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Briefings  on  how  to  iiae  the  Federal  Register 

For  information  on  a  briefing  in  Washington,  DC,  see  the 
announcement  on  the  inside  cover  of  this  issue. 


Now  AvaiUibie  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

r^The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available.         ) 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
it     Email:  gpoaccess@gpo.gov 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest   Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www  access. gpo.BOv/su_docs/.  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov.  then  login  as  guest, 
(no  password  required)   Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Tjpam  by 
sending  Internet  e-mail  to  Bpoaccess«gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday. 
/^  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  numb^.  Example;  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENQES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephane  numbers,  see  the  Reader  Aids  section  at  the  end  of 
this  issue. 


NOW  AVAILABLE  ONUNE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.gov/nara/fedreg/ddh/ddhout.htnil 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info®fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  TT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1 .  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  June  17,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  CXD 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA'nONS:  202-523-4538 
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Agriculture  Department 

See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fort  Sheridan,  IL,  30312 
National  Park  Seminary  Historic  District;  Walter  Reed 

Army  Medical  Center,  30312-30313 
Pine  Bluff  Arsenal,  AR;  chemical  agents  and  munitions 

disposal,  30313-30314 
Western  Army  National  Guard  Aviation  Training  Site, 

AZ;  expansions  of  existing  training  areas  and 

facilities,  30314 
Environmental  statements;  notice  of  intent: 
Aberdeen  Proving  Ground,  MD;  mustard  agent  disposal; 

design,  construction,  and  operation  of  facility  to  pilot 

test  neutralization  (hydrolysis)  process,  etc.,  30314 
Newport  Chemical  Depot,  IN;  VX-filled  ton  containers, 

30315 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30332- 
30333 

Commerce  Department 

JSee  Minority  Business  Development  Agency 
See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  suppwrt  levels — 
Tobacco,  30229-30230 
NOTICES 

Environmental  statements;  availability,  etc.: 
Spartina  control  cost-share  program;  Willapa  Bay  Estuary, 
WA,  30311 

Customs  Service 

NOTICES 

Policy  statements: 
Small  entities;  penalties  for  violation,  30378 

Defense  Department 

See  Army  Department 

Education  Department 

RULES 

Postsecondary  education: 
William  D.  Ford  Federal  direct  student  loan  program, 
30412 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

Summer  youth  employment  and  training  program  (CY 
1997),  30342-30344 


Energy  Department  , 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Wood  furniture  manufacturing  operations;  correction, 
30257-30260 
Air  programs: 

Stratospheric  ozone  protection — 
Ozone  depleting  substances;  substitutes  list,  30275- 
30279 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  30253-30257 
Pennsylvania,  30250-30252 
Air  quality  planning  purposes;  designation  of  areas: 

Texas,  30270-30275 
Clean  Air  Act: 

Reformulated  gasoline  program;  ozone  nonattainment 
area  inclusion — 
Arizona,  30260-30270  * 

PROPOSED  RULES 

Air  pollution  control;  neW  motor  vehicles  and  engines: 
Motorcycles  (1997  and  later  model  years);  3-wheeled 
vehicles  weighing  up  to  1749  pounds  included  in 
regulatory  definition,  30291-30296 
Air  quality  implem^tation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  30290-30291 
Pennsylvania,  30290 
Air  quality  plaiming  purposes;  designation  of  areas: 

Texas,  30291 
Clean  Air  Act: 

Federal  and  State  operating  permits  programs; 
streamlining,  30289-30290 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30322-30324 
Submission  for  OMB  review;  comment  request,  30324- 
30325 
Meetings: 
SFIREG  Water  Quality  and  Pesticide  Disposal  Working 
Committee,  30325 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Huth  Oil  Site,  OH,  30325 


Exe<^utivfi  Office  of  the  President 

See  Presidential  Documents 
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Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Tobacco,  30229-30230 
NOTICES 
Environmental  statements;  availability,  etc.: 

Spartina  control  cost-share  program;  Willapa  Bay  Estuary, 
WA,  30311 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

British  Aerospace,  30230-30232 

federal  Communications  Commission 

NOTICES 

Reporting  and  recordkeeping  requirements.  30326 
Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  30326- 
30328  ' 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arizona  et  al..  30280-30284 

California  et  al.,  30284-30285 
PROPOSED  RULES 
Flood  elevation  determinations: 

Arizona  et  al.,  30296-30305 
NOTICES 
Disaster  and  emergency  areas: 

Minnesota.  30328 

North  Dakota.  30328-30329 

South  Dakota,  30329 

-  *^  eral  Energy  Regulatory  Commission 

NOTtCES 

Electric  rate  and  corporate  regulation  fllings: 

Illinois  Power  Co..  et  al..  3031^30320 

Public  Service  Co.  of  New  Hampshire,  et  al..  30320- 
30322 
Environmental  statements;  availability,  etc.: 

N.E.W.  Hydro.  Inc.,  30322 
Applications,  hearings,  determinations,  etc.: 

Black  Marlin  Pipeline  Co.,  30315      • 

Cleveland  Electric  Illuminating  Co..  30315 

Crossroads  Pipeline  Co..  30315-30316 

Dauphin  Island  Gathering  Partners.  30316 

Distrigas  of  Massachusetts  Corp.,  30316 

Eastern  Shore  Natural  Gas  Co..  30316 

Great  Lakes  Gas  Transmission  L.P..  30316-30317 

KN  Interstate  Gas  Transmission  Co..  30317 

Koch  Gateway  Pipeline  Co..  30317 

MIGC.  Inc.,  30317 

Mobile  Bay  Pipeline  Co..  30317-30318 

Pacific  Gas  &  Electric  Co..  30318 

Paiute  Pipeline  Co..  30318 

Questar  Pipeline  Co..  30318 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Worldwide  Shipping  et  al.,  30329 

Federal  Reserve  System 

NOIKES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  30329-30330 
Formations,  acquisitions,  and  mergers.  30330 
Permissible  nonbanking  activities.  30330-30331 

Meetings;  Sunshine  Act.  30331 


Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30333-30334 

General  Services  Administration 

RULES 
Federal  travel: 

Reimbursement  of  higher  actual  subsistence  expenses  in 
special  or  unusual  circumstances,  30279-30280 
NOTICES 
Environmental  statements;  availability,  etc.: 

Tecate,  CA;  port  of  entry,  30331 

Health  and  Human  Services  Department 

5ee  Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Family  planning  male  research  projects;  correction.  30331 
Reporting  and  recordkeeping  requirements 

Dietary  supplement  labels;  draft  commission  report, 
30331-30332 

Housing  and  Urt)an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30333 
Grants  and  cooperative  agreements;  availability,  etc.: 

Lead-based  paint  hazard  control;  privately-owned 
housing.  30380-30400 

Public  housing  demoliUon;  HOPE  VI,  30402-30409 

Indian  Affairs  Bureau 

NOTICES    • 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30334- 
30335 
Reservation  establishment,  additions,  etc.: 

Cow  Creek  Band  of  Umpqua  Indian  Tribe,  OR,  30335 

Klamath  Indian  Tribe,  OR,  30335-30336 

Reno-Sparks  Indian  Colony.  NV,  30336 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  30339 

Justice  Department 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Firefighting  and  emergency  services  training  programs, 
30339-30340 

Labor  Department 

See  Employment  and  Training  Administration 
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NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30340- 
30342 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Nevada,  30336-30337 
Withdrawal  and  reservation  of  lands: 

Alaska,  30337 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Chicago,  30311 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 

extlusive: 
.  BioMetric  Systems,  30345 

Houston  Advanced  Research  Center,  30345 

Jensen,  Thomas  et  al.,  30345 

Telectro-Mek,  hic,  30345 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  30345-30346 

National  Hrq^way  Traffic  Saieiy  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  30371-30372 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod.  30287-30288 
Shortraker  and  rougheye  rockfish,  30287 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Nontrawl  sablefish,  30305-30310 
NOTICES 
Meetings: 
North  Pacific  Fishery  Management  Council,  30311-30312 

Nations  '-.r*  s--vice 

RULES 

Organization,  functions,  and  authority  delegations: 
Region  and  Regional  Director;  organizational  title  change, 
30232-30235 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations.  30337-30338 

Naiiona     r  a  asportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  30346 

Nuclea    -?ecu  arory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Crow  Butte  Resources,  Inc.,  30355-30356 
Vermont  Yankee  Nuclear  Power  Corp.,  30356-30358 


Operating  licenses,  amendments;  no  signigicant  hazards 
considerations;  biweekly  notices;  correction,  30358 
Applications,  hearings,  determinations,  etc.: 

Bamett  Industrial  X-Ray,  Inc.,  30346-30348 

Baudino,  Daniel  R.,  30348-30349 

Tennessee  Valley  Authority,  30349-30355 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30338- 
30339 

Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
Omnibus  rate  proceeding — 
Cost  attribution  methods  and  rate  design  principles, 
30242-30250 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences;  amendments  (Proc. 
7007),  30415-30425 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3035&-30360 
Securities: 

Suspension  of  trading — 

Amquest  International,  Ltd.,  30363 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  30363- 
30364 

Philadelphia  Stock  Exchange,  Inc.,  30365-30371 
Applications,  bearings,  determinations,  etc.: 

Warburg,  Pincus  Balanced  Fund  Inc.,  et  al.,  30360-30363 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Abandoned  mine  reclamation  fund;  fee  collection — 

Suspension,  30232 

Surface  Transportation  Board 

RULES 

Tariffs  and  schedules: 
Transportation  of  property  by  or  with  water  carrier  in 
noncontiguous  domestic  trade;  publication,  posting, 
and  filing,  30285-30287 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Draft  Cargo  Liability  Study;  comment  request,  30371 

Treasury  Department 
See  Customs  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30372- 
30378 
Meetings: 
Community  Adjustment  and  Investment  Program 
Advisory  Committee,  30374 
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Organization,  functions,  and  authority  delegations: 
Fiscal  Assistant  Secretary,  Fiscal  Service,  30374-30377 

Veterans  Affairs  Department 

RULES 

Disabilities  rating  schedule: 

Muscle  injuries,  30235-30240 
Veterans'  Health  Care  Eligibility  Reform  Act  of  1996; 
implementation: 
Sensori-neural  aids  (i.e.,  eyeglasses,  contact  lenses, 
hearing  aids);  furnishing  guidelines.  30240-30242 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  30380- 

30400 

Part  III 

Department  of  Housing  and  Urban  Development,  30402- 
30409 


Part  IV 

Department  of  Education,  30412 

PartV 

The  President,  30415-30425 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEP  £  ^^MENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 

Commodity  Credit  Corporation 

7CFRP'<-  -i^- 

RIN  0560-AF02 

199"'  Market'nQ  Quota  and  Price 

Suppoi  f:.f  Bu'!e>  Tobacco 

AGENCIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1997  crop  of  hurley 
tobacco.  The  Secretary  determined  the 
1997  marketing  quota  for  hurley  tobacco 
to  be  704.5  million  pounds,  and  the 
1997  price  support  level  to  be  176.0 
cents  per  pound. 

EFFECTIVE  DATE:  February  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Tarczy,  STOP  0514,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-0514,  Phone  202 
720-5346. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and  has  been  reviewed  by 
0MB  under  Executive  Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 


Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  information  collection 
requirements  that  require  clearance 
through  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA), 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  Agricultural 
Adjustment  Act  of  1938  (the  1938  Act) 
and  the  Agricultural  Act  of  1949  (the 
1949  Act).  Section  1108(c)  of  Pub.  L. 
99-272  provides  that  the  determinations 
made  in  this  rule  are  not  subject  to  the 
provisions  for  public  participation  in 
rulemaking  contained  in  5  U.S.C.  553  or 
in  any  directive  of  the  Secretary. 

On  February  1,  1997,  the  Secretary 
announced  the  national  marketing  quota 
and  the  price  support  level  for  the  1997 
crop  of  burley  tobacco.  A  number  of 
related  determinations  were  made  at  the 
same  time,  which  this  final  rule  also 
affirms. 

Marketing  Quota 

Section  319(c)(3)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
burley  tobacco  is  the  quantity  of  such 
tobacco  that  is  not  more  than  103 


percent  nor  less  than  97  percent  of  the 
total  of: 

(1)  The  amount  of  burley  tobacco  that 
domestic  manufacturers  of  cigarettes 
estimate  they  intend  to  purchase  on  U.S. 
auction  markets  or  from  producers,  (2) 
the  average  quantity  exported  annually 
from  the  U.S.  during  the  3  marketing 
years  immediately  preceding  the 
marketing  year  for  which  the 
determination  is  being  made,  and  (3)  the 
quantity,  if  any,  that  the  Secretary,  in 
the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

The  reserve  stock  level  is  defined  in 
section  301(b)(14)(D)  of  the  1938  Act  as 
the  greater  of  50  million  pounds  or  15 
percent  of  the  national  marketing  quota 
for  burley  tobacco  for  the  marketing  y^ 
inmiediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  1997  crop  of  burley 
tobacco  by  January  15,  1997.  Five  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1997  crop  and 
the  total  of  their  intended  purchases  for 
the  1997  crop  is  473.5  million  pounds. 
The  3-year  average  of  exports  is  163.0 
million  pounds. 

The  national  marketing  quota  for  the 
1996  crop  year  was  633.8  million 
pounds  (61  FR  50423).  Thus,  in 
accordance  with  section  301(b)(14)(D)  of 
the  1938  Act,  the  reserve  stock  level  for 
use  in  determining  the  1997  marketing 
quota  for  Imrley  tobacco  is  95.1  million 
pounds. 

As  of  January  24, 1997,  the  Burley 
Tobacco  Growers  Cooperative 
Association  and  Burley  Stabilization 
Corporation  had  in  their  inventories 
27.1  million  pounds  of  burley  tobacco 
(excluding  pre- 1994  stocks  committed 
to  be  purchased  by  manufacturers  and 
covered  by  deferred  sales).  Accordingly, 
the  adjustment  necessary  to  maintain 
loan  stocks  at  the  reserve  supply  level 
is  an  increase  of  68.0  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1997-98  marketing 
year  is  704.5  million  pounds.  USDA  did 
not  use  its  discretionary  authority  to 
increase  or  decrease  the  three- 
component  total  by  up  to  3  percent 
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because  uil-  iecreidry  determined  that 
the  1997/98  supply  would  be  ample  and 
appropriate  at  the  formula  level. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
October  1,  1997,  for  burley  tobacco  is 
704.5  million  pounds. 

In  accordance  with  section  319(c)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  quota  in  an  amount  equivalent 
to  not  more  than  1  percent  of  the 
national  quota  for  the  purpose  of 
making  corrections  in  farm  quotas  to 
adjust  for  inequities  and  establish 
quotas  for  new  farms.  The  Secretary  has 
determined  that  a  national  reserve  for 
the  1997  crop  of  burley  tobacco  of 
3,798.400  pounds  is  adequate  for  these 
purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1997  crop  of 
burley  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106  (d)  and  (f)  of  the  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1997 
crop  of  burley  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1996  crop  of  burley  tobacco 
was  supported,  plus  or  minus. 


(2)  An  adjustment  of  not  less  than  65 
percent  jior  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(II)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 


the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e..  the  difference  between  (A) 
(I)  and  (II))  is  1.3  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1.  1996  to  December  31.  1996. 
is  8.0  cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (1.3  cents  per  pound,  two-thirds 
weight;  8.0  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  3.5 
cents  per  pound.  As  indicated,  section 
106  of  the  1949  Act  provides  that  the 
Secretary  may.  on  the  basis  of  supply 
and  demand  conditions,  limit  the 
change  in  the  price  support  level  to  no 
less  &an  65  percent  of  that  amount.  In 
order  to  remain  competitive  in  foreign 
and  domestic  markets,  the  Secretary 
used  his  discretion  to  limit  the  increase 
to  65  percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1997  crop  of 
burley  tobacco  will  be  supported  at 
176.0  cents  per  pound,  2.3  cents  higher 
than  in  1996. 

List  of  Subjects 

7  CFR  Part  723 

Acreage  allotments,  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Loan  programs-agriculture.  Price 
support  programs.  Tobacco.  Reporting 
and  recordkeeping  requirements. 
Warehouses. 

Accordingly.  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301.  1311-1314. 
1314-1.  1314b.  1314b-l.  1314b-2,  1314c. 
1314d.  13146.  1314f.  1314i.  1315.  1316.  1362. 
1363.  1372-75.  1421,  1445-1,  and  1445-2. 

2.  Section  723.112  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

1723.112    Bur1«y  (type  31)  tobacco. 

•        •        *        *        • 

(e)  The  1997-crop  national  marketing 
quota  is  704.5  million  pounds. 

PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1421.  1423.  1441. 1445, 
1445-1  and  1445-2;  15  U.S.C.  714b  and  714c. 

4.  Section  1464.19  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 464. 1 9    Burley  (type  31 )  tobacco. 

*         •         •         •         * 

(e)  The  1997  crop  national  price 
support  level  is  176.0  cents  per  pound. 

Signed  at  Washington,  DC.  on  May  21, 
1997. 

Bnice  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
[FR  Doc.  97-14382  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-193-AD;  Amendment 
39-10043;  AD  97-11-14] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  SAC  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUKMKURY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes,  that  requires  inspections  of 
the  main  landing  gear  (MLG)  A-frame 
attachment  fittings  to  detect  corrosion  or 
cracking,  and  repair  or  replacement  of 
cracked  or  corroded  components  with 
new  components.  This  amendment  is 
prompted  by  findings  of  corroded  and 
cracked  A-frame  components  of  the 
MLG.  The  actions  specified  by  this  AD 
are  intended  to  prevent  corrosion  and 
cracking  of  MLG  A-frame  components, 
which  could  result  in  collapse  of  the 
MLG. 
DATES:  Effective  July  8, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  8,  1997. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Airbus  Limited, 
P.O.  Box  77.  Bristol  BS99  7AR.  England. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
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the  Federal  Register,  800  North  Capitol 
Street,  ^AV.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2797;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  Model  BAC  1-11  200  and 
400  series  airplanes  was  published  in 
the  Federal  Register  on  March  25,  1997 
(62  FR  14047).  That  action  proposed  to 
require  repetitive  detailed  visual 
inspections  of  the  main  landing  gear 
(MLG)  A-frame  attachment  fittings  to 
detect  corrosion  or  cracking,  and  repair 
or  replacement  of  cracked  or  corroded 
components  with  new  components. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  25  Model 
BAC  1-11  200  and  400  series  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,500,  or  $60  per  airplane,  per 
inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-11-14  British  Aerospace  Airbus  Limited 

(Formerly  British  Aerospace  Commercial 
Aircraft  Limited,  British  Aerospace 
Aircraft  Group):  Amendment  39-10043. 
Docket  96-NM-193-AD. 
Applicability:  Model  BAC  1-11  200  and 
400  series  airplanes;  equipped  with  main 
landing  gear  (MLG)  A-frame  attachment 
fittings  having  the  part  numbers  listed  in 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM6036,  Issue  1,  dated  November  24, 
1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identi6ed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  or  cracking  of  MLG 
A-frame  fittings,  which  could  result  in 
collapse  bf  the  MLG,  accomplish  the 
following: 

(a)  Conduct  a  detailed  visual  inspection  to 
detect  corrosion  or  cracking  of  the  MLG  A- 
frame  attachment  fittings,  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM6036,  Issue  1,  dated  November  24, 
1995,  and  at  the  applicable  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD: 

(1)  For  airplanes  that  have  accumulated 
16,000  or  fewer  total  landings  as  of  the 
effective  date  of  this  AD:  Conduct  the  initial 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(l)(i)  and  (a)(l)(ii). 

(i)  Prior  to  the  accumulation  of  16,000  total 
landings  or  within  8  years  since  new, 
whichever  occurs  first:  or 

(ii)  Within  6  months  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
more  than  16,000  total  landings  as  of  the 
effective  date  of  this  AD:  Conduct  the  initial 
inspection  within  4,000  landings  or  2  ye»tV 
after  the  effective  date  of  this  AD,  whichever 
occurs  first.  I 

(b)  If  no  corrosion  or  cracking  is  found,        \ 
repieat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  of  4.000 
landings  or  2  years,  whichever  occurs  first. 

(c)  If  corrosion  is  found  and  it  is  within  the 
limits  specified  in  British  Aerospace  Alert 
Service  Bulletin  53-A-PM6036,  Issue  1, 
dated  November  24,  1995,  prior  to  further 
flight,  repair  the  component  in  accordance 
with  the  alert  service  bulletin.  After  repair, 
repeat  the  insjjection  required  by  paragraph 
(a)  of  this  AD  therej^er  at  intervals  of  4,000 
landings  or  2  yea^whichever  occurs  first. 

(d)  If  corrosion  is  found  and  it  is  outside 
the  limits  sp>ecified  in  British  Aerosfiace 
Alert  Service  Bulletin  53-A-PM6036.  Issue 
1,  dated  November  24,  1995,  prior  to  further 
flight,  replace  the  corroded  component  with 
a  new  component  in  accordance  with  the 
alert  service  bulletin.  After  replacement, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  of  4,000 
landings  or  2  years,  whichever  occurs  first. 

(e)  If  any  cracking  is  found,  prior  to  further 
flight,  replace  the  cracked  component  with  a 
new  component  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM6036,  Issue  1,  dated  November  24, 1995. 
After  replacement,  repeat  the  inspiection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  of  4,000  landings  or  2 
years,  whichever  occurs  first. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 
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(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  4his  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
53_A-PM6036.  Issue  1,  dated  November  24. 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace.  Airbus  Limited.  P.O. 
Box  77,  Bristol  BS99  7AR,  England.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW.,  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
July  8,  1997. 

Issued  in  Renton.  Washington,  on  May  23. 
1997. 

Darrell  M.  Pedersou. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-14190  Filed  6-2-97;  8:45  ami 

BILUNG  COO€  491 0-1 3-0 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 

30  CFR  Part  870 
RIN  1029-AB49 

Auandoned  Mine  Lar>d  Reclamation 
Fund  Reauthorization  Implementation; 
Partial  Suspension 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  US.  Department  of  the  Interior  is 
suspending  its  regulation  at  30  CFR 
870.17.  The  re^gulation  governs  the 
scope  of  auditi  conducted  in  connection 
with  OSM's  abandoned  mine  land 
reclamation  program.  The  regulation  is 
being  suspended  pending  new 
ruletnaking. 

EFFECTIVE  DATE:  The  suspension  notice 
is  effective  )une  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
)im  Krawchyk,  Division  of  Compliance 
Management.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA  15220. 
Telephone  412-921-2676.  Email: 
jkrawchy@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

U.  Procedural  Matters 


I.  Background 

On  November  5,  1990.  the  President 
signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508.  Included  in  this  law  was  the 
Abandoned  Mine  Reclamation  Act  of 
1990  (AMRA)  which  amended  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq.  On  May  31,  1994, 
OSM  published  final  regulations  in  the 
Federal  Register  (59  FR  28136) 
implementing  the  provisions  of  AMRA. 
The  final  regulations  included  a 
revision  of  30  CFR  870.17  which 
specifies  who  may  conduct  audits  and 
whose  records  may  be  examined.  The 
revision,  utilizing  the  authority  in 
sections  201(c).  402(d)(2)  and  413(a)  of 
SMCRA.  expanded  the  scope  of  section 
870.17  to  cover  the  records  of  all 
persons  involved  in  a  coal  transaction, 
including  permittees,  operators,  brokers, 
purchasers,  and  persons  operating 
preparation  plants  and  tipples,  and  any 
recipient  of  royalty  payments  from  the 
coal  mining  operation. 

In  July  1994,  the  National  Coal 
Association  and  the  American  Mining 
Congress,  predecessor  organizations  of 
the  National  Mining  Association  (NMA), 
filed  suit  challenging  the  regulations 
promulgated  by  OSM,  specifically  the 
scope  of  30  CFR  870.17.  On  July  23. 
1996.  in  National  ^4i^ing  Ass'n  v.  U.S. 
Department  of  the  Interior,  No.  94-1642 
(D.D.C.).  the  United  States  District  Court 
for  the  District  of  Columbia  ruled  in 
favor  of  OSM.  NMA  appealed  the 
district  coiut's  decision  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  After  the  parties  engaged 
in  court-ordered  mediation,  the 
Department  of  Justice,  upon  OSM's 
request,  filed  a  motion  to  hold  the  case 
in  abeyance  pending  new  rulemaking  to 
resolve  the  issues  in  dispute  and  the 
U.S.  Court  of  Appeals  granted  the 
motion. 

Therefore.  OSM  is  suspending  section 
870.17  and  will  propose  rulemaking  to 
reconsider  its  scope.  Diuing  the  period 
of  suspension.  OSM  will  continue  to 
conduct  audits  of  operators  of  surface 
coal  mining  operations,  as  necessary, 
under  the  provisions  of  section 
402(d)(2)  of  SMCRA,  and  30  CFR 
870.16. 

n.  Procedural  Matters 

Executive  Order  12866 

This  suspension  notice  has  been 
reviewed  under  the  criteria  of  Executive 
der 12866. 

Re^latory  Flexibility  Act 

e  Department  of  the  Interior 
pu^uant  to  the  Regulatory  Flexibility 


Act,  5  U.S.C.  601  et  seq.,  certifies  this 
suspension  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
the  promulgation  of  the  rule  in  1994  did 
not  have  such  an  impact.  The  particular 
provision  being  suspended  governs  the 
scope  of  audits  conducted  by  OSM  and 
will  have  no  economic  impact  on  small 
entities. 

National  Environmental  Policy  Act 

This  rule  has  been  reviewed  by  OSM 
and  it  has  been  determined  to  be 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Departmental  Manual  516  DM  2, 
Appendix  1.10. 

List  of  Subjects  in  30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

Dated:  May  28, 1997. 
Bob  Armatrong, 

Assistant  Seeretary  for  Land  and  Minerals 
Management. 

Accordingly,  30  CFR  Part  870  is 
amended  as  set  forth  bfilnvkf 

PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  H£?ORTING 

1.  The  authority  citatiun  for  Part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201 
amended;  and  Pub.  L.  100-34 


et  seq..  as    r^ 
4.  i-^ 


S  870. 17    [Suspended] 

2.  Section  870.17  is  suspended. 

(PR  Doc.  97-14392  Filed  6-2-97;  8:45  ami 

BtLUNQ  CODE  4310-06-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Chapter  I  and  Parts  1,  7, 8,  9, 
11. 13, 17. 18,  20,  21.  28,  51,  65,  67,  73 
and  78 

RIN  1024-AC60 

General  Provisions,  Definitions: 
Change  in  Organizational  Title  From 
Field  Director  and  F  ^c  a  eato 
Regional  Director  and  Region 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  amending  the  terms  "Field 
Director"  and  "Field  Area"  that  came 
alx)ut  as  a  result  of  a  new  organizational 
structure.  In  1995,  the  National  Park 
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Service  (MPS)  implemented  a 
restructuring  plan  which  called  for  the 
use  of  a  number  of  new  organizational 
titles  and  terminology.  As  a  result  of 
this  reorganization,  the  terms  "Region" 
and  "Regional  Director"  were  changed 
to  "Field  Area"  and  "Field  Director"  (60 
FR  55789).  These  new  terms  have 
proven  confusing  to  the  public  and 
other  governmental  agencies.  Because  of 
this,  the  NPS  is  reverting  back  to  the 
historic  terms  of  Region  and  Regional 
Director  wherever  they  appear  in  36 
CFR  Parts  1-199. 

In  addition,  this  final  rule  will  also 
eliminate  several  definitions  that  appear 
in  more  than  one  location  in  the 
Chapter.  Removing  duplicate  definitions 
will  eliminate  unnecessary  verbiage  and 
is  in  line  with  the  Nationad  Performance 
Review  recommendations  for 
reinventing  government. 
EFFECTIVE  DATE:  This  rule  is  effective 
upon  the  date  of  publication  in  the 
Federal  Register 

FOR  FURTHEP   s^  mMATlON  CONTACT: 
Deiuiis  Burnt'it,  Kanger  Activities 
Division,  National  Park  Service,  at  (202) 
20&-4874. 

supPLEMf;N''9=^  ni^ormahon: 

Background 

The  National  Park  System  of  the 
United  States  comprises  374  areas 
covering  over  80  million  acres  in  49 
States,  die  District  of  Columbia, 
American  Samoa,  Guam,  Puerto  Rico, 
Saipan  and  the  Virgin  Islands.  These 
areas  of  national  significance  justify 
special  recognition  and  protection  in 
accordance  with  various  acts  of 
Congress.  In  an  Act  signed  August  25, 
1916,  Congress  established  the  National 
Park  Service  within  the  Department  of 
the  Interior  to  provide  cohesive 
administration  of  those  Federal 
parklands  under  the  Department  of  the 
Interior's  jurisdiction.  In  August  of 
1937,  the  NPS  initiated  the  geographical 
concept  of  Regional  Offices 
administered  by  Regional  Directors. 
This  concept  eventually  led  to  the 
establishment  of  ten  Regional  Offices  by 
1980. 

As  a  result  of:  (1)  The  NPS'  owm 
assessment  of  a  need  to  change  how  it 
accomplished  its  essential  work  with 
increasing  constraints;  (2)  the  National 
Performance  Review  (NPR),  which 
directed  Federal  agencies  to  cut  red 
tape,  put  customers  first,  empower 
employees  to  get  results  and  reduce 
layers  in  organizations;  and  (3)  The 
Federal  Workforce  Restructuring  Act  of 
1994  (Pub.  L.  103-226),  a  government- 
wide  workforce  reduction,  the  NPS 
implemented  a  Service  wide 
restructuring  of  the  organization.  As  a 


result  of  this  restructuringtthe  NPS 
changed  the  terms  "Region"  and 
"Regional  Director"  to  "Field  Area"  and 
"Field  Director." 

Use  of  the  terms  "Field  Area"  and 
"Field  Director"  was  not  common 
among  NPS  staff  nor  the  public  and 
inhibited  easy  communication.  For 
many  years,  the  NPS  used  the  term 
"field  area"  to  refer  to  local  operating 
units  and  this  usage  is  also  common 
among  other  Federal  and  State  agencies. 
While  the  concept  of  a  Region  and 
Regional  Director  is  fairly  well 
understood  by  the  public,  a  Field  Area 
and  Field  Director  is  either  confusing  or 
has  no  meaning  at  all.  Because  of  this 
confusion,  the  NPS  is  reverting  back  to 
the  terms  "Region"  and  "Regional 
Director." 

In  keeping  with  the  National 
Performance  Review  recommendations 
for  reinventing  government,  the  NPS  is 
also  removing  several  definitions  that 
appear  in  more  than  one  location  of 
Title  36.  The  definitions  of  Secretary, 
Director  and  Superintendent  appear  in 
several  Parts  of  Title  36.  The  removal  of 
these  duplicate  definitions  will  reduce 
unnecessary  verbiage  from  the  Chapter. 

Administrative  Procedure  Act 

The  NPS  is  adopting  this  final  rule 
pursuant  to  the  "agency  organization" 
exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(A)) 
from  general  notice  and  comment 
rulemaking.  The  NPS  believes  that  this 
exception  from  rulemaking  procedures 
is  warranted  because  it  is  merely  a 
change  in  agency  organizational 
structure,  from  Field  Director  and  Field 
Area  to  Regional  Director  and  Region,  as 
well  as  the  elimination  of  numerous 
duplicate  definitions.  The  NPS  finds 
that  notice  and  comment  are 
unnecessary  and  contrary  to  the  public 
interest  for  this  rule. 

The  NPS  has  also  determined,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  that 
the  publishing  of  this  final  rule  30  days 
prior  to  the  rule  becoming  effective 
would  be  counterproductive  and 
unnecessary  for  the  reasons  discussed 
above.  A  30-day  delay  would  be 
contrary  to  the  public  interest  and  the 
interest  of  the  agency.  Therefore,  under 
the  "good  cause"  exception  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)),  the  NPS  has  determined  that 
this  rulemaking  is  excepted  firom  the  30- 
day  delay  in  the  effective  date  and 
therefore  becomes  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Information;  The  primary 
author  of  this  rule  is  Dennis  Burnett, 
Ranger  Activities  Division,  National 
Park  Service,  Washington,  D.C.  20013. 


Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
The  economic  effects  of  this  rulemaking 
are  negligible. 

NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State  or  tribal  governments  or 
private  entities. 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  healdi  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompatible  uses 
which  compromise  the  nature  and 
characteristics  of  the  area  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownership 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  by  Departmental  guidelines 
in  516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks,  Penalties,  Reporting 
and  Recordkeeping  requirements,  Signs 
and  symbols. 

36  CFR  Part  7 

District  of  Columbia,  National  parks, 
Reporting  and  recordkeeping 
requirements. 

36  CFR  Part  8 

Concessions,  Labor,  National  parks, 
Reporting  and  recordkeeping 
requirements. 
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36  CFR  Pan  y 

Environmental  protection,  Mines, 
National  parks.  Oil  and  gas  exploration, 
public  lands-miner  resources.  Public 
lands-rights-of-way. 

36  CFR  Part  1 1 

National  parks.  Signs  and  symbols. 
36  CFR  Part  13 

Alaska,  National  parks.  Reporting  and 
recordkeeping  requirements. 

36  CFR  Part  1 7 

National  parks. 
36  CFR  Part  18 

Historic  preservation.  National  parks. 

36  CFR  Part  20 

I^e  Royale  National  Park;  Commercial 
fi  soling. 

36  CFR  Part  21 

National  parks. 
36  CFR  Part  28 

National  parks.  Seashores,  Zoning. 
36  CFR  Part  51 

Concessions.  Government  contracts. 
National  parks. 

36  CFR  Part  65 

Historic  preservation. 

36  CFR  Part  67 

Administrative  practice  and 
procedure.  Historic  preservation. 
Income  taxes. 

36  CFR  Part  73 

National  parks.  World  heritage 
convention. 

36  CFR  Part  78 

Historic  preservation. 

In  consideration  of  the  foregoing,  and 
under  the  authority  at  18  U.S.C.  1  and 
3,  36  CFR  Chapter  I  is  amended  as 
follows: 

1.  36  CFR  Chapter  I  is  amended  by 
removing  the  term  "Field  Director"  and 
inserting  the  term  "Regional  Director" 
in  its  pla*  each  time  it  appears. 

PART  1— GENERAL  PROVISIONS 

2.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a.  460  l-6a(e). 
462(k):  DC  Code  &-137.  40-721  (1981). 

§1.4    [Amended] 

3.  Section  1.4  is  amended  in 
paragraph  (a)  by  revising  the  word 
"Field"  in  the  heading  of  the  definition 
for  "Field  Director"  to  read  "Regional" 
and  placing  the  definition  in  the 
appropriate  alphabetical  order. 


PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

4.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a.  460(q). 
462(k);  Sec.  7.96  also  issued  under  DC.  Code 
80-137  (1981)  and  D.C.  Code  40-721  (1981). 

5.  The  ALPHABETICAL  LISTING  of 
national  parks  following  the  authority 
citation  for  Part  7  is  amended  in  the 
entry  for  "National  Capital  Area,  D.C. 
area"  by  revising  the  word  "Area"  to 
read  "Region". 

§  7.96    [Amended] 

6.  Section  7.96  is  amended  by  revising 
the  word  "Area"  in  the  section  heading 
to  read  "Region". 

7.  Section  7.96(a)  is  amended  by 
revising  the  word  "Area"  to  read 
"Region". 

8.  Section  7.96(g)(l)(iii)  is  amended 
by  revising  the  word  "Area"  to  read 
"Region". 

9.  Section  7.96(g)(l){viii)  is  amended 
by  revising  the  word  "Area"  to  read 
"Region". 

10.  Section  7.96(g)(l)(ix)  is  amended 
by  revising  the  word  "Area"  to  read 
"Region". 

11.  Section  7.96(g)(3)  introductory 
text  is  amended  by  revising  the  word 
"Area"  to  read  "Region"  in  the  first 
sentence. 

12.  Section  7.96(g)(5)(vi)(A)  is 
amended  by  revising  the  word  "Area"  to 
read  "Region". 

13.  Section  7.96{g)(5)(vi)(D)  is 
amended  by  revising  the  word  "Area"  to 
read  "Region". 

14.  Section  7.96(g)(5)(xiv)  is  amended 
by  revising  the  word  "Area"  to  read 
"Region"  in  the  first  sentence. 

PART  8— LABOR  STANDARDS 
APPLICABLE  TO  EMPLOYEES  OF 
NATIONAL  PARK  SERVICE 
CONCESSIONERS 

15.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a.  462(k). 

$8.1    [Amended] 

16.-18.  Section  8.1  is  amended  by 
removing  paragraphs  (a)  through  (c)  and 
redesignating  paragraphs  (d)  through  (h) 
as  paragraphs  (a)  through  (e), 
respectively. 

PART  9— MINERALS  MANAGEMENT 

19.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Authority:  Mining  Law  of  1872  (R.S.  2319; 
30  U.S.C.  21  et  seq.y.  Act  of  August  25,  1916 
(39  Stat.  535.  as  amended  (16  U.S.C.  1  et 
seq.y.  Act  of  September  28.  1976;  90  Stat. 
1342  (16  U.S.C.  1901  et  seq.]. 


§9.2    [Amended] 

20.  Section  9.2  is  amended  by 
rempving  paragraph  (I)  and 
red^ignating  paragraphs  (m)  through 
(o)  aVparagraphs  (I)  through  (n), 
respectively. 

21.  Section  9.31  is  amended  by 
removing  paragraph  (j)  and 
redesignating  paragraphs  (k)  through  (p) 
as  paragraphs  (j)  through  (o), 
respectively. 

22.  Section  9.82  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
(d). 

PART  11— ARROWHEAD  AND 
PARKSCAPE  SYMBOLS 

23.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 


Authority:  Sec.  3.  39  Stat.  535;  16  U.S.C. 


3. 


§11.1    [Amended] 

24.  Section  11.1  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c).  respectively. 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

25.  The  authority  citation  for  Part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  462{k).  3101  et 
seq.,  §  13.65  also  issued  under  16  U.S.C.  la- 
2(h),  20.  1361,1531,3197. 

§  13.1    [Amended] 

26.  Section  13.1  is  amended  by 
removing  paragraph  (r)  and 
redesignating  paragraphs  (s)  through  (w) 
as  paragraphs  (r)  through  (v), 
respectively. 

PART  17— CONVEYANCE  OF 
FREEHOLD  AND  LEASEHOLD 
INTERESTS  ON  LANDS  OF  THE 
NATIONAL  PARK  SYSTEM 

27.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Sec.  5(a).  of  the  Act  of  July  15. 
1968.  82  Stat.  354.  16  U.S.C.  460l-ll(a). 

§17.2    [Amended] 

28.  Section  17.2  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (i) 
as  paragraphs  (a)  through  (h), 
respectively. 

PART  18— LEASES  AND  EXCHANGES 
OF  HISTORIC  PROPERTY 

29.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  Sec.  207.  Pub.  L.  96-515,  94 
Stat.  2997  (16  U.S.C.  470h-3). 
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$18.2    [Amended] 

30.  Section  18.2  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  through  (n) 
as  paragraphs  (c)  through  (m), 
respectively. 

PART  20— !SLE  HOYALE  NATIONAL 
PARK;  COMMhSCiAL  FISHING 

31.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  1-3.  39  Stat.  535,  as 
amended,  sec.  3,  56  Stat.  133,  sees.  1,  2,  67 
Stat.  495;  16  U.S.C.  1,  lb,  Ic,  2,  3,  408(k). 

§20.1    [Amended] 

32.-34.  Section  20.1  is  amended  by 
removing  paragraphs  (a)  through  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (a)  and  (b),  respectively. 

PART  21— HOT  SPRINGS  NATIONAL 
PARK;  BATHHOUSE  REGULATIONS 

35.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  Sec.  3,  Act  of  August  25,  1916, 
39  Stat.  535,  as  amended  (16  U.S.C.  3);  sec. 
3,  Act  of  March  3,  1891,  26  Stet.  842,  as 
amended  (16  U.S.C.  363). 

§21.1    [Amended] 

36.  Section  21.1  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (e) 
as  paragraphs  (a)  through  (d), 
respectively. 

PAP?"  ?S    rp-  Si  ANT;  NATIONAL 

SEaS^GhL    ZOn  Nc.i  STANDARDS 

37.  The  authority  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  459e-2. 

§  2a2    [Anf>ended] 

38.  Section  28.2  is  amended  by 
removing  paragraph  (m)  and 
redesignating  paragraphs  (n)  and  (o)  as 
paragraphs  (m)  and  (n),  respectively. 

PART  51— CONCESSION  CONTRACTS 

AND  ^mMITS 

39.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  The  Act  of  August  25, 1916,  as 
amended  and  supplemented,  16  U.S.C.  1  et 
seq.,  particularly  the  Concessions  Policy  Act 
of  1965.  16  U.S.C.  20  et  seq.,  and  16  U.S.C. 

'■  II 

§51.3    [Removed] 

40.  Section  51.3(d)  is  removed. 

^AP-^5S-  -NA-^!OK('Al  •'^"STQRIC 
^ANDVARKS  PROG-AM 

41.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  461  et  seq.;  16  U.S.C. 
470  etseq. 

§65.3    [Amended] 

42.-43.  Section  65.3  is  amended  by 
removing  paragraphs  (d)  and  (o)  and 
redesignating  paragraphs  (e)  through  (r) 
as  paragraphs  (d)  through  (p), 
respectively. 

PART  67— HISTORIC  PRESERVATION 
CERTIFICATION  b  PURSUANT  TO 
SEC.  48(g)  AND  SEC.  170(h)  OF  THE 
INTERNAL  REVENUE  CODE  OF  1986 

44.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  Sec.  101(a)(1)  of  the  National 
Historic  Preservation  Act  of  1966, 16  U.S.C. 
470a-l(a)(170  ed.),  as  amended;  Sec  48(g)  of 
the  Internal  Revenue  Code  of  1986  (90  Stat. 
1519,  as  amended  by  100  Stat.  2085)  26 
U.S.C.  48(g);  and  Sec.  170(h)  of  the  Internal 
Revenue  Code  of  1986  (94  Stat.  3204)  26 
U.S.C.  170(h). 

§  67.2    [Amended] 

45.  Section  67.2,  the  definition  for 
"Secretary"  is  removed. 

PART  73— WORLD  HERITAGE 
CONVENTION 

46.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  94  Stat.  3000;  16  U.S.C.  470a- 
l.a-2,d. 

§73.3    [Amended] 

47.  Section  73.3,  the  definitions  for 
"Secretary"  and  "Director"  are 
removed. 

PART  78— WAIVER  OF  FEDERAL 
AGENCY  RESPONSIBILITIES  UNDER 
SECTION  110  OF  THE  NATIONAL 
HISTORIC  P-FSr~yaTION  ACT 

48.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  National  Historic  Preservation 
Act  of  1966,  as  amended,  16  U.S.C.  470  et 
seq. 

§78.2    [Amended] 

49.  Section  78.2,  the  definition  for 
"Secretary"  is  removed. 

Dated:  May  16. 1997. 
Don  Barry, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  97-14410  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AE89 

Schedule  for  Rating  Disabilities; 
Muscle  Injuries 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amendsthe 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  of 
Muscle  Injuries.  These  amendments  are 
made  because  medical  science  has 
advanced,  and  commonly  used  medical 
terms  have  changed.  The  effect  of  these 
amendments  is  to  update  this  portion  of 
the  rating  schedule  to  ensure  that  it  uses 
current  medical  terminology  and 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  that  have  occurred 
since  the  last  review. 
EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D..  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service  (2 13 A),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NTW,  Washington  DC,  20420  (202)  273- 
7230.  *■ 

SUPPLEMENTARY  INFORMATtON:  VA 
published  in  the  Federal  Register  of 
June  16,  1993  (58  FR  33235),  a  proposal 
to  amend  those  sections  of  38  CFR  part 
4,  subpart  B,  concerning  muscle 
injuries.  Interested  persons  were  invited 
to  submit  written  comments, 
suggestions  or  objections  on  or  before 
July  16,  1993.  We  received  comments 
from  Disabled  American  Veterans, 
Veterans  of  Foreign  Wars,  Paralyzed 
Veterans  of  America  and  two 
individuals. 

Before  this  amendment,  several 
sections  preceding  §  4.71a,  "Schedule  of 
ratings-musculoskeletai  system," 
contained  loosely  organized  and 
ambiguous  medical  discussions  of 
injuries  and  general  physiology  of  the 
muscles.  We  proposed  to  delete 
redundant  material  and  reorganize  the 
rest. 

Three  of  the  comme  iters  suggested 
that  the  sections  preceding  the 
evaluation  criteria  be  retained  without 
change,  since  the  information  in  those 
sections  is  neither  redundant  nor 
readily  available  elsewhere,  especially 
to  the  public. 

Much  of  the  material  in  the  sections 
preceding  the  musculoskeletal  portion 
of  the  rating  schedule  was  background 
medical  information,  and  some  of  it  was 
directed  toward  medical  examiners.  We 
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proposed  to  remove  that  material 
because  it  neither  prescribed  VA  policy 
nor  established  procedures  a  rating 
board  must  follow  and  was,  therefore, 
not  appropriate  in  a  regulation,  which  is 
an  agency  statement  of  general 
applicability  and  future  effect  that  the 
agency  intends  to  have  the  force  and 
effect  of  law.  Excluding  this  material 
enhances  the  clarity  of  the  regulations, 
and  we  make  no  change  based  on  these 
comments.  Those  portions  of  the 
deleted  sections  that  were  substantive 
rules,  such  as  the  requirement  in  former 
§4.49  to  review  the  complete  history  of 
an  injury,  are  contained  elsewhere  in 
VA's  regulations  and  need  not  be 
repeated  here. 

One  commenter  suggested  that  the 
sections  concerning  only  muscle 
injuries  or  diseases  be  moved  to 
immediately  precede  §4.73,  "Schedule 
of  ratings-muscle  injuries." 

Although  the  commenter  has  a  valid 
point,  previously,  §§4.40  through  4.73 
dealt  with  various  aspects  of  the 
musculoskeletal  system  as  a  whole. 
With  this  rulemaking  we  have  begun  the 
process  of  addressing  "muscle  injuries" 
and  "the  orthopedic  system"  separately. 
We  will  address  the  orthopedic  system 
in  a  separate  rulemaking  and  will 
review  the  remaining  introductory 
sections  in  that  rulemaking. 

Proposed  §  4.55(d)  would  have 
limited  the  combined  evaluation  for 
muscle  groups  acting  on  a  single 
unankylosed  joint  to  the  evaluation  for 
intermediate  ankylosis  of  that  joint.  One 
commenter  pointed  out  that  §  4.71a, 
diagnostic  code  (DC)  5256,  provides  two 
evaluations  for  intermediate  ankylosis 
of  the  knee,  and  suggested  that  §  4.55(d) 
specify  which  of  those  two  evaluations 
would  be  assigned  under  these 
circumstances. 

As  the  commuter  noted,  ankylosis  of 
a  joint  that  is  less  severe  than 
unfavorable  ankylosis  is  not  always 
expressed  as  'intermediate  ankylosis." 
For  the  sake  of  clarity,  we  have  revised 
§  4.55(d)  to  require  that  the  combined 
evaluation  of  muscle  groups  acting  upon 
a  single  unankylosed  joint  must  be 
lower  than  the  evaluation  for 
unfavorable  ankylosis  of  that  joint.  This 
is  not  a  substantive  change. 

We  proposed  to  state  the  principles  of 
combined  ratings  for  muscle  injuries  in 
§4.55.  Proposed  paragraph  (e)  states 
that  for  compensable  muscle  group 
injuries  which  are  in  the  same 
anatomical  region  but  do  not  act  on  the 
same  joint,  the  evaluation  for  the  most 
severely  injured  muscle  group  will  be 
increased  by  one  level  and  used  as  the 
combined  evaluation  for  the  affected 
muscle  groups.  A  commenter  suggested 
removing  proposed  §  4.55(e)  because  it 


would  provide  a  lower  evaluation  than 
§  4.55(d)  would  for  an  equally  disabled 
veteran. 

The  combined  evaluation  for  muscle 
injuries  in  the  same  anatomical  region 
and  the  combined  evaluation  for  muscle 
injuries  affecting  a  single  joint  represent 
assessments  of  two  different  types  of 
disability  and  are  not  directly 
comparable.  In  both  cases,  however,  the 
intent  of  §  4.55  is  to  assure  that  the 
combined  evaluation  of  muscle  injuries 
will  not  exceed  the  highest  evaluation 
that  the  schedule  assigns  for  other  types 
of  musculoskeletal  or  neurologic 
disabilities  affecting  a  single  joint  or 
anatomical  region.  Proposed  §  4.55(e) 
was  derived  from  former  §  4.55(a)  and 
involves  no  substantive  change  from  the 
earlier  provision,  and  we  make  no 
change  based  on  this  comment. 

Proposed  §4.56  provides  guidelines 
for  evaluating  certain  muscle  disabilities 
and  gives  detailed  descriptions  of  the 
expected  history  and  findings  in  muscle 
injuries  of  various  degrees  of  severity. 
One  commenter  suggested  that  retaining 
"evidence  of  unemployability  because 
of  inability  to  keep  up  with  work 
requirements"  in  proposed  §  4.56(d) 
(3)(ii)  and  (4)(ii)  under  the  "History  and 
complaints"  headings  for  moderately 
severe  and  severe  muscle  disability  is 
inappropriate  because  evidence  of 
unemployability  should  entitle  a 
veteran  to  a  total  rating  on  an 
extraschedular  basis. 

We  agree  that  evidence  of 
unemployability  is  not  an  appropriate 
criterion  for  less  than  total  evaluations, 
so  we  have  revised  §  4.56  to  delete  the 
references  to  unemployability. 

Proposed  §4. 56(d)(3)(iii)  required  that 
an  entrance  scar  be  large  to  qualify  for 
moderately  severe  muscle  disability. 
One  commenter  pointed  out  the 
incongruity  between  requiring  a  large 
entrance  scar  when  a  small,  high 
velocity  missile  will  qualify  for 
moderately  severe  muscle  disability 
under  proposed  §4.56(d)(3)(i)  and 
suggested  that  the  word  "large"  be 
repositioned  so  as  to  apply  only  to  exit 
scars. 

We  agree  that  there  is  an  incongruity. 
We  have  therefore  changed 
§4.56(d)(3)(iii)  to  require  an  entrance 
scar  without  specifying  its  size. 

One  commenter  stated  that  the 
rearrangement  of  language  in  proposed 
§4.56(d)(4)(i)  in  effect  requires  a  more 
serious  injury  than  former  §  4.56(d)  did 
to  qualify  for  severe  muscle  disability. 

Since  we  did  not  intend  to  propose  a 
substantive  change,  we  have  revised  the 
wording  in  §  4.56(d)(4)(i)  to  retain  the 
requirement  of  former  §  4.56(d)  with 
only  minor  editorial  changes  for  clarity. 


One  commenter  stated  that  changing 
the  degree  of  impairment  of  function 
required  under  "Objective  findings"  in 
severe  muscle  disability  (in  proposed 
§4.56(d)(4)(iii))  from  "severe"  to 
"extreme"  is  a  substantive  change  to  a 
more  stringent  requirement.  The 
commenter  thought  that  "severe" 
should  be  replaced  with  an  objective 
and  quantifiable  synonym  for  severe. 

The  use  of  "extreme"  rather  than 
"severe"  was  inadvertent  and  not 
intended  to  be  a  substantive  change. 
Section  4.56(d)(4)  objectively  defines 
"severe"  disability  of  muscles,  and  for 
the  sake  of  consistency,  and  to  prevent 
any  misunderstanding  about  the  extent 
of  functional  impairment  required,  we 
have  changed  "extreme"  back  to 
"severe." 

One  commenter  feared  that  the 
evaluation  instructions  for  proposed  DC 
5325,  "Muscle  injury,  facial  muscles," 
could  easily  be  misinterpreted  to  require 
cranial  nerve  injury  for  a  compensable 
rating  for  facial  muscle  injury.  The 
commenter  suggested  that  the 
instructions  be  changed  back  to  the 
instructions  in  former  §4.54:  "Facial 
muscles  will  be  rated  in  accordance 
with  interference  with  the  functions 
supplied  by  the  cranial  nerves."  The 
commenter  also  suggested  an 
appropriate  cross-reference  under  DC 
5325  to  DC  7800,  "Scars,  disfiguring, 
head,  face  or  neck." 

We  agree  that  the  evaluation 
instructions  under  proposed  DC  5325 
were  ambiguous  and  have  revised  them 
in  response  to  the  comment  by  directing 
that  functional  impairment  due  to  injury 
to  facia)  muscles  be  evaluated  as 
seventh  (facial)  cranial  nerve 
neuropathy  (DC  8207),  disfiguring  scar 
(DC  7800),  etc. 

Two  commenters  suggested  that  we 
retain  the  footnote  that  refers  to  special 
monthly  compensation,  which  we 
proposed  to  delete. 

We  agree  and  have  reinstated  a 
footnote  following  the  50-percent 
evaluation  for  EX]  5317,  muscle  group 
XVII,  reminding  the  rater  to  refer  to 
§  3.350(a)(3)  to  determine  whether  the 
veteran  may  be  entitled  to  special 
monthly  compensation.  We  are  also 
retaining  the  note  at  the  beginning  of 
§  4.73,  referring  to  §  3.350,  to  clearly 
remind  rating  specialists  that  there  is 
potential  entitlement  to  special  monthly 
compensation  when  evaluating  any 
muscle  injuries  resulting  in  loss  of  use 
of  any  extremity  or  of  both  buttocks. 

One  commenter  stated  that  proposed 
§4.73,  DC's  5327  and  5329,  should 
provide  a  one-year  convalescent  period 
following  cessation  of  treatment  for 
malignant  growths  of  the  muscles. 
Another  commenter  pointed  out  that 
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total  ratings  might  be  assigned  under 
those  diagnostic  codes  after  the 
expiration  of  the  six-month  period  at 
which  a  VA  examination  is  mandated, 
and  questioned  how  such  cases  will  be 
processed  under  the  proposed  rule. 

We  make  no  change  based  on  the  first 
comment.  Former  §4.73,  DC's  5327  and 
5329,  provided  a  total  rating  that  would 
extend  to  six  months  after  cessation  of 
treatment,  when,  in  the  absence  of  local 
recurrence  or  metastasis,  a  rating  was  to 
be  made  on  residuals.  As  proposed, 
these  diagnostic  codes  would  provide 
that  a  total  rating  continue  following 
cessation  of  treatment  with  a  VA 
examination  required  after  the 
expiration  of  six  months.  In  the  absence 
of  local  recurrence  or  metastasis,  the 
rating  would  be  based  on  residual 
impairment  of  function.  However,  the 
total  rating  will  continue  as  long  as  the 
findings  on  examination  warrant  it. 

The  second  commenter's  concern 
appears  to  be  whether  medical 
information  justifying  a  convalescence 
evaluation  submitted  months  after  the 
event  would  require  application  of  the 
provisions  of  §  3.105(e).  Since  §  3.105(e) 
applies  only  to  reductions  in 
"compensation  payments  currently 
being  made,"  it  would  not  apply  in 
cases  where  a  total  evaluation  is 
assigned  and  reduced  retroactively. 

One  commenter  suggested  that  there 
should  be  specific  instructions  for  rating 
muscle  impairtnent  associated  with 
muscle  disease,  such  as  multiple 
sclerosis. 

Some  muscle  diseases,  such  as  muscle 
neoplasms,  are  likely  to  produce 
impairment  similar  to  that  produced  by 
muscle  injuries.  Disability  resulting 
from  such  diseases  should  be  evaluated 
under  the  provisions  of  §  4.73,  as 
neoplasms  are  under  DC  5327-5329. 
Other  muscle  diseases,  however, 
produce  impairment  more  similar  to 
that  produced  by  neurological  diseases 
than  that  produced  by  muscle  injuries. 
Disability  resulting  from  those  muscle 
diseases  should  be  evaluated  under 
appropriate  criteria  in  §  4.124a. 
Furthermore,  nothing  in  §4.73 
precludes  evaluation  of  disability 
resulting  from  a  muscle  disease  if  the 
impairment  is  more  similar  to  that 
produced  by  muscle  injuries.  Therefore, 
we  make  no  change  based  on  this 
comment. 

One  commenter  stated  that  "absence 
of  impairment  of  function"  is  an 
objective  finding  and  should,  therefore, 
be  under  "Objective  findings"  in 
§4.56(d)(l)(iii)  rather  than  "Type  of 
injury"  in  §4.56(d)(l)(i). 

We  agree  and  have  removed  this 
reference  to  impairment  of  function 
from  the  "Type  of  injury"  subparagraph. 


It  is  already  included  in  the  "Objective 
findings"  subparagraph. 

One  commenter  stated  that  proposed 
§  4.55(c)(2)  is  a  substantive  change  in 
that  it,  unlike  former  §  4.50,  does  not 
provide  a  separate  rating  for  the 
extrinsic  muscles  of  an  ankylosed 
shoulder  where  these  muscles  are  less 
than  severely  disabled. 

We  do  not  agree.  Former  §  4.50  did 
not  authorize  a  rating  for  less-than- 
severely  disabled  extrinsic  mulcles  of 
the  shoulder  girdle  acting  on  an 
ankylosed  joint.  Former  §  4.50  must  be 
read  with  former  §  4.55(d).  Read 
together,  they  clearly  limit  the 
assignment  of  a  separate  rating  for 
extrinsic  muscles  of  the  shoulder  girdle 
acting  on  an  ankylosed  joint  to  such 
muscles  at  least  severely  disabled.  The 
provisions  of  proposed  §  4.55(c)  are 
derived  directly  from  former  §4.55  (b) 
and  (d),  which  stated  that  severe  injury 
to  the  extrinsic  muscles  of  the  shoulder 
(groups  I  and  II)  with  ankylosis  of  the 
shoulder  may  elevate  the  rating  of  the 
shoulder  to  Aat  for  unfavorable 
ankylosis  of  the  joint.  Thus,  former 
§  4.50,  when  read  with  former  §  4.55  (b) 
and  (d),  did  not  provide  for  a  separate 
rating  for  less-than-severely  disabled 
extrinsic  muscles  acting  on  an 
ankylosed  shoulder.  The  reorganization 
of  these  instructions  has  helped  clarify 
these  exceptions  to  the  rule  precluding 
a  separate  rating  for  muscle  groups 
which  act  upon  an  ankylosed  joint  but 
is  nothing  more  than  an  editorial 
change. 

We  have  made  several  other 
nonsubstantive,  editorial  changes  to  the 
proposed  rule  based  on  our  own  review 
of  the  proposed  regulation. 

We  also  corrected  the  proposed  list  of 
the  plantar  group  of  intrinsic  muscles  of 
the  foot  under  Group  X  (DC  5310)  by 
adding  "adductor  hallucis"  (which  was 
inadvertently  omitted  in  the  proposed 
rule),  removing  "opponens  digiti  V"  (a 
hand  muscle),  moving  "dorsal 
interossei"  from  the  dorsal  group  (the 
plantar  and  dorsal  interossei  are  both 
considered  plantar  muscles  in  standard 
anatomy  textbooks),  and  changing 
"flexor  hallucis"  to  "flexor  hallucis 
brevis,"  its  more  complete  name,  in 
order  to  distinguish  it  from  "flexor 
hallucis  longus,"  a  muscle  in  another 
group.  We  added  "peroneus  brevis"  and 
"plantaris"  to  the  proposed  list  of 
posterior  and  lateral  crural  muscles  and 
muscles  of  the  calf  in  Group  XI  (DC 
5311)  because  they  were  not  included  in 
the  proposed  rule,  and  standard 
anatomy  textbooks  place  them  in  this 
group.  We  corrected  the  proposed  list  of 
muscles  in  Group  XII  (DC  5312)  by 
removing  "flexor  digitorum  longus," 
which  does  not  belong  in  this  group. 


and  adding  "extensor  digitorum  longus" 
and  "extensor  hallucis  longus." 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  the 
amendments  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  flexibility  analysis 
requirements  of  sections  603  and  604. 
This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subiects  in  38  CFR  Pari  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  March  5,  1997. 
(esse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 

Subpart  B — Disability  Ratings 

§§  4.47—4.54    [Removed  and  reserved] 

2.  Sections  4.47  through  4.54  are 
removed  and  reserved. 

3.  Section  4.55  is  revised  to  read  as 
follows: 

§  4.55    Principies  of  combined  ratings  for 
muscie  injuries. 

(a)  A  muscle  injury  rating  will  not  be 
combined  with  a  peripheral  nerve 
paralysis  rating  of  the  same  body  part, 
unless  the  injuries  affect  entirely 
different  functions. 

(b)  For  rating  purposes,  the  skeletal 
muscles  of  the  body  are  divided  into  23 
muscle  groups  in  5  anatomical  regions: 
6  muscle  groups  for  the  shoulder  girdle 
and  arm  (diagnostic  codes  5301  through 
5306);  3  muscle  groups  for  the  forearm 
and  hand  (diagnostic  codes  5307 
through  5309);  3  muscle  groups  for  the 
foot  aiid  leg  (diagnostic  codes  5310 
through  5312);  6  muscle  groups  for  the 


Feder.ll  Rpuister  /  Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Rules  and  Regulations  30239 


1(!21H  Federal  Register  /  Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Rules  and  Regulations 


pelvic  girdle  and  thigh  (diagnostic  codes 
5313  through  5318);  and  5  muscle 
groups  for  the  torso  and  neck 
(diagnostic  codes  5319  through  5323). 

(c)  There  will  be  no  rating  assigned 
for  muscle  groups  which  act  upon  an 
ankyloscd  joint,  with  the  following 
exceptions: 

(1)  In  the  case  of  an  ankylosed  knee, 
if  muscle  group  XIII  is  disabled,  it  will 
be  rated,  but  at  the  next  lower  level  than 
that  which  would  otherwise  be 
assigned. 

(2)  In  the  case  of  an  ankylosed 
shoulder,  if  muscle  groups  I  and  II  are 
severely  disabled,  the  evaluation  of  the 
shoulder  joint  under  diagnostic  code 
5200  will  be  elevated  to  the  level  for 
unfavorable  ankylosis,  if  not  already 
assigned,  but  the  muscle  groups 
themselves  will  not  be  rated. 

(d)  The  combined  evaluation  of 
muscle  groups  acting  upon  a  single 
unankylosed  joint  must  be  lower  than 
the  evaluation  for  unfavorable  ankylosis 
of  that  joint,  except  in  the  case  of 
muscle  groups  I  and  II  acting  upon  the 
shoulder. 

(e)  For  compensable  muscle  group 
injuries  which  are  in  the  .same 
anatomical  region  but  do  not  act  on  the 
same  joint,  the  evaluation  for  the  most 
severely  injured  muscle  group  will  be 
increased  by  one  level  and  used  as  the 
combined  evaluation  for  the  affected 
muscle  groups. 

(f)  For  muscle  group  injuries  in 
different  anatomical  regions  which  do 
not  act  upon  ankylosed  joints,  each 
muscle  group  injury  shall  be  separately 
rated  and  the  ratings  combined  under 
the  provisions  of  §4.25.  (Authority:  38 
U.S.C.  1155) 

4.  Section  4.56  is  revised  to  read  as 
follows: 

§  4.56    Evaluation  of  muscle  disabilities. 

(a)  An  open  comminuted  fracture 
with  muscle  or  tendon  damage  will  be 
rated  as  a  severe  injury  of  the  muscle 
group  involved  unless,  for  locations 
such  as  in  the  wrist  or  over  the  tibia, 
evidence  establishes  that  the  muscle 
damage  is  minimal. 

(b)  A  through-and-through  injury  with 
muscle  damage  shall  be  evaluated  as  no 
less  than  a  moderate  injury  for  each 
group  of  muscles  damaged. 

(c)  For  VA  rating  purposes,  the 
cardinal  signs  and  symptoms  of  muscle 
disability  are  loss  of  power,  weakness, 
lowered  threshold  of  fatigue,  fatigue- 
pain,  impairment  of  coordination  and 
uncertainty  of  movement. 

(d)  Under  diagnostic  codes  5301 
through  5323,  disabilities  resulting  from 
muscle  injuries  shall  be  classified  as 


slight,  moderate,  moderately  severe  or 
severe  as  follows: 

(1)  Slight  disability  of  muscles. 

(i)  Type  of  injury.  Simple  wound  of 
muscle  without  debridement  or 
infection. 

(ii)  History  and  complaint.  Service 
department  record  of  superficial  wound 
with  brief  treatment  and  return  to  duty. 
Healing  with  good  functional  results.  No 
cardinal  signs  or  symptoms  of  muscle 
disability  as  defined  in  paragraph  (c)  of 
this  section. 

(iii)  Objective  findings.  Minimal  scar. 
No  evidence  of  fascial  defect,  atrophy, 
or  impaired  tonus.  No  impairment  of 
function  or  metallic  fragments  retained 
in  muscle  tissue.  \ 

(2)  Moderate  disability  of  muscles. 
(i)  Type  of  injury.  Through  and 

through  or  deep  penetrating  wound  of 
short  track  from  a  single  bullet,  small 
shell  or  shrapnel  fragment,  without 
explosive  effect  of  high  velocity  missile, 
residuals  of  debridement,  or  prolonged 
infection. 

(ii)  History  and  complaint.  Service 
department  record  or  other  evidence  of 
in-service  treatment  for  the  wound. 
Record  of  consistent  complaint  of  one  or 
more  of  the  cardinal  signs  and 
symptoms  of  muscle  disability  as 
defined  in  paragraph  (c)  of  this  section, 
particularly  lowered  threshold  of  fatigue 
after  average  use,  affecting  the  particular 
functions  controlled  by  the  injured 
muscles. 

(iii)  Objective  findings.  Entrance  and 
(if  present)  exit  scars,  small  or  linear, 
indicating  short  track  of  missile  through 
muscle  tissue.  Some  loss  of  deep  fascia 
or  muscle  substance  or  impairment  of 
muscle  tonus  and  loss  of  power  or 
lowered  threshold  of  fatigue  when 
compared  to  the  sound  side. 

(3)  Moderately  severe  disability  of 
muscles. 

(i)  Type  of  injury.  Through  and 
through  or  deep  penetrating  wound  by 
small  high  velocity  missile  or  large  low-  ' 
velocity  missile,  with  debridement, 
prolonged  infection,  or  sloughing  of  soft 
parts,  and  intermuscular  scarring. 

(ii)  History  and  complaint.  Service 
department  record  or  other  evidence 
showing  hospitalization  for  a  prolonged 
period  for  treatment  of  wound.  Record 
of  consistent  complaint  of  cardinal  signs 
and  symptoms  of  muscle  disability  as 
defined  in  paragraph  (c)  of  this  section 
and,  if  present,  evidence  of  inability  to 
keep  up  with  work  requirements. 

(iii)  Objective  findings.  Entrance  and 
(if  present)  exit  scars  indicating  track  of 
missile  through  one  or  more  muscle 
groups.  Indications  on  palpation  of  loss 
of  deep  fascia,  muscle  substance,  or 


normal  firm  resistance  of  muscles 
compared  with  sound  side.  Tests  of 
strength  and  endurance  compared  with 
sound  side  demonstrate  positive 
evidence  of  impairment. 

(4)  Severe  disability  of  muscles. 

(i)  Type  of  injury.  Through  and 
through  or  deep  penetrating  wound  due 
to  high-velocity  missile,  or  large  or 
multiple  low  velocity  missiles,  or  with 
shattering  bone  fracture  or  open 
comminuted  fracture  with  extensive 
debridement,  prolonged  infection,  or 
sloughing  of  soft  parts,  intermuscular 
binding  and  scarring. 

(ii)  History  and  complaint.  Service 
department  record  or  other  evidence 
showing  hospitalization  for  a  prolonged 
period  for  treatment  of  wound.  Record 
of  consistent  complaint  of  cardinal  signs 
and  symptoms  of  muscle  disability  as 
defined  in  paragraph  (c)  of  this  section, 
worse  than  those  shown  for  moderately 
severe  muscle  injuries,  and,  if  present, 
evidence  of  inability  to  keep  up  with 
work  requirements. 

(iii)  Objective  findings.  Ragged, 
depressed  and  adherent  scars  indicating 
wide  damage  to  muscle  groups  in 
missile  track.  Palpation  shows  loss  of 
deep  fascia  or  muscle  substance,  or  soft 
fiabby  muscles  in  wound  area.  Muscles 
swell  and  harden  abnormally  in 
contraction.  Tests  of  strength, 
endurance,  or  coordinated  movements 
compared  with  the  corresponding 
muscles  of  the  uninjured  side  indicate 
severe  impairment  of  function.  If 
present,  the  following  are  also  signs  of 
severe  muscle  disability: 

(A)  X-ray  evidence  of  minute  multiple 
scattered  foreign  bodies  indicating 
intermuscular  trauma  and  explosive 
effect  of  the  missile. 

(B)  Adhesion  of  scar  to  one  of  the  long 
bones,  scapula,  pelvic  bones,  sacrum  or 
vertebrae,  with  epithelial  sealing  over 
the  bone  rather  than  true  skin  covering 
in  an  area  where  bone  is  normally 
protected  by  muscle. 

(C)  Diminished  muscle  excitability  to 
pulsed  electrical  current  in 
electrodiagnostic  tests. 

(D)  Visible  or  measurable  atrophy. 

(E)  Adaptive  contraction  of  an 
opposing  group  of  muscles. 

(F)  Atrophy  of  muscle  groups  not  in 
the  track  of  the  missile,  particularly  of 
the  trapezius  and  serratus  in  wounds  of 
the  shoulder  girdle. 

(G)  Induration  or  atrophy  of  an  entire 
muscle  following  simple  piercing  by  a 
projectile. 

(Authority:  38  U.S.C  1155) 
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5.  Section  4.69  is  revised  to  read  as 
follows: 

§  4.69    Dominant  hand. 

Handedness  for  the  purpose  of  a 
dominant  rating  will  be  determined  by 
the  evidence  of  record,  or  by  testing  on 
VA  examination.  Only  one  hand  shall 
be  considered  dominant,  fhe  injured 
hand,  or  the  most  severely  injured  hand, 
of  an  ambidextrous  individual  will  be 
considered  the  dominant  hand  for  rating 
purposes. 

(Authority:  38  U.S.C.  1155) 

§  4.72    [Removed  and  Reserved] 

6.  Section  4.72  is  removed  and 
reserved. 

7.  Section  4.73  is  revised  to  read  as 
follows: 

§  4.73    Schedule  of  Ratings— Muscle 
Injuries. 

Note:  When  evaluating  any  claim  involving 
muscle  injuries  resulting  in  loss  of  use  of  any 
extremity  or  loss  of  use  of  both  buttocks 
(diagnostic  code  5317,  Muscle  Group  XVII), 
refer  to  §  3.350  of  this  chapter  to  determine 
whether  the  veteran  may  be  entitled  to 
special  monthly  compensation. 

The  Shoulder  Girdle  and  Arm 


The  Shoulder  Girdle  and  Arm— Continued 


The  Forearm  and  Hand 


5301  Group  I.  Function:  Up- 
ward rotation  of  scapula:  ele- 
vation of  arm  above  shoul- 
der level.  Extrinsic  nuisdes 
of  shoulder  girdle:  (1) 
Trapezius;  (2)  levator 
scapulae;  (3)  serratus  mag- 
nus. 

Severe  

Moderately  Severe  

Moderate  

Slight 

5302  Group  II.  Function:  De- 
pression of  arm  from  vertical 
overtiead  to  hanging  at  side 
(1,  2);  downward  rotation  of 
scapula  (3,  4);  1  and  2  act 
with  Group  III  in  forward  and 
t>acKward  swing  of  ami.  Ex- 
trinsic musdes  of  shoulder 
girdle:  (1)  Pectoralis  major  II 
(costostemaO;  (2)  latissimus 
dorsi  and  teres  major  (teres 
maior.  although  technicaUy 
an  intrinsic  muscle,  is  in- 
cluded with  latissimus  dorsi); 
(3)  pectoralis  minor,  (4) 
rttomtx>id. 

Severe  

Moderatefy  Severe  

Moderate  

Slight 

5303  Group  III.  Function:  Ele- 
vation and  abduction  of  arm 
to  level  of  shoulder;  act  with 
1  and  2  of  Sroup  II  in  for- 
ward and  backward  swing  of 
arm.  Intrinsic  muscles  of 
shoulder  girdle:  (1) 
Pectoralis  major  I  (davicu- 
lar):  (2)  deltoid 


Rating 


Domi- 
nant 


40 

30 

30 

20 

10 

10 

0 

0 

Non- 
domi- 
nanl 


40 

30 

30 

20 

20 

20 

0 

0 

flating 

Domi- 
nant 

Non- 
domi- 
nant 

Severe  

40 

30 

Moderately  Severe  

30 

20 

Moderate  

20 

20 

Slight 

0 

0 

5304    Group     IV.     FuncbOK 

Stabilization      of      shoulder 

against     injury     in     strong 

rrwvements.  holding  head  of 

humerus  in   socket;   alxluc- 

tion;  outward  rotation  and  irv 

ward  rotation  of  arm.  Intrin- 

sic muscles  of  shoulder  gir- 

dle:  (1)   Supraspinatus:    (2) 

infraspinatus       and      teres 

minor;  (3)  sutxcapularis;  (4) 

coracobrachiaHs. 

Severe  

30 

20 

Moderately  Severe  .„ 

20 

20 

Moderate  

10 

10 

Slight 

0 

0 

5305    Group     V.     Function: 

Ettww   supination   (1)    (long 

head  of  biceps  is  statjilizer 

of  shoulder  joint);  llexwn  of 

elbow  (1,  2,  3).  Flexor  mus- 

des of  eftww.-  (1)  Biceps:  (2) 

txachialis;  (3)  brachkxadiaUs. 

Severe  

40 
30 

30 

20 

Moderate  ., 

10 

10 

Slight    

0 

0 

5306    Group  VI.  Function:  Ex- 

tension of  eltx>w  (k>ng  head 

of    triceps    is    stabilizer    of 

shoulder     joint).      Extensor 

musdes  of  the  elbow:  (1) 

Tnceps;  (2)  anconeus.. 

Severe  

40 
30 

30 

Moderatelv  Severe  

20 

Moderate  

10 
0 

10 

Slight 

0 

The  Forearm  and  Hand 


Ratmg 

Domi- 
nant 

Non- 
domi- 
nant 

5307    Group     VII.     Function: 
Flexion  of  wrist  and  fingers. 
Musdes  arising  from  internal 
condyle  of  humerus:  Flexors 
of    the    carpus    and    long 
flexors  of  fingers  and  thumb; 
pronator. 

Severe  

Moderately  Severe  

40 

30 

10 

0 

30 

20 

10 

0 

30 
20 

Moderate  

Slight 

5308    Group    VIII.     Function: 
Extension   of  wrist,   fingers, 
and    thumb;    abduction    of 
thumb.       Musdes      ansing 
mainly  from  external  condyle 
of   humerus:    Extensors    of 
carpus,  fingers,  and  thumb; 
supinator. 

Severe  

Moderately  Severe  

10 
0 

20 
20 

Moderate  

Slight 

10 
0 

Rating 

Domi- 
nant 

Non- 
domi- 
nant 

5309    Group  IX.  Function:  The 
foreami     muscles     act     in 
strong  grasping  nx)vements 
and    are    supplemented    by 
ttie  intrinsic  muscles  in  defe- 
cate    manipulative     move- 
ments.   Intnnsic   mosctes   of 
hand:      Thenar      emin€fx»; 
short  flexor,  opponens,  ab- 
ductor    and     adductor     o( 
thumb;      hypothenar      emi- 
nence;         short         flexor, 
opponens   and   atxluctor   of 
little  finger;  4  lumbricales;  4 
dorsal       and      3      palmar 
interossei. 

NOTE:  The  hand  is  so  compact 
a    structure    that    isolated 
muscle     injuries     are     rare, 
being    nearly    always    com- 
plicated    with     injuries     of 
bones,  joints,  tendons,  etc. 
Rate  on  limitation  of  motkxi. 
minimum  10  percent. 

The  Foot  and  Leg 


5310  Group  X.  Function:  Movenfients  of 
forefoot  ana  toes;  propulsion  thrust  in 
walking.  Intrinsic  musdes  of  the  foot 
Plantar.  (1)  Flexor  digitorum  t)revis;  (2) 
abductor  hallucis;  (3)  atx)uctor  digiti 
minimi;  (4)  quadratus  plantae;  (5) 
lumbricales;  (6)  flexor  heillucis  brevis; 
(7)  adductor  hallucis;  (8)  flexor  digiti 
minimi  brevis;  (9)  dorsal  and  plantar 
interossei.  Ottier  important  plantar 
structures:  Plantar  aponeurosis,  long 
plantar  and  calcaneonavicular  ligament, 
tendons  of  posterior  tibial,  peroneus 
longus,  and  long  flexors  of  great  and  lit- 
tle toes. 

Severe _ 

Moderately  Severe  .'. 

Moderate  

Slight  

Dorsal:  (1)  Extensor  halluci;  brevis;  (2) 
extensor  digitorum  txevis.  Ottier  impor- 
tant dorsal  structures:  cruciate,  crural, 
deltoid,  and  other  ligaments;  tendons  of 
k>ng  extensors  of  toes  and  peronei 
muscles. 

Severe  

Moderately  Severe  ~ 

Moderate  

Slight  ; 

NOTE:  Minimum  ratir>g  tor  through-and- 
through  wounds  of  the  foot— 10. 

5311  Group  XI.  Function:  Propulsion, 
plantar  flexion  of  foot  (1);  stabilization  of 
arch  (2,  3);  flexion  of  foes  (4,  5),  lexion 
of  knee  (6).  Posterior  and  lateral  crural 
musdes,  and  musdes  of  the  calf:  (1) 
Triceps  surae  (gastrocnemius  arxj 
soleus);  (2)  tibialis  posterior,  (3) 
peroneus  tongus;  (4)  peroneus  brevis; 
(5)  flexor  hallucis  tongus;  (6)  flexor 
digitorum  longus;  (7)  popliteus;  (8) 
plantarls. 

Severe ~ 

Moderately  Severe  

Moderate  ; ~ 

Slight  


Rating 


30 

20 

10 

0 


20 

10 

10 

0 


30 

20 

10 

0 
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The  Foot  and  leg— Continued 


The  Pelvic  Girdle  and  Thkjh— Continued 


Miscellaneous— Continued 


5312  Group  XII.  Function:  Dorsillexion 
(1).  extension  o(  toes  (2);  statNlization 
o(  arch  (3).  Antenor  muscles  of  the  leg: 
(1)  Tibialis  anieriof;  (2)  extensor 
digitorum  lor\gus,  (3)  extensor  hallucis 
longus;  (4)  peroneus  terttus. 

Severe  

Moderately  Severe  

Moderate  

Slight  


The  Pelvic  Girdle  and  Thigh 


5313  Group  XIII.  Function:  Extension  of 
hip  arKi  tiexion  ot  knee:  outward  and  irv 
ward  rotation  of  flexed  knee,  acting  with 
rectus  ferrx>ns  and  sartohus  (see  XIV, 
1 .  2)  syrx;hroni2ing  simultaneous  flexion 
of  hip  and  knee  and  extension  of  hip 
and  knee  by  belt-over-pulley  action  at 
knee  loint.  Posterior  Ittigh  group.  Ham- 
string complex  of  2-ioint  muscles:  (1) 
Biceps  femons;  (2)  semimembranosus: 
(3)  semitendinosus. 

Severe  

Moderately  Severe  

Moderate  

Slight  

5314  Group  XIV.  Function:  Extension  of 
knee  (2.  3.  4,  5):  simultaneous  flexkin 
of  hip  and  flexion  of  knee  (1):  tension  of 
fascia  lata  and  ilk>tit}ial  (Maissiafs) 
barx).  actir>g  with  XVII  (1)  in  postural 
support  of  body  (6);  acting  wrth  ham- 
strings in  synchronizing  hip  arxl  knee 
(1,  2).  Antenor  thigh  group:  (1)  Sarto- 
rius;  (2)  rectus  femons:  (3)  vastus 
extemus:  (4)  vastus  mtermedius;  (5) 
vastus  intemus;  (6)  tensor  vaginae 
ferrxxis. 

Severe  „ 

Moderatefy  Severe 

Moderate  

Slight  

5315  Group  XV.  Function:  Adduction  o( 
h<p  (1.  2.  3.  4);  flexion  of  hip  (1.  2); 
flexion  of  knee  (4).  Mesial  thigh  group: 
(1)  Adductor  kx>gus:  (2)  adductor 
brevis;  (3)  adductor  magnus;  (4)  gracilis. 

Severe 

Mooefatefy  oovore  ..**••.•..>.................. 

Moderate  

Slight  

5316  Group  XVI.  Function:  Flexioo  of 
Np  (1.  2.  3).  Pelvic  gkdie  group  1:  (1) 
Psoas;  (2)  ihacus;  (3)  pectineus. 

Severe  

Moderately  Severe  

Moderate  

Slight  

531 7  Group  XVII.  Function:  Extension  of 
hip  (1);  abduction  of  thigh;  elevation  of 
opposite  side  of  pelvis  (2.  3);  tension  of 
fascia  lata  arxl  iliotibiai  (Maissiat's) 
barxj.  acting  with  XIV  (6)  in  postural 
support  of  body  steadying  pelvis  upon 
head  of  femur  and  condyles  of  femur 
on  tt)ta  (1).  PelvK  grdle  group  2:  (1) 
Gluteus  maximus;  (2)  gluteus  medius; 
(3)  gluteus  minimus. 

oevere 

Moderately  Severe  

Moderate  _ 

Slight  


Rating 


30 

20 

10 

0 


Rating 


40 

30 

10 

0 


40 

30 

10 

0 


30 

20 

10 

0 


40 

30 

10 

0 


•50 
40 
20 


5318  Group  XVIII.  Function:  Outward  ro- 
tation of  thigh  and  stabilization  of  hip 
joint.  Pelvic  girdle  group  3:  (1) 
Pyriformis;  (2)  gemellus  (superior  or  irv 
ferk>r);  (3)  obturator  (external  or  inter- 
nal); (4)  quadratus  femoris. 

Severe 

Moderately  Severe 

Moderate  

Slight  


Rating 


30 

20 

10 

0 


'  II  bilateral,  see  §  3.350(a)(3)  of  this  chapter  to  de- 
termine whether  the  veteran  may  be  entitled  to  spe- 
cial monthly  compensation. 

The  Torso  and  Neck 


5319  Group  XIX.  Function:  Support  and 
compression  of  abdominal  wall  and 
k>wer  thorax;  ftexkxi  arxj  lateral  motions 
of  spine,  synergists  in  strong  downward 
iTKivements  of  arm  (1).  Muscles  of  ttie 
abdominal  watt:  (1)  Rectus  abdominis; 
(2)  external  otHique;  (3)  internal  oblique; 
(4)  transversaKs;  (5)  quadratus 
lumborum. 

Severe  

Moderately  Severe „ 

Moderate  

Slight  _ 

5320  Group  XX.  Function:  Postural  sup- 
port of  body;  extension  and  lateral 
movements  ol  spine.  Spmal  muscles: 
Sacrospinalis  (erector  spinae  and  its 
prok>ngations  in  ttKiracc  and  cervical 
regions). 

Cervical  and  thoracic  region:. 

Severe  

Moderately  Severe  

Moderate 

Slight  

Lunit)ar  region:. 

Severe  

Moderately  Severe  

Moderate  

Slight  

5321  Group  XXI.  Function:  Respiration. 
Muscles  ol  respiration:  JYioracic  muscle 
group. 

Severe  or  Moderately  Severe  

Moderate  

Slight  

5322  Group  XXII.  Function:  Rotary  and 
forward  rrxjvements  of  the  head;  res- 
piration; deglutilNjn.  Muscles  of  the  front 
of  ttie  neck:  (Lateral,  supra-,  aix) 
infrahyoid  group.)  (1)  Trapezius  I  (cla- 
vicular insertnn);  (2) 
sternocleidomastoid;  (3)  the  "hyotcT 
muscles;  (4)  sternothyroid;  (5)  digastric. 

Severe  

Moderately  Severe 

Moderate  

Slight  

5323  Group  XXIII.  Function:  Movements 
of  the  head:  fixatk>n  of  shouWer  move- 
ments. Muscles  ol  ttie  side  and  back  of 
ttte  nedc  Sutxxxipital;  lateral  vertetxal 
and  anterior  vertebral  muscles. 

Severe  

nnOOOTaivty  dOVOfB   •..•..■••••.•••<•..••••...... 

Moderate  

Slight 


Miscellaneous 


5324    Diaphragm,  rupture  ol,  with  hernia- 
tion. Rate  under  diagnostc  code  7346. 


Rating 


50 

30 

10 

0 


40 

20 

10 

0 

60 

40 

20 

0 


20 

10 

0 


30 

20 

10 

0 


30 

20 

10 

0 


Rating 


5325  Muscle  injury,  facial  muscles. 
Evaluate  functional  impairment  as  sev- 
enth (facial)  cranial  nerve  neuropathy 
(diagnostic  code  8207),  disfiguring  scar 
(diagnostic  code  7800),  etc.  Minimum,  if 
interlenng  to  any  extent  with  mastica- 
tion—10. 

5326  Muscle  hernia,  extensive.  Without 
other  injury  to  the  muscle — 10. 

5327  Muscle,  neoplasm  of,  malignant 
(excluding  soft  tissue  sarcoma)^  100. 

Note:  a  rating  of  100  percent  shall  corv 
tinue  beyond  the  cessatk>n  of  any  sur- 
gery, radiation  treatment, 
antlneoplastk;  chemottierapy  or  other 
therapeutc  procedures.  Six  months 
after  discontinuance  of  such  treatment, 
the  appropriate  disability  rating  shall 
be  determined  by  mandatory  VA  ex- 
amination. Any  change  in  evaluation 
based  upon  that  or  any  sut>sequent 
examinatk>n  shall  be  sutt^ect  to  the 
provisions  ol  §3. 105(e)  of  this  chapter. 
If  there  has  t)een  no  local  recurrence 
or  metastasis,  rate  on  residual  impair- 
ment of  turx:tk)n. 

5328  Muscle,  neoplasm  of,  benign,  post- 
operative. Rate  on  impairment  of  func- 
tkDn.  i.e..  limitatKin  of  motion,  or  scars, 
diagnostic  code  7805,  etc. 

5329  Sarcoma,  soft  tissue  (of  musde, 
fat.  or  fibrous  connective  tissue) — 100. 

Note:  a  rating  of  100  percent  shall  con- 
tinue beyorxj  the  cessatkjn  of  any  sur- 
gery, radiation  treatment, 
antineoplastic  chemotherapy  or  other 
ttierapeutc  procedures.  Six  months 
after  discontinuarK:e  of  such  treatment, 
the  appropriate  disability  rating  shall 
be  determined  by  mandatory  VA  ex- 
amination. Any  change  in  evaluation 
tjased  upon  that  or  any  subsequent 
examination  shall  be  subject  to  the 
provisions  ol  §3. 105(e)  of  this  chapter 
If  there  has  been  no  kx:al  recurrence 
or  metastasis,  rate  on  residual  impair- 
ment of  function. 


Rating 


(Authority:  38  U.S.C.  1155) 
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BILLING  CODE  S32(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RtN2900-A160 

Guidelines  for  Furnishing  Sensori- 
neural Aids  (i.e.,  Eyeglasses,  Contact 
Lenses,  l-learing  Aids) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
medical  regulations  to  provide 
guidelines  for  when  VA  will  furnish 
veterans  with  sensori -neural  aids  (i.e., 
eyeglasses,  contact  lenses,  bearing  aids). 
These  amendments  are  necessary  to 
implement  a  requirement  imposed  in 
the  recently  enacted  Veterans'  Health 


UMI 


II 
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Care  Eligibility  Reform  Act  of  1996,  Pub. 
L.  104-262. 

DATES:  This  interim  final  rule  is 
effective  June  3,  1997.  Comments  must 
be  received  on  or  before  August  4,  1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI60."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Downs,  Jr.,  Chief  Consultant, 
Prosthetics  and  Sensory  Aids  Service 
Strategic  Healthcare  Group  (113), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NfW.,  Washington.  DC 
20420,(202)  273-8515. 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  the  VA  medical 
regulations  set  forth  at  38  CFR  part  17. 
It  adds  a  new  section  to  the  regulations 
to  provide  specific  guidance  on  when 
VA  will  furnish  veterans  with  sensori- 
neural aids  (i.e.,  eyeglasses,  contact 
lenses,  hearing  aids). 

Prior  to  the  enactment  of  Public  Law 
104-262,  VA's  authority  to  furnish 
prosthetic  devices  and  appliances  to 
veterans  on  an  outpatient  basis  was  very 
limited.  That  law  significantly 
expanded  VA's  authority  to  furnish 
such  devices  and  appliances  on  an 
outpatient  basis.  The  new  law  provided 
that  VA  could  furnish  needed  prosthetic 
devices  and  appliances  to  any  veteran 
otherwise  receiving  health-care  services 
from  VA.  The  law  further  provided, 
however,  that  VA  could  furnish  needed 
sensori-neural  aids,  a  type  of  prosthetic 
device,  only  in  accordance  with 
guidelines  promulgated  by  the 
Secretary.  This  provision  in  the  law 
effectively  authorizes  VA  to  impose 
limitations  on  the  provision  of  those 
sensori-neural  aids. 

This  interim  final  rule  provides  that 
VA  will  furnish  needed  sensori-neural 
aids  (i.e.,  eyeglasses,  contact  lenses, 
hearing  aids)  to  the  following  veterans: 

(1)  Those  with  a  compensable  service- 
connected  disability; 

(2)  Those  who  are  former  prisoners  of 
war; 

(3)  Those  in  receipt  of  benefits  under 
38  U.S.C.  1151; 

(4)  Those  in  receipt  of  increased 
pension  based  on  the  need  for  regular 


aid  and  attendance  or  by  reason  of  being 
permanently  housebound; 

(5)  Those  who  have  a  visual  or 
hearing  impairment  that  resulted  from 
the  existence  of  another  medical 
condition  for  which  the  veteran  is 
receiving  VA  care,  or  which  resulted 
from  treatment  of  that  medical 
condition; 

(6)  Those  with  a  significant  functional 
or  cognitive  impairment  evidenced  by 
deficiencies  in  the  ability  to  perform 
activities  of  daily  living,  but  not 
including  routinely  occurring  visual  or 
hearing  impairments;  and 

(7)  Those  visually  or  hearing  impaired 
so  severely  that  the  provision  of  sensori- 
neural aids  is  necessary  to  permit  active 
participation  in  their  own  medical 
treatment. 

Examples  of  medical  conditions 
which  could  cause  visual  or  hearing 
impairments  permitting  VA  to  furnish 
sensori-neural  aids  under  paragraph  (5) 
include  stroke,  diabetes,  multiple 
sclerosis,  vascular  disease  and  geriatric 
chronic  illnesses,  when  they  result  in 
visual  or  hearing  impairment.  Examples 
of  treatment  of  medical  conditions 
which  could  cause  impairments 
permitting  the  furnishing  of  devices 
under  that  paragraph  might  include 
treatment  with  ototoxic  drugs,  or 
performance  of  surgery  on  the  eye  or 
ear,  such  as  cataract  surgery. 

Examples  of  significant  functional  or 
cognitive  impairment  under  paragraph 
(6)  are:  one  or  more  basic  activities  of 
daily  living  impairment,  cognitive 
impairment  as  measured  by  a  mental 
status  examination,  and  recurrent  falls 
with  the  contributing  cause  being  visual 
impairment. 

An  example  of  when  VA  might' 
furnish  sensori-neural  aids  under 
paragraph  (7)  to  permit  a  patient  to 
participate  in  his  or  her  own  treatment 
would  be  a  geriatric  patient  with  a 
severe  visual  or  hearing  loss  which, 
combined  with  other  age-related 
infirmities,  makes  communication 
extremely  difficult  or  impossible  absent 
receipt  of  a  sensori-neural  aid.  Another 
example  would  be  a  blind  veteran  with 
a  hearing  loss  who  needs  a  hearing  aid 
to  participate  in  training  at  a  VA  Blind 
Rehabilitation  Center. 

VA  will  provide  sensori-neural  aids  to 
the  first  four  groups  of  veterans  because 
Congress  determined  in  section  104  of 
Public  Law  104-262  that  they  have  the 
highest  priority  to  receive  VA  health- 
care benefits.  VA  also  will  provide 
sensori-neural  aids  to  the  fifth,  sixth  and 
seventh  groups  of  veterans  due  to  their 
substantial  needs. 

This  interim  final  rule  also  provides 
that  VA  will  furnish  needed  hearing 
aids  to  those  veterans  who  have  service- 


connected  hearing  disabilities  rated  0 
percent  if  there  is  a  service-connected 
organic  conductive,  mixed,  or  sensory 
hearing  impairment,  and  loss  of  pure 
tone  hearing  sensitivity  in  the  low,  mid, 
or  high-frequency  range  or  a 
combination  of  frequency  ranges  which 
contribute  to  a  loss  of  communication 
ability;  however,  hearing  aids  are  to  be 
provided  only  as  needed  for  the  service- 
connected  hearing  condition.  VA  will 
provide  hearing  aids  to  this  group 
because  of  their  service-connected 
hearing  disability. 

Section  103(a)  of  Public  Law  104-262 
provides  that  VA  "may  not  furnish 
sensori-neural  aids  other  than  in 
accordance  with  guidelines  which  the 
Secretary  shall  prescribe.  "  Section 
103Cb)  of  this  law  requires  that  the 
guidelines  be  established  orf  or  before 
November  8,  1996  ("(n)ot  later  than  30 
days  after  the  date  of  the  enactment  of 
this  Act.").  Under  these  circumstances, 
the  Secretary  finds  under  5  U.S.C.  553 
(b)  and  (d)  that  prior  notice-and- 
comment  and  a  30-day  delay  of  the 
effective  date  are  impractical, 
unnecessary,  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
dispensing  with  these  procedures. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Even  so,  the  Secretary 
hereby  certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
5  U.S.C.  601-612.  These  amendments 
do  not  affect  any  small  entities. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.013. 

List  of  Subjects  in  38  CFR  Pari  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs- veterans,  Health  care,  Health 
facilities.  Health  professions,  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices,  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses,  Veterans. 
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Approved:  December  23, 1996. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  17  is  amended  as 
follows: 

PART17— WEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  1721.  unless 
otherwise  noted. 

2.  An  undesignated  center  heading 
and  a  new  §  17.149  are  added  to  read  as 
follows: 

Prosthetic,  Sensory,  and  Rehabilitative 
Aids 

§  17.149    Sensori-neural  Aids. 

(a)  Notwithstanding  any  other 
provision  of  this  part,  VA  will  furnish 
needed  sensori-neural  aids  (i.e.. 
eyeglasses,  contact  lenses,  hearing  aids) 
only  to  veterans  otherwise  receiving  VA 
care  or  sor\  ices  and  only  as  provided  in 
this  section. 

(b)  VA  will  furnish  needed  sensori- 
neural aids  (i.e.,  eyeglasses,  contact 
lenses,  hearing  aids)  to  the  following 
veterans: 

(1)  Those  with  a  compensable  service- 
connected  disability, 

(2)  Those  who  are  former  prisoners  of 
war; 

(3)  Those  in  receipt  of  benefits  under 
38  U.S.C.  1151; 

(4)  Those  in  receipt  of  increased 
pension  based  on  the  need  for  regular 
aid  and  attendance  or  by  reason  of  being 
permanently  housebound; 

(5)  Those  who  have  a  visual  or 
hearing  impairment  that  resulted  from 
the  existence  of  another  medical 
condition  for  which  the  veteran  is 
receiving  VA  care,  or  which  resulted 
from  treatment  of  that  medical 
condition; 

(6)  Those  with  a  significant  functional 
or  cognitive  impairment  evidenced  by 
deficiencies  in  activities  of  daily  living, 
but  not  including  normally  occurring 
visual  or  hearing  impairments;  and 

(7)  Those  visually  or  hearing  impaired 
so  severely  that  the  provision  of  sensori- 
neural aids  is  necessary  to  permit  active 
participation  in  their  own  medical 
treatment. 

(c)  VA  will  furnish  needed  hearing 
aids  to  those  veterans  who  have  service- 
connected  hearing  disabilities  rated  0 
percent  if  there  is  organic  conductive, 
mixed,  or  sensory  hearing  impairment, 
and  loss  of  pure  tone  hearing  sensitivity 
in  the  low,  mid,  or  high-frequency  range 
or  a  combination  of  frequency  ranges 
which  contribute  to  a  loss  of 
communication  ability:  however, 


hearing  aids  are  to  be  provided  only  as 
needed  for  the  service-connected 
hearing  disability. 

(Authority:  38  U.S.C.  1701(6)(A)(i)) 

3.  The  undesignated  center  heading 
preceding, §  17.150  is  removed. 

[PR  Doc.  97-14349  Filed  6-2-97;  8:45  ami 

BILLING  CODE  8320-01-U 

POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM97-1;  Order  No.  1176] 

Rules  of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Commission. 
action:  Final  rule. 

SUMMARY:  The  Commission  amends 
Rule  54  of  its  rules  of  practice.  When 
the  Postal  Service  files  a  request  that 
proposes  to  change  rates  or  fees  and,  at 
the  same  time,  proposes  to  change 
established  cost  attribution  principles, 
the  amendment  requires  the  Postal 
Service  to  .estimate  the  impact  of  its 
proposed  changes  in  rates  or  fees 
separately  from  the  impact  of  its 
proposed  changes  in  attribution 
principles.  The  purpose  of  the 
amendment  is  to  give  other  participants 
and  the  Commission  adequate  and 
timely  notice  of  the  impatt  of  the 
proposals  that  it  contains,  in  order  to 
facilitate  evaluation  of  those  proposals. 
DATES:  This  rule  will  take  effect  on  June 
3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Sharfman,  Legal  Advisor,  (202) 
789-6820. 

SUPPLEMENTARY  INFORMATION:  On 
December  17,  1996,  the  Commission 
issued  its  Notice  of  Proposed 
Rulemaking  ("NPR")  in  this  docket. 
Order  No.  1146.  61  FR  67760-67763. 
December  24,  1996.  The  NPR  proposed 
to  amend  Rule  54(a)  of  the 
Commission's  Rules  of  Practice  139  CFR 
3001.54(a)l  to  require  Postal  Service  rate 
filings  to  include  an  alternate  cost 
presentation  that  estimates  what  the 
impact  of  its  proposed  changes  in  rates 
would  be  on  attributable  costs  and  cost 
coverages  if  established  cost  attribution 
principles  were  applied.  The 
amendment  proposed  in  the  NPR  would 
not  require  an  alternate  cost 
presentation  to  show  the  impact  of 
minor  changes  in  the  procedures  by 
which  attribution  principles  are 
implemented.  In  response  to  the 
comments  received,  the  Commission 
has  modified  the  amendment  proposed 
in  the  NPR  in  one  respect.  Under  final 
amended  Rule  54(a),  the  Postal  Service's 


rate  request  would  have  to  describe 
proposed  changes  in  the  detailed 
procedures  by  which  attribution 
principles  are  implemented,  even 
though  such  changes  would  not  require 
an  alternate  cost  presentation. 

L  Procedural  History 

Current  Rule  54(a)  requires  the  Postal 
Service  to  include  wilh  its  rate  filings 
enough  information  to  "fully  inform" 
the  Commission  and  the  parties  of  the 
"significance  and  impact"  of  the 
proposed  changes.  The  NPR  observed 
that  the  basic  purpose  of  Rule  54  is  to 
require  the  Postal  Service  to  accompany 
its  requests  for  changes  in  rates  with  the 
threshold  level  of  cost,  volume,  and 
revenue  information  necessary  to 
support  its  direct  case,  so  that  its 
request  can  be  evaluated  within  the 
tight  deadline  that  the  Act  imposes. 

The  Commission  concludea  that  to 
satisfy  Rule  54(a).  the  Postal  Service's 
request  must  separately  identify  the 
impact  that  its  proposed  changes  in 
rates  and  its  proposed  changes  in 
attribution  principles  would  have  on 
cost  coverages.  It  noted  that  in  Docket 
No.  MC96-3.  the  Postal  Service's  Rule 
54  cost  presentation  did  not  satisfy  this 
objective.  It  estimated  only  the 
combined  effect  on  subclass  attributable 
costs  and  cost  coverages  of  its  proposed 
changes  in  rates  and  its  proposed 
changes  in  attribution  principles.  It  left 
the  task  of  distinguishing  between  these 
effects  to  other  parties  and  the 
Commission. 

In  its  NPR.  the  Commission  observed 
that  it  is  not  properly  the  parties' 
burden  to  disentangle  the  effects  of  the 
Postal  Service's  proposed  changes  in 
rates  from  the  effects  of  its  proposed 
changes  in  attribution  principles  so  that 
they  can  separately  evaluate  these 
aspects  of  the  Postal  Service's  proposals. 
As  the  proponent  of  change,  the  Postal 
Service  has  the  burden  of  going  forward, 
and  the  burden  of  persuasion.  See  5 
U.S.C.  556(d).  39  U.S.C.  3622,  39  CFR 
3001.53  and  3001.54.  If  the  Postal 
Service's  request  confounds  the  effects 
of  its  proposals  to  change  rates  and  its 
proposals  to  change  cost  attribution 
principles,  its  request  does  not  provide 
timely  and  effective  notice  of  the 
significance  of  either. 

The  Commission  noted  that  when  a 
Postal  Service  request  combines 
proposals  to  change  rates  with  proposals 
to  change  established  cost  attribution 
principles,  mailers  and  competitors  are 
not  able  to  determine  from  the  Postal 
Service's  request  how  its  proposed 
changes  in  attribution  principles  would 
affect  their  interests  until  they  calculate 
for  themselves  what  cost  coverages 
would  be  at  the  Postal  Service's 
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proposed  rates,  under  established 
attribution  principles.  The  NPR  noted 
that  for  many  potential  participants  in 
Commission  proceedings,  performing 
this  elaborate  set  of  calculations  is  a 
formidable  and  time  consuming  task.  It 
can  defeat,  or  seriously  delay,  their 
ability  to  determine  how  the  Postal 
Service's  proposals  would  affect  them, 
and  whether  they  should  intervene  to 
support  or  oppose  them. 

Where  a  Postal  Service  rate  request 
proposes  to  simultaneously  change  rates 
and  attribution  principles,  amended 
Rule  54(a)  requires  that  the  request 
include  an  alternate  attributable  cost 
presentation  that  calculates  attributable 
costs  and  cost  coverages  at  the  Postal 
Service's  proposed  rates  according  to 
established  attribution  principles.  This 
ensures  that  the  Commission  and 
potential  participants  will  receive 
timely  and  effective  notice  of  the 
separate  impact  of  the  Postal  Service's 
proposed  changes  in  rates  and  its 
proposed  changes  in  attribution 
principles. 

n.  Comments  on  the  Notice  ef  Proposed 
Rulemaking 

The  Commission  received  eleven  sets 
of  comments  on  the  amendment 
proposed  in  the  NfPR.  The  American 
Business  Press  (ABP),  Dow  Jones  & 
Company.  Inc.  (Dow  Jones),  the  National 
Association  of  Presort  Mailers  (NAPM), 
and  the  National  Federation  of 
Nonprofits  (NFN),  supported  the 
amendment  as  proposed.  The  American 
Bankers  Association  (ABA),  the  Major 
Mailers  Association  (MM A),  McGraw- 
Hill  Companies.  Inc.  (McGraw-Hill),  the 
Newspaper  Association  of  America 
(NAA).  United  Parcel  Service  (UPS), 
and  the  Officer  of  the  Consumer 
Advocate  (OCA),  proposed 
strengthening  the  proposed  amendment. 
Only  the  Postal  Service  opposed  it. 

1.  Adequacy  of  Notice 

The  bulk  of  the  comments  received 
argue  proposed  Rule  54(a)  is  inadequate 
to  provide  the  notice  they  need  of  the 
impact  of  the  Postal  Service's  proposals 
on  attributable  costs  and  cost  coverages. 
They  offer  numerous  proposals  for 
increasing  the  scope  and  the  detail  of 
the  information  required  in  the  alternate 
attributable  cost  presentation  required 
by  the  proposed  rule.  Out  of  concern  for 
the  burden  on  the  Postal  Service,  the 
alternate  attributable  cost  presentation 
required  by  the  proposed  rule  is 
unchanged  in  the  final  rule.  The  final 
rule,  however,  incorporates  a  proposal 
that  Postal  Service  rate  requests  flag  all 
changes  that  it  proposes  in  established 
attribution  procedures,  including 
implementation  details  that  do  not  meet 


the  definition  of  "attribution 
principles,"  and  therefore  do  not  trigger 
the  alternate  cost  presentation 
requirement. 

As  in  proposed  Rule  54(a).  the 
alternate  cost  presentation  required  by 
the  final  rule  applies  to  proposed 
changes  in  "cost  attribution  principles," 
not  to  proposed  changes  in  the  detailed 
mechanics  by  which  those  principles 
are  implemented.  The  final  rule  uses  the 
phrase  "cost  attribution  principles"  to 
describe  the  baseline  attribution 
procedures  that  must  be  held  constant 
in  the  alternative  cost  presentation  that 
the  amendment  would  require.  "Cost 
attribution  principles"  include  theories 
of  cost  causation  (e.g..  volume 
variability,  exclusivity),  models  of  cost 
causation  (e.g.,  econometric  models  of 
volume  variability),  the  identity  and 
role  of  cost  drivers  (e.g.,  shape, 
coverage),  and  the  identity  and  role  of 
distribution  keys  (e.g.,  pieces,  pound/ 
miles).  "Cost  attribution  principles"  are 
not  intended  to  encompass  minor 
adjustments  to  the  mechanics  of 
implementing  these  principles  if  the 
adjustments  do  not  conflict  with  the 
principles  themselves.  Nor  are 
attribution  principles  intended  to 
encompass  data  updates,  apparent 
errors  in  arithmetic,  spreadsheet 
mechanics,  or  documentation  that  do 
not  raise  issues  as  to  the  theory  or  logic 
by  which  costs  are  attributed  to 
subclasses. 

UPS  questions  whether  notice  would 
be  adequate  if  the  Postal  Service  is 
excused  from  providing  an  alternate 
cost  presentation  where  it  changes  only 
the  mechanics  by  which  established 
attribution  principles  are  implemented. 
Notice  of  the  effect  of  such  changes  is 
necessary,  it  argues,  because  they  could 
substantially  affect  subclass  attributable 
costs  and  cost  coverages.  UPS 
recognizes  that  the  Commission's 
motive  for  narrowing  the  scope  of  the 
rule  in  this  way  is  to  reduce  the  burden 
of  the  alternate  cost  presentation 
requirement  on  the  Postal  Service.  It 
argues  that  only  corrections  of  apparent 
arithmetic,  documentation,  or 
presentation  errors  should  be  exempt 
from  the  rule,  ff  proposed  changes  in  the 
mechanics  of  implementation  are 
exempt,  it  contends,  the  Postal  Service 
would  have  too  much  discretion  to 
characterize  its  proposed  attribution 
changes  as  changes  in  the  mechanics  of 
implementation  rather  than  in 
attribution  principles.  It  therefore 
suggests  that  the  Commission  adopt  a 
rule  similar  to  the  broader  requirements 
of  Federal  Energy  Regulatory 
Commission  Rule  §  154.301  (18  CFR) 
described  in  the  NPR.  Comments  of  UPS 


in  response  to  notice  of  proposed 
rulemaking,  January  30.  1997.  at  2-3. 

The  OCA  supports  the  NPR's  proposal 
not  to  subject  minor  changes  in  the 
mechanics  by  which  attribution 
principles  are  implemented  to  the 
requirements  of  the  rule.  The  OCA 
argues,  however,  that  the  rule  should 
require  Postal  Service  rate  requests  to 
identify  proposed  changes  in 
implementation  mechanics,  in  order  to 
make  it  easier  to  assess  whether  the 
effects  of  such  changes  are 
inconsequential.  Comments  of  the 
Office  of  the  Consumer  Advocate  to  the 
Postal  Rate  Commission,  January  31, 
1997,  at  24. 

In  the  past,  the  Postal  Service  has 
made  continuous,  evolutionary  changes 
in  the  mechanics  by  which  attribution 
principles  are  implemented  that  do  not 
rise  to  the  level  of  changes  in 
"attribution  principles"  as  defined 
above.  It  is  the  Commission's 
observation  that  over  the  past  decade 
such  changes  have  rarely  had  a 
substantial  impact  on  the  relative  shares 
of  subclass  attributable  costs. 
Accordingly,  it  appears  that  such 
changes  do  not  need  to  be  included 
within  the  scope  of  the  rule  to  achieve 
its  purposes.  In  excluding  such  changes, 
the  Commission  is  assuming  that  they 
will  continue  to  have  only 
inconsequential  effects  on  subclass 
attributable  costs  and  cost  coverages,  as 
in  the  past.  If  past  experience  turns  out 
not  to  be  representative  of  the  future, 
the  Commission  will  make  appropriate 
amendments  to  the  rule.  The 
Commission,  however,  agrees  with  the 
OCA  that  the  rule  should  require  Postal 
Service  requests  to  identify  all  changes 
that  it  proposes  to  make  in  the 
mechanics  of  implementing  attribution 
principles  to  help  parties  and  the 
Commission  assess  whether  their  effects 
are  inconsequential.  Since  the  Postal 
Service  typically  makes  only  a  few  such 
changes  from  one  rate  case  to  the  next, 
this  rule  should  have  a  minor  effect  on 
the  Postal  Service's  burden  of  preparing 
rate  requests.  Accordingly,  the  language 
of  amended  Rule  54(a)  has  been 
modified  to  include  this  requirement. 

McGraw-Hill  makes  a  number  of 
proposals  for  strengthening  the  notice 
required  by  proposed  Rule  54(a).  The 
most  significant  of  its  proposals  is  that 
alternate  attributable  cost  presentations 
show  the  impact  of  the  Postal  Service's 
proposed  changes  in  attribution 
principles,  individually  and 
collectively.  Comments  of  the  McGraw- 
Hill  Companies.  Inc.,  January  31,  1997, 
at  3.  Such  a  requirement  can  be  found 
in  the  rules  of  practice  of  other  public 
utility  commissions.  See,  for  example, 
§  200.2  of  the  Municipal  Regulations  for 
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the  Public  Service  Commission  of  the 
District  of  Columbia  (15  DCMR  §  200.2 
(1991)1  described  in  the  NPR. 

Such  a  rule  would  make  it  much 
easier  for  the  parties  and  the 
Commission  to  evaluate  the  significance 
of  each  proposed  change  if  the  impact 
of  each  were  separately  estimated.  In  the 
context  of  the  Postal  Service's  rate 
filings,  however,  the  Commission  is 
concerned  that  such  a  requirement 
would  impose  too  great  a  burden  on  the 
Postal  Service.  The  Postal  Service's 
attributable  cost  presentations  are  more 
complex  and  more  detailed  than  those 
required  of  most  public  utilities.  The 
Postal  Service  strenuously  objects  to  the 
burden  involved  in  preparing  a  single 
alternate  cost  presentation  that  shows 
the  collective  effect  of  its  proposed 
changes  in  attribution  principles.  Postal 
Service  Comments  at  2-6.  If  the  Postal 
Service  had  been  required  to  prepare 
attributable  cost  presentations  for  each 
of  its  proposed  changes  in  attribution 
principles  in  the  most  recently  filed  rate 
request  (Docket  No.  MC97-2),  such  a 
rule  would  have  required  ten  separate 
test  year  attributable  cost  presentations. 
It  would  have  had  to  separately  show 
the  impact  of  its  proposal  to  substitute 
volume-variable  for  single-subclass 
access  costs,  to  substitute  the  Bradley 
analysis  of  purchased  highway 
transportation  cost  variability  for  the 
established  analysis,  to  omit  the 
Alaskan  Air  adjustment,  the  Hawaiian 
Air  adjustment,  non-volume  variable 
Special  Delivery  Messenger  costs,  non- 
volume  variable  window  service  costs 
for  postal  cards,  the  Vehicle  Service 
Drivers  variability  adjustment,  volume 
variable  route  time,  special  purpose 
route  adjustments,  as  well  as  the 
collective  impact  of  all  of  these 
proposals.  Although  such  notice  would 
be  highly  relevant  and  useful  to  those 
evaluating  these  proposals,  it  might  add 
so  significantly  to  the  burden  of 
documenting  the  Postal  Service's  rate 
requests  as  to  be  impractical.  For  this 
reason.  McGraw-Hill's  proposal  is  not 
adopted  in  the  final  rule. 

MMA  was  concerned  that  proposed 
Rule  54(a)  did  not  specify  the  level  of 
documentation  of  the  alternate  cost 
presentation  that  it  would  require.  It 
urged  that  the  Rule  specify  that 
supporting  exhibits  are  required. 
Comments  of  Major  Mailers  Association 
on  Notice  of  Proposed  Rulemaking, 
January  31,  1997,  at  5.  Proposed  Rule 
54(a)  contemplated  that  the  Postal 
Service  document  its  alternate  cost 
presentation  at  the  same  level  of  detail 
that  it  documents  its  main  attributable 
cost  presentation.  The  Commission 
agrees  with  MMA  that  it  would  be 
helpful  to  make  the  required  level  of 


documentation  explicit  in  the  amended 
Rule.  Accordingly,  amended  Rule  54(a) 
explicitly  requires  that  an  alternate 
attributable  cost  presentation  comply 
with  Rule  54(h),  which  prescribes  the 
level  of  detail  that  the  Postal  Service  is 
required  to  provide  in  its  main 
attributable  cost  presentation.  The 
amended  Rule  would  provide  parties 
with  detailed  calculations  of  attributable 
costs  under  established  attribution 
principles  and  under  those  proposed  by 
the  Postal  Ser\'ice,  both  at  the  Postal 
Service's  proposed  rates  and  volumes. 
This  should  help  parties  separately 
assess  the  impact  of  proposed  changes 
to  specific  attribution  principles. 

McGraw-Hill  proposes  strengthening 
the  notice  required  by  proposed  Rule 
54(a)  in  several  other  respects.  It 
proposes  that  the  Rule  makes  it  clear 
that  the  alternate  attributable  cost 
presentation  include  a  base  year  as  well 
as  a  test  year  presentation.  McGraw-Hill 
Comments  at  2.  Because  the  amended 
rule  requires  that  an  alternate 
attributable  cost  presentation  satisfy 
Rule  54(h),  it  requires  it  to  include  base 
year,  interim  year,  and  test  year 
calculations. 

Similarly,  McGraw-Hill  proposes  that 
an  alternate  cost  presentation  be 
required  "whenever  a  cost  element  that 
had  previously  been  treated  as  either 
wholly  attributable  or  wholly  non- 
attributable  is  proposed  to  be  treated  as 
attributable  in  part.  •   •   •"  Jd.  If  a 
proposed  change  fits  the  definition  of  a 
change  to  an  "attribution  principle" 
provided  above,  it  will  require  an 
alternate  cost  presentation,  regardless  of 
the  degree  to  which  it  alters  the  percent 
attributability  of  a  particular  cost 
component.  For  the  same  reason,  an 
alternate  cost  presentation  would  be 
required  "whenever  the  Postal  Service 
proposes  to  implement  any  change  in 
cost  attribution  principles  that  had  been 
suggested  by  the  Commission  on  a 
prospective  basis  (but  not  fully  litigated) 
in  a  prior  Commission  proceeding!,]"  as 
McGraw-Hill  recommends.  Id.  The 
weight  of  precedent  does  not  attach  to 
prospective  recommendations  by  the 
Commission,  since  they  have  not  been 
litigated.  Because  parties  should  have 
an  opportunity  to  litigate  the  validity  of 
such  principles,  they  need  notice  of 
their  significance  and  impact. 

McGraw-Hill  also  recommends  that 
an  alternate  cost  presentation  be 
required  "when  a  requested  change  in 
rates  or  fees  is  based  in  part  on  a 
significant  change  in  data  systems,  or 
methods  of  extrapolating  from  cost  data 
(particularly  IOCS  data).  •   *   *"Id.  The 
Commission  does  not  believe  that  it  is 
practical  to  require  the  Postal  Service  to 
maintain  different,  parallel  data 


collection  systems  in  order  to  maintain 
consistency  with  prior  attribution 
procedures  unless  it  is  necessary  to 
preserve  the  ability  to  apply  established 
attribution  principles.  Whether  changes 
proposed  by  the  Postal  Service  in 
"methods  of  extrapolating  from  cost 
data,"  such  as  IOCS  data,  should  come 
within  the  scope  of  the  rule  depends 
upon  whether  those  proposed  changes 
imply  changes  to  established  theories  or 
assumptions  about  how  costs  are 
caused.  If  such  changes  are  essentially 
mechanical,  without  theoretical 
implications,  obtaining  information 
about  the  impact  of  such  changes  is  best 
left  to  the  normal  discovery  process. 

McGraw-Hill  also  recommends  that 
an  alternate  cost  presentation  be 
required  "whenever  the  Postal  Service 
proposes  to  alter  substantially  its  mail 
processing  cost  treatment  for  time  not 
spent  handling  mail.  •  •   *••  Id.  Here, 
too,  if  the  proposed  change  in  how  mail 
processing  time  is  allocated  implies  a 
change  in  an  established  theory  or 
assumption  about  how  costs  are  caused, 
its  effects  should  be  reflected  in  an 
alternate  cost  presentation.  If  the 
proposed  change  is  essentially 
mechanical,  without  theoretical 
implications,  obtaining  information 
about  its  impact  is  best  left  to  the 
normal  discovery  process. 

The  Postal  Service  notes  that  the 
purpose  of  proposed  Rule  54(a)  is  to 
"provide  parties  and  the  Commission 
with  enough  information  from  the 
outset  of  a  proceeding  to  evaluate  the 
significance  and  impact  of  the  Postal 
Service's  proposals,"  Postal  Service 
Comments  at  12,  citing  page  3  of  the 
NPR.  It  argues  that  the  alternate  cost 
presentation  contemplated  by  proposed 
Rule  54(a)  is  not  needed  to  accomplish 
this  purpose.  In  its  view,  it  is  the 
Commission's  or  the  intervenors' 
burden  to  determine  how  the  Postal 
Service's  attribution  procedures  differ 
from  established  attribution  principles, 
and  to  assess  the  impact  those 
differences  have  on  subclass  attributable 
costs  and  cost  coverages  at  the  Postal 
Service's  proposed  rates.  Postal  Service 
Comments  at  10-12.  It  contends  that 
adequate  notice  of  the  impact  of  its 
proposed  departures  from  Commission- 
approved  attribution  procedures  can  be 
obtained  by  "simple  ratios  derived  from 
a  comparison  of  past  base  years  under 
the  Postal  Service's  and  the 
Commission's  methodology.  •   •   *"  id. 
at  10-11.  Attachments  A  through  C  to 
the  Postal  Service's  Comments  on  the 
NPR  are  spreadsheets  that  calculate 
such  ratios  for  FY  1993,  the  base  year 
in  R94-1.  Attachment  D  to  the  Postal 
Service's  Comments  attempts  to 
approximate  the  Commission's  subclass 
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attributable  costs  for  the  test  year  in 
Docket  No.  MC96-3  by  multiplying  the 
Postal  Service's  subclass  attributable 
costs  for  the  test  year  in  Docket  No. 
MC96-3  by  the  percentage  difference 
between  the  Postal  Service's  FY  1993 
subclass  attributable  costs  and  the 
Commission's  FY  1993  subclass 
attributable  costs. 

Attachment  D  then  compares  this 
approximation  with  fully  modeled 
subclass  attributable  costs  using 
Commission-approved  costing 
principles  (a  preliminary  set  of 
attributable  costs  provided  by  the 
Commission  in  Library  Reference  PRC- 
LR-2  in  MC96-3).  The  Postal  Service 
characterizes  the  error  produced  in  this 
instance  by  its  ratioing  technique  as 
ranging  firom  -  3.03  percent  for  parcel 
post  to  +2.36  percent  for  Express  Mail. 
The  Postal  Service  contends,  without 
further  analysis,  that  this  "firmly 
establishe[sl"  the  "adequacy"  of  its 
ratioing  technique  to  provide  the 
required  notice  in  future  dockets.  Postal 
Service  Comments  at  12. 

After  filing  its  Comments  on  the  NPR, 
the  Postal  Service  filed  a  request  for 
changes  in  rates  in  Docket  No.  MC97- 
2.  As  in  MC96-3,  its  request  proposed 
changes  in  rates  and  changes  in  cost 
attribution  principles,  and  estimated 
only  their  combined  effect  on 
attributable  costs  and  cost  coverages.  As 
in  MC96-3,  the  Commission  ordered  the 
Postal  Service  to  separately  show  the 
effects  of  its  proposed  changes  in  rates 
and  its  proposed  changes  in  attribution 
principles  on  cost  coverages,  so  that  the 
Commission  and  the  parties  could 
evaluate  them  separately.  See  Order  No. 
1165.  March  12.  1997.  In  MC96-3,  the 
Postal  Service  declined  to  calculate 
fully  modeled  costs  using  established 
attribution  principles.  In  MC97-2,  as  a 
substitute  for  fully  modeled  costs,  it 
offered  approximations  based  on  ratios 
of  Postal  Service  and  Commission 
attributable  costs  in  the  MC96-3  base 
year.  It  relied  on  Attachment  D  to  its 
Comments  on  the  NPR  as  having 
demonstrated  that  ratioing  will 
accurately  approximate  what  fully 
modeled  test  year  attributable  costs 
would  be  in  any  docket  if  they  were 
calculated  by  established  attribution 
principles.  See  Response  of  USPS  to 
Order  No.  1165,  March  24,  1997.  at  1, 
citing  LR-PCR-52. 

In  MC97-2.  the  Commission  rejected 
the  Postal  Service's  offer  to  provide 
ratio-based  approximations  in  lieu  of 
fully  modeled  attributable  costs  using 
established  attribution  principles.  It 
observed  that  the  Postal  Service  had 
provided  no  statistical  or  analytical 
basis  for  concluding  what  set  of 
approximation  errors  would  result  from 


a  future  application  of  its  ratioing 
technique  involving  other  base  and  test 
periods.  The  Commission  noted  that  the 
approximation  errors  produced  by  the 
use  of  ratios  in  Attachment  D  actually 
range  from  -  25.58  percent  to  +2.36 
percent  for  the  various  subclasses,  and 
that  the  Postal  Service,  with  one 
exception,  offered  no  explanation  for 
the  magnitude  of  these  errors.  Order  No. 
1169,  April  14,  1997,  at  3-4. 

In  responding  to  the  Postal  Service's 
offer  of  provided  ratio-based 
approximations,  the  Commission 
focused  on  how  ratioing  measures  the 
impact  of  proposed  changes  in 
attribution  principles  on  percentage 
points  of  cost  coverage — the  traditional 
measure  of  impact  in  Commission 
proceedings.  It  examined  the  seven 
subclasses  most  affected  by  the  Postal 
Services  proposed  changes  in 
attribution  principles.  Under  realistic 
assumptions,  it  concluded,  ratio-based 
approximations  for  a  majority  of  those 
subclasses  have  a  predictive  uncertainty 
that  is  at  least  50  percent  as  large  as  the 
impact  of  the  Postal  Service's  proposed 
changes  in  attribution  principles.  Id.  at 
4-7.  The  Commission  concluded  that 
where  uncertainty  surrounding  an 
approximated  cost  coverage  is  more 
than  half  as  large  as  the  effect  of 
proposed  changes  in  attribution 
principles  itself,  ratioing  substantially 
obscures  the  effect  of  which  notice  is 
required.  Id.  at  7. 

La  Order  No.  1169,  the  Commission 
discussed  possible  reasons  that  ratioing 
appears  to  yield  inaccurate  results  for  so 
many  subclasses.  It  noted  that  because 
attribution  analysis  focuses  on  cost 
behavior  at  the  segment  and  component 
level,  analysis  of  the  effect  of  applying 
different  attribution  principles  tends  to 
be  more  reliable,  and  is  more  verifiable, 
if  it  is  built  up  by  segments  and 
components,  rather  than  arrived  at  by 
gross  ratioing.  Id. 

The  Postal  Service  characterizes  its 
ratioing  technique  as  "simple"  and 
"straightforward."  yet  the  Postal  Service 
recognizes  that  various  ad  hoc 
adjustments  are  needed  if  key 
assumptions  underlying  ratioing  are  to 
hold.  For  ratioing  to  be  useful,  the 
differences  between  the  attribution 
principles  used  by  the  Postal  Service 
and  the  Commission  in  the  base  period 
must  remain  unchanged  in  the  test 
period.  The  Postal  Service  recognized 
that  ratios  of  Postal  Service  to 
Commission  attributable  costs  in  the 
R94-1  base  year  would  not  yield  a 
useful  approximation  of  Commission- 
approved  MC96-3  test  year  attributable 
costs,  because  the  Postal  Service  applied 
different  attribution  principles  in 
MC96-3  than  in  R94-1.  For  that  reason. 


Attachment  D  bases  ratios  on  the  Postal 
Service's  FY  1993  CRA,  rather  than  its 
R94-1  base  year  attributable  costs. 

The  Postal  Service  also  appears  to 
recognize  that  the  base  period  that  it 
used  in  Attachment  D  (its  FY  1993  CRA) 
should  have  been  further  adjusted  to 
reflect  subsequent  corrections  in  the 
editing  of  second-class  IOCS  tallies,  in 
order  to  make  its  base  period  attribution 
procedures  consistent  with  the 
Commission's  FY  1993  base  year 
procedures  in  all  respects  other  than  in 
attribution  principles.  See  Attachment  D 
to  Postal  Service  Comments,  note  4.  The 
Postal  Service  also  recognizes  that  a 
detailed  adjustment  to  the 
Commission's  R94-1  base  year 
attributable  costs  is  required  to  adjust 
costs  associated  with  Alaskan  Air 
Bypass  mail  if  base  period  ratios  are  to 
approximate  the  Commission's  test  year 
attributable  costs  for  some  subclasses. 
See  Docket  No.  MC96-3,  LR-SSR-122. 
at  9-10. 

In  Order  No.  1169,  the  Commission 
discusses  other  assumptions  underlying 
ratioing,  some  of  which  appear  not  to 
hold  in  the  base  and  test  periods  used 
in  Attachment  D,  and  which  appear  to 
contribute  to  the  substantial 
approximation  errors  that  it  yields  for 
some  subclasses.  See  Order  No.  1169  at 
7-8  and  Attachment  2.  The  Commission 
observed  that  whether  key  assumptions 
underlying  ratioing  have  been  met  is 
difficult  to  verify  because  the  Postal 
Service  did  not  provide  the  detailed 
analysis  reflected  in  the  cost  model.  Id. 
at  8. 

The  Postal  Service  has  not  provided  a 
statistical  or  analytical  basis  for 
concluding  that  ratioing  will  accurately, 
reliably,  and  verifiably  predict  how 
subclass  attributable  costs  and  cost 
coverages  in  a  test  year  would  look  if 
established  attribution  principles  were 
applied.  Therefore,  ratio-derived 
approximations  of  subclass  attributable 
costs  will  not  be  considered  adequate 
notice  of  the  impact  of  its  proposed 
changes  in  attribution  principles  under 
final  Rule  54(a). 

2.  Definition  of  Baseline  , 

Proposed  Rule  54(a)  makes  the  set  of 
attribution  principles  that  the 
Commission  applied  in  its  most  recent 
general  rate  proceeding  in  which  its 
recommended  rates  were  adopted  the 
baseline  from  which  changes  in 
attribution  principles  would  be 
determined.  The  Commission  believes 
that  this  set  of  attribution  principles 
constitutes  an  appropriate  baseline 
because  it  has  been  fully  litigated, 
provides  the  cost  basis  for  current  rates, 
defines  the  status  quo.  and  has  the 
weight  of  precedent.  Order  No.  1146  at 


f-  flier  , 


'-mt' 


/  Vnl    R2.  Nn.   infi  /  Tuesdav.  lune  3.  1997  /  Rules  and  Reeulations 


30247 


10-11  (61  ra  at  67762).  The  OCA 
proposes  that  amended  Rule  54(a) 
identify  a  particular  set  of  appendices  or 
workpapers  of  a  specific  Commission 
opinion  as  containing  the  established 
set  of  attribution  principles,  in  order  to 
reduce  disputes  as  to  what  attribution 
principles  are  "established."  It 
recognizes  that  this  aspect  of  the  Rule 
would  have  to  be  amended  periodically 
as  the  Commission  adopts  changes  in 
attribution  principles.  OCA  Comments 
at  27-28. 

NAA  notes  that  if  proposed  Rule  54(a) 
were  applied  today,  its  language  would 
refer  to  Docket  No.  R94-1,  the  most 
recent  general  rate  case.  It  points  out 
that  in  that  docket  there  was  an  initial 
Recommended  Decision  followed  by  a 
Further  Recommended  Decision  on 
reconsideration  that  corrected  some 
inconsequential  technical  errors  in  the 
Commission's  attributable  cost 
calculations.  It  notes  that  there  is  no 
ambiguity  as  to  which  of  those 
recommended  decisions  incorporates 
established  attribution  principles,  since 
the  Governors  adopted  the  rates  in  the 
Further  Recommended  Decision  on 
reconsideration.  It  anticipates  a  future 
situation  in  which  a  recommended 
decision  on  reconsideration  is  not 
accepted  by  the  Governors.  In  that 
instance,  it  advises,  the  Commission 
should  indicate  which  of  its 
recommended  decisions  incorporates 
established  attribution  principles.  NAA 
Comments  at  3—4. 

The  language  of  amended  Rule  54(a) 
clearly  indicates  that  the  baseline  set  of 
attribution  principles  is  the  set  used  in 
the  Commission  recommended  decision 
that  forms  the  basis  for  the  rates  adopted 
by  the  Governors.  Even  where  there  is 
more  than  one  recommended  decision 
in  a  docket,  it  will  be  clear  which 
decision  provides  the  basis  for  the  rates 
adopted  by  the  Governors.  It  is  worth 
noting  that  as  the  Commission  defines 
,  "attribution  principles"  in  this  docket, 
there  is  no  difference  between  the 
Commission's  initial  recommended 
decision  and  its  recommended  decision 
on  reconsideration  in  R94-1.  The 
Opinion  and'  Further  Recommended 
Decision  in  R94-1  made  trivial 
corrections  to  the  mechanics  by  which 
attribution  principles  were 
implemented,  but  it  did  not  change  the 
attribution  principles  applied  in  the 
initial  Recommended  Decision. 

The  Commission  believes  that  it 
would  be  cumbersome  to  try  to  specify 
in  the  rule  a  particular  portion  of  the 
documentation  of  a  particular 
recommended  decision  as  containing 
the  established  set  of  attribution 
principles,  because  of  the  lag  that  would 
be  involved  in  amending  that  portion  of 


the  rule  when  the  need  arises. 
Ambiguity  is  not  likely  to  be  a  serious 
problem  with  respect  to  a  Commission 
recommended  decision  in  an  omnibus 
rate  proceeding.  Findings  and 
conclusions  in  such  proceedings  are 
usually  intended  to  be  definitive  and 
have  general  applicability.  Ambiguity  is 
more  likely  to  arise  if  a  proposal  to 
change  an  attribution  principle  were 
accepted  in  a  more  limited  proceeding 
between  general  rate  cases.  The  set  of 
attribution  principles  used  in  the  most 
recent  general  rate  proceeding  would 
remain  the  baseline  for  purposes  of  Rule 
54(a),  but  the  Commission  would  be 
receptive  to  a  request  for  a  waiver  of 
Rule  54(a)  with  respect  to  changes  in 
attribution  principles  adopted  in 
interim  cases. 

The  Postal  Service  comments  that  it 
would  be  difficult  to  apply  proposed 
Rule  54(a)  if  the  Commission  were  to 
treat  as  established  precedent 
attribution  methods  that  "have  never 
been  lawfully  established  on  the 
record."  It  asserts  that  the  Commission's 
single  subclass  stop  method  for 
attributing  city  delivery  carrier  access 
time  has  not  been  lawfully  established 
on  the  record.  It  contends  that  "the 
Commission's  many  single-subclass 
costing  variants"  have  not  been 
defended  by  a  witness  on  the  record,  as 
required  by  the  MOAA  decision.  Postal 
Service  Comments  at  16.  It  argues  that 
the  single  subclass  stop  method  does 
not  fall  within  the  proposed  rule 
because  it  is  not  among  the  methods 
that  were  "arrived  at  following  litigation 
during  that  or  prior  Commission 
proceedings  and  have  survived  any 
appellate  review  that  might  have  been 
conducted  under  39  U.S.C.  §3628." 
Postal  Service  Comments  at  17,  quoting 
Order  No.  1146  at  11. 

It  is  difficult  to  understand  the  Postal 
Service's  continuing  preoccupation  with 
an  approach  to  attributing  carrier  access 
time  that  the  Commission  has 
abandoned  ever  since  the  remanded 
phase  of  Docket  No.  R9Q-1.  That 
approach  is  irrelevant  to  amended  Rule 
54(a)  because  the  Commission  did  not 
apply  it  in  the  most  recent  general  rate 
proceeding.  As  the  Postal  Service  is  well 
aware,  and  as  the  Commission  has 
previously  summarized  in  its  Opinion 
and  Further  Recommended  Decision  in 
R94-1,  the  Commission  applied  a  two- 
step  approach  to  analyzing  access  cost 
causation  in  R87-1  and  in  the  initial 
phase  of  R90-1.  Step  1  attributed  access 
costs  to  a  subclass  that  were  incurred  to 
access  a  delivery  point  to  deliver  mail 
only  of  that  subclass,  on  the  theory  that 
a  subclass  is  responsible  for  costs  that 
are  incurred  exclusively  for  its  benefit. 
Step  2  attempted  to  identify  and 


attribute  the  volume  variable  portion  of 
remaining  access  costs.  As  the  Postal 
Service's  own  witnesses  have  freely 
conceded.  Step  1  unambiguously  and 
validly  traces  causation  of  access  costs 
to  the  responsible  subclass,  independent 
of  any  attempt  to  attribute  remaining 
access  costs  in  Step  2.  See,  e.g..  Docket 
No.  R90-1  (Remand).  Tr.  2/805-06 
(Postal  Service  witness  Panzar).  The 
Commission's  attribution  of  single 
subclass  access  costs  consists  only  of 
Step  1.  Step  1  was  proposed,  explained, 
and  defended  on  the  record  by  witness 
Chown  in  R87-1,  by  witness  Sowell  in 
the  remanded  phase  of  R90-1,  and  by 
witness  Kolbe  in  R94-1.  See  discussion 
in  the  Commission's  Opinion  and 
Further  Recommended  Decision  in 
Docket  No.  R94-1.  paras.  221-245;  NAA 
Comments  at  2.  The  attribution 
principle  applied  in  Step  1  has  not 
varied  since  it  was  first  applied  in  R87- 
1. 

In  R87-1  and  the  initial  phase  of  R90- 
1,  the  Commission  first  applied  Step  1, 
but  then  tried  different  ways  of 
performing  Step  2.  It  is  the  record  basis 
for  combining  Step  1  witii  Step  2  that 
was  challenged  in  the  MOAA  case  and 
addressed  by  the  MOAA  Court.  In 
remanding  Docket  No.  R90-1  to  the 
Commission,  the  MOAA  Court  referred 
to  the  "Commission's  new  double- 
barreled  approach"  and  its  "overlap 
theory"  as  having  been  developed  off 
the  record.  Mail  Order  Association  of 
America  v.  USPS.  2  F.3d  408  (D.C.  Cir. 
1993)  at  427,  429.  The  Commission 
abandoned  its  "double  barreled 
approach"  and  its  "overlap  theory"  in 
the  remanded  phase  of  R90-1  and  has 
never  again  applied  it.  It  applied  only 
Step  1  in  the  remanded  phase  of  R9(>- 
1,  and  in  R94-1,  after  it  was  proposed, 
explained,  and  defended  by  witnesses 
on  the  record  in  each.  No  appeal  was 
taken  from  either  of  these  Commission 
recommended  decisions.  Step  1 , 
therefore,  has  been  fully  litigated  on  the 
record.  For  these  reasons,  amended  Rule 
54(a)  clearly  encompasses  the  single 
subclass  criterion  that  the  Commission 
has  consistently  used  to  attribute  access 
costs  since  R87-1. 

3.  Burden 

In  its  Comments  on  the  NPR,  the 
Postal  Service  asserts  that  preparing  the 
alternative  cost  presentation  required  by 
Rule  54(a)  would  take  between  10  and 
15  person-days.  It  observes  that  it  takes 
at  least  six  months  to  prepare  the 
documentation  required  for  an  omnibus 
rate  filing.  It  states  that  although  this 
"may  not  seem  overwhelming,  adding 
this  to  the  already  lengthy  and  time- 
consuming  period  of  pre-filing  case 
preparation  would  be  onerous."  Postal 
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Service  Comments  at  8.  It  suggests  that 
adding  further  to  this  lead  time  might 
"encroach  on  the  prerogatives  of  postal 
management  to  control  the  timing  of 
rate  requests.  .  .  ."  Id.  at  5.  The  Postal 
Service  suggests  that  a  way  to  mitigate 
the  burden  of  proposed  Rule  54(a) 
would  be  to  allow  it  to  delay  the 
alternate  cost  presentation  required 
until- 25  days  after  the  filing  of  its 
request,  which  would  shift  the  workload 
to  a  time  "characterized  by  relatively 
low  discovery  requests.  .  .  ."  Id.  at  13. 

MMA,  McGraw-Hill,  NAPM,  and  NFN 
argue  that  requiring  each  intervenor  to 
estimate  the  impact  on  attributable  costs 
and  cost  coverages  of  the  Postal 
Service's  proposed  changes  to 
established  attribution  principles  is 
uiu^asonable,  considering  the  vast 
inequality  of  resources  and  expertise 
between  the  Postal  Service  and  most 
intervenors  in  the  area  of  postal  cost 
analysis.  MMA  Comments  at  2, 
McGraw-Hill  Comments  at  2,  NAPM 
Comments  at  1,  NFN  Comments  at  1. 
Where  the  Postal  Service  estimates  that 
preparing  the  alternate  cost  presentation 
required  by  Rule  54(a)  would  require  10 
to  15  man-days,  MMA  cites  the 
testimony  of  its  witness  Bentley  in 
MC9&-3  that  he  would  need  six  months 
and  $150,000  to  prepare  such  a 
presentation,  despite  his  background  in 
postal  cost  analysis.  MMA  Comments  at 
2.  Such  an  expensive  undertaking 
would  be  beyond  the  means  of  many  of 
the  participants  in  Commission 
proceedings,  such  as  those  represented 
by  the  National  Federation  of 
Nonprofits.  NFN  Comments  at  1.  Such 
a  time  consuming  undertaking  would  be 
of  little  value  even  for  intervenors  who 
could  afford  it,  since,  in  a  typical  rate 
proceeding,  it  would  not  be  completed 
until  after  intevenors'  cases  were  due. 

On  balance,  burden  considerations 
tend  to  support,  rather  than  oppose 
adoption  of  proposed  Rule  54(a). 
Estimating  the  impact  of  its  proposed 
rates  on  costs  according  to  the 
attribution  principles  that  the 
Commission  applies  imposes  only  a 
modest  burden  on  the  Postal  Service.  It 
has  unlimited  access  to  the  relevant 
data,  a  large  technical  staff  with  the 
specialized  background  required  to 
develop  a  comprehensive  estimate  of 
Postal  Service  attributable  £psts,  and  has 
previously  demonstrated  its  ability  to 
accurately  attribute  costs  according  to 
established  principles.  The  10  to  15 
person  days  to  which  the  Postal  Service 
refers  appears  to  be  an  estimate  of  the 
effort  that  preparing  an  alternate  cost 
presentation  would  initially  require. 
Once  its  data  processing  programs  were 
set  up  to  regularly  produce  alternate 
cost  presentations,  it  is  likely  that  the  10 


to  15  person  days  of  effort  would  be 
greatly  reduced.  For  these  reasons, 
complying  with  amended  Rule  54(a) 
should  add  only  marginally  to  the  lead 
time  required  to  prepare  rate  filings.  It 
should  be  noted,  however,  that  the  need 
to  accompany  a  rate  filing  with  a  large 
amount  of  detailed  information,  as  Rule 
54  requires,  is  largely  a  function  of  the 
short  time  allowed  the  Commission  and 
the  parties  to  process  that  information. 
The  ten-month  deadline  under  which 
the  Commission  and  the  parties  labor  is 
unprecedented  in  regulatory  practice  for 
filings  of  the  inherent  size  and 
complexity  of  omnibus  postal  rate 
filings.  See,  e.g.,  remarks  in  Docket  No. 
MC95-1  at  Tr.  1/59-60.  The  burden  on 
the  Commission  of  processing  omnibus 
postal  rate  cases  within  a  ten-month 
period  is  comparable  to  the  burden  on 
the  Postal  Service  of  preparing  omnibus 
rate  filings,  considering  the  disparity  of 
resources  available.  The  deciding  factor, 
therefore,  should  be  the  burden  on  the 
parties. 

The  comments  received  confirm  the 
Commission's  observation  in  Order  No. 
1146  at  3  [61  FR  67760],  that 

Iwjhen  a  Postal  Service  request  combines 
proposals  to  change  rates  with  proposals  to 
change  established  cost  attribution 
principles,  mailers  and  competitors  are  not 
able  to  determine  from  the  Postal  Service's 
request  how  its  proposed  changes  in 
attribution  principles  would  affect  their 
interests  until  they  calculate  for  themselves 
what  cost  coverages  would  be  at  the  Postal 
Service's  proposed  rates,  under  established 
attribution  principles.  For  many  potential 
participants  in  our  hearings,  performing  this 
elaborate  set  of  calculations  is  a  formidable 
and  Ume  consuming  task.  It  can  defeat,  or 
seriously  delay,  their  ability  to  determine 
how  the  Postal  Service's  proposals  would 
affect  them,  and  whether  they  should 
intervene  to  support  or  oppose  them. 

The  need  for  this  information  at  the 
outset  of  the  proceeding  is  clear,  and  the 
burden  of  preparing  an  alternate  cost 
presentation  of  the  kind  required  by 
proposed  Rule  54(a)  is  vastly  greater  on 
many  of  the  intervenors  than  on  the 
Postal  Service.  While  delaying  the 
alternate  cost  presentation  required  by 
the  proposed  rule  by  25  days  would 
marginally  ease  the  Postal  Service's 
burden  of  preparing  rate  filings,  it 
would  substantially  reduce  the  value  of 
the  notice  it  would  provide,  since  a 
large  proportion  of  the  time  available  to 
the  parties  for  discovery  and 
preparation  of  their  cases  would  have 
expired. 

4.  Due  Process 

Many  of  the  comments  responding  to 
the  NPR  assert  that  the  rights  of 
intervenors  in  postal  rate  proceedings  to 
due  process  are  violated  if  the  Postal 


Service  fails  to  inform  them  of  the 
impact  of  its  proposed  changes  in  cost 
attribution  principles  on  attributable 
costs  and  cost  coverages.  Dow  Jones 
Comments  at  1,  ABP  Comments  at  5, 
MMA  Comments  at  1 ,  McGraw-Hill 
Comments  at  1-2,  NAPM  Comments  at 
1,  OCA  Comments  at  4.  The  Postal 
Service  argues  that  requiring  it  to 
provide  this  infoi^nation  violates  its 
rights  to  due  process,  if  it  requires 
estimating  what  the  impact  of  its 
proposed  rates  would  be  using 
attribution  principles  it  does  not 
espouse.  Postal  Service  Comments  at 
14-20.  The  Postal  Service  contends  that 
comments  that  the  Commission  made  in 
Docket  No.  RM83-2  confirm  that  its  due 
process  rights  could  be  violated  by  such 
a  requirement.  Id.  at  15.  Because  of  key 
differences  in  the  context  of  the 
proposals  made  in  RM83— 2  and 
proposed  Rule  54(a),  and  key 
differences  in  the  substance  of  those 
proposals,  the  due  process  concerns  that 
the  Commission  expressed  in 
connection  with  the  RM83-2  proposals 
are  avoided  by  amended  Rule  54(a). 

In  RM83-2,  the  United  Parcel  Service 
(UPS)  proposed  to  require  Postal  Service 
rate  requests  to  provide  an  alternate 
attributable  cost  presentation  that 
replicated  the  attribution  procediues 
most  recently  applied  by  the 
Commission.  UPS  argued  that  the 
alternate  cost  presentation  should  be  as 
detailed  and  as  comprehensive  as  the 
Postal  Service's  main  attributable  cost 
presentation,  integrating  proposed  and 
alternate  base  year  cost  segment 
attributions,  working  through  all  ripple 
effects,  and  rolling  them  forward  to  the 
test  year. 

The  Conunission  did  not  adopt  the 
UPS  proposal.  RM83-2  was  instituted 
fourteen  years  ago  when  basic 
approaches  to  postal  cost  data  collection 
and  analysis  were  still  unresolved. 
Eixtensive  changes  were  being  made  to 
the  In  Office  Cost  System  which 
provides  the  basic  data  for  attributing 
mail  processing  costs,  and  the  basic  data 
collection  systems  underlying  current 
transportation  and  delivery  cost 
attributions  were  not  yet  in  place.  Basic 
issues  in  attribution  theory  were  still 
uiu^solved.  Whether  a  third  tier  of  costs 
("assignable  costs")  should  continue  to 
be  analyzed  for  causation,  and  whether 
it  should  include  "service  related  costs" 
was  still  unresolved,  how  to  treat 
specific  fixed  costs  and  peak  load  costs 
were  still  being  vigorously  litigated;  and 
the  Postal  Service's  analysis  of 
transportation  and  delivery  costs  had 
been  rapidly  evolving  from  one  rate  case 
to  the  next. 

Because  of  the  widespread  changes 
being  made  to  postal  cost  data  collection 
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and  analysis,  the  Commission  was 
concerned  that  unforeseen  problems 
could  arise  if  the  Postal  Service  were 
required  to  apply  all  of  the  detailed  base 
year  and  test  year  attribution  procedures 
used  by  the  Commission  in  R80-1  to 
new  data  and  circumstances  in 
subsequent  cases.  If  the  Postal  Service 
were  required  to  speculate  as  to  what 
solutions  the  Commission  might  have 
applied  to  unforeseen  attribution  issues, 
and  were  required  to  afHrm  such 
speculations  under  oath,  it  appeared  to 
the  Commission  that  there  was  a 
significant  risk  that  the  Postal  Service 
might  have  to  adopt  a  litigating  position 
with  which  it  did  not  agree,  in  violation 
of  its  right  to  due  process.  Order  No. 
478,  January  21,  1983,  at  6-7.  The 
Commission  did  not  adopt  the  UPS 
proposal,  primarily  to  avoid  this 
potential  infringement  on  the  Postal 
Service's  right  to  determine  its  own 
litigating  positions. 

In  RM83-2,  the  Commission  proposed 
that  the  Postal  Service's  rate  requests 
include  alternative  cost  presentations 
for  individual  cost  segments  that  were 
consistent  with  Commission- 
recommended  procedures.  The 
Commission  believed  that  limiting  the 
alternate  cost  presentation  to  individual 
cost  segments  would  make  this  task 
sufficiently  simple  and  straightforward 
to  avoid  due  process  problems  that 
might  be  presented  by  the  broader  UPS 
proposal.  In  preparing  supplemental 
cost  segment  presentations,  the 
Commission  ckssumed  that  the  Postal 
Service  would  be  able  to  apply  the  same 
method,  and  employ  the  same 
judgments  that  the  Commission  had 
outlined  in  its  most  recent 
recommended  decision.  Therefore,  it 
was  the  Commission's  view  that  under 
its  more  limited  proposal,  the  Postal 
Service  would  not  be  required  to 
exercise  a  significant  degree  of 
discretionary  judgment.  Id. 

The  Commission  ultimately  decided 
not  to  adopt  the  alternate  cost 
presentation  requirement  that  it  initially 
proposed  in  RM8.3-2.  It  found  some 
merit  in  the  Postal  Service's  contention 
that  reconstructing  detailed  attributable 
cost  presentations  consistent  with  those 
used  in  prior  rate  cases,  even  ones 
limited  to  individual  cost  segments, 
would  be  difficult,  given  the  extensive 
changes  taking  place  in  the  collection, 
editing,  and  analysis  of  postal  cost  data. 
In  Docket  No.  RM83-€,  which  was 
instituted  to  examine  this  issue,  the 
Postal  Service  provided  plausible 
examples  of  how  changes  in  the  way 
cost  data  had  been  collected  since  the 
completion  of  R80-1  made  it 
impractical  to  attempt  a  detailed 
reconstruction  either  of  Commission- 


approved  attribution  procedures  or  its 
own  proposed  attribution  procedures  in 
that  case.  The  Postal  Service  asserted 
that  costs  could  not  be  attributed 
according  to  either  its  or  the 
Commission's  R80-1  procedures  unless 
obsolete  data  collection  forms  and 
systems  were  reconstructed,  at  a  cost 
that  it  estimated  to  be  from  $60  to  $120 
million.  See  Prepared  Testimony  of 
Postal  Service  witnesses  Alenier  and 
Alepa,  filed  February  22,  1983,  in 
Docket  No.  RM86-3. 

Circumstances  have  changed  since 
RM83-2.  The  Postal  Service  has  not 
materially  changed  its  systems  for 
collecting  basic  mail  processing, 
transportation,  and  delivery  cost  data 
since  R90-1.  Although  refinements  have 
been  made  since  then,  they  have  not 
affected  the  ability  of  the  Postal  Service 
or  the  Commission  to  apply  established 
attribution  principles,  as  they  have  been 
defined  in  this  docket.  Similarly,  the 
basic  approaches  taken  by  the  Postal 
Service  and  the  Commission  to 
analyzing  cost  responsibility  for  mail 
processing,  transportation,  and  delivery 
costs  have  remained  unchanged  since 
R90-1,  with  rare  exceptions. 

Because  the  collection  and  analysis  of 
cost  data  has  matured  and  stabilized 
since  R83-2,  it  is  less  likely  that  the 
Postal  Service  will  encounter 
unforeseen  problems  implementing 
established  attribution  principles,  and 
less  likely  that  it  will  need  to  speculate 
as  to  what  procedures  the  Commission 
would  have  used  to  solve  them. 
Accordingly,  there  is  little  risk  that 
requiring  the  Postal  Service  to  provide 
an  alternate  cost  presentation  consistent 
with  established  attribution  principles 
would  infringe  on  its  right  to  due 
process. 

Differences  in  substance  between 
amended  Rule  54(a)  and  the  proposals 
considered  in  RM83— 2  provide  an  even 
more  important  reason  why  amended 
Rule  54(a)  will  not  require  the  Postal 
Service  to  adopt  a  litigation  position 
with  which  it  does  not  agree.  The  Postal 
Service  understood  the  proposals  in 
RM83-2  to  require  it  to  apply 
procedures  that  were  identical  in  every 
detail  with  the  procedures  used  by  the 
Commission  to  attribute  costs  in  the 
previous  rate  case,  either  overall,  or  for 
individual  segments.  The  Postal  Service 
assumed  that  an  approved  attribution 
method  applied  in  a  prior  rate  case 
could  not  be  considered  to  have  been 
applied  in  a  subsequent  rate  case  unless 
the  process  began  with  identical  data 
collection  forms,  used  identically 
labeled  cost  accounts  and  subaccounts, 
and  used  identical  mathematical 
formulae  at  every  step  of  every 
calculation.  See,  e.g..  Docket  No.  RM83- 


2,  Initial  Comments  of  USPS  on  the 
Notice  of  Inquiry,  December  16,  1982,  at 
5,  10. 

Proposed  Rule  54(a)  does  not  require 
alternate  attributable  cost  presentations 
to  be  identical  in  every  detail  with  the 
attribution  procedures  used  by  the 
Commission  in  the  most  recent  general 
rate  case.  It  requires  that  an  alternate 
cost  presentation  show  the  impact  of 
applying  established  attribution 
principles.  Attribution  principles  refer 
to  a  theories  of  cost  causation  (e.g., 
volume  variability,  exclusivity),  models 
of  cost  causation  (e.g.,  econometric 
models  of  volume  variability),  the 
identity  and  role  of  cost  drivers  (e.g., 
shape,  coverage),  and  the  identity  and 
role  of  distribution  keys  (e.g.,  pieces, 
pound/miles).  Attribution  principles  are 
not  intended  to  encompass  the  detailed 
mechanics  by  which  they  are 
implemented,  as  long  as  they  are  not 
inconsistent  with  the  principle  itself. 
See  Order  No.  1146  at  4  [61  FR  at 
67761). 

In  RM83-2  the  Postal  Service 
assumed  that  the  attribution  procedures 
with  which  the  Commission  was 
concerned  were  inseparable  from  the 
details  of  data  collection.  See  E)ocket 
No.  RM83-2,  Initial  Comments  of  USPS 
at  10.  This  assumption  cannot  be  validly 
applied  to  alternate  cost  presentations 
under  amended  Rule  54(a).  Under  the 
amended  rule,  the  Postal  Service  will 
not  have  to  follow  the  detailed 
mechanics  by  which  the  Commission 
implemented  attribution  principles  in 
the  previous  general  rate  case  because 
refinements  in  such  things  as  data 
collection  systems,  cost  account 
organization,  and  roll  forward 
techniques  will  generally  not  conflict 
with  the  basic  logic  of  cost  causation  by 
which  a  given  cost  component  is 
associated  with  subclasses  of  mail. 

The  Postal  Service  might  perceive  a 
need  to  alter  the  detailed  procedures  by 
which  the  Commission  implemented  a 
particular  attribution  principle  in  the 
most  recent  general  rate  case  to 
accommodate  new  data  or  changed 
circumstances.  If  it  does,  the  Postal 
Service  might  be  asked  by  a  Presiding 
Officers  Information  Request  to  explain 
why  it  believes  there  is  such  a  need,  and 
why  it  chose  one  solution  over  another. 
But  its  good  faith  judgments  as  to  any 
needed  innovations  in  detailed 
implementation  procedures  would  not 
be  considered  in  violation  of  amended 
Rule  54(a).  However,  if  the  Postal 
Service  perceived  a  need  to  alter  an 
established  attribution  principle  (i.e., 
established  causation  theory,  model, 
cost  driver,  or  distribution  key),  to 
accommodate  new  data  or  changed 
circumstances,  it  should  explain  the 
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need  for  such  a  change  in  a  request  for 
a  waiver  of  Rule  54(a)  with  respect  to 
that  principle. 

There  is  a  final  distinction  between 
the  proposals  made  in  RM83-2  and 
amended  Rule  54(a)  in  this  docket  that 
essentially  eliminates  the  risk  that  the 
Postal  Service  would  have  to  adopt  a 
litigation  position  with  which  it  does 
not  agree.  The  Postal  Service  assumed 
that  the  primary  purpose  of  the 
proposals  in  RM83-2  was  to  require  an 
alternate  cost  presentation  that  would 
provide  an  independent  evidentiary 
basis  for  the  Commission  recommended 
decisions.  It  assumed  this  because, 
throughout  RM83-2,  the  Commission 
emphasized  its  need  to  preserve  access 
to  record  cost  data  that  it  considered 
necessary  to  apply  Commission- 
approved  attribution  methods. 

The  primary  purpose  of  proposed 
Rule  54(a)  is  not  to  preserve  access  to 
record  cost  data.  This  concern  has  eased 
since  RM83-2  as  the  Postal  Service's 
basic  cost  data  collection  systems  have 
matured  and  stabilized.  The  purpose  of 
Rule  54(a)  is  to  ensure  that  parties  and 
the  Commission  have  timely  notice  of 
the  effect  that  the  Postal  Service's 
proposed  changes  in  rates  and  in 
attribution  principles  would  have  on 
cost  coverages.  Since  the  Commission  is 
free  to  apply  attribution  principles 
litigated  and  approved  in  prior  dockets 
to  new  data  submitted  in  subsequent 
dockets,  the  alternate  cost  presentation 
required  by  amended  Rule  54(a)  is  not 
needed  to  provide  an  evidentiary  basis 
for  applying  those  principles.  Because 
the  alternate  cost  presentation  required 
by  Rule  54(a)  is  not  needed  to  supply  an 
evidentiary  basis  for  applying 
established  attribution  principles,  the 
alternate  cost  presentation  may  be 
provided  in  the  form  of  either  a  library 
reference  or  sworn  testimony. 

The  NPR  emphasized  that  the  Postal 
Service  would  not  be  required  to  affirm 
either  the  theoretical  or  the  practical 
merits  of  established  attribution 
principles.  It  is  merely  required  to 
affirm  that  it  has  made  a  good  faith 
effort  to  give  notice  of  what  the  impact 
would  be  of  its  proposed  departures 
from  established  attribution  principles. 
Order  No.  1146  at  10  [61  FR  at  67762). 
Such  an  affirmation  would  not  require 
the  Postal  Service  to  adopt  a  litigation 
position  against  it  will,  except  to  the 
extent  that  any  proponent  must  carry 
the  burden  of  going  forward,  and  the 
burden  of  persuasion,  if  its  proposals 
are  to  prevail. 

The  Postal  Service  criticizes  the 
Commission's  "present  attempt  to 
impose  on  the  Postal  Service  significant 
judgmental  decisionmaking  with  respect 
to"  attribution  methods  that  the 


Commission  has  applied.  Postal  Service 
Comments  at  19.  Amended  Rule  54(a)  is 
not  an  attempt  to  impose  on  the  Postal 
Service  significant  judgmental 
decisionmaking  with  respect  to 
replicating  previously  applied 
attribution  principles.  Although  Rule 
54(a)  would  allow  the  Postal  Service's 
judgment  to  be  applied  with  respect  to 
implementation  details  if  changed 
circumstances  require  it,  the 
Commission  expects  that  this  would 
rarely  be  necessary.  Further,  applying 
those  attribution  principles  to  a  current 
rate  case  would  require  the  Postal 
Service  to  exercise  judgment  in  only 
trivial  respects  that  have 
inconsequential  effects  on  subclass 
attributable  costs  and  cost  coverages.  Cf. 
Docket  No.  MC95-1.  Answer  of  Richard 
Patelunas  to  Request  During  Oral  Cross 
Examination,  Tr.  28/13221-23. 

In  the  NPR,  the  Commission  indicated 
that  exercising  judgment  that  does  not 
conflict  with  established  attribution 
principles  will  not  be  considered  a 
violation  of  the  Rule.  It  did  so  because 
recent  experience  indicates  that  the 
need  for  exercising  judgment  would  be 
rare  and  the  consequences  of  exercising 
it  would  be  exceedingly  minor  under 
most  circumstances.  There  are  unusual 
circumstances  in  which  it  is  reasonably 
foreseeable  that  an  alternate  cost 
presentation  might  require  a  significant 
exercise  of  judgment.  An  example 
would  be  if  the  Postal  Service  were  to 
file  a  rate  case  that  involved  a  major 
restructuring  of  mail  classes.  In  that 
context,  a  waiver  of  proposed  Rule  54(a) 
might  be  appropriate  if  the  cost 
characteristics  of  the  proposed  new 
services  are  expected  to  differ 
substantially  from  existing  services. 

The  Postal  Service  asks  what  use 
participants  and  the  Commission  could 
make  of  an  alternate  attributable  cost 
presentation  that  is  not  submitted  in  the 
form  of  sworn  testimony.  Postal  Service 
Comments  at  19.  One  use  is  to  provide 
participants  with  a  timely  basis  for 
deciding  whether  to  intervene  and 
litigate  a  particular  issue.  Additionally, 
participants  may  treat  the  impacts 
shown  in  the  alternate  cost  presentation 
as  hypothetically  correct,  and  submit 
testimony  that  discusses  what  the 
ramifications  would  be  for  the  Postal 
Service's  proposals  if  that  hypothesis 
were  correct.  The  weight  that  the 
Commission  ultimately  would  give  such 
testimony  would  depend  on  how 
consistent  the  alternate  cost 
presentation  turns  out  to  be  with 
established  attribution  principles,  as 
determined  by  the  Commission  after  it 
has  analyzed  the  record. 

As  with  participants,  the  Commission 
may  use  the  alternate  cost  presentation 


required  by  amended  Rule  54(a)  to 
identify  particular  issues  in  time  to 
examine  them  during  the  discovery 
phase.  If  the  Commission  were  to 
observe  flaws,  inconsistencies,  or 
unexplained  judgmental  choices  in  the 
Postal  Service's  alternate  cost 
presentation,  it  could  take  steps  to  have 
them  examined  on  the  record,  for 
example,  as  topics  of  Presiding  Officer 
Information  Requests.  What  the  impact 
of  the  Postal  Service's  proposals 
actually  would  be  is  something  that  the 
Commission  would  ultimately 
determine,  based  on  record  evidence. 
The  Postal  Service  argues  that  if  the 
Commission  considers  adequate  notice 
to  be  important  to  the  due  process  rights 
of  participants,  that  it  issue  an  "initial 
decision  prior  to  the  close  of  hearings 
•   •   *"  if  it  recommends 
methodological  changes  after  the  close 
of  the  evidentiary  record.  Id.  at  20.  The 
Commission  intends  only  to  recommend 
changes  in  attribution  principles  that 
are  grounded  in  the  record.  As  long  as 
they  are,  the  parties  have  been  afforded 
adequate  notice.  Providing  advance 
notice  of  the  conclusions  that  the 
Commission  tentatively  draws  from  the 
record  prior  to  the  time  that  it  closes 
might  be  helpful  in  hearings  without 
deadlines.  The  record  must  ctose  at 
some  point,  however,  so  that  the 
Commission  cem  analyze  and  make 
findings  on  the  whole  record.  As  the 
Postal  Service  is  aware,  there  is  no 
realistic  opportunity  to  further  compress 
the  10-month  statutory  deadline  for 
processing  general  rate  cases,  given  their 
size  and  complexity.  Therefore,  there  is 
no  realistic  opportunity  for  the 
Commission  to  issue  tentative  decisions. 

5.  Enforcement 

MMA  argues  that  the  major  weakness 
of  proposed  Rule  54(a)  is  that  it  does  not 
provide  any  sanction  for 
noncompliance.  MMA  notes  that  in 
R94-1  and  MC96-3,  the  Commission 
ordered  the  Postal  Service  to  provide  an 
alternate  cost  presentation  that  is 
consistent  with  established  attribution 
principles  and  the  Postal  Service 
refused  to  comply.  MMA  warns  that  the 
Postal  Service  will  likely  continue  to 
resist  complying  with  such  a 
requirement,  and  that  there  is  a 
likelihood  that  requests  for  waivers  and 
other  motion  practice  will  drag  out  the 
controversy  past  the  time  that  the 
information  could  serve  its  intended 
purpose.  MMA  Comments  at  3—4. 

39  U.S.C.  §  3624(c)(2)  enables  the 
Commission  to  extend  the  10-month 
deadline  for  issuing  its  final  decision  on 
a  rate  request  if  the  Postal  Service  fails 
to  provide  the  information  requested  in 
a  lawful  Commission  order.  MMA 
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proposes  that  Rule  54(a)  be  amended  to 
automatically  invoke  §  3624(c)(2)  if  the 
required  alternate  cost  presentation  does 
not  accompany  a  Postal  Service  rate 
request.  Id.  at  3-4.  As  an  alternate 
means  of  enforcement,  MMA  proposes 
that  the  Commission  adopt  a  rule 
modeled  upon  the  Federal  Energy 
Regulatory  Commission's  rule  385.2001 
[18  CFR).  which  authorizes  that  agency 
to  reject  filings  that  do  not  comply  with 
its  rules.  Id.  at  4-5. 

Like  MMA,  NAA  comments  that 
proposed  Rule  54(a)  will  have  to  be 
resolutely  enforced,  either  through 
invocation  §  3624(c)(2)  or  dismissal  of 
the  Postal  Service's  filing,  if  it  is  to  be 
effective.  NAA  Comments  at  3-4.  ABA 
also  urges  that  failures  to  comply  with 
Rule  54(a)  automatically  invoke 
§  3624(c)(2),  although  it  recommends 
that  waivers  be  available  in  exceptional 
circumstances.  ABA  Comments  at  1-2. 
The  OCA  asks  that  the  sanctions  for 
noncompliance  with  proposed  Rule 
54(a)  be  clarified  and  strengthened.  It 
urges  that  noncompliance  with 
proposed  Rule  54(a)  be  treated  as  the 
equivalent  of  failure  to  respond  to 
discovery  and  that  the  sanctions 
available  in  39  CFR  §  3001.28  be 
applied.  OCA  Comments  at  25-27. 

It  is  understandable  that  the 
comments  on  proposed  Rule  54(a)  have 
emphasized  the  need  for  sanctions, 
since  the  Postal  Service  has  not 
complied  with  orders  to  provide 
alternate  cost  presentations  in  recent 
dockets.  In  doing  so,  the  Postal  Service 
has  relied  heavily  on  the  fact  that 
current  Rule  54  does  not  explicitly 
require  it  to  give  parties  and  the 
Commission  the  notice  that  proposed 
Rule  54(a)  would  require.  With 
amended  Rule  54(a)  in  place,  the 
Commission  is  optimistic  that  the  Postal 
Service  will  comply  with  its 
requirements.  Appropriate  sanctions  for 
noncompliance  with  amended  Rule 
54(a)  will  be  determined  as  the  need 
arises. 

Regulatory  Evaluation 

It  has  been  determined  pursuant  to  5 
U.S.C.  605(b)  that  this  amended  rule 
will  apply  exclusively  to  the  Postal 
Service  in  proceedings  conducted  by  the 
Postal  Rate  Commission.  Therefore,  it  is 
certified  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  terms  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  501  et  seq. 
Because  this  rule  will  only  apply  to  the 
Postal  Service  in  Commission 
proceedings,  it  has  also  been 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 


Assessment  pursuant  to  Executive  Order 
12612.  Inasmuch  as  the  rule  imposes 
information  reporting  requirements 
exclusively  upon  the  United  States 
Postal  Service  for  the  purpose  of 
conducting  postal  rate  proceedings,  it 
does  not  contain  any  information 
collection  requirements  as  defined  in 
the  Paperwork  Reduction  Act  [44  U.S.C. 
3502(4)1,  and  consequently  theteview 
provisions  of  44  U.S.C.  3507  and  the 
implementing  regulations  in  5  CFR  part 
1320  do  not  apply. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practices  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  39  CFR  part  3001  is  amended 
as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

T4Authority:  39  U.S.C.  404(b),  3603.  3622- 
24,  3661,  3662. 

2.  In  §3001.54,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  3001 .54    Contents  of  formal  requests. 

(a)  General  requirements.  (1)  Each 
formal  request  filed  under  this  subpart 
shall  include  such  information  and  data 
and  such  statements  of  reasons  and 
bases  as  are  necessary  and  appropriate 
fully  to  inform  the  Commission  and  the 
parties  of  the  nature,  scope, 
significance,  and  impact  of  the  proposed 
changes  or  adjustments  in  rates  or  fees 
and  to  show  that  the  changes  or 
adjustments  in  rates  or  fees  are  in  the 
public  interest  and  in  accordance  with 
the  policies  of  the  Act  and  the 
applicable  criteria  of  the  Act.  To  the 
extent  information  is  available  or  can  be 
made  available  without  undue  burden, 
each  formal  request  shall  include  the 
information  specified  in  paragraphs  (b) 
through  (r)  of  this  section.  The  request 
shall  describe  any  changes  that  it 
proposes  in  the  attribution  procedures 
applied  by  the  Commission  in  the  most 
recent  general  rate  proceeding  in  which 
its  recommended  rates  or  fees  were 
adopted.  If  a  request  proposes  to  change 
the  cost  attribution  principles  applied 
by  the  Commission  in  the  most  recent 
general  rate  proceeding  in  which  its 
recommended  rates  were  adopted,  the 
Postal  Service's  request  shall  include  an 
alternate  cost  presentation  satisfying 
paragraph  (h)  of  this  section  that  shows 
what  the  effect  on  its  request  would  be 
if  it  did  not  propose  changes  in 
attribution  principles.  If  the  required 
information  is  set  forth  in  the  Postal 
Service's  prepared  direct  evidence,  it 


shall  be  deemed  to  be  part  of  the  formal 
request  without  restatement. 

***** 

Issued  by  the  Commission  on  May  27, 
1997. 

Margaret  P.  Crenshaw, 

Secretary. 

[PR  Doc.  97-14257  Filed  6-2-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  No.  PA-4058a;  FRL-5832-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  on  five  major 
sources  located  in  Pennsylvania.  The 
intended  effect  of  this  action  is  to 
approve  source-specific  operating 
permits  that  establish  the  above- 
mentioned  RACT  requirements  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  action  will  become 
effective  August  4,  1997  unless  notice  is 
received  on  or  before  July  3,  1997  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Campbell,  Air,  Radiation,  and 
Toxics  Division,  Mailcode  3AT22,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
Pennsylvania  Department  of 
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Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisbiu^,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  566-2196,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
campbell.dave@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  above  Region  III 
address. 

SUPPLEMENTARY  INFORMATION:  On  August 
1,  1995,  December  8,  1995,  and 
September  13,  1996,  the  Commonwealth 
of  Peimsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  Each  source  subject  to  this 
rulemaking  will  be  identified  and 
discussed  below.  Any  plan  approvals 
and  operating  permits  submitted 
coincidentally  with  those  being 
approved  in  this  notice,  and  not 
identified  below,  will  be  addressed  in  a 
separate  rulemaking  action. 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 


Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31,  1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania.  The  Pennsylvania 
submittals  that  are  the  subject  of  this 
notice  are  meant  to  satisfy  the  RACT 
requirements  for  five  sources  in 
Pennsylvania. 


Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
and  operating  permits  can  be  found  in 
the  docket  and  accompanying  technical 
support  document  (TSD)  and  will  not  be 
reiterated  in  this  notice.  Briefly,  EPA  is 
approving  a  revision  to  the 
Peimsylvania  SIP  pertaining  to  the 
determination  of  RACT  for  five  major 
sources.  Several  of  the  operating  permits 
contain  conditions  irrelevant  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for 
source-specific  VOC  or  NOx  RACT. 

RACT  Determinations 

The  following  table  identifies  the 
individual  operating  permits  EPA  is 
approving.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  from  the  EPA  Region  III  office. 


Pennsylvania— VOC  and  NOx  RACT  Determinations  for  Individual  Sources 


Source 


County 


Plan  appfoval 
(PA  #),  operat- 
ing permit  (OP 
»),  compliance 
permit  (CP  #) 

Source  type 

"Major 
source" 
pollutant 

OP  37-013 
OP  48-0003 
OP  67-2024 
OP  10-023 
OP  14-0001 

Cement  manufacturing 

Cement  manufactunng 

Cement  manufactunng 

Lime  manufactunng 

Lime  manufactunng 

NOx 

NOx,  VOC 
NOx 
NOi 
NOx 

Medusa  Cement  Company 

Keystone  Cement  Company  

Lehigh  Portland  Cement  Company 
Mercer  Lime  arxj  Stone  Company 
Con-Lime,  Inc 


Lawrerxie 

Northampton 

York 

Butler 

Centre 


Several  of  the  operating  permits 
contain  a  provision  that  allows  for 
future  changes  to  the  emission 
limitations  based  on  continuous 
emissions  monitoring  (CEM)  or  other 
monitoring  data.  Since  EPA  caimot 
approve  emission  limitations  that  are 
not  currently  before  it,  any  changes  to 
the  emission  limitations  as  submitted  to 
EPA  on  August  1,  1995.  Deceml)er  8, 
1995,  and  September  13,  1996  must  be 
resubmitted  to  and  approved  by  EPA  in 
order  for  these  changes  to  be 
incorporated  into  the  Pennsylvania  SIP. 
Consequently,  the  source-specific  RACT 
emission  limitations  that  are  being 
approved  into  the  Pennsylvania  SIP  are 
those  that  were  submitted  on  the  above- 
mentioned  dates  and  are  the  subject  of 
this  rulemaking  notice.  These  emission 
limitations  will  remain  unless  and  until 
they  are  replaced  pursuant  to  40  CFR 
part  51  and  approved  by  the  U.S.  EPA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 


amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  4,  1997 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  conmients 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  August  4,  1997.  If  adverse  comments 
are  received  that  do  not  pertain  to  all 


documents  subject  to  this  rulemaking 
action,  those  documents  not  affected  by 
the  adverse  comments  will  be  finalized 
in  the  manner  described  here.  Only 
those  documents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 

Final  Action 

EPA  is  approving  five  operating 
permits  as  RACT  for  five  individual 
sources. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
requestvfor  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classifled  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  1,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
§  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Regional  Administrator  of  this  final 
rule  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  to  approve  VOC  and  NOx  RACT 
determinations  for  a  number  of 
individual  sources  in  Pennsylvania  as  a 
revision  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  19.  1997. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52,  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2G20  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

•        •        •        •        • 

(c)*   *  • 

(122)  Revisions  to  the  Pennsylvania 
Regulations.  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT.  submitted  on 
August  1.  1995.  December  8,  1995.  and 
September  13,  1996  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(now  known  as  the  Pennsylvania 
Department  of  Environmental 
Protection): 

(i)  Incorporation  by  reference. 

(A)  Three  letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Resources  (now,  the 
Pennsylvania  Department  of 
Environmental  Protection)  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  operating 
permits  on  the  following  dates:  August 
1,  1995,  December  8,  1995,  and 
September  13,  1996. 

(B)  Operating  Permits  (OP): 

(1)  Medusa  Cement  Company, 
Lawrence  County — OP  37-013,  effective 
July  27,  1995,  except  for  item  No.  9 
relating  to  future  emission  limitations. 

(2)  Keystone  Cement  Company. 
Northampton  County — OP  48-0003, 
effective  May  25,  1995,  except  for  the 
expiration  date  and  item  No.  7  relating 
to  future  emission  limitations. 

[3]  Lehigh  Portland  Cement  Company, 
York  County— OP  67-2024,  effective 
May  26,  1995,  except  for  the  expiration 
date  and  item  No.  7  relating  to  future 
emission  limitations. 

(4)  Mercer  Lime  and  Stone  Company, 
Butler  County— OP  10-023,  effecUve 
May  31,  1995,  except  for  item  No.  6 
relating  to  future  emission  limitations. 

(5)  Con-Lime,  Inc.,  Centre  County — 
OP  14-0001,  effective  June  30,  1995, 
except  for  the  expiration  date  and  item 
No.  8  relating  to  future  emission 
limitations  and  items  (or  portions 
thereof)  Nos.  17, 18,  20,  22,  24,  25.  and 
26  relating  to  non-VOC  or  non-NOx 
provisions. 

(ii)  Additional  Material. 

(A)  Remainder  of  the  Commonwealth 
of  Pennsylvania's  August  1,  1995. 
December  8,  1995,  and  September  13, 
1996  submittals. 

(FR  Doc.  97-14439  Filed  6-2-97;  8:45  am] 

BitUNO  COD€  S560-6(M> 


UMI 


II 


Federal  Register  /  Vol.  62.  No.  106  /  Tuesday.  June  3.  1997  /  Rules  and  Regulations  30253 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
[IN67-1a;  FRL-5827-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection  ^^ 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  August  26, 1996.  the  State 
of  Indiana  submitted  rule  326  LAC  10- 
1  as  a  requested  revision  to  the  State 
Implementation  Plan  (SIP)  for  ozone. 
This  rule  requires  oxides  of  nitrogen 
(NOx)  Reasonably  Available  Control 
Technology  (RACT)  for  portland  cement 
kilns,  electric  utility  boilers,  and 
industrial,  conunercial.  or  institutional 
(ICI)  boilers  in  Clark  and  Floyd 
Counties.  In  addition,  on  April  30,  1997, 
Indiana  submitted  a  negative 
declaration  certifying  that,  to  the  best  of 
the  State's  knowledge,  there  are  no 
remaining  major  sources  of  NOx  in 
Clark  and  Floyd  Counties  which  need 
RACT  rules.  NOx  emissions  are  a 
precursor  of  ground-level  ozone,  an  air 
pollutant  which  can  cause  inflammation 
of  lung  tissue  and  decrease  lung 
function.  NOx  emissions  also  contribute 
to  acid  rain,  eutrophication  of  estuaries, 
and  the  formation  of  secondary  nitrate 
particulate  matter.  Indiana  expects  this 
NOx  RACT  SIP  revision  will  reduce 
NOx  emissions  by  44  percent  (%),  or 
6352  tons  per  year,  in  Clark  and  Floyd 
Counties.  In  this  action,  EPA  is 
approving  the  NOx  RACT  rule  and 
negative  declaration  as  revisions  to  the 
SIP  through  a  "direct  final"  rulemaking; 
the  rationale  for  this  approval  is  set 
forth  below. 

DATES:  This  action  is  effective  August  4. 
1997  unless  adverse  comments  are 
received  by  July  3.  1997.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
pubhshed  in  the  Federal  Register. 
ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 

Copies  of  the  SIP  revision  request  and 
EPA's  analysis  (Technical  Support 
Document)  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo  at  (312)  886-6082,  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 


FOR  FURTHER  INFORMA  i  lUN  UUN  i  au  i : 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (Act)  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
Section  182(f)  of  the  Act  requires  States 
to  apply  the  same  requirements  to  major 
stationary  sources  of  NOx  as  are  applied 
to  major  stationary  sources  of  volatile 
organic  compounds  (VOC).  unless  the 
EPA  determines  that,  for  a  given  ozone 
nonattainment  area,  reductions  in  NOx 
would  not  contribute  to  the  area's 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
Under  section  182(b)(2),  major 
stationary  sources  of  VOC  in  areas 
designated  moderate  ozone 
nonattainment  and  above  are  required  to 
adopt  and  implement  Reasonably 
Available  Control  Technology  (RACT) 
regulations.  Therefore,  eireas  subject  to 
section  182(f)  requirements  must  adopt 
RACT  regulations  for  major  sources  of 
NOx,  unless  a  waiver  pursuant  to 
section  182(f)  has  been  approved. 

In  Indiana,  two  areas  are  classified  as 
moderate  ozone  nonattainment  and 
above:  the  Lake  and  Porter  Counties 
portion  of  the  Chicago  severe  ozone 
nonattainment  area,  and  the  Clark  and 
Floyd  Counties  portion  of  the  Louisville 
moderate  ozone  nonattainment  area.  On 
January  26,  1996,  EPA  exempted  Lake 
and  Porter  Counties  from  section  182(f) 
RACT  requirements  because  the  State 
adequately  demonstrated  that  the  area 
meets  the' Act's  NOx  exemption  criteria 
(61  FR  2428).  No  waiver  was  requested 
for  Clark  and  Floyd  Counties,  and, 
therefore,  these  counties  are  subject  to 
the  section  182(f)  RACT  requirement. 

On  February  7,  1996,  the  Indiana  Air 
Pollution  Control  Board  (lAPCB) 
adopted  rule  326  LAC  10-1  for  Clark  and 
Floyd  Counties  in  accordance  with  the 
section  182(f)  RACT  requirement.  Public 
hearings  on  the  rule  were  held  on 
November  1,  1995,  and  February  7, 
1996,  in  Indianapolis,  Indiana.  The  rule 
was  filed  with  the  Secretary  of  State  on 
May  13,  1996,  and  became  effective  on 
June  12, 1996;  it  was  published  in  the 
Indiana  State  Register  on  July  1,  1996. 
The  Indiana  Department  of 
Environmental  Management  (IDEM) 
formally  submitted  the  rule  to  EPA  on 
August  26,  1996,  as  a  revision  to  the 
Indiana  ozone  SIP.  EPA  made  a  finding 
of  completeness  of  this  submittal  in  a 
letter  dated  December  20.  1996.  On 
April  30,  1997,  Indiana  submitted  a 
negative  declaration  certifying  that,  to 


the  best  of  the  State's  knowledge,  there 
are  no  remaining  major  sources  of  NOx 
in  Clark  and  Floyd  Counties  which  need 
RACT  rules. 

n.  EPA  Requirements 

Under  section  182(f),  major  stationary 
sources  of  NOx  in  Clark  and  Floyd 
Counties  are  subject  to  the  same 
requirements  of  section  182(b)(2)  as  are 
major  stationary  sources  of  VOC. 
Section  182(b)(2)  requires  that  moderate 
and  above  ozone  nonattainment  areas 
adopt  RACT  regulations  for  VOC  source 
categories  covered  by  a  Control 
Techniques  Guidelines  (CTG) 
document,  or  for  major  sources  of  VOC 
not  covered  by  a  CTG. '  The  EPA  has 
defined  RACT  as  the  lowest  emission 
limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available,  considering  technological  and 
economic  feasibility  (44  FR  53762; 
September  17,  1979).  CTGs  are 
documents  which  provide  EPA's 
recommendation  of  presumptive  RACT 
for  various  source  categories.  EPA, 
however,  has  not  issued  CTGs  which 
address  NOx  sources. 

On  November  25,  1992,  EPA 
published  the  "NOx  Supplement  to  the 
General  Preamble  for  Implementation  of 
Tide  I  of  the  Act"  (NOx  Supplement) 
which  provides  guidance  to  the  States 
for  meeting  NOx  requirements  under 
section  182(f)  of  the  Act  (57  FR  55620). 
Under  this  document,  EPA  has 
established  RACT  emission  liinits  for 
electric  utility  boilers,  and  has  sp>ecified 
that  NOx  RACT  for  other  source 
categories  should  be  set  at  levels  that  are 
comparable  to  the  RACT  guidelines  set 
for  electric  utility  boilers.^ 

In  addition  to  the  NOx  Supplement, 
EPA  has  issued  a  number  of  Alternative 
Control  Techniques  (ACT)  documents 
for  various  source  categories,  which, 
like  CTGs,  contain  information  on 
control  technologies  that  can  be  used  by 
the  States  in  developing  RACT 
regulations,  but  do  not  establish  a 
presumptive  norm  for  what  EPA 
considers  NiOx  RACT. 

m.  Summary  of  SIP  Revision 

The  August  26,  1996,  NOx  RACT  SIP 
submittal  contains  the  following  rules: 


■  For  moderate  ozone  nonattainment  areas,  major 
sources  are  defined  as  sources  having  the  potential 
to  emit  100  or  more  tons  per  year  of  a  given  air 
pollutant  (See  section  302(j)  of  the  Act). 

'The  NOx  Supplement  also  indicates  that  while 
EPA's  RACT  guidance  has  been  largely  directed  at 
application  within  the  VCK:  program,  much  of  this 
guidance  is  also  applicable  to  RACT  for  NOx 
sources. 
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jjb  inuiana  .mministrative  Code  10: 
Nitrogen  Oxides  Rules 

Rule  1:  Nitrogen  Oxides  Control  in 
Clark  and  Floyd  Counties. 

(1)  Applicability 

(2)  Definitions 

(3)  Requirements 

(4)  Emission  limits 

(5)  Compliance  procedures 

(6)  Emissions  monitoring 

(7)  Record  keeping,  notification,  and 

reporting  requirements. 
A  summary  of  the  rule  follows.  For 
the  complete  requirements  of  this  SIP 
revision,  interested  parties  should  refer 
to  326  lAC  10-1. 

Applicability 

Section  1  contains  the  rule's  criteria 
for  applicability.  The  rule  is  applicable 
to  any  stationary  source  located  in  Clark 
or  Floyd  Counties  that  existed  on  or 
before  the  effective  date  of  the  rule  (June 
12,  1996)  and  has  the  potential  to  emit 
at  least  100  tons  per  year  of  NOx-^  An 
affected  source  must  apply.  RACT,  as 
specified  under  the  rule,  to  any  facility 
at  the  source  that  exists  on  or  before 


June  12,  1996,  and  has  the  potential  to 
emit  greater  than  or  equal  to  40  tons  per 
year  of  NOx.'*  NOx-emitting  facilities 
that  existed  on  or  before  June  12,  1996, 
and  are  subject  to  NOx  control  under  a 
New  Source  Performance  Standard 
(NSPS)  are  not  subject  to  this  rule.  NOx- 
emitting  facilities  which  require  a 
permit  under  326  lAC  2,  are 
constructed,  modified,  or  reconstructed 
after  June  12,  1996,  and  are  not  subject 
to  any  NSPS  NOx  control  requirements 
shall  meet  RACT  as  required  by  the  rule 
or  Best  Available  Control  Technology 
(BACT),  whichever  is  more  stringent.  It 
should  be  noted  that  Indiana's  NOx 
RACT  requirements  do  not  exempt 
facilities  trom  Lowest  Available 
Emission  Rate  (LAER)  and  other 
requirements  under  the  State's  New 
Source  Review  rule  (326  lAC  3-1). 

Control  Requirements 

Section  4  establishes  specific  control 
requirements  for  the  following  types  of 
facilities  at  applicable  sources: 

(1)  electric  utility  boilers'  with  heat 
input  capacity  greater  than  or  equal  to 


250  million  British  thermal  units  (Btu) 
per  hour; 

(2)  ICI  boilers*  with  heat  input 
capacity  greater  than  or  equal  to  100 
million  Btu  per  hour; 

(3)  Portland  cement  long  dry  kilns 
with  production  capacity  greater  than  or 
equal  to  20  tons  of  clinker  per  hour; 

(4)  Portland  dry  preheat  process  kilns 
with  production  capacity  greater  than  or 
equal  to  20  tons  of  clinker  per  hour;  and 

(5)  any  other  type  of  facility  that  emits 
or  has  the  potential  to  emit  NOx  greater 
than  or  equal  to  40  tons  per  year. 

Under  section  4,  compliance  with  the 
rule  may  be  met  through  (1)  specified 
emission  limits,  (2)  alternative  RACT 
requirements  approved  by  IDEM  and 
EPA,  (3)  fuel  switching  provisions 
(applicable  only  to  boilers),  (4) 
emissions  averaging,  or  (5)  a 
combination  of  the  above. 

Specified  Emission  Limits  (Section  4(b)) 

Facilities  complying  by  means  of 
section  4(b)  shall  not  exceed  the 
following  limits  under  the  rule: 


Portland  Cement  Plants  With  a  Clinker  Production  Capacity  Greater  Than  or  Equal  to  20  Tons  per  Hour 

(Section  4(b)(1)) 


Portland  cement  kiln  type 

Emission  limitation 

Long  dry  kiln  

Dry  pfeheater  process  kiln 

10.8  pounds  (lbs)  NOx  per  ton  of  clinker  produced  on  an  operating  day  basis,  and  6.0  lbs 

NOx  per  ton  of  clinker  produced  on  a  30  day  rolling  average  basis.  ^ 
5.9  lbs  NOx  per  ton  of  clinker  produced  on  an  operating  day  basis,  and  4.4  lbs  NOx  per  ton  of 

clinker  produced  on  a  30  day  rolling  average  basis. 

Electric  Utility  Steam  Generating  Units  With  a  Heat  Input  Capacity  Greater  Than  or  Equal  to  250  Million 

Btu  per  Hour  (Section  4(b)(2)) 


Boiler  type 


Fuel  type 


Emission 

limitation  lt>s 

NOx  per 

million  Btu 

input 


Wall-fired  dry  bottom 
Wall-fired  dry  tx)ttom 
Wall-fired  dry  txJttom 
Wall-fired  dry  bottom 


Pulverized  coal 

Distillate  oil 

Resklual  oil  

Gas  


0.5 
0.2 
0.3 
02 


Limits  shall  be  complied  with  on  a  30  day  rolling  average  basis. 


'NOx  is  defined  under  326  lAC  10-1-2(15)  as  all 
oxides  of  nitrogen  excluding  nitrous  oxide. 

''"Facility"  is  defined  under  326  lAC  1-2-27  as 
any  one  structure,  piece  of  equipment,  installation. 
or  operation  which  emits  or  has  the  potential  to 
emit  any  air  c  ntaminant  Single  pieces  of 
equipment  or  installations  with  multiple  emission 
points  are  considered  a  single  facility  for  the 
purpose  of  the  Indiana  rules. 

>  326  lAC  10-1-2(30)  defuies  "electric  steam 
generating  unit"  as  any  facility  that  is  constructed 


for  the  purpose  of  supplying  more  than  one-third 
of  its  potential  electric  output  capacity  and  more 
than  25  megawatts  of  electric  output  to  any  utility 
power  distribution  system  for  sale.  Any  steam 
supplied  to  a  steam  distribution  system  for  the 
purpose  of  providing  steam  to  a  steam-electric 
generator  that  would  produce  electric  energy  for 
sale  is  also  considered  in  determining  the  electric 
enefgy  output  capacity  of  the  affected  facility. 

•326  lAC  10-1-2(13)  defines  "industrial, 
commercial,  institutional  steam  generating  unit"  as 


a  device  that  combusts  one  or  more  of  a 
combination  of  coal,  oil,  and  gas  and  produces 
steam  or  hot  water  primarily  to  supply  power,  heat, 
or  hot  water  to  any  industrial,  commercial,  or 
institutional  operation,  including  boilers  used  by 
electric  utilities  that  are  not  utility  boilers. 

'  30  day  rolling  average  is  defined  under  326  lAC 
10-2(29)  as  an  emission  rate  calculated  each 
operating  day  by  averaging  all  the  preceding  30 
successive  operating  days  average  emission  rates. 
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ICI  Steam  Generating  Units  With  a  Heat  Input  Capacity  Greater  Than  or  Equal  to  100  Million  Btu  per  Hour 

(Section  4(b)(3)) 


Boiler  type 


Fuel  type 


Emission 

limitation  lt>s 

NOx  per 

million  Btu 

input 


Wall-fired  dry  bottom 
Tangentially  fired  ..... 

Spreader  stoker 

Overleed  stoker 

Oil  fired  

Oil  fired  

Gas  fired 


Pulverized  coal 
Pulverized  coal 
Pulverized  coal 
Pulverized  coal 

Distillate  oil 

Residual  oil  

Gas  


0.5 
0.4 
0.5 
0.4 
02 
0.3 
0.2 


Limits  shall  be  complied  with  on  a  3 
hour  average  basis  or,  if  the  source  has 
a  Continuous  Emissions  Monitor  (CEM), 
on  a  30  day  rolling  average  basis. 

For  those  electric  utility  or  ICI  boilers 
that  simultaneously  combust  a  mixture 
of  coal,  oil,  or  gas,  the  applicable 
emission  limit  shall  be  determined  by 
the  following  equation: 
E  =  [(A)(E1)  +  (B)(E2)  +  (C)(E3)]/(A  +  B 

+  C) 
E  =  The  NOx  limit  expressed  as  lbs  NOx 

eer  million  Btu. 
eat  input  in  million  Btu  from 
combustion  of  coal. 
B  =  Heat  input  in  million  Btu  from 

combustion  of  oil. 
C  =  Heat  input  in  million  Btu  from 

combustion  of  gas. 
El  =  Applicable  emission  limit  under 
this  rule  for  combustion  of  coal  in 
pounds  NOx  per  million  Btu. 
E2  =  Applicable  emission  limit  under 
this  rule  for  combustion  of  oil  in 
pounds  NOx  per  million  Btu. 
E3  =  Applicable  emission  limit  under 
this  rule  for  combustion  of  gas  in 
pounds  NOx  per  million  Btu. 
All  other  facilities  which  have  the 
potential  to  emit  at  least  40  tons  per 
year  of  NOx  shall  reduce  actual  NOx 
emissions  by  at  least  40%  (section 
4(b)(5)).  The  40%  limit  shall  be 
complied  with  on  a  three  hour  basis  in 
accordance  with  section  5,  or,  if  a  CEM 
is  installed,  limits  shall  be  complied 
with  on  a  30  day  rolling  average  basis. 

Alternative  RACT  Requirements 
(Section  4(c)(1)) 

Under  the  rule,  affected  sources  may 
petition  for  alternative  control 
requirements  based  upon  a 
demonstration  that  compliance  with  the 
rule's  requirements  are  technically  or 
economically  infeasible.  Alternative 
RACT  petitions  are  subject  to  IDEM  and 
EPA  approval  and  must  have  been 
submitted  to  IDEM  by  December  1 , 
1996.  It  should  be  noted  that  alternative 
RACT  requirements  will  only  become 
effective  upon  EPA  approving  the 


requirements  as  a  site-specific  SIP 
revision. 

Fuel  Switching  (Section  4(c)(2)) 

Electric  utility  and  ICI  boilers  may 
comply  with  the  rule  by  switching  to  a 
lower  NOx-emitting  fuel  between  May  1 
and  September  30.  Coal-fired  boilers  can 
switch  to  oil,  gas,  or  a  combination  of 
oil  and  gas.  Oil-fired  boilers  can  switch 
to  a  lower  NOx-emitting  oil,  gas,  or  a 
combination  of  lower  NOx-emitting  oil 
and  gas. 

The  facility  complying  by  means  of 
fuel  switching  shall  meet  b>oth  an 
annual  limit  and  a  limit  to  be  met 
during  the  fuel-switching  period.  The 
fuel-switching  period  limit  is  the 
boiler's  applicable  emission  limit  under 
section  4(b)(2)  or  4(b)(3).*  The  annual 
limit  is  met  by  demonstrating  that  the 
boiler's  actual  annual  fuel  Btu  weighted 
average  emissions  rate  shall  not  exceed 
the  boiler's  applicable  emission  limit. 

Owners  or  operators  complying 
through  fuel  switching  shall  submit  to 
IDEM  a  fuel  switching  plan  that 
specifies  the  following  information: 
boiler  type,  applicable  rule  limit, 
emission  rate  of  and  amount  of  heat 
derived  from  each  fuel  used,  period  of 
time  during  the  year  in  which  each  fuel 
shall  be  used,  and  monitoring  and 
recordkeeping  procedures  to  be  used. 
Compliance  with  the  aimual  limit  shall 
be  demonstrated  using  the  following 
equation. 
EL  =  [(E1)(H1)  +  (E2)(H2)  +  ...l/(Hl  +  H2 

+  ...) 
EL  =  Applicable  emission  limit, 

expressed  in  pounds  NOx  per 

million  Btu. 
El,  E2,...  =  Emission  rate  of  alternative 

fuels  1,  2,  etc.,  expressed  in  pounds 

NOx  per  million  Btu. 


"The  applicable  emission  limit  is  based  on  the 
boiler's  combustion  type  and  fuel  use  during  the 
"baseline  year."  Baseline  year  is  defined  under 
section  2(4)  of  the  rule  as  the  most  recent  year  prior 
to  the  rule's  effective  date.  June  12.  1996,  for  which 
available  data  is  complete,  accurate,  and 
representative  of  normal  operations. 


Hi,  H2,...  =  Amount  of  heat  derived 
frt)m  alternative  fuels  1,  2.  etc., 
expressed  in  million  Btu  per  year. 

Emission  Averaging  (Section  4(c)(3)) 

Another  compliance  option  under 
section  4  is  through  emission  averaging 
between  facilities  controlled  by  the 
same  owner  and  having  the  same 
designated  representative.  The  facilities 
engaging  in  this  compliance  option 
must  demonstrate  an  equivalent  or 
greater  NOx  reduction  than  would  be 
achieved  if  each  facility  complied  with 
the  applicable  emission  limit.  This 
demonstration  is  to  be  submitted  to 
IDEM  in  an  emission  averaging  plan, 
using  emission  averaging  equations  and 
provisions  under  Title  IV  federal  acid 
rain  rules  (40  CFR  76.11)  as  a  guideline. 
Participating  facilities  shall  use  the 
same  compliance  averaging  time  as 
would  be  used  to  comply  with  the  rule's 
specific  emission  limits.  Boilers  which 
simultaneously  combust  a  mixture  of 
coal,  oil,  or  gas  caimot  use  emissions 
averaging  as  a  means  of  compliance. 
The  emission  averaging  plan  must  be 
approved. 

Section  4(d)  provides  that  verification 
of  the  emission  rates  used  for 
compliance  with  either  the  fuel 
switching  or  emissions  averaging 
provisions  may  be  required  using  the 
rule's  compliance  demonstration  and 
testing  procedures. 

Compliance  Demonstration 

Under  section  6,  CEMs  are  required  to 
be  installed  at  electric  utility  boilers,  ICI 
boilers  (as  described  in  326  lAC  3),  and 
Portland  cement  kilns  regulated  under    - 
the  rule.  All  other  affected  facilities  are 
required  to  install  CEMs  unless  the 
source  demonstrates  that  CEMs  are 
technically  infeasible  for  one  or  more 
facilities,  considering  the  physical 
configuration  and  mode  of  operation  of 
the  facility,  the  magnitude  of  and 
variability  in  NOx  emissions,  and  the 
type  of  control  measures  employed  to 
achieve  compliance. 
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These  CEMs  are  required  under 
section  6  to  meet  certincation,  operating 
and  maintenance  procedures,  and  data 
recording  and  reporting  procedures 
contained  in  326  lAC  3,  Indiana's  air 
monitoring  rule,  and  40  CFR  part  75, 
EPA's  CEM  rules,  except  that  the  excess 
emissions  which  must  be  reported  are 
those  emissions  that  exceed  the 
applicable  emission  limits  of  this  rule. 

Section  5  provides  the  requirements 
for  initial  and  subsequent  compliance 
tests.  Initial  compliance  shall  be 
demonstrated  either  by  using  an  EPA  or 
IDEM  certified  CEM,  or  the  test  methods 
and  procedures  contained  in  40  CFR 
part  60  and  326  lAC  3.  After  initial 
compliance  is  demonstrated,  those 
sources  which  have  installed  CEMs 
shall  thereafter  demonstrate  continuous 
compliance  using  the  CEMs.  In 
addition,  sources  with  CEMs  shall,  upon 
the  request  of  IDEM  or  EPA,  conduct 
compliance  tests  using  test  methods  and 
procedures  in  326  LAC  3  and  40  CFR 
part  60.  Affected  sources  which  have 
not  installed  CEMs  shall  conduct 
compliance  testing  using  test  methods 
and  procedures  in  326  lAC  3  and  40 
CFR  part  60,  upon  request  of  IDEM  or 
EPA. 

Recordkeeping  and  Reporting 

Under  section  7  of  the  rule,  affected 
sources  must  submit  to  IDEM 
certification  of  compliance  from  the 
owner  or  operator,  emission  compliance 
test  reports,  and  CEM  system 
performance  evaluation  reports.  In 
addition,  a  source  subject  to  the  rule 
must  notify  IDEM  at  least  30  days  prior 
to  the  addition  or  modification  of  a 
facility  that  may  result  in  a  potential 
increase  in  NOx  emissions.  Any  records 
required  under  this  rule  must  be 
maintained  for  three  years,  and  shall  be 
submitted  to  IDEM  or  EPA  within  thirty 
days  of  a  written  request. 

IV.  EPA  Analysis  of  Submittal 

EPA  reviewed  the  August  26, 1996, 
NOx  RACT  SIP  revision  submittal  for 
consistency  with  the  Act,  EPA 
regulations,  and  EPA  policy.  EPA  finds 
that  the  rule  adequately  requires  NOx 
RACT  for  electric  utility  boilers,  ICI 
boilers,  and  portland  cement  plants. 
Under  EPA  policy.  NOx  RACT 
submittals  can  be  approved  where  all 
known  major  NOx  sources  are  covered 
under  either  source-specific  or  source- 
category-specific  rules,  and  the  State 
submits  a  negative  declaration  that  to  its 
best  knowledge,  there  are  no  remaining 
unregulated  sources  (see  the  November 
7,  1996,  EPA  memorandum,  "Approval 
Options  for  Generic  RACT  Rules 
Submitted  to  Meet  the  non-CTG  VOC 
RACT  Requirement  and  Certain  NOx 


RACT  Requirements").  Since  there  are 
only  two  known  major  sources  of  NOx 
in  Clark  and  Floyd  Counties,  an  electric 
utility  plant  and  a  portland  cement 
plant,  Indiana's  rule  contains  sufficient 
RACT  requirements.  In  addition,  an 
April  30,  1997,  negative  declaration  has 
been  submitted  by  Indiana  certifying 
that,  to  the  best  of  the  State's 
knowledge,  there  are  no  remaining 
major  sources  of  NOx  existing  in  Clark 
and  Floyd  Counties  which  need  RACT 
rules.  The  EPA,  therefore,  finds  the 
submittal  satisfies  the  NOx  RACT 
requirements  of  section  182(f)  of  the  Act 
for  Clark  and  Floyd  Counties.  EPA  is 
also  approving  the  April  30,  1997, 
negative  declaration  as  a  revision  to  the 
SIP.  A  more  detailed  discussion  of 
EPA's  review  and  analysis  of  the 
submittal  is  contained  in  EPA's 
Technical  Support  Document  (TSD)  for 
this  rulemaking,  available  from  the  EPA 
Region  5  office. 

V.  Final  Action 

The  EPA  is  approving  Indiana's  NOx 
RACT  rule  for  Clark  and  Floyd 
Counties,  326  lAC  10-1,  as  submitted  on 
August  26.  1996,  as  a  revision  to  the 
ozone  SIP.  EPA  is  also  approving  the 
April  30,  1997,  negative  declaration. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  August  4, 
1997  unless,  by  July  3. 1997.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  conunenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  August  4,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
§  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 
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D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  4,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  7,  1997. 
Valdas  V.  Adamkus, 

Regional  A  dministrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(120)  to  read  as 
follows: 

§  52.770    Identification  of  Plan. 

***** 

(c)*   *   * 

(120)  On  August  26,  1996,  Indiana 
submitted  a  rule  requiring  an  oxides  of 
nitrogen  (NOx)  reasonably  available 
control  technology  (RACT)  rule  for  the 
Clark  and  Floyd  Counties  moderate 
ozone  nonattainment  area  as  a  revision 
to  the  State  Implementation  Plan. 


(i)  Incorporation  by  reference.  326 
Indiana  Administrative  Code  10: 
Nitrogen  Oxides  Rules.  Rule  1:  Nitrogen 
Oxides  Control  in  Clark  and  Floyd 
Counties.  Section  1:  Applicability, 
Section  2:  E)efinitions,  Section  3: 
Requirements,  Section  4:  Emission 
limits.  Section  5:  Compliance 
procedures.  Section  6:  Emissions 
monitoring,  and  Section  7:  Certification, 
record  keeping,  and  reports.  Adopted  by 
the  Indiana  Air  Pollution  Control  Board 
February  7,  1996.  Filed  with  the 
Secretary  of  State  May  13,  1996. 
Published  at  Indiana  Register,  Volume 
19.  Number  10,  July  1,  1996.  Effective 
June  12,  1996. 

3.  Section  52.777  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  52.777    Control  strategy:  Photochemical 
oxidants  (t)ydrocart>on). 

*   •   * 

(p)  On  August  26.  1996.  Indiana 
submitted  a  rule  for  the  purpose  of 
meeting  oxides  of  nitrogen  (NOx) 
reasonably  available  control  technology 
(RACT)  requirements  under  section 
182(f)  of  the  Clean  Air  Act  (Act)  for  the 
Clark  and  Floyd  Counties  moderate 
ozone  nonattainment  area.  The  rule's 
NOx  control  requirements  meets  RACT 
for  major  sources  of  portland  cement 
kilns,  electric  utility  boilers,  and 
industrial,  commercial,  or  insdtutional 
boilers.  In  addition,  on  April  30, 1997. 
Indiana  certified  to  the  satisfaction  of 
the  United  States  Environmental 
Protection  Agency  that,  to  the  best  of  the 
State's  knowledge,  there  are  no 
remaining  major  sources  of  NOx  in 
Clark  and  Floyd  Counties  which  need 
RACT  rules.  Indiana,  therefore,  has 
satisfied  the  NOx  RACT  requirements 
under  section  182(f)  of  the  Act  for  the 
Clark  and  Floyd  Counties  ozone 
nonattaiiunent  area. 

[FR  Doc.  97-14437  Filed  6-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-5833-6) 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Final 
Standards  for  Hazardous  Air  Pollutant 
Emissions  From  Wood  Furniture 
Manufacturing  Operations;  Correction 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  in  the 


National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Final 
Standards  for  Hazardous  Air  Pollutant 
Emissions  from  Wood  Furniture 
Manufacturing  Operations  which  was 
promulgated  in  the  Federal  Register  on 
December  7,  1995  (60  FR  62930). 
EFFECTIVE  DATE:  June  3,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
information  concerning  today's  notice, 
contact  Mr.  Paul  Almodovar,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  NC 
27711;  telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Mr.  Robert  Marshall. 
Manufacturing  Branch,  Office  of 
Compliance.  (2223A).  U.S.  EPA.  401  M 
Street.  SW.  Washington,  DC  20460; 
telephone  (202)  564-7021. 

SUPPLEMENTARY  INFOIMATION: 

Regulated  Entities.  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  facilities  that  are  engaged, 
either  in  part  or  in  whole,  in  wood 
fumitiu^  manufacturing  operations  and 
that  are  major  sources  as  defined  in  40 
CFR  Part  63,  subpart  A,  section  63.2. 
Regulated  categories  include: 


Category 

Fxamples  of  regulated  entities 

Industry 

Facilities  wtiich  are  major 
sources  of  hazardous  air 
pollutants  and  manufacture 
wood  furniture  or  wood  fur- 
niture components. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  the 
EPA  is  now  aware  potentially  could  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  (company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  section 
63.800  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Wood  Furniture 
Manufacturing  Operations  that  was 
promulgated  in  the  Federal  Register  on 
December  7,  1995  (60  FR  62930)  and 
codified  at  40  CFR  Part  63,  subpart  JJ. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background. 

n.  Summary  of  and  Rationale  for  Rule 
Corrections. 
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A.  Applicability. 

B.  Definition^ 

C.  Tables. 

ni.  Administrative  Requirements. 

A.  Docket. 

B.  Paperwork  Reduction  Act. 

C.  Executive  Order  12866. 

D.  Regulatory  Flexibility  Act 

E.  Regulatory  Review. 

F.  Unfunded  Mandates  Act. 

C.  Submission  to  Congress  and  the  General 
Accounting  Office. 

I.  Background 

On  December  7,  1995  (60  FR  62930). 
the  EPA  promulgated  the  NESHAP  for 
Wood  Furniture  Manufacturing 
Operations.  These  standards  were 
codified  as  subpart  JJ  in  40  CFR  Part  63. 
This  action  contains  corrections  to  the 
final  standards.  These  corrections 
clarify  the  applicability  of  the  final  rule 
and  several  definitions,  and  correct 
cross-references  and  table  entries. 

By  issuing  these  corrections  directly 
as  a  final  rule,  the  EPA  is  foregoing  the 
issuance  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)  and  the 
opportunity  for  public  comment.  Such  a 
ciulailed  procedure  is  permitted  by 
section  553(b)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  §  553(b).  and 
section  307(d)  of  the  Clean  Air  Act 
(CAA),  42  U.S.C.  §  7607(d).  when 
issuance  of  a  proposal  and  public 
comments  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
these  are  non-controversial  changes  that 
clarify  and  correct  the  final  rule.  The 
EPA  finds  that  this  constitutes  good 
cause  under  5  U.S.C.  §  553(b)  for  a 
determination  that  the  issuance  of  an 
NPRM  is  unnecessary.  Moreover,  since 
today's  action  does  not  create  any  new 
regulatory  requirements,  the  EPA  finds 
that  good  cause  exists  to  provide  for  an 
immediate  effective  date. 

n.  Summary  of  and  Rationale  for  Rule 
Corrections 

A.  Applicability 

Paragraph  (a)  of  section  63.800  of  40 
CFR  Part  63.  subpart  JJ  is  revised  by 
replacing  the  word  "criteria"  with 
"definition."  and  the  phrase  "incidental 
furniture  manufacturer"  with 
"incidental  wood  furniture 
manufacturer."  These  changes  are  being 
made  to  correct  editorial  errors  in  order 
to  clarify  the  applicability  of  the  final 
rule. 

Paragraph  (b)  of  section  63.800  of  40 
CFR  Part  63.  subpart  II  is  revised  by 
replacing  the  phrase  "finishing 
materials,  adhesives.  cleaning  solvents 
and  washoff  solvents"  with  "finishing 
materials,  adhesives.  cleaning  solvents 
and  washoff  solvents  used  for  wood 


furniture  and  wood  furniture 
component  manufacturing  operations." 
This  change  is  being  made  in  response 
to  comments  from  small  metal  furniture 
manufacturers  who  use  many  of  these 
same  materials  to  manufacture  both 
metal  and  wood  furniture.  The  change 
clarifies  the  EPA's  intent  that  this 
provision  be  used  for  determining  what 
percentage  of  a  facility's  hazardous  air 
pollutant  (HAP)  emissions  are  generated 
by  these  listed  materials  used  in  making 
wood  furniture  and  wood  furniture 
components.  Facilities  qualify  for  an 
exemption  from  the  requirements  of  the 
wood  furniture  NESHAP  if  their  usage 
of  these  materials  for  wood  furniture  or 
wood  furniture  components 
manufacturing  operations  is  below  the 
cutoff  levels  and  at  least  90  percent  of 
their  annual  HAP  emissions  are  from 
materials  used  in  wood  furniture  or 
wood  furniture  components 
manufacturing. 

Paragraph  (b)(3)  of  40  CFR  Part  63, 
subpart  JJ,  section  63.800  is  revised  to 
replace  the  phrase  "uses  materials 
containing  no  more  than"  with  "emits 
no  more  than."  The  criterion  in  this 
paragraph  for  area  source  designation 
under  this  subpart  is  the  amount  of  HAP 
emitted  annually,  not  the  amount  used 
annually. 

B.  Definitions 

The  EPA  has  determined  that  several 
definitions  should  be  revised  either  to 
correct  errors  that  were  in  section 
63.801,  or  to  reflect  additional 
information  submitted  to  the  EPA  after 
promulgation  of  the  final  rule,  or  to 
further  clarify  issues  that  have  been 
raised  since  promulgation  of  the  final 
rule. 

The  EPA  has  revised  the  definition  of 
"certified  product  data  sheet  fCPDS)"  by 
adding  the  concentration  levels  at 
which  volatile  hazardous  air  pollutants 
(VHAP)  compounds  must  be  reported. 
This  change  is  in  response  to  concerns 
raised  by  industry  suppliers.  This 
revision  will  allow  suppliers  furnishing 
CPDS  to  the  industry  to  easily  identify 
which  VHAP  compounds  must  be 
reported  on  the  CPDS. 

The  EPA  has  revised  the  definition  of 
"coating"  by  adding  a  sentence  that 
states.  "Aerosol  spray  paints  used  for 
touchup  and  repair  are  not  considered 
coatings  under  this  subpart."  This 
change  clarifies  the  EPA's  intent  not  to 
regulate  these  types  of  coatings  at  this 
time  due  to  their  low  usage  for  touch  up 
and  repairs  in  wood  furniture 
manufacturing  operations.  In  addition, 
there  is  concern  from  industry 
representatives  that  it  would  be  difficult 
to  purchase  or  reformulate  aerosol  spray 


paints  that  meet  the  limits  specified  in 
the  standards. 

The  reference  to  Table  b  in  the 
definition  of  "VHAP  of  potential 
concern"  under  section  63.801  of  this 
subpart  has  been  corrected.  The 
definition  references  "Table  b  of  this 
subpart."  but  should  reference  "Table  6 
of  this  subpart." 

C.  Tables 

Two  entries  in  Table  3  "Summary  of 
Emission  Limits"  have  been  revised. 
Under  the  Finishing  Operations  listing, 
the  term  VHAP  has  replaced  the  term 
HAP  both  in  item  (b)  and  also  in 
footnote  b  to  Table  3.  This  change  was 
made  because  the  percent  component  of 
VHAP  is  the  component  of  interest  for 
this  NESHAP. 

III.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to,  or  otherwise  considered 
by,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  to  readily 
identify  and  locate  documents  to  enable 
them  to  participate  effectively  in  the 
rulemaking  process.  The  contents  of  the 
docket  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  CAA,  42  U.S.C.  §  7607(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  contained  in 
this  correction  to  the  final  rule. 
Therefore,  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  is  not 
required. 

C.  Executive  Order  12866 

Under  Executive  Order  12866.  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis.  The 
Executive  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
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planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  tegal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order,  because  it  only 
provides  technical  corrections  to  the 
existing  NESHAP. 

D.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
correction  notice  makes  clarifying 
amendments  to  the  Wood  Furniture 
Manufiacturing  Operations  NESHAP, 
including  applicability,  definitions,  and 
summary  table  corrections.  These 
amendments  will  not  place  any 
additional  requirements  on  any  entity 
affected  by  this  rule,  including  small 
entities.  Therefore,  these  amendments 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required  and  has  not 
been  prepared . 

E.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  CAA,  this  regulation 
will  be  reviewed  within  8  years  of  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  recordkeeping  and  reporting 
requirements. 

F.  Unfunded  Mandates  Act 

The  economic  impact  analysis 
performed  for  the  original  rule  showed 
that  the  economic  impacts  from 
implementation  of  the  promulgated 
standards  would  not  be  "significant"  as 
defined  in  Executive  Order  12866.  No 
changes  are  being  made  in  these 
amendments  that  would  increase  the 
economic  impacts.  The  EPA  prepared 
the  following  statement  of  the  impact  of 
the  original  rule  in  response  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act. 


There  are  no  Federal  funds  available 
to  assist  State,  local,  and  Tribal 
governments  in  meeting  these  costs. 
There  are  important  benefits  from 
volatile  organic  compounds  and  HAP 
emission  reductions  because  these 
compounds  have  significant,  adverse 
impacts  on  human  health  and  welfare, 
and  on  the  environment.  The  rule  does 
not  have  any  disproportionate  budgetary 
effects  on  any  particular  region  of  the 
nation.  State,  local,  or  Tribal 
government,  or  urban,  rural,  or  other 
type  of  community.  On  the  contrary,  the 
rule  will  result  in  only  a  minimal 
increase  in  the  average  product  rates 
(less  than  1  percent).  Moreover,  the  rule 
will  not  have  a  material  effect  on  the 
national  economy. 

Throughout  the  regulatory  negotiation 
process  prior  to  issuing  the  final  rule  on 
December  7,  1995,  the  EPA  provided 
numerous  opportunities  for 
consultations  with  interested  parties 
(e.g.,  public  comment  period; 
opportunity  for  a  public  hearing  (none 
was  requested);  meetings  with  industry, 
trade  associations.  State  and  local  air 
pollution  control  agency 
representatives,  environmental  groups. 
State,  local,  and  Tribal  govenmients, 
and  concerned  citizens).  Although  small 
governments  are  not  significantly  or 
uniquely  affected  by  this  rule,  these 
procedures,  as  well  as  additional  public 
conferences  and  meetings,  gave  small 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 
information,  education,  and  advice  on 
compliance. 

Prior  to  the  promulgation  of  the  rule 
in  1995,  the  EPA  considered  several 
regulatory  options.  The  final  rule 
represents  the  least  costly  and  least 
burdensome  alternatives  currently 
available  for  achieving  the  objectives  of 
section  112  of  the  CAA.  All  of  the 
regulatory  options  selected  are  based  on 
pollution  prevention  measures.  Finally, 
after  careful  consideration  of  the  costs, 
the  environmental  impacts,  and  the 
comments,  the  EPA  decided  that  the 
MACT  floor  was  the  appropriate  level  of 
control  for  this  regulation. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  §  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  §  804(2). 


List  of  Sub)ects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Wood 
furniture  manufacturing. 

Dated:  May  19,  1997. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble.  Title  40.  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  JJ — National  Emission 
Standards  for  Wood  Furniture 
Manufacturing  Operations 

2.  Section  63.800  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraphs  (b)  introductory 
text  and  (b)(3)  to  read  as  follows: 

§63.800    Applicability. 

(a)  The  affected  source  to  which  this 
subpart  applies  is  each  facility  that  is 
engaged,  either  in  part  or  in  whole,  in 
the  manufacture  of  wood  furniture  or 
wood  furniture  components  and  that  is 
located  at  a  plant  site  that  is  a  major 
source  as  defined  in  40  CFR  part  63, 
subpart  A,  §  63.2.  The  owner  or  operator 
of  a  source  that  meets  the  definition  for 
an  incidental  wood  furniture 
manufacturer  shall  maintain  purchase 
or  usage  records  demonstrating  that  the 
source  meets  the  definition  in  §  63.801 
of  this  subpart,  but  the  source  shall  not 
be  subject  to  any  other  provisions  of  this 
subpart. 

(b)  A  source  that  complies  with  the 
limits  and  criteria  specified  in 
paragraphs  (b)(1),  (b)(2),  or  (b)(3)  of  this 
section  is  an  area  Source  for  the 
purposes  of  this  subpart  and  is  not 
subject  to  any  other  provision  of  this 
rule,  provided  that:  In  the  case  of 
paragraphs  (b)(1)  and  (b)(2),  finishing 
materials,  adhesives,  cleaning  solvents 
and  washoff  solvents  used  for  wood 
furniture  or  wood  furniture  component 
manufacturing  operations  account  for  at 
least  90  percent  of  annual  HAP 
emissions  at  the  plant  site,  and  if  the 
plant  site  has  HAP  emissions  that  do  not 
originate  ft-om  the  listed  materials,  the 
owner  or  operator  shall  keep  any 
records  necessary  to  demonstrate  that 
the  90  percent  criterion  is  being 

met.  •   •   • 
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(3)  The  source  emits  no  more  than  4.5 
Mg  (5  tons)  of  any  one  HAP  per  rolling 
12-month  period  and  no  more  than  11.4 
Mg  (12.5  tons)  of  any  combination  of 
HAP  per  rolling  12-month  period,  and  at 
least  90  percent  of  the  plantwide 
emissions  per  rolling  12-month  period 
are  associated  with  the  manufacture  of 
wood  furniture  or  wood  furniture 
components. 

*  *       .  *        *        * 

3.  Section  63.801  is  amended  by 
revising  the  definitions  for  "certified 
product  data  sheet,"  "coating."  and 
"VHAP  of  potential  concern"  to  read  as 
follows: 

§63.801    Definitions. 

*  •         •         •         * 

Certified  product  data  sheet(CPDS) 
means  documentation  furnished  by 
coating  or  adhesive  suppliers  or  an 
outside  laboratory  that  provides: 

(1)  The  VHAP  content  of  a  finishing 
material,  contact  adhesive,  or  solvent, 
by  percent  weight,  measured  using  the 
EPA  Method  311  (as  promulgated  in  this 
subpart),  or  an  equivalent  or  alternative 
method  (or  formulation  data  if  the 
coating  meets  the  criteria  specified  in 

§  63.805(a)); 

(2)  The  solids  content  of  a  finishing 
material  or  contact  adhesive  by  percent 
weight,  determined  using  data  from  the 
EPA  Method  24,  or  an  alternative  or 
equivalent  method  (or  formulation  data 
if  the  coating  meets  the  criteria  specified 
in  §63.805  (a));  and 

(3)  The  density,  measured  by  EPA 
Method  24  or  an  alternative  or 
equivalent  method.  Therefore,  the 
reportable  VHAP  content  shall  represent 
the  maximum  aggregate  emissions     > 
potential  of  the  finishing  material, 
adhesive,  or  solvent  in  concentrations 
greater  than  or  equal  to  1.0  percent  by 
weight  or  0.1  percent  for  VHAP  that  are 
carcinogens,  as  defined  by  the 
Occupational  Safety  and  Health 
Administration  Hazard  Communication 
Standard  (29  CFR  part  1910),  as 
formulated.  Only  VHAP  present  in 
concentrations  greater  than  or  equal  to 
1.0  percent  by  weight,  or  0.1  percent  for 
VHAP  that  are  carcinogens,  must  be 
reported  on  the  CPDS.  The  purpose  of 
the  CPDS  is  to  assist  the  affected  source 
in  demonstrating  compliance  with  the 
emission  limitations  presented  in 
§63.802.*  •  • 

*  *         •         •         • 

Coating  means  a  protective, 
decorative,  or  functional  film  applied  in 
a  thin  layer  to  a  surface.  Such  materials 
include,  but  are  not  limited  to,  paints, 
topcoats,  varnishes,  sealers,  stains, 
washcoats,  basecoats,  enamels,  inks, 
and  temporary  protective  coatings. 


Aerosol  spray  paints  used  for  touch-up 
and  repair  are  not  considered  coatings 
under  this  subpart. 

***** 

VHAP  of  potential  concern  means  any 
VHAP  from  the  nonthreshold.  high 
concern,  or  unrankable  list  in  Table  6  of 
this  subpart. 

***** 

4.  Table  3  to  subpart  JJ  is  amended  by 
revising  the  last  line  under  item  (b)  and 
footnote  b  as  follows: 

Table  3 — Summary  of  Emission  Limits 


-thinners  (maximum  percent  VHAP 
allowable):  or  *   *   * 


>>  Washcoats,  basecoats,  and  enamels  must 
comply  with  the  limits  presented  in  this  table 
if  they  are  purchased  premade,  that  is.  if  they 
are  not  formulated  on  site  by  thinning  other 
finishing  materials.  If  they  are  formulated 
onsite.  they  must  be  formulated  using 
compliant  finishing  materials,  i.e..  those  that 
meet  the  limits  specified  in  this  table,  and 
thinners  containing  no  more  than  3.0  percent 
VHAP  by  weight. 
***** 
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ENVIRONMENTAL  PAOTECTION 
AGENCY  I 

40  CFR  Part  80  | 

tFRL-5834-4] 

Regulations  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
Reformulated  Gasoline  Program  to  the 
Phoenix,  Arizona  Moderate  Ozone 
Nonattainment  Area 

AGENCY:  Enviroiunental  Protection 
Agency  ("EPA"). 
action:  Final  rule. 

SUMMARY:  Under  secUon  211(k;)(6)  of  the 
Clean  Air  Act,  as  amended  ("Act"  or 
"CAA"),  the  Administrator  of  EPA  must 
require  the  sale  of  reformulated  gasoline 
("RFC")  in  an  ozone  nonattainment  area 
classified  as  Marginal,  Moderate, 
Serious,  or  Severe  upon  the  application 
of  the  governor  of  the  state  in  which  the 
nonattainment  area  is  located.  As 
requested  by  the  Governor  of  Arizona, 
today's  action  extends  the  requirement 
to  sell  RFC  to  the  Phoenix,  Arizona 
moderate  ozone  nonattainment  area, 
effective  July  3,  1997  for  all  persons 
other  than  retailers  and  wholesale 
purchaser-consumers  (i.e.,  refiners, 
importers,  and  distributors),  and  August 
4,  1997  for  retailers  and  wholesale 
purchaser-consumers.  As  of  the 


implementation  date  for  retailers  and 
wholesale  purchaser-consiuners,  the 
Phoenix  ozone  nonattainment  area  will 
be  a  covered  area  for  all  purposes  in  the 
federal  RFC  program.  The  federal  Phase 
I  RFG  program  provides  reductions  in 
ozone-forming  volatile  organic 
compounds  ("VOC")  emissions  and  air 
toxics,  and  prohibits  increase  in  oxides 
of  nitrogen  ("NOx")  emissions. 
Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation.  Exposure  to  ground-level 
ozone  (or  smog)  can  cause  respiratory 
problems,  chest  pain,  and  coughing  and 
may  worsen  bronchitis,  emphysema, 
and  asthma. 

DATES:  This  final  rule  is  effective  July  3, 
1997. 

ADDRESSES:  Materials  relevant  to  the 
final  rule  have  been  placed  in  Docket 
A-97-02.  The  docket  is  located  at  the 
Air  Docket  Section,  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  in  room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  on 
business  days  from  8:00  a.m.  to  5:30 
p.m.  A  reasonable  fee  may  be  charged 
for  copying  docket  material.  An 
identical  docket  is  also  located  in  EPA's 
Region  IX  office  in  Docket  A-AZ-97. 
The  docket  is  located  at  75  Hawthorne 
Street,  AIR-2,  17th  Floor,  San 
Francisco,  California  94105.  Documents 
may  be  inspected  from  9:00  a.m.  to  noon 
and  from  1:00 — 4:00  p.m.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Raburn  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460,  (202)  233-9856. 

SUPPLEMENTARY  INFORMATION: 

Availability  on  the  TTNBBS 

The  preamble,  regulatory  language 
and  regulatory  support  document  are 
also  available  electronically  from  the 
EPA  Internet  Web  site  and  via  dial-up 
modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
Internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  information.  The  official 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Internet  sites  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
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secondary  Web  site  listed  below  and  on 
the  TTN  BBS. 

Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/EPA- 

AIR/ 
(either  select  desired  date  or  use  Search 

feature) 
http://www.epa.gov/OMSWWW/ 
(look  in  What's  New  or  under  the 

specific  rulemaking  topic) 

TTN  BBS:  919-541-5742 

(1200-14400  bps,  no  parity,  8  data  bits, 

1  stop  bit) 
Voice  Help  line:  919-541-5384 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  Gateway  to  TTN  Technical  Areas 

(Bulletin  Boards) 
<M>  QMS — Mobile  Sources  Information 
(Alerts  display  a  chronological  list  of 

recant  documents)  <K>  Rulemaking  & 

Reporting 

At  this  point,  choose  the  topic  (e.g., 
Fuels)  and  subtopic  (e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  produce,  supply 
or  distribute  motor  gasoline.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated  entities 

Induatty  .... 

Petroleum  refiners,  motor  gaso- 
line distntHitors  and  retailers. 

regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  would  have  been  regulated  by 
this  action,  you  should  carefully 
examine  the  list  of  areas  covered  by  the 
reformulated  gasoline  program  in 
section  80.70  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

I.  Background 

A.  Clean  Air  Act  Opt-in  Provision 

B.  EPA  Procedures  and  Arizona  Opt-in 
Request 

n.  Action 

HI.  Response  to  Comments 

A.  EPA  Interpretation  of  section  211(k)(6) 
of  the  Clean  Air  Act 

B.  Phoenix  Circumstances 

1.  Need  for  Air  Quality  Benefits  of  Federal 
RFC 

2.  Supply 

C.  Implementation  Issues 

1.  Enforcement  Relief  Provided  by  EPA 

2.  Other  Implementation  Issues 
rV.  Environmental  Impact 

V.  Statutory  Authority 

VI.  Regulatory  Flexibility 

VII.  Public  Participation 
Vm.  Executive  Order  12866 
DC.  Paperwork  Reduction  Act 

X.  Unfunded  Mandates 

XI.  judicial  Review 

Xn.  Submission  to  Congress 

Xin.  List  of  Subjects  in  40  CFR  Part  80 

I.  Background 

A.  Clean  Air  Act  Opt-in  Provision 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Act.  Subsection  (k)  requires  the  sale  of 
gasoline  that  EPA  has  certified  as 
reformulated  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1,  1995.  Section  211(k)(10)(D)  defines 
the  areas  required  to  be  covered  by  the 
reformulated  gasoline  ("RFG")  program 
as  the  nine  ozone  nonattainment  areas 
having  a  1980  population  in  excess  of 
250,000  and  having  the  highest  ozone 
design  values  during  the  period  1987 
through  1989.  '  Under  section 
211(k){10)(D),  any  area  reclassified  as  a 
severe  ozone  nonattainment  area  under 
section  181(b)  must  also  be  included  in 


the  RFG  program.  -  EPA  published  final 
regulations  for  the  RFG  program  on 
February  16, 1994.  See  59  FR  7716. 

Any  ozone  nonattairunent  area 
classified  as  Marginal,  Moderate, 
Serious,  or  Severe  may  be  included  in 
the  program  at  the  request  of  the 
Governor  of  the  state  in  which  the  area 
is  located.  Section  211(k)(6)(A)  provides 
that  upon  the  application  of  a  Governor, 
EPA  shall  apply  the  prohibition  against 
selling  conventional  gasoline  ("CG")  in 
any  area  requested  by  the  Governor 
which  has  been  classified  under  subpart 
2  of  Part  D  of  Title  I  of  the  Act  as  a 
Marginal,  Moderate,  Serious  or  Severe 
ozone  nonattainment  area.' 
Subparagraph  211(k)(6)(A)  further 
provides  that  EPA  is  to  apply  the 
prohibition  as  of  the  date  the 
Administrator  "deems  appropriate,  not 
later  than  January  1,  1995,  or  1  year  after 
such  application  is  received,  whichever 
is  later."  In  some  cases  the  effective  date 
for  a  potential  opt-in  area  may  be 
extended  beyond  the  one  year  required 
by  section  211(k)(6)(A).  Such  an 
extension,  as  provided  in  section 
211(k){6)(B),  would  be  based  on  a 
determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  RFG.  Finally,  section 
211{k)(6)(A)  requires  that  EPA  publish  a 
governor's  application  in  the  Federal 
Register. 

Although  section  211(k)(6)  provides 
EPA  discretion  to  establish  the  effective 
date  for  this  prohibition  to  apply  to  such 
areas,  EPA  does  not  have  discretion  to 
deny  a  Governor's  request.  Therefore, 
the  scope  of  EPA's  Notice  of  Proposed 
Rulemaking  ("NPRM")  was  limited  to 
proposing  an  effective  date  for 
Phoenix's  opt-in  to  the  RFG  program. 
EPA  solicited  comments  addressing  the 
proposed  implementation  date  and 
stated  in  the  NPRM  that  it  was  not 
soliciting  comments  that  supported  or 
opposed  Phoenix  participating  in  the 
RFG  program. 

B.  EPA  Procedures  and  Arizona  Opt-in 
Request 

The  Governor  of  Arizona  established 
in  May  1996  an  Air  Quality  Strategies 
Task  Force  ("Arizona  Task  Force")  to 
develop  a  report  describing  long-  and 
short-term  strategies  that  would 
contribute  to  attainment  of  the  federal 
national  ambient  air  quality  standards 
("NAAQS")  for  ozone,  carbon  monoxide 
and  particulates.  In  July  1996,  this  task 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


'  Applying  these  criteria,  EPA  has  determined  the 
nine  covered  areas  to  be  the  metropolitan  areas 
including  Los  Angeles,  Houston.  New  York  Qty. 
Baltimore.  Chicago.  San  Diego.  Philadelphi». 
Hartford  and  Milwaukee. 


•  Sacramento  was  reclassified  from  Serious  to 
Severe  effective  |une  1 .  1995  and  became  a 
mandatory  covered  RFC  area  effective  June  1. 1996. 

>  EPA  recently  published  a  proposed  rulemaking 
that  would  allow  areas  previously  classified  as 
Marginal  through  Sevefe.to  opt-in.  62  FR  15074 
(March  28.  1997). 
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force  recuiiinieiided  establishment  of  a 
Fuels  Subcommittee  to  evaluate 
potential  short-term  and  long-term  fuels 
options  for  the  Phoenix  ozone 
nonattainment  area.  The  Fuels 
Subcommittee  was  composed  of 
representatives  of  a  diverse  mixture  of 
interests  including  gasoline-related 
industries,  public  health  organizations, 
and  both  in-county  and  out-of-county 
interests.  Several  members  of  the 
refining  industry  supported  the  opt-in  to 
the  federal  RFG  program  for  Phoenix  for 
the  onset  of  the  1997  VOC  control 
season.  The  subcommittee  submitted  its 
final  report  to  the  Arizona  Task  Force 
on  November  26, 1996.-« 

By  letter  dated  January  17, 1997,  the 
Governor  of  the  State  of  Arizona  applied 
to  EPA  to  include  the  Phoenix  moderate 
ozone  nonattaiiunent  area  in  the  federal 
RFG  program.  The  Governor  requested 
an  ipiplementation  date  of  June  1,  1997. 
EPA  published  the  Governor's  letter  in 
the  Federal  Register,  as  required  by 
section  211(k)(6).  The  Direct  Final'rule 
published  by  EPA  on  February  18.  1997 
(62  FR  7164)  extended  the  RFG  program 
to  the  Phoenix  moderate  ozone 
nonattainment  area  by  setting  two 
implementation  dates.  EPA  set  an 
effective  date  of  June  1,  1997  for 
refiners,  importers,  and  distributors,  emd 
July  1,  1997  for  retailers  and  wholesale 
purchaser-consumers.  The  Agency 
published  a  Direct  Final  Rule  because  it 
viewed  setting  the  effective  date  for  the 
addition  of  the  Phoenix  ozone 
nonattainment  area  to  the  federal  RFG 
program  as  non-controversial  and 
anticipated  no  adverse  or  critical 
comments. 

Also  on  February  18,  1997  EPA 
published  an  NPRM  (62  FR  7197),  in 
which  EPA  proposed  to  apply  the 
prohibitions  of  subsection  211(k)(5)  to 
the  Phoenix,  Arizona  nonattainment 
area.  EPA  proposed  to  adopt  the  same 
two  implementation  dates  for  Phoenix 
specified  in  the  Direct  Final  Rule.  EPA 
published  an  NPRM  so  that,  in  the  event 
that  it  did  receive  an  adverse  comment 
.-in  response  to  the  Direct  Final  Rule,  the 
Agency  would  proceed  with  notice-and- 
comment  rulemaking.  EPA  is  today 
taking  final  action  on  that  NPRM. 

After  publication  of  the  Direct  Final 
Rule  and  the  NPRM,  EPA  received 
several  requests  for  a  hearing.  A  copy  of 
these  comments  can  be  found  in  Air 
Docket  A-97-02.  (See  ADDRESSES)  Since 
EPA  received  a  request  for  a  hearing,  the 
Direct  Final  Rule  adding  the  Phoenix 
ozone  nonattainment  area  to  the  RFG 
program  was  withdrawn  by  the 
Administrator  on  March  31,  1997.  See 
62  FR  16082  (April  4,  1997.)  EPA 


•5ee  Docket  A-97-02.  II-A-3. 


published  a  Notice  of  public  hearing  on 
March  12,  1997  (62  FR  11405)  and  held 
a  public  hearing  in  Phoenix,  Arizona  on 
March  18,  1997. 

n.  Action 

Pursuant  to  the  governor's  letter  and 
the  provisions  of  section  211(k)(6),  EPA 
is  today  adopting  regulations  that  apply 
the  prohibitions  of  subsection  211(k)(5) 
to  the  Phoenix,  Arizona  moderate  ozone 
nonattainment  area.  EPA  believes  the 
implementation  dates  adopted  today 
achieve  a  reasonable  balance  between 
requiring  the  earliest  possible  start  date 
to  achieve  air  quality  benefits  in 
Phoenix  and  providing  adequate  lead 
time  for  industry  to  prepare  for  program 
implementation.  These  dates  are 
consistent  with  the  state's  request  that 
EPA  require  that  the  RFG  program  begin 
in  the  Phoenix  area  as  early  as  possible 
in  the  high  ozone  season,  which  begins 
June  1.  These  dates  will  provide 
environmental  benefits  by  allowing 
Phoenix  to  achieve  VOC  reduction 
benefits  for  some  of  the  1997  VOC- 
controUed  season. 

EPA  has  concluded,  based  on  its 
analysis  of  available  information, 
including  public  comments  received 
and  discussed  below  (See  III.  Response 
to  Comments),  that  the  refining  and 
distribution  industry's  capacity  to 
supply  federal  RFG  to  Phoenix  this 
summer  exceeds  the  estimated  demand. 
EPA  has  also  concluded  that  the 
implementation  dates  adopted  today 
provide  adequate  lead  time  to  industry 
to  set  up  storage  and  sales  agreements 
to  ensure  supply  of  RFG  to  the  Phoenix 
ozone  nonattainment  area. 

The  Governor's  request  seeks  a  single 
implementation  date  of  June  1  for  the 
RFG  program  in  the  Phoenix  area. 
However,  pursuant  to  its  discretion  to 
set  an  effective  date  under  section 
211(k)(6),  EPA  is  establishing  two 
implementation  dates.  For  all  persons 
other  than  retailers  and  wholesale 
purchaser-consumers  {i.e.,  refiners, 
importers,  and  distributors), 
implementation  shall  take  effect  on  the 
effective  date  of  this  rule,  July  3,  1997. 
This  date  applies  to  the  refinery  level 
and  all  other  points  in  the  distribution 
system  other  than  the  retail  level.  For 
retailers  and  wholesale  purchaser- 
consumers,  implementation  shall  take 
effect  30  days  after  the  effective  date  of 
this  rule,  August  4,  1997.  As  of  the 
implementation  date  for  retailers  and 
wholesale  purchaser-consumers,  the 
Phoenix  ozone  nonattainment  area  will 
be  treated  as  a  covered  area  for  all 
purposes  of  the  federal  RFG  program. 


in.  Response  to  L^ommenis 

A.  EPA  Interpretation  of  Section 
21  l(k)(6)  of  the  Clean  Air  Act 

Several  parties  noted  that  EPA  would 
be  setting  a  precedent  for  future  opt-ins 
by  the  criteria  it  uses  to  determine  an 
appropriate  effective  date  for  the 
Phoenix  opt-in.  They  noted  that  the 
decision  would  have  a  national  impact 
and  asked  for  assurance  from  EPA  that 
it  would  apply  these  criteria  uniformly. 
One  commenter  stated  that  the 
compliance  date  set  for  the  first  opt-in 
requests  allowed  refiners  many  months 
to  set  up  the  systems  and  organizations 
necessary  to  comply  with  the  rules.  This 
timing  provided  industry  with  the 
certainty  it  needed  to  make  informed 
compliance  decisions  and  the  time  it 
needed  to  implement  the  required 
changes  either  in  the  production  of 
different  fuels  or  in  the  administrative 
requirements  for  compliance.  The 
commenter  said  that  EPA  had  never 
contemplated  such  a  rapid  opt-in 
process  as  the  one  proposed  for  Phoenix 
and  recommended  that  EPA  avoid 
setting  an  undesirable  precedent. 

The  Arizona  opt-in  request  is  the  first 
request  EPA  has  received  since  the 
federal  RFG  program  began  in  January 
1995.'  Previous  opt-in  requests  were 
sent  in  from  two  to  three  and  a  half 
years  before  January  1,  1995.  Section 
211(k)(6)(A)  authorizes  EPA  to  set  an 
effective  date  for  an  area's  opt-in  that  is 
no  later  than  one  year  from  the  date  of 
the  request,  or  January  1, 1995, 
whichever  is  later.  In  the  case  of  these 
early  opt-in  requests,  January  1, 1995, 
was  later  than  one  year  from  the  date  of 
the  requests.  Therefore,  EPA  set  an 
effective  date  of  January  1, 1995,  for 
those  areas  to  opt-in.  EPA  received  one 
opt-in  request  shortly  before  the  federal 
RFC  program  began.  For  that  request, 
EPA  set  an  effective  date  of  June  1, 
1995,  less  than  one  year  from  the 
Governor's  opt-in  request.* 


'Voluntarily  covered  federal  RFG  areas  ("opt-in" 
areas)  currently  exist  in  twelve  Slates  and  the 
District  of  Columbia.  Each  of  these  areas  submitted 
opt-in  requests  (a  letter  from  the  State  Governor  to 
the  EPA  Administrator)  between  |une  1991  and 
October  1992.  EPA  responded  to  these  requests  to 
set  an  effective  date  under  section  211(k)(6)(A)  of 
the  OVA  by  (1)  publishing  a  "Notice  of  Application 
for  the  Extension  of  the  RFG  program"  in  which 
EPA  set  an  effective  date  of  January  1.  1995.  the 
date  when  the  federal  RFG  program  was  required 
to  begin;  and  (2)  including  these  areas  as  "covered 
areas"  under  40  CFR  section  80.70(j)  in  the  Final 
Rule  for  Standards  for  Reformulated  and 
Conventional  Gasoline  59  FR  7716.  7852  (February 
16.  1994).  as  amended  at  59  FR  36944.  36964  (July 
20,  1994). 

^The  Governor  of  Wisconsin  requested  to  opt-in 
some  areas  in  April  1994:  in  August  1994.  the 
Governor  requested  the  effective  date  of  )une  1995. 
EPA  published  a  Direct  Final  Rule  on  January  11. 
1995  (60  FR  2693)  setting  June  1.  1995  as  the 
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EPA  recognizes  that  each  ozone 
nonattainment  area  that  submits  an  opt- 
in  request  will  have  a  unique  set  of 
circumstances  that  has  led  the  State  to 
select  federal  RFG  as  a  control  measure. 
Section  211(k}(6)(A)  of  the  Act  gives  the 
Administrator  discretion  to  "establish 
an  effective  date  *   *   *  as  he  deems 
appropriate*   *   *."  EPA  interprets  this 
provision  to  mean  that  it  has  broad 
discretion  to  consider  any  factors 
reasonably  relevant  to  the  timing  of  the 
effective  date.  This  would  include 
factors  that  affect  industry  and  the 
potential  opt-in  area.  The  factors  that 
affect  industry  could  include  productive 
capacity  and  capability,  other  markets 
for  RFG,  oxygenate  supply,  cost,  lead 
time,  supply  logistics  for  the  area, 
potential  price  spikes,  and  potential 
disruption  to  business.  The 
circumstances  of  the  potential  opt-in 
area  could  include  environmental 
benefits  and  the  timing  of  such  benefits; 
amount  and  types  of  reductions  it 
needs;  and  effects  of  transport, 
geography,  climate,  and  weather 
patterns  on  air  quality.  EPA  will  review 
each  opt-in  request  and  the  particular 
facts  pertaining  to  the  potential  opt-in 
area  and  the  suppliers  for  that  area  to 
determine  the  appropriate 
implementation  date.  EPA  believes  that 
Phoenix  is  an  ozone  nonattainment  area 
in  extraordinary  circumstances.  (See 
discussion  in  III.B.l.  below.)  Thus,  at 
the  request  of  the  Arizona  Governor, 
EPA  has  reviewed  this  opt-in  reque.st  as 
expeditiously  as  possible.  EPA  has 
provided  the  flexibility  refiners  need  to 
meet  the  effective  date  by  providing 
enforcement  relief  for  several 
implementation  issues.  (See  discussion 
in  III.C.  below.) 

Some  commenters  were  concerned 
that  EPA  viewed  its  scope  of  review  for 
the  Phoenix  opt-in  too  narrowly.  They 
suggested  that  EPA  should  consider  all 
issues  relevant  to  a  successful  and 
orderly  implementation.^  One 
commenter  argued  that  the  Arizona 
Governor  made  four  requests  in  his 
January  17,  199^  letter  and  that  EPA 
should  consider  all  these  requests 
together:  that  EPA  set  an  effective  date 
for  Phoenix  to  opt-in  to  federal  RFG; 


effective  date.  Wisconsin  subsequently  withdrew  its 
opt-in  request  by  letter  dated  March  31.  1995  and 
EPA  published  a  Notice  to  Withdraw  Final  Rule  on 
May  3,  1995  (60  FR  21724). 

''EPA  stated  in  the  Notice  of  public  hearing  [62 
FR  16082  (March  12. 1997))  that  comments 
regarding  Arizona's  decision  to  opt-in  to  federal 
RFG;  EPA  opt-out  procedures;  the  Arizona  Reid 
vapor  proKsure  (RVP)  waiver;  and  enforcement 
issues  would  not  be  relevant  to  the  limited  scope 
of  the  opt-in  rulemaking.  EPA  has  discussed  the 
RVP  waiver  and  enforcement  issues,  to  the  extent 
that  they  are  relevant  to  setting  the  effective  date, 
in  the  praamble  to  today's  final  rule. 


that  EPA  grant  two  waivers  under 
section  211(c)(4)(C)  of  the  Act  from 
EPA,  one  for  a  state  Reid  vapor  pressure 
("RVP")  standard  of  7.0  pounds  per 
square  inch  ("psi")  and  one  for  a  state 
wintertime  oxygenated  fuel  standard; 
and  that  EPA  allow  Phoenix  to  opt-out 
of  federal  RFG.*  The  commenter  asked 
that  EPA  justify  its  decision  to  address 
opt-in  first  and  separated  firom  these 
other  requests.  " 

EPA  interprets  the  Governor's  January 
1 7  letter  as  a  request  to  opt- in  to  federal 
RFG.  The  first  paragraph  of  the  letter 
states  that  the  purpose  of  the  letter  is  to 
request  that  EPA  require  federal  RFG  to 
be  supplied  to  the  Phoenix  ozone 
nonattainment  area  beginning  June  1, 
1997.  In  addition,  the  fact  that  the 
Governor's  letter  requesting  to  opt-in  to 
RFG  raises  other  issues  on  which  EPA 
action  may  be  pending  does  not  require 
EPA  to  resolve  those  issues  in 
conjunction  with  the  Agency's  action  on 
the  opt-in  request. 

The  Governor's  letter  includes 
references  to  the  pending  RVP  and 
oxygenated  fuels  standards  waivers,  but 
these  references  simply  seek 
expeditious  approval  of  these 
previously  submitted  waiver  requests. 
EPA's  Region  9  is  currently  considering 
these  211(c)(4)(C)  waiver  requests.' 

Commenters  stated  that  in 
determining  an  appropriate  effective 
date  EPA  should  consider  the  capacity 
to  supply  both  RFG  and  low  RVP 
gasoline.  Commenters  argued  that  EPA 
should  address  the  RVP  waiver  request 
and  the  timing  of  the  waiver  decision, 
and  acknowledge  the  impact  on  refiners. 
EPA  has  considered  the  effect  of  a  state 
7.0  psi  RVP  program  on  timing  and 
supply  for  federal  RFG.  While  refiners 
stated  that  they  need  to  know  exactly 
what  the  fuel  specifications  are  going  to 
be,  EPA  received  comments  from 
refiners  stating  that  they  could  supply 
RFG  to  Phoenix  without  having  a  final 
7.0  psi  RVP  waiver  preemption  in  place. 
EPA  acknowledges  the  importance  for 
refiners  to  know  what  all  the 
specifications  will  be  for  Phoenix 
gasoline.  EPA  also  acknowledges  that 
until  EPA  waives  preemption  for  a  state 
7.0  psi  RVP  standard  under  section 
211(c)(4)(C),  Arizona  is  preempted  from 
enforcing  that  standard.  Nonetheless, 
the  waiver  of  preemption  is  a  separate 


action.  If  EPA  waives  preemption  and 
refiners  need  some  transition  time, 
because  the  RVP  program  would  be  a 
state  program,  Arizona  would  have 
authority  to  provide  the  appropriate 
transition  time. 

Regarding  the  wintertime  oxygenated 
fuel  waiver  request,  the  state  has  not  yet 
submitted  the  documentation  for  this 
request.  When  it  does,  Region  9  will 
address  it  in  a  timely  manner.  Regarding 
Arizona's  potential  opt-out,  EPA  does 
not  consider  the  January  1 7  letter  to  be 
an  opt-out  request.  While  the  Governor 
asked  for  clarification  of  EPA  opt-out 
procedures,  he  did  not  request  to  opt- 
out;  he  did  not  ask  EPA  to  set  an  opt- 
out  effective  date  or  discuss  any  of  the 
criteria  required  in  the  Opt-Out 
Procedures  Rule."^  The  Governor  simply 
made  a  statement  of  current  intent  to 
submit  an  opt-out  request  if  a  certain 
condition  exists.  That  is,  if  Arizona 
were  to  decide  that  a  different  fuel 
would  better  meet  its  needs,  the 
Governor  would  submit  an  opt-out 
request  by  December  31,  1997." 

Several  commenters  believe  EPA 
should  consider  the  Governor's 
statement  of  intent  to  opt-out  in  the 
future  in  setting  the  effective  opt-in 
date.  Given  that  EPA  has  not  received 
from  Arizona  an  opt-out  request  and 
thus  no  request  for  a  particular  opt-out 
effective  date,  EPA  caimot  determine 
what  effect,  if  any,  a  potential  opt-out 
would  have  on  supply  as  of  the  opt-in 
effective  date.  While  EPA  is  concerned 
with  potential  supply  disruptions  and 
uncertainty  for  the  regulated  community 
that  could  result  with  cyclic  state  opt- 
in  and  opt-out,  the  CAA  allows  states  to 
determine  which  control  measures  for 
meeting  federal  air  quality  standards  are 
most  appropriate  and  best  meet  their 
needs. '2  In  addition,  the  Opt-out 
Procedures  Rule  provides  a  process  a 
state  must  follow  to  petition  for  removal 
from  the  program,  the  criteria  used  by 
EPA  to  evaluate  a  request,  and  the 
necessary  transition  period  before  the 
opt-out  becomes  effective.'^ 


«  See  Docket  A-97-02.  II-I>-1. 

The  Arizona  Department  of  Envirotunental 
Quality  ("AOEQ")  re-subraitted  a  formal  request,  (a 
SIP  Revision  with  supporting  documentation)  for 
the  RVP  waiver  by  letter  dated  April  29,  1997  to 
Region  9.  A  copy  of  this  letter  (without 
attachments)  is  in  Docket  A-97-02.  IV-D.  A  copy 
of  the  letter  (with  attachments)  can  be  found  in  the 
Region  9  Docket  for  this  rulemaking  (A-AZ-97)  and 
the  Region  9  Docket  for  the  RVP  Waiver  (AZ-RVP- 
97). 


"»61  FR  35673  (July  8,  1996). 

II  See  62  FR  15077  (March  28,  1997).  EPA  NoUce 
of  Proposed  Rulemaking  for  Transitional  and 
General  Opt  Out  Procedures  for  Phase  II 
Reformulated  Gasoline  Requirements.  EPA 
proposed,  inter  alia  that  states  decide  and  submit 
to  EPA  a  complete  opt-out  petition  by  December  31. 
1997.  if  they  want  a  current  opt-in  area  to  opt-out 
before  December  31,  1999. 

'^  There  is  no  indication  that  Arizona  intends  to 
initiate  another  cycle  of  federal  RFG  adoption. 

"61  FR  35673,  35674  (July  8.  1996). 


B.  trioenix  i^ircumstances 

1.  Need  for  Air  Quality  Benefits  of 
Federal  RFG 

Many  commenters  addressed 
Phoenix's  air  quality  situation,  the 
conclusion  by  the  Arizona  Task  Force 
that  federal  RFG  was  the  most  effective 
short-term  control  measure  for  Phoenix, 
and  the  consequences  for  Phoenix  air 
quality  if  it  does  not  receive  those 
benefits.'^  A  representative  of  the 
Arizona  Department  of  Environmental 
Quality  ("ADEQ")  testified  at  the 
hearing,  providing  the  following  reasons 
for  why  the  State  of  Arizona  needs  EPA 
to  expeditiously  set  an  effective  date  for 
Phoenix  to  opt-in  to  federal  RFG  this 
summer.  First,  Arizona  has  some  of  the 
toughest  combinations  of  strategies  to 
address  ozone  pollution  in  the  nation. 
Arizona  implemented  the  Inspection 
and  Maintenance  240  program, 
including  the  pressure  test;  has  a  trip 
reduction  program  more  stringent  than 
was  required  for  Severe  ozone 
nonattaiimient  areas:  has  a  regulatory 
remote  sensing  program;  and  has  had  a 
state  low  (7.0  psi)  RVP  standard  since 
1994.1* 

Despite  these  requirements,  ozone 
violations  persist  in  the  Phoenix 
nonattainment  area.  Twenty-nine 
exceedances  were  recorded  in  the 
summer  of  1995,  and  ten  exceedences 
were  recorded  in  1996.  In  addition. 
Phoenix  has  a  long  ozone  season;  ADEQ 
documents  violations  from  mid-May  to 
early  September.  These  ozone  violations 
have  significant  health  implications 
because  they  affect  large  numbers  of 
people  in  the  Phoenix  metropolitan 
area.  For  example,  ADEQ  estimates  that 
as  many  as  496,000  people  could  have 
been  exposed  to  unhealthful  levels  of  air 
quality  due  to  violations  on  July  23, 
1996. 

ADEQ  pointed  out  that  Phoenix  is 
currently  a  Moderate  nonattainment 
area,  but  the  State  is  concerned  about 
potential  redesignation  to  Serious 
because  of  the  new  source  review 
("NSR")  requirements  that  would  come 
with  it.  ADEQ  believes,  based  on  its 
current  emissions  inventory,  that  NSR 
requirements  would  not  produce 


"Some  commenters  discussed  what  they 
considered  to  be  the  best  Fuel  for  Phoenix  in  the 
long-term.  As  staled  in  the  NPRM  and  Notice  of 
public  hearing.  Arizona's  short-or  long-term  fuel 
choice  is  not  relevant  to  this  opt-in  rulemaking. 

"A  remote  sensor  is  an  instrument  that  measures 
emissions  in  a  pathway  across  a  road  as  a  vehicle 
drives  by.  At  the  same  time  the  vehicle  drives  by. 
a  photograph  is  taken  of  the  license  plate.  Remote 
sensing  programs  are  designed  to  target  the  highest 
emitting  vehicles  in  an  unobtrusive  way.  Arizona's 
program  requires  owners  of  vehicles  that  are  found 
to  be  exceeding  emissions  standards  (with  remote 
sensing)  to  bring  their  vehicle  in  for  further 
emissions  testing  and  possible  repair. 


significant  air  quality  benefits  and  thus 
would  not  be  an  effective  ozone 
attainment  strategy  for  Phoenix.'*  ADEQ 
has  been  working  with  EPA's  Region  9 
on  a  Voluntary  Early  Ozone  Plan 
("VEOP")  to  bring  cleaner  air  to  Phoenix 
sooner  and  obviate  the  need  for 
reclassification  to  Serious.  The  tonnage 
reductions  represented  by  federal  RFG 
for  1997  through  1999  in  Phoenix  are  a 
critical  portion  of  the  emissions 
reductions  that  ADEQ  needs  to  show  in 
the  VEOP. 

ADEQ  also  stated  that  the  Arizona 
Task  Force  concluded  that  supply  of 
RFG  for  Phoenix  would  not  be  at  issue, 
based  on  an  independent  contractor 
study  on  fuel  and  refining  capabilities.'^ 
The  report  was  reviewed  by  dozens  of 
stakeholders,  many  of  whom  were  fuel 
suppliers.  The  consultant  determined 
that  there  was  an  adequate  supply  of 
federal  RFG  available  for  Phoenix. 

One  commenter  who  served  on  the 
Arizona  Task  Force  stated  at  the  hearing 
that,  after  reviewing  the  analysis  done 
by  a  contractor,  the  Task  Force 
concluded  that  opt-in  to  federal  RFG 
was  the  single  most  effective  measure 
that  the  state  could  adopt  in  the  short 
term  to  improve  air  quality  in 
Phoenix.'*  In  addition  to  providing  the 
emissions  reductions  Phoenix  needs, 
supply  was  available  and  the  federal 
enforcement  mechanism  was  in  place. 
The  commenter  added  that  if  there  was 
a  delay  in  the  opt-in  effective  date  for 
Phoenix,  they  would  move  into  this 
summer's  ozone  season  when  humidity 
and  higher  temperatures  could  result  in 
an  ozone  violation  this  summer,  and 
this  was  what  the  Arizona  Task  Force 
was  seeking  to  avoid  by  adopting  a 
short-term  fuels  measure.  One 
commenter,  on  the  other  hand,  argued 
that  the  summer  emissions  benefits  of 
federal  RFG  for  Phoenix  would  be  small 
(2—4  percent)  for  ground  level  ozone. 

2.  Supply 

Commenters  asked  EPA  to  list  the 
criteria  it  would  use  to  determine  that 
adequate  supply  of  RFG  exists  in  a 


'A  ADEQ's  current  emissions  inventory  shows  that 
contributions  to  ozone  nonattainment  from  mobile 
sources  are  in  excess  of  twenty-five  p>ercent  and 
from  stationary  sources  are  approximately  six 
percent.  ADEQ  is  currently  reevaluating  the 
inventory  that  it  used  for  the  Voluntary  Early  Ozone 
Plan  ("VEOP")  because  they  have  reason  to  believe 
that  mobile  emissions  may  have  been 
underestimated  and  biogenic  emissions 
overestimated. 

'^  See  "Final  Report:  Assessment  of  Fuel 
Formulations  Options  for  Maricopa  County  for  State 
of  Arizona  Department  of  Environmental  Quality" 
performed  under  Contract  97-001 3 AA  by  MathPro 
inc.  with  Air  Improvement  Resource,  Inc.. 
November  7.  1996  ( "MathPro  Report"),  EPA  Air 
Docket  A-97-02,  n-A-2. 

"Id. 


potential  opt-in  area.  As  stated  earlier, 
EPA  believes  section  211(k)(6)(A) 
provides  broad  discretion  to  the 
Administrator  to  establish  an 
appropriate  effective  date.  In  setting  an 
effective  date  for  a  potential  opt-in  area, 
EPA  believes  it  should  review  the  many 
factors  that  could  affect  the  supply  of 
gasoline  to  that  area.  These  include,  but 
are  not  limited  to,  supply  logistics,  cost, 
potential  price  spikes,  the  number  of 
current  and  potential  suppliers  for  that 
market,  whether  such  suppliers  have 
experience  producing  RFG  or  the 
capability  to  produce  RFG,  intent  of 
suppliers  to  withdraw  from  the  market, 
availability  of  adequate  gasoline 
volumes,  and  the  amount  of  lead  time 
needed  by  suppliers  and  the 
distribution  industry  to  set  up  storage 
and  sales  agreements  to  ensure  supply. 
By  evaluating  these  and  other  factors, 
EPA  can  make  a  determination  as  to 
whether  industry's  capacity  to  supply 
RFG  for  an  opt-in  area  meets  or  exceeds 
the  demand. 

EPA  has  determined  that  capacity  to 
supply  federal  RFG  to  Phoenix  this 
summer  exceeds  the  estimated  gasoline 
demand.  EPA  has  concluded  that 
refiners  will  be  able  to  adequately 
supply  federal  RFG  for  Phoenix  within 
30  days  of  publication  of  the  final  rule, 
the  effective  date  for  terminal 
compliance.  EPA  has  concluded  that 
retailers  will  be  able  to  supply  RFG 
within  60  days  of  publication  of  the 
final  rule,  the  effective  date  for  retailers 
and  wholesale  purchaser-consumers. 
The  following  is  a  discussion  of  the 
factors  EPA  considered  in  reaching  this, 
conclusion. 

a.  Logistics 

Many  commenters  stated  that  Phoenix 
is  in  a  unique  logistical  situation.  It  has 
no  pipeline  access  to  the  large 
production  facilities  on  the  Gulf  Coast. 
It  is  relatively  isolated  horn  refineries 
and  dependent  on  two  common  carrier 
pipelines,  one  coming  from  the  east  and 
one  coming  from  the  west." 
Commenters  emphasized  to  EPA  the 
importance  of  Phoenix  having  a  reliable 
supply  of  gasoline  from  both  the  east 
and  west  because  temporary  shutdowns 
have  occurred  on  each  side,  disrupting 
supply  up  to  24  hours  or  longer.  One 
commenter  testified  at  the  hearing  that 
these  disruptions  happen  periodically. 
The  pipelines  are  primarily  constructed 
on  railroad  right-of-ways,  so  train 
derailments  cause  the  pipeline  to 


'•The  Santa  Fe  Pacific  Pipeline  ( "SFPP")  is  the 
common  carrier  that  transports  gasoline  and  other 
products  (diesel.  jet  fuel,  and  heating  oil)  to 
Phoenix  by  one  pipeline  from  the  west  (originating 
in  Lot  Angeles.  California)  and  one  pipeline  from 
the  east  (originating  in  El  Paso,  Texas). 
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sriuidown.  A  shutdown  occurred 
recently  on  the  west  pipeline  due  to  a 
train  derailment,  and  the  downtime  was 
24  hours.  The  downtime  could  be 
longer,  depending  on  the  severity  of  the 
derailment  or  other  problem,  such  as 
heavy  rains. 

The  west  pipeline  now  delivers 
approximately  70  thousand  B/D  of 
gasoline  to  Phoenix  and  about  12 
percent  (8,000)  of  that  continues  on  to 
Tucson.  The  east  pipeline  now  delivers 
approximately  25  thousand  B/D  of 
gasoline  to  Phoenix.^"  Both  the  east  and 
west  pipelines  have  significant 
additional  capacity  beyond  what  is 
currently  being  shipped.^'  About  20 
percent  of  the  Phoenix  total  is 
ultimately  shipped  to  markets  outside 
Maricopa  County  and  will  not  be  RFC 
unless  market  conditions  result  in  a 
give-away.^^ 

Phoenix  is  considered  part  of  the 
West  Coast  distribution  area  that 
supplies  1.3  million  B/D  of  gasoline.^^ 
Industry  representatives  believe  that  it 
is  inconsequential  whether  a  small 
shortfall  in  RFC  supply  for  Phoenix 
occurs  in  the  east  or  the  west  pipeline. 
The  west  pipeline  has  the  capacity,  with 
some  disruption,  to  adjust  and  meet  the 
majority  of  the  Phoenix  demand  for  all 
types  of  gasoline  in  the  event  of  loss  of 
the  east  line  supply.  The  loss  of  the  east 
supply  has  happened  before,  when  one 
of  the  two  suppliers  was  down  for 
perfodic  maintenance  and  a  breakdown 
occurred  at  the  other.  Several  refiners 
agreed  that  the  only  situation  that  is 
likely  to  cause  an  RFC  shortage  in 
Phoenix  is  a  break  or  stoppage  in  the 
west  pipeline.^-*  Given  that  the  total 
Phoenix/Tucson  area  gasoline  demand 
is  110  thousand  B/D  and  the  maximum 
east  pipeline  flow  rate  is  55  thousand  B/ 
D  for  all  products,  shortages  and  price 
increases  are  inevitable  if  the  west 
pipeline  goes  down.^^  This  would  occur 
regardless  of  the  type  of  gasoline 
required  by  Arizona;  therefore,  the 
state's  opt-in  to  RFC  does  not  affect  this 
situation^ 

b.  Estimated  Phoenix  Gasoline  Market 
and  Refiner  Capability  to  Supply 

The  total  gasoline  demand  for  the 
state  of  Arizona  is  approximately  130 


^oMalhPro  Report  at  pages  20-27. 

"  See  Docket  A-97-02,  lV-E-7.  Memorandum  to 
EPA  Air  Docket  regarding  telephone  conversations 
between  EPA  and  industry'  representatives  on  the 
issue  of  supply  to  Phoenix. 

"MathPro  Report  at  pages  20-27.  A  give-away 
occurs  when  higher  quality  gasoline,  that  costs 
more  to  produce,  is  sold  at  a  lower  price,  one 
reflective  of  conventional  gasoline.  MathPro  Report 
at  page  30. 

''  See  Dodtet  A-97-02,  rV-E-7. 

"W. 

"MathPro  Report  at  pages  2(^27. 


thousand  B/D.  The  total  gasoline  now 
being  delivered  to  Phoenix  terminals  by 
both  pipelines  is  about  88  thousand  B/ 
D.  Approximately  80  percent  (70 
thousand  B/D)  of  the  Phoenix  terminal 
volume  is  used  in  Maricopa  County  (the 
Phoenix  ozone  nonattairmient  area).  The 
remaining  20  percent  of  the  Phoenix 
terminal  volume  is  shipped  to  five  other 
Arizona  counties.^* 

Based  on  the  comments  received,  EPA 
believes  at  least  six  refiners  will  supply 
federal  RFC  from  the  west  and  two  to 
three  refiners  will  supply  RFG  from  the 
east.  This  assures  some  supply  of 
federal  RFG  to  Phoenix  from  both  the 
west  and  the  east.  Most  of  the  refiners 
that  commented,  with  one  exception, 
stated  that  they  intend  to  supply  federal 
RFG  for  the  Phoenix  market  for  the 
summer  of  1997.  In  addition,  one 
company  stated  that  it  intends  to  supply 
Phoenix  by  displacement;  that  is,  it 
supplies  the  Texas  and  California 
markets  with  federal  RFG  and  California 
RFG  ("CaRFG"),  thus  making  it  possible 
for  Texas  and  California  refiners  to 
supply  the  Phoenix  market. 
Furthermore,  one  commenter  submitted 
a  plot  of  the  price  difference  between 
RFG  and  CG  in  the  New  York.  Gulf 
Coast,  and  California  markets.  The 
commenter  concluded  that  the  very 
narrow  differential,  which  was  about  2 
cents  in  the  federal  program  and  about 
4  cents  for  the  California  gasoline, 
indicates  that  supplies  are  more  than 
adequate.  And  finally,  the  Arizona  Task 
Force  contractor  stated  in  its  report  that 
its  analysis  of  the  gasoline  distribution 
system  (which  includes  the  refineries, 
the  SFPP  South  Pipeline  System,  and 
the  local  bulk  terminals)  led  to  the 
finding  that  in  general  "the  existing 
distribution  system  has  the  capability  to 
deliver  the  required  volumes  of  special 
Maricopa  County  gasolines  meeting  any 
of  the  proposed  standards  [the  Arizona 
Task  Force  considered  several  fuels 
options]  ."  27 

One  refiner  commented  that  it 
currently  supplies  Phoenix  from  a 
refinery  located  in  El  Paso  and  will  not 
be  able  to  produce  RFG  for  this  summer 
at  that  refinery.  The  company  stated, 
however,  that  they  are  looking  at 
various  options  to  replace  those 
volumes.  Another  party  stated  that  for 
the  few  refiners  that  might  not  be  able 
to  meet  the  RFG  specifications  this 
summer,  the  industry  has  an  often- 
utilized  method  of  arranging  exchanges 
or  trades  of  gasoline  in  one  market  for 
gasoline  in  another.  This  arrangement  is 
designed  to  provide  relief  for  refiners 


"M.  at  pages  76-77. 


and  marketers  during  company-sf)ecific 
supply  disruptions. 

c.  Potential  for  Phoenix  RFG  Supply 
Shortage 

Industry  has  told  EPA  in  written 
comments  and  in  meetings  that  the 
continuous  buying,  selling  and  trading 
of  gasoline  stocks  in  response  to  the 
spot  prices  makes  supply  shortages  of 
types  of  gasoline,  like  RFG,  very 
uiilikely.28  The  short  term  price 
increases  that  occurred  when  CaRFG 
was  introduced  in  California  was  caused 
by  an  unusual  and  unexpected 
combination  of  refinery  disruptions  not 
expected  to  occur  in  Phoenix.  Typical 
spot  prices  are:  (1)  CaRFG — $0.70/ 
gallon;  (2)  federal  RFG-S0.69/gallon; 
and  (3)  CG— $0.66/gallon.  Generally,  the 
differences  in  price  correspond  to 
difference  in  refining  costs.  Thus,  in 
order  to  supply  RFG,  a  trader  could  opt 
to  buy  any  of  the  gasoline  types, 
whether  barged  from  Texas,  San 
Francisco.  Washington,  or  other  more 
distant  locations,  and,  if  necessary,  turn 
CG  into  RFG,  at  a  cost  of  3  cents/ 
gallon. 29  In  effect,  the  cost  of  purchasing 
of  RFG  would  be  about  the  same  as  the 
cost  of  purchasing  CG  and  converting  it 
to  RFG.  The  Energy  Information 
Administration  (EIA)  recendy  informed 
EPA  that  there  was  an  oversupply  of 
gasoline  in  California  and  the  price  of 
CjiRFG  dropped  8  cents  during  the  first 
week  in  May."^  One  commenter, 
however,  argued  that  the  Phoenix 
requirement  to  supply  federal  RFG  with 
a  7.0  psi  RVP  makes  the  gasoline 
unique.  This  commenter  believes  that 
fewer  refiners  will  supply  the  Phoenix 
gasoline,  resulting  in  recurring 
shortages,  accompanied  by  price  spikes. 
As  discussed  in  this  preamble,  however, 
most  refiners  that  currently  supply 
gasoline  to  Phoenix  commented  that 
they  intend  to  continue  to  do  so. 

d.  Oxygenate  Supply 

Federal  RFG  requires  the  addition  of 
oxygenates  (2.0  percent  by  weight).  This 
addition  of  oxygenate  will  increase  the 
volume  of  gasoline  supply  by 
approximately  10  percent.  If  Phoenix 
requires  65  thousand  B/D  of  RFG  and 
industry  continues  to  provide  that 
amount  of  gasoline,  the  supply  will 


""Spot  Market"  is  defined  as  commodity 
transactions  whereby  participants  make  buy-and- 
sell  commitments  of  relatively  short  duration,  in 
contrast  to  the  "contract"  market  in  which 
transactions  are  long  term.  U.S.  Petroleum  Refining. 
Meeting  Requirements  for  Cleaner  Fuels  and 
Reflners.  Volume  I — Analyses  and  Results.  National 
Petroleum  Council,  August  1993  at  GL-8.  "Spot 
prices"  are  the  prices  for  a  single  sale  of  a  product, 
i.e..  gasoline,  on  the  Spot  Market. 

«  See  Docket  A-97-02.  IV-E-7 

»  See  Docket  A-97-02.  IV-E-8. 
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iiuriaso  ny  approximately  6500  B/D  just 
by  the  addition  of  oxygenate.  Several 
commenters  provided  information  that 
there  is  a  plentiful  supply  of  oxygenates. 
A  commenter  stated  that  given  that 
oxygenate  producers  are  presently 
operating  at  approximately  90  percent  of 
manufacturing  capacity,  an  RFC 
program  for  Phoenix  is  not  expected  to 
cause  any  disruptions  in  oxygenate 
supply  or  drastic  impacts  on  the 
oxygenate  marketplace. 

e.  Infrastructure  and  Reformulation 

EPA  received  comments  that  the 
needed  infrastructure,  blending,  and 
segregation  capability  are  in  place  for 
Phoenix.  Phoenix  has  had  a  winter 
oxygenated  gasoline  program  since 
1989,  so  the  infrastructure  associated 
with  oxygenate  blending  and  product 
segregation  is  already  present.  This  will 
help  ensure  a  smooth  transition  to  RFC. 
A  commenter  stated  that  based  on  its 
study  of  Arizona's  distribution  system, 
it  believed  that  the  time  required  to  get 
RFG  to  the  marketplace  will  be  a  month 
or  less  after  it  is  produced. 

EPA  received  comment  that  relatively 
small  quality  changes  will  be  required 
by  refiners  to  produce  RFG.  Most 
refiners  providing  conventional  gasoline 
to  Phoenix  ciurently  meet  the  RFG 
specifications  except  for  benzene.  The 
most  significant  change  in  the 
formulation  will  be  the  reduction  of 
benzene  to  one  volume  percent.  The 
addition  of  two  weight  percent  oxygen 
to  the  gasoline  will  contribute  to  the 
reduction  of  benzene. 

f.  Effective  Dates 

In  the  NPRM,  EPA  proposed  that  30 
days  be  allowed  between  the  terminal 
and  retail  compliance  dates  and 
requested  comment  on  whether  a 
sHbrter  time  period  would  be 
appropriate.  The  Agency  received  two 
comments  on  this  issue.  One  refiner 
stated  that  under  the  best  conditions, 
thirty  days  was  feasible  but  not 
guaranteed.  The  refiner  explained  that 
thirty  days  at  a  minimum  was  needed 
due  to  potential  difficulties  in  blending 
gasoline  and  in  order  to  assure 
compliance  at  low-volume  stations. 
Another  refiner  stated  it  supported  the 
30  days  but  thought  15  sufficient.  Two 
commenters  did  not  speak  directly  to 
this  issue  but  included  in  their 
comments  potential  schedules  for  opt-in 
compliance.  One  allowed  21  days  and 
one  allowed  15  days  between  the  two 
dates.  EPA  has  decided  that  30  days  is 
an  appropriate  time  period  to  allow 
between  terminal  and  retail  compliance 
dates.  While  it  appears  that  15  days 
would  be  sufficient  for  high-volume 


stations,  the  additional  15  days  could  be 
important  for  low-volume  stations. 

EPA  proposed  that  the  terminal 
effective  date  be  30  days  following  the 
publication  of  the  final  opt-in  rule.  One 
commenter  argued  that  45  days  would 
be  more  appropriate  because  a  longer 
transition  time  would  allow  terminals  to 
gradually  convert  to  RFG  by  slowly 
replacing  their  normal  inventory  levels 
of  conventional  gasoline.  A  shorter  time 
period  would  mean  that  the  terminal 
must  draw  down  their  conventional 
gasoline  to  lower  levels  in  order  to 
accelerate  the  conversion.  If  a  refinery 
outage  were  to  occur  while  inventories 
are  artificially  low,  the  possibility  of  a 
physical  shortage  would  increase  and 
higher  prices  could  result.  This 
situation  could  be  exacerbated  by  the 
timing  of  the  conversion,  well  into  the 
high  demand  summer  driving  season. 
One  commenter  concerned  with  the 
precedent  set  by  an  effective  date  30 
days  after  publication  questioned 
whether  this  would  provide  adequate 
lead  time  regardless  of  ability  to  supply. 

EPA  has  decided  that  a  terminal 
effective  date  of  30  days  after 
publication  of  the  final  rule  provides 
refiners  sufficient  lead  time.  Refiner 
ability  to  supply  RFG  is  one  of  the 
factors  EPA  considers  in  setting  the 
effective  date  for  an  opt-in  request,  and 
several  refiners  who  supply  Phoenix 
have  stated  that  they  have  the  ability  to 
supply  federal  RFG  to  Phoenix  within 
30  days  of  publication  of  the  final  rule. 
One  commenter  stated  that  if  EPA 
resolved  issues  regarding  enforcement 
of  the  RFG  requirements  in  Phoenix  by 
May  1 ,  service  stations  could  supply 
federal  RFG  in  Phoenix  by  mid-July. 
Moreover,  as  several  commenters  stated, 
industry  has  been  on  notice  that 
Phoenix  would  opt-in  since  the  date  of 
the  Arizona  Governor's  letter,  January 
17,  1997.  EPA  proposed  that  the 
terminal  compliance  date  be  30  days 
after  publication  of  the  final  rule  or  June 
1,  whichever  was  later.  Based  on  this 
proposed  date,  SFPP  stated  in  its 
comments  that  it  would  have  to  begin 
shipments  by  April  22.  Refiners  testified 
at  the  hearing  that  they  could  supply 
RFG  to  Phoenix  by  the  proposed  date  of 
June  1  if  EPA  worked  with  them  to 
resolve  certain  implementation  issues. 
EPA  has  agreed  to  provide  enforcement 
relief  on  several  implementation  issues 
(See  discussion  in  IlI.C.l.  below)  and 
expects  that  refiners  will  be  ready  to 
supply  RFG  by  the  terminal  compliance 
date,  which  will  be  later  than  the 
proposed  date.  The  fact  that  EPA  has  set 
an  effective  date  of  30  days  from 
publication  of  the  final  rule  does  not 
mean,  however,  that  EPA  will  decide 
that  is  the  appropriate  amount  of  lead 


time  for  future  opt-in  requests.  As 
discussed  above,  pursuant  to  section 
211(k)(6)(A),  EPA  will  review  all 
relevant  factors  for  each  opt-in  request 
to  determine  the  appropriate  effective 
date  for  a  particular  area. 

EPA  received  one  comment 
requesting  that  in  setting  a  Phoenix  opt- 
in  effective  date,  EPA  consider  any 
effect  that  could  have  on  the  supply  of 
CaRFG  in  California.  The  commenter 
stated  that  a  reduction  in  production  of 
CaRFG  could  have  an  adverse  effect  on 
gasoline  price  and  availability  in 
California.  Several  California  refiners 
commented  that  they  intend  to  supply 
federal  RFG  to  Phoenix.  None  of  these 
refiners  indicated  that  producing  federal 
RFG  would  limit  their  production  of 
CaRFG.  EPA  has  not  received  any 
information  that  would  indicate  that  the 
Phoenix  opt-in  effective  date  will  affect 
the  supply  of  CaRFG  in  California. 

EPA  asked  parties  at  the  hearing  to 
comment  on  whether  supplying  RFG  to 
Phoenix  would  affect  the  supply  of  CG 
to  Arizona.  EPA  received  one  comment 
on  this  issue  from  a  refiner  who  stated 
that  it  could  meet  its  CG  contracts  for 
Arizona. 

C.  Implementation  Issues 

Several  refiners  and  one  trade 
association  representing  the  refiners  _ 
identified  implementation  and 
enforcement  issues  they  faced  in 
preparing  to  provide  RFG  to  Phoenix  in 
the  summer  of  1997.  These  issues 
resulted  from  the  lead  time  available  for 
the  Phoenix  opt-in  resulting  from  the 
date  of  the  Arizona  Governor's  opt-in 
request  and  his  requested 
implementation  date;  and  the  fact  that 
much  of  the  gasoline  supplied  to 
Phoenix  (approximately  two-thirds)  is 
produced  at  refineries  located  in 
California.  These  California  refineries 
are  covered  by  the  California 
Enforcement  Exemption  in  the  federal 
RFG  rules  (40  CFR  80.81).  The 
association  stated,  however,  that  it  did 
not  support  delay  of  the  proposed 
effective  date.  Its  members  could  supply 
RFG  to  Phoenix  if  EPA  could  provide 
some  enforcement  relief  for  the 
identified  implementation  issues.  In 
addition,  one  refiner  commented  that 
while  it  encouraged  EPA  to  grant 
enforcement  relief,  it  did  not  believe  the 
issues  were  any  reason  to  delay  the 
implementation  date  because  refiners 
had  actually  been  on  notice  that  they 
would  need  to  prepare  to  supply 
Phoenix  with  ELFG  since  January  17, 
1997,  the  date  of  the  Governor's  letter  to 
EPA. 
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1.  Enforcement  Relief  Provided  by  EPA 

EPA  provided  enforcement  relief  firom 
certain  RFG  requirements  related  to 
compliance  in  an  April  18,  1997  letter 
from  Steven  A.  Herman,  EPA  Assistant 
Administrator  for  Enforcement  and 
Compliance  Assurance,  to  Urvan 
Stemfels,  President  of  the  National 
Petroleum  Refiner's  Association.  ^'  The 
enforcement  relief  is  provided  only 
until  January  1,  1998,  and  consists  of 
the  following: 

a.  Registration  of  Parties 

40  CFR  80.76  requires  that  refiners, 
importers  and  oxygenate  blenders 
register  with  EPA  no  later  than  three 
months  prior  to  the  date  they  intend  to 
produce  or  import  RFG  in  order  to 
provide  EPA  with  information  about  the 
companies  and  their  facilities.  In  light  of 
the  timing  associated  with  the  Phoenix 
opt-in,  EPA  will  not  enforce  the 
requirement  to  register  three  months  in 
advance,  provided  a  party  registers 
before  producing  any  RFG  for  Phoenix, 
including  the  requirement  to  notify  EPA 
of  which  independent  laboratory  a  party 
will  use. 

b.  Submittal  of  RFG  Survey  Plan 

Section  80.68  requires  certain  refiners 
to  submit  to  EPA  a  plan  for  conducting 
gasoline  quality  surveys  in  each  RFG 
covered  area.  This  plan  must  be 
submitted  no  later  than  September  1  of 
the  year  preceding  the  yearjthe  surveys 
are  to  be  conducted.  However,  given  the 
date  of  Governor  Symington's  opt-in 
letter,  EPA  will  not  enforce  the 
requirement  to  submit  a  Phoenix  survey 
plan  by  September  1,  1996,  provided 
that  within  30  days  of  EPA's  final 
Phoenix  opt-in  rule  a  Phoenix  survey 
plan  that  meets  all  the  requirements  of 
section  80.68  is  submitted. 

c.  Use  of  California  Test  Methods 

Both  the  federal  RFG  and  the 
California  Air  Resources  Board 
("GARB")  Phase  2  programs  require 
refiners  to  use  certain  test  methods  to 
demonstrate  compliance  with  the 
standards  applicable  under  these 
programs.  In  the  case  of  the  tests  for 
certain  parameters  the  methods 
specified  under  the  two  programs  are 
different. 

Section  80.81  allows  California 
refineis  to  use  GARB  test  methods  as  an 
acceptable  federal  test  method  when 
producing  GARB  gasoline.  This 
exemption  is  limited  to  gasoline  used  in 
California,  and  refiners  are  required  to 
use  federal  test  methods  for  gasoline 
exported  frt)m  California. 


"  See  Docket  A-97-02,  IV-C-6. 


A  letter  of  February  29,  1996  from 
Steve  Herman  to  the  Western  States 
Petroleum  Association  allows  California 
refiners  to  use  GARB  test  methods  for 
CG  exported  from  California,  subject  to 
certain  conditions,  but  does  not  allow 
non-federal  test  methods  for  RFG 
exported  from  California  because  of  the 
stringent  requirements  associated  with 
federal  RFG.  However,  the  Phoenix  opt- 
in  presents  a  situation  where  limited 
use  of  GARB  test  methods  for  certain 
federal  RFG  requirements  is  appropriate 
in  the  case  of  RFG  used  in  Phoenix. 

Section  80.65(e)  requires  RFG  refiners 
to  use  federal  test  methods  to  analyze 
each  RFG  batch  in  order  to  certify 
compliance  with  the  federal  RFG 
standards,  and  under  section  80.75(a)  to 
report  results  to  EPA  on  a  quarterly 
basis.  In  addition,  section  80.65(e) 
provides  that  before  a  refiner  can  ship 
RFG  the  refiner  must  have  received  the 
results  of  federal  tests  for  parameters 
that  are  subject  to  dovirnstream 
standards,  i.e.,  the  federal  test  results  for 
oxygen  and  benzene,  and  RVP  for  VOC- 
controUed  RFG,  in  order  to  prevent  the 
introduction  into  commerce  of  RFG  that 
violates  a  downstream  standard. 

EPA  believes  that  refiners  in 
California  can  meet  the  requirement  to 
use  federal  test  methods  for  purposes  of 
determining  batch  properties  that  are 
reported  to  EPA,  either  by  using  the 
federal  test  methods  at  the  refinery  or  by 
using  an  independent  laboratory  to 
conduct  federal  tests.  However,  a  refiner 
using  an  independent  laboratory  may 
not  have  received  the  test  results  before 
the  RFG  normally  would  be  shipped.  As 
a  result,  such  a  refiner  would  be 
required  to  purchase  the  equipment 
necessary  to  conduct  the  federal  tests  on 
site,  which  EPA  estimates  would  cost 
about  $150,000  for  both  the  oxygen  and 
the  benzene  tests.  The  federal  RVP  test 
equipment  costs  much  less,  and  is 
already  owned  by  most  or  all  refiners. 

Given  the  fact  that  Governor 
Symington's  letter  states  that  he  may 
request  to  opt-out  of  the  RFG  program 
by  December  31,  1997,  and  the  cost  of 
the  equipment  necessary  to  conduct  the 
federal  oxygen  and  benzene  tests,  EPA 
believes  it  is  appropriate  to  allow  use  of 
GARB  test  methods  to  meet  the  RFG  pre- 
shipping  testing  r^uirement.  However, 
refiners  and  importers  using  the  GARB 
test  methods  also  must  test  each  RFG 
batch  using  federal  test  methods,  and 
the  results  of  the  federal  tests  must  be 
used  to  satisfy  the  batch  reporting 
requirements  of  section  80. 75(a). 

Therefore,  EPA  will  not  enforce  the 
requirement  at  section  80.65(eMl)  that 
refiners  and  importers  must  have 
received  the  results  of  federal  oxygen 
and  benzene  tests  before  shipping  RFG, 


provided  the  following  conditions  are 
met. 

(1)  The  refiner  or  importer  does  not 
have  the  equipment  necessary  to 
conduct  the  federal  benzene  and/or 
oxygen  tests  at  its  refinery  or  import 
facility. 

(2)  The  refiner  or  importer  has 
received  the  results  of  CARB  benzene 
and/or  oxygen  tests  before  shipping  any 
RFG  batch,  these  test  results  have  been 
correlated  with  the  federal  test  method, 
and  these  test  results  must  demonstrate 
compliance  with  the  federal 
downstream  standards.  If  the  results  of 
federal  benzene  and/or  oxygen  tests 
show  the  RFG  violated  the  federal 
downstream  standards  the  refiner  or 
importer  will  have  violated  these 
standards  regardless  of  the  results  of  the 
CARB  tests.  This  would  be  true  whether 
the  federal  tests  are  conducted  by  the 
refiner's  inde{)endent  laboratory,  by 
another  regulated  party  or  by  EPA. 

(3)  The  refiner  or  importer  must  retain 
the  results  of  any  tests  conducted  using 
CARB  methods,  and  records 
demonstrating  correlation  between  the 
CARB  and  federal  test  methods,  and 
must  supply  these  records  to  EPA  on 
request.  Enforcement  of  the  RFG 
requirements  in  this  manner  will  expire 
on  January  1,  1998. 

d.  Adjustment  of  the  Reid  Vapor 
Pressure  Lower  Limit 

The  federal  RFG  program  includes 
standards  for  the  RVP  of  gasoline.  The 
maximum  RVP  of  RFG  is  controlled 
primarily  because  of  the  increased  VOC 
emissions  that  result  from  gasoline  with 
higher  RVP  levels.  A  minimum  RVP  is 
included  because  of  limited  availability 
of  RVP  data  at  the  time  the  simple 
model  standards  were  developed.  In 
addition,  the  minimum  RVP  standard 
addresses  vehicle  driveability  problems, 
such  as  poor  starting  and  running,  that 
can  occur  when  low  volatility  gasoline 
does  not  vaporize  in  the  vehicle  engine. 
As^  result,  under  section  80.42(c)(1)  the 
minimum  RVP  allowed  for  RFG  is  6.6 
pounds  pet  square  inch  ("psi"), 
although  under  section  80.45(f)(1)  this 
minimum  RVP  standard  changes  to  6.4 
psi  beginning  in  1998. 

Arizona  has  regulations  that  require 
that  Phoenix  be  subject  to  a  maximum 
summertime  volatility  standard  of  7.0 
psi.  As  a  result,  refiners  supplying  RFG 
for  Phoenix  for  use  during  the  summer 
will  have  to  meet  an  RVP  standard  of 
6.6  psi  minimiun  (the  federal  RFG 
standard)  and  7.0  psi  maximum  (the 
state-imposed  standard).  Some  refiners 
have  said  this  narrow  RVP  range  would 
create  gasoline  production  problems 
because  of  testing  variability,  but  that 
this  problem  would  be  resolved  if  the 
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RVP  nuiuii'.iiui  standard  were  6.4  psi.  In 
addition,  the  American  Automobile 
Manufacturers  Association  commented, 
stating  that  it  did  not  believe  a 
summertime  6.4  RVP  minimum  in 
Phoenix  would  pose  significant  risk  of 
vehicle  performance  problems. 

For  these  reasons.  EPA  believes  it  is 
appropriate  to  allow  a  minimum  RVP  of 
6.4  psi  for  VCX:-controlled  RFC  in 
Phoenix.  As  a  result.  EPA  will  not 
enforce  the  6.6  psi  minimum  RVP 
standeird  under  section  80.42(c)(1)  for 
VOC-controlled  RFG  used  in  Phoenix, 
including  RFG  produced  for  the 
Phoenix  market  that  is  used  in  non-RFC 
areas  around  Phoenix,  provided  the 
following  conditions  are  met. 

(1)  RFG  must  meet  a  minimum  RVP 
standard  of  6.4  psi  during  the  period 
May  1  through  October  31. 

(2)  All  other  RFG  must  meet  a 
minimum  RVP  standard  of  6.6  psi. 

(3)  The  refiner  or  importer  must 
specify  in  the  product  transfer 
documents,  required  in  section  80.77, 
the  VOC-controlled  RFC  is  for  use  only 
in  the  Phoenix  covered  area. 

2.  Other  Implementation  Issues 

One  refiner  stated  its  support  of  EPA 
extension  of  the  CARB  certified 
laboratory  tests  for  gasoline  properties 
as  an  alternative  for  all  refineries.  This 
would  include  recognition  of  the  GC— 
FTIR  (ASTM  5986]  for  Aromatics, 
Benzene  and  Oxygen  content.  EPA 
intends  to  issue  proposed  regulations 
establishing  a  performance  based 
analytical  test  method  approach  for  the 
measurement  of  the  RFG  parameters 
specified  in  section  80.46.  Under  this 
approach,  quality  assurance 
specifications  would  be  developed 
under  which  the  performance  of 
alternate  analytical  test  methods  would 
be  deemed  acceptable  for  compliance. 
The  Agency  envisions  that  this 
approach,  if  adopted,  would  provide 
additional  flexibility  to  the  regulated* 
industry  in  their  choice  of  analytical  test 
methods  to  be  utilized  for  compliance 
under  the  RFG  and  conventional 
gasoline  programs  for  analytical  test 
methods  that  differ  from  the  designated 
analytical  test  method. 

Refiners  raised  the  issue  that  due  to 
modeling  effects,  winter  gasoline  via 
simple  (and  complex)  model  gives  a 
lower  toxics  reduction  than  summer 
gasoline.  Since  it  is  di^icult  to  meet  the 
toxics  reduction  on  a  per  gallon  basis 
with  winter  gasoline,  supply  fiexibility 
is  enhanced  by  averaging.  With  only 
part  of  the  year  being  available  for 
averaging,  it  is  important  to  implement 
the  rule  early  enough  so  that  the  partial 
year  does  not  have  more  winter  than 


summer  months  than  a  full  calendar 
year  would  have. 

EPA  proposed  that  if  refiners  produce 
RFC  prior  to  June  15,  1997,  it  would  not 
be  necessary  to  change  anything  because 
there  is  a  balance  of  summer  and  winter 
days.  EPA  proposed  to  refiners  (that 
have  registered)  that  any  gasoline 
produced  and  federally  certified  as 
Federal  RFC.  even  if  produced  before 
the  effective  date  for  Phoenix,  will 
count  for  refiner  averaging.  Various 
refiners  indicated  to  EPA  that  this 
approach  satisfactorily  addressed  their 
concerns  on  this  issue. '^ 

Another  implementation  issue  raised 
by  refiners  arose  from  the  independent 
laboratory  sampling  program  required  in 
the  RFG  regulations.  While  this  should 
not  pose  a  problem  in  areas  such  as  Los 
Angeles,  Houston  or  Dallas  where  many 
such  labs  are  located,  there  could  be  a 
lead  time  problem  in  West  Texas  and 
New  Mexico  where  the  refineries  are 
more  isolated  and  there  are  no  labs.  EPA 
proposed  to  refiners  that  enforcement 
discretion  was  not  needed  because 
isolated  refiners  could  meet  the 
independent  lab  requirements  by  mail. 
Various  refiners  indicated  to  EPA  that 
this  approach  satisfactorily  addressed 
their  concerns  on  this  issue. ^^ 

One  refiner  commented  that  a  minor 
implementation  problem  results  from 
the  fact  that  in-line  blender  certification 
by  EPA  could  require  six  months  to  a 
year.  The  refiner  suggested  that  a 
solution  would  be  for  EPA  to  certify 
promptly  new  in-line  blenders  within 
thirty  days.  EPA  believes  the 
appropriate  way  to  address  this  issue  is 
contained  in  the  RFC  regulations  (40 
CFR  80.65(f)(4)).  In  addition.  EPA  has 
expeditiously  reviewed  any  in-line 
blending  petitions  received  to  address 
any  supply  issues. 

Refiners  commented  that  transitions 
from  conventional  gasoline  to  RFC 
always  pose  unique  problems.  One 
refiner  stated  it  was  willing  to  work 
with  industry,  EPA,  and  Arizona  to 
ensure  a  successful  transition.  Another 
refiner  commented  that  Phoenix  may  be 
facing  two  fuel  transitions  in  rapid 
succession — a  transition  from 
conventional  gasoline  to  federal  RFC 
and  a  transition  from  federal  RFC  to 
federal  RFC  plus  7.0  RVP.  The  refiner 
urged  EPA  to  work  with  Arizona  to 
educate  the  public  about  these  changes 
because  public  acceptance  of  the  fuels 
changes  coming  to  Phoenix  is  critical  to 
acceptance  of  longer-term  presumably 
more  stringent,  fuels  solutions  now 
being  devised  for  the  Phoenix  area. 


-  See  Docket  A-97-02.  IV-E-6. 


EPA  agrees  that  a  public  education 
strategy  is  important  for  fuel  changes. 
EPA's  Office  of  Mobile  Sources  and 
Region  9  have  been  working  with 
Arizona,  which  has  prepared  a  public 
outreach  and  education  plan  that 
includes  meetings  with  stakeholders, 
television  advertisements,  hotlines, 
informational  brochures  provided 
directly  to  motorists,  and  training  for 
technicians  and  service  station 
employees.  EPA  has  also  provided  some 
funding  for  the  Phoenix  federal  RFG 
public  education  program. 

IV.  Environmental  Impact 

Gasoline  vapors  and  vehicle  exhaust 
contain  VOCs  and  NOx  that  react  in  the 
atmosphere  in  the  presence  of  sunlight 
and  heat  to  produce  ozone,  a  major 
component  of  smog.  Vehicles  also 
release  toxic  emissions,  one  of  which 
(benzene)  is  a  known  human 
carcinogen.  Federal  RFC  contains  less  of 
the  ingredients  that  contribute  to  these 
harmful  forms  of  air  pollution. 
Consequently,  RFG  reduces  the 
exposure  of  the  U.S.  public  overall  to 
ozone  and  certain  air  toxics. 

The  federal  Phase  I  RFG  program 
provides  reductions  in  ozone-forming 
VOC  emissions  and  air  toxics,  and 
prohibits  any  increase  in  NOx 
emissions.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground-level  ozone 
(or  smog)  can  damage  sensitive  lung 
tissue,  reduce  lung  function,  cause  lung 
inflammation,  increase  susceptibility  to 
respiratory  infection,  and  increase 
sensitivity  of  asthmatics  to  allergens 
(e.g.,  pollen)  and  other 
bronchoconstrictors.  Symptoms  from 
short-term  exposure  to  ozone  include 
coughing,  eye  and  throat  irritation,  and 
chest  pain.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  lung  tissue  and  may 
lead  to  chronic  respiratory  illness. 

Toxic  emissions  from  motor  vehicles 
have  been  estimated  to  account  for 
roughly  half  of  the  total  exposure  of  the 
urban  U.S.  population  to  toxic  air 
emissions.  Reductions  in  emissions  of 
toxic  air  pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year.  The  reduction  of 
benzene  provides  the  majority  of  air 
toxics  emission  reductions  from  RFG. 
New  monitoring  data  from  the  1995  EPA 
Air  Quality  Trends  Report  shows  that  in 
RFC  areas,  benzene  was  reduced  by  43 
percent.  A  number  of  adverse  non- 
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cancer  health  effects,  such  as  eye,  nose, 
and  throat  irritation,  have  also  been 
associated  with  exposure  to  elevated 
levels  of  these  air  toxics. 

The  Arizona  Task  Force  estimates  that 
if  federal  RFG  is  required  to  be  sold  in 
Phoenix,  VOC  emissions  wrill  be  cut  by 
more  than  nine  tons  per  day.  In 
addition,  all  vehicles  would  have 
improved  emissions  and  the  area  would 
also  get  reductions  in  toxic  emissions. 

V.  Statutory  Authority 

The  Statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211(c)  and  (k)  and  301  of  the 
Clean  Air  Act,  as  amended;  42  U.S.C. 
7545  (c)  and  (k)  and  7601. 

VI.  Regulatory  Flexibility 

For  the  following  reasons,  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  rule.  EPA  has 
also  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  promulgating  the  RFG  and  anti- 
dumping regulations,  the  Agency 
analyzed  the  impact  of  the  regulations 
on  small  businesses.  The  Agency 
concluded  that  the  regulations  may 
possibly  have  some  economic  effect  on 
a  substantial  number  of  small  refiners, 
but  that  the  regulations  may  not 
significantly  affect  other  small  entities, 
such  as  gasoline  blenders,  terminal 
operators,  service  stations  and  ethanol 
blenders.  See  59  FR  7810-7811 
(February  16, 1994).  As  stated  in  the 
preamble  to  the  final  RFG/anti-dumping 
rule,  exempting  small  refiners  from  the 
RFC  regulations  would  result  in  the 
failure  of  meeting  CAA  standards.  59  FR 
7810.  However,  since  most  small 
refiners  are  located  in  the  mountain 
states  or  in  California,  which  has  its 
own  RFG  program,  the  vast  majority  of 
small  refiners  are  unaffected  by  the 
federal  RFG  requirements  (although  all 
refiners  of  conventional  gasoline  are 
subject  to  the  anti-dumping 
requirements).  Moreover,  all  businesses, 
large  and  small,  maintain  the  option  to 
produce  conventional  gasoline  to  be 
sold  in  areas  not  obligated  by  the  Act  to 
receive  RFG  or  those  areas  which  have 
not  chosen  to  opt  into  the  RFG  program. 
A  complete  analysis  of  the  effect  of  the 
RFG/anti-dumping  regulations  on  small 
businesses  is  contained  in  the 
Regulatory  Flexibility  Analysis  which 
was  prepared  for  the  RFG  and  anti- 
dumping rulemaking,  and  can  be  found 
in  the  docket  for  that  rulemaking.  The 
docket  number  is:  EPA  Air  Docket  A- 
92-12. 

Today's  rule  will  affect  only  those 
refiners,  importers  or  blenders  of 


gasoline  that  choose  to  produce  or 
import  RFG  for  sale  in  the  Phoenix 
ozone  nonattainment  area,  and  gasoline 
distributors  and  retail  stations  in  those 
areas.  As  discussed  above,  EPA 
determined  that,  because  of  their 
location,  the  vast  majority  of  small 
refiners  would  be  unaffected  by  the  RFG 
requirements.  For  the  same  reason,  most 
small  refiners  will  be  unaffected  by 
today's  action.  Other  small  entities, 
such  as  gasoline  distributors  and  retail 
stations  located  in  Phoenix,  which  will 
become  a  covered  area  as  a  result  of 
today's  action,  will  be  subject  to  the 
same  requirements  as  those  small 
entities  which  are  located  in  current 
RFG  covered  areas.  The  Agency  did  not 
find  the  RFG  regulations  to  significantly 
affect  these  entities. 

Vn.  Public  Participation 

The  Agency  held  a  public  hearing  on 
March  18,  1997  to  hear  comments  on 
the  Notice  of  Proposed  Rulemaking  (62 
FR  7197)  published  February  18,  1997. 
Comments  were  provided  at  the  hearing 
by  the  Arizona  Department  of 
Environmental  Quality,  fuel  oxygenate 
producers,  and  representatives  of  the  oil 
industry,  environmental  organizations, 
and  other  businesses  that  participated 
on  the  Arizona  Air  Quality  Strategies 
Task  Force.  In  addition,  EPA  reviewed 
and  considered  written  conunents  on 
the  proposal  submitted  by  the  same 
groups.  These  comments  have  been 
presented  and  addressed  in  the 
preamble  above  (See  III.  Response  to 
Comments).  All  comments  received  by 
the  Agency  are  located  in  the  EPA  Air 
Docket  A-97-02  (See  ADDRESSES). 

Vm.  Executive  Order  12866 

Under  Executive  Order  12866,'*  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. -^' 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
1 2866  and  is  therefore  not  subject  to 
OMB  review. 

EX.  Paperwork  Reduction  Act 

Today's  action  does  not  impose  any 
new  information  collection  burden. 
Refiners  are  currently  subject  to  the 
information  collection  requirements  for 
federal  reformulated  gasoline  and 
conventional  gasoline.  Today's  rule 
adds  an  additional  ozone  nonattainment 
area  as  a  federal  RFG  covered  area;  the 
rule  does  not  change  the  information 
collection  requirements  already 
associated  with  federal  RFG.  The  Office 
of  Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
final  RFC/antidumping  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  has 
assigned  OMB  control  number  2060- 
0277  (EPA  ICR  No.  1951). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources;    . 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  ICR  document(s)  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (mail  code  2136);  Washington. 
DC  20460  or  by  calling  (202)  260-2740. 
Include  the  ICR  and/or  OMB  number  in 
any  correspondence. 

X.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  P.L.  104-^,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local. 


"  See  58  FR  51735  (October  4.  1993). 


>'Id.  At  section  3(0  (1>— (4). 


in:'' 
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or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Under  section 
205,  for  any  rule  subject  to  section  202 
EPA  generally  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Under  section  203,  before  establishing 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  EPA  must  take  steps  to 
inform  and  advise  small  governments  of 
the  requirements  and  enable  them  to 
provide  input. 

EPA  has  determined  that  today's  rule 
do«s  not  trigger  the  requirements  of 
UMRA.  The  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  to  State,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more,  and  it  does  not  establish 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments. 

XI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  extend  the  federal  RFC 
program  to  the  Phoenix  ozone 
nonattainment  area  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Xn.  Submission  to  Congress 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule  "  as  defined  by  5 
U.S.C.  804(2). 

Environmental  protection,  Air 
pollution  control.  Fuel  additives. 
Gasoline,  and  Motor  vehicle  pollution. 

Dated:  May  28,  1997. 
Carol  M.  Brownsr, 
Administmtor 

40  CFR  part  80  is  amended  as  follows: 


PART  SO-REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows; 

Authority:  Sees.  114,  211.  and  301(a)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C.  7414, 
7545  and  7601(aJ). 

2.  Section  80.70  is  amended  by 
adding  paragraph  (m)  as  follows: 

§  80.70    Covered  areas. 

***** 

(m)  The  prohibitions  of  section 
211(k)(5)  will  apply  to  all  persons  other 
than  retailers  and  wholesale  purchaser- 
consumers  July  3,  1997.  The 
prohibitions  of  section  211(k)(5)  will 
apply  to  retailers  and  wholesale 
piut:haser-consumers  August  4,  1997. 
As  of  the  effective  date  for  retailers  and 
wholesale  purchaser-consumers,  the 
Phoenix,  Arizona  ozone  nonattainment 
area  is  a  covered  area.  The  geographical 
extent  of  the  covered  area  listed  in  this 
paragraph  shall  be  the  nonattainment 
boundaries  for  the  Phoenix  ozone 
nonattainment  area  as  specified  in  40 
CFR  81.303. 

IFR  Doc.  97-14442  Filed  6-2-97;  8:45  am] 

BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[TX-29-1-6085a;  FRL-6834-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Texas;  Revised 
Geographical  Designation  of  Certain 
Air  Quality  Control  Regions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule  and  correction 
of  error. 

SUMMARY:  This  action  approves  a  July  2, 
1993,  request  by  the  Governor  of  Texas 
to  revise  the  geographical  boundaries  of 
seven  Air  Quality  Control  Regions 
(AQCRs)  in  the  State  of  Texas  to 
conform  with  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  regional  boundaries.  This 
action  also  corrects  an  error  in  the  list 
of  counties  for  another  AQCR  in  Texas. 
DATES:  This  action  is  effective  on 
August  4,  1997  unless  adverse  or  critical 
comments  are  received  by  July  3, 1997. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 


Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 
Division,  One  Fountain  Place,  1445  Ross 
Avenue.  Suite  700,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle.  AusUn,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  EPA  Region  6  Air  Planning 
Section  at  (214)  665-7253  and  at  the 
Region  6  address  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  boundaries  of  AQCRs  designated 
by  the  Administrator  of  the  EPA 
pursuant  to  section  107  of  the  Clean  Air 
Act  (the  Act)  are  codified  in  40  CFR  81, 
subpart  B — Designation  of  Air  Quality 
Control  Regions.  Below  is  a  list  of  the 
twelve  AQCRs  located  partly  or  entirely 
in  the  State  of  Texas.  The  section  of  40 
CFR  81  subpart  B  where  the  boundary 
of  the  AQCR  is  defined  is  given  in 
parenthesis  following  the  name  of  the 
AQCR. 
AQCR  022 — Shreveport-Texarkana- 

Tyler  Interstate  (81.94) 
AQCR  106 — Southern  Louisiana- 
Southeast  Texas  Interstate  (81.53) 
AQCR  153— El  Paso- Las  Cruces- 
Alamagordo  Interstate  (81.82) 
AQCR  210— Abilene- Wichita  Falls 

Intrastate  (81.132) 
AQCR  211— Amarillo-Lubbock 

Intrastate  (81.133) 
AQCR  212— Austin- Waco  Intrastate 

(81.134) 
AQCR  213— Brownsville-Laredo 

Intrastate  (81.135) 
AQCR  214— Corpus  Christi- Victoria 

Intrastate  (81.136) 
AQCR  215— Metropolitan  Dallas-Fort 

Worth  Intrastate  (81.039) 
AQCR  216 — Metropolitan  Houston- 
Galveston  Intrastate  (81.038) 
AQCR  217 — Metropolitan  San  Antonio 

Intrastate  (81.040) 
AQCR  218— Midland-Odessa-San 
Angelo  Intrastate  (81.137) 
Section  107(e)  of  the  Act  permits  a 
state  to  request  realignment  of  AQCRs 
within  the  state  if  the  state  determines 
that  the  realignment  will  provide  for 
more  efficient  and  effective  air  quality 
management.  The  state  must  have  the 
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permission  of  the  governor  of  a 
neighboring  state  if  the  realignment  will 
significantly  affect  the  neighboring  state. 

II.  State  Submittal 

On  May  11,  1993,  the  Texas  Air 
Control  Board  (TACB)  adopted 
Resolution  Number  93-16  reassigning 
the  TACB  regional  boundaries.  This 
State-action  was  taken  in  response  to  a 
May  29,  1992,  directive  from  the  State 
Comptroller  and  the  Commissioner  of 
Health  and  Human  Services  establishing 
uniform  service  regions.  This  was  to 
result  in  more  effective  and  efficient  air 
quality  management  and  delivery  of  air 
quality  control  service  to  the  citizens  of 
the  State.  • 

The  Governor  of  Texas  submitted  to 
EPA  on  July  2,  1993,  a  request  to  revise 
the  geographical  boundaries  of  seven 
AQCRs  in  the  State  by  transferring  a 
total  of  nine  counties  from  three  AQCRs 
to  four  adjacent  AQCRs.  The  requested 
changes  would  revise  the  boundaries  of 
the  existing  AQCRs  to  be  consistent 
with  the  newly  designated  TACB 
regional  boundaries. 

The  TACB  merged  with  the  former 
Texas  Department  of  Water  Resources  to 
become  the  TNRCC  on  September  1, 
1993.  The  TNRCC  is  also  subject  to  the 
May  29,  1992,  directive  so  its  regional 
boundaries  are  the  same  as  the 
submitted  regional  boundaries. 
Therefore  this  action  is  being  approved 
for  the  TNRCC. 

This  action  is  making  the  following 
changes  to  the  boundaries  of  the  Texas 
AQCRs  as  requested  by  the  Governor: 

1.  Coke,  Concho,  Menard,  and 
McCulloch  Counties  are  being  moved 
from  the  Abilene-Wichita  Falls 
Intrastate  AQCR  to  the  Midland-Odessa- 
San  Angelo  Intrastate  AQCR. 

2.  Childress  County  is  being  moved 
from  the  Abilene-Wichita  Falls 
Intreistate  AQCR  to  the  Amarillo- 
Lubbock  Intrastate  AQCR. 

3.  Walker  County  is  being  moved  from 
the  Southern  Louisiana-Southeast  Texas 
Interstate  AQCR  to  the  Metropolitan 
Houston-Galveston  Intrastate  AQCR. 

4.  Mason  and  Kimble  Counties  are 
being  moved  from  the  Metropolitan  San 
Antonio  Intrastate  AQCR  to  the 
Midland-Odessa-San  Angelo  Intrastate 
AQCR. 

5.  Gonzales  County  is  being  moved 
from  the  Metropolitan  San  Antonio 
Intrastate  AQCR  to  the  Corpus  Christi- 
Victoria  Intrastate  AQCR. 

All  of  the  affected  counties  are 
presently  designated  as  attainment  for 
the  National  Ambient  Air  Quality 
Standards.  Reassignment  of  the  counties 
from  one  AQCR  to  another  should  not 
cause  significant  impact  on  the  air 
quality  of  any  of  the  counties  involved. 


The  transfer  of  Walker  County  from 
the  Southern  Louisiana-Southeast  Texas 
Interstate  AQCR  to  the  Metropolitan 
Houston-Galveston  Intrastate  AQCR  is 
the  only  action  affecting  an  interstate 
AQCR  or  AQCRs  with  nonattainment 
counties.  Walker  County  is  in 
attainment  for  all  of  the  criteria 
pollutants.  Therefore  the  transfer  will 
not  affect  the  status  of  either  AQCR.  The 
Governor  of  Texas  does  not  need  the 
permission  of  the  Governor  of  Louisiana 
because  Walker  County  is  in  attainment 
and  is  more  than  75  miles  (120 
kilometers)  from  the  Louisiana-Texas 
border.  Therefore  the  transfer  will  not 
have  a  significant  effect  on  the  State  of 
Louisiana. 

This  action  also  corrects  an  error 
made  in  the  revision  to  the  geographical 
designation  of  certain  Texas  AQCRs 
approved  in  the  Federal  Register  on 
August  6,  1991  (56  FR  37288).  On  page 
37289  of  the  August  6,  1991,  action, 
EPA  inadvertently  left  Mills  County  out 
of  the  list  of  counties  in  the  Austin- 
Waco  Intrastate  Air  Quality  Control 
Region.  This  action  corrects  the  error  by 
adding  Mills  County  to  the  list  of 
counties  in  40  CFR  81.134.  Mills  County 
is  already  correctly  listed  in  the  tables 
in  40  CFR  81.344  fpr  Texas. 

ni.  Final  Action 

The  EPA  is  approving  a  July  2,  1993, 
request  by  the  Governor  of  Texas  to 
revise  the  boundaries  of  seven  AQCRs 
in  Texas  b^  transferring  a  total  of  nine 
counties  from  three  AQCRs  to  four 
adjacent  AQCRs.  The  EPA  is  also 
correcting  an  error  in  the  list  of  counties 
in  40  CFR  81.134  by  adding  Mills 
County. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  this  revision  to  the 
geographical  boundaries  of  Texas 
AQCRs  should  adverse  or  critical 
comments  be  filed.  This  action  will  be 
effective  August  4,  1997  unless,  by  July 
3,  1997,  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  this 
acUon  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 


sucn  tommeiUb  aru  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  4,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revisions  to  the  geographical 
boundaries  of  AQCRs.  Each  request  for 
revisions  to  the  geographical  boundaries 
of  AQCRs  shall  be  considered  separately 
in  light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

FV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  imder  section  107(e)  of  the 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  §  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
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that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  §  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  §804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  4.  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 


Dated:  May  22.  1997. 
Myron  O.  Knudson, 

Acting  Regional  Administrator. 

40  CFR  part  81  is  amended  as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B — Designation  of  Air  Quality 
Control  Re<Ccons 

2.  Section  81.38  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

§81.38    Metropolitan  Houston-Galveston 
Intrastate  Air  Quality  Control  Region. 

***** 

In  the  State  of  Texas;  Austin  County, 
Brazoria  County.  Chamtiers  County.  Colorado 
County.  Fort  Bend  County.  Galveston 
County.  Harris  County.  Liberty  County. 
Matagorda  County.  Montgomery  County, 
Walker  County,  Waller  County.  Wharton 
County. 

3.  Section  81.40  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

S  81 .40    Metropolitan  San  Antonio 
Intrastate  Air  Quality  Control  Region. 

***** 

In  the  State  of  Texas:  Atascosa 
County.  Bandera  County,  Bexar  County, 
Comal  County,  Dimmit  County, 
Edwards  County,  Frio  County,  Gillespie 
County,  Guadalupe  County,  Karnes 
County,  Kendall  County,  Kerr  County, 
Kinney  County,  La  Salle  County, 
Maverick  County,  Medina  County,  Real 
County,  Uvalde  County,  Val  Verde 
County.  Wilson  County,  Zavala  County. 

4.  Section  81.53  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

§81.53    Souttiem  Louisiana-Southeast 
Texas  Interstate  Air  Quality  Control  Region. 

•         *         •         •         • 

In  the  State  of  Texas:  Angelina  County, 
Hardin  County.  Houston  County,  )asper 
County.  )efferson  County.  Nacogdoches 
County.  Newton  County.  Orange  County. 
Polk  County.  Sabine  County.  San  Augustine 
County.  San  )acinto  County,  Shelby  County. 
Trinity  County.  Tyler  County. 

5.  Section  81.132  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

§81.132    Abilene-Wichita  Falls  Intrastate 
Air  Quality  Control  Region. 

***** 

In  the  State  of  Texas:  Archer  County. 
Baylor  County.  Brown  County.  Callahan 
County.  Clay  County,  Coleman  County. 
Comanche  County.  Cottle  County.  Eastland 
County,  Fisher  County,  Foard  County. 


Hardeman  County.  Haskell  County,  Jack 
County,  Jones  County,  Kent  County,  Knox 
County,  Mitchell  County.  Montague  County, 
Nolan  County.  Runnels  County.  Scurry 
County.  Shackelford  County,  Stephens 
County.  Stonewall  County.  Taylor  County, 
Throckmorton  County.  Wichita  County, 
Wilbarger  County,  Young  County. 

6.  Section  81.133  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

§  81 . 1 33    Amarillo-Lut>t>ock  Intrastate  Air 
Quality  Control  Region. 

***** 

In  the  State  of  Texas:  Armstrong  County, 
Bailey  County,  Briscoe  County.  Carson 
County.  Castro  County.  Childress  County. 
Cochran  County.  Collingsworth  County. 
Crosby  County.  Dallam  County.  Deaf  Smith 
County.  Dickens  County.  Donley  County. 
Floyd  County,  Garza  County.  Gray  County. 
Hale  County,  Hall  County.  Hansford  County, 
Hartley  County,  Hemphill  County.  Hockley 
County,  Hutchinson  County,  King  County, 
Lamb  County.  Lipscomb  County,  Lubbock 
County.  Lynn  County,  Moore  County,  Motley 
County,  Ochiltree  County,  Oldham  County, 
Parmer  County,  Potter  County,  Randall 
County,  Roberts  County,  Sherman  County, 
Swisher  County,  Terry  County,  Wheeler 
County.  Yoakum  County. 

7.  Section  81.134  is  amended  by 
revising  the  entry  for  repos  to  read  as 
follows: 

§  81 . 1 34    Austln-Waco  Intrastate  Air  Quality 
Control  Region. 

*         *         *         •         • 

In  the  State  of  Texas:  Bastrop  County,  Bell 
County.  Blanco  County.  Bosque  County. 
Brazos  County.  Burleson  County.  Burnet 
County.  Caldwell  County,  Coryell  County, 
Falls  County.  Fayette  County,  Freestone 
County,  Grimes  County,  Hamilton  County, 
Hays  County,  Hill  County,  Lampasas  County, 
Lee  County,  Leon  County.  Limestone  County, 
Llano  County,  Madison  County,  McLennan 
County,  Milam  County,  Mills  County. 
Robertson  County,  San  Saba  County,  Travis 
County.  Washington  County,  Williamson 
County. 

8.  Section  81.136  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

§81.136    Corpus  Chrlstl-Victoria  Intrastate 
Air  Quality  Control  Region. 

***** 

In  the  State  of  Texas:  Aransas  County.  Bee 
County.  Brooks  County.  Calhoun  County,  De 
Witt  County.  Duval  County,  Goliad  County, 
Gonzales  County.  Jackson  County.  Jim  Wells 
County,  Kenedy  County,  Kleberg  County, 
Lavaca  County,  Live  Oak  County,  McMullen 
County.  Nueces  County.  Refugio  County,  San 
Patricio  County,  Victoria  County. 

9.  Section  81.137  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 
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§  81 . 1 37    Midland-Odessa-San  Angelo 
Int  asta  '  Air  Quality  Control  Region. 

***** 

In  the  State  of  Texas:  Andrews  County, 
Borden  County,  Coke  County,  Concho 
County,  Crane  County,  Crockett  County, 
Dawson  County,  Ector  County,  Gaines 
County,  Glasscock  County,  Howard  County, 
Irion  County,  Kimble  County,  Loving  County, 
Martin  County,  Mason  County,  McCulloch 
County,  Menard  County,  Midland  County, 


Pecos  County,  Reagan  County,  Reeves 
County,  Schleicher  County,  Sterling  County, 
Sutton  County,  Terrell  County,  Tom  Green 
County,  Upton  County,  Ward  County, 
Winkler  County. 

Subpart  C — Section  107  Attainment 
Status  Designations 

10.  In  §81.344,  the  carbon  monoxide 
table  and  the  ozone  table  are  amended 

Texas— Carbon  Monoxide 


by  revising  the  lists  of  counties  in 
AQCRs  106,  210,  211.  214,  216.  217,  and 
218  to  read  as  follows: 

§81.344    Texas. 


Designated  area 


Designation 


Ctassiftcation 


Date' 


Type 


Date' 


Type 


JR106 


AOCfl  106  Southern  Louisiana-S.E.  Texas  Interstate  

Angelina  County,  Hardin  County,  Houston  County, 
Jasper  County,  Jeflerson  County,  Nacogdoches 
County,  Newton  County,  Orange  County,  Polk 
County,  Sabine  County,  San  Augustine  County, 
San  Jacinto  County,  Shelby  County.  Trinity  Coun- 
ty. Tyler  County 


AQCR  210  Abilene-Wichita  Falls  Intrastate 


Archer  County,  Baylor  County,  Brown  County,  Cal- 
lahan County,  Clay  County,  Coleman  County.  Co- 
manche County,  Cottle  County,  Eastland  County, 
Fisher  County,  Foard  County,  Hardeman  County, 
Haskell  County,  Jack  County,  Jones  County,  Kent 
County,  Knox  County,  Mitchell  County,  Montague 
County,  Nolan  County,  Runnels  County,  Scurry 
County.  Shackelford  County.  Stephens  County. 
Stonewall  County,  Taykw  County,  Throckmorton 
County,  Wichita  County,  Wilbarger  County,  Young 
County 
AQCR  211  Amarillo-Lubbock  Intrastate 

Armstrong  County,  Bailey  County,  Briscoe  County, 
Carson  County,  Castro  County,  Childress  County. 
Cochran  County,  Collingsworth  County,  Crosby 
County,  Dallam  County,  Deaf  Smith  County,  Dick- 
ens County,  Donley  County,  Ftoyd  County,  Garza 
County,  Gray  County,  Hale  County,  Hall  County, 
Hansford  County,  Hartley  County,  Hemphill  Coun- 
ty, Hockley  County,  Hutchinson  County.  King 
County,  Lamb  County,  Lipscomb  County,  Lub- 
bock County.  Lynn  County,  Moore  County,  Motley 
County,  Ochiltree  County.  OkJham  County, 
Parmer  County,  Potter  County,  Candall  County, 
Roberts  County,  Sherman  County,  Swisher  Coun- 
ty. Terry  County.  Wheeler  County,  Yoakum  Coun- 
ty 


Undassifiable/Attainment. 


Unclassifiable/  Attain- 
ment. 


Undassifiable/Attainment 


>, 


AQCR  214  Corpus  Christi-Vk:toria  Intrastaite  

Aransas  County,  Bee  County,  Brooks  County.  Caf- 
houn  County,  De  Witt  County,  Duval  County, 
Goliad  County,  Gonzales  County,  Jackson  Coun- 
ty, Jim  Wells  County,  Kenedy  County,  Kleberg 
County,  Lavaca  County.  Live  Oak  County, 
McMullen  County.  Nueces  County.  Refugk)  Coun- 
ty. San  Patricio  County,  Victoria  County 


Unciassifiat)ie/Attainment. 


AQCR  216  Metropolitan  Houston-Gaiveston  Intrastate 


Undassifiabte/Attair>ment 
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Texas — Carbon  Monoxide— Continued 

Designation                                            Classification 

Designated  area 

Date'                       Type                       Date'                       Type 

Austin  County,  Brazoria  County,  Chambers  County. 
Colorado  County,  Fort  Bend  County,  Galveston 
County,  Harris  County,  Lit)erty  County,  Matagorda 
County,  Montgomery  County,  Walker  County, 
Waller  County,  Wharton  County 
AQCR  217  Metropolitan  San  Antonio  Intrastate 

Atascosa  County,  Bandera  County,  Bexar  County, 
Comal  County,  Dimmit  County,  Edwards  County, 
Fno  County,  Gillespie  County,  Guadalupe  County, 
Karnes  County,  Kendall  County,  Kerr  County, 
Kinney  County,  La  Salle  County.  Maverick  Coun- 
ty, Medina  County,  Real  County,  Uvalde  County, 
Val  Verde  County,  Wilson  County,  Zavala  County 
AQCR  218  Midland-Odessa-San  Angelo  Intrastate  

Andrews  County,  Borden  County,  Coke  County, 
Concho  County,  Crane  County,  Crockett  County. 
Dawson  County,  Ector  County,  Gaines  County, 
Glasscock  County,  Howard  County,  Irion  County. 
Kimble  County,  Loving  County,  Martin  County, 
Mason  County,  McCulloch  County,  Menard  Coun- 
ty, Midland  County,  Pecos  County,  Reagan  Coun- 
ty, Reeves  County.  Schleicher  County.  Sterling 
County,  Sutton  County,  Terrell  County,  Tom 
Green  County,  Upton  County.  Ward  County, 
Winkler  County 


Unclassifiable/Attainment. 


Unclasstfiable/Attainment. 


'This  date  is  November  15,  1990,  unless  otherwise  noted. 


TEXAS— Ozone 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


AQCR  106  S  Louisiana-SE  Texas  Interstate  (Remainder  of) 
Angelina    County,    Houston    County,    Jasper    County, 
Nacogdoches  County,  Newton  County,  Polk  County, 
Sabine  County,  San  Augustine  County,  San  Jacinto 
County,  Shelby  County.  Trinity  County.  Tyler  County 


Unclassifiable/Attainment 


AQCR  210  Abilene-Wichita  Falls  Intrastate 

Archer  County,  Baylor  County,  Brown  County,  Callahan 
County,  Clay  County,  Coleman  County.  Comanche 
County,  Cottle  County,  Eastland  County,  Fisher  Coun- 
ty, Foard  County,  Hardeman  County,  Haskell  County, 
Jack  County,  Jones  County,  Kent  County,  Knox  Coun- 
ty, Mitchell  County,  Montague  County,  Nolan  County. 
Runnels  County,  Scurry  County,  Shackelford  County, 
Stephens  County,  Stonewall  County.  Taylor  County. 
Throckmorton  County.  Wichita  County.  Wilbarger 
County.  Young  County 

AQCR  21 1  Amanllo-Lubbock  Intrastate 


Unclassifiable/Attainment 


Unclassifiable/Attainment 


UMI 


II 
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Texas— Ozone— Continued 

Designated  area 

1 

Designation 

Ctassification 

Date '                       Type 

Date' 

Type 

Armstrong  County,  Bailey  County,  Briscoe  County,  Car- 
son County,  Castro  County,  Childress  County,  Coch- 
ran County,  Collingsworth  County,  Crosby  County. 
Dallam  County,  Deaf  Smith  County,  Dickens  County, 
Donley  County,  Floyd  County,  Garza  County,  Gray 
County,  Hale  County,  Hall  County,  Hansford  County, 
Hartley  County,  Hemphill  County,  Hockley  County, 
Hutchinson  County,  King  County,  Lamb  County, 
Lipscomb  County,  Lubbock  County,  Lynn  County, 
Moore  County,  Motley  County,  Ochiltree  County, 
Oldham  County,  Parmer  County,  Potter  County,  Ran- 
dall County,  Roberts  County,  Sherman  County,  Swish- 
er County,  Terry  County,  Wheeler  County,  Yoakum 
County 


AOCR  21 4  Corpus  Christi-Victoria  Intrastate  (Remainder  of) 
Aransas  County,  Bee  County,  Brooks  County,  Calhoun 
County,  De  Witt  County,  Duval  County,  Goliad  Coun- 
ty, Gonzales  County,  Jackson  County,  Jim  Wefls 
County,  Kenedy  County,  Kleberg  County,  Lavaca 
County,  Live  Oak  County,  McMuUen  County,  Refugk) 
County,  San  Patricio  County. 

AOCR  214  Corpus  Christi-Vkrtoria  Intrastate  (part)  

Nueces  County 


Undassifiable/Attainment 


AOCR  216  Metro  Houston-Galveston  Intrastate  (Remainder 
of). 
Austin  County,  Cok>rado  County,   Matagorda  County, 
Walker  County,  Wharton  County 

AOCR  21 7  Metro  San  Antonro  Intrastate  (part)  

Bexar  County 
AOCR  217  Metro  San  Antonk)  Intrastate  (Remainder  of). 
Atascosa  County,  Bandera  County,  Comal  County, 
Dimmit  County,  Edwards  County,  Fno  County,  Gilles- 
pie County.  Guadalupe  County,  Karnes  County,  Ken- 
dall County,  Kerr  County,  Kinney  County,  La  Salle 
County,  Maverick  County,  Medina  County,  Real  Coun- 
ty, Uvalde  County.  Val  Verde  County,  Wilson  County, 
Zavala  County 

AOCR  218  Midland-Odessa-San  Angelo  Intrastate  (part)  

Ector  County 
AOCR  218  Midland-Odessa-San  Angelo  Intrastate  (Remain- 
der oO. 
Andrews  County,  Borden  County,  Coke  County,  Concho 
County,    Crane   County,    Crockett   County,    Dawson 
County,  Gaines  County,  Glasscock  County,  Howard 
County,  Inon  County,  Kimble  County,  Loving  County, 
Martin   County,   Mason   County,   McCulloch   County. 
Menard    County,    Midland    County,    Pecos    County, 
Reagan  County,  Reeves  County,  Schleicher  County, 
Sterling  County,  Sutton  County,  Terrell  County,  Tom 
Green  County,  Uf^on  County,  Ward  County,  Winkler 
County 


Undassifiable/Attainment 


Unclassiriat)le/Attainment 


Unclassifiable/Attainmem 


Undassifiat>le/Attainment 
Undassifiable/Attainment 


'  This  date  is  November  1 5,  1 990,  unless  otherwise  noted. 


•        •         • 

[FR  Doc.  97-14450  Filed  6-2-97;  8:45  ami 
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«OTECTION 


ENVIRONMENT' 
40CFP  -^Bf  n2 


fFRL-5833-71 

Proiecticr:  o<  StratosiS^if".-  0?one 

AQENCY:  Environmental  rrotection 
Agsncy. 


ACTION:  Notice  of  acceptability. 

SUMMARY:  This  notice  expands  the  list  of 
acceptable  substitutes  for  ozone- 
depleting  substances  (ODS)  under  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program. 
EFFECTIVE  DATE:  June  3.  1997. 
ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
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42,  Central  Docket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Agency,  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  Telephone: 
(202)  260-7548.  The  docket  may  be 
inspected  between  8:00  a.m.  and  5:30 
p.m.  weekdays.  As  provided  in  40  CFR 
Fart  2,  a  reasonable  fee  may  be  charged 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Weisner  at  (202)  233-9193  or  fax 
(202)  233-9577,  U.S.  EPA,  Stratospheric 
Protection  Division.  401  M  Street,  S.W.. 
Mail  Code  6205).  Washington,  D.C. 
20460;  EPA  Stratospheric  Ozone 
Protection  Hotline  at  (800)  296-1996; 
EPA  World  Wide  Web  Site  at  http:// 
www.epa.gov/ozone/title6/snap/ 
snap.htinl. 

SUPPLEMENTARY  INFORMATION: 

I.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

Q.  Listing  of  Acceptable  Substitutes 

A.  Refrigeration  and  Air  Conditioning: 
Substitutes  for  Class  I  Substances 

B.  Foam  Blowing 

III.  Additional  Information 

Appendix  A —  Summary  of  Acceptable 

Decisions 

I.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  refers  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon.  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/ Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 


Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition.  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreach — Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18.  1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  Hrst  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consumed  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044).  EPA  does 
not  believe  that  rulemaking  procedures 
are  required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Consequently,  by  this 
notice  EPA  is  adding  substances  to  the 
list  of  acceptable  alternatives  without 
first  requesting  comment  on  new 
listings. 

EPA  does,  however,  believe  that 
Notice-and-Comment  rulemaking  is 
required  to  place  any  substance  on  the 
list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 


remove  a  substance  troni  uillior  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Federal  Register. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  substitute  manufacturers,  but 
may  include  importers,  formulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

EPA  published  notices  listing 
acceptable  alternatives  on  August  26. 
1994  (59  FR  44240),  January  13,  1995 
(60  FR  3318),  July  28,  1995  (60  FR 
38729).  February  8.  1996  (61  FR  4736). 
and  September  5.  1996  (61  FR  47012). 
and  published  final  rulemakings 
restricting  the  use  of  certain  substitutes 
on  June  13.  1995  (60  FR  31092).  May  22. 
1996  (61  FR  25585).  October  16.  1996 
(61  FR  54030).  and  March  10.  1997  (62 
FR  10700). 

n.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
substitutes  for  class  I  and  class  II 
substances  in  the  following  industrial 
sectors:  refrigeration  and  air 
conditioning,  and  foam  blowing.  In  this 
Notice,  EPA  has  split  the  refrigeration 
and  air  conditioning  sector  into  two 
parts:  substitutes  for  class  I  substances 
and  substitutes  for  class  II  substances. 
For  copies  of  the  full  list,  contact  the 
EPA  Stratospheric  Protection  Hotline  at 
(800) 29&-1996. 

Parts  A  and  B  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  today's 
listing  decisions  are  in  Appendix  A.  The 
comments  contained  in  Appendix  A 
provide  additional  information  on  a 
substitute,  but  for  listings  of  acceptable 
substitutes,  they  are  not  legally  binding 
under  section  612  of  the  Clean  Air  Act. 
Thus,  adherence  to  recommendations  in 
the  comments  is  not  mandatory  for  use 
as  a  substitute.  In  addition,  the 
comments  should  not  be  considered 
comprehensive  with  respect  to  other 
legal  obligations  pertaining  to  the  use  of 
the  substitute.  However.  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  to 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  allude 
to  sound  operating  practices  that  have 
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already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  affected  industry. 

A.  RefrigjBration  and  Air  Conditioning: 
Class  I   I 

1.  Crarification  on  the  Use  of  Fittings 
With  Manifold  Gauges 

EPA  has  issued  several  rules  imposing 
the  condition  that  motor  vehicle 
refrigerants  be  used  with  unique  fittings. 
Specifically,  regulations  require  that 

The  fittings  must  be  used  on  all  containers 
of  the  refrigerant,  on  can  taps,  on  recovery, 
recycling,  and  charging  equipment,  and  on 
all  air  conditioning  system  service  ports.  A 
refrigerant  may  only  be  used  with  the  fittings 
and  can  taps  specifically  intended  for  that 
refrigerant  and  designed  by  the  manufacturer 
of  the  refrigerant.  Using  a  refrigerant  with  a 
fitting  designed  by  anyone  else,  even  if  it  is 
different  from  fittings  used  with  other 
refrigerants,  is  a  violation  of  this  use 
condition.  Using  an  adapter  or  deliberately 
modifying  a  fitting  to  use  a  different 
refrigerant  is  a  violation  of  this  use  condition. 

One  interpretation  of  this  requirement 
is  that  manifold  gauge  sets  must  be 
dedicated  to  a  single  refiigerant.  They 
are  frequently  used  as  part  of  "recovery, 
recycling,  and  recharging  equipment" 
and  would,  therefore,  have  to  use  a 
permanently  attached  set  of  fittings 
unique  to  one  refrigerant.  Furthermore, 
adapters  to  change  the  manifold  gauges 
firom  one  refrigerant  to  -another  would 
be  illegal.  EPA  believes  this 
interpretation  is  overly  restrictive  and 
costly  to  service  shops. 

Manifold  gauges  allow  technicians  to 
diagnose  system  problems  and  to 
charge,  recover,  and/or  recycle 
refrigerant.  A  standard  fitting  has 
traditionally  been  used  at  the  end  of  the 
hoses  attached  to  the  manifold  gauges 
(designated  "end  1"  for  purposes  of  this 
discussion).  In  contrast,  the  SNAP  use 
conditions  require  the  use  of  unique 
fittings  at  the  other  ends  of  the  hoses 
that  attach  to  vehicle  air  conditioning 
systems  and  recovery  or  recycling 
equipment  (designated  as  "end  2").  This 
use  condition  still  applies;  once  a 
unique  fitting  is  attached  to  end  2,  it 
may  not  be  removed.  However,  it  is 
legal  to  continue  to  use  a  standard 
fitting  at  end  1 ,  changing  hoses  with 
unique  fittings  on  end  2  to  allow  the  use 
of  the  manifold  gauges  with  multiple 
refrigerants. 

An  example  will  clarify  the 
application  of  these  requirements. 
Assume  a  technician  has  been  working 
on  a  car  that  contains  refrigerant  X.  The 
car  and  recovery  or  recycling  equipment 
have  permanently  attached  fittings 


unique  to  X.  End  2  of  the  manifold 
gauge  hoses  also  have  permanently 
attached  matching  fittings  unique  to  X. 
Before  working  on  a  car  containing 
refrigerant  Y,  the  technician  must:  (1) 
Recover  refrigerant  remaining  in  the 
hoses  to  the  vacuum  specified  in  the 
appropriate  EPA  standard  for  recovery 
and/or  recycling.  (2)  disconnect  the 
hoses  from  the  vehicle  and  the  recovery 
or  recycling  equipment,  (3)  disconnect 
the  hoses  from  the  manifold  gauges,  (4) 
using  standard  fittings,  attach  end  1  of 
the  new  hoses  to  the  manifold  gauges 
(these  hoses  must  have  permanently 
attached  fittings  at  end  2  that  are  unique 
to  refrigerant  Y),  and  (5)  attach  end  2  of 
the  new  hoses  to  the  vehicle  containing 
refrigerant  Y  and  to  recovery  or 
recycling  equipment  that  meet  the    • 
applicable  standards  for  refrigerant  Y. 

Following  this  procedure  will  benefit 
the  environment,  the  vehicle  owner,  and 
the  shop.  Refrigerants  will  not  be 
released  irom  the  hoses,  different 
refrigerants  and  lubricants  will  not  be 
mixed  within  the  hoses,  and  shops  will 
not  have  to  purchase  multiple  manifold 
gauges. 

2.  Acceptable  Substitutes 

Note  that  EPA  acceptability  does  not 
mean  that  a  given  substitute  will  work 
in  a  specific  type  of  equipment  within 
an  end-use.  Engineering  expertise  must 
be  used  to  determine  the  appropriate 
use  of  these  and  any  other  substitutes. 
In  addition,  although  some  alternatives 
are  listed  for  multiple  refrigerants,  they 
may  not  be  appropriate  for  use  in  all 
equipment  or  under  all  conditions. 

a.  MT-31 

MT-31,  the  composition  of  which  has 
been  claimed  as  confidential  business 
information,  is  acceptable  as  a 
substitute  for  CFC-12  in  the  following 
retrofitted  and  new  systems: 

•  Centrifugal  and  Reciprocating 
Chillers. 

•  Industrial  Process  Refrigeration. 

•  Cold  Storage  Warehouses. 

•  Refrigerated  Transport. 

•  Retail  Food  Refrigeration. 

•  Vending  Machines. 

•  Water  Coolers. 

•  Commercial  Ice  Machines. 

•  Household  Refrigerators. 

•  Household  Freezers. 

and  as  a  substitute  for  HCFC-22  in  all 
retrofitted  end-uses. 

Because  this  blend  contains  an  HCFC, 
it  contributes  to  ozone  depletion. 
However,  this  concern  is  mitigated  by 
the  scheduled  phaseout  of  this 
chemical.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Air  Act  apply 
to  this  blend.  This  blend  does  not 


contain  any  fiammable  components,  and 
all  components  are  low  in  toxicity.  Note 
that  although  this  blend  was  submitted 
for  motor  vehicle  use,  the  submission 
did  not  include  the  technical  drawings, 
sample  fittings,  or  sample  label  required 
by  the  final  rule  that  took  effect  on 
November  15,  1996.  This  part  of  the 
submission  remains  incomplete,  and  it 
therefore  remains  illegal  to  use  this 
blend  as  a  CFC-1 2  substitute  in  motor 
vehicle  air  conditioning  systems. 

b.  GHG-X5 

GHG-X5,  which  consists  of  HCFC-22. 
HFC-227ea,  HCFC-142b.  and  isobutane. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-500  in  the  following  retrofitted 
and  new  systems: 

•  Centrifugal  and  Reciprocating 
Chillers. 

•  Industrial  Process  Refrigeration. 

•  Cold  Storage  Warehouses. 

•  Refrigerated  Transport. 

•  Retail  Food  Refrigeration. 

•  Vending  Machines. 

•  Water  Coolers. 

•  Commercial  Ice  Machines. 

•  Household  Refrigerators. 

•  Household  Freezers. 

•  Residential  Dehumidifiers. 

•  Motor  Vehicle  Air  Conditioners 
(both  automotive  and  non-automotive). 

Because  HCFC-22  and  HCFC-142b 
contribute  to  ozone  depletion,  they  will 
be  phased  out  of  production.  Therefore, 
these  blends  will  be  used  primarily  as 
retrofit  refrigerants.  However,  these 
blends  are  also  acceptable  for  use  in 
new  systems.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Afr  Act  apply 
to  these  blends.  HCFC-142b  has  one  of 
the  highest  ODPs  among  the  HCFCs. 
The  GWPs  of  HCFC-22  and  HCFC-142b 
are  1700  and  2000,  respectively,  which 
are  somewhat  high.  However,  this 
concern  is  mitigated  by  the  scheduled 
phaseout  of  these  refrigerants.  Although 
HCFC-142b  and  isobutane  are 
flammable,  these  blends  are  not.  In 
addition,  testing  of  this  blend  has 
shown  that  it  does  not  become 
flammable  after  leaks.  All  components 
are  low  in  toxicity. 

On  October  16,  1996,  (61  FR  54029). 
EPA  promulgated  a  final  rule  that 
prospectively  applied  certain  conditions 
on  the  use  of  any  refrigerant  used  as  a 
substitute  for  CFC-12  in  motor  vehicle 
air  conditioning  systems.  That  rule 
provided  that  EPA  would  list  new 
refrigerants  in  future  Notices.  This 
Notice  marks  the  first  such 
determination.  Therefore,  the  use  of 
GHG— X5  as  a  CFC-12  substitute  in 
motor  vehicle  air  conditioning  systems 
is  governed  by  the  standard  conditions 
that  have  been  imposed  on  previous 
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refrigerants,  including  the  use  of  unique 
fittings  designed  by  the  refrigerant 
manufacturer,  the  application  of  a 
detailed  label,  the  removal  of  the 
original  refrigerant  prior  to  charging 
with  GHG-X5,  and  the  installation  of  a 


high-pressure  compressor  cutoff  switch 
on  systems  equipped  with  pressure 
relief  devices.  In  addition,  because 
GHG— X5  contains  HCFC-22,  barrier 
hoses  must  be  used  with  this  refrigerant. 
The  October  16,  1996  rule  gives  full 


details  on  these  use  conditions,  and  it 
takes  precedence  in  any  conflict  with 
this  Notice.  The  fittings  to  be  used  with 
GHG-X5  are  as  follows: 


Fitting  type 


Low-side  service  port 

High-side  service  port  .... 
large  (>20  lb.  containers) 


Diameter  (inches) 


.5625  (9/16) 

.5  (8/16)  

.5625  (9/16) 


Thread  pitch 
(threads/inch) 


18 
20 
18 


Thread 
direc- 
tion 


Lett. 
Left. 
Left. 


Note:  There  is  no  fitting  for  small  cans; 
until  such  time  as  a  fitting  is  developed  and 
listed  in  a  future  notice,  it  remains  illegal  to 
distribute  this  product  in  small  cans.  The 
lal)els  will  have  an  orange  background  and 
black  text. 

c.  HCFC-142b/HCFC-22  (ICOR) 

This  blend,  which  consists  of  HCFC- 
22  and  HCFC~142b,  is  acceptable  as  a 
substitute  for  CFC-12  in  the  following 
retrofitted  and  new  systems: 

•  Centrifugal  and  Reciprocating 
Chillers. 

•  Industrial  Process  Refrigeration. 

•  Cold  Storage  Warehouses. 

•  Refrigerated  Transport. 

•  Retail  Food  Refrigeration. 

•  Vending  Machines. 

•  Water  Coolers. 

•  Commercial  Ice  Machines. 

•  Household  Refrigerators. 

•  Household  Freezers. 

•  Residential  Dehumidifiers. 
Because  HCFC-22  and  HCFC-142b 

contribute  to  ozone  depletion,  they  will 
be  phased  out  of  production.  Therefore, 
this  blend  will  be  used  primarily  as  a 
retrofit  refrigerant.  However,  is  also 
acceptable  for  use  in  new  systems. 
Regulations  regarding  recycling  and 
reclamation  issued  under  section  608  of 
the  Clean  Air  Act  apply  to  this  blend. 
HCFC-142b  has  one  of  the  highest  ODPs 
among  the  HCFCs.  The  GWPs  of  HCFC- 
22  and  HCFC-142b  are  1700  and  2000, 
respectively,  which  are  somewhat  high. 
However,  these  concerns  are  mitigated 
by  the  scheduled  phaseout  of  these 
refrigerante.  Although  HCFC-142b  is 
flammable,  the  blend's  worst-case 
formulation  is  not.  After  significant 
leakage,  this  blend  may  become  weakly 
flammable.  However,  the  worst-case 
fractionation  will  result  in  100%  HCFC- 
142b  remaining  in  the  system,  which  is 
similar  to  the  result  of  a  significant  leak 
of  R-406A,  a  refrigerant  previously 
found  acceptable.  Therefore,  this  blend 
should  be  at  least  as  safe  to  use  as  R- 
406A.  Both  components  are  low  in 
toxicity. 


B.  Foam  Blowing 

1.  Clarification  on  Overlap  of  Sec.  610 
Non-essential  Use  Ban  and  SNAP  in  the 
Regulation  of  Integral  Skin  Foams 

Section  610  of  the  Clean  Air  Act 
required  EPA  to  ban  the  sale  and 
distribution  of  integral  skin  foam  and 
many  other  products  manufactured  with 
HCFCs  (with  the  exception  of  integral 
skin  foam  utilized  to  provide  for  motor 
vehicle  safety  in  accordance  with 
Federal  Motor  Vehicle  Safety  Standards) 
as  of  January  1,  1994  (58  FR  69637;  12/ 
30/93).  HCFCs  were  banned  from  motor 
vehicle  safety  integral  skin  foam 
effective  January  1,  1996.  See  40  CFR 
Part  82,  Subpart  C  for  details  on  integral 
skin  or  other  products  where  CFCs  and/ 
or  HCFCs  are  prohibited  under  the  Non- 
essential Products  Ban. 

In  the  initial  SNAP  listing  of 
acceptable  and  unacceptable  substitutes 
for  integral  skin,  EPA  listed  a  number  of 
HCFCs  and  zero-ODP  substitutes  as 
acceptable  (59  FR  13044;  March  18, 
1994).  Users  of  substitutes  listed  under 
SNAP  are,  however,  subject  to  all  other 
environmental,  health  or  safety 
regulations.  Consequently,  between 
January  1,  1994  and  January  1,  1996, 
only  the  sale  and  distribution  of  integral 
skin  foam  used  for  motor  vehicle  safety 
could  legally  be  manufactured  with 
HCFCs.  After,  January  1,  1996  all  use  of 
HCFCs  was  banned  in  integral  skin 
foam. 

Persons  who  violate  Title  VI  of  the 
Clean  Air  Act  may  be  subject  to  civil 
and  administrative  penalties  of  up  to 
$25,000  per  day  for  each  violation.  Any 
person  who  knowingly  violates  Title  VI 
may  be  subject  to  criminal  penalties  of 
imprisonment  of  up  to  two  years  or  a 
fineof  up  to  $10,000. 

2.  Acceptable  Substitutes 

Under  section  612  of  the  Clean  Air 
Act,  EPA  is  authorized  to  review 
substitutes  for  class  I  (CFCs)  and  class 
n  (HCFCs)  chemicals.  The  following 
listing  expands  the  list  of  acceptable 
substitutes  for  HCFCs  in  integral  skin 


applications,  a.  Polyurethane  Integral 
Skin  Foam 

a.  Polyurethane  Integral  Skin  Foam 

(a)  Saturated  Light  Hydrocarbons  C3-C6 

Saturated  Light  Hydrocarbons  C3-C6 
are  acceptable  substitutes  for  HCFCs  in 
polyurethane  integral  skin  foam. 
Hydrocarbons  are  more  flammable  than 
CFCs  and  HCFCs  and  use  would  likely 
require  additional  investment  to  assure 
safe  handling,  use  and  shipping.  These 
hydrocarbons  have  zero  global  warming 
potential  (GWP)  but  are  volatile  organic 
compounds  (VOCs)  and  must  be 
controlled  as  such  under  Title  I  of  the 
Clean  Air  Act.  Relevant  consumer 
product  and  other  safety  requirements 
necessary  for  use  of  hydrocarbon-blown 
integral  skin  foam  would  have  to  be 
met. 

ni.  Additional  Information 

Contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (Eastern  Standard  Time). 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18,  1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication.  This 
notice  may  also  be  obtained  on  the 
Worid  Wide  Web  at  http:// 
www.epa.gov/ozone/title6/snap/ 
snap.html. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  Protection, 
Administrative  Practice  and  Procedure, 
Air  Pollution  Control,  Reporting  and 
Recordkeeping  Requirements. 

Dated:  May  23.  1994. 

Mary  D.  Nichob, 

Assistant  Administrator  for  Air  and 
Radiation. 

Note:  The  fbllowing  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Appendix  m.— csummahy  ut-  Acceptable  Decisions 


End-use 


Substitute 


Decision 


Comments 


Foam  Blowing 


HCFCs,  Polyurethane  Integral  Skin 


Saturated 
Light  Hy- 
drocartxjns 
C3-C6 


Acceptable 


Additional  investment  is  likely  to  be  required  to  en- 
sure safe  handling,  use  and  shipping. 


Refrigeration  and  Air  Conditioning 


CFC-12  Centrifugal  and  Reciprocating  Chillers,  In- 
dustrial Process  Refrigeration,  Cold  Storage  Ware- 
houses, Refrigerated  Transport,  Retail  Food  Refrig- 
eration, Vending  Machines,  Water  Coolers,  Com- 
mercial Ice  Machines,  Household  Refrigerators, 
Household  Freezers,  and  Residential  Dehumidifiers 
(Retrofitted  and  New). 


CFC-12  Motor  Vehicle  Air  Conditioning,  Automotive 
and  Non-Automotive  (Retrofitted  and  New). 


GHG-X5 


MT-31 


HCFC-22/ 
HCFC- 
142b 

GHG-X5 


Acceptat>le 


Acceptable 
Acceptable 
Acceptable 


Only  the  composition  submitted  is  acceptable;  com- 
positions with  different  percentages  of  the  compo- 
nents require  new  sut)missior,s. 


Only  the  composition  submitted  is  acceptable;  com- 
positions with  different  percentages  of  the  compo- 
nents require  new  sutxnissions. 

Only  the  composition  submitted  is  acc8ptat>le;  com- 
positions with  different  percentages  of  the  compo- 
nents require  new  suttmissions. 

Only  the  composition  submitted  is  acceptat)le;  conv 
positions  with  different  percentages  of  the  compo- 
nents require  new  submissions. 


(FR  Doc.  97-14447  Filed  6-2-97;  8:45  am| 
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GEN^f^•     'SERVICES 
ADMiNlir. RATION 

41  CFR  Part  301-8 
(FIR  Amdt.  66] 
RiN  3090-AG41 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  in  Special  or 
Unusual  Circumstances 

agency:  Office  of  Governmentwide 
Policy,  GSA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  (41 
CFR  chapters  301-304)  to  allow  an 
agency  to  authorize  or  approve  travel  up 
to  300  percent  of  the  prescribed 
maximum  per  diem  rate  on  an  actual 
subsistence  expense  basis  under  certain 
special  or  unusual  circumstances. 
DATES:  This  final  rule  is  effective  May  1, 
1997,  and  applies  for  travel  performed 
on  or  after  May  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Groat,  Office  of  Governmentwide  Policy 
(MTT),  Washington,  DC  20405. 
telephone  (202)  501-1538. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  establishes  a  reimbursement  rate 
not  to  exceed  300  percent  of  the 
prescribed  maximum  per  diem  rate  for 


the  actual  and  necessary  expenses  of 
official  travel  within  CONUS.  For  travel 
in  foreign  and  nonforeign  areas, 
maximum  rates  are  set  by  the 
Departments  of  State  and  Defense, 
respectively. 

Fvulher,  this  rule  abolishes  the 
requirements  for  the  Administrator  of 
General  Services  to  establish,  at  the 
request  of  the  head  of  an  agency,  a 
higher  maximum  daily  rate  for 
subsistence  expenses  not  to  exceed  300 
percent  of  the  prescribed  maximum  per 
diem  rate  for  official  travel  to  an  area 
within  the  continental  United  States 
(CONUS)  where  special  or  unusual 
circumstances  result  in  an  extreme 
increase  in  subsistence  costs  for  a 
temporary  period. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subfects  in  41  CFR  Part  301-8 

Govenunent  employees,  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  part  301-8  is 
amended  to  read  as  follows: 


PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

1.  The  authority  citation  for  part  301- 
8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

§301-8.2    [Amended] 

2.  Section  301-8. 2(b)  is  amended  to 
remove  the  phrase  "150  percent"  where 
it  appears  and  to  replace  it  with  the 
phrase  "300  percent",  and  to  revise  the 
fourth  sentence  to  read,  "If  the  travel  is 
to  a  location  where  §301-8.3(c)  applies 
under  special  or  unusual  circumstances, 
the  authorizing  agency  shall  determine 
an  appropriate  limitation  on  the  amount 
of  reimbursement." 

§301-8.3    [Amended] 

3.  Section  301-8.3  is  amended  in 
paragraphs  (a)(1)  and  (b)(l)(i)  to  remove 
the  phrase  "150  percent"  where  it 
appears  and  to  replace  it  with  the 
phrase  "300  percent";  by  removing 
paragraph  (c);  by  redesignating 
paragraph  (d)  as  (c);  by  amending  newly 
redesignated  paragraph  (c)  to  remove 
the  phrase  "paragraphs  (a)  through  (c)  of 
this  section"  where  it  appears  and  to 
replace  it  with  the  phrase  "paragraphs 
(a)  and  (b)  of  this  section". 

§301-8.3    [Amended] 

4.  Section  301-8.3(a)(2)  is  revised  to 
read  as  follows: 

(a)*  •  • 

(D*  •  • 

(2)  Travel  outside  CONUS.  For  travel 
outside  CONUS,  the  maximum  daily 
rate  for  subsistence  expenses  shall  not 


U)2H' 
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exceed  the  greater  of  the  amounts 
prescribed  by  the  Departments  of 
Defense  and  State,  as  set  forth  in  the 
Joint  Federal  Travel  Regulation/Joint 
Travel  Regulation  and  the  Foreign 
Affairs  Manual,  respectively,  for 
nonforeign  and  foreign  areas. 

Dated:  May  27, 1997. 
David  ).  Barram, 

Acting  Administrator  of  General  Services. 
|FR  Doc.  97-14434  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  682a-34-P 


•^PDERAL  EMERGENCY 

M  v.  AGEMENT AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
•^    'minatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
actk)N:  Final  rule. 

,..MMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  64&-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 


ninety  (90)  days  have  elapsed  since  that 
publication.  The  Executive  Associate 
Director  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  fioodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  fioodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  tliese  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  cnanges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disiaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  126^2.  Federalism, 
dated  October  26.  19^7. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Secdon  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows:  ' 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
no. 

Anzona: 
Maricopa 
(FEMA 
Docket  No. 
7208). 

Town  ol  Cave 
Creek. 

Dec.  16,  1996,  Dec.  23, 
1996,  Arizona  Republic. 

The      Honorable     Tom      Augerton, 
Mayor,     Town    of    Cave    Creek. 
37622   North   Cave   Creek   Road, 
Cave  Creek.  Anzona  85331. 

Nov.  27.  1996  

040129 

UMI 
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State  and  county 

Locatkwi 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
no. 

Maricopa 

City  of  Phoenix  .... 

Jan.  7,  1997,  Jan.  14, 

The  Honorable  Skip  Rimsza,  Mayor, 

Dec.  6.  1996  

040051 

(FEMA 

1997,  Arizona  Republic. 

City  of  Phoenix,  200  West  Wash- 

Docket No. 

- 

ington    Street,    Phoenix.    Arizona 

7208). 

85003-1611. 

Maricopa 

City  of  Phoenix  .... 

Jan.  24,  1997,  Jan.  31, 

The  Honorat)le  Skip  Rimsza,  Mayor, 

Dec.  19.  1996  

040051 

(FEMA 

1997,  Arizona  Republic. 

City  of  Phoenix,  200  West  Wash- 

Docket No. 

ington    Street,    Phoenix,    Arizona 

7208). 

85003-1611. 

Arkansas: 

St.  Francis 

City  of  Forrest  City 

Jan.  24,  1997.  Jan.  31. 

The    Honorable    Danny    Ferguson, 

Jan.  3.  1997 

050187 

(FEMA 

1997,  Forrest  City 

Mayor.  City  of  Forrest  City,  P.O. 

Docket  No. 

Times-Herald. 

Box  1074.  Foaest  City.  Arkansas 

/208). 

72335. 

Benton  (FEMA 

City  of  Rogers 

Dec.  16,  1996,  Dec.  23, 

The  Honorable  John  W.  Sampler.  Jr.. 

Dec.  3.  1996  

050013 

Docket  No. 

1996,  Benton  County 

Mayor,  City  of  Rogers,  300  West 

7208). 

Dally  Record. 

Poplar,  Rogers,  Arkansas  72756. 

White  (FEMA 

City  of  Searcy  

Jan.  24,  1997,  Jan.  31, 

The  Honorable  David  Evans,  Mayor, 

Dec.  20.  1996  

050229 

Docket  No. 

1997,  Daily  Citizen. 

City  of  Searcy,  401  West  Arch  Ave- 

7208). 

nue,     Searcy,     Arkansas     77143- 
5392. 

California: 

Ventura 

City  of  Camarillo  .. 

Jan.  22,  1997,  Jan.  29, 

The  Honorable  David  Smith,  Mayor. 

Jan.  2.  1997 

065020 

(FEMA 

1997,  Ventura  County 

City  of  Camarillo,  P.O.  Box  248. 

Docket  No. 

Star. 

Camarilk).  California  9301 1 . 

7208). 

Orange  (FEMA 

City  of  Fullerton  ... 

Jan.  23.  1997,  Jan.  30, 

The  Honorable  Chris  Norby.  Mayor, 

Jan.  6.  1997 

060219 

Docket  No. 

1997,  Fullerton  News- 

City  of  Fullerton,  303  West  Com- 

7208). 

Tritxjne. 

monwealth  Avenue,  Fullerton,  Cali- 
fornia 92832. 

San  Luis 

City  of  Grover 

Dec.  12,  1996,  Dec.  19, 

The    Honorat)le    RonaW    Amoldsen. 

Nov.  25.  1996  

060306 

Obispo 

Beach. 

1996,  Telegram-Tribune. 

Mayor.  City  of  Grover  Beach,  P.O. 

(FEMA 

Box  365.  Grover  Beach.  California 

Docket  No. 

93483. 

7208). 

Sonoma 

City  of  PetalunfMi  .. 

Jan.  10,  1997,  Jan.  17. 

The  Honorable  M.  Patricia  Hilligoss, 

Dec.  4,  1996  

060379 

(FEMA 

1997,  Press  Democrat 

Mayor,  City  of  Petaluma,  P.O.  Box 

Docket  No. 

61 ,  Petaluma.  California  94953. 

7208). 

San  Luis 

City  of  Pismo 

Dec.  12,  1996,  Dec.  19, 

The  Horwrable  John  Browwi,  Mayor, 

Nov.  25,  1996  

060309 

Obispo 

Beach. 

1996,  Telegram-Tribune. 

City  of  Pismo  Beach,  P.O.  Box  3. 

(FEMA 

Pismo  Beach,  California  93449. 

Docket  No. 

7208). 

Riverside 

Unincorporated 

Dec.  16,  1996,  Dec.  23, 

The  Honorable  Kay  Ceniceros,  Chair- 

Nov. 27.  1996  

060245 

(FEMA 

Areas. 

1996,  The  Press-Enter- 

person, Riverskle  County  Board  of 

Docket  No. 

prise. 

Supervisors,  P.O.  Box  1486,  River- 

7208). 

side,  California  92502-1486. 

Sacramento 

Unincorporated 

Jan.  22,  1997,  Jan.  29. 

Mr.   Douglas   M.    Fraleigh,   Adminis- 

Dec. 30.  1996  

06026? 

(FEMA 

Areas. 

1997.  Sacramento  Bee. 

trator,   Sacramento  County   Public 

Docket  No. 

Works  Ager>cy,  County  Administra- 

T- 

• 

tkjn  Bui  Wing.  827  Seventh  Street. 
Room  304,  Sacramento,  California 
95814. 

Colorado:  Denver 

City  and  County  of 

Jan.  23.  1997,  Jan.  30. 

The  Honorable  Wellington  E.  Webb. 

Jan.  8.  1997 

080046 

(FEMA  Docket 

Denver. 

1997.  The  Denver  Post 

Mayor,  City  and  County  of  Denver. 

No.  7208). 

1437  Bannock  Street,  Denver,  Co»- 
orado  80202. 

Nevada:  Clark 

UnirxxKporafed 

Dec.  16,  1996,  Dec.  23, 

The     Honorable    Yvof>ne    Atkinson 

Nov.  21.  1996  

320003 

(FEMA  Docket 

Areas. 

1996,  Las  Vegas  Re- 

Gates, Chairperson,  Clark  County 

No.  7208). 

view  Journal. 

Board  of  Commissioners,  225  East 
Bridger  Avenue,   Las  Vegas,   Ne- 
vada 89155. 

New  Mexico: 

Benialillo 

City  of  Albuquer- 

Jan. 24,  1997,  Jan.  31. 

The    Honorable    Martin   J.    Chavez, 

Jan.  6.  1997 

350002 

(FEMA 

que. 

1997,  Albuquerque 

Mayor,  City  of  Altwquerque,  P.O. 

Docket  No. 

Journal. 

Box  1293,  Albuquerque,  New  Mex- 

7208). 

co  87103. 

Benialillo 

Unincorporated 

Jan.  24,  1997,  Jan.  31. 

The  Honorable  Albert  VakJez,  Chair- 

Jan. 6.  1997 

350001 

(FEMA 

Areas. 

1997,  Albuquerque 

man,       County      Commissioners. 

Docket  No. 

Journal. 

Bernalillo  County.  2400  Broadway. 

7208). 

Southeast.  Albuquerque.  New  Mex- 
ico 87102. 

VOL 


19  97 


UMI 


30282          Federal  Register  /  Vol.  62,  No.  106  /  Tuesday.  June  3,  1997  /  Rules  and  Regulations 

State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
no. 

Texas: 

Harns  (FEMA 

City  of  Baytown  .... 

Dec.  11,  1996,  Dec.  18, 

The  Honorable  Pete  Alfaro,  Mayor. 

Nov.  19.  1996  

485456 

Docket  No. 

1996,  Baytowr)  Sun. 

City  of  Baytown,   City   Hall,  2401 

7208). 

Market    Street,    Baytown,    Texas 
77522. 

Dallas  (FEMA 

City  of  Dallas  

Dec.  18,  1996,  Dec.  24, 

The  Honorable  Ron  Kirk,  Mayor,  City 

Nov.  27.  1996  

480171 

Docket  No. 

1996,  Dallas  Morning 

of    Dallas,    1500    Manila    Street. 

7208). 

News. 

Room    5E    North.    Dallas,    Texas 
75201. 

Dallas  (FEMA 

City  of  Farmers 

Dec.  18,  1996,  Dec.  24. 

The  Honorable  Bob  Phelps,  Mayor. 

Nov.  27,  1996  

480174 

Docket  No. 

Branch. 

1996,  Da//as  Morning 

City  of  Farmers  Branch,  P.O.  Box 

7208). 

News. 

819010,    Farmers    Branch,    Texas 
75381-9010. 

Tarrant  (FEMA 

City  of  Haltom  City 

Dec.  16,  1996.  Dec.  23, 

The    Honorable    Charles    Womack, 

Dec.  3,  1996  

480599 

Docket  No. 

1996,  Fort  Worth  Star- 

Mayor,  City  of  Haltom  City,  P.O. 

7208). 

Telegram. 

Box    14246.    Haltom    City.    Texas 
7611. 
The  Honorable  Robert  Eckels,  Harris 

Harris  (FEMA 

Unincorporated 

Dec.  13,  1996,  Dec.  20, 

Nov.  25,  1996  

480287 

Docket  No. 

Areas. 

1996,  Houston  Chron- 

County     Judge,      1001      Preston 

7208). 

icle. 

Street,  Suite  911,  Houston,  Texas 
77002. 

Harris  (FEMA 

Unincorporated 

Dec.  11,  1996,  Dec.  18. 

The  Honorable  Robert  Eckels,  Harris 

Nov.  19,  1996  

480287 

Docket  No. 

Areas. 

1996,  Baytown  Sun. 

County      Judge,      1001      Preston 

7208). 

Street,  Suite  911,  Houston.  Texas 
77092. 

Montgomery 

Unincorporated 

Dec.  13,  1996,  Dec.  20. 

The  Honorable  Alan  B.  Sadler,  Mont- 

Nov. 25.  1996  

480483 

(FEMA 

Areas. 

1996,  Houston  Chron- 

gomery County  Judge,  301   North 

Docket  No. 

icle. 

Thompson,    Suite    210,    Conroe, 

7208). 

Texas  77301. 

- 

Tarrant  (FEMA 

City  of  North  Rich- 

Dec. 16.  1996.  Dec.  23, 

The      Honorable      Tommy      Brown, 

Dec.  3,  1996  

480607 

Docket  No. 

land  Hills. 

1996,  Fort  Worth  Star- 

Mayor,  City  of  North  Richland  Hills. 

7208). 

Telegram. 

P.O.  Box  820609.  North  Richland 
Hills,  Texas  76182-0609. 

Tarrant  (FEMA 

City  of  North  Rich- 

Jan. 24,  1997,  Jan.  31. 

The     Honorable     Tommy     Brown, 

Dec.  23.  1996  

480607 

Docket  No. 

land  Hills. 

1997,  Fort  Worth  Star- 

Mayor,  City  of  North  Richland  Hills. 

7208). 

Telegram. 

P.O.  Box  820609,  North  Richland 
Hills,  Texas  76182-0609. 

Williamson 

City  of  Round 

Dec.  5,  1996,  Dec.  12, 

The   Honorable   Charles   Culpepper, 

Nov.  12.  1996  

481048 

(FEMA 

Rock. 

1996,  Round  Rock 

Mayor,  City  of  Round  Rock,  221 

Docket  No. 

Leader. 

East    Mam,    Round    Rock,    Texas 

7208). 

78664. 

Williamson 

Unincorporated 

Dec.  5,  1996,  Dec.  12. 

The      Honorable      John      Doerfler. 

Nov.  12,  1996  

481079 

(FEMA 

Areas. 

1996,  Round  Rock 

Williamson  County  Judge,  County 

Docket  No. 

Leader. 

Courthouse,  710  Main  Street,  Suite 

7208). 

201 .  Georgetown,  Texas  78626. 

Washington: 

Unincorporated 

Dec.  11,  1996,  Dec.  18, 

The  Honorable  Jim  Lindow,  Chief  Ex- 

Nov. 26,  1996  

530174 

Spokane 

Areas. 

1996,  The  Spokesman- 

ecutive   Officer,   Spokane   County, 

(FEMA 

Review. 

1116    West    Broadway,    Spokane. 

Docket  No. 

Washington  99260. 

7208). 

(Catalog  of  Federal  Domestic  Assistance  1 

• 
'^0.       FEDERAL  EMERGENCY                               scientific  or  technical  data.  New  flood 

83.100,  "Flood  Insurance.") 

MANAGEMENT  AGENCY                             insurance  premium  rates  will  be 

Dated:  May  22.  1997. 

calculated  from  the  modified  base  flood 

Richard  W.  Krimm, 

44  CFR  Part  65                                                elevations  for  new  buildings  and  their 

Executive  Associate  Director,  Mitigation 

contents. 

fW^             *         ^    K  ■             mm  ^»  AAA        ^Ptf%  A  ^^^ 

Directorate. 

[Docket  No.  FEMA-7216]                                   q^xeS:  These  modified  base  flood 

(FR  Doc.  97-14431  Filed  6-2-97;  8:45  an 

BiUJNQ  COO£  6718-04-P 

>l         Changes  in  Flood  Elevation                        elevations  are  currently  in  effect  on  the 
Determinations                                             dates  listed  m  the  table  and  revise  the 

Flood  Insurance  Rate  Map(s}  in  effect 

AGENCY:  Federal  Emergency                          prior  to  this  determination  for  each 

Management  Agency  (FEMA).                       listed  community. 

ACTION:  Interim  rule.                                         From  the  date  of  the  second 

publication  of  these  changes  in  a 

0iiftaB4Anw*  TV  ••**          II..                                                                           ri            i                   i.. 

SUMMARY:  Tr 

lis  interim  ruie  lists                    newspaper  oi  locai  circulation,  any 

communitie 

5  where  modification  of  the      person  has  ninety  (90)  days  in  which  to 

base  (1%  an 

nual  chance)  flood                      request  through  the  community  that  the 

- 

elevations  is 

appropriate  because  of  new     Executive  Associate  Director.  Mitigation 

II 
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Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  ciurently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 


community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Enviromnental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulator)  L.iassincauon 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Locatiofi 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  cx>mmunity 


Effective  date  of 
modificatton 


CommurHty 
No. 


Unincorporated 
Areas. 


City  of  Tucson 
City  of  Tucson 


California: 

Los  Angeles 


Oranf  B 


Colorado: 
Boulder 


Unincorporated 
Areas. 


City  of  Placentia 


City  of  Boukter 


Apr.  9,  1997,  Apr.  16, 
1997,  The  Arizona  Daily 
Star. 

Apr.  9,  1997,  Apr.  16, 

1997,  The  Arizona  Daily 

Star. 
Apr.  9.  1997,  Apr.  16. 

1997,  77je  Arizona  Daily 

Star. 

Apr.  9,  1997,  Apr.  16, 
1997,  Daily  Corrvnerce. 


Apr.  3,  1997,  Apr.  10, 
1997,  Placentia  News- 
Times. 


Apr.  23.  1997.  Apr.  30, 
1997,  Boulder  Daily 
Camera. 


The  Honorable  Raul  Grijalva.  Ctiair- 
man,  Pima  County  Board  of  Super- 
visors, 130  West  Congress  Street, 
Tucson.  Arizona  85701 . 

The  Honorat>le  George  Miller.  Mayor, 
City  of  Tucson,  P.O.  Box  27210, 
Tucson,  Arizona  85726-7210. 

The  Honorable  George  Miller.  Mayor, 
City  of  Tucson,  P.O.  Box  27210, 
Tucson,  Arizona  85726-7210. 

The  Honorable  Zev  Yaroslavsky, 
Chairperson.  Los  Angeles  County 
Board  of  Supervisors.  500  West 
Temple  Street,  Suite  821.  Los  An- 
geles. California  90012. 

The  Honorable  Norn»n  Z. 
Eckenrode.  Mayor.  City  of 
Placentia.  401  East  Chapman  Ave- 
nue, Placentia,  California  92670. 

The  HorK)rat>le  Leslte  Durgin.  Mayor, 
City  of  BouWer,  P.O.  Box  791, 
BouUer.  Cok>rado  80306. 


Mai.  19,  1997 

Mar.  19,  1997 
Mar.  17.  1997 

Mar.  19,  1997 
Feb.  27,  1997 


Apr.  3,  1997 


040073 


040076 


040076 


065043 


060229 


080024 
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Slate  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Adams 

City  of  Thornton  ... 

Apr.  17.  1997,  Apr.  24. 
1997,  Northglenn- 
Thomton  Sentinel. 

The  Honorable  Margaret  Carpenter. 
Mayor,  City  of  Thornton.  9500  Civic 
Center   Dnve.  Thornton.  Colorado 
80229. 

Mar.  13.  1997  

080007 

Hawaii:  Honolulu  ... 

City  and  County  ... 

Apr.  23,  1997,  Apr.  30. 
1997.  Honolulu  Star- 
Bulletin. 

The  Honorable  Jeremy  Harris.  Mayor. 
City  and  County  of  Honolulu.  650 
South  King  Street.  Honolulu.  Ha- 
waii 96183. 

Apr.  15.  1997  

150001 

Kansas:  Sedgwick 

City  of  Wichita 

Apr.  23.  1997.  Apr.  30. 
1997.  The  Wichita 
Eagle. 

The  Honorable  Bob  Knight.  Mayor. 
City  of  Wichita.  City  Hall.  455  Norlh 
Main     Street.     Wichita.     Kansas 
67202. 

Apr.  7.  1997  

200328 

Missouri:  St. 

City  of  Cottleville  .. 

Apr.  23.  1997.  Apr.  30. 

The       Honorable       Stephen       P. 

Mar.  2«.  1997  

290808 

Charles. 

1997,  St.  Charles  Post. 

Kochanski.       Mayor.       City       of 
Cottleville.       P.O.       Box       387. 
Cottleville.  Missouri  63338. 

^4ebraska:  Merrick 

City  of  Central  City 

Apr.  17.  1997,  Apr.  24, 
1997.  Central  City  Re- 
publican-Nonpareil. 

The    Honorable    Calvin    C.     Lepp. 
Mayor.  City  of  Central  City.   P.O. 
Box  418.   Central  City.   Nebraska 
68826. 

Mar.  14.  1997  

310148 

New  Mexico: 

Unincorporated 

Apr.  23.  1997.  Apr.  30, 

The  Honorable  Albert  Valdez,  Chair- 

Apr. 4,  1997  

350001 

Bernalilk). 

Areas. 

1997,  Albuquerque 
Journal 

man.   Bernalillo   County   Board  of 
Commissioners.     2400     Broadway 
Southeast.  Albuquerque.  New  Mex- 
k»  87102. 

Oklahoma  Okla- 

City of  Edmond  .... 

Apr.  22,  1997,  Apr.  29. 

The  Honorable  Bob  Rudkin.  Mayor, 

Mar.  27,  1997  

400252 

homa. 

1997.  Edmond  Evening 
Sun. 

City  of  Edmond,  100  East  First.  Ed- 
rrond.  Oklahoma  73083-2970. 

Texas: 

Mklland  

City  of  Midland 

Apr.  22,  1997,  Apr.  29, 
1997,  Midland  Reporter- 
Telegram. 

The    Honorable    Robert    E.    Burns. 
Mayor.  City  of  Midland.  P.O.  Box 
1152.  Midland.  Texas  79702-1152. 

Mar.  26.  1997  

480477 

Montgomery  ... 

Unincorporated 

Apr.  23,  1997,  Apr.  30. 

The  Honorable  Alan  B.  Sadler.  Mont- 

Apr. 3,  1997  

480483 

Areas. 

1997.  Houston  Chron- 
icle. 

gomery  County  Judge.  301   Norlh 
Thompson.     Suite    210.     Conroe, 
Texas  77301 . 

Montgomery  ... 

Unincorporated 

Apr.  23.  1997,  Apr.  30. 

The  Honorable  Alan  B.  Sadler,  Mont- 

Mar. 28.  1997  

480483 

Areas. 

1997.  Conroe  Courier 

gomery  County  Judge.  301   North 
Thompson.    Suite  .210.    Conroe, 
Texas  77301. 

Tarrant  

City  of  North  Rich- 

Apr. 8,  1997,  Apr.  15. 

The      Honorable      Tommy      Brown. 

Mar.  7.  1997  

480607 

land  Hills. 

1997,  Fort  Worth  Star- 
Telegram. 

Mayor.  City  of  North  Richland  Hills, 
P.O.  Box  820609.  North  Rkihland 
Hills,  Texas  76182-0609. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  •Flood  Insurance.") 

Dated:  May  22.  1997. 
Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  97-14432  Filed  6-2-97;  8:45  ami 

BtLUNG  COOE  671S-04-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 


flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modifled  base 
flood  elevations  are  the  basis  for  the 
floodplain  mahagement  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualifled  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  flnal  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
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flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  for 
Mitigation  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtecUon  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 
List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 


PART  67— [AMENOtUj 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42- U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Corap..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


CALIFORNIA 


#  Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Pleasanton  (City),  Alameda 
County  (FEMA  Docket  No. 
7194) 

Arroyo  Mocho: 
Just  above  Santa  Rita  Road 
At    intersection    of    Stoneridge 

Drive  and  Moreno  Avenue. 
At    intersection    of   Boardwalk 
Street  and  West  Las  Positas 
Boulevard. 
500    feet    upstream    of    con- 
fluence     of      Arroyo      Las 
Positas. 
Arroyo  Las  Positas: 
At  intersection  of  Pimlico  and 

Fairiands  Drives. 
At  confluence  with  Arroyo 
Mocho. 
Maps  are  available  for  inspec- 
tion at  the  City  of  Pleasanton 
City  Office,  Public  Works  De- 
partment, 200  Okj  Bernal  Ave- 
nue, Pleasanton,  California. 


•336, 
None. 

None. 


•351. 


None. 
•345. 


OKLAHOMA 


4,000       feet 
of     Burlington 


Marstiall  County  (Unincor- 
porated Areas)  and  Madill 
(City)  (FEMA  Docket  No. 
7206) 

Glasses  Creek: 
Approximately 
downstream 
Northern  Railroad 
Approximately     60     feet     up- 
stream of  Buriington  North- 
em  Railroad. 
Just  upstream  of  U.S.  Highway 
70. 
Whiskey  Creek: 
Approximately       1 .200       feet 
downstream     of    Buriington 
Northern  Railroad. 
Just  upstream  of  Slate  Route 
99. 
Whiskey  Creek  Tributary: 
Approximately   70  feet   down- 
stream of  Parte  Road. 
Just  upstream  of  Parte  Road  .... 
Maps  are  available  for  inspec- 
tion   at   the   Marshall   County 
Courthouse,  Madill,  Oklahoma. 


•732. 


•750. 


•757. 


•761. 


•792. 


•785. 


•791. 


Source  of  flooding  and  location 


Maps  are  available  for  inspec- 
tion at  the  City  of  Madill  City 
Hall,  201  East  Overton  Street, 
Madill,  Oklahoma. 


«  Depth  in 
feet  atxDve 

ground. 

•Elevation 

in  feet 

(NGVD) 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  22.  1997. 
Richard  W.  Krinun, 
Executive  Associate  Director.  Mitigation 
Directorate. 
|FR  Doc.  97-14429  Filed  6-2-97;  8:45  ami 

BILUNG  COOe  e71B-04-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Part  1312 

[STB  Ex  Parte  No.  618] 

Regulations  for  the  Publication, 
Posting  and  Filing  of  Tariffs  for  the 
Transportation  of  Property  by  or  With 
a  Water  Carrier  in  the  Noncontiguous 
Domestic  Trade 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rule;  petition  for 

reconsideration. 


summary:  The  Board  makes  technical 
amendments  to  the  final  rule  published 
on  April  18, 1997,  to  ensure  that  the 
intended  application  of  the  rule  is  not 
misunderstood  with  respect  to 
electronic  filings,  and  in  all  other 
respects  denies  the  petition  for 
reconsideration. 

EFFECTIVE  DATE:  These  rules  are  effective 
June  3, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene,  (202)  565-1578.  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695] 

SUPPLEMENTARY  INFORMATION:  The 
Caribbean  Shippers  Association,  Inc. 
(CSA),  filed  a  petition  on  April  22. 1997, 
requesting  the  Board  to  reopen  and 
reconsider  its  final  rules  decision  served 
April  17,  1997  (62  FR  19058).  CSA 
contends  that  the  Board  committed  legal 
error  by  impermissibly  permitting 
carriers  that  utilize  the  Automated  Tariff 
Filing  and  Information  System  (ATFI), 
an  electronic  tariff  filing  system 
developed  by  the  Federal  Maritime 
Commission  (FMC),  to  avoid  the 
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mandatory  requiremuius  ui  ine  posting 
provisions  of  49  U.S.C.  13702(b)(1).' 

The  provisions  of  49  U.S.C. 
13702(b)(1)  require  that  carriers  publish, 
file  with  the  Board  and  keep  available 
for  public  inspection  tariffs  containing 
the  rates  established  for  transportation 
or  service  in  the  noncontiguous 
domestic  trade,  and  that  the  Board 
prescribe  the  form  and  manner  of 
publishing,  filing  and  keeping  such 
tariffs  available  for  public  inspection.  In 
our  final  rules,  we  provided  that  carriers 
could,  at  their  election,  meet  the  tariff 
requirements  of  section  13702(b)(1)  by 
using  FMC's  ATFI  system,  and  by 
following  all  of  the  posting  and  filing 
rules  contained  in  the  FMC's  regulations 
at  46  CFR  part  514."  Our  regulations 
provided  that  noncontiguous  domestic 
trade  tariffs  properly  filed  through  the 
ATFI  system  would  be  deemed  to  be 
filed  with  us.' 

In  seeking  reconsideration,  CSA 
asserts  that  the  posting  requirements  in 
46  CFR  part  514  are  not  applicable  to 
electronic  tariffs  filed  with  the  Board, 
but  that,  if  they  are.  they  do  not  comport 
with  the  requirements  of  section 
13702(b)(1).  CSA's  position  is  incorrect. 

At  the  outset,  it  is  clear  from  our  final 
rules  that  the  posting  requirements  in  46 
CFR  part  514  apply  to  ATFI  tariffs  filed 
with  the  Board.  Indeed.  CSA  cites  in  its 
petition  a  portion  of  the  discussion  in 
our  decision  that  makes  such  intent 
abundantly  clear.  Nevertheless,  to 
remove  any  doubt,  we  will  modify 
paragraphs  (b)  and  (d)  of  §  1312.17  to 
specifically  include  the  word  "posting." 
These  amendments,  which  further 
clarify  what  we  believe  were  already 
clear  regulations,  will  become  effective 
upon  publication. 

CSA  also  seems  to  assert  that  the 
FMC's  posting  requirements,  which  we 
have  adopted  verbatim  in  the  revised 
regulations,  do  not  satisfy  the  law,  and 
it  asks  that  we  modify  them  to  "make  it 
very  clear  that  U.S.  governmental  ATFI 


'  Prior  to  October  1.  1996.  the  requirements  for 
electronically  filed  tariffs  in  the  noncontiguous 
domestic  trade  were  administered  by  the  FMC.  On 
October  1.  1996.  in  conjunction  with  the  ICCTA's 
transfer  of  jurisdiction  over  porl-to-port  water 
carrier  transportation  in  the  noncontiguous 
domestic  trade  from  FMC  to  the  Board.  the"KMC 
requirements  were  adopted  for  tariffs  filed 
electronically  with  the  Board.  See  Electronic  Filing 
of  Noncontiguous  Domestic  Trade  Tariffs.  Special 
Tariff  Authority  No.  4.  served  October  1.  1996 

^The  conference  report  accompanying  the  ICC 
Termination  Act  of  1995.  Pub.  L.  No.  104-68.  109 
Slat   103  (1995)  (ICCTA).  urged  the  Board  to 
continue  the  ^'MC's  practice  of  allowing  carriers  to 
file  their  noncontiguous  domestic  trade  tariffs 
electronically  H.  R  Rep.  No  422.  104lhCong..  1st 
Sess  206(1995) 

'  The  Board  and  the  FMC  entered  into  an 
interagency  agreement  to  provide  for  the  use  of  the 
ATFI  system  for  tariffs  covering  services  subject  to 
the  Board's  jurisdiction. 


charges  may  not  be  assessed  by  the 
carriers  for  the  posting  compliance 
required  by  section  13702(b)(1)."  CSA's 
point  is  far  from  clear,  but  we  will 
address  its  statement  as  well  as  we  can. 

At  the  outset,  we  note  that  the  posting 
requirements  of  49  U.S.C.  13702,  which 
are  implemented  in  46  CFR  514.8, 
require  each  carrier  in  the 
noncontiguous  domestic  trade  to  "make 
available  to  the  public  at  each  facility  at 
which  it  receives  freight  *   *   *  for 
transportation,  or  at  which  it  employs  a 
general  or  sales  agent,  all  tariff  material 
governing  transportation  to  and  from  the 
facility  in  question."  46  CFR 
514.8('k)(l)(i)(B).  In  addition  to  these 
provisions  requiring  carriers  to  provide 
free  access  to  rate  information  at  their 
places  of  business,  the  general 
provisions  of  46  CFR  514.8(k)(l)(i)(A) 
require  that  every  carrier  using  the  ATFI 
system  "promptly  make  available  to  the 
public  in  paper  or  electronic  form  and 
at  a  reasonable  charge  (such  as  for  a 
regular  subscription  under 
§  514.15(b)(30))  all  tariff  material 
required  by  this  part  to  be  filed."  All  of 
these  posting  requirements  apply  to 
carriers,  not  to  the  U.S.  Government. 

CSA  seems  to  equate  the  provisions  of 
46  CFR  514.8(k)(l)(i)(A),  which  permit 
carriers  to  charge  fees  for  requests  for 
tariffs  other  than  those  made  by  persons 
who  appear  at  the  carrier's  places  of 
business,  with  "U.S.  Governmental 
ATFI  charges."  The  governmental  ATFI 
charges,  however,  are  very  different 
from  permissible  carrier  tariff 
dissemination  charges.  The  ATFI  fee 
imposed  pursuant  to  46  CFR  514.21(g) 
for  remote  electronic  retrieval  is  a 
charge  assessed  by  the  United  States 
Government  to  recover  the  costs  of 
alternative  tariff  access  that  is  provided 
by  the  United  States  Government;  '*  it  is 
not  a  charge  assessed  by  carriers  to 
comply  with  the  posting  requirement. 
The  remote  access  for  which  the 
Government  assesses  a  charge  is  not 
provided  pursuant  to  the  posting 
requirement.  Rather,  it  is  simply  an 
alternative  form  of  access  made 
available  by  the  United  States 
Government  to  persons  who  might 
prefer  to  obtain  tariff  information  from 
the  Government  rather  than  from  the 
carrier  pursuant  to  the  posting 
requirement. 

CSA  appears  to  suggest,  as  it  did  in  its 
response  to  the  notice  of  proposed 


rulemaking  (NPR)  served  December  20, 
1996  (61  FR  67291),  that  no  shipper 
should  ever  have  to  pay  for  any  rate 
information  on  an  ATFI  shipment, 
because  the  carrier  should  be  required 
to  make  electronic  tariff  information 
available  to  any  person,  through  dial-up 
access  by  modem,  without  charge.  As 
we  noted  in  our  prior  decision,  the 
existing  FMC  regulations,  including  the 
regulations  permitting  carriers  to  charge 
shippers  for  off-premise  tariff 
information,  have  been  in  effect  for 
many  years.  CSA  has  presented 
absolutely  no  support  for  its  proposal  to 
change  these  regulations,  and  we  will 
not  adopt  it.  The  existing  regulations 
provide  means  by  which  shippers  can 
obtain  free  tariff  information.  To  require 
carriers  to  adapt  their  existing  systems 
so  that  any  shipper  can  obtain  free  tariff 
information  by  modem  would  clearly 
entail  additional  costs.  As  the  existing 
regulations  plainly  provide  all  that  is 
required  under  the  statute,'  and  as  CSA 
has  not  even  attempted  to  show  why  the 
carriers,  rather  than  CSA's  members, 
should  bear  the  cost  of  rate 
dissemination  beyond  that  required  by 
the  statute,  CSA's  petition  for 
reconsideration  will  be  denied. 

Small  Entities 

The  Board  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers.  Noncontiguous 
domestic  trade.  Tariffs,  Water  carriers. 

Decided:  May  22,  1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  part  1312 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


*  As  in  the  case  of  printed  tariff  information 
available  at  the  Board's  office,  any  person  may 
obtain  free  access  to  noncontiguous  domestic  trade 
ATFI  tariffs  at  the  Board's  office.  However,  as  is  the 
case  with  copies  of  printed  tariffs.  ATFI  tariffs  that 
a  person  requests  from  a  remote  location  will  be 
provided,  but  at  a  fee  that  contributes  to  the 
Government's  cost  of  providing  the  service. 


'  We  have  reviewed  the  posting  requirements  set 
forth  at  46  CFR  514.8(k)(l)(i)  (A)  and  (B).  and  we 
conclude  that  they  fully  comport  with  the 
requirements  at  49  U.S.C.  13702(b)(1). 


UMI 
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PART  131;-  REGULATIONS  FOR  THE 
PUBLICATI JN,  POSTING  AND  FILING 
OFTAc  'rs  PORTHE 

-.  t\    POP    ATION  OF  PROPERTY  BY 
^.R  W.l ,-.  A  WATER  CARRIER  IN 
NONCONTIGUOUS  DOMESTIC  TRADE 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721(a).  1370Z(a). 
13702(b)  and  13702(d). 

2.  In  §  1312.17.  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follows: 

§1312.17    Electronic  filing  of  tariffs. 

•  *  !*  *  * 

(b)  Compliance  with  FMC 
requirements.  All  tariffs  filed 
electronically  must  fully  comply  with 
the  filing  and  posting  procedures,  and 
the  data  record  format  and  content 
requirements,  established  for  the  ATFI 
system  (see  46  CFR  part  514). 
•        *      ' 1*        »        • 

(d)  Relief  from  this  part. 
Electronically  filed  tariffs  will  not  be 
subject  to  the  filing  and  posting 
procedures,  and  the  format 
requirements,  for  printed  tariffs  as  set 
forth  in  §§  1312.4,  1312.5.  and  1312.7 
through  1312.15;  however,  such  tariffs 
must  otherwise  fully  comply  with  the 
requirements  of  this  part. 

[FR  Doc.  97-14457  Filed  6-2-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  I.D. 
052897A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Shortraker  and 
Rougheye  Rockfish  in  the  Aleutian 
Islands  Subarea 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  retention  of 
Pacific  cod  in  the  Aleutian  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  by 
vessels  using  trawl  gear.  This  action  is 
necessary  to  prevent  overfishing  of  the 
shortraker/rougheye  rockfish  species 
group. 

DATES:  Efifective  1200  hrs,  Alaska  local 
time  (A.l.t.).  May  29,  1997,  unUl  2400 


hrs,  A.l.t.,  December  31,  1997. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  June  18, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief, 

Fisheries  Management  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668  [Attn.  Lori 
Gravel],  or  be  delivered  to  the  fourth 
floor  of  the  Federal  Building,  709  West 
9th  Street,  Juneau,  AK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI 

exclusive  economic  zone  is  managed 
by  NMFS  according  to  the.Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 
The  Magnuson-Stevens  Act  requires 
that  conservation  and  management 
measures  prevent  overfishing.  The  1997 
overfishing  level  for  the  shortraker/ 
rougheye  rockfish  species  group  in  the 
Aleutian  Islands  subarea  of  the  BSAI  is 
established  by  the  Final  1997  Harvest 
Specifications  for  Groundfish  for  the 
BSAI  (62  FR  7168,  February  18,  1997)  as 
1,250  metric  tons  (mt).  The  acceptable 
biological  catch  level  for  this  group  is 
938  mt.  As  of  May  10, 1997,  1,206  mt 
of  shortraker/rougheye  rockfish  have 
been  caught. 

NMFS  closed  directed  fishing  for 
shortraker/rougheye  rockfish  in  the 
Final  1997  Harvest  Specifications  of 
Groundfish  and  prohibited  retention  of 
shortraker/rougheye  rockfish  on  April  2, 
1997  (62  FR  16736,  April  8, 1997). 
Substantial  trawl  fishing  effort  will  be 
directed  at  remaining  amounts  of  Pacific 
cod  in  the  Aleutian  Islands  subarea 
during  1997.  These  fisheries  can  have 
significant  bycatch  of  shortraker/ 
rougheye  rockfish. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §679.25(a)(l)(i)  and  (a){2)(iii),  that 
closing  the  season  by  prohibiting 
retention  of  Pacific  cod  by  vessels  using 
trawl  gear  is  necessary  to  prevent 
overfishing  of  the  shortraker/rougheye 
rockfish  species  group,  and  is  the  least 
restrictive  measure  to  achieve  that 
purpose.  Without  this  prohibition  of 
retention,  significant  incidental  catch  of 
shortraker/rougheye  rockfish  would 


occur  by  trawl  vessels  targeting  Pacific 
cod. 

Therefore,  NMFS  is  requiring  that 
further  catches  of  Pacific  cod  by  vessels 
using  trawl  gear  in  the  Aleutian  Islands 
subarea  of  the  BSAI  be  treated  as 
prohibited  species  in  accordance  with 
§  679.21(b)(2). 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest. 
Immediate  effectiveness  is  necessary  to 
prevent  overfishing  of  shortraker/ 
rougheye  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
June  18, 1997. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority.  16  U.S.C.  1801  et  seq. 

Dated:  May  28,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-14467  Filed  5-29-97;  4:26  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  I.D. 
052897B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Hook-and-Line  Gear  in 
Bering  Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


summary:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  gear  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  second  seasonal 
apportionment  of  the  1997  Pacific 
halibut  bycatch  allowance  specified  for 
the  Pacific  cod  hook-and-line  fishery 
category. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  May  30.  1997.  unUl  1200 
hrs.  A.Lt.,  September  15,  1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Funiness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  second  seasonal  apportionment 
of  the  1997  Pacific  halibut  bycatch 


allowance  specified  for  the  Pacific  cod 
hook-and-line  fishery  in  the  BSAI. 
which  is  defined  at  §679.21(e)(4)(ii)(A), 
was  established  by  the  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  BSAI  (62  FR  7168,  February  18. 
1997)  as  40  metric  tons. 

In  accordance  with  §  679.21(e)(8),  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  1997  Pacific 
halibut  bycatch  allowance  specified  for 
the  Pacific  cod  hook-and-line  fishery  in 
the  BSAI  has  been  caught. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 


vessels  using  hook-and-line  gear  in  the 
BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  29.  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  97-14467  Filed  5-29-97;  4:26  pm| 
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This  sectior  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  70 

[FRL-583»-4] 

Operating  Permits  Program 

Notice  of  Availability  of  Draft  Rules 
and  Accompanying  Information 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  EPA  has  placed  in  the 
docket  for  public  review  and  comment 
a  draft  of  the  regulations  and 
accompanying  preamble  that  would 
revise  the  operating  permits  regulations 
in  part  70  of  chapter  I,  title  40,  of  the 
Code  of  Federal  Regulations,  and 
requirements  for  "minor"  new  source 
review  (NSR)  permitting  in  part  51  of 
chapter  I,  title  40,  of  the  Code  of  Federal 
Regulations.  Revisions  to  part  70  were 
proposed  on  August  29,  1994  and 
August  31,  1995,  and  revisions  to  part 
51  were  proposed  on  August  31,  1995. 
The  dreift  placed  in  the  docket  reflects 
EPA's  consideration  of  comments  on  the 
1994  and  1995  proposals  and  contains 
additional  proposed  regulatory  revisions 
and  accompanying  preamble  discussion 
on  some  aspects  of  parts  70  and  51  in 
response  to  those  comments,  in 
particular  the  procedures  for  "minor 
permit  revisions."  The  draft  placed  in 
the  docket  is  styled  as  a  draft  "final" 
rule  because  EPA  does  not  anticipate 
substantial  additional  changes. 
However,  EPA  is  accepting  comments 
on  revisions  to  the  draft  final  rule  that 
have  changed  since  the  earlier 
proposals.  The  Agency  also  has  placed 
in  the  docket  a  memorandum  of  options 
relating  to  "minor  permit  revisions"  that 
EPA  is  still  considering  for  the  final 
rule.  The  EPA  is  also  accepting 
comment  on  these  options. 
DATES:  Comments  on  the  draft  notice 
must  be  received  by  July  3,  1997. 
ADDRESSES:  The  draft  notice  and 
accompanying  information  is  available 


in  EPA's  Air  Docket  number  A-93-50  as 
items  Vl-A-1,  VI-A-2,  and  Vl-A-3. 
This  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  address  listed  below.  A 
reasonable  fee  may  be  charged  for 
copying.  The  address  of  the  EPA  air 
docket  is:  EPA  Air  Docket  (LE-131), 
Attention:  Docket  Number  A-93-50, 
Room  M-1500,*Waterside  Mall,  401  M 
Street  SW,  Washington,  DC,  20460. 

The  draft  notice  and  accompanying 
information  may  also  be  downloaded 
ft-om  the  Internet  at:  http:// 
134.67. 104. 12/html/caaa/t5pg.htm. 

Comments  on  the  materials  referenced 
in  today's  notice  must  be  mailed  (in 
duplicate  if  possible)  to:  EPA  Air  Docket 
(Lj;-131),  Attention:  Docket  No.  A-93- 
50,  at  the  above  address.  Please  identify 
comments  as  pertaining  to  today's 
notice  of  availability  of  items  VI-A-1 , 
VI-A-2.  and  VI-A-3. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Vogel  (telephone  919-541-3153)  or 
Roger  Powell  (telephone  919-541- 
5331),  Mail  Drop  12,  EPA,  Information 
Transfer  and  Program  Integration 
Division,  Research  Triangle  Park,  North 
Carolina,  27711.  Internet  addresses  are: 
vogel.ray@epamail.epa.gov  and 
powell.roger@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  part 
70  regulations  were  originally 
promulgated  on  July  21,  1992  (57  FR 
32250).  Revisions  to  part  70  were 
proposed  on  August  29,  1994  (59  FR 
44460).  Revisions  to  parts  51  and  70 
were  proposed  on  August  31,  1995  (60 
FR  45530).  Due  to  the  length  of  time  that 
has  passed  since  the  proposal  notices, 
EPA  has  received  numerous  inquiries 
about  the  Agency's  intended  final  action 
on  those  proposals.  The  Agency  is 
making  the  draft  notice  available  both 
for  informational  purposes  and  for 
purposes  of  considering  any  final 
comments  from  interested  parties  on  the 
part  51  and  part  70  revisions  prior  to 
final  action. 

Following  EPA  review  of  any 
additional  comments  on  these  materials, 
the  Agency  will  prepare  and  publish  a 
final  rule  that  will  constitute  final 
action  on  the  proposed  revisions  to 
parts  70  and  51. 

As  noted  above,  the  draft  notice 
reflects  EPA's  consideration  of 
previously  submitted  comments,  and 
includes  further  additional  regulatory 
changes  that  might  be  finally  adopted, 


along  with  accompanying  preamble 
discussion.  The  EPA  seeks  comment 
only  on  revisions  and  options  in 
materials  referenced  in  today's  notice 
that  have  changed  since  the  earlier 
proposals,  including  in  particular  the 
following  issues: 

(1)  The  provisions  for  minor  permit 
revisions;  review  by  EPA,  affected 
States,  and  the  public;  and  eligibility 
criteria  for  de  minimis  permit  revisions; 

(2)  The  definition  of  potential  to  emit, 
in  response  to  the  vacatur  and  remand 
of  the  definition  in  Clean  Air 
Implementation  Project,  et  al.  v.  EPA 
following  petitioners'  challenge  to  the 
definition's  Federal  enforceability 
requirement; 

(3)  The  absence  of  a  mandate  for 
emissions  cap  permits,  including 
plantwide  applicability  limits  and 
advance  new  source  review,  as  a 
minimum  element  of  State  part  70 
programs:  and 

(4)  Review  of  EPA's  interpretation  of 
the  collocation  procedures  for  part  70 
major  sources  as  applied  to  unlisted 
sources  of  fugitive  emissions. 

With  respect  to  this  last  issue,  section 
501  of  the  Clean  Air  Act  states  that  a 
major  source  for  purposes  of  title  V 
includes  any  source  that  is  a  "major 
stationary  source"  as  defined  in  section 
302  or  part  D  of  title  I.  In  defining  a 
major  source  in  the  original  part  70 
rulemaking,  EPA  accordingly  looked  to 
the  definitions  of  major  sources  in 
section  302  and  part  D  of  title  I,  with 
particular  focus  on  the  approach 
followed  by  EPA  in  the  NSR  program  as 
a  result  of  the  Alabama  Power  litigation. 
The  EPA  concluded  that  aggregating 
sources  by  standard  industrial 
classification  (SIC)  code  at  the  source 
site  to  determine  whether  a  source 
would  be  major  is  the  approach 
intended  by  Congress  (56  FR  21712, 
21724).  The  EPA  further  concluded  that 
aggregation  by  SIC  code  should  be  done 
in  a  manner  consistent  with  established 
NSR  procedures,  including  application 
of  the  collocation  rules.  The  collocation 
rules  applicable  to  NSR  were 
promulgated  on  August  7,  1980  (45  FR 
52695)  and  further  clarified  on 
November  28,  1989  (54  FR  48870). 

The  National  Mining  Association 
(formerly  the  American  Mining 
Congress)  and  the  American  Forest  and 
Paper  Association  petitioned  for  review 
of  the  original  part  70  rule,  in  part, 
because  of  the  Agency's  interpretation 


\ 
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that  the  part  70  major  source  definition 
ptust  encompass  the  established  NSR 
collocation  provisions.  In  particular,  the 
petitioners  asserted  that  the  Agency's 
interpretation  of  its  part  70  collocation 
provisions  would  have  the  effect  of 
subjecting  unlisted  sources  of  fugitive 
emissions  to  part  70  without 
undertaking  a  section  302(j)  rulemaking. 
While  not  conceding  the  merits  of  the 
petitioners'  arguments,  EPA  sought  and 
received  from  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Qrcuit  a  voluntary  remand  in  early 
1995  to  allow  the  Agency  to  reconsider 
its  interpretation.!  The  Agency 
concluded  that  one  aspect  of  that 
reconsideration  should  include  review 
of  whether  apphcation  of  the  NSR 
approach  to  unlisted  sources  of  fugitive 
emissions  is  appropriate  for  title  V 
purposes. 

Prior  to  the  voluntary  remand.  EPA 
had  clarified  its  decision  to  apply  the 
NSR  approach  to  major  source 
determinations  for  purposes  of  title  V  in 
its  August  1994  notice  of  proposed 
rulemaking  revising  the  part  70 
regulations.  Specifically,  EPA  proposed 
to  amend  the  definition  of  major  source 
to  make  clear  that  the  support  facility 
test  apphed  in  NSR  also  applied  in 
determining  the  scope  of  a  source  for 
title  V.  Several  industry  commenters 
expressed  opposition  to  including  the 
support  facihty  concept  in  part  70 
source  determinations,  while  several 
State  and  local  governments  generally 
supported  the  clarification  of  the  major 
source  definition. 

In  responding  to  comments  regarding 
the  support  facility  test,  it  became 
apparent  to  EPA  that  the  issue  of 
whether  the  NSR  approach  should  be 
applied  to  unlisted  sources  of  fugitive 
emissions  is  closely  connected  with  the 
more  fundamental  question  of  whether 
it  is  appropriate  to  apply  the  NSR 
approach  (including  the  support  facility 
concept)  in  part  70  source 
determinations  generally.  The  Agency 
accordingly  has  reviewed  the  questions 
raised  in  the  petitioners'  challenge  of 
the  original  part  70  regulations  of 
whether  the  support  facility  test  should 
be  applied  to  unlisted  sources  of 
fugitive  emissions  or  whether  such 
sources  constitute  a  special  case 
requiring  a  302(j)  rulemaking.  The  EPA 


has  also  reviewed  the  broader  question 
of  whether  EPA's  approach  to  the 
collocation  issues  as  applied  to  unlisted 
sources  of  fugitive  emissions  should  be 
consistent  with  the  Agency's  approach 
in  NSR.  As  explained  in  the  draft  part 
70  preamble  referenced  herein,  the 
Agency  has  determined  at  this  time  that 
in  making  major  source  determinations 
under  title  V.  it  is  appropriate  to  apply 
the  NSR  approach  and  that  there  is  no 
basis  for  excluding  unlisted  sources  of 
fugitive  emissions  from  this  general 
approach. 

Dated:  May  22,  1997. 

Mary  D.  Nichols,  , 

Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  97-14443  Filed  &-2-97;  8:45  am] 
BILUNQ  COD€  6640-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[StPTRAX  No.  PA-4058b;  FRL-5832-41 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NO.  PACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


'  At  the  lime  of  the  remand.  EPA  anticipated  that 
the  relevant  issues  would  be  addressed  in  i>  new 
rulemaking.  However,  in  comments  submitted  with 
respect  to  the  supplemental  proposal  to  amend  the 
part  70  regulations  (60  FR  45530.  August  31.  1995). 
the  National  Mining  Association  requested  that  EPA 
clarify  in  the  preamble  to  the  final  regulations  the 
terms  of  the  voluntary  remand.  The  EPA  now  has 
determined  that  the  current  part  70  rulemaking  is 
an  appropriate  vehicle  for  addressing  all  collocation 
issues  that  were  the  subject  of  the  litigation. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  volatile  organic 
compound  (VCK!)  and  nitrogen  oxides 
(NO,)  reasonably  available  control 
technology  (RACT)  for  five  major 
sources  located  in  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  vnll  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 


If  adverse  comments  are  received  that 
do  not  pertain  to  all  documents  subject 
to  this  rulemaking  action,  those 
documents  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
documents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 
DATES:  Comments  must  be  received  in 
writing  by  July  3. 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David 
Campbell.  Air.  Radiation,  and  Toxics 
Division,  Mailcode  3AT22.  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  566-2196,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
campbell.dave@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
VkTiting  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  pertaining  to  this  action. 
VOC  and  N0»  RACT  determinations  for 
individual  sources  located  in 
Pennsylvania,  provided  in  the  Direct 
Final  action  of  the  same  title  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  19,  1997. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  97-14440  Filed  6-2-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IN67-1b;  FRL-6827-4] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  is 
proposing  to  approve  a  State 
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Implementation  Plan  (SIP)  revision 
request  submitted  by  Indiana  on  August 
26,  1996,  which  requires  oxides  of 
nitrogen  (NOx)  Reasonably  Available 
Control  Technology  (RACT)  for  portland 
cement  kilns,  electric  utility  boilers,  and 
industrial,  commercial,  or  institutional 
(ICI)  boilers  in  Clark  and  Floyd 
Counties.  In  addition,  EPA  is  proposing 
to  approve  an  April  30, 1997,  negative 
declaration  from  Indiana  certifying  that, 
to  the  best  of  the  State's  knowledge, 
there  are  no  remaining  major  sources  of 
NOx  in  Clark  and  Floyd  Counties  which 
need  RACT  rules.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  July  3, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR18-J),  Envirorunental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR18-J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  IL  60604, 
(312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

For  additional  information  see  the 
direct  final  rule  pubhshed  in  the  rules 
section  of  this  Federal  Register. 

Dated:  May  7, 1997. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(PR  Doc.  97-14438  Filed  &-2-97;  8:45  am] 
BtLUNQ  CO0€  «6«»-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

tTX-29-1 -6085b;  FRL-5834-31 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Texas;  Revised 
Geographical  Designation  of  Certain 
Air  Quality  Control  Regions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to- 
approve  a  July  2,  1993,  request  by  the 
Governor  of  Texas  to  revise  the 
geographical  boundaries  of  seven  Air 
Quality  Control  Regions  in  the  State  of 
Texas  to  conform  to  the  Texas  Natural 
Resource  Conservation  Commission 
regional  boundaries.  This  action  also 
corrects  an  error  for  Texas  in  40  CFR 
part  81.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  request  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
the  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn,  and 
all  public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  3, 
1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  pub  he  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  docimients  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 
Division,  One  Fountain  Place.  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  QuaUty, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  EPA  Region  6  Air  Planning 
Section  at  (214)  665-7253  and  at  the 
Region  6  address  above. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  22,  1997. 
Myron  O.  Knudson, 

Acting  Regional  Administrator. 

IFR  Doc.  97-14451  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  6560-60-P  . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[FRL-5833-81 

Control  of  Air  Pollution  From  Motor 
Vehicles  and  New  Motor  Vehicle 
Engines;  Increase  of  the  Vehicle  Mass 
for  3-Wheeled  Motorcycles 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  Today's  action  proposes  to 
change  the  regulatory  definition  of  a 
motorcycle  to  include  3-wheeled 
vehicles  weighing  up  to  1749  pounds 
effective  for  1997  and  later  model  year 
motorcycles  for  which  emission 
standards  are  in  place. 

The  action  proposed  today  is 
anticipated  to  create  no  detrimental 
health  effects,  and  will  therefore  retain 
the  health  benefits  derived  fi-om  the 
current  motorcycle  regulations  in  effect. 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1997  or  30  days  after 
the  date  of  the  pubUc  hearing,  if  one  is 
held.  If  a  pubUc  hearing  is  requested, 
EPA  will  conduct  a  public  hearing  on 
this  Notice  of  Proposed  Rulemaking  on 
July  3,  1997  at  10:00  AM  at  the 
Courtyard  by  Marriott,  3205  Boardwalk, 
Ann  Arbor,  Michigan.  To  request  a 
hearing,  notify  the  person  Usted  in  the 
'FOR  FURTHER  INFORMATION  CONTACT" 
section  within  15  days  after  the 
publication  date  of  this  action.  If  a 
request  is  received  by  this  time,  a  public 
hearing  will  be  held.  Contact  the  person 
Usted  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  find  out  if  a  hearing 
will  be  held.  Further  information  on  the 
pubUc  hearing  can  be  found  in 
Supplementary  Information,  Section 
V.B.,  Public  Hearing. 
ADDRESSES:  Materials  relevant  to  this 
Rulemaking  are  contained  in  Docket  No. 
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A-96— 49.  The  docket  is  located  at  the 
Air  Docket  section,  401  M  Street  SW., 
Washington,  DC  20460,  and  may  be 
viewed  in  room  M-1500  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  (202) 
260-7548  and  the  facsimile  number  is 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  by  EPA  for  copying  docket 
material. 

All  written  comments  must  be 
identified  with  the  appropriate  docket 
number  (Docket  No.  A-96-49)  and  must 
be  submitted  in  duplicate  to  the  address 
listed  above,  with  a  complimentary 
copy  to  Frank  Lamitola  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Lamitola,  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105.  Telephone  (313)  668-^479. ' 
Email 

LAMITOLA.  FRANKeEPAMAIL.EPA.GOV. 
Fax  (313)  741-7869. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  motorcycle  and  motor  vehicle 
manufacturers.  Tabulated  entities 
include  the  following: 


Category 

Examples  of  regulated 
entities 

Industry 

•Motorcycle  manufactur- 
ers. 

•Manufacturers  of  3- 
wtieeted  vehicles. 

•Importers  of  motorcycles. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  criteria 
contained  in  section  86.402  of  title  40  of 
the  Code  of  Federal  Regulations,  as 
modified  by  today's  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  Availability 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  proposed 
rulemaking  are  available  via  the  EPA 
internet  web  site.  This  service  is  free  of 
charge,  except  for  any  cost  you  already 
incur  for  internet  connectivity.  The 
official  Federal  Register  version  is  made 


available  on  the  day  of  publication  on 
the  primary  EPA  web  site  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  web  site  listed  below: 
EPA  internet  web  site  http:// 

www.epa.gov/docs/fedrgstr/EPA-AIR/ 

(either  select  desired  date  or  use 

Search  feature) 
OMS  web  site  http://www.epa.gov/ 

OMSWWW/  (look  in  "What's  New" 

or  under  the  specific  rulemaking 

topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Table  of  Contents 

I.  Introduction  and  Background 

II.  Requirements  of  the  Proposed  Rule 
ni.  Discussion  of  Issues 

A.  Impact  on  Automotive  Industry 

B.  Revision  to  Test  Procedures 
rv.  Cost  Effectiveness 

V.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Fhiblic  Hearing 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Reporting  and  Recordkeeping 
Requirements 

C.  Impact  on  Small  Entities 

D.  Unfunded  Mandates  Act 

I.  Introduction  and  Background 

Section  202(a)  of  the  Clean  Air  Act 
authorizes  EPA  to  promulgate  emission 
standards  for  motor  vehicles,  including 
motorcycles.  Section  202  (a)(3)(E)  of  the 
Act  requires  that  EPA,  when  setting 
emission  standards  for  motorcycles, 
"consider  the  need  to  achieve 
equivalency  of  emission  reductions 
between  motorcycles  and  other  motor 
vehicles  to  the  maximum  extent 
practicable."  EPA  has  promulgated 
emission  standards  and  accompanying 
regulations  controlling  emissions  from 
new  motorcycles.  See  42  FR  1122 
(January  5,  1977).  These  regulations 
included  the  definition  of  "motorcycle." 
EPA  originally  proposed  a  definition  of 
"motorcycle"  which  would  have 
included  any  3-wheeled  vehicle  "which 
is  not  a  passenger  car  or  passenger  car 
derivative"  regardless  of  weight. ' 
Adverse  public  comment  was  received 
stating  that  some  small  3-wheeled 


'  On  Octot)er  22.  1975,  a  Notice  of  Proposed 
Rulemaking  (NPRMl  was  published  in  the  FederaJ 
Register  (40  FR  49496)  for  the  control  of  exhaust 
and  crankcase  emissions  from  new  motorcycles.  In 
the  NPRM.  "motorcycle"  was  proposed  lo  be 
defined  as  "any  motor  vehicle  designed  to  operate 
on  not  more  than  three  wheels  (including  any 
tricycle  arrangement)  in  contact  with  the  ground 
which  is  not  a  passenger  car  or  passenger  car 
derivative." 


vehicles  share  characteristics  of  a 
passenger  car  as  well  as  a  motorcycle 
and  therefore  much  confusion  would 
arise  as  to  whether  that  vehicle  should 
be  regulated  as  a  passenger  car  or  a 
motorcycle.  EPA  agreed  with  these 
comments,  and  revised  its  definition  of 
motorcycle  in  the  final  rule  to  be  any  2- 
wheeled  vehicle  or  any  3-wheeled 
vehicle  with  a  curb  mass  less  than  or 
equal  to  680  kilograms  (1499  pounds). 
Any  3-wheeled  vehicle  over  that  weight 
would  be  classified  and  regulated  as  a 
passenger  car.  The  weight  was  chosen 
because  it  was  typical  of  the  weight  of 
3-wheeled  motor  vehicles  available  on 
the  market  at  that  time,  and  did  not 
approach  the  weight  of  light  duty 
vehicles  of  the  time. 

In  1995,  EPA  was  informed  by  a 
manufacturer  of  3-wheeled  vehicles  that 
a  competitor  was  allegedly  selling 
vehicles  over  the  weight  limit,  and  that 
the  manufacturer  also  wished  to 
produce  heavier  3-wheeled  vehicles. 
The  market  for  3-wheeled  vehicles, 
according  to  the  manufacturer,  was 
demanding  more  amenities  which 
added  weight,  such  as  air  conditioning, 
power  windows,  etc.  EPA  was  requested 
to  consider  raising  the  weight  limit  to 
accommodate  the  market  demand. 
EPA's  primary  concern  with  such  a 
change  is  that  there  is  not  much  room 
for  increase  before  there  would  be 
overlap  between  motorcycles  and  light 
duty  vehicles.  Raising  the  weight  limit 
significantly  could  result  in  allowing  a 
3-wheeled  vehicle  to  pollute  much  more 
than  a  car  when  it  could  weigh  as  much 
as  a  car,  have  all  the  amenities  of  a  car, 
and  be  used  much  in  the  same  way  as 
a  car.  This  would  not  be  in  keeping  with 
the  CAA  mandate  to  consider  the  need 
to  achieve  equivalency  of  emission 
reductions  between  motorcycles  and 
other  motor  vehicles  to  the  maximum 
extent  practicable.  EPA  believes  it  is 
appropriate  to  propose  raising  the 
weight  limit  to  1749  pounds  because  it 
is  still  low  enough  to  preclude  creating 
a  new  market  for  3-wheeled  vehicles 
being  built  as  passenger  cars.^  The  1749 
pound  limit  is  about  60  pounds  lower 
than  the  lowest  weight  passenger  car 
being  sold  in  the  U.S.  today  and  is 
substantially  lower  than  the  average 
weight  of  about  2900  pounds  for  the 
sub-compact  class  of  cars  sold  in  the 
U.S. 

EPA  acknowledges  that  market-driven 
changes  can  occur  in  the  automotive 


'Currently,  3-wheeled  vehicles  are  primarily 
used  in  special  applications,  such  as  police  use, 
postal  service,  and  recreation-type  use. 
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indusUy,  and  that  it  should 
accommodate  such  changes  to  the 
extent  practicable,  providing  that 
emission  and  health  benefits  are  not 
compromised.  It  is  EPA's  opinion  that 
the  number  of  3-wheeled  vehicles 
affected  by  this  action  (i.e.,  falling 
between  1499  pounds  and  1749  pounds) 
is  going  to  be  very  small.  Currently.  EPA 
is  aware  of  only  two  companies 
certifying  3-wheeled  vehicles  (Cushman 
and  Westward  Industries,  Inc.).  with  a 
combined  annual  3-wheeled  vehicle 
production  of  less  than  1000  units. 
Furthermore,  these  affected  vehicles  are 
substantially  similar  to  and  likely  to  be 
used  much  in  the  same  way  as  those  3- 
wheeled  vehicles  previously  regulated 
as  motorcycles.  Therefore.  EPA  believes 
that  increasing  the  weight  Umit  for  3- 
wheeled  vehicles  by  250  poxmds  vfiW 
not  compromise  air  quahty  or  health 
benefits  based  on  the  current  market  for 
these  vehicles.  The  health  benefits 
currently  achieved  by  the  motorcycle 
emission  standards  are  anticipated  to 
remain,  and  not  be  adversely  impacted 
by  raising  the  weight  limit  of  3-wheeled 
vehicles.  EPA  requests  comments  about 
the  potential  for  the  weight  increase  to 
substantially  increase  the  number  of 
such  vehicles  being  sold  in  the  U.S.,  or 
the  maimer  in  which  they  are  used. 

n.  Requirements  of  the  Proposed  Rule 

EPA  is  proposing  to  increase  the 
weight  limit  for  3-wheeled  motorcycles 
fi-om  1.499  pounds  (680  Kg)  to  1,749 
pounds  (793  Kg).  EPA  is  also  amending 
the  motorcycle  testing  procedures  to 
account  for  the  increase  in  weight. 

m.  Discussion  of  Issues 


A.  Impact  on  automotive  industry 
The  Agency  believes  that  today's 
proposal  will  not  create  a  new  market 
for  3-wheeled  vehicles  that  are  similar 
to  automobiles  but  can  be  certified  as 
motorcycles,  primarily  because  the 
weight  increase  being  proposed  is  small, 
the  sales  Afolume  of  these  vehicles  is 
small,  and  the  additional  weight  is  not 
overlapping  with  weights  of  Ught  duty 
passenger  cars.  However,  the  Agency 
has  some  concerns  that  the  proposed 
weight  increase  may  create  the 
possibility  that  smaller  4-wheeled  ^ 
vehicles  could  be  converted  into  3-* 
wheeled  passenger  vehicles  for  the 
purposes  of  circumventing  light  duty 
vehicle  emissions  standards,  and 
requests  comments  on  this  issue.  If, 
during  the  comjnent  period,  new 
.  information  comes  to  light  about 
additional  3-wheeled  vehicles  being 
introduced  into  the  U.S.  market  as  a 
result  of  the  increased  weight  limit,  EPA 
may  reconsider  or  revise  this  proposal. 


B.  Revisions  w  lesi  procedures. 

The  original  test  procedures  for 
motorcycles  included  a  table  to 
determine  the  road  load  force  and 
inertia  weight  used  for  dynamometer 
testing.  This  table  included  values  for 
loaded  vehicle  mass  of  up  to  760  Kg. 
With  today's  proposal,  the  table  has 
been  expanded  to  included  values  for 
loaded  vehicle  mass  up  to  870  Kg.  To 
arrive  at  the  values  added  to  this  table, 
EPA  extrapolated  the  data  from  the 
existing  table.  An  option  exists  iiJy^e^ 
current  regulations  which  allows  the 
manufacturer  to  perform  an  actual 
vehicle  road  load  measurement  as 
outUned  under  40  CFR  86  §  529(c), 
which  EPA  is  not  proposing  to  change. 

IV.  Cost  Effectiveness 

No  added  costs  will  be  incurred  by 
the  manufacturers  of  3-wheeled  vehicles 
as  a  result  of  this  proposal.  The 
proposed  weight  change  will  allow 
manufacturers  to  produce  heavier  3- 
wheeled  vehicles,  presumably  allowing 
them  to  add  options  which  will  maxe 
the  vehicles  more  marketable. 

Based  on  EPA's  current  knowledge 
about  the  size  of  the  affected  market,  the 
ramifications  on  emissions  are  likely  to 
be  very  small.  By  increasing  the  weight 
Umit,  3-wheeled  vehicles  weighing 
between  1499  and  1749  poxmds  will 
now  be  permitted  to  comply  with 
motorcycle  standards,  rather  than  the 
light  duty  vehicles  standards,  which  are 
significantly  more  stringent.  (It  should 
be  noted  that  to  date,  no  3-wheeled 
vehicles  have  been  certified  to  light 
duty  vehicle  standards.)  EPA  requests 
comments  on  the  potential  impact  of  the 
proposal  on  future  production  of  3- 
wheeled  vehicles. 


V.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  requests  comments  on  all  aspects 
of  this  proposed  Rulemaking. 
Commenters  are  especially  encouraged 
to  give  suggestions  for  changing  any 
aspects  of  the  proposal.  All  comments, 
with  the  exception  of  proprietary 
information  should  be  addressed  to  the 
EPA  Air  Docket  Section,  Docket  No.  A- 
96-49  (see  ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  pubUc  docket.  This  wrill  help 
insure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 


If  a  conunenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  public  without 
notifying  the  commenters. 

B.  Public  Hearing 

EPA  will  conduct  a  pubUc  hearing  if 
one  is  requested,  as  discussed  in  the 
DATES  section  above.  Anyone  wishing  to 
present  testimony  about  this  proposal  at 
the  pubhc  hearing  should,  if  possible, 
notify  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT)  at  least 
seven  days  prior  to  the  day  of  the 
hearing.  The  contact  person  should  be 
given  an  estimate  of  the  time  required 
for  the  presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  Testimony  will  be 
scheduled  on  a  first  come,  first  served 
basis.  A  sign-up  sheet  will  be  available 
at  the  registration  table  the  morning  of 
the  hearing  for  scheduling  those  who 
have  not  notified  the  contact  earher. 
This  testimony  will  be  scheduled  on  a 
first  come,  first  served  basis  to  follow 
the  previously  scheduled  testimony. 

EPA  requests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advanced  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 
material  before  the  hearing.  Such 
advanced  copies  should  be  submitted  to 
the  contact  person  listed. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket  Section.  Docket  No.  A-96-49 
(see  ADDRESSES).  The  hearing  will  be 
conducted  informally,  and  technical 
rules  of  evidence  will  not  apply.  A 
written  transcript  of  the  hearing  wrill  be 
placed  in  the  above  docket  for  review. 
Anyone  desiring  to  purchase  a  copy  of 
the' transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 
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VI.  Administrative  Requirranents 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  regulation  does  not  impose  any 
new  information  collection 
requirements  and  results  in  no  chemge 
to  the  currently  approved  collection. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  206Q-0104. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number. 

The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

C.  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  draft  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule.  This  rule  will  not 
have  a  significant  adverse  economic 
impact  because  it  will  increase  the 
weight  limit  on  these  vehicles,  thereby 
allowing  the  manufacturers  of  three- 
wheeled  vehicles  to  produce  these 
vehicles  within  the  weight  limit  of  1749 
pounds  (793  Kg).  This  weight  increase 
will  allow  manufacturers  of  vehicles 
near  the  existing  limit  of  1499  pounds 
(680  Kg)  to  provide  more  options  on 
those  vehicles  and  thus  share  the 
existing  market  with  competing  entities 
fairly.  EPA  has  identified  only  two 
manufacturers  currently  manufacturing 
such  vehicles.  Therefore,  the 
Administrator  certifies  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  or 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  final 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Fart  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Motor  vehicle  pollution. 


Dated:  May  23.  1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regidations  is  amended  as 
follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  Part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  E— Emission  Regulations  for 
1978  and  Later  New  Motorcycles, 
General  Provisions— [Amended] 

2.  A  new  section  86.402-97  is  added 
to  read  as  follows: 

§86.402-07    Definitions. 

The  definitions  of  86.402-78  remain 
effective.  The  definition  in  this  section 
is  effective  beginning  with  the  1997 
model  year. 

Motorcycle  means  any  motor  vehicle 
with  a  headlight,  taillight,  and  stoplight 
and  having:  Two  wheels,  or  Three 
wheels  and  a  curb  mass  less  than  or 
equal  to  793  kilograms  (1749  pounds). 

3.  Paragraph  (d)  of  §  86.406-78  is 
revised  to  read  as  follows: 

§  86.406-78    introduction,  structure  of 
subpart,  furttier  information. 

*  *         *         •         • 

(d)  Manufacturers  who  are 
considering  an  application  should 
contact:  Director.  Vehicle  Programs  and 
Compliance  Division,  Envirorunental 
Protection  Agency,  2565  Plymouth  Rd.. 
Ann  Arbor,  Michigan  48105  and  state 
whether  he/she  plans  to  certify  for  total 
sales  of  greater  than  or  less  than  10,000 
vehicles  for  the  appUcable  model  year. 

Subpart  F— Emission  Regulations  for 
1978  and  Later  New  Motorcycles;  Test 
Procedures— [Amended] 

4.  Paragraph  (c)  of  §86.518-78  is 
revised  to  read  as  follows: 

§  86.51 8-78    Dynamometer  calibration. 

*  "  *         *         *         • 

(c)  The  performance  check  consists  of 
conducting  a  dynamometer  coastdown 
at  one  or  more  inertia-horsepower 
settings  and  comparing  the  coastdown 
time  to  the  table  in  Figure  F97-9  of 
§86.529-97.  If  the  coastdowm  time  is 
outside  the  tolerance,  a  new  calibration 
is  required. 

5.  A  new  §  86.529-97  is  added  to  read 
as  follows: 
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§  86.529-87    Road  load  force  and  inertia 
weight  determination. 

(a)  Road  load  as  a  function  of  speed 
is  given  by  the  following  equation: 

F  =  A  +  CV2 


The  vaiaes  lor  coefficients  A  and  C  ana 
the  test  inertia  are  given  in  Figure  ¥97- 
9.  Velocity  V  is  in  km/h  and  force  (F) 
is  in  newtons.  The  forces  given  by  this 
equation  shall  be  simulated  to  the  best 
ability  of  the  equipment  being  used. 

Figure  F97-9 


(b)  The  inertia  given  in  Figure  F97-9 
shall  be  used.  Motorcycles  with  loaded 
vehicle  mass  outside  these  limits  shall 
be  tested  at  an  equivalent  inertial  mass 
and  road  load  force  specified  by  the 
Administrator. 


95-105  .... 

106-115  . 

116-125  _ 

126-135  . 

136-145  .. 

146-156  . 

156-165  . 

166-175  . 

176-185  . 

186-195  ; 

196-205  . 

206-215  . 

216-225  , 

226-235  , 

236-245  . 

246-255  . 

256-265  . 

266-275  . 

276-285  . 

285-295  . 

296-305  . 

306-315  I. 

316-325  , 

326-335 

336-345 

346-355 

356-365; 

366-375 

376-385 

386-395 

396-^05: 

406-415 

416-425 

426-435 

436-445 

446-455 

456-465 

466-475 

476^85 

486-495 

496-505 

506-515 

516-525 

526-535 

536-545 

546-555 

556-565 

566-575 

576-585 

586-595 

596-605 

606-615 

616-625 

626-635 

636-645 

646-655 

656-665 

666-675 

676-685 


f 


Loaded  vehicle  mass  (kg) 


Equiva- 
lent iner- 
tial mass 
(kg) 


Force  coefficients 


A(nt) 


100 

110 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 


C(nt/(km/ 

m 


0.0 
0.82 
1.70 
2.57 
3.44 
4.32 
5.19 
6.06 
6.94 
7.81 
8.69 
9.56 
10.43 
11.31 
12.18 
13.06 
13.93 
14.80 
15.68 
16.55 
17.43 
18.30 
19.17 
20.05 
20.92 
21.80 
22.67 
23.54 
24.42 
25.29 
26.17 
27.04 
27.91 
28.79 
29.66 
30.54 
31.41 
32.28 
33.16 
34.03 
34.90 
35.78 
36.65 
37.53 
38.40 
39.27 
40.15 
41.02 
41.90 
42.77 
43.64 
44.52 
45.39 
46.27 
47.14 
48.01 
48.89 
49.76 
50.64 


Force  at 

65  km/h 

(nt) 


70  to  60  km^  coastdown  calibra- 
tion times 


.0224 

.0227 

.0230 

.0233 

.0235 

.0238 

.0241 

.0244 

.0246 

.0249 

.0252 

.0255 

.0257 

.0260 

.0263 

.0266 

.0268 

.0271 

.0274 

.0277 

.0279 

.0282 

.0285 

.0288 

.0290 

.0293 

.0296 

.0299 

.0301 

.0304 

.0307 

.0310 

.0312 

.0315 

.0317 

.0318 

.0319 

.0319 

.0320 

.0320 

.0321 

.0322 

.0322 

.0323 

.0323 

.0324 

.0325 

.0325 

.0326 

.0327 

.0327 

.0328 

.0328 

.0329 

.0330 

.0330 

.0331 

.0332 

.0332 


Target 
time  (sec) 


94.8 
96.8 
98.8 
100.9 
102.9 
104.9 
107.0 
109.0 
111.0 
113.1 
115.1 
117.1 
119.2 
121.2 
123.2 
125.3 
127.3 
129.3 
131.4 
133.4 
135.4 
137.5 
139.5 
141.6 
143.6 
145.6 
147.7 
149.7 
151.7 
153.8 
155.8 
157.8 
159.9 
161.9 
163.7 
164.9 
166.0 
167.1 
168.3 
169.4 
170.5 
171.7 
172.8 
173.9 
175.1 
176.2 
177.3 
178.5 
179.6 
180.8 
181.9 
183.0 
184.2 
185.3 
186.4 
187.6 
188.7 
189.8 
191.0 


Alk}wat)le  tolerance 


Longest 
time  (sec) 


2.95 

3.18 

3.39 

3.60 

3.80 

3.99 

4.10 

4.36 

4.53 

4.69 

4.85 

5.00 

5.15 

5.30 

5.43 

5.57 

5.70 

5.82 

5.95 

6.06 

6.18 

629 

6.40 

6.50 

6.60 

6.70 

6.80 

6.89 

6.98 

7.07 

7.16 

724 

7.33 

7.41 

7.49 

7.61 

7.73 

7.84 

7.95 

8.06 

8.17 

828 

8.39 

8.49 

8.60 

8.70 

8.80 

8.90 

9.00 

9.10 

9.19 

929 

9.38 

9.47 

9.56 

9.65 

9.74 

9.83 

9.92 


Shortest 
time  (sec) 


3.1 
3.3 
3.6 
3.8 
4.0 
42 
4.4 
4.6 
4.7 
4.9 
5.1 
52 
5.4 
5.5 
5.7 
5.8 
5.9 
6.1 
62 
6.3 
6.4 
6.5 
6.6 
6.7 
6.8 
6.9 
7.0 
7.1 
72 
7.3 
7.4 
7.5 
7.6 
7.6 
7.7 
7.8 
8.0 
8.1 
82 
8.3 
8.4 
8.5 
8.6 
8.7 
8.8 
9.0 
9.1 
92 
9.3 
9.4 
9.5 
9.5 
9.6 
9.7 
9.8 
9.9 
10.0 
10.1 
102 


2.8 

3.0 

32 

3.4 

3.6 

3.8 

4.0 

42 

4.3 

4.5 

4.6 

4.8 

4.9 

5.1 

52 

5.4 

5.5 

5.6 

5.7 

5.8 

6.0 

6.1 

62 

6.3 

6.4 

6.5 

6.6 

6.7 

6.8 

6.9 

6.9 

7.0 

7.1 

72 

7.3 

7.4 

7.5 

7.6 

7.7 

7.8 

7.9 

8.0 

82 

8.3 

8.4 

8.5 

8.6 

8.7 

8.8 

8.9 

8.9 

9.0 

9.1 

92 

9.3 

9.4 

9.5 

9.6 

9.7 
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Figure  F97-9— Continued 


Loaded  vehicle  mass  (kg) 


Equiva- 
lent iner- 
tial  mass 
(kg) 


686-695 
696-705 
706-715 
716-725 
726-735 
736-745 
746-755 
756-765 
766-775 
776-785 
786-795 
796-805 
806-815 
816-8*5 
826-835 
836-845 
846-855 
856-865 
866-873 


700 
710 
720 
730 
740 
750 
760 
770 
780 
790 
800 
810 
820 
830 
840 
850 
860 
870 


Force  coefficients 


A(nt) 


51.51 
52.38 
53.26 
54.13 
55.01 
55.88 
56.75 
57.63 
58.50 
59.38 
60.25 
61.12 
62.00 
62.87 
63.75 
64.62 
65.49 
66.37 
67.24 


C(nt/(km/ 
h)2) 


.0333 
.0333 
.0334 
.0335 
.0335 
.0336 
.0336 
.0337 
.0338 
.0338 
.0339 
.0339 
.0340 
.0341 
.0341 
.0342 
.0343 
.0343 
.0344 


Force  at 

65km/h 

(nt) 


192.1 

193.2 

194.4 

195.5 

196.6 

197.8 

198.9 

200.1 

201.2 

203.3 

204.5 

205.6 

206.7 

207.9 

209.0 

210.1 

211.3 

212.4 

213.5 


70  to  60  km/h  coastdown  calibra- 
tion times 


Target 
time  (sec) 


10.01 
10.09 
10.17 
1026 
10.34 
10.42 
10.50 
10.58 
10.66 
10.74 
10.82 
10.91 
10.99 
11.07 
11.15 
11.24 
11.32 
11.40 
11.48 


Allowable  tolerance 


Longest 
time  (sec) 


10.3 
10.4 
10.4 
10.5 
10.6 
10.7 
10.8 
10.9 
10.9 
11.0 
11.1 
11.2 
11.3 
11.4 
11.5 
11.5 
11.6 
11.7 
11.8 


Shortest 
time  (sec) 


9.8 
9.8 
9.9 
10.0 
10.1 
10.2 
10.2 
10.3 
10.3 
10.4 
10.5 
10.6 
10.7 
10.8 
10.8 
10.9 
11.0 
11.1 
112 


(c)  The  dynamometer  shall  be 
adjusted  to  reproduce  the  specified  road 
load  as  determined  by  the  most  recent 
calibration.  Alternatively,  the  actual 
vehicle  road  load  can  be  measured  and 
duplicated: 

(1)  Make  at  least  5  replicate 
coastdowns  in  each  direction  from  70  to 
60  km/h  on  a  smooth,  level  track  under 
balanced  wind  conditions.  The  driver 
must  have  a  mass  of  80  ±10  kg  and  be 

in  the  normal  driving  position.  Record 
the  coastdown  time. 

(2)  Average  the  coastdown  times. 
Adjust  the  dynamometer  load  so  that 
the  coastdown  time  is  duplicated  with 
the  vehicle  and  driver  on  the 
dynamometer. 

(3)  Alternate  procedures  may  be  used 
if  approved  in  advance  by  the 
Administrator. 

(PR  Doc.  97-14441  Filed  6-2-97;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-7218] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  nde. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 


proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community- 

ADDRESSES:  The  proposed  base  flood      " 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 


with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
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Nt-U".  .'NO  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(fl  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 


12612,  Federalism,  dated  October  26,  PART  e?— {AMENDED] 


1987. 

Executive  Order  12778,  Civil  Justice 
Refonn 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329,  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Arizona 


City/town/county 


Santa  Cruz  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Alanw  Wash 


Location 


Just  upstream  of  Interstate  19 


Approximately   6,500   feet   upstream   of 
Interstate  19. 


f  Depth  in  feet  above 

grourxl  'Elevation  in  feet 

(NGVD) 


Existing 


None 


None 


Modified 


•3,590 


•3,669 


Maps  are  availat)le  for  inspection  at  the  Santa  Cmz  County  Flood  Control  District  and  Flood  Plain  Administration.  2150  North  Congress  Drive, 

Nogales,  Arizona. 
Send  comments  to  The  Honorable  Robert  Danrx)n.  Chairman,  Santa  Cruz  County  Board  of  Supervisors,  2150  North  Congress  Drive.  Nogales, 

Arizona  85621. 


Arttansas 


Cave  City  (City) 
Sharp  and  Inde- 
pendence Coun- 
ties. 


Lick  Forl< 


Just  upstream  of  Johnson  Street  

Just  upstream  of  U.S.  Highway  167  

Just  upstream  of  East  Center  Street 

Approximately    830    feet    upstream    of 

Matlock  Road. 
Just  downstream  of  the  dam  at  Levee 

Street. 
Just  upstream  of  the  dam  at  Levee  Street 

Maps  Lie  available  for  Inspection  at  the  Mayor's  Office,  107  Spring  Street,  Cave  City,  Arkansas. 

Send  comments  to  The  Honorable  Bllty  Pinkston,  Mayor,  City  of  Cave  City.  107  Spnng  Street,  Cave  City,  Arkansas  72521. 


Curia  Creek 


South  Big  Creek  Trilxitary 


Just  downstream  of  a  k)w  water  crossing 
located  at  the  eastem  corporate  limit. 


fvtone 


None 
Hone 
None 
None 

None 

None 


Faulkner  County 
arxl  Incorporated 
Areas. 


East  Fork  Cadron  Creek 


At  U.S.  Highway  25 


None 


None 


Approximately  150  feet  upstream  of  U.S 
Highway  65. 

Maps  are  available  for  inspection  at  the  Faulkner  County  Tax  Assessor's  Office,  806  Locust  Street,  Conway,  Aricansas. 
Send  comments  to  The  Honorable  John  Wayne  Carter,  Judge,  Faulkner  County  Courthouse,  801  Locust  Street,  Conway,  Ariansas  72032. 


+595 


+630 
+650 
+610 
+682 

+659 

+674 


•294 
•294 


Washington  County 
and  Incorporated 
Areas. 


Clear  Creek 


Clear  Creek  Tritxrtary 

Clear  Creek  Tritxrtary  1  .... 

Clear  Creek  Trilxjtary  2  .... 


Approximately  800  feet  downstream  of 
State  Highway  265. 

At  Hylton  Road  

At  confluence  with  Clear  Creek 

Just  upstream  of  State  Highway  265  

At  confluence  with  Clear  Creek 

Approximately  6,000  feet  upstream  from 

Ivey  Lane. 
Just  upstream  of  ButterfieW  Coach  Road 
Approximately    200    feet    upstream    of 

Hylton  Road. 


None 


None 
None 
None 
None 
None 

None 
None 


•1,244 


•1,302 
•1,251 
•1,310 
•1,262 
•1,327 

•1,292 
•1,321 


30298 


Federal  Register  /  Vol.  62.  No.  106  /  Tuesday,  June  3.  1997  /  Proposed  Rules 


State 


CityAown/county 


Source  of  flooding 


Location 


fOepth  in  feet  atxive 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  tfie  Washington  County  Courthouse,  2  North  College  Avenue,  Fayetteviile,  Arkansas. 

Send  comments  to  The  Honorabie  Charles  A.  Johnson,  Washington  County  Judge,  280  North  College  Avenue,  Fayetteviile,  Ar1<ansas  72701. 

Maps  are  availatjie  for  inspection  at  the  City  of  Fayetteviile  City  Hall,  1 13  West  Mountain  Street,  Fayetteviile,  Arkansas. 

Send  coViments  to  The  Honorable  Fred  Hanna,  Mayor,  City  of  Fayetteviile,  113  West  Mountain  Street,  Fayetteviile,  Arkansas  72701. 

Maps  ar«  available  for  inspection  at  the  City  of  Springdale  City  Hall,  201  North  Spring  Street,  Springdale.  Arkansas. 

Send  comments  to  The  Honorable  Charles  McKinney,  Mayor,  City  of  Springdale,  201  North  Spring  Street,  Springdale,  Arkansas  72764. 


Caiifomta 


Lake  County  (Unin- 
corporated 
Areas). 


Putah  Creek 


Putah  Creek  Left 
Overtank. 


Coyote  Creek 


Butts  Canyon  Creek 
Copsey  Creek 


Herdon  Creek 


Long  Valley  Creek 


Long  Valley  Creek— Right 
Overtank  Split  Ftow. 


Wolf  Creek 


Morrison  Creek 


Eighth  Avenue  Drain  arxJ 
North  Tributary. 

Eighth  Avenue  Drain — 
South  Tritxjtary. 

1 7th  Avenue  Drain  


Thurston  Creek 


Approximately  8,450  feet  downstream  of 
confluence  of  Coyote  Creek. 

Approximately  200  feet  dow/nstream  of 
confluence  of  Coyote  Creek. 

Approximately  500  feet  downstream  of 
State  Highway  29. 

At  the  southeast  meeting  of  Mountain 
Meadow  Roads  North  and  South. 

Approximately  700  feet  upstream  of  corv 
fluence  of  Coyote  Creek,  east  of  the 
levee. 

Approximately  1,400  feet  downstream  of 
Hartman  Road. 

Approximately  300  feet  downstream  of 
Hartman  Road. 

Approximately  3,600  feet  downstream  of 
LocorxHTii  Road. 

Approximately  4,100  feet  upstream  of 
Butts  Canyon  Road. 

At  confluence  with  Cache  Creek  

Approximately  1 00  feet  upstream  of  Mor- 
gan Valley  Road. 

Approximately  950  feet  upstream  of  Mor- 
gan Valley  Road. 

At  confluence  with  Cactie  Creek 

Just  uf»tream  of  Bonham  Road  

Approximately  4,700  feet  upstream  of 
Bonham  Road. 

Approximately  150  feet  downstream  of 
New  Long  Valley  Road. 

Approximately  9,550  feet  upstream  of  Okj 
Long  Valley  Road. 

At  convergence  with  main  channel,  ap- 
proximately 1 ,540  feet  upstream  of  Old 
Long  Valley  Road. 

At  divergence  from  main  channel,  ap- 
proximately 4,850  feet  upstream  of  OW 
Long  Valley  Road. 

At  confluence  with  North  Fori<  Cache 
Creek. 

Approximately  1,350  feet  upstream  of 
Wolf  Creek  Road  crossing,  upstream  of 
the  dam. 

Just  upstream  of  State  Highway  20 

Approximately  540  feet  upstream  of  Foot- 
hill Road. 

Just  downstream  of  State  Highway  20  .... 

Just  downstream  of  Foothill  Road 

Approximately  50  feet  downstream  of 
Ninth  Avenue. 

Just  upstream  of  Foothill  Road  

Just  upstream  of  Highway  20 

Approximately  890  feet  upstream  of  Trail- 
er Park  upstream  crossing. 

Approximately  5,970  feet  downstream  of 
Soda  Bay  Road. 

Approximately  4,150  feet  upstream  of 
Soda  Bay  Road,  second  upstream 
crossing. 


•940 

•957 

•964 

N/A 

N/A 

•958 

•961 

•1.081 

None 

•1,331 
None 

None 

•1.331 
None 
None 

None 

None 

None 

None 


•940 

•956 
•964 
•953 
•955 

•957 

•961 

•1.082 

•1.115 

1.331 
•1,348 

•1,351 

•1.331 
•1.345 
•1.371 

•1.099 

•1.181 

•1,145 

•1,169 


None 

•1.129 

None 

•1,230 

None 
None 

•1,332 
•1,368 

None 

•1,332 

None 
None 

•1,385 
•1,349 

None 
None 
None 

•1.384 
•1.33? 
•1.373 

None 

•1.765 

None 

•1.869 
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itate 

City/town/county 

Source  of  flooding 

Locatk>n 

*Depth  in  feet  above                      ! 

ground.  'Elevation  in  feet                  i 

(NGVD)                               1 

Existing 

Modified 

Maps  are  available  lor  inspection  at  the  Department  of  Public  Works,  Lake  County  Courthouse,  255  North  Forbes  Street,  Room  309, 

Lakeport,  Califomia 
Send  Gomments  to  The  Honorable  Carl  Larson.  Chairperson,  Lake  County  Board  of  Supervisors,  Lake  County  Courthouse,  255  htorth  Forbes 

Street.  Lakeport.  Califomia  95453. 

are  availat>le 

Send  comnrv 
nia  95814 

Sacramento  (City)  .. 
Sacramento  County 

for  inspection  at  ttie  C 
ents  to  The  Honorable 

Morrison  Creek 

Unionhouse  Creek 

EkJer  Creek  

Approximately  6,440  feet  downstream  of                  *14                 *16 

confluence  with  Unionhouse  Creek. 
Approximately  370  feet  downstream  of                 *16                 '16 

Meadowview  Road. 
Approximately  260  feet  downstream  of                 *14                .*16                j 

Western  Padfic  Railroad. 
Approximately  530  feet  downstream  of                 *16                 *16 

Franklin  Boulevard. 

At  confluence  with  Morrison  Creek  *15                 '16 

Approximately    1,700   feet   upstream   of          ^       '16                 '16 

confluence  with  Monison  Creek. 
315  1  Street.  Room  207,  Sacramento.  California. 
Df  Sacramento.  City  Hall.  915  1  Street.  Room  205.  Sacramento,  Califor- 

Maps 

.ity  of  Sacramento  City  Hall.  < 
Joe  Sema.  Jr.,  Mayor,  City 

Sacramento  County 
(Unincorporated 
Areas). 

i  for  inspection  at  the 
amento,  Califomia. 

Morrison  Creek 

Just  downstream  of  Interstate  Highway  5                   *14                 'IS 

Just  downstream  of  Meadowview  Road  ..                  *16                 *16 

At  confluence  with  Monison  Creek  *14                  *16 

Approximately  3,300  feet  upstream  of  the                  *16                 '16 
Union  Pacific  Railroad, 
■nent  of  PuWk:  Works.  Water  Resources  Diviskjn.  827  Seventh  Street, 

Maps 
Ro( 

are  availabit 
Kn  301 ,  Sacr 

Laguna  Creek 

Sacramento  County  Depart 

Send  comments  to  The  Honorable  Roger  Dk*inson,  Chairman.  Sacramento  County  Board  of  Supervisors.  700  H  Street,  Room  2450.  Sac- 
ramento. Califomia  95814. 


Iowa  Bettendorf  (City)  Spencer  Creek  Approximatety    1 .300   feet   upstream   of 

Scott  County.  Wellsferry  Road  (At  downstream  cor- 

porate limits). 
Just  upstream  of  Interstate  Highway  80  .. 
Approximately   120  feet  downstream  of 

Devil's  Glen  Road. 
Approximately   3,000   feet   upstream   of 
Devil's  Glen  Road. 
Maps  are  available  for  inspectwn  at  the  City  of  Bettendorf  Department  of  Publk:  Works.  4403  Devil's  Glen  Road,  Bettendorf,  Iowa. 
Send  comments  to  The  Honorable  Ann  Hutchinson.  Mayor,  City  of  Bettendorf,  City  Hall.  1609  State  Street.  Bettendorf,  Iowa  52722. 


•658 


•675 
•693 

•702 


Davenport  (City) 
Scott  County. 


Spencer  Creek 


Cardinal  Creek 


Approximately  4,300  feet  downstream  of 

Utica  Ridge  Road. 
Approximatety    1,000   feet   upstream   of 

Utica  RkJge  Road. 
Approximately  400  feet  downstream  of 

Chicago  Milwaukee-St.  Paul  &  Pacific 

Railroad. 
Approxirrately    1,400   feet   upstream   of 

Wisconsin  Avenue. 
Approximately  400  feet  upstream  of  46th 

Street. 

Maps  are  available  for  inspectfon  at  the  City  of  Davenport  Department  of  Public  Works,  226  West  Fourth  Street,  Davenport,  kswa. 
Send  comments  to  The  Honorable  Patrick  Gibbs.  Mayor.  City  of  Davenport  City  HaH.  226  West  Fourth  S&eet,  Davenport,  Iowa  52801. 


Uone 


htone 


•672 


•679 


•685 


•702 
•717 
•664 

•675 
•686 


Scott  County  (Unin- 
corporated 
Areas). 


Spencer  Creek 


Approximately  320  feet  upstream  of  East 
Valley  Drive. 

Just  downstream  of  Wellsferry  Road  

Approximatety  150  feet  upstream  of  For- 
est Grove  Drive. 

Approximately  250  feet  downstream  of 
Wellsferry  Road,  second  crossing 
going  upstream. 

At  210th  Street  


•580 


•593 
•648 

•654 


Hone 


•575 


•592 
•648 

•653 


•722 


VOL 


19  97 
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State 

City/town/county 

Source  of  fkxxJing 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maps  are  available  for  inspection  at  ttie  Scott  County  Department  of  Planning  and  Development,  518  West  Fourtti  Street,  Davenport,  Iowa. 
^5280?'^^^"^  '°  ^^  Honorable  Edwin  Winbom,  Chairman,  Scott  County  Board  of  Supervisors,  416  West  Fourth  Street,  Davenport,  Iowa 

Kansas  

Jefferson  County 
(Unincorporated 
Areas). 

Kansas  River 

At  Douglas-Jefferson  County  line 

•837 
•841 

•838 
•840 

•ftftO 

At  confluence  of  Stone  House  Creek, 

near  Town  of  Williamstown. 
At  Doualas-Shawnee  Countv  line  

Maps  are  available  for  inspection  at  the  Jefferson  County  Planning  and  Zoning  Office,  300  West  Jefferson,  Oskaloosa,  Kansas. 

SefKl  comments  to  The  Honorable  WiBtam  Rhodes,  Chairperson,  Board  of  County  CommJssioners,  P.O.  Box  321 ,  Oskaloosa,  Kansas  66066 

Leavenworth  Coun- 
*  ty  (Unincor- 
porated Areas). 

Kansas  River 

At  the  comer  of  Douglas,  Johnson,  and 
Leavenworth  Counties,  near  the  City  of 
Linwood. 

At  confluence  of  Mud  Creek 

•798 

•798 

Ma^are  available  for  inspection  at  the  Leavenworth  County  Department  of  Planning.  County  Courthouse,  Fourth  and  Walnut^Streets.  LeaT 
^'^!Z!tZX'lZ:S^'i^''£SX'-  ''*"^'  '"""""^  '^  ^"^  °*  Comm-ssioners,  County  Courthouse,  Fourth 

Maps  are  available 

Send  comments  to 
sas  66549. 

Pottawatomie 
County  (Unincor- 
porated Areas). 

for  inspection  at  the  P 
The  Honorable  Wes  1 

Kansas  River 

Approximately  3,600  feet  east  of  con-                *990                *990 
fluence  of  Sand  Creek. 

Appiuximately   5,000   feet   upstream   of             '1.012             •1.012 
confkjerx»  of  Big  Blue  River. 

jse,  106  Main  Street,  Westrrxxeland,  Kansas. 

»  County  Board  of  Corrwnissioners,  P.O.  Box  187,  Westmoreland,  Kan- 

ottawatomie  County  Courthoi 
Holt  Chaiman,  Pottawatomie 

Maps  are  available 
sas 

Reno  County  and 
Incorporated 
Areas. 

for  inspection  at  the  R 

Arkansas  River 

At  extenskxi  of  Bone  Springs  Road  to  Ar- 
kansas River. 

At"  108th    Avenue    bridge    over    Peace 
Creek. 

partment.  County  Courthouse,  206  West  Fir 

Hone             '^.63Q 

None             '1,644 
St  Street.  Hutchinson.  Kan- 

eno  County  Public  Works  De 

Ser^.^^  to  The  Honorable  Robert  P.  Fischer,  Chaimian.  Reno  County  Board  of  CommissKviers.  206  West  First  Street.  Hutchmson. 

St  George  (City) 
Pottawatomie 
County. 

Kansas  River 

In  the  southeast  comer  of  the  City 

At  confluence  of  Blackjack  Creek  

•993 
•994 

•993 

Maps  are  availat)le  for  inspection  at  ttie  City  of  St.  George  City  HaJI.  21 
Send  comriients  to  The  Honorable  Jeremy  Meyer,  Mayor,  City  of  St.  G< 

4  First  Street,  St.  George,  Kansas. 

Jorge,  P.O.  Box  33.  St  George.  Kansas  665 

35. 

Missouri 

Maps  are  available 
Serxj  comments  to 

Park  Hills  (City)  St. 
Francois  County. 

for  inspection  at  the  Ci 
The  Hornxable  Jesse  1 

Flat  River 

ty  of  Park  Hills  City  Hall,  10  t 
Martin,  Mayor,  City  of  Park  H 

Approximately   3.000   feet   upstream   of 

Main  Street. 
Approximately   4,800   feet   upstream   of 

Main  Street. 

*4unrcipal  Drive.  Park  Hills.  Missouri. 

lis.  P.O.  Box  7.  Park  Hills,  Missouri  63601 . 

None 
None 

•741 
•751 

Montana 

Wibaux  County  and 
Incorporated 
Areas. 

Beaver  Creek  

Approximately  4,200  feet  dovmstream  of 
interstate  Highway  94. 

Approximately  4.400  feet  upstream  of  the 
southernnrwsf  corporate  limits. 

•2.630 
•2,667 

•2.628 
•2.662 
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State 


City/town/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  the  Town  of  Wibaux  Town  Hall.  1 12  South  Wibaux  Street,  Wibaux  Montana 
Send  comments  to  The  Honorable  John  D.  Evans.  Mayor.  Town  of  Wibaux.  P.O.  Box  219.  Wibaux.  Montana  59353 

^ba":,SSl.'"  '"''^  ''  ""  °^  °'  '"^  ^"^  ""^  ^'^  "-°^^^  Wibaux  County  Courthouse.  200  South  Wibaux  Street. 
Send  comments  to  The  Honorable  Leif  Bakken.  Chairman.  Wibaux  County  Board  of  Comm.ssK)ners.  P.O.  Box  199.  Wtoaux.  Montana  59353. 


Nevada 


Eureka  County  (Un- 
incorporated 
Areas). 


Eureka  Canyon 


Approximately  650  feet  downstream  of 
Reno  Avenue. 


Approximately  250  feet  upstream  of  inter-  Hone  '6  609 

section  of  U.S.  Highway  50  (also 
County  Route  2)  and  New  York  Can- 
yon Road. 

Sa'^'vSa^  '"  '"'^""  ''  "*  '"^  ""^  '^^P^"'  °'  '^"^  ^-^^  Co-ty  Courthouse  Annex.  701  South  Main  Street  E.^ 

S^comments  to  The  Honorable  Pete  Gocoechea.  Chairperson.  Eureka  County  Board  of  Commisskx^.  P.O.  Box  257.  Eureka.  Nevada 


None 
None 


•6,399 


New  Mexico 


Bosque  Farms  (Vil- 
lage) Valencia 
County. 


Rn  Grande  (East 
Overbank). 


Approximately  36.000  feet  above  limit  of 
detailed  study,  at  the  southern  cor- 
porate limits. 

Approxinately  37.000  feet  above  limit  of 
detailed  study. 

Approximately  8,000  feet  downstream  of 
Esperanza  Road. 

Approximately  2,000  feet  upstream  of 
Green  Aaes  Lane. 

Approximately  36,000  feet  above  limit  of 
detailed  study. 

Approximately  52.700  feet  upstream  of 
limit  of  detailed  study,  at  the  northern 
Note:  to  convert  from  NGVD  to  NAVD.  add  2.5  feet.  corporate  limits. 

Ma^  are  available  for  inspectkx,  at  the  ViHage  of  Bosque  Fam^  Village  Hall.  1455  West  Bosque  Fam«,  Bosque  Fam«  New  Mexeo 
Send  comments  to  The  Honorable  Carl  AHen.  Mayor.  Vrtlage  of  Bosque  Farms.  P.O.  Box  ^^Peralta,  New^co^2 


Hens  Canyon  Wash  (West 
SpWFtow). 


Hells  Canyon  Wash  (East 
Split  Ftow). 


•4,859 

+4.859 

•4,860 

+4,860 

•4,860 

+4,860 

•4.871 

+4,873 

•4.860 

+4360 

•4.871 

+4.873 

Los  Lunas  (ViUage) 
Valencia  County. 


Just  downstream  of  Main  Street 


Rk)  Grande  (Main  Chan- 
nel). 

Just  upstream  of  Main  Street  

Approximately  3.000  feet  downstream  of 

Lopez  Road. 
Approximately   13.000  feet  upstream  of 

East  Main  Street 
Approximately  3.000  feet  downstream  of 

State  Route  49. 
Approximately   2.000   feet   upstream   of 
State  Route  49. 
Maps  are  available  for  inspection  at  the  Village  of  Los  Lunas.  660  Main  Street.  Los  Lunas  New  Mexico 
Send  oomments  to  The  Honorable  Lous  F.  Huning.  Mayor.  Village  of  Los  Lunas.  P.O.  Box  1209,  Los  Lunas.  New  Mexeo  87031. 


Rk)  Grande  (West 
Oveibank). 


Rk)  Grande  (East 
Overt)ank). 


None 

None 
None 

None 

None 

None 


+4,854 

+4,855 
+4.844 

+4,864 

♦4,848 

+4.853 


Valencia  County 
(UnirKxxporated 
Areas). 


Rk)  Grande  (Main  Chan- 
nel). 


Rk)  Grande  (West 
Overt)ank). 


Rk)  Grande  (East 
Overbank). 


Hells  Canyon  Wash  (West 
Split  Flow). 


At  limit  of  detailed  study 


Approximately  48,400  feet  above  limit  of 
detailed  study,  at  border  of  the  Isieta 
Indian  Reservation. 

At  limit  of  detailed  study 

Approximately  43,500  feet  above  limit  of 
detailed  study,  at  the  Valencia- 
Bemalillo  County  border. 

At  limit  of  detailed  study 

Approximately  37.200  feet  above  limit  of 

detailed  study. 
Approximately  2.000  feet  downstream  of 

Village  of  Bosque  Farms  corporate  linv 

its. 


None 

None 
None 

None 
•4.860 
•4.860 


+4,835 

+4.878 

+4.834 
+4.876 

+4,832 
+4.860 
+4.860 
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Slate 


City/town/county 


Source  of  flooding 


Hells  Canyon  Wash  (East 
Split  Flow). 


Location 


«Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Approximately  51,500  feet  above  limit  of 
detailed  study,  at  the  northern  County 
tx)undary. 

Approximately  2,000  feet  downstream  of 
Village  of  Bosque  Farms  corporate  lim- 
its. 

Approximately  52,700  feet  upstream  of 
limit  of  detailed  study,  at  border  of  the 
Isleta  Indian  Resen/ation. 

Note:  To  convert  from  NGVD  to  NAVD,  add  2.5  feet. 

Maps  are  available  for  inspection  at  the  Valencia  County  Engineenng  Office.  444  Luna  Avenue,  Los  Lunas,  New  Mexico. 

Send  comments  lo  Mr.  Lloyd  Sais,  Valencia  County  Manager,  P.O.  Box  1 1 19,  Los  Lunas,  New  Mexico  87031. 


•4,873 
•4,860 
•4.873 


+4,873 
+4.860 
+4.873 


Oregon 


Bandon  (City)  Coos 
County. 


Pacific  Ocean 


Just  downstream  of  the  south  jetty,  near 

the  mouth  of  the  Coquille  River. 
At  the  intersection  of  Madison  Avenue 

and  Fourth  Street. 
Approximately    100    feet    north    of    the 
northem  limit  of  Newport  Avenue. 

800  feet  north  of  Coquille  Point  

Approximately  800  feet  south  of  Coquille 
Point,  at  the  mouth  of  Tupper  Creek. 

At  the  mouth  of  Johnson  Creek  

Maps  are  available  for  inspection  at  the  City  of  Bandon  Planning  Department,  555  Highway  101,  Bandon,  Oregon. 

Send  comments  to  The  Honorable  Judy  Densmore,  Mayor,  City  of  Bandon,  1977  Beachloop  Drive,  Bandon,  Oregon  9741 1. 


•24 

«2 

None 

None 
None 


•29 


••19 

•13 

«2 

•29 

•40 

•29 


Curry  County  (Unin- 
corporated 
Areas). 


Pacific  Ocean 


Approximately  1,900  feet  north  of  the 
north  end  of  Sandy  Drive. 

Approximately  600  feet  south  and  400 
feet  west  of  the  south  end  of  Sandy 
Drive. 


•15 


•15 


•11 


•13 


Maps  are  available  for  inspection  at  the  Curry  County  Planning  Department,  145  East  Moore  Street,  Gold  Beach.  Oregon. 

Send  comments  to  The  Honorable  Bill  Roberts.  Chairman.  Curry  County  Board  of  Commissk^ners.  P.O.  Box  746,  Gold  Beach,  Oregon  97444. 


Douglas  County 
(Unincorporated 
Areas). 


Cow  Creek  (near  Riddle) 


At  confluence  with  South  Umpqua  River 


DOO 


Cow  Creek  (near  Glen- 
dale). 

Cow  Creek 


Approximately   2,100   feet   upstream   of 

Glenbrook  Road. 
Approximately  3,400  feet  downstream  of 
confluence  of  McCullough  Creek. 

At  Reuben  Road 

Approximately    300    feet    upstream    of 

White  Horse  Creek  Road. 
Approximately    1,700   feet   upstream   of 
confluence  of  Sugar  Creek. 

Maps  are  available  for  inspectkm  at  the  Douglas  County  Planning  Department.  Justk:e  Bu.W.ng.  Room  106.  Douglas  County  Courthouse. 

RosetHjrg,  Oregon.  <r,oe  e    m,  t.^ 

Send  comments  to  The  Honorable  Mike  Winters,  Chairman,  Douglas  County  Board  of  Commisskjners,  County  Courthouse,  1036  Southeast 

Douglas  Avenue,  Roseburg.  Oregon  97470. 


•713 
•1.364 


•1.395 
•1.701 

•1,928 


•656 


•713 
•1.359 


•1.396 
•1.702 

•1.928 


Glendale  (City) 
Douglas  County. 


Co^  Creek Approximately  4,400  feet  downstream  of 

Southern  Padfk;  Railway. 
Approximately  600  feet  downstream  of 

Reuben  Road. 

Maps  are  available  for  inspection  at  the  City  of  Glendale  City  Hall,  124  Third  Street.  Glendale.  Oregon. 

Send  comments  to  The  Honorable  Ron  Snelling,  Mayor.  City  of  Glendale.  P.O.  Box  361 .  Glendale.  Oregon  97442 


•1.387 
•1,395 


•1.386 
•1.395 


Gokj  Beach  ICity) 
Curry  County. 


Pacifk;  Ocean 


Ak>ng  the  shoreline  just  south  of  the 

mouth  of  Cunniff  Creek. 
Atong  the  shoreline  approximately  3,800 

feet   north   of   the   mouth   of   Hunter 

Creek. 


None 
•17 


•15 
•20 


UMI 
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State 


City/town/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  the  City  of  Gold  Beach  City  Hall,  29592  Ellensburg  Avenue,  Gold  Beach,  Oregon. 

Send  comments  to  The  Honorable  Marlyn  Schafer.  Mayor,  City  of  Gold  Beach,  510  South  Ellensburg,  Gold  Beach,  Oregon  97444. 


Riddle  (City)  Doug- 
las County. 


Cow  Creek 


Approximately  3,200  feet  downstream  of 

Main  Street. 
Approximately  440  feet  upstream  of  Main 
Street. 

Maps  are  available  for  inspection  at  the  City  of  Riddle  City  Hall,  647  First  Avenue.  Riddle,  Oregon. 
Send  comments  to  The  Honorable  Bill  Duckett.  Mayor,  City  of  Riddle,  P.O.  Box  143,  Riddle,  Oregon  97469. 


•667 
•673 


•667 
•673 


South  Dakota 


Custer  (City)  Custer 
County. 


French  Creek 


At  eastern  corporate  limits,  approximatety  None 

400  feet  upstream  of  County  Road  394. 

Downstream  of  U.S.  Highway  16A '5,334 

At  confluence  with  French  Creek  *5.293 

At  unnamed  road  approximately  250  feet  '5,33B 

upstream  of  Clay  Street. 

At  confluence  with  French  Creek None 

Approximately  2,700  feet  above  mouth  ...  None 

Maps  are  available  for  inspectkwi  at  the  City  of  Custer  City  Hall,  622  Crook  Street,  Custer,  South  Dakota. 

Send  comments  to  The  Honorable  Robert  Schillring.  Mayor,  City  of  Custer,  622  Crook  Street,  Custer,  South  Dakota  57730. 


Laughing  Water  Creek 
Highway  385  Tributary 


Custer  County  (Un- 
incorporated 
Areas). 


French  Creek 


Highway  385  Tributary 


Just  upstream  of  County  Road  394  

Just  downstream  of  an  unnamed  road 

approximately   580   feet   upstream   of 

County  Road  395. 
Approximately  1,000  feet  upstream  from 

confluence  with  French  Creek. 
At  unnamed  road   approximately  4,400 

feet    upstream    of    confluence    with 

French  Creek. 
Maps  are  available  for  inspection  at  the  Custer  County  Courthouse,  420  m.  Rushmore  Road,  Custer,  South  Dakota. 
Send  comments  to  The  Honorable  Joe  McFariand,  Chairman.  County  Commissioners,  420  Mt.  Rushmore  Road,  Custer,  South  Dakota  57730. 


Just  upstream  of  Sewage  Disposal  Plant 
Road. 


•5.252 


•5.270 
•5.346 


None 
None 


•5.270 

•5.333 
•5.292 
•5.338 

•5.318 
•5.347 


•5.252 


•5.269 
•5,345 


•5.327 
•5.369 


Montrose  (City) 
McCook  County. 


East  Fork  Vermillion  River 


At  downstream  corporate  limits  (approxi- 
mately 1,600  feet  upstream  of  State 
Highway  38). 

Just  upstream  of  Clark  Street  

At  upstream  corporate  limits  (approxi- 
matety 1,600  feet  upstream  of  Clark 
Street). 

Maps  are  available  for  inspection  at  the  City  of  Montrose  City  Hall,  100  West  Main  Street,  Montrose,  South  Dakota. 
Send  comments  to  The  Honorable  Scott  Brady,  Mayor,  City  of  Montrose  City  Hall.  100  West  Main  Street.  Montrose 


None 


None 
None 


•1.471 


•1.474 
•1.477 


Texas 


South  Dakota  57048. 


Ellis  County  and  In- 
corporated Areas. 


Chamt>ers  Creek 


North  Fork  Chambers 
Creek. 


Greathouse  Branch 
Grove  Creek 


Just  downstream  of  Interstate  35E 


Waxahachie  Creek 


Little  Creek 


At  confluence  of  North  and  South  Fork 

Chambers  Creeks. 
At  confluence  with  South  Fork  Chambers 

Approximately  1 ,000  feet  upstream  of  Au- 

bum  Road. 

At  confluence  with  Chambers  Creek 

Approximately  3,700  feet  upstream  of  FM 

Route  66  (Maypearl  Road). 

At  confluence  with  Red  Oak  Creek 

Just  upstream  of  Boyce  Road 

Approximately  4,700  feet  downstream  of 

U.S.  Route  77. 
Approximately    1,300   feet   upstream   o( 

Interstate  35E. 
Just  upstream  of  the  Southern   Pacific 

Railroad. 
Approximately  500  feet  upstream  of  FM 

Route  1387. 
Approximatety  0.75  mile  downstream  of 

Cockrell  Hill  Road. 


None 

r^one 

None 

None 

None 
None 

•369 
'464 
•585 

•557 

None 

None 

None 


•476 

•505 

•505 

•557 

•504 
•676 

•369 
•466 
•586 

•559 

•564 

•707 

•637 


iO  i()4 
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State 


City/town/county 


Source  of  fkxxJing 


Location 


« Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 


Modified 


Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Serxj  comments  to 
Maps  are  availat)le 
Send  comments  to 
Maps  are  availat)le 
Send  comments  to 
Maps  are  8vailat)le 
Send  comments  to 


Approximately  2.200  feet  downstream  of 
Cockrell  Hill  Road, 
for  inspection  at  the  Ellis  Ckjunty  Courthouse,  Waxahachie.  Texas. 
The  Honorable  Al  Cornelius.  Judge.  Ellis  County  Courthouse.  Waxahachie.  Texas  75165. 
for  inspection  at  the  City  of  Maypeart  City  Hall.  Maypearl.  Texas. 

The  Honorable  David  Evans.  Mayor.  City  of  Maypearl.  P.O.  Box  143.  Maypearl.  Texas  76064. 
lor  inspection  at  the  City  of  Midlothian  City  Hall.  104  West  Avenue  E.  Midlothian.  Texas. 
The  Honorable  Maurice  Osborne.  Mayor,  City  of  Midlothian.  104  West  Avenue  E.  Midlothian.  Texas  76065. 
for  inspection  at  the  City  of  Palmer  City  Hall.  Palmer.  Texas. 

The  Honorable  Wallace  Hughey,  Mayor.  City  of  Palmer.  P.O.  Box  489.  Palmer.  Texas  75152. 
for  inspection  at  the  City  of  Ovilla  City  Hall.  Ovilla.  Texas. 

The  Honorable  Leo  WroWe.  Mayor.  City  of  Ovilla.  P.O.  Box  5047.  Ovilla.  Texas  75154. 
for  inspection  at  the  City  of  Waxahachie  City  Hall,  401  South  Rogers  Street.  Waxahachie.  Texas. 
The  Honorable  Rutha  Waters.  Mayor,  City  of  Waxahachie,  401  South  Rogers  Street.  Waxahachie.  Texas  75165 


Hunt  County  and 
Incorporated 
Areas. 


Fart)er  Creek 


Long  Branch  Creek 


Mullaney  Creek 


Just  downistream  of  FM  1903 


Just  upstream  of  souttiwest  txxjnd  Inter- 
state Highway  30. 
Approximately  200  feet  upstream  of  Shel- 
by Avenue. 
Approximately   2,750   feet   upstream   of 

Shelby  Avenue. 
Approximately  3.550  feet  above  nx)uth  ... 
Approximately  6,200  feet  atwve  mouth  ... 
Approximately    100    feet    upstream    of 

Stonewall  Street. 
Just  upstream  of  State  Highways  66  and 

315  and  U.S.  Highway  69. 
Approximately  1 ,600  feet  atwve  mouth  ... 

At  City  of  Greenville  corporate  limits 

Just  upstream  of  Tracy  Street 

Mustang  Branch  Approximately  1,300  feet  downstream  of 

FM  1570. 
Approximately   6,750   feet   upstream   of 
County  Road  2126. 

Turtle  Creek At  confluence  with  Long  Branch  Creek  .... 

Approximately    400    feet    upstream    of 

Moulton  Street. 
Approximately   150  feet  downstream  of 
Dent  Road. 

Maps  are  available  for  inspection  at  the  Hunt  County  Courthouse,  2500  Lee  Street.  Greenville.  Texas. 
Send  comments  to  The  Honorable  Joe  Bobbitt,  County  Judge,  P.O.  Box  1097,  Greenville,  Texas  75043-1097. 
Maps  are  available  for  inspection  at  the  City  of  Greenville  Public  Works  Department,  2315  Johnson  Street,  Greenville. 
Send  comments  to  Mr.  Ed  Thatcher.  City  Manager,  City  of  Greenville,  P.O.  Box  1049,  Greenville.  Texas  75401 


•487 

•511 

•554 

•561 

None 
None 
None 

None 

None 
None 
None 
None 

None 

None 
None 

None 


Texas. 


Washington 


Selah  (City)  Yakima 
County. 


Yakima  River Approxinrately    700    feet    upstream    of 

Selah  Highway  Bridge. 
Approximately   7.700   feet   upstream   of 
Selah  Highway  Bridge. 

Maps  are  available  for  inspection  at  the  City  of  Selah  BuiWing  Department.  City  Hall.  115  West  Naches  Avenue.  Selah.  Washington. 
Send  comments  to  The  Honorable  Bob  Jones,  Mayor.  City  of  Selah,  City  Hall,  115  West  Naches  Avenue,  Selah,  Washington  98942-7338 


•1.089 
None 


•646 


•488 

•513 

•549 

•560 

•498 
•504 
•523 

•560 

•498 
•507 
•546 
•505 

•533 

•508 

•581 

•529 


•1.088 
•1.098 


Union  Gap  (City) 
Yakima  County. 


None 
None 


•971 
•982 


Yakima  River Just  upstream  of  Ahtanum  Road  at  the 

corporate  limits. 
Approximately   3.700   feet   upstream   of 
Ahtanum  Road  at  the  corporate  limits. 
Maps  are  available  for  inspection  at  the  City  of  Unk)n  Gap  Department  of  Community  Development.  City  Hall.  102  West  Ahtanum  Road 

Union  Gap,  Washington.  ^onno 

Send  comments  to  The  Honorable  Dan  C.  Olson.  Mayor.  City  of  Union  Gap.  City  Hall.  P.O.  Box  3008.  Union  Gap.  Washington  98903. 


Yakima  (City)  Yak- 
ima County. 


Yakima  River 


Approximately  11  miles  downstream  of 
East  Nob  Hill  Road. 

Approximately  1 .8  miles  upstream  of  Bur- 
lington Northern  Railroad. 


None 
None 


•986 
•1,083 
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City/town/county 


Source  of  flooding 


Location 


tOepth  in  feet  above 
ground.  'Ele 


Elevation  in  feet 
(f^GVD) 


Existir^g 


ModHied 


""^6^;%^,!^  w2t!;SS^"  '*  "^  ^"^  °'  ^"^"^  ^"^f"^^""  °*  Community  and  Economic  Development.  City  Hafl.  129  roorth  Second 
S«^comments  to  The  Honorat^le  Lynn  K.  Buchanan.  Mayor.  City  of  Yakima.  City  Hall.  129  North  Second  Street.  Yakima,  Washington 


Yakima  County 
(Unincorporated 
Areas). 


Yakima  River 


Approximately  2.200  feet  downstream  of 
Interstate  Highway  82  (near  Wapato 
Dam). 

Approximately  600  feet  upstream  of  con- 
flu6nc6  with  Solcih  Cr66k 

"SeTv^^ShilX*""  "  "*  """^  "^"^  ""^  Departmem.  Yaki™  County  Co»««H«.  Ro<im  417.  ,28  iJo*  S«»™i 
'lS'SriSJSc,^,J"^,':;S:;o;S',<='^'^'  ^*™  <^  ^  "'  Co™n,ss«ne.,  y«™  cou™,  Cou«««. 


Wyoming 


Rock  Springs  (City) 
Sweetwater 
County. 


Bitter  Creek 


Approximatefy  500  feet  downstream  of 
confluence  with  KHIpecker  Creek. 


Approximately  1,000  feet  downstream  of 
Uraon  Pacific  Railroad. 

Maps  are  available  for  inspectkxi  at  the  City  of  Rock  Springs  Department  of  Pub«c  Works,  212  D  Street  Rock  Springs  Wyoming. 
Send  comments  to  The  Honorable  Paul  Obkxk.  Mayor.  City  of  Rock  Springs.  21 2  D  Street.  Rock  Springs.  Wyoming  82901 . 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  22. 1997. 
Richard  W.  Kriinm. 

£xecot;Ve  Associate  Director,  Mitigation 
Directorate. 

IFR  Doc.  97-14430  Filed  6-2-97;  8:45  am) 

BILUNG  CODE  S718-04-P 


De  Pt  --'-MtNT  OF  COMMfc  ^CE 
hi;ni-)r3:     c  eanic  and  Atmospheilc 

A;1"Ti"i'Str:4non 

50CfP  Par^560 

Pocket  No.  970520120-71-01;  I.D.  040297A] 

RIN0648-AJ19 

Fisheries  of*  />ies\  Coast  Stat^-s  and  in 
the  \i'»estern  i^acific-  Psci's^-  Const 
Groun-lhst-  f^'ine'y    '99"  Management 
Mf»3f;j^es  '':."  Non"3iv    SdD-^tish 

AGENCY:  National  Manne  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for      • 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  management 
measures  recommended  by  the  Pacific 
Fishery  Management  Council  (Council) 
for  the  1997  limited  entry,  fixed  gear 
sablefish  fishery  north  of  36°  N.  lat. 
These  measures  are  a  "regular"  limited 
entry,  fixed  gear  sablefish  season  of  no 


longer  than  10  days,  with  an  equal 
cumulative  landing  limit  for  all  permit 
holders  with  sablefish  endorsements, 
with  starting  date,  ending  date,  and  a 
landing  limit  announced  by  NMFS; 
closure  of  both  the  limited  entry  and 
open  access  fixed  gear  fisheries  for 
sablefish  for  48  hours  both  immediately 
before  and  after  the  regular  fishery;  and 
a  cumulative  limit  mop-up  fishery 
following  the  regular  fishery,  to  allow 
any  of  the  harvest  guideline  that 
remains  after  the  regular  fishery  has 
closed.  The  proposed  rule  would  also 
implement  several  long-term  changes 
recommended  by  the  Council  including: 
A  framework  to  start  the  regular  fishery 
from  August  1  through  September  30 
and  an  at-sea  closure  with  a  prohibition 
on  setting  or  pulling  fixed  gear  during 
the  48  hours  after  the  regular  fishery 
closes.  The  preamble  also  discusses  the 
Coimcil's  recommendations  for  a  year- 
round,  daily  trip  limit  for  limited  entry, 
fixed  geeir  vessels  harvesting  or  landing 
sablefish  south  of  36°  N.  lat.  to  be 
implemented  as  a  routine  management 
measure.  These  actions  are  intended  to 
reduce  the  risk  to  human  life  and  safety 
infferent  in  the  current  "derby"  fishery. 
DATES:  Comments  must  be  submitted  in 
writing  by  July  3.  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
WiiUam  Stelle.  Jr.,  Administrator, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE.  BIN  C15700,  Seattle,  WA 
98115-0070;  or  to  William  Hogarth. 
Acting  Administrator,  Southwest 
Region,  NMFS.  501  W.  Ocean  Blvd., 


Suite  4200.  Long  Beach.  CA  90802- 
4213.  Information  about  this  proposed 
rule  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Administrator,  Northwest  Region, 
NMFS,  and  at  the  Office  of  the 
Administrator,  Southwest  Region. 
NMFS.  Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulator)'  Flexibilitv  Analysis 
(EA/RIR/IRFA)  may  be  obtained  from 
the  Pacific  Fishery  Management 
Council.  2130  SW  Fifth  Avenue.  Suite 
224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  NMFS  is 
proposing  this  rule  based  on 
recommendations  of  the  Council,  under 
the  authority  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  the  Magnuson-Stevens  Act. 
This  proposed  rule  would  suspend 
certain  parts  of  the  regulations  currently 
in  place  and  temporarily  replace  them 
with  the  new  management  measures 
recommended  by  the  Council  through 
December  31,  1997.  The  background 
and  rationale  for  the  Council's 
recommendations  are  summarized 
below.  More  detail  appears  in  the  EA/ 
RIR/IRFA  prepared  by  the  Council  for 
this  action  (see  ADDRESSES). 

Background 

Sablefish  [Anoplopoma  fimbria]  is 
one  of  the  most  valuable  species  in  the 
groundfish  fishery  off  Washington, 
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Oregon,  and  California  (WOC).  Since 
1987,  the  annual  sablefish  non-tribal 
harvest  guideline  has  been  divided 
between  travel  gear  and  fixed  gear 
fisheries.  Historically,  the  sablefish 
trawl  fishery  has  been  managed  with 
trip  or  period  landings  limits,  which 
means  with  a  limit  on  the  amount  of 
fish  that  may  be  harvested  during  a 
fishing  trip  or  during  a  set  time  period. 
Trip  or  period  landings  limits  mainly 
have  been  imposed  to  extend  a  fishery 
throughout  most  of  the  year.  By 
contrast,  the  fixed  gear  sablefish  fishery 
has  historically  taken  most  of  its 
allocation  in  an  intense,  open 
competition  called  the  "regular"  or 
"derby"  season,  which  has  had  no  trip 
limits  except  on  small  sablefish  less 
than  22  inches  (56  cm)  in  length.  In 
recent  years,  the  fixed  gear  fleet  has 
operated  under  daily  trip  limits  (250- 
500  lb  (113-227  kg)  per  day)  outside  of 
the  "primary  season"  (i.e..  the  "regular" 
season  combined  with  the  "mop-up" 
season).  The  limited  entry  fixed  gear 
fishery  for  sablefish  involves  two 
operationally  distinct  gear  types,  pot  (or 
trap)  and  longline,  that  compete  for  the 
nontrawl  (fixed  gear)  harvest  allocation. 
The  Council's  first  concern  regarding 
the  current  management  of  the  limited 
entry,  fixed  gear  sablefish  fishery  is  that, 
if  this  fishery  were  allowed  to  continue 
as  a  derby,  the  season  would  become 
even  shorter  and  the  danger  of  fishing 
in  the  derby  would  rise.  Before  1990, 
the  fixed  gear  sablefish  fishery  began  on 
January  1  and  usually  lasted  for  the 
greater  part  of  the  year.  However, 
fishing  effort  increased  and  quotas  were 
reduced  during  the  late  1980s  and  early 
1990s,  resulting  in  the  recent  short 
"derby"  seasons.  In  1995  and  1996,  the 
seasons  were  7  and  5  days  derbies, 
respectively.  Seasons  shorten  from  year 
to  year  because  each  vessel  owner  has 
an  incentive  to  invest  in  new  and  better 
gear  each  year,  hoping  to  increase  the 
amount  of  fish  that  he/she  can  catch  per 
hour  or  per  day.  and  because  the 
relatively  high  price  of  sablefish 
provides  strong  incentives  for  new 
entrants  to  join  the  fishery  annually. 
With  seasons  measured  in  numbers  of 
days,  the  derby  is  not  just  hazardous 
because  it  gives  fishers  strong  incentives 
to  stay  out  during  bad  weather  but  also 
because  they  work  at  sea  with  heavy 
machinery  and  with  little  or  no  sleep 
throughout  the  derby.  The  1996 
reauthorization  of  the  Magnuson- 
Stevens  Act  included  new  National 
Standard  10.  which  requires,  to  the 
extent  practicable,  the  promotion  of  the 
safety  of  human  life  at  sea  in 
conservation  and  management 
measures. 


Beyond  the  Council's  safety  concerns 
with  the  derby  fishery,  the  Council  has 
also  cited  economic  and  conservation 
detractions  of  the  derby  fishery.  Just  as 
fishers  cannot  choose  to  fish  during  the 
best  weather,  they  also  cannot  choose  to 
fish  during  periods  of  highest  sablefish 
market  value.  Fish  caught  under  derby 
conditions  often  cannot  be  handled  or 
processed  into  the  highest  value 
sablefish  products.  In  a  derby  for  high- 
value  fish  like  sablefish,  lower-value 
bycatch  may  be  thrown  overboard,  dead 
and  imused.  Magnuson-Stevens  Act 
National  Standard  9  supports  efforts  to 
minimize  bycatch  and  bycatch 
mortality.  With  shortening  derby 
seasons,  fishers  may  also  be  more  likely 
to  abandon  their  gear  at  sea,  leaving  that 
gear  to  continue  to  "ghost  fish"  after  the 
derby  has  ended.  Finally,  as  the  length 
of  the  derby  decreases,  it  becomes  more 
difficult  for  managers  to  accurately 
choose  a  closing  date  to  prevent  the 
harvest  from  exceeding  the  allowable 
catch. 

The  Council  has  been  exploring  an 
individual  fishing  quota  (IFQ)  system 
for  the  fixed  gear  sablefish  fishery  since 
1991,  in  order  to  equitably  put  an  end 
to  the  derby  fishery.  However,  the 
Magnuson-Stevens  Act  was  recently 
amended  to  prohibit  implementation  of 
new  IFQ  programs  until  October  1, 
2000.  Therefore,  the  Council  has  turned 
to  other  management  measures  to 
resolve  the  problems  inherent  in  the 
derby.  At  its  August  1996  meeting,  the 
Council  continued  its  efforts  to  address 
safety  and  overcapacity  in  the  limited 
entry,  fixed  gear  sablefish  fishery,  by 
recommending  Amendment  9  to  the 
FMP,  which  would  require  a  sablefish 
endorsement  for  vessels  taking  part  in 
the  primary  sablefish  season,  north  of 
36°  N.  lat.  Under  Amendment  9, 
sablefish  endorsement  qualifications  are 
a  single  year  of  permit  catch  history  in 
which  Council-managed  sablefish 
caught  with  longline  or  fishpot  gear 
exceeded  16.000  pounds  (7,257  kg) 
(round  weight),  during  the  1984-1994 
qualifying  period.  Given  these 
qualifications,  it  is  likely  that 
approximately  167  of  the  current  237 
longline  and  pot  permits  would  qualify 
for  sablefish  endorsements.  NMFS     « 
approved  Amendment  9  on  May  8, 
1997,  and  the  endorsement  is  expected 
to  be  in  place  for  the  1997  season. 

Council  recommendations  from  the 
October  1996  and  March  1997  meetings 
strengthened  the  separation  of  sablefish 
fishing  effort  north  and  south  of  36°  N. 
lat.  New  management  schemes  that 
would  put  an  end  to  the  derby  have 
been  recommended  for  each  area. 


North  of  36°  N.  lat. 

Cumulative  Limit  Fishery 

At  the  October  1996  and  March  1997 
Coimcil  meetings,  industry  members 
continued  the  long-standing  debate 
about  the  future  ofUmited  entry,  fixed 
gear  sablefish  management.  Most  fishers 
recognized  that  the  trend  in  annually 
decreasing  derby  duration  was  likely  to 
continue  if  there  were  a  derby  in  1997. 
Fear  of  a  future  sablefish  season  that 
would  be  measured  in  hours  and 
frustration  with  the  difficult  fishing 
conditions  of  the  derby  brought  forth 
much  public  testimony  against  a  1997 
derby. 

During  the  industry  debates  and  on 
the  Council  floor,  it  became  clear  that 
traditionally  low  producers  and 
traditionally  high  producers  could  not 
agree  on  a  new  management  scheme. 
The  traditionally  low  producers,  who 
make  up  the  majority  of  the  fishery 
participants,  but  a  minority  of  the  total 
catch,  favored  an  end  to  the  derby  and 
a  system  of  equal  cumulative  limits  for 
all  participants.  While  the  traditionally 
high  producers  did  not  necessarily  wish 
to  continue  the  derby,  many  were 
dissatisfied  with  the  available 
management  options,  and  saw  the  derby 
as  the  best  way  to  maintain  past  trends 
in  income  distribution  between  fishery 
participants. 

Members  of  the  Council  were  forced 
to  weigh  the  long-voiced  anger  over  the 
continuing  danger  of  the  derby  against 
the  severe  redistributive  results  of  a 
management  option  to  set  equal 
cumulative  limits  for  all  of  the  vessels 
endorsed  for  the  limited  entry,  fixed 
gear  sablefish  fishery.  The  Magnuson- 
Stevens  Act  national  standards 
recognize  the  importance  of  both  these 
issues.  National  Standard  10  places  an 
emphasis  on  the  safety  of  human  life  at 
sea,  yet  National  Standard  4  requires 
that  if  allocation  of  fishing  privileges 
between  U.S.  fishermen  is  necessary, 
then  that  allocation  must  be  fair  and 
equitable. 

The  Council's  October 
recommendation  was  a  three-week 
cumulative  limit  season,  with  equal 
limits  for  all  participants.  Although  the 
Council  considered  the  equal 
cumulative  limit  fishery  to  be 
ui?&esirable  for  the  long  term,  due  to  its 
redistribution  of  catch  and  income 
among  fishery  participants,  it  was  the 
only  acceptable  alternative  to  the  derby 
amongst  the  options  available  to  the 
Council. 

Following  the  October  meeting. 
Council  and  NMFS  staff  analyzed  the 
Council's  proposal  with  newly  available 
data  from  the  1996  fishery.  This  analysis 
showed  that  under  a  three  week  equal 
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cumulative  limit  fishery,  almost  all  of 
the  fishery  participants  likely  would 
take  their  full  cumulative  limit.  If  this 
happened,  the  implementation  of  the 
three  week  equal  cumulative  limit 
fishery  would  be  the  implementation  of 
an  IFQ  program.  Since  implementation 
of  new  IFQ  programs  is  prohibited  by 
the  Magnuson-Stevens  Act  until  October 
1,  2000,  NMFS.  on  February  28, 1997. 
rejected  the  Council's  recommendation 
and  requested  that  the  Council  either 
revise  the  equal  limit  proposal  or  adopt 
a  different  regime. 

In  order  not  to  violate  the  prohibition 
on  implementing  any  new  IFQ 
programs,  the  fishery  would  have  to  be 
managed  as  a  true  cumulative  Hmit 
fishery,  where  the  limit  is  only  the 
upper  hmit  on  what  can  be  taken,  rather 
than  a  fishery  where  the  total  allowable 
catch  is  divided  up  such  that  each 
participant  has  an  exclusive  right  to  a 
set  amount.  Therefore,  management  of 
the  fishery  had  to  be  structured  so  that 
it  could  be  expected  that  a  substantial 
number  of  vessels  would  be  unlikely  to 
take  the  cumulative  limit.  The  Council 
met  these  conditions  by  revising  its 
season  structure  recommendations  at 
the  March  1997  meeting  by  (1) 
shortening  the  recommended  length  for 
the  fishery  to  not  more  than  10  days, 
and  (2)  recommending  a  larger,  less 
conservative,  but  still  risk  averse, 
maximum  potential  harvest. 
For  1997  only,  the  Council 
recommended  that  the  limited  entry, 
fixed  gear  sablefish  fishery  north  of  36° 
N.  lat.  consist  of  a  no  more  than  10-day 
regular  season  with  a  single  cumulative 
limit,  equal  for  all  vessels.  Prior  to  and 
following  the  regular  fishery,  the  current 
small  daily  trip  limit  fishery  of  300 
pounds  (136  kg)  per  day  would 
continue.  Based  on  the  number  of 
permits  qualifying  for  the  proposed 
sablefish  endorsement  and  the  amount 
of  harvest  taken  in  the  daily  trip  limit 
fishery,  the  cumulative  limit  amount, 
and  the  length  in  days  of  the  fishery, 
would  be  established  by  the  NMFS 
Regional  Administrator,  in  consultation 
with  the  Council,  and  announced  in  the 
Federal  Register. 

Following  the  cumulative  limit 
regular  fishery,  there  would  be  a 
cumulative  limit  mop-up  fishery  to 
allow  any  of  the  harvest  guideUne  that 
remains  after  the  cumulative  limit 
regular  fishery  and  which  is  in  excess  of 
the  amount  needed  for  the  daily  trip 
limit  fishery  follov/ing  the  cumulative 
limit  fishery  to  be  taken.  The 
recommendation  on  the  size  of  the  mop- 
up  cumulative  limit  would  be  made  by 
the  Coimcil's  Groundfish  Memagement 
Team,  following  a  calculation  of  the 
actual  landed  catch  irom  the  initial 
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cumulative  limit  fishery  and  the  daily 
trip  hmit  fishery.  The  regular  and  mop- 
up  seasons  are  designed  to  take  the 
entire  fixed  gear  allocation,  except  for 
approximately  385  mt  for  the  daily  trip 
limit  fishery.  The  385  mt  for  the  daily 
trip  limit  fishery  is  slightly  higher  than 
the  amount  taken  in  the  1996  daily  trip 
limit  fishery. 

Season  Start  Date 

Before  1995.  the  start  of  the  regular 
season  off  Washington.  OregMi,  and 
California  was  Unked  to  the  fixed  gear 
sablefish  season  opening  in  the  Gulf  of 
Alaska,  to  reduce  effort  in  the  fishery  by 
forcing  fishers  to  choose  between 
participating  in  the  fishery  off  Alaska  or 
the  West  Coast  fishery.  When  the 
individual  quota  program  was 
introduced  for  haUbut  and  sablefish 
fisheries  in  exclusive  economic  zone 
(EEZ)  waters  off  Alaska  in  1995,  the 
Council  no  longer  had  a  reason  to  set 
start  dates  to  match  the  Alaska  fisheries. 
In  1995  and  1996,  the  Council  set  start 
dates  of  August  6  (60  FR  34472,  July  3. 
1995)  and  September  1  (61  FR  16402. 
April  15,  1996).  respectively,  because 
wind  and  sea  conditions  are  generally 
safer  along  the  coast  at  that  time  of  year 
and  to  avoid  overlapping  with  other 
West  Coast  fisheries  and  fishing 
opportunities. 

At  the  October  1996  meeting,  the 
Council  decided  to  improve  on  1995 
and  1996  management  efforts  with  a 
fi'amework  for  future  limited  entry, 
fixed  gear  sablefish  season  start  dates 
that  would  allow  the  start  date  to  occur 
on  any  day  from  August  1  through 
September  30.  The  NMFS  Regional 
Administrator  would  establish  the 
season  start  date  after  consulting  with 
the  Council,  at  the  June  meeting  if 
possible,  and  taking  into  account  tidal 
conditions.  Council  meeting  dates, 
conflicts  with  alternative  fisheries,  and 
industry  comments.  For  1997  only, 
establishment  of  the  season  start  date 
would  be  affected  by  the  status  of  the 
implementation  of  the  sablefish 
endorsement  program  under 
Amendment  9  and  the  implementation 
date  of  this  rule. 

48-Hour  Pre-Season  Enforcement 
Closure  , 

To  facihtate  enforcement  at  the  start 
the  1997  regular  cumulative  limit 
fishery,  there  would  be  a  48-hour 
closiuB  before  the  10-day  cumulative 
limit  fishery,  during  which  time  no 
fixed  gear  vessel  (limited  entry  and 
open  access)  may  deploy  gear  used  to 
take  and  retain  groundfish,  or  take  or 
retain  sablefish  north  of  36°  N.  lat.  All 
fixed  geeu-  used  to  take  groundfish  must 
be  out  of  the  water  during  this  period. 


No  Pre-Set  Gear 

In  the  past,  there  has  been  some 
conflict  between  longline  and  pot  gear 
users  over  whether  pot  vessels  should 
be  allowed  to  set  their  gear  in  advance 
of  the  derby.  Pots  are  extremely 
cumbersome  and  most  pot  fishers 
caimot  store  and  transport  all  of  their 
gear  on  board  at  once  without  increasing 
safety  risks.  Setting  pot  gear  for  the 
limited  entry  sablefish  season  may 
require  more  than  one  trip  from  shore  to 
sea.  In  the  1995  and  1996  derbies,  pot 
fishers  were  allowed  to  set  baited  gear 
24  hours  prior  to  the  start  of  the  derby. 
LongUners  were  opposed  to  this  practice 
because  it  gave  pot  fishers  the  chance  to 
choose  and  then  monopoUze  premium 
fishing  ground  positions  before  the  start 
of  the  derby.  Because  of  these  concerns 
and  because  the  1997  10-day  fishery 
period  is  expected  to  provide  all  pot 
gear  participants  with  sufficient  time  to 
set  and  tend  their  gear,  there  would  be 
no  opportunities  for  pot  fishers  to  set 
their  gear  before  the  1997  regular  season 
start  time. 

LongUners  have  recently  made 
requests  to  pre-set  their  gear  for  the 
derby,  hoping  to  improve  their 
competitive  standing  against  the  pre-set 
allowance  for  pot  fishers.  However,  with 
no  derby  in  1997.  and  no  pot  gear  pre- 
set provision,  the  perceived  competitive 
disadvantage  to  the  longliners  is 
eliminated.  Longliners  would  also  not 
have  the  opportunity  to  set  their  gear 
before  the  start  of  the  cumulative  limit 
season. 

At-sea  closure 

The  Council  decided  that  safety 
concerns  associated  with  at-dock 
closures  outweighed  the  enforcement 
benefits  of  at-dock  closures.  Therefore 
the  Council  recommended  that  at  the 
end  of  the  regular  season;  fishers  must 
stop  fishing,  they  must  stop  pulling  gear 
but  they  need  not  be  at  the  dock  at  the 
end  of  the  regular  season.  The  Council's 
Enforcement  Consultants  assured 
Council  members  that  it  would  be 
possible  to  enforce  an  at-sea  closure 
under  a  10-day  cumulative  limit  system 
or  derby  fishery,  paiticularly  with  a  48- 
hour  post-season  closure.  A  portion  of 
the  fleet  would  have  caught  the 
cumulative  limit  before  the  end  of  the 
season,  which  means  that  fewer  vessels 
would  be  fishing  up  until  the  season 
closure. 

48-Hour  Post-Season  Enforcement 
Closure 

To  facihtate  enforcement  at  the  end  of 
the  regular  se^n.  there  would  be  a  4»- 
hour  post-season  closure,  during  which 
time  no  sablefish  taken  with  fixed  gear 


30308 


Federal  Register  /  Vol.  62,  No.  106  /  Tuesday.  June  3.  1997  /  Proposed  Rules 


(limited  entry  or  open  access)  may  be 
taken  and  retained  for  the  48  hours 
immediately  after  the  end  of  the  regular 
season.  However,  sablefish  taken  and 
retained  during  the  regular  season  may 
be  possessed  and  landed  during  that  48- 
hour  period.  Gear  may  remain  in  the 
water  during  the  48-hour  post-season 
closure;  however,  gear  used  to  take  and 
retain  groundfish  may  not  be  set  or 
retrieved  during  this  period. 

Daily  Trip  Limit  Fishery 

Outside  of  the  initial  cumulative  limit 
fishery,  the  mop-up  fishery,  and  the 
associated  48-hour  closures,  there 
would  continue  to  be  a  daily  trip  Umit 
fishery.  Under  Amendment  9's  sablefish 
endorsement  program,  in  order  to  land 
limited  entry  fixed  gear  sablefish  during 
either  the  initial  cumulative  limit 
fishery  or  the  mop-up  fishery,  a  fisher 
would  be  required  to  have  a  limited 
entry  permit  with  a  sablefish 
endorsement.  During  these  fisheries, 
there  would  be  no  daily  trip  Umit 
sablefish  fishing  opportunities  for 
limited  entry  fixed  gear  vessels  without 
permits  with  sablefish  endorsements. 
During  the  time  between  the  end  of  the 
48-hour  closure  following  the 
cumulative  limit  period  and  the 
beginning  of  the  mop-up  fishery,  the 
daily  trip  limit  fishery  would  be  open. 

Southof36°N.  lat. 

Catch  taken  south  of  36°  N.  lat.  counts 
against  the  southern  area  acceptable 
biological  catch  (ABC).  The  available 
harvest  has  not  been  fully  exploited  in 
past  years,  and  many  southern  area 
vessels  have  harvested  sablefish  only  in 
recent  years.  Therefore,  many  southern 
area  fishers  would  not  qualify  for 
sablefish  endorsements.  For  these 
reasons,  the  Council  recommended 
exempting  vessels  fishing  for  sablefish 
in  this  area  from  the  sablefish 
endorsement  requirement.  In  order  to 
prevent  all  of  the  unendorsed  vessels 
from  northern  areas  moving  to  the 
south,  the  Council  also  recommended 
eliminating  the  "primary  season"  for 
waters  south  of  36°  N.  lat.  Historically, 
most  of  the  fishing  in  this  area  has  been 
low  volume,  year-round  fishing;  the 
Council's  recommendations  for  the 
southern  area  preserve  that  traditional 
structure.  Southern  area  fishers  would 
have  a  year-round  trip  limit  fishery,  and 
those  without  sablefish  endorsements 
would  not  be  permitted  to  move  north 
to  take  part  in  the  primary  northern 
season  without  obtaining  permits  with 
sablefish  endorsements. 

The  Council  and  southern  area 
industry  goal  for  this  area^was  a 
management  regime  that  would  allow 
traditional  sablefish  fishing  practices. 


yet  discourage  an  influx  of  northern 
vessels  into  the  southern  area.  Fishers 
from  the  southern  area  wish  to  continue 
operating  a  low-level,  year-round 
harvest,  and  recognize  that  this  will 
only  happen  if  the  total  harvest  for  that 
area  remains  below  the  southern  area 
ABC.  An  influx  of  new  effort  into  the 
southern  area  could  raise  harvest  levels 
above  the  ABC.  leading  to  more 
complex  management  schemes  for  that 

area. 

At  the  October  1996  Council  meeting, 
the  Council  recommended  the 
elimination  of  the  primary  season  for 
the  southern  area,  resulting  in  a  year- 
round  daily  trip  limit  fishery  south  of 
36°  N.  lat.  The  1997  daily  trip  limit 
began  the  year  at  350  pounds  (159  kg) 
round  weight  per  day  (62  FR  700. 
January  6.  1997).  and  may  be  adjusted 
up  or  down  at  a  1997  Council  meeting, 
to  ensure  that  the  ABC  can  be  harvested 
without  being  exceeded.  Southern  area 
fixed  gear  sablefish  fishing  would 
henceforth  be  managed  under  routine 
management  measures  imposed  under 
50  CFR  660.323(b).  This  proposed  rule 
does  not  amend  §  660.323(b)  but 
appropriately  references  it.  Limits 
would  be  established  in  the  annual 
specifications. 


Biological  Impacts 

Biological  impacts  of  the  proposed 
action  would  be  expected  to  be  fairly 
minimal.  However,  there  may  be  some 
negative  biological  impacts  from  moving 
to  a  non-derby  management  regime, 
such  as  highgrading.  trip  limit  induced 
discards,  and  under-reporting  of  catch. 

For  vessels  able  to  fully  take  the 
cumulative  limit  in  the  time  available, 
highgrading  provides  an  opportunity  to 
increase  revenues  by  discarding  smaller 
sablefish  in  favor  of  the  higher-priced 
large  sablefish.  Unrecorded  discards  can 
lead  to  a  higher  than  intended  fishing 
mortality  level,  although  the  amount 
would  have  to  be  substantial  to 
measurably  alter  the  sablefish  ABC. 
Because  highgrading  and  catch  discard 
do  not  necessarily  lead  to  mortality  of 
the  catch,  the  mortality  rate  associated 
with  highgrading  may  be  below  the 
highgrading  rate.  Under  the  10-day 
cumulative  limit  fishery,  it  is  expected 
that  65  percent  of  the  catch  would  be 
taken  by  vessels  able  to  slow  their  usual 
rate  of  harvest  and  highgrade. 

Trip  Umit  induced  discards  happen 
when  vessels  fishing  up  to  some  limit 
exceed  that  limit  and  must  discard  catch 
to  bring  landings  down  to  the  limit.  The 
more  trip  limit  periods  there  are  in  a 
fishery,  the  more  frequent  the 
possibilities  of  trip  limit  induced 
discards.  Under  the  proposed 
management  scheme,  vessels  would 


have  two  chances  to  generate  trip  limit 
induced  discards,  in  the  initial 
cumulative  limit  period  and  in  the  mop- 
up  period. 

Under  a  derby  fishery,  there  is  no 
incentive  to  under-report  the  amount  of 
fish  landed.  With  cumulative  Umit 
management,  incentives  to  under-report 
are  much  higher,  and  under-reporting 
may  occur  in  the  proposed  management 
scheme.  Potential  under-reporting  can 
be  mitigated  by  strong  enforcement 
presence  at  the  docks  and  processing 
plants,  but  it  is  not  yet  knowm  what 
level  of  enforcement  would  be  needed 
to  ensure  that  the  new  management 
rules  are  followed. 

All  three  of  these  possibilities, 
highgrading,  trip  limit  induced  discards, 
and  under-reporting  of  landings,  could 
have  long-term  negative  impacts  on  the 
sablefish  stock.  If  the  true  impact  of  the 
fishery  on  the  stock  cannot  be 
measured,  there  may  be  a  decrease  in 
sablefish  stock  abundance  that  is 
scientifically  "invisible"  for  the  short 
term.  If  this  fishery  were  introduced  as 
a  long-term  measure,  the  West  Coast 
sablefish  ABC  and  associated  harvest 
guideline  could  decline  over  time  as  a 
result  of  the  unmeasured  impacts  that 
this  type  of  fishery  may  have  on  the  fish 
stocks.  If  the  level  of  discards  were 
known,  one  solution  to  unintended 
stock  reduction  might  be  to  adjust  stock 
assessments  to  account  for  unreported 
discards.  Observer  data  would  improve 
the  accuracy  of  the  adjustments. 

No  significant  new  biological  impacts 
are  expected  to  result  from  the  change 
in  management  structure  for  the 
southern  area,  limited  entry,  fixed  gear 
sablefish  fishery.  Only  a  few  vessels  in 
the  area  have  participated  in  past 
derbies,  and  their  catches  have  been 
comparable  to  medium  and  low  level 
harvesters  from  the  rest  of  the  coast. 


Socio-Economic  Impacts 

The  major  positive  sociological 
impact  of  ending  the  derby  regime  is  the 
improved  safety  of  operation  for  fishery 
participants.  A  trip  limit  system  would 
be  expected  to  increase  safety  for  those 
vessels  able  to  easily  take  the 
cumulative  limit  during  the  allotted 
time.  Under  cumulative  limits,  such  a 
vessel  would  not  lose  sablefish 
harvesting  opportunity  if  it  stays  in  port 
during  bad  weather,  stops  fishing  to 
make  repairs,  or  harvests  at  slightly 
slower  and  safer  rate.  A  10-day 
cumulative  limit  period  would  still 
leave  a  number  of  vessels  unable  to  take 
the  available  limits  in  the  allotted  time, 
thereby  giving  those  fishers  an  incentive 
to  fish  as  they  would  have  imder  derby 
management.  However,  even  for  vessels 
unable  to  take  the  cumulative  limit  in 
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the  allotted  time,  there  may  be  a  safety 
benefit  to  the  10-day  fishery  because 
there  would  be  less  financial  pressure  to 
fish  at  the  fi-enetic  speed  of  the  derby. 

Replacing  the  deroy  with  a  10-day 
cumulative  limit  fishery  could  have 
significant  short  and  long  term 
economic  impacts  on  the  fishery 
participants.  There  would  likely  be  a  29 
percent  redistribution  of  the  harvest 
from  traditionally  high  producers  to 
traditionally  low  producers,  a 
redistribution  of  ex-vessel  revenue  of 
about  $2.5  to  $3.0  million.  It  is  expected 
that  under  the  single  cimiulative  limit 
scheme,  38  fishing  operations  would 
experience  a  greater  than  5  percent  loss 
in  their  total  gross  fishing  revenues,  a 
level  of  loss  considered  significant  for 
purposes  of  the  Regulatory  Flexibihty 
Act.  Fishers  in  the  top  third  of  the  fleet 
in  terms  of  production  levels  would  face 
severe  reductions  in  their  sablefish 
incomes,  which  would  be  funneled  into 
distributed  gains  for  the  lower 
producing  two-thirds  of  the  fleet.  For 
many  of  the  fleet's  top  producers, 
income  from  past  sablefish  derbies  has 
represented  a  significant  portion  of  their 
total  annual  incomes. 

No  substantial  reallocative  effect  is 
expected  from  not  providing  a  derby  or 
some  other  primary  sablefish 
opportunity  in  the  southern  area.  By 
maintaining  the  daily  trip  limit  regime, 
the  Council  is  discouraging  the  influx  of 
new  effort  into  the  southern  area. 
Without  new  effort  increases,  southern 
area  harvests  should  stay  below  the 
ABC,  and  if  the  ABC  is  not  exceeded, 
southern  area  management  would  likely 
remain  relatively  free  of  regulatory 
complexity  and  reallocative  socio- 
economic impacts  on  the  fishing 
community. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Coimcil  prepared  an  initial 
regulatory  flexibihty  analysis  that 
describes  the  impact  that  this  proposed 
rule,  if  adopted,  would  have  on  small 
entities.  A  copy  of  this  analysis  is 
available  from  the  Council  (see 
ADDRESSES).  The  SB  A  defines  a  small 
business  in  commercial  fishing  as  a  firm 
with  receipts  up  to  $2  miUion  annually, 
which  includes  all  of  the  vessels  that 
would  be  affected  by  this  proposed  rule. 

In  general,  NfMFS  has  determined  that 
a  "substantial  number"  of  small  entities 
would  be  more  than  20  percent  of  those 
small  entities  engaged  in  the  fishery. 
Economic  impacts  on  small  business 
entities  are  considered  "significant"  if 
the  proposed  action  would  result  in  any 
of  the  following:  (a)  reduction  in  annual 


gross  revenues  by  more  than  5  percent; 
(b)  increase  in  total  costs  of  production 
by  more  than  5  percent  as  a  result  of 
comphance  costs;  (c)  compfiance  costs 
as  a  percent  of  sales  for  small  entities 
are  at  least  10  percent  higher  than 
comphance  costs  as  a  percent  of  sales 
for  large  entities;  (d)  capital  costs  of 
compliance  represent  a  significant 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
and  external  financing  capabilities;  or 
(e)  as  a  rule  of  thumb.  2  percent  of  small 
business  entities  being  forced  to  cease 
operations. 

As  indicated  above  and  in  the  EA/ 
RIR/IRFA  for  this  action.  38  of  the 
expected  endorsed  participants  (23 
percent  of  164  expected  endorsed 
permits  north  of  36"  N.  lat.)  in  the 
limited  entry,  fixed  gear  sablefish 
nshery  would  suffer  a  greater  than  5 
percent  loss  in  total  gross  fishing 
income.  The  Council  views  these  losses 
as  a  necessary  burden  that  comes  with 
the  reduction  of  the  greater  threat  to  the 
general  well-being  of  the  fishery  posed 
by  the  unsafe  derby  conditions. 
Additionally,  when  looking  at  the 
nation  as  a  whole,  the  impact  on 
traditionally  high  sablefish  producers 
Avould  be  mitigated  by  the  benefits  of 
this  action  to  traditionally  low  sablefish 
producers,  also  small  businesses. 

It  is  expected  that  small  business 
entities  would  not  face  further 
comphance  or  capital  costs  in  order  to 
comply  with  the  proposed  regulations. 
It  is  also  not  expected  that  any  small 
business  entities  would  be  forced  to 
cease  operations  because  of  the 
proposed  regulations,  although  several 
would  be  forced  into  severe  cutbacks  in 
production  and  employment.  An  initial 
regulatory  flexibility  analysis  (RFA)  was 
prepared  with  the  EA/RIR  for  this  issue. 

List  of  Sub)ects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam.  Hawaiijm  Natives. 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  29,  1997. 
Holland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  ST  A  "  F  S  A  N  D  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


Subpart  G— West  Coast  Groundfish 
Fisheries 

2.  Section  660.323  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§660.323    Catch  restrictions, 
(a)  •  •  • 

(2)  Nontrawl  sablefish.  This  paragraph 
(a)(2)  apphes  to  the  regular  and  mop-up 
seasons  for  the  nontrawl  limited  entry 
sablefish  fishery  north  of  36°  N.  lat., 
except  for  paragraphs  (a)(2)(ii)  and  (iii) 
of  this  section,  which  also  apply  to  the 
open  access  fishery  north  of  36*  N.  lat. 
Limited  entry  and  open  access  fixed 
gear  sablefish  fishing  south  of  36"  N.  lat. 
is  governed  by  routine  management 
measures  imposed  under  paragraph  (b) 
of  this  section. 

(i)  Sablefish  endorsement.  In  order  to 
lawfully  participate  in  the  regular 
season  or  mop-up  season  for  the 
nontrawl  limited  entry  fishery,  the 
owner  of  a  vessel  must  hold  (by 
ownership  or  otherwise)  a  limited  entry 
permit  for  that  vessel,  affixed  with  both 
a  gear  endorsement  for  longline  or  trap 
(or  pot)  gear,  and  a  sablefish 
endorsement. 

(ii)  Pre-season  closure — open  access 
and  hmited  entry  fisheries.  (A)  From 
August  1.  1997,  through  December  31. 
1997,  sablefish  taken  with  fixed  gear  in 
the  limited  entry  or  open  access  fishery 
in  the  EEZ  may  not  be  retained  or 
landed  during  the  48  hours  immediately 
before  the  start  of  the  regultu"  season  for 
the  nontrawl  hmited  entry  sablefish 
fishery.  Beginning  January  1,  1998, 
sablefish  taken  with  fixed  gear  in  the 
limited  entry  or  open  access  fishery  in 
the  EEZ  may  not  be  retained  or  landed 
during  the  72  hours  immediately  before 
the  start  of  the  regular  season  for  the 
nontrawl  limited  entry  sablefish  fishery. 

(B)  From  August  1,  1997,  through 
December  31,  1997,  all  fixed  gear  used 
to  take  and  retain  groundfish  must  be 
out  of  EEZ  waters  during  the  48  hours 
immediately  before  the  opening  of  the 
regular  season  for  the  nontrawl  limited 
entry  sablefish  fishery.  Beginning 
January  1,  1998,  all  fixed  gear  used  to 
take  and  retain  groundfish  must  be  out 
of  EEZ  waters  during  the  72  hours 
immediately  before  the  opening  of  the 
regular  season  for  the  nontrawl  limited 
entry  sablefish  fishery,  except  that  pot 
gear  used  to  take  and  retain  groundfish 
may  be  deployed  and  baited  in  the  EEZ 
up  to  24  hours  immediately  before  the 
start  of  the  regular  season. 

(iii)  Regular  season — nontrawl  limited 
entry  sablefish  fishery,  starting  in  1998. 
The  NMFS  Regional  Administrator  will 
announce  a  season  to  start  on  any  day 
from  August  1  through  September  30, 


30310 


Federal  Register  /  Vol.  62.  No.  106  /  Tuesday.  June  3.  1997  /  Proposed  Rules 


based  on  consultations  with  the 
Council,  taking  into  account  tidal 
conditions,  Council  meeting  dates, 
conflicts  with  alternative  fisheries,  and 
industry  comments.  During  the  regular 
season,  the  limited  entry  nontrawl 
sablefish  fishery  may  be  subject  to  trip 
hmits  to  protect  juvenile  sablefish.  The 
regular  season  will  end  when  70  percent 
of  the  limited  entry  nonUawl  allocation 
has  been  or  is  projected  to  be  taken.  The 
end  of  the  regular  season  may  be 
announced  in  the  Federal  Register 
either  before  or  during  the  regular 
season. 

(iv)  Post-season  closure — limited 
entry  and  open  access.  No  sablefish 
taken  with  fixed  gear  may  be  taken  and 
retained  during  the  48  hours 
immediately  after  the  end  of  the  regular 
season  for  the  nontrawl  limited  entry 
sablefish  fishery.  Sablefish  taken  and 
retained  during  the  regular  season  may 
be  possessed  and  landed  during  that  48- 
hour  f>eriod.  Gear  may  remain  in  water 
during  the  48-hour  post-season  closure. 
Fishers  may  not  set  or  pull  from  the 
water  fixed  gear  used  to  take  and  retain 
groundfish  during  the  48-hour  post- 
season closure.  At  the  end  of  the  post 
season  closure,  the  daily  trip  limit 
regime  will  resume. 

(v)  Mop-up  season — limited  entry 
fishery.  A  mop-up  season  to  take  the 
remainder  of  the  limited  entry  nontrawl 
allocation  will  begin  about  3  weeks  after 
the  end  of  the  regular  season,  or  as  soon 
as  practicable  thereafter.  During  the 
mop-up  fishery,  a  cumulative  trip  limit 
will  be  imposed.  The  length  of  the  mop- 
up  season  and  the  amount  of  the 
cumulative  trip  limit,  including  the  time 
period  to  which  it  applies,  will  be 


determined  by  the  Regional 
Administrator  in  consultation  with  the 
Council  or  its  designees,  and  will  be 
based  primarily  on  the  amount  of  fish 
remaining  in  the  allocation,  the  amount 
of  sablefish  needed  for  the  remainder  of 
the  daily  trip  limit  fishery,  and  the 
number  of  mop-up  participants 
anticipated.  The  regular  and  mop-up 
seasons  are  designed  to  take  the  entire 
nontrawl  allocation,  except  for 
approximately  385  mt  for  the  daily  trip 
limit  fishery.  The  Regional 
Administrator  may  determine  that  too 
little  of  the  nontrawl  allocation  remains 
to  conduct  an  orderly  or  manageable 
fishery,  in  which  case  there  will  not  be 
a  mop-up  season.  There  will  be  no  daily 
trip  limit  fishery  during  the  mop-up 
season.  At  the  end  of  the  mop-up 
season,  the  daily  trip  limit  fishery  will 
resume. 

(vi)  Other  announcements;  starting  in 
1998.  The  dates  and  times  that  the 
regular  season  ends  (and  trip  limits  on 
sablefish  of  all  sizes  are  resumed),  the 
dates  and  times  for  the  48-hour  post- 
season closure,  the  dates  and  times  that 
the  mop-up  season  begins  and  ends,  and 
the  size  of  the  trip  limit  for  the  mop-up 
fishery,  will  be  announced  in  the 
Federal  Register,  and  may  be  modified. 
Unless  otherwise  announced,  these 
seasons  will  begin  and  end  at  12  noon 
on  the  specified  date. 

(vii)  Regular  season;  from  August  1, 
1997,  through  December  31,  1997— 
limited  entry  fishery.  (A)  The  regular 
season  for  the  nontrawl  limited  entry 
sablefish  fishery  will  be  a  cimiulative 
limit  fishery  of  up  to  10  days,  with  the 
same  cumulative  limit  for  each  vessel 
with  a  sablefish  endorsement.  During 


the  regular  season,  the  limited  entry 
nontrawl  sablefish  fishery  may  be 
subject  to  trip  limits  to  protect  juvenile 
sablefish.  There  will  be  no  daily  trip 
limit  fishery  during  the  regular  season. 

(B)  The  NMFS  Regional  Administrator 
will  aimounce  a  season  to  start  on  any 
day  from  August  1  through  September 
30.  based  on  consultations  with  the 
Council,  taking  into  account  tidal 
conditions.  Council  meeting  dates, 
conflicts  with  aUemative  fisheries,  and 
industry  comments. 

(C)  The  Regional  Administrator  will 
annoimce  the  size  of  the  cumulative 
limit  and  the  number  of  days  in  the 
fishery  based  on  Council 
recommendations,  taking  into  account 
the  exact  number  of  vessels  qualifying 

,  for  the  sablefish  endorsement  and  the 
amount  of  sablefish  that  has  been 
harvested  by  the  daily  trip  Umit  fishery 
prior  to  the  start  of  the  regular  season. 

(viii)  Other  announcements;  from 
August  1,  1997,  through  December  31, 
1997.  The  number  of  days  in  the  regular 
and  mop-up  seasons,  dates  and  times 
that  the  regular  and  mop-up  seasons 
start  and  end  (and  trip  limits  on 

^  sablefish  of  all  sizes  are  resumed),  dates 
of  the  pre-  and  post-season  closures,  and 
the  sizes  of  the  trip  limits  for  th6  regular 
and  mop-up  seasons,  will  be  announced 
in  the  Federal  Register,  and  may  be 
modified.  Unless  otherwise  annoimced, 
these  seasons  will  begin  and  end  at  12 
noon  on  the  specified  date. 
•        •        *        •        • 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
pfoposed  rules  that  are  appticabte  to  the 
public.  Notices  of  hearings  and  investigations, 
connmittee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttwrity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DFPft'^TMENT  OF  AGRICULTURE 

Fann  Servica  Agency  and  Commodity 
Credn  Corporation 

Availability  of  Final  Environmental 
Assessment  RegardJng  Spartina 

Cc-'Mrc  I  Cos'-S^-a'-^  Program  for 

AGENCY:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACUON:  Notice. 


SUMMARY:  In  May  1997,  the  Farm 
Service  Agency  (FSA)  and  Commodity 
Credit  Corporation  (CCC)  will  make 
available  their  Final  Environmental 
Assessment  regarding  their  proposed 
Spartina  Control  Cost-Share  Program. 
FSA  and  CCC  have  an  interest  in 
controlling  Smooth  Cordgrass  (Spartina 
altemiflora]  in  the  Willapa  Bay  Estuary 
region  of  Washington  State.  The 
proposed  Spartina  control  action 
focuses  on  the  coordinated  use  of 
mechanical/physical  and  chemical 
treatment  methods,  also  knowm  as 
Integrated  Pest  Management  (IPM).  in  an 
environmentally  and  economically 
sound  manner. 

(Authority:  Pub.  L.  104-127.  Sec.  334.) 

ADDRESSES:  To  receive  a  copy  of  FSA 
and  CCC's  Spartina  Control  Cost-Share 
Program  Final  Environmental 
Assessment,  mail  requests  to:  U.S. 
Department  of  Agriculture, 
Conservation  and  Environmental 
Protection  Division,  ATTN:  Mike 
Linsenbigler,  USDA,  FSA,  CEPD,  STOP 
0513,  1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-0513. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Linsenbigler,  202-720-6303. 


Signed  at  Washington,  DC,  on  May  26. 
1997. 

Bruce  R.  Weber, 

Acting  Administrator,  Fann  Service  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
[PR  Doc.  97-14381  Filed  6-2-97;  8:45  ami 
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DEPARTME^fr  OF  COMMERCE 

Minority  Business  Development 
Agency 

Busin«^'s;    '-velopment  Center 
Applications:  Chicago  II,  North 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Amendment. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
revising  the  announcement  to  soUcit 
competitive  appUcations  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  the  Chicago 
n  MBDC.  The  revised  aw^ard  number  for 
the  Chicago  II,  North  MBDC  is  05-10- 
97002-01.  This  sohcitation  was 
originally  pubHshed  in  the  Federal 
Register,  Tuesday,  May  27,  1997,  Vol. 
62,  No.  101,  page  28673. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  28,  1997. 
Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 
[FR  Doc.  97-14391  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  052797D] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Coimcil)  and  its 
advisory  committees  will  meet  the  week 


of  June  16. 1997,  in  Kodiak,  AK.  All 
meetings  are  open  to  the  pubUc  with  the 
exception  of  Council  executive  sessions. 
DATES:  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times  of  the  Advisory  Panel  (AP), 
Scientific  and  Statistical  Committee 
(SSC),  Individual  Fishing  Quota  (IFQ) 
:    Implementation  Team  and  Council 
meetings. 

ADDRESSES:  AP  Meeting:  Elks  Lodge, 
102  Marine  Way,  in  Kodiak. 

SSC  and  IFQ  Implementation  Team: 
Fishermen's  Hall  in  the  Harbormaster's 
Building,  403  Marine  Way  West,  in 
Kodiak. 

Council  Meeting:  Harbor  Room  of  the 
Kodiak  bin,  236  Rezanof  Drive  West,  in 
Kodiak. 

Other  committee  or  workgroup 
meetings  may  be  held  on  short  notice 
during  the  meeting  week;  notices  of  any 
meeting  will  be  posted  in  the  lobby  of 
the  Kodiak  Inn,  236  Rezanof  Drive  West 
in  Kodiak,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306.  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Council,  its  SSC,  AP.  and  IFQ 
Implementation  Team  will  meet  as 
follows: 

SSC:  Monday,  June  16,  beginning  at 
8:00  a.m.,  through  Wednesday.  June  19, 
1997. 

AP:  Monday,  June  16,  beginning  at 
8:00  a.m.,  through  Thursday,  June  20, 
1997. 

IFQ  Implementation  Team:  Monday, 
June  16,  1997,  beginning  at  6:30  p.m., 
ending  by  9:30  p.m.  • 

Council:  Beginning  at  8:00  a.m.  on 
Tuesday,  June  17,  and  ending  on 
Sunday.  June  22,  1997. 

The  agenda  for  the  meetings  will   . 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 

1.  Reports  fix)m  NMFS  and  Alaska 
Department  of  Fish  and  Game  on  the 
current  status  of  the  fisheries  off  Alaska, 
NMFS  and  U.S.  Coast  Guard  reports  on 
enforcement,  and  a  report  on  Steller  sea 
lions. 

2.  Finalize  alternatives  and  problem 
statement  and  give  direction  to  staff  for 
analysis  of  allocation  of  pollock 
between  inshore  and  offshore  fishing 
operations. 


3.  Take  final  action  on  measures  to 
amend  the  halibut  and  sablefish 
individual  fishing  quota  program  to 
allow  transfer  of  privileges  to  surviving 
heirs,  and  to  amend  vessel  ownership 
requirements  for  the  program.  The 
Council  will  also  consider  initiating  an 
analysis  for  the  North  Pacific  Loan 
Program,  and  receive  a  response  from 
NMFS  on  enforcement  concerns  in  the 
IFQ  program. 

4.  Take  final  action  on  seabird 
avoidance  measures  in  the  halibut 
fisheries. 

5.  Take  final  action  on  a  halibut  catch 
sharing  plan  for  International  Pacific 
Halibut  Commission  halibut  regulatory 
Area  4. 

6.  Review  an  initial  management  plan 
for  the  Sitka  Sound  haUbut  fishery. 

7.  Take  final  action  on  a  regulatory 
amendment  to  create  and  define  a 
halibut  subsistence/personal  use  fishery 
category. 

8.  Review  a  ecosystem  research 
initiative  from  the  U.S.  Department  of 
the  Interior. 

9.  Take  final  action  on  an  amendment 
to  the  Gulf  of  Alaska  Groimdfish  Fishery 
Management  Plan  to  initiate  improved 
retention  and  utilization  measures. 

10.  Review  a  proposed  rule  for  the 
groundfish  and  crab  Hcense  limitation 
and  community  development  programs 
and  provide  comments,  and  receive 
progress  report  on  development  of 
industry  buyback  program  for  crab 
fisheries. 

11.  Discuss  and  give  staff  further 
direction  in  development  of  a  skipper 
reporting  system. 

12.  Review  and  take  action  on  a 
request  to  lengthen  a  vessel  for  safety 
reasons  under  the' moratorium. 

13.  Consider  extending  existing 
Observer  Program  beyond  1997.  review 
alternative  observer  program  structures, 
and  give  staff  further  direction  for 
analysis. 

14.  Review  progress  on  meeting  new 
requirements  under  the  Magnuson- 
Stevens  Act,  including  a  progress  report 
on  essential  fish  habitat  and  direction  to 
staff  to  initiate  an  analysis. 

15.  Review  a  bycatch  proposal 
submitted  by  the  Alaska  Marine 
Conservation  Coalition,  consider  further 
action. 

16.  Comment  on  NMFS  proposal  to 
draft  a  Supplemental  Environmental 
Impact  Statement  on  groundfish 
management  in  the  Bering  Sea/ Aleutian 
Islands  (BSAI)  and  Gulf  of  Alaska 
(GOA). 

17.  Consider  final  action  on  reporting 
requirements. 

18.  Under  GOA  groundfish  issues,  the 
following  subjects  will  be  discussed: 


(a)  Final  action  on  an  amendment  to 
revise  management  authority  of  pelagic 
shelf  rockfish. 

(b)  Initial  review  of  an  amendment  to 
initiate  rolling  closures  in  the  sablefish 
fisheries  during  the  annual  sablefish 
survey. 

(c)  Give  further  direction  to  staff  for 
analysis  of  a  trawl-only  fishery  for 
pollock. 

(d)  Give  further  direction  to  staff  for 
analysis  of  trip  limits  for  pollock  in  the 
Gulf  of  Alaska. 

19.  Under  BSAI  groundfish  issues,  the 
following  subjects  will  be  discussed: 

(a)  Final  action  on  an  amendment  to 
allocate  Atka  mackerel  to  vessels  using 
jiggear. 

(d)  Discussion  and  further  direction  to 
staff  on  gear  storage  and  preemption 
issues. 

(c)  Discussion  and  direction  to  staff 
on  shortraker/rougheye  rockfish 
bycatch. 

(d)  Take  final  action  on  halibut 
discard  mortality  rates  in  the  BSAI 
Pacific  cod  fishery  for  second  half  of 
1997. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  May  28. 1997. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  97-14402  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability,  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FNSI)  for  the 
Disposal  and  Reuse  of  Fort  Sheridan, 
IL 

agency:  Department  of  Army,  DoD. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Defense  Base  Closure  and 
Realignment  Act  of  1988,  Public  Law 
100-526,  directed  the  Defense 
Secretary's  Commission  on  Base  Closure 
and  Realigimient  to  recommend  military 
installations  for  realignment  or  closure. 
The  Commission  recommended  the 
closure  of  Fort  Sheridan,  Illinois.  In 
accordance  with  the  recommendation. 
Fort  Sheridan  closed  on  June  1, 1993. 

This  document  evaluates  the  disposal 
and  reuse  alternatives  of  the  surplus 


property  at  Fort  Sheridan,  and  the 
socioeconomic  and  environmental 
impacts  of  these  actions.  It  serves  as  a 
companion  document  to  the  final 
environmental  impact  statement  for  the 
closure  of  Fort  Sheridan  issued  in  1990. 
The  result  of  the  assessment  was  a 
finding  of  no  significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ray  Haynes,  U.S.  Army  Corps  of 
Engineers,  Louisville  District,  P.O.  Box 
59,  Louisville,  KY  40201-0059  or  call 
(502) 582-6475. 

Dated:  May  27. 1997. 
Richard  E.  Newsome, 
Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environmental,  Safety  and 
Occupational  Health),  OASA  (I,  LErE). 
[PR  Doc.  97-14338  Filed  6-2-97:  8:45  am) 
BILUNO  CODE  3nO-06-M 

DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  the  National 
Park  Seminary  Historic  District 
(NPSHD)  Located  at  the  Walter  Reed 
Army  Medical  Center  (WRAMC) 

AGENCY:  Walter  Reed  Army  Medical 
Center,  Department  of  the  Army. 

action:  Notice  of  hitent. 

SUMMARY:  The  Army  intends  to  prepare 
an  EIS  to  assist  it  in  deciding  upon  a 
plan  of  action  for  the  NPSHD.  The 
NPSHD,  Forest  Glen  Annex,  is  located 
within  the  Forest  glen  area  of 
Montgomery  County,  Maryland, 
approximately  1.5  miles  north  of  the 
District  of  Columbia.  The  Annex  is 
bounded  by  the  Capital  Beltway  (1—495) 
to  the  north,  Rock  Creek  Park  to  the 
west.  Brookville  Road  to  the  south,  and 
the  main  line  of  the  CSX  Rail  System  to 
the  east. 

The  NPSHD  consists  of  a  26-acre 
parcel  containing  24  buildings,  which 
has  been  listed  as  a  historic  district  on 
the  National  Register  of  Historic  Places 
since  1972  and  the  Montgomery  County 
Master  Plan  for  historic  preservation 
since  1991.  The  NPSHD  is  located  on 
the  north  end  of  Forest  Glen  Annex  and 
is  bounded  by  the  Capital  Beltway  (I- 
495)  to  the  north,  Smith  Drive  on  the 
east,  and  Linden  Lane  to  the  south  and 
west.  The  NPSHD  is  comprised  of  a 
collection  of  late  19th  and  early  20th 
century  architecturally  eclectic 
buildings  and  structures  associated  with 
a  land  development  company  and  later 
with  a  private  finishing  school.  The 
Army,  after  acquisition  in  1942,  utilized 
the  property  and  its  improvements  as  a 
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convalescent  center  through  the  late 
1970's. 

Since  that  time,  Walter  Reed  Army 
Medical  Center  has  utilized  the  NPSHD 
for  administrative  and  logistical 
purposes  such  as  offices  and  storage.  In 
1991,  WRAMC  determined  that  the 
NPSHD  was  excess  to  its  needs.  A 
recent  review  by  Walter  Reed  Army 
Medical  Center  has  revealed  that 
retention  of  the  real  property 
comprising  Forest  Glen  Annex,  in  its 
entirety,  is  necessary  to  meet  mission 
requirements. 

Consistent  with  its  obligations  under 
the  National  Environmental  Policy  Act, 
42  U.S.C.  4321  et  seq.;  the  regulations 
published  by  the  Council  on 
Environmental  Quality,  40  CFR  Part 
1500-1508;  and  Army  Regulation  200- 
2,  the  U.S.  Army  intends  to  prepare  an 
EIS  to  assist  it  in  deciding  on  a  plan  for 
the  reuse  and/or  disposal  of  the  NPSHD. 
The  purpose  of  the  statement  is  to 
ensure  that  the  U.S.  Army  makes  an 
informed  decision,  based  on  full  and 
informed  public  participation.  The  EIS 
will  identify  all  relevant  direct,  indirect 
and  cumulative  envirorunental  impacts 
associated  with  the  alternatives 
considered. 

Alternatives:  The  range  of  alternatives 
will  address  a  series  of  options  for  reuse 
and/or  disposal  of  the  land  and  the 
buildings,  structures  and  facilities 
within  the  NPSHD.  Alternatives  to  be 
considered  include  the  following: 

a.  No  Action.  The  property  would 
remain  in  caretaker  status  with  the 
Department  of  the  Army.  Minimal 
maintenance  and  repairs  would  be 
accomplished. 

b.  Complete  demolition  of  buildings. 
The  Army  would  document  the 
historical  significance  of  the  structures 
through  detailed  photographs  and 
drawings  as  required  under  a 
Memorandum  of  Agreement  negotiated 
between  the  Army,  the  Maryland 
Historical  Trust,  and  the  Advisory 
Council  on  Historic  Preservation.  Upon 
completion  of  the  required 
documentation,  the  buildings  would  be 
torn  down  and  the  land  retained  by 
Walter  Reed  Army  Medical  Center. 

c.  Partial  demolition  of  buildings  and 
reuse  of  remaining  rehabilitated 
structures.  The  buildings  that  would  be 
torn  down  would  be  documented  as 
described  above.  Remaining  buildings 
would  be  rehabilitated  and  reutilized  as 
described  in  the  EIS. 

d.  Complete  rehabilitation  of  all 
structures.  All  structures  located  within 
the  historic  district  will  be  rehabilitated 
for  future  use. 

e.  Excess,  disposal,  and  sale  at  fair 
market  value  to  a  private  entity. 
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Scoping:  This  notice  shall  initiate  a 
period  of  public  scoping  that  is 
intended  to  invite  the  participation  of 
all  interested  members  of  the  public  as 
well  as  other  public  agencies. 
Comments  received  during  the  scoping 
period  will  be  used  to  assist  the  Army 
in  identifying  significant  issues  of 
public  concern  regarding  potential 
impacts  on  the  quality  of  the  human 
environment.  The  scoping  period  will 
be  followed  by  development  of  a 
reasonable  range  of  reuse  alternatives  to 
be  incorporated  in  a  draft  EIS.  The  draft 
EIS  will  be  published  and  made 
available  for  public  review  and 
comment  prior  to  its  finalization.  After 
review  of  the  draft  EIS,  the  U.S.  Army 
will  address  public  comments  in  a  final 
EIS  that  will  be  released  for  additional 
review  prior  to  publication  of  a  Record 
of  Decision  (ROD).  The  ROD  will 
identity  the  action  chosen  for 
implementation.  Interested  members  of 
the  public  may  be  precluded  from 
challenging  the  adequacy  of  the  final 
EIS  if  they  fail  to  participate  in  the 
process  in  a  meaningful  manner. 

The  Army  will  arrange  a  public 
scoping  meeting  within  30  days  of  the 
publication  of  this  Notice  of  Intent  at  a 
place  and  time  to  be  announced  in  the 
legal  sections  of  the  "Washington  Post." 
"Washington  Times,"  and  "Montgomery 
Journal"  newspapers.  Interested 
members  of  the  public  are  invited  to 
provide  written  comments  to  Mr.  Ben 
Smith  at  Walter  Reed  Army  Medical 
Center,  ATTN:  MCAT-PA  (Ben  Smith). 
6900  Georgia  Avenue.  NW.  Washington, 
DC  20307-5001  no  later  than  15  days 
following  the  public  scoping  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Mr.  Ben  Smith,  Public 
Affairs  Officer.  Walter  Reed  Army 
Medical  Center,  at  (202)  782-7177. 
Richard  E.  Ne%v8ome. 
Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment.  Safety  and  Occupational 
Health).  OASA  (IJ^E). 

[FR  Doc.  97-14390  Filed  6-2-97;  8:45  am] 
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AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availability  of  the  Revised  Final 


Environmental  Impact  Statement  (EIS) 
on  the  construction  and  operation  of  the 
proposed  chemical  agent  disposal 
facility  at  Pine  Bluff  Arsenal.  Arkansas. 
The  proposed  facility  will  be  used  to 
demilitarize  all  stockpwled  chemical 
agents  and  munitions  currently  stored  at 
Pine  Bluff  Arsenal.  The  Revised  Final 
EIS  examines  the  potential  impacts  of 
on-site  incineration,  alternative 
locations  within  the  Pine  Bluff  Arsenal, 
and  the  "no  action"  alternative.  The  "no 
action"  alternative  is  considered  to  be  a 
deferral  of  the  demilitarization  with 
continued  storage  of  agents  and 
munitions  at  Pine  Bluff  Arsenal. 
SUPPLEMENTARY  INFOWKATION:  In  its 
Record  of  Decision  (53  FR  5816-5817, 
dated  February  26.  1988)  for  the  Final 
Programmatic  Environmental  Impact 
Statement  on  the  Chemical  Stockpile 
Disposal  Program,  the  Department  of  the 
Army  selected  on-site  disposal  by 
incineration  at  all  eight  chemical 
munition  storage  sites  within  the 
continental  United  States  as  the  method 
by  which  it  will  destroy  its  lethal 
chemical  stockpile.  On  March  29.  1989. 
the  Department  of  the  Army  published 
a  Notice  of  Intent  in  the  Federal 
Register  (54  FR  12944-12945)  which 
provided  notice  that,  pursuant  to  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  it  would 
prepare  a  draft  site-specific  EIS  for  the 
proposed  Pine  Bluff  chemical  agent 
disposal  facility.  In  1995,  the 
Department  of  the  Army  prepared  a 
Draft  EIS  to  assess  the  site-specific 
health  and  environmental  impacts  of 
on-site  incineration  of  chemical  agents 
and  munitions  stored  at  the  Pine  Bluff 
Arsenal.  A  Notice  of  Availability  was 
published  on  June  9,  1995,  in  the 
Federal  Register  (60  FR  30537)  which 
provided  notice  that  the  Draft  EIS  was 
available  for  comment.  All  comments 
from  the  Draft  EIS  were  considered  and 
responses  included  in  the  Final  EIS.  A 
Notice  of  Availability  for  the  Final  EIS 
was  published  on  October  18.  1996.  in 
the  Federal  Register  (61  FR  54437). 
After  publication,  the  Army  revised  the 
Final  EIS  by  performing  an  additional 
review  of  tha  potential  impacts.  This 
Revised  Final  EIS  includes  a  discussion 
of  that  review.  After  a  30-day  waiting 
period  the  Army  will  publish  a  Record 
of  Decision. 

WATHNG  PERIOD:  Comments  will  be 
accepted  during  this  30-day  waiting 
period,  which  begins  with  the 
Environmental  Protection  Agency's 
publication  of  the  notice  of  availability. 
COPIES:  To  obtain  copies  of  the  Revised 
Final  EIS,  contact  the  Program  Manager 
for  Chemical  Demifitarization  (PMCD), 
Data  and  Document  Control  Center,  at 
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(410)  671-4901.  For  more  information, 
contact  Ms.  Cathy  Stalcup,  OPMCD,  or 
Mr.  Jeff  Lindblad.  Pine  Bluff  Chemical 
Activity,  at  (410)  671-3629  and  (501) 
540-2429,  respectively. 
ADomoNAL  information:  The 
Environmental  Protection  Agency  (EPA) 
will  also  publish  a  Notice  of  AvailabiUty 
for  the  Final  EIS  in  the  Federal  Register. 

Dated:  May  28. 1997. 
Richard  E.  Newsome. 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment.  Safety  and  Occupational 
Health}.  OASA  (I.  L8-E). 
(FR  Doc  97-14348  Filed  5-2-97;  8:45  ami 

BILUMO  CO0€  3710-08-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Impact  Statement 
(FEIS)  for  the  Western  Army  National 
Guard  Aviation  Training  Site  (WAATS) 
Proposed  Expansion 

LEAD  AGENOES:  National  Guard  Bureau, 

Department  of  the  Army;  Department  of 

the  Air  Force.  DoD. 

COOPERATING  AGENCY:  Federal  Bureau  of 

Land  Management,  Department  of  the 

Interior. 

ACTION:  Notice  of  availabiUty. 

summary:  Expansions  to  existing 
training  areas  and  facilities  at  the 
WAATS  are  for  the  purpose  of 
enhancing  readiness  and  training  of 
National  Guard  aviation  units, 
improving  training  safety,  constructing 
facilities  to  meet  training  demands,  and 
complying  with  environmental 
requirements. 

This  document  addresses  the 
environmental  impacts  of  the  proposed 
actions,  reasonable  alternatives  and  the 
impact  upon  Guard  readiness  of  taking 
no  action.  The  proposed  action  and  each 
alternative  action  consist  of  three 
essential  components:  (1)  Increase  the 
size  of  the  original  Tactical  Flight 
Training  Area  (TFTA)  to  improve 
training,  enhance  training  safety 
through  reduced  training  congestion, 
allowing  limited  ground  training 
support  activities,  and  to  reduce  noise 
and  environmental  impacts  through 
closing  some  parts  of  the  existing  TFTA; 
(2)  increase  the  number  of  heUcopter 
gunnery  training  operations  through 
construction  of  new  ranges  or 
modification  to  existing  ranges;  and  (3) 
construct  new  facilities  for  housing, 
training,  maintenance  and  to  comply 
with  changing  environmental 
requirements.  A  45-day  pubUc  review 
and  comment  period  was  provided  for 
the  Draft  Environmental  Impact 


Statement  (DEIS).  The  Arizona  National 
Guard  WAATS  conducted  six  pubUc 
hearings  to  discuss  concerns  and 
comments  on  the  DEIS.  Public  hearings 
were  held  in  locations  throughout  the 
project  area.  Specific  locations,  dates 
and  times  were  announced  through 
letters  to  those  on  the  project  mailing 
list  and  to  others  through  notices, 
display  advertisements  and  Legal 
Notices  in  general  circulation 
newspapers.  After  the  comments  were 
compiled  and  reviewed,  responses  were 
prepared  to  all  relevant  environmental 
issues  that  were  raised.  These  responses 
to  comments  and/or  any  new  pertinent 
information  were  incorporated  into  the 
Draft  EIS  to  constitute  the  FEIS.  After  a 
30-day  waiting  period  on  the  FEIS,  a 
Record  of  Decision  will  be  published. 
COPIES:  Copies  of  the  FEIS  Executive 
Summary  will  be  mailed  to  individuals 
who  participated  in  the  public  scoping 
process.  Copies  of  the  entire  FEIS  may 
be  requested  from  the  Project  Officer 
listed  below.  Copies  will  also  be  sent  to 
Federal,  state,  regional,  and  local 
agencies;  interested  organizations  and 
agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  on  request. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FEIS  Project  Officer,  Lieutenant  Colonel 
Richard  Murphy.  Deputy  Commander. 
Western  Army  National  Guard  Aviation 
Training  Site.  Building  145-500,  Pinal 
Air  Park.  Marana,  Arizona  85653-9598; 
(520) 682-4590. 

Dated;  May  28,  1997. 
Richard  E.  Newsome. 
Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment.  Safety,  and 
Occupational  Health).  OASA  (I.  L^E). 
IFR  Doc.  97-14462  Filed  6-2-97;  8:45  ami 
BILUNO  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Army 

Site-Specific  Environmental  Impact 
Statement  (EIS)  for  the  Design, 
Construction  and  Operation  of  a 
Facility  To  Pilot  Test  Neutralization 
(Hydrolysis)  Process,  Followed  by 
Either  On-Site  or  Off-Site  Biotreatment, 
for  Mustard  Agent  at  the  Aberdeen 
Proving  Ground  (APG),  MD 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  This  announces  the  Notice  of 
Intent  (NOI)  to  prepare  a  site-specific 
EIS  on  the  potential  impacts  of  the 
design,  construction,  and  operation  of  a 
facility  to  pilot  test,  as  part  of  a  research 
and  development  program,  the 


neutralization  (hydrolysis)  process, 
followed  by  either  on-site  or  off-site 
biotreatment,  as  a  potential  disposal 
technology  for  mustard  agent  in  bulk 
storage  containers  only.  Potential 
environmental  impacts  will  be 
examined  for  several  alternative 
locations  of  the  on-site  pilot  facility  at 
APG.  The  "no  action'*  alternative  will 
also  be  examined.  The  "no  action" 
alternative  is  considered  to  be  deferral 
of  research  and  development  of  the 
neutralization  process  as  an  alternative 
technology,  wffich  would  cause 
continued  storage  of  the  mustard-filled 
ton  containers  at  APG.  This  NOI 
rescinds  the  previous  NOI  announced  in 
the  Federal  Register  on  January  25, 
1991  (56  FR  2911). 

SUPPLEMENTARY  INFORMATION:  In 
comphance  with  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  1500-1508),  the  Army  will  prepare 
a  site-specific  EIS  to  assess  the  health 
and  environmental  impacts  of  the 
design,  construction  and  operation  of  a 
pilot  facility  to  demonstrate,  as  part  of 
a  research  and  development  program, 
the  feasibility  of  adopting  the 
neutralization  process,  followed  by 
either  on-site  or  off-site  biotreatment.  for 
the  mustard  agent  currently  stored  in 
ton  containers  at  APG. 

Scoping  Meeting 

The  Army  will  hold  a  scoping 
meeting  to  aid  in  determining  the 
significant  issues  related  to  the 
proposed  action  which  will  be 
addressed  in  the  EIS.  The  scoping 
process  will  incorporate  public 
participation,  including  Federal,  State, 
and  local  agencies,  as  well  as  residents 
within  the  affected  environment.  The 
.    date,  time,  and  location  of  the  scoping 
meeting  will  be  announced  in  the  local 
news  media  at  least  15  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Program  Manager  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-ME. 
Aberdeen  Proving  Ground.  Maryland 
21010-5401.  Individuals  desiring  to  be 
placed  on  a  mailing  list  to  receive 
additional  information  on  the  public 
scoping  process  and  copies  of  the  draft 
and  final  EIS  should  contact  the 
Program  Manager  at  the  above  address. 

Dated:  May  28.  1997. 
Richard  E.  Newsome. 
Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment.  Safety  and  Occupational 
Health.  OASA  (I,  LErE). 
[FR  Doc.  97-14347  Filed  6-2-97;  8:45  am) 
WLUNQ  CODE  3710-06-41 
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AGENCY:  Department  of  the  Army,  DoD. 
action:  Notice  of  intent. 

SUMMARY:  This  announces  the  Notice  of 
Intent  (NOI)  to  prepare  a  site-specific 
EIS  on  the  potential  impacts  of  the 
design,  construction,  and  operation  of  a 
facihty  to  pilot  test,  as  part  of  a  research 
and  development  program,  the 
neutralization  (hydrolysis)  process, 
followed  by  either  on-site  supercritical 
water  oxidation  or  off-site  post 
treatment  in  a  permitted  hazardous 
waste  treatment  facility,  as  a  potential 
disposal  technology  for  VX  in  bulk 
storage  containers  only.  The  "no  action" 
alternative  will  also  be  examined.  The 
"no  action"  alternative  is  considered  to 
be  deferral  of  resetut:h  and  development 
of  the  neutralization  process  as  an 
alternative  technology  which  would 
cause  continued  storage  of  the  VX-filled 
ton  containers  at  NECD.  This  NOI 
rescinds  the  previous  NOI  aimounced  in 
the  Federal  Register  on  February  13, 
1992  (57  PR  5254). 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  National 
Environmental  Policy  Act  (NEFA)  (40 
CFR  1500-1508),  the  Army  will  prepare 
a  site-specific  EIS  to  assess  the  healOi 
and  environmental  impacts  of  design, 
construction  and  operation  of  a  pilot 
facility  to  demonstrate,  as  part  of  a 
research  and  development  program,  the 
feasibility  of  adopting  the  neutrahzation 
process,  followed  by  either  on-site 
super-critical  water  oxidation  or  off-site 
post  treatment  in  a  permitted  hazardous 
waste  treatment  facility,  for  the  VX 
currently  stored  in  ton  containers  at 
NECD. 

SCOPING  MEETING:  The  Army  will  hold  a 
scoping  meeting  to  aid  in  determining 
the  significant  issues  related  to  the 
proposed  action  which  will  be 
addressed  in  the  EIS.  The  scoping 
process  will  incorporate  public 
participation,  including  Federal,  State, 
and  local  agencies,  as  well  as  residents 
within  the  affected  environment.  The 
date,  time,  and  location  of  the  scoping 
meeting  will  he  announced  in  the  local 
news  media  at  least  15  days  prior  to  the   ' 
meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 
Program  Manager  for  Chemical 
Demihtarization,  ATTN:  SFAE-CD-4^, 
Aberdeen  Proving  Ground,  Maryland 
21010-5401.  Individuals  desiring  to  be 
placed  on  a  mailing  list  to  receive 
additional  information  on  the  public 
scoping  process  and  copies  of  the  draft 
and  final  EIS  should  contact  the 
Program  Manager  at  the  above  address. 

Dated:  May  28, 1997. 
Richard  E.  Newsome, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment.  Safety  and  Occupational 
Health).  OASA  (I.  LB-E). 
(PR  Doc.  97-14346  Filed  6-2-97;  8:45  am] 

BtLLMG  CODE  3710-Oe-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 1 0-003] 

Black  Marlin  Pipeline  Company,  Notice 
of  Compliance  Filing 

May  28. 1997. 

Take  notice  that  on  May  22, 1997, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  tariff  sheets  Usted  on 
Attachment  A  to  the  filing,  with  an 
effective  date  of  June  1, 1997. 

Black  Marlin  states  that  the  instant 
filing  is  in  compliance  with  the 
Conunission's  order  issued  May  7,  1997 
in  Docket  No.  RP97-1 10-001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-14373  Filed  6-2-97;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2774-000] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

May  28, 1997. 

Take  notice  that  on  April  30,  1997. 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  its 
quarterly  report  of  transactions  for  the 
period  January  1, 1997  to  March  31, 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E., 'Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  10, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-14366  Filed  6-2-97;  8:45  am] 
BU.UNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 45-003] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  28. 1997. 

Take  notice  that  on  May  22, 1997, 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 
Crossroads  asserts  that  this  filing  is 
being  made  to  comply  with  the 
requirements  of  the  Commission's  May 
15, 1977  order  on  Crossroads'  April  1, 
1997  compliance  filing. 

Crossroads  states  that  the  purpose  of 
its  filing  is  to  reflect  changes  to  its  tariff 
to  implement  the  standards  approved  by 
the  Gas  Industry  Standards  Board  and 
incorporated  into  the  Commission's 
regulations. 
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Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firms  and  interruptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Copies  of  Crossroads'  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
IFR  Doc  97-14376  Filed  &-2-97;  8:45  am] 

BiUJNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-371-000] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Petition  for  Exemption  from 
Certain  Requirements  of  Order  Nos. 
587,  587-B  and  587-C 

May  28,  1997. 

Take  notice  that  on  May  21,  1997, 
Dauphin  Island  Gathering  Partners 
(DIGP)  filed  with  the  Commission  in  the 
proceeding  referenced  above  a  petition 
requesting  an  exemption  until  June  1, 
1998  to  comply  with  the  provisions  of 
Order  Nos.  587.  587-B.  and  587-C  that 
require  interstate  pipelines  to  comply 
with  all  EDI-related.  EDM-related.  and 
EDI  capacity  release-related  Principles, 
Definitions.  Standards,  and  Data 
Dictionaries  approved  by  the 
Commission  and  incorporated  by 
referenced  in  Section  284.10(b)  of  the 
Commission's  regulations,  18  CFR 
Section  284.10(b).  DIGP  also  requests 
that  it  be  allowed  to  file  to  request 
further  exemptions  in  the  event  that 
alternatives  to  reasonable 
implementation  to  the  requirements  are 
not  available  by  lune  1.  1998. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 


motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-14379  Filed  6-2-97;  8:45  am] 
BIUJNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-29-0001  .,. 

DIstrigas  of  Massachusetts 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  28,  1997. 

Take  notice  that  on  May  23,  1997, 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  effective  June  1,  1997: 

Second  Revised  Sheet  No.  94 

DOMAC  states  that  the  purpose  of  this 
filing  is  to  record  a  change  in  DOMAC's 
index  of  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  )r., 
Acting  Secretary. 
(FR  Doc.  97-14368  Filed  6-2-97;  8:45  ami      • 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP96-128-000  and  RP97-231- 
000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Technical  Conference 

May  28. 1997. 

Take  notice  that  a  technical 
conference  will  be  convened  in  the 
above-docketed  proceeding  on 
Wednesday.  June  4,  1997,  at  9:00  a.m., 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  DC  20426.  Any  party,  as 
defined  in  18  CFR  385.102(c),  any 
person  seeking  intervenor  status 
pursuant  to  18  CFR  385.214,  and  any 
participant,  as  defined  in  18  CFR 
385.102(b),  is  invited  to  participate. 

For  additional  information,  please 
contact  Carolyn  Van  Der  Jagt,  202-208- 
2246,  or  Tom  Gooding.  202-208-1123. 
at  the  Commission. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  97-14365  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-55-0061 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  28.  1997. 

Take  notice  that  on  May  22.  1997. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing,  for  historical  purposes  only.  Sub 
1st  Rev  First  Revised  Sheet  No.  59  to  be 
included  in  any  cumulative  versions  of 
Great  Lakes'  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

Great  Lakes  states  that  the  above- 
named  tariff  sheet  is  being  filed  to 
replace  Substitute  Second  Revised  Sheet 
No.  59  which  was  incorrectly  paginated 
in  the  January  29.  1997  filing  in  this 
proceeding.  While  the  sheet  in  question 
was  withdrawn  in  Great  Lakes'  filing  of 
March  31.  1997  and  replaced  with  Third 
Revised  Sheet  No.  59.  Great  Lakes  is 
submitting  a  corrected  Sheet  No.  59  for 
the  January  29,  1997  filing  to  provide 
the  Commission  with  an  accurate 
chronicle  of  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


UMI 
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888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-14372  Filed  6-2-97;  8:45  am) 

WLUNQ  C00€  e717-01-M 


DEPARTMENT  Or  t.NERGY 

rederal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-25-001] 

"  N  mw  state  Gas  Transmission  Co.; 
N  t;  e  :'  Refund  Report  Upon  Account 
N     55f  T-ar.er  Termination 

May  28, 1997. 

Take  notice  that  on  May  23. 1997,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
filed  a  refund  report  pursuant  to  KNI's 
October  3,  1996  fiUng  and  the 
Commission's  October  30,  1996  Letter 
Order  in  Docket  No.  RP97-25 
concerning  the  elimination  of  the 
Account  No.  858  component  from 
transportation  rates  and  the  termination 
of  KNI's  Account  No.  858  tracker. 

KNI  states  that  the  report  displays  the 
calculation  of  refunds  made  to  KNI's 
eligible  shippers,  including  interest, 
pursuant  to  KNI's  Account  No.  858  rate 
tracking  mechanism.  KNI  states  that  the 
total  amount  refunded  to  shippers  is 
$248,514.75. 

KNI  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before  June 
3, 1997.  Protests  filed  with  tlie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-14371  Filed  6-2-97;  8:45  am] 

BILUNG  CODE  6T17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-1 15-001] 

Koch  Gateway  P.peline  Company; 
Notice  of  Compliance  Filing 

May  28,  1997. 

Take  notice  that  on  May  20, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  April  1, 1997: 

Eighth  Revised  Sheet  No.  2705 
Seventh  Revised  Sheet  No.  2706 

Koch  states  that  this  fiUng  is  in 
compliance  with  the  Commission's 
Order  following  Technical  Conference, 
issued  on  May  5, 1997,  79  FERC 
161,127(1997). 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  person 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vnth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
unavailable  for  public  inspection  in  the 
Public  Reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  97-14374  Filed  6-2-97;  8:45  am] 
BILUNG  COOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-17M)03] 

MIGC,  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  28, 1997. 

Take  notice  that  on  May  21, 1997, 
MIGC,  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Original  Sheet  No.  52A, 
Second  Revised  Sheet  Nos.  58  and  90, 
and  First  Revised  Sheet  Nos.  96  and 
115,  to  be  effective  June  1,  1997. 

MIGC  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  May 
6, 1997,  in  Docket  No.  RP97-1 76-001 
requiring  MIGC  to  incorporate  certain 
definitions  and  information  required  by 
order  Nos.  587  and  587-B  into  its  FERC 
Gas  Tariff. 

MIGC  states  that  copies  of  the  filing 
were  served  on  its  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-14378  Filed  6-2-97;  8:45  am] 
BILLMG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 55-003] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Compliance  Filing 

May  28. 1997. 

Take  notice  that  on  May  21.  1997. 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  June  1,  1997. 


Mobile  Bay  states  that  this  fihng  is  in 
compliance  with  the  Office  of  Pipeline 
Regulation  Letter  Order,  issued  on  May 
5,  1997,  in  the  above  captioned 
proceeding.  The  filing  contains  the  tariff 
sheets  revised  to  comply  with  the  GISB 
standards,  as  specifically  directed  by  the 
May  5,  1997  Letter  Order,  including  the 
inclusion  of  a  Trading  partner 
Agreement  in  Mobile  Bay's  tariff. 

Mobile  Bay  also  states  that  it  has 
served  copies  of  this  filing  upon  each 
person  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  t£iken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watioii,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-14377  Filed  6-2-97;  8:45  am] 

•tLUNQ  CODE  t717-01-M 


DEi 


MFrfT  OF  ENERGY 


f^eoe  ^   f   ergy  Regulatory 
Commission 

Pocket  No.  ER97-2884-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

May  28, 1997. 

Take  notice  that  on  May  5,  1997, 
Pacific  Gas  and  Electric  Company 
(PGAE),  tendered  for  filing  three  Service 
Agreements  between  PG&E  and:  (1) 
PacificCorp;  (2)  Powerex;  and  (3) 
NorAm  Energy  Services,  Inc.  (NorAm); 
each  entitled,  "Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service"  (Service  Agreement). 

PG&E  proposes  that  the  Service 
Agreements  become  effective  on  April 
14,  1997  for  PacifiCorp,  April  24,  1997 
for  Powerex  and  April  29  1997  for 
NorAm.  PG&E  is  requesting  any 
necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  PacificCorp,  Powerex  and 
NorAm. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  to  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's 
Regulations  (18  CFR  385.211  and  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  9, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-14367  Filed  6-2-97;  8:45  am] 
BiLUNQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conrimlssion 

[Docket  No.  RP97-13ft-003] 

Palute  Pipeline  Company;  Notice  of 
Compliance  Filing 

May  28,  1997. 

Take  notice  that  on  May  22,  1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  June  1, 1997: 

First  Revised  Sheet  No.  55 
Substitute  Or-iginal  Sheet  No.  56B 
Substitute  Original  Sheet  No.  58B 
Third  Revised  Sheet  No.  62 
Second  Revised  Sheet  No.  63 
Substitute  Original  Sheet  No.  63C 
Substitute  Original  Sheet  No.  98A 
Substitute  First  Revised  Sheet  No.  114 
Original  Sheet  No.  114A 

Paiute  asserts  that  the  purpose  of  its 
filing  is  to  effectuate  changes  to  the 
General  Terms  and  Conditions  of 
Paiute 's  tariff  to  comply  with  a  letter 
order  issued  May  7, 1997  in  Docket  No. 
RP97-1 36-001. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-14375  Filed  5-2-97;  8:45  am] 

BILUNO  CODE  6717-41-M 

DEP  ^  ^-VENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-407-012] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

May  28,  1997. 

Take  notice  that  on  May  22,  1997, 
Questar  Pipeline  Company,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Sixth  Substitute  Alternate  Fifth  Revised 
Sheet  No.  5  and  Fourth  Substitute  Third 
Revised  Sheet  No.  6A,  to  be  effective 
February  1,  1996. 

Questar  states  that  the  proposed  tariff 
sheets  comply  with  the  Commission's 
May  7,  1997,  letter  order  in  Docket  No. 
RP95-^07-011. 

Questar  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  97-14370  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  ENFRGv 
•^ecierat  t"e^qy  '^k^j. story 

PocKet  No.  £R9;-^y<      X)C  etal.] 

Illinois  Power  Corr  p<i  y  «t  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

May  28,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Illinois  Power  Company 

(Docket  No.  ER97-290S-0001 

Take  notice  that  on  May  9, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  .which 
Granite  City  Steel,  Division  of  National 
Steel  Corporation  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1997. 

Comment  date:  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Power  Company 

[Docket  No.  ER97-2906-000I 

Take  notice  that  on  May  9,  1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Caterpillar,  Inc.  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1997. 

Comment  date;  June  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

(Docket  No.  ER97-2907-000] 

Take  notice  that  on  May  9,  1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  CMS  Marketing,  Services 
and  Trading  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  IlUnois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1997. 

Comment  date;  June  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER97-29O9-O00| 

Take  notice  that  on  May  9,  1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Sonat 
Power  Marketing,  LP.  This 
Transmission  Service  Agreement 
specifies  that  Sonat  Power  Marketing, 
L.P.  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  Sonat  Power 
Marketing,  L.P.  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  Sonat  Power  Marketing,  L.P.  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
May  1,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  F*ublic  Service 
Commission  and  Sonat  Power 
Marketing,  L.P. 

Comment  date:  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

(Docket  No.  ER97-2910-0001 

Take  notice  that  on  May  9,  1997, 
Illinois  Power  Company  (IlUnois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Consumers  Power 
Company  (Consumers)  and  the  Detroit 
Edison  Company  (Edison,  which  with 
Consumers  shall  be  referred  to 
collectively  as  the  Michigan  Companies) 
will  take  service  imder  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1, 1997. 

Comment  date;  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-291 1-000] 

Take  notice  that  on  May  9,  1997,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG),  filed  a  Service  Agreement 
between  NYSEG  and  Aquila  Power 
Corporation,  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 


transmission  tariff  filed  and  effective  on 
January  29,  1997  with  revised  sheets 
effective  on  February  7, 1997,  in  Docket 
No.  OA96-195-000  and  ER96-2438- 
000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
April  25,  1997  for  the  Aquila  Power 
Corporation  Service  Agreement.  NYSEG 
has  served  copies  of  the  filing  on  The 
New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  dote;  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

(Docket  No.  ER97-291 2-000] 

Take  notice  that  on  May  9,  1997, 
Western  Resources.  Tnc,  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Coral  Power,  L.L.C.  Western 
Resources  states  that  the  purpose  of  the 
agreement  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  May  5, 
1997. 

Copies  of  the  filing  were  served  upon 
Coral  Power  L.L.C.  and  the  Kansas 
Corporation  Commission. 

Comment  date:  June  11,  1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

8.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-2913-000] 

Take  notice  that  on  May  9, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
November  20,  1995,  with  Koch  Power 
Services,  Inc.,  (KPSI)  for  the  sale  of 
capacity  and/or  energy  under  PP&L's 
Short  Term  Capacity  and/or  energy 
Sales  Tariff.  The  Ser\'ice  Agreement 
adds  KPSI  as  an  eligible  customer  under 
the  Tariff. 
PP&L  requests  an  effective  date  of  July 

8,  1997,  for  the  Service  Agreement. 
PP&L  states  that  copies  of  this  filing 

have  been  supplied  to  KPSI  and  to  the 
Pennsylvania  Pubfic  Utility 
Commission. 

Comment  date:  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-2914-0001 

Take  notice  that  on  May  9. 1997,  New 
York  State  Electric  &  Gas  Corporation 
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(NYSEG),  tenuerea  lor  iiuiig  a  .noucb  oi 
Cancellation  of  NYSEG's  Service 
Agreement  No.  2  under  FERC  Electric 
Tariff.  Original  Volume  No.  1  between 
NYSEG  and  Aquila  Power  Corporation. 

NYSEG  requests  that  this  cancellation 
become  effective  April  24.  1997. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  dafe:  June  11. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Peniuyivania  Power  &  Light 
Company 

[Docket  No.  ER97-291 5-0001 

Take  notice  that  on  May  9,  1997. 
Pennsylvania  Power  &  Light  Company 
(PPAL).  filed  a  Service  Agreement  dated 
June  5,  1995,  with  Baltimore  Gas  & 
Electric  Company  (BG&E)  for  the  sale  of 
capacity  and/or  energy  under  PP&L's 
Short  Term  Capacity  and/or  energy 
Sales  Tariff.  The  Service  Agreement 
adds  BG&E  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of  July 
8,  1997.  for  the  Service  Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  BG&E  and  to  the 
Pennsylvania  Public  Utility 
Conomission. 

Comment  date:  June  11.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Coq>oratioa 

IDocket  No.  ER97-2916-OOOJ 

Take  notice  that  on  May  9.  1997. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  a  Notice  of 
Cancellation  of  NMPCs  FERC  Rate 
Schedule  No.  223  and  any  supplements 
thereto,  between  NMPC  and  Sonat 
Power  Marketing.  LP. 

NMPC  requests  that  this  cancellation 
become  effective  May  7.  1997. 

Comment  date:  June  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

(Docket  No.  ER97-2920-0001 

Take  notice  that  on  May  2.  1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Duke/Louis 
Dreyfus  Energy  Services  (New  England) 
L.L.C.  (Duke/Louis  Dreyfus)  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
February  1.  1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Duke/Louis  Dreyfus  and 


me  iviassacQuseus  ueparuiieni  oi  ruDUC 
Utilities. 

Comment  date:  June  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Boston  Edison  Company 

IDocket  No.  ER97-2921-0001 

Take  notice  that  on  May  2,  1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Duke/Louis 
Dreyfus  Energy  Services  (New  England) 
L.L.C.  (Duke/Louis  Dreyfus).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
February  1.  1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Duke/Louis  Dreyfus  and 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  June  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-14420  Filed  6-2-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER97-2891-000,  et  al.] 

Public  Service  Company  of  New 
Hampshire,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

May  27.  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Public  Service  Company  of  New 
Hampshire 

IDocket  No.  ER97-2891-000] 

Take  notice  that  on  May  8,  1997, 
Public  Service  Company  of  New 
Hampshire  (PSNH),  filed  proposed 
changes  to  charges  for  decommissioning 
Seabrook  Unit  1  to  be  collected  under 
PSNH  Federal  Energy  Regulatory 
Commission  Rate  Schedules  Nos.  133, 
134,  135  and  142  pursuant  to  Section 
205  of  the  Federal  Power  Act.  These 
charges  are  recovered  under  a  formula 
rate  that  is  not  changed  by  the  filing. 
The  proposed  adjustment  in  charges  is 
necessitated  by  a  ruling  of  the  New 
Hampshire  Nuclear  Decommissioning 
Finance  Committee  adjusting  the 
funding  requirements  for 
decommissioning  Seabrook  Unit  1. 

PSNH  has  requested  an  effective  date 
of  July  1,  1997  for  the  adjusted  charges. 

Copies  of  this  filing  were  served  upon 
PSNH's  jurisdictional  customers  and  the 
New  Hampshire  Public  Utilities 
Conunission. 

Comment  date:  June  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Louisiana  Electric  Company, 
Inc. 

[Docket  No.  ER97-2892-0001 

Take  notice  that  on  May  8,  1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  PacifiCorp 
Power  Marketing,  Inc.  under  its  point- 
to-point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  PacifiCorp  Power 
Marketing,  Inc. 

Comment  date:  June  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Louisiana  Electric  Company, 
Inc. 

IDocket  No.  ER97-2893-0001 

Take  notice  that  on  May  8,  1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Delhi  Energy 
Services,  Inc.  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Delhi  Energy 
Services,  Inc. 

Comment  date:  June  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 
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4.  PanEnergy  Power  Services,  Inc. 

[Docket  No.  ER97-2894-0001 

Take  notice  that  on  May  8, 1997, 
PanEnergy  Power  Services,  Inc.  (PPSI), 
tendered  for  filing  a  Notice  of 
Cancellation  of  PPSI's  FERC  Rate 
Schedule  No.  1  of  PPSI,  formerly 
Associated  Power  Services,  Inc.  (APSI). 

PPSI  requests  that  this  cancellation 
become  effective  July  7,  1997. 

Comment  date:  June  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2895-0001 

Take  notice  that  on  May  9, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Northeast  Utilities  Service  Company. 
The  terms  and  conditions  of  service 
imder  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-890- 
000.  CHG&E  also  has  requested  waiver 
of  the  60-day  notice  provision  pursuant 
to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  June  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2896-000] 

Take  notice  that  on  May  9,  1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Conunission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Montaup  Electric  Company.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 


Comment  date:  Jvme  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-2897-0001 

Take  notice  that  on  May  9, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Coral 
Power,  L.L.C.  The  terms  and  conditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  1  (Power  Sales  Tariff)  accepted  by 
the  Commission  in  Docket  No.  ER97- 
890-000.  CHG&E  also  has  requested 
waiver  of  the  60-day  notice  provision 
pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  June  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

(Docket  No.  ER97-2898-O001 

Take  notice  that  on  May  9, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Equitable  Power  Services 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1, 1997. 

Comment  date:  June  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Illinois  Power  Company 

[Docket  No.  ER97-2899-000] 

Take  notice  that  on  May  9, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatiu-, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  South  CaroUna  Public 
Service  Authority  will  take  service 
under  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1, 1997. 

Comment  date:  June  9.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  United  Regional  Energy  Corporation 

[Docket  No.  ER97-2900-0001 

Take  notice  that  on  May  9, 1997, 
United  Regional  Energy  Corp.  (United 
Regional),  tendered  for  filing  pursuant 
to  Part  35  of  the  Regulations  under  the 
Federal  Power  Act,  18  CFR,  Part  35,  and 
Rules  204  and  205,  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.204  and  385.205,  a  petition  for 
waivers  and  blanket  approvals  from  the 
Commission  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  1. 
United  Regional  intends  to  engage  in 
electric  power  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  United  Regional  sells  electric 
power  it  proposes  to  make  such  sales  on 
rates,  terms,  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  United  Regional  is  not  affiliated 
with  any  generation  or  transmission 
facihties,  nor  does  it  have  an  electric 
utility  affiliation  with  a  franchised 
service  territory. 

Comment  date:  June  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER97-2901-000) 

Take  notice  that  on  May  9, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  April  17,  1997, 
between  KCPL  and  PacifiCorp  Power 
Marketing,  Inc.  KCPL  proposes  an 
effective  date  of  April  28,  1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  June  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

[Docket  No.  ER97-2902-OO0] 

Take  notice  that  on  May  9,  1997. 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  April  30, 1997  with 
the  City  of  Hudson,  Iowa  (Hudson) 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Tariff),  and  the  Short  Term  Wholesale 
Requirements  Power  Sales  Agreement 
dated  April  30,  1997  with  Hudson 
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entered  into  pursuant  to  the  Service 
Agreement  and  the  Tariff. 

MidAmerican  requests  an  effective 
date  of  May  1. 1997  for  these 
Agreements,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  fihng  on  Hudson,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
PubUc  Utilities  Commission. 

Comment  date:  June  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CasheU, 
Secretary. 

(FR  Doc.  97-14419  Filed  6-2-97;  8:45  am) 
HUJNO  cooc  cnr-oi-p 
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Federa*  tnergy  Regulatory 
Commission 

[Project  No.  2523-007;  Project  No.  11496- 
000] 

N.E.W.  Hydro,  Inc.  City  of  Oconto  Falls, 
Wisconsin;  Notice  of  Availability  of 
Environmental  Assessment 

May  28,  1997. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  380  (Order  No.  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  the  applications 
for  a  new  license  for  the  Oconto  Falls 
Hydroelectric  Project,  located  on  the 
Oconto  River,  in  Oconto  County, 
Wisconsin;  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 


project  aiiu  nas  conciuaea  inai  approval 
of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street  N.E.,  Washington,  DC 
20426.  For  further  information,  please 
contact  Edward  R.  Meyer  at  (202)  208- 
7998. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-14369  Filed  6-2-97;  8:45  am] 

BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-5833-5] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  for  Iron  and  Steel 
Foundries 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  for  Iron 
and  Steel  Foundries,  EPA  ICR  Number 
1809.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  to  the 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711.  A 
copy  of  the  draft  survey  questionnaire 
may  be  obtained  without  charge  by 
writing  to  this  address  or  by  contacting 
the  person  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  A  copy  of 
the  draft  questionnaire  and  supporting 
statement  are  also  available 
electronically  on  the  Technology 
Transfer  Network  (TTN),  one  of  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free. 


e.xcept  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  with  a  modem  of  up  to 
14,400  baud  per  second  (BPS).  The  TTN 
is  also  accessible  through  the  Internet  at 
"TELNET  ttnbbs.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
the  help  desk  at  (919)  541-5384.  The 
help  desk  is  staffed  from  11  a.m.  to  5 
p.m..  Eastern  time.  A  voice  menu 
system  is  available  at  other  times. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Maysilles,  Metals  Group,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-3265, 
facsimile  niunber  (919)  541-5600, 
electronic  mail  address 
"maysilles.jim@epamail.epa.gov." 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  iron  and  steel 
foundries,  which  are  facilities  primarily 
engaged  in  manufacturing  iron  and  steel 
castings.  The  Standard  Industrial 
Classification  (SIC)  codes  for  these 
facilities  include  3321  (gray  and  ductile 
iron  foundries),  3322  (malleable  iron 
foundries),  3324  (steel  investment 
foundries),  and  3325  (steel  foundries, 
not  elsewhere  classified). 

Title:  Information  Collection  Request 
for  Iron  and  Steel  Foundries,  EPA  IZiR 
Number  1809.01. 

Abstract:  The  EPA  is  charged  under 
section  112  of  the  Clean  Air  Act  (the 
Act)  with  developing  national  emission 
standards  for  listed  hazardous  air 
pollutants  (HAP).  Preliminary 
information  indicates  that  there  are 
major  sources  of  HAP  in  the  iron  and 
steel  foundry  source  categories.  These 
categories  were  listed  pursuant  to 
section  112(c)  of  the  Act  on  July  16, 
1992,  and  section  112(d)  of  the  Act 
requires  the  Administrator  to 
promulgate  regulations  establishing 
emission  standards  for  this  source 
category.  Standards  must  be 
promulgated  by  November  15,  2000. 
The  responses  to  the  survey  are 
mandatory  and  are  being  collected 
under  the  authority  of  section  114  of  the 
Act. 

The  Emission  Standards  Division 
(ESD)  of  the  Office  of  Air  Quality 
Planning  and  Standards  plans  to  use  the 
survey  responses  to  develop  legally 
defensible  maximum  achievable  control 
technology  (MACT)  standards.  The 
focus  of  the  survey  is  on  determinations 
of  HAP  emissions,  emission  controls, 
and  control  performance,  which  are 
critical  elements  in  the  development  of 
technology-based  standards.  Other 
questions  in  the  survey  provide 
information  that  ESD  will  use  to 
develop  reasonable  estimates  of  impacts 
associated  with  potential  standards. 
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including  emission  reductions,  cost,  and 
economic  impacts. 

Specifically,  the  information  will  be 
used  by  ESD  to  develop  estimates  of 
emissions  of  HAP,  make  determinations 
with  respect  to  probable  "major" 
sources,  and  develop  MACT  standards 
for  both  new  and  existing  foimdries. 
The  data  base  compiled  from  the  results 
will  be.used  to  make  a  determination  of 
the  MACT  floor  for  existing  sources 
based  on  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  sources.  The 
results  will  also  aid  in  identifying  the 
best  controlled  sources  for  a 
determination  of  MACT  for  new 
foundries.  In  addition,  the  data  base  will 
be  invaluable  to  make  defensible 
estimates  of  tlie  impacts  of  the 
standards,  including  emissions  and 
emission  reductions,  costs  of  control 
options  and  their  cost  effectiveness,  and 
economic  impacts.  Because  many 
foundries  meet  the  definition  of  small 
entities,  the  survey  is  necessary  for  EPA 
to  meet  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  soUcit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  the  assumptions  used; 

(iii)  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  statement:  The  average 
burden  for  a  respondent  is  estimated  as 
24  hours  ($770),  including  technical, 
management,  and  clerical  labor.  This 
estimate  is  the  average  labor  required  by 
eight  companies  who  participated  in  a 
pretest  of  the  survey  and  completed  the 
questionnaire  for  a  total  of  12  foundries. 
The  labor  required  to  complete  the 


questionnaire  by  the  facilities  that 
participated  in  the  evaluation  ranged 
from  4  hours  for  a  small  foundry  to  64 
hours  for  a  large  corporation.  The 
burden  is  a  one-time  occurrence  for 
each  of  the  742  foundries  that  must 
prepare  a  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  16. 1997. 
John  A.  Edwardson, 

Acting  Director,  Emission  Standards  Division. 
(PR  Doc.  97-14445  Filed  &-2-97;  8:45  am) 

BILUNG  COOC  8660-&0-P 


ENVIRONMENTAL  PROTECTION 

iGENC^ 

[FRL-5833-e] 

Age'-cy  •n^o'-^.aTion  Collection 
'i::t:v!t)es    ProDos^-d  Collection; 
Co~T',e'-'  Pe<3ues'  Obtaining  Unbilled 
Grant  Expenses  cr^m  j r an t  Officials 
at  Year- End 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  a  proposed 
Information  Collection  Request  (ICR)  to 
the  OfQce  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The  ICR 
is  intended  to  obtain  information  on 
unbilled  grant  expenses  at  year  end 
from  a  sample  of  EPA  grant  recipients. 
Before  submitting  the  ICR  to  OMB,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  collection  of 
information  as  described  below. 
DATES:  Comments  must  be  submitted 
August  4,  1997. 

ADDRESSES:  Office  of  the  Chief  Financial 
Officer,  Office  of  the  Comptroller, 
Financial  Management  Division,  Mail 
Code  2733F,  401  M  St.  SW  Washington 
D.  C.  20460.  Interested  persons  may 


obtain  a  copy  of  the  ICR  without  charge 
by  contacting  Mr.  Larry  Achter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Achter,  202-260-9446,  Facsimile 
Number  202-260-4592,  E-MAIL 
Address:  achter.Iarry^pamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  EPA  will  use  the 
Probability  Proportionate  to  Size 
sampling  method  to  select 
approximately  110  grants  awarded  by 
the  Agency  and  paid  through  the 
Automated  Clearing  House  (ACH) 
process.  EPA  will  contact  the  recipients 
of  these  selected  grants  to  obtain 
information  on  unbilled  expenses. 

Title:  Obtaining  Unbillecf  Grant 
Expenses  from  Grant  Officials  at  Year- 
end  (EPA  ICR  No.  1810.01.) 

Abstract:  EPA's  Financial 
Management  Division  (FMD)  prepares 
eumual  financial  statements  that  present 
the  financial  position  and  results  of 
operations  for  EPA.  The  financial 
statements  must  comply  with  the 
Statements  of  Federal  Financial 
Accounting  Standards  (SFFAS)  and 
other  accounting  requirements.  EPA's 
Office  of  the  Inspector  General  (OIG) 
audits  these  financial  statements  to 
determine  whether  they  fairly  and 
accurately  reflect  EPA  financial 
conditions. 

To  meet  the  SFFAS  requirements, 
EPA  must  report  the  estimated  amount 
of  its  accrued  UabiUties.  These  accrued 
liabihties  include:  (1)  Grant  expenses 
incurred  during  the  fiscal  year  that  the 
grant  recipient  has  paid  and  recorded  in 
its  accounting  records  but  has  not  yet 
billed  to  EPA;  and  (2)  grant  expenses 
that  vendors  have  billed  the  grant 
recipient  between  October  1  and 
November  15  (following  the  end  of  the 
Federal  fiscal  year)  that  relate  to  the 
prior  fiscal  year.  EPA,  working  with  its 
OIG,  has  evaluated  the  use  of  existing 
reports  as  a  source  of  accrued  liabiUty 
information.  However,  for  grants  paid 
through  the  ACH  electronic  funds 
transfer  mechanism,  EPA  has  been 
unable  to  determine  how  to  obtain  this 
information  without  contacting  the 
grant  recipients  themselves.  ACH 
drawdown  requests  do  not  include 
period  of  performance  data,  which  is 
essential  for  determining  accruals.  To 
minimize  the  amount  of  burden 
associated  with  gathering  this  data,  EPA 
believes  that  information  from  a  sample 
of  approximately  110  grants  would  be 
sufficient  to  meet  its  financial  statement 
needs.  EPA  would  use  estimation 
techniques  to  project  the  amoimt  of 
grant  accruals  applicable  to  all  EPA 
grants  paid  through  ACH. 

The  grant  recipients  selected  in  the 
sample  would  only  be  asked  to  report 
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the  accrual  information  on  the  specific 
grant,  and  not  all  EPA  grants  to  that 
grantee.  Further,  other  EPA  grant 
recipients  would  not  be  affected  by  this 
information  collection  request.  EPA  will 
also  request  information  from  the 
selected  grant  recipients  on  their  billing 
practices  in  order  to  conduct  additional 
analyses  to  improve  our  accrual 
estimates. 

Unless  EPA  is  able  to  obtain  this 
information  from  the  selected  grant 
recipients,  and  develop  a  reasonable 
estimate  of  accruals  based  on  that  data, 
EPA  does  not  believe  it  will  be  able  to 
obtain  an  unqualified  ("clean")  audit 
opinion  from  the  OIC  on  its  financial 
statements.  Thus  the  information  is 
crucial  for  EPA  to  meet  its  fiduciary 
responsibilities. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  Ume  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  mainteiining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  believes  that  a  grant  recipient 
should  require  no  more  than  6  hours  to 
prepare  the  information  requested,  and 
the  data  collection  will  not  require  grant 
recipients  to  purchase  new  equipment 
or  develop  new  procedures  to  compile 
and  report  the  data.  Thus,  the  total 
reporting  burden  would  be  660  hours,  or 
a  total  estimated  annual  cost  of  $14,600. 

Confidential  information:  FMD  does 
not  beheve  this  information  is 
confidential  in  nature.  Therefore  the 
additional  protections  afforded 
confidential  data  will  not  be  provided. 

OMB  Control  Numbers:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  In  this 
specific  information  collection,  grant 
recipient  responses  will  be  voluntary. 

Comments  requested:  EPA  would  like 
to  solicit  public  comments  on: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  Whether  the  Agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information  is  accurate,  and  whether 
methodology  and  assumptions  used  are 
valid; 

(iii)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  Means  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  May  28,  1997. 
Imck  Shipley, 

Director,  Financial  Management  Division. 
(FR  Doc.  97-14448  Filed  &-2-97:  8:45  am] 

BiLUNQ  CODE  6660-80-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[fRL-6833-2] 

Ag«ncy  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
National  Request  for  Information  (RFI) 
for  Vendor  Information  System  for 
Innovative  Treatment  Technologies 
(VlSrm  and  Vendor  Field  Analytical 
and  Characterization  Technologies 
System  (Vendor  FACTS),  OMB  Control 
Number  2050-0114,  expiration  date  July 
31,  1997.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  3,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Fanner  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1583.03. 

SUPPLEMENTARY  INFORMATKM: 

Title:  National  Request  for 
Information  (RFI)  for  Vendor 
Information  System  for  Innovative 
Treatment  Technologies  (VISITT)  and 
Vendor  Field  Analytical  and 


Characterization  Technologies  System 
(Vendor  FACTS)  (OMB  Control  No. 
2050-0114;  EPA  ICR  No.  1583.03) 
expiring  7/31/97.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA  needs  to  collect  data  on 
innovative  treatment  technologies  and 
measurement  and  monitoring 
technologies  to  address  specific 
problems  at  contaminated  waste  sites. 
EPA  will  use  this  information  to 
maintain  two  publicly  available 
databases  used  by  the  remediation, 
manufacturing,  and  investment 
communities,  and  the  general  public. 
More  accessible  information  may  lead  to 
increased  technology  use  and  export, 
and  to  improved  environmental 
protection.  One  of  EPA's  highest 
priorities  has  been  to  encourage  the  use 
of  innovative  technologies  to  s|)eed-up 
the  site  remediation  process  and  at  the 
same  time  to  reduce  project  costs.  EPA 
is  working  toward  these  goals  by 
providing  the  site  managers  with  the 
necessary  information  to  select  the  most 
appUcable  and  cost-effective  technology 
for  their  site.  In  order  to  obtain  such 
critical  information,  once  a  year,  EPA 
invites  vendors  to  participate  in  the 
databases  by  submitting  or  updating 
information  on  new  technologies  as  they 
emerge  or  become  commercially 
available.  Participation  in  the  databases 
is  voluntary.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  1/29/97  (62  FR  4282);  No  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  25  hours  for 
Vendor  Information  Form  (VIF)  per 
response  and  13  hours  for  a  VIF  update. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utiUze  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  apphcable  instructions  and 
requirements;  train  personnel  to  be  able 
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to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Hazardous  waste  remediation 
contractors. 

Estimated  Number  of  Respondents: 
658. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
8,232  hours. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1583.03, 
and  OMB  Control  No.  2050-0114  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Street.  SW,  Washington.  DC  20460. 
^d 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  May  20, 1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-14444  Filed  6-2-97;  8:45  am] 

BILUNQ  CODE  8S60-50-P 


ENVtRONMENTAL  PROTECTION 

[OPP-00483;  FRL-5722-6] 

btate  f-  KM.i  issues  Research  and 
tvd^ud-io^-  G'c.-;.'  ;SP'REG'  /^ater 

A'-r-X'nc  CoT'.-'v'tf^   C'oe'-  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  (SFIREG) 
Water  Quality  and  Pesticide  Disposal 
Working  Committee  will  hold  a  2-day 
meeting,  June  9,  and  10,  1997.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics.  The  meeting  is 
open  to  the  public. 

DATES:  The  SFIREG  Working  Committee 
on  Water  Quality  and  Pesticide  Disposal 
will  meet  on  Monday,  June  9,  1997, 


from  8:30  a.m.  to  3:00  p.m.  and 
Tuesday,  June  10, 1997,  from  8:30  a.m. 
to  12:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Airport  Doubletree  Hotel, 
300  Army  Navy  Drive,  Arlington-Crystal 
City,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  (703)  305-5306, 
(703)  308-1850  (fax);  e-mail: 
Lyon.elaine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Water  Quality  and 
Pesticide  Disposal  includes  the 
following: 

1 .  Update  on  state  management  plan 
review. 

2.  Status  of  special  review  for  state 
management  plan  products,  i.e. 
simazine. 

3.  Update  on  source  water 
protection  and  assessment  and  how  the 
comprehensive  state  groundwater 
protection  program  will  fit  in. 

4.  Surface  water  -  The  generic 
expected  environmental  concentration 
program  (GENEEC)  -  Tier  one  screening 
model  for  aquatic  pesticide  exposure. 

5.  Ecological  committee  on  FIFRA 
risk  assessment  methods  (ECOFRAME). 

6.  Environmental  quality  incentives 
program  (EQUIP). 

7.  Tribal  management  plans. 

8.  Office  of  Pesticide  Program's 
water  quality  web  site. 

9.  Reports  from  committee  members. 

10.  Other  topics  as  appropriate. 

List  of  Subfects 

Environmental  protection. 

Dated:  May  29,  1997. 

Jay  EUenberger, 

Acting  Director.  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  97-14576  Filed  6-2-97;  8:45  am) 

BILUNG  COOE  65aO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENC  r 

[FRL-5834-1] 

Notice  of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Huth  Oil  Site,  in  Cleveland,  Ohio, 
which  was  signed  by  the  EPA  Regional 
Administrator.  Region  V,  on  April  25, 
1997.  The  settlement  resolves  an  EPA 
claim  imder  Section  107(a)  of  CERCLA 
against  a  group  of  twenty-one  (21) 
settling  respondents.  The  settlement 
requires  the  settUng  respondents  to  pay 
$210,000  to  the  Hazardous  Substances 
Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  EPA  District 
Office,  25089  Central  Ridge  Road, 
Westlake.  Ohio  44145.  and  at  the  U.S. 
EPA  Records  Center  Room  714.  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 
DATES:  Comments  must  be  submitted  on 
or  before  July  3.  1997. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  U.S.  EPA 
Eastern  District  Office.  25089  Central 
Ridge  Road.  Westlake,  Ohio  44145,  and 
at  the  U.S.  EPA  Records  Center.  Room 
714.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  U.S.  EPA  Office  of  Regional 
Counsel,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Comments 
should  reference  the  Huth  Oil  Site, 
Cleveland,  Ohio  and  EPA  Docket  No.  5- 
CERCLA-97-00  and  should  be 
addressed  to  Mr.  Jerome  Kujawa,  U.S. 
EPA  Office  of  Regional  Counsel,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerome  Kujawa.  U.S.  EPA  Office  of 
Regional  Coimsel,  77  West  Jackson 
Boulevard  Chicago,  Illinois. 
Wiiliam  E.  Muno, 
Director,  Superfund  Division. 
[FR  Doc.  97-14449  Filed  6-2-97:  8:45  am] 
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»i.biic  Information  Collections 

i  CO' ;  ved  by  Office  of  Management 

i^o  Budget 

May  27.  1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
»  Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0776. 

Expiration  Date:  11/30/97. 

Title:  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers,  Fourth 
Report  and  Order. 

FonTi  No.:  N/A. 

Estimated  Annual  Burden:  13 
respondents;  331.1  hours  per  response 
(avg.);  4331  total  armual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  One-time 
requirement. 

Description:  In  the  Fourth  Report  and 
Order  in  CC  Docket  No.  94-1  and 
Second  Report  and  Order  in  CC  Docket 
No.  96-262.  the  Coimnission  is 
modifying  its  method  of  determining  the 
price  cap  index,  which  governs 
interstate  access  rates  of  incumbent 
price  cap  Local  Exchange  Carriers 
(LECs).  The  price  cap  index  formula 
permits  incumbent  LECs  to  increase 
their  interstate  access  rates  by  no  more 
than  inflation  minus  an  "X-Factor" 
representing  incumbent  LECs' 
productivity  growth.  (When  the  X- 
Factor  is  greater  than  inflation, 
incimibent  price  cap  LECs  are  required 
to  lower  their  rates.)  In  the  Order,  the 
Commission  replaces  its  previous  X- 
Factor  with  an  X-Factor  based  on  total 
factor  productivity  (TFP)  calculations 
and  the  input  price  differential.  We 
exp>ect  this  X-Factor  to  be  a  more 
accurate  measure  of  LEC  productivity 
groM^.  The  Order  requires  incumbent 
price  cap  LECs  to  use  the  new  X-Factor 
when  calculating  rates  in  their  armual 
access  filings,  but  this  will  not  affect  the 
burdens  of  filing  those  tariffs.  The  Order 
requires  incumbent  price  cap  LECs  to 
make  a  one-time  tariff  review  plan  (TRP) 
filing  to  reflect  the  revised  price  cap 
index  rules  in  their  interstate  access 


rates.  Conipiiaiice  is  mandatory.  The 
information  collected  under  this  Order 
would  be  submitted  to  the  Commission 
by  an  incumbent  price  cap  LEC  for  use 
in  determining  whether  its  interstate 
access  rates  are  just  and  reasonable  as 
required  by  the  Communications  Act  of 
1934,  as  amended. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  DC  20554. 

Federal  Communications  Commission. 

WUliam  F.  Calon, 

Acting  Secretary. 

(FR  Doc.  97-14414  Filed  6-2-97;  8:45  am] 

BILUNG  COOE  S712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

to  be  submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  plans  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  of  the 
information  collection  system  described 
below. 

Type  of  Review.  Renewal  without 
change  in  the  substance  or  method  of 
collection. 

Title:  Notices  Required  of  Government 
Securities  Dealers  or  Brokers,  Insured 
State  Non-Member  Banks. 

Form  Number.  G-FIN,  G-FINW,  G- 
FIN-4.  G-FIN-5. 

OMB  Number.  3064-0093. 

Expiration  Date  of  OMB  Clearance: 
July  31,  1997. 

OMB  Reviewer.  Alex  Hunt,  (202)  395- 
7316,  Office  of  Management  and  Budget, 
OIRA,  Paperwork  Reduction  Project 
(3064-0039),  Washington.  D.C.  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington?t).C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 


and  should  be  submitted  on  or  before 
July  3, 1997. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 
Government  Securities  Act  of  1986 
established  a  federal  system  of 
regulation  of  brokers  and  dealers, 
including  banks  and  other  financial 
institutions,  who  deal  in  or  broker 
government  securities.  The  Form  G-FIN 
and  Form  G— FINW  are  used  by  insured 
State  nonmember  banks  that  are 
government  securities  brokers  or  dealers 
to  notify  the  FDIC  of  their  status  or  that 
they  have  ceased  to  function  as  a 
government  securities  broker  or  dealer. 
The  Form  G— FIN— 4  is  used  by 
associated  persons  of  insured  State 
nonmember  banks  that  are  government 
securities  brokers  or  dealers  to  provide 
certain  information  to  the  bank  and  to 
the  FDIC  concerning  employment, 
residence,  and  statutory 
disqualification.  The  Form  G-FIN-5  is 
used  by  insured  State  nonmember  banks 
that  are  government  securities  brokers 
or  dealers  to  notify  the  FDIC  that  an 
associated  person  is  no  longer 
associated  with  the  government 
securities  broker  or  dealer  function  of 
the  bank.  All  these  reports  are  required 
and  authorized  by  law  (15  U.S.C.  780- 
4  as  amended  by  the  Government 
Securities  Act  of  1986). 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  97-14452  Filed  6-2-97;  8:45  am) 

BILUNQ  COOE  •714-01-M 


FEDERAL  DEPOSIT  INSwHANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

to  be  submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  plans  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  of  the 
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information  collection  system  described 
below. 

Type  of  Review:  Renewal  without 
change  in  the  substance  or  method  of 
collection. 

Title:  Public  Disclosure  by  Banks. 

Form  Number:  None. 

OMB  Number:  3064-0090. 

Expiration  Date  of  OMB  Clearance: 
July  31. 1997. 

OMB  Reviewer:  Alex  Hunt.  (202)  395- 
7316.  Office  of  Management  and  Budget, 
OIRA,  Paperwork  Reduction  Project 
(3064-0090).  Washington.  D.C.  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary.  Room  F-400.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Commentsj  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  3,  1997. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  Usted 
above.  \  | 

SUPPLEMENTARY  INFORMATION:  This 
collection  implements  regulatory 
requirements  found  at  12  CFR  Part  350. 
Banks  subject  to  the  regulation  are 
required  to  notify  the  general  pubUc. 
and  in  some  instances  shareholders,  that 
disclosure  statements  are  available  on 
request  Required  disclosures  consist  of 
financial  reports  for  the  current  and 
preceding  year  which  can  be 
photocopied  directly  from  the  year-end 
call  reports.  Also,  on  a  case-by-case 
basis,  the  FDIC  may  require  that 
descriptions  of  enforcement  actions  be 
included  in  disclosure  statements.  The 
regulation  allows,  but  does  not  require, 
the  inclusion  of  management 
discussions  and  analysis.  The 
information  is  intended  to  aid  members 
of  the  general  public  in  determining 
whether  to  establish  or  continue  a 
relationship  with  a  particular  bank  by 
making  pubhcly  available  information 
more  accessible.  Given  the  pubhc's 
ongoing  concerns  about  the  health  of  the 
banking  system  and  individual  banks 
and  its  greater  awareness  of  the  risks  of 
holding  deposits  at  a  bank  in  excess  of 
the  FDIC's  insurance  coverage,  the 
annual  disclosure  statement  (the 
objective  of  which  is  to  make  existing 
bank  financial  information  more 
directly  and  readily  accessible  to  the 
public)  is  intended  to  be  a  convenient 
and  useful  mechanism  for  ciurent  and 
prospective  bank  customers  to  obtain 
information  concerning  the  condition  of 
an  institution. 


Federal  Deposit  Insurance  Ck)rf)oration. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(PR  Doc.  97-14453  Filed  6-2-97:  8:45  am] 

BILLING  CODE  «714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

to  be  submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1995. 

SUMMARY:  In  accordance  writh 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  plans  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  of  the 
information  collection  system  described 
below. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Affordable  Housing 
Certification. 

Form  Number:  N/A. 

OMB  Number:  3064-0116. 

Expiration  Date  of  OMB  Clearance: 
June  30, 1997. 

OMB  Reviewer:  Alex  Hunt,  (202)  395- 
7316,  Office  of  Management  and  Budget. 
OIRA,  Paperwork  Reduction  Project 
(3064-0166),  Washington.  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F— 400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  3,  1997. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  fisted 
above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  requesting  OMB  approval  for  the 
information  collection  captioned  above, 
which  certifies  eligibifity  under  the 
affordable  housing  program.  This 
certification  assists  the  FDIC  in 
determining  an  individual's  eligibility 
for  purchasing  affordable  housing 
properties  from  the  FDIC.  Section  241  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act 


("FDICIA")  requires  the  FDIC  to 
implement  this  program,  and  authorizes 
the  FDIC  to  request  this  information 
fi-om  potential  purchasers  of  affordable 
housing  properties.  The  certification  of 
efigibiUty  is  needed  to  authorize  the  sale 
to  certain  individuals  eligible  to 
purchase  affordable  housing  properties. 
As  stipulated  by  FDICIA,  only  those 
individuals  with  particular  incomes 
may  qualify  for  the  purchase  of 
affordable  housing  properties. 
Certification  of  such  income  by 
individuals  is  necessary  to  assure 
compUance  with  FDICLA. 

Federal  Deposit  Insurance  Corpwration. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  97-14454  Filed  6-2-97;  8:45  am] 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

to  be  submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  plans  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  of  the 
information  collection  system  described 
below. 

Type  of  Review.  Renewal  without 
change  in  the  substance  or  method  of 
collection. 

Title:  Criminal  Referral  Reporting. 

Form  Number.  FDIC  6710. 

OMB  Number.  3064-0077. 

Expiration  Date  of  OMB  Clearance: 
June  30, 1997. 

OMB  Reviewer  Alex  Hunt,  (202)  395- 
7316,  Office  of  Management  and  Budget. 
OIRA,  Paperwork  Reduction  Project 
(3064-0077),  Washington.  D.C.  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F— 400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
Julys,  1997. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  writing 
the  FDIC  contact  listed  above. 
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Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  Usted 
above. 

SUPPt-EMENTARY  INFORMATION:  Part  353  of 
the  FDIC's  Rules  and  Regulations 
requires  insured  nonmember  banks  to 
report  to  the  appropriate  investigatory 
and  prosecuting  authorities  and  to  the 
FDIC,  on  a  prescribed  form,  criminal 
violations  of  the  U.S.  Code  that  involve 
or  affect  the  banks'  affairs.  The  primary 
purpose  of  the  reporting  requirement  is 
to  assure  that  the  specific  information 
needed  by  investigators  eind  prosecutors 
for  effective  law  enforcement  is 
provided  in  an  orderly  and  timely 
fashion.  In  addition,  the  ability  of  the 
FDIC  to  monitor  and  act  to  reduce  losses 
of  insured  nonmember  banks  as  a  result 
of  criminal  activity  is  enhanced  by 
receiving  the  reports.  The  Criminal 
Referral  form  is  used  by  each  of  the 
following  agencies:  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Adininistration,  and  the  Resolution 
Trust  Corporation  (Each  agency 
separately  seeks  OMB  approval  for  the 
use  of  this  form).  FDIC  needs  this 
information  to  monitor  white  collar 
crime  and  insider  abuse,  which  can  be 
serious  threats  to  a  bank's  security  and 
undermine  confidence  in  banks.  FDIC 
regulation  12  CFR  353  requires  that, 
whenever  it  appears  that  a  criminal 
violation  of  the  United  States  Code 
involving  or  affecting  the  assets  or 
affairs  of  an  insured  nonmember  bank 
has  been  committed  or  attempted,  the 
bank  shall  promptly  report  the  apparent 
violation  to  be  the  appropriate  field 
office  of  the  FBI,  the  applicable  U.S. 
Attorney's  Office,  and  to  the  FDIC 
regional  director. 

Federal  DefKJsit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[PR  Doc  97-14456  Filed  6-2-97;  8:45  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Minnesota  (FEMA-1175-DR),  dated 
April  8, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  May  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  24. 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(PR  Doc.  97-14427  Filed  6-2-97;  8:45  am) 
BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-1175-DR),  dated 
April  8,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  May  19,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8,  1997: 

Aitkin,  Carver,  Cass,  Douglas,  Lyon,  Pope, 
Ramsey,  Todd,  Wadena,  and  Winona 
Counties  for  Categories  C  through  G  under 
the  Public  Assistance  program  (already 
designated  for  Individual  Assistance,  Hazard 
Mitigation  and  Categories  A  and  B  under  the 
Public  Assistance  program). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  97-14428  Filed  6-2-97;  8:45  am] 
BILUNG  CODE  (ria-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1174-DR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster.Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  (FEMA-1174-DR),  dated  April 
7, 1997,  and  relateddeterminations. 
EFFECTIVE  DATE:  May  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  7,  1997: 

Bowman  and  Burke  Counties  for  Categories 
C  through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  Hazard  Mitigation,  Categories  A 
and  B  under  the  Public  Assistance  program). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-14425  Filed  6-2-97;  8:45  am] 
BILUNG  CODE  tTIS-U-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1174-0R] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-1174-DR),  dated  April 
7,  1997,  and  related  determinations. 
EFFECTIVE  DATE:  May  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  24, 
1997. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-14426  Filed  6-2-97;  8:45  am] 
BILUNa  CODE  6718-02-P 


FEDG="     fcMt  5GENCY 
^^■^Ht■ryt^tK-  AGENCY 

[FEMA-117^-OR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-1173-DR).  dated  April 
7,  1997,  and  related  determinations. 
EFFECTIVE  DATE:  May  13.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  noUce 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  7,  1997: 

Meade  County  for  Categories  C  through  G 
under  the  Public  Assistance  program  (already 
designated  for  Individual  Assistance.  Hazard 
Mitigation,  and  Categories  A  and  B  under  the 
Public  Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Catherine  H.  Light. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-14422  Filed  6-2-97;  8:45  am] 

BILUNG  CODE  6718-02-P 


MANAGE  MEN"'  AGENCY 


r 


M<. 


/3-ORj 


South  Dakota   &  "^e^dment  to  Notice  of 
a  Major  Disaster  Oe^iaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-1173-DR),  dated  April 
7,  1997,  and  related  determinations. 
EFFECTIVE  DATE:  May  24.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  24, 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance,) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-14423  Filed  6-2-97;  8:45  am] 
BILUNG  CODE  C718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEI«A-1173-OR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota.  (FEMA-1173-DR).  dated  April 
7, 1997.  and  related  determinations. 

EFFECTIVE  DATE:  May  19.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  7,  1997: 

Butte,  Fall  River,  Gregory,  Harding, 
Jackson,  and  Todd  Counties  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  Hazard  Mitigation,  and  * 

Categories  A  and  B  under  the  Public 
Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
|FR  Doc.  97-14424  Filed  6-2-97;  8:45  am] 
BILUNG  COO€  e718-02-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
followring  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Worldwide  Shipping,  736  Fairview 

Avenue,  Westbury,  NY  11590,  Lina  S. 

Elbara,  Sole  Proprietor 
Rencor,  Inc.,  10434  SW  16th  Street, 

Pembroke  Pines,  FL  33025,  Officer: 

Rene  Cormier,  President 
Global  Logistics  International  Inc.,  1207 

N.W.  93rd  Court,  Miami,  FL  33172, 

Officer:  Evelyn  A.  Damian.  Vice 

President 
Paccent  Express  Line  Co..  11099  South 

La  Cienega  Blvd..  #  207,  Los  Angeles, 

CA  90045,  Officers:  Stephen  C.  Uu, 

President,  Charles  Yu.  Vice  President 

Dated:  May  28,  1997. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  97-14364  Filed  6-2-97;  8:45  am) 
BILLING  COOC  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon 
Y.  (12  CFR  Part  225)  to  engage  denovo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


ITo/lAv-al      y.^w^t-. 
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express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  17.  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045-0001: 

1.  Cooperative  Centrals  Raiffeisen- 
Boerenleenbank,  B.A.,  Rabobank 
Nederland,  Utrecht,  Netherlands;  to 
engage  de  novo  through  its  subsidiaries. 
Smith  Graham  &  Co.  Asset  Managers 
L.P.,  Houston,  Texas;  SGR  Global 
Advisers.  Houston,  Texas;  Robeco 
Institutional  Asset  Management  US, 
Inc..  Houston,  Texas;  AEA  Global 
Advisors  LLC,  New  York,  New  York; 
and  Robeco  Group,  N.V.,  in  retaining 
initially  up  to  40  percent,  and  in  the 
future  to  acquire  up  to  100  percent,  of 
Smith  Graham  &  Co.  Asset  Managers 
L.P.;  in  retaining  100  percent  of  SGR 
Global  Advisers,  a  limited  partnership; 
in  acquiring  100  percent  of  Robeco 
Institutional  Asset  Management  US  Inc., 
a  de  novo  corporation;  and  to  acquire 
initially  33-1/3  percent,  and  in  the 
future  to  acquire  up  to  100  percent  of 
AEA  Global  Advisors.  LLC,  a  joint 
venture  de  novo  limited  liability 
company,  and  thereby  to  engage  through 
SmiOi  Graham  &  Co.  Asset  Managers 
LP.,  SGR  Global  Advisers,  Robeco 
Institutional  Asset  Management  US, 
Inc.,  and  AEA  Global  Advisors  LLC,  in 
ac'ang  as  investment  or  Bnancial  advisor 
(on  a  discretionary  basis)  to  any  person, 
acting  as  a  general  partner  to  investment 
partnerships  and  placing  interests  in 
such  partnerships;  pursuant  to  § 
225.28(b)(6)  of  the  Board's  Regulation  Y, 
and  in  acting  as  a  commodity  pool 
operator,  pursuant  to  The  Bessemer 
Group.  82  Fed.  Res.  Bull.  569  (1996). 

2.  Dresdner  Bank  AG,  Frankfurt, 
Germany;  to  engage  de  novo  through  its 
subsidiary.  Dresdner  Kleinwort  Benson. 
New  York.  New  York,  in  extending 
credit  and  servicing  loans,  pursuant  to 
§  225.28(b)(1)  of  the  Board's  Regulation 
Y;  in  activities  related  to  extending 
credit,  pursuant  to  §  225.28  (b)(2)  of  the 
Board's  Regulation  Y;  in  leasing 
personal  or  real  property,  pursuant  to  § 
225  28(b)(3)  of  the  Board's  Regulation  Y: 
in  trust  company  functions,  pursuant  to 
§  225.28(b)(5)  of  the  Board's  Regulation 
Y;  in  Knancial  and  investment  advisory 
activities,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  in  agency 
transactional  services  for  customer 
investment,  pursuant  to  §  225.28(b)(8): 
and  in  management  consulting  and 


counseling  activities,  pursuant  to  § 
225.28(b)(9). 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffrey  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Huntington  Bancshares,  Inc., 
Columbus.  Ohio;  to  engage  de  novo 
through  its  subsidiary.  Huntington 
Capital  Corp.,  Columbus,  Ohio,  in 
underwriting  and  dealing  to  a  limited 
extent  in  all  types  of  debt  securities, 
including  corporate  debt  securities, 
sovereign  debt  securities,  mortgage 
revenue  bonds,  mortgage-backed 
securities  and  consumer-receivable 
securities.  The  company  would  not 
underwrite  convertible  debt  instruments 
nor  will  the  company  seek  to 
underwrite  equity  securities,  pursuant 
to  J. P.  Morgan  &■  Co.,  The  Chase 
Manhattan  Corp..  Bankers  Trust  New 
York  Corp..  Citicorp  and  Security 
Pacific  Corp.  (75  Fed.  Res.  Bull.  192 
(1989)). 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  28,  1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  97-14404  Filed  6-2-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  National  Bancshares  of 
Gallatin,  Inc.,  Gallatin,  Missouri;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Interim  First  National  Bank  of 
Gallatin,  Gallatin,  Missouri,  and  thereby 
will  be  merged  with  First  National  Bank 
of  Gallatin,  Gallatin,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  28.  1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  97-14405  Filed  6-2-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  cire 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  17,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  John  C.  Sullivan,  Livingston, 
Montana;  to  acquire  an  additional  4.40 
percent,  for  a  total  of  34.74,  and  Mary 
C.  Hornby,  Las  Cruces,  New  Mexico,  to 
acquire  an  additional  4.22  percent,  for  a 
total  of  33.34  percent,  of  the  voting 
shares  of  Northeastern  Wyoming  Bank 
Corporation.  Newcastle.  Wyoming,  and 
thereby  indirectly  acquire  First  State 
Bank  of  Newcastle,  Newcastle, 
Wyoming. 
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Board  of  Goveraors  of  the  Federal  Reserve 
System.  May  28, 1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doa  97-14406  Filed  6-2-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Time  and  Date:  11:00  a.m.,  Monday, 
June  9,  1997. 

Place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551 

Status:  Closed. 

Matters  to  be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions] 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated;  May  30. 1997. 
Williun  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  97-14610  Filed  5-30-97;  2:58  pm) 
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Environmental  Impact  Statement 
Modifcations  to  the  Port  of  Entry  in 
Tecate,  California 

The  General  Services  Administration 
(GSA)  invites  the  public  to  participate 
in  a  public  scoping  meeting  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  PoUcy  Act. 

The  EIS  will  address  the  proposed 
modification  of  the  Tecate  Port  of  Entry 
to  eliminate  on-site  traffic  safety  hazards 
for  motorists  and  pedestrians  and 
upgrade  inadequate  water  supply, 
wastewater  and  storm  water  facilities. 

A  draft  Environmental  Assessment 
was  prepared  and  submitted  for  public 
review  on  March  24,  1997.  As  a  result 
of  public  comments  regarding  the 


preferred  action,  GSA  is  preparing  an 
EIS  to  more  fully  address  environmental 
and  social  impacts  of  the  proposed 
action  and  alternatives. 

Public  participation  in  the  scoping 
process  is  encouraged  to  identify 
potential  issues  of  community  concern 
which  should  be  addressed  in  the  EIS. 
Both  written  and  oral  comments  are 
solicited  and  will  be  considered.  The 
public  scoping  meeting  will  be  held  on 
June  11, 1997  at  the  Port  of  Entry, 
Tecate,  California.  There  will  be  two 
sessions;  one:  5  to  7  p.m.  and  one  7  to 
9  p.m.  to  allow  for  participation  by 
citizens  of  Mexico  and  the  United 
States.  There  will  be  a  translator 
available.  Written  comments  may  be 
submitted  until  July  1,  1997. 

Send  comments  to:  General  Services 
Administration,  Public  Buildings 
Service,  Portfolio  Management.  450 
Golden  Gate  Ave.  9PT,  San  Francisco, 
California  94102,  Attn:  Rosanne  Nieto, 
Phone  (415)  522-3490.  FAX  (415)  522- 
3215. 

Dated:  May  27, 1997. 

Ken  Schreiber, 

Senior  Asset  Manager.  PBS,  GSA,  Pacific  Rim 
Region. 

(FR  Doc.  97-14433  Filed  6-2-97;  8:45  am] 
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Office  of  Public  Health  and  Science 

Announcement  of  Availability  of 
Grants  for  Family  Planning  Male 
Research  Projects 

AGENCY:  Office  of  Family  Planning, 
Office  of  Population  Affairs,  OPHS, 
HHS. 

ACTION:  Correction. 

SUPPLEMENTARY  INFORMATION:  In  notice 
document  97-12008,  on  May  8, 1997, 
Part  VI,  Federal  Register,  Vol.  62,  No. 
89,  page  25419.  the  notice  incorrectly 
states  that  applicants  under  this 
announcement  are  subject  to  the 
requirements  of  Executive  Order  12372. 
The  notice  should  state  that  applicants 
under  this  aimouncement  are  not 
subject  to  the  requirements  of  Executive 
Order  12372. 

Dated:  May  21. 1997. 

Diane ).  Osterfaus, 

Director,  Office  of  Grants  Management,  Office 
of  Population  Affairs. 

[FR  Doc.  97-14339  Filed  6-2-97;  8:45  am] 
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DEPAHIMtNI  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

AGENCY:  Office  of  Disease  Prevention 
and  Health  Promotion,  Office  of  Public 
Health  and  Science. 
ACTION:  Commission  on  dietary 
supplement  labels:  notice  of  availability 
of  draft  report. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 
notice  of  the  availability  of  its  draft 
report. 

DATES:  The  draft  report  of  the 
Commission  of  Dietary  Supplement 
Labels  will  be  available  on  or  about  June 
9, 1997.  The  Commission  is  making  its 
draft  report  available  to  the  public  for 
comments  and  corrections  for  a  period 
of  45  days.  Comments  and  corrections 
must  be  delivered  to  the  address  below 
by  close  of  business  on  July  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  draft  report  may  be 
obtained  from  the  Commission's 
Information  Res{>onse  Center  by  calling 
(301-650-0382)  or  by  facsimile  request 
(301-650-0398).  For  additional 
information,  contact  Keimeth  D.  Fisher, 
Ph.D.,  Executive  Director,  Commission 
on  Dietary  Supplement  Labels,  Office  of 
Disease  Prevention  and  Health 
Promotion,  Room  738G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  S.W.,  Washington,  D.C.  20201, 
(202)  690-5526  or  facsimile  (303-205- 
0463). 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103—417,  Section  12,  authorized 
the  establishment  of  a  Commission  on 
Dietary  Supplement  Labels  whose  seven 
members  were  appointed  by  the 
President  in  November,  1995.  The 
appointments  to  the  Commission  by  the 
President  and  the  establishment  of  the 
Commission  by  the  Secretary  of  Health 
and  Human  Services  reflect  the 
commitment  of  the  President  and  the 
Secretary  to  the  development  of  a  sound 
and  consistent  regulatory  poUcy  on 
labeling  of  dietary  supplements. 

The  Commission  has  been  conducting 
a  study  that  will  provide 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 
supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 
claims.  The  Commission  has  also 
considered  how  best  to  provide  truthful, 
scientifically  valid,  and  non-misleading 
information  to  consumers  in  order  that 
they  may  make  informed  health  care 
choices  for  themselves  and  their 
families. 
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At  its  meeting  on  March  4, 1997,  the 
Commission  concluded  that  it  was  in 
the  public  interest  to  make  its  draft 
report  available  to  organizations  that 
provided  information  in  testimony 
before  the  Commission,  other  interested 
parties,  and  the  general  public.  The 
Commission  is  interested  in  receiving 
comments  and  corrections  for 
consideration  in  preparing  its  final 
report.  The  final  report  of  the 
Commission  will  be  completed  on  or 
before  September  30. 1997. 

Written  comments  and  corrections  to 
the  draft  report  should  be  sent  to 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director  at  the  address  listed  above. 
Written  comments  and  corrections  may 
also  be  sent  by  facsimile  to  the  address 
above.  Written  communications  must  be 
received  by  close  of  business  on  July  25, 
1997  in  order  that  they  be  considered  by 
the  Commission  on  Dietary  Supplement 
Labels  for  possible  inclusion  in  the  final 
report. 

Dated:  May  23,  1997. 
Susanne  A.  Stoiber, 

Acting  Deputy  Assistant  Secretary  for  Health 

(Disease  Prevention  and  Health  Promotion). 

U.S.  Department  of  Health  and  Human 

Services. 

[FR  Doc.  97-14340  Filed  6-2-97;  8:45  am) 

BaUNG  COOC  4160-17-M 


DEPARTMENT  OF  HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Early  Head  Start  Evaluation 

OMB  No.;  0970-0143. 

Description:  The  Head  Start 
Reauthorization  Act  of  1994  established 
a  special  initiative  creating  funding  for 
services  for  families  with  infants  and 
toddlers.  In  response  the  Administration 
on  Children,  Youth  and  Families 
(ACYF)  designed  the  Early  Head  Start 
(EHS)  program.  In  September  1995, 
ACYF  awarded  grants  to  68  local 
programs  to  serve  families  with  infants 
and  toddlers.  ACYF  awarded  grants  to 
an  addition  75  local  programs  in 
September  1996. 

EHS  programs  are  designed  to 
produce  outcomes  in  four  domains:  (1) 
Child  development,  (2)  family 
development,  (3)  staff  development,  and 
(4)  community  development.  The 
Reauthorization  required  that  this  new 
initiative  be  evaluated.  To  study  the 
effect  of  the  initiative,  ACYF  awarded  a 
contract  through  a  competitive 
procurement  to  Mathematica  Policy 
Research,  Inc.  (MPR)  with  a  subcontract 
to  Columbia  University's  Center  for 
Young  Children  and  Families.  The 
evaluation  will  be  carried  out  from 
October  1, 1995  through  September  30, 
2000.  Data  collection  activities  that  are 


the  subject  of  this  Federal  Register 
notice  are  intended  for  the  second  phase 
of  the  EHS  evaluation. 

The  sample  for  the  child  and  family 
assessments  will  be  approximately 
3,400  families  who  include  a  pregnant 
woman  or  a  child  under  1 2  months  of 
age,  in  17  EHS  study  sites.  Each  family 
will  be  randomly  assigned  to  a 
treatment  group  or  a  control  group.  The 
sample  for  the  child  care  assessments 
will  include  the  primary  child  care 
provider  for  the  focal  child  in  each  of 
the  3,400  study  sample  families.  The 
surveys  and  assessments  will  be 
conducted  through  computer-assisted 
telephone  and  personal  interviewing, 
pencil  Snd  paper  self-administered 
questionnaires,  structured  observations 
and  videotaping.  All  data  collection 
instruments  have  been  designed  to 
minimize  the  burden  on  respondents  by 
minimizing  interviewing  and 
assessment  time.  Participation  in  the 
study  is  voluntary  and  confidential. 

The  information  will  be  used  by 
government  managers.  Congress  and 
others  to  identify  the  features  and 
evaluate  the  effectiveness  of  the  EHS 
program. 

Respondents:  Applicants  to  the  Early 
Head  Start  program  and  child  care 
providers  for  Early  Head  Start  families 
and  control  group  families. 

Annual  Burden  Estimates: 


Instrument 


24-Montti  Parent  Interview,  Child  Assessment  and  Videotaping  Protocol 
Parent  Services  Follow-Up  Interview: 

12-Montti  Follow-up  

1 8-Month  Follow-up  

24-Month  Follow-Up  , 

36-Month  Follow-Up  

Child  Care  Provider  Interview: 
Child  Care  Centers: 

Center  Directors 

Direct  Provider  

Classroom  Staff 

Famify  child  Care  providers  _ 

Famity  Provider  Assistants 

Relative  Care  Providers  

Relative  Provider  Assistants  

Child  Care  Provider  Observation  Protocol: 

Child  Care  Centers 

Famity  Child  Care  Providers  

Relative  Care  Providers  

Estimated  Total  Annual  Burden  Hours:  10,910. 


Number  of 
respondents 


1,412 

1.475 
1.412 
1.365 
1.334 


408 
408 
408 
119 

26 
172 

38 

408 
119 
172 


Numtier  of 
responses 

per 
resporxlent 


Average  t)ur- 
den  hours 

per 
response 


2.5 

1 
1 

1 
1 


.25 

.17 

.17 

.5 

.17 

.5 

.17 

2 
2 
2 


Total 
burden 
trours 


3.530 

1,475 
1,412 
1,365 
1.334 


102 
69 
69 
60 

4 
86 

6 

816 
238 
344 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 


Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 


Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 


UMI 
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Reduction  Project.  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  May  28, 1997. 
BobSargis. 

Acting  Reports  Oeamnce  Officer. 
[FR  Doc.  97-14415  Filed  6-2-97;  8:45  am] 

BiLUNQ  COOC  41*4-01-M 


[Docke   N        R-416&-N-02] 

Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [department  is 
soUdting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  July  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Conunents  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  niunber  should  be  sent 


to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  to  obtained  from 
Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  Usts  tne  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  May  22,  1997. 
David  S.  Cristy. 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  CollectioD  to  OMB 

Title  of  Proposal:  Request  for 
Insurance  Endorsement  Under  the 
Direct  Endorsement  Program. 

Office:  Housing. 

OMB  Approval  Number:  2502-0365. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Direct  Endorsement  Program  permits 
mortgage  lenders  to  underwrite 
applications  for  mortgage  insurance 
apphcations  without  prior  HUD  review. 
Lenders  then  submit  the  closing  package 
to  the  Department  with  a  request  for 
insurance  endorsement. 

Fonn  Number:  HUD-54111. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-64111 


4,800 


125 


.0834 


50,040 


Total  Estimated  Burden  Hours: 
50,040. 

Status:  Reinstatement,  with  changes. 

Contact:  Daniel  E.  Kahn,  HUD,  (202) 
708-2121;  Joseph  F.  Lackey,  Jr.,  OMB. 
(202) 395-7316. 

[FR  Doc.  97-14385  Filed  6-2-97;  8:45  am] 

BJLUNG  CODE  4210-01-M 


'■^  sr  i-c  »*if.ia"'e  Ss^'-vice 

iP'onratiOf'  Coaec^iO'-^s  ■.,..  'jo 
S..jDavne<J  to  x*>e  0*^^-:e  o'  s*a'^aqer^ent 
.1-d  B'jdget  (OMBi  to;  txtensior, 

SUMMARY:  The  collections  of  information 
listed  below  will  be  submitted  to  the 
OMB  for  extension  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  specific 


information  collection  requirements, 
related  forms  and  explanatory  materitd 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  officer  at  the  address  and/or 
phone  number  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Service  Information  Collection 
Clearance  Officer,  US  Fish  and  Wildlife 
Service,  MS  224-ARLSQ:  1849  C  Street, 
NW..  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Service  proposed  to  submit  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 


Reduction  Act  of  1995,  Public  Law  104- 
13.  Comments  are  invited  on  (1) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
whether  the  validity  of  the  methodology 
and  assumptions  uses;  (3)  ways  to 
enhance  the  quality,  utiUty  and  clsirity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Under  the  present  clearance,  all 
permit  requirements  were  contained  in 
one  submission  and  they  were  assigned 
OMB  Approval  Number  1018-0022,  the 
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Federal  Fish  and  Wildlife  License/ 
Permit  Application  and  Related  Reports, 
Service  form  number  3-200.  In  an 
attempt  to  make  the  comment  and 
application  process  more  "user 
friendly."  similar  types  of  permits  have 
been  grouped  together  and  numbered. 
The  application  to  apply  for  Service 
permits  issued  under  subchapter  B  of 
Title  50  of  the  Ck)de  of  Federal 
Regulations  (CFR),  will  still  require 
completion  of  the  standard  3-200  form. 
In  addition  to  the  permit  application, 
attachments  are  often  necessary  to 
provide  additional  information  required 
for  each  specific  type  of  permit  and 
have  assigned  numbers,  e.g.,  3-200.2. 

The  information  on  the  apphcation 
form  will  be  used  by  the  Service  to 
review  permit  applications  and  allow 
the  Service  to  make  decisions,  according 
to  criteria  estabUshed  in  various  Federal 
wildlife  conservation  statues  and 
regulations,  on  the  issuance, 
suspension,  revocation  or  denial  of 
permits.  The  frequency  of  response  for 
the  following  types  of  permit 
applications/licenses  is  on  occasion, 
and  all  have  been  ciirrently  assigned 
OMB  Approval  Number  1018-0022. 
unless  otherwise  noted. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB 
approval  number  and  the  agency 
informs  the  potential  persons  who  are  to 
respond  to  such  collections  that  they  are 
not  required  to  respond  to  the  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  approval  number. 

1.  Title:  Federal  Fish  and  WildUfe 
Permit  Application. 

Service  form  number:  3-200. 

Description  and  use:  The  application 
will  be  used  by  any  person  intending  to 
engage  in  an  activity  for  which  a  permit 
is  required  by  subchapter  B  of  50  CFR. 
Persons  desiring  permit  privileges 
authorized  by  subchapter  B  must 
complete  an  application  for  such  a 
permit  as  required  by  50  CFR  13,  as  well 
as  other  regulations  which  may  require 
additional  information  for  the  specific 
permit  desired. 

Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit,  not-for-profit 
institutions;  farms;  state,  local,  tribal 
government;  and  federal  government. 

Number  of  respondents:  27,109. 

Estimated  completion  time:  .166  (or 
10  minutes). 

Total  annuaJ'burden:  4,500  hours. 

2.  Title:  Designated  Port  Exception 
Permits  (Requirements  found  in  50  CFR 
14.31-14.33). 

Service  form  number:  3-200.2. 


Description  and  use:  The  Endangered 
Species  Act  of  1973  (ESA),  as  amended, 
requires  that  fish  or  wildlife  be 
imported  into  or  exported  from  the 
United  States  only  at  a  designated  port 
or  at  a  nondesignated  port  under  certain 
limited  circumstances.  To  date,  thirteen 
(13)  customs  ports  of  entry  are  designed 
for  the  import  and  export  of  wildlife  and 
wildlife  products.  Exceptions  to  the 
designated  port  requirement  are 
permitted  by  the  Secretary  of  the 
Interior  under  specific  terms  and 
conditions.  Permits  are  available  to 
import  or  export  wildlife  at 
nondesignated  ports  for  any  one  of  the 
three  reasons:  (1)  Scientific  purposes; 
(2)  to  minimize  deterioration  or  loss; 
and  (3)  to  alleviate  undue  economic 
hardship. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  and  not-for-profit 
institutions. 

Number  of  respondents:  524. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  524. 

3.  Title:  Import/Export  License 
(Requirements  found  in  50  CFR  14.91- 
14.93). 

Service  fonn  number:  3-200.3. 

Description  and  use:  This  license  will 
allow  any  {>erson  to  engage  in  business 
as  an  importer  or  exporter  of  fish  or 
wildlife  under  the  Endangered  Species 
Act,  unless  that  person  imports  or 
exports  certain  excepted  wildlife  or  falls 
within  one  of  the  categories  of  persons 
excepted  from  the  requirement  by  the 
rules  found  in  50  CFR  14.91-14.93. 
Currently.  Ucensees  must  (1)  pay  $50  for 
a  license  plus  import/export  inspection 
fees;  (2)  keep  certain  specified  records 
and  retain  them  for  five  years;  (3)  allow 
the  Service  to  inspect  these  records  and 
any  inventories  of  imported  wildlife; 
and,  (4)  file  any  requested  reports. 

Description  of  respondents:  Business 
or  other  for-profit  institutions;  and 
individuals  and  households,  or  any 
other  entities  conducting  "commercial" 
imports  or  exports  of  fish  or  wildlife. 

Number  of  respondents:  7.000. 

Estimated  completion  time:  .75  hours 
(or  45  minutes). 

Total  annual  burden:  5,250. 

4.  Title:  Federal  Fish  and  Wildlife 
Permit  Application  for  Export  or  Re- 
export Permits  (Requirements  found  in 
50  CFR  23.12  and  23.15). 

Service  form  number:  3-200.26. 

Description  and  use:  These 
information  collection  requirements  are 
contained  in  applications  for  permits 
that  will  allow  the  re-export  of 
specimens  of  Appendix  II  and  III 
species  regulated  by  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES),  and  the  export  of 


specimens  of  American  alligator 
[Alligator  mississippiensis);  Alaskan 
browm  bear  (I7rsus  orctos);  Alaskan  gray 
wolf  (Canis  lupus);  Bobcat  (Lynx  ru^s); 
Lynx  [Lynx  canadensis);  and  River  otter 
[Lutra  canadensis)  which  are  species 
also  regulated  by  CITES. 

Description  of  respondents: 
Individuals  or  households;  businesses 
or  other  for-profit;  and  not-for-profit 
institutions. 

Number  of  respondents:  2,360. 

Estimated  completion  time:  .75  hours 
(or  45  minutes). 

Total  annual  burden:  1,770  hours. 
Paul  R.  Schmidt, 

Acting  Assistant  Director — Refuges  and 
Wildlife. 
[FR  Doc.  97-14455  Filed  6-2-97;  8:45  am) 

BILUNQ  CODE  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  renewal  of  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  25). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below. 

Comments  and  suggestions  on  the 
renewal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (076- 
0100),  Washington,  D.C.,  20503. 
telephone  (202)  395-7340. 

Title:  Land  Acquisitions. 

OMB  approval  number:  1076-0100. 

Abstract:  The  Secretary  of  the  Interior 
has  statutory  authority  to  acquire  lands 
in  trust  status  for  individual  Indians  and 
federally  recognized  Indian  tribes.  The 
Secretary  requests  information  in  order 
to  identify  the  party(ies)  involved  and 
describing  the  land  in  question. 
Respondents  are  Native  American  tribes 
or  individuals  who  request  real  property 
acquisition  for  trust  status.  The 
Secretary  also  requests  additional 
information  necessary  to  satisfy  those 
pertinent  factors  listed  in  25  CFR  151.10 
or  151.11.  The  information  is  used  to 
determine  whether  or  not  the  Secretary 
will  approve  an  applicant's  request.  No 
specific  form  is  used,  but  respondents 
supply  information  and  data  so  that  the 
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Secretary  may  make  an  evaluation  and 
determination  in  accordance  with 
established  Federal  factors,  rules  and 
policies. 

Frequency:  As  needed. 

Description  of  respondents:  Native 
American  tribes  and  individuals 
desiring  acquisition  of  lands  in  trust 
status.. 

Estimated  completion  time:  4  hours. 

Annual  responses:  9,200. 

Annual  Burden  hours:  36,800. 

Bureau  clearance  officer:  James 
McDivitt  (202)  208-4474. 

Dated:  May  12.  1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  97-14344  Filed  6-2-97;  8:45  am) 
BILUNG  CODE  «31(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  in  Oregon 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  The  Assistant  Secretary — 
Indian  Affairs  proclaimed 
approximately  4.76  acres,  more  or  less, 
as  an  addition  to  the  reservation  of  the 
Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians  on  May  8,  1997.  This  notice  is 
published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8.3A. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
Affairs,  Division  of  Real  Estate  Services, 
MS-^510/MIB/Code  220,  1849  C  Street, 
N.W.,  Washington,  D.C.  20240, 
telephone  (202)  208-7737. 
SUPPLEMENTARY  INFORMATION:  A 
proclamation  was  issued  on  May  8, 
1997,  according  to  the  Act  of  June  18, 
1934  (48  Stat.  986;  25  U.S.C.  467),  for 
the  tracts  of  land  described  below.  The 
land  was  proclaimed  to  be  an  addition 
to  and  part  of  the  reservation  of  the  Cow 
Creek  Band  of  Umpqua  Tribe  of  Indians 
for  the  exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reservation  by  enrollment  or  tribal 
membership. 

Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 

Douglas  County,  Oregon 

The  following  described  real  property  is 
located  in  the  Northeast  quarter  of  Section 
12,  Township  27  South.  Range  6  West. 


Willamette  Meridian.  Douglas  County, 
Oregon,  according  to  plat  Ml  19-72  filed  in 
Douglas  County,  Oregon,  on  October  30, 
1995. 

Parcel  One:  That  portion  of  Block  2, 
Amended  Plat  of  Dixon's  Addition  to 
Fmitvale;  Douglas  County,  Oregon,  in 
Section  12,  Township  27  South.  Range  6 
West,  W.M.,  as  shown  on  the  official  plat  on 
file  in  the  office  of  the  County  Clerk  ot 
Douglas  County,  Oregon,  which  is  described 
as  follows:  Beginning  at  an  iron  pipe  which 
is  297.0  feet  East  and  220.0  feet  North  of  the 
Southwest  comer  of  said  Block  2;  thence 
running  North  100.0  feet  to  an  iron  pipe; 
thence  East  100.0  feet  to  an  iron  pijje;  thence 
South  100.0  feet  to  an  iron  pipe;  thence  West 
100.0  feet  to  the  place  of  beginning. 

That  portion  of  Block  2,  Amended  Plat  of 
Dixon's  Addition  to  Fruitvale.  according  to 
the  official  plat  on  file  in  the  office  of  the 
County  Clerk  of  Douglas  County,  which  is 
described  as  follows:  Beginning  at  an  iron 
pipe  on  the  East  right  of  way  line  of  the 
Pacific  Highway  and  at  a  point  which  is  30 
feet  East  and  80  feet  North  of  the  Southwest 
comer  of  said  Block  2;  thence  mnning  North 
50  feet  along  the  East  line  of  the  Pacific 
Highway  to  a  point;  thence  East  267  feet: 
thence  South  20  feet;  thence  West  25  feet; 
thence  South  30  feet  to  the  Northeast  comer 
of  the  Bales  property;  thence  West  242  feet 
along  the  North  line  of  the  Bales  property,  to 
the  place  of  beginning.  Except  that  portion 
described  in  deed  to  State  of  Oregon, 
Depwrtment  of  Transportation  recorded  in 
Book  1147.  Page  711.  Recorder's  No.  91- 
12581,  records  of  Douglas  County,  Oregon. 

Also,  that  portion  of  Block  2.  Amended 
Plat  of  Dixon's  Addition  to  Fmitvale, 
according  to  the  official  plat  on  file  in  the 
office  of  the  County  Clerk  of  Douglas  County, 
in  Section  12,  Township  27  South,  Range  6 
West,  W.M.,  which  is  described  as  follows: 
Beginning  at  an  iron  pipe  on  the  South  side 
of  Block  2,  which  is  272  feet  East  of  the 
southwest  comer  of  said  Block;  thence 
running  North  110  feet  to  an  iron  pipe; 
thence  East  25  feet;  thence  North  110  feet  to 
an  iron  pipe;  thence  East  584  feet,  more  or 
less,  to  the  East  line  of  said  Block  2;  thence 
South  220  feet  along  the  East  side  of  said 
Block  2  to  the  Southeast  comer  of  said  block; 
thence  West  609  feet,  along  the  South  side  of 
said  block  to  the  place  of  beginning. 

Excepting  therefrom  that  portion,  if  any. 
lying  southerly  of  the  line  as  established  by 
that  certain  agreement  between  Mollie  B. 
Hewitt,  et  al.,  and  Clover  Kerr,  as  recorded 
in  Volume  119,  Page  135.  Deed  Records  of 
Douglas  County,  Oregon. 

Parcel  Two:  That  portion  of  Block  2, 
Amended  Plat  of  Dixon's  Addition  to 
Fmitvale,  according  to  the  official  plat  on  file 
in  the  office  of  the  County  Clerk  of  Douglas 
County,  which  is  described  as  follows: 
Beginning  at  a  point  on  the  East  right  of  way 
line  of  the  Pacific  Highway  and  at  a  point 
which  is  30  feet  East  and  160  feet  North  of 
the  Southwest  comer  of  said  Block  2,  said 
pKjint  being  the  Northwest  comer  of  that 
parcel  of  land  described  in  Instrument  No. 
76-11688,  Book  of  Records.  Douglas  County. 
Oregon;  thence  East  along  the  North  line  of 
said  property  267.00  feet  to  a  point:  thence 
North  303.40  feet  to  a  point  on  the  South 


right  ol  way  line  of  Hewitt  L,ane;  thence  West 
along  said  South  line  80.00  feet  to  a  point 
which  is  217.00  feet  East  of  the  West  line  of 
Block  2;  thence  South  63.4  feet;  thence  East 
55.00  feet;  thence  South  80.00  feet  to  a  point; 
thence  West  242  feet  to  a  point  on  the  East 
right  of  way  line  of  Northeast  Stephens 
Street,  said  point  being  320.2  feet  North  and 
30  feet  East  of  the  Southwest  comer  of  said 
Block  2;  thence  South  along  said  East  right 
of  way  line  to  the  point  of  beginning. 

Except  that  portion  described  in  deed  to 
State  of  Oregon.  Department  of 
Transportation  recorded  in  Book  1147.  Page 
711.  Recorder's  No.  91-12581,  records  of 
Douglas  County,  Oregon. 

Parcel  Three:  That  portion  of  Block  2, 
Amended  Plat  of  Dixon's  Addition  to 
Roseburg,  Douglas  County,  Oregon,  in 
Section  12,  Township  27  South.  Range  6 
West,  W.M..  which  is  described  as  follows: 
Beginning  at  an  iron  pipe  on  the  East  right 
of  way  line  of  the  Pacific  Highway  and  at  a 
point  which  is  30.0  feet  East  and  130.00  feet 
North  of  the  Southwest  comer  of  said  Block 
2;  thence  mnning  North  30.0  feet  along  the 
East  line  of  the  Pacific  Highway  to  a  point; 
thence  East  267.0  feet;  thence  South  30.0  feet; 
thence  West  267.00  feet  to  the  place  of 
beginning.  The  above-described  parcels 
contain  a  total  of  4.76  acres,  more  or  less. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads  and 
highways,  for  public  utilities  and  for 
railroads  and  pipelines  and  any  other 
right-of-way  or  reservation  of  record. 

Dated:  May  8.  1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc  97-14341  Filed  6-2-97;  8:45  am] 

BILLMQ  CODE  43tO-(a-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Kiamath  Indian 
Tribe  of  Oregon 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  On  May  6,  1997,  the  Assistant 
Secretary — Indian  Affairs  proclaimed 
8.87  acres,  more  or  less,  as  an  addition 
to  the  reservation  of  the  Klamath  Tribe 
of  Chegon.  This  notice  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  bv 
209  DM  8.3A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
Affairs,  Division  of  Real  Estate  Services, 
MS-4510/MIB/Code  220,  1849  C  Street. 
N.W.,  Washington,  D.C.  20240, 
telephone  (202)  208-7737. 


30336 


Federal  Register  /  Vol.  62,  No.  106  /  Tuesday,  June  3.  1997  /  Notices 


SUPPLEMENTARY  INFORMATION:  In  1900 
and  1911.  the  Secretary  of  the  Interior 
reserved  a  parcel  of  land  within  the 
Klamath  Reservation  in  Oregon  for 
cemetery  purposes.  In  furtherance  of  the 
Klamath  Termination  Act  of  1954  (68 
Stat.  718),  the  Secretary  revoked  the 
reservation  status  as  to  the  entire  parcel 
and  conveyed  1.13  acres  of  the  parcel  to 
a  private  cemetery  association. 
However.  8.87  acres  remained  held  by 
the  Secretary.  In  1986  Congress  restored 
the  Klamath  Tribe.  Therefore,  under  the 
Klamath  Indian  Tribe  Restoration  Act, 
P.L.  99-398  (100  Stat.  849),  the 
remaining  8.87  acres,  described  below, 
is  declared  to  be  held  by  the  United 
States  in  trust  for  the  Klamath  Tribe  and 
declared  to  be  part  of  their  reservation 
for  the  exclusive  use  of  the  Indians  on 
that  reservation  who  are  entitled  by 
enrollment  or  tribal  membership  to 
residence  at  the  reservation. 

Klamath  County,  Oregon 

That  portion  of  the  Southeast  quarter  of  the 
Southeast  quarter  of  the  Southeast  quarter 
{SE'/iSE'aSE'/4)  excepting  therefrom  Lot  20, 
of  Section  34.  Township  34  South.  Range  7 
East  of  the  Willamette  Meridian,  Klamath 
County.  Oregon,  containing  8.87  acres,  more 
or  less. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads,  highways, 
public  utilities,  pipelines,  and  any  other 
valid  easements  or  rights  of  way  now  on 
record. 

Dated:  May  6.  1997 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  97-14342  Filed  6-2-97;  8:45  am) 

BtLUNQ  CODE  4310-02-P 


DEPARTMEhfT  OF  THE  IhfTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Reno-Sparks 
Indian  Colony  of  the  State  of  Nevada 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed  three  parcels, 
containing  approximately  8.65  acres, 
more  or  less,  as  an  addition  to  the  Reno- 
Sparks  Indian  Reservation  on  May  12, 
1997.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM 
8.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 


Affairs,  Division  of  Real  Estate  Services, 
MS-4510/MIB/Code  220,  1849  C  Street 
N.W.,  Washington,  D.C.,  20240, 
telephone  (202)  208-7737. 
SUPPLEMENTARY  INFORMATION:  On  May 
12,  1997,  by  proclamation  issued 
according  to  the  Act  of  June  18,  1934  (48 
Stat.  986;  25  U.S.C.  §467).  the 
following-described  parcels,  totaling 
8.65  acres,  were  proclaimed  to  be  an 
addition  to,  and  made  a  part  of,  the 
Reno-Sparks  Indian  Reservation  for  the 
exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reservation  by  enrollment  or  tribal 
membership. 

Reno-Sparks  Indian  Colony 

Mount  Diablo  Meridian 

Washoe  County,  Nevada 

1.9-acre  Parcel 

All  that  portion  of  the  Northeast  quarter  of 
Section  17.  Township  18  North.  Range  20 
East.  M.D.B.&M..  described  as  follows: 
Beginning  at  the  Southwest  comer  of  parcel 
conveyed  to  Heinz  Sauer  et  us.  by  Deed 
recorded  April  8,  1950.  under  Document  No. 
301435.  Washoe  County.  Nevada,  records; 
then  along  the  Southerly  and  Westerly  line 
of  said  parcel  the  following  two  courses  and 
distances:  North  63°23'44"  East,  619.5  feet 
and  South  26''27'  East,  a  distance  of  135.7 
feet  to  a  point  on  the  Southerly  line  of  parcel 
conveyed  to  Edwin  Schloerb  et  us,  by  Deed 
recorded  May  2.  1957,  under  Document  No. 
273546,  Washoe  County.  Nevada,  records; 
thence  along  the  Southerly  line  of  said  parcel 
South  63°33'  West,  a  distance  of  619.07  feet 
to  the  most  Easterly  comer  of  parcel 
conveyed  to  the  State  of  Nevada,  by  Deed 
recorded  June  2.  1955.  under  Document  No. 
244832,  Washoe  County.  Nevada,  records; 
thence  along  the  Easterly  line  of  said  parcel. 
North  26''33'40"  West,  a  distance  of  133.67 
feet  more  or  less  to  the  point  of  beginning. 

.69-acre  Parcel 

Commencing  at  a  point  of  intersection  of 
the  North  line  of  East  Second  Street  and  the 
Westerly  Right  of  Way  line  of  U.S.  395.  from 
which  the  West  quarter  comer  of  Section  7. 
Township  19  North,  Range  20  East. 
M.D.B.&M..  bears  South  87''58'33"  West 
1268.57  feet;  thence  North  0''43'27"  West 
along  said  Westerly  line  of  U.S.  395  491.53 
feet;  thence  South  89°! '46"  West  along  said 
Westerly  line  15.00  feet  to  the  TRUE  POINT 
OF  BEGINNING;  thence  continuing  South 
89°13'46"  West  484.22  feet;  thence  North 
0°38'25"  West  294.17  feet;  thence  North 
88''20'03"  East  25.00  feet;  thence  North 
16''01'03"  East  191.23  feet;  thence  South 
70°13'58"  East  147.01  feet;  thence  South 
40°25'49"  East  115.13  feet;  thence  North 
71''16'11"  East  32.69  feet  to  the  said  Westerly 
Right  of  Way  line  of  U.S.  395;  thence  South 
31'01'44  "  East  along  said  Westerly  line 
152.56  feet;  thence  continuing  South 
22°07'48"  East  along  said  Westerly  line 
231.18  feet  to  the  true  point  of  l>eginning. 

Said  parcel  is  situated  wholly  within  the 
SW  V«  of  the  NWV*  of  Section  7.  Township 
19  North.  Range  20  East.  M.D.B.&  M. 


3.064-acre  Parcel 

All  that  certain  lot.  piece  or  parcel  of  land 
situate  in  the  City  of  Reno.  County  of 
Washoe,  State  of  Nevada,  described  as 
follows:  Being  a  portion  of  the  Northwest  'A 
of  the  Southwest  >/<  (Lot  No.  2)  of  Section  7, 
Township  19  North.  Range  20  East, 
M.D.B.&M.  and  more  fully  described  by 
metes  and  bounds  as  follows  to  wit: 
Beginning  at  a  point  on  the  right  or  Easterly 
right-of-way  line  of  Kietzke  Lane  66.00  feet 
right  of  and  at  right  angles  to  Highway 
Engineer's  Station  "04"  116+77.16  P.O.T.; 
said  point  further  described  as  bearing  South 
16°0'13"  East  a  distance  of  186.08  feet  from 
the  West  quarter  comer  of  Section  7. 
Township  19  North,  Range  20  East. 
M.D.B.&M.;  thence  from  a  tangent  which 
bears  North  0''51'39  "  West,  curving  to  the 
right  along  said  right-of-way  line  with  a 
radius  of  115  feet  through  an  angle  of 
89°15'34 ".  an  arc  distance  of  179.16  feet  to 
a  point  on  the  right  or  Southerly  right-of-way 
line  of  Second  Street;  thence  along  said  right- 
of-way  line  North  89''58'32"  East  a  distance 
of  146.19  feet  to  a  point  on  the  Westerly 
right-of-way  line  of  Sunshine  Lane;  thence 
along  said  right-of-way  line  South  0°17'40" 
East  a  distance  of  546.65  feet  to  a  point  on 
the  Northerly  right-of-way  line  of  Lewis 
Street;  thence  along  said  right-of-way  line 
North  89°17'20  "  West  a  distance  of  253.05 
feet  to  a  point;  thence  from  a  tangent  which 
bears  the  last  descrit)ed  course,  curving  to  the 
right  along  said  right-of-way  line,  with  a 
radius  of  15  feet,  through  an  angle  of 
92°11'26"  an  arc  distance  of  24.14  feet  to  a 
point  on  the  right  or  Easterly  right-of-way 
line  of  Kietzke  Lane;  thence  along  said  right- 
of-way  line  North  2°54'06"  East  a  distance  of 
159.05  feet  to  a  point;  thence  along  said  right- 
of-way  line  North  0°13'38"  West  a  distance 
of  252.16  feet  to  the  point  of  beginning. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads,  highways, 
public  utilities,  pipelines,  and  any  other 
valid  easements  or  rights-of-way  now  on 
record. 

Dated:  May  12,  1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  97-14343  Filed  6-2-97;  8:45  am) 

B4LiJNQ  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 
[NV-930-1 430-01;  N-68520] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Segregation  Continued  for  Non- 
Competitive  Sale  of  Public  Lands  in 
Clark  County,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Henderson,  Clark  County, 
Nevada  has  been  examined  and  found 


UMI 
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suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Public  Law  522  (70  Stat.  156)  and 
Section  203  and  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S..R.  63E., 

Sec.  33:  NViSE'ANEV*.  EV2NWV4NEV«. 
NEV4NEV4. 

Containing  83.730  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Henderson,  Nevada  is  being  offered  as  a 
direct  sale  to  the  City  of  Henderson. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 
In  the  event  of  a  sale,  conveyance  of  the 
available  mineral  interests  will  occur 
simultaneously  with  the  sale  of  the 
land.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  Acceptance  of  a  direct  sale  offer 
will  constitute  an  application  for 
conveyance  of  those  mineral  interests. 
The  apphcant  will  be  required  to  pay  a 
$50.00  nonretumable  filing  fee  for 
conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
SUtes: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
r*'the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals,  and  will  be  subject  to 
an  easement  for  roads,  public  utihties 
and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  the  City  of  Henderson. 

3.  Those  rights  for  slope  easement 
purposes  which  have  been  granted  to 
the  City  of  Henderson  by  Permit  No.  N- 
54101  under  the  Act  of  October  21, 
1976(43  U.S.C.1761). 

Upon  pubhcation  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

This  notice  continues  the  segregation 
of  the  lands  that  began,  by  pubhcation 
in  the  Federal  Register,  on  October  27, 
1995.  The  Bureau  of  Land  Management 
may  accept  or  reject  any  or  all  offers,  or 
withdraw  any  land  or  interest  in  the 
land  from  sale,  if,  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 


sale  would  not  be  fully  consistent  with 
FLPMA,  or  other  applicable  laws. 

Dated:  May  20, 1997. 
Michael  F.  Dwyer, 
District  Manager,  Las  Vegas,  NV. 
[PR  Doc.  97-14421  Filed  6-2-97;  8:45  am] 
BILLING  CODE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-931 -1430-01;  AA-80005] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agricultiu«,  Forest  Service,  has  filed  an 
appUcation  to  withdraw  approximately 
600  acres  of  National  Forest  System 
land  for  the  Spencer  Glacier  Material 
Site.  The  proposed  withdrawal  will  aid 
in  making  high  quaUty  rock  and  gravel 
available  to  nearby  communities  for 
private  and  public  works  projects.  This 
notice  closes  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  uses  which  can 
be  made  of  National  Forest  lands, 
including  disposition  of  materials  under 
the  Act  of  July  31,  1947,  as  amended. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
September  2, 1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director,  BLM  Alaska  State  Office, 
222  West  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens,  BLM  Alaska  State 
Office,  907-271-5477. 
SUPPLEMENTARY  INFORMATION:  On  May 
15,  1997,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Seward  Meridian 

Chugach  National  Forest 

T.  7  N.,  R.  2  E.,  unsurveyed. 
Sec.  11,  S'/iSE'A; 
Sec.  12,  SWV4SWV4; 
Sec.  13,  NWV4; 
Sec.  14,  ^4EV4,  EV2NWV4,  N»ASEV4. 

The  area  described  contains  approximately 
600  acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Alaska  State  Director  of  the  Bureau  of 
Land  Management  at  the  address 
indicated  above. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Alaska  State 
Director  within  90  days  from  the  date  of 
pubhcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubUc  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
pubhshed  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  land  wrill  be  managed  in 
accordance  with  the  various  acts  that 
govern  occupancy  and  use  of  National 
Forest  System  lands.  Temporary  uses 
which  may  be  permitted  during  this 
segregative  period  would  be  for  land  use 
authorizations  that  are  compatible  with 
intended  uses  allowed  under  the 
discretion  of  the  authorized  officer. 

Dated:  May  28,  1997. 
Donald  W.  Baggs. 

Lands  and  Minerals  Croup  Supervisor, 
Division  of  Lands,  Minerals,  and  Resources. 
(FR  Doc.  97-14389  Filed  6-2-97;  8:45  am] 
BIUJNG  OOOC  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
24,  1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 
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D.C.  20013-7127.  Written  comments 
should  be  submitted  by  June  18,  1997. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

ARIZONA 

Pima  County 

USDA  Tucson  Plant  Materials  Center,  3241 
N.  Romero  Rd.,  Tucson.  97000592 

COLORADO 

Douglas  Coun^ 

Keystone  Hotel.  219  and  223  4th  St..  Castle 
Rock.  97000594 

Garfield  County 

Sumers  Lodge,  1200  Mountain  Dr.,  Glenwood 
Springs  vicinity,  97000593 

INDL^A 

Allen  County 

de  Richardville.  Chief  Jean-Baptiste,  House, 
5705  Bluffton  Rd.,  Fort  Wayne.  97000595 

Gay  County 

Brazil  Downtown  Historic  District,  E.  and  W. 

National  Ave.  between  Depot  and  Forest 

Aves.,  Brazil,  97000601 
Meridian — Forest  Historic  District,  Roughly 

bounded  by  N.  Meridian,  E.  Chestnut.  N. 

Forest,  E.  and  W.  Church,  and  State  Sts.. 

Brazil,  97000600 

Daviess  County 

Jefferson  Elementary  School,  Donaldson  Rd., 
.25  mi.  E  of  IN  57,  Washington  vicinity, 
97000597 

Huntington  County 

Sunken  Gardens.  West  Park  Dr.,  SW  of  jet.  of 
US  24  and  and  La  Fontaine  St..  Huntington 
vicinity.  97000596 

Marion  County 

Cole,  Joseph  J..  Jr.,  House  and  1925  Cole 
Brouette  No.  70611,  4909  N.  Meridian  St., 
Indianapolis.  97000599 

Morgan  County 

Mooresville  Gymnasium.  244  N.  Monroe  St., 
Mooresville,  97000598 

MAINE 

Aroostook  County 

Gustaf  Adolph  Lutheran  Church,  E  side  of 
Capitol  Hill  Rd.,  .5  mi.  N  of  jet.  with  ME 
161,  New  Sweden,  97000608 

Cumberland  County 

Cousins  Island  Chap>el,  E  side  of  Cousins  Rd., 
1.9  mi.  SE  of  jet.  with  Morton  Rd.,  Cousins 
Island,  97000605 

Oxford  County 

Center  Meeting  House  and  Common,  476 
Main  St..  Oxford  vicinity.  97000606 

Sagadahoc  County 

First  Baptist  Church  of  Bowdoin  and  Coombs 
Cemetery,  Off  W  side  of  US  201,  .65  N  of 
jet.  with  ME  125.  Bowdoin  Center  vicinity, 
97000604 


Washington  County 

Columbia  Union  Church,  N  side  of  ME  29- 
608,  .05  mi.  E  of  jet.  with  ME  29-610, 
Epping  vicinity,  97000607 

York  County 

First  Congregational  Church  and  Parsonage 
(Boundary  Increase),  N  and  S  side  of 
Whipple  (Pepperell)  Rd.,  2.3  mi.  E  of  jet. 
with  US  1.  Kittery  Point  vicinity,  97000602 

Sanford  Naval  Air  Station  Administration 
Building — Control  Tower,  Former,  SW 
comer  of  Sanford  Municipal  Airport,  SW 
of  jet.  of  ME  99  and  ME  109,  South  Sanford 
vicinity,  97000603 

NEBRASKA 

JeCTerson  County 

Fairbury  Conunercial  Historic  District, 
Roughly  bounded  by  6th.  F,  3rd.  and  B 
Sts..  and  RR  tracks.  Fairbury.  97000610 

Lancaster  County 

Chicago.  Burlington  *  Quincy  Steam 

Locomotive  No.  710,  Near  jet.  of  7th  and 

Q  Sts..  Lincoln,  97000609 
Greek  Row  Historic  District,  Roughly,  R  St. 

from  14th  to  17th  Sts.  and  16th  St.  from  R 

toVine  Sts.,  Lincoln,  97000611 

OKLAHOMA 

Garfield  County 

Lamerton  House,  1420  W.  Indian  Dr.,  Enid, 
97000613 

Oklahoma  County 

Shepherd  Historic  District,  Roughly  Imunded 
by  NW.  30th  and  NW.  25th  Sts.,  N. 
Pennsylvania  Ave.  and  N.  Youngs  Blvd., 
Oklahoma  City,  97000612 

Sequoyah  County 

Sallisaw  High  School,  200  W.  Creek  St., 
Sallisaw.  97000614 

TEXAS 

Tom  Green  County 

Freeze  Building,  (San  Angelo  MPS).  18  W. 
Concho  Ave..  San  Angelo,  97000615 

(FR  Doc.  97-14469  Filed  6-2-97;  8:45  am] 
BILUNG  CODE  4310-70-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
'  Chapter  35),  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 


and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  March  21, 1997,  in  62  FR 
13589,  at  which  time  a  60-calendar  day 
comment  period  was  announced.  This 
comment  period  ended  on  May  21, 
1997.  No  comments  were  received  in 
response  to  the  notice. 

This  information  collection 
submission  has  not  been  solicited  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collected  techniques  and  uses  of  other 
forms  of  technology. 

The  proposed  form  under  review  is 
summarized  below. 
DATES:  Comments  must  be  received  on 
orbefore  July  3,  1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W..  Washington,  D.C.  20527;  202/       .^ 
336-8565. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Docket  Library,  Room  10102,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503. 
202/395-5871. 

Summary  of  Form  Under  Review 

Type  of  Request:  New  form. 

Title:  Small  Business  Application  for 
Financing. 

Form  Number:  OPIC  220. 

Frequency  of  Use:  Once  per  in\  ^«'tor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  3  hours  per  project. 

Number  of  Responses:  100  per  year. 

Federal  Cost:  $3,000.00  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended. 
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.(Abstract  (Needs  and  Uses):  The 
application  is  sent  to  U.S.  companies 
requesting  information  concerning 
OPIC's  finance  program.  The 
information  provided  by  these 
companies  is  reviewed  by  OPIC  finance 
officers  to  determine  the  soundness  of 
the  proposed  project  and  the  applicants 
qualification  for  receiving  OPIC 
financial  assistance. 

Dated:  May  22. 1997. 
Junes  R.  Ofiiitt, 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

(FR  Doc  97-14356  Filed  &-2-97;  8:45  am] 
BH.UNG  COOe  3210-01-M 


COMMiSSiON 
[USJTC  SE-97-07] 


UDE 


Sys'-jne  Ac'  N4eeting 

AQENCr  HOCOINQ  THE  MEETING:  United 
States  International  Trade  Commission. 

Time  and  Date:  June  17,  1997  at  11:00 
a.m. 

Place:  Room  101.  500  E  Street  SW., 
Washington.  DC  20436. 

Status:  Open  to  the  public. 

Matters  to  be  Considered: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  lov.  No.  731-TA-749  (Final) 
(Persulfates  from  China)  —  briefing  and 
vote. 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  May  29, 1997. 
DoniM  R.  Koehnke, 
Secretary. 
(FR  Doc.  97-14585  Filed  5-30-97;  2:49  pm] 

BH.UNG  C006  702IM>2-P 


DE- A ^'■ME NT  OC  JUSTICE 

RIN1121-2A75 

Met'opoiita^  p  '■e^Q'-'e'-  and 
fr-^ergency  Se^'^ces  Na'ional  Training 

'''oq'itr-  *o'  P.rst  ResocM^'S  to 
'ei'O'  s!  inciOents 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Justice. 
ACTION:  Request  for  Proposals. 

SUIMARY:  The  Bureau  of  Justice 
Assistance  (BJA)  is  soliciting  grant 


applications  from  State  and  local 
agencies  for  firefighting  and  emergency 
services  training  programs.  This 
solicitation  is  to  announce  a  competitive 
grant  program  to  fund  three  or  four 
demonstration  sites  and  encourages 
State  and  local  agencies  that  have 
ixmovative  first  responder  training 
programs  to  conduct  firefighting  and 
emergency  services  responding  to 
terrorist  incidents  to  apply.  To  apply  for 
funding,  applicants  must  demonstrate: 
(1)  that  its  firefighting  and  emergency 
services  operations  are  innovative;  (2) 
that  they  can  be  easily  replicated  in 
other  metropolitan  jurisdictions;  (3)  and 
that  their  firefighting  and  emergency 
services  operations  are  relevant  for  first 
responders  to  terrorist  incidents  in 
urban  jurisdictions.  This  grant  program 
is  authorized  by  Title  VIII,  Subtitle  B. 
Section  819.  of  the  Anti-Terrorism  and 
Effective  Death  Penalty  Act  of  1996. 
This  announcement  is  to  advise 
interested  State  and  local  agencies  of  the 
availability  of  funding  for  a 
demonstration  project,  pursuant  to 
Public  Law  104-208,  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997. 

DATES:  Applications  for  funding  must  be 
received  by  the  Bureau  of  Justice 
Assistance  not  later  than  the  close  of 
business,  August  7. 1997. 
ADDRESS:  Applications  must  be  mailed 
to:  Control  Desk,  Bureau  of  Justice 
Assistance,  633  Indiana  Avenue. 
Washington,  D.C.,  N.W.,  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770.  You  may 
also  read  an  online  fact  sheet  regarding 
this  initiative,  or  download  and  print  a 
copy  of  this  aimouncement  by  accessing 
BJA's  homepage  at  http:// 
www.ojp.usdoj.gov.BJA/  and  clicking 
on  What's  New. 
SUPPLEMENTARY  INFORMATION: 
Applicants  should  present  their 
firefighting  and  emergency  services  first 
responder  programs  as  a  model  program 
that  demonstrates  a  significant  capacity 
to  enhance  uiban  jurisdictions'  abilities 
to  train  first  responders  to  respond  to 
incidents  of  terrorism  and  the  use  of 
weapons  of  mass  destruction  (e.g.. 
chemical,  biological,  and  nuclear 
incendiftry  and  explosive  devices). 
Eligible  applicants  must  have  an 
existing  firefighting  and  emergency 
services  capabiUty  that  they  believe 
could  serve  as  a  model  for  first 
responders  in  urban  jurisdictions. 
Selection  as  a  demonstration  site  will  be 
based  upon  the  apphcant's 
iimovativeness  in  its  approach  to  first 
responder  operations  and  the  program's 
replication  potential  in  other 


jurisdictions.  Most  importantly, 
applicants  must  demonstrate  a 
capability  to  effectively  respond  to  the 
demands  placed  upon  first  responders 
in  the  crisis  management  phase  of  a 
terrorist  incident. 

Grant  Offering:  BJA  will  provide 
funding  for  three  or  four  demonstration 
sites  to  document  and  test  the 
effectiveness  of  first  responder  training 
programs. 

Eligible  Applicants:  Eligibility  for 
funding  under  this  aimouncement  is 
limited  to  State  and  local  agencies  that 
have  an  existing  first  responder  training 
capacity  or  provide  direct  services  and 
support  on  a  continuing  basis  for  urban 
fire  fighting  and  emergency  medical 
services  operations. 

Application  Procedures 

A.  Description  of  First  Response 
Capabilities 

Applicants  applying  for 
demonstration  grant  funding  shall 
describe  the  first  responder  resources  in 
their  jurisdiction.  Descriptions  should 
comprehensively  portray  the  status  of 
firefighting  and  emergency  medical 
services  as  they  exist  within  the 
metropolitan  jurisdiction  and  address 
the  extent  to  which  first  responders 
have  received  training  in  the  systems 
and/or  methods  they  will  use  to  deal 
with  weapons  of  mass  destruction. 
Descriptions  shall  also  include:  the 
names  and  designations  of  organizations 
and  political  subdivisions  comprising 
the  metropolitan  jurisdiction  (eg., 
towns,  townships,  cities,  and  counties); 
the  names  of  emergency  medical 
services  organizations,  such  as 
hospitals,  clinics,  regional  medical 
centers/trauma  centers;  firefighting 
companies;  private  ambulance  and 
emergency  response  services;  State  and 
local  law  enforcement  agencies;  civil 
defense  organizations;  medical  ground 
and  air  evacuation  units/organizations; 
search  and  rescue  teams;  and 
components  of  the  National  Guard  or 
U.S.  Army  Reserve  designated  to 
respond  in  emergency  situations. 

B.  Description  of  First  Responder 
Operational  Procedures 

The  applicant  shall  provide 
information  pertaining  to  its  first 
responder  operations  that  clearly 
describe  organizational  tasks  and 
responsibilities  as  they  relate  to  specific 
issues  concerning  crisis  and 
consequence  management  (e.g., 
designated  on  site  commanders  (OSC), 
incident  conunand  structure  (ICS), 
hazardous  materials  reconnaissance  and 
collection  teams,  decontamination 
teams,  firefighters,  explosive  ordnance 
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disposal  units,  and  medical  services 
teams).  Descriptions  shall  also  contain 
general  operating  procedures/guidelines 
for  first  responders,  as  well  as  special 
instructions  for  handling  evacuees, 
triage,  hazardous  materials,  and 
contaminated  areas. 

C.  Goals  and  Objectives 

The  applicant  should  clearly  state  the 
goals  and  objectives  of  the 
demonstration  project  and  its  desired 
outcome.  For  example,  the  goals  of  the 
demonstration  project  should  result  in  a 
product  that  represents  and  documents 
sound  strategic  planning,  jurisdiction- 
wide  collaboration,  community  input, 
stakeholder  representation,  and 
integrated  planning  both  horizontally 
and  vertically  between,  among,  and 
within  participating  first  responder 
agencies.  The  primary  objective  of  the 
demonstration  project  should  be  to 
develop  a  first  responder  training 
program  that  can  be  easily  replicated  in 
other  large  metropolitan  jurisdictions. 

D.  Project  Implementation  Plan 

The  applicant  should  include  an 
overall  implementation  plan  outlining 
significant  events,  milestones, 
benchmarks,  and  outcomes.  For 
example,  the  applicant  should  describe 
the  structure  and  timing  of  special 
training  programs  to  support  first 
responder  operations,  the  design  and 
development  of  strategic  planning 
documents,  scheduling  of  stakeholder 
meetings/conferences,  meetings  with 
external  agencies  and  constituencies, 
and  scheduled  training  exercises  and 
the  description  of  scenarios  to  test 
operating  procedures.  The 
implementation  plan  should  be 
submitted  using  a  timeline  covering  a  12 
to  18  month  period  from  the  date  of  the 
award. 

E.  Project  Management 

The  applicant  should  submit  a 
detailed  description  concerning  the 
management  and  structure  of  the 
project.  For  example,  the  applicant 


should  identify  the  qualifications  and 
experience  of  the  project  managers,  the 
director,  and  the  staff.  Detailed 
information  should  be  provided 
concerning  their  roles  and 
responsibilities. 

F.  Organizational  Capability 

The  applicant  should  submit 
documentation  concerning  the 
organizational  experience  from  a 
programmatic  and  financial  perspective 
that  demonstrates  the  ability  of  the 
applicant  to  manage  the  project. 

G.  Application  Kits 

Interested  applicants  are  encouraged 
to  contact  the  Department  of  Justice 
Response  Center  at  1-800-421-6770  to 
request  an  application  kit  for  the 
Metropolitan  Firefighter  and  Emergency 
Services  National  Training  Program  for 
First  Responders  to  Terrorist  Incidents. 
An  application  kit  containing  the 
necessary  forms  will  be  mailed  upon 
request.  Within  the  metropolitan 
Washington,  D.C.  area,  please  call  202- 
307-1480. 

Dated:  May  27, 1997. 
Richard  H.  Ward, 
Acting  Director, 
Bureau  of  Justice  Assistance. 
IFR  Doc.  97-14203  Filed  6-2-97;  8:45  ami 

BILUNO  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  29, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 


individual  ICR,  with  apphcaoie 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  21»-5096 
ext.  143)  or  via  E-Mail  to 
TOMalley@dol.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  219- 
4720  between  1:00  p.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  writhin  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  National  Compensation  Survey. 

OMB  Number:  1220-0000  (new 
collection). 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 


Fofm 


Government  Estabhshment  Form  

Government  Generic  Level  Form  #1   

Government  Genenc  Leva)  Form  #2  

Government  Wage  Form  

Government  Work  Schedule  Form  

Government  Ber>efits  Collection  Form  (FYS  98  and  99 
only). 

Private  Estatstistiment  Form 

Private  Genenc  Level.  Form  #1  

Private  Establishment  Generic  Level  Form  «2 

Private  EstatJiishment  Wage  Form  


Total  re- 
sporxjents 


4,677 
4,677 
4,677 
4.677 
4,677 
1,715 


21,823 
21,823 
21,823 
21,823 


Frequency 


Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 

Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 
Annual  or  Quarterly 


Total  re- 
sponses 


6,393 
6,393 
6.393 
6,393 
6,393 
4,193 


32,497 
32,497 
32,497 
32.497 


Average 
time  per 
response 
(minutes) 


9 
9 
9 
9 
9 
49 


Total  burden 
hours  (est.) 


1,029. 
1.029. 
1,029. 
1,029. 
1,029. 
2,287 
(3,430-avg.  per 

year  used). 
4,801 
4,801. 
4,801. 
4.801. 
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Form 

Total  re- 
spondents 

Frequency 

Total  re- 
sponses 

■ 1 

Average 
time  per 
response 
(minutes) 

Total  burden 
hours  (est.) 

Private  Ei 

Private  E 

98  and 

GovemnK 

1 
Private  & 

Emptoynr* 
98  only 

Employm 

Employrm 

97  and 

Collection 

stablishment  Work  Schedule  Form 

21,823 
8,005 

133 

623 

158 

5.614 
8 

16,545 

Annual  or  Quarterly  

Annual  or  Quarterly  

Annual 

Annual „ 

Annual 

Quarterty  

Annual 

Annual 

32,497 
19,567 

133 

623 

158 

22,456 
8 

16,545 

9 
49 

262 

262 

220 

30 
15 

25 

4.801. 
10.673 
(16.009  Avg. 

Per  year 

used). 
194 

stablishment  Benefits  Collection  Form  (FYS 
99  only). 

snt  Benefit  Tests  Form  (FY  97  only)  

1 

stablishment  Benefit  Tests  Form  (FY  97  only) 

9nt  Cost  Index  Collection  Form  (FYS  97  and 
)■ 

ant  Cost  Index  Update  Form  

(583  Avg  Per 

year  used). 
906 
(2,718  Avg.  Per 

year  used). 
518 
(777  Avg.  Per 

year  used) 
11228 
2 
(3  Avg.  Per  year 

used) 
7,261 

ant  Cost  Index  Quality  Assurance  Form  (FYS 
98  only). 

done  solely  on  computer 

Total' 

32,578 

82,293 

62221 

NOTE:  All  figures  are  based  on  a  three-year  average.  The  total  respondents  and  total  responses  column  do  not  equal  the  totals,  because  most 
respondents  are  asked  to  give  data  that  will  be  used  on  several  forms. 


Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 

services):  0. 

Description:  This  collection  is  the 
implementation  of  the  new  National 
Compensation  Survey  (NCS),  formally 
called  COMP2000  program.  NCS,  when 
fully  implemented,  will  integrate  three 
separate  BLS  compensation  programs — 
the  Occupational  Compensation  Survey 
Program  (OCSP),  the  Employment  Cost 
Index  (ECI),  and  the  Employee  Benefits 
Survey  (EBS).  Data  are  collected  from 
both  the  private  non-farm  economy  and 
State  and  local  governments.  Data 
produced  from  this  survey  are  critical  in 
determining  pay  increases  for  Federal 
workers;  in  determining  monetary 
policy,  and  for  use  by  compensation 
administrators  and  researchers  in  the 
private  sector. 

Agency:  Employment  Standards 
Administration. 

Title:  Wage  Statement  (English  and 
Spanish). 

OMB  Number:  1215-0148  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Farms. 

Number  of  Respondents:  1,500,000. 

Estimated  Time  Per  Respondent:  Vi. 
minute. 

Total  Burden  Hours:  650,000. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 


Description:  The  Migrant  and     * 
Seasonal  Agricultural  Worker  Protection 
Act  requires  employers  of  agricultural 
workers  to  maintain  specific  weekly 
payroll  information  and  to  provide  a 
written  statement  of  this  information  to 
each  migrant  or  seasonal  worker.  Forms 
WH-501R  and  WH-501R(S)  are  opUonal 
forms  which  employers  may  use  to 
record  this  required  information  and 
provide  to  their  workers. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents  (29  CFR 
1904.8). 

OMB  Number:  12ia-0007  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  Farms; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  6,349 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  1,587 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  All  workplace  fatalities 
and  incidents  involving  the  in-patient 
hospitalization  of  three  or  more 
employees  must  be  reported  to  the 
Occupational  Safety  and  Health 
Administration  to  allow  the  Agency  to 
schedule  an  inspection/investigation  of 
the  occiurence.  Such  reporting  is 
required  by  law. 

Agency:  Bureau  of  Labor  Statistics. 


Tit7e.-  Veterans  Supplement  to  the 
CPS. 

OAffi  Number:  1220-0102 
(reinstatement  with  change). 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  12,000. 

Estimated  Time  Per  Respondent:  1 
iSinute. 

Total  Burden  Hours:  200. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  supplement  data  will 
provide  estimates  of  disabled  and 
Vietnam-theater  veterans  in  the  labor 
force,  recently  separated  veterans,  the 
niunber  of  veterans  who  feel  their 
disability  affects  labor  force 
participation,  and  information  about 
veterans  who  use  programs  that  are 
available  to  them.  Data  are  necessary  to 
evaluate  veterans'  programs  and  to  meet 
a  legislative  mandate  for  a  labor  market 
study. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  (Exemption  Application  No. 
D-09988)  Class  Exemption  for 
Collective  Investment  Fund  Conversion 
Transactions. 

OAfH  Number:  1210-0000  (new 
collection). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 
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Number  of  Respondents:  75,  category 
1=33.  category  2=42. 

Estimated  Time  Per  Respondent: 
category  1=9  hours,  category  2=35 
hours. 

Total  Burden  Hours:  1.767. 

Total  Annualized  capital /startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $119,250. 

Description:  This  class  exemption 
permits  an  employee  benefit  plan  (the 
Client  Plan)  to  purchase  shares  of  a 
registered  investment  company  (the 
Fund),  the  investment  adviser  for  which 
is  a  bank  (the  Bank)  or  plan  adviser  (the 
Plan  Adviser)  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
Advisers  ActL  that  also  serves  as  a 
fiduciary  of  a  Client  Plan,  in  exchange 
for  plan  assets  transferred  in-kind  to  the 
Fund  from  a  collective  investment  fund 
(CIF)  maintained  by  the  Bank  or  Plan 
Adviser,  in  connection  with  a  complete 
withdrawal  of  a  Client  Plan's  assets 
from  the  CIF. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Ethylene  Oxide  1910.1047. 

OMB  Number:  1218-0108  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  and 
Local  or  Tribal  governments. 

Number  of  Respondents:  52,546. 

Estimated  Time  Per  Respondent:  58    - 
minutes. 

Total  Burden  Hours:  50.300. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1 ,500,593. 

Description:  The  Ethylene  Oxide 
Standard  and  its  information  collection 
requirements  are  designed  to  provide 
protection  for  employees  from  adverse 
health  effects  associated  with 
occupational  exposu"?B-W=?thylene  oxide 
(EtO). 

The  Standard  requires  employers  to 
monitor  employee  exposure  to  EtO  and 
provide  notification  to  employees  of 
their  exposure  to  ethylene  oxide.  If 
monitoring  indicates  exposure  above  the 
8-hour  time  weight  average  of  one  part 
EtO  per  million  parts  of  air,  or  in  excess 
of  five  parts  of  EtO  per  million  part  of 
air  as  averaged  over  sampling  period  of 
15  minutes,  then  the  employer  is 
required  to  make  available  medical 
exams  to  employees  who  are,  or  may  be 
exposed  to  EtO  at  or  above  the  action 
level  (.5  parts  per  million  calculated  as 
an  eight  time-weight  average),  without 
regard  to  the  use  of  respirators,  for  at 
least  30  days  a  year.  Exposure 


monitoring  and  medical  records  are  to 
be  retained  for  prescribed  amounts  of 
time,  and  under  certain  circumstances 
such  records  may  be  transferred  to  the 
National  Institute  for  Occupational 
Safety  and  Health.  Employers  are  also 
required  to  communicate  the  hazards 
associated  with  exposure  to  EtO  through 
signs,  labels,  material  safety  data  sheets 
and  training. 
Theresa  M.  O'Malley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-14435  Filed  6-2-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act 
Allotments;  Wagner-Peyser  Act 
Preliminary  Planning  Estimates; 
Program  Year  (PY)  1997 

AGEK4CY:  Employment  and  Training 
Administration,  Labor. 
ACnOM:  Notice. 

SUMMARY:  This  notice  announces  States' 
Job  Training  Partnership  Act  (JTPA) 
allotments  for  Program  Year  (PY)  1997 
(July  1,  1997-June  30,  1998)  for  JTPA 
Titles  II-A,  II-C,  and  HI;  JTPA  Title  II- 
B  Summer  Youth  Employment  and 
Training  Program  for  Calendar  Year 
(CY)  1997;  and  preliminary  planning 
estimates  for  public  employment  service 
activities  under  the  Wagner-Peyser  Act 
for  PY  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  JTPA  allotments,  contact  Mr.  James 
M.  Aaron,  Director,  Office  of 
Employment  and  Training  Programs, 
Room  N4666.  200  Constitution  Avenue, 
NW.,  Washington,  D.C.  20210; 
Telephone:  202-219-5580.  For 
Employment  Service  planning  levels 
contact  Mr.  John  R.  Beverly,  Director, 
U.S.  Employment  Service,  Room  N- 
4470,  200  ConsUtution  Avenue,  NW., 
Washington,  D.C.  20210;  Telephone: 
202-219-5257.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Department)  is  announcing  Job  Training 
Partnership  Act  (JTPA)  allotments  for 
Program  Year  (PY)  1997  (July  1,  1997- 
June  30,  1998)  for  JTPA  Tides  II-A,  II- 
C,  and  III,  and  for  the  Summer  Youth 
Employment  and  Training  Program  in 
Calendar  Year  (CY)  1997  for  JTPA  Title 
II-B;  and,  in  accord  with  Section  6(b)(5) 
of  the  Wagner-Peyser  Act,  preliminary 
planning  estimates  for  public 
employment  service  (ES)  activities 
under  the  Wagner-Peyser  Act  for  PY 


1997.  The  allotments  and  estimates  are 
based  on  the  appropriations  for  EKDL  for 
Fiscal  Year  (FY)  1997. 

Attached  is  a  listing  of  the  allotments 
for  PY  1997  for  programs  under  JTPA 
Titles  II-A,  II-C,  and  HI;  allotments  for 
the  CY  1997  Summer  Youth 
Employment  and  Training  Program 
under  Title  II-B  of  JTPA;  and 
preliminary  planning  estimates  for 
public  employment  service  activities 
under  the  Wagner-Peyser  Act.  The  PY 
1997  allotments  for  Titles  II-A,  II-C, 
and  in  and  the  ES  preliminary  planning 
estimates,  are  based  on  the  funds 
appropriated  by  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997,  Public  Law  104-208,  for  FY  1997. 

These  JTPA  allotments  will  not  be 
updated  for  subsequent  unemployment 
data.  The  Employment  Service 
preliminary  estimates  are  based  on 
averages  for  the  most  current  12  months 
ending  September  1996  for  each  State's 
share  of  the  civilian  labor  force  and 
unemployment.  Final  planning 
estimates  will  be  published  in  the 
Federal  Register  based  on  Calendar 
Year  1996  unemployment  data. 

Title  n-A  Allotments 

The  Attachment  shows  the  PY  1997 
JTPA  Title  II-A  Adult  Training  Program 
allotments  by  State  for  a  total 
appropriation  of  $895,000,000.  For  all 
States,  Puerto  Rico  and  the  District  of 
Columbia,  the  following  data  were  used 
in  computing  the  allotments: 
— Data  for  areas  of  substantial 

unemployment  (ASU)  are  averages  for 

the  12-month  period,  July  1995 

through  June  1996. 
— The  number  of  excess  unemployment 

individuals  or  the  ASU  excess 

(depending  on  which  is  higher)  are 

averages  for  this  same  12-month 

period. 
— The  economically  disadvantaged 

adult  data  (age  22  to  72,  excluding 

college  students  and  military)  are 

from  the  1990  Census. 

The  allotments  for  the  Insular  Areas, 
including  the  Freely  Associated  States, 
are  based  on  unemployment  data  from 
1990  Census  or,  if  not  available,  the 
most  recent  data  available.  A  90  percent 
relative  share  "hold-harmless"  of  the  PY 
1996  Title  II-A  allotments  for  these 
areas  and  a  minimum  allotment  of 
$75,000  were  also  applied  in 
determining  the  allotments. 

Title  II-A  funds  are  to  be  distributed 
among  designated  service  delivery  areas 
(SDAs)  according  to  the  statutory 
formula  contained  in  Section  202(b)  of 
JTPA,  as  amended  by  Tile  VII, 
Miscellaneous  Provisions  of  the  JTPA 
Amendments  of  1992.  (This  Title  VII 
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provides  an  interim  allocation 
methodology  which  applies  to  the  PY 
1997  allotments].  This  is  the  same 
formula  that  has  been  used  in  previous 
program  years;  however,  prior  to  PY 
1993  a  different  definition  of 
"economically  disadvantaged"  was 
used. 

ITPA  Titie  n-B  Allotments 

The  Attachment  shows  the  CY  1996 
JTPA  Title  Il-B  Summer  Youth 
Employment  and  Training  Program 
allotments  by  State  based  on  the  total 
available  appropriation  for  CY  1997  of 
$871,000,000.  These  funds  were 
obhgated  as  Fiscal  Year  1996  funds,  not 
as  Program  Year  1996  funds. 

The  data  used  for  these  allotments  are 
the  same  unemployment  data  as  were 
used  fcH-  Title  II-A,  except  that  data  for 
the  number  for  economically 
disadvantaged  youth  (age  16  to  21, 
excluding  college  students  and  miUtary) 
from  the  1990  Census  was  used.  For  the 
Insular  Areas  and  Native  Americans,  the 
allotments  are  based  on  the  percentage 
of  Title  n-B  funds  each  received  during 
the  previous  siunmer. 

Title  n-B  funds  for  the  1997  Summer 
Program  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
statutory  formula  contained  in  Section 
252(b)  of  JTPA,  as  amended  by  Title  Vn. 
Miscellaneous  Provisions,  of  the  JTPA 
Amendments  of  1992.  This  Title  Vn 
provides  an  interim  allocation 
methodology  which  applies  to  the  PY 
1996  aUotments.  The  Title  U-B  formula 
is  the  same  as  for  Title  n-C.  This  is  the 
same  formula  which  was  used  in  the 
previous  program  year. 

JTPA  Title  n-C  Allotments 

The  Attachment  shows  the  PY  1997 
JTPA  Title  n-C  Youth  Training  Program 
allotments  by  State  for  a  total 
appropriationof  $126,672,000.  For  all 
States,  the  Insular  Areas,  Puerto  Rico, 
and  the  District  of  Columbia,  the  data 
used  in  computing  the  allotments  are 
the  same  data  as  were  used  for  Title  n- 
B  allotments. 

The  allotments  for  the  Insular  Areas 
are  based  on  unemployment  data  from 


the  1990  census  or,  if  not  available,  the 
most  recent  data  available.  Title  n-C 
funds  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
statutory  formula  contained  in  Section 
262(b)  of  JTPA,  as  amended  by  Title  Vn, 
Miscellaneous  Provisions,  of  the  JTPA 
Amendments  of  1992.  The  Title  H-C 
formula  is  the  same  as  for  Title  n-B. 
This  is  the  same  formula  which  was 
used  in  the  previous  program  year. 

JTPA  Title  m  Allotments 

The  Attachment  shows  the  PY  1997 
JTPA  Title  m  Dislocated  Worker 
Program  allotments  by  State,  for  a  total 
of  $1,286,200,000.  The  total  includes  80 
percent  allotted  by  formula  to  the  States 
and  20  percent  for  the  National  Reserve, 
including  funds  allotted  to  the  Insular 
Areas. 

Title  in  formula  funds  are  to  be 
distributed  to  State  and  substate 
grantees  in  accordance  with  the 
provisions  in  Section  302  (c)  and  (d)  of 
JTPA,  as  amended. 

Except  for  the  Insular  Areas,  the 
unemployment  data  used  for  computing 
these  allotments,  relative  numbers  of 
unemployed  and  relative  numbers  of 
excess  unemployed,  are  averages  for  the 
October  1995  through  September  1996 
period.  Long-term  unemployed  data 
used  were  for  CY  1995.  Allotments  for 
the  Insular  Areas  are  based  on  the  PY 
1997  Title  n-A  allotments  for  these 
areas. 

A  reallotment  of  these  published  Title 
in  formula  amounts,  as  provided  for  by 
Section  303  of  JTPA,  as  amended,  will 
be  based  on  completed  program  year 
expenditure  reports  submitted  by  the 
States  and  received  by  October  1, 1997. 
The  Title  HI  allotment  for  each  State 
will  be  adjusted  upward  or  downward, 
based  on  whether  the  State  is  eligible  to 
share  in  reallotted  funds  or  is  subject  to 
recapture  of  funds. 

Wagner-Peyser  Act  Employment 
Service  Final  Planning  Estimates 

The  Attachment  shows  preUminary 
planning  estimates  which  have  been 
produced  using  the  formula  set  forth  at 
Section  6  of  the  Wagner-Peyser  Act,  29 


U.S.C.  49e.  These  aiiotinenls  art  based 
on  averages  for  the  most  current  12 
months  ending  September  1996  for  each 
State's  share  of  the  civilian  labor  force 
and  unemployment.  Final  planning 
estimates  will  be  pubUshed  in  the 
Federal  Register,  based  on  Calendar 
Year  1996  data,  as  required  by  the 
Wagner-Peyser  Act. 

The  total  planning  estimate  includes 
$18,000,000  of  the  total  amount 
available,  which  is  being  withheld  from 
distribution  to  States  to  finance  postage 
costs  associated  with  the  conduct  of 
Employment  Service  business  for  PY 
1997. 

The  Secretary  of  Labor  has  set  aside 
3  percent  of  the  total  available  funds  to 
assiire  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 
required  under  Section  6(b)(4)  of  the 
Wagner-Peyser  Act.  In  accordance  with 
this  provision,  $22,312,050  is  set  aside 
for  administrative  formula  allocation. 
These  set-aside  funds  are  included  in 
the  total  planning  estimate.  Set-aside 
funds  are  distributed  in  two  steps  to 
States  which  have  lost  in  their  relative 
share  of  resources  from  the  prior  year. 
In  step  one,  States  which  have  a  CLF 
below  one  million  and  are  below  the 
median  CLF  density  are  maintained  at 
100  percent  of  their  relative  share  of 
prior  year  resources.  All  remaining  set- 
aside  funds  are  distributed  on  a  pro  rata 
basis  in  step  two  to  all  other  States 
losing  in  relative  share  from  the  prior 
year,  but  which  do  not  meet  the  size  and 
density  criteria  for  step  one. 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  employment 
service  offices,  services  for  groups  with 
special  needs,  and  for  the  extra  costs  of 
exemplary  models  for  delivering  job 
services. 

Signed  at  Washington,  D.C.  this  28  day  of 
April,  1996. 

RayBond  Uhalde, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 
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PY 1997  Stat*  Altotments 


ToM . . . . 

Atataraa. 
Alaslu.. 
Arizona . . 


Colorado... 
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Florida 


Kansas . . 
Karrtyehy . 
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South  Carolina . 
South  Dakota  . 
Ta 


Texas . 
Utah.. 
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Washlnglon. . 
Wast  Virginia . 
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Amorican  Samoa . 
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Marshal  Islands . 

Micronesia 


Paiau 

Virgin  Islands  .  .  .  . 

Native  Americans . 

Natiocial  Reserve.  . 

Postage/  Other  . . . 


JTPAI« 

SURVnOT 


JTMI« 
Youth 
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15.425.171 
2.827.324 

13.0S2.S45 
6.880.700 

153.250.166 
7.032.108 
7.530.440 

2.231  .sa» 

3.672.4S3 
40.250.581 
17.4S2.987 

4.0»1.170 

3.088.832 
36.564.557 
13.641,788 

3.708.805 

4.380.906 
14.S8S.80S 
20.037.136 

3.945.811 

12.140^18 

18.130.3SO 

27.1X.2ie 

8.114.288 

11.212.S04 

11,987.379 

3.372.198 

2.231.58* 

4,347,763 

2.648.888 

27.880.530 

7.383.33* 

68.296.562 

16.354.381 

2.231.580 

34.007.534 

8.288,080 

6.362.790 

30.717.704 

41.062.705 

3.203.008 

11,215.096 

2.231 .580 

17.572.763 

73.505.480 
2.319,*3* 
2.231,580 

14.404.122 

19,6*4,580 
9,333.487 
9.030.434 
2.231.58* 

158.403 
445,536 
336.443 

501.610 
134,403 
102.548 
683.614 

0 

0 

0 


14.731,380 
2,713,3*4 

12,757,901 
6,572.8*0 

150.622.855 
6.841.072 
7,138,888 
2.1S4.275 

3.471.224 
37.105.802 
16.950.736 

3,714.506 

3.(00.548 
34.222.338 
13.124.156 

3.386.347 

4.000.922 
13.445.916 
19.306.183 

3.700.352 

11.342.814 

15.441.110 

26.546.210 

7.746.557 

11.420.936 

11.304,306 

3,066.548 

2.134.275 

4.138.806 

2.483.970 

28.201.798 

7.122.519 

62.275.486 

15.370.819 

2,134.275 

32,431,985 

7.801.012 

7.910.736 
3e.804.W7 
36.828.677 

2.967.817 
10.721.280 

2.134.275 
16.488.906 

72.907.242 
2.806.416 
2.134,275 

13.667,190 

18,972,021 
8.808.248 
8,560.958 

2.134.275 

86.121 

606.424 

23.78S 

56.317 

M.931 

9.326 

457.253 

15.830.842 

0 

0 


2.178.730 
401.486 

1.887,368 
972.558 

22.288,883 

962,846 

1,066.977 

315.841 

513,620 
5.400,360 
2.506,119 

548.817 

448.415 
5.O(t3.7O0 
1.941,916 

524,918 

806.939 
1.960.525 
2.866.062 

547.416 

1.878.310 
2.282,978 
3,928.206 

1.146.515 

1.680.888 

1.671.008 

452.114 

315.841 

612,293 

360,611 

3.876.949 

1.053.884 

9.214.5*3 
2.274.343 

315.641 
4.796.799 

1.152.970 

1.188.796 
5.445.706 
5.780.082 

430.047 
1.586,374 

315,841 
2,430.485 

10,801.038 

385.510 

315.841 

2.025.225 

2.807,195 

1,303.312 

1.280.434 

315.841 

22.419 
63,058 
47,616 
70.905 
19.022 
14.514 
98.189 

0 

0 

0 


14.887,940 
3.931.646 

10,790.780 
5,806.001 

226.611.366 

6.560.865 

12.260,328 

1.986,568 

5.631 ,401 
47,487,185 
15,447,527 

5,302.433 

3.203.481 
41.727.288 
11.375.233 

4.200.472 

4.800.124 
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NATIONAL  AERONAirriCS  ANO 
SPACE  ADMINISTRATION 

^''osoei.-TJve  Paten!  j.ic&ns*j 

AGENCt ;  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

Ucense. 

SUMMARY:  NASA  hereby  gives  notice 
that  Candace  L.  Caminati,  doing 
business  as  BioMetric  Systems,  of 
Houston,  Texas,  4ias  applied  for  an 
exclusive  license  to  practice  the 
inventicm  described  and  claimed  in 
NASA  Case  No.  ARC  14048-1,  entitled 
"Autogenic-Feedback  Training  Exercise 
(AFTE)  Method  and  System,"  for  which 
a  United  States  Patent  Application  was 
filed  by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Ames  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  August  4,  1997. 
FOB  FURTHER  tNFORMATlOH  COMTACT:  Mr. 
Kenneth  L.  V\  ,s   ,;.     atent  Counsel, 
NASA  Ames  Research  Center,  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035, 
telephone  (415)  604-5104. 

Dated:  May  27.  1997. 
Edward  A.  Fr»kle, 

General  Counsel. 

(PR  Doc.  97-14465  Filed  6-2-97;  8:45  am) 

MLUNO  OOOE  7St*-«1-M 


NATIONAL  AERONAUT  iCi  AND 
SPACE  ADMINIS^Rfi'tON 

Notsce  fT  -080' 

a3£nc*   National  Aeronautics  and 

o^dcu  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Houston  Advanced  Research  Center 
(HARC).  of  Woodlands.  Texas,  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5,225,065 
entitled.  "Conically  Scanned 
Holographic  Lidar  Telescope,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  Ucense  should 
be  sent  to  Goddard  Space  Flight  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  August  4,  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  M.  Miller,  Patent  Counsel,  Goddard 
Space  Flight  Center,  Mail  Code  204, 
Greenbelt.  MD  20771,  telephone  (301) 
286-7351. 

Dated:  May  27. 1997. 
Edward  A.  Frankle. 
General  Counsel. 

[PR  Doc.  97-14466  Filed  6-2-97;  8:45  am) 
BILUNQ  CODE  7S10-01-M 


.SAIiONA-.,  AERONAUTICS  AND 
SPACE  ADMINiS'^RA^iON 


[Notice  97-078J 

Pro£t>ect've  -"J 


-icer  ^8 


AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Thomas  Jensen,  of  Boise,  Idaho, 
George  Gordon,  of  Denver,  Colorado, 
and  Andrew  McKittrick,  of  Plantation, 
Florida,  have  applied  for  an  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  NASA  Case 
No.  ARC  14048-1,  entitled  "Autogenic- 
Feedback  Training  Exercise  (AFTE) 
Method  and  System,"  for  which  a 
United  States  Patent  Application  was 
filed  by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Ames  Research  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  August  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  L.  Warsh,  Patent  Counsel, 
NASA  Ames  Research  Center,  Mail  Stop 
202A-3.  Moffett  Field,  CA  94035. 
telephone  (415)  604-5104. 

Dated:  May  27,  1997. 
Edward  A.  Frankle, 
General  Counsel. 

(PR  Doc.  97-14464  Filed  6-2-97;  8:45  am] 
BILLMQ  COOC  7S1»-01-M 


NAT'T'NA,  AERONAUTICS  AND 
SPACE  AOMiNiS^'-HA^-'ON 

[Notice  97-077j 

Prosoect!v<?  Patent '  'cense 

agency:  iNdiionai  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  that  Telectro-Mek,  Inc.,  of  Fort 


Wayne,  IN  46857-1289,  has  applied  for 
an  exclusive  Ucense  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,050,081,  entitled  "Method 
and  System  for  Monitoring  and 
Displaying  Engine  Performance 
Parameters,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
NASA  Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  August  4, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
George  F.  Helfrich,  Patent  Counsel, 
NASA  Langley  Research  Center,  Mail 
Stop  212,  Hampton,  VA  23681-0001; 
telephone  (757)  864-9260;  fax  (757) 
864-9190. 

Dated:  May  27, 1997. 
Edward  A.  Frankla, 

General  Counsel. 

|FR  Doc.  97-14463  Filed  6-2-87;  8:45  am) 

MUJNO  COOC  7S10-ei-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

^r     -}s  Schedules;  Availability  and 

Bequest  for  Comments 

AGENCY:  Office  of  Records  Services, 

National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  availabiUty  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  .Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  pubUc 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  18, 
1997.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
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ADDRESSES:  Address  requests  lor  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  College  Park,  MD 
20740-6001.  Requesters  must  cite  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
FOA  FURT>«R  INFOfUMATION  CONTACT: 
Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  telephone  (301)713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  gnmted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-AU- 
97-7).  Professional  conduct  and  legal 
mismanagement  records  accumulated  in 
the  office  of  the  judge  Advocate 
General. 

2.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 


Administrauoa  in  1-370-96-8). 
Nautical  chart  source  standard  files. 

3.  Department  of  Justice  (Nl-€0-97- 
3).  Case  files  relating  to  enforcement  of 
the  Americans  with  DisabiUties  Act  of 
1990. 

4.  Department  of  Justice  {Nl-118-97- 
1).  Reading  files  maintained  by  U.S. 
Attorneys. 

5.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-8). 
Special  assignments  files. 

6.  Department  of  State,  Bureau  of 
Public  Affairs  (Nl-59-97-11).  "U.S. 
Foreign  Affairs  on  CD-ROM"  prepared 
by  the  Office  of  Public  Communications. 

7.  Department  of  State  (Nl-59-97- 
16).  Routine,  facilitative,  duplicative,  or 
fi-agmentary  records  of  Bureau  of 
African  Affairs,  Bureau  of  Inter- 
American  Affairs,  Bureau  of  Intelligence 
and  Research,  and  the  Executive 
Secretariat. 

8.  Department  of  the  Treasury,  Office 
of  the  Comptroller  of  the  Currency  (Nl- 
101-97-3).  Bank  examination  working 
papers. 

9.  Consumer  Product  Safety 
Commission  (Nl— 424-94-1).  Case  files 
maintained  by  the  Office  of  General 
Counsel. 

10.  Federal  Retirement  Thrift 
Investment  Board  (Nl-474-96-1,  Nl- 
474-96-3  through  5;  Nl-474-97-1 
through  5).  Comprehensive  schedules 
for  all  offices  except  General  Counsel. 

11.  Institute  of  Museum  and  Library 
Services  (Nl-288-97-1  and  N1-28&- 
97-2).  Formula  grant-related  records 
and  working  papers  to  discretionary 
grants. 

12.  National  Indian  Gaming 
Commission  {Nl-220-97-6). 
Comprehensive  schedule  for  textual  and 
audiovisual  records  (substantive 
program  records  are  designated  for 
permanent  retention). 

13.  Pension  Benefit  Guaranty 
Corporation  (Nl-465-95— 4).  Records  of 
the  Office  of  General  Counsel. 

14.  President's  Council  on  Physical 
Fitness  and  Sports  (Nl-220-97-5). 
Comprehensive  records  schedule. 

Dated:  May  27.  1997. 

Michael  J.  Kurtz, 

Assistant  Archivist,  for  Record  Services — 
Washington.  DC. 

jFR  Doc.  97-14403  Filed  6-2-97;  8:45  am) 

BtLUNO  COOe  7S15-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Time:  9:30  a.m.,  Tuesday,  June  10, 
1997. 


fiace:  i  ne  Board  Room,  5th  Floor 
490,  L'Enfant  Plaza,  S.W., Washington. 
DC.  20594. 

Status:  Open. 

Matters  to  be  Discussed: 
6794A    Recommendations  on  Air  Bags 

and  Occupant  Restraint  Use. 
6595A    Marine  Accident  Report: 

Grounding  of  the  Liberian  Passenger 

Ship  STAR  PRINCESS  on  Poundstone 

Rock,  Lyim  Canal,  Alaska,  Jime  23, 

1995. 

News  Media  Contact:  Telephone: 
(202)  314-6100.  , 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  314-6065. 

Dated:  May  30.  1997. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(PR  Doc.  97-14554  Filed  5-30-97;  2:48  pmj 

BtLUNO  COOC  7S33-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  030-30691  License  No.  35- 
26953-01  EA  96-502] 

In  the  Matter  of  Bamett  Industrial  X- 
Ray,  Inc.,  Stillwater,  OK;  Order 
Imposing  Civil  Monetary  Penalty 

I 

Bamett  Industrial  X-Ray,  Inc.,  (BIX  or 
Licensee)  is  the  holder  of  Materials 
License  No.  35-26953-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  December  28, 1988, 
and  last  renewed  on  March  21,  1996. 
The  license  authorizes  the  Licensee  to 
possess  sealed  radioactive  sources  for 
use  in  conducting  industrial 
radiography  activities  in  accordance 
with  the  conditions  specified  therein. 

U 

An  inspection  and  investigation  of  the 
Licensee's  activities  was  conducted 
October  3, 1996,  through  December  9, 

1996,  in  response  to  a  radiography 
incident  which  the  Licensee  reported  to 
the  NRC.  The  results  of  this  inspection 
and  investigation  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (notice)  was  served  upon 
the  Licensee  by  letter  dated  February  24, 

1997.  The  Notice  described  the  nature  of 
the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the 
violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  March  11,  1997.  In  its 
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response,  the  Licensee  admitted  the 
violations,  but  requested  that  the  civil 
penalty  be  remitted  based  on  the 
circumstances  of  this  case  (see 
Appendix). 

m 


After  consideration  of  the  Licensee's 
response  and  the  arguments  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the  penalty 
proposed  for  the  violations  designated 
in  the  Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $4,000  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  Mr.  James 
Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville.  MD 
20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555, 
and  iiKlude  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Docimient  Control  Desk, 
Washington,  DC.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive.  Suite  400,  Arlington, 
Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 


payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 

Junes  Lieberman, 

Director.  Office  of  Enforcement. 

Appendix 

Evaluation  and  Conclusions 

On  February  24, 1997,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  inspection  and  investigation. 
Bamett  Industrial  X-Ray,  Inc..  (BEX  or 
Licensee)  resptonded  to  the  Notice  on  March 
11. 1997.  BIX  admitted  the  violations,  but 
requested  that  the  civil  penalty  be  remitted 
based  on  the  circumstances  of  this  case.  The 
NRC's  evaluation  of  the  Licensee's  request    ' 
and  conclusions  follow: 

Summary  of  Licensee 's  Request  for  Mitigation 

BLX  stated  that  the  employees  who 
committed  the  violations  were  amply  trained 
in  radiation  safety  as  well  as  prof>er 
radiography  techniques  and  were  audited  by 
BDC  more  often  than  required  by  NRC 
regulations.  BIX  further  stated  that  it  feels  the 
"two  men  in  question  took  it  upon 
themselves  to  disregard  what  they  knew  to  be 
right  and  legal."  BIX  stated  that  50  percent 
responsibility  on  the  part  of  the  company,  as 
the  penalty  implies, ■  is  inequitable,  and 
requested  that  the  penalty  be  remitted  in 
light  of  the  circumstances  of  the  case  and 
BIX's  actions  in  resp)onding  to  and  ref>orting 
the  incident. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  NRC  recognizes  that  BIX's  employees 
were  fully  trained  and  audited  in  accordance 
with  NRC  requirements.  The  NRC's 
Enforcement  Policy,  however,  does  not  allow 
mitigation  of  a  civil  penalty  for  that  reason 
because  training  and  auditing  are  required  by 
NRC  regulations.  While  the  NRC 
acknowledges  that  Licensee  employees  may 
have  been  audited  more  frequently  than  what 
is  required  by  NRC  requirements,  it  appears 
that  such  frequency  was  not  sufficient  to 
prevent  the  violations  described  in  the 
Notice.  NRC  regulations  set  forth  minimum 
auditing  requirements.  It  is  BIX's 
responsibility  to  control  its  activities, 
including  auditing  as  necessary  to  ensure 
compliance.  In  that  regard,  it  is  noteworthy 
that  BIX  stated,  in  its  March  11, 1997 
response  to  the  Notice,  that  it  has  "increased 
the  number  of  jobsite  audits  by  100%  per 
radiographic  crew." 

As  to  BIX's  statement  that  the 
radiographers  disregarded  regulatory 


'  The  proposed  penalty  was  one  half  of  the  base 
value  for  a  Severity  Level  D  problem. 


requirements,  the  NRC  considered  the 
radiographers'  conduct  in  its  enforcement 
decision.  Specifically,  on  April  15. 1997,  the 
NRC  issued  a  Confirmatory  Order  to  the 
radiographer  prohibiting  him  from  engaging 
in  NRC-licensed  activities  for  a  period  of 
three  years,  and  a  letter  to  the  assistant 
radiographer  reminding  him  that  similar 
misconduct  in  the  future  may  lead  to 
significant  eitforcement  action  against  him. 

Nevertheless,  the  radiographers'  conduct 
on  October  3, 1996,  does  not  relieve  BIX  of 
its  responsibility  as  a  licensee  of  the 
Commission.  As  noted  below,  the 
Commission  has  left  no  doubt  that  licensees 
are  responsible  for  violations  of  NRC 
requirements  regardless  of  whether  they 
occurred  as  a  result  of  negligence  or  willful 
misconduct.  BIX's  argument  that  it  should 
not  be  held  fully  responsible  for  the  actions 
of  its  employees  is  contrary  to  NRC 
requirements,  the  Enforcement  Policy,  and 
p>ast  enforcement  acUons. 

10  CFR  34.2.  defines  Radiographer  as  "any 
individual  who  pwrforms  or  who.  in 
attendance  at  the  site  where  the  sealed  source 
or  sources  are  being  used,  personally 
supervises  radiographic  operations  and  who 
is  responsible  to  the  licensee  for  assuring 
compliance  with  the  requirements  of  the 
Conunission's  regulations  and  the  conditions 
of  the  license."  [Emphasis  added] 

Section  Vl.A.  of  the  Enforcement  Policy 
states,  in  part,  that  "licensees  are  not 
ordinarily  cited  for  violations  resulting  from 
matters  not  within  their  control,  such  as 
equipment  failures  that  were  not  avoidable 
by  reasonable  licensee  quality  assurance 
measures  or  management  controls.  Generally, 
however,  licensees  are  held  responsible  for 
the  acts  of  their  employees." 

The  Commission  formally  considered  the 
resftonsibility  issue  between  a  licensee  and 
its  employees  in  its  decision  concerning  the 
Atlantic  Research  Corporation  case,  CLl-SO- 
7,  dated  March  14,  1980.  In  that  case,  the 
Commission  stated,  in  part,  that  "a  division 
of  responsibility  between  a  licensee  and  its 
employees  has  no  place  in  the  NRC 
regulatory  regime  which  is  designed  to 
implement  our  obligation  to  provide 
adequate  protection  to  the  health  and  safety 
of  the  public  in  the  commercial  nuclear 
field."  Therefore,  the  Licensee's 
understanding  of  its  responsibility  (i.e..  50 
percent  responsibility  on  the  part  of  BIX)  is 
incorrect.  The  NRC  holds  its  licensees  100 
percent  responsible  for  licensed  activities.  To 
hold  otherwise,  would  mean  that  BIX 
improperly  transferred  control  of  licensed 
material  to  its  employees. 

The  NRC  does  not  sf)ecifically  license  the 
management  or  the  employees  of  a  company; 
rather,  the  NRC  licenses  the  entity.  The 
licensee  uses,  and  is  responsible  for  the 
possession  of.  licensed  material.  The  licensee 
is  the  entity  that  hires,  trains,  and  supervises 
the  employees.  All  licensed  activities  are 
carried  out  by  employees  of  the  licensee  and, 
therefore,  all  violations  are  caused  by 
employees.  A  licensee  obtains  the  benefits  of 
good  employee  fjerformance  and  suffers  the 
consequences  of  |X)or  employee  performance. 
Not  holding  the  licensee  responsible  for  the 
actions  of  its  employees,  whether  such 
actions  result  frt>m  negligence  or  willful 
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misconduct,  is  tantamouat  ;u  aol  holding  the 
licensee  responsible  for  the  use  or  possession 
of  licensed  material.  If  the  NRC  adopted  this 
position,  there  would  be  less  incentive  for 
licensees  to  monitor  their  own  activities  to 
assure  compliance  because  licensees  could 
attribute  noncompliance  to  employee 
negligence  or  misconduct. 

With  regard  to  BIX's  argument  that  its 
actions  in  resp>onding  to  and  re]X>rting  the 
incident  should  be  considered,  the  NRC 
notes  that  BLX's  actions  were  considered  in 
proposing  the  civil  penalty.  In  fact,  as  stated 
in  the  NRC's  February  24. 1997  letter,  BIX's 
prompt  voluntary  reporting  of  the  incident  to 
the  NRC  and  its  prompt  and  comprehensive 
corrective  actions  formed  the  basis  for 
proposing  a  civil  penalty  limited  to  one-half 
of  the  base  value  for  a  Severity  Level  D 
problem.  Thus,  the  NRC  believes  that  the 
circumstances  of  this  case  were  appropriately 
considered  in  determining  the  pro{>osed 
penalty  amount. 

NBC  Conclusion 

The  NRC  rejects  BIX's  arguments  that  it 
should  not  be  held  fully  responsible  for  the 
violations,  and  believes  that  BIX's  actions  in 
responding  to  and  re(>orting  the  incident 
were  appropriately  considered  in 
determining  the  proposed  penalty  amount. 
The  NRC  concludes,  therefore,  that  the 
Licensee  has  not  provided  adequate 
justification  for  a  reduction  or  remission  of 
the  proposed  civil  penalty.  Consequently,  the 
proposed  civil  penalty  in  the  amount  of 
$4,000  should  be  imposed  by  order. 

(FR  Doc.  97-14394  Filed  6-2-97;  8:45  am] 
BlUJNa  CODE  7SM-01-P 


NUCl  ?  ft  P  REGULATORY 
COMMISSION 

PA  97-032] 

In  Oie  Man?  _  m-  Daniel  R.  Baudino; 
Order  Prohibiting  Involvement  In  NRC- 
Ucensed  Activities 

I 

Mr.  Daniel  R.  Baudino  was  formerly 
employed  by  Bechtel  Constructors  Inc. 
(Bechtel]  at  the  Commonwealth  Edison 
Company's  Dresden  Nuclear  Station 
(ComEd,  Dresden,  or  Licensee)  where  he 
was  granted  unescorted  access.  ComEd 
holds  Facility  Licenses  No.  DFR-2,  No. 
DPR-19.  and  No.  DPR-25  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  part 
50.  These  Ucenses  authorize  ComEd  to 
operate  the  Dresden  Nuclear  Station, 
Units  2  and  3,  and  possess  and  maintain 
but  not  operate  Unit  1  (Dresden  Station) 
located  near  Morris,  Illinois,  in 
accordance  with  the  conditions 
specihed  therein. 

n 

In  accordance  with  10  CFR  73.56. 
nuclear  power  plant  licensees  must 
conduct  access  authorization  programs 


for  individuals  seeking  unescorted 
access  to  protected  and  vital  areas  of  the 
plant  with  the  objective  of  providing 
high  assurance  that  individuals  granted 
unescorted  access  are  trustworthy  and 
reliable  and  do  not  constitute  an 
unreasonable  risk  to  the  health  and 
safety  of  the  pubhc.  The  unescorted 
access  authorization  program  must 
include  a  background  investigation, 
including  criminal  history.  The  decision 
to  grant  imescorted  access  authorization 
must  be  based  on  the  licensee's  review 
and  evaluation  of  all  pertinent 
information. 

In  order  to  be  certified  for  unescorted 
access  at  Dresden  Station  as  a  contractor 
employee,  Mr.  Baudino  completed 
Dresden  Station  forms  entitled 
"Personal  History  Questionnaires  for 
Unescorted  Access"  (personal  history 
questionnaires)  on  several  occasions, 
including  January  16,  1992,  and  October 
5,  1992.  On  each  of  these  forms,  Mr. 
Baudino  indicated  and  certified  with  his 
signature  that  he  had  never  been 
arrested  and  convicted  of  a  criminal 
proceeding  for  the  violation  of  any  law, 
regulation  or  ordinance,  including 
driving  imder  the  influence  or  traffic 
offenses  other  than  non-personal  injury 
traffic  or  parking  offenses.  Mr.  Baudino 
was  subsequently  granted  unescorted 
access  to  the  Dresden  station  on  each 
occasion,  based  in  part  on  his 
representations  on  the  personal  history 
questionnaires  that  he  had  no  criminal 
history.  Mr.  Baudino's  unescorted 
access  to  the  £>resden  Station  was 
revoked  for  cause  by  the  Licensee  on 
December  5,  1995,  for  other  reasons 
than  accurately  completing  his  personal 
history  questionnaire. 

During  an  investigation  by  the  NRC 
Office  of  Investigations  (OI)  at  the 
Dresden  Station,  Mr.  Baudino  was 
interviewed  by  OI  on  March  14,  1996. 
During  the  interview,  Mr.  Baudino  was 
shown  copies  of  the  personal  history 
questionnaires  referenced  above  and 
acknowledged  that  the  signatures  on 
each  of  the  forms  were  his. 

Mr.  Baudino  also  acknowledged  that 
his  marking  of  an  "x"  in  the  "no"  block 
under  the  question  regarding  criminal 
history  indicated  that  he  had  not  been 
arrested  or  convicted  of  any  offenses. 
When  confixjnted  with  the  arrest  records 
that  OI  had  obtained  from  the  Cnmdy 
County,  Illinois,  Circuit  Court,  which 
revealed  that  Mr.  Baudino  had  multiple 
arrests  and  convictions  during  the 
period  of  1987  to  October  5,  1992,  Mr. 
Baudino  admitted  they  were  records  of 
his  arrests.  Mr.  Baudino  stated  that  he 
thought  the  questions  pertained  to 
federal  arrests  and  convictions  when 
asked  why  he  falsely  reported  on  the 
forms  that  be  had  no  criminal  history. 


In  a  report  issued  on  September  23, 
1996,  OI  concluded  that  Mr.  Baudino 
deliberately  falsified  his  criminal 
history  information  on  the  personal 
history  questionnaires  in  order  to  gain 
unescorted  access  to  the  Dresden 
Station. 

Ill 

Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Baudino  engaged  in 
deliberate  misconduct  on  January  16, 
1992,  and  October  5. 1992,  by 
deliberately  falsely  stating  on  the 
personal  history  questionnaires  he 
signed  on  those  dates  that  he  had  no 
criminal  history.  Mr.  Baudino's  actions 
constitute  a  violation  of  10  CFR 
50.5(a)(2),  which  prohibits  an 
individual  from  deUberately  providing 
information  to  a  licensee  or  contractor 
that  the  individual  knows  is  inaccurate 
or  incomplete  in  some  respect  material 
to  the  NRC.  The  information  that  Mr. 
Baudino  provided  regarding  his 
criminal  history  was  material  because, 
as  indicated  above,  licensees  are 
required  to  consider  such  information  in 
making  unescorted  access 
determinations  in  accordance  with  the 
requirements  of  10  CFR  73.56. 

"The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contractors,  and  the 
Licensee  and  contractor  employees  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  that  is  complete  and 
accurate  in  all  material  respects.  Mr. 
Baudino's  actions  in  deliberately 
providing  false  information  to  the 
Licensee  constitute  deliberate  violations 
of  Commission  regulations,  and  his 
doing  so  on  multiple  occasions  raises 
serious  doubt  as  to  whether  he  can  be 
relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  NRC 
Licensees  and  their  contractors  in  the 
future,  and  raises  doubt  about  his 
trustworthiness  and  reliability. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Ucensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Baudino  were  permitted  at  this 
time  to  be  involved  in  NRC-hcensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
Baudino  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order,  and  if  Mr.  Baudino  is 
cturently  involved  with  another 
licensee  in  NRC-hcensed  activities,  Mr. 
Baudino  must  immediately  cease  such 
activities,  and  inform  the  NRC  of  the 
name,  address  and  telephone  number  of 
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the  employer,  and  provide  a  copy  of  this 
Order  to  the  employer.  Additionally, 
Mr.  Baudino  is  required  to  notify  the 
NRC  of  his  first  employment  in  NRC- 
licensed  activities  following  the 
prohibition  period.  Furthermore, 
piu^uant  to  10  CFR  2.202. 1  find  that  the 
significance  of  Mr.  Baudino's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 
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IV 

Accordingly,  pursuant  to  sections 
103. 16lW.  161c.  161i  and  186  of  the 
Atomic  Eneigy  Act  of  1954,  as  amended, 
and  the  Conunission's  regulations  in  10 
CFR  2.202.  10  CFR  50.5  and  10  CFR 
150.20,  It  is  hereby  ordered,  effective 
immediately,  that 

1.  Mr.  Daniel  R.  Baudino  is  prohibited 
fit}m  engaging  in  activities  licensed  by 
the  NRC  for  five  years  from  the  date  of 
this  Order.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
piu^uant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  panted  by  10  CFR  150.20. 

2.  For  a  period  of  five  years  after  the 
five  year  period  of  prohibition  has 
expired,  Mr.  Baudino  shall,  within  20 

.  days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Peuagraph  IV.l  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification,  Mr.  Baudino  shall  include 
a  statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  shall  have  confidence  that 
he  will  now  comply  with  applicable 
NRC  requirements. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Baudino  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Baudino  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  tQ  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Baudino  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.  S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Rulemakings  and  Adjudications, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
Region  ID,  U.S.  Nuclear  Regulatory 
Commission,  801  Warrenville  Road, 
Lisle,  IlUnois  60532-4351,  and  to  Mr. 
Baudino,  if  the  answer  or  hearing 
request  is  by  a  jjerson  other  than  Mr. 
Baudino.  If  a  person  other  than  Mr. 
Baudino  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
maimer  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Baudino  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained.  Pursuant  to  10  CFR 
2.202(c)(2){i),  Mr.  Baudino  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  that  answer  is  filed  or  sooner, 
move  the  presiding  officer  to  set  aside 
the  immediate  effectiveness  of  the  Order 
on  the  ground  that  the  Order,  including 
the  need  for  immediate  effectiveness,  is 
not  based  on  adequate  evidence  but  on 
mere  suspicion,  unfounded  allegations, 
or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an  ' 
extension  of  time  to  request  a  hearing, 
the  provisions  specified  in  Section  IV 
above  shall  be  final  20  days  from  the 
date  of  this  Order  without  further  order 
or  proceedings.  If  an  extension  of  time 
for  requesting  a  hearing  has  been 
approved,  the  provisions  specified  in 
Section  IV  shall  be  final  when  the 
extension  expires  if  a  hearing  request 
has  not  been  received.  An  answer  or  a 
request  for  a  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 


Dated  at  Rockville,  Maryland  this  27th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Edward  L.  Jordan, 

Depu  ty  Execu  live  Director  for  Regulatory 
Effectiveness. 

(PR  Doc.  97-14396  Filed  6-2-97;  8:45  am] 
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[Doeliet  Nos.  50-^27  and  50-428.  LIcenM 
Nos.  OPR-77  and  DPR-79,  EA  98-414] 

In  the  Matter  ct    enneii>«fc  Valley 
Authority,  Sequoyah  Nuclear  Plant, 
Units  •>  and  2;  Order  Intposing  Civil 

Monetary  Penalty 

I 

Tennessee  Valley  Authority 
(Licensee)  is  the  bolder  of  Operating 
License  Nos.  DPR-77  and  DPR-79 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
September  17,  1980,  and  September  15, 
1981.  respectively.  The  Ucenses 
authorize  the  Licensee  to  operate  the 
Sequoyah  Nuclear  Plant.  Units  1  and  2 
in  accordance  with  the  conditions 
specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  at  the  Sequoyah  Nuclear  Plant 
was  conducted  during  the  period 
September  19  through  November  2, 
1996.  The  results  of  this  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compUance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  December  24,  1996.  The 
Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  )anuary  23,  1997.  In  its 
response,  the  Licensee  agreed  that  the 
violations  occurred  but  contested  NRC's 
application  of  the  Enforcement  Poficy 
and  requested  the  NRC  to  reconsider  its 
decision  to  categorize  Violations  A(l). 
A(2)  and  A(3)  as  a  Severity  Level  III 
problem  and  mitigate  the  proposed  dvil 
p)enalty  for  Violations  A(l),  A(2)  and 
A(3)  in  its  entirety.  The  Licensee's 
request  was  based  on  its  view  that 
NRC's  categorization  of  Violations  A(l), 
A(2)  and  A(3)  as  a  Severity  Level  III 
problem  and  the  proposed  imposition  of 
a  $50,000  civil  penalty  was  inconsistent 
with  the  NRC  Enforcement  Policy. 
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After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
Stan  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  That: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $50,000  within  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  James  Lieberman, 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  II,  Atlanta 
Federal  Center,  61  Forsyth  Street,  S.W., 
Suite  23T85,  Atlanta.  Georgia  30303. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 


ill  me  eveni  me  Licensee  requesis  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville.  Maryland  this  23d  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement. 

Evaluations  and  Conclusion 

Violations  A(l).  A(2)  and  A(3) 

On  December  24, 1996,  the  NRC 
issued  to  Tennessee  Valley  Authority 
(licensee  or  TVA)  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  (NOV)  including  three 
violations,  described  as  A(l),  A(2)  and 
A(3).  identified  during  an  NRC 
inspection  conducted  during  the  period 
September  19  through  November  2, 
1996,  at  the  Sequoyah  Nuclear  Plant.  In 
its  response  dated  January  23, 1997.  the 
licensee  agreed  that  the  violations 
occurred  but  stated  that  NRC's 
categorization  of  Violations  A(l).  A(2) 
and  A{3)  as  a  Severity  Level  III  problem 
and  the  proposed  imposition  of  a 
$50,000  civil  penalty  was  inconsistent 
with  the  NRC  Enforcement  Policy.  The 
licensee  requested  that  the  NRC 
reconsider  its  decision  regarding  the 
severity  level  of  the  violations  and/or 
mitigate  the  proposed  civil  penalty  in  its 
entirety.  The  NRC's  evaluations  and 
conclusion  regarding  the  licensee's 
requests  are  as  follows: 

Summary  of  Licensee's  Request  for 
Reduction  in  Severity  Level 

In  its  request  for  reconsideration  of 
the  severity  level  of  Violations  A(l), 
A(2)  and  A(3),  the  licensee  maintained 
that  site  management  had  begim  a  series 
of  initiatives  designed  to  improve 
corrective  action  program  effectiveness. 
The  initiatives  included:  (1)  Providing 
root  cause  analysis  training  to 
engineering  personnel,  (2)  increasing 
engineering  awareness  of  maintenance 
and  plant  activities,  (3)  lowering  the 
threshold  for  identifying  deficient  plant 
conditions  through  management 
monitoring  and  coaching  in  the  field, 
and  (4)  adding  senior  management 
review  of  equipment  root  cause  analysis 
to  reinforce  management  expectations. 

With  regard  to  TVA's  history  of 
activities  to  upgrade  the  Sequoyah 
corrective  action  program,  the  licensee 
maintained  that  as  early  as  July  1996, 
TVA  had  identified  the  fact  that 
problems  existed  with  corrective  action 
program  implementation.  In  a 


management  meeting  with  the  NRC  on 
August  8, 1996,  TVA  informed  the  NRC 
that  corrective  actions  did  not  always 
achieve  problem  resolution. 
Additionally,  based  on  a  1995  TVA 
quality  assurance  audit,  an  accelerated 
audit  schedule  was  initiated  in  the  area 
of  the  corrective  action  program.  The 
September  1996  corrective  action  audit 
identified  that  corrective  action  program 
implementation  was  not  totally 
effective.  Therefore,  the  licensee 
concluded  that  the  root  cause  for  the 
October  11,  1996  equipment  failures 
(inadequate  corrective  action  program 
implementation)  was  previoifcly 
identified  by  TVA  in  advance  of  the 
equipment  failures. 

In  addition,  TVA  noted  that  the  NRC's 
Enforcement  Policy  specifically 
recognizes  that  credit  for  identification 
iis  warranted  in  those  situations  where 
the  problem  is  identified  through  an 
event,  and  the  licensee  has  made  a 
noteworthy  effort  in  determining  the 
root  cause  associated  with  the 
violations.  TVA  stated  that  it  believed 
that  such  credit  is  especially  warranted 
in  this  case  because  TVA  had  identified 
the  root  cause  even  before  the 
equipment  failures  arose  and  was  taking 
action,  both  at  the  time  of  the  failures 
and  after  the  failures  took  place,  to 
address  the  cause.  The  following 
summarizes  the  violations  cited  by  NRC 
and  information  submitted  by  TVA  in 
support  of  a  request  for  reduction  in 
severity  level. 

Violation  A(l) 

This  violation  involved  the  licensee's 
failure  to  perform  adequate  evaluations 
of  deficient  conditions  and  to  take 
adequate  corrective  actions  to  preclude 
repetition  of  significant  conditions 
adverse  to  quality  for  the  main 
feedwater  isolation  valve  (MFIV) 
failures  in  January  1989,  September 
1990,  September  1994,  and  April  1995. 
The  failure  to  preclude  repetition  of  this 
adverse  condition  resulted  in  the  failure 
of  MFIV  2-MVOP-003-0100-B  to  close 
on  October  11, 1996,  after  receiving  a 
valid  feedwater  isolation  signal. 

The  licensee  stated  that  the  listing  of 
the  earlier  MFIV  "failures" 
oversimplified  the  maintenance  history 
of  the  subject  valve.  The  January  1989 
failure  marked  the  first  failure  of  a  MFTV 
due  to  corrosion  build-up  on  the  brake. 
Extensive  corrective  actions  were  taken, 
and  it  was  believed  that  those  actions 
were  fully  adequate  to  prevent 
recurrence  following  the  1990  MFIV 
failure.  The  licensee  noted  that  the 
motor  did  not  fail  to  stroke  in 
September  1994;  however,  water  and 
rust  were  found  in  the  brake  assembly. 
The  licensee  stated  that  in  April  1995, 
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the  MFIV  did  not  initially  travel  to  the 
closed  position  on  operator  demand  due 
to  an  electrical  short  in  the  brake 
circuitry  and  the  problem  was  not 
associated  with  motor  brake  corrosion. 

In  addition,  the  licensee  noted  that 
the  NOV  cover  letter  discussed  failures 
of  the  MFTV  to  stroke  on  four  previous 
occasions.  The  licensee,  in  clarification 
of  the  previous  failiues,  noted  that  the 
valve  failed  to  stroke  on  two  occasions 
due  to  corrosion  of  the  brake  assembly 
and  failed  a  third  time  due  to  an 
electrical  problem.  The  licensee  also 
indicated  that  the  brake  was  not  tested 
prior  to  maintenance  in  September  1994 
and.  therefore,  the  NRC  statement  that 
the  valve  failed  to  stroke  was  not 
accurate. 

Violation  A(2) 

This  violation  involved  the  licensee's 
failure  to  implement  a  corrective  action 
plan  developed  in  late  1993  to  address 
issues  identified  in  NRC  Inspection  and 
Enforcement  (EE)  Bulletin  78-14, 
"Deterioration  of  Buna-N  Components 
in  ASCO  Solenoids,"  and  Generic  Letter 
91-15,  "Operating  Experience  Feedback 
Report,  Solenoid-Operated  Valve 
Problems  at  United  States  Reactors." 
This  violation  also  addressed  the 
licensee's  failiue  to  implement  effective 
corrective  actions  for  Problem 
Evaluation  Report  (PER)  SQPER930001, 
which  identified  previous  deficiencies 
in  the  operation  of  ASCO  solenoid 
valves  due  to  degradation  of  the  Buna- 
N  material. 

The  December  24,  1996  NRC  letter 
stated  that  the  failure  of  the  ASCO 
solenoid  valve  caused  excessive  reactor 
coolant  pump  (RCP)  seal  leakage.  The 
licensee  stated  that,  more  accurately, 
TVA  shut  down  the  unit  in  accordance 
with  procedural  guidance  for  an  alarm 
condition,  that  RCP  total  seal  flow 
remained  stable,  that  the  No.  2  RCP  seal 
is  designed  for  100  hours  of  operation 
at  full  reactor  coolant  system  pressure, 
and  that  as  such,  the  condition  of  the 
No.  2  RCP  seal  was  within  its  design 
basis. 

In  addition,  the  Ucensee  contended 
that  the  December  24  letter  inaccurately 
stated  that  a  number  of  other  valves 
were  subsequently  determined  to  be 
degraded.  In  response,  TVA  noted  that 
some  of  the  valves  containing  the  Buna- 
N  material  had  signs  of  aging,  but  were 
capable  of  performing  their  intended 
safety  function. 

The  licensee  further  noted  that  the 
December  24  letter  stated  that  TVA  had 
been  alerted  to  problems  with  Buna-N 
by  NRC  Bulletin  78-14  and  Generic 
Letter  91-15,  however;  the  Ucensee 
maintained  that  these  dociunents  did 
not  specifically  identify  the  problems 


that  TVA  experienced.  The  licensee 
noted  that  NRC  Bulletin  78-14 
discussed  deterioration  through  natural 
aging  and  did  not  specifically  address 
thermal  degradation  of  the  Buna-N 
materials.  The  licensee  also  stated  that 
Generic  Letter  91-15  discussed  the 
reliabiUty  of  solenoid  valves  used  in 
safety  appUcations  and  then  stated  that 
the  RCP  seal  return  isolation  valve 
solenoid  was  not  safety  related. 

Finally,  the  Ucensee  noted  that  PER 
SQPER930001  was  initiated  to  address 
solenoid  valves  that  were  mounted 
directly  to  hot  piping  systems  and  that 
the  solenoid  valve  on  the  RCS  pump 
seal  return  flow  control  valve  operated 
in  a  much  more  moderate  temperature 
and  was  not  mounted  directly  to  any  hot 
piping  system. 

Violation  A(3) 

This  violation  involved  the  licensee's 
failure  to  develop  an  adequate 
corrective  action  plan  and  the  failure  to 
implement  adequate  corrective  actions 
for  the  inadvertent  fire  system  deluge 
actuation  in  July  1996. 

In  response,  TVA  noted  that  it  had 
corrected  the  leaking  water  source, 
replaced  the  failed  fire  detector,  and 
conducted  a  post-deluge  walkdown  of 
the  area,  but  did  not  inspect  the  affected 
jimction  box.  The  licensee  also  noted 
that  it  would  have  been  difficult  to 
rec6gnize  the  water  intrusion  path. 

The  licensee  concluded  that  given 
TVA's  early  identification  and  initiation 
of  corrective  actions  and  its  several 
initiatives  to  upgrade  the  plant's 
material  condition,  sufficient  bases 
exists  for  not  imposing  any  civil  penalty 
for  the  events  associated  with  the 
October  11, 1996,  Unit  2  shutdown.  The 
licensee  concluded  that  the  violations 
could  more  appropriately  be  cited  as 
separate  Severity  Level  IV  violations  or 
that  enforcement  discretion  should  be 
exercised  based  on  credit  for  TVA's 
identification  and  comprehensive 
corrective  action.  TVA  also  noted  that  a 
civil  penalty  under  the  facts  and 
circumstances  at  hand  would  serve  no 
purpose  other  than  to  punish  the 
licensee  and  would  be  in  contrast  to  the 
enforcement  policy's  stated  purpose 
which  is  to,  eunong  other  things,  focus 
on  the  current  performance  of  the 
licensee. 

NRC  Evaluation  of  Licensee's  Request 
for  Reduction  in  Severity  Level 

In  reviewing  the  licensee's  response, 
no  additional  information  was  provided 
that  was  not  previously  considered  by 
the  NRC  in  its  deliberations  regarding 
this  matter. 

The  NRC  acknowledges  the  licensee's 
position  that,  individually,  the  safety 


consequences  of  these  violations  were 
not  a  major  concern.  However,  based  on 
the  fact  that  the  three  equipment 
failures  that  resulted  from  failures  to 
take  adequate  corrective  action  all 
complicated  the  recovery  from  one 
event,  the  NRC  concludes  the  regulatory 
significance  of  failing  to  take  adequate 
corrective  action  and  the  potential 
safety  consequences  of  the  resulting 
multiple  equipment  fiailiu«s  during  an 
event  represents  a  significant  regulatory 
concern.  As  stated  in  Section  IV.A  of  the 
Enforcement  PoHcy  (NUREG-1600),  a 
group  of  Severity  Level  IV  violations 
may  be  evaluated  in  the  aggregate  and 
assigned  a  single,  increased  severity 
level,  thereby  resulting  in  a  Severity 
Level  in  problem,  if  the  violations  have 
the  same  underlying  cause  or 
programmatic  deficiencies.  The  purpose 
of  aggregating  violations  is  to  focus  the 
Ucensee's  attention  on  the  fundamental 
imderlying  causes  for  which 
enforcement  action  is  warranted  and  to 
reflect  the  fact  that  several  violations 
with  a  common  cause  may  be  more 
significant  collectively  than 
individually  and  may,  therefore, 
warrant  a  more  substantial  enforcement 
action.  In  this  case,  the  NRC  determined 
that  the  violations  have  the  same 
underlying  cause:  inadequate 
implementation  of  the  corrective  action 
program;  and  therefore,  were  considered 
to  be  a  significant  regulatory  concern. 
The  licensee's  position  that  the  NRG 
should  exercise  discretion  for 
identifying  corrective  action  program 
problems  and  the  improvements 
initiated  in  September  1996  cannot  be 
supported.  The  NRC  recognizes  that 
improvement  steps  have  been  taken. 
However,  inadequate  implementation  of 
the  corrective  action  program  has  been 
identified  as  a  continuing  problem. 
NRC-identified  corrective  action 
program  implementation  deficiencies 
were  noted  in  multiple  inspection 
reports  and  previous  Systematic 
Assessments  of  Licensee  Performance 
(SALP)  reports,  in  addition  to  present 
findings  from  licensee  audits  indicating 
the  need  for  further  improvements. 
Specifically,  the  Sequoyah  Quality 
Assurance  (QA)  organization  recently 
published  similar  conclusions.  QA's 
"Sequoyah  Executive  Summary — First 
Quarter  Fiscal  Year  1997"  report 
identified  that  both  the  Maintenance 
and  Engineering  organizations  had 
failed  to  correct  long-standing  issues.  In 
addition,  recent,  continuing  QA  audits 
of  the  CMTective  action  program  have 
identified  poor  corrective  action 
program  implementation  in  that  a 
significant  number  of  PERs  were  being 
rejected  due  to  inadequate  root  cause 


30J3-: 


determination  or  insufficient  correcuve 
actions.  The  most  recent  NRC  SALP 
report,  NRC  Inspection  Report  (IR)  50- 
327  and  50-328/96-99.  dated 
September  6, 1996.  also  stated  that 
corrective  actions  were  untimely  and 
not  fully  effective  in  many  cases.  Prior 
to  that,  the  1995  NRC  SALP  report.  IR 
95-99,  dated  February  21, 1995.  noted 
several  instances  where  ineffective 
corrective  actions  were  observed.  IRs 
327.  328/96-09,  96-08.  96-01,  and  95- 
26  identified  various  ineffective 
corrective  action  issues  or  violations.  In 
addition.  IR  327.  328/95-25.  the  Final 
Integrated  Performance  Assessment 
Process  Report,  noted  in  the  area  of 
Engineering,  a  "Weakness"  in  Problem 
Identification/Problem  Resolution  and 
in  the  area  of  Safety  Assessment/ 
Corrective  Action,  noted  a  "Significant 
Weakness"  in  the  area  of  Problem 
Resolution.  These  problems  with  the 
corrective  action  program  indicated 
continuing  weak  program 
implementation  and  weak  expectations 
regarding  equipment  failure  trending, 
which  related  to  a  lack  of  management 
oversight  and  control  of  the  corrective 
action  program.  Accordingly, 
enforcement  discretion  is  not  warranted. 
A  discussion  of  the  licensee's  specific 
comments  on  each  violation  is 
described  in  detail  below: 

Violation  A(l) 

Enclosure  1  of  the  NOV  cited  TVA's 
failure  to  perform  adequate  evaluations 
or  to  take  adequate  corrective  actions  for 
MFTV  failures  in  January  1989. 
September  1990.  September  1994.  and 
April  1995.  The  licensee  stated  "this 
listing  of  MFIV  failures  oversimpUfied 
the  maintenance  history  of  the  subject 
MFTV."  The  licensee  provided  a  short 
history  of  each  of  the  brake  failures,  and 
noted  that  the  MFIV  only  ffiiled  to 
stroke  on  two  occasions.  In  addition,  the 
licensee  stated:  "In  April  1995,  the 
MFIV  did  not  initially  travel  to  the 
closed  position  on  operator  demand 
because  of  an  electrical  short  circuit. 
The  problem  was  not  associated  with 
motor  brake  corrosion." 

The  NRC  does  not  disagree  with  the 
licensee's  clarification  regarding  the 
number  of  times  the  MFTV  failed  to 
stroke.  However,  the  licensee  has  not 
provided  a  sufficient  basis  to  support  its 
conclusion  that  the  April  1995  MFIV 
failure  was  due  to  an  electrical  short 
circuit,  and  the  NRC  does  not  agree  with 
the  licensee's  evaluation.  The  work 
order  associated  with  the  April  1995 
failure  listed  an  "electrical  ground"  as 
the  cause  of  the  failure,  not  an  electrical 
short.  A  grounded  lead  would  not  have 
affected  the  functioning  of  the  MFIV.  A 
circuit  short  would  have  caused  the 
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motor  Draxe  assemoiy  circuit  fuses  lo 
blow,  which  was  not  documented. 
Regardless,  neither  an  electrical  ground 
nor  a  short  circuit  would  have 
prevented  the  operation  of  the  MFTV. 
The  inspectors  were  informed  by  the 
licensee  that  the  motor  is  designed  to 
override  the  brake  assembly  and  to  close 
the  valve  if  the  brake  does  not 
electrically  release.  In  addition,  the 
inspectors  noted  that  the  brake  assembly 
was  discarded  due  to  a  grounded  lead, 
which  did  not  appear  to  be  reasonable 
for  an  expensive  piece  of  equipment, 
and  that  an  evaluation  or  root  cause 
determination  of  the  brake  assembly 
was  not  performed.  In  addition, 
maintenance  workers  extensively 
applied  a  sealant  to  the  brake  assembly 
housing,  indicating  that  water  intrusion 
was  a  known  problem  for  this  valve. 
This  was  especially  apparent  since  none 
of  the  other  seven  MFIVs  had  any 
sealant  applications. 

In  this  example,  the  NRC  violation 
specifically  cited  the  licensee's  failure 
to  perform  adequate  evaluations  of 
deficient  conditions.  Although  the 
actual  root  cause  of  the  April  1995 
failure,  is  unknown  and  debatable,  the 
inspectors  concluded  that  the  licensee's 
documented  root  cause,  "grounded 
lead,"  would  not  have  resulted  in  the 
observed  failure.  Therefore,  the  NRC 
concluded  that  the  licensee  failed  to 
perform  an  adequate  evaluation  for  the 
April  1995.  failure  and  subsequently  did 
not  identify  appropriate  corrective 
actions. 

Nevertheless,  the  NRC  continues  to 
believe  numerous  opportunities  existed 
to  identify  this  particular  component  as 
problematic  and  to  perform  the 
necessary  evaluation  to  identify  the 
MFIV  moisture  intrusion  problem.  TVA 
failed  to  identify  the  root  cause  and  take 
adequate  corrective  actions  for  the 
recurring  failures. 

Violation  A(2) 

The  licensee  indicated  that  the  NRC 
December  24.  1996  letter  statement, 
"*   *  *  the  failure  of  the  ASCO 
solenoid  valve  caused  excessive  RCP 
seal  leakage,"  was  not  accurate.  The 
licensee  took  exception  to  the  word 
"excessive"  and  then  stated.  "More 
accurately,  TVA  shut  down  the  unit  in 
accordance  with  procedural  guidance 
applicable  to  the  alarm  condition 
resulting  from  low  No.  1  seal  return 
flow.  Specifically,  the  closure  of  the  No. 
1  seal  return  flow  control  valve  resulted 
in  the  normal  No.  1  seal  return  flow 
cascading  to  the  Nos.  2  and  3  seals. 
Overall,  total  seal  flow  to  the  RCP 
remained  stable.  The  No.  2  RCP  seal  is 
designed  for  100  hours  of  operation  at 
full  RCS  pressure  to  allow  operators 


ume  :o  react.  As  such,  the  condition  to 
which  the  No.  2  seal  was  subjected  was 
within  the  design  condition  for  that 
seal." 

The  inspectors  noted  that,  on  October 
11, 1996,  a  seal  leakoff  low  flow  alarm 
for  the  No.  4  RCP  annunciated,  followed 
shortly  by  the  RCP  standpipe  alarm 
high/low  annunciation.  "The  operators 
entered  Abnormal  Operating  Procedure 
R.04,  "Reactor  Coolant  Piunp 
Malfimctions,"  Section  2.3,  "RCP  #1 
Seal  Leakoff  Low  Flow."  Step  6  of 
Section  2.3,  "Verify  RCP  #2  seal  leakoff 
less  than  or  equal  to  0.5  gpm."  directed 
the  operators  to  Section  2.4.  "RCP  #2 
Seal  Leakoff  High  Flow."  A  note  in 
Section  2.4  states.  "A  leakoff  of  greater 
than  0.5  gpm  indicates  that  a  seal 
problem  exists."  Step  3  of  Section  2.4 
directs  the  operators  to  "Monitor  RCP  #2 
seal  Intact:  Verify  RCP  *2  seal  leakoff 
less  than  or  equal  to  0.5  gpm.  *   •   *  " 
If  RCP  #2  seal  is  greater  dian  0.5  gpm, 
the  operators  are  directed  to  perform  a 
plant  shutdown  within  8  hours.  Also, 
Summary  Report,  Failure  of  2-FCV-62- 
48,  RCP  #4  Seal  Leak  Off  Isolation 
Valve,  stated,  "An  entry  was  made  in 
containment  to  check  the  Loop  4  No.  1 
Seal  Leak  Off  Isolation  valve  and  it  was 
found  to  be  closed,  resulting  in 
abnormally  high  leak  off  from  the  No.  2 
seals.  •  *  •  " 

The  NRC  realizes  that  total  seal 
leakage  for  this  event  was  not  significant 
when  based  on  overall  RCS  inventory. 
However,  based  on  leakage  that 
exceeded  the  alarm  setpoint  and  which 
required  a  plant  shutdown,  the  NRC  still 
considers  the  term  "excessive"  to  be 
appropriate  as  used  in  this  context. 

"The  licensee  indicated  that  the 
December  24  NRC  letter  inaccurately 
stated  that  "  *   *   *  a  number  of  other 
valves  were  subsequently  determined  to 
be  degraded."  The  licensee  stated, 
"More  accurately,  following  the  October 
11,  1996  event,  TVA's  extent  of 
condition  review  found  no  other 
instances  where  solenoid  valves  had 
failed.  The  review  did  identify  some 
solenoid  valves  containing  Buna-N 
material  with  signs  of  aging.  As  a 
conservative  measure  to  increase 
equipment  reliability,  these  solenoid 
valves  were  replaced.  The  replaced 
solenoid  valves  were  capable  of 
performing  their  intended  function  in 
their  'as-found'  condition." 

The  NRC  disagrees  with  this  licensee 
position.  The  NRC's  statement  was 
based  on  information  provided  to  the 
NRC  by  the  licensee  which  indicated 
that  several  of  the  valves  were 
determined  to  be  "leaking  through" 
and/or  had  reduced  o-ring  elastomer 
resiliency.  The  NRC  considers  these 
"signs  of  aging"  to  be  indications  of 
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degradation.  In  addition,  the  ASCO 
solenoid  valves  with  the  Buna-N 
material  were  only  qualified  for 
environmental  conditions  of  less  than 
125  degrees  F.  However,  they  were 
install«l  where  area  temperatures 
exceeded  125  degrees  F,  which  greatly 
reduced  their  qualified  life.  The  licensee 
documented  that  the  valves  remained  in 
servicefor  extended  periods  past  their 
qualified  Ufe  and  as  a  result,  showed 
signs  of  aging. 

The  Ucensee  quoted  a  statement  in  the 
NRC  December  24  letter  accompanying 
the  violation  that  "TVA  had  been 
alerted  to  problems  with  Buna-N  by 
NRC  Bulletin  78-14,  Generic  Letter  91- 
15.  and  a  SQN  Problem  Evaluation 
Report  (PER);"  and  stated  that  "Listing 
these  documents  gives  the  impression 
that  each  document  directly  addressed 
the  problem  at  hand.  This  is  not  the 
case." 

The  NRC's  intent  in  listing  these 
docimients  was  to  indicate  that  generic 
information  was  available  on  thermal 
aging  of  Buna-N  that  should  have  been 
implemented  into  Sequoyah's  corrective 
action  program.  Generic 
communications  are  not  intended  to 
address  every  possible  failure 
mechanism.  However,  in  this  case 
Generic  Letter  91-15  referenced 
NUREG-1275.  Vol.  6.  Operating 
Experience  Feedback  Report — Solenoid- 
Operated  Valve  Problems,  which 
focused  on  solenoid  operated  valve 
(SOV)  failures  from  1984  through  1989. 
Section  5.1.1.3  of  NUREG-1275 
discussed  localized  "hot  spots"  in 
containment  and  reductions  in  qualified 
life  of  the  SOVs,  which  was  the  precise 
condition  TVA  experienced.  In 
addition,  based  on  Generic  Letter  91-15. 
in  December  1993,  TVA  developed 
corrective  actions  to  implement  the 
Generic  Letter  concerns  (PER 
SC^ER930001).  which  if  brtjadly 
implemented  had  the  potential  to 
identify  and  correct  the  adverse  Buna-N 
condition:  however,  at  the  time  of  the 
event,  the  corrective  actions  had  not 
been  implemented.  The  NRC's 
conclusions  regarding  the  ASCO 
solenoid  valve  failure  were  based  on  the 
Ucensee's  root  cause  investigation, 
which  stated  that  TVA  never 
implemented  the  action  plan  developed 
in  1993. 

Further,  the  NRC  noted  that  following 
the  event,  PER  No.  SQ962633  was 
initiated  and  stated.  "Although  this  type 
of  failure  had  occurred  previously  at 
Sequoyah  and  had  been  addressed  in  an 
NRC  Generic  Letter,  actions  were  not 
taken  by  plant  personnel  to  prevent 
future  similar  failures.  The  root  cause  of 
the  valve  failure  is  ineffective 
application  of  plant  and  industry 


operating  experience."  Based  on  this 
documented  statement,  the  Ucensee's 
contention  that  they  had  not  been 
alerted  to  the  problem  is  inconsistent 
with  what  was  said  previously  in  PER 
No.  SQ962633. 

Violation  A(3) 

The  licensee's  interpretation  noted 
that  TVA  had  corrected  the  leaking 
water  source,  replaced  the  failed  fire 
detector,  conducted  a  post-deluge 
walkdown  of  the  area  but  did  not 
insj>ect  the  affected  junction  box.  TVA 
also  noted  that  it  would  have  been 
difficult  to  recognize  the  water  intrusion 
path. 

The  NRC  was  aware  of  the  immediate 
corrective  action  plan  initiated  by  the 
licensee  in  response  to  the  high- 
pressure  fire  protection  system  deluge 
header  actuation  in  the  Unit  2  turbine 
building  which  occurred  on  July  16, 
1996.  However,  that  action  plan  was  not 
thorough  in  that  it  did  not  consider 
water  intrusion  into  junction  boxes.  The 
licensee  stated  in  their  reply  to  the 
Notice  of  Violation  that,  subsequent  to 
the  Unit  2  turbine  runback  and  trip  on 
October  11,  1996,  a  total  of  66  Unit  2 
local  instrument  panels  and  70  Unit  1 
junction  boxes  were  inspected  and 
evaluated,  and  repairs  were  either 
completed  during  the  force<f  outage  or 
scheduled  within  the  work  scheduling 
process.  During  that  review,  additional 
junction  boxes  in  the  turbine  buildings 
for  both  units  were  identified  where 
previous  water  intrusion  was  evident. 
The  NRC  concluded  that  a  thorough 
corrective  action  plan  following  the  July 
1996  deluge  event  would  have  at  least 
considered  the  possibility  of  water 
intrusion  into  junction  boxes  and 
instrument  panels. 

In  sum,  the  failure  to  take  appropriate 
corrective  actions  as  demonstrated  by 
the  three  violations  represent  a 
significant  regulatory  concern  as  the 
inadequate  corrective  actions 
contributed  to  plant  events.  The 
licensee  has  not  provided  an  adequate 
bases  to  modify  the  Severity  Level 
determination. 

Summary  of  Licensee's  Request  for 
Miti^tion  of  Civil  Penalty 

The  licensee  believes  the  civil  penalty 
should  be  mitigated  in  its  entirety 
because  the  current  site  management 
team  was  "keenly  aware"  that  the 
quality  of  past  corrective  actions  was 
still  impacting  current  performance.  In 
addition,  the  problems  associated  with 
the  corrective  action  program  were 
being  aggressively  addressed  by  ongoing 
improvement  initiatives.  TVA  noted 
that  the  comprehensive  actions  greatly 
mitigated  any  regulatory  significance 


that  might  otherwise  exist  in  this  area. 
TVA  requested  the  NRC  to  view  events 
in  the  broader  perspective  of  the 
improved  corrective  action  program  and 
plant  material  condition  upgrades  in 
exercising  discretion  to  mitigate  the 
dvil  penalty  associated  with  these 
violations. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation  of  Civil  Penalty 

The  NRC  does  not  fully  agree  with  the 
licensee's  position  that  TVA  identified 
the  corrective  action  program 
implementation  problems  and  then  took 
comprehensive  actions  in  September 
1996.  Previous  insp>ection  reports  and 
SALP  reports  noted  corrective  action 
program  implementation  problems. 
However,  the  licensee  did  not  fully 
address  the  problems  in  September 
1996,  and  significant  corrective  action 
program  problems  are  still  being 
identified.  The  problem»  with  the 
corrective  action  program  indicated 
continuing  weak  program 
implementation  and  weak  expectations 
regarding  equipment  failure  trending, 
which  related  to  a  lack  of  management 
oversight  and  control  of  the  corrective 
action  program. 

Contrary  to  the  licensee's  statements, 
the  NRC  did  consider  the  Ucensee's 
efforts  to  improve  the  corrective  action 
program's  effectiveness  prior  to  the 
October  11,  1996  event.  However,  as 
evidenced  by  the  violations  dted  in  the 
Notice  and  the  specific  circumstances 
surrounding  them,  as  described  in  the 
inspection  report,  the  NRC  concluded 
that  (1)  the  Ucensee's  corrective  actions 
prior  to  the  equipment  failures 
associated  with  the  October  11, 1996 
Unit  2  shutdown,  were  not  fully 
effiective  in  assuring  adequate  resolution 
of  repetitive  equipment  failiu«s  and 
avoiding  additional  non-compUances. 
and  (2)  the  violations  were  the  result  of 
ineffective  corrective  action  program 
implementation.  Sf)ecifically,  the 
examples  of  inadequate  corrective 
actions  identified  in  Violations  A(l), 
A(2)  and  A(3)  indicate  that  previous 
initiatives  had  not  achieved  the  desired 
results. 

The  guidance  described  in  Section 
VI.B.2.b  of  the  Enforcement  Policy  was 
used  to  evaluate  the  Ucensee's  actions 
related  to  the  factor  of  Identification. 
Specifically,  the  NRC  concluded  that 
Violations  A(l),  A(2)  and  A(3)  were 
revealed  through  an  event.  The  three 
violations  were  identified  as  a  result  of 
the  failure  of  the  components  involved 
during  the  October  11. 1996  event. 
When  violations  are  identified  through 
an  event,  Section  VI.B.2.b  of  the 
Enforcement  PoUcy  states  that  the 
decision  on  whether  to  give  the  Ucensee 
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credit  for  actions  related  to 
identification  normally  should  consider: 

(1)  the  ease  of  discovery;  (2)  whether  the 
event  occurred  as  the  result  of  a  licensee 
self-monitoring  effort;  (3)  the  degree  of 
licensee  initiative  in  identifying  the 
problem  or  problems  requiring 
corrective  action,  and  (4)  whether  prior 
opportunities  existed  to  identify  the 
problem.  Enforcement  Policy  Section 
VI.B.2.b  further  states  that  any  of  these 
considerations  may  be  overriding  if 
particularly  noteworthy  or  particularly 
egregious. 

With  regard  to  ease  of  discovery  and 
prior  opportunities,  the  NRC  believes 
that  sufficient  information  was  available 
to  the  licensee  in  each  case  that  led  to 
a  violation  to  indicate  that  a  problem 
existed.  The  failure  to  consider 
adequately  the  potential  scope  of  the 
problems  indicated  by  previous 
equipment  failures  and  generic 
communications  was  an  overriding 
reason  to  deny  credit  for  identification. 

With  regard  to  the  degree  of  licensee 
initiative  in  identifying  the  problem,  the 
fact  that  TVA  had  previously  recognized 
the  shortcomings  of  the  corrective 
action  program  as  early  as  1995  but 
failed  to  identify  the  violations  was  of 
concern  to  the  NRC.  In  the  licensee 
response,  the  highlighted  corrective 
actions  only  addressed  actions  to  ensure 
futiu^  identification  of  problems  and 
did  not  address  correction  of  previous 
failures  of  the  corrective  action  program 
to  resolve  deficiencies. 

The  event  did  not  occur  as  a  result  of 
a  licensee  self-monitoring  activity; 
therefore,  the  NRC  concluded,  as  stated 
in  the  December  24,  1996  letter,  that 
credit  was  not  warranted  for  the  factor 
of  Identification.  The  licensee  has  not 
provided  an  adequate  argument  to 
mitigate  the  civil  penalty  based  on  the 
identification  factor. 

The  NRC  did  conclude  in  the 
December  24,  1996  letter  that  credit  was 
warranted  for  the  factor  of  Corrective 
Action,  based  on  the  extensive 
corrective  actions  outlined  by  the 
licensee  at  the  December  16,  1996 
predecisional  enforcement  conference  to 
improve  (1)  plant  material  conditions, 

(2)  management  effectiveness,  and  (3) 
implementation  of  the  corrective  action 
program.  The  NRC  acknowledged  that 
the  licensee  had  taken  and  proposed 
steps,  at  the  time  of  the  predecisional 
enforcement  conference,  to  improve 
corrective  actions  at  Sequoyah. 
However,  based  on  subsequent  QA 
findings,  it  appears  that  even  TVA's 
most  recent  e^orts  to  improve  the 
corrective  action  program  have  not  been 
fully  effective.  While  the  NRC  is  not 
reconsidering  the  decision  to  grant 
Corrective  Action  credit,  the  NRC 


remains  concerned  and  emphasizes 
again  the  importance  of  prompt  and 
comprehensive  corrective  action. 

NRC  Conclusion 

The  NRC  concludes  that  the 
violations  occurred  as  stated  and  that 
collectively  they  represent  a  Severity 
Level  III  problem.  The  licensee  had 
opportunities  to  resolve  the  issues,  in 
some  cases  multiple  opportunities, 
however,  the  deficiencies  remained 
until  clearly  identified  as  a  result  of  the 
October  11,  1996,  plant  event. 
Therefore,  the  NRC  has  concluded  that, 
neither  an  adequate  basis  for  a  reduction 
of  the  severity  level  nor  for  mitigation 
of  the  civil  penalty  were  provided  by 
the  licensee.  Consequently,  the 
proposed  civil  penalty  in  the  amount  of 
$50,000  should  be  imposed. 

Response  to  Licensee  Comments  on 
Violations  8(1),  8(2)  and  8(3) 

In  its  response  of  January  23,  1997, 
TVA  expressed  the  following  concerns 
with  the  descriptions  of  violations  B(l), 
B(2),  and  8(3)  in  the  NOV. 

1 .  The  licensee  noted  that  the 
December  24.  1996  NRC  letter  identified 
one  of  the  root  causes  of  the  violations 
as  poor  communications  among 
Operations,  Maintenance,  and 
Engineering.*and  the  licensee  also  noted 
that  it  could  be  inferred  that  poor 
communication  was  prevalent 
throughout  the  event.  In  addition,  the 
licensee  stated  its  belief  that  the  poor 
communications  were  limited  to  the 
subsequent  analysis  of  the  equipment 
condition. 

The  DecembcF  24  letter  statement  was 
intended  to  be  a  general  statement  and 
was  not  intended  to  infer  that  poor 
communications  were  "prevalent" 
throughout  the  event.  However,  NRC 
findings  indicated  that  poor 
communication  was  not  limited  only  to 
the  subsequent  analysis  of  the 
condition.  Interviews  indicated  that  the 
Shift  Manager,  Unit  Shift  Supervisor 
and  operators  had  concerns  with 
operability  of  the  reactor  trip  breaker; 
however,  the  differences  between 
Operations  and  Maintenance/ 
Engineering  were  not  resolved  without 
management  intervention,  which 
resulted  in  the  Limiting  Condition  for 
Operation  (LCO)  being  exceeded.  This 
was  considered  to  be  a  communications 
issue.  In  addition,  the  initial  PER  did 
not  identify  in  writing  the  issue 
regarding  the  P-4  turbine  trip  function, 
that  was  later  added  to  the  PER  due  to 
the  Shift  Manager's  request  the 
following  day.  This  was  also  considered 
to  be  a  communications  issue.  These 
issues,  i.e.,  the  fact  that  the  event  review 
team  knew  that  the  discoimected  reactor 


trip  breaker  contacts  affected  the 
operability  of  the  breaker.  Technical 
Support  had  evaluated  the  disconnected 
contact  condition,  compliance 
personnel  had  evaluated  the 
disconnected  contacts,  management  was 
not  notified  of  the  adverse  condition 
and,  the  event  review  did  not  dociunent 
the  adverse  condition,  were  collectively 
considered  to  represent  poor 
communications. 

2.  The  licensee  noted  that  the 
December  24, 1996  NRC  letter  identified 
non-conservative  decision  making  as 
one  of  the  root  causes  of  the  violations. 
This  was  based  on  Operations'  failure  to 
remove  the  suspect  reactor  trip  breaker 
(RTB)  for  a  number  of  hours.  An  early, 
conservative  decision  on  RTB 
operability  could  have  precluded 
exceeding  the  LCO.  The  licensee  stated 
that  at  the  time  the  LCO  expired, 
available  information/data,  did  not 
indicate  any  abnormality  beyond  a  set  of 
dirty  contacts  or  a  loose  connection 
associated  with  the  RTB  computer  input 
circuit,  and  a  "conservative  decision" 
was  made  "not"  to  remove  the  RTB 
until:  (1)  An  evaluation  was  made 
related  to  the  potential  for  a  transient 
and  (2)  the  breaker  was  determined  to 
be  the  most  likely  cause  of  the  alarm. 

The  intent  of  tne  December  24  letter 
comment  was  to  put  the  licensee  on 
notice  that  a  conservative  decision 
"could"  have  prevented  exceeding  the 
LCO.  In  this  case,  when  the  breaker 
abnormality  was  indicated  by  an  alarm 
following  refurbishment  activities,  it 
was  not  a  conservative  decision  to 
assume  the  cause  prematurely  and  leave 
the  breaker  in  place.  A  conservative 
decision  would  have  been  instead  to 
remove  the  suspect  equipment  imtil 
further  testing  could  be  completed  to 
ensure  operability. 

3.  The  licensee  noted  that  the 
December  24,  1996  NRC  letter  stated 
that  Maintenance  and  Engineering 
personnel  failed  to  recognize  the 
significance  of  the  rod  deviation 
computer  alarm  and  failed  to 
understand  its  potential  impact  on 
operability.  The  licensee  stated  that  this 
NRC  comment  was  based  on  the 
licensee  staff  proposal  to  troubleshoot 
the  RTB  and  to  "dummy"  a  signal  to  the 
computer.  In  the  TVA  clarification,  the 
licensee  stated  that  there  were  no 
indications  that  more  than  one  contact 
was  suspect  and  that  the  dummied 
computer  value  allowed  continuous  rod 
deviation  monitoring  which  relieved 
operators  fi-om  additional  LCO  actions. 
In  addition,  the  licensee  stated  that  it 
considered  the  insertion  of  the 
dummied  value  to  be  more  conservative 
and  that  the  activity  was  not  performed 
to  mask  the  alarm  condition.  The 
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licensee  also  stated  that  it  did  not  agree 
with  the  NRC's  statement  that  resources 
were  diverted  for  insertion  of  a  value 
into  the  computer  in  order  to  clear  the 
alarm. 

It  is  the  NRC's  conclusion  that  the 
licensee  failed  to  recognize  the 
significance  of  the  rod  deviation  alarm. 
The  licensee  stated  that  there  were  no 
indications  that  more  than  one  contact 
was  involved,  however,  two  previous 
Westinghouse  letters  from  1979  and 
1987,  available  to  the  licensee, 
identified  that  the  reactor  trip  breaker 
P-4  circuitry  contained  potentially 
undetectable  failures,  and  in  fact  several 
contacts  were  involved  with  this  event 
and  they  were  "undetectable"  without 
the  proper  testing.  Had  appropriate 
actions  in  response  to  the  Westinghouse 
letters  been  taken,  this  event  potentially 
would  have  been  avoided.  With  regard 
to  the  "diunmied"  computer  input, 
during  initial  NRC  interviews  with  the 
Shift  Manager,  Unit  Shift  Supervisor 
and  other  control  room  personnel,  the 
inspector  noted  that  it  was  the  control 
room  stafTsbehef  that,  if  the  computer 
point  could  have  been  readily  fixed,  no 
further  action  would  be  necessary.  In 
addition,  the  control  room  staff 
expressed  an  opinion  that  they  had 
performed  above  and  beyond  normal 
just  to  get  the  faulty  breaker  out  of  the 
cubicle.  The  inspector  noted  that  the 
insertion  of  a  dummied  signal 
eliminated  relatively  minor  surveillance 
activities  which  did  not  appear  to  be 
warranted  until  the  cause  for  the  alarm 
was  positively  identified. 

|FR  Doc.  97-14397  Filed  6-2-97;  8:45  am] 
BILUNQ  COOE  7SM-01-P 


NuC^t/.fi  -EQULATORY 
COMM'SSiON 


[Docket  No.  40-8943] 
Crc>>  ci.rte  ^^scu  '•: 


Inc. 


agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  finding  of  no  significant 
impact  notice  of  opportunity  for 
hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  proposes  to  amend  NRC 
Source  Material  License  SUA-1534  to 
allow  the  licensee.  Crow  Butte 
Resources,  Inc.,  to  process  the  approved 
maximum  production  flow  rate  of  5000 
gallons  per  minute  using  existing 
upflow  ion  exchange  (IX)  columns, 
rather  than  the  previously-approved 
combination  of  upflow  and  pressurized 
downflow  IX  columns,  at  its  in-situ 
leach  uranium  mining  facility  in  Dawes 


County,  Nebraska.  An  Environmental 
Assessment  was  performed  by  the  NRC 
staff  in  accordance  with  the 
requirements  of  10  CFR  Part  51.  The 
conclusion  of  the  Environmental 
Assessment  is  a  Finding  of  No 
Significant  Impact  for  the  proposed 
hcensing  action. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Park,  Uranium  Recovery 
Branch.  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone 
301/415-6699. 

SUPPLEMENTARY  INFORMATION: 

Background 

During  April  1991,  Crow  Butte 
Resources,  Inc.  (CBR)  commenced 
uranium  recovery  operations  at  its  Crow 
Butte  in-situ  leach  (ISL)  uranium 
mining  facility  in  Dawes  County, 
Nebraska.  These  activities  are 
authorized  by  NRC  Source  Material 
Ucense  SUA-1534.  The  NRC  staff 
prepared  an  Environmental  Assessment 
(EA)  based  on  its  review  of  CBR's 
original  license  application  and 
environmental  report  (ER);  a  final 
Finding  of  No  Significant  Impact 
(FONSI)  concerning  the  issuance  of 
SUA-1534  was  pubUshed  in  the  Federal 
Register  on  December  27,  1989  (54  FR 
53200).  Since  the  issuance  of  SUA- 
1534,  the  NRC  staff  has  prepared 
supplemental  EAs  and  pubUshed 
FONSIs  based  on  its  review  of  CBR's 
amendment  requests  to:  (1)  increase  its 
maximum  processing  flow  rate  from 
2500  gallons  per  minute  (gpm)  to  3500 
gpm  (58  FR  13561;  March  12,  1993);  (2) 
increase  the  processing  flow  rate  &t)m 
3500  gpm  to  the  currently  approved 
level  of  5000  gpm  and  the  approved 
restoration  flow  rate  from  1893  1pm  (500 
gpm)  to  3785  1pm  (1000  gpm)  (61  FR 
7541;  February  28,  1996);  and  (3) 
increase  the  concentrations  of 
radioactive  and  non-radioactive 
constituents  in  waste  streams  disposed 
of  through  deep  well  injection  (61  FR 
34451;  July  2,  1996). 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  an  amendment 
to  SUA-1534  to  allow  Crow  Butte  to 
process  at  the  approved  maximum  flow 
rate  using  existing  upflow  IX  columns. 
The  NRC  staffs  review  was  conducted 
in  accordance  with  the  requirements  of 
10  CFR  40.32  and  10  CFR  40.45. 


Environmental  Impacts  of  the  Proposed 
Action 

There  will  be  no  construction  impacts 
or  land  disturbance  associated  with  the 
proposed  action,  because  CBR  will  be 
using  existing  IX  columns,  and  no 
increase  in  the  amounts  or 
concentrations  of  liquid  effluents 
beyond  the  levels  previously  assessed. 
Liquid  effluents  will  be  disposed  by  any 
of  three  waste  disposal  options  (in  solar 
evaporation  ponds,  by  deep  disposal 
well,  or  by  land  application),  all  of 
which  have  been  previously  approved 
for  use  at  the  Crow  Butte  faciUty. 

The  proposed  action  will  result  in  an 
increase  in  annual  radon  emissions  to 
the  environment.  However,  the  NRC 
staff's  review  found  that  the  results  of 
modeling  satisfactorily  show  that  the 
potential  impacts  to  oHsHe  individuals 
remain  well  below  the  1  millisievert  per 
year  (mSv/yr)  (100  millirem  per  year 
(mrem/yr))  public  dose  limit  of  10  CFR 
20.1301.  The  largest  dose  estimate  was 
0.23  mSv/yr  (23  mrem/yr)  for  the 
receptor  located  approximately  1.0 
kilometer  from  the  processing  plant  vent 
location. 

Conclusion 

The  NRC  staff  concludes  that 
approval  of  Crow  Butte's  amendment 
request  to  process  its  maximum 
production  flow  rate  using  existing 
upflow  IX  columns  will  not  cause 
significant  environmental  impacts.  The 
following  statements  summarize  the 
conclusions  resulting  from  the 
environmental  assessment: 

(1)  In-plant  radiological  impacts  from 
the  proposed  amendment  request  will 
be  negligible.  Radiological  impacts  to 
the  public  will  remain  well  below  the 
applicable  NRC  regulatory  limits; 

(2)  The  proposed  amendment  will  not 
affect  CBR's  yellowcake  possession 
limits  at  the  faciUty. 

(3)  No  additional  lands  will  be 
disturbed  by  the  proposed  action; 

(4)  There  will  be  no  increase  in  the 
amounts  or  concentrations  of  Uquid 
effluents;  and 

(5)  Because  the  staff  has  determined 
that  there  will  be  no  significant  impacts 
associated  with  approval  of  the 
amendment  request,  there  can  be  no 
disproportionately  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Consequently, 
further  evaluation  of  'Environmental 
Justice'  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  Policy  and  Procedures  Letter 
1-50,  Rev.l,  is  not  warranted. 
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Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated.  The 
principal  alternative  to  the  proposed 
action  would  be  to  deny  the  requested 
action.  Because  the  environmental 
impacts  of  the  proposed  action  and  this 
no-action  alternative  are  similar,  there  is 
no  need  to  further  evaluate  alternatives 
to  the  proposed  action. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Nebraska,  Department  of 
Environmental  Quality  (NDEQ),  in  the 
development  of  the  Environmental 
Assessment.  A  facsimile  copy  of  the 
final  Environmental  Assessment  was 
transmitted  to  Mr.  Frank  Mills  of  the 
NDEQ  on  May  1.  1997.  In  a  telephone 
conversation  on  May  6.  1997,  Mr.  Mills 
indicated  that  the  NDEQ  had  no 
comments  on  the  Environmental 
Assessment. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  of  NRC  Source 
Material  License  SUA-1534.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  docuiments  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  EX:  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
appUcation  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  in  10  CFR  Part  2  (54  FR 
8269).  Piusuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing.  In  accordance  with 
§  2.1205(c),  a  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  from  the 
date  of  publication  of  this  Federal 
Register  notice.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary  either: 


(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  Crow  Butte 
Resources,  216  Sixteenth  Street  Mall, 
Suite  810,  Denver.  Colorado  80202;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXH  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  the  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circiunstances  estabhshing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2.  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
loseph  |.  Holooich. 

Chief.  Uranium  Recovery  Branch,  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  97-14401  Filed  6-2-97;  8:45  am) 
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Vermont  Yar.^tft  .>suclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-28,  issued  to  Vermont  Yankee 
Nuclear  Power  Corporation  (the 
licensee),  for  operation  of  the  Vermont 
Yankee  Nuclear  Power  Station  (the 
facility)  located  in  Windham  County, 
Vermont. 

Environmemtal  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  grant 
relief  from  the  technical  requirements  of 
Section  IIl.G  and  III.L  of  Appendix  R  to 
Title  10  of  the  Code  of  Federal 
Regulations,  Part  50  (1)  to  use  the 
automatic  depressurization  system 
(ADS)  in  conjunction  writh  low  pressure 
injection  systems  as  an  alternative  post- 
fire  safe  shutdown  capability  for  certain 
fire  zones  and  (2)  to  use  the  Vernon  tie- 
line  as  jm  alternative  to  the  on-site 
emergency  diesel  generator  for  certain 
fire  events. 

The  proposed  exemption  is  in 
accordance  with  the  licensee's 
application  for  exemption  dated  April  4. 
1996,  as  supplemented  by  letters  dated 
May  21, 1996,  November  4,  1996, 
December  13,  1996,  and  January  8, 1996 
(sic  [1997]). 

The  Need  for  the  Proposed  Action 

The  need  for  this  action  arises 
because  the  licensee  requested  the  use 
of  the  ADS  in  conjimction  with  low 
pressure  injection  systems  as  an 
alternative  post-fire  safe  shutdown 
capability  for  certain  fire  zones  and  (2) 
to  use  the  Vernon  tie-line  as  an 
alternative  to  the  on-site  emergency 
diesel  generator  for  certain  fire  events. 
This  proposal  required  exemptions  from 
the  following  sections  of  Appendix  R: 
Section  III.L.2.(b)  (maintain  the  reactor 
coolant  level  above  the  top  of  the  core), 
and  Section  III.G.3  (fire  detection  and 
fire  suppression  installed  in  the  area, 
room  or  zone  under  consideration). 
Section  III.L.3  (accommodation  of  post- 
fire  conditions  where  offsite  power  is 
not  available  for  72  hours). 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
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and  concludes  that  the  proposed 
exemption  will  provide  sufficient  fire 
protection  that  there  is  no  increase  in 
the  risk  of  fires  at  the  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  exemption  otherwise 
affect  radiological  plant  effluents. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents.  No  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
actions  do  not  affect  nonradiological 
plant  effluents  and  have  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
envirorunental  impacts  associated  with 
the  proposed  actions. 

Alternatives  to  the  Proposed  Actions 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
actions,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  actions,  the  staff  considered 
denial  of  the  proposed  actions.  £)enial  of 
the  apphcation  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  actions  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

These  actions  do  not  involve  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  3,  1997,  the  staff  consulted 
with  the  Vermont  State  official,  Mr. 
William  K.  Sherman  of  the  Vermont 
Department  of  Public  Service,  regarding 
the  envirorunental  impact  of  the 
proposed  actions.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  actions  will  not  have 
a  significant  efiiect  on  the  quality  of  the 


human  enviroiunent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
dated  April  4, 1996,  as  supplemented 
May  21, 1996,  and  supporting 
information  dated  November  4,  1996, 
December  13, 1996,  January  8, 1996  (sic 
[1997]),  January  15, 1997,  and  February 
19,  1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  dociunent  room 
located  at  the  Brooks  Memorial  Library, 
224  Main  Street,  Brattleboro.  VT  05301. 

Dated  at  Rockvilie,  Maryland,  this  27th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  A.  MiUno, 

Acting  Director,  Project  Directorate  l~3. 
Division  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactor  Regulation . 
[FR  [)oc.  97-14399  Filed  6-2-97,  8:45  am] 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-28,  issued  to  Vermont  Yankee 
Nuclear  Power  Corporation  (the 
hcensee),  for  operation  of  the  Vermont 
Yankee  Nuclear  Power  Station  (the 
facility)  located  in  Windham  Coimty. 
Vermont. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  grant 
relief  from  the  technical  requirements  of 
Section  III.G  of  Appendix  R  to  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  to  the  extent  that  it  specifies  the 
separation  of  certain  redundant  safe 
shutdown  circuits  with  fire-rated 
barriers.  Alternatively,  the  licensee 
proposes  to  use  fire  resistant  cables  in 
plant  areas  on  the  280  foot  elevation  of 
the  Reactor  Building. 

The  proposed  exemption  is  in 
accordance  with  the  licensee's 
application  dated  May  28,  1996.  as 
supplemented  by  letters  dated  July  26, 
1996,  and  November  15, 1996. 


The  Need  for  the  Proposed  Action 

The  need  for  this  action  arises 
because  Paragraph  III.G.2.C  of  Section 
III.G,  "Fire  protection  of  safe  shutdown 
capabihty,"  of  Appendix  R  to  10  CFR 
Part  50,  requires: 

Enclosure  of  cable  and  equipment  and 
associated  non-safety  circuits  of  one 
redundant  train  in  a  fire  barrier  having 
a  1-hour  fire  rating.  In  addition,  fire 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

The  U§ensee  requested  an  exemption 
ifom  these  requirements  to  allow  the 
use  of  fire  resistant  cables  instead  of 
enclosing  the  cables  in  fire  barriers 
having  a  1-hour  fire  resistance  rating. 
The  licensee  proposed  to  use 
Rockbestos  Firezone  R  Appendix  R 
fireproof  cable  to  control  equipment 
necessary  to  ensure  Reactor  Building 
comer  room  cooling  in  the  event  of  a 
fire  in  the  Cable  Vault  An  exemption  is 
needed  because  the  Firezone  R  cables 
do  not  meet  the  hteral  requirements  of 
the  regulation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  the  proposed 
exemption  will  provide  sufficient  fire 
protection  and  that  there  is  no  increase 
in  the  risk  of  fires  at  the  faciUty. 
Consequently,  the  probabihty  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  exemption  otherwise 
a^ect  radiological  plant  effluents. 

The  change  will  not  increase  the 
probabihty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  eflluents  that  may  be 
released  oSsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
actions  involve  featxires  located  entirely 
within  the  restricted  area  as  defined  in 

10  CFR  Part  20,  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  actions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
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impact  associated  with  the  proposeu 
actions,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  actions,  the  staff  considered 
denial  of  the  proposed  actions.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  actions  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

These  actions  do  not  involve  uSe  of  . 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station. 

/Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  3, 1997,  the  staff  consulted 
with  the  Vermont  State  official,  Mr. 
William  K.  Sherman  of  the  Vermont 
Department  of  Public  Service,  regarding 
the  environmental  impact  of  the 
proposed  actions.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  actions,  see  the  application 
dated  May  28.  1996,  as  supplemented 
by  letters  dated  July  26,  1996,  and 
November  15.  1996,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Documen^^KoomT" 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubhc  docimient  room  located  at  the 
Brooks  Memorial  Library,  224  Main 
Street,  Brattleboro,  VT  05301. 

Dated  at  Rockviile.  Maryland  this  28th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Conunission. 

Vernon  L.  Rooney, 

Senior  Project  Manager.  Project  Directorate 
1-3.  Division  of  Reactor  Projects— l/II,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  97-14400  Filed  6-2-97;  8:45  ami 
BtLLMG  COOE  7S90-01-P 


NuuLtAft  R&GULArURT 
COMMISSION 


Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations;  Correction 

This  dociunent  corrects  a  notice 
appearing  in  the  Federal  Register  on 
May  21. 1997  (62  FR  27807).  The  action 
is  necessary  to  add  a  Federal  Register 
publication  date,  citation  number,  and  a 
sentence. 

On  page  27808,  in  the  first  column,  in 
the  second  complete  paragraph, 
following  "Date  of  initial  notice  in 
Federal  Register,"  insert  "August  14, 

1996  (61  FR  42285).  The  February  7. 

1997  supplement  contained  clarifying 
information  which  did  not  affect  the  no 
significant  hazards  consideration." 

Dated:  at  Rockviile,  Maryland,  this  28th 
day  of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration. 

IFR  Doc.  97-14398  Filed  6-2-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension: 

Form  18;  SEC  File  No.  270-105;  OMB 
Control  No.  3235-0121 

Form  18-K;  SEC  File  No.  270-108; 
OMB  Control  No.  3235-0120 

Form  F-80;  SEC  File  No.  270-357; 
OMB  Control  No.  3235-0404 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Form  18  is  used  for  the  registration  of 
securities  under  the  Securities  Exchange 
Act  of  1934  of  any  foreign  government 
or  political  subdivision  thereof.  It  is 
filed  on  occasion.  An  estimated  5 
respondents  file  Form  18  annually  for  a 
total  burden  of  40  hours. 


Form  18-K  is  an  annual  report  for 
foreign  governments  and  political 
subdivisions  thereof.  It  provides 
updated  information  concerning 
registered  securities.  An  estimated  11 
respondents  file  Form  18-K  annually  for 
a  total  burden  of  88  hours. 

Form  F-80  is  a  form  used  to  register 
under  the  Securities  Act  of  1933 
securities  of  certain  issuers  to  be  issued 
in  exchange  offers  or  a  business 
combination.  It  is  filed  on  occasion.  An 
estimated  5  respondents  file  Form  F-80 
annually  for  a  total  burden  of  10  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  yoiu-  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549. 


Dated:  May  26. 1997. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  97-14351  Filed  6-2-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

CCMMib-SION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Conunission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street,  N.W.,  Washington,  DC. 
20549. 

Extensions: 
Rule  lla-3;  SEC  File  No.  270-321; 

OMB  Control  No.  3235-0358 
Rule  17g-l;  SEC  File  No.  270-208; 

OMB  Control  No.  3235-0213 
Rule  206(4)-3;  SEC  File  No.  270-218; 

OMB  Control  No.  3235-0242 
Rule  206(4)-4;  SEC  File  No.  270-304; 

OMB  Control  No.  3235-0345 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
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and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  lla-3  under  the  Investment 
Company  Act  of  1940  [17  CFR  270.11a- 
3]  is  an  exemptive  rule  that  pennits 
open-end  investment  companies 
("hmds"),  other  than  insurance 
company  separate  accounts,  and  funds' 
principal  imderwriters,  to  make  certain 
exchange  offers  to  fund  shareholders 
Euid  shareholders  of  other  funds  in  the 
same  group  of  investment  companies. 
The  rule  requires  a  fund,  among  other 
things,  (i)  to  disclose  in  its  prospectus 
and  advertising  literature  the  amount  of 
any  administrative  or  redemption  fee 
imposed  on  an  exchange  transaction,  (ii) 
if  the  fund  imposes  an  administrative 
fee  on  exchange  transactions,  other  than 
a  nominal  one,  to  maintain  and  preserve 
records  with  respect  to  the  actual  costs 
incurred  in  connection  with  exchanges 
for  at  least  six  years,  and  (iii)  give  the 
fund's  shareholders  a  sixty  day  notice  of 
a  termination  of  an  exchange  offer  or 
any  material  amendment  to  the  terms  of 
an  exchange  offer  (unless  the  only 
material  effect  of  an  amendment  is  to 
reduce  or  eliminate  an  administrative 
fee,  sales  load  or  redemption  fee  payable 
at  the  time  of  an  exchange). 

The  rule's  requirements  are  designed 
to  protect  investors  against  abuses 
associated  with  exchange  offers,  provide 
fund  shareholders  with  information 
necessary  to  evaluate  exchange  offers 
and  certain  material  changes  in  the 
terms  of  exchange  offers,  and  enable  the 
Commission  staff  to  monitor  funds'  use 
of  administrative  fees  charged  in 
connection  with  exchange  transactions. 

It  is  estimated  that  approximately 
2,500  funds  may  choose  to  rely  on  the 
rule,  and  each  fund  may  spend  one  hour 
annually  complying  with  the 
recordkeeping  requirement  and  another 
hour  annually  complying  with  the 
notice  requirement.  The  total  annual 
burden  associated  with  the  rule  is 
estimated  to  be  5,000  hours.  The 
burdens  associated  with  the  disclosure 
requirement  of  the  rule  are  accounted 
for  in  the  burdens  associated  with  the 
Form  N-IA  registration  statement  for 
funds. 

Rule  17g-l  under  the  Investment 
Company  Act  of  1940  governs  the 
fidelity  bonding  of  officers  and 
employees  of  registered  management 
investment  companies  ("funds").  Rule 
17g-l  requires,  among  other  things, 
that: 


(1)  Fidelity  Bond  Content 
Requirements.  The  fidelity  bond  must 
provide  that  it  shall  not  be  canceled, 
terminated  or  modified  except  upon  a 
60-day  written  notice  by  the  acting  party 
to  the  affected  party.  In  the  case  of  a 
"joint  bond"  covering  several  funds  or 
certain  other  parties,  the  notice  also 
must  be  given  to  each  fund  and  to  the 
Commission.  In  addition,  a  joint  bond 
must  provide  that  a  copy  of  the  bond, 
any  amendments  to  the  bond,  any 
formal  filing  of  a  claim  on  the  bond,  and 
notification  of  the  terms  of  any 
settlement  on  such  claim,  will  be 
furnished  to  each  fund  promptly  after 
the  execution. 

(ii)  Independent  Directors'  Approval 
Requirements.  At  least  annually,  the 
independent  directors  of  a  fund  must 
approve  the  form  and  amoimt  of  the 
fidelity  bond.  The  amount  of  any 
premiiun  paid  for  any  joint  tend  also 
must  be  approved  by  the  indei}endent 
directors  of  a  fund. 

(iii)  Joint  Bond  Agreement 
Requirement.  A  fund  that  is  insiu«d  by 
a  joint  bond  must  enter  into  an 
agreement  with  all  other  parties  insured 
by  the  joint  bond  regarding  recovery 
under  the  joint  bond. 

(iv)  Required  Filings  with  the 
Commission.  Upon  execution  of  a 
fidelity  bond  or  any  amendment  thereto, 
a  fund  must  file  with  the  Commission 
a  copy  of:  (i)  the  executed  fidelity  bond; 
(ii)  the  resolution  of  the  fund's  directors 
approving  the  fidelity  bond;  and  (iii)  a 
statement  as  to  the  period  for  which  the 
fidelity  bond  premiums  have  been  paid. 
In  the  case  of  a  joint  bond,  a  fund  also 
must  file  a  copy  of:  (i)  a  statement 
showing  the  amount  of  a  single  insured 
bond  the  fund  would  have  maintained 
under  the  rule  had  it  not  been  named 
imder  a  joint  bond;  and  (ii)  each 
agreement  between  the  fund  and  all 
other  insured  parties.  A  fund  also  must 
notify  the  Commission  in  writing  within 
5  days  of  any  claim  and  settlement  on 
a  claim  made  under  a  fidelity  bond. 

(v)  Required  Notices  to  Directors.  A 
fund  must  notify  by  registered  mail  each 
member  of  its  board  of  directors  (i)  of 
any  cancellation,  termination  or 
modification  of  the  fidelity  bond  at  least 
45  days  prior  to  the  effective  date;  and 
(ii)  of  the  filing  or  settlement  of  any 
claim  under  the  fidelity  bond  when  the 
notification  is  filed  with  the 
Commission. 

The  fidelity  bond  content 
requirements,  the  joint  bond  agreement 
requirement,  the  independent  directors' 
annual  review  requirement  and  the 
required  notices  to  directors  are 
designed  to  ensure  the  safety  of  fund 
assets  against  losses  due  to  the  conduct 
of  persons  who  may  obtain  access  to 


those  assets,  and  facilitate  oversight  of 
a  fund's  fidehty  bond.  The  rule's 
required  filings  with  the  Commission 
are  designed  to  assist  the  Commission  in 
monitoring  funds'  compliance  with  the 
fidelity  bond  requirements. 

The  Conunission  estimates  that 
approximately  3,200  funds  are  subject  to 
the  requirements  of  rule  17g-l,  and  that 
on  average  a  fund  spends  approximately 
one  hour  per  year  on  complying  with 
the  rule's  paperwork  requirements.  The 
total  annual  burden  of  the  rule's 
paperwork  requirements  thus  is 
estimated  to  be  3,200  hours. 

Rule  206(4)-3,  entitled  "Cash 
Payments  for  Client  Soficitations" 
provides  restrictions  on  cash  payments 
for  client  sohcitations.  The  rule  imposes 
two  sets  of  information  collection 
requirements.  Where  only  impersonal 
advisory  services  are  to  be  provided  or 
an  affiliation  between  the  soUcitor  and 
adviser  exists,  the  rule  requires  that  the 
fee  be  paid  pursuant  to  a  written 
agreement  and  that  the  prospective 
client  be  advised  of  any  affiliation 
between  the  adviser  and  the  solicitor. 
Where  individuaUzed  services  are  to  be 
provided,  the  soUcitor  must  furnish  the 
prospective  client  with  a  copy  of  the 
adviser's  brochure  and  a  disclosure 
docxunent  containing  specified 
information.  The  information  collection 
and  disclosure  requirements  in  rule 
206(4)-3  permit  the  Commission's 
inspection  staff  to  monitor  the  activities 
of  investment  advisers  and  protect 
investors.  Rule  206(4)-3  is  applicable  to 
all  registered  investment  advisers. 

The  Commission  believes  that 
approximately  4,577  of  these  advisers 
have  cash  referral  fee  arrangements. 
Under  the  recently  enacted  National 
Seciuities  Markets  Improvement  Act  of 
1996  (the  "1996  Act"),  however,  only 
about  1,281  advisers  will  be  subject  to 
the  rule  after  the  legislation  becomes 
effective  on  July  8, 1997.  The  rule 
requires  approximately  7.04  burden 
hours  per  year  per  adviser  and  would 
result,  after  July  8, 1997,  in  a  total  of 
approximately  9,018  total  biutlen  hours 
(7.04  X  1281)  for  all  advisers. 

Rule  206(4)-4,  entitled  "Financial  and 
Disciplinary  Information  that 
Investment  Advisers  Must  Disclose  to 
Clients,"  requires  advisers  to  disclose 
certain  financial  and  disciplinary 
information  to  chents.  The  disclosure 
requirements  in  rule  206(4)— 4  are 
designed  so  that  a  client  vfj.]l  have 
information  about  an  adviser's  financial 
condition  and  disciplinary  events  that 
may  be  material  to  a  client's  evaluation 
of  the  adviser's  integrity  or  abiUty  to 
meet  contractual  commitments  to 
clients.  The  Commission  does  not  use 
the  information  disclosed  to  cUents. 


It  IS  estimateu  mai  approximately 
3,222  advisers  are  currently  subject  to 
this  rule,  but  that  after  the  1996  Act 
becomes  effective  only  902  advisers  will 
be  subject  to  the  rule.  The  rule  requires 
approximately  7.5  burden  hours  per 
year  per  adviser  and,  after  July  8, 1997, 
would  amount  to  approximately  6,765 
total  burden  hours  (7.5  x  902)  for  all 
advisers. 

Rule  206(4)-3  does  not  specify  a 
retention  period  for  its  recordkeeping 
requirements.  The  disclosuje  and 
recordkeeping  requirements  of  rule 
206(4)-3  and  the  disclosure 
requirements  of  rule  206(4)-4  are 
mandatory.  Information  subject  to  the 
recordkeeping  and  disclosure 
requirements  of  rules  206(4)-3  and  -4  is 
not  submitted  to  the  Commission,  so 
confidentiality  is  not  an  issue. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd 
control  number. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  May  20^  1997. 
Mar^arat  H.  McMarland, 
Deputy  Secretary. 

|FR  Doc.  97-14352  Filed  0-2-97;  8:45  am] 
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5hi;uRiriti>  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22683;  812-10442] 

Warburg,  Pincus  Balanced  Fund,  Inc., 
et  al.;  Notice  of  Application 

May  27, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPI.ICANTS:  Warburg,  Pincus  Balanced 
Fund,  Inc.,  Warburg,  Pincus  Capital 
Appreciation  Fund,  Warburg,  Pincus 
Cash  Reserve  Fund,  Inc.,  Warburg, 
Pincus  Emerging  Growth  Fimd,  Inc., 
Warburg,  Pincus  Emerging  Markets 
Fund,  Inc.,  Warburg,  Pincus  Fixed 
Income  Fund,  Warburg,  Pincus  Global 
Fixed  Inconw  Fvand,  Inc.,  Warburg, 
Pincus  Global  Post- Venture  Capital 
Fimd,  Inc.,  Warburg,  Pincus  Growth  & 
Income  Fimd,  Inc..  Warburg,  Pincus 
Health  Sciences  Fund,  Inc.,  Warburg, 
Pincus  Institutional  Fund,  Inc., 
Warburg,  Pincus  Intermediate  Mattirity 
Government  Fund,  Inc.,  Warburg, 
Pincus  International  Equity  Fund,  Inc., 
Warburg,  Pincus  Japan  Growth  Fund. 
Inc..  Warburg,  Pincus  Japan  OTC  Fimd, 
Inc..  Warburg.  Pincus  New  York 
Intermediate  Miuiicipal  Fund,  Warburg, 
Pincus  New  York  Tax  Exempt  Fund, 
Inc.,  Warburg,  Pincus  Post- Venture 
Capital  Fund,  Inc..  Warburg.  Pincus 
Small  Company  Growth  Fund,  Inc., 
Warburg,  Pincus  Small  Company  Value 
Fund,  Inc. ,  Warburg,  Pincus  Strategic 
Value  Fund,  Inc.,  Warburg,  Pincus  Tax 
Free  Fund.  Inc.,  Warburg,  Pincus  Trust, 
Warburg,  Pincus  Trust  II  (collectively, 
the  "Warburg  Pincus  Funds").  Warburg. 
Pincus  Counsellors.  Inc.  ("Warburg"), 
and  any  other  registered  investment 
companies  that  now  or  in  the  future  are 
advised  by  Warburg  (together  with  the 
Warburg  Pincus  Funds,  the  "Funds" 
and  individually  a  "Fund"). 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  17(d)  and  rule  17d-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain 
investment  companies  to  deposit  their 
uninvested  cash  balances  in  one  or  more 
joint  accounts  to  be  used  to  enter  into 
repurchase  agreements. 
FILING  DATES:  The  appUcation  was  filed 
on  November  21,  1996  and  amended  on 
April  30,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


i>ecretar>  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  20, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Warburg,  Pincus 
Counsellors,  Inc.,  466  Lexington 
Avenue,  New  York,  NY  10017-3147. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Counsel,  at 
(202)  942-0641,  or  Mercer  E.  Bullard. 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
EMvision  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1 .  The  Warburg  Pincus  Funds, 
organized  as  either  Maryland 
corporations  or  Massachusetts  business 
trusts,  are  registered  under  the  Act  as 
open-end,  single  class  or  multi-class 
management  investment  companies, 
some  of  which  consist  of  the  serious 
type.  The  Funds  currently  consist  of  28 
investment  companies  or  portfolios.  All 
Funds  that  currently  intend  to  rely  upon 
the  requested  order  are  named  as 
applicants.  < 

2.  Warburg,  organized  in  1970  as  a 
Delaware  corporation,  is  registered  with 
the  SEC  as  an  investment  adviser  under 
the  Investment  Advisers  Act  of  1940. 
Warburg  is  a  wholly-owned  subsidiary 
of  Warburg.  Pincus  Counsellors  G.P. 
Warburg  supervises  and  directs  the 
purchase  and  sale  of  investment 
securities  (or  some  portion  thereof)  for 
each  of  the  Funds,  subject  to  the 
direction  of  the  Fund's  board  of 
directors  or  trustees  and,  in  certain 
cases,  subject  to  the  supervision  of 
another  investment  adviser  or  manager. 
The  term  "Warburg"  includes,  in 
addition  to  the  corporation  itself,  any 
other  entity  controlling,  controlled  by  or 
under  common  control  with  Warburg 


'  Any  future  series  of  a  Fund  or  any  registered 
investment  company  now  or  in  the  future  advised 
by  Warburg  that  intends  to  rely  upon  the  requested 
order  in  the  future  would,  at  that  time,  comply  with 
the  terms  and  conditions  contained  in  the 
application. 
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that  acts  in  the  hiture  as  an  investment 
adviser  for  the  Funds  or  other 
investment  companies. 

3.  Each  of  the  Funds  has  its  own 
separate  investment  objective  or 
objectives,  policies  and  restrictions  and 
segregated  assets  as  described  in  each 
Fund's  currently  effective  registration 
statement.  All  of  the  Funds  currently  are 
authorized  to  invest  at  least  a  portion  of 
their  uninvested  cash  balances  in  short- 
term  repurchase  agreements. 

4.  The  assets  of  me  Funds  are  held  by 
bank  custodians.  At  the  end  of  each 
trading  day,  applicants  expect  that  some 
or  all  of  the  Funds  will  have  uninvested 
cash  balances  in  their  respective 
custodian  banks  that  would  not 
otherwise  be  invested  in  portfolio 
securities.  The  amount  of  such  cash 
balances  on  any  given  day  is  a  function 
of,  among  other  things,  the  temporary 
unavailability  or  other  delays  in 
planned  purchases  of  securities, 
shareholder  purchases  and  redemptions, 
and/or  unanticipated  delays  in 
settlement  of  trades.  In  order  to  provide 
liquidity  and  to  earn  additional  income 
for  the  Funds,  Warburg  may  invest  such 
cash  balances  in  repurchase  agreements 
provided  that  (a)  a  Fund  will  not  invest 
in  a  repurchase  agreement  having  a 
maturity  in  excess  of  7  days  if  such 
investment  would  cause  the  Fund  to 
exceed  its  limitation  regarding 
investments  in  illiquid  securities  and  (b) 
the  repurchase  agreements  are 
"collateralized  fully"  as  defined  in  rule 
2a-7  under  the  Act  ("Short-Term 
Repurchase  Agreements"),  as  authorized 
by  the  investment  policies  of  the  Fimds. 
Currently,  Warburg  purchases 
repurchase  agreements  separately  on 
behalf  of  each  Fund. 

5.  Applicants  propose  to  deposit  some 
or  all  of  the  uninvested  cash  balances  of 
the  Funds  remaining  at  the  end  of  the 
trading  day  into  one  or  more  joint 
accounts  (the  "Joint  Accounts")  and  to 
invest  the  daily  balance  of  the  Joint 
Accounts  into  Short-Term  Repurchase 
Agreements.  The  Funds  would  invest 
through  a  Joint  Account  only  in  Short- 
Term  Repurchase  Agreements  that  are 
consistent  with  the  investment  objective 
or  objectives,  policies  and  restrictions  of 
each  participating  Fund.  The  existence 
of  the  Joint  Accounts  will  not  influence 
the  extent  to  which  Funds  will  invest  in 
Short-Term  Repurchase  Agreements.  A 
Fund's  decision  to  use  the  Joint 
Accounts  would  be  based  on  the  same 
factors  as  a  Fund's  decision  to  make  any 
other  short-terra  liquid  investment. 
Those  factors  would  primarily  be 
whether  such  Short-Term  Repurchase 
Agreements  offer  a  competitive 
investment  on  the  basis  of  yield, 
crecUtworthiness  and  liquidity.  The 


Joint  Accounts  would  only  be  used  to 
aggregate  what  otherwise  would  be  one 
or  more  daily  individual  transactions 
necessary  for  the  management  of  each 
Fund's  diaily  iminvested  cash  balance. 

6.  Warburg  would  not  participate  as 
an  investor  in  the  Joint  Accounts. 
Warburg  also  would  not  collect  any 
additional  fee  for  its  management  of  the 
Joint  Accoimts,  but  would  continue  to 
receive  from  the  Fund's  primary 
adviser,  as  relevant,  its  asset-based 
advisory  fees.  Warburg  would  be 
responsible  for  investing  funds  held  by 
the  Joint  Accounts,  establishing 
accounting  and  control  procedures,  and 
ensiuing  fail  and  equitable  treatment  of 
the  Funds. 

7.  Warburg  would  manage 
investments  in  the  Joint  Accounts  in 
essentially  the  same  manner  as  if  it  had 
invested  in  such  instruments  on  an 
individual  basis  for  each  Fiuid.  Any 
joint  repurchase  agreement  transactions 
entered  into  through  the  proposed  Joint 
Accounts  would  comply  with  the 
standards  and  guideUnes  set  forth  in 
Investment  Company  Act  Release  No. 
13005  (February  2. 1983),  and  any  other 
existing  and  future  positions  taken  by 
the  Commission  or  its  staff  by  rule, 
release,  letter  or  otherwise  relating  to 
repurchase  agreement  transactions. 
AppUcants  acknowledge  that  they  have 
a  continuing  obUgation  to  monitor  the 
SEC's  published  statements  on 
repurchase  agreements,  and  represent 
that  repurchase  agreement  transactions 
will  comply  with  future  positions  of  the 
SEC  to  the  extent  that  such  positions  set 
forth  different  or  additional 
requirements  regarding  repurchase 
agreements. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  from  participating  in  any  joint 
enterprise  or  arrangement  in  which  such 
investment  company  is  a  participant, 
unless  the  SEC  has  issued  an  order 
authorizing  the  arrangement. 

2.  Applicants  believe  that  each  Fund 
might  be  deemed  to  be  an  "affiUated 
person"  of  each  other  Fund  under  the 
definition  set  forth  in  section  2(a)(3)  of 
the  Act  if  Warburg,  as  investment 
adviser,  were  deemed  to  control  each 
Fund.  Applicants  also  beUeve  that, 
because  each  Warburg  Pincus  Fund  has 
the  same  governing  board  as  each  other 
Warburg  Pincus  Fund,  the  Warburg 
Pincus  Fimds  could  be  deemed  to  be 
affiliated  persons  of  each  other  by  virtue 
of  being  under  common  control,  within 
the  meaning  of  subsection  (C)  of  section 
2(a)(3).  Each  Fund,  by  participating  in 


the  Joint  Accoimts,  and  Warburg,  by 
managing  the  Joint  Accounts,  could  be 
deemed  to  be  a  "joint  participant"  in  a 
"transaction"  within  the  meaning  of 
section  17(d)  of  the  Act. 

3.  AppUcants  beUeve  that  the  Joint 
Accounts  could  result  in  certain  benefits 
to  the  Fund.  Applicants  state  that  the 
Funds  would  save  on  yearly  transaction 
fees  because  purchasing  Short-Term 
Repurchase  Agreements  through  the 
Joint  Accounts  would  require  fewer 
transactions  than  the  Fund  would 
otherwise  engage  in  individually. 
AppUcants  beUeve  that  the  Funds  may 
also  earn  a  higher  rate  of  return  on 
investments  through  the  Joint  Accounts 
relative  to  the  rates  they  could  earn 
individually  because  under  most  market 
conditions,  it  is  possible  to  negotiate  a 
rate  of  return  on  larger  repurchase 
agreements  that  is  higher  than  the  rate 
of  retiun  on  smaller  repurchase 
agreements.  AppUcants  contend  that  the 
Joint  Accounts  may  reduce  the  (>otential 
for  error  by  reducing  the  number  of 
trade  tickets  and  cash  wires  that  must  be 
processed  by  the  sellers  of  Short-Term 
Repurchase  Agreements  and  by  the 
Funds'  custodians  and  accountants. 
AppUcant  also  submit  that  the  Joint 
Accounts  also  may  increase  the  number 
of  dealers  willing  to  enter  into  Short- 
Term  Repurchase  Agreements  with 
smaller  funds  and  may  reduce  the 
possibiUty  that  their  cash  balances 
remain  uninvested. 

4.  AppUcants  beUeve  that  no  Fimd 
wiU  be  in  a  less  favorable  position  as  a 
result  of  the  Joint  Accounts.  AppUcants 
assert  that  a  Fund's  investment  in  the 
Joint  Accounts  will  not  be  subject  to  the 
claims  of  creditors,  whether  bought  in 
bankruptcy,  insolvency  or  other  legal 
proceeding,  of  any  other  participant 
Fund  in  the  Joint  Accoiuits.  AppUcants 
beUeve  that  each  Fund's  Uability  on  any 
Short-Term  Repurchase  Agreement  will 
be  limited  to  its  interest  in  such 
investment;  no  Fund  will  be  jointly 
Uable  for  the  investments  of  any  other 
Fund.  Finally,  the  assets  of  all  Funds 
will  continue  to  be  held  under  proper 
custodian  procedures. 

5.  AppUcants  beUeve  that  the 
proposed  operation  of  the  Joint 
Accounts  will  not  result  in  any  confficts 
of  interest  between  any  of  the  Funds 
and  Warburg.  AppUcants  state  that,  in 
making  investments  for  the  Joint 
Accounts.  Warburg  will  be  obligated  to 
consider  each  Fimd's  investment 
objective  or  objectives,  policies  and 
restrictions;  its  obUgation  to  fairly 
allocate  investment  opportimities 
among  the  Fimds;  and  the  need  for 
diversification. 

6.  Applicants  note  that  the  board  of 
directors  of  each  Fund  has  considered 
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the  proposed  Joint  Accounts  and 
determined  that  the  use  of  the  Joint 
Accounts  would  be  fair,  economically 
desirable  and  beneficial  to  the  Fund. 
Applicants  also  note  that  each  board  has 
determined  that  the  operation  of  the 
Joint  Accounts  would  be  free  of  any 
inherent  bias  favoring  one  Fund  over 
another,  and  the  anticipated  beneflts 
flowing  to  each  Fund  would  fall  within 
an  acceptable  range  of  fairness. 

7.  For  the  reasons  set  forth  above, 
appUcants  believe  that  granting  the 
requested  order  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  Funds  would  participate  in 
the  Joint  Account  on  a  basis  no  different 
irom  or  less  advantageous  than  that  of 
any  other  Participant. 

Applicants'  Conditions 

Applicants  would  comply  with  the 
following  as  conditions  to  any  other 
granted  by  the  SEC: 

1 .  The  Joint  Accounts  would  consist 
of  one  or  more  separate  cash  accounts 
established  at  a  custodian  bank.  A  Joint 
Account  may  be  established  at  more 
than  one  custodian  bank  and  more  than 
one  Joint  Account  may  be  established  at 
any  custodian  bank.  A  Fund  may 
transfer  a  portion  of  its  daily  cash 
balances  to  more  than  one  Joint 
Account.  After  the  calculation  of  its 
daily  cash  balance  and  at  the  direction 
of  Warburg,  each  Fund  would  transfer 
into  one  or  more  Joint  Accounts  the 
cash  it  intends  to  invest  through  the 
Joint  Accounts.  Each  Fund  whose 
regular  custodian  is  a  custodian  other 
than  the  bank  at  which  a  proposed  Joint 
Account  would  be  maintained  and  that 
wishes  to  participate  in  the  Joint 
Account  would  appoint  the  latter  bank 
as  sub-custodian  for  the  limited  purpose 
of:  (a)  Receiving  and  disbursing  cash;  (b) 
holding  any  Short-Term  Repurchase 
Agreements;  and  (c)  holding  collateral 
received  from  a  transaction  effected 
through  the  Joint  Account.  AU  Funds 
that  appoint  such  sub-custodians  will 
have  taken  all  necessary  actions  to 
authorize  such  bank  as  their  legal 
custodian,  including  all  actions  required 
under  the  Act. 

2.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  the  Funds  at  their 
custodians  except  that  monies  from  the 
Funds  will  be  deposited  in  a  Joint 
Account  on  a  commingled  basis.  The 
Joint  Accounts  will  not  have  a  separate 
existence  and  will  not  have  any  indicia 
of  a  separate  legal  entity.  The  Joint 
Accounts  will  only  be  used  to  aggregate 
individual  transactions  necessary  for  the 
management  of  each  fund's  daily 
uninvested  cash  balance. 


3.  Cash  in  the  Joint  Accounts  would 
be  invested  in  one  or  more  repurchase 
agreements  provided  that  (a)  a  Fund 
will  not  invest  in  a  repurchase 
agreement  having  a  maturity  in  excess 
of  7  days  if  such  investment  would 
cause  the  Fund  to  exceed  its  limitation 
regarding  investments  in  ilUquid 
securities  and  (b)  the  repurchase 
agreements  are  "collateralized  fully"  as 
defined  in  rule  2a-7  under  the  Act  and 
satisfy  the  uniform  standards  set  by  the 
Funds  for  such  investments.  The 
securities  subject  to  the  repurchase 
agreement  will  be  transferred  to  a  Joint 
Account,  and  they  will  not  be  held  by 
the  Fund's  repurchase  counterparty  or 
by  an  affiliated  person  of  that 
counterparty. 

4.  Eacn  Fund  would  participate  in  a 
Joint  Account  on  the  same  basis  as  every 
other  Fund  in  conformity  with  its 
respective  investment  objective  or 
objectives,  policies  and  restrictions.  Any 
future  Funds  that  participate  in  a  Joint 
Account  would  be  required  to  do  so  on 
the  same  terms  and  conditions  as  the 
existing  funds. 

5.  Each  Fund,  through  its  investment 
adviser  and/or  custodian,  will  maintain 
records  (in  conformity  with  Section  31 
of  the  Act  and  the  rules  thereunder) 
documenting  for  any  given  day  its 
aggregate  investment  in  a  Joint  Account 
and  its  pro  rata  share  of  each  Short- 
Term  Repurchase  Agreement  made 
through  such  Joint  Account. 

6.  All  assets  held  in  the  Joint 
Accounts  would  be  valued  on  an 
amortized  cost  basis  to  the  extent 
permitted  by  appUcable  SEC  releases, 
rules  or  orders. 

7.  Each  Fund  valuing  its  net  assets 
based  on  amortized  cost  in  reliance  on 
rule  2a-7  under  the  Act  will  use  the 
average  maturity  of  the  instrument(s)  in 
the  Joint  Accounts  in  which  such  Fund 
has  an  interest  (determined  on  a  dollar- 
weighted  basis)  for  the  purpose  of 
computing  its  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  a  Joint  Account  on  that  day. 

8.  Not  every  Fund  participating  in  the 
Joint  Accounts  will  necessarily  have  its 
cash  invested  in  every  Short-Term 
Repurchase  Agreement.  However,  to  the 
extent  a  Fund's  cash  is  appUed  to  a 
particular  Short-Term  Repurchase 
Agreement,  the  Fund  will  participate  in 
and  own  its  proportionate  share  of  such 
Short-Term  Repurchase  Agreement,  and 
any  income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such 
investment  purchased  with  amounts 
contributed  by  such  Fund. 

9.  To  assure  that  there  will  be  no 
opportunity  for  one  fund  to  use  any  part 
of  a  balance  of  a  Joint  Account  credited 
to  another  Fund,  no  Fund  will  be 


allowea  lo  create  a  negative  balance  in 
any  Joint  Account  for  any  reason.  Each 
Fund  would  be  permitted  to  draw  down 
its  entire  balance  at  any  time,  provided 
Warburg  determines  that  such  draw 
down  would  have  no  significant  adverse 
impact  on  any  other  Fund  participating 
in  the  Joint  Account.  Each  Fund's 
decision  to  invest  in  a  Joint  Account 
would  be  solely  at  its  option,  and  no 
Fund  will  be  obligated  either  to  invest 
in  the  Joint  Accounts  or  to  maintain  any 
minimum  balance  in  the  Joint  Accounts. 
In  addition,  each  Fund  will  retain  the 
sole  rights  of  ownership  to  any  of  its 
assets.  Including  interest  payable  on 
such  assets,  invested  in  the  Joint 
Accounts. 

10.  Warburg  will  administer,  manage 
and  invest  the  cash  balance  in  the  Joint 
Accounts  in  accordance  with  and  as 
part  of  its  duties  under  the  existing  or 
any  future  investment  advisory  contract 
with  each  Fund.  Warburg  will  not 
collect  any  additional  or  separate  fee  for 
advising  or  managing  any  Joint  Account. 

11.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 

12.  The  board  of  directors  or  trustees 
of  the  Funds  participating  in  the  Joint 
Account  will  adopt  procedures  pursuant 
to  which  the  Joint  Accounts  wall  operate 
and  which  will  be  reasonably  designed 
to  provide  that  the  requirements  set 
forth  in  the  application  are  met.  The 
directors  or  trustees  will  make  and 
approve  such  changes  that  they  deem 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  directors  or  trustees  v«ll  determine, 
no  less  frequently  than  annually,  that 
the  Joint  Accounts  have  been  operated 
in  accordance  with  the  proposed 
procedures,  and  will  permit  a  Fund  to 
continue  to  participate  therein  only  if  it 
determines  that  there  is  a  reasonable 
likelihood  that  the  Fund  and  its 
shareholders  will  benefit  fi-om  the 
Fund's  continued  participation. 

13.  Investments  neld  in  a  Joint 
Account  generally  will  not  be  sold  prior 
to  maturity  except:  (a)  If  Warburg 
believes  the  investment  no  longer 
presents  minimal  credit  risks;  (b)  if,  as 

a  result  of  a  credit  downgrading  or 
otherwise,  the  investment  no  longer 
satisfies  the  investment  criteria  of  all 
Funds  participating  in  the  investment; 
or  (c)  if  the  counterparty  defaults.  A 
Fund  may,  however,  sell  its  fractional 
portion  of  an  investment  in  a  Joint 
Account  prior  to  maturity  of  the 
investment  in  such  Joint  Account  if  the 
cost  of  such  transaction  will  be  borne 
solely  by  the  selling  Fund  and  the 
transaction  would  not  adversely  affect 
the  other  Funds  participating  in  that 
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Joint  Account.  In  no  case  would  an  early 
termination  by  less  than  all 
participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 
participating  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fimd  participating  in  such  Joint 
Accoimt  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investments  in  such  Joint  Accoimt. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-  14354  Filed  &-2-97;  8:45  am) 
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SECURrrsES  «nd  exchange 

COMMSSSfON 

[PM  No.  5500-1] 

Amquest  International,  Ltd.;  Order  of 
Suapenslon  of  Trading 

May  30, 1997. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  ciurent  and  accvuate  information 
concerning  the  securities  of  Amquest 
International,  Ltd.  ("Amquest"  or  the 
"Company"),  a  Florida  based  company 
which  holds  itself  out  to  be  part  of  an 
integrated  system  of  companies  for  the 
provision  of  mortgage  banking, 
investment  and  consumer  credit 
services,  because  of  questions  regarding 
the  acciuacy  of  assertions  by  Amquest, 
and  by  others,  in  documents  filed  with 
the  Commission  and  distributed  to 
investors  and  market-makers  of  the 
stock  of  Amquest,  concerning,  among 
other  things,  Amquest's  ownership  of 
certain  Brazihan  "Rights"  and  other 
assets,  the  value  of  certain  assets 
claimed  by  Amquest,  the  amount  of 
income,  if  any,  Amquest  has  generated, 
the  acquisition  by  Amquest  of  certain 
entities,  and  the  composition  and 
involvement  in  Company  affairs  of    '■ 
Amquest's  purported  management. 

The  Commission  is  of  the  opinion  that 
the  pubhc  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-Usted 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
Usted  company  is  suspended  for  the 
period  from  9:30  a.m.  EDT,  May  30, 
1997  through  11:59  p.m.  EDT,  on  Jime 
12,  1997. 


By  the  Commission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  97-14541  Filed  5-30-97;  11:21  am) 
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SFCUR'^tES  AND  FXCHANGE 

COMMISSION 

[Hesfease  ha.  M  id6.?3,  File  No.  SR-NASO- 
97-27] 

St'i*  *^eGyiatC'r-y  '^jrgar  ^.^ations; 
Nrtt:onai  Associaticr  0'  Securities 
D^atei-s  ^nc    O'-aer  G'antfng  Aooroval 
to  Proc>ose<3  Rjte  C^arcie  "  :  Decrease 
the  Mm  I  rpu"!  OuolifV-or  increment  for 
Certain  SfH:^riX)eh  i.s^-ec  and  Traded 
on  The  Ha<v:ir^c  S':    «  Market  to  Viath 
of  $1.00 

May  27.  1997. 

I.  Introduction 

Chi  April  17,  1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  And  Rule  19b-4  thereimder,^  a 
proposed  rule  change  to  modify  The 
Nasdaq  Stock  Market's  ("Nasdaq") 
automated  quotation  system  to  permit 
Nasdaq  securities  whose  bid  is  $10  or 
higher  to  be  quoted  in  increments  as 
small  as  one-sixteenth  of  a  dollar. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  25. 1997.3  After  the 
comment  period  expired,  the 
Commission  received  a  number  of 
comment  letters.*  This  order  approves 
the  proposal. 

n.  Description 

Presently,  Nasdaq's  automated 
quotation  system  is  configiued  so  that  a 
market  maker  or  electronic 
communications  network  ("ECN")  can 
only  enter  a  quote  for  a  particular 
security  in  an  increment  of  Va  of  $1  if 
the  market  maker's  bid  price  in  that 
security  is  equal  to  or  greater  than  $10. 
If  a  market  maker's  bid  is  less  than  $10, 
it  may  enter  quotes  in  increments  of  */^2 
of  $1.  Nasdaq  proposes  to  modify  a 
system  parameter  in  its  automated 
quotation  system  to  enable  market 


makers  and  ECNs  to  enter  quotations  in 
sixteenths  for  Nasdaq  securities  when 
their  bid  price  is  equal  to  or  greater  than 
$10. 

Nasdaq  believes  allowing  Nasdaq 
market  makers  and  investors  to  display 
their  trading  interest  in  these  securities 
in  sixteenths  will  enhance  the 
transparency  of  the  Nasdaq  market, 
provide  investors  with  a  greater 
oppxjrtimity  to  receive  better  execution 
prices,  faciUtate  greater  quote 
competition,  promote  the  price 
discovery  process,  contribute  to 
narrower  spreads,  and  enhance  the 
capital  formation  process.  Moreover, 
Nasdaq  believes  the  proposed  rule 
change  is  wholly  consistent  with,  and  in 
furtherance  of,  the  important  investor 
protection  goals  underlying  the  Order 
Execution  Rules.*  Customer  limit  orders 
and  orders  entered  into  ECNs  priced  in 
sixteenths  are  ciurently  rounded  to  the 
nearest  eighth  for  public  display.^  The 
proposal  would  allow  all  such  orders  to 
be  publicly  displayed  at  their  actual 
price.  By  displaying  these  orders  at  their 
actual  prices,  Nasdaq  beUeves  the 
already  substantial  benefits  provided  by 
implementation  of  the  Order  Execution 
rules  will  be  commensurately  increased. 
Nasdaq  also  beUeves  it  is  appropriate  to 
reduce  the  minimum  quotation 
increment  for  these  securities  in  light  of 
the  SEC's  decision  to  modify  the  phase- 
in  schedule  of  the  Order  Execution 
Rules.  ^ 

m.  Summary  of  Comments 

As  of  May  22,  1997,  the  Commission 
received  111  comment  letters 
concerning  the  proposed  rule  change.' 


M5U.S.C78»(b)(l). 

» 17  CTR  240.196-4. 

>  Securities  Exchange  Act  Release  No  38S31  (Apr. 
21, 1997),  62  FR  20233  (Apr.  25.  1997). 

*  As  of  May  22, 1997.  the  Commission  received 
111  comment  letters.  These  letters,  as  well  as  any 
others  received  after  this  order,  may  be  found  in  the 
Commission's  Public  Reference  Room  in  File  No. 
SR-NASD-97-27. 


'On  August  28,  1996,  the  Commission  adopted 
Rule  llAcJ-4,  the  "Limit  Order  Display  Rule."  and 
amendments  to  Rule  llAcl-l,  the  "ECN  Rule."  to 
require  over-the-counter  ("OTC")  market  makers 
and  exchange  specialists  to  display  certain 
customer  limit  orders,  and  to  publicly  disseminate 
the  best  prices  that  the  OTC  market  maker  or 
exchange  specialist  has  placed  in  certain  ECNs,  or 
to  comply  indirectly  with  the  ECN  Amendment  by 
using  an  ECN  that  furnishes  the  best  market  maker 
and  specialist  prices  therein  to  the  public  quotation 
system  (collectively,  the  "Order  Execution  Rules" 
or  the  "Rules").  See  Securities  Exchange  Act 
Release  No.  37619A  (Sept.  6.  1996),  61  FR  48290 
(Sept.  12.  996). 

'In  particular,  orders  to  buy  (sell)  are  rounded 
down  (up)  to  the  nearest  eighth. 

'  See  Securities  Exchange  Act  Release  No.  38490 
(Apr.  9,  1997),  62  FR  18514  (Apr.  16.  1997} 
(announcing  the  revised  phase-in  schedule, 
providing  exemptive  relief  to  accommodate  the  new 
schedule,  and  providing  exemptive  relief  from 
compliance  with  the  1%  requirement  of  the  Quote 
Rule  with  respect  to  non-19c-3  securities.) 

■  See  letters  to  Jonathan  G.  Katz.  Secretary,  SEC, 
from  Daniel  J.  Balber.  dated  May  12, 1997.  Stephen 
S.  Baldente,  undated,  Adam  Bandel,  undated, 
Laurence  Bag.  undated,  Sayan  Bhattacharyya,  dated 
May  14. 1997,  Jessica  Brooks,  dated  May  16.  1997. 
Michael  Broudo,  dated  May  14,  1997,  John  Bucci, 
dated  May  15, 1997.  David  M.  Bums,  dated  May  16. 

Continued 
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All  of  the  commenters  supported  the 
proposal.  In  expressing  their  support, 
the  commenters  stated  that  reducing  the 
minimum  quotation  increment  would 
improve  market  transparency  by 
allowing  a  more  complete  display  of  the 
buying  and  selling  interest  in  the 
affected  securities.  In  general,  they 


1997.  Matthew  H.  Carlson,  dated  May  12.  1997. 
Cornel  Catrrina.  dated  May  14,  1997.  Donald 
Cherry,  dated  May  12.  1997.  Ma/lt  Chin,  dated  May 

13.  1997.  Robert  Chung,  dated  May  15.  1997. 
Charles  Cianfrani  Ir.,  dated  May  12,  1997,  Richard 

D.  Connell.  undated,  Henry  Davar,  dated  May  IS. 
1997.  Michael  Di  Ekimenico.  dated  May  15.  1997. 
Omar  Divina,  dated  May  13,  1997,  Patrick  G.  Dolan, 
dated  May  13,  1997,  Michael  Eisner,  dated  May  12, 
1997,  David  Filibertro.  undated,  Douglas  Y.  Finn, 
dated  May  16,  1997,  Campbell  Foster,  undated, 
lames  W.  Frame,  undated.  Aaron  Francis,  dated 
May  12.  1997,  Louis  C.  Galli,  dated  May  14.  1997. 
John  Geisler,  dated  May  13.  1997,  Nicolas  Gentin, 
dated  May  10,  1997.  James  R  Cibbs,  dated  May  12, 
1997.  Michael  S.  Gleeson,  dated  May  16,  1997. 
Jason  B  Gold,  dated  May  11,  1997,  J.  Michael 
Costigan,  dated  May  14.  1997,  Kurt  J.  Hellmers. 
dated  May  16.  1997,  Anthony  (.  Hernandez,  dated 
May  14,  1997.  Bryan  Hollander,  undated,  Hirokazu 
Iwasa,  dated  May  14.  1997.  Greg  Honan,  dated  May 

14.  1997.  Patrick  Hsieh,  dated  May  13,  1997.  Scott 
S  Ignall.  undated.  Marina  Kaneti,  dated  May  10, 
1997.  Matthew  Kansler.  dated  May  13,  1997, 
Andrew  Kashdan.  undated.  Gene  Keyser,  dated  May 

12,  1997.  Devon  B.  Kitchens,  dated  May  13.  1997. 
Jason  Klarreich,  dated  May  15.  1997,  Michael  D. 
Klug,  dated  May  16,  1997,  Stephen  M.  Kovacs, 
dated  May  14.  1997.  Seth  C.  Koppel,  dated  May  13. 
1997.  David  D.  Kuang.  dated  May  13,  1997.  Gabriel 
Levin,  dated  May  9.  1997,  Eben  Light,  undated. 
Robert  Lindauer.  undated,  Louis  Liu,  undated. 
Jamie  Maltese,  undated,  .\ndrew  A.  Mancuso  III. 
dated  May  IS,  1997.  Daniel  Mandell.  dated  May  16, 
1997,  Richard  Marble,  undated,  James  Maroney, 
dated  May  14,  1997.  John  F  McEnroe  HI,  dated  May 

15.  1997,  Gordon  McDonald,  dated  May  14,  1997, 
Kevin  McGrory,  dated  May  13,  1997.  John  P. 
McMullan.  dated  May  12.  1997,  Robert  Meurer. 
dated  May  13.  1997.  Winston  Meyer,  dated  March 
11.  1997,  Jeffrey  L.  Miller,  undated.  Marcus 
Motroni.  undated.  Kenneth  Nadan.  dated  April  24. 
1997.  Paul  Naden.  dated  April  24.  1997,  Seth 
Nemeroff.  dated  May  13.  1997,  Michael 

O  Buachalla.  dated  April  (sici  17.  1997.  Michael 
O'Reilly,  dated  May  15,  1997.  Randall  Oser,  dated 
May  12,  1997.  Christopher  M.  Owens,  dated  May 

13,  1997,  M  Yousuf  Paracha.  dated  May  13,  1997. 
Tausif  Paracha.  undated.  John  Parente.  undated. 
Mike  Parsons,  dated  May  12.  1997,  Ilian  P.  Petrov. 
dated  May  13.  1997.  Antonio  J.  Cecin.  Managing 
Director  and  Director  of  Equity  Trading.  Piper 
Jaffiay.  Inc..  dated  May  16.  1997,  Daho  J,  Pompeo, 
undated.  Reid  Richman.  undated,  Joel  Rebhun, 
undated.  Marcie  D.  Rebhun,  undated,  Tami  Beth 
Rock,  dated  May  12,  1997,  Noah  Roffman,  dated 
May  18,  1997,  Jason  Rosen,  dated  May  12,  1997, 
David  G.  Rosenberg,  dated  May  14,  1997,  Paul  R. 
Rudd,  dated  May  15,  1997.  Shahriar  Saadullah. 
dated  May  13.  1997.  Kevin  J.  Sanbeg.  dated  May  12. 
1997.  Patrick  S.  Schultz,  dated  May  10,  1997,  Gary 
S  Segall,  dated  May  16,  1997.  Gil  Shapiro,  dated 
May  12.  1997,  Hiro  Shinohara.  dated  May  12,  1997. 
Daniel  Sherwood,  dated  May  11.  1997,  Joseph 
Socolof,  dated  May  13,  1997.  Drew  Sohn,  dated 
May  15,  1997,  Alphonse  Soued,  dated  May  15, 
1997,  Feral  Talib,  undated.  Mark  Tashea.  dated  May 
13,  1997,  Howard  Teitelman,  dated  May  10,  1997, 
Alexis  Theofilactidis,  dated  May  12.  1997.  Michael 

E.  Tobin.  undated.  Nancy  Tom.  dated  May  15.  1997, 
Tai  Truong.  dated  May  13.  1997.  Abbott  Wang, 
dated  May  16,  1997,  Oliver  Wang,  dated  May  13. 
1997,  Alan  Weber,  dated  May  14,  1997.  Timothy 
Whelan.  dated  May  12.  1997.  Timothy  J.  Wilson, 
dated  Mav  15.  1997 


maintained  that  this  would  facilitate 
quote  competition  which  would  reduce 
spreads  and,  in  turn,  provide  investors 
with  better  prices.  Furthermore,  they 
explained  that  this  would  increase 
investors'  confldence  in  the  market  and, 
thus,  would  encourage  greater 
participation  and  increase  liquidity. 
Several  commenters  also  addressed  the 
issue  of  pricing  stocks  in  decimals.^ 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
Sections  llA  and  15A  of  the  Act.'" 

The  Commission  believes  the  quality 
of  the  market  for  the  affected  Nasdaq 
securities  "  will  likely  be  enhanced  by 
allowing  a  minimum  quotation 
increment  of  a  sixteenth,  rather  than  an 
eighth.'^  Decreasing  the  minimum 


»See  letters  to  Jonathan  G.  Katz,  Secretary,  SEC. 
from  Sayan  Bhattacharyya,  dated  May  14,  1997 
(stating  that  decimalization  is  a  very  good  idea). 
Robert  Chung,  dated  May  15,  1997  (encouraging  the 
SEC  to  study  the  feasibility  of  a  decimal  pricing 
system),  Michael  S.  Gleeson.  dated  May  16,  1997 
(recommending  the  use  of  decimals  as  a  means  to 
add  further  transparency  and  liquidity  to  the 
market).  Hirokazu  Iwasa,  dated  May  14.  1997 
(encouraging  Nasdaq  to  adopt  decimals).  Andrew 
Kashdan,  undated  (awaiting  consideration  of 
decimal  quotes  to  further  increase  efficiency),  Eben 
Light,  undated  (anticipating  the  NASD's  study), 
Richard  Marble,  undated  (supporting  the  idea  of 
decimalization).  Winston  Meyer,  dated  March  11. 
1997  (stating  that  decimals  should  vastly  improve 
the  pricing  mechanism).  Paul  Naden.  dated  April 
24.  1997  (supporting  decimalization  of  stock 
prices).  Michael  O'Buachalla.  dated  April  (sic)  17. 
1997  (same).  M.  Yousuf  Paracha,  dated  May  13, 
1997  (categorizing  the  proposal  as  an  intermediate 
step  towards  trading  in  decimals),  Shahriar 
Saadullah,  dated  May  13,  1997  (encouraging  the 
NASD  to  pursue  the  idea  of  decimal  pricing),  Gary 
S.  Segall,  dated  May  16.  1997  (categorizing  the 
proposal  as  an  intermediate  step  towards  trading  in 
decimals),  Gil  Shapiro,  dated  May  12,  1997  (same). 
Alexis  Theofllactidis.  dated  May  12.  1997 
(encouraging  a  further  move  to  a  decimal  pricing 
system),  Michael  E.  Tobin.  undated  (categorizing 
the  proposal  as  the  first  step  towards  the  ultimate 
goal  of  decimalization).  Timothy  Whelan.  dated 
May  12.  1997  (encouraging  the  adoption  of 
decimals). 

'°15  use.  §§78k-l.  780-3 

>>  Nasdaq  noted  in  its  proposal  that,  as  of  March 
31. 1997.  there  were  2,714  Nasdaq  securities  (43.2% 
of  all  Nasdaq  securities)  priced  equal  to  or  greater 
than  $10.  These  securities  represent  90%  of  the 
capitalization  of  the  Nasdaq  market  and  68.6%  of 
the  share  volume  in  Nasdaq.  Nasdaq  also  noted  that 
98.7%  of  all  trades  in  Nasdaq  securities  priced 
equal  to  or  greater  than  $10  occur  in  increments 
equal  to  or  greater  than  a  sixteenth  and  98.5%  of 
all  share  volume  in  such  securities  occurs  in 
increments  equal  to  or  larger  than  sixteenth. 

'^  A  study  that  analyzed  the  reduction  in  the 
minimum  tick  size  from  '/■  to  Vis  for  securities 
listed  on  the  American  Stock  Exchange  priced 
between  $1.00  and  $5.00  found  that,  in  general,  the 
spreads  for  those  securities  decreased  significantly 
while  trading  activity  and  market  depth  was 
relatively  unaffected.  See  Hee-Joon  Ahn,  Charles  Q. 


quotation  increment  should  heip  lo 
produce  more  accurate  pricing  of  such 
securities  and  can  result  in  tighter 
quotations.  In  addition,  if  the  quoted 
markets  are  improved  by  reducing  the 
minimum  quotation  increment,  the 
change  could  result  in  added  benefits  to 
the  market  such  as  reduced  transaction 
costs. '3 

Furthermore,  this  change  in  the 
minimum  increment  will  compliment 
the  Order  Execution  Rules.'*  Currently, 
customer  limit  orders  and  orders 
entered  into  ECNs  priced  in  sixteenths 
are  rounded  to  the  nearest  eight  for 
public  display."  The  proposed  change 
will  allow  such  orders  to  be  publicly 
displayed  at  their  actual  price,  thus 
allowing  a  more  complete  display  of  the 
buying  and  selling  interest  in  Nasdaq 
securities,  giving  these  orders  greater 
visibility,  and  facilitating  quote 
competition.  Moreover,  the  enhanced 
transparency  will  improve  access  to  the 
best  available  prices. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-NASD-97- 
27)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pivsuant  to  delegated 
authority." 

Margaret  H.  McFurland, 

Deputy  Secretary. 

(FR  Doc.  97-14413  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  8010-01-M 


Chao,  and  Hyuk  Choe,  Tick  Size,  Spread,  and 
Volume,  5  J.  Fin  Intermediation  2  (1996). 

"  The  rule  change  is  consistent,  with  the 
recommendation  of  the  Division  of  Market 
Regulation  ("Division")  in  its  Market  2000  Study, 
in  which  the  Division  noted  that  the  '/^  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  offers  to 
buy  or  sell  at  prices  inside  the  prevailing  quote.  See 
SEC,  Division  of  Market  Regulation,  Market  2000: 
An  Examination  of  Current  Equity  Market 
Developments  19-19  (Jan,  1994). 

'*  See  supra  note  5. 

■'  In  particular,  orders  to  buy  (sell)  are  rounded 
down  (up)  to  the  nearest  eight. 

'•15U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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SECLPiT'ES  &ND  EXCHANGE 
COMMiSSlON 

[Pe'e<)$^  NO.  34-38679;  International  Series 
Re  "-^M  NO.  1086;  File  No.  SR-PHLX-«7- 

Self-Reguiator^  Organisations,  Orctef 
Approving  Proposed  Rule  Change  And 
Notice  of  Riing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  of  the  P>-.iaaeipr,;a  Stocli 
Exchange,  inc.  Regarding  3D  Foreign 
Currency  Option  Holiday  Expirations 

May  27, 1997. 

On  March  14. 1997.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  *  a  proposed  rule  change 
not  to  list  any  3D  foreign  currency 
options  ("3D  FCOs")  that  would  expire 
during  the  period  December  20  through 
and  including  January  2  of  each  year. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  in  the  Federal 
Register.^  No  comment  letters  were 
received.  The  Exchange  subsequently 
filed  Amendment  No.  1  to  the  proposal 
on  April  18,  1997.*  This  order  approves 
the  proposed  rule  change,  as  amended. 

I.  Background 

The  Exchange  proposes  not  to  list  any 
3D  FCOs  that  would  expire  during  the 
period  IDecember  20  through  and 
including  January  2  of  each  year.  3D 
FCOs  are  presently  traded  on  the  PHLX 
on  the  Gennan  mark  and  the  Japanese 
yen.'*  These  are  cash  settled  options  that 
have  an  expiration  every  Monday  at 


•15U.S.C.  §78«(b)(l). 

'  Securities  Exchange  Act  Release  No  38527 
(April  18,  1997).  International  Series  Release  No. 
1075,  62  FR  20055  (April  24,  1997). 

'  Amendment  No.  1  states  that  the  Exchange  will 
provide  notice  to  its  membership  that  it  is  not 
listing  any  3D  FCOs  that  would  expire  during  the 
period  December  20  through  and  including  January 
2  of  each  year:  (1)  upon  approval  of  this  proposed 
rule  change:  (2)  in  any  marketing  literature 
respecting  the  3D  FCOs  which  is  printed  in  the 
future;  (3)  in  early  November  of  each  year  to  remind 
the  membership:  and  (4)  in  a  circular  at  the  time 
when  the  3D  FCO  contracts  that  are  not  being  listed, 
would  have  been  listed  (approximately  early  in 
December).  Letter  from  Michele  R  Weisbaum,  Vice 
Presidtent  and  Associate  General  Counsel,  PHLX,  to 
Karl  Vamer,  Staff  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation,  SEC. 
dated  April  18,  1997. 

*  The  Exchange  has  traded  3D  German  marks 
since  September  of  1994.  See  Securities  Exchange 
Act  Release  No.  33732  (March  8,  1994),  59  FR 
12023  (March  15. 1994).  The  Exchange  recently 
started  trading  3D  options  on  the  Japanese  yen  on 
February  24, 1997.  See  Securities  Exchange  Act 
Release  No.  36505  (Nov.  22. 1995),  International 
Series  Release  No.  889.  60  FR  61277  (Nov.  29. 
1995). 


11:59  p.m.  Eastern  Time  (or  the 
following  business  day  if  Monday  is  a 
holiday).  The  settlement  value  is  based 
on  a  formula  which  averages  random 
samples  of  bids  and  offers  from 
contributor  banks.  The  Exchange's 
experience  with  the  3D  FCO  on  the 
German  mark  over  the  last  two  years  has 
shown  that  it  is  often  difficult  to  gather 
enough  updated  quotes  during  the 
Christmas  and  New  Year's  weeks  each 
year.  Thus,  the  Exchange  believes  the 
integrity  of  the  derived  settlement  value 
may  be  called  into  question. 
Accordingly,  the  Exchange  has 
determined  not  to  Ust  for  trading  any 
series  of  3D  FCOs  which  would  expire 
between  December  20  each  year  and 
January  2  of  the  following  year.  As  a 
result  of  approval  of  this  change,  in 
1997  the  last  expiration  date  of  3D  FCOs 
would  occur  on  December  15.  1997. 
After  the  December  15  expiration,  the 
next  3D  FCO  expiration  would  occur  on 
January  5. 1998. 

The  Exchange  also  proposed  to  adopt 
a  permanent  list  of  holidays  which,  if 
they  fall  on  a  Monday,  would  cause  the 
3D  FCOs  scheduled  to  expire  that  day 
to  expire  the  next  business  day  pursuant 
to  Exchange  Rule  100(b)(21)(iii).5  The 
holidays  are:  Martin  Luther  King,  Jr. 
Day;  Memorial  Day;  Presidents  Day; 
Independence  Day;  Easter  Monday; 
Labor  Day;  May  Eky;  Columbus  Diay  and 
Veterans  Day. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5)  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  pubUc  interest 
in  that  it  allows  the  Exchange  to  forego 
or  postpone  expirations  of  3D  FCOs  on 
days  when  the  integrity  of  the 
settlement  value  may  be  questionable. 
As  noted,  above,  the  Exchange's 
experience  with  the  3D  FCO  on  the 
German  mark  over  the  last  two  years  has 
shown  that  it  is  often  difficult  to  gather 
enough  updated  bids  and  offers  from 
contributor  banks  diuing  the  Christmas 
and  New  Year's  weeks  each  year. 
Although  the  Exchange  does  not  have 
any  trading  experience  with  expiring  3D 
FCOs  on  the  Japanese  yen  during  the 
month  of  December,  the  Commission 
beUeves  that,  based  on  PHLX's 
experience  with  the  Gennan  mark,  it  is 
reasonable  for  the  Exchange  to  conclude 


'  The  mle  originally  required  expirations  to  fall 
back  to  the  preceding  business  day  (usually  Friday) 
when  Monday  was  a  holiday  but  was  changed  so 
that  the  options  would  still  capture  weekend  risli. 
See  Securities  Exchange  Act  Release  No.  35097 
(Dec.  13, 1994).  59  FR  65559  (Dec.  20. 1994). 


that  the  same  problems  in  obtaining 
updated  quotes  would  occur  for  FCOs  in 
the  Japanese  yen.*  As  a  result  of  these 
concerns,  the  Commission  believes  that 
the  Exchange's  decision  not  to  Ust  3D 
FCOs  during  the  Christmas  and  New 
Year's  weeks  each  year  will  help  to 
maintain  the  integrity  of  the  settlement 
values  by  ensuring  that  3D  FCOs  will 
not  be  expiring  when  the  available  pool 
of  bids  and  offers  may  be  stale. 

Further,  to  avoid  confusion,  the 
Exchange  has  committed  to  notify 
members  in  early  November  of  each 
year  that  3D  FCOs  expiring  between 
December  20  and  January  2  will  not  be 
available  and  again  in  early  December 
when  the  PHLX  announces  3D  FCOs 
about  to  be  listed.  TTie  PHLX  has  also 
committed  to  include  in  any  marketing 
information  on  3D  FCOs  the 
unavailability  of  expirations  during  the 
hohday  period.  These  modifications 
should  provide  members  and  investors 
with  adequate  information  far  enough  in 
advance  to  make  any  desired 
adjustments  to  their  trading  strategies 
due  to  the  lack  of  3D  FCOs  expiring 
during  the  holiday  period. 

The  Commission  also  finds  that  by 
adopting  a  permanent  schedule  of 
holidays,  the  Exchange  and  investors 
will  know  for  certain,  in  advance,  when 
a  holiday  expiration  will  occur.^  The 
hohdays  on  the  schedule  were  chosen 
because  they  are  either  U.S.  bank 
holidays  or  European  bank  holidays 
(May  Day).  On  those  days,  the  interbank 
foreign  exchange  participants  which 
provide  quotations  for  the  settlement 
value  are  not  open  for  business  so  it 
would  be  very  difficult  to  obtain  enough 
updated  quotations  to  provide  a  random 
sample.  The  Commission  also  believes 
that  publishing  the  list  of  holidays  to 
the  Exchange's  membership  in  a  circular 
each  year  and  through  weekly 
expiration  memos  that  note  when 
certain  options  expire  on  a  day  other 
than  a  Monday  due  to  a  holiday  should 
adequately  inform  Exchange  members  of 
the  3D  FCOs  that  will  not  be  listed 
during  the  hoUdays. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing  of  the 
proposed  rule  change  in  the  Federal 
Register  to  require  the  Exchange  to 
begin  providing  notice  to  its 
membership  of  the  dates  when  3D  FCOs 
will  not  be  listed,  without  further  delay. 
Amendment  No.  1  ensures  that 
members  will  have  adequate  notice  that 
3D  FCOs  will  not  be  listed  if  their 


•See  note  4  supra. 

'  See  note  5  and  accompanying  text 
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expiriiuijiis  would  occur  during  mt; 
period  December  20  through  and 
including  January  2  of  each  year.  The 
Exchange  will  provide  additional 
notices  to  their  membership:  (1)  Upon 
approval  of  this  proposed  rule  change; 
(2)  in  any  marketing  literature 
respecting  the  3D  FCOs  which  is  printed 
in  ihe  future;  (3)  in  early  November  of 
each  year  to  remind  the  membership; 
and  (4)  in  a  circular  at  the  time  when 
the  3D  FCO  contracts  that  are  not  being 
listed,  would  have  been  listed 
(approximately  early  in  December). 
These  additional  notices  serve  to 
minimize  the  potential  for  confusion 
concerning  the  application  of  the 
Exchange's  rules  regarding  the  dates  of 
listing  of  3D  FCOs,  and  will  ensure 
investors  have  adequate  time  to  adjust 
their  trading  strategies  if  they  so  desire. 

The  Commission  also  believes  that 
Amendment  No.  1  does  not  raise  any 
significant  new  issues  that  require 
pubUc  notice  prior  to  approval,  because 
Amendment  No.  1  only  addresses  the 
notification  provided  to  the  Exchange's 
membership  concerning  the  dates  the 
dates  when  3D  FCOs  will  not  be  listed 
and  no  comments  were  received  on  the 
substance  of  the  original  proposal. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1 .  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-07  and  should  be 
submitted  by  June  24.  1997. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 


with  the  Act  and  Section  6  of  the  Act 
in  particular. 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-PHLX-97-07 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-14353  Filed  &-2-97:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38683;  File  No.  SR-PMx- 
97-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stocl(  Exchange,  Inc. 
To  Adopt  an  AUTOM  Rule  and  To 
Request  Permanent  Approval  for  the 
AUTOM  Pilot  Program 

May  27, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  2, 
1997,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  Rule 
1080,  Philadelphia  Stock  Exchange 
Automated  Options  Market  ("AUTOM") 
and  Automatic  Executive  System 
("AUTO-X").  codifying  and  amending 
the  policies  and  procedures  concerning 
AUTX)M.  The  Exchange  also  requests 
permanent  approval  of  the  AUTOM 
pilot  program.  The  AUTOM  System  and 
the  proposed  rule  are  described  below. 

Proposed  AUTOM  Rule 

Proposed  Rule  1080  describes  the 
AUTOM  System  and  its  features,  with 
paragraph  (a)  as  the  general 
introduction.  AUTOM  is  the  Exchange's 
electronic  order  delivery  and  reporting 
system,  which  provides  for  the 


automatic  entry  and  routing  of 
Exchange- listed  equity  options  and 
index  options  orders  to  the  Exchange 
trading  floor.  Option  orders  entered  by 
Exchange  member  organizations  into 
AUTOM  are  routed  to  the  appropriate 
specialist  unit  on  the  Exchange  trading 
floor.  Orders  deUvered  through  AUTOM 
may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM 's 
automatic  execution  featiu«,  AUTO-X, 
in  accordance  with  the  provisions  of 
this  Rule.  Equity  option  and  index 
option  speciaUsts  are  required  by  the 
Exchange  to  participate  in  AUTOM  and 
its  featiu^s  and  enhancements.  This 
paragraph  also  provides  that  Rule  1080 
shall  govern  the  orders,  execution 
reports  and  administrative  messages 
("order  messages")  transmitted  between 
the  offices  of  member  organizations  and 
the  trading  floors  of  the  Exchange 
through  AUTOM. 

Proposed  Rule  1080(b)  lists  the  types 
of  orders  eligible  for  AUTOM. 
Generally,  only  agency  orders  may  be 
entered.  With  respect  to  U.S.  Top  100 
Index  options  ('"TPX"),  broker-dealer 
orders  may  be  entered  into  AUTOM.  but 
are  not  eUgible  for  AUTO-X.^  For 
purposes  of  AUTOM,  an  agency  order  is 
an  order  entered  on  behalf  of  a  public 
customer,  and  does  not  include  any 
order  entered  for  the  account  of  a 
broker-dealer  or  any  account  in  which  a 
broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or 
indirect  interest.  In  addition,  respecting 
order  size,  orders  up  to  the  maximum 
number  of  contracts  permitted  by  the 
Exchange  may  be  entered.  Currently, 
orders  up  to  100  contracts  are  eligible 
for  AUTOM,*  except  the  maximum 
order  size  for  TPX  options  if  500 
contracts.  5  Separate  maximum  order 
sizes  apply  to  AUTO-X,  which  is 
discussed  below. 

The  following  types  of  orders  are 
eligible  for  AUTOM:  day,  good-till- 
cancelled  ("GTC"),  market,  Umit,  stop, 
stop  limit,  all  or  none,  or  better,  simple 
cancel,  simple  cancel  to  reduce  size 
(cancel  leaves),  cancel  to  change  price, 
cancel  with  replacement  order,  market 
close,  market  on  opening,  limit  on 
opening,  limit  close,  and  possible 


•17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.196-4. 


'  See  Securities  Exchange  Act  Release  No.  36429 
(October  27,  1995).  60  FR  55874  (Novemtjer  3,  1995) 
(SR-Phbc-95-35). 

*  See  Securities  Exchange  Act  Release  No.  28516 
(October  3.  1990),  55  FR  41408  (October  11,  1990) 
(SR-Phbc-90-18). 

'  See  Securities  Exchange  Act  Release  No.  38782 
(May  30,  1995),  60  FR  30136  (June  7,  1995)  (SR- 
Phlx-90-30).  Although  the  Exchange  received 
approval  to  expand  the  maximum  AUTOM  order 
size  to  500  contracts,  the  Exchange's  Board  of 
Governors  has  limited  implementation  to  TPX  only. 
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duplicate  orders.^  The  Exchange's 
Options  Committee  may  determine  to 
accept  additional  types  of  orders  as  well 
as  to  discontinue  accepting  certain  types 
of  orders.  Orders  may  not  be  unbundled 
for  the  purposes  of  eligibility  for 
AUTOM  and  AUTO-X,  nor  may  a  firm 
solicit  a  customer  to  imbundle  an  order 
for  this  purpose. 

Proposed  paragraph  (c)  defines 
AUTO-X.  AUTO-X  is  a  feature  of 
AUTOM  that  automatically  executes 
pubUc  customer  market  and  marketable 
limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  unless  the  Options  Conunittee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
rules.  Manual  execution  of  otherwise 
AUTO-X  eligible  orders  may  also  occur 
when  AUTO-X  is  not  engaged. 

This  paragraph  also  provides  that  the 
Options  Committee  may,  for  any  period, 
restrict  the  use  of  AUTO-X  on  the 
Exchange  in  any  option,  series,  user  or 
account  type.  Currently,  orders  up  to  50 
contracts,  subject  to  the  approval  of  the 
Options  Committee,  are  eligible  for 
AUTO-X.7 

In  addition,  the  Options  Committee 
may,  in  its  discretion,  increase  the  size 
of  orders  in  one  or  more  classes  of 
miUtiply-traded  equity  options  ehgible 
for  AUTO-X  to  the  extent  necessary  to 
match  the  size  of  orders  in  the  same 
options  eligible  for  entry  into  the 
automated  execution  system  of  any 
other  options  exchange,  provided  that 
the  effectiveness  of  any  such  increase 
shall  be  conditioned  upon  its  having 
been  filed  with  the  Commission 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act. 

The  hours  of  the  AUTOM  System  are 
contained  in  paragraph  (d).  The 
AUTOM  System  accepts  orders 
beginning  at  8:00  a.m.  (ET).  Orders 
received  by  the  close  of  trading,  as 
determined  electronically  by  the 
AUTOM  System,  are  eligible  for 
execution.  Orders  received  after  such 
time  will  be  rejected  and  returned  to  the 
order  entry  firm. 

The  functioning  of  AUTOM  in 
extraordinary  circiunstances  is  governed 


*  See  Securities  Exchange  Act  Release  No.  35601 
(April  13,  1995),  60  FR  19616  (April  19,  1995)  (SR- 
PhU-95-18). 

'  See  Securities  Exchange  Act  Release  No.  36601 
(December  18,  1995),  60  FR  66817  (December  26, 
1995)  (SR-Phlx-9S-39). 


by  paragraph  (e)  of  the  proposed  rule, 
which  specifies  the  procedure  for  re- 
routing AUTOM  orders  or  disengaging 
AUTO-X.  In  the  event  extraordinary 
circumstances  exist  in  connection  with 
a  particular  class  of  options,  two  Floor 
Officials  may  determine  to  disengage 
AUTO-X  with  respect  to  that  option,  in 
accordance  with  Exchange  procediu^s. 
In  the  event  extraordinary  conditions 
exist  floor-wride,  two  Exchange  Floor 
Officials,  the  Chairperson  of  the  Options 
Committee  or  his  designee  may 
determine  to  disengage  the  AUTO-X 
feature  floor-wide.  To  ensure  proper 
notification  to  AUTOM  users,  a 
specialist  must  promptly  notify  the 
Surveillance  Post  of  any  AUTOM- 
related  Floor  Official  exemptions  in 
order  for  such  an  exemption  to  be  valid. 
The  Exchange's  Emergency  Committee, 
pursuant  to  Rule  98,  may  take  other 
action  respecting  AUTOM  in 
extraordinary  circumstances. 

Paragraph  (f)  outlines  the  specialist's 
obUgations  respecting  AUTOM  orders. 
A  specialist  must  accept  eligible  orders 
deUvered  through  AUTOM.  A  specialist 
must  comply  with  the  obUgations  of 
Rule  1014,  as  well  as  other  Exchange 
rules,  in  the  handfing  of  AUTOM 
orders.  A  specialist  is  responsible  for 
engaging  AUTO-X  with  respect  to  an 
assigned  option  within  three  minutes 
after  completing  an  opening  or 
reopening  rotation  of  that  option. 
However,  where  extraordinary 
circiunstances  exist,  an  exemption  may 
be  obtained  pursuant  to  paragraph  (e) 
above. 

A  specialist  must  respond  promptly  to 
all  messages  communicated  through 
AUTOM,  including  order  entry, 
execution  and  cancellation  and 
replacement  of  orders  as  well  as 
administrative  messages.  A  speciaUst  is 
responsible  for  the  remainder  of  an 
AUTOM  order  where  a  partial  execution 
occiured.  Lastly,  a  specialist  is 
responsible  for  the  visibiUty  to  the 
trading  crowd  of  both  the  screens 
displaying  incoming  AUTO-X  orders  as 
well  as  the  bids/ offers  for  the  at-the- 
money  strike  prices  in  displayed 
options. 

Proposed  paragraph  (g)  contains 
Wheel  provisions,  which  are  discussed 
below. 

Proposed  paragraph  (h)  is  entitled 
"Responsibihty  for  AUTOM  Orders."  A 
member  organization  who  initiates  the 
transmission  of  an  order  message  to  the 
floor  through  AUTOM  is  responsible  for 
that  order  message  up  to  the  point  that 
a  legible  and  properly  formatted  copy  of 
the  order  message  is  received  on  the 
trading  floor  by  the  speciaUst  imit. 
Thereafter,  the  specialist  who  is 
registered  in  the  option  specified  in  the 


order  message  is  responsible  for  the 
contents  of  the  order  message  received 
and  is  responsible  for  the  order  imtil 
one  of  the  following  occius:  (i)  an 
execution  report  for  the  entire  amount 
of  the  order  is  properly  sent;  (ii)  a 
cancellation  acknowledgment  is 
properly  sent;  or  (iii)  an  order  properly 
expires. 

For  the  convenience  of  members 
using  AUTOM,  the  Exchange  provides 
an  AUTOM  Service  Desk  on  the  trading 
floor  to  assist  in  the  operation  of 
AUTOM."  In  accordance  with  Exchange 
By-Law  Article  XII,  Section  12-11,  the 
Exchange  shall  not  be  Uable  for  any  loss, 
expense  or  damage  resulting  from  or 
claimed  to  have  resulted  from  the  acts, 
errors  or  omissions  of  its  agents, 
employees  or  members  in  connection 
with  AUTOM,  or  of  the  AUTOM 
System. 

Lastly,  proposed  Commentary  .01  to 
the  Rule  p>ertains  to  Auto-Quote, 
another  feature  of  AUTOM.  Automatic 
(Quotation  ("Auto-Quote")  is  the 
Exchange's  electronic  options  pricing 
system,  which  enables  specialists  to 
automatically  monitor  and  instantly 
update  quotations.  Commentjiry  .02 
states  that  the  Electronic  Order  Book  is 
the  Exchange's  automated  speciafist 
limit  order  book,  which  automatically 
routes  unexecuted  AUTOM  orders  to 
the  book  and  displays  orders  real-time 
in  order  of  price/ time  priority.  Orders 
not  delivered  through  AUTOM  may  also 
be  entered  onto  the  Electronic  Order 
Book. 

Wheel  Provisions 

The  Wheel  is  an  automated 
mechanism  for  assigning  floor  traders 
(i.e.  speciahsts  and  Registered  Options 
Traders  ("ROTs")),  on  a  rotating  basis, 
as  contra-side  participants  to  AUTO-X 
orders.  The  Exchange's  Wheel 
provisions  were  approved  by  the 
Commission  in  1994  as  Floor  Procedure 
Advice  ("Advice")  F-24,9  but  do  not 
currently  appear  in  other  Exchange 
rules.  Certain  Wheel  provisions  are 
ciurently  being  amended,  separately. '° 


*  See  Securities  Exchange  Airt  Release  No.  25540 
(March  31,  1988).  53  FR  11390)  (April  6,  1988)  (SR- 
Phlx-88-10  stating  the  Exchange  shall  establish  an 
AUTOM  service  desk  on  the  options  trading  floor 
to  handle  AUTOM  trade  inquiries  and  status  of 
reports). 

*  See  Securities  Exchange  Am  Release  No.  35033 
(November  30.  1994).  59  FR  63152  (December  4. 
1994)  (SR-PhU-94-32). 

'oSee  SR-Phb(-97-20  (proposing  to  amend 
wheel  provisions  to  reduce  the  rotation  frequency 
for  the  specialist  in  large  crowds)  and  SR-Phix-97- 
21  (proposing  to  establish  a  procedure  for  the 
removaJ  of  ROTs  from  the  Wheel  to  extend  the 
Wheel  assignment  area  in  certain  circumstances. 
See  also  Securities  Exchange  Act  Release  No.  37977 

Contiauad 


ii)  i68 


Federal  Register  /  Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Notices 


At  this  time,  the  Exchange  is  proposing 
to  incorporate  the  Wheel  provisions  of 
Advice  F-24  into  the  proposed  AUTOM 
Rule  as  paragraph  (h). 

Specifically,  contra-party 
participation  for  AUTO-X  automatic 
executions  shall  rotate  among  Wheel 
Participants  (which  are  specialists  and 
ROTs  signed-up  on  the  Wheel  for  that 
listed  option)  in  each  option  in 
accordance  with  procedures  established 
by  the  Exchange.  The  Wheel  will  be 
activated  each  trading  day  within  three 
minutes  following  the  completion  of  the 
opening  rotation  for  that  listed  option. 
An  ROT  must  be  present  in  his  Wheel 
assignment  area  to  participate  in  Wheel 
Executions.  Specialists  on  the  options 
floor  are  required  to  participate  on  the 
Wheel  in  assigned  issues. 

No  two  associated  or  dually-affiliated 
ROTs  may  be  on  the  Wheel  for  the  same 
option  at  the  same  time.  Regardless  of 
an  ROTs  total  assigned  issues,  an  ROT 
may  only  sign-on  the  Wheel  in  line 
assignment  area  at  any  given  time. '  >  In 
order  to  be  placed  on  the  Wheel  for  an 
entire  trade  day,  the  respective  ROT 
must  sign-on,  in  person,  on  the  trading 
floor  for  that  listed  option. 

AUTO-X  participation  shall  be 
assigned  to  Wheel  Participants  on  a 
rotating  basis,  beginning  at  a  random 
place  on  the  rotational  Wheel  each  day, 
from  those  participants  signed-on  in  the 
listed  option.  The  Wheel  shall  rotate 
and  assign  contracts  in  accordance  with 
procedures  established  by  the  Exchange. 

Permanent  Approval  of  Pilot  Program 

The  AUTOM  system  has  operated  on 
a  pilot  basis  since  1998,  when  it  was 
first  approved  by  the  Commission  for 
market  orders  of  up  to  five  contracts  for 
twelve  Phlx  near-month  equity 
options.  '2  Since  that  time.  AUTOM  has 
been  extended  several  times,  generally 


(November  25.  1996).  61  FR  63889  (December  2, 
1996)  (SR-Plllx-96-49). 

'>  However,  the  Exchange  recently  Bled  with  the 
ConuniMion  a  proposed  rule  change  (SR-Phlx-97- 
21)  to  permit  a  floor  trader  to  participate  on  Wheels 
not  located  within  one  aasigonient  area,  defined  as 
two  contiguous  quarter  turrets,  so  long  as  the  floor 
trade  obtained  the  approval  of  two  floor  of!icials 
and  the  agreement  of  the  specialists  and 
participants  on  those  particular  Wheels. 

'^  See  supra  note  8. 


in  one-year  increments.  *^  AUTOM  has 
also  been  amended  several  times.  '* 

At  this  time,  the  Exchange  proposes 
permanent  approval  of  the  AUTOM 
pilot  program.  In  the  most  recent 
extension  of  the  pilot  program  until 
Jime  30,  1997,  the  Commission  stated 
that  the  Exchange's  request  for 
permanent  approval  should  be 
accompanied  by  a  report  covering  the 
period  between  June  30, 1996  and 
January  1, 1997,  describing:  (1)  the 
benefits  provided  by  AUTOM;  (2)  the 
degree  of  AUTOM  usage,  including  the 
number  and  size  of  orders  routed 


"  See  Securities  Exchange  Act  Release  Nos. 
25868  (June  30,  1988),  53  FR  25563  (SR-Phlx-88- 
22  extended  through  December  31,  1988):  26354 
(December  13,  1988).  53  FR  51185  (SR-Phlx-88-33 
extended  through  June  30,  1989):  26522  (February 
3,  1989),  54  FR  6465  (SR-Phlx-89-01  extended 
through  December  31,  1989):  27599  (January  9, 
1990).  55  FR  1751  (SR-Phlx-8»-03  extended 
through  June  30.  1990):  28265  (July  26.  1900),  55 
FR  31274  (SR-Phb(-90-16  extended  through 
December  31.  1990);  28978  (March  15. 1991),  56  FK 
12050  (SR-PhU-90-34  extended  through  December 
31,  1991):  32559  Oune  30.  1993).  58  FR  36496  (SR- 
Phlx-93-03  extended  through  December  31,  1993): 
33405  (December  30,  1993),  59  FR  790  (SR-Phlx- 
93-57  extended  through  December  31.  1994);  35183 
(December  30.  1994).  60  FR  2420  (SR-Phbc-94-41 
extended  through  December  31,  1995):  36582 
(December  13,  1995).  60  FR  65364  (SR-Phlx-95-78 
extended  through  December  31, 1996):  and  38104 
(December  31,  1996).  62  FR  1017  (SR-PhU-96-51 
extended  through  June  30.  1997). 

'^See  Securities  Exchange  Act  Release  Soa. 
25868  (June  30.  1988).  53  FR  25563  (SR-Phlx-88- 
22  AUTOM  extended  to  37  options):  26354 
(December  13,  1968).  53  FR  51185  (SR-Phlx-88-33 
expanded  from  5  to  10  contracts  in  all  strikes  and 
months);  26522  (February  3.  1989).  54  FTi  6455  (SR- 
Phlx-89-01  adding  25  additional  equity  options 
totaling  62):  2.599  (January  9.  1990).  55  FR  1751 
(SR-PhU-89-03  approving  AUTO-X  for  market 
and  marketable  limit  orders  in  three  strikes  and  all 
months  up  to  ten  contracts  in  12  equity  options  and 
day  limit  orders  deliverable  though  AUTOM): 
28516  (October  3.  1990),  55  FR  41408  (SR-PhU-90- 
18  expanding  from  10  to  100  contracts):  28978 
(March  15.  1991).  56  FR  12050  (SR-Phlx-90-34 
extending  AUTO-X  to  all  equity  options  and 
AUTOM  to  accept  GTC  and  cabinet  orders):  29782 
(October  3.  1991).  56  FR  55146  (SR-Phbt-91-19 
extending  AUTO-X  to  all  strike  prices  and 
expiration  months):  29662  (September  9,  1991),  56 
FR  46816  (SR-PhU-91-31  expanding  AUTO-X  to 
20  contracts  for  Duracall  ootions  to  match  CBOE/ 
Amex/NYSE):  29837  (October  18,  1991).  56  FR 
36496  (SR-Phbt-91-33  expanding  AUTO-X  from 
ten  to  20  contracU):  32906  (September  15.  1993),  58 
FR  15168  (SR-PhU-92-38  expanding  AUTO-X 
from  20  to  25  contracts):  34920  (October  31.  1994), 
59  FR  55510  (SR-Phlx-94-40  codifying  AUTOM  for 
index  options):  35033  (November  30,  1994),  59  FR 
63152  (SR-Phb(-94-32  adopting  the  Wheel):  35601 
(April  13,  1995),  60  FR  19616  (SR-Phb(-95-18 
codifying  order  types):35781  (May  30,  1905).  60  FH 
30131  (SR-PhU-95-29  expanding  AUTO-X  to  50 
contracts  for  TPX  only);  35782  (May  30,  1995),  60 
FR  30136  (SR-Phbt-95-30  extending  AUTOM  from 
100  to  500  contracts):  36429  (October  27,  1995);  60 
FR  55874  (SR-PhU-95-35  permitting  broker-dealer 
orders  in  AUTOM  for  TPX  only):  36467  (November 
8.  1995).  60  FR  57615  (SR-Phbi-95-33  limiting 
AUTO-X  in  XOC);  36601  (December  18.  1995),  60 
FR  66817  (SR-Phlx-95-39  expanding  AUTO-X 
from  25  to  50  contracU);  and  37977  (November  25, 
1996),  61  FR  63889  (SR-PhU-96-49  amending 
Wheel  provisions). 


through  AUTOM  as  well  as  the  number 
and  size  of  orders  routed  through 
AUTO-X;  (3)  the  system  capacity  of 
AUTOM  and  AUTO-X;  and  (4)  any 
problems  the  Exchange  has  encountered 
with  the  routing  and  execution  features. 
This  report  is  submitted  separately. 
Generally,  the  Exchange  believes  that, 
since  the  last  extension  of  the  pilot 
program,  AUTOM  has  functioned 
properly  and  efficiently,  without  any 
material  problems  reported  by  Phlx 
members  or  AUTOM  users,  and  without 
significant  malfunctions  or  operational 
failures. 

The  complete  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  Phlx,  and  at  the 
Commission. 

n.  Self*Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  Exchange  has  no  rule  in 
place  respecting  the  use  of  AUTOM, 
such  as  Rule  229,  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  System  ("PACE").  Most 
other  exchanges  have  adopted  such 
rules  with  resp)ect  to  their  automated 
systems."  These  rules  generally 
describe  the  systems  and  its  features, 
eligible  orders  and  responsibilities 
pertaining  to  the  systems.  The  purpose 
of  the  proposed  rule  change  is  to  adopt 
Rule  1080  to  govern  as  the  AUTOM 
Rule.  Futiue  amendments  to  AUTOM, 
such  as  increasing  the  size  of  eligible 
orders,  would  include  an  amendment  to 
theproposed  rule. 

This  proposal  identifies  three  types  of 
proposed  amendments  within  the 
AUTOM  Rule.  The  first  category 
consists  of  provisions  previously 
approved  by  the  Commission.  The 
second  category  is  comprised  of 
provisions  which,  although  not 


"See  e.g.,  American  Stock  Exchange  ("Amex") 
Rule  60. 
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specifically  approved  by  the 
Commission,  codify  existing  practice. 
The  remaining  provisions,  included  in 
the  third  category,  are  being  introduced 
into  AUTOM  by  way  of  this  proposal. 

a.  Existing  Pmvisions 

First,  the  definition  of  the  AUTOM 
System  was  specifically  approved  by  the 
Commission  and  appears  repeatedly  in 
Commission  orders  amending  and 
extending  the  pilot  program.'^  AUTOM 
is  described  as  the  Exchange's  electronic 
order  deUvery  and  reporting  system 
through  which  automatically-entered 
orders  are  routed  directly  to  the 
appropriate  specialist  on  the  Exchange's 
equity/index  option  trading  floor. 

Second,  Rule  1080(b)  is  intended  to 
identify  the  types  of  orders  eligible  for 
entry  into  AUTOM.  The  eligibility  of 
specific  sizes  and  order  types  has  been 
approved  by  the  Commissioil*^  The 
prohibition  against  unbundhng  orders 
was  also  approved  by  the 
Commission.'* 

Rule  1080(c)  defines  AUTO-X  and 
lists  the  types  of  orders  eligible  for 
automatic  execution.  In  1991,  the 
commission  approved  the  use  of 
AUTO-X  as  part  of  the  AUTOM  pilot 
program  for  market  and  marketable  limit 
orders.19  Thus,  AUTO-X  has  been 
previously  described  and  approved  by 
the  Commission. 

Lastly,  the  Exchange  proposes  to 
incorporate  the  provisions  of  Advice  F- 
24,  concerning  the  Wheel,  into  the 
proposed  AUTOM  Rule.  The  purpose  of 
the  Wheel  is  to  increase  the  efficiency 
and  liquidity  of  order  execution  through 
AUTO-X  by  including  all  floor  traders 
in  the  automated  assignment  of  contra- 
parties  to  incoming  AUTO-X  orders. 
Thus,  the  Wheel  is  intended  to  make 
AUTO-X  more  efficient,  as  contra-side 
participation  will  be  assigned 
automatically,  and  no  longer  entered 
manually.  The  Wheel  is  also  intended  to 
promote  liquidity  by  including  ROTs,  as 
opposed  to  solely  Specialists,  as  a 
contra-side  to  AUTO-X  orders.  The 
floor-wide  roll-out  of  the  Wheel  was 
completed  the  week  of  April  21, 1997. 


'* See  e.g.,  Securities  Exchange  Act  Release  No. 
32559  (June  30.  1993),  58  FR  36496  (July  7.  1993) 
(SR-Phlx-93-03  at  I.  and  DA.,  second  paragraph). 

^''  See  supra  note  6. 

'•See  Securities  Exchange  Act  Release  No.  27599 
(January  9,  1990),  55  FR  1751  (January  18,  1990) 
(SR-Phlx-89-03  at  note  9,  which  sutes  that  a  retail 
user  of  the  AUTOM  System  may  nut  separate  a  20 
contract  order  into  two  10  contract  orders  for  the 
purpose  of  making  such  order  eligible  for  automatic 
execution).  See  also  Phlx  Rules  229.19  and 
1015(a)(vii). 

"See  Securities  Exchange  Act  Release  No.  28978 
(MarchlS.  1991),  56  FR  12050  (March  21,  1991) 
(SR-Phlx-90-34). 


b.  Codification  Provisions 

Certain  parts  of  the  proposed  rule 
merely  explain  aspects  of  AUTOM  and 
codify  existing  policies  respecting  the 
System.  For  example,  in  Rule  1080(a), 
the  requirement  that  equity  option  and 
index  option  speciaUsts  are  required  to 
participate  in  AUTOM  is  impUcit  to  the 
functioning  of  AUTOM,  but  is  not 
codified  in  any  Exchange  rule.  This 
requirement  is  rooted  in  the  obUgations 
of  Rule  1014,  such  that  Exchange 
specialists  are  required  to  participate  in 
faciUtating  AUTOM  orders,  because 
depth  and  hquidity  are  integral  to  the 
fair  execution  of  such  orders. 

Proposed  sub-paragraph  (b)(iii)  would 
state  that  the  Exchange's  Options 
Committee  determines  the  eligibility  of 
order  types  for  AUTOM  and  AUTO-X. 
including  to  discontinue  accepting 
certain  order  types.  Although  this 
statement  has  not  been  specifically 
approved  by  the  Commission,  it  restates 
the  authority  of  the  Options  Committee, 
which  is  enumerated  in  Exchange  By- 
Law  Article  X,  Section  IO-I8.20 

Rule  1080(e)  governs  extraordinary 
circumstances  respecting  AUTOM  and 
AUTO-X.  In  the  event  such 
circumstances  arise  with  respect  to  a 
particular  option  class,  pursuant  to 
Advice  A-13,  two  Floor  Officials  may 
authorize  the  disengagement  of  AUTO- 
X."  Accordingly,  this  existing 
requirement  would  be  incorporated  into 
the  proposed  AUTOM  Rule.  Further,  the 
requirement  in  Advice  A-13  that  the 
specialist  engage  AUTO-X  writhin  three 
minutes  of  completing  an  opening 
rotation  is  also  codified  in  Rule  1080(e). 
However,  in  the  event  the  extraordinary 
circumstances  prevail  floor-wide,  the 
approval  of  two  Floor  Officials  as  well 
as  the  Chairperson  of  the  Options 
Committee  would  be  required  to 
disengage  AUTO-X. 

Commentaries  .01  and  .02  describe 
two  AUTOM  System  features  currently 
in  place.  As  stated  above,  Auto-Quote  is 
the  Exchange's  electronic  options 
pricing  system,  which  enables 
specialists  to  automatically  monitor  and 
instantly  update  quotations.  The 
Electronic  Order  Book  is  the  automated 
specialist  limit  order  book,  which 
automatically  routes  unexecuted 


""Generally,  the  Options  Committee  has 
supervision  over  the  dealings  of  members  on  the 
equity/index  options  trading  floor,  including  floor 
employees  of  members,  and  of  the  premises  of  the 
Exchange  facility,  including  the  location  of 
equipment  and  the  use  of  space.  Speciflcally,  the 
Options  Committee  supervises  all  connections  or 
means  of  communications  with  the  equity/index 
options  floor. 

»>  See  Securities  Exchange  Act  Release  No.  29575 
(August  16,  1991),  56  FR  41715  (August  22,  1991) 
(SR-PhU-91-16). 


AUTOM  orders  to  the  book  and  displays 
orders  real-time  in  order  of  price/time 
priority.  Both  are  existing  features  being 
codified  into  the  AUTOM  Rule. 

c.  New  A  UTOM  Provisions 

The  first  new  provision  respecting 
AUTOM  is  the  second  paragraph  of  Rule 
1080(a),  which  states  that  Rule  1080 
shall  govern  all  order  messages 
transmitted  between  the  offices  of 
member  organizations  and  Phlx  trading 
floors  through  AUTOM.  This  provision 
is  intended  to  estabUsh  Rule  1080  as  the 
AUTOM  Rule.  Sub-paragraph  (b)(i) 
provides  that  only  agency  orders  may  be 
entered  into  AUTOM.  The  purpose  of 
this  provision  is  to  incorporate  a  general 
agency  definition,  similar  to  other 
systems  rules.^z 

The  Exchange  is  proposing  to  codify 
the  ability  of  the  Options  Committee  to 
restrict  the  use  of  AUTO-X  with  respect 
to  a  particular  option  class,  series,  user 
or  account  type.  As  the  Exchange 
standing  committee  governing  options 
trading  floor  systems  pursuant  to 
Exchange  By-Law  Article  X,  Section  10- 
18,  the  Options  Committee  currently 
determines  the  maximum  order  size 
eligibility  for  AUTOM  and  AUTO-X,  as 
well  as  any  other  AUTOM-related 
issues.23  TTie  Exchange  believes  that  the 
ability  to  limit  the  availabifity  of 
AUTO-X  may  be  necessary  to  maintain 
fair  and  orderly  markets  and  maintain 
AUTO-X  volume  guarantees,  consistent 
with  AUTO-X's  purpose  of  faciUtating 
expeditious  executions  of  small 
customer  orders  at  fair  prices. 

The  Exchange  notes  mat  AUTO-X  is 
generally  available  for  all  option  series. 
In  1995,  the  Exchange  received 
Commission  approval  to  limit  the 
availability  of  AUTO-X  for  certain, 
high-priced  series  of  National  Over-the- 
Coimter  Index  options  ("XOC").^*  At 
this  time,  the  Exchange  proposes  to 
restore  these  XOC  series  to  AUTO-X 
eligibiUty.  The  Exchange  seeks  to  codify 
a  provision  enabUng  the  Options 
Committee  to  restrict  AUTO-X  to 
certain  series  or  options,  as  stated 
above.  The  Exchange  believes  that  this 
is  consistent  with  the  provisions  and 
practices  of  other  exchanges. 2*  The 
Exchange  believes  that  such  a  limitation 
is  appropriate  in  light  of  the  market 
conditions  respecting  certain  options  or 
series  that  may  render  it  difficult  for 
floor  traders  to  quickly  update  their 


"  See  e.g.,  Phbt  Rule  229.02. 

"See  supro  note  23. 

"  See  Securities  Exchange  Act  Release  No.  36467 
(November  8.  1995).  60  FR  57615  (November  16. 
1995)  (SR-Phlx-95-33  limiting  AUTO-X  eligibility 
to  XOC  series  where  the  bid  is  SIQ  or  less). 

"See  supra  note  24  at  footnotes  16-17  and 
accompanying  text  See  CBOE  Rule  6.8(e). 
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quotations.  Thus,  the  Exchange  beUeves 
that  the  proposed  language  is  a 
reasonable  balance  between  preserving 
the  availabihty  of  AUTO-X  and 
enabling  the  floor  traders  who  honor  the 
markets  subject  to  automatic  execution 
to  properly  update  such  markets. 

The  second  paragraph  of  Rule  1080(c) 
propose  the  ability  to  increase  the 
maximum  size  of  orders  eligible  for 
AUTO-X  to  correspond  to  the  largest 
maximum  size  permitted  by  any  options 
exchange  on  which  a  multiply-traded 
issue  trades.  This  provision  is  intended 
to  provide  consistent  eligibility 
standards  for  the  automatic  execution  of 
orders  among  options  exchanges.  For 
example,  assuming  XYZ  is  a  multiply- 
traded  option,  if  another  options 
exchange  receives  Commission  approval 
to  increase  the  automatic  execution  size 
eligibility,  which  thus  becomes 
applicable  to  XYZ  option,  then  the  Phbc 
would  file  a  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  with  the  Commission  ^^  to 
identically  increase  the  automatic 
execution  size  eligibility  of  XYZ 
respecting  Phlx  AUTO-X  orders  to 
match  such  higher  amount.  The  higher 
size  eligibility  would  only  apply  to  a 
Phlx  option  meeting  these 
requirements — all  other  Phbc  options 
could  only  be  subject  to  a  higher 
AUTO-X  size  eligibility  standard  by 
Commission  approval  of  a  proposed  rule 
change  pursuant  to  Section  19fb)(2)  of 
the  Act.  The  Exchange  believes  that  this 
provision  should  facihtate  uniformity 
and  efficiency  by  eliminating 
duplicative  filings  published  for 
comment  from  the  various  options 
exchanges.  2^ 

Rule  1080(d).  Hours,  states  that 
AUTOM  orders  are  accepted  beginning 
at  8:00  AM  (ET)  unUl  the  close  of 
trading.  Orders  received  after  such  time, 
as  determined  electronically  by  the 
AUTOM  System,  are  rejected  and 
returned  to  the  order  entry  firm. 
Although  this  provisibn  was  not 
discussed  in  the  AUTOM  pilot  program, 
the  AUTOM  System  obviously  has 
certain  hours  during  which  orders  can 
be  entered.  Thus,  the  Exchange 
proposes  at  this  time  to  codify  such 
hours  into  its  AUTOM  Rule. 

Next,  proposed  paragraph  (f)  pertains 
to  a  specialist's  obligations  respecting 
AUTOM,  and  generally  requires  that  a 


"Such  a  propoMd  rule  change  may  qualify  as  a 
syslenu  change  that  could  become  effective  upon 
filing  pursuant  to  Rule  19b-4(eH5). 

"See eg..  Securities  Exchange  Act  Release  Nos. 
36420  (October  26.  1995).  60  FTl  55619  (November 
1.  1995)  (SR-CBOE-95-66);  and  32956  (September 
24,  1993).  58  FR  51893  (October  5.  1993)  (SR- 
CBOe-92-40).  See  also  CBOE  Rule  6.8. 
Interpretation  and  Policies  .01. 


specialist  must  accept  all  eligible  orders 
and  handle  such  orders  consistent  with 
Rule  1014.  For  example.  Rule  1014 
requires  the  specialist  to  maintain  fair 
and  orderly  markets.  Further,  sub- 
paragraph {f)(ii)  provides  that  a 
specialist  must  respond  promptly  to  all 
AUTOM  messages,  which  is  intended  to 
promote  just  and  equitable  principles  of 
trade.  Sub-paragraph  (f)(iii)  states  that  a 
specialist  is  responsible  for  the 
remainder  of  partially  executed  orders, 
consistent  with  the  maintenance  of  fair 
and  orderly  markets.  The  specialist  will 
be  responsible  for  the  visibiUty  to  the 
trading  crowd  of  both  the  Op  View 
screens  displaying  incoming  AUTO-X 
orders  as  well  as  the  at-the-money 
strikes  in  displayed  options.  Disputes 
within  the  trading  crowd  regarding  what 
should  be  displayed  are  to  be  referred  to 
a  Floor  Official.  The  purpose  of  this 
provision  is  to  provide  the  trading 
crowd  with  the  most  pertinent  trading 
information. 

In  the  event  extraordinary  conditions 
exist  floor-wide,  two  Exchange  Floor 
Officials  and  the  Chairperson  of  the 
Options  Committee  or  his  designee  may 
determine  to  disengage  the  AUTO-X 
feature  floor-wide.  This  provision 
represents  a  change  to  prior 
representations  that  the  Emergency 
Committee  must  authorize  any  floor- 
wide  disengagement  or  nonactivation  of 
AUTO-X.  At  the  same  time,  this 
provision  codifies  Advice  A-13  into  the 
proposed  AUTOM  Rule.  Although  the 
Exchange  beUeves  that  AUTO-X  is  an 
important  feature  of  the  AUTOM 
System,  there  are  situations  where,  as 
contemplated  by  Advice  A-13,  it  may 
be  inappropriate  to  engage  AUTO-X. 

The  Exchange  is  also  proposing  to 
adopt  a  Uability  provision,  premised 
with  a  paragraph  on  member 
responsibility.  The  purpose  of  the 
provision  is  to  recognize  that,  absent 
such  language,  specialists  may  be 
deemed  accountable  for  AUTOM  orders, 
regardless  of  the  circumstances.  Thus, 
apportioning  responsibiUty  for  AUTOM 
messages  based  on  the  status  of  such 
message  is  intended  to  place 
responsibility  on  the  pwrty  taking  the 
last  action  respecting  that  message.  In 
the  interest  of  fairness  and  certainty,  the 
Exchange  beUeves  that  party  is  best 
suited  to  follow-up  on  the  order 
message.  This  provision  is  similar  to 
that  of  other  exchanges.^*  As  for 
Exchange  hability,  express  reference  is 
made  to  the  important  Exchange  by-law 
stating  that  the  Exchange  shall  not  be 
liable  for  any  damages  sustained  by  a 
member  or  member  organization 
growing  out  of  the  use  or  enjoyment  of 


the  facilities  afforded  to  members  for  the 
conduct  of  their  business. 

2.  Statutory  Basis 

In  view  of  its  automatic  order  routing, 
delivery  and  execution  functions,  the 
Exchange  believes  that  the  AUTOM 
System  increases  the  speed  and 
efficiency  of  the  execution  of  its  orders. 
The  proposed  rule  change  is  intended  to 
incorporate  the  many  features,  benefits 
and  procedures  of  the  AUTOM  System 
into  an  AUTOM  Rule.  In  sum.  the 
Exchange  believes  that  the  proposal  is 
consistent  with  Section  6  of  the  Act^a  in 
general  and  in  particular  with  Section 
6(b)(5), 30  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  as  well 
as  to  protect  investors  and  the  public 
interest.  Same  provisions  of  the 
AUTOM  rule  incorporate  different 
Exchange  statements  approved  in  prior 
proposed  rule  changes  respecting  the 
AUTOM  pilot  program.  Other 
provisions  codify  the  functions,  features 
and  obligations  respecting  AUTOM. 
including  incorporating  different 
Exchange  statements  from  prior 
proposed  rule  changes  respecting  the 
AUTOM  pilot  program.  The  Exchange 
believes  that  a  single  AUTOM  Rule 
should  faciUtate  AUTOM  System  usage 
and  certainty  respecting  order  handling, 
by  providing  an  easy  reference  for  users 
of  the  System. 

The  Exchange  believes  that  the  new 
AUTOM  provisions  should  solidify 
AUTOM  procedures,  which  should,  in 
turn,  promote  Uquidity,  enhance  the  use 
of  ALTTOM  and  facilitate  transactions 
through  AUTOM.  More  specifically,  the 
Phlx  believes  that  the  proposed 
amendment  relating  to  maximum 
automatic  execution  order  size  should 
promote  the  use  of  exchange  automated 
systems  and  prevent  investor  confusion 
by  fostering  uniformity  among 
exchanges  in  maximum  automatic 
execution  order  sizes  in  multiply-traded 
issues. 

The  Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  llA(a)(l)(B)  of  the  Act,^'  in  that 
AUTOM  is  intended  to  improve, 
through  the  use  of  new  data  processing 
and  communications  techniques,  the 
efficiency  with  which  transactions  in 
Phbc  equity  and  index  options  are 
executed.  Further,  the  Exchange 
believes  that  AUTOM  fosters 
competition  among  the  options 


^*  See  e.g.,  Amex  Rule  66. 


'•15U.S.C.  78f[b). 

'•15U.S.C.  78e[bH5). 

"  15  U.S.C.  7ik-l(aMl)(B). 
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exchanges,  which  have  similar  systems 
in  place. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  within  such  longer  period  (i)  as 
the  Commission  may  designate  up  to  90 
days  or  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v«-itten  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-PhJi:-97-24 
and  should  be  submitted  by  June  24, 
1997. 1 1 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 


"i7CFR200.3(>-3(a)(l2). 


Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc.  97-14412  Filed  &-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

Invitation  for  Public  Comments  on  DOT 
Draft  Cargo  Liability  Study 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Invitation  for  Public  Comments 
on  DOT  Draft  Cargo  Uability  Study. 

The  Department  of  Transportation 
(DOT)  is  required  by  the  Interstate 
Commerce  study  to  determine  whether 
any  modifications  or  reforms  should  be 
made  to  the  loss  and  damage  provisions 
on  motor  carriage,  including  those 
relating  to  limitations  of  liability.  The 
statute  requires  the  Secretary,  at  a 
minimum,  to  consider  the  following 
factors: 

a.  Efficient  delivery  of  transportation 
services 

b.  International  harmony 

c.  Intermodal  harmony 

d.  The  public  interest:  and 

e.  The  interests  of  carriers  and  shippers 
The  study  is  to  be  submitted  to  the 

Congress.  DOT  has  previously  invited 
public  comments  (see  Federal  Register, 
Vol.  61  (6056)  February  15,  1996). 

The  public  is  now  invited  to  comment 
on  a  draft  of  the  DOT  study.  The  draft 
may  be  accessed  electronically  on  http:/ 
/ostpxweb.dot.gov/  and  a  hard  copy 
may  be  obtained  from  the  contact 
p>erson  listed  below.  In  the  current  draft 
the  statistics  of  the  1975  DOT  study  of 
cargo  liabiUty  are  used  in  several  places 
as  markers  and  as  basis  for  requests  to 
shippers,  carriers  and  insurance  interest 
either  to  produce  better  statistics  or  to 
verify  that  the  loss  and  damage 
component  of  the  value  of  cargo  remains 
approximately  as  before. 

DOT  will  accept  coihments  for  thirty 
days  trom  the  date  of  publication  of  this 
notice.  At  the  end  of  the  comment 
period  DOT  plans  to  review  all 
comments  and  to  complete  the  study. 

For  further  information  contact:  Paul 
B.  Larsen,  Office  of  the  General  Coimsel, 
room  10102,  400  7th  Street  SW., 
Washington  DC  20590.  (202)  366-9163. 
E-mail:  Paul.Larsen@ost.dot.gov 

Dated:  May  19.  1997. 

Joseph  F.  Camy, 

Deputy  Assistant  Secretary  of  Transportation 
for  Transportation  Policy. 

|FR  Doc.  97-14386  Filed  &-2-97:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  Nos.  97-017;  Notice  2, 97-018; 
Notice  2. 97-019;  Notice  2] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  notice  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  appUcable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  These  decisions  are  effective  as 
ofJune3,1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eUgibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
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received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rqeister. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  90- 
009)  petitioned  NHTSA  to  decide 
whether  the  vehicles  listed  in  Annex  A 
to  this  notice  are  eligible  for  importation 
into  the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  §  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1).  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  May  28.  1997. 
Marilyniie  Jacobs, 
Director.  Office  of  Vehicle  Safety  Compliance. 

Annex  A 

Nonconforming  Motor  Vehicles  Decided 
To  Be  Eligible  for  Importation 

1.  Docket  No.  97-017 

Nonconfcrming  Vehicle:  1990  Porsche  928 

S4 
Substantially  similar  U.S. -certified  vehicle: 

1990  928  S4 
Notice  of  Petition  published  at:  62  FR 

14499  (March  26, 1997) 
Vehicle  Eligibility  Number  VSP-210 

2.  Docket  No.  97-018 
Nonconforming  Vehicles:  1991  Jeep 

Cherokee  (European  market) 


Substantially  similar  U.S.-certified 
vehicles:  1991  Jeep  Cherokee 

Notice  of  Petition  published  at:  62  FR 
16640  (April  7,  1997) 

Vehicle  Eligibility  Number.  VSP-211 
3.  Docket  No.  97-019 

Nonconforming  Vehicle:  1990  Mercedes- 
Benz  420  SEC 

Substantially  similar  U.S.-certified  vehicle: 
1990  Mercedes-Benz  560  SEC 

Notice  of  Petition  published  at:  62  FR 
16888  (April  8.  1997) 

Vehicle  Eligibility  Niunben  VSP-209 

IFR  Doc  97-14380  Filed  6-2-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

May  15, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0108. 

Form  Number:  IRS  Form  1096. 

Type  of  Review:  Extension. 

Tiue:  Armual  Summary  and 
Transmittal  of  U.S.  Information  Returns. 

Description:  Form  1096  is  used  to 
transmit  information  returns  (Forms 
1099, 1098,  5498,  and  W-2G)  to  the  IRS 
Service  Center.  Under  Internal  Revenue 
Code  (IRC)  section  6041  and  related 
sections,  a  separate  Form  1096  is  used 
for  each  type  of  return  sent  to  the 
service  center  by  the  payer.  It  is  used  by 
IRS  to  summarize  and  categorize  the 
transmitted  forms. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
5,197,271. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
966,805  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 


OMB  Reviewer:  Alexander  T.  nuni, 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-14358  Filed  6-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  16, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  th§ 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Departmental  Offices/Office  of 
International  Investment 

OMB  Number:  1505-0121. 

Form  Number:  None. 

Type  o/flevjew:  Extension. 

Title:  Regulations  Pertaining  to 
Mergers,  Acquisitions  and  Takeovers  by 
Foreign  Persons. 

Description:  Treasury  disseminates  to 
other  agencies  that  are  members  of  the 
Committee  on  Foreign  Investment  in  the 
United  States  information  collected 
under  the  regulations  from  parties 
involved  in  a  foreign  acquisition  of  a 
United  States  company  in  order  to  do  a 
national  security  analysis  of  the 
acquisition. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  60  hours. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Repoiiing  Burden: 
6,000  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563.  Departmental  Offices, 
Room  2110.  1425  New  York  Avenue. 
N.W..  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New 
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Executive  Office  Building,  Washington, 

ex:  20503. 

L«sK.HaUuid, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  97-14359  Filed  6-2-97;  8:45  am] 

MOJNQCOOC  4tt«-M-r 

May  a,  lay/ 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissiDn(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  bsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  E)epartment 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

iHter'i  ,j   k pv  p-.^  »H!  Service  (RS) 

OMB  Number- 1545-1251. 

Regulation  Project  Number:  PS-5-91 
Final. 

Type  of  Review:  Extension. 

TiUe:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells. 

Description:  Secticm  1.613A-3(eM6)(i) 
of  the  regulations  requires  each  partner 
to  separately  keep  records  of  the 
partner's  share  of  the  adjusted  basis  of 
partnership  oil  and  gas  property. 

Respondents:  Business  ch'  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,500,000. 

Estimated  Burden  Hows  Per  . 
Recordkaeper:  2  minutes. 

Estimated  Total  Recordkeeping 
Burden:  49,950  hours. 

OMB  Number:  1545-1533. 

Revenue  Procedure  Number:  Revenue 
ProceduTB  97-22. 

Type  of  Review:  Extension. 

Title:  26  CFR  601.105  Examination  of 
Ret\ims  and  Qaims  for  Refund,  Credits, 
or  Abatement.  Determination  of  Correct 
Tax  Liability. 

Description:  The  information 
requested  in  Revenue  Procedure  97-22 
under  sections  4  and  5  is  required  to 
ensure  that  reccMtis  maintained  in  an 
electronic  storage  system  will  constitute 
records  within  the  meaning  of  section 
6001. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profitinstitutions.  Farms.  Federal 


Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
50.000. 

Estimated  Burden  Hours  Per 
Recordkaeper:  20  hours,  1  minute. 

Estimated  Total  Recordkeeping 
Burden:  1,000,400  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
Service.  Room  5571. 1111  Constitution 
Avenue.  NW..  Washingtcm.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washingtm. 
DC  20503. 
Lais  K.  HoUMd, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-14360  Filed  6-2-97;  8:45  am] 
MUMQ  COM  *tt»-*t-P 


DEP  '■-  -  "  MIt  N  ■ 


^  TREASUHY 


Corn  ^-1  (i  '■  •  ^5  f-<5u*s ! 

May  27,  1997. 

The  Department  of  the  Treasury  has 
sulMnitted  the  following  public 
informaticm  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  c^tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 


Burf>« 


«  '  h  f- 


«PD) 


OMB  Numbn-:  1535-0025. 

Form  Number:  PD  F  3360. 

Type  of  Review:  Extension. 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the  Name 
of  a  Person  or  Persons  Other  Than  the 
Owner  (Including  Legal  Guardian, 
Custodim  for  a  Minor  Under  a  Statute, 
Etc.). 

Description:  PD  F  3360  is  used  by  the 
owner  to  request  reissue  of  Savings 
Bonds/Notes  in  the  name  of  another 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,350  hours. 

OMB  Number:  1535-0032. 


Form  Number:  PD  F  3565. 

Type  of  Review:  Extension. 

Title:  Application  for  Disposition  of 
Retirement  Plan  and/ or  Individual 
Retirement  Bonds  Without 
Administration  of  Deceased  Owner's 
Estate. 

Description:  PD  F  3565  is  used  by 
heirs  of  deceased  owners  of  Retirement 
Plan  and/or  Individual  Retirement 
bonds  to  request  disposition  when  no 
beneficiaries  are  designated. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  17 
hours. 

OMB  Number:  1535-0055. 

Form  Number:  PD  F  1050. 

Type  of  Review:  Extension. 

Title:  Creditor's  Consent  to 
Disposition  of  United  States  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate. 

Description:  PD  F  1050  is  used  to 
obtain  creditor's  consent  to  dispose  of 
Savings  Bonds/Notes  in  settlement  of  a 
deceased  ownw's  estate  without 
administration. 

Respondents:  Business  or  other  f(H'- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
300  hours. 

OMB  Number:  1535-0084. 

Form  Number:  PD  F  5263  and  PD  F 
526 J-1. 

Type  of  Review:  Extension. 

Title:  Order  for  Series  EE  U.S.  Savings 
Bonds  (5263);  and  Order  for  Series  EE 
U.S.  Savings  Bonds  to  be  Registered  in 
Name  of  Fiduciary  (5263-1). 

Description:  PD  F  5263  and  PD  F 
5263-1  are  completed  by  the  purchaser 
to  issue  Series  EE  United  States  Savings 
Boads. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000,000. 

Estimated  Burden  Hours  Per 
Response: 

PD  F  5263—5  minutes. 
PD  F  5263-1—5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
830,000  hours. 

Clearance  Officer:  Vicki  S.  Thorpe, 
(304)  480-6553.  Bureau  of  the  Public 
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Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
IX:  20503. 
Lois  K.  Holland, 

Departmental  Report's  Management  Officer. 
[FR  Doc.  97-14361  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  4610-40-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  23.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  thQ  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

U.S.  Ciutonu  Service  (CUS) 

OMB  Number:  1515-0042. 

Form  Number:  CF  4455  and  CF  4457. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Registration. 

Description:  The  Certificate  of 
Registration  is  used  to  expedite  free 
entry  or  entry  at  a  reduced  rate  on 
foreign  made  personal  articles  which  are 
taken  abroad.  These  articles  are  dutiable 
each  time  they  are  brought  into  the 
United  States  unless  there  is  acceptable 
proof  of  prior  possession. 

Respondents:  Individuals  or    ' 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

OMB  Number:  1515-0043. 

Form  Number:  CF  3311. 

Type  of  Review:  Extension. 

rj(7e;  Declaration  for  Free  Entry  of 
Returned  American  Products. 

Description:  This  collection  of 
information  is  used  as  a  supporting 
document  which  substantiates  the  claim 
for  duty  free  status  for  retiuning 
American  products. 


Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  51,000  hours. 

OMB  Number:  1515-0130. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Free  Admittance  Under 
Conditions  of  Emergency. 

Description:  This  collection  of 
information  will  be  used  in  the  event  of 
emergency  or  catastrophic  event  to 
monitor  goods  temporarily  admitted  for 
the  purpose  of  rescue  or  relief. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1  hour. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

Clearance  Officer:  J.  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216;  1301  Constitution 
Avenue,  N.W..  Washington.  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
IX:  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  97-14362  Filed  6-2-97;  8:45  am] 
aHUNG  COOE  4t2»-02-P 


DEPARTMENT  OF  THE  TREASURY 

Don>estic  Finance  Notice  of  Open 
Meeting  of  the  Advisory  Committee; 
U.S.  Community  Adjustment  and 
Investment  Program 

The  E)epartment  of  the  Treasury, 
pursuant  to  the  North  American  Free 
Trade  Agreement  ("NAFTA") 
Implementation  Act  (Pub.  L.  No.  103- 
182),  established  an  advisory  committee 
(the  "Advisory  Committee")  for  the 
community  adjustment  and  investment 
program  (the  "Program").  The  Program 
will  provide  financing  to  businesses  and 
individuals  in  communities  adversely 
impacted  by  NAFTA  to  create  new  jobs. 
The  charter  of  the  Advisory  Committee 
has  been  filed  in  accordance  with  the 
Federal  Advisory  Committee  Act  of 
October  6,  1972  (Pub.  L.  No.  92^63), 
with  the  approval  of  the  Secretary  of  the 
Treasury. 


The  Advisory  Committee  consists  of 
nine  members  of  the  public,  appointed 
by  the  President,  who  collectively 
represent:  (1)  Community  groups  whose 
constituencies  include  low-income 
families;  (2)  scientific,  professional, 
business,  nonprofit,  or  public  interest 
organizations  or  associations,  which  are 
neither  affiliated  with,  nor  under  the 
direction  of,  a  government;  and  (3)  for- 
profit  business  interests. 

The  objectives  of  the  Advisory 
Committee  are  to:  (1)  Provide  informed 
advice  to  the  President  regarding  the 
implementation  of  the  Program;  and  (2) 
review  on  a  regular  basis,  the  operation 
of  the  Program,  and  provide  the 
President  with  the  conclusions  of  its 
review.  Pursuant  to  Executive  Order  No. 
12916,  dated  May  13.  1994,  the 
President  established  an  interagency 
committee  to  implement  the  Program 
and  to  receive,  on  behalf  of  the 
President,  advice  of  the  Advisory 
Committee.  The  committee  is  chaired  by 
the  Secretary  of  the  Treasury. 

A  meeting  of  the  Advisory  Committee, 
which  will  be  open  to  the  public,  will 
be  held  in  Washington,  D.C.  at  the 
Marriott  Hotel  at  Metro  Center,  Salon  B, 
775  12th  Street,  N.W.,  Washington,  D.C. 
20005,  from  9  a.m.  to  4  p.m.  on  Friday, 
June  20,  1997.  The  meeting  room  will 
accommodate  approximately  50  persons 
and  seating  is  available  on  a  first-come, 
first-serve  basis,  unless  space  has  been 
reserved  in  advance.  Due  to  limited 
seating,  prospective  attendees  are 
encouraged  to  contact  the  person  listed 
below  prior  to  June  13, 1997.  If  you 
would  like-to  have  the  Advisory 
Committee  consider  a  written  statement, 
material  must  be  submitted  to  the  U.S. 
Community  Adjustment  and  Investment 
Program,  Advisory  Committee, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Room  3040, 
Washington.  DC  20220  no  later  than 
June  13, 1997.  If  you  have  any 
questions,  please  call  Dan  Decena  at 
(202)  622-0637.  (Please  note  that  this 
telephone  number  is  not  toll-free.) 
Mozelle  W.  TiMmpson, 

Principal  Deputy  Assistant  Secretary, 

Government  Financial  Policy. 

(FR  Doc.  97-14388  Filed  6-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 


[Treasury  Directive  Number  27-02] 

Organization  and  Functions  of  the 
Fiscal  Service 


Dated:  May  23,  1997. 
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1.  Purpose.  This  Directive  describes 
the  organization  and  hinctions  of  the 
Fiscal  Service. 

2.  Organization  Structure.  In 
accordance  with  31  U.S.C.  306,  the 
Fiscal  Service  consists  of  the  Office  of 
the  Fiscal  Assistant  Secretary;  the 
Financial  Management  Service,  which 
has  as  its  head  a  Commissioner;  and  the 
Bureau  of  the  Public  Debt,  which  has  as 
its  head  a  Commissioner.  The  Fiscal 
Assistant  Secretary  is  the  head  of  the 
Fiscal  Service  and  is  appointed  by  the 
Secretary  of  the  Treasury,  in  accordance 
with  31  U.S.C.  301(d). 

3.  Office  of  the  Fiscal  Assistant 
Secretary.  The  officials,  organization 
and  functions  of  the  Office  of  the  Fiscal 
Assistant  Secretary  are  as  follows. 

a.  The  Fiscal  Assistant  Secretary  is 
responsible  for  the  following  principal 
functions. 

(1)  Provides  general  supervision, 
policy  oversight,  management,  and 
coordination  of  the  Financial 
Management  Service  and  the  Bureau  of 
the  Public  Debt. 

(2)  Oversees  the  development  of 
policies,  programs,  and  systems  for  the 
collection,  disbursement,  management 
and  security  of  pubUc  monies  in  the 
United  States  and  in  foreign  countries 
and  the  related  govemmentwide 
accounting  and  reporting  for  such 
funds. 

(3)  Oversees  the  development  of 
policies,  programs,  and  systems  for 
financing  and  accounting  for  the  public 
debt. 

(4)  Provides  general  supervision  and 
policy  oversight  of  the  Department's 
role  as  lead  agency  in  improving  cash 
management,  credit  administration,  debt 
collection  and  financial  management 
systems  on  a  govemmentv^ride  basis. 

(5)  Provides  poUcy  advice  and  general 
oversight  regarding  international  cash 
management  activities  and 
improvements,  including  agreements  to 
purchase  foreign  currencies  and  the 
holding  and  disbursement  of  these 
funds. 

(6)  Ensures  the  timely  consolidation 
and  publication  of  information  on  the 
Federal  Government's  financial 
operations  and  financial  position  for  use 
by  decision-makers  in  the  Government 
and  in  private  sector  financial  markets. 

(7)  Directs  the  implementation  of 
security  enhancements  to  ensure  the 
authentication  and  integrity  of  data 
affecting  electronic  funds  transfers. 

(8)  Oversees  the  administration  and 
investment  of  the  Federal  Government 
accounts  and  trust  funds. 

(9)  Oversees  the  management  of  the 
Treasury's  daily  cash  position  and  the 
investment  of  excess  operating  cash 
balances^ 


(10)  Provides  estimates  of  the 
Treasury's  future  cash  and  debt  position 
for  use  by  the  Department  in  connection 
with  its  financing  activities  and  other 
financial  operations. 

(11)  Provides  direction  and  oversight 
of  the  performance  of  fiscal  agency 
functions  by  the  Federal  Reserve  banks 
as  fiscal  agents  of  the  Treasury. 

(12)  Approves  new  and  revised 
principles  and  standards  and  system 
designs  for  Treasury's  fiscjil  accounting 
systems  operated  and  maintained  by  the 
Financial  Management  Service  and 
Bureau  of  the  PubUc  Debt,  and 
coordinates  efforts  to  review,  improve 
and  report  such  systems  in  accordance 
with  Section  4  of  the  Federal  Managers' 
Financial  Integrity  Act,  Pub.  L.  97-255 
(31  U.S.C  3512(d)(2)(B)). 

(13)  Approves,  in  accordance  with 
applicable  Treasiuy  directives, 
regulations  pertaining  to  the 
Government  securities  market  and 
participates  in  the  development  of 
pohcy  issues  affecting  the  liquidity, 
integrity  and  efficiency  of  the  market. 

(14)  Provides  policy  advice  to  the 
Assistant  Secretary  (International 
Affairs)  regarding  terms  and  conditions 
of  agreements  for  borrowing  from 
foreign  international  monetary 
authorities. 

(15)  Represents  the  Secretary  in 
directing  the  Treasury's  participation  in 
the  Joint  Financial  Management 
Improvement  Program  for  improvement 
of  all  aspects  of  financial  management 
in  the  Government. 

(16)  Represents  the  Secretary  on 
various  interdepartmental  commissions, 
boards,  and  committees. 

b.  The  Deputy  Fiscal  Assistant 
Secretary  shares  in  carrying  out  the 
functions  and  responsibilities  of  the 
Fiscal  Assistant  Secretary  and  works 
with  the  Fiscal  Assistant  Secretary  in 
managing  program  areas  for  which  the 
latter  is  responsible. 

c.  The  Assistant  Fiscal  Assistant 
Secretary  serves  as  the  principal  advisor 
to  the  Fiscal  Assistant  Secretary  and  the 
Deputy  Fiscal  Assistant  Secretary  on 
matters  relating  to  fiscal  policy  and 
banking  relationships. 

d.  The  Director,  Office  of  Cash  and 
Debt  Management,  is  the  principal 
advisor  to  the  Fiscal  Assistant  Secretary 
and  the  Deputy  Fiscal  Assistant 
Secretary  on  matters  relating  to  Treasury 
cash  and  debt  position  management, 
cash  flow  forecasting,  borrowing  and 
investment  activities. 

4.  The  Financial  Management  Service. 

a.  Organization.  The  Financial 
Management  Service  is  comprised  of  the 
Washington  headquarters  and  Regional 
Financial  Centers.  In  the  Washington 
headquarters,  the  Office  of  the 


Commissioner  consists  of  the 
Commissioner,  the  Deputy 
Commissioner,  the  Office  of  Quality  and 
Diversity  Management,  and  the  Office  of 
Legislative  and  Public  Affairs.  The 
headquarters  office  also  includes  the 
Chief  Counsel,  who  is  located  in  the 
Office  of  the  Commissioner.  The  Chief 
Counsel  is  an  official  of  the 
Department's  Legal  Division  and  under 
the  supervision  of  the  Department's 
General  Counsel.  The  Commissioner 
and  Deputy  Commissioner  direct  the 
activities  of  the  Service  through  seven 
Assistant  Commissioners:  Management/ 
Chief  Financial  Officer,  Regional 
Operations,  Financial  Information, 
Federal  Finance,  Agency  Services,  Debt 
Management  Services,  and  Information 
Resources. 

b.  Functions.  The  Financial 
Management  Service  acts  as  the 
Government's  financial  manager  and 
central  accountant  and  is  responsible  for 
improving  the  quaUty  of  government 
financial  management  through  the 
following  functions: 

(1)  Develops  and  implements  poUcies 
and  programs  to  improve  financial 
management,  including  cash 
management,  credit  management,  and 
debt  collection. 

(2)  Issues  electronic  funds  transfer 
payments  and  Treasury  checks, 
reconciles  all  payments,  and  settles 
claims  for  Treasury  checks  cashed 
under  forged  endorsements  or  lost, 
stolen  or  destroyed. 

(3)  Operates  and  maintains  the 
systems  for  the  deposit  of  receipts,  and 
designates  and  oversees  the 
performance  of  Government 
depositaries. 

(4)  Maintains  the  central  system  that 
accounts  for  the  monetary  assets  and 
liabilities  of  the  Treasury  and  tracks 
collection  and  payment  operations. 

(5)  Provides  direct  debt  collection  and 
debt  management  services  to  Federal 
agencies. 

(6)  Develops  and  publishes  financial 
reports  on  the  Government's  financial 
operations  and  condition  and  provides 
financial  management  information  to 
decision  makers  through  financial 
reports  that  show  budget  results  and  the 
Government's  overall  financial  status, 
such  as  the  Daily  Treasury  Statement, 
the  Monthly  Treasury  Statement,  the 
Quarterly  Treasury  Bulletin,  the  Annual 
Report  of  the  U.S.  Goverrunent.  and  the 
Consolidated  Financial  Statement. 

(7)  Performs  a  wide  range  of  financial 
services  for  Federal  agencies  including 
accounting  cross-servicing,  providing 
financial  advice  and  guidance, 
consulting  on  financial  management 
services,  assisting  with  financial 
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systems,  and  training  of  accounting  and 
finance  staffs. 
5.  The  Bureau  of  the  Public  Debt. 

a.  Organization.  The  Bureau  of  the 
Public  Debt  is  comprised  of  the 
Washington  headquarters  and 
operations  facilities  in  Washington  and 
in  Parkersburg,  West  Virginia.  In  the 
Washington  headquarters,  the  Office  of 
the  Commissioner  consists  of  the 
Commissioner,  the  Deputy 
Commissioner,  the  Government 
Seciuities  Regulations  Staff,  and  the 
Program  Advisory  Staff.  The 
headquarters  office  also  includes  the 
Office  of  the  Chief  Counsel.  The  Chief 
Coimsel  is  an  official  of  the 
Department's  Legal  Division  and  under 
the  supervision  of  the  Department's 
General  Counsel.  The  Commissioner 
and  Deputy  Commissioner  direct  the 
Bureau's  activities  through  six  Assistant 
Commissioners:  Securities  and 
Accounting  Services;  Public  Debt 
Accounting;  Administration;  Automated 
Information  Systems;  Savings  Bond 
Operations;  and  Financing;  and  the 
Executive  Director  of  the  Savings  Bond 
Marketing  Office. 

b.  Functions.  The  Bureau  of  the  Public 
Debt  borrows  the  money  needed  to 
operate  the  Federal  Government  and 
accounts  for  the  resulting  public  debt, 
and  is  responsible  for  the  following 
functions: 

(1)  Maintains  accounting  controls 
over  public  debt  receipts  and 
expenditures,  securities  and  interest 
costs,  and  publishes  the  Monthly 
Statement  of  the  Public  Debt  of  the 
United  States. 


(2)  Participates  with  the  Deputy 
Assistant  Secretary  (Federal  Finance)  in 
the  development  of  policies  and  plans 
pursuant  to  the  Government  Securities 
Act  of  1986  and,  on  a  day-to-day  basis, 
carries  out  duties  pursuant  to  the  Act. 

(3)  Issues  regulations  and  instructions 
pertaining  to  public  debt  securities, 
such  as  commercial  and  direct  access 
book-entry  securities,  definitive 
securities,  savings-type  securities,  and 
other  special  purpose  securities. 

(4)  Prepares  Treasury  announcements 
and  offering  circulars  for  public  debt 
securities,  including  savings  bonds. 

(5)  Conducts  the  auction  and 
allotment  of  public  debt  securities  and 
issues  such  securities. 

(6)  Provides  poficy  direction  and 
exercises  general  oversight 
responsibility  for  the  conunercial  book- 
entiy  system  for  Treasury  marketable 
securities,  and  ensures  the  availability 
of  an  efficient  mechanism  for  the 
conduct  of  secondary  market 
transactions  and  the  Treasury  Direct 
System. 

(7)  Plans  and  implements  a  national 
marketing  program  for  U.S.  Savings 
Bonds. 

(8)  Maintains  accounts,  processes 
transactions,  and  authorizes  payments 
for  investors  whose  book-entry, 
registered  and/or  savings  bond  accounts 
are  held  directly  with  the  Treasury. 

(9)  Provides  policy  direction  and 
exercises  general  oversight 
responsibility  for  the  nationwide 
network  of  institutions  authorized  to 
issue  and  redeem  savings  bonds. 


(10)  Invests,  approves  schedules  for 
withdrawals  and  charges,  and  accounts 
for  the  Federal  trust  and  deposit  funds 
as  directed  by  statute. 

(11)  Certifies  interest  rates  determined 
by  the  Secretary. 

(12)  Disposes  of  obligations,  including 
bonds,  notes  or  other  seciuities, 
acquired  by  the  Secretary  for  the 
Govenunent  or  delivered  by  an 
executive  agency  pursuant  to  31  U.S.C. 
324,  and  performs  any  functions 
necessary  to  effect  such  disposition. 

(13)  Oversees  the  lending  of  funds  to 
agencies  with  borrowing  authority,  as 
prescribed  by  the  Secretary  pursuant  to 
the  Federal  Credit  Reform  Act  of  1990 
(Pub.  L.  101-508,  as  amended)  and 
other  statutory  authority. 

6.  Authority.  Treasury  Order  101-05, 
"Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  in 
the  Department  of  the  Treasury." 

7.  Cancellation.  Treasury  Directive 
27-02,  "Organization  and  Functions  of 
the  Fiscal  Service,"  dated  April  6,  1995, 
is  superseded. 

8.  Expiration  Date.  This  Directive 
expires  three  years  after  the  date  of 
issuance  unless  canceled  or  superseded 
prior  to  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
the  Fiscal  Assistant  Secretary. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

BUOJNO  CODE  4S10-2S-P 


19  97 


UMI 


Federal  Register  /  Vol    62,  No.  106  /  Tuesday,  June  3,  1997  /  Notices 


30377 


0^ 


to 

CM 

>- 


I 


(2) 

O 

*> 

o 

CO 

o 


1 

t 

^ 

« 

*-' 

*i< 

© 

& 

•J 

U 

© 

o 

'J> 

y> 

>»  ^- 

,^ 

^      ^. 

::i     5!       . 

tX) 

a^   « 

5/5 

„,j     ^,;. 

J  / 

'T. 

< 

< 

'-«* 

^^ 

=3 

8 

;/J 

0) 

^ 

C 

1 

S 

1 

7B(» 

nancI 
ment 

=  & 

CO 

K 

' 

[FR  Doc.  97-14355  Filed  6-2-97;  8:45  ami 

BILUNG  CODE  4aiO-2S-C 


JUJ. 


.  C  P  A 


F«»Wpral  Register  /  Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Notirps 


"Ms 


OF  THE  TREASURY 


Cv,s-.:ms  Service 
[T.O.  97-46] 

Policy  Statement  Regarding  Violations 
of  19  U.S.C.  1592  by  Small  Entities 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  On  March  29, 1996,  the 
President  signed  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Section  223  of  that  law  requires 
an  agency  to  establish  a  policy  or 
program  which  reduces,  and  under 
appropriate  circimistances,  waives  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement  by  a  small 
entity.  As  a  first  step  in  implementing 
this  law,  we  are  setting  forth  in  this 
document  the  circumstances  and 
procedures  whereby  the  assessment  of  a 
civil  penalty  under  the  provisions  of  19 
U.S.C.  1592  will  be  waived  for 
violations  committed  by  small  entities. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Alan  Cohen,  Penalties  Branch,  Office  of 
Regulations  and  Rulings,  202-482-6950. 
SUPPLEMENTARY  INFORMATKM:  On  March 
29, 1996,  the  President  signed  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121, 
101  Stat.  847.  Section  223  of  that  law 
requires  an  agency  to  establish  a  policy 
or  program  which  reduces,  and  under 
appropriate  circumstances,  waives  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement  by  a  small 
entity. 

Customs  Policy  Statement  Regarding 
Violations  of  19  U.S.C  1592  by  Small 
Entities 

Section  592  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1592)  prohibits  persons,  by 
fraud,  gross  negligence  or  negligence, 
from  entering  or  introducing,  attempting 
to  enter  or  introduce,  or  aiding  and 
abetting  the  entry  or  introduction  of 
merchandise  into  the  commerce  of  the 
United  States,  by  means  of  statements  or 
acts  that  are  material  and  false,  or  by 
means  of  omissions  which  are  material. 
Under  Customs  discretionary  authority 
pursuant  to  sections  592(b)(2)  and  618. 
Tariff  Act  of  1930,  as  amended  (19 
use.  1592(b)(2)  and  1618),  Customs 
has  published  national  guidelines 
applicable  to  its  statutory  authority  to 
assess  civil  penalties  against  persons 
who  violate  19  U.S.C.  1592.  These 
guidelines  provide  for  a  reduction  in  the 
initial  assessment  of  civil  penalties,  and 
a  reduction  in  the  penalties  amount 
found  to  be  ultimately  due,  because  of 


the  presence  of  specified  mitigating 
factors. 

In  considering  petitions  filed 
pursuant  to  sections  592(b)(2)  and  618, 
mitigating  factors  which  apply  to  small 
entities  include:  (1)  Reasonable  reliance 
on  misleading  or  erroneous  advice  given 
by  a  Customs  official;  (2)  cooperation 
with  the  investigation  beyond  that 
expected  for  an  entity  under 
investigation:  (3)  immediate  remedial 
action,  including  the  payment  of  the 
actual  loss  of  duties  prior  to  the 
issuance  of  a  penalty  notice  and  within 
30  days  of  the  determination  of  the 
duties  owed;  (4)  inexperience  in 
importing,  provided  the  violation  is  not 
due  to  fraud  or  gross  negligence;  (5) 
prior  good  record,  provided  that  the 
violation  is  not  due  to  fraud;  (6)  the 
inability  of  the  alleged  violator  to  pay 
the  j)enalty  claim;  (7)  extraordinary 
expenses  incurred  by  the  violator  in 
cooperating  with  the  investigation  or  in 
undertaking  immediate  remedial  action; 
and  (8)  actual  knowledge  by  Customs  of 
a  violation  not  due  to  fraud,  where 
Customs  failed  to  inform  the  entity  so 
that  it  could  have  taken  earlier 
corrective  action.  This  Ust  of  factors  is 
not  exclusive. 

In  compliance  with  the  mandate  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Customs  Service  is  implementing  a 
procedure  whereby,  under  appropriate 
circumstances,  the  issuance  of  a  penalty 
notice  under  19  U.S.C.  1592(b)(2)  will 
be  waived  for  businesses  qualifying  as 
small  business  entities.  Specifically,  an 
alleged  violator  which  has  been  issued 
a  prepenalty  notice  under  19  U.S.C. 
1592(b)(1)  may  assert  in  its  response  to 
the  prepenalty  notice  that  it  is  a  small 
business  entity,  as  defined  in  section 
221(1)  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  and 
in  5  U.S.C.  601,  and  that  all  of  the 
following  circumstances  are  present:  (1) 
The  small  entity  has  taken  corrective 
action  within  a  reasonable  correction 
period,  including  the  payment  of  all 
duties,  fees  and  taxes  owed  as  a  result 
of  the  violation  within  30  days  of  the 
determination  of  the  amount  owed;  (2) 
the  small  entity  has  not  been  subject  to 
other  enforcement  actions  by  Customs; 
(3)  the  violation  did  not  involve 
criminal  or  willful  conduct,  and  did  not 
involve  fraud  or  gross  negligence;  (4)  the 
violation  did  not  pose  a  serious  health, 
safety  or  environmental  threat,  and  (5) 
the  violation  occurred  despite  the  small 
entity's  good  faith  effort  to  comply  with 
the  law. 

The  alleged  violator  will  have  the 
burden  of  estabUshing,  to  the 
satisfaction  of  the  Customs  officer 
issuing  the  prepenalty  notice,  that  it 


qualifies  as  a  small  entity  as  defined  in 
section  221(3)  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  and  that  all  five  of  the  above 
circumstances  are  present.  In 
establishing  that  it  qualifies  as  a  small 
entity,  the  alleged  violator  should 
provide  evidence  that  it  is 
independently  owned  and  operated; 
that  is,  there  are  no  related  parties 
(domestic  or  foreign]  as  defined  in  19 
U.S.C.  1401a(g)(l),that  would 
disqualify  the  business  as  a  small 
business  entity.  Furthermore,  the 
alleged  violator  must  estabUsh  that  it  is 
not  dominant  in  its  field  of  operation. 
Finally,  the  alleged  violator  must 
provide  evidence,  including  tax  returns 
for  the  previous  three  years  and  a 
current  financial  statement  from  an 
independent  auditor,  of  its  annual 
average  gross  receipts  over  the  past 
three  years,  and  its  average  number  of 
employees  over  the  previous  twelve 
months. 

Each  claim  by  an  alleged  violator  that 
it  qualifies  as  a  small  business  entity 
will  be  considered  on  a  case  by  case 
basis.  In  considering  such  claims,  the 
Customs  Service  will  consult  the  size 
standards  set  by  the  Small  Business 
Administration,  13  CFR  §  121.201,  for 
guidance  in  determining  whether  the 
alleged  violator  quahfies  as  a  small 
business.  If  the  alleged  violator's  claims 
for  a  waiver  of  the  penalty  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  are  not  accepted 
and  a  penalty  notice  is  issued,  or  if  the 
alleged  violator  fails  to  assert  a  claim  for 
a  waiver  of  the  penalty  imder  this  Act 
when  the  prepenalty  notice  is  issued, 
the  alleged  violator  may  pursue  its 
claim  for  a  waiver  of  the  penalty  in  a 
petition  filed  pursuant  to  19  U.S.C. 
1592(b)(2). 

The  policies  set  forth  in  this  notice 
are  issued  pursuant  to  the  discretionary 
authority  granted  to  the  Secretary  of  the 
Treasury  xmder  19  U.S.C.  1618  to  remit 
and  mitigate  penalties,  and  do  not  limit 
the  government's  right  to  initiate  a  civil 
enforcement  action  under  19  U.S.C. 
1592(e),  nor  do  they  limit  the  penalty 
amount  which  the  government  may  seek 
in  such  an  enforcement  act,  nor  do  they 
confer  upon  the  alleged  violator  any 
substantive  rights  in  such  an 
enforcement  action. 

Dated:  May  21, 1997. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 
[PR  Doc.  97-14411  Filed  fr-2-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4211-N-01] 

NOFA  for  Lead-Based  Paint  Hazard 
Control  in  Privately-Owned  Housing, 
Fiscal  Year  1997 

AGENCY:  Office  of  the  Secretary— Office 
of  Lead  Hazard  Control,  HUD. 
ACTION:  Notice  of  funding  availability 
for  Fiscal  Year  (FY)  1997. 

SUMMARY:  This  notice  announces  the 
competition  for  two  categories  of  grant 
funding:  Category  A  for  approximately 
$46  million  for  a  grant  program  for  State 
and  local  governments  to  undertake 
lead-based  paint  hazard  control  in 
eligible  privately-owned  housing  units; 
and  Category  B  for  approximately  $4 
million  for  grants  to  State  and  local 
governments  for  assistance  in 
undertaking  lead-based  paint  hazard 
control  in  eligible  privately-owned 
housing  units  on  or  near  Superfund  or 
"Brownfield"  sites. 

Approximately  12-15  grants  of  $1 
million-$4  million  each  will  be  awarded 
under  Category  A  and  a  maximum  of  8 
grants  of  $500,000  to  $2  million  each 
will  be  awarded  under  Category  B.  The 
grant  sum  requested  by  applicants 
under  either  category  must  constitute 
the  total  request  for  the  maximum  thirty 
six  (36)  months  for  the  expected 
duration  of  the  proposed  project. 
Proposals  can  be  submitted  by 
jurisdictions  for  both  categories  of 
assistance.  As  part  of  HUD's  reinvention 
efforts,  this  Notice  of  Funding 
Availability  (NOFA)  includes  changes 
that  HUD  believes  will  make  the 
application  for  lead-based  paint  hazard 
control  grant  funds  simpler  and  less 
time-consuming.  This  NOFA  limits  a 
Category  A  applicant's  response  to  the 
Rating  Factors  to  a  maximum  of  25 
pages,  has  specific  format  instructions, 
and  reduces  the  number  of  budget  forms 
required.  (There  are  no  page  limitations 
for  Category  B  apphcant's  responses  to 
the  Rating  Factors.)  The  application  kit 
developed  for  this  NOFA  provides 
additional  details  to  further  guide  and 
assist  those  eligible  to  apply. 

This  docimient  incluaes  information 
concerning  the  following: 

(1)  The  purpose  of  the  NOFA, 
eligibility,  available  amounts,  and 
selection  criteria; 

(2)  Apphcation  processing,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(3)  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process. 

Appendices  to  the  NOFA  identify 
relevant  regulations  and  guidelines 
referenced  throughout  the  NOFA,  define 


"administrative  costs",  list  HUD 
housing  programs  eligible  to  receive 
assistance  under  this  grant  program,  and 
provide  a  relevant  statutory  provision. 
DATES:  An  original  and  five  copies  of  the 
completed  application  must  be  received 
by  HUD  no  later  than  3:00  p.m.  (Eastern 
Time)  on  August  5,  1997.  The 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  competing  appHcants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  its  deadline.  Applicants 
should  take  this  factor  into  account  and 
make  early  submission  of  their  materials 
to  avoid  loss  of  eligibility  brought  about 
by  unanticipated  delays  or  other 
delivery-related  problems.  Sections  5 
and  7  of  this  NOFA  provide  further 
information  on  what  constitutes  proper 
submission  of  an  application  for 
Category  A  and  B  respectively. 
ADDRESSES:  Application  kits  may  be 
obtained  fi-om  the  Office  of  Lead  Hazard 
Control,  Department  of  Housing  and 
Urban  Development,  Room  B-133,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  or  by  calling  Ms.  Fhylhs  Horace 
at  (202)  755-1785,  extension  120  (this  is 
not  a  toll-free  number),  or  by  making  an 
e-mail  request  to: 

phyllis d. horace@hud.gov  (use 

underscore  characters).  The  Department 
is  also  planning  to  make  the  NOFA  and 
application  kit  accessible  via  the 
Internet  World  Wide  Web  (http:// 
www.hud.gov/lea/leahome.html). 
Completed  applications  must  be 
submitted  to  the  mailing  address,  and 
may  not  be  faxed  or  electronically 
transmitted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Category  A  applicants:  Ellis  G. 
Goldman,  Director,  Program 
Management  Division,  Office  of  Lead 
Hazard  Control.  Room  B-133,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  telephone  (202)  755-1785, 
extension  112  (this  is  not  a  toU-ft-ee 
number).  For  Category  B  applicants: 
Melissa  F.  Shapiro,  telephone  (202) 
755-1785,  extension  153  (this  is  not  a 
toll-free  number).  For  hearing-and 
speech-impaired  persons,  the  telephone 
number  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  conununity 
development.  Economic  development. 


community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  imdertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

HUD  is  publishing  the  followang 
related  NOFA  elsewhere  in  today's 
Federal  Register:  The  HOPE  VI  Public 
Housing  Demolition  NOFA.  HUD  has 
also  recently  published  the  following 
related  NOFAs:  the  NOFA  for  the 
Revitalization  of  Severely  Distressed 
Public  Housing  (HOPE  VI)  (62  FR 
18242.  April  14. 1997),  and  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  NOFA  (62 
FR23928,  May  1,1997). 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Eiepartment  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov/nofas.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 

To  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  conmiimity  development 
office  of  your  municipal  government. 

Table  of  Contents 

Section  1.  Paperwork  Reduction  Act 
Statement 

Section  2.  Definitions. 

Section  3.  Purpose  and  Description 

3.1  Purpose  and  Authority 

3.2  Background 

3.2.1     Previous  Awards 

3.3  Allocation  Amounts 

3.4  Eligibility 

3.5  Limitations  on  the  Use  of  Assistance 

3.6  Environmental  Review 

3.7  Objectives  and  Requirements 


UMI 


Federal  Register      Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Notices 


30381 


Section  4.  Application  Process  for  Category  A 

4.1  Submitting  Applications 

4.2  Threshold  Requirements 

4.3  Rating  Factors 

Section  5.  Checklist  of  Application 
Submission  Requirements  for  Category  A 

5.1  Applicant  Data 

5.2  Propoaed  Activities 

5.3  Certifications  and  Assurances 

Section  6.  Purpose  and  Description  for 
Category  B 

6.1  Purpose  and  Authority 

6.2  Background 

6.3  Allocation  Amounts  j 

6.4  Eligibility 

6.5  Limitations  on  the  Use  of  Assistance 

6.6  Enviioomental  Review 

6.7  Objectives  and  Requirements 

Section  7.  Application  Process  for  Category  B 

7.1  Sulnnitting  Applications  for  Grants 

7.2  Threshold  Requirements 

7.3  Rating  Factors 

7.4  Checklist  of  Application  Submission 
Requirements 

7.4.1  Applicant  DaU 

7.4.2  PrD|x>sed  Activities 

7.4.3  Certifications  and  Assurances 

Section  8.  Corrections  to  Deficient 
Applications 

Section  9.  Administrative  Provisions 

9.1  Obligation  of  Funds 

9.2  Increases  of  Awards 

9.3  Deobiigation 

9.4  Reports 

Section  10.  Findings  and  Certifications 

Appendix  A.  Relevant  Federal  Regulations 

and  Guidelines 
Appendix  B.  Explanation  of  "Administrative 

Costs" 
Appendix  C  Section  1011(a)  of  Title  X,  as 

amended  by  Pub.  L  104-134 
Appendix  D.  Eligibility  of  HUD-Associated 

Housing  Units 
Appendix  E.  Elenaents  of  a  State  Certification 

Prograin 

Sw  ti*n  1.  P^p^Twwk  Re«l»»<t*tNt  Act 

The  iafonnation  collection 
requirements  contained  in  this  NCM'A 
have  b6«i  approved  by  the  Office  of 
Management  and  Budget  (C»4B),  under 
the  Pap«T*ork  Reduction  Act  of  1995 
(44  U.S.C  3501-3520)  and  assigned 
OMB  control  number  2539-0005.  An 
agency  may  not  conduct  or  sponscv,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  infcvmation  unless  the 
collection  displays  a  valid  control 
number 

Sectiaa  2.  LV>fi«ni«»a» 

llie  following  definitions  apply  to 
this  grant  program: 

Abatement — Any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  or  lead-based  paint  hazards. 
For  the  purposes  of  this  definition. 


permanent  means  at  least  20  years 
effective  fife.  Abatement  includes: 

(a)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
p>ermanent  enclosure  or  encapsulation 
of  lead-based  paint,  the  replacement  of 
components  or  fixtures  painted  with 
lead-based  paint,  and  the  removal  or 
permanent  covering  of  soil;  and 

(b)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures. 

Accredited  Laboratory — A  labcxBtory 
that  is  accredited  by  an  EPA-approved 
lead  laboratory  accrediting  organization 
and  recognized  by  the  National  Lead 
Laboratory  Accreditation  Program 
(NLLAP)  as  being  capable  of  performing 
lead  analyses  of  samples  of  paint,  dust 
wipes,  and/ or  soil.  (A  list  of  recognized 
laboratories  and  EPA-approved  lead 
laboratory  accrediting  organizations  is 
available  from  the  National  Lead 
Information  Center  at  (800-424-LEAD 
(5323))). 

Administrative  Costs — (See  Appendix 
B  of  this  NOFA  for  a  detailed 
definition.) 

Applicant — A  State  or  a  unit  of 
general  local  government  with  a 
currently  approved  QmsoUdated  Plan 
that  appUes  for  funding  imder  this 
NOFA. 

Certified  Contractor — A  contractM-, 
inspector,  risk  assessor,  superviscHr  or 
other  who  has  successfully  completed  a 
training  program  approved  by  the 
appropriate  Federal  agency  and  who 
meets  any  other  requirements  for 
certification  (w  licensure  established  by 
such  agency  or  who  is  certified  by  any 
State  throi^  a  program  which  has  been 
found  by  such  Federal  agency  to  be  at 
least  as  rigormis  as  the  trainii^  and 
certification  standards  and  requirements 
foimd  in  Appmdix  E  of  this  NOTA.  All 
lead-hazard  identification  or  control 
work  shall  be  performed  by  workers  and 
supervisors  who  have  passed  a  Federal 
training  program  or  a  State  training 
program  found  by  such  Federal  agency 
to  be  at  least  as  rigorous  as  the  Federal 
program. 

Certified  Inspector  and  Certified  Risk 
Assessor — included  in  the  defiiiition  of 
"certified  contractor,"  above. 

Clearance  Testing  and  Examination — 
A  HUD-required  visual  examination  and 
collecticm  of  environmental  samples  by 
a  certified  inspector  or  certified  risk 
assessor,  and  laboratory  analysis  by  an 
accredited  laboratory  upoe  completion 
of  lead-hazard  control  work.  The  unit 
must  imdergo  wipe  testing  showing  that 
it  has  lead  dust  levels  below  HUD's 
interim  standards.  Current  standards 
are:  for  bare  and  carpeted  floors  (100  Mg/ 
ft'  [micrograms/square  foot));  interior 


window  sills  (500  jig/ft');  and  window 
troughs  (wells),  exterior  concrete  or 
other  rough  surfaces  (800  ng/ft^).  (These 
interim  standards  may  be  revised 
subject  to  EPA's  issuance  of 
regulations.) 

Eligible  Housing — Target  housing  that 
qualifies  as  eligible  housing  under 
section  1011(a)  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992,  as  amended  by  section  217  of  the 
Omnibus  ConsoUdated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L 
104-134;  110  Stat.  1321,  approved  April 
26,  1996)  (See  Appendix  C  of  this  NCff^A 
for  criteria  for  ehgible  housing  units  and 
Appendix  D  for  a  list  of  HUD's  programs 
and  their  eligibility  or  ineligibility  for 
receiving  assistance  under  this  grant 
program.)  The  term  does  not  include 
any  public  housing  (whether  Federal  or 
lof^ly  supfHvted),  any  federally  owned 
housing,  or  any  federally  assisted 
housing. 

Encapsulation — ^The  appfication  of 
any  covering  or  coating  that  acts  as  a 
barrier  between  the  lead-based  paint 
and  the  environment  and  that  relies,  for 
its  durability,  on  adhesion  between  the 
encapsulant  and  the  painted  surfece, 
and  on  the  integrity  of  the  existing 
bonds  between  paint  layers,  and 
between  the  paint  and  the  substrate. 

Enclosure — The  use  of  rigid,  durable 
construction  materials  that  are 
mechanically  fastened  to  the  substrate 
to  act  as  a  barrier  between  the  lead- 
based  paint  and  the  environment 

Federally  Assisted  Housing — 
Residential  dwellings  receiving  project- 
based  assistance  under  programs 
including: 

(1)  Section  221(d)(3)  or  section  236  of 
the  National  Housing  Act; 

(2)  Section  1  of  the  Housing  and 
Urban  Development  Act  of  1965; 

(3)  Section  8  of  the  United  States 
Housing  Act  of  1937;  or 

(4)  Sections  502(a),  504,  514,  515,  516, 
and  533  of  the  Housing  Act  of  1949. 

"Federally  Assisted  Housing"  is  not 
eligibie  for  assistance  under  the  HUD 
Lead-Based  Paint  Hazard  Control  Grant 
Program.  (See  Appendix  D  of  this 
NOFA.) 

Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  (June  1995) — HUD's  nniiniml  of 
lead  hazard  control  practices 
(commooly  referred  to  as  the 
Guidelines)  which  provide  detailed, 
comprehensive,  technical  information 
aa  how  to  identify  lead-based  paint 
hazards  in  housing  ^id  how  to  cootnd 
such  hazards  safely  and  efficiently.  (The 
Guidelines  replace  the  HUD  "Lead- 
Based  Paint:  Interim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing.") 
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Hazarduun  Waste — As  delined  in  EPA 
regulations  (40  CFR  261.3).  Solid  waste. 
or  a  combination  of  solid  wastes,  that 
because  of  its  quantity;  concentration;  or 
physical,  chemical,  or  infectious 
characteristics  may: 

(1)  Cause,  or  significantly  contribute 
to  increases  in  mortality,  serious  and 
irreversible,  or  incapacitating  but 
reversible  illness;  or 

(2)  Pose  a  substantial  present  or 
potential  hazard  to  human  health  or  the 
environment  when  improperly  treated, 
stored,  transported,  or  disposed. 

HEPA  Vacuum — (High  Efficiency 
Particulate  Air) — A  vacuum  cleaner 
fitted  with  a  filter  capable  of  removing 
particles  of  0.3  microns  or  larger  at 
99.97  percent  or  greater  efficiency  from 
the  exhaust  air  stream. 

Interim  Controls — A  set  of  measures 
designed  to  temporarily  reduce  human 
exposure  or  possible  exposure  to  lead- 
based  paint  hazards.  Such  measures 
include  specialized  cleaning,  repairs, 
maintenance,  painting,  temporary 
containment,  and  management  and 
resident  education  programs.  Interim 
controls  include  dust  removal;  paint 
film  stabilization;  treatment  of  friction 
and  impact  surfaces;  installation  of  soil 
coverings,  such  as  grass  or  sod;  and 
land-use  controls. 

Laboratory  Analysis — As  used  for 
paint,  dust-wipes  or  soil,  analysis  for 
lead  by  an  accredited  laboratory  in 
accordance  with  the  requirements  and 
limitations  of  its  accreditation. 

Lead-Based  Paint — Any  paint, 
varnish,  shellac,  or  other  coating  that 
contains  lead  equal  to  or  greater  than  1 .0 
mg/cm  ^  as  measured  by  XRF  or 
laboratory  analysis,  or  0.5  percent  by 
weight  (5,000  )i%/g,  5,000  ppm,  or  5,000 
mg/kg)  as  measured  by  laboratory 
analysis.  (Local  definitions  may  vary.) 

Lead-Based  Paint  Hazard — A 
condition  in  which  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  or  deteriorated  lead- 
based  paint  would  have  an  adverse 
effect  on  human  health  (as  established 
by  the  EPA  Administrator  under  Title  IV 
of  the  Toxic  Substances  Control  Act). 
Lead-based  paint  hazards  include  for 
example,  deteriorated  lead-based  paint, 
dust  levels  above  applicable  standards, 
and  bare  leaded  soil  above  applicable 
standards. 

Lead-Based  Paint  Hazard  Control: 
Activities  to  control  and  eliminate  lead- 
based  hazards,  including  interim 
controls,  abatement  and  complete 
abatement. 

Lead-Contaminated  Dust — Surface 
dust  in  residences  that  contains  an  area 
or  mass  concentration  of  lead  in  excess 
of  the  standard  established  by  the  EPA 
Administrator,  pursuant  to  Title  IV  of 


the  Toxic  Substances  Control  Act.  Until 
the  EPA  standards  are  established,  the 
HUD-recommended  clearance  and  risk 
assessment  standards  for  leaded  dust  aie 
100  ng/ft2  on  floors.  500  jig/ft^  on 
interior  window  sills,  and  800  jig/ft  ^  on 
window  troughs  (wells),  exterior 
concrete  or  other  rough  surfaces;  criteria 
for  work  under  this  grant  shall  be  at 
least  as  stringent  as  these  standards. 

Lead-Contaminated  Soil — Bare  soil  on 
residential  property  that  contains  lead 
in  excess  of  the  standard  established  by 
the  EPA  Administrator,  pursuant  io 
Title  IV  of  the  Toxic  Substances  Control 
Act.  The  HUD-recommended  standard 
and  interim  EPA  guidance  is  400  (ig/g 
for  high-contact  play  areas  and  2,000  ^g/ 
g  in  other  bare  areas  of  the  yard;  criteria 
for  work  under  this  grant  shall  be  at 
least  as  stringent  as  these  standards.  Soil 
contaminated  with  lead  at  levels  greater 
than  or  equal  to  5,000  ^g/g  should  be 
abated  by  removal  or  paving. 

mg — milligram;  1/1,000  of  a  gram; 
equal  to  about  35/1,000,000  (35 
millionths)  of  an  ounce  (an  ounce  is 
equal  to  about  28.400  mg). 

Potentially  Responsible  Party  (PRP)— 
Any  individual  or  entity  including 
owners,  operators,  transporters,  or 
generators  who  may  be  liable  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  section  107(a). 

Replacement — A  strategy  of 
abatement  that  entails  the  removal  of 
building  components  coated  with  lead- 
based  paint  (such  as  windows,  doors, 
and  trim)  and  the  installation  of  new 
components  free  of  lead-based  paint. 

Residential  Dwelling — This  term 
means  either. 

(1)  A  single-family  dwelling, 
including  attached  structures,  such  as 
porches  and  stoops;  or 

(2)  A  single-family  dwelling  unit  in  a 
structiu^  that  contains  more  than  one 
separate  residential  dwelling  unit  and  in 
which  each  unit  is,  or  is  intended  to  be 
used  or  occupied,  in  whole  or  in  part, 

as  the  home  or  residence  of  one  or  more 
persons. 

Risk  Assessment — An  on-site 
investigation  of  a  residential  dwelling  to 
discover  any  lead-based  paint  hazards. 
Risk  assessments  include  an 
investigation  of  the  age,  history, 
management,  maintenance  of  the 
dwelling,  and  the  number  of  children 
under  age  6  and  women  of  child-bearing 
age  who  are  residents:  a  visual 
assessment;  limited  environmental 
sampling  (i.e.,  collection  of  dust  wipe 
samples,  soil  samples,  and  deteriorated 
paint  samples);  and  preparation  of  a 
report  identifying  acceptable  abatement 
and  interim  control  strategies  based  on 
specific  conditions. 


State  Ccrtijication  Program — (see 
Appendix  E  of  this  NOFA — Elements  of 
a  State  Certification  Program) 

Substrate — A  surface  on  which  paint, 
varnish,  or  other  coating  has  been 
applied  or  may  be  applied.  Examples  of 
substrates  include  wood,  plaster,  metal, 
and  drywall. 

Target  Housing — Any  residential  unit 
constructed  before  1978,  except 
dwellings  for  the  elderly  or  persons 
with  disabilities  (unless  any  child  who 
is  less  than  6  years  of  age  resides  or  is 
expected  to  reside  in  such  housing  for 
the  elderly  or  persons  with  disabilities) 
or  any  0-bedroom  dwelling. 

Testing — The  measurement  of  lead  in 
painted  surfaces  by  Federal-  or  State- 
certified  personnel  using  a  portable  X- 
ray  fluorescence  analyzer  (XRF) 
operated  in  accordance  with  its 
manufacturer's  operating  instructions 
and  its  Performance  Characteristics 
Sheet  (PCS),  laboratory  analysis  by  an 
accredited  laboratory  of  paint  samples, 
or  other  method(s)  approved  by  HUD. 

Title  X — The  Resiaential  Lead-Based 
Hazard  Reduction  Act  of  1992  (Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  102- 
550,  approved  October  28,  1992). 

Trained  Worker — For  lead  hazard 
control  work,  a  worker  who  has 
successfully  met  all  the  requirements  of 
a  Federal  or  State-accredited  lead-based 
paint  training  course  in  a  particular 
discipline  which  meets,  at  a  minimum, 
the  requirements  found  in  Appendix  E 
of  this  NOFA. 

^g  (or  ug) — Micrograms.  The  prefix 
micro  means  1/1,000,000  (or  one- 
millionth);  a  microgram  is  1/1,000,000 
of  a  gram  and  1/1,000  of  a  milligram; 
equal  to  about  35/1,000,000,000  (35 
billionths)  of  an  ounce  (an  ounce  is 
equal  to  28,400,000  \i%). 

Wipe  Sampling  for  Settled  Lead- 
Contaminated  Dust — The  collection  of 
settled  dust  samples  from  surfaces  to 
measure  for  the  presence  of  lead. 
Samples  must  be  analyzed  by  an 
accredited  laboratory.  For  clearance 
purposes,  settled  dust  sampling  shall  be 
performed  in  accordance  with  the  HUD 
Guidelines.  Surfaces  sampled  must  meet 
the  current  HUD  standards  for 
clearance.  All  surfaces  shall  have  no 
more  than  the  maximum  allowable 
standards.  (See  "Clearance  Testing  and 
Examination.") 

XRF  Analyzer — An  instrument  that 
determines  lead  area  concentration  in 
painted  surfaces  in  units  of  milligrams 
per  square  centimeter  (mg/cm^)  using 
the  principle  of  x-ray  fluorescence 
(XRF).  For  piuposes  of  the  grant 
program,  and  as  used  in  the  Guidelines, 
the  term  XRF  analyzer  only  refers  to 
portable  instruments  manufactured  to 
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analyze  paint,  and  does  not  refer  to 
laboratory-grade  units  or  portable 
instruments  designed  to  analyze  soil  or 
dust.  XRF  analyzers  are  to  be  operated 
in  accordance  with  their  manufacturer's 
operating  instructions  and  their 
Performance  Characteristics  Sheet 
(PCS). 

Section  3.  Purpose  and  Description 

3.1  Purpose  and  Authority 

Hazard-control  grants  are  to  assist 
State  and  local  governments  in 
underteiking  programs  for  the 
identification  and  control  of  lead-based 
paint  hazards  in  eligible  privately- 
owned  housing  units  for  rental 
occupants  and  owner  occupants. 
(Appendix  D  of  this  NOFA  lists  HUD- 
associated  housing  programs  that  may 
have  dwelUngs  that  meet  the  definition 
of  eligible  housing.)  Approximately 
forty-six  million  dollars  ($46  million)  is 
being  made  available  to  fund 
approximately  12-15  Category  A  grants 
to  assist  State  and  local  governments  in 
undertaking  lead-based  paint  hazard 
control  in  eligible  privately-owned 
housing.  Previously  unfunded 
applicants  are  ehgible  to  receive  grants 
of  $1  million  to  $4  million  each. 
Existing  grantees  which  are  appUcants 
are  eligible  to  receive  Category  A  grants 
of  $1  milUon  to  $3  million  each.  A 
maximum  of  33  percent  of  the  funds 
under  Category  A  of  this  NOFA  shall  be 
available  to  previous  Lead-Based  Paint 
Hazard  Control  grantees  which  meet  the 
additional  performance-based  threshold 
criteria  set  forth  in  this  NOFA.  The 
applications  of  existing  grantees  shall  be 
evaluated  and  scored  as  a  separate  class 
and  will  not  be  in  competition  with 
previously  unfunded  applicants.  This 
limitation  is  imposed  to  build  capacity 
in  those  areas  where  no  previous  grant 
supported  work  has  been  done,  but  still 
retain  the  Department's  ability  to  target 
some  funds  to  areas  of  greatest  need. 
Approximately  four  miUion  dollars  ($4 
million)  will  be  available  to  fund  a 
maximum  of  eight  (8)  Category  B  grants 
of  $500,000  to  $2  milhon  each.  Fimds 
available  under  Category  B  are  intended 
to  promote  coordination  between 
Superfund  or  the  brownfield  initiative 
with  the  HUD  Lead-Based  Paint  Hazard 
Control  Grant  Program,  to  maximize  the 
benefits  provided  under  each  program, 
and  to  involve  the  private  sector.  These 
funds  are  to  be  used  to  control  lead- 
based  paint  hazards  at  Superfund  or 
brownfield  sites  where  Superfund  or 
brownfield  dollars  will  be  spent  to 
control  lead-contaminated  soil,  and 
probably  housing  exteriors,  and  HUD 
grant  dollars  will  be  used  to  control 


lead-based  paint  hazards  in  eligible 
privately-owned  housing  units. 

Proposals  may  be  submitted  under 
both  categories  of  assistance.  The 
amounts  constitute  the  total  request  for 
the  duration  of  the  project.  Grants  are 
authorized  under  section  1011(a)-(f)  of 
Title  X. 

The  purposes  of  this  program  include: 

(a)  Implementation  of  a  national 
strategy,  as  defined  in  Title  X,  to  build 
the  infrastructure  necessary  to  eliminate 
lead-based  paint  hazards  in  all  housing, 
as  widely  and  expeditiously  as  possible; 

(b)  Encouragement  of  effective  action 
to  prevent  childhood  lead  poisoning  by 
establishing  a  workable  framework  for 
lead-based  paint  hazard  identification 
and  control; 

(c)  MobiUzation  of  public  and  private 
resources,  involving  cooperation  among 
all  levels  of  government  and  the  private 
sector,  to  develop  the  most  promising, 
cost-effective  methods  for  identifying 
and  controlUng  lead-based  paint 
hazards;  and 

(d)  To  the  greatest  extent  feasible, 
promoting  job  training,  employment, 
and  other  economic  hft  opportunities 
for  low-income  and  minority  residents 
and  businesses  which  are  owned  by 
and/or  employ  low-income  and 
minority  residents  as  defined  in  24  CFR 
135.5  (See  59  FR  33881,  June  30, 1994). 

3.2    Background 

Lead  is  a  powerful  toxicant  that 
attacks  the  central  nervous  system  and 
is  particularly  damaging  to  the 
neurological  development  of  young 
children.  Pregnant  women  can  transfer 
lead  through  the  placenta  to  the  fetus. 
Lead-based  paint  (LBP)  is  one  of  the 
major  sources  of  lead  in  the 
environment,  hi  addition  to  paint,  lead 
may  be  found  in  dust,  soil,  drinking 
water,  food,  emissions  bom  leaded 
gasoline  combustion,  and  industrial 
emissions.  Human  exposure  to  lead  is 
found  by  measuring  blood  samples  for 
the  presence  of  lead. 

Based  upon  additional  analysis  in 
1995  of  the  data  generated  from  the 
national  housing  survey  conducted  for 
HUD  (Report  on  the  National  Survey  of 
Lead-Based  Paint  in  Housing,  June 
1995),  of  all  occupied  housing  units 
built  before  Congress  banned  the  use  of 
lead-based  paint  in  1978,  approximately 
83  percent  or  64.4  million  housing  units 
are  estimated  to  have  lead-based  paint 
somewhere  on  the  exterior  or  interior  of 
the  building.  Approximately  90  percent 
of  the  dwelhngs  built  prior  to  1960  have 
lead-based  paint.  Older  dwellings  are 
more  likely  to  have  higher 
concentrations  of  lead  on  painted 
siu-faces  and  greater  surface  area 
coverage.  Although  intact  lead-based 


paint  poses  little  immediate  risk  to 
occupants,  non-intact  paint  which  is 
chipping,  peehng,  or  otherwise 
deteriorating  may  present  an  immediate 
risk  to  occupants.  Therefore,  of 
particular  concern  are  the  14.4  million 
housing  units  that  contain  deteriorated 
lead-based  paint  and/or  lead- 
contaminated  dust  and  the  3.3  million 
units  that  are  occupied  by  young 
children.  Approximately  half  of  these 
units  are  occupied  by  famihes  with 
incomes  lower  than  the  national 
median. 

HUD  has  been  actively  engaged  in  a 
number  of  activities  relating  to  lead- 
based  paint  as  a  result  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act 
(LBPPPA),  1971,  as  amended,  42  U.S.C 
4801-4846.  Title  X  provides  major 
initiatives  and  more  detailed 
requirements  for  this  NOFA.  (Appendix 
A  of  this  NOFA  identifies  relevant 
Federal  regulations  and  guidelines 
referred  to  in  this  NOFA.) 

hi  June  1995,  HUD  pubUshed 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  in  Housing 
(GuideUnes)  (See  Appendix  A  of  this 
NOFA).  These  Guidelines  provide 
detailed,  comprehensive,  technical 
information  on  how  to  identify  lead- 
based  paint  hazards  in  housing  and  how 
to  control  such  hazards  safely  and 
efficiently.  These  Guidelines  replace  the 
Interim  GuideUnes  developed  in  1990. 

hi  July  1995,  the  Task  Force  on  Lead- 
Based  Paint  Hazard  Reduction  and 
Financing,  which  was  established 
pursuant  to  Section  1015  of  Title  X, 
presented  its  final  report  to  HUD  and 
the  Environmental  Protection  Agency 
(EPA).  The  Task  Force  Report,  entitled 
Putting  the  Pieces  Together:  Controlling 
Lead  Hazards  in  the  Nation's  Housing, 
(See  Appendix  A  of  this  NOFA) 
recommended  a  number  of  actions 
which  are  needed  to  develop 
comprehensive,  health-protective,  cost- 
effective,  and  feasible  approaches  to 
solving  the  most  significant 
environmental  health  hazard  facing 
America's  children.  In  dealing  with  the 
estimated  64.4  milhon  housing  units 
with  lead-based  paint,  the  Task  Force, 
using  the  Title  X  framework  for 
redefining  the  problem,  moved  beyond 
the  mere  presence  of  lead-based  paint 
and  focused  on  the  conditions  that  can 
expose  a  child  to  lead  hazards — 
deteriorating  lead-based  paint,  lead- 
contaminated  dust  and  bare  lead- 
contaminated  soil.  The  Task  Force 
recommendations  therefore  focus  on 
addressing  lead  hazards  in  tbe 
approximately  15  miUion  housing  units 
estimated  to  contain  lead  hazards,  and 
preventing  new  lead  hazards  in  the 
balance  of  the  housing  stock.  Children 
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with  elevated  blood  lead  levels  are 
disproportionately  located  in  older  and    , 
poorer  neighborhoods  in  the  nation's 
central  cities.  More  than  one-third  of 
African-American  children  living  in 
large  central  cities  have  elevated  blood 
lead  levels.  This  NOFA  incorporates 
many  of  the  recommendations  outlined 
in  the  Task  Force  Report. 

The  Environmental  Protection  Agency 
(EPA),  with  assistance  from  HUD  and 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  operates  the  National 
Lead  Information  Center  which  includes 
an  automated  consumer  information 
Hothne  1-80Q-LEADFY1  (1-600-532- 
3394)  and  a  Clearinghouse  for  lead- 
based  paint  resources  and  assistance  1- 
800-^24-LEAD  (1-800-424-5323). 

In  the  Federal  Register  of  August  29, 
1996,  the  EPA  published  the  final  rule 
pursuant  to  sections  402  and  404  of  the 
Toxic  Substances  Control  Act  (TSCA). 
as  amended  by  Title  X  (see  40  CFR  part 
745  Lead;  Requirements  for  Lead-Based 
Paint  Activities  in  Target  Housing  and 
Child-Occupied  Facilities)  for  training 
and  certification  requirements  for  lead- 
based  paint  contractors,  inspectors,  risk 
assessors,  designers  and  workers;  and  its 
requirements  for  a  model  state  program. 
Until  State  Lead-Based  Paint  Contractor 
Certification  and  Accreditation 
Programs  are  authorized  by  EPA,  State 
programs  should  be  at  least  as  protective 
as  outlined  in  Appendix  E  of  this 
NOFA.  State  Lead-Based  Paint 
Contractor  Certification  and 
Accreditation  Programs  meeting  the 
requirements  under  Appendix  E  of  this 
NC3FA  are  considered  acceptable  to 
HUD  and  EPA  for  purposes  of  the  grant 
programs  announced  in  this  NOFA. 

3.2. 1     Previous  Lead-Based  Paint 
Hazard  Control  Grant  Awards 

This  NOFA  is  for  a  fifth  round  of 
grants.  In  Fiscal  Years  1992,  1993, 1994, 
and  1996,  HUD  conducted  competitions 
and  approved  a  total  of  84  Lead-Based 
Paint  Hazard  Control  grants  for 
approximately  $335  million  dollars. 
There  was  no  competition  in  FY  1995. 

3.3    Allocation  Amounts 

(a)  Amounts 

Approximately  $46  million  will  be 
made  available  for  the  Category  A  grant 
program  from  the  appropriations  made 
for  the  lead-based  paint  hazard 
reduction  program  in  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.L.  104-204,  approved  September 
26,  1996)  (FY  1997  Appropriations  Act). 


(b)  Residual  Funds 

In  the  selection  process,  once 
available  funds  have  been  allocated  to 
meet  the  full  requested  and/or 
negotiated  amounts  of  the  top  eligible 
applicants,  HUD  reserves  the  right,  in 
successive  order,  to  offer  any  residual 
amount  as  partial  funding  to  the  next 
eligible  applicant.  Such  applicant(s) 
shall  have  not  more  than  7  calendar 
days  to  accept,  or  to  decline  and  reapply 
in  a  future  round,  provided  HUD,  in  its 
sole  judgment,  is  satisfied  that  the 
residual  amount  is  sufficient  to  support 
a  viable,  though  reduced  effort,  by  such 
applicant(s). 

(c)  Goals 

Because  lead-based  paint  is  a  national 
problem,  these  funds  are  awarded  in  a 
manner  that: 

•  Maximizes  the  number  of  housing 
imits  in  which  lead-hazard  control 
occurs; 

•  Stimulates  cost-effective  State  and 
local  approaches  that  can  be  replicated 
in  as  many  settings  as  possible; 

•  Disperses  the  grants  as  widely  as 
possible  across  the  nation; 

•  Builds  local  capacity;  and 

•  Affirmatively  furthers  fair  bousing 
and  environmental  justice. 

HUD  expects  to  award  approximately 
12-15  Category  A  grants  of  $1  million 
to  $4  million  each  on  a  cost- 
reimbursable  basis. 

3.4    Eligibility 

Title  X  specifies  the  following 
eligibility  requirements  for  grants  to 
identify  and  control  lead-baised  paint 
hazards  in  housing: 

(a)  Eligible  Applicants 

A  State  or  unit  of  local  government 
that  has  a  currently  approved 
Consolidated  Plan  is  eligible  to  apply 
for  a  grant.  However,  applicants  are 
advised  that  in  selecting  grantees  under 
this  NOFA,  the  Secretary  or  his  designee 
is  unlikely  to  select  applicants  that  were 
previously  funded  under  the  FY  1996 
NOFA  (Round  Four),  issued  May  14, 
1996  (61  FR  24408)  or  any  applicant 
which  has  been  awarded  two  (2)  Lead- 
Based  Paint  Hazard  Control  Grants.  As 
stated  previously,  approximately  forty- 
six  million  dollars  ($46  million)  is  being 
made  available  to  fund  approximately 
12-15  Category  A  grants  to  assist  State 
and  local  governments  in  undertaking 
lead-based  paint  hazard  control  in 
eligible  privately-owned  housing. 
Previously  unfunded  applicants  are 
eligible  to  receive  grants  of  $1  million 
to  $4  million  each.  Existing  grantees 
which  are  applicants  are  eligible  to 
receive  Category  A  grants  of  $1  million 
to  $3  million  each.  A  maximum  of  33 


percent  of  the  funds  under  Category  A 
of  this  NOFA  shall  be  available  to 
previous  Lead-Based  Paint  Hazard 
Control  grantees  which  meet  the 
additional  performance-based  threshold 
criteria  set  forth  in  this  NOFA.  The 
applications  of  existing  grantees  shall  be 
evaluated  and  scored  as  a  separate  class 
and  will  not  be  in  competition  with 
previously  unfunded  applicants.  This 
selection  decision  vdll  be  pursuant  to 
the  Secretary's  authority  to  ensure 
geographic  distribution  and  to  ensure 
that  available  funds  are  used  effectively 
to  promote  the  purposes  of  Title  X.  (See 
Section  4.3,  Rating  Factors,  for 
additional  discussion  of  this 
consideration  for  selection.) 

(b)  Certified  Performers 

Fxmds  shall  be  available  only  for 
projects  conducted  by  contractors,  risk 
assessors,  inspectors,  workers  and 
others  engaged  in  lead-based  paint 
activities  who  meet  the  requirements  of 
a  State  Lead-Based  Paint  Contractor 
Certification  and  Accreditation  Program 
that  is  at  least  as  protective  as  the 
Federal  certification  program  standards 
outlined  in  Appendix  E  to  this  NOFA  or 
which  meets  the  requirements  of  a  State 
program  authorized  by  EPA  under  the 
requirements  of  Section  404  of  the  Toxic 
Substances  Control  Act  (TSCA). 

(c)  Eligible  Activities 

The  following  direct  and  support 
activities  are  eligible  under  this  grant 
program:  (HUD  encourages  local 
iiuiovation  in  performing  work  under 
this  grant.)  HLTD  reserves  the  right,  in 
negotiating  the  grant  agreement,  to 
delete  budget  items  that,  in  its 
judgment,  are  not  necessary  for  the 
direct  support  of  program  purposes,  and 
to  request  the  grantee  to  redirect  the 
deleted  sums  to  other  acceptable 
purposes,  or  to  make  a  corresponding 
reduction  in  the  grant  award. 

(1)  Direct  Project  Elements  (whether 
activities  of  the  grantee  or  sub-grantees 
or  other  sub- recipients): 

•  Performing  risk  assessments, 
inspections  and  testing  of  eligible 
housing  constructed  prior  to  1978  to 
determine  the  presence  of  lead-based 
paint,  lead  dust,  or  leaded  soil  through 
the  use  of  acceptable  testing  procedures. 

•  Conducting  Lead  Hazard  Control 
which  may  include  any  combination  of 
the  following: 

•  Interim  control  of  lead-based  paint 
hazards  in  housing; 

•  Hazard  abatement  for  programs  that 
apply  a  differentiated  set  of  resources  to 
each  unit,  dependent  upon  conditions 
of  the  unit  and  the  extent  of  hazards; 
and 
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•  Complete  abatement  of  lead-based 
paint  and  lead-based  paint  hazards, 
including  soil  and  dust,  by  means  of 
removal,  enclosure,  encapsulation,  or 
replacement  methods. 

•  Canying  out  temporary  relocation 
of  families  and  individuals  during  the 
period  in  which  hazard  control  is 
conducted  and  uptil  the  time  the 
affected  unit  receives  clearance  for 
reoccupancy. 

•  Conducting  pre-hazard  control 
blood  lead  testing  of  children  under  the 
age  of  six  residing  in  units  imdergoing 
risk  assessment,  inspection  or  hazard 
control. 

•  Performing  blood  lead  testing  and 
air  sampling  to  protect  the  health  of  the 
hazard-control  workers,  supervisors, 
and  contractors. 

•  Undertaking  minimal  housing 
rehabilitation  activities  imder  this 
program  that  are  specifically  required  to 
carry  out  effective  hazard  control,  and 
without  which,  the  hazard  control  could 
not  be  effected.  Grant  funds  from  this 
program  may  also  be  used  for  the  lead- 
based  paint  hazard-control  component 
in  conjunction  with  other  housing 
rehabilitation  programs. 

•  Conducting  pre  and  post-hazard 
control  dust-wipe  testing  and  analysis. 

•  Carrying  out  engineering  and 
architect\iral  costs  that  are  necessary  to, 
and  in  direct  support  of,  lead  hazard 
control. 

•  Providing  training  to  low-income 
persons  for  the  purposes  of  lead-based 
paint  worker  or  contractor  certification 
and/or  licensing. 

•  Conducting  general  or  targeted 
community  awareness  or  education 
programs  on  lead  hazard  control  and 
lead  poisoning  prevention.  This  activity 
would  include  educating  owners  of 
rental  properties  to  the  provisions  of  the 
Fair  Housing  Act.  It  would  also  include 
making  all  materials  available  in 
alternative  formats  for  persons  with 
disabilities  (e.g.;  braille,  audio,  large 
type),  upon  request. 

•  Securing  liability  insurance  for 
lead-hazard  control  activities. 

•  Supporting  data  collection, 
analysis,  and  evaluation  of  grant 
program  activities.  This  direct  project 
activity  includes  compiling  and 
delivering  such  data  as  may  be  required 
by  HUD.  For  estimating  purposes,  an 
applicant  should  consider  devoting  3 
percent  of  the  total  grant  sum  for  this 
purpose.  (This  3  percent  does  not 
include  the  blood  lead  and 
environmental  testing  costs.)  Note  that 
this  activity  is  not  included  in 
administrative  costs,  for  which  there  is 
a  separate  10  percent  limit. 

•  Preparing  a  final  report  at  the 
conclusion  of  grant  activities. 


(2)  Support  Elements: 

•  Administrative  costs  of  the  grantee 
(maximum  of  10  percent;  (see  Appendix 
B  of  this  NOFA  for  definition)). 

•  Program  planning  and  management 
costs  of  sub-grantees  and  other  sub- 
recipients. 

(d)  Ineligible  Activities 

Grant  funds  shall  not  be  used: 

(1)  To  purchase  real  property. 

(2)  To  piut:hase  capital  equipment 
having  a  per  unit  cost  in  excess  of 
$5,000,  except  for  XRF  analyzers.  If 
purchased,  capital  equipment  and  the 
XRF  analyzers  shall  remain  the  property 
of  the  grantee  at  the  conclusion  of  the 
project.  Funds  may  be  used,  however,  to 
lease  equipment  specifically  for  the 
Lead-Based  Paint  Hazard  Control  Grant 
Program.  If  leased  equipment,  other 
than  XRF  analyzers,  becomes  the 
property  of  the  grantee  as  the  result  of 

a  lease  arrangement,  the  leased 
equipment  becomes  the  property  of  the 
grantee  at  the  end  of  the  grant  period; 
and 

(3)  For  chelation  or  other  medical 
treatment  costs  related  to  children  with 
elevated  blood  lead  levels.  Non-Federal 
funds  used  to  cover  these  costs  may  be 
counted  as  part  of  the  required  matching 
contribution. 

3.5    Limitations  on  the  Use  of 
Assistance 

(a)  Piusuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  grant 
funds  may  not  be  used  for  properties 
located  in  the  Coastal  Barrier  Resources 
System. 

(b)  Under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128),  grant  funds  may  not  be  used  for 
construction,  reconstruction,  repwir  or 
improvement  or  lead-based  paint  hazard 
control  of  a  building  or  mobile  home 
which  is  located  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  the  applicable 
regulations  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  these  hazards; 
and 

(2)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  on  • 
the  property  is  obtained  in  accordance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  (42  U.S.C.  4012a(a)). 
Applicants  are  responsible  for  assuring 
that  flood  insurance  is  obtained  and 
maintained  for  the  appropriate  amount 
and  term. 


(c)  The  National  Historic  Preservation 
Act  of  1966  (16  U.S.C.  470)  (NHPA)  and 
the  regulations  at  36  CFR  part  800  apply 
to  the  lead-based  paint  hazard  control 
activities  that  are  undertaken  pursuant 
to  this  NOFA.  HUD  and  the  Advisory 
Council  for  Historic  Preservation  have 
developed  an  optional  Model 
Agreement  for  use  by  grantees  and  State 
Historic  Preservation  Officers  in 
carrying  out  activities  under  this  NOFA. 
(See  Section  3.6,  Environmental  Review 
and  Section  10,  Findings  and 
Certifications,  in  this  NOFA.) 

(d)  The  applicant/grantee,  subgrantee, 
or  other  subrecipient  shall  comply  with 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655).  These  policies 
are  described  in  HUD  Handbook  1378, 
Tenant  Assistance,  Relocation  and  Real 
Property  Acquisition.  No  displacement 
(a  permanent,  involuntary  move)  is 
anticipated.  However,  to  preclude 
avoidable  claims  for  relocation 
assistance,  all  occupants  (owner  and 
tenants)  shall,  as  soon  as  feasible,  be 
notified  in  writing  that  they  will  not  be 
displaced  by  the  lead-based  paint 
hazard-control  program.  In  most  cases, 
tenants  and  owner-occupants  will  be 
required  to  relocate  temporarily  to 
permit  lead-based  paint  hazard-control 
activities  to  be  carried  out.  All 
conditions  of  the  temporary  relocation 
must  be  reasonable.  The  policy 
regarding  temporary  relocation  costs  for 
owner-occupants  who  elect  to 
participate  in  hazard-control  is  a  matter 
of  grantee  discretion.  However,  the 
policy  on  paying  for  such  costs  should 
be  in  writing  and  administered 
consistently  in  all  cases.  With  res(>ect  to 
tenants  who  will  be  required  to  relocate 
temporarily,  at  a  minimum  the  tenant 
shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing  and  any  increase  in  monthly 
rent/utility  costs  at  that  housing;  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of  the  date  and  approximate 
duration  of  the  temporary  relocation; 
the  address  of  the  suitable,  decent,  safe, 
and  sanitary  dwelling  to  be  made 
available  for  the  temporary  period;  the 
reimbursement  provisions  of  paragraph 
(e)  of  this  section;  and  information  on  a 
resident's  rights  imder  the  Fair  Housing 
Act. 

(e)  Abatement  waste  disposal  will  be 
handled  according  to  the  requirements 
of  the  appropriate  State  or  Federal 
regulatory  agency.  (See  HUD  Guidelines 
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for  the  disposal  of  hazard  control  waste 
that  contains  lead-based  paint  but  is  not 
classified  as  hazardous.) 

(f)  The  applicant  shall  observe  the 
procedures  for  worker  protection 
established  in  the  HUD  Guidelines,  as 
well  as  the  requirements  of  the 
Occupational  Health  and  Safety 
Administration  (OSHA)  (29  CFR 
1926.62 — Lead  Exposure  in 
Construction)  (See  Appendix  A  of  this 
NOFA).  or  the  State  or  local 
occupational  safety  and  health 
regulations,  whichever  are  most 
stringent.  If  other  OSHA  requirements 
pubhshed  prior  to  the  start  of  actual 
abatement  included  as  part  of  lead 
hazard  control  work  at  any  individual 
project  site  are  more  stringent  than  the 
Guidelines,  those  more  stringent  OSHA 
standards  shall  govern. 

(g)  Lead  hazard  control  methods  that 
will  not  be  allowed  are:  open-flame 
burning,  dry  scraping  (except 
immediately  around  electrical  circuits 
and  plumbing  fixtures),  uncontrolled 
abrasive  blasting,  machine  sanding 
without  HEPA  attachments  or  use  of 
chemicals  containing  methylene 
chloride.  The  applicant  is  cautioned 
that  methods  that  generate  high  levels  of 
lead  dust,  such  as  abrasive  sanding, 
shall  be  undertaken  only  with  requisite 
worker  protection,  contaiiunent  of  dust 
and  debris,  suitable  clean-up,  and 
clearance. 

3.6  Environmental  Review 

In  accordance  with  the  Multi family 
Housing  Property  Disposition  Reform 
Act  of  1994.  HUD  regulations  in  24  CFR 
part  58  provide  that  recipients  of  lead- 
based  paint  hazard  control  grants  will 
assume  Federal  environmental  review 
responsibilities.  Recipients  of  a  grant 
under  this  NOFA  will  be  given  guidance 
in  carrying  out  these  responsibilities. 

3.7  Objectives  and  Requirements 

(a)  Generally 

Grantees  will  be  afforded  considerable 
latitude  in  designing  and  implementing 
the  methods  of  lead-based  paint  hazard 
control  to  be  employed  in  their 
jurisdictions.  HUD  is  interested  in 
promoting  lead  hazard  control 
approaches  that  result  in  the  reduction 
of  this  health  threat  for  the  maximum 
number  of  low-income  residents,  and 
that  demonstrate  replicable  techniques 
that  are  cost-effective  and  efficient. 
Flexibility  will  be  allowed  within  the 
parameters  established  below.  It  is 
critical  that  written  policies  and 
procedures  for  all  phases  of  lead  hazard 
control,  including  risk  assessment, 
inspection,  pre-hazard  control  blood 
lead  testing,  financing,  relocation  and 


clearance  testing  be  clearly  established 
in  writing  and  adhered  to  by  all 
applicants,  subcontractors,  sub-grantees, 
sub-recipients,  and  their  contractors. 
The  Department  has  found  that  the 
establishment  of  written  procedures 
clearly  assigning  duties  to  participating 
agencies  and  individuals  helps  to 
protect  children.  famiUes,  and  workers 
during  lead  hazard  control  work. 
Proposed  methods  requiring  a 
variance  from  the  standards  or 
procedures  cited  below  will  be 
considered  on  their  merits  in  a  separate 
HUD  review  and  approval  process  after 
the  grant  award  is  made  and  a  specific 
justification  has  been  presented.  When 
such  a  request  is  made,  either  in  the 
application  or  during  the  planning 
phase,  HUD  intends  to  consult  with 
experts  from  both  the  pubUc  and  private 
sector  as  part  of  its  final  determinations 
and  will  document  its  findings  in  an 
environmental  impact  assessment. 
Approval  of  any  proposed  modifications 
will  not  involve  a  lowering  of  standards 
that  would  have  a  potential  to  adversely 
affect  the  health  of  residents,  contractors 
or  workers,  or  the  quaUty  of  the 
environment. 

(b)  Data  Collection 

Grantees  will  be  required  to  collect 
the  data  necessary  to  docimient  the 
various  lead  hazard  control  methods 
employed  in  order  to  determine  the 
relative  cost  and  effectiveness  of  these 
methods  in  reducing  or  eliminating 
lead-based  paint  hazards.  Pre-  and  post- 
lead  hazard  control  environmental  dust- 
wipe  sampling  and  laboratory  analysis 
is  a  requirement. 

(c)  Lead  Hazard  Control  Testing — 
Schedule 

In  developing  the  application  cost 
proposal.  appUcants  shall  include  costs 
for  the  pre-  and  post  hazard  control 
testing  for  each  dwelling  that  will 
undergo  either  a  lead-based  paint  risk 
assessment  and/or  inspection  and 
hazard  control  according  to  HUD 
GuideUnes.  as  follows: 

(1)  XRF  on-site  (or  supplementary 
laboratory)  testing:  Conducted 
according  to  HUD  Guidelines.  Pretest 
every  room  or  area  in  each  dwelling  unit 
planned  for  hazard  control,  using  each 
XRF  analyzer  in  accordance  with  its 
manufacturer's  operating  instructions 
and  its  Performance  Characteristics 
Sheet  (PCS); 

(2)  Blood  lead  testing:  Before  lead 
hazard  control  work  begins,  the  testing 
of  each  occupant  who  is  a  child  under 
six  years  old  according  to  the 
recommendations  contained  in 
Preventing  Lead  Poisoning  in  Voung 
Children.  1991  Centers  for  Disease 


Control  and  Prevention  (CDC).  (See 
Appendix  A  of  this  NOFA.) 

(3)  Dust  testing:  Conducted  according 
to  the  HUD  Guidelines. 

(A)  Pretest  before  lead  hazard  control 
work  begins; 

(B)  Clearance  testing  before 
reoccupying  a  imit  or  area;  and 

(C)  Test  at  12-months  after  the  unit  is 
reoccupied. 

(d)  Testing 

(1)  Generally.  All  testing  and 
sampling  shall  conform  to  the  HUD 
Guidelines.  Note  that  it  is  particularly 
important  to  provide  this  full  cycle  of 
testing  for  hazard  control,  including 
interim  controls,  even  though  the  testing 
itself  may  become  a  substantial  part  of 
the  cost  pet  imit. 

(2)  Required  Thresholds  for  Hazard 
Control.  While  the  Department's 
GuideUnes  (see  Appendix  A  of  this 
NOFA)  employ  two  hazard-control 
thresholds,  one  milligram  per  square 
centimeter  (1.0  mg/cm^)  or  0.5  percent 
by  weight,  applicants  may  utilize  other 
thresholds,  provided  that  the  alternative 
threshold  is  justified  adequately  and  is 
accepted  by  HUD.  The  justification  must 
state  why  the  applicant  believes  the 
proposed  threshold  will  provide 
satisfactory  health  protection  for 
occupants,  and  must  discuss  cost 
savings  and  benefits  expected  to  result 
from  using  the  proposed  approach. 

(3)  Surfaces  which  require  lead 
hazard  control.  HUD's  Guidelines 
identify  hazards  considered  to  be  of 
greatest  immediate  concern  to  young 
children  and  which  require  hazard 
control  to  be  undertaken.  Children  are 
most  frequently  exposed  to  the 
following  hazards:  Lead-contaminated 
dust,  deteriorated  lead-based  paint;  and 
bare,  accessible  lead  contaminated  soil. 
Friction,  chewable.  and  impact  surfaces 
with  intact  lead-based  paint  are  also  of 
concern,  but  do  not  necessarily  need  to 
be  treated,  depending  on  dust  testing 
results.  Friction  surfaces  are  subject  to 
abrasion  and  may  generate  lead- 
contaminated  dust  in  the  dwelling; 
chewable  surfaces  are  protruding 
surfaces  that  are  easily  chewed  on  by 
young  children;  and  impact  surfaces 
may  become  deteriorateid  through 
forceful  contact.  The  applicant  may 
choose  to  treat  fewer  surfaces  or  apply 
other  hazard  control  techniques, 
provided  that  an  adequate  rationale, 
including  periodic  monitoring,  is 
presented  to  and  accepted  by  HUD.  The 
rationale  must  state  why  the  applicant 
believes  the  proposed  approach  will 
provide  satisfactory  health  protection 
for  occupants  and  at  the  same  time. 
provide  cost  savings  or  other  benefits. 
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(4)  Oantees  shall  be  required  to  meet 
the  post-hazard  control  wipe-test 
clearance  thresholds  contained  in  the 
HUD  Guidelines  (See  Appendix  A  of 
this  NOFA).  Wipe  tests  shall  be 
conducted  by  a  certified  inspector  who 
is  independent  of  the  lead  hazard 
control  contractor.  Dust-wipe  and  soil 
samples,  and  any  paint  samples  to  be 
analyzed  by  a  laboratory,  must  be 
analyzed  by  a  laboratory  accredited  to 
perfonn  those  analyses  (see  Definitions). 
Units  shall  not  be  reoccupied  until 
clearance  levels  are  achieved. 

Section  4.  Grant  Application  Process 
for  Category  A 

4. 1    Submitting  Applications  for  Grants 

To  be  considered  for  Category  A 
funding,  an  original  and  two  copies  of 
the  application  must  be  physically 
received  in  the  Office  of  Lead  Hazard 
Control,  Department  of  Housing  and 
Urban  Development,  Room  B-133,  451 
Seventh  Street.  S.W.,  Washington,  D.C. 
20410,  no  later  than  3:00  P.M.  (Eastern 
Time)  on  August  5, 1997.  Electronic 
(FAX  or  equivalent)  transmittal  of  the 
application  is  not  an  acceptable 
transmittal  mode. 

Separate  proposals  may  be  submitted 
by  a  jurisdictite  ficx  each  category  of 
assistance. 

For  Category  A,  the  appUcation  must 
have  clearly  numbered  pages,  a 
complete  table  of  contents  and  a  limited 
number  of  appendices.  The  applicant 
narrative  response  to  the  Rating  Factors 
is  limited  to  a  maximum  of  25  pages. 
Responses  must  be  typewritten  on  one 
(1)  side  only  on  8V2"  x  11"  paper  using 
a  12  point  font. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
factor  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays, 
equipment  breakdown,  or  delivery- 
related  problems. 

HUD  will  review  each  application  to 
determine  whether  it  meets  all  of  the 
threshold  criteria  established  for 
Category  A  under  Section  4.2  of  this 
NOFA.  Nonresponsive  applications  will 
be  declared  ineligible  for  further 
consideration.  Applications  that  meet 
all  of  the  threshold  criteria  will  be 
eligible  to  be  scored  and  ranked,  based 
on  the  total  number  of  points  allocated 
for  each  of  the  rating  factors  for  Category 
A  in  Section  4.3  of  this  NOFA. 


HUD  intends  to  fund  the  highest 
ranked  applications  within  the  limits  of 
funding  availability,  but  reserves  the 
right  to  advance  other  eligible 
applicants  in  funding  rank,  if  necessary, 
to  assure  geographic  diversity,  to 
promote  the  purposes  of  Title  X,  to 
broaden  the  range  of  hazard  control 
alternatives  to  be  tested,  or  to  enhance 
data  reliability. 

4.2    Threshold  Requirements  for 
Category  A  Grants 

(a)  Purpose 

The  application  must  be  for  funds  to 
identify  and  control  lead  hazards  in 
eligible  housing  (see  Appendix  D  of  this 
NOFA  for  program-by-program  listing  of 
eligible  HUD-associated  housing 
programs). 

(b)  Eligible  Applicants 

An  applicant  must  be  a  State  or  imit 
of  local  government  that  has  a  currently 
approved  Consolidated  Plan.  Applicants 
under  this  NOFA  are  permitted  to 
submit  documentation  that  HUD 
approved  their  ciirrent  program  year 
Consolidated  Plan.  Applicants  are  to 
submit,  as  an  appendix,  a  copy  of  the 
lead-based  paint  element  included  in 
the  approved  Consolidated  Flan. 
Applicants  that  do  not  have  a  currently 
approved  Consolidated  Plan,  but  are 
otherwise  eligible  for  this  grant 
program,  must  include  their  abbreviated 
Consolidated  Plan  which  includes  a 
lead-based  [>aint  hazard  control  strategy 
developed  and  submitted  in  accordance 
with  24  CFR  91.235.  AppUcants  with 
outstanding  findings  of  civil  rights 
violations  are  not  eUgible  for  funding. 

(c)  Matching  Contribution 

Each  appUcant  shall  provide  a 
matching  contribution  of  at  least  10 
percent  of  the  requested  grant  sum.  This 
may  be  in  the  form  of  a  cash  or  in-kind 
contribution  or  a  combination  of  both. 

(d)  Contractor  Certification  Program 
Requirement 

Each  apphcant  must  carry  out  its 
hazard  control  program  under  an 
operational  State  program  estabUshed 
pursuant  to.  lead-based  paint  contractor 
certification  and  accreditation 
legislation  that  is  at  least  as  protective 
as  the  training  and  certification  program 
requirements  cited  in  Appendix  E  of 
this  NOFA.  Applicants  should  indicate 
which  of  the  following  situations,  (1)  or 
(2),  applies  with  respect  to  contractor 
certification. 

(1)  A  State  applicant  shall  furnish 
copies  of  the  existing  statutes, 
regulations  or  other  appropriate 
documentation  regarding  the  State's 
Lead-Based  Paint  Contractor 


Certification  and  Accreditation  Program 
which  meet  the  standards  set  forth  in 
paragraph  (d)  above. 

(2)  Other  applicants  may  be  approved 
for  a  conditional  grant  with  funding 
subject  to  the  following  provisions: 

(A)  A  State  applicant  which  has 
existing  legislation  acceptable  to  HUD, 
but  which  has  not  implemented  an 
acceptable  lead-based  paint  contractor 
certification  program,  shall  furnish  at 
the  time  of  the  application,  written 
assurances  from  the  Governor  that  an 
acceptable  certification  program  will  be 
implemented  within  1  year  from  the 
date  of  the  application  deadline  date 
and  that  the  designated  agency 
implementing  the  certification  program 
shall  offer  training  sessions  for 
contractors  leadii^  to  certification 
within  six  (6)  months  of  the  effective 
date  of  implementing  regulations.  If 
legislative  approval  of  proposed 
regulations  is  also  required,  a  similar 
written  assurance  must  be  provided  by 
the  chairs  of  committees  having 
jurisdiction. 

With  the  exception  of  costs  incurred 
for  plaiming  purposes.  HUD  will  not 
release  any  funds  for  the  lead  hazard 
control  phase  of  the  grant  program  until 
the  State  has  implemented  an 
acceptable  lead-based  paint  contractor 
certification  and  accreditation  program 
and  has  submitted  and  secured  HUD 
approval  of  the  grantee  Request  for 
Release  of  Funds  (HUD  Form  7015.15) 
which  certifies  that  the  grantee  has 
fulfilled  the  enviroiunental  review 
requirements  of  the  grant. 

(B)  Local  government  applicants  in 
States  which  have  not  implemented  an 
acceptable  contractor  certification 
program  must  provide  assurances  that 
only  certified  contractors  and  trained 
workers  from  other  State  certification 
programs  acceptable  to  HUD  will  be 
used  in  conducting  lead  hazard  control 
work. 

Applicants  are  advised  that  if  the 
commitment  to  implement  a 
certification/training  program  or  use 
certified  contractors  is  not  fulfilled 
within  the  stated  time,  the  conditional 
grant  agreement  may  be  immediately 
terminated. 

(e)  Continued  Availability  of  Lead  Safe 
Housing  to  Low-Income  FamiUes 

Units  in  which  lead  hazards  have 
been  controlled  under  this  program 
shall  be  occupied  by  and/or  continue  to 
be  available  to  low-income  residents  as 
required  by  the  statute  (see  Appendix  C 
of  this  NOFA).  Grantees  are  encouraged 
to  maintain  a  listing  of  units  in  which 
lead  hazards  have  been  controlled  for 
distribution  and  marketing  to  agencies 
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and  families  as  suitable  housing  for 
children  under  six. 

(f)  Cooperation  With  Related  Research 
and  Evaluation 

Applicants  shall  cooperate  fully  with 
any  research  or  evaluation  sponsored  by 
HUD  and  associated  with  this  grant 
program,  including  preservation  of  the 
data  and  records  of  the  project  and 
compiling  requested  information  in 
formats  provided  by  the  researchers, 
evaluators  or  HUD.  This  cooperation 
may  also  include  the  compiling  of 
certain  relevant  local  demographic, 
dwelling  unit,  and  participant  data  not 
contemplated  in  the  applicant's  original 
proposal.  Participant  data  shall  be 
subject  to  Privacy  Act  protection.  For 
estimating  purposes,  an  applicant  shall 
devote  three  percent  of  the  total  grant 
sum  for  data  collection  and  evaluation 
purposes,  as  discussed  in  Section  3.4, 
Eligibihty,  of  this  NOFA. 

4.3    Rating  Factors 

HUD  will  use  the  following  technical 
and  financial  criteria  to  rate  and  rank 
applications  received  in  response  to 
Category  A  of  this  NOFA.  The  Request 
for  Grant  Applications  (RFGA)  will 
provide  guidance  in  responding  to  all 
the  Rating  Factors.  The  technical  quality 
of  an  application  will  be  rated,  and  then 
the  strength,  quality,  and  completeness 
of  the  financial  and  resources  plan  will 
be  used  to  assess  the  likelihood  that  the 
technical  plan  can  be  carried  out  using 
the  available  resources.  The  maximum 
score  possible  under  the  rating  factora  is 
110  points  for  previously  unfunded 
applicants  and  125  points  for  applicants 
which  are  existing  grantees.  (Applicants 
which  are  existing  Lead-Based  Paint 
Hazard  Control  grantees  are  eligible  to 
receive  a  maximum  of  15  additional 
points  for  performance  related  to 
implementing  their  most  recent  grant 
award.)  The  apphcations  of  existing 
grantees  shall  be  evaluated  and  scored 
as  a  separate  class  and  will  not  be  in 
competition  with  previously  unfunded 
applicants. 

Applicants  are  advised,  however,  that 
in  selecting  grantees  under  this  NOFA, 
the  Secretary  or  his  designee  is  unlikely 
to  select  applicants  who  were 
previously  funded  under  the  FY  1996 
NOFA  (Round  Four)  issued  May  14, 
1996  (61  FR  24408),  or  any  appUcant 
which  has  been  awarded  two  (2)  Lead- 
Based  Paint  Hazard  Control  Grants).  As 
stated  previously,  approximately  forty- 
six  million  dollars  ($46  milUon)  is  being 
made  available  to  fund  approximately 
12-15  Category  A  grants  to  assist  State 
and  local  governments  in  undertaking 
lead-based  paint  hazard  control  in 
eligible  privately-owned  housing. 


Previously  unfunded  applicants  are 
eligible  to  receive  grants  of  $1  million 
to  $4  million  each.  Existing  grantees 
which  are  applicants  are  eligible  to 
receive  Category  A  grants  of  $1  million 
to  $3  million  each.  A  maximum  of  33 
percent  of  the  funds  under  Category  A 
of  this  NOFA  shall  be  available  to 
existing  Lead-Based  Paint  Hazard 
Control  grantees  which  meet  the 
additional  performance-based  threshold 
criteria  set  forth  in  this  NOFA.  This 
selection  prerogative  will  be  exercised 
under  the  Secretary's  authority  to 
ensure  that  available  funds  are  used 
effectively  and  to  promote  the  purposes 
of  Title  X.  See  section  1011(d)(5)  of  Title 
X  (42  U.S.C.  4852(d)(5)). 

(a)  Need  (10  Points) 

The  scope  and  magnitude  of  the 
applicant's  current  lead-based  paint 
problem  for  which  grant  program  funds 
can  be  expected  to  have  an  impact.  The 
applicant  should  docujnent  its  immet 
need  for  assistance.  Examples  should  be 
the  number  and  proportion  of  children 
with  elevated  blood  lead  levels;  the 
number  and  proportion  of  housing  units 
with  deteriorating  interior  or  exterior 
lead-based  paint,  lead-contaminated 
dust  or  bare  lead-contaminated  soil. 

It  is  desirable  for  the  applicant  to 
include: 

(1)  The  age  and  condition  of  housing; 

(2)  The  number  and  percentage  of  low 
income  famiUes  whose  incomes  do  not 
exceed  80  percent  of  the  median  income 
for  the  area  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families: 

(3)  The  number  and  proportion  of 
children  at  risk  of  lead  poisoning;  and 

(4)  Other  socioeconomic  or 
envirormiental  factors  that  docxmient  a 
need  to  establish  or  continue  lead 
hazard  control  work  in  the  applicant's 
jurisdiction. 

(These  data  may  be  available  in  the 
applicant  jurisdiction's  currently 
approved  Consolidated  Plan,  or  derived 
from  1990  Census  Data) 

(b)  Work  Plan  and  Budget  (50  Points) 

The  quality  and  cost-effectiveness  of 
the  applicant's  proposed  lead-based 
peiint  hazard  control  program.  The  work 
plan  and  budget  should  include  the 
following  elements: 

(1)  Program  Management  (10 
points) — A  description  of  the  way  in 
which  the  project  will  be  carried  out 
during  the  period  of  performance  (up  to 
36  months),  including  the  participation 
of  sub-grantees,  contractors,  sub- 
recipients,  and  others  assisting  in 
implementing  the  project.  Specific  time 
phased  and  measurable  objectives 
should  be  identified  and  described  for 


carrying  out  the  program  plan.  Existing 
grantees  must  provide  an  assurance  that 
the  lead  hazard  control  activities 
proposed  in  the  application  will 
commence  concurrently  with  lead 
hazard  control  work  being  conducted 
with  previously  awarded  HUD  lead- 
based  paint  grant  funds.  A  detailed 
description  of  how  this  will  be 
accomplished  shall  be  provided. 

(2)  Lead  Hazard  Control  Strategy  (35 
points) — 

•  The  total  number  of  owner 
occupied  and  rental  units  in  which  lead 
hazard  control  interventions  will  be 
undertaken. 

•  The  degree  to  which  the  work  plan 
focuses  on  eligible  privately-owned 
housing  units  with  children  under  the 
age  of  6  years.  Description  of  the 
planned  approach  to  control  lead 
hazards  before  children  are  poisoned 
and/or  to  control  lead  hazards  in  units 
where  children  have  already  been 
identified  with  an  elevated  blood  lead 
level,  including  the  referral  of  children 
with  elevated  blood  lead  levels  for 
medical  case  management. 

•  The  degree  to  which  lead  hazard 
control  work  will  be  done  in 
conjunction  with  other  housing 
rehabilitation,  weatherization,  code 
violation  or  other  work. 

•  A  description  of  the  applicant's 
previous  experience  in  reducing  or 
eliminating  lead-based  paint  hazards  in 
conjunction  with  other  Federal,  State  or 
locally  funded  programs. 

•  The  process  for  the  selection, 
prioritization,  risk  assessment  and/or 
inspection,  and  enrollment  of  units  of 
eligible  privately-owrned  housing  in 
which  lead  hazard  control  will  be 
undertaken.  (Housing  having  a  risk 
assessment  or  inspection  performed  in 
accordance  with  the  HUD  Guidelines 
within  12  months  of  a  grant  award  and 
identified  with  lead-based  paint  may  be 
included  in  the  already  inspected 
inventory.) 

•  The  testing  methods,  schedule,  and 
costs  for  performing  blood  lead  testing, 
risk  assessments  and/or  inspections. 
(Identify  the  lead-based  paint  threshold 
for  undertaking  lead  hazard  control — 
e.g.  0.5  percent,  1.0  mg/cm  ^  or  other 
threshold  established  by  statute, 
regulation  or  local  ordinance.) 

•  The  lead  hazard  control  methods  to 
be  undertaken  and  the  number  of  units 
to  be  treated  for  each  method  selected 
(Interim  Controls,  hazard  abatement, 
and  complete  abatement).  Provide  an 
estimate  of  the  per  unit  costs  for  each 
method  plaimed  in  conducting  le  id 
hazard  control  and  the  time  frames 
projected  to  initiate  and  complete  lead 
hazard  control  work  in  units  selected. 
Efforts  to  incorporate  cost-effective 
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recommendations  of  the  HUD  Task 
Force  Report:  Putting  the  Pieces 
Together:  Controlling  Lead  Hazards  in 
the  Nation's  Housing  (see  Appendix  A 
of  this  NOFA)  should  be  included. 

•  A  description  of  the  financing 
mechanism,  including  eligibility 
criteria,  terms,  conditions  and  amounts 
available,  to  be  employed  in  carrying 
out  lead  hazard  control  activities  and 
the  way  in  which  these  funds  will  be 
administered  (e.g.  use  of  grants,  deferred 
loans,  forgivable  loans,  other  resources, 
private  sector  financing,  etc.). 

•  The  applicant's  plan  for  the 
temporary  relocation  of  occupants  oT 
units  selected  for  lead  hazard  control 
work.  (Use  of  safe  houses  and  other 
housing  arrangements,  storage  of 
household  goods,  stipends,  incentives, 
etc.) 

•  Proposed  conmiunity  awareness, 
education  and  outreach  programs  in 
support  of  the  applicant's  work  plan 
and  objectives.  General  and/or  targeted 
efforts  undertaken  to  assist  the  program 
in  reducing  lead  poisoning.  To  the 
extent  possible,  programs  should  be 
culturally  sensitive,  developmentally 
appropriate,  and  Unguistically  specific. 

Existing  grantees  must  provide  a 
complete  description  of  their  progress 
and  accomplishments  related  to 
implementing  their  original  or  amended 
lead  hazard  control  strategy  under  their 
most  recent  grant  award.  If  the  strategy 
and/or  methods  proposed  in  this 
apphcation  differ  fi-om  the  applicant's 
existing  grant,  a  description  of  the  basis 
for  this  modified  strategy  should  be 
included. 

(3)  Program  Evaluation  and/or  Data 
Collection  (5  points] — The  appUcant  • 
must  identify  the  specific  methods  to  be 
used,  in  addition  to  using  HUD 
reporting  or  data  collection  forms,  to 
measure  progress  and  evaluate  the 
program's  effectiveness.  The  applicant 
should  describe  how  the  information 
will  be  obtained,  documented  and 
reported. 

(4)  Budget  (Not  Scored}— The 
apphcant's  proposed  budget  (for  the 
maximum  36  month  period  of 
performance)  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  HUD  is  not 
required  to  approve  or  fund  all 
proposed  activities.  Applicants  may 
devote  up  to  24  months  for  the  planning 
and  completion  of  lead  hazard  control 
activities  and  up  to  an  additional  12 
months  for  post-hazard  control  testing. 

•  All  budget  categories  and  costs  (Part 
B  of  Standard  Form  424A)  and  major 
tasks  should  be  thoroughly  documented 
and  justified.  Describe  in  detail  the 
budgeted  costs  for  each  program 


element  included  in  the  overall  plan 
(administrative  costs,  program 
management,  lead  hazard  control 
strategy,  commimity  awareness, 
education  and  outreach,  and  program 
evaluation  and  data  collection). 

(c)  Community  and  Private  Sector 
Participation— (Place-Based  Factor)  (20 
Points) 

For  this  rating  factor,  the  Secretary's 
Representative  will  review  and  score  all 
eligible  applications  received  from  their 
designated  State  and  local  jurisdictions. 
The  extent  to  which  the  appUcant  has 
enlisted  the  broad  participation  of 
neighborhood,  community, 
governmental  and  nongovernmental 
organizations  and  the  private  sector  (for- 
profit  and  not-for-profit  entities)  in  the 
hazard  control  program  through  specific 
commitments  of  time,  effort,  and 
resources.  In  implementing  a  lead-based 
paint  hazard  control  program, 
substantial  efforts  must  be  made  to 
collaborate  and  coordinate  activities 
with  other  housing,  health  and 
environmental  agencies  and 
organizations  in  the  appUcant 's 
jurisdiction.  Such  efforts  might  include: 
the  formation  of  broad-based  lead  task 
forces;  expansion  of  public  and  private 
cooperation  and  coordination  of  lead 
hazard  control  program  services  with 
other  revitaUzation  efforts  such  as 
Federally  designated  Urban  or  Rural 
Empowerment  Zones,  Enterprise 
Communities,  or  Supplemental 
Empowerment  Zones,  and, 
implementation  of  programmatic 
responses  to  environmental  justice 
issues.  (10  points) 

To  the  greatest  extent  feasible,  the 
appUcant  should  promote  job  training, 
employment,  and  other  economic  Uft 
opportunities  for  target  area  low-income 
residents  and  businesses  in  the  hazard 
control  program.  (10  points) 

Evidence  of  commitments  should 
include  organization  names,  their 
proposed  levels  of  effort,  resources  and 
responsibiUties  of  these  participants, 
including  clearly  proposed  plans  for  the 
employment  of  low-income  residents. 
The  absence  of  firm  commitments, 
memoranda  of  understanding  or 
agreements,  and  letters  of  participation 
and/ or  a  discussion  of  levels  of  effort 
and  responsibiUty  will  result  in  a 
reduced  rating  under  this  factor. 

Existing  grantees  must  provide  a 
detailed  description  of  their  progress 
and  accomplishments  related  to  their 
efforts  to  enlist  broad-based  support  and 
participation  of  the  community  and 
private  sector  as  well  as  any  plans  to 
expand  or  enhance  their  efforts  under 
this  NOFA. 


(d)  AppUcant  Capacity  and 
Commitment  to  Hazard  Control.  (15 
Points  for  Previously  Unfunded 
Applicants;  30  Points  for  Existing 
Grantees) 

(The  appUcations  of  existing  grantees 
shall  be  evaluated  and  scored  as  a 
separate  class  and  will  not  be  in 
competition  with  previously  unfunded 
applicants) — The  capacity  of  the 
applicant  to  initiate  and  carry  out  the 
lead-based  paint  testing  and  hazard- 
control  program  successfully  within  the 
period  of  performance  established.  An 
existing  grantee  appUcant  must  provide 
a  description  of  its  progress  and 
achievements  in  implementing  its  most 
recent  grant  award  within  the  period  of 
performance.  Existing  grantee 
appUcants  must  describe  their  plans  to 
concurrenf7y  implement  lead  hazard 
control  activities  under  this  NOFA  with 
work  already  imdertaken  with  their 
most  recent  grant  award. 

•  Describe  the  applicant's 
administrative  organization,  including 
staff  who  will  be  responsible  for 
carrying  out  the  responsibiUties  of  the 
program.  (As  an  appendix,  the  appUcant 
should  include  a  clearly  identified 
organizational  chart,  as  well  as  resumes, 
position  descriptions,  and  vacancy 
announcements,  including  salaries  of 
key  personnel  identified  to  carry  out  the 
requirements  of  this  grant  program.) 
Indicate  for  key  personnel,  the 
percentage  of  time  to  be  devoted  to  the 
project  and  any  portion  of  salary  to  be 
paid  by  the  grant.  A  full-time  day-to-day 
program  manager  is  recommended. 
Describe  how  other  principal 
components  of  the  appUcant  agency  or 
other  organizations  will  participate  in  or 
otherwise  support  the  grant  program.  (5 
points) 

•  Describe  the  knowledge  and 
experience  of  the  overall  proposed 
project  director  and  day-to-day  program 
manager  in  planning  and  managing 
large  and  complex  interdisciplinary 
programs,  especially  involving  housmg 
rehabiUtation,  pubUc  health,  or 
environmental  programs.  The 
percentage  of  time  devoted  to  the 
project  as  well  as  the  knowledge  and 
experience  of  the  project  director  and 
day-to-day  program  manager  are 
significant  factors  to  be  considered.  (3 
points) 

•  The  institutional  capacity  of  the 
appUcant,  as  demonstrated  by  prior 
experience  in  initiating  and 
implementing  lead  hazard  control 
efforts  and/or  related  environmental, 
health,  or  housing  projects  should  be 
thoroughly  described.  The  applicant 
should  indicate  how  this  prior 
experience  will  be  used  in  carrying  out 


its  planned  comprehensive  Lead-Based 
Paint  Hazard  Control  Grant  Program.  (5 
points) 

•  At  a  minimum,  the  applicant  shall 
provide  a  matching  contribution  of  at 
least  10  percent  of  the  requested  grant 
sum.  That  contribution  may  be  in  cash, 
in-kind  or  a  combination  of  both.  In- 
kind  contributions  shall  be  given  a 
monetary  value.  Community 
Development  Block  Grant  funds  are  the 
only  Federal  funds  which  may  be 
considered  part  of  the  10  percent 
matching  contribution  and  only  when 
they  are  speciRcally  dedicated  as  an 
integral  part  of  the  project  (e.g.  CDBG 
rehabilitation  funds  used  in  conjimction 
with  lead  hazard  control  work  in  units). 
Other  resources  committed  to  the 
program  that  exceed  the  minimum 
required  10  percent  match  will  provide 
points  for  this  rating  factor.  Each  source 
of  contributions,  cash  or  in-kind,  both 
for  the  required  minimum  and 
additional  amounts,  shall  be  supported 
by  a  letter  of  commitment  from  the 
contributing  entity,  whether  a  public  or 
private  source,  which  shall  describe  the 
contributed  resources  that  will  be  used 
in  the  program.  Staff  in-kind 
contributions  should  be  given  a 
monetary  value  as  discussed  above.  The 
absence  of  letters  providing  specific 
details  and  amount  of  the  actual 
contributions  will  result  in  those 
contributions  not  being  counted.  (2 
points) 

•  Performance-Based  Criteria  for 
Existing  Grantees  Only. 

Applicants  are  advised  that  in 
selecting  grantees  under  this  NOFA.  the 
Secretary  or  his  designee  is  unlikely  to 
select  applicants  which  were  previously 
funded  under  the  FY  96  NOFA  (Round 
Four)  issued  May  14,  1996  (61  FR 
24408),  or  any  applicant  which  has  two 
(2)  Lead-Based  Paint  Hazard  Control 
Grants.  This  selection  decision  is 
pursuant  to  the  Secretary's  authority  to 
ensure  geographic  distribution  and  to 
ensure  that  funds  available  under  this 
NOFA  are  used  effectively  to  promote 
the  purposes  of  Title  X  and  to  target 
funds  to  areas  of  greatest  need. 

Grantees  which  have  demonstrated 
measurable  progress  in  the 
implementation  of  their  most  recent 
grant  award  as  measured  by 
expenditures  and/or  units  completed  or 
in-progress  will  receive  more  favorable 
consideration  under  this  factor  for 
award  relative  to  other  existing  grantees 
applying  under  this  NOFA.  Progress 
will  be  judged  from  the  effective  starting 
date  of  the  applicant's  most  recent  lead- 
based  paint  hazard  control  grant  award. 
(15  points) 


(e)  Actions  Affirmatively  Furthering 
Fair  Housing  in  Department  Programs 
(10  Points) 

Extent  to  which  proposal 
affirmatively  furthers  fair  housing  and 
environmental  justice  for  all  persons 
regardless  of  race,  color,  national  origin, 
religion,  sex,  disability  (including 
children  with  EBL),  or  familial  status 
(size  of  family  and  number  of  children). 
Special  consideration  will  be  given  to 
particularly  irmovative  strategies  and 
those  designed  to  remedy  the  effects  of 
identified  past  discrimination. 
Applicants  with  existing  grants  should 
discuss  outstanding  current  activity  on 
the  factors  specified  below.  Proposals 
which  receive  the  full  ten  points  will 
have  addressed,  in  depth,  the  following 
issues: 

(1)  Outreach  strategies  and 
methodologies  to  provide  lead  hazard- 
free  housing  to  all  segments  of  the 
population:  homeowners,  owners  of 
rental  properties,  and  tenants;  especially 
for  occupants  least  likely  to  receive  its 
benefits.  Once  the  population  to  which 
outreach  will  be  "targeted"  is  identified, 
(e.g.;  homeowners  who  are  racial 
minorities  living  in  minority- 
concentrated  areas  or  owners  of 
properties  with  under-served  tenants 
such  as  minority  renters  with  large 
families  containing  young  children), 
outreach  strategies  directed  specifically 
to  them  should  be  multi faceted.  This 
criterion  goes  beyond  testing  and  hazard 
control;  it  concerns  what  happens  to  the 
imits  after  the  lead  hazard  control  and 
tries  to  ensure  that  all  families  will  have 
adequate,  lead  hazard-safe  housing. 

(2)  Demonstrate  how  the  funding 
would  be  used  in  conjunction  with  the 
State  or  local  government's  Fair  Housing 
Planning  strategy  to  overcome  any 
identified  impediment  to  fair  housing 
choice,  which  pertains  to  lead-based 
paint,  and  how  experience  with  this 
program  will  be  used  to  update  these 
documents.  Specific  impeidiments, 
plans  for  correcting  the  identified 
impediments,  and  plaimed  updates  to 
the  analysis  of  impediments  should  be 
described. 

(f)  Lead-Hazard  Control  Integration  (5 
Points) 

A  description  and/or  specific  plan  of 
how  the  applicant  will  integrate  lead 
hazard  control  activities  with  other 
housing,  health,  and  environmental 
programs  after  the  grant  is  completed. 
Apphcants  should  review  the  Lead- 
Based  Paint  Hazard  Reduction  and 
Financing  Task  Force  Report:  Putting 
the  Pieces  Together:  Controlling  Lead 
Hazards  in  the  Nation's  Housing  (See 
NOFA,  Appendix  A).  Lead  hazard 


control  integration  plans  may  include: 
(1)  Incorporating  lead-based  paint 
maintenance  and  hazard  control 
standards  into  housing  codes  and  health 
regulations;  (2)  incorporating  lead-based 
paint  hazard  control  with  other  housing 
rehabilitation  or  code  violation 
activities;  (3)  the  use  of  public  subsidies 
or  other  resources;  (4)  developing 
public-private  lending  partnerships  to 
finance  lead  hazard  control  as  part  of 
acquisition  and  rehabilitation  financing; 
(5)  the  use  of  revolving  loan  funds  to 
finance  futiu«  lead  hazard  control 
actiyities;  and  (6)  the  development  and 
maintenance  of  a  registry  of  lead-safe 
units  with  valid  documentation  of 
compliance  with  standards  of  lead 
hazard  control  and  the  process  by  which 
children,  particularly  those  imder  age  6, 
are  matched  to  lead-safe  units. 

Existing  grantees  must  provide  a 
description  of  the  efforts  they  have 
undertaken  to  integrate  lead  hazard 
control  activities  beyond  the  duration  of 
their  currently  funded  program  and  how 
they  plan  on  continuing  and  enhancing 
such  efforts  in  the  future. 

Section  5.  Checklist  of  Application 
Submission  Requirements — Category  A 

5 . 1    AppUcan  t  Data 

Applicants  must  complete  and  submit 
applications  in  accordance  with  the 
format  and  instructions  contained  in  the 
application  kit.  The  following  is  a 
checklist  of  the  application  contents 
that  will  be  specified  in  the  application 
kit: 

(a)  The  name,  mailing  address, 
telephone  number,  and  principal 
contact  person  of  the  applicant.  If  the 
applicant  has  consortium  associates, 
sub-grantees,  partners,  major 
subcontractors,  joint  ventme 
participants,  or  others  contributing 
resources  to  the  project,  similar 
information  shall  also  be  provided  for 
each  of  them. 

(b)  For  State  applicants,  copies  of 
existing  statutes,  regulations  or  other 
appropriate  documentation  regarding 
the  State's  Lead-Based  Paint  Contractor 
Certification  and  Accreditation  Program. 
A  State  applicant  which  has  existing 
legislation  acceptable  to  HUD,  but 
which  has  not  implemented  an 
acceptable  lead-based  paint  contractor 
certification  program,  shall  furnish 
assurances  from  the  Governor  that  an 
acceptable  certification  program  will  be 
implemented  within  1  year  from  the 
date  of  the  application  deadline  date 
and  that  the  designated  agency 
implementing  the  certification  program 
shall  offer  training  sessions  leading  to 
certification  within  6  months  of  the 
effective  date  of  implementing 
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regulations.  If  legislative  approval  of 
proposed  regiilations  is  also  required,  a 
similar  assurance  must  be  provided  by 
the  chairs  of  committees  having 
jurisdiction.  Local  government 
applicants  in  States  which  have  not 
implemented  an  acceptable  contractor 
certification  program  must  provide 
assurances  that  only  certified 
contractors  and  trained  workers  firom 
State  certification  programs  acceptable 
to  HUD  will  be  used  in  conducting  lead 
hazard  control  work.  (See  Section  4.2(d) 
of  this  NOFA  regarding  this 
requirement.) 

(c)  Evidence  of  the  appUcant's 
commitment  and  experience  in 
eliminating  or  reducing  significant  lead- 
based  paint  hazards  in  privately-owned 
eUgible  housing  as  detailed  in  the 
applicant's  work  plan  for  lead-based 
paint  hazard  control  (See  Rating  Factor, 
Work  Plan  and  Budget,  in  Section  4.3  of 
this  NOFA). 

(d)  A  detailed  description  of  the 
funding  mechanism,  selection  process, 
and  other  proposed  activities  that  the 
applicant  plans  to  use  to  assist  any  sub- 
grantees  or  sub-recipients  under  this 
grant. 

(e)  A  detailed  total  budget  with 
supporting  cost  justification  for  all 
budget  categories  of  the  Federal  grant 
request.  There  shall  be  a  separate 
estimate  for  the  overall  grant 
management  element,  "Administrative 
Costs,"  which  are  more  fully  defined  in 
Appendix  B  of  this  NOFA.  The  budget 
shall  include  not  more  than  10  percent 
for  administrative  costs  and  not  less 
than  90  percent  for  direct  project 
elements  (See  Section  3.4  (c)  EUgible 
Activities  of  this  NOFA). 

(f)  Certification  assuring  that  the 
appUcant  will  conduct  lead  hazard 
control  activities  safely  and  effectively. 

(g)  An  itemized  bredcout  of  the 
apphcant's  required  matching 
contribution,  including  values  placed 
on  donated  in-kind  services;  letters  or 
other  evidence  of  commitment  from 
donors;  and  the  amounts  and  sources  of 
contributed  resources. 

(h)  Memoranda  of  Understanding  or 
Agreement,  letters  of  commitment  or 
other  documentation  describing  the 
proposed  roles  of  agencies,  local  broad- 
based  task  forces,  participating 
community  or  neighborhood-based 
groups  or  organizations,  local 
businesses,  and  others  working  with  the 
program. 

(i)  Completed  Forms  HUD-2880, 
Applicant/Recipient  Disclosure/Update 
Report,  and  SF-I.I.L,  Disclosure  of 
Lobbying  Activities,  where  appUcable 
(See  Section  10.  Findings  and 
Certifications  in  this  NOFA). 


(j)  Standard  Forms  SF-424,  424A, 
424B,  and  other  certifications  and 
assurances  hsted  in  section  5.3  of  this 
NOFA. 

(k)  A  copy  of  the  applicant's  approval 
notification  for  the  current  program  year 
for  its  Consohdated  Plan.  A  copy  of  the 
applicant's  lead  hazard  control  element 
included  in  the  current  program  year 
Consolidated  Plan. 

5.2    Proposed  Activities 

(a)  Affected  Housing  and  Population  To 
Be  Served 

The  appUcant  shall  describe  the  size 
and  general  characteristics  of  the  target 
housing  within  its  jurisdiction, 
including  a  description  of  the  housing's 
location,  condition,  and  occupants,  and 
a  current  estimate  of  the  number  of 
children  under  the  age  of  six  in  these 
units.  Other  characteristics  described  in 
Section  4.3    Rating  Factor  (a) — "Need" 
should  be  provided.  If  specific  area(s) 
(neighborhoods,  census  tracts,  etc.) 
within  an  appUcant's  jurisdiction  are 
specifically  targeted  for  lead  hazard 
control  activities,  the  appUcant  shall 
describe  these  same  characteristics  for 
the  area.  Maps  may  be  included  as  an 
appendix. 

To  the  extent  practical,  preference 
shall  be  given  to  occupied  eUgible 
housing  units  with  children  imder  the 
age  of  6.  Vacant  housing  that 
subsequently  will  be  occupied  by  low- 
income  renters  or  owners  should  also  be 
included  in  this  description.  In 
addition,  as  a  measure  of  its  ongoing 
conunitment  to  lead-based  paint 
programs,  the  appUcant  shall  provide 
information  on  the  magnitude  and 
extent  of  the  childhood  lead  poisoning 
problem  within  its  jiuisdiction  and  for 
any  area(s)  to  be  included  in  the  lead 
hazard  control  program.  Current  efforts 
undertaken  to  provide  health  care 
services  for  children  with  elevated 
blood  lead  levels  and  efforts  to  address 
lead-based  paint  hazards  shall  be 
described. 

(b)  Discussion  of  Program  Activities. 
(See  Section  4.3    RaUng  Factors) 

The  appUcant  shall  provide  a 
discussion  of  the  overall  proposed 
hazard  control  program,  including,  but 
not  limited  to,  information  on  the 
foUowing: 

•  Needs  Assessment 

•  Program  Work  Plan  and  Budget  to 
include: 

— Program  Management; 
— Lead  Hazard  Control  Strategy: 
— Number  of  eligible  housing  units, 
hazard  control  methods,  blood  lead 
and  environmental  testing  methods, 
costs,  financing  mechanisms. 


relocation  plans,  and  community 
awareness  and  education; 

•  Program  Evaluation  and  Data 
Collection; 

•  Budget  Request; 

•  Community  and  Private  Sector 
Participation; 

•  AbiUty  to  Implement  the  Lead 
Hazard  Control  Grant  Program 

•  Methods  to  Affirmatively  Further 
Fair  Housing;  and 

•  Future  uitegration  and  Coordination 
of  Lead  Hazard  Control  Activities  With 
Other  Programs. 

5.3    Certifications  and  Assurances 

The  following  certifications  and 
assurances  are  to  be  included  in  all 
Category  A  appUcations: 

(a)  CompUance  with  environmental 
laws  and  authorities  (24  CFR  part  58). 

(b)  CompUance  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970. 
(Implementing  Regulations  at  49  CFR 
part  24;  and  HUD  Handbook  1378, 
Tenant  Assistance,  Relocation  and  Real 
Property  Acquisition.) 

(c)  CompUance  with  Federal  dvil 
rights  laws  and  requirements,  including 
the  authorities  cited  at  24  CFR  5.105. 

(d)  Assurance  that  financial 
management  system  meets  the  standards 
for  fund  control  and  accountabiUty  (24 
CFR  85.20). 

(e)  Assurance  that  pre-hazard  control, 
clearance,  and  12  month  post-hazard 
control  testing  will  be  conducted  by 
certified  performers. 

(f)  Assurance,  to  the  extent  possible, 
that  blood  lead  testing,  blood  lead  level 
test  results,  and  medical  referral  and 
follow  up  are  conducted  for  children 
imder  six  years  of  age  occupying 
affected  units  according  to  the 
recommendations  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(See  Appendix  A  of  this  NOFA- 
Preventing  Lead  Poisoning  in  Young 
Children,  October,  1991.) 

(g)  Assurance  that  Lead-Based  Paint 
Hazard  Control  Grant  Program  funds 
will  not  replace  existing  resources 
dedicated  to  any  ongoing  project. 

(h)  The  appUcation  shall  contain  any 
other  assurances  that  HUD  includes  in 
the  appUcation  kit  under  this  NOFA, 
including  certification  of  compliance 
with  the  Drug-Free  Workplace  Act  of 
1988  in  accondance  with  the 
reqiurements  set  forth  at  24  CFR  part  24, 
subpart  F. 

Section  6.  AppUcation  Process  for 
Category  B 

Section  6    Purpose  and  Description 

6.1    Purpose  and  Authority 

Category  B  provides  funds  for  two 
Federal  government  agencies  to  work 
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cooperatively  to  reduce  lead  hazards  to 
children.  This  category  provides  funds 
to  control  lead-based  paint  hazards  at 
Superfund  sites  where  Superfund 
dollars  will  be  spent  to  control  lead  in 
soil  hazards  and  HUD  dollars  will  be 
spent  to  control  lead-based  paint 
hazards  in  residences. 

In  addition,  for  the  first  time,  HUD  is 
expanding  the  scope  of  Category  B  to 
include  Brownfield  sites.  HUD  hopes 
that  by  making  funds  available  for  use 
at  Brownfield  sites,  the  Department  can 
fulfill  an  important  part  of  its  mission 
to  provide  safe,  affordable  housing.  By 
including  Brownfields,  the  Department 
is  continuing  another  successful 
partnership  with  EPA  that  it  began  last 
year  with  the  development  of  Category 
B.  This  partnership  has  enabled  State 
and  local  governments  to  combine 
Federal  programs  to  remedy  specific 
problems,  cutting  across  traditional 
program  boundaries.  This  NOFA  is  an 
example  of  how  HUD  and  EPA  are 
working  together  to  enable  communities 
to  determine  how  best  to  solve  specific 
problems  in  their  own  jurisdictions. 

For  purposes  of  this  NOFA,  an 
eligible  Brownfield  site  is  one  where  the 
State  or  local  government  has  made  the 
Brownfield  designation:  there  are  one  or 
more  buildings  that  will  be  converted 
into  low-income  family  residential 
units;  the  buildings  to  be  converted  are 
likely  to  have  lead-based  paint  hazards 
that  must  be  controlled  and  that  the 
residential  units  will  be  for  income 
eligible  families. 

Approximately  4  million  dollars  will 
be  available  in  awards  ranging  from 
five-hundred  thousand  dollars  ($500 
thousand)  to  2  million  dollars  ($2 
million)  available  to  each  grantee.  The 
amounts  are  for  the  total,  multiyear 
work  of  a  proposed  project.  Grants  are 
authorized  under  section  1011(a)-(f)  of 
Title  X  of  the  Housing  and  Community 
Development  Act  of  1992. 

The  purposes  of  this  program  include: 

(a)(1)  To  demonstrate  that  Potentially 
Responsible  Parties  (PRPs).  State  and 
local  governments,  and  other  affected 
parties  such  as  low-income  residents 
can  work  together  to  maximize  benefits 
both  from  Superfund  actions  and  other 
lead-based  paint  hazard  control 
activities.  (A  Potentially  Responsible 
Party  (PRP)  is  defined  by  Superfund  as 
any  individual  or  entity  including 
owners,  operators,  transporters  or 
generators  who  may  be  liable  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)). 

(2)  To  address  the  difficult  urban 
housing  problems  at  Brownfield  sites 
that  have  been  passed  over  for 
development  and  to  demonstrate  how 


HUD  and  EPA,  together  with  State  and 
local  governments  and  the  private  sector 
can  work  to  solve  this  problem. 

(b)  To  promote  job  training, 
employment,  and  other  economic  lift 
opportunities  for  low-income  residents 
and  businesses  as  defined  in  24  CFR 
135.5  (see  59  FR  33881.  June  30.  1994, 
and  Category  A  Section  3.1(d)  of  this 
NOFA). 

Section  6.2    Background 

This  category  brings  together  two 
Federal  agencies,  HUD  and  the 
Environmental  Protection  Agency 
(EPA),  to  address  housing  and 
environmental  issues.  These  funds  will 
be  targeted  to  communities  that  have 
received  a  Brownfield  site  designation, 
or  within  18  months  of  the  application 
submission  deadline  date  have 
undergone  EPA  Superfund  cleanup 
activity.  These  funds  will  be  used 
primarily  foe  interior  lead-based  paint 
hazard  control.  Under  this  Category, 
HUD  funds  may  not  be  used  for  soil 
cleanup  at  Superfund  sites  but  may  be 
used  for  soil  cleanup  at  Brownfield 
sites. 

A  multiagency  approach  is  needed  to 
address  deteriorating  interior  paint, 
exterior  paint,  and  contaminated  soil 
and  dust  simultaneously.  HUD's  lead- 
based  paint  hazard  control  grant 
program  has  typically  been  used  to 
control  primarily  lead-based  paint  and 
dust  both  inside  and  outside  homes. 
The  HUD  lead-based  paint  hazard 
control  grant  program  may  be  also  be 
used  to  deal  with  lead  in  soil  on  an 
optional  basis  as  determined  by 
grantees.  EPA  Superfund  normally 
cleans  up  residential  soils  that  are 
contaminated  with  hazardous 
substances  from  local  Superfund  sites. 
EPA  Superfund  does  not  generally 
address  the  problem  of  deteriorating 
interior  lead-based  paint  because 
exposures  from  interior  paint  are 
generally  not  within  the  jurisdiction  of 
the  Superfund  program.  Exterior  lead- 
based  paint  hazard  control  may  be 
considered  an  eligible  activity  by  the 
Superfund  program. 

As  part  of  HUD's  efforts  towai  ds  the 
joint  goals  of  environmentally  safe 
housing  and  urban  redevelopment  of 
bypassed  Brownfields  sites,  certain 
Brownfield  sites  will  be  eligible.  HUD 
wants  to  encourage  the  provision  of 
privately-owned  low-income  housing  on 
sites  that  were  once  abandoned. 

Category  B  targets:  (1)  Communities 
with  Superfund  sites  that  may  or  may 
not  have  participated  in  previous  HUD 
lead-based  paint  hazard  control  grant 
programs;  and  (2)  communities  with 
eligible  Brownfield  sites.  In  addition. 
States  or  units  of  local  government. 


where  privately-owned  income  eligible 
housing  exists  near  Federal  Facilities 
designated  as  Superfund  sites,  may 
apply  for  assistance  under  this  NOFA. 
This  Category  will  create  a  means  for 
communities  with  a  Superfund  site(s) 
and/or  Brownfield  sites  to  address  both 
lead-based  paint  inside  and  outside 
houses  as  well  as  soil  cleanup.  HUD  has 
developed  a  place-based  strategy  that 
empowers  local  communities  to 
combine  government  programs  to 
remedy  specific  problems,  cutting 
across  traditional  program  boundaries. 
This  NOFA  is  an  example  of  how  HUD 
and  EPA  are  working  together  to  enable 
communities  to  determine  how  best  to 
solve  specific  problems  in  their  local 
area. 

An  important  product  of  this  grant 
program  will  be  to  demonstrate  how  to 
address  lead-based  paint  abatement 
issues  at  sites  with  multiple  sources  of 
lead,  thereby  addressing  housing  and 
environmental  problems 
simultaneously.  HUD  expects  that 
additional  experience  in  this  area  will 
reduce  abatement  costs  and  offer 
creative  strategies  for  overall  lead  risk 
reduction. 

Section  6.3    Allocation  Amounts 

(a)  Amounts 

Approximately  $4  million  will  be 
available  for  the  Category  B  grant 
program  from  the  appropriations  made 
for  the  lead-based  paint  hazard 
reduction  program  in  the  FY  1997 
Appropriations  Act. 

(b)  Residual  Funds 

In  the  selection  process,  once 
available  funds  have  been  allocated  to 
meet  the  full  requested  amounts  of  the 
top  eligible  applicants,  HUD  reserves 
the  right  to  offer  any  residual  amount  as 
partial  funding  to  the  next  eligible 
applicant  in  successive  order.  Any  such 
applicant  shall  have  not  more  than  7 
calendar  days  to  accept  or  decline  the 
grant.  In  addition,  HUD  reserves  the 
right  to  award  only  one  grant,  should 
only  one  applicant  be  able  to  support  a 
credible  effort. 

Section  6.4    Eligibility 

Title  X  specifies  the  following 
eligibility  requirements  for  grants  to 
identify  and  control  lead-based  paint 
hazards  in  housing: 

(a)  Eligible  Applicants 

A  State  or  unit  of  local  government 
that  has  a  current  year  approved 
Consolidated  Plan  is  eligible  to  apply 
for  a  grant.  Applicants  that  do  not  have 
a  currently  approved  CHAS  or 
Consolidated  Plan,  but  are  otherwise 
eligible  for  this  grant  program,  must 
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include  their  abbreviated  Consolidated 
Plan  which  includes  a  lead-based  paint 
hazard  control  strategy  developed  and 
submitted  in  accordance  with  24  CFR 
91.235. 

Under  Category  B,  all  ehgible 
applicants  compete  equally,  regardless 
of  previous  awards  under  the  HUD 
Lead-Based  Paint  Hazard  Control  grant 
program.  However,  appUcants  are 
advised  that  in  selecting  grantees  under 
this  NOFA,  the  Secretary  or  his  designee 
is  unlikely  to  select  applicants  that  were 
previously  funded  under  Category  B  of 
the  FY  1996  NOFA  (Round  Four), 
issued  May  14,  1996  (61  FR  24408) 

(b)  Certified  Performers 

See  Category  A,  Section  3.4(b). 

(c)  Eligible  Activities 

See  Category  A,  Section  3.4(c). 

(d)  Ineligible  Activities 

See  Category  A,  Section  3.4(d). 

Section  6.5    Limitations  on  the  Use  of 
Assistance 

See  Category  A.  Section  3.5. 

Section  6.6    Environmental  Review 

See  Category  A,  Section  3.6. 

Section  6.7  Objectives  and 
Requirements 

See  Category  A.  Section  3.7. 

Section  7  Grant  Application  Process 

Section  7. 1  Submitting  Applications  for 
Gmnts 

See  Category  A,  Section  4.1. 

(There  are  no  page  restrictions  or 
format  requirements  for  Category  B 
applications.) 

Section  7.2  Threshold  Requirements  for 
Category  B 

(a)  Purpose 

The  apphcation  must  be  for  funds  to 
identify  and  control  lead  hazards  in 
privately-owned  eUgible  housing  units 
at  or  near  Superfund  sites  where  lead 
has  been  identified  as  a  major 
contaminant  or  for  privately-owned 
eUgible  housing  units  at  or  near 
Browmfield  sites.  (See  Appendix  D  of 
this  NOFA  for  program-by-program 
listing  of  ehgible  HUD-associated 
housing  programs.) 

See  Category  A  (Section  4.2(b)-(f))  for 
ehgible  appHcants,  matching 
contribution,  contractor  certification 
program  requirement,  and  other 
threshold  requirements. 

(b)  Status  of  Superfund  Remediation 

Jtirisdictions  are  eUgible  only  if 
remediation  activity  was  completed 
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within  18  months  of  the  appUcation 
submission  deadline  date,  or  the 
jurisdiction  has  a  Record  of  Decision 
with  a  completion  date  for  the 
remediation  work  of  no  more  than  three 
years  from  the  date  of  application 
submission  deadline  date,  or  the  site  is 
undergoing  remedial  action  or  vnll 
undergo  removal  action  within  18 
months  after  the  application  submission 
deadline  date. 

(c)  Brownfield  Sites 

Jurisdictions  are  ehgible  where  the 
State  or  local  Government  has  made  the 
Brownfield  designation;  there  are  one  or 
more  buildings  that  will  be  converted 
into  residential  units;  the  buildings  to 
be  converted  are  likely  to  have  lead- 
based  paint  hazards  that  must  be 
controlled;  and  the  residential  units  will 
be  for  income  ehgible  famiUes. 

Section  7.3  Rating  Factors 

HUD  will  use  the  following  technical 
and  financial  criteria  to  rate  and  rank 
applications  received  in  response  to  this 
NOFA.  The  Request  for  Grant 
Apphcation  (RFGA)  kit  will  provide 
guidance  in  responding  to  all  the  Rating 
Factors.  The  technical  quality  of  an 
apphcation  will  be  rated,  and  then  the 
strength,  quality,  and  completeness  of 
the  financial  and  resources  plan  will  be 
used  to  assess  the  likelihood  that  the 
technical  plan  can  be  carried  out  using 
the  available  resources. 

hi  selecting  successful  Superfund 
apphcants,  HUD  is  very  interested  in 
applicants  who-have  managed  to 
involve  PRPs  yet  HUD  exphcitly 
recognizes  that  there  are  a  number  of 
sites  where  there  is  no  PRP  and  it  is 
unhkely  one  will  ever  be  found.  These 
sites  often  have  environmental  justice 
issues  which  reflect  the  cumulative 
effects  from  multiple  sources  of  lead 
exposure.  These  "orphan"  Superfund 
sites  are  similar  to  Brownfield  sites  in 
that  neither  has  the  resources  of  a 
contributing  PRP  available  to  them.  For 
this  reason  orphan  Superfund  sites  and 
Browrnfield  sites  will  be  evaluated 
similarly  under  Category  B  of  the 
NOFA.  However  Superfund  sites  where 
one  or  more  PRPs  have  been  identified, 
and  where  PRPs  are  contributing  less 
than  1%  of  the  requested  grant  amount, 
will  have  a  reduced  score  imder  this 
rating  factor  (see  Section  7.3(a)(2)). 
Under  Category  B,  HUD  seeks  a  balance 
between  those  sites  who  have  active  and 
wilhng  PRPs  and  those  orphan 
Superfund  sites  and  Brownfield  sites 
that  have  no  other  means  to  accomplish 
lead-based  paint  hazard  control.  HUD 
beheves  that  the  best  way  to  achieve 
this  balance  is  to  recognize  PRP 
involvement  and  provide  points  for  this 


involvement  in  one  of  the  factors  and  at 
the  same  time  not  exclude  orphan 
Superfund  or  Brov«ifield  sites. 
Therefore,  since  neither  orphan 
Superfund  sites  nor  Browrnfield  sites 
have  PRP's.  PRP  involvement  is  not  a 
prerequisite  threshold  requirement  for 
eligibility  or  selection  of  an  award. 

The  maximum  score  possible  under 
the  rating  factors  is  110  points. 

(a)  Coordination  (35  Points) 

(1)  Describe  the  history  of  the  working 
relationship  of  the  applicant.  EPA,  any 
other  Federal  agencies,  residents  or 
neighborhood-based  organizations,  and 
each  Potentially  Responsible  Party 
(PRP).  if  any.  When  describing  the 
working  relationship  with  EPA, 
appUcants  should  include  Superfund 
activity,  if  appropriate,  or  Brownfield 
activity.  Describe  any  site-specific 
commimity  relations  plans  and 
activities  including  pubUc  meetings  and 
other  outreach  activities  that  present  a 
complete  picture  of  the  community's 
involvement  and  any  likely  issues  that 
may  arise.  (25  points) 

(2)  Discuss  the  financial,  technical, 
and  other  resources  contributed.  (10 
points) 

Apphcants  will  be  scored  according 
to  ONLY  one  of  the  following  situations: 

(i)  The  site  is  an  orphan  Superfund 
site  or  a  Browrnfield  site.  The  applicant 
will  receive  the  full  score.  (5  points) 
or 

(ii)  The  site  is  a  Superfund  site  and 
the  total  PRP  contributions  are  equal  to 
or  exceed  1  %  of  the  requested  grant 
sum.  (10  points) 
or 

(iii)  The  site  is  a  Superfund  site  and 
one  or  more  PRPs  have  been  identified 
and  total  contributions  are  less  than  1% 
of  the  requested  grant  sum.  (5  points) 

(b)  Activities  (25  Points) 

(1)  (i)  For  Superfund  sites:  Describe 
the  extent  of  the  remediation  work  on 
the  soil;  provide  a  comprehensive 
picture  of  cleanup  activities,  both 
planned  and  undertaken,  including  any 
relevant  site  information  that 
demonstrates  the  applicant's  need,  and 
describe  how  coordinated  efforts  of  the 
appUcant,  PRPs,  residents,  and 
Superfund  activities  will  reduce  overall 
lead  risk.  (15  points) 

or 
(ii)  For  Brownfield  sites:  Applicants 
must  provide  information  about 
whether  or  not  lead  soil  contamination 
exists  (if  known)  including  the  level  of 
contamination.  If  soil  lead  levels  exist, 
or  are  likely  to  exist,  that  need 
remediation,  appUcants  must  describe 
how  remediation  wiU  occur.  (15  points) 

(2)  Describe  which  non-HUD  funding 
sources  have  been  secured  to  abate 
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extenor  lead-based  paint  hazards.  (10 
points) 

(c)  Strategy  (20  Points) 

(1)  Discuss  the  quality  and  cost- 
effectiveness  of  the  proposed  lead-based 
{}aint  hazard  control  strategy,  especially 
as  it  relates  to  Superfund  cleanup 
activities  or  Brownfield  sites,  HUD  lead- 
based  paint  hazard  control,  and  how 
they  fit  into  an  overall  environmental 
lead  risk  reduction  scenario.  The  overall 
plan  must  include:  the  selection  of  sub- 
grantees  and  other  sub-recipients  to 
assist  in  implementing  the  project;  the 
total  number  of  units  to  be  tested  and 
treated  and  the  rationale  for  this  total; 
the  abatement/hazard  control  methods 
and  levels  of  treatment  proposed,  and 
number  of  units  by  type  of  treatment; 
the  amount  of  prior  hazard  control 
experience;  financing  mechanisms  for 
hazard  control  activities  and  the  process 
for  recruiting  property  owmers  (if 
applicable);  temporary  relocation  plans, 
if  needed;  and  the  degree  to  which  the 
strategy  focuses  on  households  in 
eligible  housing  with  children  under  the 
age  of  6  years  (if  applicable).  (8  points) 

(2)  The  level  of  coordination  between 
the  applicant,  HUD,  and  the  Superfund 
program  or  the  Brownfield  program;  the 
experience  of  the  applicant  with 
environmental  issues;  the  experience  of 
the  applicant  with  environmental 
justice  issues;  the  experience  of  the 
apphcant  in  dealing  with  the  private 
sector,  especially  for  Supeffund  sites 
vdth  PRPs.  (7  points) 

(3)  A  program  for  education  and 
outreach  to  the  people  residing  on  or 
near  the  Superfund  site  or  on  or  near  the 
Brownfield  site  on  the  hazards  of  lead 
in  paint,  soil,  and  dust,  including  blood 
lead  screening  of  young  children  and,  if 
necessary,  referral  for  medical 
treatment.  Include  roles  and 
responsibilities  and  approaches 
undertaken  by  the  groups  and 
organizations  involved  in  both 
education  and  outreach,  and  blood  lead 
testing  and  medical  follow-up.  (5 
points) 

(d)  Management  and  Budget  Plan  (20 

Points) 

The  Management  and  Budget  Plan 
shall  include: 

(1)  A  narrative  describing  how  the 
process  and  tasks  of  the  grant  program 
will  be  coordinated  and  managed  by  the 
personnel  discussed  in  the  strategy 
rating  factor.  Provide  a  brief  narrative 
for  each  major  budget  subtask  and 
justification  for  each  functional  cost 
element,  explaining  its  planned  use.  (8 
points) 

(2)  A  budget  proposal  for  each  major 
cost  element  of  the  HUD  grant,  a  task  by 


task  spreadsheet  for  the  HUD  grant  and 
Part  B  of  Standard  Form  424A,  for  the 
match  and  other  resources  contributed 
by  the  applicant  and  the  budget  for  the 
Superfund  part  of  the  project  or  the 
Brownfield  part  of  the  project  as 
applicable.  If  applicable,  describe 
specifically  how  Superfund  dollars  and 
HUD  dollars  will  be  allocated  and 
tracked  and  whether  or  not  Superfund 
dollars  will  be  used  to  control  exterior 
lead-based  paint  hazards  as  part  of  the 
soil  remediation  plan.  (8  points) 

(3)  At  a  minimum,  the  applicant  shall 
provide  a  10  percent  matching 
contribution  of  the  requested  grant  sum. 
Points  for  this  factor  will  be  awarded 
only  for  the  amount  of  the  net 
contributions  that  exceed  the  10  percent 
statutory  minimum.  Contributions  may 
be  cash  or  in-kind,  or  a  combination  of 
both.  In-kind  contributions  must  be 
given  a  monetary  value.  PRPs  may 
contribute  cash  to  meet  this  10  percent 
matching  contribution  requirement. 
Community  Development  Block  Grant 
funds  are  the  only  Federal  funds  which 
may  be  considered  part  of  the  10 
percent  matching  contribution,  when 
they  are  specifically  dedicated  to  this 
project.  Additional  resources  committed 
to  the  program  that  exceed  the 
minimum  required  10  percent  match 
will  provide  points  for  this  rating  factor. 
Each  source  of  contributions,  cash  or  in- 
kind,  both  for  the  required  minimum 
and  additional  amoimts,  shall  be  made 
in  a  letter  of  commitment  from  the 
contributing  entity,  whether  a  public  or 
private  source,  and  shall  describe  the 
contributed  resources  that  will  be  used 
in  the  program.  The  absence  of  letters 
providing  specific  details  and  amount  of 
the  actual  contributions  will  result  in 
that  contribution  not  being  counted.  (4 
points) 

(e)  Actions  Affirmatively  Furthering 
Fair  Housing  in  Department  Programs 
(10  Points) 

Extent  to  which  proposal 
affirmatively  furthers  fair  housing  and 
environmental  justice  for  all  persons 
regardless  of  race,  color,  national  origin, 
religion,  sex,  disabiUty  (including 
children  with  EBL),  or  familial  status 
(size  of  family  and  number  of  children). 
Special  consideration  will  be  given  to 
particularly  irmovative  strategies  and 
those  designed  to  remedy  the  effects  of 
identified  past  discrimination. 
Applicants  with  existing  grants  should 
discuss  outstanding  current  activity  on 
the  factors  specified  below.  Proposals 
which  receive  the  full  ten  points  will 
have  addressed,  in  depth,  the  foUovdng 
issues: 

(1)  Outreach  strategies  and 
methodologies  to  provide  lead  hazard- 


free  housing  to  all  segments  of  the 
population:  homeowners,  owners  of 
rental  properties,  and  tenants;  especially 
for  occupants  least  likely  to  receive  its 
benefits.  Once  the  population  to  which 
outreach  wall  be  "targeted"  is  identified, 
(e.g.;  homeowners  who  are  racial 
minorities  living  in  minority- 
concentrated  areas  or  owners  of 
properties  with  under-served  tenants 
such  as  minority  renters  with  large 
families  containing  young  children), 
outreach  strategies  directed  specifically 
to  them  should  be  multifaceted.  This 
criterion  goes  beyond  testing  and  hazard 
control;  it  concerns  what  happens  to  the 
units  after  the  lead  hazard  control  and 
tries  to  ensure  that  all  families  will  have 
adeouate,  lead  hazard-safe  housing. 
(2)  Demonstrate  how  the  funding 
would  be  used  in  conjimction  with  the 
State  or  local  government's  Fair  Housing 
Planning  strategy  to  overcome  any 
identified  impediment  to  fair  housing 
choice,  which  pertains  to  lead-based 
paint,  and  how  experience  with  this 
program  will  be  used  to  update  these 
documents.  Specific  impediments, 
plans  for  correcting  the  identified 
impediments,  and  planned  updates  to 
the  analysis  of  impediments  should  be 
described. 

Section  7.4    Checklist  of  Application 
Submission  Requirements 

7.4.1  Applicant  Data 

See  Category  A,  Section  5.1  (a)-{k). 

7.4.2  Proposed  Activities 

See  Category  A,  Section  5.2  (a)-(d). 

7.4.3  Certifications  and  Assurances 
See  Category  A,  Section  5.3  (a)-(k). 

Section  8.  Corrections  to  Deficient 
Applications 

Shortly  after  the  expiration  of  the 
NOFA  submission  deadline  date,  HUD 
will  notify  applicants  in  writing  of  any 
minor  deficiencies  in  the  applications 
that  are  not  of  a  substantive  nature  and 
do  not  affect  the  score,  such  as  an 
omitted  certification  or  illegible 
signature.  The  applicant  shall  submit 
corrections,  which  must  be  received  at 
the  Office  of  Lead  Hazard  Control 
within  21  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  minor  deficiencies.  Electronic  or 
FAX  transmittal  is  not  an  acceptable 
transmittal  mode.  Corrections  to  minor 
deficiencies  will  be  accepted  within  the 
21-day  time  limit.  Applicants  that  do 
not  make  timely  response  to  requests  for 
deficiency  corrections  shall  be  removed 
from  further  consideration  for  an  award. 

Applicants  shall  only  be  permitted  to 
correct  those  deficiencies  determined  by 
HUD  to  be  minor.  Deficiencies 
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determined  by  HUD  to  be  substantive 
and  which  may  affect  the  score  may  not 
be  corrected. 

Section  9    \  d  rr  nistrative  Provisions 

9.1  Obligation  of  Funds 

(a)  Provision  of  Fimds 

Funding  shall  be  provided  on  a  cost- 
reimbursable  basis  not  to  exceed  the 
amount  of  the  grant,  except  as  otherwise 
provided  in  Sections  9.2  and  9.3  of  this 
NOFA. 

(b)  Availabihty  of  Funds 

All  payments  will  be  made  on  a  cost- 
reimbursable  basis,  except  that  a  one  (1) 
percent  final  payment  shall  be  made 
upon  completion  of  all  tasks  and 
delivery  of  an  acceptable  final  report. 

HUD  will  release  funds  for  the 
inspection  of  units  and  for  conducting 
the  lead  hazard  control  phase  (interim 
controls,  hazard  abatement,  or  complete 
abatement)  of  the  program  after  the 
grantee  has  submitted  and  secured  HUD 
approval  of  HUD  Form  7015.15  (Request 
for  Release  of  Fimds)  which  certifies 
that  the  grantee  has  fulfilled  the 
environmental  review  requirements  of 
the  grant.  ' 

9.2  Increases  of  Awards 

After  executing  the  grant  agreement 
and  initial  obligation  of  funds,  HUD  will 
not  increase  the  grant  siun  or  the  total 
amount  to  be  obligated  based  upon  the 
original  scope  of  work.  Amounts 
awarded  may  only  be  increased  as  . 
provided  in  Section  9.3,  Dieobligation,  of 
this  NOFA. 

9.3  Deobligation 

(a)  Reasons  for  IDeobligation 

HUD  may  deobligate  amounts  for  the 
grant  if  proposed  activities  are  not 
initiated  or  completed  wdthin  the 
required  time  after  the  award  effective 
date.  The  grant  agreement  will  set  forth 
in  detail  other  circumstances  under 
which  funds  may  be  deobligated  and 
other  sanctions  imposed. 

(b)  Treatment  of  IDeobUgated  Fimds 

HUD  may  imdertake  either  or  both  of 
the  following  actions: 

(1)  Readvertise  the  availability  of 
funds  that  have  been  deobligated  under 
this  section  in  a  new  NOFA;  or 

(2)  Choose  additional  applications 
which  were  submitted  in  response  to 
this  NOFA  in  accordance  with  the 
selection  process  described  in  Section 
4.1  and  Section  7.3  of  this  NOFA. 

9.4  Reports 

The  grantee  shall  submit  the 
following  types  of  reports: 


(a)  Progress  Reports 

The  grantee  shall  submit  quarterly 
progress  reports  in  accordance  with 
HUD  requirements.  These  progress 
reports  shall  include  expenditure 
reports  and  a  narrative  describing 
important  events,  milestones,  work  plan 
progress,  and  problems  encountered 
during  the  period  covered. 

(b)  Final  Report 

The  grantee  shall  submit  a  final  report 
in  accordance  with  the  procedures  of 
HUD's  Management  Reporting  System. 
The  report  shall  summarize  the 
applicant's  plans,  execution  of  the 
plans,  achievements  noted,  and  lessons 
learned.  The  report  need  not  be  lengthy, 
but  should  be  of  a  quaUty  and  detail  to 
provide  a  free-standing  description  to 
any  outside  reader  of  all  of  the 
applicant's  woii:  and  achievements 
under  the  grant. 

Section  10.  Findings  and  Certifications 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implements  Section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969,  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
pubUc  inspection  during  regular 
business  hours  in  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  10276,  Washington,  D.C.  20410. 

Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  8(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUdes  and 
procediires  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  this  NOFA, 
grants  will  be  made  for  the  control  of 
lead-based  paint  and  lead-dust  hazards 
in  low-income  owner-occupied  units 
and  privately  owned  low-income  rental 
imits.  Although  the  Department 
encourages  States  and  local 
governments  to  initiate  or  expand  lead- 
based  paint  certification,  testing, 
abatement,  and  financing  programs,  any 
action  by  a  State  or  local  government  in 
these  areas  is  voluiitary.  Because  action 
is  not  mandatory,  the  NOFA  does  not 
impinge  upon  the  relationships  between 
the  Federal  government  and  State  and 


local  governments,  and  the  notice  is  not 
subject  to  review  under  the  Order. 

Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  document  will 
likely  have  a  beneficial  impact  on 
family  formation,  maintenance  and 
general  well-being.  This  NOFA,  insofar 
as  it  funds  repairs  to  privately  owned 
housing,  will  assist  in  preserving  decent 
housing  stock  for  low-income  resident 
famiUes.  Accordingly,  since  the  impact 
on  the  family  is  beneficial,  no  further 
review  is  considered  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountabiUty  and  integrity  in 
the  provision  of  certain  types  of 
eissistance  administered  bv  HUD.  On 
January  14,  1992  (57  FR  1942),  HUD 
pubUshed  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  imder  this  NOFA  as  follows: 

a.  Doctmientation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
appUcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  matehal,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

b.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosiu^ 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  apphcant 
disclosure  reports,  but  in  no  case  for  a 
penod  less  than  three  years.  All  reports. 
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both  applicant  disclosures  and  updates, 
will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15. 

Prohibition  Against  Lobbying  Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991  (31  U.S.C.  1352) 
(the  Byrd  Amendment),  which  prohibits 
applicants  from  using  appropriated 
hinds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan. 
Applicants  are  required  to  certify,  using 
the  certification  found  at  Appendix  A  to 
24  CFR  part  87,  that  they  will  not,  and 
have  not,  used  appropriated  funds  for 
any  prohibited  lobbying  activities.  In 
addition,  applicants  must  disclose, 
using  Standard  Form  LLL,  "Disclosure 
of  Lobbying  Activities,"  any  funds, 
other  than  Federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  Federal  employees,  members 
of  Congress,  and  Congressional  staff 
regarding  specific  grants  or  contracts. 

Procurement  Standards 

All  grantees  are  governed  by  and 
should  consult  24  CFR  sections  85.36 
and  85.37,  which  implement  OMB 
Circtilar  A-102  and  detail  the 
procedures  for  subcontracts  and  sub- 
grants  by  States  and  local  governments. 
Under  §  85.36,  which  pertains  to 
subcontracts,  small  purchase  procedures 
can  be  used  for  contracts  up  to 
$100,000,  and  require  price  or  rate 
quotations  from  several  sources  (three  is 
acceptable):  above  that  threshold,  more 
formal  procedures  are  required  (note 
that  §  85.36  treaU  States  differently  than 
local  govenunents).  Section  85.37 
procedures  ^>ply  to  sub-grants,  and  are 
not  as  restrictive.  If  States  have  more 
restrictive  standards  for  contracts  and 
grants,  the  State  standards  can  be 
applied.  All  grantees  should  consult  and 
become  familiar  with  §§  85.36  and  85.37 


before  issuing  subcontracts  or  sub- 
grants. 

Davis-Bacon  Act 

The  Davis-Bacon  Act  does  not  apply 
to  this  program.  However,  if  grant  funds 
are  used  in  conjunction  with  other 
Federal  programs  In  which  Davis-Bacon 
prevailing  wage  rates  apply,  then  Davis- 
Bacon  provisions  would  apply  to  the 
extent  required  under  the  other  Federal 
programs. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions — 
Section  103  of  the  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  all  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  fimdlng  decisions  are 
restrained  by  part  4  from  providing 
advance  Informatloa  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  ethics  related 
questions  should  contact  HUD's  Ethics 
Law  Division  (202)  706-3815  (This  is 
not  a  toll-free  number). 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Niunber  for  this  program  is 
14.900. 

Dated:  \Uy  22,  1997. 
DmtU  E.  Jacaks, 
Director.  Office  of  Lead  Hazard  Control. 

AfHMttdix  A— KalevMrt  Ferferai  RogitUtiMM 
•ad  GiiidalijiM 

To  seoire  any  of  the  documents  listed,  call 
the  listed  telephoae  number  (^nerally  act 
toll-free). 


REGULATIONS 

1.  Worker  Protection:  OSHA  publlcatioD— 
Telephone:  202-219-4667. 

OSHA  Regulations  (available  for  a  charge) — 

Government  Printing  Office — Telephone: 

202-512-1800. 
—General  Industry  Lead  Standard,  29  CFR 

1910.1025:  (Document  Number 

869022001124). 
— Lead  Exposure  in  Construction,  29  CFR 

1926.62,  and  appendices  A,  B,  C,  and  D; 

published  58  FR  26590  (May  4, 1993). 

(Document  Number  869022001141). 

2.  Waste  Disposal:  40  CFR  parts  260-268 
(EPA  regulations)— Telephone  1-600-424- 
9346. 

3.  Lead;  Requirements  for  Lead-Based  Paint 
Activities  in  Target  Housing  and  Child- 
Occupied  Facilities:  Final  Rule:  40  CFR  part 
745  (EPA)  (State  Certification  and 
Accreditation  Program  for  thoee  engaged  in 
lead-baaed  paint  activities)— Telephone:  202- 
554-1404  (Toxic  Subatances  Control  Act 
Hotline). 

GUIDELINES 

1.  Lead-Based  Paint:  Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based  Paint 
Hazards  in  Housing;  HUD,  June  1995 
(available  for  a  charge) — Telephone:  800- 
245-2691: 

Post-Lead  Hazard  Control  Clearance,  No 
More  Than: 

100  Micrograms/ Sq.  Ft.  (Bare  and  Carpeted 

Floors) 
500  Micrograms/Sq.Pt.  (Window  Sills) 
800  Micrograma/Sq.Ft.  (Window  Tioi^s 

(Wells),  exterior  concrete  and  other  rough 

surfaces) 

2.  HUD  Handbook  1378,  Tenant 
Assistance,  Relocation  and  Real  Property 
Acquisition;  Telephone:  202-706-0336. 

3  Preventing  Lead  Poisoning  In  Young 
Children;  Centers  for  Disease  Control, 
Octobsr  1991:  Telephone:  770-4M-7330. 

REPORTS 

1.  Putting  the  Pieces  Together  Controlling 
Lead  Hazards  in  the  Nation's  Housing,  HUD, 
(Summary  and  Full  Report),  July  1995, 
(available  for  a  charge)— Telephone  800-245- 
2691: 

2.  Comprehensive  and  Workable  Plan  for 
the  Abatement  of  Lead-Based  Paint  in 
Privately  Owned  Housing:  Report  to  Congress 
(HUD.  December  7. 1990)  (available  for  a 
charge) — Telephone  800-245-2691. 


CDC  Classes  of  Blooo  Lead  Levels  in  O^ildren 


Class 


I  ... 
HA 

IIB 
III  . 


Cy- 
C6nlra- 

tion 
(l*l«L) 


10-14 


15-19 
20-44 


vx)nWKoni 


Child  is  not  considerad  to  be  la«(H»isoned. 

Large  number  or  proportion  of  children  with  bkwd  lead  levels  in  this  range  should  tigger  convnunity- 

wide  childhood  lead  poisoning  prevenlion  activities.  Children  in  Ihts  range  may  need  to  be  rescreened 

more  frequentty 
Child  should  receive  nutritional  and  educational  interventions  and  more  frequent  screening.  I(  the  blood 

lead  level  persists,  environmental  investigation  arxj  intervention  should  be  dorw. 
Child  should  receive  environmental  evaluation  and  remediation  and  a  mednal  evaluation;  may  need 

pharmacologic  treatment  ol  lead  poisoning. 
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CDC  Classes  of  Blood  Lead  Levels  in  Children— Continued 


Class 


IV 
V 


Con- 
centra- 
tion 


4&-69 
>70 


Comment 


Child  will  need  botti  medical  and  environmental  interventions,  including  chelation  therapy. 
Child  is  a  medical  emergency.  Medical  and  environmental  management  must  begin  invnediately. 


Appendix  B 
"Administrative  Costs" 
I.  Purpose 

The  intent  of  this  HUD  grant  program  is  to 
allow  the  Grantee  to  be  reimbuiised  for  the 
reasonable  direct  and  indirect  costs,  subject 
to  a  top  limit,  for  overall  management  of  the 
grant.  In  most  circumstances  the  Grantee, 
whether  a  state  or  a  local  government,  is 
expected  to  serve  principally  as  a  conduit  to 
pwss  funding  to  sub-grantees,  which  are  to  be 
responsible  for  performance  of  the  lead- 
hazard  reduction  work.  Congress  set  a  top 
limit  often  (10)  percent  of  the  total  grant  sum 
for  the  Grantee  to  perform  the  function  of 
overall  management  of  the  grant  program, 
including  passing  on  funding  to  sub^rantees. 
The  cost  of  that  function,  for  the  purpose  of 
this  grant,  is  deflned  as  the  "administrative 
cost"  of  the  grant,  and  is  limited  to  ten  (10) 
percent  of  the  total  grant  amount.  The 
balance  of  ninety  (90)  percent  or  more  of  the 
total  grant  sum  is  reserved  for  the  sub- 
grantee/direct-perforraers  of  the  lead-hazard 
reduction  work. 

n.  Administrative  Costs:  What  They  Are  Not 

For  the  purposes  of  this  HUD  grant 
program  for  States  and  local  governments  to 
provide  support  for  the  evaluation  and 
reduction  of  lead-hazards  in  low  and 
moderate-income,  private  target  housing:  the 
term  "administrative  costs"  should  not  be 
confused  with  the  terms  "general  and 
administrative  cost",  "indirect  costs", 
"overhead",  and  "burden  rate".  These  are 
accounting  terms,  usually  represented  by  a 
government-accepted  standard  p>ercentage 
rate.  The  percentage  rate  allocates  a  fair  share 
of  an  organization's  costs  that  cannot  be 
attributed  to  a  particular  project  or 
department  (such  as  the  chief  executive's 
salary  or  the  costs  of  the  organization's 
headquarters  building)  to  all  projects  and 
operating  departments  (such  as  the  Fire 
Department;  the  Police  Department;  the 
Community  Development  Department,  the 
Health  Department  or  this  program).  Such 
allocated  costs  are  added  to  those  projects'  or 
departments'  direct  costs  to  determine  their 
total  costs  to  the  organization. 

m.  Administrative  Costs:  What  They  Are 

For  the  purposes  of  this  HUD  grant 
program,  "Administrative  Costs"  are  the 
Grantee's  allowable  direct  costs  for  the 
overall  management  of  the  grant  program 
plus  the  allocable  indirect  costs.  The 
allowable  limit  of  such  costs  that  can  be 
reimt«irsed  under  this  program  is  ten  (10) 
percent  of  the  total  grant  sum.  Should  the 
Grantee's  actual  costs  for  overall  management 
of  the  grant  program  exceed  ten  (10)  percent 


of  the  total  grant  simi,  those  excess  costs 
shall  be  paid  for  by  the  Grantee.  However, 
excess  costs  paid  for  by  the  Grantee  and  may 
be  shown  as  part  of  the  requirement  for  cost- 
sharing  funds  to  support  the  grant. 

IV.  Administrative  Costs:  Definition 

A.  General 

Administrative  costs,  are  the  allowable, 
reasonable,«nd  allocable  direct  and  indirect 
costs  related  to  the  overall  management  of 
the  HUD  grant  for  lead-hazard  reduction 
activities.  Those  costs  shall  be  segregated  in 
a  separate  cost  center  within  the  Grantee's 
accounting  system,  and  they  are  eligible  costs 
for  reimbursement  as  part  of  the  grant, 
subject  to  the  ten  (10)  percent  limit.  Such 
administrative  costs  do  not  include  any  of 
the  staff  and  overhead  costs  directly  arising 
from  specific  sub-grantee  program  activities 
eligible  under  Section  3.4(c)  of  this  NOFA, 
because  those  costs  are  eligible  for 
reimbursement  under  a  sep>arate  cost  center 
as  a  direct  part  of  project  activities. 

The  Grantee  may  elect  to  serve  solely  as  a 
conduit  to  sub-grantees,  who  will  in  turn 
perform  the  direct  program  activities  eligible 
under  NOFA  Section  II.E.(5)  (a)  and  (b)  (ii) 
through  (vi),  or  the  grantee  may  elect  to 
perform  all  or  a  part  of  the  direct  program 
activities  in  other  parts  of  its  own 
organization,  which  shall  have  their  own 
segregated,  cost  centers  for  those  direct 
program  activities.  In  either  case,  not  more 
than  10  percent  of  the  total  HUD  grant  sum 
may  be  devoted  to  administrative  costs,  and 
not  less  than  90%  of  the  total  grant  sum  shall 
be  devoted  to  direct  program  activities. 
Grantee  shall  take  care  not  to  mix  or  attribute 
administrative  costs  to  the  direct  project  cost 
centers. 

B.  Specific 

Reasonable  costs  for  the  Grantee's  overall 
grant  management,  coordination,  monitoring, 
and  evaluation  are  eligible  administrative 
costs.  Subject  to  the  (10)  percent  limit,  such 
costs  include,  but  are  not  limited  to, 
necessary  expenditures  for  the  following, 
goods,  activities  and  services: 

(1)  Salaries,  wages,  and  related  costs  of  the 
Grantee's  staff,  the  staff  of  affiliated  public 
agencies,  or  other  staff  engaged  in  Grantee's 
overall  grant  management  activities.  In 
charging  costs  to  this  category  the  recipient 
may  either  include  the  entire  salary,  wages, 
and  related  costs  allocable  to  the  program  for 
each  person  whose  primary  responsibUities 
(more  than  65%  of  their  time)  with  regard  to 
the  grant  program  involve  direct  overall  grant 
management  assignments,  or  the  pro  rata 
share  of  the  salary,  wages,  and  related  costs 
of  each  person  whose  job  includes  any 
overall  grant  management  assignments.  The 


Grantee  may  use  only  one  of  these  two 
methods  during  this  program.  Overall  grant 
management  includes  the  following  types  of 
activities: 

(a)  Preparing  grantee  program  budgets  and 
schedules,  and  amendments  thereto; 

(b)  Developing  systems  for  the  selection 
and  award  of  funding  to  sub-grantees  and 
other  sub-recipients; 

(c)  Developing  suitable  agreements  for  use 
with  sub-grantees  and  other  sub-recipients  to 
carry  out  grant  activities: 

(d)  Developing  systems  for  assuring 
compliance  with  program  requirements; 

(e)  Monitoring  sul>-grantee  and  sub- 
recipient  activities  for  progress  and 
compliance  with  program  requirements: 

(f)  Preparing  presentations,  reports,  and 
other  documents  related  to  the  program  for 
submission  to  HUD; 

(g)  Evaluating  program  results  against 
stated  objectives;  and 

(h)  Providing  local  officials  and  citizens 
with  information  about  the  overall  grant 
program.  (However,  a  more  general  education 
program,  helping  the  public  understand  the 
nature  of  lead  hazards,  lead  hazard 
reduction,  blood-lead  screening,  and  the 
health  consequences  of  lead  poisoning  is  a 
direct  project  support  activity,  under  NOFA 
Section  II.E.(5){b).  and  should  not  be 
attributed  to  administrative  costs,  but  to  its 
own  cost  center.) 

(i)  Coordinating  the  resolution  of  overall 
grant  audit  and  monitoring  findings; 

(j)  Managing  or  supervising  persons  whose 
responsibilities  with  regard  to  the  program 
include  such  assignments  as  those  described 
in  paragraphs  (a)  through  (i). 

(2)  Travel  costs  incurred  for  official 
business  in  carrying  out  the  overall  grant 
management; 

(3)  Administrative  services  performed 
under  third  jjarty  contracts  or  agreements,  for 
services  directly  allocable  to  overall  grant 
management  such  as  overall-grant  legal 
services,  overall-grant  accounting  services, 
and  overall-grant  audit  services; 

(4)  Other  costs  for  goods  and  services 
required  for  and  directly  related  to  the 
overall  management  of  the  grant  program, 
including  such  goods  and  services  as 
telephone,  postage,  rental  of  equipment, 
renter's  insurance  for  the  program 
management  space,  utilities,  office  supplies, 
and  rental  and  maintenance  (but  not 
purchase)  of  office  space  for  the  program. 

(5)  The  fair  and  allocable  share  of  Grantee's 
general  costs  that  are  not  directly  attributable 
to  specific  projects  or  operating  departments 
such  as:  The  Mayor's  and  City  Council's 
salaries  and  related  costs;  the  costs  of  the 
City's  General  Council's  office,  not  charged 
off  to  particular  projects  or  operating 
departments;  and  the  costs  of  the  Qty's 
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Accounting  Departinent  not  charged  back  to 
specific  projects  or  operating  departments.  (If 
Grantee  has  an  established  burden  rate  it 
should  be  used:  if  not  Grantee  shall  be 
assigned  a  negotiated  provisional  burden 
rate,  subject  to  final  audit.) 

To  repeat,  all  of  the  above  activities  goods 
and  services:  l.a-j.,  2.,  3..  4.,  and  5.  are 
subject  to  the  ten  (10)  percent  limit. 

Appendix  C 

Section  217  of  Public  Law  104-134  (the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  110  Stat.  1321. 
approved  April  26, 1996)  amended  Section 
1011(a)  of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (Title  X)  to 
read  as  follows: 

S«c.  1011    Grants  for  Laad-Baaed  Paint 
Hazard  Reduction  in  Target  Housing 

(a)  GENERAL  AUTHORITY.  The  Secretary 
is  authorized  to  provide  grants  to  eligible 


applicants  to  evaluate  and  reduce  lead-based 
paint  hazards  in  housing  that  is  not  federally 
assisted  housing,  federally  owned  housing,  or 
public  housing,  in  accordance  with  the 
provisions  of  this  section.  Grants  shall  only 
be  made  under  this  section  to  provide 
assistance  for  housing  which  meets  the 
following  criteria — 

(1)  for  grants  made  to  assist  rental  housing, 
at  least  50  percent  of  the  units  must  be 
occupied  by  or  made  available  to  families 
with  incomes  at  or  below  50  percent  of  the 
area  median  income  level  and  the  remaining 
units  shall  be  occupied  or  made  available  to 
families  with  incomes  at  or  below  80  percent 
of  the  area  median  income  level,  and  in  all 
cases  the  landlord  shall  give  priority  in 
renting  units  assisted  under  this  section,  for 
not  less  than  3  years  following  the 
completion  of  lead  abatement  activities,  to 
fomilies  with  a  child  under  the  age  of  six 
years,  except  that  buildings  with  five  or  more 


units  may  have  20  percent  of  the  units 
occupied  by  families  with  incomes  above  80 
ftercent  of  area  median  income  level; 

(2)  for  grants  made  to  assist  housing  owned 
by  owner-occupants,  all  units  assisted  with 
grants  under  this  section  shall  be  the 
principal  residence  of  families  with  income 
at  or  below  80  percent  of  the  area  median 
income  level,  and  not  less  than  90  percent  of 
the  units  assisted  with  grants  under  this 
section  shall  be  occupied  by  a  child  under 
the  age  of  six  years  or  shall  be  units  where 

a  child  under  the  age  of  six  years  spends  a 
significant  amount  of  time  visiting;  and 

(3)  notwithstanding  paragraphs  (1)  and  (2), 
Round  n  grantees  who  receive  assistance 
under  this  section  may  use  such  assistance 
for  priority  housing. 
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Appendix  E — Elements  of  a  State 
Certification  Program 

Congress  has  assigned  Federal 
responsibility  to  the  Environmental 
Protection  Agency  (EPA)  for  the  definition, 
implementation,  and  oversight  of  State 
Certification  Programs  for  workers, 
contractors,  and  inspectors  engaged  in  the 
detection  and  reduction  of  lead-based  paint 
hazards.  The  Department  of  Housing  and 
Urban  Development  (HUD)  has  a  strong 
interest  in  the  strength  and  rigor  of  the  EPA 
program,  because  HUD  must  rely  on  the 
effectiveness  of  the  EPA  program  to  assure 
the  safe  detection  and  reduction  of  those 
lead-based  paint  hazards. 

In  October  1992,  Congress  passed  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  (Title  X  of  the  Housing  and 
Community  Development  Act  of  1992).  This 
legislation  required  EPA  to  promulgate 
regulations  governing  the  accreditation  of 
training  programs,  the  certification  of 
contractors  and  the  training  of  workers 
engaged  in  lead-based  paint  activities.  In 
addition,  EPA  was  directed  to  issue  work 


and 


practice  standards.  Under  the  statute,  lead- 
based  paint  activities  are  defined  as: 

(a)  In  the  case  of  target  housing:  risk 
assessment,  inspection,  and  abatement; 

(b)  In  the  case  of  any  public  building 
constructed  before  1978,  commercial 
building,  bridge,  or  other  structure  or 
superstructure:  identification  of  lead-based 
paint  and  materials  containing  lead-based 
paint,  deleading,  removal  of  lead  from 
bridges,  and  demolition. 

On  August  29, 1996  EPA  promulgated  a 
final  regulation  that  established  requirements 
for  lead-based  paint  activities  in  Target 
Housing  and  Child  Occupied  Facilities.  At  40 
CFR  part  745  Subpart  L,  the  Agency 
established  requirements  for  the  certification 
of  individuals  and  the  accreditation  of 
training  programs  as  well  as  work  practice 
standards.  At  40  CFR  part  745  Subpart  Q,  the 
Agency  established  procedures  and 
requirements  for  the  approval  of  State 
programs  that  would  be  administered  and 
enforced  in  lieu  of  the  Federal  Program  in 
that  State.  At  40  CFR  745.325  and  745.327. 
the  Agency  established  the  minimum 


programmatic  and  enforcement  elements  that 
a  program  must  have  in  order  to  be 
authorized.  States  will  have  until  August  30, 
1998  to  receive  authorization  from  the 
Agency.  After  that  date,  EPA  will  administer 
the  Federal  program  in  that  State.  Any  State 
that  is  applying  for  a  HUD  Lead-Based  Paint 
Hazard  Control  Grant  must  have  legislation 
that  provides  the  State  with  the  authority  to 
develop  a  program  that  reflects  substantial 
progress  towards  fulfilling  the  requirements 
of  40  CFR  745.325  and  327.  Thus,  while  HUD 
does  not  require  that  40  CFR  part  745  be  fully 
implemented  at  this  time,  a  State  must  have 
enacted  legislation  which  will  support  the 
eventual  implementation  of  all  requirements 
set  forth  in  EPA's  final  rule.  States  should  be 
aware  that  effective  August  30, 1998,  HUD 
will  not  award  grants  for  lead-based  f>aint 
hazard  evaluation  or  reduction  to  a  State 
unless  such  State  has  an  authorized  program 
under  section  404  of  the  Toxic  Substances 
Control  Act. 

|FR  Doc.  97-14383  Filed  6-2-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4228-N-01] 

Notice  of  Funding  Availability  for 
HOPE  VI  Public  Housing  Demolition — 
Fiscal  Year  1997 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 

SUMMAhY:  This  notice  informs  Public 
Housing  Agencies  (PHAs)  of  the 
availability  of  up  to  S30  million  in 
HOPE  VI  funding  for  the  demolition  of 
obsolete  Public  Housing  units  without 
revitalization,  where  the  demolition 
would  otherwise  not  occur  due  to  lack 
of  available  resources.  Indian  Housing 
Authorities  are  not  eligible  to  apply. 
DATES:  An  original  application  must  be 
received  at  HUD  Headquarters, 
Attention:  Director,  Office  of  Public 
Housing  Investments,  451  Seventh 
Street,  SW,  Room  4138,  Washington,  DC 
20410,  on  or  before  4  p.m.  eastern  time 
on  August  4,  1997.  The  application 
deadline  for  the  original  application 
delivered  to  HUD  Headquarters  is  firm 
as  to  date  and  hour.  PHAs  should  take 
this  into  account  and  submit 
applications  as  early  as  possible  to 
avoid  the  risk  brought  about  by 
unanticipated  delays  or  delivery-related 
problems.  In  particular,  PHAs  intending 
to  mail  applications  must  provide 
sufficient  time  to  permit  delivery  on  or 
before  the  deadline  date.  HUD  will 
disqualify  and  return  to  the  applicant 
any  application  that  it  receives  after  the 
deadline  date  and  time. 
Notwithstanding  the  foregoing,  HUD 
will  accept  any  application  the  original 
of  which  was  delivered  to  a  U.S.  post 
office  or  private  mailer  for  expedited 
delivery,  properly  addressed  to 
Headquarters  and  fully  paid  for,  no  later 
than  12:00  noon  local  time  on  the  day 
before  it  was  due  at  HUD,  for  scheduled 
delivery  prior  to  the  deadline 
established  above.  If  an  application 
arrives  at  HUD  Headquarters  after  the 
deadline  date  and  time  and  the 
applicant  wishes  to  make  a  case  that  it 
delivered  the  application  for  expedited 
delivery  on  time,  the  applicant  must 
document  with  an  official  receipt  from 
the  post  office  or  private  mailer  that  the 
application  was  received  by  12:00  noon 
local  time  on  the  day  before  it  was  due 
at  HUD. 

In  addition,  two  copies  of  the 
completed  application  must  be  received 
at  the  Field  Office.  The  deadlines  for 
submission  discussed  above  only  apply 


to  the  original,  official  copy,  not  to  the 
copies  of  the  application  going  to  the 
Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Milan  Ozdinec,  Director,  Office  of 
Urban  Revitalization,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Room  4142, 
Washington.  DC  20410;  telephone  (202) 
401-8812  (this  is  not  a  toll  free  number). 
Hearing-or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-TDDY,  which  is  a 
toll-free  number.  The  NOFA  is  also 
available  on  the  HUD  Home  Page,  at  the 
World  Wide  Web  aHittp:// 
www.hud.gov/nofas.html.  HUD  also 
will  post  frequently-asked  questions  and 
answers  on  the  Home  Page  throughout 
the  application  preparation  period. 

SUPPLEMENTARY  INFORMATION: 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

NOFAs  related  to  housing 
revitalization  that  HUD  has  published 
are  the  NOFA  for  Revitalization  of 
Severely  Distressed  Public  Housing 
(HOPE  VI),  which  was  published  on 
.^pril  14.  1997,  and  the  NOFA  for  the 
Comprehensive  Improvement 
Assistance  (CLAP)  Program,  which  was 
published  on  May  1,  1997.  Other 
NOFAs  related  to  housing  revitalization 
the  Lead-based  Paint  Hazard  Reduction 
NOFA,  which  is  published  elsewhere  in 
today's  Federal  Register,  and  the  NOFA 
for  the  Section  8  Rental  Certificate  and 


Voucher  Programs,  which  HUD  expects 
to  publish  within  the  next  few  weeks. 

lo  foster  comprehensive,  coordinated 
approaches  by  communities,  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  cmd  those  already 
published  appears  under  the  HUD 
Homepage  on  the  Internet,  which  can  be 
accessed  at  http://vkrww.hud.gov/ 
nofas.html.  Additional  steps  on  NOFA 
coordination  may  be  considered  for  FY 
1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

L  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  provided  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204;  approved 
September  26,  1996)  (the  1997 
Appropriations  Act),  under  the  heading 
"Revitalization  of  Severely  Distressed 
Public  Housing." 

B.  Fund  Availability 

This  NOFA  announces  the  availability 
of  up  to  $30  million  in  HOPE  VI  funding 
for  the  demolition  of  obsolete  Public 
Housing  units  without  revitalization, 
where  the  demolition  would  otherwise 
not  occur  due  to  lack  of  available 
resources.  Indian  Housing  Authorities 
are  not  eligible  to  apply. 

C.  Application  Limitations 

There  is  no  minimum  or  maximum 
limitation  on  the  size  of  the  PHA  that 
may  apply  or  on  the  number  of  dwelling 
units  for  which  demolition  funding  is 
requested.  The  Department  will  limit 
the  eligible  demolition  funding  per  unit 
to  $5,000  for  vacant  units  and  $6,500  for 
occupied  units  that  require  resident 
relocation.  In  addition,  there  will  be  a 
$3,000,000  limit  on  each  grant.  A  PHA 
may  apply  for  funding  for  only  one 
public  housing  development. 
Contiguous  developments  will  be 
considered  one  development  for 
purposes  of  this  NOFA. 

D.  Previously  Submitted  Demolition 
Applications 

PHAs  with  previously  submitted  and/ 
or  approved  demolition  applications 
that  include  dwelling  units  may  apply 
for  funding  under  this  NOFA  where  the 
PHA  has  not  signed  a  contract  to 
demolish  the  structure(s)  and  the  actual 
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demolition  costs  have  not  yet  been 
incurred.  This  NOFA  is  not  intended  to 
reimburse  PHAs  for  demolition  costs 
already  incurred. 

E.  Eligible  Costs 

Eligible  costs  include:  (1)  The  cost  of 
demolition,  including  any  required 
asbestos  and/or  lead-based  paint 
abatement,  of  dwelling  units  and 
nondwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
24  CFR  part  970  but  where  the  PHA  has 
not  yet  signed  a  contract  for  demolition 
and  the  building(s)  has  not  been 
demolished,  (2)  minimal  site  restoration 
after  demolition  and  subsequent  site 
improvements  to  benefit  the  remaining 
portion  of  the  project  or  to  make  the  site 
moK  saleable,  (3)  demolition  of 
nondwelling  facilities  are  eligible  costs 
only  where  related  to  the  demolition  of 
the  dwelling  units,  (4)  necessary 
administrative  costs,  and  relocation  and 
other  assistance  costs  related  to  the 
permanent  relocation. 

n.  NOFA  Application  Requirements 

The  PHA  shall  submit  the  original 
NOFA  Application  to  the  address 
speciRed  by  the  date  specified  in  the 
DATE  section  above.  An  application 
must  contain  all  of  the  items  in  A-E  of 
this  section  to  be  considered  complete 
for  the  purposes  of  this  section.  The 
NOFA  Application  is  comprised  of  the 
following  documents: 

A.  Demolition  Application 

In  order  for  a  demolition  application 
to  be  complete  the  PHA  must  address 
each  of  the  requirements  identified 
below  in  II.  A.  1.  (a-i).  Where  the 
Processing  Center  or  Headquarters 
detennines  that  more  information  is 
needed  to  clarify  the  submission  with 
respect  to  one  or  more  part  970 
requirements,  the  PHA  will  be  required 
to  submit  supplementary 
documentation.  The  PHA  may  be 
'  requested  to  provide  this  supplementary 
information  at  any  time  in  the  review 
process.  However,  where  the  PHA  has 
failed  to  address  a  requirement  under 
part  970  the  application  will  be 
determined  to  be  incomplete  and  will 
not  be  processed  further  in  connection 
with  this  NOFA. 

1.  If  a  demolition  application  has  not 
been  previously  submitted,  the  PHA 
shall  submit  a  demolition  application  in 
accordance  with  24  CFR  part  970.  In 
order  for  a  demolition  application  to  be 
complete  it  shall  include  the  following: 

a.  A  description  of  the  property 
involved  (§  970.8(a)): 

b.  A  description  of,  as  well  as  a 
timetable  for,  the  specific  action 
proposed  (§  970.8(b)); 


c.  A  statement  justifying  the  proposed 
demolition  based  on  24  CFR  970.6: 

(a)  "In  the  case  of  demolition  of  all  or 
a  portion  of  a  project,  the  project,  or 
portion  of  the  project,  is  obsolete  as  to 
physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes  and  no  reasonable  program  of 
modifications,  is  feasible  to  return  the 
project  or  portion  of  the  project  to  useful 
life."  (§  970.6(a)) 

(b)  "In  the  case  of  demolition  of  only 
a  portion  of  a  project,  the  demolition 
will  help  to  assure  the  useful  life  of  the 
remaining  portion  of  the  project  (e.g.,  to 
reduce  project  density  to  permit  better 
access  by  emergency,  fire,  or  rescue 
services)."  (§  970.6(b)) 

d.  If  applicable,  a  plan  for  the 
relocation  of  residents  who  would  be 
displaced  by  the  proposed  demolition 
(§  970.5).  The  relocation  plan  must  at 
least  indicate: 

(1)  The  number  of  residents  to  be 
displaced; 

(2)  What  counseling  and  advisory 
services  the  PHA  plans  to  provide; 

(3)  What  housing  resources  are 
expected  to  be  available  to  provide 
housing  for  those  displaced  residents; 

(4)  An  estimate  of  the  cost  of  advisory 
services  and  resident  moving  expenses 
and  the  expected  source  for  payment  of 
these  costs;  and 

(5)  The  minimum  official  notice  that 
the  PHA  will  give  residents  before  they 
are  required  to  move  (§  970.8(d)). 

e.  The  application  must  be  developed 
in  consultation  with  residents  and  any 
resident  organizations  at  the 
development,  as  well  as  any  PHA-wide 
organizations.  Copies  of  resident 
comments  and  the  PHA's  evaluation  of 
those  comments  must  be  submitted. 
(§§  970.4(a)  and  970.8(e)) 

f.  Evidence  of  compliance  with  the 
requirement  for  offering  of  the  property 
to  any  resident  organizations  at  the 
development  for  purchase,  as  required 
in  §  970.13,  or  documentation  that  the 
application  fits  one  of  the  exceptions.' 
Evidence  must  be  submitted  as  to  the 
residents'  response  to  the  offer  or  that 
the  time  for  response  has  expired. 
(§970.13) 

g.  A  relocation  certification  regarding 
relocation  of  residents,  in  accordance 
with  §  970.5(h)(1);  (See  §  970.8(h).) 


'  At  a  minimum  (he  PHA's  demolition  application 
submitted  to  HUD  must  include  a  signed  and  dated 
copy  of  the  letter  of  offer  to  the  resident 
organization  at  the  affected  development  or  where 
no  resident  organization  exists,  a  copy  of  the 
notification  of  a  meeting  with  residents  for  the 
purpose  of  assisting  the  residents  to  organize  and 
a  certification  that  the  notification  has  been  issued. 
As  required  by  the  regulation,  the  PHA  must 
complete  this  requirement  for  the  demolition 
application  to  be  approved. 


h.  Estimated  balance  of  development 
debt,  under  the  Aimual  Contributions 
Contract  (ACC),  for  development  and 
modernization  debt;  ^  (§  970. 8(k))  and 

i.  A  signed  and  dated  resolution  by 
the  Board  of  Commissioners  approving 
the  demolition  application.  (970. 8(n)) 

2.  If  a  demolition  application  has  been 
submitted  to  HUD  previously  but  not 
yet  been  approved,  the  PHA  shall 
submit  a  copy  of  its  letter  transmitting 
the  application  to  HUD. 

3.  If  a  demolition/ disposition 
application  has  been  submiKed  and 
approved  by  HUD,  the  PHA  shall  submit 
a  copy  of  HUD's  signed  and  dated 
approval  letter. 

B.  Narrative  Statements,  in  an  original 
and  two  copies,  addressing  each  of  the 
program  threshold  criteria  and  the 
rating  factors  in  Sections  III  and  IV  of 
this  NOFA. 

C.  An  Implementation  Schedule, 
showing  the  start  and  completion  dates 
of  the  proposed  demolition  by  phases  if 
any. 

D.  Budget  Form  HUD-52825-A.  HOPE 
VI  Budget,  Parts  I  and  I/,  in  an  original 
and  two  copies. 

E.  Required  HUD  Certifications 

Copies  of  the  required  certifications 
are  contained  in  the  Fiscal  Year  (FY) 
1997  HOPE  VI  ApplicaUon  Kit  which 
will  be  mailed  to  each  PHA. 

1.  SF-424,  Application  for  Federal 
Assistance.  This  form  must  be  signed  by 
the  Executive  Director  of  the  PHA. 

2.  A  letter  from  the  Chief  Executive. 
A  letter  from  the  Chief  Executive  of  the 
applicable  jurisdiction  in  support  of  the 
application. 

3.  Compliance  with  the  Consolidated 
Plan.  A  certification  by  the  public 
official  responsible  for  submitting  the 
Consolidated  Plan  under  24  CFR  part  91 
that  the  proposed  activities  are 
consistent  with  the  approved 
Consolidated  Plan  of  the  State  or  unit  of 
genera]  local  government  within  which 
the  development  is  located. 

4.  Form  HUD-52820-A,  PHA  Board 
Resolution  for  Submission  of  HOPE  VI 
Application. 

5.  Form  HUD-50070,  Certification  for 
a  Drug-Free  Workplace,  in  an  original 
only. 

6.  Form  HUD-50071.  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements,  in  an  original 
only,  required  of  PHAs  applying  for 
grants  exceeding  $100,000. 

7.  Form  SF-LLL,  Disclosure  of 
Lobbying  Activities,  in  an  original  only, 
required  where  any  funds,  other  than 


2  Where  the  HA  does  not  have  information  on  the 
debt,  the  Processing  Center  will  contact  Ihe  Office 
of  Finance  and  Accounting  to  determine  the  debt. 
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federally  appropriated  funds,  will  be  or 
have  been  used  to  influence  Federal 
workers.  Members  of  Congress  and  their 
staff  regarding  specific  grants  or 
contracts.  The  PHA  determines  if  the 
submission  of  the  SF-LLL  is  applicable. 

8.  Form  HUD  2880.  Recipient 
Disclosure/Update  Report,  in  an  original 
only. 

m.  Frogran  Threthald  Criteria 

This  section  identifies  criteria  which 
must  be  satisfied  by  each  application  in 
order  for  it  to  be  rated  and  ranked.  HUD 
will  determine  whether  each  criterion 
has  been  satisfied,  based  on  the 
information  submitted  in  accordance 
with  the  specific  requirements  of 
Sections  II,  III  and  IV  of  this  NOFA  and 
available  program  reports  (e.g.,  LOGOS 
Quarterly  Reports,  FHEO  Records).  Only 
complete  applications  will  be  rated 
under  this  NOFA. 

There  are  four  program  threshold 
criteria  as  follows: 

A.  Completeness  of  the  Application 

For  an  application  to  be  complete,  the 
PHA  must  address  each  requirement 
identified  in  Section  II.  With  reference 
to  the  demolition  portion  of  the 
application,  the  demolition  application 
must  be  complete  in  terms  of  addressing 
each  of  the  regulatory  requirements 
found  in  Section  11  A.  1.  a-i  of  this 
NOFA.  The  demolition  application  does 
not  have  to  be  approved  prior  to  rating 
or  funding  decisions. 

B.  Progress  in  Obligation  of 
\4odemization  Funds 

Based  on  the  12/30/1996  Quarteriy 
Letter  of  Credit  Control  System  (LOCCS) 
Report,  at  least  90  percent  of 
modernization  (i.e..  Comprehensive 
Improvement  Assistance  Program  or 
Comprehensive  Grant  Program)  funds 
approved  for  Fiscal  Year  1994  and  prior 
years  have  been  obligated. 

C.  Need  for  Demolition  Funding 

The  PHA  must  demonstrate  through 
written  documentation  that  without 
HUD  funds  the  demolition  of  this 
development  or  portion  of  the 
development  could  not  take  place.  A 
Comprehensive  Grant  Program  (CGP) 
participant  must  provide  a  copy  of  its 
1997  Annual  Statement.  Using  the 
Annual  Statement,  the  PHA  must 
demonstrate  that  either  (a)  50  percent  or 
more  of  its  CGP  funds  for  one  year  will 
be  used  to  fund  emergency  needs,  or  (b) 
SO  percent  or  more  of  its  CGP  funds  are 
needed  for  a  combination  of  emergency 
needs,  and  critical  needs '.  The  CGP 


PHA  must  provide  aii  itemized  list  of 
emergency  and/or  critical  needs,  the 
individual  and  total  cost  of  these  work 
items  accompanied  by  either  a 
municipal  order  or  a  narrative 
demonstrating  the  gravity  of  the  critical 
needs  in  order  to  address  the  threshold 
requirement. 

A  non-CGP  PHA  must  demonstrate 
that  it  does  not  have  adequate  reserves 
to  perform  the  demolition  and  maintain 
a  reasonable  operating  reserve.  The  PHA 
must  enumerate  its  capital  reserves  and 
then  describe  the  amount  of  its  capital 
reserves  that  it  anticipates  will  be  used 
for  emergency  and/or  critical  needs  in 
FY  1997.  Such  a  PHA  must  provide  the 
speciRc  dollar  amount  of  the  capital 
reserves,  an  itemized  list  of  the 
emergency  and/or  critical  needs  work 
items,  and  the  individual  and  total  cost 
of  these  work  items  accompanied  by  a 
narrative  demonstrating  the  gravity  of 
the  critical  needs  that  it  is  going  to  use 
its  funds  to  correct. 

D.  Civil  Rights  Compliance 

The  Department  will  use  the 
following  standards  to  assess 
compliance  with  civil  rights  laws  at  the 
threshold  review.  In  making  this 
assessment,  the  Department  shall  review 
appropriate  records  maintained  by  the 
Office  of  Fair  Housing  and  Equal 
Opportunity,  e.g.,  records  of  monitoring, 
audit,  or  compliance  review  findings, 
complaint  determinations,  compliance 
agreements,  etc.  If  the  review  reveals  the 
existence  of  any  of  the  following,  the 
application  will  be  rejected. 

U)  There  is  a  p>ending  civil  rights  suit 
against  the  sponsor  instituted  by  the 
Department  of  Justice. 

(2)  There  is  an  outstanding  finding  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders  or  regulations 
as  a  result  of  formal  administrative 
proceedings,  unless  the  applicant  is 
operating  under  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  area  of  noncompliance,  or  is 
currently  negotiating  such  an  agreement 
with  the  Department. 

(3)  There  is  an  unresolved  Secretarial 
charge  of  discrimination  issued  under 
Section  810(g)  of  the  Fair  Housing  Act, 
as  implemented  by  24  CFR  103.400. 

(4)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  it  by  a  private 
individual,  unless  the  applicant  is 
operating  in  compliance  with  a  court 


>  CritiMl  D80ds  are  definod  ••  modemizatioo 
Deed*  at  the  PHA  that  an  a  thraat  to  health  and 


safety  of  residents  but  that  do  not  qualify 
technically  as  an  emet^ncy  since  there  is  no 
immediate  threat  to  tenant  health  or  safety. 
Examples  of  critical  needs  include  the  repair  of 
roofs  and  pluntHng  in  cases  where  failure  to  repair 
the  problem  would  result  in  a  significant  increase 
in  the  expenditure  of  funds  in  the  future. 


order  designed  to  correct  the  area  of 
noncompliance,  or  the  applicant  has 
discharged  any  responsibility  arising 
from  such  litigation. 

IV.  Rating  Factors.  Maximum  [100 
PaiBts] 

A.  Extent  of  PHA  Need  for  Funding  for 
the  Demolition  (50  points] 

The  PHA  will  be  rated  on  the  extent 
to  which  fimds  are  needed  to  demolish 
the  targeted  development.  Using  the 
threshold  data  for  need  described  in 
III.C.  and  materials  presented  to  address 
this  factor.  HUD  will  rate  the  extent  of 
need  for  funding  for  the  proposed 
demolition. 

There  are  two  25  point  elements  that 
comprise  this  fiactor.  as  follows: 

Element  1 

CGP  PHAs  and  non-CGP  PHAs  will  be 
rated  depending  on  the  amount  of  CGP 
funds  or  capital  reserves  remaining  after 
taking  into  consideration  grant  funds 
used  for  emergency  and/or  critical 
needs.  A  CGP  PHA  must  provide  a 
comparison  of  the  total  cost  of 
demolition  of  the  targeted  development 
with  the  amount  remaining  in  the  FY 
1997  annual  comprehensive  grant  award 
after  funding  emergency  and/or  critical 
needs  for  FY  1997.  Notwithstanding  the 
PHA's  annual  statement,  the 
Department  expects  a  PHA  to  expend 
any  dollars  remaining  in  the  CGP  grant 
after  it  funds  any  emergency  and/or 
critical  needs  to  partially  or  fully  fund 
the  proposed  demolition. 

A  CIAP  PHA  is  to  use  the  amount  of 
funds  in  its  capital  reserves  at  the  time 
of  the  HOPE  VI  application  as  the  basis 
of  the  computation  for  this  element. 
That  is,  a  CL\P  PHA  is  to  compare  the 
total  cost  of  demolition  of  the  targeted 
development  with  the  amoiuit 
remaining  in  the  capital  reserves  after 
funding  emergency  and/ or  critical  needs 
for  FY  1997. 

PHAs  that  cannot  fund  the  demolition 
with  the  remaining  CGP  funds  or  capital 
reserves  or  those  who  could  only  fund 
a  small  percent  (i.e..  0  percent  to  25 
percent)  of  the  demolition  with  the 
remaining  CGP  award  or  capital  reserves 
will  receive  between  16-25  points. 


Percert  of  pfoposed  demolitioo 

cost  able  to  be  tuoded  with  CGP 

or  caprtal  reserves 

Points 
awarded 

76-1 00  

0-5 

51-75 

6—10 

26-50 .!. 

11-15 

25-0 

16-25 

Element  2 

CGP  PHAs  will  be  rated  on  the 
number  of  years  it  will  take  to  fiuid  the 
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total  physical  needs  of  the  PHA.  PHAs 
that  participate  in  the  CIAP  will 
automatically  receive  the  maximum 
score  of  25  points  for  this  element. 
Comprehensive  Grant  PHAs  will  be 
rated  on  the  number  of  years  that  it  will 
take  to  fully  fund  the  total  physical 
needs,  as  identified  in  the  Physical 
Needs  Assessment  (PNA)  approved  by 
HUD.  The  CGP  PHA  must  provide  the 
total  cost  of  the  PNA  (minus  any  grant 
awards  funded  since  the  date  of  the 
PNA)  divided  by  the  dollar  amount  of 
the  FY  1997  CGP  grant.  The  resulting 
figure  IB  the  number  of  years  to  fully 
fund  the  PHA's  physical  needs.  For 
example,  if  the  physical  needs  of  the 
PHA  will  take  15-years  to  fund  given  the 
PHA's  FY  1997  grant,  then  the  PHA  is 
eligible  to  receive  25  points. 


any  available  documentation  of 
problems  such  as  a  copy  of  a 
condemnation  order,  fire  department 
citations  of  violations,  other  code 
enforcement  violations,  etc. 


Number  of  years  to  complete  the 
physical  needs  assessment 

Points 
awarded 

0 .;..! 

0 

1-4      

6 

5-9    

12 

10-14 

18 

15  or  more 

25 

The  PHA  must  have  submitted  a 
narrative  description  in  response  to  C.  1. 
and  2. 


PHAb  that  participate  in  the  CIAP  will 
automatically  receive  the  maximum 
score  of  25  points  for  this  element. 

The  total  points  for  this  factor  can  be 
determined  by  combining  the  score  from 
element  1  with  the  score  from  element 
2. 

B.  Extent  of  Impact  of  Demolition  of 
Building  on  PHA  and  Surrounding 
Neighborhood  [20  points] 

1.  The  PHA  must  have  described  the 
extent  to  which  the  demolition  of  the 
development  or  portion  of  the 
development  will  have  a  significant 
impact  on  the  remainder  of  the 
development  andVor  the  PHA  as  it 
relates  to  such  factors  as  the  financial 
situation  of  the  PHA,  the  elimination  of 
long  term  vacancies,  fire  safety,  resident 
and  neighborhood  security,  as  well  as 
any  other  health  and  safety  factors  the 
change  will  bring  about. 

2.  The  degree  to  which  the  demolition 
of  the  development  or  portion  of  the 
development  will  eliminate  serious 
conditions  or  problems  in  the 
surrounding  neighborhood,  e.g., 
buildings  that  are  a  health  hazard,  an 
imminent  threat  to  health  and  safety,  a 
notorious  security  or  safety  problem,  or 
an  extremely  negative  impact  on  the 
surrounding  area. 

Each  PHA  must  have  submitted  a 
narrative  description  to  address  this 
factor.  The  assigrunent  of  points  is 
described  in  the  following  chart.  The 
PHA  must  have  developed  a  strong 
narrative  to  describe  the  problems 
caused  by  the  development  and  provide 


Points 
awarded 


9  to  10 


6  to  8 


0to5 


Degree  of  significance  and 

quantity  of  problems  resolved  by 

demolition  as  descrit)ed  by  the 

PHA  in  its  narrative 


The  demolition  will  resolve  a  sig- 
nificant number  of  serious 
problems,  including  health  and 
safety  problems  that  have  a 
significant  impact  on  the  sur- 
rounding neigt>borhood. 

The  demolition  will  resolve  a 
moderate  numtwr  of  important 
health  and  safety  problems 
and  have  significant  impact  on 
surrounding  neightxjrhood. 

The  demolitron  will  resolve  a  few 
problems  of  lesser  importance 
and  have  little  impact  on  the 
surrounding  neighlx)rtiood. 


C.  Extent  of  PHA's  Actions  to 
Affirmatively  Further  Fair  Housing  [1 0 
points] 


D.  Extent  of  PHA's  Capability  and 
Readiness  to  Perform  the  Demolition  [10 
points] 

Based  on  the  latest  HUD  records 
(including  the  PHA's  PHMAP 
modernization  score)  the  PHA  will  be 
scored  on  the  extent  of  the  PHA's  ability 
to  begin  immediately  after  approval  and 
to  effectively  carry  out  the  proposed 
demolition  (e.g.,  the  PHA  has  a  request 
for  proposal  (RFP)  prepared  and  ready 
io  issue). 

This  criteria  is  divided  into  two 
factors — capability  which  has  a 
maximum  of  8  points  and  readiness  to 
perform  the  demolition  which  has  a 
maximum  of  2  points. 

HUD  will  consider  the  extent  to 
which  the  PHA  with  any  active  capital 
funding  under  CIAP,  CGP  and 
development  programs,  is  on  schedule 
or,  if  behind  schedule,  has  resolved  all 
major  issues  and  has  been  making  good 
progress  in  the  last  six  months.  The 
PHA's  capability  will  be  judged  by  the 
In  addressing  the  affirmatively  immediate  past  performance  in  Umely 

furthering  fair  housing  rating  factor.  ^^se  of  funding  for  capital  programs 

actions  that  the  PHA  has  taken,  or  plans      including  CIAP,  CGP  and  development, 
to  take,  to  accomplish  this  objective  may     ^°:,^*^^'?^"i°°  *^  T^^^.u^'l      ^^ 
include,  but  are  not  Umited  to  the  ^\^  ^^^^  ^e  measiu^d  by  the  Umalmess 

followine-  °^  ^^^  obligaUon  from  the 

°'  modernization  PHMAP  score,  as 

1.  Actions  that  contribute  to  the  follows: 
provision  of  fair  housing  choice  to 
residents  displaced  as  a  result  of 
demolition  or  disposition.  These  actions 
may  also  include  programs  or  activities 
that  provide  information  on  housing 
opportunities  outside  of  minority 
concentrated  areas  within  the  PHA's 
jurisdictional  boundaries,  or  efforts  that 
encourage  landlords/owners  to  make 
available  to  displacees  housing 
opportunities  outside  of  minority 
concentrated  areas.  For  example,  the 
PHA  may  refer  appUcants  to  other  ^  The  readiness  of  the  PHA  wUl  be 
available  housing  as  part  of  an                      determined  by  whether  the  PHA  has  a 
established  housing  counseling  service       '^^  that  is  m  comphancewith 
or  assist  applicants  in  getting  on  other         §  85.36  for  the  demohUon  conduct 

,.  Y  °        °  prepared  at  the  time  of  its  response  to 

waiung  lists.  ^.g  j^Qp^  ^j^g  pj^  ^^gj  jjgyg 

2.  Actions  that  overcome  the  included  in  its  application  a  copy  of  the 
consequence  of  prior  discriminatory  ,^fi  Rpp  to  document  its  contention.  A 
practices  or  usage  which  may  have  pj^A  with  a  draft  RFP  will  receive  the 
tended  to  exclude  persons  of  a  maximum  score  for  this  element,  2 
particular  race,  color,  religion,  sex,  points.  A  PHA  without  a  draft  RFP  will 
family  status  and  national  origin;  or  that  receive  0  points.  The  PHA's  score  on 
overcome  the  effects  of  past  readiness  is  to  be  combined  with  its 
discrimination  against  persons  with  score  on  modernization  capability  to 
disabilities.  Such  actions  may  include  give  the  total  score  on  the  rating  factor, 
those  actions  taken  without  any  kind  of  ..       ,  ^  s  c         _* 
legally  binding  order,  but  which  have  E.  Degree  of  Local  Government  Support 
changed  previous  discriminatory  '      pomtsj 

management,  resident  selection  and  The  Secretary's  Representative  shall 

assignment  or  maintenance  practices.  award  up  to  10  points  for  the  degree  of 


Maximum 
points 

Capability 

8 .". 

Latest    modernization 
score  of  A 

PHMAP 

6 „ 

Latest    Modernization 
score  of  B. 

PHMAP 

4 

Latest    Modernization 
score  of  C. 

PHMAP 

2 

Latest    Modernization 
.score  of  D. 

PHMAP 
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local  govemmeni.  suppori  oi  me 
proposed  demolition  as  demonstrated 
through  either  funding  or  in-kind- 
contributions  of  services  to  the  PHA, 
over  and  above  what  is  required  under 
the  Cooperation  Agreement  for 
municipal  services,  (e.g.,  building  and 
staffing  of  a  police  or  fire  substation, 
refuse  collection,  locating  job  training, 
child  care  or  health  services  near  or 
within  the  PHA).  In  the  event  that  a 
Representative  does  not  score  this  factor 
for  any  application  during  the  time 
allotted  for  the  first  stage  of  the  review 
process,  the  program  office  will  read 
and  score  the  Degree  of  Local 
Government  Support  factor. 


NOFA  rating  factors 

Maximum 
points 

Extent    of    need    for    demolition 
funding                         

50 

Extent  of  effect  of  demolition  of 
building  or  portion  of  building  on 
PHA  and  community 

20 

Extent  of  PHA  actions  to  affirma- 
tivefy  turltienng  fair  housing 

Extent   of   PHA's   capability   and 
readiness 

Degree  of  local  govemment  sup- 
DOlt  

10 
10 
TO 

Total  maximum  points  

100 

V.  Application  Processing 

A.  Comctions  to  Deficient  Applications 

To  be  eligible  for  processing,  the 
original  HOPE  VI  Demolition 
Application  including  the  demolition 
application,  where  applicable,  must  be 
physically  received  by  HUD 
Headquarters  by  the  time  and  date 
specified  in  this  NOFA.  Where  a 
demolition  application  is  submitted 
with  the  HOPE  VI  Demolition 
application,  it  must  be  complete  in 
accordance  with  Section  II  (a)(1)  of  this 
NOFA.  HUD  will  immediately  perform 
a  review  to  determine  whether  an 
application  is  complete.  A  PHA's  HOPE 
VI  Demolition  application  will  not  be 
disqualified  for  rating  simply  because 
the  demolition  application  is  not 
approvable  at  the  time  it  is  submitted  to 
the  Headquarters  address  shown 
elsewhere  in  this  NOFA. 

1.  If  any  of  the  items  listed  in  Section 
n  A.  B,  C,  and  D  of  this  NOFA  are 
missing,  the  PHA's  HOPE  VI  NOFA 
Demolition  Application  will  be 
considered  substantially  incomplete 
and,  therefore,  ineligible  for  further 
processing. 

2.  If  any  of  the  items  listed  in  Section 
II  E  (1-8)  are  required  but  missing  or 
there  is  a  technical  mistake  on  any 
document,  such  as  an  incorrect 
signatory,  or  a  document  is  missing  any 
other  information  that  does  not  affect 


ivdiuation  of  the  HOPE  VI  or  demolition 
applications,  HUD  will  immediately 
notify  the  PHA  in  writing  by  facsimile 
(fax)  that  the  PHA  has  14  calendar  days 
from  the  date  of  HUD's  written 
notification  to  submit  or  correct  any  of 
the  specified  items.  The  PHA  will  have 
no  opportunity  to  correct  deficiencies 
other  than  those  identified  in  HUD's 
written  notification,  or  otherwise  to 
supplement  or  revise  its  NOFA 
Application.  If  any  of  the  items 
identified  in  HUD's  written  notification 
are  not  corrected  and  submitted  within 
the  required  time  period,  the  NOFA 
Application  will  be  ineligible  for  further 
consideration. 

B.  Rating  and  Ranking 

Awards  under  this  NOFA  will  be 
made  through  a  selection  process  that 
will  award  grants  to  the  highest  ranked 
applications  based  upon  points  as 
provided  in  Section  IV.  The  Field  Office 
Public  Housing  Director  and  staff.  Field 
Office  FHEO  Director  and  staff  and  the 
Secretary's  Representative  together  with 
Headquarters  staff  will  participate  in  the 
ratingand  ranking. 

HUT)  will  preliminarily  review,  rate 
and  rank  each  eligible  application  on 
the  basis  of  the  factors  set  forth  in 
Sections  III  and  IV.  A  final  review  panel 
will  then  review  the  scores  of  all 
applications  whose  preliminary  score  is 
above  a  base  score  established  by  HUD, 
using  the  same  evaluation  factors  set 
forth  in  Section  IV.  HUD  intends  to  set 
the  base  score  so  that  applications 
requesting  a  total  of  approximately  $60 
million  are  advanced  to  the  final  review 
stage. 

The  review  panel  will  assess  each  of 
the  applications  advanced  to  final 
review  and  will  assign  the  final  scores. 
HUD  will  select  for  funding  the  most 
highly  rated  applications  in  rank  order 
up  to  $30  million,  the  amount  of 
available  funding. 

The  Field  Office  of  Public  Housing 
shall  forward  a  list  of  all  PHAs  to  be 
rated  to  the  Secretary's  Representative 
for  scoring  the  rating  factor  related  to 
local  govemment  support.  Within  an 
established  time  frame,  the  Field  Office 
of  Public  Housing  shall  provide  the 
Secretary's  Representative  with  the 
portion  of  each  HA's  narrative 
statement,  included  in  the  HOPE  VI 
application,  related  to  the  technical 
review  factor  on  local  govemment 
support. 

In  addition,  the  Field  Office  of  Public 
Housing  shall  forward  a  list  of  all 
applications  to  the  Field  Office  of  FHEO 
to  review  for  the  program  threshold 
criteria.  Once  the  assessment  of  each 
applicant  on  the  threshold  criteria  has 
been  completed,  the  list  of  all 
applications  to  be  rated  will  then  be 


forwarded  to  the  Field  Office  of  FHEO 
for  scoring  the  rating  factor  related  to 
affirmatively  furthering  fair  housing. 
Within  an  established  time  frame  the 
Field  Office  of  Public  Housing  shall 
provide  the  Office  of  FHEO  with  the 
portion  of  each  PHA's  narrative 
statement,  included  in  the  HOPE  VI 
application,  related  to  the  threshold 
factor  and  rating  factor  on  affirmatively 
furthering  fair  housing. 

C.  Program  Threshold  Factors 

A  demolition  application  must  be 
found  approvable  in  accordance  with 
CFR  part  970  before  HUD  will  obligate 
funds  to  an  applicant  selected  for 
funding. 

D.  Litigation 

In  accordance  with  the  provisions  of 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development- 
Independent  Agencies  Appropriations 
Act,  1997,  Public  Law  104-204,  no 
appropriated  funds  shall  be  used 
directly  or  indirectly  for  the  purpose  of 
granting  a  competitive  advantage  in 
awards  to  settle  litigation  or  pay 
judgments  in  court  cases  affecting 
applicants  for  this  program.  The 
Etepartment  will  not,  when  reviewing 
applications  under  this  NOFA,  award 
extra  points,  for  example,  to  any  PHA 
involved  in  a  consent  decree  mandating 
desegregation  of  the  PHA's  public 
housing. 

E.  Reduction  in  Requested  Grant 
Amount 

HUD  may  select  an  application  for 
funding  in  an  amount  lower  than  the 
amount  requested  by  the  PHA.  or  adjust 
line  items  in  the  proposed  grant  budget 
within  the  amount  requested  (or  both). 
The  Department  will  adjust  for  any  costs 
which  are  determined  to  be 
uiueasonable  or  inadequately  justified. 

F.  Environmental  Review 

The  Field  Office  will  review  the 
environmental  impact  of  the  demolition 
activities  proposed  by  the  PHA  in 
accordance  with  24  CFR  part  50.  The 
PHA  shall  provide  any  documentation 
to  the  Field  Office  that  is  needed  to 
carry  out  its  review  under  the  National 
Environmental  Policy  Act  (NEPA)  and 
related  environmerftal  laws,  orders  and 
regulations. 

G.  Notification  of  Funding  Decisions 

HUD  will  not  notify  PHAs  as  to 
whether  they  have  been  selected  to 
participate  until  the  aimouncement  of 
the  selection  of  all  recipients  under  this 
NOFA.  HUD  will  provide  written 
notification  to  PHAs  that  were  selected 
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for  funding  and  to  those  that  were  not 
selected. 

H.  Annual  Contributions  Contract  (ACC) 
Amendment 

After  HUD  selects  a  PHA  for  funding 
under  this  NOFA,  HUD  and  the  PHA 
shall  enter  into  an  ACC  Amendment, 
setting  forth  the  amount  of  the  grant  and 
applicable  rules,  terms,  and  conditions, 
including  sanctions  for  violation  of  the 
amendment.  Among  other  things,  the 
amendment  will  require  the  PHA  to 
agree  to  the  following: 

1.  To  carry  out  the  program  in 
accordance  with  the  provisions  of  this 
NOFA,  applicable  law,  the  approved 
NOFA  Application  and  Demolition 
Application,  and  all  other  applicable 
requirements; 

2.  To  comply  with  such  other  terms 
and  conditions,  including 
recordkeeping  and  reports,  as  HUD  may 
establish  for  the  purposes  of 
administering,  monitoring,  and 
evaluating  the  program  in  an  effective 
and  efficient  manner; 

3.  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant,  terminate  the  ACC  Amendment, 
or  take  other  appropriate  action 
authorized  by  the  1997  Appropriations 
Act  or  under  the  ACC  Amendment  if 
HUD  determines  that  the  PHA  is  failing 
to  carry  out  the  approved  demolition  in 
accordance  with  the  application  as 
approved  and  this  NOFA. 

/.  Failure  To  Proceed  Expeditiously 

An  applicant  may  be  selected  for 
funding  for  HOPE  VI  demolition  in 
advance  of  the  approval  of  its 
demolition  application.  However,  the 
demolition  application  must  be 
approved  within  three  (3)  months  of  the 
fund  reservation  or  the  funds  will  be 
withdrawn,  unless  HUD  grants  an 
extension  to  this  deadline.  In  the  event 
that  an  applicant  selected  to  receive 
HOPE  VI  funding  does  not  proceed  in  a 
manner  consistent  with  its  application, 
HUD  may  withdraw  any  unobligated 
balances  of  funding  and  make  this 
funding  available  subject  to  applicable 
law,  in  HUD's  discretion,  to  the  next 
highest-ranked  applicant  that  was  not 
selected  for  funding  in  the  most  recently 
conducted  HOPE  VI  selection  process  or 
combined  with  funding  under  an 
upcoming  competitive  selection 
process.  Failure  to  proceed  with  respect 
to  obligated  funds  will  be  governed  by 
the  terms  of  the  Grant  Agreement  or 
ACC  Amendment,  as  applicable.  In 
selecting  PHAs  for  the  redistribution  of 
funds  to  one  or  more  other  eligible 
PHAs,  HUD  will  select  a  PHA  from  the 
most  recently  conducted  selection 
process  for  demolition  funding. 


VI.  Applicability  of  Other  Federal 
Requirements 

A.  Fair  Housing  Requirements 

PHAs  shall  comply  with  the 
requirements  of  the  Fair  Housing  Act 
(42  U.S.C.  3601-19)  and  the  regulations 
in  24  CFR  part  100;  Executive  Order 
11063  (Equal  Opportunity  in  Housing) 
and  the  regulations  in  24  CFR  part  107; 
the  fair  housing  poster  regulations  in  24 
CFR  part  110;  and  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d) 
and  the  regulations  in  24  CFR  part  1. 

B.  Nondiscrimination  on  the  Basis  of 
Age  or  Handicap 

PHAs  shall  comply  with  the 
prohibitions  against  discrimination  on 
the  basis  of  age  pursuant  to  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-07)  and  the  regulations  in  24  CFR 
part  146;  the  prohibitions  against 
discrimination  against,  and  reasonable 
modification,  accommodation,  and 
accessibility  requirements  for, 
handicapped  individuals  under  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  the  regulations  in  24 
CFR  part  8;  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101  et  seq.) 
and  regulations  issued  pursuant  thereto 
(28  CFR  part  36);  and  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151) 
and  the  regulations  in  24  CFR  part  40. 

C.  Employment  Opportunities 

PHAs  shall  comply  with  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
and  the  regulations  in  24  CFR  part  135. 

D.  Minority  and  Women 's  Business 
Enterprises 

The  requirements  of  Executive  Orders 
11246,  11625,  12432,  and  12138  apply 
to  this  funding.  Consistent  with  HUD's 
responsibilities  under  these  orders, 
PHAs  shall  make  efforts  to  encourage 
the  use  of  minority  and  women's 
business  enterprises  in  connection  with 
funded  activities. 

E.  OMB  Circulars 

The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  (Cost  Principles  Applicable  to 
Grants,  Contracts  and  Other  Agreements 
with  State  and  Local  Governments)  and 
24  CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local, 
and  Federally  Recognized  Indian  Tribal 
Governments),  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
this  NOFA  by  PHAs,  and  to  the 


remedies  for  noncompliance,  except 
when  inconsistent  with  the  provisions 
of  the  1997  Appropriations  Act,  other 
Federal  statutes,  or  this  NOFA.  PHAs 
also  are  subject  to  the  audit 
requirements  of  OMB  Circular  A-128, 
implemented  at  24  CFR  part  44.  Copies 
of  OMB  Circulars  may  be  obtained  from 
E.O.P.  Publications,  Room  2200,  New 
Executive  Office  Building.  Washington, 
DC  20503,  telephone  (202)  395-7332 
(this  is  not  a  toll-free  number).  There  is 
a  limit  of  two  free  copies. 

F.  Debarred  or  Suspended  Contracton 

The  provisions  of  24  CFR  f>art  24 
apply  to  the  employment,  engagement 
of  services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment,  suspension,  or 
placement  in  ineligibility  status. 

G.  Conflict  of  Interest 

In  addition  to  the  conflict  of  interest 
requirements  in  24  CFR  part  85,  no 
person  who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appwinted  official  of  the  PHA  and  who 
exercises  or  has  exercised  any  functions 
or  responsibilities  with  respect  to 
activities  assisted  under  this  grant,  or 
who  is  in  a  position  to  participate  in  a 
decision  making  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial  interest 
or  benefit  from  the  activity,  or  have  an 
interest  in  any  contract,  subcontract,  or 
agreement  with  respect  thereto,  or  the 
proceeds  thereunder,  either  for  himself 
or  herself  or  for  those  with  whom  he  or 
she  has  family  or  business  ties,  during 
his  or  her  tenure  or  for  one  year 
thereafter. 

H.  Wage  Rates 

Davis-Bacon  wage  rates  apply  to 
demolition  followed  by  construction  on 
the  site.  HUD-determined  wage  rates 
apply  to  demolition  followed  only  by 
filling  in  the  site  and  establishing  a 
lawn. 

/.  Lead-Based  Paint  Testing  and 
Abatement 

PHAs  shall  comply  with  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821.  et  seq.)  and  24  CFR  part 
35;  24  CFR  part  965,  subpart  H;  and  24 
CFR  968.110(k).  Tenant-based  assistance 
provided  to  PHAs  under  this  program 
will  be  subject  to  24  CFR  982.401  and 
24  CFR  part  35.  Unless  otherwise 
provided,  PHAs  shall  be  responsible  for 
testing  and  abatement  activities  before 
demolition  as  appropriate  to  meet  state 
and  Federal  requirements. 
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/.  Relocation 

The  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
government-wide  implementing 
regulations  at  49  CFR  part  24  apply  to 
funding  under  this  NOFA. 

VII.  Other  Matters 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  NOFA  related  to 
the  HOPE  VI  program  (including  Forms 
HUD-52825-A  and  HUD-52820-A 
required  by  Sections  K.l.a  and  M.3  of 
the  NOFA)  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  OMB  control  number,  when 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register.  The 
information  collection  requirements  of 
this  NOFA  related  to  the  demolition 
approval  have  been  approved  by  OMB 
and  assigned  approval  number  2577- 
0075,  which  expires  on  March  31,  1998. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

B.  Environmental  Impact 

This  NOFA  provides  funding  under, 
and  does  not  alter  the  environmental 
provisions  of,  regulations  in  24  CFR  part 
970,  which  have  been  published 
previously  in  the  Federal  Register. 
Accordingly,  under  24  CFR  50.19(c)(5), 
this  NOFA  is  categorically  excluded 
from  envirorunental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  The 
environmental  review  provisions  of  24 
CFR  part  970  are  found  in  §970.4. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
NOFA  is  not  subject  to  review  under  the 
Order. 

D.  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  Final  rule  codified  at  24  CFR 


part  4,  subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

1.  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

2.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (Form  HUD-2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  HUD-2880)  will  be 
made  available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

E.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  codified  as  24  CFR 
part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
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advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics-related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Counsel  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

F.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  Byrd  Amendment)  and  the 
implementing  regulations  in  24  CFR 
part  87.  These  authorities  prohibit 
recipients  of  federal  contracts,  grants,  or 
loans  frt)m  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

If  the  amount  applied  for  is  greater 
than  $100,000,  the  certification  is 
required  at  the  time  of  application  for 
funds  is  made  that  federally 
appropriated  funds  are  not  being  or 
have  not  been  used  in  violation  of  the 
Byrd  Amendment.  If  the  amount 
applied  for  is  greater  than  $100,000  and 
the  PHA  has  made  or  has  agreed  to 
make  any  payment  using 
nonappropriated  funds  for  lobbying 
activity,  as  described  in  24  CFR  part  87 
(Byrd  Amendment),  the  submission  also 
must  include  the  SF-LLL,  Disclosure  of 
Lobbying  Activities.  The  PHA 
determines  if  the  submission  of  the  SF- 
LLL  is  applicable. 

G.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.864. 


UMI 


Ff  If  !,ii   Register  /  Vol.  62,  No.  106  /  Tuesday,  June  3,  1997  /  Notices 


30409 


Dated.  May  22,  1997. 
Kevin  &nanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  97-14384  Filed  &-2-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC42 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
amends  §  685.212(c)  of  the  William  D. 
Ford  Federal  Direct  Loan  (Direct  Loan) 
Program  final  regulations  to  correct  a 
technical  error.  These  regulations  apply 
to  loans  under  the  Federal  Direct 
Stafford/Ford  Loan  (Direct  Subsidized 
Loan)  Program,  the  Federal  Direct 
Unsubsidized  Stafford/Ford  Loan 
(Direct  Unsubsidized  Loan)  Program, 
the  Federal  Direct  PLUS  Loan  (Direct 
PLUS  Loan)  Program,  and  the  Federal 
Direct  Consolidation  Loan  (Direct 
Consolidation  Loan)  Program, 
collectively  referred  to  as  the  Direct 
Loan  Program.  The  Secretary  is 
amending  these  regulations  to  require 
that  an  endorser  of  a  Direct  PLUS  Loan 
or  a  Direct  PLUS  Consolidation  Loan  is 
obligated  to  repay  that  Direct  Loan 
when  the  borrower's  obligation  to  repay 
is  discharged  in  bankruptcy. 

EFFECTIVE  DATE:  These  regulations  take 
effect  June  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jon  Utz,  Program  Specialist.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (ROB-3. 
Room  3045).  Washington.  DC  20202- 
5400.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Direct  Loan  Program  regulations 
at  34  CFR  685.212(c)  provide  that  the 
Secretary  does  not  require  a  borrower  or 
any  endorser  to  make  any  further 
payments  on  a  loan  if  the  borrower's 
obligation  to  repay  that  loan  is 
discharged  in  bankruptcy.  The  Secretary 
has  determined  that  the  regulation  is 
inconsistent  with  applicable  statutory 
requirements.  Section  455(a)(1)  of  the 


Higher  Education  Act  of  1965.  as 
amended  (HEA).  generally  requires  that 
loans  made  to  student  and  parent 
borrowers  under  the  Direct  Loan  and 
Federal  Family  Education  Loan  (FFEL) 
Programs  have  the  same  terras, 
conditions,  and  benefits,  unless 
otherwise  specified.  Regulations 
governing  the  FFEL  Program  conform  to 
the  general  rule  that  a  bankruptcy 
discharge  relieves  the  debtor  of  his  or 
her  personal  liability  to  repay  the  debt 
but  does  not  discharge  the  obligation  of 
a  cosigner  or  endorser  to  repay  the 
discharged  debt.  The  HEA  does  not 
suggest  that  a  Direct  Loan  endorser 
should  be  treated  differently  than  an 
endorser  of  a  FFEL  loan  when  the 
borrower  declares  bankruptcy,  and  it 
was  not  the  Secretary's  intent  to 
establish  different  treatment. 
Accordingly,  the  Secretary  is  amending 
§  685.212(c)  to  ensure  that  endorsers  in 
the  Direct  Loan  Program  are  subject  to 
the  same  rules  that  apply  to  endorsers 
in  the  FFEL  Program. 

Since  this  amendment  merely  makes 
a  technical  correction  needed  to 
conform  the  regulations  with  statutory 
requirements,  it  is  not  subject  to  a 
delayed  effective  date. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  it  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  regulatory  changes  in  this 
document  are  necessary  in  order  to 
amend  a  regulation  that,  as  a  resultof 
a  technical  error,  is  inconsistent  with  a 
statutory  requirement  that  Direct  Loans 
have  the  same  terms,  conditions,  and 
benefits  as  loans  made  to  borrowers 
under  the  FFEL  Program,  unless 
otherwise  specified  by  the  statute.  The 
Secretary  did  not  intend  or  have 
discretion  to  exempt  endorsers  in  the 
Direct  Loan  Program  from  a  requirement 
that  applies  to  endorsers  in  the  FFEL 
Program.  Since  this  regulatory 
amendment  corrects  an  error  in 
implementing  a  statutory  requirement, 
the  Secretary  has  determined  that  the 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B).  For 
the  same  reasons,  the  Secretary  waives 
the  30-day  delayed  effective  date  under 
5  U.S.C.  553(d). 


Paperwork  Reduction  Act  of  1 995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  any  small  entities 
under  the  Regulatory  Flexibility  Act. 
These  regulations  amend  current 
regulations  that  are  inconsistent  with  a 
statutory  requirement.  The  regulations 
will  affect  endorsers  of  loans  that  are 
discharged  in  bankruptcy.  Endorsers  are 
not  considered  to  be  small  entities 
under  the  Regulatory  Flexibility  Act. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  May  22.  1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.268,  William  D.  Ford.  Federal 
Direct  Loan  Program.) 

The  Secretary  amends  part  685  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087a  et  seq..  unless 
otherwise  noted. 

2.  Section  685.212.  paragraph  (c),  is 
amended  by  removing  the  words  "or 
any  endorser". 

|FR  Doc.  97-14357  Filed  6-2-97;  8:45  am] 
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Title  3— 

TiiH  t  tesident 


Proclamation  7007  of  May  30,  1997 

To  Modify  Duty-Free  Treatment  Under  the  Generalized  Sys- 
tem of  Preferences 


By  the  President  of  the  United  States  of  America 

A  PFOclaraation 

1.  Pursuant  to  sections  501.  503(a)(1)(A),  and  503(c)(1)  of  title  V  of  the 
Trade  Act  of  1974  ("the  1974  Act").  19  U.S.C.  2461-2466,  as  amended, 
the  President  may  designate  or  withdraw  designation  of  specified  articles 
provided  for  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
as  eligible  for  preferential  tariff  treatment  under  the  Generalized  System 
of  Preferences  (GSP)  when  imported  from  designated  beneficiary  developing 
countries. 

2.  Pursuant  to  sections  501  and  502  of  the  1974  Act,  the  President  is 
authorized  to  designate  countries  as  beneficiary  developing  countries  for 
purposes  of  the  GSP. 

3.  Pursuant  to  section  503(c)(2)(A)  of  the  1974  Act.  some  beneficiary  develop- 
ing countries  are  subject  to  the  competitive  need  limitation  on  the  preferential 
treatment  afforded  under  the  GSP  to  eligible  products. 

4.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act.  a  country  that  is  no 
longer  treated  as  a  beneficiary  developing  country  with  respect  to  an  eligible 
article  may  be  redesignated  as  a  beneficiary  developing  country  with  respect 
to  such  article  if  imports  of  such  article  from  such  country  did  not  exceed 
the  competitive  need  limitation  in  section  503(c)(2)(A)  during  the  preceding 
calendar  year. 

5.  Pursuant  to  section  503(c)(2)(F)  of  the  1974  Act,  the  President  may  dis- 
regard the  competitive  need  limitation  provided  in  section  503(c)(2)(A)(i)(II) 
with  respect  to  any  eligible  article  if  the  aggregate  appraised  value  of  the 
imports  of  such  article  into  the  United  States  during  the  preceding  calendar 
year  does  not  exceed  the  applicable  amount  set  forth  in  section 
503(c)(2)(F)(ii). 

6.  Further,  pursuant  to  subsection  503(d)  of  the  1974  Act.  the  President 
may  waive  the  application  of  the  competitive  need  limitation  in  section 
503(c)(2)(A)  with  respect  to  any  eligible  article  of  any  beneficiary  developing 
country. 

7.  Pursuant  to  section  503(a)(1)(B)  of  the  1974  Act,  the  President  may  des- 
ignate articles  as  eligible  articles  only  for  countries  designated  as  least- 
developed  beneficiary  developing  coimtries  under  section  502(a)(2),  if  the 
President  determines  that  such  articles  are  not  import-sensitive  in  the  context 
of  imports  from  such  least-developed  beneficiary  developing  countries. 

8.  Pursuant  to  sections  501,  503(a)(1)(A).  and  503(c)(1)  of  the  1974  Act, 
I  have  determined,  after  taking  into  account  information  and  advice  received 
from  the  United  States  International  Trade  Commission  under  section 
503(a)(1)(A),  to  designate  additional  articles  as  eligible  articles  for  purposes 
of  the  GSP.  In  order  to  do  so.  it  is  necessary  to  subdivide  and  amend 
the  nomenclature  of  existing  provisions  of  the  HTS. 

9.  Pursuant  to  sections  501  and  502  of  the  1974  Act,  and  having  due 
regard  for  the  eligibility  criteria  set  forth  therein,  I  have  determined  that 
it  is  appropriate  to  designate  Cambodia  as  a  beneficiary  developing  country 
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and  a  least-developed  beneficiary  developing  country  for  purposes  of  the 
GSP. 

10.  Pursuant  to  sections  503(c)(2)(A)  of  the  1974  Act,  I  have  determined 
that  certain  beneficiary  countries  should  no  longer  receive  preferential  tariff 
treatment  under  the  GSP  with  respect  to  certain  eligible  articles  imported 
in  quantities  that  exceed  the  applicable  competitive  need  limitation. 

11.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act,  I  have  determined 
that  certain  countries  should  be  redesignated  as  beneficiary  developing  coun- 
tries with  respect  to  certain  eligible  articles  that  had  been  imported  previously 
in  quantities  that  exceeded  the  competitive  need  limitiation  of  section 
503(c)(2)(A). 

.12.  Pursuant  to  section  503(c)(2)(F)  of  the  1974  Act,  I  have  determined 
that  the  competitive  need  limitation  provided  in  section  503(c)(2)(A)(i)(II) 
should  be  waived  with  respect  to  certain  eligible  articles. 

13.  Pursuant  to  section  503(d)  of  the  1974  Act,  I  have  determined  that 
the  competitive  need  limitation  of  section  503(c)(2)(A)  should  be  waived 
with  respect  to  certain  eligible  articles  from  certain  beneficiary  developing 
countries.  I  have  received  the  advice  of  the  United  States  International 
Trade  Commission  on  whether  any  industries  in  the  United  States  are  likely 
to  be  adversely  affected  by  such  waivers  and  I  have  determined,  based 
on  that  advice  amd  on  the  considerations  described  in  sections  501  and 
502(c),  that  such  waivers  are  in  the  national  economic  interest  of  the  United 
States.  In  order  to  grant  one  of  those  waivers,  it  is  necessary  to  subdivide 
and  junend  the  nomenclature  of  existing  provisions  of  the  HTS. 

14.  Pursuant  to  section  503(a)(1)(B)  of  the  1974  Act,  I  have  determined 
to  designate  certain  articles  as  eligible  articles  under  the  GSP  only  for 
least-developed  benefici«uy  developing  countries. 

15.  Section  604  of  the  1974  Act,  19  U.S.C.  2483,  as  amended,  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  title  V  and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  provide  that  Cambodia  is  designated  as  a  beneficiary  develop- 
ing country  and  a  least-developed  beneficiary  developing  country  for  pur- 
poses of  the  GSP,  that  one  or  more  countries  that  have  not  been  treated 
as  beneficiary  developing  countries  with  respect  to  one  or  more  eligible 
articles  should  be  redesignated  as  beneficiary  developing  countries  with 
respect  to  such  article  or  articles  for  purposes  of  the  GSP,  and  that  one 
or  more  countries  should  no  longer  be  treated  as  beneficiary  developing 
countries  with  respect  to  an  eligible  article  for  purposes  of  the  GSP,  general 
note  4  to  the  HTS  is  modified  as  provided  in  section  A  of  Annex  I  to 
this  proclamation. 

(2)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  beneficiary  developing  countries,  the  HTS 
is  modified  as  provided  in  section  B  of  Armex  I  to  this  proclamation. 

(3)  (a)  In  order  to  designate  an  article  as  an  eligible  article  for  purposes 
of  the  GSP  when  imported  from  any  beneficiary  developing  country  other 
than  India,  the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS  subheading 
enumerated  in  section  C(l)(a)  of  Annex  I  to  this  proclamation  is  modified 
as  provided  in  such  Annex  section. 

(b)  In  order  to  designate  an  article  as  an  eligible  article  for  purposes 
of  the  GSP  when  imported  from  any  beneficiary  developing  country,  the 
Rates  of  Duty   1 -Special  subcolumn  for  the  HTS  subheading  enumerated 
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in  section  C(l)(b)  of  Annex  I  to  this  proclamation  is  modified  as  provided 
in  such  Annex  section. 

(c)  In  order  to  restore  preferential  tariff  treatment  under  the  GSP  to 
a  country  that  has  been  excluded  from  the  benefits  of  the  GSP  for  an 
eligible  article,  the  Rates  of  Duty  1 -Special  subcolumn  for  each  of  the  HTS 
subheadings  enumerated  in  section  C{l)(c)  of  Annex  I  to  this  proclamation 
is  modified  as  provided  in  such  Annex  section. 

(d)  In  order  to  provide  that  one  or  more  countries  should  no  longer 
be  treated  as  a  beneficiary  developing  country  with  respect  to  an  eligible 
article  for  purposes  of  the  GSP,  the  Rates  of  Duty  1-Special  subcolumn 
for  each  of  the  HTS  provisions  enumerated  in  section  C(2)  of  Annex  I 
to  this  proclamation  is  modified  as  provided  in  such  Annex  section. 

(4)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  only  when  imported  from  designated  least-developed  beneficiary 
developing  countries,  the  HTS  is  modified  as  provided  in  Annex  II  to 
this  proclamation. 

(5)  A  waiver  of  the  application  of  section  503(c)(2)(A)  of  the  1974  Act 
shall  apply  to  the  eligible  articles  in  the  HTS  subheadings  and  to  the 
beneficiary  developing  countries  set  forth  in  Annex  III  to  this  proclamation. 

(6)  In  order  to  provide  for  the  continuation  of  previously  proclaimed 
staged  reductions  in  the  Rates  of  Duty  1 -General  subcolumn,  for  goods 
that  fall  in  the  HTS  subheadings  modified  by  section  B(l)  of  Annex  I 
to  this  proclamation  and  that  are  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  specified  in  Annex  IV  to  this  proclama- 
tion, the  rate  of  duty  in  the  HTS  set  forth  in  such  subcolunm  for  each 
of  the  HTS  subheadings  enumerated  in  Annex  FV  to  this  proclamation  is 
deleted  and  the  rate  of  duty  provided  in  such  Annex  is  inserted  in  lieu 
thereof. 

(7)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(8)  (a)  The  modifications  made  by  Annexes  1, 11,  and  FV  to  this  proclamation 
shall  be  effective  with  respect  to  articles  entered,  or  withdrawn  from  ware- 
house for  consumption,  on  or  after  the  dates  set  forth  in  such  Annexes. 

(b)  The  action  taken  in  Annex  III  to  this  proclamation  shall  be  effective 
on  May  31,  1997. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(3^JVv>  *^ >-^-^  J  \Am 


^^^^X/N 
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Modification*  to  th«  Harmonized  Tariff 
Sch«dul«  of  th«  Unit«d  States  ("HTS") 


Sectwn  ft-   General  note  4  to  the  Harmonized  Tariff  Schedule  of  the  United 
States  ("HTS")  is  modified  as  provided  in  this  section.  "nited 

iii'^^!!'*"*^"*  "^'^  f"P«"  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  31,  1997,  «"uu»e 

<»)•   general  note  4(a)  to  the  HTS  is  modified  by  inserting  in  the  list  of 
independent  countries,  in  alphabetical  order,  "Cambodia";  and 

,-.lf*A   9«neral  note  4(b)  to  the  HTS  is  modified  by  inserting  in  the  list  of 
-ciiUbodil-      beneficiary  developing  countries,  in  alphabetical  order. 

(2).   Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  Hay  31,  1997,  general  note  4(d)  to  the  HTS  is 
modifisa  by: 

subheiding?^*'^"'  '"*  following  subheading  anj  che  country  set  out  opposite  such 


1604.15.00  Chile 
2208.60.50  Russia 
2909.19.10  India 
6905.10.00  Venezuela 
7413.00.10  Peru 
7604.10.50  Russia 
7614.90.20  Venezuela 
8401.10.00  Russia 


8469.12 
8471.49 
8471.60 
8517.19, 
8517.19. 
8527.21. 
8527.90. 


00  Indonesia 
26  Thailand 
35  Thailand 
40  Thailand 
60  Thailand 
10  Brazil 
90  Philippinei 


(b) 


by  deleting  the  country  set  out  opposite  the  following  subheadingi 


1604.16.10  Morocco 
2933.29.45  Slovenia 
2933.39.25  Brazil 
2933.71.00  Russia 


4107.90.60  South  Africa 
4203.21.20  Indonesia 
7605.11.00  Russia 


(c).   by  adding,  in  numerical  sequence,  the  following  provisions  and 
countries  set  out  opposite  them: 


2901.29.50  India 
2909.19.14  India 
2909.19.18  India 

ill\   ^"•"^'"  "i*»>  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  1,  1997,  general  note  4(d)  to  the  HTS  is 
modiried  by: 

(a).   by  adding,  in  numerical  seouencp,  the  follo-ing  provisions  and 
countries  set  out  opposite  t.hen: 


0708 

.10 

.20 

Guatemala 

070b 

.90 

.15 

India 

0710 

.80 

.93 

Guatemala 

0711 

.40 

.00 

India 

0714 

.10 

.10 

Costa  Rira 

0714 

.10 

.20 

Costa  Rica 

0714 

.20 

.20 

Dominican  Republic 

0911 

.90 

10 

Costa  Rica 

0811 

90 

50 

Costa  Rica 

1007 

00 

00 

Argentina 

1106 

30 

20 

Ecuador 

1301 

90 

40 

Indonesia 

1403 

90 

40 

India 

1C05 

90 

55 

Iridonesi  s 

1702 

60 

22 

Argentina 

1702 

90 

35 

Belize 

1702 

90 

40 

Pominican  Republic 

1703 

10 

30 

Dominican  fee-public 

1800 

32 

55 

Colombia 

2004 

10 

40 

Cclomble 

2003 

30. 

10 

DoiniMCiii  Republic 

2008. 

99. 

13 

Costa  Rics 

2008. 

99. 

23 

Dominican  Republic 

2106. 

90. 

12 

Dcfflinican  Pepuolic 

2202. 

90. 

36 

Dominican  Republic 

2516. 

22. 

00 

India 

2608. 

00. 

GO 

Peru 

3920. 

59. 

80 

Do.-nitiicsn  Republic 

4015. 

11. 

00 

Thailand 

4104 

4112 

4412 

4 '■■02 

4323 

5702 

5904 

7109 

7113 

7113 

7113 

7614 

7505 

3103 

iill2 

8211 

3412 

8413 

8414 

9471, 

£471. 

8Sie. 

5517. 

8523. 

8531. 

8708. 

9C06. 

^.401. 


.31.40 
.9i.50 
.99.55 
.10.23 
.90.20 
.49.15 
.91.00 
.02.00 
.11.50 
.19.21 
.20.21 
.90.50 
.00.00 
.90.60 
. 30.60 
.92.60 
.10.00 
.30.10 
.30. CO 
.00.35 
.70.50 
.50.00 
80.30 
12.04 
20.00 
33.50 
C2.00 
'iS.40 


Argentina 

Indonesia 

Colombia 

Indonocia 

Philippines 

India 

India 

Peru 

Thailand 

Peru 

India 

Venezuela 

Peru 

Kunsia 

Russia 

Fa)<istan 

.<<u&s)  a 

biaz  i'* 

Brazi 1 

Indonec  ii 

Philippine* 

Thailand 

Indonesia 

Indonesia 

Thai  latid 

Brazil 

Vhdiland 

I:i(1one;ia 
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Annvx  I  (continued) 


Section  A.      (con.) 
(3).      (con.): 


oj>Vu.  I'^/ro'uiii'ri  iiTAiiv.::' "'''''  '^  ^-"^'^^  -  ^-"''^-  ••*  ««* 


0713.90.10  Peru 
1701.11.05  India 
1701.11.10  Doainlcan  Republic 
2603.00.00  Chile 
2904.90.15  Irazil 
2909.50.40  Indonesia 
2912.13.00  Colombia 
2916. 31. IS  latonia 


2921.42.23  Guatemala 
3824.60.00  Indoneaia 
4104.39.50  India 
4412.22.40  Colombia 
7113.19.50  Dominican  Republic 
7403.11.00  Peru 
7403.12.00  Peru 
9403.60.80  Indonesia 


fifi£ti2Dj.   The  Harmonited  Tariff  Schedule  of  the  United  State.  (-HTS-)  i. 
T^ttltl'r.lJlZ"^*'^   i"  '*'^*  ..ction.  effective  with  re.pect  to  article, 
entered,  or  withdrawn  from  w.rehou.e  for  con.umption.  on  ht   after  May  31*  1997. 

The  following  provi.ion.  super.ede.  matter  now  in  the  HTS.  Braclceted  m»ttm.-  1. 
iCbiiJ^no-  ::2"'  '"/'*•  ""«*«-""<*i"9  Of  proclaimed  ll^If iJl'ion^^  ThI"  " 
lurh  !«tr2^  •up.rior  text  are  .et  forth  in  columnar  format,  and  material  in 
-u-^^  ^rrw^'.^"""*"^  ^"  *^*  col""""  of  the  HTS  de.ian.ted  "-'^•'"l  m 
-Heading/Subheading-.  "Article  De.criptlon".  -Rates  of  Duty  1  General-  -Rates 
of  Duty  1  Special-,  and  -Rate,  of  Duty  2-,  respectively.      ***"*'^«i  '   »•*•• 

(1).   Subheading  0802.90.90  i.  superseded  bys 

(Oth«r  nut«,    fr»»h  or  driad, ...:) 
tOth«r:l 

(Oth*r:] 

"Shelled: 

•fol*  "ut* S«/kt 


0S02.90.94 
0802.90.98 


Other. 


8«/k9 


free  (A.C*,l,ll, 
J, MX) 

free  <CA,E,ll,J, 
MX) 


llt/kf 
11«/kt- 


(2).      Subheading   2909.19.10   is   superseded  by: 

Kthert,  ether-»leohol»,  ether-phenols,...:) 

Wcyelic  ether*  and  their  heloscnated  ...:) 
(Other:) 
,„^  ,-  .,  "Ither$  of  aonohydric  alcohott: 

'""•"•'*  M«thyl  tertiery-butyl  ether 

<'"»^' 5.5X  free  (*•,«,£. IL,  371 

J.W) 

2909. 19.18  Other  c  <• 

'""•'^ S-5»  free  {**,C*,€,Il,  371- 

J.K.MX) 

-lloo   TS'in-'^i^ii*  ''""fP'^°?  °'  heading  9901.00.52  is  modified  by  deleting 
2909.19.10-  and  inserting  -2909.19.18"  in  lieu  thereof. 


f-HTi-?  It   .H^fif'T^"""  '?  ''^'  "•™o'--i«^  Tariff  schedule  of  the  United  States 
L^JL^?  o   ,        •  P'«««f»n-^»1  tariff  treatment  under  the  Ceneraliied 
System  of  Preferences  ("GSP"). 

iii'.J!'*''!^''*  "^^^^   rospect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  May  3),  1997, 

JV'^   For  subheading  2901.29.50,  the  Rates  of  Duty  1-Sp«cial  subcolumn  is 

-A^  ^?n  J   i"!!f^'"?  ^"J*"*   parentheses  following  the  -free-  r«e  the  symbol 
A*,   in  alphabetical  order; 

modlf!;,!  For  subheading  8607.19.03.  the  Rates  of  Duty  1-Special  subcolumn  is 

^i  in  .^LiK'.f   ?^  '■1   *^*  P^entheses  following  the  "Free-  rate  the  symbol 
A,   in  alphabetical  order;  and 


J,V.'^   For  the  following  subheadings,  the  Rates  of  Duty  1-Special  subeol 
modified  by  deleting  the  symbol  "A--  and  inserting  an  "A"  in  lieu  thereof. 


umn  is 


1604.15,00 
2208.60.50 
6905.10.00 


7413.00.10 
7604.10.50 
7614.90.20 


3401.10.00 
8469.12.00 
8471.49.26 


8471.60.35 
8517.19.40 
8517.19.80 


8527.21.10 
8527.90.90 


1(U." 
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SSSHsnS-      (con.) 


0708 

.10 

.20 

0708 

.90 

.15 

0710 

.80 

.93 

0711 

.40 

00 

0714 

10 

10 

0714 

10 

20 

0714 

20 

20 

0811 

90 

10 

0811 

90 

SO 

1007. 

00. 

00 

1106. 

30. 

20 

1301. 

90. 

40 

1403 

160S 

1702. 

1702. 

1702. 

1703. 

1806. 

2004. 

2008. 

2008. 

2008. 

2106. 


.90.40 
.90.55 
.60.22 
.90.35 
.90.40 
.10.30 
.32.55 
.10.40 
30.10 
99.13 
99.23 
90.13 


3202 

.90 

.36 

3516 

.33 

.00 

2608 

.00 

.00 

3920 

59 

.80 

4015 

11 

00 

4104 

31 

40 

4412 

93 

50 

4412 

99 

55 

4603 

10 

23 

4823. 

90. 

20 

5702. 

49. 

15 

5904. 

91. 

00 

Annas 

11 

7109 

7113 

7113 

7113 

7614. 

7905. 

8108. 

8112. 

8211. 

8412. 

8413. 

8414. 


.00.00 
.11.50 
.19.21 
.20.21 
.90.50 
.00.00 
.90.60 
.30.60 
.92.60 
.10.00 
.30.10 
30.80 


8471, 
8471  < 
8516. 
8517. 
8528. 
8531. 
8708. 
9006. 
9401. 


60.35 
70.50 
50.00 
80.10 
12.04 
20.00 
39.50 
62.00 
69.40 


Modifications  to  tha  Can«ralix«d  Syatm  of  Prafarancaa  ("GSP-i 
in  tha  Harmonlzad  Tariff  Schadula  of  tha  Onitad  Stataa  (-HTS-) 
for  Oaaignatad  Laaat-Davalopad  Banaficiary  Davaloping  Countriaa 

gl^rsiL^?„:'^J!/!!^?.v.^!:u^"?o;g^«^'^-  ^^  -^^^^^'-^  fro.  w,r.hm.,.  mr 

J"HM-?*?!''iL??i!„^i'"^*'?  !I"  »;"»ni»«1  T«i"  schadula  of  tha  Unitad  Stat.. 
tharLf.    ■"^"^•'^  "y  dalatlng  "A  or  h-   and  inaarting  -A.  A*  or  A*-  in  liau 


(b) 

•ubdi 

nuiiiai 


Subdivision  (b)  of  ganaral  nota  4  to  tha  HTS  is  radaaignatad  as 
lyision  (b)(i)  and  tha  following  naw  subdivision  (ii)  is  insartad  in 


"(ii) 


»rtlel«»  provltted  for  in  •  provision  for  lAich  •  rot*  of  duty  -frw"  Kiptsri 
Mteetian  foKoMd  by  tht  ty^wl  -«♦•  in  psrtnth**««  or*  thoM  dnlywiM*  by 
tltt'Blt  orticln   for  purpomn  of   th«  6»  pursuwil    lo  ttctlon  SO](o)(l>(|>  of 


Tht   lyltiol    "I* 
•ligiblt  for  profirtntlol    trooli 


Arliclm  provldad  for   ,n  ■  provioion  tor  unicA  •  roto  of  <^t>  •<rM>  ._..,.    \„  ,(,,  -jpeciol" 

tho  Prnidmt  to  b* 

Indic.toi   ihtt   all    lonl'dovolopwl  b«n*fiei*ry  a>v«lap(n«  cowilriM  or* 
„„.., ^ ./"T"'  """  r.»p«t  10  all   •rticin  proviiM  for   in  tho  dMfinotod 

?r  12^11  t^rSir'T'  '^♦'''•'■''  «*^'«Pfni  c««try  li.t«<  In  .wbdivi.lon  <b){l)  of  thi,  not. 
!  M^^, ^?    ^  ""'"■  '•'■'■'«<"■»  »♦  «•*  ""*««'  «t.t..  diroetly  froa  .uch  eo«,tr»    wet,  .rtfel. 
.h.llbo  .li,,bl.  for  <».tr  fr„  trootaoot  m  ..t   forth   in  th.  -Sp^rl.l.  ,ubcol-^pr«l3^,J«       * 

eii(Jr?I.^i^  !l£l°*"r'  I"  "•  '•"«-*v.l«p«»  b«,fict.ry  ^vlopln,  co^try  or  Z  J^r' 

eow^triM  -«ieh  or.  M*.r.  of  th.  .«»  M.oei.tion  of  co».triM  .Aich   i,  trMt«J  „  on.  co*try 

trin,    it  not 
tniry  Into  th. 

d^.cpin,  c«,try  .h..l  b.  ..i.ibU  for  .urt"  .-r;.-t^ti;%ir;u.-o;  ilv^ "tr'^n^T^I^T;,,. 

th«t  doM  not  wttrldly  alt.r  th*  charwt.riitict  of  th.  ■rtlcl..* 

iliifllSVT  f°^^ifi"9.»'"'h«»dings,  tha  Ratas  of  Duty  1-Spacial  subcolumn  is 
T^^liT^  by  Insarting,  in  alphabatical  ordar,  tha  sytiOjol  'hi'    in  tha  paranthasas 
following  tha  -Fraa"  rata  of  duty  in  such  subcolumn.  p«ant:n.8as 


p.rfor^  in  ,uch  l.„td.v,iop«.  b.o.ficl«-y  d.».lopin,  co^»,try  or  .uch  .»t.r  co«,trl 
l.st  thm  35  p.rcw.t  of  th.  .(«>r.ii«t  valu.  of  tuch  .rtict.  it  th.  tiw  of  its  wry  ir 
custow  t.rritory  of  th.  Unitwl  tt*tn.     lo  articl.  or  win-it(  of 


0101 

.30 

.20 

0101 

.20 

.40 

0102 

.90 

.40 

0104 

.20 

.00 

0105 

.11 

.00 

0105 

.12 

.00 

0105 

.19 

.00 

0105 

.92 

.00 

0105 

.93 

.00 

0105 

.99 

00 

0106 

00 

30 

0201 

10 

05 

0201 

.10 

10 

0201 

20 

02 

0201 

20 

04 

0201 

20 

06 

0201 

20 

10 

0201. 

20. 

30 

0201. 

20. 

50 

0201. 

30. 

02 

0201. 

30. 

04 

0201. 

30. 

06 

0201. 

30. 

10 

0201. 

30. 

30 

0201 

0202 

0202 

0202 

0202 

0202 

O202 

0202 

0202 

0202. 

0202. 

0202. 

0202. 

0203. 

0203. 

0204. 

0204. 

0204. 

0204. 

0204. 

0204. 

0204. 

0204 

02C4 


.30.50 
.10.05 
.10.10 
.20.02 
.20.04 
.20.06 
.20.10 
.20.30 
.20.50 
.30.04 
.30.06 
.30.30 
.30.50 
.12.10 
.19.20 
.10.00 
.21.00 
.22.20 
22.40 
23.20 
23.40 
30.00 
41.00 
42.20 


0204 

.42 

.40 

0204 

.43 

.20 

0204 

.43 

.40 

0207 

.11 

.00 

0207 

.12 

.00 

0207 

.13 

.00 

0207 

.14 

.00 

0207 

.24 

.00 

0207 

.25 

.20 

0207 

.25 

.40 

0207 

36 

00 

0207 

27 

00 

0207 

32 

00 

0207 

34 

00 

0207 

35 

00 

0207 

36 

00 

0208 

10 

00 

0208. 

90. 

40 

0210. 

11. 

00 

0210. 

19. 

00 

0304 . 

10. 

10 

0304. 

20. 

30 

0305. 

30. 

20 

0305. 

30. 

40 

0305 

0305 

0305 

0305 

0305 

0401 

0401 

0401 

0401 

0401 

0401 

0402 

0402 

0402 

0402 

0402 

0402 

0402 

0402 

0402 

0402. 

0402. 

0402. 

0402 


.41.00 

.49.20 

.61.20 

.69.20 

.69.40 

.10.00 

20.20 

30.02 

30.05 

.30.42 

.30.50 

.10.05 

.10.10 

.21.02 

.21.05 

.21.27 

.21.30 

.21.73 

.21.75 

.29.05 

29.10 

91.03 

91.06 

91.10 


0402 

0402 

0402 

0402 

0402 

0402 

0402 

0403 

0403 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403. 

0403 

0403. 

0403. 

0403. 


91.30 

99.03 

.99.06 

.99.10 

.99.30 

.99.68 

.99.70 

.10.05 

.10.10 

.10.90 

.90.02 

90.04 

90.20 

90.37 

90.41 

90.47 

90.51 

90.57 

90.61 

90.72 

90.74 

90.85 

90.87 

90.90 
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Annex  II  (continued) 


(c).   (con.) 


0404. 

0404 

0404. 


10.08 
10. Jl 
10.20 


0404.10.48 

0404.10.50 

0404.90.28 

0404.90.30 

0404.90.70 

0405.10.05 

0405.10.10 

0405.20.10 

0405.20.20 

0405.20.40 

0405.20.50 

0405.20.60 

0405.90.05 

0405.90.10 

0406.10.12 

0406.10.14 

0406.10.24 

0406.10.34 

0406.10.44 

0406.10.54 

0406.10.64 

0406.10.74 

0406.10.84 

0406.10.95 

0406.20.10 

0406.20.22 

0406.20.24 

0406.20.29 

0406.20.31 

0406.20.34 

0406.20.36 

0406.20.43 

0406.20.44 

0406.20.49 

0406.20.51 

0406.20.54 

0406.20.55 

0406.20.56 

0406.20.57 

0406.20.61 

0406.20.65 

0406.20.69 

0406.20.73 

0406.20.77 

0406.20.81 

0406.20.85 

0406.20.89 

0406.20.95 

0406.30.12 

0406.30.14 

0406.30.22 

0406.30.24 

0406.30.32 

0406.30.34 

0406.30'.  42 

0406.30.44 

0406.30.49 

0406.30.51 

040b. 30. 55 

0406.30.56 

0406.30.57 

0406.30.61 

0406.30.65 

0406.30.69 

0406.30.73 

0406.30.77 

0406.30.81 

0406.30.85 

0406.30.89 

0406.30.95 

0406.40.20 

0406.40.40 

0406.40.51 

0406.40.52 

0406.40.54 

0406.40.58 

0406.90.05 

0406.90.06 

0406.90.08 


0406.90.14 

0406.90.16 

0406.90.20 

0406.90.25 

0406.90.28 

0406.90.31 

0406.90.33 

0406.90.34 

0406.90.36 

0406.90.38 

0406.90.39 

0406.90.41 

0406.90.43 

0406.90.44 

0406.90.46 

0406.90.49 

0406.90.51 

0406.90.52 

0406.90.59 

0406.90.61 

0406.90.63 

0406.90.66 

0406.90.72 

0406.90.76 

0406.90.82 

0406.90.86 

0406.90.90 

0406.90.93 

0406.90.95 

0406.90.99 

0408.11.00 

0408.19.00 

0408.91.00 

0408.99.00 

0409.00.00 

0509.00.00 

0601.10.30 

0601.10.85 

0601.20.10 

0602.90.50 

0701.10.00 

0701.90.50 

0703.10.40 

0703.90.00 

0704.90.40 

0706.10.05 

0706.10.20 

0706.90.40 

0708.20.90 

0708.90.40 

0709.20.90 

0709.51.00 

0709.70.00 

0709.90.30 

0709.90.35 

0709.90.90 

0710.10.00 

0710.22.37 

0710.22.40 

0710.29.40 

0710.30.00 

0710.40.00 

0710.80.20 

0710.60.45 

0710.80.60 

0710.80.85 

0710.80.97 

0710.90.90 

0711.20.38 

0711.20.40 

0711.90.40 

0712.30.20 

0712.90.20 

0712.90.75 

0714.90.40 

0602.11.00 

0802.12.00 

0802.21.00 

Ce03.22.00 

0802.32.00 

0802.90.10 

0802.90.90 


0804.10.20 

0804.10.40 

0804.10.60 

0804.10.80 

0804.20.40 

0804.20.80 

0804.30.20 

0804.30.40 

0804.30.60 

0804.40.00 

0805.30.20 

0806.10.20 

0806.10.60 

0806.20.10 

0806.20.20 

0806.20.90 

0807.11.40 

0807.19.10 

0807.19.80 

0808.20.40 

0809.10.00 

0809.30.20 

0809.40.40 

0810.20.10 

0811.90.22 

0811.90.40 

0811.90.80 

0812.10.00 

0812.20.00 

0812.90.10 

0812.90.20 

0812.90.30 

0812.90.40 

0812.90.90 

0813.20.10 

0813.20.20 

0813.40.15 

0813.40.30 

0813.40.4b 

0813.40.90 

0813.50.00 

0814.00.80 

0901.90.20 

0904.20.40 

0910.40.40 

1001.10.00 

1001,90.10 

1001.90.20 

1003.00.20 

1003.00.40 

1006.10.00 

1006.20.20 

1006.20.40 

1006.30.90 

1006.40.00 

1008.20.00 

1008.90.00 

1101.00.00 

1102.10.00 

1103.11.00 

1103.19.00 

1104.11.00 

1104.19.00 

1104.21.00 

1105.20.00 

1107.10.00 

1107.20.00 

1108.13.00 

1202.10.05 

1202.10.40 

1202.20.05 

1202.20.40 

1204.00.00 

1205.00.00 

1207.20.00 

1208.10.00 

1208.90.00 

1209.22.20 

1209.24.00 

1209.25.00 

1209.91.10 

1209.91.50 


1212.30.00 

1212.91.00 

1214. 10. CO 

1302. 13. OU 

1302.39.00 

1401.90.20 

1402.90.10 

1403.10.00 

1501.00.00 

1&02.00.00 

1503.00.00 

1504.10.40 

1507.10.00 

1507.90.40 

1508.10.00 

1508.90.00 

1512.11.00 

1512.19.00 

1512.21.00 

1512.29.00 

1514.10.90 

1514.90.50 

1514.90.90 

1515.11.00 

1515.19.00 

1515.21.00 

1515.29.00 

1516.20.10 

1516.20.90 

1517.10.00 

1517.90.45 

1517.90.50 

1517.90.90 

1518.00.20 

1522.00.00 

1602.10.00 

1602.20.20 

1602.41.90 

1602.42.40 

5602.50.60 

1603.00.10 

1604.11.20 

1604.11.40 

1604.12.20 

1604.12.40 

1604.13.10 

1604.13.20 

1604.13.30 

1604.14.10 

1604.14.20 

1604.14.30 

1604.14.40 

1604.14.70 

1604.14.80 

1604.19.10 

1604.19.40 

1604.19.50 

1604.20.15 

1604.20.25 

1604.20.30 

1604.20.40 

1604.20.50 

1604.20.60 

1604.30.30 

1605.90.06 

1605.90.50 

1702.11.00 

1702.19.00 

1702.50.00 

1704.90.10 

1704.90.52 

1704.90.54 

1704.90.74 

1704.90.90 

1806.20.79 

1806.20.81 

1806.20.85 

1806.20.95 

1806.20.99 

1901.10.05 

1901.10.15 

1901.10.35 


1901.10.45 

1901.10.55 

1901.10.60 

1901.10.80 

1901.10.95 

1901.90.10 

1901.90.20 

1901.90.32 

1901.90.33 

1901.90.34 

1901.90.38 

1901.90.42 

1901.90.44 

1901.90.46 

1901.90.48 

1901.90.56 

1901.90.70 

1903.00.40 

1904.20.10 

1904.20.90 

2001.90.20 

2001.90.35 

2001.90.60 

2002.10.00 

2002.90.00 

2003.10.00 

2004.10.80 

3004.90.90 

2005.51.20 

2005.60.00 

2005.70.50 

2005.70.60 

2005.70.70 

2005.70.91 

2005.70.97 

2005.90.30 

2005.90.50 

2005.90.80 

2006.00.20 

2006.00.40 

2006.00.50 

2006.00.60 

2007.10.00 

2007.91.10 

2007.99.15 

2007.99.35 

2007.99.55 

2007.99.60 

2007.99.65 

2007.99.70 

2008.11^)2 

2008.11.05 

2008.11.22 

2008.11.25 

2008.11.42 

2008.11.45 

2008.19.20 

2008.19.40 

2008.19.50 

2008.19.85 

2008.20.00 

2008.30.20 

2008.30.30 

2008.30.35 

2008.30.40 

2008.30.46 

2008.30.65 

2008.30.70 

2008.30.80 

2008.30.85 

2008.40.00 

2008.50.40 

2008.60.00 

2008.70.00 

2008.80.00 

2008.92.10 

2008.92.90 

2008.99.05 

2008.99.10 

2008.99.18 

2008.99.25 

2008.99.29 
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Annex  II  (continued) 

(e).   (con. 

» 

2006.99.42 

2402.10.60 

2904.90.20 

3917.39.70 

2922.50.35 

2008.99.60 

2402.20.80 

2904.90.30 

3918.17.50 

3933. SO. 35 

2009.40.20 

2402.90.00 

3904.90.40 

3918.19.10 

3933.50.40 

2009.40.40 

3403.10.20 

3904.90.47 

3918.19.30 

3934.10.80 

2009. 60. OO 

2403.10.30 

3905.17.00 

3918.19.30 

3934.31.30 

2009.80.40 

2403.10.60 

3906.13.00 

3918.19.90 

3934. 31. 4S 

2009.90.40 

2403.91.43 

3906.31.00 

3918.33.30 

3934.33.00 

2101.30.00 

2403.91.45 

3906.39.60 

3918. 33. SO 

3934.39.05 

2103.20.40 

2403.99.30 

3907.13.00 

3918.39.04 

3934.29.20 

2105.00. OS 

3403.99.30 

3907. IS. 60 

3918.39.30 

3934.39.31 

210S.00.10 

3403.99.60 

3907.19.10 

3918. 39. 6S 

3934.39.70 

210S.00.2S 

2507.00.00 

3907.19.20 

3918.39.75 

3934.39.75 

2105.00.30 

2508.10.00 

2907.19.80 

3918.30.10 

393S.19.10 

2105.00.50 

2508.20.00 

2907.21.00 

3918.30.25 

393S. 19.40 

2106.90.22 

2508.30.00 

2907.22.50 

2918.30.30 

3935.30.10 

2106.90.24 

2508.40.00 

2907.29.90 

2918.90.05 

3935.30.30 

2106.90.28 

2509.00.20 

2907.30.00 

2918.90.43 

3935.30.60 

2106.90.32 

2511.20.00 

2908.10.10 

2918.90.47 

3936.90.05 

2106.90.34 

2519.90.20 

3908.10.35 

2919.00.30 

3936.90.13 

2106.90.38 

2525.20.00 

3908.10.35 

2920.90.20 

3936.90.44 

2106.90.48 

2613.10.00 

3908.10.60 

2921.22.10 

3936.90.47 

2106.90.62 

2613.90.00 

3908.30.04 

2921.30.10 

3937.00.06 

2106.90.64 

2616.10.00 

3908.20.20 

2921.30.30 

3937.00.40 

2106.90.78 

2616.90.00 

2906.20.60 

2921.41.10 

3937.00.50 

2106.90.83 

2620.11.00 

2908.90.08 

2921.41.20 

3938.00.35 

2106.90.85 

2709.00.10 

2908.90.28 

2921.42.10 

3939.10.10 

2106.90.95 

2709.00.20 

2908.90.40 

2921.42.18 

3939.10.30 

2202.90.10 

2710.00.05 

2908.90.50 

2921.42.22 

3939.10.35 

2202.90.22 

2710.00.10 

2909.30.05 

2921.42.65 

3939.10.55 

2202.90.24 

2710.00.15 

2909.30.07 

2921.42.90 

3939.10.80 

2202.90.30 

2710.00.18 

2909.30.09 

3921.43.08 

2939.90.15 

2202.90.35 

2710.00.20 

2909.30.40 

3931.43.15 

3939.90.30 

2204.21.20 

2710.00.25 

2909.30.60 

3931.43.40 

3930.30.30 

2204. 21. SO 

2710.00.30 

2909.49.10 

3931.43.80 

3930.90.39 

2204.29.20 

2710.00.45 

2909.49.15 

3931.44.10 

2930.90.45 

2204.29.40 

2710.00.60 

2909.50.10 

3931.44.30 

2931.00.10 

2204.29.60 

2801.30.20 

2909.50.45 

3931.44.70 

2931.00.15 

2204.29.80 

2804.61.00 

2909.50.50 

3931.45.10 

2931.00.22 

2204.30.00 

2804.69.50 

2909.60.10 

3931.45.30 

2931.00.27 

2205.90.40 

2805.11.00 

2909.60.20 

2921.45.60 

2931.00.30 

2206.00.30 

2805.19.00 

2910.90.20 

2931.45.90 

2931.00.60 

2206.00.60 

2805.21.00 

2912.21.00 

3931.49.10 

2932.19.10 

2207.10.60 

2805.30.00 

2912.30.10 

3931.49.37 

2932.29.20 

2207.20.00 

2825.90.30 

2913.00.40 

3931.49.43   « 

2932.39.30 

3208.20.20 

2827.39.40 

2914.11.10 

3931.49.45 

2932.29.45 

2208.20.30 

2841.80.00 

2914.40.40 

3931.49.50 

2933.91.00 

2208.20.40 

2842.10.00 

2914.50.30 

3931.51.10 

2932.92.00 

2208.20.50 

2843.10.00 

2914.69.20 

3931.51.30 

2932.93.00 

2208.20.60 

2844.10.50 

2914.69.90 

3931.51.50 

2933.99.3$ 

2208.30.30 

2849.90.30 

2914.70.40 

3931.59.08 

3933.99.39 

2208.30.60 

2850.00.10 

2915.39.30 

3931.59.30 

3933.99.60 

2208.40.00 

2901.10.40 

2915.39.35 

3931.59.40 

2933.99.70 

2208.90.01 
2208.90.20 

3901.10.50 
3901.24.20 

2915.40.20 

3931.59.80 

2933.19.08 

2915.40. 30 

3933. 19. 18 

2933.19.37 

2208.90.25 

2901.24.50 

2915.40.18 

3933.19.30 

3933.19.43 

2208.90.30 

2901.29.10 

2915.11.00 

3933.19.60 

3933.39.10 

2208.90.35 

2901.29.50 

2916.13.00 

3933.19.70 

3933.39.35 

2208.90.40 

2902.19.00 

2916.15.10 

3933.31.10 

3933.39.43 

2302.50.00 

3902.90.30 

2916.19.30 

3933.31.40 

3933.33.10 

2303.10.00 

2902.90.90 

2916.31.30 

3933.31.50 

3933.33.50' 

3304,00.00 

2903.30.05 

2916.31.50 

3933.33.10 

2933.39.30 

2306.10.00 

2903.59.05 

3916.32.10 

3933.33.30 

3933.39.30 

2308.10.00 

2903.59.15 

2916.32.20 

3933.22.50 

3933.39.41 

2308.90.80 

2903.59.20 

2916.34.10 

2922.29.10 

3933.39.61 

2309.90.22 

2903.61.20 

2916.34.25 

2922.29.15 

3933.39.91 

2309.90.24 

2903.62.00 

2916.34.55 

2922.29.20 

3933.40.15 

2309.90.42 

2903.69.10 

2916.35.25 

2922.29.27 

3933.40.30 

2309.90.44 

2903.69.20 

2916.35.55 

2922.29.60 

3933.40.36 

2309.90.60 

2903.69.23 

3916.39.03 

2922.29.80 

3933.40.60 

2309.90.95 

2903.69.27 

2916.39.45 

2922.30.10 

3933.40.70 

2401.10.61 

2903.69.70 

3916.39.75 

2922.30.25 

3933.51.90 

2401.10.63 

3904.10.10 

3917.13.10 

2922.30.45 

3933.59.31 

2401.20.05 

2904.10.15 

3917.13.50 

2922.42.10 

3933.59.33 

2401.20.31 

2904. lU. 32 

7917. 19.20 

2922.43. 10 

3933.59.36 
3933.59.45 

2401.20.33 

2904.10.37 

3917.19.27 

2922.43.50 

2401.20.83 

2904.10.50 

2917.19.40 

3933.49.20 

3933.59.53 

2401.20.85 

2904.20.10 

2917.20.00 

3933.49.37 

3933.59.70 

2401.30.25 

2904. 2C. 15 

2917.30.00 

3922.49.30 

3933.59.80 

3401.30.27 

2904.20.35 

2917.39.04 

2922.49.37 

2933.79.09 

2401. 30. 3S 

2904.20.40 

2917.39.15 

2922.50.10 

3933.79.15 

2401.30.37 

2904.20.45 

2917.39.17 

2922.50.14 

3933.90.13 

J402.10.30 

2904.90.08 

3917.39.30 

2932. CO. 17 

3933.90.36 
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Annex  II  (continued) 


(c). 

2933 

2933 

2933 

2933 

2933 

2933 

2933 

2933 

2934 

2934 

2934 

2934 

2934 

2934 

2934. 

2934. 

2934, 

2934. 

2934. 

2934. 

2934. 

2934. 

2934. 

293S. 

2935 

2935 

2935 

2935 

2935 

2942 

2942 

2942 

3202 

3204 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3204. 

3205. 

3205. 

3206. 

3206. 

3207. 

3211 

3214 

3301 

3302 

3403 


(con. ) 

90.46 
90.53 
90.61 
90.65 
90.70 
.90.75 
.90.79 
.90.82 
.10.10 
.10.20 
.20.20 
.20.30 
.20.40 
.20.60 
.30.12 
.30.23 
.30.27 
.30.43 
.30.50 
,90.05 
90.06 
90.39 
90.44 
00.10 
00.15 
00.48 
.00.60 
.00.75 
.00.95 
.00.05 
.00.10 
.00.35 
.10.50 
.11.10 
.11.15 
.11.35 
.11.50 
.12.17 
.12.20 
.12.30 
.12.45 
.12.50 
.13.10 
.13.20 
.13.25 
.13.60 
.13.80 
14.10 
14.20 
14.25 
14.30 
14.50 
15.10 
15.20 
15.30 
.15.35 
.15.40 
.15.80 
.16.10 
.16.20 
.16.30 
.16.50 
.17.04 
.17.20 
.17.60 
.17.90 
.19.11 
.19.20 
.19.25 
.19.30 
.19.40 
.19.50 
.00.40 
00.50 
49.20 
50.00 
40.50 
00.00 
90.50 
13.00 
10.90 
11.20 


3403 

3403 

3403 

3404 

3407 

3502 

3502 

3503 

3503 

3506 

3606 

3804 

3805 

3806 

3808 

3808 

3808 

3808 

3809 

3809 

3809 

3809 

3810 

3810 

3810 

3811 

3811 

3811 

3811 

3812 

3812. 

3812. 

3814. 

3814, 

3815. 

3817. 

3817. 

3819. 

3820. 

3821. 

3823. 

3823. 

3823. 

3823. 

3S23. 

3824. 

3824, 

3324. 

3824. 

3824. 

3824. 

3874. 

3824. 

3824. 

3824. 

3912. 

3916 

3918 

3918 

3918 

3918 

3921 

3921 

3921 

3921 

3926 

3926 

3926, 

3926. 

3926. 

392b. 

3926. 

4007. 

40Ce. 

4010. 

4010. 

4010. 

4010. 

4910. 

4010. 

4010. 

4010. 


.19.10 
.91.50 
.99.00 
.90.10 
.00.40 
.  1 1 . 00 
.19.00 
.00.20 
.00.40 
.10.10 
.90.30 
.00.50 
.90.00 
.90.00 
.10.50 
.20.50 
.30.50 
.90.95 
.92.10 
.92.50 
.93.10 
.93.50 
.10.00 
.90.10 
.90.50 
.19.00 
.21.00 
.29.00 
.90.00 
.10.50 
.20.50 
.30.90 
.00.10 
.00.50 
.90.50 
.10.10 
.20.00 
.00.00 
.00.00 
.00.00 
.13.00 
.19.40 
.70.20 
.70.40 
70.60 
10.00 
40.10 
40.50 
71.00 
79.00 
90.28 
90.35 
90.45 
90.47 
90.90 
20.00 
90.30 

.10.32 

.10.40 

.90.20 

.90.30 

.13.19 

.90.19 

.90.21 

.90.29 

.20.40 

.30.50 

.50.55 

.90.59 

.90.65 

.90.77 

.90.85 

.00.00 

.21.00 
12.90 

19.80 

21.30 

22.30 

23.50 

24.50 

:9.io 

29.50 


4012 

4012 

4015 

4015 

4104 

4104 

4105 

4105 

4105 

4105 

4107 

4107 

4107 

4109 

4109 

4304 

4405 

4409 

4409 

4412 

4420 

4421 

4421 

4421 

4421 

4421 

4601 

6901 

6911 

6911 

6911 

6911 

6912 

6912 

6912 

7002 

7004 

7004 

7004 

7004 

7005 

70O5 

7005 

7005 

7013 

7013 

7013 

7013 

7013 

7013 

7013, 

7013. 

7013. 

7C13. 

7013. 

7013. 

7013. 

7013. 

7013. 

7013. 

7ul3. 

7013. 

7013. 

7013. 

7013. 

■'0:3. 

7013. 

7013 

7013 

7013 

7013 

7013, 

7013. 

7013. 

7013. 

7013. 

IO\j. 

7013. 

701B. 

7019. 

70:9. 

■'104. 


20.60 
.20.80 
.19.50 
.90.00 
.10.60 
.10.80 
.12.00 
.19.10 
.19.20 
.20.30 
.10.20 
.10.30 
.90.30 
.00.30 
.00.40 
.00.00 
.00.00 
.10.65 
.20.65 
.19.50 
.90.65 
.10.00 
.90.20 
.90.40 
.90.80 
.90.85 
.99.00 
.00.00 
.10.10 
.10.52 
.10.58 
.10.80 
.00.20 
.00.39 
.00.45 
.10.10 
.90.05 
.50.10 
.90.15 
.90.20 
.21.10 
.21.20 
.29.08 
.27.18 
.10.50 
.21.10 
.21.20 
.21.30 
.29.05 
.29.10 
.29.20 
.25.30 
.29.40 
29.50 
29.60 
31.10 
31.20 
32.10 
32.20 
32.30 
32.40 
39.10 
39.20 
39.30 
39.40 
39.50 
39.60 


.91.10 
.91.20 
.91.30 
.99.10 
.99.20 
.99.40 
.99.50 
99.60 
99.70 
99.80 
99.90 

:o.oo 

19.90 
90.10 
20.00 


7108 

7108 

7114 

7201 

7202 

7202 

7202 

7202 

7202 

7202 

7202 

7202 

7202 

7202 

7206, 

7207. 

7207. 

7207. 

7207. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208. 

7208 

7208 

7208 

7208 

7208 

7208 

7208 

7209 

7209 

7209 

7209 

7209 

7209 

7209 

7209 

7209 

7209, 

7209. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210. 

7210 

7210 

7211 

7211 

7211 

7211 

7211 

7211 

7211 

7211. 

7211. 

7211. 

7211. 

7211. 

7211. 

7211. 

7211. 

7211. 

?2n. 

7212. 

7212 
7212 


12.50 
13.70 


.11 

.45 

.50 

.60 

.11 

.50 

.21 

.75 

.21 

.90 

.49 

.10 

.70 

00 

.91 

00 

.92 

00 

.93 

00 

.99 

10 

.99 

50 

.10. 

00 

.11. 

CO 

.12. 

00 

.19. 

00 

.20. 

00 

.10.15 
.10.30 
.10.60 
25.30 
,25.60 
26.00 
27.00 
36.00 
37.00 
38.00 
39.00 
40.30 
40.60 
51.00 
.52.00 
.53.00 
.54.00 
.90.00 
.15.00 
.16.00 
.17.00 
■18.15 
.18.25 
.18.60 
.25.00 
.26.00 
.27.00 
.28.00 
.90.00 
.11.00 
.12.00 
20.00 
30.00 
41.00 


49 

50 
6], 


00 
00 
00 


69.00 
70.30 
70.60 
90.10 
90.60 
.90.90 
.13.00 
.14.00 
.19.15 
.19.20 
.19.30 
.19.45 
.19.60 
.19.75 
.23.15 
.23.20 
,23.30 
.23.45 
23.60 
29.20 
29.45 
29.60 
90.00 
10.00 
20.00 
30.10 


7212 

7212 

7212 

7212 

7212 

7212 

7213 

7213 

7213 

7213 

7213 

7213 

7214 

7214 

7214 

7214 

7214 

7215 

7215 

7215 

7215 

7216 

7216 

7216 

7216 

7216 

7216 

7216 

7216 

7216 

7216 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217 

7217. 

7217. 

7217. 

7218. 

7218. 

7218. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7219. 

7220. 

7220. 

7220. 

7220. 

7220. 

7220. 

7220. 

7220. 

7220. 

7221. 

7222. 

7222. 

7222 


.30.30 
.30.50 
■40.10 
.40.50 
.50.00 
.60.00 
.10.00 
.20.00 
.91.30 
.91.45 
.91.60 
.99.00 
.10.00 
.20.00 
.30.00 
.91.00 
.99.00 
.10.00 
-  50 . 00 
.90.10 
.90.30 
.10.00 
.21.00 
.22.00 
.31.00 
.32.00 
33.00 
40.00 
50.00 
91.00 
. 99 . 00 
.10.10 
.10.20 
.10.30 
.10.40 
.10.50 
.10.60 
.10.70 
.10.80 
.10.90 
.20.15 
.20.30 
.20.45 
.20.60 
.20.75 
.30.15 
.30.30 
.30.45 
.30.60 
.30.75 
.90.10 
.90.50 
10.00 
91.00 
99.00 
11.00 
12.00 
13.00 
14.00 
21.00 
22.00 
23.00' 
24.00 
31.00 
32.00 


33.00 
34.00 
35.00 
90.00 
11.00 
12.10 
12.50 
20.10 
20.60 
20.70 
20.80 
20.90 
90.00 
00.00 
11.00 
19.00 
20.00 
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.10 
.90 
.10 


.30 
.50 
.70 
.80 


(c).   (con.) 

7223.30.00 

7222.40.30 

7222.40.60 

7223.00.10 

7223.00.50 

7223.00.90 

7224.10.00 

7224.90.00 

7225.11.00 

7225.19.00 

7225.20.00 

7225.30.10 

7225.30.30 

7225.30.50 

7225.30.70 

7225.40.10 

7225.40.30 

7225.40.50 

7225.40.70 

7225.50.10 

7225.50.60 

7225.50.70 

7225.50.80 

7226.11. 

7226.11. 

7226.19. 

7226.19.90 

7226.20.00 

7226.91.15 

7236.91.25 

7226.91.50 

7226.91.70 

7226.91.80 

7226.92.10 

7226.92. 

7226.92. 

7226.92. 

7336.93. 

7326.93.00 

7326.94.00 

7226.99.00 

7227.10.00 

7227.20.00 

7227.90.10 

7227.90.20 

7227.90.60 

7228.10.00 

7228.30.10 

7338.30.50 

7228.30.20 

7228.30.60 

7228.30.80 

7228.40.00 

7228.50.10 

7228.50.50 

7228.60.10 

7228.60.60 

7228.60.80 

7228.70.30 

7228.70.60 

7228.80.00 

7229.10.00 

7229.20.00 

7229.90.10 

7229,»OtS0 

7229^.90.90 

7301X10.00  X 

7301.2^^v-l<^ 

7301.20.50 

7302.10.10 

7302.10.50 

7302.20.00 

7302.40.00 

7304.10.10 

7304.10.50 

7304.21.30 

7304.21.60 

7304.29.10 

7304.39.20 

7304.29.30 

7304.29.40 

7304.29.50 


7304.29.60 

7304.31.30 

7304.31.60 

7304.39.00 

7304.41.30 

7304.41.60 

7304.49.00 

7304.51.10 

7304.51.50 

7304.59.10 

7304.59.20 

7304.59.60 

7304.59.80 

7304.90.10 

7304.90.30 

7304.90.50 

7304.90.70 

7305.11.10 

7305.11.50 

7305.12.10 

7305.12.50 

7305.19.10 

7305.19.50 

7305.20.20 

7305.20.40 

7305.20.60 

7305.20.80 

7305.31.40 

7305.31.60 

7305.39.10 

7305.39.50 

7305.90.10 

7305.90.50 

7306.10.10 

7306.10.50 

7306.20.10 

7306.30.30 

7306.30.30 

7306.30.40 

7306.30.60 

7306.30.80 

7306.30.10 

7306.30.50 

7306.40.10 

7306.40.50 

7306. JO. 10 

7306.50.50 

7306.60.10 

7306.60.30 

7306.60.50 

7306.60.70 

7306.90.10 

7306.90.50 

7307.19.90 

7307.93.30 

7308.90.30 

7308.90.60 

7312.10.30 

7312.10.50 

7312.10.60 

7312.10.70 

7312.10.90 

7314.31. iO 

7314.41.00 

7314.42.00 

7317.00.55 

7318.11.00 

7318.14.10 

7318.14.50 

7320.10.60 

7324.90.00 

7601.10.30 

7601.30.30 

7601.30.60 

7604.31.00 

7614.10.10 

7614.90.40 

7901.12.10 

8101.10.00 

8101.91.50 

8101.92.00 

8101.93.00 


8102 

8102 

8104 

8104 

8105 

8108 

8109 

8111 

8112 

8112 

8112 

8203 

8205 

8206 

8313 

8314 

8301 

8301 

8301 

8303 

8430. 

8431. 

8482. 

8482. 

8482. 

8482. 

8482. 

8482. 

8482. 

8482. 

8482. 

8482. 

8483. 

8483. 

8483. 

8483. 

8483. 

8483. 

8521. 

8525. 

8527. 

8527. 

8527. 

8527. 

8527. 

8527. 

8527. 

8527, 

8538. 

8538. 

8538. 

8538. 

8538. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

8528. 

3528. 

8528. 

8528. 

CS28. 

8523. 

8528. 

8528. 

8S28. 

8S28. 

8528. 

8528. 

8528. 

8528. 

8538. 

RS28. 

8529. 

8529. 

8529. 


10.00 
.91.10 
.19.00 
.30.00 
.10.30 
.10.50 
.10.60 
.00.45 
.40.60 
.91.40 
.91.60 
.20.40 
.90.00 
.00.00 
.00.90 
.90.30 
.10.20 
.10.40 
.10.80 
.30.60 
.49.40 
.43.40 
.10.10 
.10.50 
.20.00 
.91.00 
.99.05 
99.15 
99.25 
99.35 
99.45 
99.65 
20.80 
30.80 
60.80 
90.30 
90.70 

.90.80 
90.00 
10.20 
13.20 
13.40 
31.40 
29.80 
31.05 
31.50 

.31.60 

.90.40 

.12.08 

.12.20 
12.24 

12.32 

12.40 

12.48 

13.56 

12.68 

12.72 

12.84 

12.88 

13.00 

21.10 

21.24 

21.29 

21.39 

21.42 

21.49 

21.52 

21.65 

21.70 

21.85 

21.90 


22.00 
30.30 
30.40 
30.60 
30.66 
30.63 
30.78 
30.90 
10.20 
90.03 
90.00 


8529.90.13 

8529.90.33 

8529.90.36 

8539.90.39 

8539.90.43 

8539.90.46 

8539.90.49 

8539.90.53 

8529.90.69 

8529.90.83 

8529.90.86 

8529.90.89 

8529.90.93 

8532.10.00 

8532.22.00 

8532.23.00 

8532.25.00 

8532.30.00 

8533.31.00 

8533.39.00 

8533.40.80 

8533.90.40 

8533.90.80 

8540.11.10 

8540.11.24 

8540.11.28 

8540.11.30 

8540.11.44 

8540.11.48 

8540.11.50 

8540.12.50 

8540.12.70 

8540.20.20 

8540.20.40 

8540.40.00 

8540.50.00 

8540.60.00 

8540.71.40 

8540.72.00 

8540.79.00 

8540.81.00 

8540.89.00 

8540.91.15 

8540.91.20 

8540.91.50 

8540.99.40 

8540.99.80 

8607.19.03 

8607.19.06 

8701.20.00 

8703.10.10 

8703.21.00 

8703.22.00 

8703.23.00 

8703.24.00 

8703.31.00 

8703.32.00 

8703.33.00 

8703.90.00 

8704.10.10 

8704.10.50 

8704.21.00 

8704.22.10 

8704.22.50 

8704.23.00 

8704.31.00 

8704.32.00 

8704.90.00 

8705.00.03 

8706.00.05 

8706.00.15 

8706.00.25 

8707.10.00 

8707.90.50 

8708. 9 J. 50 

8712.00.15 

8712.00.25 

8712.00.35 

8712.00.44 

8712.00.48 

8713.90.00 

8714.91.30 


8714.91.50 

8714.91.90 

8714.92.10 

8714.93.28 

8714.93.35 

8714.94.90 

8714.95.00 

•714.96.10 

8714.96.90 

8714.99.10 

8714.99.80 

9029.20.20 

9029.90.40 

9103.10.20 

9103.10.40 

9103.10.80 

9103.90.00 

9104.00.05 

9104.00.10 

9104.00.20 

9104.00.25 

9104.00.30 

9104.00.40 

9104.00.45 

9104.00.50 

9104.00.60 

9105.11.40 

9105.11.80 

9105.19.20 

9105.19.30 

9105.19.50 

9105.21.40 

9105.21.80 

9105.29.10 

9105.29.20 

9105.29.30 

9105.29.40 

9105.29.50 

9105.91.40 

9105.91.80 

9105.99.20 

9105.99.30 

9105.99.40 

9105.99.50 

9105.99.60 

9106.10.00 

9106.20.00 

9106.90.75 

9106.90.85 

9107.00.80 

9109.11.10 

9109.11.20 

9109.11.40 

9109.11.60 

9109.19.10 

9109.19.20 

9109.19.40 

9109.19.60 

9109.90.20 

9109.90.40 

9109.90.60 

9110.90.20 

9110.90.40 

9110.90.60 

9111.10.00 

9111.20.20 

9111.20.40 

9111.80.00 

9111.90.40 

9111.90.50 

9111.90.70 

9112.10.00 

9113.90.40 

9114.10.40 

9114.10.80 

9114.30.40 

9114.30.80 

9114.40.20 

9114.40.40 

9114.40.60 

9114.40.80 

9114.90.15 
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HTS 


0802 

1604 

1604. 

2905. 

2909. 

2917. 

2933. 

2933. 

4104. 

4107. 

4203. 


.90.94 
.16.10 
.16.30 
.11.20 
.19.14 
.37.00 
.39.25 
.40.30 
39.20 
90.60 
21.20 
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9114.90.30 
9114.90.40 
9114.90.50 
9209.91.80 
9302.00.00 


9305.10.20 
9404.29.10 
9506.99.08 
9507.10.00 
9507.30.20 


9507.30.40 
9507.90.70 
9603.10.05 
9603.10.15 
9603.10.35 
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9603.10.40 
9603.10.50 
9603.10.60 
9608.31.00 
9608.39.00 


9608.50.00 
9612.20.00 
9616.20.00 


H«rr«jnized  Tariff  Schedule  of  the  United  States  (-HTS-» 
Subheading,  and  Countries  Granted  Waiver,  of  the   * 
Application  of  Section  503(cU2)(A)  of  the  1974  Act 


Country 

Cote  d'lvoire 

Morocco 

*^orocco 

Venezuela 

Venezuela 

Romania 

Brazil 

Brazil 

Thailand 

South  Africa 

Indone.ia 


HTS 

Subhead  }n.j 


6905 

8414 

8469 

8471. 

8471. 

8517. 

8517. 

8527. 

8527. 

8527. 

9032. 


.10.00 

.30.40 

.12.00 

.49.26 

.60.35 

.19.40 

.19.80 

.21.10 

31.40 

90.90 

89.60 


Country 

Venezuela 

Brazil 

Indone.ia 

Thailand 

Thailand 

Thailand 

Thailand 

Brazil 

Indone.ia 

Philippine. 

Philippine. 


Annex  IV 

Staged  Rate  Modifications  to  the  Harmonized 
Tariff  Schedule  of  the  United  State.  ("HTS") 

^rm;d?^!:d'^^^^°n°^;^i'of^"fch°'°^t^°e^';a'i^'^r^^°i  °"^^  ^-^— ^  -^-^-n 

deleting  the  existing  rate  oHutyanSinor^ in  ^^"w**  '\^*'^  ^*^^^  ^1°"  ^^ 
duty  .picified  for  .Gch  year.    ^     inserting  in  lieu  thereof  the  rate  of 


HTS 

S\:bheadinq 

0802.90.94 
0802.90.98 


1191 

7C/kg 
7«/)cg 


1999 

6C/Jcg 
6C/)ig 


2000 

5«/kg 
5C/Jig 
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aids 

Laws 

For  additional  information 

Presidential  Documents 
Executive  orders  and  proclamations 
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Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


202-523-5227 

523-5227 

523-5227 
523-5227 


523-4534 
523-3187 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection  202-275-0920 

FAX  ON-DtMANQ 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  DocumenU  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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DATES,  JUNE 


29649-30228 2 

30229-30426 3 
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Tuesday  June  3,  1997 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 
7007 


.30415 


7  CFR 

80 

272 

275 

330 

340 

351 

372 

723 

1464 

Proposed  Rules: 
1951 


.29649 
..29652 
.29652 
..29662 
.29662 
.29662 
.29662 
.30229 
.30229 


.29678 


14  CFR 

33 29663 

39 30230 

Proposed  Rules: 

71 29679 


16  CFR 

Proposed  Rules; 
1014 


.29680 


24  CFR 

200 

202 

203 

206 


.30222 
.30222 
.30222 
.30222 


27  CFR 

24 29663 

Proposed  Rules: 

24 29661 

28  CFR 

58 30172 

29  CFR 

1910 29668 

30  CFR 

870 30232 

Proposed  Rules: 

243 29682 

34  CFR 

685 30411 


36  CFR 

Ch.  I 

1 

7 

8 

9 

11 

13 

17 


..30232 
.30232 
.30232 
.30232 
.30232 
.30232 
.30232 
.30232 


18. 
20. 
21. 
28. 
51. 
65. 
67. 
73. 
78. 


...30232 
...30232 
...30232 
.-30232 
...30232 
...30232 
...30232 
...30232 
...30232 


38  CFR 

4 30235 

17 30241 


39  CFR 

3001 


.30242 


40  CFR 

52 29668,  30251,  30253 

63 30258 

80 30261 

81 .30271 

82 30276 

180 29669 

Proposed  Mulae: 

51 30289 

52 29682,  30290 

70 30289 

81 30291 

86 30291 

271 29684,  29688 


41  CFR 

301 


.30260 


42  CFR 

Proposed  Rules: 

412 

413 

489 , 


.29902 
.29902 
.29902 


44  CFR 

65 30280,  30283 

67 30285 

Proposed  Rules: 

67 30296 

48  CFR 

Proposed  Rules: 

0 30186 

4 30186 

7 30186 

8 30186 

15 30186 

16 30186 

17 30186 

22 30186 

27 30186 

28 30186 

31 30186 

32 30186 

35 30186 


42 JUiab 

43 30186 

44 •. 30186 

45 30186 

49 30186 

51 30186 

52 30186 

53 30186 

49CFR 

171 29673 

1312 30286 

50CFR 

660 29676 

679 30280,30283 

P(opo9«d  Rul«s: 

648 _ - 29694 

660 30305 
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HEMtND£RS 

The  items  in  this  list  were 

editorially  compiled  as  an  aid 

to  Federal  Register  users. 

Inclusion  or  exclusion  from 

this  list  has  no  legal 

significance. 


RULES  OOiNG  INTO 
EFFEC   JUNE    j     '99' 


EDUCATDN  DEPiR'MfeNT 
Postsecondary  education: 
William  D.  Ford  Federal 
direct  student  loan 

•'}'{■■    published  6-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
nationckl  emission  standards: 
Wood  furniture 
manufacturing  operations; 
correction;  published  6-3- 
97 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone  depleting 
substances,  substitutes 
list;  published  6-3-97 
INTERIOR      tPARTMENT 
National  ParK  Service 
Organization,  functions,  and 
authority  delegations: 
Reg  on  and  Regional 
Director:  organizational 
title  change;  published  6- 
3-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Abandoned  mine 
reclamation  fund;  fee 
collection — 

Suspension;  published  6- 
3-97 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Omnibus  rate  proceeding — 
Cost  attribution  methods 
and  rate  design 
principles;  published  6- 

transp: a  A  iON 

DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFM  International;  published 
4-4-97 

TRANSPDn'!"A'-ON- 

DEPARTMENT 

Surt.r ..-  1  ■  j-sportation 

BoarC 

Tanffs  and  schedules: 


Transportation  of  property 
by  or  with  water  carrier  in 
noncontiguous  domestic 
trade;  publication,  posting, 
and  filing;  published  6-3- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Veterans'  Health  Care 
Eligibility  Reform  Act  of 
1996;  implementation: 
Senson-neural  aids  {i.e., 

eyeglasses,  contact 

lenses,  hearing  aids); 

furnishing  guidelines; 

published  6-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  6-9-97; 
published  4-10-97 
Milk  marketing  orders: 
New  Mexico-West  Texas; 
comments  due  by  6-12- 
97;  published  5-13-97 
Texas;  comments  due  by  6- 
12-97;  published  5-13-97 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Healtti 

Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Sliced  and  pre-packaged 
dry-cured  pork  products; 
comments  due  by  6-13- 
97;  published  4-14-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  Insurance  regulatkjns: 
Apples;  comments  due  by 

6-9-97;  published  5-8-97 
Tobacco:  comments  due  by 

6-12-97;  published  5-13- 

97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  Inspection: 
Ham  with  natural  juices 
products;  use  of  tenders; 
comments  due  by  6-9-97; 
published  4-25-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Manne  mammals: 
Incidental  taking — 
North  Atlantic  nght  whale, 
etc.;  take  reductk>n 


plan;  comments  due  t>y 
6-13-97;  published  5-23- 

97 

C    MM    .^CE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  and  trademari<  cases: 

Fee  revisions;  comments 
due  by  6-1 1  -97;  published 
5-7-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages  and 
commercial  sutxxintractlng 
plans;  policy  clarification; 
comments  due  by  6-10- 
97;  published  4-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Hazardous  air  pollutants  list; 
additions  and  deletions — 
Research  and 
development  facilities; 
comments  due  by  6-11- 
97;  published  5-12-97 

Air  pollution  control;  aircraft 
and  aircraft  engines: 
Commercial  aircraft  gas 
turt>ine  engines  with  rated 
thrust  greater  than  26.7 
kllonewtons  (kN):  exhaust 
emission  standards: 
comments  due  by  6-9-97; 
published  5-8-97 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

California;  comments  due  by 
6-13-97;  published  5-14- 
97 
Missouri;  comments  due  by 
6-13-97;  published  5-14- 
97 
Ohio;  comments  due  by  6- 
13-97;  published  5-14-97 
Air  quality  planning  purposes; 
designation  of  areas: 
Minnesota:  comments  due 
by  6-12-97;  published  5- 
13-97 
Hazardous  waste: 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrictions  for  newly 
hazardous  wastes; 
comments  due  by  6-9- 
97:  published  4-8-97 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncuttural  commodities: 
Glyphosate;  comments  due 
by  6-10-97;  published  4- 
11-97 
Imazapyr;  comments  due  by 
6-9-97;  published  4-9-97 
Superlund  program: 


NatkKial  oil  and  hazardous 
substances  contingerx:y 
plan — 

National  pnorities  list 
update;  comments  due 
by  6-13-97;  published 
5-14-97 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Employment  discnmination 
complaint  procedures  for 
previously  exempt  State 
andlocal  government 
employees;  comments  due 
by  6-9-97;  published  4-10- 
97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servces; 
Satellite  communkations — 
Digital  audio  radio  service 
terrestnal  repeaters  or 
gap-fillers:  deployment; 
comments  due  by  6-13- 
97;  published  5-2-97 
Radk}  stations;  table  of 
assignments: 

Colorado;  comments  due  t)y 
6-9-97;  published  4-28-97 
Flonda;  comments  due  by 

6-9-97:  published  4-28-97 
Michigan:  comments  due  tjy 
6-9-97;  published  4-28-97 
Missoun;  comments  due  by 
6-9-97;  published  4-28-97 
Montana;  comments  due  by 
6-9-97;  published  4-28-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
General  polk:y: 
Minority  and  women 
outreach  program, 
contracting:  and 
individuals  with  disabilities 
outreach  program; 
comments  due  by  6-13- 
97;  published  4-14-97 
FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  k>an  bank 
system: 

Housing  finance  and 
community  investment; 
mission  achievement; 
comments  due  by  6-9-97; 
published  5-9-97 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Penodk;  participant 
statements:  definitions  and 
clanfication;  comments 
due  by  6-9-97;  published 
5-9-97 
Vesting:  definitions  and 
clarification,  comments 
due  by  6-9-97;  published 
5-9-97 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


IV 
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Liquidated  damages  and 
commefx:ial  sutx;ontracting 
ptens;  policy  dantication; 
comments  due  by  6-10- 
97;  published  411-97 

HEALTH  ASD  -luMflS 

4df^  i-i  stration 

r^,„,.a,  jrugs,  feeds,  and 

related  products: 

New  drug  applications — 

Investigational  use; 
comments  due  by  6-9- 
97;  poblis^ed  &-«-97 

Food  additives: 
1 ,3-tXitylene  glycol; 
comments  due  by  6-12- 
97;  published  5-13-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heatth  Care  Financing 
Administration 

Medicare  and  Medicaid 
programs: 

Home  health  agencies — 
Outcome  and  assessment 
information  set  (OASIS) 
use  as  participation 
condition;  comments 
due  by  6-9-97; 
published  3-10-97 
Medicare  and  medicaid 
programs: 

Home  health  agencies — 
Participation  conditions; 
comments  due  by  6-9- 
97;  published  3-10-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Servic«s 
Department 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Shared  Ris*<  Exception 
Negotiated  Rulemaking 


Committee;  intent  to 
establish  and  meetings; 
comments  due  by  6-9- 
97;  published  5-23-97 
IMTERKM  DEPARTMENT 
Fteh  mi  Wildilfe  Service 
Endangered  and  threatened 
species: 

Bruneau  hot  spnngsnail; 
comments  due  by  6-9-97; 
pubttshed  3-25-97 
Flat-tailed  Homed  Lizard; 
comments  due  by  6-9-97; 
published  5-6-97 
JUSTICE  DEPARTMEfCr 
Pnvacy  Act;  implementation; 
comments  due  by  6-13-97; 
published  5-14-97 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practices  and  procedures: 
Miscellaneous  amerx)ments; 
comments  due  by  6-9-97; 
published  4-9-97 
Whistleblowing;  appeals  and 
stay  requests  of  personnel 
actions;  comments  due  by 
6-9-97;  published  4-9-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages  arxj 
commercial  subcontracting 
plans;  policy  clanfication; 
comments  due  t)y  6-10- 
97;  published  4-11-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Credit  union  service 
organizations;  comments 
due  by  6-12-97;  published 
4-23-97 
Federal  aedit  unions  bylaws 
and  Federal  credit  union 
standard  bylaw 
amendments;  revision; 
comments  due  by  6-12- 
97;  published  4-23-97 


NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protection; 

domestic  licensing  and 

related  regulatory  functions: 

Materials  licenses; 
envirorunental  reporting 
requirements;  comments 
due  by  6-13-97;  published 
5-14-97 
POSTAL  RATE  COMMSS  >N 
Practice  and  proceOux:; 

Market  research  evidence; 
fourKJational  requirements 
clarified;  comments  due 
by  6-^97;  published  5-9- 
97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

China;  comments  due  by 
6-9-97;  published  5-9-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities: 

Opervend  management 
investment  companies; 
registration  form; 
comments  due  by  6-9-97; 
published  3-10-97 
Investment  companies: 
Registered  investment 
company  name 
requirements;  comments 
due  by  6-9-97;  published 
3-10-97 
Securities: 
Open-erxl  management 
investment  companies; 
new  disclosure  option; 
comments  due  by  6-9-97; 
published  3-10-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 


Reduced  vertical  separation 
minimum  airspace 
operatk>ns;  U.S.-registered 
aircraft  requirements; 
comments  due  by  6-9-97; 
published  4-9-97 

Airworthiness  directives: 

de  Haviltand;  comments  due 
by  6-13-97;  putilished  3- 
31-97 

Airtxjs  Industne;  comments 
due  by  6-12-97;  publtshed 
5-1-97 

Jetstream  Aircraft  Ltd.; 
comments  due  by  6-13- 
97;  published  4-14-97 

Saab;  comments  due  by  6- 
9-97;  published  4-30-97 

Class  E  airspace;  comments 
due  by  6-9-97;  published  4- 


,NSi"  '«'  AFION 

■a-*~MENT        - 


TB 
DE 

Federal  Highway 
Administration 

Motor  carrier  safety 
regulations: 

Parts  and  accessohes 
necessary  for  safe 
operation — 

General  amendments; 
comments  due  by  6-13- 
97;  published  4-14-97 

TREASURY  DEPARTMENT 

Thrift  s..,>' r    sion  Office 

Application  processing; 
comments  due  by  6-9-97; 
published  4-9-97 

Savings  associations: 

Federal  Mutual 
Associations — 

Incorporation, 
organization,  and 
conversion;  comments 
due  by  6-9-97; 
published  4-9-97 
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Public  Laws 


A  'M'jh'^i 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  law%  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://wvm. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YlL^,  enter  my  subscription(s)  as  follows: 


Order  Procassing  Code 

*6216 


S3 


Charge  your  order 
It's  Easy 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


jSubscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

(Company  or  Personal  Name)  (Please  type  or  print)  i — i 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


(City,  Swie.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers? 


I I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


U-D 


1 

T'U.^^t /•._ 

Iriankyoufur 

1                    ,    .         (Credit  card  expiration  Hate)                           "        ,      , 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

Hw  Code  of  f-^j-3  ±    <dgul«tK}n«, 
compriairtg  approximalety  200  votumet 
ar»'   »v's^^  i'  'AAst  once  a  year  on  a 
Ova  ^  .     1  3ut>iished  in  24x 

microftcfM  formal  and  the  current 
year's  volumea  are  mailed  to 
sut>scr1t>ers  aa  isaued. 


Nficrofiche  Subscription  Prices: 

Ff,!.  r  ,■  Register: 

Une  year.  5220.00 
SixnrKXiths;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Or!)»  Pro-  Ming  CodK 

S4  "*  Q 


vtu 


Superintendent  of  Documents  Subscription  Order  Form 

'■'<i  easy'  ^^l|r  | 

I    I    \  I   H,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:         pho^  vour     d        ^02>  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        □  Six  months  at  $1 10 

Code  of  Federal  Regulations  (CPRM?)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  pervMial  oanic) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sute.  Zip  code) 


(Daytime  pbone  including  area  code) 


(Purchase  order  no.) 


For  privac)^  ckcck  bos  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 

I    I    I    I    I    I    I 


ID 

(expiration) 

-D 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Docimients 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Hiiham  J.  Clinton 

j  ^9i 

ii<^kl) $61.00 
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Assistance  with  Federal  agency  subscriptions  523-5243 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  parson  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

June  17,  1997  at  9:00  am 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 
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Contends 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 
Meetings: 
Health  Services  Research  Dissemination  Study  Section 
30590 

Agricultural  Mari(eting  Service 

RULES 

Limes  grown  in  Florida  and  imported,  30429-30432 
PROPOSED  RULES 

Limes  grown  in  Florida  and  imported,  30467 
Peaches  grown  in — 

Georgia,  30468-30469 
NOTICES 
Milk  marketing  orders: 

New  England  et  al.,  30564 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Forest  Service 
See  Natural  Resources  Conservation  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  30668-30671 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Americans  with  DisabiUties  Act;  implementation: 
Outdoor  Developed  Areas  AccessibiHty  Guidelines 
Regulatory  Negotiation  Committee — 
Establishment  and  meeting,  30546-30547 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30590- 
30591 
Meetings: 
Disease,  Disabihty,  and  Injury  Prevention  and  Control 

special  emphasis  panels,  30591 
Optimal  frequency  and  minimum  power  requirements  for 
a  new  radio- frequency-controlled  electrical  injury 
protection  system;  NIOSH  meeting,  30591 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Michigan,  30565-30566 

Minnesota,  30566 

North  Dakota,  30566 

West  Virginia,  30566 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
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Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30572 
Submission  for  OMB  review;  comment  request,  30572- 
30573 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availabiHty,  etc.: 
Agricultural  telecommunications  program,  30726-30734 

Customs  Service 

RULES 

Financial  and  accounting  procedures: 
Harbor  maintenance  fee,  ports  subject  to;  list  update 
30448-30455 
NOTICES 

Customhouse  broker  Ucense  cancellation,  suspension,  etc.: 

ASG  Forwarding,  Inc.,  et  al.,  30672 

Mark  V  Customhouse  Brokers,  Inc.,  30672 

Shiepe,  Abraham,  30672 
Generalized  System  of  Preferences: 

Expiration  procedures,  30672-30673 

Defense  Department 

See  Navy  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  30573 

Defense  Nuclear  Facilities  Safety  Board 

RULES 

Freedom  of  Information  Act;  implementation: 

Fee  schedule,  30432-30433 
NQTICES 
Meetings;  Sunshine  Act,  30573-30574 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 
Acquisition  regulations: 
Certification  of  cost  submissions  and  assessment  of 
penalties  on  unallowable  costs,  etc.,  30558-30563 
Occupational  radiation  protection: 

Guides  and  technical  standards;  availability,  30481 
Personnel  assurance  program: 
DOE  and  DOE  contractor  employees  assigned  nuclear 
explosive  duties  at  DOE  faciUties;  procedures  and 
standards,  30469-30481 
NOTICES 

Strategic  Petroleum  Reserve;  poUcy  statement;  comment 
request,  30574 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30574- 
30575 


Environmental  Protection  Agency 

PROf>OSE0  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
(S)-hydroprene  biochemical  pest  control  agent,  30549- 
30554 
Solid  wastes: 
Hazardous  waste  combustors,  etc.;  maximum  achievable 
control  technologies  performance  standards,  30548- 
30549 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  Ust  update,  30554-30558 
NOTICES 
Pesticide  registration,  cancellation,  etc.: 

Riverdale  2,4-D  L.V.  6  Ester,  etc..  30578-30580 
Toxic  and  hazardous  substances  control: 
Interagency  Testing  Committee — 

Report,  30580-30585 
Premanufacture  exemption  approvals,  30585-30586 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Cessna.  30433-30435 
PROPOSED  RULES 
Airworthiness  directives: 

Bombardier,  30481-30483 

Fairchild,  30483-30485 
NOTICES 
Committees;  estabhshment,  renewal,  termination,  etc.: 

RTCA.  Inc.,  30655-30656 
Exemption  petitions;  summary  and  dispositon,  30656 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  30586-30587 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Export  or  import  of  natural  gas;  appUcations  for 

authorization  to  construct,  operate,  or  modify 

facilities,  30435-30448 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  30575 
Florida  Gas  Transmission  Co.,  30575 
Frontier  Gas  Storage  Co.,  30576 
National  Fuel  Gas  Supply  Corp.,  30576-30577 
Natural  Gas  Pipeline  Co.  of  America.  30577 
New  England  Power  Pool.  30577 
Texas  Eastern  Transmission  Corp..  30578 
Valley  Electric  Association,  Inc.,  30577-30578 

"  e-jerai  IMaritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Topocean  Consolidation  Service,  Ltd.,  et  al.,  30587- 
30589 


Federal  Railroad  Administration 

RULES 

Railroad  power  brakes  and  drawbars: 
Train  and  locomotive  power  braking  systems;  advanced 

technology  use;  two-way  end-of-train  telemetry 

devices,  30461-30464 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  30589 

Formations,  acquisitions,  and  mergers,  30589-30590 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Topeka  shiner  in  Mill  Creek  Watershed  District,  KS; 

conservation  agreement,  draft  availability,  30610— 

30611 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Triisopropanolamine,  30455-30456 
Medical  devices: 
Neurological  devices — 
Cranial  electrotherapy  stimulators;  premarket 

requirement  approval  revocation,  30456-30457 
PROPOSED  RULES 
Food  for  human  consxunption: 
Dietary  supplements  containing  ephedrine  alkaloids. 
30678-30718 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30591-30592 
Food  for  human  consumption: 
Regulatory  systems  used  by  foreign  countries  to  ensure 
safety  of  foods  exported  to  U.S.;  equivalence  criteria; 
guidance,  30593-30600 
Medical  devices: 
Neurological  devices — 
Cranial  electrotherapy  stimulators;  safety  and 

effectiveness  information  submission  requirements, 
30600-30603 
Reports;  availabihty.  etc.: 
Investigational  new  drugs  recovery  from  clinical 
investigators;  compliance  poUcy  gmde.  30603 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
ZF  Industries.  Inc.;  automotive  axle  manufacturing 
plant,  30566-36567 
Ohio 
Cincinnati  Milacron.  Inc.;  horizontal  turning  and 
grinding  machinery  and  related  consvunable 
products,  30567 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Pacific  Northwest  region,  30564-30565 
Meetings: 

California  Spotted  Owl  Federal  Advisory  Committee, 
30565 
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Gertera   Se^vcfis  Administration 

notice: 

Federal  Acquisition  Regulation  (FAR): 
Agency  infonnation  collection  activities — 
Submission  for  0MB  review;  comment  request,  30573 

Geoiogica:  Survey 
NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  30611-30612 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30603- 
30604 
Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
April  (1997),  30604-30605 

Ine^!)-  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Inter- i,   '^*^evenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30673-30675 
Meetings: 

Art  Advisory  Panel,  30675-30676 

International  Trade  Administration 

NOTICES 
Antidumping: 
Welded  stainless  steel  pipe  from — 
Taiwan,  30567-30569 
Export  trade  certificates  of  review,  30569 
Scope  rulings;  list.  30569-30571 

JustiCfc  Oeparwient 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30615— 
30616 

Labor  '::'ep3--*ment 

See  1  u.^.„..  and  Welfare  Benefits  Administration 

Land  Manaaement  Bureau 

NOTICE  f 

Environmental  statements;  availability,  etc.: 
Rangeland  health  standards  and  grazing  management 
guidelines — 
Montana  et  al.,  30612 


Environmental  statements;  notice  of  intent: 

Surface  management  regulations — 
Mining  laws;  mining  operations,  30612-30613 
Public  land  orders: 

CaUfomia,  30613-30614 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30614- 
30615 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  30573 

National  Bankruptcy  Review  Commission 

NOTICES 

Meetings,  30623-30624 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  systems: 
Occupant  crash  protection — 
Child  restraint  systems;  air  bag  warning  label  on  rear- 
facing  child  seats;  modification,  30464-30466 
NOTICES 

Fuel  economy  program,  automotive;  annual  report  to 
Congress,  30656-30666 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  30605 
National  Center  for  Research  Resources,  30605 
National  Heart,  Lung,  and  Blood  Institute.  30605 
National  Institute  of  Allergy  and  Infectious  Diseases, 

30606 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  30605-30606 
National  Institute  of  Child  Health  and  Human 

Development,  30607 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  30606-30607 
National  Institute  of  General  Medical  Sciences,  30606, 

30607 
National  Institute  on  Deafriess  and  Other  Communication 

Disorders,  30607 
Research  Grants  Division  special  emphasis  panels, 

30607-30608 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
State  coastal  management  programs — 
Georgia,  30571-30572 

National  Science  Foundation 

NOTICES 

Meetings: 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel. 

30624 
Elementary,  Secondary  and  Informal  Education  Special 

Emphasis  Panel,  30624 
Geosciences  Sj>ecial  Emphasis  Panel,  30624-30625 
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Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Upcountry  Maui  Watershed,  HI,  30565 
Watershed  projects;  reauthorization  of  funds: 

Dunloup  Creek  Watershed,  WV.  30565 

Navy  Department 

NOTICES 
Meetings: 
Naval  Research  Advisory  Committee.  30573 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Toledo  Edison  Co.  et  al..  30627-30628 
Meetings;  Sunshine  Act,  30628-30629 
Operating  Ucenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  30629-30652 
Applications,  hearings,  determinations,  etc.: 

Duquesne  Light  Co.,  30625 

Niagara  Mohawk  Power  Corp..  30625-30627 

Pension  and  WeHare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Robert  A.  Benz  &  Co..  P.A..  et  al..  30616-30623 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Miscellaneous  amendments.  30457-30461 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

Small  Business  Week  (Proc.  7008),  30427-30428 
AOMMISTRATIVE  ORDERS 

Turkey;  waiver  of  statutory  restrictions  to  permit  assistance 
(Presidential  Determination  No.  97-24  of  May  23. 
1997),  30737-30738 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exciiange  Commission 

PROPOSED  RULES 
Securities: 
Alternative  trading  systems,  national  securities 

exchanges,  foreign  market  activities,  and  related 
issues;  regulation  of  exchanges,  30485-30535 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pacifica  Funds  Trust,  30652-30653 


Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  30653- 
30655 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 

meeting  mininnim  standards,  list.  30608-30609 
Meetings: 
SAMHSA  special  emphasis  panels.  30610 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kansas.  30535-30540 
Kentucky.  30540-30546 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Railroad  Co..  30667 
Railroad  services  abandonment: 

Kansas  City  Southern  Railway  Co..  30667 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  30655 
Certificates  of  pubUc  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
30655 


Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Organization,  functions,  imd-authority  delegations: 
Financial  Management  Service.  Commissioner,  et  al.. 
30668 


Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc. 
Nonservice-connected  disability;  claims  based  on 
aggravation.  30547-30548 
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S^D^rf  f     arts  In  This  Issue 

Part  II 

IDepartment  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  30678-30724 

Part  III 

Department  of  Agriculture,  Cooperative  State  Research, 
Education,  and  Extension  Service,  30726-30734 

Part  IV 

The  President,  30737-30738 


Reaoe:  Asas 

Additional  information,  including  a  list  of  public  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 


Presidentia? 


ts 


Proclamation  7008  of  May  30,  1997 

Small  Business  Week,  1997 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

America  was  built  on  the  enterprise  of  our  people— on  their  ideas  their 
energy,  their  willingness  to  take  risks,  and  their  willingness  to  pursue  their 
dreams.  Throughout  the  decades,  men  and  women  of  independence  opti- 
niism,  and  determination  have  come  to  our  shores,  confident  in  the  knowl- 
edge that  in  America  they  could  build  a  life  for  themselves  and  their  families 

I  ,  ."^?  ^^^^^  °^°  initiative,  creating  and  developing  businesses  in  every 
field  of  endeavor. 

The  success  of  the  small  business  community  has  been  a  hallmark  of  our 
free  enterprise  system,  helping  to  drive  the  engine  of  America's  economy 
as  we  compete  in  the  global  marketplace.  The  invaluable  contributions  of 
small  business  owners  to  the  strength  of  our  economy  are  reflected  in 
some  extraordinary  statistics.  The  recent  record  growth  of  the  small  business 
community  has  resulted  in  840.000  new  employer  firms  over  the  past  year— 
the  highest  number  ever,  and  a  2-percent  increase  over  the  last  record 
set  in  1995.  Small  businesses  employ  53  percent  of  America's  private  work 
force,  account  for  47  percent  of  all  sales  in  the  country,  and  generate  more 
than  half  of  our  private  gross  domestic  product;  and  industries  dominated 
by  small  business  produced  almost  1.5  million  new  jobs  in  the  last  vear 
alone.  ^ 

Our  challenge  now  is  to  help  America's  small  business  community  build 
on  this  phenomenal  record  of  success.  My  Administration  is  committed 
to  givmg  small  business  men  and  women  the  opportunity  to  realize  their 
dreams.  The  Small  Business  Administration  has  a  portfolio  guaranteeing 
over  $27  billion  in  loans  to  185.000  small  businesses  that  otherwise  would 
not  have  access  to  such  capital.  We  are  encouraging  microenterprise  through 
the  Department  of  Treasury's  Community  Development  Financial  Institution 
Fund,  ail  initiative  that  makes  it  easier  for  prospective  entrepreneurs  to 
obtain  the  training  and  financing  they  need  to  start  their  own  businesses. 
Working  in  partnership  with  State  governments,  we  are  striving  to  help 
modernize  our  Nation's  small  and  medium-sized  manufacturers  and  removing 
regulatory  barriers  to  the  adoption  of  new  technologies  in  such  fields  as 
telemedicine,  building  and  construction,  and  environmental  technologies 
We  have  also  developed  a  National  Export  Strategy  to  help  America's  small 
and  medium-sized  businesses  realize  their  export  potential  and  compete 
effectively  in  the  global  marketplace. 

As  we  observe  Small  Business  Week,  I  join  all  Americans  in  saluting  the 
men  and  women  who  have  embraced  the  opportunities  our  country  offers, 
whose  hard  work  is  transforming  their  communities,  and  whose  energy 
and  initiative  are  building  our  country  into  the  kind  of  Nation  we  want 
to  be  in  the  21st  century. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  1  through  June 
7,  1997,  as  Small  Business  Week.  I  call  upon  Government  officials  and 
all  the  people  of  the  United  States  to  observe  this  week  with  appropriate 
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ceremonies,  activities,  and  programs  that  celebrate  the  achievements  of  small 
business  owners  and  encourage  the  development  of  new  enterprises. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


UJUXa>aaa<iW. 
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Rules  and  Requlations 


Federal  Register 
Vol.  62.  No.  107 
Wednesday,  June  4.  1997 


This  sfeibtion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  911  and  944 
[Docket  No.  FV-97-911-1A  IFR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Change  in  Regulatory  Period 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
changes  the  regulatory  period  currently 
prescribed  under  the  lime  marketing 
order  and  the  lime  import  regulations. 
The  marketing  order  regulates  the 
handling  of  limes  grown  in  Florida  and 
is  administered  locally  by  the  Florida 
Lime  Administrative  Committee 
(committee).  This  rule  revokes  the 
temporary  suspension  of  grade  and  size 
requirements  and  maintains  continuous, 
year  round,  implementation  of 
regulations.  This  rule  will  maintain 
quality  standards  ensuring  continued 
customer  satisfaction  with  fresh  limes. 
The  change  in  import  requirements  is 
necessary  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

EFFECTIVE  DATE:  This  interim  final  rule 
becomes  effective  June  9,  1997; 
comments  received  by  July  7,  1997,  will 
be  considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456. 
Washmgton,  DC  20090-6456;  Fax:  (202) 
720-5698.  All  comments  should 
reference  the  docket  number  emd  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS.  USDA,  P.O.  Box 
2276.  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  Anne  Dec,  Marketing 
Order  Administration  Branch,  F&V. 
AMS,  USDA,  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  126  and  Marketing  Order  No.  911  (7 
CFR  part  911).  both  as  amended, 
regulating  the  handling  of  limes  grown 
in  Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  interim  final  rule  is  also  issued 
under  section  8e  of  the  Act.  which 
provides  that  whenever  certain 
specified  commodities,  including  limes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  wodfci  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
.prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

This  interim  final  rule  revokes  the 
temporary  suspension  of  regulations 
currently  prescribed  under  the  lime 
marketing  order  and  the  lime  import 
regulations.  The  temporary  suspension 
was  published  in  the  Federal  Register 
on  August  21.  1996  (61  FR  43141)  and 
suspended  both  the  domestic  and 
import  regulations  for  the  period  June  1 . 
1997,  through  December  31,  1997.  This 
rule  keeps  the  regulations  in  effect 
beginning  with  its  effective  date  and 
through  the  remainder  of  1997. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack, 
container,  grade  and  size  requirements. 
These  requirements  are  specified  under 
Sections  911.311,  911.329  and  911.344. 
Prior  to  this  rule,  the  requirements 
specified  under  Sections  911.311, 
911.329  and  911.344  were  temporarily 
suspended  from  June  1,  1997.  through 
December  31, 1997. 

Beginning  with  its  effective  date,  this 
rule  revokes  the  suspension  of 
regulations.  The  comnoittee  met  on 
February  5.  1997.  and.  on  a  unanimous 
vote,  recommended  terminating  the 
scheduled  suspension. 

The  suspension  of  regulations  was 
first  published,  as  a  proposed  rule,  in 
the  May  8,  1996.  Federal  Register  (60 
FR  20754).  A  notice,  published  in  the 
June  26,  1996,  Federal  Register  (61  FR 
33047),  extended  the  comment  period  of 
the  proposed  rule  from  June  7,  1996.  to 
July  8.  1996.  The  final  rule  was 
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published  in  the  August  21.  1996, 
Federal  Register  (61  PR  43141). 

In  its  deliDerations,  the  committee 
noted  that  this  issue  has  been  argued 
and  debated  by  the  committee  since  its 
original  proposal  to  suspend 
regulations.  The  committee  was 
divided,  passing  the  measure  on  a  split 
vote  of  six  in  favor  and  four  opposed, 
January  10,  1996.  Comments  from 
growers  and  grower/handlers 
concerning  the  changes  in  the  proposed 
rule  expressed  concern  that  the  loss  of 
regulation  and  the  associated  quality 
standards  wqj|^  result  in  poor  quality 
limes  on  the  market  and  consumer 
dissatisfaction. 

The  committee,  upon  further 
discussion,  shared  these  concerns.  In 
fact,  the  committee  revisited  the  issue 
on  April  17,  1996.  After  deliberations  on 
the  possibilities  of  what  could  occur 
without  regulations,  the  committee 
recommended,  on  a  vote  of  seven  in 
support,  none  against  and  one 
abstention,  that  the  original  proposal  he 
modified  from  a  permanent  change  to  a 
one  year  experiment.  This  action  was 
taken  to  provide  the  committee  with  an 
opportunity  to  study  the  effects  the 
suspension  of  the  handling  regulations 
would  have  on  the  industry  and  market 
versus  the  cost  savings  derived  from  it. 

The  change  was  originally  to  have 
begun  on  June  1,  1996.  However,  an 
extended  comment  period,  and  the 
requested  modifications  to  the  proposal 
itself,  resulted  in  the  start  date  being 
delayed  to  June  1.  1997.  This  one  year 
delay  in  implementation  has  allowed 
the  committee  time  to  reevaluate  the 
need  to  suspend  reguladons. 

The  original  rule  suspending 
regulations  was  issued  in  response  to 
changes  in  the  market,  rising  costs  of 
production  and  the  cost  of  replanting  in 
the  aftermath  of  Hurricane  Andrew.  The 
committee  commented  that  when  the 
change  was  originally  recommended  on 
January  10,  1996,  the  industry's  position 
and  future  prospects  appeared  quite 
different  from  today.  At  that  time,  many 
of  the  lime  trees  were  less  than  3  years 
old  and  too  young  to  bear  fruit.  These 
lime  trees  had  been  replanted  after 
Hurricane  Andrew.  Money  was  being 
expended  on  replanting  and  no  revenue 
wais  coming  in  from  these  young  non- 
bearing  trees.  Further,  last  year  citrus 
leaf  minor  was  a  new  threat  to  the  lime 
trees  and  at  that  time  predictions  called 
for  expensive  control  methods  that  may 
or  may  not  have  worked.  Throughout 
the  industry,  the  concern  to  save  money 
was  great,  and  the  suspension  of 
regulations  was  thought  to  be  a  money 
saving  avenue.  By  reducing  the 
regulatory  p>eriod  and  its  associated 
costs,  the  committee  hoped  to  provide  a 


decrease  in  industry  expenses.  The 
committee  hoped  the  reduced  costs  of 
no  regulations,  no  inspection  fees  and 
reduced  committee  expenses,  resulting 
from  fewer  meetings  and  less 
compliance  monitoring,  would  benefit 
the  industry  and  foster  growth. 

The  industry's  present  situation  is 
much  improved  over  what  it  was  when 
the  changes  to  the  regulation  were 
proposed  and  made  final.  The  young 
lime  trees  are  now  3  and  4  years  old  and 
bearing  fruit,  resulting  in  a  larger  crop 
and  more  revenue.  Citrus  leaf  minor  is 
far  less  a  threat  than  originally 
presumed,  due,  in  part,  to  native  insect 
predation  against  it.  This  has  resulted  in 
less  funds  being  required  to  combat  this 
pest. 

Also,  the  lime  committee  operated  off 
reserves  last  season  with  a  zero 
assessment,  and  it  has  budgeted  to  work 
off  reserves  with  a  zero  assessment  for 
the  current  season.  This  will  result  in 
industry  savings  of  approximately 
$75,000  each  season.  The  committee 
believes  that  all  of  these  factors  have 
eliminated  the  critical  need  for  the 
further  cost  savings  which  prompted  the 
original  request  for  the  change. 

Reviewing  the  past  year,  committee 
members  stated  that  fresh  limes  sold 
were  generally  plentiful  and  of  good 
quality.  However,  they  also  noted  that 
even  with  quality  regulations  in  effect, 
some  poor  quality  limes  do  reach  the 
retail  market.  The  committee  is  now 
concerned  that  removing  quality 
regulations,  even  for  an  experimental 
period,  may  result  in  even  larger 
quantities  of  poor  quality  fruit  reaching 
the  retail  market,  resulting  in  consumer 
dissatisfaction  and  product  subsdtution. 
Committee  members  conunented  that 
past  experience  has  indicated  the 
difficulty  of  enticing  customers  to  return 
to  a  product  once  substitution  has  taken 
place. 

Committee  members  maintain  that 
although  some  poor  quality  limes  still 
appear  on  the  market,  the  regulations 
have  done  much  to  reduce  the  number 
and  help  provide  uniform  quality.  This, 
in  turn,  has  ensured  customer 
satisfaction  with  fresh  limes  which  is  a 
primary  concern  to  the  industry.  Thus, 
the  committee  believes  the  benefits  of 
the  quality  regulations  outweigh  the 
now  diminished  need  to  take  action  that 
would  result  in  cost  savings. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements, 
Since  this  rule  will  change  the 
regulatory  period  under  the  domestic 


handling  regulations,  a  corresponding 
change  to  the  import  regulations  must 
also  be  made. 

Minimum  grade  and  size 
requirements  for  limes  imported  into 
the  United  States  are  currently  in  effect 
under  Section  944.209  [7  CFR  944.209). 
This  interim  final  rule  revokes  the 
temporary  suspension  period  for  both 
the  domestic  and  import  regulations. 
Beginning  with  its  effective  date,  this 
rule  leaves  the  lime  import  regulations 
in  effect  throughout  the  remainder  of 
1997.  This  reflects  the  same  changes 
being  made  under  the  order  for  Florida 
limes.  The  minimum  size  and  grade 
requirements  for  Florida  limes  are 
specified  in  section  911.344  under 
marketing  order  911.  The  minimum  size 
and  grade  requirements  are  not 
specifically  stated  in  the  lime  import 
regulation.  Therefore,  no  change  is 
needed  in  the  text  of  Section  944.209. 

Mexico  is  the  largest  exporter  of  limes 
to  the  United  States.  During  the  1995- 
96  season,  Mexico  exported  5,591,451 
bushels  to  the  United  States,  while  all 
other  import  sources  shipped  a 
combined  total  of  167,832  bushels 
during  the  same  time  period.  From  June 
1, 1996,  through  December  31,  1996, 
Mexico  exported  4,151,867  bushels  of 
limes  to  the  United  States, 
approximately  67  percent  of  the  total, 
6,190,321  bushels,  shipped  during  the 
1996-97  season  that  ended  in  March. 
Mexico  exported  559,525  bushels  of 
limes  to  the  United  States  for  the  month 
of  June  1996,  approximately  9  percent  of 
the  total,  6,190,321  bushels,  shipped  in 
the  1996-97  season. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultiiral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  regulation  under  the  order 
and  about  50  producers  of  Florida  limes. 
There  are  approximately  35  importers  of 
limes.  Small  agricultvual  service  firms, 
which  include  lime  handlers  and 
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importers,  have  been  deHned  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000. 

Based  on  the  Florida  AgricultiuBl 
Statistic  Service  and  committee  data  for 
the  ld95-96  season,  the  average  annual 
f.o.b.  price  for  fresh  Florida  limes 
during  the  1995-96  season  was  $16.50 
per  55  pound  bushel  box  equivalent  for 
all  domestic  shipments,  and  the  total 
shipments  for  the  1995-96  season  were 
371,413.  Approximately  20  percent  of 
all  handlers  handled  86  percent  of 
Florida  lime  shipments.  In  addition, 
many  of  these  handlers  ship  other 
tropical  fruit  and  vegetable  products 
which  are  not  included  in  committee 
data  but  would  contribute  further  to 
handler  receipts.  Using  the  average  f.o.b. 
price,  about  80  percent  of  lime  handlers 
could  be  considered  small  businesses 
under  SBA's  definition  and  about  20 
percent  of  the  handlers  could  be 
considered  large  businesses.  The 
majority  of  lime  handlers,  producers, 
and  importers  may  be  classified  as  small 
entities. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  grade 
and  size  requirements,  and  section  8e  of 
the  Act  requires  that  when  such 
regulations  are  in  effect  for  limes,  the 
same  or  comparable  requirements  be 
applied  to  imports. 

This  interim  final  rule  changes  the 
regulatory  period  currenUy  prescribed 
imder  the  lime  marketing  order  and  the 
lime  import  regulations.  Beginning  on 
its  effective  date,  this  interim  final  rule 
revises  both  the  domestic  and  import 
regulations  by  removing  a  temporary 
suspension  of  regulations  and  thereby 
maintaining  handling  regulations  for  the 
remainder  of  1997.  The  regulations  are 
specified  in  sections  911.311,  911.329 
and  911.344  and  establish  pack, 
container,  grade  and  size  requirements. 
The  conunittee  recommended  this 
change  to  maintain  the  quality  of  limes 
in  the  marketplace.  Additionally,  the 
need  to  suspend  regulations  to  reduce 
handling  costs  has  diminished. 

This  interim  final  rule  will  have  a 
positive  impact  on  growers,  handlers 
and  importers,  as  fruit  and  vegetable 
prices  are  quite  responsive  to  quality 
differentials.  This  action  is  intended  to 
maintain  quality.  At  the  meeting,  the 
committee  discussed  the  impact  of  this 
change  on  handlers  and  producers  in 
terms  of  cost.  Any  costs  to  handlers  and 
importers  caused  by  this  action  will  be 
the  loss  of  projected  savings  from  the 
suspension.  The  majority  of  possible 


cost  savings  would  have  resulted  from 
eliminating  inspection  fees  during  the 
suspension. 

The  scheduled  .suspension  period 
would  have  only  been  effective  for  one 
year,  resulting  in  limited  cost  savings. 
The  industry  is  already  used  to 
budgeting  for  inspection  and  associated 
regulation  costs.  The  Federal/State 
Inspection  Service  assesses  fees  to 
provide  their  service.  The  cost  for 
inspection  is  equitable.  Small  and  large 
handlers  are  charged  the  same  base  rate, 
with  the  overall  cost  determined  by  a 
handler's  volume. 

During  this  season,  and  the  season 
prior,  the  committee  voted  to  operate  on 
reserves  rather  than  assessing  the 
industry.  This  will  result  in  an  industry 
cost  savings  of  approximately  $75,000, 
the  approximate  cost  of  operating  the 
committee  for  a  year,  during  each  of 
these  two  years.  This  will  do  much  to 
offset  any  costs  that  result  from  the 
revocation  of  the  suspension  period. 
Assessments,  when  they  are  applied,  are 
based  on  the  amount  of  fruit  handled, 
therefore,  the  costs  are  borne 
proportionally  by  small  and  large 
operations.  Consequently,  the  benefits 
of  no  assessments  are  received  equally. 
Importers  do  not  have  to  pay 
assessments  to  maintain  the  marketing 
order. 

Since  the  recommendation  to 
establish  the  suspension  period  was 
made,  industry  needs  for  cost  savings 
have  diminished.  The  focus  has  shifted 
to  the  need  for  stable  markets  and 
returns.  Customers  are  willing  to  pay  for 
quality,  and  complementary  studies 
show  that  customers  return  purchase 
rate  declines  considerably  if  they  are 
disappointed  by  the  quality  of  the 
original  purchase.  The  current  cost  of 
inspection  is  $.14  per  55  pound 
equivalent.  However,  a  drop  in  quality 
could  result  in  a  price  reduction 
measured  in  dollars  rather  than  cents  on 
the  same  equivalent.  Thus,  the  benefits 
of  a  quality  standard  outweigh  the 
minimal  cost  savings  that  may  have 
resulted  from  the  suspension. 
Maintaining  quality  to  the  consumer 
will  result  in  a  strong  and  stable  market, 
benefiting  growers,  handlers  and 
importers. 

Shipments  of  Florida  limes  for  the 
1994-95  season  were  289,213  bushels, 
for  the  1995-96  season  they  were 
371,413  bushels,  and  for  the  current 
1996-97  season  shipments  were  398,279 
bushels.  A  steady  increase  in 
production  is  indicated.  Mexican 
exports  have  also  increased  from 
2,626.707  bushels  in  the  1990-91  season 
to  6,190,321  bushels  in  the  1996-97 
season. 


Committee  members  have  considered 
alternatives  to  rescinding  the 
suspension  period.  The  committee 
considered  a  continuous  period  of  no 
regulations  for  the  months  of  June 
through  December.  They  reconsidered 
the  merits  of  such  an  action, 
determining  that  removing  regulations 
to  save  money  may  have  costs,  such  as 
lost  market  share,  which  would 
overshadow  any  potential  savings.  The 
conunittee  determined  that  in  the  time 
that  had  passed  since  the  original 
consideration  of  a  suspension  period, 
the  need  for  cost  savings  measures  had 
passed,  and  that  the  benefits  of  the 
quality  standards  outweighed  the  cost 
savings  that  may  have  been  realized. 
The  committee  was  unanimous  in  its 
•  belief  that  the  need  for  the  suspension 
has  passed.  Accordingly,  the  committee 
unanimously  recommended  this  change 
as  ouUined. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
lime  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  limes  must 
meet  the  requirements  as  specified  in 
the  U.S.  Standards  for  Grades  of  Persian 
Limes  (7  CFR  51.1000  through  51.1016) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621  through 
1627). 

The  committee's  meeting  was  widely 
publicized  throughout  the  lime  industry 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
committee  deliberations  on  all  issues. 
Like  all  committee  meetings,  the 
February  5, 1997,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
these  issues.  The  committee  itself  is 
composed  of  ten  members,  of  which 
four  are  handlers,  five  are  producers  and 
one  is  a  public  member.  The  majority  of 
committee  members  represent  small 
entities. 

A  proposed  rule  concerning  this 
action  was  issued  by  the  Department  on 
April  25,  1997,  and  published  in  the 
Federal  Register  on  Tuesday,  April  29, 
1997  (62  FR  23185).  That  rule  also 
proposed  an  increase  in  the  minimum 
size  for  the  month  of  June.  Copies  of  the 
rule  were  mailed  or  sent  via  facsimile  to 
all  Committee  members  and  lime 
handlers  and  producers.  The  rule  was 
also  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register. 
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A  30-day  comment  period,  ending 
May  29,  1997,  was  provided  to  allow 
interested  persons  to  respond  to  the 
proposal.  Two  comments  were  received. 
The  commenters,  one  representing  a 
Mexican  exporter  and  the  other  a 
Mexican  exporters'  and  packers'  union, 
requested  that  the  comment  period  for 
the  rule  be  extended  to  allow  for 
additional  time,  30  days  and  90  days, 
respectively,  to  analyze  the  proposal. 
One  commenter  concluded  the  proposal 
would  have  a  negative  effect  on  its 
business  and  the  other  noted  that  the 
proposal  would  have  a  direct  effect  on 
its  business. 

The  Department  has  reviewed  the 
requests,  and  has  determined  that  an 
extended  period  with  no  minimum 
quality  or  size  standards  in  place  would 
be  detrimental  to  the  industry.  As 
previously  discussed,  the  suspension 
was  originally  recommended  at  a  time 
when  cost  savings  were  of  utmost 
concern  to  the  Florida  lime  industry. 
Now,  however,  the  benefits  of 
maintaining  quality  and  ensuring 
customer  satisfaction  and  repeat 
purchases  outweigh  the  diminished 
need  to  take  action  that  would  result  in 
cost  savings. 

Therefore,  the  Department  is 
instituting  the  revocation  of  the 
suspension  through  this  interim  final 
rule  which  will  allow  30  additional 
days  to  comment. 

However,  with  regard  to  increasing 
the  minimum  size  requirement,  the 
Department  is  issuing  in  a  separate 
Federal  Register  publication  an 
extension  of  the  proposed  comment 
period  concerning  implementing  the 
increase  in  minimum  size  from  1  Vs  to 
2  inches  in  diameter  for  the  month  of 
)une.  Any  additional  comments 
received  during  the  extended  comment 
period  would  be  considered  before  the 
rule  is  finalized. 

This  rule  also  modifies  language  in 
the  regulations  to  return  the  minimum 
size  requirement  of  1  Vb  inches  from 
June  1  through  December  31.  The  1  % 
inch  minimum  size  requirement  was 
inadvertently  removed  when  the 
temporary  suspension  was  issued  on 
August  14,  1996  (61  FR  43141). 
'  After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  rule,  as  it  pertains  to 
limes  imported  into  the  United  States. 


Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  to  give  further 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Register  (5  U.S.C.  553)  because 
handlers  are  already  shipping  limes 
from  the  1997-98  crop.  The  industry 
also  needs  the  regulation  in  effect  as 
close  to  June  1  as  possible,  to  minimize 
any  negative  effects  caused  by  a  period 
of  deregulation.  Further,  handlers  are 
aware  of  this  rule,  which  was 
recommended  at  a  public  meeting.  A  30- 
day  comment  period  is  provided  for  in 
this  interim  final  rule.  A  proposed  rule 
was  published  previously  with 
opportunity  for  comments. 

List  of  Subjects 

7  CFR  Part  91 1 

Limes.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


Dated:  May  29,  1997. 
Robert  C.  Keeney. 

Director.  Fruit  and  Vegetable  Division. 

(FR  Doc.  97-14650  Filed  6-2-97;  10:02  am) 

BILUNG  CODE  341(M>2-P 


7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  911  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  911— UMES  GROWN  IN 
FLORIDA 

§§911.311,911.329    [Amended] 

2.  Temporary  suspension  of 
■§§911.311  and  911.329  is  revoked 

effective  June  9,  1997. 

§911.344    [Amended] 

3.  Temporary  suspension  of  §  911.344 
is  revoked  effective  June  9. 1997,  and 
paragraph  (a)(3)  is  amended  by 
removing  the  words  "at  least  2  inches 
diameter"  and  adding,  in  their  place, 
the  words  "at  least  2  inches  in  diameter 
from  January  1  through  May  31,  and  at 
least  1  Vb  inches  in  diameter  from  June 
1  through  December  31". 

PART  944— FRUrrS.  IMPORT 
REGULATIONS 

§944.209    [Amended] 

4.  Temporary  suspension  of  §  944.209 
is  revoked  effective  June  9, 1997. 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

10  CFR  Part  1703 

FOIA  Fee  Schedule 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

action:  Update  of  FOL\  fee  schedule. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
annual  update  to  the  Freedom  of 
Information  Act  (FOL\)  Fee  Schedule 
pursuant  to  10  CFR  §  1703.107(b)(6)  of 
the  Board's  regulations. 
EFFECTIVE  DATE:  June  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW..  Suite  700, 
Washington.  DC  20004-2901,  (202)  208- 
6447. 

SUPPl^MENTARY  INFORMATION:  The  FOIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  processing  of  requests  for 
agency  records.  5  U.S.C.  552(a)(4)(i).  On 
March  15. 1991  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114.  No  comments  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6, 
1991. 

Pursuant  to  10  CFR  §  1703.107(b)(6)  of 
the  Board's  regulations,  the  Board's 
General  Manager  will  update  the  FOIA 
Fee  Schedule  once  every  12  months. 
Previous  Fee  Schedule  updates  were 
published  in  the  Federal  Register  and 
went  into  effect,  most  recently,  on  Jime 
1, 1996.  61  FR  28725. 

Board  Action 

Accordingly,  the  Board  issues  the 
following  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
requests: 

Defense  Nuclear  Facilities  Safety  Board 
Schedule  of  Fees  for  FOIA  Services 
(Implementing  10  CFR  §  1703.107(b)(6)) 

Search  or  Review  Charge — $48  per 
hour. 

Copy  Charge  (paper)— S.OS  per  page, 
if  done  in-house.  or  generally  available 
commercial  rate  (approximately  $.10  per 
page). 

Copy  Charge  (3.5"  diskette)— $5.00 
per  diskette. 
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Copy  Charge  (audio  cassette) — $3.00 
per  cassette. 

Duplication  of  Video — $25.00  for  each 
individual  videotape;  $16.50  for  each 
additional  individual  videotape. 

Copy  Charge  for  large  documents 
(e.g.,  maps,  diagmms) — ^Actual 
commercial  rates. 

Dated:  May  31,  1997. 
Kenneth  M.  Pusateri, 

General  Manager. 

[FR  Doc.  97-14569  Filed  6-3-97;  8:45  am] 
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Do c-ie  No  97-NM-1 01 -AD;  Amendment 

13      :>04«    AD  97-12-01] 
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4  .gNCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Cessna  Model  650 
airplanes.  This  action  requires 
inspections  to  detect  discrepancies  of  a 
certain  wire  bundle  assembly  and  to 
detect  discrepancies  of  the  hydraulic 
pump  suction  line  in  the  area  above  the 
baggage  compartment;  and  corrective 
actions,  if  necessary.  This  AD  also 
requires  modification  of  the  supports  for 
the  wire  bundle  cable  assembly  and  the 
supports  for  the  hydraulic  pump  suction 
line.  This  amendment  is  prompted  by  a 
report  that,  due  to  inadequate  clearance, 
an  alternating  current  (AC)  wire  chafed 
against  the  hydraulic  pump  suction  line 
and  caused  electrical  arcing.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  such  electrical  arcing  and 
consequent  fire  hazard. 
DATES:  Effective  June  19.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  19. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  4.  1997. 

sDORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 


101-AD,  1601  Und  Avenue.  SW.. 
Renton.  Washington  98055—4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Cessna 
Aircraft  Co..  P.O.  Box  7706.  Wichita. 
Kansas  67277.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport.  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jose 
Flores,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4133;  fax 
(316)  946-4407. 

SUPPLEMENTARY  tNFORM>  rON:  The  FAA 
has  received  a  report  of  an  in-flight  fire 
on  a  Cessna  Model  650  airplane.  The 
fire  burned  a  hole  (approximately  8x9 
inches)  in  the  right  side  of  the  fuselage 
and  into  the  right  engine  pylon  forward 
of  the  forward  engine  moimt  beam.  The 
fire  also  burned  another  hole 
(approximately  2  feet  in  diameter) 
through  the  fuselage  to  the  right  side  of 
the  top  centerline  in  the  area  above  the 
aft  baggage  compartment.  In  addition, 
the  fire  burned  into  the  empty  fuel  tank 
of  the  fuselage  and  consequently  burned 
the  upper  portion  of  the  fuel  cell  liner. 
All  avionics  equipment  and  wiring 
above  the  engine  mount  beams  also 
were  severely  burned,  which  caused  a 
number  of  systems  to  be  inoperative  for 
the  remainder  of  the  flight.  Furthermore, 
the  fire  is  also  suspected  of  breaching 
the  fuel  line  to  the  auxiliary  power  unit 
and  consequently  providing  additional 
fuel  to  the  fire. 

Investigation  revealed  that,  due  to 
inadequate  clearance,  the  alternating 
current  (AC)  wire  chafed  against  the 
hydraulic  pump  suction  line  in  the  area 
above  the  baggage  compartment.  Such 
chafing  resulted  in  the  electrical  arcing 
of  an  AC  wire  and  consequently  led  to 
the  in-flight  fire.  Subsequent  ground 
testing,  which  simulated  these 
conditions,  confirmed  that  the  subject 
electrical  arcing  could  result  in  a  fire. 

Inadequate  clearance  between  the  AC 
wire  and  the  hydraulic  pump  suction 
line  in  the  area  above  the  baggage 
compartment,  if  not  corrected,  could 
result  in  electrical  arcing  and  may  lead 
to  a  potential  fire  hazard. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Cessna  Citation  Service  Bulletin  650- 
24-57,  dated  May  15.  1997.  The  service 
bulletin  describes  procedures  for 
performing  visual  inspections  to  detect 
discrepancies  of  the  wire  bundle 
assembly  from  point  1  to  point  2,  and 
to  detect  discrepancies  of  the  hydraulic 
pump  suction  line  in  the  area  above  the 
baggage  compartment;  and  corrective 
actions,  if  necessary.  The  service 
bulletin  also  describes  procedures  for 
modification  of  the  supports  for  the  wire 
bundle  cable  assembly  and  the  supports 
for  the  hydraulic  pump  suction  line. 
The  modification  involves  installation 
of  a  clip  and  five  clamps  with  associated 
hardware.  Accomplishment  of  these 
actions  will  provide  a  positive 
separation  between  the  AC  wires  and 
the  hydraulic  pump  suction  line  above 
the  baggage  compartment. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  certain  other  Cessna  Model 
650  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
electrical  arcing  of  the  AC  wire  and 
consequent  fire  hazard.  This  AD 
requires  visual  inspections  to  detect 
discrepancies  of  the  wire  bundle 
assembly  from  {>oint  1  to  point  2,  and 
to  detect  discrepancies  of  the  hydraulic 
pump  suction  line  in  the  area  above  the 
baggage  compartment;  and  corrective 
actions,  if  necessary.  This  AD  also 
requires  modification  of  the  supports  for 
the  wire  bundle  cable  assembly  and  the 
supports  for  the  hydraulic  pump  suction 
line.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Differences  Between  the  AD  and  the 
Relevant  Service  Information 

Operators  should  note  that,  unlike  the 
recommended  compliance  time  (i.e., 
during  the  next  scheduled  maintenance 
period  or  phase  inspection)  specified  in 
the  service  bulletin  for  accomplishing 
the  inspections  and  modification,  this 
AD  requires  that  affected  airplanes  be 
inspected  and  modified  within  25  hours 
time-in-service  after  the  effective  date  of 
the  AD.  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
susceptibility  of  electrical  arcing  of  the 
AC  wire,  which  could  lead  to  a  potential 
fire  hazard.  In  addition,  the  FAA  has 
reviewed  the  results  of  a  survey 
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(conducted  by  Cessna)  of  43  Cessna 
Model  650  airplanes.  The  results 
indicate  that  the  AC  wire  rubbed  or 
chafed  against  the  hydraulic  pump 
suction  line  on  eight  of  these  airplanes 
(18  percent).  In  light  of  these  factors,  the 
FAA  finds  the  compliance  time 
specified  in  the  AD  for  accomplishing 
the  required  inspections  and 
modification  to  be  warranted,  in  that  it 
represents  the  maximum  amount  of  time 
allowable  for  the  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-lOl-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determfned  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-12-01  Cessna  Aircraft  Company: 

Amendment  39-10044.  Docket  97-NM- 

101-AD. 
Applicability:  Model  650  airplanes,  having 
serial  numbers  650-0174  through  650-0241 
inclusive,  650-7001  through  650-7006 
inclusive,  and  650-7008  through  650-7076 
inclusive,  certificated  in  any  category. 


Note  1:  This  AD  applies  lo  earn  anpiant; 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  of  the 
alternating  current  wire  and  consequent  fire 
hazard,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (a)(1).  (a)(2),  and  (a)(3)  of  this  AD. 
in  accordance  with  the  Accomplishment 
Instructions  of  Cessna  Service  Bulletin 
SB650-24-57,  dated  May  15,  1997. 

(1)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  improper  clearance,  wear, 
and  damage)  of  the  wire  bundle  assembly 
from  point  1  to  point  2,  in  accordance  with 
the  service  bulletin.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  replace  the 
wire  bundle  assembly  with  a  new  wire 
bundle  assembly  or  install  a  spiral  wrap,  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(2)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  chafing,  rubbing,  nicks, 
scratches,  and  bum  marks)  of  the  hydraulic 
pump  suction  line  in  the  area  above  the 
baggage  compartment,  in  accordance  with  the 
service  bulletin.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  repair  it  in 
accordance  with  the  service  bulletin. 

(3)  Modify  the  supports  for  the  wire  bundle 
cable  assembly  and  the  supports  for  the 
hydraulic  pump  suction  line  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 

.  may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  and  modification  shall 
be  done  in  accordance  with  Cessna  Service 
Bulletin  SB650-24-57,  dated  May  15,  1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
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Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Cessna  Aircraft  Co.,  P.O.  Box  7706. 
Wichita,  Kansas  67277.  Copies  may  be 
inspected  at  the  FAA,  Transport  Aiqjlane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita.  Kansas;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  19,  1997. 

Issued  in  Renton,  Washington,  on  May  27, 
1997 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-14285  Filed  6-3-97;  8:45  am) 
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Applications  for  Authorization  To 
Construct,  Operate,  or  Modify  Facilities 
Used  for  the  Export  or  Import  of 
Natural  Gas 

Issued  May  28.  1997. 

AGB4CY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Final  rule. 

SUMMARY:  The  Commission  is 
reorganizing,  rewriting,  and  updating  its 
regulations  governing  the  filing  of 
applications  under  section  3  of  the 
Natural  Gas  Act  governing  the  filing  of 
applications  for  the  siting,  construction, 
and  operation  of  facilities  for  the  import 
or  export  of  natural  gas  and  the  issuance 
and  amendment  of  Presidential  Permits 
for  the  construction  and  operation  of 
border  facilities.  The  rule  is  part  of  the 
Commission's  ongoing  program  to 
review  its  filing  and  reporting 
requirements  and  reduce  unnecessary 
burdens  by  eliminating  the  collection  of 
data  that  is  not  necessary  to  the 
performemce  of  the  Commission's 
regulatory  responsibilities.  The  rule  is 
necessary  to  conform  the  Commission's 
regulations  to  the  Commission's  current 
responsibilities,  as  delegated  by  the 
Secretary  of  Energy. 
EFFECTIVE  DATE:  This  Final  Rule  is 
effective  August  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  J.  Francese,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission,  888  First  Street,  NE, 

Washington,  DC  20426,  (202)  208- 

0736. 
Richard  W.  Foley,  Office  of  Pipeline 

Regulation,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE, 

Washington,  DC  20426,  (202)  208- 

2245. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room,  Room 
2A,  888  First  Street,  NE,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts  of  formal  documents  issued  by 
the  Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000, 9600, 7200, 4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit.  The 
full  text  of  this  document  will  be 
available  on  CIPS  in  ASCII  and  Word 
Perfect  6. 1  format.  CIPS  user  assistance 
is  available  at  202-208-2474. 

CIPS  also  is  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you,  log-on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  type:/go  FERC.  FedWorld 
also  may  be  accessed  by  Telnet  at  the 
address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  Word  Perfect  format  may  be 
piut:hased  from  the  Commission's  copy 
contractor,  La  Dorn  Systems 
Corporation.  La  Dorn  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE, 
Washington,  DC  20426. 
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L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
part  153  of  its  regulations  governing  the 
siting,  construction,  and  operation  of 
facilities  for  the  import  and  export  of 
natural  gas  between  the  United  States 
and  a  foreign  country.  Part  153  has  not 
been  significantly  revised  since  the 
Commission's  predecessor,  the  Federal 
Power  Commission  (FPC),  recodified  its 
regulations  in  1947." 

The  rule  conforms  the  Commission's 
filing  requirements  in  part  153  to  the 
Commission's  current  responsibilities  as 
changed  by  intervening  legislation  and 
Department  of  Energy  (DOE)  delegation 
orders.  The  DOE  delegation  orders 
divide  jurisdiction  and  authority  over 
natiUBl  gas  import  and  export  issues 
arising  under  section  3  of  the  Natural 
Gas  Act  (NGA)  ^  between  the 
Commission  and  DOE.-*  The  revisions  to 
part  153  implement  the  Commission's 
currently  delegated  responsibilities 
under  NGA  section  3  and  Executive 
Order  10485,  as  amended,  regarding  th^ 
construction  and  operation  of  facilities 


'  Order  No.  141.  12  FR  8596  (Decemt)CT  19.  1947). 
The  part  153  regulations  originally  became  effective 
on  July  11. 1938.  in  FPC  Order  Nos.  52  (section  3 
authorizations)  and  66  (Presidential  Permits). 

J15U.S.C.  717b. 

'  DOE  previously  issued  regulations 
implementing  its  delegated  authorities  under  NGA 
section  3  for  the  import/export  of  natural  gas.  See 
10  CFR  590.100.  et  seq. 
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for  the  import  ana  export  oi  natural 
gas.* 

The  Final  Rule  redefines  and  clarifies 
the  Commission's  role  with  respect  to 
granting  the  authorizations  necessary  to 
construct  and  operate  facilities  for  the 
import  and  export  of  natural  gas 
between  a  foreign  coimtry  and  the 
United  States.  The  regulations  codify 
existing  practice  which  requires  the 
applicant  proposing  to  construct  or 
modify  LNC  facilities  to  file  exhibits 
concerning  the  environmental  and 
safety  features  of  those  facilities. 

Over  the  last  11  years  (1986-1996), 
there  has  been  a  dramatic  increase  in 
the  volume  of  natural  gas  import  and 
export  activity  involving  the  United 
States.*  In  1996  alone,  United  States 
firms  imported  2,883.3  Bcf  of  natural 
gas  from  Canada,  while  exporting  61.4 
Bcf  to  Canada.  In  the  same  year.  United 
States  firms  imported  13.9  Bcf  from 
Mexico  and  exported  33.8  Bcf  of  natural 
gas  to  Mexico.  The  issuance  of  the  Final 
Rule  coincides  with  proposals  recently 
filed  by  pipelines  for  substantial  new 
construction  to  bring  even  more 
Canadian  natural  gas  into  the  United 
States.*  The  Final  Rule  will  improve 
Commission  monitoring  of  all  facilities 
authorized  under  part  153. 

The  changes  to  the  Commission's 
regulations  are  effective  August  4,  1997. 

n.  Background 

On  February  3,  1997,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  proposing  a  major  overhaul  of 
its  regulations  governing  applications 
for  the  construction  of  facilities  for  the 
import/export  of  natiual  gas.^  The 
Commission  is  determined  to  issue 
sensible  regulations  that  impose  the 
least  burden  without  sacrificing  rational 
and  necessary  protections.*  The 
Commission  is  bringing  its  filing 
requirements  and  procedures  up  to  date 
to  match  its  current  substantive  policies 
and  authorify  and  is  not  significantly 
changing  its  procedures  for  processing 


♦Executive  Order  10485.  3  CFR.  2949-1953 
Comp..  p.  970.  as  amended  by  Executive  Order 
12038.  3  CFR  1978  Comp..  p.  136. 

'DOE/FE.  Natural  Gas  Imports  and  Exports, 
Fourth  Quarter  Report  (1996)  at  p.  ii. 

*The  FinaJ  Rule  will  apply  to  all  part  153 
applications  Rled  after  the  effective  date  of  the 
jUnal  Rule. 

'  Applications  for  Authorization  to  Coiutnict. 
Operate,  or  Modify  Facilities  Used  for  the  Export  or 
Import  of  Natural  Gas.  62  FR  5940  (February  10, 
1997),  IV  FERC  SUU.  k  Regs.  1  32.523  (1997). 

•The  President's  memorandum,  dated  March  4. 
1995,  concerning  the  National  Performance  Review, 
requires  agencies,  among  other  things,  to  eliminate 
or  revise  outdated  regulations  and  to  move  from  a 
process  that  creates  large  numbers  of  regulations  to 
issuing  "sensible  regulations  that  impose  the  least 
burden  without  sacrificing  rational  and  necessary 
protections." 


applications  filed  under  part  153.  The 
revised  regulations  are  designed  to 
provide  the  Commission  and  interested 
parties  with  the  information  generally 
required  to  process  an  application  under 
part  153.  Where  more  information  is 
needed,  it  may  be  collected  on  a  case- 
by-case  basis. 

The  Commission  received  six 
comments  on  the  NOPR.'  The 
commenters  suggested  various 
clarifications  and  modifications  some  of 
which  are  incorporated  into  the  Final 
Rule  with  appropriate  revisions.  The 
Final  Rule: 

•  Clarifies  that  §  153.5  does  not 
require  the  holder  of  a  Commission 
section  3  authorization  to  file  an 
amendment  with  the  Commission  upon 
DOE/FE's  extension  of  import/export 
authority; 

•  Clarifies  that  §  153.5  requires  the 
holder  of  an  existing  section  3 
authorization  for  LNG  facilities  to  file 
for  additional  section  3  authorization  to 
modify  existing  LNG  facilities  with 
facilities  to  be  used  for  the  import/ 
export  of  natural  gas,  but  no  amendment 
would  be  required  if  the  holder  seeks  to 
modify  facilities  at  the  LNG  plant  site 
that  are  not  used  to  import/export  LNG; 

•  Requires  in  §  153.6  an  applicant  to 
state  for  the  first  time  whether  an 
application  for  DOE/FE  authorization  is 
required  or  has  been  obtained  at  the 
time  of  filing  a  section  3  application 
with  the  Commission; 

•  Clarifies  that  the  list  in  §  153.7(c)(1) 
of  public  interest  criteria  is  illustrative 
and  adds  as  a  factor  for  consideration 
the  enhancement  of  competition  within 
the  United  States  for  natural  gas 
transportation  or  supply; 

•  Clarifies  that  §  153.9  permits  the 
transfer  or  assignment  of  section  3 
authorizations  and  related  facilities 
upon  prior  Commission  approval,  and; 

•  Exempts  applicants  that  do  not 
possess  pipeline  transportation  capacity 
(such  as  LNG  terminals)  from  the  new 
requirement  in  §  153.23  to  report 
aimually  estimated  peak  day  capacify 
and  actual  peak  day  usage  of  the  import/ 
export  facility. 

m.  Discussion 

A.  Background  and  Statutory  Authority 

Section  3  of  the  NGA  requires  prior 
authorization  before  exporting  or 
importing  natural  gas  from  or  to  the 


United  States. '0  Section  3  authorizes  the 
Commission  to  grant  an  application,  in 
whole  or  in  part,  with  modifications  and 
upon  terms  and  conditions  as  the 
Commission  may  find  necessary  or 
appropriate.  Section  3  also  authorizes 
the  Conunission  to  make  "such 
supplemental  order  in  the  premises  as  it 
may  find  necessary  or  appropriate." 

Currently,  responsibilities  under 
section  3  are  divided  between  IX3E/FE 
and  the  Commission.  The  Conunission's 
responsibilities  under  section  3,  as 
under  the  other  provisions  of  the 
Natiu^l  Gas  Act,  are  to  be  administered 
"to  protect  consumers  against 
exploitation  at  the  hands  of  natural  gas 
companies."  " 

Initially,  the  FPC  was  vested  with 
exclusive  jurisdiction  under  section  3  to 
decide  all  nattu^al  gas  import  and  export 
issues,  including  the  authorization  to 
import  and  export  natural  gas  and  to 
construct  and  operate  necessary 
facilities.  The  FPC  also  had  the 
authorify,  pursuant  to  Executive  Order 
10485,  as  amended,  to  issue  or  modify 
a  Presidential  Permit  for  the 
construction  and  operation  of  border 
facilities  at  the  international  boundary 
between  the  United  States  and  Canada 
or  Mexico. 

The  Department  of  Energy 
Organization  Act  (DOE  Act),  enacted  in 
1977,  transferred  all  the  FPC's  authorify 
over  natural  gas  imports  and  exports  to 
the  Secretary  of  Energy  "unless  the 
Secretary  assigns  such  a  function  to  the 
(Federal  Energy  Regulatory) 
Commission."  '^  Between  October  1, 
1977,  and  February.  1984,  DOE  and  the 
Conunission  shared  responsibilify  over 
natural  gas  import  and  export  issues 
pursuant  to  DOE  delegation  orders 
(which  have  since  been  rescinded).  The 
Secretary  of  Energy  administered  his 
authorify  over  natural  gas  import  and 
export  issues  pursuant  to  FPC  rules  in 
place  on  September  30, 1977,  until  DOE 
issued  its  own  final  regulations.'^ 

The  Secretary  issued  new  delegation 
orders  0204-111  and  0204-112, 
discussed  below,  in  February  1984,  to 
minimize  problems  of  coordination  on 
certain  import/export  issues.'"*  These 
delegation  orders  allocated  regulatory 
functions  concerning  the  import  and 


*The  commenters  were  the  Canadian  Association 
of  Petroleum  Producers,  Coastal  Companies.  Great 
Lakes  Gas  Transmission  Limited  Partnership. 
PanEnergy  Pipelines,  Phillips  Petroleum  Company, 
and  Yukon  Pacific  Company  LP.  While  PanEnergy 
Pipelines'  comments  were  filed  three  days  late,  the 
Commission  will  consider  them  in  order  to  address 
all  issues  raised  in  this  proceeding. 


i»15U.S.C.  717b. 

"FPC  V.  Hope  Natural  Gas  Co..  320  U.S.  591, 610 
(1944). 

"  See  sections  301(b).  402(a)  and  402(fl  of  the 
Department  of  Energy  Organization  Act,  42  U.S.C 
7151(b).  7172(a)  and  7172(f). 

i>DOE's  final  rules  establishing  procedures  for 
processing  applications  for  the  import  and  export 
of  natural  gas  and  revised  ex  parte  rules  became 
effective  on  September  6,  1984.  49  FR  35302 
(Septembers.  1984). 

"  Both  delegation  orders  were  published  at  49  FR 
6684  (February  22.  1984). 
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expor*  of  natural  gas  to  the  Commission 
and  DOE/Economic  Regulatory 
Administration  (ERA). '5  DOE  and  the 
Commission  continue  to  share 
responsibility  for  determining  natural 
gas  import/export  issues  under  these 
currently  applicable  delegation  orders. 

Under  DOE  Delegation  Order  0204- 
111,  effective  February  22,  1984.  the 
Secretary  of  Energy  delegated  to  the 
Administrator  of  ERA  authority  under 
section  3  of  the  NGA  to  regulate  the 
import  (including  the  place  of  entry) 
and  the  export  (including  the  place  of 
exit)  of  natural  gas.  On  the  same  date, 
the  Secretary  of  Energy  issued 
Delegation  Order  0204-112  which 
delegated  to  the  Commission  exclusive 
authority  over  specific  import/export 
matters. 

The  responsibilities  delegated  to  the 
Commission  include  the  authority  to 
approve  or  disapprove  proposals  for  the 
construction,  operation,  and  siting  of 
facilities,  aiid  when  the  construction  of 
new  domestic  facilities  is  involved,  the 
place  of  entry  for  imports  or  place  of 
exit  for  exports.  The  Commission's 
delegated  authority  is  subject  to  DOE's 
right  of  disapproval  if  the  Administrator 
finds  disapproval  to  be  appropriate  "in 
the  circumstances  of  a  particular  case." 
Thus,  under  the  most  recent  and 
presently  applicable  delegation  orders, 
the  facility  and  siting  aspects  of  natural 
gas  import  and  export  are  delegated  and 
assigned  to  the  Commission  for 
determination  of  the  public  interest. 

Section  3  of  the  NGA  provides  that 
the  Commission  "shall  issue  an  order 
upon  application,  unless  *   *   *  it  finds 
that  the  proposed  exportation  or 
importation  will  not  be  consistent  with 
the  public  interest."  The  Commission 
determines  the  public  interest  in 
particular  proceedings  upon 
consideration  of  all  relevant  factors.  For 
example,  the  Commission  has 
authorized  the  construction  and 
operation  of  import/export  facilities 
under  NGA  section  3  based  upon 
substantial  evidence  that  the  proposal  is 
necessary  to  access  gas  supplies,  deliver 
imported  gas  to  an  industrial  user,'^ 
provide  a  more  economic  source  of 
natural  gas,'^  or  enhance  competition, 
system  reliability,  flexibility,  or  the 
dependability  of  international  energy 
trade,  and  will  not  adversely  affect  the 


service  or  rates  of  existing  customers.'* 
The  Commission's  current  practice  in 
implementing  NGA  section  3  does  not 
require  that  an  applicant  include  in  its 
application  evidence  of  specific  market 
support  for  its  project  (such  as 
precedent  agreements  between  the 
applicant  and  shippers),  although 
construction  authorized  under  section  3 
must  be  associated  with  the  import/ 
export  of  natural  gas." 

A  person  applying  to  the  Commission 
for  authority  under  section  3  must  also 
apply  to  the  Commission,  pursuant  to 
DOE  Delegation  Order  No.  0204-112,  for 
the  issuance  of  a  Presidential  Permit  or 
an  amendment  to  an  existing 
Presidential  Permit  if  the  proposed 
facilities  are  to  be  located  at  the  borders 
of  the  United  States  and  either  Canada 
or  Mexico.20  A  Presidential  Permit 
authorizes  the  applicant  to  construct, 
operate,  maintain,  or  connect  natural 
gas  pipeline  facilities  at  the 
international  borders. 

The  Commission  has  the  jurisdiction, 
pursuant  to  Executive  Order  10485,  as 
amended,  to  condition  a  Presidential 
Permit  "as  the  public  interest  may  in  its 
judgment  require."  ^i  In  addition. 
Executive  Order  10485,  as  amended, 
requires  the  Commission  to  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  who  will 
consider  foreign  policy  and  national 
security  aspects  of  the  application. 

An  applicant  proposing  to  alter  a  term 
of  an  existing  Presidential  Permit  that 
does  not  also  necessitate  new 
construction,  e.g.,  a  revision  to  the 
authorized  operating  or  design  capacity 
of  an  existing  import/export  facility, 
must  file  to  amend  its  Presidential 


"Effective  on  February  7,  1989.  the  Assistant 
Secretary  for  Fossil  Energy  (DOE/FE)  assumed  the 
delegated  responsibilities  of  the  Administrator  of 
ERA.  See  DOE  Delegation  Order  No.  0204-127.  54 
11436  (March  20. 1989). 

'''See  National  St(«l  Corp.,  45  FERC 1 61.100 
(1988). 

'^  See  Atlantic  Richfield  Co.  and  Intaico 
Aluminum  Corp..  49  FERC  161.294  (1989).  reh'g 
denied  in  part,  50  FERC  1 61.210  (1990). 


'* Great  Lakes  Transmission  Limited  Partnership. 
76  FERC  161,148  (1996). 

"Unlike  precedent  under  section  3,  Commission 
precedent  under  NGA  section  7  requires  an 
applicant  to  file  executed  precedent  or  service 
agreements  to  demonstrate  sufficien'  demand  for 
proposed  capacity.  See,  e.g..  El  Paso  Natural  Gas 
Co.,  65  FERC  161,276  (1993). 

">  Pursuant  to  an  opinion  rendered  by  the  Office 
of  the  Legal  Counsel  of  the  Department  of  justice, 
the  FPC  determined  that  Executive  Order  No.  10485 
does  not  apply  to  gas  facilities  on  the  border  of  the 
United  States  and  international  waters  because 
there  would  be  no  border  facilities  involving  any 
physical  connection  between  the  facilities  involving 
any  physical  connection  between  the  United  States 
and  a  foreign  country.  See  Phillips  Petroleum  Co., 
efoy.,  37  FPC  777  (1967). 

"  These  conditions  are  stated  as  "articles"  in  the 
body  of  a  Presidential  Permit.  The  articles  describe 
the  facilities,  design  capacity,  nature  of  the  service 
and  include  various  uniform  provisions  concerning 
transferability  of  the  Presidential  Permit  or 
facilities,  inspection  and  access  to  the  facilities, 
liability  for  damages,  filing  of  information,  removal 
of  facilities  upon  surrender/revocation  of  the 
Presidential  Permit,  possession  by  the  United 
States,  and  control  by  a  foreign  government. 


Permit.22  Jhat  appiicani,  nowever,  qocs 
not  also  require  section  3  authorization 
when  existing  facilities  are  unchanged. 
On  the  other  hand,  the  applicant 
granted  authorization  under  NGA 
section  3  does  not  require  a  Presidential 
Permit  for  the  construction  of  natural 
gas  import/export  facilities  located  at 
tidewater  or  on  the  border  of  the  United 
Staiee  and  international  waters  because, 
as  the  Commission  interprets  and 
applies  Executive  Order  10485,  as 
amended,  there  would  be  no  physical 
connection  of  border  facilities  at  the 
boundary  between  the  United  States  and 
a  foreign  country.^' 

The  holder  of  a  Presidential  Permit 
may  file  to  terminate,  revoke,  or 
surrender  its  Presidential  Permit  which 
had  been  activated  by  the  construction 
of  authorized  facilities.  Pursuant  to 
uniform  article  9  of  a  Presidential 
Permit,  the  holder  of  a  surrendered 
Presidential  Permit  must  remove  the 
authorized  import/export  facilities  as 
prescribed  by  Commission  order.  The 
holder  of  a  surrendered  Presidential 
Permit  may  not  transfer  the  related 
section  3  authorization  and  focilities  to 
another  owner/operator  without  prior 
Commission  authorization.  ^* 

The  holder  of  a  Presidential  Permit 
also  may  file  a  request  to  surrender  its 
Presidential  Permit  if  the  Presidential 
Permit  was  never  activated  and  no 
facilities  were  constructed. "  Upon 
receipt  of  an  application  to  surrender  a 
Presidential  Permit,  the  Commission's 
practice  is  to  provide  public  notice  of 
the  application  to  determine  whether  its 
surrender  would  be  disputed.  ^ 

B.  Objectives  of  the  Final  Rule 

Part  153  currenUy  imposes  specific 
filing  requirements  on  applicants  for 
authorization  under  section  3  and 
Executive  Order  10485.  as  amended,  to 
site,  construct,  and  operate  facilities  for 


"  See  Panhandle  Eastern  Pipe  Line  Co..  62  FERC 
161.190(1993). 

"  See  EcoElectrica.  UP..  75  FERC  1  61.157 
(1996).  Yukon  Pacific  Corp..  39  FERC  1  61.216 
(1987).  and  Phillips  Petix)leum  Co.,  37  FPC  777 
(1967). 

X  See  Western  Gas  Interstate  Co..  74  FERC  1 
61,347  (1996)  and  Northern  Natural  Gas  Co.,  el  al.. 
71  FERC  161.292  (1995). 

"  Application  pending  Commission  review  in 
Western  Gas  IntersUte  Co.s  Docket  No.  CP69-ie9- 
000  to  discontinue  a  Presidential  Permit  authorized 
by  prior  FPC  order  (41  FPC  385  (1969))  because 
certain  border  facilities  were  never  constructed. 

**The  Commission's  review  of  the  annual  report 
for  non-natural  gas  company  applicants  required  by 
§  153.23  of  the  Final  Rule  and  Form  No.  2  and  other 
reports  for  natural  gas  companies  will  enable  the 
Commission  to  determine  the  current  status  of 
import/export  facilities  authorized  under  section  3 
and  a  Presidential  Permit. 
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the  import  or  export  ol  natural  gas.  -'' 
The  Final  Rule  incorporates  basic 
housekeeping  changes  to  eliminate 
obsolete  and  redundant  language  and 
sections  concerning  filing  fees,  bundled 
sales  service,  and  the  filing  of  import/ 
export  contracts  and  rate  schedules.  The 
Final  Rule  also  makes  conforming 
changes  to  the  current  regulations  to 
reflect  the  Commission's  diminished 
responsibilities  in  the  regulation  of 
natural  gas  imports  and  exports  under 
DOE's  currendy  effective  delegation 
orders. 

The  Final  Rule  also  updates  the  type 
of  information  and  exhibits  that  an 
applicant  must  include  in  its 
application.  The  Commission  is  revising 
its  filing  requirements  to  match  its 
current  responsibilities  and  does  not 
propose  to  change  its  substantive 
policies. 

Other  changes  to  part  153  reflect  the 
separate  but  related  nature  of  the 
Commission's  and  DOE's 
responsibilities  concerning  natural  gas 
import  and  export  issues.  The 
Commission's  revisions  will  make  clear 
that  the  part  153  regulations  apply  only 
to  the  siting,  construction,  operation,  or 
modification  of  facilities  for  the  import 
or  export  of  natural  gas.  On  the  other 
hand,  DOE's  responsibility  is  the 
authorization  of  requests  to  import/ 
export  natxiral  gas.  2* 

Section  153.6  of  the  Final  Rule 
requires  the  FERC  applicant,  for  the  first 
time,  to  include  in  its  application  a 
statement  indicating  whether  a  related 
application  with  DOE/FE  (or  an 
amendment  to  an  existing  blanket 
authorization)  is  required,  and  if  so, 
whether  that  application  or  amendment 
has  been  granted  by  DOE/FE.^  Section 
153.6  of  the  Final  Rule  also  requires  the 
FERC  applicant  to  file  a  statement 
before  it  commences  construction  that 
DOE/FE  has  granted  any  required, 
related  import/export  authority.  Based 


"  Thus,  neither  the  current  regulations  nor  the 
Final  Rule  address  Rling  requirements  applicable  to 
the  construction  of  any  connecting  facilities 
transporting  natural  gas  in  interstate  commerce. 
Such  facilities  would  be  within  the  scope  of  section 
7  and  the  Commission's  part  157  regulations.  See 
Williston  Basin  Interstate  Pipeline  Co..  63  FERC  1 
61.179  (1993)  and  Panhandle  Eastern  Pipe  Line  Co., 
5FPC476(1946) 

^* Under  DOE  regulations,  applications  must  be 
filed  at  least  90  days  prior  to  the  proposed  import 
or  export,  unless  a  later  date  is  [Mrmitted  for  good 
cause  shown.  See  10  CFR  590.201   DOE  processes 
applications  for  import/export  authority  where  a 
free  trade  agreement  applies  on  an  expedited  basis. 
NCA  section  3(c),  added  by  the  Energy  Policy  Act 
of  1992,  provides  that  "applications  for  such 
importation  or  exportation  shall  be  granted  without 
modification  or  delay  "  15  U.S.C.  717b(c). 

»«The  person  filing  with  DOE/FE  for  import/ 
export  authorization  may  be  a  shipper  on  the 
facilities  of  the  FERC  applicant  and  need  not  be  the 
FERC  applicant. 


on  comments  received,  the  Final  Rule 
deletes  §  153.6  of  the  NOPR  which 
provided  for  the  simultaneous  or  prior 
filing  of  a  related  application  with  E)OE/ 
FE. 

Section  153.7  of  the  Final  Rule 
codifies  Commission  practice 
concerning  evidentiary  support  for  an 
application  for  authorization  for  the 
construction  of  facilities  under  section  3 
or  an  amendment  to  an  existing 
authorization.  Section  153.7(c)(1) 
permits  an  applicant  to  support  its 
statement  that  its  application  is  not 
inconsistent  with  the  public  interest  by 
including  evidence  that  its  proposal  or 
proposed  construction  is  beneficial 
(with  examples  stated  in  the  Final  Rule), 
that  there  will  be  no  impairment  of 
service  at  reasonable  rates,  and  that  no 
anti-competitive  agreements  are 
involved.  In  addition,  the  applicant 
must  submit,  pursuant  to  §  153.7(c)(2),  a 
statement  describing  the  nature  of  the 
transportation  service  that  the  applicant 
will  provide  using  the  import/export 
facilities.  This  statement  will  assist  the 
Commission  in  determining  the  extent 
to  which  a  pipeline  applicant  will  use 
its  import/export  capacity  for  all 
shippers. 

Subpart  D  of  the  Final  Rule  provides 
for  the  rejection  of  incomplete 
applications  and  for  amendments  and 
withdrawals  of  pending  applications 
consistent  with  the  Commission's 
practice  in  part  157.  Certain  section  3 
applicants  are  not  natural  gas 
companies,  and,  thus,  are  not  currently 
required  to  notify  the  Commission  of 
basic  operational  data  (such  as  the 
completion  of  construction  or  start-up  of 
service  through  authorized  facilities). 
The  Final  Rule  requires  those  applicants 
to  report  such  information  to  the 
Commission. 

C.  Electronic  Filing 

The  Commission  is  not  modifying 
part  153  at  this  time  to  require  an 
applicant  to  file  its  applications  on 
electronic  media.  The  Commission  will 
review  in  a  future  proceeding  the 
electronic  filing  requirements  for  the 
entire  certificate  application  process, 
including  existing  electronic  filing 
requirements  for  part  157  applications     ' 
and  appropriate  electronic  filing 
procedures  to  adopt  for  part  153 
applications.  The  Commission  will 
determine  where  changes  are  necessary 
to  reflect  current  policies  and  will 
modify  existing  electronic  filing 
requirements  as  necessary  to  streamline 
and  update  the  filing  process. 


As  was  done  in  proceedings  in  Docket 
Nos.  RM95-3-000  ^o  and  RM95-4- 

000,  ^'  the  Commission  will  solicit 
participation  of  the  industry  and  other 
users  of  filed  information  in  formulating 
final  electronic  filing  instructions. 

D.  The  Revised  Regulations 

The  revised  part  153  has  a  new 
organization,  different  from  that  in  the 
current  regulations,  and  virtually  every 
section  has  been  changed  in  some  way. 
The  text  has  been  revised  to  remove 
outdated  references  to  the  import/export 
of  natural  gas  and  fees  and  rewritten  to 
be  more  concise  with  separate  subparts 
A  through  D.  Part  153  starts  with  a  new 
heading  and  updated  legal  authorities. 
The  final  regulations  are  discussed 
below. 

1.  Subpart  A — General  Provisions 

a.  Section  153.1     Purpose 

The  Commission  has  included  in 
§  153.1  a  statement  of  the  purpose  of  its 
part  153  regulations — to  implement  the 
Commission's  authorities  delegated 
under  section  3  of  the  Natural  Gas  Act 
and  Executive  Order  10485,  as 
amended.  Part  153  revamps  the 
Commission's  procedures  and 
evidentiary  requirements  for  applying 
for  section  3  authorization  and  for  a 
Presidential  Permit. 

b.  Section  153.2     Definitions 

The  Final  Rule  includes  a  section 
defining  key  terms  used  in  part  153 — 
"DOE/FE"  (Department  of  Energy/Office 
of  Fossil  Energy),  "NBSIR"  (National 
Bureau  of  Standards  hiformation 
Report),  and  "person"  for  purposes  of 
part  153  ("person"  is  currently 
undefined  in  part  153).  The 
Commission's  definition  of  person  is 
identical  with  and  cross-references 
DOE's  definition  of  "person"  stated  at 
10  CFR  590.102(m),  which  DOE  uses  for 
purposes  of  considering  applications  for 
import/export  authorization. '^  The 
Commission's  definition  will  by  its  own 
terms  automatically  incorporate  any 
future  changes  in  DOE's  definition  of 
"person."  The  Commission's  definition 
would  not  change  current  Commission 
practice  in  processhig  applications 
under  section  3  or  Executive  Order 
10485,  as  amended. 


^Filing  and  Reporting  Requirements  for 
Interstate  Natural  Gas  Company  Rate  Schedules  and 
Tariffs,  60  FR  3111  (January  13.  1995). 

"  Revisions  to  Uniform  System  of  Accounts, 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies,  60  FR  3141  [January  13. 
1995). 

« 10  CFR  590.102(m). 
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2.  Subpart  B — Application  Under 
Section  3 

a.  Section  153.5    Who  Shall  Apply 

Section  153.5(a)  of  the  Final  Rule 
retains  the  requirement  in  current 
§  153.1  that  a  person  file  an  application 
to  seek  authorization  under  section  3 
and  adds  a  new  provision,  codifying 
current  practice,  requiring  the  filing  of 
an  application  in  order  to  amend  an 
existing  authorization  under  section  3, 
including  the  modification  of  existing 
import/export  facilities. 

Phillips  Petroleum  Company 
(Phillips)  asks  the  Commission  to  clarify 
that  the  proposed  §  153.5(a)  does  not 
require  it  to  file  an  application  with  the 
Commission  under  section  3  to  amend 
its  existing  Commission  authorization,  if 
DOE/FE  authorizes  an  extension  of  its 
existing  LNG  export  agreement. '^ 

If  an  entity  seeks  to  modify  its 
facilities  authorized  under  section  3, 
that  entity  must  file  an  application  with 
the  Commission  under  section  3  in 
order  to  amend  its  existing 
authorization.  A  grant  by  DOE/FE  of  an 
extension  of  an  existing  contract  to 
export  LNG  would  not  by  itself  require 
a  Commission-authorized  entity  to  file 
an  application  to  modify  its  facilities, 
and  no  amendment  to  its  section  3 
authorization  would  be  required. 
Accordingly,  the  requested  clarification 
is  granted.  Proposed  §  153.5(a)  is  revised 
to  eliminate  duplicative  language 
concerning  the  necessity  to  file  an 
amendment  to  an  existing  Commission 
authorization  in  order  to  modify 
facilities  authorized  under  section  3. 

Phillips  also  asks  the  Commission  to 
clarify  that  proposed  §  153.5(a)  would 
not  require  it  to  file  an  application  with 
the  Commission  under  section  3  in 
order  to  modify  facilities  at  its  LNG 
plant  site  which  are  not  used  for  the 
export  of  natural  gas. 

The  holder  of  a  section  3 
authorization  is  required  to  obtain  prior 
Commission  authorization  under 
section  3  to  amend  that  current  section 
3  authorization  if  the  applicant  proposes 
to  implement  changes  in  its  import/ 
export  facilities  or  operations.^*  Thus,  if 


Phillips  seeks  to  modify  facilities  which 
serve  its  LNG  function  at  the  Cook  Inlet 
area  in  order  to  provide  incidental 
activities,  such  as  intrastate  sales  of 
LNG  or  regassified  natural  gas  to 
industrials,  Phillips  must  file  an 
amendment  to  its  existing  section  3 
authorization  to  undertake  that 
construction."  This  is  so  because 
Phillips  would  be  modifying  existing 
export  facilities  that  would  continue  to 
serve  its  LNG  export  function  while 
providing  non-export  service.  The 
additional  service  could  not  occur 
without  the  underlying  LNG  facilities 
for  storage,  gasification,  or 
transportation. 

If  Phillips  seeks  to  modify  facilities  at 
its  LNG  plant  site  which  are  not 
currently  used  to  export  LNG  in  order 
to  sell  natural  gas  or  natural  gas 
products  within  the  state  of  Alaska, 
Phillips  would  not  need  to  make  a 
Commission  filing  to  implement  that 
construction  which  would  facilitate 
intrastate  transactions.  If  Phillips  is 
unclear  about  whether  proposed 
modifications  involve  dual-purpose 
facilities  providing  LNG-export  and 
non-LNG  export  service,  it  may  also  file 
a  request  for  a  declaratory  order  with 
the  Commission  to  resolve  the 
uncertainty. 

PanEnergy  asks  the  Commission  to 
clarify  §  153.5(a)  to  provide  that  a 
pipeline  does  not  have  to  file  an 
amendment  to  its  existing  section  3 
authorization  if  it  proposes  to  change 
the  valves,  meters,  piping,  or  other 
minor  construction  associated  with 
import/export  focilities.  ^  PanEnergy's 
request  for  an  exemption  for  minor 
facilities,  if  granted,  would  be 
inconsistent  with  the  public  interest. 
That  construction  could  affect  the 
reliability  of  service  through  the  import/ 
export  facility,  and  may  require  the 
modification  of  facilities  in  Canada  or 
Mexico.  The  Commission  might  not 
become  aware  of  self-implemented 
construction  until  years  after  the 
facilities  are  altered  as  in  the  case  of 
Panhandle  Eastern  Pipeline 


"  Sm  Phillips  Petroleum  Co..  et  al..  37  FPC  777 
(1967).  The  Commission  authorized,  pursuant  to 
NGA  section  3,  the  export  of  LNG  and  the 
constiuction  of  facilities  currently  known  as  the 
Kenai  UNO  plant  in  the  Cook  Inlet  area  of  Alaska 
for  the  liquefaction  and  storage  of  natural  gas  and 
the  loading  of  LNG  onto  ships  for  export  and 
delivery  to  Japan.  From  time  to  time,  Phillips  has 
filed  with  DOE/FE  requests  to  extend  the  term  of 
its  export  authorization. 

"  A  pipeline  may  not  construct  or  modify  an 
existing  LNG  facility,  whether  an  import  facility 
authorized  under  section  3  or  not,  under  its  part 
157  blanket  (subpart  F)  certificate  pursuant  to  18 
CFR  157.202(b)(2)(ii)(D),  which  excludes  such 
construction  from  the  scope  of  a  part  157  blanket 


Co.iPanbandle).^''  While  Panhandle 
involved  a  certificated  export  delivery 
point  and  not  the  modification  of 
border-crossing  facilities,  the  same 
result  should  apply  in  the  case  of 
modifications  of  border-crossing 
facilities  authorized  under  section  3  or 
a  Presidential  Permit.  The  request  for 
rule  clarification  is  rejected. 

Section  153.5(b)  of  the  Final  Rule 
cross-references  subpart  C  (applications 
for  a  Presidential  Permit).  Section 
153.5(b)  establishes  a  requirement  that 
an  applicant  must  also  simultaneously 
apply  under  subpart  C  for  a  Presidential 
Permit  for  the  construction  of  border 
facilities  at  the  international  boundary 
between  the  United  States  and  Canada 
or  Mexico. 

b.  Section  153.6    Time  of  Filing 

Filing  requirements  prescribing  the 
number  of  copies  and  form  of 
applications  for  section  3  authorizations 
(and  for  Presidential  Permits)  are  moved 
from  current  §  153.2  to  §  153.20(a)  of 
subpart  D  of  the  Final  Rule.  This  change 
avoids  duplication  of  regulatory  text. 

The  current  part  153  regulations  do 
not  require  a  pipeline  to  file  an  FERC 
application  under  section  3  under  any 
particular  timetable  in  relation  to  its 
shippers'  filing  of  a  related,  required 
application  for  import/export 
authorization  with  DOE/FE.  That  is  so 
because  the  current  regulations  became 
effective  when  the  FPC  had  exclusive 
jurisdiction  over  all  natural  gas  import/ 
export  issues.  The  NOPR  recognized 
that  under  current  delegation  orders 
separate  applications  would  be  filed 
with  the  Commission  and  DOE/FE. 
Proposed  §  153.6  recognized  the  related 
nature  of  those  applications  before  the 
Commission  and  DOE/FE  on  import/ 
export  issues  by  requiring  the  pipeline's 
shipper  to  make  prior  or  simultaneous 
filings  with  DOE/FE  for  import/export 
authority.'* 

The  Coastal  Companies  and  Great 
Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  assert  that 
proposed  §  153.6  would  establish  a  new 


(subpart  F)  certificate.  See  Algonquin  LNG,  Inc..  79 
FERC  161,139  (1997). 

"  Ordering  Paragraph  (d)  of  the  FPC"s  1967  order 
provides  that  Phillips  and  Marathon  Oil  Co..  joint 
applicants,  "shall  not  ■   *   *  materially  change  or 
alter  their  export  operations  without  first  obtaining 
the  permission  and  approval  of  the  Commission." 
37  FPC  at  778. 

M  PanEnergy's  motion  questions  the  need  to  file 
an  amendment  to  its  "import/export  license"  for 
such  minor  construction.  We  construe  PanEnergy's 
request  as  referring  to  the  need  to  file  to  amend  the 
Commission's  section  3/Presidential  Permit 
authorization.  There  would  not  necessarily  be  a 
need  to  amend  a  DOE/FE  import/export 
authorization  because  of  Commission-authorized 
section  3  construction. 


"65  FERC  1  61,169  (1993).  In  Panhandle,  the 
Commission  found  that  the  pipeline  had  abandoned 
an  existing  certificated  delivery  point  and 
constructed  a  new  delivery  point  at  the  United 
States-Canada  border  without  prior  Commission 
authorization  under  section  7(b)  and  without 
following  the  prior  notice  procedures  of  its  part  157 
(subpart)  F)  certificate.  The  Commission  granted 
retroactive  abandonment  authorization  as  well  as 
the  authority  to  operate  the  new  delivery  point 
under  the  pipeline's  part  157  (subpart  F)  certificate. 

»  See  AllanUc  Richfield  Co..  etal.  49  FERC 
161.294  (1989),  rehg  denied.  50  FERC  161,210 
(1990)  and  NaUonal  Steel  Corp..  45  FERC  1 61 .100 
(1988).  In  both  cases,  DOE  issued  import 
authorizations  before  the  Commission  issued  an 
order  approving  the  place  of  import  under  section 
3. 
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requirement  which  is  not  workable. 
Both  assert  that  DOE/FE  filings  are 
likely  to  be  made  after  the  filing  of 
border-crossing  applications  with  the 
Commission.  According  to  Great  Lakes, 
a  potential  FERC  applicant  should  not 
be  required  to  coordinate  its  filing  with 
third  parties  and  to  wait  to  file  with  the 
Commission  until  its  shippers  have  filed 
their  applications  before  DOE/FE.  Great 
Lakes  argues  that  an  applicant  should 
file  with  the  Commission  under  section 
3  before  filing  an  application  with  DOE 
because  Commission  proceedings,  with 
environmental  reviews,  may  continue 
longer  than  the  minimum  90-day  period 
of  review  under  DOE's  regulations  for 
applications  to  import/export  natural 
gas."  Great  Lakes  asks  the  Commission 
to  revise  its  proposed  regulations  to 
require  an  applicant  to  state  whether  an 
application  for  DOE/FE  authorization 
will  be  required  and,  if  so,  to  agree  to 
a  condition  that  "all  necessary  DOE 
authorizations  have  been  or  will  be 
obtained  prior  to  the  operation  of 
import/export  facilities." 

The  Commission's  purpose  in  the 
NOPR  was  two- fold.  First,  the 
Commission  was  proposing  to  amend  its 
filing  requirements  to  reflect  the 
division  of  authority  between  the 
Commission  and  DOE  on  import/export 
issues.  Second,  the  proposed  regulation 
was  based  on  the  assumption  that  an 
application  for  new  or  changed  import/ 
export  authority  is  a  step  which  would 
precede  an  application  before  the 
Commission  for  necessary,  related 
import/export  facilities. 

Great  Lakes  proposes  substitute 
language  in  proposed  §  153.6  that  would 
require  a  pipeline  to  state  whether  an 
application  for  DOE/FE  authorization  is 
also  required,  and,  if  so,  to  represent 
that  IX)E/FE  will  grant  that  application 
prior  to  the  operation  of  the  border 
facilities. 

The  Commission  recognizes  that  not 
all  applications  filed  with  the 
Commission  under  NGA  section  3 
require  modification  to  an  existing 
import/export  authorization.  For 
example,  some  construction  may  be 
undertaken  to  enhance  system 
reliability  and  flexibility,  which  does 
not  necessitate  a  change  in  an  existing 
import/export  authorization.  Other 
construction  may  be  used  to  transport 
volumes  previously  authorized  under  an 
existing  DOE/FE  blanket  certificate. 
Moreover,  it  may  be  difficult  for  a 
pipeline  to  control  the  timing  of  its 
shippers'  filing  of  required,  related 


"•Under  DOE's  regulations,  applications  to 
import/export  natural  gas  must  be  filed  at  least  90 
days  prior  to  the  proposed  import/export  dale, 
unless  a  later  dale  is  permitted  for  good  cause 
shown    to  CFR  590.201. 


applications  for  import/export 
authorization. 

Accordingly,  we  will  delete  proposed 
§  153.6  and,  in  its  place,  add  a  new 
paragraph  (a)  to  §  153.6  requiring  an 
applicant  to  state  whether  DOE/FE 
authorization  is  required'*  and,  if  so, 
whether  all  required  DOE/FE 
authorizations  have  been  granted  prior 
to  filing  a  section  3  application  with  the 
Commission. 

Great  Lakes  also  suggests  that  the 
Commission  could  require  the  FERC 
applicant,  as  a  condition  of  its 
authorization,  to  file  a  statement  that 
DOE/FE  authorizations  "will  be 
obtained  prior  to  the  operation  of  the 
border  facilities."  This  recommendation 
is  not  workable  because  if  the 
applicant's  representation  of  DOE/FE 
approval  does  not  materialize,  the 
Commission  would  be  in  the 
undesirable  position  of  having 
authorized  the  construction  of  facilities 
which  may  never  become  operational. 
The  pipelines'  customers  would  derive 
no  benefits  from  unused  construction, 
and  the  environment  would  have  been 
needlessly  disturbed. 

Accordingly,  the  Commission  will 
also  revise  proposed  §  153.6  to 
condition  its  grant  of  section  3 
authorization  on  the  applicant's  filing  a 
subsequent  statement,  before  the 
applicant  may  commence  construction, 
that  its  shippers  have  applied  for  and 
obtained  all  required  DOE/FE 
authorizations  for  the  import/export  of 
natural  gas.  We  will  adopt  Great  Lakes' 
proposed  condition,  as  revised,  in 
§  1 53.6(b)  of  the  Final  Rule.  The 
Commission  intends  to  apply  the  Final 
Rule  to  all  future  section  3  applications 
that  also  require  an  application  for  DOE/ 
FE  authorization  or  an  amendment  to  an 
existing  authorization  for  the  import/ 
export  of  natural  gas. 

c.  Section  153.7    Contents  of 
Application 

i.  Information  Regarding  Applicant 

The  requirements  in  §§  153.7  and 
153.8  (exhibits)  of  the  Final  Rule  apply 
to  applications  under  subpart  B  for 
authorization  under  NGA  section  3  and 
under  subpart  C  for  Presidential  Permits 
for  the  construction  of  import/export 
facilities  at  the  border.  Informational 
requirements  in  current  ^§  153.3(a) 
through  153.3(c),  identifying  the 
applicant,  its  authorized  agent,  legal 
status,  and  address,  are  revised  and 
retained  in  proposed  §  153.7(a)(1) 
through  (a)(3)  of  the  Final  Rule  with  a 


*'A  shipper's  blanket  import/export     * 
authorization  from  DOE/FE  satisfies  the  Final  Rule, 
and  no  further  DOE/FE  authorization  would  be 
"required." 


paragraph  heading  added.  The 
informational  requirements  in  current 
§§  153.3(d)  through  153.3(f)  are  deleted 
because  they  require  information  no 
longer  essential  tp  the  Commission's 
delegated  responsibilities — the  name 
and  location  of  gas  production  fields 
and  reserves  as  well  as  the  name  of  the 
seller  and  producer  of  gas  to  be 
imported  and  the  proposed  rates  to  the 
paid  by  the  applicant.  For  the  same 
reason,  current  §  153.8,  requiring  the 
filing  of  import/export  contracts  and 
rate  schedules,  is  deleted. 

Section  153.7(a)(3)  of  the  Final  Rule 
reflects  a  merging  of  application 
requirements  for  section  3 
authorizations  and  Presidential  Permits 
which  are  separately  stated  in  current 
regulations.  The  Final  Rule  relocates  in 
§  153.7(a)(3)  the  current  requirement  in 
§  153.11(a)(4)  that  applications  for 
Presidential  Permits  identify  foreign 
ownership  or  subsidy  of  the  applicant. 

The  Canadian  Proaucers  ask  the 
Commission  to  clarify  why  it  is 
necessary  for  an  applicant  to  indicate 
whether  the  applicant  is  owned  or 
subsidized  by  a  foreign  government.  As 
noted,  the  current  regulations  applicable 
to  Presidential  Permits  require  a  section 
3  applicant  to  supply  information  about 
foreign  government  ownership/subsidy. 
This  information  assists  the 
Commission's  implementation  of  its 
delegated  authorities  under  Executive 
Order  No.  10485.  as  amended,  which 
derives  from  the  constitutional  authority 
vested  in  the  President  of  the  United 
States  over  foreign  relations  and  as 
Commander-in-Chief.*'  This 
informational  requirement  enables  the 
Commission  and  the  Secretaries  of  State 
and  Defense,  upon  their  review  of  a 
Commission  request  for  concurrence,  to 
consider  all  relevant  factors  in 
determining  whether  an  application  for 
a  Presidential  Permit  for  the 
construction  of  border  facilities  is  in  the 
public  interest.  Foreign  ownership  or 
subsidy  of  an  applicant  is  one  such 
material  factor. 

ii.  Summary 

The  requirement  in  current  §  153.3(g) 
to  describe  proposed  facilities  is 
retained,  expanded,  and  redesignated  as 
§  153.7(b)  of  the  Final  Rule  with  a 
"summary"  paragraph  heading  added. 
The  Final  Rule  requires  the  applicant  to 
summarize  its  proposal  and  to  file  a 
description  of  the  proposed  facilities 
and  a  description  of  state,  foreign,  or 
other  Federal  licenses  or  permits  for  the 
construction  or  operation  of  facilities 
(revising  a  similar  requirement  in 


*>  See  Yukon  Pacific  Corp..  39  FERC  1  61.216  at 
pp.  61.759-60(1987). 
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current  §  153.11(d)  applicable  to 
Presidential  Permits).  In  addition, 
§  153.7(b)  of  the  Final  Rule  adds  a  new 
requirement  that  the  applicant  must  also 
state  the  status  of  any  non-FERC 
regulatory  proceedings  (United  States  or 
foreign)  related  to  the  proposal. 

iii.  Statements 

Section  153.7(c)  of  the  Final  Rule 
requires  the  applicant  to  file  two 
statements  with  its  application.  The  first 
statement  demonstrates  the  public 
interest.  It  consists  of  three  elements 
(§  153.7(c)(1)  (i)  through  (iii))— 
demonstrating,  respectively,  benefits 
from  the  proposal,  whether  existing 
service  at  reasonable  rates  would  be 
impaired,  and  whether  there  are  any 
applicable  anti-competitive  agreements. 
Section  153.7(c)(l)(i)  of  the  Final  Rule  is 
new,  while  the  requirements  in 
§§  153.7(c)(l){ii)  and  (iii)  are  in  the 
current  regulations  and  have  been 
continued  with  revisions.  The  second 
statement  (§  153.7(c)(2))  requires,  for  the 
first  time,  a  description  of  the  nature  of 
the  transportation  service  offered 
through  the  authorized  border-crossing 
facilities. 

With  respect  to  the  first  element  of  the 
public  interest  statement,  §  153.7(c)(l)(i) 
of  the  NOPR  identified  illustrative 
elements  of  the  public  interest, 
including  a  demonstration  that  the 
proposal  will  access  new  foreign 
supplies  of  natural  gas  and  new 
markets,  or  enhance  system  reliability 
and/or  flexibility.  Section  153.7(c)l)(ii) 
and  (iii)  required  representations  that 
the  proposal  would  not  impair  service 
to  existing  customers  at  reasonable  rates 
or  involve  anti-competitive  agreements 
that  may  prevent  other  United  States 
companies  from  competing  in  the  same 
general  area. 

Great  Lakes  and  PanEnergy  Pipelines 
(PanEnergy)  ask  the  Commission  to 
clarify  that  the  criteria  relating  to  the 
public  interest  in  §  153.7(c)(l)(i)  are 
illustrative  only  and,  because  the  listing 
is  not  all-inclusive,  that  an  applicant 
should  not  be  required  to  make  a 
showing  of  "any  of  those  specific 
criteria  •  *  •  since  there  are  other 
criteria  that  can  also  demonstrate  that 
the  proposed  siting  and  construction  are 
not  inconsistent  with  the  public 
interBst."*2  These  parties  assert  that  an 
applicant  should  be  allowed  to  raise  any 
factor  showing  that  its  project  is  not 
inconsistent  with  the  public  interest.  In 
particular.  Great  Lakes  points  out 
certain  situations,  not  enumerated  in  the 
NOPR,  which  it  believes  would  not  be 
inconsistent  with  the  public  interest. 
These  situations  include  border 


"^CoinnienU  at  p.  5  (Bled  April  11, 1997). 


facilities  required  by  an  existing  market 
to  provide  an  alternative  less  costly 
transportation  path  to  import  gas  from 
existing  foreign  supply  sources,  or 
border  facilities  to  reach  new  markets  in 
the  United  States  or  to  allow  existing 
markets  to  access  new  foreign  supply 
sources. 

Great  Lakes  offers  substitute 
regulatory  text  which  would  revise 
proposed  §  153.7(c)(1),  assign  separate 
paragraphs  to  the  items  listed  in 
proposed  §  153.7(c)(l)(i)  with  the 
addition  of  an  item  for  the  enhancement 
of  competition,  and  renumber  proposed 
§§  153.7(c)(1)  (ii)  and  (iii)  as 
§§  153.7(c)(1)  (vi)  and  (vii),  respectively. 
Section  153.7(c)(l)(i)  of  the  Final  Rule 
does  not  change  the  statutory  standard 
under  NGA  section  3  that  the 
Commission  "shall  issue  such  order 
upon  application,  unless  *  *  *  it  finds 
that  the  proposed  exportation  or 
importation  will  not  be  consistent  with 
the  public  interest."  In  Commission 
orders  issued  under  section  3,  the 
Commission  determines  the  public 
interest  on  the  basis  of  all  relevant 
factors  of  record. 

As  Great  Lakes  and  PanEnergy  state, 
the  list  in  §  153.7(cKl)(i)  illustrates 
particular  factors  which  may  be  relevant 
in  a  specific  proceeding  as  evidence  that 
the  proposal  or  proposed  construction  is 
not  inconsistent  with  the  public 
interest.  An  applicant  does  not  have  to 
make  a  showing  with  respect  to  each  of 
the  factors  listed  in  paragraph  (i)  unless 
each  applies  to  the  applicant's  project. 
Accordingly,  Great  Lake's  and 
PanEnergy's  requested  clarification  is 
granted. 

It  is  unnecessary  to  revise  proposed 
§  153.7(c)(1)  or  to  designate  separate 
paragraphs  in  §  153.7(c)(l)(i),  as  Great 
Lakes  proposes.  The  last  item  listed  in 
proposed  §  153.7(c)(l)(i)  (that  an 
application  "will  not  impair 
transportation  service  to  existing 
customers")  is  deleted  as  duplicative  of 
the  same  item  separately  slated  in 
proposed  §  153.7{c)(l)(ii).  Proposed 
§  153.7(c)(l)(i)  is  revised  to  add  as  a 
factor  evidencing  the  public  interest  the 
enhancement  of  competition  within  the 
United  States  for  natural  gas 
transportation  or  supply,  as  Great  Lakes 
proposes. 

Proposed  §  153.7(c)(l)(i)  permitted  die 
applicant  to  indicate  in  its  application 
whether  its  proposal  will  access  "new 
foreign  supplies  of  natural  gas  and 
service  new  market  demand." 
PanEnergy  asks  the  Commission  to 
clarify  that  the  proposed  regulation 
covers  both  "new  and  additional" 
supplies  without  reference  to  foreign  or 
domestic  sources.  Great  Lakes  states  that 
importyexport  focilities  may  be 


warranted  to  provide  a  cheaper 
transportation  path  between  existing 
supplies  and  existine  markets. 

Since  the  Final  Rule  is  intended  to 
apply  to  export  facilities  which 
transport  domestic  gas  supplies  (as  well 
as  to  import  facilities),  the  reference  to 
"foreign"  gas  supplies  is  deleted  from 
§  153.7(c)(l)(i).  Moreover,  the  reference 
in  §  153.7(c)(l)(i)  to  "new"  gas  supplies 
is  deleted  because  it  excludes  the 
construction  of  facilities  used  to 
transport  existing  supplies  to  existing  or 
new  markets. 

Proposed  §  153.7(c)(l)(ii)  required  the 
pipeline  applicant  to  show  that  the 
proposal  "will  not  impair  the  ability  of 
the  applicant  to  render  transportation 
service  at  reasonable  rates  to  customers 
in  the  United  States."  Thus,  proposed 
paragraph  (ii)  would  require  the 
pipeline  applicant  to  make  a  showing 
both  that  its  proposal  will  not  interfere 
with  its  ability  to  continue  to  provide 
transportation  service  and  that  its 
proposal  would  not  cause  the  pipeline's 
systemwide  rates  to  become 
unreasonable. 

The  Canadian  Association  of 
Petroleum  Producers  (Canadian 
Producers)  contends  that  temporary 
operational  restrictions  could  constitute 
a  service  impairment  to  the  applicant's 
existing  United  States  customers  that 
could  require  rejection  of  a  section  3 
application.  The  NOPR,  however, 
continued  the  same  service  continuation 
obligation  in  current  §  153.3(h) — to 
avoid  the  impairment  of  service  {at 
reasonable  rates)  to  existing  customers. 
The  construction  of  a  new  import  point 
would  make  more  gas  available  for 
delivery  to  the  pipeline's  customers  and 
could  result  in  capacity  constraints 
downstream.  Likewise,  a  new  export 
point  could  cause  constraints  on  the 
capacity  of  non-exjwrt  customers.  The 
required  statement  puts  the  burden  on 
the  pipeline  applicant  to  review  the 
service  consequences  of  its  application 
before  proposing  an  import  or  export 
project.*^  The  Canadian  Producers' 
concern  appears  unwarranted. 

The  Canadian  Producers  ask  the 
Commission  to  clarify  that  the 
Commission  intends  to  apply  the  1995 
pricing  p)olicy  statement  to  new  impjort/ 
export  facilities  (without  an  additional 
reasonableness  analysis).**  PanEnergy 
asks  the  Commission  to  clarify  that  the 
Commission  does  not  intend  in 


*'  Pipelines  may  avoid  possible  constraints  by 
simultaneously  proposing  the  construction  of 
necessary  facilities  under  NGA  section  7  See.  e.g., 
Williston  Basin  Interstate  Pipeline  Co  .  63  FERC 1 
61.179(1993). 

"  Pricing  Policy  for  New  and  Exisuag  Facilities 
Constructed  by  Interstate  Natural  Gas  Pipelines.  71 
FERC  161.241  (1995). 


.lor     /    \ft-A      K9      KIr>      in7     /    \A/orlnocr)a\/      Tiino    A      1QQ7     /    Rnloc    anA    Roaiilatinnc 
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proposed  §  153.7(c)(l)(ii)  to  require  Itic 
pipeline  applicant  to  make  any 
additional  showing  about  the  justness 
and  reasonableness  of  its  rates  beyond 
that  established  under  NGA  sections  4, 
5,  and  7. 

The  Commission's  practice  is  to  apply 
its  1995  facilities  pricing  policy 
statement  to  determine  the 
reasonableness  of  a  pipeline's  rates 
resulting  from  the  construction  of 
import/export  facilities  by  interstate 
pipelines  in  the  same  fashion  as  the 
Commission  applies  that  policy 
statement  to  interstate  facilities  under 
section  7  in  certificate  proceedings.** 
We  do  not  regard  the  application  of  the 
policy  statement  to  a  section  3 
proceeding  as  requiring  an  additional 
showing  by  the  pipeline.  There  is  no 
basis  for  exempting  facilities  authorized 
under  section  3  from  the  pricing  policy 
statement  which  applies  to  all  other 
construction  by  interstate  pipelines. 

PanEnergy  also  asks  the  Commission 
to  clarify  that  the  reasonable  rate 
standard  of  proposed  §  153.7(c)(l)(ii)  is 
satisfied  if  the  pipeline  represents  that 
it  can  continue  to  "render  transportation 
service  at  the  rates  approved  by  the 
Commission  and  contained  in 
applicant's  tariff."  *«  In  light  of  our 
application  of  the  pricing  policy 
statement  to  an  interstate  pipeline's 
facilities  authorized  under  section  3, 
PanEnergy's  proposed  clariBcation  is 
granted. 

The  Canadian  Producers  ask  the 
Commission  to  revise  proposed 
§  157.7(c)(l)(ii)  to  state  that  there  should 
be  no  impairment  of  service  at 
reasonable  rates  to  applicant's  existing 
customers  in  the  North  American 
market  (instead  of  the  NOFR's 
impairment  of  service  "to  customers  in 
the  United  States.  ")  The  Canadian 
Producers  read  the  NOPR  as  applying  to 
service  rendered  to  all  United  States 
customers  of  all  pipelines.  We  clarify 
the  Final  Rule  to  track  the  current 
regulation,  which  requires  the  pipeline's 
demonstration  to  relate  to  the  pipeline- 
applicant's  customers.  The  Final  Rule 
also  relocates  the  reference  "in  the 
United  States  "  in  the  current  regulation 
and  the  NOPR  to  modify  "transportation 
service"  instead  of  "customers."  This 
revision  makes  it  clear  that  the  facilities 
and  transportation  service  that  the 
Commission  authorizes  are  located  in 
the  United  States  (or  its  possessions) 
and  that  a  pipeline's  Canadian  or 
Mexican  customers  may  receive 


Uauaportatiun  servicfc'  through  llie  ■ 
pipeline's  import/export  facilities. 

Section  153.7(c)(l)(iii)  of  the  NOPR 
revised  the  requirement  in  current 
§  153.11(c)  to  file  a  statement  describing 
certain  contracts  applicable  to 
Presidential  Permits.  Proposed 
§  153.7(c)(l)(iii)  required  the  applicant 
for  section  3  authorization  to  file  a 
statement  describing  any  existing 
contracts  involving  the  control  of 
operations  at  import/export  facilities  or 
transportation  rates  that  could  prevent 
competing  United  States  companies 
from  extending  their  activities  in  the 
same  general  area. 

The  Canadian  Producers  ask  the 
Commission  to  clarify  why  the 
Commission  established  the  new 
requirement  in  §  153.7(c)(l)(iii)  to  file 
certain  agreements  and  whether  such 
agreements  could  impact  free  trade. 
First,  §  153.7(c)(l)(iii)  does  not  establish 
a  new  requirement.  A  similar  provision 
in  §  153.11(c)  currently  applies  to  the 
filing  of  applications  for  Presidential 
Permits.  Second,  there  could  be 
exclusivity  or  market  allocation 
agreements  between  the  applicant- 
transporter  and  its  shipper  or  the 
applicant  and  a  foreign  government  that 
could  prevent  other  transporters  from 
competing  for  the  same  customers  in  the 
same  general  area.  If  they  existed,  such 
agreements  could  be  anti-competitive 
and  could  interfere  with  free  trade.  The 
parties  to  a  section  3  proceeding  should 
have  the  opportunity  to  comment  on  the 
acceptability  of  those-contracts.  Thus,  it 
is  appropriate  to  require  their  disclosure 
at  the  time  of  filing. 

With  respect  to  uie  second  statement 
an  applicant  for  section  3  authorization 
must  file,  the  NOPR  established  a  new 
requirement  in  §  153.7(c)(2)  requiring 
the  applicant's  demonstration  that  the 
proposed  import/export  facilities  will  be 
used:  (1)  To  render  transportation 
services  under  part  284,  (2)  to  provide 
private  transportation,  or  (3)  to  provide 
service  that  is  exempt  from  the 
provisions  of  the  NGA  pursuant  to 
sections  1(b)  or  1(c)  thereof. "^  This 
requirement  was  intended  to  enable  the 
Commission  to  determine  whether  the 
applicant's  operations  are  consistent 


"  See.  eg..  Great  Lakes  Transmission  Limited 
Partnership.  76  FERC  1  61.148  (1996).  in  which  the 
Commission  applied  the  pricing  policy  statement  to 
the  corutniction  of  importyexport  facijities. 

"Comments  of  PanEnergy  at  5  (filed  April  14, 
1997). 


*' Section  1(b)  states  that  the  provisions  of  the 
NGA  apply,  inter  alia,  to  the  transportation  of 
natural  gas  in  interstate  commerce  but  not  to  "any 
other  transporation."  the  local  distribution  of 
natural  gas,  or  the  production  or  gathering  of 
natural  gas.  Section  1(c)  exempts  a  Hinshaw 
pipeline  from  the  provisions  of  the  NGA.  The 
Commission,  however,  regulates  the  activities  of 
these  exempt  entities  in  foreign  commerce  under 
section  3.  See.  e.g.,  Interenergy  Sheffield 
Processing.  78  FERC  1  61,085  (1997)  (gathering); 
Havre  Pipeline  Co.,  et  ai.  71  FERC  1  61.292  (1995) 
(intrastate  pipeline/gatherer  engaging  in  foreign 
commerce);  and  Vermont  Gas  System.  Inc..  24  FERC 
1  61.366  (1983)  (local  gas  distribution  company). 


with  the  Commission's  open  access 
transportation  policies. 

PanEnergy  asserts  that  the  NOPR 
failed  to  refer  to  the  continued  existence 
of  individually  certificated  part  157 
transportation  service,  which  section  3 
facilities  could  enhance.  Under 
Commission  policy  after  Order  No.  436, 
transportation  service  through  available 
capacity  on  a  pipeline's  facilities, 
including  import/export  facilities,  must 
be  offered  on  an  open  access  and  non- 
discriminatory basis.  The  Commission 
almost  always  rejects  applications  for 
service  under  new  part  157  certificates, 
extensions  to  existing  part  157 
certificates,  or  amendments  to  part  157 
certificates  that  seek  to  provide  sqme  of 
the  benefits  of  part  284  status  without 
the  affected  customer's  converting  to 
service  under  part  284.** 

We  will  amend  proposed  §  153.7(c)(2) 
to  recognize  that  some  pipelines, 
operating  as  open  access  transporters, 
currenUy  provide  individually 
certificated  transportation  services 
under  part  157.  The  Commission  will 
revise  proposed  §  153.7(c)(2)  to  require 
the  pipeline-applicant  to  represent  that: 
(1)  The  pipeline's  proposed  increases  in 
capacity  at  existing  import/export 
points  is  not  exclusively  reserved  for 
part  157  users  and  (2)  all  services  made 
available  as  a  result  of  new  or  modified 
import/export  facilities  will  be  under 
part  284. 

The  Canadian  Producers  ask  the 
Commission  to  clarify  what  "private 
transportation"  means  in  proposed 
§  153.7(c)(2).  We  intend  private 
transportation  to  mean  transportation 
service  provided  through  facilities 
owned  by  the  same  person  that  uses  the 
natural  gas  transported.  Private 
transportation  typically  arises  in  the 
case  of  transportation  through  a  pipeline 
constructed  and  owned  by  an  industrial 
user  to  transport  natural  gas  only  to  its 
industrial  facility.*^ 

d.  Section  153.8    Required  Exhibits. 

The  Commission  in  the  Final  Rule  is 
redesignating  current  §  153.4  as  §  153.8, 
which  retains  the  requirement  to  file 
current  Exhibits  A  through  C  in  new 
paragraphs  (a)(1),  (a)(2),  and  (a)(3), 
respectively,  with  editorial  revisions. 
Current  Exhibit  A  is  revised  to 
incorporate  the  requirement  of  current 
§  153.11(a)(3)  that  an  applicant  for  a 
Presidential  Permit  describe  the  amount 
and  classes  of  capital  stock  issued  by  a 
corporate  applicant  and  the  nationality 


"  See  Algonquin  LNG.  Inc.  79  FERC  1  61.139 
(1997)  and  Tennessee  Gas  Pipeline  Co.,  78  FERC  1 
61,340(1997). 

"See.  e.g..  Sum  s  Energy  Inc.,  55  FERC  1  61,163 
(1991)  and  NaUonal  Steel  Corp..  45  FERC  1  61.100 
(1988). 
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of  officers,  directors,  and  stockholders, 
and  the  amount  and  class  of  stock  held 
by  each.  The  Commission  is  eliminating 
obsolete  exhibits  D  and  E  (contracts  for 
the  export  or  import  of  natural  gas) 
because  DOE/FE  oversees  those 
activities. 

Section  153.8(a)  of  the  Final  Rule 
requires  an  applicant  to  file  new 
exhibits  D  (copy  of  any  construction  and 
operation  agreements),  E  (LNG-related 
engineering  data),  E-1  (LNG-related 
seismic  information  for  certain 
facilities),  and  F  (an  environmental 
report  required  by  part  380  for  LNG  and 
non-LNG  related  facilities).  Applicants 
may  refer  to  the  "Guidance  Manual  for 
Environmental  Report  Preparation"  to 
assist  in  the  preparation  of  these 
exhibits. 

In  the  NOPR,  the  Commission 
proposed  to  require  the  applicant  to  file 
a  new  Exhibit  D  consisting  of  copies  of 
construction  and  operation  agreements 
between  the  applicant  and  the  operator 
of  border  facilities  in  the  United  States 
and  Canada  or  Mexico.  The  NOPR 
stated  that  Exhibit  D  would  enable  the 
Commission  to  verify  the  business 
feasibility  of  the  import/export  project 
and  would  show  how  the  applicant  and 
its  Canadian  or  Mexican  counterpart 
intend  to  jointly  construct  and  operate 
the  border-crossing  facilities. 

Coastal  asks  the  Commission  to 
eliminate  proposed  Exhibit  D  as  a  filing 
requirement  because  construction/ 
operation  agreements  may  not  be 
available  at  the  time  application  is  filed. 
As  a  general  observation,  the 
Commission  can  not  process  an 
incomplete  application  because  it 
would  not  contain  the  material  elements 
of  information  required  by  our 
regulations.  We  regard  a  construction 
and  operation  agreement  as  a  material 
element  of  an  application  because  it 
would  show  the  business  feasibility  of 
the  import/export  project.  If  the 
executed  agreement  is  not  available 
when  the  potential  applicant  wishes  to 
file  its  application,  the  Commission 
expects  the  applicant  to  wait  to  file  its 
application  until  after  the  agreement  is 
available.  At  a  minimum,  the  applicant 
must  seek  to  obtain  waiver  of  §  153.8 
(Exhibit  D)  of  the  Final  Rule  which  may 
be  granted  upon  the  pipeline's  filing  of 
an  agreement  in  principle  that  shows 
the  roles  and  responsibilities  of  the 
parties.  The  Final  Rule  is  clarified 

accordingly. 

Greet  Lakes  would  exempt  from  filing 
construction  and  operation  agreements 
involving  facilities  constructed  or 
operated  by  a  single  entity  on  the 
United  States  or  Canadian  border.  Great 
Lakes,  however,  takes  an  unduly  narrow 
view  of  the  variety  of  possible 


operational  agreements  for  border- 
crossing  facilities  in  the  United  States  or 
Canada  and  Mexico  that  could  affectthe 
public  interest.  Most  of  the  United 
States  facilities  may  be  operated  only  by 
United  States  entities,  and  operating 
agreements  with  respect  to  these 
facilities  are  no  less  relevant  to  the 
public  interest  than  United  States 
facilities  which  may  be  jointly  operated 
by  United  States  and  Canadian  entities. 
The  Commission  intends  the  Final  Rule 
to  require  the  applicant  to  file  as  part  of 
its  application  copies  of  all  agreements 
between  the  applicant  and  the  facility 
operator(s)  for  the  construction  and 
operation  of  border  facilities. 

New  Exhibits  E.  E-1 ,  and  F  in  the 
NOPR  codified  existing  practice  which 
requires  an  applicant  for  the 
construction  of  LNG  facilities  to  provide 
sufficient  information  that  will  enable 
the  Commission  to  determine  whether 
the  new  facilities  will  be  constructed 
and  operated  safely,  reliably,  and  with 
minimal  adverse  environmental  impact. 
These  exhibits  are  retained  in  the  Final 
Rule  and  are  justified  by  the  significant 
safety  and  environmental  implications 
of  LNG  terminal  facilities.  The 
requirement  to  file  a  map  is  revised  as 
Exhibit  G  to  require  a  map  of  suitable 
scale. 

Phillips  asks  the  Commission  to 
clarify  that  its  safety  and  environmental 
review  of  Exhibits  E,  E-1,  and  F  relating 
to  any  proposed  modification  of  LNG 
facilities  will  be  limited  to  the  proposed 
new  facilities  and  will  exclude  existing 
facilities.  The  primary  focus  of  Exhibits 
E,  E-1 ,  and  F  of  the  Final  Rule  is  to 
demonstrate  that  the  safety  and 
environmental  consequences  of  the 
proposed  facilities  (i.e.,  a  new  LNG 
facility  or  modification  of  an  existing 
LNG  facility)  are  within  acceptable 
limits  and  that  the  plant  design  provides 
a  reliable  natural  gas  service.  Thus,  the 
Commission  will  not  impose  revised 
environmental/safety  conditions  or 
scrutinize  again  the  operation  of  a 
previously  authorized  LNG  import/ 
export  facility  unless  there  has  been  a 
material  change  in  circumstances. 

The  Commission's  staff  conducts 
cryogenic  design  and  facility  reviews  of 
LNG  facilities  on  a  two-year  basis. 
While  the  Commission  will  not  reopen 
its  previous  environmental/safety 
review  of  Phillips'  LNG  facility,  which 
has  been  operational  since  November 
1969,  a  modification  of  existing  LNG 
facilities  is  related  to  the  functiqn, 
operation,  and  envirorunental/safety 
integrity  of  the  existing  facilities. 
Accordingly,  the  applicant  proposing  to 
modify  an  existing  LNG  facility  with 
new  LNG  facilities  must  describe  the 
environmental/ safety  aspects  of  the 


proposed  facilities  and  how  the 
proposed  facilities  integrate  with  the 
existing  facilities.  The  Commission 
must  determine  that  the  proposed 
modification  will  not  materially  alter 
the  safe  and  environmentally  sound 
operation  of  the  integrated  facility. 
Section  153.8  (Exhibits  E,  E-1,  and  F)  of 
the  Final  Rule  are  clarified  accordingly. 

e.  Section  153.9    Transferability. 

The  NOPR  continued  in  §  153.9(a)  the 
provision  in  the  current  regulations 
(§  153.6(a)  (transferability))  that 
authorizations  under  subpart  B  are  not 
transferable  or  assignable  except 
temporarily  in  the  case  of  involuntary 
transfer  of  facilities  to  receivers, 
trustees,  or  purchasers  under 
foreclosure  or  judicial  sale.  Section 
153.9(b)  in  the  NOPR  continued  current 
§  153.6(}))  to  permit  the  Commission  to 
make  supplemental  orders  as  it  may 
find  necessary  or  appropriate. 

Yukon  Pacific  Company  L.P.  (Yukon 
Pacific)  states  that  it  is  unclear  whether 
the  proposed  (or  current)  regulations 
would  allow  Yukon  Pacific  to  transfer  or 
assign  its  existing  section  3 
authorization  except  in  the  limited  case 
of  involuntary  transfer.***  Yukon  Pacific 
asks  the  Commission  to  amend 
proposed  §  153.9  to  clarify  that  the 
holder  of  a  section  3  authorization  can 
transfer  or  assign  that  authorization  for 
"good  commercial  or  other  reasons" 
subject  to  prior  Commission  approval. 
In  the  alternative.  Yukon  Pacific  asks 
the  Commission  to  state  in  the  preamble 
of  the  Final  Rule  that  proposed 
§  153.9(b),  permitting  supplemental 
orders,  authorizes  the  Commission  to 
permit  the  transfer  of  section  3 
authorizations  in  the  same  fashion  that 
DOE/FE  currently  permits  the  transfer  of 
its  authorizations  upon  prior  DOE 
approval.*' 

Under  the  Commission's  current 
practice,  the  holder  of  a  section  3 
authorization  (and  a  Presidential 
Permit)  may  not  transfer  those 
authorizations  or  related  facilities 
without  prior  Commission 
authorization.*^'  For  example,  the 


^On  May  22. 1995.  the  Commission  issued  an 
order  granting  Yukon  Pacific  auhlorization  under 
section  3  for  the  siting,  construction,  and  operation 
of  an  LNG  export  facility  at  Port  Valdez.  Alaska.  71 
FERC  1 61.197  (1995).  rehg  denied.  72  FERC 
1 61.226  (1995).  affirming  39  FERC  161.216  (1987). 
Yukon  Pacific's  proposed  LNG  export  facility  is  not 
yet  constructed. 

*'  Under  DOE  regulations,  import/export 
authorizations  are  not  transferable  or  assignable 
"unless  specifically  authorized  by  the  Assistant 
Secretary."  10  CFR  590.405 

*^The  Commission  similarly  reviews  and 
approves  under  section  7  of  the  NGA  the  proposed 
abandonment  of  interstate  facilities  and  services 
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Commission  implements  a  transfer  of 
section  3  authorization  and/or  facilities 
by  approving  the  amendment  of  an 
existing  authorization ''  or  granting  a 
new  authorization  to  the  acquiring 
entity.'"  The  Final  Rule  continues  this 
practice  and  revises  proposed  §  153.9(a) 
to  deny  transfer  or  assignment  of  a 
section  3  authorization  (absent  an 
involuntary  transfer)  without  prior 
Commission  authorization.*'  Thus, 
Yukon  Pacific's  request  for  clarification 
is  granted.  The  Final  Rule  relocates  as 
substitute  text  in  §  153.9(b)  the  NOPR's 
provision  (based  on  current  §  153.6) 
permitting  the  temporary  transfer  of 
facilities  in  the  event  of  an  involuntary 
transfer. 

Section  3(a)  of  the  NGA  gives  the 
Commission  the  authority,  after  hearing, 
for  good  cause  shown,  to  make  "such 
supplemental  order  in  the  premises  as  it 
may  find  necessary  or  appropriate." 
Section  153.9(b)  of  the  NOPR,  following 
NGA  section  3(a)  and  current 
regulations,  gave  the  Commission  the 
discretion  to  issue  supplemental  orders 
in  the  case  of  a  transfer  of  a  section  3 
authorization  or  facilities  depending  on 
the  public  interest  considerations  in 
particular  proceedings.  Since  the 
Commission's  authority  under  section  3 
to  issue  supplemental  orders  applies  to 
all  aspects  of  the  Commission's 
implementation  of  section  3.  the 
Commission  is  relocating  §  153.9(b)  of 
the  NOPR  to  §  153.11  (supplemental 
orders)  in  subpart  B  of  part  153. 

PanEnergy  asserts  that  proposed 
§  153.9(b)(supplemental  orders)  is 
ambiguous  and,  in  the  alternative,  asks 
the  Commission  to  clarify  that  proposed 
§  153.9(b)  may  not  be  applied  to  impose 
retroactive  requirements  that  would 
change  the  economics  of  border 
construction. 

PanEnergy 's  dispute  is  with  NGA 
section  3  itself,  which  authorizes  the 
Commission  for  good  cause  after  hearing 
to  issue  necessary  or  appropriate 
supplemental  orders.  In  Distrigas 
Corporation  v.  FPC.  the  Court  observed 
that  section  3  (now  section  3(a)) 


and  the  acquisition  of  thoie  facilities  by  natural  gas 
companies. 

^'  The  Commission  may  approve  an  amendment 
to  an  existing  Presidential  Permit  in  order  to  change 
the  legal  status  of  the  Permittee  from  corporation  to 
limited  partnership  pursuant  to  a  reorganization  or 
to  change  its  name.  See,  e.g.,  PNM  Gas  Services. 
Secretary's  notice  in  Docket  No.  CP93-9»-002  of 
redesignation  of  name,  January  17,  1997 
(unreported)  and  Great  Lakes  Gas  Transmission 
Limited  Partnership.  S3  FERC  1 61.264  (1990). 

**  Western  Gas  Interstate  Co..  et  ai.  74  FERC 
161.347  (1996)  (issuance  of  a  new  section  3 
authorization  and  Presidential  Permit  to  entity 
acquiring  facilities  incident  to  reorganization). 

^*  Similarly,  uniform  article  8  of  a  Presidential 
Permit  prohibits  the  voluntary  transfer  of  a 
Presidential  Permit  or  related  facilities. 


authorizes  the  Commission  to 
reexamine  its  decisions  authorizing 
imports/exports  based  on  its  view  of  the 
public  interest.""  The  Commission, 
however,  would  be  limited  by 
"principles  of  fairness  implicit  in  all 
standards  governing  exercise  of 
regulatory  power."  '^  There  is  no 
justification  to  eliminate  the  provision 
permitting  supplemental  orders 
(relocated  to  §153.11)  from  the  Final 
Rule,  as  PanEnergy  implies,  or  to  clarify 
the  Final  Rule  as  requested. 

f.  Section  153.10    Authorization  Not 
Exclusive 

The  Commission  is  redesignating 
current  §  153.7  as  §  153.10  and  is 
revising  the  current  regulation  to 
eliminate  references  to  authorizations 
for  the  import/export  of  natural  gas, 
replacing  them  with  references  to 
authorizations  for  construction  and 
operation  under  section  3  of  the  NGA. 
Under  §  153.10,  which  codifies  current 
Commission  practice,  if  the  Commission 
authorizes  the  construction  of  facilities 
pursuant  to  section  3,  the  Commission 
is  not  prevented  from  granting 
authorization  to  another  applicant 
under  section  3  at  the  same  general 
location." 

g.  Supplemental  Orders 

The  Final  Rule  removes  proposed 
§  153.9(b)(supplemental  orders)  and 
relocates  it  as  new  §  153.11.  The 
provision  concerning  supplemental 
orders  would  apply  to  each  section  in 
subpart  B  of  the  Final  Rule  instead  of 
only  to  §  153.9  concerning 
transferability  of  section  3 
authorizations. 

3.  Subpart  C — Application  for  a 
Presidential  Permit 

a.  Section  153.15     Who  Shall  Apply 

The  existing  heading  prefacing 
current  §§  153.10  through  153.12  is 
deleted  and  replaced  with  a  more 
concise  heading  (Application  for  a 
Presidential  Permit)  substituted  under  a 
new  subpart  C  of  part  153.  The  Final 
Rule  redesignates  current  §  153.10  as 
§  153.15  and  divides  proposed  §  153.15 
into  paragraphs  (a)  and  (b)  with 
individual  headings. 

The  Commission  is  using  the  same 
definition  of  person  in  subpart  C  of  the 
Final  Rule  as  is  used  in  subpart  B.  It  is 
appropriate  in  the  Final  Rule  to  use  the 
same  definition  because  the  same  entity 
that  applies  under  subpart  C  to 


»495  F.2d  1057.  1065-66  (D.C.  Cir.  1974). 

"495  F.2d  1065. 

"  See,  e.g.,  Tenneco  Baja  California  Corp..  75 
FERC  1 61.192  (1996)  and  Pacific  IntersUte  Offshore 
Co..  74  FERC  1 61.350  (1996). 


construct  and  operate  border  facilities 
would  need  to  apply  for  authorization 
under  subpart  B.  Section  153.15(b)  of 
the  Final  Rule  cross-references  the 
requirement  to  file  simultaneously  an 
application  under  subpart  B  for  the 
siting  or  construction  of  facilities, 
deleting  the  ciarrent  cross-reference  to 
applications  for  authorization  to  import 
or  export  natural  gas.  Since  the  NOPR 
required  the  filing  of  an  application  to 
amend  an  existing  Presidential  Permit, 
it  is  appropriate  to  delete  from  proposed 
§  153.15(a)  the  duplicative  requirement 
to  file  an  application  "to  change  the 
operation  or  maintenance  of  facilities." 

b.  Section  153.16    Contents  of 
Application 

The  Final  Rule  redesignates  current 
§  153.11  as  §  153.16,  with  a  revised 
heading.  Filing  requirements 
prescribing  the  number  of  copies  for 
Presidential  Permit  applications  stated 
in  the  first  sentence  of  ciurent  §  153.11 
are  deleted  and  relocated  to  new  subpart 
D  of  part  153. 

The  Final  Rule  merges  the 
informational  requirements  for  filing  an 
application  for  a  Presidential  Permit  and 
for  an  application  under  NGA  section  3. 
Thus,  §  153.16(a)  states  that  an 
applicant  for  a  Presidential  Permit  that 
complies  with  the  informational  filing 
requirements  under  subpart  B  is  not 
required  to  satisfy  separate  filing 
requirements  under  subpart  C. 

Accordingly,  current  f§  153.11  (a)(1) 
and  (a)(2)  and  the  first  part  of  paragraph 
(a)(3)  are  deleted  as  they  duplicate  the 
same  provisions  in  §  153.7(a)  of  the 
Final  Rule.  The  remainder  of  current 
§  153.11(a)(3)  is  redesignated  in  §  153.8 
(Exhibit  A).  Current  §  153.11(a)(4)  is 
revised  to  update  references  to 
applicants  "subventioned"  (subsidized) 
by  a  foreign  government  and  is  relocated 
to  §  153.7(a)(3).  Current  §  153.11(b), 
requiring  an  applicant  to  file  a  map,  is 
deleted  because  it  duplicates  the  same 
requirement  in  §  153.8(a)(8)  (Exhibit  G) 
of  the  Final  Rule. 

Current  §  153.11(c),  concerning  anti- 
competitive agreements,  and  current 
§  153.11(d),  concerning  permits  granted 
by  a  foreign  government,  are  revised  to 
eliminate  out-dated  references  to 
bundled  gas  service,  "landing  licenses," 
and  import/export  permits.  These 
sections  are  redesignated  as 
§§  153.7(c)(l)(iii)  and  153.7(b). 
respectively,  of  the  Final  Rule. 

For  amendments  to  an  existing 
Presidential  Permit  that  do  not  involve 
related  section  3  applications  or 
amendments,  §  153.16(b)  of  the  Final 
Rule  requires  that  applicant  to  provide 
information  identifying  itself  pursuant 
to  §  153.7(a)  and  to  fully  explain  and 
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justify  its  proposed  amendment.  This 
applicant  would  not  be  required  to 
provide  the  remainder  of  information 
required  by  §§  153.7  and  153.8  of  the 
Final  Rule,  applicable  to  the 
construction  of  facilities. 

Current  §  153.12,  authorizing  the 
Commission  to  request  such  other 
information  in  connection  with  an 
application  as  it  may  deem  pertinent,  is 
deleted.  In  its  place,  §  153.21(b),  in 
subpart  D  of  the  Final  Rule,  authorizes 
the  Commission  to  direct  the  applicant 
to  file  such  information  as  may  be 
necessary  to  cure  a  deficient 
application. 

c.  Section  153.17    Effectiveness  of 
Presidential  Permit 

Section  153.17  of  the  Final  Rule 
codifies  the  Commission's  existing 
practice  of  requiring  a  Permittee  to 
accept  an  issued  Presidential  Permit  by 
executing,  with  proof  of  proper 
authorization,  the  Testimony  of 
Acceptance  of  the  Presidential  Permit. 
The  Permittee  is  required  to  file  a  copy 
of  the  executed  Testimony  of 
Acceptance  with  the  Secretary  prior  to 
the  start  of  construction.'' 

4.  Subpart  D — Paper  Media  and  Other 
Requirements 

a.  Section  153.20    General  Rule 

The  Commission  is  relocating  its 
current  filing  requirements  for  paper 
media  in  subpart  D. 

b.  Section  153.21     Conformity  with 
Requirements 

Section  153.21  of  the  Final  Rule  states 
the  requirement  that  an  application 
must  conform  to  the  requirements  of 
part  153  or  be  rejected.  The  Commission 
will  reject  and  wishes  to  discourage 
lyidocumented  applications  for  section 
3  authorization.^ 

c.  Section  153.22     Amendments  and 
Withdrawals 

Section  153.22  of  the  Final  Rule 
applies  the  Conunission's  Rules  of 
Practice  and  Procedure  applicable  to 
amending  or  withdrawing  pleadings  to 
amending  or  withdrawing  an 
application  under  subpart  B  or  subpart 
C  of  part  153. 


d.  Section  153.23     Reporting 
Requirement 

Interstate  pipelines  are  currently 
required  to  file  operational  information 
about  facilities  authorized  under  section 
3  in  their  FERC  Form  No.  2  (aimual 
report),  FERC  Format  No.  567  (annual 
system  flow  diagram),  and  armual  report 
of  estimated  peak  capacity  pursuant  to 
18  CFR  284.12.  Commission  regulations 
do  not  require  applicants  which  are  not 
natural  gas  companies  to  file  operational 
information  with  the  Commission 
concerning  facilities  authorized  under 
section  3.*'  Uniform  article  7  of  a 
Presidential  Permit  requires  the 
Permittee  to  file  with  the  Commission 
requested  statements  or  reports 
concerning  the  natural  gas  exported/ 
imported  and  the  facilities  described  in 
the  Presidential  Permit. 

Proposed  §  153.23  required  applicants 
which  are  not  otherwise  required  to  file 
operating  information  concerning 
facilities  authorized  under  section  3 
with  the  Commission  to  report  the 
completion  of  construction  or 
modification,  and  the  date  service 
commenced  through  the  authorized 
facilities. "  The  NOPR  also  required 
each  applicant  to  report  annuedly  by 
March  1  the  estimated  peak  day 
capacity  and  actual  peak  day  usage  of  its 
import/export  facilities. 

Phillips  asks  the  Commission  to 
exempt  the  owners/operators  of  LNG 
facilities  that  are  not  used  as  peak 
shaving  facilities  or  pipelines  from  the 
requirement  to  file  peak  day  capacity 
and  actual  peak  day  usage  information. 
The  Commission  is  aware  that  the 
capacity  and  usage  of  non-pipeline 
facilities  are  subject  to  many  variables 
not  applicable  to  pipeline  operations. 
Thus,  we  agree  with  Phillips  that  peak 
day  capacity  and  actual  peak  day  usage 
information  is  irrelevant  in  the  case  of 
entities  that  do  not  own  or  operate 
pipeline  capacity.  The  proposed 
regulation  is  revised  to  exempt 
applicants  that  do  not  own  or  operate 
pipeline  capacity,  including  the  owners/ 
operators  of  LNG  facilities,  from  the 
requirement  to  file  annually  peak  day 
capacity/usage  information.  The 


"  Sae  tviidCon  Texas  Pipeline  Corp..  77  FERC 
161.205(1996). 

""In  the  past,  the  Commission  has  rejected 
applications  for  import/export  facihties  that  were 
not  properly  supported  by  required  documentation. 
See  SouthCoast  Transmission  Corp..  49  FERC 
161.1$1  (1989)  and  Flormax  Energy  Corp..  21  FERC 
161.319(1982). 


*<  The  Commission  has  imposed  such  reporting  as 
a  condition  in  individual  section  3  proceedings. 
See.  e.g.,  Yukon  Pacific  Co..  LP..  71  FERC  1  61.197 
(1995)  and  EcoElectrica.  L.P.,  75  FERC  1  61.157 
(1996). 

*' Effective  November  13, 1995,  the  Commission 
eliminated  its  annual  report  of  import/export 
volumes  in  ITC  Form  14.  See  Final  rule.  Revisions 
to  Uniform  System  of  Accounts,  Forms,  Statements 
and  Reporting  Requirements  for  Natural  Gas 
Companies,  60  FE  53019  (October  11,  1995).  The 
Commission  eliminated  FPC  Form  14  because 
importers/exporters  currently  file  quarterly  reports 
with  DOE/FE  including  the  same  volume  and  price 
information. 


Commission,  however,  retains  the  right 
to  seek  capacity/usage  information  from 
non-pipeline  operators  should  such 
information  be  needed  for  the 
performance  of  its  duties  on  a  case-by- 
case  basis.  Phillips'  requested 
clarification  is  granted. 

rv.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.*' 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  small 
entity.^  Further,  the  filing  requirements 
of  small  entities  are  reduced  by  the  rule. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  no 
regiUatory  flexibility  analysis  is 
required. 

V.  Information  Collection  Statement 

The  0MB  regulations  require  OMB  to 
approve  certain  reporting  and 
recordkeeping  (collections  of 
information)  imposed  by  agency  rule." 
OMB  has  approved  the  NOPR  without 
comment.  The  Final  Rule  will  ^ect  one 
existing  data  collection,  FERC-539. 
Respondents  subject  to  the  filing 
requirements  of  this  Final  Rule  will  not 
be  penalized  for  foiling  to  respond  to 
these  collections  of  information  unless 
the  collections  of  information  display  a 
valid  OMB  control  number. 

Title:  FERC-539,  Gas  Pipeline 
Certificate:  Import/Export. 

Action:  Proposed  Data  Collection. 

OMB  Control  No.:  1902-0062. 

Respondents:  Interstate  natural  gas 
pipelines  (Business  or  other  for-profit, 
including  small  businesses). 

Frequency  of  Responses:  On  occasion. 

Necessity  of  the  Liformation:  The 

Final  Rule  revises  the  filing     

requirements  contained  in  18  CFR  part 
153  for  the  siting,  construction,  and 
operation  of  facilities  for  the  import  or 
export  of  natural  gas  under  NGA  section 


"5  U.S.C  601-612. 

"  5  U.S.C.  601(3),  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 

"5CFR1320.il. 


ii)44t, 
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J  diid  for  Presideiiudi  trniius  uidi  ridve 

been  issued  and  modified  for  the 
construction  and  operation  of  border 
facilities.  These  filing  requirements  are 
being  updated  to  conform  to  the 
Commission's  current  responsibilities  as 
changed  by  intervening  legislation  and 
IX)E  delegation  orders. 

The  Commission  received  six 
comments  on  its  NOPR  but  none  on  its 
reporting  burden  or  cost  estimates.  The 
Commission's  responses  to  the 
comments  are  addressed  in  the 
Discussion  portion  (Part  III)  of  this  Final 
Rule.  The  Commission  is  submitting  a 
copy  of  this  Final  Rule  to  0MB  for 
information  purposes  because  the  Final 
Rule  is  not  significantly  different  from 
the  NOPR  and  OMB  has  not  provided 
any  comments  on  the  NOPR. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
(Attention:  Michael  Miller,  Information 
Services  Division.  (202)  208-1415)  or 
send  comments  to  the  Office  of 
Management  and  Budget  (Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission  (202)  395-3087. 
fax:  395-728).  You  shall  not  be 
penalized  for  failure  to  respond  to  this 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number. 

VI.  Environmental  Statement 

The  Commission  excludes  certain 
actions^ot  having  a  significant  effect  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.**  No 
environmental  consideration  is  raised 
by  the  promulgation  of  a  rule  that  is 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.*'  The 
instant  rule  updates  the  part  153 
regulations  and  does  not  substantially 
change  the  effect  of  the  underlying 
legislation  or  the  regulations  being 
revised  or  eliminated.  Accordingly,  no 
environmental  consideration  is 
necessary. 

VII.  ESiective  Date  and  Congressional 
NotiRcation 

The  regulations  are  effective  August  4, 
1997.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates.** 


That  reporung  ruquireiiieni  appues  lo 
this  Final  Rule.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subiects  in  IB  CFR  Part  153 

Exports,  Imports,  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Lois  D.  CasheU. 

SecKtary. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  revising  18 
CFR  part  153  to  read  as  follows: 

PART  153— APPLICATIONS  FOR 
AUTHORIZATION  TO  CONSTRUCT, 
OPERATE,  OR  MODIFY  FACILITIES 
USED  FOR  THE  EXPORT  OR  IMPORT 
OF  NATURAL  GAS 

Subpart  A — General  Provisions 

Sec. 

153.1     Piirpose  and  scope. 


153.2 

Definitions. 

Subpart  B— Application  Under  Section  3 

Sec. 

153.5 

Who  shall  apply. 

153.6 

Time  of  filing. 

153.7 

Contents  of  application. 

153.8 

Required  exhibits. 

153.9 

Transferability. 

153.10 

Authorization  not  exclusive. 

153.11 

Supplemental  orders. 

*"  18  CFR  380  4 

•M8CFR380.4(a)(2)(ii) 

"Pub.  L.  No.  104-121.  110  Sut.a47(  1996). 


Subpart  C— Application  tor  a  Presidential 
Permit 

153.15  Who  shall  apply. 

153.16  Contents  of  application. 

153.17  Effectiveness  of  Presidential  Permit. 

Subpart  D — Paper  Media  and  Other 
Requirements 

153.20  General  rule. 

153.21  Conformity  with  requirements. 

153.22  Amendments  and  withdrawals. 

153.23  Reporting  Requirements. 
Authority:  15  U.S.C.  717b,  717o;  E.O. 

10485,  3  CFR,  1949-1953  Comp.,  p.  970,  as 
amended  by  E.O.  12038,  3  CFR,  1978  Comp., 
p.  136,  DOE  Delegation  Order  No.  0204-112. 
49  FR  6684  (February  22,  1984). 

Subpart  A— General  Provisions 

§153.1    Purpoae  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Commission's  delegated 
authorities  under  section  3  of  the 
Natural  Gas  Act  and  Executive  Order 
10485,  as  amended  by  Executive  Order 
12038.  Subpart  B  of  this  part  establishes 
filing  requirements  an  applicant  must 
follow  to  obtain  authorization  under 
section  3  of  the  Natural  Gas  Act  for  the 


suing,  consu-ucuon,  operation,  place  of 
entry  for  imports  or  place  of  exit  for 
exports.  Subpart  C  of  this  part 
establishes  filing  requirements  an 
applicant  must  follow  to  apply  for  a 
Presidential  Permit,  or  an  amendment  to 
an  existing  Presidential  Permit,  for 
border  facilities  at  the  international 
boundary  between  the  United  States  and 
Canada  or  Mexico. 

§153.2    Definitions. 

(a)  DOE/FE  means  the  Department  of 
Energy/Office  of  Fossil  Energy  or  its 
successor  office. 

(b)  NBSIR  means  the  National  Bureau 
of  Standards  Information  Report. 

(c)  Person  means  an  individual  or 
entity  as  defined  in  10  CFR  590.102(m). 

Subpart  B— Application  Under  Section 
3 

§153.5    Who  shall  apply. 

(a)  Applicant.  Any  person  proposing 
to  site,  construct,  or  operate  facilities 
which  are  to  be  used  for  the  export  of 
natural  gas  from  the  United  States  to  a 
foreign  country  or  for  the  import  of 
natural  gas  from  a  foreign  country  or  to 
amend  an  existing  Commission 
authorization,  including  the 
modification  of  existing  authorized 
facilities,  shall  file  with  the  Commission 
an  application  for  authorization  therefor 
under  subpart  B  of  this  part  and  section 
3  of  the  Natural  Gas  Act. 

(b)  Cross-reference.  Any  person 
applying  under  paragraph  (a)  of  this 
section  to  construct  facilities  at  the 
borders  of  the  United  States  and  Canada 
or  Mexico  must  also  simultaneously 
apply  for  a  Presidential  Permit  under 
subpart  C  of  this  part. 

§153.6    Time  of  filing. 

(a)  An  application  filed  pursuant  to 
§  153.5(a)  shall  state  whether  DOE/FE 
authorization  for  the  import/export  of 
natural  gas  is  required  and  whether     « 
EXDE/FE  has  granted  all  required 
authorizations  for  the  import/export  of 
natural  gas. 

(b)  If  all  required  DOE/FE 
authorizations  have  not  been  obtained 
prior  to  filing  an  application  with  the 
Commission,  the  applicant  agrees,  as  a 
condition  of  its  authorization,  to  file  a 
statement  that  all  required  DOE/FE 
authorizations  have  been  obtained  prior 
to  applicant's  construction  of  border 
facilities. 

§153.7    Contents  of  application. 

Every  application  under  subpart  B  of 
this  part  shall  include,  in  the  order 
indicated,  the  following: 

(a)  Information  regarding  applicant. 
(1)  The  exact  legal  name  of  applicant; 


UMI 
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(2)  The  name,  title,  and  post  office 
address,  telephone  and  facsimile 
numbers  of  the  person  to  whom 
correspondence  in  regard  to  the 
application  shall  be  addressed; 

(3)  If  a  corporation,  the  state  or 
territory  under  the  laws  of  which  the 
applicant  was  organized,  and  the  town 
or  city  where  applicant's  principal 
office  is  located.  If  applicant  is 
incorporated  under  the  laws  of,  or 
authorized  to  operate  in,  more  than  one 
state,  all  pertinent  facts  should  be 
stated.  If  applicant  company  is  owned 
wholly  or  in  part  by  any  foreign 
government  entity,  or  directly  or 
indirectly  subsidized  by  any  foreign 
government  entity;  or,  if  applicant 
company  has  any  agreement  for  such 
ownership  or  subsidization  from  any 
foreign  government,  provide  full  details 
of  ownership  and/or  subsidies. 

(b)  Summary.  A  detailed  summary  of 
the  proposal,  including  descriptions  of 
the  facilities  utilized  in  the  proposed 
export  or  import  of  natural  gas;  state, 
foreign,  or  other  Federal  governmental 
licenses  or  permits  for  the  construction, 
operation,  or  modification  of  facilities  in 
the  United  States,  Canada,  or  Mexico; 
and  the  status  of  any  state,  foreign,  or 
other  Federal  regulatory  proceedings 
which  are  related  to  the  proposal. 

(c)  Statements.  (1)  A  statement 
demonstrating  that  the  proposal  or 
proposed  construction  is  not 
inconsistent  with  the  public  interest, 
including,  where  applicable  to  the 
applicant's  operations  and  proposal,  a 
demonstration  that  the  proposal: 

(i)  Will  improve  access  to  supplies  of 
natural  gas,  serve  new  market  demand, 
enhance  the  reliability,  security,  and/or 
flexibility  of  the  applicant's  pipeline 
system,  improve  the  dependability  of 
international  energy  trade,  or  enhance 
competition  within  the  United  States  for 
natural  ^as  transportation  or  supply; 

(ii)  Will  not  impair  the  ability  of  the 
applicant  to  render  transportation 
service  in  the  United  States  at 
reasonable  rates  to  its  existing 
customers;  and, 

(iii)  Will  not  involve  any  existing 
contract(s)  between  the  applicant  and  a 
foreign  government  or  person 
concerning  the  control  of  operations  or 
rates  for  the  delivery  or  receipt  of 
natural  gas  which  may  restrict  or 
prevent  other  United  States  companies 
from  extending  their  activities  in  the 
same  general  area,  with  copies  of  such 
contracts;  and, 

(2)  A  statement  representing  that  the 
proposal  will  be  used  to  render 
transportation  services  under  Parts  157 
or  284  of  this  chapter,  private 
transportation,  or  service  that  is  exempt 
from  the  provisions  of  the  Natural  Gas 


Act  pursuant  to  sections  1(b)  or  1(c) 
thereof  The  applicant  providing 
transportation  service  under  part  157  of 
this  chapter  must  represent  that  the 
pipeline's  proposed  increase  in  capacity 
at  an  existing  import/export  point  is  not 
exclusively  reserved  for  Part  157  users 
and  that  all  new  service  made  available 
as  a  result  of  a  new  or  modified  import/ 
export  facility  will  be  under  part  284  of 
this  chapter. 

§  1 53.8    Required  exhibits. 

(a)  An  application  must  include  the 
following  exhibits: 

(1)  Exhibit  A.  A  certified  copy  of 
articles  of  incorporation,  partnership  or 
joint  venture  agreements,  and  by-laws  of 
applicant;  the  amount  and  classes  of 
capital  stock;  nationality  of  officers, 
directors,  and  stockholders,  and  the 
amount  and  class  of  stock  held  by  each; 

(2)  Exhibit  B.  A  detailed  statement  of 
the  financial  and  corporate  relationship 
existing  between  applicant  and  any 
other  person  or  corporation; 

(3)  Exhibit  C.  A  statement,  including 
signed  opinion  of  counsel,  showing  that 
the  construction,  operation,  or 
modification  of  facilities  for  the  export 
or  the  import  of  natural  gas  is  within  the 
authorized  powers  of  applicant,  that 
applicant  has  complied  with  laws  and 
regulations  of  the  state  or  states  in 
which  applicant  operates; 

(4)  Ejdiibit  D.  If  the  proposal  is  for  a 
pipeline  interconnection  to  import  or 
export  natural  gas,  a  copy  of  any 
construction  and  operation  agreement 
between  the  applicant  and  the 
operators)  of  border  facilities  in  the 
United  States  and  Canada  or  Mexico; 

(5)  Exhibit  E.  If  the  proposal  is  to 
import  or  export  LNG,  evidence  that  an 
appropriate  and  qualified  concern  will 
properly  and  safely  receive  or  deliver 
such  LNG,  including  a  report  containing 
detailed  engineering  and  design 
information.  The  Commission  staff's 
"Guidance  Manual  for  Environmental 
Report  Preparation"  may  be  obtained 
fi'om  the  Commission's  Office  of 
Pipeline  Regulation,  888  First  Street, 
NE.,  Washington,  DC  20426; 

(6)  Exhibit  E-1.  If  the  LNG  import/ 
export  facility  is  to  be  located  at  a  site 
in  zones  2,  3,  or  4  of  the  Uniform 
Building  Code's  Seismic  Risk  Map  of 
the  United  States,  or  where  there  is  a 
risk  of  surface  faulting  or  ground 
liquefaction,  a  report  on  earthquake 
hazards  and  engineering.  Guidelines  are 
contained  in  "Data  Requirements  for  the 
Seismic  Review  of  LNG  Facilities," 
NBSIR  84-2833.  This  document  may  be 
obtained  from  the  National  Technical 
Information  Service  or  the 
Commission's  Office  of  Pipeline 


Regulation,  888  First  Street.  NE., 
Washington,  DC  20426: 

(7)  Exhibit  F.  An  enviroiunental  report 
as  specified  in  §  380.3  of  this  chapter. 
Refer  to  Commission  staffs  "Guidance 
Manual  for  Enviroiunental  Report 
Preparation;"  and 

(8)  Exhibit  G.  A  geographical  map  of 
a  suitable  scale  and  detail  showing  the 
physical  location  of  the  facilities  to  be 
utilized  for  the  applicant's  proposed 
export  or  import  operations  The  map 
should  indicate  with  particularity  the 
ownership  of  such  facilities  at  or  on 
each  side  of  the  border  between  the 
United  States  and  Canada  or  Mexico,  if 
applicable. 

(b)  The  applicant  may  incorporate  by 
reference  any  Exhibit  required  by 
paragraph  (a)  of  this  section  already  on 
file  with  the  Commission. 

§153.9    Transferability. 

(a)  Non-transferable.  Authorizations 
under  subpart  B  of  this  part  and  section 
3  of  the  Natural  Gas  Act  and  related 
facilities  shall  not  be  transferable  or 
assignable  without  prior  Commission 
authorization. 

(b)  Involuntary  transfer  A 
Commission  order  granting  such 
authorization  shall  continue  in  effect 
temporarily  for  a  reasonable  time  in  the 
event  of  the  involuntary  transfer  of 
facilities  used  thereunder  by  operation 
of  law  (including  such  transfers  to 
receivers,  trustees,  or  purchasers  under 
foreclosure  or  judicial  sale)  pending  the 
making  of  an  application  for  permanent 
authorization  and  decision  thereon, 
provided  notice  is  promptly  given  in 
writing  to  the  Commission  accompanied 
by  a  statement  that  the  physical  facts 
relating  to  operations  of  the  facilities 
remain  substantially  the  same  as  before 
the  transfer  and  as  stated  in  the  initial 
application  for  such  authorization. 

§  1 53. 1 0    Authorization  not  exclusive. 

No  authorization  granted  pursuant  to 
subpart  B  of  this  part  and  section  3  of 
the  Natural  Gas  Act  shall  be  deemed  to 
prevent  the  Commission  from  granting 
authorization  under  subpart  B  to  any 
other  person  at  the  same  general 
location,  or  to  prevent  any  other  person 
from  making  application  for  such 
authorization. 

$153.11    Supplemental  Orders. 

The  Commission  also  may  make,  at 
any  time  subsequent  to  the  original 
order  of  authorization,  after  opportunity 
for  hearing,  such  supplemental  orders 
implementing  its  authority  under 
section  3  of  the  Natviral  Gas  Act  as  it 
may  find  necessary  or  appropriate. 
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Subpart  C — Application  for  a 
•^residential  Permit 

§153.15    Who  shall  apply. 

(a)  Applicant.  Any  person  proposing 
to  construct,  operate,  maintain,  or 
connect  facilities  at  the  borders  of  the 
United  States  and  Canada  or  Mexico,  for 
the  export  or  import  of  natural  gas  to  or 
from  those  countries,  or  to  amend  an 
existing  Presidential  Permit,  shall  file 
with  the  Commission  an  application  for 
a  Presidential  Permit  under  subpart  C  of 
this  part  and  Executive  Order  10485,  as 
amended  by  Executive  Order  12038. 

(b)  Cross-reference.  Any  person 
applying  under  paragraph  (a)  of  this 
section  for  a  Presidential  Permit  for  the 
construction  and  operation  of  border 
facilities  must  also  simultaneously 
apply  for  authorization  under  subpart  B 
of  this  part. 

§  1 53. 1 6    Contents  o(  application. 

(a)  Cross-reference.  The  submission  of 
information  under  §§  153.7  and  153.8  of 
subpart  B  of  this  part  shall  be  deemed 
sufficient  for  purposes  of  applying  for  a 
Presidential  Permit  or  an  amendment  to 
an  existing  Presidential  Permit  under 
subpart  C  of  this  part  for  the 
construction  and  operation  of  border 
facilities. 

(b)  Amendment  not  proposing 
construction.  An  applicant  proposing  to 
amend  the  article(s)  of  an  existing 
Presidential  Permit  (other  than  facilities 
aspects)  must  file  information  pursuant 
to  §  153.7(a)  and  a  summary  and 
justification  of  its  proposal. 

§  1 53. 1 7    Effectiveness  of  Presidential 
Permit 

A  Presidential  Permit,  once  issued  by 
the  Commission,  shall  not  be  effective 
until  it  has  been  accepted  by  the  highest 
authority  of  the  Permittee,  as  indicated 
by  Permittee's  execution  of  a  Testimony 
of  Acceptance,  and  a  certified  copy  of 
the  accepted  Presidential  Permit  and  the 
executed  Testimony  of  Acceptance  has 
been  filed  with  the  Commission. 

Subpart  D— Paper  Media  and  Other 
Requirements 

§153.20    General  rule. 

(a)  Number  of  copies.  Applications 
under  subpart  B  of  this  part  must  be 
submitted  to  the  Commission  in  an 
original  and  7  conformed  paper  copies. 
Applications  under  subpart  C  of  this 
part  must  be  submitted  to  the 
Commission  in  an  original  and  9 
conformed  paper  copies. 

(b)  Certification.  All  applications 
must  be  signed  in  compliance  with 
§  385.2005  of  this  chapter. 

(1)  The  signature  on  an  application 
constitutes  a  certification  that:  The 


signer  has  read  the  filiiij^  hiynfu  diui 
knows  the  contents  of  the  paper  copies; 
and,  the  signer  pos.sesses  the  full  power 
and  authority  to  sign  the  filing. 

(2)  An  application  must  be  signed  by 
one  of  the  following: 

(i)  The  person  on  behalf  of  whom  the 
application  is  made; 

(ii)  An  officer,  agent,  or  employee  of 
the  governmental  authority,  agency,  or 
instrumentality  on  behalf  of  which  the 
filing  is  made;  or. 

(iii)  A  representative  qualified  to 
practice  before  the  Commission  under 
§  385.2101  of  this  chapter  who 
possesses  authority  to  sign. 

(c)  Where  to  file.  The  paper  copies 
and  an  accompanying  transmittal  letter 
must  be  submitted  in  one  package  to: 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426. 

§  153.21    Conformity  with  requirements. 

(a)  General  Rule.  Applications  under 
subparts  B  and  C  of  this  part  must 
conform  with  the  requirements  of  this 
part. 

(b)  Rejection  of  applications.  If  an 
application  does  not  conform  to  the 
requirements  of  this  part,  the  Director  of 
the  Office  of  Pipeline  Regulation  will 
notify  the  applicant  of  all  deficiencies. 
Deficient  applications  not  amended 
within  20  days  of  the  notice  of 
deficiency,  or  such  longer  period  as  may 
be  specified  in  the  notice  of  deficiency, 
will  be  rejected  by  the  Director  of  the 
Office  of  Pipeline  Regulation  as 
provided  by  §385. 2001(b)  of  this 
chapter.  Copies  of  a  rejected  application 
will  be  returned.  An  application  which 
relates  to  an  operation,  service,  or 
construction  concerning  which  a  prior 
application  has  been  filed  and  rejected, 
shall  be  docketed  as  a  new  application. 
Such  new  application  shall  state  the 
docket  number  of  the  prior  rejected 
application. 

§  1 53.22    Amendments  and  withdrawals. 
Amendments  to  or  withdrawals  of 
applications  must  conform  to  the 
requirements  of  §§385.215  and  385.216 
of  this  chapter. 

$153.23    Reporting  requirements. 

Each  person  authorized  under  this 
part  153  that  is  not  otherwise  required 
to  file  information  concerning  the  start 
of  construction  or  modification  of 
importyexport  facilities,  the  completion 
of  construction  or  modification,  and  the 
commencement  of  service  must  file 
such  information  with  the  Commission 
within  10  days  after  such  event.  Each 
person,  other  than  entities  without 
pipeline  capacity,  must  also  report  by 
March  1  of  each  year  the  estimated  peak 


uay  Cdpacuy  anu  actual  peaK  uay  usage 
of  its  import/export  facilities. 

|FR  Doc.  97-14418  Filed  6-3-97;  8:45  am) 

BILUNQ  CODE  671 7-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFRPart24 
[T.D.  97-451 
RIN  1515-AA57 

Update  of  Ports  Subject  to  the  Harbor 
Maintenance  Fee 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  regulation;  solicitation 
of  comments. 

SUMMARY:  Commercial  vessels 
transporting  cargo  at  certain  ports  are 
subject  to  a  harbor  maintenance  fee 
pursuant  to  the  Water  Resources 
Development  Act  of  1986  and  interim 
Customs  Regulations  regarding  the 
harbor  maintenance  fee.  This  document 
amends  the  list  of  ports  subject  to  the 
fee.  This  amendment  is  made  to  further 
clarify  the  port  descriptions  and  to 
update  the  list  as  to  locations  which  are 
exempt  from  the  fee. 
DATES:  Effective  June  4,  1997.  Written 
comments  must  be  received  by  July  7, 
1997. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW,  Washington, 
DC  20229,  and  may  be  inspected  at 
Franklin  Court,  1099  14th  Street,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Barbare,  Office  of  Finance,  U.S. 
Customs  Service,  202-927-0034. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Water  Resources  Development 
Act  of  1986  (Pub.  L.  99-662)  established 
a  Harbor  Maintenance  Trust  Fund  to  be 
used  for  improving  and  maintaining 
ports  and  harbors  in  the  U.S.  Pursuant 
to  the  Act,  this  fund  is  supported  by  a 
harbor  maintenance  fee  assessed  on  port 
use  by  vessels  carrying  waterborne 
commercial  cargo.  By  assessing  a  charge 
for  port  use,  the  Act  causes  those 
shippers,  exporters  and  importers  who 
benefit  from  the  maintenance  of  a 
Federal  port  or  harbor  to  share  in  the 
cost  of  that  maintenance. 

The  Act  defines  port  generally  as  any 
channel  or  harbor  or  component  thereof 
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in  the  U.S.  which  is  not  an  inland 
waterway,  is  open  to  public  navigation, 
and  at  which  Federal  hinds  have  been 
used  since  1977  for  construction, 
maintenance  or  operation. 

Customs  published  T.D.  87-44  in  the 
federal  Register  (52  FR  10198)  on 
March  30, 1987,  establishing  interim 
regulations  for  the  collection  of  the 
harbor  maintenance  fee.  The  regulations 
are  set  forth  in  §  24.24,  Customs 
Regulations  (19  CFR  24.24).  When 
drafting  T.D.  87-44,  Customs,  in 
conjunction  with  the  U.S.  Army  Corps 
of  Engineers,  took  the  definition  of  port 
in  the  Act  and  established  a  list  of  ports 
in  §  24.24(b)(1),  Customs  Regulations 
(19  CFR  24.24(b)(1)).  The  list  of  ports 
includes  in  the  descriptions  and 
notations  column  the  description  of 
movements  which  are  considered 
intraport;  pursuant  to  the  Act  and 
§  24.24(d)(1)  of  the  regulations,  the  fee 
is  not  to  be  assessed  on  the  mere 
movement  of  commercial  cargo  within  a 
port.  CoDMnercial  ports  with  depths  of 
less  than  14  feet  were  not  included  on 
the  list.  Customs  stated  in  T.D.  87-44 
that  the  list  is  subject  to  change  and  will 
be  amended,  if  necessary,  to  reflect 
money  spent  by  the  U.S.  Army  Corps  of 
Engineers  for  construction,  maintenance 
or  operation  of  any  port  not  on  the 
original  list.  The  list  of  ports  which  are 
subject  to  the  HMF  was  amended  in 
T.D.  92-7. 

Since  the  publication  of  T.D.  92-7, 
there  has  been  some  modification  of 
ports  on  which  there  is  relevant  Corps 
of  Engineers  activity.  In  order  to  provide 
the  shipping  public  with  the  best 
available  information  on  which  ports 
thaHMF  will  be  assessed.  Customs  has 
decided  to  publish  this  revised  list  of 
HMF  ports. 

Litigation  is  ongoing  regarding  the 
constitutionality  of  the  HMF  as  it  is 
applied  to  port  use  associated  with 
exports.  However,  the  fee  is  still  being 
collected  for  all  purposes  pending  the 
outcome  of  the  litigation  and  will  most 
likely  continue  to  be  collected  on  port 
use  not  associated  with  exports 


regardless  of  the  outcome  of  the 
litigation. 

In  this  document,  Customs  again  is 
amending  the  interim  regulations  on  the 
harbor  maintenance  fee  to  clarify  the 
listing  in  §  24.24(b)(1)  of  ports  subject  to 
the  HMF.  A  document  finalizing  the 
interim  regulations  on  the  HMF  will  be 
published  once  the  litigation  involving 
the  constitutionality  of  the  fee  has  been 
completed. 

Comments 

It  is  noted  that  the  harbor 
maintenance  fee  regulations  are  still 
interim.  While  the  comment  period  has 
expired  on  the  main  p>ortion  of  the 
interim  regulations  (see  52  FR  20593, 
dated  June  2,  1987;  extension  of 
comment  period  on  interim  regulations 
to  August  28,  1987),  Customs  will  give 
consideration  any  written  conunents 
(preferably  in  triplicate)  timely 
submitted  relating  to  the  description  of 
the  ports  set  forth  in  this  document. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.,  at  the  Regulations  Branch,  1099 
14th  Street,  NW.,  Suite  4000, 
Washington,  DC. 

Tfidpplif  ability  of  Notice  and  Delayed 

r  lit-t  tisf  Date 

The  statutory  effective  date  of  the 
harbor  maintenance  fee  was  April  1, 
1987.  Because  these  amendments 
merely  clarify  the  interim  regulations 
that  implement  the  statutory  provision 
and  do  not  impose  any  additional 
burdens  on,  or  take  away  any  existing 
rights  or  privileges  from  the  public, 
pursuant  to  5  U.S.C.  553{b)(B),  notice 
and  public  procedure  is  impracticable 
and  unnecessary.  Similarly,  pursuant  to 
5  U.S.C.  553(d)(l)(3),  a  delayed  effective 
date  is  not  provided.  These  amendments 


are  effective  as  of  the  date  of  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  under  E.0. 12866.  Because  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Draftiiig  Infomutioii: 

The  principal  author  of  this  document  was 
Peter  T.  Lynch,  Regulations  Branch,  OfBce  of 
Regulations  and  Rulings,  U.  S.  Custonu 
Service.  However,  (lersoanel  f^  -n  other 
offices  participated  in  its  c  v     .pment 

List  of  Subiects  in  19  CFft^  i'art  24 

Accounting,  Customs  duties  and 
inspection.  Imports,  Taxes. 

AmendmeBt  to  the  Regulations 

Part  24,  Customs  Regulations  (19  CFR 
part  241  is  amended  as  set  forth  below: 

pah:  ^4— customs  rnancial and 
accounting  procedure 

1.  The  general  authority  for  part  24, 
Customs  Regulations  (19  CFR  part  24) 
and  the  specific  relevant  authority  for 
§  24.24  Customs  Regulations  (19  CFR 
24.24),  continue  to  read  as  follows: 

Aalheiitj,  5  U.S.C  3ai,  19  U.S.C.  5Ba-58c, 
66. 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  SUtes),  1624;  31 
U.S.C.  9701. 

•  •  •  *  • 

Section  24.24  also  issued  under  26  U.S.C 
4461.4462; 

•  •  •  •  • 

2.  The  list  of  ports  subject  to  the 
harbor  maintenance  fee  set  forth  in 

§  24.24(b)(1).  Customs  RegulaUons  (19 
CFR  24.24(b)(1))  is  revised  to  read  as 
follows: 

S  24^4    HartKK  Maintenance  Fa*. 


(b)  Definitions.  * 
(1)  *  *   * 


PORT  Codes,  Names,  and  Descriptions  of  Ports  Subject  to  harbor  Maintenance  Fee 

[Section  1402  of  PL  99-662.  as  amended] 


Port  code,  port  name  and  state 


AiaDama 


1901— Mobile 


3126 — Anchorage  .... 

3106— Dalton  Cache 

3101— Juneau 

3102— Ketchikan 

3127— Kodiak 


Port  deschptkyis  and  notatkins 


iTKludes  SekJovia  Hartxx.  and  Homer.  Movements  between  these 

points  are  intraport. 
Includes  Haines  Hartx)r. 

Includes  only  Hoonah  Hartxx.  Fee  does  not  apply  to  Juneau  Hartxx. 
Includes  Metlakatla  Harbor.  Fee  does  not  apply  to  Wades  Cove. 
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Port  Codes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 

[Section  1402  of  PL  99-662,  as  amended] 


Port  code,  port  name  and  state 

3112— Petersburg 

312&— Sand  Point 

3115— Sitka  

—St.  Paul 

California 

2802— Eurel<a  

Los  Angeles/Long  Beach  Ports 

2709— Long  Beacti  Hartxjr 

2704 — Los  Angeles 

2713— Port  Hueneme 

2712— Ventura 
2805— Monterrey 

2719— Moro  Bay 

2501— San  Diego  

2707— San  Luis 

San  Francisco  Bay  Area  Ports*  

2813— Alameda 

2830— Carquinez  Strait 

2815— Crockett 

2820— Martinez 

2811— Oakland 

2821— Redvyood  City 

2812— Richmond 

28 1 6 — Sacramento 

2809— San  Francisco 

2828— San  Joaquin 

2829— San  Pablo  Bay 

2827-Selby 

2810— Stockton 

2831— Suisun  Bay 

Connecticut 

0410— Bridgeport 

041 1  —Hartford  

0412— New  Haven 

0413— New  London  

Delawara 

Delaware  River  Ports,  DE,  t^.  PA* 

1102— Chester,  PA 
1107— Camden.  NJ 
1113— Gloucester,  NJ 
1118— Marcus  Hook,  PA 
1105— Paulsboro,  K} 
1101— Philadelphia,  PA 
1103— Wilmington,  DE 

District  of  Columbia 

Potomac  River  Ports,  DC,  D,  VA*  

5402— Alexandria.  VA 
5401— Washington,  DC 


Florida 


1807— Boca  Grande 

1805 — Fernandina  Beach 

5205— Fort  Pierce 

1 803-^acksonville 

5202— Key  West 

5201— Miami 

1818— Panama  City 

1819— Pensacola 
1816— Port  Canaveral 
5203— Port  Everglades 


Port  descriptions  and  notations 


Includes  Wrsngell  Narrows. 

Includes  Humboldt,  King  Cove  and  lliulluk  Harbor.  Fee  does  not  apply 

to  Dutch  Hartxjr. 
Includes  Serglus-Whitestone  Narrows. 


Includes  Crescent  City. 

Includes  Ventura,  Port  Hueneme,  Channel  Islands  Hartxjr,  Santa  Bar- 
bara, Manna  Del  Ray,  Los  Angeles  and  Long  Beach.  Movements 
between  these  points  are  intraport. 


Includes  only  Moro  Bay. 

Includes  San  Diego  River  and  Mission  Bay,  and  Oceanslde  Hartwr. 

Includes  all  points  inshore  of  the  Golden  Gate  Bridge  on  the  bays  and 
the  straits  and  on  the  Napa,  Sacramento  and  San  Joaquin  Rivers, 
and  on  the  deep  water  channels  to  Sacramento  and  Stockton.  Move- 
ments between  points  above  Suisun  Bay  (Longitude  122  degrees 
West  at  Port  Chicago)  are  intraport.  Movements  between  points 
below  Longitude  122  degrees  West  and  the  Golden  Bridge  are  all 
intraport.  AJI  other  movements  are  inlerport. 


Includes  Housatonk:  River,  and  Stamford  Harbor,  and  Wilson  Point 
Hartx)r,  Movements  between  these  points  are  Intraport. 

Includes  all  points  on  the  Connecticut  River  between  Hartford  and 
Long  Island  Sound.  Movements  within  this  area  are  intraport. 

Includes  all  points  on  the  Thames  River  from  the  mouth  to,  and  includ- 
ing Nonwich,  CT.  Also  includes  Groton.  CT. 


Includes  all  points  on  the  Delaware  River  from  Trenton  to  the  sea  at  a 
line  between  Cape  Hentopen  and  Cape  May,  all  points  on  the  four 
miles  of  the  Christina  River,  Delaware,  and  all  points  on  the  lower 
six  miles  of  Schuylkill  River,  Pennsylvania.  Fee  applies  to  all  move- 
ments on  the  Chesapeake  and  Delaware  Canal  east  cf  U.S.  High- 
way 13.  Includes  Absecon  Inlet  (Atlantic  City)  and  Cold  Spring  Inlet. 
Movements  within  this  area  are  intraport. 


Includes  all  points  on  the  Potomac  River  (see  Chesapeake  Bay  Ports 
map)  from  a  line  between  Point  Lookout  and  the  Little  Wicomico 
River  at  Chesapeake  Bay  to  and  including  Washington  and  Alexan- 
dria. Movements  between  these  points  are  intraport. 


For  HMF  purposes,  also  includes  Can-abelle  and  Port  St.  Joe. 
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Port  Codes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 

(Section  1402  of  PL  99-662,  as  amended] 


Port  code,  port  name  and  state 


Port  descriptions  and  notations 


Tampa  Bay  Ports' 

1814— St  Petersburg 
1801— Tampa 

5204— West  Palm  Beach 

Georgia 

1 701  — Brunswick 

1703— Savannah 

Hawaii 

3202— Hilo  

3201— Honolulu  

3203— Kahului  

3204— Nawiliwili-Port  Allen  

Illinois 

Southern  Lake  Michigan  Ports  

3901— Chicago,  IL 
3902— East  Chicago.  IN 
3905— Gary,  IN 


Indiana 


Southern  Lake  Michigan  Ports 
3901— Chicago,  IL 
3904— East  Chicago,  IN 
3905— Gary,  IN 


I                                          Louisiana 
2017— Lake  Charles 

Mississippi  River  Ports/Baton  Rouge  and  Vicinity 
2004— Baton  Rouge 
2010— Gramercy 

Mississippi  River  Ports/New  Orleans  and  Vicinity 
2002— New  Orleans 
2005— Port  Sulphur 


2001— Morgan  City* 


Maine 


0102— Bangor 
0111— Bath 
0131— Portsmouth.  NH 
0132— Belfast  


0101— Portland 


Maryland 


Chesapeake  Bay  Ports,  MD  * 
1303— Baltimore 
1302— Cambridge 
t301 — Annapolis 


Massachusetts 


0401— Boston 


Includes  Alafia  River,  Port  Manatee,  Port  Sutton,  Port  Tampa  Weedon 
Island,  and  all  other  points  on  or  approached  using  the  Tampa  Har- 
bor Channel  inshore  of  the  Sunshine  Skyway  Bndge.  Movements 
between  these  points  are  intraport. 


Includes  St.  Marys  River. 


0404— Gloucester 


Includes  Kawaihae. 
Includes  Barters  Point  Hartwr. 
Includes  Kaunakakai  Hartx>r. 
Includes  both  Nawiliwili  and  Port  Allen. 


Includes  Waukegan  Hartx>r,  II.,  Indiana  Hart>or  (East  Chicago,  IN)  Cal- 
umet Hartxjr,  the  Chicago  River  (up  to  the  North  Avenue  Bndge)  and 
the  Chicago  Hartxir.  Fee  applies  at  the  ports  of  Michigan  City  arxJ 
Burns  Waterway  Hartxir,  IN.  Fee  does  not  apply  at  Butfington  Har- 
bor or  Gary  Harbor.  Movements  within  an  area  from  Waukegan,  IL 
to  Michigan  City,  IN  are  intraport. 

Includes  Waukegan  Hartx>r,  IL.  Indiana  HartXK  (East  Chicago,  IN)  Cai- 
umet  Hartx)r,  the  Chk^ago  River  (up  to  the  North  Avenue  Bndge)  arxj 
the  Chk:ago  Hartwr.  Fee  applies  at  the  ports  of  Mk:higan  City  arxJ 
Bums  Waterway  HartXK,  IN.  Fee  does  not  apply  at  Buffington  Har- 
tx>r  or  Gary  Harbor.  Movements  within  an  area  from  Waukegan,  IL 
to  Michigan  City,  IN  are  intraport. 

Includes  all  points  on  the  Cateasieu  River  and  Pass.  Also  includes 
Mermentau  River  from  Catfish  Point  Control  Structure  to  the  Gulf. 

Includes  all  river  points  from  River  Mile  1 1 5  Atwve  Head  of  Passes 
(AHP)  at  the  St.  Charles  Parish-Jefferson  Pansh  line,  to  River  Mile 
233.9  AHP  at  Baton  Rouge.  Includes  Destrehan,  Good  Hope,  arxl 
St.  Rose.  Movements  between  these  points  are  intraport. 

Includes  all  river  points  from  River  mile  115  Above  Head  of  Passes 
(AHP)  to  Mile  21.6  Below  Head  of  Passes  (BHP)  via  Southwest 
Pass  and  to  Mile  14.7  BHP  via  South  Pass.  Also  includes  all  points 
on  the  Inner  Hartxjr  Navigation  Canal,  AvorxJale,  and  the  Mississippi 
River  Gulf  Outlet.  Movements  between  these  points  are  intraport. 

Includes  Atchafalaya  River  from  Morgan  City  to  the  Gulf.  Includes  all 
points  on  the  Houma  Navigation  Canal,  and  points  on  the  Gulf  Intra- 
coastal  Waterway  between  Mile  49.8  West  and  Mile  107.0  West. 
Movements  between  these  points  are  intraport. 


Includes  all  Penobscot  River  points  (Bucksport  and  Winterport),  arxJ 
Georges  River.  Fee  does  not  apply  at  Belfast,  Searsport.  Sandy 
Point,  or  Castine  Hartxw. 


Includes  all  Maryland  points  on  the  Chesapeake  Bay  and  its  tributary 
waters  except  for  the  Potomac  River.  Also  includes  the  Waterway 
from  the  Delaware  River  to  the  Chesapeake  Bay  west  of  U.S.  13 
highway  bridge.  Movements  t)etween  these  points  are  intraport. 
(Also  see  Chesapeake  Bay  Ports:  VA.) 

Includes  all  of  the  Port  of  Boston  inshore  of  Castle  Island  on  the  Inner 
Harbor  and  Chelsea  and  Mystic  River  and  all  points  on  the  Wey- 
mouth Fore,  and  Town  and  Black  Rivers,  and  Dorchester  Bay.  Also 
includes  Plymouth  Hartxjr.  Movements  between  points  on  the 
Saugus  River  in  tlie  North  and  Plymouth  Hartxjr  in  the  South  are 
intraport. 
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Port  code,  port  name  and  state 


0407— Fall  River 


Michigan 


3843— Alpena  

Monroe/Detroit/Hartxjr  Beacti 

3801— Detroit 

3802— Port  Huron 

3803— Escanaba  

South  Central  Lake  Superior  Ports 
3809— Marquette 
3842— Presque  Isle 

Eastern  Lalce  Michigan  Ports  

3815 — Muskegon 
3816 — Grand  Haven 
3844 — Ferry  sburg 


Upper  Lake  Huron  Ports 

3803— Sault  Ste.  Mane 
3804— Saginaw-Flint-Bay  City 
3843— Alpena 

Minnesota 

Duluth/Superior  Area  Ports 

3601— Duluth 
3602— Ashland 
3608— Supenor 
3614— Silver  Bay 

Mississippi 

1902— Gultport 

1 903— Pascagouia 

New  Hampshire 

0131— Portsmouth,  NH 

New  Jersey 

Delaware  River  Ports,  DE,  NJ,  PA* 

1102— Chester,  PA 

1107— Camden.  NJ 

1113— Gloucester,  NJ 

1 1 18— Marcus  Hook,  PA 

1105— Paulsboro,  NJ 

1101— Philadelphia,  PA 

1103— Wilmington,  DE 

1003— Newark  

1004— Perth  Amboy  

NmvYork 

New  York  Hartwr,  NY,  NJ*  

1001— New  York 

1003-Newark 

1 004— Perth  Amboy 


1002— Albany  ■ 


0901— Butlalo-Niagara  Falls 


0706— Cape  Vincent 
0701— Ogdensburg 
0904 — Oswego 
0903— Rochester 
0905— Sodus  Point  .. 


Port  descriptions  and  notations 


Fee  does  not  apply  to  Stoneport. 

Includes  Monroe,  Detroit,  and  the  Detroit  River,  St.  Clair  River,  Port 
Huron  and  all  points  on  the  Rouge  and  Black  Rivers.  Fee  also  ap- 
plies at  Hartxir  Beach,  Ml.  All  movements  within  this  area  between 
Monroe  and  Hartxjr  Beach,  Ml  are  intraport. 

Fee  applies  at  all  points  on  the  little  Bay  de  Noc  above  Escanaba,  in- 
cluding Gladstone  and  Kipling.  Movements  within  an  area  from  Es- 
canaba  to  the  Mackinac  Bridge  are  intraport.  Fee  does  not  apply  at 
Escanaba. 

Includes  Ontonagon  Hartxjr,  all  points  on  the  Hartxjr,  all  points  on  the 
Keweenaw  Waterway,  Presque  Isle  Harbor  and  Marquette  and 
Grand  Marais.  Movements  between  all  Michigan  ports  on  Lake  Su- 
perior are  intraport. 

Fee  applies  at  Charlevoix,  Frankfort,  Portage  Lake,  Manatee, 
Ludington,  Pentwater  Hartwr,  Ferrysburg.  White  Lake  Hartxjr,  Mus- 
kegon, Grand  Haven,  and  South  Haven,  Holland,  and  St.  Joseph/ 
Benton  Hartx)r,  Ml.  All  movements  between  Eastern  Lake  Michigan 
ports  are  intraport. 

Includes  all  points  on  the  St.  Mary's  River,  the  ports  of  Cheytwygan, 
Alpena,  Bay  City,  and  Saginaw  River.  Does  not  Include  Alabaster. 
Cacit,  Port  Dolomite,  Port  Inland,  Port  Gypum  or  Stoneport.  Move- 
ments within  an  area  from  Sault  Ste.  Marie  and  the  Saginaw  River 
are  intraport. 

Fee  applies  at  Two  Hartxjrs  and  Duluth,  MN,  and  Superior,  Wl.  Fee 
also  applies  at  Ashland  and  Port  Wing,  Wl  and  Grand  Marais,  MN. 
Fee  does  not  apply  at  Taconite,  or  Silver  Bay,  MN.  All  movements 
between  Silver  Bay,  MN  and  Ashland,  Wl  are  considered  intraport. 


Does  not  include  Bienville. 


Includes  all  points  on  the  Delaware  River  from  Trenton  to  the  sea  at  a 
line  between  Cape  Henlopen  and  Cape  May,  all  points  on  the  lower 
four  miles  of  the  Christina  River,  Delaware,  and  all  points  on  the 
lower  six  miles  of  the  Schuylkill  River,  PA.  Fee  applies  to  all  move- 
ments on  the  Chesapeake  and  Delaware  Canal  east  of  U.S.  High- 
way 13.  Includes  Absecon  Inlet  (Atlantic  City)  and  Cold  Spring  Inlet. 
Movements  between  these  points  are  intraport. 

See  New  York  Harbor. 
See  New  York  Hartxsr. 


Includes  all  points  in.New  York  and  New  Jersey  with  the  Port  of  New 
York  on  the  waters  inshore  of  a  line  between  Sandy  Hook  and  Rock- 
away  Point  and  south  of  Tappan  Zee  Bridge  on  the  Hudson  and 
west  of  Throgs  Neck  Bridge  of  the  East  River.  Movements  between 
these  and  all  points  within  the  New  York  Port  District  boundanes  de- 
scribed in  New  York  Code  (Chapter  154,  Laws  of  New  York,  1921), 
are  intraport. 

Includes  all  points  on  the  Hudson  River  between  Tappan  Zee  Bridge 
and  the  Troy  Lock  and  Dam.  Movements  between  points  within  this 
area  are  intraport. 

Includes  Buffalo  Hartx^r,  Black  Rock  Channel  and  Tonawanda  Harbor, 
and  all  points  on  Cattaraugus  Creek,  and  Dunkirk  Harbor.  Move- 
ments between  these  points  are  intraport. 


Includes  Little  Sodus  Bay  Hartx}r.  and  Great  Sodus  Bay  Hartx>r. 
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Port  Codes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 
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Port  code,  port  name  and  stale 


North  Carolina 

1511 — Beaufort-Morehead  City  

1501— Wilmington 


Ohio 


Lake  Ene  Ports 

4108— Ashtabula 
4101— Cleveland 
4109— Conneaut 
4106— Erie,  PA 
4111— Fairport 
4117-Huron 
4121— Lorain 
4 1 05— Toledo-Sandusky 

Columbia  River  Ports,  OR,  WA 
2901— Astoria,  OR 
2904— Portland,  OR 
2909— Kalama,  WA 
2905— Longviev»f,  WA 
2908— Vancouver,  WA 

2903— Coos  Bay 


Oregon 


2902— Newport  

Pennsylvania 

Delaware  River  Ports,  DE,  NJ,  PA*  

1102— Chester,  PA 
1107— Camden.  NJ 
1113— Gloucester.  NJ 
1 1 1 8— Marcus  Hook,  PA 
1105— Paulsboro,  NJ 
1101— Philadelphia,  PA 
1103— Wilmington.  DE 

I  Puerto  Rico 

4907 — Mayaguez 

4908— Ponce  

4909— San  Juan  


Rhode  Island 


0502— Providence 


South  Carolina 


1601— Charleston  .. 
1602— Georgetown 

2301— Brownsville  . 


Texas 


5312— Corpus  Christi 
5311— Freeport 
Galveston  Bay  Ports* 


5301— Houston" 


5313— Port  Lavaca  

Sabine  Ports*  

2104— Beaumont 
2103— Orange 
2101— Port  Arthur 
2102— Sabine 


Port  descriptions  and  notations 


Includes  Ocracoke  inlet.  Movements  within  this  area  are  intraport. 
Includes  all  points  on  the  Cape  Fear  and  Northeast  Cape  Fear  Rivers 

inshore  of  the  Atlantic  Ocean  entrance.  Movements  withrn  this  area 

are  intraport. 


Includes  Toledo.  Sandusky.  Huron.  Lorain,  Cleveland,  Fairport,  Ash- 
tabula, Conneaut  and  Erie.  Movements  between  these  points  are 
intraport.  Fee  does  not  apply  at  Marblehead. 


Includes  all  points  on  the  Columbia  River  downstream  of  Bonneville 
Dam,  and  all  points  on  the  Willamette  River  downstream  of  River 
Mile  21.  Includes  the  Multnoma  Channel,  the  Skipanon  Channel,  and 
Oregon  Slough.  Movements  between  points  within  this  area  are 
Intraport. 

Includes  Port  Ortord,  the  Siuslaw  River,  and  Umpaqua  River.  Move- 
ments tjetween  these  points  are  intraport. 
Includes  Tillamook  Bay,  and  Yaguina  Bay  ar>d  Harbor. 


Includes  all  points  on  the  Delaware  River  from  Trenton  to  the  sea  at  a 
line  between  Cape  Henlopen  and  Cape  May,  all  points  on  the  lower 
four  miles  of  the  Chnstina  River,  Delaware,  and  all  points  on  the 
lower  six  miles  of  the  Schuykill  River.  Pennsylvania.  Fee  applies  to 
all  movements  on  the  Chesapeake  and  Delaware  Canal  east  of  U.S. 
Highway  13.  Includes  Absecon  Inlet  (Atlantic  City)  and  CoW  Spnng 
Inlet.  Movements  between  these  points  are  intraport. 


Does  not  include  Guayanilla  and  Tallaboa. 
Includes  Arecitx). 


Federal  project  limit:  Providence  River  East  of  Prudence  Island  just 
above  Dyer  Island  and  ending  at  Hurricane  Barrier  at  Fox  Point.  The 
areas  west  of  Prudence  Island,  including  Quonset  Point,  Patience  Is- 
larxj.  Warwick  Neck  and  Greenwich  Bay  are  not  subject  to  the  fee. 


Includes  the  Ashley  River,  Cooper  River,  Shipyard  River,  and  Port 
Royal  Hartx>r.  Movements  within  this  area  are  intraport. 


Includes  Port  \sabe\  and  Brazos  Island  Hartx>r.  Movements  between 
these  points  are  intraport. 


Includes  Port  Bolivar  and  all  points  on  Galveston  Bay  in  Galveston 
County.  Movements  t)etween  points  within  this  area  are  intraport. 

Includes  Bayport,  Baytown,  and  all  other  points  on  or  accessed  via  the 
Houston  Ship  Channel  from  the  Liberty/Chambers  county  line  on  tt>e 
north  to  the  Chamtjers/Galveston  county  l;ne  to  the  south.  Move- 
ments within  this  area  are  intraport. 

Includes  Matagorda  Ship  Channel. 

Includes  Port  Neches,  Sabine  Pass  and  all  other  points  on  the  Sabine- 
Necries  Waterway.  Movements  tx  tween  these  points  are  intraport. 
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Port  code,  port  name  and  state 


Virginia 

Potomac  River  Ports.  DC,  MD.  VA"  ...... 

5402— Alexandria.  VA 
5401— Washington,  DC 


Chesapeake  Bay  Ports.VA* 
1406— Cape  Charles 
1402 — Newport  News 
1401— Norfolk 


James  River  Ports.  VA  

1408— Hopewell 

1 404 — Richmond/Petersburg 


Washington 


3003— Aberdeen 


Puget  Sound  Ports.  WA' 
3005 — Bellingham 
3006— Everett 
3007— Port  Angeles 
3001— Seattle 
3002— Tacoma 
3026— Olympta 


3010 — Anacortes 


Columbia  River  Ports.  WA,  OR  

2901— Astoria.  OR 
2904— Portland.  OR 
2909— Kalama.  WA 
2905— Longview,  WA 
2908 — Vancouver.  WA 

Wisconsin 

3602— Ashland  

Green  Bay/Mannette  Area  Ports  

3703— Green  Bay 
3702— Mahnette 


Western  Lake  Michigan  Ports 
3701— Milwaukee 
3708— Racine 
3707— Sheboygan 


Port  descriptions  and  notations 


Includes  all  points  on  the  Potomac  River  (see  Chesapeake  Bay  Ports 
map)  from  a  line  between  Point  Lookout  and  the  Little  Wicomico 
River  at  Chesapeake  Bay  to  and  including  Washington  and  Alexan- 
dna.  Movements  between  these  points  are  intraport. 

Includes  all  Virginia  points  on  the  Chesapeake  Bay  inshore  of  a  line 
from  Cape  Henry  to  Cape  Charles,  and  tributary  waters  including  the 
ports  of  Hampton  Roads.  Does  not  include  the  Potomac  River  or  the 
James  River  above  the  James  River  Bridge  at  Newport  News.  Move- 
ments between  points  within  this  area  are  intraport.  (Also  see 
Chesapeake  Bay  Ports.  MD.) 

Includes  all  points  on  the  James  River  above  the  James  River  Bridge 
at  Newport  News.  Movements  between  these  points  are  intraport. 


Includes  Grays  Harbor  and  Yaguina  Bay  and  Hartwr.  Movements  be- 
tween these  points  are  intraport. 

Fee  applies  only  at  ports  listed.  Bellingham  includes  all  of  Bellingham 
Bay  and  tnbutary  waters  north  of  Chuchanut  Bay  on  the  east,  and 
Portage  Island  on  the  west.  Port  Everett  includes  all  of  Port  Dardner 
(an  arm  of  Possession  Sound)  between  Elliott  Point  on  the  south  to. 
and  including,  the  Snahomish  River  on  the  north.  The  port  of  Olym- 
pia  includes  all  points  on  Budd  Inlet  extending  from  Cooper  and 
Dofflemyer  Point  on  the  north  to,  and  including,  the  city  of  Olympia 
on  the  south.  The  fee  applies  to  all  points  within  the  Inner  Harbor  of 
the  Port  of  Seattle,  including  Salmon  Bay,  Lakes  Union  and  Wash- 
ington, the  Lake  Washington  Ship  Canal,  and  Kenmore  Navigation 
Channel.  Includes  all  points  on  Elliott  Bay  and  tnbutary  waters  be- 
tween West  Point  on  the  north  and  Duwamish  Head  on  the  south. 
Fee  applies  at  all  points  within  Tacoma  Hartxjr  including  all  of 
Commensement  Bay  and  tributary  waters  between  Browns  Point  on 
the  east  and  Point  Defiance  on  the  west.  Movements  between  these 
ports  and  any  other  U.S.  points  on  Puget  Sound  or  the  Strait  of  Juan 
de  Fuca  east  of  Cape  Flattery  are  intraport. 

tncludes  only  access  channel  and  berthing  areas  adjacent  to 
Anacortes  Industrial  Park  off  30th  Street. 

includes  all  points  on  the  Columbia  River  downstream  of  Bonneville 
Dam.  and  all  points  on  the  Willamette  River  downstream  of  River 
mile  21.  Includes  the  Multnoma  Channel,  the  Skipanon  Channel,  and 
Oregon  Slough.  Movements  Ijetween  points  within  this  area  are 
Intraport. 


See  Duluth/Superior  Area  Ports,  MN. 

Fee  applies  to  all  movements  between  points  along  the  Sturgeon  Bay 
and  Lake  Mk:higan  Ship  Canal.  Fee  also  applies  to  Green  Bay, 
Oconto,  and  Merxjminee/Mannette.  Movements  between  points  from 
Menominee  and  points  along  the  Sturgeon  Bay  and  Lake  Michigan 
Ship  Canal  are  intraport. 

Includes  the  ports  of  Milwaukee,  Racine,  and  Sheboygan,  MN.  All 
movements  between  these  points  are  intraport. 


*lndk:ates  that  a  map  of  this  area  is  available  from  the  Budget  Division,  Office  of  Finance,  U.S.  Customs  Service,  Room  6328,  1301  Constitu- 
tion Ave.,  NW.,  Washington,  DC  20229;  tel.  202-927-0034. 
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George  J.  Weise, 

Commissioner  of  Customs. 

Approved:  April  17,  1997. 
Dennis  M.  O'Connell. 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

|FR  Doc.  97-14409  Filed  6-3-97;  8:45  am) 

BILUNC  CODE  4820-02-P 


DEP«R-^MENT  OF  HEALTH  AND 


HLM/ 


*  VICES 


Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  96F-0369] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of 
triisopropanolamine  as  a  component  of 
phosphorous  acid,  cyclic  butylethyl 
propanediol ,  2 .4 ,6-tri-tert-butylpheny  1 
ester,  as  a  stabilizer  for  olefin  polymers 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  General  Electric  Co. 
DATES:  Effective  June  4,  1997;  written 
objections  and  requests  for  a  hearing  by 
Julv  7.  1997. 

ad:  R!  SSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Farklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  11, 1996  (61  FR  53379),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4522)  had  been  filed  by  General 
Electric  Co.,  One  Lexan  Lane,  Mt. 


Vernon,  IN  47620-9364.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  triisopropanolamine  as  a 
component  of  phosphorous  acid,  cyclic 
butylethyl  propanediol,  2,4,6-tri-tert- 
butylphenyl  ester,  as  a  stabilizer  for 
olefin  polymers  intended  for  use  in 
contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  additive  is  safe,  (2)  the 
additive  will  achieve  its  intended 
technical  effect,  and  (3)  the  regulations 
in  §  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significemt  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  7,  1997,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 


numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— JNDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "Phosphorous  acid,  cyclic 
butylethyl  propanediol,  2,4,6-tri-/ert- 
butylphenyl  ester"  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.201 0    Antioxidants  and/or  stat>ili2ers 
for  polymers. 


(b) 
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Substances 


Phosphorous  acid,  cyclic  butylethyl  propanediol.  2,4,6-tri-te/t- 
butylphenyl  ester  (CAS  Reg.  No.  161717-32-4),  which  may  contain 
not  noore  than  1  percent  by  weight  of  triisopropanolamine  (CAS  Reg. 
No.  122-20-3). 


Limitations 


For  use  only. 

1 .  At  levels  not  to  exceed  0.2  percent  by  weight  of  olefin  polymers 
complying  with  §  177.1520(c)  of  this  chapter,  items  1.1,  1.2,  or  1.3, 
and  Items  2.1 ,  2.2,  or  2.3  (where  the  density  of  these  polymers  is 
not  less  than  0.94  gram  per  cubic  centimeter),  and  items  3.1  or  3.2, 
provided  that  the  finished  polymer  contacts  foods  of  types  I,  II,  and 
Vl-B  as  described  in  Table  I  of  §  176.170(c)  of  this  chapter  only 
under  conditions  of  use  B,  C,  D.  E,  F,  G,  and  H  as  descritjed  in 
Table  2  of  §  176.170(c)  of  this  chapter. 

2.  At  levels  not  to  exceed  0.1  percent  by  weight  of  olefin  polymers 
complying  with  §177.1520(0)  of  this  chapter,  items  1.1,  1.2,  or  1.3, 
that  contact  food  of  types  III,  IV,  V,  Vl-A,  Vl-C,  VII,  VIM,  and  IX  as 
described  in  Table  1  of  §  176.170(c)  of  this  chapter,  only  under  con- 
ditions of  use  C,  D,  E.  F,  and  G  as  descnbed  in  Table  2  of 

§  176.170(c)  of  this  chapter. 


Dated:  May  15,  1997. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  97-14602  Filed  6-3-97;  8:45  ami 
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DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  882 

pocket  No.  93N-0027] 

Neurological  Devices;  Effective  Date  of 
Requirement  for  Prennarket  Approval 
of  Cranial  Electrotherapy  Stimulators 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  revoke  a  regulation  requiring  that 
a  premarket  approval  application  (FMA) 
or  a  notice  of  completion  of  a  product 
development  protocol  (PDF)  be 
submitted  for  the  cranial  electrotherapy 
stimulator  (CES),  a  medical  device.  This 
action  is  being  taken  in  order  that  FDA 
may  reconsider  whether  the  CES  device 
may  be  reclassified  froim  class  HI 
(premarket  approval)  into  class  II 
(special  controls)  or  class  I  (general 
controls).  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  issuing  an 
order  requiring  manufacturers  of  these 
devices  to  submit  information 
concerning  their  safety  and 
effectiveness. 

EFFECTIVE  DATE:  July  7,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Sheehan,  Center  for  Devices 

and  Radiological  Health  (HFZ-215). 

Food  and  Drug  Administration,  1350 

Piccard  Dr.,  Rockville,  MD  20850,  301- 

827-2974. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
4.  1979  (44  FR  51770),  FDA  published 
a  final  rule  classifying  the  CES  device 
into  class  III  (premarket  approval).  This 
regulation  was  codified  in  §882.5800 
(21  CFR  882.5800).  Section  882.5800 
applies  to:  (1)  Any  CES  that  was  in 
commercial  distribution  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295);  and 
(2)  any  device  that  FDA  has  found  to  be 
substantially  equivalent  to  the  CES  and 
that  has  been  marketed  on  or  after  May 
28,  1976. 

In  the  Federal  Register  of  August  31, 
1993  (58  FR  45865),  FDA  published  a 
proposed  rule  to  require  the  filing  of  a 
PMA  or  a  notice  of  completion  of  a  PDP 
for  the  CES,  under  section  515(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e(b)).  In 
accordance  with  section  515(b)(2)(A)  of 
the  act,  FDA  included  in  the  preamble 
to  the  proposal  the  agency's  proposed 
findings  with  respect  to  the  degree  of 
risk  of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act  and  the  benefits 
to  the  public  firom  the  use  of  the  device 
(58  FR  45865  at  45867).  The  primary 
concern  expressed  in  the  preamble  to 
the  proposed  rule  was  the  varying  and 
contradictory  results  in  investigations 
concerning  the  effectiveness  of  the  CES 


device.  FDA's  conclusion  at  that  time 
was  that:  "FDA  believes  that  CES's 
should  undergo  premarket  approval  to 
establish  effectiveness  for  any  intended 
use  and  to  determine  whether  the 
benefits  to  the  patient  are  sufficient  to 
outweigh  any  risk"  (58  FR  45865  at 
45868). 

The  August  31,  1993,  proposed  rule 
also  provided  an  opportunity  for 
interested  persons  to  submit  comments 
on  the  proposed  rule  and  the  agency's 
proposed  findings.  Under  section 
515(b)(2)(B)  of  the  act,  FDA  also 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the  CES 
was  required  to  be  submitted  by 
September  15,  1993.  The  comment 
period  closed  on  November  1,  1993. 

FDA  received  two  petitions  requesting 
a  change  in  the  classification  of  the 
device  from  class  III  to  class  II.  FDA 
reviewed  the  petitions  and  found  them 
to  be  deficient  based  on  a  lack  of  new 
information  relevant  to  the  device's 
classification.  Each  petitioner  was  sent 
a  deficiency  letter  dated  February  4, 
1994,  requesting  a  response  to  the 
reported  deficiencies.  Neither  petitioner 
responded  to  the  letter.  Accordingly,  the 
petitioners  were  notified  on  August  23, 
1994,  that  the  petitions  were  deemed 
closed. 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  43967),  FDA  issued  a  final 
rule  to  require  the  submission  of  a  PMA 
or  notice  of  completion  of  a  PDP  for  the 
CES  device.  In  that  document,  FDA  also 
published  a  final  order  denying  the 
petitions  to  reclassify  the  device.  One 
PMA  was  submitted  and  filed  for  the 
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device.  FDA  has  since  become  aware  of 
additional  information  relevant  to  the 
possible  reclassification  of  the  CES 
device  from  class  III  to  class  II  or  class 
I.  In  the  Federal  Register  of  January  28, 
1997  (62  FR  4023),  FDA  published  a 
proposed  rule  to  revoke  the  requirement 
that  a  PMA  or  a  notice  of  completion  of 
a  PDF  be  filed  for  the  CES  device.  FDA 
explained  that  it  now  believes  that  it  is 
more  appropriate  to  invoke  the 
procedures  under  section  515{i)  of  the 
act  for  the  device. 

FDA  provided  an  opportunity  for 
interested  persons  to  comment  on  the 
proposed  rule.  FDA  received  41 
comments.  All  but  two  of  these 
comments  directly  supported  the 
proposal  to  revoke  the  requirement  that 
a  PMA  or  notice  of  completion  of  a  PDP 
be  filed  for  the  CES  device.  Many  of  the 
comments  also  requested  that  the  CES 
device  be  reclassified  into  class  I  or  II. 
Some  comments  submitted  information 
in  support  of  reclassification  of  the 
device.  One  comment  included  a  paper 
addressing  the  government's  role  in 
regulating  "alternative  medicine" 
including,  according  to  the  comment, 
CES.  Another  comment  submitted         * 
anecdotal  information  about  a  negative 
experience  with  CES  but  did  not 
specifically  take  a  position  with  respect 
to  revocation  of  the  requirement  to 
submit  a  PMA.  One  comment  supported 
the  revocation  of  the  requirement  to 
submit  a  PMA,  but  suggested  that  FDA 
should,  in  all  cases,  issue  an  order 
under  section  515(i)  before  it  issues  a 
proposed  rule  to  require  the  submission 
of  a  PMA. 

As  noted  above,  elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
issuing  an  order  under  section  515(i)  of 
the  act  to  require  manufacturers  of  CES 
devices  to  submit  information  to  FDA 
about  the  safety  and  effectiveness  of  the 
devices.  FDA  will  review  all 
information  submitted  in  response  to 
that  order  and  in  the  comments 
submitted  on  the  proposed  revocation  to 
determine  whether  to  reclassify  the 
device. 

In  response  to  the  suggestion  that 
FDA  not  issue  a  rule  under  section 
515(b)  of  the  act  without  first  issuing  an 
order  under  section  515(i)  of  the  act.  as 
FDA  previously  stated  in  the  Federal 
Register  of  May  6,  1994  (59  FR  23731), 
the  Safe  Medical  Devices  Act  (SMDA) 
(Pub.  L.  101-629)  does  not  prevent  FDA 
from  proceeding  immediately  to 
rulemaking  under  section  515(b)  of  the 
act  on  specific  devices,  in  the  interest  of 
the  public  health,  independent  of  the 
procedure  in  section  515(i)  of  the  act. 
FDA  will  consider  the  suggestion  on  a 
case-by-case  basis. 


Q.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  will 
allow  FDA  to  review  information  about 
these  devices  and  determine  the  least 
burdensome  degree  of  control  needed  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  CES 
device,  the  Commissioner  of  Food  and 
Drugs  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subiects  in  21  CFR  Part  882 

Medical  devices. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  882  is 
amended  as  follows: 

PART  882— NEUROLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j. 
371). 

2.  Section  882.5800  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§882.5800 
stimulator. 


Cranial  electrotherapy 


(c)  Date  a  PMA  or  notice  of 
completion  of  a  PDP  is  required.  No 
effective  date  has  been  established  of 
the  requirement  for  premarket  approval. 
See  §882.3. 

Dated:  May  28.  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
|FR  Doc.  97-14597  Filed  6-3-97;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  document  describes  the 
numerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  52  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  other 
miscellaneous  rules  and  regulations  not 
previously  published  in  the  Federal 
Register. 

EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger,  (202)  268-2859. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111, 
contains  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services;  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use;  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  document  is  amended 
and  republished  about  every  6  months, 
with  each  issue  sequentially  numbered. 
DMM  Issue  52,  the  next  edition  of  the 
DMM,  is  scheduled  for  release  on  July 
1,  1997.  That  issue  will  include 
substantive  changes  to  the  following 
special  services:  caller  service,  certified 
mail.  Express  Mail  insurance,  insured 
mail,  post  office  box  service,  registered 
mail,  return  receipt,  return  receipt  for 
merchandise,  and  special  delivery.  The 
final  rule  containing  the  standards  for 
these  changes  was  published  on  May  12, 
1997,  in  the  Federal  Register  (62  FR 
26086-26098),  as  approved  on  May  5, 
1997,  by  the  Board  of  Governors  to 
implement  the  Decision  of  the 
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Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on 
Special  Services  Fees  and 
Classifications,  Docket  No.  MC96-3. 
Those  standards  take  effect  at  12:01 
a.m..  June  8,  1997. 

DMM  Issue  52  will  also  include  new 
experimental  nonletter-size  business 
reply  mail  categories  and  fees.  The  final 
rule  containing  the  standards  for  these 
new  categories  and  fees  was  published 
on  May  9. 1997,  in  the  Federal  Register 
(62  FR  25752-25755),  as  approved  on 
May  5,  1997.  by  the  Board  of  Governors 
to  implement  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on  the 
Experimental  Nonletter-Size  Business 
Reply  Mail  Categories  and  Fees,  Docket 
No.  MC97-1. 

DMM  Issue  52  will  include  the 
standards  for  a  new  ancillary  service 
endorsement  system  used  by  mailers  to 
request  address  correction,  return,  and 
forwarding  services  for  undeliverable- 
as-addressed  mail.  The  final  rule 
containing  the  standards  for  this  system, 
which  takes  effect  July  1,  1997,  was 
published  on  March  28,  1997,  in  the 
Federal  Register  (62  FR  15056-15066), 
with  a  request  for  further  public 
comments  on  the  standards  for  Single- 
Piece  Standard  Mail.  A  subsequent  final 
rule  was  published  on  May  5,  1997,  in 
the  Federal  Register  (62  FR  24340- 
24341). 

The  following  excerpt  from  section 
1010,  Summary  of  Changes,  of  the 
transmittal  for  DMM  Issue  52  covers  the 
minor  changes  not  previously  described 
in  final  rules  or  in  other  interim  or  final 
rules  published  in  the  Federal  Register. 
Announcements  of  these  minor  changes 
were  first  published  in  various  issues  of 
the  Postal  Bulletin,  an  official  biweekly 
document  published  by  the  Postal 
Service.  In  addition,  the  revised 
contents  of  DMM  Issue  52  are  also 
presented. 

Domestic  Mail  Manual  Issue  52 
Summary  of  Changes 

Ancillary  Service  Endorsement 
Placement 

Sections  AOIO.4.2  and  M012.4.0 
clarify  the  required  use  and  placement 
of  a  return  address  on  mail  with  an 
ancillary  service  endorsement  and 
expand  from  one  to  four  locations  on  a 
mailpiece  where  a  mailer  may  print 
ancillary  service  endorsements. 
Effective  February  13,  1997  (Postal 
Bulletin  (PB)  21939  (2-13-97)). 

Sections  M012.4.3  and  M012.4.4  relax 
the  standards  for  one  of  the  placement 
locations  (to  the  left  of  the  postage  area) 


and  for  the  clearance  space  (V«  inch) 
required  for  ancillary  service 
endorsements.  Effective  May  22, 1997 
(PB  21946  (5-22-97)). 

Business  Reply  Mail  Address  Block 
Barcoding 

Sections  E060.11.4,  S922.4.8,  and 
S922.5.0  give  any  business  reply  mail 
(BRM)  permit  holder  who  uses  window 
envelopes  or  address  labels  the  option 
of  printing  ZIP+4  barcodes  as  part  of  the 
delivery  address  block  for  preharcoded 
BRM  letter-size  and  flat-size  pieces. 
Effective  March  1.  1997  (PB  21939  (2- 
13-97)). 

Carrier  Route  Codes  on  Container 
Labels 

Exhibit  M032.1.3a  footnote  2  makes 
the  space  between  the  one-letter  carrier 
route  type  code  (for  example,  "R"  for 
rural  route,  "C"  for  carrier  route)  and 
the  required  three  digits  representing 
the  route  number  optional  on  barcoded 
sack  and  tray  labels.  Effective  July  1, 
1997  (PB  21946  (5-22-97)). 

Express  Mail  Corporate  Account 

Section  P500.2.0  ensures  proper 
accounting  procedures  are  in  place  to 
reduce  uncollectible  Express  Mail 
Corporate  Account  revenue.  Effective 
March  27,  1997  (PB  21942  (3-27-97)). 

Section  P500.2.3  changes  the 
minimum  balance  that  must  be 
maintained  in  an  Express  Mail 
Corporate  Account  to  the  average  1 
week's  postage  and  fees  or  $100, 
whichever  is  higher.  Effective  April  24, 
1997  (PB  21944  (4-24-97)). 

FASTforward^^ 

Sections  E130.3.3  and  E140.1.3  are 
amended,  current  sections  F030.3.0  and 
F030.4.0  are  redesignated  as  sections 
F030.4.0  and  F030.5.0,  respectively,  and 
new  section  F030.3.0  is  added  to  reflect 
the  introduction  of  FASTforward^*^,  a 
computerized  system  developed  as  an 
additional  method  of  meeting  the  move 
update  requirement  for  Presorted  First- 
Class  Mail  and  automation  rate  First- 
Class  Mail.  Effective  July  1. 1997  (PB 
21943  (4-10-97)). 

Section  C830.4.1  clarifies  that 
window  envelopes  processed  on 
multiline  optical  character  readers 
(MLOCRs)  using  FASTforward  software 
must  meet  the  FASTforward  standards 
in  section  F030.3.3.  Effective  May  22, 
1997  (PB  21946  (5-22-97)). 

Internet  Version  of  PS  Form  3575 

Sections  A910.2.4,  A910.6.2, 
C032.2.4,  D910.2.2,  D920.2.2,  F020.1.4, 
F030.3.2e,  R900.8.3,  and  1021  reflect  the 
approved  use  of  Internet  version  PS 
Form  3575-WWW,  Change  of  Address 


Order.  Effective  March  27,  1997  (PB 
21942  (3-27-97)). 

Label  Barcode  Specifications  and  Use 

Section  M031.1.4  clarifies  the 
required  information  on  the  origin  line 
(Line  3)  of  a  label.  Section  M031.1.6 
permits  the  use  of  the  City  State  File  for 
city  and  state  abbreviations.  Section 
M031.3.2  makes  the  paper  stock 
specifications  the  same  for  barcoded 
and  nonbarcoded  labels.  Section  M032 
is  reorganized  with  amendments  to  the 
standards  and  specifications  for 
barcoded  tray  and  sack  labels.  Effective 
February  13,  1997  (PB  21939  (2-13-97)). 

Sections  M032.1.1,  M032.2.1. 
M810.1.1,  and  M820.1.1  delay  by  6 
months  the  required  use  of  barcoded 
tray  and  sack  labels  for  automation  rate 
mailings.  Originally  slated  to  take  effect 
January  1,  1997,  the  date  of  required  use 
is  moved  to  July  1,  1997.  Effective 
January  1,  1997  (PB  21935  (12-19-96)). 

Label  Content  Lines 

Sections  M031.5.0.  M032.1.3, 
M045.4.4,  M073.3.2,  M120.2.8, 
M130.2.3,  M130.3.3,  M130.4.3, 
M130.5.4,  M200.3.2,  M200.4.2, 
M610.3.3,  M610.4.3,  M610.5.8. 
M610.6.3,  M620.3.2,  M620.4.3. 
M630.2.7.  M630.3.6,  M630.4.6, 
M630.6.3,  M630.8.0,  M810.2.3, 
M810.3.2,  M820.2.3.  M820.3.3, 
M820.4.4  are  amended  and  new  exhibit 
M032.1.3C  (later  redesignated  as  exhibit 
M032.1.3a)  and  new  section  M810.3.3 
are  added  to  reflect  new  content 
identifier  numbers  (CINs)  for  the 
content  line  of  tray  and  sack  labels.  Also 
revised  is  the  human-readable  content 
line  information  for  most  tray  and  sack 
labels  and  for  some  pallet  labels.  With 
these  revisions,  label  instructions  for  the 
content  line  throughout  the  mail 
preparation  sections  of  module  M  match 
the  content  line  of  the  label  associated 
with  a  GIN  in  new  exhibit  M032.1.3c 
(later  redesignated  as  exhibit 
M032.1.3a).  Effective  July  1,  1997  (PB 
21937  (1-16-97)). 

New  exhibit  M032.1.3C  (later 
redesignated  as  exhibit  M032.1.3a) 
changes  the  human-readable  content 
line  for  certain  international  mail 
content  identifier  numbers  (CINs)  for 
barcoded  tray  and  sack  labels.  Effective 
July  1.  1997  (PB  21943  (4-10-97)). 

Labeling  Instructions 

Section  M032.2.4f  corrects  the  content 
identifier  instructions  for  barcoded  sack 
labels.  Effective  July  1.  1997  (PB  21938 
(1-30-97)). 

Section  Ml  20.2.3c  corrects  the  Line  1 
labeling  instruction  for  the  Priority  Mail 
SCF  package  sort  level  from  LOO  2, 
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Column  B,  to  L002,  Column  C.  Effective 
January  30,  1997  (PB  21938  (1-30-97)). 

Labeling  Instructions  for  Standard  Mail 
Mixed  BMC 

Sections  L601,  M073.3.1d.  M610.6.2d, 
and  M630.6.2d  clarify  and  correct 
labeling  instructions.  These 
amendments  specify  that  "MXD"  must 
be  added  to  the  beginning  of  the 
destination  line  (Line  1)  of  labels  in 
section  L601  for  mixed  BMC  sort  levels. 
This  change  standardizes  the  use  of  the 
term  "MXD"  on  the  destination  line  for 
all  types  of  mixed  sacks,  trays,  and 
pallets.  Effective  July  1.  1997  (PB  21943 
(4-10-97)). 

Sections  L601.  M045.4.1e,  M045.4.2d, 
M073.3.ld,  M610.6.2d.  and  M630.6.2d 
clarify  and  correct  labeling  instructions 
for  Standard  Mail  prepared  at  the  mixed 
BMC  sortation  level  (including 
palletized  mail).  Effective  July  1,  1997 
(PB  21944  (4-24-97)). 

Labeling  List  Changes 

Sections  L004,  L102,  and  L801  reflect 
changes  in  mail  processing  operations. 
Effective  January  16,  1997;  mandatory 
March  16,  1997  (PB  21937  (1-16-97)). 

Sections  L002,  L003,  L004,  L005, 
L102,  L601,  L603,  L604.  L801,  and  L803 
reflect  changes  in  mail  processing 
operations.  Effective  April  10,  1997; 
mandatory  July  1,  1997  (PB  21943  (4- 
10-97)). 

Markings  on  Automation  Mail 

Sections  M810.1.4  and  M820.1.4 
clarify  the  required  markings  on  letter- 
size  and  flat-size  mail  sent  at 
automation  rates.  Effective  May  22,  1997 
(PB  21946  (5-22-97)). 

Merchandise  Return  Service 

Section  S923.1.0  transfers  standards 
for  pMstage  collection  originally 
contained  in  Domestic  Mail  Manual 
Transition  Book  (DMMT)  section  919.7. 
Effective  January  16,  1997  (PB  21937  (1- 
16-97)). 

Nonprofit  Standard  Mail  Low-Cost 
Products 

Section  E670.5.10  increases  from 
$6.75  to  $6.93  the  permitted  amount  for 
low-cost  products  mailable  at  Nonprofit 
Standard  Mail  rates.  Effective  January  1, 
1997  (PB  21938  (1-30-97)). 

Optional  Endorsement  Lines 

Sections  M013.1.1  and  M013.2.6 
require  the  appropriate  3-digit  ZIP  Code 
prefix  or  5-digit  ZIP  Code  for  the 
destination  area  distribution  center 
(ADC)  or  automated  area  distribution 
center  (AADC)  for  optional  endorsement 
lines  (OELs)  on  packages  labeled  to  an 
ADC,  mixed  ADC,  AADC,  or  mixed 


AADC.  Effective  July  1,  1997  (PB  21943 
(4-10-97)). 

Penalty  Mail  Detention 

Section  E060.5.9  transfers  the 
standard  for  the  detention  of  penalty 
mail  from  Domestic  Mail  Manual 
Transition  Book  (DMMT)  137.23.  If 
suspected  misuse  of  the  penalty  mail 
privileges  occurs,  the  USPS  does  not 
hold  or  delay  processing  the  mail  but 
contacts  and  refers  the  matter  to  the 
affected  goverrmient  agency  for 
investigation  and  action.  Effective 
January  16.  1997  (PB  21937  (1-16-97)). 

Periodicals  Additional  Entry 

Sections  D230.1.1  and  P200.3.0  are 
amended  and  sections  E250.1.3  and 
E250.2.4  are  removed  to  clarify 
revisions  to  additional  entry  standards. 
Effective  April  24,  1997  (PB  21944  (4- 
24-97)). 

Periodicals  Documentation 

Sections  M200.7.0,  M810.4.0, 
M820.5.0,  and  P012.2.1  change  from 
January  1  to  July  1,  1997,  the  date  when 
Periodicals  mailings  must  be  prepared 
with  software  certified  under  the  Presort 
Accuracy  Validation  and  Evaluation 
(PAVE)  program  or  prepared  to  meet  the 
criteria  for  standardized  documentation. 
Effective  January  1,  1997  (PB  21934  (12- 
5-96)). 

Sections  E230.7.4,  E250.1.4,  E250.2.6, 
P012.2.2,  P012.2.3,  P012.2.4,  P012.2.5 
and  P200.1.5  are  amended;  section 
P012.3.0  is  redesignated  as  P012.4.0  and 
amended;  and  section  E230.1.5  and  new 
section  P012.3.0  are  added,  to  reflect  the 
standards  for  use  of  Presort  Accuracy 
Validation  and  Evaluation  (PAVE)- 
certified  software  or  standardized 
documentation  for  Periodicals. 
Originally  scheduled  to  take  effect  July 
1,  1997  (PB  21940  (2-27-97)).  A 
subsequent  notice  postponed  the 
effective  date  to  August  1,  1997  (PB 
21944  (4-24-97)). 

Polywrapped  Automation  Flats 
Certification 

Section  C820.3.1  allows  mailers  who 
wish  to  claim  automation  rates  for  flat- 
size  polywrapped  (plastic-covered) 
barcoded  pieces  to  have  their  pieces 
evaluated  and  certified  by  their  local 
USPS  mailpiece  design  analyst  (MDA). 
Effective  March  21. 1997  (PB  21940  (2- 
27-97)). 

Postage  Meter  New  Indicia 

Exhibit  P030.4.1  adds  a  new  postage 
meter  indicia  approved  for  Neopost 
postage  meter  Model  SM26.  Effective 
May  8.  1997  (PB  21945  (5-«-97)). 


Registered  Mail  Additional  Services 

Section  S91 1.1.5  is  revised,  section 

5911.3.9  is  removed,  and  section 

5911.3.10  is  redesignated  as  section 
S91 1.3.9  to  clarify  which  additional 
special  services  are  available  with 
registered  mail.  Effective  April  24,  1997 
(PB  21944  (4-24-97)). 

Reply  Mail  and  Special  Mailing 
Envelopes 

Section  ClOO.5.0  is  added  and 
sections  C810.8.0  and  S922.4.10  are 
amended  and  reorganized  to  provide 
mailers  with  specific  automation 
standards  for  business  reply,  meter 
reply,  and  courtesy  reply  mail.  Sections 
COIO.6.0  through  COIO.9.0  are 
redesignated  as  sections  COIO.7.0 
through  COIO.IO.O,  respectively.  Current 
sections  C024.15.0  through  C024.17.0 
are  redesignated  as  new  sections 
COIO.6.1  through  COIO.6.3,  respectively. 
These  new  sections  present  general 
mailability  standards  for  envelopes 
constructed  with  windows,  envelopes 
printed  with  green  diamond  borders, 
and  envelopes  configured  as  reusable 
mailpieces  for  two-way  mailing. 
Effective  April  10,  1997  (PB  21943  (4- 
10-97)). 

Sexually  Oriented  Advertisements 

Sections  C032.2.0,  C032.3.1.  C032.4.1. 
C032.6.0,  C033.1.0,  and  C033.3.0  reflect 
the  centralized  processing  of  customer 
requests  not  to  receive  sexually  oriented 
advertisements.  Two  USPS  programs 
help  customers  protect  themselves  and 
their  children  against  receiving 
unwanted  sexually  oriented 
advertisements  in  the  mail.  G043 
provides  the  mailing  address  for  the 
centralized  processing  center  handling 
customer  requests.  1021  adds  new  Form 
1500.  Application  for  Listing  and/or 
Prohibitory  Order,  which  replaces  the 
previously  used  Form  2201.  Application 
for  Listing  Pursuant  to  39  U.S.C.  3010, 
and  Form  2150.  Notice  for  Prohibitory 
Order  Against  Sender  of  Pandering 
Advertisement  in  the  Mails.  Effective 
December  5,  1996  (PB  21934  (12-5-96)). 

Small  Flats  Test 

Section  C820.2.3  allows  mailers  to 
claim  the  automation  rate  for  flats  for 
flat-size  pieces  prepared  as  booklets, 
catalogs,  cmd  magazines  measuring  at 
least  53/8  inches  long  when  these  pieces 
are  no  more  than  91/2  inches  high. 
These  pieces  may  not  be  enclosed  in 
polywrap  (plastic)  material.  Effective 
July  1,  1997  (PB  21946  (5-22-97)). 

Tan  Label  MXD 

SecUons  Ml30.2.1d.  Ml30.4.1d. 
Ml30.5.2d.  M200.2.4f,  M610.3.1d. 
M610.5.3d,  M820.2.ld,  M820.3.1d,  and 
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M820.4.1d  change  the  acronym  from 
"MS"  (for  mixed  states)  to  "MXD"  (for 
mixed  ADCs)  for  the  tan-colored 
pressure-sensitive  label  used  to  identify 
packages  of  mixed  ADC  mail.  Effective 
January  1,  1997  (PB  21936  (1-2-97)). 

Unnumbered  Insured  Articles 

Sections  SOIO.4.1  and  SOIO.4.2 
provide  that  a  customer  claim  for  an 
unnumbered  insured  article  lost  or 
damaged  in  the  mail  is  adjudicated  by 
the  local  post  office  where  the  claim  is 
received.  Section  G043  revises  the 
mailing  address  for  the  Office  of  Claims 
Appeals  at  the  St.  Louis  Accounting 
Service  Center.  Effective  March  29.  1997 
(PB  21941  (3-13-97)). 

Value  Added  Refunds 

Section  P014.4.0  clarifies 
authorization  procedures  for  refunds 
requested  for  excess  postage  at  the  time 
of  mailing  (termed  value  added 
refunds).  Effective  April  10,  1997  (PB 
21943  (4-10-97)). 

Written  Additions — Circulars 

Section  E61 2.2.1  clarifies  that  a 
circular  may  be  mailed  as  Standard  Mail 
(A)  even  if  it  includes  handwritten  or 
typewritten  dates  or  addresses  on  the 
piece  or  handwritten  or  typewritten 
corrections  of  typographical  errors. 
Effective  April  10,  1997  (PB  21943  (4- 
10-97)). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  403.  404,  3001-3011.  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  The  table  at  the  end  of  §  1 1 1 .3(e)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 

§  1 1 1 .3    Amendments  to  the  Domestic  Mail 
Manual. 

•         *         *         *         * 

(e)'   '  • 


§111.5 
Manual. 


Contents  of  the  Domestic  Mail 


A — Addressing 

AOOO     Basic  Addressing 

AGIO    General  Addressing  Standards 
A040     Alternative  Addressing  Formats 
A060     Detached  Address  Labels  (DALs) 

A800     Addressing  for  Automation 
A900    Customer  Support 

A910     Mailing  List  Services 
A920    Address  Sequencing  Services 
A930     Other  Services 
A950    Coding  Accuracy  Support  System 
(CASS) 

C — Characteristics  and  Content 

COOO     General  Information 

COlO    General  Mailability  Standards 
C020     Restricted  or  Nonmailable  Articles 
and  Substances 
C021     Articles  and  Substances  Generally 
C022     Perishables 
C023     Hazardous  Matter 
C024     Other  Restricted  or  Nonmailable 
Matter 
C030    Nonmailable  Written,  Printed,  and 
Graphic  Matter 
C031     Written,  Printed,  and  Graphic 

Matter  Generally 
C032     Sexually  Oriented  Advertisements 
C033     Pandering  Advertisements 
C050    Mail  Processing  Categories 

ClOO  KirstClass  Mail 

C200  Periodicals 

C500  Express  Mail 

C600  Standard  Mail 

C800  Automation-Compatible  Mail 

C810  Letters  and  Cards 

C820  Flats 

CB30  OCR  Standards 

C840  Barcoding  Standards 

D — Deposit.  Collection,  and  Delivery 

DOOO     Basic  Information 

DO  10     Pickup  Service 
D020    Plant  Load 
D030    Recall  of  Mail 
D040     Delivery  of  Mail 

D041     Customer  Mail  Receptacles 

0042     Conditions  of  Delivery 
D070     Drop  Shipment 

D071     Express  Mail  and  Priority  Mail 

D072     Metered  Mail 
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3.  Section  111.5  is  revised  to  read  as 
follows: 


DlOO 

Firsl-Class  Mail 

D200 

Periodicals 

D210 

Basic  Information 

D230 

Additional  Entry 

D500 

Express  Mail 

D600 

Standard  Mail 

D900 

Other  Delivery  Services 

D910 

Post  Office  Box  Service 

D920 

Caller  Service 

D930 

General  Delivery  and  Firm  Holdout 

E— Eligibility 

EOOO 

Special  Eligibility  Standards 

EOlO 

Overseas  Military  Mail 

E020 

Department  of  State  Mail 

E030  Mail  Sent  by  U.S.  Armed  Forces 

E040  Free  Matter  for  the  Blind  and  Other 

Handicapped  Persons 

E050  Official  Mail  (Franked) 

E060  Official  Mail  (Penalty) 

E070  Mixed  Classes 

EOBO  Absentee  Balloting  Materials 

ElOO  First-Class  Mail 

El  10  Basic  Standards 

El 20  Priority  Mail 

El  30  Nonautomation  Rates 

E140  Automation  Rates 

E200     Periodicals 

E210    Basic  Standards 

E211     All  Periodicals 

E212    Qualification  Categories 

E213    Periodicals  Mailing  Privileges 

E214     Reentry 

E215    Copies  Not  Paid  or  Requested  by 
Addressee 

E216     Publisher  Records 
E230     Nonautomation  Rates 
E240     Automation  Rates 
E250     Destination  Entry 
E270     Preferred  Periodicals 

E500     Express  Mail 
E600     Standard  Mail 

E610     Basic  Standards 
E611     All  Standard  Mail 
E612     Additional  Standards  for  Standard 

Mail  (A) 
E613     Additional  Standards  for  Standard 
Mail  (B) 
E620     Nonautomation  Nonpresort  Rates 
E630    Nonautomation  Presort  Rates 
E640     Automation  Rates 
E650    Destination  Entry 
E651     Regular,  Nonprofit,  and  Enhanced 

Carrier  Route  Standard  Mail 
E652     Parcel  Post 
E670     Nonprofit  Standard  Mail 

F — Forwarding  and  Related  Services 

FOOO     Basic  Services 

FOlO     Basic  Information 
F020     Forwarding 

F030     Address  Correction,  Address  Change, 
FASTforward^'^ .  and  Return  Services 

G — General  Information 

GOGO     The  USPS  and  Mailing  Standards 

GGIG     Basic  Business  Information 
GOll     Post  Offices  and  Postal  Services 
GG13    Trademarks  and  Copyrights 

G020    Mailing  Standards 

G030    Postal  Zones 

GG4G    Information  Resources 
G041     Postal  Business  Centers 
G042    Rates  and  Classification  Service 

Centers 
G043     Address  List  for  Correspondence 

G090    Experimental  Classifications  and 
Rates 
G091     Barcoded  Small  Parcels 
G092    Nonletter-Size  Business  Reply  Mail 

G900     Philatelic  Services 

L — Labeling  Lists 

LOGO    General  Use 

L0G2     3-Digit  ZIP  Code  Prefix  Matrix 
L003     3-Digit  ZIP  Code  Prefix  Groups— 3- 
Digit  Scheme  Sortation 
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L004  3-Digit  ZIP  Code  Prefix  Groups- 
ADC  Sortation 

L005  3-Digit  ZIP  Code  Prefix  Groups— 
SCF  Sortation 

LlOO    First-Class  Mail 

L102    ADCs— Presorted  Priority  Mail 

L600    Standard  Mail 

L60II  BMCs— Machinable  Parcels 

Lsaa  BMCs— DBMC  Rates 

L603  ADCs — Irregular  Parcels 

L604  Originating  ADCs — Irregular  Parcels 

L800    Automation  Rate  Mailings 

L801     AADCs— Letter-Size  Mailings 
L802    BMC/ ASF  Entry— Periodicals  and 

Standard  Mail  (A) 
L803    Non-BMC/ASF  Entry— Periodicals 

and  Standard  Mail  (A) 

M — Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

MOlO    Mailpieces 

Moil     Basic  Standards 

M012    Markings  and  Endorsements 

M013    Optional  Endorsement  Lines 

M014    Carrier  Route  Information  Lines 
M020    Packages  and  Bundles 
M030    Containers 

M031     Labels 

M032     Barcoded  Labels 

M033  Sacks  and  Trays 
M040  Pallets 

M041  General  Standards 

M045  Palletized  Mailings 
M050  Delivery  Sequence 
M070  Mixed  Classes 

M071  Basic  Information 

M072  Express  Mail  and  Priority  Mail  Drop 
Shipment 

M073  Combined  Mailings  of  Standard 
Mail  Machinable  Parcels 

M074  Plant  Load  Mailings 

MlOO  First-Class  Mail  (Nonautomation) 

M120  Priority  Mail 

M130  Presorted  First-Class  Mail 

M200  Periodicals  (Nonautomation) 

M500  Express  Mail 

M600  Standard  Mail  (Nonautomation) 

M610  Single — Piece  and  Nonautomation 

Standard  Mail  (A) 
M620  Enhanced  Carrier  Route  Standard  Mail 
M630  Standard  Mail  (B) 

M800  All  Automation  Mail 

M810  Letter-Size  Mail 
M820  Flat-Size  Mail 

P — Postage  and  Payment  Methods 

POOO  Basic  Information 

POlO  General  Standards 

POU   Payment 

P012  Documentation 

P013  Rate  Application  and  Computation 

P014  Refunds  and  Exchanges 
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ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

summary:  On  January  2,  1997,  FRA 
published  a  final  rule  revising  the 
regulations  governing  train  and 
locomotive  power  braking  systems  at  49 
CFR  pjirt  232  to  include  provisions 
pertaining  to  the  use  and  design  of  two- 
way  end-of-train  telemetry  devices  (two- 
way  EOTs).  See  62  FR  278.  The 
revisions  were  intended  to  improve  the 
safety  of  railroad  operations  by 
requiring  the  use  of  two-way  EOTs  on 
a  variety  of  freight  trains,  in  accordance 
with  legislation  enacted  in  1992,  and  by 
providing  minimum  performance  and 
operational  standards  related  to  the  use 
and  design  of  the  devices.  In  this 
document,  FRA  responds  to  concerns 
raised  in  two  petitions  for 
reconsideration  of  the  final  rule. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peacock,  Motive  Power  and 
Equipment  Division,  Office  of  Safety, 
RRS-14,  FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (telephone  202- 
632-3345),  or  Thomas  Herrmann,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
RCC-12,  FRA,  400  Seventh  SU^et,  SW., 
Washington,  DC  20590  (telephone  202- 
632-3167). 

SUPPI.EMENTARY  INFORMATION:  On 
January  2,  1997,  FRA  published  a  final 
rule  amending  the  regulations  governing 
train  and  locomotive  power  braking 
systems  at  49  CFR  part  232  to  add 
provisions  pertaining  to  the  use  and 
design  of  two-way  end-of-train 
telemetry  devices  (two-way  EOTs).  See 
62  FR  278.  The  purpose  of  the  revisions 
was  to  improve  the  safety  of  railroad 
operations  by  requiring  die  use  of  two- 
way  EOTs  on  a  variety  of  freight  trains 
pursuant  to  1992  legislation,  and  by 
establishing  minimum  performance  and 
operational  standards  related  to  the  use 
and  design  of  the  devices.  In  response 
to  the  final  rule,  two  petitions  for 
reconsideration  were  submitted. 

On  February  11,  1997,  the  Alaska 
Railroad  Corporation  (ARC)  requested 
reconsideration  of  the  July  1,  1997, 
effective  date  contained  in  the  final  rule 
based  on  the  limited  availability  of  the 
hardware  necessary  for  compliance.  On 
March  4.  1997,  the  American  Short  Line 
Railroad  Associadon  (ASLRA),  on 
behalf  of  its  member  railroads,  filed  a 
petition  for  reconsideration  seeking  an 
extension  of  the  effective  date  to 
December  1,  1997,  and  seeking 
elimination  of  the  tonnage  limitation 
contained  in  the  rule's  definition  of 
"local  and  work  train."  See  49  CFR 
232.23(a)(3)  and  232.23(a)(4).  As  the 
ARC  is  specifically  named  in  the 
petition  submitted  by  the  ASLRA  and 
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because  both  petitions  seek  an  extension 
of  the  effective  date  of  the  final  rule  on 
similar  grounds,  FRA  will  address 
ARC'S  petition  primarily  in  the  context 
of  the  ASLRA's  petition  for 
reconsideration. 

A.  Summary  of  Concerns  Raised  in  the 
Petitions  for  Reconsideration  and 
FRA's  Responses 

FRA's  rules  of  practice  at  49  CFR  part 
211  state  that  FRA  must  decide  to  grant 
or  deny,  in  whole  or  in  part,  each 
petition  for  reconsideration  not  later 
than  four  months  after  receipt  by  FRA's 
Docket  Clerk.  See  49  CFR  211.31.  In  this 
case,  FRA's  decision  on  the  petitions  for 
reconsideration  is  due  no  later  than  June 
11,  1997.  If  FRA  grants  a  petition  for 
reconsideration,  a  notice  of  this  decision 
must  appear  in  the  Federal  Register.  To 
provide  a  fuller  explanation  of  the 
issues,  this  document  addresses  both 
grants  and  denials  of  the  petitions  for 
reconsideration.  Accordingly,  a  copy  of 
this  document  is  being  mailed  to  all 
petitioners. 

I.  Extension  of  the  Effective  Date  of  the 
Final  Rule  to  December  1.  1997  for  Class 
II  and  Class  III  Railroads 

Both  the  ASLRA  and  the  ARC 
submitted  petitions  for  reconsideration 
seeking  an  extension  of  the  effective 
date  of  the  final  rule.  Currently,  the  final 
rule  becomes  effective  for  all  covered 
railroads  on  July  1.  1997.  The  ASLRA 
requested  an  extension  of  the  effective 
date  to  December  1,  1997  for  all  Class 

II  and  Class  III  railroads.  See  Surface 
Transportation  Board  regulations  at  49 
CFR  part  1201;  General  Instructions  1- 
1  for  a  description  of  Class  II  and  III 
railroads.  The  ASLRA  specifically 
named  12  railroads,'  including  the  ARC. 
in  its  petition,  claiming  they  are 
representative  of  all  Class  II  and  Class 

III  railroads  affected  by  the  final  rule. 
The  petition  cites  several  reasons  why 
an  extension  of  the  effective  date  for 
these  operations  is  necessary.  The 
petition  contends  that  the  current 
effective  date  does  not  provide 
sufficient  time  for  these  smaller 
railroads  to  purchase  and  obtain  a 
sufficient  number  of  two-way  EOTs  due 
to  the  limited  number  of  suppliers  and 
the  volume  of  acquisition  orders 
submitted  by  Class  I  railroads.  The 


'  The  following  railroads  were  sp«cirically  named 
in  ASLR.\'$  petition:  Birmingham  Southern 
Railroad  Company:  the  Bay  Line  Railroad,  L.L.C.: 
Iowa  Interstate  Railroad  Lid  .  Central  Railroad  of 
Indiana:  Central  Railroad  Company  of  Indianapolis; 
.Maska  Railroad  Corporation;  St  Lawrence  & 
.\tlanlic  Railroad  Company.  Gateway  Western 
Railway:  Northeast  Kansas  &  Missouri  Railroad; 
Wheeling  &  L.ake  Erie  Railway  Company;  Dequeen 
k  Eastern  Railroad  Company;  and  Lake  Superior  & 
Ishpeming  Railroad  Company. 


petition  also  appears  to  allege  that  the 
current  effective  date  imposes  a 
financial  hardship  on  some  small 
railroads  in  that  these  operations  are  not 
being  provided  sufficient  time  to 
generate  the  necessary  cash  flow  needed 
for  the  acquisition  and  installation  of 
the  devices.  The  ASLRA  petition  further 
contends  that  because  most  smaller 
railroads  have  a  limited  number  of 
locomotives  in  their  fleets,  the  ability  to 
schedule  the  out-of-service  time 
necessary  for  the  installation  of  the  front 
unit  of  a  two-way  EOT  within  the  time 
frame  of  the  current  effective  date  of  the 
final  rule  imposes  additional 
operational  and  financial  hardships  on 
these  smaller  railroads.  Lastly,  although 
not  raised  in  the  ASLRA  petition,  the 
ARC  notes  that  smaller  railroads  need 
some  time  to  train  their  employees  on 
the  use,  installation,  and  testing  of  the 
devices  once  they  are  received. 

In  the  preamble  to  the  final  rule.  FRA 
recognized  that  Class  I,  II,  and  III 
railroads  voluntarily  committed  to 
equip  the  vast  majority  of  the  trains 
covered  by  the  final  rule  by  the  effective 
date  of  the  requirements.  See  62  FR 
288-289.  However,  it  should  be  noted 
that  the  final  rule  requires  the  use  of 
two-way  EOTs  on  a  larger  number  of 
trains  than  the  industry  voluntarily 
committed  to  equip  by  the  effective  date 
of  the  final  rule.  Furthermore.  FRA 
stated  that  it  would  consider  extending 
the  effective  date  of  the  final  rule  in  the 
event  that  manufacturing  delays  result 
in  a  railroad's  inability  to  secure  an 
adequate  number  of  the  devices,  but 
would  not  extend  the  effective  date 
beyond  the  statutorily  mandated  date  of 
December  31,  1997.  Id.,  49  U.S.C.  20141. 
The  concerns  and  hardships  alleged  in 
the  ASLRA  and  ARC  petitions  for 
reconsideration  are  based  on  the 
inability  of  Class  II  and  III  railroads  to 
acquire  a  sufficient  number  of  devices 
within  a  reasonable  time  period  prior  to 
the  effective  date  of  the  final  rule  in 
order  to  properly  install  the  equipment 
and  adequately  train  their  employees  on 
the  use  of  the  devices.  Consequently, 
the  burdens  that  the  petitions  allege  are 
being  imposed  on  Class  II  and  III 
railroads  are  precisely  the  type  of 
concerns  FRA  stated  it  would  consider 
in  determining  whether  to  grant  an 
extension  of  the  effective  date  of  the 
final  rule.  Furthermore.  ASLRA's 
petition  proposes  an  extension  of  the 
effective  date  only  to  December  1.  1997, 
which  is  still  30  days  prior  to  the 
statutorily  mandated  date. 

In  order  to  verify  the  concerns  raised 
in  the  petitions  for  reconsideration,  FRA 
conducted  its  own  investigation  of  the 
impact  of  the  effective  date  on  Class  II 
and  III  railroads.  Although  ASLRA's 


petition  seeks  an  extension  of  the 
effective  date  for  all  Class  II  and  Class 
III  railroads.  FRA  has  determined  that 
some  larger  Class  II  railroads, 
particularly  those  reporting  two  million 
or  more  man-hours  to  FRA  for  calendar 
year  1995,  have  acquired  or  will  acquire 
a  sufficient  number  of  two-way  EOTs  to 
equip  all  of  the  trains  covered  by  the 
final  rule  well  before  the  July  1,  1997 
effective  date.  Therefore,  FRA  will  not 
extend  the  effective  date  of  the  final  rule 
for  those  Class  II  and  III  railroads  that 
reported  two  million  or  more  man-hours 
for  calendar  year  1995  pursuant  to  49 
CFR  part  225.  Consequently,  FRA 
specifically  denies  ASLRA's  petition  as 
it  relates  to  an  extension  of  the  effective 
date  of  the  final  rule  for  Class  II  or  III 
railroads  reporting  two  million  or  more 
man-hours  to  FRA  for  calendar  year 
1995. 

However,  as  noted  above,  the  final 
rule  does  require  a  greater  number  of 
short  line  trains  to  be  equipped  with 
two-way  EOTs  than  these  railroads 
envisioned  and  planned  for  when  they 
voluntarily  committed  to  equip  their 
fleets  by  July  1,  1997.  As  a  result,  many 
of  the  short  line  operations  covered  by 
the  final  rule  did  not  order  a  sufficient 
numtjer  of  devices  to  equip  all  the  trains 
that  are  now  covered  by  the  final  rule. 
In  addition,  some  short  line  operations 
that  were  not  originally  covered  by  the 
industry's  voluntary  commitment  have 
just  recently  discovered  that  some  of 
their  trains  will  require  the  use  of  the 
devices.  Furthermore,  the  ability  of 
these  smaller  operations  to  generate  the 
capital  necessary  for  acquiring  the 
devices  on  such  short  notice  is 
somewhat  limited.  Therefore,  many  of 
the  Class  II  and  Class  III  railroads 
covered  by  the  final  rule  have  just 
recently  ordered  the  devices  from  the 
manufacturers  or.  due  to  financial 
limitations,  will  be  ordering  the  devices 
in  the  near  future  as  soon  as  sufficient 
capital  is  available. 

After  discussions  with  the 
manufacturers'  of  two-way  EOTs,  it 
appears  that  the  delivery  time  for  the 
devices  from  receipt  of  an  order  ranges 
anywhere  from  60  to  120  days  or  more, 
depending  on  the  manufacturer. 
Therefore,  if  the  short  line  railroads 
were  forced  to  order  the  devices  from 
the  manufacturer  with  the  shortest  lead 
time,  then  most  likely  a  two  or  three 
month  extension  of  the  effective  date 
would  probably  be  sufficient.  However. 
FRA  recognizes  that  forcing  railroads  to 
acquire  the  devices  based  solely  on 
delivery  time  is  not  necessarily  good 
business  practice  and  may  not  enhance 
safety  in  the  long  term.  Railroads  should 
not  only  have  the  ability  to  benefit  from 
competitive  procurement,  but  should 
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also  be  afforded  the  ability  to  acquire  a 
device  which  best  suits  their  operation 
and  existing  equipment.  For  example, 
the  most  readily  available  device  may 
not  be  compatible  with  the  devices  a 
railroad  has  already  acquired  or  may  not 
provide  the  options  most  desired  by  a 
railroad. 

In  addition  to  a  delivery  time  that 
could  exceed  four  months,  FRA  also 
agrees  that  these  smaller  railroads  need 
some  extra  time  to  install  the  devices 
once  they  are  delivered.  As  the  petition 
points  out,  most  smaller  railroads  have 
very  limited  locomotive  fleets  and,  thus, 
will  need  extra  time  to  schedule  out-of- 
service  time  in  order  to  install  the  front 
units  of  the  devices.  Furthermore,  some 
additional  time  must  also  be  afforded 
for  these  smaller  railroads  to  adequately 
train  their  employees  on  the  use, 
installation,  and  testing  of  the  devices. 
Consequently,  after  careful 
consideration  of  the  petitions  for 
reconsideration  and  for  the  reasons  set 
forth  above,  FRA  has  decided  to  grant 
ARC'S  petition  to  extend  the  effective 
date  of  the  final  rule  and  ASLRA's 
petition  to  extend  the  effective  date  of 
the  final  rule  specifically  to  December  1, 
1997  for  all  Class  II  and  Class  III 
railroads  reporting  less  than  two  million 
man-hours  to  FRA  for  calendar  year 
1995  pursuant  to  49  CFR  part  225. 

2.  Eliminate  the  Tonnage  Limitation  in 
the  Definitions  of  Local  and  Work 
Trains. 

The  ASLRA's  petition  for 
reconsideration  also  objects  to  the  final 
rule's  definitions  of  local  and  work 
train,  which  contain  a  limitation  of 
4,000  trailing  tons.  For  the  reasons 
stated  below,  FRA  denies  this  request  in 
the  ASLRA  peUtion.  The  ASLRA 
petition  contends  that  the  tonnage 
limitation  fails  to  recognize  the  inherent 
operating  characteristics  of  local  and 
work  trains  and  that  FRA  ignored  the 
clear  intent  of  Congress  to  exclude  these 
types  of  operations.  The  petition  further 
contends  there  is  no  basis  in  the  hearing 
record  or  any  safety  statistics  that 
supports  the  definitions  contained  in 
the  final  rule.  The  petition  stresses  the 
impracticality  of  requiring  the  use  of 
two-way  EOTs  in  local  train  operations. 
The  ASLRA  notes  that  a  typical  local 
train  will  drop  off  and  pick  up  cars  at 
various  points,  thus  reducing  and 
increasing  the  train  length  and  tonnage 
several  times  throughout  its  operation. 
The  petition  contends  that  the  removal 
and  reinstallation  of  the  rear-end  device 
in  each  instance  is  time  consuming  and 
creates  the  potential  for  damaging  the 
rear-end  device.  Finally,  the  petition 
asserts  that  FRA  should  not  have  used 
the  final  rule  on  two-way  EOTs  to 


decide  the  definition  of  local  train,  as  it 
could  have  unknown  consequences  in 
future  regulatory  proceedings,  and 
should  allow  the  issue  to  be  argued  in 
the  pending  freight  power  brake 
rulemaking. 

In  the  statutory  provision.  Congress 
stated  that  two-way  EOTs  shall  be 
required  "on  road  trains  other  than 
locals,  road  switchers,  or  work  trains 
•   *   V"  See  49  U.S.C.  20141(b)(1). 
However,  the  statute  does  not  define  the 
terms  "locals,  road  switchers,  or  work 
trains"  and  does  not  include  them  in  the 
specific  exclusions  contained  in  the 
legislation.  See  49  U.S.C.  20141(c).  As 
stated  in  the  preamble  to  the  final  rule, 
FRA  does  not  believe  Congress  intended 
to  except  trains  merely  based  on  a  label 
placed  on  the  operation.  FRA  believes 
that  Congress  intended  for  the  terms 
"locals,  road  switchers,  or  work  trains" 
to  be  narrowly  construed  by  FRA  and 
not  so  broadly  defined  that  the 
requirements  for  two-way  EOTs  are 
rendered  meaningless  in  many 
circumstances.  Therefore,  contrary  to 
the  assertions  contained  in  the  petition, 
FRA  has  effectuated  Congress'  intent  by 
narrowly  defining  the  terms  "local"  and 
"work  train"  to  ensure  consistent  and 
logical  application  of  the  requirements 
for  the  use  of  two-way  EOTs. 

In  the  NPRM  on  power  brakes,  FRA 
attempted  to  narrowly  construe  the 
"local  and  work  train"  exception  by 
proposing  to  require  the  use  of  two-way 
EOTs  on  local  or  work  trains  that 
exceeded  30  mph.  See  59  FR  47726 
(September  16,  1994).  At  the  Public 
Regulatory  Conference  conducted  on 
March  5,  1996,  several  parties, 
including  the  ASLRA,  objected  to  the 
speed  limitation  placed  on  the  local  and 
work  train  exemption  contending  it  was 
inconsistent  with  the  statutory  mandate. 
Other  participants,  however,  strongly 
recommended  that  the  terms  local  and 
work  trains  be  narrowly  defined  in 
order  to  prevent  the  creation  of  a 
loophole  wherein  a  carrier  could 
designate  all  their  trains  as  local  apd, 
thus,  circumvent  the  two-way  EOT 
requirements.  Furthermore,  several 
commenters  also  objected  to  special 
treatment  of  local  and  work  trains  as 
they  incur  similar  operational 
difficulties  and  pose  the  same  threat  to 
safety  as  road  trains.  Therefore,  not  only 
did  FRA  propose  a  narrow  exception  for 
local  and  work  trains  in  the  NPRM  but 
there  was  substantial  discussion 
regarding  the  exception  of  local  and 
work  trains  at  the  Public  Regulatory 
Conference  conducted  prior  to  the 
issuance  of  the  final  rule.  See  transcript 
of  public  hearing,  March  5,  1996. 
Although  it  is  clear  bom  the  above  that 
FRA  as  well  as  other  commenters  sought 


to  narrowly  construe  the  local  and  work 
train  exception,  not  one  commenter  in 
a  written  submission,  including  the 
ASLRA,  provided  any  alternative 
method  for  defining  the  terms  which 
would  address  the  concerns  raised  by 
various  parties  noted  above,  nor  does 
the  ASLRA  propose  such  an  alternative 
in  its  petition.  Consequently,  FRA  in  the 
final  rule  reconsidered  the  exception  for 
local  and  work  trains  based  upon  the 
limited  written  comments  received  on 
the  issue,  its  own  review  of  the  accident 
data,  and  its  extensive  knowledge  of 
railroad  operations. 

After  a  review  of  the  available 
accident  data,  FRA  determined  that  the 
trains  which  are  most  likely  to  benefit 
from  the  use  of  two-way  EOTs  are 
heavier  tonnage  trains  and  trains  that 
operate  over  heavy  grades.  The  accident 
data  also  indicated  that  the  vast  majority 
of  the  potentially  preventable  accidents 
involved  trains  that  were  operating  with 
greater  than  4,000  trailing  tons  or  3iat 
were  operating  on  grades  of  two  percent 
or  greater  and  that,  as  the  tonnage  of  the 
train  increased,  the  steepness  of  the 
grade  became  a  more  important  factor. 
Furthermore,  in  FRA's  view  there  is  no 
logical  or  rational  basis  for  concluding 
that  a  local  or  work  train  operating  with 
greater  than  4,000  trailing  tons  or  in 
heavy  grades  is  any  less  susceptible  to 
the  operational  problems  and 
difficulties  faced  by  any  other  road 
train.  Consequently,  FRA  believes  the 
definition  of  local  and  work  train  is 
consistent  with  the  accident  data, 
Congress'  intent,  and  FRA's  rationale 
expressed  with  regard  to  defining  heavy 
grades.  Furthermore,  FRA  believes  the 
definitions  recognize  the  operational 
necessity  for  the  services  these  types  of 
trains  provide  and  the  nature  of  the 
duties  they  engage  in  when  en  route, 
while  preventing  the  potential  for 
confusion  or  abuse  of  the  terms  local  or 
work  train,  and  ensuring  that  those 
trains  most  likely  to  benefit  from  the 
added  safety  provided  by  two-way  EOTs 
are  so  equipped. 

Although  FRA  recognizes  that  the 
final  rule's  definitions  of  local  and  work 
train  may  impose  some  additional 
operational  burdens  on  the  railroads. 
FRA  believes  that  the  ASLRA  has 
overstated  the  operational  impact  of  the 
requirements  on  Class  II  and  III 
railroads.  In  its  written  submissions  to 
FRA,  the  ASLRA  indicated  that  the  vast 
majority  of  Class  II  and  III  railroads 
operate  trains  with  less  than  4,000 
trailing  tons.  In  addition,  contrary  to  the 
contention  contained  in  the  petition,  the 
rear-end  unit  of  an  EOT  device  would 
not  have  to  be  removed  and  reinstalled 
every  time  a  local  train  picks  up  or 
drops  off  cars.  If  the  rear  car.  on  which 
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the  rear  unit  of  the  EOT  is  attached, 
remains  a  part  of  the  train  after 
conducting  these  switching  operations, 
the  communication  between  the  front 
unit  and  the  rear  unit  should  remain 
intact  even  after  a  cut  of  cars  is  added 
or  removed  from  the  train.  Furthermore, 
many  local  trains  currently  operate  with 
rear-end  marking  devices  or  one-way 
EOTs  which  would  have  to  be 
reinstalled  if  the  rear  car  were  removed 
from  the  train.  Additionally,  if  a  train  is 
not  equipped  with  a  one-way  EOT  then 
an  inspection  of  the  "set  and  release"  of 
the  rear  car  must  performed  when  cars 
are  added  or  removed  from  a  train;  thus, 
someone  would  have  to  be  at  the  rear  to 
conduct  this  inspection.  See  49  CFR 
232.13.  Consequently,  in  FRA's  view, 
the  increased  time  burdens  and  the 
potential  damage  to  the  rear  units  are 
greatly  overstated  in  the  petition  when 
compared  with  current  practice.  We 
believe  these  actual  and  potential  costs 
can  be  greatly  minimized  and  should  be 
incurred  in  only  a  limited  number  of 
circumstances. 

FRA  further  considers  to  be  without 
merit  the  ASLRA's  contention  that  the 
defmition  of  local  train  should  not  have 
been  decided  in  the  context  of  the 
proceeding  to  issue  the  two-way  EOT 
final  rule.  The  final  rule  text  explicitly 
states  that  the  definition  of  local  train  is 
intended  solely  for  the  purpose  of 
identifying  operations  subject  to  the 
requirements  for  the  use  of  two-way 
EOTs.  See  62  FR  294.  FRA  does  not 
intend  for  the  definitions  used  in  this 
final  rule  to  change  or  otherwise 
impinge  on  other  possible  definitions  of 
the  term  local  train  when  used  in 
another  context.  Therefore,  the 
deflnition  used  in  this  final  rule  should 
have  no  impact  on  future  regulatory 
proceedings.  Consequently,  after  careful 
consideration  of  the  ASLRA's  petition 
for  reconsideration  and  for  the  reasons 
set  forth  above.  FRA  has  decided  to 
deny  ASLRA's  request  to  change  the 
definitions  of  local  and  work  trains 
contained  in  §  232.23(a)(3)  and  (a)(4)  of 
the  final  rule  on  two-way  EOTs. 

Issued  in  Washington.  DC.  on  May  29. 
1997. 

lolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
[PR  Doc.  97-14497  Filed  6-3-97;  8:45  ami 

BILUNG  CODE  4910-0»-«> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  119] 

RIN2127-AG82 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash 
Protection,  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  document  amends 
Standard  No.  213.  "Child  Restraint 
Systems."  to  modify  the  air  bag  warning 
label  that  child  seats  which  can  be  used 
in  a  rear-facing  position  ("rear-facing 
child  seats")  are  now  required  to  bear. 
The  required  label  warns  that  the  rear- 
facing  child  restraint  must  never  be 
placed  in  the  front  seat  with  an  air  bag. 
On  April  17. 1997.  NHTSA  issued  an 
interim  final  rule  which  allowed  the 
phrase  "unless  air  bag  is  off"  to  be 
added  to  the  end  of  the  warning,  if  the 
child  seat  automatically  deactivates  the 
air  bag  and  activates  a  spefcified  telltale 
light  in  the  vehicle.  On  further 
examining  the  issue  in  response  to  a 
request  from  Porsche  Cars  North 
America  Inc.  (Porsche),  NHTSA  has 
tentatively  determined  that  the  phrase 
"unless  air  bag  is  off'  may  be  added  to 
child  seats  regardless  of  the  means  by 
which  they  deactivate  the  air  bag  so 
long  as  deactivation  can  be  achieved, 
and  that  specified  telltale  requirements 
are  unnecessary  so  long  as  an  audible  or 
visual  signal  is  provided  to  the  driver 
that  the  air  bag  has  been  disabled.  This 
document  makes  final  on  an  interim 
basis  the  amendment  requested  by 
Porsche,  and  supplements  the 
amendments  made  by  the  April  17. 1997 
interim  rule.  The  agency  also  solicits 
comments  on  today's  amendment. 
DATES:  This  rule  is  effective  June  4, 
1997.  Comments  must  be  received  by 
July  21.  1997.  Because  this  amendment 
will  clarify  the  required  warning  label 
and  will  relieve  a  restriction  currently 
imposed  by  the  standard.  NHTSA  has 
determined  that  it  is  in  the  public 
interest  to  make  the  changes  effective 
immediately  on  an  interim  basis. 
Assuming  that  a  final  rule  is  issued,  the 
final  rule  would  respond  to  any 
comments  and  would  be  effective  upon 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 


National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  nonlegal  issues:  Mary  Versailles, 
Office  of  Safety  Performance  Standards, 
NPS-31,  telephone  (202)  366-2057. 

For  legal  issues:  Deirdre  Fujita.  Office 
of  Chief  Counsel.  NCC-20,  telephone 
(202) 366-2992. 

Both  can  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC, 
20590. 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  Standard  No.  213, 
"Child  Restraint  Systems."  on  an 
interim  basis  to  modify  the  air  bag 
warning  label  which  rear-facing  child 
seats  must  bear  effective  May  27,  1997. 
This  document  also  solicits  comments 
on  this  amendment.  It  is  the  second 
interim  final  nile  modifying  the  warning 
label. 

Original  Final  Rule 

The  requirement  for  the  label  was 
adopted  by  a  November  27. 1996  final 
rule  (61  FR  60206) ',  which  also  adopted 
new  warning  label  requirements  for 
vehicles  with  air  bags.  The  requirement 
for  the  enhanced  child  seat  label  is  set 
forth  in  S5.5.2(k)  of  Standard  213.  The 
requirement  specifies,  among  other 
things,  the  exact  content  of  the  message 
that  must  be  provided  by  the  label.  The 
message  of  the  label  must  be  preceded 
by  a  heading  (  "WARNING"),  with  an 
alert  symbol,  and  state  the  following: 
DO  NOT  place  rear-facing  child  seat  on 

front  seat  with  air  bag. 
DEATH  OR  SERIOUS  INJURY  can 

occur. 

The  back  seat  is  the  safest  place  for 
children  12  and  under.  Also  required  for 
the  label  is  a  pictogram  showing  a  rear- 
facing  child  seat  being  impacted  by  an 
air  bag.  surrounded  by  a  red  circle  with 
a  slash  across  it.  Flexibility  as  to  the 
content  of  the  label  is  not  provided; 
thus,  wording  other  than  that  specified 
in  the  standard  is  not  permitted. 

First  Interim  Final  Rule 

On  April  17.  1997  (62  FR  18723). 
NHTSA  amended  S5.5.2(k)  to  permit, 
for  some  child  restraints,  the  addition  of 
the  phrase  "unless  air  bag  is  off'  after 
the  sentence  stating  "DO  NOT  place 
rear-facing  child  seat  on  front  seat  with 
air  bag."  The  amendment  responded  to 


'  Corrected  December  4.  1996  (61  FR  64297). 
December  11.  1996  (61  FR  65187).  and  January  2, 
1997  (62  FR  31) 
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a  request  from  Mercedes-Benz 
concerning  rear-facing  child  seats  that 
have  features  enabling  the  seat  to 
deactivate  the  passenger-side  air  bag. 

Mercedes  developed  a  rear-facing 
child  seat  with  a  device  that 
automatically  cuts  off  the  passenger-side 
air  bag  in  vehicles  designed  to  respond 
to  such  a  device.  The  cutoff  feature 
makes  it  possible  to  use  a  child  restraint 
system  on  the  front  seat  of  these 
vehicles  without  subjecting  the  child  to 
risk  of  injury  from  an  air  bag 
deployment.  Mercedes  believed  that  the 
first  statement  ("DO  NOT  place  rear- 
facing  child  seat  on  front  seat  with  air 
bag")  was  inappropriate  for  child 
restraints  with  a  feature  that  turns  off 
the  air  bag,  and  could  be  potentially 
confusing  to  owners  of  child  restraints 
that  are  marketed  as  compatible  with  a 
complementary  air  bag  system. 
Mercedes  suggested  that  the  amended 
label  should  be  permitted  on  a  child 
restraint  that  is  equipped  with  a  cutoff 
device,  if  the  cutoff  device 
automatically  deactivates  the  passenger- 
side  air  bag  and  activates  a  telltale  li^t 
in  the  vehicle  that  complies  with 
S4.5.4.3  of  Standard  No.  208,  "Occupant 
Crash  Protection"  (49  CFR  §  571.208). 

In  the  April  17,  1997  interim  final 
rule,  NHTSA  agreed  with  Mercedes  that 
adding  the  phrase  "unless  air  bag  is  off" 
would  clarify  the  message  of  the  label 
and  reduce  the  likelihood  of  confusing 
owners  of  child  seats  that  are  intended 
for  use  on  and  marketed  as  appropriate 
for  front  seat  positions  on  vehicles 
equipped  with  complementary  air  bag 
cutoff  devices.  The  agency  tentatively 
agreed  that  the  conditions  for  (a) 
automatic  deactivation  and  (b)  a  telltale 
meeting  S4.5.4.3  of  Standard  208, 
"reduce[dl  the  likelihood  that  a  child 
restraint  would  be  used  with  an  active 
air  bag."  Because  NHTSA  saw  no 
diminution  of  safety  resulting  from  the 
change,  the  agency  amended  the 
standard  to  accommodate  Mercedes' 
requesjtj 

Today's  Interim  Rule 

After  the  April  17,  1997  interim  final 
rule  was  issued,  Porsche  contacted  the 
agency  asking  whether  the  conditions 
for  automatic  deactivation  and  a  telltale 
meeting  S4.5.4.3  were  necessary 
requisites  to  allowing  the  phrase 
"unless  air  bag  is  off'  to  be  added  to  the 
child  seat  warning  label. 

Porsche  has  also  developed  a  rear- 
facing  child  seat  with  a  device  that  cuts 
off  the  passenger-side  air  bag  in  vehicles 
designed  to  respond  to  such  a  device. 
However,  unlike  Mercedes,  the  device  is 
not  automatic.  To  cut  off  the  passenger- 
side  air  bag,  a  specialized  buckle  tongue 
on  the  child  seat  must  be  inserted  into 


a  buckle  receiver  installed  under  the 
front  passenger  seat.  The  Porsche 
system  does  not  include  a  telltale  light 
complying  with  S4.5.4.3  of  Standard 
No.  208.  Instead,  the  air  bag  readiness 
indicator  flashes  for  10  seconds  to 
inform  the  driver  that  the  child  seat  has 
properly  cut  off  the  passenger-side  air 
bag.  If  the  vehicle  is  on  when  the  special 
buckle  is  inserted  in  the  receiver,  the 
warning  light  flashes  upon  insertion  of 
the  buckle.  If  the  vehicle  is  off  when  the 
special  buckle  is  inserted,  the  warning 
light  flashes  each  time  the  ignition  is 
turned  on.  Porsche  believes  that  its 
design,  while  different  from  the 
Mercedes  design,  also  warrants  the 
addition  of  the  phrase  "unless  air  bag  is 
off'  to  the  child  seat  warning  label  on 
Porsche's  rear-facing  child  seats. 

On  reexamining  the  interim  rule, 
NHTSA  has  tentatively  determined  that 
the  phrase  "unless  air  bag  is  off'  may 
be  added  to  a  child  seat  that  can 
deactivate  an  air  bag,  whether  or  not  the 
deactivation  is  automatic.  In  addition, 
the  agency  has  tentatively  determined 
that  specified  telltale  requirements  are 
unnecessary  so  long  as  a  signal  is 
provided  to  the  driver  that  the  air  bag 
has  been  disabled. 

If  an  air  bag  is  deactivated  by  a  device 
incorporated  into  a  child  safety  seat,  the 
danger  that  the  label  on  the  seat  warns 
against  will  not  be  present.  This  result 
can  be  achieved  as  effectively  by  non- 
automatic  means  as  by  automatic 
means.  The  question  raised  by  a  non- 
automatic  device  such  as  Porsche's  is 
whether  a  person  installing  the  seat  in 
a  vehicle  will  install  it  correctly.  If  the 
likelihood  of  correct  installation  is  very 
high,  allowing  the  addition  of  the 
phrase  "unless  air  bag  is  off"  to  the  label 
would  help  resolve  any  confusion  on 
the  part  of  the  person  installing  the  seat. 

In  the  case  of  the  device  employed  by 
Porsche,  the  child  safety  seat  is 
equipped  with  a  single  buckle  that  fits 
into  a  buckle  receiver  under  the 
vehicle's  seat.  The  buckle  fits  no  other 
part  of  the  vehicle.  The  correctness  of  its 
installation  is  evident,  both  by  the  click 
of  the  buckle  upon  its  insertion  into  the 
receiver  and  by  the  activation  of  a  visual 
signal  on  the  vehicle's  dash.  These 
features  offer  sufficient  assurance  of 
correct  installation,  in  the  agency's 
view,  to  warrant  the  modification  of  the 
label. 

The  nature  of  the  visual  signal  is  the 
second  issue  raised  by  the  Porsche 
request.  The  agency  considers  it 
essential  to  have  a  means  of  notifying 
the  driver  that  the  air  bag  has  been 
disabled.  In  the  first  interim  rule, 
NHTSA  said  that  the  phrase  may  be 
added  if  the  child  seat  has  a  device  that 


activates  a  telltale  complying  with 

S4. 5.4.3  of  Standlhi  208.  S4.5.4.3  states: 

A  telltale  light  on  the  dashboard  shall  be 
clearly  visible  from  all  front  seating 
positions  and  shall  be  illuminated 
whenever  the  passenger  air  bag  is 
deactivated.  The  telltale: 

(a)  Shall  be  yellow; 

(b)  Shall  have  the  identifying  words  "AER 
BAG  OFF"  on  the  telltale  or  within  25 
millimeters  of  the  telltale; 

(c)  Shall  remain  illuminated  for  the  entire 
time  that  the  passenger  air  bag  is 
deactivated: 

(d)  Shall  not  be  illuminated  at  any  time 
when  the  passenger  air  bag  is  not 
deactived;  and, 

(e)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
[Standard  208|. 

Upon  reexamining  the  need  for 
notifying  the  driver,  the  agency  has 
tentatively  determined  that  the  telltale 
requirements  of  Standard  208  are  not 
necessary,  as  stated  in  the  first  interim 
final  rule,  to  "reduce  the  likelihood  that 
a  child  restraint  would  be  used  with  an 
active  air  bag."  62  FR  at  18724.  The 
telltale  requirements  were  originally 
specified  for  a  cutoff  device  that 
operates  in  a  way  that  could  allow  an 
adult  to  use  the  front  passenger  seating 
position  with  the  air  bag  deactivated. 
The  requirements  ensure  that  there  is  a 
reminder  that  the  cutoff  device  should 
be  reset  whenever  the  vehicle's  front 
seat  is  no  longer  carrying  an  infant,  so 
that  the  air  bag  would  be  ready  when 
needed.  The  telltale  requirements  are 
intended  to  inform  an  adult  passenger, 
to  enable  him  or  her  to  see  the  warning 
light  and  understand  that  the  air  bag  is 
not  activated. 

In  contrast,  air  bag  deactivation 
systems  of  the  types  developed  by 
Mercedes  and  Porsche  deactivate  the  air 
bag  when  and  only  when  a  child 
restraint  is  present  and  reactivate  the  air 
bag  when  the  child  restraint  is  removed. 
Such  systems  render  it  highly  unlikely 
that  an  unknowing  adult  could  be 
seated  in  the  front  seating  position  with 
the  air  bag  deactivated.  Because  of  this 
difference,  a  telltale  meeting  S4.5.4.3  of 
Standard  208  does  not  appear  needed. 

NHTSA  has  tentatively  decided, 
however,  that  the  driver  should  be 
signaled  as  to  whether  the  child  seat  has 
deactivated  the  air  bag.  The  agency  has 
tentatively  concluded  that  the  signal 
must  continue  for  at  least  10  seconds 
after  deactivation  of  the  air  bag.  A  visual 
signal  could  include  a  dashboard  light. 

Because  this  rule  does  not  require  that 
a  dashboard  light  must  remain 
illuminated  for  the  entire  time  that  the 
passenger  air  bag  is  deactivated,  the 
agency  tentatively  concludes  that  the 
light  may  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
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Standard  208.  However,  such 
combination  must  not  dSfect  the 
compliance  of  the  readiness  indicator 
with  S4.5.2. 

This  amendment  clarifies  a 
requirement  and  avoids  possible 
confusion  resulting  from  the  required 
labeling.  Accordingly,  NHTSA  finds  for 
good  cause  that  an  immediate 
amendment  of  the  requirement  is  in  the 
public  interest. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  rule.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
interim  rule  will  be  considered,  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  interim  rule  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 


envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "nonsignificant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  amendments  pertain  to 
optional  label  changes  that  are  minor  in 
nature.  The  agency  concludes  that  the 
impacts  of  the  amendments  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  document  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  not  impose  any  new 
requirements  or  costs  on  manufacturers, 
but  instead  will  permit  a  manufacturer 
to  use  an  optional  label  on  its  child 
restraint  if  conditions  on  the  use  of  the 
label  are  met.  Further,  since  no  price 
increases  are  associated  with  the  rule, 
small  organizations  and  small 
governmental  units  are  not  be  affected 
in  their  capacity  as  purchasers  of  child 
restraints. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  enviroiunent. 

£■.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

F.  Civil  Justice  Reform 

This  rule  has  no  retroactive  effect. 
Under  49  U.S.C.  30103.  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Part  571  as  set 
forth  below. 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.213  is  amended  by 
revising  S5.5.2(k)(5),  to  read  as  follows: 

§  571 .21 3    Standard  No.  213,  Child 
Restraint  Systems. 

***** 

S5.5.2   *    *    * 

(k)   *   *   * 

(5)  If  a  child  restraint  system  is 
equipped  with  a  device  that  deactivates 
the  passenger-side  air  bag  in  a  vehicle 
when  and  only  when  the  child  restraint 
is  installed  in  the  vehicle  and  provides 
a  signal,  for  at  least  10  seconds  after 
deactivation,  that  the  air  bag  is 
deactivated,  the  label  specified  in  Figure 
10  may  include  the  phrase  "unless  air 
bag  is  off'  after  "on  front  seat  with  air 
bag." 
***** 

Issued  on  May  30, 1997. 
Philip  Recht, 

Deputy  Administrator. 

(PR  Doc.  97-14607  Filed  5-30-97;  3:22  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  th^Se  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  91 1  and  944 
[Docket  No.  FV97-911-1B  PR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Reopening  of  Comment  Period 
on  Proposed  Rule 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  rule  reopens  the  period 
for  filing  written  comments  on  proposed 
changes  to  the  minimum  size 
requirements  currently  prescribed  under 
the  lime  marketing  order  and  the  lime 
import  regulations.  The  proposed  rule 
covered  two  proposed  changes  to  the 
regulations.  One  proposed  change 
would  increase  the  minimum  size 
requirement  from  V/a  to  2  inches  in 
diameter  for  the  month  of  June,  which 
would  result  in  the  2  inch  minimum 
being  required  from  January  1  through 
June  30  of  each  year.  The  comment 
period  is  only  being  reopened  to  solicit 
comments  on  the  proposal  to  increase 
the  minimum  size.  Changes  in  import 
requirements  would  be  necessary  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  The  other 
proposed  change  would  revoke  the 
temporary  suspension  and  thereby 
maintain  continuous,  year  round, 
implementation  of  regulations.  An 
interim  final  rule  with  an  opportunity 
for  comments  is  being  published 
separately  concerning  the  suspension. 
DATES:  Comments  regarding  the 
minimum  size  requirements  must  be 
received  by  July  7, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  reopened  action. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  (Drder 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX: 
(202)  720-5698.  Comments  should 


reference  the  docket  number,  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  P.  O.  Box 
2276,  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770,  FAX:  (941) 
299-5169;  or  Kathleen  M.  Finn, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2530-S..  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  or  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  issued  under 
Marketing  Agreement  No.  126  and 
Marketing  Order  No.  911  [7  CFR  Part 
911),  both  as  amended,  regulating  the 
handling  of  limes,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  proposed  rule  was  also  issued 
under  section  8e  of  the  Act.  which 
provides  that  whenever  certain 
specified  commodities,  including  limes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  proposed  rule  was  issued  on 
April  25,  1997,  and  published  in  the 
April  29,  1997,  issue  of  the  Federal 
Register  (62  FR  23185).  It  proposed 
amending  §§911.311.  911.329,  911.344 
of  the  regulations  by  removing  a 
scheduled  June  1.  1997,  through 
December  31, 1997,  suspension  of 
regulations  maintaining  continuous, 
year  round,  handling  regulations.  This 
portion  of  the  proposed  rule  is  being 
handled  under  a  separate  rulemaking 
action. 

The  rule  also  proposed  amending 
§  911.344  of  the  order's  rules  and 
regulations  by  increasing  the  minimum 
size  requirement  from  IVb  inches  to  2 
inches  in  diameter  for  the  month  of 
June.  The  proposed  size  increase  also 


would  apply  to  imports,  consistent  with 
8e  of  the  Act.  The  comment  period  for 
this  portion  of  the  rule  is  being 
reopened  for  30  days  by  this  action. 

Two  comments  were  filed  requesting 
an  extension  of  time  to  file  comments. 
One  comment  was  from  a  Mexican 
exporter  and  the  other  from  a  Mexican 
exporters'  and  packers'  union  of  limes. 
Both  requested  that  the  comment  period 
be  extended  so  that  they  could 
adequately  analyze  the  proposal  and  its 
impact  on  their  businesses.  One 
commenter  requested  a  30-day  and  the 
other  a  90-day  extension  with  one 
concluding  that  the  proposal  would 
have  a  negative  effect  on  its  business 
and  the  other  noting  that  the  proposal 
would  have  a  direct  effect  on  its 
business. 

In  light  of  these  comments,  the 
E)epartment  has  determined  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period  on  the  proposed  rule  as 
it  pertains  to  increasing  the  minimum 
size.  A  30-day  extension  is  deemed 
appropriate.  A  30-day  conMnent  period 
on  the  proposal  has  already  been 
provided.  Such  action  will  provide 
interested  persons  the  opportunity  to 
review  the  rule  and  submit  additional 
written  views  and  information  pertinent 
to  the  potential  effect  of  the  action  on 
the  lime  industry.  Accordingly,  the 
comment  period  is  reopened  to  July  7, 
1997. 

List  of  Subiects 

7  CFR  Part  911 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefiruit.  Grapes,  Imports.  Kiwifruit, 
Limes,  Olives,  Oranges. 

Authority:  7  U.S.C.  601-674. 
Dated:  May  29. 1997. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 

[PR  Doc.  97-14651  Filed  6-2-97;  10:02  am] 
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ucPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart918 

[Docket  No.  FV-97-918-1PR] 

Fresh  Peaches  Grown  in  Georgia; 
Proposed  Termination  of  Marketing 
Order  No.  918 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  the  termination  of  the 
Federal  marketing  order  regulating  the 
handling  of  fresh  peaches  grown  in 
Georgia  (order)  and  the  rules  and 
regulations  issued  thereunder.  The 
order  does  not  reflect  current  industry 
structure  and  operating  procedures  and 
there  is  no  industry  support  for 
reactivating  the  order.  Therefore,  there 
is  no  need  to  continue  this  order. 
DATES:  Comments  must  be  received  by 
July  7,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington,  DC  20090-6456, 
Fax:  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  FederaJ  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone;  (941)  299-4770. 
Fax:  (941)  299-5169;  or  Caroline 
Thorpe,  Marketing  Order 
Administration  Branch,  F&V.  AMS. 
USDA.  room  2522-S.  P.O.  Box  96456. 
Washington.  DC  20090-6456;  telephone: 
(202)  720-8139.  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456.  room 
2523-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  governed  by  provisions  of 
section  608(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act  and  §918.81  of  the 
order. 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  proposed  rule  would  terminate 
the  order  regulating  the  handling  of 
peaches  grown  in  Georgia.  Sections 
918.81  and  918.82  of  the  order  contain 
the  authority  and  procedures  for 
termination. 

The  order  was  initially  established  in 
1942  to  help  the  industry  solve  specific 
marketing  problems  and  maintain 
orderly  marketing  conditions.  It  was  the 
responsibility  of  the  Peach  Industry 
Committee  (committee),  the  agency 
established  for  local  administration  of 
the  marketing  order,  to  periodically 
investigate  and  assemble  data  on  the 
growing,  harvesting,  shipping,  and 
marketing  conditions  of  Georgia 
peaches.  The  committee  tried  to  achieve 
orderly  marketing  and  improve 
acceptance  of  Georgia  peaches  through 
the  establishment  of  minimum  size, 
maturity  and  quality  requirements. 

The  Georgia  peacn  industry  has  not 
operated  under  the  marketing  order  for 
four  years.  The  order  and  all  of  its 
accompanying  rules  and  regulations 
were  suspended  March  1,  1993,  for  two 
years  (58  FR  8209).  At  the  request  of  the 
industry,  the  Department  extended  the 
suspension  for  two  more  years  (60  FR 
17633).  Regulations  have  not  been 
applied  under  the  order  since  1992.  and 
no  committee  has  been  appointed  since 
then.  The  only  regulations  the  industry 


is  using  are  for  research,  promotion,  and 
advertising.  This  is  handled  locally  by 
the  Georgia  Commodity  Commission 
through  a  Slate  program. 

In  1942,  when  the  marketing  order 
was  issued,  there  were  over  300  growers 
of  Georgia  peaches.  Currently,  there  are 
approximately  20  peach  growers. 

The  Department  contacted  many 
current  industry  members  ^ith  respect 
to  the  need  for  reinstating  the  marketing 
order.  Virtually  all  the  individuals 
corresponding  with  the  Department 
stated  they  were  not  interested  in 
reestablishing  the  order.  There  was  a 
peach  industry  meeting  held  on 
February  6,  1997,  in  Byron,  Georgia 
where  the  marketing  order  was  a  topic 
of  discussion.  There  was  no  support 
from  the  attendees  for  reactivating  or 
amending  the  order. 

There  have  been  changes  in  industry 
structiu'e  and  operating  procedures 
since  the  order  was  last  amended. 
Making  the  marketing  order  reflect  these 
changes  could  require  further 
amendments.  The  steps  necessary  to 
amend  and  reactivate  the  existing  order 
would  be  similar  to  what  would  be 
required  to  establish  a  new  order.  The 
need  for  a  new  or  amended  marketing 
order  would  have  to  be  justified  and 
supported  by  a  large  majority  of  Georgia 
peach  growers.  This  would  require  a 
public  hearing  and  a  grower 
referendum.  There  is  no  determinable 
industry  support  for  a  meu-keting  order. 
Thus,  there  is  little  justification  to 
continue  the  current  order. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  8  handlers  of 
Georgia  peaches  who  would  be  subject 
to  regulation  under  the  marketing  order 
and  approximately  20  peach  growers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
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$500,000.  The  majority  of  the  Georgia 
peach  growers  and  handlers  may  be 
classiBed  as  small  entities. 

This  proposed  rule  would  terminate 
the  order  regulating  the  handling  of 
peaches  grown  in  Georgia.  The  order 
and  its  accompanying  rules  and 
regulations  have  been  suspended  since 
March  1, 1993.  No  regulations  have 
been  implemented  since  the  1990-91 
season,  and  there  is  no  indication  that 
such  regulations  will  again  be  needed. 

The  industry  has  been  operating 
without  a  marketing  order  since  its 
suspension.  Reestablishing  the  order 
would  mean  additional  cost  to  the 
industry  stemming  from  assessments  to 
maintain  the  order  and  any  associated 
costs  generated  by  regulation.  By  not 
reinstating  the  marketing  order,  the 
ilidustry  benefits  from  avoiding  these 
costs.  Because  the  industry  has  been 
operating  without  an  order  for  four 
years,  the  termination  of  the  order 
would  have  no  noticeable  effect  on 
either  small  or  large  operations. 

The  Department  attempted  to  solicit 
as  much  industry  input  on  this  decision 
as  possible.  The  Department  sent  a  letter 
to  current  industry  members  it  was  able 
to  identify  seeking  comments  on  the 
need  for  reinstating  the  marketing  order. 
There  was  a  peach  industry  meeting 
held  on  February  6,  1997,  in  Byron, 
Georgia  where  the  marketing  order  was 
a  topic  of  discussion.  In  addition,  this 
action  provides  the  opportiuiity  for  all 
interested  persons  to  comment  on  this 
proposal. 

Tne  Department  believes  that 
conducting  a  termination  referendum 
would  merely  reaffirm  the  Georgia 
peach  industry's  continued  lack  of 
interest  in  reactivating  the  marketing 
order  and  that  conducting  such  a 
referendum  would  be  wasteful  of 
Departmental  and  public  resources. 

Therefore,  pursuant  to  section 
608c(16)(A)  of  the  Act  and  §  918.81  of 
the  order,  the  Department  is  considering 
the  termination  of  Marketing  Order  No. 
918,  covering  peaches  grown  in  Georgia. 
If  the  Secretary  decides  to  terminate  the 
order,  trustees  would  be  appointed  to 
continue  in  the  capacity  of  concluding 
and  liquidating  the  af&irs  of  the  former 
committee. 

Section  608c(16)(A)  of  the  Act 
requires  the  Secretary  to  notify  Congress 
60  days  in  advance  of  the  termination  of 
a  Federal  marketing  order.  Congress  was 
notified  of  this  proposed  termination  on 
April  25,  1997. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 


List  of  Subjects  in  7  CFR  Part  918 

Marketing  agreements.  Peaches, 
Reporting  and  recordkeeping 
requirements. 

PART  918— {REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  and  under  authority  of  7 
U.S.C.  601-674,  7  CFR  part  918  is 
proposed  to  be  removed. 

Dated:  May  29,  1997. 

Michael  V.  Dunn, 

Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 
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Personnel  Assurance  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Proposed  Rulemaking 
and  Public  Hearings. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  today  proposes 
Personnel  Assurance  Program  (PAP) 
procedures  and  standards  for  DOE  and 
DOE  contractor  employees  who  are 
assigned  nuclear  explosive  duties  at 
DOE  facilities.  The  PAP  is  a  systematic 
program,  previously  established  by 
internal  DOE  directive,  to  prevent 
accidental  or  unauthorized  detonation 
of  nuclear  explosives  as  a  result  of 
assignment  of  nuclear  explosives  duties 
to  employees  who  have  become 
emotionally,  mentally,  or  physically 
incapacitated.  The  proposed  rule 
includes  medical  standards  for 
evaluating  E)OE  and  contractor 
employees  in  the  PAP. 
DATES:  Written  comments  (7  copies)  on 
the  proposed  rule  must  be  received  by 
the  Department  on  or  before  August  4, 
1997. 

Oral  views,  data,  and  arguments  may 
be  presented  at  public  hearings  which 
are  scheduled  as  follows: 

1.  July  8,  1997,  9  a.m.-12  noon  and 
5  p.m-8  p.m.,  Amarillo,  TX. 

2.  July  10,  1997, 10  a.m.-12  noon  and 
2  p.m-5  p.m..  North  Las  Vegas,  NV. 

Requests  to  speak  at  a  hearing  should 
be  phoned  in  to  the  Department,  (202) 
586-3012,  no  later  than  4  p.m.  on  July 
3,  1997,  for  both  hearings. 

The  length  of  each  oral  presentation  is 
limited  to  10  minutes. 
ADDRESSES:  Written  comments  (7 
copies)  should  be  mailed  to:  U.S. 


Department  of  Energy,  Office  of  Defense 
Programs,  DP-21,  ciocket  Number  DP- 
RM-97-100,  1000  Independence  Ave. 
SW.,  Washington,  DC  20585.  Requests 
to  speak  at  a  hearing  may  be  phoned  in 
to  (202)  586-3012.  The  public  hearings 
will  be  held  at  the  following  locations. 

1.  Amarillo,  TX,  Sunset  Qjnvention 
Center,  3701  Plains  Blvd  (at  Western), 
Suite  135. 

2.  North  Las  Vegas,  NV,  USDOE,  232 
Energy  Way  (off  Losee  Rd),  room  A- 
106/107  (first  floor,  "The  Great  Basin 
Room"). 

Copies  of  transcripts  from  hearings 
and  written  comments  may  be  inspected 
and  photocopied  in  the  EX3E  Freedom  of 
Information  Reading  Room,  Room  lE- 
190,  (202)  586-6020,  between  the  hours 
of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

For  additional  information  concerning 
public  participation  in  this  rulemaking, 
see  the  "Opportunity  for  Public 
Comment"  section  in  the 
Supplementary  Information  section  of 
this  proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  concerning  the 
proposed  rule:  Mr.  Randall  Weidman, 
U.S.  Department  of  Energy.  Office  of 
Defense  Programs  (DP-21),  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585, (301)  903-3154. 

For  further  information  concerning 
Subpart  B,  Medical  Assessments  for 
PAP  Certification  and  Recertification: 
Mr.  Kenneth  O.  Matthews,  Office  of 
Occupational  Medicine  and  Medical 
Surveillance  (EH-61),  1000 
Independence  Ave.  SW.,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  (301)  903-6398. 

For  further  information  concerning 
the  public  hearings  and  submitting 
written  comments:  Ms.  Andi  Kasarsky, 
(202) 586-3012. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Pursuant  to  the  Atomic  Energy  Act  of 
1954  (Act),  DOE  owns  defense  nuclear 
facilities  in  various  locations  in  the 
United  States  which  are  operated  by 
management  and  of)erating  contractors 
under  DOE  supervision.  These  facilities 
are  involved  in  researching,  testing, 
producing,  disassembling,  and 
transporting  of  nuclear  explosives 
which,  when  mated  with  Department  of 
Defense  provided  deUvery  systems, 
become  nuclear  weapon  systems. 

Pursuant  to  section  161  of  the  Act,  42 
U.S.C.  2201  (b),  (i)(3),  and  (p),  DOE  and 
its  predecessor  agencies — the  Atomic 
Energy  Commission  (AEC)  and  the 
Energy  Research  and  Development 
Administration  (ERDA) — have  used 
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some  version  of  the  PAP  to  certify, 
actively  monitor,  and  periodically 
recertify  personnel  as  suitable  to 
perform  nuclear  explosive  duties  in  a 
safe  and  reliable  manner.  PAP  provides 
for  disqualification  of  persons  from 
performance  of  nuclear  explosive  duties 
who  fail  to  meet  PAP  requirements  for 
emotional,  mental,  and  physical 
capability.  In  DOE's  internal 
administrative  directives.  DOE  Order 
452.2,  formerly  DOE  Order  5610.11, 
"SAFETY  OF  NUCLEAR  EXPLOSIVE 
OPERATIONS,"  the  term  "Nuclear 
Explosive  Duties  '  has  been  defined  to 
include  DOE  or  contractor  employees 
who  have  custody  of  or  "access"  to  a 
nuclear  explosive.  "Access"  has  been 
defined  to  mean:  "The  proximity  to  a 
nuclear  explosive  that  affords  a  person 
the  opportunity  to  tamper  with  it  or  to 
cause  a  detonation." 

All  PAP-certified  employees  are 
subject  to  continuous  review  and 
evaluation.  The  certification  of  such 
employees  is  subject  to  immediate 
review  in  light  of  facts  and 
circumstances  about  an  employee  or  an 
employee's  behavior  indicating  a 
reliability  risk  that  warrants  protective 
action  to  neutralize  a  nuclear  explosive 
hazard  by  having  an  individual 
immediately  removed  from  nuclear 
explosive  duties.  Immediate  removal 
does  not  constitute  a  determination  that 
the  individual  is  unsuitable  for  nuclear 
explosive  duties,  but  indicates  that  the 
individual's  suitability  is  in  question. 

The  PAP  procedures  and  standards 
are  legally  binding  on  contractors  under 
the  terms  and  conditions  of  their 
contractual  agreements  which  require 
them  to  comply  with  applicable  DOE 
directives.  They  also  apply  to  contractor 
personnel  and  could  serve  as  the  basis 
for  the  contractor  to  take  action  affecting 
an  employee's  employment  rights. 

In  1992,  the  Independent  Guard 
Association  of  Nevada,  Local  No.  1, 
representing  PAP-certifiable  civilian 
security  guards  employed  by 
Wackenhut  Security,  Inc.,  at  DOE's 
Nevada  Test  Site,  brought  suit 
challenging  DOE  Order  5610.11, 
"NUCLEAR  EXPLOSIVE  SAFETY," 
which  established  the  Department's 
nuclear  explosive  and  weapons  safety 
program,  including  the  PAP.  The  DOE 
Order  was  challenged  for  failure  to 
promulgate  it  through  public  notice  and 
comment  in  compliance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  In  Independent  Guard  Association 
of  Nevada  v.  O'Leary,  No.  CV-S-92- 
204-LDG-LRL  (D.  Nev.  June  14. 1996), 
the  District  Court  enjoined  DOE  from 
enforcing  the  requirements  section 
(secUon  2)  of  DOE  Order  5610.11. 
Chapter  I.  against  contractor  employees 


pending  notice  and  comment 
rulemaking  under  5  U.S.C.  553.  DOE  is 
now  publishing  this  notice  of  proposed 
rulemaking  to  codify  the  PAP  employee 
certification  procedures  and  standards 
and  other  PAP-related  policies, 
including  the  responsibilities  of  the  Site 
Occupational  Medical  Director  (SOMD) 
and  other  medical  personnel.  Subject  to 
consideration  of  comments  that  are 
submitted  in  response  to  this  notice, 
DOE  intends  to  issue  a  final  rule 
establishing  PAP  procedures  and 
standards,  including  medical 
assessment  requirements  applicable  to 
the  DOE  and  contractor  employees 
performing  nuclear  explosive  duties. 

Today's  notice  of  proposed 
rulemaking  contains  provisions  that  are 
similar  to  those  in  a  notice  of  interim 
procedures  and  standands  DOE 
published  in  the  Federal  Register  on 
October  9.  1996  (61  FR  53018).  DOE 
published  the  interim  procedures  and 
standards  after  finding  good  cause  for 
making  them  immediately  effective 
pending  completion  of  notice  and 
comment  rulemaking.  The  proposal 
published  today  goes  beyond  the 
interim  procedures  and  standards  by 
proposing,  in  Subpart  B.  more  detailed 
administrative  procedures  and 
standards  for  the  conduct  of  medical 
assessments  used  for  PAP  certification 
and  recertification. 

n.  Description  and  Basis  for  Proposed 
PAP  Procedures  and  Standards 

The  program  elements  of  certification, 
periodic  recertification.  and  physical 
and  psychological  evaluation  for  cause 
are  based  on  DOE's  experience,  as  well 
as  the  experience  of  DOE's  predecessor 
agencies  for  over  30  years.  Both  the  AEC 
and  ERDA  had  provisions  in  their 
manuals  for  the  PAP,  and  DOE  has  had 
internal  administrative  directives  setting 
forth  PAP  policies.  Today's  proposed 
rule  contains  several  modifications  of 
the  PAP  as  set  forth  in  DOE  directives. 
This  part  of  the  Supplementary 
Information  section  discusses  the 
meaning  of,  and  the  basis  for,  those 
modifications  and  other  proposed 
provisions  of  the  proposed  rule  that 
require  explanation. 

A.  Discussion  of  Subpart  A: 
Certification.  Recertification,  and 
Revocation  of  PAP  Certification 

Subpart  A  includes,  with  few 
substantive  changes,  the  provisions  of 
the  interim  procedures  and  standards 
published  by  DOE  on  October  9,  1996, 
except  for  section  11  of  the  interim 
procedures  and  standards  dealing  with 
medical  assessments.  The  medical 
assessment  provisions  have  now  been 
incorporated  in  an  expanded  set  of 


medical  assessment  provisions  in 
Subpart  B  of  this  proposed  rule. 

Proposed  §  711.3  sets  forth  definitions 
that  apply  to  this  Part.  The  definitions 
of  "access,"  "custody,"  "nuclear 
explosive,"  "nuclear  explosive  area," 
"nuclear  explosive  duties,"  and  "pit" 
were  developed  in  consultation  with  a 
variety  of  interested  stakeholders  and 
experts  and  have  been  included  in 
internal  DOE  orders  and  directives.  The 
term  "alcohol  use  disorder"  is  included 
as  a  substitute  for  the  term  "alcohol 
abuse"  that  was  used  in  the  interim 
procedures  and  stsmdards.  The 
definition  of  "alcohol  use  disorder"  is 
used  in  the  occupational  medical  field 
to  describe  the  condition  referred  to  in 
the  interim  procedures  and  standards  as 
alcohol  abuse. 

"Hallucinogen"  is  defined,  for 
purposes  of  PAP,  as  any  hallucinogenic 
drug  or  substance  that  causes 
flashbacks.  A  definition  of  "flashback" 
is  included.  The  basis  for  these  terms  is 
discussed  more  fully  in  connection  with 
§  711.5.  "General  requirements."  The 
definition  of  "illegal  drug"  tracks  the 
definitions  of  "illegal  drug"  in  10  CFR 
707.4  ("Workplace  Substance  Abuse 
Programs  at  DOE  Sites")  and  10  CFR 
710.54  (applicable  to  DOE's  Personnel 
Security  Assurance  Program). 

Proposed  §  711.4  contains  general 
provisions  that  describe  and  define  the 
scope  of  the  PAP.  Paragraph  (a)  Would 
establish  that  PAP  certification  is  in 
addition  to  any  other  qualification 
requirements  that  may  apply  to  a 
particular  job.  Paragraph  (b)  would 
preserve  the  contractor's  authority  to 
establish  stricter  standards,  including 
medical  standards,  for  individuals  the 
contractor  nominates  for  PAP 
certification  or  recertification.  Paragraph 
(c)  would  provide  that  the  failure  of  an 
individual  to  be  certified  or  recertified 
in  the  PAP  shall  not,  by  itself,  be  cause 
for  questioning  the  individual's 
qualification  for  non-PAP  duties  or  for 
loss  of  pay  or  other  employment 
benefits.  While  an  individual's  failure  to 
be  recertified  in  the  PAP  would  not 
automatically  be  cause  for  denial  of 
non-PAP  employment  or  loss  of  pay, 
conduct  that  leads  to  an  individual's 
removal  from  the  PAP  (e.g.. 
participation  in  illegal  drug  activity) 
may  be  the  basis  for  an  adverse 
personnel  management  action  (e.g., 
participation  in  illegal  drug  activity). 
Paragraph  (e)  would  grant  broad 
authority  to  the  operations  office 
manager  to  delegate  most  PAP 
responsibilities  to  lower-level  DOE 
officials.  This  delegation  would  provide 
necessary  flexibility  in  implementing 
the  PAP. 
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Proposed  §  711.5(b)(3)  would  require 
each  individual  in  the  PAP  to  be  tested 
for  illegal  drugs  at  least  once  each 
calendar  year  in  an  unannounced  and 
unpredictable  manner.  In  addition  to 
this  random  testing,  DOE  may  test  an 
individual  for  cause  or  reasonable 
suspicion  of  illegal  drug  use,  or  after  an 
accident  or  an  unsafe  practice  involving 
the  individual.  Drug  testing  procedures 
are  dealt  with  in  §  711.42. 

Proposed  §  711.5(b)(4),  and  §  711.43 
in  Subpart  B,  set  forth  a  special  policy 
for  disqualification  from  the  PAP  for 
hallucinogen  use.  "Hallucinogen"  is 
defined  in  proposed  §  711.3  so  as  to 
limit  PAP-disqualifying  hallucinogens 
to  those  hallucinogenic  drugs  or 
substances  that  cause  flashbacks.  The 
proposed  rule  provides  that 
hallucinogen  use  more  than  5  years 
earlier  is  not,  in  itself,  an  adequate  basis 
for  denying  certification  or 
recertification.  The  5-year  rule  reflects  a 
period  of  time  that  should  elapse,  as  a 
protective  practice,  to  minimize  the 
likelihood  of  flashbacks.  "Flashback"  is 
the  term  used  to  describe  a  transient, 
spontaneous  recurrence  of  certain 
aspects  of  a  person's  hallucinogen 
experience.  Flashbacks  typically  have 
all  of  the  qualities  of  the  original 
experience,  and  they  are  strongly  felt. 
Because  flashbacks  are  sudden,  often 
unpredictable,  largely  involuntary, 
dramatic  alterations  of  emotional  state, 
perception,  sensation,  and  behavior,  an 
accident  would  likely  result  if  a 
flashback  were  to  occur  during  the 
performance  of  a  hazardous  task. 
Flashbacks  may  occur  within  a  few  days 
after  hallucinogen  use,  or  they  may 
occur  a  few  weeks,  months,  or  even 
years  later.  In  developing  the  proposed 
5-year  rule,  DOE  has  consulted  with 
experts  at  the  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration  of  the 
Department  of  Health  and  Human 
Services.  DOE  has  placed  the  views,  and 
a  review  of  relevant  studies,  submitted 
by  the  National  Institute  on  Drug  Abuse, 
in  the  docket  established  for  this 
rulemaking.  Although  an  individual 
who  used  a  hallucinogen  more  than  5 
years  earlier  would  be  considered  for 
nuclear  explosive  duties,  proposed 
§  711.43  provides  that  an  individual 
who  has  used  a  hallucinogen  must 
undergo  a  medical  evaluation  to 
determine  reliability.  In  addition,  the 
individual  must  have  an  acceptable  job 
record  and  observed  behavior. 

Proposed  §  711.6  sets  forth  details  of 
the  PAP  certification  process.  Paragraph 
(a)  would  assign  the  PAP  certifying 
official  the  responsibility  for  making  the 
initial  decision  to  certify  or  recertify  an 
individual  in  the  PAP.  The  PAP 
certifying  official  may  be  the  operations 


office  manager,  but  more  typically  it 
will  be  a  lower-level  official  who  has 
been  delegated  the  certification 
authority  by  the  operations  office 
manager  or,  on  occasion,  by  the 
Secretary  of  Energy.  Paragraph  (b) 
would  direct  each  operations  office 
manager  who  has  jurisdiction  over  PAP 
certification  to  issue  implementing 
instructions  that  accomplish  specified 
objectives.  Because  of  the  varied  nature 
of  the  workforce  at  DOE  sites,  the 
proposed  rule  does  not  dictate  the 
implementation  details,  but  rather  sets 
forth  performance  standards  for  PAP 
implementation. 

Proposed  §  711.7  would  require  PAP 
administrators  to  maintain  a  list  of 
individuals  certified  in  the  PAP.  The 
required  list  would  be  used  for  EKDE 
program  administration  purposes  only, 
and  would  not  be  considered  as  an 
authorization  for  an  individual  to 
perform  PAP  duties. 

Proposed  §  711.9  would  impose  an 
obligation  on  supervisors  to  report  any 
observed  or  reported  condition  or 
behavior  of  a  PAP  individual  that  gives 
rise  to  a  reasonable  belief  that  the 
individual  may  not  be  able  to  perform 
assigned  tasks  in  a  safe  and  reliable 
manner.  Proposed  §  711.10  would 
impose  the  same  obligation  on 
individuals  in  the  PAP,  including  a  duty 
of  self-reporting.  The  non-exclusive  list 
in  §  711.9(b)  includes  a  variety  of 
conditions  and  behavior  that  may  raise 
PAP  concerns.  It  is  emphasized  the 
purpose  of  this  reporting  is  only  to 
determine  whether  an  individual  should 
be  removed  from  nuclear  explosive 
duties. 

Proposed  §§  711.11  through  711.16 
would  prescribe  the  procedures  that 
must  be  followed  for  resolving  issues 
related  to  denied  of  certification  or 
recertification  and  revocation  of  PAP 
certificatioa.  Proposed  §  711.11  would 
provide  for  the  immediate  removal  of 
any  PAP-certified  individual  from 
nuclear  explosive  duties  if  a  question  is 
raised  about  that  individual's 
suitability. 

Proposed  §  711.12  deals  with  the 
evaluation  following  temporary  removal 
from  nuclear  explosive  duties;  the 
reconmiendation  of  the  PAP  certifying 
official;  and  the  operations  office 
manager's  initial  decision  and  decision 
following  a  request  for  reconsideration 
or  a  hearing  before  a  certification  review 
hearing  officer. 

Proposed  §  711.13  concerns  the 
appointment  of  a  certification  review 
hearing  officer  and  DOE  legal  counsel. 
Paragraph  (a)(2)  would  ensure  the 
independence  of  the  hearing  officer  by 
providing  that  the  hearing  officer  may 
not  have  prior  involvement  with  the 


matter  for  which  a  hearing  is  requested, 
nor  be  directly  supervised  by  any 
person  who  is  involved  in  the  matter. 
Subject  to  the  restrictions  in  paragraph 
(a),  the  operations  office  manager  would 
have  discretion  in  selecting  a  hearing 
officer.  Depending  on  the  availability  of 
personnel  and  the  needs  of  a  particular 
case,  the  manager  may  appoint  a 
qualified  field  office  attorney  to  serve  as 
hearing  officer  or  request  the  DOE  Office 
of  Hearings  and  Appeals  to  assign  a 
hearing  officer. 

Proposed  §  711.16  would  provide  an 
individual  who  has  been  denied 
certification  or  recertification  the  right 
to  appeal  the  operations  office 
manager's  final  decision  to  the  Assistant 
Secretary  for  Defense  Programs  within 
20  working  days  after  receipt  of  the 
manager's  decision. 

B.  Discussion  of  Subpart  B:  Medical 
Assessments  for  PAP  Certification  and 
Recertification 

Subpart  B  includes  the  substance  of 
the  medical  assessment  provisions  in 
section  11  of  the  interim  procedures  and 
standards,  including  the  requirements 
for  illegal  drug  and  alcohol  use  disorder 
evaluation  and  testing.  In  addition. 
Subpart  B  contains  definitions  that 
apply  to  the  medical  assessment 
program;  provisions  on  the 
responsibilities  of  PAP-designated 
physicians  and  psychologists,  the 
SOMD.  and  other  DOE  officials;  general 
medical  standards  for  PAP  certification; 
and  administrative  requirements  for 
medical  assessments,  including 
provisions  for  the  maintenance  of 
medical  records. 

Proposed  §711.22  includes 
definitions  that  are  used  in  Subpart  B. 
The  focus  of  a  medical  assessment 
under  this  subpart  is  on  a  PAP 
individual's  fitness  for  duty.  The  term 
"fitness  for  duty"  is  defined  to  mean 
that  the  physical  and  mental  health  of 
a  PAP  individual  is  adequate  for  the 
performance  of  nuclear  explosive  duties 
in  a  safe  and  reliable  marmer.  It  is  noted 
that  "fitness  for  duty"  is  narrower  than 
the  concept  of  "PAP  suitability"  used 
throughout  Subpart  A.  "PAP  suitability" 
is  a  term  of  longstanding  use  in  the  PAP. 
It  encompasses  all  of  the  conditions  or 
behavior  listed  in  §  711.9(b),  some  of 
which  may  not  involve  the  physical  or 
mental  health  of  an  individual. 

Proposed  §  711.30  sets  forth  the 
minimum  qualifications  of  designated 
physicians  and  their  responsibilities. 
The  designated  physigian  at  a  DOE  site 
may  serve  multiple  functions,  including 
serving  as  the  security  designated 
physician,  the  Medical  Review  Officer, 
and  firefighter  designated  physician. 
Proposed  §  711.31  sets  forUi  the 
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minimum  qualifications  and 
responsibilities  of  designated 
psychologists.  The  designated 
psychologist  reports  directly  to  the 
SOMD  and  has  the  principal 
responsibility  for  assessing  the 
psychological  fitness  of  individuals  in 
the  PAP.  The  SOMD's  role  in 
nominating  designated  physicians  and 
psychologists  and  overseeing  the  PAP 
medical  assessment  program  is  covered 
in  proposed  §  711.32. 

Proposed  §711.40  contains  the 
general  medical  standards  that  must  be 
met  by  individuals  certified  in  the  PAP. 
An  individual  must  be  free  of  any 
mental,  emotional,  physical  or  medical 
condition  or  behavior  that  is  likely  to 
result  in  impaired  ability  to  perform 
assigned  duties  in  a  safe  and  reliable 
manner.  Paragraphs  (a)  through  (f)  list 
conditions  or  behavior  that  may 
disqualify  an  individual  from  nuclear 
explosive  duties.  A  medical  assessment, 
conducted  as  provided  in  Subpart  B,  is 
required  to  determine  whether  an 
individual  will  be  denied  initial 
certification  or  recertification  because  of 
any  of  the  listed  conditions  or 
behaviors. 

Proposed  §  711.41  establishes 
requirements  for  the  PAP  medical 
assessment  process.  Paragraph  (a)  would 
give  the  designated  physician  the 
overall  responsibihty,  subject  to 
supervision  by  the  SOMD,  for  the 
medical  assessment  of  PAP  individuals 
for  certification  and  recertification. 
Paragraph  (b)  would  require  DOE  and 
contractor  employers  to  provide  a  job 
task  analysis,  as  defined  in  §  71 1.22,  to 
the  designated  physician  and  designated 
psychologist  as  a  prerequisite  to  each 
medical  assessment  and  psychological 
evaluation.  Paragraph  (c)  would  require 
that  medical  assessments  shall  be 
conducted  each  time  there  is  a  "medical 
contact."  Medical  contacts  include  the 
medical  assessments  required  for  initial 
recertification,  annual  recertification, 
and  recertification  that  occurs  following 
the  revocation  of  an  individual's 
removal  from  nuclear  explosive  duties. 
Medical  contacts  also  occur  if  an 
individual  is  transferred  to  a  different 
job,  is  self-referred  or  referred  by  his  or 
her  employer  for  evaluation,  returns  to 
work  after  an  absence  for  which  an 
evaluation  is  required  by  DOE 
directives,  and  if  an  individual's  legal 
drug  use  is  reviewed. 

Paragraph  (d)  presents  details  about 
medical  assessments  that  involve  a 
psychological  evaluation.  It  refers  to  the 
use  of  a  "generally  accepted,  self- 
reporting  psychological  inventory  tool" 
together  with  a  "semi-structured 
interview",  both  of  which  are  required 
initially.  Also,  the  semi-structured 


interview  is  part  of  the  annual  medical 
assessment  for  recertification,  while  the 
psychological  inventory  tool  is  required 
every  third  year  as  part  of  the  medical 
assessment  for  recertification.  The 
Minnesota  Multi-phasic  Personality 
Inventory  is  an  example  of  a 
psychological  inventory  tool.  A  "semi- 
structured  interview"  means  an 
interview  by  a  designated  psychologist 
who  has  the  latitude  to  vary  the  focus 
and  content  of  the  questions  depending 
upon  the  interviewee's  responses. 

Paragraph  (f)  concerns  the  handling  of 
completed  medical  assessments. 
Paragraph  (0(1)  applies  in  cases  of 
initial  certification  and  recertification  in 
which  the  PAP  individual  is  determined 
to  meet  the  requirements  for 
recertification.  In  such  cases,  the 
designated  physician  is  directed  to 
submit  the  completed  medical 
assessment  to  the  SOMD,  who  shall 
forward  a  recommendation  based  on  the 
assessment  to  the  individual's 
administrative  organization  and  the  PAP 
certifying  official.  Paragraph  (f)(2) 
applies  to  cases  in  which  a  currently 
certified  individual  fails  to  meet  the 
requirements  for  recertification.  In  such 
cases,  the  designated  physician  is 
directed  to  immediately  inform  the  PAP 
certifying  official  and  the  PAP 
individual's  administrative 
organization. 

Proposed  §  711.42  deals  with  policies 
applicable  to  detecting  and  acting  with 
regard  to  positive  indications  of  drug 
abuse.  "Drug  abuse"  is  defined  in 
proposed  §  711.22  to  mean  use  of  an 
illegal  drug  or  misuse  of  a  legal  drug. 
Paragraph  (b)  cross-references  10  CFR 
part  707  which  provides  DOE's  general 
policy  to  promote  drug-free  workplaces, 
and  applies  to  DOE  contractors 
performing  work  at  DOE-owned  or 
controlled  sites.  Paragraph  (d) 
establishes  conditions  on  reinstatement 
in  the  PAP  following  rehabilitation. 
Proposed  §  711.43,  "Evaluation  of 
hallucinogen  use,"  is  discussed  in 
connection  with  proposed  §  711.5, 
"General  requirements,"  in  Subpart  A. 

Proposed  §  711.44  concerns  medical 
assessments  for  alcohol  use  disorder 
and  specifies  the  blood  alcohol 
concentration  level  that  warrants 
enforcement  action.  Based  on  a  review 
of  the  practices  of  the  Federal  Aviation 
Administration  with  regard  to  airplane 
pilots  (14  CFR  91.17(a)(1);  49  CFR 
382.505(b)),  DOE  has  adopted  the  policy 
of  prohibiting  alcohol  consumption 
within  an  8-hour  period  preceding 
nuclear  explosive  duties  and  does  not 
permit  an  individual  to  perform  nuclear 
explosive  duties  for  a  minimum  of  24 
hours  in  the  event  a  confirmatory  breath 
alcohol  test  result  is  at  or  above  0.02 


percent.  Removal  from  nuclear 
explosive  duties  due  to  results  of  a 
confirmatory  breath  alcohol  test  could 
lead  to  revocation  of  PAP  certification, 
but  there  is  provision  for  reinstatement 
following  completion  of  an  approved 
alcohol  treatment  program. 

Proposed  §  711.45  sets  forth 
requirements  that  apply  to  maintenance 
of  medical  records.  Paragraph  (c)  would 
establish  stringent  protections  for 
psychological  records,  which  are  to  be 
maintained  separately  from  other 
medical  records  of  PAP  individuals. 

ni.  Opportunity  for  Public  Comment 

A.  Written  Comment  Procedures 

Written  comments  (7  copies)  should 
be  identified  on  the  outside  of  the 
envelope,  and  on  the  comments 
themselves,  with  the  designation: 
"Personnel  Assurance  Program  NOPR, 
Docket  Number  DP-RM-97-100"  and 
must  be  received  by  the  date  specified 
at  the  beginning  of  this  notice.  In  the 
event  any  person  wishing  to  submit  a 
written  comment  cannot  provide  seven 
copies,  alternative  arrangements  may  be 
made  in  advance  by  calling  Ms.  Andi 
Kasarsky  at  (202)  586-3012. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  notice  and  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  the 
proposed  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rule  Docket  File  in  DOE's  Freedom  of 
Information  Reading  Room.  In  addition, 
a  transcript  of  the  proceedings  of  the 
public  hearings  will  be  filed  in  the 
docket. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 
two  copies  from  which  the  information 
claimed  to  be  confidential  has  been 
deleted.  The  DOE  will  make  its  own 
determination  of  any  such  claim. 

B.  Public  Hearing  Procedures 

The  time  and  place  of  the  public 
hearings  are  indicated  at  the  beginning 
of  this  notice.  The  Department  invites 
any  person  who  has  an  interest  in  the 
proposed  regulation,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest,  to  make 
a  request  for  an  opportunity  to  make  an 
oral  presentation  at  the  hearing. 
Requests  to  speak  should  be  sent  to  the 
address  or  phone  number  indicated  in 
the  ADDRESSES  section  of  this  notice  and 
be  received  by  the  time  specified  in  the 
DATES  section  of  this  notice. 
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The  person  making  the  request  should 
provide  a  phone  number  where  they 
may  be  reached  during  the  day.  Each 
person  selected  to  speak  at  a  public 
hearing  will  be  notified  as  to  the 
approximate  time  that  they  will  be 
speaking.  They  should  bring  seven  (7) 
copies  of  their  statement  to  the  hearing. 
In  the  event  any  person  wishing  to 
testify  cannot  meet  this  requirement, 
alternative  arrangements  may  be  made 
in  advance  with  Ms.  Andi  Kasarsky, 
(202) 586-3012. 

The  DOE  reserves  the  right  to  select 
persons  to  be  heard  at  each  hearing,  to 
schedule  their  presentations,  and  to 
establish  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to  ten 
minutes,  unless  modified  based  on  the 
number  of  persons  requesting  to  speak. 

A  Departmental  official  will  be 
designated  to  preside  at  the  hearing.  The 
hearing  will  not  be  a  judicial  or  an 
evidentiary-type  hearing,  but  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  section  501  of  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7191.  At  the  conclusion  of  all  initial  oral 
statements,  each  person  will  be  given 
the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  Presiding 
Officer  at  the  hearing. 

If  DOE  must  cancel  a  hearing,  EKDE 
will  make  every  effort  to  publish  an 
advance  notice  of  such  cancellation  in 
the  Federal  Register.  Notice  of 
cancellation  will  also  be  given  to  all 
persons  scheduled  to  speak  at  the 
hearing.  Hearing  dates  may  be  canceled 
in  the  event  no  public  testimony  has 
been  scheduled  in  advance. 

IV.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  rulemaking  has 
not  been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685. 
October  30,  1987)  requires  that 
regulations,  rules,  legislation,  and  other 
policy  actions  be  reviewed  for  any 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 


Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  the  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  policy  action.  The 
Department  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  there  are  no  federalism 
implications  that  would  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  rule  proposed  today  would  apply  to 
EKDE  and  DOE  contractor  personnel 
employed  at  defense  nuclear  facilities. 
The  proposed  rule  would  not  have  a 
substantial  direct  effect  on  States,  the 
relationship  between  the  States  and 
Federal  Government,  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  every  rule  which  by  law 
must  be  proposed  for  public  comment, 
unless  the  agency  certifies  that  the  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  proposed  rule  would  affect  a 
total  of  approximately  3,300  DOE  and 
contractor  employees  working  at 
Government-owned  or  leased  facilities. 
Only  a  small  number  of  the  employees 
work  for  a  small  entity.  In  addition,  the 
DOE  is  formalizing  a  program  that  has 
been  in  place  at  DOE  nuclear  explosive 
facilities  for  over  30  years,  so  the 
economic  impact  of  this  proposed  rule 
would  be  negligible.  DOE  certifies  that 
the  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Public  comment  on  this  issue  is 
invited. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  proposed  rule  would  amend  the 
PAP  program  which  has  been  in 
existence,  pursuant  to  DOE  directives, 
for  approximately  30  years.  In  addition, 
it  relates  to  personnel  qualifications 
and,  if  promulgated,  would  have  no 
impact  on  the  environment.  Categorical 
exclusions  Al  and  A5  in  Appendix  A  to 
Subpart  D,  10  CFR  part  1021  apply  to 
this  rulemaking.  The  Department  has 
therefore  determined  that  neither  an 
environmental  assessment  nor  an 


enviroiunental  impact  statement  is 
required. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  rule  does  not  contain  a 
collection  of  information  that  requires 
the  approval  of  the  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  OMB  has  defined  the  term 
"information"  to  exclude  certifications, 
consents,  or  acknowledgments  that 
entail  only  minimal  burden.  5  CFR 
1320.3(h)(1). 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmemship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  the 
proposed  rule  meets  the  relevant 
standards  of  Executive  Order  12988. 

List  of  Subiects  in  10  CFR  Part  711 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Drug  abuse. 
Government  contracts,  Government 
employees.  Health,  Nuclear  safety, 
Occupational  safety  and  health. 
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Issued  in  Washington.  DC  on  May  23, 
1997. 
Victor  H.  Reis. 

Assistant  Secretary  for  Defense  Programs. 

Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary  for 

Environment,  Safety  and  Health. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  III  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  new  Fart  711  to  read  as  set 
forth  below: 

PART  711— PERSONNEL  ASSURANCE 
PROGRAM 

Subpart  A— Certification,  Recertification, 
and  Ravocation  of  PAP  Certification 

Sec. 

711.1 

711.2 

711.3 

711.4 

711.5 

711.6 

711.7 

711.8 

711.9 

711.10 

711.11 


Purpose. 

Applicability. 

DeRnitions. 

General. 

General  requirements. 

PAP  certification  process. 

Maintenance  of  PAP  personnel  list. 

PAP  training  requirements. 

Supervisor  reporting. 

Individual  reporting. 

Immediate  removal  &om  nuclear 
explosive  duties. 

711.12  Action  following  removal  from 
duties. 

711.13  Appointment  of  certification  review 
hearing  officer  and  legal  counsel. 

711.14  Certification  review  hearing. 

711.15  Hearing  officer's  submission. 

711.16  Appeal  of  the  operations  office 
manager's  final  decision. 

Subpart  B — Medical  Assessments  for 
PAP  Certification  and  Recertification 

General  Provisions 

711.20  Applicability. 

711.21  Purpose  and  scope. 

711.22  Definitions. 

Responsibilities  and  Authorities 

711.30  Designated  physician. 

711.31  Designated  psychologist. 

711.32  Site  Occupational  Medical  Director 
(SOMD). 

711.33  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance. 

711.34  Operations  office  managers. 

Medical  Assessment  Process  and  Standards 

711.40  Medical  standards  for  certification. 

711.41  Medical  assessment  process. 

711.42  Medical  assessment  for  drug  abuse. 

711.43  Evaluation  of  hallucinogen  use. 

711.44  Medical  assessment  for  alcohol  use 
disorder. 

711.45  Maintenance  of  medical  records. 
Authority:  42  U.S.C.  §2201,  7191. 

Subpart  A — Certification. 
Recertification.  and  Revocation  of  PAP 
Certification 

§711.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
a  PAP  in  the  DOE.  The  PAP  is  a  human 


reliability  program  designed  to  ensure 
that  individuals  assigned  to  nuclear 
explosive  duties  do  not  have  emotional, 
mental,  or  physical  incapacities  that 
could  result  in  a  threat  to  nuclear 
explosive  safety.  The  PAP  establishes 
the  requirements  and  responsibilities  for 
screening,  selecting,  and  continuously 
evaluating  employees  assigned  to  or 
being  considered  for  assignment  to 
nuclear  explosive  duties. 

§711.2    Applicability. 

(a)  This  part  applies  to  DOE 
Headquarters  and  field  elements  and 
DOE  contractors  that  manage,  oversee, 
or  conduct  nuclear  explosive  operations 
and  associated  activities,  and  to  DOE 
and  contractor  employees  assigned  to 
nuclear  explosive  duties. 

(b)  The  provisions  of  this  part  do  not 
apply  to  responses  to  unplanned  events 
(e.g..  Accident  Response  Group 
activities),  which  are  addressed  in  DOE 
5530-Series  Orders  and  DOE  Order 
151.1,  "Comprehensive  Emergency 
Management  System." 

§711.3    Definitions. 

Access  means  proximity  to  a  nuclear 
explosive  that  affords  a  person  the 
opportunity  to  tamper  with  it  or  to 
cause  it  to  detonate. 

Alcohol  use  disorder  means  a 
maladaptive  pattern  in  which  a  person's 
intake  of  alcohol  is  great  enough  to 
damage  or  adversely  affect  physical  or 
mental  health  or  personal,  social,  or 
occupational  function;  or  when  alcohol 
has  become  a  prerequisite  to  normal 
function. 

Contractor  means  the  contractor  and 
subcontractors  at  all  tiers. 

Custody  means  responsibility  for 
control  of  and  access  to  nuclear 
explosives. 

Flashback  means  a  transient, 
spontaneous,  and  often  unpredictable 
recurrence  of  aspects  of  a  person's  use 
of  a  hallucinogen  that  involves  dramatic 
alteration  of  emotional  state,  perception, 
sensation,  and  behavior. 

Hallucinogen  means  any 
hallucinogenic  drug  or  substance  that 
has  the  potential  to  cause  flashbacks. 

Illegal  drug  means  a  controlled 
substance,  as  specified  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act,  21  U.S.C.  811,  812.  The  term 
"illegal  drug"  does  not  apply  to  the  use 
of  a  controlled  substance  in  accordance 
with  the  terms  of  a  valid  prescription, 
or  other  uses  authorized  by  law. 

Nuclear  explosive  means  an  assembly 
containing  fissionable  and/or  fusionable 
materials  and  main  charge  high 
explosive  parts  or  propellents  capable  of 
producing  a  nuclear  detonadon  (e.g..  a 
nuclear  weapon  or  test  device). 


Nuclear  explosive  area  means  any 
area  that  contains  a  nuclear  explosive  or 
collocated  pit  and  main  charge  high 
explosive  parts. 

Nuclear  explosive  duties  means  work 
assignments  that  allow  custody  of  a 
nuclear  explosive  or  access  to  a  nucleeir 
explosive  device  or  area. 

Occupational  medical  program  means 
a  DOE  program  that: 

(1)  Assists  in  the  maintenance, 
monitoring,  protection,  and  promotion 
of  employee  health  through  the  skills  of 
occupational  medicine,  psychology,  and 
nursing;  and 

(2)  Maintains  a  close  interface  with 
allied  health  disciplines,  including 
industrial  hygiene,  health  physics,  and 
safety. 

Operations  office  manager  or  manager 
means  the  manager  of  a  DOE  operations 
office. 

PAP  certifying  official  or  certifying 
official  means  the  operations  office 
meinager  or  the  manager's  delegate  who 
certifies,  recertifies,  or  reviews  the 
circumstances  of  an  individual's 
removal  from  nuclear  explosive  duties, 
or  another  individual  who  is  delegated 
the  certification  function  by  the 
Secretary  of  Energy. 

PAP  individual  means  an  individual 
being  considered  for  assignment  or 
assigned  to  perform  nuclear  explosive 
duties. 

Pit  means  a  fissile  component,  or  a  set 
of  fissile  components,  designed  to  fit  in 
the  central  cavity  of  an  implosion 
system  and  which  if  placed  therein  will 
create  a  nuclear  explosive. 

Site  Occupational  Medical  Director 
means  the  physician  responsible  for  the 
overall  direction  and  operation  of  the 
site  occupational  medical  program. 

§711.4    General. 

(a)  PAP  certification  is  required  of 
each  individual  assigned  to  nuclear 
explosive  duties  in  addition  to  any  other 
job  qualification  requirements  that 
apply. 

(b)  Nothing  in  this  part  shall  be 
construed  as  prohibiting  contractors 
from  establishing  stricter  suitability 
standards  for  selecting  candidates  for 
nomination  to  DOE  for  certification  or 
recertification  in  the  PAP. 

(c)  The  failure  of  an  individual  to  be 
certified  or  recertified  in  the  PAP  shall 
not,  in  itself,  reflect  on  the  individual's 
suitability  for  assignment  to  other  duties 
or,  in  itself,  be  a  cause  for  loss  of  pay 

or  other  benefits  or  other  changes  in 
employment  status. 

(d)  Personnel  management  actions 
based  on  the  consideration  of  technical 
competence  and  other  job  qualification 
requirements  shall  be  considered  only  if 
they  are  based  on  behavior  that  also 
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affects  an  individual's  suitability  for  the 
PAP. 

(e)  The  use  of  any  hallucinogen 
having  the  potential  to  cause  flashbacks 
is  incompatible  with  PAP  duties  and 
must  be  evaluated  prior  to  certification 
or  recertification. 

(f)  Except  for  the  functions  in  §  711.12 
(d),  (e)  and  (h),  an  operations  office 
manager  may  delegate  PAP  functions  to 
a  deputy  manager,  assistant  manager, 
division  director,  and/or  area  office 
manager. 

§  71 1 .5    General  requirements. 

(a)  Each  PAP  individual  shall  be 
certified  in  the  PAP  before  being 
assigned  to  nuclear  explosive  duties  and 
shall  be  recertified  aimually,  not  to 
exceed  12  months  between 
recertifications. 

(b)  To  be  certified  or  recertified  in  the 
PAP,  an  individual  shall — 

(1)  Have  an  active  final  DOE  Q  access 
authorization; 

(2)  Sign  an  acknowledgment  and 
agreement  to  participate  in  the  PAP  on 
a  form  provided  by  DOE; 

(3)  Be  interviewed  and  briefed  on  the 
importance  of  the  nuclear  explosive 
duty  assignment  and  PAP  objectives  and 
requirements; 

(4)  Complete  a  medical  assessment  for 
certification  and  recertification  in 
accordance  with  subpart  B  of  this  part; 

(5)  Not  have  used  any  hallucinogen  in 
the  preceding  5  years,  and  shall  not  be 
susceptible  to  flashbacks  resulting  from 
use  of  any  hallucinogen  more  than  5 
years  before  applying  for  certification  or 
recertification;  and 

(6)  Be  tested  for  illegal  drugs  at  least 
once  each  calendar  year  in  an 
unannounced  and  unpredictable 
manner;  an  individual  may  be  tested  for 
cause  or  reasonable  suspicion  or  after  an 
accident  or  an  unsafe  practice  involving 
the  individual. 

(c)  If  an  individual  in  the  PAP  refuses 
to  submit  a  urine  sample  for  illegal  drug 
testing  or  attempts  deception  by 
substitution,  adulteration,  or  other 
means,  DOE  immediately  shall  remove 
the  individual  from  nuclear  explosive 
duties. 

(d)  An  individual's  PAP  certification 
shall  be  revoked  if  use  of  an  illegal  drug 
is  confirmed  through  drug  testing,  as 
provided  in  §711.42  of  subpart  B. 

(e)  An  individual  whose  PAP 
certification  is  revoked  may  be 
reinstated  in  the  PAP  if  the  individual 
successfully  completes  an  SOMD- 
approved  drug  rehabilitation  program, 
as  provided  in  §  711.42  of  subpart  B. 

(f)  If  an  individual  chooses  to  not 
participate  in  the  PAP,  he  or  she  shall 
sign  a  refusal  of  consent  form  provided 
by  DOE 


§  71 1 .6    PAP  certification  process. 

(a)  The  PAP  certifying  official  shall 
determine  each  PAP  individual's 
suitability  for  certification  or 
recertification  in  the  PAP  and  review 
the  circumstances  concerning  an 
individual's  removal  from  nuclear 
explosive  duties  and  possible 
recertification. 

(b)  Each  operations  office  manager 
who  exercises  jurisdiction  over  PAP 
certification  shall  issue  instructions  for 
implementing  the  PAP.  At  a  minimum, 
the  instructions  shall  provide  for: 

(1)  Conducting  a  supervisory 
interview  of  each  PAP  individual, 
during  which  the  supervisor  shall 
determine  the  individual's  willingness 
to  accept  the  requirements  and 
conditions  of  the  PAP; 

(2)  Ensuring  that  each  PAP  individual 
undergoes  a  medical  assessment  under 
subpart  B  of  this  part; 

(3)  Ensuring  that  the  personnel 
security  file  of  each  PAP  individual  is 
reviewed  by  a  DOE  employee  trained  to 
identify  PAP  concerns  before  the 
individual  is  certified  or  recertified; 

(4)  Ensuring  that  other  available 
personnel  data  or  information  about 
each  PAP  individual  is  reviewed  by  an 
employee  trained  to  identify  PAP 
concerns  before  the  individual  is 
certified  or  recertified; 

(5)  Allowing  the  exchange  of 
information  about  a  PAP  individual 
among  responsible  DOE  officials  during 
the  certification,  recertification,  or 
certification  revocation  process; 

(6)  Requesting  certification  or 
recertification  of  a  contractor  employee 
when  the  contractor  has  determined,  on 
the  basis  of  all  available  information, 
that  the  individual  is  suitable  for  the 
PAP.  The  contractor  requesting 
certification  or  recertification  shall,  in 
writing,  assure  the  PAP  certifying 
official  that  all  PAP  certification 
requirements  have  been  met; 

(7)  Addressing  any  requirement  not 
met  during  the  recertification  process, 
and  requiring  a  contractor  to  provide 
any  additional  personal  data  or 
information  in  its  possession  that  may 
have  a  bearing  on  recertification  of  an 
individual; 

(8)  Documenting  certification  and 
recertification  of  each  PAP  individual 
on  a  form  provided  by  DOE; 

(9)  Developing  a  mechanism  for  co- 
workers, supervisors,  and  managers  to 
communicate  concerns  about  a  PAP 
individual's  suitability  for  nuclear 
explosive  duties; 

(10)  Ensuring  that  PAP  concerns  are 
reported  to  an  appropriate  official,  as 
specified  in  §§  711.9  and  711.10,  for 
timely  resolution;  and 


(11)  Providing  that  the  processing  of 
a  request  for  certification  or 
recertification  of  an  individual  is 
terminated  if  the  individual  is  no  longer 
being  considered  for  assignment  to 
nuclear  explosive  duties  or  is  no  longer 
assigned  to  such  duties.  If, 
subsequently,  the  individual  is 
considered  for  assignment  to  nuclear 
explosive  duties,  the  certification  or 
recertification  process  must  be 
completely  redone. 

§  71 1 .7    Maintenance  of  PAP  personnel  list. 

Operations  office  managers  who 
conduct  PAP  certification  and 
recertification  shall  establish  procedures 
for  developing  and  maintaining  a 
current  list  of  DOE  and  contractor 
personnel  certified  in  the  PAP.  The  list 
is  to  be  used  for  program  administration 
and  is  not  an  authorization  for 
personnel  to  perform  nuclear  explosive 
duties.  The  list  shall  be  promptly 
updated  and  verified  on  a  quarterly 
basis. 

§  71 1 .8    PAP  training  requirements. 

(a)  Operations  office  managers  shall 
ensure  that  each  individual  who  is 
assigned  to  nuclear  explosive  duties 
receives  special  training  in  PAP 
objectives,  policies,  and  requirements. 

(b)  Operations  office  managers  shall 
ensure  that  DOE  and  contractor 
supervisory  personnel  and  PAP 
certifying  officials  receive  training  that 
includes: 

(1)  A  detailed  explanation  of  nuclear 
explosive  duties  and  nuclear  explosive 
safety; 

(2)  Instruction  on  PAP  objectives, 
policies,  and  requirements; 

(3)  Instruction  on  the  early 
identification  of  behavior  that  may 
indicate  a  degradation  in  reliability  or 
judgment;  and 

(4)  Special  emphasis  on  the 
importance  of  timely  reporting  of  any 
PAP  concern  to  appropriate  personnel. 

(c)  Operations  office  managers  shall 
ensure  that  medical  personnel  who 
perform  medical  assessments  receive, 
before  performing  PAP  responsibilities, 
training  that  includes: 

(1)  A  detailed  explanation  of  nuclear 
explosive  duties  and  nuclear  explosive 
safety; 

(2)  Instruction  on  PAP  objectives, 
policies,  and  requirements; 

(3)  An  orientation  on  nuclear 
explosive  processing  and  the  work 
environment  in  nuclear  explosive  areas; 

(4)  Annual  professional  training  on 
current  issues  and  concerns  relative  to 
psychological  assessment;  and 

(5)  Special  emphasis  on  the 
importance  of  timely  reporting  of  any 
PAP  concern  to  appropriate  personnel. 


3f 


Federal  Register  /  Vol.  62.  No.  107  /  Wednesday.  June  4,  1997  /  Proposed  Rules 


(d)  Operations  office  managers  shall 
establish  and  maintain  a  system  for 
documenting  the  training  received  by 
PAP-certified  individuals,  supervisors 
of  PAP  personnel,  and  medical 
personnel  with  PAP-related  duties. 

§  71 1 .9    Supervisor  reporting. 

(a)  Supervisors  shall  document  and 
report  to  a  PAP  official  and  the  SOMD, 
if  appropriate,  any  observed  or  reported 
behavior  or  condition  of  an  individual 
that  causes  the  supervisor  to  have  a 
reasonable  belief  that  the  individual's 
ability  to  perform  assigned  tasks  in  a 
safe  and  reliable  manner  may  be 
impaired. 

(b)  Behavior  and  conditions  that 
could  indicate  unsuitability  for  the  PAP 
include,  but  are  not  limited  to,  the 
following: 

(1)  Psychological  or  physical 
disorders  that  impair  performance  of 
assigned  duties; 

(2)  Conduct  that  is  illegal  or  results  in 
arrest  or  conviction; 

(3)  Indications  of  deceitful  or 
delinquent  behavior; 

(4)  Attempted  or  threatened 
destruction  of  property  or  life; 

(5)  Suicidal  tendencies  or  attempted 
suicide; 

(6)  Use  of  illegal  drugs  or  the  abuse  of 
legal  drugs  or  other  substances; 

(7)  Alcohol  use  disorder; 

(8)  Recurring  financial 
irresponsibility; 

(9)  Irresponsibility  in  performing 
assigned  duties; 

(10)  Inability  to  deal  with  stress,  or 
the  appearance  of  being  under  unusual 
stress; 

(11)  Failure  to  understand  work 
directives,  hostility  or  aggression  toward 
fellow  workers  or  authority, 
uncontrolled  anger,  violation  of  safety 
or  security  procedures,  or  repeated 
absenteeism;  and 

(12)  Significant  behavioral  changes, 
moodiness,  depression,  or  other 
evidence  of  loss  of  emotional  control. 

§711.10    Individual  reporting. 

(a)  An  individual  in  the  PAP  shall 
report  any  observed  or  reported 
behavior  or  condition  of  another  PAP 
individual  that  could  indicate  the 
individual's  unsuitability  for  nuclear 
explosive  duties,  including  the 
behaviors  and  conditions  listed  in 
§711.9,  to  a  supervisor,  the  SOMD,  or 
a  PAP  official. 

(b)  An  individual  in  the  PAP  shall 
report  any  behavior  or  condition, 
including  any  behavior  or  condition 
listed  in  §  711.9,  that  may  affect  his  or 
her  own  suitability  for  nuclear  explosive 
duties  to  a  supervisor,  the  SOMD,  or  a 
PAP  official. 


§711.11    Immediate  removal  from  nuclear 
explosive  duties. 

(a)  A  supervisor  who  has  a  reasonable 
belief  that  an  individual  in  the  PAP  is 
not  suitable  for  nuclear  explosive  duties 
shall  immediately  remove  that 
individual  from  those  duties  pending  a 
determination  of  the  individual's 
suitability.  The  supervisor  shall,  at  a 
minimum,  require  the  individual  to  stop 
performing  nuclear  explosive  duties  and 
deny  the  individual  access  to  nuclear 
explosive  areas. 

(b)  A  supervisor  who  removes  an 
individual  from  nuclear  explosive 
duties  shall  notify  the  PAP  certifying 
official  of  the  action  and  the  reasons 
that  led  to  the  removal  of  the  individual 
from  nuclear  explosive  duties  as  soon  as 
possible,  and  shall  forward  this 
information,  in  writing,  to  the  PAP 
certifying  official  within  24  hours. 

(c)  Immediate  removal  of  an 
individual  from  nuclear  explosive 
duties  is  an  interim,  precautionary 
action  and  does  not  constitute  a 
determination  that  the  individual  is  not 
fit  for  nuclear  explosive  duties.  Removal 
from  nuclear  explosive  duties  shall  not, 
in  itself,  be  cause  for  loss  of  pay  or  other 
benefits  or  other  changes  in 
employment  status. 


§711.12 
duties. 


Action  following  removal  from 


(a)  Temporary  removal.  If  a  PAP 
certifying  official  receives  a  supervisor's 
written  notice  of  the  immediate  removal 
of  an  individual  from  nuclear  explosive 
duties,  the  certifying  official  shall  direct 
the  removal  of  the  individual  from  PAP 
duties  pending  an  evaluation  and 
determination  regarding  the  individual's 
suitability  for  nuclear  explosive  duties. 

(b)  Evaluation.  The  PAP  certifying 
official  shall  conduct  an  evaluation  of 
the  circumstances  or  information  that 
led  the  supervisor  to  remove  the 
individual  from  nuclear  explosive 
duties.  The  PAP  certifying  official  shall 
prepare  a  written  report  of  the 
evaluation  that  includes  the  certifying 
official's  determination  regarding  the 
individual's  suitability  for  continuing 
PAP  certification. 

(c)  PAP  certifying  official's  action.  (1) 
If  the  PAP  certifying  official  determines 
that  an  individual  who  has  been 
temporarily  removed  from  nuclear 
explosive  duties  continues  to  meet  the 
requirements  for  certification  in  the 
PAP,  the  certifying  official  shall: 

(i)  Notify  the  operations  office 
manager  of  the  determination;  and 

(ii)  Notify  the  individual's  supervisor 
of  the  determination  and  direct  that  the 
individual  be  allowed  to  return  to 
nuclear  explosive  duties. 


(2)  If  the  PAP  certifying  official 
determines  that  an  individual  who  has 
been  temporarily  removed  from  PAP 
duties  does  not  meet  the  requirements 
for  certification  in  the  PAP,  the 
certifying  official  shall  refer  the  matter 
to  the  operations  office  manager  for 
action.  'The  certifying  official  shall 
submit  the  evaluation  report  to  the 
operations  office  manager  and  a 
recommendation  that  the  individual's 
PAP  certification  be  revoked. 

(d)  Operations  office  manager's  initial 
decision.  After  receipt  of  a  PAP 
certifying  official's  evaluation  report 
and  recommendation  for  revoking  an 
individual's  PAP  certification,  the 
operations  office  manager  shall  take  one 
of  the  following  actions: 

(1)  Direct  that  the  individual  be 
reinstated  in  the  PAP  and,  in  writing, 
explain  the  reasons  and  factual  basis  for 
the  action; 

(2)  Direct  the  revocation  of  the 
individual's  PAP  certification  and,  in 
writing,  explain  the  reasons  and  factual 
basis  for  the  decision;  or 

(3)  Direct  continuation  of  the 
temporary  removal  pending  completion 
of  specified  actions  (e.g.,  medical 
assessment,  security  evaluation, 
treatment)  to  resolve  the  concerns  about 
the  individual's  suitability  for  the  PAP. 

(e)  Reinstatement  after  completion  of 
specified  actions.  An  individual 
directed  by  the  operations  office 
manager  to  take  specified  actions  to 
resolve  PAP  concerns  shall  be 
reevaluated  by  the  certifying  official 
after  those  actions  have  been  completed. 
After  considering  the  PAP  certifying 
official's  evaluation  report  and 
recommendation,  the  operations  office 
manager  shall  direct  either: 

(1)  Reinstatement  of  the  individual  in 
the  PAP;  or 

(2)  Revocation  of  the  individual's  PAP 
certification. 

(f)  Notification  of  operations  office 
manager's  initial  decision.  The 
operations  office  manager  shall  send  by 
certified  mail,  return  receipt  requested, 
a  written  decision  to  an  individual  who 
is  denied  certification  or  recertification. 
The  operations  office  manager's 
decision  shall  be  accompanied  by 
notification  to  the  individual,  in 
writing, .of  the  procedures  in  paragraph 
(g)  of  this  section  and  §§  711.14—711.16 
pertaining  to  reconsideration  or  review 
of  the  manager's  decision. 

(g)  Request  for  reconsideration  or 
certification  review  hearing.  An 
individual  who  receives  notification  of 
an  operation  office  manager's  decision 
to  deny  or  revoke  their  PAP  certification 
may  choose  one  of  the  following 
options: 

(1)  Take  no  action; 
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(2)  Submit  a  written  request  to  the 
operations  office  manager  for 
reconsideration  of  the  decision  to  deny 
or  revoke  certification.  The  request  shall 
include  the  individual's  response  to  any 
information  that  gave  rise  to  a  concern 
about  the  individual's  suitability  for 
nuclear  explosive  duties.  The  statement 
shall  be  signed  under  oath  or 
affirmation  before  a  notary  public,  and 
must  be  received  by  the  operations 
office  manager  within  20  working  days 
after  the  individual  received  notice  of 
the  office  manager's  decision;  or 

(3)  Submit  a  written  request  to  the 
operations  office  manager  for  a 
certification  review  hearing.  The  request 
for  a  hearing  must  be  received  by  the 
operations  office  manager  within  20 
working  days  after  the  individual 
receives  notice  of  the  office  manager's 
decision. 

(h)  Operations  office  manager's 
decision  after  reconsideration  or 
hearing.  (1)  If  an  individual  requests 
reconsideration  by  the  operations  office 
manager  but  not  a  certification  review 
hearing,  the  manager  shall,  within  20 
working  days,  send  by  certified  mail, 
return  receipt  requested,  to  the 
individual  a  final  decision  as  to 
suitability  based  upon  the  individual's 
response  and  other  relevant  information 
available  to  the  manager. 

(2)  If  an  individual  requests  a 
certification  review  heeiring,  the 
operations  office  manager  shall  decide 
the  matter  after  receipt  of  the 
certification  review  hearing  officer's 
submission,  as  provided  in  §  711.15. 
The  operations  office  manager  shall, 
within  20  working  days,  send  by 
certified  mail,  return  receipt  requested, 
the  manager's  final  decision  to  the 
individual,  accompanied  by  a  copy  of 
the  hearing  officer's  findings  and 
recommendations,  and  the  transcript  of 
the  certification  review  proceedings. 

§  71 1 .13    Appointment  of  a  certification 
review  hearing  officer  and  iegal  counsel. 

(a)  After  receiving  an  individual's 
request  for  a  certification  review 
hearing,  the  operations  office  manager 
shall  promptly  appoint  a  certification 
review  hearing  officer.  The  hearing 
officer  shall: 

(1)  Be  a  DOE  attorney  or  a  hearing 
official  from  the  DOE  Office  of  Hearings 
and  Appeals  and  have  a  DOE  Q  access 
authorization;  and 

(2)  Have  no  prior  involvement  in  the 
matter  or  be  directly  supervised  by  any 
person  who  is  involved  in  the  matter. 

(b)  The  operations  office  manager 
shall  also  appoint  a  DOE  attorney  as 
counsel  for  DOE,  who  shall  assist  the 
hearing  officer  by: 

(1)  Obtaining  evidence; 


(2)  Arranging  for  the  appearance  of 
witnesses; 

(3)  Examining  and  cross-examining 
witnesses;  and 

(4)  Notifying  the  individual  in 
writing,  at  least  7  working  days  in 
advance,  of  the  scheduled  place,  date, 
and  hour  where  the  hearing  will  take 
place. 

§711.14    Certification  review  hearing. 

(a)  The  certification  review  hearing 
officer  shall  conduct  the  proceedings  in 
an  orderly  and  impartial  maimer  to 
protect  the  interests  of  both  the 
Government  and  the  individual. 

(b)  An  individual  who  requests  a 
certification  review  hearing  shall  have 
the  right  to  appear  personally  before  the 
heeiring  officer;  to  present  evidence  in 
his  own  behalf,  through  witnesses  or  by 
documents,  or  by  both;  and  be 
accompanied  and  represented  at  the 
hearing  by  counsel  of  the  individual's 
choosing  and  at  the  individual's  own 
expense. 

(c)  In  conducting  the  proceedings,  the 
certification  review  hearing  officer  shall: 

(1)  Receive  all  information  relating  to 
the  individual's  fitness  for  PAP 
certification  through  witnesses  or 
documentation;    • 

(2)  Ensure  that  the  individual  is 
permitted  to  offer  information  in  his  or 
her  behalf;  to  call,  examine,  and  cross- 
examine  witnesses  and  other  persons 
who  have  made  written  or  oral 
statements,  except  as  provided  in 
paragraph  (c)(3)  of  this  section,  and  to 
present  and  examine  documentary 
evidence; 

(3)  Have  the  option  to  receive  and 
consider  oral  or  written  statements 
adverse  to  the  individual  without 
affording  the  individual  the  opportunity 
to  cross-examine  the  person  making  the 
statement  in  either  of  the  following 
circumstances: 

(i)  The  substance  of  the  statement  was 
contained  in  the  individual's  persoruiel 
security  file  before  the  question  as  to  the 
individual's  fitness  for  PAP  certification 
arose,  and  the  head  of  the  Federal 
agency  supplying  the  statement  certifies 
that  the  person  who  furnished  the 
information  is  a  confidential  informant 
who  has  been  engaged  in  obtaining 
intelligence  information  for  the 
Government,  and  that  the  disclosure  of 
that  person's  identity  would 
substantially  harm  the  national  security; 
or 

(ii)  The  substance  of  the  statement 
was  contained  in  the  individual's 
personnel  security  file  before  the 
question  as  to  the  individual's  fitness 
for  PAP  certification  arose,  and  the 
Assistant  Secretary  for  Defense 
Programs  or  designee  for  that  particular 


purpose  has  determined,  after 
considering  information  furnished  by 
the  investigative  agency  concerning  the 
reliability  of  the  person  and  the 
accuracy  of  the  statement,  that  — 

(A)  The  statement  appears  to  be 
reliable  and  material; 

(B)  Failure  of  the  hearing  officer  to 
receive  and  consider  such  statement 
would  substantially  harm  the  national 
security;  and 

(C)  The  person  who  furnished  the 
information  caimot  appear  to  testify  due 
to  death  or  severe  illness,  or  due  to 
some  other  good  cause  as  determined 
only  by  the  Assistant  Secretary  for 
Defense  Programs; 

(4)  Ensure  that  if  the  procedures  in 
paragraph  (c)(3)  of  this  section  are  used, 
the  individual  is  given  a  description  of 
the  information,  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  security  permits.  In  addition,  if 
a  statement  is  received  under  paragraph 
{c)(3)(ii),  the  identity  of  the  person 
making  the  statement  and  the 
information  to  be  considered  shall  be 
made  available  to  the  individual.  The 
hearing  officer  shall  give  appropriate 
consideration  to  the  fact  that  the 
individual  did  not  have  an  opportunity 
to  cross-examine  such  person; 

(5)  Require  the  testimony  of  the 
individual  and  all  witnesses  be  given 
under  oath  or  affirmation; 

(6)  Request  that  the  Assistant 
Secretary  for  Defense  Programs  issue 
subpoenas  for  witnesses  to  attend  the 
hearing  or  for  the  production  of  specific 
documents  or  other  physical  evidence; 
and 

(7)  Ensure  that  a  transcript  of  the 
certification  review  proceedings  is 
made. 

§711.15    Hearing  officer's  submission. 

Not  later  than  30  working  days  after 
the  conclusion  of  the  hearing,  the 
certification  review  hearing  officer  shall 
forward  written  findings,  a  supporting 
statement  of  reasons,  and 
recommendations  regarding  the 
individual's  suitability  for  certification 
or  recertification  in  the  PAP  to  the 
operations  office  manager.  The  hearing 
officer's  decision  shall  be  accompanied 
by  a  copy  of  the  record  of  the 
proceedings. 

§711.16    Appeal  of  the  operations  office 
manager's  final  decision. 

(a)  An  individual  who  has  been 
denied  PAP  certification  or 
recertification,  or  whose  certification 
has  been  revoked,  may  appeal  the 
operations  office  manager's  decision  to 
the  Assistant  Secretary  for  Defense 
Programs.  The  appeal  must  be  received 
by  the  Assistant  Secretary  for  Defense 
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Programs  no  later  than  20  working  days 
after  the  individual  receives  the 
operations  office  manager's  decision. 

(b)  An  individual  who  appeals  an 
operations  office  manager's  decision  to 
the  Assistant  Secretary  for  Defense 
Programs  must  submit  the  appeal  and  a 
written  supporting  statement  to  the 
Assistant  Secretary  for  Defense 
Programs  through  the  operations  office 
manager  and  the  Deputy  Assistant 
Secretary  for  Military  Application  and 
Stockpile  Management.  The  individual 
must  also  submit: 

(1)  A  copy  of  the  operations  office 
manager's  final  decision  and  any  related 
documentation;  and 

(2)  If  a  certification  review  hearing 
was  conducted,  a  copy  of  the  hearing 
officer's  findings  and  recommendations 
and  the  transcript  or  record  of  the 
proceedings. 

(c)  Upon  receipt  of  an  individual's 
appeal  and  supporting  documents,  the 
Assistcint  Secretary  for  Defense 
Programs  shall  review  all  of  the 
information  and  issue  a  written  decision 
in  the  matter.  The  decision  of  the 
Assistant  Secretary  for  Defense 
Programs  shall  be  final. 

(d)  If  an  individual  does  not  appeal  to 
the  Assistant  Secretary  for  Defense 
Programs  within  the  time  specified  in 
paragraph  (a)  of  this  section,  the 
operations  office  manager's  decision 
shall  be  final. 

Subpart  B — Medical  Assessments  for 
PAP  Certification  and  Recertification 

General  Provisions 

§711.20    Appticability. 

This  subpart  establishes  standards 
and  procedures  for  conducting  medical 
assessments  of  DOE  and  contractor 
employees  in  the  PAP. 

§  71 1 .21    Purpose  and  scope. 

The  standards  and  procedures  set 
forth  in  this  subpart  are  necessary  for 
DOE  to: 

(a)  Identify  the  presence  of  any 
mental,  emotional,  or  behavioral 
characteristics  or  conditions  that 
present  or  are  likely  to  present  an 
unacceptable  impairment  in  judgment, 
reliability,  or  fitness  of  an  individual  to 
perform  nuclear  explosive  duties  safely; 

(b)  Facilitate  the  early  diagnosis  and 
treatment  of  disease  or  impairment  and 
to  foster  accommodation  and 
rehabilitation  of  a  disabled  individual 
with  the  intent  of  returning  the 
individual  to  assigned  nuclear  explosive 
duties; 

(c)  Determine  what  functions  an 
employee  may  be  able  to  perform  and  to 
facilitate  the  proper  placement  of 
employees;  and 


(d)  Provide  for  continuing  monitoring 
of  the  health  status  of  employees  in 
order  to  facilitate  early  detection  and 
correction  of  adverse  health  effects, 
trends,  or  patterns. 

§711.22    Definitions. 

In  addition  to  the  definitions  in 
subpart  A  of  this  part,  the  following 
definitions  apply  to  this  subpart: 

Designated  physician  means  a 
licensed  doctor  of  medicine  or 
osteopathy  who  has  been  nominated  by 
the  SOMD  with  the  concurrence  of  the 
Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance,  to 
provide  professional  expertise  in  the 
area  of  occupational  medicine  as  it 
relates  to  the  PAP. 

Designated  psychologist  means  a 
licensed  Ph.D.  or  Psy.D.  clinical 
psychologist  who  has  been  nominated 
by  the  SOMD  with  the  concurrence  of 
the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance,  to 
provide  professional  expertise  in  the 
area  of  psychological  assessment  as  it 
relates  to  the  PAP. 

Diagnostic  and  Statistical  Manual  for 
Mental  Disorders  means  the  current 
version  of  the  American  Psychiatric 
Association's  manual  containing 
definitions  of  psychiatric  terms  and 
diagnostic  criteria  of  mental  disorders  . 

Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
means  the  chief  occupational  medical 
officer  of  the  DOE  with  responsibility 
for  policy  and  quality  assurance  for  DOE 
occupational  medical  programs. 

Drug  abuse  means  use  of  an  illegal 
drug  or  misuse  of  legal  drugs. 

Fitness  for  duty  means  that  the 
physical  and  mental  health  of  a  PAP 
individual  is  adequate  for  the 
performance  of  nuclear  explosive  duties 
in  a  safe  and  reliable  manner. 

Impairment  means  a  decrease  in 
functional  capacity  of  a  worker  caused 
by  a  physical,  mental,  emotional, 
substance  abuse,  or  behavioral  disorder. 

Job  task  analysis  means  a  statement 
outlining  the  essential  functions  of  a  job 
and  the  potential  exposures  and  hazards 
of  an  individual's  specifk  job. 

Medical  assessment  means  an 
evaluation  of  a  PAP  individual's  present 
health  status  and  health  risk  factors  by 
means  of: 

(1)  A  historical  review; 

(2]  The  job  task  analysis; 

{3}  A  physical  examination; 

(4)  Appropriate  laboratory  tests  and 
measurements;  and 

(5)  Appropriate  psychological  and 
psychiatric  evaluations. 

Medical  Review  Officer  (MRO)  means 
a  licensed  doctor  of  medicine  or 
osteopathy  who  has  knowledge  of 


substance  abuse  disorders  and 
appropriate  medical  training  to  interpret 
drug  test  results.  The  MRO  may  also  be 
the  designated  physician  and/or  SOMD. 

Semi-Structured  Interview  means  an 
interview  by  a  designated  psychologist 
who  has  the  latitude  to  vary  the  focus 
and  content  of  the  questions  depending 
upon  the  interviewee's  responses. 

Responsibilities  and  Authorities 

§  71 1 .30    Designated  physician. 

(a)  The  designated  physician  shall  be 
qualified  to  provide  professional 
expertise  in  the  area  of  occupational 
medicine  as  it  relates  to  the  PAP.  The 
designated  physician  may  serve  in  other 
capacities,  including  Medical  Review 
Officer. 

(b)  The  designated  physician  shall: 

(1)  Be  a  physician  who  is  a  graduate 
of  an  accredited  school  of  medicine  or 
osteopathy; 

(2)  Have  a  valid,  unrestricted  state 
license  to  practice  medicine  in  the  state 
where  PAP  medical  assessments  occur; 

(3)  Have  met  the  applicable  PAP 
training  requirements;  and 

(4)  Be  eligible  for  DOE  access 
authorization  to  the  worksite. 

(c)  The  designated  physician  shall  be 
responsible  for  the  medical  assessments 
of  PAP  individuals,  including 
determining  which  components  of  the 
medical  assessments  may  be  performed 
by  other  qualified  personnel.  Although 
a  portion  of  the  assessment  may  be 
performed  by  another  physician, 
physician's  assistant,  or  nurse 
practitioner,  the  designated  physician 
remains  responsible  for: 

(1)  Supervising  the  evaluation 
process; 

(2)  Interpreting  the  results  of 
evaluations; 

(3)  Documenting  medical  conditions 
that  disqualify  an  individual  or  that  may 
in  the  future  disqualify  an  individual 
from  the  PAP; 

(4)  Providing  medical  assessment 
information  to  the  designated 
psychologist  to  assist  in  determining 
psychological  fitness; 

(5)  Determining  the  location  and  date 
of  the  next  required  medical  assessment, 
thereby  establishing  the  period  of 
certification;  and 

(6)  Signing  a  recommendation  for 
certification  or  recertification  of  an 
individual. 

(d)  The  designated  physician  shall 
immediately  report  to  the  SOMD  any  of 
the  following  about  himself  or  herself: 

(1)  Initiation  of  an  adverse  action  by 
any  state  medical  licensing  board  or  any 
other  professional  licensing  board; 

(2)  Initiation  of  an  adverse  action  by 
any  Federal  regulatory  board  since  the 
last  designation; 
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(3)  The  withdrawal  of  the  privilege  to 
practice  by  any  institution; 

(4)  Being  named  a  defendant  in  any 
criminal  proceedings  (felony  or 
misdemeanor)  since  the  last 
designation; 

(5)  Being  evaluated  or  treated  for 
alcohol  use  disorder  or  drug 
dependency  or  abuse  since  the  last 
designation;  or 

(6)  Occurrence  of  a  physical  or  mental 
health  condition  since  the  last 
designation  that  might  affect  his  or  her 
ability  to  perform  professional  duties. 

§711.31    Designated  psychologist 

(a)  The  designated  psychologist  shall 
report  to  the  SOMD  and  shall  determine 
the  psychological  fitness  of  an 
individual  to  participate  in  the  PAP. 
The  results  of  this  evaluation  shall  be 
provided  only  to  the  designated 
physician  or  the  SOMD. 

(b)  The  designated  psychologist  shall: 

(1)  Hold  a  doctoral  degree  from  a 
clinical  psychology  program  that 
included  a  1-year  clinical  internship 
approved  by  the  American 
Psychological  Association  or  an 
equivalent  program; 

(2)  Have  accumulated  a  minimum  of 
3  years  postdoctoral  clinical  experience 
with  a  major  emphasis  in  psychological 
assessment; 

(3)  Have  a  valid,  unrestricted  state 
license  to  practice  clinical  psychology 
in  the  state  where  PAP  medical 
assessments  occur; 

(4)  Have  met  the  applicable  PAP 
training  requirements;  and 

(5)  Be  eligible  for  EKDE  access 
authorization  to  the  worksite. 

(c)  The  designated  psychologist  shall 
be  responsible  for  the  performance  of  all 
psychological  evaluations  of  PAP 
individuals,  and  otherwise  as  directed 
by  the  SOMD.  hi  addition,  the 
designated  psychologist  shall: 

(1)  Designate  which  components  of 
the  psychological  evaluation  may  be 
performed  by  other  qualified  personnel; 

(2)  Upon  request  of  management, 
assess  the  psychological  Stness  of 
personnel  for  PAP  duties  in  specific 
work  settings  and  recommend  referrals 
as  indicated; 

(3)  Conduct  and  coordinate 
educational  and  training  seminars, 
workshops,  and  meetings  to  enhance 
PAP  individual  and  supervisor 
awareness  of  mental  health  issues; 

(4)  Establish  regular  personal 
workplace  contact  with  supervisors  and 
workers  to  help  them  identify 
psychologically  distressed  PAP 
individuals: 

(5)  Make  referrals  for  psychiatric, 
psychological,  substance  abuse, 
personal  or  family  problems,  and 


monitor  the  progress  of  individuals  so 

referred;  and 

(6)  Participate  as  a  member  of  the 
hostage  negotiations  team  as  required  by 
the  emergency  management  center. 

(d)  The  designated  psychologist  shall 
immediately  report  to  the  SONtt)  any  of 
the  following  about  himself  or  herself: 

(1)  Initiation  of  an  adverse  action  by 
any  state  medical  licensing  board  or  any 
other  professional  licensing  board; 

(2)  Initiation  of  an  adverse  action  by 
any  Federal  regulatory  board  since  the 
last  designation; 

(3)  The  withdrawal  of  the  privilege  to 
practice  by  any  institution; 

(4)  Being  named  a  defendant  in  any 
criminal  proceeding  (felony  or 
misdemeanor)  since  the  last 
designation; 

(5)  Being  evaluated  or  treated  for 
alcohol  or  drug  dependency  or  abuse 
since  the  last  designation;  or 

(6)  Occurrence  of  a  physical  or  mental 
health  condition  that  might  a^ect  his  or 
her  ability  to  perform  professional 
duties  since  the  last  designation. 

§  71 1 .32    Site  Occupational  Medical 
Director  (SOMD). 

(a)  The  SOMD  shall  nominate  a 
physician  to  serve  as  the  designated 
physician  and  a  clinical  psychologist  to 
serve  as  the  designated  psychologist. 
The  nominations  shall  be  sent  through 
the  appropriate  operations  office  to  the 
Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance. 
Each  nomination  shall  describe  the 
nominee's  relevant  training,  experience, 
and  licensure,  and  shall  include  a 
curriculum  vitae  and  a  copy  of  the 
nominee's  current  state  or  district 
license. 

(b)  The  SOMD  shall  submit  a 
redesignation  report  biennially  through 
the  operations  office  to  the  Director, 
Office  of  Occupational  Medicine  and 
Medical  Surveillance.  This  report  shall 
be  submitted  at  least  60  days  before  the 
second  anniversary  of  the  initial 
designation  or  of  the  last  redesignation, 
whichever  applies.  The  report  shall 
include: 

(1)  A  statement  evaluating  the 
performance  of  the  designated  physician 
and  designated  psychologist  during  the 
previous  designation  period; 

(2)  A  summary  of  all  PAP-relevant 
training,  including  postgraduate 
education,  that  the  designated  physician 
and  designated  psychologist  has 
completed  since  the  last  designation; 
and 

(3)  A  copy  of  the  valid,  unrestricted 
license  of  the  designated  physician  and 
designated  psychologist. 

(c)  The  SOMD  shall  submit,  annually, 
to  the  Director,  Office  of  Occupational 


Medicine  and  Medical  Surveillance, 
through  the  operations  office  manager,  a 
written  report  sununarizing  PAP 
medical  activity  during  the  previous 
year.  The  SOMD  shall  comply  with  any 
DOE  directives  specifying  the  form  or 
contents  of  the  annual  report. 

(d)  The  SOMD  shall  investigate  any 
reports  of  problems  regarding  a 
designated  physician  or  designated 
psychologist,  and  the  SOMD  may 
suspend  either  official  from  PAP-related 
duties.  If  the  SOMD  suspends  either 
official,  the  SOMD  shall  notify  the 
Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance,  and 
provide  supporting  documentation  and 
reasons  for  the  action. 

§  71 1 .33    Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance. 

The  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
shall: 

(a)  Develop  policies,  standards,  and 
guidance  related  to  the  medical  aspects 
of  the  PAP,  including  the  psychological 
testing  inventory  to  be  used; 

(b)  Review  the  qualifications  of 
designated  physicians  and  designated 
psychologists,  and  concur  or  nonconcur 
in  their  designations  by  sending  a 
statement  to  the  responsible  program 
office  and  the  operations  office,  with  an 
informational  copy  to  the  SOMD; 

(c)  Provide  technical  assistance  on 
medical  aspects  of  the  PAP  to  all 
elements  of  DOE  and  DOE  contractors; 
and 

(d)  Concur  or  nonconcur  with  the 
medical  bases  of  decisions  rendered  on 
appeals  of  PAP  certification  decisions. 

§  71 1 .34    Operations  office  martagers. 
Operations  office  managers  shall 
approve,  upon  the  nomination  of  the 
SOMD  and  concurrence  of  the  Director, 
Office  of  Occupational  Medicine  and 
Medical  Surveillance,  physicians  and 
psychologists  to  serve  as  designated 
physicians  and  designated 
psychologists. 

Medical  Assessment  Process  and 
Standards 

§  71 1 .40    Medical  standards  for 
certification. 

To  be  certified  in  the  PAP,  an 
individual  shall  be  firee  of  any  mental, 
emotional,  or  physical  condition  or 
behavior  likely  to  result  in  impaired 
ability  to  periorm  assigned  duties  in  a 
safe  and  reliable  manner.  The 
designated  physician,  with  the 
assistance  of  the  designated 
psychologist,  shall  determine  whether 
any  of  the  following  disqualify  an 
individual  from  performing  nuclear 
explosive  duties: 
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(a)  Physical  or  medical  disabilities 
such  as  visual  acuity,  defective  color 
vision,  impaired  hearing, 
musculoskeletal  deformities,  and 
neuromuscular  impairment; 

(b)  Mental  disorders  or  behavioral 
problems  as  defined  in  the  Diagnostic 
and  Statistical  Manual  of  Mental 
Disorders; 

(c)  Past  or  present  use  of  illegal  drugs 
or  the  abuse  of  legal  drugs  or  other 
substances,  as  identified  by  self- 
reporting,  or  by  medical  or 
psychological  evaluation  or  testing; 

(d)  Alcohol  use  disorder; 

(e)  Past  or  present  threat  of  suicide, 
homicide,  or  physical  harm;  or 

(0  Cardiovascular  disease,  endocrine 
disease,  cerebrovascular  or  other 
neurologic  disease,  or  the  use  of  drugs 
for  the  treatment  of  such  conditions  that 
may  adversely  affect  the  judgment  or 
ability  of  an  individual  to  perform 
assigned  duties  in  a  safe  and  reliable 
manner. 

§711.41    Medical  assessment  process. 

(a)  The  designated  physician,  under 
the  supervision  of  the  SOMD.  shall  be 
responsible  for  the  medical  assessment 
of  PAP  individuals.  In  carrying  out  this 
responsibility,  the  designated  physician 
shall  integrate  the  medical  evaluations, 
drug  testing  results,  psychological 
evaluations,  any  psychiatric 
evaluations,  and  any  other  relevant 
information  to  determine  an 
individual's  overall  medical 
qualification  for  assigned  duties. 

(b)  Employers  shall  provide  a  job  task 
analysis  for  each  PAP  individual  to  both 
the  designated  physician  and  the 
designated  psychologist  before  each 
medical  assessment  and  psychological 
evaluation.  PAP  medical  assessments 
and  psychological  evaluations  shall  not 
be  performed  if  a  job  task  analysis  has 
not  been  provided. 

(c)  The  designated  physician  shall 
consider  a  PAP  individual's  fitness  for 
duty  at  the  time  of  each  medical  contact, 
including: 

(1)  Medical  assessments  for  initial 
certification,  annual  recertification,  and 
special  evaluations  for  recertification 
following  temporary  removal  from  the 
PAP; 

(2)  Intermediate  evaluations, 
including  job  transfer  evaluations, 
evaluations  upon  self- referral,  emd 
referral  by  management; 

(3)  Routine  medical  contacts, 
including  routine  retum-to-work 
evaluations  and  occupational  and 
nonoccupational  health  counseling 
sessions;  and 

(4)  A  review  of  current,  legal  drug  use. 

(d)  Psychological  evaluation.  (1)  For 
the  initial  certiHcation,  the 


psychological  evaluation  consists  of  a 
generally  accepted,  self-reporting 
psychological  inventory  tool  approved 
by  the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance,  and 
a  semistructured  interview. 

(2)  For  recertification,  the 
psychological  evaluation  consists  of  a 
semistructured  interview. 

(3)  Every  third  year,  the  medical 
assessment  for  recertification  shall 
include  a  generally  accepted  self- 
reporting  psychological  inventory  tool 
approved  by  the  Director,  Office  of 
Occupational  Medicine  and  Medical 
Surveillance. 

(4)  Additional  psychological 
evaluations  may  be  required  by  the 
SOMD  when  needed  to  resolve  PAP 
concerns. 

(e)  Following  absences  requiring 
retum-to-work  evaluations  under 
applicable  DOE  directives,  the 
designated  physician,  with  assistance 
from  the  designated  psychologist,  shall 
determine  whether  a  psychological 
evaluation  is  necessary. 

(f)(1)  Except  as  provided  in  paragraph 
(fl(2)  of  this  section,  the  designated 
physician  shall  forward  the  completed 
medical  assessment  of  a  PAP  individual 
to  the  SOMD,  who  shall  send  a 
recommendation  based  on  the 
assessment  simultaneously  to  the 
individual's  PAP  administrative 
organization  and  to  the  PAP  certifying 
official. 

(2)  If  the  designated  physician 
determines  that  a  currently  certified 
individual  no  longer  meets  the  PAP 
standards,  the  designated  physician 
shall  immediately  inform  the  PAP 
certifying  official  and  the  PAP 
individual's  administrative 
organization,  following  up  in  writing  as 
appropriate. 

(g)  Only  the  designated  physician, 
subject  to  informing  the  SOMD,  shall 
make  a  medical  recommendation  for 
return  to  work  and  work 
accommodations  for  PAP  individuals. 

(h)  The  following  documentation  is 
required  for  routine  use  in  the  PAP 
program  after  treatment  of  a  PAP 
individual  for  any  disqualifying 
condition: 

(1)  A  summary  of  the  diagnosis, 
treatment,  current  status,  and  prognosis 
to  be  furnished  to  the  designated 
physician; 

(2)  The  medical  opinion  of  the 
designated  physician  advising  the 
individual's  supervisor  on  whether  the 
individual  is  able  to  return  to  work  in 
either  a  PAP  or  non-PAP  capacity;  and 

(3)  Any  periodic  monitoring  plan 
approved  by  the  designated  physician, 
the  designated  psychologist,  and  the 


SOMD,  that  is  used  to  evaluate  the 
reliability  of  the  employee. 


§711.42 
abuse. 


Medical  assessment  for  drug 


(a)  Except  as  otherwise  provided  by 
this  section,  a  medical  assessment  for 
illegal  drug  use  by  DOE  employees  shall 
be  conducted  under  DOE  Order  3792.3, 
"Drug-Free  Federal  Workplace  Testing 
Implementation  Program."  Copies  of 
DOE  Orders  are  available  for  inspection 
in  the  DOE  Freedom  of  Informaiton 
Reading  Room,  Washington,  DC. 

(b)  Except  as  otherwise  provided  by 
this  section,  a  medical  assessment  for 
illegal  drug  use  by  contractor  employees 
shall  be  conducted  under  10  CFR  part 
707,  "Workplace  Substance  Abuse 
Programs  at  DOE  Sites." 

(c)  In  each  case  of  drug  abuse,  the 
SOMD,  in  consultation  with  the 
designated  psychologist,  shall  evaluate 
the  individual  for  evidence  of 
psychological  impairment  and  make  a 
recommendation  to  the  PAP  certifying 
official  as  to  the  individual's  reliability. 

(d)  After  successfully  completing  an 
SOMD-approved  drug  rehabilitation 
program,  and  subject  to  SOMD-directed 
unannounced  tests  for  illegal  drugs  and 
relevant  counseling  for  3  years,  DOE 
may  reinstate  an  individual  in  the  PAP 
based  on  the  SOMD's  follow-up 
evaluation  and  recommendation. 

§  71 1 .43    Evaluation  of  hallucinogen  use. 

If  DOE  determines  that  a  PAP 
individual  has  used  any  hallucinogen, 
the  individual  shall  not  be  eligible  for 
certification  or  recertification  unless: 

(a)  Five  years  have  passed  since  the 
last  use  of  the  hallucinogen; 

(b)  A  medical  evaluation  is  performed 
to  determine  that  the  individual  is 
reliable;  and 

(c)  The  individual  has  a  record  of 
acceptable  job  performance  and 
observed  behavior. 

§  711 .44    Medical  assessment  for  alcohol 
use  disorder. 

(a)  If  alcohol  abuse  is  suspected,  an 
individual  shall  be  examined  for 
evidence  of  alcohol  use  disorder.  If  the 
examination  produces  evidence  of 
alcohol  use  disorder,  additional 
evaluation  shall  be  conducted,  which 
may  include  psychological  evaluation. 

(b)  Alcohol  consumption  is  prohibited 
within  an  8-hour  period  preceding  and 
during  the  performance  of  nuclear 
explosive  duties.  E)OE  shall  implement 
or  require  the  contractor  to  implement 
procedures  that  will  ensure  that  persons 
called  in  to  perform  unscheduled  work 
are  fit  to  perform  the  tasks  assigned. 

(c)  Individuals  in  the  PAP  shall  be 
tested  at  the  work  site  if  there  is  an 
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indication  of  alcohol  use  in  violation  of 
the  requirements  of  paragraph  (b)  of  this 
section. 

(d)  Tests  for  alcohol  must  be 
administered  by  a  certified  Breath 
Alcohol  Technician  using  an  evidential- 
grade  breath  analysis  device  that 
conforms  to  the  Department  of 
Transportation's  (DOT)  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  model  specifications,  and  the 
most  recent  "Conforming  Products  List" 
issued  by  ^fHTSA  which  are  available 
from  the  Office  of  Traffic  Safety 
Programs,  Washington,  DC. 

(e)  An  individual  whose  confirmatory 
breath  alcohol  test  result  is  at  or  above 

a  blood  alcohol  concentration  of  0.02 
percent  shall  not  be  allowed  to  perform 
nuclear  explosive  duties  for  a  minimum 
of  24  hours. 

(fl  Individuals  refusing  to  submit  to  a 
breath  alcohol  test  shall  be  immediately 
removed  from  nuclear  explosive  duties. 

(g)  The  SOMD,  in  conjunction  with 
the  designated  psychologist,  shall 
evaluate  each  case  of  alcohol  use 
disorder  for  evidence  of  psychological 
impairment  and  provide  the  PAP 
certifying  official  a  recommendation  as 
to  the  individual's  reliability. 

(h)  After  successfully  completing  an 
SOMD-approved  alcohol  treatment 
program,  DOE  may  reinstate  an 
individual  in  the  PAP  based  on  the 
SOMD's  follow-up  evaluation  and 
recommendation. 

§  71 1 .45    Maintenance  of  medical  records. 

(a)  Medical  records  produced  or  used 
in  the  PAP  certification  process  shall  be 
maintained  according  to  established 
professional  standards. 

(b)  The  medical  records  of  PAP 
individuals  shall  be  maintained  in 
accordance  with  the  Privacy  Act,  5 
U.S. C.§  552a,  and  DOE  implementing 
regulations  in  10  CFR  part  1008;  the 
Department  of  Labor's  regulations  on 
access  to  employee  exposure  and 
medical  records,  29  CFR  1910.20;  and 
applicable  DOE  orders  and  directives. 

(c)  The  psychological  record  of  a  PAP 
individual  shall  be  considered  a 
component  of  the  medical  record.  The 
psychological  record  shall  — 

(1)  Contain  any  clinical  reports,  test 
protocols  and  data,  notes  of  employee 
contacts  and  correspondence,  and  other 
information  pertaining  to  an 
individual's  contact  with  a  psychologist; 

(2)  Be  stored  in  a  secure  location  in 
the  custody  of  the  designated 
psychologist; 

(3)  Be  kept  separate  from  other 
medical  record  documents,  with  access 
limited  to  the  SOMD,  the  designated 
physician,  the  designated  psychologist. 


or  other  persons  who  are  authorized  by 
law  or  regulation  to  have  access;  and 

(4)  Be  retained  indefinitely. 

(d)  The  records  of  alcohol  and  drug 
testing  shall  be  maintained  in 
accordance  with  42  CFR  part  2, 
"Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records,"  and  10  CFR 
part  707,  "Workplace  Substance  Abuse 
Programs  at  DOE  Sites." 

[FR  Doc.  97-14416  Filed  6-3-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  835 

Occupational  Radiation  Protection; 
Availability  of  Draft  Guides  and 
Technical  Standards 

AGENCY:  Department  of  Energy. 
ACTION:  Extension  of  notice  of 
availability  for  draft  guides. 

SUMMARY:  The  Department  of  Energy 
(DOE)  published  a  notice  of  availability 
(62  FR  19940)  on  April  24,  1997, 
announcing  that  drafts  of  guidance 
documents  that  may  be  used  to 
implement  proposed  occupational 
radiation  protection  regulations  were 
available  for  public  comment.  That 
notice  provided  the  public  with  the 
opportunity  to  submit  wrritten 
comments  on  these  documents  on  or 
before  May  28,  1997.  This  notice 
extends  the  written  comment  period  for 
the  13  implementation  guides  to  June 
30,  1997. 

DATES:  Written  comments  for  the  13 
draft  implementation  guides  must  be 
submitted  by  June  30,  1997. 
ADDRESSES:  A  copy  of  each  draft 
implementation  guide  is  available  at  the 
DOE  Freedom  of  Information  Reading 
Room,  lE-190,  1000  Independence 
Avenue,  SW,  Washington  D.C.  20585, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Submit  written  comments  to 
Dr.  Joel  Rabovsky,  U.S.  Department  of 
Energy,  EH-52/GTN/270CC,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joel  Rabovsky,  U.S.  Department  of 
Energy,  EH-52/GTN/270CC,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  301-903-2135. 

Issued  in  Washington,  DC,  on  May  27, 
1997. 

Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary. 

Environment.  Safety  and  Health. 

IFR  Doc.  97-14550  Filed  6-3-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9e-NM-a71-ADl 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-60O-2B19  (Regional  Jet 
Series  100)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  airplanes. 
This  proposal  would  require  a  one-time 
inspection  of  the  direct  current  (DC) 
power  distribution  system  for  reliability, 
and  correction  or  repair,  of  any  fuse 
holders  and  associated  electrical  wiring, 
if  necessary.  This  proposal  is  prompted 
by  a  report  indicating  that  a  loose  fuse 
holder  caused  the  DC  power 
distribution  system  to  short  circuit  on 
one  of  the  affected  airplanes,  which 
resulted  in  a  burnt  wire  between  circuit 
breaker  panel  CBP-2  and  junction  box 
JB7.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  short  circuiting,  which  could 
result  in  a  burnt  wire,  smoke  entering 
the  cockpit  area,  and  consequent 
passenger  injury  due  to  smoke 
inhalation. 

DATES:  Comments  must  be  received  by 
July  14,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
271-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair  Aerospace 
Group,  P.O.  Box  6087,  Stadon  Centre- 
ville,  Quebec  H3C  3G9,  Canada.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bairam  Rambrich,  Aerospace  Engineer, 
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Systems  and  Equipment  Branch,  ANE- 
172.  FAA.  Engine  and  Propeller 
Directorate,  New  York.  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581:  telephone  (516)  256-7507;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-271-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-271-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  airplanes. 
Transport  Canada  Aviation  advises  that 
a  loose  fuse  holder  caused  the  direct 
current  (DC)  power  distribution  system 
on  one  of  the  affected  airplanes  to  short 
circuit.  This  resulted  in  a  burnt  wire 
between  circuit  breaker  panel  CBP-2 
and  junction  box  JB7.  The  actions 
specified  by  the  proposed  AD  are 


intended  to  prevent  such  short 
circuiting,  which  could  result  in  a  burnt 
wire  and  smoke  entering  the  cockpit 
area,  and  consequent  passenger  injury 
due  to  smoke  inhalation. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-24-056,  Revision  'A',  dated  July 
9, 1996,  which  describes  procedures  for 
a  one-time  inspection  of  the  fuse 
holders  of  the  DC  power  distribution 
system  for  reliability  (proper 
connection,  proper  wiring,  and  to  assure 
there  are  no  damaged  wires),  and 
rewiring,  correcting,  or  repairing  fuse 
holders  and  associated  electrical  wiring, 
if  necessary.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-96-18,  dated 
September  30, 1996,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  onetime  inspection  of  the  IXl  power 
distribution  system  for  reliability,  and 
correction  or  repair  of  any  fuse  holders 
and  associated  electrical  wiring,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  41 
Bombardier  Model  CL-60Q-2B19 
(Regional  Jet  Series  100)  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 


airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $34,440,  or  $840  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 
Docket  96-NM-271-AD. 

AppiicabiUty:  Model  CL-600-2B19 
(Regional  )et  Series  100]  airplanes,  serial 
numbers  7003  through  7105  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For. 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  direct  current  (DC)  power 
distribution  system  from  short  circuiting, 
which  could  result  in  a  burnt  wire,  smoke 
entering  the  cockpit-area,  and  consequent 
passenger  injury  due  to  smoke  inhalation, 
accomplish  the  following: 

(a)  Within  600  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a  one- 
time inspection  of  the  DC  power  distribution 
system  for  reliability  in  accordance  with 
Canadair  Regional  Jet  Service  Bulletin  S.B. 
A501R-24-056,  Revision  'A',  dated  July  9, 
1996.  Prior  to  further  flight,  correct  or  repair 
any  discrepant  fuse  holders  and  associated 
electrical  wiring,  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  28, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-14484  Filed  6-3-97;  8:45  am] 
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Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-CE-68-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft  Incorporated  Models  SA226- 
AT,  SA226-TC,  SA227-AC,  and  SA227- 
AT  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Fairchild  Aircraft  Incorporated 
(Fairchild)  Models  SA226-AT,  SA226- 
TC,  SA227-AC,  and  SA227-AT 
airplanes.  The  proposed  action  would 
require  inspecting  the  cargo  door  lower 
belt  frames  at  the  cargo  latch  receptacles 
for  cracks  in  the  belt  frames,  repairing 
the  cracks,  and  reinforcing  the  cargo 
door  lower  belt  frames  by  installing 
doublers.  A  decompression  incident 
during  flight  caused  by  fatigue  at  the 
bottom  of  the  cargo  door  on  a  Fairchild 
Model  SA226-TC  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  failure  of  the  cargo  door  in 
flight  which  could  cause  decompression 
injuries  to  passengers  and  substantial 
structural  damage  to  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  August  7,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-6&- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft.  P.  O.  Box  790490. 
San  Antonio,  Texas  78279-0490. 
telephone  (210)  824-9421.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hung  Viet  Nguyen.  Aerospace  Engineer, 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0150;  telephone 
(817)  222-5155;  facsimile  (817)  222- 
5960. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-68-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-68-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

In  1995.  the  FAA  received  a  report  on 
a  Fairchild  Model  SA226-TC  airplanfe 
that  had  a  cargo  door  failure  during 
flight.  Upon  investigation,  the 
examiners  discovered  cracking  in  the 
cargo  door  lower  belt  frames.  As  a  result 
of  the  incident,  the  FAA  issued  AD  95- 
18-05  to  require  replacing  the  cargo 
door  receptacles  to  prevent  failure  of  the 
cargo  door.  The  FAA  has  since 
determined  that  further  AD  action  is 
necessary  to  address  this  condition. 
This  proposed  AD  does  not  cancel  the 
actions  required  in  AD  95-18-05. 

Relevant  Service  Informadon 

Fairchild  has  issued  Service  Bulletin 
227-53-003,  Issued:  January  29,  1986; 
Revised:  February  13.  1986.  and  Service 
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Bulletin  226-53-007,  Issued:  May  7, 
1981;  Revised:  February  17.  1992  which 
specifies  inspecting  the  Ccirgo  door  belt 
frames  for  cracks  and  installing 
reinforcing  doublers. 

Differences  Between  Manufacturer's 
Service  Information  and  the  Proposed 
Action 

Fairchild  has  suggested  different 
compliance  times  for  repair  of  the 
cracks  based  on  total  flight  hours  of 
each  individual  airplane.  The  FAA  has 
determined  that  there  should  be  one 
compliance  time  for  all  owners/ 
operators  of  the  affected  airplanes. 
These  service  bulletins  also  specify 
reinforcing  the  area  if  cracks  found  are 
less  than  one  inch,  and  if  the  cracks  are 
larger  than  one  inch,  contact  the 
manufacturer. 

As  currently  written,  the  Fairchild 
service  bulletin  allows  continued  flight 
if  cracks  are  found  in  the  cargo  door 
lower  belt  frames  that  do  not  exceed 
certain  limits.  The  FAA  has  established 
a  policy  to  disallow  airplane  operation 
when  known  cracks  exist  in  primary 
structure,  unless  the  ability,  to  sustain 
ultimate  load  with  these  cracks  is 
proven.  The  cargo  door  and  the  lower 
belt  firame  are  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
area.  For  this  reason,  the  FAA  has 
determined  that  the  crack  limits 
contained  in  the  service  bulletin  fall 
under  the  policy,  and  that  AD  action 
should  be  taken  to  require  immediate 
replacement  of  any  cracked  cargo  door 
lower  belt  frames. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  failure  of 
the  cargo  door  in  flight  which  could 
cause  decompression  injuries  to 
passengers  and  substantial  structural 
damage  to  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
Models  SA226-AT.  SA226-TC.  SA227- 
AC,  and  SA227-AT  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  inspecting  the  lower  belt 
frames  at  the  cargo  latch  receptacles  for 
cracks.  If  cracks  are  found,  the  proposed 
AD  would  require  repairing  the  cracks, 
prior  to  further  flight,  using  a  repair 
scheme  provided  by  Jhe  manufacturer 
through  the  Airplane  Certification 


Office.  If  no  cracks  are  found,  the 
proposed  action  would  require 
reinforcing  the  cargo  door  lower  belt 
frames  by  installing  doublers. 

Cost  Impact 

The  FAA  estimates  that  145  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  30  workhours  per 
airplane  to  accomplish  the  proposed 
initial  inspection  and  installation  of  the 
reinforcing  doubler,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  for  the  installation  of  the 
reinforcing  doubler  cost  approximately 
$710  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $363,950  or  $2,510  per 
airplane.  The  FAA  has  no  way  to 
determine  the  number  of  affected 
airplanes  that  have  already 
accomplished  the  proposed  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Fairchild  Aircraft  Incorporated:  Docket  No. 
96-CE-68-AD.  Applicability:  The 
following  Models  and  serial  numbered 
'airplanes,  certificated  in  any  category. 


Models 

Serial  Nos. 

SA226-AT  .... 

AT001  through  AT074. 

SA226-TC  ... 

TC201  through  TC419. 

SA227-AC  ... 

AC406,  AC415.  AC416, 

AC420  through  AC478,  ex- 

cept AC457  and  AC470. 

SA227-AT  .... 

AT423  through  AT469. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is- affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  within 
the  body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  cargo  door  in 
flight  which  could  cause  decompression 
injuries  to  passengers  and  substantial 
structural  damage  to  the  airplane,  accomplish 
the  following: 

(a)  Within  the  next  500  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  cargo  door  lower  belt  frames 
at  the  cargo  latch  receptacles  for  cracks  in 
accordance  with  part  A  of  the 
Accomplishment  Instructions  section  in  the 
Fairchild  Aircraft  (Fairchild)  Service  Bulletin 
(SB)  No.  226-53-007,  Issued:  May  7,  1981; 
Revised:  February  17,  1992  or  Fairchild  SB 
No.  227-53-003,  Issued:  January  29.  1986; 
Revised:  February  13, 1986,  whichever  is 
applicable. 

(b)  If  cracks  are  found,  prior  to  further 
flight,  contact  the  FAA  Fort  Worth  Airplane 
Certification  Office  for  a  reinforcement  and 
repair  scheme  provided  by  Fairchild  Aircraft 
Incorporated  and  incorporate  this 
reinforcement  and  repair  scheme. 

(c)  If  no  cracks  are  found,  within  the  next 
500  hours  after  the  initial  inspection  required 
in  paragraph  (a)  of  this  AD.  reinforce  the 
cargo  door  lower  belt  frames  by  installing 
doublers  in  accordance  with  part  B  of  the 
Accomplishment  Instructions  in  Fairchild  SB 
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22&-53-007,  Issued:  May  7. 1981;  Revised: 
February  17, 1992  or  Fairchild  SB  227-53- 
003,  Issued:  January  29, 1986;  Revised: 
February  13. 1986,  whichever  is  applicable. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD.  if  any.  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certiflcation  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Fairchild  Aircraft, 
P.  O.  Box  790490,  San  Antonio,  Texas 
78279-0490;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  May 
29,  1997. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-14544  Filed  6-3-97;  8:45  am] 
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Secief-.  Reiease  No.  IS— 1085   ^"'^  No. 
^  '    *c-  9?  '^egti  dtion  of  ExcHdnges 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release;  request  for 

comments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  reevaluating  its  approach  to  the 
regulation  of  exchanges  and  other 
markets  in  light  of  technological 
advances  and  the  corresponding  growth 
of  alternative  trading  systems  and  cross- 
border  trading  opportunities. 
Accordingly,  the  Commission  is 
soliciting  comment  on  a  broad  range  of 
questions  concerning  the  oversight  of 
alternative  trading  systems,  national 
securities  exchanges,  foreign  market 
activities  in  the  United  States,  and  other 


related  issues.  Following  receipt  of 
public  comment,  the  Commission  will 
determine  whether  rulemaking  is 
appropriate. 

DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Comments  may 
also  be  submitted  electronically  at  the 
following  e-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-16-97;  this 
file  number  should  be  included  on  the 
subject  line  if  comments  are  submitted 
using  e-mail.  All  submissions  will  be 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room,  Room  1024,  450  Fifth 
Street,  NW,  Washington  EX:  20549. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  or  comments  regarding  this 
release,  contact:  Kristen  N.  Geyer, 
Special  Counsel,  at  (202)  942-0799; 
Cautam  S.  Gujral,  Special  Counsel,  at 
(202)  942-0175;  Marie  D'Aguanno  Ito, 
Special  Counsel,  at  (202)  942-4147; 
Paula  R.  )enson.  Deputy  Chief  Counsel, 
at  (202)  942-0073;  or  Elizabeth  K.  King. 
Special  Counsel,  at  (202)  942-0140, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Mail  Stop  5-1 ,  450  Fifth  Street,  NW,    • 
Washington,  DC  20549.  For  questions  or 
comments  regarding  corporate 
disclosure  and  seciuities  registration 
issues  raised  in  this  release,  contact 
David  Sirignano,  Associate  Director,  at 
(202)  942-2870,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  Mail  Stop  3-1,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 
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A.  Integrating  Alternative  Trading  Systems 
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2.  Improving  the  Surveillance  of  Trading 
Conducted  on  Alternative  Trading 
Systems 

3.  Ensuring  Adequate  Capacity  of 
Alternative  Trading  Systems 

4.  Potential  Problems  with  Regulating 
Alternative  Trading  Systems  Under  the 
Broker-Dealer  Regulatory  Scheme 

a.  Alternative  Trading  Systems  Would  Not 
Be  Subject  to  Requirements  Designed  to 
Assure  Fair  Treatment  of  Investors 

b.  Broker-Dealers  that  Operate  Alternative 
Trading  Systems  Will  Still  Be  Required 
to  Comply  with  Potentially  Inapplicable 
Regulation  and  Be  Subject  to  Oversight 
by  SROs 

c.  Alternative  Trading  Systems  Will  Be 
Free  to  Engage  in  Anticompetitive 
Activities 

5.  Conclusion 

B.  Integrating  Alternative  Trading  Systems 
into  Market  Regulation  Through 
Exchange  Regulation 

1.  Creating  a  New  Category  Called 
"Exempted  Exchanges"  for  Smaller  and 
Passive  Alternative  Trading  Systems 

a.  Low  Impact  Markets 

b.  Passive  Markets 

c.  Requirements  for  Exempted  Exchanges 

2.  The  Application  of  Exchange  Regulation 
to  Alternative  Trading  Systems  That  Are 
Not  Exempted  Exchanges 

a.  Using  the  Commission's  Exemptive 
Authority  to  Encourage  Innovation  and 
to  Eliminate  Barriers  to  Non-Traditional 
Exchanges 

(i)  The  Commission  Could  Consider 
Permitting  Institutional  Access  to 
Exchanges 

(ii)  The  Commission  Could  Consider  Ways 
in  Which  Alternative  Elxchanges  Can 
Meet  Fair  Representation  Requirements 

3.  Expanding  the  Commission's 
Interpretation  of  "Exchange" 

a.  Effects  of  Expanding  the  Commission's 
Interpretation  of  "Exchange"  on  Selected 
Types  of  Alternative  Trading  Systems 

(i)  Broker-Dealer  Activities 

(ii)  Organized  Dealer  Markets 

(iii)  Information  Vendors  and  Bulletin 
Boards 

(iv)  Interdealer  Brokers 

4.  Effect  of  Broadening  the  Definition  of 
"Exchange" 

a.  Regulation  of  Securities  Trading  on 
Alternative  Trading  Systems 

b.  Integration  with  National  Market  System 
Mechanisms  and  Existing  Exchange 
Practices 


(i)  Inter-Market  Plans 

(A)  Quotation  and  Transacting  Reporting 

(B)  Intermarket  Trading  System 
(ii)  Uniform  Trading  Standards 

c.  Oversight  of  Non-Broker-Dealers  That 
Have  Access  to  Exchanges  and  Clearance 
and  Settlement  of  Non-Broker-Dealer 
Trades 

d.  Application  of  Broker-Dealer  Regulation 
to  Certain  Exchanges 

C.  Conclusion 

V.  The  Commission  Could  Consider  Ways  in 

Which  Requirements  Might  Be  Reduced 
or  Expedited  for  Registered  Exchanges 

A.  Ways  to  Further  Expedite  Rule  Filings 

B.  Surveillance  and  Enforcement 

VI.  Costs  and  Benefits  of  Revising  the 

Regulation  of  Domestic  Markets 

VII.  Regulation  of  Foreign  Market  Activities 
in  the  United  States 

A.  The  Need  for  A  Clear  Regulatory 
Structure  to  Address  U.S.  Investors' 
Electronic  Cross-Border  Trading 

1.  The  Applicability  of  the  U.S.  Regulatory 
Structure  to  the  Activities  of  Access 
Providers  Has  Not  Been  Expressly 
Addressed 

2.  U.S.  Investors'  Ability  to  Trade  Directly 
on  a  Foreign  Market  And  Investor 
Protection  Concerns  Under  the  Federal 
Securities  Laws 

B.  Regulating  Foreign  Market  Activities  in 
the  United  States 

1.  Sole  Reliance  on  Foreign  Markets'  Home 
Country  Regulation 

2.  Requiring  Foreign  Markets  to  Register  as 
National  Securities  Exchanges 

3.  Regulating  Access  Providers  to  Foreign 
Markets 

a.  Access  Providers  to  U.S.  Members  of 
Foreign  Markets 

b.  Broker-Dealer  Access  Providers 

c.  Requirements  Applicable  to  Access 
Providers 

(i)  Conditions  Relating  to  the  Type  of 

Foreign  Market 
(ii)  Conditions  Relating  to  Type  of  Persons 

and  Securities 
(iii)  Recordkeeping,  Reporting.  Disclosure, 

and  Antifraud  Requirements 

C.  Addressing  the  Differences  Between 
U.S.  and  Foreign  Markets'  Listed 
Company  Disclosure  Standards 

D.  Costs  and  Benefits  of  Revising 
Regulation  of  Foreign  Market  Activities 
io  the  United  States 

E.  Conclusion 

Vni.  Summary  of  Requests  for  Comment 

I.  Executive  Summary 

A.  Puqjose  of  Concept  Release 

Stock  markets  play  a  critical  role  in 
the  economic  life  of  the  United  States. 
The  phenomenal  growth  of  the  U.S. 
markets  over  the  past  60  years  is  a  direct 
result  of  investor  confidence  in  those 
markets.  Technological  trends  over  the 
past  two  decades  have  also  contributed 
greatly  to  this  success.  In  particular, 
technology  has  provided  a  vastly  greater 
number  of  investment  and  execution 
choices,  increased  market  efficiency, 
and  reduced  trading  costs.  These 
developments  have  enhanced  the  ability 


of  U.S.  exchanges  to  implement  efficient 
market  linkages  and  advanced  the  goals 
of  the  national  market  system  ("NMS"). 

At  the  same  time,  however, 
technological  changes  have  posed 
significant  challenges  for  the  existing 
regulatory  framework,  which  is  ill- 
equipped  to  respond  to  innovations  in 
U.S.  and  cross-border  trading. 
Specifically,  two  key  developments 
highlight  the  need  for  a  more  forward- 
looking,  flexible  regulatory  framework: 
(1)  The  exponential  growth  of  trading 
systems  that  present  comparable 
alternatives  to  traditional  exchange 
trading;  and  (2)  the  development  of 
automated  mechanisms  that  facilitate 
access  to  foreign  markets  from  the 
United  States. 

The  Commission  estimates  that 
alternative  trading  systems  '  currently 
handle  almost  20  percent  of  the  orders  - 
in  over-the-counter  ("OTC")  stocks  and 
almost  4  percent  of  orders  in  securities 
listed  on  the  New  York  Stock  Exchange 
("NYSE").  The  explosive  growth  of 
alternative  trading  systems  over  the  past 
several  years  has  significant 
implications  for  public  secondary 
market  regulation.  Even  though  many  of 
these  systems  provide  essentially  the 
same  services  as  traditional  markets, 
most  alternative  trading  systems  are 
regulated  as  broker-dealers.  As  a  result, 
they  have  been  subject  to  regulations 
designed  primarily  to  address 
traditional  brokerage,  rather  than  market 
activities.  For  example,  these  systems 
are  typically  subject  to  oversight  by  self- 
regulatory  organizations  ("SROs")  that 
themselves  operate  exchanges  or 
quotation  systems,  which  raises 
inherent  competitive  concerns. 

At  the  same  time,  alternative  trading 
systems  are  not  fully  integrated  into  the 
national  market  system.  As  a  result, 
activity  on  alternative  trading  systems  is 
not  fully  disclosed  to,  or  accessible  by, 
public  investors.  The  trading  activity  on 
these  systems  may  not  be  adequately 
surveilled  for  market  manipulation  and 
fraud.  Moreover,  these  trading  systems 
have  no  obligation  to  provide  investors 


'  Trading  systems  not  registered  as  exchanges 
have  been  referred  to  in  previous  Commission 
releases  as  "proprietary  trading  systems."  "broker- 
dealer  trading  systems."  and  "electronic 
communications  networks."  The  latter  two  terms 
are  denned  in  Rules  17a-23  and  11Acl-l  under  the 
Securities  Exchange  Act  of  1934  ("Exchange  Act"), 
17  CFR  240.17»-23  and  240.11Acl-l,  respectively. 
The  term  "alternative  trading  systems  '  will  be  used 
throughout  this  release  to  refer  generally  to 
automated  systems  that  centralize,  display,  match, 
cross,  or  otherwise  execute  trading  interest,  but  that 
are  not  currently  registered  with  the  Commission  as 
national  securities  exchanges  or  operated  by  a 
registered  securities  association. 

-  For  purposes  of  this  release,  the  term  "order" 
generally  means  any  finn  trading  interest,  including 
both  limit  orders  and  market  maker  quotations. 


a  fair  opportunity  to  participate  in  their 
systems  or  to  treat  their  participants 
fairly,  nor  do  they  have  an  obligation  to 
ensure  that  they  have  sufficient  capacity 
to  handle  trading  demand.  These 
concerns  together  with  the  increasingly 
important  role  of  alternative  trading 
systems,  call  into  question  the  fairness 
of  current  regulatory  requirements,  the 
effectiveness  of  existing  NMS 
mechanisms,  and  the  quality  of  public 
secondary  markets. 

The  impact  of  technological  change 
has  not  been  limited  to  domestic 
markets.  Foreign  markets,  information 
vendors,  and  broker-dealers  have 
developed  automated  systems  that 
enable  U.S.  persons  to  trade  directly  on 
foreign  markets  from  the  United  States. 
The  Commission  to  date  has  not 
addressed  the  regulatory  status  of 
entities  that  limit  their  activities  to 
providing  U.S.  investors  access  to 
foreign  markets.  As  a  result,  many 
foreign  markets  have  been  reluctant  to 
provide  these  services  directly  to  U.S. 
investors.  This  has  highlighted  the  need 
to  establish  standards  that  can 
accommodate  U.S.  investors'  growing 
interest  in  cross-border  trading,  and 
better  ensure  that  this  type  of  cross- 
border  trading  is  subject  to  appropriate 
safeguards.  At  the  same  time,  improved 
foreign  market  access  would  mean  that 
U.S.  investors  can  trade  securities  of 
companies  listed  solely  on  foreign 
markets  as  easily  as  securities  of 
companies  that  satisfy  the  Commission's 
disclosure  and  reporting  requirements. 
This  would  raise  additional  questions  as 
to  how  to  craft  a  regulatory  scheme  that 
provides  sufficient  information  to 
investors  about  the  securities  they  trade. 

These  and  other  questions  raised  by 
the  application  of  the  existing  regulatory 
approach  to  technologically  changing 
markets  are  only  likely  to  multiply  as 
technology  facilitates  ways  of  trading 
and  enables  the  creation  of  market 
structures  that  were  unimaginable  a  few 
years  ago.  In  light  of  these  issues,  the 
Commission  is  now  reevaluating  its 
regulation  of  the  markets,  particularly 
its  oversight  of  alternative  trading 
systems,  registered  exchanges,  and 
foreign  market  activities  in  the  United 
States.  In  doing  so,  the  Commission 
seeks  to  develop  a  forward-looking  and 
enduring  approach  that  will  permit 
diverse  markets  to  evolve  and  compete, 
while  preserving  market-wide 
transparency,  fairness,  and  integrity. 
The  issues  raised  by  technology  in  the 
domestic  markets  are  summarized  in 
Part  B  below  and  discussed  in  greater 
detail  in  Sections  II  through  VI.  The 
issues  raised  by  technology  in  the 
foreign  markets  are  summarized  in  Part 
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C  below  and  discussed  in  greater  detail 
in  Section  VII  of  this  release. 

B.  Alternatives  for  Revising  Domestic 
Market  Regulation 

The  questions  raised  by  technological 
developments  in  the  U.S.  markets  could 
be  addressed  in  a  variety  of  ways.  As  an 
initial  matter,  the  Commission  is 
soliciting  comment  on  whether  the 
current  statutory  and  regulatory 
framework  remains  appropriate  in  light 
of  the  myriad  new  means  of  trading 
securities  made  possible  by  emerging 
and  evolving  technologies.  The 
Commission  is  also  soliciting  comment 
on  alternative  ways  of  addressing  these 
issues  within  the  existing  securities  law 
framework.  The  release  discusses  two 
alternatives  in  particular  that  would 
integrate  alternative  trading  systems 
more  fully  into  mechanisms  that 
promote  market-wide  transparency, 
investor  protection,  and  fairness. 

First,  tne  Commission  could  continue 
to  regulate  alternative  trading  systems  as 
broker-dealers  and  develop  rules 
applicable  to  these  systems,  and  thelr 
supervising  SROs  that  would  more 
actively  integrate  these  systems  into 
NMS  mechanisms.  The  Commission 
could,  for  example,  require  alternative 
trading  systems  to  provide  additional 
audit  trail  information  to  SROs,  to  assist 
SROs  in  their  surveillance  functions, 
and  to  adopt  standard  procedures  for 
ensuring  adequate  system  capacity  and 
the  integrity  of  their  system  operations. 
The  Commission  could  then  require 
SROs  to  integrate  trading  on  alternative 
trading  systems  into  their  ongoing,  real- 
time surveillance  for  market 
manipulation  and  fraud,  and  to  develop 
surveillance  and  examination 
procedures  specifically  targeted  to 
alternative  trading  systems  they 
supervise.  In  addition,  the  Commission 
could  require  alternative  trading 
systems  to  make  all  orders  in  their 
systems  available  to  their  supervising 
SROs,  and  require  such  SROs  to 
incorporate  those  orders  into  the  public 
quotation  system.  The  Commission 
could  also  require  that  alternative 
trading  systems  provide  the  public  with 
access  to  these  orders  on  a  substantially 
equivalent  basis  as  provided  to  system 
participants. 

Alternatively,  the  Commission  could 
integrate  alternative  trading  systems 
into  the  national  market  system  as 
securities  exchanges,  by  adopting  a 
tiered  approach  to  exchange  regulation. 
The  first  tier,  under  this  type  of 
approach,  could  consist  of  the  majority 
of  alternative  trading  systems,  those  that 
have  limited  volume  or  do  not  establish 
trading  prices,  which  could  be  exempt 
from  traditional  exchange  requirements. 


For  example,  exempt  exchanges  could 
be  required  to  file  an  application  ancT 
system  description  with  the 
Commission,  report  trades,  maintain  an 
audit  trail,  develop  systems  capacity 
and  other  operational  standards,  and 
cooperate  with  SROs  that  inspect  their 
regulated  participants.  Most  alternative 
trading  systems  currently  regulated  as 
broker-dealers  would  be  exempt 
exchanges. 

The  second  tier  of  exchanges  under 
this  approach  could  consist  of 
alternative  trading  systems  that 
resemble  traditional  exchanges  because 
of  their  significant  volume  of  trading 
and  active  price  discovery.  These 
systems  could  be  regulated  as  national 
securities  exchanges.  The  Commission 
could  then  use  its  exemptive  authority 
to  eliminate  barriers  that  would  make  it 
difficult  for  these  non-traditional 
markets  to  register  as  exchanges,  by 
exempting  such  systems  from  any 
exchange  registration  requirements  that 
are  not  appropriate  or  necessary  in  light 
of  their  business  structure  or  odier 
characteristics.  For  example,  the 
Commission  could  exempt  alternative 
trading  systems  that  register  as 
exchanges  from  requirements  that 
exchanges  have  a  traditional 
membership  structure,  and  from 
requirements  that  limit  exchange 
participation  to  registered  broker- 
dealers.  The  Commission  could  also  use 
its  exemptive  authority  to  reduce  or 
eliminate  those  exchange  requirements 
that  are  incompatible  with  the  operation 
of  for-profit,  non-membership 
alternative  trading  systems. 

This  approach  could  integrate  these 
alternative  trading  systems  more  fully 
into  NMS  mechanisms  and  the  plans 
governing  those  systems,  potentially  by 
requiring  these  systems  to  become 
members  of  those  plans. '  Because 
alternative  trading  systems  differ  in 
several  key  respects  from  currently 
registered  exchanges,  this  could  require 
revision  of  those  plans  in  order  to 
accommodate  diverse  and  evolving 
trading  systems. 

Finally,  a  third  tier  of  exchanges, 
consisting  of  traditional  membership 
exchanges,  could  continue  to  be 
regulated  as  national  secvuities 
exchanges.  The  Conunission  could  then 
use  its  exemptive  authority  to  reduce 
overall  exchange  requirements.  In  this 
regard,  the  Commission  is  considering 
ways  to  reduce  unnecessary  regulatory 
requirements  that  make  it  difficult  for 
currently  registered  exchanges  to  remain 
competitive  in  a  changing  bu^ness 
environment.  The  Commission,  for 


^  See  infra  notes  162  to  175  and  accompanying 
text 


example,  could  further  accelerate  rule 
filing  and  approval  procedures  for 
national  securities  exchanges  and 
securities  associations,  and  allow  fully 
automated  exchanges  to  meet  their 
regulatory  requirements  in  non- 
traditional  ways. 

One  way  for  the  Commission  to 
implement  this  tiered  approach  would 
be  to  expand  its  interpretation  of  the 
definition  of  "exchange."  For  example, 
the  Commission  could  reinterpret  the 
term  "exchange"  to  include  any 
organization  that  both:  (1)  Consolidates 
orders  of  multiple  parties;  and  (2) 
provides  a  facility  through  which,  or 
sets  material  conditions  under  which, 
participants  entering  such  orders  may 
agree  to  the  terms  of  a  trade. 

C.  Alternatives  for  Revising  Regulation 
Applicable  to  Foreign  Market  Activities 
in  the  United  States 

The  questions  raised  by  the  activities 
of  foreign  markets  in  the  United  States 
could  also  be  addressed  in  a  number  of 
ways.  As  an  initial  matter,  any  proposal 
should  address  questions  about  the  lack 
of  comparable  information  about 
securities  of  non-reporting  foreign 
companies.  In  addition,  any  approach  to 
regulating  access  to  foreign  markets 
from  the  U.S.  should  address  the  issue 
of  whether  sufficient  information  is 
disclosed  to  U.S.  investors  regarding  the 
risks  of  trading  on  foreign  markets  and 
whether  the  Commission  has  the  ability 
to  enforce  the  antifraud  provisions  of 
the  U.S.  securities  laws. 

This  release  describes  a  number  of 
different  ideas  for  addressing  foreign 
market  activity  in  the  United  States, 
including  applying  traditional  exchange 
regulation  to  foreign  markets  that  seek 
to  enter  the  United  States.  At  the  other 
extreme,  the  Commission  could  rely 
solely  on  home  country  regulation  of  the 
foreign  market.  Alternatively,  the 
Commission  could  take  an  intermediate 
approach  by  establishing  regulatory 
requirements  for  entities  that  provide 
U.S.  persons  with  direct  access  to 
foreign  markets  ("access  providers"), 
regardless  of  whether  the  entity  is  the 
foreign  market  itself,  a  broker-dealer,  or 
another  service  provider.  Such  access 
providers  could  be  required  to  comply 
with  limited  recordkeeping,  reporting, 
and  disclosure  requirements,  as  well  as 
the  antifraud  provisions  of  the  federal 
securities  laws. 

Under  this  type  of  approach,  an 
access  provider  that  provides  a  U.S. 
member  of  a  foreign  market  with  direct 
access  to  that  foreign  market's  trading 
facilities  would  register  as  a  securities 
information  processor  ("SIP")  under 
section  llA  of  the  Exchange  Act. 
Foreign  markets,  information  vendors. 
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and  other  access  providers  could  be 
required  to  register  as  SIPs.  or  to 
conduct  their  U.S.  activities  through 
another  registered  SIP.  As  a  condition  of 
registration,  SIPs  could  also  be  limited 
to  trading  foreign  securities  that  are 
registered  with  the  Commission  under 
the  Exchange  Act  or  limited  to  dealing 
with  sophisticated  parties. 

Broker-dealers  that  act  as  access 
providers  could  be  required  to  comply 
with  the  same,  limited  recordkeeping, 
reporting,  disclosure,  and  antifraud 
requirements  as  SIPs.  The  Commission 
could  also  permit  broker-dealer  access 
providers  to  provide  both  retail  and 
sophisticated  investors  with  electronic 
links  to  foreign  markets,  and  to  provide 
such  links  to  foreign  markets  that  trade 
U.S.  and  foreign  securities,  regardless  of 
whether  those  securities  are  registered 
with  the  Commission.  This  approach 
might  provide  adequate  protections  to 
U.S.  investors  trading  on  foreign 
markets,  while  facilitating  greater 
transparency. 

In  creating  an  appropriate  regulatory 
scheme  to  address  U.S.  investor  access 
to  unregistered  foreign  securities,  the 
Commission  seeks  to  balance  the  desire 
to  craft  a  forward-looking  and  enduring 
approach  to  the  oversight  of  the 
securities  markets  with  concerns  that 
U.S.  investors  have  access  to  full  and 
complete  disclosure  about  the  securities 
they  trade.  The  Commission  has  been 
working  directly  with  fellow  regulators 
around  the  world  on  a  variety  of 
initiatives  to  improve  the  efficiency  of 
cross-border  capital  flows. 

D.  Conclusion 

Regulation  should  not  be  static. 
Changes  in  the  markets  should  be 
accompanied  by  corresponding  changes 
in  market  regulation.  In  light  of  the 
rapid  pace  of  technological 
advancements  during  the  past  two 
decades,  it  is  critical  to  develop  a 
regulatory  framework  that  both 
accommodates  traditional  market 
structures  and  provides  sufficient 
flexibility  to  ensure  that  markets  of  the 
future  promote  fairness,  efficiency,  and 
transparency.  The  purpose  of  this 
release  is  to  facilitate  a  dialogue  as  to 
how  this  can  best  be  achieved. 

n.  Regulation  of  Domestic  Markets 

A.  Technological  Advances 

Securities  markets  serve  several  basic 
functions  that  are  critical  to  facilitating 
investment  and,  as  a  result,  materially 
influence  the  long-term  financial 
security  of  a  large  segment  of  the 
population."  For  example,  markets 


provide  the  forum  for  individuals  to 
invest  in  securities  and  for  financial 
instruments  to  be  readily  converted  into 
cash  when  needed.  Securities  markets 
also  serve  as  a  fundamental  indicator  of 
national  and  international  economic 
health,  in  part  because  they  reveal 
investors'  judgments  about  the  potential 
earning  capacity  of  corporations.''  They 
help  to  raise  and  efficiently  allocate 
capital  by  providing  a  reliable  means  of 
valuing  assets  and  facilitating  the  flow 
of  capital  into  private  enterprise.  They 
also  allocate  capital  toward  productive 
uses  by  providing  a  forum  where  stocks 
can  compete  for  investment  dollars.* 
U.S.  securities  markets  have  been  highly 
successful  at  fulfilling  these  functions 
and  are  consistently  the  world's  largest, 
most  liquid,  efficient,  and  fair.'' 
Moreover,  U.S.  markets  have  continued 
to  attract  foreign  listings  and  investors 
even  as  other  markets  become  more 
competitive.*  This  success  has  come 


'  See  generally  SEC.  Report  of  the  Special  Study 
of  the  Securities  Markets  of  the  Securities  and 


Exchange  Commission.  H.R.  Doc.  No.  95.  88th 
Cong..  1st  Sess.  Pt.  1,  at  9  (1963)  (hereinafter 
Special  Study). 

^  Essentially,  securities  markets  centralize 
information  about  buying  and  selling  interest,  either 
by  physically  or  electronically  centralizing  order 
interaction,  or  by  centralizing  quote  and  trading 
information.  Because  of  this  interaction  of  supply 
and  demand,  a  stock  price  is  considered  by  many 
to  be  the  best  estimate  by  investors  of  the  present 
value  of  a  company's  future  earnings.  As  a  result 
of  such  beliefs,  slock  prices  influence  investment 
calculations,  the  allocation  of  resources,  company 
business  decisions,  and  economic  planning.  See  2 
Thomas  Lee  Hazen,  Treatise  on  the  Law  of 
Securities  Regulation.  §  10.1.  at  4  (3d  ed.  1995);  U.S. 
Congress.  Office  of  Technology  Assessment,  Pub. 
No.  OTA-CIT-469,  Electronic  Bulls  &  Bears:  U.S. 
Securities  Markets  &  Information  Technology  at  3. 
26  (1990)  (hereinafter  Electronic  Bulls  *  Bears).  See 
generally  lack  Clark  Francis.  Investment  Analysis 
and  Management  57.  196-97  (4th  ed.  1986). 

» See  generoWy  ELECTRONIC  BULLS  &  BEARS. 
supra  note  5.  at  ch.  2;  Francis,  supra  note  5.  at  57. 

'As  of  December  31,  1996.  there  were  3.530 
securities  trading  on  the  NYSE,  representing  2907 
NYSE-listed  companies.  Market  Records  Shattered 
in  1996.  The  Exchange  INYSEI.  fanJFeb.  1997.  at 
1-2.  In  addition,  as  of  December  31.  1996.  the 
Nasdaq  Stock  Market  ("Nasdaq")  listed  over  6300 
stocks  of  5556  companies,  and  dollar  volume  on 
that  market  has  grown  to  almost  equal  that  of  the 
NYSE.  Conversation  with  staff  of  Corporate 
Communications.  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  (Feb  21.  1997). 
In  1996.  the  average  daily  share  volume  on  Nasdaq 
was  543.839.000  shares  and  the  total  dollar  volume 
was  $3.301 .8  billion.  During  that  same  period,  the 
NYSE's  average  daily  share  volume  was 
409.893.000  shares  and  its  total  dollar  volume  was 
$4,063.7  billion.  See  Market  Records  Shattered  in 
1996.  The  Exchange  (NYSE),  Jan./Feb.  1997,  at  1- 
2. 

»  Both  the  NYSE  and  Nasdaq  have  experienced 
significant  growth  in  foreign  company  listings. 
Foreign  company  listings  on  the  NYSE  increased 
from  106  in  1991  to  290  as  of  the  end  of  1996. 
Similarly,  foreign  listings  on  Nasdaq  increased  from 
185  in  1991  to  320  as  of  the  end  of  1996. 
Conversatioft  with  staff  of  NYSE  (Feb.  21,  1997); 
Conversation  with  staff  of  Corporate 
Communications.  NASD  (Feb.  21,  1997);  New  York 
Slock  Exchange,  Inc..  1995  Annual  Report  3  (1995); 
National  Association  of  Securities  Dealers,  Inc.. 
1996  Nasdaq  Fact  Book  37  (1996). 


about,  in  part,  because  the  strength  and 
stability  of  U.S.  markets  have  allowed 
people  throughout  the  world  to  feel 
confident  investing  a  large  percentage  of 
their  personal  wealth  in  the  future  of 
companies  trading  on  those  markets. 

The  ability  of  U.S.  markets  to  use 
technology  to  increase  efficiency, 
reduce  the  costs  of  trading,  and  respond 
to  changing  investor  demands  has  also 
contributed  significantly  to  the  success 
of  our  markets.  Over  the  past  three 
decades,  technology  has  transformed 
U.S.  markets.  Investors,  particularly  the 
growing  institutional  investor  base,  now 
have  numerous  alternatives  to 
traditional  exchange  trading  and  the 
OTC  market.  Similarly,  market 
participants  (including  broker-dealers, 
issuers,  and  service  providers)  have 
integrated  technological  advancements 
into  their  trading  and  marketing 
activities.'  For  example,  some  broker- 
dealers  have  made  communications 
with  retail  customers  more  efficient  by 
offering  various  services  through  the 
Internet. '° 

As  technology  has  broadened  the 
services  that  can  be  delivered  by  both 
markets  and  market  intermediaries, 
market  services  have  become  unbundled 
from  traditional  brokerage  or  exchange 
services.  While  some  entities  that 
perform  brokerage  services  have  also 
begun  to  perform  some  of  the  traditional 
functions  of  a  stock  exchange,  other 
entities  (including  information  vendors, 
service  biu-eaus,  and  routing  services) 
now  provide  many  of  the  services 
historically  provided  by  exchanges  and 
broker-dealers.  One  significant  example 
of  this  has  been  the  development  and 
growing  popularity  of  alternative 
trading  systems,  such  as  the  Real-Time 
Trading  Service  operated  by  Instinet 
Corporation  ("Instinet"),  The  Island 
System  ("Island"),"  Portfolio  System 


'  See.  e.g..  Letter  from  Catherine  McGuire.  Chief 
Counsel,  Division  of  Market  Regulation.  SEC.  to  (ere 
W.  Glover,  Chief  Counsel  for  Advocacy.  U.S.  Small 
Business  Administration,  and  Gregory  |.  Dean,  |r., 
Assistant  Chief  Counsel  for  Banking  and  Finance. 
U.S.  Small  Business  Administration  (Oct.  26.  1996): 
Letter  from  Catherine  McGuire.  Chief  Counsel, 
Division  of  Market  Regulation,  SEC,  to  Bruce  D. 
Stuart.  Esq.  (Aug.  5.  1996);  and  Letter  from 
Catherine  McGuire.  Chief  Counsel.  Division  of 
Market  Regulation.  SEC.  to  Barry  Reder,  Esq.  (June 
24,  1996). 

'"See  Arthur  M.  Louis,  Schwab  Plays  Catchup: 
Broker  Faces  Tough  Internet  Competition.  S.F. 
Chron.,  Nov.  26. 1996,  at  Cl.  See  also  Letter  from 
Richard  R.  Lindsey.  Director.  Division  of  Market 
Regulation,  SEC,  to  Scott  W.  Campbell.  Vice 
President  and  Associate  General  Counsel.  Charles  E. 
Schwab  &  Co.  (Nov.  27,  1996). 

' '  Island  is  operated  by  Datek  Securities  Corp.,  a 
registered  broker-dealer.  Island.  Instinet.  and  other 
"matching  "  systems  (such  as  Tradebook,  which  is 
operated  by  Bloomberg  Tradebook  LLC)  allow 
participants  to  display  firm,  priced  orders  to  other 
participants  and  to  execute  automatically  against 
other  orders  in  the  system. 
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for  Institutional  Trading  ("POSIT")."^ 
and  the  Arizona  Stock  Exchange 
("AZX"),"  which  allow  institutions  and 
other  market  participants  to 
electronically  execute  trades  in  a  variety 
of  ways. '  *  These  and  other  alternative 
trading  systems  have  grown  to  account 
for  a  significant  percentage  of  the 
trading  volume  of  the  U.S.  securities 
markets,  particularly  within  the  last  five 
years.  In  1994,  the  Conmiission's 
Division  of  Market  Regulation  reported 
that  alternative  trading  systems 
accounted  for  13  percent  of  the  volume 
in  Nasdaq  securities  and  1.4  percent  of 
the  trading  volume  in  NYSE-listed 
securities. '5  In  comparison,  the 
Commission  estimates  that  alternative 
trading  systems  currently  handle  almost 
20  percent  of  the  orders  in  Nasdaq 
securities  and  almost  4  percent  of  orders 
in  NYSE-listed  stocks. 

Technology  has  also  significantly 
altered  the  operation  of  exchange  and 
OTC  markets.  For  example,  most 
exchanges  have  designed  systems  that 
allow  members  to  route  orders 
electronically  to  the  exchange  for 
execution."  The  NYSE  has  also 


12  POSIT  is  operated  by  ITG  Inc..  a  registered 
broker -dealer.  POSIT  and  other  "crossing"  systems 
allow  p^icipants  to  enter  unpriced  orders,  which 
are  then  executed  with  matching  interest  at  a  single 
price,  typically  derived  from  the  primary  public 
marliet  for  each  crossed  security. 

"  AZX  and  other  "single-price  auction"  systems 
allow  participants  to  enter  priced  orders,  which  the 
system  then  compares  to  determine  the  single  price 
at  which  the  largest  volume  of  orders  can  be 
executed.  All  orders  are  then  matched  and  executed 
at  that  price. 

"In  addition  to  these  systems,  more  than  140 
broker -dealers  have  notified  the  Commission  that 
they  operate  some  type  of  alternative  trading 
system,  either  internally  for  their  own  traders  or  for 
their  customers  and  other  market  participants. 
Registered  broker-dealers  that  operate  or  otherwise 
sponsor  alternative  trading  systems  are  required  to 
comply  with  periodic  reporting  and  recordkeeping 
requirements  pursuant  to  Rule  17a-23  under  the 
Exchange  Act.  17  CFR  240.17a-23.  See  genewJIy 
Division  of  Market  Regulation.  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  app.  IV  (1994)  (hereinafter  Market 
2000  Study)  (general  description  of  proprietary 
trading  systems). 

"  See  Market  2000  Study,  supra  note  14,  at  Study 
U-\3. 

"The NYSE's  SuperDOT  (Designated  Order 
Turnaround)  system  enables  firms  to  transmit 
market  attd  limit  orders  in  all  NYSE-listed 
securities  directly  to  the  specialist  post  for 
execution.  Some  NYSE  members  also  allow  selected 
institutioaal  customers  to  route  their  orders  through 
the  members'  connection  to  SuperDOT.  Similar 
systems  are  operated  by  the  following  exchanges: 
the  American  Stock  Exchange  ("Amex") 
(Automated  Post  Execution  Reporting  System,  or 
AutoPERS),  the  Boston  Stock  Exchange  ("BSE") 
(BSE  Automated  Communication  and  Order 
Routing  Network,  or  BEACON),  the  Chicago  Board 
Options  Exchange  ("CBOE ')  (the  RAES  system),  the 
Chicago  Stock  Exchange  ("CHX")  (Midwest 
Automatic  Execution  System,  or  MAX),  the  Pacific 
Exchange  ("PCX")  (Pacific  Computerized  Order 
Access  System,  or  P/COAST),  and  the  Philadelphia 


established  after-hours  crossing  systems 
that  automate  the  execution  of  single 
stock  orders  and  baskets  of  securities,'^ 
and  the  Cincinnati  Stock  Exchange 
("CSE")  is  now  a  fully  automated 
exchange  where  members  effect 
transactions  through  computers  located 
in  their  own  offices. '  *  Dealer  markets 
have  been  similarly  transformed.  Dealer 
markets  traditionally  consisted  of 
loosely  organized  groups  of  individual 
dealers  that  traded  securities  OTC, 
without  formal  consolidation  of  orders 
or  trading.  As  individual  dealers  and 
associations  of  dealers  have  employed 
technology  to  make  OTC  markets  more 
efficient,  however,  dealer  markets  in 
certain  instruments  have  become 
organized  to  such  an  extent  that  they 
have  assumed  many  of  the 
characteristics  of  exchange  markets. 
This  is  particularly  true  in  markets  that 
trade  instruments  that  are  also  listed  on 
registered  exchanges.  For  example,  the 
Nasdaq  market,  operated  by  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  consolidates 
trading  interest  of  multiple  dealers  on  a 
computer  screen  that  is  displayed  in 
real-time  to  its  members  and  provides  a 
mechanism  for  dealers  to  update 
displayed  quotations."  Additional 
services,  such  as  SelectNet,  allow 
dealers  in  the  Nasdaq  market  to  trade 
electronically.  Through  this  technology, 
the  NASD  has  been  able  to  coordinate 
the  dealer  market  more  efficiently. 

Overall,  these  developments  have 
benefited  investors  by  increasing 
efficiency  and  competition,  reducing 
costs,  and  spurring  further  technological 
advancement  of  the  entire  market.  In 
particular,  ^r  those  market  participants 
that  have  access  to  alternative  trading 
^y stems,  these  systems  have  provided 
opportunities  for  the  direct  execution  of 
orders  without  the  active  participation 
of  an  intermediary.  Alternative  markets 
are  likely  to  grow  as  technology 
continues  to  drive  the  evolution  of  the 
equity  markets. 


Stock  Exchange  ("Phlx")  (Phlx  Automated 
Communication  and  Execution  System,  or  PACE). 

'''See  Securities  Exchange  Act  Release  No.  29237 
(May  24,  1991).  56  FR  24853  (May  31,  1991): 
Securities  Exchange  Act  Release  No.  32368  (May 
25,  1993),  58  FR  31565  (June  3.  1993). 

'*First  organized  in  1884,  the  CSE  initially 
operated  with  a  physical  trading  floor  which  it 
began  phasing  out  in  1976.  SEC.  Report  on  the 
Practice  of  Preferencing  Pursuant  to  Section  510(c) 
of  the  National  Securities  Markets  Improvement  Act 
of  1996,  24  (1997)  (hereinafter  Preferencing  Report). 

"Like  exchange  markets,  the  NASD  imposes 
obligations  on  market  makers  to  provide  a 
continuous  source  of  liquidity  for  Nasdaq-traded 
securities,  establishes  minimum  qualifications  that 
issuers  must  meet  in  order  for  their  securities  to  be 
quoted  on  the  consolidated  computer  screen,  and 
sets  enforceable  rules  that  govern  the  priorities 
dealers  must  give  to  certain  orders. 


B.  Market  Regulation 

Whether  trading  electronically  or 
through  human  intervention,  investors 
are  more  likely  to  trade  on  a  market 
when  prices  are  current  and  reflect  the 
value  of  securities,  when  they  are 
confident  that  they  will  be  able  to  buy 
and  sell  securities  easily  and 
inexpensively,  and  when  they  believe 
that  they  can  trade  on  a  market  without 
being  defrauded  or  without  other 
investors  having  an  unfair  advantage. 
The  competition  for  global  investment 
capital  among  the  world's  exchanges 
and  the  many  opportunities  available  to 
U.S.  and  foreign  investors  make  it  more 
important  than  ever  for  U.S.  exchanges 
to  protect  these  investor  interests  in 
order  to  attract  order  flow.  Appropriate 
regulation  is  often  necessary  to  protect 
these  interests,  by  helping  to  ensure  fair 
and  orderly  markets,  to  prevent  fraud 
and  manipulation,  and  to  promote 
market  coordination  and  competition 
for  the  benefit  of  all  investors.^ 

In  the  United  States,  Congress 
decided  that  these  goals  should  be 
achieved  primarily  through  the 
regulation  of  exchanges  and  through 
authority  it  granted  to  the  Commission 
in  1975  ("1975  Amendments")  ^i  to 
adopt  rules  that  promote  (1) 
economically  efficient  execution  of 
securities  transactions,  (2)  fair 
competition,  (3)  transparency,  (4) 
investor  access  to  the  best  markets,  and 
(5)  the  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer.  2^  In  promulgating  the 
Exchange  Act,  Congress  gave  the 
Commission  means  to  achieve  these  and 
other  goals  of  regulation,^'  by  requiring 


^  Experience  in  both  the  United  States  and  world 
markets  has  repeatedly  shown  that  commercial 
incentives  alone  are  insufficient  to  protect  investors 
adequately  and  ensure  fair  markets.  In  adopting  the 
Exchange  Act,  Congress  noted  that,  however 
zealously  exchange  authorities  may  supervise  the 
business  conduct  of  their  members,  the  interests 
with  which  they  are  connected  frequently  conflict 
with  the  public  interest  H.R.  Rep.  No.  1383,  73rd 
Cong..  2d  Sess  at  4  (1934):  S.  Rep.  No.  792.  73rd 
Cong..  2d  Sess.  (1934).  See  also  SEC,  Statement  of 
the  Securities  and  Exchange  Commission  on  the 
Future  Structure  of  the  Securities  Markets  (Feb.  2. 
1972).  37  FR  5286  (Feb.  4,  1972)  (hereinafter  Future 
Structure  Statement).  L^slative  history  to  key 
Exchange  Act  amendments  adopted  in  1975  also 
points  to  the  need  for  regulation.  See.  e.g..  S.  Rep. 
No.  75  and  H.R.  Rep.  No.  229.  infra  note  22.  See 
also  SEC,  Report  Pursuant  to  Section  21(a)  of  the 
Sectirities  Exchange  Act  of  1934  Regarding  the 
NASD  and  the  Nasdaq  Market  (1996)  (hereinafter 
NASD  21(a)  Report). 

"  Pub.  L.  No.  29,  89  SUt.  97  (1975). 

"SeeS.  Rep.  No.  75.  94Ui  Cong.,  1st  Sess.  8 
(1975):  H.R.  Rep.  No.  229.  94th  Cong..  1st  Sess.  92 
(1975).  See  also  Exchange  Act  section  llA(aKl),  15 
U.S.C.  78k-l(8)(l). 

"  Congress  also  directed  the  Commission  in  the 
1975  Amendments  to  advance  the  concept  of  equal 
regulation  so  that  persons  enjoying  similar 
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every  market  that  meets  the  definition  of 
"exchange"  under  the  Exchange  Act  to 
either  register  as  a  national  securities 
exchange  or  be  exempted  from 
registration  on  the  basis  of  limited 
transaction  volume.-^  Congress  also 
gave  the  exchanges  authority  to  enforce 
their  members'  compliance  with  the 
goals  of  the  securities  laws  and,  in  1983, 
required  every  broker-dealer  to  become 
a  member  of  an  exchange  ^*  or  securities 
association.-*"  As  SROs,  every  registered 
exchange  and  securities  association  is 
required  to  assist  the  Commission  in 
assuring  fair  and  honest  markets,  to 
have  effective  mechanisms  for  enforcing 
the  goals  of  regulation,  and  to  submit 
their  rules  for  Commission  review.  This 
statutory  structure  has  given  the 
Commission  ample  authority  to  oversee 
securities  markets  and  ensure 
compliance  with  the  Exchange  Act. 
Although  regulation  cannot  prevent  all 
manipulation,  fraud,  or  collusion,  it  has 
proven  effective  in  ridding  markets  of 
the  most  egregious  of  these  practices 
and  consequently  in  inspiring  a  high 
degree  of  investor  confidence. 

As  a  result  of  the  technologically- 
driven  developments  discussed  above, 
however,  the  distinctions  among  market 
service  providers  have  become  blurred, 
making  it  more  difficult  to  determine 
whether  any  particular  entity  operates 
as  an  exchange,  OTC  market,  broker,  or 
dealer.  For  example,  alternative  trading 
systems  incorporate  features  of  both 
traditional  markets  and  broker-dealers. 
Like  traditional  exchanges,  alternative 
trading  systems  centralize  orders  and 
give  participants  control  over  the 
interaction  of  their  orders.  Like 
traditional  broker-dealers,  alternative 
trading  systems  are  proprietary  and,  in 


privileges,  performing  similar  functions,  and  having 
similar  potential  to  affect  markets  would  be  treated 
equally.  The  Commission  was  charged  with 
ensuring  that  no  member  or  class  of  members  had 
an  unfair  advantage  over  other  members  as  a  result 
of  a  disparity  in  regulation  not  necessary  or 
appropriate  to  further  the  objectives  of  the 
Exchange  Act.  See  H.R.  Rep  No.  229,  supra  note 
22. 

"There  are  currently  eight  registered  national 
securities  exchanges  and  one  exempted  exchange. 
AZX  [formerly  known  as  Wunsch  Auction  Systems) 
was  exempted  from  the  registration  requirements  of 
Sections  5  and  6  of  the  Exchange  Act.  15  U.S.C.  78e 
and  78f,  based  on  the  exchange's  expected  limited 
volume  in  trading  of  securities.  See  Securities 
Exchange  Act  Release  No.  28899  (Feb  20,  1991).  56 
FR  8377  (Feb  29.  1991)  (hereinafter  AZX 
Exemptive  Order).  See  also  Securities  Exchange  Act 
Release  No.  37271  dune  3.  1996).  61  FR  29145  (June 
7.1996). 

^'  Markets  operated  by  registered  securities 
associations  serve  many  of  the  same  functions  as 
exchanges.  Registered  securities  associations  are 
regulated  under  section  ISA  of  the  Exchange  Act, 
15  U  S.C  780-1,  and  are  subject  to  requirements 
that  are  virtually  identical  to  those  applicable  to 
registered  exchanges  under  the  Exchange  Act. 

^See  Pub.  L.  No  38.  97  Stat.  205  (1983). 


some  cases,  maintain  trading  desks  that 
facilitate  participant  trading.  Because 
the  activities  of  alternative  trading 
systems  include  both  traditional 
exchange  and  broker-dealer  functions,  it 
is  often  unclear  whether  such  systems 
should  register  as  exchanges,  broker- 
dealers,  or  both.  Under  the  existing 
statutory  structure  enacted  by  Congress, 
however,  exchanges  and  broker-dealers 
are  subject  to  significantly  different 
obligations  and  responsibilities. 
To  date,  the  Commission  has 
regulated  many  alternative  markets  as 
broker-dealers,  rather  than  as  exchanges, 
in  order  to  foster  the  development  of 
innovative  trading  mechanisms  within 
the  existing  statutory  framework.-^  The 
determination  as  to  whether  any 
particular  alternative  trading  system 
should  be  regulated  as  an  exchange  or 
broker-dealer  has  been  decided  on  a 
case-by-case  basis.  2*  This  regulatory 
approach  has  had  two  significant, 
unintended  effects:  (1)  It  has  subjected 
alternative  trading  systems  to  a 
regulatory  scheme  that  is  not 
particularly  suited  to  their  market 
activities;  and  (2)  it  has  impeded 
effective  integration,  surveillance, 
enforcement,  and  regulation  of  the  U.S. 
markets  as  a  whole. 

1.  The  Current  Regulatory  Approach 
Applies  Inappropriate  Regulation  to 
Alternative  Trading  Systems 

As  broker-dealers,  alternative  trading 
systems  are  subject  to  regulation 
designed  primarily  to  address 
traditional  brokerage  activities  rather 
than  market  activities.^'  For  example, 
broker-dealers  are  required  to  become 
members  of  the  Securities  Investor 


^^  See  infra  notes  120  to  124  and  accompanying      1 
text. 

^*  Since  1991,  the  Commission  staff  has  given 
operators  of  trading  systems  assurances  that  it 
would  not  recommend  enforcement  action  if  those 
systems  operated  without  registering  as  exchanges. 
As  a  result,  to  date,  many  automated  trading 
markets  have  not  been  required  to  register  as 
exchanges  and  have  instead  been  regulated  as 
broker-dealers.  For  a  list  of  no-action  letters  issued 
lo  system  sponsors  until  the  end  of  1993  and  a  short 
history  of  the  Commission's  oversight  of  such 
systems,  see  Securities  Exchange  Act  Release  No. 
33605.  59  FR  8368,  8369-71  (Feb.  18.  1994)  ("Rule 
17a-23  Proposing  Release").  See  also  Letters  from 
the  Division  of  Market  Regulation  to:  Tradebook 
(Dec.  31.  1996):  The  Institutional  Real  Estate 
Clearinghouse  System  (May  28,  1996):  Chicago 
Board  Brokerage,  Inc.  and  Clearing  Corporation  for 
Options  and  Securities  (Dec.  13,  1995). 

^  Broker-dealers  have  a  responsibility  under  the 
Exchange  Act  for  ensuring  their  own  (and  their 
employees')  compliance  with  the  federal  securities 
laws  and  with  the  rules  of  all  relevant  SROs. 
Broker-dealer  requirements  generally  focus  on 
ensuring  adequate  employee  supervision,  Hnancial 
responsibility  and  sufficient  capital,  and  fair 
dealing  with  customers,  including  protection  of 
customers'  securities  and  funds,  and  monitoriog 
sales  practices. 


Protection  Corporation  ("SIPC").  While 
this  membership  is  designed  to  protect 
customer  funds  and  securities  held  by 
brokers,  few  alternative  trading  systems 
hold  customer  funds  or  securities.^  In 
addition,  broker-dealers  are  required  to 
be  members  of  an  SRO.  Thus, 
alternative  trading  systems  are  subject  to 
oversight  by  exchanges  and  the  NASD, 
which  operate  their  own  markets. 
Because  these  markets  often  compete 
with  alternative  trading  systems  for 
order  flow,  there  is  an  inherent  conflict 
between  SROs'  competitive  concerns  as 
markets  and  their  regulatory  obligations 
to  oversee  alternative  trading  systems. 

Regulating  alternative  trading  systems 
as  traditional  broker-dealers,  therefore, 
requires  compliance  by  these  systems 
with  obligations  that,  in  many  cases,  are 
not  pertinent  to  their  principal 
activities.  As  discussed  below, 
traditional  broker-dealer  regulation  also 
fails  to  address  concerns  raised  by 
alternative  trading  systems'  market 
activities. 

2.  The  Current  Regulatory  Approach 
Impedes  Effective  Regulation 

The  Commission  has  repeatedly 
evaluated  whether  the  case-by-case  no- 
action  approach  has  permitted  adequate 
Commission  oversight  of  secondary 
trading  markets,  particularly  in  light  of 
the  growth  and  evolving  market 
significance  of  such  systems.  Prior  to 
1993,  the  low  volume  and  relatively 
small  number  of  alternative  trading 
systems  appeared  to  justify  such  an 
approach.  In  1993,  for  example,  in  an 
attempt  to  evaluate  the  effects  of 
regulating  alternative  trading  systems  as 
broker-dealers,  the  Commission's 
Division  of  Market  Regulation 
conducted  a  study  of  the  U.S.  equity 
'  markets.^'  This  study  concluded  that,  at 
that  time,  the  Commission  did  not  have 
sufficient  regular  information  to 


^  Rather  than  hold  customer  funds  or  securities, 
most  alternative  trading  systems  require  their 
customers  lo  arrange  for  trades  executed  on  the 
system  lo  be  cleared  through  another  broker-dealer. 
See,  e.g..  Letter  from  Brandon  Becker,  Director, 
Division  of  Market  Regulation.  SEC,  to  Lloyd  H. 
Feller,  Esq.,  Morgan,  Lewis  &  Bockius  (Sep.  9,  1993) 
(Lattice  trading  system  to  have  trades  cleared  and 
settled  by  a  registered  broker-dealer  designated  by 
respective  system  participants):  Letter  from  Larry  E. 
Bergmann,  Associate  Director,  [hvision  of  Market 
Regulation.  SEC.  to  Larry  E.  Fondren,  Intervest 
Financial  Services.  Inc.  (Nov.  24, 1992)  (CrossCom 
Trading  Network  to  use  WFS  Clearing  Services, 
Inc.);  Letter  from  William  H.  Heyman.  Director. 
Division  of  Market  Regulation.  SEC,  lo  Daniel  T. 
Brooks.  Cadwalader,  Wickersham  k  Taft  (Nov.  25. 
1991)  (UMITrader  to  use  Mabon  Securities  Corp.  as 
its  initial  clearing  broker):  and  Letter  from  William 
H.  Heyman,  (then)  Deputy  Director,  Division  of 
Market  Regulation.  SEC,  to  Richard  S.  Soroko,  Esq.. 
Lippenberger.  Thompson  &  Welch  (May  16.  1991) 
(Portfolio  Trading  Services,  Inc.  to  use  Ernst  & 
Company  as  its  clearing  broker). 

>■  See  Market  2000  Study,  supra  note  14. 
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evaluate  the  effects  of  alternative  trading 
systems  on  the  U.S.  securities  markets. 
Therefore,  the  Division  of  Market 
Regulation  recommended  that  the 
Commission  closely  monitor  the  impact 
of  the  proliferation  of  such  systems.  In 
response  to  this  recommendation,  the 
Commission  adopted  a  recordkeeping 
and  reporting  rule,  Rule  17a-23, 
specifically  for  broker-dealers  that 
operate  alternative  trading  systems.  ^^ 

Because  traditional  broker-dealer 
regulation  is  not  designed  to  apply  to 
markets  such  as  alternative  trading 
systems,  gaps  have  developed  in  the 
structures  designed  to  ensure 
marketwide  fairness,  transparency, 
integrity,  and  stability.  As  discussed  in 
greater  detail  below,  the  regulation  of 
the  most  significant  alternative  trading 
systems  under  traditional  broker-dealer 
regulation  calls  into  question  the 
accuracy  of  public  quotation  and  trade 
information,  and  the  fairness  of  the 
public  secondary  markets. ^^  In  addition, 
such  regulation  may  impair  the 
detection  and  elimination  of  fraudulent 
and  manipulative  trading,  and  the 
mechanisms  to  ensure  fair  and  equitable 
oversight  and  competition  among 
markets. 

a.  Market  Access  and  Fairness 

While  institutional  investors  are  now 
the  dominant  players  in  U.S.  financial 
markets,^"*  the  United  States  still  has  the 


'-  Rule  1 7a-23  under  the  Exchange  Act  generally 
requires  U.S.  broker-dealers  that  sponsor  broker- 
dealer  trading  systems  to  provide  a  description  of 
their  systems  to  the  Commission  and  report 
transaction  volume  and  other  activity  to  the 
Commission  on  a  quarterly  basis.  This  rule  also 
requires  that  such  broker-dealers  keep  records 
regarding  system  activity  and  to  make  such  records 
available  to  the  Commission.  17  CFR  240.17a-23. 
See  also  Securities  Exchange  Act  Release  No.  3S124 
(Dec.  20. 1994),  59  FR  66702  (Dec.  28.  1994). 

^-*  Coramenters  have  repeatedly  suggested  that  the 
regulatory  disparity  between  exchanges  and  broker- 
dealers  gives  a  competitive  advantage  to  alternative 
trading  systems.  Concern  about  this  regulatory 
dichotomy  has  been  voiced  by  many  commenters. 
Industry  and  congressional  commenters  at  various 
times  since  1991  have  questioned  whether 
regulating  alternative  trading  systems  differently 
from  exchanges  is  advisable.  The  NYSE,  for 
example,  has  stated  that:  "(Rjegulation  of 
participants  in  our  securities  markets  should  be 
governed  by  the  principle  of  "functional 
regulation":  entities  that  perform  similar  functions 
should  be  subject  to  similar  regulation  ■   *   *  firms 
that  establish  a  market  place  for  providing 
execution  of  transactions  in  securities  pursuant  to 
their  own  trading  rules  should  be  regulated  in  a 
manner  similar  to  exchanges,  regardless  of  whether 
they  are  also  brokers  and  dealers.  The  name  given 
an  entity  should  not  control  the  manner  in  which 
it  is  regulated."  Testimony  of  Edward  A. 
Kwalwasser.  Exec.  V.P..  NYSE,  before  the 
Telecommunications  and  Finance  Subcommittee. 
Committee  on  Energy  and  Commerce.  U.S.  House 
of  Representatives,  at  5-6  (May  26.  1993) 
(hereinafter  Testimony  of  Edward  A.  Kwalwasser). 

'*ln  1960.  institutions  owned  only  14.2  percent 
of  the  total  S425  billion  outstanding  U.S.  equity 


highest  percentage  of  direct  individual 
participation  in  the  stock  markets.^' 
Because  the  needs  and  interests  of  small 
individual  investors,  money  managers, 
wealthy  speculators,  and  large  pension 
plans  are  not  always  the  same,^*  market 
regulation  is  intended  to  ensure  that 
these  diverse  investors  are  treated  fairly 
and  have  fair  access  to  investment 
opportimities. 

Specifically,  the  Exchange  Act 
requires  registered  exchanges  and 
securities  associations  to  consider  the 
public  interesMn  administering  their 
markets,  to  allocate  reasonable  fees 
equitably,^'  and  to  establish  rules 
designed  to  admit  members  fairly.  3* 
While  these  provisions  are  based  on  the 
principle  that  qualified  market 
participants  should  have  fair  access  to 
the  nation's  securities  markets,  they  are 
not  intended  to  limit  exchanges  from 
having  reasonable  standards  for 
access.^'  Rather,  fair  access 
requirements  are  intended  to  prohibit 
unreasonably  discriminatory  denials  of 
access.  A  denial  of  access  would  be 
reasonable,  for  example,  if  it  were  based 
on  unbiased  standards,  such  as  capital 
and  credit  requirements,  and  if  these 
standards  were  applied  fairly. 

The  Exchange  Act  also  requires 
registered  exchanges  and  securities 
associations  to  establish  rules  that 
assure  fair  representation  of  members 
and  investors  in  selecting  directors  and 
administering  their  organizations.*  The 
purpose  of  this  requirement  is  to  protect 
the  rights  and  interests  of  the  diverse 
members  of  registered  exchanges  and 
securities  associations.  In  addition, 
because  registered  exchanges  and 
securities  associations  are  also  SROs, 
they  exercise  governmental  powers, 
such  as  the  imposition  of  disciplinary 


securities.  By  the  end  of  the  third  quarter  of  1996. 
the  percentage  had  grown  to  52.3%  of  the  total 
S9.387  billion  of  outstanding  U.S.  equity  securities. 
Conversation  with  staff  of  the  Securities  Industry 
Association  (Feb.  21,  1997), 

"From  1989  to  1995.  the  percentage  of  U.S. 
households  having  direct  or  indirect  stock  holdings 
jumped  from  31.7%  to  over  41%.  See  Arthur  B. 
Kennickeli  and  Annika  E.  Sunden,  Family  Finances 
in  the  U.S.:  Recent  Evidence  from  the  Study  of 
Consumer  Finances,  Fed.  Reserve  Bull.,  Jan.  1997. 
at  1. 

"Electronic  Bulls  &  Bears,  supra  note  5.  at  29. 

"Exchange  Act  section  6(b)(4).  15  U.S.C 
78f(b)(4);  Exchange  Act  section  15A(b)(5).  15  U.S.C. 
78o-3(b)(5). 

"Exchange  Act  sections  6(b)(2)  and  6(c).  IS 
use.  78f(b)(2)  and  (c);  Exchange  Act  section 
15.A(b)(8);  15  U.S.C.  78o-3(b)(8). 

""[RJestraints  on  membership  cannot  be  justified 
as  achieving  a  valid  regulatory  purpose  and. 
therefore,  constitute  an  unnecessary  burden  on 
competition  and  an  impediment  to  the  development 
of  a  national  market  svstem."  H.R.  Rep.  No.  123. 
94th  Cong..  1st  Sess.  53  (1975). 

«>Exchange  Act  section  6(b)(3).  15  U.S.C. 
78f(b)(3):  Exchange  Act  sectionl5A(b)(4).  15  U.S.C. 
78o-3(b)(4). 


sanctions  on  their  members.  Fair 
representation  on  the  body  responsible 
for  disciplining  members  is,  therefore, 
critical  to  the  impartial  enforcement  of 
SRO  rules. 

Market  regulation  is  also  designed  to 
remove  barriers  to  fair  competition,  by 
prohibiting  the  rules  of  registered 
exchanges  and  securities  associations 
from  being  anticompetitive,*'  and  by 
providing  for  Commission  review  of  the 
rules  of  registered  exchanges  and 
securities  associations.*-'  To  further 
emphasize  the  goal  of  vigorous 
competition.  Congress  required  the 
Commission  to  consider  the  competitive 
effects  of  exchange  rules,"'  as  well  as 
the  Commission's  own  rules.** 

The  Commission's  authority  to  review 
the  actions  of  registered  exchanges  and 
securities  associations  has  prevented  the 
implementation  of  numerous  rules  that 
would  have  been  anticompetitive  or 
otherwise  detrimental  to  the  market.  For 
example,  in  December  1990,  the 
American  Stock  Exchange  ("Amex") 
submitted  a  rule  proposal  to  the 
Commission  that  would  have  excluded 
the  orders  of  competing  dealers  (i.e., 
regional  exchange  specialists  and  third 
market  makers)  from  its  order  routing 
system  and  would  have  imposed  trading 
restrictions  on  competing  dealers  in 
Amex  securities.  Because  the  exclusions 
and  restrictions  applied  only  to 
competing  dealers  and  not  to  other  off- 
floor  broker-dealers  trading  for  their 
own  accounts,  the  proposal  raised 
market  access  and  competitive 
concerns.**  After  receiving  numerous 
negative  public  comments  regarding  the 
Amex's  proposal,  the  Commission  staff 
recommended  that  the  Amex  either 
amend  or  withdraw  the  proposal.** 
Similarly,  several  exchanges  have 
proposed  prohibiting  customer  orders 
from  being  executed  through  the 


*'  Exchange  .Act  section  6(b)(8),  15  U.S.C. 
78f(b)(8):  Exchange  Act  section  15A(b)(9).  15  U.S.C 
78o-3(b)(9). 

«  Exchange  Act  section  19(b)(1),  15  U.S.C 
78s(b)(l).  See  infra  notes  188  to  205  and 
accompanying  text  (discussion  of  obligations  of 
exchanges  and  securities  associations  to  file  rules 
and  rule  changes  with  the  Commission). 

"Exchange  Act  setUons  6(b)(6),  15  U.S.C 
78fn))(6). 

"Exchange  Act  section  23(a).  15  U.S.C 
78w(a)(2). 

*' Securities  Exchange  Act  Release  No.  28741 
(Jan.  3.  1991).  56  FR  1038  (Jan,  10.  1991).  The 
proposal  would  have  required  that  orders  for  the 
account  of  competing  dealers:  (1)  Yield  priority  and 
parity  to  all  other  off-floor  orders;  (2)  accept  parity 
with  orders  for  an  account  of  an  Amex  specialist: 
and  (3)  be  excluded  from  the  Amex's  order  routing 
system,  the  Post  Executions  Reporting  system.  The 
Amex  subsequently  amended  its  proposal. 
Securities  Exchange  Act  Release  No.  30161  (Jan.  7, 
1992).  57  FR  1502  (Jan.  14.  1992) 

'^  See  Market  2(XX)  Study,  supra  note  14.  at  app. 
III.  at  11.  In  1994.  the  Amex  withdrew  its  proposal. 
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exchanges'  automated  systems  for 
guaranteed  execution  of  small  customer 
orders,  if  those  customers  used 
computer  and  communications 
technology  to  generate  and  transmit 
those  orders.  Such  a  proposal,  if 
implemented,  would  have  had  the  effect 
of  discouraging  the  use  of  new, 
innovative  technology.  The  tendency  to 
try  to  discourage  innovation  in  order  to 
protect  existing  practices  is  not  new.  In 
1987,  for  example,  the  Commission  set 
aside  the  NYSE's  denial  of  the  requests 
of  two  of  its  members  for  permission  to 
install  telephone  connections  on  the 
floor  to  enable  the  members  to 
communicate  with  their  customers.-'^ 

The  fair  access  and  treatment 
requirements  in  the  Exchange  Act  are 
intended  to  ensure  that  exchanges  and 
securities  associations  operating 
markets  treat  investors  and  their 
participants  fairly.  Under  the  current 
regulatory  approach,  however,  there  is 
no  regulatory  redress  for  unfair  denials 
or  limitations  of  access  by  alternative 
trading  systems,  or  for  unreasonably 
discriminatory  actions  taken  against,  or 
retaliatory  fees  imposed  upon, 
participants  in  these  systems.  The 
availability  of  redress  for  such 
discriminatory  actions  may  not  be 
critical  when  alternative  trading  systems 
disclose  any  discriminatory  practices  to 
their  participants  and  when  market 
participants  are  able  to  substitute  the 
services  of  one  alternative  trading 
system  with  those  of  another.  However, 
when  an  alternative  trading  system  has 
no  other  serious  competitor,  such  as 
when  it  has  a  significantly  large 
percentage  of  the  volume  of  trading, 
discriminatory  actions  may  be 
anticompetitive  because  market 
participants  must  use  such  trading 
system  to  remain  competitive.  Similarly, 
signiflcant  changes  in  the  operations  of 
alternative  trading  systems  are  not 
subject  to  either  Commission  or  SRO 
review — even  those  changes  that  may  be 
anticompetitive,  unfair  to  a  particular 
group  of  market  participants,  or  that 
have  significant  effects  on  the  primary 
public  markets. 

b.  Market  Transparency  and 
Coordination 

Securities  markets  have  become 
increasingly  interdependent  because  of 
the  opportunities  technology  provides 
to  link  products,  implement  complex 
hedging  strategies  across  markets,  and 
trade  on  multiple  markets 
simultaneously.  While  these 


opportunities  benefit  many  investors, 
they  can  also  create  misallocations  of 
capital,  widespread  inefficiency,  and 
trading  fragmentation  if  markets  do  not 
coordinate.  Moreover,  a  lack  of 
coordination  among  markets  can 
increase  system-wide  risks.  Congress 
adopted  the  1975  Amendments,  in  part, 
to  address  these  potential  negative 
effects  of  a  proliferation  of  markets.-*"  In 
the  1975  Amendments,  Congress 
specifically  endorsed  the  development 
of  a  national  market  system,  and  sought 
to  clarify  and  strengthen  the 
Commission's  authority  to  promote  the 
achievement  of  such  a  system.  Because 
of  uncertainty  as  to  how  technological 
and  economic  changes  would  affect  the 
securities  markets.  Congress  explicitly 
rejected  mandating  specific  components 
of  a  national  market  system. *''  Instead, 
Congress  granted  the  Commission 
"maximum  flexibility  in  working  out 
the  specific  details"  and  "broad 
discretionary  powers"  to  implement  the 
development  of  a  national  market 
system  in  accordance  with  the  goals  of 
the  1975  Amendments.**  The  SROs  and 
the  Commission  have  worked  hard  to 
achieve  these  goals.  *" 

Recent  evidence  suggests  that  the 
failure  of  the  current  regulatory 
approach  to  fully  coordinate  trading  on 
alternative  trading  systems  into  national 
market  systems  mechanisms  has 
impaired  the  quality  and  pricing 
efficiency  of  secondary  equity  markets, 
particularly  in  light  of  the  explosive 
growth  in  trading  volume  on  such 
alternative  trading  systems.  Although 


*■'  See  In  the  Matter  of  the  Application  of  William 
/.  Higgins  and  Michael  D  Rabbins.  Admin.  Proc. 
No.  3-6609.  Securilies  Exchange  Acl  Release  No. 
24429  (May  6.  1987). 


-See generally  S.  Rep.  No.  75  and  H.R.  Rep  No. 
229.  94th  Cong.,  supra  note  22. 

♦»S.  Rep.  No.  75.  supra  note  22.  at  2.  8:  H.R.  Rep. 
No  229.  supra  note  22,  "(Tjhe  increasing  tempo 
and  magnitude  of  the  changes  that  are  occurring  in 
our  domestic  and  international  economy  make  it 
clear  that  the  securities  markets  are  due  to  be  tested 
as  never  before."  and  that  it  was.  therefore, 
im[>ortant  to  assure  "that  the  securities  markets  and 
the  regulations  of  the  securities  industry  remain 
strong  and  capable  of  fostering  (the)  fundamental 
goals  (of  the  Exchange  Act)  under  changing 
economic  and  technological  conditions."  S.  Rep. 
No.  75,  supra  note  22.  at  3. 

>oS.  Rep.  No.  75  and  H.R.  Rep.  No.  229.  supra 
note  22. 

>'  For  example,  the  Intermarket  Communications 
Croup  links  the  Commission,  the  Commodity 
Futures  Trading  Commission,  and  the  SROs  for  the 
major  securilies  and  futures  markets.  During 
periods  of  market  stress  this  interagency  and 
intermarket  coordination  helps  to  minimize 
uncertainty  and  improve  communication  for  the 
benefll  of  investors  trading  in  all  U.S.  markets.  In 
addition,  market-wide  trading  halts  imposed  by 
circuit  breaker  procedures  limit  credit  risk  by 
providing  a  brief  respite  amid  frenetic  trading, 
which  allows  market  participants  to  ensure  the 
solvency  of  their  counterparties.  These  planned, 
coordinated  trading  halts  also  facilitate  price 
discovery  by  providing  an  opportunity  to  publicize 
order  imbalances  in  order  to  attract  value  traders, 
and  cushion  the  impact  of  market  movements  that 
would  otherwise  damage  a  market's  infrastructure. 


these  systems  are  available  to  some 
institutions,  orders  on  these  systems 
frequently  are  not  available  to  the 
general  investing  public.  The  ability  of 
market  makers  and  specialists  to  display 
different  and  potentially  superior  prices 
on  these  alternative  trading  systems 
than  those  displayed  to  the  general 
public  created,  in  the  past,  the  potential 
for  a  two-tiered  market.^^ 

For  example,  during  the 
Commission's  recent  investigation  of 
Nasdaq  trading,*'  analyses  of  trading  in 
the  two  most  significant  trading  systems 
for  Nasdaq  securities  (Instinet  and 
SelectNet)  revealed  that  the  majority  of 
bids  and  offers  displayed  by  market 
makers  in  these  systems  were  better 
than  those  posted  publicly  on  Nasdaq.''* 
Moreover,  the  Commission  found  that, 
because  they  could  trade  with  other 
market  professionals  through  non- 
public alternative  trading  systems, 
market  makers  did  not  have  a  sufficient 
economic  incentive  to  adjust  their 
public  quotations  to  reflect  more 
competitive  prices.''''  Ultimately,  the 
wider  spreads  quoted  publicly  by 
market  makers  increased  the  transaction 
costs  paid  by  public  customers, 
impaired  the  ability  of  some 
institutional  investors  to  obtain 
favorable  prices  in  those  securities,  and 
placed  institutions  at  a  potential 
disadvantage  in  price  negotiations. ** 

In  response  to  these  findings,  the 
Commission  recently  took  steps  to  bring 
greater  transparency  into  the  trading 
environment  of  certain  alternative 
trading  systems.  In  September  1996,  the 
Commission  adopted  rules  that  require 
a  market  maker  or  specialist  to  make 


'2  See  Securities  Exchange  Act  Release  No  36310 
(Sept.  29.  1995).  60  FR  52792  (Oct.  10.  1995) 
(hereinafter  Order  Handling  Rules  Proposing 
Release). 

"  Following  the  filing  of  several  class  action 
lawsuits  alleging  collusion  among  Nasdaq  market 
makers  and  public  allegations  that  Nasdaq  market 
makers  routinely  refused  to  trade  at  their  published 
quotes,  intentionally  reported  transactions  late  in 
order  to  hide  trades  from  other  market  participants, 
and  engaged  in  other  market  practices  detrimental 
to  individual  investors,  the  Commission  opened  a 
formal  mquiry  to  investigate  the  functioning  of  the 
Nasdaq  market  and  to  determine  whether  the  NASD 
was  complying  fully  with  its  obligations  as  an  SRO. 
In  1996.  as  a  result  of  the  investigation,  the 
Commission  instituted  enforcement  proceedings 
against  the  NASD  pursuant  to  section  19(h)  of  the 
Exchange  Act  and  issued  a  report  under  section 
21(a)  of  the  Exchange  Act  detailing  the 
Commission's  findings.  See  NASD  21(a)  Report. 
supra  note  20. 

"These  conclusions  are  based  on  Instinet  and 
SelectNet  data  for  the  months  April  through  June 
1994.  See  NASD  21(a)  Report,  supra  note  20.  at 
notes  48  to  52  and  accompanying  text. 

"The  Commission  found  that  "the  ability  of 
market  makers  to  attract  trading  interest  through 
Instinet  allowed  them  to  trade  without  using  odd- 
eighth  quotes  and  narrowing  the  Nasdaq  spread." 
NASD  21(a)  Report,  supra  note  20.  at  20. 

)«NASD  21(a)  Report,  supra  note  20.  at  18. 
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publicly  available  any  superior  prices 
that  it  privately  offers  through  certain 
types  of  alternative  trading  systems 
known  as  electronic  communications 
networks,  or  ECNs.'^  The  new  rules 
permit  an  ECN  to  fulfill  these 
obligations  on  behalf  of  market  makers 
using  its  system,  by  submitting  its  best 
market  maker  bid/ask  quotations  to  an 
SRO  for  inclusion  into  public  quotation 
displays  ("ECN  Display  Alternative"). 

These  rules,  however,  were  not 
intended  to  fully  coordinate  trading  on 
alternative  trading  systems  with  public 
market  trading.  While  these  rules  will 
help  integrate  orders  on  certain  trading 
systems  into  the  public  quotation 
system,  they  only  affect  trading  that  is 
conducted  by  market  makers  and 
specialists;  activity  of  other  participants 
on  alternative  trading  systems  remains 
undisclosed  to  the  public  market  unless 
the  system  voluntarily  undertakes  to 
disclose  all  of  its  best  bid/ask  prices.** 
Moreover,  whether  an  ECN  reflects  the 
best  bid/ask  quotations  on  behalf  of 
market  makers  and  specialists  that 
participate  in  its  system  is  wholly 
voluntary. 59  Specifically,  ECNs  are 


"  ECNs  include  any  automated  trading 
mechanism  that  widely  disseminates  market  maker 
orders  to  third  parties  and  permits  such  orders  to 
be  executed  through  the  system,  other  than  crossing 
systems.  See  Securities  Exchange  Act  Release  No. 
37619A  (Sept.  6.  1996),  61  FR  48290  (Sept.  12, 
1996)  (hereinafter  Order  Handling  Rules  Adopting 
Release).  Currently,  all  ECNs  are  broker-dealer 
trading  systems,  as  defined  in  Exchange  Act  Rule 
17a-23,  and  are  sponsored  through  registered 
broker-dealers. 

^Because  such  trading  interest  remains 
undisclosed,  within  certain  alternative  trading 
systems  non-market  maker  participants  are  able  to 
display  prices  that  lock  and  cross  the  public 
quotations.  If  the  quotes  of  such  participants  were 
also  disclosed  to  the  public,  it  could  result  in 
improved  price  opportunities  for  public  investors. 
There  is  already  divergence  among  ECNs  in  the 
extent  to  which  they  have  chosen  to  integrate  non- 
market  maker  orders  into  the  prices  they  display  to 
the  public.  Of  the  four  ECNs  that  are  currently 
linked  to  Nasdaq,  two  ECNs  display  to  the  public 
the  best  prices  of  any  orders  entered  into  their 
systems  (including  both  market  makers  and 
institutions).  One  ECN  displays  to  the  public  the 
best  price  of  any  visible  order  entered  into  its 
system  by  market  makers  or  institutions,  but  does 
not  display  any  orders  that  are  designated  as 
"reserve  orders"  (which  may  interact  with  orders 
entered  into  the  ECN's  system,  but  are  not  generally 
displayed  to  participants  in  the  ECN).  The  fourth 
ECN  displays  to  the  public  only  orders  of  market 
makers  and  those  institutional  customers  that 
affirmatively  choose  to  have  their  orders  so 
displayed. 

'^To  date,  four  trading  systems  have  elected  to 
display  quotes  under  the  ECN  alternative.  See 
Letters  dated  January  17.  1997  from  Richard  R. 
Lindsey.  Director,  SEC  to:  Charles  R.  Hood,  Senior 
V.P.  and  General  Counsel,  Instinet  Corporation 
(recognizing  Instinet  as  an  ECN);  Joshua  Levine  and 
Jeffrey  Qtron.  Smith  Wall  Associates  (recognizing 
the  Island  System  as  an  ECN);  Gerald  D.  Putnam, 
President,  Terra  Nova  Trading,  LLC  (recognizing  the 
TONTO  System,  now  known  as  Archipelago,  as  an 
ECN);  and  Roger  0.  Blanc,  Wilkie  Farr  &  Gallagher 
(counsel  to  Bloomberg)  (recognizing  Bloomberg 
Tradebook  as  an  ECN). 


under  no  obligation  to  integrate  orders 
submitted  into  their  systems  into  the 
public  quotation  system,  and  the  central 
quotation  system  is  not  currently 
required  to  accept  ECNs  as  participants. 
Because  a  majority  of  trading  interest 
on  alternative  trading  systems  is  not 
integrated  into  the  national  market 
system,  price  transparency  is  impaired 
and  dissemination  of  quotation 
information  is  incomplete.  These 
developments  are  contrary  to  the  goals 
the  Commission  enunciated  over  twenty 
years  ago  when  it  noted  that  an  essential 
purpose  of  a  national  market  system 

is  to  make  information  on  prices,  volume, 
and  quotes  for  securities  in  all  markets 
available  to  all  investors,  so  that  buyers  and 
sellers  of  securities,  wherever  located,  can 
make  informed  investment  decisions  and  not 
pay  more  than  the  lowest  price  at  which 
someone  is  willing  to  sell,  and  not  sell  for 
less  than  the  highest  price  a  buyer  is 
prepared  to  offer.*" 

This  development  also  thwarts 
congressional  goals  for  a  national 
market  system,  where  the  best  trading 
opportunities  are  to  be  made  accessible 
to  all  customers,  not  just  those 
customers  who,  due  to  their  size  or 
sophistication,  may  avail  themselves  of 
prices  in  alternative  trading  systems  not 
currently  available  in  the  public 
quotation  system. 

c.  Market  Siu^reillance 

Market  regulation  critically  enhances 
the  Commission's  ability  to  surveil 
market  activity  as  a  whole  in  order  to 
prevent  fraud  and  manipulation,  which 
can  jeopardize  market  integrity  and 
stability.  Exchanges  and  securities 
associations  such  as  the  NASD  act  as 
SROs  and,  as  such,  are  responsible  not 
only  for  complying  with  the  Exchange 
Act,  but  also  for  carrying  out  the 
purposes  of  the  Exchange  Act, 
principally  by  enforcing  member 
compliance  with  the  provisions  of  the 
Exchange  Act  and  the  rules  promulgated 
thereunder,  as  well  as  the  exchanges'  or 
associations'  own  rules.*'  This  requires 
exchanges  and  securities  associations  to 
establish  rules  and  procedures  to 
prevent  fraud  and  manipulation  and 
promote  just  and  equitable  principles  of 
trade,  typically  by  establishing  audit 
trails,  surveillance,  and  disciplinary 
programs.  It  also  requires  exchanges  and 
securities  associations  to  enforce  the 
anti&aud  provisions  of  the  federal 


"Future  Structure  Statement,  supra  note  20,  at 
9-10  (emphasis  added).  See  also,  SEC,  Policy 
Statement  of  the  Securities  and  Exchange 
Commission  on  the  Structvire  of  a  Central  Market 
System  2S-28  (1973). 

<"  Exchange  Act  section  6(b)  (1).  (5),  and  (6).  15 
U.S.C.  section  7<lf(b)  (1).  (5),  and  (6):  Exchange  Act 
15A(b)(2).  15  U.S.C.  78o-3(bK2). 


seciuities  laws.''^  These  requirements 
are  essential  to  ensure  that  SROs 
implement  the  goals  established  by 
Congress  vigilantly  and  effectively.  In 
addition,  exchanges  and  securities 
associations  serve  a  critical  regulatory 
function  by  establishing  and  enforcing 
just  and  equitable  principles  of  trade, 
and  by  providing  a  mechanism  for 
preventing  inappropriate  behavior  that 
damages  market  integrity,  even  if  such 
behavior  does  not  rise  to  the  level  of 
fraud  under  the  Exchange  Act.  As  a 
result  of  these  requirements,  exchanges 
and  securities  associations  carry  out 
much  of  the  day-to-day  surveillance  for, 
and  initial  investigation  of,  trading 
improprieties,  rule  violations,  and 
fraud. 

Although  the  broker-dealers  that 
operate  many  of  the  alternative  trading 
systems  have  certain  obligations  to 
individual  customers,  because  these 
systems  are  not  SROs,  they  do  not  have 
the  same  market-wide  enforcement  and 
siureillance  obligations  as  registered 
exchanges  and  the  NASD.  Moreover, 
SROs'  ciurent  programs  to  surveil  their 
own  markets  for  fraud,  insider  trading, 
and  market  manipulation  do  not  extend 
to  observing  quote  activity  on 
alternative  trading  systems.  Specifically, 
although  trades  executed  through 
certain  alternative  trading  systems  are 
reported  to  the  NASD  by  either  broker- 
dealer  participants  in  such  systems  or 
by  the  broker-dealer  operating  the 
market,*^  the  NASD  may  not  receive  a 
consolidated  picture  of  trading  activity 
on  alternative  trading  systems.  Because 
activity  on  alternative  trading  systems  is 
only  reported  to  an  SRO  after  a  trade  has 
been  executed,  SROs  cannot  fully 
supervise  SROs'  members'  activities  on 
those  systems.^  In  addition,  because 
alternative  trading  systems  are  often 
reported  as  the  counterparty  to  all  trades 
between  institutions  executed  through 
their  systems,  SRO  surveillance 
mechanisms  may  not  be  able  to  identify 
the  true  counterparties  of  those  trades. 
As  a  result,  fraudulent  or  manipulative 
activity  that  an  institution  is  carrying  on 
through  an  alternative  trading  system 
may  be  masked  by  the  overall  activities 
of  the  system's  other  participants,  and 
go  uninvestigated.  As  more  institutions 
use  alternative  trading  systems  to  trade 
with  each  other,  rather  than  with 


"  Broker -dealers  that  operate  trading  systems 
have  the  same  reporting  obligations  as  other  broker- 
dealers.  For  trades  executed  on  an  alternative 
trading  system,  this  means  that,  depending  on  the 
circumstances,  market  makers  and  broker-dealers 
trading  on  the  system  will  report  their  own  trades, 
and  that  the  broker-dealer  sponsor  of  the  system 
will  undertake  to  report  trades  between  non-broker- 
dealers. 

M  See  NASD  21(a)  Report,  supra  note  20. 
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intermediaries,  this  could  result  in 
significant  volume  that  is  not  integrated 
into  SRO  surveillance  operations. 
Finally,  alternative  trading  systems  that 
compete  with  systems  operated  by  SROs 
have  repeatedly  questioned  whether 
particular  SRO  actions  were  driven  by 
competitive,  rather  than  regulatory 
motives.  Thus,  adequate  oversight  of 
alternative  trading  systems  by  SROs 
may  be  hindered  by  competitive 
concerns. 

d.  Market  Stability  and  Systemic  Risks 

SROs  have  substantial,  ongoing 
commitments  to  maintain  sufficient 
system  capacity,  integrity,  and  security. 
The  Commission  has  instituted  a 
program  to  monitor  capacity  planning  at 
SROs,  so  that  it  can  take  preemptive 
action  if  necessary,  and  meets  with  the 
SROs  on  a  regular  basis  and  reviews 
various  aspects  of  their  computer 
operations.  In  contrast,  the  Division  of 
Market  Regulation's  experience  in 
administering  the  Order  Handling  Rules 
and  other  broker-dealer  rules  has 
revealed  that,  in  many  cases,  ECNs  and 
other  alternative  trading  systems  may 
have  serious  capacity  problems.**  Even 
though  they  have  significant  trading 
volume,  under  the  current  regulatory 
scheme  ECNs  and  other  alternative 
trading  systems  are  not  required  to  have 
sufficient  computer  capacity  to  meet 
ongoing  trading  demand  or  to  withstand 
periods  of  extreme  market  volatility  or 
other  short-term  surges  in  trading 
volume.  Failure  to  integrate  alternative 
trading  systems  into  the  Commission's 
programs  to  review  and  enhance  the 
capacity  of  alternative  trading  systems 
jeopardizes  efforts  to  ensure  that  all 
trade  execution  centers  will  remain 
operational  during  periods  of  market 
stress. 

C.  Conclusion 

In  sum.  the  current  regulation  of 
alternative  trading  systems  does  not 
address  the  market  activities  performed 
by  such  systems.  As  a  result,  such 
regulation  may  not  have  effectively  met 
the  congressional  goals  of  protecting 
market  participants  from  &aud  and 
manipulation,  promoting  market 
coordination  and  stability,  and  ensuring 
regulatory  fairness  and  fair  competition. 

Question  1 :  The  Commission  seeks 
comment  on  the  concerns  identified 


"  The  dmmission  is  aware  of  several  occasions 
on  which  significant  alternative  trading  systems 
had  to  slop  disseminating  market  maker  quotations 
in  order  to  keep  from  closing  altogether  due  to 
insufficient  system  capacity  In  one  recent 
occurrence,  an  interruption  in  service  at  an  ECN 
immediately  following  a  key  market  announcement 
appears  to  have  sehou.<ly  affected  options  market 
makers'  ability  to -trade  the  equities  underlying  their 
options. 


above  and  invites  commenters  to 
identify  other  issues  raised  by  the 
current  approach  to  regulating 
alternative  trading  systems. 

Question  2:  Are  the  concerns  raised  in 
this  release  with  regard  to  the  operation 
of  alternative  trading  systems  under  the 
current  regulatory  approach  unique  to 
such  systems?  To  what  extent  could 
these  concerns  be  raised  by  broker- 
dealers  that  do  not  operate  alternative 
trading  systems,  such  as  a  broker-dealer 
that  matches  customer  orders  internally 
and  routes  them  to  an  exchange  for 
execution  or  a  broker-dealer  that 
arranges  for  other  broker-dealers  to 
route  their  customer  orders  to  it  for 
automated  execution? 

ni.  Approaches  to  Market  Oversight 

The  Commission  recognizes  that,  in 
order  to  promote  efficiency, 
competition,  and  capital  formation  in 
the  securities  industry,  creation  of  new 
markets  or  the  evolution  of  existing  ones 
must  not  be  inhibited.  At  the  same  time, 
the  Commission  continues  to  believe 
that  fair  and  measured  market  oversight 
is  valuable  to  protect  investors,  ensure 
the  integrity  and  fairness  of  markeis. 
and  otherwise  promote  the  goals 
reflected  in  the  Exchange  Act. 

As  the  problems  discussed  above 
illustrate,  the  current  approach  for 
regulating  alternative  trading  systems 
may  not  effectively  accomplish  these 
objectives.  New  technologies  are 
continually  facilitating  innovative 
means  of  trading  securities,  resulting  in 
qualitatively  different  market  structures. 
In  the  next  decade,  the  continued 
growth  of  the  Internet  will  present  even 
more  opportunity  for  change  in 
financial  services.  This  release  solicits 
comment  on  whether  the  current 
statutory  and  regulatory  framework  is 
appropriate  in  light  of  these  myriad 
developments  and  new  means  of  trading 
securities  made  possible  by  emerging 
technologies.  The  release  then  seeks 
comment  on  specific  alternatives  for 
addressing  these  objectives  within  the 
existing  securities  law  framework. 

A.  Regulatory  Structure 

As  technology  continues  to  drive  the 
evolution  of  markets,  the  variety  and 
combinations  of  services  offered  by 
markets  and  intermediaries  will 
continue  to  blur  the  distinctions  among 
these  entities.  Under  the  Exchange  Act, 
such  distinctions  determine  the 
obligations  and  responsibilities  of  each 
entity  towards  customers  and  the 
market  as  a  whole.  In  particular,  the 
Exchange  Act  categorizes  market 
participants  based  on  their  primary 
activities,  such  as  an  "exchange" 
function  or  a  "broker-dealer"  function. 


Although  Congress  defined  the  terms 
"exchange,"  "broker,"  and  "dealer" 
broadly  enough  to  accommodate 
changes  in  how  these  entities  carry  out 
their  business,  they  could  not  anticipate 
the  variety  of  entities  that  would 
develop.  The  Commission  invites 
commenters  to  analyze  whether,  in  light 
of  technological  advances,  market 
participants  might  be  appropriately 
regulated  without  reference  to 
distinctions  between  markets  and 
intermediaries.  In  the  alternative,  the 
Commission  solicits  comment  on 
whether  new  regulatory  categories  are 
needed  for  entities  that  combine  both 
market  and  intermediary  functions.  The 
Commission  also  solicits  comment  on 
what  oversight  should  apply  to  these 
categories. 

In  addition,  as  explained  above, 
exchanges  and  broker-dealer 
intermediaries  each  play  critical  roles  in 
supervising  securities  activities.  The 
Commission  solicits  comment  on  how 
any  changes  to  the  regulatory  approach 
would  affect  these  roles. 

Finally,  the  Commission  solicits 
comment  on  how  any  changes  to  the 
current  statutory  and  regulatory 
structure  made  to  accommodate  market 
innovations  could  be  accomplished 
without  undue  cost  to  existing  market 
participants,  which  have  invested 
significantly  to  comply  with  the  existing 
structure. 

Question  3:  What  regulatory 
approaches  would  best  address  the 
concerns  raised  by  the  growth  of 
alternative  trading  systems  and  the 
needs  of  the  market?  Is  the  current 
approach  the  most  appropriate  one? 

Question  4:  What  should  be  the 
objectives  of  market  regulation?  Are  the 
goals  and  regulatory  structure 
incorporated  by  Congress  in  the 
Exchange  Act  appropriate  in  light  of 
technological  changes?  Are  business 
incentives  adequate  to  accomplish  these 
goals? 

Question  5:  Are  the  regulatory 
categories  defined  in  the  Exchange  Act 
sufficienUy  flexible  to  accommodate 
changes  in  market  structure?  If  not, 
what  other  categories  would  be 
appropriate?  How  should  such 
categories  be  defined? 

B.  Regulatory  Tools 

Technological  changes  also  have 
significant  implications  for  the  tools  the 
Commission  relies  on  to  achieve  the 
goals  incorporated  by  Congress  into  the 
Exchange  Act.  As  discussed  in  greater 
detail  in  Sections  IV  and  V  below,  the 
Commission  currently  regulates  markets 
largely  through  its  registration,  rule 
filing,  examination,  and  enforcement 
programs.  In  light  of  the  changes 
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discussed  above,  the  Commission 
solicits  comment  on  whether  these  are 
effective  means  of  accomplishing 
congressional  goals,  and,  if  not,  what 
other  means  might  be  more  appropriate. 

For  example,  many  Commission 
regulations  require  market  participants 
to  deliver  written  documents.  In  order 
to  give  broker-dealers  and  investment 
advisers  the  flexibility  to  comply  with 
these  requirements  in  the  most  cost- 
effective  and  efficient  manner,  the 
Commission  has  issued  interpretative 
guidance  regarding  the  use  of  electronic 
communications  to  fulfill  the  delivery 
requirements  of  the  federal  securities 
laws.**  Rather  than  specifying 
acceptable  types  of  electronic  delivery, 
the  Commission  speciHed  the  standards 
that  entities  had  to  achieve  in  meeting 
their  delivery  requirements 
electronically,  leaving  it  to  each  entity 
to  determine  the  best  way  to  meet  each 
standard.  This  approach  allows  broker- 
dealers  and  investment  advisers  to  avail 
themselves  of  technological  innovations 
without  first  obtaining  regulatory 
approval.  The  Commission  solicits 
comment  on  whether  such  a  standard- 
oriented  approach  would  be  appropriate 
for  the  regulation  of  markets,  and,  if  so, 
what  these  standards  should  be. 

Question  6:  Can  the  Commission 
regulate  markets  effectively  through 
standard-oriented  regulation  of  the  type 
described  above? 

Question  7:  How  could  the 
Commission  enforce  compliance  with 
the  Exchange  Act  under  such  a 
standard-oriented  approach? 

Question  8:  Is  the  current  regulatory 
framework  an  effective  form  of 
oversight,  in  light  of  technological 
changes?  Are  there  other  regulatory 
techniques  that  would  be  comparably 
effective?  If  so,  would  the 
implementation  of  such  techniques  be 
consistent  with  congressional  goals 
reflected  in  the  Exchange  Act? 

rV.  Proposals  Under  Consideration  To 
Integrate  Alternative  Trading  Systems 
into  the  Existing  Regulatory  Structure 
for  Market  Oversight 

Within  the  existing  regulatory 
framework,  the  issues  currently 
associated  with  alternative  trading 
systems  could  be  addressed  in  large  part 
by  integrating  alternative  trading 
systems  more  effectively  into  national 
market  system  mechanisms.  Discussed 
below  are  two  alternative  means  of 
effecting  such  integration.  First,  the 
Commission  could  continue  to  regulate 


diieniduvu  iraaiiig  sysieins  as  uroKer- 
dealers  and  attempt  to  integrate  these 
systems  more  effectively  into  market 
regulation  mechanisms  through  a  series 
of  rules  applicable  to  broker-dealers 
operating  such  systems  and  to  SROs 
overseeing  such  systems.  Second,  the 
Commission  could  regulate  alternative 
trading  systems  as  exchanges  by 
expanding  the  interpretation  of  the  term 
"exchange"  to  cover  those  alternative 
trading  systems  that  engage  in  many  of 
the  same  activities  as  currenUy 
registered  exchanges,  such  as  operating 
an  electronic  limit  order  book,  or 
matching  or  crossing  participant  orders. 
The  Commission  could  then  follow  a 
tiered  approach  to  regulating  those 
alternative  trading  systems  classified  as 
exchanges.  The  first  tier  under  this 
approach  would  consist  of  those 
alternative  trading  systems  that  have 
low  volume  or  a  passive  pricing 
structure.  These  trading  systems  would 
not  be  required  to  register  as  national 
securities  exchanges  (or  as  broker- 
dealers,  to  the  extent  that  such  trading 
systems  do  not  also  perform  customary 
brokerage  functions),*^  but  would  be 
subject  to  limited  requirements.  The 
second  tier  under  this  approach  would 
consist  of  those  alternative  trading 
systems  with  a  large  volume  of  trading 
and  active  price  discovery,  but  that  do 
not  have  membership  structures.  The 
Commission  could  require  these  trading 
systems  to  register  as  exchanges,  but 
would  use  its  new  exemptive  authority 
to  eliminate  unnecessary  or 
inappropriate  requirements.**  Finally, 
the  third  tier  under  this  approach  would 
consist  of  those  traditional  exchanges 
that  have  membership  governance 
structures. 


'*See  Securities  Exchange  Act  Release  No.  36345, 
60  FR  53438  {Oct.  6.  1995):  SecuriUes  Exchange  Act 
Release  No.  36346.  60  FR  53468  (Oct.  6,  1995): 
Securities  Exchange  Act  Release  No.  37183  (May  9, 
1996).  61  FR  24652  (May  15.  1996). 


"  See  infra  notes  183  to  184  and  accompanying 
text. 

"The  National  Securities  Markets  Improvement 
Act  of  1996  (hereinafter  1996  Amendments).  Pub. 
L.  104-290.  added  Section  36  to  the  Exchange  Act. 
15  U.S.C  78mm.  which  authorizes  the  Commission 
to  conditionally  or  unconditionally  exempt  any 
person,  security,  or  transaction,  or  any  class  thereof, 
from  any  provision  of  the  Exchange  Act  or  rule 
thereunder,  so  long  as  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of  investors.  Section 
36  of  the  Exchange  Act  does  not  authorize  the 
ContmissiQn  to  exempt  persons,  securities, 
transactions,  or  classes  thereof  from  section  15C  of 
the  Exchange  Act  or  rules  and  regulations  issued 
under  that  section.  Section  15C  establishes 
registration  requirements  for  government  securities 
brokers  and  government  securities  dealers  and  gives 
the  U.S.  Department  of  the  Treasury  authority  to 
promulgate  rules  governing  the  activities  of  these 
entities.  All  of  the  exemptions  pursuant  to  section 
36  of  the  Exchange  Act  that  the  Commission  is 
considering  in  this  concept  release  could  be  granted 
by  rule  or  regulation.  If  the  Commission  determined 
instead  to  issue  orders  granting  exemptive 
applications,  it  would  need  to  adopt  procedures  for 
doing  so  pursuant  to  section  36. 


Any  new  regulatory  approach  to 
oversight  of  alternative  trading  systems 
should  promote  efficiency,  competition, 
and  capital  formation  in  the  securities 
industry,  without  inhibiting  the 
development  of  new  markets.  At  the 
same  time,  it  is  critical  to  address  the 
problems  discussed  above.  The 
Commission  solicits  comment  on  the 
two  alternatives  for  addressing  these 
issues  discussed  below,  and  on  whether 
there  are  other  alternatives  that  may 
address  the  Commission's  concerns. 

Question  9:  Are  there  viable 
alternatives  within  the  existing 
Exchange  Act  structure,  other  than  those 
discussed  below,  that  would  address  the 
concerns  raised  by  the  growth  of 
alternative  trading  systems  and 
congressional  goals  in  adopting  the 
Exchange  Act? 

A.  Integrating  Alternative  Trading 
Systems  into  the  National  Market 
System  Through  Broker-Dealer 
Regulation 

In  order  to  rectify  the  shortcomings 
discussed  in  Section  11  of  this  release, 
the  Commission  could  build  upon  its 
current  regulation  of  alternative  trading 
systems  as  broker-dealers.  In  particular, 
alternative  trading  systems  could  be 
overseen  and  integrated  into  the  NMS 
through  a  combination  of  broker-dealer 
regulation  and  regulation  of  the  SROs 
that  supervise  these  systems.  The 
Commission  took  a  similar  approach  in 
its  recent  adoption  of  the  Order 
Handling  Rules  (which  are  designed  to 
integrate  a  portion  of  the  trading  on 
ECNs  into  market  transparency 
mechanisms)  and  in  its  adoption  of  Rule 
17a-23  (which  established 
recordkeeping  and  reporting 
requirements  specifically  tailored  to 
broker-dealers  operating  trading 
systems). 

As  discussed  below,  these  broker- 
dealer  regulations  could  include 
requiring  those  broker-dealers  that 
operate  alternative  trading  systems  to 
make  all  orders  of  participants  in  those 
systems  available  to  the  public 
quotation  system.  The  Commission 
could  also  require  alternative  trading 
systems  to  provide  the  public  with 
access  to  such  systems  in  order  to 
interact  with  the  orders  posted  by 
participants  of  such  systems.  In 
addition,  the  Commission  could  impose 
additional  requirements  on  both  the 
broker-dealers  that  operate  alternative 
trading  systems  and  their  SROs  in  order 
to  more  effectively  integrate  these 
systems  into  SRO  surveillance 
mechanisms.  For  example,  the 
Commission  could  require  broker- 
dealers  that  operate  alternative  trading 
systems  to  provide  more  audit  trail 
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information  to  their  SROs.  which  would 
help  SROs  execute  their  oversight 
functions,  and  could  require  SROs  to 
use  this  additional  information  to 
integrate  these  systems  into  their 
surveillance  programs.  Finally,  the 
Commission  could  adopt  measures  that 
would  help  to  ensure  that  alternative 
trading  systems  have  adequate  systems 
capacity. 

Question  10:  What  types  of  alternative 
trading  systems  would  it  be  appropriate 
to  regulate  in  this  manner? 

1.  Fully  Integrating  the  Orders  of  All 
Market  Participants  into  the  Public 
Quotation  System  and  Facilitating 
Public  Access  to  Such  Orders 

In  its  efforts  to  increase  competition 
and  transparency  in  the  market,  the 
Commission  has  encouraged  the 
development  of  NMS  mechanisms,  such 
as  the  Consolidated  Tape  Association 
("CTA"),  the  Consolidated  Quotation 
System  ("CQS")  and  the  Intermarket 
Trading  System  ("ITS").  These 
mechanisms  make  information  about 
trading  interest,  prices,  and  volume 
widely  available  to  market  p'articipants. 
The  Commission  has  worked  to 
continuously  update  and  improve  the 
NMS  to  reflect  technological  advances. 
For  example,  the  new  Order  Handling 
Rules  require  market  makers  and 
specialists  to  make  available  publicly 
any  superior  prices  they  privately  offer 
through  ECNs.  As  an  alternative,  the 
new  rules  permit,  but  do  not  require,  an 
ECN  to  fulfill  these  obligations  on  behalf 
of  the  market  maker  or  specialist  by 
submitting  the  ECN's  best  bid  and  offer 
to  an  SRO  for  inclusion  into  the  public 
quotation  system. 

As  discussed  above,***  however,  these 
rules  were  not  intended  to  integrate  all 
trading  on  alternative  trading  systems 
into  the  NMS.  These  rules  focus  only  on 
ensuring  that  market  maker  and 
specialist  activity  on  alternative  trading 
systems  is  reflected  in  their  public 
quotations.  As  a  result,  institutional 
orders  on  ECNs  remain  largely 
undisclosed  to  the  public,  thus  hiding 
the  aggregate  trading  interest  on 
alternative  trading  systems  from  public 
view.  Therefore,  it  might  be  appropriate 
to  require  broker-dealers  that  operate 
alternative  trading  systems  to  report  all 
orders  ^"  submitted  by  participants. 


'^  See  supra  notes  57  lo  60  and  accompanying 
text. 

■""Firm  prices  for  securities,  whether  such  firm 
prices  are  labeled  as  "orders."  "quotes."  or 
olherwise,  could  be  included  in  the  public 
quotation  system  Priced  orders  entered  into 
alternative  trading  systems  where  the  orders  are 
widely  disseminated  and  executable  could  be 
viewed  as  the  functional  equivalent  of  quotations, 
and  like  quotations,  would  play  a  key  role  in  the 


including  those  of  non-broker-dealer 
participants,  for  integration  into  the 
public  quotation  system. 

If  alternative  trading  systems  are 
required  in  some  manner  to  publicly 
display  the  orders  of  all  participants, 
they  could  also  be  required  to  provide 
the  public  with  the  ability  to  execute 
against  those  orders.  Under  the  Order 
Handling  Rules,  an  ECN  that  voluntarily 
displays  market  makers'  and  specialists' 
quotations  to  the  public  must  also 
provide  an  equal  opportunity  for 
participants  and  non-participants  to 
execute  their  orders  against  such 
quotations.  Non-participants,  however, 
may  only  access  market  maker  and 
specialist  quotations  on  those  ECNs. 
Alternative  trading  systems  could  be 
required  to  provide  non-participants 
with  the  ability  to  execute  against  all 
orders  in  their  system,  including  those 
of  institutions,  in  a  manner  equivalent 
to  that  offered  participants  of  the 
systems.  Non-participants  would  be 
granted  access  on  a  real-time  basis 
under  this  approach  and  could  be 
charged  reasonable  fees  for  such  access. 

Question  ll:lf  the  Commission 
decided  to  further  integrate  alternative 
trading  systems  into  the  NMS  through 
broker-dealer  regulation,  should  it 
require  alternative  trading  systems  to 
submit  all  orders  displayed  in  their 
systems  into  the  public  quotation 
system?  If  not,  how  should  the 
Commission  ensure  adequate 
transparency? 

Question  12:  If  the  Commission 
requires  alternative  trading  systems  to 
submit  all  orders  displayed  in  their 
systems  into  the  public  quotation 
system,  how  can  duplicate  reporting  by 
alternative  trading  systems  and  their 
participant  broker-dealers  be  prevented? 

Question  13:  Are  there  other  methods 
for  integrating  all  orders  submitted  into 
alternative  trading  systems  into  the 
public  quotation  system? 

Question  14:  Are  there  any  reasons 
that  orders  available  in  alternative 
trading  systems  should  not  be  available 
to  the  public? 

Question  15:  If  the  Commission 
requires  alternative  trading  systems  to 
allow  non-participants  to  execute 
against  orders  of  system  participants, 
how  should  it  ensure  that  non-  - 
participants  are  granted  equivalent 
access? 

Question  16:  If  the  Commission 
requires  alternative  trading  systems  to 
allow  non-participants  to  execute 
against  orders  of  system  participants, 
how  should  it  determine  whether  the 
fees  charged  to  non-participants  by  such 


price  discovery  process.  See  also  Order  Handling 
Rules  Adopting  Release,  supra  note  57.  at  116. 


systems  are  reasonable  and  do  not  have 
the  effect  of  denying  access  to  orders? 
Question  1 7:  Are  there  any  reasons 
that  non-participants  should  not  be  able 
to  execute  against  orders  of  participants 
in  alternative  trading  systems? 

2.  Improving  the  Surveillance  of 
Trading  Conducted  on  Alternative 
Trading  Systems 

As  discussed  below,  alternative 
trading  systems  may  not  be  subject  to 
real-time  surveillance  for  market 
manipulation  and  fraud.  Broker-dealers 
that  operate  these  systems  are  not 
required  to  actively  surveil  the  conduct 
of  system  participants  to  ensure  against 
fraud  and  manipulation.  Instead,  as 
discussed  above,  these  surveillance 
responsibilities  lie  with  the  SROs. 
SROs.  however,  do  not  actively 
incorporate  alternative  trading  systems 
into  their  real-time  surveillance 
programs,  and  broker-dealer  trade 
reporting  conventions  restrict  SRO 
surveillance  capabilities. 

Trading  by  institutions  on  alternative 
trading  systems  is  effectively  hidden 
from  SRO  programs  designed  to  detect 
fraud  and  manipulation.  SRO 
surveillance  systems  generate  "alerts" 
that,  in  their  most  basic  form,  indicate 
when  trading  in  a  particular  security  is 
outside  of  normal  trading  patterns,  such 
as  when  a  previously  inactive  entity 
suddenly  begins  actively  trading. 
Broker  dealers  operating  alternative 
trading  systems,  however,  are  not 
required  to  report  the  identities  of  the 
counterparties  to  a  trade  to  their 
supervising  SRO.  Instead,  the  broker- 
dealer  may  report  the  trade  to  the  SRO 
as  its  own  trade.  Therefore,  SRO 
surveillance  programs  do  not  "look 
through"  the  alternative  trading  system 
to  the  actual  counterparties  conducting 
the  trading  on  such  systems.  Because 
the  SRO  system  views  the  broker-dealer 
operating  the  system  as  the  counterparty 
to  trades,  unusual  trading  activity  of  a 
participant  in  an  alternative  trading 
system  may  not  trigger  an  alert.  While 
the  anonymity  provided  by  the  broker- 
dealer  trading  system  reporting  the  trade 
may  be  desirable  to  some  because  it 
allows  traders  to  hide  their  trading 
strategies  from  other  market 
participants,  it  also  represents  an 
opportunity  for  market  manipulation 
that  is  increasingly  difficult  for  SROs  to 
detect. 

In  addition.  SRO  surveillance 
programs  typically  are  constructed 
around  activity  in  particular  securities. 
Several  alternative  trading  systems  are 
designed  to  provide  a  liquid  market  in 
securities  that  are  not  traded  on 
exchanges  or  Nasdaq,  such  as  limited 
partnerships  and  certain  derivatives. 
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Because  SRO  surveillance  currently 
focuses  primarily  on  trading  in 
securities  listed  or  approved  for  trading 
on  the  market  operated  by  that  SRO, 
activity  on  systems  trading  other 
securities  (particularly  non-equity 
securities]  may  not  receive  adequate 
surveillance  for  fraud  and  market 
manipulation. 

Finally,  cdthough  a  broker-dealer  is 
generally  obligated  to  report  a  trade 
executed  on  an  alternative  trading 
system  to  its  SRO,"  the  SRO  does  not 
receive  a  composite  picture  of  orders 
available  on  that  alternative  trading 
system  on  a  real-time  basis. 
Consequently,  the  SRO  is  not  able  to 
integrate  the  activity  on  an  alternative 
trading  system  into  its  information 
about  activity  in  that  security  on  its  own 
market. 

For  these  reasons,  if  alternative 
trading  systems  continue  to  be  regulated 
as  broker-dealers,  it  may  be  appropriate 
to  require  such  systems  to  provide  their 
SRO,  on  an  automated  basis,  with  real- 
time information  about  trading  on  the 
systems  (including,  where  appropriate, 
parties  to  a  trade),  in  order  to  enable  the 
SRO  to  improve  its  surveillance  of  such 
trading.  The  Commission  notes  that  the 
identities  of  the  counterparties  to  a  trade 
would  not  be  made  publicly  available, 
but  would  be  provided  solely  to  the 
market  surveillance  department  of  an 
SRO.  In  addition,  in  order  for  SROs  to 
incorporate  the  trading  on  alternative 
trading  systems  into  their  real-time 
surveillance  programs,  SROs  would 
have  to  understand  in  much  greater 
detail  than  they  do  today  the  manner  in 
which  prices  are  established  on 
alternative  trading  systems.  This  would 
probably  require  SROs,  for  example,  to 
examine  the  trading  algorithms, 
includiq^  the  programming  code,  of 
alternative  trading  systems.  Alternative 
trading  systems  would  also  have  to 
notify  SROs  of  changes  to  their  system. 
Further,  because  alternative  trading 
systems  that  trade  non-NMS  securities 
are  not  currently  included  within  SROs' 
primary  surveillance  programs,  SROs 
may  have  to  broaden  the  scope  of  their 
surveillance  activities  to  include  more 
active  surveillance  of  trading  in 
securities  not  listed  or  quoted  on  the 
market  operated  by  the  SRO. 

Under  this  approach,  the  surveilling 
SRO  would  integrate  the  additional  data 
provided  by  the  alternative  trading 
systems  into  the  SRO's  audit  trail  and 
real-time  surveillance  function.  The 
SROs  could  use  this  data  to  enhance 
their  ongoing,  real-time  surveillance  of 
these  alternative  systems  by  developing 
specifically  tailored  surveillance  and 


examination  procedures  to  detect  fraud 
and  manipulation  on  particular  systems 
and  among  systems. 

Question  18:  Should  the  Commission 
require  alternative  trading  systems  to 
provide  additional  information  (such  as 
identifying  counterparties)  to  their  SRO 
in  order  to  enhance  the  SRO's  audit  trail 
and  surveillance  capabilities? 

Question  19:  What  other  methods 
could  the  Conunission  use  to  enhance 
market  surveillance  of  activities  on 
alternative  trading  systems? 

Question  20:  Should  SROs  be 
required  to  surveil  trading  by  their 
members  in  securities  that  are  not  listed 
or  quoted  on  the  market  operated  by 
that  SRO? 

3.  Ensuring  Adequate  Capacity  of 
Alternative  Trading  Systems 

As  alternative  trading  systems  play  an 
increasingly  important  role  in  the 
securities  markets,  their  ability  to 
continue  to  operate  during  periods  of 
high  volume  or  volatility  becomes 
critical.  Existing  standards  regarding  the 
review  of  the  capacities  and  other 
operational  requirements  of  markets 
could  apply  to  alternative  trading 
systems  if  they  continue  to  be  regulated 
as  broker-dealers. ^2 

The  Commission  currently  receives 
limited  information  regarding  the 
operational  procedures  of  alternative 
trading  systems  under  Rule  17a-23.^3 
Although  that  Rule  requires  system 
operators  to  provide  the  Commission 
with  a  brief  description  of  their  trading 
systems,  including  significant  systems 
changes  and  procedures  for  reviewing 
systems  capacity,  security,  and 
contingency  planning,  it  does  not 
require  alternative  trading  systems  to 
adopt  such  procedures.  The 
Commission  in  the  past  has  issued 
guidance  to  SROs  on  developing  and 
implementing  policies  for  assessing  the 
capacity,  security,  and  contingenty 
planning  of  their  systems.^*  To  ensure 


"  See.  e.g..  NASD  Manual  Rules  4630-32. 


'2  In  particular,  the  Commission  is  considering 
adopting  certain  additional  procedures,  pursuant  to 
section  15(b)(7)  of  the  Act,  15  U.S.C.  78o(b)(7).  to 
ensure  that  alternative  trading  systems  have 
adequate  facilities  and  operational  capabilities  for 
the  services  they  provide. 

"  See  Item  5.  Part  I  of  Form  17A-23. 17  CFR 
249.636. 

'*  See  Securities  Exchange  Act  Release  No.  2918S 
(May  9.  1991),  56  FR  22490  (May  15,  1991); 
Securities  Exchange  Act  Release  No.  27445  (Nov. 
16.  1989),  54  FR  48703  (Nov.  24.  1989).  These 
releases  encourage  SROs  to  establish 
comprehensive  planning  and  assessment  programs 
that  accomplish  three  objectives;  (1)  Each  SRO 
should  establish  current  and  future  capacity 
estimates:  (2)  each  SRO  should  conduct  capacity 
stress  tests  periodically;  and  (3)  each  SRO  should 
obtain  an  annual  independent  assessment  of 
whether  the  affected  systems  can  perform 
adequately  in  light  of  estimated  capacity  levels  and 
possible  threats  to  the  systems.  An  "independent 


that  alternative  trading  systems  have 
adequate  capacity  for  order  execution 
and  other  services  they  provide,  the 
Commission  could  consider  whether 
broker-dealers  that  operate  such  systems 
should  be  required  to  follow  similar 
guidelines.  For  example,  alternative 
trading  systems  could  be  required  to 
arrange  for  independent  systems 
reviews,  including  an  assessment  of 
anticipated  capacity  requirements, 
contingency  protocols,  and  processes  for 
preventing,  detecting,  and  controlling 
threats  to  their  systems.  In  addition, 
alternative  trading  systems  could  be 
required  to  report  significant  systems 
outages  to  the  (Commission  and  their 
SRO  on  a  real-time  basis. 

Question  21:  Should  alternative 
trading  systems  be  required  to  follow 
guidelines  regarding  the  capacity  and 
integrity  of  their  systems?  If  not,  how 
should  the  Commission  address 
systemic  risk  concerns  associated  with 
potentially  inadequate  capacity  of 
alternative  trading  systems,  particularly 
those  systems  with  significant  volume? 

Question  22:  With  what  types  of 
standards  regarding  computer  security, 
capacity,  and  auditing  of  systems, 
should  alternative  trading  systems  be 
required  to  comply? 

Question  23:  To  what  extent  would 
complying  with  systems  guidelines 
similar  to  those  implemented  by 
exchanges  and  other  SROs  require 
modification  to  the  current  procedures 
of  alternative  trading  systems?  What 
costs  would  be  associated  with  such 
modifications?  How  much  time  would 
be  required  to  implement  the  necessary 
modifications  and  systems 
enhancements?  Please  provide  a  basis 
for  these  estimates. 

4.  Potential  Problems  writh  Regulating 
Alternative  Trading  Systems  Under  the 
Broker-Dealer  Regulatory  Scheme 

Although  broker-dealer  regulation 
provides  a  framework  for  integrating 
alternative  trading  systems  into  the  most 
significant  aspects  of  the  NMS,  such  an 


review"  might  be  performed  by  any  qualified  party 
that  has  the  organizational  status  and  objectivity 
such  that  it  operates  separately  from  and  is  not 
controlled  by  the  SROs  technology  staff.  The 
Commission  recommended  that  these  independent 
reviews  evaluate  the  follo%ving  areas:  computer 
operations;  telecommunications;  systems 
development  methodology;  capacity  plaiming  and 
testing;  and  contingency  planning.  The  Commission 
also  presented  the  SROs  with  guidelines  for 
additional  means  for  providing  the  Commission 
with  information  regarding  automation 
developments  or  enhancements  and  system  outages, 
specifically:  (1)  Annual  reports  through  which  SRO 
technical  staff  would  describe  for  Division  staff  the 
current  automated  system  operations  and  planned 
changes;  (2)  SRO  notification  of  the  Division  of 
significant  changes  to  automated  systems;  and  (3) 
real-time  notification  of  significant  interruptions  of 
service  in  SRO  automated  trading  systems. 
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approach  may  not  address  certain  of  the 
regulatory  gaps  discussed  above  in 
Section  II.  First,  the  broker-dealer 
approach  may  not  ensure  the  fair 
treatment  of  investors  by  alternative 
trading  systems.  Second,  as  broker- 
dealers,  these  systems  would  continue 
to  be  required  to  comply  with 
regulations  designed  for  more 
traditional  brokerage  activities.  For 
example,  the  operators  of  alternative 
trading  systems  would  be  subject  to 
oversight  and  heightened  surveillance 
by  SROs,  which  may  operate  competing 
trading  systems.  Third,  alternative 
trading  systems,  even  those  with  a 
significant  share  of  trading  volume, 
would  not  be  subject  to  provisions 
designed  to  address  anticompetitive 
activities. 

a.  Alternative  Trading  Systems  Would 
Not  Be  Subject  to  Requirements 
Designed  to  Assure  Fair  Treatment  of 
Investors 

In  contrast  to  national  securities 
exchanges,  no  regulatory  redress  exists 
for  unreasonably  discriminatory  action 
taken  by  a  broker-dealer  operating  an 
alternative  trading  system  against  a 
system  participant  or  an  applicant.^*  As 
discussed  above, ^''  the  ability  of  these 
systems  to  unreasonably  discriminate 
can  have  adverse  ramifications  for 
market  participants.  For  example,  if  a 
significant  percentage  of  institutional 
orders  are  entered  into  an  alternative 
trading  system,  broker-dealers  denied 
access  to  that  system  would  lose  the 
opportunity  to  interact  with  that 
institutional  trading  interest.  They  may 
also  be  denied  the  opportunity  to 
display  customer  limit  orders  in  a  forum 
where  they  are  most  likely  to  be 
executed.  Similarly,  an  alternative 
trading  system  that  trades  illiquid 
securities,  such  as  limited  partnerships 
or  real  estate  derivatives,  may  provide 
the  only  efficient  means  of  locating 
counterparties  with  which  to  trade  in 
those  securities.  Investors  denied  access 
to  such  a  system  may  have  limited 
opportunity  to  trade  those  securities, 
particularly  if  other  participants  in  the 
market  primarily  trade  those  securities 
through  the  alternative  trading  system. 

Fair  treatment  of  potential  and  actual 
participants  becomes  more  important  as 
alternative  trading  systems  capture  a 
larger  percentage  of  overall  trading 
volume  and  display  consistently 
superior  prices,  particularly  if  there  are 


^'  Rule  1 7a-23  requires  a  sponsor  of  a  broker- 
dealer  trading  system  to  provide  the  Commission 
%vith  a  description  of  the  sponsor's  criteria  for 
granting  access  to  the  system.  The  Rule  does  not 
directly  require  meaningful  disclosure  of  the 
underlying  reasons  for  particular  denials  of  access. 

'*See  supro  Section  II.B.Z.a. 


no  viable  alternatives  to  trading  on  such 
systems.  The  importance  of  fair 
treatment  by  such  systems  is  heightened 
during  periods  of  significant  market 
activity.  Broker-dealer  regulation  may 
not  provide  meaningful  redress  for 
unfairly  discriminatory  acts  taken  by  the 
operators  of  these  systems.  Even  if  the 
Commission  were  to  require  reporting  of 
denials  of  access  to  a  system  or  its 
services,  investors  might  continue  to  be 
without  regulatory  redress  for 
discriminatory  actions. 

Question  24:  Is  access  to  alternative 
trading  systems  an  important  goal  that 
the  Commission  should  consider  in 
regulating  such  systems?  If  so,  are  there 
circumstances  in  which  alternative 
trading  systems  should  be  able  to  limit 
access  to  their  systems  (for  example, 
should  the  Commfesion  be  concerned 
about  access  to  an  alternative  trading 
system  that  has  arranged  for  its  quotes 
to  be  displayed  as  part  of  the  public 
quotation  system)? 

Question  25:  If  alternative  trading 
systems  were  to  continue  to  be  regulated 
as  broker-dealers  and  were  subject  to  a 
fair  access  requirement,  should  the 
Commission  consider  denial  of  access 
claims  brought  by  participants  and  non- 
participants  in  alternative  trading 
systems?  If  not,  are  there  other  methods 
that  could  adequately  address  such 
claims? 

Question  26:  Are  commenters  aware 
of  any  unfair  denials  of  access  by 
broker-dealers  operating  alternative 
trading  systems,  where  there  were  no 
alternative  trading  venues  available  to 
the  entities  denied  access? 

b.  Broker-Dealers  that  Operate 
Alternative  Trading  Systems  Will  Still 
Be  Required  to  Comply  with  Potentially 
Inapplicable  Regulation  and  Be  Subject 
to  Oversight  by  SROs 

Alternative  trading  systems  are 
currently  required  to  comply  with 
regulation  intended  for  traditional 
broker-dealer  activities  (e.g., 
recommending  investment  strategies 
and  holding  customer  funds  and 
securities).^''  Moreover,  they  are  subject 
to  surveillance  by  SROs  that  operate 
their  own  trading  systems  that  may 
compete  with  alternative  trading 
systems.  In  the  past,  broker-dealers  that 
operated  alternative  trading  systems 
have  been  reluctant  to  comply  with  SRO 
requests  for  compliance  data  because  of 
their  concern  that  the  SRO  will  use  this 
confidential  business  data  for  purposes 
unrelated  to  regulatory  oversight. 

The  broker-dealer  approach  described 
above  contemplates  enhancement  of 
SRO  oversight  to  integrate  these  systems 


'  See  supra  Section  Il.B.l. 


into  the  mechanisms  of  the  NMS, 
provide  for  adequate  market 
surveillance  of  trading  activity  on  these 
systems,  and  prevent  fraud  and 
manipulation.  SROs  may  have  concerns 
about  the  resources  that  would  have  to 
be  dedicated  to  enhance  surveillance  of 
alternative  trading  systems.  In  addition, 
alternative  trading  systems  may  object 
to  surveillance  by  the  regulatory  arm  of 
those  entities  with  which  they  compete 
for  order  flow.  For  example,  alternative 
trading  systems  may  be  reluctant  to 
fully  disclose  information  about  the 
operation  of  their  trading  systems  to 
SROs  that  operate  competing  markets. 
Strict  separation  of  market  and 
regulatory  functions  within  an  SRO 
(which  some  SROs  have  already 
undertaken)  may  help  alleviate  concerns 
over  whether  information  provided  to 
the  regulatory  arm  of  an  SRO  could  be 
used  for  competitive  purposes. 

It  may  be  more  desirable  for 
alternative  trading  systems  to  be 
surveilled  by  an  SRO  not  under  the 
control  of  an  entity  that  also  operates  a 
competing  market.  For  example,  under 
Section  15A  of  the  Exchange  Act,  an 
association  of  brokers  and  dealers  could 
establish  an  SRO  that  does  not  operate 
a  market.  Such  an  SRO  could  be 
established  solely  for  purposes  of 
overseeing  the  activities  of  unaffiliated 
markets.  The  Commission  seeks 
comment  on  the  advisability  and 
feasibility  of  such  an  approach. 

Question  27:  Would  enhanced 
surveillance  of  alternative  trading 
systems  by  their  SROs  raise  competitive 
concerns  that  could  not  be  addressed 
through  separation  of  the  market  and 
regulatory  functions  of  the  SROs? 

Question  28:  If  alternative  trading 
systems  continue  to  be  regulated  as 
broker-dealers,  are  there  other  ways  to 
integrate  the  surveillance  of  trading  on 
alternative  trading  systems? 

Question  29:  Wnat  is  the  feasibility  of 
establishing  an  SRO  solely  for  the 
purpose  of  surveilling  the  trading 
activities  of  broker-dealer  operated 
alternative  trading  systems,  that  does 
not  also  operate  a  competing  market? 

c.  Alternative  Trading  Systems  Will  Be 
Free  to  Engage  in  Anticompetitive 
Activities 

Broker-dealer  regulation  is  not 
designed  to  address  anticompetitive 
activities.  If  a  traditional  broker-dealer 
acts  in  an  anticompetitive  manner, 
investors  and  other  market  participants 
always  have  the  option  of  dealing  with 
another  broker-dealer.  If  an  alternative 
trading  system  operated  by  a  broker- 
dealer  captures  a  large  market  share  and 
is  a  major  forum  for  price  discovery  in 
a  particular  security,  however,  other 
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trading  venues  may  not  be  comparable. 
As  a  result,  anticompetitive  activities  by 
that  system  may  have  significant  effects 
on  investors  and  other  markets.^* 

Because  broker-dealers,  unlike  SROs, 
are  not  subject  to  non-discriminatory 
standards  for  access  or  fees,  or 
prevented  under  the  Exchange  Act  from 
using  their  market  position  to  impose 
anticompetitive  conditions,  alternative 
trading  systems  that  are  regulated  as 
broker-dealers  would  not  be  restricted 
from  engaging  in  anticompetitive 
activities  that  have  a  negative  impact  on 
investors  and  other  markets. '^ 

Question  30:  If  alternative  trading 
systems  continue  to  be  regulated  as 
broker-dealers,  how  can  the 
Commission  address  anticompetitive 
practices  by  such  systems? 

5.  Conclusion 

The  approach  to  regulating  alternative 
trading  systems  discussed  above,  which 
would  continue  to  regulate  alternative 
trading  systems  as  broker-dealers, 
appears  to  address  some  of  the 
Commission's  concerns  regarding 
transparency,  surveillance,  and  capacity 
of  alternative  trading  systems,  while 
balancing  business  needs  of  the 
alternative  trading  systems.  In  addition, 
regulation  of  the  operators  of  alternative 
trading  systems  as  broker-dealers  has  in 
the  past  been  supported  by  sponsors  of 
such  systems  as  an  appropriate  way  to 
regulate,  and  as  a  means  of  fostering  the 
development  of,  these  systems.*' 
Similarly,  some  SROs  have  expressed 
their  support  for  basing  the  regulation  of 
alternative  trading  systems  on  the 
regulation  of  their  sponsors  as  broker- 
dealers.*' 


™  For  example,  following  adoption  of  the  1975 
Amendments,  the  Commission  reviewed  SRO  rules 
to  confirm  that  they  were  in  compliance  with  the 
Exchange  Act  as  amended.  Among  other  things,  the 
Commission  identified  several  rules  that  it 
considered  to  be  anticompetitive  in  violation  of  the 
Exchange  Act,  such  as  rules  that  restricted  the  types 
of  entities  with  which  their  members  could  trade. 
See  Securities  Exchange  Act  Release  No.  13027 
(Dec.  1.  1976),  41  FR  53557  (Dec.  7,  1976). 

^Exchange  regulation  addresses  potentially 
anticompetitive  activities  through  the  Commission's 
oversight  of  SROs  and  through  the  rule  filing 
procets.  For  example,  a  primary  registered  market 
could  institute  an  afler-hours  trading  halt  for 
purposes  of  news  dissemination,  but  fail  to  remove 
that  halt  until  the  re-opening  of  its  own  facilities 
the  following  trading  day,  even  if  sufficient  time 
has  passed  to  permit  the  dissemination  of  the  news. 
In  that  situation,  the  Commission  could  act  to 
ensure  that  the  registered  market  was  not  instituting 
a  trading  halt  to  prevent  competitors  from  engaging 
in  afier-hours  trading  in  its  securities. 

""See.  e.g..  Letter  from  Daniel  T.  Brooks. 
Cadwalader,  Wickersham  &  Taf)  (counsel  to 
Instinet).  to  Jonathan  G.  Katz.  SEC  (Aug.  2,  1989) 
at  29  ("When  properly  analyzed  •    *    *  market 
structure  concerns  dictate  that  Instinet  be  regulated 
as  a  broker.") 

"  See,  e.g..  Memorandum  accompanying  Letter 
from  lames  E.  Buck,  Senior  V.P..  NYSE,  to  Jonathan 


Question  31:  Would  this  approach  be 
an  effective  means  of  addressing  the 
issues  raised  by  the  growth  of 
alternative  trading  systems?  What 
would  be  the  benefits  of  such  an 
approach?  What  would  be  the 
drawbacks  of  such  an  approach? 

B.  Integrating  Alternative  Trading 
Systems  into  Market  Regulation 
Through  Exchange  Regulation 

As  discussed  above,  regulation  of 
alternative  trading  systems  as  broker- 
dealers  may  not  address  all  of  the  issues 
raised  by  the  activities  of  such  systems. 
A  second  approach  might  integrate  such 
systems  more  fully  into  market 
regulation:  Rather  than  continuing  to 
regulate  alternative  trading  systems  as 
broker-dealers,  the  Commission  could 
use  the  exemptive  authority  granted 
under  the  1996  Amendments  *2  to 
explore  new  approaches  to  the 
regulation  of  exchanges.*'  In  particular, 
under  this  approach,  the  interpretation 
of  the  term  "exchange"  could  be 
broadened  to  include  any  organization 
that  both:  (1)  Consolidates  orders  of 
multiple  parties;  and  (2)  provides  a 
facility  through  which,  or  sets  material 
conditions  under  which,  participants 
entering  such  orders  may  agree  to  the 
terms  of  a  trade.  This  expanded 
interpretation  would  significantly 
broaden  the  entities  that  are  considered 
to  be  exchanges  to  include  currently 
registered  exchanges,  certain  broker- 
dealer  trading  systems  (including 
matching  and  crossing  systems), 
currently  exempted  exchanges,  certain 
dealer  markets,  and  other  alternative 
trading  systems.  For  example,  this 
interpretation  would  capture  systems 
such  as  Instinet,  Tradebook,  Island,  and 


Katz,  SEC  (Aug.  2,  1989)  at  2  (stating  that  a  rule 
based  approach  to  regulating  alternative  trading 
systems  "strikes  a  near  optimal  balance.  It 
represents  a  significant  improvement  over  the  "no- 
action'  approach,  and  is  significantly  superior  to  the 
'no-filing'  approach,  in  retaining  minimal 
regulatory  'costs'  and  yet  maximizing  the  benefit  to 
the  markets."). 

»2  See  supra  note  68. 

"  In  adopting  the  general  exemptive  authority 
included  in  the  1996  Amendments,  the  Report  of 
the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs  made  specific  reference  to  alternative 
trading  systems:  "The  Committee  recognizes  that 
the  rapidly  changing  marketplace  dictates  that 
effective  regulation  requires  a  certain  amount  of 
flexibility.  Accordingly,  the  bill  grants  the  SEC 
general  exemptive  authority  under  both  the 
Securities  Act  and  the  Securities  Exchange  Act 
This  exemptive  authority  will  allow  the 
Commission  the  flexibility  to  explore  and  adopt 
new  approaches  to  registration  and  disclosure.  It 
will  also  enable  the  Commission  to  address  issues 
related  to  the  securities  market  more  generally.  For 
example,  the  SEC  could  deal  with  the  regulatory 
concerns  raised  by  the  recent  proliferation  of 
electronic  trading  systems,  which  do  not  fit  neatly 
into  the  existing  regulatory  framework."  S.  Rep.  No. 
293,  104th  Cong.,  2d  Sess.  15  (1996). 


Terra  Nova's  Archipelago  system,  that 
operate  as  electronic  limit  order  books, 
allowing  participants  to  display  buy  and 
sell  offers  in  particular  securities  and  to 
obtain  execution  against  matching  offers 
contemporaneously  entered  or  stored  in 
the  system.  In  addition,  systems  that 
consolidate  orders  internally  for 
crossing  or  matching  with  display  to 
participants  such  as  POSIT,  and 
organized  dealer  markets  (unless 
operated  by  a  registered  securities 
association)  that  consolidate  orders  and 
set  material  conditions  under  which 
orders  can  be  executed,  would  also  be 
encompassed  by  such  an  interpretation. 
While  interdealer  brokers  in  municipal 
and  government  securities  could  be 
exempted  from  any  revised 
interpretation  of  "exchange,"  fully 
automated  interdealer  brokers  would  be 
covered  by  this  interpretation.**  Any 
such  reinterpretation  of  "exchange" 
presumably  would  not  be  intended  to 
include  customary  brokerage  activities 
or  the  activities  of  information  vendors. 

The  Commission  could  then  use  its 
exemptive  authority  under  section  36  of 
the  Exchange  Act*',  as  described  below, 
to  create  a  new  category  of  exchanges 
that  are  exempt  from  most  statutory 
exchange  registration  requirements  and 
are  subject  only  to  limited  obligations 
designed  to  address  specific  concerns 
related  to  their  market  activities.  More 
significant  alternative  trading  systems 
could  be  integrated  into  the  exchange 
regulatory  scheme,  with  exemptions  for 
such  systems  from  those  exchange 
requirements  that  are  unnecessary  or 
inappropriate  for  proprietary,  automated 
systems. 

At  the  same  time,  this  type  of  an 
approach  could  potentially  open  the 
door  for  competing  exchanges  to  use 
national  market  systems  as  a  vehicle  to 
inhibit  innovation  by  alternative  trading 
systems.  For  example,  it  is  possible  that 
existing  exchanges  could  try  to  use 
participation  in  joint  national  market 
system  mechanisms  to  set  marketwide 
operational  standards  (as  conditions  of 
participation  in  the  national  market 
system  plans)  that  have  the  effect  of 
inhibiting  innovation  by  alternative 


*^  A  more  detailed  discussioi)  of  the  effects  of  a 
revised  interpretation  of  "excliange"  is  provided  in 
Section  IV.B.3  infra. 

"  See  supra  note  68  for  a  discussion  of  the 
Commission's  exemptive  authority  under  Section 
36  of  the  Exchange  Act. 
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iidaing  systems.**  As  discussed  below, *^ 
the  Commission  would  anticipate 
working  with  existing  exchanges  and 
Nasdaq  to  integrate  alternative  trading 
systems  into  the  national  market  system 
without  stifling  their  innovation. 

Question  32:  If  the  Commission 
reinterpreted  the  term  "exchange,"  are 
the  factors  described  above  (i.e.,  (1) 
consolidating  orders  of  multiple  parties 
and  (2)  providing  a  facility  through 
which,  or  setting  conditions  under 
which,  participants  entering  such  orders 
may  agree  to  the  terms  of  a  trade) 
sufficient  to  include  the  alternative 
trading  systems  described  above? 

QuestJofi  33:  Is  broadening  the 
Commission's  interpretation  of 
"exchange"  to  cover  diverse  markets, 
and  then  exempting  all  but  the  most 
significant  of  these  new  exchanges  from 
registration,  the  most  appropriate  way  to 
address  the  regulatory  gaps  discussed 
above  and  provide  the  Commission  with 
sufficient  flexibility  to  oversee  changing 
market  structures? 

1.  Creating  a  New  Category  Called 
"Exempted  Exchanges"  for  Smaller  and 
Passive  Alternative  Trading  Systems 

The  Commission  could  create  a  new 
tier  of  exchange  regulation  for  most 
alternative  trading  systems  by 
expanding  its  interpretation  of  the  term 
"exchange."  as  discussed  in  greater 
detail  in  Section  rV.B.3.  below,  and  by 
exempting  from  registr?tion  alternative 
trading  systems  that,  although  captured 
within  a  broader  interpretation  of 
"exchange,"  do  not  need  to  be  subject 
to  full  exchange  regulation  ("exempted 
exchanges").  The  Commission  could 
then  establish  limited  and  narrowly 
tailored  requirements  for  these 
exempted  exchanges.  Regulation  as 
exempted  exchanges  could  be 
appropriate  for  two  types  of  alternative 
trading  systems:  (1)  Systems  that  are 
small,  start-up  entities;  and  (2)  systems 
that  match  or  cross  orders  at  a  price  that 
is  primarily  or  wholly  derived  from 
trading  on  another  market  ("passive 
markets").  To  the  extent  that  these  types 
of  alternative  trading  systems  have  a 
sufficiently  low  impact  on  the  market  or 


"For  example,  as  discussed  below,  national 
securities  exchanges  participate  in  national  market 
systems  plans,  which  are  jointly  drafted  and 
operated,  and  the  terms  of  these  plans  must  be 
approved  by  all  of  the  markets  that  are  plan 
participants.  See  infra  Section  IV.B.4.  By  specifying 
operational  requirements  that  each  exchange  must 
meet  in  order  to  participate  in  the  national  market 
system  mechanisms,  these  plans  can  have  the  effect 
of  setting  marketwide  standards.  As  a  result,  these 
plans  could  be  used  to  require  newly  registered 
exchanges  to  comply  with  particular  trading 
increments,  reporting  methods,  and  fee 
arrangements,  for  example. 

'''  See  infra  notes  163  to  169  and  accompanying 
text. 


do  not  establish  the  price  of  securities, 
they  should  have  an  insignificant  effect 
on  the  market  as  a  whole,  which  would 
not  warrant  exchange  regulation.**  At 
this  time,  all  except  the  most  significant 
alternative  trading  systems  would 
appear  to  fall  within  one  of  these  two 
categories. 

These  exempted  exchanges  could 
then  be  subject  to  limited  requirements 
that  are  more  appropriate  than  current 
broker-dealer  regulation  for  the  market 
activities  of  such  systems,  as  discussed 
in  Section  IV.B.l.c.  below.  This 
approach  also  could  address  concerns 
regarding  system  capacity, 
confidentiality,  integrity,  and  would 
clarify  the  regulatory  treatment  of 
alternative  trading  systems  that  fall 
within  such  a  structure.  Moreover, 
treating  smaller  alternative  trading 
systems  and  systems  with  passive 
pricing  mechanisms  as  exempted 
exchanges  would  provide  an 
environment  conducive  to  innovation, 
which  could,  in  turn,  reduce  the  cost  of 
experimenting  with  innovative  trading 
techniques. 

Question  34:  Are  there  any  other 
categories  of  alternative  trading  systems 
that  have  sufficiently  minimal  effects  on 
the  public  secondary  market  that  they 
should  be  treated  as  exempted 
exchanges? 

a.  Low  Impact  Markets 

Small  alternative  trading  systems 
could  be  regulated  as  exempted 
exchanges  under  this  approach.  If  the 
Commission  expands  its  interpretation 
of  "exchange"  to  include  alternative 
trading  systems,  it  would  be  able  to 
exempt  small  markets  from  all  exchange 
registration  requirements  under  either 
Section  5  or  section  36  of  the  Exchange 
Act. 

Under  section  5  of  the  Exchange  Act, 
the  Commission  has  the  authority  to 
exempt  any  exchange  with  a  limited 
volume  of  transactions  from  registration 
as  a  national  securities  exchange, 
provided  that  it  is  not  practicable  and 
not  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  to  require  registration.*'  As 
noted  in  the  Commission's  1991  order 


"  The  integration  of  trading  on  exempted 
exchanges  with  public  trade  and  quote  reporting 
mechanisms  could  be  accomplished  by  continuing 
to  require  broker-dealer  participants  in  exempted 
exchanges  to  report  trades  to  the  primary  market  on 
which  a  security  trades  and  to  comply  with  the 
Commission's  rules.  Similarly,  as  a  condition  of 
exemption,  these  exchanges  could  be  required  to 
report  trades  between  non-SRO  member 
participants  to  an  SRO  designated  by  the 
Commission. 

"  15  U.S.C.  78(e).  In  1991.  the  Commission  used 
this  authority  to  exempt  AZX  from  the  requirement 
to  register  as  an  exchange.  See  AZX  Exemptive 
Order,  supw  note  24. 


granting  an  exemption  to  AZX  under 
this  provision,  the  Exchange  Act  does 
not  provide  specific  guidance  as  to  the 
standard  to  use  in  determining  whether 
an  exchange  has  a  limited  volume  of 
transactions.  In  considering  the  limited 
volume  test,  the  Commission  looked  to 
anticipated  transaction  volume  on  AZX 
and  compared  this  to  the  transaction 
volume  of  fully  regulated  national 
securities  exchemges.*  While  the 
Commission's  AZX  order  provides 
useful  guidance,  the  Commission  also  is 
considering  other  ways  of  assessing 
whether  an  exchange  has  a  limited 
impact  on  the  overall  market.  In  many 
circumstances,  the  impact  that  a 
particular  volume  has  on  the  market 
will  depend  upon  a  number  of  factors, 
including  the  size  and  liquidity  of  the 
market  for  the  type  of  security  traded. 
For  example,  the  Commission  could  use 
its  authority  under  the  1996 
Amendments  to  exempt  small 
exchanges  based  on  a  market's  limited 
share  of  the  relevant  market  as  a  whole, 
rather  than  the  niunber  of  its 
transactions.  Similarly,  the  Commission 
could  base  an  exemption  determination 
on  the  dollar  value  of  transactions 
effected  on  an  exchange,  or  on  other 
factors. 

While  an  exemption  would  allow  a 
new  market  to  develop  without 
unnecessary  and  costly  regulatory 
burdens,  if  that  market  achieved  a 
greater  market  presence,  its  exemption 
would  no  longer  apply.  Once  a  market 
has  attained  more  than  a  significant 
level  of  business,  such  that  it  no  longer 
can  be  considered  to  have  a  low  impact 
on  the  securities  market,  it  would  no 
longer  be  eligible  for  treatment  as  an 
exempted  exchange.  Instead,  it  would 
be  required  to  register  as  a  national 
securities  exchange  and  be  subject  to 
greater  regulatory  responsibilities  and 
oversight.  In  order  to  give  exempted 
exchanges  that  attain  significant  volume 
sufficient  time  to  prepare  for  registradon 
as  a  national  securities  exchange,  it 
might  be  appropriate  to  allow  exempted 
exchanges  to  delay  registration  as  an 
exchange  for  up  to  one  year  after  they 
coneistenUy  attain  more  than  de 
minimis  volume.  Treatment  of  low 
impact  markets  as  exempted  exchanges 
could  also  allow  existing  exchanges  that 
consistenUy  fall  below  minimum 
volume  levels  for  an  extended  period  of 
time  to  deregister  and  instead  comply 
with  any  requirements  applicable  to 
exempted  exchanges. 

Question  35:  Should  low  impact 
markets  be  regulated  as  exempted 
exchanges,  rather  than  as  broker- 
dealers? 
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Question  36:  What  measure  or 
measures  should  be  used  in  determining 
whether  a  market  has  a  low  impact? 
What  is  the  level  above  which  an 
alternative  trading  system  should  not  be 
considered  to  have  a  low  impact  on  the 
market?  At  what  level  should  an  already 
registered  exchange  be  able  to 
deregister? 

Question  37:  Should  an  alternative 
trading  system  be  considered  to  have  a 
low  impact  on  the  market  and  be  treated 
as  an  exempted  exchange  if  it  trades  a 
significant  portion  of  the  volume  of  one 
security,  even  if  the  trading  system's 
overall  volume  is  low  in  comparison  to 
the  market  as  a  whole? 

Question  38:  In  determining  whether 
an  alternative  trading  system  has  a  low 
impact,  what  factors  other  than  volume 
should  the  Commission  consider? 
Should  this  determination  be  affected  if  ' 
the  operator  of  an  alternative  trading 
system  was  the  issuer  of  securities 
traded  on  that  system? 

b.  Passive  Markets 

The  Commission  also  could  treat 
passive  markets  as  exempted  exchanges. 
Passive  markets  are  alternative  trading 
systems  that  match  or  cross  orders  at  a 
price  that  is  primarily  or  wholly  derived 
from  trading  on  another  market.  For 
example,  the  POSIT  system  allows 
participants  to  enter  unpriced  orders, 
which  other  participants  cannot  view, 
and  periodically  crosses  the  orders.  Any 
orders  that  match  other  trading  interest 
in  this  periodic  cross  are  executed  at  the 
mid-point  of  the  bid/ask  spread  on  the 
primary  market  for  the  security.  Like 
traditional  exchanges,  these  systems 
centralize  orders  and  set  the  conditions 
under  which  participants  agree  to  trade. 
Unlike  active  pricing  markets,  however, 
passive  pricing  systems  do  not  establish 
the  price  at  which  securities  trade  on 
the  system  through  the  interaction  of 
priced  orders  of  sellers  with  priced 
orders  of  buyers,  or  through  participant 
dissemination  of  quotes. 

Question  39:  Should  passive  markets 
be  regulated  as  exempted  exchanges, 
rather  than  as  broker-dealers? 

c.  Requirements  for  Exempted 
Exchanges 

As  a  general  matter,  regardless  of  their 
regulatory  status,  markets  should 
comply  with  certain  minimum 
requirements  designed  to  clarify  their 
obligations  as  markets  and  to  prevent 
harm  to  investors  or  overall  market 
integrity. "  These  requirements  could  be 


less  burdensome  than  the  broker-dealer 
regulation  to  which  these  markets  are 
currently  subject.  This  would  continue 
to  encourage  the  robust  development  of 
U.S.  markets.  In  cases  in  which 
alternative  trading  systems  do  not  also 
conduct  customary  brokerage  activities, 
these  conditions  could  replace  the 
broker-dealer  regulation  to  which 
alternative  trading  systems  are  now 
subject.'^ 

Specifically,  alternative  trading 
systems  seeking  an  exemption  from 
exchange  registration  could  file  an 
application  for  exemption  (including  a 
system  description)  with  the 
Commission  prior  to  operation.  The 
Commission  could  establish  a  time 
period  in  which  an  alternative  trading 
system's  application  would 
automatically  become  effective,  unless 
disapproved  by  the  Commission.  Under 
this  procedure,  disapproval  of  a 
system's  exemptive  application  would 
probably  be  rare  and  limited  to  specific 
circumstances,  such  as  where  a 
controlling  person  of  the  system  is 
subject  to  a  statutory  disqualification  or 
where  the  system  fails  to  meet  one  of 
the  requirements  to  be  an  exempted 
exchange.  In  addition  to  an  initial 
application,  an  exempted  exchange 
could  also  be  required  to:  (1)  Notify  the 
Commission  in  the  event  of  a  material 
change  in  operations  or  control;  (2) 
maintain  a  record  of  trading  through  the 
system  and  make  such  information 
available  to  the  Commission  upon 
request;  (3)  implement  procedures  for 
surveillance  of  employees'  trading 
comparable  to  those  adopted  by  existing 
SROs  to  ensure  that  employees  do  not 
misuse  confidential  customer 
information  for  insider  or  manipuladve 
trading;  (4)  cooperate  with  registered 
SRO  investigations  and  examinations  of 
the  exempted  exchange's  participants; 

(5)  report  trades  to  one  or  more 
designated  SROs,  unless  a  trade  is 
reported  by  a  trade  participant  pursuant 
to  its  SRO  membership  obligations;  and 

(6)  require  participants  to  make 
adequate  clearance  and  settlement 
arrangements  prior  to  participation  in 
trading  on  the  exempted  exchange. '' 


"  The  only  currently  exempted  exchange.  AZX,  is 
subject  to  a  number  of  exemption  conditions. 
Among  other  things,  it  is  required  to  provide  the 
Commission  with  regular  activity  reports,  adopt  and 
implement  procedures  to  surveil  for  potential 


insider  trading  or  manipulative  abuses  by 
participants,  and  cooperate  with  the  registered 
SROs.  See  AZX  Exemptive  Order,  supra  note  24.  56 
FR  at  8383. 

*2  Based  on  the  information  that  the  Commission 
currently  has  regarding  the  activities  of  alternative 
trading  systems,  it  believes  that  only  a  few  of  the 
systems  that  would  be  exempted  exchanges  also 
conduct  customary  brokerage  functions.  Regulation 
of  broker-dealer  activities  and  market  activities 
being  conducted  by  the  same  alternative  trading 
system  could  be  integrated.  See  infra  Section 
IV.B.4.d. 

"15U.S.C.  78/. 


Question  40:  Are  the  requirements 
described  above  appropriate  to  ensure 
the  integrity  of  secondary  market 
oversight? 

Question  41:  Should  any  other 
requirements  be  imposed  upon 
exempted  exchanges,  such  as 
requirements  that  an  exempted 
exchange  provide  fair  access  or  establish 
procedures  to  ensure  adequate  system 
capacity,  integrity,  and  confidentiality? 

Question  42:  Should  requirements 
vary  with  the  type  of  alternative  trading 
system  (e.g.,  should  passive  systems  be 
subject  to  different  conditions  than 
systems  exempted  on  the  basis  of  low 
impact)? 

Question  43:  Should  the  Commission 
require  that  securities  traded  on 
exempted  exchanges  be  registered  under 
section  12  of  the  Exchange  Act?  Should 
different  disclosure  standards  be 
applicable  to  such  securities  if  they  are 
only  traded  on  such  exchanges? 

2.  The  Application  of  Exchange 
Regulation  to  Alternative  Trading 
Systems  That  Are  Not  Exempted 
Exchanges 

If  the  term  "exchange"  is  expanded  to 
include  alternative  trading  systems, 
alternative  trading  systems  that  have 
active  pricing  mechanisms  and 
significant  volume  could  be  required  to 
register  as  national  securities  exchanges. 

In  the  past,  the  Commission  avoided 
requiring  alternative  trading  systems  to 
register  as  exchanges  because  it  had 
limited  authority  to  tailor  exchange 
regulation  to  diverse  market  structures 
and  because  the  volume  and  number  of 
alternative  trading  systems  was 
relatively  small.'*  In  particular,  prior  to 
the  adoption  of  the  1996  Amendments, 
the  Commission  had  limited  authority 
to  reduce  or  eliminate  the  consequences 
of  exchange  registration  for  innovative 
systems.'^  in  light  of  these  limitations, 


"Throughout  the  past  60  years,  the  Commission 
has  attempted  to  accommodate  market  innovations 
within  the  existing  statutory  framework  to  the 
extent  possible  in  light  of  investor  protection 
concerns,  without  imposing  regulation  that  would 
stifle  or  threaten  the  commercial  viability  of  such 
innovations.  For  example,  at  various  times  prior  to 
1991,  the  Commission  considered  the  implications 
of  evolving  market  conditions  on  exchange 
regulation.  See  Securities  Exchange  Act  Release  No. 
8661  lAug.  4,  1969).  34  FR  12952  (initially 
proposing  Rule  lSc2-10):  Securities  Exchange  Act 
Release  No.  1 1 673  (Sep.  23,  1 975),  40  FR  45422 
(withdrawing  then-proposed  Rule  15c2-10  and 
providing  for  registration  of  securities  information 
processors);  Securities  Exchange  Act  Release  No. 
26708  (Apr.  13.  1989),  54  FR  15429  (reproposing 
Rule  15c2-10);  and  Securities  Exchange  Act  Release 
No.  33621  (Feb.  14,  1994),  59  FR  8379  (withdrawing 
proposed  Rule  t5c2-10). 

"  Prior  to  adoption  of  the  1996  Amendments,  the 
Commission's  authority  under  the  Exchange  Act  to 
reduce  or  eliminate  negative  consequences  of 
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the  Commission  believed  that  regulating 
alternative  trading  systems  as  exchanges 
would  stifle  the  development  of  such 
systems. 

The  1996  Amendments,  however, 
provide  the  Commission  with 
considerable  authority  to  exempt 
markets  from  provisions  of  the 
Exchange  Act.  Given  this  expanded 
authority,  the  Commission's  past 
concerns  that  classification  as  an 
exchange  would  stifle  innovation  may 
no  longer  outweigh  competing  concerns 
regarding  the  need  to  establish  a 
consistent,  long-term  approach  to  the 
regulation  of  alternative  trading  systems 
and  to  better  integrate  the  most 
significant  of  these  systems  into  the 
NMS. 

a.  Using  the  Commission's  Exemptive 
Authority  To  Encourage  Innovation  and 
To  Eliminate  Barriers  to  Non- 
Traditional  Exchanges 

Alternative  trading  systems 
encompassed  by  a  revised  interpretation 
of  the  term  "exchange"  and  not  eligible 
for  treatment  as  an  exempted  exchange 
could  be  subject  to  fundamental 
statutory  requirements  applicable  to 
national  securities  exchanges,  in  order 
to  ensure  that  the  goals  of  market 
regulation  are  met.  These  non- 
traditional  exchanges  could  be  required, 
for  example,  to  file  an  application  for 
registration,'*  be  organized  and  have  the 


exchange  registration  was  limited.  For  example,  the 
Commission  could  only  exempt  an  exchange  from 
registration  if  the  exchange  had  limited  transaction 
volume.  See  Exchange  Act  section  5,  15  U.S.C.  78e. 
Once  an  exchange  was  registered,  the  Commission 
only  had  authority  to  exempt  an  exchange  from  a 
limited  number  of  requirements  relating  to  an 
exchange's  obligations  as  an  SRO.  Although  the 
Commission  has  authority  under  various  sections  of 
the  Exchange  .\ct  (including  Sections  17  and  19)  to 
exempt  a  registered  exchange  from  specific 
provisions,  its  exemptive  authority  under  these 
sections  relates  only  to  an  exchange's  obligations  as 
an  SRO  to  oversee  its  members.  These  sections  do 
not  give  the  Commission  flexibility  with  respect  to 
other  requirements,  such  as  the  obligation  of  an 
exchange  to  file  rule  changes  with  the  Commission 
for  approval.  The  Exchange  Act  also  did  not  give 
the  Commission  the  flexibility  or  authority  to  tailor 
regulation  to  reflect  technological  and  economic 
differences  among  markets.  For  example,  although 
Congress  gave  the  Commission  greater  flexibility  to 
address  rapidly  changing  market  and  technological 
conditions  when  it  added  Section  1 1 A  to  the 
Exchange  Act  in  the  1975  Amendments,  that 
section  does  not  provide  the  Commission  with 
authority  to  reduce  or  eliminate  existing  exchange 
requirements  for  irmovative  trading  structures.  S. 
Rep.  No.  75.  supra  note  23.  at  3. 

•*  Pursuant  to  Section  19(a)(1)  of  the  Exchange 
Act.  when  an  applicant  submits  an  application  to 
register  as  a  national  securities  exchange  under 
section  6  of  the  Exchange  Act.  the  Commission 
must  publish  a  notice  of  the  filing  and  within 
ninety  days  must  either  grant  the  regi.stration  or 
institute  proceedings  to  determine  whether  the 
registration  should  be  denied  Proceedings  for  a 
denial  of  registration  must  be  concluded  within  one 
hundred  eighty  days,  with  an  extension  period 


capacity  to  carry  out  the  purposes  of, 
and  comply  and  enforce  compliance 
with,  the  Exchange  Act,  the  rules 
thereunder,  and  their  own  rules.  These 
non-traditional  exchanges  may  also 
need  to  ensure  that  they  have  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  refrain  from  imposing  any 
unnecessary  or  inappropriate  burden  on 
competition.  In  addition,  they  could  be 
required  to  assure  regulatory  oversight 
of  their  participants,  participate  in 
national  market  systems,  and  take  the 
public  interest  into  account  in 
administering  their  markets. 

The  Commission  recognizes  that  these 
responsibilities  would  have  significant 
consequences  for  non-traditional 
markets.  For  example,  imposing  SRO 
oversight  obligations  on  existing 
propriettury  systems  would  change  the 
relationship  between  such  systems  and 
their  participants  significantly,  and 
could  raise  transaction  costs  for 
participants.  Alternative  trading  systems 
have  adopted  different  corporate 
structures  than  the  traditional  non- 
profit, membership  exchanges  and 
generally  have  entered  into  primarily 
commercial  relationships  with  their 
participants.''^  While  expanding  the 
common  understanding  of  how 
exchanges  operate  and  the  functions 
that  they  perform,  these  developing 
market  structures  do  not  fit  easily  into 
the  current  regulatory  scheme,  which 
has  been  designed  and  applied 
primarily  to  non-profit,  membership 
exchanges. 

Prior  to  adoption  of  the  1996 
Amendments,  it  was  difficult  to 
reconcile  the  private,  commercial 
structure  of  these  markets  with  the 
membership  structure  and  public 
obligations  traditionally  assigned  to 
national  securities  exchanges  under  the 


Exchange  Act.  For  example,  one  reason 
the  Commission  has  been  hesitant  to 
adopt  an  expansive  interpretation  of  the 
term  "exchange"  is  that  it  would  impose 
a  participant-controlled  board  of 
directors  on  these  markets.'*  Applying 
exchange  regulation  to  new  markets 
could  dictate  their  structiu^  and  could 
prevent  them  from  adopting  innovative 
means  of  carrying  out  exchange 
obligations. 

There  does  not  appear  to  be  an 
overriding  regulatory  reason  to  require 
markets  to  adopt  homogenous 
structures.  To  the  contrary.  Congress 
clearly  intended  the  1975  Amendments 
to  encourage  innovation  by  exchanges 
and  recognized  that  futiue  exchanges 
may  adopt  diverse  structiores.'' 
Accordingly,  the  Commission  could  use 
its  exemptive  authority  to  relieve 
alternative  markets  from  requirements  it 
does  not  believe  are  critical  to  achieving 
the  objectives  of  the  Exchange  Act.  In 
particular,  the  Commission  could 
permit  institutions  to  access  registered 
exchange  facilities  directly.  In  addition, 
the  Commission  could  consider  ways  in 
which  exchanges  that  are  not 
participant-owned  can  meet  fair 
representation  requirements. 

(i)  The  Commission  Could  Consider 
Permitting  Institutional  Access  to 
Exchanges 

Without  exemptive  relief,  exchange 
registration  would  prevent  alternative 
trading  systems  from  serving  their 
institutional  customers.  Historically, 
exchange  members  were  individuals 
(and  broker-dealers  and  other 
organizations  affiliated  with  those 
individuals)  that  traded  directly  on  the 
exchange  floor  and  had  an  ownership 
interest  in  the  exchange."*  In  keeping 
with  this  structure,  many  requirements 
applicable  to  registered  exchanges 
pertain  to  their  relationship  with  their 
"members."  ""In  addition,  in  order  to 


available  of  up  to  another  ninety  days.  15  U.S.C. 
78s(a)(l). 

*'This  effect  has  not  been  limited  to  U.S. 
alternative  trading  systems.  In  the  seven  years  since 
the  Delta  Decision,  see  infra  note  124,  a  growing 
number  of  stock  exchanges  throughout  the  world 
have  adopted  fully  automated  structures  similar  to 
those  of  alternative  trading  systems  and  appear  to 
conduct  trading  without  a  specialist  or  market 
maker  structure.  The  Commission  determined  in 
the  Delta  Release,  see  infra  note  121,  that  the 
definition  of  the  term  exchange  in  section  3(a)(1)  of 
the  Exchange  Act  requires  the  Commission  to  view 
an  entity  as  an  exchange  only  if,  in  "bringing 
together  purchasers  and  sellers."  the  entity 
performs  the  functions  commonly  understood  to  be 
performed  by  exchanges.  This  reading  is  based  on 
the  view  that  the  words  "bringing  together 
purchasers  and  sellers  "  in  the  definition  cannot  be 
read  in  a  vacuum,  but  must  be  read  in  the  context 
of  how  exchanges  commonly  operate.  At  the  time 
that  the  Delta  Release  was  issued,  few  exchanges 
had  adopted  structures  similar  to  alternative  trading 
systems. 


»«  See  Delta  Release,  infra  note  121.  at  1900.  The 
court  in  the  Delta  Decision  stated  that:  "The  Delta 
system  cannot  register  as  an  exchange  because  the 
statute  requires  that  an  exchange  be  controlled  by 
its  participants,  who  in  turn  must  be  registered 
brokers  or  individuals  associated  with  such  brokers. 
So  all  the  flnancial  institutions  that  trade  through 
the  Delta  system  would  have  to  register  as  brokers, 
and  [the  system  sponsors]  would  have  to  turn  over 
the  ownership  and  control  of  the  system  to  the 
institutions.  The  system  would  be  kaput."  Delta 
Decision,  infra  note  124.  at  1272-73. 

"See  S.  Rep.  No.  75.  supra  note  22,  at  7-9. 

i<»See  Special  Study,  supra  note  4.  at  11-13. 

">|  The  Exchange  Act  defines  an  exchange 
"member'  as:  "The  term  "member"  when  used  with 
respect  to  a  national  securities  exchange  means  (i) 
any  natural  person  permitted  to  effect  transactions 
on  the  floor  of  the  exchange  without  the  services 
of  another  person  acting  as  broker,  (ii)  any 
registered  broker  or  dealer  with  which  such  a 
natural  person  is  a.ssociated.  (iii)  any  registered 
broker  or  dealer  permitted  to  designate  as  a 
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give  the  Commission  adequate  authority 
over  persons  trading  on  exch^mges 
under  section  6(c)(1)  of  the  Exchange 
Act,  Congress  prohibited  exchanges 
from  granting  membership  to  any 
person  that  is  not,  or  is  not  associated 
with,  a  registered  broker-dealer. 't>2 
Taken  together,  these  statutory 
provisions  have  traditionally  been 
interpreted  to  mean  that  all  persons 
trading  on  an  exchange  would  be 
members  of  that  exchange,  and  would 
be  registered  as,  or  associated  with, 
broker-dealers. '°^ 

Alternative  trading  systems  do  not  fit 
neatly  into  this  structure  for  several 
reasons.  Unlike  traditional  exchanges 
that  restrict  membership  to  broker- 
dealers,  most  alternative  trading  systems 
give  comparable  access  and  trading 
privileges  to  both  institutions  and 
broker-dealers. '0^  If  all  entities  that  have 
access  to  an  alternative  trading  system 
are  treated  as  "members"  under  the 
Exchange  Act,  section  6(c)(1)  would 
prevent  these  systems  from  continuing 
to  provide  direct  access  to  their 
institutional  participants.  On  the  other 
hand,  if  institutional  entities  that  have 
access  to  an  alternative  trading  system 
are  not  treated  as  members,  the  system's 
statutory  obligations  that  pertain 
expressly  to  its  "members"  under  the 
Exchange  Act  would  not  apply  to  those 
institutions,  and  provisions  of  the 


representative  such  a  natural  person,  and  (iv)  any 
other  ragistered  broker  or  dealer  which  agrees  to  be 
regulated  by  such  exchange  and  with  respect  to 
which  the  exchange  undertakes  to  enforce 
complitnce  with  the  provisions  of  this  title,  the 
rules  and  regulations  thereunder,  and  its  own 
rules."  15  U.S.C.  78c(a)(3)(A).  The  Commission 
notes  (hat  this  definition  does  not  require  an  entity 
to  participate  in  the  ownership  of  an  exchange  in 
order  (o  be  considered  a  statutory  "member"  of  that 
exchange. 

lo^SecUon  6(c)(1).  15  U.S.C.  78f(c)(l).  prohibits 
exchanges  from  granting  new  memberships  to  non- 
broker-dealers.  At  the  time  this  Section  was 
adopted  in  1975.  one  non-broker-dealer  maintained 
membership  on  an  exchange.  This  non-broker- 
deaier  was  not  affected  by  the  prohibition  and 
continues  to  maintain  its  membership.  Section  15(e) 
of  the  Exchange  Act.  15  U.S.C.  78o(e).  gives  the 
Commission  authority  to  require  any  member  of  a 
registered  exchange  that  is  not  required  to  register 
with  the  Commission  as  a  broker-dealer  to  comply 
with  any  provision  of  the  Exchange  Act  (other  than 
section  lS(a))  and  rules  thereunder  that  regulate  or 
prohibit  any  practice  by  a  broker-dealer. 

'"'  As  discussed  below,  however,  despite  this 
prohibition  on  non-broker -dealer  membership  in 
exchanges.  Section  6(f)  of  the  Exchange  Act,  15 
U.S.C.  78f(f),  grants  the  Commission  authority  to 
require  non-broker-dealers  to  comply  with  the  rules 
of  the  exchange. 

'"Alternative  markets  also  do  not  have 
"members"  as  that  term  has  been  traditionally 
understood  and  interpreted  by  existing  exchanges. 
In  particular,  most  alternative  markets  do  not  give 
their  participants  voting  rights  or  other  ownership 
interests.  The  Commission  does  not  consider  a  non- 
profit membership  structure  to  be  an  inherent 
requirement  for  performing  the  trading  functions  of 
an  exchange. 


Exchange  Act  that  apply  primarily  to 
exchange  members,  such  as  prohibitions 
regarding  the  trading  of  unlisted 
securities  under  section  12,  would  no 
longer  apply  to  all  participants  on  an 
exchange.  This  could  result  in  neither 
the  Commission  nor  the  market  having 
sufficient  authority  to  enforce  trading 
rules  against  those  participants.  It  could 
also  lessen  the  effectiveness  of  oversight 
of  trading  on  those  markets.  In  either 
case,  if  such  systems  were  registered  as 
exchanges,  the  statute's  reliance  on  the 
term  "member"  and  the  prohibition 
against  exchange  members  that  are  not 
affiliated  with  a  broker-dealer  would 
make  it  difficult  for  alternative  trading 
systems  to  continue  meeting  the  trading 
needs  of  institutional  investors.  The 
Commission  also  notes  that,  as  markets 
evolve,  exchanges  may  ultimately  wish 
to  not  only  allow  institutions  to  access 
their  trading  facilities  along  with  broker- 
dealers,  they  may  wish  to  provide 
trading  facilities  exclusively  to 
institutions  or  other  non-broker-dealer 
participants  (such  as  retail  investors). 

There  is  no  direct  evidence  that 
Congress  intended  these  provisions  to 
prohibit  institutional  investors  from 
accessing  the  facilities  of  an  exchange. 
On  the  contrary,  in  the  course  of 
adopting  the  1975  Amendments, 
Congress  saw  no  overriding  regulatory 
reason  to  prohibit  non-broker-dealers 
from  obtaining  direct  access  to  the 
execution  facilities  of  exchanges.'*" 
There  also  does  not  appear  to  be  a 
regulatory  need  to  require  entities  to 
register  as  broker-dealers  in  order  to 
obtain  direct  access  to  exchanges. '°* 
Because  institutions  primarily  trade  for 
their  own  account,  do  not  execute 


><"  In  the  legislative  history  of  the  1975 
Amendments.  Congress  expressly  noted  that 
advances  in  communication  technologies  could 
permit  an  entity  to  trade  on  an  exchange  without 
the  services  of  a  member  acting  as  a  broker,  and 
without  itself  becoming  a  member  of  that  exchange. 
Reports  by  both  the  House  of  Representatives 
Committee  on  Interstate  and  Foreign  Commerce  and 
the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs  noted  the  potential  for  technology  to 
permit  non-members  (both  broker -dealers  and 
institutions)  to  effect  transactions  on  exchanges 
without  the  intermediation  of  a  broker.  See  S.  Rep. 
No.  75.  supra  note  22.  at  99  (1975)  ("The  Committee 
recognizes  that  it  is  impossible  at  this  time  to  define 
precisely  the  manner  in  which  investors, 
particularly  large  institutional  investors  will  or 
should  have  access  to  execution  facilities  in  a 
national  market  system."):  H.R.  Rep.  No.  123.  supra 
note  39.  at  66  ("[I]t  is  conceivable,  that  the 
regulatory  reach  could  be  extended  to  investors  or 
money  managers  who  are  not  themselves  brokers  or 
dealers  but  who  have  been  permitted  the  means  of 
making  direct  executions  on  an  exchange"). 

'"^See,  e.g..  Securities  Exchange  Act  Release  No. 
35030  (Nov.  30.  1994).  59  FR  63141  (Dec.  7.  1994) 
(order  approving  Chicago  Match,  an  electronic 
matching  system  operated  by  the  CHX,  which 
provided  for  the  crossing  of  orders  entered  by  CHX 
members  and  non-members,  including  institutional 
customers). 


orders  for  imaffiliated  customers,  and 
do  not  undertake  to  maintain  orderly 
markets  for  the  exchange,  institutional 
trading  on  an  exchange  does  not 
necessarily  raise  the  type  of  concerns 
that  broker-dealer  regulation  was 
designed  to  address. '^^ 

Congress  did,  however,  provide  the 
Commission  and  exchanges  with 
sufficient  authority  in  such 
circumstances  to  oversee  the  trading  of 
non-members  on  exchanges.  Section  6(f) 
of  the  Exchange  Act  authorizes  the 
Commission  to  require  any  non-member 
that  is  effecting  transactions  on  an 
exchange  without  the  services  of 
another  person  acting  as  broker  to 
comply  with  the  rules  of  such 
exchange."*  In  addition,  any  person 
required  by  the  Commission  to  comply 
with  an  exchange's  rules  pursuant  to 
section  6(f)  would  be  deemed  a 
"member"  of  such  exchange  for  most 
relevant  provisions  of  the  Exchange 
Act.'*"  Congress  therefore  envisioned 


>o^  For  example,  expanding  the  Commission's 
interpretation  of  what  constitutes  an  exchange  to 
include  alternative  trading  systems  with 
institutional  participants  could  subject  such 
institutions  to  the  constraints  of  section  1 1  (a)  of  the 
Exchange  Act.  Section  11  (a|  generally  prohibits 
exchange  members  from  effecting  transactions  on 
such  exchanges  for  their  own  accounts  or  the 
accounts  of  their  associated  persons,  or  for  their 
own  managed  accounts  or  the  managed  accounts  of 
their  associated  persons.  15  U.S.C.  78k(a).  Section 
1 1(a)  was  intended  to  encourage  fair  dealing  and 
fair  access  in  the  exchange  markets  by  restricting 
exchange  members'  proprietary  trading,  which 
Congress  believed  created  a  conflict  between  a 
member's  interests  as  a  principal  and  the  member's 
fiduciary  obligations  when  representing  customer 
trades.  Both  Congress  and  the  Commission 
provided  exceptions  to  the  rule  to  accommodate 
principal  trading  that  does  not  inflict  with  the 
public  interest. 

Section  1 1(a)  also  granted  the  Commission  broad 
authority  to  regulate  exchange  members'  trading. 
Congress  explained  that  it  gave  the  Commission 
broad  authority  under  section  11(a)  for  two  reasons. 
First.  Congress  recognized  that  it  lacked  expertise 
in  this  area,  and  thus  beheved  that  any  doubts 
should  be  resolved  in  favor  of  maintaining  present 
business  practices.  Second.  Congress  wanted  the 
Commission  to  have  sufficient  flexibility  to 
accomplish  the  purposes  of  the  Exchange  Act.  See 
S.  Rep.  No.  75.  supni  note  22.  at  68. 

'"15  U.S.C.  78f(f)(l). 

'"•Section  3(a)(3)(A)  of  the  Exchange  Act 
provides  that:  "For  purposes  of  sections  6(b)(1), 
6(bM4).  6(b)(6).  6(b)(7).  6(d),  17(d).  19(d).  19(e). 
19(g).  19(h).  and  21  of  this  title,  the  term  'member' 
when  used  with  respect  to  a  national  securities 
exchange  also  means,  to  the  extent  of  the  rules  of 
the  exchange  specified  by  the  Commission,  any 
person  required  by  the  Commission  to  comply  tvith 
such  rules  pursuant  to  section  6(f)  of  this  title  "  15 
U.S.C  78c(a)(3)(A).  This  would  require  a  registered 
exchange  that  permitted  institutions  to  effect 
transactions  without  the  services  of  a  broker,  among 
other  things,  to:  (1)  Enforce  compliance  by  such 
institutions  with  the  provisions  of  the  Exchange 
Act.  the  rules  and  regulations  thereunder,  and  the 
rules  of  the  exchange:  (2)  allocate  equitably  its  dues, 
fees,  and  other  charges  among  its  members,  issuers, 
and  such  institutions:  and  (3)  provide  fair 
procedures  for  the  disciplining  of  such  institutions. 
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that  it  would  be  possible  to  allow 
entities  to  have  electronic  access  to  an 
exchange  without  becoming  a  member, 
and  at  the  same  time,  to  ensure  through 
section  6(f)  that  the  exchange  and  the 
Commission  have  adequate  authority  to 
regulate  such  electronic  access 
participants. 

The  development  of  fully  automated 
markets  has  revealed  an  inconsistency 
in  this  scheme,  however.  Both  the 
Commission  and  Congress  have 
recognized  that  the  "floor"  of  an 
exchange  could  include  a  non-physical 
trading  system  operated  by  such 
exchange. "°  As  a  result,  any  natural 
person  with  direct  access  to  an 
exchange's  alternative  trading  system 
would  appear  to  be  effecting 
transactions  on  the  "floor"  of  such 
exchange  and,  therefore,  would  be  a 
'•member"  of  that  exchange  under  the 
statute.  Despite  congressional  intent  not 
to  unnecessarily  restrict  non-member 
access  to  exchanges  under  this 
interpretation,  there  would  appear  to  be 
no  circumstances  in  which  institutions 
could  electronically  access  an 
automated  exchange  without  being 
considered  "members"  of  that  exchange. 

In  order  to  make  it  possible  for 
alternative  markets  to  register  as 
exchanges,  therefore,  congressional 
intent  to  allow  entities  to  have  access  to 
exchanges  without  becoming  traditional 
members  must  be  reconciled  with  the 
existence  of  non-physical  "floors."  Any 
method  of  doing  so  must  also  ensure 
that,  as  Congress  intended,  exchanges 
and  the  Commission  have  sufficient 
authority  to  supervise  and  oversee  all 


Exchange  Act  sections  6(b)(1).  (4),  (7)  and  19(g),  15 
U.S.C.  78f(b)(l).  (4).  (7).  and  19(g).  Further,  an 
exchange  imposing  any  disciplinary  sanction  on, 
denying  participation  to.  or  prohibiting  or  limiting 
access  to  any  institution  would  be  required  to  file 
notice  of  such  action  with  the  Commission.  The 
Commission  would  have  authority  to  review  any 
such  action.  Exahange  Act  sections  19(d)  and  19(e). 
15  U.S.C.  78s(d)  and  78s(e).  The  Commission  would 
have  the  same  authority  to  allocate  among  SROs 
regulatory  responsibilities  with  respect  to 
institutions  effecting  transactions  on  an  exchange 
without  the  services  of  a  broker  as  it  currently  does 
with  respect  to  exchange  members.  Exchange  Act 
section  17(d).  15  U.S.C.  78q(d).  The  Commission 
would  also  have  the  authority  to  sanction  an 
exchange  for  failure  to  enforce  compliance  with  the 
Exchange  Act.  the  rules  thereunder,  or  the 
exchange's  rules  by  institutions  that  were  permitted 
to  effect  transactions  on  the  exchange,  and  to 
commence  an  investigation  under  section  21  to 
determine  whether  any  such  institution  has 
violated  the  Exchange  Act.  Exchange  Act  section 
21.  15  use.  78u. 

""See  Committee  on  Interstate  and  Foreign 
Commerce  Report.  H.R.  Rep.  No.  123.  supra  note 
39.  at  66  (1975)  ("As  the  market  systems  make 
greater  use  of  communications  and  data  processing 
techniques,  the  concept  of  a  physical  'floor'  of  an 
exchange  will  disappear  Instead  we  will  have  a 
communications  network  which  will  serve  as  the 
'floor'  of  the  future  marketplace"). 


persons  accessing  an  exchange's 
facilities. 

There  are  at  least  two  ways  in  which 
the  Commission  could  achieve  this. 
First,  the  Commission  could  interpret 
the  term  "member"  narrowly,  to  apply 
only  to  natural  persons  who  are 
permitted  to  effect  transactions  on  a 
physical  exchange  floor. ' ' '  Under  this 
interpretation,  no  entity  that  accesses  a 
fully  automated  exchange  would  be 
deemed  a  "member"  of  that  exchange. 
In  addition,  both  broker-dealers  and 
institutions  could  electronically  access 
exchanges  that  maintain  physical  floors 
without  being  deemed  members  of  those 
exchanges.  With  respect  to  any  such 
non-member  participants  on  an 
exchange,  the  Commission  could 
exercise  its  authority  under  section  6(f) 
of  the  Exchange  Act  to  require  the  non- 
member  participants  of  an  exchange  to 
comply  with  that  exchange's  rules  to  the 
extent  appropriate  In  addition,  these 
non-member  participants  could  be 
deemed  members  of  such  exchanges  for 
certain  purposes  of  the  Exchemge  Act. 
Depending  upon  the  extent  to  which  the 
Commission  exercised  its  authority 
under  section  6(f),  therefore,  there  may 
be  little  practical  difference  in  an 
exchange's  obligations  to  surveil 
traditional  members  and  its  obligation 
to  surveil  entities  that  are  members  by 
virtue  of  a  Commission  order  pursuant 

to  section  6(f)."- 

In  the  alternative,  the  Commission 
could  interpret  the  term  "member" 
broadly,  to  apply  to  any  natural  persons 
that  are  permitted  to  effect  transactions 
through  an  exchange's  facilities  and  any 
persons  associated  with  such  natural 
persons.  Under  this  interpretation,  the 
Commission  could  then  use  the 
exemptive  authority  granted  by  the  1996 
Amendments  to  exempt  exchanges  from 
the  prohibition  on  nor -broker-dealer 
membership  in  section  l  ,cjl  1)  of  the 
Exchange  Act.  The  Commission  could 
then  allow  exchanges  to  revise  any  rules 
that  would  not  appropriately  apply  to 
non-broker-dealer  members.  Using  this 
approach,  the  Commission  would  not  be 
called  upon  to  exercise  its  authority 
under  section  6(f). 

Question  44:  Should  the  Commission 
allow  institutions  to  be  participants  on 
registered  exchanges  to  the  same  extent 
as  registered  broker-dealers?  If  so. 


I '  I  Persons  trading  on  the  physical  floor  of  an 
exchange,  such  as  floor  brokers  and  specialists, 
would  continue  to  be  "members"  of  that  exchange 
under  any  construction  of  the  Exchange  Act. 

I '-In  these  circumstances,  it  is  not  clear  how 
provisions  of  the  Exchange  Act  that  are  by  their 
terms  applicable  only  to  exchange  members  or 
broker-dealers  would  apply  to  non-broker-dealers 
thai  access  exchange  facilities.  For  exarfiple. 
sections  11(a)  and  9(b)  would  not  appear  to  apply 
directly  to  non-member  participants  in  exchanges. 


should  the  Commission  adopt  rules 
allowing  registered  exchanges  to  have 
institutional  participants,  or  should  the 
Commission  issue  exemptive  orders  on 
a  case-by-case  basis,  upon  application 
for  relief  by  registered  exchanges? 

Question  45:  Should  the  Commission 
allow  exchanges  to  provide  services 
exclusively  to  institutions? 

Question  46:  If  the  Commission 
allows  institutions  to  participate  in 
exchange  trading,  should  the 
Commission  view  all  entities  that  have 
electronic  access  to  exchange  facilities 
as  "members"  imder  the  Exchange  Act 
and  then  exempt  exchanges  from 
section  6(c)(1)? 

Question  47:  Is  it  foreseeable  that 
exchanges  will  wish  to  permit  retail 
investors  to  be  participants  in  their 
markets?  If  so,  should  the  Commission 
allow  retail  participation  on  registered 
exchanges  to  the  same  extent  as 
registered  broker-dealers? 

Question  48:  Should  the  Commission 
allow  registered  exchanges  to  provide 
services  exclusively  to  retail  investors? 

Question  49:  Could  exchanges  have 
various  classes  of  participants,  as  long 
as  admission  criteria  and  means  of 
access  are  applied  and  allocated  fairly? 
Would  it  be  in  the  public  interest  if  new 
or  existing  exchanges  sought  to  operate 
primarily  or  exclusively  on  a  retail 
basis?  What  would  be  the  advantages 
and  disadvantages  if  new  or  existing 
exchanges  were  to  admit  as  participants 
only  highly  capitalized  institutions  or 
only  highly  capitalized  institutions  and 
broker-dealers? 

(ii)  The  Commission  Could  Consider 
Ways  in  Which  Alternative  Exchanges 
(Zan  Meet  Fair  Representation 
Requirements 

An  exchange's  obligation  to  establish 
fair  representation  of  investors  and 
participants  in  its  decisionmaking 
process  could  also  significantly  affect 
the  structure  of  proprietary  systems. 
Section  6(b)(3)  of  the  Exchange  Act 
compels  an  exchange  to  have  rules  that: 
(1)  Provide  that  one  or  more  directors  is 
representative  of  issuers  and  investors, 
and  not  associated  with  a  member  of  the 
exchange,  or  with  any  broker-dealer; 
and  (2)  "assure  a  fair  representation  of 
its  members  in  the  selection  of  its 
directors  and  administration  of  its 
affairs."  "^  Securities  associations  have 
identical  fair  representation 
requirements."''  Because  many 
alternative  trading  systems  are  operated 
as  for-profit,  non-membership 


iiJExchange  Act  section  6(b)(3).  IS  U.S.C. 
78f(b)(3). 

"'^Exchange  Act  section  15A(b)(4).  15  U.S.C. 
78o-3(b)(4). 
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corporations,  complying  with  these 
representation  obligations  would 
potentially  change  the  nature  of  their 
operations  and  relationship  with  their 
participants. 

With  respect  to  the  first  requirement, 
the  public's  interest  in  ensuring  the 
fairness  and  stability  of  significant 
mcukets  was  of  paramount  importance 
to  Congress,  which  adopted  a  structure 
that  seeks  to  ensure  this  through  public 
representation  on  an  exchange's  board 
of  directors.  Under  this  structure,  fair 
representation  of  the  public  on  an 
oversight  body  that  has  substantive 
authority  and  decisionmaking  ability 
therefore  may  be  critical  to  ensiu-e  that 
an  exchange  actively  works  to  protect 
the  public  interest  and  that  no  single 
group  of  investors  has  the  ability  to 
systematically  disadvantage  other 
market  participants  through  use  of  the 
exchange  governance  process."* 

The  second  requirement,  that  of  fair 
representation  of  an  exchange's 
members,  also  serves  to  ensure  that  an 
exchange  is  administered  in  a  way  that 
is  equitable  to  all  market  members  and 
participants.  Because  a  registered 
exchange  is  not  solely  a  commercial 
enterprise,  but  also  has  significant 
regulatory  powers  with  respect  to  its 
members,'  '*  competition  between 
exchanges  may  not  be  sufficient  to 
ensure  that  an  exchange  carries  out  its 
regulatory  responsibilities  in  an 
equitable  manner.  The  fair  application 
of  an  exchange's  authority  to  bring  and 
adjudicate  disciplinary  procedures  may 
be  particularly  important  in  this  respect, 
because  these  actions  can  have 
significant  and  far-reaching 
ramifications  for  broker-dealers. 
Accordingly,  under  the  Exchange  Act 
structure,  it  may  be  essential  to  give 
exchange  participants  equitable  and 
enforceable  input  into  disciplinary  and 
other  key  processes  to  prevent  them 
from  being  conducted  in  an  inequitable, 
discriminatory,  or  otherwise 
inappropriate  fashion. 

Tne  Commission  has  not,  however, 
interpreted  an  exchange's  obligation  to 
provide  fair  representation  of  its 
members  to  mean  that  all  members  must 
have  equal  rights.  Instead,  the 
Commission  has  allowed  registered 
SROs  a  degree  of  flexibility  in 
complying  with  this  requirement.  For 
example.  Pacific  Exchange  "electronic 
access  members"  ("ASAP  Members")  do 
not  have  voting  rights,  and  therefore  are 
not  represented  on  the  board  of  that 
exchange."^  In  addition,  with  respect  to 


clearing  agencies,  the  Commission  has 
stated  that  registered  clearing  agencies 
may  employ  several  methods  to  comply 
with  the  fair  representation  standard.'"* 
Other  structures  may  also  provide 
independent,  fair  representation  for  an 
exchange's  constituencies  in  its  material 
decisionmaking  processes,  for 
exchanges  that  are  not  owned  by  their 
participants.  For  example,  an  alternative 
trading  system  that  registers  as  an 
exchange  might  be  able  to  fulfill  this 
requirement  by  establishing  an 
independent  subsidiary  that  has  final, 
binding  responsibility  for  bringing  and 
adjudicating  disciplinary  proceedings 
and  rule  making  processes  for  the 
exchange,  and  ensuring  that  the 
governance  of  such  subsidiary  equitably 
represents  the  exchange's 
participants."'' 

Question  50:  Should  non-membership 
exchanges  (including  alternative  trading 
systems  that  may  register  as  exchanges) 
be  exempt  from  fair  representation 
requirements? 

Question  51:  Should  all  exchanges  be 
required  to  comply  with  section  6(b)(3) 
by  having  a  board  of  directors  that 
includes  participant  representation? 

Question  52:  If  not,  are  there 
alternative  structures  that  would 
provide  independent,  fair  representation 
for  all  of  an  exchange's  constituencies 
(including  the  public)? 

3.  Expanding  the  Commission's 
Interpretation  of  "Exchange" 

To  create  a  new  category  of  exempted 
exchanges  and  to  apply  exchange 
registration  requirements  to  the  most 
significant  alternative  trading  systems, 
the  Commission  would  have  to  expand 
its  current  interpretation  of  "exchange" 
to  encompass  many  more  trading 
systems  than  are  currently  considered 
"exchanges."  Although  the  Exchange 


I "  Sae  NASD  21a  Report,  supra  note  20. 
"'>Soe  supra  Section  II.B.l. 
'"  S«e  Securities  Exchange  Act  Release  No. 
28335  (Aug.  13.  1990).  55  FR  34106  (Aug.  21.  1990) 


(order  approving  rule  change  establishing  electronic 
access  memberships  on  the  PSE.  since  renamed 
PCX). 

"•These  methods  include:  (1)  Solicitation  of 
board  of  directors  nominations  from  all 
participants:  (2)  selection  of  candidates  for  election 
to  the  board  of  directors  by  a  nominating  committee 
which  would  be  composed  of.  and  selected  by.  the 
participants  or  representatives  chosen  by 
participants:  (3)  direct  participation  by  participants 
in  the  election  of  directors  through  the  allocation 
of  voting  stock  to  all  participants  based  on  their 
usage  of  the  clearing  agency:  or  (4)  selection  by 
participants  of  a  slate  of  nominees  for  which 
stockholders  of  the  clearing  agency  would  be 
required  to  vote  their  share.  See  Securities 
Exchange  Act  Release  No.  14531  at  24  (March  6, 
1978).  43  FR  10288  (March  10.  1978).  See  also 
Securities  Exchange  Act  Release  No.  16900  ()une 
17, 1980).  45  FR  41920  (June  23.  1980). 

"•The  Commission  notes  that  the  proprietary 
exchange  Easdaq.  a  recognized  secondary  market  in 
Belgium,  has  established  a  "regulatory  authority" 
(hat  has  a  degree  of  independence  from  Easdaq's 
board  of  directors. 


Act  definition  of  "exchange"  is 
potentially  quite  broad, '^o  the 
Commission  currently  interprets  this 
definition  to  include  only  those 
organizations  that  are  "designed, 
whether  through  trading  rules, 
operational  procedures  or  business 
incentives,  to  centralize  trading  and 
provide  buy  and  sell  quotations  on  a 
regular  or  continuous  basis  so  that 
piu-chasers  and  sellers  have  a  reasonable 
expectation  that  they  can  regularly 
execute  their  orders  at  those  price 
quotations."  '2'  The  Commission 
analyzed  how  the  definition  of  exchange 
applies  to  alternative  trading  systems  in 
a  1991  release,  explaining  its  decision 
not  to  register  a  government  options 
trading  system  as  an  exchange  ("Delta 
Release"). '22  The  Commission 
concluded  that,  in  light  of  congressional 
emphasis  on  the  "generally  understood" 
meaning  of  stock  exchange  and  the 
Exchange  Act  as  a  whole,  the  definition 
of  exchange  should  be  applied 
narrowly,  to  include  only  those  entities 
that  enhanced  liquidity  in  traditional 
ways  through  market  makers. 
Specialists,  or  a  single  price  auction 
structure. '2^  Because  most  alternative 


""The  Exchange  Act  defines  an  "exchange"  as. 
"any  organization,  association,  or  group  of  persons, 
whether  incorporated  or  unincorporated,  which 
constitutes,  maintains,  or  provides  a  market  place 
or  facilities  for  bringing  together  purchasers  and 
sellers  of  securities  or  for  otherwise  performing 
with  respect  to  securities  the  functions  commonly 
performed  by  a  stock  exchange  as  that  term  is 
generally  understood,  and  includes  the  market 
place  and  the  market  facilities  maintained  by  such 
exchange."  15  use.  78c(a)(l). 

•"  See  Securities  Exchange  Act  Release  No. 
27611  (Jan.  12.  1990).  55  FR  1890.  1900  ()an.  19. 
1990). 

>22  /d.  In  1988.  the  Commission  granted  Delta 
Government  Options  Corporation  ("Delta") 
temporary  registration  as  a  clearing  agency  to  allow 
it  to  issue,  clear,  and  settle  options  executed 
through  a  trading  system  operated  by  RM) 
Securities  ("RMI").  Concurrently,  the  Commission's 
Division  of  Market  Regulation  issued  a  letter  stating 
that  the  Division  would  not  recommend 
enforcement  action  against  RM|  if  its  system  did  not 
register  as  a  national  securities  exchange. 
Subsequently,  the  Board  of  Trade  of  the  City  of 
Chicago  and  the  Chicago  Mercantile  Exchange 
petitioned  the  U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  for  review  of  the  Commission's  actions.  Both 
challenges  were  premised  on  the  view  that  RMJ's 
system  unlawfully  failed  to  register  as  an  exchange 
or  obtain  an  exemption  from  registration.  The 
Seventh  Circuit  vacated  Delta's  temp>orary 
registration  as  a  clearing  agency,  pending 
publication  of  a  reasoned  Commission  analysis  of 
whether  or  not  RMI's  system  was  an  exchange 
within  the  meaning  of  the  Exchange  Act.  Board  of 
Trade  v.  SEC.  883  F  2d  525  (7th  Cir  1989)  In  19B9, 
the  Commission  solicited  comment  on  the  issue, 
and  in  1990  published  its  interpretation  of  the  term 
"exchange"  and  its  determination  that  RMJ's  system 
did  not  meet  tliat  interpretation  See  Delta  Release, 
supra  note  121. 

>2>  See  Delta  Release,  supra  note  121.  at  1900 
The  Commission  stated:  "In  summary,  employing 
an  expansive  interpretation  of  section  3(a)(1)  results 
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trading  systems  do  not  have  these 
features,  this  narrow  interpretation 
effectively  excluded  most  alternative 
trading  systems  from  exchange 
regulation. '  2"  Thus,  many  alternative 
trading  systems  have  not  been  required 
to  register  as  exchanges  to  date  and  have 
instead  been  regulated  as  broker-dealers. 

There  are,  however,  several 
alternative  ways  in  which  the  definition 
of  "exchange"  could  be  applied  more 


in  potential  conflicts  with  other  central  regulatory 
dePinitions  under  the  (Exchange)  Act  as  well  as 
adverse  effects  on  innovation  and  competition. 
Rather,  each  system  must  be  analyzed  in  light  of  the 
statutory  objectives  and  the  particular  facts  and 
circumstances  of  that  system.  In  conducting  such  an 
analysis,  the  central  focus  of  the  Commission's 
inquiry  should  be  whether  the  system  is  designed, 
whether  through  trading  rules,  operational 
procedures  or  business  incentives,  to  centralize 
trading  and  provide  buy  and  sell  quotations  on  a 
regular  or  continuous  basis  so  that  purchasers  and 
sellers  have  a  reasonable  expectation  that  they  can 
regularly  execute  their  orders  at  those  price 
quotations.  The  means  employed  may  be  varied, 
ranging  from  a  physical  floor  or  trading  system 
(where  orders  can  be  centralized  and  executed)  to 
other  means  of  intermediation  (such  as  a  formal 
market  making  system  or  systemic  procedures  such 
as  a  consolidated  limit  order  book  or  regular  single 
price  auction)."  Id. 

'^*The  Commission's  authority  to  adopt  this 
narrow  interpretation  was  subsequently  upheld  by 
the  U.S.  Court  of  Appeals  for  the  Seventh  Circuit. 
Board  of  Trade  of  the  City  of  Chicago  v  SEC.  923 
F.2d  1270  (7th  Cir.  1991),  rehg  en  banc,  den'd.  (7th 
Cir.  1991)  (hereinafter  Delta  Decision).  The  court 
noted  that  "the  Delta  system  differs  only  in  degree 
and  detail  from  an  exchange  .  .  .  Section  3(a)(1)  (of 
the  Exchange  Act)  is  broadly  worded.  No  doubt . 
.  .  this  was  to  give  the  Securities  and  Exchange 
Commission  maximum  control  over  the  securities 
industry.  So  the  Commission  could  have 
interpreted  the  section  to  embrace  the  Delta  system. 
But  we  do  not  think  it  was  compelled  to  do  so." 
Id.  at  1273  (quoting  Chevron  v.  Natural  Resources 
Defense  Council,  467  U.S.  837.  844--15  (1984)).  In 
reaching  its  decision,  the  court  gave  weight  to  the 
Commission's  belief  that  classifying  the  Delta 
system  as  an  exchange  would  have  destroyed  its 
commercial  viability.  The  court  also  relied  in  part 
on  the  Commission's  position  that,  because  Delta 
would  be  registered  as  a  clearing  agency  and  the 
system  sponsor  would  be  a  registered  broker-dealer, 
there  did  not  appear  to  be  any  overriding  regulatory 
need  to  regulate  the  system  as  an  exchange.  Delta 
Decision,  supra  at  1273.  The  court  stated  that  the 
Commission  "can  determine  .  .  .  whether  the 
protection  of  investors  and  other  interests  within 
the  range  of  the  statute  is  advanced,  or  retarded,  by 
placing  the  Delta  system  in  a  classirication  that  will 
destroy  a  promising  competitive  innovation  in  the 
trading  of  securities."  Id  Since  1991,  the 
Commission  staff  has  given  operators  of  trading 
systems  assurances,  based  on  the  interpretation 
upheld  by  the  court  in  Delta,  that  it  would  not 
recommend  enforcement  action  if  those  systems 
operated  without  registering  as  exchanges.  For  a  list 
of  no-action  letters  issued  to  system  sponsors  until 
the  end  of  1993  and  a  short  history  of  the 
Cxjmmission's  oversight  of  such  systems,  see 
Securities  Exchange  Act  Release  No  33605  (Feb.  14, 
1994).  59  FR  8368,  8369-71  (Feb.  18.  1994) 
(hereinafter  Rule  17a-23  Proposing  Release)  See 
also  Letters  from  the  Division  of  Market  Regulation 
to:  Niphix  Investments  Inc.  (Dec.  19.  1996): 
Tradebook  (Dec.  3,  1996):  The  Institutional  Real 
Estate  Clearinghouse  System  (May  28.  1996); 
Chicago  Board  Brokerage.  Inc.  and  Clearing 
Corporation  for  Options  and  Securities  (Dec.  13, 
1995). 


broadly.'^'  For  example,  a  large  variety 
of  services  performed  by  existing 
markets  and  intermediaries  could  be 
considered  to  be  functions  that  are 
commonly  understood  to  be  performed 
by  exchanges  within  the  meaning  of 
section  3(a)(1)  of  the  Exchange  Act. 
Those  services  include:  (1)  Centralizing 
trading  interest;  (2)  providing  the 
opportunity  for  multiple  parties  to 
participate  in  trading;  (3)  specifying 
time,  price,  size,  or  other  priorities 
governing  the  sequence  or  interaction  of 
orders;  (4)  providing  an  opportunity  for 
active  price  formation  (either  through 
interaction  of  buy  and  sell  interest  or 
through  competing  dealer  quotes);  (5) 
specifying  material  conditions  under 
which  participants  may  post  quotations 
or  trading  interest  (such  as  requiring 
participants  to  maintain  firm,  two-sided, 
or  continuous  quotes);  (6)  creating 
mechanisms  for  enhancing  liquidity, 
such  as  giving  certain  participants 
special  privileges  in  exchange  for 
assuming  market  obligations;  (7)  giving 
participants  control  over  setting  the 
trading  rules;  and  (8)  setting  qualitative 
standards  for  listing  instruments  or 
otherwise  standardizing  the  material 
terms  of  instruments  traded.  Various 
commenters  have  identified  these  and 
other  functions  as  central  characteristics 
of  exchanges.'^* 


Each  of  these  functions  is  performed 
by  existing  exchanges  and  could  be 
incorporated  into  the  Commission's 
interpretation  of  the  term 
"exchange."  '^^  Because  alternative 
trading  systems  do  not  always  offer  each 
of  these  services,  however,  if  alternative 
trading  systems  are  integrated  into 
market  regulation  mechanisms  through 
exchange  regulation,  a  revised 
interpretation  of  the  term  "exchange" 
based  on  whether  a  market  offers  all,  or 
many,  of  these  functions  would 
continue  to  exclude  many  alterative 
trading  systems.  For  example,  the 
application  of  the  term  exchange  could 
be  broadened  to  include  those  entities 
that  provide  the  opportunity  for 
multiple  parties  to  participate  in 
centralized  trading.  While  many 
alternative  trading  systems  provide  a 
central  execution  system,  others 
organize  trading  by  centralizing  the 
display  of  participant  trading  interest, 
and  then  specifying  the  sequence  or 
priorities  under  which  participants 
must  trade  with  each  other.  Although 
orders  may  not  directly  interact  on  such 
markets,  the  order  and  price  at  which 
they  are  executed  is  determined  by  the 
market.  The  fairness  of  this  procedure 


>i*The  Exchange  Act.  coupled  with  relevant 
legislative  history,  appears  to  provide  the 
Commission  with  ample  authority  to  revise  its 
interpretation  of  an  exchange.  Courts  have 
consistently  upheld  an  agency's  discretion  to  revise 
earlier  interpretations  when  a  revision  is  reasonably 
warranted  by  changed  circumstances.  See,  e.g..  Rust 
V.  Sullivan.  500  U.S.  173,  186  (1991).  In  Rust,  the 
Court  staled  that  "an  initial  agency  interpretation  is 
not  instantly  carved  in  stone,  and  the  agency,  to 
engage  in  informed  rulemaking,  must  consider 
varying  interpretations  and  the  wisdom  of  its  policy 
on  a  continuing  basis.  Id.  at  186  (quoting  Chevron 
V.  Natural  Resources  Defense  Council,  467  U.S.  837, 
844-45  (1984)).  The  Court  also  stated  that  "an 
agency  is  not  required  to  'establish  rules  of  conduct 
to  last  forever.'  but  rather  'must  be  given  ample 
latitude  to  adapt  its  rules  and  policies  to  the 
demands  of  changing  circumstances." '  Id.  at  186- 
87  (quoting  Motor  Vehicles  Mfrs.  Ass'n  of  United 
States  V.  Sfole  Farm  Mat.  Automobile  Ins.  Co.,  463 
U.S.  29.  42(1983)). 

"*See,  e.g.,  Robert  A.  Schwartz,  Technology's 
Impact  on  the  Equity  Markets  (Future  Markets:  How 
Information  Technology  Shapes  Competition  (C. 
Kremerer  ed.,  forthcoming  1997))  ("In  the  U.S.,  an 
exchange  is  an  environment  where  broker/dealer 
intermediaries,  not  natural  buyers  and  sellers  meet. 
In  contrast,  broker/dealer  member  firms  provide  the 
services  (information  analysis  and  dissemination, 
provision  of  dealer  capital,  order  handling,  account 
handling  etc.)  that  bring  the  customer  to  the  market 
to  trade."):  Ruben  Lee,  What  is  an  Exchange?  11992) 
(available  from  author)  (regulators  should  consider 
25  attributes  when  determining  whether  a  trading 
system  is  an  exchange,  including  price  discovery, 
liquidity,  competition  of  orders,  price  priority, 
secondary  priorities,  information  access,  and 
centralized  order  execution):  Therese  Maynard, 
What  is  an  "Exchange"? — Proprietary  Electronic 
Secunties  Trading  Systems  and  the  Statutory 
Definition  of  an  Exchange,  49  Wash.  8k  Leo  L.  Rev. 


833  (1991);  J.  Harold  Mulherin  el  al.  Prices  are 
Property:  The  Organization  of  Financial  Exchanges 
from  a  Transaction  Cost  Perspective.  34  J.  of  Law 
&  Econ.  591  (Oct.  1991)  (the  establishment  of 
property  rights  to  price  quotes  is  a  central  function 
of  Rnancial  exchanges,  although  the  authors  do  not 
discount  the  fact  that  exchanges  accomplish  many 
other  functions):  Lawrence  Harris,  Liquidity, 
Trading  Rules,  and  Electronic  Trading  Systems 
(1990)  (available  from  author)  (exchanges  provide 
services  by  creating  an  environment  that  encourages 
traders  to  offer  liquidity,  often  by  establishing  a  set 
of  rules  that  provide  liquidity  suppliers  protection 
in  proportion  to  the  service  that  they  provide  to  the 
market):  Jonathan  Macey  &  Hideki  Kanda.  The 
Stock  Exchange  as  a  Firm:  The  Emergence  of  Close 
Substitutes  for  the  New  York  and  Tokyo  Stock 
Exchanges,  75  Cornell  L.  Rev.  1007  (1990)  (in 
addition  to  liquidity,  organized  stock  exchanges 
offer  three  other  services  (monitoring,  devising 
standard  form  contracts,  and  lending  reputational 
capital  to  listing  firms)  that  listing  firms  view  as 
valuable);  Ian  Domowitz.  An  Exchange  is  a  Many 
Splendored  Thing:  The  Classification  and 
Regulation  of  Automated  Trading  Systems,  in  The 
Industrial  Organization  and  Regulation  of  the 
Securities  Industry  93  (Andrew  W.  Lo  ed.,  1996) 
(the  price  discovery  process  with  the  associated 
dissemination  of  price  infRmation.  and 
centralization  for  the  purpose  of  trade  execution  are 
the  basic  functions  of  trading  systems).  See  also 
Ruben  Lee  &  Ian  Domowitz.  The  Legal  Basis  for 
Stock  Exchanges:  The  Classification  and  Regulation 
of  Automated  Trading  Systems  (1996)  (available 
from  authors)  (there  should  be  no  distinction  in  the 
regulation  of  market  structure  issues  between 
institutions  now  classified  as  exchanges  and  those 
now  classified  as  broker-operated  trading  systems). 

'^'  For  example,  as  noted  above,  the 
Commission's  current  interpretation  captures  the 
functions  of  centralizing  trading  interest,  providing 
the  opportunity  for  multiple  parties  to  participate 
in  trading,  and  providing  mechanisms  to  enhance 
liquidity,  such  as  giving  certain  participants  special 
privileges  in  return  for  assuming  market 
obligations. 


UMI 


Federal  Register  /  Vol.  62,  No.  107  /  Wednesday,  June  4.  1997  /  Proposed  Rules 


30507 


will  affect  participants  in  those  markets 
no  less  than  the  fairness  of  procedures 
on  an  exchange  that  allows  orders  to 
interact  centrally. 

Similarly,  an  exchange  could  be 
defined  as  only  those  entities  that 
provide  an  opportunity  for  active  price 
formation  (either  through  interaction  of 
buy  and  sell  interest  or  through 
competing  dealer  quotes).  This  criteria 
would  capture  automated  "matching 
systems,  such  as  Instinet,  Tradebook, 
Island  and  Terra  Nova's  Archipelago 
system,  but  would  not  include  crossing 
systems  that  establish  a  price  based  on 
the  price  already  established  in  another 
market,  such  as  POSIT,  within  the  term 
"exchange."  Whether  or  not  a  market 
engages  in  active  price  formation, 
however,  is  not  the  sole  factor  that  may 
determine  a  market's  potential  to  harm 
investors  through  unfair  treatment  or 
vulnerability  to  manipulation. 
Moreover,  markets  without  active  price 
discovery  still  have  the  potential  to 
affect  the  integrity  of  trading  and 
surveillance  on  other  markets. 
Depending  upon  its  configuration,  for 
example,  a  passive  pricing  system  can 
provide  incentives  for  its  participants  to 
manipulate  prices  in  the  market  from 
which  the  passive  price  is  derived  in 
order  to  affect  the  outcome  of  a  cross. 
Finally,  while  there  is  general 
consensus  that  active  price  formation 
occurs  through  the  interaction  of  orders, 
there  is  little  consensus  on  whether  the 
interaction  of  orders  through 
negotiation,  such  as  occurs  within  a 
broker-dealer,  should  also  be  considered 
to  be  price  formation. '2*  As  market 
changes  continue  to  affect  how 
securities  trade,  basing  the 
interpretation  of  the  term  "exchange" 
on  whether  a  market  engages  in  price 
discovery  could  generate  significant 
uncertainties  for  markets  that  develop 
innovative  pricing  mechanisms. '^^ 
Therefore,  if  the  Commission  expands 
its  interpretation  of  the  term 
"exchange,"  it  could  be  appropriate  to 


|2«  Compare  Lawrence  A.  Cunningham.  From 
Random  Walks  to  Chaotic  Crashes:  The  Linear 
Genealogy  of  the  Efficient  Capital  Market 
Hypothesis.  52  Geo.  Wash.  L.  Rev.  546.  597  (l394) 
("price  discovery  in  capital  markets  arises  solely  as 
the  result  of  traders"  orders  meeting  in  the 
market"):  with  M.  Perry,  A  Challenge  Postponed: 
Market  2000  Complacency  in  Response  to 
Regulatory  Competition  for  International  Equity 
Markets.  34  Va.  J.  Infl  L.  701.  740  (1994)  ("It  is  not 
clear  whether  'price  discovery'  means  price 
negotiation  between  the  trading  parties  or  price 
determination  by  the  market"). 

i«For  example,  one  trading  system  currently  in 
development,  OptiMark,  allows  participants  to 
enter  entire  portfolios  of  securities  at  a  range  of 
prices  and  sizes  at  which  they  would  be  willing  to 
trade  if  a  variety  of  other  factors  are  met.  It  is  not 
clear  whether  this  type  of  contingent  pricing 
mechanism  could  be  considered  "active  price 
formation." 


include  passive  markets  in  such  sm 
interpretation.  Under  such  an  approach, 
passive  markets  could  be  integrated  into 
market  regulation  by  regulating  such 
systems  as  exempted  exchanges. 

Reinterpreting  the  term  "exchange" 
based  on  other  traditional  exchange 
functions  may  have  similar  drawbacks. 
For  example,  unlike  existing  exchanges, 
few  alternative  markets  give  certain 
participants  special  privileges  in  retiun 
for  assuming  market  obligations,  give 
participants  control  over  setting  the 
trading  rules,  or  set  listing  standards.'^ 
Moreover,  while  many  exchanges 
currently  provide  the  services  noted 
above,  it  is  not  certain  that  exchanges 
will  always  do  so  in  the  future.'^'  As  a 
result,  if  alternative  trading  systems 
were  integrated  into  market  regulation 
through  exchange  regulation,  rather 
than  broker-dealer  regulation,  basing  a 
revised  interpretation  of  "exchange"  on 
these  traditional  functions  could  result 
in  the  same  regulatory  gaps  and  lack  of 
flexibility  that  the  current  situation  has 
created. 

For  these  reasons,  if  the  Commission 
were  to  revise  its  interpretation  of 
"exchange,"  it  would  also  consider 
focusing  such  a  reinterpretation 
primarily  on  those  essential  functions 
commonly  provided  by  registered 
exchanges  and  alternative  markets,  in 
order  to  achieve  congressional  intent  to 
regulate  central  marketplaces  for 
securities  trading.  For  example,  the 
Commission  could  revise  its 
interpretation  of  the  term  "exchange"  to 
include  any  organization  that  both:  (1) 
Consolidates  orders  ^^^  of  multiple 
parties;  and  (2)  provides  a  facility 
through  which,  or  sets  material 
conditions  under  which,  participants 
entering  such  orders  may  agree  to  the 
terms  of  a  trade.  This  revised 
interpretation  would  closely  reflect  the 
statutory  concept  of  "bringing  together" 


'^Although  many  alternative  trading  systems 
limit  trading  to  securities  traded  on  a  registered 
exchange  or  Nasdaq,  they  do  not  establish  or 
enforce  qualitative  or  quantitative  independent 
listing  standards  or  require  that  securities  be 
registered  under  the  Exchange  Act. 

'"  See,  e.g.,  Gerald  Novak.  A  Failure  of 
Communications:  An  Argument  for  the  Closing  of 
the  NYSE  Floor,  26  U.  Mich.  |.L.  Reform  485,  503 
(1993)  (while  specialists  may  create  enough  benefit 
to  the  market  to  allow  them  to  exist  within  the 
current  regime,  the  benefits  do  not  seem  substantial 
enough  to  maintain  the  physical  exchanges  solely 
for  the  purpose  of  [>erpetuating  the  role  of  the 
specialist.)  See  also  Norman  S.  Poser,  Restructuring 
the  Stock  Markets:  A  Critical  Look  at  the  SECs 
National  Market  System.  56  N.Y.U.L.  Rev.  883. 
956-57  (1981)  (arguing  for  the  elimination  of  the 
present  specialist  system  in  favor  of  an 
institutionalized  specialist  function). 

'"  As  noted  above,  the  term  "orders"  in  this 
release  is  intended  to  be  t«ad  broadly,  to  include 
any  firm  trading  interest.  This  would  include  both 
limit  orders  and  market  maker  quotations. 


buying  and  selling  interests.  It  would 
also  broaden  the  Conunission's  concept 
of  what  is  "generally  understood"  to  be 
an  exchange  to  reflect  changes  in  the 
U.S.  and  world  markets  brought  about 
by  automated  trading. '■'^ 

Question  53:  Would  the  revised 
interpretation  of  "exchange"  being 
considered  by  the  Commission 
adequately  and  clearly  include 
alternative  trading  systems  that  operate 
open  limit  order  execution  systems 
(even  those  that  also  provide  brokerage 
functions)? 

Question  54:  In  light  of  the  decreasing 
differentiation  between  market  maker 
quotes  and  customer  orders  in  trading, 
should  the  Commission  consider  an 
"order"  to  include  any  firm  trading 
interest,  including  both  limit  orders  and 
market  maker  quotes? 

Question  55:  What  should  the 
Commission  consider  to  be  "material 
conditions"  under  which  participants 
entering  orders  may  agree  to  the  terms 
of  a  trade?  For  example,  should  an 
alternative  trading  system  be  considered 
to  be  setting  "material  conditions" 
when  it  standardizes  the  material  terms 
of  instruments  traded  on  the  market, 
such  as  standardizing  option  terms  or 
requiring  participants  that  display 
quotes  to  execute  orders  for  a  minimum 
size  or  to  give  priority  to  certain  types 
of  orders? 

a.  Effects  of  Expanding  the 
Commission's  Interpretation  of 
"Exchange"  on  Selected  Types  of 
Alternative  Trading  Systems 

One  of  the  principal  advantages  of 
expanding  the  Commission's 
interpretation  of  the  term  "exchange" 
would  be  to  provide  sufficient  flexibility 
within  the  concept  of  an  exchange  to 
encompass  both  currently  registered 
exchanges  and  significant  existing 
alternative  trading  systems,  as  well  as 
unforeseen  alternative  trading  systems 
that  may  arise  in  the  future.  At  the  same 
time,  the  Commission  has  consistently 
maintained  that  the  definition  of 
exchange  should  not  be  interpreted  so 


'"  See.  e.g..  AZX  Exemptive  Order,  supra  note  24; 
Internet  Site  of  the  Australian  Stock  Exchange, 
address:  http://www.azx.com.;u  (Dec.  5,  1996) 
(orders  entered  on  the  Australian  Stock  Exchange 
are  automatically  matched  and  executed  through 
SEATS,  a  screen  based  trading  system):  Internet  Site 
of  SIMEX,  address:  http://www.simex.com  (Nov.  6. 
1996)  (the  Singapore  International  Monetary 
Exchange  is  a  complete,  integrated  electronic 
trading  system,  which  uses  an  order  matching 
system  based  upon  the  use  of  a  matching  algorithm 
reflecting  strict  price/time  priority  for  all  orders 
entered  into  the  system).  In  addition,  Tradepoint,  a 
recognized  investment  exchange  in  the  United 
Kingdom,  operates  as  an  order  driven,  automated 
system  for  the  trading  of  shares  of  U.K.  issuers 
listed  on  the  London  Stock  Exchange  without  the 
use  of  market  makers  or  specialists. 
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broadly  as  to  overlap  or  interfere  with 
other  sections  of  the  Exchange  Act,  such 
as  those  governing  broker-dealer 
activities  or  securities  associations.  For 
example,  at  the  time  of  the  Delta 
Release,  the  Commission  sought  to 
avoid  interpreting  the  term  "exchange" 
in  a  way  that  could  unintentionally  and 
inappropriately  subject  many  broker- 
dealers  to  exchange  regulation. '  ** 
Therefore,  if  the  Commission  decides  to 
broaden  its  interpretation  of  "exchange" 
to  encompass  alternative  trading 
systems,  it  would  have  to  take  into 
account  the  potential  effects  of  such  an 
interpretation  on  entities  regulated 
under  other  sections  of  the  Exchange 
Act.  This  may  include  entities  that 
provide  traditional  brokerage  activities 
[e.g.,  traditional  block  trading  desks  or 
internal  programs  that  allow  traders 
within  a  firm  to  search  and  match 
orders  with  customer  orders  of  other 
traders  within  the  same  firm), 
information  vendors,  and  markets 
operated  by  the  NASD.  For  example,  the 
Commission  would  not  intend  any 
revised  interpretation  of  "exchange"  to 
captiu^  traditional  brokerage' activities 
or  the  internal  automation  of  traditional 
brokerage  activities.  Similarly,  it  may  be 
inappropriate  for  a  revised 
interpretation  of  "exchange"  to  capture 
certain  alternative  trading  systems,  such 
as  interdealer  brokers  in  exempted 
securities,  that  are  regulated  under 
separate  regulatory  schemes.  Discussed 
below  are  the  possible  effects  of  an 
expanded  interpretation  of  "exchange" 
on  these  market  participants. 

(i)  Broker-Dealer  Activities 

In  light  of  the  blurring  distinctions 
between  the  services  offered  by  markets 
and  market  participants  described 
above."'  the  differences  between 
modern  exchange  and  broker-dealer 
activities  are  not  easily  articulated. 
Some  firms  have  integrated  technology 
into  their  activities  in  ways  that  appear 
to  have  much  in  common  with  the 
trading  systems  used  by  modem 
exchanges.  Nonetheless,  broker-dealer 
activities  can  be  distinguished  from 
those  of  an  exchange  for  several  reasons. 


"*One  key  factor  in  the  Commission's  decision 
not  to  regulate  Ihe  Delta  system  as  an  exchange  was 
the  concern  that,  absent  greater  exemptive 
authority,  doing  so  would  subject  traditional 
broker-dealer  activities  to  exchange  regulation. 
Delta  Release,  supra  note  121.  Although  some 
alternative  trading  systems  claim  to  be  the  modern 
analog  of  traditional  brokerage  activity,  the 
Commission  believes  that,  while  some  are.  the 
nature  of  systems  that  combine  the  functions  of 
brokers  and  exchanges  cannot  be  so  readily 
sirapUried. 

'"  See  supra  notes  14  and  14  and  accompanying 
text. 


First,  unlike  organized  markets, 
traditional  broker-dealer  activities  do 
not  involve  the  systematic  interaction  of 
customer  orders  where  the  customers 
themselves  are  informed  of  and  have  an 
opportunity  to  agree  to  the  terms  of  their 
trades  (or  agree  to  the  priorities  under 
which  the  terms  will  be  set).  For 
example,  broker-dealers  may  automate 
part  of  their  intermediary  function  (such 
as  block  trading  desk  activity)  by 
developing  internal  programs  that  allow 
traders  within  a  firm  to  search  and 
match  orders  with  customer  orders  of 
other  traders  within  the  same  firm,  or 
with  orders  and  quotes  of  other  traders. 
Similarly,  technologically  sophisticated 
firms  may  create  an  internal  process  for 
centralizing  information  regarding 
customer  orders.  Such  systems, 
however,  generally  serve  as  a  means  of 
providing  information  regarding  a  firm's 
customer  orders  solely  to  the  employees 
of  the  broker-dealer  operating  the 
system  to  facilitate  the  employees' 
crossing  of  customer  orders  on  a 
discretionary  basis.  In  other  words,  the 
only  participant  in  such  a  system  is  the 
broker-dealer  that  operates  it.  Similarly, 
while  block  trading  desks  provide  a 
central  location  where  employees  of  a 
single  broker-dealer  trade  side-by-side, 
they  do  not  systematically  consolidate 
the  customer  orders  handled  by  those 
employees.  Although  an  employee  may 
ultimately  match  its  customer  order 
with  a  customer  order  held  by  a  trader 
sitting  across  the  room,  this  does  not 
operate  as  an  organized  mechanism  for 
ensuring  that  customer  orders  are 
matched,  crossed,  or  otherwise 
centralized. 

Second,  a  broker-dealer  traditionally 
retains  discretion  in  determining  how  to 
handle  customer  orders.  Unlike  an 
exchange,  which  customers  access  in 
part  to  participate  in  a  particular  market 
or  market  structure,  a  customer  that 
gives  its  order  to  a  broker-dealer 
typically  gives  discretion  to  that  broker- 
dealer  regarding  which  market  the  order 
will  ultimately  be  executed  in,  how  the 
order  may  be  split  up  or  "worked,"  or 
whether  the  broker-dealer  will  choose  to 
execute  the  order  as  principal  or  as 
agent.  Although  a  broker-dealer  may 
disclose  its  standard  practices  to 
customers,  ultimately  these  execution 
decisions  are  left  to  the  discretion  of  the 
broker-dealer,  consistent  with  the 
responsibilities  imposed  on  broker- 
dealers.  For  example,  a  block  positioner 
may  "shop"  the  order  around  to  other 
traders  in  his  own  firm  in  an  attempt  to 
find  a  contra-side  order  that  has  been 
placed  with  another  trader.  In  some 
cases,  the  block  positioner  may  take  the 
other  side  of  the  order,  keeping  the 


block  as  a  proprietary  position.  This 
decision  is  dictated  by  market 
conditions  and  typically  lies  within  the 
block  positioner's  discretion.  Unless 
otherwise  agreed,  customers  have  no 
rights  regarding  the  system  other  than 
the  expectation  that  the  broker-dealer 
will  handle  the  order  according  to  its 
broker-dealer  obligations. 

Finally,  a  sophisticated  market  maker 
that  develops  a  system  to  broadcast  its 
own  quotations  to  the  public,  or  to 
allow  its  customers  to  direct  orders  for 
execution  solely  against  that  market 
maker's  inventory,  is  conducting  broker- 
dealer  activity.  Such  systems  automate 
the  order  routing  and  execution 
mechanisms  of  a  single  market  maker 
and  guarantee  that  the  market  maker 
will  execute  orders  submitted  to  it  at  its 
own  posted  quotation  for  the  security 
or,  for  example,  at  the  inside  price 
quoted  on  Nasdaq.  Single  market  maker 
systems  merely  provide  a  more  efficient 
means  of  communicating  the  trading 
interest  of  separate  customers  to  one 
dealer  and  thus  would  not  be 
considered  exchange  activities. 

As  noted  above,  much  of  this  analysis 
assumes  that  these  activities  are  being 
engaged  in  "systematically,"  or  in  a 
"traditional"  or  "typical"  fashion.  The 
Commission  recognizes  that  these 
concepts  are  not  easily  defined  and  that 
this  approach  will  leave  many  issues 
and  gray  areas  to  be  resolved.  The 
Commission  is  soliciting  comment  on 
how  any  revised  interpretation  of  the 
term  exchange  could  clearly  distinguish 
between  these  activities  and  those  of 
alternative  trading  systems. 

Question  56:  Is  it  appropriate  for  the 
Commission  to  consider  the  activities 
described  above  as  broker-dealer 
activities? 

Question  57:  How  should  a  revised 
interpretation  of  exchange  adequately 
and  clearly  distinguish  broker-dealer 
activities,  such  as  block  trading  and 
internal  execution  systems,  firom  market 
activities? 

Question  58:  Are  the  distinctions 
discussed  above  accurate  reflections  of 
exchange  and  broker-dealer  activities? 
Are  there  other  factors  that  may  better 
distinguish  a  broker-dealer  from  an 
exchange? 

(ii)  Organized  Dealer  Markets 

The  term  "exchange,"  as  articulated 
above,  would  encompass  organized 
dealer  markets  that  operate  systems  to 
consolidate  participant  orders  for 
display,  and  set  material  conditions 
under  which  orders  can  be  executed 
(including  automatically  executing 
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orders). '36  As  discussed  in  the  Delta 
Release,  dealer  markets  have 
traditionally  consisted  of  loosely 
organized  groups  of  individual  dealers 
that  trade  securities  OTC,  without 
formal  consolidation  of  orders  or 
trading.  Historically,  the  majority  of 
trading  in  corporate,  government,  and 
municipal  debt  instruments  has  been 
conducted  through  such  OTC  dealers. 
Individual  dealers  in  such  markets 
generally  do  not  directly  "bring 
together"  public  purchasers  and  sellers. 
The  court  and  the  parties  in  the  E)elta 
Decision"'  assumed  that  the  term 
"exchange,"  as  that  term  is  generally 
understood,  would  not  apply  to  such  a 
loosely  organized  market.  The 
approaches  described  above  continue 
the  notion  that  the  definition  of 
"exchange"  should  not  cover  such 
loosely  organized  traditional  dealer 
markets  and  that  broker-dealer 
regulation  should  continue  to  govern 
individual  dealers  in  those  markets. '3* 
As  individual  dealers  and  associations 
of  dealers  have  employed  technology  to 
make  OTC  markets  more  efficient, 
however,  dealer  markets  in  certain 
instruments  have  become  organized  to 
such  an  extent  that  they  have  assumed 
many  of  the  characteristics  of  exchange 
markets.  This  is  particularly  true  in 
markets  that  trade  instruments  that  are 
also  listed  on  registered  exchanges,  such 
as  equity  securities.  For  example, 
Nasdaq  consolidates  trading  interest  of 
multiple  dealers  on  a  screen  that  is 
displayed  real-time  to  its  members,  and 
provides  a  mechanism  for  dealers  to 
update  displayed  quotations.  The  NASD 
also  imposes  obligations  on  market 
makers  in  Nasdaq  National  Market  and 
SmallCap  securities  to  provide  a 
continuous  source  of  liquidity  in 
Nasdaq,  establishes  minimum 


'^Tbe  only  dealer  market  in  the  United  States 
that  currently  appears  to  both  consolidate 
participant  quotes  and  set  conditions  governing 
execution  is  the  Nasdaq  market,  operated  by  the 
NASD.  As  discussed  below,  because  the  NASD  is 
already  registered  as  a  securities  association,  the 
Commission  would  not  intend  for  any  revised 
interpretation  of  "exchange"  to  include  the  Nasdaq 
marked.  The  Commission,  however,  could  consider 
whethw  other  entities  that  operate  similar  markets 
in  the  United  States  should  be  considered 
exchanges  under  any  expanded  interpretation, 
unless  they  were  also  operated  by  a  registered 
securities  association. 

"'  Sae  Delta  Decision,  supra  note  124. 

''•  For  example,  commercial  paper  trades  through 
several  large  dealers  that  disseminate  their  own 
quotes  to  their  customers  and  make  a  two-sided 
market  in  the  paper  of  various  issuers.  Trading  in 
the  commercial  paper  market  is  highly  concentrated 
among  a  few  large  dealers,  some  of  which  provide 
automated  quotation  screens  for  their  customers. 
Unlike  an  exchange  market,  however,  no  entity 
currently  attempts  to  centralize  trading  interest  by 
reflecting  multiple  dealer  quotes,  or  by  setting 
conditions  under  which  the  commercial  paper  of 
differing  issuers  may  be  traded  by  dealers. 


qualifications  that  issuers  must  meet  in 
order  for  their  securities  to  be  quoted  on 
the  consolidated  screen,  and  sets 
enforceable  rules  that  govern  the 
priorities  dealers  must  give  to  certain 
orders.  Through  additional  services, 
such  as  SelectNet,  Nasdaq  also  allows 
dealers  to  trade  with  orders 
electronically.  In  other  words,  a  group 
of  market  participants,  through  Nasdaq, 
act  in  concert  to  centralize  and 
disseminate  trading  interest  and 
establish  the  basic  rules  by  which 
securities  will  be  traded  on  Nasdaq. 
Because  the  NASD  is  already  registered 
as  a  securities  association,  the  Nasdaq 
market  would  not  need  to  be  regulated 
as  an  exchange.  The  Commission, 
however,  could  consider  whether 
entities  that  operate  similar  markets  in 
the  United  States  should  be  considered 
exchanges  under  any  expanded 
interpretation  if  they  are  not  operated  by 
a  registered  securities  association. 

Question  59:  How  should  a  revised 
interpretation  of  the  terra  "exchange" 
adequately  and  clearly  distinguish 
broker-dealer  activities,  such  as  block 
trading  and  internal  execution  systems, 
from  market  activities? 

Question  60:  What  factors  should  the 
Commission  consider  in  determining 
whether  an  organization  of  dealers  is 
sufficiently  "organized"  to  require 
exchange  registration? 

(iii)  Information  Vendors  and  Bulletin 
Boards 

The  Commission  is  also  concerned 
that  any  revised  interpretation  of  the 
term  "exchange"  not  be  so  broad  as  to 
encompass  those  entities  that  provide 
information,  but  do  not  provide  a 
central  facility  for  executing  trades  or 
set  conditions  governing  trading. 
Information  vendors  and  "bulletin 
boards"  often  provide  a  centralized 
display  of  general  trading  interest, 
comments,  or  other  information 
regarding  trading,  but  they  generally  do 
not  enable  customers  to  communicate 
directly  with  each  other,  execute  orders, 
or  otherwise  agree  to  the  terms  of  a  trade 
through  their  facilities.  These  entities 
also  do  not  establish  the  conditions 
under  which  customers  negotiate  or 
trade  based  on  displayed  information. '3' 
Because  these  entities  centralize 
information  without  standardizing 


"*  Commission  staff  has  previously  indicated  that 
it  would  not  recommend  enforcement  action  if  a 
system  operated  by  an  issuer  that  does  not  allow 
transactions  to  be  executed  on  the  system,  and  that 
is  designed  to  provide  limited  information  to  buyers 
and  sellers  of  stock,  does  not  register  as  an 
exchange.  See  Letter  from  Catherine  McGuire, 
Martin  Dunn,  and  lack  Murphy.  SEC.  to  Barry 
Reder.  Coblentz.  Cahen,  McCabe  &  Breyer.  LLP 
(June  24.  1996)  (counsel  to  Real  Goods  Trading 
Corporation). 


trading  based  on  such  information,  the 
approach  described  above  would  not 
regulate  these  entities  as  exchanges  if 
they  do  not  allow  for  execution  through 
their  system  or  set  conditions  of  trading. 

The  Commission  recognizes  that  the 
difference  between  an  exchange  and  an 
electronic  bulletin  board  depends  on  the 
functions  that  they  make  available.  For 
instance,  a  passive  bulletin  board  that 
merely  provides  names  and  addresses  of 
prospective  buyers  and  sellers  and  the 
prices  at  which  they  are  willing  to  buy 
or  sell  would  not  be  an  exchange 
because  it  would  not  set  priorities  that 
govern  trades,  and  transactions  resulting 
from  posted  indications  of  interest,  if 
any,  would  be  executed  outside  the 
system.  If  a  system  created  an  electronic 
link  between  multiple  potential  buyers 
(e.g.,  a  "chat  room"),  however,  it  could 
be  considered  to  be  providing  a  facility 
through  which  participants  entering 
orders  may  agree  to  the  terms  of  a  trade 
(e.g.,  an  exchange).  The  Commission 
requests  comment  on  whether  such  a 
system  should  be  considered  to  be  an 
exchange,  particularly  if  the  customer 
orders  displayed  on  the  system  are  firm, 
or  if  the  system  specifies  the  priorities 
for  customer  interaction  through  the 
electronic  linkage  or  "chat  room."  ^*° 

Question  61:  Does  the  revised 
interpretation  of  "exchange"  described 
above  clearly  exclude  information 
vendors,  bulletin  boards,  and  other 
entities  whose  activities  are  limited  to 
the  provision  of  trading  information? 
How  should  the  Cbnimission 
distinguish  between  information 
vendors,  bulletin  boards,  and 
exchanges? 

(iv)  Interdealer  Brokers 

Certain  markets  that  are  not  centrally 
organized  by  a  single  entity  are 
nonetheless  informally  organized 
around  interdealer  brokers,'*'  which 
display  the  bids  and  offers  of  other 
dealers  anonymously.  The  importance 
and  role  of  these  interdealer  brokers  has 
changed  significantly  in  the  past  twenty 
years.  While  interdealer  brokers 
traditionally  had  relatively  small 
volume,  they  are  now  key  players  in  the 
government  and  municipal  securities 


""In  addition,  it  is  possible  for  an  information 
vendor  to  provide  its  services  by  linking  its  screens 
to  execution  facilities  provided  by  other  entities 
with  which  the  vendor  has  a  contractual 
arrangement.  In  these  circumstances,  the 
information  vendor  may  be  captured  by  the 
proposed  revised  interpretation  of  the  term 
"exchange,"  depending  upon  the  nature  of  the 
services  provided. 

'"  As  used  in  this  release,  the  term  "interdealer 
brokers"  includes  entities  that  are  referred  to  as 
brokers"  brokers  and  blind  brokers  in  certain 
markets 
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markets, '*2  and  have  begun  to  operate  in 
other  instruments  as  well.  Today, 
interdealer  brokers  provide  liquidity  by 
providing  a  central  mechanism  to 
display  the  bids  and  offers  of  multiple 
dealers  and  by  allowing  dealers  and 
investors  to  trade  large  volumes  of 
securities  anonymously  and  efficiently 
based  on  those  bids  and  offers.  In  the 
government  securities  market,  for 
example,  interdealer  brokers  compile 
and  display  the  anonymous  bids  and 
offers  of  other  government  securities 
dealers  and  traders  on  screens  located  in 
the  dealers'  offices.  Dealers  call  an 
interdealer  broker  via  telephone  to 
display  their  quote  information  or  to 
execute  against  a  displayed  quotation.'*' 
Automated  brokers'  brokers  in  the 
secondary  market  for  municipal 
securities  operate  in  a  similar  manner, 
disseminating  centralized  quotation 


'*' Trading  by  interdealer  brokers  began  to 
become  popular  in  the  government  securities 
market,  after  trading  had  moved  from  the  NYSE  to 
the  over-the-counter  market  in  the  1920s  and  the 
demise  of  trading  agreements  in  the  mid-1950$  that 
had  previously  provided  a  foundation  for 
interdealer  business.  See  U.S.  Congress,  |oint 
Economic  Committee,  a  Study  of  the  Dealer  Market 
for  Federal  Covertunent  Securities  21-26.  49-53 
(1960):  U.S.  Department  of  the  Treasury  and  U.S. 
Federal  Reserve.  Treasury-Federal  Reserve  Study  of 
the  Government  Securities  Markets  95-100  (1959). 
By  1972,  interdealer  brokers  handled  approximately 
14%  of  the  trading  of  government  securities  by 
dealers:  by  1990.  interdealer  brokers  handled  more 
than  30%  of  such  business.  See  Marcia  Stigum,  The 
Money  Market  644-56  (3d  ed.  1990). 

"^  Dealers  and  other  customers  have  direct 
telephone  lines  to  the  v&rious  individual  brokers 
working  at  an  interdealer  broker.  The  individual 
brokers  typically  handle  one  to  three  customers 
each,  depending  upon  activity  levels.  When  -^ 

customers  wish  to  buy  or  sell  a  security  through  an 
interdealer  broker,  they  call  the  individual  broker 
assigned  to  them  at  that  interdealer  broker.  Through 
their  assigned  broker,  customers  can  hit  a  bid  or 
take  an  offer  already  shown  on  the  screen,  tell  the 
broker  to  post  a  new.  better  bid  or  offer  on  the 
screen,  or  give  the  broker  other  information  about 
their  activities  and  trading  needs.  When  customers 
wish  to  hit  a  quote  on  the  .screen  or  enter  a  new 
quote,  the  broker  taking  that  information  announces 
the  hit  or  new  bid/offer  to  other  brokers  (who  are 
taking  information  from  other  customers),  and  the 
broker  or  other  staff  enter  the  information  so  that 
it  IS  displayed  on  internal  and  customer  screens. 
Trading  supervisors  within  the  interdealer  broker 
mediate  disputes,  such  as  which  broker  called  out 
an  order  first.  See  generally  U.S.  Department  of  the 
Treasury.  Report  of  the  Secretary  of  the  Treasury  on 
Specialized  Government  Securities  Brokers  and 
Dealers  (1995)  (hereinafter  1995  Treasury  Report): 
U.S.  Securities  and  Exchange  Commission.  1994 
Annual  Report  29-30  (1994):  U.S.  Department  of 
the  Treasury,  U.S.  Securities  and  Exchange 
Commission,  and  Board  of  Governors  of  the  Federal 
Reserve  System,  loint  Report  on  the  Government 
Securities  Market  26  (1992)  (hereinafter  1992  |oint 
Report):  Stigum.  supra  note  142:  V.S.  General 
,\ccounting  Office.  U.S.  Government  Securities: 
More  Transaction  Information  and  Investor 
Protection  Are  Needed.  19.  97-100  (1990):  U.S. 
General  Accounting  Office.  U.S.  Government 
Securities:  An  Examination  of  Views  Expressed 
About  Access  to  Brokers'  Services  28-35  (1987). 


information  and  executing  trades  for 
their  customers  by  telephone.'** 

Operating  in  this  manner,  interdealer 
brokers  centralize  trading  interest  and 
provide  a  mechanism  for  agreeing  to  the 
terras  of  a  trade  in  much  the  same  way 
as  registered  exchanges  and  alternative 
markets  do.  Interdealer  brokers  in  these 
markets  may  also  determine  certain 
trading  practices.'*-''  This  is  a  significant 
change  from  the  way  interdealer  brokers 
operated  just  30  years  ago,  when  they 
disseminated  last  sale  information  to 
customers  individually,  rather  than 
centrally,  and  operated  under  less 
formalized  procedures. 

Like  block  trading  desks,  interdealer 
brokers  now  have  certain  elements  in 
common  with  markets,  but  have  also 
retained  some  of  their  traditional 
characteristics.  For  example,  although 
interdealer  brokers  do  not  give  advice, 
they  exercise  some  discretion  in 
matching  and  executing  orders  of  their 
dealer  customers.'**  Commenters  have 
suggested  that  these  features  should 
distinguish  traditional  interdealer 
brokers  to  some  extent  from  markets 
that  establish  priorities  for  executing 
participant  orders  or  that  otherwise  set 
conditions  governing  trading  between 
participants.  Because  interdealer 
brokers  have  begun  to  display 
quotations  in  real-time  to  their 
customers,  centralize  the  negotiation  of 
trading,  and  establish  conventions 
imder  which  trading  will  occur,  the 
issue  is  whether  this  diH^erence  has 
become  primarily  one  of  degree.'*' 


'**See  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  Commission.  Staff  Report 
on  the  Municipal  Securities  Market  17-22  (1993) 
(hereinafter  Municipal  Securities  Report).  See  also 
Securities  Exchange  Act  Release  No.  37998  (Nov. 
29.  1996).  61  FR  64782  (Dec.  6.  1996)  (Commission 
approval  order  for  Municipal  Securities  Rulemaking 
Board  proposals  to  increase  transparency  in  the 
municipal  securities  market):  U.S.  Securities  and 
Exchange  Commission.  1995  Annual  Report  31 
(1995). 

"'Generally,  a  broker  considers  a  bid  or  offer 
placed  with  it  good  until  canceled,  but  the 
conditions  under  which  they  are  subject  to 
variation  is  a  matter  left  up  to  each  interdealer 
broker.  For  example,  usually,  "when  the  (Federal 
Reserve)  comes  into  the  market,  all  bids  and  offers 
(become  subject  to  reaffirmation).  However,  when 
some  key  economic  number  is  released,  some 
brokers  make  the  market  (subject  to  reaffirmation), 
others  don't:  in  this  area,  there  are  no  formal  rules." 
Stigum.  supra  note  142.  at  647. 

'*»See  1992  Joint  Report,  supra  note  143,  at  A9- 
All. 

'""The  government  brokers  run  what  amounts  to 
an  unlicensed  exchange.  In  the  20-odd  years  that 
governments  have  been  brokered,  the  way  in  which 
that  exchange  operates  has  slowly  changed.  At  the 
outset,  brokers  phoned  runs  to  dealers,  then  in  1977 
to  1978,  the  era  of  screens  began."  Stigum.  supra 
note  142.  at  655.  The  following  quote  from  a  dealer 
also  supports  the  Commission's  view:  "Also, 
dealers  came  to  view  the  brokers  as  just  one  more 
place,  along  with  the  Chicago  pits,  to  trade^just 
another  place  to  get  business  done  "  Id.  at  652. 


Individual  brokers  at  an  interdealer 
broker,  in  many  respects,  perform 
similar  functions  to  exchange 
specialists.  Moreover,  if  an  interdealer 
broker  automated  its  activities  fully, 
there  would  appear  to  be  little 
difference  between  its  activities  and 
those  of  existing  alternative  trading 
systems.  Given  this  evolution,  the 
Commission  could  consider  whether 
interdealer  brokers  should  be 
considered  exchanges  imder  a  revised 
interpretation. 

If  tne  Commission  determines  that  the 
activities  of  interdealer  brokers  should 
be  encompassed  by  a  revised 
interpretation  of  "exchange,"  it  could 
consider  whether  to  use  its  exemptive 
authority  to  exclude  those  interdealer 
brokers  that  trade  exempted 
securities  '**  from  exchange  registration 
requirements.  As  noted  in  the  Delta 
Release,  Congress  has  given  no 
indication  that  it  intended  to  subject 
traditional  interdealer  brokers  in  the 
government  and  municipal  securities 
markets  to  exchange  regulation.'** 
Moreover,  regulation  of  traditional 
interdealer  brokers  in  government  and 
municipal  seciu-ities  as  exchanges  may 
not  be  necessary  or  appropriate  in  the 
public  interest  at  this  time,  in  light  of 
the  specialized  oversight  structures  for 
these  markets.  Both  the  government  and 
municipal  securities  markets  are 
overseen  through  special  regulatory 
schemes  that  are  tailored  to  the 
particular  features  of  those  debt 
markets.  Government  securities  broker- 
dealers  are  overseen  jointly  by  the  U.S. 
Department  of  the  Treasury 
("Treasury"),  the  Commission,  and 
federal  banking  regulators,  under  the 
Exchange  Act  (particularly  the 
provisions  of  the  Government  Securities 
Act  of  1986}  and  the  federal  banking 
laws."*'  Municipal  securities  broker- 


'**  Exempted  securities  are  defined  in  section 
3(a)(12)  of  the  Exchange  Act  to  include  govenunent 
securj^es  and  municipal  securities,  among  other 
things.  15  U.S.C.  78c(a)(12). 

""See  Delta  Release,  supra  note  121,  at  1898 
n.87. 

""See  1995  Treasury  Report,  supra  note  143. 
"Under  the  regulatory  structiuv  established  by  the 
Government  Securities  Act  of  1986.  as  amended  in 
1993.  the  Treasury  was  given  rulemaking  authority 
over  all  brokers  and  dealers  in  government 
securities.  Specifically,  the  Treasury  was  designated 
by  Congress  as  the  sole  rulemaker  for  specialized 
goveriunent  securities  brokers  and  dealers  (33  firms 
as  of  March  1995)  and  was  given  rulemaking 
authority  for  the  government  securities  activities  of 
flnancial  institutions  that  filed  notice  as 
government  securities  brokers  and  dealers 
(approximately  300  as  of  January  1995).  The 
Treasury  and  the  SEC  have  overlapping  rulemaking 
responsibilities  for  the  government  securities 
activities  conducted  by  general  securities  brokers 
and  dealers  (15(b)  Firms)  which  numbered  about 
2,231  as  of  March  1995.  The  (Government 
Securities  Act)  granted  the  Treasury  the  authority 
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dealers  and  transactions  in  municipal 
securities  are  overseen  by  the 
Commission,  the  Municipal  Securities 
Rulemaking  Board  ("MSRB"),  the 
NASD,  and  the  federal  banking 
regulatory  authorities  under  the 
Exchange  Act  (particularly  section  15B) 
and  the  federal  banking  laws.  Unlike 
equities  and  other  instruments  traded 
primarily  on  registered  exchanges, '*' 
surveillance  of  trading  in  government 
and  municipal  securities  is  not 
conducted  by  entities  that  operate 
competing  markets  in  those 
instruments.  Instead,  surveillance  of  the 
government  securities  market  is 
coordinated  among  the  Treasury,  the 
Commission,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  In  the  municipal  securities 
market.  Congress  established  the  MSRB 
as  an  SRO  for  broker-dealers  in 
municipal  securities;  unlike  SROs  in 
other  markets,  however,  the  MSRB  does 
not  operate  a  market  and  was  not  given 
inspection  or  enforcement  powers. 
Surveillance  of  the  municipal  securities 
market  for  fraud  and  market 
manipulation  is  conducted  by  the 
Commission  and  the  NASD."^ 

As  a  result  of  these  specialized 
oversight  structures,  regulation  of 
particular  market  participants  in  the 
government  and  municipal  securities 
markets  as  broker-dealers,  rather  than  as 
exchanges,  is  not  likely  to  weaken 
coordination  of  overall  market  oversight 
or  create  competitive  inequities  among 
differently  regulated  entities  that 
perform  similar  functions.  For  these 
reasons,  if  the  Commission  expands  its 
interpretation  of  "exchange"  to  cover 
interdealer  brokers  generally,  it  could 
consider  expressly  exempting 


to  promulgate  rules  and  regulations  for  each  of 
these  entities  concerning  financial  responsibility, 
protection  of  investor  securities  and  funds, 
recordkeeping  and  financial  reporting,  and  audits." 

Id.  at  3. 

'"  Although  all  marketable  Treasury  notes, 
bonds,  and  zero-coupon  securities  are  listed  on  the 
NYSE,  exchange  trading  volume  is  a  small  fraction 
of  the  total  over-the-counter  volume  in  these 
instniments.  See  1992  Joint  Report,  supra  note  143. 

"'Coordinated  surveillance  of  secondary  trading 
in  municipal  securities  is  still  developing.  The 
MSRB,  under  the  Commission's  supervision,  has 
authority  to  issue  rules  governing,  among  other 
things,  professional  qualifications,  recordkeeping, 
quotations,  and  advertising  of  municipal  securities 
broker-dealers.  Enforcement  of  MSRB  rules  is 
divided  between  banking  regulatory  agencies  (for 
banks)  and  the  NASD  (for  non-bank  firms),  with  the 
Commission  having  authority  over  all  municipal 
securities  dealers,  as  well  as  non-bank  municipal 
securities  broker-dealers.  See  Municipal  Securities 
Report,  supm  note  144,  at  37.  Recently,  the 
Commission  approved  an  MSRB  rule  change 
designed  to  increase  the  information  available  about 
municipal  securities  and  to  provide  a  centralized 
audit  trail  of  municipal  securities  transactions.  See 
Securities  Exchange  Act  Release  No.  37998  (Nov. 
29.  1996).  61  FR  64782  (Dec.  6.  1996). 


traditional  government  and  municipal 
securities  interdealer  brokers  that  trade 
exempted  securities  from  exchange 
registration. 

It  should  be  noted  that  the  above 
analysis  is  based  on  existing 
mechanisms  for  supervising  trading  in 
government  and  municipal  securities 
markets,  and  on  current  trading 
practices  of  interdealer  brokers  in  such 
markets.  In  the  event  that  an  interdealer 
broker  automates  its  services  more 
completely,  or  operates  in  a  manner 
more  similar  to  an  equity  market,  for 
example,  this  analysis  could  be 
reevaluated.  Similarly,  the  above 
analysis  would  not  apply  to  derivatives 
of  government  and  municipal  securities. 

Question  62:  If  the  Commission 
expands  its  interpretation  of 
"exchange,"  should  the  Commission 
exempt  interdealer  brokers  that  deal 
only  in  exempted  securities  from  the 
application  of  exchange  registration  and 
other  requirements? 

Question  63:  How  could  the 
Commission  define  interdealer  brokers 
in  a  way  that  would  implement 
congressional  intent  not  to  regulate 
traditional  interdealer  brokers  as 
exchanges,  without  unintentionally 
exempting  other  alternative  trading 
systems  operated  by  brokers? 

4.  Effect  of  Broadening  the  Definition  of 
"Exchange"  . 

Reinterpreting  the  definition  of 
"exchange"  to  apply  to  a  broader  range 
of  entities  would  have  significant 
effects,  not  only  on  those  alternative 
trading  systems  classified  as  exchanges, 
but  also  on  the  securities  trading  on 
those  exchanges,  currently  registered 
exchanges,  the  NMS,  clearance  and 
settlement  mechanisms,  and  market 
participants.  In  particular,  substantial 
work  would  be  necessary  to  ensure  that 
newly  registered  exchanges  could  be 
smoothly  integrated  into  existing  market 
structures. 

a.  Regulation  of  Securities  Trading  on 
Alternative  Trading  Systems 

Classifying  alternative  frading  systems 
as  exchanges  could  affect  the  trading  of 
securities  on  these  systems,  particularly 
on  those  systems  that  are  required  to 
register  as  national  securities  exchanges. 
Securities  traded  on  a  national 
securities  exchange  must  be  registered 
with  the  Commission  and  approved  for 
listing  on  the  exchange,  or  traded 
pursuant  to  Commission  regulations 
governing  trading  of  seciuities  listed  on 
another  exchange  ("unlisted  trading 
privileges"  or  "UTP").  These 
requirements  are  critical  to  ensuring 
that  securities  trading  on  exchanges 
provide  investors  with  adequate 


information  and  that  all  relevant  trading 
activity  in  a  security  is  reported  to,  and 
surveilled  by,  the  exchange  on  which 
such  security  is  listed. 

Specifically,  section  12(a)  of  the 
Exchange  Act  makes  it  unlawful  for  any 
member,  broker,  or  dealer  to  effect  any 
transaction  in  any  security  (other  than 
an  exempted  security)  on  a  national 
securities  exchange  unless  a  registration 
statement  is  in  effect  as  to  such  security 
for  such  exchange  in  accordance  with 
the  provisions  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder. '*' 
Under  this  requirement,  upon 
registration  as  exchanges,  alternative 
trading  systems  that  are  currently 
trading  unregistered  securities  could  no 
longer  freely  trade  those  securities. '5* 

In  addition,  national  securities 
exchanges  are  permitted  to  trade 
securities  listed  on  other  exchanges  and 
Nasdaq  only  pursuant  to  UTP 
regulations,  which  limit  the  range  of 
securities  that  they  may  trade. '*'  Like 
all  exchanges,  a  newly  registered 
exchange  would  be  required  to  have  in 
place  rules  for  trading  the  class  or  type 
of  securities  it  seeks  to  trade.'**  To  trade 
Nasdaq/National  Market  ("NM") 
securities,  a  newly  registered  exchange 
would  also  be  required  to  become  a 
signatory  to  an  existing  plan  governing 
such  trading."^  Moreover,  under  section 
12(f)  of  the  Exchange  Act,  exchanges 
cannot  trade  securities  not  registered  on 
an  exchange  or  classified  as  NM 
securities  (such  as  Nasdaq  SmallCap  or 
other  OTC  securities)  without 
Commission  action.  Section  12(f)  of  the 
Exchange  Act  authorizes  the 
Commission  to  permit  the  extension  of 
UTP  to  any  security  registered  otherwise 
than  on  an  exchange.  The  OTC-UTP 
plan,"*  which  permits  UTP  for  Nasdaq/ 
NM  securities,  is  the  only  extension 
approved  to  date  by  the  Commission.'*' 
Thus,  exchanges  cannot  currently  trade 
Nasdaq  SmallCap,  other  OTC  securities, 
or  exempted  securities  that  are  not 
separately  listed  on  the  exchange.  This 
restriction  would  also  apply,  absent 
Commission  action,  to  alternative 


I"  15  U.S.C.  78J(a).  Section  12(b),  15  U.S.C 
78J(b),  contains  procedures  for  the  registration  of 
securities  on  a  national  securities  exchange. 

'^Section  12(a)  does  not  apply  to  exchanges  that 
the  Commission  has  exempted  firom  registration  as 
national  securities  exchanges,  although  the 
Commission  could  consider  whether  it  would  be 
appropriate  to  limit  trading  on  exempted  exchanges 
to  securities  registered  under  section  12  of  the 
Exchange  Act.  See  AZX  Exemptive  Order,  supra 
note  24.  See  also  Securities  Exchange  Act  Release 
No.  37271  (June  3, 1996),  61  FR  29145  (June  7, 
1996). 

'"Exchange  Act  §  12(f).  15  U.S.C.  781(f). 

'*» Exchange  Act  Rule  12f-5. 17  CFR  240.12f-5. 

|"SeeOTC-UTP  plan,  jfl/ra  note  168. 

"*  See  infra  note  168  and  accompanying  text. 
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trading  systems  newly  registered  as 
exchanges.'**^ 

These  restrictions  would  have  a 
significant  effect  on  newly  registered 
exchanges.  Most  alternative  trading 
systems  do  not  independently  list 
securities;  securities  traded  on  such 
systems  are  generally  unlisted  or  listed 
on  another  market.  As  a  result,  in  order 
to  comply  with  Exchange  Act 
requirements  applicable  to  national 
securities  exchanges,  such  systems 
would  need  to  establish  listing 
procedures  and  comply  with 
Commission  regulations  governing 
unlisted  trading  privileges.  Under  the 
tiered  approach  to  regulating  alternative 
trading  systems,  the  ability  of  such 
systems  to  trade  a  wide  range  of 
securities  would  be  subject  to  the  same 
UTP  conditions  as  currently  registered 
exchanges.  In  order  to  minimize  some  of 
these  effects,  the  Commission  could 
consider  expanding  the  category  of 
securities  that  would  be  available  for 
UTP  trading! 

Integrating  a  broader  range  of  entities 
into  the  UTP  structure  could  also  affect 
existing  exchange  rules,  such  as  NYSE 
Rule  390  and  similar  offboard  trading 
restrictions,  designed  to  limit  members 
from  effecting  OTC  transactions  in 
exchange-listed  stocks.'*'  For  example, 
transactions  that  are  executed  through 
alternative  trading  systems  currently 
may  be  considered  to  be  OTC 
transactions.  If  signiHcant  alternative 
trading  systems  were  to  register  as 
exchanges,  activity  on  those  systems 
could  no  longer  be  considered  to  be 
OTC.  Consequently,  rules  that  expressly 
prohibit  OTC  transactions  in  listed 
securities  by  their  terms  would  no 
longer  apply  to  activity  on  those 
alternative  trading  systems  and,  as  a 
result,  the  number  of  transactions 
subject  to  the  prohibition  of  such  rules 
would  decrease.  The  Commission  is 
soliciting  comment  on  whether  there 


""National  securities  exchanges  are  also 
prohibited,  pursuant  to  Exchange  Act  Rule  12f-2. 
from  extending  UTP  to  a  security  subject  to  an 
initial  public  offering  ("IPO")  until  the  trading  day 
foUowing  commencement  of  the  IPO.  Currently, 
^Jursuant  to  NASD  rules,  participants  in  the  OTC 
•   market,  including  alternative  trading  systems,  may 
trade  securities  subject  to  an  IPO  immediately  after 
trading  has  opened  on  the  listing  exchange.  NASD 
Manual  Section  6440(j).  If  registered  as  an 
exchange,  such  entities  would  be  subject  to  the  one- 
day  waiting  period  prior  to  trading  securities 
subject  to  an  IPO 

I"  For  example.  NYSE  Rule  390  prohibits  NYSE 
members  from  effecting  certain  transactions  in 
NYSE-listed  stocks  in  the  OTC  market.  Exchange 
Act  Rule  19C-1,  however,  prohibits  the  application 
of  off-board  trading  restrictions  to  trades  effected  by 
a  member  as  agent   17  CFR  240.19c-l.  Moreover, 
Exchange  Act  Rule  19c-3  prohibits  the  application 
of  ofT-board  trading  restrictions  to  securities  listed 
on  an  exchange  after  April  26.  1979.  17  CFR 
240.19C-3. 


would  be  any  customer  protection  or 
competitive  reasons  to  preserve  these 
offboard  trading  restrictions  if  the 
interpretation  of  "exchange"  is 
broadened  to  include  alternative  trading 
systems  and  highly  organized  dealer 
markets. 

Question  64:  How  could  the 
Commission  foster  the  continued 
trading  of  all  securities  currently  traded 
on  alternative  trading  systems  if  these 
systems  are  classified  as  exchanges 
under  the  interpretation  described 
above  and  some  of  these  systems  are 
required  to  register  as  national  securities 
exchanges?  For  example,  what  would  be 
the  effect  on  alternative  trading  systems 
that  wish  to  trade  securities  exempted 
from  registration  under  Rule  144A  if 
those  systems  are  required  to  register  as 
national  securities  exchanges? 

Question  65:  How  would  the 
requirement  to  have  rules  in  place  for 
trading  unlisted  securities  affect  the 
viability  of  alternative  trading  systems 
that  are  required  to  register  as  national 
securities  exchanges? 

Question  66:  Would  the  specifications 
in  the  OTC-UTP  plan  relating  to  the 
trading  of  Nasdaq/NM  securities  pose 
particular  problems  for  systems  that  are 
required  to  register  as  national  securities 
exchanges? 

Question  67:  Should  the  Commission 
extend  UTP  to  securities  other  than  NM 
securities,  such  as  Nasdaq  SmallCap 
securities?  What  effect  would  an 
inability  to  trade  Nasdaq  SmallCap  and 
other  non-Nasdaq/NM  securities  have 
upon  alternative  trading  systems  that 
are  required  to  register  as  national 
securities  exchanges? 

Question  68:  What  effect  would  the 
prohibition  on  UTP  trading  of  newly 
listed  stock  until  the  day  following  an 
initial  public  offering  have  upon 
systems  that  are  required  to  register  as 
national  securities  exchanges? 

Question  69:  How  should  existing 
exchange  rules  designed  to  limit 
members  from  effecting  OTC 
transactions  in  exchange-listed  stock  be 
applied,  if  the  Commission's 
interpretation  of  exchange  were 
expanded  to  include  alternative  trading 
systems  and  organized  dealer  markets? 
What  customer  protection  and 
competitive  reasons  might  there  be  to 
preserve  these  rules  if  alternative 
trading  systems  are  classified  as 
exchanges? 

b.  Integration  with  National  Market 
System  Mechanisms  and  Existing 
Exchange  Practices 

A  revised  interpretation  of  the  term 
"exchange"  would  not  only  affect 
currently  registered  exchanges  and 
alternative  trading  systems  required  to 


register  as  exchanges,  it  could  also  have 
a  significant  impact  on  the  NMS, 
coordination  of  market-wide  trading 
policies,  listing  arrangements,  and 
exchange  rules  governing  member 
trading  in  the  OTC  market.  There  could 
also  be  significant  effects  on 
coordination  of  market-wide 
surveillance  and  enforcement  efforts 
among  national  securities  exchanges. 

Because  alternative  trading  systems 
differ  in  several  key  respects  from 
currently  registered  exchanges,  a 
number  of  issues  would  need  to  be 
resolved  before  these  systems  could  be 
integrated  into  national  market  system 
mechanisms.  Integrating  newly 
registered  national  securities  exchanges 
into  the  NMS  mechanisms  should  not 
cause  the  homogenizing  of  all  markets — 
to  the  contrary,  it  is  as  important  today 
as  it  was  in  1975  to  cultivate  an 
atmosphere  in  which  innovation  is 
welcome  and  possible.  Such  integration 
therefore  could  require  revision  of  NMS 
mechanisms  so  that  they  could 
accommodate  diverse  and  evolving 
markets.  The  Commission  solicits 
comment,  as  discussed  in  greater  detail 
below,  on  what  revisions  to  the 
structure  of  NMS  mechanisms  might  be 
necessary  to  accommodate  alternative 
trading  systems.  The  Commission  also 
solicits  comment  on  the  costs  and 
potential  effects  on  innovation  if 
alternative  trading  systems  were  linked 
to  NMS  mechanisms.  In  addition,  the 
Commission  solicits  comment  on  the 
costs  and  potential  effects  if  revisions  to 
the  NMS  mechanisms  were  not 
effective. 

Question  70:  What  effects  would 
linking  alternative  trading  systems  to 
NMS  mechanisms  have  on  those 
systems?  For  example,  how  would  such 
linkages  affect  the  ability  of  alternative 
trading  systems  to  operate  with  trading 
and  fee  structures  that  differ  from  those 
of  existing  exchanges  or  to  alter  their 
structures?  To  what  extent  could 
revision  of  the  NMS  plans  alleviate 
these  effects? 

(i)  Inter-Market  Plans 

If  certain  alternative  trading  systems 
were  required  to  register  as  national 
securities  exchanges,  these  systems 
would  be  expected  to  become 
participants  in  market-wide  plans 
currently  subscribed  to  and  operated  by 
registered  exchanges  and  the  NASD.  All 
of  the  currently  registered  exchanges 
and  the  NASD  participate  in  joint  plans 
for  transaction  and  quotation  reporting: 
the  CQS.  the  CTA.  the  ITS.'"  the 


'"The  CTA  provides  vendors  and  other 
subscribers  (including  alternative  trading  systems) 
with  consolidated  last  sale  information  for  stocks 
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Options  Price  Reporting  Authority 
("OPRA"),'*'  and  the  Nasdaq/National 
Market  System/Unlisted  Trading 
Privileges  ("OTC-UTP").'^  These  plans 
form  an  integral  part  of  the  NMS  for  the 
trading  of  securities,  and  contribute 
greatly  to  the  operation  of  linked, 
transparent,  efficient,  and  fair  markets. 
In  order  for  any  newly  registered 
national  securities  exchanges  to  become 
fully  integrated  into  the  NMS,  it  would 
be  essential  that  the  operations  of  those 
new  exchanges  and  the  market  linkage 
systems  be  compatible.  If  the 
Commission  revises  its  approach  to 
regulation  of  alternative  trading  systems 
by  requiring  those  with  active  pricing 
mechanisms  and  significant  volume  to 
register  as  national  securities  exchanges, 
it  may  have  to  take  action  to  ensure  the 
suitable  and  timely  inclusion  of  new 
exchanges  into  the  NMS. 

(A)  Quotation  and  Transacting 
Reporting 

If  certain  alternative  trading  systems 
are  required  to  register  as  national 
securities  exchanges,  they  would  be 
required  to  have  effective  quote  and 
transaction  reporting  plans  and 
procedures  in  place  under  section  11 A 
of  the  Exchange  Act.'*-^  The  CTA  and 
CQS  plans,  which  are  now  operated  by 
the  eight  national  securities  exchanges 
and  the  NASD  make  quote  and 
transaction  information  in  exchange- 
listed  securities  available  to  the  public. 
Both  the  CTA  and  the  CQS  plans  have 
provisions  governing  the  entry  of 
participants  to  the  plans.'**  According 
to  the  terms  of  the  CTA  plan,  any 
national  securities  exchange  or 


admitted  to  dealings  on  any  exchange.  The  CQS 
gathers  quotations  from  all  market  makers  in 
exchange-listed  securities  and  disseminates  them  to 
vendors  and  other  subscribers.  The  ITS  is  a 
communications  system  designed  to  facilitate 
trading  among  competing  markets  by  providing 
each  market  participating  in  the  ITS  pursuant  to  a 
plan  approved  by  the  Commission  ("TTS  plan") 
with  order  routing  capabilities  based  on  current 
quotation  information.  See,  e.g..  Securities 
Exchanf^e  Act  Release  Nos.  37191  (May  9,  1996).  61 
FR  24842  (May  16.  1996);  17532  (Feb.  10,  1981).  46 
FR  12919  (Feb.  18.  1981);  23365  (June  23.  1986),  51 
FR  23865  (July  1.  1986)  (QncinnaU  Stock  Exchange 
/  ITS  linkage):  18713  (May  6,  1982)  47  FR  20413 
(May  12, 1982)  (NASD's  CAES  /  ITS  linkage);  28874 
(Feb.  12.  1991).  56  FR  6889  (Feb.  20.  1991)  (Chicago 
Board  Options  Exchange  /  ITS  linkage). 

'*'  See  infra  note  169  and  accompanying  text  for 
a  description  of  the  OPRA  plan. 

'**  See  infra  note  168  and  accompanying  text  for 
a  description  of  the  OTC-UTP  plan. 

'"  See  also  Exchange  Act  Rules  llAcl-l(b)(l).  17 
CFR  240.nAcl-l(b)(l);  llAa3-2(c).  17  CFR 
240.11Aa3-2(c). 

"*The  CTA  plan  also  contains  a  provision  for 
entities  other  than  participants  to  report  directly  to 
the  CTA  as  "other  reporting  parties."  Pursuant  to 
this  provision,  parties  other  than  a  national 
securities  exchange  or  association  may  be  permitted 
to  provid*  transaction  data  directly  to  the  CTA. 


registered  national  securities  association 
may  become  a  participant  of  the  CTA  by 
subscribing  to  the  CTA  plan  '*^  and 
paying  to  the  existing  participants  an 
appropriate  amount  for  the  "tangible 
and  intangible  assets"  created  under  the 
plans  that  will  be  made  available  to  the 
new  participant.  The  CQS  Plan  has 
similar  terms.  Participants  in  the  CTA 
and  CQS  plans  share  in  the  incoiq^and 
expenses  associated  with  the  provision 
of  quotation  information  according  to 
the  terms  of  the  plans. 

Under  the  terms  of  the  OTC-UTP  plan 
governing  trading  of  Nasdaq/NMS 
securities,  '**  any  national  securities 
exchange  where  Nasdaq/NMS  securities 
are  traded  may  become  a  full  participant 
thereunder.  The  plan  specifically  states 
that  a  new  signatory  must  pay  a  share 
of  development  costs  to  become  a 
participant  in  the  plan.  The  plan 
provides  for  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities,  sets  forth 
specifications  for  transmission  of  data  to 
Nasdaq,  and  establishes  procedures  for 
market  access,  regulatory  trading  halts, 
cost  allocation,  and  revenue  sharing. 
Similarly,  the  OPRA  plan  approved  by 
the  Commission  '*'  provides  for  the 
collection  and  dissemination  of  last  sale 
and  quotation  information  on  options 
that  are  traded  on  the  participant 
exchanges.  Under  the  terms  of  the  plan, 
any  national  securities  exchange  whose 
rules  governing  the  trading  of 
standardized  options  have  been 
approved  by  the  Commission  may 
become  a  party  to  the  OPRA  plan.  The 
plan  provides  that  any  new  party,  as  a 
condition  of  becoming  a  party,  must  pay 
a  share  of  OPRA's  start-up  costs.  It  also 
provides  for  revenue  sharing  among  all 
parties. 

Given  the  breadth  of  these  plans, 
existing  plan  participants  would  need  to 


I*' See  Securities  Exchange  Act  Release  No.  37191 
(May  9.  1996).  61  FR  24842  (May  16,  1996). 

'*•  See  Joint  Self-Regulatory  Organization  Plan 
Governing  the  Collection.  Consolidation  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Exchange-listed  Nasdaq/National 
Market  System  Securities  and  for  Nasdaq/National 
Market  System  Securities  Traded  on  Exchanges  on 
an  Unlisted  Trading  Privilege  Basis  ("OTC-UTP 
plan").  Securities  Exchange  Act  Release  No.  24407 
(Apr.  29.  1987).  52  FK  17349  (May  7.  1987). 
Currently,  the  NASD,  the  CHX,  and  the  Phlx  ate 
participants  in  the  OTC-UTP  plan..The  BSE  is  a 
limited  participant,  and  as  such  only  reports 
quotation  and  transaction  information  for  Nasdaq/ 
NM  securities  that  are  also  listed  on  the  BSE.  See 
Securities  Exchange  Act  Release  No.  36985,  61  FR 
12122  (March  18.1996). 

"*The  OPRA  plan  was  approved  pursuant  to 
Section  llA  of  the  Exchange  Act  and  Rule  lla3- 
2  thereunder.  See  Securities  Exchange  Act  Release 
No.  17638  (Mar.  18, 1981)  (hereinafter  OPRA  plan). 
The  five  exchanges  which  are  participants  in  the 
OPRA  plan  are  the  Amex.  the  CBOE,  the  NYSE,  the 
PCX.  and  the  Phix. 


work  expeditiously  with  newly 
registered  exchanges  to  facilitate 
inclusion  of  these  new  exchanges  into 
the  NMS  plans.  Participation  in  these 
transaction  reporting  plans  should  not 
seriously  impair  the  functioning  of  most 
alternative  trading  systems.  If  the 
Commission  revised  its  approach  to 
regulation  of  alternative  trading  systems 
by  requiring  those  with  active  pricing 
mechanisms  and  high  volume  to  register 
as  national  securities  exchanges,  it  may 
have  to  take  action  to  ensure  the 
suitable  and  timely  inclusion  of  new 
exchanges  into  these  quotation  and 
transaction  reporting  plans. 

Question  71 :  Are  mere  any 
insurmountable  technical  barriers  to 
admission  of  alternative  trading  systems 
into  the  CTA,  CQS,  OPRA,  or  OTC-UTP 
plans? 

Question  72:  What  costs  are 
associated  with  the  admission  of  new 
applicants  to  these  plans? 

Question  73:  Are  there  any  CTA,  CQS, 
OPRA.  or  OTC-UTP  plan  rules  that 
would  prevent  newly  registered  national 
securities  exchanges  from  obtaining  fair 
and  equal  representation  on  these 
entities? 

Question  74:  What  effect  would  the 
admission  of  newly  registered  national 
securities  exchanges  to  the  CTA,  CQS, 
OPRA,  and  OTC-UTP  plans  have  upon 
the  governance  and  administration  of 
those  plans? 

Question  75:  Do  admissions  fees  for 
new  participants  required  by  the  terms 
of  the  plans  present  a  barrier  to 
admission  to  the  plans?  Do  the  plans' 
provisions  that  all  participants  are 
eligible  to  share  in  the  revenues 
generated  through  the  sale  of  data  affect 
commenters'  views  on  this  issue? 

(B)  Intermarket  Trading  System 

It  has  been  the  Commission's 
longstanding  policy  that  market  centers 
trading  listed  stocks  be  linked.  The 
current  linkage,  ITS,  enables  a  broker  or 
dealer  who  participates  in  one  market  to 
execute  orders,  as  principal  or  agent,  in 
an  ITS  security  at  another  market  center, 
by  sending  a  commitment  to  execute 
with  another  market  through  the  system. 
ITS  also  establishes  a  procedure  that 
allows  specialists  to  solicit  pre-opening 
interest  in  a  security  from  specialists 
and  market  makers  in  other  markets, 
thereby  allowing  these  specialists  and 
market  makers  to  participate  in  the 
opening  transaction.  Participation  in  an 
opening  transaction  can  be  especially, 
important  when  the  price  of  a  security 
has  changed  since  the  previous  close. 
Finally,  ITS  rules  require  that  the 
members  of  participant  markets  avoid 
initiating  a  purchase  or  sale  at  a  worse 
price  than  that  available  on  another  ITS 
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participant  market  ("trade- 
throughs").''"  Participation  in  the  ITS 
will  give  users  of  these  new  exchanges 
full  access  to,  and  enable  them  to 
execute  transactions  on  other  ITS 
participant  markets.  Moreover, 
participation  in  ITS  will  require  new 
exchanges  to  comply  with  other 
applicable  ITS  rules  and  policies  on 
matters  such  as,  for  example,  trade- 
throughs,  locked  markets,  '^'  and  block 
trades.  I  ^2 

Under  an  approach  that  involved 
broadening  the  interpretation  of 
"exchange,"  entities  newly  registered  as 
national  securities  exchanges  would  be 
expected  to  sign  the  plan  and  become 
participants  in  ITS,  or  an  equivalent 
system  if  one  were  developed.'^' 
Alternative  trading  systems,  however, 
have  developed  differently  than 
exchanges  and  often  serve  different 
constituencies.  Some  practices  of 
alternative  trading  systems  would 
undoubtedly  conflict  with  the  current 
provisions  of  the  ITS  plan,  or  would  be 
incompatible  with  participation  in  ITS. 
For  example,  many  alternative  trading 
systems  allow  participants  to  trade  in 
smaller  increments  than  those  available 
on  current  plan  participants.  Similarly, 
many  alternative  trading  systems  have 
institutional  participants  who  may 
prefer  to  trade  at  an  inferior  price  in 
order  to  trade  in  a  larger  size,  resulting 
in  a  locked  or  crossed  market.  These 


""A  trade-through  occurs  when  an  ITS 
participant  purchases  securities  at  a  lower  price  or 
sells  at  a  higher  price  than  that  available  in  another 
ITS  participant  market.  For  example,  if  the  NYSE 
is  displaying  a  bid  of  20  and  an  offer  of  20  Va  for 
an  ITS  security,  the  prohibition  on  trade-throughs 
would  prohibit  another  ITS  participant  market  from 
buying  that  security  from  a  customer  at  19  Vn  or 
selling  that  security  to  a  customer  at  20  Vj  See  ITS 
plan,  supra  note  162.  at  Exhibit  B.  In  addition,  each 
participant  market  has  in  place  rules  to  implement 
the  ITS  Trade-Through  Rule.  See.  e.g..  NASD  Rule 
5262.  The  plan  also  provides  a  mechanism  for 
satisfying  a  market  aggrieved  by  another  market's 
trade-through.  See  ITS  plan,  supra  note  162.  at 
Exhibit  B(b)(2J. 

'"  A  locked  market  occurs  when  an  ITS 
participant  disseminates  a  bid  for  an  ITS  security 
at  a  price  that  equals  or  exceeds  the  price  of  the 
offer  for  the  security  from  another  ITS  participant 
or  disseminates  an  offer  for  an  ITS  security  at  a 
price  that  equals  or  is  less  than  the  price  of  the  bid 
for  the  security  from  another  ITS  participant.  The 
plan  provides  a  mechanism  for  resolving  locked 
markets. 

"'The  ITS  block  trade  policy  provides  that  the 
member  who  represents  a  block  size  order  shall,  at 
the  time  of  execution  of  the  block  trade,  send  or 
cause  to  be  sent,  through  ITS  to  each  participating 
ITS  market  center  displaying  a  bid  (ur  offerj 
superior  to  the  execution  price  a  commitment  to 
trade  at  the  execution  price  and  for  the  number  of 
shares  displayed  with  that  market  center's  better 
priced  bid  (or  offer). 

■"To  become  a  participant  in  ITS,  an  exchange 
or  association  must  subscribe  to,  and  agree  to 
comply  and  to  enforce  compliance  with,  the 
provisions  of  the  plan.  See  ITS  plan,  supra  note 
162.  at  section  3(c). 


characteristics  are  potentially 
incompatible  with  current  ITS 
provisions.  If  the  Commission  were  to 
adopt  a  revised  approach  to  the 
regulation  of  alternative  trading 
systems,  it  likely  would  be  necessary  to 
work  with  plan  participants  to 
accommodate  diverse  market  structures 
in  the  plan. 

Question  76:  What  effect  would  the 
admission  of  new,  highly  automated 
participants  have  upon  the  operation  of 
the  ITS? 

Question  77:  How  would  compliance 
with  the  current  ITS  rules  and  policies 
affect  trading  on  alternative  systems  that' 
may  be  regulated  as  exchanges?  How 
appropriate  are  these  rules  and  policies 
for  alternative  trading  systems? 

Question  78:  What  costs  would  be 
associated  with  newly  registered 
exchanges  joining  ITS?  Would  those 
costs  represent  a  barrier  for  newly 
registered  exchanges  to  join  ITS? 

Question  79:  Are  there  any  ITS  plan 
rules  or  practices  that  would  prevent 
newly  registered  national  securities 
exchanges  from  obtaining  fair  and  equal 
representation  on  the  ITS? 

Question  80:  What  effect  would  the 
admission  of  newly  registered  national 
securities  exchanges  to  the  ITS  plan 
have  upon  the  governance  and 
administration  of  the  plan? 

(ii)  Uniform  Trading  Standards 

The  Commission  is  also  considering 
how  policies  governing  market-wide 
trading,  such  as  trading  halts  and  circuit 
breakers,  would  apply  to  alternative 
trading  systems  that  register  as 
exchanges.  Registered  national 
securities  exchanges,  the  NASD,  and  the 
Commission  each  have  the  authority  to 
impose  trading  halts  for  individual 
securities,  for  classes  of  securities,  and 
on  markets  as  a  whole. '^*  There  are  four 
types  of  trading  halts:  (1)  Halts  due  to 
primary  or  regional  market  order 
imbalance,  or  operational  problems;  (2) 
regulatory  halts  (as  a  result  of 
dissemination  of  material  news);  (3) 
halts  due  to  data  processing  or 
telecommunications  problems  (e.g.,  the 
inability  to  disseminate  quotations  or 
trade  reports);  and  (4)  Commission 
ordered  halts.  The  existing  registered 
exchanges  and  the  NASD  ciu-rently  have 
di^erent  rules  and  procedures  in  place 
for  applying  trading  halts,  and  a  new 
interpretation  of  the  term  "exchange" 
would  result  in  a  broader  application  of 


these  trading  halts  in  some  instances. 
Because  many  alternative  trading 
systems  are  currently  operated  by 
registered  broker-dealers,  they  are 
subject  to  NASD  rules,  including  rules 
requiring  them  to  comply  with  trading 
halts  imposed  by  the  NASD.  If 
registered  as  national  securities 
exchanges,  however,  such  systems 
would  be  required  to  impose  their  own 
trading  halts.'"  In  addition,  a  trading 
system  that  was  regulated  as  an 
exchange,  would  need  to  implement 
circuit  breaker  rules  for  extraordinary 
market  volatility. 

Question  81:  What  effect  would  the 
requirements  to  impose  trading  halts  or 
circuit  breakers  in  some  circumstances 
have  upon  alternative  trading  systems  if 
such  systems  were  regulated  as 
exchanges? 

c.  Oversight  of  Non-Broker-Dealers  That 
Have  Access  to  Exchanges  and 
Clearance  and  Settlement  of  Non- 
Broker-Dealer  Trades 

As  discussed  above.  Congress 
intended  for  an  exchange  that  allowed 
non-broker-dealers  to  access  its  facilities 
to  be  responsible  for  overseeing  the 
trading  of  such  non-broker-dealers. '^^ 
The  scheme  of  self-regulation  and 
market  oversight  codified  in  the 
Exchange  Act  relies  primarily  on  trading 
markets  to  implement  and  operate 
market  mechanisms  for  enforcing  the 
federal  securities  laws  and  for  ensuring 
that  all  market  participants  have 
adequate  access  to  market  information. 
This  system  may  be  able  to  function 
effectively  only  if  all  significant  trading 
activity  and  meirket  participants  aiB 
supervised  by  an  SRO.  If  entities  can 
participate  directly  in  the  market  in  a 
significant  way  without  being  overseen 
by  an  SRO,  market  mechanisms 
designed  to  ensure  transparency  and  to 
surveil  for  fraud  and  manipulation  may 
not  be  fully  effective.  The  Commission's 
findings  in  the  NASD  21(a)  Report, 
discussed  above,  demonstrate  the 
problems  that  arise  when  trading  occurs 
on  markets  that  are  not  subject  to 
effective  market  oversight.'"  Therefore, 


'''See.  e.g..  Amex  Rule  117.  NA.SD  Rule 
4120(a)(3).  NYSE  Rules  803  and  717.  Pursuant  to 
Exchange  Act  sections  12(k)(l)(A)  and  (B).  the 
Commission  may  suspend  trading  in  any  security 
for  up  to  10  days,  and  all  trading  on  any  national 
securities  exchange  or  otherwise,  for  up  to  90  days. 
15  U.S.C.  78Ak)(l)(A)  and  (B). 


'''  For  example,  a  newly  registered  exchange 
would  be  required  under  Exchange  Act  Rule 
llAcl-1.  17  CFR  240.11AC1-1  (the  'Quote  Rule"), 
to  halt  trading  when  neither  quotation  nor 
transaction  information  can  be  disseminated. 

""As  noted  above.  Congress  adopted  section  6(0 
specifically  to  ensure  that  the  Commission  and 
exchanges  have  sufficient  authority  both  to  limit  the 
ability  of  non-members  to  utilize  exchange  facilities 
and  to  ensure  that  transactions  on  that  exchange  are 
effected  in  accordance  with  applicable  exchange 
rules  regardless  of  whether  the  particular 
transaction  is  brought  to  the  exchange  by  a  broker- 
dealer  that  is  not  an  exchange  member  or  by  an 
investor  who  is  not  utilizing  a  broker.  See  supra 
section  II.B.2.a.(i). 

I"  See  NASD  21(a)  Report,  supra  note  20. 
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it  would  probably  be  necessary  for  any 
registered  exchange  to  supervise  the 
trading  of  non-broker-dealer 
participants  in  the  same  manner  as  it 
supervises  broker-dealer  trading.  For 
example,  as  part  of  its  obligations  under 
the  Exchange  Act,  each  exchange 
currently  maintains  procedures  to 
surveil  for  insider  trading  and 
manipulation  on  that  exchange.  These 
procedures,  while  differing  among 
exchanges,  generally  identify  trading 
anomalies  based  on  historical  and 
current  data,  review  trading  data  to 
isolate  suspicious  activity  and,  if 
suspicious  activity  is  foimd,  refer  the 
matter  for  enforcement  proceedings.'^* 
If  an  exchange  permitted  institutions  to 
directly  participate  in  trading  as 
members,  the  Commission,  pursuant  to 
its  authority  under  section  6(f)  of  the 
Exchange  Act,  could  require  that 
exchange  to  enforce  its  rules  with 
respect  to  such  non-broker-dealers  by 
conducting  equivalent  surveillance 
procedures. 

Nevertheless,  it  may  not  be 
appropriate  to  enforce  exchange  rules 
for  non-broker-dealers  in  precisely  the 
same  manner  as  for  broker-dealers.  For 
example,  although  an  exchange  would 
have  to  maintain  surveillance 
procedures  for  all  of  its  participants,  an 
exchange  may  require  a  non-broker- 
dealer  participant  to  provide  different 
information  in  the  course  of  cooperating 
with  investigations  than  would  be 
required  from  broker-dealer 
participants.  Similarly,  in  addition  to 
the  Commission's  net  capital 
requirements  for  broker  dealers,  '^  each 
registered  exchange  currently  requires 
their  broker-dealer  members  to  maintain 
minimum  levels  of  capital. >^  Exchanges 
could  consider  applying  different 
Hnancial  requirements  to  non-broker- 
dealer  participants  than  they  currently 
apply  to  broker-dealers. 

In  any  case,  institutions  that  trade  for 
accounts  other  than  their  own,  maintain 
custody  of  customer  funds  or  securities, 
act  as  specialists  or  market  makers,  or 
otherwise  act  as  brokers  or  dealers 
would  be  required  to  register  as  broker- 
dealers  under  the  Exchange  Act.  Entities 
that  engage  in  broker-dealer  activities 
would  continue  to  be  required  to 
comply  with  broker-dealer  registration 
requirements.  Exchange  Act  and  SRO 


"'  .\n  exchange's  surveillance  depends  on  the 
nature  of  trading  that  occurs,  euid  the  type  of 
securities  that  are  traded  on  the  exchange. 

'™17  CFR  240.15C3-1.  Capital  requiremenU  help 
to  ensure  that  broker-dealers  maintain  liquid  assets 
in  sufficient  amounts  to  enable  them  to  satisfy  their 
obligations  promptly  and  to  provide  a  cushion  of 
liquid  assets  to  protect  against  potential  market  and 
credit  risks. 

i*oS^.  eg.  NYSE  Rule  325. 


capital  and  books  and  records 
requirements,  as  well  as  prohibitions 
under  section  11(a)  and  other  provisions 
of  the  Exchange  Act  designed  to  protect 
against  conflicts  of  interest  between  an 
exchange  member  trading  for  its  own 
account  on  an  exchange  and  its  trading 
on  an  agency  basis  for  other  accounts.'*' 

In  addition,  integration  of  alternative 
trading  systems  that  have  institutional 
participants  into  exchange  registration 
will  raise  issues  regarding  clearance  and 
settlement  of  the  trades  of  those 
participants.  Currently,  institutions  do 
not  participate  directly  in  the  clearance 
and  settlement  process  at  registered 
clearing  agencies  such  as  the  National 
Securities  Clearing  Corporation 
("NSCC")  or  The  Depository  Trust 
Company  ("DTC"}.'*^  There  is, 
however,  no  statutory  prohibition 
against  the  admission  of  institutions  as 
members  of  registered  clearing 
agencies.'*^  Conversely,  there  are  no 
provisions  under  the  Exchange  Act,  the 
rules  thereunder,  or  current  SRO  rules, 
that  require  a  member  conducting  trades 
on  an  exchange  to  be  a  direct  member 
of  a  clearing  agency.  Currently,  for 
example,  broker-dealer  members  of  an 
exchange  may  use  a  clearing  broker  for 
processing  trades  conducted  on  an 
exchange.  Similarly,  the  Commission 
anticipates  that  institutions  that  conduct 
trades  on  newly  registered  exchanges 
could  continue  to  use  separate  entities 
for  clearance  and  settlement  of  trades. 

In  order  to  provide  future  institutional 
members  the  same  clearance  and 
settlement  choices  available  to  current 
broker-dealer  exchange  members,  it  may 
be  appropriate  for  clearing  agency 
membership  to  be  open  to  institutions. 
Such  admission  would  be  subject  to 
corresponding  clearing  agency  rules 
assuring  appropriate  safeguards  and 
qualifications. 


'"  For  example,  broker-dealers  are  prohibited 
from  trading  ahead  of  a  customer's  order, 
frontrunning.  free-riding  and  withholding,  and 
maintaining  accounts  for  the  employees  of  other 
broker-dealers  without  notifying  such  broker- 
dealers. 

'"  Institutions  will  generally  hire  a  bank  or 
broker-dealer  that  is  a  member  of  UTC  to  act  as 
custodian  on  their  behalf  Institutions  can  be 
members  of  DTC's  Institutional  Delivery  system  for 
purposes  of  the  confirmation/ affirmation  process, 
but  the  actual  settlement  of  securities  transactions 
(i.e..  the  transfer  of  money  and  securities)  at  DTC 
occurs  between  the  institutions'  broker-dealers  and 
custodians.  Similarly.  NSCC  is  designed  to  process 
street-side  settlement  between  financial 
intermediaries  such  as  broker-dealers.  Therefore, 
institutions  are  not  members  of  NSCC  for  the 
purposes  of  settlement  of  trades. 

'»^In  fact.  Section  17A  of  the  Exchange  Act 
requires  that  registered  investment  companies  and 
insurance  companies  be  permitted  to  become 
members  of  clearing  agencies.  15  U.S.C.  78«j- 
l(b)(3KB) 


Question  82:  What  impact  would 
registration  of  an  alternative  trading 
system  as  an  exchange  have  on  the 
institutional  participants  of  that  trading 
system,  including  registered  investment 
companies? 

Question  83:  If  the  Commission 
allows  institutions  to  effect  transactions 
on  exchanges  without  the  services  of  a 
broker,  to  what  extent  should  an 
exchange's  obligations  to  surveil  its 
market  and  enforce  its  rules  and  the 
federal  securities  laws  apply  to  such 
institutions? 

Question  84:  How  could  an  exchange 
adequately  supervise  institutions  that 
effect  transactions  on  an  exchange 
without  the  services  of  a  broker? 

Question  85:  What,  if  any, 
accommodations  should  be  made  with 
respect  to  an  exchange's  surveillance, 
enforcement,  and  other  SRO  obligations 
with  respect  to  institutions  that  transact 
business  on  that  exchange? 

Question  86:  How  could  institutions 
that  directly  access  exchanges  be 
integrated  into  existing  systems  for 
clearance  and  settlement? 

d.  Application  of  Broker-Dealer 
Regulation  to  Certain  Exchanges 

Under  the  alternative  discussed 
above,  most  alternative  trading  systems 
would  be  regulated  as  exempted 
exchanges.  A  few  alternative  trading 
systems,  however,  combine  both  the 
services  of  a  market  and  those  of  a 
broker-dealer.  For  example,  some 
systems  perform  market  functions  by 
operating  electronic  limit  order  books  or 
crossing  sessions.  These  same  systems 
employ  persons  to  actively  search  for 
buyers  and  sellers  '**  or  use  their 
discretion  in  executing  orders.'** 

Just  as  broker-dealer  regulation  has 
not  effectively  integrated  alternative 
trading  systems  into  market  regulation, 
the  current  framework  for  regulating 
exchanges  is  not  well-suited  to  address 
concerns  raised  by  traditional  broker  or 
dealer  activities.  As  a  result,  the 
Commission  would  consider  whether 
markets  that  are  regulated  as  either 
exempted  exchanges  or  as  registered 
national  securities  exchanges,  but  that 
also  provide  traditional  brokerage 
services,  should  be  subject  to  broker- 
dealer  regulation  as  well.  Application  of 
broker-dealer  regulation  in  such 
circumstances  may  not  be  inappropriate 
or  necessarily  duplicative. 


'•*The  system  employee,  for  example,  negotiates 
or  assists  in  negotiating  the  terms  of  a  particular 
trade  on  behalf  of  a  participant  by  initiating 
communications  with  potential  counterparties. 

'■'These  additional  broker-dealer  services  may 
include  directing  the  order  to  another  market  or 
broker-dealer  for  execution,  or  executing  the  order 
as  principal. 
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This  approach  is  consistent  with  the 
way  in  which  exchanges  and  the 
persons  that  trade  on  those  exchanges 
have  traditionally  been  regulated.  For 
example,  specialists  are  registered 
broker-dealers  that  carry  on  a  business 
for  themselves  while  also  serving  the 
exchange  as  a  whole.  Among  other 
things,  specialists  help  to  ensure  the 
maintenance  of  a  continuous  and  liquid 
market.  They  also  often  provide 
individualized  services  to  their 
customers,  such  as  alerting  customers  to 
market  movements  and  forwarding 
orders  to  other  markets.  Although  they 
perform  many  services  for  exchanges, 
specialists  are  regulated  as  broker- 
dealers.  There  is  no  reason,  however, 
why  an  exchange  could  not  choose  to 
perform  these  activities  itself  rather  than 
rely  on  third  parties  to  perform  them. 

In  such  a  situation,  the  Commission 
would  have  to  consider  how  best  to 
integrate  the  regulation  of  these  broker- 
dealer  activities  with  the  regulation  of 
the  exchange's  market  activities.  To  the 
extent  that  exchange  and  broker-dealer 
regulations  overlap,  the  Commission 
could  determine  which  requirements  a 
dually  registered  entity  would  follow.'** 

The  Commission  does  not  anticipate 
that  a  revised  interpretation  of  the  term 
"exchange"  would  include  other 
entities  that  currently  provide  services 
to  participants  in  the  U.S.  securities 
markets  without  being  registered  as 
broker-dealers  or  as  exchanges. 
Examples  of  such  service  providers  are 
those  that  restrict  their  activities  to 
providing  communication  links  between 
exchanges  and  broker-dealers  and 
between  broker-dealers  and  customers. 
Entities  that  only  provide  such  message 
routing  services  likely  would  not  be 
required  under  this  approach  to  register 
with  the  Commission  as  either  broker- 
dealers  or  as  national  securities 
exchanges.'*''  Entities  that  provide  such 
communication  links  and  also  have 
affiliates  that  use  those  links  to  perform 
market  functions,  however,  could  be 
deemed  to  be  facilities  of  an  exchange. 
In  general,  in  determining  whether 
broker-dealer  or  exchange  regulation 
would  be  appropriate  for  a  particular 
entity,  communication  links  offered  in 


"*For  example,  certain  broker-dealer  trading 
systems,  which  are  subject  to  Exchange  Act  Rule 
17a-23.  would  be  exchanges  under  the  proposed 
new  interpretation  of  the  term  "exchange."  To 
prevent  an  alternative  trading  system  ht)m  being 
subject  to  the  requirements  of  both  Rule  17a-23  and 
an  exempted  exchange  or  a  national  securities 
exchange,  the  Commission  could  amend  Rule  1 7a- 
23  as  necessary  to  avoid  duplicative  regulation. 

'"See,  e.g..  Letter  from  Richard  R.  Lindsey. 
Director.  Division  of  Market  Regulation.  SEC.  to 
Scott  W.  Campbell.  V.P  &  Assoc.  General  Counsel. 
Charles  Schwab  k  Co..  Inc.  (Nov.  27. 1996). 


conjunction  with  other  services  would 
have  to  be  viewed  in  their  entirety. 

Question  87:  Under  what  conditions 
should  an  entity  be  subject  to  both 
exchange  and  broker-dealer  regulation? 

Question  88:  Should  a  dually 
registered  entity  be  required  to  formally 
separate  its  exchange  operations  from  its 
broker-dealer  operations  [e.g.,  through 
use  of  separate  subsidiaries)? 

C.  Conclusion 

The  exchange-based  approach 
described  above  might  address  the  gaps 
created  by  the  current  approach  to 
oversight  of  alternative  trading  systems, 
as  well  as  many  of  the  concerns  raised 
by  the  broker-dealer  based  approach, 
and  could  result  in  more  consistent 
market  protections  over  time.  In 
addition,  such  an  approach  might 
contribute  substantial  regulatory 
certainty  and  the  application  of  fair  and 
equitable  principles  of  trade  to 
alternative  trading  systems.  As  noted 
above,  however,  such  an  approach 
might  also  have  significant  effects  on 
existing  exchanges,  alternative  trading 
systems,  and  market  participants.  To 
some  extent,  many  alternative  trading 
systems  that  would  be  considered 
exempted  exchanges  under  this 
approach  would  be  subject  to  less 
regulation  than  they  currently  are,  while 
the  few  significant  alternative  trading 
systems  would  be  subject  to  more 
substantial  regulatory  requirements. 
This  approach  would  also  potentially 
require  greater  adjustment  to  existing 
NMS  mechanisms  to  accommodate 
newly  registered  exchanges  than  would 
a  broker-dealer  based  approach. 

Question  89:  Would  this  approach  be 
an  effective  means  of  addressing  the 
issues  raised  by  the  growth  alternative 
trading  systems?  What  would  be  the 
benefits  of  such  an  approach?  What 
would  be  the  drawbacks  of  such  an 
approach? 

V.  The  Commission  Could  Consider 
Ways  in  Which  Requirements  Nfight  Be 
Reduced  or  Expedited  for  Registered 
Exchanges 

The  effects  of  technology  on  domestic 
markets  have  not  been  limited  to 
alternative  trading  systems.  Registered 
exchanges  and  Nasdaq  are  also  engaged 
in  applying  technology  to  respond  to  the 
fast  changing  competitive  pressures  of 
modem  securities  markets.  In  addition 
to  considering  the  regulatory  position  of 
alternative  trading  systems,  the 
Commission  could  therefore  consider 
whether  there  are  other  areas  of  its 
approach  to  regulation  of  markets  that 
would  benefit  from  reevaluation. 
Specifically,  the  Commission  could 
examine  ways  to  reduce  unnecessary 


regulatory  requirements  that  make  it 
difficult  for  these  registered  entities  to 
remain  competitive  in  changing 
business  environments.  The 
Commission  has  tried  to  fulfill  its 
obligation  under  the  Exchange  Act  to 
oversee  the  activities  of  exchanges  and 
securities  associations  in  a  manner  that 
is  flexible  and  responsive  to  meirket 
developments  and  that  allows  for 
innovation  by  these  entities.  This  has 
entailed  ongoing  consideration  of 
additional  ways  in  which  the 
obligations  imposed  by  the  Exchange 
Act  on  registered  exchanges  and 
securities  associations  may  be 
streamlined,  without  sacrificing  investor 
protection  or  market  integrity. 

The  Commission  couldconsider  what 
changes  might  be  made  to  expedite 
exchanges'  and  securities  associations' 
procedures  for  changing  their  rules,  and 
how  automation  might  be  used  to  lower 
the  costs  and  improve  the  effectiveness 
of  their  surveillance  and  enforcement 
responsibilities.  The  Commission  could 
also  consider  what  changes  might  be 
made  to  give  exchanges  and  securities 
associations  greater  flexibility  in 
determining  how  to  fulfill  their 
regulatory  obligations.  For  example, 
while  it  is  generally  in  the  public 
interest  for  each  exchange  to  retain 
ultimate  responsibility  for  fulfilling  its 
statutory  obligations,  it  is  clear  that 
smaller  SROs  do  not  benefit  from  the 
economies  and  efficiencies  of  scale 
available  to  SROs  that  supervise  larger 
memberships.  In  addition,  larger  SROs 
may  obtain  greater  cost  efficiencies  by 
offering  their  services  to  other  SROs  for 
a  fee.  This  type  of  "outsourcing"  could 
be  a  useful  tool  for  exchanges  and 
securities  associations. 

A.  Ways  to  Further  Expedite  Rule 
Filings 

Section  19(b)(1)  of  the  Exchange  Act 
requires  SROs  to  file  copies  of  proposed 
rules  and  rule  amendments  with  the 
Commission,  accompanied  by  a  concise 
general  statement  of  the  basis  and 
purpose  of  the  proposed  rule  change.'** 
Once  a  proposed  rule  change  is  filed, 
the  Commission  is  required  to  publish 
notice  of  it  and  provide  an  opportunity 
for  public  comment.  This  process  serves 
a  critical  role  in  giving  the  Commission 
sufficient  oversight  authority  to  ensure 


"*The  scope  of  this  requirement  depends  upon 
what  constitutes  a  "rule"  under  the  Exchange  Act. 
If  something  does  not  rise  to  the  level  of  a  "rule," 
section  19(b)(1)  does  not  apply,  sections  3(a)(27) 
and  (29)  of  the  Exchange  Act  define  the  rules  of  an 
SRO  broadly  to  include  not  only  the  constitution, 
articles  of  incorporation,  and  bylaws,  but  also  any 
stated  policies,  practices,  and  interpretations  that 
the  Commission,  by  rule,  determines  to  be  rules  of 
an  SRO.  See  Exchange  Act  Rule  19b-4,  17  CFR 
240.19b-4. 
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that  exchanges  and  securities 
associations  carry  out  their  self- 
regulatory  obligations  vigileuitly  and 
effectively. 

Between  1934  and  1975,  the  Exchange 
Act  did  not  give  the  Commission 
adequate  authority  over  SRO 
rulemaking  to  act  promptly  and 
effectively  where  a  rule  or  proposed  rule 
might  be  injurious  to  the  public 
interest.'*^  During  that  time,  the 
Commission  carried  out  this 
responsibility  by  relying  on  inspections 
and  by  conducting  administrative 
proceedings  to  effect  needed  changes  in 
exchange  rules. '^  The  Commission  had 
limited  authority  to  prevent  the 
adoption  of  a  particular  exchange  rule, 
or  to  amend  rules  once  they  had  been 
adopted;  section  19(b)  of  the  Exchange 
Act  only  gave  the  Commission  the 
authority  to  amend  exchange  rules 
related  to  certain  enumerated  matters.'^' 
As  a  result,  with  respect  to  the  majority 
of  exchange  rules,  although  exchanges 
would  consider  concerns  raised  by  the 
Commission  or  its  staff,  exchanges  were 
not  obligated  to  address  those 
concerns."-  Moreover,  persons  with  a 
significant  stake  were  not  provided  with 
notice  or  an  opportunity  to  comment  on 
a  proposed  rule  change  or  on  the  need 
or  justification  for  a  proposal. '^^ 

The  1975  Amendments  established  a 
new  uniform  procedure  for  both 
exchanges  and  securities  associations 
that  required  SRO  rule  changes  to  be 
justified  to,  and  reviewed  by,  the 
Commission  after  an  opportunity  for 
public  comment.""  In  addition, 


I*"  See  SEC.  Study  of  Unsafe  and  Unsound 
Practices  of  Brokers  and  Dealers,  H.R.  Rep.  No.  231, 
92d  Cong..  1st  Sess.  6  (1971). 

""The  Commission's  effort  to  eliminate  fixed 
commission  rates  is  illustrative  of  this  process  and 
why  it  was  problematic.  See  Securities  Exchange 
Act  Release  No.  11203  (Jan.  23,  1975).  40  FR  7394 
(Feb.  20.  1975). 

'*'  Before  1975,  exchanges  were  allowed  to  adopt, 
without  Commission  approval,  any  rule  not 
inconsistent  with  either  the  Exchange  Act  or  a 
Commission  rule,  and  were  required  to  furnish  the 
Commission  with  copies  of  rule  amendments  only 
upon  their  adoption.  The  Commission,  however, 
could  alter  or  supplement  exchange  rules  that 
related  to  certain  enumerated  matters  pursuant  to 
deflnad  procedures.  In  contrast,  registered 
securities  associations  were  required  to  file  rule 
change  with  the  Commission  30  days  before  they 
became  effective,  and  the  Commission  had  the 
authority  to  prevent  proposals  from  taking  effect. 
The  CJommission  could  also  alter,  supplement,  or 
abrogtte  an  association's  rule  in  certain 
circumstances.  See  generally  Special  Study,  supra 
note  4.  at  703-06. 

"'See  Special  Study,  supra  note 4.  at  711. 

'"See  Securities  Industry  Study.  Subcomm.  on 
Securities.  Senate  Committee  on  Banking.  Housing 
&  Urban  Affairs.  S.  Doc.  No.  13.  93d  Cong.,  1st  Sess. 
156-7. 198  (1973):  Note,  Informal  Bargaining 
Pmcett:  An  Analysis  of  the  SEC's  Regulation  of  the 
New  York  Stock  Exchange.  80  Yale  L.J.  832  (1971). 

'''In  order  to  provide  interested  persons  with  an 
opportunity  to  obtain  accurate  information  on  rule 


Congress  expanded  the  Commission's 
authority  to  permit  it  to  amend  all  SRO 
rules."*  The  legislative  history  of  the 
1975  Amendments  indicates  that 
Congress  intended  to  clarify  and 
strengthen  the  Commission's  oversight 
role  with  respect  to  SROs  and, 
specifically,  to  ensure  that  the 
Commission  had  the  tools  it  needed  to 
provide  meaningful  oversight  of  SRO 
rules  and  the  rulemaking  process.'^ 
Congress  intended  that  the  Commission 
would  conduct  a  comprehensive  review 
of  proposed  rule  changes,  including  the 
justification  for  the  change,  any  burden 
on  competition  and  the  public  interest 
that  the  change  may  impose,  and  public 
comments  received  concerning  the  rule 
change."^  The  Commission  staff  fulfills 
this  responsibility  by  conducting  a 
careful  review  of  every  rule  filing  it 
receives.  This  review  often  requires  the 
Commission  staff  to  weigh  complex  and 
serious  issues  raised  by  the  proposed 
changes.  The  rule  filing  process  also 
gives  the  public  an  opportunity  to 
express  its  views  as  to  the  competitive 
and  other  effects  of  any  significant  rule 
changes.  For  all  these  reasons,  it  may  be 
appropriate  for  all  exchanges,  including 
newly  registered  alternative  trading 
systems,  to  comply  with  the  rule  filing 
requirements  of  section  19(b). 

Nonetheless,  the  Commission 
understands  that  the  time  required  for 
solicitation  and  review  of  public 
comments  can  delay  exchanges'  and 
securiUes  associations'  implementation 
of  innovative  proposals  and 
administrative  or  non-controversial 
filings.  In  response  to  this  concern,  the 
Commission  has  already  streamlined  its 
internal  process  for  reviewing  and 
approving  SRO  rule  filings.  This  has 
reduced  the  average  number  of  days 
between  the  filing  of  a  proposed  rule 
change  by  an  SRO  and  the  approval, 
withdrawal,  or  disapproval  of  the  rule 


filing  from  349  days  at  the  beginning  of 
fiscsd  year  1994  to  74  days  at  the  end  of 
fiscal  year  1996. 

In  addition,  to  respond  to  SRO 
requests  that  the  rule  review  process  be 
expedited,  in  December  1994,  the 
Commission  adopted  amendments  to 
Rule  19b— 4,  which  expanded  the  scope 
of  proposed  rule  changes  that  may 
become  effective  immediately  upon 
filing  pursuant  to  section  19(h)(3)(A)  of 
the  Exchange  Act."*  These  amendments 
permitted  SRO  rule  changes  concerning 
routine  procedural  and  administrative 
modifications  to  existing  order-entry 
and  trading  systems  to  become  effective 
immediately  upon  filing.  Certain  non- 
controversial  filings  were  also  permitted 
to  become  operational  30  days  after 
filing  with  the  Commission,  provided 
the  SRO  gave  wrritten  notice  to  the 
Commission  five  business  days  prior  to 
the  filing.'*''  These  amendments  to  Rule 
19b— 4,  in  part,  were  intended  to 
enhance  SROs'  ability  to  implement 
prompt,  flexible,  and  innovative 
systems  changes.^^°°  The  Commission 


proposals  and  to  participate  in  the  review  and 
evaluation  of  SROs'  proposed  rule  changes,  the 
1975  Amendments  required  SROs  to  file  an 
explanation  or  justification  for  their  proposals  and 
the  Commission  to  publish  notice  of  the  SROs' 
proposed  rule  changes.  Congress  intended  this 
requirement  to  hold  the  SROs  to  the  same  standards 
of  policy  justification  that  the  Administrative 
Procedures  Act  imposes  on  the  Commission.  See 
Exchange  Act  section  19(b)(1).  15  U.S.C  78s(b)(l); 
S.  Rep.  No.  75.  supra  note  22.  at  29-32. 

I'"  Exchange  Act  section  19(c).  15  U.S.C.  78s(c). 

"*See,  e.g.,  S.  Rep.  No.  75,  supra  note  22.  "In  the 
new  regulatory  environment  created  by  this  bill, 
self-regulation  would  be  continued,  but  the  SEC 
would  be  expected  to  play  a  much  larger  role  than 
it  has  in  the  past  to  ensure  that  there  is  no  gap 
between  self-regulatory  performance  and  regulatory 
need.  and.  when  appropriate,  to  provide  leadership 
for  the  development  of  a  more  coherent  and  rational 
regulatory  structure  to  correspond  to  and  to  police 
effectively  the  new  national  market  system."  Id.  at 
2. 

""Id. 


'««  Section  19(b)(3)(A)  of  the  Exchange  Act  sets 
forth  certain  specified  categories  of  rule  changes 
that  may  k)ecome  effective  upon  filing.  These 
include  rule  changes  that:  (1)  Constitute  a  stated 
policy,  practice,  or  interpretation  with  respect  to 
the  meaning,  administration,  or  enforcement  of  an 
existing  rule  of  the  SRO:  (2)  establish  or  change  a 
due,  fee.  or  other  charge  imposed  by  the  SRO:  or 
(3)  are  concerned  solely  with  the  administration  of 
the  SRO.  In  addition,  consistent  with  the  public 
interest  and  the  purposes  of  this  subsection,  ihe 
Commission  may  specify  other  categories  of  rule 
filings  that  may  become  effective  upon  filing.  15 
U.S.C.  78s(b)(3)(A). 

'•«  See  Securities  Exchange  Act  Release  No.  35123 
(Dec.  20.  1994),  59  FR  66692  (Dec.  28,  1994). 
Particularly  in  the  area  relating  to  new  exchange- 
traded  products,  the  Commission  continues  to 
reduce  the  number  of  days  between  filing  and 
allowed  trading  of  those  products  that  do  not  raise 
significant  regulatory  issues  or  concerns.  For 
example,  when  an  exchange  seeks  to  trade  a 
product  that  meets  generic  criteria  for  listing 
options  on  narrow -based  indexes,  the  time  period 
between  filing  and  allowed  trading  of  the  product 
can  be  shortened  considerably.  See.  e.g..  Securities 
Exchange  Act  Release  No.  38307  (Feb.  19.  1997).  62 
FR  8469  (Feb.  24,  1997)  (options  on  The  de  )ager 
Year  2000  Index):  Securities  Exchange  .^ct  Release 
No.  38207  (Jan.  27,  1997).  62  FR  5268  (Feb.  4.  1997) 
(options  and  LEAPS  on  the  Phlx  Oil  Service  Index): 
Securities  Exchange  Act  Release  No.  37312  (June 
14,  1996).  61  FR  31570  (June  20,  1996)  (options  on 
The  Morgan  Stanley  Commodity  Related  Equity 
Index):  Securities  Exchange  Act  Release  No.  37115 
(Apr.  15,  1996).  61  FR  17741  (Apr.  22.  1996) 
(options  on  the  CBOE  Gold  Index):  Securities 
Exchange  Act  Release  No.  37026  (Mar.  26.  1996).  61 
FR  4502  (Apr.  3,  1996)  (options  on  the  Chicago 
Board  Options  Exchange  Computer  Networking 
Index).  'The  exchange  may  trade  the  new  product 
30  days  after  the  date  the  rule  change  is  filed  with 
the  Commission. 

»»It  appears  that  SROs.  including  exchanges, 
could  take  belter  advantage  of  the-expedited  process 
available  under  section  19(b)(3)(A)  of  the  Exchange 
Act.  In  fiscal  year  1996.  for  example,  out  of  a  total 
of  552  rule  changes  filed  with  the  Commission,  only 
18  (or  3.5%)  were  filed  under  the  expanded 
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staff  has  also  taken  a  flexible  approach 
in  applying  the  expedited  procedures 
under  Rule  19b-4.  For  example,  filings 
that  are  virtually  identical  to  an  SRO 
filing  already  approved  by  the 
Commission  can  often  be  approved  on 
an  accelerated  basis,  particularly  in  the 
context  of  new  product  listing  standards 
that  duplicate  listing  standards  already 
approved  for  an  identical  product  on 
another  exchange.*"' 

Nonetheless,  there  may  be  additional 
ways  in  which  the  Commission  could 
reduce  rule  filing  requirements  to 
facilitate  a  rapid  response  by  SROs  to 
changing  market  conditions  and 
competitive  pressures.  For  example,  the 
Commission  could  consider  further 
expanding  the  scope  of  proposed  rule 
changes  eligible  for  effectiveness 
immediately  upon  filing  to  include,  for 
example,  any  proposed  changes  to 
listing  standards  to  accommodate  new 
products.  In  expanding  the  scope  of 
rules  eligible  for  this  treatment,  it  may 
be  appropriate  to  require  an  SRO  to 
make  an  affirmative  statement  that  it  has 
undertaken  a  review  of  the 
Commission's  eligibility  criteria  for 
immediate  effectiveness  under  Rule 
19b— 4  and  is  satisfied  that  the  rule  filing 
being  submitted  conforms  to  such 
requirements. 

The  Commission  could  also  consider 
exempting  certain  SRO  programs 
designed  to  implement  innovative  new 
trading  systems  or  mechanisms  from 
rule  filing  requirements  during 
development  and  initial  operating 
stages.  In  the  past  several  years,  a  few 
SROs  have  attempted  to  implement 
innovative  trading  structures  for  their 


expedited  process.  Similarly,  in  Rscal  year  1995. 
only  12  out  of  a  total  of  593  rule  changes  (2%)  were 
filed  under  the  expanded  expedited  process.  SROs 
could  also  facilitate  the  prompt  publication  of 
notices  of  proposed  rule  changes  by  submitting  rule 
filings  in  such  a  form  that  enables  the  staff  to 
expedite  their  review.  The  Commission  strongly 
encourages  SR(3s  to  evaluate  their  internal 
procedures  for  drafting,  reviewing,  and  submitting 
rule  filings  to  take  greater  advantage  of  expedited 
procedures  and  to  ensure  complete  filings  that  will 
enable  the  Commission  to  respond  promptly. 

»'  See  Securities  Exchange  Act  Release  No.  36296 
(Sept.  28.  1995).  60  FR  52234  (Oct.  5.  1995)  (relating 
to  listing  and  trading  of  broad-based  index  warrants 
on  Nasdaq);  Securities  Exchange  Act  Release  No. 
36165  (Aug.  29.  1995).  60  FR  46653  (Sept.  7.  1995) 
(establishing  the  NYSE's  uniform  listing  and  trading 
guidelines  for  stock  index,  currency,  and  currency 
index  warrants):  Securities  Exchange  Act  Release 
No.  36166  (Aug.  29.  1995).  60  FR  46660  (Sept.  7. 
1995)  (establishing  PCX's  uniform  listing  and 
trading  guidelines  for  stock  index,  currency,  and 
currency  index  warrants);  Securities  Exchange  Act 
Release  No  36167  (Aug.  29.  1995).  60  FR  46667 
(Sept  7.  1995)  (establishing  Phlx's  uniform  listing 
and  trading  guidelines  for  stock  index,  currency, 
and  currency  index  warrants);  Securities  Exchange 
Act  Release  No.  36169  (Aug  29.  1995).  60  FR  46644 
(Sept.  7,  1995)  (establishing  CBOEs  uniform  listing 
and  trading  guidelines  for  stock  index,  currency, 
and  currency  index  warrants). 


members.  For  example,  in  1991,  the 
NYSE  established  after-hours  crossing 
systems  that  automate  the  execution  of 
single  stock  orders  and  baskets  of 
securities,202  and  in  1994,  the  CHX 
developed  the  Chicago  Match  system.^"-^ 
Although  neither  program  has  generated 
significant  trading  activity,  ^^  in  both 
cases,  the  exchanges  submitted  rule 
filings  prior  to  operation.  Because  of  the 
innovative  nature  of  such  systems  for 
the  sponsoring  exchanges,  the  approval 
process  was  protracted.  Alternative 
trading  systems  that  offer  similarly 
innovative,  start-up  services  today  are 
not  required  to  follow  the  same 
procedures  prior  to  operation  of  the 
services.  In  addition,  SROs  have 
indicated  that  revealing  the  business 
plans  for  such  innovative  programs 
prior  to  operation  makes  it  more 
difficult  for  them  to  compete  effectively 
with  alternative  trading  systems  in 
offering  start-up  services  to  their 
members. 

The  Commission  believes  that 
markets  should  be  encouraged  to 
innovate.  One  way  of  facilitating  " 
innovation  by  exchanges  and  securities 
associations,  as  well  as  vigorous 
competition  among  these  markets, 
would  be  to  enable  exchanges  and 
securities  associations  to  establish 
innovative  trading  programs,  apart  from 
their  other  operations.  For  example,  an 
exchange  may  wish  to  establish  an 
electronic  book  for  the  trading  of 
securities  not  traded  on  the  exchange's 
primary  system.  Such  programs  could 
then  be  subject  to  similar  oversight  as 
that  applied  to  small,  start-up 
alternative  trading  systems,  to  the  extent 
appropriate  in  light  of  investor 
protection.  Under  such  an  approach,  the 
Commission  could  exempt  pilot 
programs  from  rule  filing  requirements 
until  such  time  as  the  program  obtained 
significant  volume,  was  integrated  with 
an  exchange's  or  securities  association's 
other  trading  mechanisms,  or  otherwise 
began  to  have  significant  market  impact. 

Any  such  proposal  would  require 
careful  consideration  as  to  the  types  of 


"^  See  Securities  Exchange  Act  Release  No.  29237 
(May  24.  1991).  56  FR  24853  (May  31.  1991); 
Securities  Exchange  Act  Release  No.  32368  (May 
25,  1993),  58  FK  31565  (June  3.  1993). 

""  See,  e.g..  Securities  Exchange  Act  Release  No. 
35030  (Nov.  30.  1994),  59  FR  63141  (Dec.  7.  1994) 
(order  approving  Chicago  Match,  an  electronic 
matching  system  operated  by  the  CHX.  which 
provided  for  the  crossing  of  orders  entered  by  CHX 
members  and  non-members,  including  institutional 
customers). 

'">*The  NYSE's  crossing  sessions  continue  to 
generate  volume  that  is  well  below  that  of  POSIT 
and  the  smallest  registered  exchange.  The  CHX 
determined  not  to  continue  operating  Chicago 
Match  in  1996.  See  Sarah  Gates.  Will  Anyone  Miss 
Chicago  Match,  Wall  Street  &  Technology,  Apr. 
1996.  at  26. 


programs  that  might  be  eligible  for 
exemption,  and  other  conditions  that 
might  be  appropriate  in  light  of  investor 
protection  concerns,  national  market 
system  goals,  and  just  and  equitable 
principles  of  trade.  As  noted  above,  one 
reason  that  Congress  required  SROs  to 
submit  rule  filings  was  to  ensure  that 
the  interests  of  investors  were 
considered  in  SRO  actions,  and  that 
persons  with  a  significant  stake  were 
provided  with  notice  and  an 
opportunity  to  comment  on  a  proposed 
rule  change.  For  example,  pilot 
programs  that  might  be  eligible  for 
exemption  could  potentially  function  as 
alternatives  to  trading  through  a 
market's  primary  system.  In  such 
circumstances,  these  programs  would 
affect  not  only  investors  whose  orders 
are  executed  on  such  systems,  but  also 
investors  and  traders  who  were  not 
given  the  opportunity  to  use  the  pilot 
program.  Moreover,  customers  who 
placed  orders  in  the  exchange's  main 
trading  system  could  also  be  a^ected, 
e.g.,  if  their  orders  did  not  have  an 
opportunity  to  interact  with  orders 
executed  through  the  pilot  program.  For 
these  reasons,  it  may  not  be  appropriate 
to  make  a  rule  filing  exemption 
available  for  pilot  programs  that  trade 
the  same  securities,  operate  during  the 
same  time  of  day,  or  have  similar 
trading  structures  as  a  market's  main 
trading  system  or  are  otherwise  linked 
to  a  market's  primary  operations. 

In  addition,  the  Commission  could 
consider  the  appropriate  standards  for 
determining  whether  a  particular 
proposal  would  qualify  as  a  pilot 
program.  Other  issues  to  be  considered 
would  include  whether  any  exemption 
for  pilot  programs  should  be  limited  in 
duration,  even  if  the  programs  did  not 
reach  significant  volume,  and  what 
would  be  the  appropriate  measure  for 
determining  when  a  program  would 
have  limited  volume  in  light  of  all 
relevant  factors. ^os  Finally,  the 
Commission  could  consider  how  SROs 
would  notify  the  Commission  and  the 
SROs'  participants  prior  to 
implementing  a  pilot  program,  and 
disclose  to  participants  in  the  pilot 
program  whether  the  quality  or  type  of 
execution  capabilities  of  the  pilot 
system  differ  from  those  of  the 
exchange's  established  systems. 

Question  90:  Would  it  be  feasible  for 
the  Commission  to  expand  the  scope  of 
rules  eligible  for  expedited  treatment 
pursuant  to  Section  19(b)(3)(A)  without 
jeopardizing  the  investor  protection  and 


'<"  As  discussed  above,  whether  a  trading  system 
has  enough  volume  to  have  significant  market 
impact  will  differ  depending  upon,  among  other 
things,  the  size  and  liquidity  of  the  market  for  the 
instruments  traded. 
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market  integrity  benefits  of  Commission 
oversight  of  exchange  and  other  SRO 
rule  changes?  If  so,  to  what  types  of  rule 
filings  should  immediate  effectiveness, 
pursuant  to  Section  19(b)(3)(A),  be 
extended? 

Question  91 :  If  the  Commission 
expands  the  scope  of  rule  filings  eligible 
for  treatment  under  Section  19(b)(3)(A) 
to  include,  for  example,  certain  types  of 
new  products,  what  conditions  or 
representations  should  be  required  of  an 
SRO  to  ensure  that  the  proposed  rule 
change  is  eligible  for  expedited 
treatment  under  Rule  19b-4? 

Question  92:  Should  the  Commission 
exempt  markets'  proposals  to 
implement  new  trading  systems, 
separate  from  their  primary  trading 
operations,  from  rule  filing 
requirements?  If  so,  should  SROs  be 
permitted  to  operate  pilot  programs 
under  such  an  exemption  if  they  trade 
the  same  securities,  operate  during  the 
same  hours,  or  utilize  similar  trading 
procedures  as  the  SRO's  main  trading 
system?  Should  there  be  a  limit  on  the 
number  of  pilot  programs  an  SRO  can 
operate  under  an  exemption  at  any  one 
time?  What  other  conditions  should 
apply  to  such  exemption? 

B.  Surveillance  and  Enforcement 

Technological  advances  have  greatly 
increased  an  exchange's  ability  to  fulfill 
its  enforcement  obligations  imder  the 
Exchange  Act  efficiently  and  cost 
effectively.  Some  sponsors  of  trading 
systems  have  suggested  that  automated 
trading  activity  requires  less  extensive 
surveillance,  and  that  markets  with  fully 
automated  trading  should  not  be 
required  to  conduct  the  same 
surveillance  as  non-automated 
exchanges.  This  suggestion  may  be 
based  in  part  on  the  view  that 
automation  of  trading  algorithms  may 
make  it  more  difficult  for  participants  to 
trade  in  violation  of  the  trading  rules 
embedded  in  those  algorithms.  While 
automation  and  embedded  algorithms 
alone  cannot  prevent  insider  trading  or 
market  manipulation, 2*'*  automation 
may  make  it  easier  to  detect  potential 
and  attempted  abuses  by  providing  a 
full  audit  trail  of  trading  activity.  By 
circumscribing  peirticipant  trading 
activity,  automation  can  also  reduce  the 
resources  that  must  be  devoted  to 
monitoring  trading  activities,  which, 
consequently,  would  reduce  the  costs  of 
exchange  regulation.  For  example, 
failures  by  market  makers  to  fulfill  their 
obligation  to  honor  quotations  are  easier 


to  detect  in  a  fully  automated 
environment. 207  Accordingly,  the 
Commission  is  considering  whether 
fully  automated  markets  may  be  able  to 
fulfill  their  regulatory  obligations  in 
non-traditional  ways. 

Existing  Commission  initiatives  and 
SRO  plans  that  coordinate  supervision 
of  broker-dealers  that  are  members  of 
more  than  one  SRO  ("common 
members")  could  also  apply  to  newly 
registered  exchanges.  For  example, 
while  exchanges  are  required  to  enforce 
compliamce  by  their  members  (and 
persons  associated  with  their  members) 
with  applicable  laws  and  rules,  the 
Commission  has  used  its  authority 
under  sections  17  and  19  of  the 
Exchange  Act  to  allocate  oversight  of 
common  members  to  particular 
exchanges,  and  to  exempt  exchanges 
from  enforcement  obligations  with 
respect  to  persons  that  are  associated 
widi  a  membfer,  but  that  are  not  engaged 
in  the  securities  business. ^o*  In  order  to 
avoid  unnecessary  regulatory 
duplication,  the  Commission  appoints  a 
single  SRO  as  the  designated  examining 
authority  ("DEA")  to  examine  common 
members  for  compliance  with  the 
financial  responsibility  requirements.2<» 
When  an  SRO  has  been  named  as  a 
common  member's  DEA,  all  other  SROs 
to  which  the  conunon  member  belongs 
are  relieved  of  the  responsibility  to 
examine  the  firm  for  compliance  with 
applicable  financial  responsibility 
rules. 2'°  Consistent  with  past 
Commission  action,  the  Commission 
could  continue  to  designate  one  SRO, 
such  as  the  NASD  or  the  NYSE,  as  the 
primary  DEA  for  common  members  of 
exchanges.  The  Commission  has  also 
permitted  existing  SROs  to  contract 
with  each  other  to  allocate  non-financial 
regulatory  responsibilities.^"  For 


example,  the  Commission  has  approved 
a  regulatory  plan  filed  by  the  Amex, 
CBOE,  NASD,  NYSE,  PCX,  and  the  Phlx 
that  designates,  with  respect  to  each 
common  member,  an  SRO  participating 
in  the  plan  as  a  broker-dealer's  options 
examination  authority.  This  designated 
SRO  has  sole  regulatory  responsibility 
for  certain  options-related  trading 
matters.2'2  An  SRO  participating  in  a 
regulatory  plan  is  relieved  of  regulatory 
responsibilities  with  respect  to  a  broker- 
dealer  member  of  such  an  SRO,  if  those 
regulatory  responsibilities  have  been 
designated  to"  another  SRO  under  the 
regulatory  plan.  These  programs  could 
also  be  applicable  to  newly  registered 
exchanges. 

These  plans  permit  an  SRO  to  allocate 
its  oversight  obligations  with  respect  to 
certain  members'  compliance  with 
various  requirements.  They  do  not 
permit  an  SRO  to  allocate  its  oversight 
obligations  with  respect  to  the  activities 
taking  place  on  its  market.  Currently, 
enforcement  and  disciplinary  actions  for 


'o' While  automation  may  reduce  the  cost  and 
increase  the  effectiveness  of  a  market's  surveillance 
program,  a  responsible  party  must  still  be  able  to 
recognize  potentially  manipulative  activity  and,  in 
many  cases,  review  trading  records. 


»"  See  NASD  21(a)  Report,  supra  note  20,  at  28 
and  45  for  discussion  of  failures  by  market  makers 
on  the  Nasdaq  market  to  honor  their  quotations  or 
to  "back  away."  and  steps  that  the  NASD 
undertook,  as  part  of  its  settlement  with  the 
Commission,  to  upgrade  its  capabilities  to  detect 
and  prevent  such  backing  away. 

»>«See  17  CFR  240.17d-2;  17  CFR  240.19g2-l. 

»"  With  respect  to  a  common  member.  Section 
17(d)(1)  of  the  Exchange  Act  authorizes  the 
Commission,  by  rule  or  order,  to  relieve  an  SRO  of 
the  responsibility  to  receive  regulatory  reports,  to 
examine  for  and  enforce  compliance  with 
applicable  statutes,  rules  and  regulations,  or  to 
perform  other  specified  regulatory  functions.  15 
use.  78q(d){l). 

2 10  See  Securities  Exchange  Act  Release  No.  23192 
(May  1.  1986)  51  FR  17426  (May  12.  1986). 
Moreover, 'Section  108  of  the  1996  Amendments. 
supra  note  68.  adds  a  provision  to  Section  1 7  of  the 
Exchange  Act  that  calls  for  improving  coordination 
of  supervision  of  members  and  elimination  of  any 
unnecessary  and  burdensome  duplication  in  the 
examination  process. 

^"  Rule  17d-2  under  the  Exchange  Act  permits 
SROs  to  establish  joint  plans  for  allocating  the 


regulatory  responsibilities  imposed  by  the  Exchange 
Act  with  respect  to  common  members.  Securities 
Exchange  Act  Release  No.  12935  (Oct.  28.  1976).  41 
FR  49093  (Nov.  8.  1976).  In  addition  to  the 
regulatory  responsibilities  it  otherwise  has  under 
the  Exchange  Act.  the  SRO  to  which  a  firm  is 
designated  under  these  plaiis  assumes  regulatory 
responsibilities  allocated  to  it.  Under  Rule  17d-2(c). 
the  Commission  may  declare  any  joint  plan 
effective  if.  after  providing  notice  and  opportunity 
for  comment,  it  determines  that  the  plan  is 
necessary  or  appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster  cooperation 
and  coordination  among  the  SROs,  to  remove 
impediments  to  and  foster  the  development  of  a 
national  market  system  and  a  national  clearance 
and  settlement  system,  and  in  conformity  with  the 
factors  set  forth  in  section  17(d)  of  the  Exchange 
Act.  The  Commission  has  approved  plans  filed  by 
the  equity  exchanges  and  the  NASD  for  the 
allocation  of  regulatory  responsibilities  pursuant  to 
Rule  17d-2.  See.  e.g..  Securities  Exchange  Act 
Release  No.  13326  (Mar.  3,  1977),  42  FR  13878 
(Mar.  14, 1977)  (NYSE/ Amex):  Securities  Exchange 
Act  Release  No.  13536  (May  12,  1977),  42  FR  26264 
(May  23,  197^)  (NYSE/BSE);  Securities  Exchange 
Act  Release  No.  14152  (Nov.  9.  1977),  42  FR  59339 
(Nov.  16.  1977)  (NYSE/CSE);  Securities  Exchange 
Act  Release  No.  13535  (May  12,  1977),  42  FR  26269 
(May  23, 1977)  (NYSE/CHX);  Securities  Exchange 
Act  Release  No.  13531  (May  12,  1977).  42  FR  26273 
(May  23,  1977)  (NYSE/PSE):  Securities  Exchange 
Act  Release  No.  14093  (Oct.  25,  1977),  42  FR  57199 
(Nov.  1, 1977)  (NYSE/Phlx):  Securities  Exchange 
Act  Release  No.  15191  (Sep.  26,  1978),  43  FR  46093 
(Oct.  5.  1978)  (NASD/BSE.  CSE,  CHX  and  PSE);  and 
Securities  Exchai»ge  Act  Release  No.  16858  (May 
30,  1980).  45  FR  37927  (June  5,  1980)  (NASD/BSE. 
CSE.  CHX  and  PSE). 

"'  See  Securities  Exchange  Act  Release  No  20158 
(Sept  8.  1983),  48  FK  41265  (Sept.  14,  1983).  The 
SRO  designated  under  the  plan  as  a  broker-dealer's 
options  examination  authority  is  responsible  for 
conducting  options-related  sales  practice 
examinations  and  investigating  options-related 
customer  complaints  and  terminations  for  cause  of 
associated  persons.  The  designated  SRO  is  also 
responsible  for  examining  a  firm's  compliance  with 
the  provisions  of  applicable  federal  securities  laws 
and  the  rules  and  regulations  thereunder,  its  own 
rules,  and  the  rules  of  any  SRO  of  which  the  firm 
is  a  member.  Id. 


violations  relating  to  transactions 
executed  in  an  SRO's  market  or  rules 
unique  to  that  SRO  must  be  retained  by 
that  SRO.  Existing  exchanges  generally 
employ  personnel  and  establish 
extensive  programs  to  fulfill  this 
responsibility.  Fully  automated 
exchanges,  however,  might  be  able  to 
contract  with  other  exchanges  to 
perform  these  activities  while  retaining 
ultimate  responsibility  for  ensuring  that 
these  activities  are  performed.  Fully 
automated  exchanges  can  produce 
comprehensive,  instantaneous 
automated  records  that  can  be 
monitored  remotely.  As  a  result,  it  may 
be  possible  for  such  an  exchange  to 
contract  with  another  exchange  to 
perform  its  day-to-day  enforcement  and 
disciplinary  activities.  The  Commission 
could  consider  whether  allowing  an 
automated  market  to  do  so  would  be 
consistent  with  the  public  interest. 

Another  approach  would  be  for  fully 
automated  exchanges  to  form  a  separate 
SRO  solely  for  the  purpose  of  overseeing 
the  activities  of  their  markets.  This  SRO, 
rather  than  the  automated  exchanges, 
would  have  the  responsibility  for 
bringing  enforcement  and  disciplinary 
actions  for  violations  relating  to 
transactions  executed  on  those 
exchanges.  The  Commission  seeks 
comment  on  the  advisability  and 
feasibility  of  such  an  approach. 

Question  93:  Do  differences  between 
automated  and  non-automated  trading 
require  materially  different  types  or 
degrees  of  surveillance  or  enforcement 
procedures? 

Question  94:  Which  Exchange  Act 
requirements  applicable  to  registered 
exchanges,  if  any,  could  be  minimized 
or  eliminated  without  jeopardizing 
investor  protection  and  market 
integrity? 

Question  95:  If  an  automated 
exchange  coatracts  with  another  SRO  to 
perform  its  day-to-day  enforcement  and 
disciplinary  activities,  should  this  affect 
the  exchange's  requirement  to  ensure 
fair  representation  of  its  participants 
and  the  public  in  its  governance? 

Question  96:  If  an  exchange  contracts 
with  another  entity  to  perform  its 
oversight  obligations,  should  that 
exchange  continue  to  have 
responsibility  under  the  Exchange  Act 
for  ensuring  that  those  obligations  are 
adequately  fulfilled? 

VI.  Costs  and  Benefits  of  Revising  the 
Regulation  of  Domestic  Markets 

The  two  alternatives  discussed  in 
Section  IV  could  provide  significant 
benefits  to  U.S.  securities  markets  and 
market  participants.  By  integrating  all 
significant  markets  in  the  market 
regulatory  framework,  these  proposals 


would  bolster  the  effectiveness  of  the 
national  market  system  by  better 
protecting  market  participants.  For 
example,  if  the  Commission  were  to 
continue  to  regulate  alternative  trading 
systems  as  broker-dealers,  but  adopted 
additional  regulations  (the  first 
approach  discussed  in  Section  IV),  the 
market  as  a  whole  would  benefit  from 
the  additional  transparency  provided  by 
the  public  reporting  of  all  orders 
submitted  to  alternative  trading  systems. 
Moreover,  enhancing  the  surveillance  of 
trading  on  alternative  trading  systems 
would  benefit  the  public  by  preventing 
fraud  and  manipulation.  Similarly,  by 
regulating  alternative  trading  systems 
under  a  tiered  approach  to  exchange 
regulation,  investors  and  other  market 
participants  could  benefit  because,  as 
exchanges,  significant  alternative 
trading  systems  would  be  prohibited 
from  unfairly  denying  access,  taking 
discriminatory  action  agaiiist 
participants,  imposing  unreasonably 
discriminatory  fees,  or  establishing 
anticompetitive  rules.  In  addition, 
because  significant  alternative  trading 
systems  would  be  required  to  directly 
participate  in  market-wide  plans  such  as 
the  CQS.  CTA.  OPRA,  and  ITS. 
investors  could  benefit  from  reductions 
in  misallocations  of  capital, 
inefficiency,  and  trading  fragmentation. 
Moreover,  under  the  proposed 
reinterpretation  of  "exchange," 
investors  and  the  integrity  of  the  market 
generally  could  benefit  from  alternative 
trading  systems  sharing  SRO 
responsibilities  with  currently 
registered  exchanges.  In  peulicular,  the 
Commission's  ability  to  prevent  fraud 
and  manipulation  would  be 
strengthened. 

The  Commission  also  recognizes  that 
the  proposals  discussed  in  this  release 
would  have  a  substantial  impact  on  the 
allocation  of  regulatory  costs  among 
market  participants.  In  particular,  the 
additional  obligations  contemplated 
under  both  alternative  proposals  to 
revise  domestic  market  regulation  could 
impose  costs  on  alternative  trading 
systems.  For  example,  alternative 
trading  systems  could  be  required  to 
adopt  rules  to  prevent  fraud  and 
manipulation,  promote  just  and 
equitable  principles  of  trade,  and  not 
impose  any  unnecessary  or 
inappropriate  burden  on  competition. 
Alternative  trading  systems  could  also 
be  required  to  establish  mechanisms  to 
assure  regulatory  oversight  of  their 
participants  and  review  their  listing 
procedures.  In  addition,  there  would 
also  be  costs  associated  with  joining 
market- wide  plans,  such  as  the  CQS, 
CTA,  ITS.  OPRA.  and  OTC-UTP.  These 


costs,  however,  would  at  least  partially 
be  offset  because  most  alternative 
trading  systems  would  no  longer  be 
regulated  as  broker-dealers.  In  addition, 
because  alternative  trading  systems,  as 
exchanges,  would  share  the 
responsibilities  of  self-regulation,  the 
regulatory  burden  carried  by  currently 
registered  exchanges  should  be  reduced. 
In  contrast,  integrating  these  alternative 
trading  systems  into  the  mechanisms  of 
the  national  market  system  through 
broker-dealer  regulation  could  entail 
additional  costs  for  the  trading  systems 
as  well  as  their  supervising  SROs. 

Question  97:  What  costs  to  investors 
and  other  market  participants  are 
associated  with  the  current  regulation  of 
alternative  trading  systems  as  broker- 
dealers?  Specifically,  what  costs  are 
associated  with  the  potential  denial  of 
access  by  an  alternative  trading  system? 

Question  98:  What  costs  are 
associated  with  each  of  the  alternatives 
for  revising  market  regulation  discussed 
above?  For  example,  would  either  of  the 
two  principal  alternatives  discussed  in 
Section  IV  above  impose  costs  by 
limiting  iimovation?  Would  these  costs 
be  greater  than  those  imposed  by  the 
current  regulatory  approach? 

Question  99:  What  regulatory  costs 
can  be  shared  by  markets  operating 
simultaneously  as  self-regulatory 
organizations,  and  what  regulatory  costs 
must  be  borne  by  each  market 
individually?  What  are  the  relative 
magnitudes  of  these  costs  (as  a 
proportion  of  total  costs)? 

Question  100:  Are  there  innovations 
or  adjustments  that  can  be  made  to 
market  wide  plans  such  as  CQS,  CTA 
and  ITS  that  will  lead  to  lower 
regulatory  costs  for  exchanges  under 
any  of  the  alternatives  for  regulating 
domestic  markets? 

Question  101;  Total  regulatory  costs 
vary  with  a  variety  of  factors  (e.g., 
volume  of  trade,  degree  of  technology 
applied  in  trade).  Of  these  factors, 
which  are  most  relevant  in  considering 
the  alternatives  discussed  above?  For 
example,  recognizing  that  some  market 
mechanisms  may  rely  on  some  factors 
more  than  others,  to  what  extent  are 
regulatory  costs  greater  for  particular 
mechanisms  than  others? 

Question  1 02:  What  costs  are 
associated  with  the  responsibilities  of 
an  SRO?  Will  the  costs  to  existing  SROs 
be  reduced  by  registering  significant 
alternative  trading  systems  as 
exchanges? 

Question  103:  What  regulatory 
burdens  currently  inhibit  iimovation  of 
trading  systems?  How  will  the 
alternatives  discussed  above  change  the 
incentives  for  innovation? 
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Question  104:  Will  the  alternatives 
discussed  above  impose  costs  on 
systems  that  differ  depending  on  the 
nature  of  the  trade?  For  example,  will 
the  proposed  regulatory  revisions 
change  the  costs  of  trades  directly 
between  customers  relative  to  the  costs 
of  trades  between  a  customer  and  a 
dealer? 

Vn.  Regulation  of  Foreign  Market 
Activities  in  the  United  States 

A.  The  Need  for  a  Clear  Regulatory 
Structure  to  Address  U.S.  Investors' 
Electronic  Cross-Border  Trading 

In  addition  to  significantly  changing 
the  way  domestic  markets  operate, 
technology  has  given  U.S.  investors  new 
and  varied  options  for  accessing  foreign 
markets.  The  desire  of  many  investors  to 
diversify  their  portfolios  through  foreign 
investment  has  already  resulted  in  an 
exponential  increase  in  trading  in 
foreign  securities  by  U.S.  persons.^" 
The  use  of  advanced  technology  by 
broker-dealers,  markets,  and  other 
entities  has  the  potential  to  greatly 
increase  institutions'  and  other  U.S. 
investors'  cross-border  trading 
opportunities,  to  make  cross-border 
trading  both  more  efficient  and  more 
affordable,  and  to  promote  competition 
among  global  markets  and 
intermediaries. 

Until  recently,  in  order  to  obtain 
current  information  regarding  foreign 
market  activity  and  to  purchase  or  sell 
securities  on  a  foreign  market,  a  U.S. 
investor  typically  contacted  a  U.S. 
broker-dealer  by  telephone  or  facsimile. 
The  U.S.  broker-dealer  would  then  give 
the  investor  current  information  and 
transmit  the  investor's  order  to  a  foreign 
broker-dealer  member  of  the  foreign 
market  2'*  on  which  the  security  was 
traded.  Alternatively,  the  U.S.  investor 
could  contact  a  foreign  broker-dealer 
member  of  the  foreign  market  directly. 
Today,  however,  it  is  possible  for  U.S. 
investors  to  obtain  real-time  information 
about  trading  on  foreign  markets  from  a 
number  of  different  sources  and  to  enter 
and  execute  their  orders  on  those 
markets  electronically  from  the  United 
States. 

For  example,  an  investor  that  is  not  a 
member  of  a  foreign  market  can 


2'3  Between  1980  and  1995,  the  total  activity  by 
U.S.  persons  in  foreign  securities  grew  from  S53.1 
billion  (o  S2,573.6  billion,  representing  over  a 
4700%  increase.  Securities  Industry  Association, 
1996  Securities  Industry  Fact  Book  67  (forthcoming 
)une  1997). 

-><  A$  used  in  this  release,  a  "member"  of  a 
foreign  market  includes  any  person  to  which  a 
foreign  market  provides  access  for  the  purpose  of 
effecting  transactions  on  that  market.  This  would 
include  any  person  that  is  a  full  or  limited  member 
of  a  foreign  market  or  that  the  foreign  market  allows 
to  electronically  access  its  trading  facilities. 


nonetheless  trade  directly  on  that 
market  using  electronic  interfaces,  by 
linking  to  the  market  through  a  member 
of  that  market  (typically  the  investor's 
broker-dealer).  The  market  member 
provides  a  direct,  automated  link 
between  the  customer  and  the  foreign 
market  by  connecting  the  customer's 
computer  system  directly  to  its  own, 
which  is  also  connected  with  the  foreign 
market.  This  may  be  accomplished  in  a 
variety  of  ways,  including  through  the 
use  of  proprietary  software,  leased  lines 
or  a  public  network  such  as  the  Internet. 
The  member's  systems  will  then 
automatically  distribute  market 
information  to  the  U.S.  investor  and 
route  the  investor's  orders  directly  to 
the  market.  Through  these  types  of 
"pass-through"  linkages,  the  non- 
member  customer  can  enjoy  electronic 
trading  capabilities  that  are  equivalent 
to  the  trading  privileges  of  a  member  of 
the  foreign  market.  From  the  broker- 
dealer's  and  customer's  perspectives, 
this  type  of  "pass-through"  service 
enables  the  investor  to  send  orders 
through  the  electronic  interface  without 
the  broker-dealer  having  prior 
knowledge  of  each  order  or  manually 
interpositioning  itself  in  the  trading 
process.  As  a  result,  orders  routed 
electronically  by  a  customer  to  the 
exchange  remain  under  the  customer's 
control  until  the  moment  of  execution. 
This  is  in  contrast  to  traditional 
brokerage  activities  involving  orders 
that  are  routed  from  a  customer  to  a 
foreign  market  member  (or  its  affiliate], 
and  &om  the  member  to  the  exchange. 
From  the  perspective  of  the  foreign 
market,  orders  sent  by  a  broker-dealer 
customer  through  a  member's  electronic 
interface  may  be  indistinguishable  from 
orders  placed  directly  by  the  member.  2" 
Some  broker-dealers  have  also  begun  to 
facilitate  trading  directly  on  the 
facilities  of  foreign  markets  in  which 
those  broker-dealers  are  not  members, 
for  their  U.S.  customers  or  affiliates. 
This  is  typically  accomplished  through 
agreement  or  affiliation  with  a  local 
member  of  that  market. 

In  addition  to  allowing  investors  that 
are  not  members  to  trade  directly  on 
foreign  markets,  technological  advances 
have  enabled  market  members 
themselves  to  trade  from  remote 
locations  outside  of  particular  markets' 
home  countries.  Many  foreign  markets 
have  integrated  new  technology  into 
their  trading  processes  in  recent  years, 
either  by  using  computers  in 
combination  with  traditional  floor 


trading  procedures,^'*  or  by  completely 
automating  their  trading  facilities.^'^ 
This  enhanced  technology  enables 
members  of  those  markets  to  trade 
without  being  physically  present  on  a 
market  "floor"  or  establishing  a  physical 


'■^  Although  orders  originate  from  a  non-member, 
they  are  electronically  identified,  or  "stamped,"  as 
coming  from  the  member  providing  the  interface. 


'••For  example,  in  September  1994.  the 
Amsterdam  Stock  Exchange  introduced  a  new 
electronic  trading  system  that  permits  banks  and 
broker-dealers  to  effect  wholesale  trades  on-screen 
using  the  Automatic  Interprofessional  Dealing 
System  Amsterdam  ("AIDA").  This  system  permits 
exchange  participants  to  enter  bids  and  oRers  and 
to  execute  trades  via  a  remote  computer  located  in 
their  offices.  The  Netherlands.  Institutional 
Investor,  Inc.,  Sept.  16,  1996,  at  11;  The  Amsterdam 
Stock  Exchange — An  Overview — Amsterdam  Stock 
Exchange,  Business  Monitor.  Mar.  30,  1995. 
Similarly,  Frankfurt's  Deutsche  Borse  provides 
remote  access  in  London.  Amsterdam.  Paris,  and 
Zurich,  and  has  attracted  44  remote  members.  The 
number  of  remote  members  of  the  Deutsche  Borse 
is  predicted  to  swell  to  at  least  100  within  three  to 
five  years.  Laura  Covill,  Sunrival  of  the  Fittr^,  ABI/ 
INFORM,  Aug.  1996,  at  60.  In  addition,  the  Athens 
Stock  Exchange  has  installed  an  electronic  trading 
system  that  allows  members  to  execute  orders  via 
exchange-owned  terminals.  Internet  Site  of  the 
Athens  Stock  Exchange,  address:  http:// 
www.ase.gr/waser.htm  (Dec.  5.  1996). 

"'For  example,  since  1989,  OM  Stockholm 
(formerly  the  Stockholm  Stock  Exchange)  has  been 
completely  electronic,  and  has  remote  members  in 
London,  Denmark,  Norway,  Finland,  and 
Switzerland.  OMLX.  the  London  Securities  ft 
Derivatives  Exchange,  which  is  owned  by  the  same 
company  as  OM  Stockholm,  is  also  a  completely 
electronic  trading  system.  See  Laura  Covill, 
Survjvoi  of  the  Fittest.  ABI/INFORM,  Aug.  1996,  at 
60;  Hugh  Camegy,  Survey — Swedish  Banking;  Two 
Dynamic  Exchanges,  Fin.  Times,  June  20,  1996.  at 
6.  Tradepoint,  a  London-based  electronic  stock 
exchange,  started  tradiitg  in  September  1995.  See 
Henry  Harrington,  Survey  of  European  Stock 
Exchanges.  Fin.  Times,  Feb.  16. 1996  The  Paris 
Bourse  is  now  an  entirely  computerized  stock 
market.  Supercac,  a  system  linked  to  member  firms 
and  other  intermediaries  collecting  client  orders, 
went  on  line  in  April  1995  and  allows  for 
continuous,  automated  trade  execution  to  take  place 
on  the  Paris  Bourse  See  Internet  Site  of  The  Paris 
Stock  Exchange,  address;  http;//www.bourse-de- 
paris.fr  (Nov.  6. 1996);  Henry  Harrington.  Survey  of 
European  Stock  Exchanges.  Fin.  Times.  Feb.  16. 
1996.  The  purchase  by  the  Toronto  Stock  Exchange 
("TSE")  of  the  Paris  Siourse's  Supercac  software 
enabled  the  TSE  to  close  its  floor  on  April  24,  1997. 
See  Toronto  Stock  Exchange  Qoses  its  Trading 
Floor.  The  Wall  Street  J.,  Apr.  24,  1997,  at  CIS. 
Other  examples  of  completely  automated  exchange* 
include  the  MEFF  Rents  Fi)a  and  MEFF  Renta 
Variable  in  Spain,  the  New  Zealand  Stock 
Exchange,  the  Korean  Stock  Exchange,  the 
Philippine  Stock  Exchange,  the  Singapore  Stock 
Exchange,  and  the  Thailand  Stock  Exchange. 
Foreign  futures  and  options  markets  have  also 
embraced  electronic  trading  systems.  For  example, 
the  Tokyo  International  Financial  Futures 
Exchange,  the  Osaka  Futures  and  Options 
Exchange,  the  Swiss  Options  and  Financial  Futures 
Exchange,  the  Irish  Futures  and  Options  Exchange, 
and  the  New  Zealand  Futures  and  Options 
Exchanges  are  completely  electronic.  See  Hughes 
Levecq  ft  Bruce  W.  Weber,  Electronic  Markets  and 
Floor  Markets:  Competition  for  Trading  Volumes  in 
Futures  and  Options  Exchanges.  Center  for 
Research  on  Information  Systems.  Working  Paper 
Series  No.  IS-95-20.  June  15.  1995;  Allan  D.  Grody 
&  Hughes  Levecq.  Past.  Present  and  Future:  The 
Evolution  and  Development  of  Electronic  Finartcial 
Markets.  Center  for  Research  on  Informatioo 
Systems.  Working  Paper  Series  No.  IS-95-21.  Nov. 
1993. 
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presence  in  a  market's  home  country.  As 
a  result,  several  foreign  markets  have 
begun  to  offer  their  members  in  non- 
U.S.  jurisdictions  "remote"  access  to 
their  trading  facilities,  typically  by 
installing  proprietary  market  terminals 
in  the  members'  offices,  by  providing 
data  feeds  or  codes  for  use  with  software 
operated  through  the  members'  own 
computers,  or  by  allowing  members  to 
access  a  market's  trading  facilities 
through  third  party  service  vendors  or 
public  networks  (such  as  the  Internet). 
In  recent  years,  several  foreign  markets 
have  proposed  permitting  U.S.  broker- 
dealers  and  institutional  investors  to 
become  market  members  through 
similar  remote  access  arrangements.^'*  If 
this  remote  access  were  offered  in  the 
United  States,  U.S.  investors  would 
have  the  ability  to  trade  directly  on 
foreign  markets  and  to  bypass  broker- 
dealers. 

These  are  examples  of  ways  in  which 
U.S.  investors  might  access  foreign 
markets.  As  technology  evolves  and 
investor  comfort  with  electronic  trading 
increases,  other  types  of  access  will 
likely  develop  as  well,  including  those 
that  may  make  greater  use  of  the 
Internet. 

1.  The  Applicability  of  the  U.S. 
Regulatory  Structure  to  the  Activities  of 
Access  Providers  Has  Not  Been 
Expressly  Addressed 

When  a  foreign  market,  broker-dealer, 
or  other  entity  provides  the  type  of 
direct  foreign  market  access  described 
above  to  investors  located  in  the  United 
States  (hereinafter  referred  to  as  an 
"access  provider"),  its  activities 
typically  differ  from  both  traditional 
brokerage  activities  and  the  activities  of 
exchanges.  The  Commission  to  date  has 
not  expressly  addressed  the  regulatory 
status  of  entities  that  provide  U.S. 
persons  with  the  ability  to  trade  direcdy 
on  foreign  markets  from  the  United 
States.  While  some  access  providers 
may  be  registered  as  U.S.  broker-dealers 
because  of  their  other  activities,  the  lack 


"•  For  example,  Deutsche  Terminborse  ("DTB"), 
Germany 'i  electronic  futures  and  options  market, 
installed  computer  terminals  in  the  United  States 
for  trading  non-U. S.  futures  products.  See  Letter 
from  Andrea  M.  Corcoran,  Director.  Division  of 
Trading  and  Markets,  Commodity  Futures  Trading 
Commission,  to  Lawrence  H.  Hunt,  jr..  Esq.,  Sidley 
k  Austin  (Feb.  29,  1996)  (no-action  letter 
authonzing  DTB  to  install  and  use  computer 
terminals  in  the  United  States  in  connection  with 
the  purchase  and  sale  of  certain  futures  and  options 
contracts).  The  no-action  letter  explicitly  did  not 
address  securities  law  issues.  See  also  Mark  ). 
Arend.  Securities  Trading  How  Electronic  Markets 
Empower  Institutional  Investors.  Global  Investment, 
Dec.  1996.  at  30:  The  Netherlands.  Institutional 
Investor.  Inc.,  Sept.  16,  1996.  at  11:  Laura  Covill. 
Survival  of  the  Fittest.  ABl/INFORM,  Aug.  1996.  at 
60:  Business.  Legal  News  from  Around  Europe. 
Buraff  Publications.  May  13.  1996. 


of  regulatory  guidance  in  this  context 
has  discouraged  other  parties  from 
offering  U.S.  persons  foreign  market 
access.  Similarly,  foreign  markets  have 
been  reluctant  to  permit  U.S.  persons  to 
become  members  of  their  markets 
without  assurances  from  the 
Commission  that  they  would  not  be 
required  to  register  as  national  securities 
exchanges.^"  The  Commission  therefore 
is  soliciting  comment  on  how  best  to 
address  U.S.  investors'  increasing  access 
to  foreign  markets.  Specifically,  the 
Commission  requests  comment  on 
whether  investors  could  benefit  bom  a 
clearer  regulatory  framework  for  entities 
that  provide  U.S.  investors  with  the 
technological  capability  to  trade  direcUy 
on  foreign  markets  from  the  United 
States. 

2.  U.S.  Investors'  Ability  to  Trade 
Directly  on  a  Foreign  Market  And 
Investor  Protection  Concerns  Under  the 
Federal  Securities  Laws 

In  addressing  issues  raised  by  cross- 
border  trading,  it  is  important  to  ensure 
that  investors  are  provided  with  certain 
key  protections  under  the  federal 
securities  laws.  From  an  investor's 
perspective,  trading  on  a  foreign  market 
through  an  access  provider  is  often 
indistinguishable  from  trading  on  a 
domestic  market.  These  similarities 
could  lead  many  investors  to  expect  that 
such  trading  would  be  subject  to  the 
same  protections  provided  by  the  U.S. 
securities  laws.  There  are.  however, 
significant  differences  in  the  protections 
available  to  investors  trading  on 
domestic  U.S.  markets,  and  those 
available  to  investors  trading  on  foreign 
markets  from  the  United  States.  For 
example,  the  U.S.  securities  laws 
provide  significant  protections  to 
investors  trading  on  U.S.  markets.  These 
protections  include  assurances  that 
markets  and  intermediaries  will  disclose 
information  regarding  the  rules 
governing  trading  operations,  as  well  as 
requirements  regarding  transaction 
reporting  and  issuer  disclosure 
practices.  In  addition,  U.S.  securities 
laws  provide  the  Commission  with  the 
tools  to  detect  and  deter  fraud  and 
manipulation.  Because  foreign  securities 
laws  are  generally  not  designed  to 
provide  these  protections  to  U.S. 
investors  that  directly  trade  on  their 
markets,  in  the  absence  of  disclosure 
these  differences  have  the  potential  to 
mislead  U.S.  investors  that  have  come  to 
rely  on  the  U.S.  securities  laws. 


'"Several  foreign  markets  have  proposed  to 
provide  U.S.  investors  with  direct  electronic  access 
to  their  trading  systems.  In  conjunction  with  these 
proposals,  the  foreign  markets  have  requested 
certain  relief  from  U.S.  exchange  and  broker-dealer 
registration  requirements. 


The  Commission  has  been  examining 
alternative  regulatory  frameworks  for 
addressing  these  concerns.  As  an  initial 
matter,  the  optimal  framework  for 
addressing  these  issues  should  not 
impose  unnecessary  obligations  on 
foreign  markets  that  could  effectively 
preclude  U.S.  investors  from  taking 
advantage  of  an  otherwise  efficient, 
cost-effective  investment  alternative. 
Cross-border  trading  opportunities  may 
raise  concerns,  however,  that  U.S. 
investors  may  not  receive  sufficient 
disclosure  about  foreign  markets  or 
foreign  issuers  and  their  securities.  As 
foreign  markets  are  made  increasingly 
accessible  to  U.S.  investors  through 
technological  advances,  therefore,  the 
Commission  should  examine  how  to 
ensure  that  investors  will  receive 
sufficient  information  to  make  informed 
decisions. 

B.  Regulating  Foreign  Market  Activities 
in  the  United  States 

The  Commission's  goal  is  to  initiate  a 
dialogue  as  to  how  to  develop  a 
consistent,  long-term  approach  that 
clarifies  the  application  of  the  U.S. 
securities  laws  to  the  U.S.  activities  of 
foreign  markets.  Any  such  approach 
must  not  impose  unnecessary  regulatory 
costs  on  cross-border  trading  and,  at  the 
same  time,  must  allow  the  Commission 
to  oversee  foreign  markets'  activities  in 
the  United  States  and  protect  U.S. 
investors  under  the  U.S.  regulatory 
framework.  There  are  several  ways  to 
achieve  these  goals.  As  discussed  below, 
for  example,  the  Commission  could  (1) 
rely  solely  on  a  foreign  market's  home 
country  regulator;  (2)  require  all  foreign 
markets  to  register  as  national  securities 
exchanges  or  apply  for  an  exemption 
from  registradon;  or  (3)  develop  a 
tailored  regulatory  scheme  designed  to 
regulate  the  entity  that  provides  U.S. 
investors  with  the  ability  to  trade 
directly  on  foreign  markets,  rather  than 
regulating  the  foreign  market  itself.  The 
Commission  solicits  comments  on 
whether  any  other  alternatives  could 
achieve  the  goals  discussed  above. 

Question  105:  What  regulatory 
approaches  would  best  address  the 
concerns  raised  by  the  development  of 
automated  access  to  foreign  markets? 
Would  these  approaches  differ  if  U.S. 
investors  accessed  foreign  markets  in 
ways  other  than  those  described  above, 
such  as  through  the  Internet?  Are  there 
any  other  alternative  approaches  that 
could  be  more  appropriate? 

1 .  Sole  Reliance  on  Foreign  Markets' 
Home  Country  Regulation 

One  option  could  be  for  the 
Commission  to  rely  solely  on  the  laws 
of  the  primary  regulators  of  foreign 
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markets,  if  those  foreign  markets  are 
subject  to  regulation  comparable  to  U.S. 
securities  regulation.  Under  this 
approach,  the  Commission  could 
specify  foreign  markets  that  it 
determines  are  subject  to  comparable 
regulation.  In  determining  whether  a 
foreign  market  is  subject  to  comparable 
regulation,  the  foreign  regulatory 
structure  could  be  viewed  as  a  whole  to 
determine  whether  it,  in  its  design  and 
implementation,  adequately  addresses 
the  key  protections  provided  by  U.S. 
securities  laws.  The  Commission  could 
make  this  determination  on  a  case-by- 
case  basis  or  it  could  establish  certain 
standards  governing  the  determination. 
Under  the  latter  approach,  if  a  foreign 
market  met  those  enumerated  standards, 
the  foreign  market  could  be  considered 
subject  to  "comparable"  regulation.-^" 

This  approach  might  have  several 
advantages.  First,  it  could  provide 
regulatory  certainty  to  foreign  markets 
entering  the  United  States.  Second,  it 
would  not  impose  any  additional 
regulatory  costs  on  foreign  markets.  As 
a  result,  foreign  markets  would  be  able 
to  provide  their  services  to  U.S. 
investors  at  lower  cost.  Third,  this 
approach  would  recognize  that 
principles  of  international  comity 
support  reasonable  deference  to  a  home 
country's  governance  of  its  own 
markets,  particularly  with  respect  to 
trading  in  the  securities  of  home 
country  issuers. 

Despite  these  advantages,  an  approach 
that  relies  solely  on  foreign  regulation 
has  significant  drawbacks.  As  discussed 
above,  a  U.S.  investor  trading  on  a 
foreign  market  through  an  access 
provider  may  incorrectly  assume  that 
such  trading  is  subject  to  the  same 
protections  as  trading  on  U.S.  markets. 
Foreign  laws,  however,  may  differ 
significantly  from  U.S.  securities 
laws.-*'  For  example,  under  the  federal 
securities  laws,  a  registered  exchange 
must  establish  rules  that  describe  its 
trading  processes,  file  those  rules  with 
the  Commission  (which  publishes  them 
for  comment),  and  enforce  those  rules 
fairly  among  its  members.  These 
requirements  are  designed  to  enable 
investors  to  make  informed  decisions 
about  the  risks  and  benefits  of  trading  in 
a  particular  market.  U.S.  investors  rely 
on  the  availability  and  accuracy  of  the 
information  provided  by  markets,  as 
well  as  the  information  provided  by 
intermediaries,  when  making  their 
investment  decisions.  Many  foreign 


markets,  however,  do  not  require  a 
similar  level  of  disclosure. 

The  practices  of  foreign  markets  in 
areas  that  affect  market  integrity  can 
also  differ  significantly  from  those  of 
U.S.  exchanges.  For  example,  some 
foreign  markets  are  not  subject  to  laws 
designed  to  prevent  insider  trading  or 
other  forms  of  market  manipulation  that 
are  prohibited  in  the  United  States.  In 
addition,  U.S.  securities  laws  require 
market  makers  and  specialists  to  have 
firm  quotes, ^^^  and  to  display  certain 
customer  limit  orders.--^  They  also 
require  U.S.  markets  and  certain 
participants  to  report  most  trades  for 
public  dissemination  within  90 
seconds.22'»  On  the  other  hand,  many 
foreign  markets  do  not  require  market 
participants  to  report  trading  activity  as 
quickly  as  under  U.S.  law.^^s  and  do  not 
publicly  disseminate  such  information 
as  promptly  as  U.S.  markets.  Some 
foreign  markets  also  do  not  require 
companies  to  provide  financial  and 
other  material  information  to  investors 
as  often  or  as  completely  as  is  required 
under  U.S.  law.  Moreover,  the  methods 
of  calculating  and  reporting  financial 
information  that  are  used  on  foreign 
markets  often  differ  from  U.S.  standards. 
U.S.  investors  trading  electronically  on 
foreign  markets  from  the  United  States 
may  not  have  access  to  complete 
information  regarding  these  transaction 
reporting  and  issuer  disclosure  practices 
so  as  to  evaluate  whether  published 
information  is  current. 

Foreign  markets  also  may  not  be 
subject  to  regulations  designed  to 
provide  regulators  with  the  tools  to 
detect  and  deter  behavior  that  is 
prohibited  under  U.S.  securities  laws, 
such  as  fraud,  manipulation,  or  insider 
trading.  For  example,  unlike  domestic 
exchanges,  which  are  required  to 
comply  with  federal  securities  laws  and 
to  enforce  compliance  with  such  laws 


'^  It  could  be  appropriate  to  permit  foreign 
markets  regulated  solely  under  the  laws  of  their 
home  country  to  trade  only  foreign  securities  with 
U.S.  persons.  Possible  deflnitions  of  the  term 
"foreiga  securities"  are  discussed  below. 

"'  See  supra  Section  VII.A.2. 


-"  Exchange  Act  Rule  1 1  Acl-1 . 1 7  CFR 
240.11AC1-1. 

"'Exchange  Act  Rule  llAcl-4, 17  CFR 
240.1  lAcl-4. 

"*  Pursuant  to  the  terms  of  the  CTA  Plan,  tee 
supra  notes  166  and  167,  it  is  the  responsibility  of 
all  participant  exchanges  and  the  NASD  to  report 
all  sales  transactions  as  promptly  as  possible,  and 
establish  collection  procedures  to  ensure  that  90% 
of  such  last  sale  reports  are  provided  within  90 
seconds  of  execution.  CTA  Plan.  Section  VIII. 
Market  rules  also  require  participants  to  report 
trades  within  90  seconds  after  execution  or 
designate  them  as  being  late.  See,  e.g.,  NASD  Rule 
4632.  A  pattern  or  practice  of  late  reporting  without 
exceptional  circumstances  may  be  considered 
inconsistent  with  high  standards  of  commercial 
honor  and  just  and  equitable  principles  of  trade  in 
violation  of  NASD  Rule  2110. 

2"  Other  foreign  markets  allow  market 
participants  to  delay  reporting  of  certain  trades.  For 
example,  the  London  Stock  Exchange  allows 
members  to  delay  publication  of  certain  large  block 
trades  for  up  to  60  minutes. 


by  their  members, ^^  foreign  markets 
may  have  less  comprehensive 
surveillance,  examination,  or 
enforcement  capabilities.  In  addition, 
many  foreign  markets  are  not  required 
under  the  laws  of  their  home  covmtries 
to  preserve  the  trading  information  that 
would  enable  an  investigation  to  be 
commenced  under  U.S.  law.  Without 
adequate  recordkeeping,  it  could  be 
difficult  for  the  Commission  to  detect 
fraudulent  or  other  illegal  activity  being 
conducted  through  access  providers.--^ 

An  equally  important  component  of 
the  Commission's  ability  to  detect  and 
investigate  violations  of  the  federal 
seciirities  laws  is  access  to  trading 
information.  Even  if  a  foreign  market 
maintains  comprehensive  trading 
records,  it  may  be  constrained  by  local 
law  from  sharing  these  records  or  other 
market  information  with  U.S. 
regulators.  *28  Unless  the  Commission 
has  access  to  trading  records,  its  ability 
to  fully  investigate  and  bring 
enforcement  actions  for  violations  of  the 
U.S.  securities  laws  could  be 
undermined. 

U.S.  investors  may  also  expect  that, 
because  they  are  trading  on  foreign 
markets  from  the  United  Stales,  they 
will  be  able  to  file  private  actions  to 
recover  losses  arising  from  trading  on 
those  markets.  In  reality,  the  foreign 
nature  of  such  trading  may  prevent  U.S. 
investors  from  filing  such  claims  in  U.S. 
courts,  from  obtaining  evidence  to 
support  their  claims,  from  serving 
process  on  defendants,  or  from 
enforcing  judgments. 

In  sum,  although  relying  on  foreign 
market  regulation  could  provide 
regulator)'  certainty  and  allow  foreign 
markets  and  access  providers  to  provide 
their  services  to  U.S.  investors,  it  may 
not  provide  U.S.  investors  with  certain 
essential  protections  they  have  come  to 
expect.  The  Commission  seeks  comment 
on  whether  this  option  is  feasible  and 
consistent  with  the  federal  securities 
laws. 

Question  106:  If  the  Commission  were 
to  rely  solely  on  a  foreign  market's 
primary  regulator,  how  could  it  address 
the  investor  protection  and  enforcement 
concerns  discussed  above? 


'^ See  supra  Section  U.B.I. 

"'  As  the  Commission  staff  stated  in  its  1994 
report  on  the  U.S.  equity  markets,  the  Commission 
also  has  a  signiHcant  regulatory  interest  in  ensuring 
that  foreign  markets  are  not  used  by  U.S.  broker- 
dealers  to  circumvent  the  application  of  U.S. 
regulatory  requirements  to  the  detriment  of  U.S. 
persons  complying  with  those  requirements.  See 
Market  2000  Study,  supra  note  14.  at  VII-4. 

-»  See  generally  Technical  Committee  of  the 
International  Organization  of  Securities 
Commissions  (IOSCO).  Report  on  Issues  Raised  for 
Securities  and  Futures  Regulators  by  Under- 
Regulated  and  Uncooperative  )urisdictions  5  (Oct. 
1994). 
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2.  Requiring  Foreign  Markets  to  Register 
as  National  Securities  Exchanges 

A  second  option  could  be  to  require 
foreign  markets  with  U.S.  activities  to 
register  as  national  securities  exchanges 
under  the  Exchange  Act  or  to  satisfy 
criteria  for  exemption  from  exchange 
registration. ^29  Foreign  markets  that 
offer  their  services  to  U.S.  persons 
would  have  to  comply  with  the  same 
regulatory  obligations  as  U.S. 
exchanges.  Under  this  approach,  U.S. 
investors  trading  on  foreign  markets 
would  be  provided  with  the  same 
protections  they  have  when  trading  on 
U.S.  markets.  This  could  address  the 
concern  that,  because  trading  on  a 
foreign  market  may  be  indistinguishable 
from  trading  on  a  domestic  market, 
investors  may  be  led  to  expect  that  such 
trading  would  be  subject  to  the  same 
protections  provided  by  the  U.S. 
securities  laws.  This  approach  also 
could  ensure  that  any  foreign  markets 
that  offer  services  to  U.S.  investors 
would  provide  the  same  protections  as 
registered  or  exempted  exchanges,  such 
as  disclosure  of  trading  rules, 
transparency,  timely  transaction 
reporting,  and  T+3  clearance  and 
settlement. 

The  U.S.  regulatory  scheme 
applicable  to  exchanges,  however,  is  not 
necessarily  designed  to  accommodate 
entities  that  only  engage  in  limited 
activities  in  the  United  States  and  that 
are  primarily  regulated  in  foreign 
jurisdictions.  It  may  not  be  feasible, 
therefore,  to  regulate  a  foreign  market's 
activities  under  a  regulatory  scheme  that 
applies  to  domestic  markets, 
particularly  if  a  foreign  market's  only 
activity  in  the  United  States  is  to 
provide  its  U.S.  members  with  the 
ability  to  trade  directly  on  its  facilities 
or  to  allow  its  members  to  provide  U.S. 
persons  with  electronic  linkages  to  trade 
outside  of  the  United  States.  For 
example,  U.S.  exchange  regulation 
could  conflict  with  the  regulation  to 
which  these  markets  are  already  subject 
in  their  home  countries  or  could  subject 
these  markets  to  unnecessarily 
duplicative  and  expensive  obligations. 
Any  approach  to  regulating  the  U.S. 
activities  of  these  foreign  markets 
should  attempt  to  minimize  conflict 
with  obligations  imposed  by  their 
primary  regulators.  There  may  also  be 
limits  on  the  Commission's  jurisdiction 
to  impose  exchange  requirements  on 
foreign  markets  that  have  remote  access 


arrangements  with  U.S.  persons.  The 
Commission  seeks  comment  on  whether 
this  option  is  feasible  and  consistent 
with  the  federal  securities  laws. 

Question  107:  Should  the 
Commission  require  foreign  markets 
with  only  limited  activities  in  the 
United  States  to  register  as  national 
securities  exchanges  or  obtain  an 
exemption  from  such  registration?  How 
would  this  affect  U.S.  persons  trading 
directly  on  foreign  markets? 

3.  Regulating  Access  Providers  to 
Foreign  Markets 

A  third  approach  could  be  to  regulate 
the  access  providers  to  foreign  markets, 
including  broker-dealers,  rather  than 
regulating  the  foreign  markets 
themselves.  Entities  that  provide  U.S. 
investors  with  the  technological 
capability  to  trade  directly  on  a  foreign 
market's  facilities  appear  to  fall  into  two 
basic  categories.  The  first  category 
includes  those  entities  that  distribute  or 
publish  information  regarding 
transactions  on  a  foreign  market,  and 
provide  a  direct  electronic  link  on 
behalf  of  the  U.S.  members  of  that 
foreign  market.  This  category  of  access 
providers  could  be  regulated  as  SIPs.^'*' 
Under  this  approach,  foreign  markets, 
information  vendors,  and  other  parties 
that  provide  U.S.  members  with  the 
ability  to  trade  directly  on  foreign 
markets  could  either  register  as  SIPs 
themselves,  or  could  choose  instead  to 
have  another  registered  SIP  provide  this 
capability  to  U.S.  persons.  This 
approach  could  also  provide  a  safe 
harbor  from  exchange  registration  for 
foreign  markets  regulated  abroad  that 
choose  to  conduct  their  limited  U.S. 
activities  through  a  registered  SIP. 

The  second  category  of  access 
providers  consists  of  those  U.S.  and 
foreign  broker-dealers  that  provide  U.S. 
persons  who  are  not  members  of  a 
foreign  market  with  the  technological 
capability  to  trade  directly  on  a  foreign 
market.  Through  their  own  or  another 
broker-dealer's  electronic  linkage  to  a 
foreign  market,  broker-dealer  access 
providers  enable  their  customers  to 
trade  directly  on  the  facilities  of  those 
foreign  markets.^-''  Because  this  access 
is  provided  in  a  manner  that  is 
functionally  equivalent  to  that  provided 
by  SIP  access  providers,  it  presents  the 
same  risks  to  U.S.  investors.  Therefore, 


'^Currently,  the  only  available  exemption  from 
exchange  registration  is  based  on  limited  volume  of 
transactions.  15  U.S.C.  78(e).  As  discussed  in 
Section  IV. B  above,  however,  the  Commission  is 
soliciting  comment  on  using  its  exemplive  authority 
under  section  36  of  the  Exchange  Act  to  create  a 
new  category  of  exempted  exchanges. 


^J"  See  infra  note  235  and  accompanying  text  for 
a  discussion  of  the  statutory  definition  of  SIP. 
Registered  SIPs  are  required  to  comply  with  Section 
11 A  of  the  Exchange  Act. 

2"  A  broker-dealer  would  not  be  considered  an 
access  provider  to  a  foreign  market's  trading 
facilities,  however,  if  it  handled  the  execution  of  its 
customer  orders  on  foreign  markets  as  part  of  its 
traditional  brokerage  activities. 


similar  basic  requirements,  such  as 
recordkeeping,  reporting,  disclosure, 
and  antifraud  requirements,  could  be 
applied  to  both  SIP  and  broker-dealer 
access  providers. 

Such  an  approach,  based  on  the 
regulation  of  access  providers,  might 
have  several  advantages  over  the  two 
alternatives  discussed  above.  First, 
regulating  only  the  U.S.  activities  of 
foreign  markets  and  other  entities  might 
reduce  the  likelihood  of  conflict  with' 
foreign  markets'  home  country 
regulations.  Second,  creating  a 
regulatory  framework  tailored  for 
foreign  markets  could  ensure 
appropriate  protections  for  U.S. 
investors  and  clarify  the  regulatory 
status  of  foreign  markets  and  other 
entities  with  only  limited  activities  in 
the  United  States.  Third,  establishing  a 
regulatory  structure  that  focuses  on  the 
limited  activities  occurring  in  the 
United  States,  rather  than  on  the 
activities  that  a  foreign  market  or  third 
party  conducts  primarily  in  a  foreign 
country,  may  be  more  consistent  with 
the  Commission's  mandate  under  the 
Exchange  Act.^^^  Finally,  this  approach 
recognizes  that  U.S.  investors  trajje 
directly  on  foreign  markets  through  a 
variety  of  sources,  and  could  permit  the 
Commission  to  regulate,  in  a  similar 
manner,  all  entities  that  provide  this 
service. 

Question  108:  How  can  the 
Commission  best  achieve  its  goal  of 
regulating  the  U.S.  activities  of  foreign 
markets?  Commenters  should  take  into 
consideration  that  foreign  markets  are 
regulated  abroad,  that  there  is  a 
potential  for  international  conflicts  of 
law,  and  that  the  Commission  has 
jurisdictional  limits.  Given  the 
difficulties  of  surveilling  public 
networks  such  as  the  Internet,  would  an 
access  provider  approach  be  workable? 

a.  Access  Providers  to  U.S.  Members  of 
Foreign  Markets 

Entities  that  provide  U.S.  members  of 
foreign  markets  with  the  technological 
capability  to  trade  directly  on  these 
markets  from  remote  locations  could  be 
regulated  as  SIPs  under  section  11 A  of 
the  Exchange  Act.  Section  11 A  was 
enacted  by  Congress  more  than  twenty 
years  ago  to  create  a  statutory 
framework  for  the  integration  of 
automation  into  the  securities 
markets. 2'^  Through  this  section. 
Congress  sought  to  ensure  that  "the 
securities  markets  and  the  regulations  of 
the  securities  industry  remain  strong 


"J  See  generally  15  U.S.C  7Bdd(b). 

"> Section  llA  of  the  Exchange  Act  was  adopted 
as  part  of  the  1975  Amendments.  Pub.  L.  No.  29. 
89  Slat.  97  (1975). 
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and  capable  of  fostering  [the] 
fundamental  goals  [of  the  Exchange  Act] 
under  changing  economic  and 
technological  conditions."  ^'^ 

While  Congress  did  not  focus  on 
cross-border  trading  specifically. 
Section  11 A  provides  a  regulatory  basis 
to  address  changes  in  the  markets  that 
result  from  the  development  of  a  global, 
electronic  marketplace.  Section  llA 
extended  the  Commission's  oversight 
authority  to  "any  person  engaged  in  the 
business  of  (i)  collecting,  processing,  or 
preparing  for  distribution  or 
publication,  or  assisting,  participating 
in,  or  coordinating  the  distribution  or 
publication  of,  information  with  respect 
to  transactions  in  or  quotations  for  any 
security  ...  or  (ii)  distributing  or 
publishing  ...  on  a  ciurent  and 
continuing  basis,  information  with 
respect  to  such  transactions  or 
quotations."  ^35  Congress  gave  the 
Commission  authority  to  require  such 
entities — referred  to  as  SIPs — to  register 
with  the  Commission  and  to  establish 
rules  governing  SIP  activities.  All 
registered  SEPs  must  carry  out  their 
functions  in  a  manner  consistent  with 
the  Exchange  Act  and  report  to  the 
Commission  denials  or  limitations  of 
access  to  the  services  they  provide.  The 
Commission  has  the  authority  to  review 
those  decisions  in  much  the  same 
marmer  as  it  reviews  denials  or 
limitations  of  access  to  the  services 
offered  by  registered  U.S.  exchanges. 

Because  information  processing  and 
dissemination  are  critical  components 
of  today's  automated  market,  the 
definition  of  SIP  potentially  covers  a 
broad  range  of  entities  that  facilitate 
communications  among  investors, 
intermediaries,  and  markets.  To  date, 
however,  only  SIPs  that  process 
information  exclusively  on  behalf  of  a 
U.S.  exchange  or  securities  association 
(known  as  "exclusive  processors")  ^^ 
have  been  required  to  register  with  the 
Commission.  Congress  exempted  non- 
exclusive SIPs  from  the  Section  llA 
registration  requirements  until  such 


"«S.  Rep.  No.  75.  supra  note  22.  at  3. 

"'  Exchange  Act  section  3(a)(22).  IS  U.S.C. 
78c(a)(22). 

"* Exchange  Act  section  3(a)(22)(B).  15  U.S.C. 
78c(a)(22J(B).  An  "exclusive  processor"  is  any 
securities  information  processor  (which  is  defined 
in  Section  3(a)(22)(A))  that:  "directly  or  indirectly, 
engages  on  an  exclusive  basis  on  behalf  of  any 
national  securities  exchange  or  registered  securities 
association  or.  any  national  securities  exchange  or 
registered  securities  association  which  engages  on 
an  exclusive  basis  on  its  own  behalf,  in  collecting, 
processing,  or  preparing  for  distribution  or 
publication  any  information  with  respect  to  (i) 
transactions  or  quotations  on  or  effected  or  made  by 
means  of  any  facility  of  such  exchange  or  (ii) 
quotations  distributed  or  published  by  means  of  any 
electronic  system  operated  or  controlled  by  such 
associabon."  Id. 


time  as  the  Commission,  by  rule  or 
order,  finds  that  the  registration  of  such 
non-exclusive  SIPs  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  for  the 
achievement  of  the  purposes  of  section 
11  A.  The  Commission  has  not  yet 
promulgated  any  such  rules  or  orders.^^' 

The  Commission  could  use  its 
authority  to  register  and  oversee  non- 
exclusive SIPs  in  order  to  establish  a 
regulatory  framework  that  could 
accommodate  U.S.  investors'  and 
intermediaries'  participation  in  foreign 
markets  from  the  United  States.  For 
example,  any  non-exclusive  SIP  could 
be  required  to  register  with  the 
Commission  under  section  11 A  if  it  met 
the  statutory  definition  of  a  SIP  with 
respect  to  securities  traded  or  approved 
for  trading  on  a  foreign  market  and  if  it 
provided  a  facility  or  means  through 
which  a  U.S.  person  could  transmit 
orders  to  a  foreign  market  of  which  the 
U.S.  person  is  a  member. 

This  approach  may  have  several 
advantages.  For  example,  it  would 
clarify  the  regulatory  status  of  foreign 
markets  that  arrange  for  U.S.  investors 
to  be  members  of  their  trading  facilities 
frtim  the  United  States.  As  discussed 
above,  several  foreign  markets  have 
been  reluctant  to  provide  U.S.  persons 
with  direct  trading  capability  without 
receiving  assurances  from  the 
Commission  that  they  would  not  be 
required  to  register  as  national  securities 
exchanges  under  section  5  of  the 
Exchange  Act.  If  the  Commission's 
concerns  regarding  the  effects  of  U.S. 
investors'  direct  trading  on  foreign 
markets  could  be  addressed  through  SIP 
regulation,  there  might  be  no  overriding 
interest  in  regulating  these  limited 
activities  of  foreign  exchanges  in  the 
United  States  under  section  5.  The 
Commission  therefore  solicits  comment 
on  the  advantages  of  this  approach.  The 
Commission  is  also  soliciting  comment 
on  whether  it  would  be  appropriate  to 
create  a  "safe  harbor"  from  exchange 
registration  for  bona  fide  "^  foreign 
markets  that  conduct  all  their  securities 
activities  in  the  United  States  through  a 
registered  SIP. 


"'Exchange  Act  section  llA(b)(l).  15  U.S.C 
78k-l(b)(l).  In  1975.  the  Commission  adopted  Rule 
llAb2-l  and  Form  SIP,  which  provide  that  each 
SIP  that  is  required  to  be  registered  pursuant  to 
Section  llA(b)(l)  of  the  Exchange  Act  (j.e., 
exclusive  SIPs)  must  file  an  application  for 
registration  on  Form  SIP.  Securities  Exchange  Act 
Release  No.  11673  (Sept.  23.  1975),  40  FR  45448 
(October  2,  1975).  Currently,  there  are  five  exclusive 
processors  registered  under  Section  llA:  (1)  The 
Consolidated  Tape  Association.  (2)  the 
Consolidated  Quotation  System.  (3)  the  Securities 
Industry  Automation  Corporation,  (4)  Nasdaq,  and 
(5)  the  Options  Price  Reporting  Authority. 

"»  See  infra  Section  VIl.B.l.c.(i). 


Question  109:  What  would  be  the  best 
way  for  the  Commission  to  regulate  the 
limited  U.S.  activities  of  foreign  markets 
that  provide  remote  access  to  U.S. 
members? 

Question  110:  When  should  an  entity 
be  required  to  register  with  the 
Commission  as  a  non-exclusive  SIP 
imder  section  11 A  of  the  Exchange  Act? 
For  example,  should  the  activities 
described  above  require  registration  as  a 
SIP? 

Question  111:  If  the  SIP  approach 
were  adopted,  is  it  likely  that  U.S. 
members  of  foreign  markets  would  wish 
to  transmit  their  orders  to  such  markets 
through  more  than  one  SIP  registered 
with  the  Commission?  If  so,  should  all 
but  one  of  those  SIPs  be  exempt  from 
registration? 

Question  1 12:  Under  the  SIP 
approach,  should  foreign  markets  that 
allow  their  U.S.  members  to  transmit 
their  orders  solely  through  a  registered 
SIP  have  a  safe  harbor  from  registration 
as  national  securities  exchanges? 

Question  1 13:  What  type  of  activities 
should  a  registered  SDR  be  permitted  to 
conduct  on  behalf  of  a  foreign  market 
without  the  SIP  or  the  foreign  market 
registering  as  an  exchange? 

b.  Broker-Dealer  Access  Providers 

A  U.S.  or  foreign  broker-dealer  that 
provides  U.S.  persons  with  terminals, 
software,  access  codes,  or  other  means 
of  direcUy  trading  on  the  facilities  of  a 
foreign  market  through  a  member's 
interface  with  that  market,  provides 
those  U.S.  persons  with  trading 
capabilities  that  are  functionally 
equivalent  to  those  of  market  members, 
as  described  above.  These  types  of 
arrangements  therefore  present  the  same 
risks  to  U.S.  investors  and  investor 
protection  concerns  as  described  above. 
An  example  of  this  type  of  arrangement 
is  where  a  broker-dealer's  customer  is 
provided  with  the  technological 
capability  to  direct  the  execution  of  its 
orders  by  viewing  a  foreign  exchange's 
central  limit  order  book  and  then 
transmitting,  modifying,  or 
subsequently  cancelling  an  order  based 
on  the  information  in  the  limit  order 
book.^39  Although  the  customer's 
trading  on  the  foreign  exchange  may  be 
technically  or  legally  considered  to  be 
routed  by  the  foreign  market  member, 
the  customer  has  the  ability  to  use  the 
facilities  of  the  exchange  as  though  it 
were  a  member.  By  providing  U.S 
persons  with  the  capability  to  transmit 
directly,  and  to  direct  the  execution  of, 
orders  to  a  foreign  market,  the  broker- 
.  dealer  is  providing  services  that  go 


"'This  type  of  arrangement  is  commonly  referred 
to  in  this  context  as  a  broker-dealer  "give-up." 
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beyond  traditional  brokerage  services.^*" 
Because  these  services  are  a  relatively 
recent  development,  it  appears  that  only 
a  small  number  of  registered  broker- 
dealers  provide  this  type  of  direct 
automated  service  to  their  institutional 
customers.-""  In  view  of  these 
developments,  it  may  be  appropriate  to 
regulate,  in  the  manner  just  described 
for  SIP  access  providers,  both  foreign 
and  U.S.  broker-dealers  that  provide 
U.S.  persons  with  access  to  an 
automated  facility  or  means  through 
which  they  can  directly  transmit,  and 
direct  the  execution  of,  orders  on  a 
foreign  market. 

In  some  cases,  broker-dealers  provide 
their  customers  with  this  type  of  direct 
linkage  to  U.S.  exchanges  through 
systems  such  as  the  NYSE's  SuperDOT 
system. ^*^  Although  a  U.S.  exchange  has 
obligations  under  the  federal  securities 
laws  and  is  subject  to  Commission 
oversight,  a  foreign  market  does  not 
have  similar  obligations.  The  ability  to 
trade  directly  on  foreign  markets, 
therefore,  may  raise  investor  protection 
concerns. 

U.S.  registered  broker-dealers  are  also 
subject  to  a  panoply  of  regulations  and 
supervisory  requirements  intended  to 
protect  both  the  capital  markets  and 
investors,'*'  and  have  general  agency 
obligations  to  their  customers  under  the 
federal  securities  laws.  Nevertheless, 
these  requirements,  in  their  current 
form,  do  not  necessarily  address 
concerns  rai.sed  when  broker-dealers 
provide  automated  means  for  U.S. 
persons  to  trade  directly  on  foreign 
markets.  Consequently,  the  Commission 
could  separately  regulate  the  activities 
of  U.S.  broker-dealers  that  act  as  access 
providers. 

Foreign  broker-dealers  that  engage  in 
activities  as  broker-dealer  access 


'•This  type  of  electronic  " pass-through" 
arrangement  would  not  encompass  customer  orders 
executed  on  foreign  markets  by  broker-dealers  on 
behalf  of  their  customers  as  part  of  a  broker-dealers' 
traditional  brokerage  activities. 

"'  The  principal  additional  requirement  with 
which  registered  broker-dealers  that  are  access 
providers  to  foreign  markets  would  have  to  comply 
under  this  type  of  approach,  would  be  disclosure 
of  the  specific  risks  relating  to  the  trading  on 
foreign  markets.  Registered  broker-dealers  are 
already  subject  to  most  of  the  recordkeeping, 
reporting,  and  aniifraud  requirements  discussed  in 
Section  VII. B.l.c.(iii). 

'•"  See  supra  note  16. 

"^  For  example,  a  broker-dealer  is  required  to 
register  with  the  Commission,  become  a  member  of 
an  SRO  and  SIPC,  maintain  certain  minimum  levels 
of  net  capital,  segregate  customer  funds,  maintain 
certain  books  and  records,  and  make  periodic 
reports  to  the  Commission.  In  addition,  broker- 
dealers  are  subject  to  statutory  disqualification 
standards  and  the  Commission's  disciplinary 
authority.  See  Exchange  Act  section  15.  15  U.S.C. 
78o:  Securities  Investor  Protection  Act  of  1970.  15 
U.S.C.  78aaa.  See  also  17  CFR  240.15a-6. 


providers  eire,  in  most  cases,  exempt 
from  broker-dealer  registration  pursuant 
to  Rule  15a-6  under  the  Exchange 
Act. 2**  These  access  providers  therefore 
are  not  subject  to  the  same  requirements 
under  the  U.S.  securities  laws  as 
registered  broker-dealers.  The  question 
thus  arises  of  whether  the  Commission 
should  require  foreign  broker-dealers  to 
register  as  U.S.  broker-dealers  if  they  act 
as  access  providers  to  foreign  markets 
on  behalf  of  U.S.  persons.  Traditional 
broker-dealer  regulation  could  subject 
foreign  broker-dealers  to  requirements 
that  are  not  necessary  to  address 
concerns  raised  by  the  activities  of 
access  providers.  Such  requirements 
could  include  the  maintenance  of 
specified  capital,  and  SIPC  and  SRO 
membership.  Under  an  approach  that 
applied  to  broker-dealer  access 
providers,  however,  the  Commission 
could  subject  foreign  broker-dealers  that 
enable  U.S.  investors  to  trade  directly 
on  foreign  markets  to  a  regulatory 
framework  tailored  to  their  access 
provider  activities. 

Question  114:  What  types  of 
automated  broker-dealer  systems,  both 
operational  and  contemplated,  would  be 
encompassed  within  the  above 
description  of  access  providers  to 
foreign  markets?  How  widespread  are 
these  activities? 

Question  1 15:  Would  the  above 
description  of  broker-dealer  access 
providers  adequately  and  clearly 
exclude  traditional  brokerage  activities, 
particularly  handling  the  execution  of 
customer  orders  on  foreign  markets?  If 
not.  how  should  such  activities  be 
distinguished  from  traditional  brokerage 
activities,  particularly  traditional  cross- 
border  activities?  Should  U.S.  broker- 
dealers  that  provide  investors  with 
access  to  foreign  markets  be  subject  to 
any  additional  requirements? 

Question  116:  Should  foreign  broker- 
dealers  that  provide  U.S.  investors  with 
automated  access  to  foreign  markets  be 
required  to  register  as  broker-dealers  on 
the  basis  of  that  activity? 

c.  Requirements  Applicable  to  Access 
Providers 

If  the  Commission  were  to  regulate 
foreign  market  access  providers,  there 
are  a  number  of  conditions  that  could  be 
applied  to  these  entities.  For  example, 
as  discussed  further  below,  the 
Commission  could  subject  registered 
SIP  and  broker-dealer  access  providers 
to  recordkeeping,  reporting,  disclosure, 
or  antifraud  requirements. 


Question  1 1 7:  What  types  of 
conditions,  if  any,  should  the 
Commission  place  on  access  providers  if 
it  were  to  pursue  that  approach? 

(i)  Conditions  Relating  to  the  Type  of 
Foreign  Market 

Any  new  regulatory  approach 
developed  by  the  Commission  to 
address  the  unique  concerns  raised  by 
access  providers  would  not  be  intended 
as  an  alternative  regulatory  scheme  for 
U.S.  exchanges.  Accordingly,  any  such 
approach  would  be  applicable  only  to 
bona  fide  foreign  markets.  There  are  a 
variety  of  ways  the  Commission  could 
define  a  bono  fide  foreign  market.  For 
example,  a  bona  fide  foreign  market 
could  be  any  entity  that  meets  the 
definition  of  an  exchange  under  Section 
3(a)(1)  of  the  Exchange  Act  or  that 
otherwise  conducts  the  business  of  an 
exchange,  but  that  is  organized  and  has 
its  principal  place  of  business  outside  of 
the  United  States.  Any  national 
securities  exchange,  national  securities 
association,  or  exchange  exempt  from 
registration  piu'suant  to  a  Commission 
rule  or  order  would  not  be  considered 
a  bona  fide  foreign  market.  The 
Commission  could  also  exclude  from 
the  definition  of  a  bona  fide  foreign 
market  an  exchange  that  operates  a 
trading  facility  or  provides  terminals  in 
the  United  States. 

Another  issue  is  whether  SIP  and 
broker-dealer  access  providers  should 
be  permitted  to  transmit  orders  for  U.S. 
persons  only  to  foreign  markets  that 
would  be  able  to  share  information  with 
the  Commission  in  connection  with  an 
investigation.  As  discussed  above,  the 
ability  to  access  trading  and  other 
market  information  is  an  essential 
component  of  the  Commission's  ability 
to  detect  and  deter  fraud.  Therefore,  the 
Commission  could  require  a  level  of 
information  sharing  that  could  ensure 
that  the  Commission  has  the  ability  to 
obtain  necessary  information  from  a 
foreign  regulatory  authority  and  to 
obtain  meaningful  assistance  in  the  case 
of  fraud  or  manipulation  involving  U.S. 
persons  and  a  foreign  market's 
participants.^"'  For  example,  the 
Commission  could  require  access 
providers  to  enter  into  private 
contractual  agreements  with  foreign 
markets  to  which  orders  are  transmitted, 
under  which  foreign  markets  represent 


^^'This  release  does  not  address  any  issues  that 
may  be  raised  regarding  the  applicability  of  Rule 
1 5a-6  under  the  Exchange  Act  or  a  foreign  broker- 
dealer's  obligations  thereunder.  17  CFR  240.15a-6. 


'''Some  U.S.  exchanges  that  trade  derivative 
products  based  on  securities  primarily  traded  on 
foreign  markets  already  have  surveillance  sharing 
agreements  in  place.  These  surveillance  sharing 
agreements  typically  require  signatories  to  provide 
to  each  other,  upon  reasonable  request,  information 
about  market  trading  activity,  clearing  activity,  and, 
in  some  instances,  the  identities  of  the  purchasers 
and  sellers  of  securities. 
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that  they  are  not  prohibited  by  local  law 
from  sharing  information  with  the 
Commission  and,  as  a  condition  of 
registration,  agree  to  provide 
information  to  the  Commission  upon 
request.  Alternatively,  the  Commission 
could  designate  certain  foreign  markets 
that,  in  its  experience,  are  able  to  share 
information  with  the  Commission. 

Question  116:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  what  criteria  should  the 
Commission  use  in  determining 
whether  an  exchange  is  a  bona  fide 
foreign  market?  Should  a  market  be 
required  to  have  at  least  a  majority  of 
foreign  members  in  order  to  be  a  bona 
fide  foreign  market?  Should  the 
Commission  exclude  exchanges  that 
provide  terminals  in  the  United  States? 

Question  119:  Should  the 
Commission  regulate  as  a  U.S.  exchange 
any  market  that,  although  organized  and 
having  its  principal  place  of  business 
outside  of  the  United  States,  is  under 
common  control  with  or  controlled  by 
U.S.  persons,  or  whose  decisions 
regarding  trading  rules,  practices,  or 
procedures  are  made  by  U.S.  persons? 

Question  120:  What  factors  should  the 
Commission  use  in  determining 
whether  an  exchange  is  operating  a 
trading  facility  in  the  United  States  and 
is  not  a  bona  fide  foreign  market?  If 
exchange-owned  terminals  are  located 
in  the  United  States,  should  this 
constitute  operating  a  trading  facility  in 
the  United  States? 

Question  121:  What  effect  would  a 
reinterpretation  of  the  term  "exchange" 
under  section  3(a)(1)  of  the  Exchange 
Act  have  on  any  Commission  prop>osal 
to  regulate  SIP  and  broker-dealer  access 
providers? 

Question  122:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  should  the  Commission 
require  access  providers  to  transmit 
orders  only  to  foreign  markets  that  are 
willing  to  share,  and  capable  of  sharing, 
information  with  the  Commission  in 
connection  with  investigations 
involving  violations  of  U.S.  securities 
laws?  If  so,  what  standard  should  the 
Commission  use  in  determining 
whether  a  foreign  market  would  provide 
meaningful  assistance  to  the 
Commission?  If  commenters  believe  that 
SIP  and/or  broker-dealer  access 
providers  should  be  permitted  to 
transmit  orders  to  any  foreign  market, 
indicate  how  the  Commission  could 
ensure  that  it  has  the  ability  to  enforce 
the  applicable  provisions  of  the  federal 
securities  laws. 

Question  123:  Should  the 
Commission  require  access  providers  to 
transmit  orders  only  to  foreign  markets 
that  are  located  in  countries  that  have 


entered  into  arrangements  with  the 
Commission  to  provide  enforcement 
and  information  sharing  assistance? 

(ii)  Conditions  Relating  to  Type  of 
Persons  and  Securities 

Access  providers  could  be  limited  to 
providing  their  services  only  to  certain 
sophisticated  U.S.  institutional 
investors.  Another  alternative  could  be 
to  permit  broker-dealer  access  providers 
to  provide  their  services  to  all  U.S. 
investors,  but  restrict  the  type  of 
investors  to  which  SEP  access  providers 
could  provide  their  services.  The 
Commission  is  soliciting  comment  on 
whether  both  SIP  and  broker-dealer 
access  providers  should  provide  their 
services  only  to  certain  sophisticated 
U.S.  institutional  investors.  In  addition, 
the  Commission  solicits  comment  on 
whether  the  additional  customer 
protection  requirements  to  which 
registered  broker-dealers  are  subject 
should  mean  that  broker-dealer  access 
providers  should  be  allowed  to  provide 
their  services  to  all  U.S.  investors. 

Another  issue  to  be  considered  is 
whether  it  would  be  appropriate  to 
permit  SIP  and  broker-dealer  access 
providers  to  transmit  orders  from  U.S. 
persons  to  foreign  markets  only  for 
foreign  securities.  On  the  whole, 
transactions  in  securities  of  domestic 
issuers  have  a  greater  potential  to  affect 
the  U.S.  securities  markets  than 
transactions  in  securities  of  non-U.S. 
issuers,  where  the  primary  market  is 
typically  overseas.  Moreover,  when  a 
U.S.  access  provider  is  used  to  trade  the 
securities  of  domestic  issuers  on  a 
foreign  market,  the  foreign  market  could 
be  required  to  register  as  a  U.S. 
exchange  under  section  5  of  the 
Exchange  Act.^^ 

Question  124:  If  the  Commission 
regulated  access  providers  through  the 
approach  described  above,  should  SIP 
access  providers  be  limited  to  providing 
their  services  to  sophisticated 
institutions  or  should  they  be  allowed  to 
provide  any  U.S.  investor  with  the 
capability  of  directly  trading  on  foreign 
markets  as  members?  If  so,  should 
broker-dealer  access  providers  be 
subject  to  similar  requirements? 

Question  125:  If  the  Conunission 
permits  SIP  access  providers  to  offer 


"*U.S.  courts  have  interpreted  the  extraterritorial 
application  of  the  Exchange  Act  more  expansively 
when  the  securities  that  are  the  subject  of  the 
transaction  are  issued  by  a  U.S.  corporation.  See 
ITT  V.  Comfeld.  619  F.2d  909  (2d  Or  1980);  ITT 
V  Vencap.  Ltd.,  519  F.2d  1001.  1017  (2d  Or.  1975) 
("We  believe  that  Congress  intended  the  Exchange 
Act  to  have  extraterritorial  application  in  order  .  .  . 
to  protect  the  domestic  securities  market  from  the 
effects  of  improper  foreign  transactions  in  American 
securities.")  (quoting  Schoenbaum  v.  Firstbrook. 
405  F.2d  215.  206  (2d  Or.  1968)). 


their  services  only  to  broker-dealers  and 
certain  sophisticated  institutions,  how 
should  this  category  of  sophisticated 
institutions  be  defined? 

Question  126:  Should  the 
Commission  permit  SIP  and  broker- 
dealer  access  providers  to  transmit 
orders  to  foreign  markets  for  the 
securities  of  U.S.  issuers  or  only  for  the 
securities  of  non-U.S.  issuers? 

Question  127:  Should  the 
Commission  limit  the  ability  of  SIP  and 
broker-dealer  access  providers  to 
transmit  orders  to  foreign  markets  for 
the  securities  of  non-U.S.  issuers  if  the 
"principal  market"  for  those  securities 
is  located  in  the  United  States?  If  so, 
how  should  the  Commission  determine 
when  the  "principal  market"  of  a  non- 
U.S.  security  is  located  in  the  United 
States? 

Question  126:  If  the  Commission 
permits  SIP  and  broker-dealer  access 
providers  to  transmit  orders  to  foreign 
markets  only  for  securities  of  non-U.S. 
issuers,  how  should  the  Commission 
distinguish  between  U.S.  and  non-U.S. 
issuers? 

(iii)  Recordkeeping,  Reporting, 
Disclosure,  and  Antifraud  Requirements 

Recordkeeping  and  reporting 
requirements,  generally,  are  an 
important  component  of  the 
Commission's  oversight  role.  Adequate 
trading  records  are  invaluable  to  the 
Ciommission's  efforts  to  enforce  the 
antifraud  provisions  of  the  Exchange 
Act.  Without  adequate  records  and 
reports,  the  Commission  would  be 
unable  to  effectively  monitor,  evaluate, 
and  examine  the  activities  of  registered 
SIP  and  broker-dealer  access  providers. 

If  the  Commission  decides  to  adopt  a 
regulatory  framework  for  access 
providers,  such  recordkeeping  and 
reporting  requirements  could  be  crucial 
elements  in  enhancing  Commission 
oversight  of  their  activities,  and  in 
identifying  areas  where  surveillance  is 
needed  to  detect  fraudulent,  deceptive, 
and  manipulative  practices.  Records 
and  periodic  reports  could  also  assist 
the  Commission  in  gaining  an 
understanding  of  the  effects  of  foreign 
markets'  activities  in  the  United  States 
and  with  U.S.  persons.  For  example, 
these  recordkeeping  and  reporting 
requirements  could  be  similar  to  the 
requirements  currently  imposed  on 
broker-dealers  under  Exchange  Act  Rule 
17a-23.2*7  Specifically,  the  Commission 
could  require  access  providers  to  keep 
(i)  records  regarding  the  identity  of  their 


'"17  CTR  240.17a-23.  To  the  extent  that  an 
access  provider  that  is  a  U.S.  broker-dealer  is 
already  subfect  to  Rule  17a-23.  that  access  provider 
would  not  be  subject  to  duplicative  requirements. 
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U.S.  users;  (ii)  records  regarding  daily 
summaries  of  U-ading  and  time- 
sequenced  records  of  each  transaction 
effected  through  the  access  provider; 
(iii)  information  disseminated  to  U.S. 
investors,  such  as  quotation  and 
transaction  information  regarding 
foreign  securities  traded  on  foreign 
markets;  and  (iv)  copies  of  the 
membership  standards  used  by  each 
foreign  market  to  which  the  SIP 
provides  the  U.S.  members  of  the 
market  with  the  ability  to  trade  directly. 

In  addition,  access  providers  could  be 
required  to  file  periodic  reports.  Such 
periodic  reports  could  contain 
information  regarding  (i)  the  types  of 
securities  for  which  orders  are 
transmitted;  (ii)  the  names  of  users  of 
the  access  provider;  and  (iii)  certain 
transaction  information,  such  as  the 
total  volume,  number,  and  monetary 
value  of  transactions  for  each  foreign 
market  to  which  orders  are  transmitted. 

If  certain  entities  that  provide  U.S. 
investors  with  the  ability  to  trade 
directly  on  foreign  markets  were 
required  to  register  as  SIPs.  they  would, 
by  operation  of  section  11 A  of  the 
Exchange  Act.  be  required  to  notify  the 
Commission,  and  the  Commission 
would  be  required  to  review,  any 
limitations  or  prohibitions  of  access  to 
the  services  offered  by  such  SIPs.^"^ 
P\usuant  to  Section  11  A,  the 
Commission  would  be  required  to  set 
aside  any  action  only  if  it  determined 
that  such  action  was  unfairly 
exclusionary. 

In  addition  to  recordkeeping  and 
reporting  requirements,  the  Commission 
is  soliciting  comment  on  whether  access 
providers  could  be  required  to  make 
certain  disclosures  to  U.S.  investors. 
Disclosure  has  always  been  a 
cornerstone  of  the  Commission's  efforts 
to  protect  investors.  The  question 
becomes  what  types  of  specific 
disclosures  are  needed  to  ensure  that 
U.S.  persons  have  sufficient  information 
regarding  foreign  securities  traded  on  a 
particular  foreign  market  through  an 
access  provider.  For  example,  SIP  and 
broker-dealer  access  providers  could  be 


^■«  Exchange  Act  ssction  UA(b)(5).  15  U.S.C. 
78k-l(b)(S).  The  Senate  Committee  on  Banking, 
Housing  and  Urban  Affairs  report  on  the  Securities 
Acts  Amendments  of  1975  indicates  that  one  of  the 
purposes  of  expanding  the  Commission's  regulatory 
authority  over  the  processors  and  distributors  of 
market  information  was  "to  assure  that  these 
communications  networks  are  not  controlled  or 
dominated  by  any  particular  market  center,  to 
guarantee  fair  access  to  such  systems  *   ■   •  and  to 
prevent  any  competitive  restriction  on  their 
operation  no!  justified  by  the  purposes  of  the 
Exchange  Act."  S.  Rep  No  75.  94th  Cong..  1st  Sess. 
9(1975).  Under  Section  llA(b)(5)(A)  of  the 
Exchange  Act.  registered  SIPs  are  required  to  file 
notices  of  denial  or  limitation  of  access  with  the 
Commission   15  U.S.C.  78k-l(b)(5)(A). 


required  to  disclose  information  about 
the  material  risks  of  trading  on  foreign 
markets,  as  well  as  the  risks  of  using 
their  own  facilities.  Such  disclosure 
could  include  information  about  trading 
priorities  on  a  foreign  market  and 
notification  that  the  nature  and 
timeliness  of  pre-trade  and  post-trade 
information  provided  by  a  foreign 
market  differs  from  that  provided  by 
U.S.  registered  securities  exchanges.  In 
addition,  access  providers  could  be 
required  to  disclose  that  there  is  no 
guarantee  under  U.S.  law  that  clearance 
or  settlement  of  securities  trades  will 
occur.  SIP  and  broker-dealer  access 
providers  could  also  be  required  to 
disclose  system-related  risks,  including 
limitations  affecting  the  access 
providers'  capacity  to  disseminate 
timely  information  or  to  handle  users' 
orders  during  peak  periods. 

The  Commission  could  also  consider 
specific  antimanipulation  rules  for 
registered  SIP  and  broker-dealer  access 
providers  in  order  to  clarify  the 
obligations  imposed  upon  these  entities 
under  the  anti&aud  provisions  of  the 
federal  securities  laws.  The  Commission 
has  promulgated  rules  applicable 
specifically  to  registered  broker-dealers 
that  prohibit  them  from  engaging  in 
manipulative,  deceptive,  or  other 
fraudulent  activities.^-"  It  would 
initially  appear  that  SIP  and  broker- 
dealer  access  providers  should  be 
similarly  prohibited  from  engaging  in 
fraudulent,  deceptive,  or  manipulative 
activities.  For  this  reason,  the 
Commission  could  consider  the  need  for 
rules  supplementing  the  general 
prohibition  against  fraud  in  section 
10(b)  of  the  Exchange  Act,  and  Rule 
lOb-5  thereunder."*^  For  example,  it 
could  specifically  prohibit  access 
providers  from  distributing  or 
publishing  information  that  they  have 
reasonable  grounds  to  believe  is 
fraudulent,  deceptive,  or  manipulative, 
or  bom  colluding  to  promote  certain 
stocks  without  the  knowledge  of  U.S. 
investors. 

Question  129:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  should  they  be  required 
to  make  and  keep  records?  What  records 
should  registered  SIP  and  broker-dealer 
access  providers  he  required  to 
maintain? 

Question  150;  Should  access 
providers  be  required  to  file  periodic 
reports?  If  so.  what  information  should 
those  contain? 

Question  131:  Should  broker-dealer 
access  providers  be  required  to  keep 
records  of  denials  of  access  to  their 


services?  Should  they  be  required  to 
notify  the  Commission  of  such  denials 
of  access? 

Question  132:  What  types  of  risks 
should  be  disclosed  to  users  of  SIP  and 
broker-dealer  access  providers?  For 
example,  should  SIP  and  broker-dealer 
access  providers  be  required  to  disclose 
the  listing  and  maintenance  standards  of 
foreign  markets  to  which  they  transmit 
orders  on  behalf  of  U.S.  persons?  What 
would  be  the  costs  associated  with  such 
a  requirement? 

Question  133:  Should  access 
providers  be  required  to  make 
disclosures  to  sophisticated 
institutions? 

Question  154:  What  market 
information  should  SIP  and  broker- 
dealer  access  providers  be  required  to 
provide  to  the  users  of  their  services? 

C.  Addressing  the  Differences  Between 
U.S.  and  Foreign  Markets'  Listed 
Company  Disclosure  Standards 

As  the  Commission  develops  an 
approach  to  the  appropriate  regulation 
of  the  U.S.  activities  of  foreign  markets, 
it  must  also  address  the  issues  that  arise 
because  most  securities  traded  on 
foreign  markets  are  not  registered  under 
the  Securities  Act  or  the  Exchange  Act, 
and  the  issuers  of  those  securities  do  not 
file  reports  with  the  Commission. 
Section  5  of  the  Securities  Act  makes  it 
unlawful  for  any  person,  through  the 
use  of  interstate  commerce  or  the  mails, 
to  offer  or  sell  a  security  in  a  public 
distribution  prior  to  the  effective  date  of 
the  registration  statement.  2*'  Unless  an 
exemption  applies,  securities  offered  or 
sold  in  the  United  States  by  issuers 
(whether  domestic  or  foreign)  must  be 
registered  with  the  Commission 
pursuant  to  section  5  of  the  Securities 
Act."^  In  some  cases,  foreign  securities 
issued  abroad,  but  later  sold  in  the 
United  States,  may  be  eligible  for  the 
exemption  under  section  4(1)  of  the 
Securities  Act  for  "transactions  by  any 
person,  other  than  an  issuer, 
underwriter  or  dealer."  ^"  However,  to 
the  extent  that  a  foreign  issuer  effects  a 
distribution  over  the  facilities  of  a 
foreign  market,  SIP  access  providers  to 
that  market  could  be  required  to  ensure 
that  U.S.  investors  may  not  purchase 


^^ See  17  CFR  240.15cl-2  through  240.15cl-9. 
"•15  use.  78j(b);  17  CFR  240.10b-5. 


"I  Securities  Act  section  5. 15  U.S.C.  77e. 

"^  For  example,  section  3(a)  of  the  Securities  Act 
enumerates  12  categories  of  exempted  securities  (o 
which  the  registration  requirements  of  section  5  do 
not  apply,  including  securities  issued  by  the  U.S. 
Government,  religious  and  benevolent 
organizations,  savings  and  loan  associations,  and 
cooperative  banks.  15  U.S.C.  77c(a).  Securities  of 
foreign  private  and  sovereign  issuers  are  not 
exempted  securities.  In  addition,  section  4  of  the 
Securities  Act  sets  forth  a  number  of  exempted 
transactions.  15  U.S.C.  77d. 

"> Securities  Act  section  4(1).  15  U.S.C.  77d(l). 
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that  security  during  the  distribution, 
absent  registration  or  an  available 
exemption  under  the  Securities  Act. 
Similarly,  the  Commission  requests 
comment  on  whether  broker-dealer 
access  providers  should  be  required  to 
ensure  that  U.S.  investors  do  not 
purchase  the  securitlBs  of  a  foreign 
issuer  effecting  a  distribution  on  a 
foreign  market,  unless  there  is  an 
effective  registration  statement  or  an 
applicable  exemption. 

As  noted,  U.S.  investors  historically 
have  been  able  to  purchase  unregistered 
securities  traded  on  foreign  markets  by 
placing  orders  through  one  or  more 
domestic  and  foreign  broker 
intermediaries,  which  in  turn  have 
direct  or  indirect  access  to  the  foreign 
exchange  or  market.  U.S.  and  foreign 
broker-dealers  are  today  providing 
certain  U.S.  investors  with  automated 
links  to  foreign  markets.  As  technology 
facilitates  the  ability  of  U.S.  investors  to 
conduct  transactions  directly  on  foreign 
securities  exchanges  and  markets,  the 
distinctions  between  the  domestic  and 
foreign  trading  markets  may  quickly 
disappear. 

In  the  Exchange  Act,  Congress  has  set 
the  threshold  for  requiring  registration 
and  reporting  either  upon  a  company's 
listing  on  a  U.S.  exchange  "*  or,  in  the 
case  of  a  class  of  equity  securities,  upon 
having  at  least  500  record  holders  (in 
the  case  of  foreign  issuers,  300  of  which 
are  in  the  United  States)  and  assets  over 
a  specified  dollar  amount.^ss  These 
disclosure  requirements  provide 
transparency  with  respect  to  the 
business,  management,  operating  results 
and  financial  condition  of  the  issuers  of 
the  traded  securities.  This  is  different 
from  the  market  transparency  provided 
by  the  Commission's  regulatory  and 
disclosure  requirements  applicable  to 
markets  and  their  members. 

The  Commission  has  accommodated 
the  legitimate  interest  of  foreign  issuers 
whose  shares  come  to  be  held  in  the 
United  States  by  providing  an 
exemption  from  registration  under 
Exchange  Act  Rule  12g3-2(b)"6  if  those 
shares  are  not  listed  on  a  U.S.  exchange 
or  quoted  on  Nasdaq  and  if  the  issuer 
has  not  registered  an  offering  of 
securities  under  the  Securities  Act. 
These  issuers  need  not  register  so  long 
as  they  provide  the  Commission  with 
the  information  that  they  make  available 
to  their  securityholders  in  their  home 
countries.  The  exemption  is  grounded 
in  the  jurisdictional  and  comity 


"*  Section  12(a)  of  the  Exchange  Act. 

"'  Section  12(g)  of  the  Exchange  Act,  15  U.S.C 
78Ag).  and  Rules  12g-l  and  12g3-2(a),  17  CFR 
240.12g-l  and  240.12g3-2(a). 

"*  1 7  cant  240. 1 2g3-2(b). 


concerns  that  the  Commission  could  not 
require  a  foreign  company  to  register 
and  file  reports  if  the  company  has  not 
affirmatively  taken  steps  to  enter  our 
markets,  regardless  of  the  level  of 
interest  by  U.S.  investors  in  the 
company's  securities. 

These  concerns  directly  relate  to 
issues  raised  by  the  extensive  trading  in 
this  country  of  unregistered  foreign 
securities  in  the  U.S.  over-the-counter 
markets,  bulletin  boards,  and  alternative 
trading  systems.  Despite  the  extensive 
U.S.  ownership  and  trading  in  these 
foreign  securities,  registration  under  the 
Exchange  Act  is  not  required  by  virtue 
of  the  Rule  12g3-2(b)  exemption. 

As  noted  in  Section  IV.B.,  if  the 
Commission  decides  to  regulate  certain 
domestic  alternative  trading  systems  as 
exchanges,  foreign  securities  traded  on 
those  exchanges  would  have  to  be 
registered.  By  excluding  foreign  markets 
from  the  definition  of  exchange, 
however,  absent  Commission  action. 
Rule  12g3-2(b)  would  continue  to 
provide  an  exemption  for  the  foreign 
issuers  of  the  securities  traded  on  those 
markets  from  registration  under  the 
Exchange  Act.  By  facilitating  U.S. 
investor  access  to  foreign  markets,  the 
SIP  or  broker-dealer  approach  described 
above  could  promote  a  real  time  market 
in  the  United  States  for  the  securities  of 
potentially  thousands  of  foreign 
companies  without  those  companies 
meeting  U.S.  disclosure  and  accounting 
standards.  The  question  thus  becomes 
whether  the  access  provided  by  SIPs  to 
trading  in  foreign  markets  should  be 
limited  to  securities  that  are  registered 
with  the  Commission  pursuant  to 
section  12  of  the  Exchange  Act.  In 
addition,  there  is  a  question  as  to 
whether  the  Commission  should  also 
limit  broker-dealer  access  providers  to 
providing  U.S.  investors  with  access  to 
securities  trading  in  foreign  markets  that 
are  registered  under  section  12,  or 
whether  a  distinction  should  be  made 
between  SIP  access  providers  and 
broker-dealer  access  providers.  The 
Commission  is  soliciting  comment  on 
whether  the  approach  described  above 
adequately  protects  the  interests  of  U.S. 
investors. 

Question  135:  Should  direct  trading 
in  foreign  listed  companies  be  limited  to 
those  that  satisfy  U.S.  disclosure 
standards  in  order  to  better  protect  U.S. 
investors? 

Question  1 36:  Is  it  sufficient  to  merely 
disclose  to  investors  that  the 
information  available  about  a  foreign 
security  may  significantly  differ  from 
the  information  that  would  be  available 
about  U.S.  securities?  Do  public  policy 
concerns  dictate  that  the  Commission 


make  distinctions  based  on  whether 
investors  receive  adeouate  information? 

Question  137:  Are  tnere 
circumstances  under  which 
unregistered  foreign  securities  should  be 
permitted  to  trade  on  foreign  markets 
through  an  access  provider?  For 
example,  should  the  Commission 
establish  some  de  minimis  threshold  for 
a  foreign  security  based  on  the  dollar 
value  of  the  U.S.  float  or  trading  volume 
in  that  security,  or  on  the  relative 
percentage  of  U.S.  float  or  trading 
voliune  compared  to  that  of  the  home  or 
worldwide  markets? 

Question  138:  Should  the  exemption 
from  registration  under  Exchange  Act 
Rule  12g3-2(b)  be  available  if  a 
significant  portion  of  an  issuer's  float  is 
traded  in  the  United  States? 

Question  139:  Given  that  broker- 
dealers  currentiy  trade  unregistered 
securities  for  customers,  should  the 
Commission  reconsider  its  approach  to 
securities  registration  requirements  in 
this  context?  Are  there  other  viable 
alternatives  that  would  ensure  adequate 
disclosure  to  U.S.  investors  trading  on 
foreign  markets? 

Question  140:  Is  trading  in 
unregistered  foreign  securities  through 
an  access  provider  to  a  foreign  market 
appropriate  if  access  is  limited  to 
sophisticated  investors?  For  example, 
should  access  providers  be  permitted  to 
transmit  orders  for  unregistered  foreign 
securities  to  a  foreign  market  on  behalf 
of  qualified  institutional  buyers  as 
defined  in  Rule  144A  of  the  Securities 
Act? 

Question  141:  Are  there  uniform 
procedures  that  the  Commission  should 
impose  on  foreign  markets  or  on  access 
providers  to  assure  that  securities  are 
not  sold  to  U.S.  investors  in 
circumstances  that  result  in  a  public 
distribution  of  securities  in  the  United 
States  that  are  not  registered  under  the 
Secimties  Act? 

Question  142:  What  are  the 
consequences  to  SEC  reporting 
companies  if  unregistered  foreign 
securities  listed  on  foreign  markets  are 
available  to  be  purchased  or  sold 
through  access  providers? 

D.  Costs  and  Benefits  of  Revising 
Regulation  of  Foreign  Market  Activities 
in  the  United  States 

Direct  U.S.  investor  access  to  foreign 
markets  could  provide  significant 
benefits  to  U.S.  investors.  Such  access 
may  provide  these  investors  with 
entirely  new  investment  opportunities, 
and  may  significantly  reduce  their 
transaction  costs.  The  Commission 
generally  solicits  comment  on  the 
expected  costs  and  benefits  of  the  three 
alternative  approaches  to  regulating  the 
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activities  of  foreign  markets  in  the 
United  States,  as  discussed  above. 

E.  Conclusion 

The  increasing  globalization  of  the 
securities  markets  has  created  new 
opportunities  for  U.S.  investors.  The 
establishment  of  new  securities  markets 
coupled  with  the  enhancement  of 
corporate  disclosure  and  trade 
transparency  in  many  stock  exchanges 
throughout  the  world  has  dramatically 
increased  their  range  of  viable 
investment  opportunities.  At  the  same 
time,  advancements  in  technology  have 
made  foreign  investment  opportunities 
more  accessible  and  affordable  to  U.S. 
investors.  Although  these  are  positive 
developments,  they  also  raise  concerns 
that  the  activities  of  foreign  markets  in 
the  United  States  could  adv^ersely  affect 
not  only  U.S.  investors,  but  also  the  U.S. 
securities  markets. 

The  Commission  believes  it  is  critical 
to  address  the  regulatory  issues  raised 
by  U.S.  investors'  use  of  technology  to 
trade  directly  on  foreign  markets.  The 
Commission  hopes  to  develop  a 
consistent,  long-term  approach  to 
address  these  issues,  while  ensuring 
that  key  protections  for  U.S.  investors, 
as  well  as  U.S.  markets,  are  in  place. 
Discussed  above  are  three  alternatives. 
The  Commission  is  seeking  comment  on 
each  of  these  alternatives,  along  with 
commenters'  ideas  about  other  viable 
alternatives. 

Question  143:  Would  any  of  the 
approaches  described  above  provide  an 
effective  means  of  addressing  the  issues 
raised  by  foreign  market  activities  in  the 
Llnited  States,  including  providing  key 
protections  for  U.S.  investors?  What 
would  be  the  benefits  of  each  approach? 
What  would  be  the  drawbacks  of  each 
approach? 

VIII.  Summary  of  Requests  for 
Comment 

Following  receipt  and  review  of 
comments,  the  Commission  will 
determine  whether  rulemaking  or  other 
action  is  appropriate.  Commenters  are 
invited  to  discuss  the  broad  range  of 
concepts  and  approaches  described  in 
this  release  concerning  the 
Commission's  registration  and  oversight 
of  national  securities  exchanges, 
alternative  trading  systems,  and  foreign 
market  activities  in  the  United  States.  In 
addition  to  responding  to  the  specific 
questions  presented  in  this  release,  the 
Commission  encourages  commenters  to 
provide  any  information  to  supplement 
the  information  and  assumptions 
contained  herein  regarding  the 
functioning  of  secondary  markets,  the 
roles  of  market  participants,  the 
advantages  and  disadvantages  of  the 


suggested  reforms,  the  expectations  of 
investors,  and  cross-border  trading.  The 
Commission  also  invites  commenters  to 
provide  views  and  data  as  to  the  cost 
and  benefits  associated  with  possible 
changes  discussed  above  in  comparison 
to  the  costs  and  benefits  of  the  existing 
statutory  framework.  In  order  for  the 
Commission  to  assess  the  impact  of 
changes  to  the  Exchange  Act's 
regulatory  scheme,  comment  is 
solicited,  without  limitation,  from 
investors,  broker-dealers,  exchanges, 
and  other  persons  involved  iq  the 
securities  markets.  In  sum,  the 
Commission  requests  comment  on  the 
following  questions; 

Question  1:  The  Commission  seeks 
comment  on  the  concerns  identified 
above  and  invites  commenters  to 
identify  other  issues  raised  by  the 
current  approach  to  regulating 
alternative  trading  systems. 

Question  2:  Are  the  concerns  raised  in 
this  release  with  regard  to  the  operation 
of  alternative  trading  systems  under  the 
current  regulatory  approach  unique  to 
such  systems?  To  what  extent  could 
these  concerns  be  raised  by  broker- 
dealers  that  do  not  operate  alternative 
trading  systems,  such  as  a  broker-dealer 
that  matches  customer  orders  internally 
and  routes  them  to  an  exchange  for 
execution  or  a  broker-dealer  that 
arranges  for  other  broker-dealers  to 
route  their  customer  orders  to  it  for 
automated  execution? 

Question  3:  What  regulatory 
approaches  would  best  address  the 
concerns  raised  by  the  growth  of 
alternative  trading  systems  and  the 
needs  of  the  market?  Is  the  current 
approach  the  most  appropriate  one? 

Question  4:  What  should  be  the 
objectives  of  market  regulation?  Are  the 
goals  and  regulatory  structure 
incorporated  by  Congress  in  the 
Exchange  Act  appropriate  in  light  of 
technological  changes?  Are  business 
incentives  adequate  to  accomplish  these 
goals? 

Question  5:  Are  the  regulatory 
categories  defined  in  the  Exchange  Act 
sufficiently  flexible  to  accommodate 
changes  in  market  structure?  If  not, 
what  other  categories  would  be 
appropriate?  How  should  such 
categories  be  defined? 

Question  6:  Can  the  Commission 
regulate  markets  effectively  through 
standard-oriented  regulation  of  the  type 
described  above? 

Question  7:  How  could  the 
Commission  enforce  compliance  with 
the  Exchange  Act  under  such  a 
standard-oriented  approach? 

Question  8:  Is  the  current  regulatory 
framework  an  effective  form  of 
oversight,  in  light  of  technological 


changes?  Are  there  other  regulatory 
techniques  that  would  be  comparably 
effective?  If  so,  would  the 
implementation  of  such  techniques  be 
consistent  with  congressional  goals 
reflected  in  the  Exchange  Act? 
Question  9:  Are  there  viable 
alternatives  within  t^e  existing 
Exchange  Act  structure,  other  than  those 
discussed  below,  that  would  address  the 
concerns  raised  by  the  growth  of 
alternative  trading  systems  and 
congressional  goals  in  adopting  the 
Exchange  Act? 

Question  JO;  What  types  of  alternative 
trading  systems  would  it  be  appropriate 
to  regulate  in  this  manner? 

Question  H:  If  the  Commission 
decided  to  further  integrate  alternative 
trading  systems  into  the  NMS  through 
broker-dealer  regulation,  should  it 
require  alternative  trading  systems  to 
submit  all  orders  displayed  in  their 
systems  into  the  public  quotatioa 
system?  If  not,  how  should  the 
Commission  ensure  adequate 
transparency? 

Question  12:  If  tJje  Comrafs§ion 
requires  altefnati,ve, trading  systems  to 
submit  all  orders  displayed  in  their 
systems  into  the  public  quotation 
system,  bow  can  duplicate  reporting  by 
alternative  trading  systems  and  their 
participant  broker-dealers  be  prevented? 

Question  13:  Are  there  other  methods 
for  integrating  all  orders  submitted  into 
alternative  trading  systems  into  the 
public  quotation  system? 

Question  14:  Are  there  any  reasons 
that  orders  available  in  alternative 
trading  systems  should  not  be  available 
to  the  public? 

Question  15:  If  the  Commission 
requires  alternative  trading  systems  to 
allow  non-participants  to  execute 
against  orders  of  system  participants, 
how  should  it  ensure  that  non- 
participants  are  granted  equivalent 
access? 

Question  16:  If  the  Commission 
requires  alternative  trading  systems  to 
allow  non-participants  to  execute 
against  orders  of  system  participants, 
how  should  it  determine  whether  the 
fees  charged  to  non-participants  by  such 
systems  are  reasonable  and  do  not  have 
the  effect  of  denying  access  to  orders? 

Question  1 7:  Are  there  any  reasons 
that  non-participants  should  not  be  able 
to  execute  against  orders  of  pai"ticipants 
in  alternative  trading  systems? 

Question  18:  Should  the  Commission 
require  alternative  trading  systems  to 
provide  additional  information  (such  as 
identifying  counterparties)  to  their  SRO 
in  order  to  enhance  the  SRO's  audit  trail 
and  surveillance  capabilities? 

Question  19:  What  other  methods 
could  the  Commission  use  to  enhance 
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market  surveillance  of  activities  on 
alternative  trading  systems? 

Question  20:  Should  SROs  be 
required  to  surveil  trading  by  their 
members  in  securities  that  are  not  listed 
or  quoted  on  the  market  operated  by 
that  SRO? 

Question  21:  Should  alternative 
trading  systems  be  required  to  follow 
guidelines  regarding  the  capacity  and 
integrity  of  their  systems?  If  not,  how 
should  the  Commission  address 
systemic  risk  concerns  associated  with 
potentially  inadequate  capacity  of 
alternative  trading  systems,  particularly 
those  systems  with  significant  volume? 

Question  22:  With  what  types  of 
standards  regarding  computer  security, 
capacity,  and  auditing  of  systems, 
should  alternative  trading  systems  be 
required  to  comply? 

Question  23:  To  what  extent  would 
complying  with  systems  guidelines 
similar  to  those  implemented  by 
exchanges  and  other  SROs  require 
modification  to  the  current  procedures 
of  alternative  trading  systems?  What 
costs  would  be  associated  with  such 
modifications?  How  much  time  would 
be  required  to  implement  the  necessary 
modifications  and  systems 
enhancements?  Please  provide  a  basis 
for  these  estimates. 

Question  24:  Is  access  to  alternative 
trading  systems  an  important  goal  that 
the  Commission  should  consider  in 
regulating  such  systems?  If  so,  are  there 
circumstances  in  which  alternative 
trading  systems  should  be  able  to  limit 
access  to  their  systems  (for  example, 
should  the  Commission 'be  concerned 
about  access  to  an  alternative  trading 
system  that  has  arranged  for  its  quotes 
to  be  displayed  as  part  of  the  public 
quotation  system)? 

Question  25:  If  alternative  trading 
systems  were  to  continue  to  be  regulated 
as  broker-dealers  and  were  subject  to  a 
fair  access  requirement,  should  the 
Commission  consider  denial  of  access 
claims  brought  by  participants  and  non- 
participants  in  alternative  trading 
systems?  If  not,  are  there  other  methods 
that  could  adequately  address  such 
claims? 

Question  26:  Are  commenters  aware 
of  any  unfair  denials  of  access  by 
broker-dealers  operating  alternative 
trading  systems,  where  there  were  no 
alternative  trading  venues  available  to 
the  entities  denied  access? 

Question  27:  Would  enhanced 
surveillance  of  alternative  trading 
systems  by  their  SROs  raise  competitive 
concerns  that  could  not  be  addressed 
through  separation  of  the  market  and 
regulatory  functions  of  the  SROs? 

Question  28:  If  alternative  trading 
systems  continue  to  be  regulated  as 


broker-dealers,  are  there  other  ways  to 
integrate  the  surveillance  of  trading  on 
alternative  trading  systems? 

Question  29:  What  is  the  feasibility  of 
establishing  an  SRO  solely  for  the 
purpose  of  surveilling  the  trading 
activities  of  broker-dealer  operated 
alternative  trading  systems,  that  does 
not  also  operate  a  competing  market? 

Question  30:  If  alternative  trading 
systems  continue  to  be  regulated  as 
broker-dealers,  how  can  the 
Commission  address  anticompetitive 
practices  by  such  systems? 

Question  31:  Would  this  approach  be 
an  effective  means  of  addressing  the 
issues  raised  by  the  growth  of 
alternative  trading  systems?  What 
would  be  the  benefits  of  such  an 
approach?  What  would  be  the 
drawbacks  of  such  an  approach? 

Question  32:  If  the  Commission 
reinterpreted  the  term  "exchange,"  are 
the  factors  described  above  (i.e.,  (1) 
consolidating  orders  of  multiple  parties 
and  (2)  providing  a  facility  through 
which,  or  setting  conditions  under 
which,  participants  entering  such  orders 
may  agree  to  the  terms  of  a  trade) 
sufficient  to  include  the  alternative 
trading  systems  described  above? 

Question  33:  Is  broadening  the 
Commission's  interpretation  of 
"exchange"  to  cover  diverse  markets, 
and  then  exempting  all  but  the  most 
significant  of  these  new  exchanges  from 
registration,  the  most  appropriate  way  to 
address  the  regulatory  gaps  discussed 
above  and  provide  the  Commission  with 
sufficient  flexibility  to  oversee  changing 
market  structures? 

Question  34:  Are  there  any  other 
categories  of  alternative  trading  systems 
that  have  sufficiently  minimal  effects  on 
the  public  secondary  market  that  they 
should  be  treated  as  exempted 
exchanges? 

Question  35:  Should  low  impact 
markets  be  regulated  as  exempted 
exchanges,  rather  than  as  broker- 
dealers? 

Question  36:  What  measure  or 
measures  should  be  used  in  determining 
whether  a  market  has  a  low  impact? 
What  is  the  level  above  which  an 
alternative  trading  system  should  not  be 
considered  to  have  a  low  impact  on  the 
market?  At  what  level  should  tm  already 
registered  exchange  be  able  to 
deregister? 

Question  37:  Should  an  alternative 
trading  system  be  considered  to  have  a 
low  impact  on  the  market  and  be  treated 
as  an  exempted  exchange  if  it  trades  a 
significant  portion  of  the  volume  of  one 
security,  even  if  the  trading  system's 
overall  volume  is  low  in  comparison  to 
the  market  as  a  whole? 


Question  38:  In  determining  whether 
an  alternative  trading  system  has  a  low 
impact,  what  factors  other  than  volume 
should  the  Commission  consider? 
Should  this  determination  be  affected  if 
the  operator  of  an  alternative  trading 
system  was  the  issuer  of  securities 
traded  on  that  system? 

Question  39:  Should  passive  markets 
be  regulated  as  exempted  exchanges, 
rather  than  as  broker-dealers? 

Question  40:  Are  the  requirements 
described  above  appropriate  to  ensure 
the  integrity  of  secondary  market 
oversight? 

Question  41:  Should  any  other 
requirements  be  imposed  upon 
exempted  exchanges,  such  as 
requirements  that  an  exempted 
exchange  provide  fair  access  or  establish 
procedures  to  ensure  adequate  system 
capacity,  integrity,  and  confidentiality? 

Question  42:  Should  requirements 
vary  with  the  type  of  alternative  trading 
system  (e.g.,  should  passive  systems  be 
subject  to  different  conditions  than 
systems  exempted  on  the  basis  of  low 
impact)? 

Question  43:  Should  the  Commission 
require  that  securities  traded  on 
exempted  exchanges  be  registered  under 
section  12  of  the  Exchange  Act?  Should 
different  disclosure  standards  be 
applicable  to  such  securities  if  they  are 
only  traded  on  such  exchanges? 

Question  44:  Should  the  Commission 
allow  institutions  to  be  participants  on 
registered  exchanges  to  the  same  extent 
as  registered  broker-dealers?  If  so, 
should  the  Commission  adopt  rules 
allowing  registered  exchanges  to  have 
institutional  participants,  or  should  the 
Commission  issue  exemptive  orders  on 
a  case-by-case  basis,  upon  application 
for  relief  by  registered  exchanges? 

Question  45:  Should  the  Commission 
allow  exchanges  to  provide  services 
exclusively  to  institutions? 

Question  46:  If  the  Commission 
allows  institutions  to  participate  in 
exchange  trading,  should  the 
Commission  view  all  entities  that  have 
electronic  access  to  exchange  facilities 
as  "members"  under  the  Exchange  Act 
and  then  exempt  exchanges  bom 
section  6(c)(1)? 

Question  47:  Is  it  foreseeable  that 
exchanges  will  wish  to  permit  retail 
investors  to  be  participants  in  their 
markets?  If  so,  should  the  Conunission 
allow  retail  participation  on  registered 
exchanges  to  the  same  extent  as 
registered  broker-dealers? 

Question  48:  Should  the  Commission 
allow  registered  exchanges  to  provide 
services  exclusively  to  retail  investors? 

Question  49:  Could  exchanges  have 
various  classes  of  participants,  as  long 
as  admission  criteria  and  means  of 
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access  are  applied  and  allocated  fairly? 
Would  it  be  in  the  public  interest  if  new 
or  existing  exchanges  sought  to  operate 
primarily  or  exclusively  on  a  retail 
basis?  What  would  be  tiie  advantages 
and  disadvantages  if  new  or  existing 
exchanges  were  to  admit  as  participants 
only  highly  capitalized  institutions  or 
only  highly  capitalized  institutions  and 
broker-dealers? 

Question  50:  Should  non-membership 
exchanges  (including  alternative  trading 
systems  that  may  register  as  exchanges) 
be  exempt  from  fair  representation 
requirements? 

Question  51:  Should  all  exchanges  be 
required  to  comply  with  section  6(b)(3) 
by  having  a  board  of  directors  that 
includes  participant  representation? 

Question  52:  If  not,  are  there 
alternative  structures  that  would 
provide  independent,  fair  representation 
for  all  of  an  exchange's  constituencies 
(including  the  public)? 

Question  53:  Would  the  revised 
interpretation  of  "exchange"  being 
considered  by  the  Commission 
adequately  and  clearly  include 
alternative  trading  systems  that  operate 
open  limit  order  execution  systems 
(even  those  that  also  provide  brokerage 
functions)? 

Question  54:  In  light  of  the  decreasing 
differentiation  between  market  maker 
quotes  and  customer  orders  in  trading, 
should  the  Commission  consider  an 
"order"  to  include  any  firm  trading 
interest.  Jocluding  both  limit  orders  and 
market  maker  quotes? 

Question  55:  What  should  the 
Commission  consider  to  be  "material 
conditions"  under  which  participants 
entering  orders  may  agree  to  the  terms 
of  a  trade?  For  example,  should  an 
alternative  trading  system  be  considered 
to  be  setting  "material  conditions" 
when  it  standardizes  the  material  terms 
of  instruments  traded  on  the  market, 
such  as  standardizing  option  terms  or 
requiring  participants  that  display 
quotes  to  execute  orders  for  a  minimum 
size  or  to  give  priority  to  certain  types 
of  orders? 

Question  56:  Is  it  appropriate  for  the 
Commission  to  consider  the  activities 
described  above  as  broker-dealer 
activities? 

Question  57:  How  should  a  revised 
interpretation  of  exchange  adequately 
and  clearly  distinguish  broker-dealer 
activities,  such  as  block  trading  and 
internal  execution  systems,  from  market 
activities? 

Question  58:  Are  the  distinctions 
discussed  above  accurate  reflections  of 
exchange  and  broker-dealer  activities? 
Are  there  other  factors  that  may  better 
distinguish  a  broker-dealer  from  an 
exchange? 


Question  59:  How  should  a  revised 
interpretation  of  the  term  "exchange" 
adequately  and  clearly  distinguish 
broker-dealer  activities,  such  as  block 
trading  and  internal  execution  systems, 
from  market  activities? 

Question  60:  What  factors  should  the 
Commission  consider  in  determining 
whether  an  organization  of  dealers  is 
sufficiently  "organized"  to  require 
exchange  registration? 

Question  61:  Does  the  revised 
interpretation  of  "exchange"  described 
above  clearly  exclude  information 
vendors,  bulletin  boards,  and  other 
entities  whose  activities  are  limited  to 
the  provision  of  trading  information? 
How  should  the  Commission 
distinguish  between  information 
vendors,  bulletin  boards,  and 
exchanges? 

Question  62:  If  the  Commission 
expands  its  interpretation  of 
"exchange,"  should  the  Commission 
exempt  interdealer  brokers  that  deal 
only  in  exempted  securities  from  the 
application  of  exchange  registration  and 
other  requirements? 

Question  63:  How  could  the 
Commission  define  interdealer  brokers 
in  a  way  that  would  implement 
congressional  intent  not  to  regulate 
traditional  interdealer  brokers  as 
exchanges,  without  unintentionally 
exempting  other  alternative  trading 
systems  operated  by  brokers? 

Question  64:  How  could  the 
Commission  foster  the  continued 
trading  of  all  securities  currently  traded 
on  alternative  trading  systems  if  these 
systems  are  classified  as  exchanges 
under  the  interpretation  described 
above  and  some  of  these  systems  are 
required  to  register  as  national  securities 
exchanges?  For  example,  what  would  be 
the  effect  on  alternative  trading  systems 
that  wish  to  trade  securities  exempted 
from  registration  under  Rule  144 A  if 
those  systems  are  required  to  register  as 
national  securities  exchanges? 

Question  65:  How  would  the 
requirement  to  have  rules  in  place  for 
trading  unlisted  securities  affect  the 
viability  of  alternative  trading  systems 
that  are  required  to  register  as  national 
securities  exchanges? 

Question  66:  Would  the  specifications 
in  the  OTC-UTP  plan  relating  to  the 
trading  of  Nasdaq/NfM  securities  pose 
particular  problems  for  systems  that  are 
required  to  register  as  national  securities 
exchanges? 

Question  67:  Should  the  Commission 
extend  UTP  to  securities  other  than  NM 
securities,  such  as  Nasdaq  SmallCap 
securities?  What  effect  would  an 
inability  to  trade  Nasdaq  SmallCap  and 
other  non-Nasdaq/NM  securities  have 
upon  alternative  trading  systems  that 


are  required  to  register  as  national 
securities  exchanges? 

Question  68:  What  effect  would  the 
prohibition  on  UTP  trading  of  newly 
listed  stock  until  the  day  following  an 
initial  public  offering  have  upon 
systems  that  are  required  to  register  as 
national  securities  exchanges? 

Question  69:  How  should  existing 
exchange  rules  designed  to  limit 
members  from  effecting  OTC 
transactions  in  exchange-listed  stock  be 
applied,  if  the  Commission's 
interpretation  of  exchange  were 
expanded  to  include  alternative  trading 
systems  and  organized  dealer  markets? 
What  customer  protection  and 
competitive  reasons  might  there  be  to 
preserve  these  rules  if  alternative 
trading  systems  are  classified  as 
exchanges? 

Question  70:  What  effects  would 
linking  alternative  trading  systems  to 
NMS  mechanisms  have  on  those 
systems?  For  example,  how  would  such 
linkages  affect  the  ability  of  alternative 
trading  systems  to  op>erate  with  trading 
and  fee  structures  that  differ  from  those 
of  existing  exchanges  or  to  alter  their 
structures?  To  what  extent  could 
revision  of  the  NMS  plans  alleviate 
these  effects? 

Question  71 :  Are  there  any 
insurmountable  technical  barriers  to 
admission  of  alternative  trading  systems 
into  the  CTA,  CQS,  OPRA,  or  OTC-UTP 
plans? 

QuestJOJi  72:  What  costs  are 
associated  with  the  admission  of  new 
applicants  to  these  plans? 

Question  73:  Are  there  any  CTA,  CQS. 
OPRA,  or  OTC-UTP  plan  rules  that 
would  prevent  newly  registered  national 
securities  exchanges  from  obtaining  fair 
and  equal  representation  on  these 
entities? 

Question  74:  What  effect  would  the 
admission  of  newly  registered  national 
securities  exchanges  to  the  CTA,  CQS, 
OPRA,  and  OTC-UTP  plans  have  upon 
the  governance  and  administration  of 
those  plans? 

Question  75:  Do  admissions  fees  for 
new  participants  required  by  the  terms 
of  the  plans  present  a  barrier  to 
admission  to  the  plans?  Do  the  plans' 
provisions  that  all  participants  are 
eligible  to  share  in  the  revenues 
generated  through  the  sale  of  data  affect 
commenters'  views  on  this  issue? 

Question  76:  What  effect  would  the 
admission  of  new,  highly  automated 
participants  have  upon  the  operation  of 
the  ITS? 

Question  77:  How  would  compliance 
with  the  current  ITS  rules  and  policies 
affect  trading  on  alternative  systems  that 
may  be  regulated  as  exchanges?  How 
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appropriate  are  these  rules  and  policies 
for  alternative  trading  systems? 

Question  78:  What  costs  would  be 
associated  with  newly  registered 
exchanges  joining  ITS?  Would  those 
costs  represent  a  barrier  for  newly 
registered  exchanges  to  join  ITS? 

Question  79:  Are  there  any  ITS  plan 
rules  or  practices  that  would  prevent 
newly  registered  national  securities 
exchanges  from  obtaining  fair  and  equal 
representation  on  the  ITS? 

Question  80:  What  effect  would  the 
admission  of  newly  registered  national 
securities  exchanges  to  the  ITS  plan 
have  upon  the  governance  and 
administration  of  the  plan? 

Question  81:  What  effect  would  the 
requirements  to  impose  trading  halts  or 
circuit  breakers  in  some  circumstances 
have  upon  alternative  trading  systems  if 
such  systems  were  regulated  as 
exchanges? 

Question  82:  What  impact  would 
registration  of  an  alternative  trading 
system  as  an  exchange  have  on  the 
institutional  participants  of  that  trading 
system,  including  registered  investment 
companies? 

Question  83:  If  the  Commission 
allows  institutions  to  effect  transactions 
on  exchemges  without  the  services  of  a 
broker,  to  what  extent  should  an 
exchange's  obligations  to  surveil  its 
market  and  enforce  its  rules  and  the 
federal  securities  laws  apply  to  such 
institutions? 

Question  84:  How  could  an  exchange 
adequately  supervise  institutions  that 
effect  transactions  on  an  exchange 
without  the  services  of  a  broker? 

Question  85:  What,  if  any, 
accommodations  should  be  made  with 
respect  to  an  exchange's  surveillance, 
enforcement,  and  other  SRO  obligations 
with  respect  to  institutions  that  transact 
business  on  that  exchange? 

Question  86:  How  comd  institutions 
that  directly  access  exchanges  be 
integrated  into  existing  systems  for 
clearance  and  settlement? 

Question  87:  Under  what  conditions 
should  an  entity  be  subject  to  both 
exchange  and  broker-dealer  regulation? 

Question  88:  Should  a  dually 
registered  entity  be  required  to  formally 
separate  its  exchange  operations  from  its 
broker-dealer  operations  (e.g.,  through 
use  of  separate  subsidiaries}? 

Question  89:  Would  this  approach  be 
an  effective  means  of  addressing  the 
issues  raised  by  the  growth  alternative 
trading  systems?  What  would  be  the 
benefits  of  such  an  approach?  What 
would  be  the  drawbacks  of  such  an 
approach? 

Question  90:  Would  it  be  feasible  for 
the  Commission  to  expand  the  scope  of 
rules  eligible  for  expedited  treatment 


pursuant  to  section  19(b)(3)(A)  without 
jeopardizing  the  investor  protection  and 
market  integrity  benefits  of  Commission 
oversight  of  exchange  and  other  SRO 
rule  changes?  If  so,  to  what  types  of  rule 
filings  should  immediate  effectiveness, 
pursuant  to  section  19(b)(3)(A),  be 
extended? 

Question  91 :  If  the  Commission 
expands  the  scope  of  rule  filings  eligible 
for  treatment  under  section  19(b)(3)(A) 
to  include,  for  example,  certain  types  of 
new  products,  what  conditions  or 
representations  should  be  required  of  an 
SRO  to  ensure  that  the  proposed  rule 
change  is  eligible  for  expedited 
treatment  under  Rule  19b-4? 

Question  92:  Should  the  Commission 
exempt  markets'  proposals  to 
implement  new  trading  systems, 
separate  from  their  primary  trading 
operations,  from  rule  filing 
requirements?  If  so,  should  SROs  be 
permitted  to  operate  pilot  programs 
under  such  an  exemption  if  they  trade 
the  same  securities,  operate  during  the 
same  hours,  or  utilize  similar  trading 
procedures  as  the  SRO's  main  trading 
system?  Should  there  be  a  limit  on  the 
number  of  pilot  programs  an  SRO  can 
operate  under  an  exemption  at  any  one 
time?  What  other  conditions  should 
apply  to  such  exemption? 

Question  93:  Do  differences  between 
automated  and  non-automated  trading 
require  materially  different  types  or 
degrees  of  surveillance  or  enforcement 
procedures? 

Question  94:  Which  Exchange  Act 
requirements  applicable  to  registered 
exchanges,  if  any,  could  be  minimized 
or  eliminated  without  jeopardizing 
investor  protection  and  maiicet 
integrity? 

Question  95;  If  an  automated 
exchange  contracts  with  another  SRO  to 
perform  its  day-to-day  enforcement  and 
disciplinary  activities,  should  this  affect 
the  exchange's  requirement  to  ensure 
fair  representation  of  its  participants 
and  the  public  in  its  governance? 

Question  96:  If  an  exchange  contracts 
with  another  entity  to  perform  its 
oversight  obligations,  should  that 
exchange  continue  to  have 
responsibility  under  the  Exchange  Act 
for  ensuring  that  those  obligations  are 
adequately  fulfilled? 

Question  97:  What  costs  to  investors 
and  other  market  participants  are 
associated  with  the  current  regulation  of 
alternative  trading  systems  as  broker- 
dealers?  Specifically,  what  costs  are 
associated  with  the  potential  denial  of 
access  by  an  alternative  trading  system? 

Question  98:  What  costs  are 
associated  with  each  of  the  alternatives 
for  revising  market  regulation  discussed 
above?  For  example,  would  either  of  the 


two  principal  alternatives  discussed  in 
section  FV  above  impose  costs  by 
limiting  innovation?  Would  these  costs 
be  greater  than  those  imposed  by  the 
current  regulatory  approach? 

Question  99:  What  regulatory  costs 
can  be  shared  by  markets  operating 
simultaneously  as  self-regulatory 
organizations,  and  what  regulatory  costs 
must  be  borne  by  each  market 
individually?  What  are  the  relative 
magnitudes  of  these  costs  (as  a 
proportion  of  total  costs)? 

Question  100:  Are  there  innovations 
or  adjustments  that  can  be  made  to 
market  wide  plans  such  as  CQS,  CTA 
and  ITS  that  will  lead  to  lower 
regulatory  costs  for  exchanges  under 
any  of  the  alternatives  for  regulating 
domestic  markets? 

Question  101;  Total  regulatory  costs 
vary  with  a  variety  of  factors  (e.g., 
volume  of  trade,  degree  of  technology 
applied  in  trade).  Of  these  factors, 
which  are  most  relevant  in  considering 
the  alternatives  discussed  above?  For 
example,  recognizing  that  some  market 
mechanisms  may  rely  on  some  factors 
more  than  others,  to  what  extent  are 
regulatory  costs  greater  for  particular 
mechanisms  than  others? 

Question  102:  What  costs  are 
associated  with  the  responsibilities  of 
an  SRO?  Will  the  costs  to  existing  SROs 
be  reduced  by  registering  significant 
alternative  trading  systems  as 
exchanges? 

Question  103;  What  regulatory 
burdens  currently  inhibit  innovation  of 
trading  systems?  How  will  the 
alternatives  discussed  above  change  the 
incentives  for  innovation? 

Question  104:  Will  the  alternatives 
discussed  above  impose  costs  on 
systems  that  differ  depending  on  the 
nature  of  the  trade?  For  example,  will 
the  proposed  regulatory  revisions 
change  the  costs  of  trades  directly 
between  customers  relative  to  the  costs 
of  trades  between  a  customer  and  a 
dealer? 

Question  105:  What  regulatory 
approaches  would  best  address  the 
concerns  raised  by  the  development  of 
automated  access  to  foreign  markets? 
Would  these  approaches  differ  if  U.S. 
investors  accessed  foreign  markets  in 
ways  other  than  those  described  above, 
such  as  through  the  Internet?  Are  there 
any  other  alternative  approaches  that 
could  be  more  appropriate? 

Question  106:  If  the  Commission  were 
to  rely  solely  on  a  foreign  market's 
primary  regulator,  how  could  it  address 
the  investor  protection  and  enforcement 
concerns  discussed  above? 

Question  107:  Should  the 
Commission  require  foreign  markets 
with  only  limited  activities  in  the 


30534 


Federal 


United  States  to  register  as  national 
securities  exchanges  or  obtain  an 
exemption  from  such  registration?  How 
would  this  affect  U.S.  persons  trading 
directly  on  foreign  markets? 

Question  108:  How  can  the 
Commission  best  achieve  its  goal  of 
regulating  the  U.S.  activities  of  foreign 
markets?  Commenters  should  take  into 
consideration  that  foreign  markets  are 
regulated  abroad,  that  there  is  a 
potential  for  international  conflicts  of 
law,  and  that  the  Commission  has 
jurisdictional  limits.  Given  the 
difficulties  of  surveilling  public 
networks  such  as  the  Internet,  would  an 
access  provider  approach  be  workable? 

Question  109:  What  would  be  the  best 
way  for  the  Commission  to  regulate  the 
limited  U.S.  activities  of  foreign  markets 
that  provide  remote  access  to  U.S. 
members? 

Question  110:  When  should  an  entity 
be  required  to  register  with  the 
Commission  as  a  non-exclusive  SIP 
under  section  11 A  of  the  Exchange  Act? 
For  example,  should  the  activities 
described  above  require  registration  as  a 
SIP? 

Question  1 11 ;  If  the  SIP  approach 
were  adopted,  is  it  likely  that  U.S. 
members  of  foreign  markets  would  wish 
to  transmit  their  orders  to  such  markets 
through  more  than  one  SIP  registered 
with  the  Commission?  If  so,  should  all 
but  one  of  those  SIPs  be  exempt  from 
registration? 

Question  1 12:  Under  the  SIP 
approach,  should  foreign  markets  that 
allow  their  U.S.  members  to  transmit 
their  orders  solely  through  a  registered 
SIP  have  a  safe  harbor  from  registration 
as  national  securities  exchanges? 

Question  113:  What  type  of  activities 
should  a  registered  SIP  be  permitted  to 
conduct  on  behalf  of  a  foreign  market 
without  the  SIP  or  the  foreign  market 
registering  as  an  exchange? 

Question  114:  What  types  of 
automated  broker-dealer  systems,  both 
operational  and  contemplated,  would  be 
encompassed  within  the  above 
description  of  access  providers  to 
foreign  markets?  How  widespread  are 
these  activities? 

Question  115:  Would  the  above 
description  of  broker-dealer  access 
providers  adequately  and  clearly 
exclude  traditional  brokerage  activities, 
particularly  handling  the  execution  of 
customer  orders  on  foreign  markets?  If 
not,  how  should  such  activities  be 
distinguished  h-om  traditional  brokerage 
activities,  particularly  traditional  cross- 
border  activities?  Should  U.S.  broker- 
dealers  that  provide  investors  with 
access  to  foreign  markets  be  subject  to 
any  additional  requirements? 
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Question  116:  Should  foreign  broker- 
dealers  that  provide  U.S.  investors  with 
automated  access  to  foreign  markets  be 
required  to  register  as  broker-dealers  on 
the  basis  of  that  activity? 

Question  1 1 7:  What  types  of 
conditions,  if  any,  should  the 
Commission  place  on  access  providers  if 
it  were  to  pursue  that  approach? 

Question  1 18:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  what  criteria  should  the 
Commission  use  in  determining 
whether  an  exchange  is  a  bona  fide 
foreign  market?  Should  a  market  be 
required  to  have  at  least  a  majority  of 
foreign  members  in  order  to  be  a  bona 
fide  foreign  market?  Should  the 
Commission  exclude  exchanges  that 
provide  terminals  in  the  United  States? 

Question  119:  Should  the 
Commission  regulate  as  a  U.S.  exchange 
any  market  that,  although  organized  and 
having  its  principal  place  of  business 
outside  of  the  United  States,  is  under 
common  control  with  or  controlled  by 
U.S.  persons,  or  whose  decisions 
regarding  trading  rules,  practices,  or 
procedures  are  made  by  U.S.  persons? 

Question  120;  What  factors  should  the 
Commission  use  in  determining 
whether  an  exchange  is  operating  a 
trading  facility  in  the  United  States  and 
is  not  a  bona  fide  foreign  market?  If 
exchange-owned  terminals  are  located 
in  the  United  States,  should  this 
constitute  operating  a  trading  facility  in 
the  United  States? 

Question  121:  What  effect  would  a 
reinterpretation  of  the  term  "exchange" 
under  section  3(a)(1)  of  the  Exchange 
Act  have  on  any  Commission  proposal 
to  regulate  SIP  and  broker-dealer  access 
providers? 

Question  122:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  should  the  Commission 
require  access  providers  to  transmit 
orders  only  to  foreign  markets  that  are 
willing  to  share,  and  capable  of  sharing, 
information  with  the  Commission  in 
connection  with  investigations 
involving  violations  of  U.S.  securities 
laws?  If  so,  what  standard  should  the 
Commission  use  in  determining 
whether  a  foreign  market  would  provide 
meaningful  assistance  to  the 
Commission?  If  commenters  believe  that 
SIP  and/or  broker-dealer  access 
providers  should  be  permitted  to 
transmit  orders  to  any  foreign  market, 
indicate  bow  the  Commission  could 
ensure  that  it  has  the  ability  to  enforce 
the  applicable  provisions  of  the  federal 
securities  laws. 

Question  123:  Should  the 
Commission  require  access  providers  to 
transmit  orders  only  to  foreign  markets 
that  are  located  in  countries  that  have 


entered  into  arrangements  with  the 
Commission  to  provide  enforcement 
and  information  sharing  assistance? 
Question  124:  If  the  Conmiission 
regulated  access  providers  through  the 
approach  described  above,  should  SIP 
access  providers  be  limited  to  providing 
their  services  to  sophisticated 
institutions  or  should  they  be  allowed  to 
provide  any  U.S.  investor  with  the 
capability  of  directly  trading  on  foreign 
markets  as  members?  If  so,  should 
broker-dealer  access  providers  be 
subject  to  similar  requirements? 

Question  125:  If  the  Commission 
permits  SIP  access  providers  to  offer 
their  services  only  to  broker-dealers  and 
certain  sophisticated  institutions,  how 
should  this  category  of  sophisticated 
institutions  be  defined? 

Question  126:  Should  the 
Commission  permit  SIP  and  broker- 
dealer  access  providers  to  transmit 
orders  to  foreign  markets  for  the 
securities  of  U.S.  issuers  or  only  for  the 
securities  of  non-U. S.  issuers? 

Question  127:  Should  the 
Commission  limit  the  ability  of  SIP  and 
broker-dealer  access  providers  to 
transmit  orders  to  foreign  markets  for 
the  securities  of  non-U. S.  issuers  if  the 
"principal  market"  for  those  securities 
is  located  in  the  United  States?  If  so, 
how  should  the  Commission  determine 
when  the  "principal  market"  of  a  non- 
U.S.  security  is  located  in  the  United 
States? 

Question  128:  If  the  Commission 
permits  SIP  and  broker-dealer  access 
providers  to  transmit  orders  to  foreign 
markets  only  for  securities  of  non-U.S. 
issuers,  how  should  the  Commission 
distinguish  between  U.S.  and  non-U.S. 
issuers? 

Question  129:  If  the  Commission 
decides  to  regulate  access  providers  to 
foreign  markets,  should  they  be  required 
to  make  and  keep  records?  What  records 
should  registered  SIP  and  broker-dealer 
access  providers  be  required  to 
maintain? 

Question  130:  Should  access 
providers  be  required  to  file  periodic 
reports?  If  so,  what  information  should 
those  contain? 

Question  131:  Should  broker-dealer 
access  providers  be  required  to  keep 
records  of  denials  of  access  to  their 
services?  Should  they  be  required  to 
notify  the  Commission  of  such  denials 
of  access? 

Question  132:  What  types  of  risks 
should  be  disclosed  to  users  of  SIP  and 
broker-dealer  access  providers?  For 
example,  should  SIP  and  broker-dealer 
access  providers  be  required  to  disclose 
the  listing  and  maintenance  standards  of 
foreign  markets  to  which  they  transmit 
orders  on  behalf  of  U.S.  persons?  What 
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would  be  the  costs  associated  with  such 
a  requirement? 

Question  133:  Should  access 
providers  be  required  to  make 
disclosures  to  sophisticated 
institutions? 

Question  134:  What  market 
information  should  SIP  and  broker- 
dealer  access  providers  be  required  to 
provide  to  the  users  of  their  services? 

Question  135:  Should  direct  trading 
in  foreign  listed  companies  be  limited  to 
those  that  satisfy  U.S.  disclosure 
standards  in  order  to  better  protect  U.S. 
investors? 

Question  136:  Is  it  sufficient  to  merely 
disclose  to  investors  that  the 
information  available  about  a  foreign 
security  may  significantly  differ  from 
the  information  that  would  be  available 
about  U.S.  securities?  Do  public  policy 
concerns  dictate  that  the  Commission 
make  distinctions  based  on  whether 
investors  receive  adeouate  information? 

Question  137:  Are  tliere 
circumstances  under  which 
unregistered  foreign  securities  should  be 
permitted  to  trade  on  foreign  markets 
through  an  access  provider?  For 
example,  should  the  Commission 
establish  some  de  minimis  threshold  for 
a  foreign  security  based  on  the  dollar 
value  of  the  U.S.  float  or  trading  volume 
in  that  security,  or  on  the  relative 
percentage  of  U.S.  float  or  trading 
volume  compared  to  that  of  the  home  or 
worldwide  markets? 

Question  138:  Should  the  exemption 
from  registration  under  Exchange  Act 
Rule  12g3-2(b)  be  available  if  a 
significant  portion  of  an  issuer's  float  is 
traded  in  the  United  States? 

Question  139:  Given  that  broker- 
dealers  currently  trade  uiu-egistered 
securities  for  customers,  should  the 
Commission  reconsider  its  approach  to 
securities  registration  requirements  in 
this  context?  Are  there  other  viable 
alternatives  that  would  ensure  adequate 
disclosure  to  U.S.  investors  trading  on 
foreign  markets? 

Question  140:  Is  trading  in 
unregistered  foreign  securities  through 
an  access  provider  to  a  foreign  market 
appropriate  if  access  is  limited  to 
sophisticated  investors?  For  example, 
should  access  providers  be  permitted  to 
transmit  orders  for  unregistered  foreign 
securities  to  a  foreign  market  on  behalf 
of  qualified  institutional  buyers  as 
defined  in  Rule  144 A  of  the  Securities 
Act? 

Question  141:  Are  there  uniform 
procedures  that  the  Commission  should 
impose  on  foreign  markets  or  on  access 
providers  to  assure  that  securities  are 
not  sold  to  U.S.  investors  in 
circumstances  that  result  in  a  public 
distribution  of  securities  in  the  United 


States  that  are  not  registered  under  the 
Securities  Act? 

Question  1 42:  What  are  the 
consequences  to  SEC  reporting 
companies  if  unregistered  foreign 
securities  listed  on  foreign  markets  are 
available  to  be  purchased  or  sold 
through  access  providers? 

Question  143:  Would  any  of  the 
approaches  described  above  provide  an 
effective  means  of  addressing  the  issues 
raised  by  foreign  market  activities  in  the 
United  States,  including  providing  key 
protections  for  U.S.  investors?  What 
would  be  the  benefits  of  each  approach? 
What  would  be  the  drawbacks  of  each 
approach? 

Dated:  May  23,  1997. 

By  the  Commission. 
Margaret  H.  McFarlsnd, 
Deputy  Secretary. 

[PR  Doc.  97-14284  Filed  6-3-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclannation 
and  Enforcement 

30  CFR  Part  916 
[SPATS  No.  KS-017-FOR] 

Kansas  Regulatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kansas 
program  and  Abandoned  Mine  Land 
Reclamation  Plan  (hereinafter  the 
"Kansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Kansas'  regulations  for  its  regulatory 
program  and  abandoned  mine  land 
reclamation  plan  pertaining  to 
communications,  petitions  to  initiate 
rulemaking,  notice  of  citizen  suits, 
preparation  and  submission  of  reports 
by  the  permittee,  definitions,  permit 
applications,  administrative  hearing 
procedures,  civil  penalties,  permit 
review,  permit  revision,  permit 
renewals,  permit  transfers,  assignments, 
and  sales,  permit  conditions,  permit 
suspension  or  revocation,  termination  of 
jurisdiction,  exemption  for  cotil 
extraction  incident  to  government- 
financed  highway  or  other  construction. 


exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals,  coal 
exploration,  bonding  procedures, 
performance  standards,  revegetation, 
interim  performance  standards, 
underground  mining,  small  operator 
assistance  program,  lands  unsuitable  for 
surface  mining,  training,  certification, 
and  responsibilities  of  blasters  and 
operators,  employee  financial  interest, 
inspection  and  enforcement,  eligible 
lands  and  water,  reclamation  project 
evaluation,  consent  to  entry,  liens, 
appraisals,  contractor  responsibility, 
exclusion  of  certain  noncoal 
reclamation  sites,  and  abandoned  mine 
land  reclamation  plan  reports.  The 
amendment  is  intended  to  revise  the 
Kansas  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Kansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  July  7, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  30,  1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  c.d.t.  on  June  19,  1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Russell 
W.  Frum,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Mid- 
Continent  Regional  Coordinating  Center. 

Russell  W.  Frum,  Mid-Continent 
Regional  Coordinating  Center,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Alton  Federal  Building, 
501  Belle  Street,  Alton,  Illinois,  62002, 
Telephone:  (618)  463-6460. 

Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
4033  Parkview  Drive,  Frontenac,  Kansas 
66763,  Telephone  (316)  231-8540. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  W.  Frxun,  Mid-Continent 
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Regional  Coordinating  Center, 
Telephone:  (618)  463-6460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  January  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Kansas  program.  Background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  January  21,  1981.  Federal  Register 
(46  FR  5892).  Subsequent  actions 
concerning  the  Kansas  program  can  be 
found  at  30  CFR  916.10,  916.12,  916.15, 
and  916.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  7.  1997 
(Administrative  Record  No.  KS-615), 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  in  response  to  letters  dated 
May  20,  1996.  and  January  6.  1997 
(Administrative  Record  Nos.  KS-608 
and  KS-612,  respectively). 'that  OSM 
sent  to  Kansas  in  accordance  with  30 
CFR  732.17(c).  in  response  to  a  letter 
dated  September  26.  1994 
(Administrative  Record  No.  AML-KS- 
169),  that  OSM  sent  to  Kansas  in 
accordance  with  30  CFR  884.25(b).  and 
at  its  own  initiative.  Kansas  proposes  to 
amend  the  Kansas  Administrative 
Regulations  (K.A.R.).  The  hill  text  of  the 
proposed  program  amendment 
submitted  by  Kansas  is  available  for 
public  inspection  at  the  locations  listed 
above  under  ADDRESSES.  A  brief 
discussion  of  the  proposed  amendment 
is  presented  below. 

A.  Kansas  Regulatory  Program 

1.  Regulations  Proposed  for  Revocation 
or  Deletion 

Kansas  proposes  to  revoke  or  delete 
the  following  sections  of  the  K.A.R.;  47- 
1-1,  title  of  rules;  47-1-4,  sessions;  47- 
1-10,  general  notice  requirement;  47-2- 
14,  definition  of  complete  and  accurate 
application:  47-4-14.  public  hearings; 
47^1-14a(b)(2),  definition  of  person; 
and  47-4-14a  (d)(4)(G).  (d)(5)(B)(i). 
(d)(17)(C).  formal  hearings; 

2.  Regulations  with  Editorial  Changes 

Kansas  proposes  minor  wording 
changes,  paragraph  notation  changes, 
citation  corrections,  and  other  editorial 
changes  in  the  following  sections  of  the 
K.A.R.:  47-1-3.  communication;  47-1- 
8.  petitions  to  initiate  rulemaking;  47- 
1-9.  notice  of  citizen  suits,  47-1-1 1 . 
permittee  preparation  and  submission  of 
reports;  47-2-21,  definition  of 


employee;  47-2-53.  definition  of 
regulatory  authority  or  state  regulator 
authority;  47-2-53a,  definition  of 
regulatory  program;  47-2-58.  definition 
of  significant,  imminent,  environmental 
harm  to  land,  air  or  water  resources;  47- 
2-64,  definition  of  state  act;  47-2-67. 
definition  of  surety  bond;  47-2-74, 
definition  of  public  road;  47-3-1, 
application  for  mining  permit;  47-3-3a, 
permit  application  maps;  47-3-42. 
application  for  mining  permit;  47—4- 
14a(a)(2),  administrative  hearing 
procedure;  47— 4-14a(b),  definition  of 
party;  47-4-14a(c),  rules  of  procedure; 
47-4-14a(d).  formal  hearings;  47—4-15, 
administrative  hearings — discovery;  47- 
4-16.  interim  orders  for  temporary 
relief;  47-4-17,  administrative 
hearings — award  of  costs;  47-5-5a,  civil 
penalties;  47-5-16,  final  assessment  and 
payment  of  civil  penalty;  47-6-1. 
permit  review;  47-6-2.  permit  revision; 
47-6-3.  permit  renewals;  47-6-4, 
permit  transfers,  assignments,  and  sales; 
47-6-6.  permit  conditions;  47-6-7. 
permit  suspension  or  revocation;  47—6- 
9.  exemption  for  coal  extraction 
incident  to  government-financed 
highway  or  other  construction;  47-6—10, 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals;  47- 
7-2,  coal  exploration;  47-8-9,  bonding 
procedures;  47-8-1 1,  use  of  forfeited 
bond  funds;  47-9-1,  performance 
standards;  47-9-2.  revegetation;  47-9-4, 
interim  performance  standards;  47-10- 
1.  underground  mining;  47-11-8,  small 
operator  assistance  program;  47-12-4, 
lands  unsuitable  for  surface  mining;  47- 
13—4,  training,  certification,  and 
responsibilities  of  blasters  and 
operators;  47-13-5,  responsibilities  of 
operators  and  blasters-io-charge;  47-13- 
6.  training;  47-14-7,  employee  financial 
interests;  47-1 5-la.  inspection  and 
enforcement;  47-15-3.  lack  of 
information — inability  to  comply;  47- 
15-4.  injunctive  relief;  47-15-7.  state 
inspections;  47-15-8.  citizen's  requests 
for  state  inspections;  47-15-15,  service 
of  notices  of  violations  and  cessation 
orders;  and  47-15-17.  maintenance  of 
permit  areas.  Substantive  revisions 
included  in  these  regulations  are 
summarized  below. 

3.  K.A.R.  47-2-75.  Definitions 

a.  Kansas  proposes  to  revise  its 
adoption  by  reference  of  applicable 
Federal  definitions  contained  in  30  CFR 
700.5.  701.5.  705.5.  773.5.  and  846.5 
from  as  they  existed  on  July  1,  1990.  to 
as  they  existed  on  July  1, 1995. 

b.  Kansas  proposes  to  revise  its 
definition  of  director  at  K.A.R.  47-2- 
75(a)(5)  [was  47-2-75(a)(6)l  by 
referencing  additional  sections  of  the 
Federal  regulations  for  which  the  term 


"director"  means  the  Director.  Office  of 
Surface  Mining.  Reclamation,  and 
Enforcement.  The  additional  referenced 
sections  are  30  CFR  705.4(a),  705.11(c) 
and  (d),  705.13.  705.15,  705.19(a),  and 
705.21. 

c.  At  K.A.R.  47-2-75(e)(6),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  30  CFR  846.5  by  specifying 
that  the  reference  to  "Section  703  of  the 
act"  shall  be  replaced  by  "K.S.A.  1995 
Supp.  75-2973." 

4.  K.A.R.  47-3-2(b),  ApplicaUon  for 
Mining  Permit 

At  K.A.R.  47-3-2(b),  Kansas  proposes 
to  revise  its  adoption  by  reference  of 
applicable  Federal  regulations 
concerning  permit  applications  at  30 
CFR  777.11,  777.13,  777.14,  and  777.15 
from  as  they  existed  on  July  1,  1990,  to 
as  they  existed  on  July  1.  1995. 

5.  K.A.R.  47-3-42.  Application  for 
Mining  Permit 

a.  At  K.A.R.  47-3-42(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  concerning  permit 
applications  at  30  CFR  Parts  773.  778, 
779,  780,  and  785  from  as  they  existed 
on  July  1,  1990,  to  as  they  existed  on 
July  1,  1995. 

b.  At  K.A.R.  47-3-42(a)(2),  in  its 
adoption  by  reference  of  30  CFR  778.14, 
Kansas  proposes  to  specify  that  the  term 
"act"  shall  mean  "the  surface  mining 
control  and  reclamation  act  of  1977 
(Pub.  L.  95-87)"  and  amendments 
thereto. 

c.  At  K.A.R.  47-3-42(a)(15),  Kansas 
proposes  to  remove  its  adoption  by 
reference  of  30  CFR  779.22,  land-use 
information. 

d.  At  K.A.R.  47-3-42(a)(17),  Kansas 
proposes  to  adopt  by  reference  30  CFR 
780.4. 

e.  At  K.A.R.  47-3-42(a)(43),  Kansas 
proposes  to  add  a  clarifying  statement  to 
its  adoption  by  reference  of  30  CFR 
773.15.  The  statement  reads  as  follows: 

Only  in  paragraph  30  CFR  773.15(b)  shall 
the  term  "act"  mean  "surface  mining  control 
and  reclamation  act  of  1977  (Pub.  L.  95-87)" 
and  amendments  thereto.  All  other  references 
to  the  term  "act"  in  30  CFR  773.15  shall  be 
replaced  with  "state  act." 

f.  AT  K.A.R.  47-3-42(a)(45),  Kansas 
proposes  to  add  a  clarifying  statement  to 
its  adoption  by  reference  of  30  CFR 
773.20.  The  statement  reads  as  follows: 

except  in  subsection  (c)(2)  "43  CFR  4.1370 
through  4.1377.  where  OSM  is  the  regulatory 
author,  or  under  the  State  program 
equivalent,  where  a  slate  is  the  regulatory 
authority"  shall  be  replaced  by  "K.A.R.  47- 
4-14a" 
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g.  At  K.A.R.  47-3-^2(a)(47),  Kansas 
proposes  to  adopt  30  CFR  773.22  by 
reference. 

h.  At  K.A.R.  47-3-42(a)(48).  Kansas 
proposes  to  adopt  30  CFR  773.23  by 
reference. 

i.  At  K.A.R.  47-3-42(a)(49),  Kansas 
proposes  to  adopt  3  CFR  773.24  by 
reference  with  exceptions  that  replace 
certain  Federal  Terms  and  citations  with 
the  appropriate  State  terms  and  citations 
and  by  providing  the  State  address 
where  an  individual  may  submit 
information  on  a  challenge  of  the  status 
of  a  State  violation. 

j.  At  K.A.R.  47-3-42(a)(50).  Kansas 
proposes  to  adopt  30  CFR  773.25  by 
reference  with  exceptions  that  replace 
certain  Federal  terms  and  citations  with 
the  appropriate  State  terms  and 
citations.  Kansas  is  also  proposing  to 
replace  30  CFR  773.25(b)  with  K.A.R. 
47-3^2(a)(50)(B)  which  authorizes  the 
secretary  of  the  Kansas  Department  of 
Health  and  Environment  or  his  designee 
to  make  decisions  concerning 
ownership  or  control  relationships 
within  Kansas'  coal  mining 
applications,  issued  permits,  and  state 
violations. 

6.  K.A.R.  47-4-14a,  Administrative 
Hearing  Procediu^s 

a.  At  K.A.R.  47-4-14a(c){2).  Kansas 
proposes  to  change  the  information  on 
where  to  file  administrative  hearing 
documents.  All  documents  are  to  be 
filed  with  the  administrative  appeals 
section  of  the  Kansas  Department  of 
Health  and  Environment,  suite  400D, 
109  SW  9th,  Topeka,  Kansas  66612- 
1215. 

b.  At  K.A.R.  47--l-14a(d)(2)(D). 
concerning  disqualification  of  a 
presiding  officer,  Kansas  proposes  to 
add  a  new  provision  that  reads  as 
follows: 

In  the  event  that  the  presiding  officer  fails 
to  grant  a  petition  for  disquahfication,  the 
petitioning  party  may  file  an  affidavit  of 
personal  bias  or  disqualification  with 
substantiating  facts,  and  the  matter  of 
disqualification  shall  be  determined  by  the 
secretary. 

c.  At  K.A.R.  47-4-14a(d)(6)(E)(iv). 
Kansas  proposes  to  add  a  provision  that 
requires  notice  of  a  formal  hearing  to  be 
posted  at  the  surface  mining  section 
office  and,  where  practicable,  be 
published  in  a  newspaper  of  general 
circulation  in  the  area  of  the  mine  at 
least  seven  days  prior  to  the  hearing. 

d.  At  K.A.R.  47-4-14a(d)(15),  Kansas 
proposes  to  allow  the  presiding  officer 
or  secretary  or  secretary's  designee  to 
take  action  on  a  petition  for  stay  either 
before  or  after  the  effective  date  of  an 
initial  or  final  order. 


7.  K.A.R.  47-4-15,  Administrative 
Hearings — Discovery 

At  K.A.R.  47—4-15,  Kansas  proposes  to 
add  an  introductory  statement  regarding 
discovery  in  administrative  hearings: 
"Discovery  shall  be  permitted  to  the 
extent  allowed  by  the  presiding  officer 
or  as  agreed  to  by  the  parties." 

8.  K.A.R.  47-5-5a,  Civil  Penalties 

a.  At  K.A.R.  47-5-5a(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  concerning  civil  penalties  at 
30  CFR  845.11,  845.12,  845.13,  845.14, 
845.15,  845.16,  845.17,  845.18,  845.19, 
and  Part  846  from  as  they  existed  on 
July  1, 1990,  to  as  they  existed  on  July 
1,1995. 

b.  At  K.A.R.  45-5-5a{a)(10),  Kansas 
proposes  exceptions  to  its  adoption  of 
30  CFR  Part  846  by  replacing  certain 
Federal  terms  and  citations  with  the 
appropriate  State  terms  and  citations. 
Kansas  also  proposes  to  adopt  by 
reference  30  CFR  870.15(e)(lH5).  (f), 
and  (g)  as  they  relate  to  30  CFR 
846.18(d)  with  the  exception  of  the 
sentence  in  paragraph  (f)  that  specifies 
that  "[t]his  penalty  is  in  addition  to  the 
interest  described  in  paragraph  (c)  of 
this  section." 

c.  At  K.A.R.  47-5-5a(b)(13)  through 
(20),  Kansas  proposes  to  add  more  State 
terms  that  will  replace  specified  Federal 
terms  wherever  they  appear  in  the  text 
of  the  Federal  regulations,  concerning 
civil  penalties,  adopted  by  reference 
under  K.A.R.  47-5-5a(a). 

d.  Kansas  proposes  to  revise  K.A.R. 
47-5-5a(c)(5),  concerning  the  burden  of 
proof  in  civil  penalty  proceedings,  by 
requiring  that  the  department  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  as  to  the  fact  of  the 
violation,  the  amount  of  the  civil 
penalty,  and  the  ultimate  burden  of 
persuasion  as  to  the  amount  of  the  civil 
penalty  and  that  the  person  who 
petitioned  for  review  have  the  ultimate 
burden  of  persuasion  as  to  the  fact  of  the 
violation. 

e.  Kansas  proposes  to  revise  K.A.R. 
47-5-5a(c)97)(C),  concerning  the  initial 
order  of  the  presiding  officer,  by 
requiring  the  presiding  officer  to  order 
the  department  to  remit  the  appropriate 
amount  to  the  person  who  made  the 
payment  within  30  days  of  receipt  of  the 
order  finding  no  violation  or  reducing 
the  penalty  paid. 

f.  Kansas  proposes  to  revise  K.A.R. 
47-5-5a(c)(7)(D)  by  requiring  that  if  the 
presiding  officer  increases  the  amount 
of  the  civil  penalty  above  that  of  the 
proposed  assessment,  the  presiding 
officer  is  to  order  payment  of  the 
appropriate  amount  within  15  days  after 


an  order  increasing  the  civil  penalty  if 
mailed. 

9.  K.A.R.  47-6-3,  Permit  Renewals 

At  K.A.R.  47-6-3(a),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  30 
CFR  774.15,  concerning  permit 
renewals,  from  as  they  existed  on  July 
1, 1990,  to  as  they  existed  on  July  1, 
1995. 

10.  K.A.R.  47-6-4,  Permit  Transfers, 
Assigiunents,  and  Sales 

At  K.A.R.  47-6-4(b),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  30 
CFR  774.17,  concerning  transfer, 
assignments,  or  sale  of  permit  rights, 
from  as  they  existed  on  July  1,  1990,  to 
as  they  existed  on  July  1,  1995. 

11.  K.A.R.  47-6-6,  Permit  Conditions 

At  K.A.R.  47-6-6(a),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  30 
CFR  773.17,  concerning  permit 
conditions,  from  as  they  existed  on  July 
1, 1990,  to  as  they  existed  on  July  1, 
1995. 

12.  K.A.R.  47-6-7.  Permit  Suspension 
or  Revocation 

Kansas  proposes  to  revise  K.A.R.  47- 
6-7(h)(l)  by  requiring  a  party  to  file  a 
notice  of  appeal  of  an  initial  order  in  a 
suspension  or  revocation  proceeding 
with  the  secretary  within  15  days  after 
receipt  of  the  order. 

13.  K.A.R.  47-6-9,  Exemption  for  Coal 
Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Construction 

At  K.A.R.  47-6-9(a),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  the 
Federal  regulations  at  30  CFR  707.4, 
707.5,  707.11,  and  707.12  from  as  they 
existed  on  July  1,  1990,  to  as  they 
existed  on  July  1,  1995. 

14.  K.A.R.  47-6-10,  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals 

At  K.A.R.  47-6-10(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  the  Federal  regulations  at 
30  CFR  702.1,  702.5,  702.10,  702.11, 
702.12,  702.13.  702.14,  702.15,  702.16, 
702.17,  and  702.18  from  as  they  existed 
on  July  1,  1990,  to  as  they  existed  on 
July  1,  1995. 

15.  K.A.R.  47-7-2,  Coal  Exploration 

At  K.A.R.  47-7-2(a),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  the 
Federal  regulations  30  CFR  772.11, 
772.12,  772.13,  772.14,  and  772.15  from 
as  they  existed  on  July  1,  1990,  to  as 
they  existed  on  July  1. 1995. 
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16.  K.A.R.  47-8-9.  Bonding  Procedures 

At  K.A.R.  47-8-9(a),  Kansas  proposes 
to  revise  its  adoption  by  reference  of  the 
Federal  regulations  30  CFR  800.4,  800.5. 
800.11.  800.12,  800.13,  800.14,  800.15, 
800.16,  800.17.  800.20,  800.21,  800.30. 
800.40.  800.50.  and  800.60  from  as  they 
existed  on  July  1.  1990.  to  as  they 
existed  on  July  1.  1995. 

17.  K.A.R.  47-9-1.  Performance 
Standards 

a.  At  K.A.R.  47-9-l(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  30  CFR  810  from  as  they 
existed  on  July  1,  1990,  to  as  they 
existed  on  July  1,  1995.  At  K.A.R.  47- 
9-l(a)(3),  Kansas  proposes  to  add  an 
exception  to  the  adoption  of  30  CFR 
810.11:  the  reference  to  "parts  815 
through  828"  shall  be  replaced  by  their 
counterpart  in  K.A.R.  47-9-1.  Kansas 
also  proposes  to  add  exceptions  at  new 
subsection  (a)(5):  the  phrases  "every 
state  program"  and  "the  applicable 
regulatory  program"  shall  be  replaced 
by  "the  regulatory  program." 

b.  At  K.A.R.  47-9-l(b),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  30  CFR  Part  815  from  as 
they  existed  on  July  1, 1990,  to  as  they 
eidsted  on  July  1,  1995. 

c.  K.A.R.  47-9-1  (c).  Surface  Coal 
Mining  Performance  Standards.  (1)  At 
K.A.R.  47-9-l(c),  Kansas  proposes  to 
revise  its  adoption  by  reference  of 
applicable  Federal  regulations  30  CFR 
816  from  as  they  existed  on  July  1, 1990, 
to  as  they  existed  on  July  1,  1995. 

(2)  Kansas  proposes  an  exception  to 
its  adoption  of  30  CFR  816.61  at 
subsection  (cKl7):  the  term 
"subchapter"  shall  not  be  replaced  by 
K.A.R.  47-9-l(c),  and  everything  but 
the  statement  "all  blasting  operaUons 
shall  be  conducted  under  the  direction 
of  a  certified  blaster"  shall  be  deleted 
from  30  CFR  816.61(c)(1). 

(3)  Kansas  proposes  to  delete  the 
existing  language  in  subsection  (c)(35) 
and  to  add  new  subsection  (c)(35)  to 
adopt  30  CFR  816.101.  backfilling  and 
grading  time  and  distance  requirements, 
by  reference.  The  rest  of  the  paragraphs 
in  subsection  (c)  were  renumbered  to 
reflect  this  addition. 

(4)  Kansas  proposes  to  add  its 
adoption  by  reference  of  30  CFR  816.102 
to  new  subsection  (c)(36)  with  an 
exception:  subsections  (k)(3)(i)  and  (ii) 
of  30  CFR  816.102  are  deleted. 

(5)  At  redesignated  subsection  (c)(43), 
Kansas  proposes  to  remove  previously 
approved  exceptions  to  its  adoption  by 
reference  of  30  CFR  816.116.  These 
exceptions  are  deletion  of  editorial  note 


"3"  and  specific  language  in  30  CFR 
816.116(c)(2). 

(6)  Kansas  also  proposes  to  add 
additional  requirements  at  subsection 
(c)(43)  in  its  adoption  by  reference  of  30 
CFR  816.116(a)  and  (c)(4). 

Subsection  (a)(3)  is  added  specifying 
that  the  data  being  used  for  bond  release 
shall  be  submitted  to  the  department 
annually.  The  data  is  to  include 
information  for  the  last  augmented 
seeding,  which  shall  start  the  extended 
liability  period.  The  planting  reports, 
including  soil  tests,  are  to  be  submitted 
by  March  31,  of  the  year  following  the 
year  in  which  the  soil  tests  were 
performed.  The  production  and  ground 
cover  data  are  to  be  submitted  within  30 
days  of  the  date  that  the  production  and 
ground  cover  were  sampled.  Ground 
cover  shall  include  species 
identification.  Raw  field  data  may  be 
submitted  to  fulfill  this  requirement. 
The  tabulated  results  shall  then  be 
submitted  by  March  31  of  the  following 
year.  All  data  shall  be  clearly  identified 
as  to  the  bond  release  management  area 
that  it  represents. 

Subsection  (c)(4)(i)  is  revised  to  add 
language  concerning  normal  husbandry 
practices:  The  normal  husbandry 
practices  used  to  repair  gullies  shall  be 
approved  in  advance  by  the  United 
States  Department  of  the  Interior,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement. 

(7)  In  its  adoption  of  30  CFR  816.133. 
postmininig  land  use,  at  K.A.R.  47-9- 
l(c)(46),  Kansas  proposes  to  delete 
subsection  (d). 

(8)  At  K.A.R.  47-l-9(ajl3).  Kansas 
proposes  to  delete  30  CFR  816.107, 
steep  slope  backfilling  and  grading, 
from  its  adoption  by  reference  of  30  CFR 
816.115. 

e.  K.A.R.  47-l-9(e),  Underground 
Mining  Performance  Standards.  (1)  At 
K.A.R.  47-9-l(e),  Kansas  proposes  to 
revise  its  adoption  by  reference  of 
applicable  Federal  regulations  at  30  CFR 
Part  817  from  as  they  existed  on  July  1, 
1990,  to  as  they  existed  on  July  1, 1995. 

(2)  Kansas  proposes  an  exception  to 
its  adoption  of  30  CFR  817.61  at  K.A.R. 
47-l-9(e)(17):  the  term  "subchapter" 
shall  not  be  replaced  by  K.A.R.  47-9- 
1(d),  and  everything  but  the  statement 
"all  blasting  operations  shall  be 
conducted  under  the  direction  of  a 
certified  blaster"  shall  be  deleted  from 
30  CFR  817.61(c)(1). 

(3)  Kansas  also  proposes  to  add 
additional  requirements  at  K.A.R.  47-9- 
l(e)(39)  in  its  adoption  by  reference  of 
30  CFR  817.116(a).  Subsection  (a)(3)  is 
added  specifying  that  the  data  being 
used  for  bond  release  shall  be  submitted 
to  the  department  annually.  The  data  is 
to  include  information  for  the  last 


augmented  seeding,  which  shall  start 
the  extended  liability  period.  The 
planting  reports,  including  soil  tests,  are 
to  be  submitted  by  March  31,  of  the  year 
following  the  year  in  which  the  soil 
tests  were  performed.  The  production 
and  ground  water  cover  data  are  to  be 
submitted  within  30  days  of  the  date 
that  the  production  and  ground  cover 
were  sampled.  Ground  cover  shall 
include  species  identification.  Raw  field 
data  may  be  submitted  to  fulfill  this 
requirement.  The  tabulated  results  shall 
then  be  submitted  by  March  31  of  the 
following  year.  All  data  shall  be  clearly 
identified  as  to  the  bond  release 
management  area  that  it  represents. 

(4)  In  its  adoption  of  30  CFR  817.133, 
postmining  land  use,  at  K.A.R.  47-9- 
l(e)(44),  Kansas  proposes  to  delete 
subsection  (d). 

f.  K.A.R.  47-9-l(f).  Auger  Mining 
Performance  Standards.  At  K.A.R.  47-9- 
1(f).  Kansas  proposes  to  revise  its 
adoption  by  reference  of  applicable 
Federal  regulations  at  30  CFR  Part  819 
bom  as  they  existed  on  July  1. 1990.  to 
as  they  existed  on  July  1.  1995. 

g.  K.A.R.  47-9-l(g).  Prime  Farmland 
Special  Performance  Standards.  At 
K.A.R.  47-9-1  (g).  Kansas  proposes  to 
revise  its  adoption  by  reference  of 
applicable  Federal  regulations  at  30  CFR 
Part  823  from  as  they  existed  on  July  1, 
1990,  to  as  they  existed  on  July  1,  1995. 

h.  K.A.R.  47-9-l(h),  Coal  Preparation 
Plants  not  Located  within  the  Permit 
Area  of  a  Mine  Performance  Standards. 
At  K.A.R.  47-9-l(h),  Kansas  proposes  to 
revise  its  adoption  by  reference  of 
applicable  Federal  regulations  at  30  CFR 
Part  827  from  as  they  existed  on  July  1, 
1990,  to  as  they  existed  on  July  1,  1995. 

i.  K.A.R.  47-9-l(i),  In  Situ  Processing 
Special  Performance  Standards.  At 
K.A.R.  47-9-l(i),  Kansas  proposes  to 
revise  its  adoption  by  reference  of 
applicable  Federal  regulations  at  30  CFR 
Part  828  from  as  they  existed  on  July  1, 
1990,  to  as  they  existed  on  July  1,  1995. 

j.  At.  K.A.R.  47-9-l(j),  Kansas  revised 
its  list  of  terms  that  replaces  terms  in 
the  Federal  regulations  adopted  by 
reference  under  K.A.R.  47-9-1.  At 
subsection  (j)(8).  any  reference  to  "Part 
816"  is  replaced  by  "K.A.R.  47-9-l{c)." 
At  subsection  (j)(9),  any  reference  to 
"Part  817"  is  replaced  by  "K.A.R.  47-9- 
1(d)." 

18.  K.A.R.  47-9-4.  Interim  Performance 
Standards 

At  K.A.R.  47-9-4(a).  Kansas  proposes 
to  revise  its  adoption  by  reference  of 
applicable  Federal  regidations  at  30  CFR 
Parts  710.  715.  and  716  from  as  they 
existed  on  July  1,  1990,  to  as  they 
existed  on  July  1, 1995. 
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19.  K.A.R.  47-10-1,  Underground 
Mining 

At  K.A.R.  47-10-l(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Parts  783  and  784 
from  as  they  existed  on  July  1,  1990,  to 
as  they  existed  on  July  1,  1995.  Kansas 
further  proposes  to  last  the  actual 
Federal  regulation  sections  adopted 
rather  than  listing  the  sections  not 
included  in  its  adoption  by  reference  of 
30  CFR  Parts  783  and  784. 

20.  K.A.R.  47-11-8.  Small  Operator 
Assistance  Program 

At  K.A.R.  47-ll-8(a).  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Part  795  from  as 
they  existed  on  July  1,  1990,  to  as  they 
existed  on  July  1,  1995. 

21.  K.A.R.  47-12-4.  Lands  Unsuitable 
for  Surface  Mining 

a.  At  K.A.R.  47-12-4(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Parts  761,  762, 
and  764  from  as  they  existed  on  July  1 . 
1990,  to  as  they  existed  on  July  1,  1995. 

b.  Kansas  proposes  to  revise  K.A.R. 
47-12-4{a)(6),  which  adopts  30  CFR 
762.12  by  reference,  by  specifying  that 
the  term  "secretary"  shall  mean  the 
"secretary  of  the  United  States 
Department  of  Interior." 

22.  K.A.R.  47-13-4.  Training. 
Certification,  and  Responsibilities  of 
Blasters  and  Operators 

a.  At  K.A.R.  47-13-4(a).  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Part  850  from  as 
they  existed  on  July  1.  1990.  to  as  they 
existed  on  July  1,  1995. 

b.  Kansas  proposes  to  remove  existing 
K.A.R.  47-13-4(bK2)  and  (3)  and  to 
renumber  paragraphs  (b)(4)  through  (6) 
as  (b)(2)  through  (3). 

23.  K.A.R.  47-14-7.  Employee  Financial 
Interests 

At  Kj\.R.  47-14-7(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Part  705  from  as 
they  existed  on  July  1,  1990,  to  as  they 
existed  on  July  1,  1995. 

24.  K.A.R.  47-15-la,  Inspection  and 
Enforcement 

a.  At  K.A.R.  47-15-la(a),  Kansas 
proposes  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Parts  840.  842, 
and  843  from  as  they  existed  on  July  1, 
1990.  to  as  they  existed  on  July  1.  1995. 


b.  K.A.R.  47-15-la{b).  Kansas  revised 
its  list  of  terms  that  replaces  terms  in 
the  Federal  regulations  adopted  by 
reference  under  K.A.R.  47-15-la  by 
adding  paragraphs  (b)(20)  and  (b){21). 
Paragraph  (b)(20)  specifies  that  the  term 
"Director"  shall  be  replaced  by 
"secretary,"  and  paragraph  (b)(21) 
specifies  that  the  reference  to  "30  CFR 
843.15(e)"  shall  be  replaced  by  "An 
informal  public  hearing  shall  be 
conducted  in  accordance  with  K.A.R. 
47-4-14a." 

B.  Kansas  Abandoned  Mine  Land 
Reclamation  Plan 

1.  Regulations  with  Editorial  Changes 

Kansas  proposes  minor  working 
changes,  paragraph  notation  changes, 
citation  corrections,  and  other  editorial 
changes  in  the  following  sections  of  the 
K.A.R.:  47-16-1.  eligible  lands  and 
water;  47-16-2.  reclamation  project 
evaluation;  47-16-3.  consent  to  entry; 
47-16-4.  entry  for  study  or  exploration; 
47-16-5,  entry  and  consent  to  reclaim; 
47-16-6.  liens;  47-16-7,  appraisals;  and 
47-16-8.  satisfaction  of  liens. 
Substantive  revisions  included  in  these 
regulations  are  summarized  below. 

2.  K.A.R.  47-16-5.  Entry  and  Consent  to 
Reclaim 

Kansas  proposes  to  revise  K.A.R.  47- 
16-5(b)(l)  to  read  as  follows: 

(1)  Before  entry  a  written  finding  shall  be 
made  by  the  Secretary  with  reasons 
supporting  the  following  conclusions:  (A)  an 
emergency  exists  constituting  a  danger  to  the 
public  health,  safety,  or  general  welfare;  and 
(B)  no  other  pterson  or  agency  will  act 
expeditiously  to  restore,  reclaim,  abate, 
control,  or  prevent  the  adverse  effects  of  coal 
mining  practices. 

3.  K.A.R.  47-16-9.  Contractor 
Responsibility 

Kansas  proposes  to  add  a  new  section 
that  requires  each  successful  bidder  for 
an  abandoned  mine  land  reclamation 
project  contract  to  be  eligible  under  30 
CFR  772.15(b)(1),  as  adopted  by 
reference  in  K.A.R.  47-3-42(a)(44),  at 
the  time  of  contract  award  to  receive 
permit  or  conditional  permit  to  conduct 
surface  coal  mining  operations 

4.  K.A.R.  47-16-10.  Exclusion  of 
Certain  Noncoal  Reclamation  Sites 

Kansas  proposes  to  add  a  new  section 
which  excludes  certain  nonncoal  sites 
fi-om  being  reclaimed  with  money  from 
the  abandoned  mine  land  funds  and 
which  specifies  contractor  eligibility 
requirements  for  reclamation  of  noncoal 
sites. 

K.A.R.  47-16-10(a)(l)  excludes  the 
reclamation  of  sites  and  areas 
designated  for  remedial  action  pursuant 


to  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  K.A.R.  47-16- 
10(a)(2)  excludes  sites  listed  for 
remedial  action  pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980. 

K.A.R.  4 7-1 6-1 0(b)(1)  requires  that 
each  successful  bidder  for  an  abandoned 
mine  land  reclamation  project  contract 
for  noncoal  reclamation  to  be  eligible 
under  30  CFR  773.15(b)(1),  as  adopted 
by  reference  in  K.A.R.  47-3-42(a){44),  at 
the  time  of  contract  award  to  receive  a 
permit  or  conditional  permit  to  conduct 
surface  coal  mining  operations. 

K.A.R.  47-16-10(b)(2)  requires  that 
bidder  eligibility  for  each  contract  be 
confirmed  by  the  Office  of  Surfaced 
Mining's  automated  applicant  violator 
system. 

5.  K.A.R.  47-15-11,  Reports 

Kansas  proposes  a  new  section  which 
specifies  the  reports  that  must  be 
submitted  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
on  a  semiannual  and  annual  basis  and 
upon  project  completion. 

K.A.R.  47-16-ll(a)  requires  Kansas  to 
submit  semiannually  a  financial  status 
report,  form  SF-269,  for  the 
department's  administrative  grant  and/ 
or  cooperative  agreement;  a  performance 
report,  form  OSM-51,  covering  the 
performance  aspect  of  the  grant  and/or 
cooperative  agreement;  an  outlay  report 
and  request  for  reimbursement  for 
construction  programs,  form  SF-271, 
and  a  performance  report,  form  OSM- 
51,  for  each  activity  or  project  on  which 
some  work  as  occurred. 

K.A.R.  47-16-(b)  requires  Kansas  to 
submit  annually  a  financial  status 
report,  form  SF-269.  for  the 
department's  administrative  grant  and/ 
or  cooperate  agreement;  a  final 
performance  report,  form  OSM-51, 
covering  the  performance  aspects  of  the 
grant  and/or  cooperative  agreement;  an 
aimual  outlay  report  and  request  for 
reimbursement  for  construction 
program,  form  SF-271;  and  a 
cumulative  annual  performance  report, 
form  OSM-51. 

K.A.R.  47-16-ll(c)  requires  Kansas  to 
submit  form  OSM-76  upon"  project 
completion  to  report  the 
accomplishments  achieved  through  the 
project. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
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adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Mid-Continent  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATJON 
CONTACT  by  4:00  p.m..  c.d.t.  on  June  19, 
1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individuals  who  has  need  for 
a  special  accommodation  to  attend 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
secUons  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(CJof  the  National 
Envirorunental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwm-k  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  23,  1997. 
Br«nt  Wahlquist, 

Regional  Director,  Mid-Cot\tinent  Regiortal 
Coordinatir}g  Center. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  917 
[KY-1387] 

Surface  Coal  Mining  and  Reclamation 
Operations  on  Federal  Lands  Under 
the  Permanent  Program;  State-Federal 
Cooperative  Agreements;  Kentucky 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  proposing  to  adopt  a 
cooperative  agreement  between  the 
Department  of  the  Interior  and  the  State 
of  Kentucky  for  the  regulation  of  surface 
coal  mining  and  reclamation  operations 
on  Federal  Lands  in  Kentucky  under  the 
permanent  regulatory  program.  Such  a 
cooperative  agreement  is  provided  for  in 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  This 
notice  of  proposed  rulemaking  provides 
information  on  the  proposed  terms  of 
the  cooperative  agreement. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  E.D.T..  July  7, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  30.  1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m..  E.D.T..  on  June  19.  1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
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J.  Kovacic,  Director,  at  the  address  listed 
below. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  Usting  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  hsted 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  received 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (606)  233-2896. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex.  Frankfort, 
Kentucky  40601.  Telephone:  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone:  (606)  233- 
2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky 
Program 

On  May  18,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18,  1982,  Fedeal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  917.11.  917.13.  917.15, 
917.16.  and  917.17. 

U.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  2,  1997. 
(Administrative  Record  No.  KY-1387) 
from  the  Commissioner  of  the  Natural 
Resources  and  Environmental 
Protection  Cabinet  (NREPC).  Kentucky 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA.  The 
purpose  of  the  proposed  amendment  is 
to  give  Kentucky,  through  a  State- 
Federal  Cooperative  Agreement 
(Agreement),  primacy  in  the 
administration  of  it's  approved 
permanent  regulatory  program  on 
Federal  lands  in  the  State. 

Section  523(c)  if  SMCRA,  30  USC 
1201  et  seq.,  and  the  implementing 
regulations  at  30  CFR  Part  745,  allow  a 
State  and  the  Secretary  of  the  Interior  to 
enter  into  a  permanent  program 
cooperaitive  agreement  if  the  State  has 


an  approved  State  program  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  Permanent 
program  cooperative  agreements  are 
authorized  under  section  523(c)  which 
provides  that.  "Any  State  with  an 
approved  State  program  may  elect  to 
enter  into  a  cooperative  agreement  with 
the  Secretary  to  provide  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
wdthin  the  State,  provided  the  Secretary 
determines  in  writing  that  such  State 
has  the  necessary  personnel  and 
funding  to  implement  such  a 
cooperative  agreement  in  accordance 
with  the  provision  of  this  Act." 

SecUon  745.11(b)  (1)  through  (8)  of 
OSM's  regulations  require  that  certain 
information  be  submitted  with  a  request 
for  a  permanent  program  cooperative 
agreement,  if  the  information  has  not 
been  previously  submitted  in  the  State 
program.  Much  of  the  information 
relating  to  the  budget,  staffing,  and 
equipment  necessary  for  assuring  the 
duties  of  inspecting  siu-face  coal  mining 
and  reclamation  operations  on  Federal 
lands  have  been  previously  submitted 
by  Kentucky  in  the  State  program.  In 
addition,  the  State  of  Kentucky 
submitted  written  certification  of  the 
Kentucky  Attorney  General  to  OSM  that 
no  State  statutory,  regulatory  or  other 
legal  constraint  exists  which  would 
limit  the  capability  of  NREPC  to  fully 
comply  vfith  the  terms  of  the  proposed 
cooperative  agreement  and  section 
523(c)  of  SMCRA,  as  implemented  by  30 
CFR  Part  745. 

The  full  text  of  the  proposed 
agreement  is  included  as  part  of  this 
proposed  rule  making.  OSM  emphasizes 
that  the  proposed  cooperative  agreement 
may  be  subject  to  further  change  as  a 
result  of  public  comment  and/or  further 
discussion  with  the  State  of  Kentucky. 

The  proposed  agreement  as  submitted 
by  Kentucky  is  comprised  of  sixteen 
articles.  A  brief  summary  of  the  articles 
appears  below. 

Article  I:  Introduction.  Purpose  and 
Responsible  Agencies 

This  article  sets  forth  the  legal 
authority  for  the  Agreement  and  states 
that  the  Agreement  provides  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
in  Kentucky.  The  article  also  designates 
the  NREPC  as  the  agency  responsible  for 
administering  the  Agreement  on  behalf 
of  the  Governor  of  Kentucky  (Governor) 
and  OSM  as  the  agency  responsible  for 
administering  the  Agreement  on  behalf 
of  the  Secretary  of  the  Department  of  the 
Interior  (Secretary). 


Article  U:  Effective  Date 

This  article  provides  that  on  signatiu« 
by  the  Secretary  and  the  Governor,  the 
Agreement  would  become  effective  30 
days  after  publication  in  the  Federal 
Register  as  a  final  rule. 

Article  HI:  Definitions 

This  article  provides  that  the  terms 
and  phrases  used  in  the  Agreement  shall 
have  the  same  meaning  as  those  set 
forth  in  SMCRA.  KRS  350  and  the  rules 
and  regulations  promulgated  pursuant 
to  those  acts.  The  procedures  to  be 
followed  in  the  event  the  definitions 
conflict  are  also  specified. 

Article  IV:  Applicability 

This  article  states  that  the  laws, 
regulations,  terms  and  conditions  of 
Kentucky's  approved  State  program  are 
apphcable  to  Federal  lands  in  Kentucky 
except  as  otherwise  stated  in  the 
Agreement,  SMCRA,  30  CFR  740.4  and 
740.13,  or  other  applicable  Federal 
Laws.  Executive  Orders  or  regulations. 
This  article  also  designates  the  proper 
authority  for  hearings  of  appealable 
actions. 

Article  V:  General  Requirements 

This  article  affirms  that  NREPC  has 
the  authority  under  State  law  to  carry 
out  this  agreement.  It  also  establishes 
the  procedures  for  funding  of  NREPC's 
responsibilities  under  the  Agreement 
and  the  right  to  NREPC  to  terminate  the 
agreement  should  OSM  be  unable  to 
adequately  fund  the  program.  This 
article  provides  for  exchanging  of 
information  and  reporting  between  OSM 
and  NREPC,  and  requires  NREPC  to 
have  adequate  persormel  with  sufficient 
equipment  and  facilities  to  carry  out  the 
requirements  of  the  program.  Finally, 
the  article  discusses  the  determination 
and  disposition  of  funds  generated  from 
permit  application  fees  and  civil 
penalties. 

Article  VI:  Review  of  Permit  Application 
Package 

Paragraphs  A  through  C  of  Article  VI 
generally  describe  the  procedures  that 
the  State  and  OSM  will  follow  in  the 
review  and  analysis  of  permit 
application  packages  (PAP)  for 
operations  on  Federal  lands.  The  term 
"permit  application  package"  is  defined 
under  30  CFR  740.5.  NREPC  will 
assume  primary  responsibiUty  for  the 
review  of  PAP  except  in  the  case  of 
leased  Federal  coal  where  OSM  will 
prepare  a  mine  plan  decision  docimient. 
OSM  will  obtain  the  Secretary's 
approval  for  the  document. 

The  article  further  establishes 
guidelines  for  material  to  be  submitted 
in  the  PAP  and  the  procedures  to  be 
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used  by  OSM  and  NREPC  in  reviewing 
the  PAP.  Coordination  between  NREPC, 
OSM  and  other  Federal  Agencies  in 
conducting  the  review  is  spelled  out. 
Finally,  the  article  provides  guidelines 
for  making  a  decision  on  the  permit 
application  and  informing  the 
applicable  parties  of  the  decision.  The 
review  procedures  for  permit  revisions, 
renewable  and  the  transfer,  assignment 
or  sale  of  permit  rights  is  also  discussed. 

Article  VII.  Inspections 

This  article  specifies  that  NREPC  will 
conduct  inspections  of  the  operation  on 
Federal  lands  and  will  prepare  and  file 
inspection  reports  documenting  the 
inspection  in  accordance  with  the 
program.  This  article  provides  that 
NREPC  will  be  point  of  contact  and 
primary  inspection  authority  in  dealing 
with  operators  but  also  specifies  that 
authorized  Federal  land  management 
agencies  will  not  be  prevented  from 
conducting  necessary  inspections. 
Procedures  for  handling  citizen 
complaints  of  imminent  danger  to  the 
public  health  and  safety  or  of  significant 
imminent  environmental  harm  to  land, 
air  or  water  resources  received  by  OSM 
are  also  discussed. 

Article  VUI:  Enforcement 

This  article  deals  with  the 
responsibility  for  issuance  of 
enforcement  actions  resulting  from 
violations  on  surface  coal  mining  and 
reclamation  sites  on  Federal  lands. 
NREPC  will  have  the  lead  in  issuing 
enforcement  actions  except  in  cases 
where  Federal  laws  and  Executive 
orders  reserve  such  rights  to  the 
Secretary.  The  article  provides  for  the 
exchange  of  information  concerning 
enforcement  actions  and  also  provides 
that  personnel  from  NREPC  and  OSM 
will  be  mutually  available  to  serve  as 
witnesses  in  enforcement  actions  taken 
by  either  party. 

Article  IX:  Bonds 

This  article  specifies  the  procedures 
by  which  a  permittee  will  secure  a 
performance  bond  to  cover  the 
operator's  responsibility  under  the  Act 
and  Program.  Assignment  of  the  bond  in 
the  event  of  termination  of  the 
Agreement  and  procedures  to  be 
followed  for  bond  release  and  forfeiture 
are  also  discussed.  Finally  the  article 
provides  that  OSM  or  the  appropriate 
Federal  Agency  is  responsible  for  the 
collection  and  maintenance  of  Federal 
lease  bonds. 


Article  X.  Designating  Areas  Unsuitable 
for  All  or  Certain  Types  of  Surface  Coal 
Mining  and  Reclamation  Operations 
and  Activities,  Valid  Existing  Rights 
(VER).  and  Compatibility 
Determinations. 

The  unsuitably  petitions  portion  of 
the  article  reserves  authority  to 
designate  Federal  lands  as  unsuitable 
for  mining  to  the  Secretary.  The  article 
further  specifies  the  procedures  to  be 
followed  when  a  petition  to  designate 
land  areas  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations 
that  could  impact  adjacent  Federal  or 
non-Federal  lands  pursuant  to  Section 
522(c)  of  the  Act  is  received.  The  VER 
and  Compatibility  Determinations 
portion  of  the  article  require  OSM  to 
make  VER  determinations  on  Federal 
lands  where  proposed  operations  are 
prohibited  or  limited  by  Section 
522(e)(2)(l)  of  the  Act  or  for 
determinations  of  compatibility 
pursuant  to  section  522(e)(2)  of  the  Act. 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  article  allows  the  Agreement  to 
be  terminated  by  the  Governor  or  the 
Secretary  under  the  provisions  of  30 
CFR  745.15. 

Article  XII:  Reinstatement  of 
Cooperative  Agreement 

This  article  provides  that  the 
Agreement,  if  terminated  in  whole  or 
part,  may  be  reinstated  under  the 
provisions  of  30  CFR  745.14.  This 
article  also  provides  for  the  reservation 
of  powers  and  authority  to  the  Secretary 
as  specified  in  30  CFR  745.13. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  article  provides  that  the 
Agreement  may  be  amended  by  mutual 
agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR 
745.14. 

Article  XIV:  Changes  in  State  or  Federal 
Standards 

This  article  describes  the  procedures 
to  be  followed  when  new  or  revised 
performance  or  reclamation 
requirements  or  enforcement  and 
administrative  procedures  are 
promulgated. 

Article  XV:  Changes  in  Personnel  and 
Organization 

Under  the  terms  of  this  article  each 
party  to  the  Agreement  must  notify  the 
other  of  changes  in  personnel, 
organization  and  funding,  or  other 
changes  that  may  affect  the 
implementation  of  the  Agreement. 


Article  XVI:  Reservation  of  Rights 

This  article  provides  that  the 
agreement  will  not  be  construed  as 
waiving  or  preventing  the  assertion  of 
any  rights  in  this  Agreement  that  the 
State  or  Secretary  may  have  under  laws 
other  than  the  Act  or  their  regulations, 
including  but  not  limited  to  those  listed 
in  Appendix  A. 

The  full  text  of  the  Agreement  appears 

below: 

Kentucky  Cooperative  Agreement 

The  Governor  of  the  State  of  Kentucky  (the 
Governor)  and  the  Secretary  of  the 
Department  of  the  Interior  (the  Secretary) 
enter  into  a  Cooperative  Agreement 
(Agreement)  to  read  as  follows: 

Article  I:  Introduction.  Purpose,  and 
Responsible  Agencies 

A.  Authority 

This  Agreement  is  authorized  by  Section 
523(c)  of  the  Surface  Mining  Control  and 
Reclamation  Act  (Act).  30  U.S.C.  1273  (c). 
which  allows  a  State  with  a  permanent 
regulatory  program  approved  by  the 
Secretary  under  3G  U.S.C.  1253.  to  elect  to 
enter  into  an  Agreement  for  the  regulation 
and  control  of  coal  exploration  operations 
not  subject  to  43  CFR  Group  3400  and  surface 
coal  mining  and  reclamation  operations  on 
Federal  lands.  This  Agreement  provides  for 
State  regulation  consistent  with  the  Act,  the 
Federal  lands  program  (30  CFR  Chapter  VII. 
subchapter  D)  and  the  Kentucky  State 
Program  (Program)  for  surface  coal  mining 
and  reclamation  operations  on  Federal  l^ds. 

B.  Purposes 

The  purposes  of  this  Agreement  are  to  (a) 
foster  Federal-State  cooperation  on  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  and  coal  exploration 
operations  not  subject  to  43  CFR  Group  3400, 
(b)  minimize  intergovernmental  duplication 
of  effort  and  (c)  provide  for  uniform  and 
effective  application  of  the  Program  on  all 
lands  in  Kentucky  in  accordance  with  the 
Act  and  the  Program. 

C.  Responsible  Administrative  Agencies 

The  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet  (NREPC), 
acting  through  the  Department  for  Surface 
Mining  Reclamation  and  Enforcement 
(DSMRE),  shall  be  responsible  for 
administering  this  Agreement  on  behalf  of 
the  Governor.  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  shall 
administer  this  Agreement  on  behalf  of  the 
Secretary. 

Article  II:  Effiective  Date 

After  being  signed  by  the  Secretary  and  the 
Governor,  this  Agreement  shall  be  effective 
30  days  after  publication  in  the  Federal 
Register  as  a  final  rule.  This  Agreement  shall 
remain  in  effect  until  terminated  as  provided 
for  in  Article  XI. 

Article  ni:  Definitions 

The  terms  and  phrases  used  in  this 
Agreement,  which  are  defined  in  the  Act,  30 
CFR  Parts  700,  701  and  740  and  defined  in 
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the  KRS  350  and  the  rules  and  regulations 
promulgated  pursuant  to  that  Act.  shall  have 
the  same  meanings  as  set  forth  in  said 
definitions.  Where  there  is  a  conflict  between 
the  above  referenced  State  and  Federal 
definitions,  the  definitions  used  in  the 
approved  State  Program  will  apply  except  in 
the  case  of  a  term  which  defines  the 
Secretary's  continuing  responsibilities  under 
the  Act  or  other  laws. 

Article  IV:  Applicability 

In  accordance  with  the  Federal  lands 
program,  the  laws,  regulations,  terms  and 
provisions  of  the  Program  are  applicable  to 
Federal  lands  in  Kentucky  except  as 
otherwise  stated  in  this  Agreement.  The  Act. 
30  CFR  740.4  and  745.13  or  other  applicable 
Federal  laws.  Executive  Orders  or 
regulations. 

Orders  and  decisions  issued  by  the  NREPC 
in  accordance  with  the  Program  that  are 
appealable  shall  be  appealed  to  the  reviewing 
authority  in  accordance  with  the  Program. 
Orders  and  decisions  issued  by  the  Secretary 
or  his  authorized  agents  that  are  appealable 
shall  b«  appealed  to  the  Department  of  the 
Interior's  Office  of  Hearings  and  Appeals. 

Article  V:  General  Requirements 

The  Governor  and  the  Secretary  affirm  that 
they  will  comply  with  all  provisions  of  this 
Agreement. 

A.  Authority  of  State  Agency 

NREPC  has  and  shall  continue  to  have  the 
authority  under  State  law  to  carry  out  this 
agreement. 

B.  Funding 

Upon  application  by  NREPC.  and  subject  to 
appropriations.  OSM  will  provide  the  State 
with  hinds  to  defray  the  costs  associated  with 
carrying  out  its  responsibilities  under  this 
Agreement  as  provided  in  Section  705(c)  of 
the  Act  and  30  CFR  Part  735.  Such  funds  will 
cover  the  full  cost  incurred  by  NREPC  in 
carrying  out  those  responsibilities.  The 
amount  of  the  grant  will  be  determined  using 
the  procedures  specified  in  the  Federal 
Assistance  Manual  Chapter  3-10  and 
Appendix  ID. 

For  purposes  of  this  agreement,  actual 
costs  of  NREPC's  administration  of  its 
approved  program  on  Federal  lands  in 
accordance  with  this  agreement  shall  be  that 
percentage  of  NRECP's  total  program 
expenditures  during  any  specific  grant  period 
that  equals  the  percentage  of  Federal  lands 
within  all  lands  under  permit  in  the  state  of 
Kentucky  for  that  specific  grant  period. 

If  NREJPC  applies  for  a  grant  but  sufficient 
funds  have  not  been  appropriated  to  OSM, 
OSM  and  NREPC  will  meet  to  decide  upon 
appropriate  measures  that  will  insure  that 
mining  operations  on  Federal  lands  located 
in  Kentucky  are  regulated  in  accordance  with 
the  Program.  The  NREPC  also  reserves  the 
right  to  terminate  this  agreement  should 
OSM  be  unable  to  adequately  fund  this 
program. 

C.  Reports  and  Records 

NREPC  will  make  annual  reports  to  OSM 
containing  information  with  respect  to 
compUance  with  terms  of  this  Agreement 
pursuant  to  30  CFR  745.12(d).  Upon  request. 


NREPC  and  OSM  will  exchange  information 
generated  under  this  Agreement,  except 
where  prohibited  by  Federal  or  State  law. 

OSM  will  provide  NREPC  with  a  copy  of 
any  final  evaluation  reports  prepared 
concerning  State  administration  and 
enforcement  of  this  Agreement.  NREPC 
comments  on  the  report  will  be  attached 
before  being  sent  to  the  Congress  or  other 
interested  parties. 

D.  Personnel 

NREPC  shall  have  the  personnel  necessary 
to  fully  implement  this  Agreement  in 
accordance  with  the  provision  of  the  Act, 
applicable  regulations,  the  Federal  lands 
program  and  the  approved  Program. 

E.  Equipment  and  Facilities 

NREPC  will  assure  itself  access  to 
equipment,  laboratories  and  facilities  to 
perform  all  inspections,  investigations, 
studies,  tests  and  analyses  that  are  necessary 
to  carry  out  the  requirements  of  this 
Agreement. 

F.  Permit  Application  Fees  and  Civil 
Penalties 

The  amount  of  the  fee  accompanying  an 
application  for  a  permit  for  operations  on 
Federal  lands  in  Kentucky  shall  be 
determined  in  accordance  with  KRS  350.060 
and  Federal  law.  All  permit  fees  and  civil 
penalties  collected  from  operations  on 
Federal  lands  will  be  retained  by  the  State. 
Permit  fees  shall  be  considered  Program 
income.  Civil  penalties  shall  not  be 
considered  Program  income.  The  financial 
status  report  submitted  to  OSM  pursuant  to 
30  CFR  735.26  shall  include  the  amount  of 
fees  and  civil  penalties  collected  and 
attributable  to  Federal  lands  during  the  prior 
State  fiscal  year. 

Article  VI:  Review  of  Permit  Application 
Package 

A.  Responsibilities 

NREPC  will  assume  primary  responsibility 
for  the  analysis,  review,  and  approval, 
disapproval,  or  conditional  approval  of  the 
permit  application  component  of  the  permit 
application  package  (PAP)  required  by  30 
CFR  740.13  for  surface  coal  mining  and 
reclamation  operations  in  Kentucky  on 
Federal  lands.  NREPC  will  assume  the 
responsibilities  for  review  of  permit 
applications  to  the  extent  authorized  in  30 
CFR  740.4(c)(1).  (2).  (3).  (4),  (6).  and  (7). 
For  proposals  to  conduct  surface  coal 
mining  operations  involving  leased  Federal 
coal.  OSM  is  responsible  for  preparing  a 
mining  plan  decision  document  in 
accordance  with  30  CFR  746.13  and 
obtaining  the  Secretary's  approval. 

The  Bureau  of  Land  Management  (BLM)  is 
responsible  for  matters  concerned 
exclusively  with  regulations  under  43  CFR 
Group  3400. 

The  Secretary  reserves  the  right  to  act 
independently  of  NREPC  to  carry  out 
responsibilities  under  laws  other  than  the 
Act  or  provisions  of  the  Act  not  covered  by 
the  Program,  and  in  instances  of 
disagreement  over  the  Act  and  the  Federal 
lands  program.  The  Secretary  will  make 
determinations  under  the  Act  that  cannot  be 


delegated  to  the  State,  some  of  which  have 
been  delegated  to  OSM. 

Responsibilities  and  decisions  which  can 
be  delegated  to  NREPC  under  other 
applicable  Federal  laws  may  be  specified  in 
working  agreements  between  OSM  and  the 
State  with  the  concurrence  of  any  Federal 
agency  involved  and  without  amendment  to 
this  agreement. 

B.  Permit  Application  Package 

NREPC  shall  require  an  applicant 
proposing  to  conduct  surface  coal  mining 
and  reclamation  operations  on  Federal  lands 
to  submit  a  PAP  with  an  appropriate  number 
of  copies  to  NREPC.  NREPC  will  furnish 
OSM.  the  Federal  land  management  agency, 
and  any  other  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
operations  proposed  in  the  PAP  with  an 
appropriate  number  of  copies  of  the  PAP. 
The  PAP  will  be  in  the  form  required  by 
NREPC  and  will  include  any  supplemental 
information  required  by  OSM,  the  Federal 
land  management  agency,  and  any  other 
agency  with  jurisdiction  or  responsibility 
over  Federal  lands  affected  by  operations 
proposed  in  the  PAP. 

At  a  minimum,  the  PAP  will  satisfy  the 
requirements  of  30  CFR  740.13  (b)  and 
include  the  information  necessary  for  NREPC 
to  make  a  determination  of  compliance  with 
the  Program,  and  for  OSM,  the  appropriate 
Federal  land  management  agencies,  and  any 
other  agencies  with  jurisdiction  or 
responsibilities  over  Federal  lands  affected 
by  operations  proposed  in  the  PAP  to  make 
determinations  of  compliance  with 
applicable  requirements  of  the  Act,  the 
Federal  lands  program,  other  Federal  laws, 
Executive  Orders,  and  regulations  for  which 
they  are  responsible. 

C.  Review  Procedures 

NREPC  will  be  the  primary  point  of  contact 
for  applicants  regarding  the  review  of  the 
PAP  for  compliance  with  the  Program  and 
State  laws  and  regulations.  OSM  will  review 
the  applicable  portions  of  the  PAP  for 
compliance  with  the  non-delegated 
responsibilities  of  the  Act  and  for  compliance 
with  the  requirements  of  other  Federal  laws. 
Executive  Orders,  and  regulations. 

OSM  and  NREPC  will  develop  a  work  plan 
and  schedule  for  PAP  reviews  that  comply 
with  the  time  limitations  established  by  the 
state  program,  and  each  agency  will 
designate  a  person  as  the  federal  lands 
liaison.  The  fedeni  lands  liaison  will  serve 
as  the  primary  points  of  contact  between 
OSM  and  NREPC  throughout  the  review 
process.  Not  later  than  45  calendar  days  after 
receipt  of  the  PAP,  unless  a  different 
schedule  is  agreed  upon,  OSM  will  furnish 
NREPC  with  its  review  comments  on  the  PAP 
and  specify  any  requirements  for  additional 
data. 

OSM  and  NREPC  will  coordinate  with  each 
other  during  the  review  process  as  needed. 
NREPC  will  send  to  OSM  copies  of  any 
correspondence  with  the  applicant  and  any 
information  received  from  the  applicant 
regarding  the  PAP.  OSM  will  send  to  NREPC 
copies  of  all  OSM  correspondence  which 
may  have  a  bearing  on  the  PAP. 

OSM  will  provide  technical  assistance  to 
NREPC  when  requested,  and  will  have  access 
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to  NREPC  files  concerning  operations  on 
Federal  lands.  NREPC  will  keep  OSM 
informed  of  findings  made  during  the  review 
process  which  bear  on  the  responsibilities  of 
OSM  or  other  Federal  agencies. 

D.  Coordination  Between  NREPC.  OSM.  and 
Other  Federal  Agencies 

NREPC  will,  to  the  extent  authorized, 
consult  with  the  Federal  land  management 
agency  and  BLM  pursuant  to  30  CFR  740.4 
(c)  (2)  and  (3),  respectively.  NREPC  will  also 
be  responsible  for  obtaining  the  comments 
and  determinations  of  other  agencies  with 
jurisdiction  or  responsibility  over  the  Federal 
lands  affected  by  the  operations  proposed  in 
the  PAP.  NREPC  will  request  all  Federal 
agencies  to  furnish  their  findings  or  any 
request  for  additional  information  to  NREPC 
within  45  calendar  days  of  the  date  of  receipt 
of  the  PAP.  OSM  will,  upon  request,  assist 
NREPC  in  obtaining  such  information. 

In  accordance  with  30  CFR  745.12(g)(2), 
where  lands  containing  leased  Federal  coal 
are  involved,  NREPC  will  provide  OSM,  in 
the  form  specified  by  OSM  in  consultation 
with  NREPC,  with  written  findings  indicating 
that  each  permit  application  is  in  compliance 
with  the  terms  of  the  regulatory  program  and 
a  technical  analysis  of  each  permit 
application  to  assist  OSM  in  meeting  its 
responsibilities  under  other  applicable 
Federal  laws  and  regulations. 

Where  leased  Federal  coal  in  involved, 
OSM  will  consult  with  and  obUin  the 
concurrences  of  BLM,  the  Federal  land 
management  agency,  and  any  other  agency 
with  jurisdiction  or  responsibility  over  the 
Federal  lands  affected  by  the  operations 
proposed  in  the  PAP  as  required  to  make  its 
recommendation  for  the  Secretary's  decision 
on  the  mining  plan. 

Where  BLM  contacts  the  applicant  in 
carrying  out  its  responsibilities  under  43  CFR 
Group  3400,  BLM  will  immediately  inform 
NREPC  of  its  actions  and  provide  NREPC 
with  a  copy  of  documentation  of  all  decisions 
within  5  calender  days. 

E.  Permit  Application  Decision  and  Permit 
Issuance 

NREPC  will  prepare  a  State  decision 
package,  including  written  findings  and 
supporting  documentation,  indicating 
whether  the  PAP  is  in  compliance  with  the 
Program  NREPC  will  make  the  decision  on 
approval,  disapproval,  or  conditional 
approval  of  the  permit  on  Federal  lands. 

Any  permit  issued  by  NREPC  will 
incorporate  any  lawful  terms  or  conditions 
imposed  by  the  Federal  land  management 
agency,  including  conditions  relating  to  post- 
mining  land  use,  and  will  be  conditioned 
upon  compliance  with  the  requirements  of 
the  Federal  land  management  agency. 

NREPC  may  make  a  decision  on  approval, 
disapproval,  or  conditional  approval  of  the 
permit  on  Federal  lands  in  accordance  with 
the  Program  prior  to  the  necessary  Secretarial 
decision  on  the  mining  plan  when  leased 
Federal  coal  is  involved,  provided  that 
NREPC  advises  the  operator  in  the  permit 
that  Secretarial  approval  of  the  mining  plan 
must  be  obtained  before  the  operator  may 
conduct  surface  coal  mining  operations  on 
the  Federal  lease.  NREPC  will  reserve  the 


right  to  amend  or  rescind  any  requirements 
of  the  permit  to  conform  with  any  terms  or 
conditions  imposed  by  the  Secretary  in  the 
approval  of  the  mining  plan. 

Afler  making  its  decision  on  the  PAP, 
NREPC  will  send  a  notice  to  the  applicant, 
OSM,  the  Federal  land  management  agencies, 
and  any  other  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  A  copy 
of  the  permit  and  written  findings  will  be 
provided  to  OSM  upon  request. 

F.  Review  Procedures  for  Permit  Revisions; 
Renewals:  and  Transfer,  Assignment,  or  Sale 
of  Permit  Rights 

Any  permit  revision  or  renewal  for  a 
surface  coal  mining  and  reclamation 
operation  on  Federal  lands  will  be  reviewed 
and  approved,  or  disapproved,  by  NREPC 
after  consultation  with  OSM  on  whether  such 
revision  or  renewal  constitutes  a  mining  plan 
modification  pursuant  to  30  CFR  746.18. 
OSM  will  inform  NREPC  within  10  calendar 
days  of  receiving  a  copy  of  a  proposed  permit 
revision  or  renewal,  whether  the  permit 
revision  or  renewal  constitutes  a  mining  plan 
modification. 

Transfer,  assignment,  or  sale  of  permit 
rights  on  Federal  lands  shall  be  processed  in 
accordance  with  the  Program  and  30  CFR 
740.13  (e). 

Article  VII:  Inspections 

NREPC  will  conduct  inspections  of  all 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  in  accordance 
with  30  CFR  740.4(c)  (5)  and  the  Program  and 
prepare  and  file  inspection  reports  in 
accordance  with  the  Program.  NREPC, 
subsequent  to  conducting  any  inspection 
pursuant  to  30  CFR  740.4  (c)  (5),  and  in  a 
timely  fashion  which  will  not  exceed  45 
calendar  days,  will  file  with  OSM's 
Lexington  Field  Office  a  legible  copy  of  the 
completed  State  inspection  report. 

NREPC  will  be  the  point  of  contact  and 
primary  inspection  authority  in  dealing  with 
the  operator  concerning  operations  and 
compliance  with  the  requirements  covered 
by  this  Agreement,  except  as  descried 
hereinafter.  Nothing  in  this  Agreement  will 
prevent  inspections  by  authorized  Federal  or 
State  land  management  agencies  for  purposes 
other  than  those  covered  by  this  Agreement. 
The  Department  of  the  Interior  acting  through 
OSM,  the  Federal  land  management  agency 
or  any  other  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  to  be 
affected  under  the  proposed  PAP,  may 
conduct  any  inspections  necessary  to  comply 
with  obligations  under  30  CFR  Parts  842  and 
843  and  any  laws  other  than  the  Act. 

OSM  will  give  NREPC  reasonable  notice  of 
its  intent  to  conduct  an  inspection  under  30 
CFR  842.11  in  order  to  provide  NREPC 
inspectors  with  an  opportunity  to  accompany 
OSM  inspectors.  When  OSM  is  responding  to 
a  citizen  complaint  of  an  imminent  danger  to 
the  public  health  and  safety,  or  of  significant, 
imminent  environmental  harm  to  land,  air  or 
water  resources  pursuant  to  30  CFR 
842.11(b)(l)(ii)(c),  it  will  contact  NREPC  and 
provide  the  opportunity  for  a  joint  Federal/ 
State  inspection.  Inability  of  NREPC  to  make 
an  immediate  joint  inspection  will  not  be 


cause  for  OSM  to  delay  a  Federal  insoection 
where  a  citizen  has  alleged,  and  OSM  has 
just  cause  to  believe,  that  an  imminent 
danger  to  the  public  health  and  safety,  or 
significant,  imminent  environmental  harm  to 
land,  air  or  water  resources  exists.  All  citizen 
complaints  which  do  not  involve  an 
imminent  danger  or  significant,  imminent 
environmental  harm  will  be  referred  to 
NREPC  for  action. 


Article  VIII:  Enforcement 

NREPC  will  have  primary  enforcement 
authority  under  the  Act  concerning 
compliance  with  the  requirements  of  this 
Agreement  and  the  Program  in  accordance 
with  30  CFR  740.4(c)(5).  Enforcement 
authority  given  to  the  Secretary  under  other 
Federal  laws  and  Executive  Orders  including, 
but  not  limited  to,  those  listed  in  Appendix 
A  (attached)  is  reserved  to  the  Secretary. 

During  any  joint  inspections  by  OSM  and 
NREPC,  NREPC  will  have  primary 
responsibility  for  enforcement  procedures 
including  issuance  of  orders  of  cessation, 
notices  of  violation,  and  assessment  of 
penalties. 

NREPC  will  inform  OSM  prior  to  issuance 
of  any  decision  to  suspend  or  revoke  a  permit 
on  Federal  lands. 

During  any  inspection  made  solely  by  OSM 
or  any  joint  inspection  where  NREPC  and 
OSM  fail  to  agree  regarding  the  propriety  of 
any  particular  enforcement  action,  OSM  may 
take  any  enforcement  action  necessary  to 
comply  with  30  CFR  Parts  843,  845,  and  846. 
Such  enforcement  action  will  be  based  on  the 
standards  in  the  Program,  the  Act,  or  both, 
and  will  be  taken  using  the  procedures  and 
penalty  system  contained  in  30  CFR  Parts 
843,  845.  and  846. 

NREPC  and  OSM  will  within  5  calendar 
days  notify  each  other  of  all  violations  of 
applicable  laws,  regulations,  orders,  or 
approved  mining  permits  subject  to  this 
Agreement,  and  of  all  actions  taken  with 
respect  to  such  violations. 

Personnel  of  NREPC  and  OSM  will  be 
mutually  available  to  serve  as  witnesses  in 
enforcement  actions  taken  by  either  party. 

This  Agreement  does  not  affect  or  limit  the 
Secretary's  authority  to  enforce  violations  of 
Federal  laws  other  than  the  Act. 

Article  K:  Bonds 

NREPC  and  the  Secretary  will  require  each 
permittee  who  conducts  operations  on 
Federal  lands  to  submit  a  performance  bond 
payable  to  the  State  of  Kentucky  for  an 
amount  adequate  to  cover  the  operator's 
responsibilities  under  the  Act  and  Program. 
Such  performance  bond  will  be  conditioned 
upon  compliance  with  all  requirements  of 
the  Act,  the  Program.  State  rules  and 
regulations,  and  any  other  requirements 
imposed  by  the  Department  of  the  Interior. 
Such  bond  will  state  on  its  face  that  in  the 
event  the  Federal  Lands  Cooperative 
Agreement  between  Kentucky  and  the  U.S. 
Department  of  Interior  is  terminated,  the 
portion  of  the  bond  covering  the  federal 
lands  increment(s)  shall  be  assigned  to  the 
United  States.  The  bond  shall  also  state  that 
if  subsequent  to  the  forfeiture  of  the  bond, 
the  Cooperative  Agreement  is  terminated, 
any  unspent  or  uncommitted  proceeds  of  the 
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portion  of  the  bond  covering  the  federal 
lands  increment(s)  shall  be  assigned  to  and 
forwarded  to  the  United  States.  NREPC  will 
advise  OSM  within  30  calendar  days  of  any 
adjustments  to  the  performance  bond  made 
pursuant  to  the  Program. 

Prior  to  releasing  the  permittee  from  any 
obligation  under  such  bond  for  surface  coal 
mining  operations  involving  leased  Federal 
coal,  NREPC  will  obtain  the  concurrence  of 
OSM,  OSM  concurrence  will  include 
coordination  with  the  Federal  land 
manag^ment  agency  and  any  other  agency 
with  jurisdiction  or  responsibility  over 
Federal  lands  affected  by  the  surface  coal 
mining  and  reclamation  operation. 

Submission  of  a  performance  bond  does 
not  satisfy  the  requirements  for  a  Federal 
lease  bond  required  by  43  CFR  Subpart  3474 
or  lessee  protection  bond  required  in 
addition  to  a  performance  bond,  in  certain 
circumstances,  by  Section  715  of  the  Act. 
Where  Federal  lease  bonds  or  protections  ar« 
required,  OSM  or  the  appropriate  federal 
agency  is  responsible  for  the  collection  and 
maintenance  of  such  bonds. 

Article  X:  Designating  Areas  Unsuitable  for 
All  or  Certain  Types  of  Surface  Coal  Mining 
and  Reclamation  Operations  and  Activities, 
Valid  Existing  Rights  (VER),  and 
Compatibility  Determinations 

A.  Unsuitability  Petitions 

1.  Authority  to  designate  Federal  lands  as 
unsuitable  for  mining  pursuant  to  a  petition 
is  reserved  to  the  Secretary. 

2.  When  either  NREPC  or  OSM  receives  a 
petition  to  designate  land  areas  unsuitable  for 
all  or  certain  types  of  surface  coal  mining 
operations  that  could  impact  adjacent 
Federal  or  non-Federal  lands  pursuant  to 
Section  522(c)  of  the  Act,  the  agency 
receiving  the  petition  will  notify  the  other 
agency  of  receipt  within  5  calendar  days  and 
of  the  anticipated  schedule  for  reaching  a 
decision,  and  request  and  fully  consider  data, 
information  and  recommendations  of  the 
other  agancy.  OSM  will  coordinate  with  the 
Federal  land  management  agency  and  any 
other  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  within  or 
adjacent  to  the  petition  area  and  will  solicit 
comments  from  these  agencies. 

B.  VER  and  Compatibility  Determinations 
The  following  actions  will  be  taken  when 

requests  for  determinations  of  VER  pursuant 
to  Section  522(e)  (1)  or  (2)  of  the  Act  or  for 
determinations  of  compatibility  pursuant  to 
section  522(e)(2)  of  the  Act  are  received: 

1.  For  Federal  lands  where  proposed 
operations  are  prohibited  or  limited  by 
Section  522(e)  (1)  or  (2)  of  the  Act  and  30 
CFR  761.11(a)  or  (b).  OSM  will  make  the  VER 
determination. 

2.  OSM  will  process  requests  for 
determinations  of  compatibility  under 
Section  522(e)(2)  of  the  Act  and  30  CFR 
761.11(b)  and  761.12(c). 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  Agreement  may  be  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  30  CFR  745.15. 


Article  XII:  Reinstatement  of  Cooperative 
Agreement 

If  this  Agreement  has  been  terminated  in 
whole  or  in  part,  it  may  be  reinstated  under 
the  provisions  of  30  CFR  745.16.  The 
Secretary  reserves  the  powers  and  authority 
specified  in  30  CFR  745.13. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR  745.14. 

Article  XrV:  Changes  in  State  or  Federal 
Standards 

The  Secretary  or  NREPC  may,  from  time  to 
time,  promulgate  new  or  revised  performance 
or  reclamation  requirements  or  enforcement 
and  administrative  procedures.  Each  party 
will,  if  it  determines  it  to  be  necessary  to 
keep  this  Agreement  in  force,  change  or 
revise  its  regulations  or  request  necessary 
legislative  action. 

Such  changes  will  be  made  under  the 
procedures  of  30  CFR  Part  732  for  changes  to 
the  Program  and  under  the  procedures  of 
Section  501  of  the  Act  for  changes  to  the 
Federal  lands  program. 

NREPC  and  OSM  will  provide  each  other 
with  copies  of  any  changes  to  their  respective 
laws,  rules,  regulations,  policy  statements, 
guidelines  or  standards  pertaining  to  the 
enforcement  and  administration  of  this 
Agreement. 

Article  XV:  Changes  in  Personnel  and 
Organization 

Each  party  to  this  Agreement  will  notify 
the  other,  when  necessary,  of  any  changes  in 
personnel,  organization  and  funding,  or  other 
changes  that  may  affect  the  implementation 
of  this  Agreement  to  ensure  coordination  of 
responsibilities  and  facilitate  cooperation. 

Article  XVI:  Reservation  of  Rights 

This  Agreement  will  not  be  construed  as 
waiving  or  preventing  the  assertion  of  any 
rights  in  this  Agreement  that  the  State  or  the 
Secretary  may  have  under  laws  other  than 
the  Act  or  their  regulations,  including  but  not 
limited  to  those  listed  in  Appendix  A. 
Approved: 


Governor  of  Kentucky 


Date 


Secretary  of  the  Interior  Date 

Appendix  A 

1.  The  Federal  Land  Policy  and 
Management  Act,  43  U.S.C.  1701  et  seq.,  and 
implementing  regulations. 

2.  The  Mineral  Leasing  Act  of  1920,  30 
U.S.C.  181  et  seq.,  and  implementing 
regulations,  including  43  CFR  Part  3480. 

3.  The  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq..  and 
implementing  regulations,  including  40  CFR 
Part  1500. 

4.  The  Endangered  Species  Act,  16  U.S.C. 
1531  et  seq.,  and  implementing  regulations, 
including  50  CFR  Part  402. 

5.  The  Fish  and  Wildlife  Coordination  Act, 
as  amended.  16  U.S.C.  661  et  seq.,  48  Stat 
401. 


6.  The  Bald  and  Golden  Eagle  Protection 
Act  of  1940,  as  amended.  16  U.S.C.  668- 
668d,  and  implementing  regulations. 

7.  The  Migratory  Bird  Treaty  Act.  as 
amended,  16  U.S.C.  701-7l8h  et  seq. 

8.  The  National  Historic  Preservation  Act 
of  1966,  16  U.S.C.  470  et  seq..  and 
implementing  regulations,  including  36  CFR 
Part  800. 

9.  The  Clean  Air  Act,  42  U.S.C.  7401  et 
seq.,  and  implementing  regulations. 

10.  The  Federal  Water  Pollution  Control 
Act,  33  U.S.C.  1251  et  seq.,  and 
implementing  regulations. 

11.  The  Resource  Conservation  and 
Recovery  Act  of  1976,  42  U.S.C.  6901  et  seq.. 
and  implementing  regulations. 

12.  The  Reservoir  Salvage  Act  of  1960, 
amended  by  the  Preservation  of  Historical 
and  Archaeological  Data  Act  of  1976,  16 
U.S.C.  469  et  seq. 

13.  Executive  Order  11593  (May  13,  1971), 
Cultural  Resource  Inventories  on  Federal 
Lands. 

14.  Executive  Order  11988  (May  24,  1977), 
for  flood  plain  protection. 

15.  Executive  Order  11990  (May  24,  1977), 
for  wetlands  protection. 

16.  The  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  351  et  seq.,  and 
implementing  regulations. 

17.  The  Stock  Raising  Homestead  Act  of 
1916,  43  U.S.C.  291  et  seq. 

18.  The  Archaeological  Resources 
Protection  Act  of  1979. 16  U.S.C.  470aa  et 
seq.,  as  amended. 

19.  The  Constitution  of  the  United  States. 

20.  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201  et 
seq. 

21.  30  CFR  Chapter  VH. 

22.  The  Constitution  of  the  State  of 
Kentucky  and  State  Law. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rule  making,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rule  making  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.D.T.  on  June  19, 
1997.  The  location  and  time  of  the 
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hearing  will  be  arranged  with  those 
persons  requested  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting. 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 


U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 


Dated:  May  28.  1997. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

|FR  Doc.  97-14549  Filed  6-3-97;  8:45  am] 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  wilfbe 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1190  and  1191 

Accessibility  Guidelines  for  Outdoor 
Developed  Areas 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  establishment  of 

regulatory  negotiation  committee  and 

first  committee  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  decided  to 
establish  a  regulatory  negotiation 
committee  to  develop  a  proposed  rule 
on  accessibility  guidelines  for  newly 
constructed  and  altered  outdoor 
developed  areas  covered  by  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act.  The 
regulatory  negotiation  committee  will  be 
comprised  of  organizations  who 
represent  the  interests  affected  by  the 
accessibility  guidelines  for  outdoor 
developed  areas.  This  notice  also 
announces  the  times  and  location  of  the 
first  meeting  of  the  regulatory 
negotiation  committee. 
DATES:  The  first  meeting  of  the 
regulatory  negotiation  committee  is 
scheduled  for  June  26  and  27.  1997 
beginning  at  8:30  a.m.  each  day.  The 
meeting  will  end  at  5:00  p.m.  on  June 
26.  1997  and  at  4:00  p.m.  on  June  27, 
1997. 

ADDRESSES:  The  first  meeting  of  the 
regulatory  negotiation  committee  will  be 
held  at  the  offices  of  the  Paralyzed 
Veterans  of  America.  801  18th  Street. 
NW..  Washington.  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services.  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Sti«et.  NW..  suite  1000, 
Washington.  DC.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice):  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disk)  upon 
request.  This  document  is  also  available 
on  the  Board's  Internet  Site  (http:// 
www.access-board.gov/rules/ 
outdoor.htm). 
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SUPPLEMENTARY  INFORMATION:  On  April 
18,  1997,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
of  intent  to  establish  a  regulatory 
negotiation  committee  to  develop  a 
proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act.  62 
FR  19084  (April  18.  1997).  The  notice 
identified  the  interests  that  are  likely  to 
be  significantly  affected  by  the 
accessibility  guidelines:  State  and  local 
governments;  individuals  with 
disabilities;  designers;  conservation 
groups;  trails  groups;  and  private  sector 
camping  facilities.  The  notice  proposed 
a  list  of  19  organizations  to  represent 
these  interests  on  the  regulatory 
negotiation  committee.  Comments  were 
requested  on  the  proposal  to  establish 
the  regulatory  negotiation  committee 
and  the  proposed  committee 
membership. 

The  comments  supported  the 
establishment  of  the  regulatory 
negotiation  committee.  Six  more 
organizations  have  been  added  to  the 
regulatory  negotiation  committee  in 
response  to  the  comments.  The 
following  25  organizations  will 
comprise  the  regulatory  negotiation 
committee: 

American  Association  of  Landscape 

Architects 
American  Camping  Association 
American  Trails 
Appalachian  Trail  Conference 
Hawaii  Commission  on  Persons  with 

Disabilities 
KOA  (Kampgrounds  of  America),  Inc. 
National  Association  of  State  Park 

Directors 
National  Association  of  State  Trail 

Administrators 
National  Center  on  Accessibility 
National  Council  on  Independent  Living 
National  Parks  and  Conservation 

Association 
National  Recreation  and  Park 

Association 
National  Spinal  Cord  Injury  Association 
New  York  State  Department  of 

Environmental  Conservation,  Bureau 

of  Public  Lands 
Paralyzed  Veterans  of  America 
Partners  for  Access  to  the  Woods 
Rails  to  Trails  Conservancy 
State  of  Washington,  Interagency 

Committee  for  Outdoor  Recreation 
TASH  (The  Association  of  Severely 

Handicapped) 
U.S.  Architectural  and  Transportation 

Barriers  Compliance  Board 
U.S.  Army  Corps  of  Engineers 
U.S.  Department  of  Agriculture,  Forest 

Service 


U.S.  Department  of  the  Interior, 

National  Parjc  Service 
U.S.  Department  of  Transportation, 

Federal  Highway  Administration 
Whole  Access 

The  first  meeting  of  the  regulatory 
negotiation  committee  will  be  held  in 
Washington,  DC  on  June  26  and  27, 
1997.  The  times  and  location  of  the 
meeting  are  listed  at  the  beginning  of 
this  notice.  The  meeting  is  open  to  the 
public.  The  meeting  site  is  accessible  to 
individuals  with  disabilities. 
Individuals  with  hearing  impairments 
who  require  sign  language  interpreters 
should  contact  Peggy  Greenwell  by  June 
18,  1997  by  calling  (202)  272-5434 
extension  34  (voice)  or  (202)  272-5449 
(TTY). 

Dated:  May  29,  1997. 
Patrick  D.  Cannon, 

Chair,  Architectural  and  Transportation 

Barriers  Compliance  Board. 

(FR  Doc.  97-14553  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  81 50-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AI42 

Claims  Based  on  Aggravation  of  a 
Nonservice-Connected  Disability 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
secondary  service  coimection  for  certain 
disabilities.  This  proposal  is  based  on  a 
recent  decision  by  the  United  States 
Court  of  Veterans  Appeals  (CVA).  The 
intended  effect  of  this  amendment  is  to 
conform  VA  regulations  to  the  CVA 
decision,  which  clarified  the 
circumstances  under  which  veterans 
may  be  compensated  for  disabilities 
related  to  service-connected  conditions. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  August  4,  1997. 
ADDRESSES:  Mail  or  hand  deliver  vmtten 
comments  to:  Director,  Office  of 
Regulations  Management,  Room  1154, 
810  Vermont  Ave.,  NW.,  Washington, 
DC  20420.  Comments  should  indicate 
that  they  are  submitted  in  response  to 
"RIN  2900-AI42."  All  vmtten  comments 
will  be  made  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays). 


FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Veres,  Consultant,  Judicial 
Review  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  IX:  20420,  (202)  273-7240. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  38  U.S.C.  1110  and  1131, 
VA  may  establish  service  connection  for 
disabilities  resulting  from  disease  or 
injury  incurred  or  aggravated  during  a 
veteran's  period  of  active  military, 
naval,  or  air  service.  Once  service 
coimection  is  established  for  a  veteran's 
disability,  VA  may  authorize  monetary 
compensation  depending  on  the 
disability's  level  of  severity.  In  addition, 
under  38  CFR  3.310,  VA  may  establish 
service  connection  for  a  disability 
which  is  proximately  due  to  or  the 
result  of  a  service-connected  disease  or 
injury. 

In  Allen  v.  Brown,  7  Vet.  App.  439, 
448  (1995),  issued  March  17,  1995.  CVA 
held  that,  as  a  matter  of  law,  when 
aggravation  of  a  veteran's  nonservice- 
connected  condition  is  proximately  due 
to  or  the  result  of  a  service-connected 
condition,  the  veteran  is  entitled  to 
compensation  for  the  degree  of 
disability  (but  only  that  degree)  over 
and  above  the  degree  of  disability 
existing  prior  to  aggravation.  Prior  to 
CVA's  holding,  VA  paid  compensation 
for  a  disability  on  a  secondary  basis 
only  if  the  secondary  condition  was 
entirely  caused  by  a  service-connected 
disability.  To  conform  §  3.310  to  CVA's 
decision,  VA  is  proposing  to  amend  38 
CFR  3.310  to  authorize  compensation 
for  the  incremental  increase  in  severity 
of  a  nonservice-coimected  disability 
which  is  proximately  due  to  or  the 
result  of  a  service-connected  condition. 
In  order  to  determine  whether,  and  to 
what  extent,  a  service-connected  disease 
or  injury  has  aggravated  a  non  service- 
coimected  disability,  VA  must  be  able  to 
determine  the  pre-aggravation  severity 
of  the  disability  in  question.  We, 
therefore,  propose  to  stipulate  that  VA 
will  not  concede  aggravadon  unless  it 
has  medical  evidence,  which  pre- 
existed the  aggravation,  sufficient  to 
establish  the  pre-aggravation  severity  of 
the  condition.  Since  some  conditions 
are  inherently  progressive  and  worsen 
naturally  over  time,  we  propose  to 
specify  that  VA  will  not  service-connect 
any  increase  in  severity  that  is  due  to 
natural  progression.  These  requirements 
would  be  consistent  with  the  manner  in 
which  VA  determines  the  degree  of  in- 
service  aggravation  of  pre-existing 
disabilities,  i.e.,  by  comparing  the 
severity  of  the  condition  when  the 
veteran  entered  and  left  active  military 
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service  and  excluding  from 
consideration  any  increase  in  severity 
that  is  due  to  the  natural  progression  of 
the  condition.  As  with  all  other 
disabilities  evaluated  for  VA  purposes, 
the  level  of  compensation  would  be 
determined  under  the  provisions  of 
VA's  Schedule  for  Rating  Disabilities. 
The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved:  May  27,  1997. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.310  is  amended  by 
revising  the  section  ledading;  by 
redesignating  paragraph  (b)  as  paragraph 
(c);  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

§  3.310    Disabilities  that  are  proximately 
due  to.  or  aggravated  by,  service-connected 
disease  or  Injury. 

*         «         ft         *         * 

(b)  Aggravation  of  nonservice- 
connected  disabilities.  Any  increase  in 
severity  of  a  nonservice-connected 
disability  that  is  proximately  due  to  or 
the  result  of  a  service-connected  disease 
or  injury,  rather  than  the  normal 
progression  of  the  disability,  shall  be 
service-connected.  However,  VA  will 
not  concede  that  a  nonservice- 
connected  disability  was  aggravated  by 


a  service-connected  disease  or  injury  in 
the  absence  of  medical  evidence  extant 
before  the  aggravation  sufficient  to 
establish  the  pre-aggravation  severity  of 
the  disability.  The  rating  activity  will 
determine  the  pre-  and  post-aggravation 
levels  of  severity  under  the  Schedule  for 
Rating  Disabilities  and  determine  the 
extent  of  aggravation  by  deducting  the 
pre-aggravation  level  of  severity,  as  well 
as  any  increase  in  severity  due  to  the 
normal  progression  of  the  disability, 
from  the  current  level. 

(Authority:  38  U.S.C.  1110  and  1131) 

•         *         *         •         * 

[FR  Doc.  97-14509  Filed  5-3-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60,  63,  260,  261,  264,  265, 
266,  270,  and  271 


[FRL-5834-5] 

Revised  Technical  Standards  for 
Hazardous  Waste  Combustion 
Facilities;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability: 
extension  of  comment  period. 

SUMMARY:  Since  publication  of  the 
notice  of  data  availability  (62  FR  24212 
(May  2,  1997)),  EPA  has  received  several 
requests  to  extend  the  comment  period. 
Accordingly,  the  Agency  is  extending 
the  comment  period  15  days  to  June  17, 
,  1997. 
DATES:  The  comment  period  is  extended 
to  June  17,  1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-CS4A-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  S.W.,  Washington, 
DC  20460.  Deliveries  of  comments 
should  be  made  to  the  Arlington, 
Virginia  address  listed  below. 
Comments  may  be  submitted 
electronically  through  the  Internet  to: 
rcra-docket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-97-CS4A-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
For  other  information  regarding 
submitting  comments  or  viewing  the 
comments  received  or  supporting 


information,  please  refer  to  the 
proposed  rule  (61  FR  17358  (April  19. 
1996)). 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  Office  of 
Solid  Waste  (5305W),  U.S.  EPA,  401  M 
Street.  S.W..  Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC): 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington. 
Virginia.  The  RIC  is  open  from  9  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
for  Federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  by  calling  703-603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Denyer,  Office  of  Solid  Waste 
(5302W).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460,  703-308-8770,  e-mail 
address:  denyer.larry@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  May  2, 
1997,  EPA  published  a  notice  of  data 
availability.  See  62  FR  24212.  The 
Agency  established  a  30-day  comment 
period  and  indicated  that  comments  on 
the  proposal  would  be  accepted  until 
June  2,  1997. 

To  date,  EPA  has  received  requests  to 
extend  the  comment  period-^rom  Ash 
Grove  Cement  Company,  Cement  Kiln 
Recycling  Coalition,  Chemical 
Manufacturers  Association,  Coalition  for 
Responsible  Waste  Incineration. 
Holnam,  Molten  Metal  Technology, 
Safety-Kleen,  and  Solite.  Commenters 
felt  the  complexity  of  some  of  the  issues 
in  the  NODA  and  the  availability  of 
certain  data  fields  within  the  emissions 
database  warranted  an  extension. 
Accordingly,  the  Agency  is  extending 
the  comment  period  15  days  to  June  17, 
1997  to  provide  for  a  45-day  comment 
period. 

Readers  should  again  note  that  only 
comments  about  new  information 
discussed  in  the  May  2.  1997  notice  will 
be  considered  by  the  Agency.  Issues 
related  solely  to  the  April  19, 1996 
proposed  rule  and  other  subsequent 
notices  that  are  not  directly  affected  by 
the  documents  or  data  referenced  in 
today's  Notice  of  Data  Availability  are 
not  open  for  further  comment. 


UMI 
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Dated:  May  22,  1997. 
Elizabeth  Cotsworth, 

Acting  Director.  Office  of  Solid  Waste. 
(FR  Doc.  97-14581  Filed  6-3-97;  8:45  ami 

BILUNQ  CODE  6S6a-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 

[OPP-300475;  FRL-5600-6] 

(S)-Hydroprene  Biochemical  Pest 
Control  Agent;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  Rule. 


SUMMARY:  EPA  proposes  to  expand  the 
tolerance  for  residues  of  hydroprene 
[{S)-(EthyI(2£.4£.7S)-3,7,ll-trimethyl- 
2,4-dodecadienoate)l,  an  insect  growth 
regulator,  on  all  food  items  in  food- 
handling  establishments  to  include 
perimeters  and  pantries,  and 
warehouses  to  the  list  of  permissible 
food  storage  sites  and  ultra  low  volume 
(ULV)  fogging  as  a  permissible  treatment 
method  under  certain  precautions  and 
conditions.  The  Agency  also  proposes 
permitting  the  use  of  point  source 
device  treatments  providing  those 
devices  do  not  come  into  direct  contact 
with  food  preparation  surfaces  and  are 
kept  a  minimum  distance  of  3  feet  from 
exposed  foods.  The  Agency  is  also 
proposing  to  restrict  the  tolerance 
expression  to  residues  of  [(S)-(Ethyl 
(2£.4£,7S)-3,7,ll-trimethyl-2.4- 
dodecadienoate)],  the  S-racemer  of 
hydroprene  since  the  fl-racemer  is  no 
longer  being  supported  in  reregistration. 
This  regulation  is  proposed  by  the  EPA 
at  its  own  initiative. 
DATES:  Comments  identified  by  the 
docket  control  number  [OPP-300475] 
must  be  received  on  or  before  July  7, 
1997. 

ADDRESSES:  Submit  written  comments 
by  mail  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
ResoiuT»s  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency 
401  M  St.,  SW..  Washington,  DC  20460. 
In  person,  bring  comments  to:  Public 
Docket,  Room  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  con^dential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 


40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  IV  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  Home,  c/o  Product  Manager 
(PM)  90,  Biopesticides  and  Pollution 
Prevention  Division  (7501W)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Room  5-W38,  5th  Floor,  CS#1,  2800 
Crystal  Drive,  Arlington,  VA  22202 
(703)  308-8367; 
home.diana@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  amend  40  CFR  parts  180 
and  185  by  removing  §  185.3625  and 
adding  §  180.501,  and  by  adding 
perimeters,  pantries  and  warehouses  to 
the  list  of  permissible  food  storage  sites 
and  ultra  low  volume  (ULV)  fogging  as 
a  permissible  treatment  meOiod  under 
certain  precautions  and  conditions.  The 
Agency  is  also  permitting  the  use  of 
point  source  device  treatments 
providing  those  devices  do  not  come 
into  direct  contact  with  food 
preparation  surfaces  and  must  be  kept  a 
minimum  distance  of  3  feet  from 
exposed  foods.  The  Agency  is  also 
proposing  to  restrict  the  tolerance 
expression  to  residues  of  [(S)-(Ethyl 
(2£.4£,7S)-3,7,ll-trimethyl-2,4- 
dodecadienoate)],  the  S-racemer  of 
hydroprene.  The  i?-racemer  is  being 
removed  bom  the  tolerance  expression 
since  Sandoz  Agro  Inc.,  the 
manufacturer,  is  supporting  only  the 
reregistration  of  (S)-hydroprene  and  no 
longer  manufacturers  the  R/S 
hydroprene  racemic  mixture. 

I.  Background  and  Statutory  Authority 

In  the  Federal  Register  of  August  12, 
1992  (57  FR  36005),  EPA  promulgated  a 
final  mle  which  established  a  tolerance 
under  sections  408  and  409  of  the 
Federal  Food,  Dmg  and  Cosmetic  Act, 
21  U.S.C.  346a  and  348,  specifying  a 
tolerance  for  (fl)-hydroprene  and  (S)- 
hydroprene  racemic  mixture  residues  of 
the  insect  growth  regulator  in  or  on  food 
commodities  exposed  during  spot  or 
crack  and  crevice  treatment  of  food 
handling  establishments  at  0.2  ppm. 
This  was  in  response  to  a  pesticide 
tolerance  petition  (9H5573)  filed  by 
Zoecon  Corporation. 


The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  at  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  irom  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  Section  408(b)(2)(D) 
specifies  factors  EPA  is  to  consider  in 
establishing  a  tolerance.  Section 
408(b)(3)  requires  EPA  to  determine  that 
there  is  a  practical  method  for  detecting 
and  measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  Section  408(b)(4)  requires  EPA 
to  determine  whether  a  maximum 
residue  level  has  been  established  for 
the  pesticide  chemical  by  the  Codex 
Alimentarius  Commission.  If  so,  and 
EPA  does  not  propose  to  adopt  that 
level,  EPA  must  publish  for  public 
comment  a  notice  explaining  the 
reasons  for  departing  from  the  Codex 
level.  Section  408  governs  EPA's 
establishment  of  exemptions  from  the 
requirement  for  a  tolerance  using  the 
same  safety  standard  as  section 
408(B)(2)(A)  and  incorporating  the 
provisions  of  section  408(b)(2)(C)  and 
(D).  Section  408(e)  gives  EPA  general 
authority  to  establish  tolerances  and 
exemptions  &x)m  the  requirement  for  a 
tolerance  through  notice  and  comment 
rulemaking  procedures  upon  EPA's 
initiative. 

New  section  408(c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
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requirement  of  a  tolerance  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  hann  will  result  firom 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  and  to  "ensure  that  there  is 
a  reasonable  certainty,  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue  ..."  and  specifies 
factors  EPA  is  to  consider  in 
establishing  an  exemption.  Section 
408(c)(3)(B)  provides  for  circumstances 
when  no  need  exists  for  a  practical 
method  for  detecting  and  measuring 
levels  of  pesticide  chemical  residue  in 
or  on  food. 

II.  Risk  Assessment  and  Statutory 
Findings 

Consistent  with  section  408(b)(2)(A), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
The  scientific  data  submitted  in 
previous  petitions  and  other  relevant 
material  have  been  evaluated  including 
toxicological  and  residue  chemistry 
data.  EPA  has  assessed  the  toxicology 
data  base  for  (S)-hydroprene  and  has 
sufficient  data  to  assess  its  hazards  and 
to  make  a  determination  on  aggregate 
exposure. 

A.  Use  Practices 

1.  Use  practices.  The  biochemical  pest 
control  agent  (S)-hydroprene  is 
presently  used  on  walls,  floors,  ceilings, 
attics,  basements,  or  crawlspaces  of 
apartment  buildings,  bakeries,  bottling 
facilities,  breweries,  boiler  rooms, 
cafeterias,  candy  plants,  grocery  stores, 
day  care  centers,  hospitals,  residential 
homes,  office  buildings,  kitchens, 
laboratories,  cereal  processing  facilities, 
manufacturing  plants,  mausoleums, 
meat  and  produce  canneries,  nursing 
homes,  restaurants,  schools,  locker 
rooms,  stores,  taverns,  warehouses,  as 
well  as  various  modes  of  transporation 
such  as  aircraft,  buses,  trucks,  trailers, 
rail  cars,  and  marine  vessels.  It  is  also 
applied  in  food  handling  establishments 
where  food  is  held,  prepared,  processed 
or  served  including  areas  where  food  is 
received,  prepared,  packaged  and 
stored,  as  well  as  enclosed  food 
processing  systems  (mills,  dairies,  etc.) 


in  spot  and  crack  and  crevices,  and 
small  food  storage  areas.  This  proposal 
would  expand  the  permissible  food 
storage  sites  to  include  warehouses, 
pantries  and  perimeters  and  also  ultra 
low  volume  (ULV)  fogging  as  a 
permissible  treatment  method. 

2.  Application  rates.  For  general 
surface  applications,  one  ounce  of 
product  is  applied  to  1,500  square  feet 
surface  area  (0.0015  gram  active 
ingredient/ square  foot)  for  surface 
spray/paint  brush,  spot  and  crack 
crevice  preparations.  The  product  may 
be  applied  every  4  months  by  spray/ 
paint  brush,  hand  pressurized  or  power 
operated  sprayers,  foggers,  mechanical 
misting  sprayers,  aerosol  generators, 
Ultra  Low  Volume  (ULV)  misters,  or 
thermal  foggers.  For  fogging,  space 
spray/mist  applications,  1  ounce 
product/ 12,000  cubic  feet  (0.2  gram 
active  ingredient/1,000  cubic  feet). 
Emissions  from  bait  stations  are  at  the 
rate  of  0.001  gram  active  ingredient/ 
square  feet  over  a  3-month  period. 

B.  Product  Identity /Residue  Chemistry 

1.  Plant  metabolism.  (S)-hydroprene  is 
not  applied  to  living  plants  or  food  and 
therefore  plant  metabolism  studies  have 
been  waived.  The  currently  regulated 
residues  are  the  racemic  components  of 
hydroprene,  namely  [(/?)-(Ethyl  (2£,4£,)- 
3,7,1  l-trimethyl-2,4 —  dodecadienoate)]. 
and  [(S)-(Ethyl  (2E.4£'.)-3,7,ll-trimethyl- 
2,4-dodecadienoate)]  at  0.2  ppm.  EPA 
proposes  to  keep  the  current  tolerance 
limit  of  0.2  ppm  but  to  limit  the 
regulated  residue  to  [(S)-(Ethyl 
(2£,4£',7E)-3,7,ll-trimethyl-2,4- 
dodecadienoate)).  The  /?-racemer  is 
being  removed  from  the  tolerance 
expression  since  Sandoz  Agro  Inc.,  the 
manufacturer,  is  supporting  only  the 
reregistration  of  (S)-hydroprene  and  no 
longer  manufacturers  the  R/S 
hydroprene  racemer  mixture. 

2.  Analytical  method.  The  Agency  has 
reviewed  scientific  data  submitted  by 
Zoecon  Corporation  and  has  determined 
that  there  is  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  (S-)hydroprene  in  or  on  food 
with  a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
This  method.  Method  No.  307,  is  an 
analytical  method — Gas 
chromatography/Flame  Ionization 
Detector  and  Mass  Specific  Detector/ 
Selected  Ion  Monitoring  (GC/FID  and 
MD/SIM)  with  a  limit  of  detection  of 
0.01  ppm  for  most  foods  and  0.02  ppm 
for  butter.  The  method  will  be 
published  in  PAM  II  under  Pesticide 
Reg.  40  CFR  185.31525.  EPA  has 
provided  information  on  this  method  to 
the  Food  and  Drug  Administration.  The 


method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Information  and  Records 
Integrity  Branch,  Information  Resoruces 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Crystal  Mall  #2, 
Rm.  1128, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
305-5805. 

3.  Magnitude  of  residues.  The  Agency 
has  also  reviewed  data  for  use  of  (S)- 
hydroprene  as  a  diluted  spray  for  partial 
area  treatment  of  large  food 
manufacturing/warehousing  facilities. 
Residue  studies  of  food  commodities 
exposed  under  simulated  warehouse 
pantry  conditions  for  24  hours  indicate 
that  the  established  tolerance  of  0.2  ppm 
will  not  be  exceeded  as  long  as  label 
directions  are  followed.  Residue  studies 
of  food  commodities  exposed  as  a  result 
of  partial  area  treatments  of  large  food 
handling/warehousing  facilities 
indicated  that  food  commodities 
exposed  for  up  to  8  hours  will  not 
exceed  the  established  tolerance  of  0.2 
ppm.  Residues  resulting  from  ULV 
fogging  were  also  below  the  established 
tolerance  of  0.2  ppm. 

Also  reviewea  were  exposure  studies 
from  the  use  of  point  source  devices. 
Submitted  residue  studies  indicated  that 
bait  and/or  stations  may  be  used  in  food 
handling  establishments  during  food 
processing  without  exceeding  the 
established  tolerance  of  0.2  ppm  under 
the  following  conditions.  The  bait 
stations  must  not  come  into  direct 
contact  with  food  preparation  surfaces 
and  must  be  a  minimum  of  3  feet  or 
more  away  from  the  exposed  food. 

C.  Toxicological  Profile 

The  toxicological  findings  include 
reviews/reassessments  of  a  rat  chronic 
toxicity  study,  rat  carcinogenicity  study, 
rat  reproductive  study,  rat  and  rabbit 
developmental  toxicity  studies  as  well 
as  an  Agency  assessment  of  the 
reference  dose  (RfD).  The  test  material 
for  all  but  one  of  the  toxicology  tests 
involved  (S)-hydroprene  which  is 
known  to  be  the  more  biologically  active 
hydroprene  racemer.  An  R,S- 
hydroprene  racemic  mixture  was  the 
test  material  in  the  rabbit  developmental 
study. 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  EPA  has 
determined  the  (S)-hydroprene  does  not 
pose  any  acute  dietary  risks.  The 
following  mammalian  toxicity  studies 
have  been  conducted  in  support  of  the 
tolerance  exemption  for  residues  of 
technical  (S)-hydroprene  except  for  the 
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acuie  mnaiation  test  and  the  skin 
sensitizing  test. 


Acute  Toxicity 
Tests 


(S)-hydroprene 
technical  un- 
less otherwise 
stated. 
Acute  Oral  


Acute  Dermal 


Acute  Inhala- 
tion. 


Primary  Dermal 
Irritation 
(Rat). 

Primary  Eye  Ir- 
ritation (Rath 
biQ. 

Dermal  Sen- 
sitization 
(Guinea  Pig). 


Results 


LDw  >  5.000 

mg/kg/day 

LDm)  >  5,000 
mg/kg/day, 
abraded 
skin 

LCo  >  5.2 
mg/L  (ac- 
tual) 
[65.7% 
formula- 
tion) 

Mild  irritation 
at  0  and 
24  hours 

Conjunctival 
irritation 
only  after 
24  hours 

Sensitizing 
agent 
[65.7% 
formula- 
tion) 


Rating 


Toxicity 
Cat- 
egory IV 

Toxicity 
Cat- 
egory III 

Toxicity 
Cat- 
egory III 


Toxicity 
Cat- 
egory IV 

Toxicity 
Cat- 
egory IV 

Toxicity 
Cat- 
egory IV 


2.  Genotoxicity.  There  is  no  evidence 
for  the  Agency  to  believe  that  (S)- 
hydroprene.  a  biochemical,  has 
genotoxic  potential.  Test  results  were 
negative  for  the  following  mutagenicity 
tests:  unscheduled  DNA  synthesis  in  rat 
hepatocyte.  micronucleus  assay  in  mice. 
in  vivo  cytogenicity  in  rat  bone  marrow 
cells,  and  the  Ames  assay. 

3.  Reproductive  toxicity.  Originally, 
the  Agency  determined  a  parental 
toxicity  no  observed  effect  level  (NOEL) 
of  300  ppm.  lowest  observed  effect  level 
(LOEL)  at  1,500  ppm,  a  reproductive 
toxicity  NOEL  of  300  ppm  and  LOEL  of 
1,500  ppm  (June  8, 1995  memo  RfD/QA 
Peer  Review  Committee).  The  Agency 
has  now  determined  that  the  parental 
toxicity  NOEL  is  1 ,500  ppm  and  the 
LOEL  is  7.500  ppm  for  the  rat 
reproductive  toxicity  study.  The 
conclusion  is  based  on  a  review  of 
additional  data  indicating  that:  (a) 
Parental  weight  gain  reductions  of  the 
low  (300  ppm)  and  middle-dose  (1.500 
ppm)  groups  were  sporadic  and  were 
not  considered  to  be  of  biological 
significance;  this  is  supported  by  the 
view  of  an  FDA  pathologist,  (b)  the 
mean  parental  body  weight  gains  of  the 
7.500  ppm  group  males  and  females 
decreased  more  than  10%  throughout 
the  growth  phase,  when  compared  to 
the  controls  and  appeared  to  be 
treatment-related,  (c)  body  weight 
reductions  of  Fl  generation  males  and 


females  were  inconsistent  and  did  not 
exceed  10%;  therefore  body  weight 
gains  of  Fl  generation  progeny  could 
not  be  used  to  establish  toxicological 
endpoints  for  setting  the  LOEL,  (d)  food 
efficiency  of  Fl  generation  and  mean 
body  weights  of  pups  at  birth  were  not 
affected  by  the  treatment,  (e)  body 
weight  gain  reduction  in  pups  of  Fl  and 
F2  were  significantly  reduced  on  days 
14  and  21  at  7500  ppm  when  compared 
to  controls,  and  (f)  reduced  conception 
rates  in  the  FO  at  the  low-  and  high-dose 
levels  were  not  treatment-related. 

4.  Developmental  Toxicity.  Following 
a  reevaluation  of  the  submitted  data,  the 
Agency  has  altered  its  earlier  conclusion 
characterizing  the  post-implantation 
loss  observed  in  the  rabbit 
developmental  toxicity  study  as 
developmental  toxicity.  As  a  result,  the 
Agency  is  revising  the  developmental 
toxicity  NOEL  from  30  mg/kg/day  to  90 
mg/kg/day,  the  highest  dose  tested  in 
rabbits.  The  observed  developmental 
toxicity  effects  were  maternal  weight 
loss  at  the  highest  dose  tested,  90  mg/ 
kg/ day.  While  the  test  material  involved 
a  mixture  of  R,S-hydroprene  racemers, 
there  were  no  adverse  signs  of 
development  toxicity  at  the  highest 
dosage  levels. 

5.  Subchronic  toxicity.  A  3-month 
feeding  study  in  rats  resulted  in  a 
determination  of  lowest  effect  level 
(LED  =  250  mg/kg/day  and  NOEL  =  50 
mg/kg/day.  Vacuolated  ovarian  luteal 
cells  were  observed  in  females  as  were 
microscopic  findings  of  homogeneous 
cytoplasm  in  male  and  in  female 
hepatocytes.  In  a  28-day  feeding  study 
in  rats,  the  LEL  was  500  mg/kg/day  and 
NOEL  =  250  mg/kg/day.  Observed  was 
an  increase  in  the  kidney  to  brain 
weight  ration  and  an  increase  in 
absolute  kidney  weight. 

6.  Chronic  toxicity.  In  a  previous 
review  of  the  chronic  toxicity  phase  of 
the  rat  study,  the  overall  NOEL  was 
considered  to  be  100  ppm  (4.62  mg/kg/ 
day  in  females),  the  lowest  dose  tested 
and  was  based  on  the  observance  of 
cytoplasmic  vacuolization  in  the 
ovaries.  However,  the  Agency  now 
concludes  that  the  cytoplasmic 
vacuolization  observed  in  the  ovaries  is 
a  result  of  cellular  overload  of  inert 
endogenous  products  synthesized  from 
hydroprene  metabolites  and  thus 
constitutes  no  toxicological  significance. 
This  explanation  is  supported  by  an 
FDA  pathologist  Qune  8. 1995  memo 
RfD/QA  Peer  Review  Committee). 

As  a  result  of  this  finding 
(toxicological  insignificance  of  the 
ovarian  changes),  the  NOEL  and  LOEL 
are  now  1,000  and  10.000  ppm. 
respectively,  instead  of  100  and  1,000 
ppm.  The  NOEL  and  LOEL  are  based  on 


reduced  body  weight  gains  in  males  and 
females,  pancreatic  arteritis  in  males, 
and  increased  incidence  of  syncytial 
macrophage  aggregated  in  cervical 
lymph  nodes  and  deep  cholesterol  clefts 
and  cortical  fatty  vacuolization  in  the 
adrenals  in  females. 

With  respect  to  carcinogenicity,  EPA 
used  its  Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24. 
1986  (51  FR  33992).  EPA  has  classified 
(S)-hydroprene  as  a  Group  "D" 
compound  -  not  classifiable  as  to  human 
carcinogenicity.  In  a  previous  review  of 
the  carcinogenicity  phase  of  the  rat 
study,  the  Agency  noted  that  the 
incidence  of  thyroid  follicular  cell 
adenomas  appeared  to  be  increased  in 
males  of  the  highest  dose  group  but 
never  classified  the  compound  with 
regard  to  its  human  carcinogenicity 
potential.  The  Agency,  in  a 
reconsideration  of  the  findings, 
including  the  absence  of  a 
carcinogenicity  study  involving  a 
second  species,  and  the  equivocal 
nature  of  the  findings  from  the  rat  study, 
has  now  concluded  that  the  data  set 
presented  is  only  suggestive  of  a 
carcinogenic  response.  S-hydroprene. 
therefore,  should  be  classified  as  a 
"Group  D"  compound  -  not  classifiable 
as  to  human  carcinogenicity.  The 
conclusion,  as  drawn  from  the  rat  study, 
is  based  on  the  following:  (i)  there  was 
no  increase  in  the  incidence  of 
carcinomas;  the  incidence  of  carcinomas 
in  male  groups  were  6.  6,  2,  0  and  8%, 
respectively,  in  control  group  1,  control 
group  2, 100  ppm,  1,000  ppm  and 
10,000  ppm  groups,  (ii)  there  was  no 
treatment-related  increase  in 
precancerous  histopathological  changes 
such  as  hyperplasia,  (iii)  the  compound 
was  not  associated  with  a  positive 
mutagenic  response  in  several  bioassay 
systems,  (iv)  the  compound  is  not 
structurally  related  fo  any  known 
carcinogen,  and  (v)  the  compound  is  a 
structiu-al  analog  to  methoprene,  a 
pesticidal  compound  that  has  been 
adequately  tested  and  did  not 
demonstrate  mutagenic  or  carcinogenic 
properties  and  has  been  found  to  be 
extensively  metabolized  via  beta 
oxidation  and,  almost  totally 
incorporated  into  components  of  the 
tricarboxylic  acid  cycle. 

7.  Reference  dose.  As  a  result  of  the 
recent  findings,  the  Agency  is  revising 
the  RfD  from  0.05  mg/kg/day  to  0.1  mg/ 
kg/day  based  on  the  chronic  toxicity  in 
rats.  Previously,  in  a  February  2, 1994 
meeting  of  the  RfD/QA  Peer  Review 
Committee,  the  Agency  tentatively 
based  the  RfD  for  this  chemical  on  the 
two-generation  reproduction  study  in 
rats  with  a  NOEL  of  15  mg/kg/day  for 
parental  and  reproductive  toxicity  (June 


30552 


Federal  Register  /  Vol.  62,  No.  107  /  Wednesday,  June  4,  1997  /  Proposed  Rules 


8,  1995  memo  RiU/QA  Peer  Review 
Committee).  Parental  and  reproductive 
toxicity  manifested  as  increased  liver 
weight  and  increased  incidence  of 
cytoplasmic  vacuolization  of  the  ovaries 
in  the  Fl  were  observed  at  75  mg/kg/day 
and  higher  dose  levels.  The  rat  chronic 
toxicity  study  was  considered  as  a  co- 
critical  study  with  a  NOEL  of  4.62  mg/ 
kg/day  and  a  lowest  effect  level  of  45.7 
mg/kg/day.  Similar  effects  were 
observed  in  this  study.  Although  the 
chronic  toxicity  study  in  rats 
demonstrated  a  slightly  lower  NOEL 
than  the  reproductive  toxicity  study,  the 
Agency  considered  the  findings  of  the 
reproductive  study  to  be  more  reliable. 
An  uncertainty  factor  (UF)  of  100  was 
used  to  account  for  inter-species 
extrapolation  and  intra-species 
variability.  An  additional  UF  of  3  was 
used  to  account  for  the  lack  of  chronic 
toxicity  data  on  a  non-rodent  species. 
On  this  basis,  the  RfD  was  calculated  to 
be  0.05  mg/kg/day. 

However,  as  a  result  of  an  April  20, 
1995  reassessment  meeting,  the  Agency 
has  now  determined  that  the  RfD  should 
be  based  on  the  chronic  toxicity  study 
in  rats  with  a  NOEL  of  1,000  (36.2  and 
45.7  mg/kg/day  for  males  and  females, 
respectively)  (June  8,  1995  memo  RfD/ 
QA  Peer  Review  Committee). 
Significantly  decreased  cumulative 
body  weight  gains  in  males  (18%)  and 
females  (20.6%)  during  growth  phase  (0 
to  80  weeks),  syncytial  macrophage 
aggregates  in  cervical  lymph  nodes, 
deep  cholesterol  clefts  and  cortical  fatty 
vacuolization  in  the  adrenals  of  females 
and  pancreatic  arteritis  in  males  were 
observed  at  the  next  higher  dose  level  of 
10.000  ppm  (377  and  485  mg/kg/day  for 
males  and  females,  respectively).  A  UF 
of  100  was  used  to  account  for  inter- 
species extrapolation  and  intra-species 
variability.  An  additional  UF  of  3  was 
used  to  account  for  the  lack  of  toxicity 
data  on  a  non-rodent  species. 

On  the  basis  of  the  forementioned 
studies,  the  RfD  is  calculated  to  be  0.1 
mg/kg/day. 

8.  Animal  metabolism.  A  rat 
metabolism  study  using  a  mixture  of  2E/ 
4£  and  2ZJ4E  isomers  was  submitted. 
About  13%  is  retained  in  the  carcasses 
of  both  males  and  female  rats. 
Hydroprene  concentration  in  the  plasma 
peaked  at  5  to  7  hours.  Elimination  was 
biphasic.  The  half-life  of  the  second 
phase  took  place  2  to  10  days  after 
dosing.  In  a  54  hour  period,  the  highest 
residues  were  found  after  6  hours,  with 
highest  levels  found  in  the  liver,  fat  and 
adrenal  glands.  The  Agency  has  now 
classified  (S)-hydroprene  as  a 
biochemical  and  therefore,  metabolism 
data  are  normally  not  required  by  the 


Agency  due  to  the  non-toxic  mode  of 
action. 

9.  Metabolite  toxicology.  No 
metabolites  have  been  identified  for  (S)- 
hydroprene.  No  metabolite  toxicity 
studies  are  required  for  this  pesticide 
which  is  presently  classified  as  a 
biochemical. 

D.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  all  routes  of 
exposures  from  the  pesticide  residue  in 
the  diet,  including  drinking  water,  and 
all  other  non-occupational  exposures. 
The  primary  non  dietary  routes  of 
exposures  are  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1 .  Dietary  exposure —  a.  Food.  As 
indicated  in  earlier  in  this  document, 
reviewed  data  indicate  that  (S)- 
hydroprene  residue  levels  are  below  the 
tolerance  level  under  worse-case 
scenarios. 

b.  Drinking  water.  Because  the  use 
pattern  for  (S)-hydroprene  involves  only 
indoor  uses,  EPA  does  not  anticipate 
any  exposure  to  result  from  residues  of 
(S)-hydroprene  in  drinking  water. 
Furthermore,  the  chemical  is  not  readily 
water-soluble. 

2.  Non-dietary  exposure.  With  regard 
to  non-dietary  exposure,  the  current 
registrations  for  (S)-hydroprene  permits 
its  use  in  cafeterias,  supermarkets,  as 
well  as  kitchens  in  households.  For 
general  surface  treatments,  the  sprays 
must  be  allowed  to  dry  before 
ventilation  is  turned  back  on.  Under 
these  conditions,  the  risk  from  non- 
dietary  exposure  to  the  general 
population  is,  thus,  expected  to  be 
negligible. 

E.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 


mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific- issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 
Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  and  structurally 
dissimilar  to  existing  chemical 
substances  (in  which  case  the  Agency 
can  conclude  that  it  is  unlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances)  and 
pesticides  that  produce  a  common  toxic 
metabolite  (in  which  case  common 
mechanism  of  activity  will  be  assumed). 

F.  Safety  Determinations 

1.  U.S.  population.  In  general,  using 
conservative  exposure  assumptions 
described  earlier,  and,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  concluded  that 
aggregate  exposure  to  (S)-hydroprene 
will  utilize  6.8  percent  of  the  RfD  for  the 
U.S.  population.  It  should  be  noted  that 
there  will  be  no  exposure  issues  for  (S)- 
hydroprene  residues  in  drinking  water 
since  this  biochemical  pesticide  is  not 
used  outdoors.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  S-hydroprene  residues. 
There  is  no  reason  to  believe  that  (S)- 
hydroprene  possesses  any  immunotoxic 
or  estrogenic  properties  at  this  time. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
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apply  an  additional  tenfold  margin  of 
exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
EPA  believes  that  reliable  data  support 
using  the  standard  margin  of  exposure 
(usually  lOOX  for  combined  inter-  and 
intra-species  variability)  and  not  the 
additional  tenfold  margin  of  exposure 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin  of  exposure. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  (S)-hydroprene, 
EPA  considered  data  from  a  2- 
generation  reproduction  study  in  the  rat 
and  developmental  toxicity  studies  in 
the  rat  and  rabbit. 

Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
As  detailed  in  a  previous  paragraph  in 
the  toxicological  profile  section  of  this 
document,  with  regard  to  the 
reproductive  toxicity  potential  for  (S)- 
hydroprene,  the  Agency  has  concluded 
that  the  observed  parental  weight  gain 
reductions  of  the  low  (300  ppm)  and 
middle-dose  (1,500  ppm)  groups  were 
sporadic  and  were  not  considered  to  be 
of  biological  significance.  At  the  highest 
dose  tested,  7,500  ppm,  there  were  no 
reproductive  toxicity  effects  other  than 
a  less  than  severe  reduction  in  body 
weight  gain  in  pups  of  Fl  and  F2  on 
days  14  and  21. 

The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  pesticide  exposure  during  prenatal 
development  to  one  or  both  parents.  As 
discussed  in  the  toxicology  section,  the 
Agency  has  set  the  developmental 
toxicity  NOEL  at  90  mg/kg/day,  the 
highest  dose  tested  in  rabbits.  There  was 
no  developmental  effect  on  the  pups 
observed  at  the  highest  dose  tested  in 
the  study. 

Based  on  the  current  toxicological 
data  requirements,  the  database  relative 
to  pre-  and  post-natal  effects  for 
children  is  more  than  adequate  for  this 
biochemical  pesticide.  The  data  from 
the  reproductive  and  developmental 
toxicity  tests  do  not  suggest  additional 
sensitivity  for  infants  and  children. 
Therefore,  EPA  concludes  that  an 
additional  uncertainty  factor  is  not 


warranted  for  (S)-hydroprene.  EPA 
concludes  that  reliable  data  support  the 
use  of  a  300-fold  uncertainty  factor  as 
providing  an  adequate  margin  of  safety 
for  infants  and  children.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  determined 
that  the  percent  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 
residues  of  (S)-hydroprene  ranges  from 
6.9  percent  for  nursing  infants  less  than 
1  year  old  to,  20.9  percent  for  non- 
nursing  infants  less  than  1  year  old  to 
13.4  percent  for  children  7  to  12  years 
old.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  (S)- 
hydroprene  residues. 

G.  International  Tolerances 

There  is  no  CODEX  tolerance  or  any 
other  international  tolerance  at  this 
time. 

H.  Other  Considerations 

The  Agency  does  not  conduct  acute 
dietary  risk  analyses  for  tolerances 
involving  food  handling  establishments. 
It  is  the  opinion  of  the  Science  Advisory 
Panel  and  the  Agency  that  the 
calculations  would  result  in  a  gross 
overestimation  of  acute  dietary  risk.  In 
any  case,  there  are  no  acute  endpoints 
of  concern  for  (S)-hydroprene. 

The  proposed  tolerance  amendment 
has  been  jointly  reviewed  per  a 
Memorandum  of  Understanding 
between  the  California  Environmental 
Protection  Agency  (CalEPA)  and  the 
Agency.  CalEPA  has  also  concluded  that 
the  proposed  tolerance  amendments 
present  minimal  toxicological  concern. 

/.  Conclusion 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that,  in  amending  40  CFR  part  185,  as 
proposed,  there  is  reasonable  certainty 
that  no  harm  to  the  general  population 
will  result  from  aggregate  exposure  to 
the  pesticide  chemical  residue. 

IV.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300475]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 


printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBi,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
direcdy  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300475 1.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

V.  Regulatory  Assessment 
Requirements 

This  action  proposes  to  establish  a 
tolerance  under  section  408  ofthe 
FFDCA.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plaiming  and  Review  (58  FR  51735, 
October  4,  1993).  In  addition,  this 
proposed  rule  does  not  contain  any 
information  collections  subject  to  0MB 
approval  under  the  Paperwork 
ReducUon  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entiUed  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  special  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  pursuant  to  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact  (46 
FR  24950,  May  4,  1981).  In  accordance 
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with  Small  Business  Administration 
(SBA)  policy,  this  determination  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  upon  request. 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additive.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  185 

Environmental  protection,  Food 
additives.  Pesticides  and  pests. 
Dated:  May  22.  1997. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  Chapter  I  is 
proposed  to  be  amended  as  follows: 

PART  180— {AMENDED] 

In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  Section  180.501  is  added  to  read  as 
follows: 


§180.501 
residues. 


Hydroprene;  toleiBnces  for 


A  tolerance  of  0.2  part  per  million  is 
established  for  residues  of  hydroprene 
((S)-(Ethyl  (2£,4£.7S)-3,7.11  trimethyl- 
2,4-dodecadienoate)),  (CAS  Reg.  NO. 
65733-18-0)  on  all  food  items  in  food- 
handing  establishments  in  accordance 
with  the  following  prescribed 
conditions: 

(a)  Application  shall  be  limited  to 
spot,  crack  and  crevice,  perimeter  and 
ultra  low  volume  (ULV)  fogging 
treatment  in  food  storage  or  food- 
handling  establishments,  including 
warehouses,  food  service, 
manufacturing,  and  processing 
establishments  such  as  restaurants, 
cafeterias,  supermarkets,  bakeries, 
breweries,  dairies,  meat  slaughtering 
and  packing  plants,  and  caimeries 
where  food  and  food  products  are  held, 
processed,  and  served:  Provided  that  the 
food  is  removed  or  covered  prior  to  such 
use,  and  food- processing  surfaces  are 
covered  during  treatment  or  thoroughly 
cleaned  before  using,  or  in  the  case  of 
point-source  device  treatments,  devices 
must  not  come  into  direct  contact  with 
food  preparation  surfaces  and  must  be 
in  a  minimum  distance  of  3  feet  from 
exposed  foods. 

(b)  To  assure  safe  use  of  the  insect 
growth  regulator,  the  label  and  labeling 
shall  conform  to  that  registered  by  the 


U.S.  Environmental  Protection  Agency, 
and  it  shall  be  used  in  accordance  with 
such  label  and  labeling. 

PART  185— [AMENDED] 

In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.3625    [Removed] 

b.  Section  185.3625  is  removed. 

[FR  Doc.  97-14298  Filed  6-3-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5830-e] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan 

National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Bayou  Sorrel  Superfund  Site  bom  the 
National  Priorities  List  and  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  annoimces  its 
intent  to  delete  the  Bayou  Sorrel 
Superfund  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL,  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended, 
constitutes  Appendix  B  of  40  CFR  Part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  EPA  and  the 
State  of  Louisiana,  through  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQJ,  have  determined  that 
the  Site  poses  no  significant  threat  to 
public  health,  welfare,  or  the 
environment  and.  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  to  delete  this 
Site  from  the  NPL  until  July  7,  1997. 
ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Verne  McFarland,  Community 
Relations  Coordinator  (6SF-P),  U.S. 
Environmental  Protection  Agency, 
Region  6,  1445  Ross  Avenue,  Dallas. 
Texas  75202-2733,  (214)  665-6617. 

Information  Repositories: 
Comprehensive  information  on  the  Site 


is  available  through  the  public  docket 
which  is  available  for  viewing  at  the 
Bayou  Sorrel  Superfund  Site 
information  repositories  at  the  following 
locations: 

U.S.  EPA  Region  6  Library  (12th  Floor). 

445  Ross  Avenue,  Dallas,  Texas 

75202-2733.  (214)  665-6424  /  665- 

6427. 
Louisiana  Department  of  Environmental 

Quality,  290  Bluebonnet  Road,  Baton 

Rouge,  Louisiana  70809,  (504)  765- 

0487. 
Police  Jury  of  Iberville  Parish,  10 

Meriam,  Plaquemine,  LA  70765,  (504) 

687-5190. 
Iberville  Parish  Library.  501  J.  Gerald 

Berret  Blvd..  Plaquemine,  LA  70765. 

(504) 687-2520. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  L.  Tzhone,  Remedial  Project 
Manager  (6SF-LP),  U.S.  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214) 665-8409. 

SUPPt.EMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

Appendices 

A.  Site  Map 

B.  Deletion  Docket  Informatioa 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  6  announces  its  intent  to 
delete  the  Bayou  Sorrel  Superfund  Site 
(Site)  from  the  National  Priorities  List 
(NPL),  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  Code  of 
Federal  Regulations.  Title  40  (40  CFR). 
Part  300.  and  request  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  As  described  in 
section  300.425(e)(3)  of  the  NCP,  sites 
deleted  from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments 
concerning  its  intent  to  delete  for  thirty 
(30)  days  after  publication  of  this 
document  in  the  Federal  Register  and  a 
newspaper  of  record. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rV  discusses  the  Bayou  Sorrel. 
Superfund  Site  and  how  the  Site  meets 
the  deletion  criteria. 
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n.  NPL  Deletion  Criteria 
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Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

i.  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  response  under 
CERCLA  has  been  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate 

Even  if  a  site  is  deleted  from  the  NPL. 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unhmited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  apphcation  of  the 
Hazard  Ranking  System. 

IIL  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  Site: 

(1)  EPA  Region  6  has  recommended 
deletion  and  has  prepared  the  relevant 
dociunents; 

(2)  The  State  of  Louisiana  concurred 
by  letter  dated  January  30.  1997.  with 
the  deletion  decision; 

(3)  A  notice  has  been  published  in  the 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials  and  other  interested 
parties  aimouncing  the  commencement 
of  a  30-day  pubhc  comment  period  on 
EPA's  Notice  of  Intent  to  Delete;  and 

(4)  All  relevent  documents  have  been 
made  available  for  pubhc  review  in  the 
local  Site  information  repositories. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  document,  section 
300.425(e)(3)  of  the  NCP  states  that  the 


deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibiUty  for  future  response 
actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
hitent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
pubhc  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Pubhc  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  information  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  this  Site  from  the  NPL: 


A.  Site  Location 

The  Site  is  located  in  section  40,  41, 
42,  43  and  in  Township  10  South,  Range 
10  East,  in  Iberville  Parish,  Louisiana, 
approximately  20  miles  southwest  of 
Baton  Rouge  and  six  miles  northwest  of 
the  town  of  Bayou  Sorrel.  The  Site  is 
"T"  shaped  and  encompasses  265  acres 
of  land.  The  west  border  of  the  Site  is 
bound  by  a  man-made  drainage  feature 
called  "Borrow  River"  and 
approximately  100  yards  west  of  Borrow 
River  is  the  Atchafalaya  Basin 
Protection  Levee.  The  northern  side  of 
the  Site  is  bound  by  the  Upper  Grand 
River  and  the  eastern  side  is  bound  by 
the  Pat  Bayou.  Undeveloped  swamp 
land  is  adjacent  to  the  Site  on  the  south. 

Access  to  the  Site  from  the  north  is 
along  the  unpaved  levee  road  14  miles 
south  of  its  intersection  wjth  Interstate 
10  at  Ramah,  Louisiana.  The  same 
unpaved  levee  road  provides  access  to 
the  south  of  the  Site  from  its  origin  six 
miles  north  of  the  town  of  Bayou  Sorrel. 
The  Upper  Grand  River  also  provides 
barge  access  to  the  Site. 

B.  Site  History 

Bayou  Sorrel  Superfund  Site  is  a 
remediated  and  inactive  site  currently 
under  an  Operations  and  Maintenance 
(O&M)  Plan  agreed  upon  by  the  EPA 
and  the  potentially  responsible  parties. 
One  million  cubic  feet  of  contaminated 
soil  and  sediments  are  entombed 
beneath  two  multi-layered,  protective 
caps  with  30  feet  deep  concrete  barriers 
to  halt  any  residual  migration  of 
pollution  into  groimdwater  and  adjacent 
wetlands.  The  O&M  Plan  calls  for  30 
years  of  Site  maintenance  and 
monitoring  to  ensure  the  effectiveness  of 
the  cleanup  activities. 


The  Site  is  known  locally  as  the 
"Grand  River  Pits."  and  was  a 
petrochemical  waste  dump/landfill 
operated  by  the  Environmental 
Purification  Advancement  Corporation 
(EPAC)  from  1977  to  1978.  Wastes  were 
received  by  EPAC  and  dumped  on 
approximately  50  acres  of  the  total  Site 
acreage.  Disposed  wastes  included 
process  wastes  from  pesticide  and 
herbicide  manufactxiring,  sulfide 
containing  wastes  from  petrochemical 
manufacturing  and  petroleum 
exploration  and  production,  and  spent 
wash  solutions  from  boiler  cleaning. 
Incompatible  chemicals  were  mixed 
haphazardly  in  four  landfills,  one  drum 
burial  area,  four  open  ponds,  and  one 
landfarm. 

In  1978.  a  truck  driver  died  at  the  site 
when  hquid  waste  dumped  from  his 
truck  reacted  with  the  disposed  wastes 
to  create  lethal  hydrogen  sulfide  gas. 
The  18th  Judicial  District  Court  ordered 
the  Site  closed  and  EPAC  conducted 
closure  activities  from  1978  to  1979. 
Wastes  were  de-watered  and  transferred 
&x)m  three  ponds  to  a  foiulh  pond 
where  solids  were  concentrated  by 
evaporation  and  landfarming.  The 
wastes  were  then  combined  with  native 
soils  and  the  ponds  filled  in  and  • 
contoured. 

After  site  closure,  complaints  about 
odors  and  surface  water  contamination 
in  the  swamps  south  of  the  Site  were 
received  by  the  State.  To  protest  the 
continuing  pollution  from  flooding  and 
to  stop  trucks  from  dumping  more  waste 
into  the  "Grand  River  Pits,"  area 
residents  burned  a  bridge  leading  to  the 
Site. 

Based  on  the  information  obtained 
from  the  State,  the  Site  was  proposed  to 
EPA's  NPL  on  December  20,  1982,  and 
finalized  on  September  8. 1983.  This 
fisting  action  provided  the  mechanism 
for  EPA  to  use  federal  monies  for 
cleanup  actions  at  the  Site. 
Consequently,  the  EPA  conducted  a 
Remedial  Investigation  to  determine  the 
nature  and  extent  of  wastes  at  the  Site 
and  a  Feasibility  Study  to  evaluate 
various  cleanup  alternatives.  Following 
a  pubhc  conmient  period.  EPA  signed 
the  Record  of  Decision  (ROD)  for  the 
Site  in  1986.  The  cleanup  remedy 
selected  in  the  ROD  was  completed  in 
1990  and  included  the  following 
remedial  activities: 

•  Regrading  the  site  to  limit  runoff  of 
contaminants,  control  erosion,  and 
divert  storm  water  from  the  waste 
ponds; 

•  Covering  two  former  disposal  areas 
with  topsoiL/geomembrane/clay  caps 
and  installing  a  venting  system  to 
reduce  the  buildup  of  methane  gas 
beneath  the  cap  and  a  pore  water 
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drainage  system  above  the  wastes  and 
below  the  caps; 

•  Installing  underground  concrete 
barriers  or  "slurry  walls"  around  the 
waste  ponds  to  stop  contaminant 
migration  into  ground  water; 

•  Enclosing  capped  areas  with 
security  fences  and  building  access 
roads  to  allow  continued  use  of  adjacent 
recreational  land;  and 

•  Installing  a  ground  water 
monitoring  system  to  monitor  the 
effectiveness  of  the  remedy. 

C.  Characterization  of  Risk 

Continued  monitoring  of  groundwater 
demonstrate  that  no  significant  risk  to 
public  health  or  the  environment  is 
posed  by  the  hazardous  materials 


remaining  at  the  Site.  Based  on  the 
successful  remedial  actions  addressing 
the  hazardous  materials  onsite,  the 
monitoring  results  of  O&M  activities  to 
date,  and  the  public  health  consultation 
by  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  EPA  verifies 
the  implemented  Site  remedy  is 
protective  of  human  health  and  the 
environment. 

D.  Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113{k),  42  U.S.C.  9613(k),  and 
section  117,  42  U.S.C.  9617.  Documents 
in  the  deletion  docket  which  EPA  relied 
on  for  recommendation  of  the  Site 
deletion  from  the  NPL  have  been 


available  to  the  public  in  the  four 
information  repositories. 

E.  Proposed  Action 

EPA,  with  concurrence  of  the  State  of 
Louisiana,  has  determined  that  all 
appropriate  responses  under  CERCLA  at 
the  Bayou  Sorrel  Superfund  Site  have 
been  completed,  and  that  no  further 
response  actions,  other  than  O&M  and 
Five- Year  reviews,  are  necessary. 
Therefore,  EPA  is  proposing  deletion  of 
this  Site  from  the  NPL. 

Dated:  May  21,  1997. 

Myron  O.  Knudson, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  6. 

BILUNG  CODE  «SeO-60-P 
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Appendix  B — Bayou  Sorrel  Deletion  Docket 

•  Remedial  Investigation  Report,  Vol.  I  and 
n.  CH2M  Hill,  November  27, 1985. 

•  Feasibility  Study  Report,  CH2M  Hill  and 
SRW  Associates,  January  31, 1986. 

•  Endangerment  Assessment,  Life  Systems, 
Inc.,  February  21. 1986. 

•  EPA  Record  of  Decision,  USEPA  Region 
6,  November  14,  1986. 

•  Remedial  Concept  Design,  ERM- 
Southwest,  Inc.,  March  18, 1987 

•  Ground  Water  Statistics  Plan,  ERM- 
Southwest,  Inc.,  April  28,  1987. 

•  Operation  and  Maintenance  Plan,  ERM- 
Southwest,  Inc.,  December  14, 1988. 

•  Health  Assessment,  ATSDR,  April  6, 
1989. 

•  Quality  Assurance  Project  Plan,  ERM- 
Southwest,  Inc.,  April  24,  1989. 

•  Sampling  and  Analysis  Plan,  ERM- 
Southwest,  Inc.,  October  26, 1990. 

•  Remedial  Action  Report,  ERM- 
Southwest,  Inc.,  October  30, 1990. 

•  EPA  Final  Closeout  Report,  USEPA 
Region  6,  May  26,  1992. 

•  EPA  Five- Year  Review,  USEPA  Region  6, 
September  30.  1993. 

•  Health  Consultation,  ATSDR,  May  8, 
1995. 

•  Regional  Arsenic  Groundwater 
Information,  ERM-Southwest,  Inc..  December 
6,  1995. 

•  Ground  Water  Statistics  Report  Post- 
Construction  Year  6,  Vol.  I  and  II,  ERM- 
Southwest.  Inc.,  December  30, 1996. 

•  EPA  Risk  Assessment  Concurrence  on 
Deletion,  USEPA  Region  6,  January  15,  1997. 

•  Louisiana  State  Concurrence  on 
Deletion.  LDEQ,  January  30,  1997. 

•  Notice  of  Intent  to  Delete.  USEPA  Region 
6.  February  21,  1997. 

(FR  Doc.  97-14579  Filed  6-3-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  932  and  970 
RIN  1991-AB29 

Acquisition  Regulation:  Contract 
Financing;  Management  and  Operating 
Contracts 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 


summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its 
Acquisition  Regulation  to  incorporate 
coverage  required  by  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
These  amendments  will  clarify  the 
allowability  of  costs  reimbursed  imder 
Department  of  Energy  contracts  and 
establishes  the  responsibilities  of  the 
remedy  coordination  official  within  the 
Department. 

DATES:  Written  comments  must  be 
submitted  no  later  than  August  4,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to:  Terrence  D.  Sheppard. 


Office  of  Pohcy  (HR-51),  Office  of 
Procurement  and  Assistance 
Management,  Department  of  Energy. 
1000  Independence  Avenue  S.W., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  D.  Sheppard  (202)  58&-8193. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section  by  Section  Analysis 

III.  Public  Comments 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 

Act 

E.  Review  Under  the  National  Environmental 

Policy  Act 

F.  Review  Under  Executive  Order  12612 


I.  Background 

This  notice  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  based  on  provisions  in 
Sections  2051.  2151,  and  2192  of  the 
Federal  Acquisition  Streeunlining  Act  of 
1994  (the  Act).  These  amendments 
establish:  certification  of  cost 
submissions  and  assessment  of  penalties 
on  unallowable  costs;  a  remedy 
coordination  official  for  payment 
requests  suspected  to  be  based  on 
substantial  evidence  of  fraud; 
parameters  for  resolution  of  questioned 
costs;  guidance  for  appUcation  of  cost 
principles;  general  prohibitions  on 
severance  payments  to  foreign  nationals 
and  compensation  costs  associated  with 
a  change  in  management  control  or 
ownership;  clarification  of  employee 
morale,  recreation,  entertainment, 
executive  branch  lobbying,  company 
furnished  automobiles,  and  insurance 
costs  which  protect  the  contractor 
against  defects  in  material  or 
workmanship. 

This  rulemaking  is  intended  to  make 
only  these  specific  changes.  Additional 
rulemakings  will  address  other  aspects 
of  the  Act.  On  June  24,  1996,  the 
Department  of  Energy  published  in  the 
Federal  Register  (61  FT?  32588)  a  notice 
of  proposed  rulemaking  which  also 
proposed  changes  to  sections  970.3101- 
3.  970.5204-13,  and  970.5204-14. 
Nothing  in  this  proposed  rulemaking 
conflicts  with  the  proposed  rulemaking 
of  June  24,  1996. 

n.  Section  by  Section  Analysis 

1.  The  authority  for  Part  932  is 
restated. 

2.  Section  932.006-4.  Procedures,  is 
added  which  identifies  the  procedures 
the  remedy  coordination  official  within 
DOE  shall  follow. 


3.  The  authority  for  Part  970  is 
restated. 

4.  Section  970.25  is  added  which 
provides  the  criteria  under  which  the 
Head  of  the  Contracting  Activity  (HCA) 
may  waive  the  severance  payment 
prohibitions  at  970.3102-2(i)(2)(iv)  and 
(v)  and  further  directs  the  contracting 
officer  to  include  a  new  solicitation 
provision  970.5204-XX  addressing 
waiver  of  the  restrictions  which  apply  to 
foreign  nationals'  severance  payments. 

5.  Section  970.3101-3  is  amended  by 
adding  new  paragraphs  (b).  (c).  and  (d). 
These  new  paragraphs  establish 
requirements  for  the  contracting  officer 
to  address  the  resolution  of  questioned 
costs;  the  documentation  of  questioned 
costs;  and  the  attendance  of  the 
Department's  auditor  at  negotiations, 
respectively. 

6.  Section  970.3101-7  is  added  to 
state  the  requirements  for  contractor 
certification  of  submissions  for 
settlement  of  costs,  penalties  associated 
therewith,  waiver  provisions,  and  the 
prescribed  contract  clause. 

7.  Section  970.3102  is  amended  by 
designating  the  existing  paragraph  as  (a) 
and  adding  a  new  paragraph  (b)  which 
provides  guidance  on  appUcability  of 
the  various  cost  principles. 

8.  Section  970.3102-2  is  amended  in 
paragraphs  (i)(2)  by  adding  a  sentence  at 
the  end  of  the  existing  text  to  refer  to 
new  paragraphs  (2)(iv)  and  (v);  new 
paragraphs  (2)(iv)  and  (v)  are  added 
which  address  severance  payment  for 
foreign  nationals;  new  paragraph  (vi)  is 
added  which  refers  the  reader  to  970.25 
for  the  waiver  criteria;  and  new 
paragraph  (p)  is  added  which  makes 
unallowable  those  compensation  costs 
associated  with  a  change  in 
management  control  or  ownership. 

9.  Section  970.3102-5,  Employee 
morale,  health,  welfare,  food  service, 
and  dormitory  costs,  is  amended  in 
paragraph  (a)  to  add  welhiess/fitness 
centers  and  delete  the  word 
"recreation";  a  new  paragraph  (b)  is 
added  which  addresses  the  allowability 
of  recreation  costs;  existing  paragraphs 
(b).  (c).  (d).  and  (e)  are  relabeled  as  (c). 
(d),  (e),  and  {fY,  respectively;  and  cross 
references  are  revised. 

10.  970.3102-7.  Legislative  lobbying 
costs,  is  retitled  as  Political  activity 
costs.  The  existing  paragraph  is 
rewritten  and  a  paragraph  has  been 
added  to  also  make  unailowable  the 
costs  associated  with  executive  branch 
lobbying. 

11.  970.3102-1 7(b)  is  retitled  as 
"Government-owned,  commercial 
rental,  and  company-furnished 
vehicles"  and  a  new  paragraph  (3)  is 
added  which  reflects  the  addition  of 
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coverage  addressing  the  allowability  of 
company-furnished  automobiles. 

12.  970.3103  is  amended  in  paragraph 
(b)  to  reflect  the  new  title  of  970.3102- 
7. 

13.  Section  970.3272,  Reduction  or 
suspension  of  advance,  partial,  or 
progress  payments,  is  added  which 
prescribes  the  DOE  policies  and 
procedures  to  be  followed  upon  finding 
substantial  evidence  of  fraud. 

14.  Section  970.5204-13  is  amended 
as  follows:  paragraph  {d)(8)(iv)  is 
revised  by  adding  "wellness/fitness 
centers"  at  the  end  of  the  sentence; 
paragraph  (e)(ll)  is  revised  by  removing 
the  coverage  on  recreation  costs  which 
is  moved  to  a  new  paragraph  (38); 
paragraph  (e)(31)  is  revised  to  reflect  the 
addition  of  executive  branch  lobbying 
costs  as  unallowable;  new  paragraph 
{e)(37)  is  added  which  adds  gifts  to  the 
list  of  unallowables  and  states  that 
employee  achievement  and  recognition 
costs  are  not  gifts;  and  paragraph  (e)(38) 
is  added  to  address  the  allowability  of 
recreation  costs. 

15.  Section  970.5204-14  is  amended 
as  follows:  paragraph  (d){8)(iv)  is 
revised  by  adding  "wellness/fitness 
centers"  at  the  end  of  the  sentence; 
paragraph  (e)(9)  is  revised  by  removing 
the  coverage  on  recreation  costs  which 
is  moved  to  a  new  paragraph  (e)(36); 
paragraph  (e)(29)  is  revised  to  make 
executive  branch  lobbying  costs 
unallowable;  new  paragraph  (e)(35) 
adds  gifts  to  the  list  of  unallowables  and 
states  that  employee  achievement  and 
recognition  costs  are  not  gifts;  and  new 
paragraph  (e)(36)  is  added  to  address  the 
allowability  of  recreation  costs. 

16.  Section  970.5204-16  is  amended 
to  state  the  requirement  for  contractor 
certification  of  submissions  for 
settlement  of  costs;  NOTES  3  and  4  are 
deleted;  and  the  existing  paragraph  (e) 
is  redesignated  as  (e)(i)  for  integrated 
management  and  operating  contractors 
and  a  new  (e)(ii)  is  created  for 
nonintegrated  contractors. 

17.  Section  970.5204-17  is  amended 
by  retiding  as  Political  activity  costs.  A 
new  paragraph  (6)  is  added  which 
makes  unallowable  the  costs  associated 
with  attempts  to  influence  executive 
branch  actions. 

18.  A  new  solicitation  provision  and 
contract  clause  are  added  at  970.5204— 
XX.  The  solicitation  provision  states 
that  the  HCA  has  waived  the  restrictions 
on  foreign  nationals'  severance 
payments.  The  alternate  1,  contract 
clause,  states  that  the  HCA  will  consider 
waiving  the  restrictions  on  foreign 
nationals'  severance  payments. 

19.  A  new  clause  970.5204- YY. 
Reduction  or  suspension  of  advance, 
partial,  or  progress  payments,  is  added 


which  prescribes  the  DOE  policies  and 
procedures  to  be  followed  upon  finding 
substantial  evidence  of  fraud. 

m.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
Department  of  Energy  Acquisition 
Regulation  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  EKDE  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice  and  all  other  relevant 
information  in  the  record  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  final  rule. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  1004.  11). 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Plaiming  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (0MB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 


general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Widi  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftmenship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
uiu«asonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  the  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  part  1021. 
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subpart  D)  Lmpiementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  proposed  amendments  to  the  DEAR 
do  not  change  the  environmental  effect 
of  the  rule  being  amended  (categorical 
exclusion  A5).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685, 
October  30,  1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 
procedural  requirements.  States  which 
contract  with  DOE  will  be  subject  to  this 
rule.  However,  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of  the 
States. 

List  of  Subjects  in  48  CFR  Parts  932  and 
970 

Government  procurement. 

Issued  in  Washington,  D.C  on  May  27, 
1997. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  The  authority  citation  for  Part  932 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

PART  932— CONTRACT  FINANCING 

2.  Section  932.006-4  is  added  before 
Subpart  932.1  to  read  as  follows: 

932.006-^    Procedures. 

(a)  The  remedy  coordination  official 
shall  follow  the  procedures  identified  in 
FAR  32.006-4. 

(b)  (Reserved] 

3.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 


Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec  644  of  the 
Department  of  Energy  Oi;ganization  Act, 
Public  Law  95-91  (42  U.S.C.  7254). 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

4.  Subpart  970.25  is  added  to  read  as 
follows: 

970.25    Foreign  acquisition. 

Subpart  970.2501— Severance  payments  for 
foreign  nationals. 

970.2501    Severance  payments  for  foreign 
nationals. 

(a)  The  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  of  48  CFR  970.3102- 
2(i)(2)  (iv)  and  (v)  in  accordance  with  41 
U.S.C.  256(e)(2)  if: 

(1)  The  apphcation  of  the  provisions 
would  adversely  affect  the  continuation 
of  a  program,  project,  or  activity  that 
provides  significant  support  services  for 
Department  of  Energy  employees  posted 
outside  the  United  States; 

(2)  The  contractor  has  taken,  or  plans 
to  take,  appropriate  actions  within  its 
control  to  minimize  the  amount  and 
nimiber  of  incidents  of  payment  of 
severance  pay  to  employees  under  the 
contract  who  are  foreign  nationals;  and 

(3)  The  payment  of  severance  pay 
under  the  contract  is  necessary  to 
comply  with  a  law  that  is  generally 
applicable  to  a  significant  number  of 
businesses  in  the  country  in  which  the 
foreign  national  receiving  the  payment 
performed  services  or  is  necessary  to 
comply  with  a  collective  bargaining 
agreement. 

(b)  Solicitation  provision  and  contract 
clause.  The  solicitation  provision  at 
970.5204-XX,  Waiver  of  Limitations  on 
Severance  Payments  to  Foreign 
Nationals,  shall  be  included  in 
solicitations  and  resulting  contracts 
involving  support  services  for 
Department  of  Energy  operations 
outside  of  the  United  States  expected  to 
exceed  $500,000,  when,  prior  to  the 
solicitation,  the  limitations  on  severance 
to  foreign  nationals  has  been  waived. 
Use  the  Alternate  1  contract  clause  in 
solicitations  and  resulting  contracts, 
when  the  Head  of  the  Contracting 
Activity  may  waive  the  limitations  on 
severance  to  foreign  nationals  after 
contract  award. 

5.  Section  970.3101-3  is  amended  by 
adding  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 

970.31 01-3    General  basis  for 
reimbursement  of  costs. 


(b)  A  contracting  officer  shall  not 
resolve  any  questioned  costs  until  the 
contracting  officer  has  obtained: 

(1)  Adequate  documentation  with 
respect  to  such  costs;  and 

(2)  The  opinion  of  the  Department  of 
Energy's  auditor  on  the  allowability  of 
such  costs. 

(c)  The  contracting  officer  shall 
ensure  that  the  documentation 
supporting  the  final  settlement 
addresses  the  amoimt  of  the  questioned 
costs  and  the  subsequent  disposition  of 
such  questioned  costs. 

(d)  The  contracting  officer  shall 
ensure,  to  the  maximum  extent 
practicable,  that  the  Department  of 
Energy's  auditor  is  afforded  an 
opportunity  to  attend  any  negotiation  or 
meeting  with  the  contractor  regarding  a 
determination  of  allowability. 

6.  Section  970.3101-7  is  added  to 
read  as  follows: 

970.3101-7    Cost  submission,  certification, 
penalties,  and  waivers. 

(a)  The  contracting  officer  shall 
require  that  management  and  operating 
contractors  provide  a  submission  for 
settlement  of  costs  incurred  during  the 
period  stipulated  on  the  submission  and 
a  certification  that  the  costs  included  in 
the  submission  are  allowable.  The 
contracting  officer  shall  assess  a  penalty 
if  unallowable  costs  are  included  in  the 
submission.  Unallowable  costs  are 
either  expressly  unallowable  or 
determined  unallowable. 

(1)  An  expressly  unallowable  cost  is 
a  particular  item  or  type  of  cost  which, 
under  the  express  provisions  of  an 
applicable  law,  regulation,  or  contract, 
is  specifically  named  and  stated  to  be 
unallowable. 

(2)  A  cost  determined  unallowable  is 
one  which,  for  that  contractor 

(i)  Was  subject  to  a  contracting 
officer's  final  decision  and  not 
appealed; 

(ii)  The  Department's  Board  of 
Contract  Appeals  or  a  court  has 
previously  ruled  as  unallowable;  or 

(iii)  Was  mutually  agreed  to  be 
unallowable. 

(b)  If,  during  the  review  of  the 
submission,  the  contracting  officer 
determines  that  the  submission  contains 
an  expressly  unallowable  cost  or  a  cost 
determined  to  be  unallowable  prior  to 
the  submission,  the  contracting  officer 
shall  assess  a  penalty. 

(c)  If  the  contracting  officer 
determines  that  a  cost  submitted  by  the 
contractor  in  its  submission  for 
settlement  is 

(1)  Expressly  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  the  disallowed 
cost  allocated  to  the  contract  plus 
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interest  on  the  paid  portion  of  the 
disallowed  cost.  Interest  shall  be 
computed  from  the  date  of  overpayment 
to  the  date  of  repayment  using  the 
interest  rate  specified  by  the  Secretary 
of  the  Treasury  pursuant  to  Pub.  L.  92- 
41  (85  Stat.  97). 

(2)  Determined  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  two  times  the 
amount  of  the  disallowed  cost  allocated 
to  this  contract. 

(d)  The  contracting  officer  may  waive 
the  penalty  provisions  when 

(1)  The  contractor  withdraws  the 
submission  before  the  formal  initiation 
of  an  audit  of  the  submission  and 
submits  a  revised  submission; 

(2)  The  amount  of  the  unallowable 
costs  allocated  to  covered  contracts  is 
SIO.OOO  or  less;  or 

(3)  The  contractor  demonstrates  to  the 
contracting  officer's  satisfaction  that: 

(i)  It  has  established  appropriate 
policies,  personnel  training,  and  an 
internal  control  and  review  system  that 
provides  assurances  that  unallowable 
costs  subject  to  penalties  are  precluded 
bom  the  contractor's  submission  for 
settlement  of  costs;  and 

(ii)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  submission. 

(e)  The  Head  of  the  Contracting 
Activity  may  waive  the  certification 
when — 

(1)  It  is  determined  that  it  would  be 
in  the  best  interest  to  waive  such 
certification;  and 

(2)  It  states  in  writing  the  reasons  for 
that  determination  and  makes  such 
determination  available  to  the  public. 

7.  Section  970.3102  is  amended  by 
removing  the  last  sentence  of  the 
existing  paragraph,  designating  the 
existing  paragraph  as  (a)  and  adding  a 
new  paragraph  (b)  to  read  as  follows. 

970.3102    Application  of  cost  principles. 

•         •         *         *         • 

(b)  This  section  does  not  cover  every 
element  of  cost.  Failure  to  include  any 
item  of  cost  does  not  imply  that  it  is 
either  allowable  or  unallowable.  The 
determination  of  allowability  shall  be 
based  on  the  principles  and  standards  in 
this  subpart  and  the  treatment  of  similar 
or  related  selected  items.  When  more 
than  one  paragraph  in  this  section  is 
relevant  to  a  contractor  cost,  the  cost 
shall  be  apportioned  among  the 
applicable  subsections,  and  the 
determination  of  allowability  of  each 
portion  shall  be  based  on  the  guidance 
contained  in  the  applicable  subsection. 
As  an  example,  the  cost  of  meals  while 
in  a  travel  status  would  normally  be 
allowable  if  reasonable.  However,  the 
cost  of  alcoholic  beverages  associated 


with  a  meal  would  be  unallowable.  In 
no  case  shall  costs  made  Specifically 
unallowable  under  one  cost  principle  be 
made  allowable  under  another  cost 
principle. 

8.  Section  970.3102-2  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (i)(2)  introductory  text  and 
adding  new  paragraphs  (i)(2]  (iv),  (v), 
(vi),  and  (p)  to  read  as  follows: 

970.3102-2    Compensation  for  personal 
services. 

***** 

(i)"   •   * 

(2)  *   *   *  In  addition,  paragraphs 
(i)(2)(iv)  and  (v)  of  this  section  apply  if 
the  severance  cost  is  for  foreign 
nationals  employed  outside  the  United 
States. 
***** 

(iv)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  section,  which 
references  geographic  area,  under  41 
U.S.C.  256{e)(l)(M),  the  costs  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract 
performed  outside  the  United  States  are 
unallowable  to  the  extent  that  such 
payments  exceed  amounts  typically 
paid  to  employees  providing  similar 
services  in  the  same  industry  in  the 
United  States. 

(v)  Further,  under  41  U.S.C. 
256(e)(l)(N),  the  costs  of  severance 
payments  referred  to  in  paragraph 
(i)(2)(iv)  of  this  section  are  unallowable 
if  the  termination  of  employment  is  the 
result  of  the  closing  of,  or  curtailment 
of,  activities  at  a  United  States  facility 
in  that  country  at  the  request  of  the 
government  of  that  country. 

(vi)  The  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  of  (i)(2)(iv)  and  (v)  of  this 
section  under  the  conditions  specified 
in  48  CFR  970.25. 
***** 

(p)  Special  compensation.  The 
following  costs  are  unallowable: 

(1)  Special  compensation  to 
employees  pursuant  to  agreements 
which  permit  payments  in  excess  of  the 
contractor's  normal  severance  pay 
practices,  if  their  employment 
terminates  following  a  change  in  the 
management  control  over,  or  ownership 
of,  the  contractor  or  a  substantial 
portion  of  its  assets. 

(2)  Special  compensation  to 
employees  pursuant  to  agreements 
which  permit  payments  resulting  from  a 
change,  whether  actual  or  prospective, 
in  the  management  control  over,  or 
ownership  of,  the  contractor  or  a  portion 
of  its  assets  which  is  contingent  upon 
the  employee  remaining  with  the 
contractor  for  a  stated  period  of  time. 


9.  Section  970.3102-5  is  revised  to 
read  as  follows: 

970.3102-6    Employee  morale,  heattti, 
welfare,  food  service,  and  dormitory  costs. 

(a)  Employee  morale,  health,  and 
welfare  activities  are  those  services  or 
benefits  provided  by  the  contractor  to  its 
employees  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance.  These  activities 
include  such  items  as  house  or 
employee  publications,  health  or  first- 
aid  clinics,  wellness/fitness  centers, 
employee  counseling  services,  awards 
for  performance  or  awards  made  in 
recognition  of  employee  achievements 
pursuant  to  an  established  contractor 
plan  or  policy,  and,  for  the  purpose  of 
this  section,  food  service  and  dormitory 
costs.  However,  these  activities  do  not 
include,  and  should  be  differentiated 
from  compensation  for  personal  services 
as  defined  in  970.3102-2.  Food  and 
dormitory  services  include  operating  or 
furnishing  facilities  for  cafeterias, 
dining  rooms,  canteens,  lunch  wagons, 
vending  machines,  living 
accommodations,  or  similar  types  of 
services  for  the  contractor's  employees 
at  or  near  the  contractor's  facilities  or 
site  of  the  contract  work. 

(b)  Costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  are 
unallowable,  except  for  the  costs  of 
employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee'  organizations  designed  to 
improve  company  loyalty,  team  work,  or 
physical  fitness. 

fc)  Except  as  limited  by  paragraph  (d) 
of  this  section,  the  aggregate  of  costs 
incurred  on  account  of  all  activities 
mentioned  in  paragraph  (a)  of  this 
section,  less  income  generated  by  all 
such  activities,  is  allowable  to  the  extent 
that  the  net  aggregate  cost  of  all  such 
activities,  as  well  as  the  net  cost  of  each 
individual  activity,  is  reasonable  and 
allocable  to  the  contract  work. 
Additionally,  advance  understandings 
with  respect  to  the  costs  mentioned  in 
paragraph  (a)  of  this  section  are  to  be 
reached  prior  to  the  incurrence  of  these 
costs  as  required  in  48  CFR  970.3101- 
6. 

(d)  Losses  from  the  operation  of  food 
or  dormitory  services  may  be  included 
as  costs  incurred  under  paragraph  (c)  of 
this  section  only  if  the  contractor's 
objective  is  to  operate  such  services  at 
least  on  a  break-even  basis.  Losses 
sustained  because  food  services  or 
lodging  accommodations  are  furnished 
without  charge  or  at  prices  or  rates 
which  obviously  would  not  be 
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conducive  to  accomplishment  of  this 
objective  are  not  allowable,  except  in 
those  instances  where  the  contractor  can 
demonstrate  that  unusual  circumstances 
exist,  such  that,  even  with  efficient 
management,  operation  of  the  services 
on  a  break-even  basis  would  require 
charging  inordinately  high  prices,  or 
prices  or  rates  higher  than  those  charged 
by  commercial  establishments  offering 
the  same  services  in  the  same 
geographical  areas.  Typical  examples  of 
such  unusual  circumstances  are: 

(1)  Where  the  contractor  must  provide 
food  or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available,  or 

(2)  Where  it  is  necessary  to  operate  a 
facility  at  a  lower  volume  than  the 
facility  could  economically  support. 
Cost  of  food  and  dormitory  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(e)  In  those  situations  where  the 
contractor  has  an  arrangement 
authorizing  an  employee  association  to 
provide  or  operate  a  service  such  as 
vending  machines  in  the  contractor's 
plant,  and  retain  the  profits  derived 
therefrom,  such  profits  shall  be  treated 
in  the  same  maimer  as  if  the  contractor 
were  providing  the  service,  except  as 
provided  in  paragraph  (f)  of  this  section. 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  set  over  from  vending  machines 
receipts  or  similar  sources,  may  be 
included  as  cost  incurred  under 
paragraph  (c)  of  this  section,  only  to  the 
extent  that  the  contractor  demonstrates 
that  an  equivalent  amount  of  the  costs 
incurred  by  the  employee  organization 
would  be  allowable,  if  incurred  by  the 
contractor  directly. 

10.  Section  970.3102-7  is  revised  to 
read  as  follows: 

970.3102-7    Political  activity  costs. 

The  following  costs  are  unallowable, 
except  for  costs  associated  with 
providing  information  pursuant  to 
970.5204-17,  unless  approved  by  the 
contracting  officer:  Contractor  costs 
incurred  to  influence  either  directly  or 
indirectly — 

(a)  Legislative  action  on  any  matter 
pending  before  Congress,  a  State 
legislature,  or  a  legislative  body  of  a 
political  subdivision  of  a  State;  or 

(b)  Federal,  State,  or  local  executive 
branch  action  on  regulatory  and  contract 
matters,  including  costs  incurred  in 
regard  to  contract  proposals. 

11.  Section  970.3102-17  Travel  costs, 
is  amended  by  revising  the  paragraph 
heading  for  (b)  and  by  adding  paragraph 
(b)(3)  to  read  as  follows: 


970.3102-17    Travel  costs. 

***** 

(b)  Government-owned,  commercial 
rental,  and  company-furnished 
vehicles.*   *   * 

(3)  The  costs  of  contractor-owned  or 
-leased  vehicles  include  the  costs  of 
lease,  operation,  maintenance, 
depreciation,  insurance,  and  other 
similar  costs.  These  costs  are 
unallowable  except  as  approved  by  the 
contracting  officer.  Except,  no  cost  shall 
be  allowed  for  the  cost  of  company- 
furnished  vehicles  that  are  authorized 
for  personal  use  by  the  employees. 
***** 

12.  Section  970.3103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

970.3103    Contract  clauses. 

***** 

(b)  The  political  activity  cost 
prohibition  clause  at  48  CFR  970.5204- 
1 7  shall  be  included  in  all  M&O 
contracts. 

***** 

13.  Section  970.3272  is  added  to 
subpart  970.32  to  read  as  follows: 

970.3272    Reduction  or  suspension  of 
advance,  partial,  or  progress  payments. 

(a)  The  procedures  prescribed  at  FAR 
32.006  shall  be  followed. 

(b)  The  agency  head  has  delegated 
their  responsibilities  under  this  section 
to  the  Senior  Procurement  Executive. 

(c)  The  remedy  coordination  official  is 
responsible  for  receiving,  assessing,  and 
making  recommendations  to  the  Senior 
Procurement  Executive. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5204-XX, 
Reduction  or  suspension  of  contract 
payments,  in  management  and  operating 
contracts. 

14.  Section  970.5204-13,  Allowable 
costs  and  fixed-fee  (Management  and 
Operating  contracts),  is  amended  by 
revising  clause  paragraphs  (d)(8)(iv), 
(e)(ll),  (e)(31);  and  adding  new 
paragraphs  (e)  (37)  and  (38)  to  read  as 
follows: 

970.5204-1 3    A  llowrable  costs  and  fixed-fee 
(nianagenient  and  operating  contracts). 

***** 

(d)  *  •  * 
(8)  *  *  * 

(iv)  Employee  relations,  welfare,  morale, 
etc.;  programs  including  incentive  or 
suggestion  awards:  employee  counseling 
services,  health  or  first-aid  clinics;  house  or 
employee  publications;  and  wellness/fitness 
centers; 
•         •         •         *         * 

(e)  *  •  * 

(11)  Entertainment,  including  costs  of 
amusement,  diversion,  social  activities;  and 
directly  associated  costs  such  as  tickets  to 
shows  or  sports  events,  meals,  lodging, 


rentals,  transportation,  and  gratuities;  costs  of 
membership  in  any  social,  dining  or  country 
club  or  organization. 
***** 

(31)  Contractor  costs  incurred  to  influence 
either  directly  or  indirectly — 

(i)  Legislative  action  on  any  matter  pending 
before  Congress,  a  State  legislature,  or  a 
legislative  body  of  a  political  subdivision  of 
a  State;  or 

(ii)  Federal,  State,  or  local  executive  branch 
action  on  regulatory  and  contract  matters, 
including  costs  incurred  in  regard  to  contract 
proposals,  as  described  in  the  "Political 
Activity  Cost  Prohibition"  clause  of  this 
contract. 
***** 

(37)  Costs  of  gifts;  however,  gifts  do  not 
include  awards  for  performance  or  awards 
made  in  recognition  of  employee 
achievements  pursuant  to  an  established 
contractor  plan  or  policy. 

(38)  The  costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  except  for  the 
costs  of  employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee  organizations  designed  to  improve 
compwny  loyalty,  team  work,  or  physical 
fitness. 

15.  Section  970.5204-14  is  amended 
by  revising  clause  paragraphs  (d)(8)(iv), 
(e)(9),  (e)(29);  and  adding  new 
paragraphs  (e)(35)  and  (e)(36)  to  read  as 
follows: 

970.5204-14    Allowable  costs  and  fixed-fee 
(support  contracts). 

•  *        •        •         * 

(d)  •  *  * 

(8)  *  *  • 

(iv)  Employee  relations,  welfare,  morale, 
etc.;  programs  including  incentive  or 
suggestion  awards;  employee  counseling 
services,  health  or  first-aid  clinics;  and  house 
or  employee  publications;  and  wellness/ 
fitness  centers; 
***** 

(e)  *  •  • 

(9)  Entertainment,  including  costs  of 
amusement,  diversion,  social  activities;  and 
directly  associated  costs  such  as  tickets  to 
shows  or  spmrts  events,  meals,  lodging, 
rentals,  transportation,  and  gratuities;  costs  of 
membership  in  any  social,  dining  or  country 
club  or  organization. 

*  *         *         *         * 

(29)  Contractor  costs  incurred  to  influence 
either  directly  or  indirectly — 

(i)  Legislative  action  on  any  matter  pending 
before  Congress,  a  State  legislature,  or  a 
legislative  body  of  a  jrolitical  subdivision  of 
a  State;  or  • 

(ii)  Federal,  State,  or  local  executive  branch 
action  on  regulatory  and  contract  matters, 
including  costs  incurred  in  regard  to  contract 
pro{X}sals  are  not  allowable  contract  costs 
and  shall  not  be  reimbursed  by  DOE. 
***** 

(35)  Costs  of  gifts;  however,  gifts  do  not 
include  awards  for  performance  or  awards 
made  in  recognition  of  employee 
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achievements  pursuant  to  an  established 
contractor  plan  or  policy. 

(36)  The  costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  except  for  the 
costs  of  employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee  organizations  designed  to  improve 
company  loyalty,  team  work,  or  physical 
fitness. 

16.  Section  970.5204-16  is  amended 
in  the  clause  by  removing  Notes  3  and 
4  and  revising  paragraph  (e)  to  read  as 
follows: 

970.5204-16    Payments  and  advances. 

***** 

(e)(i)  Review  and  approval  of  costs 
incumd.  The  contractor  shall  prepare  and 
submit  annually  as  of  September  30,  a 
voucher  for  the  total  of  net  expenditures 
accrued  (i.e.,  net  costs  incurred)  for  the 
period  covered  by  the  voucher.  The 
contractor  shall  certify  the  voucher  subject  to 
the  penalty  provisions  for  unallowable  costs 
as  stated  in  sections  306(b)  and  (h)  of  the 
Federal  Property  and  Administrative  Services 
of  1949  (41  U.S.C.  256).  as  amended.  DOE, 
after  audit  and  appropriate  adjustment,  will 
approve  such  voucher.  This  approval  by  EXDE 
will  constitute  an  acknowledgment  by  DOE 
that  the  net  costs  incurred  are  allowable 
under  the  contract  and  that  they  have  been 
recorded  in  the  accounts  maintained  by  the 
contractor  in  accordance' with  DOE 
accounting  f>olicies,  but  will  not  relieve  the 
contractor  of  responsibility  for  DOE's  assets 
in  its  care,  for  appropriate  subsequent 
adjustments,  or  for  errors  later  becoming 
knovmtoDOE. 


(ii)  Nonintegrated  contractors  shall  prepare 
and  submit  a  voucher  for  the  total  of  net 
expenditures  incurred  for  the  period  covered 
by  the  voucher.  It  is  anticipated  that  this  will 
be  an  annual  submission  unless  otherwise 
agreed  to  by  the  contracting  officer.  The 
contractor  shall  certify  the  voucher  subject  to 
the  penalty  provisions  for  unallowable  costs 
as  stated  in  sections  306  (b)  and  (h)  of  the 
Federal  Property  and  Administrative  Services 
of  1949  (41  U.S.C.  256),  as  amended. 
***** 

17.  Section  970.5204-17  is  amended 
by  revising  the  section  heading  and 
clause  heading  and  adding  clause 
paragraph  (a)(6)  to  read  as  follows: 

970.5204-17 
prohibition. 


Poiltical  activity  cost 


Political  Activity  Cost  Prohibition  (XXX 
199X) 

(a)*  *  • 

(6)  Contractor  costs  incurred  to  influence 
(directly  or  indirectly)  Federal,  State,  or  local 
executive  branch  action  on  regulatory  and 
contract  matters,  including  costs  incurred  in 
regard  to  contract  proposals. 
*         *         •         •         • 

18.  Section  970.5204-XX  is  added  to 
read  as  follows: 

970.52L-4   18     Ha^'^-i-  3f  limitations  on 

spve'soi  e  Dayr->ent3  to  foreign  nationals. 

,  .n  48  CFR  970.25,  insert 

the  following  solicitation  provision,  or 
its  alternate  1 ,  clause: 

Waiver  of  Limitations  on  Severance 
Payments  to  Foreign  Nationals  (XXXX  199X) 
Pursuant  to  Department  of  Energy 


Acquisition  Regulation  (DEAR)  48  CFR 
970.25,  the  cost  allowability  limitations  in 
(DEAR)  48  CFR  970.3102-2(1),  (iv)  and  (v)  are 
waived  for  this  contract. 

Alternate  1  (XXXX  199X).  Substitute  the 
following  paragraph  for  the  foregoing 
solicitation  provision  when  the  waiver  of 
limitations  to  severance  payments  for  foreign 
nationals  has  not  been  predetermined  by  the 
Department. 

Pursuant  to  Department  of  Energy 
Acquisition  Regulation  (DEAR)  48  CFR 
970.25,  the  Department  will  consider  waiving 
the  cost  allowability  limitations  in  (DEAR)  48 
CFR  970.3102-2(1),  (iv)  and  (v)  for  this 
contract. 

19.  Section  970.5204-YY  is  added  to 
read  as  follows: 

970.5204-YY    Reduction  or  suspension  of 
advance,  partial,  or  progress  payments 
upon  finding  of  sut>stantial  evidence  of 
fraud. 

As  prescribed  in  48  CFR  970.3272, 
insert  the  following  clause: 

Reduction  or  Suspension  of  Advance,  Partial, 
or  Progress  Payments  (XXXX-199X) 

(a)  The  contracting  ofBcer  may  reduce  or 
suspend  further  advance,  partial,  or  progress 
payments  to  the  contractor  upon  a  written 
determination  by  the  Secretary  that 
substantial  evidence  exists  that  the 
contractor's  request  for  advance,  partial,  or 
progress  payment  is  based  on  fraud. 

(b)  The  contractor  shall  be  afforded  a 
reasonable  opportunity  to  respond  in  writing. 
[End  of  Clause] 

IFR  Doc.  97-14289  Filed  6-3-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  ager>cy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
(Docket  No.  DA-97-08] 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Determination  of 
equivalent  Cheese  Price  Series 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Determination  of  equivalent 

price  series. 

SUMMARY:  It  has  been  detennined  by  the 
Secretary  that  the  National  Agricultural 
Statistics  Service  (NASS)  U.S.  average 
40-pound  block  Cheddar  cheese  price  is 
an  equivalent  cheese  price  alternative 
for  use  in  computing  the  Basic  Formula 
Price  (BFP)  which  is  used  to  establish 
milk  prices  in  all  Federal  milk 
marketing  orders.  The  Department  has 
been  using  the  simple  average  for  the 
month  of  the  National  Cheese  Exchange 
(NCE)  40-pound  block  Cheddar  cheese 
price  when  computing  the  BFP.  As  a 
result  of  the  closing  of  the  NCE.  a  new 
cheese  price  series  is  needed  to 
announce  the  BFP  for  May  and  future 
months.  The  NASS  price  will  also  be 
used  to  derive  a  protein  price  and/or 
milk  quality  adjustment  in  Federal  milk 
orders  that  contain  multiple  component 
pricing  plans. 

EFFECTIVE  DATE:  June  5.  1997. 
FOn  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Chief,  Order  Formulation 
Branch,  USDA/AMS/Dairy  Division, 
Room  2971.  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456, 
(202)  720-7183.  e-mail  address  John — 
f — borovies@usda.gov. 

SUPP1.EMENTARY  INFORMATION:  This 
action  provides  an  equivalent  cheese 
price  series  for  calculation  of  the  BFP 
which  is  used  to  derive  milk  prices  in 
all  Federal  milk  marketing  orders  (7 
CFR  Parts  1001.  1002.  1004,  1005,  1006, 
1007, 1011, 1012, 1013, 1030. 1032, 
1033, 1036,  1040, 1044,  1046.  1049. 


1050. 1064. 1065. 1068, 1076.  1079. 
1106, 1124, 1126. 1131. 1134. 1135, 
1137,  1138,  and  1139).  The  Department 
has  been  using  the  simple  average  for 
the  month  of  the  NCE  40-pound  block 
Cheddar  cheese  price  data  to  compute 
the  BFP.  However,  a  new  cheese  price 
series  is  needed  by  June  5.  1997,  to 
announce  the  BFP  for  May  and 
subsequent  months,  and  derive  a 
protein  price  and/or  milk  quality 
adjustment  in  10  Federal  orders  which 
contain  multiple  component  pricing 
plans  (7  CFR  Parts  1030.  1033.  1036, 
1040. 1049, 1065. 1068. 1076. 1079. and 
1124).  Order  provisions  provide  the 
Secretary  authority  to  adopt  an 
equivalent  replacement  if  a  price  series 
needed  to  calculate  the  BFP  is  not 
available. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  provisions  of  the 
orders,  as  amended,  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas,  it  is  hereby  found  and 
determined  that: 

(1)  Each  Federal  milk  marketing  order 
provides  a  BFP  that  is  determined  by 
the  Department  of  Agriculture  each 
month.  The  pricing  formula  is  based  on 
the  prices  paid  to  dairy  farmers  during 
the  preceding  month  by  unregulated 
manufacturing  plants  in  Minnesota  and 
Wisconsin,  adjusted  for  changes  in  dairy 
product  prices  between  the  previous 
and  current  month.  The  NCE  served  as 
the  source  of  prices  for  40-pound  block 
Cheddar  cheese  used  to  construct  the 
BFP  in  all  Federal  milk  orders. 

(2)  The  price  data  was  also  used  to 
calculate  a  protein  price  and/or  milk 
quality  adjustment  in  10  Federal  orders 
which  contain  multiple  component 
pricing  plans. 

(3)  Each  order  provides  that  if  for  any 
reason  a  price  or  pricing  constituent 
required  by  the  order  for  computing 
class  prices  or  for  other  purposes  is  not 
available  as  prescribed  in  the  order,  the 
market  administrator  shall  use  a  price  or 
pricing  constituent  determined  by  the 
Secretary  to  be  equivalent  to  the  price 
or  pricing  constituent  that  is  required. 

(4)  The  NCE  ceased  operating  after 
April  25.  1997.  The  BFP  announcement 
on  May  5  wa4  based  on  April  prices 
reported  on  the  NCE;  however,  a  new 
cheese  price  series  is  needed  by  June  5 
to  compute  the  BFP  for  May  and  future 
months. 


(5)  The  new  NASS  price  series  will  be 
announced  weekly.  It  will  include  all 
transactions  for  bulk  Cheddar  cheese 
collected  from  plants  located  across  the 
United  States  in  which  trades  were 
placed  during  the  previous  week.  Prices 
will  be  reported  for  the  40-pound  block. 
640-pound  block,  and  500-pound  barrel. 
The  40-pound  block  Cheddar  cheese 
price  data  will  be  used  in  the 
computation  of  the  BFP. 

(6)  Accordingly,  the  new  NASS  U.S. 
average  40-pound  block  Cheddar  cheese 
price  is  determined  to  be  equivalent  to 
the  NCE  price  series  for  the  purposes  of 
computing  the  BFP  used  to  establish 
milk  prices  under  all  Federal  milk 
orders  and  deriving  a  protein  price,  and/ 
or  milk  quality  adjustment  in  Federal 
orders  which  contain  multiple 
component  pricing  plans. 

The  authority  citation  for  7  CFR  Parts 
1001  through  1139  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

Dated:  May  29.  1997. 
Shirley  R.  Watkins,  • 
Deputy  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
[FR  Doc.  97-14477  Filed  6-3-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTUflE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice,  Comment  and  Appeal  of 
Decisions  for  Pacific  Northwest 
Region,  Oregon  and  Washington 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  On  November  6.  1996,  the 
Forest  Service  published  a  listing  of  the 
newspapers  that  would  be  used  by  all 
Ranger  Districts.  Forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  Parts  215  and  217  and  to  publish 
notice  for  public  comment  and  notice  of 
decisions  subject  to  the  provisions  of  36 
CFR  Part  215.  That  notice  was  to  inform 
interested  members  of  the  public  which 
newspapers  would  be  used  to  publish 
the  legal  notice  for  public  comment  and 
decision.  This  allows  the  public  to 
receive  constructive  notice  of  decisions, 
to  provide  clear  evidence  of  timely 
notice,  and  to  achieve  consistency  in 


UMI 


f  S-fjpr 


Rp(. 


/  Vol.  62.  No.  107  /  Wedne^ 


197  /  Notices 


30565 


administering  the  appeal  process.  There 
is  no  change  to  that  listing  of 
newspapers  published  in  the  November 
6,  Federal  Register  (61  FR  57383). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623,  phone:  (503)  326-2322. 

Dated:  May  28,  1997. 
Nancy  Graybeal, 

Deputy  Regional  Forester. 

(FR  Doc.  97-14526  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Spotted  Owl  Federal 
Advisory  Committee 

agency:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

SUMMARY:  The  California  Spotted  Owl 
Federal  Advisory  Committee  will  meet 
on  July^  and  8,  1997  in  Sacramento, 
California.  The  Committee  is  comprised 
of  nine  members  and  a  committee  chair. 
The  purpose  of  the  meeting  is  for  the 
Committee  to  hear  presentations  on  the 
California  Spotted  Owl  preliminary 
Revised  Draft  Environmental  Impact 
Statement  and  the  Sierra  Nevada 
Ecosystem  Project  report.  The  meeting  is 
open  to  public  attendance,  however, 
participation  is  limited  to  scheduled 
presentors  and  Committee  members. 
Persons  in  attendance  who  wish  to  bring 
comments  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  secretary  for  the  Committee 
before  or  after  the  meeting. 

DATES:  The  meeting  will  be  held  July  7 
and  8. 1997.  The  meeting  will  begin  at 
noon  on  July  7,  and  end  at  4:00  p.m.  on 
July  8. 

ADDRESSES:  The  meeting  will  be  held  at 
State  Office  Building  Number  9.  744  'P' 
Street,  Sacramento,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Philpot,  Committee  Chair,  (503) 
625-5758;  or  Jonathan  Stephens,  Forest 
Service,  (202)  205-0948;  or  Katherine 
Clement,  (415)  705-1834. 

Dated:  May  28, 1997. 
Katherine  Clement, 

Assistant  Regional  Forester,  Ecosystem 

Conservation. 

[FR  Doc.  97-14529  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Availability  of  Record  of 
Decision  for  Upcountry  Maui 
Watershed,  Maui  County,  Hawaii 

AGENCY:  Natural  Resources 
Conservation  Service  USDA. 
ACTION:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  Kenneth  M.  Kaneshiro, 
Responsible  Federal  Official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566  in  the  State  of 
Hawaii,  is  hereby  providing  notification 
that  a  record  of  decision  to  proceed  with 
the  installation  of  the  Upcountry  Maui 
Watershed  project,  signed  May  20,  1997, 
is  available. 

The  record  of  decision  documents  the 
intent  to  implement  Alternative  2 — 
Agricultural  Water  Distribution  System 
as  set  forth  in  the  final  Watershed  Plan- 
Environmental  Impact  Statement  (FEIS) 
for  the  Upcountry  Maui  Watershed, 
Maui  County,  Hawaii.  The  project  will 
address  the  problems  of  inadequate  and 
inconsistent  irrigation  water  supply  that 
prevent  area  farmers  from  full 
utilization  of  cropland  and  cause  crop 
damage  and  losses  during  drought.  The 
project  will  install  a  separate 
agricultural  water  system  to  supply 
untreated  water  for  irrigation  purposes 
to  farmers  in  the  Upper  Kula  area.  The 
economic  benefits  derived  by  project 
implementation  will  exceed  economic 
costs.  The  project  meets  the  needs  of  the 
sponsoring  local  organizations. 

The  record  of  decision  documents 
that  the  Upcountry  Maui  Watershed 
project  uses  all  practicable  means, 
consistent  with  other  essential 
considerations  of  national  policy,  to 
meet  the  goals  established  in  the 
National  Environmental  Policy  Act.  The 
FEIS  has  been  prepared,  reviewed,  and 
accepted  in  accordance  with  the 
National  Environmental  Policy  Act. 
ADDRESSES:  Single  copies  of  this  record 
of  decision  may  be  obtained  from 
Kenneth  M.  Kaneshiro,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  300  Ala  Moana 
Blvd.  Room  4316,  P.O.  Box  50004, 
Honolulu.  Hawaii,  96850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kolman,  Assistant  State 
Conservationist.  Natural  Resources 
Conservation  Service,  300  Ala  Moana 
Blvd.  Room  4316,  P.O.  Box  50004, 
Honolulu,  Hawaii,  96850,  telephone 
(808) 541-2602. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 


10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  require* 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  May  20.  1997. 
Kenneth  M.  Kaneshiro, 
State  Conservationist. 
[FR  Doc.  97-14570  Filed  6-3-97;  8:45  am] 
BILUNG  CODE  3410-1S-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Dunloup  Creek  Watershed,  West 
Virginia 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  reauthorization  of 
federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Guidelines  (7  CFR  Part 
622);  U.S.  Department  of  Agriculture 
gives  notice  of  reauthorization  of 
Federal  funding  for  the  Dunloup  Creek 
Watershed  Project,  Fayette  and  Raleigh 
Coimties,  West  Virginia.  NRCS  initiates 
planning  assistance  under  the  small 
watershed  program.  No  comments  were 
received  during  the  60  day  comment 
period  as  noted  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Sims.  Acting  State 
Conservationist,  Natural  Resources 
Conservation  Service,  75  High  Street, 
Room  301,  Morgantown,  West  Virginia 
26505,  telephone:  304  291-4153;  Fax: 
304  291-^628. 

Dated:  May  29,  1997. 
Richard  W.  Sims, 
Acting  State  Conservationist. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

[FR  Doc.  97-14551  Filed  6-3-97;  8:45  am) 
BILUNG  CODE  3410-16-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  community  fonmi  of 
the  Michigan  Advisory  Committee  to 
the  Commission  will  convene  at  9:00 
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a.m.  to  5:00  p.m.  on  Thursday.  June  26. 
1997,  at  the  Harley  Hotel,  4041  Cascade 
Road,  Grand  Rapids,  Michigan  49546. 
The  purpose  of  the  forum  is  to  gather 
information  regarding  "Race  and  Ethnic 
Intimidation  in  Grand  Rapids." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Roland  Hwang. 
517-373-1476,  or  Constance  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  27, 1997. 
Carol-Lm  Hurley, 

Chief,  Regional  Progmms  Coordination  Unit. 
IFR  Doc.  97-14572  Filed  6-3-97;  8:45  am] 

BtLUNG  COOE  833S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Ag«nda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene  a  community 
fonun  at  9:00  a.m.  to  5:00  p.m.  on 
Thursday.  June  19,  1997,  at  the 
Thunderbird  Hotel  and  Convention 
Center,  2201  E.  78th  Street, 
Bloomington,  Minnesota  55425.  The 
purpose  of  the  forum  is  to  "Focus  on 
Affirmative  Action." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Alan  Weinblatt, 
612-292-8770,  or  Constance  Davis. 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  27, 1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFTl  Doc.  97-14573  Filed  6-3-97;  8:45  ami 

B4L1JNG  COOC  S33S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Tuesday. 
June  24,  1997,  at  the  Country  Suites. 
3316  13th  Avenue  South.  Fargo.  North 
Dakota  58103.  The  purpose  of  the 
meeting  is  to  brief  the  Committee  on 
Commission  and  regional  activities, 
discuss  current  civil  rights  issues  in  the 
State,  and  finalize  plans  for  a  second 
factHnding  meeting  in  Fargo. 

Persons  desiring  additional 
information,  or  plaiuiing  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  L.  Mills, 
701-223-4643,  or  John  Dulles,  Director 
of  the  Rocky  Mountain  Regional  Office, 
303-866-1400  (TDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  27, 1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-14574  Filed  6-3-97;  8:45  am] 

BILUNG  COOE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Notice  of  Day  Clarification  of  Public 
Meeting  of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  on  Thursday, 
June  12, 1997,  not  Wednesday,  June  12, 
1997.  The  original  notice  for  the 
meeting  was  announced  in  the  Federal 
Register  on  May  9.  1997,  FR  Doc  97- 
12199,  Vol.  62.  No.  90. 

Persons  desiring  additional 
information  should  contact  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116). 


Dated  at  Washington,  DC.  May  27. 1997. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-14575  Filed  6-3-97;  8:45  ami 
BILUNG  COOE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  890] 

Grant  of  Authority  for  Subzone  Status 
ZF  Industries,  Inc.;  (Automotive  Axles); 
Tuscaloosa  County,  Alabama 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zonos  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934.  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81  j)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Birmingham,  Alabama,  grantee  of 
Foreign-Trade  Zone  98.  for  authority  to 
establish  special-purpose  subzone  status 
for  the  automotive  axle  manufacturing 
plant  of  ZF  Industries.  Inc..  in 
Tuscaloosa  County.  Alabama,  was  filed 
by  the  Board  on  April  16,  1996.  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  31-96.  61  FR  18375.  4-25-96); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
ZF  Industries.  Inc..  plant  in  Tuscaloosa 
County.  Alabama  (Subzone  98B).  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 
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Signed  at  Washington,  DC.  this  23rd  day  of 
May  1997. 

JeBnj  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 

Import  Administration,  Alternate  Chairman, 

Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  97-14480  Filed  6-3-97;  8:45  am] 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
Pocket  42-87] 

Foreipn  '  3de  Zone  46— Cincinnati, 
Ohio,  A  red   Application  for  Expansion 
and  Request  for  Manufacturing 
Authority,  Cincinnati  Mllacron,  Inc. 
(Horizontal  Turning  and  Grinding 
Ma  winery  and  R?  a-f^d  Consumable 
-"oaucts) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati  Foreign 
Trade  Zone,  Inc.,  grantee  of  FTZ  46, 
requesting  authority  to  expand  its  zone 
at  the  OakJey  Industrial  Complex,  and 
requesting,  on  behalf  of  Cincinnati 
Milacron,  Inc.,  authority  to  manufacture 
horizontal  turning  and  grinding 
machinery  and  metaJworking 
consumable  products  under  zone 
procedures  within  FTZ  46,  Cincinnati, 
Ohio,  area,  within  the  Cincinnati 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  May 
23,  1997. 

FTZ  46  was  approved  on  January  12, 
1979  (Board  Order  141,  44  FR  4003;  1/ 
19/79)  and  relocated  on  December  19, 
1994  (Board  Order  720,  59  FR  66891; 
12/28/94).  The  zone  currently  consists 
of  35  acres  at  175  Progress  Place  in 
Springdale  (Hamilton  County),  Ohio, 
some  17  miles  north  of  downtown 
Cincinnati. 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  by  adding 
a  site  (122  acres-5  parcels)  located  at 
4701  Marburg  Avenue,  Cincinnati, 
Ohio.  The  new  site  is  owned  by 
Cincinnati  Milacron  (CM),  which  will 
serve  as  operator  of  the  site. 

The  application  also  requests 
authori^  on  behalf  of  CM  to 
manufacture  horizontal  turning  and 
grinding  machinery  and  metalworking 
consumable  products  under  zone 
procedures  at  the  Marburg  Avenue 
facilities  within  the  proposed  expansion 
site  of  FTZ  46.  The  facilities  (99  acres/ 


2,450  employees)  are  used  to  produce 
computer-numerically-controlled 
horizontal  turning  and  grinding  (metal 
working)  machines  (horizontal 
machining  centers/lathes,  composites 
processing  machines,  flexible 
manufacturing  cells,  grinding  machines; 
duty  rates:  4.2,  4.4%)  and  consumable 
products  used  in  metalworking 
(grinding  wheels,  soluble  oil  metal 
working  fluids;  duty  rate:  1.5%). 
Components  purchased  from  abroad  (up 
to  29%  of  finished  product  value) 
include:  lamps,  oscilloscopes,  chemical 
analysis  instruments,  wire  and  cables, 
electrical  boards/panels,  numerical 
process  controllers,  printed  circuit 
assemblies,  electrical  apparatus,  AC/DC 
motors,  transformers,  gears,  flywheels, 
clutches,  shaft  couplings,  pulleys, 
bearings  (roller/ball),  valves,  parts  of 
plastic/rubber  forming  machines, 
injection  molding  machines,  parts  of 
machine  tools,  parts  of  automatic  data 
processing  machines,  spray  guns,  parts 
of  centrifuges,  filtering/purifying 
machines,  heat  exchange  units,  fans, 
pumps,  linear  acting  engines,  parts  of 
nuclear  reactors,  fasteners,  chain,  wire 
ropes/cables,  tubes/pipes  and  fittings, 
hoses,  abrasive  wheels,  transfers, 
articles  of  plastic,  oil  seals,  gaskets, 
conveyor/transmission  belts,  cements/ 
mortars,  and  resins  (1997  duty  rates: 
free -9.8%,  9.2</kg+2.4%).  Foreign 
items  used  in  the  manufacture  of  metal 
working  consumable  products  include 
grinding  wheels,  abrasives,  diamond 
dressing,  refractory  ceramic  goods, 
refractometers,  cubic  boron  nitrate, 
silicon  carbide,  artificial  corundum, 
glass  frit,  phenolic  resins,  epoxy  resins, 
clay,  furfuryl  alcohol,  and  fiberglass 
reinforcements  (1997  duty  rates: 
free -7.1%,  .07r/kg+2.8%).  Some  15 
percent  of  the  finished  machines  are 
exported. 

FTZ  procedures  would  exempt  CM 
&t)m  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  CM 
would  be  able  to  choose  the  duty  rates 
that  apply  to  finished  turning  and 
grinding  machinery  and  metalworking 
consumable  products  for  the  foreign 
components  noted  above.  CM  would 
also  defer  duty  payments  on  foreign- 
origin  finished  vertical  turning  and 
grinding  machinery  admitted  to  the 
proposed  subzone.  FTZ  procedures 
would  also  exempt  certain  merchandise 
finm  state/local  ad  valorem  inventory 
taxes.  The  application  indicates  that  the 
savings  from  FTZ  procedures  would 
help  improve  CM's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  4, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  18,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  36  East  7th  St., 
Suite  2650,  Cinciimati,  OH  45202. 
Office  of  the  Executive  Secretary, 
Foreign -Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716,  14th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  DC 
20230. 

Dated:  May  23, 1997. 
Dennis  Puccineili, 
Acting  Executive  Secretary. 
[PR  Doc.  97-14479  FUed  6-3-97;  8:45  am] 
BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-583-815] 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan,  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  changed 
circumstances  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  In  response  to  a  request  from 
Chang  Mien  Industries  Co..  Ltd.  (Chang 
Mien),  the  Department  of  Commerce 
(the  Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  fitjm 
Taiwan.  See  Notice  of  Amended  Final 
Determination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipes  From  Taiwan,  59  FR  6619 
(February  11. 1994);  see  also  Amended 
Final  Determination  and  Antidumping 
Duty  Order;  Certain  Welded  Stainless 
Steel  Pipe  From  Taiwan,  57  FR  62309 
(December  30,  1992).  Chang  Mien 
requested  that  the  Department 
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determine  that  Chang  Mien  is  the 
successor  firm  to  Chang  Tieh  Industry 
Co.,  Ltd.  (Chang  Tieh).  a  respondent  in 
the  original  less-than-fair-value  (LTFV) 
investigation.  The  Department  excluded 
Chang  Tieh  from  the  antidumping  duty 
order  on  certain  welded  stainless  steel 
pipe  from  Taiwan  after  calculating  a 
margin  of  zero  for  Chang  Tieh.  See 
Notice  of  Amended  Final 
Determination.  59  FR  6619.  Chang  Mien 
maintains  that,  as  Chang  Mien  and 
Chang  Tieh  were  related  at  the  time  of 
the  LTFV  investigation,  Chang  Mien 
was  entitled  to  Chang  Tieh's  exclusion 
from  the  order  ab  initio.  Chang  Mien 
further  states  that,  since  publication  of 
the  order,  Chang  Mien  has  absorbed 
Chang  Tieh,  and  asks  that  the 
Department  issue  a  determination  that 
Chang  Mien  is  the  successor  firm  to 
Chang  Tieh  and  is,  therefore,  entitled  to 
Chang  Tieh's  exclusion  from  the 
antidumping  duty  order.  Chang  Mien's 
request  is  filed  pursuant  to  section 
751(b)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act). 

We  are  initiating  an  antidumping  duty 
changed  circumstances  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  stainless  steel  pipe 
from  Taiwan  to  determine  whether  or 
not  Chang  Mien  is  the  successor  firm  to 
respondent  Chang  Tieh,  and  to 
determine  whether  Chang  Mien  is 
entitled  to  Chang  Tieh's  exclusion  from 
the  order. 

EFFECTIVE  DATE:  June  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  James  at  (202)  482-5222,  or 
John  Kugelman  at  (202)  482-0649,  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11,  1996,  Chang  Mien 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 
review  pursuant  to  section  751(b)  of  the 
Tariff  Act  to  determine  whether  Chang 


Mien  should  properly  be  considered  the 
successor  firm  to  Chang  Tieh  and  if,  as 
such,  Chang  Mien  should  be  excluded 
from  the  antidumping  duty  order.  Chang 
Mien,  on  September  19,  1996,  requested 
that  the  Department  publish  its 
preliminary  results  concurrently  with 
this  notice  of  initiation,  pursuant  to  19 
CFR  353.22(f)(4).  Citing  the 
Department's  September  17.  1996  notice 
of  initiation  and  preliminary  results  of 
changed  circumstances  review  in  sugar 
and  syrups  from  Canada.  Chang  Mien 
argues  that  the  instant  case  is,  like  the 
sugar  case,  "legally  and  factually 
straightforward"  and  requested  that  the 
Department  find  that  "Chang  Mien  has 
provided  prima /ac/e  evidence  .  .  .that 
Chang  Mien  and  its  affiliated  companies 
should  be  excluded  from  the  instant 
[antidumping  duty]  order."  Chang 
Mien's  Letter  to  the  Secretary. 
September  19,  1996  at  2;  see  also.  Sugar 
and  Syrups  From  Canada;  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  61  FR  48885 
(September  17,  1996). 

In  a  letter  submitted  on  September  25, 
1996,  petitioners  '  objected  to  Chang 
Mien's  request  for  an  expedited  review 
pursuant  to  section  751(b)  of  the  Tariff 
Act.  Petitioners  assert  that  the  factual 
and  legal  bases  in  the  instant  case  are 
substantially  different  than  in  Sugars 
and  Syrups  from  Canada,  and  that  this 
case  will  require  "caution  and  close 
review"  prior  to  issuing  any 
determination.  See  Petitioners'  Letter  of 
September  25,  1996  at  5. 

The  Department  has  examined  Chang 
Mien's  request  for  a  changed 
circumstances  administrative  review 
and  has  determined  that  the  facts  before 
the  Department  in  the  instant  case  will 
require  further  investigation.  The 
Department  further  concludes  that  it 
would  be  inappropriate  to  issue  a 
preliminary  determination  prior  to 
conducting  this  investigation.  Therefore, 
the  Department  is  not  issuing 
preliminary  results  of  its  changed 
circumstances  administrative  review  at 
this  time.  See  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
January  10.  1997,  on  file  in  Room  B-099 
of  the  Main  Commerce  Building. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 


I  Petitioners  are:  Avesia  Sheffield.  Inc  .  Bristol 
Metals,  Inc.,  Damascus  Tube  Division.  Damascus- 
Bishop  Tube  Co..  Trent  Tube  Division.  Crucible 
Materials  Corp..  and  the  United  Steelworkers  of 
America  (AFL-CIO/CLC). 


Society  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  this  order  also  includes 
austenitic  welded  stainless  steel  pipes 
made  according  to  the  standards  of 
other  nations  which  are  comparable  to 
ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  fiat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications 
include,  but  are  not  limited  to,  digester 
lines,  blow  lines,  pharmaceutical  lines, 
petrochemical  stock  lines,  brewery 
process  and  transport  lines,  general  food 
processing  lines,  automotive  paint  lines 
and  paper  process  machines.  Imports  of 
WSSP  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings:  7306.40.5005. 
7306.40.5015,  7306.40.5040, 
7306.40.5065  and  7306.40.5085. 
Although  these  subheadings  include 
both  pipes  and  tubes,  the  scope  of  this 
antidumping  duty  order  is  limited  to 
welded  austenitic  stainless  steel  pipes. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

This  changed  circumstances 
administrative  review  covers  Chang 
Mien,  Chang  Tieh.  and  any  parties 
affiliated  with  Chang  Mien  or  Chang 
Tieh. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

Pursuant  to  section  751(b)  of  the 
Tariff  Act.  the  Department  will  conduct 
a  changed  circumstances  administrative 
review  upon  receipt  of  information 
concerning,  or  a  request  frxjm  an 
iwierested  party  for  a  review  of,  an 
antidumping  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order.  See 
section  751(b)(1).  Therefore,  in 
accordance  with  section  751(b)  and  19 
CFR  353.22(f)(l)(i),  we  are  initiating  a 
changed  circumstances  administrative 
review  based  upon  the  factual 
information  and  argument  contained  in 
Chang  Mien's  September  11,  1996 
request  for  this  review. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  in  accordance  with  19  CFR 
353.22(f)(l)(v),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based. 
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Not  later  than  270  days  after  publication 
of  this  Notice  of  Initiation,  the 
Department  will  issue  its  final  results  of 
review,  and  will  publish  these  results  in 
the  Federal  Register.  All  written 
comments  must  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
must  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  353.31(g). 
This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Tariff  Act  and 
section  353.22(f)(l)(i)  of  the 
Department's  regulations. 
Dated:  May  15,  1997. 
Robert  S.  LaRiusa, 
Acting  Assistant  Secretary  for  Import 
A  dministra  tion . 

[PR  Doc.  97-14482  Filed  6-3-97;  8:45  am] 
BIUJNQ  CODE  3$10-OS-P 


DE :    i  r  M  t  N  '  OF  COMMERCE 

Inte-   HT  ona    '  'doe  Administration 

Export  Trade  Certificate  of  Revi&M 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  95-00004. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  UFA,  Inc.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  UFA,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
August  18,  1995  to  UFA,  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 


complete  annual  report  may  be  the  basis 
for  revocation  (Section  325.10(a)  of  the 
Regulations). 

The  Department  of  Commerce  sent  to 
UFA,  Inc.  on  February  12,  1997,  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  by  October  2,  1996.  Additional 
reminders  were  sent  on  April  11,  1997, 
and  on  May  2, 1997.  The  Department 
has  received  no  response  to  any  of  these 
letters. 

On  May  27,  1997,  and  in  accordance 
with  Section  325.10  (c)(1)  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  UFA,  Inc.  that 
the  Department  was  formally  initiating 
the  process  to  revoke  its  certificate.  The 
letter  stated  that  this  action  is  being 
taken  because  of  the  certificate  holder's 
failure  to  file  an  annual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  aimual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 


final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.1  lx)f  the  Regulations). 

Dated:  May  27.  1997. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[PR  Doc.  97-14521  Filed  6-3-97;  8:45  am] 

BIUJNG  CODE  3S1(M>n-P 

DEPARTMEtfT  OF  COMMERCE 
International  Trade  Administration 
Notice  of  Scope  Rulings 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  by  Import 
Administration,  between  January  1. 
1997.  and  March  31,  1997.  In 
conjiuiction  with  this  list,  the 
Department  is  also  publishing  a  list  of 
pending  requests  for  scope  clarifications 
and  anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  June  4,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  M.  Trentham,  Import 
AdministratioB.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-4793. 

Background 

The  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
by  Import  Administration,  between 
January  1,  1997,  and  March  31,  1997, 
and  pending  scope  clarification  and 
anticircumvention  inquiry  requests.  The 
Department  intends  to  publish  in  July 
1997  a  notice  of  scope  rulings  and 
anticircumvention  inquiries  completed 
between  April  1,  1997,  and  June  30, 
1997,  as  well  as  pending  scope 
clarification  and  anticircumvention 
inquiry  requests. 

"The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
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either  the  ruling  or  product  subject  to 
the  request. 

I.  Scope  Rulings  Completed  Between 
January  1, 1997  and  March  31, 1997 

Brazil 

A-351-817,  C-351-8'18    Certain  Cut- 
to-Length  Carbon  Steel  Plate 
Wirth  Limited — Profile  slab  produced 
by  Companhia  Siderurgica  de 
Tubarao  (CST)  is  within  the  scope 
of  the  order.  4/2/97 

Germany 

A-428-801     Antifriction  Bearings 
Enkotec  Company,  Inc. — "Main 
bearings"  imported  for 
incorporation  into  Enkotec  Rotary 
Nail  Machines  are  slewing  rings 
and,  therefore,  are  outside  the  scope 
of  the  order.  2/10/97 

Singapore 

A-559-801     Antifriction  Bearings 
Rockwell  International  Corporation — 
Automotive  components  known  as 
cushion  suspension  units  (or 
cushion  assembly  units  or  center 
bearing  assemblies)  are  outside  the 
scope  of  the  order.  2/10/97 

lapan 

A-588-802     3W  Micro  Disks 
TDK  Corporation  and  TDK  Electronics 
Corporation  (collectively  TDK)- 
TDK  model  PR-CLF2MA  coated 
media  web  roll  is  within  the  scope 
of  the  order.  10/23/96.  (Correction 
to  Notice  of  Scope  Rulings,  62  FR 
9176.  February  28,  1997) 

A-588-604     Antifriction  Bearings 
Rockwell  International  Corporation — 
Automotive  components  known  as 
cushion  suspension  units  (or 
cushion  assembly  units  or  center 
bearing  assemblies)  are  outside  the 
scope  of  the  order.  2/10/97 

A-588-807     Industrial  Belts 
Honda  Power  Equipment 
Manufacturing  Inc.  (HPE) — Eight 
drive  and  blade  belts  produced  by 
HPE  are  outside  the  scope  of  the 
order.  1/21/97 
American  Honda  Motor  Co.,  Inc. 
(AHM) — Twenty-two  drive  and 
blade  belts  produced  by  AHM  are 
outside  the  scope  of  the  order.  1/15/ 
97 

A-588-810    Mechanical  Transfer 
Presses 
Komatsu  Ltd., — Certain  mechanical 
transfer  press  parts  exported  from 
Japan  are  outside  the  scope  of  the 
order.  10/1/96.  (Correction  to 
Notice  of  Scope  Rulings,  62  FR 
9176,  February  28,  1997) 

Russia 

A-821-«03     Titanium  Sponge 


Waldron  Pacific,  Inc. — Titanium 
tablets  produced  by  electrolytic 
reduction  are  within  the  scope  of 
the  order.  3/6/97 

II.  Anticircumvention  Rulings 
Completed  Between  January  1, 1996 
and  March  31,  1997 

None. 

m.  Scope  Inquiries  Terminated 
Between  January  1, 1997  and  March  31, 
1997 

None. 

IV.  Anticircumvention  Inquiries 
Terminated  Between  January  1, 1997 
and  March  31, 1997 

None. 

V.  Pending  Scope  Clarification  Requests 
as  of  March  31, 1997 

Canada 

A-1 22-623    Certain  Cut-to-Length 
Carbon  Steel  Plate 
Petitioners — Clarification  to 
determine  whether  certain  boron 
steels  are  within  the  scope  of  the 
order. 

People's  Republic  of  China 

A-5  70-501     Natural  Bristle  Paint 
Brushes  and  Brush  Heads 

Kwick  Clean  and  Green  Ltd. — 
Clarification  to  determine  whether  a 
group  of  bristles  held  together  at  the 
base  with  glue,  which  are  to  be  used 
as  replaceable  parts  within  the 
cavity  of  the  paintbrush  body,  is 
within  the  scope  of  the  order 
A-570-504     Petroleum  Wax  Candles 

Enesco  Corporation — Clarification  to 
determine  whether  a  birthday 
candle  (style  #9500340)  is  within 
the  scope  of  the  order 

Institutional  Financing  Services — 
Clarification  to  determine  whether 
red/white  candles  packaged  as 
peppermint  candles  are  holiday 
novelty  candles  and,  thus,  outside 
the  scope  of  the  order 

Sun-It  Corporation — Clarification  to 
determine  whether  taper  candles 
containing  oil  of  citronella  are 
within  the  scope  of  the  order 

Ocean  State  Jobbers — Clarification  to 
determine  whether  taper  candles 
consisting  of  a  blend  of  petroleum 
wax  and  beeswax  are  within  the 
scope  of  the  order 

Fritz  Companies,  Inc. — Clarification 
to  determine  whether  a  taper  with 
a  design  depicting  a  painted 
"Christmas  scene"  of  holly  ivy  and 
berries,  item  #  416750,  is  within  the 
scope  of  the  order 

Hallmark  Cards,  Inc., — Clarification  to 
determine  whether  the 
399FMB5503  Formed  Wax 


Peppermint  Candy  Candle  is  within 
the  scope  of  the  order 
M.G.  Maher  &  Co.  Inc. — Clarification 
to  determine  whether  a  12  inch 
spiral  candle  is  within  the  scope  of 
the  order 

A-570-a08    Chrome-Plated  Lug  Nuts 
Wheel  Plus,  Inc. — Clarification  to 
determine  whether  imported  zinc- 
plated  lug  nuts  which  are  chrome- 
plated  in  the  United  States  are 
within  the  scope  of  the  order 

A-5  70-822    Helical  Spring  Lock 
Washers  (HSLWs) 
Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works 
(SIP) — Clarification  to  determine 
whether  HSLWs  which  are 
imported  to  the  United  States  in  an 
uncut,  coil  form  are  within  the 
scope  of  the  order 

A-5  70-827     Certain  Cased  Pencils 
Nadel  Trading  Corporation — 
Clarification  to  determine  whether  a 
plastic,  "quasi-mechanical"  pencil 
(also  known  as  the  "Bensia"  pencil) 
is  within  the  scop)e  of  the  order 

A-570-836     Glycine 
Consolidated  Pharmaceutical  Group, 
Inc. — Clarification  to  determine 
whether  D(-)  Phenylglycine  Ethyl 
Dane  Salt  is  within  the  scope  of  the 
order 

South  Korea 

A-580-803     Small  Business 
Telephones  from  Korea 
TT  Systems  Corporation — 
Clarification  to  determine  whether 
the  "Model  4300"  should  be 
excluded  from  the  scope  of  the 
order  because  it  is  a  "blocking" 
system,  whereas  the  order  pertains 
to  "non-blocking"  systems 

Taiwan 

A-583-810    Chrome-Plated  Lug  Nuts 
Wheel  Plus,  Inc. — Clarification  to 
determine  whether  imported  zinc- 
plated  lug  nuts  which  are  then 
chrome-plated  in  the  United  States 
are  within  the  scope  of  the  order 

A-583-820     Helical  Spring  Lock 
Washers  (HSLWs) 
Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works 
(SIP) — Clarification  to  determine 
whether  HSLWs  imported  into  the 
United  States  in  an  uncut,  coil  form 
are  within  the  scope  of  the  order 

Japan 

A-588-604     Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings),  and  Parts  Thereof 
Koyo  Seiko  Co.,  Ltd. — Clarification  to 
determine  whether  a  cylindrical 
roller  bearing,  supposedly  without  a 
precision  rating,  for  use  as  an  axle 
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bearing  in  cars  and  trucks  is  within 
the  scope  of  the  order 

A-588-813     Light-Scattering 

Instruments  and  Parts  Thereof 
Thermo  Capillary  Electrophoresis, 
Inc. — Clarification  to  determine 
whether  diode  array  detectors  and 
cell  flow  units  are  within  the  scope 
of  the  order 

A-588-fl24     Corrosion  Resistant 
Carbon  Steel  Flat  Products 
Drive  Automotive  Industries — 
ClariBcation  to  determine  whether 
2000  millimeter  wide,  made  to 
order,  corrosion  resistant  carbon 
steel  coils  are  within  the  scope  of 
the  order 

A-588-833     Stainless  Steel  Bar 
Keystone  Stainless  Inc. — Clarification 
to  determine  whether  "Keystone 
2000",  a  specialty  stainless  steel  bar 
product,  should  be  excluded  from 
the  scope  of  the  order  because  the 
manufacture  of  the  product 
substantially  differentiates  it  from 
ai^  other  product  available 

VI.  Pending  Anticircumvention 
Inquiries  as  of  March  31, 1997 

Mexico 

A-201-805     Certain  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.,  Sawhill 
Tubular  Division  of  Tex-Tube  Co., 
Century  Tube  Corp.,  Laclede  Steel 
Co.,  LTV  Tubular  Products  Co., 
Sharon  Tube  Co.,  Western  Tube  & 
Conduit  Co.,  Wheatland  Tube  Co., 
and  CSI  Tubular  Products,  Inc. 
(Petitioners) — Anticircumvention 
inquiry  to  determine  whether 
imports  of  (i)  pipe  certified  to  the 
American  Petroleum  Institute  (API) 
5L  line  pipe  specifications  (API  5L 
or  line  pipe)  and  (ii)  pipe  certified 
to  both  the  API  5L  line  pipe 
specifications  and  the  less  stringent 
American  Society  for  Testing  and 
Materials  (ASTM)  A-53  standard 
pipe  specifications  (dual  certified 
pipe),  falling  within  the  physical 
dimensions  outlined  in  the  scope  of 
the  order,  are  circumventing  the 
antidumping  duty  order 

Korea 

A-580-008    Color  Television  Receivers 
from  Korea 
International  Brotherhood  of 
Electrical  Workers,  the  International 
Union  of  Electronic  Electrical, 
Salaried,  Machine  &  Furniture 
Workers,  and  the  Industrial  Union 
Department  (the  Unions) — 
Anticircumvention  inquiry  to 
determine  whether  Samsung 
Electronics  Co.,  L.G.  Electronics 
Inc.,  and  Daewoo  Electronics  Co., 


are  circumventing  the  order  by 
shipping  Korean-origin  color 
picture  tubes,  printed  circuit 
boards,  color  television  kits, 
chassis,  and  other  materials,  parts 
and  components  to  plants  operated 
by  related  parties  in  Mexico  where 
the  parts  are  then  assembled  in 
CTVs  and  shipped  to  the  United 
States.  Additionally,  an 
anticircumvention  inquiry  to 
determine  whether  Samsung  by 
shipping  Korean-origin  color 
picture  tubes  and  other  CTV  parts 
to  a  related  party  in  Thailand  for 
assembly  into  complete  CTVs  prior 
to  exportation  to  the  United  States 
is  circumventing  the  order 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Dated:  May  23.  1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 

Group  III. 

[FR  Doc.  97-14481  Filed  6-3-97;  8:45  am) 

BILUNG  COOe  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Georgia  Coastal  Management  Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement  as 
required  under  the  National 
Environmental  Policy  Act  42  U.S.C. 
4321,ef  seq.  (NEPA). 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  approval  of  the  Georgia 
Coastal  Management  Program  (GCMP,  or 
Program)  under  the  provisions  of 
Section  306  of  the  Federal  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1455,  and  distribute  it  in 
August  1997. 

Federal  approval  of  the  GCMP  would 
make  the  State  eligible  for  program 
administration  grant  funds  and  require 
that  Federal  actions  be  consistent  with 
the  Program. 


The  Program  is  the  culmination  of 
several  years  of  development  and 
consists  of  numerous  State  policies  on 
diverse  management  issues  which  are 
prescribed  by  statute  and  made 
enforceable  under  State  law.  The 
Program  should  improve  the  decision 
making  process  for  determining 
appropriate  coastal  land  and  water  uses 
in  light  of  resource  considerations.  The 
Program  should  increase  public 
awareness  of  coastal  resources.  Federal 
alternatives  will  include  delaying  or 
denying  approval  if  certain 
requirements  of  the  Coastal  Zone 
Management  Act  have  not  been  met. 
State  alternatives  include  the  possibility 
of  modifying  parts  of  the  Program  or 
withdrawal  of  the  request  for  Federal 
approval. 

In  order  to  determine  the  scope  and 
significance  of  issues  to  be  addressed  in., 
the  DEIS,  the  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM) 
hereby  solicits  comments  on  the 
proposed  action,  particularly  with 
respect  to  the  following  issues: 

(1)  The  adequacy  of  the  scope  and 
geographic  coverage  of  the  Program's 
laws  and  regulations  to  manage  impacts 
on  wetlands,  beaches,  and  other 
vulnerable  natural  resources; 

(2)  The  adequacy  of  the  mechanisms 
for  State  agency  coordination  and 
consultation  in  order  to  effectively 
implement  the  GCMP;  and 

(3)  The  adequacy  of  the  mechanisms 
for  ensuring  State  agency  consistency 
with  the  policies  of  the  GCMP  and 
resolving  conflicts  between  agencies. 

The  manner  in  which  the  State 
proposes  to  address  the  above 
requirements  was  presented  in  the 
Public  Review  Draft  of  the  Program 
Document  of  the  GCMP,  in  November 
1996,  and  a  revised  Program  Document 
in  January  1997.  The  State  has 
considered  all  comments  submitted  in 
response  to  those  documents  in  the 
preparation  of  the  GCMP  Draft  Program 
Document  to  be  released  with  the  DEIS 
in  August.  Copies  of  the  State  document 
are  available  from  OCRM. 
DATES:  Persons  or  organizations  wishing 
to  submit  comments  on  these  or  other 
issues  should  do  so  by  July  7,  1997.  Any 
comments  received  after  that  time  will 
be  considered  in  the  response  to 
comments  received  on  the  DEIS. 
ADDRESSES:  Requests  for  the  above 
described  documents  and  all  comments 
should  be  made  to:  Joshua  Lott,  Coastal 
Programs  Division,  Southeast  Region, 
Office  of  Ocean  and  Coastal  Resource 
Management,  1305  East- West  Highway 
(N/ORM3),  Silver  Spring,  Maryland 
20910;  tel.  301/713-3117.  ext.  178.  e- 
mail:jlott@coas  ts.nos.noaa.gov. 
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(Federal  Domestic  Assistance  Catalog  11.419 

Coastal  Zone  Management  Program 

Administration) 

David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

S4anagement. 

[FR  Doc.  97-14473  Filed  6-3-97:  8:45  ami 

BiLUNQ  cooe  ssio-oe-M 


MM    OITY  FUTURES  TRADING 
...MM  oSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  intent  to  renew 
information  collection  #  3038-0023, 
Regulations  and  forms  relating  to 
registration  with  the  Commission. 

summary:  The  Commodity  Futures 
Trading  Commission  is  plaiming  to 
renew  information  collection  303&- 
0023,  Regulations  and  Forms  Relating  to 
Registration  with  the  Commission 
which  is  due  to  expire  on  August  31, 
1997.  The  Commodity  Exchange  Act,  as 
amended,  requires  the  registration  of  all 
futures  commission  merchants,  floor 
traders,  floor  brokers,  associated 
persons,  commodity  trading  advisors, 
commodity  pool  operators,  introducing 
brokers,  and  leverage  transaction 
merchants.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Commission  solicits  comments  to: 


(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used:  (3)  Enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected:  and  (4)  Minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respxmd,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1997. 

ADDRESS:  Copies  of  the  submission  may 
be  obtained  from  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington.  EX:  20581.  (202)  418-5160. 

Title:  Regulations  and  Forms  Relating 
to  Registration  with  the  Commission. 

Control  number:  3038-0023. 

Action:  Extension. 

Respondents:  Conmiission 
Registrants. 

Estimated  Annual  Burden:  27,467 
hours. 

Issued  in  Washington,  D.C.  on  May  29. 
1997. 

Jean  A.  Webb, 
Secretary  to  the  Commission. 
|FR  Doc.  97-14594  Filed  6-3-97;  8:45  am] 
WLUNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  submission  of 
information  collection  #3038-0018. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0018, 
Information  Concerning  Warehouses,  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  (Pub. 
L.  104-13).  The  information  collected 
pursuant  to  these  rules  is  in  the  public 
interest  and  is  necessary  for  market 
surveillance. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  do  so  within  the  next  30  days  by 
contacting  the  Desk  Officer,  CFTC,  • 
Office  of  Management  and  Budget, 
Room  3228.  NEOB,  Washington.  DC 
20502,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the 
Agency  Clearance  Officer,  (202)  418- 
5160. 

Title:  Information  Concerning 
Warehouses. 

Control  Number:  3038-0018. 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  30  total 
hours. 


Respondents 

Regulation 
(17CFR) 

Estimated 

number  of 

respondents 

Annual 
responses 

Est.  avg. 

hours 

per 

response 

Businesses  ..... 

1.42,  1.43 

11 

178 

1.685 

Issued  in  Washington,  DC  on  May  29. 
1997 

lean  A.  Webb, 

Secretary  to  the  Commission. 

(FR  Doc.  97-14593  Filed  6-3-97:  8:45  am] 

BH.UNG  CODE  83S1-01-M 

"MM    DITY  FUTURES  TRADING 
COMMISSION 

PuUic  Information  Collection 
Requirement  Submitted  to  Office  of 
^'^■^agement  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  submission  of 
information  collection  #3038-0019. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0019, 
Stocks  of  Grain  in  Licensed 
Warehouses,  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  information  collected  pursuant  to 
these  rules  is  in  the  public  interest  and 
is  necessary  for  market  surveillance. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer,  CFTC, 


Office  of  Management  and  Budget, 
Room  3228.  NEOB.  Washington.  DC 
20502.  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the 
Agency  Clearance  Officer.  (202)  418- 
5160. 

Title:  Stocks  of  Grain  in  Licensed 
Warehouses. 

Control  Number:  3038-0019. 

Action:  Extension. 

Respondents:  Exchanges. 

Estimated  Annual  Burden:  1,769  total 
hours. 
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Respondents 

Regulation 
(17CFR) 

Estimated 

numtjer  of 
respondents 

Annual 
responses 

Est.  avg. 
hours  per 
response 

Exchanges  

1.44 

3 

1701 

1.04 

Issued  in  Washington,  DC  on  May  29, 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-14595  Filed  6-3-97;  8:45  am) 

BILUNC  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0129] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Cost 
Accounting  Standards  Administration 

AGENaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0129). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Cost  Accounting  Standards 
Administration.  A  request  for  public 
comments  was  published  at  62  FR 
14404,  on  March  27,  1997.  No 
comments  were  received. 

DATES:  Comment  Due  Date:  July  7, 1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggesdons  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0129 
in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  Olson,  Federal  Acquisition 
Policy  Division,  GSA'(202)  501-3221. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  30.6  and  52.230-5  include 
pertinent  rules  and  regulations  related 
to  the  Cost  Accounting  Standards  along 
with  necessary  administrative  policies 
and  procedures.  These  administrative 
policies  require  certain  contractors  to 
submit  cost  impact  estimates  and 
descriptions  in  cost  accounting 
practices  and  also  to  provide 
information  on  CAS-covered 
subcontractors. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .05  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  644; 
responses  per  respondent,  2.27;  total 
annual  responses,  1,462;  preparation 
hours  per  response,  200.85;  and  total 
response  burden  hours,  293,650. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  1800  F  Street,  NW. 
Washington,  IX:  20405,  telephone  (202) 
501-2164.  Please  cite  OMB  Control  No. 
9000-0129,  Cost  Accounting  Standards 
Administration,  in  all  correspondence. 

Dated:  May  30.  1997. 
Sbaron  A.  Kiser, 
FAR  Secretariat. 

[FR  Doc.  97-14561  Filed  6-3-97;  8:45  am) 
BILUNQ  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Open  Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act' (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Ship-to-Waifighter 
Logistics  for  Small  Unit  Operations  will 
meet  on  June  10-12,  1997.  The  meeting 
will  be  held  at  the  Office  of  Naval 
Research,  800  North  Quincy  Street, 


Arlington,  VA.  The  meeting  will 
commence  at  8:30  a.m.  and  terminate  at 
4:30  p.m.  on  June  10,  11  and  12, 1997. 
All  sessions  of  the  meeting  will  be  open 
to  the  public. 

The  purpose  of  the  meeting  is  to 
identify  future  science  and  technology 
opportunities,  and  assess  technologies 
associated  with  Department  of  the  Navy 
logistics  initiatives  in  order  to  resupply 
forward-deployed  Small  Unit 
Operations  with  food,  ammunition, 
water,  fuel,  batteries,  medical  supplies, 
etc.,  with  minimum  footprint  and 
exposure  time,  and  maintain 
communications  for  a  period  of  seven 
days  to  several  weeks. 
FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Ms.  Diane 
Mason-Muir,  Office  of  Naval  Research, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660,  telephone  number  (703) 
696-6769. 

Dated:  May  22, 1997. 

Donald  E.  Koenig,  Jr., 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doa  97-14584  Filed  6-3-97;  8:45  am] 

B<UJNG  CODE  381&-FF-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CPTATION  OF  PREVIOUS 
ANNOUNCEMENT:  Published  June  2, 1997. 
Docket  No.  97-14387. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  1:30  p.m.,  June  10.  1997. 
PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300, 
Washington.  DC  20004. 
STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  meeting  has 
been  rescheduled  to  begin  at  9:00  a.m. 
on  June  10,  1997. 

MATTERS  TO  BE  CONSIDERED:  Status  of  the 
Department  of  Energy's  Implementation 
of  Board  Recommendation  94-1. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  Acting  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004,  (800) 
788-4016.  This  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The  Board 
issued  Recommendation  94-1  on  May 
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26. 1994  to  encourage  the  Etepartment  of 
Energy  to  act  more  quickly  to  place 
surplus  nuclear  materials  in  safe  forms 
for  interim  storage.  When  production  of 
nuclear  weapons  ceased  in  the  early 
1990's,  large  inventories  of  plutonium, 
uranium,  spent  nuclear  fuel,  and  other 
hazardous  materials  were  stored  in 
temporary  arrangements  awaiting 
processing  into  weapons  components  or 
other  disposition.  The  Board  was 
concerned  that  such  materials,  some  of 
which  are  in  unstable  chemical  forms, 
may  rupture  or  leak  from  their 
temporary  conteiiners,  or  may  cause  or 
contribute  to  a  fire.  The  Board 
accordingly  reconunended  that  the 
Department  initiate  or  accelerate 
programs  to  process  and  repackage  such 
materials  so  that  they  could  be  safely 
stored.  The  Secretary  of  Energy  accepted 
Recommendation  94-1  in  full,  and  a 
mutually  agreeable  hnplementation  Plan 
was  issued  in  February  1995  and 
accepted  by  the  Board. 

This  Public  Meeting  is  for  the  purpose 
of  examining  progress  on 
Recommendation  94-1  activities. 
Department  of  Energy  personnel  will 
review  the  status  of  key  current  issues 
which  endanger  established  milestones 
affecting  programs  to  process  uranium 
and  plutonium  into  stable  forms, 
package  plutonium  for  interim  storage, 
stabihze  spent  fuel,  and  maintain  the 
facilities  needed  to  perform  these 
activities  over  the  next  several  years. 
The  largest  Recommendation  94-1 
programs  are  at  the  Savannah  River  Site, 
the  Hanford  Site,  the  Rocky  Flats 
Environmental  Technology  Site,  and 
Los  Alamos  National  Laboratory, 
although  most  other  defense  nuclear 
sites  are  affected  to  some  degree. 

The  Defense  Nuclear  Facilities  Safety 
Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  this  meeting,  to  recess, 
reconvene,  postpone  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
authority  under  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Dated;  May  30.  1997. 
John  T.  Conway, 

Chairman. 

[FR  Doc,  97-14634  Filed  5-30-97:  8:45  am) 

BILUNG  COOe  3670-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Strategic  Petroleum  Reserve; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  Energy,  Fossil 
Energy,  Office  of  Strategic  Petroleum 
Reserve. 


ACTION:  Extension  of  comment  period 
for  opportunity  for  public  comment  on 
Strategic  Petroleum  Reserve  Policy. 

SUMMARY:  hi  preparation  for  the 
issuance  of  an  Administration 
Statement  of  Policy  concerning  the 
capacity,  size,  use,  and  financing, 
among  other  issues,  of  the  Strategic 
Petroleum  Reserve,  the  Department  of 
Energy,  Office  of  Strategic  Petroleum 
Reserve,  on  April  30,  1997,  published  a 
notice  of  opportunity  for  interested 
persons  to  submit  written  comments  (62 
FR  23437).  The  notice  requested 
comments  be  submitted  by  Jime  16, 
1997.  Because  of  the  extent  of  public 
interest  in  the  policy  review,  and  in 
order  to  provide  for  maximum 
participation  by  interested  persons,  the 
Office  of  Strategic  Petroleum  Reserve 
has  decided  to  extend  the  filing  date  for 
comments. 

DATES:  Comments  are  due  by  July  14, 
1997. 

ADDRESSES:  Mr.  Richard  D.  Furiga, 
Deputy  Assistant  Secretary,  Strategic 
Petroleum  Reserve,  FE— 40,  Room  3G- 
024,  1000  Independence  Avenue.  SW., 
Washington,  DC  20805. 

Comments  may  also  be  submitted  by 
use  of  the  Internet  by  linking  to  the  DOE 
Fossil  Energy  web  site  at:  http.// 
www.fe.doe.  gov/spr.html. 

Issued  in  Washington,  DC,  on  May  29, 
1997. 

Richard  D.  Furiga, 

Deputy  Assistant  Secretary,  Strategic 

Petroleum  Reserve. 

|FR  Doc.  97-14547  Filed  6-3-97;  8:45  am] 

BILUNG  COOe  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  Usting  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 


procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  July  7, 1997.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller, 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103,  FAX  (202)  426-1081,  or  e-mail  at 
hmiller@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  NWPA-830R  A/G,  "Standard 
Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/or  High-Level  Radioactive 
Waste". 

2.  Office  of  Civilian  Radioactive 
Waste  Management;  OMB  No.  1901- 
0260;  Extension  of  Currently  Approved 
Collection;  Mandatory. 

3.  The  NWPA-830R  A/G  is  designed 
to  serve  as  the  service  document  for 
entries  into  the  DOE  accounting  records 
to  transmit  data  from  utilities 
concerning  payment  of  their 
contribution  to  the  Nuclear  Waste  Fund. 
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This  form  is  used  by  electric  utilities, 
vendors,  and  owners  of  nuclear  fuel  to 
purchase  the  services  of  DOE  for 
disposal  of  their  spent  nuclear  fuel  and 
high-level  waste. 

4.  Business  or  other  for-profit. 

5.  16,125  hours  (37.94  hrs.  x  3.4 
responses  per  year  x  125  respondents). 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Washington,  DC,  May  27,  1997. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  97-14546  Filed  6-3-97;  8:45  am] 

BtLUNC  OOOe  9450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2977-000] 

Commonwealth  Edison  Company; 
Notice  of  Filing 

May  29,  1997. 

Take  notice  that  on  May  15,  1997, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  fding  a  new 
power  Sales  Schedule  10,  Emergency 
Redispatch  Service,  under  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff,  PSRT-1. 

ComEd  requests  an  effective  date  of 
June  1,  1997,  and  has  therefore 
requested  that  the  commission  waive 
the  Commission's  notice  requirements. 
ComEd  has  served  copies  of  the  filing 
on  the  Illinois  Commerce  Commission, 
the  Wisconsin  Public  Service 
Commission  and  all  customers  served 
under  ComEd's  PSRT-1  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fde  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  fded  on  or  before 
June  10,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-14492  Filed  6-3-97;  8:45  ami 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP96-366-000  and  FA94-1S- 
002] 

Florida  Gas  Transmission  Company; 
Notice  of  Informal  Settlement 
Conference 

May  29,  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  June  3, 
1997,  at  1:00  p.m.  and,  if  necessary,  will 
continue  on  Wednesday,  June  4,  1997, 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583  or  Kathleen  M.  Dias  at  (202)  208- 
0524. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-14490  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-537-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Application  To  Abandon 

May  29. 1997. 

Take  notice  that  on  May  21,  1997, 
Florida  Gas  Transmission  Company 
(Applicant),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  for 
authority  to  abandon,  a  certificated 
transportation  service  with  Southern 
Natural  Gas  Company  (SNG).  The 
service  is  Applicant's  Rate  Schedule  X- 
23  in  its  FERC  Gas  Tariff.  Original 


Volume  No.  3.  Applicant's  proposal  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  under  this 
transportation  service  it  transported 
20,000  MMBtu/d  on  a  best  efforts  basis 
'  from  an  interconnection  between 
Applicant's  facilities  and  Louisiana 
Resources  Company  in  Vermilion 
Parish,  Louisiana  to  an  interconnection 
between  Applicant  and  SNG  in 
Washington  Parish,  Louisiana. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  19, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  rpquirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-14494  Filed  6-3-97;  8:45  am) 

BILLING  COOE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP85-221-092] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settlement 
Agreement 

May  29. 1997. 

Take  notice  that  on  May  22,  1997, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  N.W., 
Suite  800,  Washington,  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13,  1985,  Order 
in  Docket  No.  CP82^87-000,  et  al.. 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of 
1,000,000  MMBtu  of  Frontier's  gas 
storage  inventory  on  an  "in  place"  basis 
to  Western  Gas  Resources.  Inc. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13.  1985.  Order,  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register  file  with  the  Federal 
Energy  Regulatory  Commission  (888  1st 
Street  N.E.,  Washington,  D.C.  20426)  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  . 
Procedures.  18  CFR  385.214  or  385.211. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  preceding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
|FR  Doc.  97-14496  Filed  6-3-97;  8:45  am] 

StLUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-544-000J 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

May  29.  1997. 

Take  notice  that  on  May  23. 1997, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP97-544-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  residential  sales  tap 
under  National's  blanket  certificate 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  sales  tap  for  delivery  of 
approximately  150  Mcf  annually  of  gas 
to  National  Fuel  Gas  Distribution 
Corporation  (Distribution)  at  an 
estimated  cost  of  Si  ,500,  for  which 
National  will  be  reimbursed  by 
Distribution.  National  further  states  that 
the  proposed  sales  tap  will  be  located 
on  its  Line  G-M2  in  Jefferson  County, 
Permsylvania. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-14488  Filed  6-3-97;  8:45  am) 
BILUNG  C006  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-641-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

May  29.  1997. 

Take  notice  that  on  May  22, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP97-541-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale,  to 
Universal  Resources  Holdings,  Inc. 
(Universal).  Line  R-1  which  was 
installed  under  the  budget  authorization 
granted  in  Docket  No.  CP80-463.1  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

National  Fuel  proposes  to  abandon  by 
sale  to  Universal  a  certificated  gathering 
line  designated  as  Line  R-1 .  located  in 
Warren  County.  Pennsylvania.  Line  R- 
1  consists  of  approximately  6.327  feet  of 
4-inch  pipeline.  National  Fuel  has 
agreed  to  sell  the  facilities  to  Universal 
for  $1,550.  National  Fuel  states  that  the 
proposed  abandonment  will  not 
adversely  affect  its  ability  to  provide 
transportation  service  to  its  customers. 

Additionally,  National  Fuel  requests  a 
determination  that  subsequent  to  their 
transfer.  Line  R-1  and  the  appurtenant 
facilities  will  be  nonjurisdictional 
gathering  facilities  whose  operation  by 
Universal  will  not  be  subject  to  the 
Commission's  jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  19, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC.,  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  {18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


>  14  FERC  1  62.068  (1981). 
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the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-14493  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-529-000] 

Na'  j^al  Gas  Pipeline  Company  of 
A me.'ica;  Notice  of  Application  to 
Abandon  Facilities 

May  29, 1997. 

Take  notice  that  on  May  19,  1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  Sections  157.7  and  157.18 
of  the  Commission's  Regulations, 
requesting  permission  and  approval  to 
abandon,  by  sale  to  Koch  Gateway 
Pipeline  Company  (Koch),  its  interest  in 
certain  pipeline  facilities  with 
appurtenances,  in  offshore  Louisiana, 
{ill  as  more  fully  set  forth  in  this  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Natural  requests 
permission  and  approval  to  abandon,  by 
sale  to  Koch,  Natural's  fifty  percent 
(50%)  ownership  interest  in  2.3  miles  of 
16-inch  pipeline  lateral  running  from 
South  Pass  78  to  South  Pass  77  in 
o^hore  Louisiana,  which  includes  one 
dual  10-inch  meter,  a  riser  and 
appurtenances  located  South  Pass  Block 
78  and  a  16-inch  subsea  tap  and 
appurtenances  located  in  South  Pass 
Block  77. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
request  should  on  or  before  June  19, 


1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  an  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-14495  Filed  6-3-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-237-000,  ER97-107»- 
000,  and  EC97-35-000] 

New  England  Power  Pool;  Notice  of 
Filing  x^^^ 

May  29,  1997. 

Take  notice  that  on  May  1,  1997,  the 
New  England  Power  Poor  (NEPOOL) 
Executive  Committee  submitted  a 
mitigadon  proposal  in  support  of  market 
rules  for  inclusion  with  the  materials 
previously  submitted  on  behalf  of 
NEPOOL  in  the  captioned  dockets. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  official  service  list  in  the 


captioned  dockets,  the  New  England 
Power  Pool. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  10,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-14489  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES97-34-000] 

Valley  Electric  Association,  inc.;  Notice 
of  Application 

May  29, 1997. 

Take  notice  that  on  May  22,  1997, 
Valley  Electric  Association,  Inc.  (Valley) 
filed  an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  debt  under  a  line 
of  credit  issued  by  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC)  in  the  amount  of  $15 
million.  Funds  drawn  under  the  line  of 
credit  will  be  used  for  daily  operational 
purposes  and  for  the  initial  stages  of  a  " 
construction  project.  Valley  also  advised 
the  Commission  of  borrowings  that  it 
had  made  without  authorization  under 
§  204  and  requested  that  the 
Commission  take  no  action  with  respect 
to  such  borrowings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (128  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  10,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
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proiesidnis  parues  lu  me  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

i^ctj/jg  Secretary. 

(FR  Doc.  97-14491  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-545-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

May  29.  1997. 

Take  notice  that  on  May  23,  1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  7705&-5310,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP97-545-000,  pursuant  to 
Sections  157.205,  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  a  delivery  point  in  Monroe 
County,  Kentucky,  so  that  Texas  Eastern 
may  provide  natural  gas  deliveries  to 
Clay  Gas  Utility  District  (Clay),  a 
municipal  gas  distributor  and  existing 
Texas  Eastern  customer  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-535-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  construct 
and  install  a  2-inch  tap  valve  and  a  2- 
inch  check  valve  on  Texas  Eastern's 
existing  36-inch  Line  No.  25  at 
approximate  Mile  Post  338.44  in 
Monroe  County,  Kentucky  (Tap).  In 
addition  to  the  facilities  described 
above.  Clay  will  install  a  dual  2-inch 
turbine  meter  (Meter  Station), 


approximately  10  feet  of  2-inch  pipeline 
which  will  extend  from  the  Meter 
Station  to  the  Tap,  and  electronic  gas 
measurement  equipment. 

Texas  Eastern  states  that  Clay  will 
reimburse  Texas  Eastern  for  100%  of  the 
costs  and  expenses  that  Texas  Eastern 
will  incur  for  installing  the  facilities, 
which  is  estimated  to  be  576,000.00. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lindwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-14487  Filed  6-3-97;  8:45  am) 

BILUNC  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34011;  FRL  5715-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Envirorunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 


registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  December  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  {7502C}, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Room  216,  Crystal  Mall  No.  2,  1921 
lefferson  Davis  Highway,  Arlington,  VA 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  39  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  December  1 , 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  1  atiel 

000228-00095 

Riverdale  2,4-D  L.V.  6  Ester 

2,4-D  2-Ethylhexyl  Ester 

Ditchbanks  and  sugarcane 

000228-00126    Rjverdale  Solution  Emulsible 

2,4-D  2-Ethylhexyl  Ester 

Ditchbanks  and  sugarcane 

000228-00167- 

Riverdale  2D  +  2DP  Low  Vol 

2.4-D  2-Ethylhexyl  Ester 

Ditchbanks 

000228-00139 

Riverdale  2,4-D  L.V.  4  Ester 

2.4-D  2-Ethylhexyl  Ester 

Drainage  ditchbanks 

000228-00185 

Riverdale  Tn-Ester 

2,4-D  2-Ethylhexyl  Ester; 
Isooctyl  2-  (2,4- 
dichlorophenoxy)  propio- 
nate; Isooctyl  2-(2-meth- 
yl-4-chloro- 
phenoxy)propiionate 

Ditchbanks 

000228-00186 

Riverdale  ID  -•■  1DP  Low  Vol 

2,4-D  2-Ethylhexyl  Ester 

Ditcht>anks 
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Table  i.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Reg  No. 


Product  Name 


Active  Ingredient 


Delete  From  Label 


000334-00245 

000432-00733 
000432-00758 
000432-00760 
001381-00101 
001381-00102 
001386-00060 

002935-00499 
002935-0051 1 
003125-00158 
003125-00183 
003125-00318 

003125-00320 

003125-00340 

003876-00127 

004816-00687 

004816-00688 
004816-00728 

005481-00234 
005481-00235 
005905-00504 
005905-00507 
005905-00508 

009779-00256 
009779-00257 
010182-00149 
019713-00337 

019713-00345 

033660-00036 
042750-00015 

042750-00020 

061272-00001 
061272-00007 


Hysan  006  Weed  Killer 

Cyper-Active  2.14  EC 
Cypermethrin  40  WP 
Saga  WSB  Insecticide 
Class  LV  6  Phenoxy  Herbicide 
Class  LV4  Phenoxy  Hertjicide 
Lo-V  Ester  Weed  Killer 

Miller-s  2,4-D  LV  Ester  6E 

Lo-Vol  4D 

Dl-Syston  68%  Concentrate 

Dl-Syston  Tectinical  Insecticide 

Bayleton  25%  Wettable  Powder  Sys- 
temic Fungicide 

Bayleton  50%  Wettable  Powder  Fun- 
gicide in  W.S.P. 

Bayleton  50%  Wettable  Powder  Fun- 
gicide in  W.S.P. 

Slimicide  C-41 


Turtxx:ide  Pest  Control  System  with 
DDVP 

Permanone  Multi-Purpose  1 0%  EC 

Tetraperm  Crawling  Insect  Killer 

Low  Vol  4-D  Weed  Killer 

Low  Vol  6-D  Weed  Killer 

Barrage 

Weed  Rhap  Low  Volatile  Granular  D 

Weed  Rhap  LV-6D 

Riverside  2,4-D  LV6 
Riverside  2,4-D  LV4 
Captan  Garden  Spray 
Drexel  LV  6  Weed  Killer 


Drexel  4#  Low  Volatile  Ester  Herbi- 
cide 

VLN  Trifluralin  Technical 

Albaugh  2,4-D  LV4 

Albaugh  2,4-D  LV6 

2,4-D  Isooctyl  Ester  Technical 
2,4-D  Isooctyl  Ester  Technical  Grade 


2.4-D  2-Ethylhexyl  Ester; 
Bromacil 

Cypermethrin 

Cypermethrin 

Tralomethrin 

2.4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 
2.4-D  2-Ethylhexyl  Ester 
Disulfoton 
Disulfoton 
Triadimefon 

Triadimefon 

Triadimefon 

Methylene-bis(thio-cyanate; 
Beta-Bromo-  beta- 
nitrostyrene) 

Dtchlorovinyl 

Permethrin,  mixed  ds,  trans 

Tetramethrin;  Permethrin, 
mixed  cts,  trans 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2.4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

Captan 

2.4-D  2-Ethylhexyl  Ester 

2,4-D  2-Ethylhexyl  Ester 

Trifluraiin 

2,4-D  2-Ethylhexyl  Ester 

2.4-D  2-Ethylhexyl  Ester 

2.4-D  2-Ethylhexyl  Ester 
2,4-D  2-Ethylhexyl  Ester 


Drainage  ditchbanks 

Aircraft  uses 
Aircraft  uses 
Aircraft  uses 
Drainage  ditchbanks 
Drainage  ditchbanks 

Drainage  ditchbanks.  rice,  sugarcane,  aquatic 

uses 

Ditchbanks 

Drainage  ditchbanks 

Rice,  pineapples,  spinach,  sugar  beets 

Rice,  pineapples,  spinach,  sugar  beets 

Cucurbits 

Wheat,  grasses  grown  for  seed,  sugar  beets, 
cucurt)<ts 

Wheat,  grasses  grown  for  seed,  sutjar  tjeets.. 
cucurbrts 

Once-through  cooling 

Aircraft  uses 

Aircraft  uses 
Aircraft  uses 

Ditcfibanks 

Ditchbanks 

Aquatic  norvfood  uses 

Aquatk:  norvfood  uses 

Sugarcane,  drainage  ditchbanks,  aquatic 
nonfood  uses 

Drainage  ditchbanks 

Drainage  ditchbanks 

Soil  &  bench  greenhouse  treatment 

Sugarcane,  aquatc  applications  (for  aquatic 
weeds  in  lakes,  porids,  drainage  ditches, 
marshes),  drainage  ditch  banks 

Sugarcane,  drainage  ditchbanks 

Forage  legumes 

Sugarcane,  drainage  ditchbanks,  aquatk:  ap- 
plk:atk>ns 

Sugarcane,  drainage  ditchbanks,  aquatic  ap- 
plications 

Sugarcane 

Sugarcane 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000228 
000334 
000432 
001381 
001386 
002935 
003125 
003876 
004816 
005481 
005905 
009779 
010182 
019713 
033660 
042750 
061272 


Company  Name  and  Address 


Riverdale  Chemical  Co..  425  West  194th  Street,  Glenwood,  IL  60425. 

Nysan  Corporation,  3000  West  139th  Street,  Blue  Island,  IL  60406. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

Impenal,  Inc.,  P.O.  Box  536,  Hampton,  lA  50441.  < 

Universal  Cooperatives,  Inc.,  P.O.  Box  460,  Minneapolis,  MN  55440. 

Wilbur-Ellis  Company,  191  W.  Shaw  Ave.,  Suite  107,  Fresno,  CA  93704. 

Bayer  Corporation,  Agnculture  Division,  8400  Hawthorn  Road.  Kansas  City,  MO  64120. 

Betz  Laboratories,  Inc.,  4636  Somerton  Road,  Trevose,  PA  19053. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

AMVAC  Chemical  Corp.,  c/o  H.R.  McLane,  Inc.,  7210  Red  Road,  Suite  206,  Miami,  FL  33143. 

Helena  Chemical  Co.,  6075  Poplar  Avenue,  Suite  500,  Memphis.  TN  38119. 

Riverside/Terra  Corp.,  600  Fourth  Street.  P.O.  Box  6000,  Sioux  City.  lA  51 102. 

Zeneca  Ag  Products,  1800  Concord  Pike,  Wilmington,  DE  19897. 

Drexel  Chemical  Co.,  P.O.  Box  13327,  1700  Channel  Ave..  Memphis,  TN  38113. 

Industria  Prodotti  Chimici,  S.P.A.,  c/o  Lewis  &  Harrison  Consultants,  122  C  Street,  N.W.,  Suite  740,  Washington.  DC  20001. 

Regulatory  Consulting,  785  Country  Club  Dnve,  Senatotna.  MS  38668. 

Registrations  Plus,  425  West  194th  Street,  Glenwood.  IL  60425. 


in.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Sub)ects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 

Dated:  May  20,  1997. 

Linda  A.  Travera, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

|FR  Doc.  97-14299  Filed  6-3-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-41048;  FRL-5718-3] 

Fortieth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  TSCA  Interagency 
Testing  Committee  (ITC),  established 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
transmitted  its  Fortieth  Report  to  the 


Administrator  of  the  EPA  on  April  28, 
1997.  In  the  Fortieth  Report,  which  is 
included  with  this  notice,  the  ITC 
revised  the  TSCA  section  4(e)  Priority 
Testing  List  by  removing  two 
isocyanates  that  were  recommended  in 
the  26th  Report,  one  high  production 
volume  chemical,  trichloromethane 
sulfenyl  chloride  that  was 
recommended  in  the  36th  Report  and 
2,4,6-tribromophenol  that  was 
recommended  in  the  39th  Report.  The 
ITC  is  also  proposing  procedures  for 
chemical  trade  associations  and 
producers,  importers,  processors,  and 
users  of  future  FTC-recommended 
chemicals  to  voluntarily  provide  data 
needed  by  U.S.  Government 
organizations  represented  on  the  ITC 
and  thereby  reduce  the  need  for  the  EPA 
to  promulgate  TSCA  section  8  rules  for 
these  chemicals. 

There  are  no  designated  or 
recommended  with  intent-to-designate 
chemicals  or  chemical  groups  in  the 
Fortieth  Report.  EPA  invites  interested 
persons  to  submit  written  comments  on 
the  Report. 

DATES:  Written  comments  on  the 
Fortieth  ITC  Report  should  be  received 
by  July  7,  1997. 

ADDRESSES:  Comments  on  the  Fortieth 
Report  should  be  submitted  to  both  the 
ITC  and  the  TSCA  Docket.  Send  one 
copy  of  written  comments  to:  John  D. 
Walker.  ITC  Executive  Director  (7401). 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Send  six  copies  of  written  comments  to: 


Document  Control  Office,  Rm.  ET-G- 
099.  Office  of  Pollution  Prevention  and 
Toxics  (7407).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  All  submissions  should  bear 
the  document  control  number  OPPTS- 
41048. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to  the  ITC 
(walker.johnd@epamail.epa.gov)  or  the 
EPA  (ncic@epamail.epa.gov).  Electronic 
comments  are  preferred  by  the  ITC. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
security  encryption.  Comments  will  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  comments  in  electronic  form  must 
be  identified  by  the  document  control 
number  OPPTS-41048.  No  TSCA 
"Confidential  Business  Information" 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  comments  on  the 
Fortieth  Report  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  IV  of 
this  document. 

The  public  record  supporting  this 
actiori,  including  comments,  is  available 
for  public  inspection  in  the  TSCA  Non- 
Confidential  Information  Center  (NCIC), 
Rm.  NE  B-607  at  the  address  noted 
above  from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
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Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460,  2Q2-554-1404,  TDD  202- 
554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Fortieth  Report  to  the 
Administrator. 

I.  Background 

TSCA  (Pub.  L.  94-^69.  90  Stat.  2003 
et  seq.;  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  the  EPA  to 
promulgate  regulations  under  section 
4(a)  requiring  testing  of  chemicals  and 
chemical  groups  in  order  to  develop 
data  relevant  to  determining  the  risks 
that  such  chemicals  and  chemical 
groups  may  present  to  health  or  the 
environment.  Section  4(e)  of  TSCA 
established  the  Interagency  Testing 
Committee  (ITC)  to  recommend 
chemicals  and  chemical  groups  to  the 
Administrator  of  the  EPA  for  priority 
testing  consideration.  Section  4(e) 
directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months. 

n.  The  ITC  Fortieth  Report 

The  most  recent  revisions  to  the 
Priority  Testing  List  are  included  in  the 
rrC's  Fortieth  Report.  The  Report  wras 
received  by  the  EPA  Administrator  on 
April  28,  1997,  and  is  included  in  this 
notice.  The  Report  removes  two 
isocyanates  that  were  recommended  in 
the  26th  Report  (55  FR  23050,  June  5, 
1990),  one  high  production  volume 
chemical,  trichloromethane  sulfenyl 
chloride,  that  was  recommended  in  the 
36th  Report  (60  FR  42982,  August  17, 
1995)(FRL-4965-6),  and  2,4,6- 
tribromophenol  that  was  recommended 
in  the  39th  Report  (62  FR  8578, 
February  25,  1997)(FRL-5580-9). 

Trichloromethane  sulfenyl  chloride  is 
being  removed  from  the  Priority  Testing 
List  because  adequate  subchronic 
toxicity  data  have  been  submitted  to  the 
ITC,  monitoring  data  indicate  that 
trichloromethane  sulfenyl  chloride  is 
not  likely  to  result  in  significant 
exposures  to  workers,  and  no  additional 
U.S.  Government  data  needs  have  been 
identified  at  this  time. 

The  ITC  is  removing  2,4,6- 
tribromophenol  from  the  Priority 
Testing  List  after  reviewing  data 
obtained  from  the  Chemical 
Manufacturers  Association's 
Brominated  Flame  Retardants  Industry 
Panel  Manager  and  representatives  from 
a  2,4,6-tribromophenol  manufacturer. 
These  data  demonstrated  that: 

1.  2,4,6-tribromophenol  is  used  as  a 
chemical  intermediate  to  produce 


bis(tribomophenoxy)ethane, 
tetrabromobisphenol  (a  carbonate  and 
epoxy  oligomers),  brominated  epoxy 
resins  and  other  flame  retardants. 

2.  Greater  than  99%  of  2,4,6- 
tribromophenol  produced  as  an  end- 
product  is  shipped  overseas  to  be  used 
as  an  intermediate  in  the  production  of 
flame  retardants. 

3.  Environmental  and  workplace 
monitoring  indicate  that  2,4,6- 
tribromophenol  is  not  likely  to  result  in 
substantial  environmental  releases  or 
significant  exposures  to  workers, 
consumers,  or  the  general  population. 

Finally,  the  two  isocyanates  are  being 
removed  from  the  Priority  Testing  List 
because  these  chemicals  are  used  as 
non-isolated  intermediates  and  this  use, 
combined  with  a  low  estimated  vapor 
pressure  (<  10-5  millimeter(mm) 
Mercury(Hg)@25''  C)  for  both  chemicals, 
is  not  likely  to  result  in  environmental 
releases  or  exposures  to  workers, 
consumers,  or  the  general  population. 

The  ITC  is  also  proposing  procedures 
for  chemical  trade  associations  and 
producers,  importers,  processors,  and 
users  of  future  ITC-recommended 
chemicals  to  voluntarily  provide  data 
needed  by  U.S.  Government 
organizations  represented  on  the  ITC 
and  thereby  reduce  the  need  for  the  EPA 
to  promulgate  TSCA  section  8  reporting 
rules  for  these  chemicals.  The  proposed 
procedures  consist  of: 

1.  Refining  section  8  data  needs. 

2.  Encouraging  electronic  data 
submissions. 

3.  Providing  incentives  for  producers, 
importers,  processors,  and  users  of 
chemicals  recommended  by  the  ITC  to 
voluntarily  submit  section  8  information 
in  a  form  that  is  rapidly  reviewed  by  the 
ITC  and  to  estabfish  psirtnerships  with 
the  ITC. 

The  ITC  pffers  chemical  trade 
associations,  producers,  importers, 
processors,  and  users  that  provide  the 
ITC  with  easy-to-review  (electronic) 
submissions  and  establish  partnerships 
with  the  FTC  the  opportunity  to 
potentially  eliminate  promulgation  of 
TSCA  section  8(a)  preUminary 
assessment  information  reporting  and 
section  8(d)  health  and  safety  data 
reporting  rules. 

in.  Status  of  the  Priority  Testing  List 

The  current  TSCA  section  4(e)  Priority 
Testing  List  contains  1 1  chemical 
groups,  four  of  which  were  designated 
by  the  ITC  for  testing. 

IV.  Public  Record 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  FTC's 
Fortieth  Report. 


A  record  has  been  established  for  this 
notice  under  document  control  number 
OPPTS-41048  including  comments 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
contain  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  public  record 
is  located  in  the  TSCA  Non-Confidential 
Information  Center  (NCIC),  Rm.  NE  B- 
607,  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  the  ITC  at: 

walker.johndQepmmail.epa.gov  and  to  the 
EPA  at  ncic®epainail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  security  encryption.  Comments  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format. 

The  official  record  for  the  ITC's 
Fortieth  Report,  as  well  as  the  public 
version  as  described  above,  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  EPA  address  in 
"ADDRESSES"  at  the  begiiming  of  this 
document. 

List  of  Subjects 

Enviroimiental  protection.  Chemicals, 
Hazardous  substances. 

Authority:  15  U.S.C.  2603. 

Dated:  May  28, 1997. 

C3iarles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Administrator,  U.S.  Environmental 
Protection  Agency 

Summary 

This  is  the  40th  Report  of  the  TSCA 
Interagency  Testing  Committee  (ITC)  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA).  In  this  Report,  the  FTC  is  revising 
its  TSCA  section  4(e)  Priority  Testing 
List  by  removing  two  isocyanates  that 
were  recommended  in  the  26th  Report 
(55  FR  23050,  June  5,  1990),  one  High 
l*roduction  Volume  Chemical, 
trichloromethane  sulfenyl  chloride  that 
was  recommended  in  the  36th  Report 
(60  FR  42982,  August  17,  1995)(FRL- 
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4965-6),  and  2,4.6-tribromophenol  that 
was  recommended  in  the  39th  Report 
(62  FR  8578,  February  25.  1997)(FRL- 
5580-9).  The  ITC  is  also  proposing 
procedures  for  chemical  trade 
associations  and  manufacturers, 


importers,  processors,  and  users  of  ITC- 
recommended  chemicals  to  voluntarily 
provide  data  needed  by  the  U.S. 
Government  organizations  represented 
on  the  ITC  and  thereby  reduce  the  need 
for  the  EPA  to  promulgate  TSCA  section 


8  rules  for  these  chemicals.  Comments 
on  this  Report  should  be  submitted  both 
to  the  ITC  and  the  TSCA  Public  Docket. 
The  revised  TSCA  section  4(e)  Priority 
Testing  List  follows  as  Table  1. 


Table  1.— The  TSCA  Section  4(e)  Priority  Testing  List  (April  1997) ^ 


Report 

Date 

Chemical/Group 

Action 

26  

May  1990  

8  Isocyanates 

Recommended  with  intent-to-designate 
Recommended  with  intent-to-designate 
Designated 

Recommended 

27  

November  1990  

62  Aldehydes  

28  

May  1991   

Chemicals  with  Low  Confiderice  RfD  

29  

November  1991   

Acetone  

Thiophenol 

10    Alkyl-,    bromo-,    chloro-,    hydroxymethyl 
diaryl  ethers. 

8  Siloxanes  

24  Chemicals  with  insufficient  dermal  atjsorp- 

tlon  rate  data. 

32  Chemicals  with  insufficient  dermal  absorp- 
tion rate  data. 

24  Chemicals  with  insufficient  dermal  absorp- 
tion rate  data. 

9  High     Production     Volume     Chemicals 
(HPVCs). 

28  Alkylphenols  and  Ethoxylates 

23  Nonylphenol  Ethoxylates  

30  

May  1992  

Recommended 

31  

January  1993  

Designated 

Designated 

Designated 

Recommended 

Recommended 

32  

May  1993  

35  

Novemtjer  1994  

36  

37 

May  1995  

Novemt)er  1995  

39  

November  1996  

Recommended 

'The  list  of  discrete  chemicals  cun-ently  on  the  Priority  Testing  Ust  is  available  from  the  ITC. 


I.  Background 

The  TSCA  Interagency  Testing 
Committee  (ITC)  was  established  by 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  "to  make 
recommendations  to  the  Administrator 
respecting  the  chemical  substances  and 
mixtures  to  which  the  Administrator 
should  give  priority  consideration  for 
the  promulgation  of  a  rule  for  testing 
under  section  4(a)....  At  least  every  six 
months...,  the  Committee  shall  make 
such  revisions  in  the  Priority  Testing 
List  as  it  determines  to  be  necessary  and 
to  transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"  (Pub.  L.  94-469,  90 
Stat.  2003  et  seq..  15  U.S.C.  2601  et 
seq.).  Since  its  creadon  in  1976,  the  ITC 
has  submitted  39  semi-annual  (May  and 
November)  Reports  to  the  EPA 
Administrator  transmitting  the  Priority 
Testing  List  and  its  revisions.  These 
Reports  have  been  published  in  the 
Federal  Register  and  are  also  available 
from  the  ITC.  The  ITC  meets  monthly 
and  produces  its  revisions  of  the  List 
with  the  help  of  staff  and  technical 
contract  support  provided  by  EPA.  ITC 
members  and  support  personnel  are 
listed  at  the  end  of  this  Report. 

n.  TSCA  Section  8  Reporting 

TSCA  section  8  rules.  Following 
receipt  of  the  ITC's  Report  and  the 
addition  of  chemicals  to  the  Priority 
Testing  List,  the  EPA's  Office  of 
Pollution  Prevention  and  Toxics  adds 


new  chemicals  from  the  List  to  TSCA 
section  8(a)  and  8(d)  rules  that  require 
manufacturers  and  importers  of  these 
chemicals  to  submit  TSCA  section  8(a) 
production  and  exposure  data  and 
manufacturers,  importers  and 
processors  of  the  listed  chemicals  to 
submit  TSCA  section  8(d)  health  and 
safety  studies  within  60  days  of  the 
rules'  effective  date. 

rrC's  use  of  TSCA  section  8  data. 
TSCA  section  8(a)  and  8(d)  submissions 
are  indexed  in  databases  that  are 
maintained  by  EPA.  The  ITC  reviews 
the  TSCA  section  8(a)  and  8(d) 
information  and  other  available  data  on 
chemicals  and  chemical  groups  (e.g., 
TSCA  section  4(a)  and  4(d)  studies. 
TSCA  section  8(c)  submissions,  TSCA 
section  8(e)  "substantial  risk"  notices, 
"For  Your  Information"  (FYI) 
submissions  to  EPA,  unpublished  data 
submitted  to  U.S.  Government 
organizations  on  the  ITC  and  published 
papers)  to  determine  if  revisions  to  the 
List  are  necessary.  Revisions  can 
include  changing  a^eneral 
recommendation  to  a  specific 
designation  for  testing  action  by  the 
EPA  Administrator  within  12  months, 
modifying  the  recommendation,  or 
removing  the  recommended  or 
designated  chemical  or  chemical  group 
from  the  List. 


ni.  Procedures  Promoting  More 
Efficient  Use  of  TSCA  Section  8 
Resources 

A.  Introduction 

The  ITC  recognizes  that  substantive 
industry  and  government  resources  may 
be  consumed  to: 

1 .  Promulgate  TSCA  section  8(a)  and 
8(d)  rules. 

2.  Retrieve  and  submit  data  in 
response  to  these  rules. 

3.  Index  and  review  the  submitted 
data. 

The  ITC  is  proposing  procedures 
(described  below)  that  promote  more 
efficient  use  of  these  resources  and  that, 
in  some  cases,  could  eliminate  the  need 
to  promulgate  future  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Reporting  (PAIR)  and  section  8(d) 
Health  and  Safety  Data  rules. 

B.  Procedures 

In  future  Reports  to  the  EPA 
Administrator,  the  ITC  will  implement 
the  following  procedures  to  promote 
more  efficient  use  of  TSCA  section  8(a) 
and  8(d)  resources: 

1.  The  ITC  will  recommend  additional 
chemicals,  add  these  chemicals  to  the 
TSCA  section  4(e)  Priority  Testing  List, 
and  describe  specific  data  necessary  to 
meet  the  needs  of  U.S.  Government 
organizations  represented  on  the  ITC. 
Studies  for  which  data  are  not  required 
under  TSCA  section  8(a)  and  8(d)  will 
be  listed,  if  appropriate;  e.g.,  studies  on 
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mixtures  and  Waste  streams  of  certain 
chemicals. 

2.  In  the  Report  describing  additional 
chemical(s)  added  to  the  Priority  Testing 
List,  the  ITC  will: 

a.  Ask  the  EPA  not  to  promulgate 
TSCA  section  8(a)  PAIR  and  TSCA 
section  8(d)  Health  and  Safety  Data 
rules. 

b.  Provide  an  opportunity  for 
manufacturers,  importers,  processors, 
and  users  of  chemicals  recommended  by 
the  rrC  to  voluntarily  provide  FYI 
submissions.  Two  copies  of  FYI 
submissions  should  be  mailed  to  the 
Document  Processing  Center  (7407), 
Attn:  FYI  Coordinator,  Information 
Management  Division,  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  The 
cover  letter  should  clearly  identify  the 
ITC  as  the  recipient  of  the  submission. 

Specific  requested  information  should 
be  submitted  (e.g.,  exposure  and  use 
information  or  toxicity  studies)  either  by 
individual  companies  and/or  by  a 
consortium  as  follows: 

i.  Manufacuturers,  importers, 
processors,  or  users  of  chemicals 
recommended  by  the  ITC  or  a 
consortium  representing  all  those 
manufacturers,  importers,  processors  or 
users  must  submit  an  e-mail  or  letter  of 
intent  to  the  ITC  Executive  Director 
within  30  days  of  the  date  the  ITC 
Report  is  published  in  the  Federal 
Register. 

ii.  The  e-mail  or  letter  of  intent  must 
include  a  list  of  the  types  of  data  that 
will  be  voluntarily  submitted  and  a 
timetable  for  the  submission  of  the  data. 

iii.  The  timetable  should  refl6ct  the 
time  needed  by  the  ITC  to  review  the 
data  before  the  next  ITC  Report  is 
submitted  to  the  EPA  Administrator. 
The  e-mail  and  mailing  addresses  of  the 
ITC  Executive  Director  are  given  at  the 
end  of  this  Report. 

3.  In  a  subsequent  Report  to  the  EPA 
Administrator,  the  ITC  can  ask  the  EPA 
to  promulgate  TSCA  section  8(a)  PAIR 
and  TSCA  section  8(d)  Health  and 
Safety  Data  rules  for  recommended 
chemical(s)  if  insufficient  voluntary 
information  is  submitted  to  evaluate  the 
recommended  chemical(s).  FYI  studies 
should  not  be  re-submitted  as  TSCA 
section  8  studies. 

C.  Supplemental  Information 

The  ITC  has  had  some  success  in 
obtaining  voluntary  exposure,  use,  and 
toxicity  data  from  manufacturers, 
importers,  processors,  and  users  of 
chemicals  that  have  been  recommended 


and  added  to  the  Priority  Testing  List 
and  establishing  partnerships  with 
chemical  trade  associations  representing 
those  manufacturers,  importers, 
processors,  and  users.  The  ITC  wants  to 
pursue  these  voluntary  approaches  to 
data  sharing  and  offers  a  few  examples 
that  have  been  successful  in  the  past.  In 
addition  the  ITC  offers  data  to  support 
its  30-day  information  request. 

1.  Brominated  flame  retardants.  The 
voluntary  submission  from  the 
Chemical  Manufacturers  Association's 
(CMA)  Broniinated  Flame  Retardants 
hidustry  Panel  (BFRIP)  Manager  and  a 
manufacturer  of  2,4,6-tribromophenol 
provided  production,  importation,  use, 
and  exposure  data  in  a  form  that  was 
rapidly  and  easily  reviewed  by  the  ITC. 
In  response  to  voluntarily  providing 
these  data  in  an  easily-reviewed  form, 
the  ITC  requested  that  the  EPA  not 
promulgate  a  PAIR  for  2,4,6- 
tribromophenol  and  rapidly  removed 
2,4,6-tribromophenol  from  the  List  (see 
Unit  V.A.I  of  this  ITC  Report). 

2.  Propylene  glycol  ethers.  The 
partnership  with  the  CMA's  Propylene 
Glycol  Ethers  Panel  provided  data 
needed  by  the  Consumer  Product  Safety 
Commission  (CPSC)  that  resulted  in 
removal  of  all  propylene  glycol  ethers 
from  the  Priority  Testing  List  (60  FR 
42982,  August  17,1995). 

3.  Silicones.  The  partnership  with  the 
Silicones  Environmental  Health  and 
Safety  Council  (SEHSC)  provided  data 
needed  by  the  Food  and  Drug 
Administration  (FDA)  and  produced  an 
electronic  database  of  TSCA  section  8(d) 
studies  in  a  format  compatible  with  the 
TSCA  Test  Submissions  (TSCATS) 
database  that  resulted  in  removal  of  43 
of  56  siloxanes  from  the  List  (61  FR 
4188,  February  2.  1996). 

Note:  The  ITC  encourages 
manufacturers,  importers,  processors,  or 
users  of  chemicals  recommended  by  the 
ITC  to  develop  TSCATS -compatible 
databases  and  to  submit  electronic 
information  in  a  form  that  is  rapidly  and 
easily  reviewed  by  the  ITC,  e.g.  the 
TSCA  Electronic  Cover  Sheet  developed 
by  the  EPA  and  the  CMA.  TSCATS  can 
be  searched  on  the  Right-to-Know  web 
site  (http:www.rtk.net),  where  in  the 
future  it  will  be  possible  to  retrieve  the 
TSCA  Electronic  Cover  Sheet. 

Thirty-day  information  requests.  The 
ITC  believes  that  30  days  from  the  date 
the  ITC  Report  is  published  in  the 
Federal  Register  is  sufficient  time  for 
industry  to  submit  an  e-mail  or  letter  of 
intent.  The  ITC  sends  its  Reports  to 
hundreds  of  chemical  trade 
associations,  chemical  manufacturers, 


importers,  processors,  and  users  as  well 
as  numerous  public  health  and 
environmental  groups  and  chemical 
industry  publications  immediately  after 
transmitting  its  Reports  to  the  EPA 
Administrator.  With  this  advanced 
notice  of  recommended  chemicals,  prior 
to  Federal  Register  publication,  the  ITC 
recognizes  that  chemical  trade 
associations,  and  manufacturers, 
importers,  processors,  and  users  of 
chemicals  recommended  by  the  ITC 
actually  have  60-  to  120-days  notice  of 
the  number  and  type  of  chemicals  that 
are  recommended. 

IV.  ITC's  Partnership  Activities  During 
This  Reporting  Period  (November  1996 
to  April  1997) 

Alkylphenols  and  ethoxylates.  The 
ITC-CMA  Alkylphenols  and  Ethoxylates 
Dialogue  Group  was  established  in 
March  1996  to  facilitate  the  ITC's 
retrieval  of  information  on  uses, 
exposures,  health  effects,  and  ecological 
effects  of  alkyphenols  and  ethoxylates, 
and  the  CMA's  understanding  of  data 
needed  by  the  U.S.  Department  of  the 
Interior  (DOI),  the  FDA,  the  EPA.  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  and  the  U.S. 
Department  of  Agriculture  (USD A).  This 
dialogue  group  met  to  discuss  ongoing 
mammalian  toxicology  studies. 

Isocyanates.  The  ITC-CMA 
Diisocyanates  Dialogue  Group  was 
established  in  November  1996  to 
facilitate  the  ITC's  retrieval  of 
information  on  uses,  exposures,  and 
health  effects  of  diisocyanates  and  the 
CMA's  imderstanding  of  data  needed  by 
the  CPSC,  the  Department  of  Defense 
(DOD),  the  EPA,  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  and  the  Occupational  Safety 
and  Health  Administration  (OSHA). 
This  dialogue  group  met  to  discuss 
production  and  commercial  uses  of 
diisocyanates. 

Siloxanes.  The  ITC-SEHSC  Dialogue 
Group  was  established  in  March  1993  to 
facilitate  the  ITC's  retrieval  of 
information  on  uses,  exposures,  and 
health  effects  of  siloxanes,  and  the 
SEHSC's  understanding  of  data  needed 
by  the  FDA.  This  dialogue  group  met  to 
discuss  ongoing  health  effects  and 
exposure  studies. 

V.  Revisions  to  the  TSCA  Section  4(e) 
Priority  Testing  List 

Revisions  to  the  TSCA  section  4(e) 
Priority  Testing  List  are  summarized  in 
Table  2. 
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Table  2.—  Revisions  to  the  TSCA  Section  4(e)  Priority  Testing  List 


CAS  No. 


118-79-6  . 

594-42-3  . 

4035-89-6 
5873-54-1 


Chemical  name 


2,4,6-Tribromophenol  

High  Production  Volume  Chemicals. 

Trichloromethane  sullenyl  chloride 

Isocyanates. 

7ns(isocyanatohexyl)biuret  

1-lsocyanato-2-((4-isocyanatophenyl)methyl)ben2ene 


Action 


Removed 

Removed 

Removed 
Removed 


Date 


4/97 

4/97 

4/97 
4/97 


A.  Chemicals  Removed  From  the 
Priority  Testing  List 

1.  2,4.6-Tribromophenol — a.  Rationale 
for  removal.  The  ITC  is  removing  2,4,6- 
tribromophenol  from  the  Priority 
Testing  List  after  reviewing  data 
obtained  from  the  CMA's  BFRIP 
Manager  and  representatives  from  a 
2,4,6-tribromophenol  manufacturer. 
These  data  demonstrated  that: 

i.  2,4,6-tribromophenol  is  used  as  a 
chemical  intermediate  to  produce 
bis(tribomophenoxy)ethane, 
tetrabromobisphenol  A  carbonate  and 
epoxy  oligomers,  brominated  epoxy 
resins,  and  other  flame  retardants. 

ii.  Greater  than  99%  of  2,4,6- 
tribromophenol  produced  as  an  end- 
product  is  shipped  overseas  to  be  used 
as  an  intermediate  ip  the  production  of 
flame  retardants. 

iii.  Environmental  and  workplace 
monitoring  indicate  that  2,4,6- 
tribromophenol  is  not  likely  to  result  in 
substantial  envirorunental  releases  or 
significant  exposures  to  workers, 
consumers,  or  the  general  population. 

b.  Supporting  information.  2,4,6- 
Tribromophenol  was  recommended  in 
the  ITC's  39th  Report  because  the 
NIEHS  needed  chronic  toxicology  and 
2-year  carcinogenesis  study  data  (62  PR 
8578,  February  25,  1997).  2.4.6- 
Tribromophenol  was  recommended  and 
not  designated  because  the  ITC  wanted 
to  promote  a  dialogue  between  2.4.6- 
tribromophenol  manufacturers  and  the 
NIEHS  to  explain  the  need  for  chronic 
toxicity  and  2-year  carcinogenesis  study 
data. 

RepresenUtives  of  the  ITC  and  NIEHS 
met  with  the  CMA's  BFRIP  Manager  and 
representatives  from  a  2,4,6- 
tribromophenol  manufacturer  to  discuss 
data  needs.  The  ITC  and  NIEHS 
representatives  provided  the  CMA  with 
a  copy  of  the  39th  Report  that 
summarized  existing  health  and  safety 
data  for  2,4.6-tribromophenol.  The 
manufacturer's  representatives  provided 
the  ITC  with  a  list  of  studies  that  were 
previously  submitted  under  TSCA 
section  8(d)  and  a  list  of  producers, 
applications,  commercial  activities,  and 
sales  statistics. 

2.  High  Production  Volume  Chemicals 
(HPVCs)/trichloromethane  sulfenyl 


chloride — a.  Rationale  for  removal. 
Trichloromethane  sulfenyl  chloride 
(CAS  No.  594—42-3)  is  being  removed 
from  the  Priority  Testing  List  because 
adequate  subchxonic  toxicity  data  have 
been  submitted  to  the  ITC.  monitoring 
data  indicate  that  trichloromethane 
sulfenyl  chloride  is  not  likely  to  result 
in  significant  exposures  to  workers,  and 
no  additional  U.S.  Government  data 
needs  have  been  identified  at  this  time. 

b.  Supporting  information. 
Trichloromethane  sulfenyl  chloride  was 
a  member  of  a  group  of  35  HPVCs  that 
were  recommended  for  90-day 
subchronic  toxicity  testing  in  the  ITC's 
27th  Report  (56  FR  99534,  March  6, 
1991).  The  Substructure-based 
Computerized  Chemical  Selection 
Expert  System  (SuCCSES)  was  used  to 
select  these  HPVCs  during  the  ITC's 
sixth  scoring  exercise.  SuCCSES  is  used 
to  identify  chemicals  with  shared 
substructures  and  associated  health  or 
ecological  effects  and  similar  TSCA 
production  or  importation  volumes  (Ref. 
3,  Walker,  1995).  These  HPVCs  had 
annual  production  volumes  exceeding 
one  million  pounds,  but  no  90-day 
subchronic  toxicity  data  to  identify 
potential  health  effects  concerns.  In  its 
36th  Report  (60  FR  42982,  August  17. 
1995),  the  ITC  solicited  specific  use  and 
exposure  information  on  12  HPVCs  to 
facilitate  its  ability  to  decide  whether 
these  chemicals  should  be  removed 
from  the  Priority  Testing  List  or 
designated  for  testing. 

As  noted  in  the  37th  Report  (61  FR 
4188,  February  2,  1996)(FRL-4991-6), 
Zeneca,  Inc.  offered  on  September  19. 
1995.  to  submit  use  and  exposure 
information.  Zeneca.  Inc.  provided  use 
and  exposure  information  to  the  ITC  on 
August  14,  1996  (Ref.  4,  Zeneca,  1996). 
Zeneca  reported  that  of  the  7.5  million 
pounds  trichloromethane  sulfenyl 
chloride  produced  per  year,  about  7 
million  pounds  are  completely 
consumed  in  an  on-site  enclosed 
process  to  produce  a  fungicide.  Zeneca 
also  reported  that  about  0.4  million 
pounds  are  shipped  to  a  customer  and 
completely  consumed  in  an  on-site 
enclosed  process  to  produce  a  fungicide 
and  that  about  0.1  million  pounds  are 
shipped  to  a  customer  and  completely 


consiuned  in  the  production  of  other 
substances.  During  manufacturing  and 
use,  about  5  workers  per  site  handle 
trichloromethane  sulfenyl  chloride. 
Exposures  to  workers  were  less  than 
25%  of  the  1971  OSHA  Permissable 
Exposure  Level  (PEL)  of  0.1  parts  per 
million  (ppm)  (0.8  milligram  (mg)/meter 
(m)').  The  OSHA  PEL  was  promulgated 
to  protect  workers  against  significant 
risks  of  eye  and  respiratory  tract 
irritation,  nausea,  and  pulmonary 
edema. 

ICI  Americas  (now  Zeneca)  submitted 
a  1952  study;  2  dogs,  7  guinea  pigs,  and 
7  rats  were  exposed  to  a  nominal 
concentration  of  1  ppm 
trichloromethane  sulfenyl  chloride  for  3 
months,  8  hours  a  day,  5  days  a  week 
(Ref.  1.  ICI  Americas.  1952).  Exposures 
to  dogs  caused  lacrimation,  rhinorrhea. 
nausea,  retching,  coughing,  and 
sneezing.  At  the  termination  of 
exposure,  one  dog  was  sacrificed  (the 
other  was  held  for  observations,  but  no 
reports  were  provided)  and  the  gross 
and  microscopic  pathology  were 
indicative  of  bronchopneumonia. 
Exposures  to  guinea  pigs  caused 
lacrimation,  rhinorrhea.  and  increased 
respiration;  6  guinea  pigs  died  of 
pneumonia  after  3  weeks.  The  rats 
survived,  but  microscopic  examinations 
of  lung  tissue  revealed  thin  ruptured 
alveolar  walls,  indicative  of  highly- 
irritating  chemicals  that  can  penetrate 
the  lung. 

ICI  Americas  (now  Zeneca)  submitted 
a  1987  study;  groups  of  18  male  and  18 
female  Sprague-Dawley  CD  rats  were 
exposed  to  trichloromethane  sulfenyl 
chloride  vapor  for  6  hours  per  day,  5 
days  per  week  for  between  70  and  72 
exposure  days  (Ref.  2.  ICI  Americas, 
1987).  Cumulative  concentrations  were 
within  90%  of  the  target  concentrations 
of  0  (control),  0.1,  0.6,  and  4  mg/m\ 
Treatment-related  decreases,  relative  to 
control  values,  were  noted  in  body 
weights  in  females  at  the  4  mg/m-^ 
exposure  level.  Increased  incidences  of 
salivation  (4  mg/m^  exposure  level  for 
males)  and  sneezing  (0.6  and  4  mg/m^ 
exposure  level  for  females;  4  mg/m' 
exposure  level  for  males)  were  noted 
during  the  study.  At  the  time  of 
necropsy,  mucus  was  found  in  the 
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tracheas  of  2  of  18  female  and  4  of  18 
male  rats  at  the  4  mg/m^  exposure  level. 
Microscopic  observations  of  acute 
inflammation  and  hypertrophy  and/or 
hyperplasia  of  the  respiratory  nasal 
epithelium  were  noted  in  both  sexes  at 
the  4  mg/m'  exposure  level.  These 
microscopic  alterations  were  apparently 
caused  by  the  toxic  and  irritating 
properties  of  trichloromethane  sulfenyl 
chloride.  In  conclusion,  subchronic 
trichloromethane  sulfenyl  chloride 
exposures  in  Sprague-Dawley  rats 
produced  treatment-related  nasal 
passage  and  lung  alterations  in  the  0.6 
and  4  mg/m^  exposure  levels.  The  no- 
observable-effect  level  (NOEL)  in 
Sprague-Dawley  rats  was  0.1  mg/m^. 

3.  Iscfcyanates — a.  Rationale  for 
removal.  Two  isocyanates  are  being 
removed  from  the  Priority  Testing  List 
because  these  chemicals  are  used  as 
non-isolated  intermediates  and  this  use, 
combined  with  a  low  estimated  vapor 
pressure  (<  10^  millimeter  (mm) 
mercury  (Hg)  @25°  C)  for  both 
chemicals,  is  not  likely  to  result  in 
environmental  releases  or  exposures  to 
workers,  consumers,  or  the  general 
population. 

b.  Supporting  information.  In  its  26th 
Report,  the  ITC  recommended  a  group 
of  43  isocyanates  for  physical  and 
chemical  property  testing  in  response  to 
a  nomination  from  the  EPA  to  support 
its  TSCA  New  Chemicals  Program  (55 
FR  23050,  June  5,  1990).  The  ITC 
removed  28  of  these  isocyanates  from 
the  Priority  Testing  List  in  its  35th 
Report  (59  FR  67596,  December  29, 
1994)  and  5  more  isocyanates  in  its  37th 
Report  (61  FR  4188,  February  2. 
1996)(FRL-4923-2). 

In  its  37th  Report,  the  ITC  also 
solicited  consumer  use  and  exposure 
data,  information  on  the  presence  of 
diisocyanates  in  commercially  available 
products  and  information  on  exposures 
that  result  from  their  use.  In  response  to 
this  solicitation,  the  ITC  established  a 
dialogue  with  the  CMA's  Diisocyanates 
Panel  and  obtained  information  on 
commercial  uses.  As  a  result,  the  ITC  is 
removing  2  isocyanates  from  the  Priority 
Testing  List:  tris(isocyanatohexyl)biuret 
(CAS  No.  4035-89-6)  and  isocyanato-2- 
((4-isocyanatophenyl)methyl)benzene 
(CAS  No.  5873-54-1).  There  are  8 
isocyEuaates  remaining  on  the  List  (Table 
3). 

Table  3.— Isocyanates  remaining 
ON  THE  Priority  Testing  List 


Table  3.— Isocyanates  remaining 
ON  the  Priority  Testing  List 


CAS  No. 

Chemical  name 

101-68-8 

4,4'-DJphenylmethane 

diisocyanate  (MDI) 

329-01-1  

(a,a,a-Trif1uoro-m- 

totyl)isocyanate 

584-84-9  

2,4-Toluene  diisocyanate  (2,4- 

TDI) 

4098-71-9  ... 

Isophorone  diisocyanate 

5124-30-1  ... 

1,V-Methylenebis(4- 

isocyanatocyctohexane) 

26447-4(>-5 

1,1'- 

Methylenebi- 

s(isocyanatot)enzene) 

26471-62-5 

Toluene  diisocyanate  (80% 

2,4-TDI;  20%  2,6-TDI) 
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action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-97-5.  The  test  marketing 
conditions  are  described  below. 
DATES:  This  notice  becomes  effective 
May  22,  1997.  Written  comments  will  be 
received  until  June  19,  1997. 
ADDRESSES:  Written  comments, 
identified  by  the  docket  control  number 
[OPPT-59359]  and  the  specific  TME 
number  should  be  sent  to:  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  NEB-607  (7407),  401  M 
St.,  SW.,  Washington,  DC,  20460,  (202) 
554-1404.  TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic€)epamail. epa.gov.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  lOPPT-59359].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Shirley  D.  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  260-3780. 
e-mail:  howard.sd@epamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
um-easonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-97-5.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 


below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use, 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

A  notice  of  receipt  of  this  application 
was  not  published  in  advance  of 
approval.  Therefore,  an  opportunity  to 
submit  comments  is  being  offered  at  this 
time.  EPA  may  modify  or  revoke  the  test 
marketing  exemption  if  comments  are 
received  which  cast  significant  doubt  on 
its  finding  that  this  test  marketing 
activity  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-97-5.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  1 1 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-QT-S 

Date  of  Receipt:  April  8,  1997.  The 
extended  comment  period  will  close 
June  19,  1997. 

Applicant:  Reichhold  Chemicals  Inc. 

Chemical:  (G)  Polyurethane  Adhesive. 

Use:  (G)  Hot  melted  adhesive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 


any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection,  test 
marketing  exemptions. 

Dated:  May  22,  1997. 

Flora  Chow, 

Chief.  New  Chemicals  Notice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

(PR  Doc.  97-14577  Filed  6-a-97;  8:45  am] 

BILLING  CODE  e6eO-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2200] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

May  30,  1997. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  hill  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  239, 1919  M 
Street,  NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  by  June  19,  1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Sections 
2.106  of  the  Commission's  Rules  to 
Allocate  Spectrum  at  2  GHz  for  Use  by 
the  Mobile-Satellite  Service.  (ET  Docket 
No.  95-18,  RM-7927). 

Number  of  Petitions  Filed:  2. 

Subject:  Amendment  to  The  Amateur 
Service  Rules  including  Amendments 
for  Examination  Credit,  Eligibility  for  a 
Club  Station  License,  Recognition  of 
The  Volunteer  Examiner  Session 
Manager,  a  Special  Event  Call  Sign 
System,  and  Self-Assigned  Indicator  in 
the  Station  Identification.  (WT  Docket 
No.  95-57,  RMs-8301,  8418  and  8462). 

Number  of  Petitions  Filed:  1. 

Subject:  Toll  Free  Service  Access 
Codes  (CC  Docket  No.  95-155). 

Number  of  Petitions  Filed:  7. 

Subject:  Replacement  of  Part  90  by 
Part  88  to  Revise  the  Private  Land 
Mobile  Radio  Services  and  Modify  the 
Policies  governing  Them  and 
Examination  of  Exclusivity  and 
Frequency  Assignments  Policies  of  the 
Private  Land  Mobile  Services.  (PR 
Docket  No.  92-235). 


UMI 


Number  of  Petitions  Filed:  13. 

Subject:  Administration  of  the  North 
American  Numbering  Plan  Carrier 
Identifications  Codes  (CICs).  (CC  Docket 
No.  92-237). 

Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 
UVera  F.  Marshall. 
Acting  Secretary. 
[FR  Doc.  97-14472  Filed  6^3-97;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-09] 

Topocean  Consolidation  Service  Ltd., 
Topocean  Consolidation  Service  (Los 
Angeles)  Inc.  and  Topocean 
Consolidation  Service  (New  York)  Inc. 
Possible  Violations  of  Sections  8,  23(a) 
and  10(a)(1)  of  the  Shipping  Act  of 
1984;  Order  of  Investigation  and 
Hearing 

Topocean  Consolidation  Service  Ltd. 
("Topocean  Taiwan")  is  a  tarifijed  and 
bonded  non-vessel-operating  common 
carrier  ("NVOCC")  located  at  llF-1, 
316.  Sec.  5  Nan-King  East  Road.  Taipei, 
Taiwan.  Topocean  Taiwan  holds  itself 
out  as  a  NVOCC  pursuant  to  its 
Automated  Tariff  Filing  and  Information 
System  ("ATFI")  tariff,  PMC  No. 
012067-002,  effective  June  12, 1996. 
According  to  Rule  24  of  its  tariff. 
Topocean  Taiwan's  resident  agent  in  the 
United  States  for  service  of  process  is 
Topocean  Consolidation  Service  (Los 
Angeles)  Inc.  located  at  3780  W. 
Century  Blvd.,  Inglewood.  CA  90303. 
Between  October  20.  1993  and 
September  15,  1995,  Topocean  Taiwan 
maintained  an  ATPI  tariff  (PMC  No. 
012067-001)  which  was  canceled  by  the 
Federal  Maritime  Commission 
("Commission")  in  September  1995  for 
Topocean  Taiwan's  failure  to  maintain  a 
NVOCC  bond.  In  conjunction  with  filing 
its  current  tariff,  Topocean  Taiwan 
furnished  a  NVOCC  bond.  No.  18017. 
effective  May  2,  1996  and  issued  by 
American  Contractors  Indemnity 
Compjany  in  Los  Angeles,  CA. 

Topocean  Consolidation  Service  (Los 
Angeles)  Inc.  ("Topocean  LA")  is  a 
tariffed  and  bonded  NVOCC  located  at 
3780  W.  Century  Blvd.,  Inglewood,  CA. 
Topocean  LA  holds  itself  out  as  a 
NVOCC  pursuant  to  its  ATFI  tariff.  PMC 
No.  014097-001.  effective  June  12.  1996. 
Topocean  LA  maintains  a  NVOCC  bond. 
No.  15885,  issued  by  American 
Contractors  Indemnity  Company, 
located  in  Los  Angeles,  CA.  Topocean 
LA  is  a  United  States  destination  agent 
for  shipments  from  Topocean  Taiwan. 


Federal  Register  /  Vol.  62.  No.  107  /  Wednesday,  June  4.  1997  /  Notices 


30587 


Topocean  Consolidation  Service  (New 
York)  Inc.  ("Topocean  NY")  is  a 
destination  agent  in  the  New  York  area 
for  shipments  from  Taiwan  and  Hong 
Kong.  Topocean  NY  is  located  at  145- 
17  155th  St.,  Jamaica,  NY  11434.  It  does 
not  maintain  with  the  Commission  a 
NVOCC  bond  and  tariff  nor  is  it  a 
licensed  ocean  freight  forwarder. 
Topocean  NY  is  a  United  States 
destination  agent  for  shipments  from 
Topocean  Taiwan. 

Topocean  Taiwan  appears  to  have 
operated  as  a  NVOCC  on  numerous 
shipments  between  September  16,  1995 
and  June  11,  1996.  A  NVOCC  is  a 
common  carrier  that  holds  itself  out  to 
the  public  as  a  provider  of  ocean 
transportation  for  compensation  and 
acts  as  a  shipper  in  its  relationship  with 
an  ocean  common  carrier  for  the 
transportation  of  cargo  of  other  persons. 
Topocean  Taiwan's  ocean  shipments 
originated  in  Taiwan  and  were 
discharged  at  United  States  ports.  Each 
shipment  generally  reflects  that  a 
Topocean  Taiwan  "house",  or  NVOCC. 
bill  of  lading  was  issued  in  which 
Topocean  Taiwan  held  itself  out  as  a 
provider  of  ocean  transportation.  The 
NVOCC  bill  of  lading  would  be  tendered 
by  the  ultimate  consignee  to  one  of 
Topocean  Taiwan's  destination  agents ' 
upon  arrival  of  the  cargo  at  its  United 
States  destination.  In  each  of  these 
instances,  Topocean  Taiwan  was  listed 
as  shipper  on  the  ocean  carrier's  bill  of 
lading.  Thus,  Topocean  Taiwan,  by 
providing  and  holding  out  to  the  public 
to  provide  transportation  by  water  of 
cargo  for  compensation  and  by 
contracting  as  a  shipper  in  relation  to  a 
common  carrier  for  the  transportation  of 
cargo  of  other  persons,  appears  to  have 
operated  as  a  NVOCC  for  these 
shipments. 

According  to  the  records  of  the 
Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing  ("BTCL"), 
Topocean  Taiwan  did  not  have  an 
effective  tariff  during  this  time  period. 
Section  8  of  the  Shipping  Act  of  1984 
("1984  Act"),  46  use  app.  1707, 
provides  that  no  common  carrier  may 
provide  service  in  the  United  States 
foreign  trade  unless  the  carrier  first  has 
filed  a  tariff  with  the  Commission 
showing  all  of  its  rates,  charges  and 
practices.  Section  8  also  states  that  no 
new  rates  may  become  effective  earlier 
than  30  days  after  filing  at  the 
Commission.  The  Commission's 
regulations  implementing  this  statutory 
provision,  at  46  CPR  514.9(b)(9)(i)(A), 


explain  that  "(n]ew  tariffs  •  •  •  shall 
*  *  *  be  filed  to  become  effective  not 
earlier  than  30  days  after  the  date  of 
filing."  2  Therefore,  it  would  appear  that 
Topocean  Taiwan  may  have  acted  as  a 
NVOCC  for  shipments  which  occurred 
between  September  16,  1995,  and  June 
11,  1996,  without  an  effective  tariff  in 
violation  of  section  8  of  the  1984  Act. 

Section  23(a)  of  the  1984  Act,  46 
U.S.C.  app.  1721(a),  requires  every 
NVOCC  to  furnish  to  the  Commission  "a 
bond,  proof  of  insurance,  or  other  such 
surety,  as  the  Commission  may  require." 
Between  September  16,  1995  and  May  2. 
1996.  Topocean  did  not  furnish  a  bond, 
proof  of  insurance  or  other  such  surety 
to  the  Commission  as  required  by 
section  23(a).  Therefore,  Topocean 
Taiwan  appears  to  have  acted  as  a 
NVOCC  for  shipments  which  occurred 
between  September  16,  1995  and  May  2. 
1996.  without  a  bond,  proof  of 
insurance  or  other  such  surety  in 
violation  of  section  23(a)  of  the  1984 
Act. 

It  appears  that  Topocean  LA  and 
Topocean  NY,  in  concert  with  Topocean 
Taiwan,  knowingly  and  willfully 
obtained  or  attempted  to  obtain  ocean 
transportation  for  cargo  at  less  than  the 
applicable  rates  in  violation  of  section 
10(a)(1)  of  the  1984  Act,  46  U.S.C. 
1709(a)(1),  by  means  of  misdescription 
of  commodities  for  numerous  shipments 
transported  by  ocean  common  carriers 
between  September  1,  1995  and  April 
30,  1997.  Section  10(a)(1)  of  the  1984 
Act  prohibits  any  person  knowingly  and 
willfully,  directly  or  indirectly,  by 
means  of  false  billing,  false 
classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable. 

It  appears  that  the  misdescribed 
shipments  originated  in  Taiwan  or  Hong 
Kong  and  were  discharged  at  or  via 
United  States  ports.  In  each  of  these 
instances,  Tof)ocean  Taiwan  usually 
was  listed  as  shipper  on  the  ocean 
carrier's  bill  of  lading,  and  the 
destination  agents,  Topocean  LA  and 
Topocean  NY.  acted  as  the  consignee  or 
notify  party.  Each  shipment  generally 
reflects  that  a  Topocean  Taiwan 
"house",  or  NVOCC,  bill  of  lading, 
which  correctly  describes  the 
commodity  shipped,  was  issued  for 
tender  by  the  ultimate  consignee  to 
Topocean  LA  or  Topocean  NY  upon 


'  Topocean  Taiwan  has  at  least  three  United 
Slates  destination  agents:  Topocean  LA.  Topocean 
NY  and  Apex  Maritime  Co..  Inc.  [located  near  San 
Francisco,  CA). 


2  The  Commission's  regulations  at  46  CFR 
514.1(e)(]).  provide  that  "lojperating  without  an 
effective  tariff  on  file  with  the  Commission  *  •  * 
is  unlawful." 
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arrival  of  the  cargo  at  destination.  The 
commodity  descriptions  on  the  NVOCC 
bills  of  lading  do  nof'match  the 
commodity  descriptions  set  forth  on  the 
ocean  common  carriers'  bills  of  lading. 
According  to  the  ocean  common 
carriers'  tariffs  and  service  contracts,  the 
commodities  described  on  the  ocean 
common  carriers'  bills  of  lading  appear 
to  have  lower  rates  than  the 
commodities  described  on  the 
NVCXZC  's  bills  of  lading. 

It  further  appears  that  the  ocean 
common  carriers  rated  the  commodities 
in  accordance  with  the  inaccurate 
descriptions,  while  Topocean  LA  and 
Topocean  NY  accepted  delivery  of  the 
cargo  and  paid  ocean  freight  to  the 
ocean  common  carriers  on  the  basis  of 
the  lower  rates  attributable  to  the 
inaccurate  commodity  descriptions. 
Contemporaneous  with  the  payment  of 
freight,  Topocean  LA  and  Topocean  NY 
issued  arrival  notices  to  the  U.S. 
importers,  which  correctly  described  the 
commodity  based  on  actual  contents 
shipped.  The  resulting  profit  on  these 
shipments  would  be  divided  equally 
between  the  United  States  destination 
agent  (Topocean  LA  or  Topocean  NY) 
and  Topocean  Taiwan.  Thus,  Topocean 
NY  and  Topocean  LA  appear  to  have 
increased  their  profits  on  these 
shipments  because  of  the 
misdescriptions.  Therefore,  it  seems  that 
Topocean  LA  and  Topocean  NY 
knowingly  and  willfully  obtained  or 
attempted  to  obtain  ocean  transportation 
for  property  at  less  than  the  appUcable 
rates  in  violation  of  section  10(a)(1)  of 
the  1984  Act. 

Between  September  1,  1995  and  April 
30,  1997,  it  appears  that  Topocean  LA, 
in  concert  with  Topocean  Taiwan, 
knowingly  and  willfully  obtained  or 
attempted  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable 
rates  in  violation  otsection  10(a)(1)  of 
the  1984  Act  by  means  of  false  cargo 
measurements.  In  each  instance,  the 
ocean  conunon  carrier  substituted  a 
larger  container  for  the  container 
presumably  requested  by  Topocean 
Taiwan.  In  accordance  with  the  ocean 
common  carrier's  "equipment 
substitution"  rule,  the  ocean  freight  for 
the  requested  container  would  be 
charged  if  the  cargo's  measurement  did 
not  exceed  that  which  could  be  loaded 
into  the  requested  container.  The 
shipment  record  indicates  that  the 
substituted  container  was  loaded 
beyond  the  cubic  capacity  of  the 
requested  container,  but  the  ocean 
common  carrier's  bill  of  lading  shows  a 
cargo  measurement  which  is  less  than 
that  which  could  have  been  loaded  into 
the  requested  container.  As  a  result, 
Topocean  LA  paid  the  ocean  freight  for 


the  requested  containers  rather  than  the 
higher  ocean  freight  for  the  substituted 
containers. 

The  shipment  records  demonstrate 
that  Topocesm  LA  was  cognizant  that 
the  shipments  had  been  misdeclared  as 
to  the  cubic  measurement  and  were 
loaded  at  higher  measurements  only 
possible  through  the  provision  of  a 
larger  container.  However,  Topocean  LA 
apparently  paid  the  ocean  freight 
according  to  the  inaccurate 
measurement  shown  on  the  ocean 
common  carrier's  bill  of  lading. 
Therefore,  it  appears  that  Topocean  LA 
knowingly  and  willfully  obtained  or 
attempted  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable 
rates  between  September  1, 1995  and 
April  30, 1997  in  violation  of  section 
10(a)(1). 

On  June  12,  1996,  Topocean  Taiwan 
became  a  tariffed  and  bonded  NVOCC. 
At  that  time,  Topocean  Taiwan's 
shipments  could  be  accepted  by  ocean 
common  carriers, ^  and  this  cargo  could 
be  rated  in  accordance  with  ocean 
common  carriers'  appUcable  tariffs  or 
service  contracts.  Based  upon  the  facts 
set  forth  above,  it  appears  that  between 
June  12, 1996  and  April  30.  1997, 
Topocean  Taiwan  may  have  obtained  or 
attempted  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable  . 
rates  by  means  of  false  cargo 
measurements  or  misdescriptions  of 
cargo  in  violation  of  section  10(a)(1)  of 
the  1984  Act. 

Under  section  13  of  the  1984  Act,  46 
use  app.  1712,  a  person  is  subject  to  a 
civil  penalty  of  not  more  than  $25,000 
for  each  knowing  and  willful  violation 
of  the  1984  Act.  In  addition,  section  23 
of  the  1984  Act.  46  U.S.C.  app.  1721. 
provides  that  a  common  carrier's  tariff 
may  be  suspended  for  violations  of 
sections  10  (a)(1)  of  the  1984  Act. 

Now  therefore,  it  is  Ordered,  That 
pursuant  to  sections  3,  8.  10, 11,  13,  14 
and  23  of  the  1984  Act.  46  U.S.C.  app. 
1702. 1707. 1709,  1710, 1712, 1713  and 
1721,  and  46  CFR  Part  514,  an 
investigation  is  instituted  to  determine: 

(1)  Whether  Topocean  Consolidation 
Service  Ltd.  violated  section  8  of  the 
1984  Act  by  operating  as  a  common 
carrier  without  an  effective  tariff  on  file 
at  the  Commission  between  September 
16,  1995  and  June  11,  1996; 

(2)  Whether  Topocean  Consolidation 
Service  Ltd.  violated  section  10(a)(1)  of 
the  1984  Act  between  June  12,  1996  and 
April  30,  1997,  by  directly  or  indirectly 
obtaining  ocean  transportation  for 


'Section  10(b)(14)  of  the  1984  Act.  46  U.S.C  app. 
1709(b)(14),  prohibits  ocean  common  carriers  from 
knowingly  and  willfully  accepting  cargo  from  or 
transporting  cargo  for  the  account  of  an  untariffed 
and  unbonded  NVCKXL 


property  at  less  than  the  rates  and 
charges  otherwise  applicable  by  means 
of  misdescriptions  of  commodities  or 
false  cargo  measurements; 

(3)  Whether  Topocean  Consolidation 
Service  Ltd.  violated  section  23(a)  of  the 
1984  Act,  by  providing  non- vessel- 
operating  common  carrier  services 
without  an  effective  bond  filed  at  the 
Commission  between  September  16, 
1995  and  May  2,  1996; 

(4)  Whether  Topocean  Consolidation 
Service  (Los  Angeles)  Inc.  and/or 
Topocean  Consolidation  Service  (New 
York)  Inc.  violated  section  10  (a)(1)  of 
the  1984  Act  between  September  1, 
1995  and  April  30,  1997.  by  directly  or 
indirectly  obtaining  transportation  at 
less  than  the  rates  and  charges 
otherwise  applicable  by  means  of 
misdescription  of  commodities; 

(5)  Whether  Topocean  Consolidation 
Service  (Los  Angeles)  Inc.  violated 
section  10(a)(1)  of  the  1984  Act  between 
September  1, 1995  and  April  30.  1997, 
by  directly  or  indirectly  obtaining  or 
attempting  to  obtain  ocean 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  by  means 
of  false  cargo  measurements; 

(6)  Whether,  in  the  event  violations  of 
section  8,  10  (a)(1)  and  23(a)  of  the  1984 
Act  are  found,  civil  penalties  should  be 
assessed  against  Topocean 
Consolidation  Service  Ltd.,  Topocean 
Consolidation  Service  (Los  Angeles) 
Inc.,  and  Topocean  Consolidation 
Service  (New  York)  Inc.  and,  if  so,  the 
amount  of  penalties  to  be  assessed; 

(7)  Whetner,  in  the  event  violations  of 
section  10  (a)(1)  of  the  1984  Act  are 
found,  the  tariffs  of  Topocean 
Consolidation  Service  Ltd.  and 
Topocean  Consolidation  Service  (Los 
Angeles)  Inc.  should  be  suspended  or 
canceled;  and 

(8)  Whether,  in  the  event  violations  of 
the  1984  Act  are  found,  an  appropriate 
cease  and  desist  order  should  be  issued 
against  Topocean  Consolidation  Service 
Ltd.,  Topocean  Consolidation  Service 
(Los  Angeles)  Inc.  and  Topocean 
Consolidation  Service  (New  York)  Inc. 

It  is  further  Ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
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Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

/( is  further  Ordered,  That  Topocean 
Consolidation  Service  Ltd.,  Topocean 
Consolidation  Service  (Los  Angeles]  Inc. 
and  Topocean  Consolidation  Service 
(New  York)  Inc.  are  designated  as 
Respondents  in  this  proceeding; 

It  is  further  Ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  Ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  Ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petiUons  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  Ordered,  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of.  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  Ordered,  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  Ordered,  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  May  29,  1998  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  September  28,  1998. 
Joseph  Q  Polking, 
Secretary. 
(FR  Doc.  97-14470  Filed  &-3-97;  8:45  am) 

BILUNG  CODE  S730-01-M 


FEDpntl   RFSFt^VF  S'^S'^FM 

Change  i-  B-^pk  Ccntrol  Notices; 
Acquisitions  o:  Sr.ares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  18,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  Willard  M.  Johnson,  as  managing 
general  partner  of  the  WMf/RMJ  Family 
Umited  Partnership  U,  Houston,  Texas; 
to  acquire  17.7  percent  of  the  voting 
shares  of  Jamestown  Union  Bancshares, 
Inc.,  Jamestown,  Tennessee,  and  thereby 
indirectly  acquire  Union  Bank, 
Jameston,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  John  B.  Bedene,  Bruce  Fowler 
Bedene,  Becky  Suzanne  Bualle,  and 
Barry  William  Bedene,  as  co-trustees  of 
the  Trust  Estate  established  by  the  Will 
of  John  H.  Bedene,  Deceased,  all  of 
Arma,  Kansas;  to  acquire  51  percent  of 
the  voting  shares  of  Bedene  Insurance 
Agency,  Inc.,  Arma,  Kansas,  and  thereby 
indirectly  acquire  The  First  State  Bank, 
Arma,  Kansas. 

C.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Alvin  L.  Fields,  Honey  Grove, 
Texas;  to  acquire  an  additional  40.97 
percent,  for  a  total  of  50  percent;  and 
Ronald  L.  Wilbum,  San  Antonio,  Texas, 
to  acquire  a  total  of  50  percent,  of  the 
voting  shares  of  Quadco  Bancshares, 
Inc.,  Ladonia,  Texas,  and  thereby 
indirectly  acquire  Farmers  and 
Merchants  State  Bank,  Ladonia,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  29, 1997. 

WiUiam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  97-14475  Filed  6-3-97;  8:45  am] 

BILUNQ  COOE  SZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act],  RegulaUon  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27,  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President]  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  MSB  Mutual  Holding  Company, 
and  MSB  Financial  Corp.,  both  of  Wall 
Township,  New  Jersey;  to  become  bank* 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of 
Manasquan  Savings  Bank,  Wall 
Township,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President]  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  ECSB  Holding  Company,  Inc.,  Fort 
Walton  Beach,  Florida;  to  merge  with 
American  National  Financial 
Corporation,  Panama  City,  Florida,  and 
thereby  indirectly  acquire  First  National 
Bank  Northwest  Florida,  Panama  City, 
Florida. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  LouLs,  Missouri  63102- 
2034: 
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1.  Simmons  First  National 
Corporation,  Pine  Bluff.  Arkansas;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Bank  of  Arkansas,  Russellville. 
Arkansas,  and  thereby  indirectly  acquire 
First  Bank  of  Arkansas.  Searcy. 
Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480-2171: 

1.  State  Bank  of  Hawley  Employee 
Stock  Ownership  Plan  and  Trust, 
Hawley,  Minnesota;  to  acquire  32.8 
percent  of  the  voting  shares  of 
Bankshares  of  Hawley.  Inc.,  Hawley. 
Minnesota,  and  thereby  indirectly 
acquire  State  Bank  of  Hawley,  Hawley. 
Minnesota. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Moodv Bancshares.  Inc.,  Galveston. 
Texas,  and  Moody  Bank  Holding 
Company,  Reno,  Nevada;  each  to 
acquire  an  additional  0.38  percent,  for  a 
total  of  25.4  percent,  of  the  voting  shares 
of  The  Moody  National  Bant  of 
Galveston,  Galveston.  Texas. 

2.  New  Woodson  Bancshares.  Inc., 
Graham.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Woodson 
Bancshares,  Inc.,  Woodson,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bancorp.  Inc.,  Cairson  City,  Nevada,  and 
First  State  Bank,  Graham.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  29, 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc.  97-14476  Filed  6-3-97;  8:45  ami 

BILLING  CODE  6210-01-F 


Date  and  Time:  June  19. 1997.  7:30  a.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Delaware  Room, 
Bethesda,  Maryland  20815. 

Open  June  19,  1997,  7:30  a.m.  to  7:45  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshops, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  fmdings. 

Agenda:  The  open  session  of  the  meeting 
on  June  19,  from  7:30  a.m.  to  7:45  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  panel  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2  and  5 
U.S.C,  552b(c)(6).  the  Administrator,  Agency 
for  Health  Care  Policy  and  Research,  has 
made  a  formal  determination  that  this  latter 
session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Carmen 
Johnson,  Office  of  Scientific  Affairs,  Agency 
for  Health  Care  Policy  and  Research.  Suite 
400,  2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  May  21, 1997. 
John  Eisenberg, 
Administrator. 
|FR  Doc.  97-14545  Filed  6-3-97;  8:45  am] 

BILLING  CODE  4160-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Advisory  Committee  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  advisory 
committee  scheduled  to  meet  during  the 
month  of  June  1997: 

Name:  Health  Services  Research 
Dissemination  Study  Section. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[30DAY-11-97] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Office  on  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer;  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  Continuing  Medical  Education 
(CME)  Activity  Registration  Form — 
(0923-0013)— Extension— The  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  is  mandated  pursuant 
to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  and  its  1986 
Amendments.  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  the 
exposure  to  hazardous  substances  into 
the  environment.  As  stated  in  CERCLA, 
the  Administrator  of  ATSDR  is  charged 
to  "assemble,  develop  as  necessary,  and 
distribute  to  the  states,  and  upon 
request  to  medical  colleges,  physicians, 
and  other  health  professionals, 
appropriate  educational  materials 
(including  short  courses)  on  this  topic". 

The  development  and  use  of  activity 
registration  forms  for  docimienting 
participation  in  these  activities  at  these 
meetings  is  an  integral  part  of  this 
process.  This  attendance  documentation 
process  is  required  by  the  Accreditation 
Council  for  Continuing  Medical 
Education  (ACCME),  the  body  that 
authorizes  agencies  and  institutions  to 
award  nationally  recognized  continuing 
medical  education  (CME)  credit.  As  a 
condition  of  relicensure.  physicians  in 
40  states  are  required  to  participate  in 
CME  courses.  Individual  physicians  in 
these  states  are  required  to  submit  the 
number  of  hours  of  CME  credit  to  state 
boards  of  professional  registration  at  the 
time  of  relicensure.  Failure  by  the 
physician  to  provide  this  information  in 
a  timely  fashion  will  result  in 
suspension  of  professional  licensure. 

This  request  is  for  a  3-year  extension 
of  the  current  OMB  approval  of  uniform 
CME  activity  registration  forms — one 
machine  entry  form  and  the  other 
manually  entered — to  serve  as  the  initial 
step  in  the  development  of  an 
attendance  documentation  system.  The 
total  annual  burden  hours  are  83. 
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Respondents 


Manual  Entry  Registration  Form 
Scantron  Registration  Form  , 


Number  o( 
respoTKtents 


500 
500 


Number  of 
responses/ 
respondent 


J, 


Dated:  May  29, 1997. 

Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  97-14531  Filed  fr-3-97:  8:45  am] 

BILUNG  CODE  4163-18-P 


HUM 


MENT  OF  HEALTH  AND 
■i     ERVICES 


Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Community-Based 
Primary  Prevention  Programs  to 
Prevent  Intimate  Partner  Violence  for  a 
Sa^e  A  r-^'-ica,  Program  Announcement 
727.  Meeting 

In  accordance  with  section  lG(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Community-Based  Primary 
Prevention  Programs  to  Prevent  Intimate 
Partner  Violence  for  §  Safe  America,  Program 
Announcement  727. 

Time  and  Date:  8:30  a.m.-5  p.m.,  June  24- 
25,  1997. 

Place:  Raniada  Plaza  Hotel,  4001 
Presidential  Parkway,  Atlanta,  Georgia 
30341. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  727. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
James  S.  Belloni,  Associate  Director,  State 
and  Community  Activities,  National  Center 
for  Injury  Prevention  and  Control,  CDC,  M/ 
S  K02,  4770  Buford  Highway,  NE,  Atlanta, 
Georgia  30341-3724,  telephone  770/488- 
4538. 


Dated:  May  28. 1997. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  97-14524  Filed  6-3-97;  8:45  am) 

BILUNQ  CODE  4ie3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Following  Meeting 

Name:  Determination  of  Optimal 
Frequency  and  Minimum  Power 
Requirements  for  a  New  Radio- 
Frequency-Controlled  Electrical  Injury 
Protection  System  study  protocol  peer 
review. 

Time  and  Date:  8:30-11:30  a.m.,  Jime 
24,  1997. 

Location:  Suncrest  Facility,  Large 
Conference  Room,  NIOSH,  CDC,  3040 
University  Avenue,  Morgantown,  West 
Virginia  26505. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Purpose:  Participants  will  provide 
NIOSH  with  their  individual  advice  and 
comments  regarding  technical  and 
scientific  aspects  of  the  NIOSH  protocol 
Determination  of  Optimal  Frequency 
and  Minimimi  Power  Requirements  for 
a  New  Radio-Frequency-Controlled 
Electrical  Injury  Protection  System.  Peer 
review  panelists  will  review  the  study 
protocol  and  provide  individual  advice 
on  the  conduct  of  the  study.  Viewpoints 
and  suggestions  from  industry,  labor, 
academia,  other  governmental  agencies, 
and  the  public  are  invited. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Shengke  Zeng,  NIOSH, 
CDC,  M/S  119. 1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505, 
telephone  (304)  285-5971. 


Average 
burden/ 
response 
(in  hrs.) 


0.083 
0.083 


Total 
txjrden 
(in  hrs.) 


41.5 
41.5 


Dated:  May  29, 1997. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-14523  Filed  6-3-97;  8:45  am] 

BIUJNO  CODE  4160-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0180] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reinstatement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the 
preapproved  or  emergency  shipment  of 
a  blood  product  for  manufacturing  prior 
to  completion  of  hepatitis  B  surface 
antigen  (HBsAg)  testing  and  shipment  of 
a  blood  product  for  manufacturing  when 
the  donor  is  known  to  be  reactive  for 
HBsAg. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  4, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket . 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
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1  isneis  Lane.  rm.  16B-19.  Rockville, 
MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  35D6(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


when  appropriate,  and  other  forms  of 
information  technology. 


Shipment  of  a  Blood  Product  Prior  to 
Completion  of  Testing  for  Hepatitis  B 
Surface  Antigen  (HbsAg)— 21  CFR 
610.40(b);  and  Shipment  of  Blood 
Products  Known  Reactive  for  HbsAg — 
21  CFR  610.40(d)— (OMB  Control 
Number  0910-0168) — Reinstatement 

Under  Sections  351  and  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262 
and  264),  FDA  prescribes  standards 
designed  to  ensure  the  safety,  purity, 
potency,  and  effectiveness  of  biological 
products  including  blood  and  blood 
components  and  to  prevent  the 
transmission  of  communicable  diseases. 
To  accomplish  this,  FDA  requires, 
among  other  things,  that  each  unit  of 
Whole  Blood  or  Source  Plasma  be  tested 
by  a  licensed  serologic  test  for  HbsAg. 
Section  610.40(b)(4)  (21  CFR 
610.40(b)(4))  permits  preapproved  or 
emergency  shipments  of  blood  products 
for  further  manufacturing  before  the  test 
for  HBsAg  is  completed.  To  obtain 
approval  for  such  shipments,  the 
collection  facility  must  submit  a 
description  of  the  control  procedures  to 
be  used  by  the  collection  facility  euid 
manufacturer.  Proper  control 
procedures  are  essential  to  ensure  the 
safe  shipment,  handling,  quarantine  of 
untested  or  incompletely  tested  blood 
products,  communication  of  test  results, 
and  appropriate  use  or  disposal  of  the 
blood  products  based  on  the  test  results. 
Section  610.40(d)(1)  and  (d)(2)  requires 
that  a  collection  facility  notify  FDA  of 
each  shipment  of  HBsAg  reactive  source 
blood,  plasma,  or  serum  for 
manufacturing  into  hepatitis  B  vaccine 


and  licensed  or  unlicensed  in  vitro 
diagnostic  biological  products, 
including  clinical  chemistry  control 
reagents.  The  reporting  requirements 
inform  FDA  of  the  shipment  of 
potentially  infectious  biological 
products  that  may  be  capable  of 
transmitting  disease.  The  respondents 
for  this  information  collection  are  the 
blood  collection  facilities  that  are 
shipping  hepatitis  B  reactive  products. 
FDA's  monitoring  of  such  activity  is 
essential  in  the  event  that  any 
deviations  occur  that  may  require 
immediate  corrective  action  to  protect 
public  safety.  The  labeling  helps  ensure 
that  product  is  safely  and  appropriately 
^^andled  and  used  by  the  collection 
facility,  shipper,  and  manufacturer. 

Only  a  few  firms  are  actually  engaged 
in  shipping  hepatitis  B  reactive 
products  and  making  the  reports 
required  by  §  610.40.  Further,  there  are 
very  few  to  no  emergency  shipments  per 
year  related  to  further  manufacturing 
and  the  only  product  currently  shipped 
prior  to  completion  of  hepatitis  B  testing 
is  a  licensed  product.  Source 
Leukocytes.  Shipments  of  Source 
Leukocytes  are  preapproved  under  the 
product  license  applications  and  do  not 
require  notification  for  each  shipment. 
Currently,  there  have  been  no 
respondents  reporting  emergency  or 
preapproved  shipments  (§  610.40(b)). 
However,  FDA  is  currently  listing  one 
report  per  year  for  emergency  or 
preapproved  shipments  to  account  for 
the  possibility  of  future  emergency 
shipments. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  Of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

610.40(b)' 
610.40(d)2 

1 
6 

1 
8.5 

1 
51 

0.5 
0.5 

•        0,5 
25.5 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  information  collection. 

'  This  notice  involves  a  bnef  letter  and  an  enclosure.  The  letter  identifies  who  is  making  the  shipment,  to  whom  the  product  was  shipped,  the 
nature  of  the  emergency,  the  kind  and  quantity  shipped,  and  the  date  of  shipment.  The  enclosure  is  a  copy  of  the  shippers  written  standard  oper- 
ating procedures  for  handling,  labeling  storage,  and  shipment  of  contaminated  (contagious)  product.  The  burden  for  development  and  mainte- 
nance of  standard  operating  procedures  is  approved  under  OMB  No.  0910-01 16.  Preparation  of  the  notice  and  duplication  of  standard  operating 
procedure  documents  is  estimated  at  one  half  hour  per  notice. 

2  The  notice  of  reactive  product  shipment  is  limited  to  information  on:  the  identity  of  the  kind  and  amount  of  source  material  shipped;  the  name 
arKJ  address  of  the  consignee;  the  date  of  shipment;  and  the  manner  in  which  the  source  material  is  labeled. 


FDA  has  calculated  no  additional 
burden  in  this  information  collection 
package  for  the  labeling  requirements  in 
§  610.40(d)  because  the  information  and 
statements  on  the  label  necessary  for 
public  disclosure  and  safety  are 
provided  by  FDA  in  these  regulations. 
Under  5  CFR  1320.3(c)(2).  the  public 


disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public  is  not  a 
collection  of  information. 


Dated:  May  28.  1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  97-14601  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  4iaO-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0202] 

Draft  Guidance  on  Equivalence  Criteria 
for  Food 

AGENCY:  Food  and  Drug  Administration, 
HHS.    I 
ACTK)N:'  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  for 
public  comment  the  criteria  that  the 
agency  intends  to  use  in  evaluating 
whether  the  regulatory  systems  used  by 
foreign  countries  to  ensure  the  safety  of 
foods  exported  to  the  United  States  for 
human  consumption  are  equivalent  to 
the  regulatory  system  of  the  United 
States.  Based  on  its  evaluation,  FDA 
will  decide  whether  to  institute  the 
proceedings  necessary  to  enter  into  an 
equivalence  agreement  with  the  foreign 
country. 

DATES:  Submit  written  comments  by 
August  4,  1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  I.  Snyder,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-415),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3152. 
SUPPLEMENTARY  INFORMATION: 

L  The  SPS  Agreement 

Under  Article  4  of  the  World  Trade 
Organization  (WTO)  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures  (SPS)  (the  SPS 
Agreement),  each  member  nation  of  the 
WTO,  including  the  United  States,  is 
obligated  to  accept  as  equivalent  a  food 
regulatory  system  of  another  country  if 
it  provides  the  same  level  of  health 
protection  as  is  provided  to  consumers 
by  its  own  system. 

Equivalent  regulatory  systems  need 
not  be  identical.  Under  the  concept  of 
equivalence,  the  "sanitary  or 
phytosanitary  measures"  used  by  an 
exporting  country  may  differ  from  the 
measures  applied  domestically  by  an 
importing  country  so  long  as  these 
measures  "achieve  the  importing 


■Member's  appropriate  level  of  sanitary 
or  phytosanitary  protection."  According 
to  the  SPS  Agreement,  "sanitary  or 
phytosanitary  measures"  include  all 
relevant  laws,  decrees,  and  regulations; 
as  well  as  procedures  relating  to  end- 
product  criteria,  processes  and 
production  methods,  testing,  and 
inspection.  Essentially,  SPS  measures 
include  virtually  any  measure  to  protect 
human  health  arising  from  risks  in  food. 

Under  the  SPS  Agreement,  the  burden 
of  demonstrating  that  equivalence  exists 
rests  with  the  exporting  country.  The 
importing  country  has  the  right  to 
decide  for  itself  whether  the  regulatory 
system  of  the  exporting  country  is 
equivalent  to  its  own  or  is  inadequate  to 
achieve  "the  importing  Member's 
appropriate  level  of  sanitary  or 
phytosanitary  protection,"  or  that 
inadequate  evidence  has  been  provided 
to  demonstrate  equivalence.  The  SPS 
Agreement  specifies  that  exporting 
countries  allow  "reasonable  access"  to 
the  importing  country  to  inspect  or 
carry  out  other  procediu^s  for 
evaluating  equivalence.  If  the  exporting 
country  can  demonstrate  equivalence, 
the  importing  country  "shall  accept"  the 
exporting  country's  system  as 
equivalent. 

Additionally,  each  member  country  is 
obligated  to  "enter  into  consultations" 
with  a  requesting  country  "with  the  aim 
of  achieving  bilateral  and  multilateral 
agreements  on  recognition  of  the 
equivalence  of  specified  sanitary  or 
phytosanitary  measures."  Although  the 
SPS  Agreement  does  not  require  that 
every  finding  of  equivalence  of  a 
measure  or  system  of  measures  between 
countries  should  result  in  a  bilateral  or 
multilateral  agreement,  the  SPS 
Agreement  does  require  that  members 
consult,  if  requested,  with  that  potential 
goal. 

A  number  of  exporting  nations  have 
requested  that  the  United  States  enter 
into  consultations  with  them  for  the 
purpose  of  developing  equivalence 
agreements  for  seafood.  One  reason  for 
these  requests  is  that  FDA  regulations 
for  seafood  (part  123  (21  CFR  part  123)) 
mandate  responsibilities  for  importers 
that  are  deemed  to  be  met  whenever  an 
equivalence  agreement  exists  that  covers 
the  seafood  products  being  imported 
into  the  United  States.  These  regulations 
become  effective  December  18,  1997  (60 
FR  65096  to  65202,  December  18,  1995). 

Equivalence  for  other  types  of 
products  is  being  discussed  with 
exporting  countries  at  their  request. 
Similarly,  the  United  States  is  seeking 
equivalence  determinations  from  certain 
countries  to  which  it  exports  food 
products. 


It  would  be  useful,  therefore,  for  FDA 
to  articulate  how  it  intends  to  carry  out 
equivalence  determinations.  FDA  has 
decided  that  the  best  way  to  do  so  is  by 
developing  and  publishing  criteria  that 
the  agency  intends  to  apply  in 
determining  whether  equivalence  exists 
between  the  U.S.  food  regulatory  system 
and  that  of  an  international  trading 
partner  whose  regulatory  system  is  not 
essentially  identical  to  the  U.S.  system. 

FDA  intends  these  criteria  as 
guidelines  that  represent  the  agency's 
current  thinking  on  equivalence  for  the 
SPS  Agreement.  The  guidelines  do  not 
create  or  confer  any  rights  for  or  on  any 
person  and  do  not  operate  to  bind  FDA 
or  the  public. 

n.  Potential  for  Public  Health  and 
Other  Benefits  From  Equivalence 

FDA  takes  the  view  that  equivalence 
in  food  safety  measures  between  the 
United  States  and  its  international 
trading  partners  can  be  beneficial  and 
should  be  fostered  for  its  own  sake.  As 
countries  achieve  equivalence  with  the 
U.S.  advanced  regulatory  system, 
consumers  in  this  country  will  have 
greater  assurance  that  imported  foods 
are  as  safe  and  wholesome  as 
domestically  produced  foods. 

The  situation  with  food  imports  into 
the  United  States  provides  an  excellent 
example  of  the  desirability  of  achieving 
equivalence  between  the  United  States 
and  its  trading  partners.  Food  is 
imported  into  the  United  States  from 
around  the  world  and  the  number  of 
formal  customs  entries  every  year  is- 
about  1.5  million. 

For  the  most  part,  FDA's  inspections 
of  food  processing  facilities  in  other 
countries  can  occur  only  on  a  limited 
basis.  Foreign  inspections  are  extremely 
costly  and  usually  are  not  undertaken 
without  an  invitation  from  the  foreign 
country.  FDA  does  make  a  consistent 
effort  to  inspect  the  foreign  processors 
of  some  types  of  products,  such  as 
infant  formula,  but  the  number  of  such 
processors — and  thus  the  numtier  of 
such  inspections — is  relatively  low. 

FDA's  traditional  surveillance  system 
for  food  imports  has  largely  consisted  of 
reviewing  customs  entries,  engaging  in 
field  examinations  and  collecting 
samples  for  laboratory  analysis,  and 
placing  products  with  a  history  of 
problems  on  detention  without  physical 
examination.  While  FDA  performs 
either  an  electronic  screening  or  a 
dociunentary  review  of  virtually  all 
customs  entries  with  the  help  of 
automated  systems,  the  agency  can 
physically  examine  only  a  very  small 
percentage  of  these  entries.  Huge  sums 
of  money  woidd  be  needed  to  enable 
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FDA  to  increase  its  physical 
examination  and  sampling  program. 

Where  equivalence  nas  been 
determined  to  exist,  however,  the  work 
of  the  foreign  regulatory  authority 
should  serve  to  help  ensure  the  safety  of 
imports  for  U.S.  consumers  Since  the 
foreign  inspection  system  will  have 
been  found  to  be  equivalent  to  FDA's 
inspection  system,  FDA  will  be  able  to 
rely  on  the  results  of  the  foreign 
inspection  system. 

The  possibility  of  equivalence 
agreements  between  and  among 
international  trading  partners,  with 
rights  and  benefits  that  accrue  to  the 
parties  involved,  provides  an  incentive 
for  countries  to  improve  their  regulatory 
systems  and  the  public  health  of  their 
food  exports  as  a  means  of  achieving 
equivalence  with  more  advanced 
regulatory  systems.  As  equivalence  is 
achieved,  and  agreements  are  reached 
recognizing  the  achievement  of 
equivalence,  trade  is  likely  to  flow  more 
freely  because  of  the  reduced  need  by 
importing  countries  to  engage  in 
resource-intensive  sampling  and 
examination  of  products  being  offered 
for  entry  from  countries  with  equivalent 
systems.  For  the  United  States, 
equivalence  agreements  will  also  mean 
that  FDA  will  be  able  to  target  the 
limited  resources  it  has  for  imports 
toward  products  from  countries  that 
have  not  been  determined  to  be 
equivalent.  Thus.  FDA  will  be  able  to 
use  its  resources  more  efficiently  and 
effectively.  U.S.  industry  can  also 
benefit  from  these  agreements  because 
in  those  cases  where  the  U.S.  system  is 
found  to  be  equivalent  to  that  of  its 
trading  partners,  acceptance  of  U.S. 
products  by  those  countries  is  assured. 
The  purposes  and  types  of  equivalence 
agreements  are  described  later  in  this 
notice. 

Finally,  where  equivalence  exists  and 
is  acknowledged  in  an  agreement,  there 
will  be  no  need  under  many 
circumstances  for  importing  nations  to 
continue  to  require  certificates  from  the 
competent  regulatory  authority  of  the 
exporting  country  to  accompany  each 
shipment.  (FDA  does  not  generally 
require  that  imported  products  be 
accompanied  by  certificates;  however, 
there  is  an  increasing  trend  for  foreign 
countries  to  require  such  certificates.) 
Where  there  is  recognition  that  the 
exporting  country's  system  provides  an 
appropriate  level  of  sanitary  or 
phytosanitary  protection,  the  issuance 
of  certificates  for  specific  products 
would  represent  a  needless  expenditure 
of  public  health  resources  with  no 
obvious  advantage  to  consumers  or  to 
industry.  Adequate  assurances  may  be 
achieved  by  providing  lists  of  food 


processors  that  are  in  good  standing 
with  the  regulatory  authority  of  the 
exporting  country  or  similar 
information. 

m.  Problem  Solving  Agreements  vs. 
Equivalence  Agreements 

FDA  has  experience  developing  and 
entering  into  bilateral  agreements  with 
trading  partners  for  the  purpose  of 
providing  assurance  that  food  from 
those  countries  will  be  safe  for  U.S. 
consumers.  However,  these  agreements 
have  focused  on  assuring  compliance 
with  U.S.  requirements  by  the  foreign 
regulatory  authority  for  foods  that 
present  high  risks  or  that  have  had 
persistent  compliance  problems,  rather 
than  on  whether  the  regulatory  systems 
were  equivalent.  Such  agreements 
involve  the  application  of  virtually 
identical  measures  by  the  exporting  and 
importing  country  to  the  subject 
commodity  or  compliance  with  specific 
end-product  criteria  to  address  a  food 
safety  problem. 

For  example,  FDA  has  several 
longstanding  Memoranda  of 
Understanding  (MOU's)  with  nations 
that  export  raw  molluscan  shellfish  to 
the  United  States.  Under  these  MOU's, 
each  country  has  agreed  to  abide  by  the 
same  detailed  standards  for  regulating 
the  growing  and  harvesting  of  raw 
molluscan  shellfish  that  U.S.  States 
have  agreed  to  follow.  These  countries 
have  entered  into  such  MOU's  in  order 
to  have  access  to  the  U.S.  market.  Under 
a  Federal-State  cooperative  arrangement 
for  raw  molluscan  shellfish,  the 
National  Shellfish  Sanitation  Program 
(NSSP),  FDA  lists  the  processors  who 
have  been  found  to  be  in  compliance  by 
States  and  countries  that  have  a 
shellfish  program  that  meets  the  NSSP 
standards.  States  decide  what  shipments 
of  shellfish  they  will  act  against  based 
on  whether  the  processor  of  the 
shellfish  is  included  on  FDA's  list. 
Recently,  some  of  the  countries  with 
MOU's  have  expressed  an  interest  in 
converting  their  MOU's  from 
compliance-type  agreements  to 
equivalence  agreements  to  permit  some 
variations  from  the  details  of  the  U.S. 
program. 

FDA  has  also  periodically  entered 
into  MOU's  or  other  less  formal 
agreements  with  countries  that  have  a 
significant  volume  of  trade  with  the 
United  States  in  certain  products  but 
have  developed  chronic,  safety-related 
problems  with  these  products.  In  these 
cases,  the  agreement  is  intended  to 
correct  these  problems.  Examples 
include  agreements  aimed  at  the  control 
of  excessive  levels  of  lead  and  cadmium 
leaching  from  ceramicware  for  food  use. 
the  control  of  pesticide  residues  in 


certain  types  of  fruits,  and  the  control  of 
pathogenic  microorganisms  in  soft 
ripened  cheese  and  certain  dried  milk 
products. 

Traditionally,  FDA  has  assigned  a 
higher  priority  to  agreements  targeted 
toward  solving  specific  problems  than  it 
has  to  recognizing  foreign  food  control 
systems  as  providing  the  same  level  of 
protection  as  those  in  the  United  States. 
This  policy  of  favoring  problem  solving 
agreements  over  others  is  set  forth  in 
FDA's  Compliance  Policy  Guide  (CPG) 
section  100.900,  Attachment  A,  which 
contains  the  agency's  criteria  for  how  it 
will  prioritize  international  MOU's. 

In  December  1995,  FDA  entered  into 
a  compliance-based  Cooperadve 
Arrangement  with  the  New  Zealand 
Ministries  of  Agriculture  and  Health  for 
the  purpose  of  ensuring  the  safety  of 
fish  and  fishery  products  traded 
between  the  two  countries. 
Significantly,  it  was  not  a  problem 
solving  agreement.  Rather,  it  recognized 
that  the  strong  regulatory  systems  in  the 
United  States  and  New  Zealand 
enhanced  the  likelihood  that  products 
bom  each  country  would  comply  with 
the  regulatory  requirements  of  the  other. 
The  participants  agreed  to  take  this 
recognition  into  account  in  determining 
the  frequency  of  border  checks  for  fish 
and  fishery  products  traded  between  the 
United  States  and  New  Zealand.  While 
this  arrangement  was  not  intended  to  be 
an  equivalence  agreement,  it  does  reflect 
the  principle  that  the  employment  of 
comparable,  high-standard  regulatory 
systems  by  international  trading 
partners  can  enable  each  nation  to 
enhance  the  public  health  protection  of 
its  consumers  and  shift  inspectional 
resources  to  other,  more  risky,  products. 

Although  FDA  continues  to  see  merit 
in  narrowly  focused,  problem  solving 
MOU's,  the  agency  also  sees  value  in 
pursuing  equivalence  agreements. 
Therefore,  FDA  is  considering  revising 
CPG  section  100.900,  Attachment  A. 
"Food  and  Drug  Administration  Criteria 
for  Memoranda  of  Understanding"  to 
add  recognition  of  equivalence  as  a 
basis  for  entering  into  agreements  with 
foreign  governments.  Should  the  agency 
choose  to  do  so.  it  will  issue  a  separate 
notice  to  that  effect,  with  an  opportunity 
for  public  comment. 

IV.  Possible  Forms  that  Equivalence 
Agreements  Could  Take 

There  are  several  possible  forms  that 
equivalence  agreements  could  take, 
depending  upon  the  relevant 
circumstances. 
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A.  "One-Way"  Agreements  vs. 
Way"  Agreements 


•Two- 


Equivalence  agreements  can  involve 
simultaneous  determinations  by  two 
countries  that  their  regulatory  systems 
are  equivalent  to  one  another  ("two- 
way"  agreements).  This  is  the  favored 
type  of  agreement  from  FDA's 
standpoint.  A  determination  that  a 
trading  partner's  regulatory  system  is 
equivalent  to  the  U.S.  system  means  that 
imports  from  that  country  have  been 
produced  under  circumstances  that 
provide  U.S.  consumers  with  the  same 
level  of  protection  as  domestic  products. 
A  determination  by  the  trading  partner 
that  the  U.S.  system  is  equivalent  to  its 
system  helps  ensure  that  exports  from 
the  United  States  will  flow  freely  to  the 
country  in  question.  It  will  be  FDA's 
policy  to  negotiate  "two-way" 
agreements  whenever  practicable. 

FDA  may,  however,  enter  into  "one- 
way" agreements  as  appropriate.  A 
"one-way"  agreement  would  involve  a 
finding  by  only  one  country  that  the 
regulatory  system  of  a  foreign 
government  was  equivalent  to  its  own. 
A  "one-way"  agreement  would  be 
appropriate  where  there  existed, 
essentially,  a  one  way  flow  of  trade  in 
the  commodities  that  were  subject  to  the 
agreement.  A  "one-way"  agreement 
might  also  be  entered  into  as  a 
temporary  measure  when  one  country 
was  prepared  to  find  a  trading  partner's 
system  equivalent  to  its  own,  but  the 
other  country  was  not  yet  able  to  make 
a  similar  determination.  Instead  of 
delaying  the  agreement  until  a  "two- 
way"  agreement  could  be  completed, 
the  two  countries  could  decide  to  agree 
in  "one-way"  stages. 

B.  All  Products  or  Processors  vs.  Some 
Products  or  Processors 

FDA  may  negotiate  equivalence 
agreements  that  encompass  some  or  all 
foods  being  exported  to  the  United 
States  from  a  foreign  country,  but  will 
generally  focus  on  agreements  that  cover 
one  or  two  food  categories  with  a  high 
trade  volume.  As  indicated  earlier,  FDA 
expects  that  many  of  the  initial  food- 
related  equivalence  evaluations  will 
involve  fish  and  fishery  products.  (The 
U.S.  imports  about  55  percent  of  the 
seafood  it  consumes.)  Such  evaluations 
will  not  consider  whether  the  regulatory 
system  of  the  foreign  country  is 
equivalent  for  other  products. 

Even  within  the  category  of  products 
being  considered  for  an  agreement  (e.g., 
fish  and  fishery  products),  equivalence 
may  exist  for  some  of  those  products  but 
not  for  others.  In  those  cases,  FDA 
would  enter  into  equivalence 
agreements  that  cover  only  those 


products.  An  agreement  of  this  nature 
would  not  preclude  trade  in  the 
remaining  products,  but  such  trade 
would  be  outside  the  scope  of  the 
agreement  and  thus  likely  subject  to 
more  intense  scrutiny  at  ports  of  entry. 
The  two  most  predictable  situations  in 
which  a  limited  equivalence 
determination  is  likely  are:  (1)  Where 
the  regulatory  system  of  the  foreign 
country  is  designed  to  achieve,  or  is 
only  capable  of  achieving,  equivalence 
for  some  products  but  not  for  others; 
and  (2)  where  U.S.  standards  for  certain 
products  are  more  stringent  than  those 
of  the  foreign  country  so  as  to  rule  out 
equivalence  for  those  products. 

The  same  principle  should  hold  true 
for  processors  as  well  as  for  products. 
Some  countries  have  a  mix  of  modem, 
relatively  advanced  processing 
operations  and  other  operations  that  are 
much  less  so,  and  a  regulatory  structure 
capable  of  achieving  equivalence  only 
with  regard  to  the  advanced  processors. 
Other  countries  differentiate  between 
food  processors  that  are  licensed  to 
export,  and  processors  that  are  not  so 
licensed.  In  any  case,  it  is  important  to 
remember  that  the  agreement  is  between 
the  United  States  and  the  government  of 
the  foreign  country  and  not  with 
individual  processors  or  other  private 
entities. 

C.  "Piggy  Back"  ('Triangular") 
Agreements 

FDA  is  interested  in  exploring  the 
concept  of  "piggy  back"  equivalence 
agreements  (also  referred  to  as 
"triangular"  agreements).  Under  this 
concept,  two  countries  that  have 
established  an  equivalence  agreement 
would  agree  that  additional  agreements 
between  either  of  the  countries  and  a 
third  country  would  be  recognized  by 
both  countries.  Thus,  if  FDA  had  both 
an  equivalence  agreement  with  Country 
"A"  and  a  "piggy  back"  arrangement 
with  Country  "A,"  and  Country  "A" 
had  an  equivalence  agreement  with 
Country  "B,"  FDA  would  recognize  that 
Country  "B"  is  equivalent  to  the  United 
States  in  part  on  the  basis  of  Country 
"A's"  finding. 

For  such  a  system  to  work,  a  basis 
must  exist  for  FDA  to  have  found  on  its 
own  that  Country  "B's"  system  was 
equivalent  to  the  U.S.  system.  Among 
other  things,  FDA  would  have  to  have 
a  high  level  of  confidence  in  Country 
"A's"  ability  to  make  an  equivalence 
determination,  based  on  a  detailed 
knowledge  of  Country  "A's"  verification 
and  audit  capabilities.  This  knowledge 
and  confidence  could  be  acquired 
through  a  mutual  undertaking  of  audit 
responsibilities  and  a  sharing  of  the 
results  of  audits.  There  would  always 


have  to  be  some  form  of  confirmation  by 
FDA  that  equivalence  exists  along  with 
an  adequate  administrative  record  to 
support  a  finding  of  equivalence. 

If  such  an  arrangement  could  be 
established,  it  would  provide  enhanced 
incentives  for  countries  to  achieve 
equivalence  with  the  most  advanced 
regulatory  systems  because  a  finding  of 
equivalence  with  one  advanced  country 
could  hasten  equivalence  with  other 
advanced  countries.  Obviously,  a  "piggy 
back"  system  would  also  permit  a 
significant  public  health  gains  and 
resource  savings  for  countries  in 
negotiating  equivalence  agreements. 

Some  experience  with  equivalence 
agreements  will  be  needed  before  FDA 
could  enter  into  "piggy  back" 
agreements.  The  agency  invites  public 
comment  on  this  issue. 

V.  The  Equivalence  Agreement  Process 

FDA  contemplates  a  process  that  will 
involve  a  paper  review,  an  on-site 
verification  review,  and  public  notice 
and  comment  in  making  a 
determination  that  a  foreign  country's 
regulatory  system  is  equivalent.  The 
paper  review  would  compare  the  U.S. 
system  of  laws,  regulations,  standards, 
regulatory  practices  and  procedures, 
and  all  other  relevant  matters  with  those 
of  the  foreign  country  based  on 
information  provided  by  the  foreign 
government.  The  review,  which  would 
be  carried  out  by  FDA  in  the  United 
States,  is  expected  to  consist  in  part  of 
a  side-by-side  comparison  of  the 
elements  of  the  U.S.  system  and  the 
elements  of  the  foreign  system  to 
determine  what  similarities  and 
differences  exist  between  the  two 
systems  and  to  provide  the  basis  for  an 
assessment  of  the  significance  of  the 
differences.  This  paper  review  will 
cover  both  the  foreign  country's 
requirements  for  industry  and  its 
inspection  system. 

If  the  paper  review  shows  that  the  two 
systems  may  be  equivalent,  the  results 
of  this  paper  review  will  fonn  the  basis 
for  one  or  more  on-site  visits  to  verify 
the  results  of  the  paper  review  and  to 
obtain  whatever  additional  information 
may  be  necessary.  The  purpose  of  an  on- 
site  visit  would  not  be  to  inspect  the 
processors  in  that  country,  although  it  is 
expected  to  include  visits  to  some 
processors,  but  rather  to  verify  that  the 
foreign  regulatory  system,  including  its 
plant  inspection  system,  is  functioning 
as  indicated  in  the  paper  review.  The 
on-site  visit  is  an  audit  of  the  system, 
not  an  audit  of  foreign  processors. 

FDA  would  then  make  a  preliminary 
determination  of  whether  equivalence 
exists  and  would  publish  this 
preliminary  determination  in  a  notice 
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for  public  comment  in  the  Federal 
Register.  FDA  is  under  an  obligation  to 
do  so  in  accordance  with  Pub.  L.  103- 
465,  the  implementing  legislation  for 
U.S.  participation  in  WTO  agreements. 
This  law  states: 

If  the  Commissioner  |of  Food  and  Drugs) 
proposes  to  issue  a  determination  of  the 
equivalency  of  a  sanitary  or  phytosanitary 
measure  of  a  foreign  country  to  a  sanitary  or 
phytosanitary  measure  of  the  Food  and  Drug 
Administration  that  is  not  required  to  be 
promulgated  as  a  rule  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  or  other  statute 
administered  by  the  Food  and  Drug 
Administration,  the  Commissioner  shall 
publish  a  notice  in  the  Federal  Register  that 
identifies  the  basis  for  the  determination  that 
the  measure  provides  at  least  the  same  level 
of  sanitary  or  phytosanitary  protection  as  the 
comparable  Federal  sanitary  or  phytosanitary 
measure.  The  Commissioner  shall  provide 
opportunity  for  interested  persons  to 
comment  on  the  notice.  The  Commissioner 
shall  not  issue  a  final  determination  on  the 
issue  of  equivalency  without  taking  into 
account  the  comments  received. 

FDA  is  committed  to  this  public 
process  and  intends  that  Federal 
Register  notices  published  in 
accordance  with  this  requirement  will 
provide  the  public  with  a  hill 
explanation  of  why  FDA  has  tentatively 
concluded  that  equivalence  exists  in  a 
given  situation.  This  explanation  should 
cover,  at  a  minimum,  both  the  results  of 
the  paper  review  and  a  summary  of  the 
on-site  visit.  The  final  determination 
will  take  into  account  the  comments 
received. 

VI.  Fundamental  Principles 

In  determining  whether  equivalence 
exists  and  in  entering  into  any 
agreements  on  equivalence,  FDA 
intends  to  be  guided  by  several  basic 
principles.  These  include  the  following: 

A.  Transparency  of  Process  and 
Reasoning 

As  indicated  above,  the  factual  basis 
for  a  determination  of  equivalence  must 
be  publicly  available  and  clearly 
understood.  To  the  extent  that  FDA  is 
looking  to  foreign  regulatory  authorities 
to  help  to  ensure  the  safety  of  food  for 
U.S.  consumers,  the  public  has  a  right 
to  review  and  understand  the  basis  for 
FDA's  action.  Consumer  confidence  in 
food  depends  in  large  measure  on  the 
confidence  it  has  in  the  regulatory 
safeguards  that  exist  for  that  food. 

B.  No  Loosening  of  Standards 

U.S.  standards  will  not  be  relaxed  to 
facilitate  a  finding  of  equivalence.  For 
example,  products  that  contain 
unapproved  additives  or  that  contain 
poisonous  or  deleterious  substances  in 
amounts  sufficient  to  render  them 
adulterated  under  Federal  law  will  be 


adulterated  even  if  an  equivalence 
agreement  exist*.  Unless  the  foreign 
country  can  provide  reasonable 
assurance  that  its  products  will  meet 
these  standards  (i.e..  will  not  be 
adulterated),  equivalence  will  not  be 
possible,  at  least  for  those  products. 

C.  Fundamental  Fairness  and 
Consistency 

Processing  requirements  that  are 
essential  for  the  production  of  safe  food 
are  germane  to  both  domestic  products 
and  products  that  are  imported  into  the 
United  States,  although,  as  discussed 
later,  equivalence  may  permit 
appropriate  latitude  regarding  the 
details. 

D.  Adequate  Verification 

If  FDA  has  entered  into  an 
equivalence  agreement,  the  agency  must 
engage  in  adequate  ongoing  verification, 
including  appropriate  checking  of 
imports,  to  ensure  that  equivalence 
continues  to  exist.  FDA  cannot  rely 
solely  on  foreign  regulatory  authorities 
to  ensure  that  equivalence  is 
maintained.  Presumably  this  principle 
will  hold  true  for  the  foreign  regulatory 
authority  as  well. 

VII.  What  Is  Equivalence? 

A.  United  States  Levels  of  Protection 

As  stated  in  section  I  of  this 
document,  according  to  the  SPS 
Agreement,  equivalence  is  achieved 
when  an  exporting  country's  measures 
meet  an  importing  country's 
"appropriate  level  of  sanitary  or 
phytosanitary  protection,"  even  though 
those  measures  are  not  the  same  as 
those  of  the  importing  country.  A  level 
of  protection  can  be  viewed  in  terms  of 
the  limitation  on  risk  that  a  society 
requires  relative  to  a  particular  hazard 
or  hazards. 

In  the  United  States,  the  appropriate 
levels  of  sanitary  or  phytosanitary 
protection  for  the  foods  regulated  by 
FDA  are  governed  by  the  very  broad, 
qualitative  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
and  the  regulations  issued  under  it, 
which  state  the  circumstances  in  which 
a  product  will  be  deemed  to  present  an 
unacceptable  risk  to  U.S.  consumers, 
i.e.,  will  be  deemed  to  be  "adulterated." 
For  example,  a  food  additive  will  be 
deemed  to  adulterate  a  food  unless  it  is 
approved  for  use  in  that  food  (section 
402(a)(2)(C)  of  the  act  (21  U.S.C. 
342(a)(2)(c)))  based  on  a  showing  that 
there  is  a  "reasonable  certainty"  that  no 
harm  will  result  from  its  becoming  a 
component  of  the  food  (section  409(a)  of 
the  act  (21  U.S.C.  348(a))  and  §  170.3(i) 
(21  CFR  170.3(i))).  Food  is  also 


adulterated  if  it  is  contaminated  with  an 
added  poisonous  or  deleterious 
substance  "which  may  render  it 
injurious  to  health"  (section  402(a)(1)  of 
the  act).  The  act  has  several  other 
adulteration  provisions,  including 
provisions  that  apply  in  specific 
situations,  such  as  in  the  preparation  of 
infant  formula  and  the  use  of  color 
additives.  Sometimes,  as  with  food 
additives,  the  act  (a  food  additive  must 
be  "safe"  under  section  409)  and  the 
regulations  (definition  of  "safe"  in 
§  170.3(i))  must  be  read  together. 

These  governing  provisions  express 
levels  of  protection  in  terms  of 
overarching  public  health  standards. 
However,  in  considering  a  particular 
risk  or  types  of  risks,  these  broadly 
stated  standards  need  further 
elaboration  to  provide  understanding  of 
how  they  apply.  For  example,  a 
determination  of  whether  there  is  a 
reasonable  certainty  of  no  harm  from  the 
use  of  a  food  additive  is  dependant  on 
an  operational  definition  of  that 
standard  that  facilitates  its  application 
to  a  specific  food  use  of  a  substance. 
Operational  definitions  can  be  found  in 
various  places,  ranging  from  the 
explanatory  materials  that  are 
developed  in  rulemaking  (i.e., 
preambles)  to  the  codified  text  of  a  rule 
(see  §§  170.3, 170.20,  and  170.22  (21 
CFR  170.20  and  170.22)).  to  guidance 
materials,  and  even  to  judicial 
decisions. 

For  example,  the  operational 
definition  for  "reasonable  certainty  of 
nc  harm"  from  the  use  of  a  food 
additive  involves  determining  the 
exposure  to  that  additive  that  will  not 
produce  adverse  effects  in  humans.  This 
level  is  obtained  through  the  application 
of  an  appropriate,  scientifically  based, 
safety  factor  (e.g.,  100-fold,  as  provided 
in  §  170.22)  to  the  lowest  no-effect  level 
observed  in  a  toxicological  study  in 
animals.  As  can  be  seen  from  this 
example,  the  level  of  protection  afforded 
by  the  law  of  the  United  States  is  the 
protection  that  emerges  when  a  broad, 
statutory  public  health  standard  is 
applied,  through  an  operational 
definition,  to  a  particular  risk. 

Operational  definitions  serve  as  a 
bridge  between  the  underlying  standard 
and  the  measures  that  are  developed  to 
achieve  the  desired  level  of  protection. 
In  the  above  example,  the  primary 
measure  that  the  United  States  uses  to 
achieve  its  level  of  protection  for  food 
additives  is  an  approved  level  of  the 
additive  that  is  permissible  in  a 
particular  food. 

Quantification  is  not  the  only  way  to 
provide  a  level  of  protection,  and  in 
many  situations  quantification  is  not 
practical.  An  excellent  example  of  a 
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level  of  protection  that  is  qualitative 
rather  than  quantitative  is  that  provided 
by  the  food  safety  processing  system 
knowrn  as  Hazard  Analysis  Critical 
Control  Point  (HACCP),  which  FDA  has 
mandated  for  the  processing  of  seafood. 
The  statutory  standard  from  which  this 
protection  derives  states  that  food 
should  not  be  prepared,  packed,  or  held 
under  conditions  "whereby  it  may  have 
been  rendered  injurious  to  health" 
(section  402(a)(4)  of  the  act).  Concerns 
about  the  conditions  under  which 
seafood  is  processed  led  FDA  to 
conclude  that  to  give  this  standard 
meaning  in  the  circumstances  under 
which  seafood  is  processed,  it  would  be 
necessary  to  impose  a  prevention- 
oriented  system  of  food  safety  controls 
which  would  operate  to  define  the 
statutory  standard  by  ensuring  that 
hazards  are  identified  in  advance  and 
then  prevented  or  reduced  to  an 
acceptable  level  through  the  application 
of  several  specific  principles  (see  the 
preamble  to  FDA's  seafood  regiUations 
(60  FR  65096).  The  primary  measure  by 
which  this  level  of  protection  is 
achieved  is  a  regulation  that  requires 
that  food  processors  establish  and 
operate  under  such  a  system  (21  CFR 
part  123). 

B.  Measures  for  Achieving  U.S.  Levels  of 
Protection 

As  the  previous  examples 
demonstrate,  the  United  States  provides 
protections  both  through  outcome 
(whether  the  food  contains  an 
unapproved  substance  or  an  undesirable 
substance  in  sufficient  quantity  to 
adulte'-ate  it)  and  method  of  production 
(i.e.,  whether  the  conditions  under 
which  a  food  is  prepared,  packed,  or 
held  are  conducive  to  producing  a  safe 
product).  It  is  important  to  recognize 
that  food  is  adulterated  under  U.S.  law 
unless  there  is  adherence  to  all 
applicable  protections.  A  food  might  be 
free  of  contaminants,  and  thus  be 
consistent  with  the  protections 
extended  by  law  in  that  respect,  but  still 
be  adulterated  under  section  402(A)(4) 
of  the  act  because  it  was  processed 
under  insanitary  conditions  whereby  it 
may  have  become  contaminated. 

Thus,  the  U.S.  regulatory  system  for 
food  addresses  both  outcome  and 
processing.  As  a  practical  matter, 
therefore,  FDA  would  expect  that 
another  country's  SPS  measures  must 
also  address  both  outcome  and 
processing  if  those  measures  are  to 
provide  assurance  that  food  offered  for 
export  to  the  United  States  meets  the 
U.S.  level  of  protection. 
1.  Outcome 

In  establishing  and  enforcing 
tolerances,  or  maximum  residue  levels 


(N4RL's),  for  food  contaminants  or 
residues  of  pesticides  or  veterinary 
drugs  in  foods  as  risk  management 
measures,  the  United  States  ensures  that 
its  levels  of  protection  are  met.  MRL's 
are  based  on  assessments  of  the  risks  to 
human  health  and  specifically  to  the 
health  of  U.S.  consumers.  These 
assessments  take  into  account  factors 
such  as  toxicity,  expected  residue  levels 
based  on  labeled  use  of  the  product,  and 
expected  dietary  exposures  based  on  the 
U.S.  diet. 

As  these  factors  suggest,  the  U.S. 
MRL's  are  based  in  part  on  domestic 
circumstances.  It  is  not  clear  how  a  less 
stringent  MRL  could,  alone,  address 
these  factors  in  a  way  that  achieves  the 
same  level  of  protection  for  U.S. 
consumers  as  the  U.S.  MRL.  Further, 
food  containing  contaminants  or 
residues  in  excess  of  U.S.  MRL's  are 
deemed  to  be  adulterated  under  U.S. 
law.  Therefore,  as  a  practical  matter,  as 
part  of  evaluating  whether  a  foreign 
regulatory  system  can  be  judged 
equivalent,  the  agency  would  expect 
adequate  assurances  that  U.S.  MRL's 
will  not  be  exceeded  in  those  foods 
being  exported  to  the  United  States. 

It  may  be  possible  for  a  country  with 
a  less  stringent  MRL,  or  no  MRL,  to 
achieve  equivalence,  however,  if  it  can 
demonstrate  that  the  products  that  it 
exports  to  the  U.S.  will  not  contain 
contaminants  in  excess  of  the  U.S.  MRL. 
If,  for  example,  the  United  States  has 
established  level  "L"  for  a  particular 
contaminant  in  a  food,  an  exporting 
country  could  demonstrate  that  the  food 
that  it  exports  to  the  United  States  will 
not  contain  the  contaminant  because 
conditions  do  not  exist  there  whereby 
the  food  would  be  exposed  to  the 
contaminant  or  contain  levels  in  excess 
oftheU.S.  MRL. 

An  exporting  country  could  also  seek 
to  present  scientific  evidence  to 
demonstrate  that  the  United  States 
could  meet  its  own  level  of  protection 
with  a  less  stringent  MRL.  While 
importing  countries  may  occasionally 
revise  older  MRL's  on  the  basis  of  such 
demonstrations,  FDA  expects  that  these 
revisions  will  occur  only  in  limited 
situations  if  the  importing  country 
already  bases  its  SPS  measures  on 
science,  as  does  the  United  States. 

In  addition  to  tolerances,  or  MRL's, 
which  are  considered  binding  under 
U.S.  law,  FDA  has  provided  "action 
levels"  for  contaminants  as  nonbinding 
guidance  for  FDA,  industry,  and  the 
public  about  the  level  at  which  the 
contaminants  in  question  may  pose  a 
health  risk,  based  on  available  science. 
In  providing  nonbinding  regulatory 
guidance,  FDA  may  choose  to  take 
regulatory  action  when  it  finds  that  an 


action  level  has  been  exceeded  or 
decide  to  exeroise  discretion  based  on 
the  circumstances  and  risks  posed  by 
the  particular  case.  Nevertheless,  the 
manner  in  which  the  action  level  is 
applied  to  domestic  products  and  to 
imports  should  be  the  same,  and  action 
levels  should  be  taken  into  accoiuit 
when  determining  eouivalence. 
2.  Conditions  of  fttjauction 

How  a  product  is  prepared,  packed,  or 
held  can  be  of  great  importance  to  the 
safety  of  the  product.  As  with  the 
issuance  of  tolerances  or  MRL's,  FDA 
periodically  issues  regulations  on  how 
certain  foods  must  be  processed  to 
ensure  that  the  foods  are  safe,  and  that 
U.S.  levels  of  protection  are  met.  The 
agency  engages  in  inspections  of 
processing  establishments  to  determine 
whether  these  processing  requirements 
are  being  carried  out. 

Attention  to  processing  helps  ensure 
that  food  is  safe  by  preventing  potential 
food  safety  problems  and  by  ensuring 
that  processors  are  aware  of  problems 
that  may  develop,  and  that  they  address 
those  problems  when  they  do  occur. 
Sanitary  and  phytosauitaiy  measures  are 
credible  to  the  extent  that  they  decrease 
the  likelihood  that  problems  will  occur, 
or  increase  the  likelihood  that  problems 
will  be  discovered  and  corrected 
quickly,  even  when  the  regulatory 
inspector  is  not  present. 

End-product  testing,  which  measures 
outcome,  caiuiot  generally  be  relied 
upon  exclusively  to  provide  an  adequate 
level  of  protection  because  it  only  tests 
for  a  specific  risk  or  group  of  risks  on 
a  particular  day.  The  results  of  end- 
product  sampling  may  or  may  not  be 
representative  of  the  actual,  continuing 
risk,  depending  upon  product 
uniformity,  the  amount  of  sampling,  and 
other  factors.  Processing  controls 
coupled  with  adequate  verification  by  a 
regulatory  authority  provide  an  essential 
assurance  that  food  will  not  present 
unacceptable  risks.  Processing  controls 
can  assure  that  the  level  of  protection  is 
met  in  many  circumstances  where  end- 
product  testing  alone  realistically 
cannot. 

FDA,  therefore,  has  issued  several 
regulations  that  focus  on  how  food  is  to 
be  processed.  The  overall  purpose  of 
these  regulations  is  to  require  that 
processing  methods  and  equipment  be 
appropriate  to  control  potential  risks. 
The  regulations  take  into  account 
available  scientific  evidence  on  food 
safety  hazards  and  controls,  relevant 
processes  and  production  methods,  and 
relevant  economic  factors,  including 
costs  and  benefits.  One  of  these 
regulations  establishes  basic  sanitation 
principles  and  good  manufacturing 
practices  for  all  foods  ("Current  Good 


30 


Federal  Register  /  Vol.  62,  No.  107  /  Wednesday.  June  4,  1997  /  Notice- 


Manufacturing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Food."  (part  110  (21  CFR  part  110)). 
Others  require  a  specific  processing 
regimen  to  control  a  particular  problem 
or  problems  in  certain  types  of  foods. 
These  regulations  are  key  elements  in 
FDA's  regulatory  system. 

For  purposes  of  equivalence, 
therefore,  FDA  will  be  looking  for  SPS 
measures  established  by  an  exporting 
country  that  fully  address  the  objectives 
and  purposes  of  applicable  FDA 
regulations.  FDA's  examination  may 
occur  on  a  provision-by-provision  basis, 
or  on  some  other  basis,  as  the  agency 
deems  necessary.  To  the  extent  possible, 
for  example,  differences  in  requirements 
affecting  the  actual  physical  dimensions 
or  components  of  equipment  (e.g.,  hand 
washing  equipment  for  employees)  will 
generally  be  less  important  than 
whether  the  broader  public  health 
purposes  or  objectives  to  which  the 
equipment  relates  (i.e.,  personnel 
hygiene)  are  being  adequately 
addressed.  In  any  event,  FDA  will  be 
prepared  to  articulate  the  objectives  or 
purposes  of  its  regulatory  provisions 
during  consultations  on  equivalence 
with  foreign  governments. 

3.  Labeling  and  Other  Special 
Considerations 

FDA  notes  that  the  SPS  Agreement 
includes  labeling  within  its  definition  of 
sanitary  or  phytosanitary  measures.  Not 
all  labeling  falls  within  this  definition, 
however.  Regarding  labeling  that  does 
meet  the  definitfon,  it  is  not  clear  to 
FDA  how  labeling  that  fails  to  meet  U.S. 
requirements  could  be  equivalent  to 
these  requirements.  Therefore,  the 
agency  is  not  offering  criteria  at  this 
time  on  how  such  labeling  could  be 
found  to  be  equivalent  and  invites 
comment  on  whether  differing  SPS 
labeling  requirements  can  be  equivalent, 
and  how  determinations  of  equivalence 
should  be  made. 

Similar  difficulties  may  be  presented 
by  particular  types  of  foods  (e.g.,  infant 
formula  and  medical  foods),  which  are 
subject  to  special  statutory  requirements 
(see  section  412  of  the  act  (21  U.S.C. 
350a)).  Therefore,  FDA  also  requests 
comment  about  how  it  should  handle 
equivalence  determinations  for  those 
types  of  products. 

4.  Elements  of  the  U.S.  Regulatory 
System 

As  indicated  previously,  SPS 
measures  include  laws,  decrees, 
regulations,  and  related  matters.  Clearly, 
the  operations  and  functions  of  a 
country's  regulatory  system,  which 
implements  laws  and  issues  decrees  and 
regulations,  constitute  SPS  measures.  It 
is  thus  necessary  to  identify  the 
elements  of  the  U.S.  regulatory  system 


and  the  purposes  that  these  elements 
serve  in  order  that  foreign  regulatory 
systems  can  be  compared  against  these 
measures  and  purposes. 

For  foods  regulated  by  FDA,  there  are 
essentially  two  layers  of  regulatory 
authority:  Federal  or  national  authority, 
represented  primarily  by  FDA.  with 
regulatory  jurisdiction  over  food  in 
interstate  commerce,  as  broadly  defined 
in  relevant  case  law,  and  individual 
State  and  local  regulatory  systems,  with 
regulatory  jurisdiction  over  food  within 
their  boundaries.  The  State  systems  are 
germane  for  purposes  of  "two  way" 
equivalence  primarily  because  States 
engage  in  regulatory  inspections  of  food 
processors  in  addition  to  those 
conducted  by  FDA.  Inspections,  as 
discussed  below,  are  a  key  element  of 
the  U.S.  regulatory  system. 

The  elements  of  the  U.S.  regulatory 
system  may  be  thought  of  as  falling  into 
two  broad  categories.  The  first  is 
infrastructure,  which  includes 
applicable  law  and  the  government 
bodies  charged  with  implementing  the 
law.  The  second  category  is 
implementation,  or  performance,  which 
relates  to  how  the  infrastructure  actually 
operates  to  prevent  and  control  food- 
related  risks.  It  is  worth  pointing  out 
that,  under  the  U.S.  system,  private  food 
producers  are  responsible  for  producing 
safe  food,  while  government  is 
essentially  responsible  for  verifying  that 
producers  are  meeting  their  obligations 
and  for  taking  remedial  action  when 
they  fail  to  do  so. 

a.  Infrastructure. 

1.  Law.  The  United  States  has  national 
law  that  includes  the  following 
purposes: 

•  To  prohibit  the  introduction  of 
adulterated  or  misbranded  food  into 
commerce; 

•  To  broadly  establish  what 
constitutes  adulteration  and 
misbranding; 

•  To  authorize  national  regulatory 
agencies  with  the  power  to  establish 
standards  for  foods  (including  how  it  is 
prepared,  packed,  and  held),  to  conduct 
mandatory  inspections  of  food 
processors,  to  issue  processing 
requirements  for  food,  and  to  take 
enforcement  action  to  prevent 
adulterated  or  misbranded  food  from 
entering  commerce  and  to  remove  it 
from  any  stage  of  interstate  commerce  if 
found. 

In  order  for  equivalence  to  be 
achieved,  a  foreign  country  needs  to 
have  laws  applicable  to  food  to  be 
exported  to  the  United  States  that 
achieve  essentially  the  same  objectives 
and  will  meet  U.S.  levels  of  protection. 
In  addition,  as  discussed  below,  the 
foreign  country  must  have  the  authority 


to  implement  the  law  in  an  appropriate 
way  and  must  be,  in  fact,  doing  so. 

2.  Regulatory  authority.  The  United 
States  has  national  regulatory  agencies 
that  implement  Federal  food  safety  law 
applicable  to  all  food  in  interstate 
commerce  in  the  United  States, 
including  food  to  be  exported.  Essential 
characteristics  of  these  agencies  include, 
but  are  not  limited  to,  the  following: 

•  A  regulatory  infrastructure  capable 
of,  and  engaged  in,  identifying  existing 
and  potential  public  health  problems 
associated  with  food  and  capable  of 
establishing  appropriate  regulatory 
policy  with  regard  to  such  problems, 
including,  but  not  limited  to.  the 
establishment  of  scientifically-based 
regulatory  standards,  processing 
requirements,  and  guidelines.  This 
capability  includes  the  ability,  either 
within  the  agency  or  through  contact 
with  other  agencies,  to  determine  the 
causes  of  illness  from  foods  that  may  be 
consumed  domestically  or  shipped  for 
export. 

•  An  inspection  infrastructure 
capable  of,  through  appropriate  training 
and  experience,  and  engaged  in 
conducting  mandatory  inspections  of 
commercial  entities  that  prepare,  pack, 
and  handle  food  to  determine  whether 
these  entities  are  meeting  their 
responsibility  to  produce  food  that  is 
not  adulterated.  Inspections  should 
include  both  observation  and  the  taking 
of  product  samples  for  laboratory  or 
organoleptic  examination. 

•  A  laboratory  infrastructure  that  is 
capable  of,  and  engaged  in,  analyzing 
samples  to  determine  the  presence  and 
quantity  of  adulterants  that  are 
reasonably  likely  to  affect  food, 
including  but  not  limited  to  pathogens, 
chemicals,  toxins,  and  parasites.  The 
methodologies  used  should  have,  in 
most  cases,  been  approved  or  validated 
by  recognized  entities  that  are 
competent  to  evaluate  such  methods. 
The  competency  of  the  laboratories  to 
use  these  methods  has  been 
appropriately  evaluated  and  maintained 
through  extensive  quality  assurance 
programs. 

•  An  enforcement  infrastructure  that 
is  capable  of,  and  engaged  in,  reviewing 
the  findings  from  inspections  and 
making  rapid  determinations  as  to 
whether  regulatory  action  is  necessary 
to  resolve  existing  or  potential  public 
health  problems.  Where  regulatory 
action  is  necessary,  the  enforcement 
infrastructure  has  available  to  it  a  range 
of  actions  designed  to  remove  violative 
product  from  distribution  and  prevent  a 
recurrence  of  the  problem. 

•  An  internal  monitoring 
infrastructure  to  preserve  the  integrity 
and  credibility  of  the  agency's  food 
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protection  system.  The  infrastructure 
must  be  able  to  issue  and  enforce  rules 
and  procedures  to  promote  ethical 
behavior,  and  to  protect  against  conflict 
of  interest,  among  its  employees. 

In  order  to  be  equivalent  to  the  United 
States,  a  foreign  country  should  have  a 
regulatory  infrastructure  with 
jurisdiction  over  food  to  be  exported  to 
the  United  States  that,  at  a  minimum, 
possesses  these  characteristics.  It  is  not 
necessary  that  these  characteristics 
reside  solely  within  a  single  government 
agency.  They  may  be  performed  by 
multiple  agencies  at  a  national  level  or, 
under  a  Federal-type  system,  by  a 
combination  of  national  and  local 
government  agencies,  as  long  as  there  is 
adequate  assurance  that  the  functions 
are  being  carried  out  adequately  and  in 
a  reasonably  consistent  and  coordinated 
manner. 

Also,  FDA  does  not  rule  out  the 
possibility  that  nongovernment  entities 
might  be  able  to  perform  some 
regulatory  functions  under  strictly 
controlled  circumstances.  When  any 
function  is  performed  by  a 
nongovernment  entity,  such  as  a  private 
inspection  organization,  there  must  be 
sufficient  government  oversight  of  the 
private  organization  to  ensure  that  the 
relevant  regulatory  functions  are  being 
carried  out  adequately  and  in  a  manner 
that  preserves  the  integrity  and 
credibility  of  the  functions.  Ultimate 
regulatory  responsibility  must  continue 
to  rest  with  the  government.  In 
determining  whether  equivalence  exists 
under  such  circumstances,  FDA  would 
expect  the  foreign  government  to  be 
engaged  in  rigorous  oversight  over  the 
nongovernment  entity. 

b.  Implementation. 

Equivalent  implementation  is 
achieved  when  the  foreign  regulatory 
infrastructure  is  carrying  out  its 
functions  in  a  manner  that  provides  a 
reasonable  assurance  that  the  products 
being  offered  for  import  into  the  United 
States  meet  our  country's  levels  of 
protection  and  thus  are  not  adulterated 
under  U.S.  law.  While  FDA  will 
examine  each  function  separately,  the 
decision  as  to  whether  equivalence 
exists  will  be  based  on  a  consideration 
of  whether  the  foreign  country's  system 
as  a  whole  in  some  way  provides  the 
assurances  that  are  provided  by  the  U.S. 
system.  As  indicated  previously,  the 
whole  system  must  be  able  to  provide 
assurances  beyond  those  that  would  be 
provided  solely  through  end-product 
testing. 

This  examination  may  also  take  into 
account  relevant  conditions  in  the 
foreign  country.  For  example,  in 
considering  whether  inspections  occur 
with  sufficient  frequency,  FDA  may 


consider  sanitary  and  other  conditions 
in  that  country,  and  particularly  in 
processing  plants,  that  bear  on  how 
much  on-site  presence  and  intervention 
by  regulatory  authorities  is  necessary  to 
provide  adequate  assurance  that 
adulterated  products  are  not  being 
exported.  Furthermore,  the  degree  to 
which  industry  uses  appropriate 
processing  controls  can  influence  the 
methods  and  procedures  by  which 
government  verifies  compliance. 

When  considering  the  performance  of 
the  country's  regulatory  infrastructure, 
FDA  intends  to  take  into  account 
experience  already  acquired  with  that 
country,  including  historical  data  from 
FDA  monitoring  of  its  products  that  are 
exported  to  the  United  States. 

APPENDIX 

Equivalence  for  Seafood 

Because  FDA  has  already  received 
requests  for  consultations  on  seafood 
from  a  number  of  countries,  the  agency 
is  including  in  this  Appendix  specific 
guidance  on  determining  equivalence 
with  its  seafood  HACCP  regulations  and 
with  other  features  of  its  regulatory 
program  for  seafood.  FDA  may  choose  to 
issue  specific  additional  guidance  for 
other  types  of  food  at  a  later  date. 

A.  HACCP  and  the  Prerequisites 

FDA's  seafood  HACCP  regulations 
declare  that  fish  and  fishery  products  in 
interstate  commerce  are  adulterated  if 
they  are  not  processed  in  accordance 
with  the  principles  of  HACCP  and 
prerequisite  requirements  for  sanitation 
provided  for  therein  (§  123.6(g)), 
regardless  of  whether  the  products  may 
be  otherwise  adulterated.  As  with  other 
regulations,  the  FDA  seafood  HACCP 
regulations  have  the  force  and  effect  of 
law.  The  regulations  apply  to  imports 
into  the  United  States  as  well  as  to 
products  produced  domestically. 

In  the  absence  of  a  determination  of 
equivalence,  imports  must  be  processed 
in  compliance  with  the  regulations.  In 
any  consultations  relating  to 
equivalence,  an  exporting  nation  will  be 
given  the  opportunity  to  demonstrate 
that  its  own  measures  for  the  seafood 
that  is  being  exported  frxjm  it  to  the 
United  States  are  adequate  to  ensure 
that  the  objectives  and  purposes  of  each 
provision  of  the  U.S.  regulations  will  be 
met. 

The  seafood  HACCP  regulations 
require  that  fish  and  fishery  products  be 
processed  under  a  system  of  preventive 
controls  to  ensure  the  safety  of  the  food 
for  human  consumption.  As  part  of  this 
system,  commercial  processors  must 
demonstrate  the  following:  (1)  A 
knowledge  of  safety  hazards  to  which 


their  products  are  subject;  and  (2)  the 
ability  to  identify  and  apply  controls 
that  eliminate  or  minimize  the 
likelihood  of  the  occurrence  of  those 
hazards  in  the  products.  HACCP  is 
essentially  the  opposite  of  end-product 
testing,  which  attempts  to  detect 
problems  after  they  have  occurred.  As  a 
scientifically-based  processing  control 
system,  HACCP  is  able  to  achieve  the 
level  of  protection  deemed  appropriate 
for  the  risks  posed  by  seafood.  End- 
product  testing  or  other  types  of  process 
controls  that  do  not  involve  systematic, 
daily  monitoring  in  conjunction  with 
hazard  analysis,  caimot  achieve  this 
level  of  protection. 

The  preventive  controls  of  HACCP  are 
applied  through  the  application  of  seven 
internationally  recognized  principles, 
all  of  which  are  required  of  seafood 
processors  in  the  FDA  regulations. 
These  are: 

(1)  Conduct  a  hazard  analysis. 

(2)  Identify  the  critical  control  points 
(CCP)  in  the  process.  A  CCP  is  a  point, 
step,  or  procedure  in  a  food  process  at 
which  control  can  be  applied,  and  a 
food  safety  hazard  can,  as  a  result, "be 
prevented,  eliminated,  or  reduced  to 
acceptable  levels. 

(3)  Establish  critical  limits  for 
preventive  measures  associated  with 
each  identified  CCP.  A  critical  limit  is 
the  maximum  or  minimum  value  to 
which  a  physical,  biological,  or 
chemical  parameter  must  be  controlled 
at  a  CCP  to  prevent,  eliminate,  or  reduce 
to  an  acceptable  level  the  occurrence  of 
the  identified  food  safety  hazard. 

(4)  Establish  CCP  monitoring 
reouirements. 

(5)  Establish  corrective  action  to  be 
taken  when  monitoring  indicates  that 
there  is  a  deviation  from  an  established 
critical  limit. 

(6)  Establish  effective  recordkeeping 
procedures  that  document  the  HACCP 
system. 

(7)  Establish  procedures  for 
verification  that  the  HACCP  system  is 
working  correctly. 

These  principles  have  been 
recognized  in  a  Codex  Alimentarious 
Code  of  Practice  for  Food  Hygiene 
guide.  Countries  seeking  a 
determination  of  equivalence  regarding 
seafood  should  have  measures  involving 
a  system  of  preventive  controls  that 
honors  these  seven  principles.  There  is 
latitude  regarding  how  countries 
mandate  and  operate  such  a  system.  For 
example,  FDA  regulations  contemplate  a 
mix  of  processor  and  government 
.  activities  to  fulfill  the  seventh  principle, 
verification.  Hypothetically,  however,  a 
country  electing  to  have  its  regulatory 
agency  conduct  all  verification  activities 
would  be  given  the  opportunity  to 
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UL'inonstrate  that  its  verification 
procedures  meet  the  purposes  and 
objectives  of  the  U.S.  requirement.  It  is 
worth  noting  that  the  purposes  and 
objectives  of  each  provision  of  the 
seafood  HACCP  regulations  are 
addressed  in  the  preambles  to  the 
regulations  when  issued  as  a  proposal 
(59  FR  4142.  January  28.  1994)  and  as 
a  final  rule  (December  18.  1995). 

FDA's  seafood  HACCP  requirements 
do  not  replace  or  supersede  the  Good 
Manufacturing  Practices  regulations  for 
all  foods  in  part  110  (see  section  VII. B. 2 
of  this  document).  These  provisions 
provide  basic  good  manufacturing 
practices  for  all  foods.  Countries  seeking 
a  determination  of  equivalence  must 
always  demonstrate  SPS  measures  that 
meet  the  objectives  and  purposes  of  part 
110,  regardless  of  the  types  of  food  that 
are  to  be  the  subject  of  the  equivalence 
determination. 

In  addition  to  the  seven  principles 
cited  above.  FDA's  seafood  HACCP 
regulations  require  processors  to  engage 
in  a  sanitation  program  as  a  prerequisite 
to  HACCP  (§  123.11).  The  importance  of 
good  sanitation  as  a  prerequisite  to 
HACCP  is  internationally  recognized,  as 
exemplified  by  the  discussions  on  this 
subject  at  the  most  recent  meeting  of  the 
Codex  Alimentarious  Committee  on 
Fish  and  Fishery  Products.  The  FDA 
prerequisite  program  requires 
processors  to  monitor  and  keep  records 
of  how,  on  a  daily  basis,  they  are 
meeting  the  conditions  and  practices 
specified  in  part  110  relating  to  eight 
fundamental  areas  of  sanitation. 
Countries  seeking  equivalence  should 
have  in  place  measures  that  meet  the 
purposes  and  objectives  of  the  U.S. 
prerequisite  requirements  for  sanitation. 

B.  FDAs  Seafood  HACCP  Guidelines 

FDA's  seafood  HACCP  regulations 
provide  the  basic  ground  rules  and 
principles  for  establishing  HACCP 
systems.  For  example,  processors  must 
conduct  a  hazard  analysis  to  determine 
what  hazards  must  be  controlled 
through  the  seven  principles  of  HACCP. 
The  regulations  themselves  contain 
little  detailed  guidance,  however, 
regarding  what  the  result  of  that  hazard 
analysis  should  be  in  a  given  situation. 

It  would  not  be  sufficient  for  a 
seafood  processor  to  implement  a 
HACCP  system  that  failed  to  properly 
identify  all  specific  hazards  that  should 
be  identified  during  the  hazard  analysis 
process  or  that  failed  to  establish 
appropriate  controls  for  those  hazards. 
Therefore,  to  provide  guidance  on  what 
FDA  would  consider  adequate  in 
implementing  the  regulations,  FDA  has 
issued  guidelines  entitled  the  "Fish  and 


Fishery  Products  Hazards  and  Controls 
Guide." 

A  country  seeking  a  determination  of 
equivalence  for  seafood  should  be  able 
to  demonstrate  that  hazards  identified 
by  its  system,  and  the  controls  applied 
to  those  hazards,  are  appropriate  to  the 
purposes  and  objectives  of  the  seven 
principles  of  HACCP.  When  making  the 
determination  for  seafood,  FDA  will  use 
the  "Fish  and  Fishery  Products  Hazards 
and  Controls  Guide"  in  evaluating  the 
exporting  country's  measures  relating  to 
the  identification  of  hazards  and  the 
implementation  of  controls  for  those 
hazards. 

As  with  a  domestic  processor,  the 
exporting  country  has  the  opportunity 
to  demonstrate  that  hazards  are  being 
adequately  addressed  through  controls 
other  than  those  described  in  the 
guidelines.  Moreover,  during 
consultations  with  that  country.  FDA 
would  be  willing  to  consider  arguments 
that  it  is  mistaken  in  its  judgment 
regarding  hazards  and  controls  (just  as 
FDA  is  willing  to  listen  to  arguments  of 
this  nature  from  domestic  processors). 
In  any  event,  there  must  ultimately  be 
agreement  between  the  two  countries  on 
the  outcome  of  hazard  analysis  as  well 
as  on  appropriateness  of  the  other 
elements  of  the  program  (e.g..  the 
adequacy  of  controls  for  the  identified 
hazards). 

At  the  outset.  FDA  plans  to  conduct 
its  reviews  on  a  product-by-product 
basis,  until  such  time  as  the  agency  has 
sufficient  confidence  that  it  is  no  longer 
necessary  to  demonstrate  adequate 
hazard  analysis  and  controls  for  each 
product  to  be  exported  from  a  particular 
country. 

C.  Raw  Molluscan  Shellfish 

The  safety  of  molluscan  shellfish  for 
human  consumption  raw  or  partially 
cooked  involves  special  considerations 
that  must  be  taken  into  account  when 
determining  equivalence.  Because  they 
are  sedentary,  filter-feeding  animals, 
molluscan  shellfish  can  accumulate 
pathogens  and  other  types  of 
contaminants  that  are  harmful  to 
humans.  For  example,  the  positive 
relationship  between  harvesting  areas 
contaminated  by  sewage  pollution  and 
shellfish-borne  enteric  disease  is  well 
established.  Consequently,  the 
condition  of  the  water  from  which  they 
are  harvested  is  critical  to  the  safety  of 
molluscan  shellfish,  especially  those 
that  are  intended  to  be  consumed  raw  or 
partially  cooked. 

The  U.S.  program  to  ensure  the  safety 
of  raw  molluscan  shellfish  centers 
around  a  classification  system  for 
opening  and  closing  molluscan  shellfish 
harvesting  waters.  This  aspect  of  the 


program  is  run  by  the  governments  of 
U.S.  States  that  possess  shellfish 
harvesting  waters.  FDA  audits  and 
evaluates  these  State  programs.  The 
procedures  and  standards  for  classifying 
waters,  and  for  conducting  other  aspects 
of  the  program,  are  in  a  document 
known  as  the  Manual  of  Operations  of 
the  National  Shellfish  Sanitation 
Program.  From  FDA's  perspective,  the 
Manual  of  Operations  has  the  status  of 
a  guideline.  Each  State  in  the  program, 
however,  has  agreed  to  strictly  adhere  to 
it.  Moreover,  each  State  in  the  program 
has  agreed  to  reject  shellfish  that  have 
not  been  grown,  harvested,  or  otherwise 
processed  in  accordance  with  the 
Manual  of  Operations. 

Several  countries  have  entered  into 
MOU's  with  FDA  for  the  export  of  raw 
molluscan  shellfish  to  the  United  States. 
(See  FDA.  International  Cooperative 
Agreements  (November  1996);  available 
from  National  Technical  Information 
Service.)  Under  these  MOU's.  the 
exporting  countries  have  agreed  to 
comply  with  the  Manual  of  Operations, 
as  if  each  were  a  U.S.  State.  Some  of 
these  countries  have  expressed  an 
interest  in  renegotiating  these 
agreements  as  equivalence  agreements 
rather  than  compliance  agreements. 

The  Manual  of  Operations  is 
comprehensive  and  highly  detailed. 
Where  differences  exist  between  an 
exporting  country's  program  and  details 
in  the  Manual  of  Operations,  judgments 
must  be  made  about  the  significance  of 
the  differences.  Equivalence 
determinations  should  focus  on  matters 
of  significance.  A  country  seeking  a 
determination  of  equivalence  with  the 
United  States  for  raw  molluscan 
shellfish  needs  to  demonstrate  that  its 
program  meets  the  purposes  and 
objectives  of  the  Manual  of  Operations 
wherever  a  significant  difference  exists 
between  its  program  and  the  provisions 
of  the  Manual. 

Dated:  May  27.  1997. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  97-14600  Filed  &-3-97:  8:45  am) 
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ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  requiring  manufacturers  of  cranial 
electrotherapy  stimulators  (CES)  to 
submit  to  FDA  a  summary  of.  and 
citation  to,  all  information  known  or 
otherwise  available  to  them  respecting 
the  device,  including  adverse  safety  and 
effectiveness  information  concerning 
the  device  that  has  not  been  submitted 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  FDA  is 
requesting  this  information  in  order  to 
determine  whether  the  classification  of 
the  device  should  be  revised,  or  whether 
a  regulation  requiring  the  submission  of 
a  premarket  approval  application  (PMA) 
for  the  device  should  be  issued.  • 

Efsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule  to 
revoke  the  requirement  that 
manufacturers  of  CES  devices  submit  a 
PMA  or  notice  of  completion  of  a 
product  development  protocol  (PDF)  for 
the  device. 

DATES:  Summaries  and  citations  must  be 
submitted  by  August  14,  1998. 
ADDRESSES:  Submit  summaries  and 
citations  to  the  Documents  Mail  Center 
(HFZ-401),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  M.  Melling,  Center  for  Devices 
and  Radiological  Health,  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  act  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  regulatory 
classes:  Class  I  (general  controls),  class 
II  (special  controls),  and  class  III 
(premarket  approval).  Generally,  devices 
that  were  on  the  market  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been  classified  by  FDA. 
This  notice  refers  to  both  the  devices 
that  were  on  the  market  before  May  28, 
1976,  and  the  substantially  equivalent 
devices  that  were  marketed  on  or  after 
that  date,  as  "preamendments  devices." 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  However, 
submission  of  a  PMA,  or  a  notice  of 
completion  of  a  PDP  is  not  required 


until  90  days  alter  FDA  issues  a  final 
rule  requiring  premarket  approval  for 
the  device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also,  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  r^ulations  of  21  CFR  part  812 
until  the  date  stipulated  by  FDA  in  the 
final  rule  requiring  the  submission  of  a 
PMA  for  that  device.  If  a  PMA  or  a 
notice  of  completion  of  a  PDP  is  not 
filed  by  the  later  of  the  two  dates, 
commercial  distribution  of  the  device  is 
required  to  cease.  The  device  may, 
however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  th«^evice 
complies  with  the  IDE  regulations. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  changed 
the  definition  of  class  II  devices  from 
those  for  which  a  performance  standard 
is  necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness  to 
those  for  which  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  Special 
controls  include  performance  standards, 
postmarket  surveillance,  patient 
registries,  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)),  recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  to  provide  such  assurance. 
Thus,  the  SMDA  modified  the  definition 
of  class  II  devices  to  permit  reliance  on 
special  controls,  rather  than 
performance  standards  alone,  to  provide 
reasonable  assurance  of  safety  and 
effectiveness. 

The  SMDA  also  added  new  section 
515(i)  of  the  act.  This  section  requires 
FDA  to  order  manufacturers  of 
preamendments  class  III  devices  for 
which  no  final  regulation  has  been 
issued  requiring  the  submission  of 
PMA's  to  submit  to  the  agency  a 
summary  of,  and  a  citation  to,  any 
information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  and 
effectiveness  information  which  has  not 
been  submitted  under  section  519  of  the 
act  (21  U.S.C.  360i).  Section  519  of  the 
act  requires  manufacturers,  importers, 
or  distributors  to  maintain  records  and 
to  report  information  that  reasonably 
suggests  that  one  of  its  marketed  devices 
may  have  caused  or  contributed  to  a 
death  or  serious  injury,  or  that  a 
malfunction  of  the  device  is  likely  to 
cause  death  or  serious  injury  on 
recurrence.  Section  515  (ij  of  AB\ict 
also  directs  FDA  to  either  revise^e 
classification  of  the  device  into  class  I 
or  class  II  or  require  the  device  to 
remain  in  class  HI;  and,  for  devices 


remaining  in  class  III,  to  establish  a 
schedule  for  the  issuance  of  a  rule 
requiring  the  submission  of  PMA's  for 
the  device. 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  43967).  FDA  issued  a  final 
rule  to  require  the  submission  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
the  CES  device.  FDA  had  not  issued  an 
order  under  section  515(i)  of  the  act  for 
the  CES  device  before  issuing  this  final 
rule.  FDA  has  since  become  aware  of 
additional  information  relevant  to  the 
possible  reclassification  of  the  device 
from  class  III  to  class  II  or  class  I.  As  a 
result,  in  the  Federal  Register  of  January 
28,  1997  (62  FR  4023),  FDA  proposed  to 
revoke  the  rule  requiring  the  submission 
of  a  PMA  or  notice  of  completion  of  a 
PDP.  At  that  time,  FDA  said  that  it 
believed  that  it  is  more  appropriate  to 
invoke  the  procedures  under  section 
515(i)  of  the  act  for  the  CES  device. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule 
based  on  the  proposal  (62  FR  4023). 

In  this  document,  FDA  is  requiring 
manufacturers  of  CES  devices  to  submit 
a  summary  of,  and  citation  to,  all  safety 
and  effectiveness  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse 
information  concerning  the  devices 
which  has  not  been  submitted  under 
section  519  of  the  act. 

n.  Statutory  Authority  and 
Enforcement 

In  addition  to  the  provisions  of 
section  515(i)  of  the  act  described  in 
section  I  of  this  document,  this  order  is 
issued  under  section  519  of  the  act,  as 
implemented  by  §  860.7(g)(2)  (21  CFR 
860.7(g)(2)).  This  regulation  authorizes 
FDA  to  require  reports  or  other 
information  bearing  on  the  classification 
of  a  device.  Section  519  of  the  act  also 
requires  the  reporting  of  any  death  or 
serious  injury  caused  by  a  device  or  by 
its  malfunction. 

Failure  to  furnish  the  information 
required  by  this  order  results  in  the 
device  tjeing  misbranded  under  section 
502(t)  of  the  act  (21  U.S.C.  352(t))  and 
is  a  prohibited  act  under  sections  301(a) 
and  (q)  of  the  act  (21  U.S.C.  331(a)  and 
(q)).  The  agency  will  use  its  enforcement 
powers  to  deter  noncompliance. 
Violations  of  section  301  of  the  act  may 
be  subject  to  seizure  or  injunction  under 
sections  304(a)  and  302(a)  of  the  act  (21 
U.S.C.  334(a)  and  332(a)  respectively). 
In  addition,  violations  under  section 
301  of  the  act  may  be  subject  to  civil 
penalties  under  section  303(f)  of  the  act 
(21  U.S.C.  333(f)),  and  criminal 
prosecution  under  section  303(a)  of  the 
act 
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UI.  Order 

The  agency  is  hereby  issuing  this 
order  under  sections  515(i)  and  519  of 
the  act  and  §  860.7(g)(1)  of  the 
regulations.  Under  the  order,  the 
required  information  shall  be  submitted 
by  August  14.  1998,  so  that  FDA  may 
begin  promptly  the  process  established 
by  section  515(i)  of  the  act  to  either 
revise  or  sustain  the  current 
classification  of  these  devices. 

IV.  Required  Contents  of  Submissions 

By  the  date  listed  in  section  III  of  this 
document,  all  manufacturers  currently 
marketing  CES  devices  shall  provide  a 
summary  of,  and  citation  to.  any 
information  known  or  otherwise 
available  to  them  respecting  the  devices, 
including  adverse  safety  and 
effectiveness  data  which  has  not  been 
submitted  under  section  519  of  the  act. 
FDA  suggests  that  it  may  be  in  the  best 
interest  of  submitters  to  summarize  the 
information  submitted  under  section 
519  of  the  act  to  facilitate  FDA's 
decision  making,  even  though  such 
information  is  not  required. 

The  information  should  be  submitted 
in  one  of  the  two  following  formats 
depending  on  whether  the  applicant  is 
aware  of  any  information  which  would 
support  the  reclassification  of  the  device 
into  class  I  (general  controls)  or  class  II 
(special  controls).  Information  which 
would  support  the  reclassification  of  the 
device  must  consist  of  adequate,  valid 
scientific  evidence  showing  that  general 
controls  alone  (class  1),  or  general 
controls  and  special  controls  (class  II) 
will  provide  a  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

For  manufacturers  who  do  not  believe 
that  existing  information  would  support 
the  reclassification  of  their  device  into 
class  I  or  class  II,  the  information 
provided  should  be  submitted  in  the 
following  format: 

1.  Indications  for  use.  A  general 
description  of  the  disease  or  condition 
to  be  diagnosed,  treated,  cured, 
mitigated,  or  prevented,  including  a 
description  of  the  patient  population  for 
which  the  device  is  intended. 

2.  Device  description.  An  explanation 
of  how  the  device  functions,  significant 
physical  and  performance 
characteristics  of  the  device,  and  basic 
scientific  concepts  that  form  the  basis 
for  the  device. 

3.  Other  device  labeling.  Other  device 
labeling  that  includes  contraindications, 
warnings  and  precautions  and/or 
promotional  materials. 

4.  Risks.  A  summary  of  all  adverse 
safety  and  effectiveness  information  and 
identification  of  the  risks  presented  by 


the  device  as  well  as  any  mechanisms 
or  procedures  which  will  control  the 
risk.  ^ 

5.  Alternative  practices  and 
procedures.  A  description  of  alternative 
practices  or  procedures  for  diagnosing, 
treating,  preventing,  curing,  or 
mitigating  the  disease  or  condition  for 
which  the  device  is  intended. 

6.  Summary  of  preclinical  and 
clinical  data.  The  summary  of 
preclinical  and  clinical  data  should 
include  the  conclusions  drawn  from  the 
studies  which  support  the  safety  and 
effectiveness  of  the  device  as  well  as 
special  controls,  if  any,  which  address 
the  adverse  effects  of  the  device  on 
health.  The  summary  should  include  a 
brief  description  of  the  objective  of  the 
studies,  the  experimental  design,  how 
the  data  were  collected  and  analyzed, 
and  a  brief  description  of  the  results  of 
the  studies,  whether  positive,  negative, 
or  inconclusive.  The  summary  of  the 
clinical  study(ies)  should  also  include  a 
discussion  of  the  subject  inclusion  and 
exclusion  criteria,  the  study  population, 
reasons  for  patient  discontinuations, 
and  results  of  statistical  analyses. 

7.  Bibliography.  A  copy  of  the  key 
references,  a  brief  summary  of  the 
salient  features  of  each  key  reference, 
and  a  brief  discussion  of  why  the 
reference  is  relevant  to  an  evaluation  of 
the  safety  and  effectiveness  evaluation 
of  the  device. 

Manufacturers  who  believe  that 
existing  information  would  support  the 
reclassification  of  their  device  into  class 
I  or  class  II  may  either  submit 
information  using  the  format  described 
below  or  may  submit  a  formal 
reclassification  petition  which  should 
include  the  information  described 
below  in  addition  to  the  information 
required  under  21  CFR  860.123. 

1.  Identification.  A  brief  narrative 
identification  of  the  device.  Where 
appropriate,  this  identification  should 
include  a  listing  of  the  materials,  and 
the  component  parts,  and  a  description 
of  the  intended  use  of  the  device. 

2.  Risks  to  health.  An  identification  of 
the  risks  to  health  should  summarize  all 
adverse  safety  and  effectiveness 
informatron,  which  have  not  been 
submitted  under  section  519  of  the  act 
particularly  the  most  significant.  The 
mechanisms  or  procedures  which  will 
control  the  risk  should  be  described.  A 
list  of  the  general  hazards  associated 
with  the  device  and  a  bibliography  with 
copies  of  the  referenced  material  should 
be  provided. 

3.  Recommendation.  A  statement 
whether  the  manufacturer  believes  the 
device  should  be  reclassified  into  class 
I  or  class  II. 


4.  Summary  of  reasons  for 
recommendation.  Each  manufacturer 
should  include  a  summary  of  the 
reasons  for  requesting  reclassification  of 
its  device  and  an  explanation  why  it 
believes  the  device  meets  the  statutory 
criteria  for  reclassification  into  class  I  or 
class  II.  Each  manufacturer  should  also 
identify  the  special  controls  that  it 
believes  would  be  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  its  device  if  it  believes 
the  device  should  be  reclassified  into 
class  II. 

5.  Summary  of  valid  scientific 
evidence  on  which  the  recommendation 
is  based.  Manufacturers  are  advised 
that,  when  considering  a  formal 
reclassification  petition,  FDA  will  rely 
only  upon  valid  scientific  evidence  to 
determine  that  there  is  a  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  if  regulated  by  general 
controls  alone  (class  I)  or  by  general 
controls  and  special  controls  (class  II). 
Valid  scientific  evidence  consists  of 
evidence  from  well-controlled 
investigations,  particularly  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device,  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  a  device  under  its  conditions  of  use. 
The  evidence  required  may  vary 
according  to  the  characteristics  of  the 
device,  its  conditions  of  use,  the 
existence  and  adequacy  of  warnings  and 
other  restrictions,  and  the  extent  of 
experience  with  its  use.  Isolated  case 
reports,  random  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness.  (See 

§  860.7(c)(2)). 

According  to  §  860.7(d)(1),  there  is 
reasonable  assurance  that  a  device  is 
safe  when  it  can  be  determined,  based 
upon  valid  scientific  evidence,  that  the 
probable  benefits  to  health  from  use  of 
the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  and  warnings 
against  unsafe  use,  outweigh  any 
probable  risks.  The  valid  scientific 
evidence  used  to  determine  the  safety  of 
a  device  shall  adequately  demonstrate 
the  absence  of  unreasonable  risk  of 
illness  or  injury  associated  with  the  use 
of  the  device  for  its  intended  uses  and 
conditions  for  use.  Moreover,  in 
accordance  to  §  860.7(e)(1).  there  is 
reasonable  assurance  that  a  device  is 
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effective  when  it  can  be  determined, 
based  upon  valid  scientific  evidence, 
that  in  a  significant  portion  of  the  target 
population,  the  use  of  the  device  for  its 
intended  uses  and  conditions  of  use, 
when  accompanied  by  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  will  provide  clinically 
significant  results. 

Manufacturers  submitting  a  formal 
reclassification  petition  may  wish  to 
request  two  petitions  as  examples  of 
successful  reclassification  petitions. 

Magnetic  resonance  imaging  devices, 
Docket  Nos.  87P-0214/CP1  through 
CP13.  and  Nd:YAG  Laser  for  posterior 
capsulotomy  devices.  Docket  No.  86P- 
0083 ,  were  both  reclassified  from  class 
III  to  class  II  following  the  submission 
of  reclassification  petitions.  Both 
petitions  are  available  upon  submission 
of  a  Freedom  of  Information  request  to 
the  Freedom  of  Information  Staff  (HFI- 
35),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  rm.  12A-30, 
Rockville,  MD  20857. 

V.  Submission  of  Required  Information 

Tlie  summary  of  and  citation  to,  any 
information  required  by  the  act  must  be 
submitted  by  August  14, 1998,  to  the 
Document  Mail  Center  (address  above). 

Dated:  May  28.  1997. 
looeph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  97-14599  Filed  6-3-«7;  8:45  am] 
BIUMO  CODE  4160-01-F 
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[Docket  No.  97D-01 89) 

'•^■tico^er^  .;■*  '"' vp5.t:qatio'-a  New  Drugs 

uampiiance  Policy  Gusae,  .<^.vai lability 
ACmON:  Notice. 

suMMfiRY:  The  Food  and  Drug 
', :  I    lustration  (FDA)  is  announcing  the 
availability  of  revised  compUance 
policy  guide  (CPG)  7132c.05  entitled, 
"Recovery  of  Investigational  New  Drugs 
from  Clinical  Investigators."  Revised 
CPG  7132C.05  deletes  obsolete  drug 
citations  in  the  Code  of  Federal 
Regulations.  These  references  were 
superseded  under  tlie  investigational 
new  drug  rewrite  (IND  Rewrite).  Revised 
CPG  7132C.05  clarifies  the  terminology 
used  to  classify  the  recovery  of 
investigational  new  drugs  from  clinical 
investigators  consistent  with  existing 
regulations.  In  addition,  consistent  with 


the  current  CPG,  this  poUcy  continues 
to  apply  to  new  animal  drugs  being 
studied  under  investigational  new 
animal  drug  applications. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  revised  CPG  7132c.05 
"Recovery  of  Investigational  New  Drugs 
from  Clinical  Investigators  "  (CPG 
7132C.05)  to  the  Director,  Division  of 
Compliance  Policy  (HFC-230),  Office  of 
Enforcement,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance. 
Submit  written  comments  on  revised 
CPG  7132C.05  to  the  Dockets 
Management  Brtmch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklavm  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jo  Anne  C.  Marrone.  Office  of  Regulatory 
Affairs  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville  MD  20857.  301-827-1242. 
SUPPt.EMENTARY  INFORMATION: 


I.  Background 

FDA  extensively  revised  its 
regulations  governing  the  submission 
and  review  of  IND's  on  March  19, 1987. 
These  new  regulations,  called  the  IND 
Rewrite,  were  part  of  FDA's  ongoing 
efforts  to  improve  and  streamline  the 
new  drug  approval  process.  There  are 
several  provisions  in  the  regulations 
that  refer  to  the  return  of  unused 
supplies  to  the  sponsor  of  the  IND.  This 
revised  CPG  is  intended  to  clarify  the 
terminology  to  be  used  when  it  is 
nectssary  to  recover  investigational 
drugs  from  clinical  investigators, 
consistent  with  the  regulations. 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
recovery  of  investigational  drugs  from 
clinical  investigators.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

n.  Request  for  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guidance.  Two  copies 
of  any  comment  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  for  copies 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 


heading  of  this  document.  A  copy  of 
revised  CPG  7132c.05  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

III.  Electronic  Access 

An  electronic  version  of  the  revised 
CPG  (Chapter  4,  Sec.  444.100)  is  also 
available  via  Internet  using  the  World 
Wide  Web  (www)  (connect  to  the  ORA 
home  page  at  http://wvtrw.fda.gov/ora/ 
compliance—  re^cpg). 

Dated:  May  27,  1997. 
Ronald  G.  Chesemore, 
Associate  Commissioner  for  Regulatory 
Affairs. 
IFR  Doc.  97-14471  Filed  6-3-97: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
{HCFA-2S40  and  HCFA-R-481 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Finemcing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  serd  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects;  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
^)f  the  estimated  burden;  (3)  ways  to 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Skilled  Nursing 
Facihty  (SNF)  and  Skilled  Nursing 
Facility  Health  Care  Complex  Cost 
Report,  and  supporting  regulations  42 
CFR  413.13,  413.20,  413.24  and  413.157; 
Form  No.:  HCFA-2540;  Use:  The  Skilled 
Nursing  Facility  and  Skilled  Nursing 
Facihty  Health  Care  Complex  Cost 
Report  is  the  cost  report  to  be  used  by 
freestanding  SNFs  to  submit  annual 
information  to  achieve  a  settlement  of 
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costs  for  health  care  services  rendered  to 
Medicare  beneficiaries.  The  2540  now 
includes  the  reporting  requirements  to 
submit  data  electronically.  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for  profit,  Not  for  profit 
institutions,  and  State,  local,  or  tribal 
government;  Number  of  Respondents: 
7,000;  Total  Annual  Responses:  7,000; 
Total  Annual  Hours  Requested: 
1,372,000. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital 
Conditions  of  Participation,  and 
supporting  regulations  42  CFR  482.12. 
482.22.  482.27,  482.30,  482.41,  482.43. 
482.53.  482.56,  482.57,  482.60,  482.61. 
482.62  and  482.66;  Document  No.: 
HCFA-R-48;  Use:  Hospitals  seeking  to 
participate  in  the  Medicare  and 
Medicaid  programs  must  meet  the 
Conditions  of  Participation  (COP)  for 
Hospitals.  42  CFR  Part  482.  The 
information  collection  requirements 
contained  in  this  package  arc  needed  to 
implement  the  Medicare  and  Medicaid 
COP  for  hospitals.  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  1,500;  Total  Annual 
Responses:  1,500;  Total  Annual  Hours 
Requested:  53,522. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410)     ^ 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
0MB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503. 

Dale:  May  27,  1997. 
Edwin  ).  Glatzel 

Director.  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

IFR  Doc.  97-14500  Filed  6-2-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[ORD-IOO-W] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act:  April  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  No  new  proposals  for 
Medicaid  demonstration  project  were 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  month 
of  April  under  the  authority  of  section 
1115  of  the  Social  Security  Act.  One 
proposal  was  withdrawn  and  no 
proposals  were  approved  or 
disapproved  during  that  time  period. 
(This  notice  can  be  accessed  on  the 
Internet  at  http://www.hcfa.gov/ord/ 
sectlll5.htm.) 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson.  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration.  Mail  Stop  C3-11-07. 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson.  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

>  I.  Background 

Under  section  1 1 1 5  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27. 
1994.  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified:  (1)  The  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 


authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  Stale  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

n.  Listing  of  New.  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  April  1997 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  April. 

2.  Pending  Proposals 

Pending  proposals  for  the  month  of 
March  1997  found  in  the  Federal 
Register  of  May  12,  1997  (62  FR  25957) 
remain  unchanged,  except  for  the 
deletion  of  the  Community  Care  of 
Kansas,  which  was  withdrawn  on  April 
23.  1997.  and  the  addition  of  the  New 
Jersey  Managed  Charity  Care 
Demonstration,  which  was  received  in 
March. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of  April. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  April. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  April. 

6.  Withdrawn  Proposals 

The  following  comprehensive  health 
reform  proposal  was  withdrawn 
voluntarily  by  the  State  during  the 
month  of  April. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposed  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
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managed  care  model  in  rural  areas.  The 
demonsL'-ation  would  have  enrolled 
persons  c;uTently  eligible  in  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  AFDC-related  eligibility 
categories,  and  expand  Medicaid 
eligibility  to  children  ages  5  and  under 
with  family  incomes  up  to  200  percent 
of  the  Federal  poverty  level. 

Date  Received:  March  23, 1995. 

Data  Withdrawn:  April  23. 1997. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn  Proposals 

No  proposals  were  received, 
approved,  disapproved,  or  withdrawn 
during  the  month  of  April. 

Pending  proposals  for  the  month  of 
March  1997  found  in  the  Federal 
Register  of  May  12.  1997  (62  FR  25957) 
remain  unchanged. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific     - 
Medicaid  proposal  should  be  made  to 
the  State  contact  lis'ted  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Prograoi,  No.  93.779:  Health  Financing 
Research.  Demonstrations,  and  Experiments) 

Dated:  May  22.  1997. 
Bar(>ara  Cooper, 

Acting  Director.  Office  of  Research  and 
Demonstrations. 
|FR  Doc.  97-14537  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPAH :  .M.LNT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  SectionlO(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Phase  I  Trials  of  Anti-Cancer 
Agent& 

ZJofe;  )uly  21-23,  1997. 

Tim9:  July  21—7:00  p.m.  to  10:00  p.m., 
July  22-23—8:00  a.m.  to  5:00  p.m. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion.  4300  Military  Road,  N.W.. 
Washington.  D.C.  20015. 

Contact  Person:  Ray  Bramhall.  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH  Executive  Plaza  North, 
Room  643,  6130  Executive  Boulevard,  MSC 
7410.  Bethesda,  MD  20892-7410.  Telephone: 
301/496-3428. 


Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  ptersonal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research-Manpower; 
93.399,  Cancer  Control) 

Dated:  May  28,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-14513  Filed  6-3-97;  8:45  am) 

HLUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Comparative  Medicine. 

Date:  June  2, 1997. 

Time:  9:30  a.m. 

Place:  One  Washington  Circle  Hotel,  Board 
Room.  One  Washington  Circle,  Washington. 
DC  20037. 

Contact  Person:  Dr.  Bela  J.  Gulyas. 
Scientific  Review  Administrator,  6705 
Rockledge  Drive,  MSC  7965.  Room  6018,, 
Bethesda.  MD  20892-7965,  (301)  435-0811. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applicants  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.306,  Laboratory  Animal 
Science  and  Primate  Research) 


Dated:  May  28,  1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  97-14510  Filed  6-3-97;  8:45  ami 

BILUNG  COOE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  o/ SEP.' Molecular  Biology  and 
Genetics  of  Sleep  and  Sleep  Disorders. 

Date:  June  19-20,  1997. 

Tinje:  8:00  p.m. 

Place:  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  Maryland  20814. 

Contact  Person:  Anthony  M.  Coelho.  Jr., 
Ph.D.,  Two  Rockledge  Center,  Room  7182. 
6701  Rockledge  Drive.  Bethesda.  MD  20892- 
7924.  (301)  435-0288. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health). 

Dated:  May  28,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14518  Filed  6-3-97;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  Rheumatoid  SCORS  Review 

Do/e.  June  25-27,  1997. 

Time:  June  25—5:00  p.m.-10:00  p.m..  June 
26—6:30  a.m.-5:00  p.m..  June  27— 8:30a.m.- 
adjoumment. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Contact  Person:  Melvin  H.  Gottlieb.  Ph.D. 
Scientific  Review  Administrator.  Natcher 
Building.  45  Center  Drive.  Rm  5AS25N. 
Bethesda,  Maryland  20892-6500.  Telephone- 
301-594-4952. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

Name  of  SEP:  Scleroderma  SCORS  Review 

Oote.  July  13-15,  1997. 

Time:  July  13—5:00  p.m.-10:00  p.m.,  July 
14—8:30  a.m.-5:00  p.m..  July  15—8:30  a.m  - 
adjournment. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Contact  Person:  Melvin  H.  Gottlieb,  Ph.D 
Scientific  Review  Administrator,  Natcher 
Building.  45  Center  Drive.  Rm  5AS25N 
Bethesda.  Maryland  20892-6500.  Telephone 
301-594-4952. 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

Name  of  SEP:  Osteoporosis  SCORS 
Review. 

Oo/e.  July  22-24.  1997. 

Time:  July  22—5:00  p.m.-10:00  p.m.,  July 
23-8:30  a.m.-5:00  p.m..  July  24—8:30  a.m  - 
adjoummenl. 

Phce:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

^.^°"'°^' P'>'^°": Tommy  L.  Broadwater. 
PtJ.D..  Chief,  Grants  Review  Branch, 
Scientific  Review  Administrator.  Natcher 
Building,  45  Center  Drive.  Rm  5AS25U 
Bethesda,  Maryland  20892-6500.  Telephone 
301-594-J952.  ^ 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
use.  The  discussion  of  these  applications 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  these 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  |93.846.  Project  Grants  in 
Arthritis  Musculoskeletal  and  Skin  Diseases 
Kesearch],  National  Institutes  of  Health. 
HHS) 

Dated:  May  28,  1997. 
LaVerne  Y.  Stringfleld, 

Committee  Management  Officer.  NIH. 
IFR  Doc.  97-14511  Filed  6-3-97;  8:45  am] 

BtLUNO  COO€  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  National  Institute 
of  General  Medical  Sciences  meeting: 

Committee  Name:  Biomedical  Research  & 
Research  Training  Committee  (BRRT) 
Subcommittee-A. 

Oo/e.  June  10.  1997. 

Time:  08:00  a.m.  until  conclusion. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  N.W..  Washington  DC 
20007.  *       ■ 

Contract  Person:  Carol  Utker.  Ph.D.  Office 
of  Scientific  Review.  Scientific  Review 
Administrator.  NIGMS,  45  Center  Drive 
Room  1AS-I3k.  Bethesda,  MD  20892-6200 
301-594-2848. 

Purpose:  To  review  training  grant 
applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
uiigent  need  to  meet  timing  limitations 
imposed  by  the  review  and  hinding  cycle 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research,  93.880.  Minority 
Access  Research  Careers  ( MARC  | ;  and 
93.375.  Minority  Biomedical  Research 
Support  (MBRSj) 

Dated:  May  28.  1997. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-14512  Filed  6-3-97;  8:45  am| 

BILUNG  CODE  4144M>1-M 


Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  AIDS  Applications  and 
AITRC  Conflicts. 
Date:  June  26-27. 1997. 
Time:  8:30  a.m. 

Place:  The  OMNI  Shoreham  Hotel.  2500 
Calvert  Street.  N.W..  Wisconsin  Ave 
Washington.  D.C.  20008.  (202)  234-0700 

Contact  Person:  Dr.  Paula  Strickland. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C02. 
Bethesda.  MD  20892,  (301)  402-0643. 
Purpose/Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees 
552b(c)(4)  and  5&2b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  hnmunology.  Allergic 
and  Immunologic  Diseases  Research:  93  856 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  May  28,  1997. 
LaVerne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-14514  Filed  6-3-97;  8:45  am] 
BILUNO  COQE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2).  notice 
IS  hereby  given  of  the  following 
National  InsUtute  of  Allergy  and 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followring 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  Helicobacter  Pylori. 

Dore.  July  16-17.  1997. 

Time:  8:00  am. 

Place:  Crowne  Plaza  Hotel.  1001  14th 
Street.  N.W..  Washington.  D.C.  20005 

Contact  Person:  Roberta  Haber.  Ph.D.. 
Scientific  Review  AdminisU-ator.  Review 
Branch.  DEA.  NIDDK.  Natcher  Building 
Room  6as-25N.  National  Institutes  of  Health 
Bethesda,  Maryland  20892-6600  Phone- 
(301)594-8898. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  U«do 
secreU  or  commercial  property  such  as 
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pateniaDie  material  and  personal  inlormaiion 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  May  28,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-14515  Filed  6-3-97;  8:45  am] 
BILUNQ  CODE  414O-01-M 


DE  '  &  •'<    MENT  OF  HEALTH  AND 
HUvp\  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  the  following  _ 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

iJate:  July  1,1997. 

rime.  11  a.m.  to  adjournment. 

Place:  6120  Executive  Blvd.,  Rockville  MD 
20892  (telephone  conference  call). 

Contact  Person:  Richard  S.  Fisher,  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  Bethesda  MD  20892-7180,  301- 
496-8693. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  May  28,  1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14516  Filed  6-3-97;  8:45  am) 
BILUlip  CODE  4140-01-M 


DE    A  c^ ve  NT  OF  HEALTH  AND 

HUv«A%  sL-vtCES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followring 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel: 

Committee  Name:  NIGMS  Special 
Emphasis  Panel — Initiative  for  Minority 
Student  Development. 

Date.  June  22-24.  1997. 

Time:  8:30  a.m.-ll:00  a.m.-June  22;  8:30 
a.m.-5:00  p.m.-June  23. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

Contact  Person:  Michael  A.  Sesma,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive, 
Room  lAS-19.  Bethesda,  MD  20892-6200, 
301-594-2048. 

Purpose:  To  review  and  evaluate  program 
project  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.589, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  [MARCl;  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRSl.) 

Dated:  May  28.  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-14517  Filed  6-3-97;  8:45  amj 

BILUNG  CODE  4140-01-M 


DEPftRTMEN" 

HUMAN  St.^v 


OP  WEALTH  AND 


National  Insi  tutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 


.\ainc  a;  bti'.  .Mechanism  to  Limit  CNS 
Bilirubin  Influx:  P-glycoprotein 
(Teleconference). 

Dote.  June  24,  1997. 

Time:  1:00  p.m.  (EST)-adjoumment. 

Pyace;  6100  Executive  Boulevard.  6100 
Building.  Room  5E03.  Rockville.  Maryland 
20852. 

Contact  Person:  Hameed  Khan,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852. 
Telephone:  301-496-1485. 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C.  This 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
p>ersonal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  May  28,  1997. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-14520  Filed  6-3-97;  8:45  am) 
BILUNG  COOE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

i3afe:June26,  1997. 

Time:  12:00  p.m. 

Place:  NIH,  Rockledge  Z.  Room  4134, 
Telephone  Conference. 

Contact  Person:  Dr.  Clark  Lum.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4134.  Bethesda.  Maryland  20892.  (301) 
435-1195. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Ctote;  July  9-11,  1997. 

Time:  7:00  p.m. 

Place:  Radisson  Hotel,  Salt  Lake  City 
Airport,  Sah  Lake  City.  Utah. 

Contact  Person:  Dr.  Lee  Rosen.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  5116,  Bethesda,  Maryland  20892,  (301) 
435-1171. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  14. 1997. 
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Time.  8;00  a.m. 

Place:  Holiday  Inn,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Nadarajen  A. 
Vydelingum.  Scientific  Review 
Administrator.  67Q1  Rockledge  Drive,  Room 
S210.  Bethesda.  Maryland  20892,  (301)  435- 
1176. 

Name  of  SEP:  Clinical  Sciences. 

Date:  ]u\y  14.  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Ms.  Josephine  Pelham. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4106,  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:]\i\y  17-18.  1997. 

Time:  3:00  p.m. 

Place:  Doubletree  Hotel,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132.  Bethesda,  Maryland  20892.  (301) 
435-1211. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  June  30-July  1.  1997. 

Time:  8:00  a.m. 

Place:  Bristol  Wyndham  Hotel, 
Washington,  DC. 

Contact  Person:  Dr.  Richard  Panniers. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106,  Bethesda, 
Maryland  20892,  (301)  435-1166. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Z?ofe:July  28-29,  1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Silver  Spring, 
Maryland. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5144.  Bethesda.  Maryland  20892  (301) 
435-1025. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  May  28,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-14519  Filed  6-3-97;  8:45  am) 
aiujNa  cooe  414<m>i-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Sei^ices  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS) 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certiHcation  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  &om 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www. heal  th.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishers  Lane,  Rockville. 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 


Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory,  8901  W.  Lincoln  Ave..  West 
Allis.  WI  53227,  414-328-7875,  (formerly: 
Bayshore  Clinical  Laboratory) 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210.  615-255-2400 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery.  AL  36103, 
800-541-4931/334-263-5745 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  22024,  703- 
802-6900 

Associated  Pathologists  Laboratories.  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866/ 
800-433-2750 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787/800-242-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630.  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Cedars  Medical  Center,  Department  of 
Pathology.  1400  Northwest  12th  Ave., 
Miami.  FL  33136,  305-325-5784 

Centinela  Hospital  Airpwrt  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802.  800-445-6917 

CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709,  919-549-8263  /  800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave.. 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
laboratory.  Great  Lakes,  IL,  P.  O.  Box  88- 
6819.  Great  Lakes.  IL  6008&-6819,  847- 
688-2045/84  7-688-4 171 

Diagnostic  Services  Inc.,  dba  DSL  4048  Evans 
Ave..  Suite  301,  Fort  Myers.  FL  33901, 
941-418-1700/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658.  2906 
Julia  Dr.,  Valdosta.  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle. 
WA  98104,  800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 
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DnigScan,  Inc..  P.O.  Box  2969. 1119  Meams 

Rd.,  Warminster,  PA  18974,  215-674-9310 
ElSohly  Laboratories,  Inc..  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  601-236-2609 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison.  WI  53715,  608-267- 

6267 
Harrison  Laboratories,  Inc.,  9930  W.  Highway 

80.  Midland,  TX  79706.  800-725-3784/ 

915-583-3300  (formerly:  Harrison  & 

Associates  Forensic  Laboratories) 
)ewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave.,  Cincinnati.  OH  45229,  513- 

569-2051 
LabOne,  Inc.,  8915  Lenexa  Dr..  Overland 

Park,  Kansas  66214,  913-888-3927/800- 

728—4064  (formerly:  Center  for  Laboratory 

Services,  a  Division  of  LabOne,  Inc.] 
Laboratory  Corporation  of  America,  888 

Willovr  St.,  Reno,  NV  89502,  702-334- 

3400  (formerly:  Sierra  Nevada  Laboratories, 

Inc.) 
Laboratory  Corporation  of  America  Holdings, 

69  First  Ave.,  Raritan,  NJ  08869,  800-437- 

4986  (Formerly:  Roche  Biomedical 

Laboratories,  Inc.) 
Laboratory  Specialists,  Inc.,  113  )arrell  Dr., 

Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Laboratories,  Foropsic  Toxicology 

Laboratory,  1000  North  Oak  Ave., 

Marshfield.  WI  54449.  715-389-3734/800- 

331-3734 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Blvd.,  Memphis.  TN 

38118.  901-795-1515/800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 

Ariington  Ave..  Toledo,  OH  43614,  419- 

381-5213 
Medlab  Clinical  Testing,  Inc.,  212  Cherry 

Lane,  New  Castle.  DE  19720,  302-655- 

5227 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D.  St.  Paul,  MN  55112, 

800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and  Laboratory 

Medicine,  1701  N.  Senate  Blvd., 

Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309-671- 

5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 

Graham  St.,  Portland,  OR  97227.  503-413- 

4512,  800-237-7808(x4512) 
Minneapolis  Veterans  Affairs  Medical  Center. 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Lake  City,  UT  84124.  800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972, 541-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400  /  800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menio  Park,  CA  94025.  415- 

328-6200  /  800^46-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 


76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overland  Park,  KS  66210,  913- 
338-4070  /  800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 
San  Diego,  CA  92111,  619-279-2600  / 
800-882-7272 

Premier  Analytical  Laboratories,  15201 1-IO 
East,  Suite  125,  Channelview,  TX  77530, 
713-457-3784  /  800-888-4063  (formerly: 
Drug  Labs  of  Texas) 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving.  TX  75063,  800-526-0947  / 
972-916-3376  (formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  800-574-2474  /  412-920- 
7733  (formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI  48326, 
810-373-9120  (formeriy:  HealthCare/ 
Preferred  Laboratories,  HealthCare/ 
MetPath,  CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd.,  Wood  Dale,  IL  60191,  630-595-3888 
(formerly:  MetPath,  Inc.,  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Clinical  Laboratories  Inc.) 

Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146,  800- 
288-7293  /  314-991-1311  (formerly: 
Metropolitan  Reference  Laboratories,  Inc., 
CORNING  Clinical  Laboratories,  South 
Central  Division) 

Quest  Diagnostics  Incorptorated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07808,  201- 
393-5590  (formeriy:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories, 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  Incor{>orated,  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd.,  Baltimore,  MD  21227,  410- 
536-1485  (formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science,  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA  92108- 
4406,  800-^46-^728  /  619-686-3200 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Scientific  Testing  Laboratories, Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple.  TX  76504,  800-749- 
3788 

S.E.D.  Medical  Laboratories.  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
727-8800  /  800-999-LABS 

SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520  /  800-677-2520 

SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg,  FL  34748, 


352-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg.  IL  60173, 
847-447-4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403.  800- 
523-0289  /  610-631-4600  (formeriy: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row.  Dallas,  TX  75247, 
214-638-1301  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601. 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Suite  6,  Tempe,  AZ  85283,  602-438- 
8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee  St., 
Oklahoma  City,  OK  73102.  405-272-7652 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hill*,  CA  91367,  818-226- 
4373/800-966-2211  (formeriy:  Laboratory 
Specialists,  Inc.;  Abused  Drug  Laboratories: 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551, 
409-772-3197 

The  Standards  Council  of  Canada 
(SCC)  Laboratory  Accreditation  Program 
for  Substances  of  Abuse  (LAPSA)  has 
been  given  deemed  status  by  the 
Department  of  Transportation.  The  SCC 
has  accredited  the  following  Canadian 
laboratory  for  the  conduct  of  forensic 
urine  drug  testing  required  by 
Department  of  Transportation 
regulations:  NOVAMANN  (Ontario) 
Inc.,  5540  McAdam  Rd.,  Mississauga, 
ON,  Canada  L4Z  IPI.  905-890-2555. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  97-14612  Filed  6-3-97;  8:45  ami 
BILUNG  CODE  *imh»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  June. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.  2.§10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  ]une  10.  1997. 

Place:  Sheraton  City  Centre  Hotel  and 
Towers,  1143  New  Hampshire  Avenue, 
N.W.,  Monticello  Conference  Room, 
Washington,  DC  20037. 

Closed:  ]une  10, 1997.  3:00  p.m.- 
Adjoumment. 

Panel:  Cooperative  Agreements  on 
Criminal  Justice  Diversion  Interventions 
for  Individuals  with  Co-Occurring 
Mental  Illness  and  Substance  Abuse 
Disorders. 

Contact:  Walter  Sloboda,  Room  llC- 
22,  Parklawn  Building,  Telephone:  (301) 
594-2197  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  May  28.  1997. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

|FR  Doc.  97-14485  Filed  &-3-97:  8:45  ami 

BILUNG  CODE  4162^20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meetings 
of  the  SAMHSA  Special  Emphasis  Panel 
I  in  June. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman.  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville. 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  June  4,  1997. 

Place:  Sheraton  City  Centre  Hotel  & 
Towers,  1143  New  Hampshire  Avenue, 
NW,  City  Centre  II  Room,  Washington, 
DC  20037. 

Closed:  June  4,  1997,  1  p.m.- 
adjournment. 

Panel:  Center  for  Mental  Health 
Services  Minority  Fellowship  Program. 

Contact:  Stanley  Kusnetz,  M.S.  Ed., 
Room  17-89,  Parklawn  Building, 
Telephone:  301-443-3042  and  FAX: 
301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Mee/ing  Dates;  June  16-20,  1997. 

Place:  Sheraton  City  Centre  Hotel  & 
Towers,  1143  New  Hampshire  Avenue, 
NW,  City  Centre  I  Room,  Washington, 
DC  20037. 

Closed:  June  16-19,  1997,  8  a.m.-5 
p.m.;  June  20,  1997,  9  a.m.- 
adjournment. 

Panel:  Center  for  Substance  Abuse 
Prevention  Starting  Early,  Starting 
Smart  Program. 

Contact:  Allen  Smith,  Ph.D.,  Room 
17-89,  Parklawn  Building,  Telephone: 
301-443-2595  and  FAX:  301-443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meetings  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Dated:  May  29,  1997. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
|FR  Doc.  97-14543  Filed  6-3-97:  8:45  am| 

BILUNQ  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Conservation  Agreement  for  the 
Topeka  Shiner  in  the  Mill  Creek 
Watershed  District  in  Kansas  for 
Review  and  Comment 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  Draft  Conservation 
Agreement  forVie  Topeka  shiner 
(Notropis  topeka)  in  the  Mill  Creek 
Watershed  District  in  Kansas.  This 
species  is  designated  a  candidate 
species,  indicating  that  the  Service  has 
on  Tile  substantial  information  on 
biological  vulnerability  and  threats  to 
support  a  proposal  to  list  it  as  an 
endangered  or  threatened  species.  The 
Conservation  Agreement  was  developed 
jointly  by  the  Service,  the  Kansas 
Department  of  Wildlife  and  Parks,  and 
the  Mill  Creek  Joint  Watershed  District 
No.  85.  The  agreement  focuses  on 
reducing  and  eliminating  some  of  the 
more  significant  threats  to  the  species 
resulting  from  flood  control  measures 
proposed  for  implementation  within  the 
basin,  maintaining  core  populations  of 
the  species  necessary  for  long-term 
viability,  while  still  allowing  the 
District  to  achieve  an  effective  level  of 
flood  control  to  meet  its  needs.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  document. 
DATES:  Comments  on  the  Draft 
Conservation  Agreement  must  be 
received  on  or  before  July  7,  1997  to  be 
considered  by  the  Service  during 
preparation  of  the  final  Conservation 
Agreement  and  prior  to  the  Service's 
determination  whether  it  will  be  a 
signatory  party  to  the  agreement. 
ADDRESSES:  Persons  wishing  to  review 
the  Draft  Conservation  Agreement  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  315  Houston,  Suite  E, 
Manhattan,  Kansas  66502.  Written 
comments  and  materials  regarding  the 
Draft  Conservation  Agreement  also 
should  be  directed  to  the  same  address. 
Comments  and  materials  received  will 
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be  available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  bours  at  tbe  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  H.  Gill,  Field  Supervisor  (see 
ADDRESSES  section),  telephone  (913) 
539-3474,  extension  14. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Topeka  shiner  is  a  minnow  native 
to  small  plains  streams  in  Iowa,  Kansas, 
Minnesota,  Missouri,  Nebraska,  and 
South  Dakota.  It  occurs  in  pools  of  small 
streams  with  good  water  quality  and 
clarity.  Plowing  of  the  prairie  sod  for 
farming  and  development  to  other  land 
uses  has  resulted  in  significant 
reductions  in  water  quality  in  most 
plains  streams,  with  concurrent 
reductions  in  the  number  of  stream 
reaches  suitable  for  the  species.  A  status 
review  completed  for  the  Topeka  shiner 
by  the  Service  in  1993  concluded  that 
the  range  and  distribution  of  the  species 
had  declined  signiHcantly,  and  that  past 
and  current  threats  were  such  that  the 
species  warranted  listing  under  the 
Endangered  Species  Act.  In  addition  to 
water  quality  impacts,  one  of  the  current 
threats  facing  the  species  is  the 
construction  of  dams  on  streams  where 
it  occurs.  Due  to  a  combination  of 
factors,  possibly  including  increased 
predation  and  blockage  of  upstream  and 
downstream  emigration,  the  Topeka 
shiner  has  been  known  to  disappear 
from  streams  on  which  dams  are 
constructed.  The  Mill  Creek  Watershed 
Joint  District  No.  85  approached  the 
Service  and  the  Kansas  Department  of 
Wildlife  and  Parks  in  an  attempt  to 
coordinate  their  proposed  tributary  dam 
construction  in  such  a  way  to  minimize 
impacts  on  the  species  and  ensure  its 
maintenance  in  the  basin  into  the 
future. 

The  Conservation  Agreement  which 
resulted  from  that  initial  contact 
outlines  specific  steps  which  will  be 
taken  by  all  three  entities  in  an  effort  to 
meet  the  dual  goals  of  species 
conservation  and  flood  protection.  At 
the  heart  of  the  agreement  is  the 
designation  of  all  streams  in  the  Mill 
Creek  basin  based  on  their  degree  of 
importance  to  the  species.  Class  1 
streams  are  those  characterized  by 
recent  collections  of  apparently  stable, 
self-sustaining  populations  of  Topeka 
shiners,  with  few  or  no  existing 
watershed  dams  already  in  place.  Class 
2  streams  are  characterized  by  recent 
collections  of  smaller  or  less  stable 
numbers  of  Topeka  shiners,  with  some 
watershed  dam  control  already  in  place. 
Class  3  streams  are  characterized  by  an 


absence  of  Topeka  shiners  in  recent 
sampling  efforts,  or  the  species  present 
in  very  low  numbers  associated  with 
more  widespread  current  and  ongoing 
watershed  control  measures. 

The  parties  agree  that  no  watershed 
dam  construction  shall  be  done  beyond 
any  which  may  currently  exist  in  Class 
1  streams.  In  Class  2  streams,  dam 
construction  may  not  exceed  20  percent 
control  of  total  runoff  surface  area  for 
that  stream.  In  Class  3  streams,  dam 
construction  may  proceed  up  to  as 
much  as  40  percent  control  of  the  runoff 
of  the  individual  stream.  It  is  further 
agreed  that  no  watershed  dam  will  be 
constructed  within  one  stream  mile  of 
any  currently  known  Topeka  shiner 
population.  This  agreement  would 
result  in  the  elimination  or  significani 
modification  of  19  dams  originally 
proposed  for  construction  by  the 
District.  Additional  aspects  of  the 
agreement  would  be  the  formation  of  a 
management  and  recovery  plan  for  that 
portion  of  the  Topeka  shiner's  range 
within  the  District's  boundaries, 
implementation  of  land  treatment 
measures  designed  to  improve  habitat 
conditions  for  the  species,  and 
continued  monitoring  of  occupied 
streams. 

Public  Comments  Solicited 

The  Service  will  use  information 
received  in  its  determination  as  to 
whether  it  should  be  a  signatory  party 
to  the  agreement.  Comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
draft  document  are  hereby  solicited.  All 
comments  and  materials  received  will 
be  considered  prior  to  the  approval  of 
any  final  document. 

Author:  The  primary  author  of  this  notice 
is  Dan  Mulhem  (see  ADDRESSES  section), 
telephone  (913)  539-3473,  extension  16. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.j. 

Dated:  May  29,  1997. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Denver,  Colorado. 
|FR  Doc.  97-14528  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collections  to 
be  Submitted  to  the  Office  of 
Management  and  Budget  for  Review 
Under  the  Paperwork  Reduction  Act 

The  proposals  for  the  two  collections 
of  information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collections  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  proposal  should  be  made  within 
60  days  directly  to  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive.  Reston,  Virginia,  20192. 
telephone  (703)  648-7313. 

Specific  public  comments  are 
requested  as  to: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  oi" 
information  technology. 

Collection  No.  1 

Title:  General  Public  Knowledge  of 
Natural  Resource  Policy  in  southeastern 
Colorado  andnorthem  New  Mexico. 

OMB  Approval  Number:  New 
Collection. 

Abstract:  Understanding  institutional 
processes  is  an  important  component  of 
ecosystem  management.  The  authorities, 
policies,  and  practices  of  local,  state  and 
federal  agencies  and  how  those  policies 
are  perceived  by  the  public  greatly 
affects  the  way  people  interact  with 
ecosystems.  Yet,  for  most  ecosystems 
there  is  no  comprehensive 
understanding  of  the  numbers, 
functions  or  effects  of  these  factors.  This 
is  particularly  true  of  southern  Colorado 
and  northern  New  Mexico  which  is 
undergoing  rapid  and  extensive  change. 
A  survey  will  be  administered  to  a 
stratified  random  sample  of  citizens 
living  in:  Archuleta,  La  Plata, 
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Montezuma,  Delores  counties  in 
Colorado  and  San  Miguel  county  in 
New  Mexico.  Natural  resource  land 
managers  and  county  government 
officials  in  these  five  counties  need  to 
understand  citizen  knowledge  of  forest 
management  policies — particularly 
regarding  recreation  management — in 
order  to  develop  adequate  management 
practices.  The  intended  effect  is  to 
better  inform  managers  and  assist  with 
development  of  citizen  involvement 
programs. 

Bureau  Form  Number:  None. 

Frequency:  One  time. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  completion  time:  12 
minutes  per  respondent  (approximate). 

Number  of  respondents:  320  (400 
mail-survevs). 

Burden  hours:  64  hours.  (The  burden 
hour  estimates  are  based  on  12  minutes 
to  complete  each  questionnaire  and  an 
80%  return  rate). 

Collection  No.  2 

Title:  General  Public  Knowledge  of 
Natural  Resource  Policy  in  S.E.  Utah. 

OMB  Approval  Number:  New 
Collection. 

Abstract:  Understanding  institutional 
processes  is  an  important  component  of 
ecosystem  management.  The  authorities, 
policies,  and  practices  of  local,  state  and 
federal  agencies  and  how  those  policies 
are  perceived  by  the  public  greatly 
affects  the  way  people  interact  with 
ecosystems.  Yet,  for  most  ecosystems 
there  is  no  comprehensive 
understanding  of  the  numbers, 
functions  or  effects  of  these  factors.  This 
is  particularly  true  of  southeastern  Utah 
which  is  undergoing  rapid  and 
extensive  change.  A  survey  will  be 
administered  to  a  stratified  random 
sample  of  citizens  living  in  Grand, 
Wayne,  Carbon,  Emery  and  San  )uan 
counties  in  southeastern,  Utah.  Natural 
resource  land  managers  and  county 
government  officials  in  these  five 
counties  need  to  understand  citizen 
knowledge  of  natural  resource 
policies — particularly  regarding 
recreation  management — in  order  to 
develop  adequate  management 
practices.  The  intended  effect  is  to 
belter  inform  managers  and  assist  with 
development  of  citizen  involvement 
programs. 

Bureau  Form  Number:  None. 

Frequency:  One  time. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  completion  time:  1 2 
minutes  per  respondent  (approximate). 

Number  of  respondents:  320  (400 
mail-surveys). 

Burden  hours:  64  hours.  (The  burden 
hour  estimates  are  based  on  12  minutes 


to  complete  each  questionnaire  and  an 
80%  return  rate). 

Dated:  May  23,  1997. 
Dennis  B.  Fenn, 

Chief  Biologist. 

|FR  Doc.  97-14501  Filed  &-3-97;  8:45  am) 

BILUNQ  CODE  4310-31-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-962-1 020-00] 

Notice  of  Availability  for  the  Montana/ 
Dakotas  Standards  for  Rangeland 
Health  and  Guidelines  for  Livestock 
Grazing  Management  Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  final  environmental 
impact  statement  (EIS)  describes  the 
environmental  impacts  of  adopting 
regional  standards  for  rangeland  health 
and  guidelines  for  livestock  grazing 
management  (standards  and  guidelines) 
on  BLM-administered  lands  in  Montana, 
North  Dakota,  and  South  Dakota.  The 
proposed  standards  and  guidelines 
would  be  incorporated  into  10  BLM 
land  use  plans  that  cover  about  8.4 
million  acres  of  BLM-administered  land 
in  Montana  and  the  Dakotas.  This  action 
is  proposed  in  accordance  with  revised 
regulations  for  livestock  grazing  on 
BLM-administered  lands  (43  CFR  4100). 
The  prqposed  standards  and  guidelines 
were  developed  in  coordination  with 
four  Resource  Advisory  Councils  and 
other  public  input. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Manager,  BLM 
Montana  State  Office,  P.O.  Box  36800, 
Billings.  Montana  59107-6800,  or  406- 
255-2929. 

SUPPLEMENTARY  INFORMATION:  The 
Preferred  Alternative  described  in  the 
final  EIS  is  the  Proposed  Action 
(Alternative  Two)  analyzed  in  the  draft 
and  supplement  to  the  draft  EIS,  with 
changes  set  forth  in  the  final  EIS. 
Modifications  to  the  Preferred 
Alternative  were  based  on  public 
comment.  Resource  Advisory  Council 
(RAC)  input,  and  internal  agency 
review.  The  modifications  included  in 
the  Preferred  Alternative  neither  change 
the  scope  of  the  final  EIS  nor  alter  the 
analysis  of  the  environmental  impacts. 
The  final  EIS  incorporates  by  reference 
the  draft  EIS  and  the  supplement  to  the 
draft  EIS.  except  as  noted. 

Three  alternatives  were  considered  in 
detail  in  the  final  EIS  for  standards  and 


guidelines.  The  no  action  alternative 
(continuation  of  current  management 
direction)  provides  a  baseline  for 
comparison  with  other  alternatives.  The 
preferred  alternative  (which  was  the 
proposed  action  in  the  draft)  analyzes 
the  impacts  of  incorporating  regional 
standards  and  guidelines  into  affected 
land  use  plans.  The  third  alternative 
analyzes  the  impacts  of  implementing 
the  fallback  standards  and  guidelines 
defined  in  BLM's  grazing  regulations. 
Several  alternatives  were  considered, 
but  dismissed  from  detailed  analysis. 
These  included  a  no  grazing  alternative; 
designating  areas  of  critical 
environmental  concern  (ACECs)  and 
research  natural  areas  (RNAs); 
reintroduction  of  bison  on  public 
rangelands  to  achieve  standards  and 
guidelines;  and  developing  guidelines 
for  uses  other  than  livestock  grazing. 

Dated:  May  28.  1997. 
Thomas  F.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
[FR  Doc.  97-14483  Filed  6-3-97;  8:45  am] 

BILUNG  CODE  4310-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-300-1 990-00] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Revision  of 
the  Surface  Management 
Regulations — 43  CFR  3809  for 
Operations  Under  the  Mining  Law  of 
1872,  as  Amended 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  and  scoping. 

extension  of  comment  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  extending  to  June 
23.  1997.  the  comment  period  for  its 
notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  revision  of  its  surface 
management  regulations.  BLM 
published  the  notice  of  intent  on  April 
4.  1997.  The  extension  is  in  response  to 
several  requests  from  interested  parties 
for  additional  time  to  prepare  and 
submit  information. 
DATES:  In  order  to  be  considered  for 
preparation  of  the  draft  EIS.  scoping 
comments  are  most  useful  if  received  on 
or  before  June  23,  1997. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to  Paul  McNutt. 
3809/EIS  Team  Leader,  Bureau  of  Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000,  Reno,  NV  89520-0006.  See 
the  SUPPLEMENTARY  INFORMATION  section 
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for  the  electronic  access  and  filing 
address.  Comments  will  be  available  for 
public  review  at  850  Harvard  Way, 
Reno,  Nevada,  from  8:00  a.m.  to  4:00 
p.m.  Pacific  time,  Monday  through 
Friday,  excluding  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McNutt,  (702)  785-6400  or  via  e-mail: 
pmcnutt@nv.blm.gov.  An  alternate 
contact  is  Scott  Haight,  (406)  538-7461 
or  via  e-mail: 

shaight@mtl353.ldo.mt.blm.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between 
8:00  a.m.  and  8:00  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
3809EaS@wo.blm.gov.  Please  submit 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  or  encryption. 
Please  include  your  name  and  address 
in  your  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  Mr.  McNutt  directly  at  (702) 
785-6400. 

On  April  4.  1997,  BLM  announced  its 
intent  to  prepare  an  environmental 
impact  statement  for  the  proposed 
revision  of  it%  surface  memagement 
regulations.  In  the  notice,  BLM  invited 
comments  and  suggestions  on  the  scope 
of  the  rulemaking  and  analysis  and 
informed  the  public  that  BLM  will  hold 
public  meetings  in  seven  cities  during 
May  1997  to  facilitate  the  public 
comment  process.  The  notice  gave 
interested  parties  60  days,  until  June  3, 
1997,  to  submit  comments.  See  62  FR 
16177-16178  for  information  about  the 
areas  of  concern  with  the  existing 
surface  management  regulations  and 
public  comment  procedures.  On  April 
29,  1997,  BLM  amended  the  notice  of 
intent  to  add  public  meetings  in  San 
Francisco,  California.  See  62  FR  23264. 

BLM  has  received  several  requests  to 
extend  the  public  comment  period  to 
allow  interested  parties  additional  time 
to  prepare  and  submit  written 
comments.  After  careful  consideration 
of  these  requests,  we  are  extending  the 
comment  period  until  June  23, 1997. 

Dated:  May  28.  1997. 
Bob  Annstrong, 

Assistant  Secretary  for  Land  and  Minerals 

Management. 

[FR  Doc.  97-14508  Filed  6-3-97;  8:45  am) 

BILUNQ  COOE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-930-1 430-01;  CACA  7021  et  al.] 

Public  Land  Order  No  7262; 
Modification  and  Revocation  of  19 
Secretarial  Orders,  3  Public  Land 
Orders,  and  2  Bureau  of  Land 
Management  Orders,  which  withdrew 
lands  for  the  Bureau  of  Reclamation; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  modifies  10 
Secretarial  orders,  2  Public  Land  Orders, 
and  1  Bureau  of  Land  Management 
Order  to  establish  a  25-year  term  as  to 
133,310.80  acres  ofjands  withdrawn  for 
the  Bureau  of  Reclamation.  These  lands 
have  been  and  will  remain  closed  to 
surface  entry  and  mining,  but  have  been 
and  will  remain  open  to  mineral  leasing. 
This  order  also  revokes  18  Secretarial 
Orders,  1  Public  Land  Order,  and  1 
Bureau  of  Land  Management  Order 
insofar  as  they  affect  482,797.32  acres  of 
lands  withdrawn  for  the  Bureau  of 
Reclamation.  All  of  the  lands  are  located 
in  the  California  Desert  Conservation 
Area  as  defined  by  Section  601  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1781(c)  (1988).  Of 
the  482,797.32  acres  being  revoked, 
468,051.40  acres  will  be  opened  to 
surface  entry  and  mining  unless  closed 
by  overlapping  withdrawals  or 
temporary  segregations  of  record.  The 
remaining  14,745.92  acres  have  been 
and  will  remain  closed  to  surface  entry 
and  mining  because  those  lands  are 
included  in  necessary,  overlapping 
withdrawals  for  the  Bureau  of 
Reclamation  that  are  being  modified  by 
this  order.  The  lands  being  opened  to 
mining  by  this  order  are  located  in  the 
California  Desert  Conservation  Area  and 
will  be  administered  in  accordance  with 
the  Guidelines  for  Mineral  Exploration 
and  Development  contained  in  the 
Bureau  of  Land  Management's 
California  Desert  Conservation  Area 
Plan,  as  amended,  and  43  CFR  3802  and 
3809. 

EFFECTIVE  DATE:  July  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2135  Butano  Drive, 
Sacramento,  California  95825;  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 


1.  The  following  10  Secretarial  orders, 
2  Public  Land  Orders,  and  1  Bureau  of 
Land  Management  Order  are  hereby 
modified  to  expire  25  years  from  the 
effective  date  of  this  order,  unless,  as  a 
result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(f)  (1988),  the  Secretary  determines 
that  the  withdrawals  shall  be  extended 
insofar  as  they  affect  the  lands  described 
in  a  public  notice  published  in  the 
Federal  Register  on  March  3,  1992  (57 
FR  7599),  as  corrected  by  three 
correction  notices  published  on  May  4, 
1992  (57  FR  19135  and  57  FR  19163) 
and  May  26,  1993  (58  FR  30181): 

(a)  Secretarial  Order  dated  October  24, 
1944  (CACA  7074); 

(b)  Secretarial  Order  dated  October 
16, 1931  (CACA  7101); 

(c)  Secretarial  Order  dated  February 
19, 1929  (CACA  7103); 

(d)  Secretarial  Order  dated  January  31, 
1903  (CACA  7231); 

(e)  Secretarial  Order  dated  April  2, 
1909  (CACA  7232); 

(f)  Secretarial  Order  dated  February 
28,  1918  (CACA  7234); 

(g)  Secretarial  Order  dated  March  15, 
1919  (CACA  7235); 

(h)  Secretarial  Order  dated  October 
19, 1920  (CACA  7236); 
(i)  Secretarial  Order  dated  July  26, 

1929  (CACA  7238); 

(j)  Secretarial  Order  dated  June  4, 

1930  (CACA  7239); 

(k)  Public  Land  Order  3262  dated 
October  29,  1963  (CARI  01051); 

(1)  Public  Land  Order  4690  dated 
September  15,  1969  (CARI  07752); 

(m)  Bureau  of  Land  Management 
Order  dated  July  23, 1947  (CACA  7073). 

The  areas  described  within  the  above 
Secretarial  orders,  public  land  orders, 
and  the  Bureau  of  Land  Management 
order  aggregate  133,310.80  acres  in 
Imperial,  Riverside,  and  San  Bernardino 
Counties,  California. 

The  lemds  referenced  above  continue 
to  be  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  to 
protect  the  Bureau  of  Reclamation's 
Colorado  River  Storage  Project,  All 
American  Canal  Project,  Senator  Wash 
Pump  Storage  Project,  and  Yuma 
Reclamation  Project.  These  lands  have 
been  and  will  remain  open  to  leasing 
under  the  mineral  leasing  laws. 

2.  The  following  18  Secretarial 
Orders,  1  Public  Land  Order,  and  1 
Bureau  of  Land  Management  Order  are 
hereby  revoked  insofar  as  they  affect  the 
lands  located  in  the  California  Desert 
Conservation  Area,  as  defined  by 
Section  601  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
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1781(c)  (1988),  but  not  described  in  the 
Federal  Register  public  notice  or 
correction  notices  described  in 
paragraph  1  above: 

(a)  Secretarial  Order  dated  June  4, 
1931  (CACA  7021); 

(b)  Secretarial  Order  dated  March  26. 

1931  (CACA  7056); 

(c)  Secretarial  Order  dated  September 
8,  1903  (CACA  7060); 

(d)  Secretarial  Order  dated  July  1, 
1904  (CACA  7063): 

(e)  Secretarial  Order  dated  August  19, 

1932  (CACA  7069); 

(0  Secretarial  Order  dated  October  16, 
1931  (CACA  7101); 
(g)  Secretarial  Order  dated  July  2, 

1902  (CACA  7102); 

(h)  Secretarial  Order  dated  February 
19,  1929  (CACA  7103); 
(i)  Secretarial  Order  dated  January  31, 

1903  (CACA  7231); 

(j)  Secretarial  Order  dated  April  2. 
1909  (CACA  7232); 

(k)  Secretarial  Order  dated  February 
16,  1918  (CACA  7233); 

(1)  Secretarial  Order  dated  February 
28.  1918  (CACA  7234); 

(m)  Secretarial  Order  dated  March  15, 
1919  (CACA  7235); 

(n)  Secretarial  Order  dated  October 
19,  1920  (CACA  7236); 

(o)  Secretarial  Order  dated  December 
13,  1920  (CACA  7237); 

(p)  Secretarial  Order  dated  July  26, 

1929  (CACA  7238); 

(q)  Secretarial  Order  dated  June  4, 

1930  (CACA  7239); 

(r)  Secretarial  Order  dated  September 
10.  1940  (CACA  7240); 

(s)  Public  Land  Order  3330  dated 
February  10.  1964  (CARI  02052); 

(t)  Bureau  of  Land  Management  Order 
dated  April  5.  1956  (CACA  7241). 

The  areas  described  within  the  above 
Secretarial  orders,  public  land  order, 
and  Bureau  of  Land  Management  order 
aggregate  482,797.32  acres  in  Imperial, 
Riverside,  and  San  Bernardino  Counties, 
California. 

3.  At  10  a.m.  on  July  7.  1997.  the 
lands  referenced  in  paragraph  2  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  July 

7, 1997.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  10  a.m.  on  July  7. 1997.  the 
lands  referenced  in  paragraph  2  will  be 
opened  to  location  and  entry  under  the 


United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  referenced  in  paragraph  2  of 
this  order  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  (1988).  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  May  28,  1997.  * 
Bob  Amutroag, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-14486  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MoMS).  Interior. 
ACTION:  Notice  of  extension  of  a 
currently  approved  collection. 

summary:  The  Department  of  the 
Interior  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Act) 
the  collection  of  information  discussed 
below.  The  Act  requires  that  OMB 
provide  interested  Federal  agencies  and 
the  public  an  opportunity  to  comment 
on  information  collection  requests.  The 
Act  also  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
DATES:  Submit  written  comments  by 
July  7.  1997. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0078), 
725  17th  Street,  NW,  Washington,  DC 
20503. 


Send  a  copy  of  your  comments  to  the 
Minerals  Management  Service,  Rules 
Processing  Team.  Mail  Stop  4700.  381 
Elden  Street.  Herndon.  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Engineering  and 
Operations  Division,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
supporting  statement  and  collection  of 
information  by  contacting  MMS's 
Information  Collection  Clearance  Officer 
at  (202) 208-7744. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  O,  Training 
of  Lessee  and  Contractor  Employees 
Engaged  in  Oil  and  Gas  and  Sulphur 
Operations  in  the  OCS. 

OMB  Number:  1010-0078. 

Abstract:  Respondents  provide 
information  and  maintain  records  on  the 
training  of  certain  employees  working  in 
the  Outer  Continental  Shelf  (OCS). 
Training  organizations  submit  training 
programs  for  initial  accreditation  and 
subsequent  renewal;  request  exceptions 
to  training  requirements;  submit  course 
schedules  and  letters  with  course 
rosters;  and  maintain  records  of  training 
programs  and  trainees.  Lessees  may 
request  approval  of  alternative  training 
programs,  and  they  must  provide 
training  drills  to  new  employees  and 
record  the  results.  The  MMS  uses  the 
information  to  ensure  that  certain 
workers  in  the  OCS  are  properly  trained 
in  the  use  of  equipment  and  procedures 
in  drilling,  well-completion,  well- 
workover,  and  well-servicing  well 
control  operations  and  production 
safety  system  operations.  The 
information  is  necessary  to  verify 
personnel  training  compliance  with  the 
requirements.  Responses  to  this 
collection  of  information  are  mandatory. 
The  information  collected  is  required  in 
the  final  rule  published  in  the  Federal 
Register  on  February  5,  1997  (62  FR 
5320.  as  corrected  in  62  FR  7298  on 
February  18,  1997),  amending  30  CFR 
part  250.  subpart  O.  The  rule  became 
effective  on  March  5,  1997. 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  and  sulfur  lessee  and 
training  organizations. 

Estimated  Number  of  Respondents: 
185. 

Frequency:  The  reporting  and 
recordkeeping  requirements  and 
number  of  responses  vary  for  each 
section  and  are  mostly  on  occasion  or 
annual  (see  chart  below). 
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Burden  Breakdown 


Citation  30  CFR  250 
subpart  O 


Reporting  requiremerrt 


Frequency 


Number 


Burden 
(hours) 


Annual  t>ur- 
den  hours 


217  See  footnote  1  ... 

221  \\ 

224  .,* 

225  ..- 

226  (c  .  (d).  (i).  (k)  .... 


226(h) 


226(i)  

226(1)  See  footnote  2 

Total  Reporting  


Request  exceptions  (departures)  to 
training  requirenoents. 

Request  approval  of  alternative 
training  program. 

Apply  to  MMS  for  renewal  of  train- 
ing program  accreditation. 

Apply  to  MMS  for  approval  of  new 
training  program  accreditation. 

Supply  trainees  with  various  docu- 
ments, manuals,  course  updates, 
and  certificates  of  training. 

Fumish  MMS  personnel  a  copy  of 
training  program  and  plan  during 
orvsite  review. 

Submit  course  schedule  to  MMS  .... 

Send  MMS  letter  and  course  roster 
at  the  completion  of  each  course. 


On  occasion 
On  occasion 
On  occasion 
On  occasion 


30  exceptions 


.25 


2.4  alternative  pro- 
grams. 

16  renewal  accredita- 
tions. 

5  new  programs  


200 

53 

100 


No  burden— supplying  ttiese  documents  would  t>e  usual  and  cus- 
tomary practice  for  a  training  situation. 

No  burden— these  documents  would  be  readily  availat>te. 


98 

480 

848 

500 

0 


Annual;  on  occasion 
On  occasion  


61  schedules  , 

3,000  letters/rosters 

3,114  (rounded)  re- 
sponses. 


14.5 
.08 


3885 
240 

2.961 


Footnotes; 

'  The  revised  subpart  O  rule  eliminates  the  refresher  training  requirement  and  the  60-day  "window"  time  element,  including  the  wirxtow  for 
tjasic  training.  Under  the  old  regulations,  MMS  received  approximately  150  requests  each  year  for  exceptions,  most  of  which  were  for  departures 
to  the  "window."  We  anticipate  that  there  vinll  be  very  few  requests  for  exceptions  to  ttie  training  requirement  now  that  tfiere  is  no  "wirxtow"  and 
only  basic  training  is  mandated. 

2  In  1996  training  organizations  submitted  4,498  rosters  to  MMS.  The  revised  subpart  O  eiimtnates  tt>e  requirement  for  refresher  training  arxj 
changes  the  timing  for  tasic  training.  This  will  result  in  an  estimated  30-40%  reduction  in  mandatory  training  depending  upon  tt>e  training  cat- 
egory with  a  corresponding  reduction  in  reporting. 

3  Rounded. 


Estimated  Annual  Burden  on 
Respondents:  Reporting  burden  of  2,961 
hours. 

Form  Number:  N/A. 

Comments:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Section  3506(c)(2)(A),  each  agency  shall 
provide  notice  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  this  collection  of 
information  in  order  to  solicit  comment 
to  (a)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  be  made  directly  to 
the  addresses  listed  under  the  addresses 
section  of  this  notice.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days;  therefore,  public 
comments  should  be  submitted  to  OMB 
within  30  days  in  order  to  assure  their 
maximum  consideration. 


Bureau  Clearance  Officer:  Jo  Ann 
Uuterbach  (202)  208-7744. 

Dated:  May  23,  1997. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  97-14474  Filed  6-3-97;  8:45  am| 
BILLING  CODE  4310-MIMN 


DEPA.RTMLNT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 

Activities:  ProctHed  Collection; 
Comment  Request 

agency:  Notice  of  information 
collection  under  review;  Juvenile 
residential  facility  census. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  pubhc 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  7, 1997. 
This  process  is  conducted  in  accordance 
vn\h  5  CFR  Part  1320.10.  Written 
comments  and/or  suggestions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC,  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Informatioh  Management  and  Security 
Staff,  Attention:  E)epartment  Clearance 
Officer,  Suite  850, 1001  G  Stii^et,  NW, 
Washington.  IX,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Cjverview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
new  collection. 

(2)  The  title  of  the  form/collection: 
Juvenile  Residential  Facility  Census. 

(3)  The  agency  form  numoer,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Public  and  Private 
Residential  Facilities  for  Juveniles. 
Other:  None.  This  collection  will  gather 
information  necessary  to  routinely 
monitor  the  types  of  facilities  into 
which  the  juvenile  justice  system  places 
young  persons  and  the  services 
available  in  these  facilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  respondents  with  an 
average  7  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  24,500  biennial  burden 
hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  May  29,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  97-14535  Filed  6-3-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  Census  of  juveniles  in 
residential  placement. 

OfHce  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 


This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  7,  1997. 
This  process  is  conducted  in  accordance 
with  5  CFR,  Part  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington.  DC.  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850.  1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
new  collection. 

(2)  The  title  of  the  form/collection: 
Census  of  Juveniles  in  Residential 
Placement. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  CJ-14,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 


Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Public  and  private 
juvenile  detention,  correctional,  shelter, 
facilities.  Other.  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  respondents  and  average 
4  hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,142  biennial  burden 
hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  May  29,  1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[PR  Doc.  97-14536  Filed  6-3-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10398,  et  al.] 

Proposed  Exemptions;  Robert  A.  Benz 
&  Co.,  P.A.,  Certified  Public 
Accountants  Employees  Profit  Sharing 
Plan  (the  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
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adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  {at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2j  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  ihe  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarited  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Robert  A.  Benz  &  Co.,  P.  A.,  Certified 
Public  Accountants  Employees  Profit 
Sharing  Plan  (The  Plan)  Located  in 
Pensacola,  Florida 

[Application  No.  D-10398) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836, 12847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  both  (1)  the 
proposed  cash  sale  (the  Sale)  of  certain 
real  property  (the  Property)  to  the  Plan 
by  Robert  A.  Benz  &  Co..  PA..  Certified 
Public  Accountants  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan,  and  (2)  the  proposed  lease-back 
(the  Lease)  of  the  Property  by  the  Plan 
to  the  Employer;  provided: 

(A)  The  terms  and  conditions  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  obtainable  from 
unrelated  parties; 

(B)  The  Plan  is  represented  at  all 
times  and  for  all  purposes  with  respect 
to  the  Sale  and  the  Lease  by  a  qualified, 
independent  fiduciary; 

(C)  The  Sale  is  a  one-time  transaction 
for  a  lump  sum  cash  payment; 

(D)  The  purchase  price  is  the  fair 
market  value  of  the  Property  as 
determined  on  the  date  of  the  Sale  by  a 
qualified,  independent  appraiser; 

(E)  The  monthly  rents  paid  to  the  Plan 
will  be  adjusted  every  year  after  the  first 
12  months  of  the  Lease  by  an  amount  to 
reflect  the  greater  of  either  a  3  percent 
per  year  increase  or  the  most  recent 
percentage  increase  in  the  U.  S. 
Department  of  Labor  Consumer  Price 
Index; 

(F)  In  addition,  the  rents  initially  paid 
under  the  Lease  are  no  less  than  the  fair 
market  rental  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser,  and  thereafter  are  adjusted 
every  third  year  to  be  no  less  than  the 
fair  market  rental  value  as  then 
determined  by  the  independent 
appraiser; 

(G)  The  Lease  is  a  triple-net  lease 
under  which  the  Employer  as  the  lessee 
is  obligated  for  all  expenses  incurred  by 
the  Property,  including  all  taxes  and 
assessments,  maintenance,  insurance, 
utilities,  and  any  other  expense: 

(H)  The  qualified,  independent 
fiduciary  of  the  Plan  monitors  and 


enforces  compliance  with  the  terms  and 
conditions  of  the  Lease  and  the 
exemption  herein  proposed; 

(I)  At  all  times  tne  qualified, 
independent  fiduciary  for  the  Plan 
determines  that  the  Lease  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries,  and  at  all  times 
determines  that  there  are  adequate 
protections  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan,  and  takes  all  the  necessary  steps 
to  protect  those  rights; 

U)  In  the  event  tne  Plan  sells  the 
Property  and  the  proceeds  received  from 
the  sale  plus  the  net  rentals  received  for 
the  Property  are  less  than  the  Plan's  cost 
of  acquiring,  holding,  and  maintaining 
the  Property  plus  a  5  per  cent  per 
annum  compounded  rate  of  return  on 
the  cost  to  the  Plan  in  acquiring, 
holding,  and  maintaining  the  Property, 
the  Employer,  or  its  successors,  shall 
pay  in  cash  the  difference  to  the  Plan 
within  45  days  of  the  sale; 

(K)  No  commissions,  expenses,  or 
costs  shall  be  incurred  by  the  Plan  from 
the  Sale  or  the  Lease;  and 

(L)  At  all  times  during  the  Sale  and 
Lease,  the  fair  market  value  of  the 
Property  represents  less  than  25  percent 
of  the  total  assets  of  the  Plan. 

Summary  of  Facts  and  Representations 

1 .  The  Plan  is  a  defined  contribution 
plan  that  is  a  profit  sharing  plan  as 
described  in  section  401(a)  of  the  Code, 
and  is  exempt  from  taxation  pursuant  to 
section  501  of  the  Code.  The  Plan  has 
seven  participants  and  beneficiaries  and 
total  assets  of  $2,300,000.  as  of 
December  31,  1996.  The  fiduciary  of  the 
Plan  is  Mr.  Robert  A.  Benz,  who  is  a 
certified  public  accountant  and  also  is 
the  president  and  director  as  well  as 
90.79  percent  stockholder  of  the 
Employer.  The  Employer  is  being 
purchased  under  a  long-term  contract 
from  Mr.  Benz  by  other  Certified  Public 
Accountants  who  are  presently 
employed  by  the  Employer.  The 
Employer  has  been  in  existence  over 
thirty  years  as  a  public  accounting  firm, 
and  now  is  a  registered  professional 
association  under  the  statutes  of  Florida. 

The  independent  fiduciary  for  the 
Plan  in  connection  with  the  proposed 
transactions  is  Mr.  J.  Thomas  Fife  (the 
Independent  Fiduciary),  a  resident  of 
Pensacola,  Florida,  and  a  Vice 
President-Investments,  for  Paine 
Webber,  Incorporated  in  its  Pensacola. 
Florida  office.  When  accepting  his 
appointment  with  a  written  agreement, 
the  Independent  Fiduciary  was  given 
discretionary  authority  by  the  Plan  with 
respect  to  the  acquisition  and  the 
leasing  of  the  Property  and  the 
management,  control,  and  disposition  of 
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the  Property.  The  Independent 
Fiduciary  represents  that  after  a  review 
the  terms  of  the  Plan  and  its  portfolio 
and  the  terms  and  conditions  of  the 
proposed  Sale  and  the  Lease  of  the 
Property  he  is  able  to  render  a  favorable 
opinion  with  respect  to  the  proposed 
transactions.  In  addition,  the 
Independent  Fiduciary  represents  that 
his  qualifications,  background,  and 
experience  qualify  him  to  act  as  the 
independent  fiduciary  for  the  Plan  in 
connection  with  the  proposed  Sale  and 
Lease.  The  Independent  Fiduciary  also 
represents  that  he  has  no  interest  in  the 
Employer  or  the  Plan,  and  no  interest  or 
relationship  with  any  employee, 
shareholder,  or  director  of  the 
Employer.  The  Independent  Fiduciary 
has  also  acknowledged  that  he  has 
knowledge  and  experience  with  the 
responsibilities,  duties,  and  liabilities  of 
an  independent  fiduciary  under  the  Act; 
and  that  he  has  a  net-worth  in  excess  of 
the  appraised  fair  market  value  of  the 
Property. 

2.  The  Property,  which  the  Employer 
proposes  to  sell  to  the  Plan  and  lease- 
back, is  located  at  1823  North  9th 
Avenue,  Pensacola,  Florida,  and 
consists  of  a  tract  of  land,  zoned 
commercial,  with  improvements, 
totaling  approximately  14,404  square 
feet  in  area.  The  improvements  on  the 
Property  consists  of  a  one-story  concrete 
office  building  of  approximately  4,463 
square  feet  and  adjoining  asphalt 
parking  facilities.  It  is  encumbered  by  a 
real  estate  mortgage  with  current 
balance  of  $214,951.60,  which  is  to  be 
paid  off  at  the  closing  of  the  Sale,  so  that 
the  Plan  is  to  acquire  the  title  to  the 
Property  firee  and  clear  of  the  mortgage. 
The  Property  is  used  solely  by  the 
Employer  in  its  business  of  providing 
accounting  services  to  the  public. 

Mr.  Richard  H.  Sherrill  of  Sherrill 
Appraisal  Company  located  in 
Pensacola,  Florida,  an  independent  MAI 
appraiser  (the  Independent  Appraiser) 
determined,  as  of  November  11,  1996, 
that  the  Property  has  fair  market  value 
of  $395,000.  As  of  January  27,  1997,  the 
Independent  Fiduciary  determined  the 
fair  market  rental  value  of  the  Property 
is  $34,500  for  the  first  year  of  the  Lease, 
based  upon  a  ten  year  lease  providing 
for  a  triple  net  rental  terms  whereby  the 
lessee  pays  all  expenses.  In  addition, 
there  is  a  provision  for  annual  rent 
increases. 

3.  The  applicant  represents  that  the 
Sale  of  the  Property  to  the  Plan  by  the 
Employer  is  for  cash  in  an  amount  equal 
to  the  fair  market  value  as  determined 
by  an  independent  appraiser,  which 
amount  is  less  than  17.5  percent  of  the 
total  assets  of  the  Plan. 


The  applicant  represents  the  Sale  is 
contingent  upon  the  simultaneous 
execution  of  the  Lease  by  the  Plan  and 
the  Employer.  The  Lease  is  a  triple-net 
lease  under  which  the  Employer,  as  the 
lessee,  will  pay  all  expenses  incurred  by 
the  Property  during  the  term  of  the 
Lease  including  taxes,  insurance, 
maintenance,  repairs,  utilities,  and  any 
other  expense.  The  term  of  Lease  is  for 
a  duration  of  ten  years.  If  the  lessee  has 
performed  all  the  covenants  contained 
in  the  Lease,  the  lessee  has  an  option  to 
extend  the  Lease  for  an  additional  two 
years  under  the  same  terms  and 
conditions  as  the  original  Lease. 
Beginning  in  the  first  year  of  the  Lease, 
the  annual  rental  is  $34,500,  and  will  be 
adjusted  every  year  thereafter  to  be  the 
greater  of  either  an  increase  of  3  percent 
in  the  rent  or  an  increase  equal  to  the 
most  recent  percentage  increase  of  the 
Consumer  Price  Index  as  determined  by 
the  U.S.  Department  of  Labor.  Also,  the 
applicant  represents  that  on  every  third 
year  of  the  Lease,  the  rent  will  be 
adjusted  so  as  to  be  no  less  than  the  fair 
market  rental  value  of  the  Property  as 
then  determined  by  an  independent 
appraiser  selected  by  the  Independent 
Fiduciary,  and  in  no  event  will  the 
amount  of  the  rent  be  lowered. 

In  addition,  the  applicant  represents 
that  it  will  indemnify  and  hold  the  Plan 
harmless  from  any  liability  arising  from 
the  Plan  purchasing  and  holding  the 
Property,  including,  but  not  limited  to, 
hazardous  material  found  on  the 
Property,  violation  of  zoning,  land  use 
regulations  or  restrictions,  and  violation 
of  federal,  state,  or  local  environmental 
regulations  or  laws. 

The  applicant  also  represents  that  if 
the  Independent  Fiduciary  decides  to 
sell  the  Property  and  the  proceeds  from 
the  sale  plus  net  rentals  received  for  the 
Property  are  less  than  the  Plan's  cost  of 
acquiring,  holding,  and  maintaining  the 
Property  plus  a  5  per  cent  per  annum 
compounded  rate  of  return,  the 
Employer,  or  its  successors,  shall  pay 
the  difference  in  cash  to  the  Plan  within 
45  days  of  the  date  of  the  sale. 

The  applicant  also  represents  that  in 
order  to  ensure  that  the  best  interests  of 
the  Plan  are  served  and  to  protect  the 
rights  of  all  the  Plan  participants  and 
beneficiaries,  the  Independent  Fiduciary 
has  the  ultimate  authority  to  make 
distribution  of  the  Property.  At  the  time 
of  distribution  of  benefits  to  Mr.  Benz, 
the  Independent  Fiduciary  will 
determine  whether  or  not  the  interests 
of  the  Plan  and  its  participants  and 
beneficiaries  are  protected  and  better 
served  by  distributing  the  Property  in 
kind  to  Mr.  Benz  as  part  of  his  vested 
benefits  in  the  Plan,  or  whether  or  not 


the  Plan  will  retain  or  dispose  of  the 
Property  in  some  other  manner. 
4.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfies  the  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because  (a)  the  proposed 
transactions  have  been  reviewed  and 
approved  by  the  Independent  Fiduciary 
of  the  Plan;  (b)  the  fair  market  value  and 
the  fair  market  rental  value  of  the 
Property  have  been  determined  by  an 
Independent  Appraiser;  (c)  the  Plan  will 
pay  no  more  than  the  fair  market  value 
for  the  Property  and  will  receive  the  fair 
market  rental  value  from  the  Lease;  (d) 
in  the  event  the  Plan  sells  the  Property 
and  the  proceeds  received  from  the  sale 
plus  the  net  rentals  received  for  the 
Property  are  less  than  the  Plan's  cost  of 
acquiring,  holding,  and  maintaining  the 
Property  plus  a  5  per  cent  per  annum 
compounded  rate  of  return  on  the  cost 
to  the  Plan  of  acquiring,  holding,  and 
maintaining  the  Property,  the  Employer, 
or  its  successors,  shall  pay  in  cash  the 
difference  to  the  Plan  within  45  days  of 
the  sale;  (e)  the  Independent  Fiduciary 
will  monitor  and  enforce  the  terms  and 
conditions  of  the  Sale  and  the  Lease  on 
behalf  of  the  Plan;  (f)  the  Independent 
Fiduciary  will  have  exclusive  authority 
with  respect  to  the  management, 
control,  and  disposition  of  the  Property; 
and  (g)  the  Independent  Fiduciary  has 
determined  that  the  proposed  Sale  and 
Lease  are  in  the  best  interests  and 
protective  of  the  rights  of  the  Plan  and 
its  participants  and  beneficiaries. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  not  a 
toll-free  number.) 

Gart  Brothers  Sporting  Goods  Company 
401  (k)  Plan  (the  Plan)  Located  in 
Denver,  Colorado 

[Application  No.  D-104031 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  (the  Sale)  by  the 
Plan  of  a  5  per  cent  interest  (the  Interest) 
in  the  Hampden  Enterprises  Limited 
Partnership  (the  Partnership)  to  the  Gart 
Bros.  Sporting  Goods  Company,  the 
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sponsor  of  the  Plan  (the  Employer)  and 
a  party  in  interest  with  respect  to  the 
Plan;  provided  (1)  the  terms  and 
conditions  of  the  transaction  are  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  from  unrelated  parties,  (2) 
the  Sale  is  a  one-time  transaction  for 
cash,  (3)  the  Plan  pays  no  commissions 
nor  incurs  any  other  expenses  in 
connection  with  the  proposed 
transaction,  (4)  the  Plan  receives  as 
consideration  from  the  Sale  the  greater 
of  either  (a)  the  total  funds  expended  by 
the  Plan  in  acquiring  and  holding  the 
Interest,  less  any  return  of  capital 
reali2»d  from  its  investment  in  the 
Interest,  or  (b)  the  fair  market  value  of 
the  Interest  as  determined  on  the  date  of 
the  Sale  by  an  independent  appraiser, 
and  (5)  if  the  Employer  ever  receives 
more  from  the  Interest  than  it  pays  the 
Plan  when  acquiring  the  Interest,  the 
Employer  will  pay  the  Plan  the  excess. 

Summary  of  Facts  and  Representatioiis 

1.  The  Plan,  effective  April  1,  1995, 
and  a  successor  by  amendment  to  a 
profit  sharing  plan  that  had  been 
established  on  November  1,  1970,  is  a 
defined  contribution  plan  which 
features  (a)  employer-matching  funding 
and  salary  deferral  contributions  by 
Plan  participants,  and  (b)  self-directed 
investments  by  Plan  participants  of  their 
respective  Plan  accounts.  The  Plan  is 
intended  to  be  qualified  pursuant  to  thr 
requirements  of  sections  401(a)  and 

401  (k)  of  the  Code.  The  total  assets  of 
the  Plan  are  $3,251,355,  as  of  September 
30,  1996,  and  the  total  participants  in 
the  Plan  are  approximately  747,  as  of 
January  17,  1997.  The  fiduciary  of  the 
Plan  is  the  Advisory  Ck)mmittee  (the 
Fiduciary)  appointed  by  the  Employer 
to  administer  the  Plan  and  to  direct  the 
trustee  of  the  Plan  with  respect  to  the 
investments  of  Plan  assets  by  the 
participants.  Currently,  the  Fiduciary 
consists  of  three  employees  all  of  whom 
are  minority  shareholders  and  two  are 
officers  of  the  Employer.  The  trustee  of 
the  Plan  is  Wells  Fargo  Bank  (Colorado), 
N.A.  (The  Trustee)  whose  principal 
offices  are  located  in  San  Franciso, 
California. 

2.  The  Employer,  a  Colorado 
corporation,  is  a  wholly  owned 
subsidiary  of  Cart  Sports  Company,  a 
Delaware  corporation,  which  is 
privately  held  by  78  shareholders.  The 
Employer  was  originally  founded  by  the 
Cart  family  in  1928  as  a  family- 
operated,  retail  sporting  goods  store 
located  in  Denver,  Colorado.  From  1971 
to  the  present,  the  Employw,  through 
several  changes  in  ownership,  has 
expanded  its  retail  stores  in  size  and 
location  throughout  six  states  in  the 
Rocky  Mountain  Region  to  include  more 


than  60  stores  and  more  than  1,700 
employees. 

3.  The  applicant  represents  that  on 
November  16,  1987,  the  Plan,  with  an 
investment  of  $206,000  acquired  the 
Interest  in  the  Partnership,  which  had 
been  established  on  March  20,  1970, 
from  an  unrelated  person,  The  Denver 
Sympathy  Fountain,  a  Colorado  non- 
profit corporation.!  As  of  March  17, 
1997,  this  investment  in  the  Partnership 
was  determined  to  have  a  fair  market 
value  of  $123,830  by  Hale  Companies, 
Inc.,  a  real  estate  firm,  located  in  Parker, 
Colorado.  Hale  Companies,  Inc. 
represents  that  it  is  not  related  to  the 
Plan,  the  Plan  sponsor,  or  to  the 
Fiduciary  of  the  Plan. 

The  applicant  represents,  that  because 
the  value  of  real  estate  plummeted  in 
Denver,  Colorado  during  the  late  1980s 
and  early  1990s,  the  Partnership,  on 
November  30,  1994,  sold  an  asset, 
which  consisted  of  real  property,  and 
distributed  $70,500  to  the  Plan.  During 
March  1995  the  Partnership  sold 
another  parcel  of  real  property  to 
Mainstreet  Quincy,  LLC  (Mainstreet 
LLC),  a  Colorado  limited  liability 
company,  for  a  total  sum  of  $5,010,000. 
At  the  closing  of  the  sale  of  the  second 
parcel  of  real  property,  Mainstreet  LLC 
tendered  as  payment  to  the  Partnership 
the  sum  of  $760,000  in  cash  (of  which 
$33,000  was  distributed  to  the  Plan  on 
March  22,  1995)  and  two  promissory 
notes.  The  first  note  is  in  the  amount  of 
$1,175,000,  and  promises  to  pay  one- 
half  of  the  earned  annual  6  percent 
interest  on  every  March  15th  and 
September  15th,  plus  annual  payments 
of  $293,000  every  March  15th  on  the 
outstanding  principal  until  the 
obligation  becomes  due  and  payable  in 
full  on  March  15,  2000.  The  second  note 
is  in  the  amount  of  $3,075,000.  and 
earns  6  per  cent  interest  with  no  interest 
or  principal  payable  until  the  note 
matures  on  March  15,  2000.  The 
applicant  represents  that  the  two 
promissory  notes  and  a  reserve  account 
of  approximately  $11,000  are  the  only 
assets  currently  possessed  by  the 
Partnership. 

4.  On  March  31,  1994.  the  Fiduciary 
communicated  to  the  Partnership  its 
desire  to  sell  the  Interest  to  other 
limited  partners  in  the  Partnership  and 
received  no  response  to  its 
communication.  During  1996  the 
Fiduciary  again  attempted  with  no 
success  to  sell  the  Interest  to  the  other 
limited  partners  of  the  Partnership;  and 
also,  to  a  secondary  market-maker  of 


'  The  applicant  represents  that  the  individuals 
who  were  the  members  of  the  Advisory  Committee 
and  Plan  Fiduciaries  at  the  time  the  Plan  acquired 
the  Interest  are  no  longer  Fiduciahe^of  the  Plan  or 
employed  by  the  Employer. 


limited  partnership  interests.  Also 
during  1996,  an  attempt  was  made  by 
the  Plan  without  success  to  sell  its 
interest  in  the  Partnership  to  Mainstreet 
LLC. 

The  applicant  represents  that  on 
March  15,  1997,  Mainstream  LLC 
defaulted  on  the  interest  payment  due 
on  its  first  promissory  note.  On  April  1, 
1997,  the  applicant  received 
confirmation  bom  the  U.S.  Bankruptcy 
Court  in  Denver,  Colorado  that  on 
December  30,  1996,  Mainstream  LLC,  d/ 
b/a  Main  Street  Homes  had  filed  for 
reorganization  under  Chapter  1 1  of  the 
Bankruptcy  Act  and  was  assigned  Case 
No.  9fr-26283CEM. 

5.  The  applicant  requests  an 
administrative  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act  to  enable  the  Plan  to  sell  the  Interest 
it  holds  to  the  Employer,  so  that  not 
only  will  the  participants  of  the  Plan  be 
able  to  self-direct  all  the  assets  in  their 
individual  accounts,  but  they  will  be 
able  to  unburden  the  Plan  of  its 
investment  in  the  Partnership.  Also,  the 
applicant  represents  that  by  selling  the 
Interest  to  the  Employer  the  Plan  will 
avoid  selling  the  Interest  at  a  discounted 
price  on  the  secondary  market,  and  will 
avoid  any  conmiissions  or  other 
expenses  in  connection  with  the 
transaction. 

The  applicant  represents  that  the 
Employer  will  pay  to  the  Plan  as 
consideration  for  the  Sale  of  the  Interest 
to  the  Employer  the  greater  of  either  (a) 
the  total  funds  expended  by  the  Plan  in 
acquiring  and  holding  the  interest,  less 
any  retuxn  of  capital  &t)m  its  investment 
in  the  Interest,  or  (b)  the  fair  market 
value  of  the  Interest  as  determined  on 
the  date  of  the  Sale  by  an  independent 
appraiser.  The  Trustee  represents  in  a 
letter  dated  April  4, 1997,  that  it  will 
ensure  that  the  Plan  will  receive  the 
consideration  from  the  Sale  as  required 
by  the  proposed  exemption  of  the 
Department. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because  (a)  the  terms  and 
conditions  of  the  transaction  are  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  from  unrelated  parties;  (b) 
the  Sale  of  the  Interest  involves  a  one- 
time transaction  for  cash;  (c)  the  Plan 
will  not  incur  the  payment  of  any 
commissions  nor  any  other  expenses; 
(d)  the  transaction  will  enable  the 
participants  of  the  Plan  to  direct  the 
investments  of  all  the  assets  in  their 
individual  accounts  in  the  Plan;  (e)  the 
Trustee  will  ensure  that  the 
consideration  paid  by  the  Employer  is 
(i)  the  greater  of  either  the  funds 
expended  by  the  Plan  from  acquiring 


and  holding  the  Interest,  less  any  return 
of  capital  from  the  Interest,  or  (ii)  the 
fair  market  value  of  the  Interest  as 
determined  by  an  independent, 
qualified  appraiser;  and  (fl  if  the 
Employer  ever  receives  more  from  the 
Interest  than  it  pays  the  Plan  when 
acquiring  the  Interest,  the  Employer  will 
pay  the  Plan  the  excess. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

First  Savings  Bank,  F.S.B.  Profit 
Sharing  and  Employee  Stock 
Ownership  Plan  (the  Plan)  Located  in 
Clevis,  New  Mexico 

(Application  No.  D-104091 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  F.R.  32836,  32847,  August  10,  1990). 
If  the  exemption  is  granted  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2).  and  407  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
December  26,  1996  to  (1)  the  acquisition 
by  the  Plan  of  certain  stock  rights  (the 
Rights)  pursuant  to  a  stock  rights 
offering  (the  Offering)  by  Access 
Anytime  Bancorp,  Inc.  (the  Parent), 
which  is  the  parent  corporation  of  First 
Savings  Bank,  F.S.B.  (the  Employer),  the 
sponsor  of  the  Plan;  (2)  the  holding  of 
the  Rights  by  the  Plan  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  exercise  of  certain  of  the  Rights 
by  the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(A)  The  Plan's  acquisition  and 
holding  of  the  Rights  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  common 
stock  of  the  Parent; 

(B)  All  holders  of  the  common  stock 
of  the  Employer  were  treated  in  the 
same  manner  with  respect  to  the 
Offering,  including  the  Plan; 

(C)  All  decisions  regarding  the 
holding  and  potential  exercise  of  the 
Rights  by  the  Plan  were  made  in 
accordance  with  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts  by  the  individual 
Plan  participant  whose  account  in  the 
Plan  received  Rights  in  the  Offering;  and 

(D)  With  respect  to  any  participants' 
accounts  in  the  Plan  for  which  no  valid 
instructions  were  timely  filed  regarding 
the  Rights  during  the  Offering,  such 


Rights  expired  unexercised  in  the  same 
manner  as  unexercised  Rights  issued  to 
all  other  holders  of  the  common  stock 
of  the  Parent,  since  the  Rights  were  not 
transferable  and  could  not  be  sold. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  December 
26, 1996. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  federal  savings 
bank  that  conducts  full  service  banking 
operations  from  its  main  office  in 
Clovis,  New  Mexico,  two  branch 
locations  in  Clovis  and  Portales,  New 
Mexico  and  a  loan  production  office  in 
Rio  Rancho,  New  Mexico.  Access 
Anytime  Bancorp,  Inc.  (the  Parent)  is  a 
Delaware  public  corporation  ^  which 
was  organized  to  become  a  holding 
company  for  the  Employer.  Pursuant  to 
a  merger  agreement  (the  Merger) 
between  the  Employer  and  the  Parent, 
and  upon  approval  of  the  holders  of  the 
common  stock  of  the  Employer  (the 
Employer  Stock)  on  October  18,  1996, 
all  outstanding  shares  of  Employer 
Stock  were  converted  into  and 
exchanged  for  an  equal  number  of 
shares  of  common  stock  of  the  Parent 
(Parent  Stock).  The  Employer  continues 
its  banking  operations  as  a  wholly- 
owned  subsidiary  of  the  Parent. 

2.  The  Employer  maintains  the  Plan 
as  a  defined  contribution  plan 
combining  a  profit  sharing  component 
(the  PSP)  with  an  employee  stock 
ownei^hip  component  (the  ESOP)  for 
the  benefit  of  employees  of  the 
Employer  and  each  of  the  employers 
which  are  members  of  a  controlled 
group  with  the  Employer.  As  of  October 
31,  1996,  the  Plan  had  approximately  54 
participants  and  total  assets  of  $319,659. 
The  trustee  of  the  Plan  is  Roddy  Pearce 
(the  Trustee),  who  is  an  officer  of  the 
Employer.  The  Plan  provides  for 
individual  participant  accounts  (the 
Accounts)  in  both  the  ESOP  and  the 
PSP,  and  participant-directed 
investment  of  the  PSP  Accounts.  The 
Trustee  acts  as  custodian  of  Plan  assets, 
holding  legal  title  to  the  assets  and 
executing  investment  directions  in 
accordance  with  the  participants' 
directions.  A  committee  appointed  by 
the  Employer's  board  of  directors  (the 
Committee)  reviews  all  investment 
direction  forms  filed  by  Plan 
participants  to  check  for  possible  errors, 
such  as  the  failure  of  a  participant  to 
enter  a  signature  or  to  specify  clear 
instructions.  The  Plan  assets  in  the 
ESOP  are  invested  primarily  in  Parent 


Stock  under  the  direction  of  the  Trustee, 
and  the  assets  in  the  PSP  are  invested 
pursuant  to  participant  directions 
among  nine  different  investment 
options.  As  of  October  31.  1996,  the 
ESOP  component  of  35  Accounts  in  the 
Plan  held  a  total  of  9,798  shares  of 
Parent  Stock  comprising  approximately 
18  percent  of  total  Plan  assets. 

3.  Following  the  Merger  and  the 
conversion  of  Employer  Stock  to  Parent 
Stock,  the  Parent  commenced  on 
December  26, 1996  (the  Opening  Date) 
an  offering  (the  Offering)  of  new  shares 
of  Parent  Stock  to  all  holders  of  record 
(the  Shareholders)  of  Parent  Stock  as  of 
December  20,  1996  (the  Record  Date) 
pursuant  to  nontransferable 
subscription  rights  (the  Rights)  ^  issued 
to  all  of  the  Shareholders,  including  the 
Plan.  One  Right  was  issued  for  each 
share  of  Parent  Stock  held  by  the 
Shareholders,  and  each  Right  conferred 
upon  its  holder  an  entitlement  to 
purchase  one  new  share  of  Parent  Stock 
at  a  stated  subscription  price  of  $5.25 
per  share  (the  Subscription  Price) 
during  the  Offering,  prior  to  close  of 
business  on  the  date  of  the  Offering's 
expiration  (the  Expiration  Date).  The 
original  Expiration  Date  was  January  31, 
1997.  but  the  directors  of  the  Parent 
extended  the  Offering  to  April  8,  1997. 
Under  the  terms  of  the  Offering,  each 
Right  was  non-transferable  and  was 
required  to  expire  if  not  exercised  prior 
to  the  close  of  the  Expiration  Date.  As 
of  the  Opening  Date,  732,198  shares  of 
Parent  stock  were  issued  and 
outstanding,  held  by  450  Shareholders, 
including  the  Plan  Accounts' 
investments  in  9.798  shares,  which 
constituted  about  1.33  percent  of  all 
issued  and  outstanding  Parent  Stock. 
The  Employer  and  the  Parent  are 
requesting  an  exemption  for  the  Plan's 
acquisition  and  holding  of  9,798  Rights 
pursuant  to  the  Offering  and,  to  the 
extent  the  Rights  were  exercised,  for  the 
exercise  of  the  Rights,  under  the  terms 
and  conditions  described  herein. 

4.  In  anticipation  of  the  Offering,  the 
Plan  and  its  related  trust  agreement 
were  amended  with  respect  to  all  Plan 
participants  with  an  Account  invested 
in  the  Parent  Stock  (Invested 
Participants).  Prior  to  this  amendment 
and  restatement  of  the  Plan,  participants 
had  no  authority  to  direct  any 
investments  of  the  ESOP  portion  of  their 
Accounts.  With  the  amendment,  the 
Plan  document  enabled  Invested 
Participants  to  determine  the 
disposition  of  all  Rights  allocated  to 
their  Accounts.  Pursuant  to  these 


'  The  common  stock  of  Access  Anytime  Bancorp. 
Inc.  is  publicly  traded  on  the  National  Association 
of  Securities  Dq|ler$  Automated  Quotation  Small- 
Cap  Market  System  under  the  symbol.  "AABC". 


'  The  Deportment  notes  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the  Act. 
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amended  Plan  provisions,  each  Invested 
Participant  was  permitted  to  direct  the 
Trustee  to  exercise  any  or  all  of  the 
Rights  attributable  to  his  or  her 
Account.  The  Employer  represents  that 
the  amendment  and  restatement  of  the 
Plan  to  provide  pass-through  elections 
to  Plan  participants  was  intended  to 
place  the  Invested  Participants  in  a  like 
position  with  other  Shareholders  for 
purposes  of  the  Offering.  Since  all 
shares  of  Parent  Stock  held  by  the  Plan 
were  allocated  to  participant  Accounts, 
all  decisions  with  respect  to  the  Rights 
acquired  by  the  Plan  were  made  by 
individual  Invested  Participants.  In 
order  to  exercise  the  Rights,  the  Invested 
Participants  were  required  to  file  valid 
instructions  with  the  Trustee  no  later 
than  the  close  of  the  Expiration  Date 
and  to  liquidate  a  sufficient  portion  of 
the  non-Parent  Stock  assets  in  their 
Accounts  to  cover  the  Subscription 
Price.  Those  Rights  with  respect  to 
which  the  Invested  Participant  failed  to 
file  with  the  Trustee  valid  exercise 
instructions  before  close  of  business  on 
the  Expiration  Date  expired  in  the  same 
manner  as  the  Rights  held  by  non-Plan 
Shareholders.  The  Employer  represents 
that  5,000  Rights  were  exercised  by 
Invested  Participants,  that  the  remaining 
4,798  Rights  expired  on  the  Expiration 
Date,  and  that  no  expenses  were 
incurred  by  the  Invested  Participants  or 
the  Plan  in  connection  with  the 
Offering. 

5.  The  Employer  represents  that  upon 
commencement  of  the  Offering,  all 
Invested  Participants  were  notified  of 
the  Offering  and  the  procedure  for  filing 
instructions  with  the  Trustee  with 
respect  to  the  Rights.  The  Employer 
states  that  all  instructions  timely  filed 
by  the  Invested  Participants  were 
properly  executed.  The  Employer 
represents  that  the  Plan  was  necessarily 
involved  in  the  Offering  because  the 
Parent  accorded  equal  treatment  to  all 
Shareholders  with  respect  to  issuance  of 
the  Rights,  and  that  the  Plan  was 
entitled  to  all  rights  and  benefits 
available  to  other  Shareholders.  The 
Employer  maintains  that  all  actions  by 
the  Trustee  with  respect  to  the  Offering 
were  taken  pursuant  to  express 
instructions  of  Invested  Participants 
except  when  an  Invested  Participant 
failed  to  file  timely,  valid  instructions, 
in  which  case  the  Rights  were  allowed 
to  expire  unexercised,  since  the  Rights 
were  non-transferable  and  could  not  be 
sold.  The  Employer  represents  that  the 
Plan  procedures  requiring  Invested 
Participants  to  file  written  instructions 
with  the  Trustee  in  order  to  exercise  the 
Rights,  and  the  expiration  of  the  Rights 
upon  the  failure  to  do  so,  were  fully 


disclosed  in  the  advance  notice  to 
Invested  Participants. 

6.  In  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (A)  The  Plan's 
acquisition  of  the  Rights  resulted  from 
an  independent  act  of  the  Parent;  (B) 
With  respect  to  all  aspect  of  the 
Offering,  all  Shareholders  were  treated 
in  the  same  manner,  including  the  Plan; 
(C)  All  decisions  with  respect  to  the 
Plan's  acquisition,  holding  and  control 
of  the  Rights  were  made  by  the 
individual  Invested  Participants  whose 
Accounts  held  Parent  Stock,  except  for 
those  Invested  Participants  who  failed 
to  file  timely  and  valid  instructions,  in 
which  case  the  Rights  expired 
unexercised;  and  (D)  The  acquisition 
and  holding  of  Rights  affected  35  of  the 
Plan's  54  participants  whose  accounts 
held  only  about  1.33  percent  of  the 
Parent  Stock  issued  and  outstanding  as 
of  the  Record  Date  of  the  Offering. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wiiiett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

BP  America  Inc.  Retirement  Trust  (the 
BP  Trust),  Located  in  Cleveland,  Ohio; 
IBM  Retirement  Plan  Trust  (the  IBM 
Trust),  Located  in  Armonk,  New  York; 
United  States  Steel  Corporation  Plan 
(the  US  Steel  Plan),  Located  in 
Pittsburgh,  Pennsylvania;  and 
Retirement  Plan  of  Marathon  Oil 
Company  (the  Marathon  Plan),  Located 
in  Findlay,  Ohio;  (collectively,  the 
Plans) 

[Application  Nos.  D-10441  through  D- 
10444] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  proposed  granting  to  The 
Industrial  Bank  of  Japan,  Limited,  New 
York  Branch  (IBJ),  as  the  representative 
of  lenders  (the  Lenders)  participating  in 
a  credit  facility  (the  Facility),  of  security 
interests  in  limited  partnership  interests 
in  The  Westbrook  Real  Estate  Fund  U, 
L.P.  (the  Partnership)  owned  by  the 
Plans  with  respect  to  which  some  of  the 
Lenders  are  parties  in  interest;  and  (2) 
the  proposed  agreements  by  the  Plans  to 


honor  capital  calls  made  by  IBJ  in  lieu 
of  the  Partnership's  general  partner; 
provided  that  (a)  the  proposed  grants 
and  agreements  are  on  terms  no  less 
favorable  to  the  Plans  than  those  which 
the  Plans  could  obtain  in  arm's-length 
transactions  with  unrelated  parties;  (b) 
the  decisions  on  behalf  of  each  Plan  to 
invest  in  the  Partnership  and  to  execute 
such  grants  and  agreements  in  favor  of 
IBJ  are  made  by  a  fiduciary  which  is  not 
included  among,  and  is  independent  of, 
the  Lenders  and  IBJ;  and  (c)  with  respect 
to  plans  that  may  invest  in  the 
Partnership  in  the  future,  such  plans 
will  have  assets  of  not  less  than  SlOO 
million  and  not  more  than  5%  of  the 
assets  of  such  plans  will  be  invested  in 
the  Partnership. 

Summary  of  Facts  and  Representations 

1.  The  Partnership  is  a  Delaware 
limited  partnership  the  general  partner 
of  which  is  Westbrook  Real  Estate 
Partners  Management  II,  L.L.C.  (the 
General  Partner),  a  Delaware  limited 
liability  company.  The  Partnership  has 
an  eight-year  term  from  the  initial 
closing  date,  expiring  on  February  24, 
2005,  and  will  be  self-liquidating.  The 
Partnership  has  been  organized  to  make 
investments,  including  leveraged  equity 
investments,  in  undervalued  or 
inappropriately  capitalized  real  estate 
assets  and  portfolios,  and  corporate  real 
estate.  Proceeds  from  the  sale  or 
refinancing  of  properties  generally  will 
not  be  reinvested,  but  will  be 
distributed  to  the  limited  partners,  so 
that  the  Partnership  will  be  self- 
liquidating. 

2.  After  execution  of  the  Partnership 
Agreement  (the  Agreement),  the  General 
Peirtner  sought  capital  commitments 
through  private  placement  and  has 
obtained,  as  a  result,  irrevocable, 
unconditional  capital  commitments  in 
excess  of  at  least  $410,000,000  from 
approximately  17  current  and 
prospective  purchasers  of  limited 
partnership  units  (the  Limited  Partners). 
The  Agreement  requires  Limited 
Partners  to  make  capital  contributions 
upon  receipt  of  notice  from  the  General 
Partner.  Under  the  Agreement,  the 
General  Partner  may  make  a  call  for 
cash  contributions,  also  known  as  a 
"drawdown",  up  to  the  total  amount  of 
the  Limited  Partner's  capital 
commitment  upon  15  business  days' 
notice,  with  some  limitations.  The 
Partners'  capital  commitments  are 
structured  as  irrevocable,  unconditional 
and  binding  commitments  to  contribute 
equity  when  capital  calls  are  made  by 
the  General  Partner.  The  obligation  of 
each  Limited  Partner  to  contribute  the 
full  amount  of  its  capital  commitment  is 
secured  by  a  security  interest  granted  to 
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the  Partnership  in  the  Limited  Partner's 
partnership  interest. 

3.  In  the  ordinary  course  of  its 
business  operations,  it  is  contemplated 
that  the  Partnership  will  incur 
indebtedness  in  connection  with  many 
of  its  investments.  This  on-going  need 
for  credit  will  be  provided  by  the 
Facility,  a  two-year,  eleven  month 
arrangement  for  revolving  credit  with 
restricted  availability  levels,  which  will 
enable  the  Partnership  to  consummate 
investments  quickly  without  the  delay 
of  separate  arrangements  for  interim  or 
permanent  financing  for  each 
investment.  The  Facility  is  funded  by 
the  Lenders,  represented  by  IBJ  and 
NationsBank.  N.A.  (NationsBank)  which 
will  also  be  participating  lenders.  IBJ 
and  NationsBank  will  serve  as 
administrative  agents  for  the  Facility. 
The  Facility  will  be  a  non-recourse 
obligation  of  the  Partnership  which 
matures  in  the  year  2000  and  which  is 
secured  by  a  security  interest  in  the 
Limited  Partners'  capital  commitments, 
the  General  Partner's  right  to  make 
drawdowns  and  the  Partnership's  lien 
and  security  interest  in  each  Limited 
Partner's  partnership  interest.  As 
additional  security,  the  Facility  will 
require  each  Limited  Partner  to  execute 
an  agreement  (the  Security  Agreement) 
granting  to  IB),  for  the  benefit  of  each 
Lender,  a  security  interest  and  lien  in 
the  Limited  Partner's  partnership 
interest,  and  covenanting  with  IBJ,  for 
the  benefit  of  the  Lenders,  that  such 
Limited  Partner  will  unconditionally 
honor  any  drawdown  made  by  IBJ  in 
accordance  with  the  Agreement  in  lieu 
of  the  General  Partner  to  the  full  extent 
of  the  Limited  Partner's  unfunded 
capital  commitment. 

4.  The  trusts  which  hold  assets  of  the 
Plans  (the  Trusts)  own  limited 
partnership  interests  as  Limited  Partners 
in  the  Partnership.  Some  of  the  Lenders 
may  be  parties  in  interest  with  respect 
to  some  of  the  Plans  in  the  Trusts  by 
virtue  of  such  Lenders'  (or  their 
affiliates')  provisions  of  fiduciary 
services  to  such  Plans  with  respect  to 
Trust  assets  other  than  the  Partnership 
interests.  IBJ  is  requesting  an  exemption 
to  permit  the  Trusts  to  enter  into  the 
Security  Agreements  under  the  terms 
and  conditions  described  herein.  The 
Plans  and  the  other  Limited  Partners 
with  the  largest  interests  in  the 
Partnership  and  the  extent  of  their 
respective  capital  commitments  to  the 
Partnership  are  described  as  follows: 
(a)  The  BP  Trust  holds  the  assets  of 
the  following  Plans:  BP  America  Master 
Hourly  Plan  for  Represented  Employees, 
a  defined  benefit  plan  with  16.165 
participants  as  of  December  31, 1995. 
and  BP  America  Retirement 


Accumulation  Plan,  a  defined  benefit 
plan  with  25.636  participants  as  of  that 
date.  The  BP  Trust  also  holds  assets 
from  some  smaller  Plans  (together  with 
two  above-described  Plans,  the  BP 
Plans).  The  approximate  fair  market 
value  of  the  total  assets  of  the  BP  Plans 
held  in  the  BP  Trust  is  $1.6  billion.  The 
fiduciary  of  the  BP  Plans  generally 
responsible  for  investment  decisions  is 
S.W.  Percy.  Chief  Executive  Officer.  BP 
America,  Inc.  Mr.  Percy  is  also  the 
fiduciary  responsible  for  reviewing  and 
authorizing  the  investment  in  the 
Partnership  to  which  the  exemption 
proposed  herein  relates.  The  BP  Trust 
has  undertaken  a  total  capital 
commitment  of  $10,000,000  in  the 
Partnership. 

(b)  The  IBM  Trust  holds  the  assets  of 
the  IBM  Retirement  Plan  (the  IBM  Plan), 
a  defined  benefit  pension  plan  with 
289,934  participants  as  of  December  31, 
1995,  and  assets  with  a  total  value  of 
approximately  31  billion  dollars  as  of 
that  date.  The  fiduciary  of  the  IBM  Plan 
generally  responsible  for  investment 
decisions  is  the  IBM  Investment    ^ 
Committee,  which  is  the  fiduciary 
responsible  for  reviewing  and 
authorizing  the  IBM  Plan's  investment 
in  the  Partnership.  The  IBM  Trust  has 
undertaken  a  total  capital  commitment 
of  $75,000,000  in  the  Partnership. 

(c)  The  USS  Special  Investments 
Group  Trust  holds  assets  of  the  US  Steel 
Plan,  a  defined  benefit  pension  plan 
with  139.082  participants  as  of 
December  31,  1995,  and  with  assets  of 
approximately  8.5  billion  dollars  as  of 
that  date.  The  fiduciary  responsible  for 
reviewing  and  authorizing  the 
investment  in  the  Partnership  by  the  US 
Steel  Plan  is  United  States  Steel  and 
Carnegie  Pension  Fund,  Trustee,  which 
is  the  fiduciary  of  the  US  Steel  Plan 
generally  responsible  for  investment 
decisions.  This  Trust  has  undertaken  a 
total  capital  commitment  of  $20,000,000 
in  the  Partnership. 

(d)  The  MRO  Special  Investments 
Group  Trust  holds  assets  of  the 
Marathon  Plan  and  the  Petroleum 
Marketing  Retirement  Plan  (the  PMR 
Plan).  The  Marathon  Plan  is  a  defined 
benefit  plan  with  10,519  participants 
and  approximately  $881  million  in  total 
assets  as  of  December  31, 1995.  The 
PMR  Plan  is  a  defined  benefit  plan  with 
6.608  participants  and  approximately 
$15.9  million  in  total  assets  as  of 
December  31.  1995.  The  fiduciary  of  the 
Marathon  Plan  and  the  PMR  Plan 
generally  responsible  for  investment 
decisions  is  United  States  Steel  and 
Carnegie  Pension  Fund,  Trustee,  which 
is  also  the  fiduciary  responsible  for 
reviewing  and  authorizing  the 
investment  in  the  Partnership  to  which 


the  exemption  proposed  herein  relates. 
This  Trust  has  undertaken  a  total  capital 
commitment  of  $5,000,000  in  the 
Partnership. 

(e)  The  applicant  represents  that  it  is 
possible  that  one  or  more  other  Plans 
may  become  Limited  Partners  at  some 
time  in  the  future,  and  requests  relief  for 
any  such  Plan  under  the  exemption 
proposed  herein,  provided  the  Plan 
meets  the  standards  and  conditions  set 
forth  herein.  The  applicant  further 
represents  that  any  such  Plan  will  have 
assets  of  at  least  $100  million,  and  that 
no  more  than  5%  of  the  assets  of  such 
Plan  will  be  invested  in  the  Partnership. 

(f)  Limited  Partners  which  are  not 
ERISA-covered  plans  include: 

(i)  Arkansas  Teacher  Retirement 
System,  which  has  undertaken  a  total 
capital  commitment  of  $50,000,000. 

(ii)  Allstate  Insurance  Company, 
which  has  undertaken  a  total  capital 
commitment  of  $20,000,000. 

(iii)  Atlantic  Equity  Corporation, 
which  has  undertaken  a  total  capital 
commitment  of  $20,000,000. 

(iv)  The  Trustees  of  Columbia 
University,  which  has  undertaken  a 
total  capital  commitment  of 
$20,000,000. 

(v)  The  Trustees  of  Dartmouth 
College,  which  has  undertaken  a  total 
capital  commitment  of  $10,000,000. 

(vi)  New  York  State  Common 
Retirement  Fund,  which  has  undertaken 
a  total  capital  commitment  of 
$25,000,000. 

(vii)  Commonwealth  of  Pennsylvania 
State  Employees'  Retirement  System, 
which  has  undertaken  a  total  capital 
commitment  of  $56,000,000. 

(viii)  J.H.  Pew  Freedom  Trust,  which 
has  undertaken  a  total  capital 
commitment  of  $4,200,000. 

(ix)  J.N.  Pew,  Jr.  Trust,  which  has 
undertaken  a  capital  commitment  of 
$2,100,000. 

(x)  Mabel  Pew  Myrin  Trust,  which  has 
undertaken  a  total  capital  commitment 
of  $2,700,000. 

(xi)  Pew  Memorial  Trust,  which  has 
undertaken  a  total  capital  commitment 
of  $21,000,000. 

(xii)  State  of  Wisconsin  Investment 
Board,  which  has  undertaken  a  total 
capital  commitment  of  $75,000,000. 

(xiii)  The  General  Partner,  which  has 
undertaken  a  total  capital  conunitment 
of  $4,151,515. 

5.  IBJ  represents  that  the  Partnership 
will  obtain  an  opinion  of  counsel  that 
the  Partnership  will  constitute  an 
"operating  company"  under  the 
Department's  plan  asset  regulations  [29 
CFR  2510.3-101(c)l  if  the  Partnership  is 
operated  in  accordance  with  the 
Agreement  and  the  offering 
memorandum  (the  Offering)  distributed 
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in  connection  with  the  private 
placement  of  the  limited  partnership 
interests.* 

6.  IBJ  represents  that  the  Security 
Agreement  constitutes  a  form  of  credit 
security  which  is  customary  among 
financing  arrangements  for  real  estate 
limited  partnerships,  wherein  the 
financing  institutions  do  not  obtain 
security  interests  in  the  real  property 
assets  of  the  partnership.  IBJ  also 
represents  that  the  obligatory  execution 
of  the  Security  Agreement  by  the 
Limited  Partners  for  the  benefit  of  the 
Lenders  was  fully  disclosed  in  the 
Offering  as  a  requisite  condition  of 
investment  in  the  Partnership  during 
the  private  placement  of  the  limited 
partnership  interests.  IBJ  represents  that 
with  respect  to  the  Partnership  and  its 
activkies,  the  only  direct  relationship 
between  any  of  the  Limited  Partners  and 
any  of  the  Lenders  is  the  execution  of 
the  Security  Agreements.  All  other 
aspects  of  the  transaction,  including  the 
negotiation  of  all  terms  of  the  Credit 
Facility,  are  exclusively  between  the 
Lenders  and  the  Partnership.  IBJ 
represents  that  the  proposed  executions 
of  the  Security  Agreements  will  not 
affect  the  abilities  of  the  Trusts  to 
withdraw  from  investment  and 
participation  in  the  Partnership.  The 
only  Plan  assets  to  be  affected  by  the 
proposed  transaction  are  each  Plan's 
Hmited  partnership  interests  in  the 
Partnership  and  the  related  Plan 
obligations  as  Limited  Partners  to 
respond  to  drawdowns  up  to  the  total 
amount  of  each  Plan's  capital 
commitment  to  the  Partnership. 

7.  IBJ  represents  that  neither  it  nor 
any  Lender  acts  or  has  acted  in  any 
fiduciary  capacity  with  respect  to  any 
Trust's  investment  in  the  Partnership 
and  that  IBJ  is  independent  of  and 
unrelated  to  those  fiduciaries  (the  Trust 
Fiduciaries)  responsible  for  authorizing 
and  overseeing  the  Trusts'  investments 
in  the  Partnership.  Each  Trust  Fiduciary 
represents  independently  that  its 
authorization  of  Trust  investment  in  the 
Partnership  was  firee  of  any  influence, 
authority  or  control  by  the  Lenders.  The 
Trust  Fiduciaries  represent  that  the 
Trust's  investments  in  and  capital 
commitments  to  the  Partnership  were 
made  with  the  knowledge  that  each 
Limited  Partner  would  be  required 
subsequently  to  grant  a  security  interest 
in  the  Partnership  to  the  Lenders  and  to 
honor  drawdowns  made  on  behalf  of  the 
Lenders  without  recourse  to  any 
defenses  against  the  General  Partner. 


*  The  Department  expresses  no  opinion  herein  as 
to  whether  the  Partnership  will  constitute  an 
operating  company  under  the  regulations  at  29  CFR 
2510.3-tdl. 


Each  Trust  Fiduciary  individually 
represents  that  it  is  independent  of  and 
unrelated  to  IBJ  and  the  Lenders  and 
that  the  investment  by  the  Trust  for 
which  that  Trust  Fiduciary  is 
responsible  continues  to  constitute  a 
favorable  investment  for  the  Plans 
participating  in  that  Trust  and  that  the 
execution  of  the  Security  Agreement  is 
in  the  best  interests  and  protective  of 
the  participants  and  beneficiaries  of 
such  Plans. 

8.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  Plans'  investments  in  the 
Partnership  were  authorized  and  are 
overseen  by  the  Trust  Fiduciaries, 
which  are  independent  of  the  Lenders; 
(2)  None  of  the  Lenders  have  any 
influence,  authority  or  control  with 
respect  to  the  Plans'  investments  in  the 
Partnership  or  the  Plans'  executions  of 
the  Security  Agreements;  and  (3)  The 
Trust  Fiduciaries  invested  in  the 
Partnership  on  behalf  of  the  Plans  with 
the  knowledge  that  the  Security 
Agreements  are  required  of  all  Limited 
Partners  investing  in  the  Partnership. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  fi-om  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 


protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  30th  day  of 
May,  1997. 

Ivan  Strasfeld, 

i 
Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

[FR  Doc.  97-14559  Filed  6-3-97;  8:45  am] 

BIUJNG  CODE  4510-29-P 


NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

AGENCY:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  Public  Meeting. 

Time  and  Date:  Thursday,  June  19, 
1997;  10  a.m.  to  5:30  p.m.  and  Friday. 
June  20  1997;  8:30  a.m.  to  5  p.m. 

Place:  Theodore  Levin  United  States 
Courthouse,  231  West  Lafayette 
Boulevard — Room  115,  Detroit, 
Michigan.  It  is  recommended  that  the 
public  use  the  entrance  located  at  Fort 
Street.  The  handicap  entrance  is  also 
located  on  Fort  Street. 

Status:  The  meeting  will  be  open  to 
the  public. 

Notice:  At  its  public  meeting,  the 
Commission  will  consider  general 
administrative  matters  and  substantive 
agenda  items  including  small  business, 
single  asset  and  partnership 
bankruptcies;  sections  105  and  362(b)  of 
the  Bankruptcy  Code;  and  the  use  of 
alternative  dispute  resolution,  mediators 
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and  examiners  in  Chapter  11  cases. 
Other  substantive  matters  include: 
Chapter  11,  consumer  bankruptcy, 
government,  jurisdiction  and  procedure, 
mass  torts  and  future  claims,  service  to 
the  estate  and  ethics,  and  preferences. 
Two  open  fonun  sessions  for  public 
participation  are  tentatively  scheduled 
for  June  19,  1997  from  4:30  p.m.  to  5:30 
p.m.  and  June  20,  1997  from  8:30  a.m. 
to  9:30  a.m.  The  dates  and  times  for  the 
open  fonmi  sessions  are  subject  to 
change.  The  public  meeting  on  June  19, 
1997  will  be  preceded  by  a  meeting  of 
the  Service  to  the  Estate  and  Ethics 
Working  Group,  which  is  also  open  to 
the  public.  The  Working  Group  session 
will  begin  on  June  19,  1997  at  8  a.m. 
and  will  be  held  at  Theodore  Levin 
United  States  Courthouse — Room  115. 

SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
Commission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forum  sessions. 
Persons  who  would  like  to  nlake  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  should  register  in 
advance  by  contacting  the  National 
Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than  5  p.m.  est 
on  June  18, 1997  or  register  in  person 
at  the  National  Bankruptcy  Review 
Commission  registration  desk  at  the 
meeting  site.  Open  forum  registrants  are 
asked  to  provide  name,  organization  (if 
apphcable),  address  and  phone  number. 
If  the  volume  of  requests  to  speak  at  the 
open  forum  sessions  exceeds  the  time 
available  to  accommodate  all  such 
requests,  the  speakers  will  be  chosen  on 
the  basis  of  order  of  registration. 

Oral  presentations  will  be  limited  to 
five  minutes  per  speaker.  Persons 
speaking  at  the  open  forum  sessions  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
statements  prior  to  their  presentations  to 
the  National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  5-130, 
Washington.  EX:  20544.  Written 
submissions  are  not  subject  to  any 
limitations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  jensen-Conklin  or  Carmelita  Pratt 
at  the  National  Bankruptcy  Review 
Commission.  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  NE,  Suite  5-130, 


Washington,  DC  20544;  Telephone 

Number:  (202)  273-1813. 

Susan  Jensen-Conklin, 

General  Counsel. 

jFR  Doc.  97-14598  Filed  &-3-97,  8:45  ami 

BILUNQ  CODE  taZO-M-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended).  During  the  period  June  17 
through  June  20,  1997,  the  Special 
Emphasis  Panel  will  be  holding  panel 
meetings  to  review  and  evaluate 
research  proposals.  The  dates,  contact 
person,  and  types  of  proposals  are  as 
follows: 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205) 

1.  Date.  June  17, 1997. 

Contact:  Dr.  Priscilla  Nelson.  Program 
Director,  Geomechanical,  Geotechnical, 
&  Geoenvironmental  Program. 
Telephone:  (703)  306-1361. 

Type  of  Proposal:  To  Review  and 
Evaluate  Unsolicited  Proposals  as  part 
of  the  selection  process  for  awards. 

2.  Date:  June  18. 1997. 

Contact:  Dr.  Priscilla  Nelson.  Program 
Director.  Geomechanical.  Geotechnical. 
&  Geoenvironmental  Program. 
Telephone:  (703)  306-1361. 

Type  of  Proposal:  To  Review  and 
Evaluate  Unsolicited  Proposals  as  part 
of  the  selection  process  for  awards. 

3.  Date:  June  19. 1997. 
Contact:  Dr.  K.  Chong.  Program 

Director.  Geomechanical  and  Structviral 
Cluster.  Telephone:  (703)  306-1361. 
Type  of  Proposal:  To  Review  and 
Evaluate  Unsolicited  Proposals  as  part 
of  the  selection  process  for  awards. 

4.  Date.  June  19-20.  1997. 
Contact:  Dr.  K.  Chong.  Program 

Director,  Geomechanical  and  Structural 
Cluster.  Telephone:  (703)  306-1361. 

Type  of  Proposal:  To  Review  and 
Evaluate  Unsolicited  Proposals  as  part 
of  the  selection  process  for  awards. 

Times:  8:30  a.m.  to  5:00  p.m.  each 
day. 

Place:  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  as  part  of  the 
selection  process  for  awards. 


Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  May  29,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-14557  Filed  6-3-97;  8:45  am) 
MLUNO  CODE  7S«»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
emphasis  Panel  in  Elementary,  Secondary 
and  Informal  Education  (*59). 

Date  and  time:  Monday-Tuesday,  June  23- 
24, 1997,  8:00  a.m. -5:00  p.m. 

Place:  St.  James  Hotel,  950  24th  St.,  NW., 
Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerhard  Salinger. 
Program  Director,  Division  of  Elementary, 
Secondary  and  Informal  Education,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1614. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  for 
the  Advance  Technological  Education 
Program  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
as  |>art  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  flnancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  29, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-14556  Filed  6-3-97;  8:45  am) 

BILLING  CODE  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Geosciences;  Notice  of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
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Committee  Act  (Pub.  L.  92-463,  as 
amended).  During  the  period  June  1 
through  September  1,  1997.  the  Spedal 
Emphasis  Panel  will  be  holding  panel 
meetings  to  review  and  evaluate 
research  proposals.  The  dates,  contact 
persons,  and  types  of  proposals  are: 

Special  Emphasis  Panel  in  Geosciences 
(1756) 

1.  Date:  Jime  23-24, 1997. 
Contact:  Dr.  Richard  Behnke,  (703) 

306-1519,  Section  Head,  Division  of 
Atmospheric  Sciences,  Room  775. 

Type  of  Proposal:  Space  Weather 
Research  Program. 

2.  Date:  August  21-22. 1997. 
Contacts:  Dr.  Sunanda  Basu,  (703) 

306-1529,  Program  Director,  Dr.  Robert 
Robinson,  (703)  306-1531,  Program 
Director,  Division  of  Atmospheric 
Sciences,  Room  775 

Type  of  Proposal:  Coupling, 
Energetics  and  Dynamics  of 
Atmospheric  Regions  (Cedar). 

Times:  8:30  a.m.  to  5:00  p.m.  each 
day. 

Place:  biational  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Directorate 
as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
j>ersonal  information  concerning* 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  USC  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  May  29. 1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[PR  Doc.  97-14555  Filed  6-3-97;  8:45  am) 

ULUNG  CODE  7SS6-01-4M 


NUCLSAP  PEGU. 
COMMISSION 

Po   »at  %c   50-334] 


ORY 


Duqutt.'  e  L'ght  Company;  Notice  of 
ssuarce  o*  Amer  dmentto  Facility 

'.'peraTjnq  i. xe^se 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  204  to  Facility 
Operating  License  No.  DPR-66  issued  to 
Duquesne  Light  Company,  et  al.,  (the 


hcensee)  which  revised  the  Technical 
Specifications  for  operation  of  the 
Beaver  Valley  Power  Station.  Unit  No.  1. 
located  in  Shippingport.  Pennsylvania. 
The  amendment  is  effective  as  of  the 
date  of  issuance,  to  be  implemented 
within  60  days. 

The  amendment  modified  Technical 
Specification  (TS)  5.3.1.2.a  to  increase 
the  maximum  allowable  U-235 
enrichment  of  new  fuel  assemblies  in 
the  new  fuel  storage  racks  to  5.0  weight 
percent  with  a  tolerance  of  +0.05  weight 
percent,  and  modified  TS  5.3.1.2.C  to 
increase  the  maximum  allowable  Kefr  to 
less  than  or  equal  to  0.98  for  moderation 
by  aqueous  foam. 

The  application  for  the  amendment 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportimity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  25, 1997  (62  FR  14166).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (62  FR 
27791). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  February  27, 1997,  (2) 
Amendment  No.  204  to  License  No. 
DPR-66.  (3)  the  Conunission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the  local 
public  docimient  room  located  at  the 
B.F.  Jones  Memorial  Library,  663 
Franklin  Avenue.  Aliquippa.  PA  15001. 

Dated  at  Rockviile.  Maryland,  this  28th  day 
of  May  1997. 


For  the  Nuclear  Regulatory  G>nunission. 
Donald  S.  Brinkman, 
Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects— UU.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  97-14532  Filed  5-3-97;  8:45  am] 

MLUNO  COM  7«W-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 

License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  No.  DPR- 
63  issued  to  Ni^ara  Mohawk  Power 
Corporation  (NMPC)  for  operation  of  the 
Nine  Mile  Point  Nuclear  Station  Unit 
No.  1  (NMPl)  locaded  in  Lycomini?.  New 
York. 

The  proposed  amendment  would 
make  an  administrative  change  to  the 
NMPl  Technical  Specifications  (TSs). 
The  administrative  change  is  to  add  a 
supervisory  position  to  the  list  of 
personnel  who  may  be  required  to  hold 
a  senior  reactor  operator  Ucense. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
wall  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  addition  of  the  position  of  GSO 
(General  Supervisor  Operations)  and  the 
requirement  for  either  the  GSO  or  the 
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.Manager  UperaUons  to  have  an  SRO,  (Senior 
Reactor  Operator)  license  is  a  restructuring  of 
the  Operations  department.  The  proposed 
changes  are  administrative  changes  that 
provide  additional  Operations  management 
oversight  capabilities.  The  resulting 
organization  meets  the  requirements  of  ANSI 
(American  National  Standards  Institute) 
Nl 8. 1-1971  and  SRP  (Standard  Review  Plan) 
13.1.1-13.1-3.  No  physical  modification  of 
the  plant  is  involved  and  no  changes  to  the 
methods  in  which  plant  systems  are  operated 
are  required. 

None  of  the  precursors  of  previously 
evaluated  accidents  are  affected,  and  no  new 
failure  modes  are  introduced.  Therefore,  this 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  addition  of  the  position  of  CSO  and 
the  requirement  for  either  the  GSO  or  the 
Manager  Operations  to  have  an  SRO  license 
is  a  restructuring  of  the  Operations 
department.  The  proposed  changes  are 
administrative  changes  that  provide 
additional  Operations  management  oversight 
capabilities.  The  resulting  organization  meets 
the  requiremenU  of  ANSI  N18.1-1971  and 
SRP  13.1.1-13.1.3.  No  physical  modification 
of  the  plant  is  involved  and  no  changes  to  the 
methods  in  which  plant  systems  are  operated 
are  required.  As  such,  the  change  does  not 
introduce  any  new  failure  modes  or 
conditions  that  may  create  a  new  or  different 
accident.  Therefore,  this  change  does  not  in 
itself  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  J , 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  addition  of  the  position  of  GSO  and 
the  requirement  for  either  the  GSO  or  the 
Manager  Operations  to  have  an  SRO  license 
is  a  restructuring  of  the  Operations 
department.  The  proposed  changes  are 
administrative  changes  that  provide 
additional  Operations  management  oversight 
capabilities.  The  resulting  organization  meets 
the  requirements  of  ANSI  N18.1-1971  and 
SRP  13.1.1-13.1.3.  No  physical  modification 
of  the  plant  is  involved  and  no  changes  to  the 
methods  in  which  plant  systems  are  of>erated 
are  required.  As  such,  this  change  does  not 
in  itself  adversely  affect  any  physical  barrier 
to  the  release  of  radiation  to  plant  personnel 
or  to  the  public.  Therefore,  the  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  agrees  that  the  three  standards 
of  10  CFR  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  7,  1997.  the  licensee  may  Ble 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 


document  room  located  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York  13126.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitiQfter's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
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the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-{800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  Alexander  W. 
Dromerick,  Acting  Director:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Mark  J.  Wetterhahn,  Esquire,  Winston 
and  Strawn,  1400  L  Street,  NW., 


Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i}-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  16, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 
Acting  Director,  Project  Directorate  1-1 , 
Division  of  Reactor  Projects — Z/ff,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-14534  Filed  &-3-97:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346] 

Toledo  Edison  Company,  Centerior 
Service  Company  and  the  Cleveland 
Electric  Illuminating  Company;  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1;  Enviror  '  f  r  1,1   Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  NPF-3.  issued  to  the  Toledo  Edison 
Company,  Centerior  Service  Company, 
and  The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station  (DBNPS),  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensees  from  certain  requirements 
of  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage."  The 
requested  exemption  would  allow  the 


implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
in  conjunction  with  photograph 
identification  badges  and  would  allow 
the  badges  to  be  taken  offsite.  The 
proposed  action  is  in  accordance  with 
the  licensees'  application  for  exemption 
dated  January  20, 1997,  which 
superseded  the  previous  application 
dated  June  28,  1996,  as  supplemented 
by  letter  dated  October  4,  1996.  A 
previous  environmental  assessment 
addressing  the  June  28,  1996,  submittal, 
as  supplemented  October  4,  1996,  was 
published  on  August  14,  1996  (61  FR 
42273). 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
licensees  are  required  to  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

In  10  CFR  73.55rd),  "Access 
Requirements,"  it  is  specified  in  part 
that  "The  licensee  shall  control  ail 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  In  10  CFR 
73.55(d)(5),  it  is  specified  in  part  that 
"A  niunbered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  It  is  further  specified  that  an 
individual  not  employed  by  the  licensee 
(for  example,  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  the 
individual  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *   *   *.  " 

Currently,  unescorted  access  for  both 
employee  and  contractor  personnel  into 
the  DBNPS  is  controlled  through  the  use 
of  picture  badges.  Positive  identification 
of  personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  issued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(d)(5),  contractor  personnel 
are  not  allowed  to  take  their  pictiue 
badges  offisite.  In  addition,  in 
accordance  with  the  plant's  physical 
security  plan,  the  licensees'  employees 
are  also  not  allowed  to  take  their  picture 
badges  offsite.  The  licensees  propose  to 
implement  an  alternative  unescorted 
access  control  system  that  would 
eliminate  the  need  to  issue  and  retrieve 
picture  badges  at  the  entrance/exit 
location  to  the  protected  area.  The 
proposal  would  also  allow  contractors 
who  have  unescorted  access  to  keep 
their  picture  badges  in  their  possession 
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when  departing  the  DBNPS  site.  In 
addition,  the  site  security  plans  will  be 
revised  to  allow  implementation  of  the 
hand  geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  DBNPS  site. 

An  exemption  from  certain 
requirements  of  10  CFR  73.55(d)(5)  is 
needed  to  authorize  implementation  of 
the  licensees'  proposal. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  have  not  only  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensees  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  offsite,  the  proposed 
measures  require  that  not  only  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  at  least  equivalent  to  the 
existing  process. 

Accordingly,  the  Commission 
concludes  that  the  proposed  exemption 
to  allow  individuals  not  employed  by 
the  licensees  to  take  their  picture  badges 
offsite  will  not  result  in  an  increase  in 
the  risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  granting  the  exemption 
will  not  increase  the  probability  or 


consequences  of  any  accident,  will 
make  no  changes  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  will  not  significantly  increase  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  DBNPS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  1, 1997,  the  staff  consulted 
with  the  Ohio  State  official,  Carol 
O'Claire  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees'  letter 
dated  January  20, 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 


public  document  room  located  at  the 
University  of  Toledo,  William  Carlson 
Library,  Government  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo.  Ohio  43606. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins. 

Acting  Director,  Project  Directorate  lH-3, 
Division  of  Reactor  Projects— UI/ IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-14533  Filed  6-3-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  June  2.  9. 16,  and  23, 

1997. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  2 

Wednesday,  June  4 
11:30  a.m. — Affirmation  Session 
(Public  Meeting)  (if  needed) 

Week  of  June  9 — Tenative 

Wednesday.  June  1 1 
9:00  a.m. — Briefing  by  the  Executive 

Branch  (Closed — Ex.  1) 
Thursday,  June  12 
1:30  p.m. — Briefing  on  Status  of 

License  Renewal  (Public  Meeting), 

(Contact:  P.T.  Kuo,  301-415-3147) 
3:00  p.m. — Briefing  on  Steam 

Generator  Issues  (Public  Meeting), 

(Contact:  Brian  Sheron,  301^15- 

2722) 
4:30  p.m. — Affirmation  Session 

(Public  Meeting)  (if  needed) 
Friday,  June  13 
9:00  a.m. — Briefing  on  Medical 

Regulation  Issues  (Public  Meeting), 

(Contact:  Catherine  Haney,  301- 

415-6852) 

Week  of  June  16 — Tentative 

Thursday,  June  19 
11:30  a.m. — Affirmation  Session 
(Public  Meeting)  (if  needed) 

Week  of  June  23— Tenative 

Wednesday,  June  25 

10:00  a.m. — Briefing  on  Operating 
Reactors  and  Fuel  Facilities  (Public 
Meeting),  (Contact:  William  Dean. 
301-415-1726) 

11:30  a.m. — Affirmation  Session 
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(Public  Meeting)  (if  needed) 
2:00  p.m. — Briefing  on  Salem  (Public 
Meeting),  (Contact:  John  Zwolinski, 
301-415-1453) 
The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

*  •        *         *        * 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www.nrc.gov/SECY/smj/schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh®nrc.gov  or 
dkw@nrc.gov. 

•  •        *         •        • 

Datied:  May  30. 1997. 

William  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  97-14679  Filed  6-2-97;  10:21  am) 
BtLUNG  CODE  7SMM>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulator}'  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 


proposed  to  be  issued  from  May  12, 
1997,  through  May  22,  1997.  The  last 
biweekly  notice  was  published  on  May 
21,  1997  (62  FR  27792). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  faciUty  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
dehvered  to  Room  6D22,  Two  White 


Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Pubhc  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  July  7. 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  IX]  and  at  the  local  pubUc 
document  room  for  the  particular 
faciUty  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  liecome 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  emd  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  April  22, 
1997  (supersedes  October  15, 1996, 
request) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Big  Rock  Point  Technical 
Specifications  to  correct  several 
administrative  and  editorial 
inconsistencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  changes  are  clarifications 
within  the  Technical  Specifications,  and  do 
not  alter  the  technical  content  of  the 
technical  specifications.  Plant  operation  or 
configuration  is  not  affected.  The  postulated 
doses  received  by  the  general  public  and 
plant  personnel  as  a  direct  result  of  accidents 
previously  described,  are  not  affected.  Plant 
operation  or  configuration  is  not  affected. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  are  either 
clarifications  to  correct  inconsistencies 
within  the- Technical  Specifications,  or 
corrections  of  typographical  errors.  The 
proposed  changes  do  not  alter  the  facility  in 
any  way,  therefore  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frt)m  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change(sl  [do]  not  affect  any 
margin  of  safety  as  defined  by  the  Plant 
Technical  Sf>ecifications. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  John  N.  Hannon 

Consumers  Power  Company,  Docket 
No.  50-155.  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  April  30, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  would  alter 
the  company  name  in  the  Facility 
Operating  License  DPR-6  and  Technical 
Specifications  for  the  Big  Rock  Point 
Plant.  Specifically,  the  proposed 
amendment  would  revise  the  company 
name  from  "Consumers  Power 
Company"  to  "Consumers  Energy 
Company." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  proposed  changes  alter  the  company 
name  in  the  Facility  Operating  License  and 
Technical  Specifications  to  reflect  the  change 
from  "Consumers  Power  Company"  to 
"Consumers  Energy  Company".  The 
company  will  continue  to  own  all  of  the 
same  assets,  will  continue  to  serve  the  same 
customers,  and  will  continue  to  honor  all 
existing  obligations  and  commitments. 

Since  the  proposed  changes  do  not  alter 
the  technical  content  of  any  Facility 
Operating  License  or  Technical 
Specifications  requirements,  they  do  not  alter 
the  design,  function,  or  operation  of  any 
plant  structure,  system,  or  component. 

Therefore,  the  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  alter  the  company 
name  in  the  Facility  Operating  License  and 
Technical  Specifications  to  reflect  the  change 
from  "Consumers  Power  Company"  to 
"Consumers  Energy  Company".  The 
company  will  continue  to  own  all  of  the 
same  assets,  will  continue  to  serve  the  same 
customers,  and  will  continue  to  honor  all 
existing  obligations  and  commitments. 

Sincb  the  proposed  cheuiges  do  n6t  alter 
the  technical  content  of  any  Facility 
Operating  License  or  Technical 
Specifications  requirements,  they  do  not  alter 
the  design,  function,  or  operation  of  any 
plant  structure,  system,  or  component. 

Therefore,  the  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frT>m  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  i 
margin  of  safety. 

Since  the  proposed  changes  do  not  alter 
the  technical  content  of  any  Facility 
Operating  License  or  Technical 
Specifications  requirements,  they  do  not  alter 
the  design,  function,  or  operation  of  any 
plant  structure,  system,  or  component. 

Therefore,  the  changes  will  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  John  N.  Hannon 

Duke  Power  Company,  Docket  No.  50- 
413,  Catawba  Nuclear  Station,  Unit  1, 
York  County,  South  Carolina 

Date  of  amendment  request:  May  8, 
1997 


Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
phrase  to  the  footnote  to  Section  3.4.1.2 
of  the  Technical  Specifications  that 
would  permit  all  reactor  coolant  pumps 
(RCPs)  to  be  deenergized  for  up  to  4 
hours  during  Mode  3  on  a  one-time 
basis.  Currently,  the  RCPs  are  permitted 
to  be  deenergized  for  up  to  1  hour 
during  Mode  3.  The  proposed  change 
would  allow  the  licensee  to  perform  a 
natural  circulation  test  using  the  new 
steam  generators  (installed  in  late  1996). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:    . 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  activity  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  natural  circulation  test 
would  be  performed  in  Mode  3  with  the 
reactor  subcritical.  This  transient  is  bounded 
by  the  transient  analyzed  in  UFSAR 
(Updated  Final  Safety  Analysis  Report) 
Section  15.2.6,  Loss  of  Non-Emergency  AC 
Power  to  the  Station  Auxiliaries.  For  this 
ANS  [American  Nuclear  Society]  Condition  II 
event,  the  reactor  is  assumed  to  be  operating 
at  102%  power,  the  turbine  driven  auxiliary 
feedwater  pump  is  assumed  unavailable  and 
each  steam  generator  is  assumed  to  have  18% 
of  the  steam  generator  tubes  plugged.  By 
contrast,  the  planned  natural  circulation  test 
would  be  performed  with  the  reactor 
subcritical,  less  than  0.1%  of  the  tubes 
plugged  in  each  steam  generator,  and  all 
support  systems  such  as  auxiliary  feedwater, 
operable  for  the  test.  Therefore,  the  proposed 
natural  circulation  test  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  The  activity  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  unit  (i.e.,  no  new 
or  different  equipment  will  be  installed),  nor 
will  the  function  of  equipment  be  changed. 
The  change  will  allow  for  a  one  time 
performance  of  a  natural  circulation  test  in 
Mode  3  which  will  provide  useful  data  on 
the  natural  circulation  capabilities  of  the  new 
Babcock  and  Wilcox  International  (BWI) 
steam  generators  that  were  recently  installed 
at  Catawba  Unit  1.  The  test  daU  will  be 
utilized  to  validate  analysis  and  simulator 
models.  Plant  operators  will  also  receive 
valuable  experience  from  performance  of  the 
test.  The  test  will  be  conducted  using  written 
and  approved  procedures.  An  Emergency 
procedure  (EP/l/A/5000/ECA-O.l)  is  also 
available  to  the  Operators  for  this  test.  This 
test  is  bounded  by  the  Loss  of  Non- 
Emergency  AC  Power  to  the  Station 
Auxiliaries  event  in  Section  15.2.6  of  the 
Catawba  UFSAR.  For  these  reasons,  the 
planned  natural  circulation  test  will  not 


create  the  possibility  of  a  ncv»  ui  aifferent 
type  of  accident  from  any  previously 
evaluated. 

3)  The  activity  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (the  fuel  and  fuel  cladding, 
the  Reactor  Coolant  System  pressure 
boundary,  and  the  containment)  to  limit  the 
level  of  radiation  doses  to  the  public.  As 
demonstrated  by  the  bounding  UFSAR 
analysis  in  Section  15.2.6,  none  of  the  fission 
product  barriers  are  adversely  impacted  by 
the  proposed  one-time  change.  The  proposed 
change  does  not  alter  the  maimer  in  which 
safety  limits,  limiting  safety  system  setpoints, 
or  limiting  conditions  for  operation  are 
determined.  For  these  reasons,  the  activity 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request:  February 
24,  1997,  as  supplemented  on  April  24, 
1997. 

Description  of  amendment  request: 
The  licensee  proposed  changes  to 
Technical  Specification  Section  6.9.1.7, 
Core  Operating  Limits  Report,  to  reflect 
use  of  the  Westinghouse  Best  Estimate 
Large  Break  Loss-of-Coolant  Accident 
(LOCA)  methodology  for  large  break 
LOCA  analysis,  including  supporting 
documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Question  1  Does  the  proposed  license 
amendment  involve  a  significant  increase  iti 
the  probability  or  consequences  of  an 
accident  previously  evaluated? 

The  plant  conditions  assumed  in  the 
analysis  are  bounded  by  the  design 
conditions  for  all  equipment  in  the  plant. 
Therefore,  there  will  be  no  increase  in  the 
probability  of  a  Loss  of  Coolant  Accident 
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(LOCA).  The  consequences  of  a  LOCA  are  not 
being  increased.  That  is,  it  is  shown  that  the 
emergency  core  cooling  system  is  designed  so 
that  its  calculated  cooling  performance 
conforms  to  the  criteria  contained  in  10  CFR 
50.46  paragraph  (b).  No  other  accident  is 
potentially  affected  by  this  change. 
Therefore,  neither  the  BiWeekJy  probability 
nor  the  consequences  of  an  accident 
previously  evaluated  is  increased  due  to  the 
proposed  change. 

Question  2  Does  the  proposed  license 
amendment  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

No  new  modes  of  plant  operation  are  being 
introduced.  The  parameters  assumed  in  the 
analysis  are  within  the  design  limits  of 
existing  plant  equipment.  All  plant  systems 
will  perform  as  designed  in  response  to  a 
potential  accident.  Therefore,  the  proposed 
license  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Question  3  Does  the  proposed  amendment 
involve  a  significant  reduction  in  the  margin 
of  safety? 

The  analysis  in  support  of  the  proposed 
license  amendment  realistically  models  the 
expiected  response  of  the  Turkey  Point  Units 
3  &  4  nuclear  core  during  a  postulated  LOCA. 
Uncertainties  have  been  accounted  for  as 
required  by  10  CFR  50.46.  A  sufficient 
number  of  loss  of  coolant  accidents  with 
different  break  sizes,  different  break  locations 
and  other  variations  in  properties  have  been 
calculated  to  provide  assunmce  that  the  most 
severe  postulated  loss  of  coolant  accidents 
were  analyzed.  It  has  been  shown  by  the 
analysis  that  there  is  a  high  level  of 
probability  the  criteria  contained  in  10  CFR 
50.46  paragraph  (b)  would  not  be  exceeded. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  nuirgin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  County,  Florida 

Date  of  amendment  request:  February 
17,  1997  as  revised  May  1, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 


change  the  Crystal  River  Unit  3  (CR-3) 
Technical  Specifications  (TS)  to 
implement  10  CFR  Part  50,  Appendix  J, 
"Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Reactors," 
Option  B.  This  option  allows  to  change 
fi'om  prescriptive  testing  requirements 
to  performance-based  testing 
requirements  based  on  the  leakage  rate 
testing  history  of  the  containment  and 
components.  The  proposed  TS  changes 
include  revision  to  TS  3.6.1,  3.6.3,  and 
addition  of  "Containment  Leakage  Rate 
Testing  Program"  to  TS  5.0.  The 
licensee  did  not  propose  any  deviations 
from  methods  approved  by  the 
Commission  and  endorsed  in  the 
applicable  regulatory  guide.  This  notice 
supersedes  the  previous  notice  dated 
February  28. 1997  (62  FR  9214) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

Does  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  TS  amendment  does  not  involve  a 
significant.increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  TS  are  to 
implement  Option  B  of  10  CFR  50.  Appendix 
),  at  CR-3.  The  proposed  changes  will  result 
in  increased  intervals  between  containment 
leakage  tests  based  on  the  leakage  rate  testing 
history.  The  proposed  changes  do  not  involve 
a  change  to  the  plant  design  or  operation  and 
does  not  change  the  testing  methodology. 

NUREG-1493.  "Performance- Based 
Containment  Leak-Test  Program,"  provides 
the  technical  basis  of  10  CF1R  50,  Appendix 
),  Option  B.  NUREG-1493  contains  a  detailed 
evaluation  of  the  expected  leakage  from 
containment  and  the  associated 
consequences.  The  increased  risk  due  to 
increasing  the  intervals  between  containment 
leakage  tests  was  also  evaluated.  The  NUREG 
used  a  statistical  approach  to  determine  that 
the  increase  in  the  expected  dose  to  the 
public  due  to  decreasing  the  testing 
frequency  is  extremely  low.  NUREG-1493 
also  concluded  that  a  small  increase  is 
justifiable  in  comparison  to  the  benefits  from 
decreasing  the  testing  frequency.  The 
primary  benefit  is  in  the  reduction  in 
occupational  radiation  exposure. 

Criterion  2 

Does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frx>m  any  accident 
previously  evaluated. 

The  TS  amendment  does  not  create  the 
(Kissibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  amendment  incorporates 
the  performance-based  testing  approach 
authorized  by  10  CFR  50  Appendix,  I,  Option 
B.  Decreasing  the  testing  frequency  allowed 


by  this  change  does  not  involve  a  change  to 
plant  design  or  operation.  Safety  related 
equipment  and  safety  functions  are  not 
altered  as  a  result  of  this  change.  Decreasing 
the  testing  frequency  does  not  affect  testing 
methodology.  As  a  result,  the  proposed 
change  does  not  affect  any  of  the  ftarameters 
or  conditions  that  could  contribute  to  the 
initiation  of  any  accidents. 

Criterion  3 

Does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

This  TS  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  TS  amendment  does  not 
change  the  methodology  of  the  containment 
leakage  rate  testing  program  or  program 
acceptance  criteria.  The  proposed  TS  change 
does  affect  the  frequency  of  containment 
leakage  rate  testing.  With  an  increased 
interval  between  tests,  a  small  possibility 
exists  that  an  increase  in  leakage  could  go 
undetected  for  a  longer  (>eriod  of  time.  Based 
on  the  operational  experience  at  CR-3,  it  has 
been  demonstrated  that  the  leak-tightness  of 
the  containment  building  has  consistently 
been  significantly  below  the  allowable 
leakage  limit.  Adequate  controls  are  in  place 
to  ensure  that  required  maintenance  and 
modifications  are  performed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coasial  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  R.  Alexander 
Glenn,  Corporate  Counsel,  Florida 
Power  Corporation,  MAC  -  ASA,  P.  O. 
Box  14042,  St.  Petersburg,  Florida 
33733-4042 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  County,  Florida 

Date  of  amendment  request:  March 
27, 1997,  as  supplemented  April  3,  and 
May  1,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  for  the 
Crystal  River  Nuclear  Plant  Unit  3  (CR3) 
relating  to  the  Once  Through  Steam 
Generator's  (OTSG's)  tube  inspection 
acceptance  criteria.  Specifically,  the 
licensee  proposed  to: 

(1)  revise  TS  3.4.12  (d)  to  specify  150 
gallons  per  day  limit  on  primary-to- 
secondary  leakage  through  either  OTSG; 

(2)  add  TS  5.6.2.10.2  e.  to  define 
inspection  requirements  and  disposition 
criteria  for  applicable  tubes  in  the  "B" 
OTSG  first  span; 


UMI 


Federal  Register  /  Vol.  62,  No.  107  /  Wednesday,  June  4,  1997  /  Notices 


30633 


(3)  revise  TS  5.6.2.10.4.a.7  to  define 
"pit-like  Intergranular  attack 
indications> 

(4)  revise  TS  5.6.2.10  and  5.7.2  to 
delete  requirements  that  were  specific  to 
the  interim  tube  plugging  criteria 
applicable  until  Refuel  11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

FPC  Response: 

No.  The  CR-3  components  addressed  by 
this  proposed  change  are  the  Once  Through 
Steam  Generators  (OTSGs),  identified  by 
plant  tagging  procedures  as  RCSG-IA  and 
RCSG-lB.  The  OTSGs  are  straight  tube, 
straight  shell  heat  exchangers  which  allow 
for  heat  removal  and  the  subsequent 
production  of  steam  as  a  result  of  heat 
transfer  from  the  primary  side  reactor  coolant 
to  the  secondary  side  feedwater.  Proposed 
changes  are;  retaining  reduced  primary-to- 
secondary  leak  rates  approved  previously  for 
one  cycle  only,  returning  inspection  result 
reporting  requirements  to  those  previously 
implemented,  and  establishing  new 
inspection  requirements  for  the  "B"  OTSG. 
Sunset  clauses  are  being  removed  from  pages 
containing  requirements  effective  for  one 
refueling  outage  and  subsequent  operating 
cycle  only. 

Based  on  review  of  Chapter  14  of  the  CR- 
3  Final  Safety  Analysis  Report  (FSAR),  FPC 
performed  analyses  to  assess  the 
consequences  of  a  steam  generator  tube 
rupture  event,  including  the  complete 
severing  of  a  steam  generator  tube.  The 
analyses  concluded  that  CR-3  was 
sufficiently  designed  to  ensure  that,  in  the 
event  of  a  steam  generator  tube  rupture,  the 
radiological  doses  would  not  exceed  the 
allowable  limits  prescribed  by  10  CFR  100, 
and  would  not  result  in  additional  tube 
foilures  and  further  degradation  of  the  reactor 
coolant  pressure  boundary. 

Retaining  the  present  primary-to-secondary 
leakage  limit  (LCO  3.4.12,  RCS  Operational  ' 
Leakage)  that  was  previously  approved  for 
the  current  operating  cycle  will  continue  to 
provide  assurance  that  should  a  significant 
leak  occur,  it  would  be  detected  and  the 
plant  will  be  shut  down  in  a  timely  manner 
to  reduce  the  likelihood  of  a  potential  tube 
ruptiuB.  This  value  of  primary-to-secondary 
leakage  applicable  to  both  OTSGs  is 
conservative  relative  to  existing  safety 
analyses  and  would  result  in  lower  doses 
than  currently  calculated  and  found 
acceptable.  Removing  reporting  requirements 
specific  to  use  of  alternate  flaw  sizing  criteria 
approved  for  Refueling  Outage  10  only,  and 
returning  to  previous  reporting  requirements 
applicable  to  both  OTSGs,  has  no  effect  on 
ofterating  plant  safety.  These  requirements 
are  administrative  only  and  do  not  affect 


steam  generator  inspection  or  disposition  of 
inspection  results. 

The  proposed  change  to  the  "B"  OTSG 
inspection  criteria  establishes  that  future 
inspections  will  include  100%  inspection  of 
the  first  span  of  specific  tubes  which  are 
known  to  have  indications  of  degradation. 
The  degradation  of  these  tubes  is  attributed 
to  a  common  non-random  mechanism. 

The  results  of  inspections  of  these  tubes 
will  be  dispositioneid  using  the  same  criteria 
as  all  other  OTSG  tubes  for  determination  of 
the  need  for  plugging  or  sleeving.  Therefore, 
the  proposed  change  will  not  increase  the 
probability  or  consequence  of  an  accident 
previously  evaluated  as  all  tubes  degraded 
beyond  acceptable  limits  will  be  subject  to 
consistent  corrective  actions. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  diH^erent  kind  of 
accident  from  any  accident  previously 
evaluated? 

FPC  Response: 

No.  The  purf>ose  of  OTSG  tube  inspection 
is  to  identify  tubes  that  may  have  a  higher 
potential  for  failure  due  to  degradation  that 
results  in  a  reduced  ability  to  withstand 
operating  conditions.  Neither  the  type  of 
inspection  of  OTSG  tubes  nor  the  process  for 
performing  inspections  will  be  changed  by 
this  amendment.  Consistent  criteria  will  be 
applied  to  disposition  inspection  results  and 
consistent  corrective  actions  will  be  taken  for 
tubes  that  exceed  this  criteria.  Retaining  the 
lower  leakage  limit  is  conservative  relative  to 
existing  analyses.  Changes  to  revise 
requirements  for  reporting  insp>ection  results, 
and  remove  "sunset"  clauses  addressing  the 
applicability  of  License  Amendment  154 
until  Refueling  Outage  11  only,  do  not  alter 
the  design  or  operation  of  the  OTSGs. 
Therefore,  no  new  or  different  kind  of 
accident  will  be  created  as  a  result  of  these 
changes. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  margin  of 
safety? 

FPC  Response: 

No.  The  analyses  that  have  been  performed 
on  the  effects  of  OTSG  tube  failures,  as 
reported  in  the  CR-3  FSAR,  have 
demonstrated  that  internal  and  ofbite 
consequences  are  within  allowable  limits. 
This  change  will  not  alter  the  acceptance 
criteria  for  inspection  results.  Since  this 
change  will  assure  that  a  group  of  tubes  with 
existing  first  span  pit-like  inter-granular 
attack  indications  are  inspected  each 
insftection  fwriod,  the  likelihood  of  detecting 
active  degradation,  as  well  as  the  probability 
of  repairing  degraded  tubes  prior  to  the 
degradation  resulting  in  a  through-wall 
opening  or  tube  rupture,  is  increased. 
Retaining  the  currently  accepted  primary-to- 
secondary  leakage  limit  continues  to  provide 
assurance  that  should  a  significant  leak 
occur,  it  would  be  detected  and  the  plant  will 
be  shut  down  in  a  timely  manner  to  reduce 
the  likelihood  of  a  p>otential  tube  rupture, 
thereby  maintaining  or  improving  the 
existing  margin  of  safety.  Changes  to  revise 
requirements  for  reporting  insp>ection  results, 
and  remove  "sunset"  clauses  addressing  the 
applicability  of  License  Amendment  154 


until  Refueling  Outage  11  only,  do  not  alter 
the  design  or  operation  of  the  OTSGs. 
Therefore,  these  changes  will  not  involve  a 
reduction  in  the  margin  of  safety.  «* 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River.  Florida 
32629 

Attorney  for  licensee:  R.  Alexander 
Glenn,  Corporate  Counsel,  Florida 
Power  Corporation,  MAC-ASA,  P.O.  Box 
14042.  St.  Pbtersburg.  Florida  33733- 
4042 

NRC  Project  Director:  Frederick  J. 
Hebdon 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  May  8, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
additional  analytical  methods,  GPU 
Nuclear  Topical  Reports,  TR-078,  TR- 
087,  TR-091,  and  TR-092P,  previously 
approved  by  the  NRC,  to  Technical 
Specifications  (TS)  Section  6.9.5.2. 
These  Topical  Reports  will  be  utilized 
by  GPU  Nuclear  to  perform  core  reload 
design  analysis  for  the  Three  Mile 
Island,  Unit  1  (TMI-l)  Facility.  TS 
6.9.5.2  is  also  being  editorially  revised 
to  relocate  the  existing  note  that  the 
current  revision  level  shall  be  specified 
in  the  Core  Operating  Limits  Report 
(COLR)  such  that  it  applies  to  the 
additional  Topical  Reports,  as  well  as 
BAW-10179P-A. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

GPU  Nuclear  has  determined  that  this 
Technical  Specification  Change  Request 
poses  no  significant  hazards  as  defined  by  10 
CFR  50.92. 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  to  reference 
the  analytical  methodologies  specified  in 
GPU  Nuclear  Topical  Reports  TR-078,  TR- 
087,  TR-091. and  TR-092  useldj  in  TMI-l  core 
reload  design  analysis  is  considered 
administrative  since  these  Topical  Reports 
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have  been  reviewed  and  approved  by  the 
NRCforuseatTMM. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  to  reference 
NRC-approved  GPU  Nuclear  Topical  Reports 
TR-078.  TR-087.  TR-091,  and  TR-092P  will 
continue  to  ensure  that  approved  methods 
and  criteria  are  used  to  establish  core 
operating  limits. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  to  reference 
NRC-approved  GPU  Nuclear  Topical  Reports 
TR-078,  TR-087.  TR-091,  and  TR-092P 
maintains  existing  margins  of  safety  since 
approved  methods  and  criteria  are  still  used 
to  establish  core  operating  limits. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcx:al  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Patrick  D. 
Milano,  Acting 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  8, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  minimum  accuracy  stated  in 
Technical  Specification  (TS)  Table  3.3- 
8,  >Meteorological  Monitoring 
Instrumentation,"  for  the  instruments 
used  to  measure  wind  speed  and  air 
temperature  -  delta  T.  TS  Bases  Section 
3/4.3.3.4  woidd  also  be  modified  to 
reflect  the  proposed  changes  to  TS  Table 
3.3-8. 

Regulatory  Guide  1.23  (Safety  Guide 
23),  "Onsite  Meteorological  Programs," 


dated  March  17, 1972,  provides 
recommended  instrument  accuracies  for 
meteorological  instrumentation.  The 
proposed  minimum  instrument 
accuracies  for  the  air  temperature  -  delta 
T  and  the  wind  speed  (only  when  the 
wind  speed  is  greater  than  5  miles  per 
hour)  do  not  meet  the  recommended 
accuracies  of  Regulatory  Guide  1.23. 
However,  margin  is  included  to  account 
for  uncertainties. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  modify  the  accuracy 
requirements  for  the  instruments  which  are 
used  to  measure  wind  speed  and  air 
temp)erature  -  delta  T.  The  data  obtained  from 
the  meteorological  instrumentation  would  be 
used  to:  a)  estimate  the  public  dose  following 
routine  or  accidental  releases  of  airborne 
radioactivity,  b)  make  decisions  regarding 
actions  to  protect  the  public  in  the  event  of 
an  accident  involving  a  release  of  airborne 
radioactivity,  and  c)  establish  radiological 
dispersion  parameters  to  determine 
radiological  doses  in  design  basis  accident 
calculations. 

The  proposed  minimum  instrument 
accuracy  requirements  are  more  than 
sufficient  to  meet  the  purposes  denoted 
above.  The  meteorological  parameters 
measurement  uncertainties  insignificantly 
affect  the  results  when  compared  to  the 
accuracies  of  the  source  term  estimates, 
meteorological  dispersion  models,  dose 
models,  and  meteorological  forecasting. 
Therefore,  there  is  no  impact  on  the 
consequences  (oflsite  doses)  associated  with 
previously  evaluated  accidents. 

The  proposed  changes  do  not  alter  the  way 
any  structure,  system,  or  component 
functions,  do  not  alter  the  maimer  in  which 
the  plant  is  operated,  and  do  not  have  any 
impact  on  the  protective  boundaries  and 
safety  limits  for  the  protective  boundaries. 
Therefore,  the  proposed  changes  do  not 
impact  the  probability  of  any  previously 
evaluated  accidents. 

Thus,  the  license  amendment  request  does 
not  impact  the  probability  of  an  accident 
previously  evaluated  nor  does  it  involve  a 
significant  increase  in  the  consequence  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  modify  the  accuracy 
requirements  for  the  instruments  which  are 
used  to  measure  wind  speed  and  air 
temperature  •  delta  T.  The  data  provided  by 
these  instruments  assist  in  responding  to  a 
design  basis  accident  which  may  involve  a 
release  of  airlxime  radioactivity.  The 
instruments  are  used  for  post  accident 
monitoring  and  serve  a  passive  role:  they 
cannot  iniUate  or  mitigate  any  accident 


The  proposed  changes  do  not  alter  the  way 
any  structure,  system,  or  component 
functions  and  do  not  alter  the  manner  in 
which  the  plant  is  operated.  They  do  not 
introduce  any  new  failure  modes. 

Thus,  the  license  amendment  request  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

As  discussed  above,  the  proposed  changes 
modify  the  accuracy  requirements  for  the 
instruments  which  are  used  to  measure  wind 
speed  and  air  temperature  -  delta  T  which 
could  impact  the  radiological  dispersion 
coefficient  used  to  determine  radiological 
doses  in  design  basis  accident  calculations. 
However,  the  differences  in  the  instrument 
accuracies  and  the  Regulatory  Guide  1.23 
requirements  have  been  determined  not  to 
significantly  affect  the  dispersion 
coefficients.  Thus,  there  is  no  significant 
impact  on  offsite  doses  associated  with 
previously  analyzed  accidents.  Therefore, 
there  is  no  significant  reduction  in  the 
margin  of  safety  for  the  design  basis  accident 
analysis. 

Thus,  the  license  amendment  request  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 
Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County.  Connecticut 

Date  of  amendment  request:  April  14, 
1997 

Description  of  amendment  request: 
Technical  Specificadon  3.4.9. 3.a 
requires  two  relief  valves  be  operable  to 
protect  the  reactor  coolant  system  from 
overpressurization  when  any  reactor 
coolant  system  cold  leg  is  less  than 
350 — F.  The  proposed  amendment 
revises  the  setpoint  of  the  residual  heat 
removal  suction  relief  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  lOCFR  50.92  and  has 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  bases  for  this  conclusion  is  that  the  three 
criteria  of  lOCFR  50.92(c)  are  not  satisfied. 
The  proposed  change  does  not  involve  a  SHC 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  3.4.9.3  to  decrease  the  setpoint 
of  the  residual  heat  removal  suction  relief 
valves  from  450  psig  [plus  or  minus!  3%  to 
440  psig  [plus  or  minus]  3%  ([greater  than  or 
equal  to]  426.8  psig  and  [less  than  or  equal 
to]  453.2  psig)  is  consistent  witfi  the  design 
capabilities  and  system  requirements  of  tLe 
relief  valves  and  the  relief  valves  are  not 
credited  in  previously  evaluated  accidents. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  3.4.9.3  to  decrease  the  setpoint 
of  the  residual  heat  removal  suction  relief 
valves  from  450  psig  [plus  or  minus |  3%  to 
440  psig  (plus  or  minus]  3%  ([greater  than  or 
equal  to]  426.8  psig  and  [less  than  or  equal 
to]  453.2  psig)  does  not  change  the  operation 
of  the  residual  heat  removal  system,  reactor 
coolant  system  or  any  system  component 
during  normal  or  accident  evaluations.  The 
proposed  change  to  the  setpoint  of  the 
residual  heat  removal  suction  relief  valves 
from  430  psig  [plus  or  minus]  3%  to  440  psig 
[plus  or  minus]  3%  ([greater  than  or  equal  to| 
426.8  (>sig  and  [less  than  or  equal  to)  453.2 
psig)  also  ensures  protection  of  the  reactor 
coolant  system  against  cold 
overpressurization  transients  in  accordance 
with  the  requirements  of  10CFR50,  Appendix 
G. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Technical 
Specification  3.4.9.3  to  decrease  the  setpoint 
of  the  residual  heat  removal  suction  relief 
valves  from  450  psig  [plus  or  minus)  3%  to 
440  psig  [plus  or  minus)  3%  ([greater  than  or 
equal  to)  426.8  psig  and  [less  than  or  equal 
to)  453.2  psig)  provides  an  acceptable 
allowance  between  the  maximum  relief  valve 
setpoint  ([less  than  or  equal  to]  453.2  psig) 
and  10CFR50,  Appendix  C  requirements.  The 
proposed  change  to  the  setpoint  provides 
sufficient  allowance  between  the  minimum 
relief  valve  setpoint  ([greater  than  or  equal  to) 
426.8  pisig)  and  reactor  coolant  system 
pressure  when  residual  heat  removal  system 
is  unisolated  from  the  reactor  coolant  system 
to  minimize  the  probability  of  an  inadvertent 
residual  heat  removal  system  relief  valve 
opening. 


Therefore,  the  proposed  cliange  does  iiui 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
change  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  April  28, 
1997 

Description  of  amendment  request: 
Technical  Specification  Surveillances 
4.1.2.3.1,  4.1.2.4.1,  4.5.2.f,  and  4.5.2.h 
require  the  charging  and  safety  injection 
pumps  to  be  tested  on  a  periodic  basis 
and  after  modifications  that  alter 
subsystem  flow  characteristics.  The 
proposed  amendment  would  increase 
the  required  differential  pressure  at 
recirculation  flow  for  the  safety 
injection  and  centrifugal  charging 
pumps;  decrease  the  required  individual 
safety  injection  and  centrifugal  charging 
pimip  injection  line  flow  rate;  increase 
the  allowed  individual  safety  injection 
pump  total  flow  rate;  and  make  editorial 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92  and 
has  concluded  that  the  changes  do  not 
involve  a  significant  hazards  consideration 
(SHC).  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  changes  do  not 
involve  [an]  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 


I  ik;  piupubKu  eiiijii^ti  to  Technical 
Specification  Surveillances  4.1.2.3.1, 
4.1.2.4.1,  and  4.5.2.f  to  increase  the  required 
discharge  pressure  for  the  centrifugal 
charging  pumps  on  recirculation  flow  during 
surveillance  testing  from  [greater  than  or 
equal  to]  2411  psid  to  [greater  than  or  equal 
to]  5676  ft  (2464  psid)  are  consistent  with 
centrifugal  charging  pump  design 
requirements.  The  change  in  the  referenced 
units  from  differential  pressure  measured  in 
psid  to  total  head  measured  in  feet  for  the 
centrifugal  charging  pumps  and  safety 
injection  pumps  during  surveillance  testing 
is  an  administrative  change. 

The  proposed  changes  to  Technical 
Specification  Surveillance  4.5.2.f  to  increase 
the  required  discharge  pressure  for  the  safety 
injection  pumps  on  recirculation  flow  during 
surveillance  testing  from  [greater  than  or 
equal  to)  1348  psid  to  [greater  than  or  equal 
to]  3240  ft  (1406  psid)  are  consistent  with 
safety  injection  pump  design  requirements. 

The  proposed  changes  to  Surveillance 
4.5.2.h:  to  decrease  the  required  individual 
centrifugal  charging  pump  injection  line  flow 
rate  sum  from  [greater  than  or  equal  to]  339 
gpm'to  [greater  than  or  equal  to]  310.5  gpm, 
decrease  the  required  individual  safety 
injection  pump  injection  line  flow  rate  sum 
from  [greater  than  or  equal  to]  442.5  gpm  to 
[greater  than  or  equal  to]  423.4  gpm,  increase 
the  required  individual  safety  injection  Pump 
A  total  flow  rate  frtim  [less  than  or  equal  to) 
670  gpm  to  (less  than  or  equal  to]  675  gpm, 
and  increase  the  required  individual  safety 
injection  Pump  B  total  flow  rate  from  (less 
than  or  equal  to] 

650  gpm  to  [less  than  or  equal  to]  675  gpm 
are  consistent  with  centrifugal  charging 
pump  and  safety  injection  pump  design 
requirements. 

The  proposed  changes  are  consistent  with 
equipment  design  requirements  and 
performing  surveillance  testing  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  siirveillance 
testing  of  the  centrifugal  charging  pumpts  and 
safety  injection  pumps  provide  the  necessary 
assurance  that  the  pumps  vtrill  function 
consistent  with  the  flows  used  in  the 
accident  analyses  and  does  not  involve  a 
significant  increase  in  the  consequence  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  surveillance 
testing  of  the  centrifugal  charging  pumps  and 
safety  injection  pumps  do  not  change  the 
operation  of  the  centrifugal  charging  or  safety 
injection  systems  or  any  of  its  components 
during  normal  or  accident  evaluations.  The 
increase  in  the  allowed  maximum  safety 
injection  pump  flow  does  not  imptact  the  cold 
overpressure  accident  analysis. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 
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3.  Invoive  d  ;>igiiuiL.eiiu  icuuL-iiun  in  & 
margin  of  safety. 

The  proposed  changes  to  Technical 
Specification  Surveillances  4.1.2.3.1, 
4.1.2.4.1  and  4.5.2.f  to  increase  the  required 
discharge  pressure  for  the  centrifugal 
charging  pumps  on  recirculation  flow  during 
surveillance  testing  from  (greater  than  or 
equal  to|  2411  psid  to  (greater  than  or  equal 
to)  5676  ft  (2464  psid)  provides  an  acceptable 
margin  between  the  required  surveillance 
and  design  pump  performance  to  provide 
assurance  that  the  pumps  will  operate 
consistent  with  the  assumptions  of  the 
accident  analysis. 

The  proposed  changes  to  Technical 
Specification  Surveillance  4. 5. 2. f  to  increase 
the  required  discharge  pressure  for  the  safety 
injection  pumps  on  recirculation  flow  during 
surveillance  testing  from  (greater  than  or 
equal  to)  1348  psid  to  (greater  than  or  equal 
to)  3240  ft  (1406  psid)  provides  an  acceptable 
margin  between  the  required  surveillance 
and  design  pump  performance  to  provide 
assurance  that  the  safety  injection  pumps 
will  operate  consistent  with  the  assumptions 
of  the  accident  analysis. 

The  proposed  changes  to  Surveillance 
4.5.2.h  to  decrease  the  required  individual 
centrifugal  charging  pump  injection  line  flow 
rate  sum  from  (greater  than  or  equal  to]  339 
gpm  to  (greater  than  or  equal  to)  310.5  gpm, 
decrease  the  required  individual  safety 
injection  pump  injection  line  flow  rate  sum 
from  (greater  than  or  equal  to)  442.5  gpm  to 
[greater  than  or  equal  to)  423.4  gpm,  increase 
the  required  individual  safety  injection  Pump 
A  total  flow  rate  torn  (less  than  or  equal  to) 
670  gpm  to  [less  than  or  equal  to)  675  gpm 
and  increase  the  required  individual  safety 
injection  Pump  B  total  flow  rate  from  (less 
than  or  equal  to)  650  gpm  to  (less  than  or 
equal  to)  675  gpm  are  consistent  with  the 
assumptions  of  the  accident  analysis.  The 
maximum  allowed  safety  injection  flow  is 
consistent  with  the  vendor  recommendation 
for  maximum  continuous  runout  flow.  Also, 
the  safety  injection 

pumps  are  disabled  during  specific  normal 
operating  modes,  consistent  with  the 
assumptions  of  the  accident  analysis,  to 
ensure  that  they  can  oot  be  an  injection 
source  when  the  cold  overpressure  system  is 
required  to  be  operable  and  thus  the  increase 
in  maximum  safety  injection  pump  flow  does 
not  affect  the  cold  overpressure  accident 
analysis. 

The  change  in  the  referenced  units  in 
Technical  Specification  Surveillances 
4.1.2.3.1,4.1.2.4.1  and4.5.2.f  from 
differential  pressure  measured  in  psid  to  total 
head  measured  in  feet  for  the  centrifugal 
charging  pumps  and  safety  injection  pumps 
during  surveillance  testing  is  an 
administrative  change. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  concluaion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  April  28, 
1997 

Description  of  amendment  request: 
Technical  Specification  3.7.6  requires 
that  flood  protection  be  provided  for  the 
service  water  pump  cubicles  and 
components  when  the  water  level 
exceeds  a  specific  value.  The  proposed 
amendment  (1)  adds  the  closing  of  the 
service  water  pump  cubicle  sump  drain 
valves,  (2)  revises  the  wording  of  the 
action  statement  to  be  consistent  with 
the  limiting  condition  for  operation,  and 
(3)  revises  the  associated  Bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10CFR50.92  and  has 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  bases  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c]  are  not  satisfied. 
The  proposed  change  does  not  involve  (an) 
SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  3.7.6  identify  additional 
manual  actions  to  be  performed  to  provide 
external  lood  protection  for  the  service  water 
pump  cubicles  in  the  event  of  high  water 
level  (13  ft  MSL)  (mean  sea  level).  The 
cubicle  sump  drain  valves  which  are  to  be 
closed  are  part  of  a  modification  which 
installed  a  drain  line  from  the  sump  of  each 
cubicle  to  the  intake  bay  in  order  to  provide 
a  passive  means  of  removing  internal  leakage 
from  the  cubicle.  The  cubicle  sump  drain 
valves  are  normally  maintained  in  the  open 
position. 

The  drain  valves  meet  the  intent  of  RG 
(Regulatory  Guide)  1.59  for  "hardened 
protection"  and  RG  1.102  for  "incorporated 
barriers"  in  a  maimer  similar  to  that  of  the 
cubicle  watertight  doors.  RG  1.59  states  that 


hardened  protection  "must  be  passive  and  in 
place,  as  it  is  to  be  used  for  flood  protection, 
during  normal  plant  operation".  RG  1.102 
states  that  "the  plant  should  be  designed  and 
operated  to  keep  doors  necessary  for  flood 
protection  closed  during  normal  operation". 
The  Respon.se  to  FSAR  (Final  Safety  Analysis 
Report)  Question  No.  240.9  established  the 
acceptability  of  the  practice  of  maintaining 
one  service  water  pump  cubicle  watertight 
door  open  and  the  other  door  closed  during 
normal  operations. 

The  proposed  change  in  the  action 
statement  to  initiate  action  when  water  level 
is  exceeding  13  feet  MSL  rather  than  at  13 
feet  MSL  is  a  clarification  only  which 
provides  consistency  between  the  limiting 
condition  for  operation  and  the  action 
statements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  Increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bxim  any  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  3.7.6  identify  additional, 
simple  to  perform  manual  actions  to  provide 
external  flood  protection  for  the  service  water 
pump  cubicles. 

The  proposed  change  in  the  action 
statement  to  initiate  action  when  water  level 
is  exceeding  13  feet  MSL  rather  than  at  13 
feet  MSL  and  the  proposed  changes  to  the 
bases  are  considered  clarifications. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  Technical 
Specification  3.7.6  identify  additional, 
simple  to  perform  manual  actions  to  provide 
external 

flood  protection  for  the  service  water  pump 
cubicles  in  the  event  of  high  water  level  (13 
ft  MSL).  The  plant  modification  which  made 
these  additional  actions  necessary  was  made 
to  provide  for  improved  internal  flood 
protection. 

The  proposed  change  in  the  action 
statement  to  initiate  action  when  water  level 
is  exceeding  13  feet  MSL  rather  than  at  13 
feet  MSL  and  the  proposed  changes  to  the 
bases  are  considered  clarifications. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
change  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
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Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  May  1, 
1997 

Description  of  amendment  request: 
Technical  Specifications  3/4.8.2.2  and 
3/4.8.3.2  specify  which  electrical  power 
systems  are  required  to  be  operable  in 
Modes  5  and  6.  The  proposed 
amendment  would  clarify  the 
requirements  by  identifying  the  specific 
equipment  required  and  their 
alignments  in  Modes  5  and  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  lOCFR  50.92  and 
has  concluded  that  the  change  does  not 
involve  a  signiBcant  hazards  consideration 
(SHC).  The  bases  for  this  conclusion  is  that 
the  three  criteria  of  lOCFR  50.92(c)  are  not 
satisfied.  The  proposed  changes  do  not 
involve  (an)  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  3/4.8.2.2  to  replace  the  wording 
"As  a  minimum,  one  125  volt  battery  bank 
and  its  associated  full  capacity  charger"  to 
"As  a  minimum,  one  Train 

(A  or  B)  of  batteries  and  their  associated 
full  capacity  chargers"  will  increase  the 
required  battery  banks  operable  from  one  to 
two.[>l 

This  change  is  being  proposed  to  resolve 
an  inconsistency  with  Technical 
Specification  3/4.8.3.2  which  currently 
requires  two  battery  banks  energized  in 
modes  5  and  6. 

The  proposed  change  to. ..Technical 
Specifications  3/4.8.2.2  and  3/4.8.3.2  to 
identify  the  specific  equipment  required  and 
its  alignment  during  modes  5  and  6  is  being 
proposed  to  reduce  the  vagueness  in  the 
present  Technical  Specifications.  This 
proposed  change  will  sftecify  the  equipment 
required  operable  for  the  electrical 
distribution  systems  during  modes  5  and  6. 

These  proposed  changes  are  considered 
administrative  and  do  not  alter  the  manner 
in  which  any  system  or  component  is 
operated  or  expected  to  respond  during  an 
accident.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 


probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  emy  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  3/4.8.2.2  to  increase  the 
required  battery  banks  operable  from  one  to 
two  and  to  reword  Technical  Sptecifications 
3/4.8.2.2  and  3/4.8.3.2  to  identify  the  specific 
equipment  required  operable  during  modes  5 
and  6  do  not  alter  the  manner  in  which  any 
system  or  component  is  operated  or  expected 
to  respond  during  normal  or  accident 
conditions. 

Therefore,  the  propmsed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proftosed  changes  to  Technical 
Specification  3/4.8.2.2  to  increase  the 
required  battery  banks  operable  from  one  to 
two  is  being  proposed  to  resolve  an 
inconsistency  with  Technical  Sp)ecification 
3/4.8.3.2  which  currently  requires  two 
battery  banks  energized  in  modes  5  and  6. 
This  is  considered  an  administrative  change. 

The  proposed  changes  to. ..Technical 
Specifications  3/4.8.2.2  and  3/4.8.3.2  are 
being  proposed  to  reduce  the  vagueness  in 
the  present  technical  specifications  by 
identifying  the  spiecific  equipment  required 
operable  during  modes  5  and  6.  The  change 
will  provide  a  greater  level  of  assurance  that 
the  electrical  distribution  systems  will  be 
correctly  aligned  and  surveilled.  This  is  also 
considered  an  administrative  change. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
changes  to  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  May  5, 
1997 


Description  of  amendment  request: 
Technical  Specification  Surveillance 
4.8.4.1  requires  periodic  testing  of  lower 
voltage  circuit  breakers  for  all 
containment  penetration  conductor 
overcurrent  protective  devices.  The 
proposed  amendment  would  modify  the 
requirements  for  determining  the 
operability  of  lower  voltage  circuit 
breakers  by  using  the  manufacturer's 
curve  of  current  versus  time  to  test 
delay  trip  elements,  clarify  the  use  of 
two  pole  in  series  testing,  and  expand 
the  Bases  description  of  the  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92  and 
has  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  bases  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  revision  does  not 
involve  (an)  SHC  because  the  revision  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.8.4.1  to  modify 
the  requirements  for  determining  the 
operability  of  lower  voltage  circuit  breakers 
by  using  the  manufactiu«'s  curve  of  current 
versus  time  to  test  long  time  and  short-time 
delay  trip  elements  will  not  change  the 
requirement  that  {)eriodic  testing  be 
perfonned  to  determine  breaker  operability. 
The  circuit  breaker  testing  is  consistent  with 
the  design  of  the  components  and  performing 
surveillance  testing  doesnot  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated.  The  proposed 
change  will  provide  assurance  that  the 
breakers  will  perform  consistent  with 
accident  analyses  and  does  not  involve  a 
significant  increase  in  the  consequence  of  an 
accident  previously  evaluated. 

The  proposed  change  to  the  surveillance  to 
modify  the  wording  associated  with  the  use 
of  two  pole  in  series  testing  to  determine 
Molded  Case  Circuit  Breaker  (MCCB) 
operability  following  the  failure.of  [an] 
MCCB  to  f>ass  a  single  p^le  test  was 
previously  approved  in  License  Amendment 
No.  13.  The  modified  wording  clarifies  the 
testing  by  specifically  stating  in  the 
surveillance  that  the  two  {x>le  in  series  test 
determines  MCCB  operability.  This  is 
considered  an  administrative  change. 

The  proposed  change  to  expand  the 
description  of  the  long-time  and  short-time 
delay  trip  elements  testing  in  the  Bases 
Section  is  also  considered  an  administrative 
change. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 
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2.  Cffdic  me  possibility  of  a  new  or 
different  kind  of  accident  fiDm  any  accident 
previously  evaluated. 

The  proposed  change  to  use  a  curve  of 
current  versus  time  instead  of  the  description 
in  Technical  Specification  Surveillance 
4.8.4.1  of  the  (1  long-time  and  short-time 
delay  trip  element  testing  does  not  alter  the 
design,  operation,  or  maintenance  of  the 
lower  voltage  circuit  breakers. 

The  proposed  change  to  the  surveillance  to 
modify  the  wording  associated  with  the  use 
of  two  pole  in  series  testing  to  determine 
MCCB  operability  and  the  expanded 
description  of  the  long-time  and  short-time 
delay  elements  testing  in  the  Bases  Section 
are  considered  administrative  changes. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.        / 

The  current  wording  of  Technical 
Specification  Surveillance  4.8.4.1  requires 
testing  of  long-time  delay  trip  elements  with 
a  current  value  of  exactly  300%  of  the  pickup 
setting  and  short-time  delay  trip  elements 
with  a  current  value  of  exactly  150%  of  the 
pickup  setting.  The  testing  [cannot]  be 
performed  at  exact  values.  Circuit  breaker 
manufactures  develop  a  curve  of  current 
versus  time  for  each  breaker  type  that 
specifies  the  allowable  time  to  trip  for  a 
specified  current.  Using  the  curve  for  a  given 
breaker  type,  the  operability  of  a  circuit 
breaker  can  be  verified  by  inserting  a  given 
current  and  verifying  that  the  breaker  trips 
within  the  allowable  time  delay  band  width 
for  that  current.  Testing  by  the  industry  is 
typically  performed  at  approximately  300% 
of  the  pickup  setting  for  long-time  delay  trip 
elements  and  approximately  150%  of  the 
pickup  setting  for  short-time  delay  trip 
elements.  The  proposed  change  to  the 
surveillance  to  modify  the  requirements  for 
determining  the  operability  of  circuit 
breakers  by  using  the  manufacturer's  curve  of 
current  versus  time  to  test  delay  trip 
elements  will  continue  to  provide  assurance 
that  lower  voltage  circuit  breakers  for  all 
containment  penetration  conductor 
overcurrent  protective  devices  will  opterate 
consistent  with  the  assumptions  of  the 
accident  analysis. 

The  proposed  change  to  the  surveillance  to 
modify  the  wording  associated  with  the  use 
of  two  pole  in  series  testing  to  determine 
MCCB  operability  and  the  expanded 
description  of  the  long-time  and  short-time 
delay  trip  elements  testing  in  the  Bases 
Section  are  considered  administrative 
changes. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut,  and  the 
Waterford  Ubrary.  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road.  Waterford. 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al..  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  May  5, 
1997 

Description  of  amendment  request: 
Technical  Specification  Surveillance 
4.5.2.b.l  requires  that  the  emergency 
core  cooling  system  (ECCS)  piping  be 
verified  full  of  water  at  least  once  per  31 
days.  The  proposed  amendment  would 
revise  the  surveillance  to  exempt  the 
operating  charging  pump(s)  and 
associated  piping  from  the  requirement 
to  be  verified  full  of  water  and  move  the 
description  of  the  verification  method 
from  the  surveillance  to  the  Bases 
section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92  and 
has  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  bases  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  revision  does  not 
involve  (an)  SHC  because  the  revision  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.5.2.b.l  to 
exempt  the  operating  centrifugal  charging 
pump(s)  and  associated  piping  from  the 
requirement  to  be  vented  will  not  effect  the 
requirement  the  ECCS  piping  be  full  of  water. 
An  operating  centrifugal  charging  pump  and 
the  associated  piping  is  self  venting  and 
cannot  develop  voids  and  pockets  of 
entrained  gases.  This  change  is  consistent 
with  the  design  of  the  charging  system  and 
ensuring  that  ECCS  piping  is  full  of  water 
does  not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
..  previously  evaluated. 

The  proposed  change  Technical 
Specification  Surveillance  4.5.2.b.l  to  move 
and  expand  the  description  of  the  venting 


method  from  the  surveillance  to  the  Bases 
Section  are  considered  administrative 
changes. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  exempt  the 
operating  centrifugal  charging  pump(s)  and 
associated  piping  from  the  requirement  to  be 
periodically  vented  by  crediting  its  self 
venting  capabilities  does  not  change  the 
operation  of  the  charging  system  or  any  of  its 
components  during  normal  or  accident 
evaluations. 

The  proposed  changes  to  move  and  expand 
the  description  of  the  venting  method  from 
the  surveillance  to  the  Bases  Section  are 
considered  administrative  changes. 

Therefore,  the  profHJsed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t)m  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Technical 
Specification-Surveillance  4.5.2.b.l  to 
exempt  the  operating  centrifugal  charging 
pump(s)  and  associated  piping  from  the 
requirement  to  be  manually  vented  by 
crediting  its  self  venting  capabilities,  is 
consistent  with  the  design  of  the  charging 
system.  This  proposed  change  continues  to 
ensure  that  ECCS  piping  is  full  of  water  and 
thus,  does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.5.2.b.l  to  move 
the  description  of  the  venting  method  from 
thesurveillance  to  the  Bases  Section  is 
considered  an  administrative  change. 
Currently  the  surveillance  identifies  that 
ECCS  piping  is  to  be  verified  full  of  water  by 
venting  ECCS  pump  casings  and  accessible 
discharge  piping  high  points  except  for  the 
RSS  [recirculation  spray  systeml  pump,  RSS 
heat  exchanger  and  associated  RSS  piping 
that  are  not  maintained  filled  with  water 
during  plant  operatitJn.  The  venting 
description  will  be  expanded  when  moved  to 
the  bases  to  include  an  exclusion  for  the 
above  described  operating  centrifugal 
charging  pump{s)  and  associated  piping  and 
the  venting  method  used  for  nonoperating 
centrifugal  charging  pumps.  The  centrifugal 
charging  pumps  have  top  mounted  suction 
and  discharge  nozzles  and  do  not  have  casing 
vents.  The  pump  manufacturer  has  indicated 
that  venting  the  pump  suction  pipe  will 
assure  that  the  pump  is  full  of  water.  This 
venting  of  the  nonoperating  centrifugal 
charging  pumps  is  accomplished  by  using  a 
pump  suction  line  test  connection. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
change  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  CT  06141-0270 
NRC  Deputy  Director:  Phillip  F.  McKee 

Omaha  Public  Power  District,  Docket 
No.  50*285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  April  17, 
1997 

Description  of  amendment  request: 
This  license  amendment  request  revises 
Technical  Specification  (TS)  2.12, 
"Control  Room  System,"  to  delete  the 
Limiting  Conditions  of  Operation  (LCO) 
and  associated  surveillance  for  the 
control  room  temperature  and  replace  it 
with  an  LCO  and  surveillance  on  the 
control  room  air  conditioning  (A/C) 
system.  The  remainder  of  TS  2.12  is 
being  rewritten  consistent  with  the 
requirements  of  the  Combustion 
Engineering  Standard  TS  (NUREG-1432. 
Rev.  1).  In  reviewing  requirements  for 
refueling  and  shutdown  operations, 
additional  TS  improvement  were 
identified.  Therefore,  the  definition 
section,  TS  2.1  "Reactor  Coolant 
System,"  2.6  "Containment  System," 
2.8  "Refueling  Operations,"  and 
associated  surveillance  requirements  are 
proposed  for  revision  to  incorporate  the 
design  basis  requirements  for  refueling 
operations  and  to  correspond  to 
NUREG-1432. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  incorporate  new 
requirements  for  the  control  room  air 
conditioning  system,  control  room  filtration 
system,  and  refueling  operations.  In  addition, 
the  proposed  change  will  ensure  that  the 
Limiting  Condition  for  Operations  and 
surveillance  requirements  are  consistent  with 
the  design  basis  of  a  fuel  handling  accident 
as  documented  in  the  FCS  Updated  Safety 
Analysis  Report  (USAR). 

CONTROL  ROOM  SYSTEMS 


The  control  room  air  conditioning  (A/C) 
system  consists  of  two  redundant  A/C  units, 
VA-46A  and  VA-46B.  Each  unit  has  sufficient 
capacity  to  meet  the  cooling  requirements  for 
personnel  and  equipment  inside  the  control 
room  envelope.  Each  A/C  unit  is  equipped 
with  an  air-cooled  condenser  located  inside 
a  protective  enclosure  outdoors  on  the  roof 
of  the  Auxiliary  Building.  Each  A/C  unit's 
refrigerant  compressor,  air  cooling  coils,  fans, 
and  dampers  are  located  inside  of  the  control 
room  envelope.  Each  unit  has  a  waterside 
economizer  coil  that  allows  air  cooling  with 
Component  Cooling  Water  (CCW).  When 
cooling  water  temperature  is  sufficiently  low, 
a  temperature-activated  valve  at  each  A/C 
unit  allows  cooling  water  flow  through  the 
waterside  economizer.  This  valve  also  diverts 
flow  away  from  the  waterside  economizer  if 
cooling  water  temperature  is  too  high.  The 
air-operated  CCW  isolation  valves  to  the  A/ 
C  units  fail  closed  and  are  automatically 
closed  on  a  Ventilation  Isolation  Actuation 
Signal  fVIAS)  to  prevent  CCW  flow  through 
the  waterside  economizers  in  a  post-accident 
situation. 

Technical  Specification  (TS)  2.12(1) 
requires  that  the  temperature  within  the 
control  room  and  control  cabinets  be 
maintained  below  120"?  does  not  meet  any 
of  the  four  criteria  contained  in  10  CFR  50.36 
for  inclusion  in  TS.  However,  the  equipment 
required  to  maintain  this  temperature,  the 
control  room  air  conditioning  system,  meets 
Criterion  3  of  10  CFR  50.36  in  that  the  system 
functions  to  mitigate  a  design  basis  accident 
by  maintaining  the  control  room  in  a 
habitable  environment. 

Therefore,  it  is  proposed  that  this  TS  be 
revised  to  delete  the  control  room 
temperature  as  a  LCO  and  require  that  two 
control  room  air  conditioning  trains  be 
op>erable  when  the  reactor  coolant 
temperature  is  above  210''F.  The  design 
temperature  limits  of  instrumentation  and 
controls  inside  of  the  control  room  will  be 
maintained  in  the  Basis  Section  of  TS  2.12. 

The  allowed  outage  time  for  one  train  of 
control  room  air  conditioning  is  proposed  as 
30  days.  This  is  consistent  with  Combustion 
Engineering  Standard  TS  3.7.12  (NUREG- 
1432  Rev.  1).  In  addition,  the  FCS 
Probabilistic  Risk  Assessment  model  was 
reviewed  and  validated  a  30  day  outage  time 
as  being  non-risk  significant.  The  impact  on 
Core  Damage  Frequency  (CDF)  from  a  30  day 
LCO  was  based  on  the  assumption  that  one 
cooling  unit  was  always  inoperable  and  thus 
under  the  LCO  for  an  entire  year.  This  allows 
the  analysis  to  consider  unlimited  entries 
into  the  LCO  and  a  full  LCO  duration  for 
each  entry.  Using  this  assumption,  the 
baseline  (annually)  CDF  of  1.53E-5  would 
increase  by  21.6%  to  a  frequency  of  1.86E- 
5.  In  accordance  with  EPRI's  "PSA 
Applications  Guide,"  this  small  increase  in 
CDF  can  be  classified  as  "non-risk 
significant." 

Specification  2.12(2) 

Specification  2.12(2)  requires  that  a 
thermometer  be  in  the  control  room  at  all 
times.  This  instrumentation  does  not  meet 
any  of  the  four  criteria  contained  in  10  CFR 
50.36  for  inclusion  in  the  FCS  TS.  Therefore, 
the  requirement  is  proposed  for  relocation  to 
the  FCS  USAR. 


Specification  2.12(3) 

Specification  2.12(3)  requires  that  all  areas 
of  the  plant  containing  safety  related 
instrumentation  be  observed  during  hot 
functional  testing  to  determine  local 
temperatures  and  monitored  during 
operation  if  normal  plant  ventilation  is  not 
available.  It  is  proposed  to  delete  this  TS. 
The  requirement  to  monitor  and  determine 
local  temperatures  during  hot  functional 
testing  was  met  during  the  initial  startup 
phase  of  FCS  and  is  no  longer  applicable. 
The  requirement  to  monitor  temperatiues 
within  the  plant  during  normal  operation 
does  not  meet  any  of  the  four  criteria 
contained  in  10  CFR  50.36  for  inclusion  in 
TS  and  therefore  is  being  deleted. 

The  requirement  to  control  temperatures 
for  safety  related  instrumentation  and 
controls,  and  initiate  supplementary  cooling 
if  required,  is  currently  described  in  USAR 
Section  9.10.  These  USAR  requirements  are 
controlled  by  plant  procedures.  Any  changes 
to  these  requirements  would  require  an 
evaluation  be  conducted  in  accordance  with 
10  CFR  50.59. 

Specification  2.12(4) 

Sfmcification  2.12(4)  allows  one  control 
room  air  filtration  system  to  be  inoperable  for 
7  days  or  a  plant  shutdown  be  cotiunenced. 
This  specification  does  not  state  which 
modes  of  of>eration  it  applies  to. 

Therefore,  it  is  proposed  to  revise  this 
specification  to  require  two  trains  of  control 
room  air  filtration  systems  to  be  operable 
when  the  reactor  coolant  temf>erature  is 
above  210°F.  The  allowed  outage  time  will  be 
maintained  at  7  days  and  a  total  of  42  hours 
will  be  allowed  to  take  the  plant  to  cold 
shutdown.  The  42  hour  time  period  is 
consistent  with  TS  2.0.1  which  addresses 
equipment  outages  in  excess  of  what  is 
specifically  allowed  by  individual 
specifications. 

The  proposed  changes  for  the  control  room 
systems  consist  of  providing  additional 
restrictions  on  operation  of  the  control  room 
air  filtration  systems  and  control  room  air 
conditioning  system.  These  changes  ensure 
that  equipment  required  to  mitigate  the 
consequences  of  an  accident  are  operable. 
Therefore,  the  proposed  changes  do  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

REFUELING  OPERATIONS 

The  design  bases  of  the  fuel  handling 
accident  and  refueling  operations  were 
reviewed  and  several  inadequacies  were 
identified  related  to  refueling  operations. 
Therefore,  revisions  are  proposed  for  the  TS 
Definition  section,  TS  2.6  on  containment 
integrity,  and  TS  2.8  on  refueling  operations 
to  reflect  NUREG-1432. 

Definitions 

Cold  Shutdown  Condition  &  Refueling 
Shutdown  Condition 

The  changes  proposed  for  the  definitions  of 
Cold  Shutdown  Condition,  and  Jtefueling 
Shutdown  Condition  clarify  these 
definitions.  The  plant  is  in  Cold  Shutdown 
when  Tcotd  is  less  than  210'F,  and  the  reactor 
coolant  is  at  least  Shutdown  Boron 
Concentration  but  less  than  Refueling  Boron 
Concentration.  Similarly,  the  definition  for 
Refueling  Shutdown  is  clarified  to  apply 
when  TcoM  is  less  than  210°F  and  the  reactor 
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coolant  is  at  least  Refueling  Boron 
Concentration.  This  change  does  not  propose 
any  new  operating  modes  but  merely  clarifies 
when  the  definitions  are  applicable. 

Core  Alterations 

The  definition  for  Core  Alterations  is  being 
revised  to  reflect  the  requirements  of 
NUREG-1432.  This  revision  deletes  "any 
component"  from  the  definition  and  clarifies 
that  the  components  considered  by  this 
definition  are  those  that  could  affect 
reactivity.  In  addition,  the  revision  adds 
nuclear  fuel  to  the  definition  such  that 
movement  of  fuel  within  the  reactor  vessel 
will  be  defined  as  a  core  alteration  and  not 
a  refueling  operation. 

Refueling  Operations 

The  definition  of  Refueling  Operations  is 
being  revised  to  delete  control  element 
assemblies  (CEA)  or  startup  sources  from  the 
definition  since  these  are  items  that  are 
included  in  the  definition  of  Core 
Alterations.  Additionally,  it  is  being  revised 
to  specify  that  the  definition  is  limited  to 
movement  of  irradiated  fuel  outside  of  the 
reactor  pressure  vessel  since  fuel  movement 
inside  the  reactor  vessel  is  included  in  the 
definition  of  Core  Alteration.  Finally,  a 
clarification  is  being  added  to  state  that 
suspension  of  refueling  operations  shall  not 
preclude  completion  of  movement  of 
irradiated  fuel  to  a  safe,  conservative 
position. 

In  Operation 

The  definition  of  In  Operation  is  being 
revised  to  include  the  definition  of  operable. 
This  is  a  more  conservative  interpretation 
than  currently  exists. 

Specification  2.1  "Reactor  Coolant 
System" 

It  is  proftosed  to  revise  TS  2.1.1(3)  to 
include  shutdown  cooling  requirements 
when  the  reactor  coolant  system  (RCS) 
temperature  is  below  210°F  with  fuel  in  the 
reactor  and  the  reactor  vessel  head  fully 
tensioned.  The  definitions  of  Cold  Shutdown 
(Mode  4)  and  Refueling  Shutdown  (Mode  5) 
contained  in  the  TS  make  no  distinction  as 
to  the  status  of  the  reactor  vessel  head  or  RCS 
temperature.  The  only  difference  between  the 
two  defined  modes  is  boron  concentration. 
Higher  or  lower  boron  concentration  affects 
shutdown  margin  but  does  not  affect  decay 
heat  load,  which  is  the  basis  for  this 
specification. 

Technical  Specification  2.1.1(4)  was 
intended  to  address  shutdown  cooling 
requirements  during  refueling  operations. 
However,  this  is  already  addressed  in  TS  2.8. 
Therefore,  it  is  proposed  to  delete  TS  2.1.1(4) 
and  the  exception  since  new  specifications 
addressing  shutdown  cooling  loop 
requirements  during  Mode  5  with  fuel  in  the 
reactor  and  with  one  or  more  reactor  vessel 
head  closure  bolts  less  than  fully  tensioned 
are  proposed  for  inclusion  in  TS  2.8 
(Refueling  Operations). 

The  associated  statements  supporting  these 
items  in  the  Basis  section  are  also  proposed 
for  deletion.  Prior  to  any  reactor  vessel  head 
closure  bolts  being  loosened,  TS  2.1.1  will  be 
applicable  which  will  require  two  shutdown 
cooling  loops.  As  soon  as  a  closure  bolt  is 
loosened,  the  new  proposed  TS  2.8  would  be 
applicable  which  also  requires  two  shutdown 
cooling  loops  whenever  there  is  less  than  23 


feet  of  water  above  the  core.  The 
requirements  of  TS  2.1.1(3)  are  similar  to 
NUREG-1432,  Specifications  3.4.7  and  3.4.8. 

Specification  2.6  "Containment  System" 

Currently.  TS  2.6(l)c  states  that 
containment  integrity  shall  not  be  violated 
when  the  reactor  vessel  head  is  removed  if 
the  boron  concentration  is  less  than  refueling 
concentration.  However,  Specification  2.6(1  )c 
has  no  required  actions  and  therefore,  TS 
2.0.1  must  be  entered  when  the  LCO  is  not 
met.  In  this  situation,  (reactor  vessel  head 
removed),  TS  2.0.1  is  ineffective  because  the 
plant  would  already  be  in  Refueling 
Shutdown.  Thus.  TS  2.6(l)c  is  proposed  for 
deletion. 

Currently,  Specification  2.6(l)d  requires 
that  except  for  testing  one  control  element 
drive  mechanism  at  a  time,  positive  reactivity 
changes  shall  not  be  made  by  CEA  motion  or 
boron  dilution  unless  containment  integrity 
is  intact.  Specification  2.6(1  )d  is  proposed  for 
deletion  as  it  is  unnecessarily  restrictive. 

Specification  2.8.1(1)  as  proposed 
eliminates  the  need  for  containment  integrity 
when  the  reactor  is  in  Refueling  Shutdown. 
Specification  2.8.1(1)  requires  sufficient 
shutdown  margin  to  preclude  a  criticality 
event  and  also  prescribes  actions  to  restore 
the  shutdown  margin  if  necessary.  Small 
positive  reactivity  increases  whether  by  CEA 
motion  or  boron  dilution  will  not  cause  a 
criticality  event  due  to  the  need  to  maintain 
at  least  a  5%  shutdown  margin.  Therefore, 
the  requirement  to  maintain  containment 
integrity  is  unnecessarily  restrictive  since  a 
criticality  event  cannot  occur  when  a 
shutdown  margin  of  at  least  5%  exists. 
Specification  2.8.1(1)  is  consistent  with  the 
requirements  of  NUREG-1432,  Specification 
3.9.1. 

A  new  specification  (TS  2.8.2(1))  is 
proposed  that  provides  requirements  for 
containment  closure  during  core  alterations 
and  refueling  operations  inside  of 
containment.  The  design  basis  of  the  Fort 
Calhoun  Station  does  not  require  full 
containment  integrity  during  a  fuel  handling 
accident.  As  stated  in  USAR  Section  14.18, 
the  fuel  handling  accident  does  not  take 
credit  for  containment  isolation.  Therefore, 
requiring  full  containment  integrity  is 
inappropriate  and  requirements  for 
containment  closure  are  proposed  for 
addition  to  TS  2.8  consistent  with  NUREG- 
1432  Specification  3.9.2. 

Specification  2.10.2  governs  operation  of 
CElAs  and  monitoring  of  selected  core 
parameters.  Specification  2.10.2  ensures  (1) 
adequate  shutdown  margin  following  a 
reactor  trip,  (2)  that  the  moderator 
temperature  coefficient  (MTC)  is  within  the 
limits  of  the  safety  analysis,  and  (3)  CEA 
operation  is  within  the  limits  of  the  setpoint 
and  safety  analysis.  Specification  2.10.2 
ensures  that  the  reactor  will  be  maintained 
sufficiently  subcritical  to  preclude 
inadvertent  criticality  and  provides  actions 
(i.e..  boration)  to  be  taken  to  ensure  that  the 
required  shutdown  margin  is  available.  Thus, 
TS  2.10.2  precludes  the  need  for  containment 
integrity  when  the  plant  is  in  cold  shutdown. 
Specification  2.8  "Refueling  Operations" 
It  is  proposed  that  TS  2.8  be  rewritten  to 
reflect  NUREG-1432.  Currently,  this 
specification  applies  to  any  refueling 


operation.  However,  no  distinction  is  made 
between  refueling  operations  within 
containment  and  refueling  operations  within 
the  spent  fuel  pool.  In  addition,  several 
initial  assumptions  of  a  fuel  handling 
accident  are  not  addressed  by  the  current  TS 
2.8. 

Specification  2.8(1) 

The  current  TS  2.8(1)  is  inadequate.  This 
specification  requires  that  the  equipment 
hatch  and  one  door  in  the  Personnel  Air  Lxick 
be  properly  closed,  and  all  automatic 
containment  isolation  valves  be  operable  or 
at  least  one  valve  closed.  The  specification 
does  not  define  what  is  meant  by  a  properly 
closed  equipment  hatch;  that  information  is 
currently  contained  in  the  Basis  of  TS  2.1.1. 
In  addition,  inclusion  of  all  automatic 
containment  isolation  valves  instead  of  those 
providing  direct  access  to  the  outside 
atmosphere  is  incorrect. 

The  containment  isolation  system  is 
defined  in  USAR  Section  5.9.5  as  those 
devices  actuated  by  a  Containment  Isolation 
Actuation  Signal  (CIAS)  or  a  Steam  Generator 
Isolation  Signal  (SGIS).  This  includes  many 
valves  that  have  no  design  basis  function 
during  a  fuel  handling  accident.  A  CIAS  is 
initiated  by  a  Containment  Pressure  High 
Signal  or  a  Pressurizer  Pressure  Low  Signal. 
Neither  of  these  signals  are  required  to  be 
operable  during  refueling  operations  as  these 
signals  would/could  not  respond  to  a  fuel 
handling  accident. 

The  correct  requirements  are  specified  in 
TS  2.8(2)  which  only  requires  that  closure  be 
initiated  by  the  Ventilation  Isolation 
Actuation  Signal  (VIAS)  for  the  containment 
pressure  relief,  air  sample,  and  purge  system 
valves.  Due  to  these  inadequacies,  it  is 
proposed  to  delete  TS  2.8(1)  and  replace  it 
with  a  new  Specification  2.8.2(1)  which  is 
consistent  with  NUREG-1432  Specification 
3.9.3. 

Specification  2.8(2) 

It  is  proposed  that  TS  2.8(2)  be  deleted  and 
replaced  by  new  Specifications  2.8.2(3)  and 
2.8.3(5).  The  requirement  to  maintain  an 
operable  Ventilation  Isolation  Actuation 
Signal  with  input  from  the  containment 
atmosphere  gaseous  and  auxiliary  building 
exhaust  stack  gaseous  radiation  monitors  is 
consistent  with  current  requirements  and 
required  actions  are  consistent  with  NUREG- 
1432,  Specification  3.3.8.  Radiation  Monitor 
RM-052  functions  as  a  "swing"  monitor,  i.e., 
it  can  be  aligned  to  monitor  either 
containment  or  the  auxiliary  building 
exhaust  ventilation  stack.  Radiation  Monitor 
RM-052  is  powered  by  either  MCC-3B1/AI- 
40C  (like  RM-051)  or  MCC-4C2/AI-40D  (like 
RM-062). 

Technical  Specification  2.7,  Electrical 
System  is  not  required  to  be  applied  when 
the  RCS  is  below  300°F.  Above  300''K.  TS  2.7 
requires  both  4160-VAC  buses  to  be  operable. 
Thus,  above  300''F  the  required  radiation 
monitors  must  be  powered  from  independent 
480-VAC  buses  supplied  by  independent 
4160-VAC  buses.  During  refueling  outages, 
bus  alignments  other  than  those  used  during 
power  operation  are  used  to  permit  electrical 
system  maintenance  and  modifications. 

In  the  loss  of  offsite  power  event,  the 
radiation  monitor  sample  pumps  and  control 
room  HVAC  units  stop  and  will  not  restart 
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until  the  emergency  diesel  generators  (EDGs) 
reenergize  the  system.  The  fuel  handling 
equipment  also  stops  and  does  not  restart 
when  the  EDGs  reenergize  the  system,  thus 
minimizing  the  potential  of  a  fuel  handling 
accident.  When  the  EDGs  reenergize  the 
buses,  VIAS  will  operate  as  designed. 
TherefOTe.  when  the  RCS  is  below  300°F,  the 
required  monitors  need  only  be  powered 
from  independent  480- VAC  buses  supplied 
by  a  single  4160-VAC  bus. 

There  is  no  need  to  assume  that  a  fuel 
handling  accident  occurs  immediately 
followed  by  a  loss  of  offsite  power.  However, 
in  the  unlikely  event  that  this  should  occur, 
there  would  be  no  effect  on  the  site  boundary 
dose  since  VIAS  is  not  credited  in  USAR 
Section  14.18  (Fuel  Handling  Accident).  In 
this  situation,  when  the  EDGs  reenergize  the 
buses,  the  control  room  HVAC  units  will 
restart  in  the  filtered  air  makeup  mode  and 
the  stack,  radiation  monitor  sample  pump 
will  restart.  However,  the  containment 
radiation  monitor  sample  lines  remain 
isolated  preventing  the  restart  of  the  monitor 
sample  pump  after  receipt  of  a  VIAS. 

Specification  2.8(3) 

It  is  proposed  that  TS  2.8(3)  be  deleted. 
This  requirement  does  not  meet  any  of  the 
four  criteria  contained  in  10  CFR  50.36  for 
inclusion  in  the  TS.  The  requirement  that 
radiation  levels  in  containment  and  the  spent 
fuel  pool  shall  be  monitored  during  refueling 
operations  will  be  incorporated  into  the  PCS 
USAR. 

Specification  2.8(6) 

It  is  proposed  that  TS  2.8(6)  be  deleted. 
This  requirement  does  not  meet  any  of  the 
four  criteria  contained  in  10  CFR  50.36  for 
inclusion  in  the  TS.  The  requirements  that 
direct  communication  between  personnel  in 
the  control  room  and  at  the  refueling 
machine  shall  be  available  whenever  core 
alterations  are  taking  place  will  be 
incorporated  into  the  FCS  USAR. 

Specification  2.8(7) 

It  is  proposed  that  TS  2.8(7)  be  deleted  and 
replaced  with  a  new  Specification  2.8.3(4). 
The  requirement  to  place  the  spent  fuel  pool 
ventilation  system  in  operation  prior  to 
refueling  operations  is  consistent  with  the 
current  TS.  It  is  being  clarified  that  this 
specification  only  applies  to  refueling 
operations  in  the  spent  fuel  pool,  and  not 
when  conducting  refueling  op>erations  inside 
of  containment.  Additionally,  it  is  being 
clarified  that  TS  2.0.1  is  not  applicable  to  this 
activity,  as  reactor  operation  is  independent 
of  fuel  movements  in  the  spent  fuel  pool. 

Specification  2.8(9) 

The  current  Specification  2.8(9)  is 
inadequate.  This  specification  requires  a 
minimum  of  23  feet  of  water  above  the  top 
of  the  core.  This  does  not  meet  the  initial 
conditions  assumed  in  the  fuel  handling 
accident  as  documented  in  USAR  Section 
14.18.  USAR  Section  14.18  assumes  Z3  feet 
of  water  above  where  the  fuel  could  land  if 
dropped.  In  order  to  meet  this  initial 
condition,  a  minimum  of  23  feet  of  water 
above  the  reactor  vessel  flange  is  required,  as 
this  is  the  highest  point  where  a  fuel  bundle 
could  land  if  dropped.  Procedures  reflect  the 
requirement  to  maintain  23  feet  of  water 
above  the  reactor  vessel  flange  during 
refueling  operations.  The  proposed  revision 


is  consistent  with  NUREG-1432, 
Specification  3.7.16. 

Specification  2.8(11) 

The  current  specification  is  inadequate. 
The  specification  provides  restrictions  on 
storage  of  fuel  in  the  spent  fuel  pool; 
however,  there  are  no  required  actions  to 
address  situations  when  the  specification  is 
not  met.  It  is  proposed  that  TS  2.8(11)  be 
deleted  and  replaced  with  a  new 
Specification  2.8.3(1)  that  requires  that  a 
misloaded  fuel  assembly  be  moved 
immediately.  Additionally,  it  is  being 
clarified  that  TS  2.0.1  is  not  applicable  to  this 
activity,  as  reactor  operation  is  indeptendent 
of  fuel  movements  in  the  spent  fuel  pool. 

Specification  2.8(12) 

It  is  proposed  that  TS  2.8(12)  be  deleted 
and  replaced  with  a  new  SpeciHcation 
2.8.3(3).  The  requirement  to  maintain  500 
ppm  boron  concentration  in  the  sptent  fuel 
fKJol  whenever  unirradiated  fuel  is  stored 
there  is  consistent  with  the  current  TS  and 
the  required  actions  are  consistent  with 
NUREG-1432,  Specification  3.7.17. 

Restriction  on  Movement  of  Irradiated  Fuel 
from  the  Reactor  Core 

The  restriction  on  irradiated  fuel 
movement  unless  the  core  has  been 
subcritical  for  at  least  72  hours  if  the  reactor 
has  been  op)erated  at  power  levels  above  2% 
is  proposed  for  relocation  to  the  Bases  of  TS 
2.8.2(2).  This  requirement  does  not  meet  any 
of  the  four  criteria  contained  in  10  CFR  50.36 
for  inclusion  in  the  TS.  This  is  consistent 
with  NUREG-1432,  B  3.9.6. 

Reactor  Coolant  System  Boron 
Concentration 

Currently,  there  is  no  specification  for 
boron  concentration.  Refueling  boron 
concentration  is  included  in  the  definition  of 
Mode  5.  However,  there  axe  no  required 
actions  to  be  taken  if  the  boron  concentration 
should  be  below  refueling  concentration. 
Therefore,  it  is  proposed  that  a  new 
Specification  2.8.1(1)  be  incorporated 
consistent  with  NUREG-1432,  Specification 
3.9.1. 

Spent  Fuel  Pool  Water  Level 

Currently,  there  is  no  specification  for 
spent  fuel  pool  water  level.  The  water  level 
of  the  spent  fuel  (>ool  is  an  initial  condition 
assumed  in  USAR  Section  14.18.  It  is 
proposed  that  a  new  Specification  2.8.3(2)  be 
incorporated  into  TS  2.8,  which  is  consistent 
with  NUREG-1432,  Specification  3.7.16. 

The  proposed  changes  for  the  RCS  and 
containment  during  shutdown,  and 
requirements  for  refueling  operations,  consist 
of  providing  additional  restrictions  on 
o(>eration,  and  changes  to  make  the 
requirements  of  the  TS  Limiting  Conditions 
for  Operation  consistent  with  the  initial 
conditions  and  assumptions  of  the  fuel 
handling  accident  as  documented  in  USAR 
Section  14.18.  Therefore,  the  proposed 
changes  do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

SURVEILLANCE  REQUIREMENTS 

CONTROL  ROOM 

Specification  3.1,  Table  3-3.  Item  13. 

Specification  3.1,  Table  3-3,  Item  13 
requires  that  the  thermometer  in  the  control 
room  be  compared  with  a  calibrated 
thermometer  and  replaced  if  out  of  tolerance 
on  a  refueling 


frequency.  It  is  proposed  that  this 
surveillance  be  deleted  to  be  consistent  with 
deletion  of  the  LCO  requirement  to  maintain 
a  thermometer  in  the  control  room. 

A  new  surveillance  is  proposed  to  verify 
that  the  control  room  air  conditioning  system 
has  the  capability  to  remove  the  assumed 
heat  load.  This  surveillance  will  ensure  the 
operability  requirements  for  TS  2.12  are  met. 
The  test  and  frequency  is  consistent  with 
NUREG-1432. 

The  air-operated  CCW  isolation  valves  to 
the  A/C  units  fail  closed  and  are 
automatically  closed  on  a  VIAS  to  prevent 
CCW  flow  through  the  waterside 
economizers  in  a  post-accident  situation. 
These  valves  are  currently  tested  in 
accordance  with  TS  3.3  (FCS  Inservice 
Testing  Program).  Prior  to  the  modification, 
the  valves  were  tested  as  fail-open  valves.  No 
TS  changes  are  necessary. 

The  control  room  air  flltration  system  is 
currently  tested  on  a  refueling  frequency  in 
accordance  with  TS  3.2,  Table  3-5,  Item  10a. 
No  TS  changes  are  necessarv. 

REFUELING  OPERATIONS 

Reactor  Coolant  Boron  Concentration 
During  Refueling  Operations 

The  Reactor  Coolant  System  boron 
concentration  is  currently  sampled  in 
accordance  with  TS  3.2.  Table  3-4,  Item  1(e). 
It  is  proposed  to  revise  the  frequency  from 
once  per  shift  during  refueling  of>erations  to 
once  per  3  days  which  is  consistent  with 
NUREG-1432.  As  staled  in  the  basis  of  TS  2.8 
and  USAR  Section  14.18,  the  reactor  cavity 
is  filled  with  over  200,000  gallons  of  borated 
water  prior  to  the  start  of  refueling 
operations.  The  requirements  for  sampling 
the  reactor  coolant  during  the  remainder  of 
Mode  5  is  performed  once  per  3  days  in 
accordance  with  Table  3-4,  Item  1(d).  This 
profKtsed  change  will  make  the  sampling 
consistent  with  the  requirements  of  Item  1(d) 
and  NUREG-1432. 

Spent  Fuel  Pool  Boron  Concentration 

The  spent  fuel  pool  boron  concentration  is 
currently  sampled  in  accordance  with  TS  3.2, 
Table  3-4,  Item  5.  It  is  proposed  to  revise  the 
frequency  of  the  sampling  to  prior  to 
movement  of  unirradiated  fuel  in  the  spent 
fuel  pool  and  once  per  week  whenever 
unirradiated  fuel  is  stored  there  to  be 
consistent  with  the  requirements  of  the  LCO.~ 

Source  Range  Neutron  Monitors 

Currently,  a  channel  check  and  calibration 
of  the  wide  range  neutron  monitors  is 
performed  in  accordance  with  TS  3.1.  Table 
3-1.  Item  2. 

Containment  Penetrations 

Currently,  there  is  no  surveillance  to 
determine  the  status  of  containment 
penetrations  during  refueling  o|}erations. 
Therefore,  a  new  surveillance  is  prof>osed  for 
TS  3.2,  Table  3-5  to  verify  the  status  of 
required  containment  penetrations  once  per 
7  days  consistent  with  NUREG-1432. 

The  requirement  of  NUREG-1432  to  verify 
that  the  containment  purge  and  exhaust 
valves  actuate  to  the  isolation  position  on  a 
refueling  frequency  is  currently  tested  as  part 
of  the  Containment  Radiation  High  Signal 
test  required  by  TS  3.1.  Table  3-2.  Item  4. 

Shutdown  Cooling  Loops 

Currently,  there  is  no  surveillance 
requirement  to  verify  that  the  required 
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shutdown  cooling  loops  are  operable  and  in 
operation  or  to  verify  correct  breaker  lineup 
for  the  shutdown  cooling  loop  that  is  not  in 
operation.  Therefore  a  new  surveillance  is 
proposed  to  be  incorporated  into  TS  3.2, 
Table  3-5  consistent  with  NUREG-1432. 

Refueling  Water  Level 

Currently,  there  is  no  surveillance 
requirement  to  verify  the  refueling  water 
level  during  refueling  operations.  Therefore, 
a  new  surveillance  is  proposed  for 
incorporation  into  TS  3.2,  Table  3-5 
consistent  with  NUREG-1432. 

Spent  Fuel  Pool  Water  Level 

Currently,  there  is  no  surveillance 
requirement  to  verify  the  spent  fuel  pool 
water  level  during  refueling  operations. 
Therefore,  a  new  surveillance  is  proposed  for 
incorporation  into  TS  3.2,  Table  3-5 
consistent  with  NUREG-1432. 

Spent  Fuel  Initial  Eohchment/Bumup 
Verification 

Currently,  the  requirement  to  conduct  a 
verification  of  initial  enrichment  and  bumup 
of  spent  fuel  that  will  be  stored  in  Region  2 
is  included  as  a  general  requirement  of  TS 
2.8.  It  is  proposed  to  relocate  this 
requirement  into  a  surveillance  in  TS  3.2, 
Table  3-5,  consistent  with  NUREG-1432. 

The  proposed  changes  for  the  surveillance 
requirements  consist  of  providing  additional 
testing  requirements  to  ensure  that  the 
Limiting  Condition  for  Operations  will  be 
met.  One  surveillance  frequency  related  to 
the  sampling  of  the  reactor  coolant  system 
boron  concentration  during  refueling 
operations  is  being  reduced  from  a  frequency 
of  once  per  shift  to  once  every  3  days. 
However,  this  frequency  is  consistent  with 
the  frequency  of  sampling  during  the 
remainder  of  Mode  5  when  fuel  is  in  the 

reactor  and  is  more  than  adequate  due  to 
the  large  volume  (over  200.000  gallons)  of 
borated  water  required  during  refueling 
operations.  Therefore,  the  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

ADMINISTRATIVE  CHANGES 

The  remainder  of  TS  2.8  requirements  of 
refueling  operations  are  proposed  to  be 
reformatted  into  individual  TS  LCOs.  It  is 
also  proposed  that  sampling  frequencies  of 
items  contained  in  TS  3.2,  Table  3-4,  (page 
3-19).  be  revised  to  incorporate  frequencies 
defined  in  TS  3.0.2.  Therefore,  frequencies 
stated  as  once  per  31  days  will  be  noted  as 
"M."  and  frequencies  stated  as  once  per  7 
days  will  be  noted  as  "W."  These  proposed 
changes  have  no  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration.  No  changes  in  op>erating 
modes  are  proposed  although  minor  changes 
to  the  definitions  of  Cold  Shutdown 
Condition  and  Refueling  Shutdown 
Condition  are  proposed  for  clarification 
purposes.  The  proposed  changes  incorporate 
additional  restrictions  on  the  operation  and 
testing  of  equipment  required  to  mitigate  an 
accident  and  to  ensure  the  initial  conditions 


and  assumptions  of  the  design  basis 
accidents  are  maintained  and  controlled  by 
the  Technical  Specifications. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  ensure  that 
assumptions  of  the  fuel  handling  accident  are 
maintained  by  Technical  Specification 
Limiting  Condition  for  Operation  and 
surveillance  requirements.  The  assumptions 
of  the  fuel  handling  accident  that  may  affect 
a  margin  of  safety  are  not  being  changed. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  1 5th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington.  DC  20005- 
3502 

NRC  Project  Director  William  H. 
Bateman 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  February 
25, 1997 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  amend  the  Limerick 
Generating  Station  (LGS)  Unit  1  and 
Unit  2  Facility  Operating  Licenses 
(FOLs),  and  Appendix  B  of  the  licenses 
(i.e..  Environmental  Protection  Plan 
(EPP)),  reflecting  a  corporate  name 
change  from  Philadelphia  Electric 
Company  to  PECO  Energy  Company.  In 
addition,  the  application  would  make 
changes  to  the  LGS  Units  1  and  2,  FOL, 
and  Appendix  A  (i.e.,  TS)  of  the 
licenses,  which  would  remove  obsolete 
information  and  correct  typographical 
errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  company  name  change  and 
typographical  corrections  are  editorial  and 
will  not  alter  the  operation  of  equipment 
assumed  to  be  an  initiator  of  any  analyzed 
event  or  transients  previously  evaluated.  The 
license  provisions  were  satisfactorily 
completed,  and  as  such,  have  no  effect  on 
any  previously  evaluated  accident  scenario. 
The  changes  will  not  alter  the  operation  of 
equipment  assumed  to  be  available  for  the 
mitigation  of  accidents  or  transients,  nor  will 
they  alter  the  operation  of  equipment 
important  to  safety  previously  evaluated. 

Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kiiul  of 
accident  from  any  accident  previously 
evaluated. 

The  company  name  change  and 
typographical  corrections  are  editorial  and 
will  not  involve  any  physical  changes  to  the 
plant  systems,  structures,  or  components. 
The  license  provisions  were  satisfactorily 
completed,  and  as  such,  have  no  effect  on 
any  previously  evaluated  accident  scenario. 
The  proposed  changes  do  not  allow  plant 
operation  in  any  mode  that  is  not  already 
evaluated.  The  changes  will  not  alter  the 
operation  of  equipment  important  to  safety 
previously  evaluated. 

Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  company  name  change  and 
typographical  corrections  are  editorial  and 
will  not  affect  the  manner  in  which  the 
facility  is  operated,  or  change  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility.  There  is  no 
margin  of  safety  as  defined  in  the  ba&es  of 
any  TS  regarding  the  name  of  the  company, 
or  affected  by  the  corrections  or  deletion  of 
obsolete  license  provisions. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Attorney  for  licensee:  J.  W.  Durham, 
Sr..  Esquire.  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101 

NBC  Project  Director:  John  F.  Stolz 
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Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  March 
24,  1997 

Description  of  amendment  request: 
The  proposed  Technical  specifications 
(TS)  changes  would  delete  the  Drywell 
and  Suppression  Chamber  Purge  System 
operational  time  limit,  and  add  a 
surveillance  requirement  to  ensure  the 
purge  system  large  supply  and  exhaust 
valves  are  closed  as  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Sf)ecifications 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  activity  does  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  in  the  SAR  [Safety 
Analysis  Repwrt).  This  activity  involves 
deleting  the  allowable  operating  limit  (180 
hours  each  365  days)  for  the  Drywell  and 
Suppression  Chamber  Purge  system,  while 
maintaining  specific  criteria  for  when  the 
valves  ara  allowed  to  be  o(>en.  These  changes 
do  not  increase  the  probability  that  this 
system  will  be  in  service  should  a  LOCA 
[loss-of-coolant-accident]  occur  and  does  not 
increase  the  probability  that  a  LCXDA  will 
occur.  These  changes  also  do  not  impact  the 
probability  of  occurrence  of  any  anticipated 
operational  occurrence,  other  postulated 
design  basis  accident,  or  other  event  in 
which  the  plant  was  designed  to  respond. 

This  activity  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated  in  the  SAR.  UFSAR  (Updated  Final 
Safety  Analysis  Report)  Section  9.4.5.1.2.2 
for  high  volume  purging,  although  limiting 
the  operating  time  the  vent  and  purge  system 
is  to  be  in  service,  evaluates  the 
consequences  of  a  LOCA  should  the  vent  and 
purge  valves  be  open.  System  operating 
procedures  for  venting  and  purging  assure 
the  availability  of  SCTS  [standby  gas 
treatment  system]  should  a  LOCA  occur. 

This  activity  will  not  increase  the 
probability  of  a  LOCA  occurring  during  the 
lime  the  Orywell  and  Suppression  Chamber 
Purge  system  is  in  operation  as  previously 
evaluated.  The  Improved  TS  do  not  identify 
a  specific  time  limit  value  as  long  as  the 
valves  are  operated  under  the  stated 
conditions  (inerting,  de  inerting,  pressure 
control,  ALARA  [as  low  as  reasonably 
achievable)  or  air  quality  considerations  for 
f>ersonnel  entry  or  Surveillances  that  require 
that  the  valves  be  open).  These  proposed 
changes  will  incorporate  the  ITS  [Improved 
Technical  S(>ecifications|  operational 
controls  which  will  result  in  the  same  order 
of  magnitude  of  equipment  malfunction 
probability  as  that  provided  by  limiting 
purging  to  180  hours  [>er  365  days.  A  LGS 


[Limerick  Generating  Station)  Level  2  PSA 
(Probability  Risk  Assessment)  Analysis  was 
performed  to  determine  the  additional  risk 
associated  with  changing  the  operating  limit 
from  90  hours  to  a  nominal  500  hours  each 
365  days.  This  analysis  concluded  that  the 
increase  in  risk  of  containment  failure  is  well 
within  the  bounds  of  the  EPRI  [Electric 
Power  Research  Institute)  PSA  Applications 
Guideline  for  permanent  changes  and  the 
NRC  [Nuclear  Regulatory  Commission)  Staffs 
safety  goal  value  of  1.0  E-6  per  year  of  reactor 
operation.  Industry  and  LGS  historical 
operating  experience  confirms  that  the 
purging  lines  are  opened  only  for  the 
specified  reasons  stated  in  ITS  and  for 
periods  which  do  not  exceed  the  current 
magnitude  of  equipment  malfunction 
probability.  Therefore,  earlier  engineering 
judgment  is  being  replaced  by  0[>erating 
experience. 

Failure  of  the  operating  SGTS  filter  bank 
following  a  LOCA  has  been  found  to  be 
acceptable  due  to  the  limited  benefit  derived 
from  SGTS  for  accident  sequences  important 
to  plant  risk  and  the  possibility  that  the 
backup  filter  bank  would  be  available. 
Additionally,  as  discussed  in  UFSAR  Section 
9.4.5.1.2.2,  the  failure  of  SGTS  during  a 
LOCA  does  not  contribute  to  any  significant 
releases  and  is  bounded  by  the  analysis 
performed  to  address  contaiiunent 
overpressure  rupture. 

Deleting  the  time  limit  restriction  that  the 
vent  and  purge  line  isolation  valves  may  be 
open  does  not  increase  the  probability  that 
these  valves  will  not  perform  as  designed 
(close  upon  isolation  signal)  in  response  to  a 
LOCA.  Removing  the  180  hour  requirement 
will  not  increase  the  likelihood  that  the  vent 
and  purge  valves  will  be  called  upon  to  close 
from  that  previously  evaluated.  UFSAR 
Section  6.2  states  that  the  contaiiunent  purge 
valves  have  undergone  extensive  testing  and 
analyses  to  demonstrate  the  ofierability  of 
these  valves  following  a  LOCA. 

These  changes  do  not  directly  or  indirectly 
degrade  the  performance  of  any  other  safety 
system  (assumed  to  function  in  the  accident 
analysis)  design  basis.  The  potential  for  other 
equipment  failures  in  the  reactor  enclosure 
due  to  duct  impact,  impingement,  and  the 
resulting  environmental  conditions  was 
previously  evaluated  in  the  LGS  SAR.  It  was 
concluded  that  the  enviroiunental 
qualifications  for  the  LGS  equipment  are 
sufficient  to  ensure  operability  under  the 
predicted  environmental  condition,  and,  the 
potential  does  not  exist  for  impact  or 
impingement  -  related  damage  to  essential 
equipment.  Maintaining  the  existing  SAR 
analysis  and  retaining  operating  criteria  for 
opening  the  contairunent  purge  valves, 
demonstrates  that  the  risk  of  equipment 
failure  and  resulting  radiological 
consequences  will  not  increase. 

Therefore,  deleting  the  TS  operating  limit 
for  the  Drywell  and  Suppression  Chamber 
Purge  system  from  180  hours  each  365  days 
and  the  addition  of  a  TS  Surveillance 
Requirement  verifying  that  the  purge  valves 
are  closed  under  certain  conditions  does  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  Technical  Specifications 
changes  do  not  create  the  possibility  of  a  new 


or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  activity  does  not  change  the  function 
of  the  Drywell  and  Suppression  Chamber 
Purge  system,  the  containment  isolation 
system,  or  SGTS  as  previously  evaluated. 
Eteleting  the  operational  time  limit  that  the 
vent  and  purge  system  is  in  service  and  the 
addition  of  a  surveillance  requirement  does 
not  create  an  accident  initiator  not  already 
considered. 

In  addition,  this  activity  does  not  create  a 
failure  mode  not  considered.  All  evaluated 
equipment  failures  that  could  occur  as  a 
result  of  a  LOCA  during  high  volume  purging 
have  previously  been  identified  and 
evaluated.  Therefore,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtim  any  accident 
previously  evaluated. 

3.  The  proposed  Technical  Specifications 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  bases  of  TS  3.6.1.8  state  that  the  180 
hour  each  365  day  operating  limit  for  the 
Drywell  and  Suppression  Chamber  Purge 
system  is  imposed  to  protect  the  integrity  of 
the  SGTS  filters.  The  LGS  Offsite  Dose 
Calculation  Manual  assures  the  availability  of 
the  backup  SGTS  filter  train  during  operation 
of  the  vent  and  purge  system.  Furthermore, 
deleting  the  op>erating  limit  (180  hours  each 
365  days)  does  not  reduce  the  margin  of 
safety  since  specific  criteria  for  opening  the 
purge  valves  is  being  maintained  and  does 
not  involve  an  increase  in  risk.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101 

NBC  Project  Director:  John  F.  Stolz 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  April  9, 
1997 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  clarify  existing 
battery  specific  gravity  requirements, 
delete  the  requirement  to  correct 
specific  gravity  values  based  on 
electrolyte  level,  and  allow  the  use  of 
charging  current  measurements  to  verify 
the  battery — s  state  of  charge. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Changes  to  Technical  Specifications 
surveillance  requirements  for  specific  gravity 
and  Technical  Specifications  Bases 
commitments  do  not  change  the  frequency  or 
consequences  of  any  accident  previously 
evaluated.  The  proposed  changes  which 
commit  to  IEEE  Standard  450-1995  for 
specific  gravity  testing,  providing  battery 
charging  current  as  an  alternate  method  to 
specific  gravity  measurements,  and 
eliminating  the  commitment  to  perform 
electrolyte  level  correction  do  not  prevent  the 
tXD  system  from  performing  its  intended 
safety  function.  The  proposed  changes  to  the 
Tectinical  Specification  battery  surveillance 
requirements  and  commitment  to  IEEE 
Standard  450-1995  for  specific  gravity  are  in 
accordance  with  current  industry  practices. 
These  changes  do  not  reduce  the  readiness 
and  performance  of  the  IE  DC  power  system 
to  perform  its  intended  function  during  a 
design  basis  event. 

The  proposed  changes  do  not  affect  seismic 
specifications,  separation  criteria  or 
envirotmiental  qualifications.  The  proposed 
changes  do  not  impose  an  increase  in  or  more 
severe  test  requirements,  an  increase  in  the 
frequency  of  op)eration,  reduce  independence 
or  redundancy,  modify  the  system  or 
equipment  protective  features,  introduce  new 
equipment  failures  or  impose  additional 
loads  than  any  previously  evaluated.  The 
Class  IE  battery  system  will  continue  to  meet 
all  of  the  design  standards  applicable  to  the 
system  and  will  not  cause  the  system  to 
operate  outside  of  its  design  or  testing  limits. 

Batteries  or  battery  chargers  and  their 
failure  are  not  initiators  of  the  accidents 
previously  evaluated.  The  proposed  changes 
do  not  affect,  degrade  or  prevent  the  response 
of  active  or  passive  systems  described  or 
assumed  in  the  LGS  accidents  previously 
evaluated.  In  addition,  the  proposed  TS 
changes  will  improve  the  availability  of  the 
station  batteries. 

Therefore,  the  changes  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  Technical  Specifications 
changes  do  not  create  the  p>ossibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  Technical  Specifications 
changes  which  will  revise  the  surveillance 
requirements  and  the  TS  Bases,  do  not 
increase  the  failure  rate  of  the  battery.  The 
proposed  changes  clarify  and  enhance 
Operation's  focus  on  the  key  battery 
parameters  which  will  improve  the 
availability  of  the  station  batteries.  The 
station  batteries  are  not  accident  initiators. 
The  single  failure  of  an  electrical  component 
was  previously  evaluated  in  the  LCS  accident 
analysis.  Unexpected  failures  beyond  the 
postulated  single  bilure  are  no  more  likely 
to  occur  under  the  clarified  surveillance 
requirements. 


Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  Technical  Sftecifications 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  revision  clarifies  and  reduces  the 
battery  surveillance  requirements  for  specific 
gravity.  The  revision  eliminates  the 
possibility  for  misinterpretation  and  provides 
consistency  of  the  surveillance  requirements. 
The  specific  gravity  value  for  each  connected 
cell  is  being  revised  to  reflect  a  discrete 
number  which  meets  the  existing 
manufacturer's  recommendations  and  does 
not  differ  from  the  value  described  in  the 
present  bases.  LCS  is  currently  committed  to 
earlier  revisions  of  IEEE  Standard  450  (i.e., 
1975  and  1980),  and  the  incorporation  of 
IEEE  Standard  450-1995  for  specific  gravity 
will  reflect  current  industry  practices 
regarding  specific  gravity. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Attorney  for  licensee:  ].  W.  Durham, 
St.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101 

NRC  Project  Director:  John  F.  Stolz 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  April  30, 
1997  (TS  97-01) 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  design  features  section  of  the 
Technical  Specifications  to  provide  for 
insertion  of  Lead  Test  Assemblies 
(LTAs)  containing  Tritium  Producing 
Burnable  Absorber  Rods  (TPBARs)  in 
the  Watts  Bar  Nuclear  Plant  (WBN) 
reactor  core  during  Cycle  2.  The 
purpose  of  the  change  is  to  provide 
irradiation  services  to  support  U.S. 
Department  of  Energy  (DOE) 
investigations  into  the  feasibility  of 
using  commercial  light  water  reactors  to 
maintain  the  DOE  inventory  of  tritium. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


A.  The  proposed  amendment  does  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

LTAs  do  not  adversely  affect  reactor 
neutronic  or  thermal-hydraulic  performance; 
therefore,  they  do  not  significantly  increase 
the  probability  of  accidents  or  equipment 
malfunctions  while  in  the  reactor.  "The 
neutronic  behavior  of  the  LTAs  mimics  that 
of  standard  burnable  absorbers  with  only 
slight  differences  which  are  accommodated 
in  the  core  design.  The  reload  safety  analysis 
performed  for  WBN  Unit  1,  Cycle  2  will 
confirm  that  any  minor  effects  of  LTAs  on  the 
reload  core  will  be  within  established  fuel 
design  limits. 

As  described  in  EKDE  Technical  Report 
PNNL-11419,  Revision  1,  the  LTA  design  is 
robust  to  all  accident  conditions  except  the 
large  loss  of  coolant  accident  where  the  rods 
are  susceptible  to  failure.  However,  the 
failure  of  the  small  numt)er  of  TPBARS  rods 
has  been  determined  to  have  an  insignificant 
effect  on  the  thermal  hydraulic  response  of 
the  core  to  this  event. 

The  impacts  of  LTAs  on  the  radiological 
consequences  for  certain  postulated  events 
[as  shown  in  Table  6-1  of  the  licensee's 
submittal,  including  Large  Break  LOCAsD 
are  very  small,  and  they  remain  within  10 
CFR  100  regulatory  limits.  The  additional 
offsite  doses  due  to  tritium  leakage  from  the 
containment  are  small  with  respect  to  loss  of 
coolant  accident  source  terms  and  are  well 
within  regulatory  limits. 

The  LTAs  will  not  result  in  an  increase  in 
combustible  gas  released  to  the  containment 
Therefore,  the  LTAs  do  not  result  in  a 
significant  increase  in  the  consequences  of 
those  previously  considered. 

Analysis  has  shown  that  TPBARs  will  not 
foil  during  Condition  I  through  FV  events, 
with  the  exception  of  a  Large  Break  LOCA. 
The  radiological  consequences  of  the  non- 
Large-Break  LOCA  events  are  essentially 
unchanged  by  the  ex|>ected  TPBAR  tritium 
.  leakage  to  reactor  coolant,  and  doses  remain 
within  a  small  fraction  of  10  CFR  100 
regulatory  limits.  Therefore,  there  is  no 
significant  increase  in  the  consequences  of 
these  previously  evaluated  accidents. 

The  exp>ected  occupational  and  offsite 
doses,  as  reported  in  Technical  report  PNNL- 
11419,  Revision  1,  resulting  &t)m  release  of 
tritium  from  TPBARs  over  the  plant 
operating  cycle,  including  refueling,  are  not 
significantly  increased  8uid  are  within 
applicable  regulatory  limits. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

LTAs  have  been  designed  to  be  compatible 
with  existing  Westinghouse  17x17  fuel 
assemblies  and  conventional  Burnable 
Poison  Rod  Assembly  (BPRA)  handling  tools, 
equipment,  and  procedures,  and  therefore  no 
new  accidents  or  equipment  malfunctions  ara 
created  by  the  handling  of  LTAs. 

LTAs  use  materials  with  known  and 
predictable  performance  characteristics  and 
are  compatible  with  PWR  coolant.  The  LTA 
design  has  specifically  included  material 
similar  to  those  used  in  standard  burnable 
absortier  rods  with  the  exception  of  internal 
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assemblies  used  in  the  production  and 
retention  of  tritium.  As  described  in  the 
technical  report,  these  materials  are 
compatible  with  the  reactor  coolant  system 
and  the  core  design.  For  the  irradiation 
proposed,  the  quantities  of  these  materials  is 
small.  Therefore,  no  new  accidents  or 
equipment  malfunctions  are  created  by  the 
presence  of  the  LTAs  in  the  reactor  coolant 
system. 

Thermal-hydraulic  criteria  have  been 
established  to  ensure  that  TPBARs  will  not 
fail  during  Condition  I  or  n  events.  Analysis 
has  shown  that  TPBARs,  appropriately 
positioned  in  the  core,  operate  within  the 
established  thermal-hydraulic  criteria. 
Therefore,  no  new  accidents  or  equipment 
malfunctions  are  created  by  the  presence  of 
the  LTAs  in  the  reactor. 

Analysis  has  shown  that  TPBARs  will  not 
fail  during  Condition  III  and  FV  events,  with 
the  exception  of  a  large-break  loss-of-coolant- 
accident  The  radiological  consequences  of 
these  events  are  small,  with  doses  that  are  a 
small  fraction  of  the  10  CFR  100  limits. 
Therefore  there  is  no  significant  increase  in 
consequences  of  these  previously  evaluated 
accidents. 

LTAs  do  not  adversely  affect  reactor 
neutronic  or  thermal-hydraulic  performance; 
.  therefore,  they  do  not  create  the  possibility 
of  accidents  or  equipment  malfunctions  of  a 
different  type  than  previously  evaluated 
while  in  the  reactor. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

LTAs  do  not  adversely  affect  reactor 
neutronic  or  thermal-hydraulic  performance. 
Analysis  indicates  that  reactor  core  behavior 
and  offsite  doses  remain  relatively 
unchanged.  TPBAR  performance  under 
Condition  I,  U,  m,  and  IV  events  are  very 
similar  to  standard  burnable  absorber  rods 
previously  evaluated.  For  these  reasons,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Oavis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  April  18, 
1997 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section  3/ 
4.3.2,  "Safety  System  Instrumentation," 
and  TS  Section  3/4.5.2,  "Emergency 
Core  Cooling  Systems  -  ECCS 
Subsystems  -  Tavg  (greater  than  or  equal 
to)  280''F."  Certain  surveillance 
intervals  would  be  changed  from  18 
months  to  once  each  refueling  interval, 
and  certain  setpoints  would  be  changed. 
The  associated  bases  would  also  be 
changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1  (DBNPS)  has  reviewed  the 
profKised  changes  and  determined  that  a 
significant  hazards  consideration  does  not 
exist  because  operation  of  the  DBNPS,  in 
accordance  with  these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  initiation  of  such 
accidents  are  not  affected  by  the  proposed 
revisions  to  increase  the  surveillance  test 
intervals  from  18  to  24  months  for  TS  3/ 
4.3.2.1,  "Safety  Features  Actuation  System 
Instrumentation,"  and  TS  3/4.5.2, 
"Emergency  Core  Cooling  Systems  -  ECCS 
Subsystems  -  Tavg  (greater  than  or  equal  to) 
280 — F."  Initiating  conditions  and 
assumptions  remain  as  previously  analyzed 
for  accidents  in  the  DBNPS  Updated  Safety 
Analysis  Report. 

Results  of  the  instrument  drift  study 
analysis  and  review  of  historical  18-month 
surveillance  data  and  applicable 
maintenance  records  support  an  increase  in 
the  surveillance  test  intervals  fittm  18  to  24 
months  (and  up  to  30  months  on  a  non- 
routine  basis)  because:  the  projected 
instrument  errors  caused  by  drift  are 
bounded  by  the  existing  setpoint  analysis  or 
a  new  analysis  has  been  performed 
incorporating  a  more  conservative  setpoint; 
and  no  potential  for  a  significant  increase  in 
a  failure  rate  of  a  system  or  component  was 
identified  during  surveillance  data  and 
applicable  maintenance  records  reviews. 

These  proposed  revisions  are  consistent 
with  the  NRC  guidance  on  evaluating  and 
proposing  such  revisions  as  provided  in 
Generic  Letter  91-04,  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle,"  dated 
April  2, 1991. 

The  proposed  revisions  to  Allowable 
Values  for  Safety  Features  Actuation  System 
(SFAS)  Reactor  Coolant  System  (RCS) 
Pressure  -  Low,  RCS  Pressure  -  Low-Low, 
RCS  Pressure  -  Low-Low  bypass  permissive, 
and  Decay  Heat  Isolation  Valve  and 
Pressurizer  Heater  Interlocks  have  no  bearing 
on  the  probability  of  the  initiation  of  an 
accident  previously  evaluated. 

The  application  of  the  Allowable  Value  to 
only  the  Channel  Functional  Test  and  not  the 
Channel  Calibration,  the  pra[>osed  deletion  of 


the  Trip  Setpoints,  the  profKised  revision  of 
the  TS  3.3.2.1  Limiting  Condition  for 
Operation  (LCO)  and  Action  Statement 
3. 3. 2.1. a,  and  the  proposed  revisions  to 
Actions  13  and  14  of  TS  Table  3.3-3,  are 
associated  with  the  proposed  revision  of  the 
Allowable  Values  for  SFAS  RCS  Pressure  - 
Low,  RCS  Pressure  -  Low-Low,  and  Decay 
Heat  Isolation  Valve  and  Pressurizer  Heater 
Interlocks,  and  are  consistent  with  NUREG- 
1430,  Revision  1,  "Standard  Technical 
Specifications,  Babcock  and  Wilcox  Plants," 
dated  April  1995.  The  proposed  revisions 
have  no  bearing  on  the  probability  of  the 
initiation  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  TS  Bases  3/4.3.1 
and  3/4.3.2,  "Reactor  Protection  System  and 
Safety  System  Instrumentation,"  and  TS 
Bases  3/4.5.2  and  3/4.5.3,  "ECCS 
Subsystems,"  are  administrative  changes 
associated  with  the  other  proposed  changes, 
and  do  not  affect  previously  analyzed 
accidents. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  slight  increase  in  doses 
due  to  a  letdown  line  break  event  as  a  result 
of  the  proposed  change  to  the  SFAS  RCS 
Pressure  -  Low  Allowable  Value  still  satisfy 
the  NRC  Standard  Review  Plan  Section 
15.6.2  acceptance  criteria  that  doses  do  not 
exceed  a  small  fraction  (10%)  of  the  10  CFR 
100  guideline  values.  The  remaining 
proposed  changes  to  Allowable  Values,  and 
the  other  changes  proposed  by  this  License 
Amendment  Request  do  not  increase  the 
radiological  consequences  of  previously 
analyzed  accidents  because  the  source  term, 
containment  isolation,  or  radiological 
releases  are  not  being  changed  by  the 
proposed  revisions. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  for  the  reasons 
discussed  below. 

No  changes  are  being  proposed  to  the  type 
of  testing  currently  being  performed,  only  to 
the  length  of  the  surveillance  test  interval. 

Results  of  the  instrument  drift  study 
analysis  emd  review  of  historical  18-month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  from  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because:  the 
projected  instrument  errors  caused  by  drift 
are  bounded  by  the  existing  setpoint  analysis 
or  a  new  analysis  has  been  performed 
incorporating  a  more  conservative  setpoint; 
and  no  potential  for  a  significant  increase  in 
a  failure  rate  of  a  system  or  component  was 
identified  during  surveillance  data  and 
applicable  maintenance  records  reviews. 

The  proposed  revisions  to  Allowable 
Values  for  SFAS  RCS  Pressure  -  Low,  RCS 
Pressure  -  Low-Low,  RCS  Pressure  Low-Low 
bypass  permissive,  and  Decay  Heat  Isolation 
Valve  and  Pressurizer  Heater  Interlocks,  do 
not  alter  the  type  of  any  testing  currently 
being  performed. 

The  application  of  the  Allowable  Value  to 
only  the  Channel  Functional  Test  and  not  the 
Channel  Calibration,  the  proposed  deletion  of 
the  Trip  Setpoints,  revision  of  the  TS  3.3.2.1 
LCO  and  Action  Statement  3. 3. 2.1. a,  and  the 
proposed  revisions  to  Actions  13  and  14  of 
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TS  Table  3.3-3.  are  associated  with  the 
proposed  revision  to  the  Allowable  Values 
for  SFAS  RCS  Pressure  -  Low,  RCS  Pressure 
-  Low-Low,  RCS  Pressure  Low-Low  bypass 
permissive,  and  Decay  Heal  Isolation  Valve 
and  Pressurizer  Heater  Interlocks,  and  are 
consistent  with  NUREG-1430,  Revision  1. 
"Standard  Technical  Specifications.  Babcock 
and  Wilcox  Plants,"  dated  April  1995.  The 
proposed  revisions  do  not  alter  the  type  of 
testing  currently  being  performed. 

The  proposed  changes  to  TS  Bases  3/4.3.1 
and  3/4.3.2.  "Reactor  Protection  System  and 
Safety  System  Instrumentation,"  and  TS 
Bases  3/4.5.2  and  3/4.5.3,  "ECCS 
Subsystems,"  are  administrative  changes 
associated  with  the  other  proposed  changes, 
and  do  not  alter  any  testing  currently  being 
performed. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  results  of  the 
instrument  drift  study  analysis  and  review  of 
historical  18-month  surveillance  data  and 
applicable  maintenance  records  support  an 
increase  in  the  surveillance  test  intervals 
from  18  to  24  months  [and  up  to  30  months 
on  a  non-routine  basis)  because:  the  projected 
instrument  errors  caused  by  drifl  are 
bounded  by  the  existing  setpoint  analysis  or 
a  new  analysis  has  been  performed 
incorporating  a  more  conservative  setpoint; 
and  no  [>otential  for  a  significant  increase  in 
a  failure  rate  of  a  system  or  component  was 
identified  during  surveillance  data  and 
applicable  maintenance  records  reviews. 
Existing  system  and  component  redundancy 
is  not  affected  by  these  proposed  changes. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences,  consequently  there 
are  no  significant  reductions  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensees:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 

Totedo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  April  18. 
1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section  3/ 
4.7.6.  "Plant  Systems  -  Control  Room 


Emergency  Ventilation  System." 
Additional  Limiting  Conditions  for 
Operation  (LCO)  would  be  added 
related  to  the  availability  of  the  station 
vent  normal  range  radiation  monitoring 
instrumentation.  The  associated  TS 
bases  would  also  be  modified  consistent 
with  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station  (DBNPS),  Unit  No.  1,  in  accordance 
with  this  change  would  not: 

la.  Involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  affected  by 
the  proposed  changes. 

The  proposed  change  to  LCO  3.7.6.1  would 
include  new  required  Action  statements  in 
the  event  that  one  or  both  channels  of  station 
vent  normal  range  radiation  monitoring 
instrumentation  become  inoperable.  In  the 
event  that  one  chaimel  is  inoperable  for 
greater  than  7  days,  or  in  the  event  that  both 
channels  are  inoperable,  the  proposed  Action 
statement  would  require  that  the  control 
room  normal  ventilation  system  be  isolated 
and  at  least  one  Control  Room  Emergency 
Ventilation  System  (CREVS)  train  be  placed 
in  operation. 

Under  the  proposed  actions,  the  ventilation 
systems  would  be  placed  in  a  state  equivalent 
to  that  which  occurs  were  a  high  radiation 
isolation  to  occur.  These  proposed  changes 
have  no  bearing  on  the  probability  of  an 
accident. 

The  proposed  change  to  the  terminology 
utilized  in  Surveillance  Requirement  (SR) 
4.7.6.1.e  is  an  administrative  change  made  to 
make  the  terminology  consistent  with  the 
proposed  new  Action  statements.  The 
proposed  changes  to  Bases  3/4.7.6  are 
administrative  changes  consistent  with  the 
proposed  changes  to  LCO  3.7.6.1.  These 
changes  have  no  bearing  on  the  probability 
of  an  accident. 

lb.  Involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  change  the  source  term,  containment 
isolation,  or  allowable  releases. 

As  described  above,  under  the  proposed 
new  LCO  3.7.6.1  Actions,  in  the  event  that 
one  station  vent  normal  range  radiation 
monitoring  instrumentation  channel  is 
inoperable  for  greater  than  7  days,  or  in  the 
event  that  both  channels  are  inoperable,  the 
ventilation  systems  would  be  placed  in  a 
state  equivalent  to  that  which  occurs  were  a 
high  radiation  isolation  to  occur.  Therefore, 
in  the  unlikely  event  of  an  accident  requiring 
control  room  isolation  while  in  this 
condition,  the  dose  consequences  to  control 
room  operators  would  be  unchanged. 


The  proposed  change  to  the  terminology 
utilized  in  SR  4. 7. 6.1. e  is  an  administrative 
change  made  to  make  the  terminology 
consistent  with  the  proposed  new  Action 
statements.  The  proposed  changes  to  Bases  3/ 
4.7.6  are  administrative  changes  consistent 
with  the  proposed  changes  to  LCO  3.7.6.1. 
These  changes  have  no  bearing  on  the 
consequences  of  an  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes. 

As  described  above,  under  the  proposed 
new  LCO  3.7.6.1  Actions,  in  the  event  that 
one  station  vent  normal  range  radiation 

monitoring  instrumentation  channel  is 
inoperable  for  greater  than  7  days,  or  in  the 
event  that  both  channels  are  inoperable, 
theventilation  systems  would  be  placed  in  a 
state  equivalent  to  that  which  occurs  were  a 
high  radiation  isolation  to  occur.  Operation 
of  the  equipment  and  components  in  this 
manner  would  not  introduce  the  possibility 
of  any  new  or  different  kinds  of  accidents. 

The  proposed  change  to  the  terminology 
utilized  in  SR  4.7.6.1.e  is  an  administrative 
change  made  to  make  the  terminology 
consistent  with  the  proposed  new  Action 
statements.  The  proposed  changes  to  Bases  3/ 
4.7.6  are  administrative  changes  consistent 
with  the  proposed  changes  to  LCO  3.7.6.1. 
These  changes  would  not  introduce  the 
possibility  of  any  new  or  different  kinds  of 
accidents. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  to  the  Action  under  LCO  3.7.6.1 
ensure  that  control  room  isolation  capability 
is  maintained  in  the  event  a  station  vent 
radiation  monitor  is  inoperable.  The 
proposed  allowable  outage  time  of  7  days  for 
one  inoperable  channel  is  consistent  with  the 
presently  allowable  outage  time  for  one 
inoperable  CREVS.  The  proposed  Action  to 
place  at  least  one  CREVS  train  in  operation 
within  1  hour,  in  the  event  both  channels  of 
radiation  monitoring  become  inoperable,  is 
more  conservative  than  the  present  Action 
which  requires  that  a  plant  shutdown 
commence  within  1  hour,  but  does  not 
require  the  CREVS  be  placed  in  operation. 

The  proposed  change  to  the  terminology 
utilized  in  SR  4.7.6.1.e  is  an  administrative 
change  made  to  make  the  terminology 
consistent  with  the  proposed  new  Action 
statements.  The  proposed  changes  to  Bases  3/ 
4.7.6  are  administrative  changes  consistent 
with  the  proposed  changes  to  LCO  3.7.6.1. 
These  changes  would  not  affect  the  margin  of 
safety. The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this  review, 
it  appears  that  the  three  standards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the  NRC 
staff  proposes  to  determine  that  the 
amendment  request  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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Attorney  for  licensees:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  August 
22,1996 

Description  of  amendment  request: 
The  proposed  change  would  remove  the 
action  statement  of  Technical 
Specification  (TS)  Section  3.2.G,  Table 
3.2.6,  Note  7,  requiring  reactor 
shutdown  after  30  days  of  inoperability 
of  the  high  range  stack  gas  monitor  and 
substitute  an  action  statement  consistent 
with  the  guidance  provided  in  NRC 
Generic  Letter  83-36. 

The  high  range  stack  monitor 
provides  an  estimate  of  gross  stack 
activity  that  has  exceeded  the  upper 
limit  of  the  normal  range 
instrumentation.  The  high  range 
monitor  reading  serves  as  input  to  dose 
projection  systems  for  initial  estimation 
of  off-site  conditions.  The  monitor 
reading  would  be  used  prior  to  the 
acquisition  of  stack  isotopic  sample  data 
which  would  provide  a  more  accurate 
indication  of  stack  activity. 

The  licensee  stated,  among  other 
things,  that  due  to  the  passivefunction 
of  the  instruments  and  the  ability  to 
monitor  this  parameter  utilizing 
alternate  methods,  it  is  not  appropriate 
to  impose  stringentrequirements  on  the 
operation  of  the  unit.  This  monitor  is 
identified  in  the  Vermont  Yankee 
Regulatory  Guide  1.97  submittal  as 
Category  2,  Type  E.  This  monitor 
provides  post-accident  information  for 
use  in  determining  the  magnitude  of  the 
release  of  radioactive  materials  and  for 
monitoring  such  release.  However,  the 
high  range  stack  monitor  does  not  have 
any  safety  function  associated  with  the 
prevention  or  automatic  mitigation  of 
design-basis  accidents,  neither  does  it 
provide  primary  information  needed  to 
permit  the  control  room  operating 
persoimel  to  take  required  manually 
controlled  actions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below. 

1(1)  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.] 

The  High  Range  Stack  Monitor  is  a  RG 
(Regulatory  Guide)  1.97,  Category  2,  Type  E 
instrument  with  no  specified  safety  hinction 


associated  with  the  prevention  or  automatic 
mitigation  of  design  basis  accidents,  neither 
does  it  provide  primary  information  needed 
to  permit  the  control  room  operating 
personnel  to  take  required  manually 
controlled  actions.  The  prop>osed  change  to 
the  action  statement  associated  with  this 
monitor  will  not  change  the  function  of  this 
monitor,  and  since  the  monitor  is  not 
assumed  to  initiate  any  accidents,  nor 
function  to  mitigate  any  accidents,  this 
change  will  not  significantly  Increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident. 

((2)  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.) 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
still  ensure  effective  methods  are  available  to 
assess  post  accident  conditions.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

1(3)  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.) 

The  proposed  change  to  the  action 
statement  associated  with  this  monitor  will 
not  change  the  function  of  this  monitor,  and 
since  the  monitor  is  not  assumed  to  function 
for  the  prevention  or  mitigation  of  any 
previously  evaluated  accidents,  this  change 
will  not  significantly  reduce  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301 

Attorney  for  licensee:  R.  K.  Gad,  III, 
Ropes  and  Gray,  One  International 
Place,  Boston,  MA  02110-2624 

NRC  Project  Director:  Patrick  D. 
Milano,  Acting 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request:  January 
24,  1997,  as  supplemented  on  May  15, 
1997  (TSCR  193) 

Description  of  amendment  request: 
The  proposed  amendments  (Point  Beach 
Nuclear  Plant  (PBNP)  Technical 
Specifications  (TS)  Change  Request 
(TSCR)  193)  would  revise  TS  15.5.4, 
"Fuel  Storage,"  to  increase  fuel 
assembly  enrichment  limits  to  5.0  w/o 
U-235  while  maintaining  Kerr  in  the 


storage  pools  (spent  fuel  pool  and  new 
fuel  storage  racks]  less  than  0.95.  The 
May  15,  1997,  supplement  provided  a 
revised  no  significant  hazards 
consideration  determination  that 
superseded  the  licensee's  determination 
noticed  in  the  Federal  Register  on  April 
23,  1997  (62  FR  19837). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  will  not 
create  a  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
change  to  structures,  systems,  or  components 
that  would  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  PBNP  Final  Safety  Analysis 
Report  (FSAR).  The  only  relevant  concern 
with  respect  to  increasing  enrichment  limits 
in  the  spent  fuel  pool  and  new  fuel  storage 
racks  is  one  of  criticality.  The  proposed 
changes  use  the  same  criticality  limit  used  in 
the  current  Technical  Specifications. 
Therefore,  margin  to  safe  operation  of  Units 
1  and  2  is  maintained.  The  probability  and 
consequences  of  an  accident  previously 
evaluated  are  dependent  on  this  criticality 
limit.  Because  the  limit  will  not  change,  the 
probability  and  consequences  of  those 
accidents  previously  evaluated  will  not 
change. 

2.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  (Kissibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
change  to  the  physical  structure  of  the  spent 
fuel  pool  or  of  the  plant.  The  proposed 
increase  in  spent  fuel  pool  and  new  fuel 
storage  racks  fuel  assembly  enrichment  limits 
maintains  the  margin  to  safe  operation  of 
Units  1  and  2  because  the  criticality  limit  for 
the  spent  fuel  pool  and  new  fuel  storage 
racks  will  not  change.  The  enrichment 
increase  does  not  affect  any  of  the  parameters 
or  conditions  that  contribute  to  the  initiation 
of  any  accidents.  Because  the  criticality  limit 
remains  the  same,  these  changes  have  no 
effect  on  plant  o{>eration  or  on  the  initiation 
of  any  accidents.  Therefore,  the  proposed 
changes  will  not  create  the  pK)ssibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  maintain  the  margin 
to  safe  operation  of  Units  1  and  2.  The 
margin  of  safety  is  based  on  the  criticality 
limit  of  the  spent  fuel  ftool  and  the  new  fuel 
storage  racks.  Because  this  limit  will  not 
change,  the  margin  of  safety  will  not  be 
affected.  Therefore,  the  proposed  changes 
will  not  create  a  significant  reduction  in  a 
margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers.  Wisconsin 
54241 

Attorney  for  licensee:  Gerald  Charnoff. 
Esq..  Shaw,  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  CoCfey 
County,  Kansas 

Date  of  amendment  request:  April  23, 
1997 

Description  of  amendment  request: 
This  request  proposes  to  revise 
Technical  Specification  3/4.9.4, 
Containment  Building  Penetrations,  and 
its  associated  Bases  section,  to  allow 
selected  containment  isolation  valves  to 
be  opened  under  administrative  controls 
during  periods  of  core  alterations  or 
movement  of  irradiated  fuel  inside 
containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  involves  changes  to 
the  Technical  Specification  requirements  for 
containment  closure  which  is  an  accident 
mitigating  feature.  The  changes  would  not 
affect  the  likelihood  of  occurrence  of  any 
accidonts  previously  evaluated.  The 
proposed  change  does  not  involve  any 
hardware  or  plant  design  changes.  The 
containment  leakage  value  is  not  assumed  to 
be  an  initiator  of  any  analyzed  event. 
Containment  isolation  valves  and  temporary 
closure  devices  serve  to  limit  the  radiological 
consequences  of  accidents.  The  proposed 
change  would  ensure  the  service  air  and 
breathing  air  manual  isolation  valves  will 
perform  their  required  containment  closure 
function  and  will  serve  to  limit  the 
consequences  of  a  fuel  handling  accident  as 
described  in  the  USAR,  such  that  the  results 
of  the  analyses  in  the  USAR  remain 
bounding.  In  considering  the  consequences 
of  a  design  basis  fuel  handling  accident 
inside  containment,  the  assumptions  in  the 
analysis  take  no  credit  for  the  containment  as 
a  barrier  to  prevent  the  postulated  release  of 
radioactivity.  For  events  that  could  occur 
during  CORE  ALTERATIONS  or  movement 


of  irradiated  fuel  assemblies,  containment 
closure  is  considered  a  defense-in-depth 
boundary  to  prevent  uncontrolled  release  of 
radioactivity.  Additionally,  the  proposed 
change  does  not  impose  any  new  safety 
analyses  limits  or  alter  the  plant's  ability  to 
detect  and  mitigate  events.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  involves  reliance  on 
manual  actuation  of  containment  penetration 
valves  (Service  Air  valves  KA  V-039  and  Ya 
V-118  and  Breathing  Air  valves  KB  V-001 
and  KB  V-002  are  manual  valves)  to  block  the 
unimpeded  flow  of  the  containment 
atmosphere  to  the  environment  under  certain 
conditions.  The  proposed  change  would  not 
necessitate  a  physical  alteration  of  the  plant 
features  that  provide  core  cooling  or 
subcriticality  (no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
parameters  governing  plant  operation  during 
CORE  ALTERATIONS  or  movement  of 
irradiated  fuel  in  contairmient.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  mvolve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  similar  to  the  use 
of  administrative  controls  to  isolate  an  open 
containment  airlock  door.  The  use  of 
administrative  controls  in  this  manner  has 
been  approved  by  the  NRC  (WCGS  Technical 
Specification  Amendment  95)  for  plant 
operations  that  would  not  require  the 
containment  to  maintain  a  pressure 
boundary.  This  scenario  is  applicable  during 
plant  shutdown  for  refueling  when  CORE 
ALTERATIONS  and  movement  of  irradiated 
fuel  assemblies  in  the  containment  occur. 
Accidental  damage  to  spent  fuel  during  these 
operations  is  classified  as  a  fuel  handling 
accident.  The  proposed  change  has  been 
developed  considering  the  importance  of  the 
containment  boundary  in  limiting  the 
consequences  of  a  design  basis  fuel  handling 
accident.  The  proposed  change  allows  for 
protection  equivalent  to  that  provided  by 
previously  approved  methods  of  containment 
closure.  Considering  the  probability  of  an 
event  that  would  challenge  the  containment 
boundary,  the  alternative  protection  provided 
by  this  change,  and  the  operational 
requirements  to  occasionally  open  these 
penetrations,  the  proposed  change  is 
acceptable  and  any  reduction  in  the  margin 
of  safety  is  insignificant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 


66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  William  H. 
Bateman 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
January  24,  1997,  as  supplemented 
March  27,  1997 

Brief  description  of  amendment:  The 
proposed  amendment  will  update  the 
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Safety  Limit  Minimum  Critical  Power 
Ratio  (SLMCPR)  in  Technical 
Specification  2.1.2  and  the  associated 
Bases  section  to  reflect  the  results  of  the 
latest  cycle-specific  calculation 
performed  for  the  Pilgrim  Nuclear 
Power  Station  Operating  Cycle  12.  In 
addition,  the  values  provided  in  Note  5 
of  Table  3.2.C.1,  which  are  based  on  the 
SLMCPR  values,  have  been  revised  as  a 
result  of  the  changes  to  the  ^IMCPR 
value. 

Date  of  issuance:  April  7,  1997 

Effective  date:  April  7,  1997 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12.  1997  (62  FR 
6568)  The  March  27,  1997, 
supplemental  letter  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  7,  1997  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
/ocafion.- Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
August  19,  1996,  as  supplemented  on 
February  5,  March  13,  April  29  and 
April  30,  1997. 

Brief  description  of  amendments:  The 
amendment  would  revise  Technical 
Specification  (TS)  Section  4.4.5.2  to 
extend,  for  one  additional  operating 
cycle  (i.e..  Cycle  7),  the  1.0  volt^and  3.0 
volt  interim  plugging  criteria  (IPC) 
which  were  added  to  the  Braidwood, 
Unit  1 ,  TSs  by  License  Amendment  No. 
69,  issued  on  November  9,  1995. 
Additionally,  this  amendment  to  the 
Braidwood,  Unit  1,  license  added  some 
definitions  and  reporting  requirements 
to  TS  Section  4.4.5.2  and  modified  the 
designations  for  the  IPC  models  in  TS 
Bases  Section  3/4.4.4.5.  Braidwood, 
Unit  1,  Cycle  7,  will  end  in  fall  1998. 
While  there  are  no  revisions  to  the  TS 
for  Braidwood,  Unit  2,  both  units  are 
being  amended  to  maintain  the 
continuity  of  the  amendment  numbers. 

Date  of  issuance:  May  14,  1997. 

Date  of  effective:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  62 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register.  February  12,  1997  (62  FR 
6570).  The  February  5,  March  13,  April 
29  and  April  30,  1997,  submittals 
provided  clarifying  technical 
information  that  did  not  affect  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluatign  of  the 
amendments  is  contained  in  a  Safety 
Ev3luation  dated  May  14,  1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
June  20,  1996,  as  supplemented 
December  30,  1996,  and  March  5,  1997. 

Brief  description  of  amendments:  The 
amendments  would  change  the  TSs  by 
incorporating  an  NRC-approved  thermal 
limit  licensing  methodology  in  the  list 
of  approved  methodologies  used  in 
establishing  the  fuel  cycle-specific 
thermal  limits.  In  addition,  the 
proposed  amendments  would  change 
the  TSs  to  reflect  the  use  of  Siemens 
Power  Corporation  (SPC)  ATRIUM-9B 
fuel  for  the  first  time  at  Dresden,  Units 
2  or  3.  The  proposed  amendmeifls 
would  also  correct  minor  editorial  items 
in  the  TSs. 

In  March  1997,  the  NRC  staff 
performed  an  audit  of  the  application  of 
Advanced  Nuclear  Fuel  for  Boiling 
Water  Reactors  (ANFB)  to  ATRIUM-9 
fuel.  The  staff  raised  concerns 
associated  with  the  ATRIUM-9B  fuel 
additive  constant  uncertainty  used  as 
input  to  the  NRC-approved 
methodology  for  the  calculation  of 
minimum  critical  power  ratio  (MCPR). 
In  response  to  the  audit  findings,  by 
letter  dated  April  18,  1997,  SPC 
submitted  a  generic  topical  report  (ANF- 
1125(P)  Supplement  1  Appendix  D), 
which  is  currently  under  staff  review, 
for  the  future  reload  analysis  in  the 
safety  limit  MCPR  calculation.  The  staff 
schedule  for  the  review  of  the  topical 
report  will  not  be  timely  enough  for  the 
resolution  of  the  ATRIUM-9B  MCPR 
issue  to  support  reload  and  restart  of 
Dresden,  Unit  3.  Therefore,  by  letters 
dated  May  2  and  May  6,  1997,  ComEd 
provided  additional  information 
concerning  the  MCPR  issues  and  how  it 
will  affect  the  Dresden,  Unit  3,  D3R15 
fuel  cycle  and  provided  additional 
information  concerning  the  ATRIUM-9B 
fuel  design  and  shutdown  margin  that 


are  applicable  during  refueling  and 
shutdown. 

The  staff  is  currently  reviewing  the 
licensee's  May  2  and  May  6,  1997, 
letters.  To  be  more  timely  and  support 
the  reload  schedule  for  Dresden,  Unit  3 
(currently  scheduled  for  May  20,  1997), 
the  staff  has  chosen  to  split  its 
consideration  of  the  proposed 
amendments  into  two  parts.  The  first 
part  of  the  amendment  package  now 
being  evaluated  would  modify  Section 
5.3.A,  "Design  Features"  of  the  TSs  to 
reflect  use  of  the  ATRIUM-9B  fuel 
design  and  would  include  two  SPC 
topical  reports  in  TS  Section  6.9.A.6. 
"Core  Operating  Limits  Report,"  to 
reflect  mechanical  design  criteria  for 
this  fuel.  This  change  would  allow  this 
fuel  to  be  loaded  into  the  core  only 
under  Operational  Modes  3  (Hot 
Shutdown),  4  (Cold  Shutdown),  and  5 
(Refueling)  and  does  not  permit  startup 
or  power  operation  using  the  ATRIUM- 
9B  fuel. 

Date  of  issuance:  May  16,  1997 

Date  of  effective:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  159  and  154 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9,  1997  (62  FR  17227). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1997  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Cnromonwealth  Edison  Company, 
Docket  No.  50-265,  Quad  Cities  Nuclear 
Power  Station,  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment: 
April  21,  1997 

Brief  description  of  amendment:  The 
amendment  increases  the  minimum 
critical  power  ratio  safety  limit  for  Unit 
2  and  adds  a  Siemens  Power 
Corporation  reference  to  the  Technical 
Specifications  (TS)  to  allow  plant 
operation  in  Operational  Modes  1  and  2. 

Date  of  issuance:  May  22.  1997 

Date  of  effective:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  174 

Facility  Operating  License  No.  DPR- 
30:  The  amendment  revised  the  TSs. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (62  FR  23499  dated 
April  30,  1997).  This  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
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hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  30.  1997, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances,  and 
final  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
May  22,  1997. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan  Date  of  application  for 
amendment:  December  2,  1996  (NRC- 
96-0134) 

Brief  description  of  Amendment:  The 
amendment  revises  TS  3.1.4.3,  TS  Table 
3.3.6-1,  and  TS  Table  4.3.6-1  to  change 
the  operability  requirements  for  the  Rod 
Block  Monitor  (RBM).  Specifically,  the 
revision  requires  the  RBM  to  be 
operable  when  reactor  thermal  power  is 
greater  than  or  equal  to  30  percent  of 
rated  thermal  power. 

Date  of  issuance:  May  15,  1997 

Date  of  effective:  May  15,  1997,  with 
full  implementation  within  60  days 

Amendment  No.:  112 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  2,  1997  (62  FR  124} 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe.  Michigan  48161 

Duke  Power  Company,  Docket  Nos.  50- 
289,  50-270,  and  50-287.  Oconee 
Nuclear  Station.  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
April  29.  1997 

Brief  description  of  amendments:  The 
amendments  incorporate  a  license 
condition  that  will  allow  revisions  to 
the  Oconee  Updated  Final  Safety 
Analysis  Report  (UFSAR)  that  clarifies 
the  main  turbine-generated  missile 
protection  criteria. 

Date  of  issuance:  May  16,  1997 

Date  of  effective:  As  of  the  date  of 
issuance  and  implementation  is  the 


incorporation  in  the  UFSAR  the  changes 
described  in  Duke  Power  Company's 
application  dated  April  29,  1997 

Amendment  Nos.:  224,  224,  and  221 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  UFSAR  and 
added  a  new  License  Condition.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
(62  FR  24512  dated  May  5,  1997).  The 
notice  provided  an  opportunity  to 
submit  comments  on  tJie  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received  as  of  the 
date  of  issuance.  The  notice  also 
provided  for  an  opportunity  to  request 
a  hearing  by  June  9,  1997,  but  indicated 
that  if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  May  16,  1997. 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC  20036 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina  29691 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
November  26,  1996,  as  supplemented 
February  12,  1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  allowable 
primary-to-secondary  leak  rate  and  in 
the  Surveillance  Requirements  section 
of  the  TSs  it  changes  the  acceptance 
criteria  for  steam  generator  tubes.  The 
amendment  changes  the  reference  that 
is  included  in  the  tube  acceptance 
criteria  from  Combustion  Engineering 
topical  report  CEN-601-P  Revision  01-P 
to  CEN-630-P,  Revision  01. 

Date  of  issuance:  May  20,  1997 

Date  of  effective:  May  20,  1997,  to  be 
implemented  within  30  days. 

Amendment  No.:  184 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4,  1996  (61  FR 
64376)  The  February  12,  1997,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 


related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  20, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocation.- Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Po^ County,  Arkansas 

Date  of  application  for  amendment: 
April  4,  1995,  as  supplemented  by 
letters  dated  August  25,  1995,  and  April 
18,  1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  required 
fi-equency  for  inspecting  reactor  coolant 
pump  flywheels. 

Date  of  issuance:  May  20, 1997 

Date  of  effective:  May  20,  1997,  to  be 
implemented  within  30  days. 

Amendment  No.:  185 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5,  1995,  (60  FR  35069) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  20,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,Unit  No. 
2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
October  7,  1996,  as  supplemented 
February  10,  and  May  8,  1997 

Brief  description  of  amendment:  The 
amendment  changes  the  chaimel 
functional  testing  frequency  for  most  of 
the  Reactor  Protection  System  (RPS)  and 
Engineered  Safety  Feature  Actuation 
System  (ESFAS)  instrumentation  from 
monthly  to  every  four  months.  In 
addition,  the  amendment  allows  the  use 
of  Cycle  Independent  Shape  Annealing 
Matrix  (CISAM)  methodology  in  the 
Core  Protection  Calculators  (CPCs). 
Finally,  the  amendment  makes  a 
number  of  administrative  changes  to  the 
Technical  Specifications  (TS)  to  clarify 
the  existing  TS  or  correct  previous 
errors  in  the  TS, 

Date  of  issuance:  May  21,  1997 

Date  of  effective:  May  21,  1997 

Amendment  No.:  186 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29,  1997  (62  FR  4346) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
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Evaluation  dated  May  21,  1997  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  March 
27, 1997 

Brief  description  of  amendment:  The 
amendment  changes  TSs  surveillance 
requirements  4.5.2.d.3  and  4.5.2.d.4  by 
increasing  the  required  amount  of 
trisodium  phosphate  dodecahydrate 
(TSP)  stored  in  the  containment  simip 
from  97.5  cubic  feet  to  380  cubic  feet, 
and  adjusts  the  TSP  sampling 
requirement  accordingly. 

Date  of  issuance:  May  15,  1997 

Dafe  of  effective:  May  15,  1997,  to  be 
implemented  within  60  days. 

Amendment  No.:  127 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9,  1997  (62  FR  17234) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15,  1997  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  C3rleans,  LA  70122. 

f  nn■^2^  i^V'Pr^Mon^    'n>       'hxketNo. 
50  SSZ,  V^«iter!orii  ^ttrtP-  '•if^tric 
Station,  Unit  3,  St.  Chrtr.fv  f  arisk, 
Louisiana 

Date  of  amendment  request:  August 
21, 1996,  as  supplemented  by  letter 
dated  March  17,  1997 

Brief  description  of  amendment:  The 
amendment  approves  revision  of 
Attachment  1  to  the  operating  license 
concerning  design  and  testing 
modifications  in  the  Containment 
Vacuum  Relief  System  (CVR)  that 
penetrate  the  primary  containment  at 
Waterford  Steam  Electric  Station,  Unit 
3.  The  penetrations  affected  are 
commonly  referred  to  as  Penetrations  53 
and  65. 

Date  of  issuance:  May  20,  1997 

Date  of  effective:  May  20,  1997,  to  be 
implemraited  within  90  days. 

Amendment  No.:  128 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register  November  6,  1996  (61  FR 
57484)  The  Commission's  related 
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evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  20,  1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
September  13,  1996,  as  supplemented 
by  letter  dated  January  15,  1997. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  permit  the  use  of  10 
CFR  Part  50,  Appendix  J,  Option  B, 
performance-based  containment  leakage 
rate  testing. 

Date  of  issuance:  May  19,  1997 

Date  of  effective:  May  19, 1997,  to  be 
implemented  within  60  days  of  the  date 
of  issuance. 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6,  1996  (61  FR 
57487)  The  January  15,  1997, 
supplemental  letter  provided  additional 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  19,  1997.  No 
significant  hazards  consideration 
comments  received:  Yes.  Conmients 
were  submitted  by  Patrick  J.  Dostie  on 
behalf  of  the  State  of  Maine  by  letter 
dated  April  15, 1997.  The  staff 
responded  by  letter  dated  May  19,  1997. 

Ijxal  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

North  Atlantic  Enery^  *^«rvice 
Corporation,  Do<  k>  t  n,    50-443, 
Seaktwk  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
18, 1997,  as  supplemented  by  letter 
dated  February  26,  1997. 

Description  of  amendment  request: 
The  amendment  revises  the  Appendix  A 
Technical  Specifications  relating  to  the 
reactor  core  fuel  assembly  design 
features  requirements  contained  in 
Technical  Specification  5.3.1,  Fuel 
Assemblies.  The  changes  made  by  this 
amendment  allow  for  the  limited 
replacement  of  failed  or  damaged  fuel 
rods  in  fuel  assemblies  with  solid 


stainless  steel  or  zirconium  alloy  filler 
rods. 

Date  of  issuance:  May  13,  1997 

Date  of  effective:  May  13,  1997 

Amendment  No.:  51 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12,  1997  (62  FR  11496) 
The  licensee's  letter  dated  February  26, 
1997,  provided  a  correction  to  a 
typographical  error  in  the  original 
application  but  does  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Conmiission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Foimders  Park,  Exeter,  NH  03833 

Portland  General  Electric  Conapany,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columlna  County,  Oregon 

Date  of  application  for  amendment: 
November  2,  1995. 

Brief  description  of  amendment:  This 
amendment  changes  the  TS  to  reflect 
changes  in  the  organization  as  they 
apply  to  oversite  and  management  of  the 
Trojan  Nuclear  Plant. 

Date  of  issuance:  October  31 ,  1996 

Date  of  effective:  October  31,  1996 

Amendment  No.:  195 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiater  November  27,  1995  (60  FR 
58404)  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207 

Public  Service  Electric  &  Gas  Conqtaoy, 

Docket  Nos.  50-272  and  50-311.  Saleoi 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
January  7,  1997 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  3/4.2.5  to  incorporate 
an  exception  to  the  provisions  of  TS 
4.0.4  and  to  clarify  the  time  at  which  the 
surveillance  can  be  performed  by 
adding  that  the  surveillance  is  to  be 
performed  within  24  hours  after 
attaining  steady  state  conditions  at  or 
above  90%  rated  thermal  power.  The 
revised  surveillance  contains  editorial 
enhancements  that  clarify  the 
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surveillance  requirement.  Salem  Unit  1 
TS  Table  3.2-1  is  also  being  revised  to 
delete  reference  to  three  loop  operation. 

Date  of  issuance:  May  8,  1997 

Date  of  effective:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  prior  to 
entry  into  Mode  1  from  the  current 
outage.  Amendment  Nos.  193  and  176 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29.  1997  (62  FR  4353) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  8,  1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem,  NJ  08079 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houston 
County,  Alabama 

Date  of  amendment  request:  March 
25, 1997 

Brief  description  of  amendments:  The 
amendment  changes  Technical 
Specification  3/4.4.9,  "Specific 
Activity,"  and  the  associated  Bases  to 
reduce  the  limit  associated  with  dose 
equivalent  iodine-131.  The  steady-stale 
dose  equivalent  iodine-131  limit  would 
be  reduced  by  40  percent  from  0.5 
[microlCi/gram  to  0.3  [ micro ICi/gram 
and  the  maximum  instantaneous  value 
would  be  reduced  by  40  percent  from  30 
[microjCi/gram  to  18  [ micro ICi/ gram. 

Date  of  issuance:  May  19,  1997 

Date  of  effective:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  128 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  4,  1997  (62  FR  16201) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  19, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  May,  1997. 

For  the  Nuclear  Regulatory  Commission 

lack  W.  Roe, 

Director.  Division  of  Reactor  Projects  III/IV, 
Office  of  Nuclear  Reactor  Regulation 
IDoc.  97-14395  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  TSSO-OI-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22686;  811-4068] 


Pacif  lea  Funds  Trust;  Notice  of 
Application 

May  28,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Pacifica  Funds  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMIKIARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  January  31,  1997,  and  amended  on 
May  9,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  23,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  237  Park  Avenue,  Suite  910, 
New  York,  NY  10017. 
FOR  FURTHER  INFORKUTION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  H.R.  Hallock,  Jr.,  Special 
Counsel,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation).     . 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  he  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  op)en-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  16,  1984.  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  on  Form  N-lA 
pursuant  to  section  8(b)  of  the  Act.  The 
registration  statement  became  effective 
on  November  30, 1984.  Applicant 


commenced  an  initial  public  offering  of 
the  first  of  its  23  series  on  December  26, 
1985,  and  commenced  its  last  initial 
public  offering  of  a  series  on  November 
15,  1995.  Shares  of  five  series  were 
never  offered  to  the  public. 
2.  First  Interstate  Capital 
Management,  Inc.,  served  as  applicant's 
investment  adviser  prior  to  April  1 , 
1996,  when  its  parent  company.  First 
Interstate  Bancorp,  merged  into  Wells 
Fargo  &  Company.  At  a  meeting  on  May 
17, 1996,  applicant's  board  of  trustees, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons"  of 
applicant,  approved  entry  into  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization  Agreement")  by 
and  between  applicant  and  Stagecoach 
Funds,  Inc.  ("Stagecoach"),  an  open-end 
investment  company  advised  by  Wells 
Fargo  Bank,  N.A.  In  reviewing  the 
proposed  reorganization,  applicant's 
board  considered  the  potential  impact  of 
the  reorganization  on  applicant's 
shareholders,  including  (a)  provisions 
intended  to  avoid  the  dilution  of 
shareholder  interests;  (b)  the 
capabilities,  practices,  and  resources  of 
the  organizations  that  provided 
investment  advisory  and  certain  other 
services  to  applicant  and  Stagecoach;  (c) 
the  shareholder  services  provided  to 
applicant's  shareholders,  compared 
with  the  shareholder  services  provided 
to  Stagecoach  shareholders;  (d)  the 
investment  objectives,  policies  and 
limitations  of  each  series  of  applicant 
and  the  corresponding  series  of 
Stagecoach;  (e)  the  historical  investment 
performance  of  each  series  of  applicant 
and  the  corresponding  series  of 
Stagecoach;  (f)  the  historical  and 
projected  operating  expenses  of  each 
series  of  applicant  and  the 
corresponding  series  of  Stagecoach;  and 
(g)  the  anticipated  tax  consequences  of 
the  reorganization. 

3.  Based  upon  its  evaluation  of  the 
information  presented,  applicant's 
board  of  trustees  determined  that  the 
reorganization  was  in  the  best  interests 
of  the  shareholders  of  each  series  of 
applicant,  and  that  the  interests  of  the 
shareholders  of  each  series  would  not  be 
diluted.  An  amendment  to  the 
Reorganization  Agreement  was 
subsequentiy  approved  by  the 
applicant's  board  of  trustees  on  August 
15,  1996,  which  provided  that,  because 
of  tax  considerations,  certain  liabilities 
of  one  of  applicant's  23  series  (Pacifica 
Asset  Preservation  Fund)  would  be 
retained  by  that  series  rather  than 
transferred  to  its  corresponding  series  of 
Stagecoach. 

4.  On  or  about  June  6, 1996,  proxy 
materials  for  a  special  shareholders 
meeting  were  distributed  to  applicant's 
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shareholders.  At  the  special  meeting  of 
applicant's  shareholders  held  on  July 
16,  1997,  the  shareholders  approved  the 
Reorganization  Agreement.  On 
September  6,  1996,  each  series  of 
appUcant  transferred  all  of  its  assets  and 
liabilities  to  a  corresponding  series  of 
Stagecoach  in  exchange  for  shares  of 
such  corresponding  series  of 
Stagecoach,  except  that,  as  noted  above, 
Pacifica  Asset  Preservation  Fund 
retained  certain  liabilities  and  received 
cash  from  its  corresponding  series  of 
Stagecoach  in  an  amoimt  equal  to  such 
retained  liabilities.  Subsequent  to  the 
reorganization,  Pacifica  Asset 
Preservation  Fund  uUhzed  the  cash  it 
received  to  repay  all  of  the  retained 
liabilities. 

5.  Immediately  after  the 
reorganization,  each  series  of  applicant 
made  a  liquidating  distribution  to  each 
of  its  shareholders.  Applicant's 
shareholders  of  record  received  full  and 
fractional  shares  of  the  corresponding 
class  of  the  Stagecoach  series  having  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  shares  of 
apphcant's  series  exchanged  therefor.  In 
addition,  applicant's  shareholders 
received  all  unpaid  dividends  and 
distributions  that  were  declared  prior  to 
September  6, 1996.  Shares  of  all  18  of 
apphcant's  series  that  had  been  publicly 
sold  were  exchanged  for  shares  of  the 
corresponding  series  and  class  of 
Stagecoach  as  follows:  Arizona  Tax- 
Exempt  Fund  into  Arizona  Tax-Free 
Fund;  Asset  Preservation  Fund  into 
Money  Market  Mutual  Fund;  Balanced 
Fund  into  Balanced  Fimd;  Cahfomia 
Short-Term  Tax-Exempt  Fund  into 
Cahfomia  Tax-Free  Income  Fund; 
Cahfomia  Tax-Exempt  Fund  into 
Cahfomia  Tax-Free  Bond  Fund;  Equity 
Value  Fund  into  Equity  Value  Fund; 
Government  Income  Fund  into  Short- 
Intermediate  U.S.  Government  Income 
Fund;  Government  Money  Market  Fund 
into  Government  Money  Market  Mutual 
Fund;  Grovrth  Fund  into  Growth  and 
Income  Fund;  Intermediate  Bond  Fund 
into  Intermediate  Bond  Fund; 
Intermediate  Government  Bond  Fund 
into  Ginnie  Mae  Fund;  Money  Market 
Fimd  into  Money  Market  Mutual  Fund; 
Money  Market  Tmst  into  Money  Market 
Tmst;  National  Tax-Exempt  Fund  into 
National  Tax-Free  Fund;  Oregon  Tax- 
Exempt  Fund  into  Oregon  Tax-Free 
Fund;  Prime  Money  Market  Fund  into 
Prime  Money  Market  Mutual  Fund; 
Short-Temi  Government  Bond  Fund 
into  Short-Intermediate  U.S. 
Government  Income  Fund;  and  Treasury 
Money  Market  Fund  into  Treasury 
Money  Market  Mutual  Fund. 
6.  Tne  expenses  incurred  in 
connection  with  the  reorganization 


between  applicant  and  Stagecoach  were 
approximately  $1,145,107.11.  The 
expenses  were  assumed  by  Wells  Fargo 
Bank,  the  investment  adviser  to 
Stagecoach,  and  the  parent  company  of 
apphcant's  investment  adviser.  Wells 
Fargo  Investment  Management,  Inc. 
(previously  First  Interstate  Capital 
Management,  Inc.).  No  brokerage 
commissions  were  paid  in  connection 
with  the  transfer  of  assets  from 
applicant's  series  to  corresponding 
series  of  Stagecoach. 

7.  At  the  time  the  appUcation  was 
initially  filed,  applicant  had  no  security 
holders  or  assets.  Applicant  has  no 
debts  or  habilities  which  remain 
outstanding.  Apphcant  is  not  currently 
a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  wrinding  up  of  its 
affairs.  Apphcant  will  file  a  certificate  of 
termination  with  the  Commonwealth  of 
Massachusetts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-14540  Filed  6-3-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

information  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  Usts  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
comphance  with  P.L.  104-13  effective 
October  1, 1995,  The  Paperwork 
Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Employer  Report  of  Special  Wage 
Payments— 0960-0565.  The  information 
collected  on  form  SSA-131  will  be  used 
to  verify  wage  information  in  order  to 
prevent  earnings-related  overpayments 
or  to  avoid  erroneous  withholding  of 
benefits.  Only  a  small  segment  of 
employers,  estimated  at  about  1.000, 
will  need  to  complete  the  entire  form. 
For  these  employers,  the  estimated 
average  burden  to  complete  a  single 
form  is  22  minutes.  It  will  take  an 
estimated  average  burden  of  20  minutes 
to  complete  a  single  form  for  the 


majority  of  the  employers.  The 
respondents  are  employers  who  need  to 
report  an  event  which  requires  special 
wage  payment  verification. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20-22 
Minutes. 

Estimated  Annual  Burden:  33,367. 

2.  Social  Security  Tax  and  Benefit 
Statement  Survey — 0960-New.  Public 
Law  104-121  requires  SSA  to  conduct 
and  report  to  Congress  on  a  pilot  study 
of  the  efficacy  of  providing  beneficiaries 
with  information  about  their  Social 
Security  benefits,  earnings  and  taxes 
paid  on  those  earnings.  SSA  will 
conduct  a  one-time  survey  to  solicit 
beneficiaries'  reactions  to  such  a 
statement  and  to  determine  whether  the 
statement  promotes  better 
undersfianding  of  their  contributions 
and  benefits  under  the  Social  Security 
programs.  The  respondents  are  a  sample 
of  Social  Security  beneficiaries  who  are 
randomly  selected  and  agree  to 
participate  in  the  survey. 

Number  of  Respondents:  1 ,600. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 
Estimated  Annual  Burden:  267  hours. 

3.  Subpart  T — State  Supplementation 
Provisions;  Agreement;  Payments.  20 
CFR  416^099—0960-0240.  Section 
1618  of  the  Social  Security  Act  contains 
pass-along  provisions  of  the  Social 
Security  amendments.  These  provisions 
require  that  States  which  supplement 
the  Federal  SSI  benefit  pass  along 
Federal  cost-of-living  increases  to 
individuals  who  are  eligible  for  State 
supplementary  payments.  If  a  State  fails 
to  keep  payments  at  the  required  level, 
it  becomes  inehgible  for  Medicaid 
reimbursement  under  title  XIX  of  the 
Social  Security  Act.  Regulations  at  20 
CFR  416.2099  require  States  to  report 
mandatory  minimum  and  optional 
supplementary  payment  data  to  SSA. 
The  information  is  used  to  determine 
comphance  with  laws  and  regulations. 
The  respondents  are  States  which 
supplement  Federal  SSI  payments. 

Number  of  Respondents:  26. 

Frequency  of  Response:  15  States 
report  quarterly,  11  States  report 
annually. 

Average  Burden  Per  Response:  1  houj. 

Estimated  Annual  Burden:  71  hours. 

4.  Work  Activity  Report— £/np7ovee— 
0960-0059.  The  form  SSA-821-BK  is 
used  by  the  Social  Security 
Administration  to  obtain  information  on 
work  activity.  The  information  is 
needed  to  determine  if  disabled 
individuals  are  performing  substantial    ' 
gainful  activity  and,  if  so,  whether  they 
continue  to  meet  the  disabiUty  criteria 
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of  the  law.  The  respondents  are  Social 
Security  and  SSI  disability  applicants 
and  recipients. 

Number  of  Respondents:  300,000. 

Frequency  of  Response:  On  occasion. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  225,000 
hours. 

Written-eomments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd..  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  conrniftnts  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Request  for  Withdrawal  of 
Application— 0960-0015.  In  certain 
situations  receiving  social  security 
benefits  may  be  to  the  applicant's 
disadvantage  and  they  wish  to  withdraw 
their  application.  The  information 
collected  on  Form  SSA-521  is  used  by 
the  Social  Security  Administration  to 
process  a  request  for  withdrawal  of  an 
application  for  benefits.  The 
respondents  are  individuals  who  file  a 
claim  and  later  wish  to  withdraw  it. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  8.333 
hours. 

2.  SSA/DDS  Cost-Effectiveness 
Measurement  System  Data  Reporting 
Form — 0960-0384.  The  information 
collected  on  Form  SSA-1461  is  used  by 
the  Social  Security  Administration 
(SSA)  to  analyze  and  evaluate  the  costs 
incurred  by  the  State  Disability 
Determination  Services  (DDS)  in  making 
determinations  of  disability  for  SSA. 
The  data  is  also  used  in  determining 
funding  levels.  The  respondents  are  the 
State  DDS  offices. 

Number  of  Respondents:  52. 

Frequency  of  Response:  4  per  year. 

Average  Burden  Per  Response:  6 
hours. 

Estimated  Annual  Burden:  1.248 
hours. 

3.  Claim  for  Amounts  Due  in  the  Case 
of  a  Deceased  Beneficiary — 0960-0101. 


Section  204(d)  of  the  Social  Security  Act 
provides  that  if  a  beneficiary  dies  before 
payment  of  Social  Security  title  II 
benefits  has  been  completed,  the 
amount  due  will  be  paid  to  persons 
meeting  specified  qualifications.  The 
information  collected  on  Form  SSA- 
1724  is  used  by  the  Social  Security 
Administration  to  determine  whether  an 
individual  is  entitled  to  the 
underpayment.  The  respondents  are 
applicants  for  the  underpayment  of  a 
deceased  beneficiary. 

Number  of  Respondents:  300,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  50.000 
hours. 

4.  Supplement  to  Claim  of  Person 
Outside  the  United  States— 0960-0051. 
The  information  collected  on  Form 
SSA-21  is  used  to  determine  the 
continuing  entitlement  to  Social 
Security  benefits  and  the  proper  benefit 
amounts  of  alien  beneficiaries  living 
outside  the  United  States.  It  is  also  used 
to  determine  whether  benefits  are 
subject  to  tax  withholding.  The 
respondents  are  individuals  entitled  to 
Social  Security  benefits  who  are.  will 
be,  or  have  been  residing  outside  the 
United  States. 

Number  of  Respondents:  35.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2,917 
hours. 

5.  Statement  of  Claimant  or  Other 
Person— 0960-0045.  Form  SSA-795  is 
completed  by  Social  Security  or  SSI 
applicants  when  additional  information 
is  needed  and  there  is  no  standard  form 
which  collects  the  information.  The 
information  is  used  by  the  Social 
Security  Administration  to  process 
claims  for  benefits.  The  respondents  are 
applicants  for  Social  Security  or  SSI 
benefits. 

Number  of  Respondents:  305,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  76,375 
hours. 

6.  Application  for  Disability  Insurance 
Benefits — 0960-0060.  The  information 
collected  on  Form  SSA-16  by  the  Social 
Security  Administration  is  used  to 
determine  an  applicant's  entidement  to 
Social  Security  disability  benefits.  The 
respondents  are  applicants  for  Social 
Security  disability  benefits. 

Number  of  Respondents:  1.000,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  20 
minutes. 

Estimated  Armual  Burden:  333,333. 


7.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payment — 0960-0145. 
The  information  collected  on  Form 
SSA-8202  is  used  by  the  Social  Security 
Administration  to  determine  a 
beneficiary's  continuing  eligibility  for 
and  the  amount  of  their  SSI  payments. 
The  information  collected  also  assists 
SSI  recipients  to  obtain  food  stamps  and 
is  used  by  agencies  administering 
Medicaid  programs  in  ascertaining  the 
legal  liability  of  third  parties  to  pay  for 
care  and  services.  The  respondents  are 
recipients  of  SSI  benefits. 

Number  of  Respondents:  818,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  149.967 
hours. 

8.  Statement  of  Care  and 
Responsibility  for  Beneficiary — 0960- 
0109.  When  an  individual  requests  to 
act  as  representative  payee  for  someone 
not  in  their  custody,  the  Social  Security 
Administration  must  determine  if  this 
individual  is  the  most  qualified  to  serve 
in  the  beneficiary's  best  interests.  The 
information  collected  on  Form  SSA-788 
is  used  to  corroborate  the  statements  of 
concern  made  by  the  representative 
payee  applicant  and  to  identify  other 
potential  representative  payees.  The 
respondents  are  individuals  who  have 
custody  of  the  beneficiaries  for  whom 
someone  else  has  filed  to  be  the 
representative  payee. 

Number  of  Respondents:  130,000. 

Frequency  of  Response:  1. 

Average  Burden  of  Response:  10 
minutes. 

Estimated  Annual  Burden:  21,667 
hours. 

9.  Third  Party  Liability  Information 
Statement— 0960-0323.  Form  SSA-8019 
is  used  by  the  Social  Security 
Administration  to  gather  information  or 
to  make  changes  in  existing  information 
about  third  party  insurance  (other  than 
Medicare  or  Medicaid),  which  could  be 
responsible  for  payment  for  a 
beneficiary's  medical  care.  The 
respondents  are  third-party  insurers 
other  than  Medicare  or  Medicaid. 

Number  of  Respondents:  1,500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  125.000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 


UMI 


Federal  Register  /  Vol.  62.  No.  107  /  Wednesday.  June  4,  1997  /  Notices 


(OMB]|   . 

Office  of  Management  and  Budget, 
OIRA.  Attn:  Laura  Oliven.  New 
Executive  Office  Building,  Room 
10230.  725  17th  St.,  NW.  Washington, 
D.C. 20503 

(SSA) 

Social  Security  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagliareni. 
l-A-21  Operations  Bldg.,  6401 
Sectmty  Blvd.,  Baltimore.  MD  21235 
To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 
Nicholas  E.  Tagliareni, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  97-14542  Filed  6-3-97;  8:45  am] 
BILUNO  CODE  41»0-2»-P 
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DEPARTMENT  OF  TRANSPORTATION 


Aviation  Proceed' r 
Filed  During  the  a 


OS 


a^eements 
May  23, 1997 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-97-2543. 

Date  Filed:  May  20,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  MATL-EUR  0008 
dated  May  16,  1997,  Mid  Atlantic- 
Europe  Resos  rl-30.  Minutes— PTC12 
MATL-EUR  0010  dated  May  16, 1997, 
TABLE— PTC12  MATL-EUR  0003  dated 
May  16.  1997,  Intended  effective  date: 
October  1,1997. 

Docket  Number:  OST-97-2544. 

Date  Filed:  May  20,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0062  dated  May 
16,  1997  rl-22,  PTC2  EUR  0063  dated 
May  16.  1997  r-23-38,  PTC2  EUR  0064 
dated  May  16,  1997  r39,  PTC2  EUR  0065 
dated  May  16. 1997  r40.  PTC2  EUR  0066 
dated  May  16,  1997  r41,  PTC2  EUR  0067 
dated  May  16, 1997  r42-57,  PTC2  EUR 
0068  dated  May  16,  1997  r58-63.  PTC2 
EUR  0069  dated  May  16, 1997  r64,  PTC2 
EUR  0070  dated  May  16, 1997  r65-72, 
PTC2  EUR  0071  dated  May  16, 1997 
r73-76,  PTC2  EUR  0072  dated  May  16, 
1997  r77,  PTC2  EUR  0073  dated  May  16. 
1997  (EC).  FTC2  EUR  0074  dated  May 
16. 1997  (Non-EC).  A  summary  is 
attached.  Intended  effective  date:  as 
early  as  June  15,  1997. 

Docket  Number:  OST-97-2556. 
Date  Filed:  May  23,  1997. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0105  dated  April  29. 
1996,  Mail  Vote  869— Fares  &t)m  Sri 
Lanka  to  TC3  points.  (Reso  01  Op)  rl, 
TC3  Telex  Mail  Vote  872,  Bangkok- 
Vientiane  fares,  (Resos  043b/063b)  r2-3. 
Intended  effective  date:  June  1/June  15. 
1997. 

Paulette  V.  Twine. 
Chief,  Documentary  Services. 
[FR  Doc.  97-14507  Filed  6-3-97;  8:45  am) 
BILUNQ  CODE  4910-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
May  23,  1997 

The  foUowring  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
apphcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  OST-97-2553. 
Date  Filed:  May  22,  1997. 
ZXie  Date /or  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  19, 1997. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  the 
Department's  Notice  served  May  8, 
1997,  requests  (1)  a  new  or  amended 
certificate  of  public  convenience  and 
necessity  authorizing  Delta  to  provide 
scheduled  foreign  air  transportation 
between  the  United  States  and  South 
Africa,  pursuant  to  49  U.S.C.  Section 
41101  and  Subpart  Q  of  the 
Department's  Procedural  Regulations; 
and  (2)  one  of  the  two  third-country 
code-share  designations  available  for 
service  to  South  Africa  beginning 
November  1, 1997,  under  the  terms  of 
the  U.S.-South  Africa  Air  Transport 
Agreement.  Delta  proposes  to  operate 
third-country  code-share  service  to 
Johannesburg  and  Cape  Town,  South 
Africa,  via  Zurich,  Switzerland  in 
cooperation  with  its  aUiance  partner, 
Swissair,  Swiss  Air  Transport  Company 
Ltd.  ("Swissair"). 
Docket  Number:  OST-97-2554. 


Date  Filed:  May  22,  1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  19,  1997. 

Description:  Application  of 
Continental  Airlines,  Inc.,  in  response  to 
the  Department's  Notice  on  U.S.-South 
Africa  Third-Country  Code-Share 
Services,  served  May  8,  1997.  applies 
for  a  certificate  of  pubUc  convenience 
and  necessity  authorizing  it  to  conduct 
foreign  air  transportation  of  persons, 
property  and  mail  between  points  in  the 
United  States,  on  the  one  hand,  and 
Cape  Towrn  and  Johannesburg,  South 
Africa,  on  the  other  hand.  Continental 
proposes  to  provide  service  between 
U.S.  points  and  Cape  Town  and 
Johannesburg  via  Paris  (CDC)  under  a 
code-share  arrangement  with  Air 
France. 

Paulette  V.  Twine, 
Chief,  Documentary  Services. 
[FR  Doc.  97-14506  Filed  6-3-97;  8:45  am] 

BtLLMQ  COOC  «»10-S2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  inc.  (Utilized  as  an  Advisory 
Committee) 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  charter  renewal, 

RTCA,  Inc.  (utiUzed  as  an  advisory 

committee). 

SUMMARY:  Notice  is  hereby  given  of  the 
renewal  of  the  charter  for  RTCA.  Inc. 
(utiUzed  as  an  advisory  committee)  for 
2  years,  effective  March  13, 1997.  The 
Administrator  is  the  sponsor  of  the 
committee.  The  objective  of  the  advisory 
committee  is  to  seek  solutions  to 
problems  involving  the  application  of 
technology  (e.g.,  electronics,  computers, 
and  telecommunications)  to 
aeronautical  operations  that  impact  the 
future  air  traffic  management  system. 
The  solutions  are  frequently  in  the 
natiue  of  recommended  minimum 
operational  performance  standards  and 
technical  guidance  documents  which 
are  acceptable  to  Government,  industry, 
and  users.  Standards  ensure  equivalent 
performance  of  the  same  generic 
equipment  built  by  different 
manufacturers.  RTCA  standards  are 
generally  referenced  or  used  (with  or 
without  modification)  in  Government 
regulatory  and  procurement  activities. 
The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  committee  are  necessary  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
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FAA  by  law.  Meetings  of  the  committee 
will  be  open  to  the  public  except  as 
authorized  by  Section  10(d)  of  the 
Federal  Advisory  Committee  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  System  Architecture  and 
Investment  Analysis  (AS[>-1),  800 
Independence  Avenue,  SW., 
Washington.  DC,  20591,  Telephone: 
202/358-5243. 

Issued  in  Washington,  DC.  on  May  28, 
1997. 

Janice  L.  Peters, 

Federal  Official.  System  Architecture  and 
Investment  Analysis. 

(FR  Doc.  97-14498  Filed  6-3-97;  8:45  am) 
BILLING  CO0€  4»10-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e7-30] 

P«tition8  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  24, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9 150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Wasiiington,  DC,  on  May  29, 
1997. 

Donald  P.  Byrne. 
AssistantChief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  26400. 

Petitioner:  Skydive,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a)(1). 

Description  of  Relief  Sought:  To 
permit  Skydive  to  permit  individuals 
who  have  completed  a  course  of 
instruction  in  main  parachute  packing 
administered  by  a  Federal  Aviation 
Administration-certificated  parachute 
rigger  to  pack  main  parachutes  for 
others  to  make  parachute  jumps. 

Dispositions  of  Petitions 

DocJket  No.  .25052. 

Petitioner:  Taquan  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ketchikan  Air 
Service.  Inc.,  Taquan  Air  Service,  Inc., 
Misty  Fjords  Air  and  Outfitting,  and 
Promech,  Inc.,  conducting  operations 
under  part  135  to  operate  seaplanes 
inside  the  Ketchikan,  Alaska,  Class  E 
airspace  under  Special  Visual  Flight 
Rules  below  500  feet  above  the  surface. 
Grant.  May  14,  1997.  Exemption  No. 
4760G. 

Docket  No.:  27953. 

Petitioner:  Aero  Sports  Connection. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a)  and  (e)(1)  through  (e)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  ASC  to  give  instruction  in 
powered  ultralights  that  have  a 
maximum  empty  weight  of  not  more 
than  496  pounds,  have  a  maximum  fuel 
capacity  of  not  more  than  10  U.S. 
gallons,  are  not  capable  of  more  than  75 
knots  calibrated  airspeed  at  full  power 
in  level  flight,  and  have  a  power-off  stall 
speed  that  does  not  exceed  35  knots 


calibrated  airspeed.  Grant,  May  20, 
1997.  Exemption  No.  6080A. 

Docket  No.:  28837. 

Petitioner:  Temsco  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(0. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Temsco  to  make 
available  one  copy  of  its  Repair  Station 
Inspection  Procedures  Manual  to  all  of 
its  supervisory  and  inspection 
personnel,  rather  than  providing  a  copy 
of  the  manual  to  each  of  those 
individuals.  Grant.  May  19,  1997. 
Exemption  No.  6623. 

Docket  No.:  27430. 

Petitioner:  Midwest  Flying  Service, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Midwest  Flying 
Service,  Inc.,  to  conduct  operations 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  its 
aircraft.  Gmnt.  May  20.  1997.  Exemption 
No.  5757B. 

Docket  No.:  24237. 

Petitioner:  Department  of  the  Air 
Force.  

Sections  of  the  FAR  Affected:  14  CFR 
91.177(a)(2)  and  91.179(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Air  Force  to 
conduct  low-level  operations  without 
complying  with  en  route  minimxmi 
altitudes  for  flight  under  instrument 
flight  rules  (IFR)  or  direction  of  flight 
requirements  for  IFR  en  route  segments 
in  uncontrolled  airspace.  Grant,  May  20, 
1997.  Exemption  No.  4371D. 

Docket  No.:  28867. 

Petitioner:  William  K.  Hemdon. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
act  as  a  pilot  in  operations  conducted 
under  part  121  until  May  22,  2000. 
Denied.  May  20.  1997,  Exemption  No. 
6624. 

(FR  Doc.  97-14499  Filed  6-3-97;  8:45  am] 
BILLING  CODE  M10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program 
Ref)ort  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Progmm,  Twenty-first 
Annual  Report  to  the  Congress,  was 
prepared  pursuant  to  49  U.S.C.  32916  et 
seq.  which  requires  that  "the  Secretary 
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shall  transmit  to  each  House  of 
Congress,  and  publish  in  the  Federal 
Register,  a  review  of  the  average  fuel 
economy  standards  under  this  part." 

Issued:  May  29, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

Automotive  Fuel  Economy  Program 

Twenty-First  Annual  Report  to  Congress 
Calendar  Year  1996 
Table  of  Contents 

Section  I:  Introduction 
Section  II:  Fuel  Economy  Improvement  by 
Manufacturers 

A.  Fuel  Economy  Performance  by 
Manufacturer 

B.  Characteristics  of  the  MY  1996 
Passenger  Car  Fleet 

C  Characteristics  of  the  MY  1996  Light 
Truck  Fleet 

D.  Passenger  Car  and  Light  Truck  Fleet 
Economy  Averages 

E.  Domestic  and  Import  Fleet  Fuel 
Economy  Averages 

Section  ID:  1996  Activities 

A.  Light  Truck  CAFE  Standards 

B.  Low  Volume  Petitions 

C.  Enforcement 

D.  Contract  Activities 


Tabl 


!1 


Section  I:  Introduction 

The  Twenty-first  Annual  Report  to 
Congress  on  the  Automotive  Fuel 
Economy  Program  simimarizes  the 
activities  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
during  1996,  in  accordance  with  49 
U.S.C.  32916  et  seq.,  which  requires  the 
submission  of  a  report  each  year. 
Included  in  this  report  is  a  section 
summarizing  rulemaking  activities 
during  1996.  The  Federal  Reports 
Elimination  Act  of  1995  (Pub.  L.  104- 
66)  repealed  Section  305,  Title  III,  of  the 
Department  of  Energy  Act  of  1978  (P.L. 
95-238),  "a  discussion  of  the  use  of 
advanced  automotive  technology  by  the 
industry."  Accordingly,  the  advanced 
automotive  technology  section  is 
permanently  eliminated  from  these 
annual  reports  beginning  with  this 
edition. 

The  Secretary  of  Transportation  i& 
required  to  administer  a  program  for 
regulating  the  fuel  economy  of  new 
passenger  cars  and  Ught  trucks  in  the 
United  States  market.  The  authority  to 
administer  the  program  was  delegated 
by  the  Secretary  to  the  Administrator  of 
NHTSA,  49  CFR  1.50(0. 

NHTSA 's  responsibihties  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average 
fuel  economy  standards  for 


manufacturers  of  passenger  cars  and 
Ught  trucks,  as  necessary; 

(2)  Promulgating  regulations 
concerning  procedures,  definitions,  and 
reports  necessary  to  support  the  fuel 
economy  standards; 

(3)  Considering  petitions  for 
exemption  from  established  fuel 
economy  standards  by  low  volume 
manufacturers  (those  producing  fewer 
than  10,000  passenger  care  annually 
worldwide)  and  estabUshing  alternative 
standards  for  them; 

(4)  Preparing  reports  to  Congress 
annually  on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards 
and  regulations;  and 

(6)  Responding  to  petitions 
concerning  domestic  production  by 
foreign  manufacturers,  and  other 
matters. 

Passenger  car  fuel  economy  standards 
were  established  by  Congress  for  Model 
Year  (MY)  1985  and  thereafter  at  a  level 
of  27.5  miles  per  gallon  (mpg).  NHTSA 
is  authorized  to  amend  the  standard 
above  or  below  that  level.  Standards  for 
light  trucks  were  established  by  NHTSA 
for  MYs  1979  through  1998.  NHTSA  set 
a  combined  standard  of  20.7  mpg  for 
Ught  truck  fleets  for  MY  1998.  All 
current  standards  are  Usted  in  Table 
I-l. 


1-1  .-Fuel  Economy  Standards  for  Passenger  Cars  and  Ught  Trucks;  Model  years  1978  Through 

1998  (IN  MPG) 


Model  year 


1978 

1979 

1980 

1981 

1982 

1983 

1984 

1986 

1986 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 


3 


Passenger 
cars 


:;:::t 


'•18.0 

*19.0 

*20.0 

22.0 

24.0 

26.0 

27.0 

«27.5 

«26.0 

»26.0 

•26.0 

'026.5 

«27.5 

■•27.5 

«27.5 

*27J5 

*27A 

*27.5 

«27.5 

•27.5 

•27.5 


Light  trucks' 


Two-wtieel 
drive 


17.2 
16.0 

ei6.7 
18.0 
19.5 
20.3 

'19.7 
20.5 
21.0 
21.0 
21.5 
20.5 
20.7 


Four-wt»ee) 


15  J 
14.0 
15.0 
16.0 
17.5 
18.5 
'18.9 
19.5 
19.5 
19.5 
19.0 
19.0 
19.1 


Com- 
bined^a 


^^T^X&ZZ'olSlT^y^^^^^i^^^^  -^  -«ng  (GVWR)  o.  6,000  pouncfe 


(») 

17.5 
19.0 
20.0 
M9.5 
20.0 
20.5 
20.5 
20.5 
20.0 
20.2 
20.2 
20.4 
20.5 
20.6 
20.7 
20.7 
20.7 


or  tess.  Stand- 


•^  rOT  WIY*5    1  mHv'— 1  QQ1      mam  rfar^i  irare   /w*  tL-i  ^^^mrt^u^.  ...^a^l.  *.l._   * i .   ,  .    ^y'  .  . 


compfy  wrth  the  comb.oedSlS"'"^  "^^  "^'^  ""'  '"^  ^'^"^««'  ^  '°"^-w^>eS'dhve  standards  or  could  coa*^  an  l«h.  tnx*s  and 

*  Established  by  Congress  in  Title  V  of  the  Act 
sta^ri^^o^^Sg^^lit^nK^^^l^r^^  «"^-  wh«h  were  not  also  used  ^  passenger  cars  cou«  meet 


311*. 


Federal  Register  /  Vol.  62.  No.  107  /  Wednesday.  June  4,  1997  /  Notices 


'  Revised  in  October  1 984  from  21 .6  mpg  fof  two-wheel  drive,  1 9.0  mpg  for  four-wheel  drive,  and  21 .0  mpg  for  combined. 

8  Revised  in  October  1985  from  27.5  mpg. 

9  Revised  in  October  1986  from  27.5  mpg. 

'0  Revised  in  September  1988  from  27.5  mpg. 


Section  II:  Fuel  Economy  Improvement 
by  Manufacturers 

A.  Fuel  Economy  Performance  by 
Manufacturer 

The  fuel  economy  achievements  for 
domestic  and  foreign-based 
manufacturers  in  MY  1995  were 
updated  to  include  final  Environmental 
Protection  Agency  (EPA)  calculations, 
where  available,  since  the  publication  of 
the  Twentieth  Annual  Report  to  the 
Congress.  These  fuel  economy 
achievements  and  current  projected  data 
for  MY  1996  are  Usted  in  Tables  II-l 
and  n-2. 

Overall  fleet  fuel  economy  for 
passenger  cars  was  28.7  mpg  in  MY 
1996,  an  increase  of  0.1  mpg  from  the 
MY  1995  level.  For  MY  1996,  Corporate 
Average  Fuel  Economy  (CAFE)  values 
increased  above  MY  1995  levels  for 
seven  of  23  passenger  car 
manufacturers'  fleets.  (See  Table  II-l.) 
These  seven  companies  accounted  for 
more  than  42  percent  of  the  total  MY 
1996  production.  Manufacturers 
continued  to  introduce  new 
technologies  and  more  fuel-efficient 
models,  and  some  larger,  less  fuel- 
efficient  models.  For  MY  1996,  the 
overall  domestic  manufacturers'  fleet 
average  fuel  economy  was  28.3  mpg.  For 
MY  1996.  General  Motors  domestic 
passenger  car  CAFE  value  rose  0.9  mpg 
from  its  1995  level,  while  Chrysler. 
Ford.  Mazda,  and  Toyota  fell  0.8  mpg. 
0.9  mpg.  0.5  mpg.  and  0.2  mpg. 
respectively,  from  their  MY  1995  levels. 
Overall,  the  domestic  manufacturers' 
combined  CAFE  increased  0.6  mpg 
above  MY  1995  level. 

Table  Il-1  .—Passenger  Car  Fuel 
Economy  Performance  by  Manu- 
facturer^ Model  years  1995 
and  1996 


Table  II-l— Passenger  Car  Fuel 
Economy  Performance  by  Manu- 
facturer' Model  Years  1995 
AND  1996— Continued 


Manufacturer 


Domestic: 

Chcystef  

Ford  

General  Motors 

Honda  

Mazda  

Toyota 

Sates  Weighted  Average 

(Domestic)  

Imjxxt 

BMW 

Chryster  Imports 


Model  year 
CAFE  (MPG) 


1995 


28.4 
27.7 
27.4 

an 

30.3 
28.5 

27.7 

25.3 
28.6 


1996 


27.6 
26.8 
28.3 
33^ 
29.8 
28.3 

28.3 

27.3 
262 


Table  11-2.— Light  Truck  Fuel 
Economy  Performance  by  Manu- 
facturer— Continued 

[Model  Years  1995  and  1996] 


Manufacturer 


Flat 

Ford  Imports ., 

GM  Imports 

Honda  

Hyurxtai  

Kia  

Mazda  

Mercedes-Benz  

Mitsubishi 

Nissan 

Porsche  

Subaru 

Suzuki 

Toyota 

Voh/o 

Volkswagen  

Sales  Weighted  Average 
(Import)  

Total  Fleet  Average  .. 

Fuel  Economy  Stand- 
ards   


Model  year 
CAFE  (MPG) 


1996 


13.8 
31.5 
35.8 
27.8 
32.9 
29.0 
32.7 
25.1 
29.9 
30.4 
21.5 
27.7 
34.0 
29.8 
26.1 
28.2 

29.7 
28.7 

27.5 


'  Manufacturers  or  importers  of  fewer  than 
1 .000  passenger  cars  annually  are  not  listed. 

2  In  MY  1996  Honda  achteved  75  percent 
domestic  content  for  its  United  States  built 
passenger  cars  to  liecome  ttie  tfiird  foreign- 
based  manufacturer  with  a  domestic  fleet. 

note:  Some  MY  1995  CAFE  values  differ 
from  those  used  in  the  Twentieth  Annual  Re- 
port to  ttie  Congress  due  to  the  use  of  final 
EPA  cateulations. 

TABLE      11-2.— LIGHT      TRUCK      FUEL 

EcofJOMY  Performance  by  Manu- 
facturer 

[Model  Years  1995  and  1996] 


Model  year 
CAFE  (MPG) 


Manufacturer 


Domestic: 

Chryster  

Ford  

General  Motors 

Sates  Weighted  Average 

(Domestic)  

Import: 

Isuzu 

Land  Rover 

Mazda  

Mitsubishi 

Nissan 

Suzuki 

Toyota 

Volkswagen  


Combined 


1995        1996 


20.1 
20.8 
20.1 

20.3 

203 
16.3 
20.9 
202 
22.4 
28.1 
21.2 
19.6 


Model  year 
CAFE  (MPG) 

Manufacturer 

Combined 

1995 

1996 

Sales  Weighted  Average 

(Import)  

Total  Fteet  Average 

Fuel  Economy  Stand- 
ards   

21.5 
20.5 

20.6 

22.1 
20.7 

20.7 

20.3 
20.6 
20.7 

20.5 

19.5 
17.2 
20.7 
19.1 
23.0 
27.5 
23.2 

D 


'  Volkswagen  dkj  not  produce  light  trucks  for 
MY  1996. 

NOTE:  Some  MY  1995  CAFE  values  differ 
from  ttnse  used  in  the  Twentteth  Annual  Re- 
port to  the  Congress  due  to  ttie  use  of  final 
EPA  cakxilatkxis. 

In  MY  1996.  the  fleet  average  fuel 
economy  for  import  passenger  cars 
decreased  by  0.6  mpg  from  the  MY  1995 
CAFE  level  to  29.7  mpg.  Six  of  the  18 
import  car  manufacturers  increased 
their  CAFE  values  between  MYs  1995 
and  1996.  including  three  of  the  nine 
Asian  manufacturers. 

Fleet  average  fuel  economy  for  all  MY 
1996  passenger  cars  combined  exceeded 
the  level  of  the  MY  1996  standard  by  1.2 
mpg.  Figure  II-l  illustrates  the  changes 
in  total  new  passenger  car  fleet  CAFE 
from  MY  1978  to  MY  1996. 

The  total  Ught  truck  fleet  CAFE 
increased  0.2  mpg  above  the  MY  1995 
CAFE  level  of  20.5  mpg  (see  Table  II- 
2).  Figure  II-2  illustrates  the  trends  in 
total  light  truck  fleet  CAFE  from  MY 
1979  to  MY  1996. 

Several  passenger  cars  and  a  few  light 
truck  manufacturers  are  projected  to  fail 
to  achieve  the  levels  of  the  MY  1996 
CAFE  standards.  However,  NHTSA  is 
not  yet  able  to  determine  which  of  these 
manufacturers  may  be  liable  for  civil 
penalties  for  non-compliance.  Some  MY 
1996  CAFE  values  may  change  when 
final  figures  are  provided  to  NHTSA  by 
EPA,  injnid-1997.  In  addition,  several 
manufacturers  are  not  expected  to  pay 
civil  penalties  because  the  credits  they 
earned  by  exceeding  the  fuel  economy 
standards  in  earlier  years  offset  later 
shortfalls.  Other  manufacturers  may  file 
carryback  plans  to  demonstrate  that  they 
anticipate  earning  credits  in  future 
model  years  to  offset  current  deficits. 
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Figure  II-l 
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B.  Characteristics  of  the  MY  1996 
Passenger  Car  Fleet 

The  characteristics  of  the  MY  1996 
passenger  car  fleet  reflect  a  continuing 
trend  toward  satisfying  consumer 
demand  for  higher  performance  ctirs. 
(See  Table  11-3.)  From  MY  1995  to  MY 
1996.  horsepower/ 100  pounds,  a 
measure  of  vehicle  performance, 
increased  from  4.93  to  5.00  for  domestic 
passenger  cars.  However,  it  decreased 
slightly  from  4.77  to  4.76  for  import 
passenger  cars.  The  total  fleet  average 
for  passenger  cars  increased  from  4.87 
horsepower/ 100  pounds  in  MY  1995  to 
4.92  in  MY  1996.  Compared  with  MY 
1995,  the  average  curb  weight  for  MY 


1996  decreased  by  35  pounds  for  the 
domestic  fleet  and  increased  25  pounds 
for  the  import  fleet.  The  total  new 
passenger  car  fleet  weight  remained 
constant  at  3,047  pounds,  as  in  MY 
1995.  Average  engine  displacement 
decreased  from  188  to  178  cubic  inches 
for  domestic  passenger  ciu^.  and 
increased  from  131  to  134  cubic  inches 
for  import  passenger  cars,  from  MY 
1995  to  MY  1996. 

The  0.6  mpg  fuel  economy 
improvement  for  the  MY  1996  domestic 
passenger  car  fleet  may  be  attributed  in 
part  to  weight  reduction,  mix  shifts,  and 
an  increase  in  the  use  of  more  automatic 
transmissions  with  four  speeds  and 
front-wheel  drive. 


The  size/class  breakdown  shows  an 
increased  trend  primarily  toward 
compact  passenger  cars  with  the 
reduction  of  subcompact  passenger  cars 
for  the  overall  fleet.  The  size/class  mix 
in  the  domestic  fleet  shifted  from  mid- 
size and  large  passenger  cars  to 
minicompact.  subcompact  and  compact 
passenger  cars.  The  size/class  mix  in  the 
import  fleet  shifted  from  minicompact, 
subcompact,  and  compact  passenger 
cars  to  two-seater,  mid-size  and  large 
passenger  cars.  The  import  share  of  the 
passenger  car  market  declined  in  MY 
1996,  as  more  foreign-based 
manufacturers  achieved  75  percent 
domestic  content  for  their  U.S.  and 
Canadian-assembled  passenger  cars. 


Table  11-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1995  and  1996 


Characlenslics 

Total  fleet 

Domestic  fleet 

Import  fleet 

1995 

1996 

1995 

1996 

1995 

1996 

Fleet  Averaae  Fuel  Economy  moo  

28.6 

3047 

166 

4.87 

28.7 

3047 

164 

4.92 

27.7 

3146 

188 

4.93 

28.3 

3111 

178 

5.00 

30.2 

2881 

131 

4.77 

29.7 

Fleet  Average  Curb  Weight,  lbs 

Fleet  Averaoe  Enaine  Disolacement  cu  in    

2906 
134 

Fleet  Average  Horsepower/Weight  ratio,  HP/100  lbs 

4.76 
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Table  11-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1995  and  1 996— Continued 


Characteristics 


Percent  pf  Fleet  

1 1       Segmentation  by  EPA  Size  Class,  Percent 

Two-Seater 

Minlcompact ; 

Sutjcompact '  

Compact' 

Mid-Size'  

Large'  

Diesel  Engines 

Turto  or  Superctiarged  Engines  

Fuel  Injection 

Front-Wheel  Drive 

Automatic  Transmissions 

Automatic  Transmissions  with  Locicup  Clutches  

Automatic  Transmissions  with  Four  or  more  Forward  Speeds 

'  Includes  associated  station  wagons. 


Total  fleet 


1995 


100 

0.8 

0.7 

17.1 

39.3 

28.5 

13.6 

0.06 

0.7 

100 

84.8 

83.2 

98.0 

87.9 


1996 


100 

1.1 

0.5 

15.5 

41.3 

28.3 

13.4 

0.09 

0.8 

100 

85.6 

84.1 

97.9 

88.8 


Domestic  fleet 


1995 


62.7 

0.4 
0.0 
8.9 

36.1 

33.5 

21.1 

0.0 

0.0 

100 

84.6 

89.8 

100 

85.5 


1996 


68.6 

0.5 

0.0 

10.9 

40.5 

29.2 

18.9 

0.0 

0.0 

100 

86.8 

87.9 

100 

89.0 


Import  fleet 


1995 


37.3 

1.5 

1.9 

30.9 

44.7 

202 

0.9 

0.2 

1.8 

100 

85.1 

72.1 

93.7 

92.7 


1996 


31.4 

2.3 

1.5 

25.6 

43.0 

26.1 

1.5 

0.3 

2.5 

100 

83.0 

75.7 

92.4 

882 


The  import  fleet  rose  above  its  MY 
1996  level  in  the  share  of  turbocharged 
and  supercharged  engines.  Diesel  engine 
share  increased  slightly  in  MY  1996, 
and  diesels  were  offered  by  two  import 
manufacturers. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  (See 
Table  11—4.)  After  substantial  initial 
weight  loss  (from  MY  1978  to  MY  1982, 
the  average  passenger  car  fleet  curb 


weight  decreased  from  3,349  to  2,808 
pounds),  the  ciut  weight  stabiUzed 
between  2,800  and  3,050  pounds.  Table 
II-4  shows  that  the  MY  1996  passenger 
car  fleet  has  nearly  equal  interior 
voliune  and  higher  performance,  but 
with  more  than  40  percent  better  fuel 
economy,  than  the  MY  1978  fleet.  (See 
Figure  II-3.) 


C.  Characteristics  of  the  hfY  1996  Light 
Truck  Fleet 

The  characteristics  of  the  MY  1996 
light  truck  fleet  are  shown  in  Table  II- 
5.  Light  truck  manufacturers  are  not 
required  to  divide  their  fleets  into 
domestic  and  import  fleets  based  on  the 
75-percent  domestic  content  threshold 
used  for  passenger  car  fleets.  Therefore, 
beginning  with  this  report,  the  light 
truck  fleet  is  subdivided  in  this  table 
according  to  drive  wheels:  two-wheel 
drive  or  foiu'-wheel  drive. 


Table  11-4.- 


-New  Passenger  Car  Fleet  Average  Characteristics 

[Model  Years  1978-1996] 


Model  year 

Fuei 

economy 

(nfipg) 

Curb 

weigtTt 

(lb.) 

Interior 
space 

(cu.  ft.) 

Engine 

size 
(cu.  in.) 

Horse- 
power/ 
weight 
(tvVlOO 
b.) 

1978  

19.9 
20.3 
24.3 
25.9 
26.6 
26.4 
26.9 
27.6 
282 
28.5 
28.8 
28.4 
28.0 
28.4 
27.9 
28.4 
28.3 
28.6 
28.7 

3349 
3180 
2867 
2883 
2808 
2908 
2878 
2867 
2821 
2805 
2831 
2879 
2908 
2934 
3007 
2971 
3011 
3047 
3047 

112 
110 
105 
108 
107 
109 
108 
108 
106 
109 
107 
109 
108 
108 
108 
109 
109 
109 
109 

260 
238 
187 
182 
173 
182 
178 
177 
169 
162 
161 
163 
163 
164 
169 
164 
169 
166 
164 

3.68 
3.72 
3.51 
3.43 
3.47 
3.57 
3.66 
3.84 
3.89 
3.98 
4.11 
424 
4.53 
4.42 
4.56 
4.62 
4.79 
4.87 
4.92 

1979  

1980  ...., 

1981 ....; 

1 982  

1983  

1984  _ 

1985 

1 986 

1987  

1988  

1989  ^ 

1 990 

1991 

1992  

1993  

1 994  .\ 

1995  

1996  ....; „. 
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Table  11-5.— Light  Truck  Fleet  Characteristics  for  MYs  1995  and  1996 


Characteristics 


Fleet  Average  Fuel  Economy,  mpg  

Fleet  Average  Equivalent  Test  Weight,  lbs  

Fleet  Average  Engine  Displacement,  cu.  in  

Fleet  Average  Horsepower/Weight  ratio.  HP/100  lbs 

Percent  of  Fleet  

Percent  of  Fleet  from  Foreign-Based  Manufacturers 
Segmentation  by  Type,  Percent 

Passenger  Van  

Cargo  Van  

Small  Pickup. 

Two-Wheel  Drive  

Four-Wheel  Dnve 

Large  Pickup. 

Two-Wheel  Drive  

Four-Wheel  Dnve 

Special  Purpose. 

Two-Wheel  Dnve  

Four-Whee<  Drive 

Diesel  Engines  

TurtxVSupercharged  Engines 

Fuel  Injection 

Automatic  Transmissions 

Automatic  Transmissions  with  Lockup  Clutches  


Total  fleet 


1995 


20.5 
4339 

245 
3.88 

100 
14.7 

22.3 
6.4 

7.7 


19.0 
12.9 

7.3 
24.3 
0.20 
0.20 

100 
79.5 
98.9 


1996 


20.7 
4355 

244 
4.07 

100 
^22 

22.7 
3.7 

7.0 


19.4 
10.8 

9.3 
27.0 
0.07 
0.07 

100 
84.3 
98.9 


Two-wheel  drive 


1995 


21.6 
4192 
235 
3.83 
61.7 
10.9 

34.7 
10.1 

12.5 


30.8 


11.9 


0.11 
0.09 
100 
78.7 
98.3 


1996 


21.9 
4201 
231 
4.00 
61.6 
8.9 

36.1 
5.9 

11.3 


31.5 


15.1 


0.04 
0.04 
100 
82.2 
98.1 


Four-wheel  drive 


1995 


18.9 
4575 
261 
3.96 
38.3 
20.8 

2.3 
0.5 


33.8 


63.4 
0.34 
0.34 

100 
80.8 

100 


1996 


19.3 
4602 
265 
4.19 
38.4 
17.6 

1.3 
0.2 


28.2 


70.3 
0.12 
0.12 

100 
87.6 

100 
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Table  11-5.— Light  Truck  Fleet  Characteristics  for  MYs  1995  and  1996— Continued 


Characteristics 


Automatic  Transmissions  with  Four  or  More  Forward  Speeds 


Total  fleet 


1995 


93.4 


1996 


93.8 


Two-wheel  drive 


1995 


90.5 


1996 


90.0 


Four-wheel  drive 


1995 


97.9 


1996 


99.4 


The  MY  1996  average  test  weight  of 
the  total  light  truck  fleet  increased  by  16 
pounds  over  that  for  MY  1995.  The 
average  fuel  economy  of  the  fleet 
increased  by  0.2  mpg  to  20.7  mpg. 
Diesel  engine  usage  decreased  in  light 
trucks  to  0.07  percent  in  MY  1996  from 
0.20  percent  in  MY  1995.  The  share  of 
the  MY  1996  two-wheel  drive  fleet 
remained  near  the  MY  1995  level  of  61.7 
percent 

CAFE  levels  for  light  trucks  in  the  0- 
8,500  pounds  gross  vehicle  weight 
(GVW)  class  increased  from  18.5  mpg  in 
MY  1980  to  21.7  mpg  in  MY  1987, 
before  declining  to  20.7  mpg  in  MY 
1996,  influenced  by  an  increase  in 
average  weight,  engine  size,  and 
performance.  Light  truck  production 
increased  from  1.9  million  in  MY  1980 
to  5.2  million  in  MY  1996.  Light  trucks 
comprised  40  percent  of  the  total  light 
duty  vehicle  fleet  production  in  MY 


1996,  more  than  triple  the  share  in  MY 
1980. 

D.  Passenger  Car  and  Light  Truck  Fleet 
Economy  Averages 

Figure  II-4  illustrates  an  increase  in 
the  light  duty  fleet  (combined  passenger 
cars  and  light  trucks)  average  fuel 
economy  through  MY  1987,  followed  by 
a  gradual  decline.  (See  also  Table  II-6.) 
Passenger  car  average  fuel  economy 
remained  relatively  constant  for  MYs 
1987-1996.  The  overall  decline  in  fuel 
economy  illustrates  the  growing 
influence  of  light  trucks  and  thefr 
signiflcant  impact  on  the  light  duty 
fleet. 

While  passenger  car  and  light  truck 
fleet  fuel  economies  increased  from  MY 
1995  to  MY  1996  by  1.2  mpg  and  0.2 
mpg,  respectively,  the  total  fleet  fuel 
economy  for  MY  1996  remains  at  the 
MY  1995  level  of  24.9  mpg.  The  shift  to 


light  trucks  for  general  transportation  is 
an  important  trend  in  consumers' 
preference  and  has  a  significant  fleet 
fuel  consumption  effect. 

E.  Domestic  and  Import  Fleet  Fuel 
Economy  Averages 

Domestic  and  import  passenger  car 
fleet  average  fuel  economies  have 
improved  since  MY  1978,  although  the 
increase  is  far  more  dramatic  for  the 
domestic  fleet.  In  MY  1996,  the 
domestic  passenger  car  fleet  average  fuel 
economy  increased  from  the  prior  year 
to  28.3  mpg,  the  highest  level  since  fuel 
economy  standards  were  established. 
Import  passenger  car  fleet  average  fuel 
economy  decreased  to  29.7  mpg. 
Compared  to  MY  1978,  this  reflects  an 
increase  of  9.6  mpg  for  domestic  cars 
and  2.4  mpg  for  import  cars. 
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Table  11-6.— DOMESTIC  and  Import  Passenger  Car  and  Light  Truck  Fuel  Economy  Averages  for  Model  Years 

1978-1996 
[In  MPG) 


1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 


Model  Year 


Domestic 


Car 


18.7 
19.3 
22.6 
24.2 
25.0 
24.4 
25.5 
26.3 
26.9 
27.0 
27.4 
27.2 
26.9 
27.3 
27.0 
27.8 
27.5 
27.7 
28.3 


Light 
Truck 


17.7 
16.8 
18.3 
19.2 
19.6 
19.3 
19.6 
20.0 
20.5 
20.6 
20.4 
20.3 
20.9 
20.5 
20.7 
20.5 
20.3 
20.5 


Com- 
btned 


19.1 
21.4 
22.9 
23.5 
23.0 
23.6 
24.0 
24.4 
24.6 
24.5 
24.2 
23.9 
24.4 
23.8 
24.2 
23.5 
23.8 
24.1 


Import 


Car 


27.3 
26.1 
29.6 
31.5 
31.1 
32.4 
32.0 
31.5 
31.6 
31.2 
31.5 
30.8 
29.9 
30.1 
29.2 
29.6 
29.6 
30.3 
29.7 


Light 
truck' 


20.8 
24.3 
27.4 
27.0 
27.1 
26.7 
26.5 
25.9 
25.2 
24.6 
23.5 
23.0 
23.0 
22.7 
22.8 
22.0 
21.5 
22.1 


Com- 
bined 


25.5 
28.6 
30.7 
30.4 
31.5 
30.6 
30.3 
29.8 
29.6 
30.0 
29.2 
28.5 
28.4 
27.9 
28.1 
27.8 
27.9 
27.7 


Ail  cars 


19.9 
20.3 
24.3 
25.9 
26.6 
26.4 
26.9 
27.6 
28.2 
28.5 
28.8 
28.4 
28.0 
28.4 
27.9 
28.4 
28.3 
28.6 
28.7 


'  Light  trucks  from  foreign-tiased  manufacturers. 


AllliQht 
trucks 


18.2 
18.5 
20.1 
20.5 
20.7 
20.6 
20.7 
21.5 
21.7 
21.3 
20.9 
20.8 
21.3 
20.8 
21.0 
20.7 
20.5 
20.7 


Total  fleet 


20.1 
23.1 
24.6 
25.1 
24.8 
25.0 
25.4 
25.9 
26.2 
26.0 
25.6 
25.4 
25.6 
25.1 
252 
24.7 
24.9 
24.9 


Since  MY  1980,  the  total  light  truck 
fleet  average  fuel  economy  and  the 
average  for  domestic  light  truck 
manufacturers  have  improved  overall, 
but  both  have  remained  below  the  fuel 
economy  level  for  the  imported  light 
truck  fleet.  The  imported  light  truck 
average  fuel  economy  has  decreased 
significantly  since  its  highest  level  of 
27.4  mpg  for  MY  1981  to  22.1  mpg  for 
MY  1996.  For  MY  1996,  the  domestic 
light  truck  fleet  has  an  average  fuel 
economy  level  of  20.5  mpg,  which  is  1.6 
mpg  lower  than  the  import  light  truck 
fleet.  For  MY  1996,  the  imported  light 
truck  fleet  fuel  economy  increased  0.6 
mpg  above  the  MY  1995  level  to  22.1 
mpg.  The  domestic  manufacturers 
continued  to  dominate  the  light  truck 
market,  comprising  87  percent  of  the 
total  light  truck  fleet. 

The  disparity  between  the  average 
CAFEs  of  the  import  and  domestic 
manufacturers  has  declined  in  recent 
years  as  domestic  manufacturers  have 
maintained  relatively  stable  CAFE 
values  while  the  import  manufacturers 
moved  to  larger  vehicles,  and  more  four- 
wheel  drive  light  trucks,  thus  lowering 
their  CAFE  values. 

Section  HI:  1996  Activities 

A.  Light  Truck  CAFE  Standards 

On  April  3,  1996.  NHTSA  published 
a  final  rule  establishing  a  combined 
standard  of  20.7  mpg  for  light  trucks  for 
MY  1998.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1996, 


Pub.  L.  104-50,  precludes  the  agency 
from  setting  the  MY  1998  standard  at  a 
level  other  than  the  level  for  MY  1997. 

B.  Low  Volume  Petitions 

49  U.S.C.  32902(d)  provides  that  a 
low  volume  manufacturer  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
level.  A  low  volume  manufacturer  is 
one  that  manufactured  fewer  than 
10,000  passenger  cars  worldwide,  in  the 
model  year  for  which  the  exemption  is 
sought  (the  affected  model  year)  and  in 
the  second  model  year  preceding  that 
model  year. 

NHTSA  acted  on  four  low  volume 
petitions  in  1996,  which  were  filed  by 
Lotus,  Rolls-Royce  (2),  and 
Lamborghini.  Lotus,  once  controlled  by 
Bugatti  International,  submitted  to  the 
agency  its  low  volume  petition  for  MYs 
1994,  1995,  1997,  and  1998  separately 
from  its  previous  owner,  Bugatti, 
because  of  that  automaker's  financial 
instability.  Lotus  is  now  under  new 
ownership.  A  Malaysian  automaker, 
Perusahaan  Otomobil  Nasional  Berhad 
(Proton),  acquired  controlling  interest  in 
Lotus.  The  agency  is  reviewing  Lotus' 
petition  and  will  respond  in  early  1997. 

Lamborghini  filed  a  joint  low  volimae 
petition  for  Lamborghini  and  Vector 
high  performance  vehicles  since  these 


two  manufacturers  are  under  common 
ownership  by  V-Power  Corporation. 
Lamborghini  requested  alternative 
standards  for  its  passenger  cars  for  MYs 
1995.  1996,  and  1997.  NHTSA  issued  a 
proposed  decision  to  grant  alternative 
standards  of  12.8  mpg  for  MY  1995,  12.6 
mpg  for  MY  1996,  and  12.5  mpg  for  MY 
1997  (61  FR  39429;  July  29,  1996). 

Rolls-Royce  requested  an  alternative 
standard  for  its  passenger  cars  for  MY 
1997.  NHTSA  established  an  alternative 
standard  of  15.1  mpg  for  MY  1997  (61 
FR  4369;  February  6,  1996).  In 
December  1995,  Rolls  Royce  also  filed  a 
low  volume  petition  for  MYs  1998  and 
1999.  NHTSA  issued  a  proposed 
decision  to  grant  an  alternative  standard 
of  16.3  mpg  for  MYs  1998  and  1999  (61 
FR  46756;  September  5,  1990 

C.  Enforvemerit 

49  U.S.C.  32912(b)  imposes  a  civil 
penalty  of  $5  for  each  tenth  of  a  mpg  by 
which  a  manufacturer's  CAFE  level  falls 
short  of  the  standard,  multiplied  by  the 
total  number  of  passenger  automobiles 
or  light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

Table  III-l  shows  CAFE  fines  paid  by 
manufacturers  in  calendar  year  1996.  In 
calendar  year  1996,  manufacturers  paid 
penalties  totaling  $52,339,165  for  failing 
to  comply  to  the  fuel  economy 
standards jof  27.5  mpg  for  passenger 


cars,  20.5  mpg  and  20.6  mpg  for  light 


trucks  in  MYs.1994  and  1995. 
respectively. 

Table  lll-l.— Cafe  Fines  Collected  During  Calendar  Year  1996 


Model  year  and  manufacturer 

1994: 

BMW  

Land  Rover 

Porsche 

Volvo 

1995: 

BMW  

Land  Rover 

Mercedes-Benz 

Porsche 

Vo<vo 


Amount  fined 


Date  paid 


$10,140,120 

12/96 

1,734,915 

12/96 

804,600 

12/96 

7,173.630 

12/96 

13.136.530 

12/96 

4,499.090 

12/96 

6.525,085 

12/96 

1,949.520 

12/96 

6.375.675 

12/96 

D.  Contract  Activities 

•  Database  Maintenance:  Products 
and  Production  Capabilities  of  North 
American  Automobile  Manufacturing 
Plants. 

During  1996,  NHTSA  continued  to 
fund  the  maintenance  of  a  database  that 
details  the  products  and  production 
capacities  of  North  American 
automobile  manufacturing  plants.  This 
program  is  administered  by  the  Volpe 
National  Transportation  Systems  Center 
(the  Volpe  Center)  with  annual  funding 
of  $60,000. 

•  Published  Report:  Light  Truck 
Capabilities,  Utility  Requirements  and 
Uses:  Implications  for  Fuel  Economy. 

In  FY  1995,  the  House  Appropriations 
Committee  funded  NHTSA  with 
$300,000  to  prepare  a  report  to  identify 
the  unique  capabilities,  utility 
requirements,  and  use  of  light  trucks 
that  result  in  design  constraints  for  fuel 
economy  improvements.  The  agency 
contracted  with  the  Volpe  Center  to 
conduct  this  study.  In  April  1996.  the 
Volpe  Center  concluded  the  study  and 
the  final  results  were  published  in  a 
report  titled.  Light  Truck  Capabilities. 
Utility  Reqprements  and  Uses: 
Implications  for  Fuel  Economy  (DOT 
Report  Number:  HS  808  378).  This 
report  was  forwarded  to  Congress  on 
May  22.  1996. 

The  report  addresses  two  key 
questions: 

1.  What  are  the  unique  capabilities, 
utility  requirements,  and  uses  of  light 
trucks? 

2.  Do  these  requirements  and  other 
regulatory  requirements  constrain  the 
ability  to  improve  light  truck  fuel 
economy? 

The  capabilities  of  light  trucks  that 
are  notably  superior  to  those  of 
passenger  cars  are  referred  to  as 
enhanced  capabilities  of  light  trucks. 
Five  enhanced  capabilities  are 
identified,  qualified,  and  quantified: 
load  carrying  (passengers),  load  carrying 


(weight),  load  carrying  (volume),  towing 
and  off-road  operation.  Utility 
requirements  are  treated  as  the 
functions  and  capabilities  that  truck 
buyers  need.  Public  domain  survey  data 
are  used  to  identify  utility  requirements 
for  both  personal  and  commercial  uses. 
Two  major  surveys,  the  1992  Truck 
Inventory  and  Use  Survey  and  the  1990 
Nationwide  Personal  Transportation 
Survey,  are  used  to  identify  and 
quantify  the  actual  uses  of  light  trucks 
for  both  personal  and  commercial 
purposes. 

observations  on  the  relationships 
between  light  truck  capabilities  and  fuel 
economy  are  based  on  manufacturer 
specifications  and  EPA  fuel  economy 
ratings  for  a  sample  of  MY  1994  light 
trucks.  Existing  fuel  economy  studies 
are  referenced  to  identify  potential  fuel 
economy  technologies  for  MYs  1998- 
2006.  The  estimated  fuel  economy  gain 
for  implementation  of  each  fuel 
economy  technology  is  presented. 
Potential  conflicts  between  the 
application  of  each  fuel  economy 
technology  and  light  truck  capabilities, 
future  emissions  and  safety  standards, 
and  consumer  choice  attributes  are  also 
presented. 

•  Published  Report:  Updated  Vehicle 
Survivability  and  Travel  Mileage 
Schedules. 

In  November  1995,  NHTSA  published 
a  report  titled.  Updated  Vehicle 
Survivability  and  Travel  Mileage 
Schedules.  This  report  authored  by 
NHTSA  staff  member,  Alan  Berkowitz, 
discusses  the  development  of  revised 
survivabilify  and  vehicle  miles  traveled 
schedules  for  passenger  cars  and  light 
trucks  by  using  current  registration  data 
and  government-sponsored  vehicle 
mileage  survey  data.  The  registration 
data  source  used  is  the  National  Vehicle 
Population  Profile  compiled  by  R.  L. 
Polk  &  Company.  The  recent 
government-sponsored  mileage  survey 
data  sources  used  are  the  Nationwide 


Personal  Transportation  Survey 
conducted  by  the  Bureau  of  the  Census. 
U.S.  Department  of  Commerce,  for  the 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation;  the  Truck 
Inventory  and  Use  Survey  developed  by 
the  Bureau  of  Census;  and  the 
Residential  Transportation  Energy 
Consumption  Survey  designed  by  the 
Energy  Information  Administration, 
U.S.  Department  of  Energy. 

The  amended  projections  confirmed 
that  passenger  vehicles,  especially  light 
trucks,  have  extended  vehicle  life  and 
are  driven  farther  than  previous 
schedules  have  indicated.  These  new 
survivability  and  travel  mileage 
schedules  may  be  used  to  compute  the 
total  weighted  travel  mileage  over  the 
vehicle  lifetime,  which  is  used  to 
estimate  the  impact  of  proposed  fuel 
economy  standards  on  future  fuel 
consumption  and  operating  costs.  The 
survivability  schedule  will  also  be  used 
to  estimate  the  phase-in  of  new  safety 
equipment  into  the  vehicle  fleet. 

•  Study  Initiative:  Fuel  Economy 
Effects  and  Cost  and  Leadtime  Impacts 
of  Variable  Valve  Timing  Engine 
Technology. 

A  study  was  initiated  with 
consultants  to  evaluate  the  fuel 
economy  effects  and  cost  and  leadtime 
impacts  of  variable  valve  timing  engine 
technology.  The  report  of  this  effort, 
along  with  an  in-house  study  of  retail 
costs,  will  be  published  in  early  1997. 

[FR  Doc.  97-14558  Filed  6-3-97;  8:45  am] 
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DEPAH    MtNT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33403] 

Union  Pacific  Railroad  CofT>Dany— 
Trackacie  Rights  Exem  p '  c  -^    The 

-■■uf'-gso'"'  Ho'-'^e-''  j'"C  S=i~ta  Fe 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  has  agreed  to  grant 
overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  over  trackage 
extending  generally  in  a  northeast 
direction  from  milepost  59.06,  near  10th 
Street  and  Avery  Avenue,  to  milepost 
56.92,  a  distance  o/  2.14  miles  in 
Lincoln,  Lancaster  County,  NE. 

The  transaction  is  scheduled  to  be 
consummated  on  May  28,  1997. 

The  purpose  of  the  trackage  rights  is 
to  facilitate  efficient  train  operations 
and  coordination  of  rail  operations  in 
the  City  of  Lincoln,  NE,  in  connection 
with  the  plan  of  the  Lincoln-Lancaster 
County  Railroad  Transportation  Safety 
District. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33403,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq..  1416  Dodge  Street.  #830, 
Omaha,  NE  68179. 

Decided:  May  27,  1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vemoa  A.  Wiliiams, 

Secretary. 

[FR  Doc.  97-14588  Filed  6-3-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  AB-103  (Sut>-No.  11X)] 


The  K/i'^sas  C 
CotT\P'i'  r      '^r. 
in  Hempsieac! 
Counties,  AR 


southern  Railway 
ao-  merit  Exemption — 
Mavette  and  Columbia 


The  Kansas  City  Southern  Railway 
Company  (KCS)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
42.78-mile  line  of  railroad  between 
milepost  4.00  at  or  near  Hope,  and 
milepost  46.78  at  the  Arkansas- 
Louisiana  State  Line,  in  Hempstead, 
Lafayette  and  Columbia  Counties,  AR. 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  71860  and  71861. 

KCS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  There  is  no  overhead 
traffic  on  the  line;  (3)  No  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  The 
requirements  at  49  CFR  1105,7 
(environmental  ref>orts),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d} 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  4, 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 


OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29 '  must  be  filed  by  June  16, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  June  24, 1997, 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  N.W.,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  F.  McFarland, 
Jr.,  McFarland  and  Herman,  20  North 
Wacker  Drive,  Suite  1330,  Chicago,  IL 
60606-2902. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

J^CS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA  j  will 
issue  an  environmental  assessment  (EA) 
by  June  9, 1997.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  KCS  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
KCS's  filing  of  a  notice  of 
consummation  by  Jime  4,  1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  May  28, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williuns, 
Secretary. 

(FR  Doc.  97-14587  Filed  6-3-97;  8:45  am) 
8IUJNG  CODE  4915-00-P 

^Each  offer  of  financial  Asistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  10O2.2(f)(25). 

^The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 
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DEPARTMErrr  OF  THE  TREASURY 

[Treasury  Directive  16-14] 

Debt  Collection  Improvement  Act  of 
1996 — Waiver  of  the  Requirements  of  5 
U.S.C.  552a  (o)  and  (p)  for 
Administrative  Offset 

Dated:  May  28,  1997. 

1.  Delegation.  By  virtue  of  the 
authority  granted  to  the  Fiscal  Assistant 
Secretary  by  Treasury  Order  (TO)  101- 
05,  this  Directive  delegates  to  the 
Commissioner,  Financial  Management 
Service,  the  authority  vested  in  the 
Secretary  of  the  Treasury  by  31  U.S.C. 

§  3716(0  to  waive  the  requirements  of  5 
U.S.C.  §§  552a  (o)  and  (p)  for 
administrative  offset  upon  written 
certification  by  the  head  of  an  agency<or 
State  seeking  to  collect  a  claim  that  the 
requirements  of  31  U.S.C.  §  3716(a)  have 
been  met. 

2.  Redelegation.  The  Commissioner, 
Financial  Management  Service,  may 
redelegate  this  authority  in  writing  to 
officials  within  the  Financial 
Management  Service,  and  it  may  be 
exercised  in  the  individual  capacity  and 
under  the  individual  title  of  each 
official  receiving  such  authority. 

3.  Authorities. 

a.  Section  31001(e)  of  the  Debt 
Collection  Improvement  Act  of  1996, 
Public  Law  104-134  (110  Stat.  1321-358 
et  seq.],  codified  at  31  U.S.C.  §  3716(f). 

b.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

4.  Referemce.  See  Treasury  Directive 
25-06,  "The  Treasury  Data  Integrity 
Board,"  regarding  the  responsibility  of 
the  Treasiuy  Data  Integrity  Board  for 
oversight  and  coordination  of  computer 
matching  programs. 

5.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

6.  Office  of  Primary  Interest.  Office  of 
the  Commissioner,  Financial 
Management  Service. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

IFR  Doc.  97-14538  Filed  6-3-97;  8:45  am] 

MLUNQ  CODE  4«10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Usual  and  Customary  Business  Records 
Relating  to  Tax-Free  Alcohol. 
DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Steve  Simon, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8183. 

SUPPLEMENTARY  INFOftMADON: 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Tax-Free  Alcohol. 

OMB  Number:  1512-0334. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5150/3. 

Abstract:  Tax-free  alcohol  is  used  for 
nonbeverage  purposes  by  educational 
organizations,  hospitals,  laboratories, 
etc.  The  use  of  alcohol  free  of  tax  is 
regulated  to  prevent  illegal  diversion  to 
taxable  beverage  use.  Records  maintain 
spirits  accountability  and  protect  tax 
revenue  and  public  safety.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions.  Federal  Government,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents:' 
4,560. 


Estimated  Time  Per  Respondent:  The 
recordkeeping  requirement  involves 
usual  and  customary  business  records 
only;  therefore,  there  is  no  burden 
imposed  on  the  respondent. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiaology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated;  May  27, 1997. 
John  W.  Magaw, 

Director. 

[FR  Doc.  97-14562  Filed  6-3-97;  8:45  am) 

BtLUNO  COO€  4«10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Tobacco  Products  Manufacturers — 
Records  of  Operations. 


UMI 


Federal  Regii»lti   /  Vol.  62,  No.  107  /  Wednesday,  June  4,  1997  /  Notices 


30669 


DATES:  Written  comments  should  be 
received  on  or  before  August  4, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8181. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Tobacco  Products 
Manufacturers — Records  of  Operations. 

OMB  Number:  1512-0358. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5210/1. 

Abstract:  Tobacco  manufacturers 
must  maintain  a  system  of  records  that 
provide  accountability  over  tobacco 
products  received  and  produced.  The 
information  collection  is  needed  to 
ensure  tobacco  transactions  can  be 
traced  and  ensure  that  tax  liabilities 
have  been  totally  satisfied.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  The  only  change  to 
this  information  collection  is  an 
increase  in  burden  hours  due  to  a 
recalculation  of  the  number  of 
respondents. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
108. 

Estimated  Time  Per  Respondent:  150 
hours  per  year. 

Estimated  Total  Armual  Burden 
Hours:  16,200. 

V  .»{•  upst  for  Comments 

comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27.  1997. 
John  W.  Magaw, 
Director 

[FR  Doc.  97-14563  Filed  6-3-97;  8:45  am) 
BILLING  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Statement  of  Process — Marking  of 
Plastic  Explosives  for  the  Purpose  of 
Detection. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gail  Hosey  Davis, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8310. 

SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Process — Marking 
of  Plastic  Explosives  for  the  Purpose  of 
Detection. 

OMB  Number:  1512-0539. 

Abstract:  The  information  contained 
in  the  statement  of  process  is  required 
to  ensure  compliance  with  the 
provisions  of  Public  Law  104-132.  This 
information  will  be  used  to  ensure  that 
plastic  explosives  contain  a  detection 
agent  as  required  by  law.  The  record 


retention  requirement  for  this 
information  collection  is  20  years. 

Current  Actions:  The  only  change  to 
this  information  collection  is  a  decrease 
in  burden  hours  due  to  an  error  of 
calculation  in  the  previous  submission. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Numl>er  of  Respondents:  8. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  16. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27, 1997. 
John  W.  Magaw, 
Director. 
(FR  Doc.  97-14564  Filed  6-3-97;  8:45  am] 

BILLJNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
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the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Tobacco  Products  Importer  or 
Manufacturer — Records  of  Large  Cigar 
Wholesale  Prices. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226.  (202)  927- 
8181. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Products  Importer  or 
Manufacturer — Records  of  Large  Cigar 
Wholesale  Prices. 

OMB  Number:  1512-0368. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5230/1. 

Abstract:  This  information  collection 
is  used  by  tobacco  products  importers  or 
manufacturers  who  import  or  make 
large  cigars.  Records  are  needed  to 
verify  wholesale  prices  of  those  cigars 
and  tax  is  based  on  those  prices.  The 
collection  also  ensures  that  all  tax 
revenues  due  to  the  government  are 
collected.  The  record  retention  period 
for  this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Time  Per  Respondent:  2 
hours  and  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  252. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27.  1997. 
John  W.  Magaw, 

Director. 

|FR  Doc.  97-14565  Filed  6-3-97;  8:45  am) 

BILUNG  COOE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is  , 
soliciting  comments  concerning  the 
Notice  of  Removal  of  Tobacco  Products, 
Cigarette  Papers,  or  Cigarette  Tubes. 
DATES:  Written  comments  should  be 
received  on  or  before  August  4.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
Washington,  DC  20226,  (202)  927-8181. 

SUPPLEMENTARY  INFORMATTON: 

Title:  Notice  of  Removal  of  Tobacco 
Products,  Cigarette  Papers,  or  Cigarette 
Tubes. 

OMB  Number:  1512-0119. 

Form  Number:  ATF  F  2149/2150 
(5200.14). 

Abstract:  Tobacco  manufacturers  or 
export  warehouse  proprietors  are  liable 
for  tax  on  tobacco  products  removed 


from  their  premises.  Tobacco  products, 
cigarette  papers  and  tubes  may  be 
removed  without  payment  of  tax  for 
special  purposes.  This  form  verifies 
these  removals.  The  record  retention 
requirement  for  this  information 
collection  is  3  years  after  the  close  of  the 
year  in  which  evidence  of  clearance  or 
delivery  was  received. 

Current  Actions:  There  is  a  change  in 
burden  hours  due  to  a  decrease  in  the 
number  of  respondents.  A  change  to 
U.S.  Customs  regulations  provides  for 
duty  free  stores  which  may  receive  non 
tax  paid  cigarettes  directly  from 
manufacturers  or  export  warehouses. 
This  programatic  change  necessitated  a 
change  to  ATF  F  2149/2150  (5200.14)  to 
allow  for  reporting  of  this  transaction. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
221. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  18.225. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27, 1997. 
John  W.  Magaw, 

Director. 

[PR  Doc.  97-14566  Filed  6-3-97;  8:45  ami 
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S  .^e,3c  of  Alcohol,  Tobacco  and 
Ti  rearms 

ProDcsed  Collection;  Comment 

Requt-t.: 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Inventory — Manufacturer  of  Tobacco 
Products. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226,  (202)  927- 
8181. 

SUPPLEM  £  "<  ■  A  ~  •    N  t  C  H  M ATION: 

Title:  Inventory — Manufacturer  of 
Tobacco  Products. 

OMB  Number:  1512-0162. 

Form  Number:  ATF  F  3067  (5210.9). 

Abstract:  ATF  F  3067  (5210.9)  is  used 
by  tobacco  product  manufacturers  to 
record  inventories  that  are  required  by 
law.  This  form  provides  a  uniform 
format  for  recording  inventories  and 
establishes  tax  liability  on  tobacco 
products  enabling  ATF  to  determine 
that  correct  taxes  have  been  or  will  he 
paid.  The  record  retention  requirement 
for  this  information  collection  is  3  years 
after  the  close  of  the  year  for  which 
inventories  and  reports  are  filed. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
34. 


Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  \7Q. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27, 1997. 
John  W.  Magaw, 
Director. 
[PR  Doc.  97-14567  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Letterhead  Applications  and  Notices 
Relating  to  Denatured  Spirits. 
DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes,  650 


Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Tami  Light.  Wine. 
Beer  and  Spirits  Regulations  Branch. 
650  Massachusetts  Avenue.  NW., 
Washington.  DC  20226.  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Denatured  Spirits. 

OMB  Number:  1512-0336. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5150/2. 

Abstract:  Denatured  spirits  are  used 
for  nonbeverage  industrial  purposes  in 
the  manufacture  of  personal  and 
household  products.  Permits  and 
applications  control  the  authorized  use 
and  flow.  Tax  revenue  and  public  safety 
is  protected.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes. 

Type  o/fleWew;  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3111. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1556. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  27, 1997. 
John  W.  Magaw, 
Director. 

|FR  Doc.  97-14568  Filed  6-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

rr.D.  97-43] 

Revocation  of  Customs  Broiler  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

summary:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641.  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  with  prejudice. 


Port 

Individual 

License 
No. 

New  York  ... 

Mark  V  Custom- 
house Brokers, 
Inc. 

9719 

Dated:  May  23.  1997. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  97-14504  Filed  6-3-97;  8:45  am) 
BILUNOCOOC  4a20-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-42] 

Revocation  of  Customs  Brolter  License 

AQENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Broker  Ucense  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74).  canceled  the  following 
Customs  broker  Ucense  without 
prejudice. 


Port 

Individual 

Lrcense 
No. 

Chicago  

New  Yori<  ... 
New  York  ... 

ASG  Forwarding, 
Inc. 

Joseph  DiSano  

Albert  Weber 

5898 

2567 
2245 

Seattle  

Seattle  

Motxie  

Alexandrer  M. 

Bryce.  Jr. 
Susanne  J.  Theuer 
Steve  Mace 

2668 

6767 
12254 

St  Louis  .... 

Ruth  M.  Stewart, 
C.H.B. 

388.'^ 

Dated:  May  23, 1997. 
Philip  Melzger, 

Director,  Trade  Compliance. 

[FR  Doc.  97-14503  Filed  6-3-97;  8:45  am) 

SILUNQ  COO€  482<M)2-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-44] 

Revocation  of  Customs  Brolter  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  number  was  erroneously 
included  in  a  Ust  of  revoked  Customs 
brokers  licenses.  License  7114,  issued  in 
the  Los  Angeles  Customs  port,  remains 
a  vahd  Ucense. 

Abraham  Shiepe — 7114 

Dated:  May  23, 1997. 
Philip  Metzger, 
Director.  Tmde  Compliance. 
|FR  Doc.  97-14505  Filed  6-3-97;  8:45  am] 
BiLUNO  COOE  4«2(Mn-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Procedures  If  ttie  Generalized  System 
of  Preferences  Program  Expires 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  Generalized  System  of 
Preferences  (GSP)  is  a  preferential  trade 
program  that  allows  eligible  products  of 
many  developing  countries  to  enter  the 
United  States  duty-free.  The  GSP  is 
currently  scheduled  to  expire  at 
midnight  on  May  31,  1997,  imless  its 
provisions  are  extended  by  Congress. 
This  document  provides  notice  to 
importers  that  claims  for  duty-free 
treatment  under  the  GSP  may  not  be 
made  for  merchandise  entered  or 
withdrawn  from  a  warehouse  on  or  after 
June  1,  1997,  if  the  program  is  not 
extended  before  that  date.  The 
document  also  sets  forth  mechanisms  to 
faciUtate  refunds,  if  the  GSP  is  renewed 
retroactively. 

DATES:  The  plan  set  forth  in  this 
document  will  become  effective  as  of 
June  1,  1997,  if  Congress  does  not    ' 
extend  the  GSP  program  before  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  questions  relating  to  the 
Automated  Commercial  System: 


Arthur  Versich,  Office  of  Automated 
Commercial  System,  202-927-1042. 

For  general  operational  questions: 
Formal  entries 

John  Pierce,  202-927-1249 
Liformal  entries 

Thomas  Wygant,  202-927-1167 
Mail  entries 

Dan  Norman,  202-927-0542 
Passenger  claims 

Robert  Jacksta.  202-927-1311 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  501  of  the  Trade  Act  of  1974 
(the  Act),  as  amended  (19  U.S.C.  2461) 
authorizes  the  President  to  establish  a 
Generalized  System  of  Preferences 
(GSP)  to  provide  duty-free  treatment  for 
eligible  articles  imported  from 
designated  beneficiary  countries. 
Beneficiary  developing  countries  and 
articles  eligible  for  duty-free  treatment 
imder  the  GSP  are  designated  by  the 
President  by  Presidential  Proclamation 
in  accordance  with  sections  502(a)  and 
503(a)  of  the  Act  (19  U.S.C.  2462(a)  and 
2463(a)).  Pursuant  to  19  U.S.C.  2465(a), 
as  amended  by  the  GSP  Renewal  Act  of 
1996  (the  Act,  Pub.L.  104-188.  110  Stat. 
1775.  at  Stat.  1917).  duty-free  treatment 
under  the  GSP  is  presently  scheduled  to 
expire  on  May  31,  1997. 

Congress  is  ciirrently  considering 
whether  to  extend  the  GSP  program.  If 
legislation  is  enacted  but  does  not 
become  law  before  the  GSP  expires, 
language  may  be  included  that  would 
renew  the  GSP  retroactively  to  the  date 
of  its  presently  scheduled  expiration 
and  Customs  will  need  to  reliquidate 
numerous  entries  to  make  refunds  of 
duties  collected.  However,  if  Congress 
does  not  pass  legislation  renewing  the 
GSP  before  midnight.  May  31.  1997.  no 
claims  for  duty-free  treatment  under  the 
program  may  be  allowed  on  entries 
made  after  that  time. 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 
numerous  reliquidations  would  have  on 
both  importers  and  Customs.  Customs 
has  developed  a  mechanism  to  faciUtate 
refunds,  should  GSP  be  renewed 
retroactively.  Set  forth  below  is  Customs 
plan  that  will  be  implemented  on  June 
1, 1997,  if  the  GSP  has  not  been 
extended  by  that  date. 

Formal  Entries 

Claims — Duties  Must  Be  Deposited 

No  claims  for  duty-free  treatment 
under  the  GSP  may  be  made  for 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consimiption  on  or 
after  June  1.  1997.  Duties  at  the  most- 
favored-nation  rate  must  be  deposited, 
or  a  clahn  may  be  made  under  another 


UMI 


teaerai  Register  /  Vol.  62,  No.  107  /  Wednesday,  June  4,  1997  /  Notices 


30673 


preferential  program  for  which  the 
merchandise  may  qualify  (for  example, 
the  Andean  Trade  Preference  Act  or  the 
Caribbean  Basin  Economic  Recovery 
Act). 

While  estimated  duties  must  be 
deposited,  all  filers  who  file  entry 
summaries  through  the  Automated 
Broker  Interface  (ABI)  may  continue  to 
file  using  the  Special  Program  Indicator 
(SPI)  for  the  GSP  (the  letter  "A")  as  a 
prefix  to  the  tariff  number  for  all 
merchandise  that  would  have  qualified 
for  the  GSP  if  the  GSP  were  still  in 
effect.  Customs  Automated  Commercial 
System  (ACS)  will  be  reprogrammed  to 
accept  the  SPI  "A"  with  the  payment  of 
duty. 

Filers  using  the  ABI  may  reprogram 
their  software  so  that  the  SPI  "A"  can 
still  be  used  as  a  prefix  to  the  tariff 
number,  but  with  the  payment  of  duty. 
While  reprogramming  is  strictly 
voluntary,  continued  usp  of  the  SPI  "A" 
has  some  benefits.  One  benefit  of 
continued  use  of  the  SPI  "A"  is  that  the 
filer  will  not  have  to  write  a  letter  to 
Customs  requesting  a  refund  if  the  GSP 
is  renewed  with  retroactive  effect.  Use 
of  the  SPI  "A"  will  enable  Customs  to 
identify  affected  line  items  and  refund 
duties  without  a  written  request  from 
the  importer.  In  otJier  words,  after  May 
31,  1997,  the  SPI  "A"  will  constitute  an 
importer's  request  for  a  refund  of  duties 
paid  for  GSP  line  items,  should  GSP 
renewal  be  retroactive.  Other  benefits 
are  that  ACS  will  perform  its  usual  edits 
on  the  information  transmitted  by  the 
filer,  thereby  ensuring  that  GSP  claims 
are  for  acceptable  country/tariff 
combinations  and  eliminating  the  need 
for  numerous  statistical  corrections. 

This  plan  was  used  when  the  GSP 
expired  on  September  30,  1994,  and  was 
later  renewed  with  retroactive  effect  and 
again  when  the  GSP  expired  on  July  31, 
1995,  and  was  later  renewed  with 
retroactive  effect. 

If  the  GSP  expires,  the  Customs 
Headquarters-developed  computer 
program  will  refund  all  duties  deposited 
for  imports  that  otherwise  would  have 
been  eligible  for  GSP  duty-free 
treatment  if  the  GSP  is  later  renewed 
with  retroactive  effect.  The  computer 
program  will  identify  those  entries  filed 
through  the  Automated  Broker  Interface 
(ABI)  using  the  SPI  "A"  and  will  be  able 
to  process  most  refunds  without 
requiring  further  action  by  ABI  filers. 

Filers  who  do  not  wish  to  reprogram 
will  be  required  to  request  refunds 
identifying  the  affected  entry  numbers 
in  wrriting  if  the  GSP  is  renewed 
retroactively. 

ABI  filers  continuing  to  use  the  SPI 
"A"  may  use  it  as  they  do  now  (for 


example,  for  warehouse  entries  and  for 
formal  consumption  entries). 

Importers  may  not  use  the  SPI  "A"  if 
they  intend  to  later  claim  drawback.  Use 
of  the  SPI  "A"  is  the  importer's 
indication  that  he  wishes  to  receive  a 
refund  if  the  GSP  is  renewed 
retroactively.  To  claim  both  this  refund 
and  drawback  would  be  to  request  a 
refund  in  excess  of  duties  actually 
deposited.  Importers  who  are  unsure  as 
to  whether  they  will  claim  drawback  are 
advised  not  to  use  the  SPI  "A".  If  the 
GSP  is  renewed  retroactively,  and  they 
have  not  yet  claimed  drawback,  they 
may  request  a  refund  by  writing  to  the 
port  director  at  the  port  of  entry.  If  the 
GSP  is  not  renewed  retroactively,  they 
will  still  have  the  option  of  filing  a 
drawback  entry. 

Continued  use  of  the  SPI  "A"  is  not 
available  to  non-ABI  filers. 

Statistics 

For  statistical  purposes,  ACS  will 
internally  convert  any  SPI  "A" 
transmitted  via  ABI  after  May  31, 1997, 
into  a  SPI  "Q".  If  the  GSP  is  renewed 
retroactively  to  that  date.  Census  will 
convert  all  "Q"  statistics  into  "A" 
statistics,  thereby  ensuring  that  next 
year's  competitive  need  limitations 
under  the  GSP  are  accurate.  This  will 
also  vastly  reduce  the  number  of 
statistical  corrections  that  would  have  to 
be  done  by  import  specialists. 

Refunds 

If  the  GSP  is  renewed  with  retroactive 
effect.  Customs  will  reliquidate  all 
affected  ABI  entry  summaries  with  a 
refund  for  the  GSP  line  items.  Field 
locations  shall  not  issue  GSP  refunds 
except  as  instructed  to  do  so  by  Customs 
Headquarters. 

If  a  filer  files  an  ABI  entry  summary 
with  the  SPI  "A",  no  further  action  will 
need  to  be  taken  by  the  filer  to  request 
a  refund;  filing  with  the  SPI  "A" 
constitutes  a  valid  claim  for  a  refund. 
Refunds  for  summaries  filed  without  the 
SPI  "A"  must  be  requested  in  writing. 
Instructions  on  how  to  request  a  refund 
in  writing  will  be  issued  if  the  GSP  is 
renewed  with  retroactive  effect 

Informal  Entries 

Refunds  on  informal  entries  filed  via 
ABI  on  a  Customs  Form  7501  with  the 
SPI  "A"  will  be  processed  in  accordance 
with  the  procedures  outlined  above. 

Baggage  Declarations  and  Non-ABI 
Informals 

When  merchandise  is  presented  for 
clearance,  travelers  and  importers  will 
be  advised  verbally  or  by  a  written 
notice  that  they  may  be  eligible  for  a 
refund  of  GSP  duties. 


Travelers/importers  may  write  a 
statement  directly  on  their  Customs 
declarations  (CF  6059B)  or  informal 
entries  (CF  363  or  CF  7501)  indicating 
their  desire  for  a  refund.  If  GSP  duty- 
free status  is  reenacted  with  a 
retroactive  provision,  no  further  action 
to  obtain  a  refund  will  be  required  on 
the  part  of  the  importer  who  has  written 
such  a  statement.  Failure  to  request  a 
refund  in  this  manner  does  not  preclude 
them  from  making  a  timely  written 
request  in  the  futm^. 

Mail  Entries 

A  written  notice  will  be  sent  to  the 
addressees  writh  the  CF  3419A  (Mail 
Entry)  informing  them  that  they  may  be 
eligible  for  a  refund  of  GSP  duties. 

The  addressees  may  submit  a  claim 
requesting  a  refund  of  GSP  duties  and 
return  it,  along  with  a  copy  of  the  CF 
34 19 A  to  the  appropriate  International 
Mail  Branch  (address  listed  on  bottom 
right  hand  comer  of  CF  3419A).  It  is 
essential  that  a  copy  of  the  CF  341 9 A  be 
included  as  this  will  be  the  only  method 
of  identifying  GSP  products  and 
ensuring  that  duties  and  fees  have  been 
paid. 

Dated:  May  30.  1997. 
A.W.  Tennant, 

Field  Operations  Acting  Assistant 
Commissioner. 

[PR  Doc.  97-14539  Filed  6-3-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 


Internal  Revenue  Service 


,> 


Proposed  Collection;  Comment  I 
Request  for  Revenue  Procedure  97-29 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SiiMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-29,  Model 
Amendments  and  Prototype  Programs 
for  Simple  IRAs. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4, 1997  to 
be  asstu^  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Model  Amendments  and 
Prototype  Program  for  SIMPLE  IRAs. 

OMB  Number:  1545-1543. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-29. 

Abstract:  The  revenue  procedure  (1) 
provides  a  model  amendment  that  may 
be  used  prior  to  January  1.  1999,  by  a 
sponsor  of  a  prototype  IRA,  (2)  provides 
guidance  to  drafters  of  prototype 
SIMPLE  IRAs  on  obtaining  opinion 
letters,  (3)  provides  permissive 
amendments  to  sponsors  of  nonSIMPLE 
IRAs,  (4)  announces  the  opening  of  a 
prototype  program  for  SIMPLE  IRA 
Plans,  and  (5)  provides  transitional 
relief  for  users  of  SIMPLE  IRAs  and 
SIMPLE  IRA  Plans  that  have  not  been 
approved  by  the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  (^Respondents: 
3,205. 

Estimated  Time  Per  Respondent:  8 
hours,  4  minutes. 

Estimated  Total  Annual  Burden 
Hours:  25.870. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infompation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  29.  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-14589  Filed  6-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8633 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8633,  Application  to  Participate  in  the 
Electronic  Filing  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPtEMENTARY  INFORMATION: 

Tj(7e:  Application  to  Participate  in  the 
Electronic  Filing  Program. 
OMB  Number:  1545-0991. 


Form  Number:  Form  8633. 

Abstract:  Form  8633  is  used  by  tax 
preparers,  electronic  return  collectors, 
software  firms,  service  bureaus  and 
electronic  transmitters  as  an  application 
to  participate  in  the  electronic  Hling 
program  covering  individual  income  tax 
returns. 

Current  Actions:  On  page  1  of  Form 
8633,  lines  le,  If,  Ig,  Ih,  li.  and  Ij  were 
deleted  because  the  information  was  no 
longer  needed. 

On  page  3.  "When  to  File",  the 
application  period  to  apply  for 
participation  in  the  Electronic  Filing 
Program  has  changed  from  August  1 
through  December  2  to  September  2 
through  December  1  for  1997.  "Where  to 
File"  has  been  revised  to  show  that  all 
applications  should  be  mailed  to  the 
Andover  Service  Center. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  50.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  (  orn  ^its 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  29, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  97-14590  Filed  &-3-97;  8:45  am) 
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tnierna-  s^evenu*-'  Senfice 

Proposed  CoMection   Comment 
Request  fo-- Por-^  -'20   Schedule  D, 
Scheas.,le  n   gnd  Scfied'j'p  •^" 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120,  U.S.  Corporation  Income  Tax 
Return,  Schedule  D,  Capital  Gains  and 
Losses,  Schedule  H,  Section  280H 
Limitations  for  a  Personal  Service 
Corporation  (PSC),  and  Schedule  PH, 
U.S.  Personal  Holding  Company  (PHC) 
Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  1997  to 
be  assured  of  consideration. 
ADoaesStS:  Direct  all  written  comments 
lu  wojiiLK  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.  Washington,  DC  20224. 


SUP'^-HVL^'' A3- 


SMATION: 


Title:  1120,  U.S.  Corporation  Income 
Tax  Return,  Schedule  D,  Capital  Gains 
and  Losses,  Schedule  H,  Section  280H 
Limitations  for  a  Personal  Service 
Corporation  (PSC),  and  Schedule  PH, 
U.S.  Personal  Holding  Company  (PHC) 
Tax. 

Oh4B  Number:  1545-0123. 

Form  Number:  1120,  Schedule  D, 
Schedule  H,  and  Schedule  PH. 


Abstract:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale  of 
capital  assets.  Schedule  H  (Form  1120) 
is  used  by  personal  service  corporations 
to  determine  if  they  have  met  the 
minimum  distribution  requirements  of 
Internal  Revenue  Code  section  280H. 
Schedule  PH  (Form  1120)  is  used  by 
personal  holding  companies  to  compute 
their  tax  liability. 

Current  Actions:  On  the  balance  sheet 
(Schedule  L,  Form  1120),  a  new  line 
was  added  for  adjustments  to 
shareholders'  equity.  These  adjustments 
include  unrealized  gains  and  losses  on 
securities  held  available  for  sale,  foreign 
currency  translation  adjustments,  excess 
of  additional  pension  liability  over 
unrecognized  prior  service  cost,  and 
compensation  related  to  employee  stock 
award  plans. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
2,462,931. 

Estimated  Time  Per  Respondent:  196 
hr.,  8  min. 

Estimated  Total  Annual  Burden 
Hours;  483,052,775. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vadid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  29. 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  97-14591  Filed  6-3-97;  8:45  am) 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel,  Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 

Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATE:  The  meeting  will  be  held  June  25, 
1997. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on  June 
25,  1997,  in  Room  224  beginning  at  10 
a.m..  Aerospace  Center  Building,  901  D 
Street,  SW.,  Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS:4  901  D  Street, 
SW,  Washington,  DC  20024.  Telephone 
(202)  401-4128,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  June  25, 
1997,  in  Room  224  beginning  at  10  a.m.. 
Aerospace  Center  Building,  901  D 
Street,  SW.,  Washington,  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3).  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 


JUb~t» 


Fpderal  Rpoi^fpr  /  Vol.  62.  No.  107  /  Wednesday,  June  4,  1997  /  Notices 


12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  Chapter  6). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-14592  Filed  6-3-97;  8:45  am) 
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DEPAP-MFMT  OF  HEALTH  AND 
MUM  AN  SFRVICES 

Food  and  Drug  Administration 

21  CFR  Part  111 
[Docket  No.  95N-0304] 
RIN0901-AA59 

Dietary  Supplements  Containing 
Ephedrine  Alkaloids 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
make  a  finding,  which  will  have  the 
force  and  effect  of  law,  that  a  dietary 
supplement  is  adulterated  if  it  contains 
8  milligrams  (mg)  or  more  of  ephedrine 
alkaloids  per  serving,  or  if  its  labeling 
suggests  or  recommends  conditions  of 
use  that  would  result  in  intake  of  8  mg 
or  more  in  a  6-hour  period  or  a  total 
daily  intake  of  24  mg  or  more  of 
ephedrine  alkaloids;  require  that  the 
label  of  dietary  supplements  that 
contain  ephedrine  alkaloids  state  "Do 
not  use  this  product  for  more  than  7 
days";  prohibit  the  use  of  ephedrine 
alkaloids  with  ingredients,  or  with 
ingredients  that  contain  substances,  that 
have  a  known  stimulant  effect  (e.g., 
sources  of  caffeine  or  yohimbine), 
which  may  interact  with  ephedrine 
alkaloids;  prohibit  labeling  claims  that 
require  long-term  intake  to  achieve  the 
purported  effect  (e.g.,  weight  loss  and 
body  building);  require  a  statement  in 
conjunction  with  claims  that  encourage 
short-term  excessive  intake  to  enhance 
the  purported  effect  (e.g.,  energy)  that 
"Taking  more  than  the  recommended 
serving  may  result  in  heart  attack, 
stroke,  seizure  or  death";  and  require 
specific  warning  statements  to  appear 
on  product  labels.  FDA  is  proposing 
these  actions  in  response  to  serious 
illnesses  and  injuries,  including 
multiple  deaths,  associated  with  the  use 
of  dietary  supplement  products  that 
contain  ephedrine  alkaloids  and  the 


agency's  investigations  and  analyses  of 
these  illnesses  and  injuries.  FDA  is  also 
incorporating  by  reference  its 
Laboratory  Information  Bulletin  (LIB) 
No.  4053,  that  FDA  will  use  in 
determining  the  level  of  ephedrine 
alkaloids  in  a  dietary  supplement. 
DATES:  Written  comments  by  August  18, 
1997.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effective  180  days  after 
date  of  publication  of  the  final  rule. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  analytical  method 
LIB  No.  4053  to  the  Director,  Office  of 
Constituent  Operations,  Industry 
Activities  Staff  (HFS-565),  Food  and 
Drug  Administration,  200  C  St.  SW.,  rm. 
5827,  Washington,  DC  20204.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12410  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
analytical  method  LIB  No.  4053. 
redacted  adverse  event  reports  (AER's) 
associated  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids  as  well  as  copies  of  any 
accompanying  medical  records,  and 
tw:eived  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  C.  Binzer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202^01-9859,  FAX  202-260-8957,  or 
E-mail  M2B@FDACF.SSW.DHHS.GGV. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Characteristics  of  Ephedrine 
Alkaloids 

Dietary  supplements  containing 
ephedrine  alkaloids  are  widely  sold  in 


the  United  States  (Refs.  1  through  3). 
The  ingredient  sources  of  the  ephedrine 
alkaloids  include  raw  botanicals  and 
extracts  from  botanical  sources.  Ma 
huang.  Ephedra,  Chinese  Ephedra,  and 
epitonin  are  several  names  used  for 
botanical  products,  primarily  from 
Ephedra  sinica  Stapf,  E.  equistestina 
Bunge,  E.  intermedia  var.  tibetica  Stapf 
and  E.  distachya  L.  (the  Ephedras),  that 
are  sources  of  ephedrine  alkaloids. 
These  alkaloids,  ephedrine, 
pseudoephedrine,  norpseudoephedrine, 
norephedrine,  methylephedrine, 
methylpseudoephedrine,  and  related 
alkaloids,  are  naturally  occurring 
chemical  stimulants  (Refs.  4  through  8). 
Although  the  proportions  of  the  various 
ephedrine  alkaloids  in  botanical  species 
vary  from  one  species  to  another,  in 
most  species  used  commercially, 
ephedrine  is  the  most  predominant 
alkaloid. 

The  ephedrine  and  related  alkaloids 
are  amphetamine-like  compounds.  They 
exhibit  some  common  types  of  effects 
but  vary  in  the  relative  intensity  of  these 
effects  (Table  1)  (Refs.  5,  6,  and  9 
through  15).  For  example,  ephedrine  is 
a  cardiovascular  system  (CVS)  and 
nervous  system  (NS)  stimulant. 
Pseudoephedrine  has  some  CVS  and  NS 
stimulatory  effects  but  is  less  potent 
than  ephedrine.  Norephedrine  (also 
called  phenylpropanolamine)  is  similar 
to  ephedrine  in  its  NS  stimulant  effects 
but  has  fewer  CVS  stimulant  effects  than 
ephedrine  (Refs.  12  and  16  through  18). 
Although  norephedrine  is  often  a  minor 
ephedrine  alkaloid  constituent,  in 
humans  it  can  be  produced  from 
ingested  ephedrine  through  normal 
metabolic  processes  (Refs.  9,  19,  and 
20).  Thus,  its  presence  in  body  tissues 
and  fluids  may  be  detected,  and  its 
physiological  effects  can  occur,  even  if 
norephedrine  is  not  contained  in 
meaningful  amounts  in  the  original 
supplement  product.  Data  on  the  other 
ephedrine  alkaloids  and  related 
alkaloids  are  limited,  and  thus  their 
physiological  and  pharmacological 
effects  are  largely  unknown  (Ref.  15). 


TABLE  1  .—Patterns  of  Signs  and  Symptoms  Associated  With  Dietary  Supplements  Containing  Ephedrine 

Alkaloids 


Organ/system  involved 


Cardiovascular  system 


Nervous  system 


Gastrointestinal  (Gl) 


Clinical  significance 

Serious 

Less  clinically  significant  .... 
Serious  

Less  clinically  significant  .... 

Serious  

Less  clinically  significant  .... 


Signs  and  symptoms 


Dysrhythmias,  severe  hypertension,  cardiac  arrest,  angina,  myocardial  infarction, 

and  stroke ' 
Tachycardia,  mild  hypertension,  palpitations. 
Psychosis,  suicidal,  altered  or  loss  of  consciousness  (including  disorientation  or 

confusion),  and  seizures. 

Anxiety,  nervousness,  tremor,  hyperactivity,  insomnia,  altered  behavior,  memory 

changes. 
Altered  serum  enzymes,  hepatitis. 
Gl  distress  (nausea,  vomiting,  diarrhea,  constipation). 
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Table  1  .—Patterns  of  Signs  and  Symptoms  Associated  With  Dietary  Supplements  Containing  Ephedrine 

Alkaloids — Continued 


Organ/system  involved 

Clinical  significance 

Signs  and  symptoms 

Dermatologic  

General  manifestations  

Serious  

Less  clinically  significant  .... 

Exfoliative  dermatitis. 

Nonspecific  rashes. 

Numbness,  tingling,  dizziness,  fatigue,  lethargy,  weakness. 

^  For  the  purposes  of  this  document,  strokes  (i.e.,  cerebrovascular  accidents)  are  considered  to  be  related  to  the  cardiovascular  system,  be- 
cause predisposing  or  inciting  factors  include  hypertension,  dysrhythmias  and  ischemia,  although  it  is  recognized  that  the  consequences  attect 
the  central  nervous  system. 


)L 


B.  The' Availability  of  Ephedrine 
Alkaloids 

To  determine  the  types  of  ephedrine 
alkaloid-containing  dietary  supplements 
available  in  the  marketplace,  the  agency 
has  collected  over  125  dietary 
supplement  products  labeled  as 
containing  a  known  source  of  ephedrine 
alkaloids  during  the  past  2  years  (Refs. 
1  and  2).  These  products  show  that 
ephedrine  alkaloid-containing-dietary 
supplements  are  marketed  in  a  variety 
of  forms,  including  capsules,  tablets, 
powders,  and  liquids.  The  source  of  the 
ephedrine  alkaloids  in  these 
supplements  vary  from  the  Taw 
botanical  to  powdered  plant  material 
and  concentrated  extracts;  however, 
most  of  the  products  contain 
concentrated  extracts.  Although  FDA  is 
aware  that  some  companies  have 
changed  their  labeling  and  formulation 
since  the  market  review,  this  review  of 
the  marketplace  reflects  the  general 
contours  of  products  currently  sold  in 
the  United  States. 

Ephedrine  alkaloids  are  present  in 
some  products  as  a  single  ingredient, 
but  more  commonly,  they  are  combined 
with  other  ingredients,  including 
vitamins,  minerals,  amino  acids,  and 
other  botanicals  (Refs.  1,  2,  and  21). 
Most  of  the  dietary  supplements  that 
contain  an  ingredient  source  of  the 
ephedrine  alkaloids  also  contain 
between  6  and  20  other  ingredients. 
Some  of  these  other  ingredients  have 
known  or  suspected  physiological  and 
pharmacological  activities  that  have  the 
potential  for  interacting  with  the 
ephedrine  alkaloids  so  as  to  increase 
their  effects.  For  example,  the  majority 
of  dietary  supplements  containing 
ephedrine  alkaloids  also  contain  a 
source  of  xanthine  alkaloids  (e.g., 
cafi^eine),  another  stimulant  substance 
that  is  known  to  increase  the  effects  of 
ephedrine  alkaloids  (Refs.  7, 16,  22,  and 
23). 

Because  product  labels  do  not  usually 
provide  information  on  product 
composition  (Ref.  24),  and  there  are  no 
data  bases  containing  such  data,  FDA 
laboratories  analyzed  the  products 
collected  to  quantify  the  levels  of 
ephedrine  alkaloids  (Refs.  1,  2,  21,  and 


25).  Results  of  the  analyses  show  that 
these  products,  taking  into  account  the 
labeled  recommended  serving 
instructions,  are  likely  to  provide 
intakes  of  ephedrine  alkaloids  that  range 
from  below  the  detectible  limits  of 
FDA's  analytical  method  to  110  mg  per 
serving  (i.e.,  per  single  use)  (Refs.  1,  2, 
21.  25,  and  26).  Most  of  the  products, 
regardless  of  their  promoted  use,  had 
ephedrine  alkaloid  levels  at  or  above  10 
mg  per  serving. 

Many  of  the  dietary  supplement 
products  that  FDA  collected  were 
promoted  for  uses  such  as  weight  loss, 
body  building,  increased  energy, 
increased  mental  concentration, 
increased  sexual  sensations,  or  euphoria 
or  as  alternatives  to  illicit  street  drugs 
(Refs.  1,  2,  and  25).  The  majority  of  the 
products  collected  also  bore  warning 
statements  on  their  labels  (Refs.  1,  2, 
and  27).  The  warning  statements  varied 
from  general  precautions,  suggesting 
that  the  consumer  check  with  a  health 
care  professional  before  beginning  any 
diet  or  exercise  program,  to  more 
specific  warning  statements.  The  more 
specific  warning  statements  contained 
several  elements,  including  cautions 
that  the  consumer  not  use  the  product 
if  they  have  certain  diseases  or  health 
conditions  or  are  using  certain  drugs, 
and  to  stop  the  use  of  the  product  if  they 
develop  certain  symptoms  (Refs.  1,2, 
25,  and  27). 

C.  /Adverse  Events  Associated  With 
Ephedrine  Alkaloids 

Since  1993.  FDA  has  received  more 
than  800  reports  of  illnesses  and  injuries 
(AER's)  associated  with  the  use  of  more 
than  100  different  dietary  supplement 
products  that  contained,  or  were 
suspected  to  contain,  ephedrine 
alkaloids.  These  adverse  events  tended 
to  involve  CVS  effects  and  NS  effects. 
FDA  evaluated  the  AER's  showing  CVS 
and  NS  effects  and  found  that  the  single 
most  common  element  was  that  the 
products  contained,  or  were  thought  to 
contain,  a  source  of  ephedrine  alkaloids. 
Approximately  50  to  60  percent  of  the 
AER's  associated  with  use  of  dietary 
supplements  were  for  such  products. 


The  AER's  associated  with  the 
ephedrine  alkaloid-containing  products 
included  consistent  patterns  of  signs 
and  symptoms  among  both  otherwise 
healthy  individuals  and  those  with 
underlying  diseases  or  conditions. 
These  signs  and  symptoms  included 
rapid  and  irregular  heart  rhythms, 
increased  blood  pressure,  chest  pain, 
anxiety,  nervousness,  tremor, 
hyperactivity,  and  insomnia  (i.e., 
inability  or  difficulty  in  sleeping)  and 
were  associated  with  clinically 
significant  conditions,  including  heart 
attack,  stroke,  psychoses,  seizure,  and, 
in  a  few  cases,  death.  Many  of  these 
signs  and  symptoms  occiured  in  young 
adults  who  generally  would  not  have 
been  expected  to  t>e  at  high  risk  for  such 
conditions  (e.g.,  heart  attack  and  stroke). 
Many  adverse  events  were  reported  to 
occur  with  the  first  use  or  within  the 
first  2  weeks  of  use.  Although  the 
majority  occurred  in  women,  men  also 
reported  experiencing  adverse  events. 

The  nature  and  patterns  of  these 
AER's  are  consistent  with  the  known 
physiological  and  pharmacological 
effects  of  ephedrine  alkaloids  as 
described  in:  (1)  Pharmacology  texts  for 
single  ephedrine  alkaloid  products,  (2) 
case  reports  of  adverse  effects  from  the 
scientific  literature  related  to  the 
pharmaceutical  use  of  ephedrine 
alkaloids,  (3)  adverse  events  reported  in 
controlled  clinical  trials  using 
ephedrine  in  the  treatment  of  obesity, 
and  (4)  known  safety  concerns  with 
traditional  medical  uses  of  botanicals 
that  contain  ephedrine  alkaloids.  As  a 
result,  FDA  focused  its  investigation  on 
ephedrine  alkaloids  as  a  likely  factor  in 
the  rapidly  increasing  number  of  serious 
AER's  associated  with  the  use  of  dietary 
supplement  products. 

D.  Review  Activities 

The  growing  number  and  consistency 
of  reports  of  serious  adverse  events 
associated  with  a  wide  variety  of 
ephedrine  alkaloid-containing  dietary 
supplements,  and  the  virtual  absence  of 
publicly  available  safety  data  on  these 
supplements,  prompted  FDA  to  convene 
an  ad  hoc  Working  Group  of  its  Food 
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Advisory  Committee  (the  Working 
Group)  (Refs.  27  through  29). 

1.  The  Food  Advisory  Committee 
Working  Group  Meeting  on  Dietary 
Supplements  Containing  Ephedrine 
Alkaloids 

On  October  11  and  12,  1995,  the 
Working  Group,  which  consisted  of 
medical  and  other  scientific  experts 
from  outside  FDA  as  well  as  industry 
and  consumer  representatives, 
considered  the  potential  public  health 
problems  associated  with  the  use  of 
dietary  supplements  and  other  food 
products  containing  ephedrine 
alkaloids. 

The  Working  Group  reviewed  the 
evidence  on  the  occurrence  of  adverse 
events  associated  with  the  use  of 
ephedrine  alkaloids.  This  evidence 
included  the  known  pharmacology  of 
ephedrine  alkaloids,  numerous  case 
reports  published  in  the  scientific 
literature,  and  published  findings  fi-om 
clinical  studies  investigating  the  use  of 
ephedrine  in  the  treatment  of  obesity 
(Ref.  30).  The  evidence  also  included 
over  325  AER's  that  had  been  received 
by  FDA  that  were  associated  with  the 
consumption  of  dietary  supplements 
known  to  contain,  or  suspected  of 
containing,  ephedrine  alkaloids  (Refs. 
29  and  31).  The  Working  Group  also 
considered  public  comments  made 
during  the  meeting  (Ref.  27). 

Following  their  review  of  this 
evidence,  the  members  of  the  Working 
Group  agreed  that  the  use  of  certain 
dietary  supplements  containing 
ephedrine  alkaloids  may  cause 
consumers  to  experience  serious 
adverse  events.  On  this  basis,  the 
Working  Group  recommended  that  FDA: 
(1)  Establish  single  serving  and  daily 
total  use  limits  for  ephedrine  and  total 
ephedrine  alkaloids:  (2)  require  warning 
or  cautionary  statements  on  the  labels  of 
these  products;  and  (3)  establish  good 
manufacturing  practice  (GMP) 
requirements,  including  proper 
botanical  identification  and 
standardization  of  the  ephedrine 
alkaloid  and  ephedrine  content  in 
concentrated  extracts.  Several  members 
of  the  Working  Group  suggested  that 
ephedrine  alkaloids  be  limited  to  25  mg 
per  single  serving  and  100  mg  total  daily 
use.  Other  members  suggested  a  variety 
of  lower  levels  of  ephedrine  alkaloids 
per  serving.  The  Working  Group  also 
discussed  specific  warning  label 
statements  but  failed  to  agree  on  the 
wording  of  the  warning  statements. 


2.  The  Food  Advisory  Committee 
Meeting 

In  the  6  months  that  followed  the 
Working  Group  meeting,  the  number  of 
reports  of  adverse  events  associated 
with  the  use  of  dietary  supplements 
thought  to  contain  ephedrine  alkaloids 
doubled.  In  addition,  FDA  received 
information  on  two  deaths  of  young 
adult  males  in  which  the  medical 
examiners  specifically  attributed  the 
cause  of  death  to  use  of  ephedrine 
alkaloid-containing  dietary  supplements 
(see  medical  examiners'  reports  in 
Adverse  Reaction  Monitoring  System 
(ARMS)  No.  10862  and  11134).  FDA 
analyzed  samples  of  products  that 
consumers  claimed  that  they  had 
consumed  and  suffered  an  adverse  event 
and  found  that  the  ephedrine  alkaloid 
levels  in  many  of  these  products  were 
below  the  25-mg  limit  suggested  by 
certain  members  of  the  Working  Group. 

In  light  of  the  rapidly  increasing 
numbers  of  adverse  events  as  well  as  of 
the  new  analytical  information  on  AER- 
related  intakes  of  ephedrine  alkaloids, 
FDA  recognized  that  a  determination  on 
how  to  deal  with  dietary  supplements 
that  contained  these  substances  could 
not  be  further  delayed.  Thus,  FDA 
convened  its  Food  Advisory  Committee 
in  conjunction  with  the  Working  Group 
to  review  and  provide  final 
recommendations  on  what  to  do  with 
ephedrine  alkaloid-containing  dietary 
supplements. 

The  Food  Advisory  Committee  met  on 
August  27  and  28,  1996.  The  meeting 
included  all  members  from  the  Working 
Group  who  were  available  to  attend  the 
meeting,  as  well  as  additional  experts  to 
replace  those  experts  unable  to  attend  or 
to  fill  out  the  range  of  expertise  needed 
to  appropriately  evaluate  the  subject. 
FDA  asked  the  Food  Advisory 
Committee  to  consider  the  safety  of 
using  dietary  supplements  containing 
ephedrine  alkaloids  and  to  make 
specific  recommendations  on  how  to 
resolve  the  public  health  concerns 
surrounding  their  use  (Ref.  25).  The 
Food  Advisory  Committee  reviewed  the 
evidence  that  had  been  presented  to  the 
Working  Group  as  well  as  new  data  and 
information  that  had  become  available 
since  the  October  1995  Working  Group 
meeting. 

Following  a  review  of  the  totality  of 
the  available  evidence,  the  October  1995 
recommendations  of  the  Working 
Group,  public  comments,  and 
considerable  discussion,  the  Food 
Advisory  Committee  agreed  that  FDA 


should  take  action  to  address  the 
rapidly  evolving  and  serious  public 
health  concerns  associated  with  the  use 
of  ephedrine  alkaloid-containing  dietary 
supplements  (Ref.  25).  The  Food 
Advisory  Committee  could  not, 
however,  come  to  consensus  on  a 
specific  approach  to  the  public  health 
concerns.  Over  half  of  the  Food 
Advisory  Committee  members  stated 
that,  based  on  the  available  data,  no  safe 
level  of  ephedrine  alkaloids  could  be 
identified  for  use  in  dietary 
supplements  (Ref.  25).  Many  of  these 
members  expressed  concern  that  many 
individuals  who  would  be  at  risk  if  they 
were  to  use  products  were  unaware  of 
that  risk  because  many  of  the  conditions 
that  increase  the  risk  of  adverse  events 
may  not  be  self-evident  (Ref.  25). 
Consequently,  they  recommended 
removing  dietary  supplements 
containing  ephedrine  alkaloids  from  the 
market  (Ref.  25).  Other  members  of  the 
Food  Advisory  Committee  suggested 
that  the  agency  establish  conditions  of 
use  that  would  reduce  the  risk  of 
adverse  events,  including  establishing 
"reasonably"  safe  per  serving  and  daily 
use  levels  for  both  ephedrine  alkaloids 
and  ephedrine  as  well  as  other 
requirements  (Ref.  25). 

n.  FDA's  Response 

Following  the  August  1996  meeting  of 
the  Food  Advisory  Committee,  the 
agency  completed  its  review  of  the 
majority  of  the  AER's  associated  with, 
these  products  and  reviewed  the 
discussions  and  the  recommendations 
of  the  Food  Advisory  Committee,  the 
scientific  literature,  the  views  expressed 
in  public  comments,  and  other  data. 
Based  on  this  information,  the  agency 
has  tentatively  concluded  that  use  of 
ephedrine  alkaloids  raises  important 
public  health  concerns,  that  the  risks 
these  substances  create  are  potentially 
very  serious,  and  that  action  must  be 
taken  to  protect  the  public  health. 

A.  Summary  of  Initial  Considerations 

Between  1993  and  1996,  FDA 
received  a  rapidly  escalating  number  of 
AER's  associated  with  the  use  of  dietary 
supplements,  some  that  contained 
ephedrine  alkaloids,  some  that  did  not 
(Refs.  32  through  34).  Figure  1  shows 
that  in  the  3  years  since  the  initiation  of 
an  adverse  event  monitoring  system  for 
special  nutritional  products,  the  number 
of  AER's  received  by  the  agency  on 
dietary  supplements  has  quadrupled. 
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Many  of  these  reports  have  been  for 
clinically  significant  events  (e.g.,  heart 
attack,  stroke,  seizures)  that  were 
observed  most  often  in  young  adults  for 
whom  the  risk  of  these  types  of  events 
are  generally  low  (see  Figure  2.  which 
summarizes  data  &om  the  AER's  relative 


to  the  age  and  gender  of  individuals 
experiencing  an  adverse  event).  When 
FDA  examined  the  products  reported  to 
be  associated  with  the  CVS  and  NS 
effects,  the  most  common  element 
among  them  was  that  they  involved 
products  that  contained  or  were 


believed  to  contain  an  ingredient  source 
of  ephedrine  alkaloids.  Thus,  FDA 
focused  its  investigation  on  the 
ephedrine  alkaloids  in  dietary 
supplement  products. 
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However,  many  of  the  ephedrine 
alkaloid-containing  products  also 
contained  other  ingredients  (e.g. ,  amino 
acids,  vitamins  and  minerals,  other 
botanicals)  whose  p>ossible  influence  on 
the  observed  AER's  could  not  be 
ignored.  Upon  examination  of  the  types 
of  other  ingredients,  FDA  tentatively 
concluded  that  these  other  ingredients 
should  not  be  the  primary  focus  of  its 
evaluation  because  these  ingredients, 
unlike  the  ephedrine  alkaloids,  did  not 
have  a  history  (in  the  amounts  likely  to 
be  found  in  dietary  supplements)  of 
being  able  to  produce  the  types  of 
serious  adverse  events  being  observed. 
For  example,  many  ephedrine  alkaloid- 
containing  dietary  supplements  also 
contain  known  stimulants  (e.g.,  sources 
of  caiTeine).  While  caffeine  is  known  to 
stimulate  the  NS,  in  the  amounts  likely 
to  be  found  in  dietary  supplements  it  is 
not  expected  to  produce  effects  such  as 
stroke,  heart  attack,  and  seizure. 


Nonetheless,  FDA  remained  aware  of 
the  possibility  that  other  ingredients  in 
these  dietary  supplement  products 
contributed  to  the  adverse  events 
reported.  For  example,  other  stimulants 
in  the  ephedrine-containing  dietary 
supplements  could  enhance  the  known 
stimulant  effects  of  ephedrine  alkaloids. 
Likewise,  substances  that  affect  kidney 
function  (e.g.,  sources  of  salicin. 
concentrated  amino  acids)  could 
influence  the  body's  ability  to  "clear"  or 
rid  itself  of  ingested  ephedrine 
alkaloids. 

The  agency  also  considered  in  its 
evaluation  the  fact  that  botanical 
sources  contain  mixtures  of  ephedrine 
alkaloids  that  may  have  slightly 
different  effects  (e.g.,  additive  or 
interactive  effects)  than  those  from  a 
single  ephedrine  alkaloid,  as  found  in 
over-the-counter  (OTC)  products.  The 
agency  compared  the  observed  effects  of 
supplement  products  with  the  known 


physiological  and  pharmacological 
effects  of  single  sources  of  the  alkaloids 
that  are  used  as  ingredients  in  several 
drugs  (e.g.,  ephedrine  in  OTC 
bronchodilator  products, 
pseudoephedrine  in  cough  and  cold 
preparations,  and  phenylpropanolamine 
in  anoretic  products).  However,  the 
agency  was  not  able  to  find  definitive 
evidence  to  evaluate  whether  ephedrine 
alkaloids  from  botanical  sources  are 
metabolized  differently  than  those  from 
pharmaceutical  sources,  and  in  the 
absence  of  more  directly  relevant  data 
for  dietary  supplement  products,  the 
agency  considered  it  appropriate  to  rely 
on  evidence  from  pharmaceutical 
sources  of  single  ephedrine  alkaloids  in 
assessing  the  effects  of  botanical  sources 
(see  section  II.C.2.  of  this  document). 

B.  FDA 's  Strategy  for  Evaluation 

FDA  considered  five  questions  in 
evaluating  the  reports  of  adverse  events 
involving  ephedrine  alkaloids  that  it 
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had  received.  These  questions  were 
designed  to  help  the  agency  discern 
relationships  among  AER's  where  direct 
and  readily  interpretable  clinical  studies 
were  not  available,  and  where  multiple 
host  or  product  factors  may  have 
affected  any  association  (Refs.  35 
through  37).  The  questions  focused  the 
evaluation  on  whether  there  was  a  likely 
association  between  the  ephedrine 
alkaloids  and  the  adverse  events  that 
had  been  reported  and  on  the  strength, 
nature,  and  biological  plausibility  of  any 
association.  These  questions  were:    ^ 

(1)  Using  the  AER's  on  marketed 
ephedxine  alkaloid-containing  dietary 
supplements  from  FDA's  passive 
surveillance  system,  are  there  consistent 
patterns  of  signs  and  symptoms 
associated  with  the  use  of  a  number  of 
different  ephedrine  alkaloid-containing 
dietary  supplement  products? 

(2)  Are  the  patterns  of  the  signs  and 
symptoms  consistent  with  the  available 
scientific  evidence  and  known 
physiologic  and  pharmacologic  effects 
of  ephedrine  alkaloids? 

(3)  Is  there  sufficient  evidence  that  the 
relationships  are  temporally  correct, 
that  is,  does  exposiu^  occur  temporally 
before  the  onset  of  the  observed  patterns 
of  signs  and  symptoms? 

(4)  Is  there  other  evidence  of 
causality,  even  in  the  absence  of 
controlled  trials,  e.g.,  evidence  of 
dechallenge  (improvement  or  resolution 
of  the  signs  and  symptoms  when  use  of 
the  product  is  discontinued)  or  positive 
rechallenge  (reoccurrence  of  the  signs 
and  symptoms  when  reexposed  to 
ephedrine  alkaloids)? 

(5)  Considering  the  totality  of  the 
available  information,  is  there  a 
biologically  plausible  explanation  for 
the  adverse  events? 

Finally,  in  fully  evaluating  the  public 
health  concerns  associated  with  these 
products,  the  agency  evaluated  the 
potential  impact  of  other  factors  that 
could  influence  final  decisions  on  the 
best  approach  to  addressing  the  public 
health  concerns. 

C.  Evaluation  and  Tentative 
Conclusions  of  the  Agency 

1.  Using  the  AER's  From  FDA's  Passive 
Surveillance  System  for  Dietary 
Supplements,  FDA  Has  Tentatively 
Concluded  That  There  Are  Consistent 
Patterns  of  Signs  and  Symptoms 
Associated  With  the  Use  of  a  Number  of 
Different  Ephedrine  Alkaloid- 
Containing  Dietary  Supplement 
Products 

In  preparation  for  its  August  27  and 
28.  1996,  Food  Advisory  Meeting,  FDA 
reviewed  each  of  the  approximately  600 
AER's  that  it  had  received  before  June 


7.  1996  (Refs.  31  and  38).  The  adverse 
events  associated  with  ephedrine 
alkaloid-containing  dietary  supplement 
products  ranged  from  those  with 
clinically  serious  sequelae  (such  as 
abnormal  heart  rhythms,  chest  pain, 
heart  attack,  stroke,  significant 
elevations  in  blood  pressure,  seizure, 
hepatitis,  coma,  psychosis,  and  death)  to 
those  with  less  clinically  significant 
signs  and  symptoms  (such  as 
nervousness,  dizziness,  tremor,  minor 
alterations  in  blood  pressure  or  heart 
rate,  headache,  and  gastrointestinal 
distress)  (see  Table  1).  Although  many 
of  the  AER's  crossed  clinical  categories, 
approximately  15  percent  of  the  reports 
described  serious  cardiovascular  effects, 
including  abnormal  heart  rhythms, 
stroke,  heart  attack,  and 
cardiomyopathy  (disease  of  the  heart 
muscle).  Approximately  16  percent  of 
the  reports  mentioned  serious  NS 
effects,  including  seizure,  psychosis, 
mania,  severe  depression,  vestibular 
(inner  ear)  disturbances,  and  loss  of 
consciousness.  Other  clinically  serious 
or  potentially  serious  adverse  effects 
reported  to  be  associated  with  the  use  of 
these  products  included  elevations  of 
liver  function  tests  or  overt  hepatitis  (4 
percent),  myopathies  (disease  of  muscle, 
particularly  skeletal  muscle)  (3  percent), 
disturbances  of  the  genitourinary  system 
(e.g.,  urinary  retention,  urinary 
infection,  prostatitis  (inflammation  of 
the  prostate  gland),  and  epididymitis 
(inflammation  of  the  epididymis,  part  of 
the  male  genitourinary  tract))  (3 
percent),  and  dermatologic 
manifestations  (including  systemic 
rashes  which  appear  to  be  immune 
mediated  or  allergic  in  natiu«)  (6 
percent).  Approximately  30  percent  of 
the  reports  mentioned  other  effects, 
including  gastrointestinal  distress, 
abnormal  blood  sugar  levels  or  diabetes, 
blood  disorders  (including  increased 
bleeding  tendencies  and  abnormal  blood 
cell  counts),  thyroid  disorders,  and 
addiction  to  the  product.  Finally, 
approximately  60  percent  of  the  adverse 
events  were  characterized  by  general 
stimulant  effects  on  the  CVS  and  NS  of 
a  "less  clinically  serious"  nature, 
including  anxiety,  nervousness, 
hyperactivity,  tremor,  insomnia,  and 
altered  heart  rate  or  rhythms.  However, 
FDA  recognized  that  these  reports  of 
less  clinically  significant  effects  could 
be  indicative  of  early  warnings  of 
serious  cardiovascular  or  nervous 
system  risks  if  product  use  were  to 
continue. 

Serious  adverse  events  were  reported 
for  a  number  of  different  products 
promoted  for  a  variety  of  uses  and 
marketed  in  a  variety  of  formulations 


(Refs.  27,  31,  and  38).  Of  these,  where 
there  was  sufficient  information  to 
evaluate  how  the  product  was  marketed 
or  used,  approximately  92  percent  of  the 
adverse  events  were  related  to  the  use 
of  products  marketed  for  weight  loss 
and  energy  purposes,  and  5  percent 
were  related  to  products  promoted  for 
enhancing  athletic  performance  or  body 
building,  although  there  was  overlap 
among  these  uses.  Approximately  2 
percent  of  the  adverse  events  were 
related  to  products  marketed  as 
alternatives  to  illicit  street  drugs  or  for 
euphoric  purposes.  (This  distribution  of 
types  of  products  parallels  the 
observations  made  from  FDA's  market 
review,  which  found  that  most  of  the 
dietary  supplements  containing 
ephedrine  alkaloids  bear  weight  loss 
and  energy  claims  on  their  labels  or  in 
their  labeling  (Refs.  1  and  2).)  Moreover, 
specific  types  of  adverse  events  did  not 
appear  to  be  limited  to  products 
promoted  for  any  single  use,  such  as 
weight  loss,  energy,  or  euphoria. 

Tne  adverse  events  were  reported  to 
occur  in  both  healthy  individuals  and  in 
individuals  with  underlying  diseases  or 
conditions  that  may  have  influenced  the 
frequency,  pattern,  or  severity  of  the 
adverse  event  (Ref^.  25.  27,  31,  and  38). 
Of  great  concern  to  the  agency  are  the 
heart  attacks,  strokes,  seizures,  and 
other  clinically  serious  illnesses  and 
injuries  reported  to  occur  in  young 
adults  (Figure  2).  In  approximately  56 
percent  of  the  reported  adverse  events, 
the  injured  party  was  less  than  40  years 
of  age,  and  approximately  25  percent  of 
injuries  occurred  in  those  between  40 
and  49  years  of  age.  Generally, 
significant  CVS  or  NS  risk  factors  are 
not  expected  in  these  age  groups. 
Almost  75  percent  of  the  adverse  events 
were  reported  to  occur  in  females,  often 
using  products  promoted  for  weight 
loss.  The  higher  frequency  of  adverse 
events  in  women  most  likely  reflects  a 
difference  in  product  use  (i.e.,  women 
predominantly  use  products  marketed 
for  weight  loss  and  energy  purposes). 
However,  gender  predominance  in  these 
ratios  may  also  occur  because  of  gender- 
related  differences  in  metabolism  of 
ephedrine  alkaloids,  or  gender-related 
differences  in  the  numbers  and  types  of 
tissue  receptors  interacting  with 
ephedrine  alkaloids  (Refs.  39  through 
41). 

Data  on  duration  of  use  of  ephedrine 
alkaloid-containing  dietary  supplements 
relative  to  the  occurrence  of  AER's  can 
also  be  used  to  examine  the  similarity 
of  patterns  of  adverse  events  across 
different  types  of  exposures  and 
individual  sensitivities.  Figure  3 
summarizes  the  duration  of  use  data 
collected  from  the  AER's  associated 
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with  products  containing  ephedrine 
alkaloids.  As  shown  in  Figure  3,  this 
information  reveals  that  about  59 
percent  of  the  adverse  events  were 
reported  to  occur  within  4  weeks  of 
starting  to  use  the  product.  About  14 
percent  of  the  reported  adverse  events 
occurred  on  the  first  day  of  using  the 
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dietary  supplement  (Ref.  38)  (see  ARMS 
No.  10009  and  11619  in  the  Appendix 
to  this  document)  and,  in  a  few  cases, 
on  the  initial  use  (Ref.  38)  (ARMS  No. 
11401  in  the  Appendix  to  this 
document).  Of  equal  concern  to  the 
agency  are  reports  of  serious  adverse 
events  occurring  within  a  relatively 


short  time  period  after  consumers  began 
to  use  the  products  or  consumers  began 
to  start  using  the  products  after  having 
stopped  use  for  a  period  of  time  (ARMS 
No.  11076  in  the  Appendix  to  this 
document). 
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Adverse  events  appear  to  reflect 
different  inherent  types  of  individual 
sensitivities  relative  to  dose  levels, 
frequency  or  duration  of  use,  and 
subsequent  results  of  sympathomimetic 
stimulation.  In  some  cases,  particular 
events  appear  to  occur  as  the  result  of 
increased  individual  susceptibility  to 
the  effects  of  sympathetic  stimulation 
(Refs.  39  through  42).  For  example,  in 
one  report  (ARMS  No.  10862  in  the 
Appendix  to  this  document),  three 
young  adult  males  consumed  similar 
amounts  of  a  dietary  supplement 
containing  ephedrine  alkaloids,  yet  only 
one  male  experienced  serious  adverse 
effects,  which  resulted  in  his  death  (see 
Police  and  Medical  Examiner's  Reports 
in  ARMS  No.  10862  in  public  docket 
number  95N-0304).  This  report  is 
illustrative  of  numerous  AER's 


suggesting  an  unpredictable  pattern  and 
severity  of  adverse  events  when 
consuming  ephedrine  alkaloid- 
containing  dietary  supplements,  even 
when  used  according  to  package 
directions  or  under  ordinary  conditions 
of  use.  In  other  cases,  some  of  the 
adverse  events  were  associated  with 
consumption  of  relatively  low  levels  of 
ephedrine  alkaloids  (e.g.,  approximately 
10  mg  or  less  total  ephedrine  alkaloids 
per  serving),  some  occurring  shortly 
after  onset  of  use. 

These  variations  in  the  occurrence  of 
adverse  events  relative  to  duration, 
frequency,  and  levels  of  exposure  are 
suggestive  that  multiple  factors 
influence  sensitivity  to  ephedrine 
alkaloid  intakes  and  could  be  indicative 
that  some  of  the  adverse  effects  are  the 
result  of  increased  individual 


susceptibility  to  the  acute  or  chronic 
effects  of  ephedrine  alkaloids. 

In  summary,  in  reviewing  the  AER's 
associated  with  ephedrine  alkaloid- 
containing  dietary  supplements,  the 
agency  noted  a  consistency  of  signs  and 
symptoms  across  a  large  number  of 
products,  across  a  range  of  products 
with  a  variety  of  intended  uses,  across 
products  with  many  different 
formulations,  and  across  a 
heterogeneous  group  of  individuals  with 
respect  to  gender,  age,  and  health 
condition.  Generally,  the  overall  pattern 
of  observed  results  was  consistent  with 
stimulant  CVS  and  NS  effects,  even 
though  not  every  product  showed  the 
same  effect  or  the  same  seriousness  of 
effect,  not  every  case  involved  CVS  or 
NS  effects,  and  not  all  reports  were 
complete  or  uncomplicated.  The 
patterns  of  duration  of  use  and  dosage 
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levels  suggest  patterns  of  adverse  events 
that  are  influenced  by  variations  in 
individual  sensitivities.  Overall, 
however,  there  was  a  remarkable 
consistency  in  the  types  of  signs  and 
symptoms  of  adverse  effects  reported. 
This  consistency  was  recognized  by  the 
Working  Group  (Ref.  27). 

The  foregoing  discussion  summarizes 
the  AER's  from  a  descriptive  statistical 
perspective.  Many  of  these  reports  are 
summarized  in  the  Appendix  to  this 
document.  An  abbreviated  description 
of  all  reports  is  in  public  docket  number 
95N-0304.  A  few  examples  of 
experiences  of  particular  individuals  are 
given  below. 

ARMS  No.  11134— A  23-year-old 
male  college  student  used  an  ephedrine 
alkaloid-containing  ergogenic  product 
for  approximately  2  years,  along  with 
several  other  dietary  supplement 
products.  He  was  previously  healthy 
and  was  known  to  have  a  healthy  life 
style.  He  was  found  dead  by  his  sister 
in  the  apartment  that  they  shared.  The 
Medical  Examiner's  report  stated  that 
the  cause  of  death  was  due  to  "patchy 
myocardial  necrosis  associated  with 
ephedrine  toxicity  from  protein  drink 
containing  Ma  huang  extract." 

ARMS  No.  9552— A  35-year-old 
female,  who  was  on  no  medications  and 
who  had  a  negative  past  medical 
history,  developed  a  non-Q  wave 
myocardial  infarction  (heart  attack) 
while  using  an  ephedrine  alkaloid- 
containing  dietary  supplement  within 
the  dosage  recommended  on  the  label. 
She  used  the  product  for  approximately 
30  days,  stopped  for  1  week  while  on 
vacation,  and  then  reinitiated  the  use  of 
the  product.  About  11  days  after 
restarting  the  product,  she  developed 
acute  throbbing,  anterior  chest  pain  at 
rest,  with  radiation  to  the  left  shoulder^ 
numbness  of  the  left  arm  and  hand, 
diaphoresis  (sweating),  and  shortness  of 
breath.  In  the  hospital,  clinical 
evaluations  (electrocardiogram  and 
cardiac  enzymes)  indicated  an  acute 
non-Q  wave  myocardial  infarction, 
thought  to  be  secondary  to  coronary 
artery  spasm.  Cardiac  catheterization 
showed  normal  coronary  arteries. 

ARMS  No.  10009— A  35-year-old 
male  took  an  ephedrine  alkaloid- 
containing  dietary  supplement  (2 
capsules  at  noon,  3  capsules  at  4:30 
pm).  He  worked  out  from  5:30  to  6:30 
pm,  developing  chest  pain  at  7:30  pm. 
He  was  admitted  to  the  hospital  with  an 
acute  myocardial  infarction  (by 
electrocardiogram  and  cardiac  enzymes) 
and  was  treated  medically.  Subsequent 
cardiac  catheterization  demonstrated 
normal  coronary  arteries. 

ARMS  No.  11144— A  28-year-old  man 
used  an  ephedrine  alkaloid-containing 


product  for  10  months  (1  capsule  per 
day)  for  energy.  His  father  found  him 
bloody  and  responding  inappropriately. 
In  the  emergency  department,  his  blood 
pressure  was  168/90,  with  a  pulse  of 
116.  Results  of  extensive  clinical  and 
laboratory  evaluations  were  all  within 
normal  limits.  He  was  diagnosed  with 
syncope  and  a  closed  head  injury.  His 
neurologist  concluded  that  "most  likely 
he  had  a  seizure  secondary  to 
ephedrine"  from  the  healUi  food 
substance  he  was  taking.  He  was 
advised  to  avoid  the  product  and 
dispose  of  it.  This  man  was  on  no  other 
medications  and  had  no  significant  past 
medical  history.  In  particular,  he  never 
had  problems  with  dizziness  or  passing 
out. 

ARMS  No.  10974— A  19-year-old 
woman  took  an  ephedrine  alkaloid- 
containing  product,  one  before  each 
meal,  three  times  per  day  (Vz  of 
recommended  amount)  for  1  month,  for 
weight  loss.  Her  family  witnessed 
seizure  activity  at  mealtime  and  took 
her  to  the  emergency  room.  Evaluations 
there  were  essentially  normal  (CT  scan 
of  the  head  and  electroencephalogram 
or  EEG).  The  neurologist's  evaluation 
found  no  other  risk  factors  for  seizure. 
No  other  products  had  been  used,  and 
there  was  no  significant  past  medical 
history. 

ARMS  No.  10088— A  38-year-old 
female  took  two  products  containing 
ephedrine  alkaloids  for  4  days,  and  she 
developed  syncope  (light-headedness) 
and  an  extremely  elevated  blood 
pressure,  measured  at  180/110.  She  was 
seen  in  the  emergency  department  with 
severe  headache,  nausea,  and  sweating. 
The  consumer  had  been  seen  every  3  to 
4  months  for  the  5  years  before  this 
event  and  had  no  history  of  high  blood 
pressure.  After  stopping  the  products, 
her  blood  pressure  returned  to  normal. 

ARMS  No.  10919— A  49-year-old 
woman  used  an  ephedrine  alkaloid- 
containing  product,  3  capsules  three 
times  daily  for  3  weeks  for  weight  loss. 
She  developed  weakness,  dizziness, 
nausea,  vomiting,  and  palpitations  and 
went  to  the  emergency  room,  where  she 
was  found  to  have  vertigo  (type  of 
dizziness),  serous  otitis  media  (middle 
ear  inflammation)  bilaterally, 
hypertension  (150/102),  and  elevated 
liver  enzymes.  The  consumer  reported 
that  when  she  stopped  the  product,  her 
blood  pressure  returned  to  normal 
without  any  medical  treatment.  She  did 
not  have  a  history  of  high  blood 
pressure. 

ARMS  No.  10946— A  42-year-old 
female  used  an  ephedrine  alkaloid- 
containing  product,  1  capsule  twice 
daily  for  3  days  for  weight  loss.  She  was 
also  taking  vitamin  B12  and  an 


antioxidant  supplement.  She  developed 
a  rash  over  her  entire  body  and  stopped 
all  three  products.  She  restarted  the 
ephedrine  alkaloid-containing  product  3 
days  after  the  onset  of  her  rash.  Three 
days  later,  on  a  visit  to  her  doctor  for  a 
nonproductive  cough  and  congestion, 
she  was  found  to  be  seriously 
hypertensive  (170/114).  She  had  no 
history  of  hypertension  and  had  been 
seen  by  her  gynecologist  1  week  before 
starting  the  ephedrine  alkaloid- 
containing  product,  where  a  normal 
blood  pressure  (120/78)  was 
documented. 

2.  The  Patterns  of  the  Signs  and 
Symptoms  of  Adverse  Events 
Associated  With  Ephedrine  Alkaloid- 
Containing  Dietary  Supplements  Are 
Consistent  With  the  Available  Scientific 
Evidence  and  Known  Physiologic  and 
Pharmacologic  Effects  of  Ephedrine 
Alkaloids 

The  observed  CVS  and  NS  effects 
associated  with  use  of  ephedrine 
alkaloid-containing  dietary  supplements 
are  consistent  with  the  known 
pharmacologic  and  physiologic  effects 
of  ephedrine  alkaloids.  Because  there  is 
a  general  paucity  of  scientific  data  or 
other  information  on  the  physiologic  or 
pharmacologic  properties  of  ephedrine 
alkaloids  from  botanical  sources,  and 
particularly  from  marketed  dietary 
supplement  products,  FDA  reviewed 
other  available  evidence  on  ephedrine 
and  other  ephedrine  alkaloids  for 
information  on  their  effects.  This 
evidence  included  data  from  clinical 
and  animal  studies  in  support  of  drugs 
containing  a  single,  synthetic  ephedrine 
alkaloid  in  a  well-defined  and 
characterized  product,  case  reports  firom 
the  literature  of  adverse  events  with 
ephedrine  alkaloid-containing  products, 
and  traditional  medical  uses  of 
ephedrine  alkaloid-containing 
botanicals. 

Although  there  may  be  some 
differences  in  the  pharmacokinetic 
properties  of  synthetic  ephedrine 
alkaloids  used  in  drug  products  as 
compared  to  the  botanical  sources  of 
these  alkaloids  as  used  in  dietary 
supplements  (e.g.,  differences  in 
enantiomer  forms,  dissolution, 
absorption,  and  bioavailability  or 
differences  that  result  from  interactions 
with  other  components  of  the  botanical), 
given  that  once  absorbed,  the  botanical 
and  synthetic  sources  of  ephedrine 
alkaloids  undergo  similar  metabolic 
processes  (Refs.  24  and  43),  the  agency 
considered  it  appropriate  to  rely  on 
evidence  from  pharmaceutical  sources 
of  single  ephedrine  alkaloids  in 
assessing  the  effects  of  botanical 
sources.  This  judgment  is  supported  by 
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the  fact  that  adverse  events  reported  for 
dietary  supplements  containing 
ephedrine  alkaloids  from  botanical 
sources  are  similar  to  those  that  are 
reported  in  the  literature  for  drugs 
containing  an  ephedrine  alkaloid  from 
synthetic  sources.  FDA's  Working 
Group  agreed  that  evidence  on  synthetic 
sources  of  ephedrine  alkaloids  could  be 
considered  in  evaluating  botanical 
sources  (Ref.  27). 

Ephedrine  and  its  related  alkaloids 
are  known  to  elicit  physiological 
responses  similar  to  catecholamines 
(i.e.,  groups  of  chemically  related 
neurotransmitters,  such  as  epinephrine, 
norepinephrine,  and  dopamine)  that 
have  stimulant  effects  on  the 


sympathetic  nervous  system  and  thus 
are  classified  as  sympathomimetic 
agents  (i.e.,  agents  stimulating  the 
sympathetic  nervous  system)  (Refs.  7,  9 
through  13,  and  44  through  48). 
Ephedrine,  pseudoephedrine,  and 
norephedrine  are  naturally  occurring 
sympathomimetic  amines  in  some 
botanicals.  Ephedrine, 
pseudoephedrine,  and  norephedrine 
each  have  varying  effects  because  of 
interaction  with  specific  receptors  in  the 
human  body  (i.e.,  alpha,  beta-1,  and 
beta-2  adrenergic  receptors)  (Refs.  9 
through  13).  (Table  2  summarizes  some 
of  the  major  receptor  effects,  and  Table 
3  summarizes  the  adrenergic  activity  of 


ephedrine,  pseudoephedrine, 
phenylpropanolamine  (dl- 
norephedrine),  and  norepinephrine.) 
Some  of  the  physiological  roles  of  alpha 
receptors  are  central  NS  stimulation, 
vasoconstriction  (i.e.,  narrowing  of 
blood  vessels),  uterine  contraction, 
centrally  mediated  cardiovascular 
depression,  and  decreased  insulin 
secretion.  Alpha  receptors  also  have  an 
effect  on  the  urinary  bladder,  which  can 
result  in  urinary  retention.  The  major 
physiological  roles  of  beta  receptors 
include  cardiac  (i.e.,  heart)  stimulation 
and  bronchodilation  (enlargement  of  the 
bronchial  or  breathing  tube  secondary  to 
relaxation  of  bronchial  smooth  muscle). 


Table  2.— Adrenergic  Activity  of  Sympathomimetic  Agents  (Modified  From  Ref.  9) 


Orgart/system 

Type  of  effects  adrenergic  receptors 

Other  effects 

a 

P. 

h 

Nervous  system  (NS) 

Central  NS  Stimulation  

Indirect  Effects  on 

- 

Neurotransmitters  Result 

in  NS  Stimulation. 

Cardiovascular  system 

Vasoconstriction 

Cardiac  stimulation:  

Tcontractility  (force  &  ve- 

Cardiac stimulation:  

Theart  rate  

locity). 

**ar1eriolar  tone 

Theart  rate  

**penpheral  resistance  

Timpulse  conduction 

**diastolic  pressure 

Tcardiac  output  

TO2  consumption  

**cardiac  atterload  

vasodilation. 

Tstroke  volume  

**dlastolic  coronary  perfu- 

sion time. 

»*ventricular  filling  

**residual  (end-systolic) 

volume. 

Other  

Tuterine  contraction  

Tureter  motility  &  tone  

lypolytic  activity  

txonchodilation 

f  renin  secretion  

Tinsulin  secretion  

pupillary  dilation 

muscle  &  liver  glyco- 

genolysis. 
»GI  motility  &  tone  

**GI  motility*  tone  

**pancrealic  secretion  (is- 

lets/acini). 

urinary  bladder — relaxation 

contraction,  urinary,  blad- 

of detrusor  muscle. 

der,  sphincter  &  tngone. 

relaxation  of  uterus  cere- 
t)ellum —  synaptic  re- 
modeling. 

Table  3.— Adrenergic  Activity  of  Sympathomimetic  agents  (Modified  From  Ref.  9) 


Syti^thomimetic  agent 

a-Receptor  effects 

Pi-Receptor  effects 

fc-Receptor 
effects 

CNS  effects 

Ephedrine  

moderate 

moderate 

strong  

very  strong  

strong  

moderate 

very  little 

very  little 

strong 
moderate 
very  little 
none 

strong. 

moderate. 

strong. 

Pseudoephednne  

Phenylpropanolamine  (dl-norephedrine)  

Norepinephrine  

The  different  types  of  ephedrine 
alkaloids  exhibit  some  similar  effects 
but  vary  in  the  intensity  of  these  effects 
(Refs.  10  through  13).  For  example, 
ephedrine  increases  arterial  blood 
pressure  in  humans  both  by  peripheral 
vasoconstriction  (narrowing  of  the  blood 
vessels  in  the  periphery  of  the  body) 


and  by  cardiac  stimulation,  resulting  in 
increased  heart  rate  and  cardiac  output. 
The  magnitude  of  these  cardiovascular 
responses  can  vary  on  an  individual 
basis  and  may  be  dependent  on  a 
number  of  factors,  including  genetic 
characteristics,  a  history  of  certain 
diseases  or  conditions,  or  the  use  of 


certain  medications.  Other  actions  of 
ephedrine  include  stimulation  of 
oxygen  uptake  and  thermogenesis  (heat 
or  energy  production).  Pseudoephedrine 
is  less  potent  than  ephedrine  both  in  its 
bronchodilatory  and  vasopressor  effects 
(i.e.,  effect  of  elevating  blood  pressure). 
It  produces  about  one  half  the 
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bronchodilation  and  one  quarter  of  the 
vasopressor  effects  of  ephedrine  (Refs.  9 
and  13). 

a.  Physiologic  and  pharmacologic 
evidence:  cardiovascular  effects  of 
ephedrine  alkaloids.  The  adverse  events 
involving  the  CVS  reported  to  FDA  that 
are  associated  with  dietary  supplements 
containing  ephedrine  alkaloids  are 
consistent  with  the  known  effects  of 
sympathomimetic  agents  on  the  CVS. 
Cardiovascular  effects  resulting  from  the 
use  of  sympathomimetic  agents  are  well 
documented  in  the  literature  (Refs.  49 
through  52).  For  example,  use  of 
ephedrine  has  been  reported  to  interfere 
with  the  regulation  of  serum  potassium 
levels  (Refs.  53  through  55)  and  thus 
may  predispose  certain  individuals  to 
cardiac  dysrhythmias  (i.e.,  abnormal 
heart  rhythms)  (Refs.  18  and  56); 
myocardial  ischemia  (i.e.,  inadequate 
circulation  of  blood  and  oxygen  to  the 
heart  muscle);  and  infarction  (i.e.,  death 
or  damage  of  heart  cells,  also  called 
heart  attack)  (Refs.  57  through  61). 
Cardiac  damage  has  also  been  reported 
with  the  use  of  pseudoephedrine  and 
phenylpropanolamine  (norephedrine) 
(Refs.  16,  56,  60,  and  62  through  64). 
Results  of  several  studies  on  blood 
pressure  effects  with  the  use  of 
ephedrine  alkaloids  have  indicated  that 
individuals  with  hypertension  may  be  at 
greater  risk  of  blood  pressure  elevations 
with  the  use  of  ephedrine  (reviewed  in 
(Ref.  64)). 

The  signs  and  symptoms  observed  in 
the  AER's  are  consistent  with  the 
available  scientific  literature  on  the 
effects  of  ephedrine  alkaloids.  Serious 
cardiovascular  adverse  events  are  the 
major  cause  of  death  reported  in  the 
AER's  with  the  use  of  ephedrine 
alkaloid-containing  products  and 
primarily  Involve  ischemia  (inadequate 
blood, Qow)  which  can  cause  heart 


attacks  and  strokes.  These  events  have 
occurred  in  asymptomatic,  otherwise 
healthy  young  adults  with  normal 
coronary  or  cerebral  blood  vessels  (Ref. 
25),  a  finding  also  noted  with 
pheirmaceutical  preparations  of 
ephedrine  alkaloids  (Refs.  60.  61,  and 
65),  where  vasospasm  with  subsequent 
ischemia  is  a  proposed  mechanism  of 
tissue  injury.  Besides  causing  damage 
by  affecting  blood  flow, 
sympathomimetic  agents,  such  as 
ephedrine,  can  damage  the  heart  and 
other  tissues  or  organs  by  other 
mechanisms.  Cardiomyopathy  (i.e., 
disease  of  the  heart  muscle)  related  to 
catecholamine  mediated  cytotoxicity 
(cell  damage)  has  been  reported  with 
chronic  use  of  ephedrine  alkaloids 
(durations  of  use  generally  at  or  above 
the  recommended  dose  that  occur  over 
many  months  or  years)  (Refs.  62  and  66 
through  68).  Fatal  cardiomyopathies 
have  also  been  reported  with  chronic 
use  of  ephedrine  alkaloid-containing 
dietary  supplements  (ARMS  No.  11134 
in  Ref.  149a). 

Ephedrine  and  pseudoephedrine  have 
been  implicated  also  in  stroke 
secondary  to  intracranial  (i.e.,  inside  the 
brain)  and  subarachnoid  (i.e., 
underneath  the  membrane  that  covers 
the  brain  and  spinal  cord)  hemorrhage 
and  vasculitis  (i.e.,  inflammation  of 
blood  vessels),  as  well  as  in  ischemic 
strokes  (Refs.  9  and  69  through  71), 
particularly  when  used  in  combinations 
with  phenylpropemolamine 
(norephedrine)  or  caffeine  (Refs.  65  and 
72  through  78)  or  in  the  presence  of 
monoamine  oxidase  inhibitors  (MAOI) 
(Ref.  72).  These  effects  are  noted  to  be 
similar  to  the  necrotizing  angiitis    . 
(severe  inflammation  with  destruction 
of  the  blood  vessels)  seen  in  chronic 
amphetamine  abuse  (Refs.  16.  74.  and 
77  through  79). 


b.  Physiologic  and  pharmacologic 
evidence:  NS  effects  of  ephedrine 
alkaloids.  The  adverse  events  involving 
the  NS  reported  to  FDA  that  are 
associated  with  dietary  supplements 
containing  ephedrine  alkaloids  are 
consistent  with  the  known  effects  of 
sympathomimetic  agents  on  the  NS. 
These  effects,  such  as  seizure  (Refs.  63, 
65,  and  80),  psychosis,  and  mania  (Refs. 
81  through  99),  have  been  reported  with 
the  use  and  the  abuse  of  ephedrine 
alkaloids.  More  recently,  a  case  report  in 
the  scientific  literature  reported 
ephedrine-induced  mania  associated 
with  the  use  of  a  botanical  dietary 
supplement  (Ref.  100). 

Neuropsychiatric  effects  reported  in 
AER's  related  to  ephedrine  alkaloid- 
containing  dietary  supplements  also  are 
consistent  with  the  known  physiologic 
and  pharmacologic  actions  of  ephedrine 
alkaloids  documented  in  the  scientific 
literature.  Mania  and  psychosis  have 
occurred  in  individuals  without 
identifiable  risk  factors  who  have  used 
these  products,  as  well  as  in  people  who 
used  them  who  had  possible 
predisposing  factors,  such  as  a  personal 
history  of  mood  disorders  (i.e., 
depression  or  manic  depression),  a 
family  history  of  manic  depression,  or 
concurrent  use  of  products  that  increase 
sensitivity  of  an  individual  to  the  effects 
of  ephedrine  alkaloids  (see  Table  4). 
AER's  noting  neuropsychiatric  adverse 
effects  in  persons  using  non-MAOI 
antidepressant  drugs  concurrently  with 
dietary  supplements  containing 
ephedrine  alkaloids  are  consistent  with 
a  report  of  the  serotonin  syndrome 
associated  with  the  conciurent  use  of 
serotonin  reuptake  inhibitors  (a  ne^ 
class  of  antidepressant  drugs)  and  OTC 
cold  remedies  containing 
pseudoephedrine  (Ref.  101). 


Table  4.— Factors  Influencing  Sensitivity  to  Sympathomimetic  Agents 


Factor 

Examples 

Age  

Children,  elderly. 

Metatxjiizer  genotype;  adrenergic  receptor  genotype  and  numbers. 

Hyperdynamic  (exercise),  underweight. 

Genetics 

Physiological  states  

Dieting  practices  

Medicartions  and  food 

Diseases  or  health-related  conditions  

MAOI,  methyldopa,  P-receptor  t)«ocking  agent,  caHeine  or  other  stimulants. 

Heart  disease,  thyroid  disease,  diat)etes,  renal  disease,  high  blood  pressure,  depression,  psy- 
chiatric conditions,  glaucoma,  prostate  enlargement,  seizure  disonjer. 

Vascular  spasm;  stroke  and  myocardial  infarction  may  influence  the  type  and  seventy  of  ad- 
verse events  In  the  sensitive  individual. 

Duration  of  use  

c.  Variability  in  individual  responses 
to  ephedrine  alkaloids.  The 
unpredictability  of  individual  responses 
to  ephedrine  alkaloid-containing  dietary 
supplement  products,  as  reported  in 
AER's,  is  also  consistent  with  what  is 


known  about  the  physiological  and 
pharmacological  properties  of  these 
alkaloids  TRefs.  7.  10  through  12,  39 
through  41,  and  48).  hidividual 
variability  in  the  effects  of  ephedrine 
has  been  reported  in  several  clinical 


investigations  (Refs.  5  and  102  through 
104).  The  marked  sensitivity  of  some 
individuals  to  the  effects  of  ephedrine 
has  been  recognized  in  the  Western 
scientific  literature  almost  from  the  time 
that  ephedrine  was  introduced  as  a 
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therapeutic  agent  in  the  mid-1920's 
(Refs.  5  and  102).  Two  early  studies  by 
different  investigators  recommended  a 
10  mg  initial  oral  test  dose  to  assess  the 
individual's  sensitivity  to  sources  of 
ephedrine  (Refs.  5  and  102). 

Factors  that  appear  to  influence 
individual  susceptibility  to 
sympathomimetic  agents  are  diverse 
(see  Table  4)  and  are  not  yet  well 
defined  by  biological  bases.  These 
factors  include  genetics,  particularly 
those  genes  controlling  metabolic 
functions;  receptor  numbers  and  types; 
gender;  age;  and  certain  physiological 
states  or  disease  conditions  (reviewed  in 
Refs.  39  through  42).  In  addition,  the 
dosage  and  duration  of  use  may 
influence  the  effects  seen  with 
ephedrine  alkaloids,  as  tachyphylaxis 
(i.e..  decrease  or  diminution  of  some 
effect)  is  known  to  occur  with  chronic 
use  of  these  agents  (i.e.,  there  are 
decreases  in  certain  effects  with  chronic 
use  that  are  thought  to  be  due  to 
occupation  of  all  adrenergic  receptor 
sites;  discontinuation  of  ephedrines  for 
a  few  days  results  in  receptor 
availability  and  receptor  mediated 
effects).  An  example  of  tachyphylaxis 
could  be  tremor  or  insomnia,  which 
occurs  soon  after  starting  ephedrine 
alkaloid-containing  products  but  which 
may  resolve  in  certain  individuals  with 
continued  use  of  ephedrine  alkaloids. 

d.  Clinical  trials  using  ephedrine  in 
the  treatment  of  obesity.  Although  many 
dietary  supplements  containing 
ephedrine  alkaloids  are  marketed  for 
weight  loss  or  energy  purposes,  there  is 
a  paucity  of  meaningfiil  data  on  the  safe 
use  of  these  products  for  this  purpose. 

A  number  of  controlled  clinical  trials 
reported  in  the  scientific  literature 
evaluated  the  effects  of  pharmaceutical 
preparations  of  ephedrine.  either  singly 
or  combined  with  caffeine  or  aspirin,  on 
weight  loss  in  the  treatment  of  obesity 
(Refs.  105  through  119).  While  the 
primary  purpose  of  these  trials  was  to 
evaluate  efficacy  of  ephedrine  for 
purposes  of  weight  loss  in  grossly  obese 
individuals,  these  clinical  trials  also 
document  that  clinically  significant 
adverse  effects  can  occur  in  populations 
with  no  known  risk  factors  with  the  use 
of  ephedrine,  and  that  synergistic 
adverse  effects  can  result  when 
ephedrine  and  caffeine  are  combined. 
The  patterns  and  types  of  the  adverse 
effects  reported  in  these  trials  are 
consistent  with  the  known  effects  of 
sympathomimetic  agents,  that  is.  they 
mainly  involved  NS  and  CVS  effects.  A 
summary  of  these  studies  follows.  (In 
this  document,  the  agency  makes  no 
evaluation  or  judgment  of  the 
effectiveness  of  the  use  of  ephedrine  in 
the  treatment  of  obesity.) 


A  Danish  group  of  researchers 
investigated  the  usefulness  of  ephedrine 
and  caffeine  alone  and  in  combination 
for  the  treatment  of  obesity  (Refs.  105. 
106.  and  112).  One  hundred  and  eighty 
subjects  were  randomized  to  one  of  four 
treatment  groups:  (1)  Ephedrine — 20  mg. 
(2)  ephedrine — 20  mg  and  caffeine — 200 
mg.  (3)  caffeine — 200  mg.  and  (4) 
placebo  control.  The  treatments  were 
administered  three  times  a  day  for  24 
weeks  in  conjunction  with  a  defined 
low  calorie  diet.  One  hundred  and  forty- 
one  individuals  completed  the  trial. 
Subject  withdrawals  were  reported  to  be 
equally  distributed  across  the  four 
groups  with  no  statistical  differences 
among  the  groups.  More  side  effects 
were  noted  in  the  treatment  groups 
compared  to  the  placebo  control  group 
in  both  those  subjects  continuing  in. 
and  those  withdrawing  from,  the  trial. 
Study  results  showed  that  60  percent  of 
the  ephedrine  and  caffeine  treatment 
group.  44  percent  of  the  ephedrine 
treatment  group,  and  36  percent  of  the 
caffeine  treatment  group  experienced 
side  effects  compared  to  24  percent  of 
the  placebo  control  group.  These  results 
were  statistically  significant  (p<0.05) 
(Ref.  105).  This  study  showed  that  there 
was  a  possibility  of  rebound  symptoms 
(symptoms  occurring  as  a  consequence 
of  withdrawal  of  an  agent,  especially 
headache  and  fatigue)  once  the 
treatment  was  stopped.  Rebound 
symptoms  were  seen  most  in  the 
ephedrine  and  caffeine  treatment  group 
but  also  occurred  in  the  ephedrine  alone 
group  (Refs.  105  and  106). 

Astrup  et  al.  enrolled  127  of  the 
subjects  completing  the  above  clinical 
trial  into  an  open  label  study  where  all 
subjects  received  the  same  treatment 
(diet  and  ephedrine  plus  caffeine)  for  24 
weeks  (Refs.  106  through  108).  Five  of 
the  38  subjects  that  withdrew  or 
dropped  out  of  this  study  did  so  because 
they  experienced  adverse  drug  reactions 
(NS  and  CVS  effects).  Adverse  drug 
reactions  occurred  in  102  subjects 
during  weeks  1  through  24  of  the  open 
trial.  Most  symptoms  (75  percent) 
started  during  the  first  4  weeks  of 
treatment  and  lasted  about  4  weeks. 
Symptoms  related  to  the  CVS  were 
primarily  palpitations  and  tachycardia. 
The  most  frequent  NS  symptoms  were 
tremor,  agitation,  insomnia,  increased 
sweating,  and  nervousness. 

Breum  et  al..  in  another  clinical  trial 
in  which  the  effects  of  ephedrine  plus 
caffeine  (EC)  were  evaluated,  conducted 
a  randomized,  double  blind,  controlled 
15  week  clinical  trial  comparing  the 
effects  of  EC  to  that  of  dexfenfluramine 
(DF),  a  serotoninergic  agonist,  in  the 
treatment  of  obesity  (Ref.  113).  Fifty  four 
percent  of  the  subjects  in  the  EC  group 


compared  to  43  percent  of  the  DF  group 
experienced  adverse  reactions.  The 
majority  of  these  occurred  within  the 
first  4  weeks.  At  week  one,  38  percent 
of  the  EC  group  subjects  experienced 
adverse  drug  reactions  compared  to  30 
percent  in  the  DF  group.  NS  effects 
(particularly  insomnia  and  agitation) 
were  statistically  increased  (p  <  0.05)  in 
the  EC  treatment  group  (46  percent) 
compared  to  the  DF  group  (26  percent), 
whereas  gastrointestinal  adverse  effects 
were  significantly  increased  in  the  DF 
group.  Eight  percent  of  the  EC  group 
reported  cardiovascular  symptoms.  All 
symptoms  remitted  after  cessation  of  the 
trial  drugs. 

The  above  studies  demonstrate  that 
adverse  effects  can  occur  with  the  use 
of  ephedrine  in  the  treatment  of  obesity 
even  in  carefully  designed  and 
conducted,  physician-monitored 
clinical  trials  and  even  in  persons 
prescreened  to  be  in  good  health,  free  of 
known  risk  factors,  and  not  using 
medications  or  other  products  knovm  to 
adversely  interact  with  ephedrine-like 
drugs.  Furthermore,  the  study 
population  of  obese  individuals  is 
recognized  to  be  less  sensitive  to  the 
effects  of  sympathomimetic  agents  than 
the  general  population  (Ref.  120). 
Certain  of  these  studies  also  evidence 
that  there  is  an  increased  frequency  of 
adverse  effects  occurring  in  lean 
subjects,  secondary  to  sympathetic 
stimulation,  compared  to  obese  subjects 
that  is  unrelated  to  dose  per  body 
weight  (Ref.  119).  Thus,  these  studies 
suggest  that  the  general  population  may 
be  more  sensitive  to  the  effects  of 
ephedrine  alkaloids  than  the  obese 
population. 

There  are  a  number  of  recognized 
limitations  inherent  in  these  published 
trials,  including  those  associated  with 
study  design,  methods,  and  conduct 
(e.g.,  small  number  of  subjects  enrolled 
in  these  trials,  narrow  targeted 
populations,  short  evaluation  periods, 
and  selective  presentation  of  data  are 
among  the  concerns)  as  are  the  multiple 
publications  of  the  same  data.  Yet 
despite  these  factors,  the  adverse  effects 
observed  in  these  studies  remain  a  cause 
for  concern,  although  these  factors  make 
it  difficult  to  identify  subpopulations 
that  may  be  particularly  sensitive  to  the 
effects  of  ephedrine  or  to  identify 
adverse  effects  that  occur  infrequently. 
These  studies  were  carefully  monitored, 
so  that  subjects  were  withdrawn  from 
the  study  when  adverse  effects  became 
evident.  Therefore,  although  the 
observed  adverse  effects  in  these  studies 
were  not  as  severe  or  as  serious  as  some 
observed  with  dietary  supplement  use 
(e.g.,  heart  attacks,  seizures,  strokes), 
they  are  indicative  of  the  potential  for 
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grpBter  risk  with  continued  use. 

VI  .rt'over.  their  occurrence  is 

T°rndr<able  given  the  careful 

pr>'s(  leaning  of  study  subjects  such  that 

high  risk  persons  ware  not  included  in 

the  study. 

The  greatest  limitation,  however,  is 
that  these  studies  were  designed  to 
evaluate  the  effectiveness  of  ephedrine 
in  the  treatment  of  obesity.  They  were 
not  designed  to  test  the  safety  of  the  use 
of  ephedrine  in  the  obese,  or  any  other 
population  (Ref.  121),  or  to  test  its  safety 
under  the  conditions  under  which 
marketed  dietary  supplements 
containing  sources  of  ephedrine 
alkaloids  are  used.  Therefore,  these 
study  results  cannot  be  used  to 
definitively  demonstrate  safety,  or  the 
lack  of  safety,  of  ephedrine  alkaloid- 
containing  supplements  for  use  by  the 
general  population.  Nonetheless, 
despite  the  shortcomings  of  these 
studies,  the  results  raise  serious 
concerns  about  the  safety  of  using 
ephedrine,  from  any  source,  including 
dietary  supplements,  in  both  obese 
individuals  and  the  general  public  in 
nonmedicallv  monitored  situations. 

e.  Other  pnysiologic  and 
pharmacologic  effects.  Some  of  the 
adverse  events  reported  to  FDA  that 
were  imrelated  to  the  CVS  and  NS  also 
bear  a  recognized  relationship  to  the 
known  physiologic  and  pharmacologic 
effects  of  ephedrine  alkaloids.  For 
example,  urinary  retention,  particularly 
in  males  with  no  history  of  prostatic 
hypertrophy  (enlargement  of  the 
prostate  gland),  has  been  associated 
with  the  use  of  ephedrine  (Refs.  102, 
103,  and  122  through  124).  Urinary 
retention  has  a  well  recognized  , 
relationship  with  urinary  tract 
infections,  which  have  been  reported  to 
FDA  with  the  use  of  products 
containingtephedrine  alkaloids. 
Myopathy  (disease  of  muscle),  besides 
being  reported  for  the  heart  (Refs.  62 
and  66  through  68),  is  also  recognized 
to  involve  skeletal  muscles  and  may 
result  in  acute  renal  failure  (Ref.  125). 
Certain  gastrointestinal  adverse  effects, 
including  impaired  colonic  motility  and 
ischemic  colitis,  have  been  associated 
with  the  usage  of  amphetamines  [Refs. 
102  and  126).  Similarly,  ischemic  colitis 
has  also  been  reported  with  the  usage  of 
a  long-acting  decongestant  containing 
pseudoephedrine  (Ref.  127). 
Additionally,  acute  hepatitis 
(inflanunation  in  the  liver)  has  been 
associated  with  the  use  of  a  Chinese 
medicinal  product  containing  Ma  huang 
(Ref.  128). 

Other  types  of  adverse  effects,  such  as 
the  reports  of  dermatologic  reactions, 
while  not  known  to  be  related  to  the 
recognized  physiologic  or 


pharmacologic  effects  of  ephedrine 
alkaloids,  are  consistent  with  adverse 
effects  reported  in  published  case 
reports.  For  example,  there  are  more 
than  11  published  case  reports,  at  least 
12  patients,  of  systemic  dermatologic 
reactions,  including  rashes  occurring  in 
a  particular  distribution  on  the  body, 
contact  dermatitis  (inflammation  of  the 
skin  resulting  usually  from  local  contact 
with  a  substance),  a  toxic  shock-like 
syndrome,  angioedema  (extreme 
swelling  of  tissues  and  structures  of  the 
body  secondary  to  leaking  of  fluids  from 
capillaries  (small  blood  vessels)),  and 
erythematous  (reddish)  rash  and 
subsequent  desquamation  (loss  of  part 
of  the  skin  surface)  that  occurred  with 
the  use  of  ephedrine  or 
pseudoephedrine  (Refs.  114  and  129 
through  138). 

Concerns  about  toxicity  to  the  fetus 
with  maternal  exposure  to  ephedrine 
alkaloids  during  pregnancy  remain 
unresolved.  Increased  fetal  heart  rate 
has  been  associated  with  maternal  use 
of  pseudoephedrine  (Ref.  139).  In 
addition,  the  administration  of 
intramuscular  ephedrine  to  treat 
maternal  hypotension  has  been 
associated  with  increases  in  fetal  heart 
rate  and  beat-to-beat  variability  (cited  in 
Ref.  139).  Certain  animal  studies  also 
raise  concern  about  potential  teratogenic 
effects  that  may  be  caused  by  the  use  of 
ephedrine  during  pregnancy  (Refs.  140 
through  143).  Potential  toxicity  for  a 
breast-fed  infant  whose  mother  is  using 
a  dietary  supplement  containing 
ephedrine  alkaloids  is  unknown,  but 
toxicity  has  been  reported  in  a  breast- 
fed infant  whose  mother  had  been 
taking  a  long-acting  oral  decongestant 
containing  d-isoephedrine  for  the  relief 
of  allergy  symptoms  (Ref.  144). 

Little  is  known  about  the  potential 
consequences  of  long  term  use  of 
ephedrine  alkaloids,  other  than  the  risk 
of  cardiomyopathy  as  stated  above.  Park 
et  al.,  however,  recently  implicated  P- 
adrenergic  agents  like  ephedrine  in  the 
etiology  of  a  type  of  lung  cancer, 
particularly  in  persons  simultaneously 
exposed  to  carcinogenic  environmental 
factors  such  as  smoking  (Ref.  145).  This 
report  indicates  the  need  for  long-term 
followup  to  adequately  assess  the  risks 
associated  with  product  use,  as  well  as 
the  importance  of  particular  group 
characteristics  (e.g. ,  smoking  status)  in 
evaluating  risk. 

f.  Traditional  uses  of  botanical 
sources  of  ephedrine  alkaloids:  adverse 
effects.  In  the  traditional  medicinal  use 
of  Ephedra,  the  raw  botanical  was 
administered,  either  alone  or  more 
commonly  combined  with  other  specific 
botanicals,  in  the  form  of  a  water 
infusion  (tea),  three  times  a  day. 


Traditional  treatment  was  prescribed  by 
a  trained  health  practitioner  based  on 
the  evaluation  of  a  particular  patient 
and  was  predominately  for  short  term 
use.  Commonly  used  dosages  of  the  raw 
botanical  ranged  from  1.5  to  9  grams  (g), 
generally  averaging  5  to  6  g  of  Ephedra 
per  dose  (Refs.  14  and  146).  Tyler  has 
estimated  that  a  tea  made  from  2  g  of  the 
raw  botanical  Ephedra  (containing  1.25 
percent  ephedrine)  will  yield  a  dose  of 
15  to  30  mg  ephedrine  (cited  in  Ref. 
147).  Thus,  use  of  5  to  6  g  of  the  raw 
botanical  Ephedra,  an  average  amount 
used  in  a  tea  could  yield  a  dose  of 
ephedrine  ranging  from  approximately 
38  mg  to  75  mg. 

FDA  has  no  knowledge  of  any 
systematic  collection  of  morbidity  and 
mortality  data  on  individuals  treated 
with  Ephedra  in  traditional  medicine. 
Ephedra  was  historically  considered  a 
medium  or  middle  class  herb,  meaning 
that  recognized  toxicities  could  be 
associated  with  its  use  (Refs.  14,  146, 
and  148).  Several  reference  texts,  in  fact, 
list  precautions  and  contraindications 
for  the  use  of  the  botanical  Ephedra  in 
traditional  medicinal  preparations  (Refs. 
14  and  146).  Another  reference  warns 
against  overdosage  (Ref  25). 

While  there  is  a  paucity  of  data  in  the 
scientific  literatiu^  on  the  safety  of  the 
use  of  Ephedra,  several  scientific 
references  report  adverse  effects 
associated  with  the  use  of  Ephedra.  One 
early  study  in  the  United  States  reported 
two  cases  of  luinary  retention  in  men 
aged  56  and  65  years.  These  men  all 
noted  bladder  pain  and  difficulty  in 
voiding  which  developed  after  one  to 
three  doses  of  a  fluid  extract  of  Ephedra. 
The  symptoms  resolved  after  the  use  of 
the  extract  was  discontinued.  More 
recently,  a  published  case  report  notes 
the  occurrence  of  erythroderma 
associated  with  the  use  of  an  herbal 
product  containing  Ma  huang  which 
was  obtained  bom  a  Chinese  herbalist 
for  the  relief  of  cold-like  symptoms  (Ref. 
138).  The  woman  who  was  the  subject 
of  this  report  bad  a  history  of  similar 
episodes  following  usage  of  OTC  cold 
preparations  containing  ephedrine 
alkaloids.  These  references  document 
that  adverse  effects  occurred  with  the 
traditional  use  of  Ephedra,  and  that 
these  effects  are  consistent  with  effects 
occurring  with  modem  pharmaceutical 
preparations  of  synthetic  ephedrine. 

3.  The  Relationship  is  Temporally 
Correct 

One  possible  source  of  serious  error  in 
evaluating  observational  data,  such  as 
that  found  in  FDA's  postmarketing 
surveillance  system,  is  the  potential  for 
inappropriately  assuming  that  a  cause 
and  effect  relationship  exists  between  a 
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particular  exposure  aim  a  paniLUiar 
adverse  event  without  evaluating  the 
true  relationship  of  the  adverse  event  to 
the  exposure.  Unless  there  are  data  that 
ensure  that  there  is  the  correct  temporal 
relationship  between  exposure  and 
effect  (i.e.,  that  the  adverse  effects 
follow  exposure),  there  is  a  potential  for 
serious  misinterpretation  of  data.  To 
evaluate  this  potential  source  of  serious 
error.  FDA  evaluated  the  AER's  to 
determine  whether  there  was  clear 
evidence  of  the  correct  temporal 
sequence  having  occurred.  FDA  found 
evidence  of  the  correct  relationship  in 
the  AER's  that  it  received  (see,  e.g., 
ARMS  Nos.  10088.  8475.  9747,  and 
11112). 

Further  support  that  the  temporal 
relationship  is  correct  can  be  found  in 
clinical  studies  that  described  the 
pharmacological  and  physiological 
effects  of  different  ephedrine  alkaloids 
and  in  the  clinical  trials  with  obese 
subjects. 

4.  There  is  Other  Evidence,  Even  in  the 
Absence  of  Controlled  Trials.  Such  as 
Evidence  of  Dechallenge  That  Suggests 
a  Causal  Relationship  Between  the  Use 
of  Ephedrine  Alkaloid-Containing 
Dietary  Supplements  and  Adverse 
Events 

Causality  is  most  readily 
demonstrated  in  well-designed  and 
conducted  clinical  trials,  in  which  the 
multiple  factors  that  may  influence 
study  results  and  interpretations  can  be 
controlled.  However,  evidence  of 
causality  can  be  inferred  from 
observational  studies,  including 
individual  case  reports,  particularly 
where  there  is  evidence  of  positive 
dechallenge  and  rechallenge,  that  is. 
where,  when  the  consumer  stopped 
using  the  product,  the  signs  and 
symptoms  resolved  or  improved,  and 
when  the  consumer  began  using  the 
product  again,  the  symptoms 
reoccurred.  Althou^  many  of  the  AER's 
did  not  provide  enough  information  to 
adequately  evaluate  these  questions. 


iivtn  ^o  puiLLjnt  of  AER's  provided 
information  suggesting  successful 
dechallenge,  and  4  percent  of  reports 
provided  information  of  rechallenge, 
suggesting  that  the  product  was  the 
direct  cause  of  the  adverse  event.  A 
number  of  the  previously  described 
cases  are  particularly  good  examples  of 
positive  dechallenge  in  that  symptoms 
resolved  spontaneously  on  cessation  of 
use  of  the  product  without  medical 
treatment  (see  Arms  Nos.  10088.  11065, 
and  11112  in  the  Appendix  to  this 
document). 

Furthermore,  some  specific  AER's 
suggest  that  a  pattern  of  starting  and 
stopping  use  of  dietary  supplements 
containing  ephedrine  alkaloids  may 
increase  an  individual's  susceptibility  to 
experiencing  adverse  events  as  has  been 
suggested  in  reviews  of  adverse  events 
occurring  with  the  use  of 
phenylpropanolamine  (Ref.  73).  One 
case  described  above,  ARMS  No.  9552, 
in  which  a  woman  suffered  a  heart 
attack  soon  after  she  restarted  using  an 
ephedrine  alkaloid-containing  product, 
may  be  an  example  of  such  increased 
sensitivity. 

Thus,  FDA  tentatively  concludes  that 
there  is  evidence  of  dechallenge  and 
rechallenge  from  the  AER's  that 
supports  a  causal  relationship  between 
the  ingestion  of  ephedrine  alkaloids  and 
the  types  of  CVS  and  NS  and  other 
effects  observed  with  use  of  the 
ephedrine  alkaloid-containing  dietary 
supplement  products.  Additional 
support  for  this  conclusion  is  also 
provided  in  the  published  clinical  trials 
in  the  treatment  of  obesity  described 
above. 

5.  A  Biologically  Plausible  Explanation 
for  the  Adverse  Events 

Considering  the  totality  of  the 
available  information.  FDA  tentatively 
concludes  that  the  available  evidence 
strongly  supports  that  the  adverse 
effects  that  are  occurring  with  the  use  of 
dietary  supplements  containing 
ephedrine  alkaloids  are  caused  by  the 


ephedrine  alkaloids.  This  tentative 
conclusion  derives  from  the  previous 
discussions  in  this  document.  The 
observed  adverse  effects  predominately 
involve  the  CVS  and  NS  and  are 
consistent  with  the  known  physiological 
and  pharmacological  effects  of 
ephedrine  alkaloids  noted  in  medical/ 
pharmacological  texts.  Furthermore, 
similar  patterns  of  CVS  and  NS  effects 
have  been  documented  both  in 
anecdotal  reports  in  the  scientific 
literature  and  in  the  published  results  of 
controlled  clinical  trials  using 
pharmaceutical  preparations  of  various 
ephedrine  alkaloids.  The  available  data 
further  suggest  that  these  types  of 
adverse  events  should  be  anticipated 
and  expected  with  the  use  of  ephedrine 
alkaloid-containing  products  by  the 
general  population. 

D.  Additional  Concerns 

The  agency  is  aware  of  a  number  of 
factors  related  to  currently  marketed 
dietary  supplements  that  may  contribute 
to  the  likelihood  of  adverse  events  but 
that  the  available  data  are  inadequate  to 
evaluate  fully.  These  factors  weighed 
heavily  on  the  minds  of  many  members 
of  the  Food  Advisory  Committee  as  they 
discussed  the  public  health  concerns 
associated  with  the  use  of  these 
products.  These  factors  include: 

(1)  The  size  of  the  population  that  is 
susceptible  to  experiencing  adverse 
events  with  the  use  of  ephedrine 
alkaloids,  because  there  are  neither  good 
data  on  the  number  and  pattern  of 
supplement  users  in  the  United  States 
nor  good  data  on  the  full  range  of 
characteristics  that  cause  or  increase 
risk.  Nonetheless,  the  potential 
population  at  risk  is  quite  large  if  one 
considers  the  following  likely  risk 
factors: 

(a)  The  large  number  of  perlbns  who 
have  diseases  or  conditions,  or  who  are 
at  risk  for  such  conditions,  for  whom 
the  use  of  ephedrine  alkaloid-containing 
dietary  supplements  is  inappropriate 
(Table  5). 


Table  5.— lDE^mFlABLE  At  Risk  Population  With  Use  of  Ephedrine  Alkaloids 


Disease  or  condition 


Cardiovascular  disease  

Hypertension  

Kidney  trouble  

Prostate  disease 

Glaucoma  

Diat)etes  

Depressive,  anxiety  or  schizoplirenic  disorders 

Thyroid  disease  

Pregnancy  


Estimated  numt)er  of  affected  persons  in 
the  United  States  (in  millions) 


50  (Ref.  158). 
50  (Ref.  158). 

3.5  (Ref.  159). 

2.6  (Ref.  159). 
2.4  (Ref.  160). 

16  (8  million  undiagnosed)  (Ref.  t61). 
42.3  (Ref.  162). 

11  (6  million  undiagnosed)  (Ref.  163). 
4  (eacfiyear)  (Ref.  179). 
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(b)  The  large  number  of  factors  that 
may  increase  susceptibility  or 
sensitivity  to  the  effects  of  ephedrine 
alkaloids  and  other  sympathomimetic 
agents  (Table  4).  These  variables  include 
gender,  age,  genetics,  certain 
physiologic  states,  and  the  use  of  certain 
products  (e.g.,  foods  and  drugs)  (Ref. 
25). 

(2)  The  potential  for  interactive  and 
unpredictable  effects  from  the  mixture 
of  ephedrine  alkaloids  found  in 
botanical  sources,  which  may  serve  to 
increase  the  likelihood,  frequency,  or 
severity  of  an  adverse  event.  Unlike 
drugs  which  contain  only  a  single,  well- 
characterized  ephedrine  alkaloid, 
botanical  sources  contain  a  mixture  of 
these  alkaloids.  The  potential  for 
interactive  effects  among  these  alkaloids 
is  likely  but  largely  unknown  (Ref  25). 

(3)  Tne  potential  for  other  ingredients 
in  the  dietary  supplement  products  to 
interact  with  the  ephedrine  alkaloids  to 
increase  the  likelihood  or  severity  of  an 
adverse  event  (Ref.  25). 

(4)  The  natural  or  formulation 
variations  in  levels  and  relative 
proportions  of  the  ephedrine  alkaloids 
in  marketed  dietary  supplement 
products  and  the  resultant  risk  for 
persons  who  can  tolerate  one  level  or 
mixture  but  who  unknowingly  are 
exposed  to  different  levels  or  mixtures 
because  they  change  brands,  or  because 
the  composition  of  the  brand  that  they 
typically  use  is  altered  (Ref.  25). 

(5)  The  formulations  of  the  products 
themselves  (including  the  numbers, 
types,  and  forms  of  ingredients  used  in 
the  product  and  the  form  of  the  final 
product)  may  influence  the  likelihood, 
frequency,  or  severity  of  adverse  effects 
because  product  characteristics  may 
influence  dissolution,  absorption, 
bioavldlability,  and  metabolism  of  active 
and  inactive  ingredients  in  the  product 
and  thus  influence  the  effects  of  the 
product  (Ref.  25). 

E.  General  Summary  and  Tentative 
Conclusions 

FDA  has  received  more  than  800 
AER's  involving  more  than  100  dietary 
supplement  products.  Among  these 
products  the  most  common  and 
consistent  finding  is  the  presence  of 
ephedrine  alkaloids.  The  products 
associated  with  these  adverse  events  are 
marketed  in  diverse  formulations  and 
for  a  variety  of  uses. 

Sympathetic  nervous  system  and 
cardiovascular  system  stimulant  effects 
account  for  the  majority  of  the  reported 
adverse  events  associated  with  dietary 
supplements  containing  ephedrine 
alkaloids.  These  effects  include  heart 
attack,  stroke,  seizure,  chest  pain, 
psychosis,  anxiety,  nervousness,  tremor, 


and  hyperactivity  (Refs.  25  and  27).  The 
type  and  patterns  of  these  adverse 
effects  are  consistent  with  the  CVS  and 
NS  effects  known  and  expected  to  occur 
with  the  use  of  sympathomimetic 
agents,  such  as  the  ephedrine  alkaloids. 
The  known  physiological  and 
pharmacological  activities  of  ephedrine 
alkaloids  and  the  adverse  events  that 
have  occurred  in  controlled  clinical 
trials  using  ephedrine  corroborate  this 
conclusion.  The  biological  plausibility 
of  these  types  of  adverse  events 
occurring  with  the  use  of  ephedrine 
alkaloids,  the  temporal  relationship 
between  the  use  of  the  dietary 
supplements  and  the  onset  of  the 
adverse  events,  and  the  evidence  of 
dechallenge  and  rechallenge  also 
support  a  causal  relationship  between 
the  use  of  ephedrine  alkaloid-containing 
products  and  subsequent  adverse 
events. 

Both  the  Working  Group  and  the  Food 
Advisory  Committee  reviewed  the 
available  data  and  information  on  the 
occurrence  of  adverse  events  associated 
with  the  use  of  dietary  supplements 
containing  ephedrine  alkaloids  in 
certain  individuals.  The  Working  Group 
was  specifically  asked  whether  the 
available  information  contains  sufficient 
evidence  to  demonstrate  that  the  use  of 
dietary  supplements  containing 
ephedrine  alkaloids  may  cause 
consumers  to  experience  serious 
adverse  events.  The  Working  Group 
concluded  that  it  was.  Although  not 
asked  this  question,  those  members  of 
the  Food  Advisory  Conmiittee  who 
addressed  the  question  agreed  with  the 
Working  Groups's  conclusion. 

Thus,  FDA  tentatively  concludes  that 
there  is  a  consistent,  large,  and  growing 
body  of  evidence  that  establishes  a 
causal  association  between  the  use  of 
ephedrine  alkaloids  and  subsequent 
adverse  events.  The  agency  also 
tentatively  concludes  that  the  use  of 
ephedrine  alkaloid-containing  dietary 
supplements  is  associated  with  a  serious 
and  significant  public  health  concern 
because  of  the  nature  of  the  adverse 
events  and  the  size  of  the  population  at 
risk. 

m.  The  Proposed  Regulation 

A.  The  Scope  of  This  Proposal 

This  proposal  applies  to  dietary 
supplements  containing  one  or  more 
ephedrine  alkaloids  and  related 
alkaloids,  including  those  from  the 
botanical  species  Ephedra  sinica  Stapf, 
Ephedra  equistestina  Bunge,  Ephedra 
intermedia  var.,  tibetica  Stapf,  Ephedra 
distachya  L.,  and  Sida  cordifolia  or  their 
extracts. 


Conventional  food  products  that 
contain  ephedrine  alkaloids,  including 
snack  bars,  cookies,  and  beverages,  are 
not  covered  by  this  proposal. 
Conventional  food  products  are  subject 
to  section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
348)  and,  given  the  adverse  events 
associated  with  the  use  of  ephedrine 
alkaloids,  these  substances  are 
unapproved  food  additives  when  used 
in  conventional  foods. 

Use  of  botanical  sources  of  ephedrine 
alkaloids  in  traditional  herbal  therapies 
is  beyond  the  scope  of  this  proposal. 
Although  several  Ephedra  species 
(including  those  considered  as  Ma 
huang)  have  been  reported  to  have  a 
long  history  of  use  in  traditional  Asian 
medicine  for  the  treatment  of  the 
symptoms  of  colds,  to  relieve 
respiratory  symptoms,  and  to  regulate 
water  metabolism  (Refs.  4.  6.  14,  and 
146),  products  bearing  claims 
evidencing  that  they  are  intended  for 
therapeutic  use  are  regulated  as  drugs 
under  the  act. 

This  proposal  also  does  not  cover 
OTC  or  prescription  drugs  that  contain 
ephedrine  alkaloids.  Ephedrine  is 
approved  as  an  active  ingredient  in  oral 
OTC  bronchodilator  drugs  for  use  in  the 
treatment  of  medically  diagnosed  mild 
asthma  (21  CFR  341.76).  However,  in 
the  Federal  Register  of  July  27, 1995  (60 
F.R.  38643),  FDA  proposed  to  amend 
the  final  monograph  for  OTC 
bronchodilator  drug  products  to  remove 
the  ingredients  ephedrine,  ephedrine 
hydrochloride,  ephedrine  sulfate,  and 
racephedrine  hydrochloride  and  to 
classify  these  ingredients  as  not 
generally  recognized  as  safe  and 
effective  for  OTC  use. 

FDA  issued  the  proposal  to  amend  the 
final  monograph  for  OTC  bronchodilator 
products  in  response  to  a  request  from 
the  U.S.  Department  of  Justice.  Drug 
Enforcement  Administration  (DEA).  to 
restrict  OTC  availability  of  ephedrine 
because  of  its  illicit  use  as  the  primary 
precursor  in  the  synthesis  of  the 
controlled  substances 
methamphetamine  and 
methylcathinone.  The  agency  also 
issued  the  proposal  because  of  new 
information  that  showed  that  misuse 
and  abuse  of  OTC  ephedrine  drug 
products  can  cause  potential  harm,  and 
because  of  comments  made  by  FDA's 
Pulmonary-Allergy  Drugs  Advisory 
Committee  and  the  Nonprescription 
Drugs  Advisory  Committee.  FDA  is 
currently  evaluating  public  comments  to 
that  proposal  and  will  be  addressing 
this  subject  in  a  future  issue  of  the 
Federal  Register. 


ts.  iiaUonale  Jor  me  Proposal 

It  is  incumbent  upon  the  agency  to 
respond  to  the  concerns  raised  by  the 
number,  seriousness,  and  pattern  of 
adverse  events  associated  with  the  use 
of  ephedrine  alkaloid-containing  dietary 
supplements.  Given  the  AER's,  the  case 
reports  in  the  scientific  literature, 
controlled  clinical  trials,  published 
reports  of  adverse  effects  with 
traditional  uses  of  ephedrine  alkaloid- 
containing  botanicals,  and  other  data,  it 
is  apparent  that  there  are  serious  and 
well-documented  public  health  risks 
attendant  to  the  use  of  ephedrine 
alkaloids  in  marketed  dietary 
supplement  products,  and  that  the 
agency  needs  to  propose  actions  to 
address  these  risks. 

Over  the  years,  FDA  has  employed  a 
variety  of  strategies  in  addressing  food 
ingredients  that  created  significant 
public  health  risks.  In  cases  where  small 
subpopulations  have  faced  serious,  even 
potentially  deadly,  risks  because  of 
ingredients  with  allergic  potential  (e.g., 
nuts  and  shellfish),  FDA  has  required 
that  the  presence  of  the  allergen  be 
declared  on  the  food  label  so  that 
consumers  who  are  at  risk  can  avoid 
products  that  contain  the  problem 
ingredient  (§  101.4  (21  CFR  101.4)).  In 
other  cases  where  a  food  or  food 
ingredient  has  presented  special  health 
risks  to  consumers  under  certain  use 
conditions,  the  agency  has  required 
warning  label  statements  to  ensure  that 
consumers  are  alerted  to  the  potential 
health  hazards  associated  with  use  of 
the  product.  For  example,  FDA  has 
required  a  special  warning  statement  to 
appear  on  the  label  of  protein  products 
intended  for  use  in  weight  reduction, 
stating  in  part  that  very  low  calorie 
protein  diets  may  cause  serious  illness 
or  death  (§  101.17(d)  (21  CFR 
101.17(d))).  In  other  cases,  e.g.,  the 
proposed  regulations  for  poisonings  in 
young  children  because  of  high  intakes 
of  iron-containing  dietary  supplements, 
the  agency  was  concerned  that,  for  high 
potency  products,  warning  labels  alone 
would  not  be  effective  in  preventing 
serious  harm.  Therefore,  the  agency  has 
decided  to  require,  at  least  in  some 
cases,  warning  labels  plus  special 
packaging  requirements  to  reduce  the 
risk  of  serious  harm  (Ref.  150). 

In  other  cases,  where  a  substance 
contained  in  a  food  may  be  harmful  to 
health,  it  has  been  the  agency's  policy 
to  define  a  level  at  which  the  harmful 
substance  may  render  the  food 
adulterated.  For  example,  to  address  the 
public  health  problem  of  histamine 
poisoning  {associated  with  the 
consumption  of  certain  fish,  the  agency 
issued  guidance  on  the  level  of 


histamine  at  which  FDA  is  likely  to  take 
action  against  the  fish  because  it  is 
adulterated  (Ref.  151).  Moreover,  in 
§  109.4(b)  (21  CFR  109.4(b)),  the  agency 
has  said  that  it  will  establish  regulatory 
limits  that  represent  the  level  at  which 
an  added  poisonous  or  deleterious 
substance  adulterates  a  food  within  the 
meaning  of  section  402(a)(1)  of  the  act 
(21  U.S.C.  342(a)(1)). 

The  agency  has  attempted  to  be 
flexible  and  practical  in  tailoring  its 
strategy  for  dealing  with  public  health 
risks,  taking  into  account  the  nature  and 
type  of  the  risk  and  the  potential 
effectiveness  of  various  alternative 
approaches.  In  the  case  of  ephedrine 
alkaloids  in  dietary  supplements,  there 
are  many  factors  and  underlying 
etiologies  that  can  influence  individual 
sensitivity  to  these  substances.  Some  of 
these  factors  are  easily  identified  or 
readily  controlled;  many  are  not.  Factors 
that  are  known  to  influence  the 
likelihood,  frequency,  and  severity  of 
adverse  events  associated  with  the  use 
of  sympathomimetic  agents,  including 
ephedrine  alkaloids,  include  genetics, 
age  (e.g.,  children  and  the  elderly  are  at 
increased  risk),  preexisting  conditions 
(e.g.,  kidney  disease,  heart  disease, 
hypertension,  diabetes,  thyroid  disease, 
glaucoma,  and  enlarged  prostate), 
pregnancy,  concurrent  use  of 
medications  (e.g.,  MAOI,  methyldopa), 
or  excessive  consumption  (see  Table  4) 
(Refs.  39  through  42,  152,  and  153). 
Other  factors  that  may  increase  an 
individual's  susceptibility  to  experience 
adverse  events  with  the  use  of 
ephedrine  alkaloids  include  exercise, 
body  size  (i.e.,  lean  and  normal  weight 
individuals  appear  to  be  more 
susceptible  than  obese  individuals),  and 
dietary  intake  (i.e.,  severe  caloric  and 
fluid  restrictions  increase  the  likelihood 
of  adverse  events)  (Refs.  39,  42,  119,  and 
154  through  156). 

Significantly,  however,  many  adverse 
events  associated  with  ephedrine 
alkaloid-containing  dietary  supplements 
occur  in  individuals  who  have  no 
apparent  risk  factors,  or  who  are 
unaware  that  they  are  at  risk. 
Additionally,  approximately  40  percent 
of  the  reported  adverse  events  occur 
with  the  first  use  or  within  1  week  of 
first  use,  providing  little  or  no  warning 
to  consumers  of  potential  risk  (see 
Figure  3).  The  agency  tentatively 
concludes,  therefore,  that  neither 
disclosure  of  the  presence  of  ephedrine 
alkaloids  on  the  product  label  nor  the 
use  of  a  warning  statement,  alone,  will 
be  sufHcient  to  protect  consumers 
because  many  individuals  are  not 
aware,  and  are  unable  to  determine,  that 
they  are  at  risk  from  consuming 
ephedrine  alkaloids,  and  serious 


adverse  evenis  may  occur  on  mc  iirsi 
use  or  with  very  short-term  use. 

Therefore,  the  agency  has  tentatively 
determined  that  several  measures  are 
needed  if  the  observed  adverse  events 
associated  with  the  use  of  ephedrine 
alkaloid-containing  dietary  supplements 
are  to  be  effectively  addressed.  These 
measures  are  discussed  below. 

C  Proposal  for  Dietary  Supplements 
Containing  Ephedrine  Alkaloids 

1.  Dietary  Ingredient  Limit  for 
Ephedrine  Alkaloids:  Per  Serving  Basis 

One  possible  strategy  for  addressing 
the  significant  number  of  adverse  effects 
associated  with  ephedrine  alkaloids  in 
dietary  supplements  is  to  restrict  the 
level  of  the  ephedrine  alkaloids  in  these 
products.  In  considering  this  possibility, 
FDA  evaluated  two  issues:  (a)  Is  there  a 
level  at  which  ephedrine  alkaloids 
cause  safety  concerns;  and  (b)  if  there  is, 
will  restricting  dietary  supplements 
from  containing  ephedrine  alkaloids  at 
or  above  that  level  be  adequate,  alone, 
to  protect  the  public  health,  or  will 
additional  steps  be  necessary. 

In  considering  these  questions,  FDA 
evaluated  the  evidence  that  provides 
information  on  the  adverse  effects  of 
ephedrine  alkaloids  that  is  most 
relevant  to  the  uses  and  formulations  of 
marketed  dietary  supplement  products: 
(a)  The  published  findings  from  the 
clinical  studies  investigating  the  use  of 
ephedrine  for  weight  loss  for  the 
treatment  of  obesity,  and  (b)  the 
numerous  AER's  associated  with  the 
consumption  of  dietary  supplements 
containing  ephedrine  alkaloids. 

First,  the  agency  reviewed  clinical 
trials  that  have  been  performed  to 
explore  therapeutic  uses  for  ephedrine 
alone  and  in  combination  with  oth?r 
pharmaceutical  substances  (see  earlier 
discussion  in  section  II.C.2.d.  of  this 
document  (Refs.  105  through  119)). 
Information  from  these  trials  show  that 
20  mg  ephedrine  per  dose  can  cause 
adverse  events  to  occur  in  a  significant 
percentage  of  obese  persons  (up  to  60 
percent)  prescreened  to  be  free  of 
known  risk  factors  while  using  these 
products  for  a  relatively  short  time  (i.e., 
most  adverse  events  occurred  during  the 
first  4  weeks  of  use).  Thus,  these  studies 
establish  that  20  mg  per  serving  of 
ephedrine  presents  potential  risks  for  a 
subpopulation  of  morbidly  obese 
persons  but  provide  no  information  on 
risk  at  levels  below  20  mg  per  serving 
for  obese  persons.  These  studies  also 
provide  no  information  on  risk  at  levels 
below  20  mg  per  serving  for  use  by 
persons  in  the  general  population  (e.g., 
lean  or  moderately  overweight  persons), 
who  are  known  to  be  more  sensitive  to 
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sympathomimetic  substances  like 
ephedrine  alkaloids  than  are  the 
morbidly  obese  persons  who  constituted 
the  study  population  (see  section 
II.C.2.d.  of  this  document).  FDA  is  not 
aware  of  any  well-designed  and 
conducted  studies  that  evaluate  the 
risks  of  intakes  of  ephedrine  levels 
below  20  mg  p>er  serving  in  any 
population  group. 

Second,  PT)A,  through  its 
postmarketing  surveillance  program,  has 
found  consistent  patterns  of  adverse 
events  across  a  broad  range  of  marketed 
dietary  supplement  products  that 
contain  a  variety  of  ephedrine  alkaloid 
levels  per  serving.  FDA's  laboratory 
analyses  of  the  ephedrine  alkaloid  levels 
in  the  small  number  of  available  dietary 
supplement  products  that  consumers 
who  suffered  adverse  events  turned  over 
to  the  agency  showed  that  these  adverse 
events  were  related  to  ephedrine 
alkaloid  levels  from  approximately  1  to 
over  50  mg  per  serving  (Ref.  149).  These 
data,  as  well  as  analytical  data  from 
samples  collected  irom  the  marketplace 
after  FDA  received  AER's  from 
consumers  who  no  longer  possessed  the 
product,  show  a  pattern  of  clinically 
signiHcant  adverse  events,  including 
neuropsychiatric  effects  (e.g.,  severe 
depression,  seizure),  malignant  (i.e., 
extremely  high)  blood  pressure,  and 
myocardial  necrosis  (i.e.,  death  of  the 
heart  muscle)  with  subsequent  cardiac 
arrest  and  death,  with  the  use  of 
ephedrine  alkaloids  at  levels 
approaching  and  above  10  mg  per 
serving  (e.g.,  seven  reports  of  clinically 
serious  adverse  events  were  associated 
vdth  products  that  contained  10  to  15 
mg  per  serving)  (Ref.  149a).  Clinically 
significant  adverse  events  were  also 
reported  with  the  use  of  ephedrine 
alkaloids  at  levels  that  exceeded  this 
range. 

FTDA  has  also  received  a  few  reports 
of  adverse  events,  some  clinically 
significant,  including  tremor,  extremely 
high  blood  pressure,  severe  headache, 
nausea,  chest  pain,  increased  heart  rate, 
and  insomnia,  associated  with  the  use  of 
ephedrine  alkaloids  at  levels  below  8 
mg  (e.g.,  2  to  8  mg  ephedrine  alkaloids 
per  serving)  (Ref.  149a).  The  true 
clinical  significance  of  these  levels  of 
ephedrine  alkaloids  is  difficult  to 
interpret  because  of  the  lack  of  the  data 
(e.g.,  too  few  reports  vdth  analysis  to 
identify  a  pattern  of  clinically  serious 
adverse  events  at  any  specific  level). 
Thus,  the  available  information  from  the 
AER's  and  the  scientific  literature  does 
not  provide  sufficient  data  to  adequately 
evaluate  risk  below  approximately  10 
mg  per  serving. 

Given  the  available  evidence,  it  is 
difficult  to  ascertain  whether  there  is  a 


threshold  level  of  ephedrine  alkaloids 
below  which  the  general  population  and 
susceptible  individuals  will  not 
experience  serious  adverse  events.  The 
shape  of  an  intake-response  curve  for 
any  particular  adverse  effect  related  to 
ephedrine  alkaloid  intakes  is  not 
known.  In  the  absence  of  data  that  allow 
a  systematic  evaluation  of  intakes  of 
ephedrine  and  other  related  alkaloids 
below  10  mg  per  serving,  it  is  not 
possible  to  adequately  define  or 
describe  the  potential  risks  and  at-risk 
groups  from  ephedrine  alkaloids. 
However,  the  available  data,  including 
the  AER's  and  the  known  physiological 
and  pharmacological  effects  of 
ephedrine,  provide  convincing  evidence 
that  clinically  serious  adverse  events 
will  occur  at  intake  levels  above  10  mg 
ephedrine  alkaloids  per  serving. 

FDA  recognizes,  however,  that  this 
10-mg  level  is  also  subject  to  some 
uncertainty  because  of  such  factors  as 
intra-assay  variabiUties  (i.e.,  difference 
in  analytical  results  from  one  nm  to  the 
next  with  the  same  method),  natural 
variabiUties  in  the  alkaloid  content  of 
botanical  ingredients,  variations  in 
formulation  levels  from  batch  to  batch, 
and  inaccuracies  in  the  amounts 
reported  to  be  taken  by  consumers. 
When  these  sources  of  variability  are 
considered,  given  that  they  are  likely  to 
be  additive,  the  range  around  the  10  mg 
per  serving  estimated  intake  can  be 
expected  to  deviate  by  ±10  to  20 
percent.  Thus,  FDA  tentatively 
concludes  that  the  Ufe-threatening 
adverse  events  associated  with  the  use 
of  ephedrine  alkaloids  can  reasonably 
be  expected  to  occur  at  intake  levels  as 
low  as  8  to  9  mg  ephedrine  alkaloids  per 
serving.  However,  given  the  limitations 
in  the  available  data,  the  agency 
requests  comments  on  whether  it  is 
more  appropriate  to  focus  on  the  10  mg 
level. 

Based  on  the  available  evidence  and 
the  likely  sources  of  measurement  error 
around  estimated  intake  levels,  the 
agency  tentatively  concludes  that  the 
use  of  dietary  supplements  containing  8 
mg  or  more  ephedrine  alkaloids  per 
serving  may  render  the  dietary 
supplement  injurious  to  health.  The 
agency  also  tentatively  concludes  that 
consxmiption  of  dietary  supplements 
that  contain  this  level  or  more  of 
ephedrine  alkaloids  presents  a 
significant  and  uiueasonable  risk  of 
illness  or  injury  under  the  conditions  of 
use  reconmiended  or  suggested  in  the 
labeling  or  under  ordinary  conditions  of 
use,  and  that,  therefore,  products  that 


contain  this  or  higher  levels  of 
ephedrine  alkaloids  are  adulterated.  > 

To  reflect  this  tentative  conclusion, 
FDA  is  proposing  to  adopt 
§  111.100(a)(1)  which  states  that  dietary 
supplements  that  contain  8  mg  or  more 
ephedrine  alkaloids  (the  total  of 
ephedrine,  pseudoephedrine, 
norpseudoephedrine,  norephedrine, 
methylephedrine. 

methylpseudoephedrine  and  related 
alkaloids)  per  single  serving  shall  be 
deemed  to  be  adulterated  under  section 
402(a)(1)  and  (f)(1)(A)  of  the  act.  FDA  is 
proposing  to  adopt  this  provision  under 
sections  402(a)(1),  (f)(1)(A),  and  701(a) 
(21  U.S.C.  371(a))  of  the  act. 

Under  section  402(a)(1)  of  the  act,  a 
food,  including  a  dietary  supplement,  is 
adulterated  if  it  bears  or  contains  any 
added  poisonous  or  deleterious 
substance  that  may  render  it  injurious  to 
health.  Section  402(f)(1)(A)  of  the  act 
provides  that  a  dietary  supplement  is 
adulterated  if  it,  or  one  of  its 
ingredients,  poses  a  significant  or 
unreasonable  risk  of  injury  or  illness 
when  used  as  directed  or  under 
ordinary  conditions  of  use.  Under 
section  701(a)  of  the  act,  FDA  has 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  act.  These 
sections  authorize  FDA  to  issue  a 
regulation  that  estabUshes  a  level  of 
ephedrine  alkaloids  that,  the  available 
evidence  makes  clear,  will  render  a 
dietary  supplement  adulterated  as  a 
matter  of  law. 

FDA  tentatively  concludes  that  such  a 
regulation  will  advance  the  purposes  of 
the  act  in  two  significant  ways.  First,  it 
will  provide  guidance  to  the  dietary 
supplement  industry  as  to  a  level  of 
ephedrine  alkaloids  that  can  be  used  in 
their  products  with  some  confidence 
that  such  products  will  not  be  subject  to 
regulatory  action.  Second,  it  will  make 
clear  that  if  products  that  contain  higher 
levels  of  ephedrine  alkaloids  are 
marketed;  such  products  will  be 
considered  unsafe  and  adulterated  and 
will  be  subject  to  all  the  relevant 
sanctions  under  the  act. 

Eight  mg  per  serving  and  above 
represent  levels  at  which  the  presence 
of  ephedrine  alkaloids  in  a  dietary 
supplement  may  render  the  product 
injurious  to  health  and  presents  a 
significant  and  imreasonable  risk.  FDA 
cannot  say  that  it  is  a  safe  level,  nor  has 


'  FDA  has  limited  information  on  which 
ingredients  dietary  supplement  manufacturers  are 
likely  to  substitute  for  ephedrine  alkaloids.  Given 
this  uncertainty.  FDA  cannot  comment  on  the  safety 
of  potential  substitutes.  FDA  notes  that 
manufacturers  bear  the  burden  of  ensuring  that  any 
ingredients  that  they  may  substitute  for  sources  of 
ephedrine  alkaloids  meet  all  safety  standards  for 
dietary  supplements. 
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it  been  arrived  at  in  a  way  that  factored 
in  some  margin  of  safety.  The  evidence 
does  not  exist  to  establish  a  safe  level. 
FDA  notes  that  many  members  of  the 
Food  Advisory  Committee  stated  that 
they  were  unaware  of  a  basis  for 
determining  a  safe  level  (Ref.  25).  Thus, 
the  agency  is  concerned  about  the 
potential  for  risk  at  levels  below  8  mg 
per  serving  for  individuals  who  are 
particularly  sensitive  to  the  effects  of 
ephedrine  alkaloids,  or  whose 
sensitivity  could  be  increased  through 
chronic  use  of  these  products  or  other 
processes  (e.g.,  physical  exercise). 

Given  the  seriousness  of  the  public 
health  concerns  and  the  uncertainty 
surrounding  the  risks  attendant  upon 
consumption  of  ephedrine  alkaloids 
below  8  mg  per  serving,  the  agency 
solicits  comments,  and  asks  that  they 
include  data,  particularly  clinical  data, 
on  the  safety  of  the  use  of  less  than  8 
mg  of  ephedrine  alkaloids  per  serving  in 
dietary  supplements.  Should  data  and 
information  become  available  that 
demonstrate  that  the  use  of  less  than  8 
mg  of  ephedrine  alkaloids  per  serving  in 
dietary  supplements  poses  a  hazard  to 
the  public  health,  or  that  the  level  of 
ephedrine  alkaloids  that  will  render  a 
product  adulterated  is  higher  than  8  mg 
per  serving,  the  agency  will  consider 
modifying  §  111.100  accordingly. 

At  this  time,  the  agency  is  not 
proposing  a  level  at  which  ephedrine,  as 
opposed  to  the  mixture  of  ephedrine 
alkaloids  found  in  products  containing 
botanicals,  may  render  a  product 
adulterated,  even  though  some  members 
of  FDA's  Working  Group  and  of  the 
Food  Advisory  Committee 
recommended  that  the  agency  establish 
a  separate  level  for  ephedrine  (Refs.  25 
and  27).  There  is  some  reason  to  believe 
that  ephedrine  may  be  particularly 
significant  in  contributing  to  the 
occurrence  of  many  of  the 
cardiovascular  effects  seen  in  the 
reports  of  adverse  events  because 
ephedrine  is  often  the  predominant 
alkaloid  in  botanical  sources.  In 
addition,  ephedrine  is  known  to  exhibit 
more  intense  cardiovascular  effects 
relative  to  the  other  ephedrine  alkaloids 
{Refs.  5  and  9  through  13).  For  example, 
serious  adverse  events  have  been 
reported  with  the  use  of  dietary 
supplements  containing  less  than  5  mg 
ephedrine.  However,  the  available  data 
are  difficult  to  interpret  because  of  the 
uncertainties  about  the  potentially 
interactive  effects  of  the  other  ephedrine 
alkaloids  in  the  raw  botanical  or 
botanical  extract  and  the  presence  of 
other  physiologically  and 
pharmacologically  active  ingredients  in 
the  dietary  supplement  products  that 
may  act  to  potentiate  the  overall  NS  and 


CVS  stimulatory  effects  of  ephedrine 
and  thus  exacerbate  the  adverse  effect. 
The  agency  requests  comments  on 
whether  a  separate  dietary  ingredient 
limit  should  be  established  for 
ephedrine  in  addition  to  ephedrine 
alkaloids,  and  if  so,  what  tiiat  limit 
should  be. 

2.  Proposed  Compliance  Procedures 

In  proposed  §  111.100(a)(2),  the 
agency  states  that  it  will  use  the  high 
performance  liquid  chromatography 
(HPLC)  method  as  specified  in  LIB  No. 
4053  to  determine  the  level  of  ephedrine 
alkaloids  in  a  dietary  supplement.  The 
agency  developed  this  HPLC  analytical 
method  to  identify  and  quantify 
ephedrine  alkaloids  from  botanical 
sources.  It  was  necessary  for  the  agency 
to  develop  an  analytical  method  because 
the  official  analytical  methods  used  for 
the  determination  of  ephedrine 
alkaloids  in  pharmaceutical  dosage 
forms  are  unsuitable  for  botanical 
products.  Current  official  analytical 
methods  do  not  discriminate  between 
ephedrine  alkaloids  and  other  alkaloids 
that  may  be  in  the  botanicals  (e.g., 
ephedroxane  and  methylbenzylamine) 
(Ref.  157).  This  HPLC  method  has  made 
possible  the  resolution  and 
quantification  of  the  several  different 
ephedrine  alkaloids  known  to  occur  in 
the  Ephedras  and  other  botanicals, 
including  ephedrine,  pseudoephedrine, 
norephedrine,  methylephedrine, 
methylpsuedoephedrine, 
norpseudoephedrine,  and  related 
alkaloids.  This  method  is  currently 
undergoing  collaborative  evaluation  and 
testing. 

FDA  strongly  recommends  that 
manufacturers  also  use  this  or  other 
methods  that  the  agency  adopts, 
although  manufacturers  will  be  free  to 
use  any  alternative  method  that  they 
find  appropriate.  However,  FDA  will 
use  whatever  method  it  adopts  in  this 
proceeding  as  the  basis  for  its 
enforcement  actions,  and  this  method 
will  be  the  legally  established  method. 
Therefore,  manufacturers  would  be 
advised  to  compare  their  method  of 
choice  to  the  HPLC  method  to  ensure 
that  the  alternative  method  produces 
similar  results. 

3.  Proposed  Limit  for  Ephedrine 
Alkaloids:  Frequency  and  Per  Total 
Daily  Intake  Basis 

In  addition  to  proposing  a  level  for 
ephedrine  alkaloids  in  dietary 
supplements  at  or  above  which  their 
presence  will  render  the  product 
adulterated,  the  agency  is  proposing  to 
address  its  concern  that  products 
containing  ephedrine  alkaloids  below 
the  dietary  ingredient  limit  may  be  used 


in  a  manner  that  increases  the 
likelihood,  frequency,  and  severity  of 
adverse  events.  Intake  of  multiple 
servings  of  ephedrine  alkaloid- 
containing  dietary  supplements, 
particularly  when  such  intake  occurs 
within  a  relatively  short  timeframe  (e.g., 
hours  or  within  a  day),  can  result  in  an 
excessive  level  of  ephedrine  alkaloids  in 
the  body  that  will  increase  the 
likelihood  of  an  acute  adverse  event  and 
the  severity  of  the  event  that  occurs. 
Concern  over  the  hazards  of  taking 
several  servings  of  ephedrine  alkaloid- 
containing  dietary  supplements  in  a 
short  period  of  time  led  several 
members  of  the  Working  Group  and  of 
the  Food  Advisory  Committee  to 
recommend  that  FDA  limit  the  intake  of 
dietary  supplements  containing 
ephedrine  alkaloids  to  no  more  than 
four  to  five  times  per  day  and  establish 
daily  use  limits,  e.g.,  the  amount  of 
ephedrine  alkaloids  the  consumer 
should  not  exceed  in  a  day.  In  light  of 
this,  FDA  evaluated  the  risks  associated 
with  different  patterns  of  daily  intake  of 
ephedrine  alkaloid-containing  dietary 
supplements. 

Tne  average  plasma  half-lives  for 
pharmaceutical  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  are 
approximately  6  hours  (range  3  to  11 
hours),  6  hours,  and  4  hours, 
respectively  (Refs.  10  through  12,  20, 
and  46).  Generally,  this  means  that  after 
one  half-life  (e.g.,  4  to  6  hours)  half  of 
the  ephedrine  alkaloids  still  remain  in 
the  blood.  More  than  24  hours  are 
needed  for  complete  clearance  of  a 
single  serving  of  ephedrine  alkaloids 
from  the  body.  Because  ephedrine 
alkaloids  remain  in  the  body  for  hours, 
when  additional  servings  of  an 
ephedrine  alkaloid-containing  dietary 
supplement  are  consumed,  the  ingested 
alkaloids  are  additive  to  those  already  in 
the  body.  This  process  will  result  in  an 
increase  in  blood  and  tissue 
concentrations  of  ephedrine  alkaloids. 
Generally,  the  higher  the  blood  and 
other  body  tissue  levels  of  ephedrine 
alkaloids,  the  greater  the  likelihood  and 
severity  of  adverse  events  (Ref.  46). 

Given  the  pharmacological  evidence 
that  average  plasma  half-lives  of 
ephedrine  alkaloids  are  approximately  4 
to  6  hours,  elevated  blood  levels  of 
ephedrine  alkaloids  will  be  maintained 
if  a  serving  is  consumed  every  4  to  6 
hours.  Because  ephedrine  alkaloids  are 
stimulant  substances,  they  can  cause 
insomnia  if  taken  close  to  sleeping 
hours.  Thus,  if  6  to  8  hours  in  a  day  are 
typically  used  for  sleeping,  there  is  a 
period  of  16  to  18  hours  per  day  in 
which  consumers  of  ephedrine- 
containing  dietary  supplements  would 
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have  interest  in  consuming  this 
substance.  By  dividing  the  16  to  18 
waking  hours  in  a  day  by  the  largest 
average  half-life  for  ephedrine  alkaloids 
(i.e.,  8  hours),  the  results  reveal  the 
possibility  of  taking  a  maximum  of  three 
servings  per  day. 

Three  servings  of  a  dietary 
supplement  that  contains  the  proposed 
maximum  per  serving  amount  of 
ephedrine  alkaloids  (less  than  8  mg) 
would  yield  a  daily  intake  level  of  less 
than  24  mg  ephedrine  alkaloids.  Thus, 
a  dietary  supplement  product  that 
contains  ephedrine  alkaloids  and  whose 
label  or  labeling  instructs  consumers  to 
take  24  mg  or  more  per  day  would 
present  a  significant  and  unreasonable 
risk  of  injury  and  illness  under  the 
conditions  of  use  suggested  or 
recommended  in  the  labeling  and  thus 
would  render  the  product  adulterated 
under  section  402(f)(1)(A)  of  the  act. 
Similarly,  an  ephedrine  alkaloid- 
containing  product  whose  label  or 
labeling  instructs  consumers  to  take  8 
mg  or  more  during  a  6-hour  period 
would  instruct  consumers  to  consume 
an  amount  of  ephedrine  alkaloids  that 
has  been  shown  to  cause  injury.  This 
labeling  also  would  present  a  significant 
and  unreasonable  risk  and  render  the 
product  adulterated  under  section 
402(f)(1)(A)  of  the  act. 

FDA  tentatively  concludes  that 
without  a  daily  use  limit,  the  per 
serving  limit  cannot  be  effective  in 
reducing  the  potential  for  adverse 
events  because  consumers  may 
unknowingly  consume  an  excessive 
amount  of  ephedrine  alkaloids  by  taking 
several  servings  of  dietary  supplements 
in  a  relatively  short  period  of  time. 
Therefore,  FDA  is  proposing  in 
§111.1 00(b)  that  the  labeling  of  dietary 
supplements  that  contain  ephedrine 
alkaloids  shall  not  suggest  or 
recommend  conditions  of  use  that 
would  result  in  intake  of  8  mg  or  more 
ephedrine  alkaloids  within  a  6-hour 
period  or  a  total  daily  intake  of  24  mg 
or  more  of  ephedrine  alkaloids.  FDA  is 
proposing  this  regulation  under  sections 
402(f)(1)(A)  and  701(a)  of  the  act  to 
ensure  that  ephedrine  alkaloid- 
containing  dietary  supplements  do  not 
bear  directions  for  use  that  will  create 
a  significant  and  unreasonable  risk. 

In  some  cases,  the  label  directions  for 
use  of  dietary  supplements  containing 
ephedrine  alkaloids  can  cause 
consumers  to  exceed  the  per  serving 
limit  or  to  consume  servings  more 
frequently  than  every  6  hours.  For 
example,  FDA  would  consider  the 
following  label  instructions  to  increase 
the  risk  of  adverse  events:  "take  what 
your  body  needs"  or  "take  1  tablet 
(containing  7  mg  ephedrine  alkaloids) 


per  serving,  not  to  exceed  3  tablets  per 
day."  In  the  later  example,  the 
consumer  may  believe  that  it  is  safe  to 
consume  3  tablets  (21  mg  ephedrine 
alkaloids)  at  one  serving  or  servings 
separated  by  less  than  6  hours. 
Examples  where  the  agency  would  not 
consider  that  the  directions  for  use 
would  cause  consumers  to  exceed  the 
per  serving  limit  or  take  serving  more 
frequently  than  every  6  hours  include 
"take  1  tablet  per  day,"  "take  1  tablet 
every  6  hours,  do  not  take  more  than  3 
tablets  per  day,"  or  "take  1  tablet  not 
more  than  every  8  hours,  do  not  take 
more  than  2  tablets  per  day." 

4.  Proposed  Limitation  on  Duration  of 
Use 

The  available  data  suggest  that  some 
types  of  adverse  events  may  be  related 
to  the  duration  of  using  ephedrine 
alkaloids.  Long-term  use  of 
sympathomimetic  agents,  such  as 
ephedrine  alkaloids,  even  at  relatively 
low  levels,  is  related  to  serious  adverse 
events,  including  cardiomyopathy  (i.e., 
disease  of  the  heart  muscle)  and 
myocardial  necrosis  (death  of  heart  cells 
and  tissue),  that  can  result  in  death 
(Refs.  7,  16,  49,  51,  and  52).  The 
scientific  literature  establishes  that  use 
of  ephedrine  alkaloids  for  a  period  of 
several  months  or  years  can  result  in 
cardiomyopathy  (Refs.  66  through  68). 
Similarly,  fatal  cardiomyopathies  have 
been  seen  in  the  AER's  associated  with 
chronic  use  of  ephedrine  alkaloid- 
containing  dietaiy  supplements  at 
serving  levels  close  to  the  dietary 
ingredient  limit  the  agency  proposed 
above  (ARMS  No.  11134  in  Refs.  29  and 
149a). 

Concern  about  these  types  of  adverse 
events  with  the  long-term  use  of 
ephedrine  alkaloids  led  several 
members  of  the  Working  Group  (Ref.  27) 
and  of  the  Food  Advisory  Committee 
(Ref.  25)  to  recommend  that,  in 
conjimction  with  a  per  serving  dietary 
ingredient  limit,  FDA  require  a 
statement  on  the  label  of  ephedrine 
alkaloid-containing  dietary  supplements 
to  warn  consumers  not  to  use  the 
product  for  a  period  longer  than  7  days. 
These  members  stated  that  a  7-day  use 
limit  is  standard  guidance  for  the  use  of 
pharmacoactive  drug  substances, 
including  ephedrine  alkaloids,  and  may 
reduce  the  occiurence  of  adverse  events 
related  to  long-term  use  of  ephedrine 
alkaloids  (Ref.  25).  Moreover,  a  7-day 
limit  on  the  use  of  ephedrine  alkaloids 
is  supported  by  the  AER's  data,  which 
show  that  over  60  percent  of  the  adverse 
events  occurred  when  ephedrine 
alkaloid-containing  dietary  supplements 
were  used  for  more  than  7  days. 


For  these  reasons,  FDA  tentatively 
concludes  that  ephedrine  alkaloid- 
containing  dietary  supplements  that  do 
not  bear  the  statement  "Do  not  use  this 
product  for  more  than  7  days"  present 
a  significant  and  unreasonable  risk  of 
injury  and  illness  under  the 
recommended  or  suggested  conditions 
of  use.  Therefore,  under  sections 
402(f)(1)(A)  and  701(a)  of  the  act,  to 
reduce  the  potential  for  adverse  events 
occurring  as  a  result  of  consumers  using 
ephedrine  alkaloids  for  more  than  a 
period  of  7  days,  FDA  is  proposing  to 
require  in  §  111.100(c)  that  the  label  of 
dietary  supplements  that  contain 
ephettine  alkaloids  state  "Do  not  use 
this  product  for  more  than  7  days." 

The  agency  notes  that  this  warning 
focuses  on  duration  of  use,  not  on  when 
reinstitution  of  use  of  ephedrine 
alkaloids  is  appropriate.  FDA  is  not 
aware  of  definitive  data  on  whether 
there  is  a  period  of  time  when  the 
reinstitution  of  use  of  ephedrine 
alkaloids  will  not  present  a  risk  of 
adverse  events.  FDA  solicits  comments, 
particularly  data,  on  this  matter.  In 
addition,  FDA  solicits  comments  on 
how  consumers  will  interpret  this  label 
statement  in  terms  of  reintroducing 
dietary  supplements  containing 
ephedrine  alkaloids  in  their  diets. 

5.  Proposed  Prohibition  of  Ingredients 
With  Stimulant  Effects 

As  previously  discussed,  because  the 
natiu^  and  patterns  of  adverse  events 
observed  in  the  AER's  were  consistent 
with  the  known  physiological  and 
pharmacological  effects  of  the  ephedrine 
alkaloids,  the  agency  focused  its 
evaluation  on  the  ephedrine  alkaloids. 
However,  the  majority  of  the  adverse 
events  that  have  been  reported  to  FDA 
have  involved  the  use  of  dietary 
supplements  that  contain  ephedrine 
alkaloids  in  combination  with  other 
ingredients,  some  with  known 
physiological  or  pharmacological 
effects,  including  kola  nut,  yohimbe, 
willow  bark,  senna,  and  Uva  ursi  (Ref. 
164).  In  many  cases,  the  AER's  showed 
that  more  severe  adverse  effects  (e.g., 
heart  attack,  stroke,  seizure)  occurred 
with  the  use  of  dietary  supplements  that 
contained  ephedrine  alkaloids  at  levels 
below  20  mg  together  with  other 
ingredients  than  were  noted  in  the 
scientific  literature  with  the  use  of 
ephedrine  at  20  mg  (Ref.  149a).  These 
observations  suggest  that  the  other 
ingredients  may  act,  in  combination 
with  the  ephedrine  alkaloids,  to 
produce  more  frequent,  more  severe,  or 
potentially  different  patterns  of  adverse 
effects  than  those  noted  with  the  use  of 
an  ephedrine  alkaloid  alone. 
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Moreover,  the  clinically  significant 
adverse  events  that  occurred  with 
amounts  of  ephedrine  alkaloids  below 
the  8  mg  per  serving  limit  may  have 
been  related  to  the  compounding  effects 
of  ephedrine  alkaloids  in  combination 
with  other  ingredients.  Because  of  the 
known  additive  effects  that  occur  when 
ephedrine  alkaloids  are  combined  with 
certain  types  of  other  ingredients,  such 
as  stimulants,  proposed  §  111.100(a)(1). 
by  itself,  will  likely  not  be  effective  in 
reducing  the  potential  for  adverse 
events.  Certain  types  of  other  substances 
interact  with  the  ephedrine  alkaloids  to 
increase  the  effects  of  the  ephedrine 
alkaloids,  thereby  acting  like  more 
ephedrine  alkaloids  were  contained  in 
the  product. 

For  example,  caffeine  is  a  nervous 
system  stimulant  that  can  induce 
nervousness,  insomnia,  and  tachycardia 
(increased  heart  rate)  (Refs.  7,  165,  and 
166).  Intake  of  toxic  levels  of  caffeine 
can  cause  death  resulting  from  CV 
stimulatory  effects  (Ref.  46).  Various 
botanicals  are  known  to  be  sources  of 
caffeine,  including  green  tea,  guarana, 
yerba  mate  (also  known  as  //e^ 
paraguariensis),  and  kola  nut  (Refs.  167 
through  172). 

The  scientific  literature  reveals  that 
the  frequency  and  severity  of  adverse 
effects  increase  when  ephedrine 
alkaloids  and  caffeine  are  combined 
(Refs.  22,  73, 105,  and  106).  Recent 
clinical  trials  have  focused  on  whether 
a  combination  of  ephedrine  and  caffeine 
would  be  more  effective  in  the  treatment 
of  obesity  than  ephedrine  alone.  The 
usual  dosage  of  ephedrine  and  caffeine 
was  20  mg  and  200  mg,  respectively, 
given  three  times  a  day  before  meals. 
The  results  of  these  trials,  certain  of 
which  were  carefully  designed  and 
conducted  to  eliminate  potential 
confounders  to  the  interpretation  of 
study  results  (e.g.,  concurrent 
medication  usage,  underlying  diseases 
and  conditions  or  other  risk  factors), 
indicate  that  the  effects,  including 
adverse  effects,  of  combining  ephedrine 
and  caffeine  are  synergistic  (Refs.  105, 
173.  and  174). 

Caffeine  and  ephedrine  also  appear  to 
be  synergistic  in  thermogenesis.  i.e.. 
they  increase  the  rate  of  thermogenesis 
by  influencing  different  parts  of  the 
metabolic  pathways  (Refs.  173  and  175). 
While  the  resulting  effects  of  combining 
ephedrine  and  caffeine  could  have  a 
potentially  positive  impact  on 
thermogenesis  because  of  their  effects 
on  metabolic  pathways,  it  may  also 
account  for  increased  adverse  effects 
seen  with  combinations  of  these  agents 
because  of  increased  sympathetic 
stimulation  of  other  organ-systems  (e.g., 
CVS  and  NS).  The  synergistic  adverse 


effects  include  an  increased  frequency 
of  certain  signs  and  symptoms,  e.g.. 
increased  heart  rate,  insomnia, 
nervousness,  and  increased  blood 
pressure,  that  are  considered 
characteristic  of  sympathomimetic 
stimulation. 

Other  substances  with  stimulant 
effects  in  combination  with  ephedrine 
alkaloids  may  act  to  increase  the 
likelihood  of  an  adverse  event. 
Yohimbine  from  the  botanical  yohimbe. 
in  small  doses,  is  reported  to  stimulate 
part  of  the  nervous  system  and  to  cause 
elevated  blood  pressure,  increased  heart 
rate,  tremor,  and  anxiety  (Refs.  176 
through  178).  Because  of  their  stimulant 
effects  on  the  nervous  system, 
combining  sources  of  yohimbine  with 
the  ephedrine  alkaloids  may  increase 
the  likelihood,  frequency,  and  severity 
of  adverse  events. 

Therefore,  the  agency  tentatively 
concludes  that,  based  on  the  available 
evidence,  adverse  events  may  be  related 
to  the  interactive  or  additive  effects  of 
stimulant  substances  in  combination 
with  ephedrine  alkaloids  in  dietary 
supplements.  This  tentative  conclusion 
is  supported  by  statements  made  by 
several  members  of  the  Food  Advisory 
Committee  at  the  August  27  and  28, 
1996.  meeting  (Ref.  25).  For  these 
reasons,  the  agency  tentatively 
concludes  that  any  dietary  supplement 
that  contains  ephedrine  alkaloids  in 
combination  with  ingredients  that 
produce  the  aforementioned  effects 
presents  a  significant  or  unreasonable 
risk  of  injury  or  illness  under  the 
conditions  of  use  suggested  in  the 
labeling  or  under  ordinary  conditions  of 
use  and  are  adulterated.  To  eliminate 
this  risk,  under  sections  402(f)(1)(A)  and 
701(a)  of  the  act.  FDA  is  proposing 
§  111.100(d).  which  states  that  no 
ingredient,  or  ingredient  that  contains  a 
substance,  that  has  a  known  stimulant 
effect  (e.g.,  sources  of  caffeine, 
yohimbine)  may  be  included  in  a 
dietary  supplement  that  contains 
ephedrine  alkaloids. 

The  agency  is  aware  that  several 
manufacturers  and  distributors  of 
ephedrine  alkaloid-containing  dietary 
supplements  also  market  caffeine- 
containing  dietary  supplements  that  are 
intended  to  be  used  with  a 
"companion"  ephedrine  alkaloid- 
containing  dietary  supplement.  The 
caffeine-containing  dietary  supplements 
are  often  promoted  as  "boosters"  or 
"enhancers"  for  the  ephedrine  alkaloid- 
containing  product.  Under  these 
conditions  of  use,  both  the  caffeine- 
containing  and  the  ephedrine  alkaloid- 
containing  dietary  supplement  products 
present  a  significant  and  unreasonable 
risk  of  illness  and  injury  under  their 


labeled  conditions  of  use  and 
consequently  are  adulterated  under 
section  402(f)(1)(A)  of  the  act. 

The  agency  is  concerned  that  many  of 
the  dietary  supplements  implicated  in 
the  AER's  contained  substances  that  are 
known  to  have  physiological  or 
pharmacological  effects  that  could 
increase  the  risk  of  adverse  events  when 
taken  in  combination  with  ephedrine 
alkaloids.  For  example,  substances  that 
reduce  renal  clearance  interfere  with  the 
elimination  of  ephedrine  alkaloids  from 
the  body  by  the  kidneys  (i.e.,  renal 
excretion)  (Refs.  180  and  181)  and  thus 
may  increase  the  risk  of  adverse  effects 
when  consumed  in  combination  with 
ephedrine  alkaloids.  These  substances 
include  salicin.  which  is  found  in  the 
botanical  commonly  known  as  willow 
bark,  and  amino  acids  in  high 
concenfrations  (Refs.  181  and  182).  By 
reducing  renal  clearance,  higher  levels 
of  ephedrine  alkaloids  are  maintained  in 
the  blood  for  longer  periods  of  time, 
thus  prolonging  the  effects  of  ephedrine 
alkaloids.  The  maintenance  of  high 
blood  levels  of  ephedrine  alkaloids 
increases  the  likelihood  of  adverse 
events,  particularly  in  those  who  may  be 
sensitive  to  the  effects  of  ephedrine 
alkaloids.  In  addition,  consumers  may 
experience  adverse  events  if  more 
ephedrine  alkaloids  are  consumed  while 
blood  levels  are  maintained  because  the 
absorption  of  additional  ephedrine 
alkaloids  into  the  bloodstream  will 
result  in  even  higher  blood  and  tissue 
concentrations  of  ephedrine  alkaloids 
and  in  any  effects  that  may  follow. 
Generally,  the  higher  the  blood  levels  of 
ephedrine  alkaloids,  the  greater  the  risk 
of  adverse  events  and  the  greater  the 
likelihood  that  the  adverse  effects  that 
do  occur  will  be  severe  (Ref.  46). 

Diuretics  and  laxative  substances  in 
an  ephedrine-alkaloid-containing 
dietary  supplement  may  also  increase 
the  likelihood,  frequency,  and  severity 
of  adverse  events  (Refs.  182  through 
186).  Uva  ursi  is  a  botanical  diuretic 
contained  in  many  ephedrine  alkaloid 
products  (Ref.  184).  The  compounds 
ursolic  acid  and  isoquercetin  found  in 
Uva  ursi  are  mild  diuretics.  The 
ephedrine  alkaloids  also  exhibit  diuretic 
effects  (Ref.  4).  For  example,  ephedrine 
has  a  mild  diuretic  effect,  and 
pseudoephedrine  has  a  marked  diuretic 
effect.  The  use  of  a  product  that 
contains  ephedrine  alkaloids  in 
combination  with  other  substances  with 
diuretic  effects  increases  the  likelihood 
and  severity  of  consequent  fluid  and 
electrolyte  imbalances,  both  of  which 
could  affect  CVS  and  NS  risks. 

Senna  and  Cascara  are  examples  of 
botanicals  that  contain  potent  stimulant 
laxative  substances  called 
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anthraquinone  glucosides  (Refs.  185 
through  187).  Use  of  excessive  amounts 
of  stimulant  laxatives  can  cause 
stomach  cramps,  nausea,  vomiting,  and 
diarrhea.  Chronic  use  may  lead  to 
laxative  dependence,  diarrhea,  and,  in 
severe  cases,  dehydration  and 
electrolyte  disorders  (Ref.  188). 
Ephedrine  is  knov^rn  to  influence 
cellular  potassium  (an  electrolyte) 
concentrations  (Refs.  53  and  54).  Use  of 
laxative  substances  in  combination  with 
ephedrine  alkaloids  may  act  to  increase 
the  likelihood,  frequency,  and  severity 
of  adverse  events.  The  agency  requests 
comments,  particularly  data,  on  the 
interactive  effects  of  other  ingredients 
and  the  ephedrine  alkaloids  in  dieteiry 
supplements.  Based  on  the  comments 
and  data  received  by  FDA,  the  agency 
may  prohibit  the  use  of  ingredients  that 
produce  the  aforementioned  effects  in  a 
dietary  supplement  that  contain 
ephedrine  alkaloids. 

6.  Proposed  Prohibitions  on  Claims 

As  described  previously  in  section 
Il.C.l.  of  this  document,  FDA  has 
received  numerous  reports  of  adverse 
events  associated  with  ephedrine 
alkaloid-containing  dietary  supplements 
promoted  for  use  for  weight  loss, 
increased  energy,  body  building, 
enhanced  athletic  performance, 
increased  mental  concentration,  and 
enhanced  well-being  and  with  products 
promoted  to  be  used  as  an  alternative  to 
illicit  street  drugs.  While  many  of  the 
products  that  were  associated  with 
adverse  events  contained  more  than  one 
type  of  claim  or  representation  on  their 
label  or  in  their  labeling,  the  majority  of 
adverse  events  reported  to  FDA  are 
related  to  the  use  of  products  promoted 
or  used  for  weight  loss  or  energy 
purposes.  Although  fewer  of  the  AER's 
were  associated  with  products  promoted 
for  body  building  and  enhanced  well- 
being,  cliniceilly  serious  adverse  events, 
including  seizure,  heart  attack,  and 
death,  have  been  reported  to  FDA  that 
were  associated  with  the  use  of  products 
represented  for  these  purposes.  At  least 
one  death  in  a  young  man  has  been 
reported  with  the  use  of  a  product 
promoted  as  an  alternative  to  an  illicit 
street  drug. 

In  reviewing  the  AER's,  it  was  evident 
that  specific  types  of  claims  contained 
in  the  labeling  of  dietary  supplements 
containing  ephedrine  alkaloids 
promoted  different  patterns  of  use. 
Claims  such  as  weight  loss  and  body 
building  encouraged  long-term  use  to 
achieve  the  product's  purported  effect 
(Ref.  189).  In  addition,  claims  of 
increased  energy,  increased  mental 
concentration,  or  enhanced  well-being, 
in  a  number  of  cases,  encouraged  short- 


term  excessive  consumption  to  achieve 
more  of  the  product's  purported  effect 
(Ref.  190).  Finally,  the  agency  found 
that  claims  that  suggest  that  the  product 
is  intended  to  be  used  as  a  substitute  for 
an  illicit  street  drug  fostered  abuse. 
Because  claims  in  product  labeling  may 
influence  how  a  consumer  uses  the 
product,  claims  in  product  labeling  are 
a  condition  of  use  for  dietary 
supplements. 

Several  Food  Advisory  Committee 
members  identified  a  number  of 
significant  risks  attendant  to  using 
dietary  supplements  containing 
ephedrine  alkaloids  for  purposes  such 
as  weight  loss,  energy,  or  as  an  illicit 
street  drug  alternative,  including 
adverse  events  that  are  associated  with 
long-term  use,  excessive  consumption, 
and  abuse  of  ephedrine  alkaloids  (Ref. 
25).  Because  the  identified  types  of 
claims  promote  use  patterns  that  are 
associated  with  adverse  events,  the 
agency  has  tentatively  concluded  that 
claim  restrictions  are  necessary  to 
maintain  the  integrity  of  the  limit  on  the 
level  of  ephedrine  alkaloids  in  dietary 
supplements  that  it  is  proposing  in 
§  111.100(a)(1)  and  of  the  other 
proposed  restrictions  on  the  conditions 
of  use  of  these  dietary  supplements. 

a.  Claims  that  promote  long-term  use. 
Claims  in  the  labeling  of  dietary 
supplements  that  use  of  a  product  may 
result  in  effects  such  as  weight  loss  or 
body  building  promote  long-term  use  of 
the  product  because  these  effects  cannot 
be  achieved  in  a  short  period  of  time. 
Weight  loss  occurs  when  caloric  intake 
is  reduced  or  energy  expenditure  (e.g., 
exercise)  is  increased.  To  lose  1  pound 
(lb),  approximately  3,500  kilocalories 
(kcal)  must  be  expended  by  reducing 
caloric  intake  or  by  increasing  energy 
expenditures  (e.g.,  physical  activity)  or 
both  (Ref.  191).  Rapid  weight  loss  is 
associated  with  health  risks,  including 
increased  protein  loss  from  the  body 
stores  and  increased  risk  of  gallstone 
formation  (Ref.  27).  In  fasting,  over  50 
percent  of  rapid  weight  reduction  is 
attributable  to  the  loss  of  body  fluids. 
Risks  associated  with  rapid  loss  of 
fluids  from  the  body  include 
hypotension  (i.e.,  reduction  in  blood 
pressure)  and  electrolyte  disturbances. 
Steady  weight  loss  over  a  longer  period 
of  time  results  in  a  true  weight  loss  with 
a  reduction  of  fat  stores  (Ref.  193). 
Guidelines  recommend  that  a  safe  rate 
of  weight  loss  is  V2  to  1  lb  per  week  (Ref. 
194).  Therefore,  depending  upon  the 
amount  of  weight  loss  that  the 
individual  desires  to  achieve,  weight 
loss  programs  may  extend  from  weeks  to 
months  (Ref.  195). 

Long-term  weight  loss  practices  have 
been  documented  in  the  scientific 


literature.  A  survey  of  weight  control 
practices  among  1,431  adults  indicated 
that  the  average  respondent 
participating  in  the  survey  had  a  weight 
loss  attempt  lasting  from  5  to  6  months 
and  had  averaged  one  attempt  a  year  for 
the  past  2  years  (Ref.  196).  In  addition, 
approximately  30  percent  of  persons 
trying  to  lose  weight  were  chronic 
dieters  and  had  been  on  weight  loss 
plans  at  least  1  year  (Ref.  196).  Thus, 
this  survey  indicates  that  common 
weight  loss  practices  can  be 
characterized  as  long-term  in  duration 
and  reciurent  in  nature. 

Conversely,  body  building  involves 
the  building  of  lean  muscle  mass  by 
strength  and  endurance  training.  The 
addition  of  muscle  mass  can  be 
accomplished  only  through  regular 
muscle  work  (weight  training  or  similar 
conditions)  coupled  with  a  caloric 
increase  (Ref.  197).  To  increase  size  and 
strength,  a  muscle  must  be  exercised  at 
60  to  80  percent  of  its  capacity  several 
times  a  week.  In  addition,  a  gain  of  1  lb 
of  muscle  requires  about  2,500  extra 
calories,  in  addition  to  the  calories 
needed  for  the  training  (Ref.  197).  An 
increase  of  700  to  1 ,000  calories  (cal)  to 
the  daily  diet  should  support  a  gain  of 
1  to  2  lb  of  lean  muscle  in  7  days  (Ref. 
197).  Body  building  systems  that 
include  intensive  physical  training 
programs,  controlled  diet,  and  dietary 
supplementation  purport  to  achieve 
results  in  6  weeks  (Ref.  198),  and  the 
individual  must  continue  a  training 
program  to  maintain  or  increase  the 
muscle  mass. 

As  previously  mentioned  in  section 
III.C.4.  of  this  dociunent,  long-term  use 
of  ephedrine  alkaloids,  even  at 
relatively  low  levels,  is  related  to 
serious  adverse  events,  including 
cardiomyopathy  (i.e.,  disease  of  the 
heart  muscle)  and  myocardial  necrosis 
(death  of  heart  cells  and  tissue),  that  can 
result  in  death.  After  reviewing  the 
scientific  literature  and  the  AER's  as 
well  as  recommendations  by  the 
Working  Group  and  by  the  Food 
Advisory  Committee,  FDA  has 
tentatively  concluded  that  ephedrine 
alkaloid-containing  dietary  supplements 
must  bear  the  statement  "Do  not  use  this 
product  for  more  than  7  days,"  and  that 
those  that  do  not  present  a  significant 
and  unreasonable  risk  of  injury  and 
illness  under  the  recommended  or 
suggested  conditions  of  use. 

Significant  and  safe  results  from 
weight  loss  or  body  building  should  not 
and  cannot  be  achieved  within  a  period 
of  7  days.  An  individual  could  lose 
approximately  4  lb  of  body  fat  in  7  days 
under  complete  fasting  conditions  if  the 
normal  energy  requirements  are  2,000 
cal  per  day.  (This  assumption  is  based 
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on  the  laci  mai  j.dOO  kcal  must  be 
expended  to  achieve  1  lb  of  weight  loss.) 
As  discussed  above,  however,  this  rate 
of  weight  loss  is  not  safe  or 
recommended. 

Regarding  body  building,  lean  muscle 
mass  cannot  be  built  in  7  days  (Ref. 
197).  Moreover,  the  scientific  literature 
evidences  that  the  use  of  ephedrine 
alkaloids  during  intense  physical 
activity,  such  as  body  building, 
increases  the  risks  of  serious  adverse 
events.  Use  of  ephedrine  alkaloids 
during  periods  of  intense  physical 
activity  results  in  enhanced  or 
synergistic  actions  on  the  sympathetic 
nervous  system.  It  is  through  such 
enhanced  physiological  processes  that 
chronic  effects  on  the  heart,  such  as 
myocardial  necrosis  (i.e.,  death  of  heart 
cells  and  tissue),  can  occur  with 
prolonged  use  of  ephedrine  alkaloids 
(Refe.  16  and  197a). 

Because  safe  and  significant  weight 
loss  and  body  building  cannot  be 
achieved  in  a  7-day  period,  claims  that 
promote  these  uses  promote  long-term 
use  of  ephedrine  alkaloid-containing 
dietary  supplements,  which  has  been 
associated  with  serious  adverse  events. 
For  this  reason,  FDA  tentatively 
concludes  that  any  claims  that  promote 
long-term  use  of  ephedrine  alkaloid 
dietary  supplements,  such  as  those  for 
weight  loss  and  body  building,  promote 
conditions  of  use  that  present  a 
significant  and  unreasonable  risk  of 
illness  and  injury.  Therefore,  under 
sections  402(f)(1)(A)  and  701(a)  of  the 
act,  the  agency  is  proposing  in 
§  111.100(e)  to  prohibit  dietary 
supplements  that  contain  ephedrine 
alkaloids  from  being  represented,  either 
expressly  or  implicitly,  for  use  for  long- 
term  effects  such  aS  weight  loss  or  body 
building. 

b.  Claims  that  promote  short-term 
excessive  consumption.  Many  claims 
found  on  the  labels  of,  or  in  the  labeling 
for,  ephedrine  alkaloid-containing 
dietary  supplements,  including 
increased  energy,  increased  mental 
concentration,  and  enhanced  well- 
being,  encourage  the  consumer  to  take 
more  of  the  product  than  is  indicated  on 
the  label  to  achieve  more  of  the 
purported  effect.  Several  members  of  the 
Food  Advisory  Committee  stated  that 
when  a  product  is  promoted  tc  increase 
these  types  of  effects,  the  claim 
encourages  the  consumer  to  exceed  the 
labeled  directions  for  use  to  gain  more 
of  the  desired  effects  (Ref.  25).  For 
example,  if  a  product  is  promoted  for 
energy,  the  consumer  is  encouraged  to 
take  more  to  gain  greater  ener^. 

Many  of  the  AER's  received  by  the 
agency  were  associated  with  dietary 
supplements  containing  ephedrine 


alkaloids  that  were  promoted  for  one  or 
more  of  these  purposes.  In  a  number  of 
instances,  the  consumer  took  more  than 
directed  on  the  product  label  and 
experienced  an  adverse  event  (Ref.  190). 
Claims  that  promote  excessive 
consumption,  even  for  one  or  a  very 
limited  number  of  uses,  are  inconsistent 
with  proposed  §  111.100  (a)(1)  and  (b), 
because  they  encourage  the  consumer  to 
take  more  than  directed  in  the 
conditions  of  use  set  out  on  the  label  so 
that  the  consumer  can  achieve  the 
purported  effect. 

ha  section  n.C.2.a.  and  n.C.2.b.  of  this 
document,  FDA  described  data  from  the 
clinical  literature  and  AER's  that  show 
that  consumption  of  an  excessive 
amount  of  ephedrine  alkaloids  in  a 
relatively  short  period  of  time  is 
associated  with  serious  adverse  events, 
including  seizure,  psychosis,  mania, 
heart  attack,  and  death.  The  agency 
tentatively  concludes  that  the  potential 
for  these  serious  adverse  events  to  occur 
with  excessive  consumption  of 
ephedrine  alkaloids  is  a  material  fact 
with  respect  to  consequences  that  may 
result  from  the  use  of  a  dietary 
supplement  promoted  for  short-term 
effects  that  encourage  excessive 
consumption,  and  therefore  a  material 
fact  that  must  be  disclosed  on  the  label. 

FDA's  authority  to  require  disclosure 
statements  in  the  labeling  of  dietary 
supplement  products  derives  from 
sections  201(n),  403(a)(1),  and  701(a)  of 
the  act.  Section  201(n)  of  the  act  states, 
"If  an  article  (e.g.,  a  food  or  dietary 
supplement  product)  is  alleged  to  be 
misbranded  because  the  labeling  or 
advertising  is  misleading,  then  in 
determining  whether  the  labeling  or 
advertising  is  misleading  there  shall  be 
taken  into  account  (among  other  things) 
not  only  representations  made  or 
suggested  by  statement,  word,  design, 
device,  or  any  combination  thereof,  but 
also  the  extent  to  which  the  labeling  or 
advertising  fails  to  reveal  facts  material 
in  light  of  such  representations  or 
material  with  respect  to  consequences 
that  may  result  from  the  use  of  the 
article  to  which  the  labeling  or 
advertising  thereof  or  under  such 
conditions  of  use  prescribed  in  the 
labeling  or  advertising  thereof  or  under 
such  conditions  of  use  as  are  customary 
or  usual."  Under  section  403(a)(1)  of  the 
act,  a  food  is  misbranded  if  its  labeling 
is  false  or  misleading  in  any  particular. 
Thus,  the  omission  of  a  material  fact 
from  the  label  or  labeling  would 
misbrand  a  product.  These  statutory 
provisions,  combined  with  section 
701(a)  of  the  act,  authorize  FDA  to  issue 
a  regulation  designed  to  ensure  that 
persons  using  ephedrine  alkaloid- 
containing  dietary  supplements  will 


receive  information  that  is  material  with 
respect  to  consequences  that  may  result 
from  the  use  of  the  supplement  imder 
its  labeled  conditions. 

Therefore,  FDA  is  proposing  in 
§  111.100(f)(1)  that  the  label  or  labeling 
for  dietary  supplements  that  contain 
ephedrine  alkaloids  that  purport  to  be  or 
are  represented,  either  expressly  or 
implicitly,  to  be  used  for  short-term 
effects,  such  as  increased  energy, 
increased  mental  concentration,  or 
enhanced  well-being,  must  state 
"Taking  more  than  the  recommended 
serving  may  cause  heart  attack,  stroke, 
seizure,  or  death."  However,  given  the 
significance  and  the  potentially  life- 
threatening  nature  of  the  adverse  events 
that  may  occur  when  individuals 
consume  excessive  amounts  of 
ephedrine  alkaloids,  the  agency  requests 
comments  on  whether  this  statement 
should  appear  on  the  label  of  dietary 
supplements  containing  ephedrine 
alkaloids,  regardless  of  any  claims 
appearing  on  the  label  or  in  labeling. 

FDA  wants  to  provide  an  approach  to  . 
placement  of  this  information  that  will 
give  it  a  prominence  that  will  ensure 
that  it  will  be  read  and  understood  by 
consumers  but  that  will  result  in  its 
presentation  only  once  on  the  label 
panel  or  on  each  page  of  the  labeling. 
Because  the  consequences  of  excessive 
use  of  ephedrine  alkaloids  can  be 
serious,  the  agency  tentatively 
conpludes  that  this  information  should 
be  on  the  same  label  panel  or  on  the 
same  page  of  the  labeling  (i.e.,  the  s£une 
field  of  vision)  as  the  claim.  However, 
FDA  is  proposing  to  provide  for  the  use 
of  one  disclaimer  on  the  label  panel  or 
on  each  page  of  labeling  in  situations  in 
which  multiple  claims  appear  on  the 
label  panel  or  page  of  labeling  where 
repetitive  presentation  of  the  disclaimer 
could  be  burdensome.  FDA  tentatively 
concludes  that  where  the  label  panel  or 
page  of  labeling  contains  multiple 
claims,  and  the  relationship  between 
each  of  those  statements  and  the 
disclaimer  can  be  made  obvious,  the 
disclaimer  need  only  appear  once  on 
each  label  panel  or  in  each  page  of 
labeling. 

FDA  experience  has  been  that  one  of 
the  most  effective  ways  of  tying  two 
label  statements  that  are  physically 
separate  on  the  same  panel  is  through 
the  use  of  a  symbol  such  as  an  asterisk. 
Symbols  have  been  used  within 
nutrition  labeling  since  its  inception  in 
1973  and  have  proven  to  be  an  effective 
way  of  relating  labeling  information  to 
explanatory  footnotes.  For  example, 
asterisks  have  been  used  adjacent  to 
names  of  vitamins  and  minerals  present 
at  very  low  levels  to  refer  the  consumer 
to  a  footnote  stating  "Contains  less  than 
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2  percent  of  the  Daily  Value  (formerly 
the  U.S.  Recommended  Daily 
Allowance)."  FDA  is  unaware  of  any 
data  indicating  consumer  difficulties 
with  such  use  of  symbols.  The  use  of 
symbols  would  also  help  differentiate 
between  the  label  statements  to  which 
the  disclaimer  is  referring  and  the  other 
label  claims  to  which  the  disclaimer 
does  not  apply  (e.g.,  authorized  health 
claims  or  nutrient  content  claims). 

The  agency  points  out  that  the 
proposed  requirements  for  the 
disclaimer  also  extend  to  labeling:  There 
are  potentially  many  vehicles  (e.g. , 
placards,  pamphlets,  catalogs,  books) 
that  would  have  to  bear  the  disclaimer. 
The  agency  is  concerned  that  the 
disclaimer  be  prominent  in  these  forms 
of  labeling.  Even  with  the  flexibility  of 
the  use  of  an  asterisk  to  tie  the  claim 
and  the  disclaimer  to  a  single  claim,  the 
disclaimer  could  be  obscured  in  pages 
of  text  of  a  package  insert,  pamphlet,  or 
book  if  it  did  not  appear  on  the  same 
page  or  panel  (i.e.,  in  the  same  field  of 
vision)  as  the  claim  itself.  Because  of  the 
variety  of  possibilities  for  the 
presentation  of  the  disclaimer,  the 
agency  tentatively  concludes  that  for 
labeling,  as  for  labels,  it  is  important 
that  the  disclaimer  appear  within  the 
same  fleld  of  vision,  that  is,  on  each 
package  panel  or  page  where  a  claim  is 
made. 

Section  403(f)  of  the  act  requires 
mandatory  label  or  labeling  information 
to  be  prominently  placed  on  the  label 
with  such  conspicuousness  (compared 
with  other  words,  statements,  designs, 
or  devices,  in  the  labeling)  as  to  render 
it  likely  to  be  read  and  understood  by 
the  ordinary  individual  under 
customary  conditions  of  use.  In  other 
instances  where  information  must 
appear  in  a  prominent  and  conspicuous 
manner  on  the  product  label,  FDA  has 
proposed  that  the  information  be  "in 
easily  legible  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter"  (e.g.,  §  101.13(d)(2)).  Therefore, 
to  be  consistent  with  previous  actions 
and  to  ensure  that  the  information  is 
presented  in  a  way  that  makes  it  likely 
to  be  read,  FDA  tentatively  concludes 
that  the  information  be  presented  in 
easily  legible  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter. 

FDA  has  long  held  that  accompanying 
information  should  be  in  a  size 
reasonably  related  to  that  of  the 
information  it  modifies  (e.g., 
§§  101.22(i)(2)  and  102.5(b)(2)(ii)).  More 
recently,  this  relative  prominence  has 
been  expressed  as  a  size  no  less  than 
that  required  by  §  101.105(1)  for  the  net 
quantity  of  contents  statement,  except 
where  the  size  of  the  claim  is  less  than 


two  times  the  required  size  of  the  net 
quantity  of  contents  statement,  in  which 
case  the  accompanying  information  can 
be  no  less  than  one-half  the  type  size  of 
the  information  modified,  but  no 
smaller  than  one-sixteenth  of  an  inch 
(see  e.g.,  §  101.13(g)  (1)  and  (i)(2)).  The 
agency  also  has  long  held  that  one- 
sixteenth  of  an  inch  is  the  minimum 
type  size  for  disclaimer  statements, 
unless  the  package  complies  with 
§  101.2(c)(5)  (see  e.g.,  §  101.13(g)(1)  and 
(i)(2)).  One-sixteenth  of  an  inch  is 
specified  in  §  101.2(c)  as  the  minimum 
type  size  for  most  other  mandatory 
information  on  the  principal  display 
panel  or  information  panel,  e.g., 
designation  of  ingredients,  name  and 
place  of  business,  and  quantitative 
information  for  relative  claims. 
Consequently,  the  agency  tentatively 
concludes  that  the  minimum  type  size 
for  such  information  should  be  one- 
sixteenth  of  an  inch. 

Accordingly,  FDA  is  proposing  to 
provide  for  the  disclaimer,  as  outlined 
above,  in  §111. 100(f)(2).  If  FDA  adopts 
§  111.100(f)(2).  the  labeling  of  a  dietary 
supplement  that  contains  ephedrine 
alkaloids  and  that  purports  to  be,  or  that 
is  represented  as,  useful  for  short-term 
effects,  such  as  increased  energy, 
increased  mental  concentration,  or 
enhanced  well-being,  would  be 
misleading,  and  thus  misbranded,  if  it 
does  not  include  the  disclaimer  set  out 
in  §  111.100(f)(1). 

The  agency  recognizes  that  most  of 
the  claims  that  will  require  the  use  of 
the  disclaimer,  if  this  proposal  is 
adopted,  will  be  statements  that  are 
made  subject  to  section  403(r)(6)  of  the 
act.  That  provision  also  requires  that  a 
disclaimer  accompany  the  statements. 
In  the  Federal  Register  of  December  28, 
1995  (60  FR  67176),  FDA  proposed 
requirements  for  the  disclaimer  that  is 
required  to  accompany  statements  made 
under  section  403(r)(6)  of  the  act.  FDA 
requests  comments  on  how  best  to  place 
the  disclaimer  proposed  in  this 
document  in  conjunction  with  the 
disclaimer  required  under  section 
403(r)(6)  of  the  act  on  the  label  or  in 
labeling  of  dietary  supplements  so  that 
both  disclaimers  will  be  read  and 
imderstood  by  consimiers. 

c.  Claims  that  suggest  that  the  product 
is  intended  to  be  used  as  a  substitute  for 
an  illicit  street  drug.  FDA  is  aware  that 
some  ephedrine  alkaloid-containing 
products  are  being  promoted  as 
alternatives  or  substitutes  for  such  illicit 
street  drugs  as  MDMA  (4-methyl-2, 
dimethoxyamphetamine),  a 
methamphetamine  analogue.  MDMA  is 
also  known  as  "ecstasy,"  "XTC,"  and 
"X."  The  precursor  of  MDMA  is  MDA 
(3,4  methylene  dioxy amphetamine),  an 


amphetamine  whose  use  results  in 
destruction  of  serotonin-producing 
neurons  that  play  a  direct  role  in 
regulating  aggression,  mood,  sexual 
activity,  and  tolerance  to  pain  (Ref.  16). 
Many  products  claiming  to  be  herbal 
alternatives  to  MDMA  bear  claims  on 
their  label  or  in  the  labeling  that 
highlight  these  mood-or  mind-altering 
effects. 

Such  street  drug  alternative  claims  do 
not  fall  within  the  scope  of  the  claims 
that  Congress  intended  to  permit  on  the 
labels  or  in  the  labeling  of  dietary 
supplements.  The  Dietary  Supplement 
Health  and  Education  Act  of  1994  (the 
DSHEA)  added  section  201(ff)  to  the  act 
(21  U.S.C.  321(ff)),  which  provides,  in 
part,  that  the  term  dietary  supplement 
means  a  product  "intended  to 
supplement  the  diet"  that  bears  or 
contains  one  or  more  dietary 
ingredients.  While  Congress  did  not 
elaborate  in  the  legislative  history  on 
what  it  intended  the  phrase  "intended 
to  supplement  the  diet"  to  mean,  many 
of  the  congressional  findings  set  forth  in 
the  DSHEA  suggest  that  Congress 
intended  dietary  supplements  to 
augment  the  diet  to  promote  health  and 
reduce  the  risk  of  disease. 

In  using  the  term  "diet"  in  section 
201  (ff)  of  the  act.  Congress  did  not 
define  this  term  in  either  the  act  or  the 
legislative  history.  The  term  "diet"  is 
defined  in  Webster's  Dictionary  as  "an 
organism's  usual  food  and  drink"  (Ref. 
200).  Dorland's  Medical  Dictionary 
defines  "diet"  as  "the  customary 
allowance  of  food  and  drink  taken  by 
any  person  from  day-to-day,  particularly 
one  esp>ecially  planned  to  meet  specific 
requirements  of  the  individual,  and 
including  or  excluding  certain  items  of 
food"  (Ref.  201).  These  definitions 
suggest  that  the  diet  is  composed  of 
usual  food  and  drink  that  may  be 
designed  to  meet  sj)ecific  nutritional 
requirements.  Under  section  201  (ff)  of 
the  act,  dietary  supplements  are  food 
except  for  purposes  of  section  201(g)  of 
the  act  and  thus  may  be  part  of,  or 
augment,  the  diet.  These  common  sense 
definitions  for  the  term  "diet"  do  not 
encompass  alternatives  to  illicit  street 
drugs. 

Products  promoted  to  be  an 
alternative  to  or  substitute  for  an  ilUdt 
street  drug  are  intended  to  be  used  for 
recreational  purposes  to  effect 
psychological  states  (e.g.,  to  "get  high" 
or  to  promote  feelings  of  euphoria). 
Illicit  street  drugs  are  not  food  or  drink 
and  thus,  cannot  supplement  the  diet.  In 
addition,  use  of  products  claiming  to  be 
alternatives  to  ilUdt  street  drugs  does 
not  promote  health  or  reduce  the  risk  of 
disease,  the  intended  use  for  dietary 
supplements  suggested  in  the 
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congressional  findings  listed  in  the 
DSHEA.  In  fact,  serious  adverse  events, 
including  cardiac  arrhythmia  that 
resulted  in  death,  are  associated  with 
the  use  and  abuse  of  products  promoted 
for  use  as  an  alternative  to  MDMA  (see 
ARMS  No.  10862  in  Ref.  149a). 

Because  alternatives  to  illicit  street 
drugs  are  not  intended  to  be  used  to 
supplement  the  diet,  products  that 
purport  to  be  or  that  are  represented, 
either  expressly  or  implicitly,  for  use  as 
an  alternative  to  a  street  drug  are  not 
dietary  supplements  within  the  meaning 
of  section  201  (ff)  of  the  act.  Therefore, 
manufacturers,  packers,  and  distributors 
cannot  take  advantage  of  the  exemption 
for  structure  function  claims  from  the 
drug  definition  in  section  403(r)(6)  of 
the  act.  Because  these  products  are 
intended  to  be  used  to  affect  the 
structure  and  function  of  the  body,  they 
are  drugs  within  the  meaning  of  section 
201(g)(1)(C)  of  the  act. 

7.  Warning  Label  Statements 

Several  members  of  the  Working 
Group  and  of  the  Food  Advisory 
Committee  recommended  that  specific 
information  be  conveyed  in  a  warning 
or  cautionary  statement  for  ephedrine 
alkaloid-containing  dietary  supplements 
(Refs.  25  and  27).  Persons  having  certain 
diseases  or  taking  specific  medications 
known  to  interact  with  ephedrine 
alkaloids  are  at  risk  of  suffering  adverse 
events  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids.  Generally,  use  of  ephedrine 
alkaloids  at  any  intake  level  by  these 
persons  is  contraindicated  (Refs.  10 
through  12,  and  55).  For  these  persons, 
a  warning  label  statement  can  be  a 
useful  means  of  alerting  them  to 
potential  consequences  that  can  result 
from  the  use  of  the  product.  Table  5 
identifies  groups  that  are  at  risk  if  they 
use  ephedrine  alkaloids.  In  addition, 
many  consumers  who  are  unaware  that 
they  are  sensitive  to  the  effects  of 
ephedrine  alkaloids  may  not  recognize 
the  significance  of  early  warning  signs 
and  symptoms  as  potential  indicators  of 
more  serious  side  effects  (e.g.,  dizziness 
or  severe  headache  may  be  early 
symptoms  of  hypertension  or  stroke). 
Under  these  circumstances,  a  warning 
statement  could  provide  information  on 
what  actions  the  consimier  should  take 
if  certain  symptoms  occur. 

FDA  has  received  several  AER's,  some 
clinically  significant,  that  were 
associated  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids  at  levels  below  the  level 
proposed  in  §  111.100(a)(1)  where  signs 
and  symptoms  including  high  blood 
pressure,  chest  pain,  increased  heart 
rate,  severe  headache,  and  nausea  were 


observed  (Ref.  149a).  Although  these 
AER's  are  not  sufficient  to  support  a 
lower  per  serving  limit,  they  do  provide 
cause  for  concern  for  lower  per  serving 
levels.  To  reduce  the  potential  for 
adverse  events  to  occur  at  these  lower 
per  serving  levels,  FDA  tentatively 
concludes  that  a  warning  statement  on 
the  labels  of  dietary  supplements 
containing  ephedrine  alkaloids  is 
necessary,  in  conjunction  with  dietary 
ingredient  limitations  and  other 
requirements  proposed  in  this 
document,  to  protect  the  public  health. 

FDA  is  therefore  proposing  in 
§  111.100(g)  to  require  that  a  specific 
warning  statement  appear  on  the  labels 
of  dietary  supplements  containing 
ephedrine  alkaloids.  FDA's  authority  to 
require  label  warning  statements  on 
dietary  supplement  products  derives 
from  sections  201(n),  403(a)(1),  and 
701(a)  of  the  act.  These  statutory 
provisions  authorize  FDA  to  issue  a 
regulation  designed  to  ensure  that 
persons  using  dietary  supplements  will 
receive  information  that  is  material  with 
respect  to  consequences  that  may  result 
from  the  use  of  a  product  under  its 
labeled  conditions. 

a.  Caution  statement  suggested  by 
industry.  Several  dietary  supplement 
industry  trade  groups  met  with  FDA  on 
November  30,  1995,  and  suggested  that 
dietary  supplements  containing 
ephedrine  alkaloids  bear  a  specific 
warning  statement  (Ref.  199). 
Representatives  from  the  National 
Nutritional  Foods  Association  (NNFA). 
the  American  Herbal  Products 
Association  (AHPA),  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA),  and  the  Utah 
Natural  Products  Alliance  (UNFA) 
(hereinafter  referred  to  as  the  dietary 
supplement  industry  ^)  recommended 
the  following  statement: 

CAUTION:  Taking  more  than  the 
recommended  amount  will  not 
necessarily  increase  benefits.  Begin  use 
with  one-half  or  less  the  recommended 
dose  to  assess  your  tolerance.  (If 
Pertinent)  Please  note:  This  product 
contains  caffeine  and  should  not  be 
taken  by  those  wishing  to  eliminate 
caffeine  from  their  diet.  Seek  advice 
from  a  health  care  practitioner  if  you  are 
pregnant  or  nursing  or  if  you  are  at  risk 
or  are  being  treated  for  high  blood 
pressure,  heart,  thyroid  or  psychiatric 
disease,  diabetes,  depression,  seizure 
disorder,  stroke  or  difficidty  in 
urination  due  to  prostate  enlargement. 
Consult  your  health  care  professional 
before  use  if  you  are  taking  an  MAO 


'  FDA  is  using  this  shorthand  for  convenience.  It 
does  not  intend  to  imply  that  these  groups  represent 
the  entire  dietary  supplement  industry. 


inhibitor  or  any  other  prescription  drug. 
Discontinue  use  and  consult  your  health 
care  professional  if  dizziness,  nausea, 
sleeplessness,  tremors,  nervousness, 
headache,  heart  palpitations  or  tingling 
sensations  occur.  NOT  INTENDED  FOR 
SALE  TO  OR  USE  BY  PERSONS 
UNDER  THE  AGE  OF  18.  KEEP  OUT 
OF  REACH  OF  CHILDREN.  DO  NOT 
EXCEED  RECOMMENDED  DOSE. 

FDA  has  carefully  considered 
proposing  adoption  of  the  statement 
suggested  by  industry.  While  the  agency 
considers  the  industry  suggestion  to  be 
a  good  starting  point,  FDA  tentatively 
concludes  that  some  changes  are 
necessary  in  the  statement  if  it  is  to 
fulfill  its  purpose  of  fairly  warning 
consimiers  about  the  special  risks 
attendant  to  use  of  dietary  supplements 
that  contain  ephedrine  alkaloids. 

b.  Tentative  conclusions.  The  dietary 
supplement  industry  suggested  that  the 
warning  statement  begin  with  the  term 
"caution."  FDA,  however,  questions 
whether  this  term  is  adequate  to  convey 
the  severity  of  the  harm  that  can  result 
from  the  use  of  the  product.  Because  use 
of  ephedrine  alkaloid-containing  dietary 
supplements  has  the  potential  to  cause 
serious  injury  to  certain  subgroups  of 
the  population,  the  agency  tentatively 
concludes  that  the  use  of  the  term 
"WARNING"  is  warranted.  The  term 
"WARNING"  is  commonly  used  to 
denote  danger,  and,  therefore,  the  use  of 
this  term  will  communicate  to 
consumers  the  harm  that  could  result  to 
the  special  populations  that  are  the 
subject  of  the  warning. 

The  dietary  supplement  industry 
suggested  that  the  statement  include  the 
instruction  "Seek  advice  from  a  health 
care  provider  if  you  Eire  pregnant  or 
nursing  or  if  you  are  at  risk  or  are  being 
treated  for  high  blood  pressiue,  heart  or 
thyroid  disease,  diabetes,  difficulty  in 
urination  due  to  prostate  enlargement." 
Several  members  of  the  Working  Group 
and  of  the  Food  Advisory  Committee 
recommended  that  a  warning  statement 
direct  consiuners  who  have  certain 
diseases  or  conditions  that  increase  the 
risk  of  adverse  events  not  to  use  the 
product  or  to  see  a  health  care  provider 
prior  to  using  the  product  (Refs.  25  and 
27).  The  feeling  of  these  members  was 
that  a  health  care  provider  could  assess 
the  potential  risks  for  the  individual 
consumer  if  he  or  she  uses  the  product. 

FDA  concius  with  this  portion  of  the 
industry's  labeling  recommendation.  As 
discussed  in  section  II.C.  of  this 
document,  based  on  the  scientific 
literature  and  the  known  physiological 
and  pharmacologic  effects  of  ephedrine 
alkaloids,  an  individual  who  is  pregnant 
or  nursing,  has  high  blood  pressure, 
heart  or  thyroid  disease,  or  difficulty  in 
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urination  because  of  prostate 
enlargement  has  an  increased  risk  for 
experiencing  serious  adverse  effects 
with  the  use  of  ephedrine  alkaloids. 
However,  FDA  also  tentatively  finds 
that  the  warning  statement  should  be 
broadened  to  address  other  individuals 
who  may  place  themselves  at  particular 
risk  if  they  consume  the  product.  The 
relevant  scientific  literature,  case 
reports  and  AER's  suggest  that  persons 
suffering  from  depression  or  other 
psychiatric  conditions,  glaucoma,  or 
seizure  disorders  are  also  at  increased 
risk  of  experiencing  an  adverse  event  if 
they  consume  ephedrine  alkaloid- 
containing  products. 

Use  of  epnedrine  alkaloids  during 
pregnancy  or  while  niu-sing  can  cause 
adverse  effects  in  the  fetus  or  the  infant. 
Ephedrine  alkaloids  can  cross  the 
placental  wall  and  can  be  absorbed  by 
the  fetus  when  taken  by  a  pregnant 
woman  (Refs.  10  through  12  and  55). 
Similarly,  ephedrine  is  excreted  in  the 
breast  milk  and  can  be  consumed  by  the 
nursing  infant.  The  fetus,  infants,  and 
children  are  sensitive  to  the  effects  of 
ephedrine  alkaloids  and  thus  are  more 
likely  to  experience  adverse  events 
(Refs.  39  and  41). 

Use  of  ephedrine  alkaloids  by  persons 
with  high  blood  pressure  can  result  in 
blood  pressure  elevations  or  loss  of 
adequate  medical  control  of 
hypertension  (Ref.  64)  which  increases 
the  risk  of  serious  consequences  (e.g., 
stroke  and  heart  attack)  (Refs.  62  and 
70).  Because  ephedrine  alkaloids  also 
interfere  with  the  regulation  of  serum 
potassium  levels  (Refs.  53  through  55), 
individuals  with  heart  disease  who  use 
ephedrine  alkaloids  are  at  greater  risk  of 
cardiac  dysrhythmias  (i.e.,  abnormal 
heart  rhythms)  (Refs.  18  and  56), 
myocardial  ischemia  (i.e.,  inadequate 
circulation  of  blood  and  oxygen  to  the 
heart  muscle),  and  infarction  (i.e.,  death 
or  damage  of  heart  cells,  also  called 
heart  attack)  (Refs.  57  through  61). 

With  respect  to  thyroid  disease, 
individuals  with  hyperthyroidism 
(resulting  from  increased  secretion  of 
thjrroid  hormone)  show  increased 
sensitivity  to  adrenergic  agents,  such  as 
ephedrine  alkaloids,  which  can  result  in 
thyroid  storm  with  dire  consequences 
(e.g.,  cardiac  dysrhythmias,  congestive 
heart  failure,  coma,  and  death)  (Refs.  39, 
41,55,  and  202). 

For  persons  with  diabetes,  use  of 
sympathomimetics  can  result  in  an 
increase  in  blood  sugar  and  loss  of 
diabetic  control  (Refs.  29,  41,  and  51). 
In  addition,  ephedrine  can  cause 
constriction  of  the  urinary  bladder 
sphincter  and  ultimately  lead  to  dysuria 
(increased,  painful,  or  difficulty  in 
urination).  This  condition  is  not  only 


associated  with  prostate  enlargement  or 
only  seen  in  men.  Published  case 
reports  and  AER's  received  by  the 
agency  document  the  finding  that 
urinary  retention  following  the  use  of 
ephedrine  alkaloid-containing  products 
can  occur  in  both  females  and  males, 
including  young  boys  without  any 
history  of  prostate  enlargement  (see 
ARMS  No.  10298  and  11164  in  Ref. 
149a  and  Refs.  102,  103, 123,  and  124). 

Use  of  ephedrine  alkaloids  by  persons 
suffering  from  depression  or  other 
psychiatric  conditions  increases  the  risk 
for  the  occurrence  of  serious  adverse 
events,  including  psychosis  and  mania 
(Refs.  81  through  96,  98,  99,  109.  and 
220).  Because  ephedrine  can  cause  an 
increase  in  intraocular  pressure  (i.e., 
pressure  inside  the  eyeball),  use  of 
ephedrine  alkaloids  by  persons  with 
glaucoma  will  worsen  this  disease, 
which  over  time,  can  result  in  blindness 
(Refs.  39  and  41).  Finally,  persons  with 
seizxire  disorders  who  use  ephedrine 
alkaloids  have  an  increased  risk  for 
experiencing  a  seizure  (Refs.  63,  65,  and 
80).  Because  the  nature  of  the  risks 
associated  with  the  use  of  ephedrine 
alkaloids  for  persons  who  have  the 
diseases  and  health-related  conditions 
listed  above,  it  is  important  that  these 
consumers  be  advised  to  consult  a 
health  care  provider  before  using 
ephedrine  alkaloid-containing  dietary 
supplements. 

With  regard  to  the  statement  in 
industry's  suggested  statement  "if  you 
are  at  risk  or  are  being  treated  for  high 
blood  pressure  *   *   *,"  the  agency 
considers  it  unlikely  that  consumers 
will  be  able  to  adequately  evaluate  their 
risk  for  developing  the  conditions  listed 
in  this  statement.  Most  of  these 
conditions  are  not  self-diagnoseable.  In 
addition,  individuals  who  have  a 
disease  or  condition  listed  in  this 
statement,  but  who  are  not  currently 
being  treated,  may  believe  that  they  are 
not  at  risk  of  experiencing  an  adverse 
event.  Consequently,  the  agency 
tentatively  concludes  that  the  warning 
statement  needs  to  include  an 
instruction  to  consult  a  health  care 
provider  before  using  an  ephedrine 
alkaloid-containing  dietary  supplement. 

The  dietary  supplement  industry 
statement  only  instructs  the  consumer 
to  consult  his  or  her  health  care 
professional  before  use  if  he  or  she  is 
taking  an  MAOI  or  any  other 
prescription  drug.  FDA  tentatively 
concludes  that  this  statement  should  be 
broader  because  of  the  need  for 
professional  help  in  assessing  the  risks 
of  ephedrine  alkaloid  intake  with  a 
range  of  conditions. 

However,  people  using  MAOI  drugs 
should  not  use  ephedrine  alkaloid- 


containing  products  at  all.  Several 
members  of  the  Working  Group  and  of 
the  Food  Advisory  Committee 
recommended  that  the  warning 
statement  advise  consumers  not  to  use 
the  dietary  supplements  containing 
ephedrine  alkaloids  if  they  are  taking 
these  types  of  drugs  (Refs.  25  and  27). 
Because  the  use  of  MAOI  drugs  in 
combination  with  ephedrine  alkaloids 
results  in  blood  pressure  elevations  and 
increases  the  risk  of  serious 
consequences  (e.g.,  stroke  and  heart 
attack),  FDA  is  proposing  to  warn 
against  use  of  ephedrine  alkaloid- 
containing  products  in  this 
circumstance  (Refs.  10  through  12,  39, 
41,  and  55).  Because  persons  remain  at 
risk  while  the  MAOI  drug  remains  in 
the  body,  FDA  tentatively  concludes 
that  consumers  need  to  be  informed  that 
it  may  take  up  to  2  weeks  for  the  MAOI 
drug  to  clear  the  body  (Refs.  203  and 
204). 

Because  MAOI  drugs  increase  the 
effects  of  sympathomimetic  agents,  and 
consequently  will  increase  the 
frequency  and  severity  of  adverse 
effects,  persons  taking  such  drugs 
should  be  given  as  much  information  as 
possible.  The  agency  is  concerned  that 
some  patients  may  not  be  fully  informed 
about  MAOI  drugs,  may  not  fully 
understand  or  remember  all  the 
information  given  to  them,  or  with  the 
passage  of  time,  may  forget  or  lose 
information  that  has  been  provided. 
Thus,  the  warning  statement  needs  to  be 
as  informative  as  possible. 

Rather  than  include  general  language, 
such  as  "any  prescription  drug"  in  the 
warning  statement,  FDA  tentatively 
finds  that  it  is  important  to  identify 
specific  types  of  prescription  and  OTC 
drugs  that  contain  ingredients  that  in 
combination  with  ephedrine  alkaloids 
are  known  or  expected  to  increase  the 
likelihood,  fr^uency,  or  severity  of 
adverse  effects.  Therefore,  FDA 
tentatively  concludes  that  consumers 
need  to  be  warned  not  to  use  ephedrine 
alkaloid-containing  dietary  supplement 
in  combination  with  specific  drugs, 
such  as  drugs  for  depression, 
psychiatric  or  emotional  conditions 
(Refs.  10  through  12,  55,  and  205);  drugs 
for  Parkinson's  disease  (Ref.  55); 
methyldopa  (Ref.  206);  or  any  product 
containing  ephedrine,  pseudoephedrine, 
or  phenylpropanolamine  (ingredients 
often  found  in  allergy,  asthma,  cough/ 
cold  and  weight  control  products)  (Refs. 
180  and  207  through  209). 

FDA  tentatively  finds  that  the  drug 
methyldopa  needs  to  be  identified  on 
the  label.  It  increases  the  pressor  results 
of  sympathomimetic  agents,  such  as 
ephedrine  alkaloids,  resulting  in 
hypertension  (Ref.  206).  FDA  has 
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reached  a  similar  tentative  judgment 
with  respect  to  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  because  each  of 
these  substemces,  in  combination  with 
an  ephedrine  alkaloid-containing 
dietary  supplement,  could  lead  to  an 
additive  effect  and  consequently 
increase  the  risk  of  serious  adverse 
events.  While  many  consumers  may  not 
be  familiar  with  the  term  "ephedrine," 
"pseudoephedrine,"  or 
"phenylpropanolamine."  they  may  be 
aware  of  the  type  of  product  being  taken 
for  a  specific  condition  or  ailment,  e.g., 
allergy,  asthma,  cough/cold,  and  weight 
control  products. 

The  agency  recognizes  that  because  of 
the  large  number  of  drugs  for 
depression,  psychiatric  or  emotional 
conditions,  and  Peirkinson's  disease  that 
are  contraindicated  for  use  with 
ephedrine  alkaloids  and  the  limited 
amount  of  space  on  the  labels  of  dietary 
supplements,  not  all  of  them  can  be 
listed  on  the  label.  However,  the 
conditions  for  which  the  consumer  is 
taking  the  drug  can  be  identified,  using 
less  label  space.  If  consumers  are  unsure 
whether  their  drug  may  interact  with 
the  ephedrine  alkaloids,  they  should  be 
cautioned  to  check  with  their  health 
care  professional  before  using  the 
dietary  supplement. 

The  dietary  supplement  industry 
suggested  that  the  statement  include  the 
instruction  "Discontinue  use  and 
consult  your  health  care  professional  if 
dizziness,  nausea,  sleeplessness, 
tremors,  nervousness,  headache,  heart 
palpitations  or  tingling  sensations 
occur."  Several  members  of  the  Working 
Group  and  of  the  Food  Advisory 
Committee  also  recommended  that  any 
warning  statement  include  information 
on  what  actions  the  consumer  should 
take  if  certain  symptoms  occur  (Refs.  25 
and  27). 

Signs  and  symptoms,  such  as 
dizziness,  severe  headache,  rapid  or 
irregular  heart  beat,  chest  pain, 
shortness  of  breath,  nausea, 
sleeplessness,  noticeable  changes  in 
behavior,  or  loss  of  consciousness  are 
often  early  warning  signs  of  serious 
illness  or  injury,  including  heart  attack, 
stroke,  or  seiziire.  It  is  important  that 
the  consumer  stop  using  the  product  if 
these  signs  or  symptoms  occiu  because 
continued  use  Df  the  product  may 
aggravate  the  adverse  effects.  The 
agency  tentatively  finds  that  the  terms 
"stop"  and  "call"  should  be  used  for 
"discontinue"  and  "consult." 
respectively,  because  they  are  more 
simple  and  direct  terms. 

Tne  proposed  warning  statement 
instructs  the  consumer  to  call  a  health 
care  professional  if  any  of  the  listed 


symptoms  occur.  A  health  care 
professional  will  be  able  to  evaluate  the 
significance  of  the  signs  and  symptoms, 
determine  the  risks  of  more  serious 
adverse  events  occurring,  and  prescribe 
any  treatment  that  may  be  necessary. 
The  effects,  such  as  tremor, 
sleeplessness,  and  tingling  sensations, 
that  are  included  in  the  instruction 
suggested  by  the  industry  are  not 
usually  clinically  serious  and  will  likely 
cease  once  the  product  use  is 
discontinued  (Refs.  210).  For  these 
reasons,  FDA  tentatively  concludes  that 
the  statement  needs  to  include  the 
instruction  to  "Stop  use  and  call  a 
health  care  professional  immediately  if 
dizziness,  severe  headache,  rapid  or 
irregular  heart  beat,  chest  pain, 
shortness  of  breath,  nausea,  noticeable 
changes  in  behavior,  or  loss  of 
consciousness  occur." 

The  dietary  supplement  industry 
suggested  that  the  statement  include  a 
direction  for  the  consumer  not  to  exceed 
the  recommended  dose.  Members  of  the 
Working  Group  and  of  the  Food 
Advisory  Committee  recommended  that 
the  warning  statement  include  a 
direction  for  the  consumer  not  to  exceed 
the  recommended  serving  or  dose  (Refs. 
25  and  27). 

The  agency  concurs  with  the 
industry's  suggestion.  FDA  tentatively 
finds  that  this  type  of  statement  is 
necessary  to  provide  information 
instructing  the  user  not  to  consume  the 
product  excessively.  Excessive 
consumption  of  ephedrine  alkaloids  is 
associated  with  adverse  events, 
including  heart  attack,  stroke,  seizure, 
and  death.  Therefore,  the  statement  is  a 
material  fact  about  the  consequences  of 
use  of  the  product.  However,  FDA  has 
used  the  term  "serving"  rather  than 
"dose,"  because  the  agency  considers 
the  term  "serving"  to  be  more 
appropriate  for  use  on  a  food  label. 

The  dietary  supplement  industry 
suggested  that  the  statement  include  the 
instruction  that  "Taking  more  than  the 
recommended  amount  will  not 
necessarily  increase  benefits." 
Similarly,  the  Working  Group  suggested 
that  the  warning  statement  contain  the 
instruction  that  "Larger  quantities  may 
not  be  more  effective."  The  agency  is 
not  aware  of  any  data  or  other 
information  that  establishes  that  there 
are  benefits  from  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids.  Therefore,  the  agency  would 
be  concerned  about  requiring  a 
statement  on  the  label  that  implies  a 
judgment  (that  the  product  has  benefits) 
that  the  agency  has  not  made.  While 
some  questions  can  be  raised  in  this 
regard  under  section  403(r)(6)  of  the  act. 
the  agency  considers  them  to  be  moot 


because  the  instruction  for  the 
consumer  not  to  exceed  the 
recommended  serving  eliminates  the 
need  for  the  "Taking  more  than 
recommended  *   *   ""statement. 

The  dietary  supplement  industry 
suggested  that  the  statement  advise  the 
consumer  to:  "Begin  use  with  one-half 
or  less  the  recommended  dose  to  assess 
yoiur  tolerance."  The  agency  addressed 
limiting  the  levels  of  ephedrine 
alkaloids  contained  in  dietary 
supplements  in  proposed  §  111.100 
(a)(1)  and  (b).  In  addition,  because  of 
label  space  constraints,  the  agency  is 
trying  to  keep  the  warning  statement  as 
short  as  possible.  Therefore.  FDA 
tentatively  concludes  that  there  is  no 
reason  to  require  inclusion  of  this 
information. 

The  dietary  supplement  industry 
recommended  the  following  in  a  caution 
statement,  if  appropriate  for  the 
product:  "This  product  contains 
caffeine  and  should  not  be  taken  by 
those  wishing  to  eliminate  caffeine  from 
their  diet."  The  Food  Advisory 
Committee  also  suggested  that  other 
stimulants  with  their  source,  such  as 
caffeine  &om  Kola  nut.  be  identified  on 
the  label  of  a  dietary  supplement 
containing  ephedrine  alkaloids. 
However,  the  agency  is  proposing  to 
prohibit  stimulant  substances  in 
combination  with  ephedrine  alkaloids 
in  dietary  supplements.  Therefore.  FDA 
tentatively  concludes  that  there  is  no 
reason  to  require  the  inclusion  of  such 
a  statement. 

The  dietary  supplement  industry 
recommended  that  the  direction  "Not 
for  use  by  persons  under  the  age  of  18" 
be  included  in  the  warning  statement. 
Several  members  of  the  Working  Group 
and  of  the  Food  Advisory  Committee 
suggested  that  the  warning  statement 
include  a  direction  that  the  product  is 
not  intended  for  use  by  persons  under 
the  age  of  18.  The  agency  has  received 
limited  reports  of  adolescents  abusing  or 
misusing  ephedrine  alkaloid-containing 
dietary  supplements.  Moreover,  the 
agency  has  stated  elsewhere  in  this 
document  that  claims  implying 
usefulness  of  these  products  as 
alternatives  to  illicit  street  drugs  render 
the  product  an  Unauthorized  drug.  FDA 
considers  that  removal  of  alternative 
street  drug  claims  from  the  labeling  of 
dietary  supplements  will  significantly 
reduce  or  eliminate  the  appeal  of  these 
products  to  adolescents  and  therefore  is 
not  proposing  to  require  that  this 
direction  be  included  in  the  warning. 
However,  the  agency  requests  comments 
on  whether  the  direction  "not  for 
persons  under  the  age  of  18"  should  be 
included. 
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The  industry  group's  statement 
included  the  instruction  "Keep  out  of 
reach  of  children."  Children  show 
increased  sensitivity  to  the  effects  of 
sympathomimetic  agents  compared  to 
adults  (Refs.  39  and  41)  and  are, 
therefore,  at  increased  risk  for 
experiencing  adverse  events  from  the 
use  of  ephedrine  alkaloids.  The  agency 
has  limited  data  and  information  that 
dietary  supplements  containing 
ephedrine  alkaloids  are  being  given  to, 
or  are  associated  with  accidental 
overdosage  by,  children.  FDA  requests 
comment,  particularly  data,  on  whether 
this  statement  is  necessary  to  alert 
consumers  to  the  fact  that  ephedrine 
alkaloid-containing  dietary  supplements 
should  not  be  made  available  to 
children. 

c.  The  agency's  proposal.  Based  on 
FDA's  authority  under  sections  201(n), 
403(a)(1),  and  701(a)  of  the  act,  the 
agency  proposes  to  require 
manufacturers  to  include  the  warning 
statement  set  out  in  §  111.100(g)(1)  in 
the  labeling  of  their  ephedrine  alkaloid- 
containing  products.  The  agency 
tentatively  finds  that  the  warning 
statement  is  necessary  to  disclose 
material  facts  about  the  consequences  of 
using  the  product,  and  that  it  will  help 
to  reduce  the  risk  that  some  individuals 
will  experience  an  adverse  event  from 
using  this  type  of  product. 

The  agency  solicits  conunents  on  all 
aspects  of  the  warning  statement, 
including  data  to  support  any  specific 
instruction.  The  agency  also  solicits 
comments  on  approaches  to  shorten  or 
simplify  the  warning  statement.  Because 
substances  contained  in  ingredients 
(e.g.,  ephedrine  alkaloids  contained  in 
Ephedra]  are  not  required  to  be  listed  in 
the  ingredient  list  on  the  label  of  dietary 
supplements,  the  agency  is  concerned 
that  consumers  and  health  care 
providers  may  not  be  aware  that 
ephedrine  alkaloids  are  contained  in  the 
product  and  thus  may  not  necessarily 
recognize  the  seriousness  of  the 
symptoms  listed  in  the  statement,  when 
tJbey  occur.  FDA  requests  comments  on 
whether  the  warning  statement  should 
disclose  that  ephedrine  alkaloids  are 
contained  in  the  product.  In  addition, 
the  agency  is  concerned  that  some 
AER's  suggest  that  a  pattern  of  starting 
and  stopping  use  of  dietary  supplements 
containing  ephedrine  alkaloids  may 
increase  an  individual's  susceptibility  to 
experiencing  adverse  events.  FDA 
requests  comments  on  whether  the 
warning  statement  should  disclose  the 
possibility  of  increasing  the  risk  of 
adverse  events  by  a  pattern  of  stopping 
and  starting  use.  Based  on  the 
comments  received  by  FDA,  the 


warning  statement  proposed  below  may 
need  to  be  modified. 

In  an  effort  to  promote  uniformity  in 
labeling,  FDA  is  proposing  to  require 
that  the  warning  statement  appear  on 
the  labels  of  ephedrine  alkaloid- 
containing  dietary  supplements  in  the 
exact  manner  presented  in  proposed 
§  111.100(g)(1),  except  when  the 
disclaimer  proposed  in  §  111.100(f) 
appears  on  the  same  label  panel  as  the 
warning  statement,  in  which  case  the 
instruction  "Do  not  exceed 
reconunended  serving"  would  not  have 
to  appear  in  the  warning  statement. 
However,  the  agency  recognizes  that 
other  ingredients  that  may  be  used  in 
ephedrine  alkaloid-containing  dietary 
supplements  may  have  consequences  of 
use  that  need  to  be  disclosed  on  the 
label.  The  agency  requests  comments  on 
how  to  allow  for  warning  statements  for 
other  ingredients  in  conjunction  with 
the  ephedrine  alkaloid  warning 
statement  on  the  label  of  dietary 
supplements.  In  addition,  the  agency 
solicits  comments  on  the  format  of  the 
warning  statement  to  improve  its  clarity 
(e.g.,  should  the  statement  be  set  out  in 
bullets). 

d.  Placement  of  warning  statement  on 
label.  The  agency  intends  to  provide  an 
approach  to  the  placement  of  the 
warning  label  statement  to  give 
manufacturers  flexibility  to  design  their 
own  label  warning  formats,  while 
ensuring  that  consumers  are  given 
adequate  notice  of  the  information 
contained  in  the  warning. 

Section  403(f)  of  the  act  requires  that 
information  appearing  on  the  label  or 
labeling  be  prominently  placed  and 
appear  with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs,  or  devices,  in  the  labeling)  as 
to  render  it  likely  to  be  read  by  the 
ordinary  individual  under  customary 
conditions  of  use.  In  the  agency's 
rulemaking  that  mandated  warning 
statements  on  certain  protein  products, 
the  agency  decided  not  to  mandate 
specific  requirements  for  type  size  and 
other  format  elements.  However,  the 
agency  did  require  that  the  warning 
statement  appear  "prominently  and 
conspicuously  on  the  principal  display 
panel  of  the  package  label"  (§  101.17).  In 
addressing  the  placement  of  the  label 
warning,  the  agency  noted  that  the 
seriousness  and  nature  of  the  risks 
associated  with  the  use  of  protein 
products  in  very  low  calorie  diets  was 
sufficient  to  require  placement  of  the 
warning  statement  on  the  principal 
display  panel  (§101.17). 

FDA  tentatively  concludes  that  the 
warning  statement  that  it  is  proposing 
must  appear  prominendy  and 
conspicuously  on  the  label  of  dietary 


supplemerub  Lumainmg  ephedrine 
alkaloids  so  that  consumers  are  given 
adequate  notice  of  the  information 
contained  in  the  warning.  While  the 
risks  associated  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids  are  serious,  the  agency  is  not 
proposing  to  require  that  the  warning 
label  statement  for  dietary  supplements 
containing  ephedrine  alkaloids  app>ear 
on  the  principal  display  panel.  The 
agency  recognizes  that,  because  of  the 
length  of  the  required  warning 
statement,  in  many  cases  it  may  be 
impracticable  for  the  warning  statement 
to  appear  on  the  principal  display  p>anel 
without  interfering  with  the  placement 
of  other  information  that  is  required  to 
api>ear  on  that  panel. 

The  requirement  in  the  act  for 
prominent  display  means  that  the 
warning  statement  must  be  presented  on 
the  label  or  labeling  in  a  manner  that 
renders  it  as  readily  observable  and 
likely  to  be  read.  In  this  regard,  the 
agency's  experience  with  the  graphic 
requirements  for  the  new  nutrition  label 
has  been  that  a  box  around  required 
label  information  greatly  increases  the 
prominence  of  the  information  placed 
inside  the  box.  Moreover,  focus  group 
discussions  regarding  warning  labels 
show  that  messages  put  in  a  boxed  area 
help  consumers  to  distinguish  the 
message  from  other  information  as  well 
as  draw  attention  to  it  (Ref.  210a). 
Therefore,  FDA  is  proposing  to  require 
in  §11 1.100(g)(3)  that  the  warning 
statement  for  ephedrine  alkaloid- 
containing  dieteiry  supplements  be 
separated  from  other  information  by  a 
box.  If  FDA  adopts  these  regulations, 
manufacturers  will  have  the  flexibility 
to  design  their  own  label  and  warning 
label  format  subject  to  §  111.100(g)(3). 

Section  201  (k)  of  the  act  defines  the 
term  "label"  as  "a  display  of  written, 
printed,  or  graphic  matter  upon  the 
immediate  container  of  any  article"  and 
further  states  a  requirement  that  "any 
word,  statement,  or  other  information 
appear  on  the  label  shall  not  be 
considered  to  be  compfied  with  unless 
such  word,  statement,  or  other 
information  also  appears  on  the  outside 
container  or  wrapper,  if  any  there  be,  of 
the  retail  package  of  such 
article  *   *   *."  Thus,  if  FDA  adopts  its 
proposal  to  require  that  a  warning 
statement  appear  on  the  label  of 
ephedrine  alkaloid-containing  dietary 
supplements,  the  warning  statement 
would  also  have  to  appear  on  the  retail 
package  of  such  a  product,  if  that 
package  is  not  the  immediate  container. 

FDA  requests  comments  on  these 
proposed  requirements  for  placement  of 
the  warning  statement. 
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In  addition  to  this  proposed 
regulation,  the  agency  has  issued 
proposed  and  final  rules  on  dietary 
supplements,  including  premarket 
notification  procedures  for  new  dietary 
ingredients  (61  FR  50774.  September  27, 
1996)  and  label  warning  statements  and 
unit  dose  packaging  requirements  for 
iron  containing  dietary  supplements  (62 
FR  2218,  January  15.  1997).  The  agency 
has  proposed  to  codify  each  of  the 
proposed  and  final  regulations  in 
different  parts  of  the  Code  of  Federal 
Regulations.  The  agency  believes  that  it 
would  be  easier  for  consumers  as  well 
as  for  the  dietary  supplement  industry 
to  find  and  use  regulations  for  dietary 
supplements  if  they  were  consolidated 
into  one  part  of  the  CFR.  Accordingly, 
FDA  is  proposing  to  revise  part  1 1 1  to 
consolidate  the  regulations  for  dietary 
supplements.  FDA  is  proposing  to 
change  the  title  of  part  111  from 
"CuTent  Good  Manufacturing  Practice 
for  Dietary  Supplements"  to  "Dietary 
Supplements."  This  is  necessary  to 
reflect  that  other  regulations  for  dietary 
supplements  in  addition  to  regulations 
for  current  good  manufacturing  practice 
will  be  contained  in  this  part.  FDA  is 
proposing  to  establish  four  subparts  in 
part  111:  Subpart  A — General 
Provisions,  Subpart  B — Current  Good 
Manufacturing  Practice  for  Dietary 
Supplements,  Subpart  C — New  Dietary 
Ingredients,  and  Subpart  D — Restricted 
Dietary  Ingredients.  The  labeling 
provisions  for  dietary  supplements  will 
continue  to  be  placed  in  21  CFR  part 
101. 

D.  Other  Approaches  Considered  by  the 
Agency 

In  choosing  the  proposed  approach  to 
limit  the  risks  presented  by  ephedrine 
alkaloids  in  dietary  supplements,  the 
agency  considered,  but  rejected,  several 
other  approaches.  Because  the  act  does 
not  allow  premarket  review  authority 
for  dietary  supplements,  FDA  has  no 
data  and  information  to  establish 
conditions  of  use  that  will  ensure  the 
safe  use  of  ephedrine  alkaloid- 
conataining  dietary  supplements. 
Therefore,  the  only  viable  approach 
available  to  FDA  is  one  in  which  the 
agency  prohibits  levels  of  a  substance 
in,  or  conditions  of  use  for,  a  dietary 
supplement  that  it  can  prove  may 
render  the  product  injurious  to  health  or 
that  present  a  significant  or 
unreasonable  risk  of  illness  and  injury 
under  the  conditions  of  use  suggested  or 
recommended  in  the  labeling  or  under 
ordinary  conditions  of  use. 

The  agency  is  unaware  of  any 
classical  toxicological  studies  whose 
results  identify  "no  adverse  effect 
levels"  for  ephedrine  alkaloids  directly 


applicable  to  humans,  or  whose  results 
establish  intake-response  curves  for 
ephedrine  alkaloids  in  dietary 
supplements  and  that  could  be  used  to 
establish  a  level  of  ephedrine  alkaloids 
that  are  safe  for  consumers  to  use  in 
dietary  supplements.  The  intake- 
response  relationships  between 
ephedrine  alkaloids  and  their  effects  in 
humans  are  unknown  for  both  botanical 
sources  and  marketed  dietary 
supplement  products  containing 
ephedrine  alkaloids.  Moreover,  because 
there  are  consumers  who  may  be 
sensitive  to  the  effects  of  ephedrine 
alkaloids  because  of  a  variety  of  factors 
that  are  not  readily  identifiable  or 
predictable,  a  margin  of  safety  based  on 
classical  toxicological  principles  likely 
cannot  be  determined.  For  these 
reasons,  the  agency  tentatively  finds 
that  the  use  of  a  classical  toxicological 
approach  to  determine  a  safe  level  of 
ephedrine  alkaloids  in  dietary 
supplements  is  not  a  usable  approach. 

Several  members  of  the  Food 
Advisory  Committee  recommended  that 
FDA  consider  the  risk  associated  with 
the  use  of  dietary  supplements 
containing  ephedrine  alkaloids  in  the 
context  of  any  benefit  that  the  consumer 
may  receive  from  the  use  of  these 
products  (Ref.  25).  In  applying  a  risk-to- 
benefit  calculation,  a  certain  amount  of 
risk  may  be  accepted  if  there  is  a 
meaningful  benefit  to  be  gained  by  the 
consumer  (Ref.  25).  However,  the  Food 
Advisory  Committee  members  were 
unable  to  identify  a  benefit  for 
ephedrine  alkaloids  in  terms  of 
supplementing  the  diet  (Ref.  25). 
Moreover,  risk-benefit  analysis  is 
something  that  is  done  under  the  act  for 
drugs,  not  food. 

Several  members  of  the  Working 
Group  suggested  that  any  limitations  on 
the  level  of  ephedrine  alkaloids  in 
dietary  supplements  be  based  on  the  use 
of  pharmaceutical  ephedrine  in  OTC 
oral  bronchodilator  drugs  and  the  use  of 
Ephedra  in  traditional  herbal  medicine 
(Ref.  27).  Other  members  of  the  Working 
Group  and  several  members  of  the  Food 
Advisory  Committee  found  difficulty  in 
extrapolating  from  OTC  drug  data 
because  the  products,  the  populations 
using  the  products,  and  intended  use  of 
the  products  are  dissimilar  (Ref.  25).  In 
addition,  the  latter  members  were 
concerned  about  the  potential  for 
adverse  events  to  occur,  particularly  in 
populations  sensitive  to  the  effects  of 
ephedrine  alkaloids,  if  therapeutic 
levels  of  ephedrine  are  used  in  dietary 
supplements  (Ref.  25).  Several  members 
of  the  Food  Advisory  Committee  were 
also  concerned  about  using  data  from 
the  use  of  Ephedra  in  traditional  herbal 
therapies  to  support  the  safety  of  the  use 


of  ephedrine  alkaloids  in  dietary 
supplements  because  the  therapeutic 
use  of  ephedrine  alkaloids  has 
traditionally  not  involved  the  same 
conditions,  the  same  populations,  or  the 
same  purposes  as  those  under  which 
dietary  supplements  are  used  (Ref.  25). 

The  agency  considered  the 
applicability  of  OTC  drug  data  and 
tentatively  concluded  that  these  data, 
which  involve  use  in  a  restricted 
population  (physician-diagnosed  mild 
asthmatics)  under  limited  directions  for 
use  (i.e.,  not  to  exceed  12.5  to  25  mg 
every  4  hours,  not  to  exceed  150  mg  in 
24  hours)  and  with  warnings  and 
contraindications  for  use,  has  no 
application  here.  The  determination  of 
safety  for  drugs  is  based  on  a  weighing 
of  the  proven  benefits  of  the  use  of  the 
product  against  the  risks.  This  approach 
may  not  be  used  with  foods  under 
section  402(a)  of  the  act.  The  only 
question  for  food  use  under  this  section 
is  whether  it  will  cause  harm  or  not. 
While  the  concept  of  "unreasonable 
risk"  as  stated  in  section  402(f)(1)(A)  of 
the  act,  may  imply  that  some  evaluation 
of  effects,  including  risks  and  benefits, 
is  appropriate  for  dietary  supplements, 
it  is  not  necessary  to  reach  that  question 
here,  because,  as  stated  above,  there  are 
no  demonstrated  benefits  for  ephedrine 
alkaloids.  Moreover,  the  risks  attendant 
on  consuming  dietary  supplements 
containing  levels  of  ephedrine 
permitted  in  oral  bronchodilator  drugs 
(12.5  to  25  mg  ephedrine  per  dose)  are 
manifest. 

In  addition,  there  is  no  basis  for 
extrapolating  from  data  from  a  subgroup 
of  the  population,  diagnosed  asthmatics, 
who  may  be  less  sensitive  to  the  effects 
of  ephedrine  (Ref.  25)  than  the  general 
population,  to  the  general  population, 
among  which  a  significant  number  of 
people  are  known  or  suspected  of  being 
very  sensitive  to  ephedrine. 

Finally,  the  agency  finds  it 
inappropriate  to  extrapolate  data  from 
the  use  of  OTC  ephedrine-containing 
drugs  because  dietary  supplements 
contain  a  mixture  of  several  ephedrine 
alkaloids  and  a  variety  of  other 
ingredients,  including  vitamins, 
minerals,  other  botanicals,  and  other 
physiological  and  pharmacologically 
active  substances,  while  OTC  drugs 
contain  only  a  single  ephedrine 
alkaloid.  The  presence  of  other  alkaloids 
and  substances  in  dietary  supplements 
may  act  to  increase  the  likelihood, 
fr^uency,  and  severity  of  adverse 
events  from  the  use  of  these  products. 
In  fact,  clinical  studies  show  that 
adverse  events  are  more  likely  to  occur 
when  ephedrine  is  combined  with  other 
substances,  such  as  caffeine.  Therefore, 
the  fact  that  pharmaceutical  ephedrine 
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has  been  approved  by  FDA  for  an  OTC 
use  does  not  provide  assurance  of  safety 
for  the  use  of  ephedrine  alkaloids  in 
dietary  supplements. 

The  agency  considered  the 
applicability  of  traditional  use  of 
botanical  sources  of  ephedrine  alkaloids 
in  establishing  dietary  ingredient  levels 
for  ephedrine  alkaloids  in  dietary 
supplements.  A  history  of  long  usage  of 
a  medicinal  herb  in  traditional  therapies 
does  not  provide  an  assurance  of  safety 
for  a  component  of  a  dietary  supplement 
because  these  conditions  of  use  are  so 
different.  The  history  of  use  of  Ephedra 
in  traditional  Asian  medicine  primarily 
for  the  treatment  or  relief  of  respiratory 
symptoms  provides  insufficient 
assurance  that  ephedrine  alkaloids  will 
not  present  a  significant  or  an 
unreasonable  risk  of  injury  to 
consumers  who  use  dietary  supplement 
products  containing  ephedrine  alkaloids 
to  supplement  the  diet.  Not  only  are 
dietary  supplements  marketed  for 
different  uses  than  the  traditional  use  of 
Ephedra,  most  dietary  supplements  are 
marketed  in  a  form  that  is  different  than 
the  form  in  which  it  has  been 
traditionally  used,  e.g.,  as  a 
concentrated  extract  in  capsules  and 
tablets,  in  the  presence  of  other 
substances  rather  than  the  raw  botanical 
in  a  tea. 

FDA  is  not  aware  of  any  systematic 
collection  of  data  related  to  adverse 
effects  occurring  in  individuals  treated 
with  Ephedra  in  traditional  medicine. 
However,  several  reference  texts  list 
precautions  and  contraindications  for 
the  use  of  the  botanical  Ephedra  in 
traditional  medicine  preparations  (Refs. 
6,  14,  and  146).  Thus.  FDA  tentatively 
concludes  that  use  of  ephedrine 
alkaloids  in  traditional  Asian  medicine 
does  not  provide  the  basis  on  which  to 
establish  a  safe  level  of  use  of  ephedrine 
alkaloids  in  dietary  supplements. 

IV.  Anal)rsi8  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  the  regulatory 
approach  that  maximizes  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the  economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 


competition,  or  jobs,  or  if  it  raises  nuv  ei 
legal  or  policy  issues.  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  the  economic 
impact  of  that  rule  on  small  entities. 

FDA  finds  that  this  proposed  rule  is 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866.  and 
finds  under  the  Regulatory  Flexibility 
Act  that  this  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Finally,  FDA, 
in  conjunction  with  the  Administrator 
of  the  Office  of  Information  and 
Regulator>  Affairs  (OIRA)  of  the  Office 
of  Management  and  Budget  (OMB), 
finds  that  this  proposed  rule  is  a  major 
rule  for  the  purposes  of  congressional 
review  (Pub.  L.  104-121). 

A.  Market  Failure 

The  market  failure  addressed  by  this 
regulation  is  that  some  consumers  may 
not  have  sufficient  information  on  the 
health  risks  associated  with  dietary 
supplements  containing  ephedrine 
alkaloids  to  make  informed  choices 
concerning  the  consumption  of  these 
products,  despite  the  presence  of 
warning  labels  of  various  types  on  many 
of  these  products.  Ordinarily, 
consumers  would  be  expected  to  seek 
out  and  pay  for  the  level  of  information 
they  consider  appropriate  with  respect 
to  consumption  decisions.  However,  the 
level  of  information  currently  utilized 
by  consumers  with  respect  to  these 
products  may  be  less  than  optimal 
because  of  consumer  perceptions  that 
products  marketed  as  foods  or  derived 
from  botanical  sources  are  inherently 
safe,  and  the  cost  of  generating  evidence 
to  evaluate  the  safety  of  these  products 
may  be  quite  high.  In  addition,  the  onset 
of  the  adverse  health  events  associated 
with  these  products  is  frequently  quite 
unexpected  or  occurs  without 
identifiable  risk  factors,  and  consumers 
may  have  little  or  no  opportunity  to 
adapt  their  behavior  based  on 
experience  with  the  risks  of  these 
products  prior  to  suffering  a  severe 
adverse  event. 

B.  Regulatory  Options 

FDA  has  the  following  primary 
options: 

1.  Take  no  action. 

2.  Take  no  regulatory  action,  but 
generate  additional  information  on 
which  to  base  a  future  regulatory  action. 

3.  Take  proposed  action. 

4.  Take  proposed  action,  but  with  a 
higher  potency  limit. 

5.  Ban  dietary  supplements  that 
contain  ephedrine  alkaloids. 


6.  Take  proposed  action,  but  do  not 
require  warning  statement. 

7.  Require  warning  statements  only. 

C.  Benefits  and  Costs 

1.  Option  1— Take  No  Action 

By  convention,  the  option  of  taking  no 
action  is  the  baseline  in  comparison 
with  which  the  costs  and  benefits  of  the 
other  options  are  determined.  Therefore, 
neither  additional  costs  nor  benefits  are 
associated  with  taking  no  action. 
Although  no  regulatory  costs  or  benefits 
are  generated  if  no  regulatory  action  is 
taken,  preventable  adverse  events  will 
continue  to  occur  if  no  regulatory  action 
is  taken.  The  number  of  such  adverse 
events  is  expected  to  increase  over  time 
because  the  marketplace  for  these  types 
of  products  has  been  increasing  rapidly 
since  the  1994  passage  of  the  DSHEA, 
and  the  number  of  AER's  associated 
with  use  of  these  products  has  also  been 
increasing  sharply  over  the  last  few 
years  (Figure  1). 

2.  Option  2— Take  No  Regulatory 
Action,  but  Generate  Additional 
Information  on  Which  To  Base  a  Future 
Regulatory  Action 

FDA  has  the  option  of  taking  no 
regulatory  action  but  generating 
additional  information  on  which  to  base 
future  regulatory  action  on  this  issue. 
The  benefit  of  generating  additional 
information  is  a  reduction  in  the 
substantial  uncertainty  concerning  the 
specific  nature  of  the  relationship  of  the 
adverse  events  associated  with  dietary 
supplements  containing  ephedrine 
alkaloids  and.  possibly,  a  more  precisely 
targeted  regulation.  A  more  precisely 
targeted  regulation  could  imply  potency 
limits  either  higher  or  lower  than  the 
proposed  potency  limits,  and  either 
more  or  fewer  ingredient  and  labeling 
restrictions  than  those  proposed.  The 
cost  of  generating  additional 
information  is  the  cost  of  whatever 
activity  is  undertaken  to  generate  the 
additional  information  and  the  health 
cost  of  any  adverse  events  to  these 
products  that  would  occur  if  regulatory 
action  were  delayed  but  that  would  not 
occur  if  regulatory  action  were  not 
delayed. 

3.  Option  3 — Take  Proposed  Action 

a.  Benefits.  The  benefit  of  the 
proposed  action  is  a  potential  reduction 
in  the  number  or  severity  of  adverse 
events  associated  with  dietary 
supplements  containing  ephedrine 
alkaloids.  The  proposed  rule  consists  of 
the  following  four  actions:  (1)  Per  day 
and  per  serving  potency  limits  on  total 
ephedrine  alkaloids  (TEA).  (2) 
restrictions  on  caffeine  and  other 
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stimulants,  (3)  mandatory  warning 
statement,  and  (4)  labeling  restrictions. 

To  estimate  the  benefits  of  these 
actions,  a  percentage  decrease  in  the 
current  number  of  adverse  events 
associated  with  dietary  supplements 
containing  ephedrine  alkaloids  will  be 
estimated  for  each  regulatory  action 
listed  above.  The  estimated  effects  of  all 
proposed  actions  will  then  be  combined 
to  obtain  a  total  reduction  in  the 
expected  annual  number  of  adverse 
events.  This  percentage  reduction  will 
then  be  applied  to  an  estimate  of  the 
current  number  of  such  adverse  events 
to  obtain  an  estimated  number  of 
adverse  events  avoided  per  year.  The 
estimate  of  the  current  number  of 
adverse  events  will  be  based  on,  but  not 
identical  to,  the  current  number  of 
relevant  AER's  because  of  uncertainty 
over  a  number  of  issues  including,  for 
example,  the  degree  to  which  the 
relevant  adverse  events  are  reported. 
These  sources  of  uncertainty  will  be 
discussed  in  greater  detail  later. 

Each  of  the  proposed  actions  may 
affect  the  number  of  adverse  events  by 
reducing  the  number  of  people  who 
consume  the  relevant  products  or  by 
modifying  their  use  of  these  products  in 
a  manner  that  reduces  the  risk  of  an 
adverse  effect.  In  addition,  the  potency 
limits  and  ingredient  restrictions  may 
affect  the  number  of  adverse  events  by 
reducing  the  probability  that  those  who 
consume  these  products  will  suffer  an 
adverse  event.  Each  of  these  effects  will 
be  considered  in  turn,  beginning  with 
the  effect  of  the  proposed  actions  on  the 
number  of  people  who  consume  these 
products. 

The  proposed  potency  limits  and 
other  ingredient  restrictions  may  affect 
the  number  of  people  consuming  these 
products  because  they  may  affect  the 
value  placed  by  consumers  on  the  use 
of  these  products.  Some  information  on 
the  likely  effect  of  the  proposed  potency 
limits  on  the  consumption  of  these 
products  comes  from  a  report  from  one 
firm  that  marketed  an  ephedrine 
alkaloid-free  substitute  for  a  supplement 
that  previously  contained  ephedrine 
alkaloids.  The  sales  of  the  substitute 
product  were  reportedly  approximately 
33  percent  lower  than  the  sales  of  the 
ephedrine  alkaloid-containing  product 
(Ref.  211).  In  the  absence  of  more 
specific  information,  it  is  reasonable  to 
suppose  that  a  given  reduction  in  sales 
is  associated  with  a  proportionate 
reduction  in  the  number  of  people 
consuming  these  products. 

It  would  not  be  reasonable  to  suppose 
the  proposed  potency  limits  and  other 
ingredient  restrictions  would  have  a 
greater  effect  on  the  sales  of  these 
products  than  complete  elimination  of 


all  ephedrine  alkaloids  from  these 
products.  First,  the  functional  effect,  as 
perceived  by  consumers,  of  removing  all 
ephedrine  alkaloids  from  a  product  is 
probably  greater  than  the  perceived 
functional  effect  of  removing  some  of 
the  ephedrine  alkaloids  and  removing 
some  ingredients  that  interact  with 
those  ephedrine  alkaloids.  Second,  if 
only  some  firms  remove  ephedrine 
alkaloids  from  their  products,  relatively 
close  substitutes  will  exist  for  the  prior 
formulations  of  those  products  because 
other  firms  might  not  remove  ephedrine 
alkaloids  from  their  products.  However, 
if  all  firms  make  the  same  changes  in 
their  products,  then  relatively  close 
substitutes  will  not  exist  for  the  prior 
formulations  of  those  products. 
Therefore,  the  proposed  potency  limits 
and  other  ingredient  restrictions  are 
estimated  to  reduce  the  number  of 
people  consuming  these  products  by 
between  0  to  33  percent.  The  effect  of 
the  potency  limits  on  the  probability  of 
an  adverse  event  for  those  who  continue 
to  consume  these  products  will  be 
addressed  later  in  this  section. 

The  proposed  warning  statement  is 
also  likely  to  reduce  the  number  of 
people  consuming  these  products 
because  a  few  of  the  relevant  products 
do  not  currently  have  warning 
statements,  and  because,  in  some  cases, 
the  proposed  warning  statement  is  more 
comprehensive,  more  focused,  and  more 
strongly  worded  than  existing  warning 
statements.  The  only  information 
available  on  the  effect  of  warning 
statements  on  sales  concerns  diet  soft 
drinks  containing  saccharin.  Following 
the  introduction  of  warning  statements 
relating  to  saccharin,  annual  sales  of 
diet  soft  drinks  containing  saccharin 
were  reported  to  be  15  percent  below 
what  they  would  otherwise  have  been 
(Ref.  212).  The  effect  of  the  proposed 
warning  statement  for  dietary 
supplements  containing  ephedrine 
alkaloids  will  probably  be  smaller  than 
the  effect  of  the  saccharin  warning  label 
on  diet  soft  drinks  because  most  such 
supplements  already  have  some  type  of 
warning  statement.  Therefore,  the 
proposed  warning  statement  will 
probably  reduce  the  number  of  people 
consuming  these  products  by  0  to  15 
percent. 

The  proposed  label  claim  restrictions 
are  also  likely  to  reduce  the  number  of 
people  consuming  these  products  by 
making  the  marketing  of  these  products 
more  difficult.  The  only  information 
available  on  the  potential  effects  of  label 
claims  on  sales  concerns  ready-to-eat 
breakfast  cereals.  Following  an 
advertising  campaign  relating  bran 
consumption  to  a  reduced  risk  of 
developing  cancer,  sales  of  high  bran 


breakfast  cereals  were  reported  to  have 
increased  approximately  40  percent 
(Ref.  213).  The  effect  of  eliminating 
label  claims  on  dietary  supplements 
containing  ephedrine  alkaloids  will 
probably  be  smaller  because  the  claims 
involved  are  more  general,  and  because 
other  sources  of  information  on  the 
purported  effects  of  ephedrine  alkaloids 
are  readily  available  or  have  been  used 
recently  enough  that  consumers  are 
familiar  with  them. 

However,  approximately  10  percent  of 
the  AER's  involved  supplements  labeled 
as  alternatives  to  street  drugs.  Assuming 
that  consumers  of  these  products  will 
not  purchase  these  products  if  they  are 
not  labeled  as  alternatives  to  street 
drugs,  the  labeling  restriction  will 
reduce  expected  adverse  events  by  at 
least  10  percent.  Therefore,  the 
proposed  restriction  on  label  claims  will 
probably  reduce  the  number  of  people 
consuming  these  products  by  between 
10  percent  and  40  percent. 

In  addition  to  these  consumption 
effects,  the  proposed  potency  limits  and 
ingredient  restrictions  will  probably 
also  decrease  the  likelihood  that  those 
who  continue  to  consume  these 
products  will  suffer  an  adverse  event. 

FDA  is  not  aware  of  clinical 
information,  particularly  evidence  from 
well-designed  and  conducted  human 
studies  on  the  relationship  between 
intakes  of  ephedrine  alkaloids  from 
botanicals  and  the  probability  of  an 
adverse  event.  One  method  of 
approaching  the  estimation  of  the  health 
benefits  of  reduced  exposure  to 
ephedrine  alkaloids  is  to  consider  the 
proportion  of  adverse  event  reports  that 
involve  products  with  TEA  levels 
greater  than  that  allowed  under  the 
proposed  potency  limits.  FDA  was  able 
to  obtain  information  on  the  actual 
exposures  associated  with  adverse 
events  for  13  products  that  provided 
intakes  of  less  than  20  mg  TEA  per 
reported  use  by  multiplying  the 
consumer's  reported  use  level  against  an 
FDA  product  analysis  result.  These 
reports  provided  information  on  the 
lower  end  of  the  range  of  estimated 
intakes  by  consumers.  Among  these  13 
reports  of  adverse  events  associated 
with  intakes  of  less  than  20  mg,  9 
involved  consumer  intakes  of  between  8 
mg  and  20  mg/per  serving.  This 
approach  suggests  that  the  proposed 
potency  limit  might  reduce  the  expected 
number  of  adverse  events  by  at  least  80 
percent,  although  the  actual  reduction  is 
probably  higher  because  the  13  reports 
did  not  include  the  many  adverse  event 
reports  that  occurred  at  intakes  above  20 
mg  TEA  per  serving.  On  the  other  hand, 
the  actual  reduction  might  also  be  lower 
because  the  13  reports  did  not  include 
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all  adverse  event  reports  that  occurred 
at  intakes  below  20  mg  TEA  per  serving. 

This  approach  to  estimating  the 
impact  of  the  proposed  potency  limits 
assumes  that  the  probability  of  an 
adverse  event  is  related  to  intakes  of 
TEA.  If  the  probability  of  an  adverse 
event  is  not  related  to  TEA  intake,  then 
the  potency  limits  may  result  in  little  or 
no  reduction  in  the  expected  number  of 
adverse  event  reports.  For  example,  if 
individual  sensitivities  to  ephedrine 
alkaloids  are  the  major  underlying  factor 
in  the  reported  adverse  events,  then  it 
is  possible  that  there  may  be  no  "«afe" 
intake  for  these  persons.  Based  on  this 
information,  all  that  can  be  said 
concerning  the  proposed  potency  limits 
is  that  they  may  reduce  the  expected 
number  of  adverse  events  by  between  0 
to  80  percent. 

The  restriction  on  other  stimulants, 
including  caffeine,  should  also  reduce 
the  probability  of  an  adverse  event. 
Combinations  of  ephedrine  alkaloids 
and  caffeine,  at  sufficiently  high  doses, 
are  associated  with  an  increased 
probability  of  an  adverse  event.  For 
example,  one  study  found  that  60 
percent  of  the  study  subjects  had  an 
adverse  reaction  to  a  combination  of  20 
mg  ephedrine  and  200  mg  caffeine, 
while  only  44  percent  had  an  adverse 
reaction  to  20  mg  ephedrine  alone  (Ref. 
105).  Thus,  in  this  study,  the  presence 
of  200  mg  caffeine  appears  to  have 
increased  the  probability  of  an  adverse 
event  from  consumption  of  20  mg 
ephedrine  by  about  50  percent. 
Comparable  information  is  not  available 
on  the  effect  of  combinations  of 
ephedrine  and  caffeine  at  lower  levels  of 
either  ephedrine  or  caffeine.  Similarly, 
no  information  is  available  on  the  effect 
of  other  stimulants  or  other  ephedrine 
alkaloids. 

An  informal  review  of  217  adverse 
event  reports  featuring  dietary 
supplements  suspected  of  containing 
ephedrine  alkaloids  found  that  99 
reports  featured  products  for  which 
labeled  ingredient  information  was 
available.  Of  those  reports,  70  percent 
involved  products  labeled  as  containing 
a  source  of  caffeine.  The  levels  of 
caffeine  and  ephedrine  alkaloids  in 
these  products  is  not  known.  Assuming 
that  these  adverse  event  reports  are 
typical  of  all  relevant  adverse  event 
reports  and  that  50  percent  of  the 
reported  adverse  events  to  products 
labeled  as  containing  caffeine  may  have 
been  due  to  the  presence  of  caffeine  in 
conjunction  with  ephedrine  alkaloids, 
the  restriction  on  stimulants  is 
estimated  to  reduce  the  expected 
number  of  adverse  events  by  up  to  35 
percent.  However,  the  impact  of  the 
proposed  stimulant  restrictions  may  be 


somewhat  lower  because  the  impact 
may  depend  on  the  levels  of  stimulants 
and  ephedrine  alkaloids  involved,  and 
the  levels  of  stimulants  and  ephedrine 
alkaloids  found  in  dietary  supplements 
may  be  lower  than  the  levels  used  in  the 
study  on  which  this  estimate  is  based. 
In  order  to  address  this  possibility,  the 
restrictions  on  stimulants  will  be 
assumed  to  reduce  the  expected  number 
of  adverse  reactions  by  25  percent. 

In  order  to  use  the  estimated  risk 
reductions  discussed  above  to  derive  an 
expected  reduction  in  the  number  of 
adverse  events,  the  current  number  of 
adverse  events  must  be  estimated.  There 
are  a  number  of  issues  involved  in 
estimating  the  current  number  of 
adverse  events  based  on  the  number  of 
reported  adverse  events. 

The  first  issue  is  that  the  data  base  of 
over  600  AER's  includes  all  reports 
thought  to  be  related  to  the 
consumption  of  ephedrine  alkaloid- 
containing  dietary  supplements,  even 
though  the  natuure  of  the  available 
evidence  did  not  allow  specific  cause 
and  effect  determinations  for  the 
majority  of  individual  reports.  FDA, 
therefore,  used  additional  information 
to  provide  assurance  that  the  patterns  of 
signs  and  symptoms  associated  with  the 
ephedrine  alkaloid-containing  dietary 
supplements  were  likely  due  to  the 
presence  of  ephedrine  alkaloids  in  these 
products.  One  approach  to  addressing 
this  issue  is  to  examine  the  evidence  for 
positive  dechallenge  and  rechallenge 
when  product  use  is  discontinued  and 
reinitiated,  respectively.  The 
relationship  of  the  reported  adverse 
events  to  the  consumption  of  dietary 
supplements  categorized  as  containing 
ephedrine  alkaloids  has  been 
corroborated  by  dechallenge  in  about  27 
percent  of  the  AER's.  Positive 
rechallenge  was  reported  in  about  4 
percent  of  the  AER's.  The  majority  of 
AER's,  however,  lacked  sufficient 
information  to  evaluate  the  presence  or 
absence  of  dechallenge  or  rechallenge 
effects.  Therefore,  the  number  of  cases 
in  which  dechallenge  alone  or  in 
combination  with  rechallenge  was  tried 
but  did  not  occur  is  not  available;  nor 
is  there  information  on  whether 
dechallenge  and  rechallenge  would 
have  occurred  in  the  large  number  of 
reports  which  lack  such  information.  It 
is  possible  that  all  cases  might  have 
been  associated  with  positive 
dechallenge  and  rechallenge  results  if 
such  information  were  available.  On  the 
other  hand,  a  certain  number  of  false 
reports  might  also  be  expected.  The 
proportion  of  reported  adverse  events 
actually  related  to  the  consumption  of 
dietary  supplements  suspected  of 
containing  ephedrine  alkaloids  is 


probably  between  27  and  90  percent 
Within  this  range,  FDA  believes  the 
most  likely  value  is  around  80  percent 
and,  therefore,  tentatively  assumes  that 
80  percent  of  the  reported  adverse 
events  are  actually  related  to  the 
consumption  of  dietary  supplements. 
FDA  requests  comments  on  this 
assumption. 

The  second  issue  is  the  uncertainty 
that  all  600  AER's  involved  products 
that  actually  contained  ephedrine 
alkaloids.  Confirmation  of  the  presence 
of  ephedrine  alkaloids  in  problem 
products  is  not  available  in  all  cases. 
The  likelihood  of  the  presence  of 
ephedrine  alkaloids  is  based  on  the 
labeling  of  the  products  involved,  FDA's 
own  market  survey  (including 
laboratory  analysis  of  125  marketed 
products),  and  the  similarity  of  the 
reported  adverse  events  to  the  known 
effects  of  ephedrine  alkaloids.  The 
proportion  of  reported  adverse  events 
associated  with  dietary  supplements 
that  involve  supplements  containing 
ephedrine  alkaloids  is  probably  between 
25  and  90  percent.  Within  this  range, 
FDA  believes  the  most  likely  value  is 
around  80  percent  and,  therefore, 
tentatively  assumes  that  80  percent  of 
the  reported  adverse  events  associated 
with  consumption  of  dietary 
supplements  involve  supplements  that 
contain  ephedrine.  FDA  requests 
comments  on  this  assumption. 

The  third  issue  is  that  the  actual 
number  of  adverse  events  is  likely  to 
differ  from  the  reported  number  of 
adverse  events  because  all  adverse 
events  are  probably  not  reported.  This 
issue  is  particularly  important  with 
respect  to  passive  reporting  systems  that 
rely  on  the  voluntary  submission  of 
data,  such  as  the  system  used  to  gather 
the  AER's  relevant  to  this  issue. 

Typical  reporting  rates  for  passive 
reporting  systems  addressed  to  adverse 
events  associated  with  drugs  are 
generally  assumed  to  be  on  the  order  of 
10  percent.  Reporting  rates  are  higher 
than  usual  if  the  potential  health  risks 
associated  with  a  particular  substance 
are  widely  publicized,  if  the  adverse 
events  are  considered  to  be  otherwise 
unusual,  and  if  reports  are  gathered 
from  a  variety  of  sources.  On  the  other 
hand,  reporting  rates  would  be  lower 
than  usual  if  consumers  and  physicians 
assume  that  dietary  supplements  are 
incapable  of  producing  adverse  events 
because  they  are  not  drugs  or  because 
they  are  "natural."  In  order  to 
incorporate  this  uncertainty,  the 
reporting  rate  for  the  relevant  adverse 
events  is  assumed  to  be  10  percent. 

Based  on  the  current  number  of 
reported  adverse  events  and  the 
assumptions  discussed  above 
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concerning  the  relationship  between  the 
number  of  reported  adverse  events  and 
the  underlying  number  of  adverse 
events,  the  expected  annual  number  of 
adverse  events  involving  these  products 
is  approximately  1,100  cases.  Applying 
the  risk  reductions  discussed  previously 
for  the  proposed  actions  implies  a 
reduction  in  the  health  risks  from  these 
products  such  that  the  expected  number 
of  adverse  events  involving  these 
products  will  be  reduced  by  between 
approximately  400  cases  and  1,100 
cases  per  year.  Based  on  published 
estimates  of  the  value  consumers  might 
place  on  reducing  the  risk  of  the  general 
types  of  adverse  events  involved,  these 
benefits  are  valued  at  between  $240 
million  and  $670  million  per  year  (Ref. 
215). 

Table  6  summarizes  these  results.  The 
first  column  is  the  type  of  adverse  event. 
"Serious  CVS"  refers  to  serious 
cardiovascular  system  events,  including 


myocardial  infarctions,  dysrhythmias, 
strokes,  and  cardiomyopathies.  "Serious 
NS"  refers  to  serious  nervous  system 
events,  including  seizures,  loss  of 
consciousness,  vestibular  events,  and 
psychiatric  events.  "Less  clinically 
significant"  events  may  include  certain 
types  of  dennatological  events  and 
gastrointestinal  events.  The  second 
column  is  the  average  annual  number  of 
AER's  from  January  1993  to  June  1996. 
Because  the  sales  of  these  products  is 
increasing  rapidly,  and  the  reports  of 
adverse  events  are  also  increasing 
rapidly  (see  Figure  1),  FDA  believes  that 
this  is  a  conservative  estimate  of 
benefits.  The  3-year  average  has  been 
used  rather  than  the  growth  trend 
because  extrapolating  short-term  growth 
trends  into  the  future  can  result  in  large 
errors.  The  third  column  is  the 
estimated  average  armual  number  of 
adverse  events  over  this  time  period 
based  on  what  FDA  believes  are  the 


most  iixeiy  vaiues  ror  me  reievam 
assumptions.  The  fourth  column  is  the 
estimated  reduction  in  adverse  events 
from  all  proposed  actions,  given  as  a 
range  from  low  to  high.  These  estimated 
reductions  are  based  on  adding  the 
effects  of  the  proposed  actions  as 
summarized  in  Table  7.  The  low  end  of 
this  range  represents  a  35  percent 
reduction  in  the  estimated  annual 
adverse  events  and  the  high  end 
represents  a  100  percent  reduction.  The 
estimates  have  been  rounded  to  the 
nearest  ten.  The  fifth  column  is  the 
value  of  reducing  the  risk  of  particular 
adverse  events  such  that  one  expected 
adverse  event  is  avoided  per  year  across 
the  at-risk  population,  in  thousands  of 
dollars.  The  sixth  column  is  the 
estimated  value  of  the  annual  risk 
reductions  for  the  various  adverse 
events  in  millions  of  dollars,  given  as  a 
range  from  low  to  high,  rounded  to  the 
nearest  million. 


Table  6.— Estimated  Value  of  Annual  Risk  Reduction  From  Proposed  Actions 


Type  of  event 

Annual  re- 
ported 
cases' 

Estimated 
annual 
cases  2 

Reduction  in 
estimated  an- 
nual cases ' 

Value  of  esti- 
mated risk 
reduction  per 
case 
($  thou- 
sands)* 

Value  of  esti- 
mated risk 
reduction 

($  millions) ' 

Death  

6 
27 
29 

7 

12 
93 

40 

170 

190 

50 

80 

600 

10-40 
60-170 
70-190 
20-50 
30-60 
210-600 

5,000 

837 

1.483 

3 

775 

0.4 

70-190 

Serious  CVS  

50-140 

Serious  NS              

100-280 

Ab  liver  function  

0 

Ottier  serious  : 

Less  senous 

20-60 
0 

Total  

174 

1.110 

390-1,110 

NA 

240-670 

1  Annual  reported  cases  are  based  on  the  average  number  of  adverse  event  reports  per  year  between  January  1993  and  June  1996.  Trends  in 
\t\e  data  were  not  extrapolated  because  of  the  short  timeframe  involved. 

2  Estimated  annual  cases  are  based  on  the  following  assumptions;  (l)  80  percent  of  the  reported  adverse  events  involving  the  consumption  of 
dietary  supplements  suspected  of  containing  ephednne  alkaloids  are  actually  related  to  the  consumption  of  dietary  supplements,  (2)  80  percent 
of  the  supplements  involved  in  the  reported  adverse  events  that  are  related  to  the  consumption  of  supplements  actually  contain  ephednne  alka- 
tokis,  and  (3)  10  percent  of  adverse  events  to  the  dietary  supplements  containing  ephednne  alkaloids  are  reported.  Thus,  the  estimated  number 
of  annual  cases  is  0.8  x  0.8  x  10  times  the  number  of  annual  reported  cases.  Considerable  uncertainty  exists  with  respect  to  the  validity  of  the 
assumptions  on  which  this  estimate  is  based  and  the  actual  number  of  annual  cases  may  be  higher  or  lower  than  the  estimate. 

'  The  low  erxj  of  the  range  of  the  reduction  In  estimated  annual  cases  represents  a  35  percent  reduction  in  estimated  annual  cases.  The  high 
end  of  this  range  represents  a  100  percent  reduction  in  estimated  annual  cases.  The  35  percent  and  100  percent  estimates  are  tMsed  on  adding 
up  the  estimated  effects  of  the  proposed  actions,  as  indicated  in  Table  7. 

*The  value  of  the  nsk  reduction  per  case  is  based  on  published  estimates  of  the  value  consumers  place  on  reducing  the  risk  of  the  general 
types  of  adverse  events  involved  (Ref  215). 

'The  value  of  the  estimated  risk  reductkm  is  based  on  muitiptying  the  risk  reduction  per  case  times  the  reduction  in  the  estimated  annual 


Table  7.— Combined  Effect  of  Proposed  Actions 


Proposed  action 


Estimated  re- 
duction in  ad- 
verse events 
(in  percent) 


Actk>ns  reducing  consumption  of  supplements  containing  ephedrirw  alkak>kls: 

PotefKy  limits  arKi  ingredient  restnctions 

Warning  statement 

Label  claim  restnctkxw _ _... 

Combined  effect 

Actions  reducing  probability  of  adverse  event  given  consumptkxi: 

Potency  limits 

Ingredient  restrictkxis  

Combined  effect ..... „...„... 


0-33 

0-15 

10-40 

10-88 

0-80 
25 
25-100 
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Table  7.— Combined  Effect  of  Proposed  Actions— Continued 


Proposed  action 


Combined  effect  of  all  proposed  actions 


Estimated  re- 
duction in  ad- 
verse events 
(in  percent) 


35-100 


II 

b.  Costs.  The  primary  social  costs  of 
the  proposed  actions  are  the  compliance 
costs,  which  include  the  one-time  costs 
associated  with  relabeling  and 
reformulating  the  affected  supplements 
and  the  recurring  costs  associated  with 
testing  for  the  level  of  ephedrine 
alkaloids  in  conjunction  with  future 
product  reformuladons  or  changes  in 
ingredients,  and  the  value  of  the  utility 
losses  to  any  consumers  who  do  not 
value  the  reformulated  supplements  as 
highly  as  supplements  currenUy  found 
on  the  market.  This  cost  must  be 
considered  somewhat  paradoxical 
because  the  cause  of  this  loss  of  value, 
the  reduction  or  removal  of  ephedrine 
alkaloids,  would  also  reduce  or 
eliminate  the  risks  associated  with  using 
these  products.  In  addition,  indirect 
social  costs  in  the  form  of  capital  losses 
and  temporary  unemployment  may  arise 
from  the  distributive  effects  of  the 
proposed  action,  which  are  discussed 
below.  Some  portion  of  the  compliance 
costs  will  be  borne  by  manufacturers 
and  distributors  of  these  products,  and 
some  portion  will  be  passed  on  to 
consumers  of  these  products.  Costs 
borne  by  manufactures  and  distributors 
will  be  borne  by  the  owners, 
stockholders,  and  employees  of  those 
firms. 

In  addition  to  the  potential  impact  of 
compliance  costs,  manufacturers  and 
distributors  of  the  dietary  supplements 
containing  ephedrine  alkaloids  will  be 
adversely  affected  by  the  reduction  in 
consimiption  of  these  products  caused 
by  the  proposed  actions.  Also, 
manufactiu^rs,  distributors,  and 
importers  of  raw  or  bulk  Ma  huang  and 
other  affiacted  ingredients  may  be 
affected  by  these  consumption  effects. 
These  effects  are  distributive  effects 
rather  than  social  costs  because  they  do 
not  involve  the  loss  of  productive 
resources,  and  because  a  loss  of 
business  in  one  sector  of  the  economy 
is  generally  associated  with  an  increase 
in  business  in  competing  sectors. 
However,  as  indicated  above,  social 
costs  may  be  involved  to  the  extent  that 
otherwise  productive  capital  investment 
is  lost  and  temporary  unemployment  is 
generated.  In  addition,  distributive 
effects  are  obviously  very  significant  to 
the  affected  parties. 


FDA  has  previously  estimated  the  cost 
of  relabeling  all  dietary  supplements  in 
the  economic  impact  analysis  for  the 
proposal  on  nutrition  labeling  of  dietary 
supplements  that  was  published  in  the 
Federal  Register  of  December  28,  1995 
(60  FR  67184)  (the  December  1995 
proposal).  Total  discounted  labeling 
costs  based  on  an  18  month  compliance 
period  were  estimated  to  be  between 
$52  and  $85  million.  This  cost  included 
recurring  testing  or  analytical  costs 
based  on  testing  the  nutrient  content  of 
each  product  an  average  of  once  every 
5  years.  Based  on  comments  to  the 
December  1995  proposal,  these 
estimates  were  revised  in  the  economic 
impact  analysis  of  the  final  rule.  The 
revised  estimate  was  $194  million,  with 
$91  million  of  these  costs  occurring  in 
the  first  18  months  and  the  remainder 
being  a  discounted  sum  of  future 
analytical  costs.  In  order  to  use  this 
estimate  as  a  basis  for  estimating 
labeling  costs  for  the  current  proposal, 
the  previous  estimate  must  be  adjusted 
to  account  for  the  compliance  period 
associated  with  this  rule  and  the  fact 
that  not  all  dietary  supplements  contain 
ephedrine  alkaloids. 

The  proposed  effective  date  of  any 
regulation  based  on  this  proposal  will 
be  180  days  after  the  date  of  publication 
of  the  final  rule.  If  the  nutritional 
labeling  rule  had  a  compliance  period  of 
180  days  rather  than  18  months,  the 
total  estimated  labeling  costs  would 
have  been  $334  million,  with  $286 
million  of  these  costs  occurring  in  the 
first  6  months. 

Adjusting  the  previous  estimate  to 
account  for  the  fact  that  not  all  dietary 
supplements  contain  ephedrine 
alkaloids  requires  information  on  the 
proportion  of  dietary  supplements  that 
contain  ephedrine  alkaloids.  The  market 
surveys  identified  125  dietary 
supplements  suspected  of  containing 
ephedrine  alkaloids.  A  public  comment 
submitted  to  the  Special  Working  Group 
of  the  Food  Advisory  Committee 
suggested  the  number  of  such  products 
is  at  least  200  (Ref.  216).  In  the 
December  1995  proposal,  the  total 
number  of  dietary  supplement  products 
was  estimated  to  be  between  4,000  and 
25,000.  In  the  final  rule  entitled  "Iron- 
Containing  Supplements  and  Drugs: 
Label  Warning  Statements  and  Unit- 


Dose  Packaging  Requirements"  that 
published  in  the  Federal  Register  of 
January  15,  1997  (62  FR  2218).  this 
estimate  was  revised  to  29,000.  If  200 
dietary  supplements  contain  ephedrine 
alkaloids,  then  about  1  percent  of  the 
estimated  total  number  of  dietary 
supplements  contain  ephedrine 
alkaloids  and  the  cost  of  changing  the 
labels  on  dietary  supplements 
containing  ephedrine  alkaloids  would 
be  about  1  percent  of  the  costs  estimated 
for  changing  the  labels  on  all  dietary 
supplements. 

Another  method  of  estimating  the 
proportion  of  dietary  supplements  that 
contain  ephedrine  alkaloids  is  to  use 
sales  data.  This  method  is  complicated 
by  the  fact  that  sales  might  not  be 
evenly  distributed  across  dietary 
supplements,  implying  that  the 
proportion  of  dietary  supplement  sales 
accounted  for  by  supplements  that 
contain  ephedrine  alkaloids  may  not  be 
the  same  as  the  proportion  of  dietary 
supplement  products  that  contain 
ephedrine  alkaloids. 

Ma  huang  and  other  ephedra  products 
have  been  reported  to  represent  3.5 
percent  of  individual  botanical  sales  in 
selected  health  food  stores,  while 
individual  sales  of  products  containing 
single  botanicals  are  estimated  to  make 
up  about  53  percent  of  total  botanical 
supplement  use  (Ref.  3).  Information  is 
not  available  on  the  proportion  of 
products  with  multiple  botanical 
ingredients  that  contain  ephedrine 
alkaloids.  Botanical  supplement  retail 
sales  have  been  estimated  to  have 
accounted  for  approximately  26  percent 
of  total  dietary  supplement  retail  sales 
in  1995  (Ref.  217).  However,  this 
estimate  includes  a  number  of  product 
categories  under  dietary  supplements 
that  would  not  be  considered  dietary 
supplements  under  the  legal  definition 
of  a  dietary  supplement.  After  adjusting 
for  the  definition  of  dietary 
supplements,  supplements  containing 
botanicals  accounted  for  approximately 
35  percent  of  dietary  supplement  retail 
sales  in  1995.  The  definition  of  dietary 
supplement  used  in  this  estimate 
includes  vitamins,  minerals,  and 
botanical  (including  herbal) 
supplements. 

If  all  supplements  containing 
ephedrine  alkaloids  are  characterized  as 
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botanical  supplemenis,  uiis  iniunudiiuu 
suggests  that  between  1  and  17  percent 
of  dietary  supplement  use  involves 
products  that  contain  ephedhne 
alkaloids.  If  the  proportion  of  dietary 
supplement  products  containing 
ephedrine  alkaloids  reflects  the 
proportion  of  dietary  supplement  sales 
accounted  for  by  products  containing 
ephedrine  alkaloids,  then  between  1  and 
17  percent  of  the  total  number  of  dietary 
supplement  products  contain  ephedrine 
alkaloids,  or  between  200  and  5,000 
products. 

Based  on  the  preceding  information, 
labeling  costs  for  this  proposal  are 
estimated  to  be  between  1  and  17 
percent  of  the  costs  previously 
estimated  for  changing  the  labels  on  all 
dietary  supplements,  after  adjusting 
those  costs  for  the  length  of  the 
compliance  period.  Thus,  total 
discounted  labeling  costs  for  this 
proposal  are  estimated  to  be  between  $3 
million  and  $60  million,  with  between 
approximately  S3  million  and  $50 
million  of  these  costs  occurring  in  the 
first  year  and  between  a  minimal 
amount  and  approximately  $0.5  million 
in  every  year  after  the  first  year. 

If  the  proposed  180  day  compliance 
period  for  making  the  proposed  label 
changes  coincided  with  some  portion  of 
the  18-month  compliance  period  of  the 
final  rule  requiring  nutritional  labeling 
of  dietary  supplements,  then  some 
portion  of  the  combined  labeling  costs 
of  the  two  regulations  would  be 
eliminated  because  some  firms  would 
be  able  to  make  both  labeling  changes 
during  normally  scheduled  labeling 
changes.  The  degree  of  overlap  of  the 
compliance  periods  of  these  regulations 
depends  on  the  date  on  which  the  final 
rule  is  published.  If  appropriate,  this 
consideration  will  be  addressed  in  the 
economic  analyses  of  the  final  rule. 

Information  is  not  available  on  the 
cost  of  reformulating  the  a^ected 
products.  Reformulation  may  simply 
involve  reducing  the  amount  of  the 
ingredient  source  of  the  ephedrine 
alkaloids  and  removing  the  restricted 
ingredients.  One  method  of  approaching 
this  issue  is  to  consider  the  types  of 
personnel  and  the  amount  of  effort  that 
might  be  required  for  reformulation.  A 
reasonable  assumption  is  that  it  might 
take  a  scientist  from  1  to  4  weeks  to 
develop  an  acceptable  reformulation.  In 
this  case,  the  cost  of  reformulating  a 
product  would  be  between  $1,000  and 
$5,000,  based  on  median  weekly 
earnings  data  for  1994  and  50  percent 
overhead  (Ref.  218). 

Many  dietary  supplements  containing 
ephedrine  alkaloids  probably  contain 
restricted  ingredients  or  do  not  meet  the 
proposed  potency  limits  on  TEA  and 


will  either  have  to  be  reformulated  or 
removed  &t)m  the  market.  The  number 
of  dietary  supplements  containing 
ephedrine  alkaloids  has  been  estimated, 
above,  to  be  between  200  and  5,000. 
Under  this  assumption,  if  all  products 
were  reformulated,  the  one-time  cost  of 
reformulating  the  affected  products 
would  be  between  $0.2  million  and  $25 
million.  The  recurring  costs  associated 
with  testing  for  ephedrine  alkaloid 
levels  in  conjunction  with  future 
product  reformulations  was  addressed 
in  the  labeling  costs. 

Another  cost  associated  with  product 
reformulation  is  the  cost  of  any 
inventory  losses  involving  products 
produced  prior  to  the  publication  of  a 
final  rule  based  on  this  proposal  that 
cannot  be  sold  by  the  date  that  final  rule 
goes  into  effect.  The  proposed  effective 
date  of  any  final  rule  on  this  issue  is  180 
days  after  publication  of  the  final  rule. 
FDA  has  no  information  on  the  amount 
of  inventory  typically  carried  for  these 
products,  but  tentatively  assumes  that 
180  days  will  provide  sufficient  time  to 
utilize  existing  stock. 

In  addition  to  the  compliance  costs 
discussed  above,  the  proposed  action 
will  also  lead  to  utility  losses  for  some 
consumers  because  it  removes  products 
with  certain  characteristics  &t)m  the 
marketplace.  Theoretically,  the  value  of 
this  utility  loss  is  the  difference  in  the 
value  consumers  placed  on  the 
eliminated  products  and  the  value  of  the 
products  purchased  in  place  of  the 
eliminated  products.  Estimating  this 
loss  requires  estimating  demand  curves 
for  the  eliminated  products  and  for  the 
products  substituted  for  the  eliminated 
products. 

Identifying  likely  substitutes  for 
dietary  supplements  as  currently 
formulated  is  complicated  by  the  fact 
that  a  wide  range  of  effects  are 
attributed  to  these  supplements,  for 
example,  energy,  weight  loss,  body 
building,  and  increased  mental 
concentration.  However,  little  reliable 
information  is  available  on  the  actual 
effects  produced  by  these  supplements. 
In  addition,  various  other  botanical 
substances  exist  that  might  be  used  in 
supplements  to  replace  either  some 
portion  of  the  ephedrine  alkaloids  or  the 
restricted  ingredients  and  might 
produce  effects  that  consumers  may 
perceive  to  be  similar  to  the  effects  that 
consumers  attributed  to  these 
supplements  as  currently  formulated. 
Finally,  FDA  has  insufficient 
information  to  estimate  demand  curves 
for  dietary  supplements  containing 
ephedhne  alkaloids  or  potential 
substitutes  for  these  products. 

Based  on  these  considerations,  FDA 
cannot  place  bounds  on  the  value  of  the 


consumer  utility  losses  that  may  be 
associated  with  this  action.  However,  if 
substitute  products  could  be  identified, 
then  the  absolute  price  difference 
between  the  affected  products  and  the 
substitute  products  would  represent  a 
lower  bound  on  consumer  utility  losses. 
No  comparable  argument  is  available  for 
the  upper  bound  of  the  utility  loss. 

In  addition  to  compliance  costs  and 
utility  losses,  the  proposed  action  will 
also  generate  distributive  effects.  The 
total  reduction  in  the  consumption  of 
dietary  supplements  containing 
ephedrine  alkaloids  from  all  proposed 
actions  including  the  potency  limits, 
ingredient  restrictions,  labeling 
restrictions,  and  mandatory  warning 
statement  was  estimated  in  the  analysis 
of  the  benefits  of  this  option  to  be 
between  10  percent  and  33  percent. 
Total  annual  sales  of  supplements 
containing  Ma  huang  have  been 
estimated  to  be  between  $600  million 
and  $700  million  (Ref.  219).  Therefore, 
sales  of  these  products  may  be  reduced 
by  between  $60  million  and  $230 
million  per  year.  Information  is  not 
available  on  the  total  annual  sales  of 
supplements  containing  sources  of 
ephedrine  alkaloids  other  than  Ma 
huang. 

Countervailing  effects  may  also  take 
place  which  may  reduce  the  impact  of 
these  negative  distributive  effects  on 
affected  firms.  For  example,  the 
proposed  rule  may  reduce  the  number 
of  product  liability  lawsuits  brought 
against  manufacturers  of  dietary 
supplements  containing  ephedrine 
alkaloids.  FDA  has  insufficient 
information  on  the  current  incidence  or 
cost  of  these  lawsuits  to  estimate  the 
effect  of  this  reduction,  if  any,  on  the 
negative  distributive  effects  generated 
by  consumption  changes.  Of  course, 
distributive  effects  that  are  negative 
with  respect  to  a  given  industry  will  be 
positive  with  respect  to  some  other 
industry. 

Finally,  social  costs  may  be  associated 
with  these  distributive  effects.  For 
example,  some  portion  of  the  value  of 
the  capital  invested  in  the  production  of 
these  supplements  may  be  lost  arfd  that 
loss  might  not  be  offset  by  other  effects, 
such  as  an  augmentation  to  the  value  of 
the  capital  invested  in  the  production  of 
substitutes.  However.  FDA  has 
insufficient  information  to  estimate  the 
social  costs  that  might  be  associated 
with  these  distributive  effects. 

Under  these  assumptions,  the 
proposed  action  will  generate  total 
compliance  costs  of  between  $3  million 
and  $80  million,  plus  unquantifiable 
utility  losses  to  consumers  of  these 
products.  Between  $3  million  and  $70 
million  of  these  costs  will  occur  in  the 
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first  6  months  after  publication  of  the 
final  rule.  In  addition,  the  proposed 
action  will  produce  distributive  effects 
of  between  $60  million  and  $230 
million  per  year  and  social  costs  might 
be  associated  with  those  distributive 
effects.  Because  the  sales  of  these 
products  are  increasing  rapidly,  FDA 
believes  that  this  is  a  conservative 
estimate  of  cost  and  distributive  effects. 
Again,  extrapolations  have  not  been 
made  on  the  growth  trend  because 
extrapolating  short-term  trends  into  the 
future  can  result  in  large  errors.  Costs 
and  sales  reductions  of  this  magnitude 
may  threaten  the  viability  of  many  firms 
in  this  industry.  If  some  of  these  firms 
go  out  of  business,  temporary 
unemployment  of  labor  and  permanent 
loss  of  capital  resources  may  result. 
FDA  has  insufficient  information  to 
estimate  these  costs. 

4.  Option  4 — Take  Proposed  Action,  but 
With  a  Higher  Potency  Limit 

Another  option  is  to  take  all  proposed 
actions  but  adopt  potency  limits  higher 
than  the  proposed  potency  limits.  For 
example,  some  trade  associations 
representing  the  dietary  supplement 
industry  have  previously  expressed 
support  for  potency  limits  of  12  mg/ 
serving  and  50  mg/day  TEA  (Ref.  220). 
With  respect  to  benefits  arising  from 
consumption  effects  (i.e.,  the  likelihood 
of  reducing  the  number  or  seriousness 
of  adverse  events),  FDA  has  some 
information  to  estimate  the  effect  of 
variations  between  the  proposed 
potency  limits  and  higher  potency 
limits  on  the  consumption  effects 
associated  with  those  limits.  That  is,  of 
the  13  reports  of  adverse  events  for 
which  exposure  data  for  intakes  less 
than  20  mg  per  serving  were  also 
available,  5  were  in  the  range  between 
8  and  12  mg  per  serving  intake. 

If  consumption  is  sensitive  to  small 
changes  in  the  potency  limits,  then 
higher  potency  limits  would  reduce  the 
benefits  resulting  from  consumption 
effects  because  higher  potency  limits 
would  presumably  have  a  smaller  effect 
on  the  effects  of  these  products  than  the 
proposed  potency  limits.  Therefore,  the 
effect  of  raising  the  potency  limits  on 
benefits  arising  from  shifts  in 
consumption  will  be  to  reduce  those 
benefits  below  those  generated  under 
Option  3. 

Raising  the  proposed  potency  limits 
will  not  affect  the  one-time  compliance 
costs  but  might  reduce  utility  losses  to 
consiuners  of  these  products  and  the 
distributive  effects  produced  by 
consumption  shifts.  Again,  these 
changes  may  occur  because  higher 
potency  limits  might  have  a  somewhat 
smaller  impact  on  the  perceived  benefits 


of  these  products  than  the  proposed 
potency  limits.  However,  as  indicated 
above,  FDA  has  insufficient  information 
to  estimate  the  effect  of  small  changes 
in  the  potency  limits  on  the 
consumption  effects  produced  by  those 
limits  and  caimot  estimate  the  utility 
losses  associated  with  various  potency 
limits. 

5.  Option  5 — Ban  Dietary  Supplements 
That  Contain  Ephedrine  Alkaloids 

Based  on  the  framework  used  earlier, 
banning  dietary  supplements  that 
contain  ephedrine  alkaloids  would  lead 
to  a  somewhat  higher  lower  bound  on 
estimated  benefits.  In  particular, 
banning  these  products  would  reduce 
the  health  risks  from  these  products       ' 
such  that  the  expected  number  of 
adverse  events'are  reduced  by  between 
approximately  120  cases  and  1,400 
cases  per  year. 

Banning  dietary  supplements  that 
contain  ephedrine  alkaloids  vnll  not 
change  the  one  time  compliance  costs 
estimated  under  Option  3  because  all 
affected  products  were  subject  to 
reformulation  and  relabeling  costs 
under  Option  3.  However,  banning  these 
products  w^ould  decrease  access  to  these 
products  by  consumers  who  may 
perceive  benefits,  thus  substantially 
increasing  the  potential  utility  losses  to 
consumers.  With  respect  to  distributive 
effects  generated  by  consumption 
changes,  the  total  reduction  in  the 
consumption  of  dietary  supplements 
that  now  contain  ephedrine  would 
probably  be  approximately  33  percent 
under  this  option,  that  is,  at  the  high 
end  of  the  range  of  10  to  33  percent 
estimated  under  Option  3.  Therefore, 
sales  of  these  products  would  be 
reduced  by  between  $200  million  and 
$230  million  per  year.  Costs  and  sales 
reductions  of  this  magnitude  may 
threaten  the  viability  of  many  of  the 
firms  producing  these  products. 
However,  countervailing  distributive 
effects  are  also  possible  in  that  some 
firms  that  currently  produce  dietary 
supplements  containing  ephedrine 
alkaloids  may  also  produce  or  be  able  to 
produce  substitute  products.  In  that 
case,  those  firms  would  avoid  some  or 
all  of  the  costs  associated  with 
producing  dietary  supplements 
containing  ephedrine  alkaloids. 

6.  Option  6 — Take  Proposed  Action,  but 
Do  Not  Require  Warning  Statement 

The  purpose  of  the  proposed  warning 
statement  is  to  focus  existing  warnings 
more  precisely  on  the  health  risks  posed 
by  these  products,  particularly  in  cases 
where  any  use  of  these  products  may  be 
contraindicated,  and  to  add  warnings  to 
those  products  which  do  not  already 


have  warning  statements.  Even  with  the 
proposed  potency  limits  and  ingredient 
restrictions,  some  consumers  may  be  at 
high  risk  of  suffering  an  adverse  event 
from  consuming  these  products  because 
of  high  individual  sensitivity  to  these 
products,  because  of  an  increase  in  risk 
associated  with  simultaneous 
consumption  of  drug  products,  or 
because  of  an  imderlying  health 
condition.  Thus,  the  proposed  warning 
statement  is  expected  to  have  some 
benefit  independent  of  the  other 
proposed  requirements.  Eliminating  the 
proposed  mandatory  warning  statement 
will  affect  estimated  labeling  costs 
because,  under  this  option,  only  those 
labels  affected  by  the  claims  restrictions 
would  have  to  be  changed.  However,  the 
vast  majority  of  the  affected  products 
have  labels  that  would  be  affected  by 
the  claims  restrictions.  Among  the 
products  in  the  market  surveys,  94 
percent  of  the  products  investigated  had 
one  or  more  claims  that  would  be 
restricted  under  this  option.  Thus, 
labeling  costs  under  this  option  will  be 
only  approximately  6  percent  lower 
than  the  labeling  costs  estimated  for 
Option  3. 

Finally,  under  the  framework 
developed  earlier,  this  option  will  have 
little  effect  on  the  other  costs  and 
distributive  effects  estimated  for  the 
proposed  action  under  Option  3  because 
of  the  influence  of  the  other  factors 
involved. 

7.  Option  7 — Require  Warning 
Statements  Only 

Estimating  the  benefit  of  eliminating 
all  proposed  actions  except  the  required 
warning  statement  involves  a 
controversial  value  judgment 
concerning  the  evaluation  of  risks  that 
are  voluntarily  accepted  in  the  presence 
of  the  amount  of  information  on  those 
risks  provided  on  the  proposed  warning 
statement. 

Under  the  assumption  that  any 
adverse  events  that  may  occur  due  to 
such  behavior  cannot  represent  net 
social  costs,  warning  statements  will 
eliminate  all  net  social  costs  assoftated 
with  these  adverse  events.  This 
assumption  is  based  on  the  notion  that 
the  proposed  warning  statement 
provides  adequate  information  on  the 
risks  of  consuming  these  products  and 
the  notion  that  if  those  consuming  these 
products  have  adequate  information  on 
the  risks  involved,  then  their 
consumption  decisions  reflect  their 
personal  judgments  concerning  the 
relative  value  of  the  benefits  and  risks 
of  consuming  these  products. 

If  no  existing  warning  statements 
provide  adequate  information  while  the 
proposed  warning  statement  will 
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provide  adequate  information,  then  the 
social  benefits  of  this  option  would  be 
at  least  as  great  as  the  value  of  banning 
dietary  supplements  containing 
ephedrinc  alkaloids.  On  the  other  hand, 
if  some  existing  warning  statements 
already  provide  adequate  information, 
then  the  benefits  of  this  option  would 
still  be  at  least  as  great  as  the  value  of 
banning  dietary  supplements  containing 
ephedrine  alkaloids;  however,  the 
benefits  of  both  options  would  be  lower. 

Under  the  assumption  that  any 
adverse  events  that  may  occur  due  to 
such  behavior  represent  social  costs, 
eliminating  all  actions  other  than  the 
proposed  warning  statement  will 
substantially  reduce  the  benefits  from 
those  estimated  for  Option  3.  This 
assumption  is  based  either  on  the  notion 
that  the  level  of  information  provided 
on  the  proposed  warning  statement  is 
inadequate  to  ensure  that  consumers 
can  make  informed  consumption 
decisions,  or  on  the  notion  that  public 
health  risks  require  intervention  even  if 
those  risks  are  voluntarily  undertaken  in 
the  presence  of  adequate  information  on 
the  benefits  and  risks  of  the  relevant 
activity.  Under  this  assumption,  this 
option  will  reduce  the  health  risks  from 
these  products  such  that  the  expected 
number  of  adverse  events  will  be 
reduced  by  between  0  cases  and 
approximately  210  cases  per  year. 

With  respect  to  compliance  costs, 
eliminating  all  actions  except  the 
warning  statement  would  eliminate  the 
costs  associated  with  product 
reformulation  and  consumer  utility 
losses. 

Finally,  this  option  would 
substantially  reduce  the  distributive 
effects  of  this  action.  Under  this  option, 
the  estimated  total  reduction  in  the 
consumption  of  dietary  supplements 
containing  ephedrine  alkaloids  would 
be  between  0  and  15  percent.  Therefore, 
sales  of  these  products  would  be 
reduced  by  between  $0  and  $110 
million  per  year.  A  reduction  in  sales  of 
this  magnitude  would  threaten  the 
viabilRy  of  fewer  firms  than  the 
proposed  action,  as  estimated  under 
Option  3. 

V.  Regulatory  Flexibility  Analysis 

In  the  economic  impact  analysis  for 
the  December  1995  proposal,  FDA 
estimated  the  number  of  dietary 
supplement  manufacturers  to  be 
between  150  and  600,  with  the  majority 
of  those  firms  being  small  businesses. 
Based  on  additional  information,  these 
estimates  were  revised  in  the  economic 
impact  analysis  of  the  final  rule  on 
nutritional  labeling.  The  revised 
estimate  was  500  to  850  firms,  with  95 


percent  of  those  firms  classified  as  small 
businesses. 

The  proportion  of  dietary  supplement 
manufacturers  producing  products 
containing  ephedrine  alkaloids  is 
unknown.  The  two  meuket  surveys 
identified  85  manufacturers  and 
distributors  of  dietary  supplements 
suspected  of  containing  ephedrine 
alkaloids.  Assuming  that  the  proportion 
of  these  firms  that  are  small  businesses 
is  the  same  as  the  proportion  of  firms  in 
the  dietary  supplement  industry  that  are 
small  businesses,  95  percent  of  these 
firms,  or  approximately  80  firms,  are 
small  businesses. 

Total  compliance  costs  incurred  by 
small  businesses  will  be  virtually  equal 
to  total  compliance  costs  inciured  by  all 
businesses  estimated  earlier  because  the 
vast  majority  of  the  firms  affected  by  the 
proposed  action  are  small  businesses. 
Relabeling,  reformulation,  and  testing 
costs  are  fixed  costs  on  a  per  product 
basis  and  will  disproportionately  affect 
small  businesses.  Total  compliance 
costs  of  the  proposed  action  were 
estimated  to  be  between  $3  million  and 
$80  million,  with  between  $3  million 
and  $70  million  of  these  costs  occurring 
in  the  first  6  months  after  publication  of 
the  final  rule.  However,  FDA  has 
insufficient  information  to  estimate  the 
portion  of  these  costs  that  will  be  borne 
by  the  owners,  stockholders,  and 
employees  of  these  firms  and  the 
portion  that  will  be  passed  on  to 
consumers  of  these  products  through 
price  increases.  In  addition,  the 
proposed  action  will  generate 
consumption  shifts  that  were  previously 
estimated  to  produce  negative 
distributive  effects  of  between  $60 
million  and  $230  million  per  year. 
Countervailing  distributive  effects  are 
also  possible.  For  example,  the 
proposed  rule  may  reduce  the  number 
of  product  liability  lawsuits  brought 
against  manufacturers  of  dietary 
supplements  containing  ephedrine 
alkaloids.  Based  on  reported  annual 
retail  sales  of  between  $600  million  and 
$700  million  for  products  containing  Ma 
huang,  these  costs  and  distributive 
effects  may  be  significant. 

Most  of  the  regulatory  alternatives 
discussed  earlier  would  reduce  the 
impact  of  this  rule  on  small  businesses. 
The  options  of  taking  no  action  and 
taking  no  action  other  than  generating 
additional  information  both  reduce  the 
impact  on  small  businesses  to  zero. 
Requiring  only  warning  statements 
would  substantially  reduce  compliance 
costs  to  between  $3  million  and  $60 
million,  with  between  $3  million  and 
$50  million  of  these  costs  occurring  in 
the  first  6  months,  and  also  substantially 
reduce  negative  distributive  effects 


generated  by  consumption  shifts  to 
between  $0  and  $110  million  per  year. 
Taking  the  proposed  action  without 
requiring  the  warning  statement  would 
slightly  reduce  compliance  costs  to 
between  $3  million  and  $80  million, 
with  between  $3  million  and  $70 
million  of  these  costs  occurring  in  the 
first  6  months,  but  would  not  affect 
distributive  effects  because  of  the  other 
factors  influencing  those  effects.  Taking 
the  proposed  action  but  raising  the 
proposed  potency  limit  to  the  level 
suggested  by  a  trade  group  representing 
the  dietary  supplement  industry  would 
probably  not  significantly  alter  the 
impact  of  this  rule  on  small  businesses. 
Finally,  banning  dietary  supplements 
containing  ephedrine  would  not  change 
reformulation  or  relabeling  costs  and 
would  lead  to  distributive  effects  from 
consumption  shifts  in  the  range  of  $200 
million  to  $230  million  per  year.  This 
action  would  have  the  greatest  negative 
impact  on  small  businesses. 

VI.  Conclusions 

The  estimated  benefits  of  Option  3, 
take  the  proposed  action,  are  between 
$240  million  and  $670  million  per  year. 
The  estimated  quantifiable  costs  are 
between  approximately  $3  and  $70 
million  in  the  first  year,  and  between  a 
minimal  amount  and  about  $0.5  million 
in  every  year  after  the  first  year.  Thus, 
notwithstanding  the  considerable 
uncertainty  concerning  the  marginal 
effectiveness  of  the  individual 
requirements  of  the  proposed  rule,  FDA 
is  confident  that  it  would  generate 
benefits  that  far  exceed  the  quantifiable 
costs.  In  addition  to  the  quantifiable 
costs,  however,  the  proposed  action  will 
also  generate  non-quantifiable  utility 
losses  for  some  consumers  and 
distributive  effects  from  consumption 
shifts  with  an  estimated  value  of 
between  approximately  $60  million  and 
$230  million  per  year,  with  possible 
countervailing  distributive  effects  from 
a  reduction  of  liability  lawsuits.  Social 
costs  might  be  associated  with  these 
distributive  effects. 

VII.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  Based  on  the  available 
information,  FDA  has  concluded  that 
the  action  will  not  have  a  significant 
impact  on  the  human  environment,  and 
that  an  environmental  impact  statement 
is  not  required.  The  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday  (Ref.  221). 
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The  agency  will  reevaluate  its 
environmental  decision  if  new 
information  is  received  suggesting  that 
the  action  would  have  significant 
environmental  effects. 

Vm.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.]. 
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List  of  Sut^ts  in  21  CFR  Part  111 

Drugs,  Packaging  and  containers. 
Incorporation  by  reference.  Labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  111  be  revised  as  follows: 

PART  111— RESTRICTIONS  FOR 
SUBSTANCES  USED  IN  DIETARY 
SUPPLEMENTS 

Subpart  A— General  Provisions— 
[Reserved] 

Subpart  B — Current  Good  Manufacturing 
Practice  for  Dietary  Supplements 

Sec. 

1 1 1.50    Packaging  for  iron-containing 
dietary  supplements. 

Subpart  C— New  Dietary  Ingredients— 
[Reserved] 

Subpart  D— Restricted  Dietary  Ingredients 

111.100    Dietary  supplements  that  contain 
ephedrine  alkaloids. 

Authority:  Sees.  201,  402,  403,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,343,371). 


PART  111— RESTRICTIONS  FOR 
SUBSTANCES  USED  IN  DIETARY 
SUPPLEMENTS 

Subpart  A — General  Provisiorts — 
[Reserved] 

Subpart  B — Current  Good 
Manufacturing  Practice  for  Dietary 
Supplements 

§  1 1 1 .50    Packaging  of  (rorvcontainirtg 
dietary  supplements. 

(a)  The  use  of  iron  and  iron  salts  as 
iron  sources  in  dietary  supplements 
offered  in  solid  oral  dosage  form  (e.g., 
tablets  or  capsules),  and  containing  30 
milligrams  or  more  of  iron  per  dosage 
unit,  is  safe  and  in  accordance  with 
current  good  manufacturing  practice 
only  when  such  supplements  are 
packaged  in  unit-dose  packaging.  "Unit- 
dose  packaging"  means  a  method  of 
packaging  a  product  into  a  nonreusable 
container  designed  to  hold  a  single 
dosage  unit  intended  for  administration 
directly  from  that  container,  irrespective 
of  whether  the  recommended  dose  is 
one  or  more  than  one  of  these  units.  The 
term  "dosage  unit"  means  the 
individual  physical  unit  of  the  product 
(e.g.,  tablets  or  capsules).  Iron- 
containing  dietary  supplements  that  are 
subject  to  this  regulation  are  also  subject 
to  child-resistant  special  packaging 
requirements  codiHed  in  16  CFR  parts 
1700, 1701, and  1702. 

(b)(1)  Dietary  supplements  offered  in 
solid  oral  dosage  form  (e.g.,  tablets  or 
capsules),  and  containing  30  milligrams 
or  more  of  iron  per  dosage  unit,  are 
exempt  from  the  provisions  of 
paragraph  (a)  of  this  section  until 
January  15,  1998,  if  the  sole  source  of 
iron  in  the  dietary  supplement  is 
carbonyl  iron  that  meets  the 
specifications  of  §184.1375  of  this 
chapter. 

(2)  If  the  temporary  exemption  is  not 
extended  or  made  p>ennanent,  such 
dietary  supplements  shall  be  in 
compliance  with  the  provisions  of 
paragraph  (a)  of  this  section  on  or  before 
July  15,  1998. 

Subpart  C— New  Dietary  Ingredients— 
[Reserved] 

Subpart  D— Restricted  Dietary 
Ingredients 

§  11 1 . 1 00    Dietary  supplements  that 
contain  ept)edrine  alkaloids. 

The  ephedrine  alkaloids  include 
ephedrine,  pseudoephedrine, 
norpseudoephedrine,  norephedrine, 
methylephedrine, 

methylpseudoephedrine,  and  related 
alkaloids.  These  substances  are 
chemical  stimulants  contained  in 
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particular  botanical  products,  including 
those  from  the  botanical  species 
Ephedra  sinica  Stapf.,  Ephedra 
equistestina  Bunge,  Ephedra  intermedia 
var.,  tibetica  Stapf.,  Ephedra  distachya 
L.,  and  Side  cordi folia  or  their  extracts. 

(a)(1)  Dietary  supplements  that 
contain  8  milligrams  (mg)  or  more  of 
ephedrine  alkaloids  (the  total  of 
ephedrine,  pseudoephedrine, 
norpseudoephedrine,  norephedrine, 
methylephedrine, 

methylpseudoephedrine,  and  related 
alkaloids)  per  single  serving  shall  be 
deemed  to  be  adulterated  under  sections 
402(a)(1)  and  402(f)(1)(A)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

(2)  The  Food  and  Drug 
Administration  will  use  high 
performance  liquid  chromatography 
(HPLC)  to  determine  the  level  of 
ephedrine  alkaloids  in  a  dietary 
supplement  as  speciBed  in  its 
Laboratory  Information  Bulletin  (LIB) 
No.  4053,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Director,  Office  of 
Constituent  Operations,  Industry 
Activities  Staff  (HFS-565),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW.,  rm.  5827,  Washington,  DC 
20204,  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration.  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW..  suite  700,  Washington, 
DC. 

(b)  The  labeling  of  dietary 
supplements  that  contain  ephedrine 
alkaloids  shall  not  suggest  or 
recommend  conditions  of  use  that 
would  result  in  an  intake  of  8  mg  or 
more  ephedrine  alkaloids  within  a  6- 
hour  period  or  a  total  daily  intake  of  24 
mg  or  more  of  ephedrine  alkaloids. 


(c)  The  label  of  dietary  supplements 
that  contain  ephedrine  alkaloids  shall 
state  "Do  not  use  this  product  for  more 
than  7  days." 

(d)  No  ingredient,  or  ingredient  that 
contains  a  substance,  that  has  a  known 
stimulant  effect  (e.g.,  sources  of  caffeine, 
yohimbine)  may  be  included  in  a 
dietary  supplement  that  contains 
ephedrine  alkaloids. 

(e)  No  dietary  supplement  that 
contains  ephedrine  alkaloids  may 
purport  to  be,  or  be  represented  as, 
either  expressly  or  implicitly,  for  use  for 
long-term  effects,  such  as  weight  loss  or 
body  building. 

(f)(1)  The  label  or  labeling  for  dietary 
supplements  that  contain  ephedrine 
alkaloids  that  purport  to  be  or  are 
represented,  either  expressly  or 
implicitly,  to  be  used  for  short-term 
effects,  such  as  increased  energy, 
increased  mental  concentration  or 
enhanced  well-being,  shall  state 
"Taking  more  than  the  recommended 
serving  may  cause  heart  attack,  stroke, 
seizure,  or  death." 

(2)  This  information  shall  appear  on 
the  same  label  panel  or  same  page  of 
labeling  as  the  claim  and  shall  be 
connected  to  the  claim  by  use  of  an 
asterisk.  This  information  shall  appear 
in  easily  legible  print  or  type,  in  distinct 
contrast  to  other  printed  or  graphic 
matter,  and  in  a  type  size  no  less  than 
is  required  by  §  101.105(i)  of  this 
chapter  for  the  net  quantity  of  contents 
statement,  except  where  the  size  of  the 
claim  is  less  than  two  times  the  required 
size  of  the  net  quantity  of  contents 
statement,  in  which  case  the 
information  shall  be  no  less  than  one- 
half  the  size  of  the  claim,  but  no  smaller 
than  one-sixteenth  of  an  inch.  Where 
the  label  or  labeling  contains  multiple 
claims,  the  information  shall  appear 
once  on  each  label  panel  or  on  each 
page  of  labeling. 

lg)(l)  The  labeling  of  any  dietary 
supplement  that  contains  ephedrine 


alkaloids  shall  bear  the  following 
warning:  t 

WARNING:  If  you  are  pregnant  or       \ 
nursing,  or  if  you  have  heart  disease, 
thyroid  disease,  diabetes,  high  blood 
pressure,  depression  or  other 
psychiatric  condition,  glaucoma, 
difficulty  in  urinating,  prostate 
enlargement,  or  seizure  disorder  consult 
a  health  care  provider  before  using  this 
product.  Do  not  use  if  you  are  using 
monoamine  oxidase  inhibitors  (MAOI) 
or  for  2  weeks  after  stopping  a  MAOI 
drug;  certain  drugs  for  depression, 
psychiatric  or  emotional  conditions; 
drugs  for  Parkinson's  disease; 
methyldopa;  or  any  product  containing 
ephedrine,  pseudoephedrine  or 
phenylpropanolamine  (ingredients 
found  in  allergy,  asthma,  cough/cold 
and  weight  control  products).  Stop  use 
and  call  a  health  care  professional 
immediately  if  dizziness,  severe 
headache,  rapid  and/or  irregular  heart 
beat,  chest  pain,  shortness  of  breath, 
nausea,  noticeable  changes  in  behavior, 
or  loss  of  consciousness  occur.  Do  not 
exceed  recommended  serving. 

(2)  The  phrase  "Do  not  exceed 
recommended  serving"  is  not  required 
to  appear  in  the  warning  statement 
when  the  disclaimer  required  in 
paragraph  (f)(1)  of  this  section  appears 
on  the  same  label  panel  as  the  warning 
statement. 

(3)  The  warning  statement  required  by 
paragraph  (g)(1)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  product  label  and  shall  be  set  off 
in  a  box  by  use  of  hairUnes. 

Dated:  April  22,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

Note:  The  following  Appendix  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 


Appendix — AER's  Associated  With  Ephedrine  Alkaloid-Containing  Dietary  Supplements 


ARMS  No. 


9101 


9316 


Product  manufacturer 


Thermojetics      Hertal      TaWets-Green — 
Hert)alife  International. 


E'OLA   AMP 
genics,  Inc. 


Pro   Drops— E'OLA   Bio- 


CNnical  summary 


33  yo  F  used  product  (bid,  ?dose)  in  11/93  until  1st  week  in  1/94,  wtwn  she  started 
having  dizzy  spells  that  progressed  to  involve  numbness  of  L  arm  &  forehead, 
weakness  of  both  legs,  SOB,  and  shaky  feelings.  1/30/94  seen  in  ER  for  dizziness 
&  tachycardia,  Dx  labyrinthitis.  Tx  Valium,  d/c  on  Antivert.  2/2/94  episodes  wors- 
ened, including  dizziness,  severe  tachycardia,  and  SOB.  She  was  transported  to 
hospital  &  admitted  w/extensive  w/u  (CAT,  XR  echo,  doppler,  halter,  labs).  D/c  on 
2/8  on  Tenormin  and  Ativan  w/Dx  of  SVT.  Normal  PE  in  1 0/93.  No  h/o  allergies  or 
CV  disease.  Mother  (Insomnia)  &  hust>and  (blood  in  stool)  using  product  w/various 
SSx.  Sister  took  product  w/o  prot)lems. 

23  yo  F  hospitalized  w/  cardiac  anest,  CPR,  then  ICU.  Dx  inferolat  Ml.  CK  >  2000 
{MB+),  EKG:  sinus  tachy  &  TST  inf  leads;  angio:  lacerated  coronary  (partial  dissec- 
tion) &  hematoma  at  t)ifurcation  of  circumflex  artery.  Used  AMP  II  3-4  drops  in  bev- 
erage night  tjefore  arrest,  also  noted  to  be  using  other  'diet  pills'  (?dose/durations). 
Drug  screen  negative,  doing  well  off  product. 
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ARMS  No. 


9552 


9747 


9751 


9754 


9818 


9864 


Ptxxluct  manufacturer 


Nature's  Nutrition  Formula  One — Affiliated 
Consultants  InteriAlliance  U.S.A.  Inc. 


Ripped  Fuel — Twin  Laboratories,  Inc 


Slim  NRG — Momentum  Marketing 


10009 


10026 


10063 


10088...... 


10275 


Shape-Fast— Shaperite  Concepts  Ltd 


Power  Trim — Enrich  International 


Nature's    Nutrition — Formula    One— Affili- 
ated Consultants  Intl/Alliance  U.S.A. 


MetaboLift    Thermogenic — Twin    Labora- 
tories, Inc. 


Formula  One— Affiliated  Consultants  Intl7 
Alliance  U.S.A. 


Super  Diet  Max— KAL.  Inc 


Nature's  Sunshine  SN-X  100  Vegitat)^— 
Nature's  Sunshine. 


Nature's  Nutrition  Formula  One — Affiliated 
Consultants  Intemationai/Alliance  U.SA 


Clinical  summary 


35  yo  F  good  health,  no  risk  factors  for  CAD  used  product  04/94—05/94  (30  days)  for 
WL&E,  as  much  as  1-2  caps  bid  30  days.  She  stopped  for  a  week  but  resumed 
again  at  3  caps  qd.  On  6/25/94,  developed  acute  onset  ot  throbbing,  ant.  CP  at 
rest,  w/  pain  radiation  to  the  left  shoulder,  numbness  of  left  arm  &  hand,  diapho- 
resis and  SOB.  The  pain  persisted,  and  she  was  taken  to  the  ER.  The  pain  de- 
creased with  subl  nitro  and  was  completely  relieved  with  morphine  and  nitro.  On 
admission,  BP:  140/100,  EKG:  minor  ST  depressions  V,,  Vi,  and  minor  ST  ele- 
vation in  INF  leads,  elevated  cardiac  enzymes.  Dx:  Acute  non-Q  wave  Ml  probably 
secondary  to  coronary  spasm.  Cardiac  cath  6/27/94  LV  angiogram  very  miW  pos- 
terior basilar  hypokinesis,  normal  LV  function  w/  good  ejection  fraction.  Normal  cor- 
onary arteries.  Discharged  after  4  days  on  Cardizem,  aspinn,  nitro  prn,  &  f/u  for  a 
limited  stress  test. 

40  yo  F  reported  by  physician  to  suffer  a  grand  mal  seizure  after  using  product  for  3 
days  (2  bid)  as  directed.  Her  husband  stated  she  stopped  breathing  and  he  had  to 
administer  mouth  to  mouth  resuscitation.  She  was  on  no  medication  and  had  no 
personal  nor  family  history  of  seizures.  She  had  no  symptoms  until  she  felt  dizzy 
immediately  before  her  seizure.  CT  head — no  abnormalities. 

28  yo  F  (weighing  95  lb)  reported  by  MD.  Used  product,  1  tld  lor  6  months  for  weight 
loss  (30  lb).  Stopped  product  abruptly,  became  despondent  over  10  days  ending  w/ 
attempted  suicide — gunshot  wound  to  chest.  No  other  products  used.  Past  mental 
history  negative  for  mental  illness,  use  of  drugs/alcohol.  Drug/ETOH  screen  neg. 
Tx:  w/antidepressants.  Positive  dechallenge. 

44  yo  F  reported  by  physician's  assistant  to  be  taking  product  (400  mg  bid)  when  she 
developed  heat  stroke,  chest  and  back  pain,  hyperthermia  and  tachycardia  while 
exercising. 

43  yo  M  who  used  product  (details  not  given)  over  a  6  wk  period  and  lost  30  lb.,  de- 
veloped new  onset  insomnia  and  atnal  fibnilation.  Seen  by  health  care  provider  and 
given  Lanoxin,  hospitalized  next  day  when  light  headedness  devetoped.  Extensive 
w/u  (EKG,  CXR,  echo-cardiogram,  smac,  myocardial  enzymes),  compatible  with 
AF.  Dx:  "new  onset  atrial  fibrillation,  possibly  due  to  the  stimulant  effect  of  his  die- 
tary supplement."  Tx:  Lanoxin,  Betapace,  Verapamil,  and  Coumadin. 

44  yo  M,  active  swimmer  and  tennis  player,  with  no  known  cardiovascular  nsks  as 
documented  by  medical  history,  originally  obtained  a  sample  of  product  during  a 
routine  physical  from  his  health  care  provider  when  he  requested  some  substitute 
for  his  daily  coffee  and  cocoa  use.  He  used  this  product  as  directed,  and  was  able 
to  eliminate  his  afternoon  coflee/cocoa  use  On  12/18/93  (-3  weeks  after  starting 
product),  after  playing  his  routine  weekly  game  of  tennis,  he  came  home,  laid  down 
and  was  found  dead  about  noon.  Resuscitative  efforts  were  unsuccessful  Autopsy 
revealed  an  acute  thrombus,  1 .5  cm  from  the  origin  of  the  left  anterior  descending 
coronary  artery,  resulting  in  occlusion.  All  lumina  were  otherwise  patent,  although 
calcification  of  the  coronary  arteries  resulting  in  focal  narrowing  to  about  50  percent 
was  noted.  A  drug  screen  performed  at  the  time  of  autopsy  was  reportedly  nega- 
tive for  amines. 

35  yo  M  w/acute  Ml  (inferoapkal).  Took  product  (two  capsules  at  noon  and  3  cap- 
sules at  4:30  PM)  Worthed  out  5:30  PM— 6:30  PM  and  developed  chest  pain 
around  7:30  PM.  Consumer  admitted,  treated  w/TPA,  subsequent  cardiac  catheter- 
ization demonstrated  normal  coronaries.  CPK  elevated,  EKG  diagnostic  for  Ml. 

48  yo  F  took  product  (3  caps  qd)  for  6-7  months  when  developed  weakness, 
syncopal  episode,  increased  BP,  increased  HR,  tightness  in  chest.  Seen  in  ER  w/ 
EKG  which  showed  nonspecific  STT  wave  abnormality,  and  increased  cardiac  erv 
zymes.  BP-1 20/99.  Saw  MD  next  day,  complained  of  right  skJed  weakness  and 
speech  difficulty.  Meds:  antihypertensives,  hormones.  Dx:  "converskjn  reactkw", 
thought  to  be  stress  related.  Sxs  improved  over  next  month.  MD  later  toW  about 
use  of  product,  which  he  states  could  aggravate  nervousness. 

22  yo  F  had  been  using  product  several  months  at  1  tab  bid  lor  WL.  On  day  of  ad- 
verse event  she  had  taken  2  caps  (1  q  AM,  1  q  PM),  and  experienced  increased 
BP,  pounding  heart,  nA^,  lasting  1 .5-2  hr.  Event  abated  after  product  discontinued. 
Saw  health  care  provider.  Started  on  Prozac  2  wks  prior  to  adverse  event. 

38  yo  F  took  product  for  4  days  and  devetoped  syncope,  btood  pressure  =  180/1 10. 
Seen  in  ER  with  severe  HA,  nausea,  diaphoresis.  The  consumer  had  been  seen 
every  3-4  months  for  5  years  prior  to  this  event  and  no  history  of  high  btood  pres- 
sure. After  stopping  the  product  her  blood  pressure  returr>ed  to  normal. 

63  yo  F  reports  using  product  for  3  weeks  at  recommended  dose,  never  used  maxi- 
mum recommended  dose,  when  she  devetoped  hives.  The  next  day  she  had  dif- 
ficulty walking  across  room,  difficulty  breathing  and  swaltowing.  and  vomited.  She 
suffered  ventricular  fibrillation,  a  small  non  Q-wave  infarct  by  enzymes  critena  and 
was  hospitalized  5  days  where  evaluation  (cardiac  cathetenzatton, 
electrophysiology  study)  failed  to  find  any  sort  of  heart  problem  or  heart  disease  to 
explain  her  arrest.  She  has  chronk;  obstructive  pulmonary  disease  secondary  to 
cigarette  smoking.  Previous  to  arrest  no  medicine  and  only  vitamin  and  occastonal 
aspinn. 
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ARMS  No. 


10437 


10862 


10919 


10943 


10946 


10957 


10960 


10974 


10977 


Product  manufacturer 


Thermojetics  Herbal  Tablets— Beige, 
Thermojetics  Herbal  Tablets — Green, 
Formula  1,  Formula  2,  Formula  3 — 
Herballfe  International. 

Ultimate  Xphoria— Alternative  Health  Re- 
search. 


Power  Trim — Enriched  International 


Multi  DS— (1)  Omnitrim  Tea  &  (2)  Omni 
4 — Omnitrition  International,  Inc. 


Multi  DS— (1)  ThermoChrome  5000,  (2) 
Isotonic  Vitamin  B12,  &  (3)  Isotonic 
0PC3  (1)  Health  Power  Products  Inc./ 
Market  America;  (2)  &  (3)— Labels  un- 
available. 


E'Ola   Amp    II    Pro    Drops— E'OLA   Bio- 
genics, Inc. 


Blast  and  Bum — Vita  Labs  Irx: 


ShapeFast — Shapente  Concepts  Ltd 


Emphora  Ecstasy — Label  unavailable 


10990 


Herbal  Ecstasy — Labet  unavailable 


Tri-Chromaleane — Achievers  Unlimited 


Clinical  summary 


55  yo  F  reports  grand  mal  seizure  after  3  days  on  product  per  directions.  No  signifi- 
cant past  history,  normal  CT  and  EEG.  No  meds  or  other  dietary  supplement  prod- 
ucts. 

20  yo  M  took  8  tabs  @  -4  pm  (directions:  Take  4  tablets,  on  an  empty  stomach;  do 
not  exceed  4  tablets  in  24  hours).  Within  -30  minutes,  complained  of  being  hot,  w/ 
sweating  &  HA.  Found  dead  by  friends  -8  hr  later.  Coroner's  report  notes  toxic  lev- 
els of  ephedrines. 

49  yo  F  used  Power  Trim,  3  capsules  three  times  daily  for  3  weeks  for  weight  loss. 
She  developed  weakness,  dizziness,  nausea,  vomiting,  and  palpitations  and  went 
to  the  ER  where  she  was  found  to  have  vertigo,  serous  otitis  media  bilaterally,  hy- 
pertension (150/102)  and  elevated  liver  enzymes.  The  consumer  reports  stopping 
the  product  and  her  blood  pressure  has  returned  to  normal  without  any  medical 
treatment.  She  has  no  history  of  high  blood  pressure. 

37  yo  F  used  for  1  week,  Omnitrim  Tea,  2  teaspoons  three  times  per  day,  and  Omni 
4  (a  vitamin)  one  daily,  both  as  directed,  for  weight  loss.  She  stopped  due  to  the 
development  of  shakes,  sweats,  dizziness,  racing  heart,  and  loss  of  hearing  in  R 
ear.  Symptoms  abated  after  stopping  product.  No  other  products  in  use  and  no  sig- 
nificant medk^al  history. 

42  yo  F  used  Thermochrome  5000,  1  capsule  twice  daily  for  3  days  for  weight  loss. 
She  was  also  taking  B12  and  an  antioxidant  supplement.  She  developed  a  rash 
over  her  entire  body  and  stopped  all  three  products.  She  restarted  the 
Thermochrome  5000  after  3  days  and  3  days  after  that,  on  a  visit  to  her  doctor  for 
a  nonproductive  cough  and  congestion,  was  found  to  be  hypertensive  (170/114). 
She  has  no  history  of  hypertension  and  was  seen  by  her  gynecologist  1  week  be- 
fore starting  the  Thermochrome  with  a  normal  blood  pressure  (120/78). 

34  yo  F  used  E'Ola  AMP  II  Pro  Drops  according  to  label  directions,  off  and  on  over  a 
2  year  period  for  weight  loss.  She  developed  "tnple  vision"  which  lasted  a  few  mo- 
ments and  recurred  3  days  later  accompanied  by  vertigo.  She  was  initially  seen  in 
an  ER,  where  examination  and  CT  were  normal  and  she  was  diagnosed  with  dehy- 
dration. She  spent  3  days  in  bed  with  severe  vertigo,  nausea,  and  vomiting.  She 
was  unable  to  reach  out  and  pick  up  a  drinking  glass.  An  MRI  showed  multiple  bi- 
lateral cerebellar  infarcts.  No  source  of  embolization  was  identified.  Cardiovascular, 
autoimmune,  and  coagulopathy  workups  were  unremarkable. 

16  yo  F  used  Blast  and  Burn  as  directed  on  the  package  for  several  weeks  for  per- 
formance as  a  high  school  athlete.  Within  the  first  week  o1  use  she  was  taken  to 
the  ER  with  a  racing  heart.  She  had  several  similar  episodes.  She  couldn't  afford  to 
buy  a  second  bottle  of  the  product  and  noticed  her  symptoms  resolved  once  she 
stopped  using  the  product. 

19  yo  F  took  Shapente,  one  before  each  meal,  three  times  per  day  ('/^  of  rec- 
ommended amount)  for  1  nHjnth,  for  weight  loss.  Her  family  witnessed  seizure  ac- 
tivity at  mealtime  and  took  her  to  the  ER.  CT  and  EEG  were  normal.  Neurologist's 
evaluation  found  no  other  risk  factors  for  seizure.  No  other  products  used,  no  sig- 
nificant past  history  noted. 

18  yo  F  took  Emphora  Ecstasy,  4  pills  at  once,  to  get  high.  About  2  hours  later  she 
noted  dizziness,  racing  heart  and  felt  she  would  pass  out  if  she  stood  up.  She  was 
unat)le  to  sleep  for  most  of  that  night.  The  next  moming  she  passed  out  in  the 
shower,  injuring  her  neck  and  back.  She  went  to  the  ER  where  the  only  abnormal- 
ity noted  was  a  low  potassium  of  3.1  meq/L  (normal  3.6-5.2).  She  has  had  dizzi- 
ness in  the  past  but  no  previous  loss  of  consciousness.  The  product  was  not  used 
again  and  her  symptoms  resolved. 

18  yo  F  used  Herbal  Ecstasy,  5  pills  at  once,  one  time  as  directed  to  get  high  at  a 
Lolapalooza  concert.  She  felt  "numb,  weird"  and  fell  backwards.  She  was  unable  to 
sleep  for  3  nights  in  a  row.  Over  the  next  8  months,  she  had  difficulty  sleeping,  re- 
fused to  leave  the  house  unless  her  parents  insisted  and  dkj  not  attend  college  as 
planned  in  the  fall.  She  has  been  diagnosed  with  panic  attacks  and  depression  and 
IS  currently  under  psychiatric  treatment.  She  has  also  been  diagnosed  with  a  "weak 
heart  valve." 

58  yo  M  used  Tri-Chromaleane,  3  pills  once  daily  for  6  weeks  for  weight  loss.  He  de- 
veloped memory  problems.  He  coukjn't  rememtjer  his  son's  middle  name,  his  office 
phone  number  or  how  to  get  home  from  a  local  store.  He  would  start  work  and  be 
unable  to  remember  why  he  had  started  the  task  or  what  to  do  next.  He  stopped 
the  product  and  his  symptoms  resolved  over  the  next  2  weeks.  At  the  same  time 
he  had  been  participating  in  a  clink^al  trial  of  Proscar  for  the  prevention  of  prostate 
cancer  and  does  rrot  know  whether  he  had  (seen  taking  Proscar  or  placebo.  The 
Proscar  study  coordinator  reported  that  it  was  unlikely  that  the  consumer's  com- 
plaints were  related  to  Proscar.  Of  note,  he  never  had  p>rostate  cancer. 
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ARMSh4a 


Product  manufacturer 


Clinicat  summary 


10991 


Tri-ChromaJeane — Achievers  Unlimited 


11050 


11062 


ThermoChrome      5000 — Health      Power 
Products. 


Power  Trim — Enrich  International 


11065 


Thermo  Slim — Weight  Loss  Specialist 


11078 

11081 

11105 


Formula  One  with  Quick  Start— Alliance 
U.S.A. 


Hert>al  Ecstacy — (.abel  unavailable 


Trim  Easy — TeamUp  Intemational  Inc 


11106 


Therma  Slim — Great  American  Products 


11107 


Diet  Fuel — Twin  Laboratories,  Inc 


11109 


Unspecified  E'OLA  product — EOLA  Bio- 
genics, Inc. 


54  yo  F  used  Tri-Chromaleane,  at  less  than  the  recommended  amount,  once  daily  for 
a  numljer  of  weeks.  She  was  under  treatment  for  hypertension  and  was  told  by  the 
distributor  that  the  product  would  lower  her  Wood  pressure.  After  starling  the  prod- 
uct her  blood  pressure  increased  and  her  doctor  added  a  second  medication  and 
her  bk)od  pressure  improved.  She  was  unable  to  pass  an  insurance  physrcal  due 
to  her  inadequately  controlled  high  blood  pressure.  She  stopped  the  Tri- 
Chromaleane  and  her  blood  pressure  has  improved  to  the  point  that  her  doctor  is 
planning  to  stop  the  second  Wood  pressure  medication  to  see  if  she  can  be  con- 
trolled on  a  single  medication  (as  she  was  before  using  the  Tri-Chromaleane). 

63  yo  F  took  2-3  pills  bid,  lor  2  months  for  weight  loss.  She  was  taking  Lescol  lor 
hypercholesterolemia,  Zantac  for  esophageal  reflux  and  Vasotec  for  hyperlensKjn. 
She  developed  worsening  of  her  hypertension  (174/93)  and  episodes  of  palprta- 
tions.  She  sought  medical  assistance  from  a  neightx>r  who  is  a  physician  after  an 
especially  severe  episode  of  palpitations.  After  stopping  products  BP  normalized 
(140/80)  and  palpitations  resolved. 

42  yo  F  used  2-3  caps  before  meals  tid  as  directed  for  3  months  for  weight  loss.  She 
was  taken  to  hospital  by  ambulance  after  family  members  found  her  seizing.  She 
had  another  seizure  while  being  examined  by  neurologist.  She  complained  of  in- 
creased headaches  and  slow  thinking  in  the  days  preceding  her  stroke  and  was 
taking  penicillin  for  a  dental  abscess.  CT  and  MRI  showed  a  small  R-skJed 
intracerebral  hemorrhage.  MRI  and  angiography  revealed  no  evkJence  of  any  vas- 
cular abnormality.  She  was  treated  with  Dilantin. 

23  yo  F  used  product,  1  tab  before  meals  3  times  per  day  with  The  /Vccelerator 
Guarana,  1  tab  before  AM  and  noon  meals,  for  8  days  On  the  9th  day  she  forgot 
to  take  her  noontime  dose.  At  first  she  thought  she  might  be  going  into  withdrawal, 
took  another  dose  and  vomited  shortly  afterwards.  She  was  taken  to  the  ER  with 
complaints  of  a  racing  heart,  dizziness,  numbness  of  face  and  arms,  arxl  dis- 
orientation. The  doctor  advised  her  to  stop  the  products  and  over  the  next  week 
her  symptoms  resolved. 

36  yo  F  used  Formula  One  for  2  yrs,  stopped  that  product  and  then  took  Quick  Start 
2  caps  which  she  used  once.  The  next  morning  she  experienced  grand  mal  sei- 
zures. She  was  taking  2  iron  tablets,  lonamin  30  (a  dietary  supplement)  and  B12 
Ikiuid;  also  had  switched  to  the  night  shift.  CT,  MRI,  and  EEG  were  normal. 

M  used  Herbal  Ecstacy,  10  pills  once,  to  get  high.  He  states  he  tiecame  "psycho," 
very  active,  developed  a  "bad  mood"  and  assaulted  a  friend.  His  symptoms  re- 
solved and  he  did  not  try  the  product  again. 

31  yo  F  used  Trim  Easy  for  about  1  year  for  weight  k^ss.  She  originally  used  2  cap- 
sules three  times  daily  for  1  month  and  then  increased  to  3  capsules  three  times 
daily  (9  total).  The  directions  advised  tseginning  at  2  capsules  three  times  per  day 
and  increasing  if  tolerated  to  3  capsules  three  times  per  day,  the  maximum  rec- 
ommended dose.  At  times  she  would  forget  one  of  the  3  doses  and  double  up  the 
next  time  she  took  the  product  (6  capsules  at  once).  She  continued  to  take  a  total 
of  9  capsules  this  way  daily  for  about  3  months  and  then  decreased  to  a  total  of  6 
capsules  taken  all  at  once  each  day  for  about  8  months.  She  devek>ped  dizzy 
spells  whch  increased  over  1  month's  time  to  twk:e  daily  and  eventually  suffered  a 
stroke — an  intraceretiral  hemorrhage  with  Lft  hemiparesis  arxj  aphasia.  CT  arxl 
MRI  documented  the  bleed,  showing  mkjiine  shift.  Cerebral  angiogram  dkj  not 
show  any  additional  abnormality  such  as  an  arteriovenous  malformation. 

47  yo  F  used  1  pill  at  breakfast  and  1  at  lunch  lor  2  months.  She  developed  profuse 
sweating,  trembling  and  HTN,  arxj  menstrual  Weeding  which  lasted  6  wks  She  was 
treated  first  with  Megesterol  and  then  with  Premarin  and  Provera,  by  gynecologist. 
It  was  also  noted  that  her  BP  had  risen  from  110/70  (3/18/96)  to  156/98  (4/10/96). 
She  complained  to  radio  station  where  she  originally  heard  atxiut  product  and  re- 
ceived a  letter  telling  her  side  effects  sf>e  was  expenerx:ing  were  rrarmal  arxf  woukj 
quk^kly  subside.  4/1 1/96 — Consumer  contacted  her  HMO  after  seeing  broadcast  on 
ephedra  and  was  advised  to  stop  using  product.  6/1/96 — This  consumer  later  suf- 
fered a  pontine  stroke  and  requires  an  erxJotracheal  tube  arxJ  feeding  tut*  for 
tong-term  ventilatory  and  nutntional  support,  respectively.  Estrogen  use  was  impli- 
cated as  a  pwssiWe  contnbuting  factor  by  health  care  provider. 

42  yo  M  used  Diet  Fuel,  3  pills  daily  for  9  months.  He  t)ecame  dizzy,  nauseated,  de- 
veloped left  sided  chest  pain,  passed  out  in  a  meeting.  Paramedics  noted  his  pulse 
to  be  in  the  30's  and  he  was  hospitalized.  After  cardk>k>gy  evaluation  and 
eiectrophysiologk:  studies  it  was  corrcluded  that  the  consumer  had  an  abrx>rmai 
vasodepressor  response  to  tilt  plus  catecholamine  administration  arxJ  was  placed 
on  Tenormin.  The  consumer  reports  a  similar  episode  many  years  poor  arxl  as  a 
young  man  treated  with  Dilantin  for  what  was  diagnosed  as  epilepsy. 

46  yo  F  used  two  E'OLA  products,  an  energy  product,  2  drops  twice  daily,  arxl  a  nf>e- 
tabolism  booster,  4-5  drops  twice  daily,  twth  for  1  ^/s  weeks,  for  energy  and  wetght 
toss.  She  developed  a  heart  rate  of  200  tieats  per  minute  and  sought  medkal  at- 
tention. Medk:al  records  descril^e  evaluation  for  recurrent  paroxysmal  palpitattons 
for  20  years.  No  mentton  of  the  use  of  E'Ota  products.  Blood  pressure,  pulse,  EKG, 
echocardiogram,  exercise  stress  test  failed  to  reveal  an  underlying  cardiac  dis- 
order. 
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11112 


Thinner  Jizer — Quiet  Storm 


11114 


11131 


Hert)al  Ecstacy — Label  unavailable 


Multi  DS— (1)  Herbal  Ecstacy  &  (2)  Nir- 
vana—(1)  Global  World  Media  &  (2) 
Label  unavailable. 


11134 


11137 


11140 


11144 


11180 


11181 


Multi  DS— (1)  Ripped  Fuel,  (2)  The  Ulti- 
mate Whey  Designer  Protein,  (3)  Super 
Amino  2000,  (4)  Super  Once-A-Day 
Timed  Release  Multiple  Vitamins  and 
Chelated  Minerals — (1)  Twin  Labora- 
tones.  Inc.  (2)  Next  Nulntion  Inc.  (3)  Ulti- 
mate Nutntion  Products  Inc.  (4)  Quest 
Vitamins  LTD. 


Natural  Trim — Starlight  Ihtemational 


Power  Trim — Enrich  International 


Metabolift — Twin  (.aboratories.  Inc. 


Nature's  Nutrition  Formula  One — Alliance 
U.S.A.  Inc. 


Multi  DS— (1)  Ripped  Fuel  &  (2)  Unspec- 
ified chromium  picolinate  with  caffeine 
product — (1)  Twin  Laboratories,  Inc.,  (2) 
GNC. 


34  yo  F  used  Thinner  Jizer  1  pill  for  1  day,  1  pill  twice  daily,  then  2  pills  in  AM  and  1 
pill  in  PM,  increasing  as  directed.  After  3  days  on  the  highest  amount  (2  pills  AM 
and  1  pill  PM)  she  developed  ptters  and  was  advised  by  the  distributor  to  cut  back 
the  dose  as  this  response  was  normal.  She  used  1  pill  AM  and  1  pill  PM  for  an  ad- 
ditional 3  days  when  she  developed  acute  visual  changes  in  her  right  eye  lasting 
25  minutes.  She  sought  medical  care  and  was  advised  that  her  symptoms  were 
likely  due  to  vascular  spasm,  possibly  related  to  her  use  of  ephedra.  She  stopped 
the  product,  took  aspirin  for  1  week  and  has  had  no  further  episodes  of  acute  vis- . 
ual  changes.  She  was  taking  no  other  products  and  has  no  significant  prior  history. 

16  yo  M  used  Herbal  Ecstacy,  2  pills  one  time.  Half  an  hour  later  he  found  himself 
driving  down  the  wrong  side  of  a  road  and  didn't  realize  it  until  he  saw  a  car  head- 
ed towards  him.  He  descnbed  feeling  "a  major  rush,  tingly,  hyper."  He  denies  tak- 
ing other  products  including  drugs,  alcohol,  or  street-type  drugs  at  the  time.  He  oc- 
casionally uses  ginkgo  biloba,  but  had  not  taken  any  that  day. 

20  yo  M  used  Herbal  Ecstacy,  5  pills  one  time  as  directed,  for  recreational  purposes. 
He  also  took  6  Nirvana  pills  one  time  (directions  recommend  7  pills)  also  for  rec- 
reational purposes.  He  went  to  a  club  and  began  to  feel  dizzy,  lightheaded  and 
nauseous.  He  noted  stomach  cramps,  thirst,  and  a  "real  bad  headache."  His  symp- 
toms forced  him  to  leave  the  dance  floor,  feeling  he  was  going  to  pass  out.  He  fell 
on  his  knees,  started  "seeing  things"  and  felt  his  seeing  and  heanng  were  dis- 
torted. He  noted  shortness  of  breath,  sleeplessness,  and  hives.  His  symptoms  re- 
solved by  the  next  day.  He  denies  alcohol,  other  drug  or  product  use  that  night. 

23  yo  M  college  student  who  used  multiple  dietary  supplements  for  approximately  2 
years  with  observed  daily  use  during  the  year  prior  to  being  found  dead  at  home  by 
his  sister.  There  was  no  previous  medical  history  and  no  evidence  of  trauma  or 
substance  abuse.  Toxicology  screens  were  negative  for  alcohol,  barbiturates,  co- 
caine, methamphetamine,  morphine,  and  salicylate  but  indicated  the  presence  of 
ephedrine  alkak}ids  in  the  unne.  The  Medical  Examiner's  reports  states  the  cause 
of  death  as.  "patchy  necrosis  associated  with  ephedrine  toxicity  from  protein  drink 
containing  ma  huang  extract."  Review  of  health  examination  reports  from  the  Uni- 
versity Health  Service  indicate  the  consumer  was  in  excellent  health  with  normal 
weight,  height,  blood  pressure,  and  laboratory  measurements. 

39  yo  F  used  product  for  6.5  months,  1  thermogenic  pill.  1  vitamin  arxJ  1  booster  pill 
at  10  AM,  and  1  thermogenic  pill  at  4  PM,  as  directed.  While  on  antibiotics  for  a 
sore  throat,  she  developed  upset  stomach  and  stopped  the  products.  She  tiecame 
shaky,  weak,  and  exhausted,  and  felt  as  if  she  were  about  to  pass  out  if  she  tilted 
her  head.  She  was  diagnosed  with  hyperthyroidism.  She  also  reports  her  supplier 
has  stopped  selling  the  product  as  the  seller  has  suffered  seizures. 

59  yo  F  used  Power  Trim  and  later  Power  Prime  and  has  had  a  total  of  3  vertigo  at- 
tacks. 2/96,  4/96,  and  the  third  at  an  unspecified  time.  She  has  tieen  to  the  ER  and 
seen  her  physk:tan. 

28  yo  M  used  Metatwlitt  for  10  months,  1  cap  1-2  times  daily  for  energy.  While  visit- 
ing a  rental  property  with  his  father's  truck,  his  father  had  found  him  bkxxJy,  walk- 
ing away  from  the  garage,  arxJ  responding  inappropriately.  He  has  transient  retro- 
grade amnesia.  In  the  emergency  room  his  blood  pressure  was  168/90,  and  pulse 
was  116.  CT  head  EKG  were  normal.  He  was  diagnosed  with  syncope  and  a 
closed  head  iniury.  The  next  week  the  consumer  had  an  EEG,  echocardiogram, 
and  MRI  of  the  head — all  normal.  His  neurologist  stated  "most  likely  he  had  a  sei- 
zure secorxlary  to  the  ephedrine"  from  the  health  food  substance  he  was  taking. 
He  was  advised  to  avoid  the  product  and  dispose  of  it.  He  was  on  no  other  medi- 
cation, has  no  signifk:ant  past  medk:al  history  arxl  has  never  had  problems  with 
dizziness  or  passing  out. 

41  yo  F  used  Nature's  Nutrition  Formula  One  (Alliance)  1-2  pills  in  AM  and  1-2  pills 
PM  for  about  6  months  for  energy.  One  morning  she  took  2  pills,  skipped  breakfast 
and  drank  a  diet  Pepsi.  Soon  after  she  developed  hives  while  visiting  a  nursing 
home  and  was  given  benadryl  tablets.  Two  hours  after  taking  the  Formula  One  she 
was  fourxj  unconscious  in  a  stairwell  by  nursing  personnel  wfx3  described  seizure 
activity.  She  was  taken  to  an  ER  where  the  evaluation  including  EEG  and  CT  scan 
was  normal.  She  has  not  used  the  product  again  and  has  had  no  further  episodes. 

19  yo  M  used  Ripped  Fuel  2  pills  2-3  times  daily,  accordir^  to  lat)el  directions,  for  2 
days  for  weight-loss  and  txxJy-building.  He  was  found  by  family  members  on  the 
morning  of  the  third  day,  in  his  bed  with  seizure  activity  and  afterward  complained 
of  dizziness  and  a  headache.  He  was  taken  to  the  ER  and  given  IV  Dilantin.  CT 
and  MRI  were  nomial  and  EEG  was  nonparoxysmal.  He  had  also  been  taking 
chromium  picolinate,  1  pill  daily  as  directed  for  3-4  months;  Phosphagen,  1  tea- 
spoon with  meals,  three  times  per  day  as  directed  for  3-4  months;  and  B2G 
vanadyl  sulfate,  2  capsules  with  meals,  three  times  per  day,  as  directed  for  1 
month  at  the  time  of  the  event.  Based  upon  the  test  results  and  history  of  use  of 
the  Ripped  Fuel,  his  neurologist  felt  the  patient  did  not  need  to  be  treated  with 
Dilantin.  The  neurologist  advised  the  patient  to  stop  use  of  all  "over-the-counter 
medications".  The  patient  suffered  a  second  witnessed  seizure  1  month  later  and 
was  started  on  Dilantin.  His  past  history  is  significant  for  a  concussion  as  a  child 
with  a  normal  CT  at  the  time. 
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ARMS  No. 


11215  ....L 


11248... 


11249..., 


11286  ....... 


1t298 


11401  ... 


11417 


11441 


11442 


Product  manufacturer 


Mutti     DS — Ripped     Fuel     and     Ripped 
Force — Label  unavailable. 


(1)  Formula  One,  (2)  Equilizer,  (3)  Protein 
Plus  Chromium  Picolinate.  (4)  Fast 
Stan— (1)  Alliance  U.S.A.,  Inc.  (2).  (3). 
(4)  Equinox  Intl. 


Victory  Turbo  Pump-^oe  Wider  Nutrition 


Breathe    Easy    Herbal    Tea — Traditional 
Medicinals. 


(1)  Fast  Start-The  Equilizer,  (2)  Nigh  Time, 
(3)  Protein  Plus,  Chromemate — Equinox 
Intemational. 


Ultra  Energy  Now — Phoenix  Health  Prod- 
ucts. 


Thermojetics     Herbal     Tablets— Green— 
Herbalife  Intemational. 


Ripped  Fuel — Twin  Laboratories,  Inc 


Thermojetics     Herbal     Tablets — Green — 
Hert>alife  Intemational. 


Clinical  summary 


24  yo  M  used  Ripped  Fuel,  2  tablets  three  times  daily  for  2  years  and  Ripped  Force, 
1  bottle  daity  for  2  months.  He  used  both  products  for  body  building.  He  went  on 
vacation,  stopped  the  products  and  within  3  days  expenenced  2  grand  mal  set- 
zures.  The  second  seizure  was  witnessed  by  the  ambulance  crew  while  en  route  to 
ttie  ER.  MRI  of  head  and  EEG  were  both  reportedly  normeil.  He  was  also  using 
'vanadyl',  creatine,  and  amino  acids  as  part  of  his  body  building  regimen.  He  de- 
nied use  of  recreational  drugs,  medications,  or  other  products. 

37  yo  M  used  products  2  yr  (and  had  used  other  products  containing  ephedrine  prior 
to  use  of  Formula  One).  (Fonnula  One  use:  1-2  cap  mid  AM  &  PM,  per  label  in- 
stmctions).  Also  known  to  consume  large  amount  of  diet  cola.  Expenenced  appar- 
ent sudden  cardiac  arrest,  with  no  details  known  surrounding  death.  Coroner's  re- 
port notes:  cardiomegaly  w/mild  LVH,  local  interstitial  fibrosis  &  mild  medial  hyper- 
trophy. PMH:  neg  for  HTN.  Tox  saeen  noted  pseudoephednne  in  unne. 

20  yo  M  took  product  for  3  months  (once  or  twice  per  week),  experienced  grand  mal 
seizure.  Neg.  past  history  and  family  history  for  seizure  disorders.  He  was  treated 
with  Dilantin. 

36  yo  F  used  Breathe  Easy  Herbal  Tea  on  one  occasion  at  less  than  recommended 
dose.  She  steeped  tea  for  1  minute  and  drank  V3  cup  instead  of  steeping  tea  lor  5 
min  as  indicated  on  the  instructions.  She  used  product  along  with  2  Advil  to  relieve 
cold/congestion  symptoms.  Approximately  15  mm  after  dnnking  tea  she  expen- 
enced rapid,  pounding  heartt>eat.  Foltowing  advice  of  friend  who  fs  a  nurse,  she 
drank  large  amounts  of  water  in  effort  to  "flush  tea  out  of  her  system."  She  felt  so 
bad  she  could  hardly  get  out  of  bed,  but  did  not  seek  medical  care  secondary  to 
anxiety  about  hospitals.  Symptoms  resolved  completely  within  5  hours.  Routine 
medical  visit  approx  1  month  after  event  was  unremartoble.  Past  medical  history  is 
signifkant  for  occasional  palpitations.  Consumer's  hustand  used  product  on  sev- 
eral occasions  pnor  to  event  with  no  report  of  negative  side  effects. 

41  yo  M  used  3  hertial  products  as  directed  on  labels  in  an  attempt  to  lose  weight. 
He  experienced  a  "rush",  and  blurred  vision  which  influenced  his  ability  to  operate 
heavy  equipment.  On  5th  day  of  using  the  product,  his  undemvear  was  noted  to  be 
stained  red.  A  physician  visit  confirmed  hematuria,  and  noted  BP  of  136/102,  and 
labs:  SGPT  72,  cholesterol  208,  tnglycendes  401 .  He  stopped  the  product,  with  re- 
covery, including  normalization  of  BP. 

42  yo  M  used  Energy  Now  tablets  on  2  separate  occasions.  He  took  3  tablets  as  in- 
structed on  label  on  both  occasions.  First  occasion  was  without  incident.  2  weeks 
later  when  he  used  product  for  second  time,  he  expenenced  severe  diaphoresis, 
blurred  vision,  SOB,  lightheadedness,  and  pounding  chest  pain  within  1  hour  of 
taking  product.  Symptoms  lasted  approx  15  min  and  had  resolved  completely  by 
the  time  he  was  seen  in  emergency  room.  He  was  admitted  to  hospital  ovemight 
for  evaluation  including  EKG,  CBC,  &  SMA-18  which  was  all  within  normal  limits. 
Of  note,  he  was  not  using  any  other  products.  History  is  significant  only  for  positive 
tot^acco  history=1 .5  pack  of  cigarettes  per  day. 

34  yo  F  died  following  diagnosis  of  pnmary  pulmonary  hypertension  (PPH).  Mother  of 
deceased  found  bottles  of  Hertjalife  Green  &  Beige  tablets  in  home  of  the  de- 
ceased. Duration  and  detail  of  use  are  unknown.  Deceased  appeared  to  be  in  ex- 
cellent health  until  approx.  3  months  pnor  to  her  death  when  she  developed  SOB  & 
nA/  while  skiing  in  Colorado  despite  numerous  previous  ski  tnps  in  same  location 
whk;h  were  uneventful.  She  was  diagnosed  with  "high  altitude  sickness."  Symp- 
toms persisted  and  she  subsequently  undenwent  cardiac  cathetenzation  3  months 
after  onset  of  sxs.  Results  of  cath  were  apparently  consistent  with  PPH  and  indi- 
cated that  she  would  need  heart/lung  transplant  in  3-5  years.  She  died  3  days  later 
in  August  94.  Past  medical  history  is  significant  only  for  hospital  admission  1  year 
prior  to  death  for  CP,  SOB.  and  possible  pneumonia. 

27  yo  M  died  secondary  to  injunes  sustained  in  motor  vehicle  accident.  Wife  of  de- 
ceased reports  he  had  been  taking  Ripped  Fuel  2  tabs  bid  as  instructed  on  label 
for  approx.  3  years  prior  to  death.  No  autopsy  was  performed.  Post  mortem  bkxxl 
analysis  indkate:  0.05  percent  ethyl  alcohol  &  0.31  percent  mg/L  phentermine. 
Post  mortem  urine  analysis:  Positive  for  phentermine,  negative  for  cocaine,  opiates, 
benzodiazepine,  cannalJinokJs. 

39  yo  F  used  Herbalife  Diet  Plan  which  consisted  of  the  following  5  products:  For- 
mula 1  Protein  Dnnk  Mix  (2  tablespoon  bid);  Formula  2  Multtvrtamin-Mineral  Tablet 
(1  tablet  tid);  Formula  3  Cell  Activator  Capsules  (2  capsule  bid);  Herbal  Beige  Tab- 
let (1  tablet  bid);  Hertal  Green  Tablet  (3  tablet  bid)  all  taken  as  directed  on  label. 
No  other  products  were  being  used  at  the  time  she  developed  the  adverse  events. 
3-4  months  after  starting  plan,  she  began  expenencing  blurred  vision  and  head- 
ache. 2  weeks  later  she  began  expenencing  dizziness,  lightheadedness,  slurred 
speech,  and  numbness  on  right  side  of  her  body.  Evaluation  by  neurologist  indi- 
cated patchy  sensory  deficit  in  right  leg,  most  pronounced  in  foot.  MRI  of  brain 
showed  findings  consistent  with  recent  hemorrhage  associated  with  cavernous  mal- 
formation. Evaluation  by  internist  indicated  negative  w/u  for  Lyme  disease  and  no 
additional  significant  findings.  Symptoms  improved  after  consumer  discontined  use 
of  products. 
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11619  

AMP  II  Drops— E'OLA  Bio-genics.  Inc 

35  yo  F  used  Liquithin  &  AMP  II  Pro  (both  7  drops  bid)  and  Citrin  Trim  (2  tablet/day) 
lor  1  day  and  developed  migraine  headache  which  she  typically  experiences  every 
month.  She  awoke  at  3  AM  on  morning  after  using  products  with  notable  right 
sided  facial  weakness,  CP.   palpitations,   right  arm  weakness  and  numbness, 
photophobia,  and  unsteady  gait.  She  was  seen  by  doctor  and  admitted  to  hospital. 
Symptoms  improved  dunng  hospitalization  which  was  uneventful.  All  test  results 
were  within  normal  limits  except  cerebral  artenogram  findings  which  suggested 
mycotic  aneurysmal  change  or  possible  changes  secondary  to  an  unusual  drug  in- 
duced vasculitis  or  collagen  vascular  disease.  Discharge  dxs  included:  right  facial 
and  arm  weakness,  cause  uncertain;  improving  right  eye  irntation;  resolving  head- 
ache; resolved  chest  pain  &  palpitations  with  neg  w/u;  and  history  of  right  C5-6 
cervical  radiculopathy,  carpal  tunnel  syndrome.  Sxs  continued  to  improve  in  month 
following  discharge.  History  is  significant  for:  Classical  migraine  headache  associ- 
ated with  right  jaw  tingling;  cardiac  murmur  with  prior  evaluation;  allergy  to  iodine 
dye  (tachycardia);  and  habit  of  drinking  1.5  quart  of  caffeinated  soda  daily. 

Abbreviations  Used  in  Clinical  Summaries 
in  the  Appendix 

abn  =  abnormal 

angio  =  angiography  , 

ant  =  anterior 

AF  =  atrial  fibrillation 

bid  =  twice  a  day 

BP  =  blood  pressure 

CAD  =  coronary  artery  disease 

Cap/caps  =  capsule(s) 

cath  =  catheterization 

CBC  =  complete  blood  count 

CK  (CPK)  =  creatine  kinase 

cm  =  centimeter 

CP  =  chest  pain 

CPR  =  cardiopulmonary  resuscitation 

CT  =  computerized  tomography 

CV  =  cardiovascular 

CXR  =  chest  X-ray 

d/c  =  discontinue  or  discharge 

DTR  =  deep  tendon  reflexes 

Dx(s)  =  diagnosis(es) 

EEC  =  electroencephalogram 

EKG  =  echocardiogram 

EMC  =  electromyography 

ER  =  emergency  room 


ETOH  =  ethanol 

F  =  female 

f/u  =  foUowup 

fxn  =  function 

GPT  =  alanine  aminotransferase 

hJo  =  history  of 

HA  =  headache 

HTN  =  hypertension 

ICU  =  intensive  care  unit 

lEP  =  immunoelectrophoresis 

inf  =  inferior 

L  =  left  or  liter 

LPT  =  left 

lb  =  pound 

LV  =  left  ventricle 

M  =  male 

MB+  =  MB  positive 

MD  =  medical  doctor 

meq  =  milliequivalents 

MI  =  myocardial  infarction 

min  =  minutes 

MRI  =  magnetic  resonance  imaging 

neg  =  negative 

nitro  =  nitroglycerin 

n/v  =  nausea  and  vomiting 

PE  =  physical  examination 


PMH  =  past  medical  history 

q  =  every 

qd  =  everyday 

R  =  right 

SGPT  =  serum  GPT 

SOB  =  shortness  of  breath 

SSx  =  signs  &  symptoms 

ST/STT  =  ST-T  waves 

subl  =  sublingual 

SVT  t  supraventricular  tachycardia 

tab(s)  =  tablet(s) 

tach(y)  =  tachycardia 

tid  =  3  times  a  day 

tox  =  toxicological 

TPA  =  tissue  plasminogen  activator 

Tx  =  treatment 

w/  =  with 

w/o  =  without 

w/u  =  workup 

WL&E  =  weight  loss  &  energy 

wnl  =  within  normal  limits 

yo  =  years  old 

yr  =  year 

(FR  Doc.  97-14393  Filed  6-2-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Agricultural  Telecommunications 
Program;  Fiscal  Year  1997;  Solicitation 
of  Proposals 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  Agricultural 

Telecommunications  Program;  Fiscal 

Year  1997;  Solicitation  of  Proposals. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  is  soliciting  proposals  unde^he 
Agricultural  Telecommunications 
Program.  The  Agricultural 
Telecommunications  Program  is 
authorized  in  section  1673  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Pub.  L.  No.  101-624  (7 
U.S.C.  5926).  It  is  anticipated  that  grants 
will  be  awarded  competitively  under 
the  program  in  support  of  the  following 
program  areas:  (1)  Program  Delivery,  (2) 
Innovative  Program  Development/ 
Production,  and  (3)  Capacity  Building. 
DATES:  Applications  must  be  received 
on  or  before  August  4,  1997.  Proposals 
received  after  August  4,  1997  will  not  be 
considered  for  funding. 
ADDRESSES:  Proposals  sent  by  First  Class 
mail  must  be  sent  to  the  following 
address:  Proposal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State, 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW..  Washington,  DC  20250- 
2245.  Teleohone:  (202)  401-5048. 
Proposals  that  are  delivered  by 
Express  mail,  courier  service,  or  by 
hand  must  be  sent  to  the  following 
address:  Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative  State, 
Research.  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
Room  303;  Aerospace  Center,  901  D 
Street,  SW.,  Washington,  EX:  20024. 
Telephone:  (202)  401-5048. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
programmatic  issues  contact;  Cathy 
Bridwell;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2216; 
1400  Independence  Avenue,  SW., 
Washington,  D.C.  20250-2216; 
telephone  (202)  720-6084;  Internet: 
cbridwell@reeusda.gov.  For 
administrative  issues  contact  the  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 


Service,  U.S.  Department  of  Agriculture, 
STOP  2245;  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2245;  telephone  (202)  401-5050. 
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Part  I. — Program  Description 

A.  Purpose 

Proposals  are  requested  for  the 
purpose  of  awarding  competitive  grants 
for  fiscal  year  (FY)  1997  under  the 
Agricultural  Telecommunications 
Program  (Program).  Grants  will  be 
awarded  to  eligible  institutions  to  assist 
in  the  development  and  utilization  of  an 
agricultural  communications  network  to 
facilitate  and  to  strengthen  agricultural 
extension,  resident  education  and 
research,  and  domestic  and 
international  marketing  of  United  States 
commodities  and  products  through  a 
partnership  between  eligible  institutions 
and  the  U.S.  Department  of  Agriculture 
(USDA).  The  network  will  employ 
satellite  and  other  telecommunications 
technology  to  disseminate  and  to  share 
academic  instruction,  cooperative 
extension  programming,  agricultural 
research,  and  marketing  information. 
The  authority  for  this  Program  is 
contained  in  section  1673  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  No.  101-624  (7 
U.S.C.  5926).  This  Program  is 
administered  by  the  Cooperative  State 
Research,  Education, -end  Extension 
Service  (CSREES)  of  USDA. 


B.  Available  Funding 

For  FY  1997,  $1,073,640  is  available 
for  the  Program.  Grants  under  this 
Program  may  provide  funds  for  no  more 
than  50  percent  (50%)  of  the  cost  of  a 
proposed  project,  unless  otherwise 
determined  by  the  Secretary  in 
accordance  with  the  provisions  of 
section  1673(g)  of  Pub.  L.  No.  101-624 
(7  U.S.C.  5926(g)).  Project  funds  will  be 
awarded  for  one  fiscal  year.  Applicants 
may  recompete  for  additional  funding, 
but  projects  will  not  be  renewed. 

C.  Matching  Funds  Requirement 

A  grant  awarded  under  this  Program 
must  be  matched  by  the  recipient  with 
equal  funds  fi-om  a  non-Federal  source 
unless  otherwise  determined  by  the 
Secretary  in  accordance  with  the 
provisions  of  section  1673(g)  of  Pub.  L. 
No.  101-624  (7  U.S.C.  5926(g)).  The 
matching  requirement  must  be  satisfied 
through  allowable  costs  incurred  by  the 
recipient  or  subrecipient  and  through 
third  party  in-kind  contributions. 

D.  Eligibility 

Proposals  are  invited  from  accredited 
institutions  of  higher  education. 
Applicants  must  demonstrate  that  they 
participate  in  a  network  that  distributes 
programs  consistent  with  the  following 
objectives:  (1)  Make  optimal  use  of 
available  resources  for  agricultural 
extension,  resident  education,  and 
research  by  sharing  resources  between 
participating  institutions;  (2)  improve 
the  competitive  position  of  United 
States  agriculture  in  international 
markets  by  disseminating  information  to 
producers,  processors,  and  researchers; 
(3)  train  students  for  careers  in 
agriculture  and  food  industries;  (4) 
facilitate  interaction  among  leading 
agricultural  scientists;  (5)  enhance  the 
ability  of  United  States  agriculture  to 
respond  to  environmental  emd  food 
safety  concerns,  and;  (6)  identify  new 
uses  for  farm  commodities  and  to 
increase  the  demand  for  United  States 
agricultural  products  in  both  domestic 
and  foreign  markets. 

Pursuant  to  section  1673(e)  of  Pub.  L. 
No.  101-624  (7  U.S.C.  5926(e)), 
preferential  consideration  will  be  given 
to  applications  that — (i)  /^^  submitted 
by  institutions  affiliated  with  an 
established  agricultural 
telecommunications  network  that 
distributes  programs  to  a  wide 
geographical  area;  or  (ii)  demonstrate 
the  need  for  such  assistance,  taking  into 
consideration  the  relative  needs  of  all 
applicants  and  the  financial  ability  of 
the  applicants  to  otherwise  secure  or 
create  the  telecommunications  system. 

These  preferences  will  be  factored 
into  the  evaluation  of  the  Partnerships 
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and  Collaboration  and  Project  Need 
Criteria,  respectively. 

E.  Definitions 

For  the  purpose  of  awarding  funding 
under  this  Program,  the  following 
definitions  are  applicable: 

(1)  Accredited  institutions  of  higher 
education  means  a  college  or  university 
which  is  an  educational  institution  in 
any  State  which:  (a)  Admits  as  regular 
students  only  persons  having  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a 
certificate;  (b)  is  legally  authorized 
within  such  State  to  provide  a  program 
of  education  beyond  secondary 
education:  (c)  provides  an  educational 
program  for  which  a  baccalaureate  or 
any  other  higher  degree  is  awarded;  (d) 
is  a  public  or  other  nonprofit  institution; 
and  (e)  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(2)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(3)  Agricultural  telecommunications 
means  those  activities  established  to 
encourage  development  and  utilization 
of  an  agricultural  commimications 
network  employing  satellite  and  other 
telecommunications  technologies  to 
disseminate  and  to  share  academic 
instruction,  cooperative  extension 
programming,  agricultural  research,  and 
marketing  information. 

(4)  Authorized  departmental  officer 
means  the  Secretary  of  the  U.S. 
Department  of  Agriculture  (USDA)  or 
the  individual  acting  within  the  scope 
of  delegated  authority,  who  is 
responsible  for  awarding  and 
administering  grants  on  behalf  of  the 
Secretary. 

(5)  Authorized  organizational 
representative  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

(6)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(7)  Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(8)  Communications  network  refers  to 
television  or  cable  television  origination 
or  distribution  equipment,  signal 


conversion  equipment  (including  both 
modulators  and  demodulators), 
computer  hardware  and  software, 
programs  or  terminals,  or  related 
devices,  used  to  process  euid  exchange 
data  through  a  telecommunications 
system  in  which  signals  are  generated, 
modified  or  prepared  for  transmission, 
or  received,  via  telecommunications 
terminal  equipment  or  via 
telecommunications  transmission. 

(9)  Delivery  means  the  transmission 
and  reception  of  programs  by  facilities 
that  transmit,  receive,  or  carry  data 
between  telecommunications  terminal 
equipment  at  each  end  of  a 
telecommunications  circuit  or  path. 

(10)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(11)  Equipment  means  tangible 
personal  property  including  exempt 
property  charged  directly  to  the  award 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 

(12)  Facilities  includes  microwave 
antennae,  fiberoptic  cables  and 
repeaters,  coaxial  cables, 
communications  satellite  ground  station 
complexes,  and  copper  cable  electronic 
equipment  associated  with 
telecommunications  transmission  and 
similar  items  subject  to  the  approval  of 
the  authorized  departmental  officer. 

(13)  Grant  means  the  award  by  the 
authorized  departmental  officer  of  funds 
to  an  accredited  institution  of  higher 
education  to  assist  in  meeting  the  costs 
of  conducting,  for  the  benefit  of  the 
public,  an  identified  project  which  is 
intended  and  designed  to  accomplish 
the  purpose  of  the  program  as  identified 
in  these  guidelines. 

(14)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(15)  Matching  means  that  portion  of 
allowable  project  costs  not  borne  by  the 
Federal  Government,  including  the 
value  of  in-kind  contributions. 

(16)  Peer  Review  Panel  means  a  group 
of  experts  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  merit  of  grant 
applications  in  such  fields,  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  area(s)  of 
expertise. 

(17)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental^fficer  as 
defined  in  (4)  above. 

(18)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(19)  Project  director  means  the  single 
individual  designated  by  the  grantee  in 


the  grant  application  and  approved  by 
the  authorized  departmental  officer  who 
is  responsible  for  the  direction  and 
management  of  the  project. 

(20)  Project  period  means  the  period, 
as  stated  in  the  award  document  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(21)  Satellite  ground  station  complex 
includes  transmitters,  receivers,  and 
communications  anteimae  at  the  Earth 
station  site  together  with  the 
interconnecting  terrestrial  transmission 
facilities  (including  cables,  line,  or 
microwave  facilities)  and  modulating 
and  demodulating  equipment  necessary 
for  processing  traffic  received  from  the 
terrestrial  distribution  system  prior  to 
transmission  via  satellite  and  tlie  traffic 
received  from  the  satellite  prior  to 
transfer  to  terrestrial  distribution 
systems. 

Part  n. — Program  Areas 

A.  Program  Delivery 
1.  [Description 

Applicants  may  submit  a  proposal  in 
the  Program  Delivery  area  requesting 
funding  to  operate  an  agricultural 
communications  network,  employing 
satellite  and  other  telecommunications 
technology,  to  deliver  Cooperative 
Extension  programming,  academic 
instruction,  agricultural  research  and 
marketing  information  through 
partnership(s)  between  eligible 
institutions  and  the  Department.  The 
project  goal(s)  and  objective(s)  must  be 
clearly  stated  in  the  proposal.  Proposals 
in  this  area  must  clearly  target  a 
systematic  approach  to  building  an 
infrastructure  to  deliver  programming  at 
a  distance. 

Each  proposal  will  be  evaluated  based 
on  three  broad  principles:  (1)  Is  there  a 
real  need  for  the  project;  (2)  will  the 
strategy  identified  meet  the  need;  and 
(3)  is  the  project  sustainable? 

Each  proposal  must  document  the 
need  for  the  project,  based  on  literature 
review,  case  studies,  audience  analysis 
and/or  needs  assessment. 

The  project  strategy  should  reflect  an 
integrated  approach  to  instructional 
design  including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  The  approach  described 
must  meet  the  identified  need. 

Evidence  must  be  given  that  the 
project  will  be  supported  by  the 
institution  or  by  other  groups  or 
institutions  who  may  wish  to  continue 
the  project. 
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2.  Project  Narrative 

The  narrative  portion  of  the  proposal 
must  describe  how  the  project  meets  the 
three  broad  principles  identified  above. 
It  must  not  exceed  20  pages  in  length 
and  no  additional  material  or  appendix 
will  be  considered.  The  narrative  should 
contain  the  following  sections: 

(a)  Project  Need.  Describe  the 
background  and  situation  leading  to  the 
need  for  the  project.  The  project  must  be 
based  on  a  need  articulated  by  an 
audience  or  on  a  needs  assessment. 
Describe  the  targeted  audience(s)  for 
whom  the  project  will  \fe  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience.  If  appropriate, 
describe  the  methodology  and  results  of 
the  needs  assessment.  Demonstrate  the 
need  for  assistance  under  this  Program, 
including  financial  ability  or  inability  to 
otherwise  pursue  the  proposed  program. 

(b)  Strategy 

(i)  Partnerships  and  Collaboration. 
Describe  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation.  Partners  are  defined  as  all  those 
who  will  collaborate  on  the  project. 
Submit  evidence  that  partnerships  are 
in  place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project.  Examples  of  role  and  interest 
might  include  joint  risk-taking  and 
shared  benefits.  Include  information 
about  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area. 

(ii)  Appropriate  Distance  Learning 
Technologies.  Describe  appropriate 
distance  learning  technologies 
including,  but  not  limited  to,  internet, 
multimedia,  audio/visual,  and  other 
telecommunications  technologies  to  be 
developed  or  employed  in  this  project. 

(iii)  Infrastructure.  Describe  a 
framework  representing  both  the 
technological  and  human  infrastructure 
for  this  project  including,  but  not 
limited  to,  technical  trouble-shooting, 
scheduling  and  operation  management, 
and  learner  and  program  support. 
Evidence  of  learner  support  includes, 
but  is  not  limited  lo,  facilitation  of 
access,  accommodation  for  diversity  in 
special  needs  and  learning  styles,  and 
recognition  of  need  for  alternative 
modes  of  program  design  and  delivery. 

(iv)  Innovation.  Describe  the 
innovative  application  of  distance 
education/learning  delivery  identified 
in  the  project.  Examples  of  innovation 
may  include,  but  are  not  limited  to, 


approaches  in  reaching  audiences, 
methods  of  connectivity  and/or 
interaction,  use  of  existing  resources 
with  innovations  in  the  teaching/ 
learning  transaction,  and 
entrepreneurial  approaches  to  distance 
education  delivery. 

(v)  Outreach  Plan.  Describe  a  plan  for 
informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  and  research 
findings  from  the  project. 

(vi)  Evaluation  Plan.  Describe  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the 
project.  These  designs  may  include 
methods  for  evaluating  the  overall 
effectiveness  of  the  Program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  needs,  and/ 
or  potential  for  replication. 

(c)  Sustainability 

(i)  Project  Sustainability.  Include 
strong  evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding.  Examples  may  include 
replication  by  others;  continued  funding 
other  than  from  this  Program,  or 
opportunities  for  sale  of  products;  and/ 
or  use  of  ideas  and  results  of  project  by 
others. 

(ii)  Cost/Benefit.  Include  a  cost-benefit 
analysis  of  the  proposed  project, 
including  comparison  to  other  delivery 
methods,  relative  benefit  to  learner,  and 
staffing  costs  versus  benefits. 

B.  Innovative  Program  Development/ 
Production 

1.  Description 

Applicants  submitting  a  proposal  in 
the  Innovative  Program  Development/ 
Production  area  must  demonstrate  an 
innovation  to  distance  education 
programming.  The  project  should 
contribute  some  aspect  to  the  body  of 
knowledge  of  distance  education. 
Examples  might  include  innovative 
approaches  to  entrepreneurship, 
evaluation,  and  the  teaching/learning 
transaction. 

Each  proposal  will  be  evaluated  based 
on  three  broad  principles:  (1)  Is  there  a 
leal  need  for  the  project;  (2)  will  the 
strategy  identified  meet  the  need;  and 
(3)  is  the  project  sustainable? 

Each  proposal  must  document  the 
need  for  the  project,  based  on  literature 
review,  case  studies,  audience  analysis 
and/or  needs  assessment. 

The  project  strategy  should  reflect  an 
integrated  approach  to  instructional 
design  including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  The  approach  described 
must  meet  the  identified  need. 


Evidence  must  be  given  that  the 
project  will  be  supported  by  the 
institution  or  by  other  groups  or 
institutions  who  may  wish  to  continue 
the  project. 

2.  Project  Narrative 

The  narrative  portion  of  the  proposal 
must  describe  how  the  project  meets  the 
three  broad  principles  identified  above. 
It  must  not  exceed  20  pages  in  length 
and  no  additional  material  or  appendix 
will  be  considered.  The  narrative  should 
contain  the  following  sections: 

(a)  Project  Need. 

(i)  Project  Need.  Describe  the 
background  and  situation  leading  to  the 
need  for  the  project.  The  project  must  be 
based  on  a  need  articulated  by  an 
audience  or  on  a  needs  assessment. 
Describe  the  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  the  targeted  audience(s).  If 
appropriate,  describe  the  methodology 
and  results  of  the  needs  assessment. 
Demonstrate  the  need  for  assistance 
under  this  Program,  including  financial 
ability  or  inability  to  otherwise  pursue 
the  proposed  program. 

(ii)  Innovation.  Describe  the 
innovative  application  of  distance 
education/learning  identified  in  the 
project.  Examples  of  innovation  may 
include,  but  are  not  limited  to, 
approaches  in  reaching  audiences, 
methods  of  connectivity  and/or 
interaction,  use  of  existing  resources 
with  innovations  in  the  teaching/ 
learning  transaction,  and 
entrepreneurial  approaches  to  distance 
education. 

(b)  Strategy. 

(i)  Instructional  Methodology/ 
Strategies.  Explain  the  instructional/ 
educational  method  or  strategy  to  be 
implemented  including  appropriateness 
for  audience  and  learning  environment. 
Explanation  should  demonstrate 
knowledge  of  how  people  learn  and/or 
interact  in  a  mediated  environment. 

(ii)  Evaluation  Plan.  Describe  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the 
project.  These  designs  may  include 
methods  for  evaluating  the  overall 
effectiveness  of  the  Program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  needs,  and/ 
or  potential  for  replication. 

(lii)  Outreach  Plan.  Describe  a  plan 
for  informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  and  research 
findings  from  the  project. 

(iv)  Partnerships  and  Collaboration. 
Describe  partnerships  and 
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collaborations  fostered  through  this 
project  iDcluding  expected  impact  and 
benefit  to  those  involved  such  as  the 
learner,  institution,  agency,  state,  and 
nation.  Partners  are  defined  as  all  those 
who  will  collaborate  on  the  project. 
Submit  evidence  that  partnerships  are 
in  place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project.  Ebcamples  of  role  and  interest 
might  include  joint  risk  taking  and 
shared  benefits.  Include  information 
about  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area. 

(c)  Sustainability.  Include  strong 
evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding.  Examples  may  include 
replication  by  others;  continued  funding 
other  than  from  this  Program,  or 
opportunities  for  sale  of  products;  and/ 
or  use  of  ideas  and  results  of  project  by 
others. 

C.  Capacity  Building 

1.  Description 

Applicants  submitting  proposals  in 
the  Capacity  Building  area  should  target 
the  development  of  capacity  in  the  area 
of  distance  education  at  the  university, 
state,  regional,  national  or  international 
level.  Proposals  must  include  a  detailed 
plan  for  assessing  capacity  or  a  plan  for 
targeting  need  based  on  a  completed 
needs  assessment. 

Each  proposal  will  be  evaluated  based 
on  three  broad  principles:  (1)  Is  there  a 
real  need  for  the  project;  (2)  will  the 
strategy  identified  meet  the  need;  and 
(3)  is  the  project  sustainable? 

Each  proposal  must  document  the 
need  for  the  project,  based  on  literature 
review,  case  studies,  audience  analysis 
and  needs  assessment. 

The  project  strategy  should  reflect  an 
integrated  approach  to  instructional 
design  including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  The  approach  described 
must  meet  the  identified  need. 

Evidence  must  be  given  that  the 
project  will  be  supported  by  the 
institution  or  by  other  groups  or 
institutions  who  may  wish  to  continue 
the  project. 

2.  Project  Narrative 

The  narrative  portion  of  the  proposal 
must  describe  how  the  project  meets  the 
three  broad  principles  identified  above. 
It  must  not  exceed  15  pages  in  length 
and  no  additional  material  or  appendix 
will  be  considered.  The  narrative  should 
contain  the  following  sections: 


(a)  Project  Need.  Describe  the 
background  and  situation  leading  to  the 
need  for  the  project.  The  project  must  be 
based  on  a  need  articulated  by  an 
audience  or  on  a  needs  assessment. 
Describe  the  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  the  targeted  audience(s).  If 
appropriate,  describe  the  methodology 
and  results  of  the  needs  assessment. 
Applicants  should  describe  how  the 
capacity  built  will  improve  program 
production  or  program  delivery. 
Demonstrate  the  need  for  assistance 
under  this  Program,  including  financial 
ability  or  inability  to  otherwise  pursue 
the  proposed  program. 

[bj  Strategy. 

(i)  Capacity  Assessment.  Include  a 
detailed  assessment  of  capacity  or  a 
fully  developed  plan  for  assessing 
capacity.  Areas  of  consideration 
include,  but  are  not  limited  to:  faculty/ 
staff  development;  support  resources; 
production/technical  capability; 
delivery  capability;  building  learner 
capacity. 

(ii)  Evaluation  Plan.  Describe  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the 
project.  These  designs  may  include 
methods  for  evaluating  the  overall 
effectiveness  of  program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  need,  and/ 
or  potential  for  replication. 

(lii)  Outreach  Plan.  Describe  a  plan 
for  informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  iruiovative  ideas,  research 
findings  from  the  project. 

(c)  Sustainability. 

(i)  Sustainability.  Include  strong 
evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding.  Examples  may  include 
replication  by  others;  continued  funding 
other  than  from  this  Program,  or 
opportunities  for  sale  of  products;  and/ 
or  use  of  ideas  and  results  of  project  by 
others. 

(ii)  Institutional  Commitment.  Discuss 
institutional  commitment  to  the  project. 
For  exeunple,  substantiate  that  the 
institution(s)  attributes  a  priority  to  the 
project;  discuss  how  the  project  wrill 
contribute  to  the  achievement  of  the 
institution's(s')  long-term  (five-  to  ten- 
year)  goals;  explain  how  the  project  will 
help  satisfy  the  institution's(s')  high 
priority  objectives;  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institution's(s')  strategic  plan. 

(iii)  Partnerships  and  Collaboration. 
Describe  partnerships  and 
collaborations  fostered  through  this 


project  including  expected  impact  and 
benefit  to  those  involved  such  as  the 
learner,  institution,  agency,  state,  and 
nation.  Partners  are  defined  as  all  those 
who  will  collaborate  on  the  project 
Submit  evidence  that  partnerships  are 
in  place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project.  Examples  of  role  and  interest 
might  include  joint  risk  taking  and 
shared  benefits.  Include  information 
about  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area. 

Part  m. — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Copies  of  this  solicitation  and  the 
Application  Submission  Package,  which 
contains  required  forms,  certifications, 
and  instructions  for  preparing  and 
submitting  project  applications,  may  be 
obtained  by  contacting: 
Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service 
U.S.  Department  of  Agriculture,  Stop 
2245,  1400  Independence  Avenue, 
SW.,Washington,  DC  20250-2245,      . 
Telephone:  (202)  401-5048. 
Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1997 
Agricultural  Telecommunications 
Program.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

B.  Content  of  a  Proposal 

1.  Cover  Page.  Complete  the  "Project 
Application"  form,  Form  CFD-2101,  in 
its  entirety. 

a.  One  copy  of  the  "Project 
Application"  form  must  contain  the 
pen-and-ink  signatures  of  the  project 
director  and  authorized  organizational 
representative  for  the  applicant 
organization. 

b.  Note  that  by  signing  the  "Project 
Application"  form  the  applicant  is 
providing  the  required  certifications  set 
forth  in  7  CFR  part  3017,  as  amended  by 
61  FR  250,  January  4,  1996,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  the  application 
package  for  informational  purposes 
only.  It  is  not  necessary  to  submit  the 
forms  to  USDA. 
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2.  Table  of  Contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  proposal  cover  page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
proposal.  Pagination  should  begin 
immediately  following  the  Table  of 
Contents. 

3.  Project  Summary.  The  proposal 
must  contain  a  project  summeiry  of  200 
words  or  less  on  a  separate  page.  This 
page  must  include  the  title  of  the  project 
and  the  names  of  the  project  director 
and  the  applicant  organization,  followed 
by  the  summary.  The  summary  should 
be  self-contained,  and  should  describe 
the  situation,  targeted  audience, 
purpose  of  the  project,  program  goal, 
methodology,  and  expected  outcomes  of 
the  project. 

4.  Program  Areas.  Each  proposal  must 
identify  the  area  under  which  funds  are 
requested  and  contain  the  required 
information  for  that  area.  Note  that  the 
project  narrative  should  be  limited  to  20 
pages  in  length. 

5.  Staffing  Pattern  and  Procedure. 
Each  proposal  must  describe  the  staff 
needed  for  project  administration, 
instructional  design/curriculum 
development,  production,  evaluation, 
and  marketing/promotion.  The  narrative 
should  demonstrate  that  the  staffing  and 
implementation  procedure  will  result  in 
an  integrated  approach  involving 
content  specialists,  instructional 
designers,  and  quality  production 
resources,  and  that  the  individual  staff 
members  proposed  are  qualified  to 
perform  these  roles.  The  emphasis  of  the 
narrative  should  be  placed  on  the 
relationship  of  the  staff  expertise  to  the 
proposed  effort. 

6.  Personnel  Support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  clearly.  For  each  project 
director  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  are  expected  to  work  on 
the  project,  whether  or  not  funds  are 
sought  for  their  support,  the  following 
should  be  included: 

(a)  An  estimate  of  the  time 
commitments  necessary; 

fb)  A  curriculum  vitae  limited  to  the 
presentation  of  academic,  research  and 
extension  credentials,  e.g.,  educational, 
employment  and  professional  history, 
and  honors  and  awards,  with  emphasis 
on  their  relationship  to  the  eff^ort  being 
proposed.  Unless  pertinent  to  the 
project,  to  personal  status,  or  the  status 
of  the  organization — meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 


activities  should  not  be  included.  The 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  publication 
list(s);  and 

(c)  Publication  List(s).  A 
chronological  list  of  the  most 
representative  publications  during  the 
past  five  years  as  it  relates  to  the 
proposed  effort,  including  those  in 
press,  must  be  provided  for  each 
professional  project  member  for  whom  a 
curriculum  vitae  is  provided.  Authors 
should  be  listed  in  the  same  order  as 
they  appear  on  each  paper  cited,  along 
with  the  title  and  complete  reference  as 
these  items  usually  appear  in  journals. 

7.  A.  Budget. 

A  detailed  budget  is  required  for  each 
year  of  funding  requested.  In  addition, 
a  summary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  The  budget  form  may  be 
reproduced  as  needed  by  applicants. 
Futids  may  be  requested  under  any  of 
the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
under  the  authorizing  legislation,  the 
applicable  Federal  cost  principles,  and 
this  solicitation,  and  can  be  justified  as 
necessary  for  the  successful  conduct  of 
the  proposed  project. 

The  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

(a)  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Professionals  and  Other 
Personnel  and  the  number  of  full-time 
equivalents  (FTE)  must  be  shown  in  the 
spaces  provided.  Grant  funds  may  not 
be  used  to  augment  the  total  salary  or 
rate  of  salary  of  project  personnel  or  to 
reimburse  them  for  time  in  addition  to 

a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and  with  OMB  Circular 
No.  A-21,  Cost  Principles  for 
Educational  Institutions.  Administrative 
and  Clerical  salaries  are  normally 
classified  as  indirect  costs.  However,  if 
requested  under  A.,  they  must  be  fully 
justified. 

(b)  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  the 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project.  See  OMB 


Circular  No.  A-21,  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  in  this  area. 

(c)  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost.  This 
applies  to  revised  budgets,  as  the 
equipment  item(s)  and  amount(s)  may 
change.  Each  applicant  also  must  attach 
to  its  budget  an  analysis  of  the  costs  and 
benefits  of  purchasing  (or  leasing) 
different  types  of  facilities,  equipment, 
components,  hardware  and  software, 
and  other  items. 

In  addition,  pursuant  to  section  716(b) 
of  Pub.  L.  No.  104-180,  (the  Agriculture, 
Rural  Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997)  in  the  case  of 
any  equipment  or  product  that  may  be 
authorized  to  be  purchased  with  funds 
provided  under  this  program,  entities 
receiving  such  funds  are  encouraged  to 
use  such  funds  to  purchase  only 
American-made  equipment  or  products. 

Note:  Sec.  1673(g)(2)  of  Pub.  L.  No.  101- 
624  identifies  that  not  more  than  10%  of  the 
funds  appropriated  for  this  program  may  be 
applied  to  the  acquisition  and  installation  of 
nonexpendable  equipment. 

(d)  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

(e)  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified. 

(f)  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  project  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

(g)  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

(h)  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  on  a  separate  sheet  of  paper 
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attached  to  the  budget.  This  applies  to 
revised  budgets,  as  the  item(s)  and 
dollar  amount(s)  may  change.  Examples 
may  include  space  rental  at  remote 
locations,  subcontractual  costs,  and 
charges  for  consulting  services. 
Applicants  are  encouraged  to  consult 
the  "Instructions  for  Completing  the 
Agricultural  Telecommunications 
Program  Budget,"  for  detailed  guidance 
relating  to  this  budget  category. 

(i)  Indirect  Costs.  If  requested,  the 
current  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used,  indirect  costs  may  not 
exceed  the  negotiated  rate.  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amount  in  lieu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA. 

B.  Matching  Funds 

(1)  Proposals  must  include  written 
verifiGation  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  the  dollar  amount  of  the  cash 
donation;  and  (5)  a  statement  that  the 
donor  will  pay  the  cash  contribution 
during  the  project  period;  an*  - 

(b)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  in-kind 
contribution;  and  (5)  a  statement  that 
the  donor  will  make  the  contribution 
during  the  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
follov.'ing  the  budget  form  and  any 
attachment  thereto.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 


(3)  Applicants  should  refer  to  OMB 
Circulars  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,"  and  A-122, 
"Cost  Principles  for  Non-Profit 
Organizations,"  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

8.  Current  and  Pending  Support.  All 
proposals  must  list  any  other  current 
public  or  private  support  (including  in- 
house  support)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  neai  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program. 

9.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  As 
outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing 
NEPA),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g.,  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)), 
pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  project  is  necessary;  therefore, 
the  National  Environmental  Policy  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  one  or  more  of  the 
categorical  exclusions.  Form  CSREES- 
1234  should  be  included  at  the  end  of 
the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity,  if  substantial 


controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 

Part  rV. — Submission  of  a  Proposal 

A.  What  to  Submit 

An  original  and  eight  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left  hand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

B.  Where  and  When  to  Submit 

Proposals  must  be  received  on  or 
before  August  4,  1997. 

Proposius  sent  by  First  Class  mail 
must  be  sent  to  the  following  address: 
Proposal  Services  Unit,  Grants 

Management  Branch,  Office  of 

Extramural  Programs,  Cooperative 

State  Research,  Education,  and 

Extension  Service 
U.S.  Department  of  Agriculture,  STOP 

2245,  1400  Independence  Avenue, 

S.W.,  Washington.  DC.  20250-2245, 

Telephone:  (202)  401-5048. 

Propbsals  that  are  delivered  by 
Express  mail,  courier  service,  or  by 
hand  must  be  submitted  to  the  follovnog 
address  (note  that  the  zip  code  differs 
from  that  shown  above):  Proposal 
Services  Unit,  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Room  303;  Aerospace 
Center;  901  D  Street  SW.;  Washington, 
DC  20024.  Telephone:  (202)  401-5048. 

Part  V. — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

1.  All  proposals  will  be 
acknowledged. 

2.  Each  proposal  will  be  evaluated  in 
a  two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
requirements  as  set  forth  in  this 
solicitation.  Proposals  that  meet  these 
requirements  will  be  technically 
evaluated  by  a  peer  review  panel  using 
the  criteria  identified  in  the  annual 
solicitation,  as  appropriate.  Each 
proposal  will  be  judged  on  its  own 
merits. 

3.  Final  decisions  will  be  made  by 
USDA  based  upon  the  individual  views 
of  the  panel  members  and  consideration 
of  other  factors,  including  the  budget 
limitation. 

B.  Evaluation  Criteria 

The  maximum  score  a  proposal  can 
receive  is  100  points.  The  peer  review 
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panel  will  be  selected  and  organized  to 
provide  maximum  expertise  and 
objective  judgment  in  the  evaluation  of 
proposals.  In  the  event  the  number  of 
proposals  accepted  exceed  dollars 
available,  proposals  will  be  ranked  and 
support  levels  will  be  recommended  by 
the  panel(s)  within  the  limitation  of 
total  funding  available  in  FY  1997.  The 
projects  will  be  judged  based  on  the 
following  criteria. 

1.  Program  Delivery 

(a)  Project  Need — 40  points. 
Did  the  proposal  describe  the 

background  and  situation  leading  to  the 
need  for  the  project?  Is  the  project  based 
on  a  need  articulated  by  an  audience,  or 
on  a  needs  assessment?  Are  the  targeted 
audience(s)  for  whom  the  project  will  be 
designed  described,  including  pertinent 
histor\'  identified  in  need, 
demographics,  and  expected  impact  on 
audience?  If  appropriate,  are 
methodology  and  results  of  needs 
assessment  described?  Did  the  proposal 
demonstrate  the  need  for  assistance 
under  this  Program,  including  a 
statement  of  financial  ability  or  inability 
to  otherwise  pursue  the  proposed 
program  and  the  impact  of  partic^ation 
in  this  Program  on  this  ability? 

(b)  Strategy — 40  points. 

(i)  Partnerships  and  Collaboration. 
Are  partnerships  and  collaborations 
fostered  through  this  project  described, 
including  expected  impact  and  benefit 
to  those  involved  such  as  learner, 
institution,  agency,  state,  and  nation?  Is 
there  evidence  that  partnerships  are  in 
place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project  and  are  examples  of  role  and 
interest  given,  including  joint  risk 
taking  and  shared  benefits?  Is  evidence 
provided  of  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area? 

(ii)  Alternative  Distance  Learning 
Technologies.  Does  the  proposal  include 
a  plan  for  the  development  and 
employment  of  alternative  distance 
learning  technologies  including,  but  not 
limited  to.  internet,  multimedia,  audio/ 
visual,  and  other  telecommunications 
technologies? 

(iii)  Inpnstructure.  Does  the  proposal 
include  a  framework  representing  both 
the  technological  and  human 
infrastructure  including,  but  not  limited 
to,  technical  trouble-shooting, 
scheduling  and  operation  management, 
and  lejirner  and  program  support?  Is 
there  evidence  of  learner  support 
including,  but  not  limited  to,  facilitation 
of  access,  accommodation  for  diversity 
in  special  needs  and  learning  styles,  and 


recognition  of  need  for  alternative 
modes  of  program  design  and  delivery? 

(iv)  Innovation.  Does  the  proposal 
describe  how  the  application  of  distance 
education/learning  delivery  identified 
in  the  project  is  innovative?  Are 
examples  provided  that  may  include, 
but  are  not  limited  to,  approaches  in 
reaching  audiences;  methods  of 
connectivity  and/or  interaction;  use  of 
existing  resources  with  innovations  in 
the  teaching/learning  transaction; 
entrepreneurial  approaches  to  distance 
education  delivery. 

(v)  Outreach  Plan.  Is  there  an 
outreach  plan  articulating  an  approach 
for  informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  and  Hndings 
from  the  project? 

(vi)  Evaluation  Plan.  Are  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the  project 
described?  Do  they  include  evaluating 
the  overall  effectiveness  of  program  in 
terms  of  teaching  and  learning,  behavior 
change/problem-solving,  immediate 
application,  meeting  learner  needs,  and/ 
or  potential  for  replication? 

(c)  Sustainability — 20  points. 

(i)  Project  Sustainability.  Does  the 
proposal  present  strong  evidence  of  the 
project's  ability  to  continue  and  grow 
after  receiving  the  funding?  Does  this 
evidence  include  replication  by  otfiers; 
continued  funding  other  than  from  this 
program,  or  opportunities  for  sale  of 
products;  and/ or  use  of  ideas  and  results 
of  project  by  others? 

(ii)  Cost/Benefit.  Does  the  proposal 
include  a  cost-benefit  analysis  of  the 
proposed  project,  including  comparison 
to  other  delivery  methods,  relative 
benefit  to  learner,  and  staffing  costs 
versus  benefits? 

2.  Innovative  Program  Development/ 
Production 

(a)  Project  Need — 30  points. 

(i)  Project  Need.  Does  the  proposal 
describe  the  background  and  situation 
leading  to  the  need  for  the  project?  Is 
the  project  based  on  a  need  articulated 
by  an  audience,  or  on  a  needs 
assessment?  Are  the  targeted 
audience(s)  for  whom  the  project  will  be 
designed  described,  including  pertinent 
history  identified  in  need, 
demographics,  and  expected  impact  on 
audience?  If  appropriate,  are 
methodology  and  results  of  needs 
assessment  described?  Did  the  proposal 
demonstrate  the  need  for  assistance 
under  this  program,  including  a 
statement  of  financial  ability  or  inability 
to  otherwise  pursue  the  proposed 
program  and  the  impact  of  participation 
in  this  Program  on  this  ability? 


(ii)  Innovation.  Does  the  proposal 
describe  how  the  application  of  distance 
education/learning  is  innovative?  Are 
examples  provided  that  may  include, 
but  are  not  limited  to,  approaches  in 
reaching  audiences;  methods  of 
connectivity  and/or  interaction;  use  of 
existing  resources  with  innovations  in 
the  teaching/learning  transaction; 
entrepreneurial  approaches  to  distance 
education? 

(b)  Strategy — 50  points. 

(i)  Strategy.  Does  the  proposal  make 
the  case  that  the  strategy  outlined  will 
accomplish  the  goals  and  meet  the 
need(s)  identified  in  part  one? 

(ii)  Instructional  Methodology/ 
Strategies.  Is  the  instructional/ 
educational  method  or  strategy  to  be 
implemented  explained,  including  its 
appropriateness  for  the  audience  and 
learning  environment?  Does  the 
explanation  demonstrate  knowledge  of 
how  people  learn  and/or  interact  in  a 
mediated  environment? 

(iii)  Evaluation  Plan.  Are  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the  project 
described?  Do  they  include  evaluating 
the  overall  effectiveness  of  the  Program 
in  terms  of  teaching  and  learning, 
behavior  change/problem-solving, 
immediate  application,  meeting  learner 
needs,  and/or  potential  for  replication? 

(iv)  Outreach  Plan.  Does  the  outreach 
plan  articulate  an  approach  for 
informing  others  about  positive  and 
negative  outcomes,  results,  lessons 
learned,  innovative  ideas,  and  findings 
from  the  project? 

(v)  Partnerships  and  Collaboration. 
Are  partnerships  and  collaborations 
fostered  through  this  project  described, 
including  expected  impact  and  benefit 
to  those  involved  such  as  learner, 
institution,  agency,  state,  and  nation?  Is 
there  evidence  that  partnerships  are  in 
place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project?  Are  examples  of  role  and 
interest  given  such  as  joint  risk  taking 
and  shared  benefits?  Is  evidence 
provided  of  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area? 

(c)  Sustainability — 20  points. 
Does  the  proposal  present  strong 

evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding.  Does  this  evidence  include 
replication  by  others;  continued  funding 
other  than  from  this  Program,  or 
opportunities  for  sale  of  products;  and/ 
or  use  of  ideas  and  results  of  project  by 
others? 
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3.  Capacity  Building 

(a)  Project  Need — 20  points. 
Did  the  proposal  describe  the 

background  and  situation  leading  to  the 
need  for  the  project?  Is  the  project  based 
on  a  need  articulated  by  an  audience,  or 
on  a  needs  assessment?  Are  the  targeted 
audience(s)  for  whom  the  project  will  be 
designed  described,  including  pertinent 
history  identified  in  terms  of  need, 
demographics,  and  expected  impact  on 
an  audience?  If  appropriate,  are  the 
methodology  and  results  of  needs 
assessment  described?  Did  the  applicant 
describe  how  the  capacity  built  will 
improve  program  production  or  program 
delivery?  Did  the  proposal  demonstrate 
the  need  for  assistance  under  this 
Program,  including  a  statement  of 
financial  ability  or  inability  to  otherwise 
pursrue  the  proposed  program  and  the 
impact  of  participation  in  this  Program 
on  this  ability? 

(b)  Strategy — 30  points. 

(i)  Capacity  Assessment.  Is  a  detailed 
assessment  of  capacity  or  a  fully 
developed  plan  for  assessing  capacity 
included?  Does  the  assessment  include 
faculty/staff  development;  support 
resources;  production/technical 
capability;  delivery  capability;  building 
learner  capacity? 

(ii)  Evaluation  Plan.  Are  both 
formative  and  summative  design  for 
evaluating  specific  aspects  of  the  project 
described?  Do  they  include  evaluating 
the  overall  effectiveness  of  the  Program 
in  terms  of  teaching  and  learning, 
behavior  change/problem-solving, 
immediate  application,  meeting  learner 
needs,  and/or  potential  for  replication? 

(iii)  Outreach.  Does  the  outreach  plan 
articulate  an  approach  for  informing 
others  about  positive  and  negative 
outcomes,  results,  lessons  learned, 
innovative  ideas,  and  findings  from  the 
project? 

(c)  Sustainability — 50  points. 

(i)  Sustainability.  Does  the  proposal 
present  strong  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding?  Does  this 
evidence  include  replication  by  others; 
continued  funding  other  than  from  this 
Program,  or  opportunities  for  sale  of 
products;  and/or  use  of  ideas  and  results 
of  project  by  others? 

(ii)  Institutional  Commitment.  Does 
the  proposal  discuss  the  institutional 
commitment  to  the  project?  Does  the 
proposal  substantiate  that  the 
institution(s)  attributes  a  priority  to  the 
project;  discuss  how  the  project  will 
contribute  to  the  achievement  of  the 
institution's(s')  long-term  (five-  to  ten- 
year)  goals;  explain  how  the  project  will 
help  satisfy  the  institution's(s')  high 
priority  objectives;  or  show  how  this 


project  is  linked  to  and  supported  by  the 
institution's(s')  strategic  plan? 

(iii)  Partnerships  and  Collaboration. 
Are  partnerships  and  collaborations 
fostered  through  this  project  described, 
including  expected  impact  and  benefit 
to  those  involved  such  as  learner, 
institution,  agency,  state,  and  nation?  Is 
there  evidence  that  partnerships  are  in 
place,  and  that  those  partners  have  a 
substantial  role  and  interest  in  the 
project?  Are  examples  of  role  and 
interest  given  including  joint  risk  taking 
and  shared  benefits?  Is  evidence 
provided  of  any  current  affiliations  with 
established  agricultural 
telecommunications  networks  that 
distribute  programs  to  a  wide 
geographical  area? 

Part  VI. — Supplementary  Information: 

A.  Access  to  Peer  Review  Information 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  (5  U.S.C.  552a).  and 
implementing  Departmental  and  other 
Federal  regulations.  Implementing 
Departmental  regulations  are  found  at  7 
CFRpart  1. 

B.  Grant  Awrards 

1 .  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  area  and 
under  the  procedures  set  forth  in  this 
solicitation.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  solicitation  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  assistance  regulations 
(parts  3015,  3016,  and  3019  of  7  CFR). 

2.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 


submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

3.  Grant  Award  Document  and  Notice  of 
Grant  Award 

(a)  The  grant  award  document  shall 
include,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  Project 
Director(s). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort. 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  during  the 
project  period. 

(7)  Legal  authority  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  project  funds  to  accomplish 
the  stated  purpose  of  the  grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  above. 

C.  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility 

The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
person,  institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Change  in  Project  Plans 

(a)  The  permissible  changes  by  the 
grantee,  project  director(s),  or  other  key 
project  personnel  in  the  approved 
project  grant  shall  be  limited  to  changes 
in  methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  project 
director(s)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 
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(b)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  die 
ADO  prior  to  effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers. 

3.  Changes  in  Project  Period 

The  project  period  may  be  extended 
by  CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

4.  Changes  in  Approved  Budget 

Changes  in  an  approved  budget  must 
be  requested  by  the  grantee  and 
approved  in  writing  by  the  ADO  prior 
to  instituting  such  changes  if  the 
revision  will  result  in  a  need  or  claim 
for  the  award  of  additional  funds  or 
involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 


principles,  Departmental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  part.  These 
include  but  are  not  limited  to: 

7  CFR  part  1— USDA  implementation 
of  the  Freedom  of  Information  Act. 

7  CFR  part  3— USDA  implementation 
of  OMB  Circular  A-129,  regarding  debt 
collection. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-21,  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  No.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  part  3017,  as  amended  by  61 
Federal  Register  250,  January  4, 1996 — 
USDA  implementation  of 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 


Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3051— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions. 

7  CFR  part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  ^ 

29  U.S.C.  794  (section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
Part  15B  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Other  Conditions 

The  Department  may,  with  respect  to 
any  grant,  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when,  in  the  Department's  judgment, 
such  condidons  are  necessary  to  assure 
or  protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Done  at  Washington,  DC.,  on  this  29th  day 
of  May.  1997. 
George  Cooper, 

Deputy  Administrator,  Partnerships, 
Cooperative  State  Research,  Education,  and 
Extension  Sendee. 

(FR  Doc.  97-14586  Filed  6-3-97;  8:45  am) 
BILUNG  COOE  3410-22-P 
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Title  3— 

The  President 


Presidentiai  Documents 


Presidential  Determination  No.  97-24  of  May  23,  1997 

Waiver  of  Statutory  Restrictions  To  Permit  Assistance  to 
Turkey 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  (b)  of  section  6201  of  the  Foreign  Assistance  Act 
of  1961,  as  amended,  I  hereby  determine  that  it  is  in  the  national  security 
interest  of  the  United  States  that  assistance  be  furnished  to  Turkey  without 
regard  to  the  restriction  in  subsection  (a)  of  section  6201. 

You  are  authorized  and  directed  to  transmit  this  determination  and  justifica- 
tion to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXrtl  i^'fUOA  ^ytKMjdrQKts 


THE  WHITE  HOUSE, 
Washington,  May  23,  1997. 
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Memorandum    of   Justification    Regarding    Determination    Under    Section 
6201  of  the  Foreign  Assistance  Act  of  1961,  as  Amended 


fFR  Doc.  97-14762 
Filed  6-3-97:  8:45  ami 
Billing  Code  4710-10-M 


The  Administration  fully  supports  the  goal  of  maintaining  open  humanitarian 
aid  corridors  and  has  actively  worked  through  diplomatic  channels  to  encour- 
age the  speedy  and  efficient  flow  of  humanitarian  goods.  The  application 
of  section  6201  requires  a  careful  consideration  of  the  circumstances  in 
each  case.  This  is  particularly  true  with  respect  to  Turkey. 

Strong  feelings  of  ethnic  kinship  exist  between  the  Turks  and  Azerbaijanis, 
and  the  Turkish  government  has  resisted  public  pressures  to  become  directly 
involved  in  the  Nagorno-Karabakh  conflict.  Until  March,  1993,  Turkey  per- 
mitted U.S.  humanitarian  and  other  non-military  shipments  destined  for 
Yerevan  to  transit  Turkish  territory  in  response  to  the  grave  situation  in 
Armenia.  However,  Turkey  closed  its  land  borders  to  Armenia  in  1993 
when  local  Armenian  forces  seized  large  areas  of  Azerbaijan  despite  UN 
Security  Council  resolutions  calling  for  the  withdrawal  of  all  occupying 
forces  and  cessation  of  hostilities. 

Since  1994,  Turkey  has  taken  several  unilateral  steps  to  improve  its  bilateral 
ties  with  Armenia  while  balancing  its  relations  with  Azerbaijan  and  support- 
ing the  OSCE's  Minsk  Group  talks  on  resolving  the  Nagorno-Karabakh  con- 
flict. Most  notably,  Turkey  reopened  an  air  corridor  to  Armenia  in  1995. 
In  another  positive  step,  in  March,  1996  Turkish  Prime  Minister  Yilmaz 
publicly  expressed  willingness  to  reopen  the  land  border  with  Armenia 
once  Armenia  and  Azerbaijan  agree  upon  a  statement  of  principles  for  a 
settlement  of  the  conflict.  Turkey's  land  border  with  Armenia,  however, 
remains  closed  for  the  present.  A  large  volume  of  assistance — mostly  food 
and  oil — as  well  as  an  increasing  volume  of  commercial  traffic  flow  by 
ship  through  the  Turkish  Straits  to  Georgian  ports  for  shipment  by  rail 
to  Armenia.  Should  the  border  be  reopened,  "we  are  likely  to  continue 
to  ship  most  assistance  to  Armenia  through  Georgia  to  take  advantage  of 
its  more  developed  rail  network. 

It  is  very  much  in  our  national  security  interests  not  to  terminate  U.S. 
assistance  programs  for  Turkey.  Such  a  termination  would  create  significant 
difficulties  in  our  bilateral  relations,  affecting  a  broad  range  of  national 
security  interests.  Such  a  termination  would  also  reduce  prospects  for  the 
successful  resolution  of  the  Nagorno-Karabakh  conflict. 

Turkey  is  at  the  nexus  of  a  number  of  issues  that  are  critical  for  the 
U.S.  on  the  Eurasian  continent:  securing  peace  in  the  Balkans,  advancing 
a  settlement  in  Cyprus  and  resolution  of  Aegean  issues,  containing  Iraq 
and  Iran,  bringing  stability  to  the  Caucasus,  implementing  the  CFE  treaty, 
addressing  the  future  of  NATO  and  bringing  Caspian  Basin  oil  to  the  West. 
Turkey  hosts  the  continuing  U.S.-led  coalition  effort  to  protect  the  Kurdish 
populations  of  northern  Iraq,  and  has  increasingly  important  and  useful 
relationships  with  Israel  and  the  moderate  Arab  states  of  the  Middle  East. 
Finally,  Turkey  is  important  for  U.S.  trade  and  investment,  and  has  been 
designated  as  one  of  the  ten  big  emerging  markets  for  U.S.  companies  by 
the  Department  of  Commerce. 

There  are  over  3,000  uniformed  military  and  civilian  DoD  personnel  (exclud- 
ing dependents)  stationed  in  Turkey,  a  democratic,  secular  nation  in  a  region 
with  weak  democratic  traditions,  and  widespread  political  instability. 
Incirlik,  the  easternmost  NATO  Air  Base,  and  other  NATO-dedicated  bases 
in  Turkey  are  essential  for  the  projection  of  U.S. /NATO  power  into  an 
unstable  region  having  critical  oil  resources.  Some  2,700  sorties  were  flown 
out  of  Incirlik  during  the  Gulf  War. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significaiice. 


RULES  GOING  INTO 
EFFECT  JUNE  4,  1997 

ii 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 

Endangered  fish  or  wildlife — 

Steller  sea  lions;  listing 
status  change; 
published  5-5-97 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Natural  gas  companies 
(Natural  Gas  Act): 

Export  or  import  of  natural 
gas;  applications  for 
autfiorization  to  construct, 
operate,  or  modify 
facilities;  putjiished  6-4-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 

Adjuvants,  pro(^x;tion  aids, 
and  sanitizers — 

Triisopropanolamine; 
putdished  6-4-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 

Optional  earned  income 
special  treatment  (1997 
and  1998  FYs);  published 
5-5-97 

TRANSPORTATION 
DEPARTMENT 

Nationti  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety  systenns: 

Occujant  crash  protection — 

CNW  restraint  systems; 
air  bag  warning  lat>el 
on  rear-facing  child 
seats;  nxxJification; 
published  6-4-97 

TREASURY  DEPARTMENT 

Customs  Service 

Financial  and  accounting 
procedures: 

Hartxr  maintenance  fee,  list 
of  ports  sut)|ect  to; 
update;  published  6-4-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  6-9-97; 
put)lished  4-10-97 
Millc  marketir>g  orders: 
New  Mexico-West  Texas; 
comments  due  by  6-12- 
97;  published  5-13-97 

Texas;  comments  due  by  6- 
12-97;  published  5-13-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Sliced  and  pre-paci<aged 
dry<ured  porl<  products; 
comments  due  by  6-13- 
97;  published  4-14-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Apples;  comments  due  by 

6-9-97;  published  5-8-97 
Totjacco;  comments  due  t)y 

6-12-97;  published  5-13- 

97 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Ham  with  natural  juices 
products;  use  of  tMnders; 
comments  due  by  6-9-97; 

put>lished  4-25-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Manne  mammals: 
Incidental  talcing — 
North  Atlantic  rigiit  whale, 
etc.;  take  reduction 
plan;  comments  due  by 
6-13-97;  published  5-23- 
97 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  and  trademark  cases: 
Fee  revisions;  comments 

due  by  6-11-97;  published 

5-7-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

LtqukJated  damages  and 
conrMT>ercial  sutxxmtracting 


plans;  policy  clarification; 
comments  due  by  6-10- 
97;  published  4-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Hazardous  air  pollutants  list; 
additions  and  deletions — 
Research  and 
development  facilities; 
comments  due  by  6-11- 
97;  published  5-12-97 
Air  pollution  control;  aircraft 
and  aircraft  engines: 
Commercial  aircraft  gas 
turtiine  engines  with  rated 
thrust  greater  than  26.7 
kilonewtons  (kN);  exhaust 
emission  standards; 
comments  due  by  6-9-97; 
put)lished  5-8-97 
Air  quality  implementation 
plans;  approval  and 
promuigatkjn;  vanous 
States: 

California;  comments  due  by 
6-13-97;  published  5-14- 
97 
Missouri;  comments  due  t>y 
6-13-97;  published  5-14- 
97 
Ohio;  comments  due  by  6- 
13-97;  published  5-14-97 
Air  quality  planning  purposes; 
designation  of  areas: 
Minnesota;  comments  due 
by  6-12-97;  published  5- 
13-97 
Hazardous  waste: 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrctkjns  for  newly 
hazardous  wastes; 
comments  due  by  6-9- 
97;  published  4-6-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  comnxxlities: 
Glyphosate;  comments  due 
by  6-10-97;  potdished  4- 
11-97 
Imazapyr;  comments  due  by 
6-9-97;  published  4-9-97 
Superfund  program: 
National  oil  and  fiazardous 
sut)stances  contingerx^y 
plan — 

National  priorities  list 
update;  comments  due 
by  6-13-97;  published 
5-14-97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Emptoyment  discnmination 
complaint  procedures  for 
previously  exempt  State 
andlocal  government 
empkjyees;  comments  due 
by  6-9-97;  published  4-10- 
97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Digital  audio  radio  service 
terrestrial  repeaters  or 
gap-fillers;  deploy nrient; 
comments  due  t)y  6-13- 
97;  published  5-2-97 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  t)y 
6-9-97;  published  4-28-97 

Florida;  comments  due  by 

6-9-97;  published  4-28-97 
Micfiigan;  comments  due  t}y 

6-9-97;  published  4-28-97 
Missouri;  comments  due  by 

6-9-97;  published  4-28-97 
Montar^;  comments  due  t>y 

6-9-97;  published  4-28-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

General  polcy: 
Minority  and  women 
outreach  program, 
contracting;  and 
individuals  with  disat)ilities 
outreach  program; 
comments  due  by  6-13- 
97;  published  4-14-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bank 
system: 
Housing  finance  and 

community  investment; 

mission  achievement; 

comments  due  t)y  6-9-97; 

putdished  5-9-97 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Thrift  savings  plan: 
Periodk;  participant 
statements;  definitions  and 
clarification;  comments 
due  by  6-9-97;  published 
5-9-97 
Vesting;  definitions  and 
ctanfication;  comments 
due  by  6-9-97;  published 
5-9-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

UqukJated  damages  arxf 
commercial  sut)contracting 
plans;  polcy  clarifcatton; 
comments  due  by  6-10- 
97;  published  4-11-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds,  and 

related  products: 

New  drug  applkations— 


Investigational  use; 
comments  due  by  6-9- 
97;  published  5-8-97 
Food  additives: 
1 ,3-txjtylene  glycol; 
comments  due  by  6-12- 
97;  published  5-13-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  Medicaid 
programs: 

Home  health  agencies — 
Outcome  and  assessment 
information  set  (OASIS) 
use  as  participation 
concStion;  comments 
due  by  6-9-97; 
published  3-10-97 
Medicare  arxj  medicaid 
programs: 

Home  health  agencies — 
Participation  conditions; 
comments  due  by  6-9- 
97;  published  3-10-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Health  care  programs;  fraud 
and  atxise: 

Health  Insurance  Portat)ility 
and  Accountabtlity  Act — 
Shared  Risk  Exception 
Negotiated  Rulemaking 
Committee;  intent  to 
establish  and  meetings; 
comments  due  by  6-9- 
97;  published  5-23-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bruneau  hot  springsnail; 
comnDents  due  by  6-9-97; 
published  3-25-97 
Flat-tailed  Horned  Lizard; 
comments  due  by  6-9-97; 
published  5-6-97 

JUSTICE  DEPARTMENT 

Privacy  Act;  impiementation; 

comments  due  by  6-13-97; 

published  5-14-97 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practices  and  procedures: 


Miscellaneous  amendnwnts; 
comments  due  by  6-9-97; 
published  4-9-97 

Whistiebiowing;  appeals  and 
stay  requests  of  personnel 
actions;  comments  due  by 
6-9-97;  published  4-9-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages  and 
commercial  subcontracting 
plans;  policy  clarification; 
comments  due  by  6-10- 
97;  published  4-11-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Credit  union  service 
organizations;  comments 
due  by  6-12-97;  published 
4-23-97 

Federal  credit  unions  bylaws 
and  Federal  credit  union 
starxJard  bylaw 
amerxJments;  revision; 
comments  due  by  6-12- 
97;  published  4-23-97 

NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protection; 
domestic  licensir>g  and 
related  regulatory  functions: 
Materials  licenses; 
environmental  reporting 
requirements,  comments 
due  by  6-13-97;  published 
5-14-97 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Market  research  evidence; 
foundational  requiren>ents 
clarified;  comments  due 
by  6-9-97;  put)lished  5-9- 
97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

China;  comments  due  by 
6-9-97;  published  5-9-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities: 


Open-end  management 
investment  companies; 
registration  form; 
comments  due  by  6-9-97; 
published  3-10-97 

Investinent  companies: 

Registered  investment 
company  name 
requirements;  comments 
due  by  6-9-97;  published 
3-10-97 

Securities: 
Open-end  management 
investment  companies; 
new  disclosure  option; 
comments  due  by  6-9-97; 
published  3-10-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules; 

Reduced  vertical  separation 
minimum  airspace 
operations;  U.S.-registered 
aircraft  requirements; 
comments  due  by  6-9-97; 
put)lished  4-9-97 

Airworthiness  directives: 

de  Havilland;  comments  due 
by  6-13-97;  published  3- 
31-97 

Airtxjs  Industrie;  comments 
due  by  6-12-97;  published 
5-1-97 

Jetstream  Aircraft  Ltd.; 
comments  due  by  6-13- 
97;  published  4-14-97 

Saab;  comments  due  by  6- 
9-97;  published  4-30-97 

Class  E  airspace;  comments 
due  by  6-9-97;  published  4- 
24-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety 
regulations: 

Parts  and  accessories 
necessary  for  safe 
operation — 

General  amerxJments; 
comments  due  by  6-13- 
97;  published  4-14-97 


TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Application  processing; 
comments  due  by  6-9-97; 
published  4-9-97 

Savings  associations: 

Federal  Mutual 
Associations — 

Incorporation, 
organization,  and 
conversion;  comments 
due  by  6-9-97; 
published  4-9-97 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  t}ills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availatite  online  at  http:// 
www.nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
put3lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
availatile  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  1650/P.L.  105-16 

To  authorize  the  President  to 
award  a  gokj  medal  on  behalf 
of  the  Congress  to  Mother 
Teresa  of  Cateutta  in 
recognition  of  her  outstanding 
and  enduring  contributions 
through  humanitarian  and 
charitable  activities,  and  for 
other  purposes.  (June  2, 
1997;  111  Stat.  35) 
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Regulations. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
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3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  June  17,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ck)de  of  Federal  Regulations  is  sold  by 
the  Supenntendent  o(  Documents.  Pnces  of 
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DEPARTMENT  Qf  AG'^iCUi,  ''UOfc 
Anrr.^   ana  Piani  neaifh  inbpecuon 

7CCR  p3^-  301 

iDockei  No,  9t>  -ifej  4] 

'moorled  ^ 't^  A  ■'    Approver! 
"  'eatrT'cnts 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  nile. 

SUMMARY:  We  are  amending  the 
imported  fire  ant  regulations  to  lengthen 
the  certification  period  for  containerized 
nursery  stock  treated  with  a  10  parts  per 
million  dosage  of  the  insecticide 
tefluthrin  in  its  granular  formulation 
and  to  remove  the  15  parts  per  million 
dosage  rate  for  granular  tefluthrin. 
These  changes  are  based  on  research 
shewing  that  a  10  parts  per  million 
dosage  of  granular  tefluthrin  is 
efficacious  for  18  months,  which  is  12 
months  longer  than  the  original 
certification  period  for  that  dosage  and 
6  months  longer  than  the  original 
certification  period  for  a  15  parts  per 
million  dosage.  Lengthening  the 
certification  period  for  the  10  parts  per 
million  dosage  and  removing  the  15 
parts  per  million  dosage  will  reduce  the 
amount  of  insecticide  used,  which  will 
reduce  the  costs  incurred  by  persons 
moving  containerized  nursery  stock 
interstate  from  areas  quarantined  for  the 
imported  fire  ant. 

f-OR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236,  (301)  734-5255;  or  E-mail: 
rmilberg@aphis.usda.gov. 


SUPPLFMrv-4«v   »<c -[-RATION: 
Background 

Imported  fire  ants,  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel,  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans.  The 
imported  fire  ant  feeds  on  crops  and 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery. 

The  regulations  in  "Subpart — 
Imported  Fire  Ant"  (7  CFR  301.81 
through  301.81-10,  referred  to  below  as 
the  regulations)  quarantine  infested 
States  or  infested  areas  within  States 
and  impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
from  those  quarantined  States  or  areas 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

In  a  proposed  rule  puolished  in  the 
Federal  Register  on  January  31,  1997 
(62  FR  4664-^666,  Docket  No.  96-063- 
3),  we  proposed  to  amend  the 
regulations  to  lengthen  the  certification 
period  for  containerized  nursery  stock 
treated  with  a  10  parts  per  million 
(ppm)  dosage  of  the  insecticide 
tefluthrin  in  its  granular  formulation 
and  to  remove  the  15  ppm  dosage  for 
granular  tefluthrin. 

We  solicited  comments  concerning 
the  proposed  rule  for  45  days  ending 
March  17, 1997.  We  received  3 
comments  by  that  date.  The  comments 
we  received  were  from  a  State 
agricultural  agency,  a  nursery  and 
landscape  industry  trade  organization, 
and  an  agricultural  products 
manufacturer.  One  commenter  strongly 
supported  the  proposed  rule,  while  the 
two  remaining  commenters  questioned 
the  accuracy  and  validity  of  the 
statistical  analysis  used  to  support  the 
proposed  lengthening  of  the 
certification  period  for  a  10  ppm  dosage 
of  granular  tefluthrin. 

One  of  the  two  commenters  who 
opposed  an  18-month  certification 
period  for  a  10  ppm  dosage  of  granular 
tefluthrin  stated  that  his  own  statistical 
analysis  of  the  raw  data  led  him  to 
conclude  that  a  10  ppm  dosage  rate  can 


be  expected  to  provide  protection  from 
fire  ant  infestation  for  only  13.4  months, 
rather  than  the  18  months  cited  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  second 
commenter  stated  that  APHIS  had 
utilized  a  flawed  regression  equation 
and  that  data  had  been  inappropriately 
omitted  from  the  regression  analysis; 
this  commenter  suggested  that  a  second 
analysis  be  conducted  that  included 
data  points  for  a  0  ppm  dosage  and  a 
regression  of  the  square  root  of  the 
dependent  variable  (months)  on  the  log 
of  the  dose  (ppm). 

We  continue  to  believe  that  the  testing 
and  analysis  conducted  by  APHIS  at  its 
Imported  Fire  Ant  Methods 
Development  Station  (IF AMDS)  in 
Gulfport,  MS,  were  properly  conducted 
and  support  our  conclusion  that 
granular  tefluthrin  incorporated  at  a 
dosage  rate  of  10  ppm  into  soil  or 
potting  media  for  containerized  nursery 
stock  is  efficacious  for  18  months. 
IF  AMDS  researchers  used  regression 
analysis  (SPSS  Inc.,  "SPSS/PC+™  Base 
System  User's  Guide:  Version  6," 
Chicago,  IL,  1992)  of  all  valid  data 
points  from  dozens  of  different  field 
trials  of  tefluthrin  conducted  between 
1988  and  1995.  That  regression  analysis 
indicated  that,  on  average,  18  months  of 
residual  activity  could  be  expected  from 
tefluthrin  at  a  dose  rate  of  10  ppm  based 
on  dry  weight  bulk  density  of  the 
potting  media. 

However,  because  two  of  the 
commenters  disputed  the  validity  of  the 
regression  analysis  used  to  supjMirt  the 
proposed  rule,  researchers  at  IFAMDS 
sought  to  corroborate  the  results  of  the 
regression  analysis  by  reevaluating  the 
data  from  the  tefluthrin  field  trials  using 
the  exact  same  method  that  was  used  to 
obtain  the  variable  dose  rate  schedule 
for  granular  bifenthrin,  another 
insecticidal  formulation  currently 
approved  for  use  in  the  imported  fire 
ant  program. 

Specifically,  the  IFAMDS  researchers 
used  simple  arithmetic  means  of  various 
data  points  from  a  variety  of  trials  to 
determine  the  average  residual  activity 
of  tefluthrin  at  various  dose  rates,  then 
averaged  all  data  from  the  trials  that 
included  a  10  ppm  dose  rate.  A 
compilation  of  the  data  collected  in 
those  trials  yielded  six  valid  data 
points— 12, 16, 16, 17,  20,  and  31 
months — that  were  used  to  arrive  at  an 
average  residual  activity  of  18.6  months 
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for  granular  tefluthrin  incorporated  in 
potting  media  at  a  10  ppm  dosage  rate. 

Both  our  original  regression  analysis 
and  the  subsequent  arithmetic  means 
analysis  indicated  that,  on  average,  18 
months  of  residual  activity  could  be 
expected  from  tefluthrin  at  a  dose  rate 
of  10  ppm.  We  recognize  that  the  18- 
month  certification  period  is  based  on 
an  average  and,  as  is  the  case  with  any 
average,  there  may  be  instances  in 
which  tefluthrin  incorporated  at  10  ppm 
may  not  provide  a  full  18  months  of 
residual  activity.  We  believe,  however, 
that  any  increased  risk  that  may  be 
present  in  such  instances  is  mitigated  by 
the  certification  requirements  and 
movement  restrictions  of  the 
regulations.  Additionally,  granular 
tefluthrin  is  approved  for  use  only  for 
the  treatment  of  containerized  nursery 
stock,  and  most  persons  moving 
containerized  nursery  stock  out  of  the 
regulated  areas  do  so  as  participants  in 
the  Imported-Fire- Ant-Free  Nursery 
program,  which  combines  the  control 
aspect  of  insecticidal  formulations  with 
detection,  exclusion,  and  enforcement 
provisions  in  order  to  prevent  the 
artificial  spread  of  the  imported  fire  ant. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  regulations  by 
lengthening  the  certification  period  for 
containerized  nursery  stock  treated  with 
a  10  ppm  dosage  of  granular  tefluthrin 
and  by  removing  the  1 5  ppm  dosage  rate 
for  granular  tefluthrin.  Lengthening  the 
certification  period  for  the  10  ppm 
dosage  and  removing  the  1 5  ppm  dosage 
will  reduce  the  amount  of  insecticide 
used,  which  will  reduce  the  costs 
inciured  by  persons  moving 
containerized  nursery  stock  interstate 
from  areas  quarantined  for  the  imported 
fire  ant. 

The  number  of  current  users  of 
granular  tefluthrin — and  the  number  of 
potential  new  users  that  may  result  fiom 
this  rule  change — is  not  known,  but 
most  are  assiuned  to  be  small  entities 
(wholesalers  of  nursery  stock  having 
fewer  than  100  employees,  and  retail 
nurseries  having  less  than  $5  million  in 
annual  revenue).  Several  thousand 
nursery  wholesalers  and  retailers  have 
signed  compliance  agreements  under 


the  imported  fire  ant  regulations,  but 
not  all  of  them  are  necessarily  shipping 
restricted  products  out  of  the  regulated 
areas  that  require  the  application  of 
granular  tefluthrin  or  alternative 
chemicals.  Moreover,  most  nurseries 
under  compliance  agreements  currently 
use  treatments  other  than  tefluthrin. 
Therefore,  it  is  difficult  to  estimate  how 
many  small  entities  will  be  affected  by 
this  rule  change,  but  they  may  number 
in  the  hundreds. 

Costs  for  most  users  of  granular 
tefluthrin  will  be  reduced  because  of  the 
increased  period  of  certification. 
Because  the  regulations  had  required  a 
dose  rate  of  15  ppm  for  a  certification 
period  of  0 — 12  months  and  a  dose  rate 
of  25  ppm  for  a  certification  period 
greater  than  12  months,  the  18-month 
certification  period  for  the  10  ppm  dose 
rate  wrill  residt  in  a  cost  savings  of  from 
33  to  60  percent  for  purchasers  of 
granular  tefluthrin  who  ship  their 
products  out  of  the  restricted  areas 
between  12  and  18  months  after 
treatment.  The  current  retail  price  of 
granular  tefluthrin  is  about  $4.00  per 
pound,  but  prices  can  vary  considerably 
depending  upon  whether  or  not  it  is 
purchased  in  bulk.  A  33  to  60  percent 
cost  savings  realized  by  applying 
tefliithhn  at  a  10  ppm  dose  rate  rather 
than  a  15  or  25  ppm  dose  rate  is 
expected  to  result  in  a  savings  of  about 
$1.33  to  $2.40  in  the  apphcation  of  one 
pound  of  granular  tefluthrin. 

We  do  not  anticipate  that  there  will  be 
a  significant  economic  impact  on  small 
entities  that  distribute  agricultural 
chemicals.  Distributors  of  agricultiu-al 
chemicals  are  diversified  businesses 
that  sell  a  wide  variety  of  chemicals, 
fertilizers,  and  other  farm  and  nursery 
suppUes.  We  also  do  not  expect  any 
significant  economic  impact  on  any 
other  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 


inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  301— DOMES 
NOTICES 


,jU&P<AMT|NF 


1 .  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd, 
150ee,  150ff,  161, 162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  part  301 ,  Subpart — Imported  Fire 
Ant,  in  the  appendix  to  the  subpart, 
paragraph  III.C.3.C.  is  amended  by 
revising  the  dosage  table  to  read  as 
follows: 

Subpart — Imported  Fire  Ant 


Appendix  to  Subpart  "Imported  Fire 
Ant" — Portion  of  "Imported  Fire  Ant 
Program  Manual"  ^ 

in.  Regulatory  Procedures 

•  •         *         •         • 

C  Approved  Treatments. 

•  •         •         •         • 

3.  Plants — Balled  or  in  Containers 

•  <k  *  •  • 

c.  Tefluthrin:  Granular  Formulation. 

***** 

Dosage-.  *  *  * 


Granular  tefluttmn  dosage 
(parts  per  million) 

Certification 
period  (monttw 
after  treatment) 

10  ppm 

25  ppm 

0-18nxxTths. 
Continuous. 

'  A  copy  of  the  entire  "Imported  Fire  Ant  Program 
Manual"  may  be  obtained  from  the  Animal  and 
Plant  Health  Inspection  Service,  Plant  Protection 
and  Quarantine.  Domestic  and  Emergency 
Operations,  4700  River  Road  Unit  134.  Riverdale. 
Maryland  20737-1236. 


UMI 
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Done  in  Washington,  DC,  this  30th  day  of 
May  1997. 

Donald  W.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Dog  97-14725  Filed  5-4-97;  8:45  ami 

BILUNG  CODE  34m  :«  ^ 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  ana  Atmospheric 
Admirisrratior 


15  CFR  Pan  9C2 


50  CF^  Pan  285 


pocket  No  9606-6226-7124.03  I.D. 
111396*^ 

RIN  0Ma-AJO4 

Atlantic  Tuna  Fisheries,  Heguiator>' 
Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amend^the  regulations 
governing  the  Atlantic  tuna  fisheries  to: 
Divide  the  large  school-small  medium 
size  class  quota  and  the  large  medium- 
giant  quotas  of  Atlantic  bluefin  tima 
(ABT)  Angling  category  into  north  and 
south  regional  subquotas;  establish  a 
new  tuna  permit  program  to  provide  for 
category  changes,  annual  renewals,  and 
the  collection  of  fees;  require  self- 
reporting  for  ABT  landed  under  the 
Anglit^  category;  prohibit  the  retention 
of  ABT  less  than  the  large  medium  size 
class  by  vessels  permitted  in  the  General 
category;  and  prohibit  fishing  for  ABT 
by  persons  aboard  vessels  permitted  in 
the  General  category  on  designated 
restricted-fishing  days.  The  regulatory 
amendments  are  necessary  to  achieve 
domestic  management  objectives  for  the 
AUantic  tima  fisheries. 
DATES-  Fffective  June  16,  1997. 
ADDRESSES:  Copies  of  supporting 
documents,  including  an  Environmental 
Assessment  and  Regulatory  Impact 
Review  (EA/RIR),  are  available  from, 
Rebecca  Lent,  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl).  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  2091Q-3282. 

Comments  regarding  the  collection-of- 
information  requirement  contained  in 
this  rule  should  be  sent  to  Rebecca  Lent, 
Chief,  Highly  Migratory  Species 
Division  and  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget 


(0MB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

FO«  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347. 

s.^o  tMEN'ftPv  imformatiON:  The 
Atlantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atlantic 
Tunas  Convention  Act  (ATCA).  ATCA 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  implement  regulations  as 
may  be  necessary  to  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  tunas  (ICCAT).  The  authority  to 
implement  ICCAT  recommendations 
has  been  delegated  bom  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

Background  information  about  the 
need  for  revisions  to  Atlantic  tunas 
fishery  regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (62  FR 
9726,  March  4,  1997)  and  is  not 
repeated  here.  These  regulatory  changes 
will  improve  NMFS'  ability  to  achieve 
domestic  management  objectives  for  the 
Atlantic  tima  fisheries. 


RelatK 


Frop(>s«'ii  (J^nsolidahu 


The  regulatory  amendments 
contained  in  this  final  rule  were 
originally  written  to  be  consistent  with 
a  proposed  rule  consolidating  all 
regulations  pertaining  to  Atlantic  HMS 
under  50  CFR  part  630  (61  FR  57361, 
November  6,  1996).  A  final  rule 
consolidating  the  regulations  has  not  yet 
been  issued.  Thus,  for  the  Atlantic  tunas 
regulations  contained  in  this  final  rule 
to  be  effective  prior  to  the  consolidation, 
they  must  be  written  to  conform  with 
existing  text  at  50  CFR  part  285.  The 
regulatory  amendments  contained  in 
this  final  rule  will  eventually  be 
incorporated  into  the  final  consolidated 
regulations  at  50  CFR  part  630.  Copies 
of  the  proposed  consolidation  rule  may 
be  obtained  by  writing  (see  ADDRESSES) 
or  cal'  r.u  '"•       "tact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Angling  Category 

In  this  final  rule,  the  large  school- 
small  medium  and  large  mediiun-giant 
ABT  Angling  category  quotas  are 
subdivided,  allocating  53  percent  of 
landings  to  the  northern  region  and  47 
percent  to  the  southern  region. 
Subdividing  the  quotas  serves  to 
minimize  impacts  on  northern  fisheries 
and  increases  the  temporal  and 
geographic  scope  of  scientific 
monitoring.  The  effect  of  this  measure 
has  been  included  in  the  proposed  ABT 
1997  quota  specifications  (62  FR  19296, 
April  21.  1997). 


General  Category 

This  final  rule  prohibits  persons 
aboard  vessels  permitted  in  the  General 
category  from  retaining  ABT  less  than 
the  large  medium  size  class.  This  action 
effectively  separates  the  commercial  and 
recreational  fisheries,  with  the 
exception  of  charter/headboats.  Anglers 
aboard  vessels  permitted  in  the  Charter/ 
Headboat  category  may  collectively  fish 
under  either  the  daily  Angling  category 
limits  or  the  daily  General  category  limit 
as  applicable  on  that  day.  The  size 
category  of  the  first  ABT  retained  or 
possessed  will  determine  the  fishing 
category  of  the  vessel,  and  the 
applicahle  catch  limits,  for  that  day. 
This  action  will  not  be  effective  imtil 
1998  to  provide  time  for  all  vessel 
owners  to  change  permit  categories. 

Additionally,  this  rule  prohibits 
persons  aboard  vessels  permitted  in  the 
General  category  from  fishing  for, 
catching,  retaining,  or  landing  large 
medium  or  giant  ABT  on  designated 
restricted-fishing  days.  As  explained 
below,  the  prohibition  has  been 
modified  from  the  proposed  nde,  which 
would  have  prohibited  all  fishing  for 
any  fish  species  on  restricted  fishing 
days.  Fee-paying  anglers  aboard  vessels 
permitted  in  the  Charter/Headboat 
category  may  fish  only  under  the 
Angling  category  rules  on  designated 
restricted- fishing  days. 

Permits  and  Catch  Reportiiig 

This  rule  revises  the  Atlantic  tunas 
permit  and  reporting  program  to  provide 
for  annual  permit  renewals,  collection 
of  fees,  and  mandatory  reporting  for 
ABT  landed  under  the  Angling  category. 
Under  the  new  permit  systmn,  reissued 
1997  tima  permits  are  required  for  all 
permit  holders,  regardless  of  the  date  of 
expiration  indicated  on  current  permits. 
Vessel  owners  holding  valid  Atlantic 
Tunas  permits  issued  prior  to  January  1, 
1997  must  obtain  a  renewal  permit 
through  the  automated  system  by 
September  1, 1997  and  may  fish  under 
the  old  permit  only  until  that  date. 

Beginning  in  calendar  year  1997,  a  fee 
is  assessed  to  recover  the  administrative 
costs  of  p>ermit  issuance.  The  permit  fee 
has  been  established  according  to  the 
NOAA  schedule  for  recovery  of 
administrative  costs.  All  new  permit 
applications,  renewals  and  requests  for 
category  changes  must  be  made  under 
the  automated  system.  Recorded 
information  and  instructions  on  the 
automated  permit  system  can  be 
obtained  by  phone  (toU-free,  1-888- 
USA-TUNA)  or  over  the  internet 
(http://www.usatuna.com). 

The  automated  system  implemented 
for  the  permit  program  will  also  provide 
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for  automated  catch  reporting  by 
telephone.  Angling,  Charter/Headboat, 
and  General  category  permit  holders 
will  be  notified  of  applicable  reporting 
procedures  for  1997.  Additional       , 
reporting  procedures  under 
consideration  in  cooperation  with 
individual  states  may  involve  catch 
reports  by  tagging  fish,  using  punch 
cards  or  requiring  fish  to  be  reported  at 
designated  check-in  stations. 
Improvements  in  quota  monitoring  are 
necessary  to  meet  ICCAT  obligations 
and  domestic  management  objectives. 

Finally,  this  rule  revises  the 
provisions  for  tag  and  release  fishing  for 
ABT.  Current  regulations  allow  for  catch 
and  release  fishing  for  ABT  after  fishery 
closures  provided  that  fish  are  tagged 
and  that  NMFS-approved  tagging  kits 
are  on  board  the  participating  vessel. 
This  rule  would  restrict  such  catch-and- 
release  activity  to  persons  aboard 
vessels  permitted  in  the  Atlantic  tuna 
fisheries.  Requiring  vessel  permits  in 
addition  to  tagging  kits  recognizes  that 
these  situations  are  in  fact  directed 
fisheries  for  ABT,  and  facilitates 
enforcement  of  ABT  regulations  and 
collection  of  catch  and  effort 
information. 

Changes  From  the  Proposed  Rule 

Based  on  consideration  of  comments 
received,  several  changes  were  made  to 
the  proposed  rule.  The  prohibition  on 
fishing  by  persons  aboard  vessels 
permitted  in  the  General  category  on 
designated  restricted-fishing  days  has 
been  redefined  to  prohibit  fishing  for 
ABT  only,  as  opposed  to  restricting  all 
fishing  activity  for  any  species.  Because 
a  considerable  number  of  General 
category  permit  holders  have  already 
renewed  permits  that  expired  in  the  first 
quarter  of  1997,  and  a  significant 
number  of  these  vessel  owners  may 
elect  to  switch  to  the  Angling  category 
under  the  new  catch  limit  rules,  the 
prohibition  on  retaining  small  ABT  by 
General  category  vessels  is  delayed  until 
lanuary  1,  1998.  However,  this  delay  in 
effectiveness  does  not  apply  to  the 
prohibition  on  fishing  for  or  retention  of 
ABT  by  persons  aboard  General  category 
vessels  on  restricted-fishing  days. 
Finally,  the  proposed  prohibition  on  the 
use  of  £iircraft  to  assist  fishing  vessel 
operators  in  the  location  and  capture  of 
ABT,  with  the  exception  of  purse  seine 
vessels,  is  still  under  consideration  by 
NMFS  and  is  not  addressed  by  this 
action. 

NMFS  issued  an  interim  final  rule  (62 
FR  27518,  May  20,  1997)  to  suspend,  for 
1997  only,  the  deadline  for  Atlantic 
tunas  permit  category  changes  in  order 
to  provide  vessel  owners  the 
opportiuiity  to  consider  changes  after 


the  effective  dates  of  the  1997  final  rules 
and  quota  specifications.  Vessel  owners 
will  be  notified  of  the  last  date  to  effect 
permit  category  changes  after  all 
relevant  final  rules  are  issued. 

Comments  and  Responses 

NMFS  conducted  four  public  hearings 
on  the  proposed  rule  and  received 
written  and  oral  comments  over  a  30- 
day  comment  period.  Responses  to 
major  comments  are  provided  below. 

North  and  South  Regional  Subquotas 

Comment:  Many  fishery  participants 
expressed  concern  that  hirther  division 
of  the  Angling  category  size  classes 
amounts  to  the  creation  of  a  "new" 
fishery  (the  Hatteras  winter  ABT 
fishery). 

Response:  ABT  catch  has  been 
occurring  off  North  Carolina  for  many 
years,  although  more  intensely  over  the 
past  few  years,  and  the  fishery  provides 
an  excellent  opportunity  for  expanding 
the  scientific  monitoring  of  ABT 
through  intensive  tagging  and  sampling 
programs.  Subdividing  the  quota  serves 
to  minimize  impacts  on  northern 
fisheries  and  increases  the  scope  of 
scientific  monitoring  both  in  time  and 
location. 

Comment:  North  Carolina  charterbcat 
operators  requested  that  a  portion  of  the 
Angling  quota  be  set  aside  for  the 
Hatteras  fishery. 

Response:  Due  to  the  difficulty  of 
monitoring  small  area  subquotas  in  a 
precise  and  timely  manner,  and  the 
problem  of  accounting  for  underharvest 
or  overharvest  if  initial  catch  projections 
are  later  found  to  be  inaccurate,  NMFS 
rejected  the  option  of  separate  quotas  for 
each  state  or  small  area.  Instead,  NMFS 
has  divided  the  large  school-small 
medium  and  large  medium-giant  size 
class  Angling  category  quotas  into  North 
and  South  regional  subquotas  as  was 
done  in  1992  for  school  bluefin. 

New  Permit  Program 

Comment:  Some  commenters  opposed 
annual  permitting  and  the  requirement 
to  renew  old  permits  that  have  not  yet 
expired. 

Response:  Annual  permitting  is  a  key 
element  in  improving  the  monitoring  of 
the  ABT  recreational  fishery  as  well  as 
the  commercial  component.  An  accurate 
permit  database  is  an  integral  pari  of 
NMFS"  commitment  to  improve  ABT 
catch  monitoring. 

Comment:  Numerous  comments  were 
received  in  opposition  to  the  permit  fee. 
Some  stated  that  the  money  should  be 
used  to  fund  tuna  management  as  is 
done  with  other  fish  and  wildlife  permit 
fees. 


Response:  Administrative  cost 
recovery  is  NOAA  policy  and  the  fee  is 
calculated  to  recover  the  costs  of  the 
automated  permit  and  reporting  system. 
Under  current  law,  these  funds  cannot 
be  dedicated  to  NMFS  programs  but 
must  be  deposited  into  the  General 
Fund  of  the  United  States  Treasury. 

Comment:  The  Director  of  the  New 
Jersey  Division  of  Fish,  Game,  and 
Wildlife  submitted  a  comment 
questioning  NMFS'  authority  to  require 
an  $18  license  for  recreational  Atlantic 
tuna  fishing  on  the  basis  that  this  action 
would  preclude  state  efforts  to 
implement  a  license  system  in  territorial 
waters. 

Response:  NMFS  is  authorized  to 
charge  fees  for  permits  issued  to 
participants  in  fisheries  conducted  in 
the  U.S.  exclusive  economic  zone. 
Following  the  procediues  set  forth 
under  section  971g(d)  of  ATCA,  the 
Assistant  Administrator  (AA) 
determined  that  provisions  of  50  CFR 
part  285  apply  within  the  territorial  sea 
of  Atlantic  coast  and  Gulf  of  Mexico 
States,  including  New  Jersey 
(§  285.1(d)).  Each  State  was  notified  of 
this  determination  and  afforded  the 
opportunity  foi*a  public  hearing.  Should 
any  State  implement  a  permit  system 
that  adequately  provides  for  ABT  quota 
monitoring,  NMFS  could  consider 
exempting  those  licensees  from  the 
federal  permit  requirement. 

Self-Reporting 

Comment:  Several  commenters 
expressed  reservations  on  the 
effectiveness  of  self-reporting  systems. 
Others  stated  that  it  is  redundant  with 
the  current  Large  Pelagic  Survey  (LPS) 
and  charter/headboat  logbooks.  Some 
commenters  believe  that  there  will  be 
no  incentive  for  anglers  to  report  their 
catch. 

Response:  A  call-in  system  is  a  logical 
extension  of  the  new  automated 
permitting  system  and  redundancy  with 
the  LPS  (estimated  at  20  percent 
overlap)  is  necessary  for  validation  of 
catch  reports.  Duplication  with  logbooks 
is  unavoidable,  since  those  reporting 
requirements  are  derived  from  other 
FMPs  and  are  not  universal  or  timely 
relative  to  tuna  catch  monitoring.  NMFS 
is  currently  working  with  the  states 
under  the  Adantic  Coast  Cooperative 
Statistics  Program  to  reduce  duplication 
of  reporting  programs. 

Comment:  While  the  recreational 
constituency  has  expressed  support  for 
self-reporting  systems,  some  are 
concerned  that  other  methods  (e.g.,  tags, 
cards,  check-in  stations)  are  not  being 
tested  and  that  without  pilot  studies  a 
"buy-in"  by  rank-and-file  anglers  will 
be  impossible. 


UMI 


Federal  Register  /  Vol.  62,  No.  108  /  Thursday,  June  5,  1997  /  Rules  and  Regulations         30743 


Response:  In  responding  to 
constituent  concerns  regariding  the 
eccuracy  of  ABT  catch  monitoring  and 
premature  closures,  the  telephone 
reporting  system  is  the  most  expedient 
solution  for  1997.  NMFS,  in 
consultation  with  the  Atlantic  Tunas 
Advisory  Panel  to  be  formed  under  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  may  consider  other  options  based 
on  the  results  of  the  1997  fishing  season 
telephone  reports. 

General  Category  Prohibitions 

Comment:  Opposition  to  the  no- 
fishing  definition  of  a  restricted  day  was 
nearly  universal.  Many  General  category 
tuna  permit  holders  participate  in  other 
commercial  fisheries,  and  it  was  argued 
that  this  proposal  would  have  a 
significant  adverse  economic  impact 
when  considering  effort  controls  already 
in  effect  for  other  commercial  fisheries. 

Response:  NMFS  agrees  that  the 
proposal  to  prohibit  all  fishing  would 
preclude  fishing  for  other  species  on 
restricted-fishing  days.  Therefore,  the 
regulation  has  been  modified  to  allow 
fishing  on  other  species  from  General 
category  vessels  on  restricted  days,  but 
to  prohibit  catch-and-release  fishing  for 
ABT  or  the  retention  of  ABT  on 
restricted  days.  This  absolute 
prohibition  on  retention  of  ABT  is 
necessary  to  effectively  enforce 
restricted-fishing  days  as  well  as 
closures. 

Comment:  Some  fishery  participants, 
particularly  those  from  the  Mid-Atlantic 
area,  objected  to  the  prohibition  on 
retention  of  small  ABT  by  General 
category  vessels.  Fishermen  in  some 
areas  alternately  target  large  or  small 
ABT  depending  on  weather  conditions 
and  availability  of  fish. 

Response:  Allowing  fishing  for  school 
ABT  makes  enforcement  of  General 
category  rules,  particularly  restricted- 
fishing  days  and  daily  catch  limits, 
more  difficult  and  has  diminished  the 
effectiveness  of  the  effort  controls.  In 
addition,  it  is  difficult  to  monitor  the 
Angling  category  quota  when  General 
category  vessels  are  included  in  the 
sample  frame  for  the  telephone  and 
dockside  surveys.  Separation  of  the  two 
fishing  categories  is  necessary  to 
address  these  concerns  about  quota 
monitoring  and  effective  effort  controls. 
Giant  ABT  could  still  be  landed  by 
Angling  category  vessels  under  the 
trophy  fish  subquota,  though  these  fish 
cannot  be  sold.  Additionally,  Charter/ 
Headboat  operators  will  be  allowed  to 
target  either  school  ABT  or  commercial 
size  classes,  reflecting  the  particular 
needs  of  these  enterprises.  Due  to 
concern  for  vessel  owners  who  may 


have  already  renewed  permits  for  1997 
but  would  consider  a  different  category 
under  these  rules,  the  effective  date  of 
this  measure  will  be  delayed  imtil  1998. 

Classification 

Under  NOAA  Administrative  Order 
205-11,  7.01.  dated  December  17,  1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Federal  Register  to  the  AA. 

This  rule  is  published  under  the 
authority  of  ATCA.  16  U.S.C.  971  et  seq. 
The  AA  has  determined  that  the 
regulations  in  this  final  rule  are 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

NMFS  prepared  an  EA  for  this  final 
rule  with  a  finding  of  no  significant 
impact  on  the  human  environment  In 
addition,  an  RIR  was  prepared  with  a 
finding  of  no  significant  impact.  The 
Assistant  General  Counsel  for 
Legislation  and  Regiilation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  division  of  the  Angling  category 
ABT  quota  into  regional  subquotas. 
changes  in  the  Atlantic  tunas  permitting 
program,  establishment  of  an  Angling 
category  self-reporting  system,  and 
prohibition  on  fishing  for  ABT  and  on 
retention  of  ABT  under  73  inches  by 
vessels  permitted  in  the  General 
category,  as  established  by  this  final 
rule,  are  measures  that  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  businesses.  No 
comments  were  received  that  changed 
the  basis  for  the  certification.  Therefore, 
no  Regulatory  Flexibility  Analysis  was 
prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  f>erson  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  Control  Number. 

This  final  rule  implements  new 
collections  and  restates  or  revises 
existing  collection-of-information 
requirements  subject  to  OMB  review 
imder  the  PRA.  Adantic  tuna  vessel 
permits  required  under  §  285.21(a)  had 
previously  been  approved  under  OMB 
Control  Number  0648-0202  and  were 
estimated  at  30  minutes  per  permit 


action.  Vessel  reporting  and 
recordkeeping  requirements  for 
commercial  vessels  under  §  285.54  are 
currently  approved  for  swordfish  and 
shark  vessels  under  OMB  Control 
Number  064&-0016  and  are  estimated  at 
15  minutes  per  logbook  entry  and  16 
minutes  for  the  attachment  of  tally 
sheets.  Vessel  reporting  requirements 
for  Atlantic  tuna  vessels  permitted  in 
the  Angling  category  are  currently 
approved  as  a  voluntary  collection 
under  OMB  Control  Number  0648-0052 
and  are  estimated  at  8  minutes  per 
telephone  interview  and  5  minutes  per 
dockside  interview. 

Although  these  permitting  and 
reporting  requirements  have  been 
approved  by  OMB  for  the  indicated 
fisheries,  this  rule  modifies  or  extends 
these  informadon  collections.  First,  the 
new  annual  permit  system  would 
require  reissuance  of  all  vessel  permits. 
NMFS  estimates  that  up  to  20,000 
permit  holders  may  be  affected  at  an 
estimated  6  minutes  per  phone  call.  The 
new  annual  permit  program  has  been 
approved  by  OMB  under  Control 
Number  0648-0327.  Second, 
commercial  tuna  vessel  operators  who 
do  not  otherwise  submit  logbooks  under 
swordfish  or  shark  fishery  requirements 
could  be  selected  for  the  pelagic  logbook 
reporting  program  under  OMB  Control 
Number  0648-0016.  Purse  seine, 
harpoon  or  handgear  vessels  could  be 
affected,  but  NMFS  must  first  develop  a 
statistical  sampling  program.  NMFS 
would  request  OMB  approval  prior  to 
selecting  vessels  from  these  categories. 
Finally,  ABT  catch  reporting  by 
recreational  anglers  will  be  conducted 
by  direct  phone  call  rather  than  by 
interview.  Catch  reports  are  estimated  at 
5  minutes  per  toll-free  phone  call.  While 
automated  catch  reporting  may  reduce 
the  burden  to  individual  respondents, 
the  direct  reporting  program,  when  fully 
implemented,  will  increase  the  number 
of  respondents.  The  direct  reporting 
program  has  been  approved  by  OMB 
under  Control  Number  0648-0328. 

NMFS  has  determined  that  there  is 
good  cause  to  waive  partially  the  30-day 
delay  in  the  effective  date  normally 
required  by  section  553(d)  of  the 
Administrative  Procedure  Act.  Since  the 
Angling  category  fishery  is  underway, 
early  implementation  of  the  annual 
permitting  program  will  ensure  effective 
implementation  of  the  mandatory 
reporting  system,  enabling  NMFS  to 
monitor  the  ABT  Angling  category  catch 
and  effect  a  fair  distribution  of  fishing 
opportunities.  Implementation  of  the 
division  of  the  large  school-small 
medium  and  the  large  medium-giant 
size  class  quotas  of  ABT  will  improve 
scientific  data  collection  over  all  regions 
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and  the  entire  fishing  season.  Given 
NMFS'  ability  to  rapidly  communicate 
these  rule  changes  to  fishing  interests 
through  the  FAX  network  and  NOAA 
weather  radio,  a  14  day  notice  is 
deemed  sufficient. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Treaties. 

Dated:  May  30,  i997. 
Rolland  A.  Schminen, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  chapter  IX  and  50 
CFR  chapter  II  are  amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
0MB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b),  the  table, 
is  amended  by  removing  in  the  left 
colunm  under  50  CFR,  the  entries 
"285.21,"  "285.29,"  "285.53,"  and 
"285.54"  and  in  the  right  column,  in 
corresponding  positions,  the  control 
numbers  "-0202."  "-0239."  "0168," 
and  "-0239",  and  by  adding,  in 
numerical  order,  the  following  entries  to 
read  as  follows: 

§  902.1    0MB  control  numtwrs  assigned 
pursuant  to  ttw  Paperwork  Reduction  Act 

***** 

(b)*  •  * 


CFR  part  or  section 

wt>efe  the  information 

collection  requirement  is 

located 


Current  OMB  con- 
trol numt)er  (all 
numbers  begin 
with  0648-) 


50  CFR 


28521 


-0327. 


285.29  -0239  and  -0328. 


285.54  -0016. 


50  CFR  Chapter  I 


PART  285— ATLANTIC  TUNA 
FISHERIES 

3.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

4.  In  §  285.2.  the  definition  for 
"Restricted-fishing  day"  is  added  to 
read  as  follows: 

§285.2    Definitions. 

•  *         *         •         » 

Restricted-fishing  day  means  a  date, 
beginning  at  0001  hours  and  ending  at 
2400  hours,  after  the  commencement 
date  of  the  General  category  fishing 
season  and  before  the  effective  date  of 
fishery  closure  on  attaining  the  annual 
or  subperiod  quota,  designated  by  the 
Director  under  §285. 24(a)  upon  which 
no  fishing  for,  possession  or  retention  of 
Atlantic  bluefin  tuna  may  be  conducted 
by  persons  aboard  vessels  permitted  in 
the  Atlantic  tunas  General  category. 

•  •         *         •         • 

5.  In  §285.21.  paragraphs  (c),  (d),  (e). 
(g),  (k)  and  (1)  are  revised  to  read  as 
follows: 

§  285.21    Vessel  permits. 

***** 

(c)  Application  procedure.  A  vessel 
owner  applying  for  a  permit  under  this 
section  must  submit  a  completed  permit 
application  as  indicated  in  the 
application  instructions  at  least  30  days 
before  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(1)  Applicants  must  provide  all 
information  concerning  vessel,  gear 
used,  fishing  areas,  and  fisheries 
participation,  including  sworn 
statements  relative  to  income 
requirements  emd  permit  conditions,  as 
indicated  in  the  instructions  on  the 
application  form. 

(2)  Applicants  must  also  submit  a 
copy  of  the  official  state  registration  or 
United  States  Coast  Guard 
documentation,  charter/headboat 
license,  and,  if  a  boat  is  owned  by  a 
corporation  or  partnership,  the 
corporate  or  partnership  documents 
(copy  of  Certificate  of  Incorporation  and 
Articles  of  Association  or 
Incorporation),  along  with  the  names  of 
all  shareholders  owning  5  percent  or 
more  of  the  corporation's  stock. 

(3)  NMFS  may  require  the  applicant 
to  provide  documentation  supporting 
any  sworn  statements  required  under 
this  section  before  a  permit  is  issued  or 
to  substantiate  why  such  permit  should 
not  be  revoked  or  otherwise  sanctioned 
under  paragraph  (j)  of  this  section. 

(4)  Applicants  must  also  submit  any 
other  information  that  may  be  necessary 


for  the  issuance  or  administration  of  the 
permit,  as  requested  by  NMFS. 

(d)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  a  permit 
shall  be  issued  within  30  days  of  receipt 
of  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  reports,  information, 
sworn  statements  and  supporting 
documentation  have  been  received. 

(2)  The  applicant  will  be  notified  of 
any  deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  15  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(e)  Duration.  A  permit  issued  under 
this  section  remains  valid  until  it 
expires  or  is  suspended,  revoked,  or 
modified  pursuant  to  subpart  D  of  15 
CFR  part  904.  Permits  expire  on  the  date 
indicated  on  the  permit  or  when  any  of 
the  information  previously  submitted  on 
the  application  changes.  Permits  must 
be  renewed  upon  expiration.  Renewal  of 
permits  must  be  initiated  at  least  30 
days  before  the  expiration  date  to  avoid 
a  lapse  in  validity. 
***** 

(g)  Replacement.  Replacement 
permits  will  be  issued  when  requested 
by  the  owner  or  authorized 
representative.  A  request  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with 
paragraph  (k)  of  this  section,  may  be 
charged  for  issuance  of  the  replacement 
permit. 
•        *        •        •        * 

(k)  Fees.  NMFS  may  charge  a  fee  to 
recover  the  administrative  expenses  of 
permit  issuance.  The  amount  of  the  fee 
shall  be  determined,  at  least  biannually, 
in  accordance  with  the  procedures  of 
the  NOAA  Finance  Handbook,  available 
from  the  Director,  for  determining 
administrative  costs  of  each  special 
product  or  service.  The  fee  may  not 
exceed  such  costs  and  is  specified  with 
application  or  renewal  instructions.  The 
required  fee  must  accompany  each 
application  or  renewal.  Failure  to  pay 
the  fee  will  preclude  issuance  of  the 
permit. 

(1)  Change  in  application  information. 
Within  15  days  aher  any  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  vessel 
owner  must  report  the  change  by  phone 
(1-888-USA-TUNA)  or  internet  (http:// 
www.usatuna.com).  In  such  case,  a  new 
permit  will  be  issued  to  incorporate  the 
new  information.  For  certain 
informational  changes.  NMFS  may 
require  supporting  documentation 
before  a  new  permit  will  be  issued  or 
may  require  payment  of  an  additional 
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fee.  Permittees  will  be  notified  of  such 
requirements,  if  applicable,  when 
reporting  changes.  In  case  of  failure  to 
report  changes,  the  permit  shall  be  void 
as  of  the  sixteenth  day  after  a  change  in 
the  permit  information  should  have 
been  reported  as  found  in  an  action 
under  15  CFR  part  904. 
***** 

6.  In  §  285.24,  paragraph  (a)(1)  is 
revised,  the  phrase  "For  calendar  year 
1997,"  is  added  at  the  beginning  of 
paragraph  (a)(4),  and  paragraph  (e)  is 
revised  to  read  as  follows: 


^  'Ab 


--ate*"  ^rr.Jts 


(a)  General  category.  (1)  From  the  start 
of  each  fishing  year,  except  on 
designated  restricted-fishing  days,  only 
one  large  medium  or  giant  Atlantic 
bluefin  tuna  may  be  caught  and  landed 
per  day  from  a  vessel  for  which  a 
General  category  permit  has  been  issued 
imder  this  part.  On  designated 
restricted-fishing  days,  persons  aboard 
such  vessels  may  not  fish  for,  possess  or 
retain  Atlantic  bluefin  tima.  NMFS  will 
publish  in  the  Federal  Register  a 
schedule  of  designated  restricted-fishing 
days  applicable  for  that  fishing  season. 
***** 

(4)  For  calendar  year  1997,  *   *   * 

***** 

(e)  Charter/Headboat  category.  (1) 
Persons  aboard  vessels  for  which  a 
Qiarter/Headboat  category  permit  has 
been  issued  under  this  part  are  subject 
to  the  daily  catch  limit  in  effect  on  that 
day  for  school,  large  school,  and  small 
medium  ABT  applicable  to  the  Angling 
category  or  the  daily  catch  limit  in  effect 
on  that  day  for  large  medium  and  giant 
ABT  applicable  to  the  General  category. 
The  size  category  of  the  first  ABT 
retained  or  possessed  shall  determine 
the  fishing  category  applicable  to  the 
vessel  that  day.  Persons  aboard  the 
vessel  may  possess  ABT  in  an  amount 
not  to  exceed  a  single  day's  catch, 
regardless  of  the  length  of  the  trip,  as 
allowed  by  the  daily  catch  limit  in  effect 
on  that  day  for  the  Angling  or  General 
category,  as  applicable.  School,  large 
school,  and  small  medium  ABT  landed 
by  persons  aboard  Gharter/Headboat 
category  vessels  are  counted  against  the 
Angling  category  quota.  Large  medium 
and  giant  ABT  landed  by  persons 
aboard  Gharter/Headboat  category 
vessels  are  counted  against  the  General 
category  quota  if  landed  under 
paragraph  (a)(1)  of  this  section,  or  the 
Angling  category  quota,  if  landed  under 
paragraph  (d)(2)  of  this  section. 

(2)  When  commercial  fishing  by 
vessels  for  which  General  category 
permits  have  been  issued  under  this 
part  is  authorized,  except  when  fishing 


in  the  Gulf  of  Mexico,  operators  of 
vessels  for  which  a  Gharter/Headboat 
category  permit  has  been  issued  under 
this  part  are  subject  to  the  daily  catch 
limit  in  effect  for  the  General  category 
for  large  medium  or  giant  Atlantic 
bluefin  tuna  as  specified  in  paragraph 
(a)(1)  of  this  section.  Once  the 
applicable  catch  limit  for  large  mediiun 
or  giant  bluefin  tiuia  is  possessed  or 
retained  on  authorized  commercial 
fishing  days,  persons  aboard  vessels  for 
which  Charter/Headboat  category 
permits  have  been  issued  under  this 
part  must  cease  fishing  and  the  vessel 
must  proceed  to  port.  Large  medium  or 
giant  ABT  landed  under  this  paragraph 
(e)(2)  may  be  sold. 

(3)  When  the  General  category  fishery 
is  closed,  except  when  fishing  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  a  Charter/Headboat  category 
permit  has  been  issued  under  this  part 
are  subject  to  the  annual  vessel  limit 
and  reporting  requirement  for  non- 
commercial take  of  large  medium  or 
giant  Atlantic  bluefin  tvma  as  specified 
in  paragraph  (d)(2)  of  this  section.  Once 
the  applicable  catch  limit  for  large 
medium  or  giant  bluefin  tuna  is 
possessed  or  retained  under  the  Angling 
category  quota,  fishing  by  persons 
aboard  Charter/Headboat  category 
vessels  must  cease  and  the  vessel  must 
proceed  to  port. 

(4)  At  any  time  when  fishing  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  Charter/Headboat  category 
permits  have  been  issued  under  this 
part  may  not  fish  for,  catch,  retain  or 
possess  bluefin  tuna  except  that  large 
medium  and  giant  Atlantic  bluefin  tima 
taken  incidental  to  fishing  for  other 
species  may  be  retained  subject  to  the 
annual  vessel  limit  and  reporting 
requirement  for  non-commercial  take  of 
large  mediiun  or  giant  Atlantic  bluefin 
tima  as  specified  in  paragraph  {d)(2)  of 
this  section.  Once  the  applicable  catch 
limit  for  large  medii'm  or  giant  bluefin 
tuna  is  possessed  or  retained  under  the 
Angling  category  quota,  fishii  e  by 
persons  aboard  Charter/Headboat 
category  vessels  must  cease  and  the 
vessel  must  proceed  to  port. 

7.  In  §  285.27,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§285.27    "^--iQ  Hr.r  -f-.eas*;  ...'r>o?an». 

(a)  NotwiLastanaing  omer  provisions 
of  this  part,  a  person  aboard  a  vessel 
permitted  under  this  part,  other  than  a 
person  aboard  a  vessel  permitted  in  the 
General  category  on  a  designated 
restricted-fishing  day,  may  fish  for 
Atlantic  bluefin  tuna  under  a  tag  and 
release  program,  provided  the  person 
tags  all  Atlantic  bluefin  tuna  so  caught 


with  tags  issued  or  approved  by  NMFS 
under  this  section,  and  releases  and 
returns  such  fish  to  the  sea  immediately 
after  tagging  and  with  a  Tninimnm  of 
injury.  *  *  * 

8.  In  §  285.29,  the  heading  is  revised, 
the  introductory  text  is  removed,  the 
phrase  "Any  person  issued  a  dealer 
permit  under  §  285.28"  is  added  at  the 
beginning  of  paragraphs  (a),  (h) 
introductory  text,  (c)  and  (d),  and 
paragraph  (f)  is  added,  to  read  as 
follows: 

f  295.29    Recordkeeping  and  reporting. 

(a)  Any  person  issued  a  dealer  permit 
under  §  285.28  *  *   * 

(b)  Any  person  issued  a  dealer  permit 
under  §  285.28  *  *   * 

(c)  Any  person  issued  a  dealer  permit 
under  §  285.28  •   *   * 

(d)  Any  person  issued  a  dealer  permit 
under  §  285.28  *   *   * 

(f)  Begiiming  July  1, 1997  anglers  are 
required  to  report  directly  to  hfMFS  all 
ABT  landed  under  the  Angling  category 
quota.  Permittees  will  be  notified  by  the 
Director  of  the  applicable  reporting 
requirements  and  procedures. 
Alternative  reporting  procedures  may  be 
established  by  the  Director  in 
cooperation  with  the  states  and  may 
include  telephone,  dockside  or  mail 
surveys,  mail-in  or  phone-in  reports, 
tagging  programs,  or  mandatory  ABT 
check-in  stations.  A  statistically-based 
sample  of  the  Angling  category 
permittees  may  be  selected  for  these 
alternative  reporting  programs. 

9.  In  §  285.31,  paragraphs  (a)(4)  and 
(a)(37)  are  revised  and  paragraph  (a)(39) 
is  added  to  read  as  follows: 

§285.31    Prohibitions. 


(a)*  *  * 

(4)  Fish  for,  catch,  or  possess  or  retain 
Atlantic  bluefin  tuna  in  excess  of  the 
catch  limits  specified  in  §  285.24,  except 
that  fish  may  be  caught  and  released 
under  the  provisions  of  §  285.27. 

(37)  Fish  for,  catch,  possess,  or  retain 
any  Atlantic  bluefin  tuna  less  than  the 
large  medium  size  class  from  a  vessel 
other  than  one  issued  a  permit  for  the 
Angling  or  Charter/Headboat  categories 
under  §  285.21,  or  a  permit  for  the  Purse 
Seine  category  under  §  285.21  as 
authorized  under  §  285.23(d),  or,  for 
calendar  year  1997,  a  permit  for  the 
General  category  under  §  285.21. 
***** 

(39)  For  owners  or  operators  of 
General  category  permitted  vessels,  and 
persons  aboard  vessels  permitted  in  the 
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General  category  under  §  285.21,  to  fish 
for,  catch,  possess,  or  retain,  or  to 
attempt  to  fish  for,  catch,  possess,  or 
retain  Atlantic  bluefin  tuna  on 
designated  restricted-fishing  days. 
•        •        •         •         • 

10.  In  §  285.54,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  285.54    Vessel  recordkeeping  and 
reporting. 

(a)(1)  Logbooks.  If  selected  and  so 
notified  in  writing  by  the  Director,  the 
owner  and/or  operator  of  a  vessel  for 
which  a  permit  has  been  issued  under 
§  285.21  or  §  285.53,  must  ensure  that  a 
daily  logbook  form  is  maintained  of  the 
vessel's  fishing  effort,  catch,  and 
disposition  on  forms  available  from  the 
Science  and  Research  Director.  Such 
forms  must  be  submitted  to  the  Science 
and  Research  Director  postmarked  not 
later  than  the  seventh  day  after  sale  of 
the  fish  offloaded  from  a  trip.  If  no 
fishing  occurred  during  a  month,  a 
report  so  stating  must  be  submitted  in 
accordance  with  instructions  provided 
with  the  forms. 

(2)  Tally  sheets.  The  owner  and/or 
operator  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  285.21  or 
§  285.53,  and  who  is  required  to  submit 
a  logbook  under  paragraph  (a)(1)  of  this 
section,  must  ensiue  that  copies  of  tally 
sheets  are  submitted  for  all  fish 
offloaded  and  sold  after  a  fishing  trip. 
Each  tally  sheet  must  show  the  dealer  to 
whom  the  fish  were  transferred,  the  date 
they  were  transferred,  and  the  carcass 
weight  of  each  fish  for  which  individual 
carcass  weights  are  normally  recorded. 
For  species  not  individually  weighed, 
tally  sheets  must  record  total  weights  by 
market  category.  Copies  of  tally  sheets 
must  be  submitted  with  the  logbook 
forms  required  under  paragraph  (a)(1)  of 
this  section. 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

Regulation*  No.  4] 
a,N  ?<5Br_AE70 

-eoe' 1  Old-Age,  Survivors  and 
J  ?>ac     !y  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
&  ipi'3t;on  Dates  for  Several  Body 
Sy=;!e'^  wistings 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Social  Security 
Administration  (SSA)  adjudicates 
claims  at  the  third  step  of  its  sequential 
process  for  evaluating  disability  using 
the  Listing  of  Impairments  (the  listings) 
under  the  Social  Security  and 
supplemental  security  income  (SSI) 
programs.  This  rule  extends  the  dates  on 
which  several  body  system  listings  will 
no  longer  be  effective  cuid  makes  two 
related  nonsubstantive  technical 
changes.  We  have  made  no  revisions  to 
the  medical  criteria  in  these  listings; 
they  remain  the  same  as  they  now 
appear  in  the  Code  of  Federal 
Regulations.  These  extensions  will 
ensure  that  we  continue  to  have  medical 
evaluation  criteria  in  the  listings  to 
adjudicate  claims  for  disability  based  on 
impairments  in  these  body  systems  at 
step  three  of  our  sequential  evaluation 
process. 

EFFECTIVE  DATE:  This  regulation  is 
effective  June  5,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document — Richard  M.  Bresnick,  Legal 
Assistant,  Division  of  Regulations  and 
Rulings,  Social  Seciuity  Administration, 
6401  Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1758;  regarding 
eligibility  or  filing  for  benefits — our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  We  use 
the  listings  in  Appendix  1  (Listing  of 
Impairments)  to  subpart  P  of  part  404  at 
the  third  step  of  the  sequential 
evaluation  process  to  evaluate  claims 
filed  by  adults  and  individuals  under 
age  18  for  benefits  based  on  disability 
under  the  Social  Security  and  SSI 
programs.  The  listings  are  divided  into 
parts  A  and  B.  We  use  the  criteria  in 
part  A  to  evaluate  impairments  of 
adults.  We  use  the  criteria  in  part  B  first 
to  evaluate  impairments  of  individuals 
under  age  18.  If  those  criteria  do  not 
apply,  then  the  medical  criteria  in  part 
A  will  be  used. 

When  we  published  revised  listings  in 
1985  and  subsequenUy,  we  indicated 
that  medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  the 
listings  be  periodically  reviewed  and 
updated.  Accordingly,  we  established 
dates  ranging  ftx»m  3  to  8  years  on  which 
the  various  body  system  listings  would 
no  longer  be  effective  unless  extended 
by  the  Secretary  of  Health  and  Human 
Services  or  revised  and  promulgated 
again.  Effective  March  31,  1995,  the 
authority  to  issue  regulations  was 
transferred  to  the  Commissioner  of 
Social  Security  by  section  102  of  Public 
Law  103-296,  the  Social  Security 


Independence  and  Program 
Improvements  Act  of  1994. 

In  this  final  rule  we  are  extending  the 
dates  on  which  several  body  system 
listings  will  no  longer  be  effective  as 
follows: 

fune  7,  1999:  Musculoskeletal  System 
(1.00  and  101.00);  Hemic  and 
Lymphatic  System  (7.00  and  107.00); 
Skin  (8.00);  Endocrine  System  and 
Obesity  (9.00)  and  Endocrine  System 
(109.00);  and  Neoplastic  Diseases, 
Malignant  (13.00  and  113.00). 

August  27,  1999:  Mental  Disorders 
(12.00  and  112.00). 

December  6,  19i99:  Digestive  System 
(5.00  and  105.00)  and  Genito-Urinary 
System  (6.00  and  106.00). 

We  are  making  the  expiration  date  for 
the  adult  and  childhood  mental 
disorders  listings  the  same.  For  several 
years,  the  mental  disorders  listings  have 
been  the  only  body  system  listings  to 
have  different  expiration  dates  for  parts 
A  and  B.  We  are  now  making  this  body 
system  listing  consistent  widi  all  the 
others. 

We  last  extended  the  dates  on  which 
these  body  system  listings  would  no 
longer  be  effective  in  final  rules 
published  as  follows: 

December  6.  1993  (58  FR  64121): 
Digestive  System;  Genito-Urinary 
System;  Skin;  and  Endocrine  System 
and  Obesity  and  Endocrine  System. 

August  23.  1995  (60  FR  43709): 
Mental  Disorders  (12.00  only). 

December  6,  1995  (60  FR  62329): 
Hemic  and  Lymphatic  System;  Mental 
Disorders  (112.00  only);  and  Neoplastic 
Diseases,  Malignant. 

June  4,  1996  (61  FR  28046): 
Musculoskeletal  System. 

We  believe  that  the  requirements  in 
these  listings  are  still  valid  for  our 
program  purposes.  Specifically,  if  we 
find  that  an  individual  has  an 
impairment  that  meets  the  statutory 
duration  requirement  and  also  meets  or 
is  medically  or  functionally  equivalent 
in  severity  to  an  impairment  in  the 
listings,  we  will  find  that  the  individual 
is  disabled  at  the  third  step  of  the 
sequential  evaluation  process. 

We  also  are  making  two 
nonsubstantive  technical  changes  in  the 
listings.  First,  we  are  removing  the 
introductory  paragraph  at  the  beginning 
of  12.00  Mental  Disorders  because  it 
merely  repeats,  in  narrative  form,  the 
same  expiration  date  information 
contained  in  the  list  at  the  beginning  of 
appendix  1 .  No  other  body  system 
listing  contains  such  a  paragraph. 

Second,  in  the  list  of  oody  system 
listings  at  the  beginning  of  part  B  of 
appendix  1,  we  are  correcting  the  entry 
for  "112.00  Mental  and  Emotional 
Disorders"  to  "112.00  Mental 
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Disorders."  The  body  system  listing 
name  was  changed  in  the  final  rule 
published  on  December  12.  1990  (55  FR 
51208),  but  the  name  was  not  corrected 
in  this  list. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act.  42  U.S.C.  902(a)(5). 
as  amended  by  section  102  of  Public 
Law  103-296,  SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B).  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  only 
extends  the  dates  on  which  these  body 
system  listings  will  no  longer  be 
effective  and  makes  two  related 
nonsubstantive  technical  changes.  It 
makes  no  substantive  changes  to  the 
listings.  The  current  regulations 
expressly  provide  that  the  listings  may 
be  extended,  as  well  as  revised  and 
promulgated  again.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  this 
regulation  as  i  final  rule. 

In  addition,  we  find  good  cause  for 
disptensing  with  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  these  body 
system  listings.  However,  without  an 
extension  of  the  expiration  dates  for 
these  listings,  we  will  lack  regulatory 
guidelines  for  assessing  impairments  in 
these  body  systems  at  the  third  step  of 
the  sequential  evaluation  processes  after 
the  current  expiration  dates  of  the 
listings.  In  order  to  ensure  that  we 
continue  to  have  regulatory  criteria  for 
assessing  these  impairments  under  the 
listings,  we  find  that  it  is  in  the  public 
interest  to  make  this  rule  effective  upon 
publication. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

Rt^euJatory  Flexibility  Act 

A  e  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
ReUrement  Insurance;  96.004.  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

Dated:  May  29, 1997. 
John  }.  Callahan, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  peirt  404,  subpart  P,  chapter 
III  of  tide  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


PART4,.4-.rtDfc  = 
^UPV'VORS  AND  : 

nS<_  sakjC  F:  ^  '950 


A.  OLD-AGE, 
)  SABIUTY 
) 


Subpart  ►-— ;AmenQed] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c).  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405  (a),  (b),  and  (d)-{h).  4l6(i), 
421(a)  and  (i),  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193, 110 
Stat  2105,  2189. 

2.  Appendix  1  to  subpart  P  is 
amended  by  removing  item  14  of  the 
introductory  text  before  part  A, 
renumbering  items  15  and  16  as  items 
14  and  15,  and  revising  items  2,  6 
through  10, 13.  and  t^e  renumbered 
item  14  to  read  as  follows: 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 

»         *         •         •         » 

2.  Musculoskeletal  System  (1.00  and 
101.00):  June  7, 1999. 

***** 

6.  Digestive  System  (5.00  and  105.00): 
December  6,  1999. 

7.  Genito-Urinary  System  (6.00  and 
106.00):  December  6. 1999. 

8.  Hemic  and  Lymphatic  System  (7.00  and 
107.00):  June  7. 1999. 

9.  Skin  (8.00):  June  7, 1999. 


10.  Endocrine  System  and  Ot)esu>  (9.00; 
and  Endocrine  System  (109.00):  )une  7, 1999. 

***** 

13.  Mental  Disorders  (12.00  and  112.00): 
August  27, 1999. 

14.  Neoplastic  Diseases,  Malignant  (13.00 
and  113.00);  )une  7,  1999. 

*         •         •         *         • 

3.  Part  A  of  Appendix  l  to  subpart  P  is 
amended  by  removing  the  introductory 
paragraph  of  12.00  Mental  Disorders. 

4.  Part  B  of  Appendix  1  to  subpart  P  is 
amended  by  revising  the  entry  for  112.00  in 
the  list  at  the  beginning  of  part  B  to  read  as 
follows: 


S  112.00    Mental  Disorders 

*        *        •        *        • 

[FR  Doc.  97-14613  Filed  6-4-97;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-AD65 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Reliable 
Information  Which  Is  Currently 
Available  for  Determining  Bef>ertt 
Amounts  in  the  Supplemental  Security 
Income  Program 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Final  rules. 

SUMMARY:  The  Social  Security  Act  (the 
Act)  provides  that  if  the  Commissioner 
of  Social  Security  determines  that 
reliable  information  is  currentiy 
available  concerning  the  income  of  an 
individual,  the  Commissioner  may  use 
that  information  to  determine  an 
individual's  current  month's 
supplemental  security  income  (SSI) 
benefit  amount.  This  method  of 
determining  SSI  benefit  amounts  is  an 
exception  to  the  use  of  income  from  a 
prior  month,  known  as  retrospective 
monthly  accounting  (RMA).  These  rules 
provide  that  the  Commissioner,  in 
exercising  his  or  her  discretionary 
authority,  has  determined  that  no 
reliable  information  exists  which  is 
currentiy  available  for  determining  SSI 
benefit  amounts  for  a  current  month 
using  any  method  other  than  RMA. 
EFFECTIVE  DATE:  These  rules  are  effective 
July  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  D.  Lemer,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
(410)  965-1762  for  information  about 
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these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  the  orders  of  the 
United  States  District  Court  for  the 
Central  District  of  California  in  the  case 
oi  Newman,  et  al.  v.  Shalala,  No.  CV 
89-04028  SVW  (October  20. 1993),  and 
the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  in  Newman  v.  Chater. 
87  F.3d  358  (1996),  we  are  providing 
rules  concerning  reliable  information  for 
determining  benefits  in  the  SSI  program 
pursuant  to  section  1611(c)(4)  of  the 
Act.  A  different  district  court,  in  Gould 
V.  Sullivan.  819  F.  Supp.  685  (S.D.  Ohio 
1992),  ordered  us  to  propose  a  rule 
concerning  section  1611(c)(4)  of  the  Act. 
On  March  16.  1993,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  (58  FR  14191) 
with  a  correction  notice  published  in 
the  Federal  Register  (58  FR  26383)  on 
May  3,  1993.  The  NPRM  provided  60 
days  in  which  the  public  could 
comment  on  the  proposed  rules.  The 
district  court  in  Newman  also  ordered 
us  to  propose  a  rule  concerning  section 
1611(c)(4)  with  a  60-day  comment 
period.  The  Newman  district  court 
found  that  the  NPRM  we  published  in 
March  1993  complied  with  this  aspect 
of  the  order.  Fiuther,  the  Newman 
district  court  directed  us  to  publish  in 
the  Federal  Register  a  final  rule 
concerning  1611(c)(4).  In  these  cases, 
the  Commissioner  had  argued  that 
unless  he  identified  reliable  information 
which  is  currently  available  and  which 
he  intended  to  use  as  an  exception  to 
the  usual  RMA  rules,  the  publication  of 
regulations  is  not  necessary.  This 
position  was  upheld  on  July  27,  1994  by 
the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit  in  Gould  v.  Shalala.  30 
F.3d  714  (1994)  when  the  district  court's 
decision  was  reversed.  The  circuit  court 
agreed  that  the  publication  of 
regulations  is  not  necessary  under 
section  1611(c)(4)  of  the  Act.  However, 
on  June  25. 1996.  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
in  Newman  v.  Chater,  87  F.3d  358 
(1996),  afBrmed  the  district  court 
decision  directing  us  to  publish  a  final 
rule  in  the  Federal  Register.  In  light  of 
the  directive  in  Newman  to  publish  a 
final  rule,  we  are  publishing  these  rules 
explaining  that  we  have  determined  that 
no  reliable  information  exists  for 
determining  SSI  benefits.  The  NPRM 
which  was  published  pursuant  to  the 
district  court's  decision  in  Gould 
provided  60  days  in  which  the  public 
could  comment  on  the  proposed  rules. 
That  period  has  run,  and  we  have 


received  public  comments  to  which  we 
will  now  respond. 

Previously,  we  published  final 
regulations  on  November  26,  1985  (50 
FR  48563),  implementing  various 
provisions  in  section  1611(c)  of  the  Act. 
Section  1611(c)(1)  of  the  Act,  the  RMA 
provision,  provides  that  an  individual's 
eligibility  for  SSI  benefits  is  to  be 
determined  based  on  income,  resources, 
and  other  relevant  characteristics  from 
the  current  month.  The  SSI  benefit 
amount  for  a  month  is  to  be  determined 
on  the  basis  of  income  and  other 
characteristics  in  the  first  or,  if  the 
Commissioner  so  chooses,  the  second 
month  preceding  the  month  of 
eligibility.  The  final  regulations 
provided  that  generally  the  income  and 
other  characteristics  in  the  second 
month  preceding  the  month  of 
eligibility  are  to  be  used  for  determining 
the  amount  of  SSI  benefits. 

Section  1611(c)(3)  of  the  Act  provides 
that  an  increase  in  Social  Security  (title 
n)  benefits  over  the  amount  payable  for 
the  first  preceding  month,  or  at  the 
Commissioner's  election,  the  second 
preceding  month,  will  be  counted  in 
determining  the  amount  of  an  SSI 
benefit  for  the  first  month  or,  at  the 
Commissioner's  election,  the  second 
month  in  which  there  is  an  SSI  benefit 
increase  due  to  a  cost-of-living 
adjustment  (COLA)  made  under  section 
1617  of  the  Act.  The  final  regulations, 
published  November  26,  1985  (50  FR 
48563),  provided  for  counting  an 
increase  from  a  COLA  or  recomputation 
in  Social  Security  benefits  for  January 
and  February  as  income  in  the  month 
received  to  determine  the  SSI  benefit 
amounts  for  January  and  February. 

Section  1611(c)(4)(A)  of  the  Act 
provides  that  if  the  Commissioner 
determines,  at  his  or  her  discretion,  that 
reliable  information  is  currenUy 
available  about  an  individual's  income 
and  other  circumstances  for  a  month, 
the  Conunissioner,  at  his  or  her 
discretion,  may  determine  the  SSI 
benefit  amount  for  that  month  on  the 
basis  of  that  information  rather  than 
based  on  income  and  other 
characteristics  from  the  first  or  second 
prior  month  as  required  luider  RMA 
pursuant  to  section  1611(c)(1)  of  the 
Act.  This  is  known  as  the  "reliable 
information  exception"  to  the  RMA 
provision.  If  the  Commissioner 
determines  that  reliable  information  is 
currently  available  and  he  or  she  further 
determines  that  he  or  she  may  use  it  to 
affect  the  current  SSI  benefit  amount, 
section  1611(c)(4)(B)  requires  the 
Commissioner  to  issue  regulations 
prescribing  the  circumstances  in  which 
the  information  may  be  used  to 
determine  the  SSI  benefit  amount. 


However,  under  section  1611(c)(4),  the 
Commissioner,  at  his  or  her  discretion, 
may  continue  to  use  RMA  even  if  he  or 
she  identifies  reliable  information 
which  is  currentiy  available. 

With  respect  to  recipients,  the 
optional  computation  under  section 
1611(c)(4)(A)  of  the  Act  would,  in 
comparison  to  RMA,  be  advantageous  m 
some  circun:stances  and 
disadvantageous  in  others.  Consider,  for 
illustrative  purposes  only,  what  would 
happen  if  the  Commissioner  were  to 
determine  that  all  title  II  income 
information  is  reliable  and  currently 
'available  and  is  to  be  used  to  determine 
the  current  month's  benefit. 

Tide  n  income  above  $20  serves  to 
reduce  the  SSI  benefit  doUar-for-doUar. 
A  reduction  in  the  ongoing  tide  II 
benefit  amount  will  result  in  an  increase 
in  the  SSI  benefit,  and,  conversely,  an 
increase  in  the  tide  II  benefit  will  result 
in  a  reduction  in  the  SSI  benefit.  Under 
RMA,  the  effects  of  changes  in  tide  II 
income  other  than  COLA  or 
recomputation  increases  are  generally 
delayed  2  months.  For  example,  an  SSI 
recipient  who  is  receiving  tide  II 
mother's  benefits  and  whose  benefits 
terminate  because  she  no  longer  has  a 
child  in  her  care  would  continue  to 
receive  a  reduced  SSI  benefit  for  2 
months  after  the  termination  of  the  tide 
n  income.  Conversely,  an  SSI  recipient 
who  becomes  entitied  to  a  tide  II 
mother's  benefit  will  continue  to  receive 
an  unreduced  SSI  benefit  for  2  months 
after  the  tide  II  benefit  begins,  and  her 
SSI  benefit  would  not  be  reduced  until 
the  third  month  following  tide  11 
entitiement. 

Under  the  current  month  accounting 
approach,  tide  11  income  would  affect 
the  SSI  benefit  as  of  the  month  the 
income  is  received.  The  mother  whose 
tide  II  benefit  terminates  would  receive 
increased  SSI  in  the  month  following 
termination.  The  SSI  recipient  who 
subsequently  becomes  entided  to  a  tide 

11  benefit  would  have  her  SSI  benefit 
reduced  effective  with  the  month  she 
begins  receiving  the  title  11  benefit. 

Statistically  valid  sample  data 
indicate  that  using  current  month 
accounting  for  tide  II  income  would  be 
disadvantageous  to  more  SSI  recipients 
than  it  would  be  advantageous.  Of  the 
approximately  99,400  recipients  whose 
tide  II  income  started  or  stopped  in  the 

12  months  ending  with  June  1996  and 
who  continued  to  receive  SSI  benefits, 
78.3  percent  would  have  received  less 
in  total  SSI  benefits  under  current 
month  accounting  and  21.7  percent 
would  have  received  mqre.  Of  the 
approximately  131,000  recipients  whose 
countable  title  II  income  increased  or 
decreased  in  those  12  months  and  who 
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continued  to  receive  SSI  benefits,  71.3 
percent  would  have  received  less  in 
total  SSI  benefits  using  current  month 
accounting,  while  28.7  percent  would 
have  received  more. 

For  purposes  of  RMA,  we  are  defining 
"reliable  information"  in  these  final 
regulations  as  payment  information 
maintained  on  a  computer  system  of 
records  by  the  government  agency 
determining  the  payments  (e.g.. 
Department  of  Veterans  Affairs,  the 
Office  of  Personnel  Management  for 
Federal  civil  service  information,  and 
the  Railroad  Retirement  Board).  Because 
this  is  actual  payment  information 
which  is  verified  by  the  custodial 
agency,  it  is  correct  virtually  all  the 
time.  We  define  the  term  "currently 
available  information"  as  information 
that  is  available  to  the  Commissioner 
within  the  time  required  for  us  to 
compute  and  issue  a  correct  SSI  benefit 
for  the  month  the  information  is 
pertinent. 

When  we  published  the  regulations 
on  November  26, 1985  (50  FR  48563),  to 
reflect  various  provisions  of  section 
1611(c)  of  the  Act,  we  discussed  the 
section  1611(c)(4)  exception  (50  FR 
48565)  using  the  following  language: 

These  regulations  do  not  include  a  rule  to 
determine  a  current  month's  benefit  based  on 
reliable  information  which  is  currently 
available.  The  Secretary  has  this  matter 
under  consideration,  and  is  not  exercising 
this  authority  at  this  time. 

After  publication  of  the  final  rules,  we 
examined  information  regarding  other 
Federal  and  State  benefit  programs  to 
determine  whether  these  sources  could 
provide  us  reliable  information  which  is 
ciurently  available  to  be  used  for 
determining  SSI  benefit  amounts.  The 
following  explains  what  we  determined 
as  a  result  of  this  examination. 

We  maintain  computer  interfaces  only 
with  some  Federal  agencies,  such  as  the 
Department  of  Veterans  Affairs,  the 
Office  of  Personnel  Management  for 
Federal  civil  service  information,  and 
the  Railroad  Retirement  Board.  We 
receive  this  benefit  information  through 
computer  interface  after  these  other 
agencies  prepare  their  payment  tapes  for 
the  Treasury  Department  to  use  in 
issuing  benefit  checks  or  making 
electronic  deposits.  These  interfaces 
provide  us  with  information  with 
respect  to  income  and  other 
circumstances.  We  use  this  information 
to  maintain  and  update  the  SSI  records 
for  eligible  individuals. 

The  Privacy  Act.  5  U.S.C.  552a(p), 
requires  that  if  the  computer  match  data 
would  cause  SSA  to  take  an  adverse 
action  against  an  individual  (i.e.,  to 
reduce,  suspend,  terminate  or  deny 


payments),  SSA  must  notify  the 
individual  of  our  findings,  including  the 
data  and  their  source,  and  defer  the 
adverse  action  until  the  expiration  of 
any  time  period  established  for  the 
program  by  statute  or  regulation  for  the 
individual  to  respond  to  the  notice  (10 
days  in  the  SSI  program)  to  give  the 
individual  the  opportimity  to  challenge 
the  accuracy  of  the  data.  Because  of  the 
time  required  for  the  receipt  of  the  data 
and  individual  notification  and  appeal 
rights,  data  we  receive  from  these  other 
agencies  in  January,  for  example,  cannot 
adversely  affect  an  individual's  pajmient 
until  March  at  the  earliest.  Thus,  biased 
on  our  definition,  we  cannot  consider 
even  timely  computer  interface 
information  &om  other  agencies  to  be 
ciurently  available  for  determining  the 
SSI  benefit  amount. 

In  addition  to  the  computer  interfaces 
with  other  agencies,  we  maintain  a 
computer  interface  with  title  11  records 
within  SSA.  The  title  11  interface  does 
not  require  special  electronic  matching 
and  is  not  subject  to  the  Privacy  Act 
requirements  discussed  above.  Pursuant 
to  sections  1611(c)(2)  and  1611(c)(3),  we 
determine  the  SSI  benefit  amount  for  a 
month  based  on  certain  income  received 
in  that  month. 

However,  our  regulations  provide, 
based  on  Goldberg  versus  Kelly,  397 
U.S.  254  (1970),  that  before  SSA  can 
reduce,  suspend  or  terminate  an  SSI 
payment,  we  must  issue  a  wrritten  notice 
to  the  individual  informing  him  or  her 
of  the  event  and  providing  the 
opportunity  to  appeal.  If  an  adverse 
change  is  posted  on  an  SSI  claimant's 
record  after  the  10th  day  of  the  month, 
due  to  computer  system  constraints,  we 
are  unable  to  reduce  the  SSI  payment 
for  the  next  month.  This  creates  an 
overpayment  for  the  individual.  Because 
of  the  advance  notice  requirements  and 
systems  limitations,  only  changes 
posted  to  the  SSI  record  by  the  10th  of 
the  month  before  the  payment  month 
affect  the  payment.  Because  of  the 
various  increases  and  decreases  in  title 
II  benefits  occurring  throughout  the 
month,  approximately  one-half  of  the 
changes  are  posted  by  the  10th  of  the 
month  before  the  payment  month.  For 
the  other  one-half  of  the  cases  involving 
changes,  the  information  is  not 
currently  available  for  SSA's  system  to 
make  timely  changes  in  order  to  avoid 
causing  an  overpayment  or  an 
underpayment.  It  would  be  inequitable 
to  treat  title  II  income  differently  in  the 
computation  of  an  SSI  payment  based 
on  when  in  the  month  the  income  was 
received  because  such  differing 
treatment  could  lead  to  different  SSI 
benefit  amoimts  for  two  individuals 


with  identical  title  II  income  in  a 
particular  month. 

Based  on  the  foregoing  review  and 
examination  of  computer  interface 
information,  the  Commissioner  has 
determined  that  no  information  exists 
which  is  reliable  and  currently  available 
to  use  in  computing  SSI  benefit  amounts 
pursuant  to  section  1611(c)(4). 
Therefore,  the  regulations  explain  that 
the  Commissioner  is  exercising  his  or 
her  discretion  by  declining  to  determine 
the  SSI  benefit  amount  for  a  current 
month  using  a  method  other  than  RMA, 
as  allowed  under  section  1611(c)(4)  of 
the  Act. 

We  are  amending  §  416.420  to  define 
the  terms  "reliable  information"  and 
"ciurently  available  information"  and  to 
state  that  the  Commissioner  has 
determined  that  there  exists  no  reliable 
information  which  is  currently  available 
to  use  for  determining  SSI  benefit 
amounts  under  section  1611(c)(4). 

As  noted  above,  these  regulations 
were  published  in  the  Federal  Register 
(58  FR  14191)  on  March  16, 1993,  as  an 
NPRM  with  a  correction  notice 
published  in  the  Federal  Register  (58 
FR  26383)  on  May  3,  1993.  Interested 
individuals  were  given  60  days  to 
submit  comments.  Comments  were 
received  from  three  attorneys  in 
response  to  the  NPRM. 

Discussion  of  Comments 

A  summary  of  the  comments  and  our 
responses  follow.  For  ease  of  reference, 
we  have  grouped  the  comments 
according  to  the  issues  raised. 

Comment:  Two  commenters  disagreed 
with  our  definition  of  reliable,  which 
limits  reliable  information  to  benefit 
{>ayment  information  maintained  on  a 
computer-based  system  of  records  by 
the  government  agency  determining  the 
payments.  One  commenter  stated  that  in 
other  areas  we  make  determinations 
based  on  information  provided  by  the 
recipients.  Another  commenter  stated 
that  SSA  should  have  conducted  studies 
to  compare  the  accuracy  of  data 
received  by  electronic  tapes,  telephone, 
or  paper. 

Response:  These  commenters  ignore 
the  crucial  distinction  between  the  way 
information  is  used  under  normal  RMA 
processing  and  the  way  its  use  is 
contemplated  under  this  exception  to 
RMA.  Under  RMA.  SSA  generally  has 
two  months'  lead  time  to  verify  and 
process  reported  changes  in  income, 
including  information  provided  by 
recipients  and  claimants  before  such 
changes  affect  the  payment.  We  are 
required  to  verify  this  information  by 
section  1631(e)  of  the  Act.  Under  the 
exception  which  provides  for  current 
month  accounting,  such  changes  would 
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affect  the  payment  immediately,  with  no 
opportunity  for  prior  verification. 
Therefore,  application  of  more  stringent 
criteria  to  ensure  the  reliability  of  that 
information  is  appropriate. 

Because  the  data  would  be  applied 
immediately  to  the  computation  of 
benefit  amounts  without  additional 
verification,  necessary  components  of 
"reliability"  are  that  the  data  be 
obtained  from  the  original  source 
agency  and  that  it  be  obtained  in  such 
a  way  that  the  Conunissioner  can  be 
confident  that  no  alteration  has  taken 
place.  Also,  given  the  number  of  SSI 
recipients  for  which  we  must  calculate 
benefit  amounts  monthly,  and  the 
potential  for  frequent  fiuctuation  of 
benefit  payment  information,  a 
computerized  system  of  information  is 
the  most  accurate,  accessible  and 
efficient  system  for  purposes  of  large 
numbers  of  calculations.  These 
considerations  buttress  the  definition  of 
"reliable"  contained  in  the  NPRM  and 
demonstrate  its  reasonable,  not 
arbitrary,  nature. 

Comment:  Two  commenters  stated 
that  our  definition  of  "currently 
available"  is  flawed  because  it  ignores 
the  "reality"  of  how  benefit 
computations  are  made.  The 
commenters  correctly  note  that  many 
SSI  benefit  computations,  particularly 
those  which  result  from  a  recent 
application  for  SSI,  are  made  for 
payment  months  in  the  past  as  well  as 
current  payment  months.  Therefore,  the 
commenters  state,  reliable  information 
is  currently  available,  and  should  be 
used,  when  these  retroactive  benefit 
calculations  are  made. 

Response:  Were  we  to  adopt  this 
approach,  we  would  then  have  two 
different  sets  of  computation  rules 
depending  upon  whether  we  were 
computing  current  or  retroactive 
payments.  Consequently,  it  would  be 
possible  for  two  individuals  with 
identical  income  in  the  same  months  to 
be  due  different  benefit  amounts, 
depending  on  when  their  payments 
were  calculated.  Such  an  approach 
would  be  inequitable. 

Comment:  Addressing  specifically  the 
question  of  AFDC  income  (which  was 
processed  under  R\L\  rules  from  1982 
until  April  1988,  at  which  time 
Congress,  under  section  9106  of  Pub.  L. 
100-203,  specifically  mandated  current 
month  accounting  for  this  income),  one 
commenter  states  "  .  .  the 
Commi.«5  iuner  is  aware  that  the  AFDC 
income  ceases  as  a  matter  of  law  when 
the  recipient  becomes  eligible  for  SSI." 

Response:  Local  proceoures 
developed  in  various  States  and 
counties  to  meet  local  needs  and 
conditions  govern  the  interactions  of 


local  SSA  field  offices  and  the  State 
AFDC  agency  in  communicating  when 
SSI  is  to  begin  and  AFDC  is  to 
terminate.  The  State  AFDC  agency  must 
tell  SSA  when  the  AFDC  terminates. 
This  may  be  accomplished  via  written 
or  telephone  communication.  This  is 
not  a  fail-safe  process,  and  periodic 
reminder  items  have  been  issued  to  field 
offices  when  we  become  aware  of  errors. 
Therefore,  we  believe  that  this 
information  does  not  fit  our  definition 
of  "reliable"  or  "currently  available"  for 
purposes  of  a  procedure  of  current 
month  accounting  that  would  rely  upon 
fast,  accurate  transmission  of  data. 

Comment:  One  commenter  asserts 
that  the  proposed  rule  is  inconsistent 
with  SSA's  other  practices,  that  the 
terms  "reliable"  and  "currently 
available"  are  not  used  elsewhere  in  the 
regulations,  and  that  we  have  used  an 
unreasonably  constricted  sense  of  the 
concepts  which  the  terms  represent. 

Response:  Because  section  1611(c)(4) 
provides  an  exception  to  the  usual 
method  of  calculating  SSI  benefit 
amounts,  the  terminology  is  unique  to 
that  provision.  Therefore,  these  terms 
would  not  be  used  in  our  regulations 
other  than  in  a  regulation  concerning 
the  section  1611(c)(4)  exception  to 
RMA.  We  do  not  find  an  inconsistency 
between  the  proposed  rule  and  SSA's 
other  practices  as  the  reliable 
information  exception  to  RMA  is  not 
addressed  elsewhere  in  our  regulations. 
Finally,  for  the  reasons  we  explained  in 
responses  to  comments  discussed 
previously,  we  do  not  believe  we  have 
used  an  uiueasonably  constricted  sense 
of  the  concepts  of  "reliable"  and 
"current  available"  information. 

Comment:  One  conunenter  also 
questions  why,  if  current  month 
accounting  is  not  possible,  the 
Commissioner  does  not  implement  one- 
month  retrospective  accounting  under 
section  1611(c)(4). 

Response:  The  Commissioner  has 
discretion  to  use  one-month 
retrospective  accounting  under  section 
1611(c)(1)  and  would  not  need  to 
implement  section  1611(c)(4)  to  do  so. 

Comment:  One  commenter  discusses 
the  statistical  data  presented  in  the 
proposed  rule  as  it  pertains  to  the 
reliable  information  exception.  The 
commenter  states  that  this  information 
was  not  produced  during  the  course  of 
litigation,  including  cases  in  Ohio  and 
California,  regarding  section  1611(c)(4). 

Response:  While  the  statistical  data 
was  not  requested  by  any  of  the 
plaintiffs  in  the  various  lawsuits,  it  was 
presented  by  the  Government  in  the 
Newman  case.  Moreover,  this  statistical 
data  is  relevant  to  the  regulations 
process.  The  data  in  the  proposed  rule, 


as  well  as  the  updated  data  in  these  final 
rules,  indicates  the  treatment  of  title  II 
income  information  as  an  exception  to 
RMA  would  be  disadvantageous  to  more 
SSI  recipients  than  it  would  be 
advantageous.  Under  RMA,  changes  in 
the  SSI  benefit  due  to  changes  in 
countable  income  are  delayed  for  two 
months  (except  for  cost-of-living 
increases).  It  is  far  more  likely  that  an 
SSI  recipient  will  begin  receiving,  or 
have  an  increetse  in,  his  or  her  Social 
Security  benefit  (and  consequently 
would  receive  an  advantage  under  RMA 
rather  than  under  current  month 
accounting),  than  it  is  that  his  or  her 
Social  Security  benefit  will  terminate  or 
be  reduced. 

Comment:  One  commenter  states  that 
SSA,  by  not  implementing  this 
exception  to  RMA,  is  missing  an 
opportunity  to  improve  the  accounting 
system's  responsiveness  to  current  need. 

Response:  Congress'  intent  in 
instituting  RMA  was  to  reduce  the 
number  of  incorrect  payments  which 
were  being  made  under  the  previous 
method  of  quarterly  prospective 
accounting.  RMA  allows  for  income 
changes  that  are  reported  promptly  to  be 
taken  into  account  in  determining 
subsequent  payments  rather  than 
requiring  SSI  benefit  amounts  to  be 
determined  on  the  basis  of  income 
anticipated  by  the  recipient  in  the 
payment  month  under  a  current  month 
accounting  method.  Because  the  current 
month's  payment  is  computed  based  on 
income  from  two  months  ago,  if  that 
income  changes  there  is  obviously  a  lag 
in  adjustment  of  the  SSI  benefit  to  the 
new  income  level,  but  this  benefit 
calculation  process  generally  is  less 
prone  to  error.  If  Congress  had  intended 
instantaneous  benefit  adjustments  in 
any  substantial  manner  rather  than  as  a 
limited  discretionary  exception. 
Congress  would  have  enacted  current 
month  accounting. 

For  the  rea.sons  discussed  above,  we 
are  adopting  these  rules  essentially  as 
proposed. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  are  not  subject  to  OMB 
review. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  OMB  clearance. 


UMI 


Fe 
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Regulatory  Flexibility  Act 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

List  of  Subiects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  May  27, 1997. 
John  J.  Callahan, 

Acting  Commissioner  of  Social  Security. 

Subpart  D  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  416— {AMENDED] 

1.  The  authority  citation  for  subpart  D 
of  part  416  continues  to  read  as  follows: 

Autbority:  Sees.  702(a)(5),  1611(a),  (b),  (c), 
and  (e),  1612, 1617,  and  1631  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5).  1382(a),  (b), 
(c),  and  (e),  1382a,  1382f.  and  1383). 

2.  Section  416.420  is  amended  by 
revising  paragraph  (a)  and  redesignating 
paragraph  (c)  as  paragraph  (d)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

- '  c.  sro    Determination  of  benefits; 

.       HI     •       •     ■• 

(a)  General  rule.  We  use  the  amount 
of  your  countable  income  in  the  second 
month  prior  to  the  current  month  to 
determine  how  much  your  benefit 
amount  will  be  for  the  current  month. 
We  have  determined  that  no  reliable 
information  exists  which  is  currently 
available  to  compute  benefits  on  a 
current  basis  as  is  explained  in 
paragraph  (c)  of  this  section.  However, 
if  you  have  been  receiving  an  SSI 
benefit  and  receiving  a  Social  Security 
insurance  benefit  smd  the  latter  is 
increased  on  the  basis  of  the  cost-of- 
living  adjustment  or  because  your 
benefit  is  recomputed,  we  will  compute 
the  amount  of  your  SSI  benefit  for 
January,  the  month  of  an  SSI  benefit 
increase,  by  including  in  your  income 
the  amount  by  which  your  Social 
Security  benefit  in  January  exceeds  the 
amount  of  your  Social  Security  benefit 
in  November.  Similarly,  we  will 
compute  the  amount  of  your  SSI  benefit 
for  February  by  including  in  your 
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income  the  amount  by  which  your 
Social  Security  benefit  in  February 
exceeds  the  amount  of  your  Social 
Security  benefit  in  December. 

Example  1.  Mrs.  X's  benefit  amount  is 
being  determined  for  September  (the  current 
month).  Mrs.  X's  countable  income  in  July  is 
used  to  determine  the  benefit  amount  for 
September. 

Example  2.  Mr.  Y's  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  Mr.  Y  has  Social  Security  income  of 
SlOO  in  November,  $100  in  December,  and 
$105  in  January.  We  find  the  amount  by 
which  his  Social  Security  income  in  January 
exceeds  his  Social  Security  income  in 
November  ($5)  and  add  that  to  his  income  in 
November  to  determine  the  SSI  benefit 
amount  for  January. 

•  *         •         *         * 

(c)  Reliable  information  which  is 
currently  available  for  determining 
benefits.  The  Commissioner  has 
determined  that  no  reliable  information 
exists  which  is  currently  available  to 
use  in  determining  benefit  amounts. 

(1)  Reliable  information.  For  purposes 
of  this  section  "reliable  information" 
means  payment  information  that  is 
maintained  on  a  computer  system  of 
records  by  the  government  agency 
determining  the  payments  (e.g.. 
Department  of  Veterans  Affairs,  Office 
of  Personnel  Management  for  Federal 
civil  service  information  and  the 
Railroad  Retirement  Board). 

(2)  Currently  available  information. 
For  purposes  of  this  section  "currently 
available  information"  means 
information  that  is  available  at  such 
time  that  it  permits  us  to  compute  and 
issue  a  correct  benefit  for  the  month  the 
information  is  pertinent 

•  *         •         •         • 

(PR  Doc.  97-14614  Filed  6-4-97;  8:45  am] 
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DEPABTMENT  OF  HEALTH  AND 

HLMA^  St  s  VICES 

Food  and  Drug  Administration 

21  CFR  Part  184 
[Docket  No.  86G-0289] 

Substa^ce^  a*^'     e-    ib  jenerally 
Recognized  as  Sa^«^  Menhaden  Oil 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
menhaden  oil  is  generally  recognized  as 
safe  (GRAS)  as  a  direct  human  food 
ingredient  with  specific  limitations.  The 
agency  is  also  affirming  that  partially 


hydrogenated  menhaden  oil  with  an 
iodine  number  between  86  and  119  is 
GRAS  as  a  direct  human  food  ingredient 
with  no  limitation  other  than  current 
good  manufacturing  practice.  These 
actions  complete  the  agency's  response 
to  a  petition  filed  by  the  National  Fish 
Meal  and  Oil  Association. 

DATES:  Effective  June  5, 1997.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference,  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  of  certain 
publications  in  21  CFR  184.1472(a)(2), 
effective  June  5, 1997. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  200  C 
St.  SW..  Washington,  DC  20204,  202- 
418-3103. 

SUPPLEMENTARY  INFORMATION:  hi 

accordance  with  21  CFR  170.35,  the 
National  Fish  Meal  and  Oil  Association, 
2000  M  St.  NW.,  suite  580,  Washington, 
DC  20036  (current  address:  1525  Wilson 
Blvd.,  suite  500,  Arlington,  VA  22209), 
submitted  a  petition  (GRASP  6G0316) 
seeking  affirmation  that  menhaden  oil 
and  partially  hydrogenated  menhaden 
oil  are  GRAS  for  use  as  direct  human 
food  ingredients.  The  petition  included 
information  about  the  identity  of,  and 
manufacturing  processes  for,  menhaden 
oil  and  partially  hydrogenated 
menhaden  oil;  final  reports  and 
published  articles  of  long-term  flnimwl 
feeding  studies  vtrith  partially 
hydrogenated  menhaden  oil; 
information  about  the  history  of  human 
food  use  of  partially  hydrogenated 
menhaden  oil;  and  the  results  of  an 
extensive  search  of  the  published 
scientific  literatue  (encompassing  over 
2,600  articles)  with  respect  to  the  safety 
of  fish  oils  in  general. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
July  31,  1986  (51  FR  27461),  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  FDA's  Dockets 
Management  Branch.  FDA  received 
three  comments,  two  from 
manufacturers  and  one  from  a 
government  agency.  All  of  the 
comments  supported  the  affirmation  of 
GRAS  status  for  use  of  the  oils  in  food. 

FDA  affirmed  that  partially 
hydrogenated  menhaden  oil  (with  an 
iodine  number  not  more  than  85)  and 
fully  hydrogenated  menhaden  oil  are 
GRAS  in  the  Federal  Register  of 
September  15,  1989  (54  FR  38219). 
These  oils  were  affirmed  as  GRAS  based 
on  the  chemical  similarity  between 
these  oils  and  partially  hydrogenated 
common  edible  vegetable  oils,  and  on 
the  established  history  of  use  in  Europe 
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of  these  oils  in  margaxine  and 
shortening  (54  FR  38219  at  38222). 

Pending  further  evaluation,  the 
agency  deferred  its  decision  on 
menhaden  oil  that  has  not  been 
hydrogenated,  because  this  oil  contains 
high  levels  of  the  omega-3 
polyunsaturated  fatty  acids 
eicosapentaenoic  acid  (EPA)  and 
docosahexaenoic  acid  (DHA),  which  are 
known  to  have  physiologic  effects,  for 
example,  effects  on  blood  clotting  (54 
FR  38219).  The  agency's  evaluation  is 
now  complete. 

I.  Basis  for  GRAS  Status 

Under  section  201(s)  of  the  act  (21 
U.S.C.  321(s))  and  §  170.30  (21  CFR 
170.30),  general  recognition  of  safety 
may  be  based  only  on  the  views  of 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either:  (1)  Scientiffc 
procedures  or,  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  exp>erience  based  on  common 
use  in  food.  General  recognition  of 
safety  based  upon  scientific  procedures 
requires  the  same  quantity  and  quality 
of  scientific  evidence  as  is  required  to 
obtain  approval  of  a  food  additive  and 
ordinarily  is  to  be  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  The  petitioner 
relies  upon  scientific  procedures  to 
establish  that  menhaden  oil  is  GRAS, 
because  the  oil  has  no  history  of 
common  use  as  a  food  ingredient  prior 
to  1958. 

n.  Identity 

Menhaden  oil  is  a  refined  marine  oil 
that  is  derived  &om  menhaden  fish 
[Brevoortia  species).  It  consists 
primarily  of  triglycerides,  with  small 
amounts  of  monoglycerides  and 
diglycerides.  The  triglycerides  are  esters 
of  glycerol  and  fatty  acids  with  chains 
of  14  to  22  carbon  atoms.  Menhaden  oil 
differs  from  edible  vegetable  oils  and 
animal  fats  in  its  high  proportion  of 
polyunsaturated  fatty  acids  with  4,  5 
and  6  double  bonds  (about  25  percent). 
The  mean  percentages  for  these 
polyunsaturated  fatty  acids  in 
menhaden  oil  are  Cl8:4  (2.3  percent), 
C20:4  (2.0  percent),  C20:5  (13.1 
percent),  C22:5  (2.5  percent)  and  C22:6 
(6.7  percent).'  C20:5  and  C22:6  are  EPA 
and  DHA,  respectively,  and  are  the 
major  source  of  oinega-3  fatty  acids  from 
fish  oil.  (Omega-3  fatty  acids  refer  to 
fatty  acids  with  the  first  double  bond 


'  The  first  number  refers  to  the  total  number  of 
caibon  atoms  in  the  fatty  acid:  the  second  number 
refers  to  the  total  number  of  double  bonds. 


occurring  at  the  third  carbon  from  the 
methyl  (or  omega)  end  of  the  fatty  acid.) 
Menhaden  oil  also  contains  about  33 
percent  sat\u3ted  fatty  acids  and  about 
31  percent  monounsaturated  fatty  acids. 

m.  Manufacturing  Process 

Menhaden,  a  plankton-feeding  fish,  is 
harvested  commercially  from  the  Gulf  of 
Mexico  and  northward  along  the 
Atlantic  coast  of  the  United  States.  The 
fish  is  less  than  12  inches  long  and  less 
than  a  pound  in  weight.  To  produce 
menhaden  oil,  the  fish  is  cooked  whole 
at  about  96  "C  for  8  to  10  minutes  to 
coagulate  the  protein  and  rupture  the  fat 
cells.  The  cooked  fish  is  then  pressed 
and  the  liquid  is  centrifuged  to  sepeuate 
the  oil  and  aqueous  phases.  Crude  oil  is 
then  shipped  to  food  companies  for 
further  processing,  which  may  include 
storage  (winterization),  degumming, 
neutralization,  bleaching,  deodorization, 
and  hydrogenation. 

rV.  Previous  Evaluations 

Data  in  the  petition  indicate  that 
ingestion  of  EPA  and  DHA  from  fish  oils 
can  have  a  significant  effect  on  bleeding 
time  (the  time  taken  for  bleeding  from 
a  standardized  skin  wound  to  cease)  and 
other  physiological  effects,  as  discussed 
below.  Because  of  the  potential  safety 
concerns  raised  by  these  effects,  and 
because  there  are  no  food  oils  in  the 
food  supply  containing  significant 
amounts  of  EPA  and  DHA,  the  agency 
contracted  with  the  Mitre  Corp.  to 
perform  an  independent  analysis  of  the 
scientific  literature  on  the  safety  of 
menhaden  oil.  The  Mitre  Corp.  issued, 
in  April  1989,  a  report  entitled.  "Health 
Effects  of  Refined  Menhaden  Oil." 
(Copies  are  available  from  the  National 
Technical  Information  Service,  Order 
No.  PB89-182398,  price  code  A08.) 

The  report  stated  that: 

lain  increase  in  bleeding  time  is  the  only 
prominent  health  effect  observed  in  humans 
that  has  been  firmly  established  as  a 
consequence  of  fish  oil  ingestion.  This  effect 
has  been  reported  anecdotally  in  the  Eskimo 
|X>pulation  and  consistently  observed  in 
studies  of  healthy  human  subjects  with  a 
daily  intake  of  3  g  [grams]  of  omega-3  fatty 
acids.  The  magnitude  of  the  effect  at  this  low 
dose  is  not  a  cause  for  alarm,  but  a  lack  of 
systematic  dose-response  data  precludes 
prediction  of  the  seventy  of  the  effect  at 
higher  daily  intakes. 
(Pages  7-1  and  7-2  of  the  report.) 

In  addition,  the  Nutrition  Labeling 
and  Education  Act  of  1990  required 
FDA  to  evaluate  health  claims  for  10 
nutrient-disease  relationships,  including 
the  relationship  of  omega-3  fatty  acids « 
and  heart  disease.  The  agency  evaluated 
the  claim  that  consumption  of  omega-3 
fatty  acids  is  associated  with  a 
decreased  risk  of  coronary  heart  disease 


under  the  standeu-d  set  forth  in  section 
403(r)(3)  of  the  Federal  Food.  Drug,  and 
CosmeUc  Act  (21  U.S.C.  343(r)(3)): 
Whether,  based  on  the  totality  of 
publicly  available  scientific  evidence, 
there  is  significant  scientific  agreement, 
among  experts  qualified  by  scientific 
training  and  experience,  that  the  claim 
for  the  diet-disease  relationship  is 
supported  by  the  evidence.  In  the 
Federal  Register  of  January  6.  1993  (58 
FR  2682),  FDA  issued  a  final  rule 
announcing  its  decision  not  to  authorize 
a  health  claim  relating  to  an  association 
between  omega-3  fatty  acids  and  a 
decreased  risk  of  corotiary  heart  disease 
because  it  had  concluded  that  there  was 
not  significant  scientific  agreement 
among  experts  that  the  totality  of  the 
scientific  evidence  supported  the  claim. 
Because  the  focus  of  that  evaluation  was 
a  review  of  evidence  concerning  a 
possible  beneficial  effect  of  omega-3 
fatty  acids  on  the  heart,  a 
comprehensive  review  of  the  safety  of 
omega-3  fatty  acids  from  fish  oils  or 
other  sources  was  not  conducted. 
However,  in  the  health  claim  final  rule 
the  agency  did  discuss,  in  addition  to 
the  potential  health  benefit,  concerns 
over  possible  adverse  effects  of  fish  oils 
on  bleeding  time,  glycemic  control,  and 
low-density  lipoprotein  (LDL) 
cholesterol.  These  issues  are  discussed 
below. 

V.  Safety  Information 

A.  Bleeding  Time 

Increased  bleeding  time  has  been 
reported  in  many  studies  with  humans 
whose  diets  were  supplemented  with 
fish  oils.  FDA  stated  in  the  health  claim 
final  rule  that  the  importance  of  the 
increase  in  bleeding  time  reported  in 
many  studies  with  supplemental  fish 
oils  or  with  increased  fish  consumption 
is  not  clear  (58  FR  2682  at  2699). 
Further,  increases  in  bleeding  time  do 
not  correlate  with  clinically  significant 
bleeding,  and  there  are  debates 
regarding  the  clinical  significance  of  the 
increase  in  bleeding  time  (Ref.  1). 
However,  FDA  considers  excessive 
bleeding  to  be  a  safety  concern,  and  has 
examined  the  scientific  literature  for 
evidence  that  consumption  of  fish  oils 
may  contribute  to  excessive  bleeding. 

There  are  more  than  50  reports  in  the 
scieBtific  literatiue  on  fish  oils  that 
include  data  on  bleeding  time.  Several 
reports  described  the  absence  of  changes 
in  bleeding  time,  but  did  not  provide 
data.  A  few  studies  involving 
substantial  numbers  of  healthy  human 
subjects  indicated  that  there  was  no 
statistically  significant  increase  in 
bleeding  time  after  supplemental 
intiikes  of  EPA  and  DHA  from  fish  oils 
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in  daily  amounts  of  3.0  g  or  less  (Refis. 
3  through  6).  Other  studies  with  fewer 
humein  subjects,  but  in  which  the  total 
diet  was  carefully  controlled,  also 
revealed  that  daily  intakes  of  3.0  g  or 
less  of  EPA  and  DHA  in  fish  oils  did  not 
increase  bleeding  time  (Refs.  7  and  8). 

However,  two  studies  described 
increases  in  bleeding  time  that  were 
reported  to  be  statistically  significant. 
Subjects  in  the  studies  consumed  about 
3.0  g  per  person  per  day  (/p/d)  EPA  and 
DHA  from  fish  oils.  Mortensen  et  al. 
(Ref.  9),  in  a  crossover,  double-blind, 
placebo-controlled  study  among  20 
normal,  healthy  males,  showed  that 
consumption  of  slighdy  more  than  3.0 
g/d  of  EPA  and  DHA  in  fish  oil  capsules 
for  4  weeks  produced  a  small  but 
statistically  significant  increase  (16 
percent)  in  median  bleeding  time; 
however,  both  the  mean  and  75th 
percentile  bleeding  times  were  well 
within  the  normal  range.  Harris  and 
Windsor  (Ref.  10)  reported  that 
consumption  of  fish  oil  containing  2.2 
g/d  of  EPA  and  DHA  also  produced  a 
small  (15  percent)  but  statistically 
significant  increase  in  bleeding  time, 
but  this  increase  was  also  within  the 
normal  range. 

Studies  in  which  greater  daily 
amoimts  (higher  than  3.0  g/p/d)  of  fish 
oils  were  fed  often  reported  statistically 
significant  increases  in  bleeding  time 
(Refs.  11  through  22).  hi  some  of  those 
studies,  use  of  fish  oils  resulted  in 
substantial  prolongation  of  bleeding 
time  outside  the  normal  range,  as 
indicated  by  the  standard  deviations 
reported  (Refs.  8,  12,  18,  21,  and  22). 
However,  the  pre-treatment  bleeding 
times  in  those  studies  were  also  beyond 
the  normal  range,  making  it  difficult  to 
evaluate  the  effect  of  fish  oils  on 
bleeding  time.  In  other  studies,  the 
increase  in  bleeding  time  after  daily 
intakes  of  more  than  3.0  g  of  EPA  and 
DHA  is  difficult  to  interpret 
meaningfully  because  of  the  small 
number  of  subjects  tested  (Refs.  23 
throu^  27). 

Studies  have  also  been  carried  out 
with  subjects  who  had  evidence  of 
coronary  heart  disease  or  risk  factors  for 
coronary  heart  disease.  After  intake  of 
3.2-6.0  g/p/d  of  EPA  and  DHA  in  fish 
oils,  many  of  these  subjects  showed 
increased  bleeding  time  (Refs.  20,  and 
28  through  33).  However,  none  of  the 
studies  reported  evidence  that  the 
prolonged  bleeding  time  was  clinically 
significant.  In  those  cases  where  the 
effect  of  fish  oils  in  angioplasty  or 
bypass  surgery  patients  (a  total  of  520 
patients  fed  supplemental  fish  oil)  was 
studied,  excessive  bleeding  was  not 
reported  even  though  acetylsalicylic 
acid  (aspirin),  which  itself  greatly 


prolongs  bleeding  time,  was  used 
concurrently  (Refs.  34  through  40).  One 
large  study  that  used  a  dose  of  6  g/p/d 
EPA  and  DHA  in  fish  oils  did  report 
four  cases  of  increased  bleeding  in  the 
fish  oil  group  (of  124  treated)  versus 
none  in  the  placebo  group,  but  the 
difference  in  rates  of  occurrences 
between  the  two  groups  was  not 
statistically  significant  (Ref.  40). 
In  summary,  the  totaUty  of  the 
scientific  evidence  demonstrates  that 
when  consumption  of  fish  oils  is  limited 
to  3  g/p/d  or  less  of  EPA  and  DHA,  there 
is  no  significant  risk  for  increased 
bleeding  time  beyond  the  normal  range. 
A  report  from  an  industry-sponsored 
roimdtable  discussion  on  the  topic  of 
fish  oils  and  bleeding  time  (Ref.  2)  also 
supports  the  conclusion  that  EPA  and 
DHA  are  safe  at  intake  levels  at  or  below 
3  g/p/d.  On  the  other  hand,  amounts  of 
fish  oils  providing  more  than  3  g/d  of 
EPA  and  DHA  have  generally  been 
found  to  produce  increases  in  bleeding 
time  that  are  statistically  significant.  At 
this  time,  there  are  insufficient  data  to 
evaluate  the  clinical  significance  of  this 
finding.  Because  of  the  lack  of  data  and 
because  of  the  potential  risk  of  excessive 
bleeding  in  some  individuals  with 
intakes  at  higher  levels,  FDA  concludes 
that  the  safety  of  menhaden  oil  is 
generally  recognized  only  at  levels  that 
limit  intake  of  EPA  and  DHA  to  3  g/p/ 
d. 

B.  Glycemic  Control 

Some  studies  on  non-insulin- 
dependent  diabetics  have  reported 
increased  glucose  levels  when  large 
amounts  of  fish  oils  (4.5  to  8.0  g/p/d) 
were  used  in  the  diet.  In  the  health 
claim  final  rule,  FDA  discussed  the 
possible  adverse  effiects  of  fish  oil 
consumption  on  glycemic  control 
among  diabetics  and  stated  that  such 
effects  were  a  safety  concern  (58  FR 
2682  at  2704  through  2705).  FDA 
concluded  in  that  docvunent  that  the 
effects  of  fish  oils  on  blood  glucose 
appear  to  depend  on  the  amount  of  fish 
oils  fed,  based  on  review  of  a  number 
of  studies  (58  FR  2682  at  2705).  One 
study  found  no  change  in  fasting  blood 
glucose  levels  among  type-II  [non- 
insulin-dependent]  diabetics  treated 
with  3.0  g/d  EPA  plus  DHA  for  2  weeks 
(Ref.  41).  Two  other  studies  that  used  3 
g/d  EPA  plus  DHA  for  6  weeks  (Ref.  42) 
and  2.7  g/d  EPA  plus  DHA  for  8  weeks 
(Ref.  43)  found  only  transient  increases 
in  blood  glucose  halfway  through  their 
respective  supplementation  periods. 
Another  study  (Ref.  44)  that  used  3.0  g/ 
d  EPA  plus  DHA  for  3  weeks  found 
comparable  increases  in  fasting  blood 
glucose  when  either  fish  oil  or  safilower 
oil  was  fed,  so  the  increase  cannot  be 


attributed  specifically  to  omega-3  fatty 
acids.  A  study  that  compared  the  effects 
of  fish  oil  and  olive  oil  (Ref.  45)  fed  3 
g/d  of  EPA  plus  DHA  and  did  not  find 
a  difference  in  fasting  glucose  or 
glycosylated  hemoglobin  after  fish  oil 
supplementation  compared  to  baseline: 
they  did  find  a  significant  difference 
compared  to  the  olive  oil  treatment, 
which  produced  changes  in  the  opposite 
direction  from  fish  oil.  Studies  on  type 
II  diabetics  that  reported  increased 
glucose  used  higher  amounts  (4.5  to  8  g/ 
d)  of  Oi7iega-3  fatty  acids  (Refa.  46 
through  49). 

Based  on  the  available  information, 
FDA  concludes  that  consumption  of 
EPA  and  DHA  in  fish  oils  at  3  g/p/d  by 
diabetics  has  no  clinically  significant 
effect  on  glycemic  control,  although 
higher  amounts  of  EPA  and  DHA  (4.5  g/ 
p/d  and  above)  remain  of  concern. 
Therefore,  FDA  concludes  that  3  g/p/d 
of  EPA  and  DHA  is  a  sai«i  level  with 
respect  to  glycemic  control. 

C.  LDL  Cholesterol 

In  the  health  claim  final  rule,  FDA 
noted  that  many  studies  on 
hypertriglyceridemic  or 
hypercholesterolemic  subjects,  and 
some  studies  on  normal  subjects, 
reported  an  increase  in  LDL  cholesterol 
or  apo  B  (apolipoprotein  B,  a  principal 
component  of  LDL)  following  fish  oil 
supplementation  (58  FR  2682  at  2705). 
Because  increases  in  LDL  cholesterol 
predict  increased  risk  of  coronary  heart 
disease,  FDA  recently  reevaluated  those 
studies,  as  well  as  newer  studies 
published  since  the  health  claim  final 
rule,  to  address  the  question  of  whether 
3  g/p/d  of  EPA  and  DHA  derived  from 
meiihaden  oil  is  generally  recognized  as 
a  safe  level  with  respect  to  its  effect  on 
LDL  cholesterol.  The  agency  considered 
the  reported  effects  of  fish  oil  on  LDL 
cholesterol  levels  in  healthy  persons 
with  normal  cholesterol  levels,  as  well 
as  in  persons  with  diabetes  mellitiis, 
hypertension,  abnormal  blood  lipid 
levels,  and  cardiovascular  disease. 

As  a  result  of  its  reevaluation,  FDA 
found  that  although  reported  study 
results  are  variable,  there  appears  to  be 
a  trend  toward^ncreased  LDL 
cholesterol  values  with  increased  fish 
oil  consumption  in  all  population 
subgroups,  with  the  magnitude  of  the 
increase  appearing  greater  and  more 
consistent  in  populations  with  abnormal 
blood  lipid  levels,  hypertension, 
diabetes,  and  cardiovascular  disease. 

In  the  health  claims  final  rule,  FDA 
noted  that  because  most  reports  of 
increased  LDL  were  in  studies  where 
large  amounts  of  fish  oils  were  given 
(i.e.,  5  g  or  more  per  day  of  EPA  plus 
DHA),  any  safety  concern  relating  to 
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changes  in  LDL  cholesterol  might  be 
suitably  addressed  by  restricting  the 
intake  of  DHA  and  EPA  (58  FR  2682  at 
2705).  As  discussed  below,  the 
petitioner  has  suggested  maximum  use 
levels  of  menhaden  oil  for  each  food 
category  in  which  menhaden  oil  can  be 
used.  Based  on  these  levels,  FDA  has 
determined  that  the  mean  intake  of 
menhaden  oil,  if  menhaden  oil  were  to 
be  used  at  the  maximum  allowable  level 
in  all  permitted  food  categories,  would 
be  less  than  3  g  of  DHA  and  EPA  per 
day.  Fiulher,  menhaden  oil  would 
substitute  for  other  dietary  fats,  some  of 
which  have  similar  effects  on  LDL 
cholesterol.  Based  on  its  evaluation,  the 
agency  concludes  that  the  petitioned 
levels  of  menhaden  oil  are  safe  with 
respect  to  the  effect  on  LJDL  cholesterol. 

VI.  Consumer  Exposure 

In  September  1993,  the  petitioner 
amended  the  petition  to  include 
maximum  use  levels  for  menhaden  oil 
in  various  food  categories.  Based  on 
these  levels,  FDA  estimated  that  the 
mean  exposure  to  EPA  and  DHA  from 
the  use  of  menhaden  oil  in  all  food 
categories  would  be  2.8  g/p/d  (Ref.  50). 
Although  the  petition  originally 
included  all  potential  food  uses  of 
menhaden  oil,  the  petitioner 
subsequently  requested  that  the  use  of 
menhaden  oil  in  infant  formula  be 
withdrawn  from  consideration. 
Therefore,  the  exposure  estimate  does 
not  include  this  potential  use  of 
menhaden  oil. 

Vn.  Iodine  Numbers  of  Oils  firom 
Menhaden 

When  FDA  affirmed  hydrogenated 
and  partially  hydrogenated  menhaden 
oils  as  GRAS  based  on  their  pre-1958 
history  of  safe  use  in  food,  the  agency 
included  in  the  regulation  a 
specification  that  the  iodine  number  for 
partially  hydrogenated  menhaden  oil  be 
no  more  than  85.  (Iodine  number  is  a 
measure  of  the  unsaturation  of  fats  and 
oils,  expressed  in  terms  of  centigrams  of 
iodine  absorbed  per  gram  of  sample.) 
The  iodine  number  limit  of  85  was 
chosen  then  because  menhaden  oil  with 
an  iodine  number  greatef  than  85  is  not 
considered  hardened,  and  only 
hardened  oil  had  a  documented  history 
of  common  use  in  food  before  1958  (54 
FR  38219  at  38222).  Moreover, 
corroborative  toxicological  studies 
submitted  in  the  petition  used  oil  with 
an  iodine  number  no  more  than  85  (54 
FR  38219  at  38222).  The  iodine  number 
limit  of  85  also  ensured  that  the 
partially  hydrogenated  menhaden  oil 
affirmed  as  GRAS  at  that  time  would 
contain  no  more  than  traces  of  EPA  and 
DHA,  and  thus  would  not  signi^caUtly 


increase  the  dietary  intake  of  these 
substances,  pending  completion  of  the 
agency's  evaluation  of  the  safety  of  DHA 
and  EPA  as  part  of  its  review  of  the 
GRAS  status  of  menhaden  oil.  By 
specifying  this  upper  limit,  the  agency 
deferred  its  decision  on  the  GRAS  status 
of  partially  hydrogenated  menhaden  oil 
with  an  iodine  number  above  85. 

The  agency  now  concludes  (as  stated 
below),  based  on  scientific  procedures, 
that  menhaden  oil  is  GRAS,  provided 
that  daily  intakes  of  EPA  and  DHA  from 
menhaden  oil  do  not  exceed  3  g/p/d. 
The  petitioner  has  provided  information 
demonstrating  that  partially 
hydrogenated  menhaden  oil  may  have 
an  iodine  number  up  to  119.  The  agency 
finds  that  the  use  of  partially 
hydrogenated  menhaden  oil  with  an 
iodine  number  up  to  119  under 
conditions  specified  in  ciurent  21  CFR 
184.1472  will  not  cause  the  total 
exposure  to  EPA  and  DHA  from  all 
types  of  menhaden  oil  to  exceed  3  g/p/ 
d  (Ref.  50).  Therefore,  FDA  concludes 
that  partially  hydrogenated  menhaden 
oil  with  an  iodine  number  between  86 
and  119  is  GRAS  based  on  scientific 
procedures,  and  is  raising  the  iodine 
number  limit  in  the  regulation  for 
partially  hydrogenated  menhaden  oil  to 
119.  With  this  change,  the  iodine 
number  range  for  partially  hydrogenated 
menhaden  oil  will  be  11  through  119 
instead  of  11  through  85. 

The  effect  of  the  change  in  the  iodine 
number  range  for  partially  hydrogenated 
menhaden  oil  will  be  to  affirm  as  GRAS 
a  substance  that  was  not  previously 
affirmed  as  GRAS  (i.e.,  partially 
hydrogenated  menhaden  oil  with  an 
iodine  number  between  86  and  119), 
rather  than  to  amend  the  specifications 
for  a  substance  already  affirmed  as 
GRAS.  Even  if  the  change  in  the  iodine 
number  range  is  characterized  as  an 
amendment,  however,  the 
Administrative  Procediu^  Act  (5  U.S.C. 
553(b)(3)(B))  permits  an  agency  to 
amend  a  regulation  without  notice  and 
comment  procedures  when  the  agency 
for  good  cause  finds  that  such 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Because  notice  of  the  filing  of 
a  petition  seeking  GRAS  affirmation  of 
menhaden  oil  and  partially 
hydrogenated  menhaden  oil  was  given 
(51  FR  27461),  and  an  opportiuiity  for 
public  comment  on  all  issues  relating  to 
the  petition,  including  iodine  number 
ranges,  was  provided  at  that  time,  FDA 
finds  that  separate,  additional  notice 
and  comment  procedures  on  the  specific 
issue  of  the  iodine  number  range  for 
partially  hydrogenated  menhaden  oil 
are  imnecessary.  Therefore,  the  agency 
finds  that  there  is  good  cause  to  proceed 


to  final  action  without  an  opportunity 
for  additional  public  comment  on  this 
issue. 

Vm.  Conclusions 

FDA  has  evaluated  the  information  in 
the  petition  and  many  published  articles 
in  scientific  journals,  along  with  other 
relevant  information.  Based  on  this 
evaluation,  the  agency  finds  that  the  use 
of  menhaden  oil  as  a  direct  food 
ingredient  is  safe,  provided  that  daily 
intakes  of  EPA  and  DHA  from 
menhaden  oil  do  not  exceed  3  g/p/d.  As 
noted  in  section  VI  of  this  document, 
the  petitioned  uses  of  menhaden  oil 
incorporate  maximum  use  levels  for 
menhaden  oil  in  specific  food  categories 
to  ensure  that  daily  intakes  of  EPA  and 
DHA  from  menhaden  oil  do  not  exceed 
3  g/p/d.  FDA  has  further  determined 
that  the  many  pertinent  published 
human  clinical  studies  provide  an 
adequate  basis  to  conclude  that  the 
safety  of  the  petitioned  uses  of 
menhaden  oil  is  generally  recognized 
among  the  community  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of  food 
ingredients.  Therefore,  the  agency  is 
affirming  that  the  use  of  menhaden  oil 
as  a  direct  human  food  ingredient  is 
GRAS  with  specific  limitations  (21  CFR 
184.1(b)(2)).  This  GRAS  affirmation  is 
based  on  scientific  procedures  (21  CFR 
170.30(b)).  To  ensure  that  only  food- 
grade  menhaden  oil  is  used  in  food, 
FDA  is  including  appropriate 
specifications  in  the  regulation. 

FDA  further  concludes,  based  on 
scientific  procedures,  that  partially 
hydrogenated  menhaden  oil  with  an 
iodine  number  between  86  and  119  is 
GRAS  with  no  limitation  other  than 
current  good  manufoctiuring  practice. 
Therefore,  the  agency  is  increasing  the 
iodine  number  limit  for  partially 
hydrogenated  menhaden  oil  to  119. 

IX.  Environmental  Impact 

The  agency  is  affirming  that 
menhaden  oil  is  generally  recognized  as 
safe  (GRAS)  as  a  direct  human  food 
ingredient  with  specific  limitations.  The 
agency  is  also  affirming  that  partially 
hydrogenated  menhaden  oil  with  an 
iodine  number  oetween  86  and  119  is 
GRAS  as  a  d^pct  human  food  ingredient 
with  no  limitation  other  than  ciurent 
good  manufacturing  practice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
these  actions.  FDA  has  concluded  that 
these  actions  will  not  have  a  significant 
impact  on  the  human  environment,  and 
that  an  environmental  impact  statement 
is  not  required.  The  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
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environmentaJ  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regiilatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  If  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibihty  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  the  economic  impact  of  that 
rule  on  small  entities. 

FDA  finds  that  this  final  rule  is  not  a 
significant  rule  as  defined  by  Executive 
Order  12866.  This  final  rule  recognizes 
the  applicability  of  a  statutory 
exemption.  The  impact  of  the  rule  is  to 
remove  uncertainty  about  the  regulatory 
status  of  the  petitioned  substance. 
Accordingly,  under  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  605(b),  the 
Commissioner  of  Food  and  Drugs 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Ref.  51). 

XI.  Effective  Date 

As  this  rule  recognizes  an  exemption 
from  the  food  additive  definition  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
and  &om  the  approval  requirements 
applicable  to  food  additives,  no  delay  in 
effective  date  is  required  by  the 
Administrative  Procedure  Act  (5  U.S.C 
553(d)).  The  rule  will  therefore  be 
effective  immediately  (5  U.S.C. 
553(d)(1)). 
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51.  Memorandum.  May  16. 1997.  William 
Hubbard.  Associate  Commissioner  for  Policy 
Coordination,  FDA.  Rockville.  MD  to 
Lawrence  Lin.  FDA.  Washington.  DC 

List  of  Subiects  in  21  C311  Part  184 

Food  additives,  Food  ingredients. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 


Authority;  i>ecs.  201.  402,  409,  701  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  371). 

2.  Section  184.1472  is  revised  to  read 
as  follows: 

S184.1472    Menhaden  oil. 

(a)  Menhaden  oil.  (1)  Menhaden  oil  is 
prepared  from  6sh  of  the  genus 
Brevoortia,  commonly  known  as 
menhaden,  by  cooking  and  pressing. 
The  resulting  crude  oil  is  then  refined 
using  the  following  steps:  Storage 
(winterization),  degiunming  (optional), 
neutralization,  bleaching,  and 
deodorization.  Winterization  may 
separate  the  oil  and  produce  a  solid 
fraction. 

(2)  Menhaden  oil  meets  the  following 
specifications: 

(i)  Color  and  state.  Yellow  liquid  to 
white  solid. 

(ii)  Odor.  Odorless  to  slightiy  fishy. 

(iii)  Saponification  value.  Between 
180  and  200  as  determined  by  the 
American  Oil  Chemists'  Society  Official 
Method  Cd  3-25 — "Saponification 
Value"  (reapproved  1989),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  this  publication  are  available 
from  the  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied 
Nutiition  (HFS-200),  Food  and  Drug 
Administiation.  200  C  St  SW.. 
Washington,  E)C  20204,  or  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  Food 
and  Drug  Administration,  200  C  St.  SW.. 
rm.  3321.  Washington  DC,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  St.  NW.,  suite  700,  Washington. 
DC. 

(iv)  Iodine  number.  Not  less  than  120 
as  determined  by  the  American  Oil 
Chemists'  Society  Recommended 
Practice  Cd  ld-92 — "Iodine  Value  of 
Fats  and  Oils.  Cyclohexane — Acetic 
Acid  Method."  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (a)  (2) 
(iii)  of  this  section. 

(v)  Unsaponifiable  matter.  Not  more 
than  1.5  percent  as  determined  by  the 
American  Oil  Chemists'  Society  Official 
Method  Ca  6b-53 — "Unsaponifiable 
Matter"  (reapproved  1989),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (a)  (2) 
(iii)  of  this  section. 

(vi)  Free  fatty  acids.  Not  more  than  0.1 
percent  as  determined  by  the  American 
Oil  Chemists'  Society  Official  Method 
Ca  5a-40— 'Free  Fatty  Acids  " 
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{reapproved  1989),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (a)  (2) 
(iii)  of  this  section. 

(vii)  Peroxide  value.  Not  more  than  5 
milliequivalents  per  kilogram  of  oil  as 
determined  by  the  American  Oil 
Chemists'  Society  Official  Method  Cd  8- 
53 — "Peroxide  Value,  Acetic  Acid — 
Chloroform  Method"  (updated  1992)  or 
Recommended  Practice  Cd  8b-90 — 
"Peroxide  Value,  Acetic  Acid — 
Isooctane  Method"  (updated  1992), 
which  are  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 


CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (a)(2)(iii)  of  this  section. 

(viii)  Lead.  Not  more  than  0.1  part  per 
million  as  determined  by  the  American 
Oil  Chemists'  Society  Official  Method 
Ca  18C-91 — "Determination  of  Lead  by 
Direct  Graphite  Furnace  Atomic 
Absorption  Spectrometry"  (revised 
1992),  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (a)(2)(iii) 
of  this  section. 

(ix)  Mercury.  Not  more  than  0.5  part 
per  million  as  determined  by  the 
method  entitled  "Biomedical  Test 


Materials  Program:  Analytical  Methods 
for  the  Quality  Assurance  of  Fish  Oil," 
published  in  the  "NOAA  Technical 
Memorandum  NMFS-SEFC-211,"  F.  M. 
Van  Dolah  and  S.  B.  Galloway,  editors, 
National  Marine  Fisheries  Service,  U.  S. 
Department  of  Commerce,  pages  71-88, 
November,  1988,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (a)(2)(iii) 
of  this  section. 

(3)  In  accordance  with  §  184.1(b)(2), 
the  ingredient  may  be  used  in  food  only 
within  the  following  specific 
limitations: 


Category  of  food 


Maximum  level 

of  use  in  food 

(as  served) 


Cookies,  crackers,  §170.3(n)(1)  of  this  chapter 

Breads,  rolls  (white  &  dark),  §  170.3(n)(1)  of  this  chapter.  

Fruit  pies,  custard  pies,  §  170.3(n)(1)  of  this  chapter „ 

Cakes,  §170.3(n)(1)  of  this  chapter , 

Cereals,  §170.3(n)(4)  of  this  chapter 

Fats,  oils,  §  170.3(n)(12)  of  this  chapter,  but  not  in  infant  formula. 

Yogurt,  §170.3(n)(31)  of  this  chapter 

Cheese  products,  §170.3(n){5)  of  this  chapter „ 

Frozen  dairy  products,  §  1 70.3(n)(20)  of  this  chapter 

Meat  products,  §  170.3(n)(29)  of  this  chapter 

Egg  products,  §  170.3(n)(11)  of  this  chapter 

Fish  products,  §170.3(n)(13)  of  this  chapter 

Condiments,  §  I70.3(n)(8)  of  this  chapter 

Soup  mixes,  §  1 70.3{n)(40)  of  this  chapter 

Snack  foods,  §  170.3(n)(37)  of  ttiis  chapter 

Nut  products,  §  170.3(n)(32)  of  this  chapter. 

Gravies,  sauces,  §170.3(n)(24)  of  this  chapter 


5.0  percent 
1.0  percent 
7.0  percent 
10.0  percent 
4.0  percent 
20.0  percent 
4.0  percent 
5.0  percerrt 
5.0  percent 
10.0  percent 
5.0  percent 
20.0  percent 
5.0  F>ercent 
3.0  percent 
5.0  percent 
5.0  percent 
5.0  percent 


(b)  Hydrogenated  and  partially 
hydrogenated  menhaden  oils.  (1) 
Partially  hydrogenated  and 
hydrogenated  menhaden  oils  are 
prepared  by  feeding  hydrogen  gas  under 
pressure  to  a  converter  containing  crude 
menhaden  oil  and  a  nickel  catalyst.  The 
reaction  is  begim  at  150  to  160  °C  and 
after  1  hour  the  temperature  is  raised  to 
180*^  until  the  desired  degree  of 
hydrogenation  is  reached.  Hydrogenated 
menhaden  oil  is  fully  hydrogenated. 

(2)  Partially  hydrogenated  and 
hydrogenated  menhaden  oils  meet  the 
following  specifications: 

(i)  Color.  Opaque  white  solid. 

(ii)  Odor.  Odorless. 

(iii)  Saponification  value.  Between 
180  and  200. 

(iv)  Iodine  number.  Not  more  than 
119  for  partially  hydrogenated 
menhaden  oil  and  not  more  than  10  for 
fully  hydrogenated  menhaden  oil. 

(v)  Unsaponifiable  matter.  Not  more 
than  1.5  percent. 

(vi)  Free  fatty  acids.  Not  more  than  0.1 
percent. 


(vii)  Peroxide  value.  Not  more  than  5 
milliequivalents  per  kilogram  of  oil. 

(viii)  Nickel.  Not  more  than  0.5  part 
per  million. 

(ix)  Mercury.  Not  more  than  0.5  part 
per  million. 

(x)  Arsenic  (as  As).  Not  more  than  0.1 
part  per  million. 

(xi)  Lead.  Not  more  than  0.1  part  per 
million. 

(3)  Partially  hydrogenated  and 
hydrogenated  menhaden  oils  are  used  as 
edible  fats  or  oils,  as  defined  in 

§  170.3(n)(12)  of  this  chapter,  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

(4)  If  the  Cat  or  oil  is  fully 
hydrogenated,  the  name  to  be  used  on 
the  label  of  a  product  containing  it  shall 
include  the  term  "hydrogenated,"  or  if 
it  is  partially  hydrogenated,  the  name 
shall  include  the  term  "partially 
hydrogenated,"  in  accordance  with 

§  101.4(b)(14)  of  this  chapter. 


Dated:  May  22. 1997. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[PR  Doc.  97-14683  Filed  &-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  658 
[FHWA  Ooctot  No.  96-12] 
RIN  212S-AE04 

Truck  Size  and  Weight;  National 
Network;  North  Carolina 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  has  modified  the 
National  Network  for  conunercial  motor 
vehicles  by  adding  a  route  in  North 
Carolina.  The  National  Network  was 
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established  by  a  final  rule  on  truck  size 
and  weight  published  at  49  FR  23302  on 
June  5,  1984.  This  rulemaking  adds  one 
segment  to  the  National  Network  as 
requested  by  the  State  of  North  Carolina. 

EFFECTIVE  DATE:  July  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Offices  of  Motor 
Carrier  Information  Analysis  (202-366- 
2976),  or  Mr.  Charles  Medalen,  Office  of 
Chief  Counsel{202-366-1354},  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
(STAA)  of  1982,  49  U.S.C.  31111, 
31113-31114,  may  operate,  was 
established  by  the  final  rule  published 
in  the  Federal  Register  on  June  5,  1984 
(49  FR  23302).  These  highways  are 
located  in  each  State,  the  District  of 
Columbia,  and  Puerto  Rico.  Routes  on 
the  National  Network  are  listed  in 
appendix  A  of  Fart  658. 

Procedures,  for  the  addition  and 
deletion  of  routes  listed  in  appendix  A 
are  outlined  in  23  CFR  658.11. 

In  accordance  with  these  procedures 
the  State  of  North  Carolina,  under 
authority  of  the  Governor,  requested  the 
addition  of  one  segment  to  the  National 
Network.  The  segment  was  reviewed  by 
State  and  FHWA  offices  for  general 
adherence  to  the  criteria  of  23  CFR 
658.9  and  found  to  provide  for  the  safe 
operation  of  larger  commercial  vehicles 
and  for  the  needs  of  interstate 
commerce.  A  notice  of  proposed 
rulemaking  (NPRM)  listing  North 
Carolina's  proposed  change  to  the 
National  Network  was  published  on 
October  21.  1996  [61  FR  54588]. 

The  segment  requested  is  generally 
described  as:  US  74  between  alternate 
US  74  near  Forest  City  and  1-26  exit  36, 
approximately  20  miles.  With  this 
change  the  FHWA  is  adding  the  segment 
requested  to  the  existing  route 
descriptions  for  North  Carolina. 

Rulemaking  Analyses  and  Notices 

Two  comments  were  received,  one 
from  a  motor  carrier  and  one  from  a 
household  movers  association.  Both 
commentors  supported  the  inclusion  of 
the  20  mile  segment  for  safety  and 
convenience. 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  significant 
regulatory  action,  within  the  meaning  of 
E.O.  12866,  nor  is  it  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  DOT.  It  is 
anticipated  that  the  economic  impact  of 
this  nilemaking  will  be  minimal.  This 
rulemaking  proposes  technical 
amendments  to  23  CFR  658,  adding  a 
certain  highway  segment  in  accordance 
with  statutory  provisions.  This  segment 
represents  a  very  small  portion  of  the 
National  Network  and  has  a  negligible 
impact  on  the  prior  system.  Therefore, 
a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-€12). 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  As  stated  in 
the  preceding  paragraph,  the  rulemaking 
proposes  technical  amendments  to  23 
CFR  658,  adding  a  highway  segment  in 
accordance  with  statutory  provisions. 
This  segment  represents  a  very  small 
portion  of  the  National  Network  and 
have  a  negligible  impact  on  the  prior 
system.  This  rulemaking  would, 
however,  allow  motor  carriers, 
including  small  carriers,  access  to 
highways  not  available  to  them  at  the 
present  time. 

Based  on  its  evaluation  of  this 
proposal,  the  FHWA  certifies  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

•  Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  Programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  [44  U.S.C.  3501  et  seq.] 


National  Environmental  Policy  Act 

'  The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environment  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  center  publishes  the 
Unified  Agenda  in  April  and  October  of 
each  year.  The  RIN  contained  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation. 
Highway  and  roads.  Motor  carrier — size 
and  weight. 

Issued  od:  May  22, 1997. 

Jane  Garvey, 

Acting  Administrator.  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  tide  23,  Code  of  Federal 
Regulations,  chapter  1,  appendix  A  to 
part  658  for  the  State  of  North  Carolina, 
as  set  forth  below: 

PART  658— TRUCK  SIZE  AND  WEIGHT, 
ROUTE  DESIGNATIONS-  LENGTH, 
WIDTH  AND  WEIGHT  UMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  continues  to  read  as  follows: 

Authority:  23  U.S.C.  127  and  315;  49 
U.S.C.  31111-31115;  49  CFR  1.48  (b)(19)  and 
(c)(19). 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  North  Carolina  by 
inserting  the  route  listing  after  the 
listing  for  US  74, 1-277  Charlotte,  US  17 
W.  Int.  Wilmington  to  read  as  follows: 

Appendix  A  to  Part  658 — National 
Network— Federally-Designated  Routes 

North  Carolina 


Route 


From 


To 


US  74      1-26  EXIT  36 


US  74  ALT:  near 
Forest  City 


[FR  Doc.  97-14606  Filed  6-4-97;  8:45  am) 
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DEP A    '  V  F  NT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD-1 1-97-005] 
RIN2115-AE46 

Special  Lcca  Regulations;  Coronado 
4th  of  July  Demonstration,  Rehearsals 
and  Fireworks 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  100.1101,  "Southern  California 
Annual  marine  events,"  for  the 
Coronado  4th  of  July  Demonstration, 
Fireworks  and  Rehearsals.  The 
Coronado  4th  of  July  Citizens 
Committee  annually  sponsors  the  4th  of 
July  Demonstration  in  Glorietta  Bay, 
Coronado,  California.  This  event 
consists  of  fireworks  and  U.S.  Navy 
water,  parachute,  and  helicopter 
operations. 

These  regulations  will  be  effective  in 
the  navigable  waters  of  the  Pacific 
Ocean  near  the  Glorietta  Bay  marina  off 
the  coast  of  Coronado,  California. 
Vessels  desiring  to  transit  the  regulated 
area  during  the  event,  or  any  rehearsals 
prior  to  the  event,  may  do  so  only  with 
clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat. 

Implementation  of  33  CFR  100.1101  is 
necessary  to  control  vessel  traffic  in  the 
regulated  areas  to  ensure  the  safety  of 
participants  and  spectators.  Pursuant  to 
33  CFR  100.1101(b)(3).  Commanding 
Officer,  U.S.  Coast  Guard  Activities,  San 
Diego,  is  designated  the  Patrol 
Commander  for  this  event;  he  has  the 
authority  to  delegate  this  responsibility 
to  any  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard. 

DATES:  Section  33  CFR  100.1101 
becomes  effective  from  1  pm  to  4:30  pm 
on  28  June,  1  July,  and  3  July  1997  for 
the  rehearsals;  and  from  1  pm  to  4:30 
pm  and  8  pm  to  10  pm  on  4  July  1997 
for  the  event,  unless  canceled  earlier  by 
the  Patrol  Commander  . 

FOR  FURTHER  INFORMATION  CONTACT: 
QMC  Michael  Claeys,  U.S.  Coast  Guard 
Activities,  San  Diego,  California;  Tel: 
(619) 683-6309. 

Discussion  of  Notice 

The  Coronado  4th  of  July 
Demonstration  is  scheduled  to  occur  on 
July  4,  1997,  with  rehearsals  scheduled 
to  occur  on  June  28.  1997,  July  1,  1997, 
and  July  3, 1997.  These  Special  Local 
Regulations  permit  Coast  Guard  control 
of  vessel  traffic  in  order  to  ensure  the 


safety  of  spectators  and  participant 
vessels.  In  accordance  with  the 
regulations  in  33  CFR  100.1101,  no 
spectators  shall  anchor,  block,  loiter  in, 
or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

Dated:  May  14, 1997. 
F.  L*  Ames, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

[FR  Doc.  97-14740  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  Huntington  97-002] 
RIN2115-AA97 

Safety  Zone;  Big  Sandy  River,  Mile  2.1 
to  IMiie  3.1 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Big 
Sandy  River  between  miles  2.1  and  3.1. 
This  regulation  is  needed  to  control 
vessel  traffic  in  the  regulated  area  to 
prevent  potential  safety  hazards  for 
vessels  transiting  the  area  resulting  from 
a  bridge  removal  and  replacement 
project  on  the  1-64  Dual  Highway 
Bridges  at  mile  2.6,  Big  Sandy  River. 
Kenova,  WV.  This  regulation  prohibits 
navigation  in  the  regulated  area  during 
periods  of  periodic  closures  without  the 
express  permission  of  the  Captain  of  the 
Port  Huntington  for  the  safety  of  vessel 
traffic  and  the  protection  of  life  and 
property  along  the  river.  Periods  of 
closure  will  be  announced  via  normally 
scheduled  Coast  Guard  Broadcast  Notice 
to  Mariners  or  by  Coast  Guard  personnel 
on  scene. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  Jime  16, 1997,  at  7  a.m. 
EDT,  and  terminates  on  October  31, 
1997at  11:59  p.m.  EST. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Lt  Sean  Moon,  Chief  of  the  Port 
Operations  Department,  Captain  of  the 
Port,  Himtington,  West  Virginia  at  (304) 
529-5524. 

SUPPt^MENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 


published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  will  be 
impracticable.  Specifically,  the  nature  of 
the  removal  and  replacement  work 
affecting  river  navigation  makes  river 
closures  impossible  to  predict  and 
schedule  with  reasonable  certainty. 
Only  certain  periods  of  the  project  vsrill 
represent  a  potential  hazard  to 
navigation,  life,  and  property.  These 
periodic  closures  are  dependent  upon 
project  progress  and  weather.  The  Coast 
Guard  deems  it  to  be  Ln  the  public's  best 
interest  to  issue  a  regulation 
immediately. 

Background  and  Purpose 

The  activity  requiring  this  regulation 
is  a  bridge  removal  and  reconstruction 
project  being  done  under  West  Virginia 
Division  of  Highways  Federal  Project 
IM-0641  (164),  dated  February  28,  1997. 
The  C.J.  Mahan  Construction  Company 
of  Grove  City,  Ohio,  working  imder 
contract  for  the  State  of  West  Virginia, 
began  demolition  operations  on  April 
14,  1997  with  operations  to  continue 
through  November  of  1998.  Two  major 
phases  are  involved  in  the  project: 
Removal  and  reconstruction  of  the  up 
river,  east-bound  bridge  (scheduled  to 
occur  over  the  siunmer  of  1997)  and 
removal  and  reconstruction  of  the  down 
river,  west-bound  bridge  (scheduled  to 
occur  over  the  summer  of  1998). 
Landside  dismantling  operations  of  the 
1-64  Dual  Highway  Bridges  at  mile  2.6. 
Big  Sandy  River,  Kenova,  West  Virginia 
continue  with  waterside  demolition 
operations,  involving  the  use  of  crane 
l>arges,  floating  work  plants  and 
construction  tugs  to  begin  in  the  near 
future.  Bridge  spans  will  be  removed 
from  the  dual  bridges  in  sections,  one  at 
a  time,  over  a  period  of  several  months. 
The  regular  presence  of  a  crane  barge, 
floating  work  plants  and  construction 
tugs  will  pose  an  obstructive  hazard  to 
river  traffic  operating  in  the  vicinity  of 
the  project  work  site.  In  order  to  provide 
for  the  safety  of  vessel  traffic  and  the 
general  public,  the  Captain  of  the  Port 
Huntington  intends  to  regulate  vessel 
traffic  in  that  portion  of  the  Big  Sandy 
River  where  removal  of  steel  and 
subsequent  reconstruction  of  the  dual 
bridges  will  be  taking  place  until  the 
hazard  is  mitigated.  Ehiring  critical 
phases  of  the  project,  the  affected 
portions  of  the  Big  Sandy  River  will  be 
subject  to  periodic  closures.  No  vessels 
will  be  allowed  to  transit  when  removal 
or  replacement  operations  will  affect 
safe  navigation. 

Notification  of  river  closures  will  be 
made  via  Broadcast  Notice  to  Mariners 
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or  by  Coast  Guard  personnel  on  scene. 
Notifications  will  be  via  VHF  radio 
channel  16.  Requests  by  the  contractor 
to  temporarily  block  the  river  will  be 
submitted  to  the  Coast  Guard  for 
approval  and  coordination  with  the 
Captain  of  the  Port  Huntington. 
Sufficient  lead  time  (15  days)  will  be 
provided  to  allow  for  adequate  review 
and  proper  notification  of  marine 
interests.  The  maximum  allowable  time 
for  a  river  closure  will  be  24  consecutive 
hours  and  there  will  be  24  hours 
between  planned  river  closure  events. 
Notification  of  reopening  of  the  river 
will  be  via  VHF  radio  channel  16. 

The  establishment  of  this  safety  zone 
regulation  ensures  that  vessels  will  not 
transit  the  Big  Sandy  River  in  the 
vicinity  of  the  demolition  and 
replacement  work  when  the  main 
cbaimel  is  obstructed  by  hazards 
associated  with  the  project.  The  safety 
zone  also  ensures  that  communications 
is  established  between  the  contractor's 
vessel  and  vessels  transiting  the  waters 
within  the  safety  zone  during  the  non- 
critical  phases  of  the  project.  With 
proper  commimication  between  parties, 
the  contractor  is  assured  of  having 
ample  time  to  comply  with  any  request 
to  relocate  work  boats  temporarily  to 
allow  a  vessel  to  navigate  through  the 
safety  zone. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  policies  and  procedures 
of  the  Depardnent  of  Transportation 
(DOT)  (44  FR  11040.  February  26. 1979). 
The  Coast  Guard  expects  the  impact  of 
this  regulation  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  EXDT  is  unnecessary, 
due  to  the  limited  duration  of  the  river 
closure. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  section  2.B.2 
of  Commandant  Instruction  M16475.1B 
(as  revised  by  59  FR  38654,  July  29, 
1994)  this  regulation  is  categorically 
excluded  from  further  environmental 
documentation  as  an  action  required  to 
protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water),  Records  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46 

2.  A  temporary  §  165.T08-O30  is 
added,  to  read  as  follows: 


§165.108-030 
R)v«r. 


Safety  Zone:  Big  Sandy 


(a)  Location.  The  Big  Sandy  River 
between  miles  2.1  and  3.1  is  established 
as  a  safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  Jime  16.  1997,  at 

7  a.m.  EDT.  It  terminates  on  October  31, 
1997  at  11:59  p.m.  EST. 

(c)  Regulations. 

(1)  Except  with  the  permission  of  the 
Captain  of  the  Port  Himtington,  all 
vessels  must: 

(i)  Remain  outside  the  safety  zone 
during  all  periods  of  closure,  as 
announced  by  Coast  Guard  Broadcast 
Notice  to  Mariners  and  as  enforced  on 
scene  by  persoimel  from  the  Coast 
Guard  Marine  Safety  Office  Huntington, 
WV. 

(ii)  Communicate  with  the  on-scene 
contract  vessel  on  channel  16  VHF-FM 
to  arrange  for  safe  passage  through  the 
safety  zone  at  all  other  times,  providing 


at  least  (20)  minutes  advance  notice 
prior  to  transiting  through  the  regulated 
area.  As  the  specific  contract  vessel  to 
be  on-scene  may  change  over  the  period 
of  the  project,  the  vessel  will  answer  a 
hail  for  "C.  J.  Mahan  Construction." 

(iii)  Provide  the  on-scene  contract 
vessel  at  least  (20)  minutes  advance 
notice  to  move/suspend  operations  in 
any  case  where  the  transiting  vessel 
operator  believes  the  safe  passage  of  any 
vessel  or  tow  is  jeopardized  by  the 
presence/operation  of  the  crane  barge, 
floating  work  plants,  or  construction 
tugs  during  operations  not  involving 
river  closure. 

(2)  The  Captain  of  the  Port  may  direct 
the  movement  of  any  vessel  within  the 
safety  zone  as  appropriate  to  ensure  the 
safe  navigation  of  vessels  through  the 
safety  zone. 

Dated:  May  14,  3:30  pm  EDT. 
F.  A.  Nyhuis, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port/Huntington,  WV. 
[FR  Doc.  97-14741  Filed  6-4-97;  8:45  am] 
BHJJNQ  CODE  4S10-14-M 


ENVii'ONMEht;  A>.  .»R0rECT10N 
AGENC 


40C^f*  '  ^1  52 


[M(H-i 


-^9jhjB' 


Sfi-S-i-B] 


Aop'ova'  ar-a  '•^'-©■'""uigatsor  o-  Staie 
Iripien^entatson  Pian    M'nnesc-a; 
Enhai">cecJ  Moni'ofing 

AGENCt:  njivuxmmental  Protection 

Agency. 

ACTKW:  Direct  final  rule;  withdrawal. 

s  mma-y:  On  April  9,  1997  (62  FR 
17081J,  the  United  States  Environmental 
Protection  Agency  (USEPA)  approved 
the  State  of  Minnesota's  Enhanced 
Monitoring  rule  through  a  direct  final 
rule  procedure.  The  USEPA  is 
withdrawing  this  direct  final  rule  due  to 
adverse  comments  received  on  this 
action.  In  a  subsequent  final  rule 
USEPA  will  sununarize  and  respond  to 
the  comments  received  and  announce 
final  rulemaking  action  on  this 
requested  program  delegation. 
DATES:  The  direct  final  rule  published  at 
62  FR  17081  is  withdrawn  effective  June 
5, 1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 


UMI 
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SOB  s^UPTHER  INFORMATION  CONTACT: 
Douglas  Abuxano,  Regulation 
Development  Section  2,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5, 17  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone:  (312)  353-6960. 

List  of  Subjects  in  40  f  FR  Part  52 

Environmental  proiecuon,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  May  20,  1997. 
Gail  C.  Ginsberg, 
Acting  Regional  Administrator. 
(FR  Doc.  97-14718  Filed  6-4-97;  8:45  am] 
BIUJNQ  OOOE  a8a»-6fr-P 
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Guidelines  Establishing  Test 

P'ocedures  tor  the  Anatysfs  o^ 

f'oiiutanTs   Appiicatic'-^  »oi  Approval  of 
Alternate  Test  O'ocecufes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  change  in  address. 

summary:  By  this  action,  the 
Environmental  Protection  Agency  (EPA) 
announces  an  internal  transfer  of 
administrative  responsibilities  for  the 
evaluation  of  alternate  test  procedures 
under  Clean  Water  Act  section  304(h). 
EPA  has  transferred  responsibilities 
from  the  Environmental  Monitoring 
Systems  Laboratory  in  Cincinnati 
(EMSL-Ci),  now  called  the  National 
Exposure  Research  Laboratory  (NERL), 
in  the  Office  of  Research  and 
Development  (ORD)  to  the  Office  of 
Science  and  Technology  in  the  Office  of 
Water  (OW).  This  action  officially 
announces  the  change  in  internal 
delegation  of  responsibility  for 
administering  the  alternate  test 
procedure  (ATP)  program  (from  the 
EMSL-Ci  laboratory  to  the  Headquarters 
office  in  Washington,  D.C.)  and  revises 
the  address  in  those  sections  of  title  40 
of  the  Code  of  Federal  Regulations  (CFR) 
which  describe  the  process  for 
submission  of  ATP  applications  to  the 
Agency. 

DATES:  Effective  on  June  5,  1997. 
AODRESSES:  Applications  for  alternate 
test  procedures  should  be  sent  to  the 


Director,  Analytical  Methods  Staff, 
Office  of  Science  and  Technology 
(4303),  Office  of  Water.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ben 
J.  Honaker,  Analytical  Methods  Staff, 
Office  of  Science  and  Technology 
(4303),  USEPA,  401  M  Street,  SW., 
Washington,  IX:  20460;  phone:  (202) 
260-2272. 

SUP»i-tMeN-'6R>   iNt^ORMATION: 

Regulated  Kntities 

Entities  potentially  regulated  by  this 
action  are  those  who  seek  EPA  approval 
of  analytical  technologies  for  monitoring 
under  the  provisions  of  the  Clean  Water 
Act  (CWA)  and  the  Safe  Drinking  Water 
Act  (SDWA).  Entities  potentially 
regulated  by  this  action  are  listed  in  the 
table  below.  These  entities  potentially 
include  consensus  methods 
organizations  that  publish  compendia  of 
analytical  methods  for  water,  and 
equipment  manufacturers,  instrument 
manufactiu^rs  and  laboratories  that 
modify  compliance  methods  or  seek 
approval  of  new  methods  for 
compliance  monitoring. 


Category 


Public 


Private 


Examples  of  regulated  entities 


Government  laboratories  that  de- 
velop analytical  mettiods  for 
compliance  with  the  CWA  and 
the  SDWA. 

Commercial  laboratories,  conserv 
sus  methods  organizations,  in- 
strument manufacturers,  ven- 
dors, and  other  entities  that  de- 
velop or  publish  analytical  meth- 
ods for  compliance  with  the 
CWA  and  the  SDWA. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  CHher  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  section  136.1  of 
Utle  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMA-noN  COVtact  section. 

L  Authurttv 

The  Clean  Water  Act  requires  the  EPA 
Administrator  to  promulgate  effluent 
limitations  guidelines  for  specified 
categories  and  classes  of  point  sources. 
Section  301  of  the  CWA  prohibits  the 


discharge  of  any  pollutant  into 
navigable  waters  unless  the  discharge 
complies  with  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  under  section  402  of  the 
CWA.  Section  307  requires  the  EPA 
Administrator  to  publish  regulations 
establishing  pretreatment  standards  for 
introduction  of  pollutants  into  publicly 
owned  treatment  works  (POTWs). 
Section  401  requires  certification  for  the 
construction  or  operation  of  facilities 
which  may  result  in  any  discharge  into 
navigable  waters. 

Section  304(h)  of  the  Clean  Water  Act 
requires  the  EPA  Administrator  to 
promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of 
pollutants.  EPA's  approval  of  analytical 
methods  is  authorized  under  section 
304(h)  of  the  CWA,  as  well  as  the 
general  rulemaking  authority  in  section 
501(a)  of  the  Act.  EPA  uses  these  test 
procedures  to  support  the  development 
of  effluent  limitations  guidelines,  to 
establish  compliance  with  NPDES 
permits,  for  implemantation  of 
pretreatment  standards,  and  for  section 
401  certifications. 

The  section  304(h)  test  procedures 
(analytical  methods)  are  specified  in 
part  136  of  title  40  of  the  Code  of 
Federal  Regulations  (CFR).  The  test 
procedures  prescribed  in  part  136  are 
used  for  the  applications  indicated 
above  unless  an  alternate  test  procedure 
(ATP)  has  been  specifically  approved  by 
the  EPA  Administrator  or  the  Regional 
Administrator.  The  ATP  application  and 
approval  process  for  new  methods  and 
method  modifications  is  specified  at  40 
CFR  136.4  and  136.5. 

n.  Purpose 

The  purpose  of  today's  notice  is  to 
announce  the  change  in  the  internal 
EPA  delegation  of  responsibility  for  the 
wastewater  ATP  program  within  EPA 
and  to  revise  the  address  published  in 
the  CFR  for  submitting  ATP 
applications  to  the  Agency.  Prior  to 
today's  action,  the  Administrator  had 
delegated  responsibility  for  processing 
ATP  applications  to  the  Environmental 
Monitoring  Systems  Laboratory  in 
Cincinnati  (EMSL-Ci),  for  both 
wastewater  and  drinking  water  ATP 
applications.  Thus,  the  regulations  at  40 
CFR  136.4  and  136.5  directed  those 
applications  to  be  sent  to  the  EMSL-Ci 
address.  To  "streamline"  Agency 
processes  for  action  on  analytical 
methods,  EPA  shifted  the  internal 
delegation  of  responsibility  fixjra  the 
office  in  Cincinnati  to  the  Headquarters 
EPA  office  in  Washington,  DC.  To 
expedite  processing  of  all  wastewater 
and  drinking  water  ATP  applications, 
applicants  should  send  them  to  the 
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Headquarters  EPA  office  in  Washington, 
DC  rather  than  to  Cincinnati. 

EPA  proposed  revisions  to  these 
regulations  in  the  March  28,  1997 
Federal  Register  (62  FR  14976).  The 
proposed  action  would  streamline  the 
Office  of  Water's  methods  approval 
programs  and  would  significantly 
change  the  current  ATP  process  if 
finalized.  At  the  present  time,  however, 
the  ATP  process  for  wastewater 
methods  described  at  40  CFR  136.4  and 
136.5  remains  in  effect. 

QL  Administrative  Procedure  Act 

EPA  considers  this  notice  of  change  in 
address  to  be  exempt  from  the 
requirement  for  prior  notice  and 
opportimity  to  comment  under  section 
553(b)(A)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(A).  This 
notice  merely  informs  the  public  of  a 
change  of  Agency  organization, 
procedure,  or  practice.  EPA  also  finds, 
for  good  cause,  that  the  opportimity  for 
public  comment  is  unnecessary  because 
the  EPA  personnel  in  Cincinnati  no 
longer  administer  the  CWA  program  for 
review  of  alternate  test  procedures;  so 
the  change  is  ministerial  and  there  is  no 
substantive  issue  for  comment.  For  the 
same  reasons,  today's  notice  is  not 
subject  to  the  delayed  effective  date 
provisions  of  APA  section  553(d).  Any 
unnecessary  delay  caused  by  the  need  to 
forward  applications  from  Cincinnati  to 
Washington,  DC  also  impedes  the 
expeditious  processing  of  alternative 
test  method  applications. 

rV.  Regulatory  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  [58  FR 
51735  (October  4,  1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materisilly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  a  final 
regulatory  flexibility  analysis  for 
r^ulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulatory  action  does  not 
have  any  adverse  impact  on  either  small 
or  large  entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federsd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 


the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  This  ridemaking  merely 
announces  a  change  in  address  for 
applications  for  alternate  test 
procedures  under  the  Clean  Water  Act 
and  Safe  Drinking  Water  Act.  Therefore, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202,  203  and 
205  of  the  UMRA. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  and 
consequently  is  not  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office  Under  the 
Small  Business  Regulatory  Enforcement 
and  Fairness  Act  (SBREFA) 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  final  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

List  of  Subjects  in  40  CFR  Part  136 

Environmental  protection. 
Laboratories,  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control. 

Dated:  May  29, 1997. 
Robert  Perciaaepe 

Assistant  Administrator  for  Water 

For  the  reason  set  out  in  the  preamble, 
part  136  of  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

P4  0T  ,1^    GUiDELiNES 
ESTAB.^SHiNG  "EST  dROClDURES 
FOR  THE  ANA.,  ^S!S  OP  ecu' ANTS 

1.  The  authority  citation  for  40  CFR 
part  136  continues  to  read  as  follows: 
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Authority:  Sees.  301,  304(h].  307  and 
501(a),  Pub.  L.  95-217,  91  Stat.  1566,  et  seq. 
[33  U.S.C.  1251,  et  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 
***** 

2.  Section  136.4  is  eimended  by 
revising  paragraph  (d)  introductory  text 
to  read  as  follows: 

§  136.4    Application  for  alternate  test 
procedures.  • 

*        *| I     •         *         • 

(d)  Ari  application  for  approval  of  an 
alternate  test  procedure  for  nationwide 
use  may  be  made  by  letter  in  triplicate 
to  the  Director,  Analytical  Methods 
Staff,  Office  of  Science  and  Technology 
(4303),  Office  of  Water,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Any  application  for  an  alternate  test 
procedure  under  this  paragraph  (d) 
shall:   1 1 
***** 

3.  Section  136.5  is  amended  by 
revising  paragraphs  (b)  through  (d), 
(e)(1),  and  (e)(2)  to  read  as  follows: 

§  1 36  5    A  pproval  of  attemate  test 

proceou'-s 

(a)  *  '  • 

(b)  Within  thirty  days  of  receipt  of  an 
application,  the  Director  will  forward 
such  application  proposed  by  the 
responsible  person  or  firm  making  the 
discharge,  together  with  his 
recommendations,  to  the  Regional 
Administrator.  Where  the  Director 
recommends  rejection  of  the  application 
for  scientific  and  technical  reasons 
which  he  provides,  the  Regional 
Administrator  shall  deny  the 
application,  and  shall  forward  a  copy  of 
the  rejected  application  and  his  decision 
to  the  Director  of  the  State  Permit 
Program  and  to  the  Director  of  the 
Analytical  Methods  Staff,  Washington, 
DC. 

(c)  Before  approving  any  application 
for  an  alternate  test  procedure  proposed 
by  the  responsible  person  or  firm 
making  the  discharge,  the  Regional 
Administrator  shall  forward  a  copy  of 
the  application  to  the  Director  of  the 
Analytical  Methods  Staff,  Washington, 
DC. 

(d)  Within  ninety  days  of  receipt  by 
the  Regional  Administrator  of  an 
application  for  an  alternate  test 
procedure,  proposed  by  the  responsible 
person  or  firm  making  the  discharge,  the 
Regional  Administrator  shall  notify  the 
applicant  and  the  appropriate  State 
agency  of  approval  or  rejection,  or  shall 
specify  the  additional  information 
which  is  required  to  determine  whether 
to  approve  the  proposed  test  procedure. 
Prior  to  the  expiration  of  such  ninety 


day  period,  a  recommendation 
providing  the  scientific  and  other 
technical  basis  for  acceptance  or 
rejection  will  be  forwarded  to  the 
Regional  Administrator  by  the  Director 
of  the  Analytical  Methods  Staff, 
Washington,  DC.  A  copy  of  all  approval 
and  rejection  notifications  will  be 
forwarded  to  the  Director,  Analytical 
Methods  Staff,  Washington,  DC,  for  the 
purposes  of  national  coordination. 

(e)  Approval  for  nationvdde  use.  (1) 
Within  sixty  days  of  receipt  by  the 
Director  of  the  Analytical  Methods  Staff, 
Washington,  DC,  of  an  application  for 
an  alternate  test  procedure  for 
nationwide  use,  the  Director  of  the 
Analytical  Methods  Staff  shall  notify  the 
applicant  in  writing  whether  the 
application  is  complete.  If  the 
application  is  incomplete,  the  applicant 
shall  be  informed  of  the  information 
necessary  to  make  the  application 
complete. 

(2)  Within  ninety  days  of  the  receipt 
of  a  complete  package,  the  Analytical 
Methods  Staff  shall  perform  any 
analysis  necessary  to  determine  whether 
the  alternate  method  satisfies  the 
applicable  requirements  of  this  part,  and 
the  Director  of  the  Analytical  Methods 
Staff  shall  recommend  to  the 
Administrator  that  be/she  approve  or 
reject  the  application  and  shall  also 
notify  the  applicant  of  such 
recommendation. 
***** 

(FR  Doc.  97-14720  FUed  6-4-97;  8:45  am] 
BILUNG  CODE  6SaO-S(M> 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1639 
/)(e't<)re  *^eform 

AGENCY:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements  a 
provision  in  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
FY  1996  appropriations  act  which 
restricts  recipients  from  initiating  legal 
representation  or  challenging  or 
participating  in  litigation,  lobbying  or 
rulem^ng  involving  an  effort  to  reform 
a  Federal  or  State  welfare  system.  The 
rule  also  clarifies  when  recipients  may 
engage  in  representation  on  behalf  of  an 
individual  client  seeking  specific  relief 
from  a  welfare  agency  and  under  what 
circumstances  recipients  may  use  funds 
from  sources  other  than  the  Corporation 
to  comment  on  public  rulemaking  or 
respond  to  requests  from  legislative  or 
administrative  officials  involving  a 


reform  of  a  Federal  or  State  welfare 
system. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  7,  1997. 
FOR  FURTHER  INFOmNATION  CONTACT: 
Office  of  the  General  Counsel,  (202) 
336-8817. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  section 
504(a}(16)  of  the  Corporation's  FY  1996 
appropriations  act.  Pub.  L.  104-134, 110 
Stat.  1321  (1996),  which  restricts 
recipients  of  LSC  funds  from  initiating 
legal  representation  or  participating  in 
any  other  way  in  efforts  to  reform  a 
Federal  or  State  welfare  system.  The 
Committee  held  hearings  on  July  10  and 
19,  1996,  and  the  Board  adopted  an 
interim  rule  on  July  20  which  was 
published  in  the  Federal  Register  on 
August  29,  1996,  with  a  request  for 
comments. 

Subsequent  to  the  adoption  of  the 
interim  rule  by  the  Board,  Congress 
enacted  and  the  President  signed  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996. 
110  Stat.  2105  (1996)  ("Personal 
Responsibility  Act").  After  receiving 
four  timely  comments  on  the  interim 
rule,  the  Committee  held  public 
hearings  on  the  rule  on  December  13, 
1996,  but,  because  of  the  enactment  of 
the  Personal  Responsibility  Act,  did  not 
adopt  a  final  rule.  The  Committee  met 
again  on  March  7,  1997,  and  adopted 
proposed  revisions  to  the  definitions  in 
the  interim  rule  to  include  most 
provisions  of  the  Personal 
Responsibility  Act  and  requested  that 
the  proposed  revisions  be  published  for 
public  comment.  See  62  FR  14382 
(March  26,  1997).  The  Corporation 
received  seventeen  timely  cMnments  on 
the  propKised  rule,  including  a  comment 
from  the  Center  for  L^w  and  Social 
Policy  ("CLASP"),  submitted  on  behalf 
of  the  Project  Advisory  Group  and  the 
National  Legal  Aid  and  Defender 
Association;  two  from  bar  associations 
(American  Bar  Association  and  the 
Colorado  Bar  Association),  four  from 
State  or  Coimty  agencies,  and  10  from 
legal  services  grantees.  The  Committee 
held  public  hearings  on  the  rule  on  May 
9  and  the  Board  adopted  this  final  rule 
on  May  10,  1997. 

The  Corporation's  FY  1997 
appropriations  act  became  effective  on 
October  1,  1996,  see  Pub.  L.  104-208, 
110  Stat.  3009.  It  incorporated  by 
reference  the  section  504  restriction  on 
welfare  reform  included  in  the  FY  1996 
appropriations.  Accordingly,  the 
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preamble  and  text  of  this  rule  continue 
to  refer  to  the  applicable  section  number 
of  the  FY  1996  appropriations  act. 

This  final  rule  revises  the  proposed 
rule's  definitions  of  "Federal  or  State 
welfare  system"  and  "reform"  by 
merging  the  two  definitions  into  a  new 
definition  of  "an  effort  to  reform  a 
Federal  or  State  welfare  system."  This 
rule  retains  the  proposed  rule's 
exception  for  the  Child  Support 
Enforcement  provisions  in  the  Personal 
Responsibility  Act  and  retains  the 
proposed  rule's  inclusion  of  regulations 
in  the  definition  of  "existing  law." 

A  section-by-section  discussion  of 
this  final  rule  is  provided  below. 

Section  1639.1     Purpose 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  do  not  initiate 
litigation  or  participate  in  litigation, 
lobbying  or  rulemaking  involving  an 
effort  to  reform  a  Federal  or  State 
welfare  system.  In  addition,  the  rule 
clarifies  when  recipients  can  engage  in 
legal  representation  of  a  client  seeking 
specific  relief  from  a  welfare  agency  and 
incorporates  section  504(e)  of  110  Stat. 
1321.  which  permits  recipients  to  use 
non-LSC  funds  to  comment  on  public 
rulemaking  or  respond  to  requests  from 
legislative  or  administrative  officials. 

Section  1639.2    Definitions 

The  proposed  rule  would  have 
revised  the  definition  of  "Federal  or 
State  welfare  system"  to  include  all 
provisions  of  the  Personal 
Responsibility  Act,  except  for  the  Child 
Support  Enforcement  provisions  in  Title 
in.  The  earlier  interim  rule  had 
included  only  Federal  and  State  Aid  to 
Families  with  Dependent  Children 
("AFDC")  programs  under  Title  IV-A  of 
the  Social  Security  Act,  42  U.S.C.  601  et 
seq.,  and  State  General  Assistance,  or 
similar  State  means-tested  programs  for 
basic  subsistence,  which  operate  with 
Stale  funding  or  under  State  mandate. 

Most  of  the  comments  opposed  the 
expanded  reach  of  the  proposed 
definition.  The  conunents  stated  that  the 
legislative  history  of  the  Corporation's 
welfare  reform  restriction  mentioned 
only  the  AFDC  and  General  Assistance 
programs.  The  comments  also  asserted 
that  certain  distinctions  among  the 
programs  included  in  the  Personal 
Responsibility  Act  take  most  of  the 
programs  therein  outside  of  what  is 
commonly  understood  to  be  welfare.  For 
example,  the  comments  stated  that  the 
Social  Security  Income  ("SSI") 
provisions  of  Title  II  are  not  welfare, 
because  the  program  is  operated  by  the 
Social  Security  Administration,  which 
is  not  a  welfare  agency.  They  also  said 
that  the  Food  Stamp  Program,  amended 


by  Title  VIII,  is  not  "welfare,"  because 
it  is  "a  safety  net  program" 
administered  by  the  United  States 
Department  of  Agriculture  and  is 
intended  to  ensure  that  low-income 
households,  including  the  working 
poor,  have  adequate  nutrition.  The 
comments  also  contended  that 
including  most  of  the  provisions  in  the 
Personal  Responsibility  Act  could 
adversely  affect  the  ability  of  programs 
to  represent  clients  in  the  area  of  public 
benefits,  because  they  would  first  need 
to  determine  which  parts  of  each 
welfare  program  have  undergone 
welfare  reform  and  which  parts  have  not 
been  revised. 

Most  of  the  comments  agreed  with  the 
proposed  exclusion  of  the  Child 
Support  Enforcement  provisions  from 
the  definition,  agreeing  with  the 
Corporation  that  the  Child  Support 
Enforcement  program  is  a  law 
enforcement  program,  not  a  welfare 
program.  The  comments  pointed  out 
that  the  Child  Support  Enforcement 
program  establishes  and  enforces  legal 
obligations  between  parents,  and  the 
funds  collected  and  distributed  are 
private,  not  public,  funds.  Moreover, 
receipt  of  services  is  not  limited  to 
persons  on  public  assistance,  but  is 
available  to  anyone  who  applies. 

However,  %vith  one  exception,  the 
comments  from  State  or  local  agencies 
expressed  an  opposite  view.  The 
comments  approved  of  the  proposed 
rule's  broader  definition,  but  also  urged 
the  Corporation  to  include  the  Child 
Support  Enforcement  provisions, 
arguing  that  these  are  a  critical 
component  of  welfare  reform,  because 
they  are  intricately  linked  with  the 
welfare  system  and  are  monitored  by  the 
United  States  Department  of  Health  and 
Human  Services  ("HHS"). 

The  Board  decided  to  include  all  of 
the  provisions  of  the  Personal 
Responsibility  Act,  except  for  the  Child 
Support  Enforcement  provisions  in  Title 
III,  based  on  its  determination  that 
Congress  intended  the  Personal 
Responsibility  Act,  in  large  measure,  to 
constitute  an  effort  to  reform  the  Federal 
and  State  welfare  systems.  It  is  true  that 
the  legislative  history  of  the 
Corporation's  welfare  reform  restriction 
used  examples  based  on  prior  AFDC 
and  General  Assistance  litigation. 
However,  the  Board  did  not  consider  the 
examples  in  the  legislative  history  of  the 
LSC  welfare  reform  restriction  as 
dispositive.  During  the  same  time  it  was 
considering  the  welfare  reform 
restriction.  Congress  was  working  on, 
and  soon  thereafter  enacted,  the 
Personal  Responsibility  Act,  which  was 
characterized  by  Congress  as  a  sweeping 
reform  of  a  variety  of  Federal  and  State 


welfare  systems.  In  summarizing  the 
agreement  that  became  law,  the 
conference  report  of  the  Personal 
Responsibility  Act  provided  that: 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996  puts 
in  place  the  most  fundamental  reforrn  of 
welfare  since  the  program's  incepUon.  *   *  * 
It  takes  the  historic  step  of  eliminating  a 
Federal  entitlement  program — Aid  to 
Families  with  Dependent  Children — and 
repl&cing  it  with  a  block  grant  that  restores 
the  states'  fundamental  role  in  assisting 
needy  families.  It  makes  substantial  reforms 
in  the  Food  Sttunp  Program,  cracking  down 
on  fraud  and  abuse  and  applying  tough  work 
standards.  It  reforms  the  Supplemental 
Security  Income  (SSI)  disability  program  to 
strengthen  eligibility  requirements.  *   *   *  It 
makes  sweeping  reforms  relating  to 
noncitizens,  strengthening  the  principle  that 
immigrants  come  to  America  to  work,  not  to 
collect  welfare  benefits. 
Conf.  Rep.  No.  725, 104th  Cong.,  2d  Sess. 
(1996)  (emphasis  added). 

Except  for  the  arguments  made 
regarding  the  Child  Support 
Enforcement  provisions,  the  Board  was 
unconvinced  by  most  of  the  distinctions 
set  forth  in  the  comments  as  to  why 
particular  titles  of  or  programs  amended 
by  the  Personal  Responsibility  Act 
should  be  exempt  from  the  "welfare 
reform"  restriction.  Neither  the  text  of 
the  Personal  Responsibility  Act  nor  its 
legislative  history  limited  "welfare 
reform"  to  only  Title  I.  The  Board 
retained  the  proposed  rule's  exclusion 
of  the  Child  Support  Enforcement 
provisions  in  Title  III  because,  unlike 
most  of  the  other  programs  amended  by 
the  Personal  Responsibility  Act.  Child 
Support  Enforcement  (Title  IV-D  of  the 
Social  Security  Act)  establishes  and 
enforces  legal  support  obligations 
between  parents.  "The  supp>ort  payments 
collected  and  distributed  are  private 
funds,  not  public  funds,  and  Title  IV- 
D  services  are  available  to  any  parent 
who  applies  for  them,  rather  than  being 
limited  to  families  on  public  assistance 
or  even  those  in  poverty.  Indeed,  the 
majority  of  cases  handled  and  nearly  75 
percent  of  all  funds  collected  involve 
families  not  on  public  assistance. 
Although  the  Title  FV-A  program 
contains  provisions  linking  eligibility 
and  benefits  for  AFDC  and  Food  Stamps 
with  cooperation  by  parents  with  the 
Title  rV-D  agency,  this  connection  alone 
does  not  transform  the  Title  FV-D 
program  into  a  welfare  program. 

Because  the  Board  determined  that 
the  Personal  Responsibility  Act 
constitutes  an  effort  to  reform  Federal 
and  State  welfare  systems,  the  Board 
decided  to  merge  the  definitions  of 
"Federal  or  State  welfare  system"  and 
"reform"  into  a  new  definition  of  "an 
effort  to  reform  a  Federal  or  State 
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welfare  system."  This  more  adequately 
tracks  the  language  in  the  statutory 
restriction  and  applies  it  to  current 
welfare  reform  legislation.  The 
deflnition  still  includes  State  efforts  to 
replace  or  modify  key  components  of 
their  General  Assistance  programs, 
because  the  legislative  history  of  the 
welfare  reform  restriction  identified 
such  programs  as  being  within  the 
restriction.  The  definition  also  includes 
language  which  anticipates  future 
reforms.  The  definition  uses  the  term 
"key  components"  of  a  Federal  or  State 
welfare  system  when  referring  to  future 
eff^orts  to  reform  a  welfare  system, 
because  the  statute  references  a  "welfare 
system,"  as  distinguished  from  any 
particular  provision  of  a  welfare 
program.  A  change  to  a  "key 
component"  is  intended  to  mean  a 
fundamental  restructuring  of  a  welfare 
program,  such  as  the  transformation  of 
an  entitlement  program  into  a  block 
grant  program.  Finally,  several 
conforming  revisions  have  also  been 
made  to  other  provisions  of  the  rule  to 
be  consistent  with  the  revised 
definition. 

This  rule's  final  definition  of 
"existing  law"  has  been  revised  from 
the  interim  rule  to  clarify  three  points. 
"Existing  law"  is  used  in  the  statutory 
limitation  on  the  exception  to  the 
welfare  reform  restriction.  The 
exception  permits  recipients  to 
represent  individual  eligible  clients  to 
seek  specific  relief  from  a  welfare 
agency  "if  such  relief  does  not  involve 
an  efiort  to  amend  or  otherwise 
challenge  existing  law  in  effect  on  the 
date  of  the  initiation  of  the 
representation"  (emphasis  added). 

The  first  clarification  made  by  the 
definition,  which  was  included  in  the 
proposed  rule,  is  that  "existing  law"  is 
limited  to  laws  enacted  to  reform  a 
Federal  or  State  welfare  system.  A 
broader  meaning  would  eviscerate  the 
exception,  because  the  type  of  law  in 
the  limitation  on  the  exception  would 
be  broader  than  the  type  of  law  in  the 
restriction  itself.  The  comments 
generally  approved  of  this  change. 

The  second  clarification  made  in  the 
final  definition,  which  was  also 
included  in  the  proposed  rule,  is  that 
"existing  law"  includes  properly 
promulgated  regulations.  Most  of  the 
comments  disapproved  of  this  revision. 
One  comment  stated  that  because 
"existing  law"  is  defined  to  mean  law 
enacted  to  reform  a  Federal  or  State 
welfare  system,  it  should  not  include 
regulations,  which  do  not  reform 
existing  welfare  law;  rather  they 
implement  Federal  and  State  legislative 
efforts  that  reform  welfare  law.  The 
comments  also  gave  examples  of  the 


detrimental  effect  of  including 
regulations  in  the  definition.  For 
example,  the  comments  alleged  that 
including  regulations  in  the  definition 
would  prevent  representation  in  some 
cases  allowed  under  the  exception 
clause,  because  the  rules  of  professional 
responsibility  preclude  an  attorney  from 
representing  a  client  if  the  attorney's 
other  obligations  are  likely  to  materially 
restrict  avenues  of  relief  that  would 
otherwise  be  available  to  the  client.  In 
essence,  the  comments  argued  that 
including  regulations  in  the  definition 
would  greatly  undermine  the  exception 
clause,  because,  when  representing 
clients  before  agencies,  legal  aid 
attorneys  must  often  either  challenge 
the  agency's  interpretation  of  the  law  or 
at  least  lay  the  foundation  for  such  a 
challenge,  should  an  effort  to  win 
benefits  for  the  client  under  the  agency's 
regulations  fail. 

The  Board  decided  to  retain 
regulations  in  the  definition  of  "existing 
law"  largely  because  the  statutory 
restriction  uses  the  term  "existing  law" 
without  qualification.  It  is  beyond  cavil 
that  properly  adopted  regulations 
constitute  law.  Regulations  not  only 
implement  the  express  language  of 
statutes,  they  also  fill  in  the  statutory 
gaps  and  create  substantive  law.  For  this 
reason.  Federal  and  State  administrative 
procedure  acts  require  public  notice  and 
comment  before  such  rules  are  adopted. 
The  Board  also  disagreed  that  the 
inclusion  of  regulations  in  the  definition 
eviscerates  the  exception.  The  exception 
allows  representation  to  seek  relief  that 
is  available  under  the  existing  law, 
whether  statutory  or  regulatory,  but 
does  not  allow  representation  that 
would  challenge  or  amend  existing  law. 
The  comments  appear  to  be  opposed  not 
so  much  to  the  inclusion  of  regulations 
as  to  the  limitation  clause  itself,  which 
prohibits  representation  that  would 
challenge  or  amend  existing  law.  A 
point  made  by  mamy  comments  was 
that,  in  order  to  represent  clients 
properly  in  public  benefits  cases,  an 
attorney  must  be  able  to  challenge 
existing  law.  Although  the  Corporation 
is  sympathetic  to  the  concerns  raised,  it 
is  not  convinced  that  this  definition  will 
lead  to  the  alleged  consequences. 
Regardless,  the  statutory  restriction 
prohibits  any  efforts  to  reform  a  Federal 
or  State  welfare  system  or  to  provide 
representation  that  would  challenge  or 
seek  to  amend  existing  "welfare  reform" 
law  and  the  Corporation  believes 
including  regulations  within  the 
definition  is  necessary  to  implement 
that  restriction. 

To  clarify  that  the  definition  applies 
to  regxilations  that  indeed  "make  law," 
a  third  revision  clarifies  that  the 


definition  includes  only  regulations 
"that  have  been  formally  promulgated 
pursuant  to  public  notice  and  conunent 
procedures."  This  change  responds  in 
part  to  the  comment  from  Atlanta  Legal 
Aid,  which  stated  that  the  legal  basis  of 
Georgia  regulations  is  unclear,  in  part 
because  they  are  not  formally 
promulgated.  One  comment  stated  that 
the  uncertainty  of  the  status  of 
regulations  and  whether  they 
implement  welfare  reform  legislation  or 
un-reformed  welfare  law  would  cause 
an  enforcement  problem.  Auditors 
would  not  know  if  certain 
representation  was  improper  imless 
they  are  fully  versed  in  a  particular 
jurisdiction's  welfare  law  and  in  the 
legal  status  of  any  applicable 
regulations.  The  proposed  rule  used  the 
qualifying  clause  "having  the  force  and 
effect  of  law,"  but  because  comments 
found  such  language  ambiguous,  the 
Board  replaced  it  with  language 
clarifying  that  "existing  law"  includes 
only  regulations  that  are  promulgated 
pursuant  to  public  notice  and  comment 
procedures.  This  change  should 
preclude  any  confusion  auditors  might 
have  experienced  over  the  proposed 
rule's  language. 

In  summary,  the  definition  of 
"existing  law"  in  this  final  rule  does  not 
include  regulations  that  have  not  been 
formally  promulgated  under  notice  and 
comment  procedures  or  that  have  not 
been  issued  to  implement  reform  of  a 
Federal  or  State  welfere  system. 

Section  1639.3    Prohibition 

This  section  generally  prohibits 
litigation,  lobbying  and  rulemaking 
activities  involving  an  effort  to  reform  a 
Federal  or  State  welfare  system.  The 
prohibition  includes  litigation 
challenging  laws  or  regulations  enacted 
as  part  of  a  reform  of  a  Federal  or  State 
welfare  system;  participating  in 
rulemaking  involving  proposals  that  are 
being  considered  as  part  of  a  reform  of 
a  Federal  or  State  wel&re  system;  and 
lobbying  before  legislative  or 
administrative  bodies  involving  pending 
or  proposed  legislation  that  is  part  of  a 
reform  of  a  Federal  or  State  welfare 
system. 

Section  1639.4    Permissible 
Representation  of  Eligible  Clients 

This  section  implements  the  statutory 
exception  in  section  504(a)(16)  which 
permits  a  recipient  to  represent  "an 
individual  eligible  client  who  is  seeking 
specific  relief  from  a  welfare  agency,  if 
such  relief  does  not  involve  an  effort  to 
amend  or  otherwise  challenge  existing 
law  in  effect  on  the  date  of  the  initiation 
of  the  representation."  Pxirsuant  to  this 
provision,  an  action  to  enforce  existing 
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law  would  not  be  proscribed.  Thus,  for 
example,  when  representing  an  eligible 
client  seeking  individual  relief  from  the 
actions  of  an  agency  taken  under  a 
welfare  reform  law  or  regulation,  a 
recipient  may  challenge  an  agency 
policy  on  the  basis  that  it  violates  an 
agency  regulation  or  State  or  Federal 
law  or  challenge  the  application  of  an 
agency's  regulation,  or  the  law  on  which 
it  is  based,  to  the  individual  seeking 
relief. 

Section  1639.5    Exceptions  for  Public 
Rulemaking  and  Responding  to 
Requests  With  Non-LSC  Funds 

The  1996  appropriations  act  includes 
a  provision,  section  504(e)  of  110  Stat. 
1321,  which  provides  that  nothing  in 
section  504 

shall  be  construed  to  prohibit  a  recipient 
from  using  funds  derived  from  a  source  other 
than  the  Legal  Services  Corporation  to 
comment  on  public  rulemaking  or  to  respond 
to  a  written  request  for  information  or 
testimony  from  a  Federal,  State  or  local 
agency,  legislative  body  or  committee,  or  a 
member  of  such  an  agency,  body  or 
committee,  so  long  as  the  response  is  made 
only  to  the  parties  that  make  the  request  and 
the  recipient  does  not  arrange  for  the  request 
to  be  made. 

This  exception  applies  to  the 
prohibition  on  welfare  reform  lobbying 
and  rulemaking  in  section  504(a)(16). 
Therefore,  recipients  may  use  non-LSC 
funds  to  make  oral  or  written  comments 
in  a  public  rulemaking  proceeding 
involving  an  effort  to  reform  a  Federal 
or  State  welfare  system.  Recipients  may 
also  use  non-LSC  funds  to  respond  to  a 
written  request  from  a  government 
agency  or  official  thereof,  elected 
official,  legislative  body,  committee  or 
member  thereof,  made  to  the  employee 
or  to  a  recipient  to  testify  or  provide 
information  regarding  an  effort  to  reform 
a  State  or  Federal  welfare  system, 
provided  that  the  response  by  the 
recipient  is  made  only  to  the  party 
making  the  request  and  the  recipient 
does  not  arrange  for  the  request  to  be 
made. 

Section  1639.6    Recipient  Policies  and 
Procedures 

In  order  to  ensure  that  the  recipient's 
staff  is  fully  aware  of  the  restriction  on 
welfare  reform  activity  and  to  ensure 
that  staff  receive  appropriate  guidance, 
this  section  requires  that  recipients 
adopt  written  policies  and  procedures  to 
guide  its  staff  in  complying  with  this 
part. 

Transition  Guidance 

Recipients  must  take  immediate  steps 
to  withdraw  from  pending  cases  that 
were  permitted  by  the  interim 


regulation  but  which  are  now  prohibited 
by  the  final  regulation.  Such  steps 
should  be  documented  by  written  notice 
to  the  client  and  written  pleadings  to 
the  courts  or  administrative  agencies 
involved.  However,  where  a  court  or 
agency  will  not  permit  withdrawal  in 
spite  of  a  recipient's  best  efforts,  the 
Corporation  will  determine  on  a  case- 
by-case  basis  whether  continued 
representation  violates  the  regulation. 
During  the  period  in  which  the  recipient 
is  seeking  alternative  counsel  or  other 
proper  ways  to  conclude  its 
involvement  in  such  representation,  it 
may  file  such  motions  as  are  necessary 
to  preserve  its  client's  rights  in  the 
matter  on  which  representation  is  being 
provided. 

List  of  Subfects  in  45  CFR  Part  1639 

Grant  programs.  Legal  services, 
Welfare  reform. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  1639  is  revised  to  read  as 
follows: 

PART  1639— WELFARE  REFORM 


1639.1 
1639.2 
1639.3 
1639.4 


Purpose. 
Definitions. 
Prohibition. 

Permissible  representation  of 
eligible  clients. 

1639.5  Exceptions  for  public  rulemaking 
and  responding  to  requests  with  non- 
LSC  funds. 

1639.6  Recipient  policies  and  procedures. 

Authority:  42  U.S.C.  2996g(e);  Pub.  L  104- 
208, 110  Stat.  3009:  Pub.  L.  104-134, 110 
Stat.  1321. 

$1639.1    Purpose. 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  do  not  initiate 
litigation  involving,  or  challenge  or 
participate  in,  efforts  to  reform  a  Federal 
or  State  welfare  system.  The  rule  also 
clarifies  when  recipients  may  engage  in 
representation  on  behalf  of  an 
individual  client  seeking  specific  relief 
from  a  welfare  agency  and  under  what 
circumstances  recipients  may  use  funds 
from  sources  other  than  the  Corporation 
to  comment  on  public  rulemaking  or 
respond  to  requests  from  legislative  or 
administrative  officials  involving  a 
reform  of  a  Federal  or  State  welfare 
system. 

§1639.2    Definitions. 

(a)  An  effort  to  reform  a  Federal  or 
State  welfare  system  includes  all  of  the 
provisions,  except  for  the  Child  Support 
Enforcement  provisions  of  Title  III,  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Personal  Responsibility  Act),  110  Stat. 
2105  (1996),  and  subsequent  legislation 
enacted  by  Congress  or  the  States  to 


implement,  replace  or  modify  key 
components  of  the  provisions  of  the 
Personal  Responsibility  Act  or  by  States 
to  replace  or  modify  key  components  of 
their  General  Assistance  or  similar 
means-tested  programs  conducted  by 
States  or  by  counties  with  State  funding 
or  under  State  mandates. 

(b)  Existing  law  as  used  in  this  part 
means  Federal,  State  or  local  statutory 
laws  or  ordinances  which  are  enacted  as 
an  effort  to  reform  a  Federal  or  State 
welfare  system  and  regulations  issued 
pursuant  thereto  that  have  been 
formally  promulgated  pursuant  to 
public  notice  and  comment  procedures. 

§  1639.3    Prohibition. 

Except  as  provided  in  §§  1639.4  and 
1639.5,  recipients  may  not  initiate  legal 
representation,  or  participate  in  any 
other  way  in  litigation,  lobbying  or 
rulemaking,  involving  an  effort  to 
reform  a  Federal  or  State  welfare 
system.  Prohibited  activities  include 
participation  in: 

(a)  Litigation  challenging  laws  or 
regulations  enacted  as  part  of  an  effort 
to  reform  a  Federal  or  State  welfare 
system. 

(b)  Rulemaking  involving  proposals 
that  are  being  considered  to  implement 
an  effort  to  reform  a  Federal  or  State 
welfare  system. 

(c)  Lobbying  before  legislative  or 
administrative  bodies  undertaken 
directly  or  through  grassroots  efforts 
involving  pending  or  proposed 
legislation  that  is  part  of  an  effort  to 
reform  a  Federal  or  State  welfare 
system. 

§1639.4    Permissible  representation  of 
eilglbie  clients. 

Recipients  may  represent  an 
individual  eligible  client  who  is  seeking 
specific  relief  from  a  welfare  agency,  if 
such  relief  does  not  involve  an  effort  to 
amend  or  otherwise  challenge  existing 
law  in  effect  on  the  date  of  the  initiation 
of  the  representation. 
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Consistent  with  the  provisions  of  45 
CFR  1612.6  (a)  through  (e),  recipients 
may  use  non-LSC  funds  to  comment  in 
a  public  rulemaking  proceeding  or 
respond  to  a  written  request  for 
information  or  testimony  from  a 
Federal,  State  or  local  agency,  legislative 
body,  or  committee,  or  a  member 
thereof,  regarding  an  effort  to  reform  a 
Federal  or  State  welfare  system. 
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§  1639  ';     ^ecnent  policies  and 
proceoures. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part. 

Dated:  May  30.  1997. 
Victor  M.  Fortuno, 
General  Counsel. 
(FR  Doc.  97-14608  Filed  6-4-97;  8:45  am] 

BILUNG  CODE  7060-01-P 


DEPas^MEN'  C-     B^ ASPORTATION 

'-<esear:r  anc  Spe'.  c    '^^ograms 
Acir^.nlS'^T■on 

I 

49CFR  -a-tc    71,  and  172 
[Docket  No.  hm  :2^!^] 
RIN2137-AD02 

-azafdous  Ma'.e    iis:  Shipping 
;)escr'p*!0''  an,:*  ,^.=ickaoing  of  Oxyqen 

Generato''s 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  to  add 
a  specific  shipping  description  to  the 
Hazardous  Materials  Table  for  chemical 
oxygen  generators  and  to  require 
approval  of  a  chemical  oxygen 
generator,  and  its  packaging,  when  the 
chemical  oxygen  generator  is  to  be 
transported  with  its  means  of  initiation 
attached.  Oxygen  generators  ciurently 
are  transported  under  several  different 
shipping  descriptions  which  identify 
chemical  constituents  but  do  not 
identify  that  the  packaged  articles  are 
oxygen  generators.  These  changes  will 
facilitate  the  identification  of  oxygen 
generators  in  transportation,  making  it 
easier  to  comply  with  and  enforce 
existing  prohibitions  against  the  carriage 
of  chemical  oxygen  generators  on 
passenger  aircraft  and  in  inaccessible 
locations  on  cargo  aircraft,  and  enhance 
packaging  requirements. 
DATES:  Effective:  The  effective  date  of 
these  amendments  is  July  7,  1997.  The 
provisions  of  §  172.101(l)(l)(ii),  which 
otherwise  would  allow  up  to  one  year 
after  a  change  in  the  Hazardous 
Materials  Table  to  use  up  stocks  of 
preprinted  shipping  papers  and  to  ship 
packages  that  were  marked  prior  to  the 
change,  do  not  apply  to  these 
amendments 

FOR  FURTHER  INFOR-MATION  CONTACT: 
Diane  LaValle,  Office  of  Hazardous 
Materials  Standards,  202-36&-8553, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 


Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Following  the  May  11, 1996  crash  of 
Valujet  flight  592  into  the  Florida 
Everglades,  where  chemical  oxygen 
generators  carried  as  cargo  may  have 
caused  or  contributed  to  the  severity  of 
the  accident.  RSPA  published  an 
interim  final  rule  in  the  Federal 
Register  (61  FR  26418)  on  May  24,  1996, 
followed  by  a  final  rule  on  December  30, 
1996  (61  FR  68952)  prohibiting  the 
transportation  of  chemical  oxygen 
generators  as  cargo  on  passenger- 
carrying  aircraft.  This  prohibition  is 
responsive  to  a  May  31,  1996 
recommendation  of  the  National 
Transportation  Safety  Board  (NTSB)  that 
RSPA: 

In  cooperation  with  the  Federal  Aviation 
Administration,  permanently  prohibit  the 
transportation  of  chemical  oxygen  generators 
as  cargo  on  board  any  passenger  or  cargo 
aircraft  when  the  generators  tiave  passed 
their  expiration  dates,  and  the  chemical  core 
has  not  been  depleted.  (Class  I,  Urgent 
Action)  {A-96-29). 

On  December  30,  1996,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (61  FR  68955)that  proposed,  in 
relevant  part,  several  additional  changes 
with  respect  to  chemical  oxygen 
generators:  (1)  adding  a  shipping 
description  for  "Oxygen  generator, 
chemical,  5.1,  UN  3353,  PG-I  and  PG- 
II,"  consistent  with  the  recent  adoption 
of  this  shipping  description  by  the 
International  Civil  Aviation 
Orgcmization  (ICAO);  (2)  indicating  in 
§§  172.101  (the  Hazardous  Materials 
Table),  §§  171.11  and  175.85  of  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  that  chemical 
oxygen  generators  may  not  be 
transported  aboard  passenger-carrying 
aircraft  or  in  inaccessible  cargo 
compartments  in  cargo  aircraft;  (3) 
indicating  in  §§171.11, 171.12,  and 
171.12a  that  there  are  no  exceptions 
from  HMR  requirements  for 
classification,  approval  and  description 
of  oxygen  generators;  and  (4)  specifying 
packaging  requirements  for  shipment  of 
chemical  oxygen  generators. 

This  final  rule  adopts  these  proposals 
from  the  December  30,  1996  NPRM 
concerning  oxygen  generators  with 
minor  changes.  In  §§  171.11,  171.12  and 
171.12a,  proposed  new  paragraphs 
(d)(14),  (b)(17)  and  (b)(16)  have  been 
adopted  as  new  paragraphs  (d)(15), 
(b)(18)  and  (b){17),  respectively. 
Additionally,  paragraph  (d)(15)  does  not 
reference  the  exception  in  §  175.10 


because  it  is  redundant  as  a  result  of  the 
entry  for  "Oxygen  generator,  chemical" 
and  the  corresponding  special 
provision. 

RSPA's  December  30, 1996  NPRM 
also  proposed  to  prohibit  the 
transportation  of  oxidizers,  including 
compressed  oxygen,  on  passenger- 
carrying  aircraft  (which  would  also  limit 
oxidizers  that  are  allowed  on  cargo 
aircraft  only  to  cargo  locations  that  are 
accessible  to  crew  members  during 
flight;  §  175.85(b)).  Docket  No.  HM- 
224A.  61  FR  68955.  This  proposed 
amendment  to  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  Parts  171- 
180,  is  consistent  with  the  NTSB 
recommendation  that  RSPA: 

In  coopteration  with  the  Federal  Aviation 
Administration,  prohibit  the  transportation  of 
oxidizers  and  oxidizing  materials  (e.g.,  nitric 
acid)  in  cargo  compartments  that  do  iu3t  have 
fire  or  smoke  detection  systems.  (Class  I, 
Urgent  Action)  (A-96-30). 

In  the  December  30,  1996  NPRM, 
RSPA  expressed  its  intent  to  issue  a 
supplemental  NPRM  to  more  fully 
address  proposals  pertaining  to  a 
prohibition  against  oxidizers  on 
passenger  aircraft  and  in  inaccessible 
locations  on  cargo  aircraft.  RSPA 
expects  to  publish  the  supplemental 
NPRM  in  the  near  future. 

RSPA  received  several  requests  to 
extend  the  comment  period  on  the 
December  30,  1996  NPRM  for  either  60 
or  90  days.  The  requests  for  an 
extension  of  time  to  comment  did  not 
relate  to  the  proposals  in  the  December 
30, 1996  NPRM  concerning  the  shipping 
description  and  packaging  of  chemical 
oxygen  generators. 

Q.  Oxygen  Generators 

The  international  shipment  of 
hazardous  materials  by  air  is  governed 
by  the  International  Civil  Aviation 
Organization  (ICAO)  Technical 
Instructions  for  the  Safe  Transp>ort  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions).  The  HMR  allow 
the  use  of  the  ICAO  Technical 
Instructions  as  an  alternative  to 
corresponding  hazard  communication 
and  packaging  requirements  of  the  HMR 
(see  49  CFR  171.11).  As  explained  kt  the 
NPRM,  ICAO  recently  adored  a 
shipping  description,  "Oxygen 
generator,  chemical,  5.1,  UN  3353,  U," 
for  chemical  oxygen  generators.  RSPA 
proposed  this  description  in  the  NPRM 
to  make  it  easier  to  identify  chemical 
oxygen  generators  and  for  consistency 
with  the  ICAO  provisions. 

RSPA  also  explained  in  the  December 
30, 1996  NPRM  its  proposals  to  require 
special  packaging  for  a  chemical  oxygen 
generator  that  is  shipped  with  its  means 
of  initiation  attached.  RSPA  proposed 
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to:  (1)  clarify  that  oxygen  generators 
must  be  classed  jmd  approved  by  the 
Associate  Administrator  for  Hazardous 
Material  Safety  (which  may  include 
packaging  requirements);  (2)  require 
oxygen  generators  to  incorporate  no  less 
than  two  safety  features  that  will 
prevent  unintentional  activation  of  the 
generator:  and  (3)  require  that,  when 
transported  on  a  cargo-only  aircraft,  a 
generator  must  be  contained  in  a 
packaging  prepared  and  originally 
offered  for  transportation  by  the 
approval  holder.  Moreover,  each  offeror 
of  an  approved  oxygen  generator  must 
have  a  copy  of  the  approval,  and  the 
approval  number  must  be  marked  on  the 
outside  of  the  package. 

RSPA  received  six  comments  on  the 
proposals  dealing  with  oxygen 
generators.  All  of  the  commenters 
supported  the  addition  of  the  new 
shipping  description  for  chemical 
oxygen  generators.  Therefore,  RSPA  is 
adding  the  shipping  description 
"Oxygen  generator,  chemical,  5.1,  UN 
3353,  PG-I  and  PG-Il,"  for  chemical 
oxygen  generators. 

Two  commenters  suggested  that 
shipping  papers  for  oxygen  generators 
also  contain:  (1)  a  certification  that 
safety  caps  were  inspected  prior  to 
packaging  and  were  in  place  when 
packed:  and  (2)  a  statement  as  to  what 
type  of  fire  extinguisher  is  effective  on 
the  canisters.  RSPA  notes  that  §  172.204 
currently  requires  certification  as  to 
compliance  with  packaging 
requirements  by  the  offeror  and  subpart 
G  of  part  172  has  requirements  for 
providing  and  maintaining  emergency 
response  information.  Neither  of  the 
suggested  changes  was  proposed  in  the 
NPRM  and  RSPA  does  not  believe  that 
the  commenters  have  provided 
sufficient  justification  to  warrant 
changing  the  regulations.  However, 
these  suggestions  may  be  considered  in 
a  future  rulemaking  proceeding  if  either 
or  both  of  these  commenters  p>etition  for 
rulemaking  in  accordance  with  49  CFR 
106.31.  Section  106.31  requires,  in 
pertinent  part,  that  a  petitioner  provide 
information  and  arguments  that  support 
the  proposed  action,  including  relevant 
technical,  scientific  or  other  data  as 
available  to  the  petitioner. 

One  commenter  who  agreed  with  the 
proposal  to  add  Special  Provision  57 
(adopted  as  Special  Provision  60), 
which  would  require  an  oxygen 
generator  to  be  shipped  with  two  safety 
features  that  will  prevent  unintentional 
activation,  requested  that  RSPA  clarify 
the  means  of  compliance  with  this 
provision.  This  commenter  also 
requested  RSPA  specifically  allow  the 
use  of  protective  packaging  and 
insulation  as  a  means  of  meeting  this 


requirement.  Another  commenter  stated 
that  the  proposed  language  does  not 
make  it  clear  whether  the  "two  safety 
features"  are  intended  to  be  additional 
to  the  existing  device  on  the  generator 
which  prevents  activation.  Two  other 
commenters  requested  that  safety  caps 
be  installed  on  all  chemical  oxygen 
generators,  and  that  the  approved 
packagings  be  designed  to  prevent  its 
movement. 

RSPA  is  revising  special  provision  60, 
for  clarity  and  consistency  with  the 
ICAO  Technical  Instructions,  to  require 
that  oxygen  generators  that  are  shipped 
with  their  means  of  initiation  attached 
incorporate  at  least  "two  positive  means 
of  preventing  unintentional  actuation" 
rather  than  "two  safety  features  that  will 
prevent  unintentional  activation." 
Activation  mechanisms  for  oxygen 
generators  are  not  identical  in  design  or 
operation.  It  is  not  possible  to  specify 
detailed  methods  of  preventing 
activation  without  an  examination  of 
each  design.  Manufacturers  are  advised 
that  in  order  to  be  approved,  current 
designs  must  be  adapted  to  provide  for 
two  independent  means  or  systems  for 
prevention  of  activation  and  that  future 
designs  should  incorporate  this 
capabilify.  Each  means  or  system  must 
be  independent  of  the  other.  For 
example,  two  hammer  retainers  or  one 
retainer  and  a  protective  cap.  Systems 
which  use  two  features  on  one 
preventive  system  (one  hammer  pin 
with  a  retainer  on  the  pin)  or  use 
packaging  and  insulation  to  substitute 
for  one  system  are  not  acceptable. 

RSPA  received  two  comments  on  the 
proposal  to  require  approval  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (AAHMS)  for  the 
transportation  of  chemical  oxygen 
generators.  The  National  Transportation 
Safefy  Board  (NTSB)  stated  that  "the 
Safety  Board  supports  RSPA's  proposal 
to  require  special  approval  for  chemical 
oxygen  generators  to  determine  if  these 
generators,  which  have  actuators 
attached,  can  be  safely  packaged  to 
prevent  initiation  during  shipping,  and 
to  establish  a  standard  for  compliance." 
NTSB  also  stated  that  it  "understands 
that  Title  49  CFR  currently  requires 
chemical  oxygen  generators  to  have  an 
RSPA  approval,  or  a  previously 
authorized  Bureau  of  Explosives 
approval,  to  be  transported  because  the 
generators  contain  an  explosive 
actuator."  Another  commenter  stated 
that  the  use  of  device-specific  approval 
is  needlessly  burdensome  and  in  many 
respects  is  a  step  backwards  to  the  era 
of  specification,  rather  than 
performance-oriented,  requirements. 

As  noted  by  NTSB,  the  HMR  already 
require  a  chemical  oxygen  generator,  or 


any  other  device,  that  contains  an 
explosive  to  be  approved  by  the 
AAHMS.  The  addition  of  the  approval 
requirement  into  Special  Provision  60 
clarifies  that  chemical  oxygen 
generators  that  are  shipped  with  their 
means  of  initiation  attached  must  be 
approved  by  the  AAHMS.  The  approval 
provision  also  would  apply  to  non- 
explosive  means  of  ignition,  if 
employed.  RSPA  disagrees  that  device- 
specific  approval  is  needlessly 
burdensome,  believing  that  the  degree  of 
hazard  posed  by  chemical  oxygen 
generators  with  means  of  ignition 
attached  warrants  individual  approval. 
Therefore,  Special  Provision  60 
(originally  proposed  as  Special 
Provision  57).  requiring  that  an  oxygen 
generator  that  is  shipped  with  its  means 
of  initiation  attached  must  be  approved 
by  the  AAHMS,  is  adopted  in  this  final 
rule. 

RSPA  received  one  comment  on  the 
proposal  to  require,  for  transportation 
by  cargo-only  aircraft,  that  an  oxygen 
generator  must  be  contained  in  a 
packaging  prepared  and  originally 
offered  for  transportation  by  the 
approval  holder.  The  commenter  stated 
that  adoption  of  this  requirement,  and 
the  proposal  that  each  offerer  of  an 
approved  oxygen  generator  must  have  a 
copy  of  the  approval,  will  needlessly 
impede  shipments.  The  commenter 
stated  that  these  provisions  will  delay 
shipments  of  these  "lifesaving  devices" 
and  have  little,  if  any,  impact  on 
transportation  safety. 

In  order  to  assure  their  safe  transport 
aboard  cargo  aircraft,  RSPA  believes  that 
chemical  oxygen  generators  may  only  be 
transported  in  a  packaging  prepared  and 
originally  offered  for  transportation  by 
an  approval  holder.  RSPA  believes  that 
by  requiring  a  generator  to  be  packaged 
by  the  approval  holder,  the  level  of 
safety  for  the  transportation  of  oxygen 
generators  aboard  cargo  aircraft  will  be 
increased  because  the  approval  holder, 
the  party  most  knowledgeable  about  the 
shipment,  can  be  confident  that  the 
packaging  is  in  compliance  with  the 
approval.  RSPA  also  believes  that,  by 
requiring  each  offerer  of  an  approved 
generator  to  have  a  copy  of  the  approval, 
the  offerer  will  be  assured  that:  (1)  The 
generator  has  been  approved;  (2)  the 
shipping  description  is  correct;  and  (3) 
the  offerer  has  knowledge  of  all  relevant 
packaging  requirements.  RSPA  does  not 
believe  that  a  shipper  can  be  aware  of 
all  these  things  without  a  copy  of  the 
approval.  Therefore,  RSPA  is  adopting 
in  this  final  rule  requirements  that:  (1) 
For  transportation  by  cargo  aircraft,  an 
oxygen  generator  must  be  contained  in 
a  packaging  prepared  and  originally 
offered  for  transportation  by  the 
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approval  holder;  (2)  each  offerer  of  an 
approved  oxygen  generator  must  have  a 
copy  of  the  approval  for  that  generator; 
and  (3)  that  the  approval  number  must 
be  marked  on  the  outside  of  the 
package.  Although  originally  proposed 
as  part  of  Special  Provision  60,  the 
requirement  that  an  oxygen  generator 
must  be  contained  in  a  packaging 
prepared  and  originally  offered  for 
transportation  by  the  approval  holder  is 
moved  to  Special  Provision  A51. 
Language  is  added  to  clarify  that  the 
oxygen  generator  must  conform  to  the 
provisions  of  the  approval.  Special 
Provision  A51  effectively  precludes  the 
shipment  by  aircraft  of  an  oxygen 
generator  unless  it  is  repacked  in  its 
original  packaging.  For  example,  an 
oxygen  generator  which  is  removed 
from  an  aircraft  by  a  repair  facility 
because  the  generator  is  beyond  its 
service  life  could  not  be  transported  by 
cargo  aircraft  unless  the  repair  facility 
has  approved  procedures  for 
repackaging  the  generator. 

The  provisions  being  adopted  into  the 
HMR  for  oxygen  generators  generally  are 
consistent  with  those  provisions  in  the 
ICAO  Technical  Instructions  for  the 
shipment  of  oxygen  generators. 
However,  ICAO  has  also  adopted 
additional  provisions  which  require:  (a) 
A  1.8  meter  drop  test  on  an  unpackaged 
oxygen  generator;  and  (b)  that  an  oxygen 
generator  be  transported  in  a  package 
that,  when  one  generator  in  the  package 
is  actuated,  the  other  generators  will  not 
actuate,  the  packaging  material  will  not 
ignite,  and  the  outside  surface 
temperature  of  the  completed  package 
will  not  exceed  100  degrees  C.  Though 
these  provisions  have  not  been  adopted 
into  this  final  rule,  RSPA  may  propose 
to  add  them  in  a  future  rulemaking. 

m.  Costs  and  Benefits 

A  preliminary  regulatory  evaluation 
for  the  December  30,  1996  NPRM. 
addressing  the  proposed  prohibition  of 
oxidizers  io  Class  D  cargo 
compartments,  is  available  for  review  in 
the  public  docket.  It  estimates  costs  of 
$25  million  ($17  million,  discounted), 
in  1995  dollars,  over  the  next  ten  years 
to  aircraft  operators.  The  potential  safety 
benefits  for  the  NPRM,  i.e..  the  added 
assurance  that  an  accident  does  not  take 
place  as  the  result  of  oxidizers 
enhancing  a  cargo  compartment  fire  that 
would  result  in  the  loss  of  life  or 
property  damage,  are  estimated  to 
exceed  costs  if  the  proposed  rule 
prevents  9  accidental  deaths  or 
approximately  150  injuries  over  that  ten 
year  period.  RSPA  anticipates  revising 
the  preliminary  regulatory  evaluation 
prior  to  issuing  a  supplemental  NPRM 
under  Docket  HM-224A  and  issuing  a 


final  regulatory  evaluation  when  a  final 
rule  is  issued  on  the  prohibition  of 
oxidizers  aboard  passenger  aircraft. 

RSPA  does  not  believe  it  to  be 
necessary  to  separate  the  costs  and 
benefits  in  this  final  rule  concerning 
shipping  descriptions  and  packagings 
for  chemical  oxygen  generators  from  the 
total  costs  and  benefits  estimated  in  the 
preliminary  regulatory  evaluation.  On  a 
qualitative  basis,  the  rule  enhances 
safety  by  ensuring  that  chemical  oxygen 
generators  are  properly  packaged  and 
identified  ig  transportation,  thus 
reducing  the  risks  posed  by  them.  Also, 
the  costs  of  this  rulemaking  are 
minimal:  Chemical  oxygen  generators 
already  are  subject  to  RSPA  approval 
provisions;  minimal  added  costs  will  be 
inciured  by  a  small  number  of  shippers 
for  changing  package  markings  and 
shipping  paper  descriptions  for 
relatively  small  numbers  of  shipments 
of  oxygen  generators. 

IV.  Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportadon  (44  FR 
11034).  The  economic  impact  of  this 
rule  is  so  minimal  that  the  preparation 
of  a  regulatory  evaluation  is  not 
warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
luiintentional  release  in  transportation 
of  hazardous  material;  or 

(vj  the  design,  manufacturing, 
fabrication,  marking,  maintenance. 


reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

This  final  rule  concerns  the 
classification,  shipping  description  and 
packaging  of  chemical  oxygen 
generators.  RSPA  lacks  discretion  in  the 
preemptive  natiue  of  this  final  rule,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Title  49  U.S.C.  5125(bH2)  provides 
that  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  follov«ring  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  September  3, 1997. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  vtrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  applies  to  persons  who 
transport  chemical  oxygen  generators 
and  who  offer  these  generators  for 
transportation,  most  of  whom  are  not 
small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  propose  any 
additional  information  collection 
burdens.  Information  collection 
requirements  contained  in  Special 
Provision  60  in  this  final  rule  are 
currently  approved  under  0MB  control 
number  2137-0557  with  regard  to 
approvals  for  new  explosives  under  49 
CFTl  173.56.  A  reference  to  Special 
Provision  60  will  be  included  in  the 
next  revision  of  the  0MB  approval. 
Shipping  paper  requirements  are 
currenUy  approved  under  0MB  control 
number  2137-0037.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  an 
information  collection  unless  it  displays 
a  valid  OMB  control  niunber. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regidatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  dociunent  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda.  The  amendments 
adopted  in  this  final  rule  were  originally 
proposed  in  the  December  30, 1996, 
NPRM  with  RIN  2137-AC92. 
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^o  ^E-D  D  _  ,  T,                                             added  to  read  as  follows:                               packagings. 

49  Lrti  Fart  171                                                                                                                  »        •        «        »        » 

§171.11    Use  of  ICAO  Technical                         ^Ki  *  *  * 
Exports,  Hazardous  materials                    Instructions 
transportation.  Hazardous  waste.                  ..'...                                     (17)  An  oxygen  generator  (chemical) 
Imports.  Reporting  and  recordkeeping            ,_,,      .   ^                          '*                         must  be  classed,  approved,  and 
requirements.                                                  '"^                                                             described  in  accordance  with  the 

( 1 5 )  An  oxygen  generator  (chemical)        requirements  of  this  subchapter. 
49  CFR  Part  1 72                                            ^^^^  ^  classed,  approved,  and 

Hazardous  materials  transportation.         described  in  accordance  ^th  the                 ^JgJe  IpE^ -^^  'pROV^^t. 
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io^^o'*'^-                                                             (b)*   •  •                                                     continues  to  read  as  follows: 
PART  171— GENERAL  INFORMATION,          (^8)  An  oxygen  generator  (chemical)           Authority:  49  U.S.C.  5101-5127;  49  CFR 
REGULATIONS,  AND  DERNITIONS            must  be  classed,  approved,  and                    1.53. 
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7.  In  172.102,  in  paragraph  (c)(1), 
Special  Provision  60  is  added,  and  in 
paragraph  (c)(2).  Special  Provision  A51 
is  added  to  read  as  follows: 

S 1 72. 1 02    Special  provisions. 

•  *         •         *         * 

(0  •  •  * 

•  •         •         *         * 

60  An  oxygen  generator,  chemical,  that  is 
shipped  with  its  means  of  initiation 
attached  must  incorporate  at  least  two 
positive  means  of  preventing 
unintentional  actuation  of  the  generator, 
and  be  classed  and  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  Each  person  who  offers 
an  oxygen  generator  for  transportation 
shall:  (1)  ensure  that  the  shipment 
conforms  to  the  conditions  of  the 
approval;  (2)  maintain  a  copy  of  the 
approval  at  each  facility  where  an 
oxygen  generator  is  prepared  for 
transportation,  and  (3)  mark  the  approval 
number  on  the  outside  of  the  package. 

•  •  •         »  • 

(2)  •  •  • 

A51  When  transported  by  cargo-only 
aircraft,  an  oxygen  generator  must 
conform  to  the  provisions  of  an  approval 
issued  under  Special  Provision  60  and  be 
contained  in  a  packaging  prepared  and 
originally  offered  for  transportation  by 
the  approval  holder. 

»         »         •         •         » 

Issued  in  Washington,  DC  on  May  30. 
1997,  under  the  authority  delegated  in  49 
CFRpart  1. 
Kclley  S.  Coyner. 

Deputy  Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  97-14739  Filed  6-4-97;  8:45  am) 
■aujNQ  cooE  4no-ao-p 


action:  Final  rule. 


DEP  a  ^-MENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RM  1018-AE10 

f  ■•aanQ^-r'Hi  and  Threatened  Wildlife 
ar  1  ^  ar  s  Change  in  Listing  Status  of 

Sieve'  Sea  Lion 

agency:  Fish  and  Wildlife  Service, 
Interior. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  is  reclassifying  the  Steller 
sea  lion  (Eumetopias  jubatus) 
population  segment  west  of  144°  W. 
longitude  (a  line  near  Cape  Suckling, 
AK)  as  endangered  and  the  remainder  of 
the  Steller  sea  lion  population  will 
remain  threatened  on  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  measure,  authorized  by  the 
Endangered  Species  Act  of  1973  (Act), 
corresponds  with  a  determination  to 
reclassify  this  species  based  on 
biological  information  indicating  that 
there  are  two  distinct  population 
segments,  as  authorized  under  the  Act. 
by  the  National  Marine  Fisheries 
Service  (NMFS)  which  has  jurisdiction 
for  this  species. 
DATES:  Effective  June  4.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  (703/358-2171). 
SUPPLEMENTARY  INFORMATKW:  In 
accordance  with  Reorganization  Plan 
No.  4  of  1970.  the  NMFS.  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  is  responsible  for  the 
decisions  regarding  the  Steller  sea  lion 
under  the  Act.  Under  section  4(a)(2)  of 
the  Act.  NMFS  must  decide  whether  a 
species  under  its  jurisdiction  should  be 
classified  as  endangered  or  threatened. 
The  FWS  is  responsible  for  the  actual 
addition  of  a  species  and  changes  in 
reclassification  to  the  List  of 
Endangered  and  Threatened  Wildlife  in 
50  CFR  17.11(h). 

The  NMFS  published  its 
determination  for  a  reclassification  of 
the  Steller  sea  lion  on  May  5.  1997  (62 
FR  24345).  Accordingly,  the  FWS  is 
now  making  this  change  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  change  is  effective  as  of  June  4. 
1997,  as  indicated  in  the  NMFS's 
determination.  Because  this  action  of 
the  FWS  is  nondiscretionary,  and  in 
view  of  the  public  comment  period 
provided  by  NMFS  on  the  proposed 
lisUng  (October  4,  1995,  60  FR  51968). 
the  FWS  finds  that  good  cause  exists  to 


omit  the  notice  and  public  comment 
procedures  of  5  U.S.C.  553(b). 

National  Environmental  Policy  Act 

The  FWS  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  as  amended.  A  notice 
outlining  the  FWS's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  tiUe  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  1 7— rs  MENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
removing  the  existing  entry  for  Sea-lion, 
Stellar  (=northem)  and  by  adding  the 
following  entries,  in  alphabetical  order 
under  MAMMALS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 


§17.11 
wtldlHe. 


Endangered  and  threatened 


(h)'  •  * 


Species 


Common  name 


Scientific 
name 


Historic  range 


Vertetxate  population 

wtiere  endangered  or 

threatened 


Status 


When  listed 


Critical 
habitat 


S|)ecial 
mles 


MAMMALS 


oee-won.  otevier 
(-northern). 


Eumetopias 
jubatus. 


U.S.A.  (AK.  CA.  OR, 
WA),  Canada,  Rus- 
sia, North  Pacific 
Ocean. 


Entire,  except  the  popu- 
lation segment  west 
ol  144°  W.  Long. 


384E.  408. 614         226.12         227.12 
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Species 


Common  name 


Scientific 
name 


Vertebrate  population  , 

Historic  range  where  endangered  or         Status         When  listed         Critical        Special 

threatened  habitat  rules 


Do 


.do 


•do  Population  segment 

west  of  144°  W. 
Long.. 


384E.  408,  614         226.12 


NA 


Dated:  January  27, 1997. 
John  G.  Rogera, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-14530  Filed  6-4-97;  8:45  am) 

BILUNG  CODE  4310-65-P 

DEPARTMFN"^  0!^  '^^T  '^^'^CP'OR 
^■%t^  an3  A"ia  'e  Service 

Endangered  ana  "'^reateneo  vV  Idlife 
and  Pia-its    DeS'q-:^!ed  ?o'is  lor 
.  stec  riants 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  hereby  amends  the  regulations 
that  establish  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  by  adding  the 
U.S.  Department  of  Agriculture  (USDA) 
ports  at  Laredo,  Texas;  and  Fort 
Lauderdale  (=Port  Everglades), 
Jacksonville,  and  Panama  City,  Florida, 
as  designated  ports  for  the  importation 
of  logs  and  lumber  from  trees  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (the  Act),  or  listed  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  Service  also  amends 
these  same  regulations  by  adding  the 
USDA  port  at  Port  Huron,  Michigan,  as 
a  port  for  the  importation  from  Canada 
and  exportation  or  reexportation  to 
Canada  of  plants  listed  as  endangered  or 
threatened  under  the  Act,  or  listed 
under  CITES.  The  USDA  has  adequate 
facilities  and  personnel  at  these  ports  to 
qualify  the  ports  as  designated  ports  for 
the  importation,  exportation,  and 
reexportation  of  plants  under  the  terms 
of  the  Act  and  CITES.  The  addition  of 
these  fMjrts  to  the  list  of  designated  ports 
will  facilitate  trade  and  the  enforcement 
of  the  Act  and  CITES. 

Additionally,  the  Service  amends  the 
regulations  that  establish  designated 
ports  for  the  importation,  exportation, 
and  reexportation  of  plants  by  removing 


Laredo,  Texas,  from  the  list  of  ports 
designated  for  the  importation, 
exportation,  or  reexportation  of  plants 
listed  as  endangered  or  threatened 
under  the  Act,  or  listed  under  CITES. 
The  USDA  no  longer  operates  Laredo  as 
a  plant  inspection  station  and  has 
proposed  to  remove  it  from  the  list  of 
plant  inspection  stations  in  its 
regulations.  Because  the  Laredo  plant 
inspection  station  has  closed,  it  no 
longer  is  used  as  a  designated  port  for 
the  importation,  exportation,  or 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES.  However,  the 
USDA  has  sufficient  staff  in  place  in 
Laredo  for  the  Service  to  add  it  instead 
as  a  designated  port  for  the  importation 
of  logs  and  lumber  from  trees  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES,  as  discussed  in 
the  above  paragraph. 
EFFECTlVf  :a-c    "      -.5,  1997. 

FOR  FUR' -it"   NfOHMATION  CONTACT: 
Kenneth  B.  Stansell,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  telephone  (703)  358- 
2093. 

SUPPI.EMEMTARY  INFORMATK5N: 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (the  Act),  requires,  among 
other  things,  that  plants  be  imported, 
exported,  or  reexported  only  at 
designated  ports  or,  under  certain 
limited  circumstances,  at  nondesignated 
ports.  Section  9(f)  of  the  Act  (16  U.S.C. 
1538(f])  provides  for  the  designation  of 
ports.  Under  section  9(f)(1),  the 
Secretary  of  the  Interior  (Secretary)  has 
the  authority  to  establish  designated 
ports  based  on  a  finding  that  such  an 
action  would  facilitate  enforcement  of 
the  Act  and  reduce  the  costs  of  that 
enforcement.  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act 
or  hsted  under  CITES. 


The  regulations  in  50  CFR  part  24, 
"Importation  and  Exportation  of 
Plants,"  are  for  the  purpose  of 
establishing  ports  for  the  importation, 
exportation,  and  reexportation  of  plants. 
Plants  listed  as  endangered  or 
threatened  in  50  CFR  17.12  or  in  the 
appendices  to  CITES  in  50  CFR  23.23 
are  required  to  be  accompanied  by 
documentation  and  may  be  imported, 
exported,  or  reexported  only  at  one  of 
the  USDA  ports  listed  in  section 
24.12(a)  of  the  regulations.  Certain  other 
USDA  ports  are  designated  for  the 
importation,  exportation,  or 
reexportation  of  specific  listed  plants. 
Section  24.12(g)  of  the  regulations 
contains  a  list  of  USDA  ports  that  are, 
for  the  purposes  of  the  Act  and  CITES, 
designated  ports  for  the  importation, 
exportation,  and  reexportation  of  plants 
that  are  not  listed  as  endangered  or 
threatened.  (The  USDA  regulations  in  7 
CFR  319.37  contain  additional 
prohibitions  and  restrictions  governing 
the  importation  of  plants  through  those 
ports.)  In  a  January  16,  1997,  Federal 
Register  notice  (62  FR  2354),  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
proposed  that  the  USDA  ports  at  Laredo, 
Texas;  and  Fort  Lauderdale, 
Jacksonville,  and  Panama  City,  Florida, 
be  listed  as  designated  ports  for  the 
importation  of  saw-logs,  sawn  wood, 
and  veneers  from  trees  listed  as 
endangered  or  threatened  under  the  Act. 
or  listed  under  CITES.  The  Service 
further  proposed  to  designate  the  USDA 
port  at  Port  Huron,  Michigan,  as  a  port 
for  the  importation  from  Canada  and 
exportation  or  reexportation  to  Canada 
of  plants  listed  as  endangered  or 
threatened  under  the  Act,  or  listed 
under  CITES.  Finally,  the  Service 
proposed  to  remove  Laredo,  Texas,  from 
the  list  of  ports  designated  for  the 
importation,  exportation,  or 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act, 
or  Usted  under  CITES. 

Comments  Submitted 

The  Service's  January  16,  1997,  notice 
invited  the  submission  of  written 
comments  regarding  the  proposal  for  a 
60-day  comment  period  ending  on 
March  17,  1997.  One  comment  was 
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received  by  that  date,  from  the 
hitemational  Wood  Products 
Association  (IHPA).  The  IHPA  suggested 
that  it  be  clearly  noted  in  the  final  rule 
that  the  USDA  port  of  Fort  Lauderdale, 
Florida  and  the  USDA  port  called  Port 
Everglades  are  one-in-the-same.  The 
IHPA  indicated  that  this  notation  would 
clarify  confusion  that  currently  exists 
within  the  lumber  industry  as  to 
whether  these  two  port  names  are  for 
the  same  port  or  not.  The  IHPA  also 
pointed  out  a  possible  problem  with 
regard  to  the  Service's  proposal  to 
replace  the  term  "logs  and  lumber"  in 
section  24.12(e)  with  the  term  "saw- 
logs,  sawn  wood,  and  veneers."  The 
Service  proposed  this  change  in  order  to 
be  consistent  with  the  language  used  in 
the  CITES  listings  and  in  50  CFR  part 
23.  The  IHPA  pointed  out  that,  in  the 
joint  U.S. /Bolivia  CITES  proposal  to  list 
certain  parts  and  products  of  the 
neotropical  populations  of  bigleaf 
mahogany  {Swietenia  macrophylla)  on 
CITES  Appendix  II,  the  language  for  the 
listed  parts  and  products  includes 
plywood,  in  addition  to  saw-logs,  sawn 
wood,  and  veneers.  This  CITES  proposal 
was  submitted  for  consideration  at  the 
tenth  meeting  of  the  Conference  of  the 
Parties  to  CITES  on  June  9-20,  1997,  in 
Harare.  Zimbabwe.  The  IHPA  claimed 
that  the  inclusiort  of  bigleaf  mahogany 
plywood  on  CITES  Appendix  II  would 
create  a  situation  where,  if  the  term 
"saw-logs,  sawn  wood,  and  veneers" 
replaced  the  term  "logs  and  lumber"  in 
section  24.12(e),  then  bigleaf  mahogany 
plywood  would  not  be  among  the 
liunber  parts  and  products  which  would 
be  allowed  to  be  imported  through  the 
ports  listed  in  section  24.12(e). 

The  Service  has  consulted  with  the 
USDA  regarding  the  comments  and 
suggestions  provided  by  the  IHPA.  As  a 
result  of  those  consultations,  the  Service 
has  made  the  following  changes  to  the 
language  from  the  proposed  rule  (in  the 
January  16,  1997,  notice)  in  this  final 
rule:  reference  to  the  USDA  port  of  Fort 
Lauderdale,  Florida,  in  the  proposed 
rule  has  been  changed  to  the  USDA  port 
of  Fort  Lauderdale  (=Port  Everglades), 
Florida;  and  the  Service's  proposal  to 
amend  section  24.12(e)  of  the 
regulations  by  replacing  the  term  "logs 
and  lumber"  with  the  term  "saw-logs, 
sawn  wood,  and  veneers"  has  been 
removed.  The  original  language  of  "logs 
and  lumber"  is  retained  in  this  final 
rule.  This  will  facilitate  imports  of 
lumber  products  of  any  future  CITES 
listed  species  without  pre-supposing 
any  future  specific  annotations.  The 
term  "logs  and  lumber"  encompasses 
saw-logs,  sawn  wood,  veneer  sheets, 
plywood  and  other  types  of  lumber. 


Requests  for  Public  Hearing 

Section  9(f)(1)  of  the  Act  provides  that 
any  person  may  request  an  opportunity 
to  comment  at  a  public  hearing  before 
the  Secretary  of  die  Interior  confers 
designated  port  status  on  any  port. 
Accordingly,  the  Service's  January  16, 
1997,  notice  invited  public  hearing 
requests,  which  were  required  to  be 
received  by  the  Service  on  or  before 
March  3,  1997.  No  such  requests  were 
received. 

Treasury  Department  Approval  To 
Designate  Proposed  Ports 

Section  9(f)(1)  of  the  Act  also 
provides,  in  part,  that: 

For  the  purpose  of  facihtating  enforcement 
of  this  chapter  and  reducing  costs  thereof,  the 
Secretary  of  the  Interior,  with  approval  of  the 
Secretary  of  the  Treasury  and  after  notice  and 
opportunity  for  public  hearing,  may,  by 
regulation,  designate  ports  and  change  such 
designations. 

Approval  from  the  Secretary  of  the 
Treasury  was  obtained  in  accordance 
with  these  provisions. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  the  Service 
is  adopting  the  provisions  of  the 
proposal  as  a  final  rule. 

Effective  Date 

The  principal  effect  of  this  rule  is  to 
grant  an  exemption  from  16  U.S.C. 
1538(f),  which  generally  prohibits 
importation  of  wildlife  and  plants 
except  at  such  ports  as  may  be 
designated.  Accordingly,  it  may  be 
given  immediate  effect  under  5  U.S.C. 
553(d)(1).  which  permits  a  rule  that 
"grants  or  recognizes  an  exemption  or 
relieves  a  restriction"  to  be  given 
immediate  effect.  Furthermore,  good 
cause  exists  to  give  immediate  effect  to 
that  part  of  the  final  rule  that  deletes 
Laredo,  Texas  from  the  list  of  designated 
ports  in  section  24.12(a)  because  the 
USDA  no  longer  maintains  a  plant 
inspection  station  in  Laredo  and  an 
immediate  correction  to  the  codified  list 
is  needed  to  eliminate  confusion  for  the 
general  public. 

Economic  Effects 

The  USDA  ports  at  Laredo,  Texas;  and 
Fort  Lauderdale  (=Port  Everglades). 
Jacksonville,  and  Panama  City,  Florida, 
£ue  established  primary  ports  of  entry 
for  bigleaf  mahogany  logs  and  lumber 
imported  into  the  United  States.  Since 
saw-logs,  sawn  wood,  and  veneers  of 
bigleaf  mahogany  now  are  listed  in  the 
appendices  to  CITES,  the  addition  of 
these  four  ports  to  the  list  of  ports 
designated  for  the  importation  of  logs 
and  lumber  from  trees  listed  as 
endangered  or  threatened  under  the  Act, 


or  listed  under  CITES,  will  avoid 
disrupting  an  established  pattern  of 
legitimate  trade  by  allowing  operations 
at  those  ports  related  to  the  importation 
of  bigleaf  mahogany  saw-logs,  sawn 
wood,  and  veneers  to  continue  with 
only  minor  procedural  changes.  Adding 
these  ports  will  not  have  a  significant 
economic  impact  on  any  private 
entities,  nor  on  local  or  State 
governments.  Also,  adding  these  ports 
will  not  have  a  significant  economic 
impact  on  the  Federal  Government, 
since  the  USDA  already  has  adequate 
facilities  and  personnel  at  these  ports  to 
qualify  them  as  designated  ports. 

However,  without  these  ports  being 
designated,  the  established  legitimate 
trade  in  bigleaf  mahogany  saw-logs, 
sawn  wood,  and  veneers  through  these 
ports  would  cease.  This  would  increase 
shipping  costs  on  importers  in  the 
United  States  who  have  been  using 
Laredo,  Fort  Lauderdale  (=Port 
Everglades),  Jacksonville,  and  Panama 
City  as  ports  of  import  for  bigleaf 
mahogany  saw-logs,  sawn  wood,  and 
veneers,  by  forcing  these  importers  to 
travel  out  of  their  way  to  one  of  the 
cxurent  designated  ports  in  order  to 
legally  import  their  bigleaf  mahogany. 
The  closest  designated  Mexican  border 
port  to  the  port  of  Laredo  is 
Brownsville,  Texas,  about  150  miles 
away;  the  closest  designated  port  to  the 
port  of  Fort  Lauderdale  is  Miami. 
Florida,  about  30  miles  away;  the  closest 
designated  port  to  the  port  of 
Jacksonville  is  Orlando,  Florida,  about 
125  miles  away;  and  the  closest 
designated  port  to  the  port  of  Panama 
City  is  Mobile,  Alabama,  about  150 
miles  away. 

Adding  the  USDA  port  at  Port  Huron. 
Michigan,  as  a  designated  port  for  the 
importation  from  Canada  and 
exportation  or  reexportation  to  Canada 
of  plants  listed  as  endangered  or 
threatened  under  the  Act.  or  listed 
under  CITES,  likewise  will  not  have  a 
significant  economic  impact  on  any 
private  entities,  nor  on  local  or  State 
govenunents.  Also,  adding  this  port  will 
not  have  a  significant  economic  impact 
on  the  Federal  Government,  since  the 
USDA  already  has  adequate  facilities 
and  personnel  at  the  port  to  qualify  it  as 
a  designated  port.  Adding  Port  Huron  as 
a  designated  port  will  facilitate  trade  by 
making  an  additional  port  of  entry 
available  to  importers  of  artificially 
propagated  plants  listed  as  endangered 
or  threatened  under  the  Act,  or  listed 
under  CITES,  from  Canada.  Currently, 
the  USDA  ports  at  Detroit,  Michigan; 
Buffalo  and  Rouses  Point,  New  York; 
and  Blaine,  Washington,  are  the  only 
ports  specifically  designated  for  those 
purposes.  However,  Port  Huron's 
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designation  is  not  expected  to  result  in 
a  significant  increase  in  the  importation 
of  such  plants  from  Canada. 

Therefore,  the  Service  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  this  rulemaking 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  certain  businesses, 
organizations,  or  governmental 
jurisdictions.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

This  rulemaking  will  not  have  any 
direct  effects  on  the  States,  in  their 
relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
rulemaking  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act  (2  U.S.C.  1502  et  seq.) 
that  this  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  governments 
or  private  entities. 

The  Department  of  the  Interior  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  Service  has  determined  that  this 
rule  is  categorically  excluded  from 
further  National  Environmental  Policy 
Act  requirements.  Part  516  of  the 
Departmental  Manual,  Chapter  6, 
Appendix  I,  section  1.4(A)(1), 
categorically  excludes  changes  or 
amendments  to  an  approved  action 
when  such  changes  have  no  potential 
for  causing  substantial  environmental 
impact. 

Paperwork  Reduction  Act 

The  Service  has  examined  this  final 
rule  under  the  Paperwork  Reduction  Act 
of  1995,  and  found  it  to  contain  no 
information  collection  requirements. 

List  of  Subiects  in  50  CFR  Part  24 

Endangered  and  threatened  species. 
Exports,  Harbors,  Imports,  Plants. 

Accordingly,  the  Department  of  the 
Interior  amends  Title  50,  part  24  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  24— {AMrNHED] 

1.  The  autnoruy  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  Sees.  9(0(1).  11(f).  Pub.  L.  93- 
205,  87  Stat.  893,  897  (16  U.S.C.  1538(f)(1), 
1540(0). 

2.  Section  24.12  is  amended  by: 


a.  Removing  "Laredo,  Texas"  from 
paragraph  (a), 

b.  Adding  the  words  "and  Port 
Huron"  immediately  following 
"Detroit"  in  paragraph  (d).  and 

c.  Revising  paragraph  (e)  to  read  as 
follows: 

§  24. 1 2    Designated  ports. 

***** 

(e)  The  U.S.  Department  of 
Agriculture  ports  at  Mobile,  Alabama; 
Fort  Lauderdale  (=Port  Everglades), 
Jacksonville,  and  Panama  City,  Florida; 
Savannah,  Georgia;  Baltimore, 
Maryland;  Gulfport,  Mississippi; 
Wilmington  and  Morehead  City,  North 
Carolina;  Portland,  Oregon; 
Philadelphia,  Pennsylvania;  Charleston, 
South  Carolina;  Laredo.  Texas;  Norfolk, 
Virginia;  and  Vancouver,  Washington, 
are  designated  ports  for  the  importation 
of  logs  and  liunber  from  trees  which  are 
listed  in  the  appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  or  in  50  CFR  17.12  or 
23.23  and  which  are  required  to  be 
accompanied  by  documentation  luider 
50  CFR  part  17  or  23. 
***** 

Dated:  May  24. 1997. 

Donald ).  Barry, 

Acting  Assistant  Secretary,  Fish  and  Wildlife 
and  Parks. 

(PR  Doc.  97-14633  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630  ^ 

[Docket  No.  960314073-7129-04;  I.D. 
112696C] 

RIN  0648-AI23 

Atlantic  Swordfish  Fishery;  Extension 
of  Drift  Gillnet  Emergency  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NTvlFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  and  extension  of 

fishery  closure. 

summary:  On  December  5,  1996,  NMFS 
published  an  emergency  rule  that  closed 
the  drift  gillnet  fishery  for  swordfish  in 
the  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  Caribbean  Sea,  from 
December  1, 1996,  through  May  29, 
1997,  and  announced  that  it  had 
reinitiated  consultation  under  the 
Endangered  Species  Act  (ESA)  for 
Atlantic  swordfish  fisheries.  On  May  29, 
1997,  NMFS  issued  a  biological  opinion 


(BO)  that  concluded  that  the  swordfish, 
shark,  and  tuna  driftnet  fishery 
segments  of  the  Atlantic  pelagic  fishery 
are  likely  to  jeopardize  the  continued 
existence  of  the  North  Atlantic  right 
whale.  Two  alternatives  that  would 
avoid  the  likelihood  of  jeopardy  were 
set  forth  in  the  BO,  although  NMFS  has 
not  identified  a  preferred  alternative  at 
this  time.  This  action  extends  the 
emergency  closure  for  the  swordfish 
drift  gillnet  fishery  for  a  second  period 
of  180  days  until  November  26,  1997,  or 
until  a  preferred  option  to  avoid  the 
likelihood  of  jeopardy  is  identified  and 
implemented.  This  action  also  corrects 
the  effective  date  language  of  the  initial 
emergency  closure  that  was  published 
on  December  5,  1996,  because  it 
inadvertently  added  the  codified  text  of 
the  temporary  rule  on  a  permanent 
basis. 

DATES:  The  correction  is  effective 
December  1,  1996.  The  emergency 
closure  extension  and  the  amendment  to 
part  630  are  effective  from  May  30, 
1997,  through  2400  hours  local  time 
November  26,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly.  301-713-2347  or  Mark  Murray- 
Brov^m.  508-281-9260. 

SUPPLEMENTARY  INFORMATION:  On 
September  25,  1996.  NMFS  reinitiated 
consultation  under  section  7(a)  of  the 
ESA  on  the  Atlantic  swordfish  fisheries. 
While  this  consultation  was  underway, 
an  emergency  fishery  closure  covering 
the  semiaimual  subquota  period  of 
December  1.  1996.  through  May  29, 
1997,  was  published  on  December  5, 
1996  (61  FR  64486),  to  ensure  that  no 
irreversible  and  irretrievable 
commitment  of  resources  was  made  that 
would  have  the  effect  of  foreclosing  the 
formulation  or  implementation  of  any 
prudent  and  reasonable  alternative 
measures  while  the  consultation  was 
pending. 

On  May  29,  1997,  NMFS  issued  the 
BO  that  concluded  that  the  swordfish, 
tunas,  and  shark  driftnet  fishery 
segments  of  the  Atlantic  pelagic  fishery 
are  likely  to  jeopardize  the  continued 
existence  of  the  North  Atlantic  right 
whale.  NMFS  has  identified  two 
alternatives  for  these  segments  of  the 
fishery  that  would  avoid  the  likelihood 
of  jeopardy: 

1.  Prohibit  the  use  of  driftnet  gear  in 
Highly  Migratory  Species  (HMS) 
fisheries,  and 

2.  Implement  actions  to  allow  the 
restricted  use  of  driftnet  gear,  including 
general  gear  restrictions  and/or 
implementation  of  the  Atlantic  large 
whale  and  offshore  cetacean  take 
reduction  plans. 
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The  emergency  closure  must  remain 
in  effect  to  avoid  the  likelihood  of 
jeopardy  until  a  preferred  option  is 
identified  and  implemented. 

In  order  to  implement  one  of  these 
options,  a  rulemaking  will  have  to  be 
initiated.  Although  NMFS  has  proposed 
changes  to  the  shark  driftnet  segment  of 
the  fishery  (April  7.  1997,  62  FR  16519). 
rulemaking  has  not  yet  been  initiated  on 
the  swordfish  and  tuna  driftnet 
segments.  As  the  original  emergency 
rule  only  closed  the  swordfish  drift 
gillnet  fishery,  this  extension  will  also 
only  apply  to  the  swordfish  driftnet 
component  of  the  fishery.  Actions 
affecting  the  shark  and  tuna  components 
of  the  drift  gillnet  fishery  are  being 
considered  separately. 

The  Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (AOCTRT)  submitted  a 
draft  take  reduction  plan  to  NMFS.  on 
November  25,  1996,  which  included 
recommended  measures  to  reduce 
incidental  takes  of  strategic  marine 
mammal  stocks  to  below  their  Potential 
Biological  Removal  level  within  6 
months  of  implementation.  The 
AOCTRT's  draft  plan  is  complex, 
requires  substantial  review,  and  has 
significant  implications  for  fishery 
memagement  actions  and  the  drift  gillnet 
fishery  in  particular.  Final  approval  and 
implementation  of  the  AOCTRT  plan  by 
NMFS.  as  well  as  the  pending  Large 
Whale  Take  Reduction  Plan,  will 
provide  guidance  on  necessary  drift 
gillnet  modifications  to  avoid  the 
likelihood  of  jeopardy. 

However,  the  existing  emergency 
closure  for  the  swordfish  drift  gillnet 
fishery  expires  on  May  29, 1997.  and 
final  action  on  the  above  initiatives  will 
not  occur  before  this  date.  Therefore. 
NMFS  is  extending  the  emergency 
closure  of  the  drift  gillnet  swordfish 
fishery  for  a  second  period  of  180  days 
through  2400  hours  November  26,  1997. 
to  ensure  that  this  component  of  the 
fishery  does  not  cause  jeopardy. 

Pursuant  to  this  emergency  closure: 
(1)  No  one  aboard  a  vessel  using  or 
having  on  board  a  drift  gillnet  may  fish 
for  swordfish  from  the  North  Atlantic 
swordfish  stock;  and  (2)  no  more  than 
two  swordfish  per  trip  may  be  possessed 
on  board  a  vessel  using  or  having  on 
board  a  drift  gillnet  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5° 
N.  lat.,  or  landed  in  an  Atlantic.  Gulf  of 
Mexico,  or  Caribbean  coastal  state. 

A  request  for  comments  on  the 
original  emergency  closure  was 
published  in  the  Federal  Register  on 
May  14,  1997  (62  FR  26427).  Comments 
and  responses  are  summarized  below. 


Comments  and  Responses 

Comment  One  written  and  several 
telephone  comments  expressed  support 
for  implementing  the  AOCTRT  plan  to 
eliminate  the  drift  gillnet  derby  fishery. 

Response:  NMFS  agrees  that 
rulemaking  needs  to  be  undertaken  to 
address  these  issues  and  will  consider 
the  AOCTRT  plan  as  one  of  the 
alternatives  for  reducing  the  likelihood 
of  jeopardy. 

Comment:  One  commenter  expressed 
support  for  an  extension  of  the 
emergency  closure  due  to  the  gear's 
adverse  effect  on  marine  manunals  and 
endangered  species.  Furthermore,  the 
commenter  expressed  belief  that  the 
gear  should  be  retired  permanently  as  it 
is  non-discriminatory  and  has  a  bycatch 
of  non-targeted  HMS  species. 

Response:  NMFS  is  extending  the 
emergency  closure  for  an  additional  180 
days.  The  management  of  the  drift 
gillnet  segment  of  the  pelagics  fishery 
will  be  determined  following  review 
and  implementation  of  necessary 
measures  to  avoid  the  likelihood  of 
jeopardy. 

Correction 

This  action  also  corrects  the  effective 
date  language  of  the  initial  emergency 
closure  that  was  published  on  E)ecember 
5.  1996  (61  FR  64486).  As  published,  the 
rule  inadvertently  added  the  codified 
text  of  the  temporary  rule  on  a 
permanent  basis. 

Accordingly,  the  publication  on 
December  5.  1996,  of  the  emergency 
closure  (I.D.  112696C)  that  was  the 
subject  of  FR  Doc.  96-30932  is  corrected 
as  follows: 

On  page  64486,  in  the  third  column, 
tly  EFFECTIVE  DATES  section  is  corrected 
to  read  as  follows: 

DATES:  The  closure  and  the 
amendments  to  part  630  will  be 
effective  from  December  1.  1996, 
through  2400  hours  local  time,  May  29, 
1996. 

Classification 

This  action  extends  an  emergency 
rule  issued  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1855(c).  In  order  to  ensure  that 
no  irreversible  and  irretrievable 
commitment  of  resoiut:es  is  made  that 
has  the  effect  of  foreclosing  the 
formulation  or  implementation  of  any 
reasonable  and  prudent  alternative 
measures  while  consultation  under 
section  7(a)  of  ESA  takes  place  on  this 
fishery,  the  Assistant  Administrator  for 
Fisheries.  NOAA.  under  authority  at  5 
U.S.C.  553(d)(3),  for  good  cause  found 
that  this  rule  can  be  made  effective 


immediately.  This  action  is  exempt  from 
review  under  E.O.  12866. 

Dated:  May  30,  1997. 
Rolland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  630  is  amended 
as  follows: 

PART  630-ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as 

follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  97 lefseq. 

2.  In  §630.7,  paragraph  (aa)  is  added 
to  read  as  follows: 

§630.7    Prohibitions. 

«         *         *         *         * 

(aa)  Notwithstanding  any  other 
provision  of  part  630: 

(1)  No  one  aboard  a  vessel  using  or 
having  on  board  a  drift  gillnet  may  fish 
for  swordfish  from  the  North  Atlantic 
swordfish  stock. 

(2)  No  more  than  two  swordfish  per 
trip  may  be  possessed  on  board  a  vessel 
using  or  having  on  board  a  drift  gillnet 
in  the  North  Atlantic  Ocean,  including 
the  Gulf  of  Mexico  and  Caribbean  Sea, 
north  of  5°  N.  lat. 

(3)  No  more  than  two  swordfish  per 
trip  may  be  landed  from  a  vessel  using 
or  having  on  board  a  drift  gillnet  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

[FR  Doc.  97-14631  Filed  5-30-97;  4:51  pm) 
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agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  the  end  of 
the  1997  mothership  fishery  for  whiting 
at  3  p.m.  (local  time)  June  1, 1997, 
because  the  allocation  for  the 
mothership  sector  should  be  reached  by 
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that  time.  This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington. 
Oregon,  and  California.  This  action  is 
intended  to  prevent  the  harvest  of 
whiting  for  the  mothership  sector  from 
exceeding  its  1997  allocation  level  of 
49,700  mt. 

DATES:  Effective  from  3  p.m.  (local  time) 
June  1, 1997,  until  the  start  of  the  1998 
primary  season  for  the  mothership 
sector,  unless  modified,  superseded  or 
rescinded,  which  will  be  published  in 
the  Federal  Register.  Comments  will  be 
accepted  through  June  20,  1997. 

ADDRESSES:  Submit  comment  to  William 
Stelle,  Jr.,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle.  WA 
98115-0070;  or  William  Hogarth.  Acting 
Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  LonR  Beach,  CA  90802- 
4213 

FOR  Further  information  contact: 
William  L.  Robinson  at  206-52&-6140 
or  Rodney  Mclnnis  at  562-980—4040. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  at  50  CFR  660.323(a)(4)  (62 
FR  27519,  May  20,  1997)  established 
separate  allocations  for  the  catcher/ 
processor,  mothership,  and  shore-based 
sectors  of  the  whiting  fishery.  Each 
allocation  is  a  harvest  guideline,  which, 
when  reached,  results  in  the  end  of  the 
primary  season  for  that  sector.  The 
catcher/processor  sector  is  composed  of 
catcher/processors,  which  are  vessels 


that  harvest  and  process  whiting.  The 
mothership  sector  is  composed  of 
motherships  and  catcher  vessels  that 
harvest  whiting  for  delivery  to 
motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest, 
whiting.  The  shoreside  sector  is 
composed  of  vessels  that  harvest 
whiting  for  delivery  to  shore-based 
processors.  The  allocations,  which  are 
based  on  the  1997  commercial  harvest 
guideline  for  whiting  of  207,000  metric 
tons  (mt),  are:  70,400  mt  (34  percent)  for 
the  catcher/processor  sector;  49,700  mt 
(24  percent)  for  the  mothership  sector; 
and  86.900  mt  (42  percent)  for  the 
shoreside  sector. 

The  best  available  information  on 
May  29,  1997,  indicates  that  36,072  mt 
of  whiting  had  been  taken  by  the 
mothership  sector  through  May  27, 
1997,  and  that  the  49,70O-mt 
mothership  allocation  would  be  reached 
by  3  p.m.  Jime  1,  1997.  Accordingly,  the 
primary  season  for  the  mothership 
sector  ends  at  3  p.m.  (local  time)  June 
1,  1997,  at  which  time  further  at-sea 
processing  and  receipt  of  whiting  by  a 
mothership,  or  taking  and  retaining, 
possessing  or  landing  of  whiting  by  a 
catcher  boat  in  the  mothership  sector, 
are  prohibited.  The  regulations  at  50 
CFR  600.323(a)(3)(i)  describe  the 
primary  season  for  vessels  delivering  to 
motherships  as  the  period(s)  when  at- 
sea  processing  is  allowed  and  the 
fishery  is  open  for  the  mothership 
sector.) 

Attainment  of  the  catcher/processor 
and  shore-based  sector  allocations  is  not 
announced  at  this  time. 


NMFS  Action 

For  the  reasons  stated  above,  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(B),  NMFS  herein 
aiuiounces: 

Effective  3  p.m.  (local  time)  June  1, 
1997 — (1)  Fuurther  receiving  or  at-sea 
processing  of  whiting  by  a  mothership 
is  prohibited.  No  additional 
unprocessed  whiting  may  be  brought  on 
board  after  at-sea  processing  is 
prohibited,  but  a  mothership  may 
continue  to  process  whiting  that  was  on 
board  before  at-sea  processing  was 
prohibited;  and  (2)  whiting  may  not  be 
taken  and  retained,  possessed,  or  landed 
by  a  catcher  vessel  participating  in  the 
mothership  sector. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  a  the  Office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323(a)(4)(iii)(B)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  30,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-14632  Filed  5-30-97;  4:52  pm] 
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This  sectKXi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malting  pnor  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
WANAGEMENT 

5  CFR  Part  338 
RIN  3206-AH85 

Qualification  Requirements  (General) 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  concerning  the  use  of 
qualiHcation  standards.  The  proposed 
regulations  clarify  the  use  of  OPM's 
Operating  Manual:  Qualification 
Standards  for  General  Schedule 
Positions  when  considering  experience 
in  making  competitive  service 
appointments. 

DATES:  Written  comments  will  be 
considered  if  received  on  or  before  July 
7. 1997. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Mary  Lou  Lindholm, 
Associate  Director  for  Employment,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street.  NW..  Wa.shington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Gonzales  Vay,  202-606-0830, 
FAX  202-606-2329.  or  TDD  202-606- 
0023. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  are  part  of  OPM's 
response  to  the  requirements  in  section 
17  of  the  Lobbying  Disclosure  Act  of 
1995  (Public  Law  104-65,  December  19, 
1995).  OPM  is  required  to  promulgate 
regulations  concerning  the 
consideration  of  experience  of 
applicants  who  are  being  considered  for 
positions  in  the  competitive  service.  We 
are  adding  a  statement  to  part  338  to 
clarify  that  experience  is  considered  as 
outlined  in  OPM's  Operating  Manual: 
Qualification  Standards  for  General 
Schedule  Positions.  The  Operating 
Manual  is  available  to  the  public  for 
review  at  agency  personnel  offices  and 
Federal  depository  libraries,  and  for 
purchase  from  the  Government  Printing 
Office. 


In  addition,  section  17  requires  OPM 
to  conduct  a  study  on  excepted  service 
considerations  when  making 
appointments  in  the  competitive 
service.  The  purpose  is  to  determine 
how  the  experience  of  candidates  is 
evaluated.  As  part  of  this  proposed 
rulemaking,  we  are  soliciting 
suggestions  from  agencies  as  to  what 
types  of  information  should  be  gathered 
and  evaluated  by  such  a  study. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  338 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
James  B.  King, 

Director 

Accordingly,  OPM  is  proposing  to 
amend  part  338  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  338— QUALIFICATION 
STANDARDS  (GENERAL) 

1.  The  authority  citation  for  part  338 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302,  3304;  E.G. 
10577,  3  CFR,  1954-1958  Comp..  p.  218. 

2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C — Consideration  for 
Appointment 

§  338.301    Competitive  Service 
Appointment 

Agencies  must  ensure  that  employees 
who  are  given  competitive  service 
appointments  meet  the  requirements 
included  in  the  Office  of  Personnel 
Management's  Operating  Manual: 
Qualification  Standards  for  General 
Schedule  Positions.  The  Operating 
Manual  is  available  to  the  public  for 
review  at  agency  personnel  offices  and 
Federal  depository  libraries,  and  for 
purchase  from  the  Government  Printing 
Office. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  575 

[97-51] 

RIN  1550-ABOO 

Mutual  Holding  Companies 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
amend  its  mutual  holding  company 
regulations  to  permit  mutual  holding 
companies  (MHCs)  to  establish  a 
subsidiary  stock  holding  company  that 
would  hold  all  of  the  stock  of  a  savings 
association  subsidiary.  This  Notice  of 
Proposed  Rulemaking  (NPR)  follows  a 
review  of  the  comments  received  in 
response  to  an  advance  notice  of 
proposed  rulemaking.  The  OTS 
proposes  to  permit  the  establishment  of 
intermediate  stock  holding  companies 
(SHCs)  that  will  be  subject  to 
restrictions  that  are  substantially  similar 
to  those  currently  applicable  to  MHCs. 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1997. 
ADDRESSES:  Send  comments  to  Manager. 
Dissemination  Branch.  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  Docket  No.  97-51.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755  or  by  e-mail: 
public  info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  phone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Underwood,  Special  Counsel 
(202/906-7354),  Dwight  C.  Smith, 
Deputy  Chief  Counsel  (202/906-6990), 
Business  Transactions  Division,  Chief 
Counsel's  Office;  Gary  Masters, 
Financial  Analyst  (202/906-6729) 
Corporate  Activities  Division;  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 
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VI.  Regulatory  Flexibility  Act  Analysis 

VII.  Unfunded  Mandates  Act  of  1995 

I.  Background  of  the  Proposal 

In  response  to  inquiries  from  MHCs 
and  mutual  savings  associations 
concerning  the  formation  of  a  second- 
tier  stock  holding  company  to  hold  the 
stock  of  a  MHCs  savings  association 
subsidiary,  the  OTS  issued  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR)' 
soliciting  comment  on  issues  raised  by 
the  existence  of  SHCs.  Undercurrent  12 
CFR  part  575,  a  mutual  savings 
association  may  reorganize  into  a  MHC 
structure  in  which  the  MHC  owms  at 
least  a  majority  of  the  stock  of  a 
subsidiary  savings  association. 
Depositors  of  the  mutual  savings 
association  continue  to  maintain  a 
depositor-creditor  relationship  with  the 
stock  savings  association  subsidiary, 
while  retaining  their  other  indicia  of 
ownership,  e.  g.,  voting  and  liquidation 
rights,  with  the  MHC.  Under  this 
structure,  the  balance  of  the  shares  (up 
to  49.9%)  of  the  stock  savings 
association  subsidiary  may  be  sold  to 
the  public  in  one  or  more  offerings 
when  the  MHC  is  formed  or  later. 

The  proposed  holding  company 
structure  would  permit  the  MHC  to  form 
a  SHC  to  hold  the  shares  of  the  stock 
savings  association  subsidiary.  The 
SHC,  Uke  the  stock  savings  association 
subsidiary  in  the  traditional  model, 
would  be  required  to  issue  at  least  a 
majority  of  its  shares  to  the  MHC  and 
could  issue  up  to  49.9%  of  its  shares  to 
the  public.  The  SHC  will  be  required  to 
hold  100%  of  the  shares  of  the  savings 
association  subsidiary. 

The  ANPR  solicited  comments  on 
seven  specific  issues  involving  the 
formation  of  SHCs.  The  OTS  received 
fifteen  comments  on  the  proposal  from 
three  MHCs,  four  savings  associations, 
three  trade  associations,  two  law  firms, 
two  investment  banking  firms  and  an 
individual  investor.  All  but  one  of  the 


commenters  generally  supported  the 
concept  of  SHCs.  Most  of  the 
commenters  also  indicated  their  support 
for  the  SHC  to  have  the  full  powers  of 
a  unitary  savings  and  loan  holding 
company.  The  comments  are  discussed 
in  further  detail  in  the  description  of  the 
proposed  revisions  to  12  C^  Part  575 
set  forth  below. 

11.  Notice  of  Proposed  Rulemaking 

A.  Summary  and  Purpose 

The  OTS  prof)oses  to  amend  its  MHC 
regulations  to  permit  the  formation  of 
federally  chartered  SHCs.  By  permitting 
the  formation  and  operation  of  SHCs, 
the  MHC  structure  will  be  enhanced. 
For  example,  a  MHC  will  be  able  to  form 
a  subsidiary  that  can  engage  in  a  stock 
repurchase  program  without  adverse  tax 
consequences.  Currently,  savings 
association  subsidiaries  of  MHCs  do  not 
repurchase  minority  stock  due  to 
adverse  tax  consequences  related  to  bad 
debt  reserves  recapture  provisions. 
Moreover,  SHCs  will  enhance  the 
organizational  flexibility  of  the  MHC 
structure  and  enable  MHCs  to  compete 
more  effectively  in  the  marketplace. 

The  proposed  rule  does  not  authorize 
SHCs  to  act  as  unitary  savings  and  loan 
holding  companies.  As  discussed  below, 
the  OTS  believes  that  the  proposed  rule 
should  follow  the  current  statutory 
framework  and  not  authorize  unitary 
savings  and  loan  holding  company 
powers  as  part  of  the  MHC  structure. 
The  proposed  rule  contemplates  that  the 
SHC  will  "stand  in  the  shoes"  of  the 
parent  MHC  or.  in  certain  instances,  the 
subsidiary  savings  association.  Thus, 
generally,  the  SHC  should  be  subject  to 
the  same  restrictions  and  limitations 
that  are  currently  applicable  to  a  MHC 
and  its  savings  association  subsidiary. 
The  proposed  rule  also  provides  that  the 
SHC  structure  may  not  be  utilized  as  a 
means  to  evade  or  frustrate  the  purposes 
of  12  CFR  part  575  or  related  provisions 
of  12  CFR  part  563b  which  governs 
mutual  to  stock  conversions  by  savings 
associations. 

B.  Stock  Holding  Company  Powers 

hi  the  ANPR,  the  OTS  solicited 
comments  on  whether  the  SHC  should 
be  limited  to  the  activities  of  the  parent 
MHC  ^  or  be  treated  as  a  unitary  savings 
and  loan  holding  company.  Most  of  the 
commenters  argued  in  favor  of  treating 
the  SHC  as  a  unitary  savings  and  loan 
holding  company.  This  would  grant  the 
SHC  a  broader  range  of  powers  and 
investment  authority  than  are  ciurently 
available  to  a  MHC.  Several  of  the 
commenters  stated  that  they  did  not 


perceive  any  poUcy  reasons,  such  as 
safety  and  soundness  concerns,  that 
support  a  different  treatment  for  SHCs 
simply  because  they  are  controlled  by  a 
MHC. 

After  careful  review  of  the  comments 
and  the  statute,  the  OTS  does  not 
believe  that  it  is  appropriate  to  treat 
SHCs  as  unitary  savings  and  loan 
holding  companies  under  the  mutual 
holding  company  statute.  When 
Congress  authorized  MHCs  as  part  of  the 
Competitive  Equality  Banking  Act  of 
1987  (CEBA),  it  clearly  chose  to  limit 
the  activities  of  MHCs  to  those 
permitted  for  multiple  savings  and  loan 
holding  companies  and  bank  holding 
companies.  Although  the  legislative 
history  of  CEBA  does  not  indicate  why 
Congress  made  this  choice,  it  is 
reasonable  to  assume  that  Congress  was 
aware  of  the  unique  nature  of  mutual 
institutions  and  their  relationship  with 
these  newly  authorized  holding 
companies  and  wished  to  limit  their 
activities  to  those  more  closely  related 
to  banking.' 

As  noted  by  one  commenter  who 
opposed  unitary  powers  for  SHCs, 
Congress  is  currently  reviewing  the 
issue  of  charter  powers  and  permissible 
affiliations  between  insured  financial 
institutions  and  commercial  firms  and 
several  bills  are  pending  before 
Congress  that  address  these  issues. 
While  some  commenters  argued  that  a 
SHC  should  be  treated  as  a  unitary 
savings  and  loan  holding  company,  the 
OTS  believes  that  the  proposed  rule   . 
appropriately  tracks  the  statute  on  this 
issue.  Therefore,  the  proposed  rule  does 
not  expand  the  powers  of  the  SHC 
beyond  those  of  a  MHC. 

The  OTS  notes,  however,  that  a  SHC, 
like  the  MHC  parent,  may  utiUze  its 
authority  under  12  U.S.C.  1467a(o)(5) 
and  12  CFR  575.10(a)(6)  to  acquire  a 
controlling  or  non-controUing  interest  in 
corporations  whose  stock  may  be 
purchased  by  a  federal  savings 
association  under  12  CFR  part  559  or  by 
a  state  savings  association  under  the  law 
of  any  state  where  a  savings  association 
subsidiary  of  the  SHC  has  its  home 
office.  Although  the  permissible 
activities  of  these  types  of  subsidiaries 
are  more  limited  than  those  of  a  unitary 
savings  and  loan  holding  company,  they 
are  more  extensive  than  those  permitted 
to  the  parent  MHC. 


'  61  FR  58144  (Novemt)er  13. 1996). 


2See  12  U.S.C.  1467a(o)(5)  and  12  CFR  575.11(a) 
for  a  description  of  MHC  activities  restrictions. 


'Under  12  U.S.C  l467a(oM6).  a  MHC  may 
acquire  another  holding  comptany  but  such 
company  must  divest  any  assets  and  cease  any 
activities  not  permissible  for  a  MHC  within  the  t»¥0 
year  period  following  such  acquisition. 
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C.  Regulatory  Restrictions  on  Stock 
Pledges,  Dividend  Waivers, 
Indemnification  and  Employment 
Contracts 

Under  12  CFR  part  575,  a  MHC  and 
its  savings  association  subsidiary  are 
subject  to  various  restrictions  on  their 
activities  and  operations.  In  the  ANPR, 
the  OTS  solicited  comment  on  whether 
some  or  all  of  these  restrictions  should 
be  applicable  to  the  SHC.  The  comments 
on  these  issues  are  addressed  below. 

(1)  Pledges  of  Subsidiary  Savings 
Association  Stock 

Commenters  were  divided  as  to 
whether  the  SHC  should  be  subject  to 
the  same  restrictions  as  a  MHC  on 
pledges  of  stock  of  the  savings 
association  subsidiary.  It  is  clear  that  12 
U.S.C.  1467a{o)(8),  which  authorizes 
stock  pledges  by  MHCs,  requires  that 
the  transaction  increase  the  capital  of 
the  savings  association  subsidiary. 
Thus,  the  implementing  regulation, 
§  575.11(b)  requires  that  the  proceeds  of 
any  loan  secured  by  the  savings 
association's  stock  be  infused  into  the 
savings  association. 

The  OTS  believes  that  the  reasons 
supporting  the  restrictions  on  a  MHC 
are  also  applicable  to  a  SHC. 
Application  of  this  rule  to  the  SHC  is 
consistent  with  the  statute  and  will 
ensure  that  any  borrowing  using  the 
savings  association  subsidiary's  stock  or 
the  SHC's  stock  as  collateral  will 
directly  benefit  the  savings  association. 
Some  commenters  argued  that  the  SHC 
should  be  subject  only  to  restrictions 
that  are  applicable  to  other  savings  and 
loan  holding  companies.  The  OTS  does 
not  find  this  argxmient  persuasive.  The 
intention  of  this  proposal,  as  stated 
above,  is  to  increase  the  flexibility  of  the 
MHC  structure  without  diminishing  the 
safeguards  imp)osed  by  Congress  in 
adopting  the  MHC  statute. 

(2)  Dividend  Waivers 

Commenters  also  were  divided  as  to 
whether  dividend  waiver  restrictions 
should  be  imposed  on  the  SHC. 
Commenters  supporting  the  dividend 
waiver  restriction  generally 
acknowledged  that  the  policy  reasons 
supporting  dividend  waiver  restrictions 
should  apply  to  dividends  declared  by 
the  SHC.  Commenters  opposed  to  the 
dividend  waiver  restrictions  argued  that 
the  SHC  should  be  treated  like  any  other 
stock  holding  company.  The  OTS  does 
not  believe  that  there  are  sound  policy 
reasons  to  differentiate  between 
dividends  paid  to  a  MHC  parent  by  a 
savings  association  subsidiary  and  a 
SHC  subsidiary.  Thus,  the  proposed  rule 
requires  that  the  MHC  follow  the 


procedures  set  forth  at  12  CFR  575.11(d) 
with  respect  to  waiving  any  dividends 
declared  by  the  SHC.  The  intent  of  this 
section  is  to  ensure  that  the  waiver  of 
dividends  payable  to  the  MHC  is  subject 
to  regulatory  review  and  is  consistent 
with  the  directors'  fiduciary  duties  to  its 
mutual  members. 

The  OTS  intends  to  continue  to 
review  dividend  waivers  in  connection 
with  the  mutual  to  stock  conversion  of 
a  MHC  pursuant  to  the  "fair  and 
reasonable"  exchange  standard  set  forth 
at  12  CFR  575.12(a)(2).  The  formation  of 
a  SHC  by  an  existing  MHC  with 
minority  stockholders  will  not  generally 
result  in  different  treatment  of  the 
minority  stockholders  under 
§  575.12(a)(2)  in  the  event  of  a 
conversion  of  the  MHC  to  stock  form. 

(3)  Indemnification  and  Employment 
Contracts 

Under  12  CFR  575.11(f)-(g),  MHCs  are 
subject  to  the  same  restrictions 
regarding  indemnification  and 
employment  contracts  as  mutual  savings 
associations.*  With  one  exception,  all  of 
the  commenters  responding  to  this  issue 
were  opposed  to  the  imposition  of  these 
restrictions  on  a  SHC.  The  commenters 
assumed  that  a  SHC,  unlike  the  MHC, 
would  not  be  chartered  by  the  OTS  and 
that  the  OTS  should  not  preempt  state 
law  policies  in  these  areas.  The 
commenters  also  stated  that  state- 
chartered  stock  savings  and  loan 
holding  companies  are  not  subject  to 
these  restrictions  and  that  SHCs  should 
be  treated  similarly.  As  discussed 
below,  the  OTS  is  proposing  that  the 
SHC  be  federally  chartered  and  thus 
subject  to  OTS  policies. 

The  OTS  concludes  that  there  are 
valid  reasons  for  imposing  these 
restrictions  on  the  SHC.  As  noted  above, 
the  SHC  should  not  be  utilized  to  evade 
requirements  imposed  on  the  MHC.  The 
OTS  has  determined  that  because  of  the 
unique  nature  of  the  MHC  structure,  i.e., 
the  combining  of  mutual  and  stock 
interests  in  one  corporate  structure,  it  is 
appropriate  to  impose  greater  oversight 
on  the  MHC  than  is  imposed  on  stock 
holding  companies.  Since  the  SHC  is,  in 
essence,  "standing  in  the  shoes"  of  the 
MHC,  the  proposed  rule  will  require 
that  the  SHC  be  subject  to  the  same 
restrictions. 

D.  SHC  Charter  and  Bylaw 
Requirements 

Most  of  the  commenters  opposed  any 
requirement  that  a  SHC's  charter  and 
bylaws  (and  amendments)  be  subject  to 
OTS  review  and  approval.  The 
commenters  assumed  that  the  SHC 


'See  12  CFR  545.121  and  563.39.  respectively. 


would  be  a  state-chartered  corporation 
and  would  be  able  to  utilize  the 
corporate  governance  procedures  that 
are  available  under  state  law.  The  OTS 
has  determined  to  require  that  the  SHC 
be  federally  chartered.  This  will  help 
ensure  consistent  treatment  for  the 
various  entities  in  the  mutual  holding 
company  structure  and  eliminate  any 
conhision  about  the  treatment  of  the 
SHC  under  12  U.S.C.  1467a(o)(9),  which 
addresses  insolvency  and  liquidation 
issues  of  MHCs,  in  the  event  of  a  default 
of  the  SHC.  The  OTS  anticipates  that  in 
the  event  of  the  default  by  the  MHC,  the 
SHC  or  the  savings  association 
subsidiary,  the  OTS  would  have  the 
right  to  file  a  petition  seeking  the 
appointment  of  a  bankruptcy  trustee  for 
the  purpose  of  liquidating  the  MHC  and 
the  SHC. 

The  OTS  also  believes  that  its 
authority  to  regulate  the  corporate 
governance  aspects  of  the  subsidiary 
holding  company  is  clearer  if  the 
subsidiary  holding  company  is  federally 
chartered.  The  MHC  statute  clearly 
contemplates  that  the  reorganized 
savings  association  will  be  a  directly 
owned  subsidiary  of  a  federally 
chartered  entity.  Requiring  that  the 
subsidiary  holding  company  be 
federally  chartered  ensures  that  the 
savings  association  remains  a  direct 
subsidiary  of  a  federally  chartered 
entity.  Finally,  requiring  the  subsidiary 
holding  company  to  be  federally 
chartered  is  consistent  with  the 
provision  of  the  OTS  regulations  that 
preempts  state  law  with  regard  to  the 
creation  of  and  regulation  of  MHCs. 

The  federal  charter  and  bylaw 
requirements  for  the  SHC  are  modeled 
after  the  charter  and  bylaw  requirements 
for  federal  stock  savings  associations. 
The  OTS  believes  that  the  recent 
amendments  to  the  OTS  charter  and 
bylaw  requirements  provide  greater 
corporate  flexibility  for  federally 
chartered  stock  savings  associations  and 
will  enable  federally  chartered  SHCs  to 
utilize  many  of  the  corporate  law 
provisions  available  to  state-chartered 
corporations.  The  OTS,  howrever,  will 
reserve  the  right  to  object  to  any 
provision  of  Oie  SHC's  charter  or  bylaws 
that  is  contrary  to  the  requirements  of 
12  CFR  part  575. 

E.  SHC  Stock  Issuances,  Stock 
Repurchases,  and  Conversion  of  the 
MHC 

The  proposed  rule  will  apply  the 
current  restrictions  on  the  issuance  of 
securities  by  a  savings  association 
subsidiary  set  forth  at  12  CFR  575.7  and 
575.8  to  the  SHC,  Most  of  the 
commenters  generally  supported  this 
concept.  However,  several  commenters 
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suggested  that  the  SHC  be  permitted  to 
issue  stock  in  some  cases  without 
complying  with  the  requirement  that 
priority  subscription  rights  be  issued  to 
the  mutual  members.  The  OTS 
concludes  that  575.7  and  575.8  should 
apply  to  securities  issuances  by  the 
SHC.  This  is  consistent  with  the  fact 
that  the  SHC,  and  not  the  savings 
association  subsidiary,  will  be  issuing 
stock  to  minority  stockholders.  Thus,  it 
follows  that  all  current  stock  issuance 
restrictions  should  apply  to  the  SHC. 

The  OTS  does  not  agree  that  the  SHC 
should  be  able  to  issue  shares  to  the 
public  without  first  offering  them  to  the 
mutual  members.  Mutual  members  have 
first  priority  to  subscription  rights  in  a 
conversion.  To  permit  a  stock  offering 
without  first  offering  the  shares  to  the 
mutual  members  would,  in  essence, 
permit  a  partial  conversion  of  the 
mutual  institution  in  a  manner  that 
conflicts  with  12  CFR  part  563b.  One  of 
the  fundamental  principles  underlying 
the  mutual  holding  company 
regulations  is  that  the  mutual  members' 
rights,  including  their  rights  under  part 
563b,  should  not  be  diminished  or 
eliminated  merely  because  the  mutual 
institution  is  reorganized  into  a  MHC. 
For  that  reason,  the  OTS  will  not  permit 
a  SHC  to  issue  stock  to  the  public, 
whether  by  way  of  merger  or  otherwise, 
without  affording  the  mutual  members  a 
priority  subscription  right  to  purchase 
the  stock. 

Although  this  results  in  the  MHC 
structure  having  less  flexibility  than  a 
stock  holding  company  structure,  this  is 
consistent  with  the  fact  that  a  MHC 
structure  is  a  hybrid  corporate  entity 
that  is  part  mutual  and  part  stock.  This 
unique  structure  has  both  advantages 
and  disadvantages  and  can  create 
potential  conflicts  of  interest  that 
require  more  restrictions  on  the 
operation  of  MHCs. 

The  proposed  rule  will  require  that  all 
stock  '  issuances  by  the  SHC  receive 
prior  approval  of  the  OTS.  This 
restriction  currently  applies  to  a  MHCs 
savings  association  subsidiary,  and  it  is 
consistent  to  require  that  any  stock 
issued  by  the  SHC  also  be  subject  to  this 
requirement. 

The  proposed  rule  will  also  require 
that  if  a  SHC  is  established  by  a  MHC, 
the  SHC  must  hold  100%  of  the  stock 
of  the  resulting  savings  association 
subsidiary.  This  will  restrict  the  savings 
association  subsidiary  from  issuing 
stock  to  persons  other  than  the  SHC. 
Permitting  minority  stockholders  at  the 


'  Stock  is  defined  at  12  CFR  575.2  (n)  !o  mean 
common  or  preferred  stock,  or  any  other  type  of 
equity  security,  including  securities  that  are 
convertible  into  common  or  preferred  stock. 


SHC  level  and  the  subsidiary  savings 
association  level  will  result  in  potential 
conflicts  of  interests  and  create  difficult 
valuation  problems  if  the  MHC  decides 
to  convert  to  stock  form. 

A  primary  motivation  for  the 
establishment  of  a  SHC  is  that  it  will 
permit  the  SHC.  assuming  it  has  issued 
stock  to  the  public,  to  engage  in  stock 
repurchase  programs  without  the 
adverse  tax  consequences  that  may 
occur  if  such  repurchases  are  made 
directly  by  the  savings  association 
subsidiary.  The  proposed  rule  will 
permit  SHCs  to  engage  in  stock 
repurchase  programs  provided  that  the 
SHC  complies  with  the  requirements  of 
12  CFR  575.11(c).  One  commenter 
inquired  how  the  three-year  period  set 
forth  in  §  575.11(c)  that  limits  stock 
repurchases  would  be  applied  in  the 
case  of  a  SHC  formed  after  minority 
shares  have  been  issued  by  a  savings 
association  subsidiary.  Absent  unusual 
circumstances,  the  OTS  generally  will 
permit  the  SHC  to  "tack"  on  or  include 
the  period  that  the  shares  initially 
issued  by  the  savings  association  were 
outstanding.  Thus,  if  minority  shares 
have  been  outstanding  for  a  period  of 
two  years  at  the  time  the  SHC  is  formed, 
the  SHC  will  be  subject  to  the 
repurchase  restriction  for  a  one-year 
period. 

In  the  event  the  MHC  decides  to 
convert  to  stock  form,  the  proposed  rule 
contemplates  that  the  minority 
stockholders  of  the  SHC  would  be  able 
to  exchange  their  shares  for  shares  of  the 
converted  MHC  in  the  same  manner  that 
minority  stockholders  of  the  savings 
association  subsidiary  currently  do.  The 
OTS  will  continue  to  use  the  "fair  and 
reasonable"  standard  set  forth  at  12  CFR 
575.12(a)  in  evaluating  such  exchange 
offers. 

F.  Miscellaneous 

The  proposed  rule  also  makes  a 
number  of  clarifying  changes  to  12  CFR 
Part  575  to  ensure  that  the  regulations 
will  be  consistent  for  a  MHC  with  or 
without  a  SHC  subsidiary. 

m.  Request  for  Comments 

OTS  invites  comment  on  all  aspects  of 
the  proposal  as  well  as  specific 
comments  on  the  proposed  changes. 

rv.  Paperwork  Reduction  Act  of  1995 

The  OTS  invites  comments  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 


(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

(5)  Estimates  of  capital  and  startup 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
writh  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
all  aspects  of  this  information  collection 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1550),  Washington, 
DC  20503  with  copies  to  the  OTS,  1700 
G  Street,  NW.,  Washington.  DC  20552. 

The  reporting/recordkeeping 
requirements  contained  in  this  notice  of 
proposed  rulemaking  are  found  at  12 
CFR  part  575.  The  information  is 
needed  by  the  OTS  in  order  to  supervise 
savings  associations  and  mutual  holding 
companies  and  develop  regulatory 
pohcy.  The  likely  respondents/ 
recordkeepers  are  OTS- regulated 
savings  associations  and  mutual  holding 
companies.  The  information  collection 
currently  approved  under  OMB  Control 
No.  1550-0072  will  be  amended  to 
include  the  burden  under  this 
regulation: 

Estimated  number  of  respondents/ 
recordkeepers:  20. 

Estimated  average  annual  burden 
hours  per  recordkeeper/respondent: 
343.70. 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  6.874  hours. 

Start-up  costs  to  respondents/ 
recordkeepers:  None. 

Records  are  to  be  maintained  in 
accordance  with  normal  and  customary 
business  practices  as  recommended  by 
private  counsel,  accountants,  etc.,  but 
no  less  than  three  years. 

V.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 
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VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  OTS  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  create  additional  organizational 
flexibility  for  all  savings  associations 
that  create  mutual  holding  company 
structures. 

VII.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  proposed 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act. 

List  of  Subjects  in  12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  follows: 

PART  575— MUTUAL  HOLDING 
COMPANIES 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  (J.S.C.  1462.  1462a.  1463, 
1464.  1467a.  1828.  2901. 

2.  Section  575.2  is  amended  by 
revising  paragraphs  (h)  and  (o)  and 
adding  paragraph  (q)  to  read  as  follows: 

§575.2    Definitions. 

*         «         «         •         « 

(h)  The  term  mutual  holding  company 
means  a  mutual  holding  company 
organized  under  this  part,  and  unless 
otherwise  indicated,  a  subsidiary 
holding  company  controlled  by  a 
mutual  holding  company,  organized 
under  this  part. 


(0)  The  term  Stock  Issuance  Plan 
means  a  plan  providing  for  the  issuance 
of  stock  by: 

(1)  A  savings  association  subsidiary  of 
a  mutual  holding  company;  or 

(2)  A  subsidiary  holding  company 
submitted  pursuant  to  §  575.7  and 
containing  the  information  required  by 
§575.8. 
***** 

(q)  The  term  subsidiary  holding 
company  means  a  federally  chartered 
stock  holding  company,  controlled  by  a 
mutual  holding  company,  that  owns  the 
stock  of  a  savings  association  whose 
depositors  have  membership  rights  in 
the  parent  mutual  holding  company. 

3.  Section  575.6  is  amended  by 
redesignating  paragraphs  (c)  through  (i) 
as  paragraphs  (d)  through  (j)  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  575.6    Contents  of  Reorganization  Plans. 

***** 

(c)  If  the  reorganizing  association 
proposes  to  form  a  subsidiary  holding 
company,  provide  for  the  organization 
of  a  subsidiary  holding  company  and 
attach  and  incorporate  the  proposed 
charter  and  bylaws  of  such  subsidiary 
holding  company. 
***** 

4.  Section  575.10  is  amended  by: 

a.  Removing,  in  the  introductory  text 
of  paragraph  (a)(2),  the  phrase  "the 
holding  company",  and  by  adding  in 
lieu  thereof  the  phrase  "the  parent 
mutual  holding  company"; 

b.  Revising  the  first  sentence  of 
paragraph  (a)(3); 

c.  Revising  the  first  sentence  of 
paragraph  (a)(4); 

d.  Revising  paragraph  (a)(6)(i)(B);  and 

e.  Revising  the  first  sentence  of 
paragraph  (b)(1). 

The  revisions  read  as  follows: 

§575.10    Acquisition  and  disposition  of 
savings  associations,  savings  and  loan 
holding  companies,  and  ottier  corporations 
by  mutual  holding  companies. 

(a)  •  •  * 

(3)  Mutual  holding  companies.  A 
mutual  holding  company  that  is  not  a 
subsidiary  holding  company  may 
acquire  control  of  another  mutual 
holding  company,  including  a 
subsidiary  holding  company,  by 
merging  with  or  into  such  company, 
provided  the  necessary  approvals  are 
obtained  from  the  OTS,  including 
(without  limitation)  approval  pursuant 
to  part  574  of  this  chapter.  *  *  * 

(4)  Stock  holding  companies.  A 
mutual  holding  company  may  acquire 
control  of  a  savings  and  loan  holding 
company  in  the  stock  form  that  is  not 

a  subsidiary  holding  company,  provided 
the  necessary  approvals  are  obtained 


from  the  OTS,  including  (without 
limitation)  approval  pursuant  to  part 
574  of  this  chapter.  *  *  * 

***** 

(6)  *  *  * 
(i)  *  *  * 

(B)  It  is  lawful  for  the  stock  of  such 
corporation  to  be  purchased  by  a  federal 
savings  association  under  Part  559  of 
this  chapter  or  by  a  state  savings 
association  under  the  law  of  any  state 
where  any  subsidiary  savings 
association  of  the  mutual  holding 
company  has  its  home  office;  and 
***** 

(b)  Dispositions.  (1)  A  mutual  holding 
company  shall  provide  written  notice  to 
the  OTS  at  least  30  days  prior  to  the 
effective  date  of  any  direct  or  indirect 
transfer  of  any  of  the  stock  that  it  holds 
in  a  subsidiary  holding  company,  a 
resulting  association,  an  acquiree 
association,  or  any  subsidiary  savings 
association  that  was  in  the  mutual  form 
when  acquired  by  the  mutual  holding 
company,  including  stock  transferred  in 
connection  with  a  pledge  pursuant  to 
§  575.11(b)  or  any  transfer  of  all  or  a 
substantial  portion  of  the  assets  or 
Uabilities  of  any  such  subsidiary 
holding  company  or  association.  *  *  * 

5.  Section  575.11  is  amended  by: 

a.  Revising  paragraph  (b)(1) 
introductory  text,  redesignating  existing 
paragraph  (b)(l)(ii)  as  paragraph 
(b)(l)(iii),  and  adding  a  new  paragraph 
(b){l)(ii); 

b.  Revising  paragraph  (b)(2); 

c.  Revising  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(1)  and 
(c)(3);  and 

d.  Revising  paragraph  (e). 
The  revisions  read  as  follows: 

§  575. 1 1    Operating  restrictions. 

***** 

(b)  Pledging  stock.  (1)  No  mutual 
holding  company  may  pledge  the  stock 
of  its  resulting  association,  an  acquiree 
association,  or  any  subsidiary  savings 
association  that  was  in  the  mutual  form 
when  acquired  by  the  mutual  holding 
company  (or  its  parent  mutual  holding 
company),  unless  the  proceeds  of  the 
loan  secured  by  the  pledge  are  infused 
into  the  association  whose  stock  is 
pledged.  No  mutual  holding  company 
may  pledge  the  stock  of  its  subsidiary 
holding  company  unless  the  proceeds  of 
the  loan  secured  by  the  pledge  are 
infused  into  any  savings  association 
subsidiary  of  the  subsidiary  holding 
company  that  is  a  resulting  association, 
an  acquiree  association,  or  a  subsidiary 
savings  association  that  was  in  the 
mutual  form  when  acquired  by  the 
subsidiary  holding  company  (or  its 
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parent  mutual  holding  company).  In  the 
event  the  subsidiary  holding  company 
has  more  than  one  savings  association 
subsidiary,  the  loan  proceeds  shall, 
unless  otherwise  approved  by  the  OTS, 
be  inhjsed  in  equal  amounts  to  each 
savings  association  subsidiary.  Any 
amount  of  the  stock  of  such  association 
or  subsidiary  holding  company  may  be 
pledged  for  these  purposes.  Nothing  in 
this  paragraph  (b)(1)  shall  be  deemed  to 
prohifadt: 

•  *        *        •        • 

(ii)  The  payment  of  dividends  from  a 
subsidiary  holding  company  to  its 
mutual  holding  company  parent  to  the 
extent  otherwise  permissible;  or 

(2)  Within  ten  days  after  its  pledge  of 
stock  pursuant  to  paragraph  (b)(1)  of 
this  section,  a  mutual  holding  company 
shall  provide  written  notice  to  the  OTS 
regarding  the  terms  of  the  transaction 
(including  the  amount  of  principal  and 
interest,  repayment  terms,  maturity 
date,  the  nature  and  amount  of 
collateral,  and  the  terms  governing 
seizure  of  the  collateral)  and  shall 
include  in  such  notice  a  certiHcation 
that  the  proceeds  of  the  loan  have  been 
transferred  to  the  subsidiary  savings 
association  whose  stock  (or  the  stock  of 
its  parent  subsidiary  holding  company) 
has  been  pledged. 

•  *        •        •        * 

(c)  Restrictions  on  stock  repurchases. 
No  subsidiary  savings  association  of  a 
mutual  holding  company  that  has  any 
stockholders  other  than  the  association's 
mutual  holding  company  and  no 
subsidiary  holding  company  that  has 
any  stockholders  other  than  its  parent 
mutual  holding  company  shall 
repurchase  any  share  of  stock  within 
three  years  of  its  date  of  issuance,  unless 
the  repurchase:  (1)  Is  part  of  a  general 
repurchase  made  on  a  pro  rata  basis 
pursuant  to  an  offer  approved  by  the 
OTS  and  made  to  all  stockholders  of  the 
association  or  subsidiary  holding 
company  (except  that  the  parent  mutual 
holding  company  may  be  excluded  from 
the  repurchase  with  the  OTS'  approval); 

•  *        •        •        * 

(3)  Is  purchased  in  the  open  market  by 
a  tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan  of  the 
association  or  subsidiary  holding 
company  in  an  amount  reasonable  and 
appropriate  to  fund  such  plan. 

(e)  Restrictions  on  issuance  of  stock  to 
insiders.  A  subsidiary  of  a  mutual 
holding  company  that  is  not  a  savings 
association  or  subsidiary  holding 
company  may  issue  stock  to  any  insider, 
associate  of  an  insider  or  tax-qualified 
or  non-tax-qualified  employee  stock 


benefit  plan  of  the  mutual  holding 
company  or  any  subsidiary  of  the 
mutual  holding  company,  provided  that 
such  persons  or  plans  provide  written 
notice  to  the  OTS  at  least  30  days  prior 
to  the  stock  issuance.  Sybsidiary  savings 
associations  and  subsidiary  holding 
companies  may  issue  stock  to  such 
persons  only  in  accordance  with 
§575.7. 
***** 

6.  Section  575.12  is  amended  by: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  paragraphs  (b)(l)(ii)  and 
(iii);  and 

c.  Revising  paragraph  (b)(2). 
The  revisions  read  as  follows: 

§575.12    Conversion  or  liquklatlon  of 
mutual  holding  companies. 

(a)  *  •  * 

(2)  Exchange  of  savings  association 
stock.  Any  stock  issued  pursuant  to 
§  575.7  by  a  subsidiary  savings 
association  or  subsidiary  holding 
company  of  a  mutual  holding  company 
to  persons  other  than  the  parent  mutual 
holding  company  may  be  exchanged  for 
the  stock  issued  by  the  parent  mutual 
holding  company  in  connection  with 
the  conversion  of  the  parent  mutual 
holding  company  to  stock  form.  The 
parent  mutual  holding  company  and  the 
subsidiary  holding  company  or  savings 
association  must  demonstrate  to  the 
satisfaction  of  the  OTS  that  the  basis  for 
the  exchange  is  fair  and  reasonable. 
***** 

(b)  *  *  *  (1)  *  •  • 

(ii)  The  default  of  the  parent  mutual 
holding  company  or  its  subsidiary 
holding  company;  or 

(iii)  Foreclosure  on  any  pledge  by  the 
mutual  holding  company  of  subsidiary 
savings  association  or  subsidiary 
holding  company  stock  pursuant  to 
§  575.11(b). 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  net  proceeds  of 
any  liquidation  of  any  mutual  holding 
company  shall  be  transferred  to  the 
members  of  the  mutual  holding 
company  or  the  stock  holders  of  the 
subsidiary  holding  company  in 
accordance  with  the  charter  of  the 
mutual  holding  company  or  subsidiary 
holding  company. 

7.  Section  575.14  is  added  to  read  as 
follows: 

§  575.14    Sut>sidiary  holding  companies, 
(a)  Subsidiary  holding  companies.  A 
mutual  holding  company  may  establish 
a  subsidiary  holding  company  as  a 
direct  subsidiary  to  hold  100%  of  the 
stock  of  its  savings  association 
subsidiary.  The  formation  and  operation 
of  the  subsidiary  holding  company  may 


not  be  utilized  as  a  means  to  evade  or 
frustrate  the  purposes  of  this  part  575  or 
part  563b  of  this  chapter.  The  subsidiary 
holding  company  may  be  established 
either  at  the  time  of  the  initial  mutual 
holding  company  reorganization  or  at  a 
subsequent  date,  subject  to  the  approval 
of  the  OTS. 

(b)  Stock  issuances.  For  purp>oses  of 
§§  575.7  and  575.8,  the  subsidiary 
holding  company  shall  be  treated  as  a 
savings  association  issuing  stock  and 
shall  be  subject  to  the  requirements  of 
those  sections.  In  the  case  of  a  stock 
issuance  by  a  subsidiary  holding 
company,  the  aggregate  amount  of 
outstanding  common  stock  of  the 
association  owned  or  controlled  by 
persons  other  than  the  subsidiary 
holding  company's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance  shall  be  less  than 
50%  of  the  subsidiary  holding 
company's  total  outstanding  common 
stock. 

(c)  Charters  and  bylaws  for  subsidiary 
holding  companies— {1)  Charters.  The 
charter  of  a  subsidiary  holding  company 
shall  be  in  the  form  set  forth  in  this 
paragraph  (c)(1)  and  may  include  any  of 
the  additional  provisions  permitted 
pursuant  to  paragraph  (c)(2)  of  this 
section.  The  form  of  the  charter  is  as 
follows: 

Federal  MHC  Subsidiary  Holding  Company 
Charter 

Section  1.  Corporate  title.  The  full 
corporate  title  of  the  MHC  subsidiary  holding 
company  is  XXX. 

Section  2.  Domicile.  The  domicile  of  the 
MHC  subsidiary  holding  company  shall  be  in 

the  city  of in  the  state 

of . 

Section  3.  Duration.  The  duration  of  the 
MHC  subsidiary  holding  company  is 
perp>etual. 

Section  4.  Purpose  and  powers.  The 
purpose  of  the  MHC  subsidiary  holding 
company  is  to  pursue  any  or  all  of  the  lawful 
objectives  of  a  federal  mutual  holding 
company  chartered  under  section  10(o)  of  the 
Home  Owners'  Loan  Act,  12  U.S.C.  1467a(o), 
and  to  exercise  all  of  the  express,  implied, 
and  incidental  pwwers  conferred  thereby  and 
by  all  acts  amendatory  thereof  and 
supplemental  thereto,  subject  to  the 
Constitution  and  laws  of  the  United  States  as 
they  are  now  in  effect,  or  as  they  may 
hereafter  be  amended,  and  subject  to  all 
lawful  and  applicable  rules,  regulations,  and 
orders  of  the  Office  of  Thrift  Supervision 
("Office'). 

Section  5.  Capital  stock.  The  total  number 
of  shares  of  all  classes  of  the  capital  stock 
that  the  MHC  subsidiary  holding  company 
has  the  authority  to  issue  is 

,  all  of  which  shall  be 

common  stock  of  par  [or  if  no  par  is  specified 
then  shares  shall  have  a  stated]  value  of 

per  share.  The  shares  may  be 

issued  from  time  to  time  as  authorized  by  the 
board  of  directors  without  the  approval  of  its 
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shareholders,  except  as  otherwise  provided 
in  this  section  5  or  to  the  extent  that  such 
approval  is  required  by  governing  law,  rule, 
or  regulation.  The  consideration  for  the 
issuance  of  the  shares  shall  be  paid  in  full 
before  their  issuance  and  shall  not  be  less 
than  the  par  |or  stated)  value.  Neither 
promissory  notes  nor  future  services  shall 
constitute  payment  or  part  pyaymenf  for  the 
issuance  of  shares  of  the  MHC  subsidiary 
holding  company.  The  consideration  for  the 
shares  shall  be  cash,  tangible  or  intangible 
property  (to  the  extent  direct  investment  in 
such  property  would  be  ptermitted  to  the 
MHC  subsidiary  holding  comfiany),  labor,  or 
services  actually  performed  for  the  MHC 
subsidiary  holding  company,  or  any 
combination  of  the  foregoing.  In  the  absence 
of  actual  fraud  in  the  transaction,  the  value 
of  such  property,  labor,  or  services,  as 
determined  by  the  board  of  directors  of  the 
MHC  subsidiary  holding  company,  shall  be 
conclusive.  Upon  payment  of  such 
consideration,  such  shares  shall  be  deemed 
to  be  fully  paid  and  nonassessable.  In  the 
case  of  a  stock  dividend,  that  part  of  the 
retained  earnings  of  the  MHC  subsidiary 
holding  company  that  is  transferred  to 
common  stock  or  paid-in  capital  accounts 
upon  the  issuance  of  shares  as  a  stock 
dividend  shall  be  deemed  to  be  the 
consideration  for  their  issuance. 

Except  for  shares  issued  in  the  initial 
organization  of  the  MHC  subsidiary  holding 
company,  no  shares  of  capital  stock 
(including  shares  issuable  upon  conversion, 
exchange,  or  exercise  of  other  securities) 
shall  be  issued,  directly  or  indirectly,  to 
officers,  directors,  or  controlling  persons 
(except  for  shares  issued  to  the  parent  mutual 
holding  company)  of  the  MHC  subsidiary 
holding  company  other  than  as  part  of  a 
general  public  offering  or  as  qualifying  shares 
to  a  director,  unless  the  issuance  or  the  plan 
under  which  they  would  be  issued  has  been 
approved  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  a  legal  meeting. 

The  holders  of  the  common  stock  shall 
exclusively  possess  all  voting  power.  Each 
holder  of  shares  of  common  stock  shall  be 
entitled  to  one  vote  for  each  share  held  by 
such  holder,  except  as  to  the  cumulation  of 
votes  for  the  election  of  directors,  unless  the 
charter  provides  that  there  shall  be  no  such 
cumulative  voting.  Subject  to  any  provision 
for  a  liquidation  account,  in  the  event  of  any 
liquidation,  dissolution,  or  winding  up  of  the 
MHC  subsidiary  holding  company,  the 
holders  of  the  common  stock  shall  be 
entitled,  after  payment  or  provision  for 
payment  of  all  debts  and  liabilities  of  the 
MHC  subsidiary  holding  company,  to  receive 
the  remaining  assets  of  the  MHC  subsidiary 
holding  company  available  for  distribution, 
in  cash  or  in  kind.  Each  share  of  common 
stock  shall  have  the  same  relative  rights  as 
and  be  identical  in  all  respects  with  all  the 
other  shares  of  conunon  stock. 

Section  6.  Preemptive  rights.  Holders  of  the 
capital  stock  of  the  MHC  subsidiary  holding 
company  shall  not  be  entitled  to  preemptive 
rights  with  respect  to  any  shares  of  the  MHC 
subsidiary  holding  company  which  may  be 
issued. 

Section  7.  Directors.  The  MHC  subsidiary 
holding  company  shall  be  under  the 


direction  of  a  board  of  directors.  The 
authorized  number  of  directors,  as  stated  in 
the  MHC  subsidiary  holding  company's 
bylaws,  shall  not  be  fewer  than  five  nor  more 
than  fifteen  except  when  a  greater  or  lesser 
number  is  approved  by  the  Director  of  the    . 
Office,  or  his  or  her  delegate. 

Section  8.  Amendment  of  charter.  Except 
as  provided  in  Section  5,  no  amendment, 
addition,  alteration,  change  or  repeal  of  this 
charter  shall  be  made,  unless  such  is 
proposed  by  the  board  of  directors  of  the 
MHC  subsidiary  holding  company,  approved 
by  the  shareholders  by  a  majority  of  the  votes 
eligible  to  be  cast  at  a  legal  meeting,  unless 
a  higher  vote  is  otherwise  required,  and 
approved  or  preapproved  by  the  Office 

Attest:     

Secretary  of  the  Subsidiary  Holding 
Company 

By:  

President  or  Chief  Executive  Officer  of  the 
Subsidiary  Holding  Company 

Attest:    

Secretary  of  the  Office  of  Thrift  Supervision 

By:  

Director  of  the  Office  of  Thrift  Supervision 
Effective  Date: 


(2)  Charter  amendments.  The  rules 
and  regulations  set  forth  in  §  552.4  of 
this  chapter  regarding  charter 
amendments  and  reissuances  of  charters 
(including  delegations  and  filing 
instructions)  shall  be  applicable  to 
subsidiary  holding  companies  to  the 
same  extent  as  if  the  subsidiary  holding 
companies  were  Federal  stock  savings 
associations,  except  that,  with  respect  to 
the  pre-approved  charter  amendments 
set  forth  in  §  552.4  of  this  chapter,  the 
reference  to  home  office  in  §  552.4(b)(2) 
of  this  chapter  shall  be  deemed  to  refer 
to  the  domicile  of  the  subsidiary 
holding  company  and  the  requirements 
of  §  545.95  of  this  chapter  shall  not 
apply  to  subsidiary  holding  companies. 

(3)  By]aws.  The  rules  and  regulations 
set  forth  in  §  552.5  of  this  chapter 
regarding  bylaws  (including  their 
content,  any  amendments  thereto, 
delegations,  and  filing  instructions) 
shall  be  applicable  to  subsidiary  holding 
companies  to  the  same  extent  as  if 
subsidiary  holding  companies  were 
federal  stock  savings  associations.  The 
model  bylaws  for  Federal  stock  savings 
associations  set  forth  in  the  OTS 
Applications  Processing  Handbook  shall 
also  serve  as  the  model  bylaws  for 
subsidiary  holding  companies,  except 
that  the  term  "association"  each  time  it 
appears  therein  shall  be  replaced  with 
the  term  "Subsidiary  Holding 
Company." 

(4)  Annual  reports  and  books  and 
records.  The  rules  and  regulations  set 
forth  in  §§552.10  and  552.11  of  this 
chapter  regarding  annual  reports  to 
stockholders  and  maintaining  books  and 
records  shall  be  applicable  to  subsidiary 


holding  companies  to  the  same  extent  as 
if  subsidiary  holding  companies  were 
federal  stock  savings  associations. 

Dated:  May  16, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director 
IFR  Doc.  97-14616  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  97-ACE-O] 

Proposed  Amendment  of  Class  E 
Airspace;  Spencer,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Spencer, 
Iowa.  Recent  initiation  of  Part  135  air 
carrier  operations  have  occurred  at 
Spencer  Municipal  Airport.  Controlled 
airspace  extending  upward  from  the 
sur&ice  is  needed  to  contain  these 
aircraft  executing  instrument  approach 
procedures.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  July  3, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  ACE-530,  Federal 
Aviation  Administration,  Docket  No. 
97-ACE-9,  601  East  12tb  Street,  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch.  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  MO  64106; 
telephone  (816)  426-3408. 


UMI 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ACE-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  conununications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persotmel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Liquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3481. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Spencer 
Municipal  Airport.  This  proposal  would 
provide  adequate  Class  E  airspace  for 
operators  executing  instrument  fiight 
procedures  at  Spencer  Municipal 


Airport.  Controlled  airspace  extending 
upward  from  the  surface  is  needed  to 
contain  aircraft  executing  the 
instrument  approach  procedures.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area,  continue  to 
operate  under  VFR  to  and  from  the 
airport,  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace 
designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D,  dated  September 
4,  1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warnmt  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART71-   AMFMDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ;  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9d,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgmph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

ACE  lA  E2 — Spencer,  lA  [Amended] 

Spencer  Municipal  Airport,  lA 
(lat  43"09'56  "  N..  long.  95°12'10"  W.) 
Within  a  4.1 -mile  radius  of  the  Spencer 

Municipal  Airport 

***** 

Issued  in  Kansas  City,  MO,  on  May  8, 1997. 
Jack  L.  Skeiton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  97-14657  Filed  6-4-97;  8:45  am] 
WLUNG  CODE  4»10-1»-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  301 
[REG-252487-06] 
RIN  1545-AU90 

Inbound  Grantor  Trusts  With  Foreign 
Grantors 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  implementing 
section  672(f)  of  the  Internal  Revenue 
Code,  as  amended  by  the  Small 
Business  Job  Protection  Act  of  1996, 
which  relates  to  the  application  of  the 
grantor  trust  rules  to  certain  trusts 
established  by  foreign  persons.  The 
proposed  regulations  aJEfect  primarily 
United  States  persons  who  are 
beneficiaries  of  trusts  established  by 
foreign  persons.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  August  4,  1997.  Requests  to 
speak  (with  outlines  of  oral  comments) 
to  be  discussed  at  the  public  hearing 
scheduled  for  August  27,  1997,  at  10 
a.m.  must  be  submitted  by  August  6, 
1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-252487-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
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Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-252487-96). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.  html. 

The  public  hearing  will  be  held  in 
room  3313,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NTW., 
Washington.  DC. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Concerning  §  1.671-2(e),  James  Quinn 
(202)  622-3060;  concerning  the 
remainder  of  these  regulations,  M.  Grace 
Fleeman  (202)  622-3850;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter  (202)  622-7190  (not  toll-free 
numbers). 

SUPP1.EMENTARY  INFORMATION: 

Background 

Section  1904  of  the  Small  Business 
Job  Protection  Act  of  1996  (the  Act), 
Public  Law  104-188,  110  Stat.  1755 
(August  20, 1996),  amended  section 
672(f)  and  certain  other  sections  of  the 
Internal  Revenue  Code  (Code).  The 
amendments  affect  the  application  of 
sections  671  through  679  of  the  Code 
(the  grantor  trust  rules)  to  certain  trusts 
created  by  foreign  persons. 

1.  Prior  Law 

Under  prior  law,  a  grantor  of  a  trust 
generally  was  treated  as  the  owner  of 
any  portion  of  the  trust  over  which  he 
retained  any  of  the  powers  or  interests 
described  in  sections  673  through  677 
without  regard  to  whether  he  was  a 
domestic  or  foreign  person.  A  special 
rule  contained  in  prior  section  672(f) 
generally  provided  that,  if  a  U.S. 
beneficiary  of  a  trust  created  by  a 
foreign  person  transferred  property  to 
the  foreign  person  by  gift,  the  U.S. 
beneficiary  was  treated  as  the  grantor  of 
the  trust  to  the  extent  of  the  transfer. 

Under  the  prior  rules,  if  a  foreign 
person  created  a  trust  with  one  or  more 
U.S.  beneficiaries  that  was  treated  as  a 
grantor  trust  with  the  foreign  person  as 
the  grantor,  a  distribution  of  income 
from  the  trust  to  a  U.S.  beneficiary  was 
treated  as  a  gift  and  was  not  subject  to 
U.S.  income  tax  in  the  hands  of  the 
beneficiary.  See  Rev.  Rul.  69-70  (1969- 
1  C.B.  182).  If  the  income  of  the  trust 
was  not  taxable  to  the  foreign  grantor 
under  section  871  and  also  not  taxable 
to  either  the  grantor  or  the  trust  by 


either  the  grantor's  country  of  residence 
or  another  foreign  country,  the  income 
of  the  trust  was,  thus,  not  subject  to  tax 
by  any  jurisdiction. 

A  special  rule  contained  in  section 
665(c)  provided  generally  that 
intermediaries  or  nominees  interposed 
between  certain  foreign  trusts  and  their 
U.S.  beneficiaries  could  be  disregarded. 
However,  that  rule  applied  only  to  trusts 
created  by  U.S.  persons. 

2.  Overview  of  Changes 

The  changes  made  by  section  1904  of 
the  Act  are  designed  to  ensure  that  U.S. 
persons  who  benefit  from  offshore  trusts 
created  by  foreign  persons  (inbound 
trusts)  pay  an  appropriate  amount  of 
U.S.  tax.  Generally,  the  grantor  trust 
rules  now  cause  a  person  to  be  treated 
as  the  owner  of  a  trust  only  to  the  extent 
such  application  results,  directly  or 
indirectly,  in  an  amount  being  currently 
taken  into  account  in  computing  the 
income  of  a  U.S.  citizen  or  resident  or 
a  domestic  corporation.  Exceptions  are 
provided  for  certain  revocable  trusts,  for 
trusts  from  which  the  only  amounts 
distributable  during  the  lifetime  of  the 
grantor  are  to  the  grantor  or  the  grantor's 
spouse,  and  for  certain  compensatory 
trusts.  There  also  are  grandfather  rules 
for  certain  trusts  that  were  in  existence 
on  September  19, 1995. 

As  a  result  of  the  changes,  many 
inbound  trusts  that  were  grantor  trusts 
under  prior  law  are  now  nongrantor 
trusts.  Distributions  of  trust  income  to 
the  U.S.  beneficiaries  of  such  trusts  are 
now  taxable  to  U.S.  beneficiaries  and 
may  be  subject  to  an  interest  charge  on 
accumulation  distributions. 

Section  1904  of  the  Act  also  includes 
some  special  rules.  Section  643(h), 
which  replaces  former  section  665(c), 
treats  any  amount  paid  to  a  U.S.  person 
that  is  derived  directly  or  indirectly 
from  a  foreign  trust  of  which  the  payor 
is  not  the  grantor  as  if  the  amount  is 
paid  by  the  foreign  trust  directly  to  the 
U.S.  person.  Section  672(f)(4)  allows  the 
IRS  to  recharacterize  a  purported  gift  or 
bequest  from  a  partnership  or  foreign 
corporation  when  necessary  to  prevent 
the  avoidance  of  the  purpose  of  section 
672(f).  Section  672(f)(5),  which  is  an 
expansion  of  prior  section  672(f), 
generally  provides  that  if  a  U.S. 
Ijeneficiary  of  a  trust  created  by  a 
foreign  person  transfers  property  to  the 
foreign  person,  the  U.S.  beneficiary  is 
treated  as  the  grantor  of  the  trust  to  the 
extent  of  the  transfer. 


Explanation  of  Provisions 

I.  Section  1.643(h)-J:  Distributions  by 
Certain  Foreign  Trusts  Through 
Intermediaries 

The  proposed  regulations  describe  the 
circumstances  under  which  an  amount 
of  property  that  is  derived,  directly  or 
indirectly,  by  a  U.S.  person  from  a 
foreign  trust  through  an  intermediary 
will  be  deemed  to  have  been  paid 
directly  by  the  foreign  trust  to  the  U.S. 
person.  This  rule  does  not  apply  if  the 
intermediary  is  the  grantor  of  the 
portion  of  the  trust  from  which  the 
amount  is  distributed.  The  amount  will 
be  deemed  to  have  been  paid  directly  by 
the  foreign  trust  if  any  one  of  the 
following  conditions  is  satisfied:  (1)  The 
intermediary  is  related  (as  defined  in 
the  regulations)  to  either  the  U.S.  person 
or  the  foreign  trust  and  the  intermediary 
transfers  to  the  U.S.  person  either 
property  that  the  intermediary  received 
from  the  trust  or  proceeds  from  the 
property  that  the  intermediary  received 
from  the  trust;  (2)  the  intermediary 
would  not  have  transferred  the  property 
to  the  U.S.  person  (or  would  not  have 
transferred  the  property  on  substantially 
the  same  terms)  but  for  the  fact  the 
intermediary  received  property  from  the 
foreign  trust;  or  (3)  the  intermediary 
received  the  property  from  the  foreign 
trust  pursuant  to  a  plan  one  of  the 
principal  purposes  of  which  was  the 
avoidance  of  U.S.  tax. 

The  proposed  regulations  describe  the 
effect  of  disregarding  the  intermediary. 
If  the  intermediary  is  an  agent  of  either 
the  foreign  trust  or  the  U.S.  person 
under  generally  applicable  agency 
principles  (under  the  standards  set  forth 
in  Commissioner  v.  Bollinger,  485  U.S. 
340  (1988)),  the  amount  is  treated  as 
paid  by  the  foreign  trust  to  the  U.S. 
person  in  the  year  it  would  be  so  treated 
under  the  general  principles.  Thus,  if 
the  intermediary  is  an  agent  of  the 
foreign  trust,  the  amount  is  treated  as 
paid  to  the  U.S.  person  in  the  year  it  is 
paid  by  the  intermediary  to  the  U.S. 
person.  If,  however,  the  intermediary  is 
an  agent  of  the  U.S.  person,  the  amount 
is  treated  as  paid  to  the  U.S.  person  in 
the  year  it  is  paid  by  the  foreign  trust 
to  the  intermediary. 

If  the  intermediary  is  not  an  agent  of 
either  the  foreign  trust  or  the  U.S. 
person  under  generally  applicable 
agency  principles,  the  intermediary 
generally  will  be  treated  as  an  agent  of 
the  foreign  trust,  and  the  amount  will  be 
treated  as  paid  by  the  foreign  trust  to  the 
U.S.  person  in  the  year  the  amount  is 
paid  by  the  intermediary  to  the  U.S. 
person.  However,  the  district  director 
may  determine,  based  on  all  the  relevant 
facts  and  circiunstances,  that  the 
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intermediary  should  be  treated  as  the 
agent  of  the  U.S.  person. 

The  regulations  provide  a  de  minimis 
rule  for  distributions  that  do  not  exceed 
in  the  aggregate  $10,000. 

2.  Section  1.671-2(e):  Definition  of 
Grantor 
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The  proposed  regulations  provide  a 
definition  of  grantor  that  applies  for 
purposes  of  the  grantor  trust  rules 
generally.  A  grantor  is  any  individual, 
corporation,  or  other  person  to  the 
extent  such  person  (i)  creates  a  trust  or 
(ii)  directly  or  indirectly  makes  a 
gratuitous  transfer  to  a  trust.  For 
purposes  of  the  proposed  regulations,  a 
gratuitous  transfer  is  any  transfer  other 
than  a  transfer  for  fair  market  value,  or 
a  corporate  or  partnership  distribution. 
Treasury  and  the  IRS  request  comments 
regarding  the  appropriate  scope  of 
gratuitous  transfers. 

A  grantor  includes  a  person  who 
acquires  an  interest  in  a  trust  in  a 
nongratuitous  transfer  from  a  person 
who  is  a  grantor  of  the  trust.  A  grantor 
also  includes  an  investor  who  acquires 
an  interest  in  a  fixed  investment  trust 
from  a  person  who  had  acquired  his 
interest  through  a  direct  investment  in 
the  trust.  Treasury  and  the  IRS  request 
comments  on  the  appropriate  scope  of 
these  rules  as  they  affect  fixed 
investment  trusts. 

If  a  person  creates  or  funds  any 
portion  of  a  trust  primarily  as  an 
accommodation  for  another  person,  the 
other  person  will  be  treated  as  a  grantor 
with  respect  to  such  portion  of  the  trust. 
See,  e.g..  Stem  v.  Commissioner,  77  T.C. 
614  (1981),  rev'd  on  other  grounds,  747 
F.2d  555  (9th  Cir.  1984). 

These  regulations  are  not  intended  to 
change  the  result  of  existing  law  with 
respect  to  trusts  used  for  business 
purposes.  See  §  301.7701-4(e) 
(environmental  remediation  trusts);  Rev. 
Rul.  87-127.  1987-2  C.B.  156  (pre-need 
funeral  trusts);  Rev.  Proc.  92-64, 1992- 
2  C.B.  422  (rabbi  trusts).  Treasury  and 
the  IRS  request  comments  on  the 
application  of  these  new  rules  to  trusts 
used  for  business  purposes. 

A  grantor  of  a  trust  may  or  may  not 
be  treated  as  an  owmer  of  the  trust  under 
sections  671  through  677  and  679.  A 
person  other  than  a  grantor  of  a  trust 
may  be  treated  as  an  owner  of  the  trust 
under  section  678. 

3.  Section  1.672(f)-J:  Foreign  Persons 
Not  Treated  as  Owners 

The  proposed  regulations  prescribe  a 
two-step  analysis  for  implementing  the 
general  rule  of  section  672(f).  First,  the 
grantor  trust  rules  other  than  section 
672(f)  (the  basic  grantor  trust  rules)  are 
applied  to  determine  the  worldwide 


amount  and  the  U.S.  amoimt.  Then,  the 
trust  is  treated  as  partially  or  wholly 
owned  by  a  foreign  person  based  on  an 
annual  year-end  comparison  of  the 
worldwide  amount  and  the  U.S. 
amount. 

The  worldwide  amount  is  defined  as 
the  net  amount  of  income,  gains, 
deductions,  and  losses  that  would  be 
taken  into  account  for  the  current  year 
under  the  basic  grantor  trust  rules  in 
computing  the  worldwide  taxable 
Income  of  any  person,  whether  or  not 
such  person  is  a  U.S.  taxpayer  (as 
defined  in  the  regulation).  The 
worldwide  amount  is  determined  in 
accordance  with  U.S.  principles  of 
income  taxation,  and  includes  amoimts 
that  would  be  attributable  to  foreign 
persons,  without  regard  to  whether  such 
amounts  are  subject  to  U.S.  income 
taxation. 

The  U.S.  amount  is  defined  as  the  net 
amount  of  income,  gains,  deductions, 
and  losses  that  would  be  taken  into 
account  for  the  current  year  under  the 
basic  grantor  trust  rules  (directly  or 
through  one  or  more  entities)  in 
computing  the  taxable  income  of  a  U.S. 
taxpayer.  The  U.S.  amount  includes 
amounts  such  as  interest  on  state  or 
local  bonds  that  are  not  includible  in 
gross  income. 

A  U.S.  taxpayer  is  defined  as  any 
person  who  is  a  U.S.  citizen,  a  resident 
alien  individual,  a  domestic 
corporation,  a  U.S.  person  who  is 
treated  as  the  owner  of  a  trust  under 
section  679.  or  a  domestic  trust  to  the 
extent  such  trust  actually  pays  U.S.  tax 
with  respect  to  the  income,  gains, 
deductions,  and  losses. 

If  the  worldwide  amount  and  the  U.S. 
amount  are  the  same,  the  basic  grantor 
trust  rules  continue  to  apply  without  the 
limitation  of  section  672(f).  If  the 
worldwide  amount  is  greater  than  the 
U.S.  amount,  section  672(f)  prevents  the 
basic  grantor  trust  rules  from  treating  a 
person  as  the  owner  of  that  portion  of 
the  trust  attributable  to  the  excess  of  the 
worldwide  amount  over  the  U.S. 
amount. 

4.  Section  1.672(f)-2:  Trusts  Created  by 
Certain  Foreign  Corporations 

Section  672(0(3)  provides  in  part  that, 
except  as  otherwise  provided  in 
regulations,  a  controlled  foreign 
corporation  (CFC)  shall  be  treated  as  a 
domestic  corporation  for  purposes  of 
section  672(f)(1).  Under  the  proposed 
regulations,  a  CFC  that  creates  and 
funds  a  trust  will  be  treated  as  a 
domestic  corporation  to  the  extent  that, 
if  the  basic  grantor  trust  rules  were 
applied,  income  earned  by  the  trust  for 
the  taxable  year  would  be  subpart  F 
income  to  the  CFC  that  would  be 


currently  taken  into  account  in 
computing  the  gross  income  of  a  U.S. 
citizen  or  resident  or  a  domestic 
corporation.  However,  the  CFC  will  not 
be  treated  as  a  domestic  corporation  to 
the  extent  the  income  of  the  trust  would 
not  be  subpart  F  income  or  to  the  extent 
it  would  be  subpart  F  income  but  would 
not  be  taken  into  account  in  computing 
the  gross  income  of  a  U.S.  citizen  or 
resident  or  a  domestic  corporation  (e.g., 
the  CFC  had  no  overall  earnings  and 
profits). 

The  proposed  regulations  include 
similar  rules  for  trusts  created  by 
passive  foreign  investment  companies 
(FFICs)  or  foreign  personal  holding 
companies. 

Section  672(f)(3)  also  provides  that 
the  general  rule  of  section  672(f)(1)  shall 
not  apply  for  purposes  of  section  1296. 
The  proposed  regulations  implement 
this  rule  by  providing  that,  for  purposes 
of  determining  whether  a  foreign 
corporation  is  a  PFIC,  the  grantor  trust 
rules  shall  be  applied  as  if  section  672(f) 
had  not  come  into  effect.  Consequently, 
a  foreign  corporation  cannot  avoid  PFIC 
status  by  transferring  passive  assets  to  a 
trust  that  would  be  treated  as  a 
nongrantor  trust  if  section  672(f)  were 
applied. 

5.  Section  1.672(f)-3:  Exceptions  to 
General  Rule 

A.  Certain  Revocable  Trusts 

The  proposed  regulations  provide  that 
the  general  rule  of  §  1.672(f)-l  does  not 
apply  to  any  portion  of  a  trust  if  the 
power  to  revest  in  the  grantor  title  to 
such  portion  is  exercisable  solely  by  the 
grantor  without  the  approval  or  consent 
of  any  other  person.  If  the  grantor  can 
exercise  the  power  only  with  the 
approval  of  a  related  or  subordinate 
party  who  is  subservient  to  the  grantor, 
such  power  will  be  treated  as 
exercisable  solely  by  the  grantor. 

The  exception  will  not  apply  unless 
the  power  to  revest  is  exercisable  for  a 
period  or  periods  aggregating  183  days 
or  more  during  the  taxable  year  of  the 
trust.  This  rule  is  intended  to  provide  a 
bright  line  rule  for  the  benefit  of  both 
taxpayers  and  IRS  examiners  that 
addresses  potentially  abusive  situations 
in  which  a  power  to  revest  is  so  limited 
that  it  is  not  likely  to  be  exercised.  The 
183  days  need  not  be  consecutive;  thus, 
a  power  to  revest  that  is  exercisable 
each  year  from  January  1  through  May 
31  and  again  from  September  1  through 
December  31  would  be  eligible  for  the 
exception. 

Consistent  with  the  statute,  the 
proposed  regulations  provide  a 
grandfather  rule  for  a  trust  that  was 
treated  as  owned  by  the  grantor  under 
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section  676  on  September  19.  1995.  As 
long  as  such  a  trust  would  continue  to 
be  so  treated  under  the  basic  grantor 
trust  rules,  the  trust  will  be  exempt  from 
the  general  rule  of  section  672(fl,  except 
with  respect  to  any  portion  of  the  trust 
attributable  to  transfers  to  the  trust  after 
September  19.  1995.  Under  the 
proposed  regulations,  separate 
accounting  is  required  for  amounts 
transferred  to  the  trust  after  September 
19.  1995,  together  with  all  income  and 
gains  thereof,  as  well  as  losses  and 
distributions  therefrom. 

B.  Certain  Other  Trusts 

The  proposed  regulations  provide  that 
the  general  rule  does  not  apply  to  any 
trust  (or  portion  of  a  trust)  if  the  only 
amounts  distributable  (whether  income 
or  corpus)  from  such  trust  (or  portion  of 
a  trust)  during  the  lifetime  of  the  grantor 
are  amounts  distributable  to  the  grantor 
or  the  grantor's  spouse.  For  this 
purpose,  payments  of  reasonable 
nongratuitous  amounts,  such  as 
reasonable  administrative  expenses,  are 
not  considered  to  be  amounts 
distributable  from  the  trust. 

The  proposed  regulations  clarify  that 
amounts  distributable  in  discharge  of  a 
legal  obligation  of  the  grantor  or  the 
grantor's  spouse  will  generally  be 
treated  as  amounts  distributable  to  the 
grantor  or  the  grantor's  spouse.  Thus,  it 
is  expected  that  a  reinsurance  trust  that 
would  have  been  a  grantor  trust  under 
prior  law  generally  will  continue  to  be 
a  grantor  trust.  (No  inference  is  intended 
as  to  whether  a  reinsurance  trust 
constitutes  a  trust  under  regulation 
§  301.7701-4.)  However,  a  legal 
obligation  will  not  include  an  obligation 
to  a  person  who  is  related  (as  defined  in 
the  regulations)  to  the  grantor  or  the 
grantor's  spouse,  unless  the  obligation 
was  entered  into  for  adequate  and  full 
consideration  in  money  or  money's 
worth.  Trusts  from  which  distributions 
are  taxable  as  compensation  for  services 
rendered  generally  will  be  covered  by 
the  exception  for  compensatory  trusts, 
described  below. 

Amounts  distributable  to  support  a 
family  member  will  be  treated  as 
amounts  distributable  to  the  grantor  or 
the  grantor's  spouse  only  if  certain 
requirements  are  satisfied.  Although 
different  jurisdictions  have  different 
requirements  for  support  obligations, 
administrative  simplicity  is  served  by 
providing  one  uniform  rule  on  this 
point.  Under  the  proposed  regulations, 
the  family  member  must  be  an 
individual  who  would  be  treated  as  a 
dependent  of  the  grantor  or  the  grantor's 
spouse  under  sections  152(a)(1)  through 
(8),  without  regard  to  the  requirement 
that  half  of  the  individual's  support  be 


received  from  the  grantor  or  the 
grantor's  spouse.  In  addition,  the  family 
member  must  be  either  permanently  and 
totally  disabled  (within  the  meaning  of 
section  22(e)(3))  or,  in  the  case  of  a  son, 
daughter,  stepson,  or  stepdaughter,  less 
than  24  years  old. 

Consistent  with  the  statute,  the 
proposed  regulations  provide  a 
grandfather  rule  for  a  trust  that  was 
treated  as  owned  by  the  grantor  under 
section  677  (other  than  subsection  (a)(3) 
thereof)  on  September  19,  1995.  As  long 
as  such  a  trust  would  continue  to  be  so 
treated  under  the  basic  grantor  trust 
rules,  the  trust  will  be  exempt  from  the 
general  rule,  except  with  respect  to  any 
portion  of  the  trust  attributable  to 
transfers  to  the  trust  after  September  19, 
1995.  Under  the  proposed  regulations, 
separate  accounting  is  required  for 
amounts  transferred  to  the  trust  after 
September  19,  1995,  together  with  all 
income  and  gains  thereof,  as  well  as 
losses  and  distributions  therefrom. 

C.  Compensatory  Trusts 

The  proposed  regulations  implement 
section  672(fl(2)(B),  which  provides 
that,  except  as  provided  in  regulations, 
the  general  rule  shall  not  apply  to  any 
portion  of  a  trust  from  which 
distributions  are  taxable  as 
compensation  for  services  rendered. 
Tracking  the  language  of  the  statute,  the 
proposed  regulations  list  categories  of 
trusts  that  constitute  compensatory 
trusts,  without  regard  to  whether  they 
could  be  treated  as  grantor  trusts  under 
the  basic  grantor  trust  rules.  This  list  is 
intended  to  be  an  exclusive  list. 
However,  the  proposed  regulations  also 
provide  that  additional  categories  of 
compensatory  trusts  may  be  designated 
later  in  guidance  published  in  the 
Internal  Revenue  Bulletin. 

The  following  categories  of  trusts  are 
classifled  as  compensatory  trusts:  (i) 
qualified  trusts  described  in  section 
401(a),  (ii)  trusts  described  in  section 
457(g),  (iii)  nonexempt  employees' 
trusts  described  in  section  402(b),  (iv) 
individual  retirement  account  (IRA) 
trusts  that  are  either  simplified 
employee  pensions  described  in  section 
408(k)  or  simple  retirement  accounts 
described  in  section  408(p),  (v)  IRA 
trusts  to  which  the  only  contributions 
are  rollover  contributions  listed  in 
section  408(a)(1),  (vi)  certain  so-called 
rabbi  trusts  (see  Rev.  Proc.  92-64  (1992- 
2  C.B.  422)).  and  (vii)  trusts  that  are 
welfare  benefit  funds  described  in 
section  419(e)  (without  regard  to 
whether  they  provide  taxable  benefits). 

The  IRS  ana  Treasury  contemplate 
that  the  nonexempt  employees'  trusts 
listed  in  category  (iii)  above  will  be 
treated  as  grantor  trusts  only  to  the 


extent  provided  in  proposed  regulations 
§  1.671-l(g)  and  §  1.671-l(h).  which 
were  published  in  the  Federal  Register 
(61  PR  50778)  on  September  27.  1996. 

IRAs  that  are  excluded  from  the  list  of 
compensatory  trusts  because  they  are 
funded  by  individuals,  rather  than 
employers,  are  expected  to  be  covered 
by  one  or  both  of  the  exceptions  for 
revocable  trusts  or  for  trusts  from  which 
the  only  amounts  distributable  during 
the  lifetime  of  the  grantor  are  to  the 
grantor  or  the  grantor's  spouse. 

6.  Section  1.672(f)-4:  Recharacterization 
of  Purported  Gifts 

The  proposed  regulations  implement 
the  purported  gift  rule  of  section 
672(f)(4),  which  was  enacted  as  a 
backstop  to  section  672(f).  See  Staff  of 
the  Joint  Committee  on  Taxation,  104th 
Cong.,  2nd  Sess.,  General  Explanation  of 
the  Tax  Legislation  Enacted  in  the  104th 
Congress,  at  271  (1996).  The  purported 
gift  rule  prevents  taxpayers  from 
avoiding  the  general  rule  of  section 
672(f)  by  using  a  partnership  or  a 
foreign  corporation  as  a  substitute  for  a 
trust. 

As  a  general  rule,  if  a  U.S.  donee 
receives  a  purported  gift  or  bequest 
directly  or  indirectly  from  a  partnership, 
the  purported  gift  or  bequest  must  be 
included  in  the  U.S.  donee's  income  as 
ordinary  income.  If  a  U.S.  donee 
receives  a  purported  gift  or  bequest 
directly  or  indirectly  from  a  foreign 
corporation,  the  purported  gift  or 
bequest  generally  must  be  included  in 
the  U.S.  donee's  gross  income  as  a 
distribution  from  the  foreign 
corporation.  In  the  latter  case,  the  U.S. 
donee  will  not  be  treated  as  having  basis 
in  the  foreign  corporation,  and  the  U.S. 
donee  will  be  treated  as  having  a 
holding  period  in  the  foreign 
corporation  equal  to  the  average  holding 
period  (using  a  weighted  average)  of  the 
actual  interest  holders. 

However,  the  gift  or  bequest  will  not 
be  recharacterized  if  the  donee  can 
establish  that  a  U.S.  citizen  or  resident 
alien  who  directly  or  indirectly  holds  an 
interest  in  the  partnership  or  foreign 
corporation  treated  the  purported  gift  as 
a  distribution  from  the  partnership  or 
foreign  corporation  and  a  subsequent 
gift  to  the  donee.  There  also  is  an 
exception  for  charitable  contributions  to 
donees  described  in  section  170(c). 

The  proposed  regulations  provide 
rules  for  gratuitous  transfers  to  U.S. 
donees  from  trusts  created  by 
partnerships  or  foreign  corporations.  As 
a  result,  a  partnership  or  foreign 
corporation  cannot  avoid  the  purported 
gift  rule  by  creating  a  nongrantor  trust 
that  makes  an  immediate  nontaxable 
distribution  of  trust  corpus  to  a  U.S. 
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donee.  Under  the  proposed  regulations, 
if  the  partnership  or  foreign  corporation 
is  not  treated  under  the  grantor  trust 
rules  as  the  owner  of  the  portion  of  the 
trust  from  which  property  is  distributed 
to  a  U.S.  donee  in  a  gratuitous  transfer, 
the  distribution  will  be  characterized  as 
a  distribution  from  the  partnership  or 
foreign  corporation  if  such 
characterization  results  in  a  higher  U.S. 
tax  liability. 

Notwithstanding  any  other  provision, 
the  proposed  regulations  provide  that 
the  district  director  may  recharacterize 
a  transfer  that  is  subject  to  the  rules  of 
section  672(0(4)  to  prevent  the 
avoidance  of  U.S.  tax  or  clearly  to  reflect 
income.  For  example,  the  district 
director  may  determine,  based  upon  the 
facts  and  circumstances,  that  a 
distribution  from  a  partnership  or 
foreign  corporation  is  more  properly 
treated  as  a  distribution  from  a  trust. 

The  proposed  regulations  provide  a 
de  minimis  rule  for  purported  gifts  or 
bequests  that  do  not  exceed  in  the 
aggregate  $10,000. 

7.  Section  1.672(f)-5:  Special  Rules 

A.  Transfers  by  Certain  Beneficiaries  to 
Foreign  Settlor 

The  proposed  regulations  provide  that 
if,  but  for  section  672(f)(5),  a  foreign 
person  would  be  treated  as  the  owner  of 
any  portion  of  a  trust,  any  U.S. 
beneficiary  of  the  trust  will  be  treated  as 
the  owner  of  a  portion  of  the  trust  to  the 
extent  the  U.S.  beneficiary  directly  or 
indirectly  made  transfers  of  property  to 
such  foreign  person  in  excess  of 
transfers  to  the  U.S.  beneficiary  from  the 
foreign  person.  (Such  a  transfer  may 
also  constitute  an  indirect  transfer  from 
a  U.S.  person  to  a  foreign  trust  for 
purposes  of  section  679.)  The  U.S. 
beneficiary  need  not  have  been  a  U.S. 
person  at  the  time  of  the  transfer. 

The  proposed  regulations  do  not 
specify  a  time  period  within  which  a 
transfer  must  have  been  made  to  trigger 
this  rule.  However,  they  do  provide  that 
the  rule  will  not  apply  to  the  extent  the 
U.S.  beneficiary  can  demonstrate  that 
the  transfer  was  wholly  unrelated  to  any 
transaction  involving  the  trust.  In 
addition,  consistent  with  the  statute,  the 
proposed  regulations  provide  that  a 
transfer  of  property  does  not  include 
either  a  nongratuitous  transfer  or  a  gift 
that  would  be  excluded  fixDm  taxable 
gifts  under  section  2503(b). 

B.  Different  Taxable  Years 

The  proposed  regulations  provide  that 
if  a  person  has  a  different  taxable  year 
from  the  taxable  year  of  the  trust,  an 
amount  is  currently  taken  mto  account 
in  computing  the  income  of  such  person 


for  purposes  of  the  general  rule  if  the 
amount  is  taken  into  account  for  the 
taxable  year  of  such  person  that 
includes  the  last  day  of  the  taxable  year 
of  the  trust. 

C.  Entity  Characterization 

The  proposed  regulations  provide  that 
entities  generally  will  be  characterized 
under  U.S.  income  tax  principles.  See 
reguladons  §§301.7701-1  through 
301.7701-4.  However,  an  entity  having 
a  single  owner  could  avoid  the 
piu-ported  gift  rule  if  it  could  elect  to  be 
disregarded  as  a  separate  entity,  because 
the  purported  gift  or  bequest  would  then 
be  received  from  the  owner  of  the  entity, 
rather  than  irom  the  entity  itself. 
Therefore,  the  proposed  regulations 
provide  that,  for  purposes  of  section 
672(f)(4),  a  wholly  owned  business 
entity  must  be  treated  as  a  corporation, 
separate  from  its  single  owner. 

8.  Section  301.7701-2(c)(2)(iii):  Special 
Rule  for  Business  Entities  That  Make 
Purported  Gifts 

As  explained  above,  an  entity  having 
a  single  owner  could  avoid  the 
purported  gift  rule  if  it  elected  to  be 
disregarded  as  a  separate  entity  under 
the  existing  entity  classification 
regulations.  Therefore,  the  proposed 
regulations  add  a  new  sentence  to  the 
existing  regulations  to  provide  that,  for 
purposes  of  section  672(f)(4),  a  wholly 
owned  business  entity  must  be  treated 
as  a  corporation,  separate  from  its 
owner. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collecdon  of 
information  on  small  entities,  the 
Regulatory  FlexibUity  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  die  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regidations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 


A  public  hearing  has  been  scheduled 
for  August  27,  1997,  at  10  a.m.,  in  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  1 5  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  August  4,  1997, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (preferably  a  signed 
original  and  eight  (8)  copies)  by  August 
6,  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  M.  Grace  Fleeman  of  the 
Office  of  Associate  Chief  Counsel 
(IntemaUonal).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

Lint  of  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  ncome  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adcUng  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.643(h)-l  also  issued  under  26 
U.S.C.  643(a)(7). 

Section  1.671-2(e)  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6). 

Section  1.672(f)-l  also  issued  under  26 
U.S.C  643(a)(7)  and  672(0(6). 

Section  1.672(f)-2  also  issued  under  26 
U.S.C.  643(a)(7),  72(0  (3)  and  (6). 

Section  1.672(0-3  also  issued  under  26 
U.S.C  643(a)(7),  72(0  (2)  and  (6). 
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Section  1.672(0-4  also  issued  under  26 
U.S.C.  643(a)(7),  72(0(4)  and  (6). 

Section  1.672(0-5  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6).  *   *   * 

Par.  2.  Section  1.643(h)-l  is  added  to 
read  as  follows: 

§  1 .643(h)-1     Distributions  by  certain 
foreign  trusts  through  intermediaries. 

(a)  In  general.  For  purposes  of 
sections  641  through  683,  any  amount  of 
property  that  is  derived,  directly  or 
indirectly,  by  a  United  States  person 
from  a  foreign  trust  through  another 
person  (an  intermediary)  shall  be 
deemed  to  have  been  paid  directly  by 
the  foreign  trust  to  the  United  States 
person  if  any  one  of  the  following 
conditions  is  satisfied — 

(1)  The  intermediary  is  related  (within 
the  meaning  of  paragraph  (e)  of  this 
section)  to  either  the  United  States 
person  or  the  foreign  trust  and  the 
intermediary  transfers  to  the  United 
States  person  either  property  that  the 
intermediary  received  from  the  foreign 
trust  or  proceeds  from  the  property  that 
the  intermediary  received  from  the 
foreign  trust; 

(2)  The  intermediary  would  not  have 
transferred  the  property  to  the  United 
States  person  (or  would  not  have 
transferred  the  property  to  the  United 
States  person  on  substantially  the  same 
terms)  but  for  the  fact  that  the 
intermediary  received  property  from  the 
foreign  trust;  or 

(3)  The  intermediary  received  the 
property  from  the  foreign  trust  pursuant 
to  a  plan  one  of  the  principal  purposes 
of  which  was  the  avoidance  of  U.S.  tax. 

(b)  Exception  for  grantor  as 
intermediary.  Paragraph  (a)  of  this 
section  shall  not  apply  if  the 
intermediary  is  the  grantor  of  the 
portion  of  the  trust  from  which  the 
amount  is  derived.  For  the  definition  of 
grantor,  see  §  1.671-2(e). 

(c)  Effect  of  disregarding 
intermediary.  If  an  amount  is  treated  as 
paid  directly  by  the  foreign  trust  to  a 
United  States  person  pursuant  to  this 
section,  one  of  the  following  rules  shall 
apply: 

(1)  Intermediary  is  agent  under 
general  principles.  If  the  intermediary  is 
an  agent  of  the  foreign  trust  or  the 
United  States  person  under  generally 
applicable  agency  principles,  the 
payment  shall  be  treated  as  paid  by  the 
foreign  trust  to  the  United  States  person 
in  the  year  it  would  be  so  treated  under 
such  principles.  Thus,  if  the 
intermediary  is  an  agent  of  the  foreign 
trust,  the  payment  shall  be  treated  as 
paid  to  the  United  States  person  in  the 
year  the  amount  is  paid  by  the 
intermediary  to  the  United  States 
person.  If,  however,  the  intermediary  is 


an  agent  of  the  United  States  person,  the 
payment  shall  be  treated  as  paid  to  the 
United  States  person  in  the  year  the 
amount  is  paid  by  the  foreign  trust  to 
the  intermediary. 

(2)  Intermediary  is  not  agent  under 
general  principles — (i)  Agent  of  foreign 
trust.  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  if  the 
intermediary  is  not  an  agent  of  the 
foreign  trust  or  the  United  States  person 
under  generally  applicable  agency 
principles — 

(A)  The  intermediary  shall  be  treated 
as  an  agent  of  the  foreign  trust;  and 

(B)  Tne  payment  shall  be  treated  as 
paid  by  the  foreign  trust  to  the  United 
States  person  in  the  year  the  amount  is 
paid  by  the  intermediary  to  the  United 
States  person. 

(ii)  Agent  of  United  States  person.  The 
district  director  may  determine,  based 
on  all  the  relevant  facts  and 
circumstances,  that  the  intermediary 
should  be  treated  as  the  agent  of  the 
United  States  person.  If  the 
intermediary  is  treated  as  the  agent  of 
the  United  States  person  pursuant  to 
this  paragraph  (c)(2)(ii),  the  payment 
shall  be  treated  as  paid  to  the  United 
States  person  in  the  year  the 
intermediary  receives  the  payment  from 
the  foreign  trust. 

(d)  De  minimis  exception.  This 
section  shall  not  apply  if,  during  the 
taxable  year  of  the  United  States  person, 
the  aggregate  amount  that  is»transferred 
to  such  person  from  all  foreign  trusts 
through  one  or  more  intermediaries 
does  not  exceed  $10,000. 

(e)  Related  parties.  For  purposes  of 
this  section,  an  intermediary  shall  be 
treated  as  related  to  a  United  States 
person  or  foreign  trust  if  the 
intermediary  and  the  United  States 
person  or  foreign  trust  are  related  within 
the  meaning  of  section  643(i)(2)(B),  with 
the  following  modifications: 

(1)  For  purposes  of  applying  section 
267  (other  than  section  267(f))  and 
section  707(b)(1),  "at  least  10  percent" 
shall  be  substituted  for  "more  than  50 
percent"  each  place  it  appears; 

(2)  The  principles  of  section 
267(b)(10),  substituting  "at  least  10 
percent"  for  "more  than  50  percent," 
shall  apply  to  determine  whether  two 
corporations  are  related;  and 

(3)  The  principles  applicable  to  trusts 
shall  apply  to  determine  whether  an 
estate  is  related  to  another  person. 

(f)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  In 
each  example,  FT  is  an  irrevocable 
foreign  trust  that  is  not  treated  as  owned 
by  any  other  person.  The  examples 
follow: 

Example  1.  Related  intermediary.  I,  a 
nonresident  alien  who  is  not  the  grantor  of 


FT.  receives  a  distribution  of  stock  from  FT 
in  the  year  2001.  In  the  year  2002. 1  sells  the 
stock  to  an  unrelated  party  for  its  fair  market 
value  of  lOOX  and  gives  the  lOOX  to  his 
daughter.  B.  who  is  a  U.S.  resident.  I  is  not 
an  agent  of  either  FT  or  B  under  generally 
applicable  agency  principles.  Under 
paragraphs  (a)(1)  and  (c)(2)(i)  of  this  section. 
FT  is  deemed  to  have  distributed  lOOX 
directly  to  B  in  the  year  2002. 

Example  2.  "But  for"  condition.  I.  a  foreign 
bank  that  is  unrelated  to  any  of  the  parties 
in  these  transactions,  received  a  deposit  of 
500X  from  FT  in  the  year  2001.  In  the  year 
2002. 1  transfers  400X  to  B.  a  United  States 
person,  in  a  transfer  that  it  would  not  have 
made  but  for  the  fact  that  I  had  received  500X 
from  FT.  I  is  not  an  agent  of  either  FT  or  B 
under  generally  applicable  agency  principles. 
Under  paragraphs  {a)(2)  and  (c)(2)(i)  of  this 
section.  FT  is  deemed  to  have  distributed 
400X  directly  to  B  in  the  year  2002. 

Example  3.  Tax  avoidance  purpose.  FT 
was  created  in  1980  by  A,  a  nonresident 
alien.  In  the  year  2001.  FT's  trustee,  T. 
determines  that  lOOOX  of  accumulated 
income  should  be  distributed  to  A's  U.S. 
granddaughter,  B.  Pursuant  to  a  plan  with  a 
principal  purpose  of  avoiding  the  interest 
charge  that  would  be  imposed  by  section  668, 
T  causes  FT  to  distribute  lOOOX  to  I,  an 
unrelated  foreign  pterson.  I  subsequently 
transfers  lOOOX  to  B  in  the  year  2001.  Under 
paragraph  (a)(3)  of  this  section,  B  is  deemed 
lo  have  received  an  accumulation 
distribution  from  FT  in  the  year  2001. 

Example  4.  Amount  not  derived  from 
foreign  trust.  W  and  her  husband,  H,  are  both 
nonresident  aliens.  W's  son,  S.  is  a  U.S. 
resident.  W  receives  annual  income  of  5000X 
from  her  own  investments.  Several  years  ago. 
H  created  and  funded  FT  using  his  separate 
property.  At  the  beginning  of  the  year  2001, 
W  receives  a  distribution  of  lOOX  from  FT. 
There  is  no  plan  with  a  principal  purpose  of 
avoiding  U.S.  tax.  At  the  end  of  the  year 
2001,  W  gives  lOOX  of  her  investment 
income  to  S.  None  of  the  conditions  in 
paragraph  (a)  of  this  section  is  satisfied.  The 
transfer  to  S  is  treated  as  a  nontaxable  gift 
from  W  and  not  as  an  amount  derived 
directly  or  indirectly  from  FT. 

(g)  Effective  date.  The  rules  of  this 
section  are  applicable  for  transfers  made 
by  foreign  trusts  on  or  after  August  20. 
1996. 

Par.  3.  In  §  1.671-2,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  1.671-2    Applicable  principles. 

***** 

(e)(1)  For  purposes  of  subchapter  J  of 
the  Internal  Revenue  Code,  a  grantor 
includes  any  person  to  the  extent  such 
person  either  creates  a  trust,  or  directly 
or  indirectly  makes  a  gratuitous  transfer 
(within  the  meaning  of  paragraph 
(e)(4)(i)  of  this  section)  of  property  to  a 
trust. 

(2)  A  grantor  includes  a  person  who 
acquires  an  interest  in  a  trust  from  a 
grantor  of  the  trust  if  either — 
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(i)  The  transfer  is  nongratuitous 
(within  the  meaning  of  paragraph 
(e)(4)(ii)  of  this  section);  or 

(ii)  The  transfer  is  of  an  interest  in  a 
fixed  investment  trust. 

(3)  If  one  person  creates  or  funds  a 
trust  (or  portion  of  a  trust)  primarily  as 
an  accommodation  for  another  person, 
the  other  person  shall  be  treated  as  a 
grantor  of  the  trust  (or  portion  of  the 
trust). 

(4)(i)  A  gratuitous  transfer  is  any 
transfer  other  than  a  transfer  for  fair 
market  value,  or  a  corporate  or 
partnership  distribution.  A  transfer  of 
property  to  a  trust  may  be  considered  a 
gratuitous  transfer  without  regard  to 
whether  the  transfer  is  a  gift  for  gift  tax 
purposes  (see  chapter  12  of  subtitle  B  of 
the  Internal  Revenue  Code). 

(A)  For  purposes  of  this  paragraph  (e), 
a  transfer  for  fair  market  value  includes 
only  transfers  in  consideration  for 
property  received  from  the  trust, 
services  rendered  by  the  trust,  or  the 
right  to  use  property  of  the  trust.  A 
transfer  is  for  fair  market  value  only  to 
the  extent  that  the  value  of  the  property 
received,  services  rendered,  or  the  right 
to  use  property  is  equal  to  at  least  the 
fair  market  value  of  the  property 
transferred.  For  example,  rents, 
royalties,  and  compensation  paid  to  a 
trust  are  transfers  for  fair  market  value 
only  if  the  payments  reflect  an  arm's 
length  price  for  the  use  of  the  property 
of,  or  services  rendered  by,  the  trust.  For 
purposes  of  this  determination,  if  a 
person  contributes  property  to  a  trust  (or 
to  another  entity  that  subsequently 
transfers  the  property  (or  proceeds 
therefrom)  to  a  trust)  in  exchange  for 
any  type  of  interest  in  the  trust  (or  other 
entity),  such  interest  in  the  trust  (or 
other  entity)  shall  be  disregarded  in 
determining  whether  fair  market  value 
has  been  received.  In  addition,  a  person 
shall  not  be  treated  as  making  a  transfer 
for  fair  market  value  merely  because  the 
transferor  recognizes  gain  on  the 
transaction.  For  example,  if  a  taxpayer 
elects  to  treat  a  transfer  of  appreciated 
property  to  a  foreign  trust  as  a  deemed 
sale  under  section  1057,  such  a  transfer 
will  not  be  treated  as  a  transfer  for  £air 
market  value  because  the  transferor  did 
not  receive  actual  fair  market  value 
consideration  pursuant  to  the  deemed 
sale. 

(B)  For  purposes  of  this  paragraph  (e), 
a  transfer  to  a  trust  is  a  corporate 
distribution,  and  therefore  not  a 
gratuitous  transfer,  only  if  it  is  a 
distribution  described  in  section  301, 
302,  305.  355  or  356.  Similarly,  for 
purposes  of  this  paragraph  (e),  a  transfer 
to  a  trust  is  a  partnership  distribution, 
and  therefore  not  a  gratuitous  transfer, 
only  if  it  is  described  in  section  731.  A 


distribution  from  one  trust  to  another 
trust  that  is  a  beneficiary  of  the  first 
trust  is  a  gratuitous  transfer. 

(C)  Notwithstanding  any  other 
provision  of  this  paragraph  (e),  the 
district  director  may  determine,  based 
upon  the  facts  and  circumstances,  that 
a  direct  or  indirect  transfer  to  a  trust  is 
more  properly  characterized  as  a 
gratuitous  transfer  if  the  transfer  was 
structured  with  a  principal  purpose  of 
avoiding  U.S.  tax.  See,  e.g.,  sections 
643(a)(7)  and  679(d). 

(ii)  For  purposes  of  this  paragraph  (e), 
any  transfer  other  than  a  gratuitous 
transfer  is  a  nongratuitous  transfer. 

(5)  The  following  examples  illustrate 
the  rules  of  this  paragraph  (e): 

Example  1.  A  creates  and  funds  a  trust,  T, 
for  the  benefit  of  her  children.  Under 
paragraph  (e)(1)  of  the  section,  A  is  a  grantor 
ofT. 

Example  2.  A  makes  an  investment  in  a 
fixed  investment  trust,  T,  that  is  classified  as 
a  trust  under  §  301.7701-4(c)(l)  of  this 
chapter.  B  subsequently  acquires  A's  entire 
interest  in  T  for  fair  market  value.  Under 
paragraph  (e)(2)  of  this  section.  B  is  a  grantor 
of  T  with  respect  to  such  interest 

Example  3.  A,  an  attorney,  creates  a  trust, 
T,  for  the  benefit  of  his  client,  B,  and  B's 
children.  The  trust  instrument  names  A  as 
the  grantor.  A  funds  T  with  a  nominal 
contribution  out  of  his  own  funds.  A  views 
the  contribution  as  an  investment  in  the 
generation  of  fees  for  future  legal  services. 
Under  paragraph  (e)(3)  of  this  section,  B  is  a 
grantor  of  T. 

Example  4.  A,  a  U.S.  citizen,  creates  and 
funds  a  trust,  T.  for  the  benefit  of  B.  B  holds 
an  unrestricted  power  to  withdraw  any 
amount  contributed  to  the  trust  for  a  period 
of  60  days  after  the  contribution  is  made.  B 
is  treated  as  an  owner  of  T  under  section  678 
as  a  result  of  the  withdrawal  power. 
However,  B  is  not  a  grantor  of  T  under 
paragraph  (e)(1)  of  this  section  as  a  result  of 
the  withdrawal  power,  because  B  neither 
created  T  nor  made  a  gratuitous  transfer  to 
T. 

Example  5.  A  contributes  cash  to  a  trust, 
T,  through  a  broker,  in  exchange  for  units  in 
T.  The  value  of  the  units  in  T  is  disregarded 
in  determining  whether  A  has  received  fair 
market  value  under  paragraph  (e)(4)(i)(A)  of 
this  section.  Therefore,  A  has  made  a 
gratuitous  transfer  to  T,  and,  under  paragraph 
(e)(1)  of  this  section,  A  is  a  grantor  of  T. 

Example  6.  A  borrovts  cash  from  T,  an 
unrelated  trust.  Arm's-length  interest 
payments  by  A  to  T  will  not  be  treated  as 
gratuitous  transfers  under  paragraph 
(e)(4)(i)(A)  of  this  section.  Therefore,  under 
paragraph  (e)(1)  of  this  section,  A  is  not  a 
grantor  of  T  with  respect  to  the  interest 
payments. 

Example  7.  A  creates  and  funds  a  domestic 
trust.  DT.  After  A's  death,  DT  distributes  cash 
to  a  foreign  trust,  FT,  that  is  a  beneficiary  of 
DT.  Under  paragraph  (e)(4)(i)(B)  of  this 
section,  the  trust  distribution  by  DT  is  a 
gratuitous  transfer.  Therefore,  under 
paragraph  (e)(1)  of  this  section,  DT  is  a 
grantor  of  FT  with  respect  to  such  transfer. 


Example  8.  A  creates  and  funds  a  trust.  T. 
T  owns  stock  of  C,  a  publicly  traded 
company,  that  pays  a  dividend  to  its 
shareholders,  including  T.  The  dividend  paid 
by  C  is  a  nongratuitous  transfer  under 
paragraph  (e)(4)(i)(B)  of  this  section. 
Therefore,  C  is  not  a  grantor  under  paragraph 
(e)(1)  of  this  section  with  respect  to  the 
dividend. 

Example  9.  A,  a  nonresident  alien,  creates 
a  trust,  T,  for  the  benefit  of  her  s{X)use.  B, 
who  is  a  U.S.  citizen.  T  is  not  treated  as 
owned  by  any  other  person.  A  sells  property 
worth  Si, 000,000  to  T  in  exchange  for 
S100,000  in  cash.  Under  paragraph 
(e)(4)(i)(A)  of  this  section,  the  $900,000 
excess  is  a  gratuitous  transfer  by  A. 
Therefore,  A  is  a  grantor  of  T  under 
paragraph  (e)(1)  of  this  section  with  respect 
to  such  transfer. 

(6)  The  rules  of  this  paragraph  (e)  are 
apphcable  as  of  August  20,  1996. 

Par.  4.  Sections  1.672(f)-l,  1.672(f>-2, 
1.672(f)-3, 1.672(f)-4,  and  1.672(0-5  are 
added  to  read  as  follows: 

S 1 .672(0-1    Foreign  persons  not  treated  as 


(a)  General  rule.  Section  672(f)(1) 
provides  that  sections  671  through  679 
(the  grantor  trust  rules)  shall  cause  a 
|}erson  to  be  treated  as  the  owner  of  any 
portion  of  a  trust  only  to  the  extent  sudi 
application  results  in  an  amount  (if  any) 
being  currently  taken  into  account 
(directly  or  through  one  or  more 
entities)  in  computing  the  income  of  a 
citizen  or  resident  of  the  United  States 
or  a  domestic  corporation.  Section 
672(f)(1)  may  apply  only  to  a  trust  that 
would  be  treated  as  owned,  in  whole  or 
in  part,  by  a  foreign  person  under  the 
grantor  trust  rules  without  regard  to 
section  672(f).  For  rules  describing  the 
application  of  this  section,  see 
paragraph  (b)  of  this  section.  For 
definitions  regarding  the  rules  of  this 
section,  see  paragraph  (c)  of  this  section. 
For  examples  illustrating  the 
application  of  this  section,  see 
paragraph  (d)  of  this  section.  For  the 
effective  date  of  the  rules  of  this  section, 
see  paragraph  (e)  of  this  section. 

(bj  Application  of  general  rule — (1) 
Initial  determination.  To  determine 
whether  a  trust  is  treated  as  owned  by 
a  foreign  person,  the  taxpayer  should 
first  apply  the  grantor  trust  rules 
without  regard  to  section  672(f)  (the 
basic  grantor  trust  rules)  to  determine 
the  worldwide  amount  (as  defined  in 
paragraph  (c)(1)  of  this  section)  and  the 
U.S.  amount  (as  defined  in  paragraph 
(c)(2)  of  this  section). 

(2)  Result.  The  trust  is  treated  as 
owned  by  a  foreign  person  based  on  an 
annual  comparison  at  the  end  of  the 
trust's  taxable  year  of  the  worldwide 
amount  and  the  U.S.  amount.  If  there  is 
a  worldwide  amount  and  such  amount 
is  greater  than  the  U.S.  amount,  under 
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section  672(f)  the  foreign  person  shall 
not  be  treated  as  the  owner  of  the 
portion  of  the  trust  attributable  to  the 
excess  of  the  worldwide  amount  over 
the  U.S.  amount.  Otherwise,  the  basic 
grantor  trust  rules  shall  apply  without 
the  Hmitation  of  section  672(f).  For 
examples,  see  paragraph  (d)  of  this 
section. 

(c)  Definitions — (1)  Worldwide 
amount  The  worldwide  amount  is  the 
net  amount  of  income,  gains, 
deductions,  and  losses  that  would  be 
taken  into  account  for  the  current  year 
under  the  basic  grantor  trust  rules  in 
computing  the  worldwide  taxable 
income  of  any  person,  whether  or  not 
such  person  is  a  U.S.  taxpayer  (as 
defined  in  paragraph  (c)(3)  of  this 
section).  The  worldwide  amount  is 
computed  in  accordance  with  U.S. 
principles  of  income  taxation  and 
includes  amounts  that  would  be 
attributable  to  foreign  persons,  without 
regard  to  whether  such  amounts  are 
subject  to  U.S.  income  tax. 

(2)  U.S.  amount.  The  U.S.  amount  is 
the  net  amount  of  income,  gains, 
deductions,  and  losses  that  would  be 
taken  into  account  for  the  current  year 
under  the  basic  grantor  trust  rules 
(directly  or  through  one  or  more 
entities)  in  computing  the  taxable 
income  of  a  U.S.  taxpayer  (as  defined  in 
paragraph  (c)(3)  of  this  section).  The 
U.S.  amount  includes  amounts  that 
would  be  attributable  to  the  U.S. 
taxpayer  even  if  the  amount  would  not 
be  includible  in  gross  income  (e.g.,  tax- 
exempt  interest  described  in  section 
103(a)). 

(3)  U.S.  taxpayer.  A  U.S.  taxpayer  is 
any  person  who  is  a  U.S.  citizen,  a 
resident  alien  individual,  a  domestic 
corporation,  a  U.S.  person  who  is 
treated.as  the  owner  of  a  trust  under 
section  679,  or  a  domestic  trust  to  the 
extent  such  trust  actually  pays  U.S.  tax 
with  respect  to  its  income,  gains, 
deductions,  and  losses. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1 .  U.S.  amount  equals  worldwide 
amount.  A,  a  citizen  of  the  United  States, 
creates  and  funds  an  irrevocable  foreign  trust, 
FT,  for  the  benefit  of  his  U.S.  son,  B.  Under 
the  basic  grantor  trust  rules  (see  section  679), 
A  would  be  treated  as  the  owner  of  FT.  For 
the  taxable  year  ending  December  31. 1999, 
FT  has  ordinary  income  of  lOOX.  long-term 
capital  gain  of  200X.  deductions  of  20X,  and 
short-term  capital  losses  of  15X.  Under 
paragraph  (c)(1)  of  this  section,  the 
worldwide  amount  is  265X 
(100X+200X  -  20X-  15X}.  Under  paragraph 
(c)(2)  of  this  section,  the  U.S.  amount  also  is 
265X.  Consequently,  under  paragraph  (b)(2) 
of  this  section,  because  the  worldwide 
amount  is  equal  to  the  U.S.  amount,  the  basic 
grantor  trust  rules  apply  without  the 


limitation  of  section  672(f)  to  treat  A  as  the 
owner  of  FT. 

Example  2.  No  U.S.  amount.  A.  a 
nonresident  alien,  funds  an  irrevocable 
domestic  trust,  DT,  for  the  benefit  of  his  U.S. 
son.  B.A  has  a  reversionary  interest  within 
the  meaning  of  section  673.  If  the  basic 
grantor  trust  rules  were  applied,  A  would  be 
treated  as  the  owner  of  DT,  and  any 
distributions  to  B  would  be  considered 
nontaxable  gifts  from  A  to  B.  Under 
paragraph  (c)(2)  of  this  section,  there  is  no 
U.S.  amount,  because  no  amount  fs  taken 
into  account  for  the  current  year  under  the 
basic  grantor  trust  rules  in  computing  the 
taxable  income  of  a  U.S.  taxpayer.  Under 
paragraph  (c)(1)  of  this  section,  the 
worldwide  amount  is  equal  to  DT's  net 
income.  Under  paragraph  (b)(2)  of  this 
section,  A  is  not  treated  as  the  owner  of  any 
portion  of  DT.  Consequently,  DT  is  a  separate 
taxable  entity,  and  distributions  from  DT  to 
B  must  be  taken  into  account  in  computing 
B's  income. 

Example  3.  U.S.  amount  less  than 
worldwide  amount.  FP  is  a  foreign 
partnership  for  U.S.  income  tax  purposes.  FP 
has  two  partners:  C.  a  nonresident  alien,  and 
D,  a  U.S.  citizen.  The  partnership  agreement 
provides  that  all  income,  gains,  losses, 
deductions,  and  credits  are  allocated  50 
percent  to  each  partner.  FP  contributed  cash 
to  an  irrevocable  foreign  trust,  FT.  primarily 
for  the  benefit  of  E.  D's  U.S.  brother.  FP  can 
control  the  beneficial  enjoyment  of  the  trust 
assets  within  the  meaning  of  section  674.  If 
the  basic  grantor  trust  rules  were  applied,  FT 
would  be  treated  as  the  owner  of  FP.  Because 
D's  50  percent  distributive  share  of  FP's 
income  would  be  currently  taken  into 
account  in  computing  the  income  of  a  U.S. 
citizen,  the  U.S.  amount  computed  under 
paragraph  (c)(2)  of  this  section  is  equal  to  one 
half  of  the  worldwide  amount  computed 
under  paragraph  (c)(1)  of  this  section. 
Therefore,  under  paragraph  (b)(2)  of  this 
section,  FP  is  not  treated  as  the  owner  of  the 
portion  of  FT  attributable  to  C's  interest  in 
FP.  Such  portion  of  FT  will  be  treated  as  a 
separate  taxable  entity,  and  distributions  by 
FT  to  E  with  respect  to  that  portion  of  the 
trust  will  be  considered  distributions  to  E 
under  section  662  and  may  be  subject  to  the 
section  668  interest  charge  on  accumulation 
distributions.  (In  addition,  distributions  from 
FP  to  E  may  be  subject  to  recharacterization 
as  purported  gifts  under  §  1.672(0—4.) 

Example  4.  No  worldwide  amount.  USC  is 
a  U.S.  corporation  with  a  wholly  owned 
foreign  subsidiary,  FC.  USC  funds  an 
irrevocable  foreign  trust,  FT.  that  cannot 
benefit  any  U.S.  person.  USC  retains  no 
power  or  interest  that  would  cause  it  to  be 
treated  as  the  owner  of  FT  under  the  basic 
grantor  trust  rules.  However,  FC  is  given  a 
power  of  appointment  such  that  FC  would  be 
treated  as  the  owner  of  FT  under  section  678. 
FT  acquires  a  note  issued  by  FC.  FT  has  no 
items  of  income,  deduction,  losses,  or  credit 
other  than  income  from  the  note.  Under  U.S. 
income  tax  principles,  if  the  basic  grantor 
trust  rules  were  applied.  FC  would  be  treated 
as  the  owner  of  FT.  Thus,  FC  would  be 
treated  as  both  the  debtor  and  the  creditor 
with  respect  to  the  note,  and  the  note  would 
be  disregarded.  Under  paragraph  (c)(1)  of  this 


section,  there  is  no  worldwide  amount. 
Under  paragraph  (c)(2)  of  this  section,  there 
is  no  U.S.  amount.  Consequently,  under 
paragraph  (b)(2)  of  this  section,  the  basic 
grantor  trust  rules  apply  without  the 
limitation  of  section  672(f)  to  treat  FC  as  the 
owner  of  FT. 

Example  5.  Deemed  contribution  on 
effective  date.  Assume  the  same  facts  as  in 
Example  2.  DT  was  created  in  1990.  On 
August  20.  1996.  DT  held  accumulated 
income.  Prior  to  August  20. 1996,  A  was 
treated  as  the  owner  of  DT.  A  is  deemed  to 
have  contributed  the  assets  that  were  held  in 
DT  on  August  20, 1996  to  a  new  trust  on  that 
date. 

(e)  Effective  date.  The  rules  of  this 
section  are  applicable  as  of  August  20, 
1996. 

§  1 .672(f>-2    Trusts  created  by  certain 
foreign  corporations. 

(a)  Controlled  foreign  corporations.  A 
controlled  foreign  corporation  (as 
defined  in  section  957)  that  creates  and 
funds  a  trust  shall  be  treated  as  a 
domestic  corporation  for  purposes  of 
§§  1.672(f)-l  through  1.672(f)-5  to  the 
extent  that,  if  the  grantor  trust  rules 
without  regard  to  section  672(f)  (the 
basic  grantor  trust  rules)  were  applied, 
income  earned  by  the  trust  for  the 
taxable  year  would  be  currently  taken 
into  account  pursuant  to  section  951  in 
computing  the  gross  income  of  a  citizen 
or  resident  of  the  United  States  or  a 
domestic  corporation. 

(b)  Passive  foreign  investment 
companies — (1)  In  general.  A  passive 
foreign  investment  company  (as  defined 
in  section  1296)  that  creates  and  funds 
a  trust  shall  be  treated  as  a  domestic 
corporation  for  purposes  of  §§  1.672(f)- 
1  through  1.672(f)-5  to  the  extent  that, 
if  the  basic  grantor  trust  rules  were 
applied,  income  earned  by  the  trust  for 
the  taxable  year  would  be  currently 
taken  into  account  pursuant  to  section 
1293  in  computing  the  gross  income  of 
a  citizen  or  resident  of  the  United  States 
or  a  domestic  corporation. 

(2)  Application  of  section  1296.  For 
purposes  of  determining  whether  a 
foreign  corporation  is  a  passive  foreign 
investment  company  as  defined  in 
section  1296,  the  grantor  trust  rules 
shall  be  applied  as  if  section  672(f)  had 
not  come  into  effect. 

(c)  Foreign  personal  holding 
companies.  A  foreign  personal  holding 
company  (as  defined  in  section  552)  that 
creates  and  fimds  a  trust  shall  be  treated 
as  a  domestic  corporation  for  purposes 
of  §§1.672(f>-l  through  1.672(f)-5  to 
the  extent  that,  if  the  basic  grantor  trust 
rules  were  applied,  income  earned  by 
the  trust  for  the  taxable  year  would  be 
currently  taken  into  account  pursuant  to 
section  551  in  computing  the  gross 
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income  of  a  citizen  or  resident  of  the 
United  States  or  a  domestic  corporation, 
(d)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  In 
each  example,  FT  is  an  irrevocable 
foreign  trust,  and  CFC  is  a  controlled 
foreign  corporation.  The  examples 
follow: 

Example  1 .  Controlled  foreign  corporation 
without  ultimate  U.S.  ownership.  Two 
nonresident  aliens,  A  and  B,  create  a 
domestic  partnership,  DP.  DP's  only  asset  is 
all  the  stock  of  CFC.  CFC  creates  and  funds 
FT  to  benefit  A's  U.S.  daughter,  C.  CFC 
retains  an  administrative  pwwer  over  the  trust 
as  described  in  section  675.  Thus,  if  the  basic 
grantor  trust  rules  were  applied,  CFC  would 
be  treated  as  the  owner  of  FT,  and 
distribudons  firom  FT  to  C  would  not  be 
taxed  as  distributions  under  section  662. 
However,  under  paragraph  (a)  of  this  section, 
CFC  is  not  treated  as  a  domestic  corporation 
for  purposes  of  §  I.672(f>-1.  Although  CFC  is 
a  controlled  foreign  corporation  (because 
CFC  is  owned  by  DP,  a  domestic  person),  no 
income  earned  by  CFC  will  be  included  in 
the  income  of  a  U.S.  taxpayer.  Consequently, 
there  is  no  U.S.  amount  under  §  1.672(f)- 
1(c)(2).  Under  §  1.672(f)-l(b)(2).  the  basic 
grantor  trust  rules  do  not  apply  to  treat  CFC 
as  the  owner  of  FT.  Transfers  from  FT  to  C 
are  considered  to  be  distributions  to  C  under 
section  662  and  may  be  subject  to  the  section 
668  interest  charge  on  accumulation 
distribudons.  (In  addition,  distributions  to  C 
from  DP,  CFC,  or  FT  may  be  subject  to 
recharacterization  as  purp>orted  gifts  under 
§1.672(fl-4.) 

Example  2.  Trust  income  is  all  subpart  F 
income.  CFC  is  wholly  owned  by  USC,  a 
domestic  corporation.  CFC  creates  and  funds 
FT  for  the  benefit  of  USC.  CFC  can  control 
the  beneficial  enjoyment  of  the  trust  assets 
within  the  meaning  of  section  674.  All  of 
FTs  income  is  of  the  type  that  is  subpart  F 
income  (as  defined  in  section  952).  FT  does 
not  distribute  any  income.  Without  regard  to 
income  earned  by  FT.  CFC  has  a  significant 
amount  of  earnings  and  profits.  If  the  basic 
grantor  trust  rules  were  applied,  CFC  would 
be  treated  as  the  owner  of  FT,  and  all  items 
of  income  of  FT  would  be  currently  taken 
into  account  in  computing  the  income  of 
USC,  a  domestic  corp>oration.  Consequently, 
under  paragraph  (a)  of  this  section,  CFC  is 
treated  as  a  domestic  corporation  for 
purposes  of  §  1.672(f)-l.  Under  S  1.672(f)- 
1(b)(2),  the  basic  grsitor  trust  rules  apply 
without  the  limitation  of  section  672(f)  to 
treat  CFC  as  the  owner  of  FT.  Distributions 
from  FT  to  USC  are  treated  as  distributions 
from  CFC  to  USC. 

Example  3.  Portion  of  trust  income  is 
subpart  F  income.  Assume  the  same  facts  as 
in  Example  2.  except  that  FT  also  owns  all 
of  the  stock  of  S,  a  corporation  that  is 
incorporated  in  the  same  country  as  CFC  and 
that  uses  a  substantial  part  of  its  assets  in  a 
trade  or  business  in  such  country.  Thus, 
dividends  from  S  are  not  subpart  F  income. 
In  the  taxable  year  ending  December  31, 
1999,  FT's  only  income  is  subpart  F  income 
of  200X  and  dividends  from  S  of  SOX.  FT  has 
no  deductions  or  losses  for  199X.  Under 
paragraph  (a)  of  this  section,  CFC  is  treated 


as  a  domestic  corporation  for  purposes  of 
computing  die  U.S.  amount  under  §  1.672(f)- 
1(c)(2)  only  to  the  extent  FT's  income  is  of 
the  type  that  is  subpart  F  income. 
Consequently,  the  U.S.  amount  is  200X. 
Under  §  1.672(f)-l(c)(l),  the  worldwide 
amount  is  250X.  Under  §  1.672(f)-l(b)(2), 
CFC  is  not  treated  as  the  owner  of  the  portion 
of  FT  attributable  to  the  excess  of  the 
worldwide  amount  over  the  U.S.  amount. 
Such  portion  of  FT  will  be  treated  as  a 
separate  taxable  entity.  Distributions  to  USP 
with  respect  to  such  portion  of  FT  will  be 
included  in  USP's  income  under  section  662 
and  may  be  subject  to  the  section  668  interest 
charge  on  accumulation  distributions. 

Example  4.  Reduction  in  portion  of  trust 
treated  as  nongrantor  trust.  Assume  the  same 
facts  as  in  Example  3.  For  each  of  the  years 
2001  through  2010,  FT  receives  dividend 
income  of  2X  from  S,  none  of  which  is 
distributed.  In  the  year  2011,  at  a  time  when 
FT's  basis  in  the  stock  of  S  is  SOX,  S  sells 
its  business  and  invests  the  proceeds  in 
assets  that  generate  subpart  F  income.  CFC 
will  now  be  treated  as  the  owner  of  the 
portion  of  FT  that  had  previously  been 
treated  as  a  separate  taxable  entity.  FT  will 
be  deemed  to  have  distributed  SOX  (the  stock 
of  S)  to  CFQ  CFC  will  be  required  to  include 
20X  of  undistributed  net  income  (2X  a  year 
for  10  years)  in  its  income. 

(d)  Effective  date.  The  rules  of  this 
section  are  applicable  as  of  August  20, 
1996. 

S 1 .672(0-3    Exceptions  to  general  rule. 

(a)  Certain  revocable  trusts — (1)  In 
general.  The  general  rule  of  §  1.672(f)- 
1(a)  shall  not  apply  to  any  portion  of  a 
trust  if  the  power  to  revest  absolutely  in 
the  grantor  title  to  such  portion  is 
exercisable  solely  by  the  grantor  without 
the  approval  or  consent  of  any  other 
person.  If  the  grantor  can  exercise  such 
power  only  with  the  approval  of  a 
related  or  subordinate  party  who  is 
subservient  to  the  grantor,  such  power 
will  be  treated  as  exercisable  solely  by 
the  grantor.  The  grantor  will  be  treated 
as  having  a  power  to  revest  only  if  the 
grantor  has  such  power  for  a  f)eriod  or 
periods  aggregating  183  days  or  more 
during  the  taxable  year  of  the  trust.  See 
section  643(a)(7}.  For  the  definition  of 
grantor,  see  §  1.671-2(e).  For  the 
definition  of  related  or  subordinate 
party,  see  §  I.672(c}-1.  For  purposes  of 
this  paragraph  (a),  a  related  or 
subordinate  party  is  subservient  to  the 
grantor  unless  the  presumption  in  the 
last  sentence  of  §  1.672(c)-l  is  rebutted 
by  a  preponderance  of  the  evidence. 

(2)  Grandfather  mle—{i)  In  general. 
The  general  rule  of  §  1.672(f)-l  shall  not 
apply  to  a  trust  that  was  treated  as 
owned  by  the  grantor  under  section  676 
on  September  19, 1995,  as  long  as  the 
trust  would  continue  to  be  so  treated 
under  the  basic  grantor  trust  rules. 
However,  such  a  trust  will  be  subject  to 
the  general  rule  of  §  1.672(f)-l  with 


respect  to  any  portion  of  the  trust 
attributable  to  transfers  to  the  trust  after 
September  19, 1995. 

(ii)  Separate  accounting  for  transfers 
after  September  19,  1995.  In  the  case  of 
a  revocable  trust  that  contains  both 
amounts  held  in  the  trust  on  September 
19,  1995,  and  amounts  that  were 
transferred  to  the  trust  after  September 
19, 1995,  paragraph  (a)(2)(i)  of  this 
section  shall  apply  only  if  the  amounts 
that  were  held  in  the  trust  on  September 
19. 1995,  together  with  all  income, 
gains,  and  losses  derived  therefrom  (less 
all  post-September  19, 1995. 
distributions  therefrom)  are  separately 
accounted  for  from  the  amounts  that 
were  transferred  to  the  trust  after 
September  19, 1995,  together  with  all 
income,  gains,  and  losses  derived 
therefrom  (less  all  distributions 
therefrom).  If  there  is  no  separate 
accounting,  the  general  rule  of 
§  1.672(0-1  shall  apply  to  the  trust.  If 
there  is  separate  accounting,  the  general 
rule  of  §  1.672(f)-l  shall  not  apply  to  the 
portion  of  the  trust  that  is  attributable  to 
amounts  that  were  held  in  the  trust  on 
September  19,  1995. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  ]>aragraph  (a): 

Example  1.  Owner  is  grantor.  After 
September  19, 1995,  FPl,  a  foreign  person, 
creates  and  funds  a  revocable  trust,  T,  for  the 
benefit  of  FPl 's  children,  who  are  U.S. 
residents.  The  trustee  is  a  foreign  bank,  FB. 
that  is  owned  and  controlled  by  FPl  and  FP2, 
who  is  FPl's  brother.  The  power  to  revoke  T 
and  revest  absolutely  in  FPl  tide  to  the  trust 
property  is  exercisable  by  FPl,  but  only  with 
the  approval  or  consent  of  FB.  There  are  no 
facts  that  would  suggest  that  FB  is  not 
sut>servient  to  FPl.  Therefore,  under 
paragraph  (a)(1)  of  this  section,  T  is  not 
subject  to  the  general  rule  of  8 1.672(f)-l.  FPl 
is  treated  as  the  owner  of  T. 

Example  2.  Owner  not  grantor.  Assume  the 
same  facts  as  in  Example  I,  except  that  FPl 
dies.  After  FPTs  death,  FP2  has  the  power  to 
withdraw  the  assets  of  T,  but  only  with  the 
approval  of  FB.  There  are  no  facts  that  would 
suggest  that  FB  is  not  subservient  to  FP2. 
However,  under  paragraph  (a)(1)  of  this 
section,  T  is  now  subject  to  the  general  rule 
of  §  I.672(f>-1,  because  FP2  is  not  a  grantor 
of  T.  FP2  is  not  treated  as  the  owner  of  T. 

Example  3.  Trustee  not  related  or 
subordinate  party.  Assume  the  same  facts  as 
in  Example  1 ,  except  that  neither  FPl  nor 
any  member  of  his  family  has  any  substantial 
ownership  interest  or  other  connection  with 
FB.  FPl  can  remove  and  replace  FB  at  any 
time  for  any  reason.  Although  FPl  can 
replace  FB  if  FB  refuses  to  approve  or 
consent  to  FPl 's  decision  to  revest  the  trust 
property  in  himself.  FB  is  not  a  related  or 
subordinate  party.  Therefore,  under 
paragraph  (a)(1)  of  this  section,  T  is  subject 
to  the  general  rule  of  S  1.672(f)-l.  FPl  will 
not  be  treated  as  the  owner  of  T. 

Example  4.  Unrelated  trustee  will  consent 
to  revocation.  FP,  a  foreign  person,  creates 
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and  funds  an  irrevocable  trust,  T.  The  trustee 
is  a  foreign  bank,  FB,  that  is  not  a  related  or 
subordinate  party  within  the  meaning  of 
§  I.672(c}-1.  FB  has  the  discretion  to 
distribute  trust  income  or  corpus  to  any 
person,  including  FP.  Even  if  FB  would  in 
fact  distribute  all  the  trust  property  to  FP  if 
requested  to  do  so  by  FP,  under  paragraph 
{a)(l)  of  this  section,  T  is  subject  to  the 
general  rule  of  §  l.672(f)-l,  because  FP  does 
not  have  the  power  to  revoke  T.  FP  will  not 
be  treated  as  the  owner  of  T. 

Example  5.  Husband  treated  as  holding 
power  held  by  wife.  H  and  his  wife,  W,  both 
nonresident  aliens,  create  and  fund  a  trust,  T, 
using  community  property-  The  f)ower  to 
revoke  T  and  revest  absolutely  in  H  and  W 
title  to  the  trust  property  is  exercisable  either 
by  W  acting  alone  or  by  H  with  the  consent 
of  W.  W  has  advised  H  that  she  will  not 
consent  to  any  decision  by  H  to  revoke  T. 
Although  W  is  a  related  or  subordinate  party 
to  H  within  the  meaning  of  Sl.672(c)-1,  the 
presumption  that  W  is  subservient  to  H  is 
rebutted  by  a  prepxinderance  of  the  evidence. 
However,  pursuant  to  section  672(e).  H  is 
treated  as  holding  the  power  to  revest  that  is 
held  by  W.  Therefore,  under  paragraph  (a)(1) 
of  this  section,  T  is  not  subject  to  the  general 
rule  of  §  1 .672(f)-l .  H  and  W  are  treated  as 
the  owners  of  T. 

Example  6.  U.S.  g^ntor  of  trust  revocable 
by  foreign  person.  A,  a  nonresident  alien, 
creates  a  revocable  foreign  trust,  FT,  and 
funds  FT  with  $5,000  cash.  The  only  possible 
beneficiary  of  FT  is  a  foreign  person.  B,  a 
U.S.  citizen,  contributes  $1,000,000  of 
appreciated  property  to  FT.  B  retains  no 
powers  that  would  cause  B  to  be  treated  as 
an  owner  of  any  portion  of  FT  under  the 
grantor  trust  rules.  Although  A  has  the  power 
to  revest  absolutely  in  itself  title  to  the 
appreciated  proi>erty,  A  is  not  a  grantor  of  FT 
with  respect  to  the  appreciated  property.  See 
§  1.671-2(e).  Therefore,  under  paragraph 
(a)(1)  of  this  section,  the  portion  of  FT  that 
is  attributable  to  the  appreciated  property  is 
subject  to  the  general  rule  of  §  1.672(f)-l.  A 
is  not  treated  as  the  owner  of  such  portion. 

(b)  Certain  other  trusts — (1)  In 
general.  The  general  rule  of  §  1.672(f)- 
1(a)  shall  not  apply  to  any  trust  (or 
portion  of  a  trust)  during  the  lifetime  of 
the  grantor  if  the  only  amounts 
distributable  (whether  income  or 
corpus)  from  such  trust  (or  portion  of  a 
trust)  during  the  lifetime  of  the  grantor 
are  amounts  distributable  to  the  grantor 
or  the  spouse  of  the  grantor.  This 
paragraph  (b)  shall  not  apply  to  that 
portion  of  a  trust  from  which,  at  any 
time  after  October  20,  1996,  any 
amounts  are  distributable  to  any  person 
other  than  the  grantor  or  the  spouse  of 
the  grantor.  For  purposes  of  this 
paragraph  (b),  payments  of 
nongratuitous  amounts  (within  the 
meaning  of  §  1.671-2(e)(4)(ii))  will  not 
be  considered  amounts  distributable. 
For  the  definition  of  grantor,  see 
§1.671-2(e). 

(2)  Amounts  distributable  in 
discharge  of  legal  obligation — (i)  In 


general.  Subject  to  the  provisions  of 
paragraph  {b)(2)(ii)  of  this  section, 
amounts  that  are  distributable  from  a 
portion  of  a  trust  in  discharge  of  a  legal 
obligation  of  the  grantor  or  the  spouse 
of  the  grantor  shall  be  treated  as 
amounts  distributable  to  the  grantor  or 
the  spouse  of  the  grantor  for  purposes  of 
paragraph  {b)(l)  of  this  section.  For  this 
purpose,  an  obligation  is  considered  a 
legal  obligation  if  it  is  enforceable  under 
the  local  law  of  the  jurisdiction  in 
which  the  grantor  (or  the  spouse  of  the 
grantor)  resides. 

(ii)  Legal  obligation  to  related  person. 
For  purposes  of  paragraph  (b)(2)(i)  of 
this  section,  the  term  legal  obligation 
does  not  include  an  obligation  to  a 
related  person  except  to  the  extent  the 
obligation  was  contracted  bona  fide  and 
for  adequate  and  full  consideration  in 
money  or  money's  worth  (see  §  20.2043- 
1  of  this  chapter).  For  this  purpose,  a 
related  person  is  a  person  described  in 
§1.643(h)-l(e). 

(3)  Amounts  distributable  in 
discharge  of  support  obligation. 
Amounts  that  are  distributable  htim  a 
portion  of  a  trust  in  discharge  of  the 
grantor's  or  the  grantor's  spouse's 
obligation  to  support  a  family  member 
shall  be  treated  as  amounts  distributable 
to  the  grantor  or  the  spouse  of  the 
grantor  only  if  the  family  member  is  an 
individual  who  would  be  treated  as  a 
dependent  of  the  grantor  or  the  grantor's 
spouse  under  sections  152(a)  (1)  through 
(8),  without  regard  to  the  requirement 
that  half  of  the  individual's  support  be 
received  from  the  grantor  or  the 
grantor's  spouse,  and  the  family  member 
is  either — 

(i)  Permanently  and  totally  disabled 
(within  the  meaning  of  section  22(e)(3)); 
or 

(ii)  In  the  case  of  a  son,  daughter, 
stepson,  or  stepdaughter,  less  than  24 
years  old. 

(4)  Grandfather  rule — (i)  In  general. 
The  general  rule  of  §  1.672(f)-l  shall  not 
apply  to  a  trust  that  was  treated  as 
owned  by  the  grantor  under  section  677 
(other  than  section  677(a)(3))  on 
September  19. 1995.  as  long  as  the  trust 
would  continue  to  be  so  treated  under 
the  basic  grantor  trust  rules.  However, 
such  a  trust  will  be  subject  to  the 
general  rule  of  §  1.672(f)-l  with  respect 
to  any  portion  of  the  trust  attributable  to 
transfers  to  the  trust  ai^er  September  19. 
1995. 

(ii)  Separate  accounting  for  transfers 
after  September  19,  1995.  In  the  case  of 
a  trust  that  contains  both  amounts  held 
in  the  trust  on  September  19. 1995,  and 
amounts  that  were  transferred  to  the 
trust  after  September  19. 1995. 
paragraph  (b)(4)(i)  of  this  section  shall 
apply  only  if  the  amounts  that  were 


held  in  the  trust  on  September  19, 1995, 
together  with  all  income,  gains,  and 
losses  derived  therefrom  (less  all  post- 
September  19. 1995.  distributions 
therefrom)  are  separately  accounted  for 
from  the  amounts  that  were  transferred 
to  the  trust  after  September  19, 1995, 
together  with  all  income,  gains,  and 
losses  derived  there&om  (less  all 
distributions  therefrom).  If  there  is  no 
separate  accounting,  the  general  rule  of 
§  1.672(f)-l  shall  apply  to  the  trust.  If 
there  is  separate  accounting,  the  general 
rule  of  §  1.672(f)-l  shall  not  apply  to  the 
portion  of  the  trust  that  is  attributable  to 
amounts  that  were  held  in  the  trust  on 
September  19,  1995. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  1 .  Amounts  distributable  only  to 
grantor  or  grantor's  spouse.  H  and  his  wife, 
W,  are  both  nonresident  aliens.  H  and  W 
have  a  child,  C,  who  is  a  U.S.  resident.  H 
creates  and  funds  an  irrevocable  trust,  FT, 
using  only  his  separate  property.  The  only 
amounts  distributable  (whether  income  or 
corpus)  from  FT  as  long  as  either  H  or  W  are 
alive  are  amounts  distributable  to  H  or  W. 
Upon  the  death  of  both  H  and  W,  C  may 
receive  distributions  firom  FT.  Under 
paragraph  {b)(l)  of  this  section,  FT  is  not 
subject  to  the  general  rule  of  §  1.672(0-1 
during  H's  lifetime.  H  is  treated  as  the  owner 
of  FT. 

Example  2.  Amounts  temporarily 
distributable  to  person  other  than  grantor  or 
grantor's  spouse.  Assume  the  same  facts  as  in 
Example  J,  except  that  C  is  a  30-year  old  law 
student  at  the  time  FT  is  created,  FT  is 
created  after  October  20,  1996,  and  the  trust 
instrument  provides  that  as  long  as  C  is  in 
law  school  amounts  may  be  distributed  from 
FT  to  pay  C's  expenses.  Thereafter,  the  only 
amounts  distributable  from  FT  as  long  as 
either  H  or  W  are  alive  will  be  amounts 
distributable  to  H  or  W.  C's  expenses  eire  not 
treated  as  legal  obligations  of  H  or  W  under 
paragraph  (b)(2)(ii)  of  this  section  or  as 
sup{)ort  obligations  under  paragraph  (b)(3)  of 
this  section.  Therefore,  under  ptaragraph 
(b)(1)  of  this  section,  FT  is  subject  to  the 
general  rule  of  §  1.672(f)-l(a).  H  is  not  treated 
as  the  owner  of  FT.  After  C  graduates  from 
law  school,  the  general  rule  of  §  1.672(f)-l 
still  will  be  applicable,  and  H  still  will  not 
be  treated  as  the  owner  of  FT. 

Example  3.  Grantor  pre^iieceases  spouse. 
Assume  the  same  facts  as  in  Example  1.  H 
predeceases  W.  Under  paragraph  (b)(1)  of  this 
section,  FT  will  become  subject  to  the  general 
rule  of  §  1.672(f)-i  upon  H's  death,  bemuse 
W  is  not  a  grantor.  Accordingly,  FT  will  be 
treated  as  a  separate  taxable  entity  up>on  H's 
death. 

Example  4.  Effect  of  divorce.  H  creates  and 
funds  a  trust,  FT,  from  which  the  only 
amounts  distributable  are  amounts 
distributable  to  himself  and  A.  At  the  time 
FT  is  created,  A  is  H's  wife.  However,  the 
trust  document  refers  to  A  only  by  her  name. 
H  and  A  divorce.  Under  paragraph  (b)(1)  of 
this  section,  FT  will  be  subject  to  the  general 
rule  of  §  1.672(f)-l  after  the  divorce,  because 
amounts  will  still  he  distributable  to  A.  and 
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A  will  no  longer  be  the  spouse  of  the  grantor. 
After  the  divorce.  FT  will  be  treated  as  a 
separate  taxable  entity. 

Example  5.  Fixed  investment  trust  FC.  a 
foreign  corjwration,  invests  in  a  domestic 
fixed  investment  trust,  DT.  that  is  classified 
as  a  trust  under  §  301.7701-4(c)(l)  of  this 
chapter.  The  only  amounts  that  are 
distributable  from  the  portion  of  DT  that  is 
owned  by  FC  are  amounts  distributable  to 
FC.  Under  paragraph  (b)(1)  of  this  section, 
such  portion  of  DT  is  exempt  from  the 
general  rule  of  §  I.672(f}-1.  FC  is  treated  as 
the  owner  of  its  portion  of  DT. 

Example  6.  Reinsurance  trust.  A  domestic 
insurance  company.  1.  reinsures  a  portion  of 
its  business  with  a  foreign  insurance 
company.  Fl.  FI  creates  and  funds  an 
irrevocable  domestic  trust.  DT,  in  the  United 
States  as  security  for  its  obligations  under  the 
reinsurance  agreement.  The  trust  funds  are 
held  by  a  U.S.  bank  and  may  be  used  only 
to  pay  claims  arising  out  of  the  reinsurance 
policies.  On  the  termination  of  DT,  any  assets 
remaining  will  revert  to  Fl.  The  only  amounts 
that  are  distributable  from  DT  are 
distributable  in  discharge  of  FTs  legal 
obligation.  Therefore,  under  paragraph  (b)(1) 
of  this  section.  DT  is  exempt  from  the  general 
rule  of  S  I.672(f}-1.  FI  is  treated  as  the  owner 
ofDT. 

Example  7.  Asset  securitization  trust.  A 
foreign  corporation,  FC,  borrows  money  fixim 
a  bank,  B,  to  finance  the  purchase  of  an 
airplane.  FC  creates  a  foreign  trust,  FT.  to 
hold  the  airplane  as  security  for  the  loan 
frxjm  B.  The  only  amounts  that  are 
distributable  &x>m  FT  are  amounts 
distributable  to  B  in  the  event  that  FC 
defaults  on  its  loan  from  B.  Thus,  the  only 
amounts  distributable  from  FT  are  in 
discharge  of  FC's  legal  obligation  to  B.  When 
FC  repays  the  loan,  the  trust  assets  will  revert 
to  FC.  Under  paragraph  (b)(1)  of  this  section, 
FT  is  exempt  from  the  general  rule  of 
§  1.672(f)-l.  FC  is  treated  as  the  owner  of  FT. 

(c)  Compensatory  trusts — (1)  In 
general.  Except  as  provided  in 
paragraph  (c)(4)  of  this  section, 
§  1.672(f)-l  does  not  apply  to  any 
portion  of  a  trust  distributions  from 
which  are  taxable  as  compensation  for 
services  rendered.  A  trust  described  in 
this  paragraph  (c)(1)  is  referred  to  in  this 
section  as  a  compensatory  trust. 

(2)  Trusts  classified  as  compensatory 
trusts.  The  following  types  of  trusts  are 
the  only  types  of  trusts  that  shall  be 
classified  as  compensatory  trusts  within 
the  meaning  of  paragraph  (c)(1)  of  this 
section — 

(i)  A  qualiHed  trust  described  in 
section  401(a)  (but  see  §  1.641(a)-0(a)); 

(ii)  A  trust  described  in  section  457(g); 

(iii)  A  nonexempt  employees'  trust 
described  in  section  402(b)  (see  §  1.671- 
1(b)  and  (h)): 

(iv)  A  trust  that  is  an  individual 
retiremrait  account  described  in  section 
408(k)  or  408(p); 

(v)  A  trust  that  is  an  individual 
retirement  account  the  only 
contributions  to  which  are  rollover 
contributions  listed  in  section  408(a)(1); 


(vi)  A  trust  that  would  be  a 
nonexempt  employees'  trust  described 
in  section  402(b)  but  for  the  fact  that  the 
trust's  assets  are  not  set  aside  from  the 
claims  of  creditors  of  the  actual  or 
deemed  transferor  within  the  meaning 
of§1.83-3(e);and 

(vii)  A  trust  that  is  a  welfare  benefit 
fund  described  in  section  419(e). 

(3)  Other  individual  retirement 
accounts.  For  rules  that  apply  to 
individual  retirement  accounts  (within 
the  meaning  of  section  408(a))  that  are 
not  compensatory  trusts  within  the 
meaning  of  paragraph  (c)(1)  of  this 
section,  see  paragraphs  (a)  and  (b)  of 
this  section. 

(4)  Exceptions.  The  Commissioner 
may,  in  revenue  ruhngs,  notiees,  or 
other  guidance  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(b)),  designate 
categories  of  compensatory  trusts  to 
which  the  general  rule  of  paragraph 
(c)(1)  of  this  section  does  not  apply. 

(d)  Effective  date.  Except  as  provided 
in  paragraph  (b)(1)  of  this  section,  the 
rules  of  this  section  are  applicable  as  of 
August  20, 1996. 

§  1 .672(f)-4    Recharacterization  of 
purported  gifts. 

(a)  In  general — (1)  Purported  gifts 
from  partnerships. 

Except  as  provided  in  paragraphs  (b) 
and  (f)  of  this  section,  and  without 
regard  to  the  existence  of  any  trust,  if  a 
United  States  person  (U.S.  donee) 
directly  or  indirectly  receives  a 
purported  gift  or  bequest  (as  defined  in 
paragraph  (d)  of  this  section)  from  a 
partnership,  the  purported  gift  or 
bequest  must  be  included  in  the  U.S. 
donee's  gross  income  as  ordinary 
income. 

(2)  Purported  gifts  from  foreign 
corporations.  Except  as  provided  in 
paragraphs  (b)  and  (f)  of  this  section, 
and  without  regard  to  the  existence  of 
any  trust,  if  a  U.S.  donee  directly  or 
indirectly  receives  a  purported  gift  or 
bequest  (as  defined  in  paragraph  (d)  of 
this  section)  &t)m  a  foreign  corporation, 
the  purported  gift  or  bequest  must  be 
included  in  the  U.S.  donee's  gross 
income  as  if  it  were  a  distribution  from 
the  foreign  corporation.  For  purposes  of 
section  1012,  the  U.S.  donee  will  not  be 
treated  as  having  basis  in  the  foreign 
corporation.  However,  for  purposes  of 
section  1223-,  the  U.S.  donee  will  be 
treated  as  having  a  holding  period  in  the 
foreign  corporation  on  the  date  of  the 
deemed  distribution  equal  to  the 
weighted  average  of  the  holding  periods 
of  the  actual  interest  holders. 

(b)  Exceptions — (1)  U.S.  partner  or 
shareholder  treats  transfer  as 
distribution  and  gift.  Paragraph  (a)  of 


this  section  shall  not  apply  if  the  U.S. 
donee  can  estabhsh  that  a  U.S.  citizen 
or  resident  alien  who  directly  or 
indirectly  holds  an  interest  in  the 
partnership  or  foreign  corporation 
treated  the  purported  gift  as  a 
distribution  to  the  U.S.  partner  or 
shareholder  and  a  subsequent  gift  to  the 
U.S.  donee. 

(2)  Charitable  contributions. 
Paragraph  (a)  of  this  section  shall  not 
apply  to  U.S.  donees  that  are  described 
in  section  170(c). 

(c)  Certain  distributions  from  trusts 
created  by  partnerships  or  foreign 
corporations.  If  e  partnership  or  foreign 
corporation  is  treated  as  the  owner, 
under  sections  671  through  679,  of  a 
portion  of  a  trust  from  which  property 
is  distributed  to  a  U.S.  donee  in  a 
gratuitous  transfer,  the  U.S.  donee  must 
treat  the  amount  as  a  distribution  from 
the  partnership  or  foreign  corporation.  If 
a  partnership  or  foreign  corporation  is 
not  treated  as  the  owner,  under  sections 
671  through  679,  of  the  portion  of  a  trust 
from  which  property  is  distributed  to  a 
U.S.  donee  in  a  gratuitous  transfer,  the 
U.S.  donee  shall  be  taxable  in  the 
manner  provided  in  paragraph  (a)  of  this 
section  only  if  the  U.S.  tax  computed 
under  that  section  exceeds  the  U.S.  tax 
that  would  be  due  if  the  U.S.  donee 
treats  the  amount  as  a  distribution  from 
the  trust. 

(d)  Definition  of  purported  gift  or 
bequest.  For  purposes  of  this  section,  a 
purported  gift  or  bequest  is  any  transfer 
by  a  p>artnership  or  foreign  corporation 
(other  than  a  transfer  for  fair  market 
value)  to  a  person  who  is  not  a  partner 
in  the  partnership  or  shareholder  of  the 
foreign  corporation. 

(e)  Effect  on  U.S.  partner  or 
shareholder.  This  section  applies  only 
to  computations  of  the  U.S.  donee's 
gross  income.  This  section  does  not 
affect  the  U.S.  tax  treatment  of  a  U.S. 
partner  in  the  partnership  or  a  U.S. 
shareholder  of  the  foreign  corporation. 

(0  Recharacterization  by  district 
director.  Notwithstanding,any  other 
provision  in  this  section,  if  a  U.S.  donee 
receives  a  transfer  that  is  subject  to  the 
rules  of  this  section,  the  district  director 
may  recharacterize  such  transfer  to 
prevent  the  avoidance  of  U.S.  tax  or 
clearly  to  reflect  income.  For  example, 
the  district  director  may  determine, 
based  upon  the  facts  and  circumstances, 
that  a  distribution  from  a  partnership  or 
foreign  corporation  is  more  properly 
characterized  as  a  distribution  from  a 
trust. 

(g)  De  minimis  exception.  This  section 
shall  not  apply  if,  diuing  the  taxable 
year  of  a  U.S.  donee,  the  aggregate 
amount  of  piuported  gifts  or  bequests 
that  is  transferred  to  such  U.S.  donee 
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directly  or  indirectly  from  a  partnership 
or  foreign  corporation  does  not  exceed 
$10,000.  The  aggregate  amount  must 
include  gifts  or  bequests  from  persons 
that  the  U.S.  donee  knows  or  has  reason 
to  know  are  related  to  the  partnership  or 
foreign  corporation  (within  the  meaning 
of  section  643(i)). 

(h)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  FC  is  a  foreign  corporation  that 
is  wholly  owned  by  A,  a  nonresident  alien. 
FC  distributes  property  directly  to  A's  U.S. 
daughter,  B,  purportedly  as  a  gift.  Under 
paragraph  (a)(2)  of  this  section,  B  must  treat 
the  distribution  as  a  dividend  from  FC. 
(However,  if  B  can  establish  that  the 
distribution  exceeded  FC's  earnings  and 
profits,  B  must  treat  such  excess  as  an 
amount  received  in  excess  of  basis  under 
section  301(c)(3).)  If  FC  is  a  passive  foreign 
investment  company,  B  must  treat  the 
amount  as  a  distribution  under  section  1291. 
B  will  be  treated  as  having  the  same  holding 
period  as  A. 

Example  2.  FC  is  a  foreign  corporation  that 
is  wholly  owned  by  A.  a  nonresident  alien. 
FC  creates  and  funds  a  revocable  foreign 
trust,  FT,  from  which  a  gratuitous  transfer  is 
made  immediately  to  A's  U.S.  daughter,  B. 
Thus,  the  transfer  is  out  of  trust  corpus.  FC 
is  not  treated  as  the  owner  of  FT  under 
sections  671  through  679.  Under  paragraph 
(c)  of  this  section,  B  must  treat  the  transfer 
as  a  dividend  from  FC,  rather  than  a 
distribution  from  FT,  if  such  treatment 
results  in  a  higher  U.S.  tax  liability. 

(i)  Effective  date.  The  rules  of  this 
section  are  applicable  for  any  transfer  by 
a  partnership  or  foreign  corporation  on 
or  after  August  20, 1996. 

1 1 .872(0-6    Special  rules. 

(a)  Transfers  by  certain  beneficiaries 
to  foreign  settlor — (1)  In  general.  If,  but 
for  section  672(f)(5),  a  foreign  person 
would  be  treated  as  the  owner  of  any 
portion  of  a  trust,  any  U.S.  beneficiary 
of  such  trust  shall  be  treated  as  the 
owner  of  a  portion  of  the  trust  to  the 
extent  the  U.S.  beneficiary  directly  or 
indirectly  made  transfers  of  property  to 
such  foreign  person  (without  regard  to 
whether  the  U.S.  beneficiary  was  a  U.S. 
beneficiary  at  the  time  of  any  transfer) 
in  excess  of  transfers  to  the  U.S. 
beneficiary  from  the  foreign  person.  The 
rule  of  this  paragraph  will  not  apply  to 
the  extent  the  U.S.  beneficiary  can 
demonstrate  to  the  satisfaction  of  the 
district  director  that  the  transfer  by  the 
U.S.  beneficiary  to  the  foreign  person 
was  wholly  unrelated  to  any  transaction 
involving  the  trust.  For  piuposes  of  this 
paragraph,  a  transfer  of  property  does 
not  include  a  nongratuitous  transfer.  See 
§  671-2(e)(4)(ii).  In  addition,  a  gift  shall 
not  be  taken  into  account  to  the  extent 
such  gift  would  not  be  characterized  as 
a  taxable  gift  under  section  2503(b).  For 


a  definition  of  U.S.  beneficiary,  see 
section  679. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  I.  A,  a  nonresident  alien, 
contributes  property  to  FC,  a  foreign 
corporation  that  is  wholly  owned  by  A.  FC 
creates  a  foreign  trust,  FT,  for  the  benefit  of 
A  and  his  children.  FT  is  revocable  by  FC 
without  the  approval  or  consent  of  any  other 
person.  FC  funds  FT  with  the  property 
received  from  A.  A  and  his  family  move  to 
the  United  States.  Under  paragraph  (a)(1)  of 
this  section,  A  is  treated  as  the  owner  of  FT. 

Example  2.  B,  a  U.S.  citizen,  makes  a 
gratuitous  transfer  of  $1  million  to  his  uncle, 
C,  a  nonresident  alien.  C  creates  a  foreign 
trust,  FT,  for  the  benefit  of  B  and  his 
children.  FT  is  revocable  by  C  without  the 
approval  or  consent  of  any  other  person.  C 
hinds  FT  with  the  property  received  from  B. 
Under  paragraph  (a)(1)  of  this  section,  B  is 
treated  as  the  owner  of  FT.  (B  also  would  be 
treated  as  the  owner  of  FT  as  a  result  of 
section  679.) 

(b)  Different  taxable  years.  If  a  person 
has  a  different  taxable  year  (as  defined 
in  section  7701(a)(23))  bom  the  taxable 
year  of  the  trust,  an  amount  is  currently 
taken  into  account  in  computing  the 
income  of  such  person  for  purposes  of 
§  I.672(f>-1  if  the  amount  is  taken  into 
account  for  the  taxable  year  of  such 
p>erson  that  includes  the  last  day  of  the 
taxable  year  of  the  trust. 

(c)  Entity  characterization.  Entities 
generally  shall  be  characterized  under 
U.S.  income  tax  principles.  See 
§§301.7701-1  through  301.7701-4  of 
this  chapter.  However,  for  purposes  of 

§  1.672(f)-4,  a  transferor  that  is  a  wholly 
owned  business  entity  shall  be  treated 
as  a  corporation,  separate  from  its  single 
owner.  See  §  301.7701-2(c)(2)(iii)  of  this 
chapter. 

(d)  Effective  date.  The  rules  of  this 
section  are  generally  applicable  as  of 
August  20,  1996.  However,  the  rules  in 
paragraph  (c)  of  this  section  shall  not  be 
applicable  until  (date  of  publication  as 
a  final  regulation  in  the  Federal 
Register]. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Far.  5.  The  authority  citation  for  part 
301  is  amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  301.7701-2(c)(2)(iii)  also  issued 
under  26  U.S.C.  643(a)(7).  672(Q(4)  and  (6). 

Par.  6.  Section  301.7701-2  is 
amended  by  adding  paragraph  (c)(2)(iii) 
to  read  as  follows: 


(2)*   •   * 

(iii)  Special  rule  for  foreign  business 
entities  that  make  purported  gifts.  For 
the  purposes  of  applying  the  rules  of 
section  672(f)(4),  a  wholly  owned 
business  entity  shall  be  treated  as  a 
corporation,  separate  from  its  single 
owner. 
•        *        •        •        • 

Nfichael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
IFR  Doc.  97-14735  Filed  &-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 
[REQ-251 703-96] 
RIN  1546-AU74 

Residence  of  Trusts  and  Estates— 7701 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  providing 
guidance  relating  to  the  definition  of  a 
trust  as  a  United  States  person 
(domestic  trust)  or  foreign  trust.  The 
proposed  regulations  reflect  changes  to 
the  law  made  by  the  Small  Business  Job 
Protection  Act  of  1996  and  affect  the 
determination  of  the  residency  of  trusts 
for  federal  tax  purposes.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  August  4, 1997.  Requests  to 
speak  (with  outlines  of  oral  comments 
to  be  discussed)  at  the  public  hearing 
scheduled  for  September  16, 1997.  at  10 
a.m.  must  be  submitted  by  August  26. 
1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-25 1703-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-251703-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax — regs/comments.html. 
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The  public  hearing  will  be  held  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington. 
DC 
FOR  PURTHER  iNFORMATION  CONTACT: 

Concerning  the  regulations,  James  A. 
Quinn  or  Eliana  Dolgoff,  (202)  622- 
3060;  concerning  submissions  and  the 
hearing.  EvangeUsta  Lee,  (202)  622- 
7190  (not  toll-free  numbers). 

Background 

Section  1907  of  the  Small  Business 
Job  Protection  Act  of  1996  (the  Act), 
Public  Law  104-188, 110  Stat.  1755 
(August  20, 1996)  amended  sections 
7701(a)(30)  and  (31)  to  provide  a  new 
rule  for  determining  whether  a  trust  is 
domestic  or  foreign  (the  new  rule  does 
not  apply  to  estates),  effective  for  tax 
years  beginning  after  December  31, 
1996,  or  at  the  election  of  the  trustee  of 
a  trust  to  tax  years  ending  after  August 
20, 1996.  Section  7701(a){30)(E) 
provides  that  the  term  United  States 
person  means  any  trust  if  (i)  a  court 
within  the  United  States  is  able  to 
exercise  primary  supervision  over  the 
administration  of  the  trust  (court  test), 
and  (ii)  one  or  more  United  States 
fiduciaries  have  the  authority  to  control 
all  substantial  decisions  of  the  trust 
(control  test).  Section  7701(a)(31)(B) 
provides  that  the  term  foreign  trust 
means  any  trust  other  than  a  trust 
described  in  section  7701(a)(30)(E). 

Prior  to  the  Act,  section  7701(a)(31) 
provided  that  foreign  estate  and  foreign 
trust  mean  an  estate  or  trust,  as  the  case 
may  be,  the  income  of  which,  from 
sources  without  the  United  States, 
which  is  not  effectively  connected  with 
the  conduct  of  a  trade  or  business 
within  the  United  States,  is  not 
includible  in  gross  income  under 
subtitle  A.  Accordingly,  whether  a  trust 
was  domestic  or  foreign  depended  on 
whether  the  trust  was  more  comparable 
to  a  resident  or  nonresident  alien 
individual.  Thus,  it  was  necessary  to 
consider  and  weigh  various  factors  such 
as  the  location  of  the  assets,  the  country 
under  whose  laws  the  trust  was  created, 
the  residence  of  the  fiduciary,  the 
nationality  of  the  decedent  or  settlor, 
the  nationality  of  the  beneficiaries,  and 
the  location  of  the  administration  of  the 
trust.  See  Rev.  Rul.  60-181  (1960-1  C.B. 
257),  citing  B.W.  Jones  Trust  v. 
Commissioner,  46  B.T.A.  531  (1942), 
afTd,  132  F.2d  914  (4th  Cir.  1943). 

The  Act  made  a  number  of  procedural 
and  substantive  changes  to  the  tax 
treatment  of  foreign  trusts  that  were 
designed  to  improve  tax  compliance  and 
administration.  In  making  these  overall 


changes.  Congress  beUeved  that  it 
would  be  appropriate  to  have  an 
objective  test  for  determining  whether  a 
trust  is  foreign  or  domestic. 
Consequently,  it  enacted  the  two-part 
test  set  forth  above. 

Explanation  of  Provisions 

The  proposed  regulations  provide  that 
a  foreign  trust  is  taxed  in  the  same 
manner  as  a  nonresident  alien.  Thus, 
once  a  trust  is  determined  to  be  a 
foreign  trust,  the  residency  of  the 
fiduciary  of  the  trust  is  not  relevant  in 
determining  the  residence  of  the  trust. 
Additionally,  section  7701(b)  does  not 
apply  to  determine  whether  a  trust  is  a 
resident  of  the  United  States,  and  a 
foreign  trust  is  not  present  in  the  United 
States  for  purposes  of  section  871(a)(2). 

The  proposed  regulations  require  that 
the  terms  of  the  trust  instrument  and 
applicable  law  be  appUed  to  determine 
whether  the  court  test  and  the  control 
test  are  met.  The  residency  of  a  trust 
may  change  if  the  result  of  the  court  test 
or  control  test  changes. 

The  Safe  Harbor 

The  IRS  and  Treasury  Etepartment 
were  concerned  that  the  lack  of 
authority  construing  trust  law  in  many 
states  would  make  it  difficult  for 
taxpayers  to  determine  whether  a  trust 
is  domestic  or  foreign  under  the  court 
and  control  tests.  Specifically,  it  may  be 
difficult  to  determine  whether  the  court 
of  a  particular  state  would  assert 
primary  supervision  over  the 
administration  of  a  trust  if  that  trust  had 
never  appeared  before  a  court. 
Therefore,  the  proposed  regulations 
provide  a  safe  harbor  based  upon  the 
principle  that  when  the  administration 
of  a  trust  is  conducted  entirely  within 
a  particular  locality,  the  local  courts 
will  exercise  primary  supervision  over 
the  trust.  Restatement  (2d)  of  Conflicts 
of  Laws  §  267.  The  safe  harbor  provides 
that  a  trust  is  a  domestic  trust  if, 
pursuant  to  the  terms  of  a  trust 
instrument,  the  trust  has  only  United 
States  fiduciaries,  such  fiduciaries  are 
administering  the  trust  exclusively  in 
the  United  States,  and  the  trust  is  not 
subject  to  an  automatic  migration 
provision.  The  IRS  and  Treasury 
Department  request  comments  on 
whether  this  special  rule  is  sufficient  to 
address  the  lack  of  a  well-developed 
body  of  local  law. 

The  Court  Test 

The  proposed  regulations  define  the 
relevant  terms  for  purposes  of  the  court 
test.  The  term  court  includes  any 
federal,  state,  or  local  court. 

The  term  the  United  States  includes 
only  the  States  and  the  District  of 


Columbia.  Accordingly,  a  court  within  a 
territory  or  possession  of  the  United 
States  or  within  a  foreign  country  is  not 
a  court  within  the  United  States  and  a 
trust  subject  to  the  primary  supervision 
of  such  a  court  fails  to  meet  the  court 
test.  The  IRS  and  Treasury  Department 
request  comments  on  the  conclusion 
that  the  term  the  United  States  is  used 
in  its  geographical  sense  and  therefore 
excludes  territories  and  possessions. 

The  term  is  able  to  exercise  means 
that  if  petitioned,  a  court  has  or  would 
have  the  authority  under  appUcable  law 
to  render  orders  or  judgments  resolving 
issues  concerning  administration  of  the 
trust. 

The  term  primary  supervision  means 
that  a  court  has  or  would  have  the 
authority  to  determine  substantially  all 
issues  regarding  the  administration  of 
the  trust.  Simply  having  jurisdiction 
over  the  trustee,  a  beneficiary,  or  trust 
projperty  is  not  primary  supervision. 

ine  term  administration  of  the  trust 
means  the  carrying  out  of  the  duties 
imposed  on  a  fiduciary  by  the  terms  of 
the  trust  instrument  and  applicable  law. 

In  order  to  provide  certainty  to 
taxpayers,  the  proposed  regulations 
provide  some  bright-line  rules  for 
satisfying  the  court  test.  A  trust  meets 
the  court  test  if  an  authorized  fiduciary 
registers  the  trust  in  a  court  within  the 
United  States  under  a  state  statute  that 
has  provisions  substantially  similar  to 
Article  Vn,  Trust  Administration,  of  the 
Uniform  Probate  Code. 

In  the  case  of  a  testamentary  trust 
established  under  a  will  probated 
within  the  United  States,  if  all 
fiduciaries  of  the  trust  have  been 
qualified  as  trustees  of  the  trust  by  a 
court  within  the  United  States,  the  trust 
meets  the  court  test. 

In  the  case  of  an  inter  vivos  trust,  if 
the  fiduciaries  or  beneficiaries  take 
steps  with  a  court  within  the  United 
States  (such  as  the  filing  of  a  written 
request  with  the  court)  that  cause  the 
administration  of  the  trust  to  be  subject 
to  the  primary  supervi»on  of  the  court, 
the  trust  meets  the  court  test. 

The  proposed  regulations  clarify  that 
if  both  a  United  States  court  and  a 
foreign  court  are  able  to  exercise 
primary  sufjervision  over  the 
administration  of  the  trust,  the  trust  will 
be  considered  to  meet  the  court  test. 

The  proposed  regulations  contain 
rules  addressing  automatic  migration 
clauses,  also  known  as  "flee  clauses." 
The  proposed  regulations  provide  that 
the  court  test  is  not  met  if  a  United 
States  court's  attempt  to  assert 
jurisdiction  or  otherwise  supervise  the 
administration  of  the  trust  directly  or 
indirectly  would  cause  the  trust  to 
migrate  from  the  United  States. 
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The  Control  Test 

The  control  test  requires  that  one  or 
more  United  States  fiduciaries  have  the 
authority  to  control  all  substantial 
decisions  of  the  trust.  Under  the 
proposed  regulations,  the  term  fiduciary 
refers  to  any  person  described  in  section 
7701(a)(6)  and  §301.7701-6(b).  For  . 
purposes  of  the  control  test,  any  other 
person  that  has  the  power  to  control 
substantial  decisions  of  the  trust,  for 
example  a  trust  protector,  will  also  be 
treated  as  a  fiduciary.  The  proposed 
regulations  treat  such  persons  as 
fiduciaries  because  they  are  exercising 
powers  traditionally  held  by  fiduciaries 
or  because  they  can  effectively  exercise 
control  over  the  fiduciaries. 

Substantial  decisions  are  those 
decisions  that  persons  are  authorized  or 
required  to  make  under  the  terms  of  the 
trust  instrument  and  applicable  law  and 
that  are  not  ministerial.  Included  in  the 
proposed  regulations  is  a  nonexclusive 
list  of  substantial  decisions.  Substantial 
decisions  do  not  include  decisions 
exercisable  by  a  grantor  that  is  not  a 
fiduciary  of  the  trust,  or  decisions 
exercisable  by  a  beneficiary  that  affect 
only  the  beneficiary's  interest  in  the 
trust. 

In  accordance  with  the  legislative 
history,  the  proposed  regulations 
provide  that  United  States  fiduciaries 
have  the  authority  to  control  all 
substantial  decisions  of  the  trust  when 
they  have  the  power  by  vote  or 
otherwise  to  make  all  of  the  substantial 
decisions  of  the  trust  and  no  foreign 
fiduciary  has  the  power  to  veto  the 
substantial  decisions  of  the  United 
States  fiduciaries. 

The  proposed  regulations  contain 
rules  addressing  automatic  migration 
clauses,  also  known  as  "flee  clauses." 
The  proposed  regulations  provide  that 
the  control  test  is  not  met  if  an  attempt 
by  any  governmental  agency  or  creditor 
to  collect  information  from  or  assert  a 
claim  against  the  trust  would  cause  one 
or  more  substantial  decisions  of  the 
trust  to  no  longer  be  controlled  by 
United  States  fiduciaries. 

The  proposed  regulations  are 
proposed  to  apply  to  trusts  for  taxable 
years  beginning  after  December  31. 
1996.  and  to  a  trust  whose  trustee  has 
elected  to  apply  sections  7701(a)(30) 
and  (31)  to  the  trust  for  taxable  years 
ending  after  August  20,  1996,  under 
section  1907(a)(3)(B)  of  the  Act.  Notice 
96-65  (1996-52  I.R.B.  28)  grants  trusts 
that  meet  the  conditions  specified  in 
that  notice  additional  time  to  comply 
with  the  new  domestic  trust  criteria 
contained  in  the  Act  and  allows  such 
trusts  to  continue  to  file  as  domestic 
trusts  during  the  period  specified  in  that 


notice.  Notice  96-65  also  addresses  the 
time  and  manner  for  making  the 
election  provided  by  the  Act  to  apply 
the  new  domestic  trust  criteria 
retroactively  for  taxable  years  of  the 
trust  ending  after  August  20,  1996. 
Notice  96-65  remains  in  effect  and 
should  be  consulted  for  these  purposes. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  September  16, 1997.  at  10  a.m.  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  1 5  minutes  before  the  hearing 
starts.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  August  4.  1997, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (preferably  a  signed 
original  and  eight  (8)  copies)  by  August 
26.  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
piissed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
authors  of  these  regulations  are  James  A. 


Quinn  and  Eliana  Dolgoff  of  the  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  fi-om  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 

ADMiNiS'^A'^OK 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

8301.7701-6     [Arren^ 

Par.  2.  The  last  sentence  of  section 
301.7701-5  is  removed. 

Par.  3.  Section  301.7701-7  is  added  to 
read  as  follows: 

§  301 .7701-7    Trusts — domestic  and 
foreign. 

(a)  In  general.  (1)  A  trust  is  a  United 
States  person  if — 

(i)  A  court  within  the  United  States  is 
able  to  exercise  primary  supervision 
over  the  administration  of  the  trust 
(court  test);  and 

(ii)  One  or  more  United  States 
fiduciaries  have  the  authority  to  control 
all  substantial  decisions  of  the  trust 
(control  test). 

(2)  A  trust  is  a  United  States  person 
for  purposes  of  the  Internal  Revenue 
Code  at  any  time  that  the  trust  meets 
both  the  court  test  and  the  control  test. 
For  purposes  of  the  regulations  in  this 
chapter,  the  term  domestic  trust  means 
a  trust  that  is  a  United  States  person. 
The  term  foreign  trust  means  any  trust 
other  than  a  domestic  trust. 

(3)  Except  as  otherwise  provided  in 
part  I.  subchapter  J.  chapter  1  of  the 
Code,  the  taxable  income  of  a  foreign 
trust  is  computed  in  the  same  manner 
as  the  taxable  income  of  a  nonresident 
alien.  Thus,  section  7701(b)  does  not 
apply  to  determine  whether  a  foreign 
trust  is  a  resident  alien.  In  addition,  a 
foreign  trust  is  not  considered  to  be 
present  in  the  United  States  for 
purposes  of  section  871(a)(2). 

(b)  Applicable  law.  The  terms  of  the 
trust  instrument  and  applicable  law 
must  be  applied  to  determine  whether 
the  court  test  and  the  control  test  ^re 
met. 
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(c)  In  general — (1)  Safe  harbor.  A  trust 
is  a  domestic  trust  if  the  trust  has  only 
United  States  fiduciaries,  as  defined  in 
paragraph  (e)  of  this  MCtion,  the  trust  is 
administered  exclusively  in  the  United 
States  pxirsuant  to  Ae  terms  of  a  trust 
instrument,  and  the  trust  is  not  subject 
to  an  automatic  migration  provision 
described  in  paragraph  (d)(2)(v)  or  (e)(3) 
of  this  section. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (c)(1)  of 
this  section: 

Example.  A  executes  a  trust  instrument  for 
the  equal  benefit  of  A'a  two  children,  B  and 
C.  The  trust  instrument  provides  that  DC,  a 
State  Y  corpwration,  is  the  only  trustee  of  the 
trust.  Pursuant  to  the  terms  of  the  trust 
instrument,  the  trust  is  administered  in  State 
Y,  a  state  within  the  United  States.  The  trust 
is  not  subject  to  an  automatic  migration 
provision  described  in  paragraph  (d)(2)(v)  or 
(e)(3)  of  this  section.  Wo  person  other  than 
DC  has  any  power  over  the  trust.  The  trust 
satisfies  the  safe  harbor  of  paragraph  (c)(1) 
and  is  a  domestic  trust. 

(d).rhe  court  test— (1)  Definitions. 
The  following  definitions  apply  for 
purposes  of  the  court  test; 

(i)  Court.  The  term  court  includes  any 
federal,  state,  or  local  court. 

(ii)  The  United  States.  The  term  the 
United  States  is  used  in  this  section  in 
a  geographical  sense.  Thus,  for  purposes 
of  the  court  test,  the  United  States 
includes  only  the  States  and  the  EHstrict 
of  Columbia.  See  section  7701(a)(9). 
Accordingly,  a  court  within  a  territory 
or  possession  of  the  United  States  or 
within  a  foreign  country  is  not  a  court 
within  the  United  States. 

(iii)  Is  able  to  exercise.  The  term  is 
able  to  exercise  means  that  a  court  has 
or  would  have  the  authority  under 
applicable  law  to  render  orders  or 
judgments  resolving  issues  concerning 
administration  of  the  trust. 

(iv)  Primary  supervision.  The  term 
primary  supervision  means  that  a  court 
has  or  would  have  the  authority  to 
determine  substantially  all  issues 
regarding  the  administration  of  the 
entire  trust.  A  court  may  have  primary 
supervision  even  if  another  court  has 
jurisdiction  over  a  trustee,  a  beneficiary, 
or  trust  prof)erty. 

(v)  Administration.  The  term 
administration  of  the  trust  means  the 
carrying  out  of  the  duties  imposed  on  a 
fiduciary  by  the  terms  of  the  trust 
instrument  and  applicable  law, 
including  maintaining  the  books  and 
records  of  the  trust,  filing  tax  returns, 
defending  the  trust  from  suits  by 
creditors,  and  determining  the  amount 
and  timing  of  distributions. 

(2)  Situations  that  meet  the  court 
test— (i)  Uniform  Probate  Code.  A  trust 
meets  the  court  test  if  a  trust  is 


registered  by  an  authorized  fiduciary  in 
a  court  within  the  United  States  under 
a  state  statute  that  has  provisions 
substantially  similar  to  Article  VII,  Trust 
Administration,  of  the  Uniform  Probate 
Code,  8  Uniform  Laws  Annotated  1 
(West  Supp.  1997),  available  from  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  676  North  St. 
Clair  Street,  Suite  1700,  Chicago,  Illinois 
60611. 

(ii)  Testamentary  trust.  In  the  case  of 
a  trust  created  pursuant  to  the  terms  of 
a  will  probated  within  the  United  States 
(other  than  an  ancillary  probate),  if  all 
fiduciaries  of  the  trust  have  been 
qualified  as  trustees  of  the  trust  by  a 
court  within  the  United  States,  the  trust 
meets  the  court.test. 

(iii)  Inter  vivos  trust.  In  the  case  of  a 
trust  other  than  a  testamentary  trust,  if 
the  fiduciaries  and/or  beneficiaries  take 
steps  with  a  court  within  the  United 
States  that  cause  the  administration  of 
the  trust  to  be  subject  to  the  primary 
supervision  of  the  court,  the  trust  meets 
the  court  test. 

(iv)  A  United  States  and  a  foreign 
court  are  able  to  exercise  primary 
supervision  over  the  administration  of 
the  trust.  If  both  a  United  States  court 
and  a  foreign  court  are  able  to  exercise 
primary  supervision  over  the 
administration  of  the  trust,  the  trust 
meets  the  court  test. 

(v)  Automatic  migration  provisions. 
Notwithstanding  any  other  provision  in 
this  section,  a  court  within  the  United 
States  is  not  considered  to  have  primary 
supervision  over  the  administration  of 
the  trust  if  the  trust  instrument  provides 
that  a  United  States  court's  attempt  to 
assert  jurisdiction  or  otherwise 
supervise  the  administration  of  the  trust 
directly  or  indirectly  would  cause  the 
trust  to  migrate  from  the  United  States. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d): 

Example  1.  A.a  United  States  citizen, 
executes  a  trust  instrument  for  the  equal 
benefit  ofA's  two  United  States  children. 
The  trust  instrument  provides  that  DC.  a 
domestic  corporation,  is  to  act  as  trustee  of 
the  trust  and  that  the  trust  is  to  be 
administered  in  Country  X,  a  foreign  sountry. 
The  trust  instrument  provides  that  the  law  of 
State  Y.  a  state  within  the  United  States,  is 
to  govern  the  trust.  Under  the  law  of  Country 
X,  a  court  within  Country  X  is  able  to 
exercise  primary  sujjervision  over  the 
administration  of  the  trust  but,  as  required  by 
the  trust  instrument,  applies  the  law  of  State 
Y  to  the  trust.  No  court  within  the  United 
States  is  able  to  exercise  primary  supervision 
over  the  administration  of  the  trust.  The  trust 
fails  to  satisfy  the  court  test  and  therefore  is 
a  foreign  trust. 

Example  2.  Trust  T  owns  a  single  asset,  an 
interest  in  land  located  in  State  Y,  a  state 
within  the  United  States.  Under  the  law  of 


State  Y,  a  trust  owning  solely  real  property 
within  the  state  is  subject  to  the  primary 
supervision  over  the  administration  of  the 
trust  by  a  court  within  State  Y.  The  trust 
satisfies  the  court  test. 

Example  3.  A,  a  United  States  citizen, 
executes  a  trust  instrument  for  his  own 
benefit  and  the  benefit  of  B,  his  United  States 
spouse.  The  trust  instrument  provides  that 
the  trust  is  to  be  administered  in  State  Y,  a 
state  within  the  United  States,  by  DC.  a  State 
y  corporation.  The  trust  instrument  further 
provides  that  in  the  event  that  a  creditor  sues 
the  trustee  in  a  United  States  court,  the  trust 
will  migrate  from  State  Y  to  Country  Z,  a 
foreign  jurisdiction,  so  that  no  United  States 
court  will  have  jurisdiction  over  the  trust  A 
court  within  the  United  States  is  not  able  to 
exercise  primary  supervision  over  the 
administration  of  the  trust  because  the 
United  States  court's  jurisdiction  over  the 
administration  of  the  trust  is  automatically 
terminated  in  the  event  the  court  attempts  to 
assert  jurisdiction.  Therefore,  the  trust  foils  to 
satisfy  the  court  test  from  the  time  of  its 
creation  and  is  a  foreign  trust 

(e)  Control  test — (1)  Definitions — (i) 
United  States  fiduciary.  "The  term 
fiduciary  includes  any  f)erson  described 
in  section  7701(a)(6)  and  §  301.7701- 
6(b).  In  addition,  for  purposes  of  this 
section,  any  other  person  who  has  the 
power  to  control  one  or  more  substantial 
decisions  of  the  trust  (and  therefore  has 
a  power  ordinarily  held  by  a  fiduciary) 
will  be  treated  as  a  fiduciary.  A  person 
may  be  treated  as  a  fiduciary  even  if  the 
trust  instrument  provides  for  the  person 
to  be  relieved  of  personal  liability  for 
violation  of  duties.  A  United  States 
fiduciary  is  a  fiduciary  that  is  a  United 
States  person  within  the  meaning  of 
section  7701(a)(30).  For  example,  a 
fiduciary  which  is  a  United  States 
corporation  owned  by  a  nonresident 
alien  is  a  United  States  fiduciary. 

(ii)  Substantial  decisions.  (A)  The 
term  substantial  decisions  means  those 
decisions  (other  than  those  described  in 
paragraph  (e)(l)(ii)(B)  of  this  section) 
that  persons  are  authorized  or  required 
to  make  under  the  terms  of  the  trust 
instrument  and  applicable  law  and  that 
are  not  ministerial.  Substantial 
decisions  include,  but  are  not  limited 
to— 

[1]  Whether  and  when  to  distribute 
income  or  corpus; 

(2)  The  amount  of  any  distributions: 

(3)  The  selection  of  a  beneficiary; 
[4]  The  power  to  make  investment 

decisions; 

(5)  Whether  a  receipt  is  allocable  to 
income  or  principal; 

(6)  Whetner  to  terminate  the  trust; 

(7)  Whether  to  compromise,  arbitrate, 
or  abandon  claims  of  the  trust; 

(8)  Whether  to  sue  on  behalf  of  the 
trust  or  to  defend  suits  against  the  trust; 
and 

(9)  Whether  to  remove,  add,  or  replace 
a  trustee. 
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(B)  Substantial  decisions  do  not 
include  decisions  exercisable  by  a 
grantor,  unless  the  grantor  is  acting  as 
a  fiduciary  under  section  7701(a)(6)  and 
§301.7701-6(b).  In  addition,  substantial 
decisions  do  not  include  decisions 
exercisable  by  a  beneficiary,  unless  the 
beneficiary  is  acting  as  a  fiduciary  under 
section  7701(a)(6)  and  §301.7701-6(b). 
that  affect  solely  the  portion  of  the  trust 
in  which  the  beneficiary  has  an  interest. 
Decisions  that  are  ministerial  include 
decisions  regarding  details  such  as  the 
bookkeeping,  the  collection  of  rents,  and 
the  execution  of  investment  decisions 
made  by  the  fiduciaries. 

(iii)  Control.  Control  means  having 
the  power,  by  vote  or  otherwise,  to  make 
all  of  the  substantial  decisions  of  the 
trust,  with  no  other  person  having  the 
power  to  veto  the  substantial  decisions. 
However,  the  ability  of  a  grantor  (other 
than  a  grantor  acting  as  a  fiduciary 
under  section  7701(a)(6)  and 
§  301.7701-6(b))  to  veto  another 
person's  substantial  decision  does  not 
cause  such  person  to  fail  to  control  that 
substantial  decision.  In  addition,  the 
ability  of  a  beneficiary  (other  than  a 
beneficiary  acting  as  a  fiduciary  under 
section  7701(a)(6)  and  §  301.7701-6(b)) 
to  veto  another  person's  substantial 
decision  that  affects  solely  the  portion 
of  the  trust  in  which  the  beneficiary  has 
an  interest  does  not  cause  such  person 
to  fail  to  control  that  substantial 
decision. 

(2)  Replacement  of  a  fiduciary.  In  the 
event  of  an  inadvertent  change  in  the 
fiduciaries  that  would  cause  a  change  in 
the  residency  of  a  trust,  the  trust  is 
allowed  six  months  from  the  date  of  the 
change  in  the  fiduciaries  to  adjust  either 
the  fiduciaries  or  the  residence  of  the 
fiduciaries  so  as  to  avoid  a  change  in  the 
residence  of  the  trust.  Inadvertent 
changes  in  the  fiduciaries  include  the 
death  of  a  fiduciary  or  the  abrupt 
resignation  of  a  fiduciary.  If  the 
adjustment  is  made  within  six  months, 
the  trust  is  treated  as  retaining  its  pre- 
change  residence  during  the  six-month 
period.  If  the  adjustment  is  not  made 
within  six  months,  the  trust  residence 
changes  as  of  the  date  of  the  inadvertent 
change. 

(3)  Automatic  migration  provisions. 
Notwithstanding  any  other  provision  in 
this  section.  United  States  fiduciaries 
are  not  considered  to  control  all 
substantial  decisions  of  the  trust  if  an 
attempt  by  any  governmental  agency  or 
creditor  to  collect  information  from  or 
assert  a  claim  against  the  trust  would 
cause  one  or  more  substantial  decisions 
of  the  trust  to  no  longer  be  controlled  by 
United  States  fiduciaries. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e): 


Example  1.  Ais  &  nonresident  alien 
individual.  A  is  the  grantor  and  beneficiary 
of  an  individual  retirement  account  (IRA) 
and  has  the  exclusive  power  to  make 
decisions  regarding  withdravsials  from  the 
IRA  and  to  direct  its  investments.  A  is  not  a 
fiduciary  as  defined  in  paragraph  (e)(l)(i)  of 
this  section.  The  IRA  has  a  single  United 
States  trustee  and  no  foreign  trustees.  The 
United  States  trustee  has  the  power  to  control 
all  decisions  of  the  trust  other  than 
withdrawal  and  investment  decisions.  In  this 
case,  decisions  regarding  withdrawals  and 
the  trust's  investments  are  not  substantial 
decisions  because  these  decisions  are  solely 
exercisable  by  the  grantor.  Therefore,  the 
control  test  is  satisfied  because  the  United 
States  fiduciary  controls  all  substantial 
decisions. 

Example  2.  A  is  a  nonresident  alien 
individual.  A  is  the  grantor  of  a  trust  and  has 
the  power  to  revoke  the  trust,  in  whole  or  in 
part  and  revest  assets  in  A.  A  is  the  owner 
of  the  trust  under  section  676.  A  is  not  a 
fiduciary  as  defined  in  paragraph  (e)(l)(i)  of 
this  section.  The  trust  has  two  trustees,  B,  a 
United  States  person  and  C,  a  nonresident 
alien.  Cs  only  power  is  the  power  to  make 
distributions  from  the  trust  and  C  can 
exercise  this  power  without  authorization 
from  B.  In  this  case,  decisions  exercisable  by 
A  to  have  trust  assets  distributed  to  A  are  not 
substantial  decisions  because  these  decisions 
are  exercisable  by  the  grantor.  However, 
distribution  decisions  exercisable  by  Care 
substantial  decisions.  Therefore,  the  trust  is 
a  foreign  trust  k)ecause  B  does  not  control  all 
substantial  decisions  of  the  trust. 

Example  3.  Trust  has  three  fiduciaries,  A. 

B.  and  C.  A  and  B  are  United  States  citizens 
and  C  is  a  nonresident  alien.  The  trust 
instrument  directs  that  C  is  to  make  all  of  the 
trust's  investment  decisions,  but  that  A  and 
B  may  veto  Cs  investment  decisions.  A  and 
B  cannot  act  to  make  the  investment 
decisions  on  their  own.  The  control  test  is 
not  satisfied  because  the  United  States 
fiduciaries.  A  and  B.  do  not  have  the  power 
to  make  all  of  the  substantial  decisions  of  the 
trust. 

Example  4.  Trust  has  two  fiduciaries,  A 
and  B,  bioth  of  whom  are  United  States 
citizens.  The  trust  instrument  provides  that 

C,  a  foreign  corporation,  will  serve  as  an 
advisor  and  recommend  investments  to  A 
and  B.  A  and  B  may  accept  or  reject  Cs 
recommendations  and  can  make  investments 
that  C  has  not  recommended.  A  and  B  control 
all  other  decisions  of  the  trust.  A  and  B 
delegate  to  C  the  authority  to  execute  the 
investment  decisions  approved  by  A  and  B. 
The  control  test  is  satisfied  because  the 
United  States  fiduciaries  control  all 
substantial  decisions  of  the  trust. 

Example  5.  Trust  has  three  fiduciaries,  A. 
B.  and  C.  A  and  B  are  United  States  citizens 
and  C  is  a  nonresident  alien.  The  trust 
instrument  provides  that  no  substantial 
decisions  of  the  trust  can  be  made  unless 
there  is  unanimity  among  the  fiduciaries.  The 
control  test  is  not  satisfied  because  the 
United  States  fiduciaries  do  not  control  all 
the  substantial  decisions  of  the  trust.  No 
substantial  decisions  can  be  made  without 
Cs  agreement. 

Example  6.  (i)  A  trust  that  satisfies  the 
court  test  has  three  fiduciaries.  A,  B,  and  C. 


A  and  B  are  United  States  citizens  and  C  is 
a  noruesident  alien.  Decisions  are  made  by 
majority  vote  of  the  fiduciaries.  The  trust 
instrument  provides  that  upon  the  death  or 
resignation  of  any  of  the  fiduciaries,  D.  a 
nonresident  alien,  is  the  successor  fiduciary. 
A  dies  and  D  becomes  a  fiduciary  of  the  trust. 
Two  months  after  A  dies,  E.  a  United  States 
person,  replaces  D  as  a  fiduciary  of  the  trust 
During  the  period  after  A's  death  and  before 
E  begins  to  serve,  the  trust  satisfies  the 
control  test  and  remains  a  domestic  trust. 

(ii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  6  except  that  at  the  end 
of  the  six-month  period  after  A's  death,  D  has 
not  been  replaced  and  remains  -a  fiduciary  of 
the  trust.  The  trust  t>ecame  a  foreign  trust  on 
the  date  A  died. 

Example  7.  Trust  has  three  beneficiaries.  A, 
B  and  C,  all  of  whom  are  nonresident  aliens. 
Each  beneficiary  has  the  right  to  receive  all 
of  the  income  from  his  or  her  share  of  the 
trust  for  life.  Each  beneficiary  also  has  a 
limited  power  of  appointment  over  his  or  her 
respective  share  of  the  trust.  The  trust  has 
only  one  fiduciary,  D,  a  United  States  citizen. 
The  trust  meets  the  control  test  because  the 
United  States  fiduciary  controls  all 
substantial  decisions  of  the  trust 
notwithstanding  the  beneficiaries'  powers  of 
appointment  over  their  respective  interests. 

(0  Effective  date.  This  section  is 
applicable  to  trusts  for  taxable  years 
beginning  after  December  31,  1996,  and 
to  trusts  whose  trustee  has  elected  to 
apply  sections  7701(a)(30)  and  (31)  to 
the  trust  for  taxable  years  ending  after 
August  20,  1996,  under  section 
1907(a)(3)(B)  of  the  Small  Business  Job 
Protection  Act  of  1996,  Public  Law  104- 
188,  110  Stat.  1755  (26  U.S.C.  7701 
note). 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-14736  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SPATS  No.  ND-036-FOR;  State  Program 
Amendment  No.  XVIV] 

North  Dakota  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter,  the 
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"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
repealing  statutes  pertaining  to  the 
Reclamation  Research  Advisory 
Committee.  The  amendment  is  intended 
to  revise  the  North  Dakota  program  to 
improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.  m.d.t.  July  7, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  30, 1997.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.  on  June  20. 
11-10  ■' 

ADO«ESStS;  Written  comments  should 
be  mailed  or  hand  dehvered  to  the  Field 
Office  Director's  name  and  address 
hsted  below.  Mr.  Guy  Padgett,  Director, 
Casper  Field  Office.  U.S.  Office  of 
Surface  Mining,  100  East  "B"  Street. 
Room  2128.  Casper,  Wyoming  82601- 
1918. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Mr.  Guy  Padgett,  Director,  Casper  Field 
Office.  U.S.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street.  Room  2128,  Casper, 
Wyoming  82601-1918 
Mr.  James  R.  Deutsch.  Director, 
Reclamation  Division,  Public  Service 
Commission.  State  Capitol — 600  E. 
Boulevard.  Bismarck.  North  Dakota 
58505-0480,  Telephone:  701/328- 
2400 
FOR  FURTHER  iNFOAMATION  COfTACT: 
Mr.  Guy  Padgett.  Telephone:  307/261- 
6550. 

SUPP-  H MF  NTARY  INFORMATK)N: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15, 1980  Federal 
Register  (45  FR  82214).  Subsequent 
actions  concerning  North  Dakota's 
program  and  program  amendments  can 
be  found  at  30  CFR  934.15.  934.16.  and 
934.30. 


n.  Proposed  Amenrtment 

By  letter  dated  May  2. 1997.  North 
Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Amendment  number  XXIV). 
administrative  record  No.  ND-Y-01.  30 
U.S.C.  1201  et  seq).  North  Dakota 
submitted  the  proposed  amendment  on 
its  own  initiative.  The  provisions  of  the 
North  Dakota  Century  Code  that  North 
Dakota  proposed  to  delete  were:  NDCC 
38-14.1-04.1,  Reclamation  research 
advisory  committee;  NDCC  38-14.1- 
04.2.  Advisory  Committee 
responsibilities;  NDCC  38-14.1-04.3, 
Reclamation  research  objective. 

Specifically,  North  Dakota  proposed 
to  repeal  the  provisions  in  its  law  that 
set  up  its  Reclamation  Research 
Advisory  Committee  since  this 
committee  is  no  longer  necessary. 

m.  Public  Corameiit  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
NorUi  Dakota  program. 

1 .  Written  Comments 

Written  comments  should  be  si)ecific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.d.t.  on  June  20, 1997.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 


The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
MFORMATION  CONTACT.  All  such  meeting 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  DeterminatiDns 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
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provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3§07  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergoverrunenfal  relations,  Surface 
mining.  Underground  mining. 

Dated:  May  29.  1997. 
Richard  J.  Seibel. 

Regional  Director,  Western  Regional 
Coordinating  Center. 

IFR  Doc.  97-14728  Filed  6-4-97;  8:45  ami 
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DFPAW-WFWT  OF  COMMERCE 

p  sent  and  Trademark  Office 

37  CFR  Parts  2  and  3 
[Docket  No.  970428100-7100-01] 
R'N  D651-AA87 

M  V  ettaiMOUS  Changes  to  Trademark 
^   ai  and  Appeal  Board  Rules 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  its  rules 
governing  practice  before  the  Trademark 
Trial  and  Appeal  Board  (Board)  to 
expedite  inter  partes  proceedings.  These 
proposed  changes  enlarge  the  time 
periods  for  discovery,  testimony,  and 
response  to  motions,  and  concomitantly 
limit  the  circumstances  in  which 
extensions  may  be  obtained.  In  addition, 
they  impose  strict  limitations  on  the 
number  of  written  discovery  requests 
which  one  party  may  serve  upon 
another  party  in  a  proceeding.  Other 
proposed  inter  partes  rule  amendments 
clarify  the  rules,  conform  the  rules  to 
current  practice,  simplify  practice,  and 
correct  cross-references.  Finally  the  PTO 
proposes  to  amend  37  CFR  2.76(a). 
2.76(g),  and  2.76(h),  which  affect 
practice  in  ex  parte  appeals  to  the 
Board,  to  conform  these  rules  to  current 
practice. 

DATES:  Written  comments  must  be 
received  on  or  before  August  4, 1997  to 
ensure  consideration.  An  oral  hearing 
will  not  be  conducted. 

ADDRESSES:  Written  comments  may  be 
sent  by  mail  addressed  to  Assistant 
Commissioner  for  Trademarks,  Box 
TTAB— No  Fee,  2900  Crystal  Drive. 
Arlington,  Virginia  22202-3513,  marked 
to  the  attention  of  Ellen  J.  Seeherman. 
Written  comments  may  also  be  sent  by 
facsimile  transmission  to  (703)  308- 
9333,  marked  to  the  attention  of  Ellen  J. 
Seeherman.  Written  comments  will  be 
available  for  public  inspection  in  Suite 
900,  on  the  9th  Floor  of  the  South 
Tower  Building,  2900  Crystal  Drive, 
Arlington,  Virginia  22202-3513. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  J.  Seeherman,  Administrative 
Trademark  Judge,  Trademark  Trial  and 
Appeal  Board,  by  telephone  at  (703) 
308-9300.  extension  206.  or  by  mail 
marked  to  her  attention  and  addressed 
to  Assistant  Commissioner  for 
Trademarks.  Box  TTAB— No  Fee.  2900 
Crystal  Drive.  Arlington,  Virginia 
22202-3513  or  by  facsimile 
transmission  marked  to  her  attention 
and  sent  to  (703)  308-9333. 

SUPPt.EMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking  is 
designed  to  improve  practice  and 
expedite  proceedings  in  inter  partes 
cases  before  the  Trademark  Trial  and 
Appeal  Board  (Board).  In  addition,  the 
proposed  amendments  codify  and 
clarify  certain  practices  of  the  Board  and 
correct  certain  references  to  citations  of 
the  Trademark  A^n  and  the  Code  of 
Federal  Regulations. 

The  proposed  amendments,  and  the 
reasons  for  the  amendments,  are 
discussed  below. 


The  Board's  workload  has  increased 
dramatically  in  the  last  several  years 
because  of  a  rapid  growth  in  the  number 
of  inter  partes  and  ex  parte  proceedings 
filed  with  the  Board.  Along  with  this 
increase  in  the  number  of  proceedings, 
there  has  been  a  marked  increase  in  the 
number  of  motions  and  other  papers 
filed  in  each  inter  partes  case.  It  appears 
to  the  Board  that  this  proliferation  of 
papers  has  been  due,  in  large  part,  to  the 
fact  that  in  recent  years,  majiy  attorneys 
practicing  before  the  Board  in  inter 
partes  cases  have  taken  an  increasingly 
aggressive  approach  by  filing  every 
possible  motion  that  may  be  filed  and 
by  responding  to  every  paper  filed  to  the 
point  of  sur-reply  and  sur-sur-reply 
briefs.  It  also  appears  that  some  of  the 
papers  filed  are  part  of  a  strategy  to  bury 
the  adverse  party  with  paper,  so  that  it 
becomes  too  expensive  for  that  party  to 
proceed  with  the  case,  and  the  party  is 
forced  to  settle  or  capitulate.  Whatever 
the  reason,  in  many  cases  the  number  of 
papers  filed  goes  far  beyond  what  is 
reasonably  needed  for  a  Board 
proceeding.  The  filing  of  these  papers 
causes  needless  work  and  expense  for 
the  parties  and  the  Board.  Moreover,  the 
rapid  growth  in  the  number  of  papers 
filed  has  caused  substantial  delays  in  all 
phases  of  the  Board's  work,  including 
the  resolution  of  motions  and  the  final 
determination  of  proceedings. 

A  number  of  the  rule  amendments 
proposed  in  this  notice,  namely,  the 
proposed  amendments  to  §§  2.120(a), 
2.120(d)(1),  2.120(d)(2),  2.120(e), 
2.120(h),  2.121(a)(1),  2.121(c),  2.127(a). 
2.127(b),  2.127(d).  and  2.127(e)(1),  are 
designed  to  address  these  problems  by 
changing  certain  Board  practices 
relating  to  discovery,  testimony  periods, 
and  motions.  In  addition.  §  2.120(a)  is 
proposed  to  be  amended  to  clarify  Board 
discovery  practice  in  the  wake  of  the 
December  1. 1993  amendments  to  the 
Federal  Rules  of  Civil  Procedure. 

Other  amendments  proposed  in  this 
notice  serve  to  clarify  the  rules,  conform 
the  rules  to  current  Board  practice, 
simplify  practice,  and  correct  certain 
cross-references  in  the  rules.  The  rules 
affected  by  these  proposed  amendments 
are  §§  2.76(a),  2.76(g),  2.76(h),  2.85(e), 
2.87(c),  2.101(d)(1),  2.102(d),  2.111(h), 
2.111(c)(1),  2.117(a).  2.117(b).  2.119(d), 
2.120(g)(1),  2.121(d),  2.122(b)(1). 
2.122(d)(1).  2.123(b).  2.123(fl.  2.125(c). 
2.127(f).  2.134(a),  and  2.146(e)(1). 

Proposed  Amendments  Relating  to 
Discovery 

It  is  the  experience  of  the  Board  that 
a  large  number  of  motions  and  requests 
are  filed  in  connection  with  discovery. 
Many  of  these  filings  relate  to  repeated 
requests  for  extensions  of  time, 
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specifically,  extensions  of  the  discovery 
period  and  the  time  to  respond  to 
discovery  requests. 

Moreover,  at  present,  the  Board  sets 
the  closing  date  for  the  taking  of 
discovery,  with  the  date  set  being  90 
days  after  the  date  of  the  initial  trial 
order.  However,  discovery  in  Board 
proceedings  opens  at  the  times  specified 
in  Rules  30,  33,  34,  and  36  of  the 
Federal  Rules  of  Civil  Procedure  as  they 
read  prior  to  the  December  1, 1993 
amendments  to  those  rules.  See  "Effect 
of  December  1, 1993  Amendments  to  the 
Federal  Rules  of  Civil  Procedure  on 
Trademark  Trial  and  Appeal  Board  Inter 
Partes  Proceedings,"  1159  TMCXi  14 
(February  1, 1994).  Thus, 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  may  be  served  upon  the 
plaintiff  after  the  proceeding 
commences  (i.e.,  after  the  notice  of 
opposition  or  petition  for  cancellation  is 
filed  in  an  opposition  proceeding,  and 
after  the  mailing  by  the  Board  of  the 
notice  of  institution  in  an  interference 
or  concurrent  use  proceeding),  and 
upon  the  defendant  with  or  after  service 
of  the  complaint  by  the  Board. 
Discovery  depositions  generally  may  be 
taken  by  any  party  after  commencement 
of  the  proceeding,  except  that  the 
Board's  permission  must  be  obtained 
first  in  certain  specified  situations. 
Further,  the  Board  still  follows  the 
practice  embodied  in  Rules  33(a),  34(b), 
and  36(a)  of  the  Federal  Rules  of  Civil 
Procedure,  as  they  read  prior  to  the 
December  1, 1993  amendments,  that  a 
defendant  may  serve  responses  to 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  either  within  30  days  after 
service  of  a  discovery  request  (35  days 
if  service  of  the  request  for  discovery  is 
made  by  first-class  mail,  "Express 
Mail,"  or  overnight  courier — see 
%  2.119(c)),  or  within  45  days  after 
service  of  the  complaint  upon  it  by  the 
Board,  whichever  is  later.  These 
practices  relating  to  the  opening  of 
discovery  and  the  time  for  the  service  of 
discovery  responses  by  the  defendant 
are  complicated,  and  unpopular  with 
practitioners. 

In  order  to  simplify  the  opening  of 
discovery,  and  reduce  the  number  of 
motions  to  extend  the  discovery  period 
and  the  time  to  respond  to  discovery 
requests,  it  is  proposed  to  amend 
§  2.120(a)  to  provide  that  the  Board  will 
specify  the  opening  and  closing  dates 
for  the  taking  of  discovery,  and  that  the 
discovery  period  will  be  set  for  a  period 
of  180  days.  The  section  is  also 
proposed  to  be  amended  to  include  a 
provision  that  responses  to 
interrogatories,  requests  for  production 


of  documents  and  things,  and  requests 
for  admission  must  be  served  within  40 
days  from  the  date  of  service  of  such 
discovery  requests. 

Because  ofthe  proposed  enlargements 
of  the  discovery  and  response  periods, 
it  is  also  proposed  to  limit  the 
circumstances  in  which  extensions  will 
be  granted.  Specifically,  §  2.120(a)  is 
proposed  to  be  amended  to  provide  that 
extensions  of  the  discovery  period  will 
be  granted  only  upon  stipulation  of  the 
parties  approved  by  the  Board,  while 
the  time  to  respond  to  interrogatories, 
requests  for  production  of  documents 
and  things,  and  requests  for  admission 
may  be  extended  only  upon  stipulation 
ofthe  parties  or  upon  motion  showing 
extraordinary  circumstances  granted  by 
the  Board.  (The  Board,  of  course,  retains 
its  inherent  power  to  sua  sponte  reset, 
and  thereby  extend,  the  discovery 
period  and  response  times.)  In  addition, 
the  section  is  proposed  to  be  amended 
to  include  a  provision  (now  found,  in 
somewhat  different  form,  in 
§  2.121(a)(1)),  that  the  resetting  of  a 
party's  time  to  respond  to  an 
outstanding  request  for  discovery  will 
not  result  in  the  automatic  rescheduUng 
of  the  discovery  and/ or  testimony 
periods,  and  that  "the  discovery  period 
will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  and  testimony  periods  will 
be  rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  showing  extraordinary 
circumstances  approved  by  the  Board." 
The  quoted  portion  is  somewhat 
different  ftt)m  its  coimterpart  in  present 
§  2.121(a),  but  is  consistent  with  the 
provisions  of  §  2.121(a)(1)  as  proposed 
to  be  amended.  Because  of  the  proposed 
amendment  of  §  2.120(a)  to  include 
provisions  governing  discovery 
response  periods  and  extensions 
thereof,  it  is  beUeved  that  §  2.120(a), 
rather  than  §  2.121(a)(1),  which  governs 
the  scheduling  and  rescheduling  of 
testimony  periods,  is  the  most  logical 
place  for  the  provision  now  proposed  to 
be  moved. 

The  enlargement  of  the  discovery 
period  and  of  the  time  to  respond  to 
discovery  requests,  and  the  concomitant 
limitations  on  the  situations  in  which 
extensions  of  these  times  will  be 
granted,  will  reduce  the  number  of 
extension  requests  filed,  reduce  delays 
in  the  service  of  discovery  responses, 
and  expedite  proceedings  before  the 
Board. 

Another  proposed  change  to  §  2.120(a) 
clarifies  Board  discovery  practice  in  the 
wake  of  the  December  1, 1993 
amendments  to  the  Federal  Rules  of 
Civil  Procedure.  Section  2.116(a) 
provides  that,  except  as  otherwise 


provided,  and  wherever  appUcable  and 
appropriate,  procedure  and  practice  in 
Board  inter  partes  proceedings  shall  be 
governed  by  the  Federal  Rules  of  Civil 
Procedure.  Section  2.120(a)  provides,  in 
part,  that  the  provisions  of  the  Federal 
Rules  of  Qvil  Procedure  relating  to 
discovery  shall  apply  in  opposition, 
cancellation,  interference,  and 
concurrent  use  registration  proceedings 
except  as  otherwise  provided  in  §  2.120; 
and  that  the  opening  of  discovery  is 
governed  by  the  Federal  Rules  of  Civil 
Procedure.  Thus,  where  the  Board  has 
its  own  rule  concerning  a  particular 
matter  of  practice  or  procedure,  that  rule 
governs;  if  there  is  no  Board  rule 
concerning  the  matter,  the  Federal  Rules 
of  Civil  F*rocedure  apply,  where 
appUcable  and  appropriate. 

The  December  1, 1993  amendments  to 
the  Federal  Rules  of  Civil  Procedure 
substantially  changed  discovery 
procedures  in  civil  actions.  The 
amended  rules  included  provisions 
which,  inter  alia,  mandated  automatic 
disclosiu^,  scheduling  conferences, 
conferences  to  discuss  settlement  and  to 
develop  a  plan  for  discovery,  and 
transmission  to  the  court  of  a  written 
report  outlining  the  discovery  plan. 
Moreover,  under  the  amended  Federal 
Rules,  the  commencement  of  discovery 
hinged  upon  completion  ofthe 
mandated  discovery  plan  conference. 
The  PTO  concluded  that  the  appUcation 
of  these  provisions  in  inter  partes 
proceedings  before  the  Board  would 
increase  the  complexity  and  cost  ofthe 
proceedings  and  be  unduly  burdensome 
to  the  parties  and  the  Board.  Therefore, 
in  a  notice  published  in  the  Officio] 
Gazette,  the  Commissioner  stated  that 
these  provisions  were  not  appropriate 
for,  and  would  not  be  applicable  in. 
Board  proceedings.  See  "Effect  of 
December  1, 1993  Amendments  to  the 
Federal  Rules  of  Civil  Procedure  on 
Trademark  Trial  and  Appeal  Board  Inter 
Partes  Proceedings,"  1159  TMOG  14 
(February  1, 1994).  The  Commissioner 
also  stated  that  the  PTO  would,  in  due 
course,  publish  a  notice  of  proposed 
rulemaking  to  amend,  as  might  be 
necessary,  the  trademark  rules 
governing  practice  and  procedure  in 
inter  partes  proceedings  before  the 
Board.  Accordingly,  §  2.120(a)  is 
proposed  to  be  amended  to  specify  that 
the  provisions  of  the  Federal  Rules 
relating  to  automatic  disclosure, 
scheduling  conferences,  conferences  to 
discuss  settlement  and  to  develop  a 
discovery  plan,  and  transmission  to  the 
court  of  a  written  report  outlining  the 
discovery  plan,  do  not  apply  to  Board 
proceedings,  and  that  the  Board  will 
specify  the  opening  and  closing  dates 
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for  the  taking  of  discovery.  In  addition, 
the  first  sentence  of  the  section,  which 
specifies  that  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure  shall 
apply  in  opposition,  cancellation, 
interference,  and  concurrent  use 
registration  proceedings,  except  as 
otherwise  provided  in  §  2.120,  is 
proposed  to  be  amended  to  include  the 
prefatory  words  "Wherever 
appropriate."  The  proposed  amendment 
is  consistent  with  an  analogous 
provision  in  §  2.116(a),  and  makes  it 
clear  that  even  when  there  is  no 
provision  in  §  2.120  relating  to  a 
particular  discovery  matter,  the 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  relating  to  that  matter  apply 
only  if  they  are  appropriate  for  Board 
proceedings. 

Another  of  the  proposed  amendments 
to  §  2.120(a)  would  require  that 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  be  served  in  sufficient 
time  for  responses  to  fall  due  prior  to 
the  close  of  the  discovery  period,  and 
that  discovery  depositions  be  noticed 
and  taken  prior  to  the  close  of  the 
discovery  period.  It  is  believed  that  the 
proposed  180-day  discovery  period  will 
allow  more  than  sufficient  time  for  the 
service  of  discovery  requests  to  be  made 
early  enough  in  the  discovery  period  so 
that  responses  to  such  requests  will  fall 
due  prior  to  the  close  of  discovery. 
Moreover,  as  indicated  hereafter, 
§  2.120(e)  is  proposed  to  be  amended  to 
provide  that  a  motion  to  compel 
discovery  must  be  filed  within  30  days 
after  the  close  of  the  discovery  period, 
as  originally  set  or  as  reset.  The 
proposed  requirement  that  discovery 
requests  be  served  in  sufficient  time  for 
responses  to  fall  due  prior  to  the  close 
of  discovery  will  enable  the 
propounding  party  to  file  a  motion  to 
compel,  if  such  a  motion  is  deemed 
necessary,  within  30  days  after  the  close 
of  the  discovery  period.  Litigants  should 
note  that  if  they  agree  to  an  extension 
of  time  to  respond  to  discovery  requests, 
such  that  the  responses  would  be  due 
shortly  before  or  after  the  due  date  for 
any  motion  to  compel,  then  they  should 
also  stipulate  to  reschedule  the  closing 
date  of  the  discovery  period,  if  the 
propounding  party  wishes  to  preserve 
its  time  to  file  a  motion  to  compel. 

The  Board  has  observed  that  parties 
misuse  the  discovery  process  for 
purposes  of  harassing  their  adversaries, 
resulting  in  numerous  motions  to 
compel  and  motions  for  protective 
orders.  Section  2.120(d)  was  amended 
effective  November  16,  1989,  to  restrict 
to  75  (counting  subparts)  the  total 
number  of  interrogatories  a  party  may 
serve,  in  a  proceeding,  upon  another 


party.  The  final  rule  notice  was 
published  in  the  Federal  Register  on 
August  22, 1989,  at  54  PR  34886  and  in 
the  Patent  and  Trademark  Office 
Official  Gazette  of  September  12, 1989, 
at  1106  TMOG  26.  It  is  the  Board's 
experience  that,  despite  that  limitation, 
parties  continue  to  serve  interrogatories, 
as  well  as  other  written  discovery 
requests,  which  are  irrelevant, 
unnecessary,  and/ or  harassing.  In  view 
thereof,  and  given  the  restricted  scope  of 
Board  proceedings,  and  the  availability 
of  the  discovery  deposition  as  an 
alternate  and/or  additional  discovery 
device,  it  is  the  Board's  belief  that  the 
total  number  of  discovery  requests 
which  one  party  may  serve  upon 
another  party  in  a  proceeding  should  be 
limited  to  25  interrogatories  (counting 
subparts),  15  requests  for  production  of 
documents  and  things  (counting 
subparts),  and  25  requests  for  admission 
(counting  subparts).  Sections 
2.120(d)(1),  2.120(d)(2),  and  2.120(h)  are 
proposed  to  be  amended  to  state  such 
limitations.  Moreover,  because  it  is 
believed  that  25  interrogatories  are  an 
adequate  number  for  a  proceeding 
before  the  Board,  the  motion  procedure 
for  obtaining  leave  to  serve 
interrogatories  in  excess  of  the  limit  set 
forth  in  §  2.120(d)(1)  is  proposed  to  be 
deleted.  Similarly,  no  such  procediu«  is 
proposed  to  be  provided  for  requests  for 
production  of  documents  and  things 
and  requests  for  admission.  The 
provisions  proposed  to  be  added  to 
§§  2.120(d)(2)  and  2.120(f),  including 
provisions  governing  the  action  which 
may  be  taken  by  a  party  served  with 
discovery  requests  which  it  believes  to 
be  excessive  in  number,  parallel  those  of 
§  2.120(d)(1),  as  proposed  to  be 
amended.  It  is  believed  that  the 
proposed  limitations  on  the  number  of 
interrogatories,  document  production 
requests,  and  requests  for  admission 
that  may  be  served  will  reduce  the 
number  of  motions  to  compel  filed, 
since  the  parties  presumably  will  use 
the  more  limited  number  of  discovery 
requests  for  only  relevant  and 
appropriate  inquiries,  and  not  for 
purposes  of  harassment.  A  reduction  in 
the  number  of  motions  to  compel  filed 
will  serve  to  expedite  proceedings. 

The  first  sentence  of  §  2.120(h),  which 
provides  that  requests  for  admission 
shall  be  governed  by  Rule  36  of  the 
Federal  Rules  of  Civil  Procedure,  except 
that  the  Board  does  not  have  authority 
to  award  any  expenses  to  any  party,  is 
proposed  to  be  deleted.  The  sentence 
suggests  that  the  only  provision  in 
Federal  Rule  36  which  does  not  apply 
in  Board  proceedings  is  that  pertaining 
to  the  awarding  of  expenses.  However, 


there  are  also  other  provisions  in  Rule 
36  which  do  not  apply  in  Board 
proceedings.  For  example,  the  provision 
of  Rule  36(a),  that  without  leave  of  court 
or  written  stipulation,  requests  for 
admission  may  not  be  served  before  the 
time  specified  in  Rule  26(d)  of  the 
Federal  Rules  of  Civil  Procedure,  is  not 
applicable  in  Board  proceedings.  See 
'Effect  of  December  1, 1993 
Amendments  to  the  Federal  Rules  of 
Civil  Procedure  in  Trademark  Trial  and 
Appeal  Board  Inter  Partes  Proceedings," 
supra.  Moreover,  §  2.120(a),  as  proposed 
to  be  amended,  specifies  that  wherever 
appropriate,  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure  relating 
to  discovery  shall  apply  in  opposition, 
cancellation,  interference,  and 
concurrent  use  registration  proceedings, 
except  as  otherwise  provided  in  §  2.120. 
Further,  §§  2.120(g)(1)  and  2.127(f),  as 
proposed  to  be  amended,  provide  that 
the  Board  will  not  hold  any  person  in 
contempt  or  award  any  expenses  to  any 
party.  Accordingly,  the  first  sentence  of 
§  2.120(h)  is  proposed  to  be  deleted 
because  it  is  redundant  and  confusing. 
Section  2.120(h)  is  also  proposed  to 
be  amended  to  provide  that  a  motion  to 
test  the  sufficiency  of  an  answer  or 
objection  to  a  request  for  admission 
must  be  filed  within  30  days  after  the 
close  of  the  discovery  period,  as 
originally  set  or  as  reset.  In  addition,  the 
section  is  proposed  to  be  amended  to 
specify  that  when  a  party  files  a  motion 
to  test  the  sufficiency  of  an  answer  or 
objection  to  a  request  for  admission,  the 
case  will  be  suspended  by  the  Board 
with  respect  to  all  matters  not  germane 
to  the  motion,  and  no  party  should  file 
any  paper  which  is  not  germane  to  the 
motion,  except  as  otherwise  specified  in 
the  Board's  suspension  order.  These 
proposed  provisions  correspond  to 
similar  provisions  proposed  to  be  added 
to  §  2.120(e),  which  governs  motions  to 
compel  discovery.  It  is  the  intention  of 
the  Board,  when  setting  trial  dates  in 
cases  arising  under  these  rules  as 
proposed  to  be  amended,  to  schedule  an 
interval  of  60  days  between  the  closing 
date  of  the  discovery  period  and  the 
opening  date  of  the  first  testimony 
period.  The  motion  to  compel  and  the 
motion  to  test  the  sufficiency  of  an 
answer  or  objection  to  a  request  for 
admission  deal  with  pre-trial  matters 
and  should,  therefore,  be  filed  and 
determined  prior  to  trial.  The  proposed 
provisions  governing  the  time  for  filing 
these  motions  and  the  suspension  of 
proceedings  pending  the  determination 
thereof,  coupled  with  the  Board's 
intention  to  schedule  an  interval  of  60 
days  between  the  close  of  the  discovery 
period  and  the  opening  of  the  first 
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testimony  period,  will  provide  for  a 
more  orderly  administration  of  the 
proceeding  and  allow  parties  more 
certainty  in  scheduling  testimony. 
Moreover,  the  proposed  amendment  to 
§  2.120(a)  to  set  the  discovery  period  for 
180  days,  and  to  require  that  discovery 
requests  be  served  in  sufficient  time  for 
responses  to  the  requests  to  fall  due 
prior  to  the  close  of  the  discovery 
period,  Avill  enable  the  propounding 
party  to  file  a  motion  to  compel  or  a 
motion  to  test  the  sufficiency  of  an 
answer  or  objection  to  a  request  for 
admission,  if  such  a  motion  is  deemed 
necessary,  within  30  days  after  the  close 
of  the  discovery  period. 

Section  2.120(n)  is  proposed  to  be 
further  amended  to  provide  that  the 
filing  of  a  motion  to  determine  the 
sufficiency  of  an  answer  or  objection  to 
a  request  for  admission  shall  not  toll  the 
time  for  a  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  deposition.  The 
proposed  provision  corresponds  to 
similar  provisions  proposed  to  be  added 
to  §  2.120(e),  with  resf>ect  to  motions  to 
compel,  and  to  §  2.127(d),  with  respect 
to  motions  for  siunmary  judgment,  and 
is  explained  in  greater  detail  in  our 
discussion  of  the  proposed  amendments 
to  the  latter  rule. 

Finally,  because  of  the  length  and 
complexity  of  §  2.120(h),  as  proposed  to 
be  amended,  the  present  paragraph  is 
proposed  to  be  redesignated  as  (h)(2) 
and  revised;  the  provisions  governing 
the  proposed  limitation  on  the  number 
of  requests  for  admission  which  may  be 
served  by  one  peirty  upon  another  are 
proposed  to  be  included  in  a  new 
paragraph  designated  (h)(1);  and  the 
proposed  provisions  relating  to  the 
suspension  of  proceedings  when  a 
motion  to  test  the  sufficiency  of  an 
answer  or  objection  to  a  request  for 
admission  is  filed  are  proposed  to  be 
included  in  a  new  paragraph  designated 
(h)(3). 

Section  2.120(e)  is  proposed  to  be 
amended  to  provide  that  a  motion  to 
compel  discovery  must  be  filed  within 
30  days  after  the  close  of  the  discovery 
period,  as  originally  set  or  as  reset;  that 
when  a  party  files  a  motion  to  compel 
discovery,  the  case  will  be  suspended 
by  the  Board  with  respect  to  all  matters 
not  germane  to  the  motion  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order;  and  that  the  filing  of 
a  motion  to  compel  shall  not  toll  the 
time  for  a  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  discovery 
deposition.  These  proposed  provisions 
correspond  to  similar  provisions 


proposed  to  be  added  to  §  2.120(h).  The 
latter  proposed  provision  also 
corresponds  to  a  similar  provision 
proposed  to  be  added  to  §  2.127(d)  and 
is  explained  in  greater  detail  in  our 
discussion  of  the  proposed  amendments 
to  that  rule. 

Prot)ii>%*'n   \n)pn(trn»""r-n^  Relating  to 
Testimony  Periods 

It  has  come  to  the  attention  of  the 
Board  that  trial  is  sometimes  delayed 
because  an  adverse  party  feels 
compelled  to  stipulate  to  reschedule  or 
extend  testimony  periods,  knowing  that 
to  oppose  such  a  request  and  await  the 
Board's  decision  on  the  contested 
motion  will  create  a  greater  delay  than 
if  the  party  were  to  consent  to  the 
rescheduling  or  extension.  In  order  to 
remedy  this  problem,  the  third 
sentences  in  §§  2.121(a)(1)  and  2.121(c) 
are  proposed  to  be  amended  to  provide 
that  testimony  periods  may  be 
rescheduled  (§  2.121(a)(1)),  or  extended 
(§  2.121(c)),  only  by  stipulation  of  the 
parties  approved  by  the  Board,  or  upon 
motion  showing  extraordinary 
circumstances  granted  by  the  Board,  and 
that  if  such  a  motion  is  denied,  the 
testimony  periods  will  remain  as  set.  At 
the  same  time,  §  2.121(c)  is  proposed  to 
be  amended  to  lengthen  the  testimony 
period  for  the  plaintiff  and  defendant  to 
present  their  cases  in  chief  from  30  to 
60  days,  and  to  lengthen  the  period  for 
the  plaintiff  to  present  evidence  in 
rebuttal  from  15  to  30  days.  The 
enlargement  of  testimony  periods 
should,  in  general,  eliminate  the 
number  of  extension  requests  filed  by 
parties  and  expedite  the  disposition  of 
proceedings.  Moreover,  the  enlargement 
of  the  testimony  periods  should  lessen 
any  inconvenience  to  the  parties  from 
the  elimination  of  the  "good  cause" 
standard  for  obtaining  extensions  of 
time. 

Those  portions  of  §§  2.121(a)(1)  and 
2.121(c)  which  refer  to  the  rescheduling 
or  extension  of  testimony  periods  "by 
order  of  the  Board"  are  proposed  to  be 
deleted  to  clarify  that  a  party  may  not 
simply  make  a  motion  that  the  Board 
order  the  resetting  of  testimony  periods. 
That  is,  parties  may  move  to  reschedule 
or  extend  testimony  periods  only  upon 
consent,  or  upon  motion  showing 
extraordinary  circumstances.  The  Board 
still  retains  its  authority  to  sua  sponte 
reschedule  or  extend  testimony  periods. 

As  indicated  above,  under  the 
heading  "Proposed  Amendments 
Relating  to  Discovery,"  the  last  sentence 
of  §  2.121(a)(1),  which  now  provides 
that  the  resetting  of  a  party's  time  to 
respond  to  an  outstanding  request  for 
discovery  will  not  result  in  the 
automatic  rescheduling  of  the  discovery 


and/or  testimony  perioos,  auu  uidi  sucn 
dates  will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board,  is 
proposed  to  be  moved  to  the  end  of 
§  2.120(a],  as  proposed  to  be  amended. 
It  is  believed  that  §  2.120(a),  as  proposed 
to  be  amended,  is  the  most  logical  place 
for  this  sentence.  In  addition,  the  latter 
part  of  the  sentence  is  proposed  to  be 
revised  to  read  "the  discovery  period 
will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  and  testimony  periods  will 
be  rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  showing  extraordinary 
circumstances  granted  by  the  Board." 
The  proposed  revision  of  the  latter  part 
of  the  sentence  is  consistent  with  the 
third  sentence  of  §  2.121(a)(1),  as 
proposed  to  be  amended. 

Proposed  Amendments  Relating  to 
Motion  Practice 

Section  2.127(a)  is  proposed  to  be 
amended  to  clarify  Board  practice  with 
respect  to  the  filing  of  reply  briefs  and 
additional  papers  in  support  of  or  in 
opposition  to  motions.  The  rule  as  now 
written  makes  no  reference  to  such 
papers.  As  a  result,  parties  often  file 
reply  briefs  on  motions,  sur-reply  briefe, 
responses  to  sur-reply  briefs,  and 
motions  for  leave  to  file,  as  well  as 
motions  to  strike,  such  papers.  It  has 
been  the  Board's  experience  that  reply 
briefs  may  be  helpful  in  deciding  a 
motion,  but  that  additional  papers 
generally  consist  of  reargument. 
Moreover,  the  filing  of  such  additional 
papers  often  escalates  as  each  party 
wishes  to  have  the  last  word.  The  result 
is  needless  expense  to  the  parties, 
additional  work  for  the  Board,  and 
delays  in  rendering  decisions. 
Accordingly,  the  rule  is  proposed  to  be 
amended  to  provide  for  the  filing  of  a 
reply  brief,  if  desired,  within  15  days 
from  the  date  of  service  of  the  brief  in 
response  to  the  motion;  and  to  specify 
that  the  time  for  filing  a  reply  brief  will 
not  be  extended,  and  that  additional 
papers  in  support  of  or  in  opposition  to 
a  motion  will  be  given  no  consideration. 
The  proposed  time  limit  for  the  filing  of 
a  reply  brief  on  a  motion  applies  to  all 
types  of  motions  except  motions  for 
summary  judgment.  Section  2.127(e)(1), 
which  governs  the  time  for  filing  a 
motion  for  summary  judgment,  is 
proposed  to  be  amended,  as  indicated 
hereafter,  to  allow  30  days  for  this 
purpose  in  the  case  of  a  reply  brief  on 
a  motion  for  siunmary  judgment. 

Section  2.127(a)  is  also  proposed  to  be 
amended  to  enlarge  the  time  for 
responding  to  a  motion  from  15  to  30 
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days.  The  proposeu  nine  nnui  cippnes  lu 
all  types  of  motions  except  motions  for 
summary  judgment.  Section  2.127(e)(1) 
is  proposed  to  be  amended  to  allow  60 
days  for  the  filing  of  a  brief  in  response 
to  a  motion  for  summary  judgment. 

Concomitantly,  §  2.127(a)  is  proposed 
to  be  amended  to  provide  that 
extensions  of  time  for  filing  a  brief  in 
opposition  to  a  motion  will  be  granted 
only  upon  stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
showing  extraordinary  circumstances 
granted  by  the  Board,  and  that,  "if  such 
a  motion  for  an  extension  is  denied,  the 
time  for  responding  to  the  motion 
remains  as  specified  under  this 
section."  A  similar  provision  is 
proposed  to  be  included  in  §  2.127(e)(1) 
regarding  extensions  of  time  for  filing  a 
brief  in  opposition  to  a  motion  for 
summary  judgment.  It  is  believed  that 
30  days  (or  60  days  in  the  case  of  a 
summary  judgment  motion)  is  a 
sufTicient  time  to  respond  to  a  motion. 
Moreover,  this  enlargement  of  the 
response  time,  coupled  with  the 
requirement  that  extension  requests  be 
made  with  consent  or  show 
extraordinary  circumstances,  and  the 
accompanying  provision  leaving  the 
time  for  responding  to  a  motion 
unchanged  if  a  motion  to  extend  is 
denied,  will  reduce  the  number  of 
extension  requests  filed,  expedite  the 
disposition  of  proceedings,  and  prevent 
parties  from  using  the  delays  inherent  in 
the  filing  and  deciding  of  motions  to 
enlarge  their  time  to  respond  to 
motions. 

Section  2.127(a)  is  proposed  to  be 
further  amended  to  impose  a  page  limit 
for  briefs  and  reply  briefs  on  motions, 
namely,  25  pages  for  briefs  in  support  of 
and  in  opposition  to  motions,  and  10 
pages  for  reply  briefs,  and  to  specify 
form  requirements  for  such  briefs.  It  is 
believed  that  the  proposed  page 
limitations  are  more  than  sufficient  for 
p)arties  to  adequately  argue  motions  in 
proceedings  before  the  Board. 

Section  2.127(b)  is  proposed  to  be 
amended  to  change  the  specification  of 
the  time  period  for  filing  a  request  for 
reconsideration  or  modification  of  an 
order  or  decision  on  a  motion  from 
"thirty  days"  to  "one  month."  The 
proposed  amendment  conforms  the  time 
period  with  that  specified  in  §  2.129(c). 
which  governs  requests  for 
reconsideration  or  modification  of  a 
decision  after  final  hearing. 

Certain  modifications  are  proposed  to 
be  made  to  the  rules  governing  summary 
judgment  motions.  It  appears  that  in 
some  cases,  pariies  that  have  been 
served  with  discovery  requests,  and 
know  that  it  is  Board  policy  to  suspend 
proceedings  once  a  summary  judgment 


motion  has  been  filed,  move  for 
summary  judgment  in  an  effort  to  avoid 
having  to  make  timely  response  to  the 
discovery  requests.  Accordingly,  the 
PTO  proposes  to  amend  §  2.127(d), 
which  concerns  suspension  of 
proceedings  when  a  potentially 
dispositive  motion  has  been  filed,  to 
specify  that  the  filing  of  a  summary 
judgment  motion  shall  not  toll  the  time 
for  the  moving  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  at  a  noticed  discovery 
deposition,  but  that  it  shall  toll  the  time 
for  the  nonmoving  party  to  respond  to 
outstanding  discovery  requests  or  to 
appear  at  a  noticed  deposition.  The 
norunoving  party's  time  to  respond  is 
proposed  to  be  tolled  because  a  party 
which  files  a  motion  for  summary 
judgment  is,  by  its  motion,  asserting  that 
it  needs  no  further  evidence  to 
demonstrate  that  it  is  entitled  to 
judgment.  The  proposed  amendment 
will  eliminate  the  noted  abuse  of  the 
summary  judgment  procedure. 
Moreover,  it  may  also  reduce  the 
number  of  motions  for  discovery  filed 
pursuant  to  Rule  56(f)  of  the  Federal 
Rules  of  Civil  Procedure  because  parties 
opposing  motions  for  summary 
judgment  will  be  able  to  receive 
responses  to  outstanding  discovery 
requests  prior  to  the  time  for  responding 
to  the  summary  judgment  motion. 

The  first  sentence  of  §  2.127(d).  which 
provides,  in  essence,  that  when  any 
party  files  a  potentially  dispositive 
motion,  the  case  will  be  suspended  by 
the  Board  with  respect  to  all  matters  not 
germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  thereto,  is  proposed  to  be 
amended  by  adding  to  the  end  thereof 
the  phrase  "except  as  otherwise 
specified  in  the  Board's  suspension 
order."  The  proposed  amendment 
clarifies  the  rule. 

Section  2.127(e)(1).  which  governs  the 
time  for  filing  a  motion  for  summary 
judgment,  is  proposed  to  be  amended  to 
specify  that  a  motion  for  summary 
judgment  may  not  be  filed  until 
notification  of  the  proceeding  has  been 
sent  to  the  parties  by  the  Board.  This 
proposed  amendment  codifies  current 
Board  practice,  as  set  forth  in  Nabisco 
Brands  Inc.  v.  Keebler  Co.,  28  USPQ2d 
1237  (TTAB  1993).  In  Board  opposition 
and  cancellation  proceedings,  as  under 
the  Federal  Rules,  the  proceeding 
commences  with  the  filing  of  the 
complaint,  i.e.,  the  notice  of  opposition 
or  the  petition  for  cancellation.  See 
§§  2.101(a)  and  2.111(a).  However,  in 
Board  proceedings,  formal  service  of  the 
complaint  upon  the  defendant  is  made 
by  the  Board,  not  by  the  plaintiff. 
Further,  the  Board  does  not  serve  the 


complaint  upon  the  defendant  until 
after  the  Board  has  first  examined  the 
complaint  to  determine  whether  it  has 
been  filed  in  proper  form,  with  the 
required  fee,  and,  then,  if  so,  has  (1) 
obtained  the  application  or  registration 
file  which  is  the  subject  of  the 
proceeding,  (2)  set  up  a  proceeding  file 
with  an  assigned  proceeding  number, 
and  (3)  entered  information  concerning 
the  proceeding  in  the  electronic  records 
of  the  PTO.  Thus,  there  is  a  time  gap 
between  the  filing  of  a  notice  of 
opposition  or  petition  for  cancellation 
and  the  issuance  of  the  Board's  action 
notifying  the  defendant  of  the  filing  of 
the  proceeding,  notifying  both  parties  of 
the  institution  of  the  proceeding,  and 
forwarding  a  copy  of  the  complaint  to 
defendant.  Although  a  plaintiff  may 
send  a  courtesy  copy  of  the  complaint 
to  the  defendant,  the  defendant  does  not 
know  that  the  complaint  has  been  filed 
in  proper  form,  and  that  the  proceeding 
has  been  instituted  by  the  Board,  unless 
and  until  it  receives  from  the  Board  the 
notice  of  institution  along  with  a  copy 
of  the  complaint.  Accordingly,  the 
Board  considers  a  motion  for  summary 
judgment  filed  prior  to  the  issuance  of 
the  notice  of  institution  to  be  premature. 
Moreover,  the  filing  of  a  motion  for 
summary  judgment  prior  to  the  Board's 
formal  institution  of  the  proceeding  may 
cause  administrative  difficulties  for  the 
Board,  particularly  where  the  Board  has 
not  yet  assigned  a  proceeding  number  to 
the  case. 

Section  2.127(e)(1)  is  proposed  to  be 
further  amended  to  add  new  provisions 
governing  the  time  for  filing  papers  in 
response  to  a  motion  for  summary 
judgment,  as  well  as  the  time  for  filing 
a  reply  brief  thereon.  Sf>ecifically,  the 
section  is  proposed  to  be  amended  to 
provide  that  a  motion  under  Rule  56(f) 
of  the  Federal  Rules  of  Civil  Procedure 
(that  is,  a  motion  by  the  nonmoving 
party  for  discovery  necessary  to  enable 
it  to  respond  to  the  motion  for  summary 
judgment),  if  filed,  shall  be  filed  within 
30  days  from  the  date  of  service  of  the 
motion  for  summary  judgment;  that  the 
time  for  filing  a  Rule  56(f)  motion  will 
not  be  extended;  that  if  no  Rule  56(f) 
motion  is  filed,  a  brief  in  response  to  the 
motion  for  summary  judgment  shall  be 
filed  within  60  days  from  the  date  of 
service  of  the  motion,  unless  the  time  is 
extended  by  stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
showing  extraordinary  circumstances 
granted  by  the  Board;  that,  if  such  a 
motion  for  an  extension  is  denied,  the 
time  for  responding  to  the  motion  for 
summary  judgment  will  remain  as 
specified  in  the  section;  that  a  reply 
brief,  if  filed,  shall  be  filed  within  30 
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days  from  the  date  of  service  of  the  brief 
in  response  to  the  motion;  that  the  time 
for  filing  a  reply  brief  will  not  be 
extended;  and  that  no  further  papers  in 
support  of  or  in  opposition  to  a  motion 
for  siunmary  judgment  will  be 
considered  by  the  Board.  With  two 
exceptions,  these  proposed  provisions 
parallel  certain  of  the  provisions  of 
§  2.127(a),  as  proposed  to  be  amended. 
The  first  exception  is  the  provision 
relating  to  a  Rule  56(f)  motion.  No 
parallel  provision  is  proposed  to  be 
included  in  §  2.127(a)  because  a  Rule 
56(f)  motion  may  be  filed  only  in 
response  to  a  motion  for  sununary 
judgment,  and  §  2.127(a)  contains 
provisions  relating  to  the  filing  of 
motions  in  general.  The  second 
exception  is  the  length  of  time  proposed 
to  be  allowed  for  filing  a  brief  in 
response  to  a  motion  for  summary 
judgment,  and  for  filing  a  reply  brief. 
These  proposed  times  are  60  days  and 
30  days,  respectively.  In  the  case  of 
other  types  of  motions,  the  times 
proposed  in  §  2.127(a)  are  30  days  and 
^15  days.  The  additional  time  is 
proposed  to  be  allowed  in  the  case  of 
siunmary  judgment  motions  because  the 
gathering  of  evidence  to  respond  to  such 
a  motion,  or  to  support  a  reply  brief,  is 
time-consuming,  and  because  the 
summary  judgment  motion  is 
potentially  dispositive  in  nature.  It  is 
believed  that  60  days  is  a  sufficient  time 
to  respond  to  a  motion  for  summary 
judgment,  and  that  this  enlargement  of 
the  response  time,  coupled  with  the 
requirement  that  extension  requests  be 
made  with  consent  or  show 
extraordinary  circumstances,  and  the 
accompanying  provision  leaving  the 
time  for  responding  to  the  summary 
judgment  motion  unchanged  if  a  motion 
to  extend  is  denied,  will  reduce  the 
number  of  extension  requests  filed,  and 
expedite  the  disposition  of  proceedings. 

Corrections  of  Cross-References 

Sections  2.101(d)(1),  2.111(c)(1), 
2.122(d)(1)  and  3.41,  as  now  written,  all 
contain  cross-references  to  subsections 
of  §  2.6.  Subsections  of  §  2.6  were 
renumbered  by  a  notice  of  final 
rulemaking  published  in  the  Federal 
Register  on  December  24, 1991,  at  56  FR 
66670  (amended  at  57  FR  38196,  August 
21, 1992)  and  in  the  Official  Gazette  on 
December  24, 1991,  at  1133  TMOG  61 
(amended  at  1141  TMOG  40,  August  18. 
1992).  Accordingly,  these  sections  are 
proposed  to  be  amended  to  correct  the 
cross-references  to  subsections  of  §  2.6. 

Section  2.111(b)  is  proposed  to  be 
amended  to  correct  cross-references  to 
subsections  of  Section  14  of  the 
Trademark  Act,  15  U.S.C.  1064.  The 
subsections  were  renumbered  by  the 


Trademark  Law  Revision  Act  of  1988 
(Title  1  of  Pub.  L.  100-667, 102  Stat. 
3935  (15  U.S.C.  1051)). 

Section  2.119(d),  which  governs  the 
appointment  of  domestic 
representatives  by  foreign  parties 
involved  in  inter  partes  proceedings 
before  the  Board,  provides,  in  pertinent 
part,  that  the  mere  designation  of  a 
domestic  representative  does  not 
authorize  the  person  designated  to 
prosecute  the  proceeding  "unless 
qualified  under  §  10.14(a),  or  quaUfied 
under  paragraph  (b)  or  (c)  of  §  10.14  and 
authorized  under  §  2.17(b)."  The  section 
is  proposed  to  be  amended  to  delete  the 
reference  to  domestic  representatives 
who  are  qualified  under  §  10.14(c).  As 
indicated  in  §  2.119(d),  a  domestic 
representative  must  be  a  person 
"resident  in  the  United  States."  Persons 
who  are  qualified  imder  §  10.14(c)  are 
not  residents  of  the  United  States  and 
therefore  cannot  be  domestic 
representatives. 

Section  2.134(a)  is  proposed  to  be 
amended  to  correct  the  cross-reference 
to  Section  7(d)  of  the  Act  of  1946.  That 
section  of  the  Act  was  renumbered  as 
"7(e)"  by  the  Trademark  Law  Revision 
Act  of  1988. 

Other  Proposed  Amendments 

Section  2.76(a)  now  provides,  in 
pertinent  part,  that  an  application  imder 
§  1(b)  of  the  Act  (i.e.,  an  intent-to-use 
appUcation)  may  be  amended  to  allege 
use  of  the  mark  in  commerce  imder 
§  1(c)  of  the  Act  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
examiner  approves  the  mark  for 
publication  or  the  date  of  expiration  of 
the  six-month  period  after  issuance  of  a 
final  action;  and  that  thereafter,  an 
allegation  of  use  may  be  submitted  only 
as  a  statement  of  use  after  issuance  of  a 
notice  of  allowance.  The  section  is 
proposed  to  be  amended  to  eliminate 
the  time  limit  for  filing  an  amendment 
to  allege  use  after  issuance  of  a  final 
action. 

The  purpose  of  the  time  limit  for 
filing  an  amendment  to  allege  use  after 
issuance  of  a  final  action  was  to  avoid 
the  submission  of  extraneous  papers 
which  would  disrupt  the  appeal 
process.  However,  die  time  limit  had  a 
detrimental  effect  not  foreseen  by  the 
PTO.  In  many  instances,  where  an 
intent-to-use  application  was  on  appeal 
from  a  final  refusal  on  the  ground  of 
mere  descriptiveness,  for  example,  and 
no  acceptable  amendment  to  allege  use 
had  yet  been  filed,  the  owner  of  the 
application  would  seek,  after  the 
expiration  of  the  six-month  period 
following  issuance  of  the  final  refusal, 
to  overcome  the  refusal  to  register  by 
amending  its  application  to  the 


Supplemental  Register.  However,  an 
intent-to-use  apphcation  cannot  be 
amended  to  the  Supplemental  Register 
until  an  acceptable  amendment  to  allege 
use  or  a  statement  of  use  has  been  filed. 
See  37  CFR  §  2.75(b).  Thus,  although  an 
amendment  to  the  Supplemental 
Register  might  have  (Aviated  the  refusal 
of  registration,  such  an  amendment 
could  not  be  approved  because  the 
intent-to-use  applicant  was  prohibited 
by  the  time  limit  of  §  2.76(a)  from 
contemporaneously  fiUng  an 
amendment  to  allege  use. 

In  order  to  remedy  the  situation,  the 
Assistant  Commissioner  for  Trademarks, 
by  notice  published  in  the  Official 
Gazette,  waived  the  portion  of  8  2.76(a) 
which  prohibited  the  filing  of  an 
amendment  to  allege  use  more  than  six 
months  after  issuance  of  a  final  refusal. 
See  "Waiver  of  Trademark  Rule 
2.76(a),"  1156  TMOG  12  (November  2, 
1993).  The  proposed  rule  change  merely 
incorporates  in  the  rule  the  more  liberal 
practice  set  forth  in  the  Official  Gazette 
notice. 

Similarly,  §  2.76(g),  which  concerns 
the  correction  of  an  amendment  to 
allege  use  which  does  not  meet  the 
minimimi  requirements  for  such  an 
amendment,  and  §  2.76(h),  which 
concerns  withdrawal  of  an  amendment 
to  allege  use,  are  proposed  to  be 
amended  to  delete  the  "expiration  of  the 
six-month  response  period  after 
issuance  of  a  final  action"  time  limit. 

Section  2.85(e)  specifies  the 
consequences  for  the  payment  of  an 
insufficient  fee,  with  respect  to  an 
application  or  registration  having 
multiple  classes,  for  certain  types  of 
filings,  including  a  petition  for 
cancellation.  The  section  is  proposed  to 
be  amended  to  delete  the  reference  to  an 
insufficient  fee  for  a  petition  for 
cancellation,  because  this  situation  is 
covered,  in  greater  detail,  by 
§  2.111(c)(1).  Further,  in  view  of  this 
proposed  amendment,  §  2.111(c)(1)  is 
proposed  to  be  amended  to  delete  the 
cross-reference  to  §  2.85(e). 

Section  2.87(c),  which  now  provides, 
in  pertinent  part,  that  a  request  to  divide 
an  application  may  be  filed  during  an 
opposition,  upon  motion  granted  by  the 
Board,  is  proposed  to  be  amended  to 
also  specify  that  a  request  to  divide  may 
be  filed  during  a  concurrent  use  or  an 
interference  proceeding,  upon  motion 
granted  by  the  Board.  The  proposed 
change  corrects  an  oversight  in  the  rule 
and  codifies  current  Office  practice. 

Section  2.102(d)  now  provides  that  a 
party  filing  a  request  for  an  extension  of 
time  to  oppose  must  submit  an  original 
plus  two  copies.  The  section  is 
proposed  to  be  amended  to  eliminate 
the  requirement  for  the  filing  of  the 
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"original"  and  two  copies,  and 
substitute  a  requirement  that  the  request 
be  submitted  in  triplicate.  The  Board 
has  no  need  for  an  original,  and  the 
proposed  change  codifies  current  Office 
practice. 

Section  2.117(a),  as  now  written, 
provides  that,  when  parties  to  a  case 
pending  before  the  Board  are  engaged  in 
a  civil  action  which  may  be  dispositive 
of  the  case,  proceedings  before  the 
Board  may  be  suspended  until 
termination  of  the  civil  action.  The 
section  is  proposed  to  be  amended  to 
codify  the  Board's  ciurent  policy  of 
suspending  proceedings  whenever 
either  or  both  of  the  parties  are  involved 
in  a  civil  action  or  Board  proceeding 
which  may  have  a  bearing  on  the 
proceeding. 

Section  2.117(b)  now  provides  that 
when  there  is  pending,  at  the  time  when 
the  question  of  suspension  of 
proceedings  is  raised,  a  motion  which  is 
potentially  dispositive  of  the  case,  the 
motion  may  be  decided  before  the 
question  of  suspension  is  considered. 
The  section  is  proposed  to  be  amended 
to  clarify  that  the  Board  may  decide  the 
potentially  dispositive  motion  before 
the  question  of  suspension  is 
considered,  regardless  of  the  order  in 
which  they  were  raised.  The  proposed 
change  codifies  current  Office  practice. 

Section  2.120(g)(1),  which  governs  the 
imposition  of  sanctions  when  a  party 
fails  to  comply  with  an  order  of  the 
Board  relating  to  discovery,  now 
includes  the  phrase  "the  Board  does  not 
have  authority  to  hold  any  person  in 
contempt  or  to  award  any  expenses  to 
any  party."  The  phrase  is  proposed  to  be 
amended  to  read  "the  Board  will  not 
hold  any  person  in  contempt  or  award 
any  expenses  to  any  party."  The  Board 
has  long  taken  the  position  that  it  does 
not  have  authority  to  award  expenses  or 
attorney  fees.  See  MacMillan  Bloedel 
Ltd.  V.  Anow-M  Corp.,  203  USPQ  952, 
954  (TTAB  1979);  Fisons  Ltd.  v. 
Capability  Brown  Ltd.,  209  USPQ  167, 
171  (TTAB  1980);  Anheuser-Busch,  Inc. 
V.  Major  Mud  &■  Chemical  Co.,  221 
USPQ  1191, 1195  n.  9  (TTAB  1984); 
Luehrmann  v.  Kwik  Kopy  Corp.,  2 
USPQ2d  1303.  1305  n.4  (TTAB  1987); 
Fort  Howard  Paper  Co.  v.  G.  V.  Gambina 
Inc..  4  USPQ2d  1552. 1554  (TTAB 
1987);  Nabisco  Brands  Inc.  v.  Keebler 
Co.,  28  USPQ2d  1237,  1238  (TTAB 
1993).  Cf.  Driscoll  v.  Cebalo,  5  USPQ2d 
1477.  1481  (Bd.  Pat.  Int.  1982),  affd  in 
part,  rev'd  in  part,  731  F.2d  878,  221 
USPQ  745  (Fed.  Cir  1984);  Clevenger  v. 
Martin,  1  USPQ2d  1793.  1797  (Bd.  Pat. 
App.  &  Int.  1986).  However,  in  1995  the 
PTO.  by  final  rule  notice  published  in 
the  Federal  Register  of  March  17, 1995, 
at  60  FR  14488,  and  in  the  Official 


Gazette  oi  April  11,  1995.  at  1173 
TMOG  36,  amended  Patent  Rule  1.616, 
37  CFR  §  1.616,  which  concerns  the 
imposition  of  sanctions  in  proceedings 
before  the  Board  of  Patent  Appeals  and 
Interferences  (Patent  Board),  to  provide 
for  the  imposition  of  a  sanction  in  the 
form  of  compensatory  expenses  and/or 
compensatory  attorney  fees.  37  CFR 
1.616(a)(5)  and  1.616(b).  The  notice  of 
final  rulemaking  acknowledged  the 
foregoing  decisions  but  concluded, 
based  on  a  detailed  analysis  of  the 
Commissioner's  authority  to  issue 
regulations  imposing  sanctions,  that  the 
Commissioner  has  the  authority  to 
promulgate  a  rule  authorizing 
imposition  of  compensatory  monetary 
sanctions.  It  is  believed  that  the 
adoption  of  a  rule  authorizing  the  Board 
to  impose  a  sanction  in  the  form  of 
compensatory  expenses  and/or 
compensatory  attorney  fees  would  result 
in  an  increase  in  the  number  of  papers 
and  motions  filed  in  proceedings  before 
the  Board.  In  view  thereof,  and  in  order 
to  harmonize  §  2.120(g)(1)  with  §  1.616. 
§  2.120(g)(1)  is  proposed  to  be  amended 
to  substitute  a  statement  that  the  Board 
"will  not"  hold  any  person  in  contempt 
or  award  any  expenses  to  any  party,  for 
the  statement  that  the  Board  "does  not 
have  authority"  to  hold  any  person  in 
contempt  or  award  any  expenses  to  any 
party.  Section  2.127(f),  which  now 
states  in  pertinent  part  that  the  Board 
"does  not  have  authority  to  hold  any 
person  in  contempt,  or  to  award 
attorneys'  fees  or  other  expenses  to  any 
party,"  is  proposed  to  be  amended  in 
the  same  manner. 

Section  2.121(d).  which  now  requires 
that  a  stipulation  or  consented  motion 
for  the  rescheduling  of  testimony 
periods  or  of  the  closing  date  for 
discovery  be  submitted  in  one  original 
and  as  many  photocopies  as  there  are 
parties,  is  proposed  to  be  amended  to 
eliminate  the  requirement  that  parties 
file  the  "original"  as  well  as  copies  of 
stipulations  and  consented  motions. 
Instead,  the  proposed  rule  requires  that 
the  stipulation  or  consented  motion  be 
submitted  in  a  number  of  copies  equal 
to  the  number  of  parties  to  the 
proceeding  plus  one  copy  for  the  Board. 
The  Board  has  no  need  for  an  original, 
and  the  proposed  change  codifies 
current  Office  practice. 

Section  2.122(b)(1),  which  now 
provides,  in  pertinent  part,  that  the  file 
of  each  application  or  registration 
specified  in  "a  declaration  of 
interference"  forms  part  of  the  record  of 
the  proceeding  without  any  action  by 
the  parties,  is  proposed  to  be  amended 
to  clarify  the  rule  by  substituting  the 
word  "notice"  for  the  word 
"declaration."  A  declaration  of  an 


interference  is  issued  by  the 
Commissioner  upon  the  granting  of  a 
petition  filed  pursuant  to  §  2.91.  An 
interference  proceeding  declared  by  the 
Commissioner  does  not  commence  until 
the  Examining  Attorney  has  determined 
that  all  of  the  subject  marks  are 
registrable;  all  of  the  marks  have  been 
published  in  the  Official  Gazette  for 
opposition;  and  the  Board  mails  a 
"notice  of  interference"  notifying  the 
parties  that  the  interference  proceeding 
is  thereby  instituted.  In  the  interim 
between  the  Commissioner's  declaration 
of  an  interference  and  the  institution  of 
the  proceeding  by  the  Board,  some  of 
the  applications  mentioned  in  the 
declaration  of  interference  may  become 
abandoned  for  one  reason  or  another. 
When  the  Board  institutes  the 
proceeding,  it  is  only  the  surviving 
applications  which  aie  si)ecified  in  the 
notice  of  interfierence,  and  it  is  only 
those  application  files  which  form  part 
of  the  record  of  the  proceeding  without 
any  action  by  the  parties. 

Section  2.123(b)  now  provides,  in 
pertinent  part,  that  by  agreement  of  the 
parties,  the  testimony  of  any  witness 
may  be  submitted  in  the  form  of  an 
affidavit  by  that  witness,  and  that  the 
parties  may  stipulate  what  a  particular 
witness  would  testify  to  if  called,  or 
may  stipulate  the  facts  in  the  case.  The 
section  is  proposed  to  be  amended  to 
clarify  that  such  agreement  or 
stipulation  must  be  in  writing. 

Section  2.123(f)  now  provides,  in 
pertinent  part,  that  the  officer  certifying 
a  testimony  deposition  shall,  without 
delay,  forward  the  evidence,  notices, 
and  paper  exhibits  to  the  Commissioner 
of  Patents  and  Trademarks.  This  section 
is  proposed  to  be  amended  to  state  that 
either  the  officer  or  the  party  taking  the 
testimony  deposition,  or  its  attorney  or 
other  authorized  representative,  should 
forward  this  material  to  the 
Commissioner.  The  proposed 
amendment  makes  it  clear  that  once  the 
officer  has  certified  the  deposition, 
sealed  the  evidence  in  an  envelope  or 
package,  and  inscribed  thereon  a 
certificate  giving  the  number  and  title  of 
the  case,  the  name  of  each  witness,  and 
the  date  of  sealing,  either  the  officer  or 
the  party  taking  the  deposition,  or  its 
attorney  or  other  authorized 
representative,  may  file  the  deposition. 
That  is,  if  the  officer  sends  the  envelope 
or  package  to  the  party  taking  the 
deposition,  or  to  its  attorney  or  other 
authorized  representative,  Xhe  party,  or 
its  attorney  or  other  authorized 
representative,  need  not  return  the 
envelope  or  package  to  the  officer  for 
filing  with  the  PTO,  but  rather  may  send 
it  directly  to  the  PTO.  Concomitant  with 
this  proposed  amendment,  the  title  of 
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§  2.123(f),  which  now  reads 
"Certification  and  fiUng  by  officer,"  is 
prop>osed  to  be  amended  to  read 
"Certification  and  fiUng  of  deposition." 

Section  2.123(fl  is  proposed  to  be 
further  amended  to  eliminate  the 
present  requirement  that  the  material  be 
forwarded  to  the  Commissioner  of 
Patents  and  Trademarks  "without 
delay."  The  proposed  amendment 
conforms  the  section  to  cxurent  Board 
practice.  While  the  Board  prefers  that 
testimcmy  depositions  be  submitted 
promptly,  and  such  depositions  are 
normally  filed  with  the  Board  at  the 
same  time  that  they  are  served  on  the 
adverse  party  or  parties  to  the 
proceeding,  it  is  Board  practice  to 
accept  transcripts  of  testimony 
depositions  at  any  time  prior  to  the 
rendering  of  a  final  decision  on  the  case. 
The  proposed  amendment  does  not 
affect  the  requirement  of  §  2.125(a)  that 
one  copy  of  the  testimony  transcript, 
together  with  copies  of  documentary 
exhibits  emd  duplicates  or  photographs 
of  physical  exhibits,  be  served  on  each 
adverse  party  within  thirty  days  after 
completion  of  the  taking  of  that 
testimony. 

Similarly,  §  2.125(c),  which  now 
provides  that  certified  transcripts  of 
testimony  depositions,  and  exhibits 
thereto,  are  to  be  filed  promptly  with 
the  Board,  is  proposed  to  be  amended  to 
delete  the  requirement  for  prompt  filing 
with  the  Board.  The  proposed 
amendment  conforms  the  section  to 
current  Board  practice. 

Section  2.127(f)  now  provides,  in  part, 
that  the  Board  "does  not  have 
authority"  to  hold  any  person  in 
contempt,  or  to  award  attorneys'  fees  or 
other  expenses  to  any  party.  TTie  rule  is 
proposed  to  be  amended  to  provide 
instead  that  the  Board  "vtill  not"  hold 
any  person  in  contempt,  or  award 
attorneys'  fees  or  other  expenses  to  any 
party.  This  proposed  provision 
corresponds  to  a  similar  provision  in 
§  2.120(g)(1),  as  proposed  to  be 
amended,  and  is  explained  in  more 
detail  in  our  discussion  of  §  2.120(g)(1) 
above,  under  this  same  heading. 

Section  2.146(e)(1),  as  now  written, 
provides  for  the  filing  of  a  petition  to 
the  Commissioner  from  the  denial  of  a 
request  for  an  extension  of  time  to  file 
a  notice  of  opposition.  This  section  is 
proposed  to  be  amended  to  provide  also 
that  an  applicant  may  petition  the 
Commissioner  from  a  decision  granting 
such  a  request.  The  proposed 
amendment  codifies  current  practice 
and  clarifies  the  rule. 

Discussion  of  Specific  Rules 

Section  2.76(a)  now  provides,  in 
relevant  part,  that  an  amendment  to 


allege  use  may  be  filed  in  an  apphcation 
imder  Section  1(b)  of  the  Act  "at  any 
time  between  the  filing  of  the 
apphcation  and  the  date  the  examiner 
approves  the  mark  for  pubhcation  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action."  "The  section  is  proposed  to  be 
amended  to  delete  the  phrase  "or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action."  The  proposed  amendment 
reflects  current  practice,  as  stated  in 
"Waiver  of  Trademark  Rule  2.76(a)," 
1156  TMOG  12  (November  2,  1993). 

Section  2.76(g)  provides,  in  relevant 
part,  that  if  an  amendment  to  allege  use 
does  not  meet  the  minimum 
requirements  specified  in  §  2.76(e),  the 
deficiency  may  be  corrected  provided 
the  mark  has  not  been  approved  for 
pubhcation  or  the  six-month  response 
period  after  issuance  of  a  final  action 
has  not  expired;  and  that  if  an 
acceptable  amendment  to  correct  the 
deficiency  is  not  filed  prior  to  approval 
of  the  mark  for  publication  or  prior  to 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action, 
the  amendment  will  not  be  examined. 
The  section  is  proposed  to  be  amended 
to  delete  the  phrases  "or  the  six-month 
response  period  after  issuance  of  a  final 
action  has  not  expired"  and  "or  prior  to 
the  expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action." 
The  proposed  amendment  reflects 
current  practice. 

Section  2.76(h),  which  provides  that 
an  amendment  to  allege  use  may  be 
withdrawn  for  any  reason  prior  to 
approval  of  a  mark  for  pubhcation  or 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action,  is 
proposed  to  be  amended  to  delete  the 
phrase  "or  expiration  of  the  six-montb 
response  period  after  issuance  of  a  final 
action."  The  proposed  amendment 
reflects  ciurent  practice. 

Section  2.85(e)  pertains  to  the  filing  of 
certain  specified  papers,  including  a 
petition  for  cancellation,  with  a  fee 
which  is  insufficient  because  multiple 
classes  in  an  apphcation  or  registration 
are  involved.  The  section  is  proposed  to 
be  £unended  to  delete  the  references  to 
a  petition  for  cancellation,  because  the 
matter  of  an  insufficient  fee  for  a 
petition  to  cancel  a  registration  having 
multiple  classes  is  covered,  in  greater 
detail,  in  §  2.111(c)(1). 

Section  2.87(c),  which  si>ecifies  that  a 
request  to  divide  an  application  may  be 
filed,  inter  aha,  "during  an  opposition, 
upon  motion  granted  by  the  "Trademark 
Trial  and  Appeal  Board,"  is  proposed  to 
be  amended  to  insert,  after  the  words 
"during  an  opposition,"  the  additional 
words  "or  concurrent  use  or 


interference  proceeding."  The  proposed 
amendment  codifies  current  practice 
and  corrects  an  oversight  in  the  rule. 

Section  2.101(d)(1),  which  now 
includes  a  cross-reference  to  "§  2.6(1)," 
is  proposed  to  be  amended  to  correct  the 
cross-reference  to  "§  2.6(a)(17)." 

Section  2.102(d),  which  now  provides 
that  every  request  to  extend  the  time  for 
filing  a  notice  of  opposition  should  be 
submitted  "in  tripUcate  (original  plus 
two  copies),"  is  proposed  to  be 
amended  to  delete  the  words  "(original 
plus  two  copies)."  The  proposed 
amendment  eliminates  the  requirement 
to  file  "original"  extension  of  time 
requests.  The  Board  has  no  need  for  the 
original. 

Section  2.111(b),  which  now  includes 
a  cross-reference  to  "section  14(c)  or 
(e)"  of  the  Act,  is  proposed  to  be 
amended  to  correct  the  cross-reference 
to  "section  14(3)  or  (5)".  The 
subsections  of  Section  14  of  the  Act 
were  renumbered  by  the  Trademark  Law 
Revision  Act  of  1988. 

Section  2.111(c)(1),  which  now 
includes  a  cross-reference  to  "§  §  2.6(1) 
and  2.85(e),"  is  proposed  to  be  amended 
to  correct  the  first  cross-mference  to 
§  2.6(a)(16)  and  to  delete  the  cross- 
reference  to  §  2.85(e). 

Section  2.117(a)  now  provides  that 
whenever  it  shall  come  to  the  attention 
of  the  Board  "that  parties  to  a  pending 
case  are  engaged  in  a  civil  action  which 
may  be  dispositive  of  the  case, 
proceedings  before  the  Board  may  be 
suspended  until  termination  of  the  dvil 
action."  The  section  is  proposed  to  be 
amended  to  insert  the  words  "a  party 
or"  before  the  word  "parties,"  insert  the 
words  "or  a  Board  proceeding"  after  the 
first  appearance  of  the  words  "dvil 
action,"  and  substitute  the  words  "have 
a  bearing  on"  for  the  words  "be 
dispositive  of."  The  proposed 
amendments  clarify  the  rule  and  codify 
current  practice. 

Section  2.117(b)  now  provides  that 
"Whenever  there  is  pending,  at  the  time 
when  the  question  of  the  suspension  of 
proceedings  is  raised,  a  motion  which  is 
potentially  dispositive  of  the  case,  the 
motion  may  be  decided  before  the 
question  of  suspension  is  considered." 
The  section  is  proposed  to  be  amended 
to  read  "Whenever  there  is  pending 
before  the  Board  both  a  motion  to 
suspend  and  a  motion  which  is 
potentially  dispositive  of  the  case,  the 
potentially  dispositive  motion  may  be 
decided  before  the  question  of 
suspension  is  considered,  regardless  of 
the  order  in  which  the  motions  were 
filed."  The  proposed  amendment 
darifies  the  rule  and  codifies  current 
practice. 
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Section  2.1iytUJ  pruviUcs,  in 
pertinent  part,  that  the  mere  designation 
of  a  domestic  representative  does  not 
authorize  the  person  designated  to 
prosecute  the  proceeding  unless 
qualified  under  §  10.14(a),  or  qualified 
under  paragraphs  [b)  or  (c)  of  §  10.14(c) 
and  authorized  under  §  2.17(b).  The 
section  is  proposed  to  be  amended  to 
delete  the  reference  to  §  10.14(c).  That 
section  refers  to  nonresidents,  who 
cannot  be  domestic  representatives.  The 
proposed  amendment  corrects  an 
inadvertent  error  in  the  rule. 

Section  2.120(a)  now  provides  that 
the  provisions  of  the  Federal  Rules  of 
Civil  Procedure  relating  to  discovery 
shall  apply  in  opposition,  cancellation, 
interference,  and  concurrent  use 
registration  proceedings  except  as 
otherwise  provided  in  §2.120;  that  the 
Board  will  specify  the  closing  date  for 
the  taking  of  discovery;  and  that  the 
opening  of  discovery  is  governed  by  the 
Federal  Rules  of  Civil  Procedure.  The 
section  is  proposed  to  be  amended  to  (1) 
preface  the  first  sentence  with  the 
qualifying  words  "Wherever 
appropriate,  the";  (2)  include  a  new 
sentence  stating  that  the  provisions  of 
the  Federal  Rules  of  Civil  Procedure 
relating  to  automatic  disclosure 
scheduling  conferences,  conferences  to 
discuss  settlement  and  to  develop  a 
discovery  plan,  and  transmission  to  the 
court  of  a  written  report  outlining  the 
discovery  plan,  are  not  applicable  to 
Board  proceedings;  (3)  state  that  the 
Board  will  specify  the  opening  (as  well 
as  the  closing)  date  for  the  taking  of 
discovery;  (4)  delete  the  provision  that 
the  opening  of  discovery  is  governed  by 
the  Federal  Rules  of  Civil  Procedure;  (5) 
specify  that  the  discovery  period  will  be 
set  for  a  period  of  180  days;  (6)  provide 
that  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admission  must  be 
served  in  sufficient  time  that  responses 
will  fall  due  prior  to  the  close  of  the 
discovery  period,  and  that  discovery 
depositions  must  be  noticed  and  taken 
prior  to  the  close  of  the  discovery 
period;  (7)  specify  that  extensions  of  the 
discovery  period  will  be  granted  only 
upon  stipulation  of  the  parties  approved 
by  the  Board,  and  that  the  parties  may 
stipulate  to  a  shortening  of  the 
discovery  period;  (8)  provide  that 
responses  to  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admission  must  be 
served  within  40  days  bom  the  date  of 
service  of  such  discovery  requests;  (9) 
specify  that  the  time  to  respond  may  be 
extended  upon  stipulation  of  the 
parties,  or  upon  motion  showing 
extraordinary  circumstances  approved 
by  the  Board;  and  (10)  provide  that  the 


resetting  ot  a  pari)  s  iniir  u>  ii;->puiiu  lu 
an  outstanding  request  for  discovery 
will  not  result  in  the  automatic 
rescheduling  of  the  discovery  and/or 
testimony  periods,  and  that  the 
discovery  period  will  be  rescheduled 
only  upon  stipulation  of  the  parties 
approved  by  the  Board,  and  testimony 
periods  will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  showing 
extraordinary  circumstances  granted  by 
the  Board. 

Section  2.120(d)(1)  now  provides,  in 
pertinent  part,  that  the  total  number  of 
written  interrogatories  which  a  party 
may  serve  upon  another  party  pursuant 
to  Rule  33  of  the  Federal  Rules  of  Civil 
Procedure,  in  a  proceeding,  shall  not 
exceed  75,  counting  subparts,  except 
that  the  Board,  in  its  discretion,  may 
allow  additional  interrogatories  upon 
motion  showing  good  cause,  or  upon 
stipulation  of  the  parties;  and  that  a 
motion  for  leave  to  file  additional 
interrogatories  must  be  filed  and  granted 
prior  to  the  service  of  the  proposed 
additional  interrogatories,  and  must  be 
accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served. 
The  section  is  proposed  to  be  amended 
to  lower  the  interrogatory  number  limit 
from  75,  counting  subparts,  to  25, 
counting  subparts,  and  to  delete  the 
references  to  a  motion  for  leave  to  serve 
additional  interrogatories.  However,  the 
provision  allowing  additional 
interrogatories  upon  stipulation  of  the 
parties  is  proposed  to  be  retained. 
Section  2.120(d)(2),  which  now 
includes  only  a  provision  concerning 
the  place  for  production  of  documents 
and  things,  is  proposed  to  be  amended 
to  limit  the  number  of  requests  for 
production  of  documents  and  things 
which  a  party  may  serve  upon  another 
party,  in  a  proceeding,  to  15,  counting 
subparts.  Specifically,  the  section  is 
proposed  to  be  amended  to  include  new 
sentences  providing  that  the  total 
number  of  requests  for  production  of 
documents  and  things  which  a  party 
may  serve  upon  another  party  pursuant 
to  Rule  34  of  the  Federal  Rules  of  Civil 
Procedure,  in  a  proceeding,  shall  not 
exceed  15,  counting  subparts,  except 
upon  stipulation  of  the  parties;  that  if  a 
party  upon  which  requests  for 
production  of  documents  and  things 
have  been  served  believes  that  the 
number  of  requests  served  exceeds  the 
limitation  specified  in  the  paragraph, 
and  is  not  willing  to  waive  this  basis  for 
objection,  the  party  shall,  within  the 
time  for  (and  instead  of)  serving  answers 
and  specific  objections  to  the  requests, 


serve  a  general  objection  on  the  ground 
of  their  excessive  number;  and  that  if 
the  inquiring  party,  in  turn,  files  a 
motion  to  compel  discovery,  the  motion 
must  be  accompanied  by  a  copy  of  the 
set(s)  of  requests  which  together  are  said 
to  exceed  the  limitation,  and  must 
otherwise  comply  with  the  requirements 
of  §  2.120(e).  These  proposed  provisions 
parallel  the  provisions  of  §  2.120(d)(1), 
which  limit  the  number  of 
interrogatories  which  a  party  may  serve 
upon  another  party  in  a  proceeding. 

Section  2.120(e),  which  governs 
motions  to  compel  discovery,  is 
proposed  to  be  amended  by 
redesignating  the  present  paragraph  as 
(b)(1),  and  amr.nding  that  paragraph  to 
insert,  after  the  first  sentence,  a  new 
sentence  specifying  that  a  motion  to 
compel  must  be  filed  within  30  days 
after  the  close  of  the  discovery  period, 
as  originally  set  or  as  reset.  In  addition, 
§  2.120(e)  is  proposed  to  be  amended  to 
include  a  new  paragraph,  designated 
(e)(2),  specifying  that  when  a  party  files 
a  motion  for  an  order  to  compel 
discovery,  the  case  will  be  suspended 
by  the  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Botird's 
suspension  letter.  The  proposed  new 
paragraph  also  provides  that  the  filing  of 
a  motion  to  compel  shall  not  toll  the 
time  for  a  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  discovery 
deposition. 

Section  2.120(g)(1),  which  now  states, 
in  pertinent  part,  that  "the  Board  does 
not  have  authority  to  hold  any  person  in 
contempt  or  to  award  any  expenses  to 
any  party,"  is  proposed  to  be  amended 
to  state  that  "the  Board  will  not  hold 
any  person  in  contempt  or  award  any 
expenses  to  any  party." 

Section  2.120(n),  which  concerns 
requests  for  admission,  is  proposed  to 
be  amended  to  redesignate  the  present 
paragraph  as  (h)(2);  delete  the  first 
sentence,  which  reads  "Requests  for 
admissions  shall  be  governed  by  Rule  36 
of  the  Federal  Rules  of  Civil  Procedure 
except  that  the  Trademark  Trial  and 
Appeal  Board  does  not  have  authority  to 
award  any  expenses  to  any  party.";  add 
to  the  begiiming  a  new  sentence  reading 
"Any  motion  by  a  party  to  determine 
the  sufficiency  of  an  answer  or  objection 
to  a  request  made  by  that  party  for  an 
admission  must  be  filed  within  30  days 
after  the  close  of  the  discovery  period, 
as  originally  set  or  as  reset.";  and  revise 
the  beginning  of  the  second  sentence, 
which  now  reads,  "A  motion  by  a  party 
to  determine  the  sufficiency  of  an 
answer  or  objection  to  a  request  made 
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by  that  party  for  an  admission  shall  *  * 
*,"  to  read  "The  motion  shall  •  *  •." 
The  section  is  proposed  to  be  further 
amended  to  add  a  new  paragraph, 
designated  (h)(1).  limiting  the  number  of 
requests  for  admission  which  a  party 
may  serve  upon  another  party,  in  a 
proceeding,  to  25,  counting  subparts. 
Specifically,  the  proposed  new 
paragraph  provides  that  the  total 
number  of  requests  for  admission  which 
a  party  may  serve  upon  another  party 
pursuant  to  Rule  36  of  the  Federal  Rules 
of  Civil  Procedure,  in  a  proceeding, 
shall  not  exceed  25.  counting  subparts, 
except  upon  stipulation  of  the  parties; 
that  if  a  party  upon  which  requests  for 
admission  have  been  served  believes 
that  the  number  of  requests  served 
exceeds  the  limitation  specified  in  the 
paragraph,  and  is  not  willing  to  waive 
this  basis  for  objection,  the  party  shall, 
within  the  time  for  (and  instead  of) 
serving  answers  and  specific  objections 
to  the  requests,  serve  a  general  objection 
on  the  ground  of  their  excessive 
number;  and  that  if  the  inquiring  party, 
in  turn,  files  a  motion  to  determine  the 
sufficiency  of  the  objection,  the  motion 
must  be  accompanied  by  a  copy  of  the 
setCs)  of  requests  for  admission  which 
together  are  said  to  exceed  the 
limitation,  and  must  otherwise  comply 
with  the  requirements  of  paragraph 
(h)(2)  of  the  section.  The  proposed 
provisions  parallel  the  provisions  of 
§  2.120(d)(1).  which  limit  the  number  of 
interrogatories  which  a  party  may  serve 
upon  another  party  in  a  proceeding. 
Finally.  §  2.120(h)  is  proposed  to  be 
amended  to  add  another  new  paragraph, 
designated  (h)(3),  which  provides  for 
the  suspension  of  proceedings  when  a 
motion  to  determine  the  sufficiency  of 
an  answer  or  objection  to  a  request  for 
admission  is  filed.  Specifically,  the 
proposed  new  paragraph  provides  that 
when  a  party  files  a  motion  to  determine 
the  sufficiency  of  an  answer  or  objection 
to  a  request  made  by  that  party  for  an 
admission,  the  case  will  be  suspended 
by  the  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order.  The  proposed  new 
paragraph  also  provides  that  the  filing  of 
a  motion  to  determine  the  sufficiency  of 
an  answer  or  objection  to  a  request  for 
admission  shall  not  toll  the  time  for  a 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition.  The 
provisions  of  proposed  new 
§  2.120(h)(3)  parallel  the  provisions  of 
proposed  new  §  2.120(e)  and  §  2.127(d), 
as  proposed  to  be  amended. 


Section  2.121(a)(1)  is  proposed  to  be 
amended  by  revising  the  third  sentence, 
which  now  provides  that  testimony 
periods  may  be  rescheduled  "by 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board,"  to 
provide  that  testimony  periods  may  be 
rescheduled  "by  stipulation  of  the 
parties  approved  by  the  Board,  or  upon 
motion  showing  extraordinary 
circumstances  granted  by  the  Board." 
The  sentence  is  proposed  to  be  further 
amended  to  specify  that  "if  such  a 
motion  is  denied,  the  testimony  periods 
will  remain  as  set."  In  addition,  the  last 
sentence  of  the  section,  which  now 
reads  "The  resetting  of  a  party's  time  to 
respond  to  an  outstanding  request  for 
discovery  will  not  result  in  the 
automatic  rescheduling  of  the  discovery 
and/or  testimony  periods;  such  dates 
will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Boeu^,  or  by  order  of  the  Board,"  is 
proposed  to  be  deleted.  The  sentence  is 
proposed  to  be  added  to  §  2.120(a),  with 
the  latter  part  of  the  sentence  being 
modified  to  read  "the  discovery  period 
will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  and  testimony  periods  will 
be  rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  showing  extraordinary 
circumstances  granted  by  the  Board." 
The  proposed  modification  is  consistent 
with  the  third  sentence  of  §  2.121(a)(1), 
as  proposed  to  be  amended. 

Section  2.121(c),  which  governs  the 
length  of  the  testimony  periods,  is 
proposed  to  be  amended  to  enlarge  the 
rebuttal  testimony  period  from  15  to  30 
days,  and  to  enlarge  all  other  testimony 
periods  from  30  to  60  days.  In  addition, 
the  last  sentence  of  the  section,  which 
now  provides  that  the  periods  may  be 
extended  "by  stipulation  of  the  parties 
approved  by  the  Trademark  Trial  and 
Appeal  Board,  or  upon  motion  granted 
by  the  Board,  or  by  order  of  the  Board," 
is  proposed  to  be  amended  to  provide 
that  the  periods  may  be  extended  "by 
stipulation  of  the  parties  approved  by 
the  Trademark  Trial  and  Appeal  Board, 
or  upon  motion  showing  extraordinary 
circumstances  granted  by  the  Board.'" 
The  sentence  is  proposed  to  be  further 
amended  to  specify  that  "if  such  a 
motion  is  denied,  the  testimony  periods 
will  remain  as  set."  The  proposed 
amendments  to  this  sentence  parallel 
the  proposed  amendment  to  the  third 
sentence  of  §  2.121(a)(1). 

Section  2.121(d)  now  provides,  in 
pertinent  part,  that  when  parties 
stipulate  to  the  rescheduling  of 
testimony  periods  or  to  the  rescheduling 


of  the  closing  daiu  lur  uiscovery  and  the 
rescheduling  of  testimony  periods,  a 
stipulation  "submitted  in  one  original 
plus  as  many  photocopies  as  there  are 
parties"  will,  if  approved,  be  so 
stamped,  signed,  and  dated,  and  the 
copies  will  be  promptly  returned  to  the 
parties.  The  section  is  proposed  to  be 
amended  by  revising  the  quoted  section 
to  read  "submitted  in  a  number  of 
copies  equal  to  the  number  of  parties  to 
the  proceeding  plus  one  copy  for  the 
Board." 

Section  2.122(b)(1),  which  now 
provides,  in  pertinent  part,  that  each 
application  or  registration  file  specified 
in  a  declaration  of  interference  forms 
part  of  the  record  of  the  proceeding 
without  any  action  by  the  parties,  is 
proposed  to  be  amended  by  substituting 
the  word  "notice"  for  the  word 
"declaration." 

Section  2.122(d)(1).  which  now 
includes  a  cross-reference  to  "§  2.6(n)," 
is  proposed  to  be  amended  to  correct  the 
cross-reference  to  "§  2.6(b)(4)." 

Section  2.123(b)  now  provides,  in  its 
second  sentence,  that  by  agreement  of 
the  parties,  the  testimony  of  any  witness 
or  witnesses  of  any  party  may  be 
submitted  in  the  form  of  an  affidavit  by 
such  witness  or  witnesses.  The  sentence 
is  proposed  to  be  amended  by  inserting 
the  word  "written"  between  the  words 
"by"  and  "agreement."  The  third 
sentence  of  the  section  now  provides 
that  the  parties  may  stipulate  what  a 
particular  witness  would  testify  to  if 
called,  or  the  facts  in  the  case  of  any 
party  may  be  stipulated.  The  sentence  is 
proposed  to  be  amended  by  inserting 
the  words  "in  writing"  after  the  word 
"stipulate"  and  after  the  word 
"stipulated." 

Section  2.123(f)  pertains  to  the 
certification  and  filing  of  a  deposition 
by  the  officer  before  whom  the 
deposition  was  taken.  The  third 
sentence  of  the  second  paragraph  of  the 
section  now  reads,  "Unless  waived  on 
the  record  by  an  agreement,  he  shall 
then,  without  delay,  securely  seal  in  an 
envelope  all  the  evidence,  notices,  and 
paper  exhibits,  inscribe  upon  the 
envelope  a  certificate  giving  the  number 
and  title  of  the  case,  the  name  of  each 
witness,  and  the  date  of  sealing,  address 
the  package,  and  forward  the  same  to 
the  Commissioner  of  Patents  and 
Trademarks."  The  sentence  is  proposed 
to  be  amended  to  delete  the  words 
"without  delay,"  to  put  a  period  after 
the  word  "sealing,"  and  to  convert  the 
remainder  of  the  present  sentence  into 
a  new  sentence  which  reads.  "The 
officer  or  the  party  taking  the 
deposition,  or  its  attorney  or  other 
authorized  representative,  shall  then 
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address  the  package  and  forward  tiie 
same  to  the  Commissioner  of  Patents 
and  Trademarks."  The  fourth  sentence 
of  the  paragraph  now  reads,  "If  the 
weight  or  bulk  of  an  exhibit  shall 
exclude  it  from  the  envelope,  it  shall, 
unless  waived  on  the  record  by 
agreement  of  all  parties,  be 
authenticated  by  the  officer  and 
transmitted  in  a  separate  package 
marked  and  addressed  as  provided  in 
this  section."  The  sentence  is  proposed 
to  be  amended  to  insert,  after  the  word 
"transmitted,"  the  phrase  "by  the  officer 
or  the  party  taking  the  deposition,  or  its 
attorney  or  other  authorized 
representative."  Finally,  in  view  of  the 
proposed  amendments  to  the  third  and 
fourth  sentences,  the  title  of  the  section, 
which  now  reads  "Certification  and 
filing  by  officer,"  is  proposed  to  be 
amended  to  read  "Certification  and 
filing  of  deposition." 

Section  2.125(c),  which  now  provides 
that  one  certified  transcript  (of  a 
testimony  deposition)  and  exhibits  shall 
be  filed  "promptly,"  with  the  Board,  is 
proposed  to  be  amended  to  delete  the 
word  "promptly." 

Section  2.127(a),  which  governs  the 
filing  of  briefs  on  motions,  is  proposed 
to  be  amended  to  (1)  enlarge  the  time  for 
filing  a  brief  in  response  to  a  motion 
from  15  days  to  30  days,  and  preface  the 
time  provision  with  the  phrase  "Except 
as  provided  in  paragraph  (e)(1)  of  this 
section,  a";  (2)  delete,  from  the  second 
sentence,  a  provision  for  extension  of 
this  time  by  "order  of  the  Board  on 
motion  for  good  cause"  and  substitute  a 
provision  for  an  extension  by 
"stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  showing 
extraordinary  circumstances  granted  by 
the  Board,"  with  the  added  provision 
that,  "if  such  a  motion  for  an  extension 
is  denied,  the  time  for  responding  to  the 
motion  remains  as  specified  under  this 
section";  (3)  add  a  new  provision  to 
specify  that  a  reply  brief,  if  filed,  shall 
be  filed  within  15  days  from  the  date  of 
service  of  the  brief  in  response  to  the 
motion,  and  preface  this  new  provision 
with  the  phrase  "Except  as  provided  in 
paragraph  (e)(1)  of  this  section,  a";  (4) 
specify  that  the  time  for  filing  a  reply 
brief  will  not  be  extended,  and  that  no 
further  papers  in  support  of  or  in 
opposition  to  a  motion  will  be 
considered  by  the  Board:  (5)  add  form 
requirements  for  briefs,  i.e.,  that  they 
shall  be  submitted  in  typewritten  or 
printed  form,  double  spaced,  in  at  least 
pica  or  eleven-point  type,  on  letter-size 
paper;  (6)  add  a  page  limitation  for 
briefs,  namely,  25  pages  for  a  brief  in 
support  of  or  in  response  to  a  motion 
and  10  pages  for  a  reply  brief;  and  (7) 
specify  that  exhibits  submitted  in 


buppurt  ol  or  in  opposiuon  lo  d  motion 
shall  not  be  deemed  to  be  part  of  the 
brief  for  purposes  of  determining  the 
length  of  the  brief. 

Section  2.127(b).  which  now 
provides,  in  pertinent  part,  that  any 
request  for  reconsideration  or 
modification  of  an  order  or  decision 
issued  on  a  motion  must  be  filed  within 
thirty  days  from  the  date  thereof,  is 
proposed  to  be  amended  to  change  the 
specification  of  the  time  period  for 
requesting  reconsideration  or 
modification  frtim  "thirty  days"  to  "one 
month." 

Section  2.127(d)  provides,  in  its  first 
sentence,  that  when  any  party  files  a 
motion  which  is  potentially  dispositive 
of  a  proceeding,  the  case  will  be 
suspended  by  the  Board  with  respect  to 
all  matters  not  germane  to  the  motion, 
and  no  party  should  file  any  paper 
which  is  not  germane  to  the  motion.  The 
sentence  is  proposed  to  be  amended  to 
add  to  the  end  of  the  sentence  the 
phrase  "except  as  otherwise  specified  in 
the  Board's  suspension  order."  The 
section  is  proposed  to  be  further 
amended  to  add,  immediately  after  the 
first  sentence,  a  new  sentence  providing 
that  filing  a  summary  judgment  motion 
shall  not  toll  the  time  for  the  moving 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  at  a 
noticed  discovery  deposition,  but  it 
shall  toll  the  time  for  the  nonmoving 
party  to  serve  such  responses  or  to 
appear  for  such  deposition. 

Section  2.127(e)U),  which  governs  the 
time  for  filing  a  motion  for  summary 
judgment,  is  proposed  to  be  amended  to 
add,  at  the  beginning  of  the  section,  a 
provision  that  a  motion  for  summary 
judgment  may  not  be  filed  until 
notification  of  the  proceeding  has  been 
sent  to  the  parties  by  the  Board.  In 
addition,  the  section  is  proposed  to  be 
amended  to  add  to  the  end  thereof 
provisions  specifying  that  (1)  a  motion 
under  Rule  56(f)  of  the  Federal  Rules  of 
Civil  Procedure,  if  filed  in  response  to 
a  motion  for  summary  judgment,  shall 
be  filed  within  30  days  from  the  date  of 
service  of  the.  summary  judgment 
motion;  (2)  the  time  for  filing  a  motion 
under  Rule  56(f)  will  not  be  extended; 
(3)  if  no  motion  under  Rule  56(f)  is  filed, 
a  brief  in  response  to  the  motion  for 
summary  judgment  shall  be  filed  within 
60  days  from  the  date  of  service  of  the 
motion  unless  the  time  is  extended  by 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  showing 
extraordinary  circumstances  granted  by 
the  Board  and  that,  if  such  a  motion  for 
an  extension  is  denied,  the  time  for 
responding  to  the  motion  for  summary 
judgment  remains  as  specified  under 
this  section;  (4)  a  reply  brief,  if  filed. 


shall  be  filed  within  30  days  from  the 
date  of  service  of  the  brief  in  response 
to  the  motion;  (5)  the  time  for  filing  a 
reply  brief  will  not  be  extended;  and  (6) 
no  further  papers  in  support  of  or  in 
opposition  to  a  motion  for  summary 
judgment  will  be  considered  by  the 
Board. 

Section  2.127(f).  which  now  states 
that  "The  Board  does  not  have  authority 
to  hold  any  person  in  contempt,  or  to 
award  attorneys'  fees  or  other  expenses 
to  any  party,"  is  proposed  to  be 
amended  to  state  instead  that  "The 
Board  will  not  hold  any  person  in 
contempt,  or  award  attorneys"  fees  or 
other  expenses  to  any  party." 

Section  2.134(a),  which  now  includes 
a  cross-reference  to  "section  7(d)"  of  the 
Act  of  1946,  is  proposed  to  be  amended 
to  correct  the  cross-reference  to  "section 
7(e)." 

Section  2.146(e)(1),  which  now 
provides  for  filing  a  petition  to  the 
Qommissioner  from  the  denial  of  a 
request  for  an  extension  of  time  to  file 
a  notice  of  opposition,  is  proposed  to  be 
amended  to  provide  also  for  filing  a 
petition  from  the  grant  of  such  a  request. 
Specifically,  the  first  sentence  of  the 
section  now  provides  that  a  petition 
from  the  denial  of  a  request  for  an 
extension  of  time  to  file  a  notice  of 
opposition  shall  be  filed  within  fifteen 
days  from  the  date  of  mailing  of  the 
denial  of  the  request  and  shall  be  served 
on  the  attorney  or  other  authorized 
representative  of  the  applicant,  if  any,  or 
on  the  applicant.  The  sentence  is 
proposed  to  be  revised  to  read,  "A 
petition  from  the  grant  or  denial  of  a 
request  for  an  extension  of  time  to  file 
a  notice  of  opposition  shall  be  filed 
within  fifteen  days  from  the  date^f 
mailing  of  the  grant  or  denial  of  the 
request.  A  petition  bom  the  grant  of  a 
request  shall  be  served  on  the  attorney 
or  other  authorized  representative  of  the 
potential  opposer,  if  any,  or  on  the 
potential  opposer.  A  petition  from  the 
denial  of  a  request  shall  be  served  on 
the  attorney  or  other  authorized 
representative  of  the  applicant,  if  any.  or 
on  the  applicant."  In  addition,  the 
present  third  sentence  of  the  section, 
which  provides,  in  pertinent  part,  that 
the  applicant  may  file  a  response  within 
fifteen  days  bom  the  date  of  service  of 
the  petition  and  shall  serve  a  copy  of  the 
response  on  the  petitioner,  is  proposed 
to  be  amended  by  revising  the  beginning 
of  the  sentence  to  read,  "The  potential 
opposer  or  the  applicant,  as  the  case 
may  be,  may  file  a  response  within 
fifteen  days  *   *   *." 

Section  3.41,  which  now  includes  a 
cross-reference  to  "§2.6(q),"  is  proposed 
to  be  amended  to  correct  the  cross- 
reference  to  "§  2.6(b)(6)." 
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Environmental,  Energy,  and  Other 
Considerations 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501  et  seq.).  The  proposed 
changes  have  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Orderl2866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  changes  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)).  The 
principal  effect  of  this  rule  change  is  to 
improve  practice  and  expedite 
proceedings  in  inter  partes  cases  before 
the  Board. 

The  PTO  has  determined  that  the 
proposed  rule  changes  have  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

This  rule  involves  the  Petition  to 
Cancel  requirement  which  has  not  been 
previously  approved  by  Uie  OMB  under 
the  PRA.  A  request  to  collect  this 
information  has  been  submitted  to  OMB 
for  review  and  approval.  The  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  20  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  are  invited 
on:  (a)  whether  the  collection  of 
information  is  necessary  for  proper 
performance  of  the  functions  of  the 
agency;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  to 
respondents.  This  rule  also  involves 
information  requirements  associated 
with  filing  an  Opposition  to  the 
Registration  of  a  Mark,  Amendment  to 
Allege  Use,  and  dividing  an  application. 
These  requirements  have  been 
previously  approved  by  the  OMB  under 
control  number  0651-0009.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspects  of  the 
information  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Assistant  Commissioner  for 
Trademarks,  Box  TTAB— No  Fee,  2900 
Crystal  Drive,  Arlington,  VA  22202- 


3513,  marked  to  the  attention  of  Ellen  J. 
Seeherman,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention:  PTO 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information,  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

List  of  Subiects 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Patents,  Trademarks. 

For  the  reasons  given  in  the  preamble 
and  pursuant  to  the  authority  contained 
in  §41  of  the  Trademark  Act  of  July  5, 
1946,  as  amended,  the  Patent  and 
Trademark  Office  proposes  to  amend 
Part  2  and  Part  3  of  Title  37  of  the  Code 
of  Federal  Regulations  by  amending  or 
revising  §§  2.76,  2.85,  2.87,  2.101,  2.102, 
2.111,  2.117,  2.119,  2.120,  2.121,  2.122, 
2.123,  2.125,  2.127,  2.134,  2.146  and 
3.41,  as  set  forth  below.  Additions  are 
indicated  by  arrows  and  deletions  by 
brackets. 


PART2-   au. 

TRADitVAPK 


S  C.'  PRACTICE  IN 

:ASfcS 


1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 
unless  otherwise  noted. 

la.  Section  2.76  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (g), 

and  (h)  tn  roaH  a«  folloWS! 

§  2.76    Amena.^ent  to  allege  use. 

(a)  An  application  under  section  1(b) 
of  the  Act  may  be  amended  to  allege  use 
of  the  mark  in  conmierce  under  section 
1(c)  of  the  Act  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
examiner  approves  the  mark  for 
publication  (or  the  date  of  expiration  of 
the  six-month  response  period  after 
issuance  of  a  final  action).  Thereafter,  an 
allegation  of  use  may  be  submitted  only 
as  a  statement  of  use  under  §  2.88  after 
the  issuance  of  a  notice  of  allowance 
under  section  13(b)(2)  of  the  Act.  If  an 
amendment  to  allege  use  is  filed  outside 
the  time  period  specified  in  this 


paragraph,  it  will  be  returned  to  the 
applicant. 

*  *        *        «        • 

(g)  If  the  amendment  to  allege  use  is 
filed  within  the  permitted  time  period 
but  does  not  meet  the  minimum 
requirements  specified  in  paragraph  (e) 
of  this  section,  applicant  will  be  notified 
of  the  deficiency.  The  deficiency  may  be 
corrected  provided  the  mark  has  not 
been  approved  for  publication  [or  the 
six-month  response  period  after 
issuance  of  a  final  action  has  not 
expired).  If  an  acceptable  amendment  to 
correct  the  deficiency  is  not  filed  prior 
to  approval  of  the  mark  for  publication 
(or  prior  to  the  expiration  of  the  six- 
month  response  period  after  issuance  of 
a  final  action],  the  amendment  will  not 
be  examined. 

(h)  An  amendment  to  allege  use  may 
be  withdrawn  for  any  reason  prior  to 
approval  of  a  mark  for  publication  [or 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action). 

2.  Section  2.85  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§2.85    Classification  schedules. 

*  *         *         •         * 

(e)  Where  the  amount  of  the  fee 
received  on  filing  an  appeal  in 
connection  with  an  application  or  on  an 
application  for  renewal  [or  in 
connection  with  a  petition  for 
cancellation]  is  sufficient  for  at  least  one 
class  of  goods  or  services  but  is  less  than 
the  required  amount  because  multiple 
classes  in  an  application  or  registration 
are  involved,  the  apf>eal  or  renewal 
application  [or  petition  for  cancellation] 
will  not  be  refused  on  the  ground  that 
the  amount  of  the  fee  was  insufficient  if 
the  required  additional  amount  of  the 
fee  is  received  in  the  Patent  and 
Trademark  Office  within  the  time  limit 
set  forth  in  the  notification  of  this  defect 
by  the  Office,  or  if  action  is  sought  only 
for  the  number  of  classes  equal  to  the 
number  of  fees  submitted. 
***** 

3.  Section  2.87  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  2.87    Dividing  an  application. 

***** 

(c)  A  request  to  divide  an  application 
may  be  filed  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
Trademark  Examining  Attorney 
approves  the  mark  for  publication  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action;  or  during  an  opposition  >or 
concurrent  use  or  interference 
proceeding<,  upon  motion  granted  by 
the  Trademark  Trial  and  Appeal  Board. 


JU814 


Federal  Register  /  Vol.  62.  No.  108  /  Thursday,  June  5.  1997  /  Proposed  Rules 


Additionally,  a  request  to  divide  an 
application  under  section  1(b)  of  the  Act 
may  be  filed  with  a  statement  of  use 
under  §  2.88  or  at  any  time  between  the 
filing  of  a  statement  of  use  and  the  date 
the  Trademark  Examining  Attorney 
approves  the  mark  for  registration  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 

action. 

•        •      .  •        •        • 

4.  Section  2.101  is  proposed  to  be 
amended  by  revising  paragraph  (d)(1)  to 
read  as  follows: 


§  2.101    Filing  an  opposition. 

•  •         *         •         * 

(d)(1)  The  opposition  must  be 
accompanied  by  the  required  fee  for 
each  party  joined  as  opposer  for  each 
class  in  the  application  for  which 
registration  is  opposed  (see 
§>2.6(a)(17)<  [2.6(1)1.  If  no  fee,  or  a  fee 
insufficient  to  pay  for  one  person  to 
oppose  the  registration  of  a  mark  in  at 
least  one  class,  is  submitted  within 
thirty  days  after  publication  of  the  mark 
to  be  opposed  or  within  an  extension  of 
time  for  filing  an  opposition,  the 
opposition  will  not  be  refused  if  the 
required  fee(s)  is  submitted  to  the  Patent 
and  Trademark  Office  within  the  time 
hmit  set  in  the  notification  of  this  defect 
by  the  Office. 

•  •        *        •        • 

5.  Section  2.102  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§  2. 1 02    E  xtension  of  time  for  filing  an 
opposition. 

(d)  Every  request  to  extend  the  time 
for  filing  a  notice  of  opposition  should 
be  submitted  in  triplicate  ((original  plus 
two  copies)). 

6.  S«:tion  2.111  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)(1)  to  read  as  follows: 

§  2.1 1 1    Filing  petition  for  canceilation. 

•        •         *         •        • 

(b)  Any  entity  which  believes  that  it 
is  or  will  be  damaged  by  a  registration 
may  file  a  petition,  which  should  be 
addressed  to  the  Trademark  Trial  and 
Appeal  Board,  to  cancel  the  registration 
in  whole  or  in  part.  The  petition  need 
not  be  verified,  and  may  be  signed  by 
the  petitioner  or  the  petitioner's 
attorney  or  other  authorized 
representative.  The  petition  may  be  filed 
at  any  time  in  the  case  of  registrations 
on  the  Supplemental  Register  or  under 
the  Act  of  1920,  or  registrations  under 
the  Act  of  1881  or  the  Act  of  1905  which 
have  not  been  published  under  section 
12(c)  of  the  Act,  or  on  any  ground 
specified  in  section  14>(3)<  [(c)l  or 


>(5)<  ((e)l  of  the  Act.  iu  all  oilier  cases 
the  petition  and  the  required  fee  must 
be  filed  within  five  years  fi'om  the  date 
of  registration  of  the  mark  under  the  Act 
or  from  the  date  of  pubhcation  under 
section  12(c)  of  the  Act. 

(c)(1)  The  petition  must  be 
accompanied  by  the  required  fee  for 
each  class  in  the  registration  for  which 
cancellation  is  sought  (see  §  (§] 
>2.6(a)(16)<  (2.6(1)  and  2.85(e)]).  If  the 
fees  submitted  are  insufficient  for  a 
cancellation  against  all  of  the  classes  in 
the  registration,  and  the  particular  class 
or  classes  against  which  the  cancellation 
is  filed  are  not  specified,  the  Office  will 
issue  a  written  notice  allowing 
petitioner  until  a  set  time  in  which  to 
submit  the  required  fee(s)  (provided  that 
the  five-year  period,  if  applicable,  has 
not  expired)  or  to  specify  the  class  or 
classes  sought  to  be  cancelled.  If  the 
required  fee(s)  is  not  submitted,  or  the 
specification  made,  within  the  time  set 
in  the  notice,  the  cancellation  will  be 
presumed  to  be  against  the  class  or 
classes  in  ascending  order,  beginning 
with  the  lowest  numbered  class,  and 
including  the  number  of  classes  in  the 
registration  for  which  the  fees  submitted 
are  sufficient  to  pay  the  fee  due  for  each 
class. 
*        •        •        •        • 

7.  Section  2.117  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  2. 11 7    Suspension  of  proc««dlngs. 

(a)  Whenever  it  shall  come  to  the 
attention  of  the  Trademark  Trial  and 
Appeal  Board  that  >a  party  or<  parties 
to  a  pending  case  are  engaged  in  a  civil 
action  >or  a  Board  proceeding<  which 
may  >have  a  bearing  on<  [be  dispositive 
of]  the  case,  proceedings  before  the 
Board  may  be  suspended  until 
termination  of  the  civil  action. 

(b)  Whenever  there  is  pending  >before 
the  Board  both  a  motion  to  suspend 
and<  [,  at  the  time  when  the  question  of 
the  suspension  of  proceedings  is  raised,] 
a  motion  which  is  potentially 
dispositive  of  the  case,  the  >potentially 
dispositive<  motion  may  be  decided 
before  the  question  of  suspension  is 
considered  >regardless  of  the  order  in 
which  the  motions  were  filed<. 


8.  Section  2.119  is  proposed  to  be 
amended  by  revising  peu^graph  (d)  to 
read  as  follows: 

2.1 19    Service  and  signing  of  papers. 

*        «        *        *        * 

(d)  If  a  party  to  an  inter  partes 
proceeding  is  not  domiciled  in  the 
United  States  and  is  not  represented  by 
an  attorney  or  other  authorized 
representative  located  in  the  United 


blates,  the  party  must  designate  by 
written  document  filed  in  the  Patent 
and  Trademark  Office  the  name  and 
address  of  a  person  resident  in  the 
United  States  on  whom  may  be  served 
notices  or  process  in  the  proceeding.  In 
such  cases,  official  communications  of 
the  Patent  and  Trademark  Office  will  be 
addressed  to  the  domestic 
representative  unless  the  proceeding  is 
being  prosecuted  by  an  attorney  at  law 
or  oilier  qualified  person  duly 
authorized  under  §  10.14(c)  of  this 
subchapter.  The  mere  designation  of  a 
domestic  representative  does  not 
authorize  the  person  designated  to 
prosecute  the  proceeding  unless 
quaUfied  under  §  10.14(a).  or  quahfied 
under  [paragraph  (b)  or  (c)  of] 
§  10.14>(b)<  and  authorized  under 
§  2.17(b). 
*        •        •        •        • 

9.  Section  2.120  is  proposed  to  be 
amended  by  redesignating  current 
paragraphs  (e)  and  (h)  as  (e)(1)  and 
(h)(2),  respectively;  adding  new 
paragraphs  (e)(2),  (h)(1),  and  (h)(3);  and 
revising  paragraphs  (a),  (d),  and  (g)(1) 
and  redesignated  paragraphs  (e)(1)  and 
(h)(2)  to  read  as  follows: 

§2.120    Discovery. 

(a)  In  general.  >Wherever  appropriate, 
the<  [The]  provisions  of  the  Federal 
Rules  of  Civil  Procedure  relating  to 
discovery  shall  apply  in  opposition, 
cancellation,  interference  and 
concurrent  use  registration  proceedings 
except  as  otherwise  provided  in  this 
section.  >The  provisions  of  the  Federal 
Rules  of  Civil  Procedure  relating  to 
automatic  disclosure,  scheduling 
conferences,  conferences  to  discuss 
settlement  and  to  develop  a  discovery 
plan,  and  transmission  to  the  court  of  a 
written  report  outlining  the  discovery 
plan,  are  not  applicable  to  Board 
proceedings.<  The  Trademark  Trial  and 
Appeal  Board  will  specify  the  >opening 
and<  closing  date>s  for<  the  taking  of 
discovery.  >The  discovery  period  will 
be  set  for  a  period  of  180  days. 
Interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  must  be  served  in 
sufficient  time  that  responses  will  fall 
due  prior  to  the  close  of  the  discovery 
period.  Discovery  depositions  must  be 
noticed  and  taken  prior  to  the  close  of 
the  discovery  period.  Extensions  of  the 
discovery  period  will  be  granted  only 
upon  stipulation  of  the  parties  approved 
by  the  Board.  The  parties  may  stipulate 
to  a  shortening  of  the  discovery  period. 
Responses  to  interrogatories,  requests 
for  production  of  documents  and  things, 
and  requests  for  admission  must  be 
served  within  40  days  from  the  date  of 
service  of  such  discovery  requests.  The 
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time  to  respond  may  be  extended  upon 
stipulation  of  the  parties,  or  upon 
motion  showing  extraordinary 
circumstances  granted  by  the  Board. 
The  resetting  of  a  party's  time  to 
respond  to  an  outstanding  request  for 
discovery  will  not  result  in  the 
automatic  rescheduling  of  the  discovery 
and/or  testimony  periods;  the  discovery 
period  will  be  rescheduled  only  upon 
stipulation  of  the  parties  approved  by 
the  Board,  and  testimony  periods  will 
be  rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  showing  extraordinary 
circumstances  granted  by  the  Board. < 
(The  opening  of  discovery  is  governed 
by  the  Federal  Rules  of  Civil  Procedure.) 

•  *  0  *  * 

(d)  Interrogatories;  request  for 
production.  (1)  The  total  number  of 
written  interrogatories  which  a  party 
may  serve  upon  another  party  pursuant 
to  Rule  33  of  the  Federal  Rules  of  Civil 
Procedure,  in  a  proceeding,  shall  not 
exceed  >25<  [seventy-five],  counting 
subparts,  except  [that  the  Trademark 
Trial  and  Appeal  Board,  in  its 
discretion,  may  allow  additional 
interrogatories  upon  motion  therefor 
showing  good  cause,  or)  upon 
stipulation  of  the  parties.  [A  motion  for 
leave  to  serve  additional  interrogatories 
must  be  filed  and  granted  prior  to  the 
service  of  the  proposed  additional 
interrogatories;  and  must  be 
accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served.)  If 
a  party  upon  which  interrogatories  have 
been  served  believes  that  the  number  of 
interrogatories  served  exceed>s<  the 
limitation  specified  in  this  paragraph, 
and  is  not  willing  to  waive  this  basis  for 
objection,  the  party  shall,  within  the 
time  for  (and  instead  of)  serving  answers 
and  specific  objections  to  the 
interrogatories,  serve  a  general  objection 
on  the  ground  of  their  excessive 
number.  If  the  inquiring  party,  in  turn, 
files  a  motion  to  compel  discovery,  the 
motion  must  be  accompanied  by  a  copy 
of  the  8et(s)  of  interrogatories  which 
together  are  said  to  exceed  the 
limitation,  and  must  otherwise  comply 
with  the  requirements  of  paragraph  (e) 
of  this  section. 

(2)  >The  total  number  of  requests  for 
production  of  documents  and  things 
which  a  party  may  serve  upon  another 
party  pursuant  to  Rule  34  of  the  Federal 
Rules  of  Civil  Procedure,  in  a 
proceeding,  shall  not  exceed  15, 
counting  subparts,  except  upon 
stipulation  of  the  parties.  If  a  party  upon 
which  requests  for  production  of 


documents  and  things  have  been  served 
believes  that  the  number  of  requests 
served  exceeds  the  limitation  specified 
in  this  paragraph,  and  is  not  willing  to 
waive  this  basis  for  objection,  the  party 
shall,  within  the  time  for  (and  instead 
of)  serving  answers  and  specific 
objections  to  the  requests,  serve  a 
general  objection  on  the  ground  of  their 
excessive  niunber.  If  the  inquiring  party, 
in  turn,  files  a  motion  to  compel 
discovery,  the  motion  must  be 
accompanied  by  a  copy  of  the  set(s)  of 
requests  which  together  are  said  to 
exceed  the  limitation,  and  must 
otherwise  comply  with  the  requirements 
of  paragraph  (e)  of  this  section.  <  The 
production  of  documents  and  things 
under  the  provisions  of  Rule  34  of  the 
Federal  Rules  of  Civil  Procedure  will  be 
made  at  the  place  where  the  documents 
and  things  are  usually  kept,  or  where 
the  parties  agree,  or  where  and  in  the 
manner  which  the  Trademark  Trial  and 
Appeal  Board,  upon  motion,  orders, 
(e)  Motion  for  an  order  to  compel 
discovery.  >{1)<  If  a  party  fails  to 
designate  a  person  pursuant  to  Rule 
30(b)(6)  or  Rule  31(a)  of  the  Federal 
Rules  of  Civil  Procedure,  or  if  a  party  or 
such  designated  person,  or  an  officer, 
director  or  managing  agent  of  a  party 
fails  to  attend  a  deposition  or  fails  to 
answer  any  question  propounded  in  a 
discovery  deposition,  or  any 
interrogatory,  or  fails  to  produce  and 
permit  the  inspection  euid  copying  of 
any  document  or  thing,  the  party 
seeking  discovery  may  file  a  motion 
before  the  Trademark  Trial  and  Appeal 
Board  for  an  order  to  compel  a 
designation,  or  attendance  at  a 
deposition,  or  an  answer,  or  production 
and  an  opportunity  to  inspect  and  copy. 
>The  motion  must  be  filed  within  30 
days  after  the  close  of  the  discovery 
period,  as  originally  set  or  as  reset.<  The 
motion  shall  include  a  copy  of  the 
request  for  designation  or  of  the  relevant 
portion  of  the  discovery  deposition;  or 
a  copy  of  the  interrogatory  with  any 
answer  or  objection  that  was  made;  or 
a  copy  of  the  request  for  production,  any 
proffer  of  production  or  objection  to 
production  in  response  to  the  request, 
and  a  list  and  brief  description  of  the 
documents  or  things  that  were  not 
produced  for  inspection  and  the 
documents  or  things  that  were  not 
produced  for  inspection  and  copying. 
The  motion  must  be  supported  by  a 
written  statement  from  the  moving  party 
that  such  party  or  the  attorney  therefor 
has  made  a  good  faith  effort,  by 
conference  or  correspondence,  to 
resolve  with  the  other  party  or  the 
attorney  therefor  the  issues  presented  in 
the  motion  and  has  been  unable  to  reach 


agreement.  If  issues  raised  in  the  motion 
are  subsequently  resolved  by  agreement 
of  the  parties,  the  moving  party  should 
inform  the  Board  in  writing  of  the  issues 
in  the  motion  which  no  longer  require 
adjudication. 

>(2)  When  a  party  files  a  motion  for 
an  order  to  compel  discovery,  the  case 
will  be  suspended  by  the  Trademark 
Trial  and  Appeal  Board  with  respect  to 
all  matters  not  germane  to  the  motion, 
and  no  party  should  file  any  paper 
which  is  not  germane  to  the  motion, 
except  as  otherwise  specified  in  the 
Board's  suspension  order.  The  filing  of 
a  motion  to  compel  shall  not  toll  the 
time  for  a  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  discovery 
deposition.< 

*  •        •        *        • 

(g]  Sanctions.  (1)  If  a  party  fails  to 
comply  with  an  order  of  the  Trademark 
Trial  and  Appeal  Board  relating  to 
discovery,  including  a  protective  order, 
the  Board  may  make  any  appropriate 
order,  including  any  of  the  orders 
provided  in  Rule  37(b)(2)  of  the  Federal 
Rules  of  Civil  Procedure,  except  that  the 
Board  [does  not  have  authority  to]  >will 
not<  hold  any  person  in  contempt  or 
[to]  award  any  expenses  to  any  party. 
The  Board  may  impose  against  a  party 
any  of  the  sanctions  provided  by  this 
subsection  in  the  event  that  said  party 
or  any  attorney,  agent,  or  designated 
witness  of  that  party  fails  to  comply 
with  a  protective  order  made  pursuant 
to  Rule  26(c)  of  the  Federal  Rules  of 
Civil  Procedure. 

•  •        •        •        • 

(h)  Request>s<  for  admission(s).  >(1)< 
[Requests  for  admissions  shall  be 
governed  by  Rule  36  of  the  Federal 
Rules  of  Civil  Procedure  except  that  the 
Trademark  Trial  and  Appeal  Board  does 
not  have  authority  to  award  any 
expenses  to  any  party.)  >The  total 
number  of  requests  for  admission  which 
a  party  may  serve  upon  another  party, 
pursuant  to  Rule  36  of  the  Federal  Rules 
of  Qvil  Procedure,  in  a  proceeding, 
shall  not  exceed  25,  counting  subparts, 
except  upon  stipulation  of  the  parties.  If 
a  pairty  upon  which  requests  for 
admission  have  been  served  believes 
that  the  number  of  requests  served 
exceeds  the  limitation  specified  in  this 
paragraph,  and  is  not  willing  to  waive 
this  basis  for  objection,  the  party  shall, 
within  the  time  for  (and  instead  oO 
serving  answers  and  specific  objections 
to  the  requests,  serve  a  general  objection 
on  the  ground  of  their  excessive 
number.  If  the  inquiring  party,  in  turn, 
files  a  motion  to  determine  the 
sufficiency  of  the  objection,  the  motion 
must  be  accompanied  by  a  copy  of  the 
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set(s]  of  requests  for  admission  which 
together  are  said  to  exceed  the 
limitation,  and  must  otherwise  comply 
with  the  requirements  of  paragraph 
(h)(2]  of  this  section. 

(2)  Any  <  (A)  motion  by  a  party  to 
determine  the  sufficiency  of  an  answer 
or  objection  to  a  request  made  by  that 
party  for  an  admission  >must  be  filed 
within  30  days  after  the  close  of  the 
discovery  period,  as  originally  set  or  as 
reset.  The  motion<  shall  include  a  copy 
of  the  request  for  admission  and  any 
exhibits  thereto  and  of  the  answer  or 
objection.  The  motion  must  be 
supported  by  a  written  statement  from 
the  moving  party  that  such  party  or  the 
attorney  therefor  has  made  a  good  futh 
effort,  by  conference  or  correspondence, 
to  resolve  with  the  other  party  or  the 
attorney  therefor  the  issues  presented  in 
the  motion  and  has  been  unable  to  reach 
agreement.  If  issues  raised  in  the  motion 
are  subsequently  resolved  by  agreement 
of  the  parties,  the  moving  party  should 
inform  the  Board  in  writing  of  the  issues 
in  the  motion  which  no  longer  require 
adjudication. 

>{3)  When  a  party  files  a  motion  to 
determine  the  sufficiency  of  an  answer 
or  objection  to  a  request  made  by  that 
party  for  an  admission,  the  case  will  be 
suspended  by  the  Trademark  Trial  and 
Appeal  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order.  The  filing  of  a  motion 
to  determine  the  sufficiency  of  an 
answer  or  objection  to  a  request  for 
admission  shall  not  toll  the  time  for  a 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition. < 
•        •        •        •        • 

10.  Section  2.121  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1), 
(c)  and  (d)  to  read  as  follows: 

"^ :    :      i&s  qnment  of  timM  for  taking 

astunor.y. 

(a)(1)  The  Trademark  Trial  and 
.Appeal  Board  will  issue  a  trial  order 
assigning  to  each  party  the  time  for 
taking  testimony.  No  testimony  shall  be 
taken  except  diuring  the  times  assigned, 
unless  by  stipulation  of  the  parties 
approved  by  the  Board,  or,  upon 
motion,  by  order  of  the  Board. 
Testimony  periods  may  be  rescheduled 
by  stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  >showing 
extraordinary  circtmistances<  granted 
by  the  Board:  >if  such  a  motion  is 
denied,  the  testimony  periods  will 
remain  as  set<  [.  or  by  order  of  the 
Board).  The  resetting  of  the  closing  date 
for  discovery  will  result  in  the 


rescheduling  of  the  testimony  periods 
without  action  by  any  party.  [The 
resetting  of  a  party's  time  to  respond  to 
an  outstanding  request  for  discovery 
will  not  result  in  the  automatic 
rescheduling  of  the  discovery  and/or 
testimony  periods;  such  dates  will  be 
rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
u{>on  motion  granted  by  the  Board,  or  by 
order  of  the  Board.) 
•        •        *        •        • 

(c)  A  testimony  period  which  is  solely 
for  rebuttal  will  be  set  for  >30<  [fifteen] 
days.  All  other  testimony  periods  will 
be  set  for  >60<  [thirty]  days.  The 
periods  may  be  extended  by  stipulation 
of  the  parties  approved  by  the 
Trademark  Trial  and  Appeal  Board,  or 
upon  motion  >showing  extraordinary 
circ\unstances<  granted  by  the  Board; 
>if  such  a  motion  is  denied,  the 
testimony  periods  will  remain  as  set<  [, 
or  by  order  of  the  Board]. 

(d)  When  parties  stipulate  to  the 
rescheduling  of  testimony  periods  or  to 
the  rescheduling  of  the  closing  date  for 
discovery  and  the  rescheduling  of 
testimony  periods,  a  stipulation 
presented  in  the  form  used  in  a  trial 
order,  signed  by  the  parties,  or  a  motion 
in  said  form  signed  by  one  party  and 
including  a  statement  that  every  other 
party  has  agreed  thereto,  and  submitted 
>in  a  number  of  copies  equal  to  the 
number  of  parties  to  the  proceeding  plus 
one  copy  for  the  Board<  [in  one  original 
plus  as  many  photocopies  as  there  are 
parties],  will,  if  approved,  be  so 
stamped,  signed,  and  dated,  and  >a 
copy<  [the  copies]  will  be  promptly 
returned  to  >each  of<  the  parties. 

11.  Section  2.122  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (d)(1)  to  read  as  follows: 

§2.122    Mattars  In  evtdanc*. 


the  record  if  the  opposition  or  petition 
is  accompanied  by  two  copies  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  showring 
both  the  current  status  of  and  current 
title  to  the  registration.  For  the  cost  of 
a  copy  of  a  registration  showing  status 
and  title,  see  >§  2.6(b)(4)<  [§  2.6(n)]. 
•        •        •        •        • 

12.  Section  2.123  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(f)  as  follows: 

§2.123    Trial  tastlnrtony  In  lnte>  pates 


(b)  Application  files.  (1)  The  file  of 
each  application  or  registration 
specified  in  a  >notice<  [declaration]  of 
interference,  of  each  application  or 
registration  specified  in  the  notice  of  a 
concurrent  use  registration  proceeding, 
of  the  application  against  which  a  notice 
of  opposition  is  filed,  or  of  each 
registration  against  which  a  petition  or 
counterclaim  for  cancellation  is  filed 
forms  part  of  the  record  of  the 
proceeding  without  any  action  by  the 
parties  and  reference  may  be  made  to 
the  file  for  any  relevant  and  competent 
purpose. 
***** 

(d)  Registrations.  (1)  A  registration  of 
the  opposer  or  petitioner  pleaded  in  an 
opposition  or  petition  to  cancel  will  be 
received  in  evidence  and  made  part  of 


(b)  Stipulations.  If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  authorized  to 
administer  oaths,  at  any  place,  upon  any 
notice,  and  in  any  manner,  and  when  so 
taken  may  be  used  like  other 
depositions.  By  >written<  agreement  of 
the  parties,  the  testimony  of  any  witness 
or  witnesses  of  any  party,  may  be 
submitted  in  the  form  of  an  affidavit  by 
such  witness  or  witnesses.  The  parties 
may  stipulate  >in  writing<  what  a 
particular  witness  would  testify  to  if 
called,  or  the  facts  in  the  case  of  any 
party  may  be  stipulated  >in  writing<. 
•        •        *        •        • 

(f)  Certification  and  filing  >of 
deposition<  [by  officer].  The  officer 
shall  annex  to  the  deposition  his 
certificate  showing: 

(1)  Due  administration  of  the  oath  by 
the  officer  to  the  witness  before  the 
commencement  of  his  deposition; 

(2)  The  name  of  the  person  by  whom 
the  deposition  was  taken  down,  and 
whether,  if  not  taken  down  by  the 
officer,  it  was  taken  down  in  his 
presence; 

(3)  The  presence  or  absence  of  the 
adverse  party; 

(4)  The  place,  day,  and  hour  of 
commencing  and  taking  the  deposition; 

(5)  The  fact  that  the  officer  was  not 
disqualified  as  specified  in  Rule  28  of 
the  Federal  Rules  of  Civil  Procedure. 

If  any  of  the  foregoing  requirements 
are  waived,  the  certificate  shall  so  state. 
The  officer  shall  sign  the  certificate  and 
affix  thereto  his  seal  of  office,  if  he  has 
such  a  seal.  Unless  waived  on  the  record 
by  an  agreement,  he  shall  then 
[,  without  delay,]  securely  seal  in  an 
envelope  all  the  evidence,  notices,  and 
paper  exhibits,  inscribe  upon  the 
envelope  a  certificate  giving  the  number 
and  title  of  the  case,  the  name  of  each 
witness,  and  the  date  of  sealing>.  The 
officer  or  the  party  taking  the 
deposition,  or  its  attorney  or  other 
authorized  representative,  shall  then<  [,] 
address  the  package,  and  forward  the 
same  to  the  Commissioner  of  Patents 
and  Trademarks.  If  the  weight  or  bulk  of 
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an  exhibit  shall  exclude  it  from  the 
envelope,  it  shall,  unless  waived  on  the 
record  by  agreement  of  all  parties,  be 
authenticated  by  the  officer  and 
transmitted  >by  the  officer  or  the  party 
taking  the  deposition,  or  its  attorney  or 
other  authorized  representative<  in  a 
separate  package  marked  and  addressed 
as  provided  in  this  section. 

*  *        »        •        « 

13.  Section  2.125  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows- 

S2.12S     Filing  aoo  s*»'v^-:ft  -'  fesfi— ".-f-y 

(c)  One  certified  transcript  and 
exhibits  shall  be  filed  [promptly)  with 
the  Trademark  Trial  and  Appeal  Board. 
Notice  of  such  filing  shall  be  served  on 
each  adverse  party  and  a  copy  of  each 
notice  shall  be  filed  with  the  Board. 

*  •        •        *        * 

14.  Section  2.127  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
fdl.  ffllfll  and  (f)  to  read  as  follows: 

§2  !i7     Motions. 

(a)  Every  motion  shall  be  made  in 
writing,  shall  contain  a  full  statement  of 
the  grounds,  and  shall  embody  or  be 
accompanied  by  a  brief.  >Except  as 
provided  in  paragraph  (e)(1)  of  this 
section  a<  (A)  brief  in  response  to  a 
motion  shall  be  filed  within  >30< 
[fifteen]  days  from  the  date  of  service  of 
the  motion  unless  another  time  is 
specified  by  the  Trademark  Trial  and 
Appeal  Board  or  the  time  is  extended  by 
>stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  showing 
extraordinary  circiunstances  granted  by 
the  Board;  if  such  a  motion  for  an 
extension  is  denied,  the  time  for 
responding  to  the  motion  remains  as 
specified  under  this  section<  [order  of 
the  Board  on  motion  for  good  cause). 
>Exo8pt  as  provided  in  paragraph  (e)(1) 
of  this  section,  a  reply  brief,  if  filed, 
shall  be  filed  within  15  days  from  the 
date  of  service  of  the  brief  in  response 
to  the  motion.  The  time  for  filing  a  reply 
brief  will  not  be  extended.  No  further 
papers  in  support  of  or  in  opposition  to 
a  motion  will  be  considered  by  the 
Board.  Briefs  shall  be  submitted  in 
typewritten  or  printed  form,  double 
spaced,  in  at  least  pica  or  eleven-point 
type,  on  letter-size  paper.  The  brief  in 
support  of  the  motion  and  the  brief  in 
response  to  the  motion  shall  not  exceed 
25  pages  in  length;  and  a  reply  brief 
shall  not  exceed  10  pages  in  length. 
Exhibits  submitted  in  support  of  or  in 
opposition  to  the  motion  shall  not  be 
deemed  to  be  part  of  the  brief  for 
purposes  of  determining  the  length  of 
the  brief.  When  a  party  fails  to  file  a 
brief  in  response  to  a  motion,  the  Board 


may  treat  the  motion  as  conceded.  An 
oral  hearing  will  not  be  held  on  a 
motion  except  on  order  by  the  Board. 

(b)  Any  request  for  reconsideration  or 
modification  of  an  order  or  decision 
issued  on  a  motion  must  be  filed  within 
>one  month<  [thirty  days]  from  the  date 
thereof.  A  brief  in  response  must  be 
filed  writhin  >15<  [fifteen]  days  from  the 
date  of  service  of  the  request. 
*        »        *        «        « 

(d)  When  any  party  files  a  motion  to 
dismiss,  or  a  motion  for  judgment  on  the 
pleadings,  or  a  motion  for  siunmary 
judgment,  or  any  other  motion  which  is 
potentially  dispositive  of  a  proceeding, 
the  case  will  be  suspended  by  the 
Trademark  Trial  and  Appeal  Board  with 
respect  to  all  matters  not  germane  to  the 
motion  and  no  party  should  file  any 
paper  which  is  not  germane  to  the 
motion  >except  as  otherwise  specified 
in  the  Board's  suspension  order.  The 
filing  of  a  simimary  judgment  motion 
shall  not  toll  the  time  for  the  moving 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition,  but  it 
shall  toll  the  time  for  the  nonmoving 
party  to  serve  such  responses  or  to 
appear  for  such  deposition<.  If  the  case 
is  not  disposed  of  as  a  result  of  the 
motion,  proceedings  will  be  resumed 
pursuant  to  an  order  of  the  Board  when 
the  motion  is  decided. 

(e)(1)  >A  motion  for  summary 
judgment  may  not  be  filed  until 
notification  of  the  proceeding  has  been 
sent  to  the  parties  by  the  Trademark 
Trial  and  Appeal  Board.<  A  motion  for 
simimary  judgment>,  if  filed.<  should  be 
filed  prior  to  the  commencement  of  the 
first  testimony  period,  as  originally  set 
or  as  reset,  and  the  Board,  in  its 
discretion,  may  deny  as  untimely  any 
motion  for  summary  judgment  filed 
thereafter.  >A  motion  under  Rule  56(f) 
of  the  Federal  Rules  of  Civil  Procedure, 
if  filed  in  response  to  a  motion  for 
summary  judgment,  shall  be  filed 
within  30  days  from  the,  date  of  service 
of  the  siunmary  judgment  motion.  The 
time  for  filing  a  motion  under  Rule  56(f) 
will  not  be  extended.  If  no  motion  under 
Rule  56(f)  is  filed,  a  brief  in  response  to 
the  motion  for  summary  judgment  shall 
be  filed  within  60  days  fitjm  the  date  of 
service  of  the  motion  unless  the  time  is 
extended  by  stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
showing  extraordinary  circumstances 
granted  by  the  Board;  if  such  a  motion 
for  an  extension  is  denied,  the  time  for 
responding  to  the  motion  for  summary 
judgment  remains  as  specified  under 
this  section.  A  reply  brief,  if  filed,  shall 
be  filed  within  30  days  from  the  date  of 
service  of  the  brief  in  response  to  the 


motion.  The  time  for  filing  a  reply  brief 
will  not  be  extended.  No  hirther  papers 
in  support  of  or  in  opposition  to  a 
motion  for  summary  judgment  vnll  be 
considered  by  the  Board.< 
*        •        •        •        • 

(f)  The  Board  [does  not  have  authority 
to)  >will  not<  hold  any  person  in 
contempt,  or  [to]  award  attorneys'  fees 
or  other  expenses  to  any  party. 

15.  Section  2.134  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  2. 1 34    Su  rrender  or  voluntary 
cancellation  of  registration. 

(a)  After  the  commencement  of  a 
cancellation  proceeding,  if  the 
respondent  applies  for  cancellation  of 
the  involved  registration  under  section 
>7(e)<  [7(d)]  of  the  Act  of  1946  without 
the  written  consent  of  every  adverse 
party  to  the  proceeding,  judgment  shall 
be  entered  against  the  respondent.  The 
written  consent  of  an  adverse  party  may 
be  signed  by  the  adverse  party  or  by  the 
adverse  party's  attorney  or  other 
authorized  representative. 
***** 

16.  Section  2.146  is  proposed  to  be 
amended  by  revising  paragraph  (e)(1)  to 
read  as  follows: 

§  2.146    Petitions  to  th«  Connmissionar. 

***** 

(e)(1)  A  petition  from  the  >grant  or< 
denial  of  a  request  for  an  extension  of 
time  to  file  a  notice  of  opposition  shall 
be  filed  within  fifteen  days  from  the 
date  of  mailing  of  the  >grant  or<  denial 
of  the  request>.  A  petition  from  the 
grant  of  a  requesK  [and]  shall  be  served 
on  the  >attomey  or  other  authorized 
representative  of  the  potential  opposer. 
if  any,  or  on  the  potential  opposer.  A 
petition  fiom  the  denial  of  a  request 
shall  be  served  on  the<  attorney  or  other 
authorized  representative  of  the 
apphcant,  if  any,  or  on  the  appUcant. 
Proof  of  service  of  the  petition  shall  be 
made  as  provided  by  §  2.119(a).  The 
>potential  opposer  or<  the  applicant>, 
as  the  case  may  be,<  may  file  a  response 
within  fifteen  days  from  the  date  of 
service  of  the  petition  and  shall  serve  a 
copy  of  the  response  on  the  petitioner, 
wixh  proof  of  service  as  provided  by 
§  2.119(a).  No  further  paper  relating  to 
the  petition  shall  be  filed. 


PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

17.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 

17a.  Section  3.41  is  proposed  to  be 
revised  to  read  as  follows: 
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13.41    Recording  f« 

All  requests  to  record  documents 
must  be  accompanied  by  the 
appropriate  fee.  A  fee  is  required  for 
each  appUcation,  patent  and  registration 
against  which  the  document  is  recorded 
as  identified  in  the  cover  sheet.  The 
recording  fee  is  set  in  §  1.21(h)  of  this 
chapter  for  patents  and  in  >§  2.6(b)(6)< 
[§  2.6(q)]  of  this  chapter  for  trademarks. 

Dated:  May  30,  1997. 
Bruo  A.  I,«hman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  97-14711  Filed  6-A-97;  8:45  am) 
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p  s  V  p  c  N  M  t  "^ AL  PROTECTION 

AuENuT 

40  CFR  Part  52 

fMD  03a-3009;  FRL-6835-3] 

ipo'cva'  3rd  Promulgation  of  Air 
jucirf^  r  0  ,. mentation  Plans; 

»Aa''>i3r>o    '■ '       e^.i'<».    -- -ogress  Plan 
jpcl  Jontingcn.;  Meas^;es — Cacil 
J '  'y  Nonattainment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  pro{>oses  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland  for  the  Cecil  County  ozone 
nonattainment  area  to  meet  the  15 
Percent  Reasonable  Further  Progress 
Plan  (RFP.  or  15%  plan),  also  known  as 
rate-of-progress  (ROP)  requirements,  of 
the  Clean  Air  Act  (CAA).  EPA  is 
proposing  to  approve  Maryland's  15% 
plan  for  Cecil  County  because  it  meets 
the  15%  plan  requirements  under  the 
CAA.  and  is  consistent  with  EPA  policy 
and  guidance.  Emission  reductions 
reaUzed  by  Maryland's  15%  plan  for 
Cecil  County  are  sufficient  to  fulfill 
Maryland's  contingency  measure 
obligation  for  the  County.  Therefore. 
EPA  is  also  proposing  approval  of 
contingency  measures  for  Cecil  County, 
Maryland. 

DATES:  Comments  on  this  proposed 
action  must  be  postmarked  by  July  7, 
1997. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold.  Chief, 
Ozone/CO  &  Mobile  Sources  Section, 
Mailcode  3AT21,  U.S.  Environmental 
Protection  Agency — Region  III.  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  pubhc  inspection  during 
normal  business  hours  at  the  Air, 


Radiation,  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center.  Environmental 
Protection  Agency,  401  M.  Street,  SW., 
Washington,  D.C.  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue.  (215)  566-2095.  at 
the  EPA  Region  III  address  above. 
Information  may  also  be  requested  via  e- 
mail  at  the  following  address: 
donahue.carolyn@epamail.epa.gov. 
Please  note  that  while  information  may 
be  requested  via  e-mail,  only  written 
comments  can  be  accepted  for  inclusion 
in  the  docket. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  182(b)(1)  of  the  CAA.  as 
amended  in  1990,  requires  ozone 
nonattainment  areas  classified  as 
moderate  and  above  to  develop  plans  to 
reduce  area-wide  volatile  organic 
compound  (VOC)  emissions  by  15% 
from  a  1990  baseline.  These  "15% 
plans"  were  to  be  submitted  to  EPA  by 
November  15,  1993,  with  the  reductions 
to  occur  by  November  15, 1996.  The 
CAA  also  sets  limitations  on  the 
creditability  of  certain  control  measures 
towards  the  ROP  requirements. 
Specifically,  states  cannot  take  credit  for 
reductions  achieved  by  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
measures  (i.e.,  new  car  emissions 
standards)  promulgated  prior  to  1990;  or 
for  reductions  resulting  from  regulations 
promulgated  prior  to  1990  to  lower  the 
volatility  (i.e..  Reid  vapor  pressure 
(RVP))  of  gasoline.  Furthermore,  the 
CAA  does  not  allow  credit  towards  RFP 
for  post-1990  corrections  to  vehicle 
inspection  and  maintenance  progreuns 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules,  as  these  programs  were  required 
to  be  in  place  prior  to  1990. 

In  admtion,  section  172(c)(9)  of  the 
CAA  requires  that  contingency 
measures  be  included  in  the  15%  plan, 
to  be  implemented  if  reasonable  further 
progress  is  not  achieved,  or  if  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  is  not  attained  by  the 
deadlines  set  forth  in  the  CAA. 

U.  Maryland  SIP  Submittal  for  Cecil 
County 

In  Maryland,  three  nonattainment 
areas  are  subject  to  the  CAA's  15%  ROP 
requirements.  These  are  the  Baltimore 
nonattainment  area,  the  Maryland 


portion  of  the  Metropolitan  Washington, 
DC  nonattainment  area,  and  Cedl 
County,  which  is  part  of  the 
Philadelphia- Wilmington-Trenton 
nonattainment  area.  The  Maryland 
Department  of  the  Environment  (MDE) 
submitted  revisions  to  its  SIP  for  all 
three  nonattainment  area,  which  EPA 
received  on  July  12, 1995.  EPA  is  taking 
action  today  only  on  Maryland's  15% 
plan  submittal  and  contingency 
measures  for  Cecil  County.  The  15% 
plan  submittals  for  the  Maryland 
portion  of  the  Metropolitan  Washington, 
DC  nonattainment  area  and  the 
Baltimore  nonattainment  area  will  be 
the  subjects  of  other  rulemaking  notices. 

III.  Analysis  of  SEP  Revision 

Table  1  presents  the  calculations  of 
the  required  reductions  for  the  Cecil 
County  nonattainment  area  15%  ROP 
plan. 

Table  l  .—Calculation  of  Required 
Reductions  for  Maryland's  15% 
Plan  for  the  Cecil  County  Nof4- 
attainment  Area 

(Tons  per  day] 


(1)  1990  Base  Year  Inventory  

(2)  Adjustments  for  FMVCP/RVP  

(3)  1990  Adjusted  Base  Year  Inventory 
((1H2)] 

(4)  15%     Reduction     Requirement 
[0.15x(3)]  

(5)  Expectiad  Emissions  Growth  1990- 
1996  

(6)  3%      Contingency      Measures 
(0.03x(3)]  

(7)  Total   Emissions   Reductions   Re- 
quired [(4)+(5)+(6)]  

(8)  Total  Reduction  Claimed  by  Mary- 
land from  Creditable  Measures 


19.0 
2.4 

16.6 

2.49 

0.7 

0.49 

3.68 

4.72 


A.  1990  Base  Year  Emissions  Inventory 

The  baseline  fi'om  which  states  must 
determine  the  required  reductions  for 
15%  plaiming  is  the  1990  VOC  base 
year  emissions  inventory.  The  inventory 
is  broken  down  into  several  emissions 
source  categories:  stationary,  area,  on- 
road  mobile  sources,  and  off-road 
mobile  sources.  This  emissions  total  is 
the  basis  for  calculating  emissions 
growth  and  the  required  15%  emissions 
reduction  from  the  adjusted  base  year 
inventory.  The  1990  adjusted  base  year 
inventory  is  derived  from  the  1990  base 
year  inventory  minus  FMVCP/RVP 
reductions.  RACT  corrections  and  I/M 
corrections.  Pursuant  to  the  CAA, 
Maryland  did  not  take  credit  for  post- 
1990  RACT  corrections  or  post-1990  1/ 
M  corrections  because  these  programs 
were  to  be  in  place  prior  to  1990. 
Maryland  submitted  a  formal  SIP 
revision  containing  their  official  1990 
base  year  emission  inventory  on  March 
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21,  1994.  EPA  approved  this  inventory 
in  a  notice  pubUshed  in  the  Federal 
Register  on  September  27,  1996  (61  FR 
50715). 

In  its  15%  plan  for  Cecil  County,  the 
State  of  Maryland  submitted  a  1990  base 
year  inventory  totaling  18.9  TPD. 
However,  the  approved  1990  base  year 
inventory  for  Cecil  County,  Maryland,  is 
19.0  TPD.  This  discrepancy  is  not 
critical  to  the  rest  of  Maryland's  15% 
plan  calculations  because  it  is  not  large 
enough  to  significantly  change  the  15% 
required  emissions  reduction  calculated 
for  the  area  (a  difl'erence  of  0.015  TPD). 
EPA  beheves  that  this  discrepancy  arose 
due  to  rounding  differences  in 
Maryland's  15%  plan  and  base  year 
emissions  inventory  calculations.  EPA 
will  continue  using  the  approved  total 
of  19.0  TPD  as  the  1990  base  year 
inventory  for  Cecil  County  throughout 
this  action. 

B.  Growth  in  Emissions  Between  1990 
and  1996 

EPA  has  interpreted  the  CAA  (57  FR 
13507,  April  16. 1992)  to  require  that 
RFP  towards  attainment  of  the  ozone 
standard  must  be  obtained  after 
offsetting  any  growth  expected  to  occur 
during  that  period.  Therefore,  to  meet 
the  15%  requirement,  a  state  must 
implement  measures  achieving 
sufficient  emissions  reductions  to  offset 
projected  growth  in  emissions,  in 
addition  to  a  15%  reduction  of  VOC 
emissions.  Thus,  an  estimate  of  VOC 
emissions  growth  from  1990  to  1996  is 
necessary  for  demonstrating  RFP. 
Growth  is  calculated  by  multiplying  the 
1990  base  year  inventory  by  acceptable 
forecasting  indicators.  Growth  must  be 
determined  separately  for  each  source, 
or  by  source  category,  since  different 
source  categories  typically  grow  at 
different  rates.  EPA's  inventory 
preparation  guidance  recommends  the 
following  indicators  in  order  of 
preference:  Product  output,  value 
added,  earnings,  and  employment. 
Population  can  also  serve  as  a  surrogate 
indicator. 

Maryland's  15%  plan  for  Cecil  County 
contains  growth  projections  for  point, 
area,  on-road  mobile,  and  non-road 
mobile  source  categories.  Maryland 
determined  the  growth  projection  for 
Cecil  County  using  the  U.S.  Department 
of  Commerce  Bureau  of  Economic 
Analysis  (BEA)  growth  factors  and 
industrial  earnings  as  an  indicator.  EPA 
has  determined  that  the  growth 
projections  for  each  of  the  categories  in 
Cecil  County  is  approvable.  For  a 
detailed  description  of  the  growth 
methodologies  used  by  the  State,  please 
refer  to  EPA's  Technical  Support 


Document  (TSD)  prepared  for  this 
action. 

C.  Creditable  Emission  Control 
Strategies  in  the  15%  Plan 

The  specific  measures  adopted  (either 
through  state  or  federal  rules)  for  the 
Cecil  County  nonattainment  area  are 
addressed,  in  detail,  in  the  State's  15% 
plan  for  Cecil  County.  The  control 
measures  described  below  are  creditable 
towards  the  15%  requirements  of  the 
CAA.  EPA  agrees  with  the  emission 
reductions  projected  in  the  state 
submittal  for  the  following  measures: 

1.  Seasonal  Open  Burning  Ban 

Maryland  submitted  amendments  to 
its  open  bimiing  regulation, 

COMAR  26.11.07,  on  July  12, 1995. 
These  amendments  institute  a  ban, 
during  the  peak  ozone  season,  on  the 
practice  of  burning  for  the  disposal  of 
brush  and  yard  waste  as  a  method  of 
land  clearing.  On  January  31, 1997, 
EPA's  direct  final  approval  of  these 
revisions  into  the  Maryland  SIP  was 
signed. 

This  ban  on  open  burning,  affecting 
Cecil  County  (part  of  the  Philadelphia- 
Wilmington-Trenton  severe 
nonattainment  area),  will  result  in  a 
reduction  of  VOC  emissions.  The  State 
of  Maryland  claimed  4.4  tons  VOC  per 
day  (TPD)  emissions  reductions  from 
the  seasonal  open  burning  ban  in  Cecil 
County.  Maryland  assumed  100%  rule 
effectiveness  to  attain  this  emission 
reduction.  However,  the  State  did  not 
submit  any  docimientation 
substantiating  why  the  default  value  of 
80%  rule  effectiveness  should  not  be 
apphed  to  this  measure. 

Rule  effectiveness  is  an  estimate  of 
how  effectively  a  rule  is  implemented, 
and  is  used  as  a  percentage  of  total 
available  reductions  from  a  control 
measure.  Piu-suant  to  EPA  guidance, 
control  measures  are  subject  to  a  rule 
effectiveness  adjustment,  unless  clearly 
dociunented  reasons  as  to  why  they 
should  not  be  subjected  are  included  in 
the  submittal.  Therefore,  the  State  of 
Maryland  can  claim  3.52  TPD  emissions 
reductions  from  the  seasonal  open 
burning  ban  in  Cecil  County  (80%  of  4.4 
TPD). 

2.  Consiuner  and  Commercial  Products 
National  Rule 

Section  183(e)  of  the  Act  required 
EPA  to  conduct  a  study  of  VOC 
emissions  from  consiuner  and 
commercial  products  and  to  compile  a 
regulatory  priority  Ust.  EPA  is  then 
required  to  regulate  those  categories  that 
account  for  80%  of  the  consiuner 
product  emissions  in  ozone 
nonattaiiunent  areas.  Group  I  of  EPA's 


regulatory  schedule  Usts  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule,  including  personal, 
household,  and  automotive  products. 
EPA  intends  to  issue  a  final  rule 
covering  these  products  in  the  near 
future.  EPA  policy  allows  states  to  claim 
up  to  a  20%  reduction  of  total  consumer 
product  emissions  towards  the  ROP 
requirement.  Maryland  claimed  a  20% 
reduction  or  the  equivalent  reduction  of 
0.1  TPD  from  their  1996  projected 
uncontrolled  consiuner  and  commercial 
products  emissions  in  its  15%  plan  for 
Cecil  County.  EPA  has  determined  that 
this  0.1  TPD  reduction  is  creditable  in 
the  15%  plan. 

3.  Stage  I 

Stage  I  Vapor  Recovery  is  a  measure 
that  controls  gasoUne  vapor  emissions  at 
gasoUne  dispensing  facilities  that  result 
from  unloading  gasoline  from  a  dehvery 
vessel  (tank  truck)  into  a  stationary 
storage  vessel  (storage  tank).  The  vapwrs 
displaced  in  the  storage  tank  by  the 
liquid  gasoline  are  retrieved  into  the 
tank  truck  and  transpwrted  back  to  the 
refinery.  EPA  has  approved  Maryland's 
Stage  I  regulation  into  the  Maryland  SIP 
(60  FR  2018).  From  this  type  of  control 
measure,  Maryland  claimed  0.8  TPD 
emission  reductions  in  the  15%  plan  for 
Cecil  County.  EPA  has  determined  that 
these  0.8  TPD  are  creditable  toward  the 
15%  plan. 

4.  Autobody  Refinishing 

EPA  is  in  the  process  of  adopting  a 
national  rule  to  control  emissions  from 
coatings  used  in  auto  body  refinishing 
operations. 

These  coatings  are  typically  used  by 
industry  and  small  businesses,  or  by 
vehicle  owners.  VOC  emissions  emanate 
from  the  evaporation  of  solvents  used  in 
the  coating  process.  Although  there  are 
various  avenues  of  VOC  control  in  the 
autobody  finishing  process,  the  national 
rule  targets  the  formulation  of  the 
surface  coatings.  In  a  November  24, 
1994  memo,  EPA  set  forth  policy  on  the 
creditable  reductions  to  be  assumed 
&t)m  the  national  rule  for  autobody 
refinishing.  That  memo  stipulated  that  a 
37%  reduction  from  current  emissions, 
and  allowed  for  the  assumption  of  100% 
rule  effectiveness  (presuming  the 
coating  application  instructions  were 
being  followed).  Rule  penetration  is  also 
assumed  to  be  100%.  Thus,  a  37% 
emission  reduction  claimed  by 
Maryland  is  allowable. 

Maryland  claimed  a  45%  emission 
reduction  from  autobody  refinishing  in 
the  Cecil  County  15%  plan  from  a  state 
autobody  refinishing  regulation. 
However,  this  rule  has  yet  to  be 
approved  into  the  SIP.  Therefore,  only 
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a  37%  reduction,  or  0.14  TPD.  from 
autobody  refinishing  is  allowable  in  the 
Maryland  15%  plan  for  Cecil  County. 

5.  Architectural  and  Industrial 
Maintenance  (AIM)  Coatings 
Reformulation 

EPA  is  required  to  promulgate,  by 
March  1997,  a  national  rule  for  reducing 
emissions  from  architectural  coatings — 
including  interior  and  exterior  paints, 
etc.  In  a  policy  memo  dated  March  22, 
1995,  EPA  provided  guidance  on 
expected  reductions  and  creditability 
from  the  national  architectural  coatings 
rule  (61  FR  32729).  Cecil  County  claims 
an  emissions  reduction  of  0.2  TPD  from 
AIM  reformulation.  However,  EPA 
cannot  allow  0.2  TPD  because  rule 
effectiveness  was  not  applied  to  this 
control  measure.  Therefore,  only  0.16 
TPD  (0.2  TPD  X  80%  rule  effectiveness) 
can  be  credited  to  Cecil  County's  15% 
plan. 

As  shown  above,  the  15%  required 
reductions  (2.49  TPD)  and  the  expected 
emissions  growth  from  1990  to  1996  (0.7 
TPD)  for  Cecil  County  are  realized  by 
the  4.72  TPD  total  emission  reductions 
from  open  burning,  stage  I,  consumer 
and  commercial  products,  autobody 
re&nishing,  and  AIM  coatings. 

D.  Contingency  Measures 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittal, 
under  section  172(c)(9)  of  the  CAA, 
contingency  measures  to  be 
implemented  if  RFP  is  not  achieved  or 
if  the  standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I.  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  state  is  needed. 
Therefore,  EPA  interprets  the  CAA  to 
require  states  with  moderate  and  above 
ozone  nonattainment  areas  to  include 
sufficient  contingency  measures  in  the 
ROP  plan,  so  that  upon  implementation 
of  such  measures,  additional  emissions 
reductions  of  up  to  3%  of  the  adjusted 
base  year  inventory  (or  a  lesser 
percentage  that  will  make  up  the 
identified  shortfall)  would  be  achieved 
in  the  year  after  the  failure  has  been 
identiBed.  However,  the  emissions 
reduction  in  Maryland's  15%  plan  for 
Cecil  County  exceed  the  required  15% 
by  more  than  3%  of  the  required 
emissions  reduction;  thus,  EPA 
considers  the  contingency  measures 
requirement  adequately  addressed 
through  the  plan's  total  emissions 
reduction.  Therefore,  Maryland  does  not 
need  to  address  contingency  measures 


for  Cecil  County  as  a  separate  emissions 
reduction  requirement.  The  needed 
emission  reduction  for  the  Cecil  Coimty 
ROP  plan  is  the  sxun  of  the  required 
15%  reduction,  the  expected  emission 
growth  from  1990  to  1996,  and  the  3% 
contingency  reduction,  totaling  3.68 
TPD.  "Hiis  emissions  reduction  total  can 
be  fulfilled  through  the  creditable 
control  measures  for  Cecil  County, 
which  achieve  a  4.72  TPD  emission 
reduction. 

IV.  Proposed  Action 

EPA  has  evaluated  the  Maryland  15% 
plan  submittal  for  Cecil  Coimty  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  The  RFP 
progress  submittal  will  achieve  enough 
reductions  to  meet  the  15% 
requirements  of  section  182(b)(1)  of  the 
CAA,  as  well  as  the  additional  3%  as 
contingency  measures  under  172(c)(9)  of 
the  CAA.  EPA  is  proposing  full  approval 
of  Maryland's  15%  plan  and 
contingency  measures  for  Cecil  County 
under  section  110(k)(3)  and  Part  D  of  the 
CAA. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  proposed  approval  for  the 
Maryland  15%  plan  for  the  Cecil  Coimty 
nonattainment  area  has  been  classified 
as  a  Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistfmt  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  E.O.  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  AUematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 


because  the  federal  SIP-approval  of 
Maryland's  15%  plan  and  contingency 
measures  for  Cecil  County  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  US  EPA.  427  US 
246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector;  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milfion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  pertaining  to  the  Maryland 
15%  plan  and  contingency  measures  for 
the  Cecil  County  nonattainment  area 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)  (A)- 
(K)  and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFRpart51. 

List  of  Subiects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  April  9, 1997. 
A.R.  Morris, 

Acting  Regional  Administrator. 
[FR  Doc.  97-14719  Filed  &-4-97;  8:45  am) 
BILUN0C006  6660-60-^ 
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[MD  053-3013;  FRL-6835-6] 

ADpf'Dvai  and  Prom^igatiOn  of  Air 

Qua?  ty  irnpiementatlon  Plans; 
Mary  ana   1 5%  Plan  for  Metropolitan 

iN'asr-i-.gton,  D.C.  i'i*« 

AGENCY:  Environmental  Protection 

\gency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  conditional 
approval  of  the  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Maryland  for  the  Maryland 
portion  of  the  Metropolitan  Washington, 
D.C.  serious  ozone  nonattainment  area 
to  meet  the  15  percent  rate-of-progress 
(ROP)  requirements  (also  known  as  the 
15%  plan)  of  the  Clean  Air  Act  (the 
Act).  EPA  is  proposing  conditional 
approval  because  the  15%  plan 
submitted  by  the  State  of  Maryland  will 
resuh  in  significant  emission  reductions 
from  the  1990  baseUne  emissions  of 
volatile  organic  compounds  (VOCs) 
which  contribute  to  the  formation  of 
ground  level  ozone,  and,  thus,  will 
improve  air  quality.  This  action  is  being 
taken  imder  section  110  of  the  Act. 
DATES:  Comments  on  this  proposed 
action  for  the  15%  plan  must  be 
postmarked  by  July  7,  1997. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief, 
Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21.  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Peimsylvania, 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  v«th  the  contact  person 
(listed  below)  at  least  24  hours  before 
the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore, 
Maryland.  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue,  Ozone/Carbon 
Monoxide,  and  Mobile  Sources  Section 
(3AT21).  USEPA— Region  ffl,  841 
Chestnut  Building,  Philadelphia, 
Peimsylvania,  19107,  or  by  telephone  at 
(215)  566-2095.  QuesUons  may  also  be 
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addressed  via  e-mail  at 
donahue.carolyn@epamail.epa.gov. 
Please  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  182(b)(1)  of  the  Act,  as 
amended  in  1990,  requires  ozone 
nonattainment  areas  classified  as 
moderate  or  above  to  develop  plans  to 
reduce  VOC  emissions  by  15%  from 
1990  baseline  levels  in  the  area 
accounting  for  growth  from  1990  to 
1996.  VOCs  emitted  during  the  summer 
months  contribute  significantly  to  the 
formation  of  groimd  level  ozone. 

The  Metropolitan  Washington,  D.C. 
area  is  classified  as  a  serious  ozone 
nonattainment  area  and  is  subject  to  the 
15%  requirement.  The  Metropolitan 
Washington,  D.C.  ozone  nonattainment 
area  consists  of  the  entire  District  of 
Columbia  ("the  District"),  five  counties 
in  the  Northern  Virginia  area  and  five 
coimties  in  Maryland.  The  Maryland 
portion  of  the  nonattairunent  area 
consists  of  the  Counties  of  Calvert, 
Charles,  Frederick,  Montgomery,  and 
Prince  George's.  These  areas  are  subject 
to  Maryland's  15%  plan. 

The  Act  sets  limitations  on  the 
creditability  of  certain  control  measures 
towards  reasonable  further  progress. 
Specifically,  States  cannot  take  credit 
for  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (e.g.,  new  car 
emissions  standards)  promulgated  prior 
to  1990;  or  for  reductions  stemming 
from  regulations  promulgated  prior  to 
1990  to  lower  the  volatility  [i.e.,  Reid 
Vapor  Pressure  (RVP)l  of  gasoUne. 
Furthermore,  the  Act  does  not  allow 
credit  towards  reasonable  further 
progress  (RFP)  for  post- 1990  corrections 
to  existing  motor  vehicle  inspection  and 
maintenance  (1/M)  programs  or 
corrections  to  reasonably  available 
control  technology  (RACT)  rules,  since 
these  programs  were  required  to  be  in- 
place  prior  to  1990.  In  addition  to  these 
restrictions,  a  creditable  measure  must 
be  either  in  the  approved  SIP,  result 
&t)m  a  national  rule  promulgated  by 
EPA  or  be  contained  in  a  permit  issued 
under  Title  V  of  the  Act.  Any  measure 
must  result  in  real,  permanent, 
quantifiable,  and  enforceable  emission 
reductions  to  be  creditable  toward  the 
15%  goal. 

Virginia,  Maryland  and  the  District  all 
must  demonstrate  reasonable  further 
progress  for  the  Metropolitan 
Washington,  D.C.  nonattainment  area. 
The  Commonwealth  of  Virginia,  State  of 
Maryland,  and  the  District  of  Columbia, 


in  conjunction  with  mxmicipal  plaiming 
organizations,  collaborated  on  a 
coordinated  15%  plan  for  the 
Metropolitan  Washington,  D.C. 
nonattainment  area  (regional  15%  plan). 
This  was  done  with  the  assistance  of  the 
regional  air  quaUty  planning  committee, 
the  Metropolitan  Washington  Air 
Quality  Committee  (MWAQC),  and  the 
local  mimicipal  planning  organization, 
the  Metropolitan  Washington  Council  of 
Governments  (MWCOG),  to  ensure 
coordination  of  air  quahty  and 
transportation  plaiming.  The  Act 
provides  for  interstate  coordination  for 
multi-state  nonattainment  areas. 
Because  the  interstate  municipal 
planning  organization  involved, 
MWCOG,  meets  the  requirements  of 
section  174(c)  of  the  Act,  EPA  has 
determined  that  the  relevant  interstate 
coordination  requirements  have  been 
fulfilled.  In  the  absence  of  an  agreement 
to  prepare  a  nonattainment  area-wide 
plan,  each  state  could  have  developed 
and  submitted  a  SIP  revision  to  obtain 
the  15%  ROP  requirement 
independently  of  the  others. 

Although  the  plan  was  developed  by 
a  regional  approach,  each  jurisdiction  is 
required  to  submit  its  portion  of  the 
15%  plan  to  EPA  as  a  revision  to  its  SIP. 
The  15%  plan  for  the  Maryland  portion 
of  the  nonattainment  area  was 
submitted  as  a  SIP  revision  by  the 
Maryland  Department  of  the 
Environment  (MDE)  on  July  12,  1995. 
Because  ROP  requirements  such  as  the 
15%  plan  affect  transportation 
improvement  plans,  municipal  planning 
organizations  have  historically  been 
involved  in  air  quality  planning  in  the 
Metropolitan  Washington,  DC  area.  As 
explained  in  further  detail  below,  the 
regional  15%  plan  determined  the 
regional  target  level,  regional 
projections  of  growth  and  finally  the 
total  amount  of  creditable  reductions 
required  under  the  15%  requirement  in 
the  entire  MetropoUtan  Washington,  DC 
ozone  nonattainment  area.  The  three 
jurisdictions,  Maryland,  Virginia,  and 
the  District,  all  agreed  to  apportion  this 
total  amount  of  required  creditable 
reductions  among  themselves.  EPA  is 
taking  action  today  on  Maryland's  15% 
plan  submittal,  which  addresses  only 
Maryland's  responsibility  for  the  15% 
ROP  plan  in  the  Metropolitan 
Washington,  DC  area. 

On  March  4,  1997,  Maryland 
submitted  a  draft  revised  regional  15% 
plan  for  its  portion  of  the  MetropoUtan 
Washington,  DC  nonattainment  area. 
Maryland  scheduled  a  pubUc  hearing  on 
the  proposed  revisions  to  its  15%  plan 
for  March  3,  1997.  EPA  is  taking  action 
today  on  Maryland's  July  12, 1995  15% 
plan  submittal  with  the  knowledge  that 
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Maryland  will  be  making  a  formal  SIP 
revision  revising  its  15%  plan. 

EPA  has  reviewed  Maryland's  July  12, 
1995  15%  plan  submittal  and  has 
identified  several  deficiencies,  which 
prohibit  its  full  approval.  A  detailed 
discussion  of  these  deficiencies  is 
included  below  in  the  Analysis  portion 
of  this  rulemaking  action,  and  also  in 
the  Technical  Support  Document  (TSD) 
prepared  by  EPA  for  this  action.  Copies 
of  the  TSD  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  notice. 
Due  to  these  deficiencies,  it  cannot  be 
affirmatively  determined  that  the  State's 
plan  achieves  the  15%  ROP  target  for 
reduction  in  VOCs.  Therefore.  EPA  is 
proposing  conditional  approval  of  this 
15%  plan. 

n.  Analysis  of  the  SIP  Revision 

A.  Base  Year  Emission  Inventory 

The  baseline  from  which  states  must 
determine  the  required  reductions  for 
15%  planning  is  the  1990  VCX!  base 
year  emissions  inventory.  The  inventory 
is  broken  down  into  several  emissions 
source  categories:  stationary,  area,  on- 
road  mobile,  and  off-road  mobile. 
Maryland  submitted  formal  SIP 
revisions  containing  their  1990  VOC 
base  year  inventory  for  the  Maryland 
portion  of  the  Metropolitan  Washington, 
tx:  area  on  July  12, 1995. 

B.  Growth  in  Emissions  Between  1990 
and  1996 

EPA  has  interpreted  the  Act  to  require 
that  reasonable  further  progress  towards 
attainment  of  the  ozone  standard  must 
be  obtained  after  offsetting  any  growth 
expected  to  occur  over  that  period. 
Therefore,  to  meet  the  15%  ROP 
requirement,  a  state  must  enact 
measures  achieving  sufficient  emissions 
reductions  to  offset  projected  growth  in 
emissions,  in  addition  to  achieving  a 
15%  reduction  of  VOC  emissions  from 
baseline  levels.  Thus,  an  estimate  of 
VOC  emissions  growth  from  1990  to 
1996  is  necessary  for  determining 
whether  the  15%  reduction  target  has 
been  achieved.  Growth  is  calculated  by 
multiplying  the  1990  base  year 
inventory  by  acceptable  forecasting 
indicators.  Growth  must  be  determined 
separately  for  each  source  or  source 
category,  since  sources  typically  grow  at 
different  rates.  EPA's  inventory 
preparation  guidance  recommends  the 
following  indicators,  as  applied  to 
emission  units  in  the  case  of  stationary 
sources  or  to  a  source  category  in  the 
case  of  area  sources,  in  order  of 
preference:  Product  output,  value 
added,  earnings,  and  employment. 


Population  can  also  serve  as  a  surrogate 
indicator. 

Maryland's  15%  plan  for  the 
Maryland  portion  contains  growth 
projections  for  stationary,  area,  on-road 
motor  vehicle,  and  non-road  vehicle 
source  categories.  For  a  detailed 
description  of  the  growth  methodologies 
used  by  the  State,  please  refer  to  the 
TSD  for  this  action. 

To  estimate  growth  for  area  sources 
and  non-road  mobile  soiut»s,  Maryland 
used  acceptable  growth  factor  surrogates 
such  as  population,  employment  and 
vehicle  miles  traveled  (VMT).  The  travel 
demand  computer  model,  MOBILE5a, 
was  used  to  project  growth  for  on-road 
sources.  The  State's  methodology  for 
selecting  growth  factors  and  applying 
them  to  the  1990  base  year  emissions 
inventory  to  estimate  growth  in 
emissions  in  area,  on-road  mobile,  and 
off-road  mobile  sources  from  1990  to 
1996  is  approvable. 

EPA,  however,  disagrees  with  the 
growth  projections  for  the  point  source 
category.  Maryland's  15%  plan 
projected  that  point  source  emissions 
would  remain  constant  for  the  period 
1990  to  1996  because  Maryland  assimies 
new  source  review  (NSR)  offsets  and 
special  rules  for  modifications  of 
sections  182(c)  (6).  (7),  (8),  and  (10)  of 
the  Act  would  prevent  an  increase  in 
point  source  emissions.  EPA  does  not 
agree  with  this  assumption  for  the 
following  reasons: 

1.  The  revised  NSR  rules  for  source 
modifications  were  not  effective  imtil 
November  15,  1992.  Therefore,  there 
may  have  been  modifications  of  so\ut:es 
of  less  than  the  significance  level  of  40 
tons  per  year  (TPY)  from  1990  to  1992. 
A  potential  40  TPY  increase  could 
represent  a  0.1  to  0.15  tons  per  season 
day  (TPD)  potential  increase  which  is 
significant  compared  to  the  1990  area- 
wide  ROP  (i.e.,  1990  base  year) 
inventory  point  source  emissions  of  18 
TPD. 

2.  The  revised  NSR  rules  do  not  apply 
to  cumulative  modifications  at  a  source 
of  less  than  25  TPY  (de  minimis 
modifications)  nor  to  construction  of 
new  sources  of  less  than  25  TPY 
potential  emissions.  For  inventory 
purposes,  point  sources  are  defined  as 
stationary  sources  with  the  potential  to 
emit  10  TPY  or  more. 

3.  The  NSR  offset-related  assumption 
does  not  address  increases  in  emissions 
from  sources  that  operated  at  less  than 
100%  capacity  during  1990  that  can 
legally  increase  their  typical  ozone 
season  day  emissions  by  increasing  the 
average  daily  production  without 
triggering  NSR  offset  requirements. 

EPA  cannot  fully  approve  Maryland's 
point  source  growth  projection  based 


upon  the  assumption  that  the  NSR 
program  would  hold  point  source 
emissions  constant.  As  a  condition  of 
final  approval,  Maryland  will  have  to 
remedy  this  deficiency  and  revise  the 
15%  plan  to: 

1.  Project  growth  in  point  source 
emissions  between  1990  and  1996  using 
growth  factors  based  upon  an  adequate 
surrogate  in  accordance  with  the 
applicable  EPA  guidance  documents. 
Such  a  projection  may  be  based  upon 
more  recent  emissions  data  than  1990, 
e.g.,  from  current  emission  statements 
where  available;  and 

2.  Adopt  and  implement,  if  necessary, 
additional  creditable  measiu«s  to  ensure 
that  growth  in  point  source  emissions 
from  1990  to  1996  is  offset. 

It  is  relevant  to  note  that  Maryland 
has  included  growth  in  point  sources, 
based  on  actual  growth  between  1990 
and  1996,  in  the  March  4,  1997  revised 
draft  regional  15%  plan  subject  to 
public  hearing  scheduled  for  March  3, 
1997. 

C.  Calculation  of  Target  Level  Emissions 

The  regional  15%  plan  calculates  a 
target  level  of  emissions  to  meet  the 
15%  ROP  requirement  over  the  entire 
nonattainment  area.  The  regional  15% 
plan  projects  emissions  growth  from 
1990  to  1996  and  apportions  among  the 
three  jurisdictions  the  amount  of 
creditable  emission  reductions  that  each 
jurisdiction  must  achieve  in  order  for 
the  entire  nonattainment  area  to  achieve 
a  15%  reduction  in  VOCs  net  of  growth. 
Each  jurisdiction  adopted  the  regional 
plan,  which  identified  the  amount  of 
creditable  emission  reductions  which 
that  jurisdiction  must  achieve  for  the 
regional  plan  to  get  15%.  accounting  for 
any  growth.  The  regional  plan 
calculated  the  "target  level"  of  1996 
VOC  emissions  in  accordance  with  EPA 
guidance. 

EPA  has  interpreted  section  182(b)  of 
the  Act  to  require  that  the  base  year 
VOC  emission  inventory  be  adjusted  to 
account  for  reductions  that  would  occur 
from  the  pre-1990  FMVCP  and  RVP 
programs.  First,  the  regional  plan 
calculated  the  non-creditable  reductions 
from  the  pre-1990  FMVCP  and  RVP 
programs  and  subtracted  those 
emissions  from  the  1990  ROP  inventory. 
This  yields  the  1990  "adjusted  base  year 
inventory".  The  target  level  is  the  1990 
ROP  inventory  less  the  sum  of  the 
following: 

1.  15%  of  the  adjusted  base  yetir 
inventory, 

2.  The  sum  of  the  non-creditable 
reductions  from  the  pre-1990  FMVCP 
and  RVP  programs,  and 

3.  Any  reductions  resulting  from  post- 
1990  corrections  to  existing  motor 
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1990 

2 

1990 

3 
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4 

15% 
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vehicle  Inspection  and  maintenance  (1/ 
M)  programs  or  corrections  to  RACT 
rules. 

There  were  no  post- 1990  emission 
reductions  attributed  to  RACT 


corrections  or  I/M  corrections  in  the 
Metropolitan  Washington,  DC 
nonattainment  area,  and  the  regional 
plan  correctly  claimed  zero  reductions 
in  the  target  level  calculation.  Table  1 


summarizes  the  calculations  lor  the 
1996  VOC  target  level  for  the  entire 
Metropolitan  Washington,  DC 
nonattainment  area. 


Table  1  .—Calculation  of  Required  Reductions  for  the  Washington.  DC  f40NATTAiNMENT  area  15%  Plan 


1 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 


1 990  ROP  Inventory  

1990  Adjusted  Base  Year  Inventory „ !!!!!!"!!!!!!!!!.!!!! 

FMVCP/RVP  Adjustment  (Line  1  less  Line  2) 

15%  Reduction  Requirement  .  15%  of  Adjusted  Base  Ye»  (0.15  x  Line  2) 

RACT  Coaections _ 

1/M  Conrections „ „ "" 

Total  15%  &  Non-creditabte  Reductions  (Sum  of  lines  3, 4.  5  &  6)  

Projected  Growth  1990  to  1996 

1996  Regional  Target  Level  (line  i  less  line  7)  _ „ 

Apportioned  State  EmissKXi  Reductxxi  and  Regional  Total 

Total  Reductions  Claimed  in  15%  Plan  


District  of 
Columbia 


65.9 
56.3 
9.60 
8.45 
0.00 
0.00 
16.05 
5.20 


12.3 
12.7 


Marylarxl 


249.9 

216.9 

33.00 

32.54 

0.00 

0.00 

65.54 

29.10 

...™.„.. 

62.7 


Virginia 


222.8 

190.7 

32.10 

28.61 

0.00 

0.00 

60.71 

29.00 


59.9 
61.8 


Washirvj- 

ton  D.C. 

area  totals 


538.6 

463.9 

74.70 

69.6 

0 

0 

144.30 

63.30 

394.30 

132.90 

137.20 


The  emission  reduction  required  to 
meet  the  15%  ROP  requirement  equals 
the  sum  of  15%  of  the  adjusted  base 
year  inventory  and  any  reductions 
necessary  to  ofiset  emissions  growth 
projected  to  occur  between  1990  and 
1996,  plus  reductions  that  resulted  from 
corrections  to  the  I/M  or  VOC  RACT 
rules  that  were  required  to  be  in-place 
before  1990.  The  target  level,  Line  9  of 
the  table,  is  the  1990  ROP  inventory  less 
the  base  15%  reduction  (Line  4  of  Uie 
table)  and  less  all  non-creditable 
emission  reductions  (Lines  3.  5  and  6  of 
the  table).  The  Metropolitan 
Washington,  DC  nonattaiiunent  area 
regional  target  level  is  394.3  TPD.  EPA 
has  determined  that  the  regional  target 
level  for  the  MetropoUtan  Washington, 
DC  nonattainment  area  has  been 
properly  calculated  in  accordance  with 
EPA  guidance. 

The  Maryland  portion  of  the  total 
15%  and  non-creditable  reductions  is 
65.54  TPD.  Thus,  the  target  level  for 
Maryland  is  184.4  TPD.  EPA  has 
determined  that  the  target  level  for 
Maryland  was  also  properly  calculated 
in  accordance  with  EPA  guidance. 

D.  Creditable  Emission  Control 
Strategies  in  the  15%  Plan 

The  sjiecific  measures  adopted  (either 
through  state  or  federal  rules)  are 
addressed,  in  detail,  in  Maryland's  15% 
plan.  The  following  is  a  brief 
description  of  each  control  measiue 
Maryland  has  claimed  credit  for  in  the 
submitted  15%  plan,  as  well  as  the 
results  of  EPA's  review  of  the  use  of  that 
strategy  towards  the  Act's  ROP 
requirement. 


Reformulated  Gasoline  (RFC) 

Section  211(k)  of  the  Act  requires 
that,  beginning  January  1, 1995,  only 
RFC  be  sold  or  dispensed  in  ozone 
nonattainment  areas  classified  as  severe 
or  above.  Gasoline  is  reformulated  to 
reduce  combustion  by-products  and  to 
produce  fewer  evaporative  emissions. 
Section  211(k)(6)  allows  other 
nonattaiiunent  areas  to  "opt  in"  to  the 
program.  EPA  approved  the  request  by 
Maryland  to  opt  in  to  the  RFG  program. 
The  State  claims  a  reduction  of  9.2  TPD 
from  its  1996  projected  uncontrolled  on- 
road  mobile  source  emissions  using  the 
MOBILESa  model  to  determine  the 
emission  benefit.  EPA  has  reviewed  the 
Maryland  submittal's  caloilation  of  the 
benefits  for  this  measure  and  finds  that  • 
the  amount  of  reduction  Maryland 
claims  is  creditable,  but  has  not  been 
docimiented  as  required  by  the  Act. 

In  order  to  address  these 
documentation  and  modeling  issues,  as 
well  as  the  requirements  of  the  National 
Highway  Systems  Designation  Act 
(NHSDA),  EPA  is  requiring  Maryland  to 
recalculate  the  mobile  source  credits  for 
enhanced  I/M  program,  RFG  and 
FMVCP  (Tier  I).  The  benefits  from  RFG 
and  Tier  I  must  not  be  separated  out  on 
a  tons  per  day  basis  for  each  control 
measure,  but  rather  all  mobile  source 
measures  must  be  included  in  the  1999 
target  level  calculation  run.  This 
remodeling  assessment  will  therefore 
remove  any  potential  for  "double- 
counting"  the  credit  accorded  to 
individual  mobile  source  measures.  The 
requirement  for  a  remodeling 
assessment  is  discussed  below  in  the 
section  addressing  credits  for 
Maryland's  enhanced  I/M  program. 
While  EPA  will  require  Maryland  to 
dociunent  and  remodel  the  credits 


derived  from  RFG  under  the  remodeling 
condition  dted  in  the  enhanced  I/M 
section  of  this  rule,  EPA  has  no  reason 
to  dispute  at  this  time  that  the  9.2  TPD 
emission  benefit  claimed  in  Maryland's 
15%  plan  from  the  RFG  program  is 
creditable. 

Off-Road  Use  of  Reformulated  Gasoline 

The  use  of  RFG  will  also  result  in 
reduced  emissions  from  off-road  engines 
such  as  motors  for  recreational  boats 
and  lawn  mower  engines,  commonly 
used  in  siunmer  months.  Maryland 
claims  a  reduction  of  1.2  TPD  from  its 
1996  projected  uncontrolled  off-road 
mobile  source  emissions.  Maryland 
used  gmdance  provided  on  August  18, 

1993  by  EPA's  Office  of  Mobile  Sources 
on  the  VOC  emission  benefits  for  non- 
road  equipment  which  are  in  a 
nonattainment  area  that  uses  Federal 
Phase  I  RFG.  Maryland  has  correctly 
used  the  guidance  to  quantify  the  VOC 
emission  reductions  for  this  measure. 
EPA  had  determined  that  the  1 .2  TPD 
emission  benefit  claimed  in  Maryland's 
15%  plan  is  creditable. 

Post  1990  Federal  Motor  Vehicle 
Control  Program  (Tier  I) 

EPA  promulgated  a  national  rule 
establishing  "new  car"  standards  for 

1994  and  newer  model  year  Ught-duty 
vehicles  and  hght-duty  trucks  on  June  5, 
1991  (56  FR  25724).  Since  the  standards 
were  adopted  after  the  Act  was 
amended  in  1990,  the  resulting  emission 
reductions  are  creditable  toward  the 
15%  reduction  goal.  Due  to  the  three- 
year  phase-in  period  for  this  program 
and  the  associated  benefits  stemming 
from  fleet  turnover,  the  reductions  prioi' 
to  1996  are  somewhat  hmited.  Maryland 
claimed  a  reduction  of  1.0  TPD  from  the 
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Tier  I  using  the  MOBILESa  model  to 
determine  the  emission  benefits.  EPA 
has  reviewed  the  methodology  used  by 
Maryland  in  calculating  the  benefits  for 
this  measure  and  finds  that  the  amoimt 
of  reduction  Maryland  claims  is 
creditable,  but  has  not  been  documented 
as  required  by  the  Act. 

As  described  above,  in  order  to 
address  these  documentation  and 
modeling  issues,  as  well  as  the 
requirements  of  the  NHSDA,  EPA  is 
requiring  Maryland  to  recalculate  the 
mobile  source  credits  for  enhanced  I/M, 
RFC,  and  Tier  I.  While  EPA  will  require 
Maryland  to  remodel  the  credits  derived 
from  Tier  I  under  the  remodehng 
condition  dted  in  the  enhanced  I/M 
section  of  this  rule,  EPA  has  no  reason 
to  dispute  at  this  time  that  the  1.0  TPD 
emission  benefit  claimed  by  Maryland 
in  its  15%  plan  from  Tier  I  is  creditable. 

Architectural  and  Industrial 
Maintenance  Coatings  (AIM) 

In  EPA's  most  recent  policy 
memorandum  on  AIM  credits,  "Update 
on  the  Credit  for  the  1 5  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coatings  Rule," 
dated  March  7.  1996,  EPA  allowed 
states  to  claim  a  20%  reduction  of  total 
AIM  emissions  from  the  national  rule. 
Maryland  claimed  a  20%  reduction  in 
AIM  emissions  under  its  15%  plan, 
which  is  a  reduction  of  4.9  TPD  from 
their  1996  projected  imcontrolled  AIM 
coating  emissions.  In  the  March  7,  1996 
memorandum,  EPA  allowed  states  to 
continue  to  claim  a  20%  reduction  of 
total  AIM  emissions  from  the  national 
rule  in  their  15%  plans  although  the 
emission  reductions  are  not  expected  to 
occur  until  April  1997.  As  a  resuh  of 
legal  challenges  to  the  proposed 
national  rule,  EPA  has  negotiated  a 
compliance  date  of  no  earUer  than 
January  1,  1998.  Even  though  the 
promulgation  date  for  this  rule  is  now 
months  beyond  the  end  of  1996.  it  is 
EPA"s  intention  to  still  allow  the 
amount  of  credit  specified  for  the  AIM 
rule  in  the  memorandum  in  states'  15% 
plans.  EPA  believes  this  is  justified  in 
light  of  the  significant  delays  in 
proposing  the  rule.  Furthermore,  EPA 
believes  the  State  has  a  significantly 
limited  ability  to  effectuate  reductions 
from  this  measure  through  the  state 
adoption  process  any  sooner  than  EPA's 
rulemaking  schedule.  If  this  final  rule 
does  not  provide  the  amount  of  credit 
that  Maryland  claims  in  its  15%  plan, 
the  State  is  responsible  for  developing 
measures  to  make  up  the  shortfall. 

Use  of  emissions  reductions  from 
EPA's  expected  national  AIM  rule  is 
acceptable  towards  the  15%  plan  target. 


Therefore,  the  4.9  TPD  in  Maryland's 
15%  plan  are  creditable. 

Consumer  and  Commercial  Products 

Section  183(e)  of  the  Act  required 
EPA  to  conduct  a  study  of  VOC 
emissions  from  consxmier  and 
commercial  products  and  to  compile  a 
regulatory  priority  fist.  EPA  is  then 
required  to  regulate  those  categories  that 
accoimt  for  80%  of  the  consumer 
product  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulatory  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule,  including  personal, 
household,  and  automotive  products. 
EPA  intends  to  issue  a  final  rule 
covering  these  products  in  the  near 
future.  EPA  poUcy  allows  states  to  claim 
up  to  a  20%  reduction  of  total  consumer 
product  emissions  towards  the  ROP 
requirement.  Maryland  claimed  a  20% 
reduction  or  the  equivalent  reduction  of 
1.7  TPD  from  their  1996  projected 
uncontrolled  consumer  and  commercial 
products  emissions  in  its  15%  plan.  For 
the  reasons  discussed  above  under  the 
AIM  rule  regarding  delayed 
implementation  of  national  rules,  the 
EPA  believes  the  1.7  TPD  projected 
reduction  in  Maryland's  15%  plan  is 
creditable.  If  this  final  rule  does  not 
provide  the  amount  of  credit  that 
Maryland  claims  in  its  15%  plan,  the 
State  is  responsible  for  developing 
measures  to  make  up  the  shortfall. 

Autobody  Refinishing 

In  a  November  29, 1994 
memorandum,  "Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating 
Rule  and  the  Autobody  Refinishing 
Rule,"  EPA  set  forth  pohcy  on  the 
creditable  reductions  to  be  assumed 
from  the  national  rule  for  autobody 
refinishing.  That  memorandum  allowed 
for  a  37%  reduction  from  current 
emissions  with  an  assumption  of  100% 
rule  effectiveness  (presuming  the 
coating  application  instructions  were 
being  followed).  Maryland  followed 
EPA's  guidance  to  determine  the 
creditable  emissions  from  this  rule  and 
claimed  a  reduction  of  2.5  TPD  from 
their  1996  projected  uncontrolled 
autobody  refinishing  emissions  in  its 
15%  plan.  For  the  reasons  discussed 
above  under  the  AIM  rule  regarding 
delayed  implementation  of  national 
rules.  EPA  believes  the  2.5  TPD 
projected  reduction  in  Maryland's  15% 
plan  is  creditable.  If  this  final  rule  does 
not  provide  the  amount  of  credit  that 
Maryland  claims  in  its  15%  plan,  the 
State  is  responsible  for  developing 
measures  to  make  up  the  shortfall. 


Stage  I  Vapor  Recovery 

Stage  I  vapor  recovery  is  a  control 
measure  which  substantially  reduces 
VOC  emissions  during  the  process  of 
filling  gasoline  storage  tanks  at  gasoline 
stations.  This  measure  can  be  applied  in 
newly  designated  nonattainment  areas 
after  the  1990  Amendments  to  the  Act. 
In  the  Maryland  portion  of  the 
Metropolitan  Washington,  DC 
nonattainment  area.  Stage  I  is  a 
creditable  measure  in  Calvert,  Charles, 
and  Frederick  Counties  in  Maryland 
because  Stage  I  was  not  required  in 
these  counties  before  1990.  The  measure 
requires  "balanced  submerged"  filling 
of  gasoline  storage  tanks  at  gasoline 
service  stations. 

EPA  policy  allows  emission  reduction 
credits  achieved  in  areas  implementing 
Stage  I  control  measures  after  1990  to  be 
creditable  toward  the  15%  plan. 
Maryland  estimates  that  this  rule  would 
result  in  a  reduction  of  0.9  TPD  from 
Stage  I  in  Calvert.  Charles,  and 
Frederick  Counties.  The  0.9  TPD 
projected  reduction  in  Maryland's  15% 
plan  is  creditable. 

Stage  II  Vapor  Recovery 

Section  182(b)(3)  of  the  Act  requires 
all  owners  and  operators  of  gasoline 
dispensing  systems  in  moderate  and 
above  ozone  nonattainment  areas  to 
install  and  operate  a  system  for  gasoline 
vapor  recovery  (known  as  Stage  II)  of 
emissions  from  the  fueling  of  motor 
vehicles.  Stage  II  vapor  recovery  is  a 
control  measure  which  substantially 
reduces  the  VOC  emissions  during  the 
refueling  of  motor  vehicles  at  gasoline 
service  stations.  The  Stage  II  vapor 
recovery  nozzles  at  gasoline  pumps 
capture  the  gasoline-rich  vapors 
displaced  by  liquid  fuel  during  the 
refueling  process.  On  November  15, 
1992,  Maryland  submitted  a  revision  to 
its  SIP  to  require  the  Stage  II  controls  in 
all  counties  of  the  Maryland  portion  of 
the  Metropolitan  Washington,  D.C. 
ozone  nonattainment  area. 

Maryland  had  no  pre- 1990  Stage  11 
controls  in  its  portion  of  the 
Metropolitan  Washington,  DC 
nonattainment  area.  Stage  II  is  a 
creditable  measure  in  counties  where 
these  controls  were  not  required  before 
1990.  Maryland  estimates  that  the 
control  measure  will  result  in  a 
reduction  of  7.9  TPD  from  the  1996 
projected  baseline  of  11.7  TPD.  The 
Maryland  15%  plan  states  that 
Maryland  used  the  M0BILE5a  model  in 
conjunction  with  gasoline  throughput  to 
determine  the  creditable  emission 
reduction.  For  this  mobile  source 
measure,  the  State  submitted  limited 
dociunentation  with  regard  to  the 
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Ml  iBiLESa  runs  and  calculations  done 
to  determine  credit.  However,  EPA  has 
no  reason  to  dispute  Meiryland's 
methodology.  This  measure  and  the  7.9 
TPD  is  creditable  toward  the  15% 
requirement  of  Maryland's  15%  plan. 

Transportation  Control  Measures 
(TC3vls) 

TCMs  are  strategies  to  both  reduce 
VMT  and  decrease  the  amount  of 
emissions  per  VMT.  TCMs  are 
considered  an  essential  element  of 
control  strategies  for  nonattainment 
areas.  Section  108(f)(1)(A)  of  the  Act 
classifies  TCMs  as  programs  for 
improved  transit,  traffic  flow,  hinge 
parking  facilities  for  multiple 
occupancy  transit  programs,  high 
occupancy  or  share-ride  programs,  and 
support  for  bicycle  and  other  non- 
automobile  transit.  Maryland's  measures 
include  TCM  projects  programmed 
between  fiscal  years  1994-1999  in  the 
transportation  improvement  plan  (TIP) 
under  the  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  Improvement  Program 
and  funded  for  implementation  by  1996 
in  the  Metropolitan  Washington,  DC 
region.  CMAQ  provides  funding  for 
transportation  related  projects  and 
programs  designed  to  contribute  to  the 
attainment  of  air  quality  standards. 
TCMs  are  considered  acceptable 
measures  for  states  to  use  to  achieve 
15%  reductions.  EPA  guidance  requires 
that  TCMs  meet  the  following 
conditions  to  be  creditable  for  the  15% 
plans:  (1)  A  description  of  the  measure; 
(2)  evidence  that  the  measure  was 
adopted  by  the  jurisdictions  with  legal 
authority  to  execute  the  measure;  (3) 
evidence  that  funding  is  available  to 
implement  the  measure;  (4)  evidence 
that  all  approvals  have  been  obtained; 
(5)  evidence  that  a  complete  schedule  to 
plan,  implement  and  enforce  the 
measure  has  been  adopted  by  the 
implementing  agencies;  and  (6)  a 
description  of  any  monitoring  program 
to  evaluate  the  measure's  effectiveness. 

Mar\'land  provided  the  required 
evidence  in  the  plan  submittal  for  a  total 
emissions  benefit  of  0.2  TPD.  Maryland 
used  acceptable  methodology  for 
calculating  the  emissions  benefit  for  the 
TCMs.  The  TCMs  were  all  programmed 
and  funded  in  the  Washington 
Metropolitan  Region's  Fiscal  Year  1994- 
1999  TIP.  EPA  has  determined  that  the 
0.2  TPD  are  creditable. 

Seasonal  Restrictions  on  Open  Burning 

Maryland  has  amended  COMAR 
26.11.07  to  institute  a  ban  on  open 
burning  during  the  peak  ozone  season  in 
Maryland's  severe  and  serious  ozone 
nonattainment  areas.  Maryland 
considers  the  months  of  June,  July,  and 


August  the  peak  ozone  season,  because 
that  is  when  ambient  levels  of  ozone  in 
Maryland  are  usually  the  highest. 

This  ban  on  open  burning  affecting 
the  Maryland  portion  of  the 
Metropolitan  Washington,  DC  serious 
ozone  nonattainment  area  is  a  measure 
to  reduce  VOC  emissions.  During  the 
peak  ozone  season,  the  practice  of 
burning  for  the  disposal  of  brush  and 
yard  waste  as  a  method  of  land  clearing 
will  be  banned.  These  revisions  were 
adopted  on  May  1, 1995,  and  effective 
on  May  22. 1995.  Maryland  submitted 
these  revisions  to  EPA  as  a  SIP  revision 
on  July  12.  1995.  EPA's  direct  final 
approval  of  these  revisions  into  the 
Maryland  SIP  was  signed  on  January  31, 
1997. 

The  following  open  fires  are  not 
prohibited,  as  long  as  all  reasonable 
means  are  used  to  minimize  smoke: 

1.  For  cooking  of  food  on 
noncommercial  property  (cook  outs); 

2.  For  recreational  purposes  (camp 
fires); 

3.  For  prevention  of  fire  hazards  that 
caimot  be  abated  by  any  other  means; 

4.  For  the  instruction  of  fire  fighters 
or  the  testing  of  fire  fighter  training 
systems  fueled  by  propane  or  natural 
gas; 

5.  For  protection  of  health  and  safety 
when  disposal  of  hazardous  waste  is  not 
possible  by  any  other  means; 

6.  For  burning  pest  infested  crops  or 
agricultural  burning  for  animal  disease 
control; 

7.  For  good  forest  resource 
management  practices; 

8.  For  the  burning  of  excessive 
lodging  for  the  purpose  of  re-cropping; 
and 

9.  For  testing  fire  fighting  training 
systems. 

This  ban  is  in  effect  during  the  "peak 
ozone  season".  During  the  remainder  of 
the  year  (September  1-May  31) 
Maryland's  existing  open  fire 
regulations  apply.  Current  regulations 
require  that  a  permit  be  obtained  before 
open  burning  can  take  place. 

The  State  of  Maryland  claims  3.7  TPD 
emissions  reductions  from  the  seasonal 
open  burning  ban.  EPA  has  determined 
that  this  emission  benefit  is  creditable  to 
the  Maryland  portion  of  the 
Metropolitan  Washington,  DC 
nonattainment  area. 

Enhanced  Vehicle  Inspection  and 
Maintenance  (l/M)  Program 

Most  of  the  15%  SIPs  originally 
submitted  to  the  EPA  contained 
enhanced  I/M  programs  because  this 
program  achieves  more  VOC  emission 
reductions  than  most,  if  not  all  other, 
control  strategies.  However,  because 
most  states  ex]>erienced  substantial 


difficulties  with  these  enhanced  I/M 
programs,  only  a  few  states  are  currently 
actually  testing  cars  using  their  original 
enhanced  I/M  protocols. 

In  the  case  of  the  Maryland  portion  of 
the  Metropolitan  Washington,  DC 
nonattainment  area,  Maryland  has 
submitted  a  15%  SIP  that  would  achieve 
the  amoimt  of  reductions  needed  from 
I/M  by  November  1999.  On  March  27, 
1996,  Maryland  submitted  an  enhanced 
I/M  SIP  revision  that  calls  for  I/M 
program  implementation  in  counties  in 
the  MetropoUtan  Washington,  DC 
nonattainment  area  and  Washington 
County.  The  Maryland  enhanced  I/M 
program  is  a  biennial  program  with 
implementation  required  to  begin  no 
later  than  November  15. 1997.  The 
enhanced  I/M  submittal  consists  of  it's 
enabling  legislation,  a  description  of  the 
I/M  program,  proposed  regulations,  and 
a  good  faith  estimate  that  includes  the 
State's  basis  in  fact  for  emission 
reductions  claimed  from  the  1/M 
program.  On  October  31.  1996.  EPA 
proposed  conditional  approval  of  the 
March  27.  1996  enhanced  I/M  SIP 
revision  (61  FR  56183).  The  proposed 
conditional  approval  Usted  numerous 
minor  and  major  deficiencies,  and 
required  Maryland  to  submit  a  letter 
within  30  days  committing  to  correct 
the  deficiencies.  Maryland  received  an 
extension  and  submitted  a  letter  dated 
December  23.  1996  committing  to  meet 
the  requirements  of  full  approval 
outlined  in  the  October  31,  1996 
proposed  rulemaking.  Full  approval  of 
Maryland's  15%  plan  is  contingent  on 
Maryland  satisfying  the  conditions  of 
the  conditional  approval  of  its  enhanced 
I/M  SIP  by  a  date  certain  within  one 
year  of  final  conditional  approval,  and 
receiving  final  full  EPA  approval  of  its 
enhanced  I/M  program.  If  Maryland 
corrects  the  deficiencies  by  that  date 
and  submits  a  new  enhanced  I/M  SIP 
revision,  EPA  will  conduct  rulemaking 
to  approve  that  revision.  If  Maryland 
fails  to  fulfill  a  condition  required  for 
approval,  and  its  I/M  program  converts 
to  a  disapproval,  then  the  conditional 
approval  of  MaryFand's  15%  plan  would 
also  convert  to  a  disapproval. 

In  September  1995,  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 
Subsequently,  Congress  enacted  the 
NHSDA,  which  provides  states  with 
additional  flexibiUty  in  determining  the 
design  of  enhanced  I/M  programs.  "The 
substantial  amount  of  time  needed  by 
states  to  re-design  enhanced  l/M 
programs  in  accordance  with  the 
gudance  contained  within  the  NHSDA, 
secure  state  legislative  approval  when 
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necessary,  and  set  up  the  infrastructure 
to  perform  the  testing  program  has 
precluded  states  that  revise  their 
enhanced  l/M  programs  from  obtaining 
emission  reductions  from  such  revised 
proerams  by  November  15,  1996. 

Tne  heavy  reliance  by  many  states 
upon  enhanced  I/M  programs  to  help 
achieve  the  15%  VOC  emissions 
reduction  required  under  section 
182(bKl)  of  the  Act,  coupled  with  the 
recent  NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs, 
rendered  it  impracticable  for  many 
states  to  achieve  the  portion  of  the  15% 
reductions  that  are  attributed  to  I/M  by 
November  15, 1996. 

Under  these  circumstances, 
disapproval  of  the  15%  SIPs  would 
serve  no  purpose.  Consequently,  under 
certain  circumstances,  EPA  will  propose 
to  allow  states  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15%  plans,  even 
though  the  emissions  reductions  from 
the  I/M  program  will  occur  after 
November  15,  1996.  The  provisions  for 
crediting  reductions  for  enhanced  I/M 
programs  is  contained  in  two 
doounents:  "Date  by  which  States  Need 
to  Achieve  all  the  Reductions  Needed 
for  the  1 5  Percent  Plan  from  I/M  and 
Guidance  for  Recalculation,"  note  from 
John  Seitz  and  Margo  Oge,  dated  August 
13, 1996.  and  "ModeUing  15  Percent 
VOC  Reductions  from  I/M  m  1999 — 
Supplemental  Guidance,"  memorandum 
from  Gay  MacGregor  and  Sally  Shaver, 
dated  December  23, 1996. 

Specifically,  EPA  is  proposing 
approval  of  15%  SIPs  if  the  emissions 
reductions  from  the  revised,  enhanced 
I/M  programs,  as  well  as  from  the  other 
15%  SIP  measures,  will  achieve  the 
15%  level  as  soon  after  November  15, 
1996  as  practicable,  pursuant  to  a 
February  12,  1997  memorandiun  from 
John  Seitz  and  Richard  Ossias  entitled, 
"15  Percent  VOC  SIP  Approvals  and  the 
"As  Soon  As  Practicable"  Test."  To 
make  this  "as  soon  as  practicable" 
determination,  EPA  must  determine  that 
the  SIP  contains  all  VOC  control 
strategies  that  are  practicable  for  the 
nonatteiinment  area  in  question  and  that 
meaningfully  accelerate  the  date  by 
which  the  15%  level  is  achieved.  EPA 
does  not  believe  that  measures 
meaningfully  accelerate  the  15%  date  if 
they  provide  only  an  insignificant 
amount  of  reductions. 

EPA  has  examined  other  potentially 
available  SIP  measures  to  determine  if 
they  are  practicable  for  Maryland's 
portion  of  the  Metropolitan  Washington, 
DC  area  and  if  they  would  meaningfully 
accelerate  the  date  by  which  the  area 
reaches  the  15%  level  of  reductions. 


The  EPA  proposes  to  determine  that  the 
SIP  does  contain  the  appropriate 
measures.  The  TSD  for  this  action 
contains  a  discussion  of  other  measures 
available  for  15%  plans.  Maryland  has 
taken  credit  for  several  of  these 
measures  (or  essentially  similar 
measures),  such  as  reformulated 
gasoline,  revised  surface  cleaning  rules, 
etc.,  in  the  15%  plan;  and  taken  credit 
for  measures  that  EPA  must  promulgate 
under  section  183(e)  such  as  AIM 
coatings,  consumer  and  commercial 
products  rule,  and  autobody  refinishing. 
Provided  below  is  a  tabular  summary  of 
this  analysis.  Measures  for  which 
Maryland  took  credit  in  the  15%  ROP 
plan  are  identified  in  the  table  below  as 
"In  15%  Plan"  and  are  not  available  as 
a  possible  alternative  to  I/M.  The  other 
programs  that  Maryland  included  in  the 
15%  ROP  plan  result  in  only  a  possible 
2.28  TPD  reduction  and  do  not  dehver 
in  the  aggregate,  anything  close  to  the 
reductions  achieved  by  enhanced  I/M. 

Maryland  15%  Plan  Metropolitan 
Washington,  D.C.  Area  Potential 


Potential  VOC 

Measures  considered 

reduction 

(tons/day) 

Area  Source  Measures: 

AIM  Coatings— Federal 

In  15%  Plan. 

Rule. 

Consumer  Products — Fed- 

In 15%  Plan. 

eral  Rule. 

Solvent  Cleaning — Substi- 

In 15%  Plan. 

tution/Equipment. 

Graphic  Arts— Web  Offset 

1.44 

Control. 

Autobody  Refinishing — 

In  15%  Plaa 

ACT  control. 

Landfills— Federal  Rule  

In  15%  Plan. 

Ottier  Dry  Cleaning — 

0.81 

SCAQMD  1102. 

Stage  1  Enharwement — PA/ 

In  15%  Plan. 

Vents. 

Stage  II — Vapor  Recovery 

In  15%  Plan. 

Nonroad  Gasoline— Refor- 

In 15%  Plan. 

mulated  Gasoline. 

Point  Source  Measures: 

Other  Dry  Cleaning — 

0.02 

SCAQMD  1102. 

Stage  1 — P/V  Vents 

In  15%  Plan. 

Flexographtc  Printing— 

In  15%  Plan. 

MACT  early  implementa- 

twn. 

Gravure  Printing — MACT 

0.01 

early  irnptementation. 

Web  Offset  Lithography— 

In  15%  Plan. 

ACT  control. 

Non-mandated  OrvRoad 

Mobile  Measures: 

Reformulated  Gasoline 

In  15%  Plan. 

I/M  Reductions: 

High  Enhanced  in  15% 

In  15%  Plan. 

Plan. 

EPA  has  determined  that  the 
enhanced  I/M  program  is  the  only 
measiu«  that  will  significantly 


accelerate  the  date  by  which  the  15% 
requirement  will  be  achieved.  EPA 
proposes  to  determine  that  Maryland's 
15%  plan  does  contain  all  measiu^s, 
including  enhanced  I/M,  that  achieve 
reductions  as  soon  as  practicable.  EPA 
proposes  to  allow  enhanced  I/M 
reductions  occurring  until  November 
15,  1999  to  count  toward  the  15% 
emission  reduction  level  for  the  15% 
plan,  since  in  doing  so,  the  state  will 
reach  a  15%  VOC  reduction  as  soon  as 
practicable. 

Maryland  claimed  a  total  of  23.2  TPD 
credit  for  this  measure,  in  its  July  12, 
1995  15%  plan  submittal,  Maryland 
evaluated  the  I/M  program  using  EPA's 
MOBIL£5a  model  with  assumptions  that 
called  for  implementation  of  a 
centralized,  IM240  test  with  pressure 
and  purge  testing,  and  a  program  start 
date  of  January  1,  1995.  Since  the  time 
of  the  July  12,  1995  submittal,  Maryland 
has  revised  its  enhanced  I/M  program 
and  submitted  the  redesigned  program 
to  EPA. 

Maryland's  I/M  program  is  a  biennial, 
centralized  program  network  using 
IM240  testing  equipment  scheduled  to 
begin  testing  by  November  1997. 
Maryland  has  designed  its  centraUzed 
network  of  testing  stations  to 
accommodate  biennial  testing.  EPA  has 
determined  that  Maryland  caimot 
accelerate  the  reductions  by  initially 
requiring  annual  testing  because: 

1.  Without  additional  testing  stations 
other  requirements  of  the  enhanced  I/M 
rule  relating  to  motorist  convenience 
would  suffer.  Motorist  convenience  is 
one  important  aspect  that  affects  public 
acceptance  and  eflectiveness  of  the  I/M 
program. 

2.  Additional  infrastructure  changes 
(e.g.  more  testing  equipment,  enlarging 
or  building  new  testing  stations,  and  the 
hiring  and  training  of  additional 
inspectors)  to  the  enhanced  I/M 
program  would  not  come  on-line  in  time 
to  afford  a  substantial  increase  the 
amoimt  of  reductions  realized  before 
November  15,  1999. 

3.  The  cost  effectiveness  of  the 
program  would  be  adversely  affected 
because  the  additional  costs  would  not 
result  in  a  corresponding  amount  of 
reductions. 

EPA  proposes  to  determine  that  the  1/ 
M  program  for  Maryland's  portion  of  the 
Metropolitan  Washington,  D.C.  area 
does  achieve  reductions  from  enhanced 
I/M  as  soon  as  practicable. 

Because  Maryland's  revised  I/M 
program  is  designed  to  meet  EPA's  high- 
enhanced  performance  standard  and 
will  achieve  essentially  the  same 
number  of  testing  cycles  between  start- 
up and  November  1999  as  that  modeled 
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in  the  regional  15%  plan.  EPA  beheves 
that  Maryland's  program  will  achieve 
23.2  TPD  of  reductions  by  1999. 
However.  EPA  believes  that  Maryland 
(vdth  MWCOG)  is  best  able  to  perform 
the  definitive  determination  because 
Maryland  will  use  the  same  highway 
network  model  that  was  used  to 
determine  the  1990  base  year  inventory 
and  the  1996  on-road  VOC  emissions 
budget  used  for  transportation 
conformity  piuposes  (The  same 
highway  network  model  is  also  used  for 
conformity  determinations).  EPA 
beheves  it  would  be  appropriate  to 
condition  approval  of  the  15%  ROP 
upon  Maryland  remodeling  the  I/M 
benefits  to  reflect  all  relevant 
parameters  (start  date,  network  type,  test 
types  for  exhaust  and  purge/pressure 
testing,  waiver  rates,  cut  points,  etc.)  of 
the  revised,  enhanced  I/M  program  and 
show  the  I/M  reductions  needed  to 
make  the  15%  reduction  are  achieved 
by  no  later  than  November  15,  1999.  In 
performing  this  demonstration,  the  State 
should  ensure  that  Tier  I  and  RFG 
benefits  are  considered.  Benefits  should 
not  be  separated  out  on  a  tons  per  day 
basis  for  each  control  measiue.  but 
rather  all  mobile  source  measures 
should  be  evaluated  in  the  1999  "target 
level."  as  defined  in  the  December  23. 
1996  memorandum,  calculation  run. 
EPA  would  further  condition  that  such 
modeling  would  be  done  in  accordance 
vkrith  EPA  guidance.  EPA's  guidance  for 
remodeling  I/M  for  15%  plans  includes: 
(1)  A  notp  to  the  Regional  Division 
Directors  fi-om  John  Seitz  and  Margo 
Oge  dated  August  13. 1996  entitled 
"Date  by  which  States  Need  to  Achieve 
all  the  Reductions  Needed  for  the  15% 
Plan  from  I/M  Guidance  for 
Recalculation."  and  (2)  a  joint 
memorandum  from  Gay  MacGregor  and 
Sally  Shaver  Mated  December  23.  1996 
entitled  "Modeling  15%  VOC 
Reduction(s)  from  I/M  in  1999 — 
Supplemental  Guidance." 

As  it  relates  to  Maryland's  I/M 
program.  EPA  proposes  a  conditional 
approval  of  the  23.2  TPD  reduction  from 
enhanced  I/M  in  the  nonattainment  area 
and  Washington  County,  provided 
Maryland  meets  the  conditions  of  the 
October  31, 1996  conditional  approval 
of  the  enhanced  I/M  program;  receives 
full  EPA  approval  of  its  enhanced  I/M 
program;  and  remodels  its  enhanced  V 
M  program  using  the  appropriate, 
updated  parameters  (e.g.  appropriate 
start  date,  etc.). 

Further.  EPA  makes  this  conditional 
approval  of  the  15%  plan  contingent 
upon  Maryland  maintaining  a 
mandatory  I/M  program.  EPA  will  not 
credit  any  reductions  toward  the  15% 
ROP  requirement  from  a  volimtary 


enhanced  I/M  program.  Since  the  State's 
15%  plan  claims  23.2  TPD  from  the 
implementation  of  a  mandatory. 
centraUzed,  IM240  plan,  any  changes  to 
I/M  which  would  render  the  program 
voluntary  or  discontinued  would  cause 
a  shortfall  of  credits  in  the  15% 
reduction  goal.  EPA  is.  therefore, 
proposing  in  the  alternative  to  convert 
this  action  automatically  to  a  proposed 
disapproval  should  the  State  make  the 
I/M  a  volimtary  measure. 

E.  Emission  Control  Measures  Not 
Evaluated 

EPA  is  not  taking  action  at  this  time 
on  the  following  control  measures 
contained  in  the  Maryland  15%  Plan 
submitted  July  12. 1995: 

Graphic  Arts 

This  measure  regulates  emissions 
ft'om  formerly  uncontrolled  small 
Uthographic  printing  operations,  such  as 
heatset  web,  non-heatset  web,  non- 
heatset  sheet-fed,  and  newspaper  non- 
heatset  web  operations.  VOCs  are 
emitted  bom  the  inks,  fountain 
solutions  and  solvents  used  to  clean  the 
printing  presses.  This  measure  is 
modeled  on  EPA's  draft  documents 
"Offset  Lithographic  Printing  Control 
Techniques  Guideline"  and 
"Alternative  Control  Techniques 
Document:  Offset  Lithographic 
Printing"  announced  in  the  Federal 
Register,  November  8,  1993.  Maryland 
claims  1.0  TPD  in  emission  benefits 
fit)m  the  1996  projected  year  inventory 
of  Uthographic  printing  sources.  EPA  is 
not  taking  action  on  this  control  strategy 
in  the  July  12, 1995  Maryland  15%  plan 
submittal,  nor  crediting  the  1.0  TPD 
reduction  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Surface  Cleaning  Operations 

This  measure  eunends  the  Maryland 
regulation  for  surface  cleaning  (also 
called  cold  cleaning  and  degreasing) 
devices  and  operations  for  area  sources 
and  requires  more  stringent  emission 
control  requirements  and  enlarges  the 
field  of  appUcable  sources.  Maryland's 
1996  projection  year  inventory  in  this 
source  category  is  3.7  TPD.  Maryland 
estimates  that  this  measure  would  result 
in  a  10%  reduction  of  emissions  and 
with  80%  rule  compUance  resulting  in 
1.5  TPD  reduction  credits.  EPA  is  not 
taking  action  on  this  control  strategy  in 
the  July  12,  1995  Maryland  15%  plan 
submittal,  nor  crediting  the  1.5  TPD 
reduction  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Municipal  Landfill  Emissions 

This  control  measure  is  a  state  control 
program  regulating  VOC  emissions  from 


municipal  landfills,  utilizing  landfill  gas 
capture  and  destruction  systems. 
Maryland  estimated  that  this  rule  would 
resuh  in  a  reduction  of  0.7  TPD.  EPA  is 
not  taking  action  on  this  control  strategy 
in  the  July  12, 1995  Maryland  15%  plan 
submittal,  nor  crediting  the  0.7  TPD 
reduction  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Pesticide  Reformulation 

This  measuire  requires  the  use  of  low- 
VOC  content  pesticides  for  consumer, 
commercial  and/or  agricultural  use. 
Maryland  claims  that  this  measure 
results  in  a  reduction  of  2.5  TPD  by 
applying  a  40%  overall  reduction  to  the 
1996  base  year  projection  emissions  for 
pesticide  apphcation.  EPA  is  not  taking 
action  on  this  control  strategy  in  the 
July  12, 1995  Maryland  15%  plan 
submittal,  nor  crediting  the  2.5  TPD 
reduction  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Non-CTG  RACT  to  50  TPY 

Section  182(b)(2)(B)  of  the  Act 
requires  that  serious  ozone 
nonattainment  areas  adopt  rules  to 
require  RACT  for  all  VOC  sources  in  the 
nonattainment  area  not  already  covered 
by  any  Control  Technique  Guideline 
(CTG)  issued  by  EPA  that  has  potential 
emissions  of  greater  than  or  equal  to  50 
TPY.  Maryland  revised  its  existing 
RACT  regulations  to  lower  the  major 
source  threshold  to  include  sources 
vdth  allowable  emissions  of  50  TPY  or 
more,  and  to  extend  the  geographic 
appHcabihty  of  the  regulation  statewide, 
which  required  RACT  in  Calvert, 
Charles,  and  Frederick  Counties  for  the 
first  time. 

The  State  of  Maryland  requires  the 
use  of  RACT  coatings  with  emission 
limits  of  3.5  pounds  per  gallon  for 
Miscellaneous  Metal  Coatings.  Also. 
Maryland  will  require  controls  on  the 
oven  vents  of  bakeries,  but  this  rule  has 
yet  to  be  approved  into  Maryland's  SIP. 
EPA  is  ciurently  reviewing  the  bakery 
rule  submitted  by  the  State  of  Maryland. 
EPA  is  not  taking  action  on  this  control 
strategy  in  the  July  12,  1995  Maryland 
15%  plan  submittal,  nor  crediting  the 
0.3  TPD  reduction  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Non-CTG  RACT  to  25  TPY 

This  measure  involves  expanding  the 
required  RACT  standards  to  point 
sources  with  the  potential  to  emit  in 
excess  of  25  TPY  of  VOC.  States  would 
be  required  to  develop  and  implement 
new  RACT  regulations  for  all  non-CTG 
point  sources  with  the  potential  to  emit 
between  25  and  50  TPY  not  ab^ady 
regulated  or  required  to  be  regulated 
under  the  major  source  definition. 
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Maryland  claims  0.3  TPD  emission 
reduction  from  two  sources:  Andrews 
Air  Force  Base  and  Stone  Industrial. 
EPA  is  not  taking  action  on  this  control 
strategy  in  the  July  12. 1995  Maryland 
15%  plan  submittal,  nor  crediting  the 
0.3  TPD  emission  reduction  toward  the 
15%  ROP  requirement  in  this 
rulemaking. 

F.  Reasonable  Further  Progress 

The  table  below  summarizes  the 
proposed  creditable  measures  and  those 
measures  which  EPA  is  not  taking 
action  on  in  this  rulemaking  from 
Maryland's  15%  plan  for  the 
Metropolitan  Washington.  D.C.  area. 

Summary  of  Creditable  Emission 
Reductions  in  the  State  of 
Maryland's  15%  Plan  for  the 
Metropolitan  Washington,  D.C. 
Serious  Ozone  Nonattainment 
Area 

[Tons/day] 


Credrtabie  Reductions: 

FMVCP  Tier  I  

RekxTTKiated  Gasoline 

Oo-Road 

Off-Road 

Autobody  Refinehing  ...„ 

aim 

Consumer/Convnercial  Products 

TCMs 

Seasonal  Open  Burning  Restrictions 

Stage  II  Vapor  Recovery  Nozzles  

Stage  I  Enhafx;ement  

Enhanced  Inspection  &  Maintenance  * 
Washington  County  


Total  Creditable 

Measures  EPA  is  not  Taking  Action 

on  in  This  Rulerraking: 

Graphic  Arts— Offset  lithography  

Surface  Cleaning  and  Degreasing  

Non-CTG  RACT  to  50  TPY  

Non^TG  RACT  to  25  TPY  

Municipal  Landfills  

Pesticide  Reformulation 

Total  f^  Action  


1.0 

9.2 

^2 

2.5 
4.9 
1.7 
02 
3.7 
7.9 
0.9 
21.1 
2.1 


56.4 


1.0 
1.5 
0.3 
0.3 
0.7 
2.5 


6.3 


'  To  confonn  with  EPA's  proposal  of  condi- 
tional approval  of  Maryland's  l/M  plan,  EPA  is 
proposing  conditional  approval  of  the  reduc- 
tion credits  from  Maiylarxj's  l/M  program 
claimed  in  Maryland's  1 5%  plan. 

EPA  has  evaluated  the  July  12. 1995 
Maryland  submittal  for  consistency  with 
the  Act,  appUcable  EPA  regulations,  and 
EPA  poUcy.  On  its  face,  Maryland's 
15%  plan  achieves  the  required  15% 
VOC  emission  reduction  to  meet 
Maryland's  portion  of  the  regional 
multi-state  plan  to  achieve  the  15%  ROP 
requirements  of  section  182(b)(1)  of  the 
Act.  However,  there  are  measures 
included  in  the  Maryland  15%  plan, 
which  may  be  creditable  tow£irds  the 


Act  requirement  but  which  are 
insufficiently  documented  for  EPA  to 
take  action  on  at  this  time.  While  the 
amount  of  creditable  reductions  for 
certain  control  measures  has  not  been 
adequately  docimiented  to  qualify  for 
Clean  Air  Act  full  approval.  EPA  has 
determined  that  the  submittal  for 
Maryland  contains  enough  of  the 
required  structure  to  warrant 
conditional  approval.  Furthermore,  the 
July  12,  1995  submittal  strengthens  the 
SIP. 

Based  on  EPA's  preliminary  review  of 
the  draft  revised  regional  15%  plan  for 
the  Metropolitan  Washington,  DC 
nonattainment  area,  sent  to  EPA  for 
comment  by  the  State  on  March  4, 1997, 
EPA  believes  that  the  amount  of  VOC 
reduction  that  Maryland  needs  to  satisfy 
the  15%  ROP  requirement  in  the 
Metropolitan  Washington,  DC  area  may 
be  lower  than  the  56.4  TPD  accounted 
for  with  creditable  measures  in  the  July 
12,  1995  submittal.  The  draft  revised 
plan  includes  revised  information  for 
the  1990  base  year  inventory  and  actual 
growth  between  1990  and  1996,  as 
opposed  to  projected  growth.  The  effect 
of  these  revisions  may  lower  the  amount 
of  creditable  emission  reductions 
Maryland  needs  to  achieve  the  15% 
ROP  requirement. 

m.  Proposed  Action 

In  light  of  the  above  deficiencies  and 
to  conform  with  EPA's  proposed 
conditional  approval  of  Maryland's  I/M 
program,  EPA  is  proposing  conditional 
approval  of  this  SIP  revision  under 
section  110(k)(4)  of  the  Act. 

EPA  is  proposing  conditional 
approval  of  the  Maryland  15%  plan  for 
the  Maryland  portion  of  the 
Metropolitan  Washington,  DC 
nonattainment  area  if  Maryland 
commits,  in  writing,  within  30  days  of 
EPA's  proposal  to  correct  the 
deficiencies  identified  in  this 
rulemaking.  These  conditions  are 
described  below.  If  the  State  does  not 
make  the  required  written  commitment 
to  EPA  within  30  days,  EPA  is 
proposing  in  the  alternative  to 
disapprove  the  15%  plan  SIP  revision. 
If  the  State  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  one 
year,  EPA  is  proposing  that  the 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  would  notify 
Maryland  by  letter  that  the  conditions 
have  not  been  met  and  that  the 
conditional  approval  of  the  15%  plan 
has  converted  to  a  disapproval.  Each  of 
the  conditions  must  be  fulfilled  by 
Maryland  and  submitted  to  EPA  as  an 
amendment  to  the  SIP.  If  Maryland 
corrects  the  deficiencies  within  one  year 


of  conditional  approval,  and  submits  a 
revised  15%  plan  as  a  SIP  revision.  EPA 
will  conduct  rulemaking  to  fully 
approve  the  revision.  In  order  to  make 
this  15%  plan  approvable,  Maryland 
must  fulfill  the  following  conditions  by 
no  later  than  12  months  after  EPA's  final 
conditional  approval: 

1.  Maryland's  plan  must  account  for 
growth  in  point  sources. 

2.  Maryland  must  meet  the  conditions 
listed  in  the  October  31. 1996 
conditional  I/M  rulemaking  notice, 
including  its  commitment  to  remodel 
the  I/M  reductions  using  the  following 
two  EPA  guidance  memos:  "Date  by 
which  States  Need  to  Achieve  all  the 
Reductions  Needed  for  the  15  Percent 
Plan  from  I/M  and  Guidance  for 
Recalculation,"  note  from  John  Seitz 
and  Margo  Oge  dated  August  13.  1996, 
and  "Modeling  15%  VOC  Reductions 
from  I/M  in  1999— Supplemental 
Guidance."  from  Gay  MacGregor  and 
Sally  Shaver  dated  December  23.  1996. 

3.  Maryland  must  remodel  to 
determine  affirmatively  the  creditable 
reductions  from  RFG  and  Tier  I  in 
accordance  with  EPA  guidance. 

4.  Maryland  must  submit  a  SIP 
revision  amending  the  15%  plan  with  a 
determination  using  appropriate 
documentation  methodologies  and 
credit  calculations  that  the  56.4  TPD 
reduction,  supported  through  creditable 
emission  measures  in  the  submittal, 
saUsfies  Maryland's  15%  ROP 
requirement  for  the  Metropolitan 
Washington,  DC  area. 

After  making  all  the  necessary 
corrections  to  establish  the  creditability 
of  chosen  control  measures,  Maryland 
must  demonstrate  that  15%  emission 
reduction  is  obtained  in  the 
Washington,  DC  nonattainment  area  as 
required  by  section  182(b)(1)  of  the  Act 
and  in  accordance  with  EPA's  poUcies 
and  guidance. 

Fiulher,  EPA  makes  this  conditional 
approval  of  the  15%  plan  contingent 
upon  Maryland  maintaining  a 
mandatory  I/M  program.  EPA  will  not 
credit  any  reductions  toward  the  15% 
ROP  requirement  from  a  voluntary 
enhanced  I/M  program.  Since  the  State's 
15%  plan  claims  23.2  TPD  from  the 
implementation  of  a  mandatory, 
centralized,  IM240  plan,  any  changes  to 
I/M  which  would  render  the  program 
voluntary  or  discontinued  would  cause 
a  shortfall  of  credits  in  the  15% 
reduction  goal.  EPA  is,  therefore, 
proposing  in  the  alternative  to  convert 
this  action  automatically  to  a  proposed 
disapproval  should  the  State  make  the 
enhanced  l/M  program  a  voluntary 
measure. 

EPA  and  the  Maryland  Department  of 
the  Environment  have  worked  closely 
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since  the  July  1995  submittal  to  resolve 
all  the  issues  necessary  to  fully  approve 
the  15%  plan.  Maryland  is  aware  of  the 
above  deficiencies  and  has  addressed 
many  of  the  above-named  deficiencies 
in  the  draft  revised  plan.  Maryland  has 
stated  that  it  intends  to  submit 
additional  information  to  address  all 
deficiencies  within  the  15%  plan. 
Therefore,  while  some  deficiencies 
currently  remain  in  the  15%  plan,  EPA 
believes  that  these  issues  will  be 
resolved  no  later  than  12  months  after 
EPA's  final  conditional  approval.  EPA 
will  consider  all  information  submitted 
as  a  supplement  or  amendment  to  the 
July  1995  submittal  prior  to  any  final 
rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
emd  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rv.  Administrative  Requirements 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  fi-om  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  &x)m  E.O.  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  1,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 


Act,  preparation  of  a  flexibifity  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  State's 
failure  to  meet  the  conunitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not     . 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  j)r  to  private  sector,  of  $100 
million  or  more. 

Under  section  205,  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  section  801(a)(1)(a)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 


Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 
The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  pertaining  to  the  Maryland 
15%  plan  for  the  Metropolitan 
Washington,  DC  area  will  be  based  oq 
whether  it  meets  the  requirements  of 
section  110(a)(2)(a)-(K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  regulations. 
Reporting  and  recordieeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  May  28, 1997. 
W.  Michael  McCabe, 

Regional  Administrator.  Region  M. 

[FR  Doc.  97-14717  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  214  and  215 
PFARS  Case  97-001 1] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Distribution  of 
Contract  Financing  Payments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  specify  that, 
when  a  contract  contains  multiple 
accounting  classification  citations  and  a 
provision  for  contract  financing 
payments,  the  contract  also  shall 
include  instructions  adequate  to  permit 
the  paying  office  to  distribute  the 
contract  financing  payments  in 
proportions  that  reasonably  reflect  the 
performance  of  work  under  the  contract. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  4,  1997  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Melissa  Rider,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DEARS  Case  97-DOll  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Ms.  Melissa  Rider.  (70jj  ouz-uui. 
StPPLEMENTARY  INFORHIATtON: 

A.  Background 

This  rule  proposes  amendments  to 
DFARS  Subpart  214.2,  Solicitations  of 
Bids,  and  Subpart  215.4,  Solicitation 
and  Receipt  of  Proposals  and 
Quotations,  to  indicate  that,  when  a 
contract  contains  multiple  accounting 
classification  citations  and  includes  a 
provision  for  contract  financing 
payments,  the  contracting  officer  shall 
provide  instructions  adequate  to  permit 
the  payment  office  to  distribute  the 
contract  financing  payments  in 
proportions  that  reasonably  reflect  the 
performance  of  work  on  the  contract. 
The  contracting  officer  is  required  to  use 
one  of  four  alternative  approaches  for 
developing  the  payment  instructions. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  primarily  pertains  to 
internal  Government  accounting 
procedures.  An  initial  regulatory 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-DOll  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  this  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Parts  214  and 
215 

Government  procurement. 
Mkfaele  P.  Petereon, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
parts  214  and  215  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  214  and  215  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Qiapter  1. 

PART  214— SEALED  BIDDING 

2.  Section  214.201-2  is  added  to  read 
as  follows: 


214.201-2    Part  I— The  SctMdule. 

(g)  Section  G,  Contract  administration 
data.  When  a  contract  contains  multiple 
accounting  classification  citations  and 
includes  a  provision  for  contract 
financing  payments  (see  FAR  32.902), 
the  contracting  officer  shall  provide 
instructions  based  on  one  of  the 
following  alternatives,  adequate  to 
permit  the  paying  office  to  distribute  the 
contract  financing  payment  in 
proportions  that  reasonably  reflect  the 
performance  of  the  work  on  the 
contract.  Payment  instructions  shall  not 
be  selected  solely  on  the  basis  of 
administrative  convenience.  The 
payment  instructions  may  be  updated  as 
necessary. 

(i)  Contract  financing  payments  based 
on  information  supplied  in  accordance 
with  contract  requirements.  Payments 
will  be  made  in  a  manner  consistent 
with  information  provided  by  the 
contractor  as  a  result  of  a  contract 
requirement.  For  example,  payment 
could  be  based  on: 

(A)  A  payment  distribution  profile 
developed  by  the  contracting  officer 
from  a  contract  funds  status  report,  or 
other  form  of  cost  reporting,  that 
identifies  actual  funds  usage  by  contract 
line  item  (or  subline  item)  (CLIN/SLIN); 
or 

(B)  Information  contractually  required 
to  be  included  on  the  contractor's 
payment  request,  identifying  the 
amount  of  payment  to  be  made  for  each 
CLIN/SLIN  against  which  payment  is 
requested. 

fii)  Contract  financing  payments 
based  on  a  unique  payment  distribution 
profile.  Payments  will  be  based  on  a 
payment  distribution  profile  established 
by  the  contracting  officer  at  contract 
award  or  as  revised  during  contract 
performance.  The  profile  must  indicate, 
for  each  anticipated  payment,  a 
percentage  apportionment  by  CLIN/ 
SLIN,  based  on  anticipated  contract 
performance.  Payment  distribution 
profiles  may  be  derived  from 
information  supplied  by  the  contractor, 
contract  administration  office,  program 
office,  or  elsewhere.  Payment  profiles 
may  reflect  a  combination  of  the  other 
alternatives  described  herein;  however, 
each  CLIN/SLIN  may  use  only  one 
method  (see  204.7103-1  and  204.7104- 

1). 
(iii)  Contract  financing  payments 

distributed  on  a  proportionate 

percentage  basis.  Payments  will  be 

distributed  on  a  proportionate 

percentage  basis  against  all  CLINs/ 

SUNs  when  a  best  estimate  of 

contractor  work  performance  supports 

an  assumption  that  work  will  be 

performed  supports  an  assumption  that 

work  will  be  performed  for  all  CLINs/ 


SLINs  in  a  relatively  proportionate 
manner. 

(iv)  Contracting  financing  payments 
using  oldest  funds  first.  This  payment 
method  should  be  used  only  when  other 
payment  instruction  options  are  not 
practicable.  When  used,  payments  will 
be  made  from  the  appropriate 
accounting  classification  citations  in  a 
sequence  that  enables  exhaustion  of  the 
oldest  fiscal  year  financing 
appropriation,  before  payments  are 
made  firom  more  recent  fiscal  year 
appropriations.  This  form  of  payment 
instruction  most  typically  applies  to 
requirements  that  are  funded  by 
research,  development,  test  and 
evaluation  appropriations  for  successive 
fiscal  years. 

3.  Section  214.201-9  is  added  to  read 
as  follows: 


214,201-9    Simplified  contract  format 

(b)  Contract  schedule. 

(8)  See  214.201-2(g)  for  contracts  that 
contain  multiple  accounting 
classification  citations  and  include  a 
provision  for  contract  financing 
payments. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

4.  Section  215.406-2  is  revised  to  read 
as  follows: 

215.406-2    Part  I— Schedule. 

(g)  Section  G,  Contract  administration 
data. 

(i)  When  a  contract  contains  both 
fixed-price  and  cost-reimbursement  line 
items  or  subline  items,  the  contracting 
officer  shall  provide,  in  Section  B, 
Supplies  or  Services  and  Prices/Costs, 
an  identification  of  contract  type 
specified  for  each  contract  line  item  or 
subUne  item  to  facilitate  appropriate 
payment. 

(ii)  When  a  contract  contains  multiple 
accounting  classification  citations  and 
includes  a  provision  for  contract 
financing  payments  (see  FAR  32.902), 
the  contracting  officer  shall  provide 
instructions  based  on  one  of  the 
following  alternatives,  adequate  to 
permit  the  paying  office  to  distribute  the 
contract  financing  payment  in 
proportions  that  reasonably  reflect  the 
performance  of  the  work  on  the 
contract.  Payment  instructions  shall  not 
be  selected  solely  on  the  basis  of 
administrative  convenience.  The 
payment  instructions  may  be  updated  as 
necessary. 

(A)  Contract  financing  payments 
based  on  information  supplied  in 
accordance  with  contract  requirements. 
Payments  will  be  made  in  a  manner 
consistent  with  information  provided  by 
the  contractor  as  a  result  of  a  contract 
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requirement.  For  example,  payment 
could  be  based  on: 

(1)  A  payment  distribution  profile 
developed  by  the  contracting  officer 
from  a  contract  hinds  status  report,  or 
other  form  of  cost  reporting,  that 
identifies  actual  funds  usage  by  contract 
line  itran  (or  subline  item)  (CLIN/SLIN); 
or 

(2)  Information  contractually  required 
to  be  included  on  the  contractor's 
payment  request,  identifying  the 
amount  of  payment  to  be  made  for  each 
CLIN/SLIN  against  which  payment  is 
requested. 

(B)  Contract  financing  payments 
based  on  a  unique  payment  distribution 
profile.  Payments  will  be  based  on  a 
payment  distribution  profile  established 
by  the  contracting  officer  at  contract 
award  or  as  revised  during  contract 
performance.  The  profile  must  indicate, 
for  each  anticipated  payment,  a 
percentage  apportionment  by  CLIN/ 
SLIN,  based  on  anticipated  contract 
performance.  Payment  distribution 
profiles  may  be  derived  from 
information  supplied  by  the  contractor, 
contract  administration  office,  program 
office,  or  elsewhere.  Payment  profiles 
may  reflect  a  combination  of  the  other 
alternative  described  herein;  however, 
each  CLIN/SLIN  may  use  only  one 
method  (see  204.7103-1  and  204.7104- 

1).     11 

(c)  Cahtmct  financing  payments 
distributed  on  a  proportionate 
percentage  basis.  Payments  will  be 
distributed  on  a  proportionate 
percentage  basis  against  all  CLIN/SLINs 
when  a  best  estimate  of  contractor  work 
performance  supports  an  assumption 
that  work  will  be  performed  for  all 
CLIN/SLINs  in  a  relatively 
proportionate  manner. 

(D)  Contract  financing  payments 
using  oldest  funds  first.  This  payment 
method  should  be  used  only  when  other 
payment  instruction  options  are  not 
practicable.  When  used,  payments  will 
be  made  from  the  appropriate 
accounting  classification  citations  in  a 
sequence  that  enables  exhaustion  of  the 
oldest  fiscal  year  financing 
appropriation,  before  payments  are 
made  from  mOre  recent  fiscal  year 
appropriations.  This  form  of  payment 
instruction  most  typically  applies  to 
requirements  that  are  funded  by 
research,  development,  test  and 
evaluation  appropriations  for  successive 
fiscal  years. 
(PR  Doc.  97-14623  Filed  6-4-97;  8;45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
(Docket  No.  96-0021] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contingent 
Fees-Foreign  Military  Sales 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
supplement  (DFARS)  to  permit  payment 
of  contingent  fees  in  excess  of  $50,000 
per  foreign  military  sale  case  under  a 
gftvemment  contract,  if  the  foreign 
customer  approves  the  payment  in 
writing  before  contract  award. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  4, 1997,  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  96-D021 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  amendments  to  the 
interim  rule  published  in  the  Federal 
Register  on  January  17,  1997  (62  FR 
2616).  The  interim  rule  amended 
DFARS  Subpart  225.73  and  the  clauses 
at  252.212-7001  and  252.225-7027  for 
conformance  with  revisions  made  to  the 
Federal  Acquisition  Regulation 
pertaining  to  contingent  fee 
arrangements.  As  a  result  of  public 
comments  received  on  the  interim  rule, 
this  proposed  rule  removes  the 
prohibition  on  payment  of  contingent 
fees  exceeding  $50,000  for  foreign 
military  sales,  and  instead  permits 
payment  of  contingent  fees  exceeding 
$50,000  per  foreign  military  sale  case  if 
the  foreign  customer  agrees  to  such  fees 
in  writing  before  contract  award. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 


because  most  firms  that  pay  or  receive 
contingent  fees  on  foreign  military  sales 
are  not  small  business  concerns.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  96-D021  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  this  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  225  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7303-4  is  revised  to 
read  as  follows: 

225.7303-4  Contingent  fees. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  contingent  fees 
are  generally  allowable  under  defense 
contracts  provided  that  the  fees  are  paid 
to  a  bona  fide  employee  or  a  bona  fide 
established  commercial  or  selling 
agency  maintained  by  the  prospective 
contractor  for  the  purpose  of  securing 
business  (see  FAR  Part  31  and  FAR 
Subpart  3.4). 

(b)  (1)  Under  DoD  5105.3&-M, 
Security  Assistance  Management 
Manual,  Letters  of  Offer  and  Acceptance 
for  requirements  for  the  governments  of 
Australia,  Taiwan,  Egypt,  Greece,  Israel, 
Japan,  Jordan,  Republic  of  Korea, 
Kuwait,  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  must  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
Letters  of  Offer  shall  prohibit  the 
payment  of  contingent  fees  unless  the 
payments  have  been  identified  and 
approved  in  writing  by  the  foreign 
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customer  before  contract  award  (see 
225.7308(a)). 

(2)  For  FMS  to  countries  not  listed  in 
paragraph  (b)(1)  of  this  subsection,  no 
payment  of  contingent  fees  in  excess  of 
$50,000  per  FMS  case  shall  be  made 
under  a  U.S.  Government  contract, 
unless  payment  has  been  identified  and 
approved  in  writing  by  the  foreign 
customer  before  contract  award. 

=  ART  252— SOLICrrATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7027  is  revised  to 
read  as  follows: 

252.225-7027    Restriction  on  Contingent 
Fees  for  Foreign  IMilttary  Sales. 

As  prescribed  in  225.7308(a),  use  the 
following  clause.  Insert  in  paragraph 
(b)(1)  of  3ae  clause  the  name(s)  of  any 
foreign  country  customer(s)  listed  in 
225.7303-4(b). 

RESTRICTION  ON  CONTINGENT  FEES  FOR 
FOREIGN  MILITARY  SALES 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  clause,  contingent  fees,  as  defined  in  the 
Covenant  Against  Contingent  Fees  clause  of 
this  contract,  are  generally  an  allowable  cost, 
provided  that  the  fees  are  paid  to  a  bona  fide 
employee  or  to  established  commercial 
selling  agencies  maintained  by  the  Contractor 
for  the  purpose  of  securing  business. 

(b)  For  Foreign  military  sales,  unless  the 
contingent  fees  have  been  identified  and 
payment  approved  in  writing  by  the  foreign 
customer  before  contract  award,  the 
following  contingent  fees  are  unallowable 
costs  under  the  contract: 

(1)  For  sales  to  the  Govemment(s)  of 
,  contingent  fees  in  any  amount. 

(2)  For  sales  to  Governments  not  listed  in 
paragraph(b)(l)  of  this  clause,  contingent  fees 
in  excess  of  $50,000  per  foreign  military  sale 
case. 

(End  of  clause) 

[FR  Doc.  97-14624  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  245  and  252 
[DFARS  Case  92-D024] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  writh  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  address  control 
of  Mimitions  List  items  and  Strategic 
List  items  and  demiUtarization  of  excess 
property  under  Govenmient  contracts. 


DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  4. 1997  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Mr.  Rick  Uyser.  PDUSD(A&T)DP(DAR). 
IMD  3D139.  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DFARS  Case  92-D024  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Uyser.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  March  16. 1994  (59 
FR  12223).  The  rule  proposed 
amendments  to  the  DFAJ^S  to  improve 
control  of  Munitions  List  and  Strategic 
List  items  and  demilitarization  of  excess 
contractor  inventory.  After  evaluation  of 
public  comments,  a  second  proposed 
rule  was  pubUshed  in  the  Federal 
Register  on  March  23. 1995  (60  FR 
15276).  As  a  resuU  of  pubUc  comments 
received  on  the  second  proposed  rule, 
additional  changes  have  been  made, 
including  amendment  of  the  clause  at 
252.245-7XXX  to— 

(1)  State  that  any  adjustment  in 
contract  price  incident  to  the 
contracting  officer's  direction  to 
demilitarize  excess  Government 
property  shall  be  made  in  accordance 
with  the  Changes  clause  of  the  contract; 

(2)  Specify  the  terms  and  conditions 
that  the  contractor  must  include  in  any 
agreement  for  sale  of  items  requiring 
demilitarization  or  trade  security 
controls;  and 

(3)  Eliminate  the  requirement  for 
inclusion  of  demilitarization  codes  on 
transfer  documents  when  contractor- 
acquired  property  is  transferred  to  a 
follow-on  contract. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  the  vast  majority  of  property 
requiring  demilitarization  or  trade 
security  controls  is  in  the  custody  of 
contractors  that  are  large  business 
concerns.  Additionally,  contractor 
expenses  incident  to  demilitarization 
are  reimbursable  contract  costs.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 


Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  92-D024  in 
correspondence . 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under 
Clearance  Number  0704-0363  through 
Jxme  30,  1998. 

List  of  Subjects  in  48  CFR  Parts  245  and 
252 

Government  procurement. 
Michele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore  it  is  proposed  that  48  CFR 
Parts  245  and  252  be  amended  as 
following: 

1.  The  authority  citation  for  48  CFR 
Parts  245  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  245— GOVERNMENT  PROPERTY 

245.601    [Amended] 

2.  Section  245.601  is  amended  by 
removing  paragraph  (2).  and  by 
redesignating  paragraphs  (3)  and  (4)  as 
paragraphs  (2)  and  (3).  respectively. 

3.  Section  245.604  is  revised  to  read 
as  follows: 

245.604    Restrictions  on  purchase  or 
retention  of  contractor  Inventory. 

(1)  Contractors  authorized  to  sell 
contractor  inventory  (see  FAR  45.601) 
may  not  knowingly  sell  the  inventory  to 
any  person  or  that  person's  agent, 
employee,  or  household  member  if  that 
person — 

(i)  Is  a  civihan  employee  of  the  DoD 
or  the  U.S.  Coast  Guard;  or 

(ii)  Is  a  member  of  the  armed  forces 
of  the  United  States,  including  the  U.S. 
Coast  Guard;  and 

(iii)  Has  any  functional  or  supervisory 
responsibilities  for  or  within  the 
Defense  Reutilization  and  Marketing 
Program,  or  for  the  disposal  of 
contractor  inventory. 

(2)  (i)  A  contractor's  authority  to 
approve  a  subcontractor's  sale, 
purchase,  or  retention  at  less  than  cost, 
and  the  subcontractor's  authority  to  sell, 
purchase,  or  retain  at  less  than  cost  if 
approved  by  a  higher-tier  contractor, 
does  not  include  authority  to  approve — 

(A)  a  sale  by  a  subcontractor  to  the 
next  higher-tier  contractor  or  to  an 
affiUate  of  such  contractor  or  of  the 
subcontractor;  or 
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(B)  A  sale,  purchase,  or  retention  at 
less  than  cost,  by  a  subcontractor 
affiliated  with  the  next  higher-tier 
contractor. 

(ii)  The  written  approval  of  the  plant 
clearance  officer  is  required  for  each 
excluded  sale,  purchase,  or  retention  at 
less  than  cost. 

(3)  Classified  inventory.  Classified 
contractor  inventory  shall  be  disposed 
of  in  accordance  with  applicable 
security  regulations  or  as  directed  by  the 
contracting  officer. 

(4)  Dangerous  inventory.  Contractor 
inventory  dangerous  to  public  health  or 
safety  shall  not  be  donated  or  otherwise 
disposed  of  unless  rendered  innocuous 
or  until  adequate  safeguards  have  been 
provided. 

4.  Section  245.604-70  is  added  to 
read  as  follows: 

§  245.604-70    Demilitarization  and  trade 
security  controls. 

(a)  Definitions.  "Munitions  List  item," 
"Strategic  List  item,"  and  "trade 
security  controls"  are  defined  in  the 
clause  at  252.245-7XXX, 
Demilitarization  and  Trade  Security 
Controls. 

(h)  General.  Demilitarization  requires 
total  or  key  point  destruction  of 
property  to  preclude  further  use  for  its 
originally  intended  military  or  lethal 
purpose  (see  DoD  4160.21-M-l, 
Defense  Demilitarization  Manual). 

(c)  Procedures— (1)  Solicitations  and 
contracts.  When  Government-furnished 
property  will  be  furnished  to  the 
contractor,  the  contracting  officer  shall 
include  in  the  solicitation  and  contract 
a  demilitarization  code,  provided  by  the 
inventory/technical  manager,  for  each 
property  item. 

(2)  Inventory  schedules,  (i)  For 
Government-furnished  property,  the 
contractor  is  required  to  enter 
demilitarization  codes  in  the  item 
description  on  inventory  schedules  that 
report  excess  Government  property 
requiring  demilitarization  and/or  trade 
security  controls. 

(ii)  For  other  excess  Government 
property,  the  contractor  is  required  to 
assign  and  enter  appropriate 
demilitarization  codes  (see  DoD 
4160.21-M-l,  Defense  Demilitarization 
Manual,  Appendix  3)  in  the  item 
description  of  inventory  schedules  that 
report  excess  Government  property 
requiring  demilitarization  and/or  trade 
security  controls. 

(3)  The  plant  clearance  officer  is 
responsible  for  monitoring  contractor 
inclusion  of  appropriate 
demilitarization  codes  for  items 
requiring  demilitarization  and/or  trade 
security  controls  on  inventory  schedules 
that  report  excess  Government  property. 


(4)  When  excess  Government  property 
is  to  be  demilitarized  as  a  condition  of 
sale,  plant  clearance  officers  shall 
ensure  that  the  agreement  between  the 
contractor  and  the  purchaser  contains 
specific  guidance  to  the  purchaser  on 
how  the  property  is  to  be  demilitarized, 
including  (when  applicable)  the 
identification  of  specific  equipment  that 
must  be  furnished/used  by  the 
purchaser  to  perform  the 
demilitarization.  Upon  the  sale  of  items 
that  are  subject  to  trade  security 
controls,  plant  clearance  officers,  shall, 
prior  to  approving  the  contractor's 
release  of  the  Munitions  List  items  or 
Strategic  List  items  to  the  purchaser, 
conduct  a  preaward  check  in 
accordance  with  Defense  Logistics 
Agency  Regulation  (DLAR)  2030.1, 
Trade  Security  Control  Procedures 
Applicable  to  Department  of  Defense 
Surplus  Property  and  Foreign  Excess 
Personal  Property.  Additionally,  prior  to 
release  of  such  items  to  a  purchaser,  the 
plant  clearance  officer  shall  ensure  that 
all  documentation  required  by  DLAR 
2030.1  and  the  sales  terms  and 
conditions  identified  in  the  clause  at 
252<245-7XXX  are  forwarded  to  the 
Defense  Logistics  Agency  Trade 
Security  Control  Resident  Office — 
Memphis,  Bldg.  210,  Bay  5,  2163 
Airways  Blvd.,  Memphis,  TN  38114,  for 
follow-up  checks/consent. 

(d)  Contract  clause.  Use  the  clause  at 
252.245-7XXX,  Demilitarization  and 
Trade  Security  Controls,  in  solicitations 
and  contracts  when  Government 
property  will  be  furnished  to  the 
contractor,  or  when  the  contractor  will 
acquire  or  fabricate  property  that  might 
become  Government  property  under  the 
contract. 

245.7310-1    [Removed  and  reserved] 

5.  Section  245.7310-1  is  removed  and 
reserved. 

6.  Section  252.245-7XXX  is  added  to 
read  as  follows: 

252.245-7XXX    Demilitarization  and  Trade 
Security  Controls. 

As  prescribed  in  245.604-70(d),  use 
the  following  clause: 

DEMILITARIZATION  AND  TRADE 
SECURfTY  CONTROLS  (DATE) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Munitions  List  Hem  means  any  item 
contained  in  the  United  States  Munitions  List 
(22  CFR  part  121). 

(2)  Strategic  List  item  means  any 
commodity,  software  and/or  technology  the 
Department  of  Commerce.  Bureau  of  Export 
Administration,  has  determined  requires 
licensing  prior  to  export  from  the  United 
States.  Strategic  List  items  are  listed  in  15 
CFR  part  774,  Supplement  1,  Commerce 
Control  List,  and  Supplement  2,  General 
Technology  and  Software  Notes. 


(3)  Trade  security  controls  means  control 
procedures  designed  to  preclude  the  sale  or 
shipment  of  Munitions  List  or  Strategic  List 
property  to  any  entity  whose  interests  are 
inimical  to  those  of  the  United  States.  These 
controls  are  also  applicable  to  such  other 
selected  property  as  may  be  designated  by 
the  Deputy  Under  Secretary  of  Defense 
(Trade  Security  Policy). 

(b)  Inventory  schedules.  (1)  For  items  that 
were  furnished  to  the  Contractor  by  the 
Government,  the  Contractor  shall  enter 
demilitarization  codes  (see  DoD  4160.21-M- 
1,  Defense  Demilitarization  Manual, 
Appendix  3)  in  the  item  description  on 
inventory  schedules  that  report  excess 
Government  property  requiring 
demilitarization  and/or  trade  security 
controls. 

(2)  For  other  excess  Government  property, 
the  Contractor  shall  assign  and  enter 
demilitarization  codes  (see  DoD  4160.21-M- 
1,  Defense  Demilitarization  Manual, 
Appendix  3)  in  the  item  description  on 
inventory  schedules  that  report  excess 
Government  property  requiring 
demilitarization  and/or  trade  security 
controls. 

(c)  Demilitarization.  (1)  Demilitarization 
requires  total  or  key  point  destruction  of 
property  to  preclude  further  use  for  its 
originally  intended  military  or  lethal  purpose 
(see  DoD  4160.21-M-l.  Appendix  2).  When 
directed  by  the  Contracting  Officer,  the 
Contractor  shall  demilitarize  excess 
Government  property.  Any  adjustment  in 
contract  price  incident  to  such  direction  shall 
be  made  in  accordance  with  the  procedures 
of  the  Changes  clause  of  the  contract. 

(2)  Trade  security  controls  required  by  the 
Arms  Export  Control  Act  and  22  CFR  parts 
120-130,  the  International  Traffic  in  Arms 
Regulations;  the  Export  Administration  Act 
of  1979  and  15  CFR  parts  700-774.  the 
Export  Administration  Regulations;  and 
Defense  Logistics  Agency  Regulation  (DLAR) 
2030.1,  Trade  Security  Control  Procedures 
Applicable  to  Department  of  Defense  Surplus 
Property  and  Foreign  Excess  Personal 
Property,  apply  to  all  Munitions  List  items 
and  Strategic  List  items  the  Contractor  is 
authorized  to  sell. 

(3)  The  Contractor,  when  authorized  to  sell 
excess  Government  property  requiring 
demilitarization,  is  responsible  for  ensuring 
that  demilitarization  is  accomplished 
properly. 

(d)  Required  terms  and  conditions  for 
sales.  (1)  If  the  Contractor  is  authorized  to 
offer  for  sale  excess  Government  property 
that  requires  demilitarization  by  the 
Purchaser,  then  the  Contractor  shall  include 
in  the  agreement  between  the  Contractor  and 
the  Purchaser  the  following  terms  and 
conditions.  The  Contractor  also  shall  include 
these  terms  and  conditions  in  any 
solicitations  for  excess  Government  property 
requiring  demilitarization  or  trade  security 
controls. 

(i)  DEMUTARIZATION. 

Item(s) require  demilitarization 

by  the  Purchaser  in  a  manner  and  to  the 
degree  set  forth  in  the  IDefense 
Demilitarization  Manual.  DoD  4160.21-M-l. 
Appendix  4.  and  in  accordance  with  any 
contract  requirement  Title  shall  not  pass  to 
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the  Purchaser  until  the  Seller  or  a 
representative  has  verified  that  the  Purchaser 
has  demilitarized  the  property  properly. 

(ii)  FAILURE  TO  DEMILITARIZE. 

If,  for  any  reason,  the  Purchaser  fails  to 
accomplish  the  required  demilitarization,  the 
Seller  reserves  the  right  to  demand  return  of 
the  property,  or  repossess  the  property,  for 
purposes  of  completing  the  required 
demilitarization. 

(2)  If  authorized  to  offer  Munitions  List 
items  or  Strategic  List  items  for  sale,  the 
Contractor  shall  include  in  the  agreement 
between  the  Seller  and  the  Purchaser  the 
following  terms  and  conditions  and  will 
provide  the  documentation  required  by 
DLAR  2030.1: 

(i)  hitUNrnONS  UST  ITEMS. 

(A)  Except  as  permitted  by  this  clause, 
none  of  the  Munitions  List  items  identified 
in  this  agreement  between  the  Seller  and  the 
Purchaser  will  be  directly  or  indirectly  used 
or  disposed  of  for  military  use  or  exported 
without  a  full  disclosure  of  the  origin  of  the 
property  (by  reference  to  this  agreement)  to 
the  appropriate  exf)ort  licensing  department 
or  agency. 

(B)  Notwithstanding  the  provisions  of 
paragraph  (2)(i)(A)  of  this  agreement. 
Munitions  List  items  that  do  not  reauire 
demilitarization  may  be  sold  for  military  or 
other  use  to  the  United  States  Government, 
its  designees,  and  to  foreign  governments  or 
international  organizations,  subject  to  the 
issuance  of  an  expwrt  license  by  the  United 
States  Department  of  State  under  the 
International  Traffic  In  Arms  Regulations  (see 
22  CFR  subchapter  M.  part  121.  et  seq.). 

(ii)  STRATEGIC  UST  ITEMS 

(A)  None  of  the  Strategic  List  items 
identified  in  this  agreement  between  the 
Seller  and  the  Purchaser  will  be  directly  or 
indirectly  used  or  disposed  of  for  military 
use. 

(B)  Property  pvut:hase  in  the  United  States, 
Puerto  Rico,  American  Samoa.  Guam,  the 
Trust  Territories  of  the  Pacific  Islands,  or  the 
U.S.  Virgin  Islands  may  not  be  exported 
without  a  full  disclosure  of  the  origin  of  the 
property,  by  reference  to  this  agreement 
between  the  Seller  and  the  Purchaser,  being 
made  to:  Office  of  Export  Administration. 
P.O.  Box  273.  Washington,  DC  20044. 

(C)  It  is  understood  that  the  Office  of 
Export  Administration  may  require  the 
Purchaser  to  mutilate  the  property  to  the 
extent  necessary  to  preclude  its  use  for  its 
originally  intended  purpose,  and/or  require 
the  Purchaser  to  have  or  obtain  an  export 
license  before  the  property  may  be  exported 
outside  of  the  United  States.  Puerto.  Rico, 
American  Samoa,  Guam,  the  Trust  Territories 
of  the  Pacific  Islands,  or  the  U.S.  Virgin 
Islands. 

(iii)  DISPOSTIONS  AND  USE  OF 
PROPERTY. 

(A)  The  Purchaser  agrees  to  submit 
documentation  regarding  disposition  and  use 
of  property  in  the  form  prescribed  in  DLAR 
2030.1,  Enclosure  1. 

(B)  The  ultimate  destination,  use,  and 
disposition  of  the  property  shall  be  in 
accordance  with  the  documentation 
submitted  to  the  Seller. 

(C)  Any  changes  in  the  specified 
destination,  use.  or  disposition  of  the 
property  prior  to  the  release  to  the  Purchaser, 
will  require  the  written  approval  of  the  Seller 


in  coordination  with  the  plant  clearance 
officer. 

(D)  Any  changes  in  the  specified 
destination,  use,  or  disposition  of  the 
property  after  release  to  the  Purchaser,  will 
require  the  prior  written  consent  of  the  Trade 
Security  Control  Resident  Office  identified  as 
follows: 

(1)  For  all  sales  of  property  in  the 
Continental  United  States,  Hawaii,  and  all 
Pacific,  Far  East,  Southeast  Asian,  South 
American,  and  Caribbean  locations,  the 
Purchaser  shall  forward  the  changes  to:  DLA 
Trade  Security  Control  Resident  Office — 
Memphis,  Bldg.  210,  Bay  5,  2163  Airways 
Blvd.  Memphis,  TN  38114. 

(2)  For  all  sales  of  property  in  all  European, 
Middle  Eastern,  and  African  countries,  the 
Purchaser  shall  forward  the  changes  to: 
DCIA-E,  Trade  Seciuity  Control  Resident 
Office,  CMR-443,  Box  131,  APO  AE  09096. 

(E)  The  Purchaser  further  agrees  to  notify 
in  writing  any  and  all  subsequent  purchasers 
or  receivers  of  this  property  of  the  provisions 
of  the  sales  agreement  including:  the 
authorized  destination;  the  requirement  for 
consent  by  the  Trade  Security  Control 
Resident  Office  of  any  change  of  such 
destination  prior  to  exportation  thereto;  the 
specific  United  States  restrictions  on  exports 
and  re-exports  directly  and  indirectly  to 
denied  areas  or  other  prohibited  destinations 
that  may  have  been  specified  in  this  contract; 
the  documentation  (e.g..  Import  Certificate/ 
Delivery  Verification  (IC/DV)  documents, 
lading  certificates,  answers  to  follow-up 
requests)  that  may  be  required;  and  United 
States  sanctions  against  violators.  Subsequent 
purchasers  and  receivers  also  must  agree  to 
make  similar  notification  to  purchasers  and 
receivers  from  them.  Any  unauthorized 
disposition  of  the  property  by  a  subsequent 
purchaser  or  subsequent  received  of  the 
property  shall  be  the  responsibility  of  such 
purchaser  or  receiver  and,  where  at  feult,  of 
the  original  buyer. 

(F)  When  property  purchased  under  this 
agreement  between  the  Seller  and  the 
Purchaser  is  intended  for  more  than  one 
destination  and/or  consignee,  the  Purchaser 
agrees  to  submit  a  listing  of  those  items 
specifying  quantities  intended  for  each 
destination  and  consignee.  The  Purchaser 
further  agrees  to  furnish  the  listing  referred 
to  in  this  paragraph  with  each  request  for 
approval  of  a  change  in  destination. 

(G)  Whenever  requested  by  the  Trade 
Security  Control  Resident  Office  to  furnish 
information  regarding  the  actual  disposition 
of  the  property,  the  Purchaser  agrees  to 
furnish  the  requested  information  within  30 
calendar  days  after  the  date  of  the  request. 

(H)  On  those  items  requiring  resale 
consent,  the  Purchaser  agrees  to  maintain 
detailed  records  of  their  disposition  and  to 
provide  such  records  to  the  Trade  Security 
Control  Resident  Office  whenever  requested 
to  do  so. 

(I)  The  trade  control  actions  required  by 
paragraphs  (1)  through  (4)  of  these  terms  and 
conditions  apply  to  all  items  included  in  the 
original  sale.  Resale  breakdowns  of  such 
sales  will  be  subject  to  the  same  control 
requirements  applicable  to  the  original  sale. 

(iv)  EXPORT  OF  PROPERTY  FROM  THE 
UNFTED  STATES. 

The  propwrty  sold  under  this  agreement 
between  the  Seller  and  the  Purchaser  may  or 


may  not  be  authorized  for  export  from  the 
United  States.  It  is  the  sole  responsibility  of 
the  Purchaser  to  obtain  any  necessary  export 
clearances  or  approvals  from  the  United 
States  Department  of  State  and/or 
Department  of  Commerce  for  any  property 
purchased  under  this  agreement  between  the 
Seller  and  the  Purchaser  that  is  subject  to 
export  control. 

(v)  MUNTFIONS  UST  AND  STRATEGIC 
UST  ITEMS. 

The  use,  disposition,  export  and  re-export 
of  this  property  is  subject  to  all  applicable 
United  States  Laws  and  Regulations.  This 
includes,  but  is  not  limited  to,  the  Export 
Administration  Act  of  1979  (50  U.S.C,  Appx. 
2401,  et  seq.),  the  Arms  Export  Control  Act 
(22  U.S.C.  2751,  et  seq.],  the  International 
Traffic  in  Arms  Regulation  (22  CFR  part  121). 
and  the  Export  Administration  Regulation 
(15  CFR  subchapter  C). 

(vi)  DENIED  AREAS. 

The  Purchaser  understands  and  agrees  that 
the  ultimate  destination  of  the  property 
purchased  under  this  agreement  between  the 
Seller  and  the  Purchaser  shall  not  be — 

(A)  A  denied  area  or  prohibited  area  or 
prohibited  destination  identified  in  22  CFR 
parts  120-130,  the  International  Traffic  in 
Arms  Regulations;  15  CFR  parts  700-774, 
Export  Administration  Regulations;  31  CFR 
parts  500-585,  Foreign  Assets  Control 
Regulation:  and  Defense  Security  Assistance 
Agency,  Security  Assistance  Management 
Manual,  DoD  5105.3ft-M;  or 

(B)  Any  other  prohibited  destination  that 
may  be  sp>ecified  in  this  agreement  between 
the  Seller  and  the  Purchaser. 

(3)  The  Contractor  also  shall  include  the 
following  terms  and  conditions  in  the 
agreement  between  the  Seller  and  the 
Purchaser  for  the  sale  of  any  property  located 
outside  of  the  United  States.  American 
Samoa,  Guam.  Puerto  Rico,  the  Trust 
Territories  of  the  Pacific  Islands,  and  the  U.S. 
Virgin  Islands: 

(i)  COMPUANCE  WFTH LAWS. 
RESTRICTIONS.  AND  REGULATIONS. 

The  Purchaser  is  resfwnsible  for 
compliance  with  all  applicable  foreign  laws 
and  regulations  that  may  apply  to  this 
transaction  and  shall  ftay  all  custom  duties, 
taxes,  and  similar  charges  that  may  be  levied 
by  respective  governments  against  a 
purchaser  of  United  States  Government 
property.  The  United  States  Govenmient 
shall  not  be  liable  for  taxes,  duties,  or  other 
assessments  imposed  by  any  government  as 
a  result  of  this  transaction  or  imposed  on  any 
property  transferred  under  this  contract. 

(ii)  IMPORT  CERTinCATE  AND 
DELIVERY  VERIFICATION. 

(A)  Prior  to  removal  of  the  property  the 
Purchaser  agrees  to  submit  an  Im(>ort 
Certificate,  issued  by  the  government  of  the 
country  into  which  the  property  or  any  part 
of  the  property  is  to  be  imported,  to  the  Seller 
who  in  turn  will  forward  it,  via  the  plant 
clearance  officer,  to  the  Trade  Security 
Control-Resident  Office  (as  identified  in  the  " 
terms  and  conditions  of  this  sale,  disposition, 
and  use  of  property)  for  consent.  A  triangular 
Import  Certificate  (stamped  with  a  triangular 
symbol)  to  indicate  that  the  importer  is 
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uncertain  about  the  ultimate  destination  of 
the  property  will  not  be  accepted. 

(B)  Prior  to  ijlease  of  the  property  for 
import  into  a  country  that  does  not  issue  an 
Import  Certificate  or  Deiiven-  Verification, 
the  Purchaser  agrees  to  submit  a  notification 
of  consignee  to  the  Seller  who  in  turn  will 
forward  it,  via  the  plant  clearance  officer,  to 
the  Trade  Security  Resident  Office  for 
approval  of  the  destination  and  consignee. 

(C)  Within  60  calendar  days  after  release  of 
the  property,  the  Purchaser  agrees  to  submit 
to  the  Trade  Security  Control  Resident  Office 
a  Delivery  Verification  issued  by  the 
government  that  issued  the  Import 
Certificate. 

(D)  Within  90  calendar  days  after  release  of 
the  property  for  import  into  a  country  that 
does  not  issue  an  Import  Certificate  or 
Delivery  Verification,  the  Purchaser  agrees  to 
submit  to  the  Trade  Security  Control 
Resident  Office  evidence  of  the  arrival  of  the 
property  at  the  approved  destination  and 
delivery  to  the  approved  consignee.  Such 
evidence  may  consist  of  a  receipted  copy  of 
the  bill  of  lading,  a  Landing  Certificate  issued 
by  the  country  of  import,  or  other  valid 
documentary  evidence  identifying  the  final 
destination  and  consignee. 

(E)  Failure  of  the  Purchaser  or  any 
subsequent  purchaser  to  submit  a  required 
Delivery  Verification  or  other  documentary 
evidence  of  the  arrival  and  delivery  may  be 
cause  for  administrative  action  to  be  taken 
against  the  Purchaser  or  subsequent 
purchaser  which  could  result  in  the  denial  of 
future  contracts  with  the  United  States 
Government. 

(e)  Subcontracts.  The  Contractor  shall 
include  this  clause  in  all  contracts  with  its 
subcontractors  or  suppliers  at  any  tier,  except 
contracts  for  cdmmercial  items,  when 
Government  property  will  be  furnished  to  the 
subcontractor,  or  when  the  subcontractor  will 
acquire  or  fabricate  property  that  might 
become  Government  property  under  the 
subcontract.  The  clause  shall  not  be  modified 
other  than  to  identify  the  contracting  parties. 
(End  of  clause) 
(FR  Doq,  97-14625  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 
P.D.  052797F] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisher  €      Apciicationsfor 
Experimer.iai  Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  experimental 
fishery  proposals;  request  for  comments. 


SUMMARY:  NMFS  issues  this  noUce  to 
announce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  is  considering 
approval  of  two  experimental  fishing 
proposals  that  would  permit  vessels  to 
conduct  operations  othenvise  restricted 
by  regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The 
experimental  fisheries  would  involve  a 
longline  fishery  for  white  hake 
(Urophycis  tenuis)  in  deep  water  and  an 
Atlantic  hahbut  [Hippoglossus 
hippoglossus]  longline  fishery  in 
northern  Gulf  of  Maine  waters. 
Provisions  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  require  publication  of  this  notice  to 
provide  interested  parties  the 
opportunity  to  comment  on  the 
proposed  experimental  fisheries. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  20, 1997. 
ADDRESSES:  Comments  should  be  sent  to 
Andrew  A.  Rosenberg.  Ph.D.,  Regional 
Administrator.  Northeast  Regional 
Office.  1  Blackburn  Drive.  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  "Comments  on  Proposed 
Longline  Experimental  Fisheries." 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Hartley.  Fishery  Management 
Speciahst,  508-281-9226. 
SUPPLEMENTARY  INF0RMATK3N:  A  request 
for  an  exemption  to  fish  for  white  hake 
using  longline  gear  in  three  designated 
deepwater  areas  of  the  northwestern 
Atlantic  was  submitted  by  Ms.  Barbara 
Stevenson.  An  experimental  fishery 
permit  would  authorize  vessels  to 
evaluate  area.  gear,  and  season  to 
determine  bycatch  of  regulated 
multispecies.  A  request  for  an 
exemption  for  a  longline  hahbut  fishery 
in  the  Gulf  of  Maine  that  would  allow 
NMFS  to  investigate  area  and  gear,  and 
to  collect  basic  biological  information 
about  halibut  in  this  area  was  submitted 
by  Mr.  Steve  Rosen.  These  fisheries 
were  initially  requested  by  industry 
members  seeking  an  exemption  from  the 
days-at-sea  restrictions  of  the  Northeast 
Multispecies  Fishery  Management  Flan. 
Such  exemptions  may  be  authorized  by 
the  Regional  Administrator  on  a  long- 
term  basis  if  sufficient  data  exist  to 
show  that  a  fishery  would  have  a 
bycatch  rate  of  less  than  5  percent  of 
regulated  multispecies.  The  Regional 
Administrator  has  concluded  that  the 
existing  bycatch  data  on  these  two 
fisheries  is  insufficient  and  seeks 
comment  on  his  proposal  to  authorize 
them  as  experimental  fisheries  to 
investigate  operational  controls  that 
may  allow  these  fisheries  to  become 
exempted  in  the  future.  Therefore, 
comments  are  requested  on  these 


proposals  as  experimental  fishery 
projects.  Both  proposed  experimental 
fisheries  would  be  of  limited  duration. 
The  hake  fishery  would  not  exceed  1 
year  and  the  halibut  fishery  would 
operate  for  6  months.  After  1  year,  both 
fisheries  will  be  reviewed  by  the  New 
England  Fishery  Management  Coimcil 
to  determine  whether  or  not  they  would 
be  appropriate  for  exempted  fisheries. 
The  white  hake  project  would  not  allow 
for  the  landing  of  any  regulated 
multispecies  other  than  white  hake, 
whereas  the  halibut  project  would  not 
allow  the  landing  of  any  regulated 
multispecies. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  29, 1997. 
Gary  C  MaUock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Serrice. 
(FR  Doc.  97-14660  Filed  6-4-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

P.D.  052997B] 

RIN:  0648-AJ3e 

Amendment  49  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce 

ACTION:  Notice  of  availabihty  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  49  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area  for  Secretarial  review. 
Amendment  49  would  require  all 
vessels  fishing  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  Area  to 
retain  all  pollock  and  Pacific  cod 
begirming  January  1, 1998.  and  all  rock 
sole  and  yellowfin  sole  beginning 
January  1.  2003.  Amendment  49  also 
would  estabUsh  minimum  utilization 
standards  for  all  at-sea  processors;  for 
pollock  and  Pacific  cod  beginning 
January  1. 1998,  and  for  rock  sole  and 
yellowfin  sole  beginning  January  1, 
2003.  Comments  from  the  pubUc  are 
requested. 
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DATES:  Commems  on  .Anienument  49 
must  be  submitted  on  or  before  August 
4.  1997. 

ADDRESSES:  Comments  on  Amendment 
49  should  be  submitted  to  Ronald  J. 
Berg.  Chief,  Fisheries  Management 
Division,  Alaska  Region.  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel,  or  delivered  to  the 
Federal  Building,  709  West  9th.  Street, 
Jimeau,  AK.  Copies  of  Amendment  49 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  prepared 
for  the  amendment  are  available  from 
NMFS  at  the  above  address,  or  by 
calling  the  Alaska  Region.  NMFS.  at 
907-586-7228. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  (FMP)  or  plan  amendment  it 
prepares  to  NMFS  for  reviewr  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
pubhsh  a  document  aimouncing  that  the 
FMP  or  amendment  is  available  for 


public  review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

Amendment  49  is  the  result  of  over  3 
years  of  specific  discussions  and 
analyses  of  alternative  solutions  to  the 
discard  problem  occurring  in  the 
groundfish  fisheries  off  Alaska.  The 
expressed  intent  of  the  Council  is  to 
implement  a  program  that  "would 
provide  an  incentive  for  fishermen  to 
avoid  unwanted  catch,  increase 
utilization  of  fish  that  are  taken,  and 
thus  reduce  discards  of  whole  fish." 
While  such  discards  are  counted  against 
the  overall  total  allowable  catch 
established  for  each  species  and 
therefore  do  not  represent  a  direct 
biological  concern,  they  do  represent 
foregone  harvest  opportunities  for  other 
fishing  operations  which  might 
otherwise  target  and  utilize  those  fish. 
In  addition,  high  levels  of  discards 
represent  an  important  social  policy 
issue,  one  that  the  fishing  industry  and 
the  Council  feel  the  necessity  to 
address. 

In  September  1996,  after  extensive 
debate  and  public  testimony,  the 
Council  approved  an  Improved 
Retention/Improved  UtiUzation  (IR/IU) 
program  as  Amendment  49  to  the 


Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area.'The 
retention  requirement  adopted  by  the 
Council  would  require  full  retention  of 
pollock  and  Pacific  cod  beginning 
January  1. 1998.  and  full  retention  of 
rock  sole  and  yellowfin  sole  beginning 
January  1,  2003.  The  utilization 
r«quirement  adopted  by  the  Council 
would  require  that  all  IR/IU  species 
either  be  (1)  processed  at  sea  subject  to 
minimum  recovery  rates  and/or 
requirements  to  be  specified  by 
regulation,  or  (2)  delivered  in  their 
entirety  to  onshore  processing  plants  for 
which  similar  minimum  requirements 
are  implemented  through  state 
regulations. 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  proposed  amendment.  A 
proposed  rule  to  implement 
Amendment  49  is  scheduled  to  be 
pubhshed  within  15  days  of  this 
document. 

Dated:  May  30, 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-14661  Filed  6-4-97;  8:45  am) 
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The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  vtdidity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utihty  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602. 

Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  vahd  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
nxmiber. 

Agricultural  Marketing  Service 

Title:  Peaches  Grown  in  California- 
Marketing  Order  No.  917. 

OMB  Control  Number:  0581-0080. 

Summary  of  Collection:  Information  is 
collected  to  nominate  producers  and 
shippers  to  the  committee,  conduct 
referendum,  and  keep  track  of  peaches 
shipped  by  variety  and  trees  in 
production. 

Need  and  use  of  the  Information:  The 
information  is  used  to  implement  the 
provisions  of  Market  Order  No.  917. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  721. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly. 

Total  Burden  Hours:  1,140. 

Farm  Service  Agency 

Title:  Standards  for  Approval  of 
Warehouses  for  Cotton  or  Cotton 
Linters— CFR  Part  1427/1081-1088. 

OMB  Control  Number:  0560-0010. 

Summary  of  Collection:  The 
Commodity  Credit  Corporation  (CCC) 
must  maintain  a  list  of  warehouses 
approved  by  CCC  to  store  CCC-owned  or 
loan  cotton.  This  cotton  is  acquired 
under  various  price  support  programs. 

Need  and  use  of  the  Information:  The 
information  required  on  the  various 
forms  is  necessary  to  establish  and 
maintain  the  list  of  approved 
warehouses,  which  follow  accepted 
warehousing  practices. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  400. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually. 

Total  Burden  Hours:  42,995. 

Food  and  Consumer  Service 

Title:  7  CFR  Part  210,  National  School 
Lunch  Program. 

OMB  Control  Number:  0584-0006. 

Summary  of  Collection:  The  National 
School  Lunch  Program  provides  for 
safeguarding  the  health  and  well-being 
of  the  Nation's  children  and  to 
encourage  the  domestic  consumption  of 
nutrition  agricultural  commodities  and 
other  food,  by  assisting  the  States  in 
providing  an  adequate  supply  of  food 
and  other  facilities  for  the 


establishment,  maintenance,  operation, 
and  expansion  of  nonprofit  school 
lunch  programs. 

Need  and  use  of  the  Information: 
Serious  legal  and  accountabihty 
questions  would  be  raised  if  the 
collection  of  information  was  not 
collected. 

Description  of  Respondents:  States, 
Local  or  Tribal  Government;  hidividual 
or  households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government. 

Number  of  Respondents:  114,169. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly;  Semi-annually;  Annually; 
Biennially;  Daily. 

Total  Burden  Hours:  9,394.291. 
Donald  Hulcher, 
Departmental  Qearance  Officer 
(PR  Doc.  97-14726  Filed  6-»-97;  8:45  am) 
BILUNQ  COOe  341»-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Big  Bo'jlder  Road  Access,  Wenatchee 
National  Forest,  Kittitas  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 


SUMMARY:  On  May  19,  1994,  a  Notice  of 
Intent  (NOI)  to  prepare  an 
envirormiental  impact  statement  (EIS) 
for  the  Big  Boulder  Road  Access  on  the 
Cle  Elum  Ranger  District  of  the 
Wenatchee  National  Forest  was 
published  in  the  Federal  Register  (59 
FR  26205).  Forest  Service  has  decided  to 
cancel  the  environmental  analysis 
process.  There  will  be  no  EIS  for  the  Big 
Boulder  Road  Access.  The  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Susan  Carter, 
Environmental  Coordinator,  Wenatchee 
National  Forest,  215  Melody  Lane, 
Wenatchee,  Washington  98801  or 
telephone  509-662-4335. 

Dated:  May  27, 1997. 
Sonny  J.  O'Neal, 
Forest  Supervisor. 

(FR  Doc.  97-14673  Filed  6-4-97;  8:45  am) 
8IUJNG  COOE  3410-1 1-M 
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ad  Access,  Wenatchee 
est,  Kittitas  County.  WA 


Dated:  May  27, 1997. 
Sonny  I.  O'Neal 

Forest  Supervisor. 

IFR  Doc.  97-14734  Filed  &-4-97;  8:45  ami 

BILLING  COOC  M1»-11-M 


AGENCY:  Forest  Service,  USDA. 

ACnOW:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  May  19, 1994,  a  Notice  of 
Intent  (NOl)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Hex  Trail  Road  Access  on  the  Cle 
Eliun  Ranger  District  of  the  Wenatchee 
National  Forest  was  pubhshed  in  the 
Federal  Register  (59  FR  26204).  Forest 
Service  has  decided  to  cancel  the 
environmental  analysis  process.  There 
will  be  no  EIS  for  the  Hex  Trail  Road 
Access.  The  NOI  is  hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Susan  Carter. 
Environmental  Coordinator,  Wenatchee 
National  Forest,  215  Melody  Lane, 
Wenatchee.  Washington  98801  or 
telephone  509-662-4335. 

Dated:  May  27, 1997. 
Sonny  |.  O'Neal, 
Forest  Supervisor. 

[FR  Doc.  97-14733  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Kalispell;  Idaho  Panhandle  National 
Forests;  Bonner  County,  Idaho  and 
Pend  Oreille  County,  WA 

AGENCY:  Forest  Service,  USDA. 
action:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Omm/BoII  Ridge  Road  Access, 
Wenatchee  National  Forest.  Kittitas 
County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  May  19,  1994,  a  Notice  of 
Intent  (NOl)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Sasse/Bell  Ridge  Road  Access  on 
the  Cle  Elum  Ranger  District  of  the 
Wenatchee  National  Forest  was 
published  in  the  Federal  Register  (59 
FR  26202).  Forest  Service  has  decided  to 
cancel  the  environmental  analysis 
process.  There  will  be  no  EIS  for  the 
Sasse/Bell  Ridge  Road  Access.  The  NOI 
is  hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Susan  Carter, 
Environmental  Coordinator,  Wenatchee 
National  Forest,  215  Melody  Lane, 
Wenatchee.  Washington  98801  or 
telephone  509-662-4335. 


SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  salvage 
thinning,  reforestation,  site  preparation 
and  use  of  prescribed  fire  in  an 
ecosystem  management  project  in  the 
Kalispell  Creek  drainage.  The  area  is 
located  west  of  Priest  Lake  in  the 
northern  Selkirk  Mountains,  Idaho 
Panhandle  National  Forests,  Priest  Lake 
Ranger  District,  Bonner  County,  Idaho 
and  Pend  Oreille  County,  Washington. 
Part  of  the  proposed  activities  are 
within  the  Hungry  Mountain  Roadless 
Area  (01-156).  The  project  area  is 
within  the  Kalispell-Granite  Grizzly 
Bear  Management  Unit. 

The  purposes  of  this  project  are  to 
improve  the  health  and  vigor  of  stands, 
to  salvage  dead  and  dying  timber,  to 
rehabilitate  50-  to  70-year-old 
plantations  of  off-site  ponderosa  pine 
and  white  pine  which  is  not  blister-rust 
resistant,  to  reintroduce  the  role  of  fire 
into  dry-site  ecosystems,  and  to 
contribute  to  meeting  society's  demand 
for  wood  products.  The  proposal's 
actions  to  harvest  and  reforest  stands 
and  utilize  prescribed  fire  are  being 
considered  together  because  they 
represent  either  cormected  or 
ciimulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25). 

This  project-level  EIS  tiers  to  the 
Idaho  Panhandle  National  Forests  Land 
and  Resource  Management  Plan  (Forest 
Plan)  and  Final  EIS  (September,  1987), 
which  provides  overall  guidance  of  all 
land  management  activities  on  the  Idaho 
Panhandle  National  Forests,  including 
timber  and  access  management. 
DATES:  Written  comments  should  be 
received  on  or  before  July  21, 1997. 
ADDRESSES:  Send  written  comments  to 
Kent  Dunstan,  District  Ranger,  Priest 
Lake  Ranger  District,  HCR  5,  Box  207, 
Priest  River,  ID  83856;  or  e-mail 
comments  to  cjcary/rl ipnf®fs.fed.us. 


FOR  FURTHER  INFORMATION: 
Contact  Bob  Stutz,  EIS  Team  Leader; 
telephone  (208)  443-2512. 
SUPP1.EMENTARY  INFORMATION:  Ecosystem 
management  activities  are  proposed  on 
a  total  of  approximately  5,050  acres 
within  the  Kalispell  Creek  drainage. 
Existing  roads,  15.6  miles  of  temporary 
winter  roads  constructed  from  snow, 
and  11  helicopter  landing  sites  would 
provide  access  for  vegetative  treatments. 
No  new  road  construction  would  occur. 
The  proposal  includes  4,094  acres  of 
salvage  in  plantations  which  are  50  to 
70  years  old,  followed  by  planting  on 
3,803  acres  within  those  plantations; 
prescribed  burning  on  206  acres  of  dry- 
site  ecosystems;  prescribed  biuning  on 
1,049  acres  for  fuel  breaks  and/or  site 
preparation;  thinning  on  245  acres  of 
immature,  overly-dense  stands;  and 
reforestation  on  505  acres  which  would 
not  be  harvested  before  planting. 

The  Kahspell  drainage  has 
experienced  a  series  of  significant 
natural  and  human-caused  disturbances 
within  the  last  70  years.  The  major 
disturbances  include  a  wildfire  in  1926 
and  a  subsequent  rebum  in  1939. 
Logging  occurred  from  1927  to  1932, 
including  salvaging  in  a  portion  of  the 
area  burned  by  the  1926  fire.  Following 
these  events,  approximately  9,000  acres 
of  ponderosa  pine  and  white  pine  were 
planted,  as  well  as  a  scattering  of 
Douglas-fir  and  spruce.  The  ponderosa 
pine  seedlings  were  from  a  seed  source 
not  suited  to  this  area,  and  the  white 
pine  seedlings  were  not  rust-resistant 
stock,  resulting  in  uncharacteristically 
high  levels  of  insects  and  diseases. 
Current  mortality  is  high,  and  ongoing 
mortality  in  the  non  rust-resistant  white 
pine  is  estimated  to  be  three  percent  per 
year. 

The  goal  of  this  project  is  to  restore 
the  vegetation  in  the  analysis  area 
towards  historic  stocking  levels  and 
species  compositions.  This  would  create 
conditions  that  more  closely  resemble 
the  historical  stands  that  were  adapted 
to  the  site,  climate,  and  fire  regimes  in 
this  ecosystem  and  that  are  sustainable 
over  time. 

The  purpose  and  need  for  ecosystem 
management  in  this  area  is  four-fold,  as 
follows:  (1)  To  salvage  and  rehabilitate 
high  mortality  stands  that  were  planted 
with  "off-site"  ponderosa  pine  and  non 
blister-rust-resistant  white  pine;  (2)  to 
reintroduce  the  role  of  fire  in  the 
ecosystem,  where  it  has  been  disrupted 
through  fire  suppression,  in  a  way  that 
will  emulate  effects  of  mixed  severity 
fire  under  a  natural  fire  regime;  (3)  to 
provide  tree  species  and  stocking  levels 
that  existed  historically;  (4)  to 
contribute  to  the  short-term  supply  of 
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timber  to  help  meet  the  national 
demand  for  wood  products  and  to 
support  the  local  economy. 

The  analysis  area  consists  of 
approximately  24,400  acres  of  National 
Forest  lands  included  in  T35N.,  T36N. 
and  T37N.  in  R.45E.,  T35N.  and  T36N.. 
R.46E.,  Willamette  Meridian. 
Washington;  and  T.60N..  and  T61.N.  in 
R.4W.,  and  T.60N  and  T.61N.,  R.5W.. 
Boise  Meridian,  Idaho. 

The  decision  to  be  made  is  how 
much,  if  any,  timber  harvest  should 
occur;  how  many  acres,  if  any,  of 
reforestation  and  site  preparation 
should  be  accomplished;  how  many 
acres,  if  any,  prescribed  burning  should 
be  performed;  and  the  timing  of  such 
activities.  The  decision  would  also 
include  the  type  and  level  of  access,  if 
any. 

The  Forest  Flan  provides  guidance  for 
management  activities  within  the 
analysis  area  through  goals,  objectives, 
standards,  guidelines,  and  management 
area  directions.  The  proposed  activities 
would  take  place  in  designated 
Management  Areas  (MAs)  1,  4,  9  and  16. 
Goals  for  each  of  these  MAs  include 
protecting  soil  productivity,  meeting  or 
exceeding  state  water  quality  standards, 
providing  opportunities  for  dispersed 
recreation,  and  meeting  visual  quality 
objectives.  Below  is  a  brief  description 
of  other  management  direction  for  these 
areas. 

Management  Area  1 :  Manage  for  long- 
term  growth  and  production  of 
commercially  valuable  wood  products 
and  to  provide  wildlife  habitat. 

Management  Area  4:  Manage  big 
game  winter  range  to  provide  forage  for 
wildlife  needs  through  timber  harvest 
and  permanent  forage  areas. 

Management  Area  9:  Manage  lands  to 
maintain  and  protect  existing 
improvements  and  resource  productive 
potential. 

Management  Area  16:  Riparian  area 
dependent  resources  will  be  featiued, 
while  producing  other  resource  outputs 
at  levels  compatible  with  objectives  for 
riparian  resources. 

The  Forest  Service  wall  consider  a 
range  of  alternatives,  including  the  "no 
action"  alternative  in  which  none  of  the 
proposed  activities  would  be 
implemented.  Additional  alternatives 
will  examine  varyingTevels  and 
locations  for  the  proposed  activities  as 
well  as  responding  to  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  reasonably  foreseeable  activities  in 
the  analysis  area  will  be  considered. 
Analysis  of  site-specific  mitigation 


measures  and  their  enecuveness  wrill  be 
disclosed. 

Public  participation  is  an  important 
part  of  the  analysis  process, 
coinmencing  wdth  the  initial  scoping 
process  (40  CFR  1501.7)  which  will 
begin  with  the  publication  of  this 
notice.  The  public  is  encoiuaged  to  take 
part  in  the  process  and  to  visit  with 
Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  wrill  be 
seeking  information,  comments  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS.  The  scoping  process 
will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Identifying  alternatives  to  the 
proposed  action. 

•  Exploring  additional  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect  and  cumulative 
effects  and  coimected  actions). 

The  following  issues  have  been 
identified:  Grizzly  bear  security  habitat, 
water  and  sediment  yield  and  fisheries 
habitat,  roadless  area  character,  soils, 
and  big  game  winter  range.  This  list  may 
be  changed  based  on  continuing  pubUc 
participation. 

The  Draft  EIS  is  expected  to  be  filed 
writh  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September,  1997.  At 
that  time  EPA  will  publish  a  notice  of 
availability  in  the  Federal  Register.  The 
comment  period  on  the  Draft  EIS  will 
close  45  days  from  the  date  the  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time.  While 
public  participation  in  this  analysis  is 
welcome  at  any  time,  comments 
received  within  45  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Final  EIS  is 
scheduled  to  be  completed  by 
December,  1997. 

The  Forest  Service  befieves,  at  this 
early  stage,  it  is  important  to  give 
reviewrers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviromnental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structiu«  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 


reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
enviroiunental  objections  that  could  be 
raised  at  the  draft  enviroiunental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  wrill  be 
available  for  public  inspection. 

To  be  most  helpful,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.0  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement. 

Dated:  May  28, 1997. 
Kent  Dimstan, 
District  Ranger. 

(FR  Doc.  97-14635  Filed  6-4-97;  8:45  am) 
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DEPARTMEffT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Currentiy  Approved 
Information  Collection 

AQENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  writh  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
aimounces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection,  the 
Supplemental  Qualifications  Statement 
that  expires  September  30, 1997. 
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DATES:  Comments  on  this  notice  must  be    Comments 
received  by  August  11, 1997  to  be 
assured  of  consideration. 


AOOmONAL  INFOflMATKJN  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator.  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW.,  Room  4117  South  Building, 
Washington,  DC  20250-2000,  (202j  720- 
4333. 
SUPPtEMENTARY  INFORMATION: 

Title:  Supplemental  Qualifications 
Statement. 

0MB  Number:  0535-0209. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  Under  Interagency 
Agreement  Number  DOA-1 ,  between 
the  Department  of  Agriculture  and 
Office  of  Personnel  Management,  the 
Administrative  and  Financial 
Management  Staff  examines,  rates,  and 
certifies  applicants  for  Agricultural 
Statistician  positions,  GS-1530  and 
Mathematical  Statistician  (Agricultural) 
GS-1529  positions  within  the  National 
Agricultural  Statistics  Service.  The 
Interagency  Agreement  was  made  under 
provisions  of  5  U.S.C.  Section  1104,  as 
amended  by  Pub.  L.  No.  104-52  (1995). 

Resumes,  curriculum  vitae,  and  the 
"Optional  Application  for  Federal 
Employment",  (OF-612)  are  general 
purpose  forms  used  to  evaluate 
appUcants  for  positions  in  the  Federal 
service.  While  these  forms  request 
specific  information  about  an  applicant, 
they  do  not  always  obtain  detailed 
references  to  those  knowledges,  skills 
and  abilities  (KSA's)  that  are  critical  to 
the  job.  The  Supplemental 
Qualifications  Statement  for  agricultural 
statistician  and  mathematical 
statistician  positions  (agricultural) 
allows  applicants  the  opportunity  to 

describe  their  achievements  or 

accomplishments  as  they  relate  to  the 

required  KSA's. 
Estimate  of  Burden:  Public  reporting 

burden  for  this  collection  of  information 

is  estimated  to  average  3  hours  per 

response. 
Respondents:  Individual  Job 

Applicants. 
Estimated  Number  of  Respondents: 

200. 
Estimated  Total  Annual  Burden  on 

Respondents:  600  hours. 
Copies  of  this  information  collection 

and  related  instructions  can  be  obtained 

without  charge  from  Larry  Gambrell,  the 

Agency  OMB  Clearance  Officer,  at  (202) 

720-5778. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 

Larry  Gambrell,  Agency  OMB 
Clearance  Officer.  U.S.  Department  of 

Agriculture,  1400  Independence  Ave. 

SW,  Room  4162  South  Building, 

Washington,  DC  20250-2000. 
All  responses  to  this  notice  will  be 

summarized  and  included  in  the  request 

for  OMB  approval.  All  comments  will 

also  become  a  matter  of  public  record. 
Signed  at  Washington,  D.C.,  April  29, 1997. 

Donald  M.  Bay, 

/Administrator,  National  Agricultural 

Statistics  Service. 

(PR  Doc.  97-14727  Filed  6-4-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Palmers  Crossing  and  Irene  Chapel 
Resource  Conservation  and 
Development  Flood  Control  Plan 
Forrest  County,  MS 

agency:  Natural  Resources 
Conservation  Service.  Agriculture. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Palmers  Crossing  and  Irene  Chapel 
Resource  Conservation  and 
Development  (RC&D)  Flood  Control 
Plan.  Forrest  County,  Mississippi. 


FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 
Building.  100  West  Capitol  Street. 
Jackson,  Mississippi  39269.  telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Homer  L.  Wilkes,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  an  RC&D  flood 
control  plan  for  the  purpose  of  reducing 
flood  damages  to  residences  and 
businesses  belonging  to  disadvantaged 
residents  in  the  flood  plains  of  the 
Palmers  Crossing  and  Irene  Chapel 
communities.  The  planned  works  of 
improvement  consist  of  chaimel 
modification  on  3.05  miles  of  manmade 
and/or  previously  modified  channel. 

The  notice  of  a  finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes. 

No  administrative  action  on 
implementation  of  the  proposal  wall  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

(FR  Doc.  97-14699  Filed  6-4-97;  8:45  am] 
BILUNO  COOE  3410-16-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  June  10,  1997;  9:30  a.m. 
PLACE:  Cohen  Building.  Room  3321,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
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to  U.S.  Govemment-fimded  nonmilitary 
international  broadcasting.  They  will 
address  internal  procedural,  budgetary, 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c){9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
issues  of  the  BBG  or  the  International 
Broadcasting  Bureau.  (5  U.S.C.  552b.(c) 
(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  June  2, 1997. 
David  W.  Burke, 
Chairman. 

(FR  Doc.  97-14772  Filed  6-2-97;  4:14  pm] 
BILUNG  CODE  <230-01-M 
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DEPAF.TMENT  OF  COMMERCE 
Export  Administration 

KariCcrcii-'cj   Decision  and  Order 

In  the  Matter  of:  Karl  Cording,  with 
Addresses  at  Anzstrasse  8,  Windhoek, 
Namibia.  A.  Rosenthal  (PTY)  Ltd.,  P.O.  Box 
97,  292  Independence  Avenue,  Windhoek, 
Namibia.  A.  Rosenthal  (PTY)  Ltd..  P.O.  Box 
3721, 13  Loop  Street,  Cape  Town,  South 
Africa,  and  A.  Rosenthal  (PTY)  Ltd.,  P.O.  Box 
44198,  65  7th  Street,  Denmyr  Building,  2104 
Linden,  South  Africa,  Respondent. 

Decision  and  Order 

On  November  27. 1995.  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA"),  issued  a  charging  letter 
initiating  an  administrative  proceeding 
against  Karl  Cording.  The  charging  letter 
alleged  that  Cording  committed  seven 
violations  of  the  Export  Administration 
Regulations  (61  FR  12734-13041,  March 
25, 1996,  to  be  codified  at  15  CFR  parts 
730-774)  (hereinafter  the 
" Regulations "),i  issued  pursuant  to  the 


'  The  violations  at  issue  occurred  between  mid- 
1990  and  early  1992.  The  Regulations  governing 
those  violations  are  found  in  the  1990.  1991,  and 
1992  versions  of  the  Code  of  Federal  Regulations 
(15  CFR  parts  768-799  (1990.  1991.  and  1992))  and 
are  reterred  to  hereinafter  as  the  former  Regulations. 


Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991  &  Supp.  1997))  (hereinafter  the 
"Act").2 

Specifically,  the  charging  letter 
alleged  that,  between  mid-1990  and 
early  1992,  Cording  conspired  with 
)ame$  L.  Stephens,  president  and  co- 
owner  of  Weisser's  Sprarting  Goods, 
National  Qty,  California,  and  Ian  Ace. 
manager  of  A.  Rosenthal.  Cape  Town. 
South  Africa,  to  export  and,  on  two 
separate  occasions,  actually  exported 
U.S.-origin  shotguns,  with  barrel  lengths 
18  inches  and  over,  to  Namibia  and 
South  Africa,  without  applying  for  and 
obtaining  from  the  Department  the 
validated  export  licenses  Cording  knew 
or  had  reason  to  know  were  required 
linder  the  Act  and  Regulations.  In 
addition,  BXA  alleged  that,  in 
furtherance  of  the  conspiracy,  and  in 
connection  with  each  of  those  exports. 
Cording  made  false  or  misleading 
representations  of  material  fact  to  a  U.S. 
Government  agency  in  connection  with 
the  preparation,  submission,  or  use  of 
export  control  docimients.  BXA  alleged 
that,  in  so  doing.  Cording  committed 
one  violation  of  section  787.3(b),  two 
violations  of  section  787.4(a),  two 
violations  of  section  787.5(a).  and  two 
violations  of  section  787.6  of  the  former 
Regulations.-  for  a  total  of  seven 
violations  of  the  former  Regulations. 

The  charging  letter  was  served  on 
Cording  during  December  1995.  Cording 
failed  to  answer  the  charging  letter. 
Thus,  on  April  18, 1997,  piu^uant  to 
section  766.7  of  the  Regulations.  BXA 
moved  that  the  Administrative  Law 
Judge  find  the  facts  to  be  as  alleged  in 
the  charging  letter  and  render  a 
Recommended  Decision  and  Order. 

Following  BXA's  motion,  on  May  1. 
1997.  Chief  Administrative  Law  Judge 
Joseph  A.  Ingolio  issued  a 
Recommended  Decision  tad  Order  in 
which  he  found  the  facts  to  be  as  alleged 
in  the  charging  letter,  and  concluded 
that  those  facts  constituted  violations  of 
the  Act  and  Regulations,  as  BXA 
alleged.  The  Administrative  Law  Judge 
also  concurred  with  BXA's 
recommendation  that  the  appropriate 
penalty  to  be  imposed  for  those 
violations  is  a  denial,  for  a  period  of  20 


Since  that  time,  the  Regulations  have  been 
reorganized  and  restructed:  the  restructured 
Regulations,  to  be  codified  al  15  CFR  Parts730-774. 
establish  the  procedures  that  apply  to  the  matters 
set  forth  in  this  Decision  and  CJrder. 

'The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (3  CFR.  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15, 1995 
(3  CFR,  1995  Comp.  501  (1996))  and  August  14, 
1996  (61  FR  42527.  August  15.  1996),  continued  the 
Regulations  in  effect  under  International  EmergeiKy 
Economic  Powers  Act  (currently  codified  at  50 
U.S.CA  1701-1706  (1991  k  Supp.  1997)). 


years,  of  all  of  Cording's  export 
privileges.  As  provided  by  section 
766.22(a)  of  the  Regulations,  the 
Recommended  Decision  and  Order  has 
been  referred  to  me  for  final  action. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  findings  of  fact  and 
conclusions  of  law  in  the  Recommended 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

Accordingly,  it  is  therefore  Ordered, 
First,  that  for  a  period  of  20  years  from 
the  date  of  this  Order,  Karl  Cording, 
with  an  address  at  Anzstrasse  8, 
Windhoek,  Namibia;  with  an  address  c/ 
o  A.  Rosenthal  (PTY)  Ltd.,  P.O.  Box  97. 
292  Independence  Avenue.  Windhoek. 
Namibia;  with  an  address 
c/o  A.  Rosenthal  (PTY)  Ltd..  P.O.  Box 
3721. 13  Loop  Street.  Cape  Town.  South 
Afirica;  and  with  an  address 
c/o  A.  Rosenthal  (PTY)  Ltd..  P.O.  Box 
44198.  65  7th  Street,  Denmyr  Building, 
2104  Linden.  South  Africa,  may  not, 
directly  or  indirectly,  participate  in  any 
way  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  an 
"item")  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  Ucense,  License  Exception,  or 
export  control  dociunent; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selUng,  dehvering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations: 
or 

C.  Benefiting  in  any  way  bom  any 
transaction  involving  any  item  exported 
or  to  be  exported  fit)m  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person,  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  faciUtates  the 
acquisition  or  attempted  acquisition  by 
a  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  a  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 
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C.  I  axe  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States: 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  a  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  a  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph. 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that  after  notice  and 
opportunity^or  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  a  copy  of  this  Order  shall 
be  served  on  Cording  and  BXA,  and 
shall  be  published  in  the  Federal 
Register. 

This  Decision  and  Order,  which 
constitutes  final  agency  action  in  this 
matter,  is  effective  immediately. 

Dated;  May  29, 1997. 
William  A.  Reinscfa, 

Under  Secretary  for  Export  Administration. 
|FR  Doc.  97-14636  Filed  6-4-97.  8:45  am] 
MLUNQ  COOC  MIO-OT-M 

DEPARTMENT  OF  COMMERCE 

Export  Administration 

Pan  Asia  Exim  Enterprises  PTE 
Limited;  Decision  and  Order 

In  the  Matter  of:  Pan  Asia  Exim  Enterprises 
PTE  Limited.  108  Tagore  Lane.  Singapore 
2678,  Respondent. 


On  March  5. 1996.  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (hereinafter 
"BXA").  issued  a  charging  letter 
initiating  an  administrative  proceeding 
against  Pan  Asia  Exim  Enterprises  PTE 
Limited  (hereinafter  "Pan  Asia").  The 
charging  letter  alleged  that  Pan  Asia 
committed  one  violation  of  the  Export 
Administration  Regulations  (61  FR 
12734-13041.  March  25.  1996.  to  be 
codified  at  15  CFR  parts  730-774) 
(hereinafter  the  "Regulations"). » issued 
pursuant  to  the  Export  Administration 
Act  of  1979.  as  amended  (50  U.S.C.A. 
app.  2401-2420  (1991  &  Supp.  1997)) 
(hereinafter  the  "Act").^ 

Specifically,  the  charging  letter 
alleged  that,  on  or  about  April  22. 1993. 
Pan  Asia  reexported  U.S. -origin  spare 
parts  for  small  4HP  to  12HP  engines 
from  Singapore  to  Vietnam  without 
obtaining  from  BXA  the  reexport 
authorization  required  by  section 
774.1(a)  of  the  former  Regulations.  BXA 
alleged  that,  by  reexporting 
commodities  to  any  person  or 
destination  in  violation  of  or  contrary  to 
the  terms  of  the  Act.  or  any  regulation, 
order,  or  Ucense  issued  thereunder.  Pan 
Asia  committed  one  violation  of  Section 

787.6  of  the  former  Regulations. 
The  charging  letter  was  served  on  Pan 

Asia  on  March  15,  1996.  Pan  Asia  failed 
to  answer  the  charging  letter  within  30 
days  of  service  of  the  charging  letter,  as 
required  by  section  788.7  of  the  former 
Regulations.  Thus,  pursuant  to  section 

766.7  of  the  Regulations.  BXA  moved 
that  the  Administrative  Law  Judge 
(hereinafter  the  "ALJ")  find  the  facts  to 
be  as  alleged  in  the  charging  letter  and 
render  a  Recommended  Decision  and 
Order. 

Following  BXA's  motion,  the  ALJ 
issued  a  Recommended  Decision  and 
Order  in  which»he  found  the  facts  to  be 
as  alleged  in  the  charging  letter,  and 
concluded  that  those  facts  constitute  a 
violation  of  the  former  Regulations  by 
Pan  Asia,  as  BXA  alleged.  The  ALJ  also 
agreed  with  BXA's  recommendation  that 


'  The  violation  at  issue  occurred  in  1993.  The 
Regulations  governing  the  violation  are  found  in  the 
1993  version  of  the  Code  of  Federal  Regulations  (IS 
CFR  parts  768-799  (1993))  and  are  referred  to 
hereinafter  as  the  former  Regulations.  Since  that 
time,  the  Regulations  have  been  reorganized  and 
restructured:  the  restructured  Regulations,  to  be 
codified  at  15  CFR  parts  730-774.  establish  the 
procedures  that  apply  to  the  matters  set  forth  in  this 
decision  and  order. 

'The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (3  CFR.  1994  Comp.  917  (1995)), 
extended  by  Presidential  Notices  of  August  15, 1995 
(3  CFR.  1995  Comp.  501  (1996))  and  August  14. 
1996  (61  FR  42527.  August  15. 1996).  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.CA. 
$§  1701-1706  (1996  &  Supp.  1997)). 


the  appropriate  penalty  to  be  imposed 
for  that  violation  is  a  denial,  for  a  period 
of  two  years,  of  all  of  Pan  Asia's  export 
privileges.  As  provided  by  section 
766.22  of  the  Regulations,  the 
Recommended  Decision  and  Order  has 
been  referred  to  me  for  final  action. 
Based  on  my  review  of  the  entire 
record.  1  affirm  the  findings  of  fact  and 
conclusions  of  law  in  the  Recommended 
Decision  and  Order  of  the  ALJ. 
Accordingly,  it  is  therefore  Ordered, 
First.  That,  for  a  period  of  two  years 
bom  the  date  of  this  Order,  Pan  Asia 
Exim  Enterprises  PTE  Limited,  108 
Tagore  Lane,  Singapore  2678.  and  all  its 
successors,  assignees,  officers, 
representatives,  agents  and  employees, 
whenever  acting  within  the  scope  of 
their  employment  with  Pan  Asia,  may 
not.  directly  or  indirectly,  participate  in 
any  way  in  any  transaction  involving 
any  commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for.  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations, 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  That  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
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has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
perscMi,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  parson  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testily. 

Third,  that,  after  notice  and 
opportunity  for  comment  as  provided  in 
section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiliation,  ownership,  control 
or  position  of  responsibility  in  the 
conduct  of  trade  or  related  services  may 
also  be  made  subject  to  the  provisions 
of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  this  order  shall  be  served 
on  Pan  Asia  and  on  BXA.  and  shall  be 
pubUshed  in  the  Federal  Re-et'.t*'?. 

This  Order,  which  cuusUiuies  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Dated:  May  29.  1997. 
Willuun  A.  Reinach, 

Under  Secretary  for  Export  Administration . 
(PR  Dcx;.  97-14648  Filed  6-4-97;  8:45  am) 
MLtMO  CODE  3610-OT-M 


Def-'ARtMEN"'  Of  COMMtRCl 

Bufjau  of  EKpcr'.  iaministraiion 

President  s  Expcm  CouncH 
Subcommittee  on  Export 
Adrninistration  Hc'k^  c*  Partially 

CiOjjeci  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 
June  30,  1997,  9:00  a.m.,  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  4832, 14th 


Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  poUcies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  pubUc. 

3.  Update  on  Administration  export 

control  initiatives. 

4.  Ta«V  Fnrre  reports. 

Closer  Ness  ion 

5.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12958,  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  pubUc  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27,  1995,  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facihty,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
information,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  June  7,  1997. 
Steven  C  Goldman, 

Acting  Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  97-14744  Filed  5-4-97;  8:45  am] 
BILLMG  CODE  3S10-OT-H 


COMMODITY   ■• 
COMMISSION 

Sunshini^ 


UH£c 


^A01NG 


Meet'og 


AGENCY  HOtDiN.     -t  MttTING: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  2:00  p.m.,  Monday,  June 
30. 1997. 

PLACB:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

[FR  Doc.  97-14789  Filed  6-3-«7;  10:17  am] 

BNJJNQ  COOE  e361-01-M 

COMMODmr  FUTURES  TRADING 

COMMiSS*'"'N 

Sunshine  Ac   M«i*'tng 

AGENCY  HOLDING  THE  MEETMG: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday,  June 

23,  1997. 

PUkCE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONixDcrtEO: 

Adjudicatory  Matters. 

CONTACT  PERSON  POP  MjBr  -iCORilATION: 

Jean  A.  Webb,  20.     • 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-14790  Filed  6-i-«7;  10:17  am] 

BHUNQ  CODE  OSI-At^ 


':OMMOD'""'  -in'tof'-  *^-ADING 
uOMMsSSiO'- 

Sunshine  Ac    Me«?tir,c. 

AGENCY  HOLCil^  THi.  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2KX)  p.m.,  Monday,  June 

16, 1997. 

PIJkCE:  1155  21st  St..  NW..  Washington, 

DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  OONSBEREO: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

jMn  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-14791  Filed  6-3-97;  10:17  am] 

BILUNO  COM  OSI-Ot-M 

COMMODmr  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday,  June 

9,1997. 

PtJ^CE:  1155  21st  St.,  NW.,  Washington, 

DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Dcx:.  97-14792  Filed  &-3-97;  10:17  am| 

BILUNO  COOC  S3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  hiformation  Collection  in 
Support  of  the  DoD  Acquisition  Process 
(SoUcitation  Phase).  OMB  Number 
0704-0187. 

Type  of  Request:  Revision. 

Number  of  Respondents:  250.121. 

Responses  Per  Respondent: 
Approximately  11. 

Annual  Responses:  2,808,197. 

Average  Burden  Per  Response:  15.51 
hours. 

Annual  Burden  Hours:  43.544.644. 

Needs  and  Uses:  The  information 
collection  requirement  pertains  to 
information,  not  separately  covered  by 
another  Office  of  Management  and 
Budget  clearance,  that  an  offeror  must 
submit  to  DoD  in  response  to  a  request 
for  proposals  or  invitation  for  bids.  This 
information  is  used  by  DoD  to  (1) 
evaluate  offers.  (2)  determine  which 
offeror  should  be  selected  for  contract 
award,  and  (3)  determine  whether  the 
offered  price  is  reasonable.  This 
information  is  also  used  to  determine 
whether  the  Government  should  furnish 
precious  metals  as  Government- 
furnished  material;  to  determine 
whether  to  accept  alternative 
preservation,  packaging,  or  packing;  to 
determine  whether  to  trade  in  existing 
personal  property  towards  the  purchase 
of  new  items:  to  verify  compliance  with 
requirements  for  labeling  of  hazardous 
material;  to  evaluate  requests  for  price 
adjustment  on  stevedoring  contracts; 
and  to  monitor  compliance  with  the 
U.S.-flag  vessel  shipping  requirements. 
In  general,  this  information  collection 
requirement  implements  the  laws 
relating  to  federal  procurement,  as 
found  in  Chapters  137-148  of  Title  10 
of  the  United  States  Code.  Specifically. 


it  implements  10  U.S.C.  2304.  10  U.S.C. 
2306a.  10  U.S.C.  2326.  10  U.S.C.  2327. 
10  U.S.C.  2452  note.  10  U.S.C.  2631,  40 
U.S.C.  481(c),  50  U.S.C.  App  2405(j), 
and  Section  222  of  PubUc  Law  100-180. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  histitutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  May  29.  1997. 
Patricia  L.  Toppings, 
Alternative  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense . 
IFR  Doc.  97-14658  Filed  &-4-97;  8:45  am] 
BILUfM  CODE  5000  0<  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Committee  on 
High  Performance  Computing  and 
Communications,  Information 
Technology,  and  the  Next  Generation 
internet;  Notice  of  IMeeting 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
second  meeting  of  the  Advisory 
Committee  on  High  Performance 
Computing  and  Communications, 
Information  Technology,  and  the  Next 
Generation  Internet,  and  describes  the 
functions  of  the  Committee.  The 
meeting  will  be  open  to  the  public. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act, 
(Pub.  L.  92-463). 

DATES:  June  24-25.  1997. 
addresses:  NSF  Board  Room  (Room 
1235)  on  June  24-25.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arhngton,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  High 
Performance  Computing  and 
Communications,  Information 
Technology,  and  the  Next  Generation 
Internet,  established  on  February  11, 
1997,  by  Executive  Order  13035,  held  its 
first  meeting  on  February  27-28, 1997. 


The  purpose  of  the  Committee  is  to 
provide  the  National  Science  and 
Technology  Council,  through  the 
Director  of  the  Office  of  Science  and 
Technology  Policy,  with  advice  and 
information  on  high  performance 
computing  and  communications, 
information  technology,  and  the  Next 
Generation  Internet.  The  Committee 
members  are  a  well-balanced  group  of 
distinguished  individuals  appointed  by 
the  President  from  various  non-Federal 
sectors. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 

Advisory  Committee  will  meet  in  open 
session  from  approximately  8:30  a.m.  to 
noon  and  1:00  p.m.  to  5:00  p.m.  on  June 
24-25, 1997.  This  meeting  will  address 
networking  R&D  directions,  high  end 
computing  strategies,  and  formulating 
charges  to  the  Subcommittees.  In 
addition,  an  initial  Subcommittee  report 
on  the  Next  Generation  Internet  will  be 
made  and  discussed.  Time  will  also  be 
allocated  during  the  meeting  for  public 
comments  by  individuals  and 
organizations. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  National  Coordination  Office  for 
Computing,  Information,  and 
Communications  has  a  web  site  at: 
http://www.hpcc.gov,  and  can  be 
reached  on  (703)  306-4722.  Public 
seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

Dated:  May  28, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-14659  Filed  6-4-97;  8:45  ami 

BILUNO  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force  HQ  USAF 
Scientific  Advisory  Board  IMeeting 

The  C2  Vision/Investment  Strategy 
Panel  Meeting  in  support  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  in  Dayton,  OH  on  July  1,  1997, 
from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  a  review  of  Rome  Labs  C2  Vision/ 
Investment  Strategy. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 
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For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Bariwra  A.  CaimichMl, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-14708  Filed  6-4-97;  8:45  am) 
BILUNQ  CODE  W1(H)1-P 

DEPaRTMEN't  jF  Dfci-fcNSL 


.■>ep*rtmen! 


Ha-' 


Naval  Researc'"  -dv  sorj  Commiuee, 
Cfos^l  Meetmg 

suMiKiAPT .  Piirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  CVX  Flexibility 
will  meet  on  June  4-6,  1997.  The 
meeting  will  be  held  at  the  Office  of 
Naval  Research,  800  North  Quincy 
Street,  Arlington,  Virginia.  The  meeting 
will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.  on  June  4; 
commence  at  8:30  a.m.  and  terminate  at 
5:00  p.m.  on  June  5;  and  commence  at 
8:30  a.m.  and  terminate  at  12:30  p.m.  on 
June  6, 1997.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
identify  for  the  Department  of  the  Navy 
the  science  and  technology 
opportunities  that  have  the  potential  for 
major  impact  on  operational  flexibihty 
over  the  lifetime  of  new  Navy  ship 
classes  now  under  consideration.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  requirements 
and  concepts  for  CVX  roles,  missions, 
capabilities  and  configurations; 
potential  technical  limitations  to  CVX 
operational  flexibility  over  the  Ufetime 
of  the  class;  specific  science  and 
technology  initiatives,  such  as 
integrated  electric  power  and  electric 
drive,  to  address  such  limitations;  and 
the  applicability  of  such  initiatives  to 
other  ciurent  and  new  Navy  ship 
classes.  These  briefings  and 
demonstrations  will  contain  classified 
and  proprietary  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 

Accordingly,  the  Under  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 


with  matters  hsted  in  section  552b(c)  (1) 
and  (4)  of  title  5,  United  States  Code. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ehane  Mason-Muir,  Office  of  Naval 
Research,  Naval  Research  Advisory 
Committee,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660,  telephone 
number:  (703)  696-6769. 

Dated:  May  23, 1997. 
D£.  Koenig,  Jr., 

LCDR.  JAGC.  USN,  Federal  Register  Uaison 

Officer. 

IFR  Doc.  97-14637  Filed  6-4-97;  8:45  am) 

BILUNO  CODE  W10-FF-P 


De-AP"''MEN' 


-jP  to 


DEPARTMENT  OF  .  ASOq 

0^'ce  o'  Schooi  "^  o  Wr^-K 
Oppciunfties  Aavisory  Councillor 
Sc^oof-To-Wo*-*:  Oppor-ur-,ities;  Notice 

Ot  Ooen  Meetings 

SiiMMAPv:  The  Advisory  Council  for 
School-to-Work  Opportunities  was 
estabUshed  by  the  Departments  of 
Education  and  Labor  to  advise  the 
Departments  on  implementation  of  the 
School-to-Work  Opportiuiities  Act.  The 
Council  assesses  the  progress  of  School- 
to-Work  Opportunities  systems 
development  and  program 
implementation;  makes 
recommendations  regarding  progress 
and  implementation  of  the  School-to- 
Work  initiative;  advises  on  the 
effectiveness  of  the  new  Federal  role  in 
providing  venture  capital  to  States  and 
locaUties  to  develop  School-to-Work 
systems:  and  acts  as  an  advocate  for 
implementing  the  School-to-Work 
fi^mework  on  behalf  of  their 
stakeholders. 

Time  and  Place:  The  Advisory 
Council  for  School-to-Work 
Opportunities  will  have  an  open 
meeting  on  Wednesday,  June  18, 1997 
from  8:30  a.m.-10:00  a.m.,  11:45  a.m.- 
12:30  p.m.  and  from  3:30  p.m.-4:30  p.m. 
at  the  Academy  for  Educational 
Development  Conference  Center,  1875 
Connecticut  Avenue,  NW  Washington, 
DC  20009. 

Agenda:  The  agenda  for  the  meeting 
from  8:30  a.m.  to  10:00  a.m.  will  include 
opening  remarks  and  an  update  of 
School-to-Work  implementation.  The 
Coimcil  will  then  meet  in  breakout 
sessions  and  from  11:45  a.m.  to  12:30 
p.m.  will  report  out  to  the  entire 
Council.  During  the  afternoon,  the 
Council's  five  subcommittees  will  meet 
for  strategy  sessions  around  key  STW 
issues.  The  agenda  from  3:30  p.m.  to 
4:30  p.m.  will  include  reports  from  the 
various  subcommittees,  a  summary  of 


the  day's  meeting  and  a  discussion  of 
future  actions. 

Public  Participation:  The  meeting 
Wednesday,  June  18,  from  8:30  a.m.- 
10:00  a.m.,  11:45  a.m.-12:30  p.m.  and 
3:30  p.m.  to  4:30  p.m.  will  be  open  to 
the  pubUc.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities  in 
need  of  special  accommodations  should 
contact  the  Designated  Federal  Official 
(DFO),  listed  below,  at  least  7  days  prior 
to  the  meeting. 

For  Additional  Information  Contact: 
JD  Hoye,  Designated  Federal  Official 
(DFO)),  Advisory  Coimcil  for  School-to- 
Work  Opportunities,  Office  of  School- 
to-Work  Opportunities,  400  Virginia 
Avenue,  S.W.,  Ro<Hn  210.  Washington, 
ex:  (202)  401-6222.  (This  is  not  a  toll 
free  number.) 

Signed  at  Washington,  D.C.  this  30th  day 
of  May,  1997. 
Raymond  J.  Uhalde, 

Acting  Assistant  Secretary,  Employment  and 
Training  Admlhistration,  U.S.  Department  of 
Labor. 

Patricia  W.  McNeil, 

Assistant  Secretary  for  Vocational  and  Adult 
Education,  U.S.  Department  of  Education. 
[FR  Doc.  37-14655  Filed  6-4-97;  8:45  am] 
BILLINO  COW  4610-aO-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Grant  Exclusive 
Patent  Licenses  to  Remote  Tools,  Inc. 

agency:  Department  of  Energy,  Office  of 
the  General  Counsel. 
ACTION:  Notice  of  intent  to  grant 
exclusive  patent  Ucenses. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Remote  Tools,  Inc.,  of 
New  Ellenton,  South  Carolina,  exclusive 
Ucenses  to  practice  the  inventions 
described  in  U.S.  Patent  No.  5,398,560, 
entitled  "Apparatus  for  Inspecting 
Piping"  and  U.S.  Patent  No.  5.433,236, 
entitled  "Apparatus  for  Moving  a  Pipe 
Inspection  Probe  through  Piping."  The 
inventions  are  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  Usted  below 
no  later  than  August  4,  1997. 
ADDRESSES:  Office  of  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
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Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone: 
(202) 586-4792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  licenses  in 
Department-owned  inventions,  where  a 
determination  can  be  made,  among 
.  other  things,  that  the  desired  practical 
application  of  an  invention  has  not  been 
achieved,  or  is  not  likely  expeditiously 
to  be  achieved,  under  a  nonexclusive 
license.  The  statute  and  implementing 
regulations  (37  CFR  part  404)  require 
that  the  necessary  determinations  be 
made  after  public  notice  and 
opportunity  for  filing  written  objections. 

Remote  Tools.  Inc..  of  New  EUenton. 
South  Carolina,  has  applied  for 
exclusive  licenses  to  practice  the 
inventions  embodied  in  U.S.  Patent  No. 
5,398,560,  entitled  "Apparatus  for 
Inspecting  Piping"  and  U.S.  Patent  No. 
5.433,236,  entitled  "Apparatus  for 
Moving  a  Pipe  Inspection  Probe  through 
Piping,"  and  has  plans  for 
commercialization  of  the  inventions. 

Any  exclusive  license  will  be  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  other  terms 
and  conditions  to  be  negotiated.  DOE 
intends  to  grant  the  request,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  §  209(c),  unless,  within  60  days 
of  this  notice,  the  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  Department  of 
Energy,  Washington,  D.C.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents. 

(i)  A  statement  fi-om  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license  or 
licenses;  or 

(ii)  An  appUcaUon  for  a  nonexclusive 
license  to  either  or  both  inventions,  in 
which  apphcant  states  that  he  has 
already  brought  either  or  both 
inventions  to  practical  application  or  is 
likely  to  bring  either  or  both  inventions 
to  practical  application  expeditiously. 

The  Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  grant  the  request  if,  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made  that 
such  licensing  is  in  the  public  interest. 

Issued  in  Washington.  D.Q.  on  May  29, 
1997 

Eric  J.  Fygi. 

Acting  General  Counsel 

IFR  Doc.  97-14709  Filed  &-4-97;  8:45  am) 

BILLMG  COOC  MSO-01-^ 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  proposed 
revisions  to  the  Forms  EIA-23,  EIA- 
23P.  and  EIA-64A.  "Oil  and  Gas 
Reserves  Surveys." 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  7,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Mr.  Paul 
Chapman,  Energy  Information 
Administration,  (EI-443),  Dallas  Field 
Office,  1999  Bryan  Street,  Room  1110, 
Dallas,  Texas  75201-6801,  telephone 
(214)  720-6195,  e-mail 
(pchapman@eia.doe.gov),  and  FAX 
(214) 720-6155. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Chapman  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Conunents 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91). 
the  Energy  Information  Administration 
(EIA)  is  obhgedto  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program.  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  EIA,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to:  prepare  data  requests 
in  the  desired  format,  minimize 
reporting  burden,  develop  clearly 
understandable  reporting  forms,  and 
assess  the  impact  of  collection 
requirements  on  respondents.  Also,  EIA 
will  later  seek  approval  by  the  Office  of 
Management  and  Budget  (0MB)  for  the 
collections  under  Section  3507(h)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13,  Title  44.  U.S.C.  Chapter 
35). 

Operators  of  crude  oil  and  natural  gas 
wells  are  the  target  respondents  of  the 
Forms  EIA-23  and  EIA-23P,  while 
operators  of  natural  gas  plants  are  the 
target  respondents  of  the  Form  EIA- 
64A.  The  amounts  of  crude  oil, 
associated-dissolved  and  nonassociated 
natural  gas,  and  lease  condensate 
production  and  reserves  by  field  are 
requested  annually  of  large  and 
intermediate  size  producers  on  Form 
EIA— 23.  Small  operators  are  required  to 
submit  Form  ELA-23  which  is  less 
detailed  information  and  most  are  not 
asked  to  report  each  year.  A  selected 
sample  of  small  operators  provides 
information  on  production  and  reserves 
of  crude  oil,  natural  gas  and  lease 
condensate  at  a  State  level  on  the  Form 
EIA-23. 

Form  EIA-23P  is  a  postcard  form  used 
to  collect  information  on  possible  oil 
and  gas  well  operators  that  may  be 
included  in  future  EIA-23  surveys. 
Form  EIA-64A  collects  information  on 
the  amount  of  natural  gas  processed, 
natural  gas  liquids  produced,  the 
resultant  shrinkage  of  the  natural  gas, 
and  the  amount  of  natural  gas  used  in 
processing  from  natural  gas  plant 
operators. 

In  accordance  with  Section  657  of 
Public  Law  95-91,  estimates  of  United 
States  oil  and  gas  reserves  are  to  be 
reported  aimually.  These  estimates  are 
essential  to  the  development, 
implementation,  and  evaluation  of 
energy  policy  and  legislation.  Data  will 
be  published  in  the  annual  U.S.  Crude 
Oil,  Natural  Gas,  and  Natural  Gas 
Liquids  Reserves,  and  incorporated  in  a 
number  of  other  publications  and 
analyses.  Secondary  publications  which 
use  the  data  include  the  Annual  Energy 
Review,  Annual  Energy  Outlook, 
Petroleum  Supply  Aimual,  and  Natural 
Gas  Annual.  ' 
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n.  Current  Actions 

This  notice  is  for  a  proposed  three- 
year  extension  through  December  31, 
2000,  of  the  Forms  ELA-23,  "Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves,"  EIA-23P,  "Oil  and  Gas  Well 
Operator  List  Update  Report,"  and  EIA- 
64A,  "Annual  Report  of  the  Origin  of 
Natural  Gas  Liquids  Production."  Both 
Forms  EIA-23F  and  EIA-64A  vrill  be 
extended  without  modification.  For 
operators  reporting  on  Form  EIA-23,  the 
definitions  of  proved  reserves  used  for 
reporting  will  be  modified  to  conform  to 
the  new  "Society  of  Petroleum 
Engineers"  (SPE)  and  "World  Petroleum 
Congress"  (WPC)  definitions  for  proved 
reserves.  These  proposed  modifications 
reflect  the  recent  adoption  by  the  SPE 
and  the  WPC  of  new  definitions  for 
proved  reserves.  The  EIA  strongly 
supported  the  adoption  of  the  new 
definitions  and  feels  that  their  adoption 
will  allow  the  use  of  new  estimation 
techniques.  The  new  definitions  are  also 
expected  to  lead  to  improvements  in  the 
interpretation  of  U.S.  proved  reserves 
and  their  reliability. 

In  addition,  respondents  will  be 
required  to  report  the  average  price  used 
in  the  estimates  of  proved  reserves  and 
production.  Because  knowledge  of  the 
oil  and  gas  prices  at  the  field  level  is 
essential  to  successful  profitable 
operations,  it  is  assumed  that  field  level 
price  data  are  readily  available  to  large 
and  intermediate  size  operators.  EIA  is 
interested  in  whether  small  operators 
can  report  price  information  at  the  State 
level.  In  conjunction  with  requesting  the 
price  reporting,  the  average  annual 
survey  size  will  be  reduced  by  42 
percent  by  surveying  small  operators 
less  fiequently. 

' !  I   Kt-*] upst  for  Cominents 

Prus}jet;uve  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidehnes  are  provided  to 
assist  in  the  preparation  of  responses. 
Please  indicate  to  which  form(s)  your 
comments  apply. 

Geneml  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utihty.  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reUabihty,  timeliness,  and  the  agency's 
abiUty  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utihty,  and  clarity  of  the 
infonnation  to  be  collected? 


As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 

C.  Pubhc  reporting  burden  for  these 
collections  is  estimated  to  average:  for 
Form  EIA-23,  8  hours  for  small 
operators,  62  hoiu^  for  intermediate 
operators,  and  333  hours  for  large 
operators;  15  minutes  for  operators 
reporting  on  Form  EIA-23P;  and  6  hours 
for  natural  gas  plants  reporting  on  Form 
EIA-64A.  Burden  includes  the  total 
time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimates  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  infonnation  technology. 

D.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hoiu^  required  to 
complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annual  costs  of 
opyeration  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

D.  For  the  most  part,  information  is 
pubhshed  by  EIA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natiu^l  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  infonnation  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
EIA  pubhcation(s)  you  would  Uke  to  see 
such  infonnation. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  pubhc  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 


Issued  in  Washington.  DC.  May  30, 1997. 
Jay  H.  CaMelberry, 

Agency  Clearance  Officer.  Office  of  Statistical 
Standards  Energy  Infonnation 
Administration. 
[PR  Doc.  97-14712  FUed  6-4-«7;  8:45  am] 
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AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Agency  information 
dissemination  activities:  Proposed 
discontinuance  of  dissemination  by 
diskette. 

summary:  The  Energy  Information 
Administration  (EIA)  is  informing  the 
public  of  a  proposed  change  in  the 
methods  that  EIA  uses  to  disseminate 
data  files  and  modeling  programs  and  is 
soUciting  pubUc  comments  on  the 
proposal. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  7, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  hsted  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Sandra 
Wilkins,  National  Energy  Information 
Center,  EI-231,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  IX: 
20585,  telephone  (202)  586-1173.  e-mail 
swilkins@eia.doe.gov,  and  FAX  (202) 
586-0727. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Ms.  Wilkins  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

m.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibiUties 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (F^ib.  L.  No.  95-91), 
the  EIA  is  obUged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  forecasts  related  to  energy 
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resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  ElA,  as  part  of  its  continuing 
effort  to  provide  adequate  notice  when 
initiating,  substantially  modifying,  or 
terminating  significant  information 
products,  (required  by  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13)), 
is  issuing  this  notice  to  provide  the 
public  and  other  Federal  agencies  with 
an  opportunity  to  comment  on  the 
proposed  discontinuance  of  the 
dissemination  of  EIA's  data  files  £md 
modeling  programs  on  computer 
diskettes. 

n.  Current  Actions 

EIA  currently  disseminates  statistical 
data,  forecasts,  and  related  information 
using  various  methods  including 
printed  publications.  CD-ROM  (EIA's 
"Energy  InfoDisk"),  EIA's  Internet  site 
(www.eia.doe.gov),  an  electronic 
publishing  system  (EPUB).  an  electronic 
mail  subscription  service  ("Usterve"), 
computer  diskettes,  and.  for  gasoline 
and  diesel  fuel  price  data,  a  24-hour 
telephone  hotline.  EIA's  Internet  site 
has  experienced  significant  increases 
each  month  in  accessions  while  requests 
for  data  files  and  modeling  programs  on 
diskette  are  very  infrequent. 

Given  the  numerous  methods 
available  for  users  to  acquire  EIA's 
information  and  to  increase  the 
efficiency  of  EIA's  operations,  EIA  is 
proposing  to  discontinue  releasing  data 
files  and  modeling  programs  on 
computer  diskettes.  The  diskettes  have 
been  available  for  purchase  through  the 
Department  of  Energy's  Office  of 
Scientific  and  Technical  Information 
(OSTI). 

in.  Request  for  Comments 

EIA  stakeholders  and  other  interested 
parties  should  comment  on  the  action 
discussed  in  item  II. 

Statutory  Authority:  Section  3506  (d)(3)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L  No.  104-13). 

Issued  in  Washington,  D.C.  May  29, 1997, 
Jay  H.  CaaMlberry, 

Agency  Qeamnce  Officer.  Statistics  and 

Methods  Group.  Energy  Information 

Administration. 

[FR  Doc.  97-14710  Filed  6Ht-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 67-004] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

May  30.  1997. 

Take  notice  that  on  May  27, 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing  in  compliance  with  the 
Commission's  directives  in  its  "Order 
Accepting  Compliance  Filing  Subject  to 
Conditions  and  Granting  Clarification 
and  Rehearing  in  Part."  issued  May  16. 
1997.  Columbia  proposes  an  effective 
date  of  June  1,  1997  for  the  revised 
sheets. 

Columbia  states  that  the  revised 
sheets  reflect  changes  to  Coliunbia's 
tariff  directed  by  the  Commission  in  the 
compliance  order  as  more  fully  set  forth 
in  the  letter  transmitting  the  tariff  sheets 
to  the  Commission. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  of  its 
customers,  affected  state  regulatory 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's 
regulations.  All  such  protests  must  be 
made  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  such  protests  will  not 
serve  to  make  protestants  parties  to  this 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  97-14645  Filed  6-4-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docltet  No.  RP97-16&-005] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

May  30. 1997. 

Take  notice  that  on  May  27. 1997. 
Columbia  Gulf  Transmission  Company 


(Columbia  Gulf)  tendered  for  filing  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing  in  compliance  with  the 
Commission's  directives  in  its  "Order 
on  Rehearing  and  Second  Compliance 
Filing,"  issued  May  14. 1997.  Columbia 
Gulf  proposed  an  effective  date  of  June 
1, 1997  for  the  revised  sheets. 

Columbia  Gulf  states  that  the  revised 
sheets  reflect  changes  to  Columbia 
Gulfs  tariff  directed  by  the  Commission 
in  the  compliance  order  as  more  fully 
set  forth  in  the  letter  transmitting  the 
tariff  sheets  to  the  Commission. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  of  its 
customers,  affected  state  regulatory 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
made  as  provided  in  section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  such  protests  will  not 
serve  to  make  protestants  parties  to  this 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Lin%vood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-14644  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2261-00C] 

Constellation  Power  Source,  Inc.; 
Notice  of  Issuance  of  Order 

May  30.  1997. 

Constellation  Power  Soiux:e,  Inc. 
(CPS)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  CPS 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  CPS.  On 
May  15, 1997,  the  Commission  issued 
an  Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Based  Rates 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  May  15, 1997 
Order  granted  the  request  for  blanket 
approval  under  part  34,  subject  to  the 
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conditions  found  in  Ordering 
Paragraphs  (E).  (F),  and  (H): 

(EjWithin  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciuities  or 
assumptions  of  liabilities  by  CPS  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  CPS  is  hereby 
authorized  to  issue  securities  and 
assume  obhgations  and  liabiUties  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CPS, 
compatible  with  the  pubhc  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  CPS' 
issuances  of  securities  or  assumptions  of 
Uabilities*   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  16, 
1997.  Copies  of  the  full  text  of  the  Order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  NE,  Washington.  DC  20426. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  97-14693  Filed  6-5-97;  8:45  am] 
BH.UN6  C00€  e717-01-M 


-«3e-i!=  r^r-^-c;,  negulatory 

[Docket  No.  ER97-217e-000] 

E-^erq  s  Resources  Incorporated; 
Notice  oi  issuance  of  Order 

May  30.  1997. 

Ene(rgis  Resources  Incorporated 
(Energis)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Energis 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  UabiUties  by  Energis.  On 
May  15,  1997,  the  Commission  issued 
an  Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Based  Rates 


(Order),  in  the  above-docketed 
proceeding. 

The  Conunission's  May  15, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabihties  by  Energis 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  IX:  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)-above.  Energis  is  hereby 
authorized  pursuant  to  section  204  of 
the  FPA,  to  issue  securities  and  assume 
obligations  or  liabilities  as  guarantor, 
endorser,  siu^ty  or  otherwise  in  respect 
of  any  security  of  another  person;  ' 
provided  that  such  issue  or  assumption 
is  for  some  lawful  object  within  the 
corporate  purposes  of  Energis, 
compatible  with  the  pubfic  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  pubUc  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Energis'  issuances  of  securities  or 
assumptions  of  habihties  *  •  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  16, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Pubhc 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-14694  Filed  6-*-97;  8:45  am) 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  PR96-1 2-000] 

Montana  Power  Company;  Notice  of 
Informal  S«^r  e^^ent  Conference 

May  30, 1997. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Tuesday,  June  10, 1997,  at  10:00  a.m.  in 
a  room  to  be  designed  at  the  offices  of 


the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  staff.  For  additional 
information,  please  contact  Pamela 
Seeley  at  (202)  208-0528. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-14641  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-64fr-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

May  30, 1997. 

Take  notice  that  on  May  27, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  no.  CP97-546-000  an 
apphcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations  for 
permission  and  approval  to  abandon 
certain  underground  natural  gas  storage 
facilities,  all  as  more  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

National  Fuel  proposes  to  abandon 
five  wells,  and  five  segments  of  2-inch 
pipehne  totaling  685  feet.  The  wells  will 
be  plugged,  102  feet  of  the  pipehne  will 
be  removed,  and  the  remaining  pipeUne 
will  be  abandoned  in-place.The 
facilities  to  be  abandoned  are  part  of 
National  Fuel's  Belmouth  Storage  Field 
in  Elk  County,  Pennsylvania.  National 
Fuel  states  that  it  is  abandoning  the 
wells  because  their  poor  deliverabihty 
and  injection  performance  does  not 
justify  the  expense  of  reconditioning  the 
wells,  which  is  necessary  due  to 
deterioration  of  the  well  casings,  to  keep 
them  in  operation  as  storage  wells. 
National  Fuel  also  states  that  the 
pipeline  segments  to  be  abandoned  are 
attached  to  the  wells  and  will  not  serve 
any  purpose  after  the  wells  are  plugged. 
National  Fuel  further  states  that 
abandonment  of  the  wells  will  not 
decrease  field  performance. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  Jime  20, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission  at  888  First 
Street.  NE..  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


:ii)H'>n 


^•vipra'  FfM^i^to-  /  Vol.  62,  No.  108  /  Thursday,  June  5.  1997  /  Notices 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  apporpriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  bearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  bearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-14640  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  CP97-640-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

May  30,  1997. 

Take  notice  that  on  May  21.  1997, 
NorAm  Gas  Transmission  Company 
(Applicant),  P.O.  Box  21734. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP97-540-000  a  request 
pursuant  to  sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  in  Harrison.  Texas,  under 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000,'  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 


'  See.  20  FERC  1  82.408  (1982). 


file  with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  it  proposes  to 
abandon  two  inactive  1-inch  meter 
stations  and  two  inactive  2-inch  meter 
stations  on  Line  F-185  in  Harrison 
Coimty,  Texas,  that  delivered  gas  to 
customers  of  Entex,  a  NorAm  Energy 
Company  (Entex).  Entex  has 
discontinued  use  of  these  facilities  and 
consented  to  their  removal.  No  service 
will  be  abandoned  as  a  result  of  this 
proposal.  Entex  now  serves  these 
customers  through  its  Longview 
distribution  system.  The  original  cost  of 
the  facilities  to  be  abandoned  is  $7,979. 
The  taps  will  be  abandoned  in  place  and 
all  above  ground  facilities  removed. 

Pursuant  to  Section  157.216(b), 
Applicant  confirms  that  it  will  provided 
notice  of  the  proposed  abandonment  to 
the  Texas  Railroad  Commission. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fifing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-14639  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-1 29-002] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

May  30,  1997. 

Take  notice  that  on  May  27,  1997, 
pursuant  to  18  CFR  154.7  and  154.201, 
and  in  compliance  with  the 
Commission's  May  20, 1997,  Order  on 
Compliance  Filing  in  Docket  No.  RP97- 
129-001,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  and 
acceptance,  to  be  effective  June  1, 1997, 
proposed  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 


Questar  states  that  the  below-listed 
tariff  sheets  conform  to  the  requirements 
of  the  May  20  order,  as  directed  by  the 
Commission. 

Proposed  Revised  TarifiT  Sheets 

Original  Sheet  Nos.  46B  and  75C 
Substitute  Original  Sheet  Nos.  75A,  75B  and 

99A 
Substitute  Second  Revised  Sheet  Nos.  44, 45, 

46 A,  75  and  94 
Substitute  Fourth  Revised  Sheet  Nos.  46  and 

92 

Questar  explains  that  it  has  revised 
Section  1  (Definitions),  Section  2 
(Electronic  Bulletin  Board  (EBB)), 
Section  11  (Operating  Provisions  for 
Transportation  and  Storage  Services), 
Section  18  (Billing  and  Payment)  and 
Section  29.  (GISB  Standards),  as 
required  by  the  Commission  in  the  May 
20  order.  In  further  compliance  with  the 
May  20  order.  Questar  states  that  it  will 

(1)  adopt  the  Gas  Industry  Standards 
Board  Model  Trading  Partner 
Agreement  reflecting  Internet  standards 
when  approved  by  the  Commission  and 

(2)  receive  and  process  any  Sender  s 
Option  data  elements  that  the  sender 
chooses  to  submit. 

Questar  requests  waiver  of  18  CFR 
154.207  so  that  the  tendered  tariff  sheets 
may  become  effective  June  1, 1997,  as    , 
proposed. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  tlie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-14643  Filed  6-^1-97;  8:45  am) 
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f-eoe^B;  Energy  Seguiator^ 
ComtTussiO" 

[DocKet  No  mP97-1  09-0051 

Sabir  e  Pipe  l-ne  ComDan  ^    Notice  Of 

Compuance  FiiJig 

May  30, 1997. 

Take  notice  that  on  May  27. 1997. 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  follov.ing  revised  tariff  sheets 
proposed  to  be  effiective  June  1,  1997: 

Substitute  First  Revised  Sheet  No.  256 
Substitute  First  Revised  Sheet  No.  262 
Substitute  First  Revised  Sheet  No.  297 

Sabine  states  that  the  tariff  sheet 
reviMons  are  in  compliance  with  the 
Commission's  order  issued  May  16, 
1997  in  Docket  No.  RP97-109-000. 
Sabine  states  that  Tariff  Sheet  Nos.  256 
and  262  have  been  revised  to  indicate 
that  Sheet  Nos.  256  through  260  and 
Sheert  Nos.  262  through  264, 
respectively,  are  reserved  for  future  use. 
Tariff  Sheet  No.  297  has  been  revised  to 
incorporate  by  reference  GISB  Standard 
3.3.3,  and  to  state  Sabine's  commitment 
to  use  the  GISB  Model  Trading  Partner 
Agreement. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissioners  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-14642  Filed  6-4-97;  8:45  am) 
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Fea^^-a,  Energy  Reguiatyry 

[Docket  No  CP97-S1 3-0001 

f  i-nnesse*^  j&s  i^:pei;r->-  company; 
Notsc^r  o«  c*e-Quest  ^jnoer  Blanket 
Authcr>7ation 

May  30, 1997. 

Take  notice  that  on  May  7, 1997.  as 
supplemented  on  May  22. 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP97- 
513-000  a  request  pursuant  to  Sections 
157.205. 157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR 
157.205,157.212,  and  157.216)  for 
approval  and  permission  to  modify  an 
existing  deUvery  faciUty  for  the  Qty  of 
New  Albany  (New  Albany),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Conunission  and  open 
to  pubhc  inspection. 

Teimessee  states  that  it  proposes  to 
modify  an  existing  deUvery  point  in 
Union  County,  Mississippi,  to  add 
delivery  capabihties  to  dehver  up  to 
5,000  Dekatherms  per  dat  of  firm 
transportation  for  New  Albany. 
Tennessee  also  states  that  it  will  remove 
the  existing  valve  box  at  the  existing 
delivery  point  and  install  an  above- 
ground  tie-in  assembly.  It  is  indicated 
that  Teimessee  will  remove  all  existing 
intercoimecting  pipe  and  measurement 
faciUties  and  install  EGM  to  the  new 
meter  facility. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  notwithdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  cm  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

|FR  Doc.  97-14638  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 83-004] 

Texas  (aas  Transmission  Corporation; 
Notice  of  FiHng  of  Tariff  Sheets 

May  30,  1997. 

Take  notice  that  on  May  27,  1997. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Reviseid 
Volume  No.  1,  the  following  tariff 
sheets: 

Sul>8titute  First  Revised  Sheet  No.  148 
Substitute  Second  Revised  Sheet  No.  156 
Alternate  Substitute  Second  Revised  Sheet 

No.  156 
Substitute  Second  Revised  Sheet  No.  196 
Substitute  Original  Revised  Sheet  No.  206 
Substitute  Original  Revised  Sheet  No.  206A 
Substitute  Original  Revised  Sheet  No.  206C 
Substitute  Fifth  Revised  Sheet  No.  207 

Texas  Gas  states  that  the  instant  filing 
is  being  made  in  compliance  with  the 
Commission's  Order  issued  May  16. 
1997,  in  Docket  No.  RP97-183-002.  et 
al.,  (79  FERC  1  61,175)  in  response  to 
the  tariff  sheets  previously  filed  on 
April  1, 1997.  to  implement  the 
business  standards  issued  by  the  Gas 
Industry  Standeirds  Board  (GISB)  which 
were  incorporated  by  the  Commission 
in  Order  Nos.  587  and  587-B.  The  filing 
also  seeks  reconsideration  of  the 
Commission's  directive  for  Texas  Gas  to 
reestabUsh  its  proposed  EBB  invoice 
option. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions,  as  well  as 
all  parties  on  the  Commission's  official 
service  Ust  in  Docket  No.  RP97-183. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  97-14646  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  Nos.  CP96-249-000,  et  al.  and 
Docket  No.  CP97-23a-000] 

Portland  Natural  Gas  Transmission 
System,  Portland  Natural  Gas 
Transmission  System  and  Maritimes  & 
Northeast  Pipeline,  L.L.C.;  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
PNGTS  Project  and  PNGTS/Maritimes 
Phase  II  Joint  Facilities  Project  and 
Notice  of  Meeting  Site  Change 

May  30, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission]  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Portland  Natural  Gas 
Transmission  System  (PNGTS).  and 
jointly  by  PNGTS  and  Maritimes  & 
Northeast  Pipeline.  L.L.C.  (Maritimes)  in 
the  above  referenced  dockets.  The 
specific  facilities  addressed  in  this  DEIS 
are  referred  to  as  the  PNGTS  Project  and 
the  PNGTS/Maritimes  Phase  II  Joint 
Facilities  Project  (PNGTS  and  Phase  II 
Joint  Facilities). 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  would  have  limited  adverse 
environmental  impact  if  constructed  as 
planned  with  the  proposed  and 
recommended  mitigation. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  The  PNGTS  Project,  which 
includes: 

—About  141.6  miles  of  24-inch- 

diameter  mainline  between  Pittsburg. 

New  Hampshire  and  Westbrook, 

Maine, 
—About  0.7  mile  of  8-inch-diameter 

pipeline  (Groveton  Lateral); 
—About  26.9  miles  of  12-inch-diameter 

pipeline  (Rumford  Lateral); 
—About  16.6  miles  of  12-inch-diameter 

pipeUne  (Jay  Lateral);  and 
— Three  new  meter  stations  and  other 

associated  aboveground  facihties. 

•  The  Phase  II  Joint  Facihties,  which 
include: 


— About  35.2  miles  of  30-inch-diameter 

mainline  between  Wells,  Maine  and 

Westbrook,  Maine; 
— About  3.8  miles  of  12-inch-diameter 

pipeline  (Westbrook  Lateral);  and 
— Three  new  meter  stations  and  other 

associated  aboveground  facihties. 

Comment  Procedure 

Written  Comments 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Reference  Docket  Nos.  CP96-249- 
000  and  CP97-238-000; 

•  Send  two  copies  of  your  comments 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Room  lA, 
Washington.  DC  20426. 

•  Mail  your  comments  so  they  wrill  be 
received  on  or  before  July  21, 1997. 

Public  Meeting  Schedule 

Three  public  meetings  to  receive 
comments  on  the  DEIS  will  be  held  at 
the  following  times  and  locations 
(please  note  that  the  date  for  the 
meeting  in  Colebrook,  New  Hampshire 
his  changed): 


Date 

Time 

Location 

July  7, 

7:00  p.m 

The  Warren  Lilxary, 

1997. 

479  Maine  Street, 
Westbrook,  Maine. 

July  8. 

7:00  p.m 

Town  and  Country 

1997. 

Inn,  Route  2,  Gor- 
ham,  New  Hamp- 
shire. 

July  9, 

7:00  p.m 

Colebrook  PuWk:  Li- 

1997. 

brary,  149  Maine 
Street,  Colebrook, 
New  Hampshire. 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS.  Anyone 
who  would  like  to  speak  at  the  public 
meetings  may  get  on  the  speakers  list  by 
signing  up  at  the  pubhc  meetings. 
Priority  vdll  be  given  to  persons 
representing  groups.  Transcripts  will  be 
made  of  the  meetings. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  final  environmental 
impact  statement  (FEIS)  will  be 
published  and  distributed.  The  FEIS 
will  contain  the  staffs  responses  to 
timely  comments  received  on  the  DEIS. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  pubhc  inspection  at:  Federal  Energy 
Regulatory  Commission,  Pubhc 
Reference  and  Files  Maintenance 


Branch,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
pubhc  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding.  Any  person  may  file  a 
motion  to  intervene  on  the  basis  of  the 
Commission  staffs  DEIS  (see  18  CFR 
380.106  and  385.214).  You  dp  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-14696  Filed  6-4-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPTS-00213;  FRL-6720-7] 

Forum  on  State  and  Trjt}al  Toxics 
Action  (FOSTTA)  Projects;  Open 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  four  projects  of  the 
Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  wall  hold  meetings 
open  to  the  pubhc  at  the  time  and  place 
hsted  below  in  this  notice.  The  public 
is  encouraged  to  attend  the  proceedings 
as  observers.  However,  in  the  interest  of 
time  and  efficiency,  the  meeting  is 
structured  to  provide  maximiun 
opportimity  for  state,  tribal,  and  EPA 
invited  participants  to  discuss  items  on 
the  predetermined  agenda.  At  the 
discretion  of  the  chair  of  the  project,  an 
effort  will  be  made  to  accommodate 
participation  by  observers  attending  the 
proceedings. 

DATES:  The  four  projects  will  meet  June 
23, 1997,  fi-om  8  a.m.  to  5  p.m.,  with  a 
plenary  session  on  EPA's  National 
Environmental  Goals  Report  from  8  a.m. 
to  9:30  a.m.,  and  on  June  24, 1997,  bom 
8  a.m.  to  noon. 

ADDRESSES:  The  meetings  will  be  held  at 
The  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Harrod,  Designated  Federal 
Official  (DFO),  Office  of  Pollution 
Prevention  and  Toxics  (7408), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460, 
Telephone:  (202)  260-6904,  e-mail: 
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haiTCxJ.darlene@epainail.epa.gov.  Any 
observer  wishing  to  speak  should  advise 
the  DFO  at  the  telephone  number  or  e- 
mail  address  listed  above  no  later  than 
4  p.m.  on  June  16, 1997. 
SUPPLEMENTARY  INFORMATION:  FOSTTA, 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/ tribes  and  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  and  Office  of 
Enforcement  and  Gimpliance  Assurance 
(OECA).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  four 
issue-specific  projects.  The  projects  are 
the:  (1)  Toxics  Release  Inventory 
Project;  Pollution  Prevention  Project;  (3) 
Chemical  Management  Project;  and  (4) 
Lead  (Pb)  Project. 

List  of  Subiects 

Environmental  protection. 

Dated:  May  27, 1997. 

Susan  B.  Hazen, 

Director.  Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

(PR  Doc.  97-14722  Filed  6-4-97:  8:45  am] 
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FEDEPAL  ELEC-^ION  COMMfSSfON 

Su'^STiOe  Ac!  Me*?t:r;as 

AGENCY:  i-ederal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  97-1275. 
PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday,  May  22, 1997  10:00  a.m. 
Meeting  open  to  the  public. 

This  meeting  was  cancelled. 
DATE  «  TIME:  Tuesday,  June  10, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  A  TIME:  Thursday,  Jime  12, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 


ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Report  of  the  Audit  Division  on  Arlen 

Specter  '96. 
Petition  for  Rulemaking  Filed  by  Five 

Members  of  Congress;  Notice  of 

Availability. 
FY  '98  Amended  Budget  Request. 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 
IFR  Doc.  97-14897  Filed  6-3-97;  3:39  pm] 
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FEDERA.   Mi»!"  -MS 


M  MISSION 


Notice  of  Ay  senentis)  Filed 

The  Commission  hereby  gives  notice 
of  the  fiUng  cf  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-201025 

Title:  Port  of  New  Orleans/Maritrend, 
Inc.  Lease  Agreement 

Parties:  The  Board  of  Commissioners 
of  the  Port  of  New  Maritrend,  Inc. 
("Maritrend") 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  lease  to  Maritrend 
9.33  acres,  and  improvements  thereon, 
at  the  Port's  Alabo  Street  facilities  for  a 
period  of  90  days. 

Dated:  May  30, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
[FR  Doa  97-14664  Filed  6-4-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 


Agency  Inforr  3- 

Activities:  Prep o sec 
Comr-f"'  '  5:J?auest 


Collection 
Collection; 


AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

BACKGROUND:  On  Jime  15,  1984,  the 
Office  of  Management  and  Budget 


(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
imder  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Boeird  under  conditions  set  forth 
in  5  CFR  Part  1320  Appendix  A.l.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  vahd  OMB  control  number. 
Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instruments  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority.  Comments  are  invited  on  the 
following:  a.  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Federal  Reserve's  functions;  including 
whether  the  information  has  practical 
utility;  b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  c. 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  d.  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  nimiber  or 
agency  form  number,  should  be 
addressed  to  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
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from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  forms  and 
instructions,  the  Paperwork  Reduction 
Act  Submissions  (OMB  83-1), 
supporting  statements,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  of  the 
following  reports: 

1 .  Report  Titles:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash;  Report  of  Certain  Eurocurrency 
Transactions;  and  Advance  Reports  of 
Deposits. 

Agency  form  numbers:  FR  2900,  FR 
2950.  FR  2951,  FR  2000,  and  FR  2001. 

OMB  control  number:  7100-0087. 

Frequency:  Weekly,  quarterly,  daily — 
dependent  upon  request. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  1,281,447. 


Report 

Esti- 
mated 
aver- 

hours 
per  re- 
sponse 

Number  of  re- 
spondents 

FR2900  

3.50 

1.00 

0.84 
0.96 

6,026  weekly; 

5,982  quarterly. 
642  weekly;  1 

quarterly. 
186 

FR  2950/2951    .. 
FR  2000  

FR  2001    

540 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a).  461,  603,  615,  and 


3105(b)(2))  and  is  given  confidential 
treatment  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4)). 

Abstract:  This  package  of  reports 
collects  information  on:  deposits  and 
related  items  from  depository 
institutions  that  have  transaction 
accounts  or  nonpersonal  time  deposits 
and  that  are  not  fully  exempt  from 
reserve  requirements  ("nonexempt 
institutions")(FR  2900);  Eurocurrency 
transactions  from  depository 
institutions  that  obtain  funds  from 
foreign  (non-U.  S.)  sources  or  that 
maintain  foreign  branches  (FR  2950,  FR 
2951);  and  selected  items  on  the  FR 
2900  in  advance  from  samples  of 
nonexempt  insitutions  on  a  daily  basis 
(FR  2000)  and  on  a  weekly  basis  (FR 
2001).  The  Federal  Reserve  proposes 
that  the  deposit  cutoff  used  to  determine 
weekly  versus  quarterly  FR  2900 
reporting  (the  "nonexempt  deposit 
cutofT')  be  raised  above  its  indexed 
level  of  $59.3  million  to  $75.0  million. 
The  higher  cutoff  would  result  in  a 
potential  shift  of  almost  1 ,000  reporters 
from  weekly  to  quarterly  FR  2900 
reporting  and  a  significant  reduction  in 
annual  reporting  burden.  No  revisions 
to  the  content  of  any  of  the  reports  are 
proposed.  Information  provided  by 
these  reports  is  used  for  administering 
Regulation  D — Reserve  Requirements  of 
Depository  Institutions;  or  for 
constructing,  analyzing,  and  controlling 
the  monetary  and  reserves  aggregates;  or 
both. 

2.  Report  title:  Commercial  Bank 
Report  of  Consumer  Credit. 

Agency  form  number:  FR  2571. 

OMB  control  number:  7100-0080. 

Frequency:  Monthly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  2.475. 

Estimated  average  hours  per  response: 
0.55. 

Number  of  respondents:  375. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  volimtary  (12 
U.S.C.  225a  and  248(a)(2))  and  is  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  FR  2571  collects 
information  on  consiuner  installment 
loans  outstanding,  by  type  of  credit 
(automobile  loans,  revolving  credit,  and 
all  other  installment  loans),  as  of  the  last 
business  day  of  the  month.  Once  a  year, 
in  September,  two  additional  items  are 
collected:  total  noninstallment 
consumer  loans  and  total  consumer 
loans.  The  FR  2571  also  collects  on  a 
monthly  basis  three  supplemental  items 
on  outstanding  balances  underlying 
securitized  loan  sales.  The  information, 
together  with  information  obtained  from 


other  Federal  Reserve  reports  and  from 
secondary  sources,  is  used  to  construct 
information  on  consimier  credit  for 
current  analysis  for  monetary  policy 
purposes. 

The  following  revisions  are  proposed: 
1.  reduce  the  aiUhorized  panel  size  fit)m 
400  to  375  commercial  banks;  2. 
redefine  loans  to  purchase  automobiles 
(item  1  and  supplemental  item  l.a)  to 
include  loans  to  purchase  light  trucks    ' 
for  personal  use;  3.  eliminate  the  two 
annual  items.  Total  noninstallment 
credit  (item  5)  and  Total  (item  6);  and 
4.  eliminate  the  distinction  between 
installment  and  noninstallment  debt. 
(Items  1,  3,  and  4  and  supplemental 
item  l.c  would  be  redefined  to  include 
both  installment  and  noninstallment 
credit). 

3.  Report  titles:  Quarterly  Report  of 
Interest  Rates  on  Selected  Direct 
Consumer  Installment  Loans;  Quarterly 
Report  of  Credit  Card  Plans. 

Agency  form  numbers:  FR  2835,  FR 
2835a. 

OMB  control  number:  7100-0085. 

Frequency:  Quarterly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  90  (FR  2835), 
200  (FR  2835a). 

Estimated  average  hours  per  response: 
0.15  (FR  2835),  0.50  (FR  2835a). 

Number  of  respondents:  150  (FR 
2835),  100  (FR  2835a). 

Small  businesses  are  not  affected. 

General  description  of  reports:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2)).  The  FR  2835  is  not 
given  confidential  treatment,  and  the  FR 
2835a  is  given  confidential  treatment 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  2835  collects  the 
most  common  interest  rate  (largest 
dollar  volume  of  loans)  charged  at  a 
sample  of  commercial  banks  on  two 
types  of  consumer  loans  made  in  a  given 
week  each  quarter:  new  auto  loans  and 
other  loans  for  consumer  goods  and 
personal  expenditures.  The  FR  2835a 
collects  two  measures  of  average  credit 
card  interest  rates  from  a  sample  of 
commercial  banks.  The  information, 
together  with  information  obtained  from 
other  Federal  Reserve  reports  and  from 
secondary  sources,  is  used  to  construct 
information  on  consiuner  credit  for 
current  analysis  for  monetary  policy 
purposes. 

On  the  FR  2835,  the  Federal  Reserve 
proposes  to  redefine  interest  rates  on 
lotms  for  new  automobiles  (item  1)  to 
include  rates  on  loans  to  purchase  light 
trucks  for  personal  use,  to  reduce  the 
authorized  panel  size  for  the  FR  2835 
from  175  to  150  commercial  banks,  and 
to  reduce  the  authorized  panel  size  for 
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the  FR  2835a  from  150  to  100 
commercial  banks. 

4.  Report  title:  Monthly  Survey  of 
Industrial  Electricity  Use. 

Agency  form  numbers:  FR  2009a,  FR 
2009b. 

OMB  control  number:  7100-0057. 

Frequency:  Monthly. 

Reporters:  PubUc  and  privately- 
owned  electric  utilities  (FR  2009a)  and 
cogenerators  (FR  2009b). 

Annual  reporting  hours:  3,384. 

Estimated  average  hours  per  response: 
1.0  (FR  2009a),  0.5  (FR  2009b). 

Number  of  respondents:  183  (FR 
2009a),  198  (FR  2009b). 

Small  businesses  are  not  affected. 

General  description  of  reports:  This 
information  collection  is  volimtary  (12 
U.S.C.  225a,  263,  353  etseq.,  and  461) 
and  is  given  confidential  treatment 
imder  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(4)). 

Abstract:  These  surveys  collect 
information  on  the  volume  of  electric 
power  sold  diuing  the  month  to  classes 
of  industrial  customers.  There  are  two 
versions  of  the  survey:  the  FR  2009a, 
which  is  collected  from  electric  utihties, 
and  the  FR  2009b,  which  is  collected 
from  manufacturing  and  mining 
facilities  that  generate  electric  power  for 
their  ovm  use  (cogenerators).  The 
electric  power  data  are  used  in  deriving 
the  Federal  Reserve's  monthly  index  of 
industrial  production  (IP)  as  well  as  for 
calculating  the  monthly  estimates  of 
electric  power  used  by  industry. 

The  efectric  utility  industry  is 
currently  restructuring  in  response  to 
deregulation  at  the  federal  and  state 
levels.  As  a  result  of  the  restructuring, 
sales  of  electric  power  to  end  users  are 
no  longer  the  exclusive  domain  of 
utilities,  because  new  entities,  such  as 
power  brokers,  power  marketers,  and 
independent  power  producers  (IPPs), 
are  entering  the  industry;  however, 
utilities  will  continue  to  control 
transmission  facilities.  The  Federal 
Reserve  proposes  to  revise  the  FR  2009a 
such  that  respondents  would  report  the 
amount  of  power  dehvered  to  industrial 
customers,  instead  of  power  sold,  so 
that  utihties  will  continue  to  report  all 
power  consumed  by  industrial 
customers  connected  to  their  facilities. 
No  revisions  are  proposed  to  the  FR 
2009b.  No  change  in  reporting  burden  is 
anticipated. 

5.  Report  title:  Report  of  Terms  of 
Credit  Card  Flans. 

Agency  form  number:  FR  2572. 
OMB  control  number:  7100-0239. 

Frequency:  Semiannually. 
Reporters:  Financial  institutions. 
Annual  reporting  hours:  77. 

Estimated  average  hours  per  response: 
0.25. 


Number  of  respondents:  153. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluintary  (12 
U.S.C.  1646(b))  and  is  not  given 
confidential  treatment. 

Abstract:  The  FR  2572  collects  data 
on  credit  card  pricing  and  availabiUty 
bom  a  sample  of  at  least  150  institutions 
that  offer  credit  cards.  The  information 
is  reported  to  the  Congress  and  made 
available  to  the  pubUc  in  order  to 
promote  competition  within  the 
industry.  The  proposed  revisions  would 
modify  the  report  instructions  to  clarify 
the  treatment  of  introductory  or  teaser 
rates  and  would  modify  the  reporting 
form  to  include  an  option  to  indicate  the 
availability  of  such  a  rate.  The  general 
instructions  would  be  revised  to  define 
more  explicitly  the  nature  of  the  credit 
card  plan  to  be  reported. 

6.  Report  titles:  Uniform  Application 
for  Mimicipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Mimicipal 
Securities  Dealer;  Uniform  Termination 
Notice  for  Municipal  Securities 
Principal  or  Mimicipal  Securities 
Representative  Associated  with  a  Bank 
Mimicipal  Securities  Dealer. 

Agency  form  numbers:  FR  MSD— 4,  FR 
MSD-5. 

OMB  control  numbers:  7100-0100, 
7100-0101. 

Frequency:  On  occasion. 

Reporters:  State  member  banks,  bank 
holding  companies,  and  foreign  dealer 
banks  engaging  in  activities  as 
municipal  securities  dealers,  and 
persons  who  are  or  seek  to  be  associated 
with  such  dealers  as  municipal 
securities  principals  or  representatives. 

Annual  reporting  hours:  369  (FR 
MSD-4).  94  (FR  MSD-5). 

Estimated  average  hours  per  response: 
1.00  (FR  MSD-4),  0.25  (FR  MSD-5). 

Number  of  respondents:  369  (FR 
MSD-4).  377  (FR  MSI>-5). 

Small  businesses  are  not  affected. 

General  description  of  reports:  These 
information  collections  are  mandatory 
(15  U.S.C.  780-4,  78q,  and  78u)  and  are 
given  confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(6)). 

Abstract:  Rule  G-7,  "Information 
Concerning  Associated  Persons,"  of  the 
Municipal  Securities  Rulemaking  Board 
(MSRB)  requires  a  person  who  is  or 
seeks  to  be  associated  with  a  municipal 
securities  dealer  to  provide  certain 
background  information  to  the  dealer, 
and  conversely,  requires  the  dealer  to 
obtain  such  information.  The  FR  MSD- 
4  collects  information,  such  as  personal 
history  and  professional  quaUfications, 
on  an  employee  whom  the  dealer 
wishes  to  assume  the  duties  of  a 


municipal  securities  principal  or 
representative.  The  FR  MSD-5  collects 
the  date  of,  and  the  reason  for 
termination  of  such  an  employee,  and 
whether  there  occurred  any 
investigations  or  actions  by  agencies  or 
securities  industry  self  regulating 
organizations  (SROs)  involving  the 
associated  person  during  the  period  of 
employment. 

The  proposed  changes  to  the 
instructions  are,  for  the  FR  MSI>-4: 1.  to 
remove  reference  to  the  rules  and 
regulations  of  the  Board,  the  Office  of 
the  Comptroller  of  the  Currency  (OCC) 
and  the  Federal  DefKisit  Insurance 
Corporation  (FDIC)  (instruction  2);  2.  to 
add  that  "a  State  branch  or  agency  of  a 
foreign  bank"  must  file  with  the  Federal 
Reserve  (instruction  3.a);  3.  to  specify  a  . 
fiUng  deadline  not  in  MSRB  Rule  G-7 
that  may  not  be  specified  elsewhere 
because  of  the  eUmination  of  the  rules 
and  regulations  of  the  FRB,  OCC,  and 
FDIC  (instruction  5);  and  4.  to  remove 
a  grandfather  clause  (instruction  15). 

For  the  FR  MSD-5  the  Federal 
Reserve  proposes  to  change  instruction 
3. a  by  adding  that  "a  State  branch  or 
agency  of  a  foreign  bank"  must  file  with 
the  Federal  Reserve.  The  proposed 
revisions  reflect  changes  to  the  Federal 
Reserve's  Regulation  H  and  minor 
changes  to  the  instructions  to  ensure 
conformity  with  reporting  forms  issued 
by  the  OOC  and  the  FDIC.  The  proposed 
revisions  would  not  change  the 
information  collected. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports. 

1 .  Report  title:  Quarterly  Gasoline 
Company  Report. 

Agency  form  number:  FR  2580. 

OMB  control  number:  7100-0009. 

Frequency:  Quarterly. 

Reporters:  Gasoline  companies. 

Annual  reporting  hours:  4. 

Estimated  average  hours  per  response: 
0.15. 

Number  of  respondents:  7. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  263,  353  et  seq.  and  461) 
and  is  given  confidential  treatment 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  2580  collects 
information  on  open-end  retail  credit 
outstanding  from  seven  gasoline 
companies.  The  information,  together 
with  information  obtained  from  other 
Federal  Reserve  reports  and  from 
secondary  sources,  is  used  to  construct 
information  on  consumer  credit  for 
current  analysis  for  monetary  pohcy 
purposes. 
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2.  Report  titles:  Quarterly  Report  of 
Selected  Deposits.  Vault  Cash  and 
Reservable  Liabilities;  Annual  Report  of 
Total  Deposits  and  Reservable 
Liabilities. 

Agency  form  numbers:  FR  2910q,  PR 
2910a. 

OMB  control  number:  7100-0175. 

Frequency:  Quarterly,  annually. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  3,896  (PR 
2910q),  2.838  (FR  2910a). 

Estimated  average  hours  per  response: 
2.0  (FR  2910q).  0.5  (FR  2910a). 

Number  of  respondents:  487  (FR 
2910q).  5.675  (FR  2910a). 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a)  and  461)  and  is  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

Abstract:  These  reports  collect 
information  from  depository  institutions 
(other  than  U.S.  branches  and  agencies 
of  foreign  banks  and  Edge  and 
agreement  corporations)  that  are  fully 
exempt  from  reserve  requirements 
under  the  Gam-St  Germain  Depository 
Institutions  Act  of  1982.  Information 
provided  by  these  reports  is  used  to 
construct  and  analyze  the  monetary 
aggregates  and  to  ensure  compUance 
with  Regulation  D — Reserve 
Requirements  of  Depository  Institutions. 

3.  Report  title:  Allocation  of  Low 
Reserve  Tranche  and  Reservable 
Liabilities  Exemption. 

Agency  form  numbers:  FR  2930.  FR 
2930a. 

OMB  control  number:  7100-0088. 

Frequency:  Annually,  and  on 
occasion. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  86. 

Estimated  average  hours  per  response: 
0.25. 

Number  of  respondents:  342. 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (FR 
2930:  12  U.S.C.  248(a).  461.  603,  and 
615;  FR  2930a:  12  U.S.C.  248(a)  and 
461)  and  is  given  confidential  treatment 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  2930  and  the  FR 
2930a  provide  information  on  the 
allocation  of  the  low  reserve  tranche 
and  reservable  liabilities  exemption  for 
depository  institutions  having  offices  (or 
groups  of  offices)  that  submit  separate 
FR  2900  deposits  reports.  The  data 
collected  on  these  reports  are  needed  for 
the  calculation  of  required  reserves. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  30.  1997. 

WUliam  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  97-14652  Filed  6-4-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tlie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30, 1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  First  United  Bancshares,  Inc.,  El 
Dorado,  Arkansas;  to  merge  with 
Fredonia  Bancshares,  Inc., 
Nacogdoches.  Texas,  and  thereby 
indirectly  acquire  Fredonia  State  Bank, 
Nacogdoches,  Texas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Moody  Bancshares,  Inc.,, 
Galveston,  Texas,  and  Moody  Bank 
Holding  Company,  Reno,  Nevada;  to 
acquire  an  additional  0.4  percent,  for  a 


total  of  25.4,  of  the  voting  shares  of  the 
Bank  of  Galveston,  N.A.,  Galveston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  30,  1997. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  97-14654  Filed  6-4-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companie:  ^"^  stare 
Engaged  In  PermissiDis  .Nanbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
b^nk  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Jime  19,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phihp  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Pinnacle  Financial  Services,  Inc., 
St.  Joseph,  Michigan;  to  acquire  and 
merge  with  Indiana  Federal 
Corporation,  Valparaiso,  Indiana,  and 
thereby  acquire  Indiana  Federal  Bank 
for  Savings,  Valparaiso.  Indiana,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Board's  Regulation 
Y,  and  IndFed  Mortgage  Company. 
Valparaiso.  Indiana,  and  thereby  engage 
in  community  development  activities, 
pursuant  to  §  225.28(b)(12)  of  the 
Board's  Regulation  Y,  and  provide 
advice  in  connection  with  financing 
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transactions,  pursuant  to  §  225.28(b)(lii) 
of  the  Board's  Regulation  Y;  IFB 
Investment  Services,  Inc.,  Valparaiso, 
Indiana,  and  thereby  engage  in  financial 
and  investment  advisory  activities, 
pursuant  to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y,  and  provide  seauities 
brokerage  services  and  riskless  principal 
transactions,  pursuant  to  §  225.28(b)(7) 
of  the  Board's  Regulation  Y;  and  33.3 
percent  of  Forrest  Holdings,  Inc.,  and  its 
wholly-owned  subsidiary,  Forrest 
Financial  Corporation,  both  of  Lisle, 
Illinois,  and  thereby  engage  in  leasing, 
pursuant  to  §  225.28(b)(3)(i)  &  (ii)  of  the 
Board's  Regulation  Y. 

2.  Pinnacle  Financial  Services,  Inc,  St. 
Joseph,  Michigan;  to  acquire  and  merge 
with  CB  Bancorp,  Inc.,  Michigan,  City, 
Indiana,  and  thereby  indirectly  acquire 
Community  Bank,  FSB,  Michigan  City, 
Indiana,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)ii).  AppUcant, 
through  a  wholly-owned  subsidiary  of 
Community  Bank,  Community  Financial 
Services,  Inc.,  Michigan  City,  Indiana, 
and  its  subsidiary.  Community 
Brokerage  Services,  Inc.,  Michigan  City, 
Indiana,  also  proposes  to  engage  in 
financial  and  investment  advisory 
activiUes,  pursuant  to  §  225.28(b)(6)(ii), 
(iii),  (iv),  (v),  and  (vi)  of  the  Board's 
Regulation  Y,  and  provide  securities 
brokerage  services,  pursuant  to  § 
225.28rb)(7)(i)  and  (ii)  ol  the  Board's 
Regulation  Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  May  30, 1997. 
William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  97-14653  Filed  6-4-97;  8:45  am) 
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[Docket  No.  9260] 

H^nny  Traig,  Inc.;  Jenny  Craig 
internatonal,  Inc.;  Analysis  to  AW 
Pubiic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  amended  complaint  that 
accompanies  the  consent  agreement  and 
terms  of  the  consent  order — embodied 
in  the  consent  agreement — that  would 
settle  these  allegations. 


DATES:  Comments  must  be  received  on 
or  before  August  4,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street,  Suite  570,  San 
Francisco,  CA  94103.  (415)  356-5270. 
Matthew  Gold,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street,  Suite  570, 
San  Francisco,  CA  94103.  (415)  356- 
5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(fl  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  section  3.25  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubhc  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
PubUc  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Conunission  Actions  section  of  the  FTC 
Home  Page  (for  May  29, 1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  fit)m  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Jenny  Craig,  Inc.,  and  Jenny  Craig 
International,  Inc.  (hereinafter  "Jenny 
Craig"  or  "respondents"),  marketers  of 
the  Jenny  Craig  Weight  Loss  Program. 
The  Jenny  Craig  Weight  Loss  Program  is 
offered  to  the  pubUc  nationwide 
through  company-owned  and  franchised 
chnics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 


by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  pubhc  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  itom  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  alleged 
that  the  respondents  deceptively 
advertised:  (1)  their  program's  success 
in  helping  customers  achieve  and 
maintain  weight  loss;  (2)  the  time  &ame 
within  which  consumers  will  achieve 
their  desired  weight  loss  goals;  (3)  the 
purchase  price  of  the  program;  and  (4) 
the  extent  to  which  Jenny  Craig 
customers  would  recommend  the 
program  to  others.  The  complaint 
further  alleged  that  respondents  engaged 
in  the  deceptive  practice  of  failing  to 
warn  clients  whom  they  monitor  of  the 
health  importance  of  following  the  diet 
protocol. 

Weight  Loss  and  Weight  Maintenance 
Success  Claims 

The  complaint  against  Jenny  Craig 
alleges  that  the  company  failed  to 
possess  a  reasonable  basis  for  claims  it 
made  regarding  the  success  of  its 
customers  in  losing  weight  and 
maintaining  the  weight  loss  achieved  on 
the  program.  Through  consumer 
testimonials  and  other  advertisements, 
Jenny  Craig  represented  that  its 
customers  typically  are  successful  in 
reaching  their  weight  loss  goals  and  in 
maintaining,  either  long-term  or 
permanently,  the  weight  loss  achieved 
under  the  Jenny  Craig  program. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  proposed  order,  in  Part 
I. A.,  requires  the  company  to  possess  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
proposed  order  further  specifies  what 
this  level  of  evidence  shall  consist  of 
when  certain  types  of  success  claims  are 
made: 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  the  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  all 
participants  who  have  entered  the 
programs  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
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particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondents'  program,  including  any 
periods  of  participation  in  respondents' 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  Part  I.B.  of  the  proposed 
order  requires  the  respondents,  when 
making  any  claim  that  participants  of 
any  diet  program  have  successfully 
maintained  weight  loss,  to  disclose  the 
fact  that  "For  many  dieters,  weight  loss 
is  temporary."  In  addition.  Part  I.C. 
requires  respondents  to  disclose  the 
following  information  relating  to  that 
claim: 

(1)  the  average  percentage  of  weight 
loss  maintained  by  those  participants 
(e.g.,  "60%  of  achieved  weight  loss  was 
maintained"), 

(2)  the  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  respondents' 
maintenance  program(s)  that  follows 
active  weight  loss,  if  that  is  the  case 
(e.g.,  "Participants  maintain  an  average 
of  60%  of  weight  loss  22  months  after 
active  weight  loss  (includes  18  months 
on  a  maintenance  program)),"  and 

(3)  the  proportion  of  the  total 
participant  population  that  those 
participants  represent,  if  the  participant 
population  referred  to  is  not 
representative  of  the  general  participant 
population  for  that  program  (e.g., 
"Participants  on  maintenance — 30%  of 
our  clients — kept  off  an  average  of  66% 
of  the  weight  for  one  year  (includes  time 
on  maintenance  program))."  (In  Ueu  of 
that  factual  disclosure,  respondents  may 
state:  "Jenny  Craig  makes  no  claim  that 
this  result  is  representative  of  all 
participants  in  the  Jenny  Craig 
program)." 


Third,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty-seconds  or  less  duration,  the 
proposed  order,  in  Part  I.D.,  provides 
that  Jenny  Craig,  in  lieu  of  making  the 
factual  disclosures  set  out  in  Part  I.C, 
may  (1)  include  in  such  advertisements 
the  statement  "Check  at  our  centers  for 
details  about  our  maintenance  record." 
and  (2)  provide  consumers  at  point-of- 
sale  with  a  document  containing  certain 
maintenance  information,  which 
includes  the  factual  disclosures  required 
by  Part  I.C.  The  proposed  order  specifies 
that  this  document  must  be  signed  by 
the  client  and  retained  in  the  company's 
client  file. 

The  proposed  order  makes  clear  that 
the  alternative  disclosure  requirement 
contained  in  Part  I.D.  does  not  relieve 
Jenny  Craig  of  the  obligation  to 
substantiate  any  maintenance  success 
claim  in  accordance  with  Part  I.A.  of  the 
proposed  order.  In  addition,  the 
proposed  order  specifies  that,  if  Jenny 
Craig  makes  a  maintenance  success 
claim  that  uses  numbers  or  descriptive 
terms  that  convey  a  quantitative 
measure,  such  as  "most  of  our 
customers  maintain  their  weight  loss 
long  term,"  Jenny  Craig  would  have  to 
make  all  the  disclosures  required  by 
Part  I.C.  in  the  ad  and  provide  the 
disclosures  at  point-of-sale. 

Fourth,  Part  I.E.  of  the  proposed  order 
addresses  weight-loss  and  weight-loss 
maintenance  success  claims,  made 
through  endorsements  or  testimonials, 
that  are  not  representative  of  what  Jenny 
Craig  Weight  Loss  Program  participants 
generally  achieve.  Part  I.E.  requires 
respondents  to  disclose  either  what  the 
generally  expected  success  would  be  for 
Jenny  Craig  customers,  or  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve.  The 
proposed  order's  treatment  of 
testimonial  claims  is  in  accordance  with 
the  Commission's  "Guides  Concerning 
Use  of  Endorsements  and  Testimonials 
in  Advertising"  16  CFR  255.2(a).  Under 
the  proposed  order,  Jenny  Craig  may 
disclose  "generally  expected  success" 
by  use  of  the  following  format  in  the 
relevant  advertisement:  "Weight  loss 

averages lbs.  over weeks." 

Alternatively,  respondents  may  disclose 
in  the  advertisement  the  average 
number  of  pounds  lost  by  their 
customers,  and  provide  to  each 
potential  customer,  prior  to  entering 
into  an  agreement,  a  form  containing 
more  detailed  weight  loss  information. 
Respondents  may  disclose  "limited 
applicabihty"  by  use  of  one  of  several 
alternative  statements,  such  as  "This 
result  is  not  typical.  You  may  be  less 
successful." 


Finally,  the  proposed  order,  in  Part 
I.L.,  generally  prohibits  the  company 
from  misrepresenting  the  performance 
or  efficacy  of  any  weight  loss  program. 

Rate  of  Weight  Loss  Claims 

The  Commission's  complaint  further 
alleges  that  Jenny  Craig  failed  to  possess 
a  reasonable  basis  for  its  claim  made 
during  initial  sales  presentations  that 
consumers  will  typically  reach  their 
desired  weight-loss  goals  within  the 
time  frame  set  by  the  company's 
computer  program.  To  address  this 
practice.  Part  I.I.  of  the  proposed  order 
prohibits  Jenny  Craig  from  representing 
that  prospective  participants  will  reach 
a  specified  weight  within  a  specified 
period  of  time,  unless  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation.  Part 
I.J.  of  the  proposed  order  would  prevent 
respondents  from  misrepresenting  the 
rate  or  speed  at  which  any  program 
participant  has  experienced  or  will 
experience  weight  loss. 

Price  Claims 

The  Commission's  complaint  against 
Jenny  Craig  also  alleges  that  the 
company  falsely  represented  that  the 
price  it  advertised  for  its  diet  program 
is  the  only  cost  associated  with  losing 
weight  on  the  diet  program,  when,  in 
fact,  there  are  substantial  additional 
meuidatory  expenses  that  far  exceed  the 
advertised  price.  The  complaint  further 
alleges  that  respondents  failed  to 
disclose  adequately  to  consumers  the 
existence  and  amount  of  all  mandatory 
expenses  associated  writh  participation 
in  the  diet  program. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  four  ways. 
First,  Part  I.F.  of  the  proposed  order 
prohibits  untrue  representations  that  an 
advertised  price  for  a  weight  loss 
program  is  the  only  cost  associated  with 
losing  weight  on  that  program.  Second, 
for  any  advertisement  containing  a  price 
at  which  any  weight  loss  program  can 
be  purchased.  Part  I.G.  of  the  proposed 
order  requires  Jenny  Craig  to  disclose 
either  the  existence  and  amount  of  all 
mandatory  costs  or  fees  associated  with 
the  program  offered  or  a  statement 
identifying  a  list  of  all  products  or 
services  that  participants  must  purchase 
at  an  additional  cost.  This  disclosure 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  in  broadcast  media. 

Third,  Part  I.H.  of  the  proposed  order 
requires  the  respondents  to  disclose 
over  the  telephone  to  callers  who 
inquire  or  are  told  about  the  cost  of  any 
weight  loss  program,  the  existence  and 
amount  of  any  mandatory  costs  or  fees 
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associated  with  participation  in  the 
program.  Finally,  Part  I.L.  generally 
prohibits  the  company  from 
misrepresenting  the  price  of  any  weight 
loss  program. 

Health  Risks  Claims 

According  to  the  complaint,  Jenny 
Craig  provides  its  customers  with  diet 
protocols  that  require  the  customers  to 
come  into  one  of  proposed  respondents' 
centers  once  a  week  for  monitoring  of 
their  progress,  including  weighing  in.  In 
the  course  of  regularly  ascertaining 
weight  loss  progress,  respondents,  in 
some  instances,  have  been  presented 
with  weight  loss  results  indicating  that 
customers  are  losing  weight 
significantly  in  excess  of  their  projected 
goals,  which  is  an  indication  that  they 
may  not  be  consuming  all  of  the  food 
prescribed  by  their  diet  protocol. 
According  to  the  complaint,  such 
conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  The  Commission's 
complaint  alleges  that  Jeimy  Craig  failed 
to  disclose  to  consumers  who  were 
losing  weight  significantly  in  excess  of 
their  projected  goals  that  faiUng  to 
follow  the  diet  protocol  and  consume  all 
of  the  food  prescribed  could  result  in 
health  complications. 

The  proposed  consent  order  seeks  to 
address  this  allegation  in  two  ways. 
First,  the  proposed  order,  in  Part  I.K., 
requires  Jenny  Craig  to  disclose  in 
writing  to  all  participants,  when  they 
enter  the  program,  that  failure  to  follow 
the  program  protocol  and  eat  all  of  the 
food  recommended  may  involve  the  risk 
of  developing  serious  health 
complications.  Second,  the  proposed 
order,  in  Part  I.L.,  generally  prohibits 
any  misrepresentation  concerning  the 
safety  of  any  weight  loss  program. 

Customer  Satisfaction  Claims 

The  complaint  also  alleges  that  Jenny 
Craig  deceptively  advertised  that  "nine 
out  of  ten"  Jeimy  Craig  clients  would 
recommend  Jenny  Craig  to  their  friends. 
The  complaint  further  alleges  that  the 
company's  claim  that  competent  and 
reliable  studies  or  surveys  substantiate 
the  "nine  out  often"  claim  was  false. 

The  proposed  order  seeks  to  address 
these  claims  in  two  ways.  First,  Part  I.M. 
would  require  respondents  to  possess 
competent  and  reliable  evidence  (which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence)  for  any 
representation  that  participants  on  any 
weight  loss  program  recommend  or 
endorse  the  program.  Second,  Part  I.N. 
would  prevent  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 


interpretations  of  any  test,  study,  or 
survey. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary. 

(FR  Doc.  97-14678  Filed  6-4-97;  8:45  am) 
BILUNG  CODE  <7SO-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Piu^uant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Thursday,  June  3, 1997, 
from  9:00  A.M.  to  4:00  P.M.  in  the  Elmer 
Staats  Briefing  Room,  room  7C13  of  the 
General  Accounting  Office  building,  441 
G  St.,  NW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1) 
Proposed  amendments  to  the  Property, 
Plant,  and  Equipment  standard,  (2) 
comments  on  the  Management's 
Discussion  and  Analysis  (MD&A) 
dociunent,  and  (3)  pensions. 

Any  interested  persons  may  attend 
the  meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Room  3B18,  Washington,  DC 
20548,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  Section  10(a)(2).  86 
Stat.  770.  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  lune  2,  1997. 
Wendy  M.  Comes, 
Executive  Director. 
(FR  Doc.  97-14724  Filed  6-4-97;  8:45  am) 

BiLUNG  CODE  1C10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meetings  of  the  National 
Bioethics  Advisory  Commission 
(NBAC);  Correction 

The  Notice  published  on  March  24, 
1997,  at  62  FR  13887,  is  corrected  as 
follows: 


The  date  and  times  for  the  meeting  to 
be  held  on  June  7, 1997,  are  corrected 
to  read: 

DATES:  Saturday,  June  7, 1997:  full 
Commission  Meeting,  7:30  a.m.-ll:30 
a.m.;  Himian  Subjects  Subcommittee, 
1:00  p.m.-5:00  p.m.;  and  Genetics 
Subcommittee,  1:00  p.m.-4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  Hyatt-Knorr,  National 
Bioethics  Advisory  Commission,  MSC- 
7508,  6100  Executive  Boulevard.  Suite 
3C01,  Reckville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  number 
301-480-6900. 

Dated  May  27, 1997. 

Henrietta  Hyatt-Knorr, 

Acting  Deputy  Director.  National  Bioethics 
Advisory  Ck>mmission. 

[FR  Doc.  97-14208  Filed  6-4-97;  8:45  am) 

BtLLMQ  CODE  4iaO-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Statement  of  Organization,  Functions 
and  Delegations  of  AuttK>rtty 

This  Notice  amends  Part  A  (Office  of 
the  Secretary)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  to  reflect  recent  changes 
in  Chapter  AF,  Office  of  Inspector 
General  (OIG).  Chapter  AF  was  last 
published  in  its  entirety  on  May  13, 
1996  (61  FR  22059). 

The  statement  of  organization, 
functions  and  delegations  of  authority 
reflects  the  original  transfer  of  the 
statutory  basis  for  the  Office  of  Insp>ector 
General  from  Public  Law  94-505  to 
Public  Law  95—452  (and  made  under  the 
Inspector  General  Act  Amendments  of 
1988.  Pubhc  Law  100-504),  and 
conforms  to  and  carries  out  the  statutory 
requirements  for  operating  the  Office  of 
Inspector  General.  A  number  of 
revisions  have  been  made  to  reflect  the 
consolidation  of  the  Inspector  General 
Division  of  the  Office  of  the  General 
Counsel  and  the  Office  of  Litigation 
Coordination  into  the  new  Office  of 
Counsel  to  the  Inspector  General 
(OCIG),  and  the  incorporation  of  OCIG 
into  the  OIG  organizational  structure.  In 
addition,  several  technical  changes  have 
been  made  to  reflect  revised  component 
functions  and  duties  in  accordance  with 
new  or  amended  authorities  and 
responsibilities  resulting  from  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (PubUc  Law 
104-191).  These  organizational  changes 
have  been  made  in  an  efl'ort  to  assist  the 
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Office  of  Inspector  General  in 
accomplishing  its  mission  with  greater 
efficiency  and  effectiveness. 

As  amended,  Chapter  AF  now  reads 
as  follows 

Section  AF.OO.  Office  of  Inspector 
General  (OIG) — Mission.  This 
organization  was  estabhshed  by  law  as 
an  independent  and  objective  oversight 
unit  of  the  Department  to  carry  out  the 
mission  of  promoting  economy, 
efficiency  and  effectiveness  through  the 
elimination  of  waste,  abuse  and  fraud. 
In  furtherance  of  this  mission,  the 
organization  engages  in  a  niunber  of 
activities: 

A.  Conducting  and  supervising  audits, 
investigations,  inspections  and 
evaluations  relating  to  HHS  programs 
and  operations. 

B.  Identifying  systemic  weaknesses 
giving  rise  to  opportunities  for  fraud 
and  abuse  in  HHS  programs  and 
operations  and  making 
recommendations  to  prevent  their 
recurrence. 

C.  Leading  and  coordinating  activities 
to  prevent  and  detect  fraud  and  abuse  in 
HHS  programs  and  operations. 

D.  Detecting  wrongdoers  and  abusers 
of  HHS  programs  and  beneficiaries  so 
appropriate  remedies  may  be  brought  to 
bear. 

E.  Keeping  the  Secretary  and  the 
Congress  fully  and  currently  informed 
about  problems  and  deficiencies  in  the 
administration  of  such  programs  and 
operations  and  about  the  need  for  and 
progress  of  corrective  action,  including 
imposing  sanctions  against  providers  of 
health  care  under  Medicare  and 
Medicaid  who  commit  certain 
prohibited  acts. 

In  support  of  its  mission,  the  Office  of 
Inspector  General  carries  out  and 
maintains  an  internal  quality  assurance 
system  and  a  peer  review  system  with 
other  Offices  of  Inspectors  General,  that 
include  periodic  quality  assessment 
studies  and  quality  control  reviews,  to 
provide  reasonable  assurance  that 
appUcable  laws,  regulations,  pohcies, 
procedures,  standards  and  other 
requirements  are  followed;  are  effective; 
and  are  functioning  as  intended  in  OIG 
operations. 

Section  AF.IO,  Office  of  Inspector 
General — Organization.  There  is  at  the 
head  of  the  OIG  a  statutory  Inspector 
General,  appointed  by  the  President  and 
confirmed  by  the  Senate.  The  Office  of 
Inspector  General  consists  of  seven 
organizational  units: 

A.  Immediate  Office  of  the  Inspector 
General  (AFA). 

B.  Office  of  Management  and  PoUcy 
(AFC). 

C.  Office  of  Evaluation  and 
Inspections  (AFE). 


D.  Office  of  Enforcement  and 
Compliance  (AFF). 

E.  Office  of  Counsel  to  the  Inspector 
General  (AFG). 

F.  Office  of  Audit  Services  (AFH). 

G.  Office  of  Investigations  (AFJ). 
Section  AF.20,  Office  of  Inspector 

General — Functions.  The  component 
sections  which  follow  describe  the 
specific  functions  of  the  organization. 

Section  AFA. 00,  Immediate  Office  of 
the  Inspector  General  (lOIG) — Mission. 
The  Inspector  General  is  directly 
responsible  for  meeting  the  statutory 
mission  of  the  OIG  as  a  whole  and  for 
promoting  effective  OIG  internal  quality 
assurance  systems,  including  quality 
assessment  studies  and  quality  control 
reviews  of  OIG  processes  and  products. 
The  Office  of  Inspector  General  also 
plans,  conducts  and  participates  in  a 
variety  of  inter-agency  cooperative 
projects  and  undertakings  relating  to 
fraud  and  abuse  activities  with  the 
Department  of  Justice  (Do J),  the  Health 
Care  Financing  Administration  (HCFA) 
and  other  governmental  agencies. 

Section  AFA. 10,  Immediate  Office  of 
the  Inspector  General — Organization. 
The  Inimediate  Office  is  comprised  of 
the  Inspector  General,  the  Principal 
Deputy  Inspector  General,  and  an 
immediate  staff. 

Section  AFA.20,  Immediate  Office  of 
the  Inspector  General — Functions.  As 
the  senior  official  of  the  organization, 
the  Inspector  General  supervises  the 
Chief  Counsel  to  the  Inspector  General 
and  the  Deputy  Inspectors  General  who 
head  the  major  OIG  components.  The 
Inspector  General  is  appointed  by  the 
President,  with  the  advice  and  consent 
of  the  Senate,  and  reports  to  and  is 
under  the  general  supervision  of  the 
Secretary  or,  to  the  extent  such 
authority  is  delegated,  the  Deputy 
Secretary,  but  does  not  report  to  and  is 
not  subject  to  supervision  by  any  other 
officer  in  the  Department.  In  keeping 
with  the  independence  intended  in  the 
statutory  basis  for  the  OIG  and  its 
mission,  the  Inspector  General  assumes 
and  exercises,  through  fine 
management,  all  functional  authorities 
related  to  the  administration  and 
management  of  the  OIG  and  all  mission 
related  authorities  stated  or  implied  in 
the  law  or  delegated  directly  from  the 
Secretary. 

The  Inspector  General  provides 
executive  leadership  to  the  organization 
and  exercises  general  supervision  over 
the  personnel  and  functions  of  its  major 
components.  The  Inspector  General 
determines  the  budget  needs  of  the  OIG, 
sets  OIG  policies  and  priorities,  oversees 
OIG  operations  and  provides  reports  to 
the  Secretary  and  the  Congress.  In  this 
capacity  the  Inspector  General  is 


empowered  under  the  law  with  general 
personnel  authority,  e.g.,  selection, 
promotion,  assignment  of  employees, 
including  members  of  the  senior 
executive  service.  The  Inspector  General 
delegates  related  authorities  as 
appropriate. 

The  Principal  Deputy  Inspector 
General  assists  the  Inspector  Genera]  in 
the  management  of  the  OIG,  and  during 
the  absence  of  the  Inspector  General, 
acts  as  the  Inspector  General. 

Section  AFC.OO.  Office  of 
Management  and  Policy  (OMP) — 
Mission.  This  office  is  responsible  for 
the  reporting  and  legislative  and 
regulatory  review  functions  required  in 
the  law;  for  formulating  and  executing 
the  OIG  budget;  for  managing  external 
affairs;  and  for  estabUshing  functional 
policies  for  the  general  management  of 
the  OIG.  In  support  of  its  mission,  the 
office  carries  out  and  maintains  an 
internal  quaUty  assiurance  system.  The 
system  includes  quaUty  assessment 
studies  and  quality  control  reviews  of 
OMP  processes  and  products  to  ensure 
that  pohcies  and  procedures  are 
followed  effectively  and  function  as 
intended. 

Section  AFC.  10,  Office  of 
Management  and  Policy — Organization. 
This  office  is  directed  by  the  Deputy 
Inspector  General  for  Management  and 
Policy,  and  comprises  the  Deputy 
Inspector  General  for  OMP  and  an 
immediate  staff. 

Section  AFC.20,  Office  of 
Management  and  Policy— Functions. 
Through  the  Deputy  Inspector  General 
for  Management  and  Policy: 

A.  The  office  conducts  and 
coordinates  OIG  reviews  of  existing  and 
proposed  legislation  and  regulations 
related  to  HHS  programs  and  operations 
to  identify  their  impact  on  economy  and 
efficiency  and  their  potential  for  fraud 
and  abuse.  It  serves  as  contact  for  the 
press  and  electronic  media  and  serves  as 
OIG  congressional  liaison.  The  office 
prepares  or  coordinates  congressional 
testimony  and  confers  with  officials  in 
the  Office  of  the  Secretary  staff  divisions 
on  congressional  relations,  legislation 
and  public  affairs.  It  develops  and 
publishes  OIG  newsletters,  recruitment 
brochures  and  other  issuances  to 
aimounce  and  promote  OIG  activities 
and  accomplishments. 

B.  The  office  coordinates  the 
development  of  the  OIG  long-range 
strategic  plan.  It  compiles  the 
Semiannual  and  other  legislatively- 
mandated  reports  to  the  Congress  and 
operates  the  Executive  Secretariat.  It 
formulates  and  oversees  the  execution 
of  the  OIG  budget  and  confers  with  the 
Office  of  the  Secretary,  the  Office  of 
Management  and  Budget  and  the 
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Congress  on  budget  issues.  It  issues 
quarterly  grants  to  States  for  Medicaid 
fraud  control  units.  It  conducts 
management  studies  and  analyses  and    ■ 
establishes  and  coordinates  general 
management  policies  for  the  OIG  and 
publishes  those  policies  in  the  OIG 
Administrative  Manual.  It  serves  as  OIG 
liaison  to  the  Office  of  the  Secretary  for 
personnel  issues  and  other 
administrative  policies  and  practices, 
and  on  equal  employment  opportunity 
and  other  civil  rights  matters.  It 
coordinates  internal  control  reviews  for 
the  OIG. 

C.  The  office  is  responsible  for  OIG 
information  resources  management 
(IRM),  as  defined  by  the  Paperwork 
Reduction  Act,  OMB  Circular  A-130. 
the  Federal  Information  Resources 
Management  regulations,  the  Computer 
Security  Act  of  1987,  HHS  IRM 
Circulars,  and  by  related  guidance.  The 
office  also  provides  information 
technology  support  to  the  OIG  through 
management  of  its  local  area  networks 
nationwide,  provision  of  headquarters 
computer  end-user  support,  and  support 
of  OIG  information  systems  as  required. 
Through  this  office,  the  Deputy 
Inspector  General  for  Management  and 
Policy  serves  as  the  OIG  Chief 
Information  Officer. 

Section  AFE.OO,  Office  of  Evaluation 
and  Inspections  (OEI) — Mission.  The 
Office  of  Evaluation  and  Inspections  is 
responsible  for  conducting  inspections 
of  HHS  programs,  operations  and 
processes  to  identify  vulnerabilities,  to 
prevent  and  detect  fraud,  waste  and 
abuse,  and  to  promote  economy, 
efficiency  and  effectiveness  in  HHS 
programs  and  operations. 

Section  AFE.IO,  Office  of  Evaluation 
and  Inspections — Organization.  This 
office  is  directed  by  the  Deputy 
Inspector  General  for  Evaluation  and 
Inspections,  and  comprises  the 
Immediate  Office,  including  the  Deputy 
Inspector  General  for  OEI  and  an 
immediate  staff,  and  eight  regiontd 
offices. 

Section  AFE.20,  Office  of  Evaluation 
and  Inspections — Functions.  The  office 
is  responsible  for  carrying  out 
inspections  supporting  the  OIG  mission. 
The  Deputy  Inspector  General  provides 
general  supervision  to  the  OEI 
immediate  office  staff  and  supervises 
the  Regional  Inspectors  General  for 
Evaluation  and  Inspections  who  carry 
out  OEI's  mission  and  activities  in 
assigned  geographic  areas.  The 
Immediate  Office  carries  out  OEI's 
mission  Ln  headquarters. 

A.  The  immediate  office  develops 
OEI's  evaluation  and  inspections 
poUcies,  procedures  and  standards.  It 
manages  OEI's  human  and  financial 


resources.  It  develops  and  monitors 
OEI's  management  information  systems. 
It  conducts  management  reviews  within 
the  HHS/OIG  and  for  other  OIG's  upon 
request.  The  office  carries  out  and 
maintains  an  internal  quality  assurance 
system.  The  system  includes  quality 
assessment  studies  and  quality  control 
reviews  of  OEI  processes  and  products 
to  ensure  that  policies  and  procedures 
are  effective;  are  followed;  and  are 
functioning  as  intended. 

B.  The  immediate  office  manages 
OEI's  work  planning  process,  and 
develops  and  reviews  legislative, 
regulatory  and  program  proposals  to 
reduce  vulnerabiUties  to  fraud,  waste 
and  mismanagement.  It  develops 
evaluation  techniques  and  coordinates 
projects  with  other  OIG  and 
departmental  components.  It  provides 
programmatic  expertise  and  information 
on  new  programs,  procedures, 
regulations  and  statutes  to  OEI  regional 
offices.  It  maintains  haison  vdth  other 
components  in  the  Department,  follows 
up  on  implementation  of  corrective 
action  recommendations,  evaluates  the 
actions  taken  to  resolve  problems  and 
vulnerabilities  identified,  and  provides 
additional  data  or  corrective  action 
options,  where  appropriate. 

C.  The  immediate  office  provides 
statistical  and  data  base  advice  and 
services  for  inspections  conducted  by 
the  regional  offices.  It  carries  out 
analyses  of  large  data  bases  to  identify 
potential  areas  of  fraud  and  abuse,  and 
provides  technical  assistance  to  the 
regional  offices  for  these  purposes.  It 
operates  a  toll-free  hotfine  for  the  OIG 
to  permit  individuals  to  call  in 
suspected  fraud  or  waste,  refers  the  calls 
for  appropriate  action  by  HHS  agencies 
or  other  OIG  components,  and  analyzes 
the  body  of  calls  to  identify  trends  and 
patterns  of  fraud  and  abuse  needing 
attention. 

D.  The  regional  offices  carry  out  OEI's 
mission  in  the  field.  The  regional  offices 
evaluate  HHS  programs  and  produce  the 
results  in  inspection  reports.  They 
conduct  data  and  trend  analyses  of 
major  HHS  initiatives  to  determine  the 
effects  of  current  poUcies  and  practices 
on  program  efficiency  and  effectiveness. 
They  recommend  changes  in  program 
pohcies,  regulations  and  laws  to 
improve  efficiency  and  effectiveness, 
and  to  prevent  fraud,  abuse,  waste  and 
mismanagement.  They  analyze  existing 
poUcies  to  evaluate  options  for  future 
poUcy,  regulatory  and  legislative 
improvements. 

Section  AFF.OO,  Office  of  Enforcement 
and  Compliance  (OEC) — Mission.  The 
Office  of  Enforcement  and  Compliance 
is  responsible  for  the  imposition  of 
those  mandatory  and  permissive 


program  exclusions  and  civil  money 
penalty  (CMP)  and  assessment  actions 
not  handled  by  the  Office  of  Counsel  to 
the  Inspector  General  (OOG),  Qvil 
Recoveries  Branch.  The  office  serves  as 
a  haison  with  HCFA,  State  licensing 
boards  and  other  outside  organizations 
and  entities  vnth  regard  to  exclusion, 
compliance  and  enforcement  activities. 
It  develops  models  for  corporate 
integrity,  compUance  and  enforcement 
programs;  monitors  ongoing 
compliance,  exclusion,  enforcement 
activities  and  HCFA  suspension 
agreements;  and  promotes  industry 
awareness  of  corporate  integrity  and 
enforcement  agreements  developed  by 
the  OIG. 

Section  AFF.IO,  Office  of  Enforcement 
and  Compliance — Organization.  This 
office  is  directed  by  the  Deputy 
Inspector  General  for  Enforcement  and 
Compliance,  and  comprises  the  Deputy 
Inspector  General  for  OEC  and  an 
immediate  staff. 

Section  AFF.20.  Office  of  Enforcement 
and  Compliance — Functions.  Through 
the  Deputy  Inspector  General  for 
Enforcement  and  Compliance: 

A.  The  office  develops,  coordinates 
and  effectuates  all  health  care 
mandatory  and  permissive  exclusions, 
with  the  exception  of  those  handled  by 
the  OCIG,  Civil  Recoveries  Branch.  The 
office  develops  standards  governing  the 
imposition  of  the  mandatory  and 
permissive  exclusion  authorities  within 
the  scope  of  its  responsibiUty,  and 
develops  criteria  for  evaluating  when  it 
will  impose  such  permissive  exclusions 
against  health  care  providers.  It  reviews 
all  apphcations  for  readmission  to 
program  participation  for  purposes  of 
determining  whether  an  excluded 
provider  has  demonstrated  the  ability  to 
comply  with  program  requirements;  and 
ensures  enforcement  of  exclusions 
imposed  through  liaison  with  HCFA, 
Do]  and  other  governmental  and  private 
sector  entities.  The  office  coordinates 
with  the  Public  Health  Service  to 
effectuate  repayment  agreements  with 
those  excluded  individuals  who  have 
defaulted  on  HEAL  loans. 

B.  The  office  is  responsible  for 
developing,  improving  and  maintaining 
a  comprehensive  and  coordinated  OIG 
data  base  on  all  OIG  exclusion  actions, 
and  promptly  and  accurately  reports  all 
exclusion  actions  within  its  authority  to 
the  data  base.  It  informs  appropriate 
regulatory  agencies,  health  care 
providers  and  the  general  pubhc  of  all 
OIG  exclusion  actions,  and  is 
responsible  for  improving  pubhc  access 
to  information  on  these  exclusion 
actions  to  ensure  that  excluded 
individuals  and  entities  are  effectively 
barred  from  program  participation. 
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C.  The  office  imposes  CMPs  and  other 
assessments  in  accordance  with  the 
CMP  law  on  those  cases  not  handled  by 
the  OCIG,  Civil  Recoveries  Branch,  and 
ensures  that  all  monetary  recoveries  are 
promptly  and  accurately  reported  to  the 
appropriate  OIG  data  base. 

D.  The  office  monitors  corporate  and 
provider  compliance  plans  adopted  as 
part  of  settlement  agreements,  and 
develops  audit  and  investigative  review 
standards  for  monitoring  such  plans  in 
cooperation  and  coordination  with  other 
OIG  components.  It  resolves  breaches  of 
compliance  plans  through  the 
development  of  corrective  action  plans, 
on-site  reviews,  and  when  appropriate, 
refers  material  breaches  of  compliance 
plans  to  the  OQG,  Civil  Recoveries 
Branch  for  potential  sanctioning. 

E.  The  office  serves  to  increase 
industry  awareness  of  corporate 
compliance  issues  by  proactively 
promoting  voluntary  adoption  of 
corporate  compliance  plans  through 
speeches,  articles,  visits  and  other 
liaison  activities  with  governmental  and 
private  sector  ^oups,  as  well  as 
developing  model  or  best  practice 
recommendations  to  be  utilized  by  the 
health  care  industry. 

F.  The  office  represents  the  OIG  in 
coordinating  all  CMP  actions  initiated 
by  other  Federal  health  care  programs 
that  are  authorized  to  prosecute  health 
care  providers.  The  office  provides 
guidance  and  monitors  all  actions  in 
this  area  until  completion  of  these 
actions. 

Section  AFG.OO,  Office  of  Counsel  to 
the  Inspector  General  (OCIG) — Mission. 
The  Office  of  Counsel  to  the  Inspector 
General  (OCIG)  is  responsible  for 
providing  all  legal  services  and  advice 
to  the  Inspector  General,  Principal 
Deputy  Inspector  General  and  all  the 
subordinate  components  of  the  Office  of 
Inspector  General,  in  connection  with 
OIG  operations  and  administration,  OIG 
fraud  and  abuse  enforcement  activities, 
and  OIG  activities  designed  to  promote 
efficiency  and  economy  in  the 
Department's  programs  and  operations. 
The  OCIG  is  also  responsible  for 
htigating  civil  money  penalty  (CMP) 
and  program  exclusion  cases  within  the 
jurisdiction  of  the  OIG,  for  the 
coordination  and  disposition  of  False 
Claims  Act  qui  tam  and  criminal,  civil 
and  administrative  matters  involving 
the  Department  of  Justice  (DoJ),  and  for 
the  resolution  of  voluntary  disclosure 
and  program  compliance  activities. 

Section  AFG.IO,  Office  of  Counsel  to 
the  Inspector  Generals-Organization. 
The  office  is  directed  by  the  Chief 
Counsel  to  the  Inspector  General,  and 
the  Assistant  Inspector  General  for  Legal 


Affairs.  The  office  is  comprised  of  the 
following  components: 

A.  Advice. 

B.  Civil  Recoveries. 

C.  Administrative  Litigation. 

D.  Industry  Guidance. 

Section  AFG.20,  Office  of  Counsel  to 
the  Inspector  General — Functions.  A. 
Advice.  This  office  provides  legal  advice 
to  the  various  components  of  the  OIG  on 
legal  issues  that  arise  in  the  exercise  of 
the  OIG's  responsibilities  under  the 
Inspector  General  Act  of  1978.  Such 
issues  include  the  scope  and  exercise  of 
the  Inspector  General's  authorities  and 
responsibihties;  investigative 
techniques  and  procedures  (including 
criminal  procedure);  the  sufficiency  and 
impact  of  legislative  proposals  affecting 
the  OIG;  and  the  conduct  and  resolution 
of  investigations,  audits  and 
inspections.  The  office  evaluates  the 
legal  sufficiency  of  OIG 
recommendations  and  develops  formal 
legal  opinions,  in  coordination  with  the 
HHS  Office  of  the  General  Counsel,  to 
support  those  recommendations.  The 
office  provides  legal  advice  on  OIG 
internal  administration  and  operations, 
including  appropriations,  delegations  of 
authority,  ethics,  OIG  regulations, 
personnel  matters,  the  disclosure  of 
information  under  the  Freedom  of 
Information  Act  and  the  safeguarding  of 
information  imder  the  Privacy  Act.  The 
office  is  responsible  for  conducting  and 
coordinating  Utigation  activities  on 
personnel  and  Equal  Employment 
Opportunity  matters  and  Federal  tort 
actions  involving  OIG  employees.  The 
office  is  responsible  for  the  clearance 
and  enforcement  of  subpoenas  issued  by 
the  OIG,  and  defends  the  OIG  in 
litigation  matters  as  necessary. 

B.  Civil  Recoveries.  This  office 
oversees  all  False  Claims  Act  cases, 
including  qui  tam  cases,  and  handles 
final  sign-off  on  False  Claims  Act 
settlements  for  the  Department.  It 
coordinates  DO)  resource  requests, 
participates  in  settlement  negotiations 
and  provides  litigation  support.  It 
coordinates  the  Department's  response 
to  all  settlement  proposals  in  cases 
involving  DO),  including  the  amount  of 
restitution  and  resolution  of  the  selected 
CMP  and  program  exclusion  liability. 
Where  necessary,  the  office  litigates 
appeals  of  program  exclusions  imposed 
in  such  cases  before  the  Department 
Appeals  Board  (DAB)  and  assists  DOJ  in 
handling  any  subsequent  appeals  of 
such  cases  to  the  Federal  courts.  The 
office  coordinates  and  resolves  all 
voluntary  disclosure  cases  through:  (1) 
liaison  activities  with  DOJ  and  the  U.S. 
Attorney's  office;  (2)  the  disclosure 
verification  efforts  of  OAS  and  OI;  and 
(3)  final  disposition  and  sign-off  of  the 


matter.  The  office,  in  coordination  with 
other  OIG  components,  develops  both 
the  standards  governing  the  use  of 
program  exclusion  authorities  in  cases 
involving  other  Federal  agencies, 
including  DOJ,  and  the  criteria  for 
evaluating  whether  to  impose  program 
exclusions  against  health  care  providers 
in  such  cases.  It  is  responsible  for 
ensuring  that  all  program  exclusion 
actions  not  handled  by  OEC  are 
promptly  and  accurately  reported  to  the 
appropriate  OIG  data  base.  The  office  is 
responsible  for  developing  and 
maintaining  a  comprehensive  and 
coordinated  data  base  on  all  settled  and 
pending  False  Claims  Act  and  CMP 
cases  under  its  authority. 

C.  Administrative  Litigation.  This 
office  is  responsible  for  providing  legal 
advice  to  OEC  concerning  the  legal 
sufficiency  of  proposed  program 
exclusions,  issues  relating  to  the  scope 
and  effect  of  program  exclusions,  and 
the  reinstatement  of  excluded  persons 
or  entities.  The  office  assists  OEC  in 
developing  standards  governing  the 
imposition  of  program  exclusions.  The 
office  Utigates  appeals  of  program 
exclusions  imposed  by  OEC  before  the 
DAB  and  assists  EXDJ  in  handling  any 
subsequent  appeals  of  such  cases  to  the 
Federal  courts.  The  office  reviews  all 
patient  anti-dumping  cases  referred  by 
the  Health  Care  Financing 
Administration,  makes 
recommendations  regarding  the 
handling  of  these  cases,  and  negotiates 
settlements  with  hospitals  and 
physicians  of  their  liability  for  CMPs 
and  program  exclusions.  Where 
appropriate,  the  office  litigates  CMPs 
and  program  exclusions  imposed  on 
hospitals  and  physicians  for  violations 
of  the  patient  anti-dumping  statute.  The 
office  also  reviews,  negotiates 
settlements,  and  litigates  other  CMP 
cases  that  have  been  referred  by  OEC.  In 
addition,  the  office  provides  legal 
advice  to  OEC  on  matters  involving  the 
development  and  monitoring  of 
corporate  compliance  plans,  the 
resolution  of  breaches  of  such  plans, 
and  the  development  of  corrective 
action  plans.  The  office  also  has  primary 
responsibiUty  for  developing  and 
promulgating  all  OIG  sanction  and 
interpretative  regulations  for 
codification  into  the  Code  of  Federal 
Regulations,  all  OIG-related  Federal 
Register  notices,  and  the  review  and 
drafting  of  legislative  proposals  relating 
to  fraud  and  abuse  enforcement 
activities. 

D.  Industry  Guidance.  This  office  is 
responsible  for  drafting  and  issuing 
advisory  opinions  to  the  health  care 
industry  and  members  of  the  public  on 
whether  an  activity  (or  proposed 


UMI 


rederal  Regisier  /  Vol.  62.  No.  108  /  Thursday,  June  5,  1997  /  Notices 


30863 


activity)  would  constitute  grounds  for 
the  imposition  of  a  sanction  under  the 
anti-kickback  statute,  the  CMP  law  or 
the  program  exclusion  authorities,  and 
on  other  issues  pertaining  to  the  anti- 
kickback  statute.  The  office  develops 
and  updates  procedures  for  the 
submission  of  requests  for  advisory 
opinions  and  for  determining  the  fees 
that  will  be  imposed.  The  office  solicits 
and  responds  to  proposals  for  new 
regulatory  safe  harbors  to  the  anti- 
kickback  statute,  modifications  to 
existing  safe  harbors,  and  new  fraud 
alerts.  The  office  consults  with,  and 
obtains  the  concurrence  of,  DOJ  on  all 
proposed  advisory  opinions  and  safe 
harbors  before  issuance  or  public^bn. 
The  office  provides  legal  advice  to  the 
various  components  of  the  OIG,  other 
offices  of  the  Department,  and  EKDJ 
concerning  matters  involving  the 
interpretation  of  the  anti-kickback 
statute  and  assists  those  components  or 
offices  in  analyzing  the  applicability  of 
the  anti-kickback  statute  to  various 
practices  or  activities  under  review. 

Section  AFH.OO.  Office  of  Audit 
Services  (OAS) — Mission.  The  Office  of 
Audit  Services  provides  pohcy  direction 
for  and  conducts  and  oversees 
comprehensive  audits  of  HHS  programs, 
operations,  grantees  and  contractors, 
following  generally  accepted 
Government  auditing  standards 
(GAGAS),  the  Single  Audit  Act  of  1984, 
applicable  Office  of  Management  a^d 
Budget  (OMB)  circulars  and  other  legal, 
regulatory  and  administrative 
requirements.  It  maintains  an  internal 
quality  assurance  system,  including 
periodic  quaUty  assessment  studies  and 
quality  control  reviews,  to  provide 
reasonable  assiuance  that  apphcable 
laws,  regulations,  policies,  procedures, 
standards  and  other  requirements  are 
followed  in  all  audit  activities 
performed  by,  or  on  behalf  of,  the 
Department.  In  furtherance  of  this 
mission,  the  organization  engages  in  a 
number  of  activities: 

A.  The  office  coordinates  and  confers 
with  officials  of  the  central  Federal 
management  agencies  (OMB,  the 
General  Accounting  Office  (GAO),  the 
Office  of  Personnel  Management  (0PM) 
and  the  Department  of  the  Treasury)  on 
audit  matters  involving  HHS  programs 
and  operations.  It  provides  technical 
assistance  to  Federal,  State  and  local 
investigative  offices  on  matters 
concerning  the  operation  of  the 
Department's  programs.  It  participates 
in  interagency  efforts  implementing 
OMB  Qrculars  A-128  and  A-110, 
which  call  for  use  of  the  single  audit 
concept  for  most  external  audits.  It 
performs  audits  of  activities 
administered  by  other  Federal 


departments,  following  the  system  of 
audit  cognizance  administered  by  OMB. 
It  participates  in  the  President's  Council 
on  Integrity  and  Efficiency  (PCIE) 
Initiatives  and  other  Government-wide 
projects.  It  works  with  other  OIG 
components  on  special  assignments  and 
projects.  It  responds  to  congressional 
oversight  interests  related  to  audit 
matters  in  the  Department. 

B.  The  Office  of  Audit  Services  helps 
HHS  operating  divisions  and  the  Office 
of  the  Secretary  staff  divisions  to 
develop  poUcies  to  manage  grants  and 
prociuements  and  policies  to  estabUsh 
indirect  cost  rates.  It  performs  pre- 
award  audits  of  grant  or  contract 
proposals  to  determine  the  financial 
capability  of  the  grantees  or  contractors 
and  conducts  post-award  audits. 

C.  The  office  reviews  legislative, 
regulatory  and  policy  proposals  for 
audit  implications.  It  recommends 
improvements  in  the  accountabiUty  and 
integrity  features  of  legislation, 
regulations  and  policy.  It  prepares 
reports  of  audits  and  special  studies  for 
the  Secretary,  heads  of  HHS  operating 
divisions,  Regional  Directors  and  others. 
It  gathers  data  on  unresolved  audit 
findings  for  the  statutorily  required 
Semiannual  Reports  to  the  Congress  and 
for  the  Deputy  Secretary  as  Chairman  of 
the  Audit  Resolution  Council.  It 
conducts  follow-up  examinations  and 
special  analyses  of  actions  taken  on 
previously  reported  audit  findings  and 
recommendations  to  ensure 
completeness  and  propriety. 

D.  The  office  decides  when  audits  can 
or  may  be  performed  by  audit 
organizations  outside  the  Department, 
including  those  by  other  Federal  or 
nonfederal  governmental  agencies, 
contractors,  or  public  accounting  firms. 
It  assures  that  any  audit  performed  by 
non-OIG  auditors  compfies  with  the 
Government  auditing  standards 
established  by  the  Comptroller  General 
of  the  United  States.  It  evaluates  audits 
performed  for  the  Department  by 
outside  organizations.  It  coordinates  the 
development  of  the  OIG  Aimual  Work 
Plan  and  produces  summaries  of  both 
(1)  the  Orange  Book — a  summary  of 
unimplemented  program  and 
management  improvements 
reconmiended — and  (2)  the  Red  Book — 
a  summary  of  significant  monetary 
recommendations  not  yet  implemented. 

E.  The  office  serves  as  the  focal  point 
for  all  financial  audit  activity  within  the 
Department  and  provides  the  primary 
liaison  conduit  between  the  OIG  and 
departmental  management.  The  office 
provides  overall  leadership  and 
direction  in  carrying  out  the 
responsibiUties  mandated  under  the 


Chief  Financial  Officers  Act  relating  to 
financial  statement  audits. 

Section  AFH.IO,  Office  of  Audit 
Services — Organization.  The  Office  of 
Audit  Services  comprises  the  following 
components: 

A.  Immediate  Office. 

B.  Audit  Operations  and  Financial 
Statement  Activities. 

C.  Health  Care  Financing  Audits. 

D.  Administrations  of  Children, 
Family  and  Aging  Audits. 

E.  Pubhc  Health  Audits. 
Section  AFH.20,  Office  of  Audit 

Services — Functions.  A.  Immediate 
Office  of  the  Deputy  Inspector  General 
for  Audit  Semces.^This  office  is 
directed  by  the  Deputy  Inspector 
General  for  Audit  Services  who  carries 
out  the  functions  designated  in  the  law 
for  the  position.  Assistant  Inspector 
General  for  Auditing.  The  Deputy 
Inspector  General  for  Audit  Services  is 
responsible  to  the  Inspector  General  for 
carrying  out  OIG's  audit  mission  and 
supervises  the  Assistant  Inspectors 
General  heading  OAS  offices  described 
below. 

The  Immediate  Office  manages  the 
human  and  financial  resources  of  the 
Office  of  Audit  Services  including 
developing  staffing  allocation  plans  and 
issuing  poUcy  for,  coordinating  and 
monitoring  all  budget,  staffing, 
recruiting  and  training  activities  of  the 
office.  Included  in  this  is  the 
responsibility  to  track  court  ordered  or 
agreed-to  costs  of  audits  recouped  from 
health  care  providers  found  to  have 
violated  Medicare  fraud  and  abuse 
program  provisions.  It  maintains  a 
professional  development  program  for 
Office  of  Audit  Services  staff  which 
meets  the  requirements  of  Government 
auditing  standards.  The  office  provides 
haison  with  the  General  Accounting 
Office.  It  reviews  all  repUes  to  GAO 
reports  to  ensure  they  are  responsive, 
properly  coordinated  and  representative 
of  HHS  policy  and  advises  the  Secretary 
and  other  officials  about  significant 
findings. 

B.  Audit  Operations  and  Financial 
Statement  Activities.  This  office  is 
directed  by  the  Assistant  Inspector 
General  for  Audit  Operations  and 
Financial  Statement  Activities.  In 
addition  to  directing  this  office,  the 
Assistant  Inspector  General  supervises 
the  eight  Regional  Inspectors  General  for 
Audit  Services.  The  office's  principal 
functions  include  providing  direction 
and  oversight  to  OAS  through  its  work 
planning  and  quafity  assurance 
activities;  the  direct-line  responsibiUty 
for  audits  of  financial  statements  and 
financial  related  audits,  including 
internal  audits  of  functional  areas 
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within  the  Department;  and  directing 
field  audit  operations. 

1 .  The  office  serves  as  the  focal  point 
for  all  financial  statement  and  financial 
related  audit  activity  within  the 
Department  and  serves  as  the  primary 
liaison  conduit  between  the  OIG  and 
departmental  management. 

2.  The  office  operates  an  internal 
quality  assurance  system  that  provides 
reasonable  assurance  that  applicable 
laws,  regulations,  policies,  procedures, 
standards  and  other  requirements  are 
followed  in  all  audit  activities 
performed  by.  or  on  behalf  of,  the 
Department. 

3.  The  office  evaluates  audit  work, 
including  performing  quality  control 
reviews  of  audit  reports,  and  develops 
and  monitors  audit  work  plans.  It 
develops  audit  poHcy,  procedures, 
standards,  criteria  and  instructions  for 
all  audit  activities  performed  by,  on 
behalf  of,  or  conforming  with 
departmental  programs,  grants, 
contracts  or  operations  in  accordance 
with  GAGAS  and  other  legal,  regulatory 
and  administrative  requirements. 

4.  The  office  tracks,  monitors  and 
reports  on  audit  resolution  and  follow- 
up  in  accordance  with  OMB  Circular  A- 
50. 

5.  The  office  provides  oversight  for 
audits  of  governments,  universities  and 
nonprofit  organizations  conducted  by 
nonfederal  auditors  and  those  under 
contract  with  the  OIG  (external  audit 
resources). 

6.  The  office  coordinates  with  the 
other  OIG  components  in  developing 
the  semiannual  report  to  Congress. 

C.  Health  Care  rinancing  Audits.  This 
office  is  directed  by  the  Assistant 
Inspector  General  for  Health  Care 
Financing  Audits.  The  office  conducts 
programmatic  and  fi^ud  and  abuse 
oriented  audits  of  HCFA  program 
operations  and  oversees  nationwide  the 
audits  of  the  Medicare  and  Medicaid 
programs,  their  contractors,  and 
providers  of  services  and  products.  It 
mciintains  an  internal  quality  assurance 
system,  including  periodic  quality 
control  reviews,  to  provide  reasonable 
assurance  that  applicable  laws, 
regulations,  policies,  procedures, 
standards  and  other  requirements  are 
followed  in  all  HCFA  audit  activities 
performed  by,  or  on  behalf  of.  the 
Department. 

D.  Administrations  of  Children, 
Family  and  Aging  Audits.  This  office  is 
directed  by  the  Assistant  Inspector 
General  for  Administrations  of  Children, 
Family  and  Aging  Audits.  The  office 
conducts  and  oversees  audits  of  the 
operations  and  programs  of  the 
Administration  for  Children  and 
Families  and  the  Administration  on 


Aging,  as  well  as  statewide  cost 
allocation  plans.  It  maintains  an  internal 
quality  assurance  system,  including 
periodic  quality  control  reviews,  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations,  policies, 
procedures,  standards  and  other 
requirements  are  followed  in  its  audit 
activities. 

E.  Public  Health  Audits.'This  office  is 
directed  by  the  Assistant  Inspector 
General  for  Public  Health  Audits.  The 
office  conducts  and  oversees  audits  of 
the  programs  and  activities  of  the  public 
health  related  agencies,  including  the 
Food  and  Drug  Administration;  the 
National  Institutes  of  Health;  the  Health 
Resources  and  Services  Administration; 
the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration;  the  Centers  for 
Disease  Control  and  Prevention;  the 
Agency  for  Toxic  Substances  and 
Disease  Registry;  the  Indian  Health 
Service  and  the  Surgeon  General,  as 
well  as  those  colleges,  universities  and 
nonprofit  organizations  that  receive 
research  grants  bom  the  Federal 
Government.  It  maintains  an  internal 
quality  assurance  system,  including 
periodic  quality  control  reviews,  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations,  policies, 
procedures,  standards  and  other 
requirements  are  followed  in  all  public 
health  related  audit  activities  performed 
by,  or  on  behalf  of,  the  Department. 

Section  AFJ.OO.  Office  of 
Investigations  (OI) — Mission.  The  Office 
of  Investigations  is  responsible  for 
conducting  and  coordinating 
investigative  activities  related  to  fraud, 
waste,  abuse  and  mismanagement  in 
HHS  programs  and  operations, 
including  wrongdoing  by  applicants, 
grantees,  or  contractors,  or  by  HHS 
employees  in  the  performance  of  their 
official  duties.  It  serves  as  OIG  liaison 
to  Do)  on  all  matters  relating  to 
investigations  of  HHS  programs  and 
personnel,  and  reports  to  the  Attorney 
General  when  the  OIG  has  reasonable 
grounds  to  believe  Federal  criminal  law 
has  been  violated.  It  works  with  other 
investigative  agencies  and  organizations 
on  special  projects  and  assignments.  In 
support  of  its  mission,  the  office  carries 
out  and  maintains  an  internal  quality 
assurance  system.  The  system  includes 
quality  assessment  studies  and  quality 
control  reviews  of  OI  processes  and 
products  to  ensure  that  policies  and 
procedures  are  followed  effectively,  and 
are  functioning  as  intended. 

Section  AFf.lO.  Office  of 
Investigations — Organization.  The 
Office  of  Investigations  comprises  the 
following  components: 

A.  Immediate  Office. 

B.  Criminal  Investigations. 


C.  Investigations  Policy  and 
Oversight. 

Section  AFJ.20,  Office  of 
Investigations  — Functions.  A. 
Immediate  Office  of  the  Deputy 
Inspector  General  for  Investigations. 
This  office  is  directed  by  the  Deputy 
Inspector  General  for  Investigations  who 
is  responsible  for  the  functions 
designated  in  the  law  for  the  position. 
Assistant  Inspector  General  fo"r 
Investigations.  The  Deputy  Inspector 
General  for  Investigations  supervises  the 
Assistant  Inspectors  General  who  head 
the  01  offices  described  below. 

The  Deputy  Inspector  General  for 
Investigations  is  responsible  to  the 
Inspecror  General  for  carrying  out  the 
investigative  mission  of  the  OIG  and  for 
leading  and  providing  general 
supervision  to  the  OIG  investigative 
component.  The  Immediate  Office 
coordinates  quahty  assurance  studies  to 
ensure  that  applicable  laws,  regulations, 
pohcies,  procedures,  standards  and 
other  requirements  are  followed  in  all 
investigative  activities  performed  by,  or 
on  behalf  of,  the  Department. 

B.  Criminal  Investigations.  This  office 
is  directed  by  the  Assistant  Inspector 
General  for  Criminal  Investigations  who 
supervises  a  headquarters  policy  and 
review  staff  and  the  Regional  Inspectors 
General  for  Investigations  who  carry  out 
investigative  activities  in  their  assigned 
geographic  areas. 

1.  The  headquarters  staff  assists  the 
Deputy  Inspector  General  for 
Investigations  to  establish  investigative 
priorities,  to  evaluate  the  progress  of 
investigations,  and  to  report  to  the 
Inspector  General  on  the  effectiveness  of 
investigative  efforts.  It  develops  and 
implements  investigative  techniques, 
programs,  guidelines  and  policies.  It 
provides  programmatic  expertise  and 
issues  information  on  new  programs, 
procedures,  regulations  and  statutes.  It 
directs  and  coordinates  the  investigative 
field  offices. 

2.  The  headquarters  staff  reviews 
completed  reports  of  investigations  to 
ensure  accuracy  and  compUance  with 
guidelines.  It  issues  the  reports  to 
pertinent  agencies,  management 
officials  and  the  Secretary  and 
recommends  appropriate  debarment 
actions,  administrative  sanctions,  CMPs 
and  other  civil  actions,  or  prosecution 
under  criminal  law.  It  identifies 
systemic  and  programmatic 
vulnerabilities  in  the  Department's 
operations  and  makes  recommendations 
for  change  to  the  appropriate  managers. 

3.  The  staff  provides  for  the  personal 
protection  of  the  Secretary. 

4.  The  field  offices  conduct 
investigations  of  allegations  of  ft^ud, 
waste,  abuse,  mismanagement  and 
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violations  of  standards  of  conduct  and 
other  investigative  matters  within  the 
jurisdiction  of  the  OIG.  They  coordinate 
investigations  and  confer  with  HHS 
operating  divisions,  staff  divisions,  OIG 
counterparts  and  other  investigative  and 
law  enforcement  agencies.  They  prepare 
investigative  and  management 
improvement  reports. 

C.  Investigations  Policy  and  Oversight. 
This  office  is  directed  by  the  Assistant 
Inspector  General  for  Investigations 
Policy  and  Oversight  who  leads 
outreach  activities  to  State  and  local 
investigative  agencies,  and  the  general 
management  functions  of  the  Office  of 
Investigations. 

1.  The  office  oversees  State  Medicaid 
fraud  control  units  and  is  responsible 
for  certifying  and  recertifying  these 
imits  and  for  auditing  their  Federal 
funding.  The  office  provides  pertinent 
information  from  HHS  records  to  assist 
Federal,  State  and  local  investigative 
agencies  to  detect,  investigate  and 
prosecute  fraud.  It  manages  the  HHS 
Hotline  to  receive  complaints  and 
allegations  of  fraud,  waste  and  abuse, 
and  to  refer  the  information  for 
investigation,  audit,  program  review,  or 
other  appropriate  action.  It  coordinates 
with  the  GAO  hothne  and  hotlines  from 
other  agencies. 

2.  The  office  maintains  an  automated 
data  and  management  information 
system  used  by  all  OI  managers  and 
investigators.  It  provides  te^mical 
expertise  on  computer  applications  for 
investigations  and  coordinates  and 
approves  investigative  computer 
matches  with  other  agencies. 

3.  The  office  develops  general 
management  pohcy  for  the  OI.  It 
develops  and  issues  instructional  media 
on  detecting  wrongdoing  and  on 
investigating  and  processing  cases.  The 
office  reviews  proposed  legislation, 
regulations,  policies  and  procedures  to 
identify  vulnerabilities  and 
recommends  modification  where 
appropriate.  It  reviews  investigative 
files  in  response  to  Privacy  and 
Freedom  of  Information  Act  requests.  It 
plans,  develops,  implements  and 
evaluates  all  levels  of  employee  training 
for  investigations,  management,  support 
skills  and  other  functions,  and  serves  as 
OIG  Uaison  to  the  Office  of  the  Secretary 
for  Freedom  of  Information  and  Privacy 
Act  requests.  It  coordinates  general 
management  processes,  e.g.,  compiles 
reports  on  the  budget,  on  awards  and  on 
other  personnel  matters  for  01  as  a 
whole;  implements  policies  and 
procedures  pubUshed  in  the  OIG 
Administrative  Manual;  and  processes 
procurement  requests  and  other  service 
related  actions. 


Dated:  May  15, 1997. 
June  Gibbe  Brown 

Inspector  General. 

[FR  Doc.  97-14611  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  Number  747] 

Research  Programs  for  the 
Development  of  Methods  for  the 
Toxicity  Assessment  of  Environmental 
Chemical  Mixtures 

Introduction 

The  Agency  for  Toxic  Substances  and 
CKsease  Registry  (ATSDR)  aimounces 
the  availabihty  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement  based 
research  program  to  develop  methods  to 
determine  the  health  effects  of 
hazardous  substances  in  combination 
with  other  substances  with  which  they 
are  commonly  found  at  National 
Priorities  List  (NPL)  sites  and  facihties. 
Such  combinations  are  referred  to  as 
"chemical  mixtures."  The  objective  of 
this  program  is  to  develop  methods  of 
toxicity  assessment  of  chemical 
mixtures  so  as  to  promote  pubhc  health 
practices  based  on  current  scientific 
understanding  and  to  evaluate  exposure 
to  environmental  chemicals  of 
populations  Uving  in  the  vicinity  of 
hazardous  waste  sites. 

ATSDR  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quahty  of  life.  This 
announcement  is  related  to  the  Healthy 
People  2000  priority  areas  of 
Environmental  Health,  Surveillance  and 
Data  Systems,  and  Occupational  Safety 
and  Health.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  Section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  104(i)5tA)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
((42  U.S.C.  9604(i)5(A)  and  (15)). 

Eligible  Applicants 

EUgible  apphcants  are  the  official 
public  health  agencies  of  the  States  or 


their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Repubhc  of  Palau, 
and  federally  recognized  Indian  tribal 
governments.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
must  affirmatively  estabUsh  that  they 
meet  their  respective  State's  legislative 
definition  of  a  State  entity  or  pohtical 
subdivision  to  be  considered  an  eUgible 
apphcant. 

Funding  preference  will  be  given  to 
the  three  apphcants  that  are  currendy 
funded  under  this  cooperative 
agreement  program. 

Smoke^Free  Workplace 

ATSDR  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  PubUc  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  fadUties  that  receive  Federal 
funds  in  which  education,  Ubrary,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Availability  (rf^  Funds 

Approximately  $400,000  will  be 
available  in  FY  1997  to  fund  up  to  3 
cooperative  agreement  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $125,000.  ranging  from 
$50,000  to  $250,000.  The  awards  are 
expected  to  begin  on  or  about 
September  30, 1997,  for  a  12-manth 
budget  period  within  a  project  period  of 
5  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availabihty 
of  funds.  The  funding  estimate  above 
may  vary  and  is  subject  to  change. 

Purpose 

The  purpose  of  this  program  to 
develop  methods  for  the  assessment  of 
health  effects  of  chemical  mixtures 
found  at  hazardous  waste  sites.  Specific 
areas  of  funded  research  may  include  to: 

(1)  Identify  hazards  associated  with 
chemical  mixtures  found  in  the 
environment  that  impact  pubUc  health; 

(2)  evaluate  potential  toxicity  to  human 
populations  from  exposure  to  chemical 
mixtures;  (3)  study  the  pharmacokinetic 
behavior  of  chemical  mixtures;  (4)  study 
the  various  endpoints  that  would  be 
affected  and  the  target  organs  that 
would  be  impacted;  (5)  study  the 
mechanisms  of  action,  progression  and 
repair  of  the  injury  caused  by  chemical 
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mixtures;  (6)  identify  biomarkers 
(specific  and  generic)  that  would  allow 
the  determination  of  the  health  of  an 
organism;  (7)  develop  qualitative  and 
quantitative  health  assessment  methods 
for  chemical  mixtures;  and  (8)  develop 
methods  for  assessments  of  multiple 
health  effects. 

Program  Requirements 

ATSDR  will  provide  financial 
assistance  for  developing  assessment 
methods  and/or  conduct  of 
experimental  animal  research.  The 
objective  of  the  assessment  component 
is  to  solve  the  immediate  problems 
posed  to  the  Agency  while  the  research 
component  allows  the  development  of 
generic  guidance  for  chemical  mixtiues 
through  a  long  term  plan.  Both  of  these 
activities  are  necessary  and 
complementary  for  the  successful 
development  of  a  viable  research 
program.  This  research  program  for 
chemical  mixtures  would  improve  the 
knowledge  base  on  the  linkage  between 
the  uptake  of  hazardous  substances  and 
their  health  consequences,  and  reduce 
the  uncertainties  in  the  public  health 
assessments  performed  at  hazardous 
substance  releases  and  facilities. 

In  conducting  activities  to  achieve  the 
objectives  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  A.,  below,  and  ATSDR  will 
be  responsible  for  conducting  activities 
Usted  under  B.,  below: 

A.  Recipient  Activities 

1.  E)evelop  a  detailed  program  of 
research  to  investigate  toxicity  of 
chemical  mixtiu^s  found  at  hazardous 
waste  sites  and  faciUties  based  on  the 
specific  objectives  listed  in  the  Purpose 
section  of  this  aimouncement. 

2.  Establish  and  maintain  a  research 
plan  and  system  for  collecting 
information. 

3.  Provide  technical  and  research 
updates  to  ATSDR  on  a  quarterly  basis. 
Also,  provide  a  formal  annual  report  of 
research  and  financial  status  of  the 
project. 

4.  Conduct  workshops  or  symposia 
(periodically)  to  exchange  ciurent 
information,  opinions  and  research 
findings  on  mixtures. 

5.  Develop  and  implement 
mechanisms  to  assure  the  publication  of 
research  supported  through  this 
cooperative  agreement. 

6.  Demonstrate  the  potential 
application  of  research  findings  to 
public  health  assessment  at  hazardous 
waste  sites. 

B.  ATSDR  Activities 

1.  Provide  consultative, 
administrative  and  technical  assistance. 


as  needed,  in  the  development  of  the 
program  of  research  activities. 

2.  Conduct  technical  peer  review  of 
protocols,  studies  and  results  according 
to  ATSDR  established  policies. 

3.  Collaborate  with  the  recipient  in 
the  establishment  of  a  research  plan  and 
system  for  collecting/monitoring  data 
and  developing  periodic  reports  on 
activity. 

4.  Collaborate  on  the  preparation  of 
reports  and  briefing  materials  on  a 
timely  basis  to  assist  recipient  in 
presenting  and  writing  publications 
including  abstracts,  and  journal  articles. 

5.  Participate  and  collaborate  with  the 
applicant  in  planning  workshops  or 
sjrmposia  to  exchange  current 
information,  opinions,  and  research 
findings  on  mixtures. 

Application  Content 

In  a  narrative  form,  the  applicant  shall 
submit  sufficient  supporting  evidence  to 
satisfy  all  items  in  the  EVALUATION 
CRITERIA  section  of  this 
announcement.  The  applications 
submitted  under  this  cooperative 
agreement  will  contain  a  testing 
program  to  distinguish  health  effects 
posed  by  exposure  to  mixtures  of 
hazardous  chemicals.  It  is  anticipated 
that  the  application  received  will 
contain  technical  proposal(s)  that  may 
cover  up  to  a  five-year  period. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  for  scientific  and  technical 
merit  according  to  the  following  criteria: 

A.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

1 .  Appropriateness  and  Knowledge  of 
Study  Design— 25% 

The  extent  to  which  the  applicant's 
proposal  addresses:  (a)  Rationale  for  the 
proposed  study  design;  (b)  a  plan  for 
exposure  assessment  and/or  a  plan  for 
evaluating  adverse  health  outcomes;  and 
(c)  a  detailed  plan  for  analysis  of  the 
data. 

2.  Proposed  Study— 25% 

The  adequacy  of  the  proposal  relevant 
to:  (a)  The  study  purpose,  objectives, 
and  rationale;  (b)  the  quality  of  program 
objectives  in  terms  of  specificity, 
measurabiUty,  and  feasibHity;  (c)  the 
specificity  and  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study;  (d)  the 
likelihood  of  the  applicant  completing 
proposed  program  activities  and 
attaining  proposed  objectives  based  on 
the  thoroughness  and  clarity  of  the 
overall  program;  and  (e)  the  degree  to 
which  the  appUcant  has  met  the  CDC 


Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  project.  This 
includes,  (1)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure  the 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Relationship  to  Initiative — 15% 

The  extent  to  which  the  application 
addresses  the  areas  of  investigation 
outlined  by  ATSDR.  (See  examples 
under  PURPOSE  section  of  this 
announcement). 

4.  Quality  of  Data  Collection— 15% 

The  extent  to  which:  (a)  The  study 
ascertains  the  information  necessary  to 
meet  the  objectives,  including  (but  not 
limited  to)  information  on  pathways  of 
exposing,  confounding  factors,  and 
biomedical  testing;  (b)  the  quality 
control  and  quaUty  assiu°ance  of 
questionnaire  data  are  provided, 
including  (but  not  Umited  to) 
interviewer  training  and  consistency 
checks  of  data;  (c)  the  laboratory  tests  (if 
applicable)  are  sensitive  and  specific  for 
the  chemical  or  disease  outcome  of 
interest;  and  (d)  the  quality  control, 
quality  assurance,  precision  and 
acau-acy  of  information  for  the 
proposed  tests  are  provided  and 
acceptable. 

5.  Applicant  Capability  and 
Coordination  Efforts — 10% 

The  extent  to  which  the  proposal  has 
described:  (a)  The  capabiUty  of  the 
appUcant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community;  and  (c) 
the  suitability  of  facilities  and 
equipment  available. 

6.  Program  Personnel — 10% 

The  extent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
them  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget— (NOT  SCORED) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
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consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

8.  Human  Subjects— (NOT  SCORED) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  part  46)  regarding  the  protection  of 
human  subjects. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria:" 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant  support,  and/ 
or  evaluation  procedures  will  lead  to 
achievement  of  project  objectives;  and 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  grant  funds. 

Technical  Reporting  Requirements 

Quarterly  progress  reports  are 
required.  An  annual  progress  report  is 
due  with  submission  of  the  application 
for  continuation.  Annual  Financial 
Status  Reports  (FSRs)  are  due  90  days 
after  the  end  of  each  budget  period.  The 
final  financial  status  and  performance 
reports  are  required  90  days  after  the 
end  of  the  project  period. 

Executive  Order  12372 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  appUcant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  45  days  after  the 


appUcation  deadUne.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  45  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date.  (By  formal  agreement, 
the  CDC  Procurement  and  Grants  Office 
will  act  on  behalf  of  and  for  ATSDR  on 
this  matter.) 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.161. 

Other  Requirements 

A.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA  section  104(i)(13).  ATSDR 
funded  or  conducted  studies  must  be: 

1.  Reported  or  adopted  only  after 
appropriate  review; 

2.  Technically  reviewed  within  a 
period  of  60  days  to  the  maximum 
extent  practical;  and 

3.  Reviewed  by  no  fewer  than  three 
nor  more  than  seven  reviewers  who  are 
selected  by  the  Administrator,  ATSDR. 
are  disinterested  scientific  experts,  have 
a  reputation  for  scientific  objectivity, 
and  lack  institutional  ties  with  any 
persons  involved  in  the  conduct  of  the 
study  or  research  under  review. 

B.  Paperwork  Reduction  Act 

Projects  that  involve  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 


OMB  clearance  will  be  requested,  if 
required. 

C.  Protection  of  Human  Subjects 

If  the  proposal  involves  research  on 
human  subjects,  the  applicant  must 
comply  with  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurances  must  be  provided  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidfence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  appUcation  kit. 

In  addition  to  other  appUcable 
committees,  Indian  Heal^  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

D.  Women,  Racial  and  Ethnic  Minorities 

It  is  the  poUcy  of  CDC  and  ATSDR  to 
ensure  that  individuals  of  both  sexes 
and  the  various  racial  and  ethnic  groups 
will  be  included  in  CDC/ATSDR- 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Appficants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  review  for  scientific  merit, 
review  groups  will  evaluate  proposed 
plans  for  inclusion  of  minorities  and 
both  sexes  as  part  of  the  scientific 
assessment  and  scoring.  This  policy 
does  not  apply  to  research  studies  when 
the  investigator  cannot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Register.  Vol.  60,  No.  179, 
pages  47947-47951,  Friday,  September 
15,1995. 

E.  Cost  Recovery 

CERCLA.  as  amended  by  SARA, 
provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  that  will  keep  an 
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accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  10  years  after  submission  of  a  final 
Financial  Status  Report  (FSR),  unless 
there  is  a  Utigation,  claim,  negotiation, 
audit,  or  other  action  involving  the 
specific  site,  then  the  records  will  be 
maintained  until  resolution  of  all  issues 
on  the  specific  site. 

F.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  foiTnalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall,  at  a  minimum: 

1 .  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  technical  review  (ATSDR 
selected  reviewers),  release  of  data, 
ownership  of  data,  and  the  arrangement 
for  copyright  when  pubUcations,  data  or 
other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant  supported 
project  or  activity. 

2.  State  that  £my  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  the  government  to 
reproduce,  pubUsh,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  hy  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  government's  right  in  that 
work. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

5.  The  written  agreement  required 
shall  not  relieve  the  grantee  of  any  part 
of  its  responsibility  or  accountability  to 
DHHS  under  the  grant.  The  agreement 
shall,  therefore,  retain  sufficient  rights 
and  control  to  the  grantee  to  enable  it 
to  fulfill  this  responsibility  and 
accountability. 


G.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
apphcant  must  comply  with  the  "PHS 
PoUcy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  appUcant  organization 
proposing  to  use  vertebrate  animals  in 
DHHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS  5161-1  (Revised 
7/92,  0MB  Number  0937-0189)  must  be 
submitted  to  Ron  Van  Duyne,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  Room  321.  Mail 
Stop  E-13.  Atlanta.  Georgia  30305.  on  or 
before  July  15. 1997.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  on  behalf  of  and 
for  ATSDR  on  this  matter.) 

A.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadUne  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (AppUcants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.  1.  or  A. 2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  an  application  kit.  call 
(404)  332-4561.  You  will  be  asked  your 
name,  address,  and  telephone  number 
and  will  need  to  refer  to  Announcement 
747.  In  addition,  this  announcement  is 
also  available  through  the  CDC  Home 
Page  on  the  Internet.  The  address  for  the 
CDC  Home  Page  is  http://www.cdc.gov. 
If  you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  assistance  may  be  obtained 
from  Kathy  Raible,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 


for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mail  Stop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6803. 
Programmatic  assistfmce  may  be 
obtained  from  Dr.  Moiz  Mumtaz.  Project 
Officer.  Divisioa  of  Toxicology.  Agency 
for  Toxic  Substances  and  Disease 
Registry,  1600  Clifton  Road.  NE.,  Mail 
Stop  E-29,  Atlanta,  Georgia  30333. 
telephone  (404)  639-€306. 

Please  refer  to  Announcement  747 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healtiiy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  IX:  20402-9325. 
telephone  (202)  512-1800. 

Dated:  May  29.  1997. 
Georgi  lones, 

Director.  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  97-14525  Filed  6-4-97;  8:45  am) 
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DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-«7-12] 

Proposed  Data  Collections  Submitted 
for  Put>llc  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  pubUsh  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Chfton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Childbearing-age  Women,  Folic 
Acid,  and  the  Prevention  of  Spina  Bifida 
and  Anencephaly:  Interventions  and 
Evaluation  in  a  Managed  Care  Setting- 
New — Spina  bifida  and  anencephaly  are 
neural  tube  defects  (NTDs)  that  are 
common  and  serious  birth  defects.  In 
1992,  the  Fubhc  Health  Service  (PHS) 
issued  the  recommendation  that  all 
women  capable  of  becoming  pregnant 
should  consume  daily  0.4  mg  of  folic 
acid  to  prevent  spina  bifida  and 
anencephaly.  An  estimated  50%  to  70% 
of  spina  bifida  and  anencephaly  could 
be  prevented  with  the  use  of 
periconceptional  foUc  acid,  but  at  least 
70%  of  the  60  miUion  U.S.  women  of 
childbearing  age  do  not  consume 
adequate  fohc  acid  to  prevent  these 
defects.  The  Division  of  Birth  Defects 
and  Developmental  Disabihties 
(DBDDD)  at  the  National  Center  for 


Envirorunental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  promotes  increased 
consumption  of  fohc  acid  to  prevent 
these  birth  defects,  with  a  goal  of 
increasing  the  number  of  women  of 
childbearing  age  who  consimie  folic 
acid-containing  vitamins.  In  mounting 
efforts  to  promote  fohc  acid  use,  there 
is  a  need  to  (1)  improve  the 
understanding  of  the  factors  that  shape 
women's  behaviors  relative  to  folic  acid 
supplement  use,  (2)  design  and  carry 
out  interventions  to  increase  fohc  acid 
use,  and  (3)  evaluate  the  effectiveness  of 
these  interventions  using  pre-  and  post- 
intervention  assessments.  This  project 
will  address  these  needs  in  a  managed 
care  setting,  where  a  large  proportion  of 
childbearing  age  women  receive  their 
health  care.  Interventions  will  include 
providing  fohc-acid  containing  vitamins 
to  child-bearing  age  women,  educating 
members  and  health  care  providers 
regarding  fohc  acid  and  prevention  of 
neural  tube  defects,  and  raising  member 
and  provider  awareness  through 
campaigns.  Focus  groups  will  be  used  to 
design  the  educational  and  awareness 
campaigns  (i.e.,  message  development). 


At  one  site  primary  health  care 
providers  will  participate  in  educational 
sessions  about  the  UnJc  between  folic 
acid  NTDs;  a  subset  of  those  providers 
primarily  involved  in  women's  health 
care  will  receive  additional  training  on 
how  to  best  tailor  fohc  acid  educational 
messages  to  women.  Pre-  and  post- 
intervention  telephone  surveys  of  child- 
bearing  age  women  members  regarding 
their  knowledge  and  behaviors  relative 
to  supplement  use  and  the  prevention  of 
NTD  defects  will  be  performed  to 
evaluate  the  effectiveness  of  the 
interventions.  Pre-  and  post- 
intervention  serum  folate  levels  will 
also  be  used  to  evaluate  the 
effectiveness  of  the  interventions. 
Serum  folate  levels  will  be  obtained 
from  a  sample  of  pregnant  women  at  the 
time  of  their  first  prenatal  visit.  Blood 
drawn  for  other  routine  prenatal  care 
purposes  will  be  used,  and  therefore 
will  not  require  an  additional  blood 
draw.  A  shorter  telephone  survey  of  a 
smaller  sample  of  pregnant  women  after 
their  first  prenatal  visit  will  be  done  to 
determine  vitamin  supplement  use 
prevalence  earjy  in  pregnancy.  The  total 
cost  to  respondents  is  0. 


RespoTKJents 


Child  bearing  age  women  

Pregnant  women  

Focus  group,  chilctoearing  age  women 

Primary  healtti  care  providers  

Primary  women's  heJalth  care  providers 

Total 


Number  of 
respondents 


4800 

720 

40 

350 

150 


Numt)er  of 

responses/re- 

sporxlent 


Avg.  txjrderV 
response 
(in  hrs.) 


.20 
.083 

1.5 

1.0 

2.0 


Total  burden 
(in  hrs.) 


960 
59.7 
60 
350 
300 


1729.7 


2.  Health  Effects  from  Exposure  to 
High  Levels  of  Sulfate  in  Drinking 
Water-New— The  Safe  Drinking  Water 
Act  Amendments  of  August  1996 
require  the  Centers  for  Disease  Control 
and  Prevention,  in  collaboration  with 
the  U.S.  Environmental  Protection 
Agency,  to  conduct  a  dose-response 
study  of  the  health  effects  of  exposure 
of  susceptible  populations  to  drinking 
water  that  contains  sulfate.  There  is 
concern  that  individuals  who  are  not 
used  to  drinking  water  containing 
sulfate  will  experience  diarrhea  when 


they  first  drink  tap  water  containing 
high  levels  of  sulfate.  The  effect  is  acute 
and  temporary.  However,  becoming 
acclimated,  or  used  to,  water  with  high 
levels  of  sulfate  may  take  approximately 
two  weeks,  during  which  time 
individuals,  particularly  those  who 
cannot  control  their  fluid  intake,  i.e., 
infants,  may  become  dehydrated. 
Previous  studies  of  the  effects  of  sulfate 
on  the  incidence  of  diarrhea  have 
suffered  firom  a  number  of  limitations, 
including  small  sample  size,  failiu%  to 
account  for  other  causes  of  diarrhea,  and 

Data  (Collection 


inadequate  characterization  of  the  water 
itself.  This  study  will  analyze  the 
incidence  of  diarrhea  in  non-acchmated 
infants  and  adults  exppsed  to  drinking 
water  containing  a  range  of  sulfate 
concentrations  by  collecting  data  from 
mothers  of  newborn  infants  Uving  in 
areas  with  a  range  of  naturally-occurring 
sulfate  levels  and  adult  volunteers  who 
will  consume  drinking  water  containing 
specific  levels  of  sulfate.  The  total  cost 
to  the  respondents  is  $0.00. 


Respondents 


Recruiting  project  participants  , 

Training  fof  project  participants:  interview 

Follow-up  phone  calls „. 

Mothers  with  newborn  infants:  diary  , 

Adult  volunteers:  questionnaire 


Numtier  of 
respondents 


2500 
1250 
1250 
1250 
1M 


Nunnber  of 
responses/re- 
spondent 


1 
1 
3 
28 
1 


Avg.  burden/ 
response 
(in  hrs.) 


0.16 

1 

0.2 

0.1 

0.34 


Total  burden 
(in  hrs.) 


400 
1250 

750 
3500 

34 
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Data  Collection— Continued 

Respondents 

Number  of 
respondents 

Number  of 
responses/re- 
spondent 

Avg.  burden/ 

response 

(in  hrs.) 

Total  burden 
(in  hrs.) 

Adult  volunteers:  diary 

100 

6 

0.1 

60 

Total 

5994 

Dated:  May  28, 1997. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-14674  Filed  6-4-97:  8:45  am) 

BILUNQ  CODE  4163-18-P 


DEPARTME^fr  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Healtti  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Idaho  National 
Engineering  Latx)ratory  Health  Effects 
Sut>committee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee 
on  PHS  Activities  and  Research  at  DOE 
Sites:  Idaho  National  Engineering 
Laboratory  (INEL)  Health  Effects 
Subcommittee. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
June  26, 1997.  8:30  a.m.-5  p.m.,  June  27, 
1997. 

Place:  HoUday  Inn,  1399  Bench  Road. 
Pocatello,  Idaho  83*201.  telephone  208/ 
237-1400,  FAX  208/238-0225. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
December  1990  vdth  DOE,  the 
Department  of  Health  and  Human 
Services  (HHS)  was  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
XoCDC. 


In  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibiUties  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director.  CDC. 
and  the  Administrator.  ATSDR. 
regarding  community.  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  fonim  for  community. 
American  Indian  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC 
and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  Envirormiental  Health 
(NCEH)  regarding  current  activities,  the 
National  Institute  for  Occupational 
Safety  and  Health  and  ATSDR  will 
provide  updates  on  the  progress  of 
current  studies,  and  working  group 
discussions. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  For  More 
Information:  Arthur  J.  Robinson.  Jr..  or 
Nadine  Dickerson.  Radiation  Studies 
Branch.  Division  of  Environmental 
Hazards  and  Health  Effects.  NCEH.  CDC, 
4770  Buford  Highway.  NE.  (F-35). 
Atlanta,  (Borgia  30341-3724,  telephone 
770/488-7040,  FAX  770/488-7044. 


Dated:  May  30, 1997. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  97-14677  Filed  6-4-97;  8:45  am) 
BILUNQ  COOe  41U-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Investigational  Biological  Product 
Trials;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  of  Oversight 
Committee  and  Request  for 
Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
remaining  1997  meetings  of  its  clinical 
hold  oversight  committee,  which 
reviews  the  clinical  hold  orders  that  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  has  placed  on  certain 
investigational  biological  product  trials. 
For  each  meeting.  FDA  is  inviting  any 
interested  biological  product  company 
to  use  this  confidential  mechanism  to 
submit  to  the  committee  for  its  review 
the  name  and  number  of  any 
investigational  biological  product  trial 
placed  on  clinical  hold  during  the  past 
12  months  that  the  company  wants  the 
committee  to  review. 
DATES:  The  next  meetings  will  be  held 
on  August  12. 1997.  and  November  12, 
1997.  Biological  product  companies 
may  submit  review  requests  for  the 
August  meeting  by  July  1. 1997.  and  for 
the  November  meeting  by  October  1 . 
1997. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton.  FDA 
Chief  Mediator  and  Ombudsman.  Office 
of  the  Commissioner  (HF-7).  5600 
Fishers  Lane.  rm.  14-105,  Rockville.  MD 
20857.  301-827-3390. 
FOR  FURTHER  INFORMATION  CONTACT'  Joy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM-5),  Food 
and  Drug  Administration,  1401 


UMI 
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Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-827-0379. 
SUPPLEMENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
grounds  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an  order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
ordered  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational  drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  an 
oversight  committee  to  review  clinical 
holds  (see  61  FR  1031  at  1033,  January 
11.  1996).  CBER  held  its  first  clinical 
hold  oversight  committee  meeting  on 
May  17, 1995,  and  plans  to  conduct 
further  quaUty  assurance  oversight  of 


the  IND  process.  The  review  procedure 
of  the  committee  is  designed  to  afford 
an  opportunity  for  a  sponsor  who  does 
not  wish  to  seek  formal  reconsideration 
of  a  pending  clinical  hold  to  have  that 
cUnical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  clinical  holds 
proposed  for  review  by  biological 
product  sponsors.  In  general,  a 
biological  product  sponsor  should 
consider  requesting  the  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  cUnical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  oversight 
committee  are  closed  to  the  public 
because  committee  discussions  deal 
with  confidential  commercial 
information.  Summaries  of  the 
committee  deliberations,  excluding 
confidential  conmiercial  information, 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857.  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  If  the  status  of  a  clinical 
hold  changes  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

For  each  meeting,  FDA  invites 
biological  product  companies  to  submit 
to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  biological  product 
trial  that  was  placed  on  cUnical  hold 
during  the  past  12  months  that  they 
want  the  conmiittee  to  review. 
Submissions  should  be  made  by  July  1, 
1997,  for  the  August  meeting,  and  by 
October  1, 1997,  for  the  November 
meeting  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 


Dated:  May  28. 1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Pojicy 
Coordination. 

IFR  Doc.  97-14684  Filed  6-4-97;  8:45  am) 

BHUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request  Alcoholism 
Prevalence  and  Gene/Environment 
Interactions  in  Native  American  Tribes 
(a  10  Tribe  Study) 

SUMMARY:  Under  the  provisions  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcohohsm  (NIAAA),  National 
Institutes  of  Health  (NTH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  hsted  below. 
This  proposed  information  collection 
was  previously  in  the  Federal  Register 
on  July  1, 1996,  and  allowed  60  days  for 
pubUc  comment.  There  were  no 
requests  for  additional  information 
about  this  data  collection  activity,  no 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  June  30, 1999, 
unless  it  displays  a  currently  vaUd  OMB 
control  number. 

Proposed  Collection 

Title:  AlcohoUsm  Prevalence  and 
Gene/Environment  Interactions  in 
Native  American  Trilies  (a  10  tribe 
study).  Type  of  Information  Collection 
request:  New.  Need  and  Use  of 
Information  Collection:  The  information 
proposed  for  collection  in  this  study 
will  be  used  by  the  NIAAA  to  define  the 
prevalence  in  alcohoUsm  and  associated 
problems  in  tribes  in  which  the  rates  of 
alcoholism  have  been  reported  to  be 
widely  divergent.  Additional 
information  will  be  collected  on  severe 
trauma  and  stress,  alcohol  availabihty 
and  socioeconomic  factors  to  identify 
how  these  variables  interact  with 
hereditary  factors  in  the  development  of 
alcoholism  and  related  problems. 

Frequency  of  Response:  On  Occasion. 
Affected  Public:  Individuals.  Type  of 
Respondents:  Native  American  adults. 
Estimated  Number  of  Respondents: 
1000.  Estimated  Number  of  Responses 
per  Respondent:  1.  Average  Burden 
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Hours  per  Response:  6.  And  Estimated        report.  There  are  no  Operating  or 
total  Annual  Burden  Hours  Requested:       Maintenance  Costs  to  report. 
6000.  There  are  no  Capital  Costs  to 


The  annual  burden  estimates  are  as 
follows: 


Type  and 

number  of 

respondents 


Clients— 1000 


Responses 

per 
respondent 


1 


Total 
responses 


1000 


Hours 


6.0 


Total 
hours 


6000 


Total  Number  of  Respondents— 3000 
(1000  per  year) 

Total  Number  of  Responses— 3000  (1000 
per  year) 

Totals  Hours— 18000  (6000  per  year) 
Request  For  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quaUty,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Ms.  Roimi  Nelson, 
Laboratory  of  Neurogenetics,  Division  of 
Intramural  Clinical  and  Biological 
Research.  NIAAA,  NIH.  DANAC4  (Flow 
Labs),  12501  Washington  Ave., 
Rockville,  Maryland  20852. 

Direct  Comments  to  0MB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans,  contact  Ms.  Ronni 
Nelson,  Laboratory  of  Nuerogenetics, 
Division  of  Division  of  Intramural 
Clinical  and  Biological  Research 
(DICBR),  NL\AA,  DANAC4  (Flow  Ubs), 
12501  Washington  Ave.,  Rockville, 
Maryland  20852,  or  call  non-toll-free 
number  (301)  443-5781. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  7,  1997. 

Dated:  May  21, 1997. 
Martin  K.  Trusty, 

Executive  Officer.  NIAAA. 

IFR  Doc.  97-14714  Filed  &-4-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Call  for 
Nominations  for  the  National  Cancer 
institute  Director's  Consumer  Liaison 
Group 

The  National  Cancer  Institute  (NCI), 
the  Federal  Government's  primary 
agency  for  cancer  research,  is  launching 
a  new  initiative — the  Director's 
Consumer  Liaison  Group  (DCLG). 
Notice  is  hereby  given  that  the  NCI  is 
accepting  nominations  for  membership 
on  the  DCLG.  This  group  will  help  the 
NCI  to  increase  the  representation  of  the 
cancer  advocacy  community  on  Institute 
advisory  committees,  and  increase  their 
involvement  in  program  and  policy 
development.  The  DCLG  will  consist  of 
fifteen  (15)  consumer-advocates  who  are 
involved  in  cancer  advocacy.  The  NCI 
will  bring  together  these  advocates  from 
diverse  communities,  creating  a  two- 
way  street  that  enables  them  to  interact 
directly  with  the  scientific  community 
at  the  NCI  on  a  wide  range  of  programs 
and  issues.  The  DCLG  will  also  help  the 
NQ  to  widen  the  pool  of  qualified 
consumer-advocates  who  can  be  called 
upon  to  serve  on  NCI  advisory 
committees  and  other  groups. 
Specifically  the  IXIILG  will  meet  several 
times  a  year  to: 

•  Help  develop  and  estabUsh 
processes,  mechanisms,  and  criteria  for 
identifying  appropriate  consumer- 
advocates  to  serve  on  a  variety  of 
program  and  policy  advisory 
committees  responsible  for  advancing 
the  mission  of  the  NCI. 

•  Serve  as  a  primary  forum  for 
discussing  issues  and  concerns  and 
exchanging  viewpoints  that  are 
important  to  the  broad  development  of 
the  NCI  programmatic  and  research 
priorities. 

•  Establish  and  maintain  strong 
collaborations  between  the  NCI  and  the 
cancer  advocacy  community  to  reach 
common  goals. 

The  DCLG  will  provide  advice  and 
make  recommendations  to  the  Advisory 
Committee  to  the  Director,  NCI. 
Members  of  the  first  IXLG  will  serve 
one,  two,  or  three  year  terms.  In 


subsequent  years,  members  will  serve 
three  year  terms. 

Eligibility  Requirements  for  Individual 
Members.  "To  serve  on  the  DCLG,  a 
member  must  meet  the  following 
minimum  eligibility  requirements: 

•  Be  involved  in  the  cancer 
experience  as  a  cancer  survivor,  a 
person  affected  by  the  suffering  and 
consequences  of  cancer,  or  a 
professional  or  volunteer  who  works 
with  survivors  or  those  affected. 

•  Represent  a  constituency  (formally 
or  informally)  with  which  she  or  he 
communicates  regularly  on  cancer 
issues  and  be  able  to  serve  as  a  conduit 
for  information  both  to  and  from  his/her 
constituency. 

Another  essential  requirement  is  a 
commitment  to  psulicipating  in  the 
DCLG.  This  will  not  be  used  in  the 
initial  screening  of  nominees,  but  will 
be  assessed  as  part  of  a  more  in-depth 
evaluation  of  qualified  candidates. 

Criteria  for  Evaluating  Individual 
Candidates.  Nominees  who  meet  the 
minimum  eligibility  requirements  will 
be  further  assessed  based  on  the 
following  criteria: 

•  Cancer  advocacy  experience. 

•  Abihty  to  communicate  effectively. 

•  Ability  to  represent  broad  issues, 
think  "globally." 

•  Abihty  to  contribute  to  an  effective 
group  process  (e.g.,  cooperative, 
constructive,  flexible,  iimovative). 

•  Leadership  ability.  (While  members 
of  the  DCLG  are  not  required  to  hold  a 
formal  leadership  position  within  a 
cancer  advocacy  organization,  they  must 
have  leadership  skills.) 

Characteristics  of  the  DCLG.  In 
addition  to  the  criteria  for  individual 
candidates,  the  following  characteristics 
of  the  DCLG  as  a  group  are  intended  to 
ensure  that  it  reflects  the  breadth  and 
diversity  of  the  consumer  advocacy 
community: 

•  Multicultural  diversity. 

•  A  broad  mix  of  cancer  sites. 

•  Representation  of  the  medically 
underserved. 

•  Men  and  women. 

•  A  range  of  organizations  (local/ 
regional  and  national). 

•  Age  diversity. 

•  Geographic  diversity  (rural/urban 
mix). 
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Screening,  Scoring,  and  Review 
Process.  After  nominees  are  screened  for 
eligibility,  they  will  be  scored  in  terms 
of  the  criteria.  A  list  of  highly  qualified 
candidates  who  reflect  balance  and 
diversity  of  representation  will  be 
forwarded  to  the  Director,  NCI,  for 
selection  of  the  EKXG  members. 

Nomination  Process.  The  call  for 
nominations  is  being  disseminated  to  a 
broad  range  of  groups,  including  local, 
regional  and  national  organizations,  to 
encourage  nominations  of  candidates 
reflecting  the  diversity  sought  for  the 
DCLG.  Nominations  may  come  from 
members  of  organizations,  or 
individuals,  including  self-nominations. 
The  nominations  must  be  postmarked 
by  September  15, 1997.  To  request  a 
nomination  package  send  your  name, 
advocacy  organization  affiliation  (if 
any),  and  address  to  the  Office  of 
Liaison  Activities,  NQ,  c/o  Palladian 
Partners,  7315  Wisconsin  Avenue,  Suite 
440  W,  Bethesda,  MD  20814.  FAX  (301) 
986-5047. 

Dated:  May  28, 1997. 
Marvin  Kalt, 

Director.  Division  of  Extramural  Activities, 

National  Cancer  Institute. 

(FR  Doc.  97-14663  Filed  6-4-97;  8:45  am] 
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DEPARTWENT  OF  WFALTH  AND 

HUMAN  SEPVC-ES 

National  institutes  '*  Neaitn 
Notice  o?  Meeting 

SUMiiARY.  Notice  is  hereby  given  of  a 
public  meeting  sponsored  by  the  Office 
of  Protection  from  Research  Risks 
(OPRR),  National  Institutes  of  Health 
(NIH),  to  discuss  the  role  of 
nonaffiliated  members  of  Institutional 
Animal  Care  and  Use  Committees 
(lACUC). 

DATES:  The  meeting  will  be  held  on 
Wednesday,  July  16,  from  9:00  a.m.  to 
3:00  p.m.  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building 
31,  Room  6C6,  Bethesda.  Marvland 
20892. 

FOR  FURTHER  jNFORMAThjN  cx>ntact: 
Card  vV  ^iesworth.  Senior  PoUcy 
Analyst,  Office  for  Protection  from 
Research  Risks,  National  Institutes  of 
Health,  6100  Executive  Blvd.,  MSC 
7507,  Rockville,  Maryland  20892-7507, 
telephone  301-496-7163,  ext.  245;  fax 
301-402-2803 

SUPPLEMENTARY  INFORMATION:  The 
1  ..  .i    iiiviti:  ;->er\ue  (PHS)  Poficy  on 
Humane  Care  and  Use  of  Laboratory 
Animals  requires  PHS  awardee 
institutions  to  maintain  a  properly 


constituted  Institutional  Animal  Care 
and  Use  Committee  (lACUC),  which,  as 
an  agent  of  the  institution,  is  authorized 
to  oversee  the  institution's  animal  care 
and  use  program,  including  review  of 
protocols.  In  accord  writh  IV.A.3.b.(4)  of 
the  PHS  PoUcy,  at  least  one  of  the 
members  of  the  lACUC  must  not  be 
affiliated  with  the  institution  in  any 
way,  other  than  as  a  member  of  the 
L\CUC.  With  the  PHS  Policy  in  place 
for  more  than  10  years,  OPRR  is 
interested  in  examining  the  role  of  the 
nonaffiliated  member,  who  is  generally 
thought  to  provide  a  different 
perspective  than  those  who  have  an 
affiliation  and  the  institution.  This 
meeting  will  allow  an  opportimity  for 
OPRR  to  hear  some  of  those 
perspectives  directly,  and  to  engage  in 
discussions  with  nonaffiliated  members 
about  their  various  experiences  on 
lACUCs.  OPRR  have  invited 
participation  in  this  meeting  of 
nonaffiliated  members  form  a  random 
cross-section  of  institutions  that 
oirrently  hold  Assurances  of 
compliance  with  PHS  Policy. 

Tentative  Agenda 

9:00  am — Welcome  and  Introductions — 

Dr.  Gary  B.  Ellis,  Director,  OPRR 
9:10  am — History  and  Role  of 

Nonaffiliated  lACUC  Members— Dr. 

Nelson  Gamett,  Director,  Division 

of  Animal  Welfare,  OPRR 
9:20  am — Presentations  of  Invitees 
10:30  am— Coffee  Break 
10:40  am — Presentations  of  Invitees 
12:00— Limch  Break 
1:00 — Discussion  (led  by  Dr.  ElUs) 
2:30— Public  Comment 
3:00 — Conclusion  (Dr.  Ellis) 

Public  Participation 

This  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space.  Members  of  the 
public  who  wish  to  present  oral 
statement  should  contact  the  individual 
listed  above  by  telephone,  fax,  or  mail 
as  soon  as  possible,  prior  to  the  meeting. 
The  order  of  sp>eakers  will  be  assigned 
on  a  first  come,  first  serve  basis. 
Individuals  may  also  mail  or  fax 
comments  to  the  individual  listed  above 
for  inclusion  in  the  record. 

Persons  needing  special  assistance, 
such  as  sign  language  Interpretation  or 
other  special  accommodations,  should 
contact  the  individual  Usted  above  as 
soon  as  possible. 

Dated:  May  29, 1997. 
Gary  B.Ellis, 

Director,  Office  for  Protection  from  Research 

Risks.  National  Institutes  of  Health. 

[FR  Doc.  97-14715  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-^182-N-03] 

Fiscal  Year  1997  Notice  of  Funding 
Availability  for  Continuum  of  Care 
Homeless  Assistance;  Supportive 
Housing  Program  (SHP);  Shelter  Plus 
Care  (S-fC);  Sec.  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Honr)eless  Individuals 
(SRC) 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA);  Notice  of  Revision  and 
Extension  of  E)eadline. 

summary:  On  April  8, 1997  (62  FR 
17024),  HUD  published  a  notice 
announcing  the  availabifity  of  fiscal 
year  (FY)  1997  funding  for  three  of  its 
programs  that  assist  communities  in 
combating  homelessness.  The  three 
programs  are:  (1)  Supportive  Housing; 
(2)  Shelter  Plus  Care;  and  (3)  Section  8 
Moderate  Rehabilitation  for  Single 
Room  Occupancy  Dwellings  for 
Homeless  Individuals.  Since  the 
issuance  of  the  April  8,  1997  NOFA, 
HUD  has  realized  that  the  NOFA's 
limitations  placed  on  the  level  of 
refunding  for  existing  projects  are  too 
inflexible.  HUD's  policy  is  to  allow 
communities  as  much  flexibility  as 
possible  in  the  preparation  of  their 
Continuum  of  Care  System  and  the  size 
and  selection  of  projects.  Therefore,  this 
notice  announces  that  the  April  8,  1997 
NOFA  is  revised  to  allow  communities 
to  request  full  funding  for  eligible 
renewal  activities  when  proposing 
renewal  of  existing  projects.  This  notice 
also  extends  the  appUcation  deadline  to 
August  18, 1997. 

OEAOUNE  DATES:  Applications  Delivered. 
Applications  are  due  before  midnight  on 
August  18, 1997. 

Before  and  on  the  deadline  date,  and 
during  normal  business  hours  (up  to 
6:00  p.m.)  completed  applications  will 
be  accepted  at  the  Office  of  Special 
Needs  Assistance  Programs  (Room  7270) 
in  Washington  at  the  address  below. 

On  the  deadline  date  and  after  normal 
business  hours  (after  6:00  p.m.),  hand- 
carried  applications  will  be  received  at 
the  South  Lobby  of  the  Department  of 
Housing  and  Urban  Development  at  the 
address  below.  HUD  will  treat  as 
inehgible  for  consideration  deUvered 
apphcations  that  are  received  after  that 
deadline. 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  August 
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18.  1997,  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

Applications  Sent  by  Overnight 
Delivery.  Overnight  deUvery  items  will 
be  considered  timely  filed  if  received 
before  or  on  August  18,  1997.  or  upon 
submission  of  documentary  evidence 
that  they  were  placed  in  transit  with  the 
overnight  delivery  service  by  no  later 
than  August  16.  1997. 

No  facsimile  (FAX).  AppUcations  may 
not  be  sent  by  FAX. 

Copies  of  Applications  to  Field 
Offices.  Two  copies  of  the  apphcation 
must  also  be  sent  to  the  HUD  Field 
Office  serving  the  State  in  which  the 
apphcant's  projects  are  located.  Field 
office  copies  must  be  received  by  the 
application  deadUne.  All  three  copies 
may  be  used  in  reviewing  the 
application. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  8, 1997  (62  FR  17024),  HUD 
published  a  notice  announcing  the 
availability  of  fiscal  year  (FY)  1997 
funding  for  three  of  its  programs  that 
assist  communities  in  combatting 
homelessness.  The  three  programs  are: 
(1)  Supportive  Housing;  (2)  Shelter  Plus 
Care;  and  (3)  Section  8  Moderate 
Rehabihtadon  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals.  On  May  5.  1997  (62  FR 
24501).  HUD  pubhshed  a  notice 
announcing  that  the  application 
deadline  for  the  April  8.  1997 
Continuum  of  Care  Homeless  Assistance 
notice  of  funding  availabihty  (NOFA) 
was  extended  to  July  31. 1997.  HUD 
extended  the  deadline  since  the  FY 
1997  Continuum  of  Care  NOFA 
introduced  new  procedures  for 
awarding  project  renewal  funds,  which 
could  require,  in  certain  communities, 
additional  time  for  reanalyzing  the  gaps 
that  exist  in  continuum  of  care  systems 
within  the  communities,  and  for 
reformulating  plans  and  priorities  for 
filling  those  gaps. 

Proiect  Renewals 

Following  the  issuance  of  the  NOFA 
on  April  8,  1997,  HUD  has  heard  bom 
a  number  of  communities  that  the 
hmitations  placed  on  the  level  of 
refunding  for  existing  projects  are  too 
inflexible.  They  believe  that  the  local 
process  should  have  the  flexibility  to 
request  full  funding  for  existing  well- 
run  projects  that  have  Umited  abihty  to 
obtain  other  resources.  As  it  is  HUD's 
policy  to  allow  communities  as  much 
flexibility  as  possible  in  the  preparation 
of  their  continuum  of  care  system  and 
the  size  and  selection  of  projects,  this 


notice  revises  the  FY  1997  Continuum 
of  Care  Homeless  Assistance  to  provide 
that  communities  can  request  full 
funding  for  eligible  renewal  activities 
when  requesting  renewal  of  existing 
projects. 

Extension  of  Application  Deadline 

This  notice  also  extends  the 
application  deadline  to  August  18,  1997 
in  order  to  allow  communities  time  to 
revise  their  continuum  of  care  priority 
hsts  to  take  into  account  the  change 
being  made  to  the  NOFA  provisions  on 
project  renewals,  as  described  above. 
This  change  may  require  more  time  for 
additional  meetings  and  other  new 
activities  at  the  commimity  level. 

Accordingly.  FR  Doc.  97-9034.  the 
Fiscal  Year  1997  Notice  of  Funding 
Availability  for  Continuum  of  Care 
Homeless  Assistance;  Supportive 
Housing  Program  (SHP);  Shelter  Plus 
Care  (S+C);  Sec.  8  Moderate 
Rehabihtation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 
(SRO).  pubhshed  in  the  Federal 
Register  on  April  8,  1997  (62  FR  17024). 
is  amended  on  page  17026.  column  2,  in 
section  I.(e).  by  revising  the  text  under 
the  subheading  "Project  renewals"  to 
read  as  follows: 

/.  Substantive  Description 


(e)  Prioritizing 

•        •        •        •        • 

Project  renewals.  In  the  past.  HUD  has 
taken  a  portion  of  the  funds  available 
under  the  current  appropriation  to  fund 
the  renewal  of  expiring  Supportive 
Housing  grants,  Supportive  Housing 
Demonstration  Program  grants,  and 
SAFAH  grants.  However,  this  policy 
results  in  less  funds  available  for  the 
competition  and  places  the  decision  on 
what  is  needed  in  a  community  in  the 
hands  of  HUD  officials  rather  than 
communities.  Consistent  with  the 
Continuum  of  Care  approach,  the  need 
for  the  continuation  of  previously 
funded  projects  should  be  considered  in 
the  local  needs  analysis  process  and  a 
decision  should  be  made  locally  on  the 
priority  to  assign  to  the  continuation  of 
a  project.  Therefore,  HUD  funds  needed 
to  continue  expiring  Supportive 
Housing  grants.  Supportive  Housing 
Demonstration  Program  grants.  SAFAH 
grants,  and  Shelter  Plus  Care  grants,  as 
described  below,  will  only  be  available 
through  the  competitive  process 
described  in  this  NOFA.  In  reviewing  a 
community's  continuum  of  care  £md 
determining  the  points  to  assign,  HUD 
will  consider  whether  the  community 
took  its  renewal  needs  into  account  in 
preparing  its  project  priority  Ust.  The 


Continuum  of  Care  score  will  reflect  the 
extent  to  which  renewal  needs  are 
addressed  in  the  gaps  analysis. 

For  this  1997  competition, 
communities  need  to  pay  particular 
attention  to  the  funding  needs  of  current 
Supportive  Housing  Program  grants. 
Supportive  Housing  Demonstration 
Program  grants  and  SAFAH  grants 
whose  terms  will  expire  in  1998,  and 
current  Shelter  Plus  Care  grants  which 
will  have  insufficient  funds  to  continue 
operating  throughout  1998  if  additional 
funds  are  not  awarded  to  them  in  this 
competition.  To  the  extent  a  locality 
desires  to  have  such  projects  renewed,     . 
it  should  give  them  the  top  priorities  on 
the  priority  projects  listing  in  the 
apphcation.  However,  communities 
should  bear  in  mind  that  the  funds 
available  under  this  NOFA  are  not 
sufficient  to  cover  the  renewal  of 
projects  expiring  nationwide  in  1998  at 
100  percent  of  their  last  year's  funding 
for  a  3-year  period. 

For  the  renewal  of  a  Supportive 
Housing  Program  project.  Supportive 
Housing  Demonstration  Program  project 
or  SAFAH  project,  you  may  request  for 
each  of  three  (3)  years  up  to  100  percent 
of  the  amount  of  HUD  grant  funds  for 
leasing,  operations,  and  supportive 
services  approved  for  the  final  year  of 
the  expiring  grant's  term.  For  the 
renewal  of  a  Shelter  Plus  Care  project, 
you  may  request  up  to  the  amount 
determined  by  multiplying  the  number 
of  units  under  lease  at  the  time  of 
apphcation  for  renewal  funding  under 
this  NOFA  by  the  applicable  current 
Fair  Market  Rent(s)  by  60  months.  While 
full  funding  of  existing  grants  may  be 
requested,  there  is  no  guarantee  that  the 
entire  amoimt  will  be  awarded. 

This  NOFA  is  not  applicable  to  the 
renewal  of  funding  under  the  SRO 
program. 
•        •        *        *        • 

Dated:  June  3, 1997. 
Jacquie  Lawing, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
(FR  Doc.  97-14811  Filed  6-3-97;  12:27  pm) 
BILLING  COOE  4210-2t-P 


DEPARTMENT  OF  :  Jih  NT  tRlOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Extension  Approval  under 
the  Paperwork  Reduction  Act 


ACTION:  Notice. 


SUMMARY:  The  collection  of  information 
Usted  below  has  been  submitted  to  OMB 
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for  extension  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Copies  of  the  proposed  information 
collection  requirement,  related  forms, 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service 
Information  Collection  Clearance  Officer 
at  the  address  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7, 1997. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB;  Attention: 
Interior  Desk  Officer;  Washington,  DC 
20503;  and  a  copy  of  the  comments 
should  be  sent  to  the  Information 
Collection  Clearance  Officer,  US  Fish 
and  Wildlife  Service,  MS  224-ARLSQ, 
1849  C  Street,  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943:  703/358-2269  (fax). 
SUPP  tMENARY  INFORMATION:  Comments 
are  invited  on  (1)  whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Certification  of  Hunting  and 
Fishing  License  Holders. 

Approval  Number  1018-0007. 

Service  Form  Numberfs):  3-1 54a 
(Certification  of  Hunting  and  Fishing 
License  Holders);  3-154b  (Summary  of 
Hunting  and  Sport  Fishing  Licenses 
Issued). 

Description  and  use:  The  Federal  Aid 
in  Fish  Restoration  Act  and  the  Federal 
Aid  in  Wildlife  Restoration  Act  provide 
that  funds  are  apportioned  to  the  States 
in  accordance  with  a  prescribed 
formula.  One  factor  in  the 
apportionment  formula  for  each  Act  is 
the  number  of  paid  fishing/hunting 
license  holders  in  each  state.  The  acts 
require  state  fish  and  game  departments 
to  certify  the  niunber  of  paid  bunting 
and  sport/recreational  fishing  Ucense 
holders  prior  to  the  fiscal  year  for  which 
the  apportionment  is  made.  Along  with 
certification  of  the  number  of  paid 
license  holders,  the  states  also  provide 
information  on  hunting  and  fishing 
license  sales.  The  Ucense  sales 
information  is  documented  on  Service 
form  number  3-l54b. 

Frequency  of  Collection:  Annually. 


Description  of  Respondents:  State 
governments. 
Estimated  Completion  Time:  1  hour. 
Annual  Responses:  50. 
Total  Annual  Burden  Hours:  50. 

Dated:  March  27, 1997. 
Randal  Bowman, 

Acting  Assistant  Director — External  Affairs. 
[PR  Doc.  97-14609  Filed  6-4-97;  8:45  am] 

BILUNG  CODE  431»-«S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  piusuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Carolyn  Lysne,  Evergreen, 
CO,  PRT'-829682. 

The  apphcant  request  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonpc  jubatus]  fttjm  Neunibia  for  the 
purpose  of  enhancement  of  the  siuvival 
of  the  species. 

Applicant:  Harold  Lysne,  Evergreen, 
CO,  PRT-829683. 

The  applicant  request  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonyx  jubatus)  bom  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Glen  Oak  Zoo,  Peoria,  IL 
PRT-830004. 

The  applicant  requests  a  permit  to 
export  one  female  South  American  tapir 
(Tapirus  tenestris)  to  the  Sarrbrucken 
Zoo,  Germany,  for  the  piuposes  of 
enhancement  of  the  survival  of  the 
species  through  captive-breeding  and 
conservation  education. 

Applicant:  Paul  Mazzaglia,  Avondale, 
AZ,  PRT-829449. 

The  apphcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Afiica, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Ellen  Trout  Zoo,  Lufkin, 
TX.  PRT-830207. 

The  applicant  requests  a  permit  to 
export  to  the  Valley  Zoo,  Alberta, 
Canada  one  captive-bred,  female  cotton- 
top  tamarin  (Saguinus  oedipus)  for  the 
purpose  of  enhancement  of  the  species 
through  education  and  propagation  of 
the  species. 

Applicant:  Ronald  Keith  Montgomery, 
Tulsa,  OK,  PRT-829933. 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  [Damaliscus  pygargus  dorcas) 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Repubhc  of  South  Africa,  for  the         * 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

The  public  is  invited  to  comment  on 
the  following  apphcatioD(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Loubert  Suddaby,  Orchard 
Park,  NY,  PRT-829687. 

The  applicant  requests  a  permit  to 
import  a  pdi&r  bear  (Ursus  maritimus) 
sport-himted  from  the  Southern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Greg  Bond,  Irving,  TX, 
PRT-829684. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
p>ersonal  use. 

Applicant:  Arthur  Nienow,  East 
Palatka,  FL,  PRT-82969G. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Baffin  Bay  polar 
bear  population.  Northwest  Territories, 
Canada  for  personal  use. 

Applicant:  Jan  Bax,  Appleton,  Wl, 
PRT-829887. 

The  applicant  requests  a  i>ermit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  from  the  McClintock 
Qiannel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Stewart  Shaft,  Northfield, 
MN,  PRT-829932. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  fitim  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Tom  Winn,  Corpus  Christi, 
TX,  PRT-829418. 

The  apphcant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-bunted  from  the  Northern 
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Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Daniel  Peyerk,  Shelby 
Township.  MI.  PRT-829283. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  John  Kautzman,  West 
F^o,  ND.  PRT-828884. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Jon  Ziegler,  Rapid  City, 
SD,  PRT-830065 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  any 
of  these  appUcations  should  be  sent  to 
the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
N.  Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  telephone  703/358-2104 


or  fax  703/358-2281  and  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  doomients  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  May  30, 1997. 
Anna  Barry, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  97-14626  Filed  6-4-97;  8:45  am) 

BILUNO  C006  431»-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Pennit  for  Marine 
Mammals 

On  March  24,  1997,  a  notice  was 
pubhshed  in  the  Federal  Register,  Vol. 
62.  No,  56,  Page  13895,  that  an 


apphcation  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Alaska  Fish  and 
Wildlife  Research  Center,  Anchorage, 
AK,  for  renewal  of  permit  (PRT-740507) 
to:  (a)  Take  up  to  325  Alaskan  sea  otters 
(Enhydra  lutris  lutris)  (includes  capture 
and  release  of  200,  and  captiire/ 
recapture,  collect  biological  samples, 
flipper  tag,  implant  transponder  chip  for 
125,  surgically  implant  111  with  a  radio 
transmitter),  (b)  Collect  biological 
samples  from  salvaged  specimens  found 
dead  on  Alaskan  beaches,  or  in  Alaskan 
waters  or  as  may  be  available  through 
the  Native  Alaskan  subsistence  harvest, 
and  (c)  Import  of  tissue  samples  tram 
sea  otters  in  Canada  and  Russia. 

Notice  is  hereby  given  that  on  May  15, 
1997,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  WildUfe  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  26, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  58,  Page  14438,  that  applications 
had  been  filed  with  the  Fish  and 
Wildlife  Service  by  the  following 
applicants  for  permits  to  import  sport- 
hunted  polar  bear  (Ursus  maritimus) 
trophies  from  the  Northwest  Territories, 
Canada  for  personal  use. 


Appiicant/address 


Jerrie  Eaton,  Elma,  WA  

Dan  Fox,  Ctiino,  CA 

Charles  Wtiittow,  Nunica,  Ml  

Domenk*  DiPtacido,  Prospect  Park,  PA 

Perry  Segura.  New  lt)eria,  LA 

Carl  Strawberry.  AnnapoJis,  MD  

Jerry  Imperial.  Mesa.  A2  

Jack  Leuertwrger,  Saginaw,  Ml  

D.  Fujjye,  Tahuya,  WA 

Peter  LaHaye,  Medina,  WA „ 

James  Bush,  Jr.,  Baltimore,  MO 

Jerome  Bofferding,  Maple  Grove,  MN  .... 

Joseph  Smith.  SoJdotna.  AK 

Horst  Baier,  Miami.  FL 


Polar  bear  populatk)n 


hkxthem  Beaufort  Sea . 

McClintock  Channel 

Nortt>em  Beaufort  Sea  . 
Northern  Beaufort  Sea  . 
htorthem  Beaufort  Sea  . 
Northern  Beaufort  Sea  . 

Viscount  MeMIe  

Southern  Beaufort  Sea 
Southern  Beaufort  Sea 
Norttiem  Beaufort  Sea  . 

Viscount  Melville  

Northem  Beaufort  Sea  . 
Southern  Beaufort  Sea 
Souttwm  Beaufort  Sea 


Permit  No. 


PRT-626740 
PRT-826734 
PRT-826738 
PRT-826744 
PRT-826741 
PRT-826737 
PRT-826776 
PRT-826755 
PRT-626754 
PRT-826748 
PRT-826735 
PRT-626743 
PRT-826753 
PRT-826749 


Notice  is  hereby  given  that  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  the 
Fish  and  WildUfe  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Dociunents  and  other  information 
submitted  for  these  appUcations  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Km  430,  ArUngton, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703) 358-2281. 


Dated:  May  30, 1997. 
Anna  Barry, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  97-14627  Filed  6-4-97;  8:45  am] 
BH.UNO  COOC  4310-S6-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meetings  and  Tour 

agency:  Fish  and  WildUfe  Service. 


ACTION:  Notice  of  meetings  and  tour  of 
Chicago  Waterways. 

summary:  This  notice  announces  the 
summer  1997  meeting  of  the  Aquatic 
Nuisance  Species  Task  Force  and  the 
spring  1997  meeting  of  the  Great  Lakes 
Panel  on  Aquatic  Nmsance  Species,  and 
a  related  bus/boat  tour  of  the  Chicago 
Waterways.  A  number  of  topics  will  be 
addressed  during  the  Task  Force 
meeting,  including:  round  goby  and 
other  nonindigenous  species  dispersal 
barrier  initiatives  in  the  Chicago 
Waterways;  a  request  for  ex-officio 
membership  on  the  Task  Force;  a  review 
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of  Task  Force  Membership;  legislation 
and  hinding  related  to  nonindigenous 
species;  U.S.  Army  Corps  of  Engineers 
nonindigenous  species  activities;  and 
updates  of  the  activities  of  the  Task 
Force  and  its  committees.  Topics  to  be 
addressed  during  the  Great  Lakes  Panel 
meeting  include:  presentations  of  recent 
Great  Lakes  Panel  products;  Great  Lakes 
Panel  committee  reports  and  review  of 
FY  1998  committee  work  plans;  updates 
of  the  activities  of  the  Great  Lakes  Panel 
and  its  committees;  and  other  issues. 
The  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  for  consideration. 
The  public  is  welcome  to  participate  in 
the  tour  of  the  Chicago  Waterways 
subject  to  the  availabihty  of  space  on  a 
first-come,  first-served  basis  and 
payment  of  a  $30.00  fee  to  the  Great 
Lakes  Panel. 

DATES:  The  Great  Lakes  Panel  will  meet 
bom  8:30  a.m.  to  11:30  a.m.  on 
Wednesday,  June  18, 1997.  The  Chicago 
Waterways  Tour  will  leave  at  Noon  from 
the  Clarion  International  Quality  Inn — 
O'Hare,  Rosemont,  Illinois,  and  return 
about  5:00  p.m.  on  June  18,  1997.  The 
ANS  Task  Force  will  meet  from  8:00 
a.m.  to  4:00  p.m.  on  Thursday,  Jime  19, 
1997. 

ADDRESS:  Both  meetings  will  be  held  at 
and  the  tour  will  leave  from  the  Clarion 
International  Quahty  Inn — O'Hare,  6810 
N.  Mannheim  Road,  Rosemont,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  People,  Executive  Secretary, 
ANS  Task  Force,  by  telephone  at  703- 
358-2025  or  E-Mail  at 
robert peoples@mail.fws.gov. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  the  Sununer 
1997  Meeting  of  the  Aquatic  Nuisance 
Species  Task  Force,  as  established  by 
the  Nonindigneous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701-4741),  and  the  Spring  1997 
Meeting  of  the  Great  Lakes  Panel  on 
Aquatic  Nuisance  Species,  a  Task  Force 
committee.  It  also  announces  a  bus/boat 
tour  of  the  Chicago  Waterways.  Minutes 
of  the  meeting  will  be  maintained  by  the 
Executive  Secretary,  ANS  Task  Force, 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Suite  840, 
Arlington,  Virginia  22203-1622  and  will 
be  available  for  inspection  during 
regular  business  hours  within  30  days 
following  the  meeting. 


Dated:  June  2, 1997. 
Gary  Edwards, 

Assistant  Director — Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
(PR  Doc.  97-14716  Filed  6-4-97;  8:45  am] 
BILUNG  CODE  431(^-U-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-220-1 060-00-24  1A] 

Wild  Horse  and  Burro  Advisory  Board; 
Notice  of  Intent  To  Reestablish  and 
Call  for  Nominations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  reestablish 

the  Wild  Horse  and  Burro  Advisory 

Board  and  call  for  nominations. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  Pursuant  to  Section  7  of 
the  Wild  Free-Roaming  Horse  and  Burro 
Act  (PubHc  Law  92-195),  notice  is 
hereby  given  that  the  Secretaries  of  the 
Interior  and  Agriculture  intend  to 
reestablish  the  Wild  Horse  and  Burro 
Advisory  Board.  The  public  is  also 
being  requested  to  submit  nominations 
for  membership  on  the  Board. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Wild  Horse  and  Burro  Advisory 
Board.  Individuals  may  also  nominate 
themselves  for  Board  membership.  All 
nomination  letters  should  include  the 
name,  address,  profession,  relevant 
biographic  data,  and  reference  sources 
for  each  nominee,  and  should  be  sent  to 
the  address  below.  Nominations  may  be 
made  for  the  following  categories  of 
interest: 

Wild  horse  and  burro  advocacy  group. 
Wild  horse  and  burro  research 

(especially  genetics  and  population 

biology). 
Veterinary  medicine  (equine  science). 
Natural  resources  management 

(especially  rangeland  science). 
Humane  organization. 
Wildlife  management. 
Livestock  management. 
Public-at-large. 

The  specific  category  that  the 
nominee  will  represent  should  be 
identified  in  the  letter  of  nomination. 
DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
later  than  July  7.  1997. 
FOR  FURTHER  INFORMATION  COtfTACT:  Jim 
Fox,  Bureau  of  Land  Management,  LS 
314. 1849  C  Street,  NW.,  Washington, 
DC  20240,  telephone  (202)  452-7744. 
Internet:  jlfox@wo.blm.gov. 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Wild  Horse  and  Burro 
Advisory  Board  will  be  to  advise  the 
Secretary  of  the  Interior,  the  Director  of 
the  Bureau  of  Land  Management,  the 
Secretary  of  Agriculture,  and  the  Chief 
of  the  Forest  Service  on  matters 
pertaining  to  management  and 
protection  of  wild  free-roaming  horses 
and  burros  on  the  Nation's  public  lands. 

Board  membership  shall  be  balanced 
in  terms  of  categories  of  interest 
represented.  Each  member  will  be  a 
person  who,  as  a  result  of  training  and 
experience,  has  knowledge  or  special 
expertise  which  qualifies  him  or  her  to 
provide  advice  from  among  the 
categories  of  interest  listed  above. 
Pursuant  to  Section  7  of  the  Wild  Free- 
Roaming  Horse  and  Burro  Act,  members 
of  the  Board  shall  not  be  employees  of 
Federal  or  State  Government. 

Members  will  serve  without  salary, 
but  will  be  reimbursed  for  travel  and  per 
diem  expenses  at  cuirent  rates  for 
Government  employees. 

The  Board  will  meet  no  less  than  two 
times  annually.  Additional  meetings 
may  be  called  by  the  Director,  Bureau  of 
Land  Management,  in  connection  with 
special  needs  for  advice. 

Dated:  May  30,  1997. 
Sylvia  V.  Baca, 

Acting  Director,  Bureau  of  Land  Management. 
[FR  Doc.  97-14685  Filed  6-4-97;  8:45  am] 
BILUNG  CODE  43ia-M-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-1610-00] 

Notice  of  Availability;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Montana,  Miles  City  District.  Interior. 
ACTION:  Notice  of  availabihty. 

SUMMARY:  In  accordance  with  Section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  the 
National  Environmental  Policy  Act  of 
1969,  the  Record  of  Decision  has  been 
prepared  for  the  Calypso  Trail,  Big  Dry 
Resource  Area,  Montana.  The  Record  of 
Decision  approves  the  decisions  for 
management  of  the  Calypso  Trail. 
EFFECTIVE  DATE:  The  Record  of  Decision 
was  signed  May  27,  1997  by  Montana 
State  Director,  Larry  Hamilton. 
ADDRESSES:  Reading  copies  of  the 
Record  of  Decision  are  available  at  the 
following  Bureau  of  Land  Management 
locations:  External  Affairs  Office, 
Montana  State  Office,  222  North  32nd 
Street,  Billings,  MT  and  the  Miles  City 
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District  Office,  111  Garryowen  Road. 
Miles  aty,  MT. 

FOA  FURTHER  INFORMATION  CONTACT:  Brad 
Brown,  Acting  Big  Dry  Area  Manager, 
Miles  City  District  Office.  Ill 
Garryowen  Road.  Miles  City,  MT  59301. 
406-232-4333. 

SUPPLEMENTARY  INFORMATION:  The 
Record  of  Decision  approves  the 
decisions  made  in  the  Calypso  Trail 
Supplement  to  the  Big  Dry  Resource 
Management  Plan.  The  Supplement  was 
issued  in  June  of  1996.  Three  letters 
protesting  the  plan  were  received  by  the 
Director.  The  protests  did  not  result  in 
any  changes  to  the  plan. 

Dated:  May  28,  1997. 
lanet  L.  Edmonds, 
Acting  District  Manager. 
|FR  Doc.  97-14697  Filed  6-4-97:  8:45  ami 
BILUNQCOOC  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-04a-1020] 

Notice  of  Availability;  Utah 

SUMMARY:  The  Bureau  of  Land 
Management,  Richfield  Ehstrict,  has 
completed  an  Environmental  Analysis 
(EA)  Finding  of  No  Significant  Impact 
(FONSI)  of  the  Proposed  Plan 
Amendments  to  the  Henry  Mountain, 
Parker  Mountain,  and  Mountain  Valley 
Management  Framework  Plans.  The 
Proposed  Amendments  involve  the 
addition  of  five  new  land  tenure 
adjustment  criteria. 
DATES:  The  protest  period  for  these 
Proposed  Plan  Amendments  will 
commence  with  the  date  of  pubUcation 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
July  7. 1997. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  1849  C  Street,  NW., 
Washington,  DC  20240  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Lee,  Resource  Advisor,  Richfield 
District,  at  150  East  900  North, 
Richfield,  Utah  84701,  (801)  896-1524. 
Copies  of  the  proposed  Plan 
Amendments  are  available  for  review  at 
the  Richfield  District  Office. 
SUPPt.EMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  Section 
202(a)  of  the  Federal  Land  Management 
Act  (1976)  and  43  CFR  part  1610.  These 
Proposed  Amendments  are  subject  to 
protests  by  any  party  who  has 


participated  in  the  plaiming  process. 

Protests  must  be  specific  and  contain 

the  following  information: 

— The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— A  statement  of  the  issue(s)  being 
protested. 

— ^A  statement  of  the  part(s)  of  the 
proposed  amendment  being 
protested  and  citing  pages, 
paragraphs,  maps  etc.,  of  the 
Proposed  Plan  Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the 
protestor  during  the  plaiming 
process  or  a  reference  to  the  date 
when  the  protester  discussed  the 
issue(s)  for  the  record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated:  May  30. 1997. 
G.  William  Lamb, 

State  Director.  Utah. 

IFR  Doc.  97-14671  Filed  &-*-97;  8:45  am) 

BILUNG  CODE  4310-Oa-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-08O-1 00-1 150-00] 

Notice  of  Intent  To  Amend  the  Book 
Cliffs  Resource  Management  Plan  and 
Prepare  an  Associated  Environmental 
Assessment  (EA);  Utah 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Biu-eau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Book  Cliffs  Resource 
Management  Plan  (RMP)  for  the  re- 
introduction  of  black-footed  ferrets  into 
the  Book  Cliffs  Resource  Area  (BCRA). 
The  U.S.  Fish  and  Wildlife  Service 
(Service)  is  proposing  to  reintroduce 
black- footed  ferrets  as  a  non-essential 
experimental  population,  into  the  Book 
CUffs  Resource  Area.  The  Utah  Division 
of  WildUfe  Resources  (UDWR),  in 
conjunction  with  affected  stakeholders, 
has  prepared  a  reintroduction  and 
management  plan  to  determine  what 
measures  would  be  necessary  for  the 
reintroduction  and  what  impacts  and 
mitigation  may  result.  As  a  part  of  the 
amendment  process,  the  BLM  will 
determine  if  the  management  plan  will 
result  in  a  change  in  the  scope  of  the 
resource  uses  or  a  change  in  the  terms, 
conditions,  or  decisions  of  the  Book 
CUffs  RMP.  The  BLM  is  seeking  public 
input  on  this  RMP  amendment. 
EFFECTIVE  DATES:  The  public  scoping 
period  is  initiated  with  publication  of 
this  notice  of  intent  and  ends  June  27, 


1997.  Scoping  meetings  will  be  held  on 
Monday,  June  9. 1997,  from  6:00  p.m.  to 
9:00  p.m.,  in  the  auditorium  of  the  Utah 
Division  of  Wildlife  Resources  Building, 
1594  West  North  Temple  Street,  Salt 
Lake  City,  Utah,  and  Tuesday,  June  10, 
1997,  from  6:00  p.m.  to  9:00  p.m.,  in 
Room  2  of  the  Western  Park  Conference 
Center,  300  East  200  South,  Vernal, 
Utah.  The  purpose  of  the  meetings  are 
to  (1)  identify  issues  and  concerns 
regarding  potential  reintroduction  of 
black-footed  ferrets  into  Uintah  and 
Duchesne  Counties  and  (2)  to  provide 
the  general  public  an  opportunity  to 
participate  in  the  amendment  process. 
Representatives  from  the  UDWR,  BLM, 
and  the  Service  will  be  available  to 
answer  questions  about  the  project  and 
amendment.  Written  comments  on  the 
scope  of  the  amendment  must  be 
postmarked  by  Jvme  27,1997. 

The  EA  for  the  amendment  is 
scheduled  to  be  completed  in  the 
summer  of  1997,  and  made  available  for 
public  review  and  comment.  Notice  of 
availability  of  the  EA  will  be  pubUshed 
in  local  newspapers  and  parties  who 
have  requested  to  be  on  the  mailing  Ust 
for  this  amendment  will  be  notified  by 
mml. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Stroh,  Wildlife  Biologist,  Bureau  of 
Land  Management,  170  South  500  East, 
Vernal,  Utah,  84078.  or  telephone  (801) 
781-4481.  Existing  plaiming  documents 
and  information  are  available  for  review 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The  BCRA 
comprises  1,455,880  acres  in  the 
northeastern  comer  of  Utah.  It  is 
roughly  triangular  in  shape,  bounded  by 
the  Utah-Colorado  state  line  on  the  east, 
the  Book  Cliffs  Divide  to  the  south,  and 
the  Green  River  to  the  north  and  west. 

Administratively,  the  BCRA  includes 
public  lands  and  mineral  resources  that 
are  within  portions  of  Uintah  and  Grand 
Counties,  Utah.  Of  the  total  area,  73% 
or  1,062,669  acres,  are  public  lands 
administered  by  the  BL^. 

Of  the  remaining  acreage,  15%  is 
administered  by  the  State  of  Utah,  8.5% 
is  private,  and  3.5%  is  public  lands 
which  are  either  within  naval  oil  shale 
or  federal  power  site  reserves. 

The  primary  area  proposed  for  black- 
footed  ferret  reintroduction  is  located 
within  Coyote  Basin  in  east  central 
Uintah  County.  The  general  issues 
which  will  be  addressed  by  the 
planning  amendment  include:  access  to 
public  lands,  economic  and  social 
conditions,  recreation  uses,  sensitive 
species,  rangeland  uses,  mineral 
exploration  and  development,  and 
public  rights-of-way  as  they  relate  to 
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potential  black- footed  ferret  re- 
introduction. 

An  interdisciplinary  approach  will  be 
used  to  prepare  the  EA.  The  following 
disciplines  will  be  included:  economics, 
minerals,  realty,  vegetation,  wildlife, 
range,  cultural  resources,  and 
recreation. 

The  planning  criteria  for  amending 
the  Book'ciiffs  RMP  is  to  establish  a 
management  objective  which  provides 
for  black-footed  ferret  reintroduction 
with  minimal  impacts  to  other  resources 
or  uses.  A  range  of  alternatives 
associated  with  the  proposed 
reintroduction  of  black-footed  ferrets, 
including  the  No  Action  Alternative, 
will  be  considered.  Federal.  State,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  BLM's  decision  on  the 
amendment  to  the  Book  Cliffs  RMP  are 
invited  to  participate  in  the  scoping 
process  for  the  EA.  To  be  most  helpful, 
comments  should  be  as  specific  as 
possible. 

The  scoping  process  for  the  RMP 
amendment/EA  will  include:  (1) 
Identification  of  issues  to  be  addressed; 
(2)  identification  of  viable  alternatives; 
and  (3)  notification  of  interested  groups, 
individuals,  and  agencies  so  that 
information  on  these  issues  or  other 
issues  can  be  addressed. 

Dated:  May  30. 1997. 
G.  WilUam  Lamb. 

Utah  State  Director. 

(FR  Doc.  97-14670  Filed  6-4-97;  8:45  am] 
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Bureau  of  Lana  Mar  agement 

[OR  125-6250-02;  0185] 

Closure  Not  ;e  ^      Motor  Vehicles  on 
Designates  ^oaos;  Oregon 

AGENCY:  Biu^au  of  Land  Management, 
U.S.  Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  listed  roads  have  been 
selected  for  closure  to  motorized 
vehicles  in  accordance  with  the  Coos 
Bay  Resource  Management  Plan  Br 
Environmental  Impact  Statement  and  its 
Record  of  Decision  (BLM,  1995}  (RMP); 
which  is  in  conformance  with  the  Final 
Supplemental  and  Environmental 
Impact  Statement  on  Management  of 
Habitat  for  Late-Successional  and  Old- 
Growth  Forest  Related  Species  Within 
the  Range  of  the  Northern  Spotted  Owl 
and  its  Record  of  Decision  (Interagency, 
1984)  (Northwest  Forest  Plan).  Selected 
roads  will  have  barriers  installed  On  the 
Coos  Bay  District,  within  Coos  and 
Douglas  Counties.  Closure  is  for  an 
indefinite  period  (15  years  or  longer) 
beginning  on  or  about  1  June,  1997, 
when  roads  will  have  bairiers  installed. 
Closures  may  be  reversed  by  the  BLM. 
Reopening  of  a  road  vdll  be  for 
temporary  periods  of  time  and  the 
condition  of  the  road  will  be  restored  to 
the  original  condition  found  (including 
erosion  control  and  barriers). 
Acceptable  reasons  for  reopening 
include  the  following:  fire  (prescribed  or 
suppression),  emergency,  rescue, 
forestry  management  on  lands 
administered  by  a  private  party 
(including  but  not  limited  to  thinning, 
fertilization,  stand  exams,  reforestation 
and  harvesting  activities  on  private 
lands  and  as  authorized  by  the  Area 
Manager  on  BLM  administered  lands). 
Closures  otherwise  may  only  be 


reopened  for  agency  purposes  by 
initiating  an  environmental  assessment 
for  a  site  specific  project.  Any  use  of 
motor  vehicles  by  all  parties  within  the 
closed  areas  is  prohibited.  This  does  not 
effect  non-motorized  forms  of  travel. 
The  reason  for  this  order  is  to 
implement  the  Northwest  Forest  Plan  as 
it  relates  to  road  density  management. 
Benefits  to  road  closures  include  but  are 
not  Umited  to:  improving  water  quaUty, 
reducing  sedimentation,  enhancing  big 
game  habitat,  and  reducing  habitat 
disturbance  to  other  wildlife  species. 
Copies  of  the  administrative 
determination  and  its  environmental 
assessment,  as  well  as,  maps  of  the 
roads  affected  are  available  from  the 
Coos  Bay  District  Office,  at  the  address 
below. 

All  persons  authorized  to  enforce 
state  game  laws  may  enforce  this 
closure.  Oregon  State  Police  and  the 
Coos  and  Douglas  County  Sheriffs 
Departments  are  hereby  authorized  to 
enforce  state  and  federal  laws  and 
regulations  on  federal  properties 
affected  in  this  notice. 

This  closure  order  is  in  accordance 
with  the  provisions  of  Pub.  L.  93—452, 
the  Sikes  Act  (88  Stat.  1369).  (16  U.S.C. 
670  et.  Seq.)  and  Pub.  L.  94-579.  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2743).  (43  U.S.C. 
1701).  43  CFR,  Subpart  8364  and  BLM 
Manual  Handbook,  State  Office — 
Oregon  H-2812-1 — Logging  Road  Right- 
of-Way. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  order  may  be 
subject  to  penalties  outlined  in  43  CFR 
8360.0-7  or  as  ordered  through  the 
Oregon  Judicial  system. 

The  following  is  a  Ust  of  road  closures 
identified  by  this  order,  by  resource  area 
and  road  niunber.  The  location  of  the 
gate  or  barriers  will  be  at  or  near  the 
beginning  of  each  road. 


Table  i  .— Umpqua  Resource  area  Proposed  Road  Closures 


Road  No. 


Miles 


Road  No. 


Miles 


Road  No. 


Miles 


21-8-4.1   

21-8-15.0  - 

20-9-11.1  

20-9-11.5  

20-9-12.3  

20-9-12.4  

20-9-13.3  

21-9-20.1  B  

23-9-7.0A2  

23-9-«.0  

23-9-16.0  

23-9-17.1   

TotdNo.  Mtles«15^S. 


1.10 
1.00 
0.30 
0.43 
0.35 
0.26 
0.19 
1.00 
0.64 
0.17 
0.60 
010 


23-9-20.1 
23-9-202 
23-9-20.3 
23-9-20.4 
23-9-27.1 
23-9-272 
23-9-28.0 
23-9-28.1 
23-9-29.0 
23-9-29.1 
23-9-29.3 
23-9-29.6 


020 
080 
O30 
0.28 
0.60 
0.20 
0.40 
0.36 
0.50 
0.30 
0.50 
020 


23-10-1.0  .... 
23-10-1.1  ..» 

20-8-4.0  

20-8-4.3  

20-8-62  

21-9-20.4  .... 
23-8-21 .0A2 
23-8-28.18  .. 
23-8-282  ..„ 
23-8-30.0  ..„ 
23-8-32.5  .... 
23-8-33.1  .... 


0.30 
0.30 
0.06 
0.39 
022 
0.55 
0.90 
0.42 
0.50 
0.60 
O10 

ai3 
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ADDRESSES:  Detailed  information 
concerning  this  notice,  including  the 
environmental  analysis,  is  available  for 
review  at  the  Bureau  of  Land 
Management's  Coos  Bay  District  Office, 
1300  Airport  Lane.  North  Bend,  OR 
97459-2000. 

DATES:  Interested  parties  may  submit 
comments  to  the  Umpqua  Area  Manager 
at  the  above  address  until  July  7,  1997. 
Objections  will  he  evaluated  by  the  Area 
Manager  who  may  sustain,  vacate  or 
modify  this  action.  In  the  absence  of  any 
objection,  this  action  will  become  the 
final  determination  of  the  Bureau  of 
Land  Management. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Patricia  M.  Bailey  (541)  755-0100. 

Dated:  May  19,  1997. 
Daryl  L.  Albiston, 
Umpqua  Resource  Area  Manager. 
IFR  Doc.  97-14647  Filed  6--t-97;  8:45  am) 
BILLMQ  CODE  431fr-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-664S1] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oi)  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-66481  for  lands  in  Utah 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  January 
1,  1997,  the  date  of  termination,  have 
been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  I6V3  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-66481, 
effective  January  1,  1997,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  at)ove. 
Robert  Lopez, 

Ctoup  Leader.  Minerals  Adjudication  Group. 
IFR  Doc  97-14672  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-070-1 620-00;  AZA  30132] 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
La  Paz  Coimty,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  under  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  classification  is  for  the 
following  lands  for  recreational  or 
historical  purposes. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10N..R.  15W., 
sec.  28,  WV2SWV4; 

sec.  29,  lots  1  to  6.  inclusive.  NWV4SW»A; 
sec.  32,  lots  1  and  2: 
sec.  33,  lots  1  and  2; 
MS  2797. 
The  area  described  contains  1,010  acres. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  is  consistent  with  the 
current  BLM  land  use  planning  and 
would  be  in  the  pubUc  interest.  The 
lease,  when  issued,  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1 .  Provisions  of  the  Recreation  and 
PubUc  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  (he 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  All  valid  existing  rights 
documented  on  the  official  pubUc  land 
records  at  the  time  of  lease  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
pro[>er  management  of  Federal  lands 
and  interests  therein. 

IDetailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Lake  Havasu  Field  Office, 
2610  Sweetwater  Avenue,  Lake  Havasu 
City,  Arizona. 

Upon  pubUcation  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 


and  Public  Purposes  Act  and  leasing 
imder  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the  Field 
Manager,  Lake  Havasu  Field  Office, 
2610  Sweetwater  Avenue,  Lake  Havasu 
aty.  AZ  86406. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  recreational  or  historical 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  the  State  ac|4. 
Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  land  for  recreational 
purposes. 

Ally  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aline  LaForge,  Bureau  of  Land 
Management,  Lake  Havasu  Field  Office, 
2610  Sweetwater  Avenue,  Lake  Havasu 
City,  Arizona  (520)  505-1200. 

Dated:  May  27,  1997. 
Jaime  T.  Provenico, 
Field  Manager. 

IFR  Doc.  97-14707  Filed  6-4-97;  8:45  am) 
BILUNQ  COOE  431(M2-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-048-07-1 060-00] 

Availability  of  Wild  Horse  Gathering 
Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Availabihty  of  Wild  Horse 
Gathering  Plan. 

SUMMARY:  The  Green  River  Resource 
Area  Wild  Horse  Gathering  Plan  is 
available  for  pubUc  review  at  the  Rock 
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Springs  District  Office  until  July  5, 

1997.  The  planned  gathering  period  will 

extend  from  July  5, 1997  through  April 

10,  1998. 

"STES:  June  2  through  July  5, 1997. 

AOORESSES:  280  North  Highway  191, 

Rock  Springs,  Wyoming. 

FOfl  FURTHER  INFORMATION  CONTACT: 

John  S.  McKee    \;.<    vlanager,  Rock 

Springs  District  Office,  280  Highway 

191  North,  Rock  Springs,  Wyoming. 

John  S.  McKee, 

Area  Manager. 

(FR  Doc.  97-14840  Filed  6-4-97;  8:45  am] 
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Notice  0^  Lodging  o'  Consent 
Pursuant  to  the  Compre^e"S'vf- 
Environmenta!  Response 
Compensation  and  L.abtitry  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  H. 
Brown  Co.,  et  al..  Civil  Action  No.  1:96 
CV-949  (W.D.  Mich.),  entered  into  the 
United  States  and  twenty-two  parties 
("First  Round  Settling  Defendants"), 
was  lodged  on  May  16, 1997,  with  the 
United  States  District  Court  for  the 
Western  District  of  Michigan.  The 
proposed  Consent  Decree  resolves 
certain  claims  of  the  United  States  for 
past  and  future  costs  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601,  et  seq.,  with  respect  to  the  H. 
Brown  Superfund  Site  ("Site")  in 
Walker,  Michigan.  Under  the  terms  of 
the  proposed  Consent  Decree,  the  First 
Round  Settling  Defendants  will  pay  a 
total  of  $1,239,149  to  the  United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decrees  for  30  days 
foUowring  pubhcation  of  this  Notice. 
Comments  should  be  addressed  by  the 
Assistant  Attorney  General, 
Envirciunent  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  P.O.  Box  7611,  Ben  FrankUn 
Station,  Washington,  D.C.  20044-7611, 
and  should  refer  to  United  States  v.  H. 
Bmwn  Co,  et  al.,  D.J.  Ref.  No.  90-11-2- 
835A.  The  Proposed  Consent  Decree 
may  be  exeunined  at  the  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Michigan,  Grand  Rapids, 
Michigan;  the  Region  V  Office  of  the 
United  States  Enviroiunental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
telephone  no.  (202)  624-0892.  A  copy  of 


the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  (25  cents  per  page  for 
reproduction  costs)  in  the  amount  of 
$13.25  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natuial  Resources 
Division. 

(FR  Doc.  97-14705  Filed  6-4-97;  8:45  am] 
BILLMQ  CODE  4410-15-M 


DEPAP^MENT  OF  JUSTICE 

Notice      .  oaqi'^g  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  was  lodged 
in  U.S.  V.  Pacific  Gas  and  Electric 
Company.  Civil  Action  No.  C97-1969- 
MHP  (N.D.  Cal.)  on  May  27, 1997  with 
the  United  States  District  Court  for  the 
Northern  District  of  Cahfomia.  The  case 
is  a  dvil  action  under  Section  309  of  the 
Clean  Water  Act  ("Act"),  33  U.S.C. 
1319,  for  violations  of  provisions  of  the 
Act  and  of  National  Pollution 
Elimination  Discharge  System 
("NPDES")  permits  that  required  Pacific 
Gas  and  Electric  Company  ("PGAE")  to 
demonstrate  that  the  cooling  water 
system  at  the  Diablo  Canyon  nuclear 
power  plant  employed  the  best 
technology  available  to  minimize 
adverse  environmental  impacts. 

The  United  States'  complaint  alleges 
that  PG&E  submitted  an  incorrect, 
incomplete,  and  misleading  report  on 
the  environmental  effects  of  the  Diablo 
Canyon  cooling  water  system  and  that 
PG&E  also  failed  to  promptly  submit 
missing  information  after  it  discovered 
that  it  had  submitted  incorrect 
information  in  a  report.  The  State  of 
Cahfomia  has  also  filed  a  complaint 
against  PG&E.  The  State  of  Cahfomia 
and  the  United  States  have  entered  into 
a  joint  consent  decree  with  PG&E  that 
resolves  the  allegations  of  both 
complaints.  Under  the  Consent  Decree, 
PG&E  will  pay  the  state  and  federal 
governments  $14.04  milhon  dollars. 
That  sum  includes  $7.1  miUion  in  state 
and  federal  penalties,  $6.19  milHon  in 
environmental  projects,  and  $750,000  in 
State  fees  and  costs.  The  $6.19  milUon 
environmental  enhancement  component 
of  the  settlement  comprises  three 
projects:  $3.66  million  to  be  devoted  to 
the  Morro  Bay  State  and  National 
Estuary  Program,  $2.50  million  far  the 
State  of  Cahfomia  Mussel  Watch 


Program,  and  $30,000  for  a  stream 
enhancement  project.  The  League  for 
Coastal  Protection,  which  also  filed  a 
law  suit  against  PG&E,  assisted  in 
securing  the  envirorunental 
enhancement  components  of  the 
proposed  settlement. 

Tne  [)epartment  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
copied  to  Robert  R.  Klotz, 
Envirorunental  Enforcement  Section, 
U.S.  Department  of  Justicer  301  Howard 
Street,  Suite  870,  San  Francisco,  CA 
94105.  Comments  should  refer  to  U.S.  v. 
Pacific  Gas  and  Electric  Company,  DOJ 
No.  90-5-1-1-4348. 

The  proposed  PG&E  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  Northern 
District  of  Cahfomia,  450  Golden  Gate 
Avenue,  San  Francisco,  Cahfomia 
94102;  the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco. 
Cahfomia  94105;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington.  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  To 
request  a  copy  of  the  consent  decree  in 
U.S.  V.  Pacific  Gas  and  Electric 
Company,  please  refer  to  that  case  and 
DOJ  No.  90-5-1-1-4348  and  enclose  a 
check  for  the  amount  of  $9.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Cliief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-14704  Filed  6-4-97;  8:45  am) 
MLLMG  COOE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Compensation  and 
Uat>ility  Act 

In  accordance  with  section  122(d)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2), 
and  Departmental  pohcy.  28  CFR  50.7, 
notice  is  hereby  given  that  on  May  16, 
1997,  a  proposed  consent  decree  in 
United  States  v.  Union  Pacific  Railroad 
Company,  Civil  Action  No.  97-0578, . 
was  lodged  v«th  the  United  States 
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District  Court  for  the  Eastern  District  of 
Wisconsin.  This  consent  decree 
represents  a  settlement  of  claims 
brought  against  the  Union  Pacific 
Railroad  Company  ("Union  Pacific") 
under  CERCLA  section  107,  42  U.S.C. 
9607,  for  the  recovery  of  costs  incurred 
and  to  be  incurred  by  the  United  States 
in  responding  to  the  release  and 
threatened  release  of  hazardous 
substances  at  and  from  the  Moss- 
American  Superfund  Site  in  Milwaukee, 
Wisconsin  ("Site"). 

Under  the  proposed  settlement.  Union 
Pacific  will  be  required,  among  other 
things,  to:  (1)  pay  $300,000  toward  the 
costs  incurred  by  the  United  States  in 
connection  with  the  Site;  and  (2)  grant 
the  Untied  States  and  its  assigns 
irrevocable  access  to  those  portions  of 
the  Union  Pacific's  property  that 
comprises  a  part  of  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publicaiton  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  general. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Union  Pacific 
Railroad  Company.  D.J.  Ref.  90-11-2- 
590c. 

The  proposed  Consent  Decree  may  be 
examined  at:  (1)  the  Mill  Road  Library, 
6431  N.  76th  St.,  Milwaukee, 
Wisconsin;  (2)  U.S.  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Blvd.  Chicago,  Illinois  60604 
(contact  Mr.  Russell  D.  Hart  (312-886- 
4844));  and  (3)  the  U.S.  Department  of 
Justice's  Consent  Decree  Library,  1120 
G.  Street.  NW.,  4th  Floor,  Washington. 
ex:  20010,  (202)  624-0892.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G.  Street.  NW.,  4th 
Floor,  Washington,  DC  20010.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.50  (consent 
decree  only)  or  $47.00  (consent  decree 
and  app)endices)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
)oel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  97-14706  Filed  6-4-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Biotechnology  Research 
and  Development  Corporation 
("BRDC") 

Notice  is  hereby  given  that,  on  May  9. 
1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  GalaGlen  Inc.  and  Hewlett- 
Packard  Company  have  withdrawn  from 
the  venture  effective  April  30. 1997  and 
May  14, 1997  respectively. 

On  February  24, 1997,  BRDC  issued  to 
American  Home  Products  Corporation 
("American  Home"),  and  American 
Home  purchased  from  BRDC,  653-V3 
shares  of  common  stock,  without  par     • 
value,  of  BRDC.  Simultaneously,  with 
the  issuance  and  purchase  of  the  shares 
of  the  common  stock.  BRDC  and 
American  Home  entered  into  an 
Agreement  to  be  Bound  by  BRDC  Master 
Agreement  whereby  American  Home 
agreed  to  be  bound  by  the  terms  and 
conditions  of  the  BRTXH  Master 
Agreement  effective  as  of  June  10,  1988, 
by  and  among  BRDC  and  its  conunon 
stockholders.  American  Home  has  the 
rights  set  forth  in  the  BRDC  Master 
Agreement  in  all  project  technology 
made,  discovered,  conceived, 
developed,  learned,  or  acquired  by  or  on 
behalf  of  BRDC  in  connection  with,  or 
arising  out  of,  or  as  the  result  of,  a 
research  project  in  existence  while 
American  Home  is  a  conmion 
stockholder  of  BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BRDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  12. 1988,  BRDC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Registw  pursuant  to  Section  6(b)  of  the 
Act  on  May  12, 1988,  53  FR  16919.  The 


last  notification  was  filed  December  6, 

1996. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  97-14702  Filed  6-4-97;  8:45  am] 

BtLUNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  HDP  User  Group 

Notice  is  hereby  given  that,  on  April 
23,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  HDP  User  Group 
International,  Inc.,  an  Arizona  non- 
profit corporation,  filed  vmtten  - 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Asymtek,  Carlsbad,  CA; 
Heraeus  Precision  Engineering, 
Singapore,  Singapore;  and  VLSI 
Technology,  Inc.,  San  Jose,  CA  have 
become  members  of  the  HDP  User 
Group  International,  Inc.  Additionally, 
Ericsson  Telecom  AB,  Stockholm, 
SWEDEN;  ASAT,  Inc.,  Palo  Alto,  CA; 
Motorola,  Inc.,  Schaimiburg,  IL;  and 
SGS  Thompson,  Milan,  ITALY  have  left 
the  Group. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate  name, 
or  plaimed  activities  of  this  joint 
venture. 

On  September  14, 1994,  the  HDP  User 
Group  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Depart.ment  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  March  23, 
1995  (60  FR  15306).  The  last 
notification  was  filed  with  the 
Department  on  August  20, 1996.  A 
notice  was  published  in  the  Federal 
Register  on  September  12,  1996  (61  FR 
48169). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-14703  Filed  6-t-97;  8:45  am) 
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DEP A  ?  I M  fc  NT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA  « 153R] 

Controlled  Substances:  Notice  of 
Proposed  Revised  1997  Aggregate 
Production  Quotas 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  revised  1997 
aggregate  production  quotas  and  request 
for  comments. 

SUMMARY:  This  notice  proposes  revised 
1997  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  as  required  imder  the  Controlled 
Substances  Act  of  1970. 

DATES:  Comments  or  objections  should 
be  received  on  or  before  July  7,  1997. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC.  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 


Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  (202)  307- 
7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  estabhsh  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §0.100  of  Title  28  of 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  tiun,  has  redelegated 
this  function  to  the  Deputy 
Administrator  of  the  DEA  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations. 

On  December  17, 1996,  a  notice  of  the 
estabhshed  initial  1997  aggregate 
production  quotas  was  pubhshed  in  the 
Federal  Register  (61  FR  66311).  The 
notice  stipulated  that  the  Deputy 
Administrator  of  the  DEA  would  adjust 
the  quotas  in  early  1997  as  provided  for 
in  Title  21,  Code  of  Federal  Regulations, 
§  1303.13(c).  The  proposed  revised  1997 


aggregate  production  quotas  represent 
those  quantities  of  controlled  substances 
that  may  be  produced  in  the  United 
States  in  1997,  and  do  not  include 
imports  of  controlled  substances  for  use 
in  industrial  processes. 

The  proposed  revisions  are  based  on 
a  review  of  1996  year-end  inventories, 

1996  disposition  data  submitted  by 
quota  apphcants,  estimates  of  the 
medical  needs  of  the  United  States 
submitted  to  the  DEA  by  the  Food  and 
Drug  Administration,  and  other 
information  available  to  the  DEA. 

Therefore,  imder  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  piu^uant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  proposes  the  following  revised 

1997  aggregate  production  quotas  for  the 
listed  controlled  substances,  expressed 
in  grams  of  anhydrous  add  or  base: 


Previously  es- 
tatilished  1997 
aggregate  pro- 
duction quotas 


Proposed  re- 
vised 1997  ag- 
gregate pro- 
duction quotas 


Schedule  I 


2,5-Dtmethoxyamphetamine  

2,5-Dimethoxy-4-ettiylamphetamine  

3-Methylfentanyl , 

3-Methylthiofentanyl  

3,4-Methylenedioxyamphetamine  „ 

3,4-Mettiylenedioxy-N-ethylamphetamtne 

3.4-Methylenedioxymethamphetamine  

3,4,5-TrJnnethoxyamphetanTtne 

4-Bromo-2,5-DimettK)xyamphetamine  , 

4-BronTO-2,5-Dimethoxyphenethylamtr»e 

4-Methoxyamphetannine 

4-Methylan-iirx)rex 

4-Methyl-2,5-Dimettioxyaniphetamine  

5-Methoxy-3 ,4-Mettiylenedioxy  amphetamine 

Acetyt-alpha-methytterrtanyl  

Acetylmethadol „ 

Alpha-acetybnethadol _ 

Aipha-eth^^tryptamme 

Alpha-methadol  

Alpha-methyrtentanyl 

Alpha-methylthioferHanyl  

Amir>orex  „_ _ _...„.., 

Beta-acetylmethadol „..„ 

Beta-hydroxyfentanyl „ 

Beta-hydroxy-3-mettiylfentanyl 

Beta-methadol  

Bufotenine  

Cathinone  „ „ 

Codeine-N-oxide  

Diferxjxin  „ 

Dihydromorphine 

Ethylamine  Analog  of  PCP  _» „... 

Heroin 

Lysergic  acid  diettiylamide 

Mescaline  

Mettiaqualor>e 

Methcathinone 


15,200.100 
2 

14 
2 

22 

27 
7 
2 
2 
2 

17 
2 
2 
2 
2 
7 
7 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
9 
2 
14.000 
7 
5 
2 

32 
7 

17 

11 


15,200.100 
2 

14 
2 

22 

27 
7 
2 
2 
2 

17 
2 
2 
2 
2 
7 
7 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
9 
2 
14,000 
7 
5 
2 

32 
7 

17 

11 
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Basic  class 


Mofphine-N-oxide 

h4-Ethylamphetamine 

N-Hydroxy-3.4-Methylenedioxyamphetani»ne 

N.N-Dimethyltryptamine  

Noflevorphanol  

ttormethadone .-. 


^4ofmorphlne 

Para-fluorofentanyl 

Pholcodine 

PsUodn 

Psilocybin  

Tetrahydrocannibinote - 

Thiofentanyl 

Thtophene  Analog  of  Phencydidine 


Previously  es- 
tablished 1997 
aggregate  pro- 
duction quotas 


Schedule  II 


1-Phenylcyclohexylamine 

1-Pipendinocyclohexanecart)onitrile 

Alfentanil 

ArTX)barbital  - 

Amphetamine  


2 
7 
2 
7 
2 
7 
7 
2 
2 
2 
2 
25.100 
2 
5 


CarlerTtanil  - 

Cocaine  •■ 

Codeine  (fcx  sale)  ~ - • 

Codeine  (for  conv)  - - 

Desoxyephedrine 

1 .361 ,000  grams  of  levodesoxyephedrine  for  use  in  a  noncontrolled,  nonprescription  product  and  32,00  grams 

Dextroproproxyphene ; 

Dihydrocodeine  - ~ ~ 

Dipherxjxylate ~ ~ 

Ecgonine  (for  corrv) „ - - 

Ethylmorphine  ~ ~ 

Fer^anyi 

Glutethimide  - 

Hydrocodone  (for  sale)  • 

Hydrocodone  (for  conv)  ~ ~~ - 

Hydromorphone — » » 

Isomethadone - 

Levo-alpha-acetylmethadol 

Levomettvxphan  .... — .— •••••• — •. ••—• 

Levorphanoi  , ~" - 

Meperidine _ 

Methadone  (for  sale) 

Methadone  (for  corrv) ...- 

Methadone  Intermediate  (for  conv) - ~ 

Methamphetamine  (for  conv)  

Melhylphenidate — 

Morphine  (for  sate) ~ ~ ~ 

Morphine  (for  conv)  „ - 

Noroxymorphone  (for  sate) - 

^4oroxymorphone  (for  conv)  — 

Opium , 

Oxycodone  (for  sate) 

Oxycodorw  (for  conv) ■ 

Oxymorphone — - 

Pentobarbital „ — - 

PhencycHdkie ~..~ ■ 

Phenmetra^ine  - ~ 

Ptienylacetorw 

Secobartxtal  

Sufentanil  ~ 

ThetMine  ~ ~ — 


Proposed  re- 
vised 1997  ag- 
gregate pro- 
duction quotas 


2 
7 
2 

7 
2 
7 
7 
2 
2 
2 
2 
25.100 
2 
5 


10 

10 

12 

12 

9.300 

9,300 

15 

15 

2,968.000 

3.137,000 

500 

500 

550.100 

550,100 

49.103.000 

53,140,000 

19.679.000 

19,679.000 

1.422.000 

1.393.000 

methamphetamine . 

116.469.000 

116.469.000 

255,100 

188.000 

1,572.000 

1.572.000 

651.000 

651.000 

12 

12 

193,000 

193,000 

2 

2 

13,891.000 

13,891.000 

1.769,000 

1.769.000 

.563.000 

563.000 

12 

12 

356.000 

356.000 

2 

2 

16,400 

12.000 

9,843,000 

9,843.000 

3.977,000 

3,977,000 

364,000 

364,000 

5,275.000 

5.275,000 

723.000 

723,000 

13.824.000 

13,824.000 

11.126.000 

11.126,000 

68,165,000 

68.165,000 

30,000 

30,000 

2,000,000 

2,000,000 

937,000 

575,000 

6,634.000 

6,634.000 

1.200 

1,200 

56.000 

56,000 

16.772.000 

16,772,000 

60 

60 

2 

2 

10 

10 

491.000 

491,000 

1.000 

1,000 

9.325,000 

9.325.000 

All  interested  persons  are  invited  to 
submit  their  conunents  in  writing 
regarding  this  proposal.  A  person  may 
object  to  or  comment  on  the  proposal 
relating  to  any  of  the  above  mentioned 


substances  without  filing  conunents  or 
objections  regarding  the  others.  If  a 
person  believes  that  one  or  more  of 
these  issues  warrant  a  hearing,  the 


individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Deputy 
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Administrator  finds  warrant  a  hearing, 
the  deputy  Administrator  shall  order  a 
public  hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federaUsm  imphcations 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

The  Deputy  Administrator  thereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibihty  act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
aimual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufacturers  of  schedule  I  and  II 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibihty  analysis. 

IDated:  May  28, 1997. 
James  S.  Milfbrd, 

Acting  Deputy  Administrator. 

[FR  Doc.  97-14698  Filed  6-4-97;  8:45  am] 

BILUNG  CODE  441CM>»-M 


'NTERNATiONAL  BOUNDAR*  ; 
WATER  COMMISSION   UNCLED 

STATES  AND  MEXICO 


N : 


Availability  Qi  f\na-  P'ogrammatic 
Environmental  Assessment  and 
Finding  o*  No  S'gnificar:  imDact 

agency:  umtea  btates  becUon, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  availability  of  final 
programmatic  enviromnental 
assessment  and  finding  of  no  significant 
impact. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quahty  Final 
Regulations  (40  CFR  Parts  1500  through 
1508);  and  the  Operational  Procediues 
of  the  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico 
(USIBWC),  for  Implementing  Section 
102  of  NEPA,  published  in  the  Federal 
Register  September  2, 1981  (46  FR 
44083-44094);  the  USIBWC  hereby 
gives  notice  that  the  Final  Programmatic 
Environmental  Assessment  (PEA)  and 
Final  Finding  of  No  Significant  Impact 
(FONSI)  to  address  the  potential  adverse 
environmental  impacts  of  oil  and 
natural  gas  development  within  the 
Falcon  Dam  and  Reservoir  Project,  Starr 
and  Zapata  counties,  Texas  are 
available.  The  USIBWC  finds  that  the 
proposed  action  to  grant  exceptions  to 
its  pohcy  of  prohibiting  development 
within  the  reservoir  is  not  a  major 
federal  action  that  would  have  a 
significant  adverse  effect  on  the  quaUty 
of  the  human  environment.  A  Notice  of 
FONSI  was  signed  February  10,  1997, 
and  pubhshed  in  the  Federal  Register 
on  February  19,  1997  (62  FR  7475-7477) 
for  a  thirty  (30)  day  review  and 
comment  period. 
ADDRESSES:  Mr.  Yusuf  E.  Farran, 
Division  Engineer,  Environmental 
Management  Division,  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico,  4171  North  Mesa  Street,  C-310, 
El  Paso.  Texas  79902-1441.  Telephone: 
915/534-6704. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  for  the 
USIBWC  to  grant  exceptions  on  a  case- 
by-case  basis  to  its  policy  of  prohibiting 
oil  and  gas  development  upon  USIBWC 
real  property  within  Falcon  Reservoir. 
The  proposed  action  would  alter 
USIBWC  pohcy  so  that  hmited 
exceptions  may  be  granted  in 
appropriate  cases,  allowing  some  oil 
and  gas  exploration  and  development 
on  USIBWC  real  property  located  below 
the  307-foot  elevation  traverse  (the 
United  States  property  line  also  called 
the  "307-foot  traverse")  within  Falcon 
Reservoir  but  above  the  307-foot  mean 
sea  level  elevation. 

Alternatives  Considered 

Two  alternatives  were  considered  in 
the  Final  Programmatic  Environmental 
Assessment  (PEA): 

The  Proposed  Action  Alternative  is 
for  the  USIBWC  to  grant  exceptions  to 
its  policy  of  prohibiting  oil  and  natural 


gas  development  upon  USIBWC  real 
property  within  Falcon  Reservoir  on  a 
case-by-case  basis.  If  the  USIBWC  makes 
the  determination  to  allow  exceptions  to 
this  prohibition,  the  United  States 
Bureau  of  Land  Management  (BLM),  the 
federal  authorizing  agency  which 
approves  apphcations  for  permits  to 
drill  for  federal  reserves,  could  then 
approve  appUcations  to  drill  from  sites 
below  the  307-foot  traverse  property 
line  for  oil  and  gas  reserves  located 
within  the  reservoir.  Separate 
environmental  assessments  would  then 
be  prepared  by  project  proponents 
tiered  from  this  PEA  to  address  the 
specific  impacts  of  drilling  for  oil  and 
natural  gas  at  specific  locations  within 
the  reservoir,  and  the  USIBWC  would 
consider  issuing  land  use  permits  to 
ensure  that  such  works  do  not  interfere 
with  the  operation  and  maintenance  of 
the  Falcon  Dam  and  Reservoir  Project. 
The  No  Action  Alternative  is  for  the 
USIBWC  to  not  grant  any  exceptions  to 
its  pohcy  of  prohibiting  oil  and  natural 
gas  development  upon  USIBWC  real 
property  within  Falcon  Reservoir.  BLM 
would  only  be  able  to  approve 
applications  for  permits  to  drill  from 
sites  above  the  307-foot  traverse 
property  line;  hence  outside  the 
reservoir.  Project  proponents  would 
need  to  consider  use  of  alternative 
means  to  recover  private  and  pubUc 
natural  gas  reserves  within  the  reservoir. 
Since  no  oil  and  natural  gas 
development  would  be  done  within  the 
Falcon  Reservoir,  the  USIBWC  would 
not  issue  land  use  permits  to  project 
proponents.  The  no  action  alternative 
would  result  in  no  development  below 
the  307-foot  traverse  for  private  and 
pubUc  reserves  in  the  reservoir; 
avoidance  of  any  potential  impacts 
associated  with  the  proposed  action;  the 
loss  of  tax  and  royalty  revenues  to  the 
local,  state  and  federal  governments;  the 
loss  of  royalty  revenues  to  mineral 
owners;  and  the  loss  of  an  otherwise 
recoverable  clean  energy  source. 

Programmatic  EnTironmental 
Assessment 

TransTexas  Gas  Corporation 
(TransTexas)  requested  the  USIBWC  to 
grant  them  permission  to  construct  a 
drill  pad  site  on  an  island  above  the 
307-foot  mean  sea  level  elevation 
located  within  USIBWC  real  property 
below  the  307-foot  traverse  within 
Falcon  Reservoir  for  the  purpose  of 
drilling  natural  gas  wells.  The  USIBWC 
began  coordination  with  BLM,  and  BLM 
indicated  it  would  not  approve  the 
application  for  permit  to  drill  imtil  the 
USIBWC  determined  whether  it  would 
waive  the  stipulation  that  prohibits  oil 
and  natural  gas  development  within  the 
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reservoir.  Both  agencies  agreed  that  due 
to  a  lack  of  both  funding  resources  and 
human  resources  for  an  agency 
produced  environmental  document  and 
an  immediate  need  by  TransTexas  to 
gain  access  to  private  and  public 
reserves  within*  the  reservoir,  a  third 
party  environmental  analysis  would  be 
acceptable  for  determination  of  the 
significance  of  the  impacts  of  the  federal 
action  of  the  USIBWC  granting 
exceptions  to  its  policy  of  prohibiting 
any  mineral  exploration  or  development 
within  its  property  at  Falcon  Reservoir. 

The  Final  PEA  prepared  by  contract 
by  TransTexas  describes  the  historical 
and  existing  development  of  oil  and 
natural  gas  in  the  general  vicinity  (but 
above  the  307-foot  traverse  property 
line)  of  the  reservoir  area  and  the 
planned  oil  and  natural  gas  activities 
within  or  adjacent  to  potential  drill  sites 
on  the  United  States  side  of  the 
international  reservoir  in  the  reasonably 
foreseeable  future.  It  analyzes  the 
general  impacts  expected  from  such 
development  in  the  foreseeable  futuxe 
and  the  cumulative  environmental 
impacts  of  oil  and  natural  gas 
development  within  Falcon  Reservoir. 
The  Final  PEA  discusses  mitigation 
measures  to  minimize  degradation  of 
environmental  resources  within  and 
adjacent  to  the  reservoir.  The  PEA  is 
envisioned  to  serve  as  a  baseline 
environmental  document  from  which 
other  drilling  proponents  and  permit 
applicants  will  be  able  to  tier  site 
specific  environmental  assessments  for 
similar  activities  within  the  reservoir 
area.  The  USIBWC  reviewed  and 
approved  the  completed  Final  PEA  for 
proposed  oil  and  gas  development 
within  the  reservoir,  and  it  is  currently 
available. 

Finding  of  the  Programmatic 
Environmental  Assessment 

The  Final  PEA  finds  that  the  proposed 
action  for  the  USIBWC  to  grant 
exceptions  to  its  policy  of  prohibiting 
oil  and  natural  gas  development  upon 
USIBWC  real  property  below  the  307- 
foot  traverse  property  line  at  Falcon 
Reservoir  but  above  the  307-foot  mean 
sea  level  elevation  does  not  constitute  a 
major  federal  action  which  would  cause 
a  significant  local,  regional,  or  national 
adverse  impact  on  the  environment.  The 
USIBWC  has  determined  that  an 
environmental  impact  statement  is  not 
required  and  hereby  provides  notice  of 
FONSI  based  on  the  following  facts: 

1.  Construction,  drilling  and 
production  activities  at  potential  well 
pad  sites  will  have  no  significant 
adverse  impacts  on  air  quahty  Standard 
construction  practices  to  control  fugitive 
dust  would  be  utiUzed. 


2.  The  slight  impacts  from 
construction,  drilling  and  production 
activities  associated  with  noise  at 
potential  well  pad  sites  are  fully 
mitigable  through  vegetative  buffer 
zones,  equipment  noise  suppressors, 
and  avoidance  of  critical  wildlife  use 
periods. 

3.  Negligible  impacts  to  geologic  and 
water  resources  are  mitigable  through 
the  use  of  erosion  and  sediment  control 
measures  and  devices,  secondary 
containment  measures,  best 
management  practices  during  all  phases 
of  site  development,  and  use  of  site 
specific  spill  prevention  control  and 
countermeasure  plans. 

4.  Biological  resources  will  be 
protected  from  impacts  by  total 
avoidance  of  clearing  within  heavy 
brush  corridors,  animal  exclusion  fences 
around  drill  pad  locations,  site  specific 
surveys  for  threatened  and  endangered 
plant  and  animals,  and  monitoring 
plans  coordinated  by  the  appropriate 
federal  and  state  conservation  agencies. 

5.  Impacts  to  cultural  resources  can  be 
mitigated  through  avoidance  of  sites 
determined  to  be  eUgible  for  the 
National  Register  of  Historic  Places  and 
if  avoidance  is  not  viable, 
implementation  of  a  Memorandimi  of 
Agreement  for  mitigating  impacts  will 
be  necessary  prior  to  BLM  approval  of 
applications  for  permits  to  drill. 
USIBWC  issuance  of  land  use  permits, 
and  any  development  at  potential  drill 
sites. 

6.  Negligible  impacts  associated  with 
land  use  and  transportation  will  not 
require  additional  mitigation. 

7.  Negligible  impacts  associated  with 
visual  resources  are  mitigable  through 
properly  placed  night  lighting, 
unobtrusive  painting  of  facilities,  and 
alignment  of  access  road  and  utility 
corridors  for  limited  views  of  individual 
project  facilities. 

Availability 

Copies  of  the  Final  PEA  and  Final 
FONSI  are  available  for  public  review  at 
the  USIBWC  Falcon  Dam  Field  Office, 
Falcon  Road,  Falcon  Heights,  Texas 
78545,  and  have  been  distributed  to 
Federal,  State,  and  local  agencies, 
organizations  and  individuals  that  have 
commented  on  or  have  been  consulted 
and  coordinated  with  in  the  preparation 
of  the  PEA.  A  limited  number  of  copies 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

Dated:  May  29, 1997. 
Randall  A.  McMains, 

Attorney. 

IFR  Doc.  97-14675  Filed  6-^»-97:  8:45  am] 
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INTEHNA^'GNii.,  BOUNDARY  AND 

STATES  ANC  MEXICO 

Availability  of  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

agency:  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  availability  of  final 
environmental  assessment  and  finding 
of  no  significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  parts  1500  through 
1508);  and  the  Operational  Procedures 
of  the  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico 
(USIBWC),  for  Implementing  Section 
102  of  NEPA,  published  in  the  Federal 
Register  September  2,  1981  (46  FR 
44083-44094);  the  USIBWC  hereby 
gives  notice  that  the  Final 
Envirormiental  Assessment  (EA)  and 
Final  Finding  of  No  Significant  Impact 
(FONSI)  to  address  the  potential  adverse 
environmental  impacts  of  placement  of 
a  natural  gas  well  pad  and  associated 
works  within  the  Falcon  Dam  and 
Reservoir  Project,  Zapata  County,  Texas, 
are  available.  The  USIBWC  finds  that 
the  proposed  action  to  issue  a  land  use 
permit  to  construct  a  drill  pad  for  the 
purpose  of  drilling  natural  gas  wells  on 
an  island  located  on  USIBWC  real 
property  within  the  reservoir  is  not  a 
major  federal  action  that  would  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment.  A  notice  of 
availability  was  signed  February  10, 
1997,  and  published  in  the  Federal 
Register  on  February  19,  1997  (62  FR 
7475-7477)  for  a  thirty  (30)  day  review 
and  comment  period. 
ADDRESSES:  Mr.  Yusuf  E.  Farran, 
Division  Engineer,  Environmental 
Management  Division,  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico,  4171  North  Mesa  Street.  C-310. 
El  Paso,  Texas  79902-1441.  Telephone: 
915/534-6704. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  for  the 
USIBWC  to  issue  a  land  use  permit  to 
TransTexas  Gas  Corporation 
(TransTexas)  to  construct  a  drill  pad  site 
on  an  island  above  the  307-foot  mean 
sea  level  elevation  located  on  USIBWC 
real  property  below  the  307-foot 
elevation  traverse  (the  United  States 
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property  line  also  called  the  "307-foot 
traverse")  within  Falcon  Reservoir  for 
the  purpose  of  drilling  natural  gas  wells. 
The  construction  of  the  drill  pad  on  an 
island  within  the  reservoir  is  desirable, 
due  mainly  to  the  constraints  associated 
with  current  directional  drilling,  to 
enable  the  full  development  of  private 
and  public  gas  reserves  in  the  western 
portion  of  TransTexas'  lease  area.  The 
gas  lease  £u«a  is  situated  entirely  within 
Falcon  Reservoir  with  very  limited  land 
available  to  reach  the  required  bottom 
hole  locations. 

Alternatives  Ck>nsidered 

Two  alternatives  were  considered  in 
the  Final  Environmental  Assessment 
(EA): 

The  Proposed  Action  Alternative  is 
for  the  USIBWC  to  issue  a  land  use 
permit  to  TransTexas  to  construct  a  drill 
pad  site  on  an  island  above  the  307-foot 
mean  sea  level  elevation  located  on 
USIBWC  real  property  below  the  307- 
foot  traverse  property  line  within  Falcon 
Reservoir.  The  USIBWC  proposes  to 
issue  the  land  use  permit  based  on  its 
determination  to  allow  limited 
exceptions  to  its  policy  of  prohibiting 
oil  and  natural  gas  development  upon 
USIBWC  real  property  within  the 
reservoir.  Approval  of  the  application 
for  permit  to  drill  for  public  reserves 
located  within  the  reservoir  by  the 
United  States  Bureau  of  Land 
Management  (BLM)  would  occur  once 
the  USIBWC  land  use  permit  is  issued. 

The  No  Action  Alternative  is  for  the 
USIBWC  to  not  issue  a  land  use  permit 
to  TransTexas  to  construct  a  drill  pad 
and  associated  works  on  an  island  on 
USIBWC  real  property  at  Porcion  18  at 
Falcon  Reservoir.  BLM  would  only  be 
able  to  approve  an  appUcation  for 
permit  to  drill  from  a  site  above  the  307- 
foot  traverse  property  line;  hence 
outside  the  reservoir.  TransTexas  would 
need  to  consider  use  of  alternative 
means  to  recover  private  and  public 
natiu°al  gas  reserves  within  the  reservoir. 
The  no  action  alternative  would  result 
in  no  development  below  the  307-foot 
traverse  for  private  and  public  reserves 
in  the  western  portion  of  TransTexas 
lease  area;  avoidance  of  any  potential 
impacts  associated  with  the  proposed 
action;  the  loss  of  tax  and  royalty 
revenues  to  the  local,  state  and  federal 
governments;  the  loss  of  royalty 
revenues  to  mineral  owners;  and  the 
loss  of  an  otherwise  recoverable  clean 
energy  source. 

EnvironjTieniai  Assessment 

TransTexas  requested  the  USIBWC  to 
grant  them  permission  to  construct  a 
drill  pad  site  above  the  307-foot  mean 
sea  level  elevation  on  an  island  located 


within  USIBWC  real  property  below  the 
307-foot  elevation  traverse  within  the 
international  Falcon  Reservoir  for  the 
purpose  of  drilling  natiu^  gas  wells. 
The  USIBWC  began  coordination  with 
BLM  regarding  the  application  by 
TransTexas  for  a  permit  to  drill  for 
federal  reserves  within  the  reservoir. 
Both  agencies  agreed  that  due  to  a  lack 
of  both  funding  resources  and  human 
resources  for  an  agency  produced 
document  and  an  immediate  need  by 
TransTexas  to  gain  access  to  private  and 
public  reserves  within  the  reservoir,  a 
third  party  environmental  analysis 
would  be  acceptable  for  determining  the 
significance  of  the  impacts  of  the  federal 
action  of  the  USIBWC  issuing  a  land  use 
permit  to  TransTexas  to  construct  a 
natural  gas  well  drill  pad  site  on  an 
island  within  Falcon  Reservoir. 

The  Final  EA  prepared  by  contract  by 
TransTexas  is  tiered  from  a 
Programmatic  Environmental 
Assessment  also  prepared  by 
TransTexas  that  address  the  impacts  of 
oil  and  natural  gas  development  within 
the  Falcon  Dam  and  Reservoir  Project. 
The  Final  EA  describes  the  historical 
and  existing  development  of  oil  and 
natural  gas  in  the  general  vicinity  of 
Porcion  18  (but  above  the  307-foot 
traverse  property  line)  of  the  reservoir 
and  the  plarmed  oil  and  natural  gas 
activities  within  or  adjacent  to  the 
Porcion  18  site.  It  analyzes  the  specific 
impacts  at  the  Porcion  18  site  expected 
from  natural  gas  development  in  the 
foreseeable  future  and  the  cumulative 
environmental  impacts  of  natural  gas 
development  upon  USIBWC  real 
property  at  Falcon  Reservoir.  The  Final 
EA  discusses  mitigation  measures  to 
avoid  impacts  to  and  minimize 
degradation  of  environmental  resources 
on  and  adjacent  to  the  Porcion  18  site. 
The  USIBWC  approved  the  completed 
Final  EA  for  proposed  natural  gas 
development  at  Porcion  18,  and  it  is 
currently  available. 

Finding  of  the  Environmental 
Assessment 

The  Final  EA  finds  that  the  proposed 
action  for  the  USIBWC  to  issue  a  land 
use  permit  for  natural  gets  development 
within  the  USIBWC  real  property  at 
Porcion  18  at  Falcon  Reservoir  does  not 
constitute  a  major  federal  action  which 
would  cause  a  significant  local, 
regional,  or  national  adverse  impact  on 
the  environment.  The  USIBWC  has 
determined  that  an  environmental 
impact  statement  is  not  required  to  issue 
a  land  use  permit  and  hereby  provides 
notice  of  FONSI  based  on  the  following 
facts: 

1.  Construction,  drilling  and 
production  activities  at  the  Porcion  18 


well  pad  site  will  have  no  significant 
adverse  impacts  on  air  quahty.  Standard 
construction  practices  to  control  fugitive 
dust  shall  be  used,  and  emissions  will 
be  minimized  through  properly 
maintained  equipment. 

2.  The  sUght  impacts  from 
construction,  drilling  and  production 
activities  associated  with  noise  at  the 
Porcion  18  well  pad  site  are  fully 
mitigable  through  vegetative  buffer 
zones,  equipment  noise  suppressors, 
and  avoidance  of  critical  wildlife  use 
periods. 

3.  Negligible  impacts  to  geologic  and 
water  resources  are  mitigable  through 
the  use  of  erosion  and  sediment  control 
measures  and  devices,  secondary 
contaiiunent  measures,  best 
management  practices  during  all  phases 
of  development  at  the  Porcion  18  well 
pad  site,  and  use  of  site  specific  spill 
prevention  control  and  coimtermeasure 
plans. 

4.  Biological  resources  shall  be 
protected  from  impacts  by  total 
avoidance  of  clearing  within  the  heavy 
brush  corridor  adjacent  to  Porcion  18. 
reptile  exclusion  fences  around  the  drill 
pad  location,  and  an  interior  least  tern 
monitoring  plan  coordinated  by  the 
appropriate  federal  and  state 
conservation  agencies.  Based  on  site 
surveys,  federally  fisted  species  are  not 
likely  to  be  adversely  affected  by  the 
proposed  action  provided  these 
mitigation  measures  are  followed. 

5.  Impacts  to  cultural  resources  shall 
be  mitigated  through  avoidance  of  sites 
determined  to  be  eligible  for  the 
National  Register  of  Historic  Places  and 
implementation  of  a  Memorandum  of 
Agreement  for  mitigating  impacts  if 
avoidance  is  not  viable.  These  measures 
shall  be  completed  prior  to  BLM 
approval  of  the  appfication  for  permit  to 
drill,  USIBWC  issuance  of  a  land  use 
{>ermit,  and  any  development  at  the 
Porcion  18  drill  site.  Additionally, 
construction  activity  shall  be  monitored 
by  a  qualified  archaeologist  with  full 
authority  to  terminate  construction  if 
cultural  resources  are  likely  to  be 
impacted  at  the  site. 

6.  Negligible  impacts  associated  urith 
land  use  and  transportation  will  not 
require  additional  mitigation. 

7.  Negligible  impacts  associated  with 
visual  resources  are  mitigable  through 
properly  placed  night  fighting,  painting 
of  the  facility  to  blend  with  the 
surrounding  terrain  and  vegetation,  and 
alignment  of  the  access  road  and  utility 
corridor  to  limit  ihe  view  of  the  facility 
fit)m  the  shoreline. 

Availability 

Copies  of  the  Final  EA  and  Final 
FONSI  are  available  for  public  review  at 
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the  USIBWC  Falcon  Dam  Field  Office. 
Falcon  Road.  Falcon  Heights.  Texas 
78545,  and  have  been  distributed  to 
Federal.  State,  and  local  agencies, 
organizations  and  individuals  that  have 
commented  on  or  have  been  consulted 
and  coordinated  with  in  the  preparation 
of  the  EA.  A  limited  number  of  copies 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

Dated;  May  29,  1997. 
Randall  A.  McMains, 
Attorney. 

|FR  Doc.  97-14676  Filed  6-4-97;  8:45  am] 
BILUNO  CODE  4710-03-41 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995(44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  71,  "Packaging 
and  Transportation  of  Radioactive 
Material." 

2.  Current  OMB  approval  number: 
3150-0008 

3.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

4.  Who  is  required  or  asked  to  report: 
All  NRC  specific  Ucensees  who  place 
byproduct,  source,  or  special  nuclear 
material  into  transportation,  and  all 
persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 

5.  The  number  of  annual  respondents: 
350  licensees 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  56,712  hours  for  reporting 
requirements  and  6.825  for 
recordkeeping  requirements,  or  a  total  of 
63.537  hours  (approximately  182  hours 
per  respondent). 

7.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  for 


packing,  preparation  for  shipment,  and 
transportation  of  licensed  material,  and 
prescribe  procedures,  standards,  and 
requirements  for  approval  by  NRC  of 
packaging  and  shipping  procedures  for 
fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

Submit,  by  August  4,  1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  acciu'ate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  PubHc  Document  Room, 
2120  L  Street  NW,  (lower  level), 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advance  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC.  area  can  dial 
FedWorld.  1-80O-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  tX:,  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC,  20555-0001.  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  May,  1997. 

For  the  Nuclear  Regulatory  Conunission. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
|FR  Doc.  97-14681  Filed  6-4-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Docket  Nos.  50-266  and  50-301 

Wisconsin  Electric  Power  Company; 
Notice  of  Withdrawal  of  Application 
For  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wisconsin 
Electric  Power  Company  (WEPCO.  the 
licensee)  to  writhdraw  its  October  23, 
1995.  application  for  proposed 
amendments  to  Facility  Operating 
Licenses  Nos.  DPR-24  and  DPR-27  for 
the  Point  Beach  Nuclear  Plant,  Unit 
Nos.  1  and  2,  located  in  Manitowoc 
County,  Wisconsin. 

The  proposed  amendment  would 
have  revised  the  facility  operating 
licenses  and  technical  specifitations  to 
change  the  company  name  from 
Wisconsin  Electriq  Power  Company  to 
Wisconsin  Energy  Company. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  December  20, 
1995  (60  FR  65687).  However,  by  letter 
dated  May  19.  1997.  the  licensee 
informed  the  Commission  that  the 
Boards  of  Directors  of  Northern  States 
Power  Company  and  WEPCO  mutually 
agreed  to  terminate  their  proposed 
merger,  and  WEPCO  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  23,  1995, 
and  the  licensee's  letter  dated  May  19, 
1997.  which  withdrew  the  application 
for  license  amendments.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Joseph  P.  Mann  Library, 
1516  Sixteenth  Street,  Two  River, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  1997. 

For  the  Nuclear  Regulatory  Commission. 

Linda  L.  Gundnim, 

Project  Manager,  Project  Directorate  III-l, 
Division  of  Reactor  Projects — IIJ/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-14680  Filed  6-4-97;  8:45  am) 
BtLUNa  CODE  7S90-01-«> 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

Excepted  Service 

AjENC  uHii^t;  of  Personnel 

AC-^tON:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
pidcfc  or  revoked  under  Schedules  A  and 
B,  and  placed  under  Schedule  C  in  the 
excepted  service,  as  required  by  Civil 
Service  Rule  VI,  Exceptions  from  the 
Competitive  Service. 
FOR  FURTHER  INFORMATION  COffTAOT: 
Patricia  i ;   ;  -.it.e.  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830 

SUPPLEMENTARY  NFDRMA'iON:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  April  28,  1997  (62  FR 
22979).  Individual  authorities     ^ 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  April  1,  1997,  and 
April  30,  1997,  appear  in  the  listing 
below.  Future  notices  will  be  pubhshed 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consoUdated  listing  of  all  authorities  as 
of  June  30  will  also  be  pubhshed. 

Schedule  A 

The  following  Schedule  A's  were 
established: 

Department  of  the  Interior 

National  Park  Service.  All  positions  in 
the  Grand  Portage  National  Monument, 
Minnesota,  when  filled  by  the 
appointment  of  recognized  members  of 
the  Minnesota  Chippewa  Tribe. 
Effective  April  10,  1997. 

The  following  Schedule  A's  have  been 
revoked: 

Department  of  Health  and  Human 
Seivices 

Pubhc  Health  Service.  Not  to  exceed 
30  positions  of  Cancer  Control  Science 
Associate  in  the  Division  of  Cancer 
Prevention  and  Control,  National  Cancer 
Institute  of  Health,  for  assignments  at 
level  of  difficulty  and  responsibihty  at 
or  equivalent  to  GS-11/13.  No  one  may 
be  employed  under  this  authority  for 
more  than  3  yetirs,  and  no  more  than  10 
appointments  will  be  made  under  this 
authority  in  any  1  year.  Effective  April 
11. 1997. 

National  Aeronautics  and  Space 
Administration 

Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialist 
astronauts.  Effective  April  28,  1997. 


Positions  of  Program  Coordinator/ 
Coimselor  at  grades  GS-7/9/11  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program.  Effective  April 
4, 1997. 

Schedule  B 

No  Schedule  B  authorities  were 
established  in  April  1997. 

The  following  Schedule  B  authorities 
were  revoked  in  1997: 

Department  of  Health  and  Human 
Service 

Pubhc  Health  Service.  Not  to  exceed 
68  positions  at  GS-11  and  below  on  the 
Health  and  Nutrition  Examination 
Survey  teams  of  the  National  Center  for 
Health  Statistics.  Effective  April  11, 
1997. 

One  Pubhc  Health  Education 
Specialist,  GS-1 725-15,  in  the  Centers 
for  Disease  Control,  Atlanta,  Georgia. 
Effective  April  11, 1997. 

U.S.  Soldiers  and  Airmen's  Home 

Three  GS-11  Medical  Officer 
positions  under  a  fellowship  program 
on  geriatrics.  Effective  April  16, 1997. 

Smithsonian  Institution 

National  Zoological  Park.  Four 
Positions  of  Veterinary  Intern,  GS-8/9/ 
11.  Employment  imder  this  authority 
not  to  exceed  36  months.  Effective  April 
30,  1997. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  April  1997: 

Commodity  Futures  Tmding 
Commission 

General  Attorney  (Special  Counsel)  to 
the  General  Counsel.  Effective  April  14, 
1997. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator.  Rural  Utihties  Services. 
Effective  April  3,  1997. 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  Operations  and 
Management.  Effective  April  3,  1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
April  3,  1997. 

Deputy  Chief  of  Staff  to  the  Secretary 
of  Agriculture.  Effective  April  10,  1997. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  April  24,  1997. 

Special  Assistant  to  the  Chief  of 
Natiual  Resoiut:es  Conservation  Service. 
Effective  April  30, 1997. 


Department  of  the  Air  Force  (DOD) 

Sf>ecial  Advisor  for  International 
Affairs  to  the  Assistant  to  the  Vice 
President  for  National  Security  AfJairs. 
Effective  April  11, 1997. 

Department  of  Commerce 

Executive  Assistant  to  the  Secretary  of 
Commerce.  Effective  April  10, 1997. 

Senior  Policy  Advisor  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Pohcy  and  Strategic  Planning.  Effective 
April  18, 1997. 

Director,  Office  of  External  Affiairs  to 
the  Chief  of  Staff.  Effective  April  30, 
1997. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  April  1, 
1997. 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  April  8, 1997. 

Confidential  Assistant  to  the  Special 
Advisor  to  the  Secretary.  Effective  April 
9. 1997. 

Special  Assistant  to  the  Special 
Advisor  to  the  Secretary  (Director, 
America  Reads  Challenge).  Effective 
April  10,  1997. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  April  10, 1997. 

Deputy  Assistant  Secretary  for 
Management  and  Planning  to  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  Effective  April 
16,  1997. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Education  Research 
and  Improvement.  Effective  April  18, 
1997. 

Department  of  Energy 

Special  Assistant  to  the  Secretary  of 
Energy.  Effective  April  17, 1997. 

Special  Assistant  to  the  Secretary  of 
Energy.  Effective  April  17,  1997. 

Executive  Assistant  to  the  Secretary  of 
Energy.  Effective  April  17,  1997. 

Department  of  Health  and  Human 
Services 

Special  Outreach  Coordinator  to  the 
Assistant  Secretary  for  Pubhc  Affairs. 
Effective  April  4,  1997. 

Special  Assistant  for  Liaison 
Activities  to  the  Administrator, 
Substance  Abuse  and  Mental  Health 
Services  Administration.  Effective  April 
7, 1997. 

Confidential  Assistant  to  the 
Executive  Secretary.  Effective  April  8, 
1997. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner.  Effective  April  3,  1997. 
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Scheduling  Coordinator  to  the 
Director,  Office  of  Scheduling.  Effective 
April  4, 19978. 

Advance  Coordinator  to  the  Director, 
Office  of  Scheduling.  Effective  April  4, 
1997. 

Director,  Intergovernmental  Relations 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  April  4, 1997. 

Intergovernmental  Relations  Assistant 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  April  10, 1997. 

Special  Assistant  to  the  Director. 
Executive  Scheduling.  Effective  April 
10.  1997. 

Director,  Executive  Secretariat  to  the 
Deputy  Chief  of  Staff  for  Operations. 
Effective  April  10.  1997. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Community 
Planning  and  Development.  Effective 
April  10.  1997. 

Special  Counsel  to  the  General 
Counsel.  Effective  April  14.  1997. 

Department  of  the  Interior 

Special  Assistfint  to  the  Commissioner 
of  Reclamation.  Effective  April  18.  1997. 

Special  Assistant  to  the  Commissioner 
of  reclamation.  Effective  April  24. 1997. 

Department  of  Justice 

Attorney  to  the  Deputy  Director, 
Office  of  Intergovernmental  Affairs. 
Effective  April  22, 1997. 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  April  3.  1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  April  4.  1997. 

Department  of  State 

Special  Assistant  to  the  Chairman. 
International  Joint  commission. 
Effective  April  1.  1997. 

Senior  Advisor  to  the  Deputy 
Assistant  Secretary.  Bureau  for 
International  Narcotics  and  Law 
Enforcement  Affairs.  Effective  April  10. 
1997. 

Senior  Advisor  to  the  Assistant 
Secretary.  Bureau  of  European  and 
Canadian  Affairs.  Effective  April  16. 
1997. 

Department  of  the  Treasury 

Deputy  to  the  Assistant  Secretary. 
Legislative  Affairs  and  Public  Liaison. 
Effective  April  1.  1997. 

Staff  Assistant  to  the  chief  of  Staff. 
Effective  April  15,  1997. 


Environmental  Protection  Agency 

Special  Assistant  to  the  Deputy  Chief 
of  Staff  (Scheduling).  Effective  April  11, 
1997. 

Special  Assistant  to  the  Associate 
Administrator.  Effective  April  24, 1997. 

General  Services  Administration 

Special  Assistant  to  the  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
April  18.  1997. 

Special  Assistant  to  the  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
April  22.  1997. 

National  Aeronautics  and  Space 
Administration 

Manager.  Multimedia  Relations  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  April  15, 1997. 

International  Programs  Specialist  to 
the  Associate  Administrator,  Office  of 
External  Programs.  Effective  April  22, 
1997. 

Office  of  S4anagement  and  Budget 

ConBdential  Assistant  to  the 
Associate  Director,  Human  Resources. 
Effective  April  10, 1997. 

Conffdential  Assistant  to  the 
Associate  Director,  Health/Personnel. 
Effective  April  30.  1997. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director  for  Environment. 
Effective  April  24.  1997. 

Social  Security  Administration 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  April  24.  1997. 

Executive  Assistant  to  the 
Commissioner  of  Social  Security. 
Effective  April  24,  1997. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Congressional  Affairs  Specialist  to  the 
Director  of  Congressional  Affairs. 
Effective  April  15,  1997. 

U.S.  International  Trade  Commission 

Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  April  18, 1997. 

United  States  Information  Agency 

Special  Assistant  to  the  Director, 
Office  of  Congressional  and 
Intergovenimental  Affairs.  Effective 
April  4, 1997. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958  Comp..  p.218 
OfTice  of  Personnel  Management 
lames  B.  King, 
Director 
|FR  Doc.  97-14622  Filed  6-4-97;  8:45  am| 

BILUNQ  CODE  B32S-01-M 


POSTAL  RATE  COMMISSION 
[Order  No.  1179;  Docket  No.  A97-21] 

Kings  Creek,  South  Carolina  29719  (Mr. 
&  Mrs.  John  R.  Br^eler  Petitioners); 
Notice  and  Orde    ■i:    -pt  f  q  •^opeal 
and  Establishina  p'cceoii   *  Sc^t^dule 
Under  39  U.S.C.  4a4(bU5; 

Before  Conunissioners:  Edward ).  Gleiman. 
Chairman:  H.  Edward  Quick.  Jr..  Vice- 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
LeBlanc  III. 

Issued  May  30.  1997. 

Docket  Number:  A97-21. 

Name  of  Affected  Post  Office:  Kings 
Creek,  South  Carolina  29719. 

Name(s)  of  Petitioner(s):  Mr.  &  Mrs. 
John  R.  Boheler. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  May 
28, 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(8)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Conunission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  fi'om  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders:  (a)  The 
Postal  Service  shall  file  the  record  in 
this  appeal  by  June  12.  1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw. 
Secretary. 

May  28.  1997— Fifing  of  Appeal  letter 
May  30.  1997 — Commission  Notice  and 

Order  of  Filing  of  Appeal 
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June  23, 1997— Last  day  of  filing  of 
petitions  to  intervene  (see  39  CFR 
3001. ni(b)) 

July  2, 1997— Petitioners'  Participant 
Statement  or  Initial  Brief  (see  39  CFR 
3001.115(a)  and  (b)) 

July  22,  1997— Postal  Service's 
Answering  Brief  (see  39  CFR 
3001, 115(c) 

August  6, 1997— Petitioners'  Reply  Brief 
should  Petitioner  choose  to  file  one 
(see  39  CFR  3001.115(d)) 

August  13, 1997 — Deadline  for  motions 
by  amy  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116) 

September  25, 1997 — Expiration  of  the 
Commission's  12D-day  decisional 
schedule  (see  39  USC  404(b)(5)) 

IFR  Doc.  97-14605  Filed  6-4-97;  8:45  am] 

BtLUNO  CODE  7710-FW-P 


POSTAL  RATE  COMMISSION 


Oram  N- 


'8    OocKu^  S'_,    A9'  '?0" 


Popeioy,  iowa  50227  {Theima  Stewa""! 
'Petitioner).  Notice  and  OrOer 
Acceoting  Appeal  and  Eslabiis^ng 
"focedurai  Sche<iuie  under  39  u  S.C. 

4Q4(t3)(5^ 

Before  Commissioners:  Edward  ).  Gleiman, 
Chairman;  H.  Edward  Quick,  Jr.,  Vice- 
Chairman;  George  W.  Haley;  and  W.H. 
"Trey"  LeBlanc  ID. 

Issued  May  30,  1997. 

\)ocket  Number:  A97-20. 

Name  of  Affected  Post  Office: 
Popejoy,  Iowa  50227. 

Naine(s)  ofPetitionerfs):  Thelma 
Stewart. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  May 
28,  1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

After  the  Postal  Service  files  the 
administrative  reccutl  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  th<?re  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 


Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders:  (a)  The 
Postal  Service  shall  file  the  record  in 
this  appeal  by  June  12,  1997. 

(b)  Tne  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Ketsster. 

By  the  Cominission 
Margaret  P.  Crenshaw, 
Secretary. 

May  28, 1997— Filing  of  Appeal  letter 
May  30, 1997 — Commission  Notice  and 

Order  of  Filing  of  Appeal 
June  23, 1997 — Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)) 
July  2,  1997— Petitioners'  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115(a)  and  (b)) 
July  22, 1997 — Postal  Service's 

Answering  Brief  (see  39  CFR 

3001.115(c)) 
August  6, 1997— Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one 

(see  39  CFR  3001.115(d)) 
August  13,  1997 — ^Deadline  for  motions 

by  any  party  requesting  oral 

argument.  The  Commission  will 

schedule  oral  argument  only  when  it 

is  a  necessary  addition  to  the  written 

filings  (see  39  CFR  3001.116) 
September  25,  1997 — Expiration  of  the 

Commission's  120-day  decisional 

schedule  (see  39  U.S.C.  404(b)(5)) 

(PR  Doc.  97-14604  Filed  6-4-97;  8:45  am) 
fla.UNG  CODE  mo-FW-p 


^OSTi:..  RATF  COMMiSSfCN 
(Order  No.  1177      ordet  n      A97-19I 

naqc   Kansas  6? 1 25  (Ecfwin  J.  Miller, 
Petitioner)   Notice  and  C"-'1er 
Accepting  Appeal  and  EstaDusr'i-ig 
""•ocedurat  Schedule  U-icje'  '»«;  .;  S.C. 
404(b)  (5) 

Issued  May  30, 1997. 

Before  Commissioners:  Edward  J. 
Cleiman,  Chairman;  H.  Edward  Quick, 
Jr.,  Vice-Chairman;  George  W.  Haley; 
and  W.H.  "Trey"  LeBlanc  III 

Docket  Number:  A97-19. 

Name  of  Affected  Post  Office:  Rago, 
Kansas  67128. 


Name(s)  of  Petitionerls}:  Edvnn  J. 
Miller. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  May 
28,  1997. 

Categories  of  Issues  Apparently 
Raised:  1.  Effect  on  the  community  (39 
U.S.C.  404(b)(2)(A)). 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  Uie 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argiunents  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders:  (a)  The 
Postal  Service  shall  file  the  record  in 
this  appeal  by  June  12,  1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margarat  P.  Crenshaw, 

Secretory. 

Appendix 

May  28, 1997— Filing  of  Appeal  letter 
May  30, 1997 — Commission  Notice  and 

Order  of  Filing  of  Appeal 
June  23, 1997— Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)] 
July  2, 1997— Petitioners'  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115(a)  and  (b)l 
July  22,  1997— Postal  Service's 

Answering  Brief  (see  39  CFR 

3001.115(c)] 
August  6,  1997 — Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one 

[see39CFR3001.115(d)l 
August  13. 1997 — Deadline  for  motions 

by  any  party  requesting  oral 

argument.  'The  Commission  will 
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schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116) 
September  25. 1997— Expiration  of  the 
Commission's  120-day  decisional 
schedule  (see  39  U.S.C.  404(b)(5)l 

(FR  Doc.  97-14603  Filed  6-4-97;  8:45  am] 

■M.UNQ  CODE  m»-FW-P 


T'ansition  Boon 

*  .tN' »;  Postal  Service. 
*r'o*<  Notice. 


M<i    Manual 


SLii4UM!^y:  Effective  Jime  39, 1997,  the 
Domestic  Mail  Manual  Transition  Book 
(DMMT)  is  removed  as  an  official  Postal 
Service  document.  This  removal  reflects 
the  final  disposition  of  postal  rules  and 
regulations  contained  in  that  docimient, 
which  was  part  of  the  Domestic  Mail 
Manual  as  incorporated  by  reference 
under  title  39,  Code  of  Federal 
'"'•vrions,  111.1. 
e"e:"ve  dath:  lune  30,  1997. 
=  OC  c    a   „,e  q  k,  £  ORMATKM  CONTACT:  Neil 
■•-,..■       202j  2b^      - 

Sc.»Pt£MEKrAflY  iN.'-QR»ru.:!(jt<:  In  revising 
the  Domestic  Mail  Manual  (DMM)  for 
release  as  DMM  Issue  46  on  July  1, 
1993,  the  Postal  Service  identified  rules 
and  procedures  in  the  DMM  that  did  not 
govern  the  eUgibiUty  for,  and  use  of, 
domestic  mail  services.  The  Postal 


Service  made  a  determination  not  to 
include  that  material  in  DMM  Issue  46 
and  in  subsequent  issues  of  the  DMM. 

The  identified  material  chiefly  fell 
into  two  categories:  (1) 
Recommendations  for  volimtary 
customer  action;  (2)  internal 
instructions  to  postal  employees.  Other 
identified  material  not  relating  to  mail 
classification  included  post  office 
discontinuances,  deUvery  policies,  and 
philatelic  procedures. 

Pending  the  transfer  of  these  rules  and 
procedures  to  other  documents,  the 
Postal  Service  on  |uly  1. 1993, 
pubhshed  the  identified  material  in  a 
separate  part  of  the  DMM  titled  the 
Domestic  Mail  Manual  Transition  Book 
(DMMT).  In  creating  the  DMMT,  the 
Postal  Service  provided  that  the  rules 
included  in  that  document  remain  in 
full  force  through  June  30.  1994. 

The  purpose  of  that  1-year  period  was 
to  allow  the  Postal  Service  to  decide 
whether  to  rescind  the  rules  in  the 
DMMT  or  to  incorporate  them  into  other 
documents.  As  the  following  tables 
show,  several  changes  were  made  to  the 
DMMT  since  its  pubUcation. 

The  Postal  Service  rescinded  the  June 
30.  1994,  expiration  date  of  the  DMMT 
in  a  notice  published  on  June  20,  1994, 
in  the  Federal  Registar  (59  FR  31655- 
31656)  and  in  Postal  Bulletin  21870 
(06-23-94).  A  subsequent  notice  of 
revision  of  the  DMMT  was  published  on 
October  23.  1996.  in  the  Federal 
Register  (61  FR  S50S3-55057)  showing 

Table  I.— Revisions  to  DMMT 


the  removal  or  redesignation  of  nearly 
75  percent  of  the  material  in  the  DMMT. 
Additional  time  was  required  to 
complete  the  transfer  of  the  remaining 
material  on  application  procedures, 
Express  Mail  acceptance  and  delivery, 
and  postage  meter  procedures. 

Table  I  shows  the  revisions  made  to 
the  DMMT  before  a  final  disposition 
was  made  to  selected  sections.  The 
Postal  Bulletin,  an  official  biweekly 
directive  of  the  Postal  Service,  is  cited 
by  issue  for  the  notice  of  these  revisions. 

Table  II  shows  all  DMMT  sections 
rescinded  (deleted)  or  transferred  to 
certain  Postal  Service  documents.  The 
Postal  Bulletin  issue  cited  represents  the 
issue  containing  the  final  revision 
action  and  disposition.  The  Postal 
Bulletin  issues  and  the  titles  of  the 
revisions  used  to  construct  this  table  are 
as  follows: 

•  21931  (10-24-96).  Issuance  of 
Revised  Postal  Operations  Manual  (this 
Postal  Bulletin  issue  not  cited  in  table). 

•  21937  (01-16-97)  Issuance  of 
Revised  Pubhcation  2. 

•  21940  (02-27-97).  Issuance  of 
Handbook  DM-701  (this  Postal  Bulletin 
issue  corrects  and  supersedes  table 
published  in  Postal  Bulletin  21931). 

•  21941  (03-13-97),  Express  Mail 
Acceptance  and  Delivery. 

•  21948  (06-19-97),  Removal  of 
E)omestic  Mail  Manual  Transition  Book. 
SUnley  F.  MirM. 

Chief  Counsel,  Legislative. 


Postal  Butetin 

Action 

Effective 
dale 

Sectior« 

Subject 

21846  (07-22-93)  

Dotation 

08-01-93 

DMUdT  164.5 

First-day     carx^-nat;.  .f  -      :,voce- 

dureS  for  n?^i!n<j  sta'T(>^ 

21850  (09-16-93)  ...„ 

Revision 

07-01-93 

OmiT  222.23 

Express  M..i   ^tvo^-n   --ea'jjres. 

21851  (09-30-93)  .„ 

Transfer 

06-09-94 

DMMT  1 13  to  POM  (hMue  6)  21 1 
and  221. 

Post  office  (JKCoodnuance  proce- 
dures. 

21851  (09-30-93)  

Transfer 

09-30-93 

DMMT  123.3.  123.5,  124.1.  and 
124.5  to  POM  (Issue  6)  127 

Acceptance  of  nonmailabte  mat- 
ter. 

21856(12-09-93)  

DeisNon 

12-09-03 

and  128. 
DMMT  426.31 1 .  426.312.  426.32, 

426.33,  426.35,  and  427.52. 

dHionai  enlr> 

21857  (12-23-93)  

ftevision 

07-01-93 

DMKrr  138.4  and  91723  

Ateenlae  baJkXmg  •,^•f•■■.•^l^  >jxi 
nonrenewed     busi^esi      ep«y 

mail  permits. 

21869  (06-09-«4)  

Transfer  and  Revision 

06-09-94 

MMT  159.4  and  159.5  to  POM 
(Issue  6)  650. 

Dead  mail  and  mail  recovery 
centers. 

21879   (10-27-«4).   21880   (11- 

Revision „... 

10-27-94 

DMMT  912.72,  913.71.  914.434. 

Acceptance  pffVA,iu'"s  for  large- 

10-94). 

and  934.82. 

volume  maihix^  *n^  special 
services. 

21897  (07-06-«5)  

Deielion 

07-06-95 

DMMT     465.2.     465.3.     664.2. 

Elimination     of    req^i.  e.nent    to 

664.3.  7842.  and  784.3. 

submit  written  request  to  mail 
under  piant-verifted  drop  sNp- 
merrt  (PVDS). 

UMI 


Federal  Register    '  Vol.  62,  No.  108  /  Thursday.  June  5,  1997  /  Notices 


?nRq? 


Table  II.— Final  Disposition  of  Material  From  DMMT 


Code 


39  CFR  501 


DMM  

HBK  DM-701 

POM , 

PUB  2  


Document  and  edition 


Title  39,  Code  of  Federal  Regulations,  Part  501.  Authorizatfjon  to  Manutacture  and  Distribute  Postage  Meters  (July  1, 
1995) 


DomestK  Ma.,  .Ma.iua,  ,biue  51  {Januar.^  '    '  997). 

Handbodk  DM-701,  Procedures  for  Ma  if    -  :>o<ications  (January  1997). 

Postal  Operations  Manual  Issue  7  (Au  ;  .s       ■  996). 

Publication  2.  Padogmg  for  Mailing  (N  .  e -it.>e-  1996). 


DMMT 


113.1 
113.2 
113.3 
113.4 
113.5 
113.6 
113.7 
113.8 
113.9 
121.1 
121.2 
121.3 
121.4 
121.5 
121.6 
121.7 
122.3 
122.6 
122.9 
123.3 
123.5 
124.1 
124.5 
137.1 
137.2 
141.2 
142.2 
142.4 
142.5 
143.2 
143.3 
144.2 
144.3 
144.5 
144.6 
144.7 
144.9 
145.7 
145.8 
145.9 
146.2 
147.3 
149.2 
149.6 
149.7 
151.5 
152.1 
152.2 

152.3  , 
152.4. 
152.5 
152.6 
153.1  . 
153.2. 
153.3. 

153.4  . 
153.6. 
153.7. 
153.8. 
153.9. 

154.1  . 

154.2  . 


i**««»»*****«^*fl 


Action 


Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
■  Transfer 
Transfer 
Transfer 
Treinsfer 
Transfer 
Trar«fer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer  , 
Transfer 
Transfer  , 
Transfer  , 
Transfer  . 
Trarwfer  . 
Transfer  . 
Transfer  . 
Transfer  . 
Transfer  , 
TrarKfer  . 
Transfer  . 
Transfer  . 
Transfer  . 
Transfer  . 


Effective 
dale 


08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
01-01-96 
08-01-96 
08-01-96 
11-01-96 
11-01-96 
11-01-96 
11-01-96 
11-01-96 
11-01-96 
11-01-96 
01-01-97 
01-01-97 
01-01-97 
0&-01-96 
08-01-96 
08-01-96 
0&-O1-96 
08-01 -«6 
01-16-97 
08-01-96 
08-01-96 
06-01-96 
01-01-97 
01-01-97 
01-01-97 
06-30-97 
06-30-97 
06-30-97 
06-30-97 
06-30-97 
06-30-95 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
Oft-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 


Postal  Bulletin 


1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1937 
1937 
1937 
1937 
1937 
1937 
1937 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1937 
1940 
1940 
1940 
1940 
1940 
1940 
1948 
1948 
1946 
1948 
1948 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 


(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(01-16-97) 

(01-16-97) 

(01-16-97) 

(01-16-97) 

(01-16-97) 

(01-16-97) 

(01-16-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(01-16-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-07) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97)  , 

(02-27-97)  . 

(02-27-07)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  , 

(02-27-67)  . 

(02-27-07)  . 

(02-27-97)  . 

(02-27-97)  , 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 


Final  deposition 


POM  123.1. 
POM  123.6. 
POM  123.7. 
POM  123.8. 
POM  123.41. 
POM  123.13. 
POM  126.4. 
POM  125.361. 
POM  125.5. 
PUB  2. 
PUB  2. 
PUB  2. 
PUB  2. 
PUB  2. 
PUB  2. 
PUB  2. 
OMM  A010. 
DMM  A010. 
DMM  A010. 
POM  138.1. 
POM  138.2. 
POM  139.1. 
POM  139.2. 
POM  491 .5. 
DMM  E060. 
POM  1322. 
POM  132.1. 
POM  132.4. 
DMM  G013. 
HBK  DM-701. 
HBK  DM-701. 
POM  181. 
POM  182. 
POM  181. 
POM  182. 
POM  182. 
39  CFR  501. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
DMMP011. 
POM  146.1. 
POM  147.1 
POM  147.4. 
POM  147.5. 
POM  632.5. 
POM  326.1. 
POM  326.2. 
POM  326.3. 
POM  326.4 
POM  326.5 
POM  326.6 
POM  611. 
POM  612. 
POM  613. 
POM  614. 
POM  615. 
POM  616 
POM  617.2. 
POM  618. 
POM  327.1. 
POM  3272. 


J0894 
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DMMT 


154.3 

154.4 

154.5 

154.6 

154.7 

154.8 

155.1  

155.2 

155.3 

155.4  

155.5 

155.6 

156.1  

156J? 

1563 

156.4 

156.5 

157.1  

157.2 

157.3 

157.4 

157.5 

157.6 

157.7 

158.1  

158.2 

158.3 

158.4 

159.1  

159.2  

159.3 

159.4  

159.5 

161.1  

161.2 

161.3 

162.1  

162.2  ..... 
162.3 

163.1  

163.2  

163J  

163.4 

163.5 

163.51  ... 

153.52  ... 
163.521  . 
163.522 
163.523 
163.524 
163.525 
163.531 
163.532 
163.533 
163.534 
163.535 
163.536 
163.537 
163.6  .... 
164.1  .... 

164.11  .. 

164.12  .. 

164.13  .. 
1642  .... 

164.3  .... 

164.4  .... 

164.41  .. 

164.42  .. 

164.43  .. 

164.44  .. 

164.45  .. 

164.46  .. 

164.5  .... 


Action 


Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Trarwfef 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Trar«fer 
Transfer 
Transfer 
Transfer 
Transfer 
Trarwfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Trarwfer 
Transfer 
Transfer 
Trarwfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Detotion 
Transfer 
Transfer 


Effective 


08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
01-01-97 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
06-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
0»-01-96 
Oft-01-96 
08-01-96 
06-01-96 
0&-01-96 
08-01-96 
Oa-01-96 
08-01-96 
08-01-96 
0&-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 


Postal  BuHetin 


1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
940 
1940 
1940 
1940 
1940 
1940 
1940 


(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-07)  . 

(02-27-«7)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  . 

(02-27-97)  , 

(02-27-97) 

(02-27-97)  , 

(02-27-97)  , 

(02-27-97) 

(02-27-97)  , 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-«7) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 

(02-27-97) 


Final  disposition 


POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
UMM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 

POM 
POM 


327.3. 

327.4. 

327.5. 

327.6. 

327.7. 

327.8. 

6412. 

631.3. 

643.1. 

632. 

642.3. 

631.45. 

652. 

652. 

663. 

D042. 

632.5. 

661. 

662. 

663. 

664. 

665. 

666.1. 

6662. 

619.1. 

6192. 

619.3. 

619.4. 

681. 

682. 

683. 

691. 

692. 

211. 

211. 

211. 

211a. 

212.1. 

211b. 

212.3. 

212.32. 

222. 

226. 

221. 

221.1. 

222. 

2222. 

222.3. 

222.4. 

222.5. 

222.6. 

2242. 

224.3. 

224.4. 

224.5. 

224.7. 

224.1. 

221.4. 

221.3. 

231.1. 

231.1. 

23121. 

23122. 

231.1. 

231.5. 

232. 

232.3. 

234. 

236.1. 

231.9. 

231.8. 
232. 
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DMMT 


164.51  .. 

164.52  „ 
164.531 
164.532 
164.533 
164.534 
164.536 
164.536 
164.537 
164.538 
164.539 
164.54  .. 

164.6  .... 

164.7  _.. 

164.71  .. 

164.72  .. 

164.73  .. 
164.741 
164.742 
164.751 
164.752 
164.753 
164.754 
164.755 
164.756 
164.757 
164.758 

164.76  .. 

164.77  .. 

164.8  .... 

164.81  .. 

164.82  .. 
164.831 
164.832 
164.833 
164.834 
164.835 
164.836 
164.84  .. 

164.9  .... 

165.1  -.. 

165.2  .... 

165.3  _.. 

171.1  .... 

171.2  „.. 

171.3  -.. 

171.4  „.. 
172 

173.1  .... 

173.2  .... 

173.3  _.. 

173.4  _.. 

174.1  _.. 

174.2  _.. 

174.3  ... 

175.1  ... 

175.2  _,. 

176.1  ... 

176.2  -.. 
222.2  ... 

224.1  .„ 

224.2  -.. 

226.1  .... 

226.2  _„ 

273.3  _. 

273.4  _^ 

286.1  ... 

286.2  „ 

292.3  — 
293.2  .... 

332  

353 

423.1  .... 


Action 


Transfer 
Transfer 
Transfer 
Transfer 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Trarwfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Deletion 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Deletion 
Deletion 
Transfer 


Effective 
date 


08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-O 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-O 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

08-0 

03- 

03- 

03- 

03- 

03- 

03- 

03- 

01-0 

01-0 

08-0 

03-1 

07-0 

07-0 

01-0 


-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
-96 
3-97 
3-97 
3-97 
3-97 
3-97 
3-97 
3-97 
-97 
-97 
-96 
3-97 
-96 
-96 
-97 


Postal  Bulletin 


1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1940 
1941 
1941 
1941 
1941 
1941 
1941 
1941 
1941 
1941 
1940 
1941 
1940 
1940 
1940 


(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-S7) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(03-13-97) 
(02-27-97) 
(03-13-97) 
(02-27-97) 
(02-27-97) 
(02-27-97) 


Final  disposition 


POf^  232.1. 
POM  232.2. 
POM  233.1. 
POM  233.2. 

POM  233.6. 
POM  233.3. 
POM  233.4. 
POM  233.5. 
POM  233.7. 
POM  233.8. 
POM  233.9. 


POM 
POM 
POM 
POM 
POM 
POM 
POM 
T>OM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 
POM 


231.6. 

231.61. 

231.62. 

231.63. 

231.7. 

231.7. 

244.1. 

244.2. 

244.3. 

244.3. 

244.3. 

244.4. 

244.1. 

244.5. 

2382. 

238.1. 

241. 

241. 

241. 

243.1. 

243.2. 

243.3. 

243.4. 

243.1. 

247. 

232.3. 

235. 

246. 


POM  239. 
POM  236.1. 
POM  236.2. 
POM  236.22. 
POM  236.3. 
POM  236.4. 
POM  236.5. 
POM  236.6. 
POM  236.7. 
POM  236.8. 
POM  236.91. 
POM  236.92. 
POM  236.93. 


POM  237.1. 

POM  237.2. 

POM  137.522,  137.523. 

POM  137.541. 

POM  674.42,  674.52. 

POM  137.561. 

POM  674.61 ,  674.62. 

POM  674.61,  674.62. 

POM  137.542,  137.552,  137.562 

DMM  P01 1.1.6 

DMM  P01 1.1.6 

POM  682.4 

POM  814.5 


HBKDM-701. 
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DMMT 


Effective 
date 


Postal  Bulletin 


Final  disposition 


423.2  . 

423.3  . 

423.4  . 

423.5  . 

423.6  . 

424.1  . 

424.2  . 

424.3  . 

424.7  . 

424.8  . 

425.4  . 

426.3  . 

426.4  . 

426.5  . 

426.6  . 

426.7  . 
427.5  . 

445.1  . 

445.2  . 

445.3  . 

445.4  . 
461.3. 

463.1  . 
463.3. 
463.4 

464.4  . 

464.5  . 

466.2  . 
465J3 

465.4  . 

465.5  . 
561.2 
562.4  . 
563.5 
564.4 
565.5 
566.6 
568.1 
568.2 

574.3  . 
575.1  . 
575.2 
575.3  . 
581.1  . 
583.1  . 
583.2 
583.3 
583.4 
583.5 
624.7 
624.8 
626.2 
626.3 
626.4 
626.5 
627.1 
527.2 
644.1 
644.2 
544.3 
644.4 
645.1 
664.2 
664.3 
664.4 
664.5 
665.3 
772.4 
767.4 
767.5 
767.6 
784.2 
784.3 


Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Trarwfer 
Transfer 
Transfer 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 


01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
07-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 
01-01-97 


21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02 
21940  (02- 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940(02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02- 
21940  (02 
21940(02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940(02 
21940(02 


27-97)  .. 
27-97)  .. 
27-97)  .. 
27-97)  .. 
27-97)  .. 
27-97)  .. 
27-97)  ., 
27-97)  .. 
27-97)  .. 
■27-97)  .. 
27-97)  .. 
•27-97)  .. 
•27-97)  . 
27-97)  . 
27-97)  . 
•27-97)  . 
■27-97)  .. 
■27-97)  . 
■27-97)  . 
■27-97)  . 
■27-97)  . 
■27-97)  . 
-27-97)  . 
-27-97)  . 
-27-07)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-07)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-07)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-07)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-07)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
27-97)  . 
-27-97)  . 
27-97)  . 
-27-97)  . 
-27-97)  . 
-27-97)  . 
27-97)  .. 
27-97)  .. 


HBK  DK^701. 
HBK  DM-701. 
HBK  DM-701 . 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701 . 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701 . 
HBK  DM-701. 
HBK  DM-701. 
DMM200. 
DMM045. 
DMM045. 
DMM045. 
HBK  DM-701. 
HBK  DM-701 . 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701 . 
HBK  DM-701. 
HBK  DM-701. 
HBK  DM-701. 


DMM  E651. 
DMMM050. 
DMM  E670. 
DMM  E670. 
DMM  E670. 
DMM  E570. 
DMM  E670. 
DMM  E670. 
DMMM045. 
DMMM045. 
DMM  M045. 
DMMM045. 
DMMM045. 
DMM  P750. 
DMM  P750. 
DMM  P750. 
DMM  P750. 
HBK  DM-701. 
DMM  E552. 
DMMM630. 
DMM  M045. 
DMM  M045. 
DMM  P750. 
DMM  P750. 


UMI 


Federal   Rpqister      Vol.  62,  No.  108  /  Thursday,  Jun* 


'^7 


DMMT 


784.4  

784.5  _.... 

785.2 

785.4  

911.2  

911.25  .... 

911.251  .. 

911.252  .. 

911.253  ., 

911.254  ., 
911.256  ., 

911.26  .„ 

911.3  ».... 

911.4  

911.5 

912.4  

912.5 

912.6 

912.7 

913.4  „^„ 

913.5  „,... 

913.6  ..... 
913.7 

913.71  „.. 

913.72  .... 

913.73  .... 

913.74  .... 

914.4  _.... 

914.5  „v.. 
914.6 

914.61  ».. 

914.62  „.. 

914.63  .... 

914.64  .... 

914.65  .... 

914.66  .... 

914.67  .... 

914.68  ... 

914.69  ._ 

914.7 

914.8  -i... 

915.5  .... 
917.2  .... 

919.2  .... 
919.7 

931.3  .... 

932.4  .... 

932.41  ... 

932.42  ... 
933.4  .... 

934.6  .... 


934.7 
934.8 
941.1 
941.3 
941.5 
941.6 
941.7 
941.8 
951.1 
951.2 
951.3 
951.4 
951.5 
951.6 
951.7 
951.8 
952.1 
952.2 
952.3 
952.4 
953.3 


Action 


Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Deletkxi 
Deletion 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 

Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 


Effective 


01-01-97 
01-01-97 
01-01-97 
01-01-97 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
06-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
01-16-97 
01-16-97 
01-16-97 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 

08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 
08-01-96 


Postal  Bulletin 


21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21937(01- 
21937(01- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02- 

21940(02- 
21940(02- 
21940(02- 
21940(02- 
21940(02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02 
21940  (02- 
21940  (02- 
21940  (02- 
21940(02- 
21940  (02- 
21940  (02- 
21940  (02- 
21940  (02- 


•27-97) 
■27-07) 
•27-^7) 
■27-97) 
■27-97) 
■27-97) 
•27-97) 
•27-97) 
■27-97) 
■27-97) 
•27-97) 
•27-97) 
•27-97) 
■27-97) 
•27-97) 
-27-97) 
■27-97) 
-27-97) 
-27-97) 
■27-97) 
•27-97) 
-27-97) 
■27-97) 
-27-97) 
-27-97) 
•27-97) 
•27-97) 
-27-97) 
-27-97) 
-27-97) 
■27-97) 
•27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
•16-97) 
■16-97) 
■27-97) 
27-97) 
27-97) 
27-97) 
27-97) 
27-97) 

27-97) 
27-97) 
27-97) 
-27-97) 
-27-97) 
-27-97) 
-27-97) 
■27-97) 
■27-97) 
-27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
■27-97) 
•27-97) 
■27-97) 
27-97) 
27-97) 
27-97) 
27-97) 


Final  disposition 


DIVIM  P750. 
DM»^  P750. 
HBK  Df*-701. 
HBK  DM-701. 
POM  811.1. 
POM  81 1.2. 
POM  81121. 
POM  81 122. 
POM  81123. 
POM  81124. 
POM  81125. 
POM  81126. 
POM  811.3. 
POM  81 1.4. 
POM  811.5. 
POM  812. 
POM  8122. 
POM  812.3. 
POM  812.4. 
POM  813. 
POM  8132. 
POM  813.3. 
POM  813.4. 
POM  813.41. 
POM  813.42. 
POM  813.5. 
POM  813.6. 
POM  814. 
POM  8142. 
POM  81424. 
POM  814.241. 
POM  814242. 
POM  814243. 
POM  81425. 
POM  81426. 


POM  814.17. 

POM  81427. 

POM  814.3. 

POM  814.4. 

POM  815. 

DAMS922. 

DAMM  S923. 

OMM  S923. 

POM  821.1. 

POM  822.1. 

POM  822-11. 

POM  8222. 

POM  823. 

POM  824.1.  8242,  824.3.  824.4, 

824.5,  824.6. 
POM  824.7. 
POM824A 
POM  831. 
POM  832. 
POM  833. 
POM  834. 
POM  835. 
POM  836. 
POM  841.1. 
POM  8412. 
POM  841.3. 
POM  841.4. 
POM  841.5. 
POM  841.6. 
POM  841.7. 
POM  841.8. 
POM  842.1. 
POM  8422. 
POM  842.3. 
POM  842.4 
POM  843.1. 
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Action 


Effective 
date 


Postal  BuHetin 


Final  disposition 


953.4 
954.7 


Transfer 
Transfer 


08-01-96 
0&-01-96 


21940  (02-27-97) 
21940  (02-27-97) 


POM  843.2. 
POf^844. 


|FR  Doc.  97-14730  Filed  6-4-97;  8:45  am) 
■iUJNG  CODE  7710-12-U 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  a  new  system  of 
records  and  the  addition  of  new  routine 
uses  and  modiRcations  to  two  existing 
systems  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  pubUsh  notice  of  the  establishment 
of  a  new  systeflT  of  records,  USPS 
050.060,  Finance  Records — Accounts 
Payable  Files.  It  also  publishes  notice  of 
a  modification  to  an  existing  system  of 
records  and  the  addition  of  new  routine 
uses  to  that  and  another  existing  system 
of  records. 

These  proposals  are  prompted  by  data 
collection  and  sharing  requirements  of 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  Pursuant  to  that 
Act,  the  Department  of  the  Treasury  is 
establishing  a  Treasury  Offset  Program 
under  which  it  will  centrally  gather  and 
cross-match  certain  payment  and  debtor 
records  of  participating  agencies  for  the 
purpose  of  identifying  delinquent 
debtors  due  to  receive  federal  payments 
and  offsetting  the  payments  to  satisfy 
the  debt.  As  a  participating  agency,  the 
Postal  Service  plans  to  disclose  limited 
information  from  its  accounts  payable, 
accounts  receivable,  and  payroll  files. 

The  new  system  of  records  collects 
the  names,  addresses,  and  taxpayer 
identification  numbers  of  individuals 
and  entities  to  whom  the  Postal  Service 
owes  payment  for  equipment,  goods,  or 
services  provided.  Information  collected 
is  used  to  pay  these  creditors,  which  are 
primarily  businesses  not  covered  by  the 
Privacy  Act.  For  the  reason  that  some  of 
the  taxpayer  identification  numbers 
contamed  in  the  system  are  being 
provided  to  Treasury  for  cross-matching 
may  also  be  social  security  numbers,  a 
new  system  of  records  is  being 
established.  Included  in  the  system  of 
records  is  a  routine  use  that  will  permit 
the  Postal  Service  to  make  the 
disclosure  to  Treasury. 

In  addition,  similar  routine  uses  are 
added  to  existing  Privacy  Act  systems  of 
records  USPS  050.005,  Finance 
Records — Accounts  Receivable  Files 
and  USPS  050.020,  Finance  Records — 


Payroll  System  to  allow  disclosure  of 
debtor  and  employee  data,  respectively, 
for  purposes  of  participating  in  the 
Treasury  Offset  Program.  System 
modifications  and  other  new  routine 
uses  in  system  USPS  050.005  enhance 
the  system  description  and  permit 
disclosure  of  current,  as  well  as 
deUnquent,  debt  information  to  credit 
reporting  agencies  pursuant  to  the  Debt 
Collection  Improvement  Act. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
amendments  and  additions.  This 
proposal  will  become  effective  without 
further  notice  July  15,  1997,  unless 
comments  received  on  or  before  that 
date  result  in  a  contrary  determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accounting/Records,  US 
Postal  Service,  475  L'Enfant  Plaza  SW 
RM  8831,  Washington,  DC  20260-5243. 
Copies  of  all  written  comments  will  be 
available  at  the  above  address  for  public 
inspection  and  photocopying  between  8 
a.m.  and  4:45  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  (202)  268-2608. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982,  as  amended 
(Pub.  L.  97-365)  provides  statutory 
authority  for  federal  agencies  to  collect 
debts  through  administrative  offset, 
provided  that  each  agency  publishes 
regulations  for  conducting  the  offset  and 
gives  debtors  certain  due  process  rights. 
The  Debt  Collection  Improvement  Act  of 
1996  (DCLA),  Pub.  L.  104-134,  contains 
various  provisions  intended  to 
maximize  collection  of  federal  debts 
while  minimizing  costs  to  collect  those 
debts.  One  provision  requires  federal 
agencies  to  transfer  non-tax  debts 
delinquent  for  over  180  days  to  the 
Secretary  of  the  Treasury  for  purposes  of 
administrative  offset  against  payments 
due  elsewhere  in  the  Government.  The 
Act  also  requires  an  amiual  interagency 
computer  match  of  the  delinquent  debts 
due  all  agencies  to  determine  which 
debts  are  payable  by  active  and  retired 
federal  employees.  These  requirements 
are  met  by  agency  participation  in  the 
Treasury  Offset  Program  (TOP),  a 
government-wide  delinquent  debt 
matching  and  payment  offset  program 
operated  by  the  United  States 
Department  of  the  Treasiuy  (Treasury). 


TOP  provides  a  one-stop  source  for 
identifying  delinquent  debtors  receiving 
goveriunent  funds  and  offeetting  the 
delinquent  debt  using  those  same  funds. 
Specifically  maintained  by  the  Treasury 
is  a  centralized  database  of  qualified 
delinquent  nontax  debtor  files  provided 
by  participating  creditor  agencies.  Non- 
salary  payments  made  by  Treasury  and 
other  disbursing  agencies,  includbig  the 
Postal  Service,  will  be  matched  against 
the  database.  When  a  match  occurs,  the 
payment  will  be  diverted  to  pay  the 
delinquent  debt,  to  the  extent  legally 
allowed. 

Also  matched  at  least  annually  against 
the  delinquent  debtor  database  are 
federal  agency  wage  and  retirement 
payment  records.  When  a  match  occurs, 
the  salary  of  a  matched  employee  will 
be  offset  to  pay  the  delinquent  debt,  to 
the  extent  legally  allowed. 

To  the  extent  these  statutes  apply  to 
the  Postal  Service  or  the  Postal  Service 
has  elected  to  participate  in  TOP,  the 
Postal  Service  proposes  the  following: 

Part  1 — System  Modification  to  USPS 
050.005,  Finance  Records — Accounts 
Receivable  Files  and  the  Addition  of 
New  Routine  Uses  to  That  System  and 
a  New  Routine  Use  to  System  USPS 
050.020,  Finance  Records — Pa)rroll 
System 

(a)  Postal  Service  system  of  records 
USPS  050.005,  Finance  Records- 
Accounts  Receivable  Files.  This  system 
contains  records  used  to  facilitate  debt 
collection  and  to  monitor  and  record 
collections  made  by  the  Postal  Service. 
To  the  extent  records  relate  to 
individuals,  as  opposed  to  businesses, 
they  are  covered  by  the  Privacy  Act.  As 
a  participant  in  TC3P,  the  Postal  Service 
will  disclose  to  Treasury  pursuant  to 
proposed  routine  use  No.  9  the 
following  information  for  each  debtor 
who  owes  con-tax  debts  delinquent  for 
a  period  of  180  days:  Name,  taxpayer 
identification  number  (TIN)  or  social 
seciuity  number  (SSN),  address,  date 
delinquency  began,  initial  delinquent 
£m:iount,  date  debt  originally  opened, 
original  amount  of  debt,  debt  type,  and 
agency  and  control  numbers.  (Ctebts 
owed  by  cxurent  employees  will  not  be 
referred  to  TOP.)  On  a  periodic  basis, 
payment  agencies  participating  in  TOP 
provide  to  Treasury  their  payment  files 
reflecting  federal  fund  vendor,  benefit, 
or  other  payments  for  cross-matching 
with  the  delinquent  debtor  database.  A 
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match  on  both  taxpayer  identification 
number  and  name  is  required  to 
intercept  a  payment  for  offset. 

The  DCIA  gives  Treasiu^'  the 
authority  to  waive  the  matching 
agreement  and  verification  requirements 
of  sections  (o)  and  (p)  of  the  Privacy  Act 
for  administrative  offset  matching  upon 
an  agency's  written  certification  that  it 
has  provided  the  debtor  due  process 
notice.  Consequently,  debtor  records 
submitted  to  TOP  will  be  accompanied 
by  a  certification  that  the  debts  are 
acciuvte  and  that  necessary  due  process 
notification  has  been  made  to  the 
debtor,  hi  addition,  the  Postal  Service 
will  have  provided  the  debtor  notice  of 
its  intention  to  collect  the  debt  through 
administrative  offset. 

The  DCIA  also  authorizes  agencies  to 
obtain  credit  reports  for  debt  collection 
purposes  and  to  report  both  deUnquent 
and  non-delinquent  commercial  and 
consumer  nontax  debt  to  consumer 
reporting  agencies.  Proposed  routine 
uses  10  and  11  permit  such  disclosiues. 

Finally,  proposed  modifications  to  the 
"categories  of  records  covered  by  the 
system"  enhance  the  system  notice 
without  altering  the  amount  or  character 
of  the  information  collected. 

(b)  Postal  Service  system  of  records 
USPS  050.020.  Finance  Records- 
Payroll  System.  This  system  contains 
records  used  to  handle  all  necessary 
payroll  functions,  including  salary 
deductions.  New  routine  use  32  will 
permit  disclosure  of  limited  information 
to  Treasury  for  matching  employee  data 
against  other  agency  debtor  records.  For 
matched  records,  the  Postal  Service  will 
disclose  to  Treasury  the  date  of  birth, 
home  address,  and  work  address  of  the 
employee. 

while  the  EXHA  allows  the  Secretary 
of  the  Treasury  to  waive  the 
requirements  of  subsections  (o)  and  (p) 
of  the  Privacy  Act  for  administrative 
offset,  those  requirements  are  not 
waived  for  salary  offset  matching. 
Consequently,  as  required  by  subsection 
(o),  matching  of  Postal  Service  employee 
data  with  other  agency  debtor  data  will 
be  done  under  a  computer  matching 
agreement  concluded  between  the 
Postal  Service  and  Treasury.  In 
addition,  pursuant  to  subsection  (p),  any 
discrepancies  or  inconsistencies 
developed  as  a  result  of  the  match,  such 
as  the  amount  of  indebtedness,  vdll  be 
independently  investigated  and  verified 
by  Treasiuy  prior  to  initiating  offset 
with  the  Postal  Service. 

The  Postal  Service  currently  conducts 
salary  offset  matches  with  various 
federal  agencies  pursuant  to  the 
computer  matching  provisions  of  the 
Privacy  Act.  TOP  will  eliminate  most  of 
those  matching  programs  since  the 


matches  will  be  centrally  conducted  by 
Treasury.  Consequently,  Postal  Service 
participation  in  TOP  will  result  in  fewer 
disclosures  of  information  to 
accomplish  the  same  matching  purpose 
of  identifying  delinquent  debtors  and 
offsetting  salaries  when  voluntary 
repayment  is  not  forthcoming. 

Part  2 — Establishment  of  New  System  of 
Records  USPS  050.060— Finance 
Records — Accounts  Payable  Files 

The  Postal  Service  has  historically 
maintained  accounts  payable  records. 
However,  accounts  payable  records 
clearly  pertaining  to  individuals  have 
been  covered  by  existing  systems  of 
records.  Because  the  remaining  records 
are  largely  about  businesses  who 
provide  transportation,  cleaning, 
contract  station,  construction,  and  other 
services,  they  are  not  considered 
covered  by  the  Privacy  Act  which 
apphes  to  records  about  individuals. 
Nevertheless,  in  reviewing  the  planned 
disclosiu^  of  accounts  payable  records 
to  Treasury  for  TOP  cross-matching,  it 
has  come  to  our  attention  that,  at  least 
in  the  case  of  sole  proprietors,  the 
taxpayer  identification  number  to  be 
matched  might  also  be  a  social  secvirity 
number.  Consequently,  a  new  system  of 
records  is  being  established  to  cover  all 
accounts  payable  records  to  the  extent 
they  pertain  to  individuals  or  could  be 
construed  to  pertain  to  individuals 
operating  as  a  contractor  or  business. 

Accounts  payable  records  will  be 
disclosed  to  Treasury  pursuant  to 
routine  use  No.  1  for  matching  against 
delinquent  debtor  files  submitted  by 
other  federal  agencies.  Match  and 
partial  match  information  will  be  used 
to  provide  debtor  locator/address 
information  to  creditor  agencies.  A 
match  on  both  TIN  and  name  is  required 
to  intercept  a  payment  for  offset. 

Routine  use  No.  2  authorizes 
disclosure  upon  request  of  the  name  and 
address  of  the  owner  of  a  leased  fadhty, 
or  of  the  payee  when  this  is  a  different 
individual. 

The  system  modifications  and 
additions  are  not  expected  to  have  any 
effect  on  individual  privacy  rights.  As 
stated  above,  accounts  payable 
information  pertains  primarily  to 
businesses.  To  the  extent  that 
information  within  new  system  of 
records  USPS  050.060  pertains  to 
individuals,  it  relates  to  business 
transactions  rather  than  to  personal 
matters.  Consequently,  even  in  the  event 
of  an  inadvertent  improper  disclosure, 
we  do  not  anticipate  an  adverse  impact 
on  any  individual's  privacy  rights. 
Nevertheless,  appropriate  safeguards  are 
applied  to  protect  information.  Records 
are  kept  in  a  secured  environment,  v^th 


automated  data  processing  physical  and 
administrative  security  and  technical 
software  applied  to  data  on  computer 
media.  Paper  records  are  kept  in  a 
secured  area  of  post  offices  and  are 
made  available  internally  on  an  official 
need-to-know  basis.  Contractors  who 
maintain  data  collected  by  any  of  these 
systems  are  made  subject  to  subsection 
(m)  of  the  Privacy  Act  and  are  required 
to  apply  appropriate  protections  subject 
to  the  audit  and  inspection  of  the  Postal 
Inspection  Service. 

The  TOP  system  has  several  security 
features  to  protect  data  and  restrict  user 
access.  Of  key  importance  is  that  an 
agency  user  vfiU  be  able  to  access 
information  only  about  his  or  her 
particular  agency  record  submission. 
For  example,  authorized  Postal  Service 
users  will  be  able  to  access  one  of  its 
own  accounts  receivable  files  and 
update  it  to  reflect  adjustments  or 
payments.  The  user,  however,  cannot 
access  the  payment  agency's  file  on  the 
same  individual,  even  though  that 
individual's  payment  is  being  offset  to 
pay  a  postal  debt.  Further,  when  a 
payment  and  delinquent  debtor  file 
matches,  TOP  provides  notification  of 
the  match  to  both  the  creditor  and 
payment  agency.  However,  the  creditor 
agency  is  not  informed  of  the  source  of 
the  offset. 

Apphcation  and  database  security 
applied  to  the  TOP  database  will  use 
security  group  definitions  to  determine 
access  to  application  functions  and 
database  tables.  Password  security 
schemes  and  user  logon  IDs,  issued  by 
the  RISC/UNDC  and  TOP  Host 
administrators,  are  used  to  prevent 
unauthorized  access  to  the  TOP  system. 
Access  to  an  agency's  records  is 
provided  on  a  need-to-know  basis  as 
defined  by  the  agency.  A  user  accessing 
the  TOP  system  must  have  an 
authorized  user  identification  and 
password.  The  user's  ID  defines  the  data 
areas  in  the  TOP  system  the  user  may 
access  and  the  functions  (read  only,  add 
data,  delete  data,  update  data)  the  user 
will  be  authorized  to  perform. 
Passwords  will  expire  periodically  after 
creation  or  a  change.  Audit  trails  will 
record  any  record  change  and  who 
changed  it. 

With  respect  to  the  accuracy  of 
information,  the  creditor  agency  is 
responsible  for  the  vaUdity  and 
accuracy  of  its  debts  in  the  delinquent 
debtor  database.  It  must  update  its  file 
to  reflect  collections,  additional  fees, 
interest,  or  other  changes  to  the  debtor 
information.  It  must  also  vahdate 
account  information  when  updated  by 
TOP  as  a  result  of  an  offset.  Periodically, 
Treasury  will  ask  the  creditor  agency  to 
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verify  the  status  of  its  records  in  the 
database. 

The  Privacy  Act  permits  agencies  to 
disclose  information  without  the 
consent  of  the  records  subject  for 
"routine  uses,"  that  is,  for  purposes  that 
are  compatible  with  the  purposes  for 
which  the  information  is  collected.  The 
proposed  routine  uses  meet  the 
compatibihty  requirement  of  the  Privacy 
Act. 

It  is  the  poUcy  of  the  Postal  Service 
that  postal  employees  should  honor 
their  financial  obligations.  Because 
information  within  system  USPS 
050.020  is  collected  to  handle  payroll 
functions,  which  include  adjustments  to 
reflect  a  salary  offset,  proposed  routine 
use  No.  32  is  clearly  compatible  with 
the  purpose  of  the  system. 

Similarly,  routine  uses  9, 10,  and  11 
proposed  for  USPS  050.005  each  allow 
a  disclosure  that  will  faciUtate  the 
collection  of  debts  owed  to  the  Postal 
Service.  Since  the  system  was 
established  to  facilitate  the  collection  of 
debts,  the  compatibility  standard  is 
clearly  met. 

Routine  use  statements  a  through  m 
referenced  in  new  system  of  records 
USPS  050.060  have  been  apphed  to 
most  of  the  Postal  Service's  systems  of 
records  as  representing  situations  in 
which  the  Postal  Service  would 
routinely  need  to  disclose  information 
in  the  conduct  of  its  business.  Permitted 
by  the  Privacy  Act  are  disclosures  of 
information  about  a  record  subject  to  a 
congressional  office  at  the  request  of  the 
record  subject.  Present  with  regard  to  all 
Postal  Service  records  is  the  need  to 
disclose:  For  law  enforcement  purposes; 
in  litigation  involving  the  Postal 
Service;  when  obtaining  from  or 
providing  to  an  agency  information 
relevant  to  an  agency  decision;  to  an 
agency  contractor  fulfilling  an  agency 
function;  to  the  Federal  Records  Center 
for  storage;  in  proceedings  before  the 
Equal  Employment  Opporttinity 
Commission  or  Merit  Systems 
Protection  Board;  and  to  postal  unions. 
Routine  uses  a  through  m  were  last 
pubhshed  in  the  Federal  Register  on 
October  26,  1989  (54  FR  43654-43655). 

Routine  use  No.  1  permits  disclosure 
of  payment  records  to  identify  payees 
who  owe  delinquent  federal  debts.  Such 
disclosure  is  consistent  with  the 
system's  purpose  of  offsetting  any 
delinquent  debts  the  creditor  owes  to 
the  federal  government.  Routine  use  No. 
2  permits  disclosure  of  the  name  and 
address  of  the  owner  of  leased  property, 
or  of  the  payee  when  different  from  the 
owner.  Such  disclosure  is  clearly 
consistent  with  the  accounts  payable 
function,  particularly  when  identifying 
to  whom  government  monies  are  paid. 


Piursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  proposed 
system  changes  has  been  sent  to 
Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 

USPS  Privacy  Act  system  050.005  was 
last  published  in  its  entirety  in  the 
Federal  Register  on  October  26,  1989 
(54  FR  43666-43667)  and  was  amended 
in  the  Federal  Register  on  December  22, 
1994  (59  FR  66061-66062)  and 
December  7,  1995  (60  FR  62901).  USPS 
Privacy  Act  system  050.020  was  last 
published  in  its  entirety  in  the  Federal 
Register  on  December  4.  1992  (57  FR 
57515-57519)  and  was  amended  in  the 
Federal  Register  on  November  22,  1993 
(58  FR  61718-61719)  and  on  June  12, 
1996  (61  FR  29774).  The  Postal  Service 
proposes  amending  these  systems  as 
shown  below. 

t/SPS  060.006 
SYSTEM  name: 

Finance  Records — Accounts 
Receivable  Files,  050.005. 


CATEOOmES  OF  RECOM)8  COVEREO  BY  THE 
SYSTEM: 

(CHANGE  TO  READ)  Debtor's  name, 
address,  telephone  number,  and  social 
secxmty  number;  invoice  and  other 
information  relating  to  the  amount, 
history,  and  status  of  the  claim; 
information  relating  to  due  pnx:ess 
notice;  and  records  reflecting 
information  obtained  from  or  disclosed 
to  consumer  reporting  or  credit 
reporting  agencies  for  purposes  of 
recovering  the  debt. 


ROUTME  USES  OF  KCOAOS  MAMTAMED  M  T>C 
SYSTEM,  MCLUOMG  CATEQOmES  OF  USERS  AND 
TME  PUfWOSCS  OF  SUCH  USES: 

(CHANGE  TO  READJ  Routine  use 
statements  a,  b,  c,  d,  e.  f,  g,  h,  j,  k,  1,  and 
m  listed  in  the  prefatory  statement  at  the 
beginning  of  the  Postal  Service's 
pubhshed  system  notices  apply  to  this 
system.  Other  routine  uses  are  as 
follows: 


(ADD  THE  FOLLOWING:) 
9.  Disclosure  of  information  about 
individuals  who  are  over  180  days 
delinquent  in  debts  owed  to  the  Postal 
Service  may  be  made  to  the  Department 
of  the  Treasury  for  cross-matching 
under  its  Treasury  Offset  Program. 
Disclosure  will  be  limited  to 
information  needed  to  estabhsh  the 
identity  of  the  individual  as  a  payee  of 
funds  payable  by  another  federal  agency 


and  to  offset  those  funds  by 
administrative  offset. 

10.  Disclosure  of  information  that  a 
person  is  responsible  for  a  claim  which 
is  current  may  be  made  to  a  consiuner 
reporting  agency  or  commercial 
reporting  agency. 

11.  Disclosure  of  information  about 
individuals  from  whom  the  Postal 
Service  is  attempting  to  collect  or 
compromise  a  claim  may  be  made  to 
consumer  reporting  agencies  for  the 
purpose  of  obtaining  a  consumer  report 
as  defined  in  the  Fair  Credit  Reporting 
Act. 

USPS  050.020 

SYSTEM  NAME: 

Finance  Records — Payroll  System, 
050.020. 


ROUTINE  USES  Of  RECORDS  MA  it-"  *  Nt      -  ^E 
SYSTEM,  MCLUOtNQ  CATEGORIES  JF  ^SLRS  AHD 
THE  PURPOSES  OF  SUCH  USES: 

(CHANGE  TO  READ)  Routine  use 
statements  a,  b,  c,  d,  e,  f,  g,  h,  j,  k,  1,  and 
m  listed  in  the  prefatory  statement  at  the 
beginning  of  the  Postal  Service's 
pubhshed  system  notices  apply  to  this 
system.  Other  routine  uses  are  as 
follows: 
•        •        •        •        • 

(ADD  THE  FOLLOWING:) 
32.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  the  Department  of  the 
Treasury  for  approved  computer 
matching  efforts  under  its  Treasury 
Offset  Program.  Disclosure  will  be 
limited  to  information  needed  to 
establish  the  identity  of  the  employee  as 
an  individual  owing  a  delinquent  debt 
to  another  federal  agency  and  to  offset 
the  salary  of  the  employee  to  repay  that 
debt. 

USPS  050.060 

SYS^ '-  >»  '■'  ■-  »ef  . 

Finance  Records — Accounts  Payable 
Files,  USPS  050.060. 

SYSTEM  LOCATIONS: 

Post  offices;  accounting  service 
centers;  and  Postal  Service 
Headquarters,  Washington,  EX3. 

CATEQOMES  OF  WOIVIOUAIS  COVERED  BY  THE 
system: 

Individuals  or  entities  to  whom  the 
Postal  Service  owes,  or  makes  payment 
to,  for  services  or  materials  received. 
Payments  relate  to  expenses  incurred  for 
rental  of  properties  used  by  the  Postal 
Service;  job  cleaning;  reimbursement  of 
carriers  who  use  privately  owned 
vehicles  to  defiver  mail;  procurement  of 
employee  uniforms;  air,  highway,  and 
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contract  transportation  services; 
indemnity  claims  made  for  damage  or 
loss  to  certain  classes  of  mail;  employee 
travel;  capital  investments  such  as 
facility  projects;  mortgages  on  postal- 
owned  properties;  administrative  tort 
claims;  and  various  other  equipment, 
supplies,  and  services  procured  by  the 
Postal  Service. 


CATECK^MfeS   :>f  ^E. 


>f»  "hE  '.■>S''FM 


Name,  address,  and  taxpayer 
identification  number  (or  social  security 
number)  of  creditor;  amount,  status,  and 
history  of  the  purchase  or  lease 
including  invoices  and  control 
dociunants;  and  payment  history 
including  any  adjustments. 

AimWWTYFOP  M*iff"^"«AS<::EOf  T>«8Y9TBI: 

39  U.S.C.  -tui,  -,04,  olid  1206;  PubUc 
Law  104-134. 

-vEfjSEis): 

Information  within  this  system  is 
used  to  verify  charges  for  goods  and 
services  received;  to  assure  charges  are 
properly  authorized  and  services  and 
materials  are  delivered;  to  offset  any 
delinquent  debts  the  creditor  owes  to 
the  federal  government;  and  to  promptly 
pay  creditors. 

-<Of.''WH  USES  Of  aecoRDs  suih"«iNe::  in  --t 

iHt  PURPOSES  Of  SUCH  aS£S. 

General  routine  use  statements  a,  b,  c, 
d,  e,  f,  g,  h,  j,  k,  1,  and  m  listed  in  the 
prefatory  statement  at  the  beginning  of 
the  Postal  Service's  published  system 
notices  apply  to  this  system.  Other 
routine  uses  follow: 

1.  Disclosure  of  information  about 
individuals  on  whom  the  Postal  Service 
has  established  accounts  payable  may 
be  made  to  the  Oepartment  of  the 
Treasury  for  cross-matching  under  its 
Treasury  Offset  Program.  Disclosure  will 
be  limited  to  information  needed  to 
establish  the  identity  of  the  individual 
as  a  delinquent  debtor  of  another  federal 
agency  and  to  o^set  the  payment  to  pay 
the  debt. 

2.  Disclosure  of  the  name  and  address 
of  the  owner  of  leased  property,  or  of 
the  payee  when  different  from  the 
owner,  may  be  made  upon  request. 

POUOES  AND  PRACTICES  FOR  8T0RMQ, 
RETRIEVWa  ACCESSma  RrTAMmO.  AND 

MSPOSWC  :>*  ntcOBDs  ;►<  '-f  s '-■"■?>«: 

STOflAGE: 

Paper  and  computer  storage  media. 

RETRIEVABajTY: 

Name  of  creditor  and  taypayer 
identification  number  (Social  Seciuity 
number,  if  an  individual). 


-.AtEGwissr'S: 

Hard  copy  records  and  computers 
containing  information  within  this 
system  of  records  are  located  in  a 
building  with  controlled  access.  Access 
to  the  building  and  to  controlled  areas 
within  the  building  is  restricted  by  the 
use  of  guards  and  authori2»d  badges 
and/or  card  keys.  Computer  systems  are 
protected  with  an  installed  seciuity 
software  package,  the  use  of  computer 
log-on  IDs,  and  operating  system 
controls.  Access  is  limited  by  those 
means  to  persons  whose  duties  require 
such  access. 

RETENTION  ANr     'S->-:SAL: 

a.  See  the  following  systems 
descriptions  for  retentions  of  accoimts 
payable-related  records:  USPS  050.010; 
050.040;  160.010;  160.020;  200.020;  and 
200.030. 

b.  Stop  Payment  Cases.  Cut  off  the  file 
at  the  end  of  each  calendar  year.  Destroy 
8  years  from  the  date  of  cutoff. 

c.  Notice  of  Remittances  Received. 
Cut  off  the  file  each  fiscal  year.  Destroy 
8  years  from  the  date  of  cutoff. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

VICE  PRESIDENT,  CONTROLLER, 
U.S.  POSTAL  SERVICE,  475  L'ENFANT 
PLAZA  SW..  WASHINGTON  DC  20260- 
5200. 

NOrmCATJON  ."ROCEOuRt. 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  must  contain  the 
individual's  name  and  taxpayer 
identification  number  (or  social  security 
number). 

RECORD  ACCES?  p»'V~fD0RE8: 

Requests  lar  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESDNQ  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  Postal 
Service  creditors,  employees, 
supervisors,  and  accounting  systems 
and  by  other  federal  agencies  to  whom 
the  creditor  is  delinquently  indebted. 
Some  information  may  be  duphcated  in 
other  Privacy  Act  systems  of  records 
including  USPS  010.030,  050.010, 


050.040, 160.010,  160.020,  200.020  and 

200.030. 

SUnky  F.  Mirw, 

Chief  Counsel,  Legislative. 

[FR  Doc.  97-14729  Filed  6-»-97;  8:45  am] 

MUJNO  CODE  7710-12-P 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  the  addition  of  a  new 
routine  use  and  modifications  to  an 
existing  system  of  records;  correction. 

SUMMARY:  In  notice  document  97-12267 
beginning  on  page  25980  in  the  issue  of 
Monday,  May  12,  1997,  the  Postal 
Service  published  a  notice  of  the 
addition  of  a  new  routine  use  and 
modifications  to  existing  system  of 
records  USPS  140.020,  Postage— Postage 
Meter  Records. 

On  page  25981  in  the  second  column, 
line  foiu"  from  the  bottom,  the  last  foiu 
words  of  routine  use  No.  1  were 
dropped.  Routine  use  No.  1  is  corrected 
to  read: 

1.  The  name  and  address  of  a  meter 
user,  and  the  name  of  any  person 
applying  for  a  permit  on  behalf  of  the 
user,  may  be  disclosed  to  any  member 
of  the  public  provided  that  the  requester 
at  the  time  of  the  request  supplies  the 
applicable  meter  serial  number  and  the 
name  or  ZIP  Code  of  the  licensing  post 
office  as  they  appear  in  meter  indicia. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  97-14732  Filed  6-2-97;  8:45  am] 

BILLMO  OOOC  7710-11-P 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  naMremwrt 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  July  1, 1997,  shall  be  at  the 
rate  of  35  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
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quarter  begiiming  July  1, 1997,  31.0 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  69.0  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 
Dated:  May  28, 1997. 

Beatrice  Ezmki. 

Secertary  to  the  Board. 

[FR  Doc.  97-14701  Filed  6-4-97;  8:45  am) 


SeCUR^'ES  ^NO  EXCHANGE 

CO<MMISSiON 

t^e-    so    :    c'^H^ J;  812-10444] 
Compass  :apttal  Funds  at  84.;  Nottc« 

O'   ADO'tC^tlOn 
May  29.  1997. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Apphcation  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtJCANTS:  Compass  Capital  Fimds,  on 
behalf  of  its  existing  and  future  portfolio 
series  (the  "Compass  Funds"); 
Securities  Lending  Trust  (the  "Trust"), 
on  behalf  of  its  General  Money  Market 
Fund  (the  "Money  Fund"),  and  U.S. 
Government  Securities  Money  Market 
Fund  (the  "Government  Money  Fund '), 
and  each  future  portfolio  series  of  the 
Trust  (collectively,  the  "Investment 
Funds");  PNC  Asset  Management 
Group,  Inc.  (the  "Adviser");  PFPC  Inc. 
(the  "Trustee");  PNC  Bank.  NaUonal 
Association  ("PNC  Bank,"  and 
collectively  with  the  Trust,  the  Adviser, 
and  the  Trustee,  the  "Trust 
AppUcants");  any  entity  which  may  be 
controlled  by  or  under  common  control 
with  PNC  Bank  (the  "PNC  Entities"); 
any  other  registered  investment 
company  or  portfolio  series  thereof 
which  currently  is  or  in  the  future  may 
be  advised  by  the  Adviser  or  PNC  Bank, 
or  any  other  entity  controlling, 
controlled  by.  or  under  common  control 
(as  defined  in  section  2(a)(9)  of  the  Act) 
with  the  Adviser  or  PNC  Bank,  that  may 
participate  from  time  to  time  as  a  lender 
in  the  securities  lending  program  (the 
"Program")  administered  by  PNC  Bank 
(together  with  the  Compass  Funds,  the 
"AffiUated  Lending  Funds");  and  each 
other  registered  investment  company  or 
portfoUo  series  thereof  that  may 


participate  from  time  to  time  as  a  lender 
in  the  Program  (the  "Other  Lending 
Fxmds,"  and  together  with  the  Affiliated 
Lending  Funds,  the  "Lending  Funds").* 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  granting 
an  exemption  from  section  17(a),  under 
rule  1 7d-l  to  permit  certain 
transactions  in  accordance  with  section 
17(d)  and  rule  17d-l,  and  under  section 
6(c)  granting  an  exemption  from  section 
17(e). 

SUMMARY  OF  APPLICATK>N:  Trust 
AppUcants  request  an  order  to  permit 
(a)  The  Lending  Funds  to  use  cash 
collateral  received  from  the  borrowers  of 
their  portfoUo  securities  to  purchase 
shares  of  the  Trust,  an  affiUated  private 
investment  company,  pursuant  to  the 
Program;  (b)  the  Lending  Funds  to  pay 
PNC  Bank,  and  PNC  Bank  to  accept,  fees 
for  acting  as  lending  agent  with  respect 
to  securities  lending  transactions  by  the 
Lending  Funds;  and  (c)  certain  joint 
transactions  incident  to  the  Program.  In 
addition,  PNC  Bank  requests  an  order  to 
permit  PNC  Bank  or  any  PNC  Entity  (a) 
To  engage  in  principal  transactions  in 
securities  with  the  Other  Lending  Fimds 
that  are  affiUated  persons  of  PNC  Bank 
or  any  PNC  Entity  solely  because  they 
hold  5%  or  more  of  the  securities  of  an 
Investment  Fimd;  and  (b)  to  receive  fees 
or  commissions  from  such  Other 
Lending  Funds  for  acting  as  broker  or 
agent  in  connection  with  the  purchase 
or  sale  of  securities  for  the  Other 
Lending  Funds. 

FIUNQ  DATES:  The  appUcation  was  filed 
on  November  21, 1996,  and  amended  on 
April  2,  1997,  and  May  27.  1997. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  23, 1997,  and  should  be 


>  From  time  to  time,  it  is  possible  that  the 
Adviser,  PNC  Bank  or  an  entity  controlling, 
controlled  by,  or  under  common  control  with  the 
Adviser  or  PNC  Bank,  may  serve  as  the  investment 
adviser  for  certain  portfolio  series  of  a  particular 
registered  investment  company,  and  that  other 
portfolio  series  of  that  investment  company  could 
be  advised  by  other  entities.  In  such  a  circumstance, 
if  the  portfolio  series  at  issue  is  advised  by  the 
Adviser,  PNC  Bank,  or  an  entity  controlling, 
controlled  by,  or  under  common  control  with  the 
Adviser  or  PNC  Bank,  the  portfolio  series  (and  the 
investment  company)  will  be  considered  an 
Affiliated  Lending  Fund,  wbetsas.  if  the  portfolio 
series  at  issue  is  not  advised  by  the  Adviser,  PNC 
Bank,  or  an  entity  controlling,  controlled  by.  or 
under  common  control  with  the  Adviser  or  PNC 
Bank,  the  p>ortfolio  series  (and  the  investment 
company)  will  be  considered  an  Other  Lending 
Fund. 


accompanied  by  proof  of  service  on  the 
appUcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcants,  c/o  PNC  Bank,  National 
Association,  1600  Market  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  ol  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representatioiu 

1.  Compass  Funds,  a  registered 
investment  company  organized  as  a 
Massachusetts  business  trust,  is 
composed  of  various  equity,  fixed 
income,  and  money  market  portfolio 
series.  It  is  the  only  AffiUated  Lending 
Fund  that  currently  intends  to  lend 
portfolio  securities.^  The  Adviser,  a 
wholly-owned  indirect  subsidiary  of 
PNC  Bank  Corp. ,  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940.  The  Adviser  (or 

a  control  affiUate  thereof)  serves  or  wiU 
serve  as  the  investment  adviser  to  the 
Affiliated  Lending  Funds. 

2.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  will 
initially  consist  of  two  portfoUo  series: 
the  Money  Fimd  and  the  Government 
Money  Fund.^  It  intends  to  operate  as  a 


'All  existing  Affiliated  Lending  Funds  that 
currently  intend  to  rely  on  the  requested  relief  to 
permit  the  Lending  Funds  to  pay  and  PNC  Bank  to 
accept  fees  based  on  a  share  of  the  revenue 
generated  from  securities  lending  transactions 
pursuant  to  the  Program  have  been  named  as  parties 
to  the  application.  Certain  other  AfTitiated  Lending 
Funds,  or  portfolio  series  thereof,  for  which  the 
Adviser  or  PNC  Bank,  or  any  entity  controlling, 
controlled  by,  or  under  (X)mmon  controls  with  the 
Adviser  or  PNC  Bank,  acts  as  investment  adviser  do 
not  presently  intend  to  rely  on  that  portion  of  the 
requested  relief.  Any  such  Affiliated  Leading  Fund, 
or  portfolio  series  thereof,  however,  may  do  so  in 
the  future,  but  only  in  accordance  with  the  terms 
and  conditions  described  in  the  application.  In 
addition,  any  Affiliated  Lending  Fund  that 
authorizes  investment  in  shares  of  the  Trust  in  the 
future  and  intends  to  rely  on  the  requested  relief 
will  do  so  only  in  accordance  with  the  terms  and 
conditions  described  in  this  application. 

'  The  Money  Fund's  investments  may  include  a 
variety  of  short-term  instruments  that  are  available 
in  the  money  markets,  and  the  Government  Money 
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private  investment  company  excepted 
from  the  definition  of  investment 
company  imder  section  3(c)(1)  or 
section  3(c)(7)  of  the  Act. 

3.  The  Trustee,  a  Delaware 
corporation,  is  a  wholly-owned  indirect 
subsidiary  of  PNC  Bank  Corp.,  that  will 
serve  as  the  sole  trustee  of  the  Trust  and 
oversee  its  operations.  The  Trustee  will 
receive  compensation  for  the  Trust  for 
providing  accounting  and  other 
administrative  services  to  the  Trust.  The 
Adviser  will,  subject  to  the  supervision 
of  the  Trustee,  act  as  the  investment 
adviser  to  the  Trust  The  Adviser  will, 
among  other  things,  determine  the 
seciuities  to  be  purchased,  retained,  or 
sold  by  the  Investment  Funds,  and  place 
orders  for  the  purchase  and  sale  of  such 
securities.  Neither  the  Adviser  nor  any 
affiUated  person  thereof,  as  defined  in 
section  2(a)(3)  of  the  Act,  will  receive 
any  advisory  fee  from  the  Trust  for  the 
investment  advisory  services  provided 
by  the  Adviser  to  the  Trust. 

4.  PNC  Bank,  a  wholly-owned  indirect 
subsidiary  of  PNC  Bank  Corp.,  is  a 
member  bank  of  the  Federal  Reserve 
system  and  is  regidated  by  the  Office  of 
the  Comptroller  of  the  Currency.  PNC 
Bank  serves  as  custodian  or  sub- 
custodian for  each  of  the  Lending 
Funds.  PNC  Bank  also  will  serve  as 
custodian  of  the  Trust's  assets,  but  will 
not  receive  a  custodial  fee  from  the 
Trust  for  those  services. 

5.  PNC  Bank  administers  the  Program 
and,  pursuant  to  seciuities  lending 
customer  agreements  (the  "Customer 
Agreements")  covering  the  respective 
Lending  Funds,  act  as  the  securities 
lending  agent  for  each  of  the  Lending 
Funds.  Each  Lending  Fimd  will  be 
authorized  to  seek  additional  income  by 
lending  portfolio  securities.  In  addition, 
each  Lending  Fund's  board  of  directors, 
including  a  majority  of  the  directors 
who  are  not  "interested  persons," 
within  section  2(a)(19)  of  the  Act,  will 
initially  approve  the  Program  and  wrill 
monitor  it  on  an  ongoing  basis.  The 
Customer  Agreements  vdll  make  clear 
that  the  Lending  Funds  (and  their 
investment  advisers)  retain  the  ultimate 
authority  regarding  the  lending  of 
portfolio  securities,  and  that  PNC  is 


Fund's  investments  may  include  securities  that  are 
issued  or  guaranteed  by  the  U.S.  government  or  its 
agencies  or  instrumentalities,  and  repurchase 
agreements  related  thereto.  Both  the  Money  Fund 
and  the  Goverrunent  Money  Fund  intend  to  use  the 
amortized  cost  method  of  valuation  as  defined  in 
rule  2a-7  of  the  Act  and  lo  comply  with  the 
maturity,  quality  and  diversification  requirements 
set  forth  in  paragraphs  (c)(2),  (c)(3),  and  (c)(4), 
p>aragrapb  (d)  of  the  rule.  None  of  the  Investment 
Funds  will  purchase  shares  of  any  registered 
investment  company. 


subject  to  their  direction  in  carrying  out 
its  responsibilities  under  the  Program.* 

6.  Under  the  Program,  PNC  Bank  will 
enter  into  agreements  (the  "Securities 
Loan  Agreements")  with  certain  entities 
(the  "Borrowers")  that  wish  to  borrow 
portfolio  securities  owned  by  the 
respective  Lending  Funds.  PNC  Bank 
may  enter  into  Seciuities  Loan 
Agreements  on  behalf  of  a  particular 
Lending  Fund  only  vfith  Borrowers  set 
forth  in  a  list  approved  by  that  Lending 
Fund.  PNC  Bank  has  the  discretion  to 
refuse  to  lend  securities  to  any  Borrower 
on  the  hst.  Pursuant  to  the  Securities 
Loan  Agreements,  PNC  Bank  delivers 
portfolio  securities  to  the  Borrowers, 
who  agree  to  return  such  securities  on 
demand  within  three  business  days.  The 
Lending  Funds  (a)  remain  the  owner  of 
securities  that  are  loaned  to  a  Borrower, 
(b)  retain  the  right  to  receive  from  the 
Borrower  the  economic  equivalent  of 
any  distributions  made  with  respect  to 
those  securities,  and  (c)  have  the  power 
to  terminate  a  loan  at  any  time.  PNC 
Bank  will  monitor  corporate  actions 
with  respect  to  securities  loaned  by  the 
Lending  Funds  and  will  reallocate  or 
terminate  loans  as  necessary  and  to  the 
extent  possible  to  enable  a  Lending 
Fund  to  vote  its  portfolio  securities. 

7.  As  collateral  for  the  securities 
loaned,  PNC  Bank  is  authorized  to 
accept  cash,  and  may  also  upKm  consent 
of  a  Lending  Fund  accept  other  types  of 
instruments  such  as  U.S.  Government 
securities  or  irrevocable  letters  of  credit. 
With  respect  to  securities  loans  that  are 
collateralized  by  assets  other  than  cash, 
the  Lending  Fund  involved  receives  a 
loan  fee  paid  by  the  Borrower  equal  to 

a  percentage  of  the  market  value  of  the 
loaned  securitie^s  specified  in  the 
Securities  Loan  Agreement. 
Alternatively,  with  respect  to  securities 
loans  collaterahzed  by  cash,  the 
Borrower  is  entitled  to  receive  a  fixed 
cash  collateral  fee  based  on  the  amount 
of  cash  collateral,  and  the  Lending  Fund 
will  be  compensated  on  the  spread 
between  the  net  amount  earned  on  the 
investment  of  the  cash  collateral  and  the 
Borrower's  cash  collateral  fee.  With 
respect  to  Affifiated  Lending  Funds, 
PNC  Bank  currently  is  compensated  on 
a  transaction  fee  basis  depending  upon 
the  number  and  type  of  transactions  it 
performs  and  the  type  of  securities 
loaned,  plus  a  flat  fee  for  accounting 
and  recordkeeping.  With  respect  to  the 
Other  Lending  Funds  and  other 


<The  duties  to  be  performed  by  PNC  Bank  as 
lending  agent  with  respect  to  any  ASiliated  Lending 
Fund  will  not  exceed  the  parameters  set  forth  in 
NoTwest  Bank  S4innesoto.  Nj\.  (pub.  avail.  May  25. 
1995),  except  to  the  extent  that  the  staff  of  the 
Division  of  Investment  Management  should  later 
modify  such  parameters. 


participants  in  the  Program,  PNC  Bank 
currently  may  be  compyensated  based  on 
a  portion  of  the  loan  or  fee  spread. 

8.  Subject  to  receipt  of  the  requested 
relief,  PNC  Bank  intends  to  propose  to 
the  boards  of  directors  of  the  Affiliated 
Lending  Funds  that  its  compensation  for 
its  lending  agent  services  be  based  upon 
a  pre-negotiated  percentage  of  the  loan 
fee  or  portion  of  the  return  on  the 
investment  of  cash  collateral  received 
by  an  Affiliated  Lending  Fund  with 
respect  to  each  loan.  The  extent  to 
which  PNC  Bank  will  be  compensated 
for  acting  as  lending  agent  will  be  set 
forth  in  the  Customer  Agreement. 

9.  Applicants  anticipate  that  in  most  . 
instances  collateral  vfill  consist  of  cash. 
In  order  to  enhance  the  return  on  the 
securities  lending  arrangements  for  the 
respective  Lending  Funds,  the  Customer 
Agreements  authorize  and  instruct  PNC 
Bank  to  invest  the  cash  collateral  on 
behalf  of  the  Lending  Fimds.  Each 
Customer  Agreement  sets  forth  specific 
written  investment  parameters, 
including  a  listing  of  eligible  types  of 
investments,  which  may  include  shares 
of  both  affiliated  and  unaffiliated 
private  investment  companies.  PNC 
Bank  is  required  to  adhere  to  the 
parameters  estabUshed  by  a  Lending 
Fund  in  investing  cash  collateral  on 
behalf  of  the  Lending  Fund. 

10.  Trust  Applicants  request  an  order 
to  permit  the  Lending  Funds  to  use  the 
cash  collateral  received  from  the 
Borrowers  to  purchase  and  redeem 
shares  of  the  Trust  ("Shares").  By 
investing  cash  collateral  in  Shares,  Trust 
Applicants  anticipate  that  the  Lending 
Funds  will  be  able  to  reduce  transaction 
costs,  create  more  liquidity,  enjoy 
greater  returns  on  their  cash  collateral, 
and  achieve  greater  diversification  with 
respect  to  investment  of  cj>sh  collateral. 

11.  Shares  of  the  Trust  may  be  offered 
to  the  Lending  Funds  and  other 
participants  in  the  Program  in  reliance 
on  the  exemption  provided  by 
Regulation  D  under  the  Securities  Act  of 
1933.  The  Trust  does  not  presently 
propose  to  make  a  public  offering  of 
Shares  or  other  securities.  Shares  will 
have  no  voting  rights,  and  may  not  be 
transferred  without  the  consent  of  the 
Trustee.  The  Trust  vnll  offer  daily 
redemption  of  Shares  at  the  current  net 
asset  value  per  Share.  Shares  will  not  be 
subject  to  any  sales  load,  redemption 
fee,  asset-based  sales  charge  or  service 
fee. 

12.  At  the  present  time,  the  Other 
Lending  Funds  may  engage  in  principal 
transactions  with  PNC  Bank  or  a  PNC 
Entity,  or  PNC  Bank  or  a  PNC  Entity 
may  act  as  a  broker  or  agent  for  the 
Other  Lending  Funds.  However,  to  the 
extent  that  an  Other  Lending  Fund 
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acquires  5%  or  more  of  the  securities  of 
an  Investment  Fund,  sections  17(a)  and 
17(e)  of  the  Act  could  operate  to  limit 
or  prohibit  trading  relationships  that 
currently  exist  or  in  the  future  may  exist 
between  PNC  Bank  or  a  PNC  Entity  and 
the  Other  Lending  Funds.  Accordingly. 
PNC  Bank  requests  an  order  to  permit 
PNC  Bank  or  any  PNC  Entity  to  (a) 
engage  in  principal  transactions  in 
securities  with  the  Other  Lending 
Funds,  and  (b)  receive  fees  or 
commissions  from  the  Other  Lending 
Funds  for  acting  as  agent  or  broker  in 
connection  with  the  purchase  or  sale  of 
securities  for  the  Other  Lending  Funds, 
in  each  case  irrespective  of  any 
affiliation  that  may  arise  because  of 
investment  by  the  Other  Lending  Funds 
in  Shares. 

Applicants'  Legal  Analysis 

A.  Sections  17(a)  and  17(b) 

1.  Sections  17(a)  (1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affihated  person  of 
such  an  affiliated  person,  acting  as  a 
principal,  to  sell  any  security  to,  or 
purchase  any  security  from,  such 
registered  investment  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include 
any  person  directly  or  indirectly 
controlling  or  controlled  by,  or  under 
common  control  with,  such  other 
person,  and  an  "affiliated  person"  of  an 
investment  company  to  include  any 
investment  adviser  thereof.  Section 
2(a)(9)  of  the  Act  states  that  "control" 
means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  company, 
and  that  control  is  presumed  to  exist  in 
situations  in  which  an  entity,  directly  or 
indirectly  through  another  controlled 
company,  beneficially  owns  more  than 
25%  of  a  company's  voting  securities. 
By  virtue  of  serving  as  the  investment 
adviser  for  the  Affiliated  Lending 
Funds,  the  Adviser  is  an  "affiliated 
person"  of  such  funds.  In  addition,  the 
Adviser  and  the  Trustee  may  be 
considered  affiliated  persons  of  each 
other  because,  as  indirect  wholly-owned 
subsidiaries  of  PNC  Bank  Corp.,  they  are 
under  common  control.  The  Trustee  in 
txim  may  be  deemed  to  control  the  Trust 
by  virtue  of  its  position  as  sole  trustee 
of  the  Trust.  Therefore,  the  Trust  may  be 
considered  to  be  an  affiUated  person  of 
an  affiUated  person  of  the  Affiliated 
Lending  Funds  and  the  sale  of  Shares  to 
the  Affiliated  Lending  Funds,  and  the 
redemption  of  such  Shares,  could  be 
prohibited  under  section  17(a)  unless 
the  requirements  of  section  17(b)  are 
satisfied.  Moreover,  to  the  extent  that 


the  Trust's  securities  are  deemed  to  be 
"voting  securities"  for  purposes  of  the 
Act,  and  to  the  extent  that  a  particular 
Other  Lending  Fund  acquires  5%  or 
more  of  an  Investment  Fund's  securities, 
the  Other  Lending  Fund  could  be 
deemed  an  affiliated  person  of  such 
Investment  Fund,  and  thus  prohibited 
from  engaging  in  further  purchases  or 
redemptions  from  the  Investment  Fund. 

2.  Because  PNC  Bank  Corp.  could  be 
deemed  to  control  PNC  Bank,  the  PNC 
Entities,  and  the  Trust,  each  such  entity 
could  be  deemed  to  be  under  common 
control,  and  thereby  an  affiliated  person 
of  each  other  entity.  In  addition,  PNC 
Bank  and  the  PNC  Entities  could  be 
deemed  affiliated  persons  of  affiliated 
persons  of  an  Other  Lending  Fimd  that 
becojoies  an  affiliated  person  of  an 
Investment  Fund  through  the 
acquisition  of  5%  or  more  of  the 
securities  of  the  Investment  Fund. 
Therefore,  once  the  Trust  is  established, 
the  provisions  of  sections  17(a)(1)  and 
17(a)(2)  technically  could  prohibit  PNC 
Bank  or  a  PNC  Entity  from  selling 
securities  to  or  purchasing  securities 
from  certain  Other  Lending  Funds  on  a 
principal  basis. 

3.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  1 7(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  poUcy  of  each 
registered  investment  company 
concerned,  and  the  general  piurposes  of 
the  Act.  Because  section  17(b)  could  be 
interpreted  to  exempt  only  a  single 
transaction,  applicants'^so  are  seeking 
reUef  pursuant  to  section  6(c)  of  the  Act 
to  the  extent  necessary  to  permit  the 
investment  of  cash  collateral  in  Shares, 
and  the  principal  transactions  in 
secvuities  between  PNC  Bank  or  the 
PNC  Entities,  and  the  Other  Lending 
Funds.' 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  pohcy  and  provisions  of 
the  Act.  Trust  AppUcants  believe  that 
the  requested  relief  is  appropriate  under 
section  6(c)  for  the  same  reasons  that  it 
is  appropriate  under  17(b). 

5.  Trust  Applicants  submit  that  the 
terms  of  the  proposed  transactions 


'  See  Keystone  Custodian  Funds.  Inc..  21  S.E.C 
295(1945). 


regarding  the  purchase  of  Shares,  as 
they  relate  to  the  respective  Lending 
Funds,  are  reasonable  and  fair  and 
consistent  with  the  general  purpose  of 
the  Act  as  well  as  with  the  policies  of 
the  respective  Lending  Funds.  For  the 
same  reasons.  Trust  Applicants  believe 
that  the  proposed  transactions  are  in  the 
best  interests  of  the  Lending  Funds  and 
their  shareholders. 

6.  The  Lending  Funds  will  be  treated 
like  any  other  shareholders  in  the  Trust 
and  will  purchase  and  redeem  Shares 
on  the  same  terms  and  on  the  same 
basis,  including  price,  as  Shares  are 
purchased  and  redeemed  by  all  other 
shareholders  of  the  Trust.  Shareholders 
of  the  Lending  Funds  will  not  be 
required  to  absorb  a  second  tier 
investment  advisory  fee  as  a  result  of  an 
investment  in  the  Trust,  because  the 
Adviser  will  not  charge  the  Trust  for 
providing  investment  advisory  services. 
Permitting  the  Lending  Funds  to  invest 
cash  collateral  in  the  Trust  enables  them 
to  invest  in  a  vehicle  that  is  designed  to 
be  similar  to  a  registered  investment 
company  in  terms  of  the  Uquidity, 
diversification,  and  quality  of  its 
investments  at  a  cost  that  is  expected  to 
be  significantly  lower  than  the  cost  that 
is  typically  incurred  when  investing  in 
a  registered  investment  company.  In 
addition,  applicants  state  that  cash 
collateral  from  loans  by  Lending  Fimds 
that  are  money  market  funds  will  not  be 
used  to  acquire  shares  of  any  Investment 
Fimd  that  does  not  comply  with  the 
requirements  of  rule  2a-7  under  the  Act. 
Finally,  applicants  state  that  because  the 
Trust  will  comply  with  certain 
provisions  and  interpretations  of  the  Act 
relating  to  the  diversification,  liquidity, 
and  quaUty  of  portfolio  securities,  as 
well  as  major  substantive  provisions  of 
the  Act  relating  to  prohibitions  on 
affiliated  transactions,  leveraging  and 
senior  securities,  and  rights  of 
redemption,  shareholders  of  the 
Lending  Funds  will  not  be 
disadvantaged  or  subject  to  potential 
overreaching. 

7.  PNC  Bank  beUeves  that,  as 
discussed  below,  it  is  in  the  best 
interests  of  the  public  and  consistent 
with  the  protection  of  investors  and  the 
purposes  intended  by  the  policies  and 
provisions  of  the  Act  to  permit  the 
continuation  of  existing  or  future 
trading  relationships  between  PNC  Bank 
or  the  PNC  Entities,  and  the  Other 
Lending  Fimds. 

8.  Applicants  submit  that  no  element 
of  self-dealing  would  be  involved  in  the 
principal  transactions  between  PNC 
Bank  or  a  PNC  Entity  and  an  Other 
Lending  Fund  that  acquires  5%  or  more 
of  an  Investment  Fimd.  Applicants 
beUeve  that  each  transaction  between  an 
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Other  Lending  Fund  and  PNC  Bank  or 
a  PNC  Entity  will  be  the  product  of 
anns-length  bargaining,  because  each 
Other  Lending  Fund  has  its  ow^n 
investment  adviser  or  sub-adviser  that  is 
not  controlled  by  or  under  conunon 
control  with  PNC  Bank  and  that,  in 
economic  reahty.  may  be  a  competitor 
of  PNC  Bank  or  the  PNC  Entity 
involved.  In  addition,  appUcants  believe 
that  because  the  interests  of  the  Other 
Lending  Fund's  investment  advisers  and 
sub-advisers  are  solely  and  directly 
aUgned  with  those  of  the  Other  Lending 
Funds  (to  which  the  advisers  have 
fiduciary  responsibiUties).  it  would  be 
reasonable  to  conclude  that  the 
consideration  to  be  paid  to  or  received 
by  the  Other  Lending  Funds  in 
connection  with  a  principal  transaction 
vkrith  PNC  Bank  or  a  PNC  Entity  will  be 
reasonable  and  fair. 

B.  Section  1 7(d)  and  Rule  1 7d-l 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  any  affiUated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  or  any 
affiliated  person  of  such  person  or 
principal  underwriter,  acting  as 
principal,  from  effecting  any  transaction 
in  connection  with  any  joint  enterprise 
or  other  joint  arrangement  or  profit 
sharing  plan,  in  which  such  investment 
company  participates. 

2.  The  Adviser,  as  investment  adviser 
to  the  Affiliated  Lending  Funds,  is  an 
affiliated  person  of  such  funds. 
Moreover,  because  PNC  Bank  and  the 
Adviser  are  each  indirect  wholly-owned 
subsidiaries  of  PNC  Bank  Corp.,  they 
may  be  deemed  to  be  under  common 
control  and  therefore  affiUated  persons, 
and  PNC  Bank  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  each  such  Affiliated  Lending  Fund.  A 
lending  agent  agreement  between  an 
investment  company  and  an  affiliated 
person  of  such  investment  company 
under  which  compensation  is  based  on 
a  share  of  the  revenue  generated  by  the 
lending  agent's  efforts  may  be  a  "joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan."  Consequently, 
apphcants  seek  exemptive  relief  to 
permit  PNC  Bank,  as  lending  agent,  to 
receive  a  percentage  of  the  revenue 
generated  by  an  Affiliated  Lending 
Fund's  participation  in  the  Program. 

3.  As  noted  above.  Other  Lending 
funds  that  acquire  5%  or  more  of  an 
hi  vestment  Fund's  securities  may  be 
deemed  affihated  persons  of  the 
hivestment  Fund.  PNC  Bank  Corp. 
indirectly  owns  all  of  the  voting 
securities  of  PNC  Bank  and  of  the 
Trustee,  and.  therefore,  could  be 
deemed  to  control  both  entities. 
Moreover,  because  the  Trustee  may  be 


deemed  to  control  the  Trust,  PNC  Bank 
and  the  Trust  could  be  deemed  to  be 
affihated  persons,  and  PNC  Bank  could 
be  deemed  to  be  an  affiliated  person  of 
an  affiliated  person  of  the  Other 
Lending  Fund.  Thus,  section  17(d)  and 
rule  1 7d-l  could  operate  to  prohibit 
PNC  Bank  from  receiving  a  percentage 
of  the  revenue  generated  through  the 
participation  of  the  Other  Lending 
Funds  in  the  Program. 

4.  Apphcants  ^so  state  that  it  is 
possible  that  the  Adviser,  PNC  Bank,  or 
an  affihate  thereof  may  serve  as  the 
investment  adviser  or  sub-adviser  for 
certain  portfoho  series  of  a  particular 
investment  company,  while  other 
portfolio  series  of  that  investment 
company  could  be  advised  by  entities 
that  are  not  affiliated  with  the  Adviser, 
PNC  Bank,  or  an  affihate  thereof. 
AppUcants  note  that  one  or  more  of  the 
portfoho  series  may  participate  in  the 
Program,  including  portfolio  series 
advised  by  entities  that  are  not  affiliated 
with  the  Adviser,  PNC  Bank  or  an 
affiliate  thereof.  Each  portfoho  series  of 
the  investment  company  could  be 
deemed  to  be  under  common  control 
and  thus  an  affiliated  person  of  each 
other  portfolio  series  because  the 
investment  company's  board  of 
directors  governs  each  portfoho  series. 
PNC  Bank  would  be  an  affihated  person 
of  any  portfoho  series  for  which  it  acted 
as  investment  adviser,  and  an  affihated 
p>erson  of  an  affihated  person  (or  a 
second-tier  affihate)  of  those  portfoho 
series  for  which  it  did  not  act  as 
investment  adviser.  As  a  result,  the 
prohibitions  of  section  17(d)  and  rule 
17d-l  thereimder  may  apply  to  the 
activities  involving  such  portfoho  series 
and  PNC  Bank,  mcluding  PNC  Bank's 
activities  as  lending  agent  and  its 
receipt  of  a  share  of  the  revenue  from 
lending  activities. 

5.  Rule  17d-l  permits  the  SEC  to 
issue  an  order  with  respect  to  a  joint 
transaction,  hi  passing  on  apphcations 
for  such  orders,  the  SEC  is  to  consider 
whether  the  company's  participation  in 
the  proposed  transaction  is  consistent 
with  the  provisions,  pohcies.  and 
purposes  of  the  Act,  and  the  extent  to 
which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

6.  Apphcants  propose  that  each 
Affiliated  Lending  Fund  will  adopt  the 
following  procedures  to  ensure  that  the 
proposed  fee  arrangement  and  the  other 
terms  governing  the  relationship  with 
PNC  Bank,  as  lending  agent,  will  be  fair: 

(a)  In  connection  with  the  approval  of 
PNC  Bank  as  lending  agent  for  an 
Affihated  Lending  Fund  and 
implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  board  of 


directors  (including  a  majority  of  the 
directors  who  are  not  "interested 
persons"  within  the  meaning  of  the  Act) 
will  determine  (i)  the  contract  with  PNC 
Bank  is  in  the  Best  interests  of  the 
Affihated  Lending  Fund  and  its 
shareholders;  (ii)  the  services  to  be 
performed  by  PNC  Bank  are  required  for 
the  Affihated  Lending  Fund;  (iii)  the 
nature  and  quahty  of  the  services 
provided  by  PNC  Bank  are  at  least  equal 
to  those  provided  by  others  offering  the 
same  or  similar  services;  and  (iv)  the 
fees  for  PNC  Bank's  services  are  fair  and 
reasonable  in  hght  of  the  usual  and 
customeiry  charges  imposed  by  others 
for  services  of  the  same  nature  and 
quahty. 

(b)  Each  Affihated  Lending  Fund's 
contract  with  PNC  Bank  for  lending 
agent  services  will  be  reviewed  annually 
and  will  be  approved  for  continuation 
only  if  a  majority  of  the  board  of 
directors  (including  a  majority  of  the 
board  of  directors  who  are  not 
"interested  persons"  within  the 
meaning  of  the  Act)  makes  the  findings 
referred  to  in  paragraph  (a)  above. 

(c)  In  connection  with  the  initial 
implementation  of  the  proposed  fee 
arrangement  whereby  PNC  Bank  will  be 
compensated  as  lending  agent  based  on 
a  percentage  of  the  revenue  generated  by 
an  Affihated  Lending  Fund's 
participation  in  the  Program,  the  board 
of  directors  will  obtain  competing 
quotes  with  respect  to  lending  agent  fees 
fit)m  at  least  three  independent  lending 
agents  to  assist  the  board  of  directors  in 
making  the  findings  referred  to  in 
paragraph  (a)  above. 

(d)  Tne  board  of  directors,  including 
a  majority  of  the  directors  who  are  not 
"interested  persons"  within  the 
meaning  of  the  Act,  will  (i)  determine  at 
each  regular  quarterly  meeting  that  the 
loan  transactions  during  the  prior 
quarter  were  effected  in  comphance 
with  the  conditions  and  procedures  set 
forth  in  the  apphcaUon,  and  (ii)  review 
no  less  frequently  than  annually  the 
conditions  and  procedures  set  forth  in 
the  apphcation  for  continuing 
appropriateness. 

(e)  Each  Affihated  Lending  Fimd  will 
(i)  maintain  and  preserve  permanently 
in  an  easily  accessible  place  a  written 
copy  of  the  procedures  and  conditions 
(and  modifications  thereto)  described  in 
the  apphcation  or  otherwise  foUowed  in 
connection  vdth  lending  securities 
pursuant  to  the  Program,  and  (ii) 
maintain  and  preserve  for  a  period  not 
less  than  six  years  iroia  the  end  of  the 
fiscal  year  in  which  any  loan  transaction 
pursuant  to  the  Program  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each  such  loan 
transaction  setting  forth  a  description  of 
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the  security  loaned,  the  identity  of  the 
person  on  the  other  side  of  the  loan 
transaction,  the  terms  of  the  loan 
transaction,  and  the  information  or 
materials  upon  which  the  determination 
was  made  that  each  loan  was  made  in 
accordance  with  the  procedures  set 
forth  above  and  the  conditions  to  the 
application. 

7.  The  Affiliated  Lending  Funds  and 
potentially  the  Other  Lending  Funds  (by 
purchasing  and  redeeming  Shares),  the 
Adviser  (by  managing  the  portfoho 
securities  of  the  Affiliated  Lending 
Funds  and  the  Trust  at  the  same  time 
that  the  Affiliated  Lending  Funds'  cash 
collateral  is  invested  in  Shares),  PNC 
Bank  (by  acting  as  lending  agent, 
investing  cash  collateral  in  Shares  and 
receiving  a  portion  of  the  revenue 
generated  by  securities  lending 
transactions),  the  Trust  (by  selling 
Shares  to  and  redeeming  them  for  the 
Lending  Fimds)  and  the  Trustee  (by 
serving  as  trustee  of  and  providing  other 
services  to  the  Trust  at  the  same  time 
that  the  Trust  sells  Shares  to  and 
redeems  them  from  the  Lending  Funds), 
also  could  be  deemed  to  be  participants 
in  a  joint  enterprise  or  arrangement 
within  the  meaning  of  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder. 
AppUcants  state  that  the  Lending  Fimds 
will  invest  in  Shares  on  the  same  basis 
as  any  other  shareholder.  Applicants 
argue  that  all  investors  in  Shares  will  be 
subject  to  the  same  eligibility 
requirements  imposed  by  the  Trust  and 
that  all  Shares  will  be  priced  in  the 
same  maimer  and  will  be  redeemable 
under  the  same  terms.  Additionally, 
appUcants  argue  that  due  to  the  lower 
expenses  inciuxed  by  the  Trust, 
investing  cash  collateral  in  the  Trust  is 
expected  to  offer  retiuns  to  the  Lending 
Funds  superior  to  those  that  could  be 
attained  by  investing  in  a  registered 
investment  company,  whether  affiUated 
or  unaffiliated,  while  still  offering  the 
benefits  of  investing  in  a  registered 
investment  com{)any  in  terms  of 
liquidity,  diversity,  and  quahty  of 
investments. 

C.  Sections  6(c)  and  1 7(e) 

1.  Section  17(e)(1)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  when 
acting  as  agent,  to  accept  from  any 
source  any  compensation  (other  than  a 
regular  salary  or  wages  from  such 
registered  company)  for  the  purchase  or 
sale  of  any  property  to  or  for  such 
registered  company,  except  in  the 
course  of  such  person's  business  as  an 
underwriter  or  broker.  Section  17(e)(2) 
of  the  Act  makes  it  unlawfuMor  any 
affiliated  person  of  a  registered 


investment  company,  or  any  affiliated 
person  of  such  person,  acting  as  broker 
in  connection  with  the  sale  of  securities 
to  or  by  such  registered  investment 
company,  to  receive  from  any  source  a 
commission  for  effecting  such 
transaction  which  exceeds  (a)  the  usual 
and  customary  broker's  commission  if 
the  sale  is  effected  on  a  securities 
exchange,  or  (b)  2  per  centum  of  the 
sales  price  if  the  sale  is  effected  in 
coimection  with  a  secondary 
distribution  of  such  securities,  or  (c)  1 
per  centum  of  the  purchase  or  sale  price 
of  such  securities  if  the  sale  is  otherwise 
effected. 

2.  Banks  are  specifically  excluded 
from  the  definition  of  "broker"  in 
section  2(a)(6]  of  the  Act,  and  thus  not 
covered  by  the  exception  contained  in 
section  17(e)(1)  to  the  extent  they  are 
acting  in  a  brokerage  capacity. 
Therefore,  PNC  Bank  or  any  PNC  Entity 
which  becomes  affihated  with  an  Other 
Lending  Fund  through  the  Trust,  but 
which  is  a  bank,  could  be  prohibited 
from  acting  in  a  brokerage  or  similar 
capacity  for  the  Other  Lending  Fund. 

3.  Rule  17e-l  provides  a  safe  harbor 
fit)m  the  prohibition  contained  in 
section  17(e).  Rule  17e-l  provides  that, 
for  purposes  of  section  17(e)(2)(A)  of  the 
Act,  a  commission  shall  be  deemed  as 
not  exceeding  the  usual  and  customary 
broker's  commission,  if  certain 
procedures  are  followed.  These 
procedures  include  the  requirement  in 
rule  17e-l  (b)(3)  that  a  registered 
investment  company's  board  of 
directors,  including  a  majority  of 
directors  who  are  not  "interested 
persons"  under  the  Act,  determines,  no 
less  fi^uently  than  quarterly,  that  all 
transactions  effected  pursuant  to  the 
rule  comply  with  procedures  which  are 
reasonably  designed  to  provide  that  the 
brokerage  commission  is  consistent  with 
the  standards  set  forth  in  the  rule. 
Applicants  submit  that  while  PNC 
Entities  that  qualify  as  "brokers"  under 
the  Act  could  rely  on  rule  17e-l  in 
effecting  transactions  for  Other  Lending 
Funds,  compliance  by  those  funds  with 
the  rule's  provisions  is  unnecessary  and 
unduly  burdensome,  given  that  the 
affihation  between  the  Other  Lending 
Funds  and  PNC  Bank  or  the  PNC 
Endties  is  a  technical  one,  arising  solely 
through  the  mechanism  of  the  Trust. 

4.  Applicants  submit  that  section 
1 7(e)  was  designed  to  address  the 
concern  raised  in  section  1(b)(2)  of  the 
Act,  where  Congress  determined  that 
the  national  public  interest  and  the 
interests  of  investors  are  adversely 
affected  when  investment  companies 
are  organized,  operated,  managed,  or 
their  portfolio  secimties  are  selected,  in 
the  interests  of  their  affiliates,  or  of 


brokers,  dealers  or  underwriters. 
Applicants  argue  that  Congress,  in 
fashioning  section  17(e),  intended  that  a 
broker  affiliated  with  a  registered 
investment  company  receive  no  more 
than  the  ordinary  stock  exchange 
brokerage  commission,  and  sought  to 
eliminate  any  risk  of  self-dealing. 

5.  Applicants  assert  that  brokerage  or 
similar  transactions  by  PNC  Bank  or  a 
PNC  Entity  for  the  Other  Lending  Funds 
that  may  acquire  5%  or  more  of  the 
securities  of  an  Investment  Fund  raise 
no  possibility  of  self-dealing  or  any 
concern  that  these  Other  Lending  Fimds 
would  be  managed  in  the  interest  of 
PNC  Bank  or  the  PNC  Entity,  hi  each 
instance,  PNC  Bank  or  the  PNC  Entity 
would  not  have  influence  over  the 
decisions  made  by  the  Other  Lending 
Funds.  Applicants  submit  that  each 
transaction  between  an  Other  Lending 
Fund  and  PNC  Bank  or  a  PNC  Entity 
would  be  the  product  of  arms-length 
bargaining,  because  each  Other  Lending 
Fund  has  its  own  investment  adviser  or 
sub-adviser  that  is  not  controlled  by  or 
under  common  control  with  PNC  Bank 
or  a  PNC  Entity  and  that,  in  economic 
reality,  may  be  a  competitor  of  PNC 
Bank  or  the  PNC  Entity  involved. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
seciuity,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  discussed 
above,  applicants  submit  that  the 
proposed  transactions  meet  the  section 
6(c)  standard. 

Applicants'  Conditions 

Affiliated  Lending  Funds  agree  that 
any  order  of  the  SEC  granting  the 
requested  relief  will  be  subject  to  the 
following  conditions: 

1 .  Except  as  set  forth  in  the 
application,  the  securities  lending 
program  of  each  Affiliated  Lending 
Fimd  will  comply  with  all  present  and 
future  applicable  SEC  staff  positions 
regarding  securities  lending 
arrangements,  i.e.,  with  respect  to  the 
type  and  amount  of  collateral,  voting  of 
loaned  secimties,  limitations  on  the 
percentage  of  portfolio  securities  on 
loan,  prospectus  disclosure,  termination 
of  loans,  receipt  of  dividends  or  other 
distributions,  and  compliance  with 
fundamental  policies.^ 

2.  The  approval  of  an  Affiliated 
Lending  Fund's  board  of  directors. 


•  See.  e.g..  SFE  Trvst  Fund  (pub.  avail.  Feb.  17. 
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including  a  majority  of  directors  who 
are  not  "interested  persons"  under  the 
Act,  shall  be  required  for  the  initial  and 
subsequent  approvals  of  PNC  Bank's 
service  as  lending  agent  for  the 
Affiliated  Lending  Fund  pursuant  to  the 
Program,  for  the  institution  of  all 
procedures  relating  to  the  Program  as  it 
relates  to  the  Affiliated  Lending  Fund, 
and  for  any  periodic  review  of  loan 
transactions  for  which  PNC  Bank  acted 
as  lending  agent  pursuant  to  the 
Program. 

In  addition.  Trust  Applicants  agree 
that  any  order  of  the  SEC  granting  the 
requested  reUef  will  be  subject  to  the 
following  conditions: 

3.  A  majority  of  the  board  of  directors 
of  a  Lending  Fund  (including  a  majority 
of  the  directors  who  are  not  "interested 
persons"  within  the  meaning  of  the  Act 
of  such  Lending  Fund),  will  initially 
and  at  least  annually  thereafter 
determine  that  the  investment  of 
securities  lending  cash  collateral  in 
Shares  of  the  Trust  is  in  the  best 
interests  of  the  shareholders  of  the 
Lending  Fund. 

4.  Investment  in  Shares  of  the  Trust 
by  a  particular  Lending  Fimd  will  be 
consistent  with  such  Lending  Fund's 
investment  objectives  and  pohcies. 

5.  Investment  in  Shares  of  the  Trust 
by  a  particular  Lending  Fund  will  be  in 
accordance  with  the  guideUnes 
regarding  the  investment  of  securities 
lending  cash  collateral  specified  by  the 
Lending  Fund  in  the  Customer 
Agreement.  A  Lending  Fund's  cash 
collateral  will  be  invested  in  a  particular 
Investment  Fund  only  if  that  Investment 
Fimd  invests  in  the  types  of  instruments 
that  the  Lending  Fund  has  authorized 
for  the  investment  of  its  cash  collateral. 

6.  Each  Investment  F\md  that  uses  the 
amortized  cost  method  of  valuation  as 
defined  in  rule  2a-7  under  the  Act  will 
maintain  a  portfolio  that  complies  with 
the  matiuity,  quahty,  and  diversification 
requirements  of  rule  2a-7  (c)(2),  (c)(3), 
(c)(4),  and  (d).  A  Lending  Fund  may 
only  purchase  Shares  of  an  Investment 
Fimd  using  the  amortized  cost  method 
of  valuation  if  the  Adviser  determines 
on  an  ongoing  basis  that  such 
Investment  Fund  is  in  comphance  with 
paragraphs  (c)(2),  (c)(3),  (c)(4),  (c)(6). 
and  (d)  of  rule  2a-7.  The  Adviser  shall 
preserve  for  a  period  not  less  than  six 
years  from  the  date  of  determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  such 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
SEC  and  the  staff. 

7.  The  Trust  will  comply  as  to  each 
Investment  Fund  with  the  requirements 
of  sections  17  (a),  (d),  and  (e)  and  18  of 


the  Act  as  if  the  Trust  were  a  registered 
open-end  investment  company.  With 
resj>ect  to  all  redemption  requests  made 
by  a  Lending  Fimd,  the  Trust  will 
comply  with  section  22(e)  of  the  Act. 
The  Adviser  shall,  subject  to  approval 
by  the  Trustee,  adopt  procedures 
designed  to  ensure  that  the  Trust 
compUes  with  section  17  (a),  (d),  and 
(e),  18,  and  22(e)  of  the  Act.  The  Adviser 
will  also  periodically  review  and 
periodically  update  as  appropriate  such 
procedures  and  will  maintain  books  and 
records  describing  such  procedures,  and 
maintain  the  records  required  by  rules 
31a-l(b)(l),  31a-l(b)(2)(ii),  and  31a- 
1(b)(9)  under  the  Act.  All  books  and 
records  required  to  be  made  pursuant  to 
this  condition  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  any  transaction  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  and  will  be  subject  to 
examination  by  the  SEC  and  the  staff. 

8.  The  net  asset  value  per  share  with 
respect  to  Shares  of  the  Trust  will  be 
determined  separately  for  each 
Investment  Fund  by  dividing  the  value 
of  the  assets  belonging  to  the  Investment 
Fund,  less  the  liabihties  of  that 
Investment  Fund,  by  the  number  of 
Shares  outstanding  with  respect  to  the 
Investment  Fund.  Each  Investment 
Fund  that  uses  the  amortized  cost 
method  of  valuation  as  defined  in  rule 
2a-7  under  the  Act  will  comply  with 
rule  2a-7(c)(6),  except  that  the  Adviser, 
subject  to  the  approval  by  the  Trustee, 
shall  adopt  the  procedures  described  in 
that  provision  and  the  Adviser  shall 
monitor  such  procedures  and  take  such 
other  actions  as  are  required  to  be  or 
may  be  taken  by  a  board  of  directors 
pursuant  to  that  provision. 

9.  The  Shares  of  the  Trust  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
any  asset-based  sales  charge,  or  service 
fee  (as  defined  in  rule  2830(b)(9)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers). 

10.  Each  leaning  Fund  will  purchase 
and  redeem  Shares  of  the  Trust  as  of  the 
same  time  and  at  the  same  price,  and 
will  receive  dividends  and  bear  its 
proportionate  share  of  expenses  on  the 
same  basis,  as  other  shareholders  of  the 
Trust.  A  separate  account  will  be 
established  in  the  shareholder  records  of 
the  Trust  for  the  account  of  each 
appUcable  Lending  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 

[FR  Doc.  97-14617  Filed  6-4-97;  8:45  am] 
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SEC  U  P     E :   i  N  D  EXCHANGE 
CMMSSION 

[Rel.  No.  IC-226d4;  812-10584] 

State  Street  Resf  a    h  Financial  Trust 
et  al.;  Notice  ot  Application 

May  30, 1997. 

AGENCY:  Securities  and  Exchange 
Conunission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Comftany  Act  of  1940  (the  "Act"). 

APPLICANTS:  State  Street  Research 
Financial  Trust  (the  "Trust"),  State 
Street  Research  PortfoUos,  Inc.  (the 
"Company"),  State  Street  Research  fit 
Management  Company  ("SSRM  "),  State 
Street  Research  Investment  Services, 
Inc.  ( "SSRIS"),  and  GFM  hitematiOTial 
Investors  Limited  ("GFM"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  to  exempt 
applicants  from  the  provisions  of 
section  17(a). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  a  reorganization 
between  a  series  of  the  Trust  and  a 
series  of  the  Company. 

FlUNQ  DATES:  The  appUcation  was  filed 
on  March  25. 1997.  Applicants  have 
agreed  to  file  an  amendinent  during  the 
notice  period,  the  substance  of  which  is 
incorporated  herein 

HEARiNQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  19, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Apphcants:  the  Trust,  SSRM,  and 
SSRIS,  One  Financial  Center,  Boston, 
Massachusetts  02111;  the  Company, 
One  Madison  Avenue,  New  York,  New 
Yoik  10010;  and  GFM,  5  Upper  Street 
Martins  Lane,  London  WC2H  9EA, 
England. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572.  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564 
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(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  meuiagement  investment 
company.  The  Trust  consists  of  four 
series,  including  the  State  Street 
Research  Government  Income  Fund  (the 
"Acquiring  Fimd").  The  Company, 
which  was  originally  organized  under 
the  name  MetLife  Portfolios,  Inc.,  is  a 
Maryland  corporation  registered  under 
the  Act  as  an  open-end  management 
investment  company.  The  Company 
consists  of  two  series,  including  the 
State  Street  Research  International 
Fixed  Income  Fund  (the  "Acquired 
Fund"). 

2.  SSRM  serves  as  the  Acquiring 
Fund's  and,  as  of  March  1, 1997,  die 
Acquired  Fimd's  investment  adviser. 
SSRIS  serves  as  the  distributor  of  the 
Acquired  Fund  and  served  as 
investment  adviser  to  the  Acquired 
Fund  until  March  1, 1997.  GFM  serves 
as  the  subadviser  for  the  Acquired 
Fund.  SSRM,  SSRIS,  and  GFM  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940 
and  are  indirect  wholly-owned 
subsidiaries  of  MetropoUtan  Life 
Insurance  Company  ("MetLife").  As  of 
December  31,  1996,  MetLife  and  its 
affiliates  held  a  record  72%  of  the 
outstanding  shares  of  the  Acquired 
Fund.  In  some  cases,  any  of  MetLife  and 
its  affiliates  may  hold  or  shaiB  voting 
discretion,  investment  discretion,  or 
both  with  respect  to  these  shares. 

3.  The  Acquiring  and  Acquired  Funds 
both  offer  four  classes  of  shares.  The 
classes  of  shares  of  the  Acquiring  Fund 
have  identical  arrangements  with 
respect  to  the  imposition  of  initial  and 
contingent  deferred  sales  charges  and 
distribution  and  service  fees  as  the 
comparable  classes  of  shares  of  each  of 
the  Acquired  Funds. 

4.  The  investment  objective  of  the 
Acquired  Fund  is  to  seek  a  high  level  of 
return  by  investing  primarily  in  high 
quality  debt  seciuities  of  non-U.S. 
issuers.  The  investment  objective  of  the 
Acquired  Fund  is  not  fundamental  and 
may  be  changed  by  the  board  of 
directors  of  the  Company  without  a 
shareholder  vote.  The  investment 
objective  of  the  Acquiring  Fund  is  to 
seek  high  current  income  and  under 
normal  circumstances  the  Acquiring 
Fund  will  invest  at  least  65%  of  the 


value  of  its  total  assets  in  securities  that 
are  issued  or  guaranteed  by  the  U.S. 
Government,  U.S.  Government  agencies 
or  instrumentalities,  or  certain  mixed- 
owmership  Government  corporations. 
The  investment  objective  of  the 
Acquiring  Fund  is  fundamental  and 
may  not  be  changed  without  a 
shareholder  vote. 

5.  The  Trust,  on  behalf  of  the 
Acquiring  Fund,  and  the  Company,  on 
behalf  of  the  Acquired  Fimd,  will  enter 
into  an  agreement  and  plan  of 
reorganization,  which  was  approved  by 
the  board  of  directors  of  the  Company 
on  February  4, 1997  and  by  the  boiird 
of  trustees  of  the  Trust  on  November  6. 
1996.  The  boards  of  the  Acquiring  and 
Aquired  Funds,  including  the  members 
who  are  not  "interested  persons"  as 
defined  by  the  Act,  found  that  the 
reorganization  would  be  in  the  best 
interest  of  the  Acquiring  and  Acquired 
Funds  and  their  shareholders, 
respectively,  and  that  the  interests  of  the 
existing  shareholders  of  the  respective 
Funds  will  not  be  diluted  as  a 
consequence  thereof.  Each  board 
considered  a  number  of  factors, 
including  the  efficiencies  resulting  from 
combining  the  operations  of  a  small 
fund  with  a  large  fund; '  the 
performance  of  the  Acquired  Fund;  the 
size,  stability,  and  strength  of  the 
Acquiring  Fund;  and  that  each  Fund 
uses  the  same  distribution  and  multiple 
class  structure  and  sales  load  structure. 
In  addition,  in  reaching  its 
determination  that  the  reorganization 
was  in  the  best  interest  of  the  Funds' 
shareholders,  the  boards  also  considered 
the  differences  in  the  investment 
objectives  of  each  Fimd  and  concluded 
that  greater  portfolio  diversification 
could  result  from  a  larger  asset  base. 
Applicants  expect  that  greater 
diversification  from  a  portfolio  of 
securities  of  both  U.S.  and  non-U.S. 
issuers  would  be  beneficial  to  Acquired 
Fund  shareholders  because  it  may 
reduce  the  risk  associated  with  a 
portfolio  of  securities  issued  only  by 
non-U.S.  issuers. 

6.  Upon  consummation  of  the 
proposed  reorganization  (the  "Closing"), 
the  Acquiring  Fund  will  acquire  all  of 
the  assets  of  the  Acquired  Fund  (subject 
to  the  assumption  by  the  Acquiring 
Fund  of  all  liabilities  of  the  Acquired 
Fund  which  are  reflected  on  an 
unaudited  statement  of  assets  and 
liabilities  on  the  Valuation  Date  (as 
defined  below))  in  exchange  for  Class  A, 
B,  C,  and  D  shares  of  the  Acquiring 
Fund.  The  number  of  Class  A,  B,  C,  and 


'  As  of  October  31, 1996.  the  Acquired  and 
Acquiring  Funds  had  net  assets  of  approximately 
S33  million  and  S702  million,  respectively. 


D  shares  to  be  issued  to  the  Acquired 
Fund  will  be  determined  by  dividing  (a) 
the  aggregated  net  assets  in  each  class  of 
shares  of  the  Acquired  Fund  by  (b)  the 
net  asset  value  per  Class  A,  B,  C,  and  D 
share,  respectively,  of  the  Acquiring 
Fimd,  each  computed  as  the  close  of 
business  on  the  business  day  next 
preceding  the  Closing  (the  "Valuation 
Date").  The  Acquired  Fund  will 
liquidate  and  distribute  shares  of  the 
Acquiring  Fund  to  its  shareholders  at  or 
as  soon  as  practicable  after  the  Closing. 
Holders  of  the  Acquiring  Fund  shares 
acquired  as  a  result  of  the  reorganization 
will  continue  to  be  subject  to  a 
contingent  deferred  sales  charge  upon 
subsequent  redemption  to  the  same 
extent  as  if  they  had  continued  to  hold 
shares  of  the  Acquired  Fund.  The  class 
of  Acquiring  Fund  shares  distributed  to 
each  shareholder  of  the  Acquired  Fund 
upon  the  Uquidation  of  the  Acquired 
Fund  will  correspond  to  the  class  of 
shares  of  the  Acquired  Fund  held  by 
such  shareholder  immediately  prior  to 
the  reorganization. 

7.  At  or  prior  to  the  Closing,  the 
Acquired  Fund  shall  declare  a  dividend 
or  dividends  which  shall  have  the  effect 
of  distributing  to  the  shareholders  of  the 
Acquired  Fund  all  of  the  Fund's 
investment  company  taxable  income  for 
all  taxable  years  ending  on  or  prior  to 
the  Closing  (computed  without  regard  to 
any  deduction  for  dividends  paid)  and 
all  of  its  net  capital  gain  realized  (after 
reduction  for  any  capital  loss  carry- 
forward) in  all  taxable  years  ending  on 
or  prior  to  the  Closing. 

8.  The  proposed  reorganization  is 
subject  to  approval  by  an  affirmative 
vote  of  the  holders  of  a  majority  of  the 
outstanding  shares  entitled  to  vote  of 
the  Acquired  Fund.  Approval  will  be 
solicited  pursuant  to  a  prospectus/proxy 
statement,  which  was  sent  to 
shareholders  of  the  Acquired  Fund  on 
March  17,  1997.  Each  prospectus/proxy 
statement  includes  pertinent  financial 
information  and  projected  expense 
ratios  of  the  combined  funds.  A 
shareholder  meeting  is  scheduled  to  be 
held  on  May  30, 1997. 

9.  The  Acquiring  and  Acquired  Funds 
each  will  bear  half  of  the  costs  of 
entering  into  and  carrying  out  the 
provisions  of  the  plan  of  reorganization, 
whether  or  not  the  reorganization  is 
consummated.  In  determining  this 
allocation,  the  boards  of  both  Funds 
determined  that,  in  the  absence  of  any 
special  advantage  of  one  Fund  relative 
to  the  other,  an  equal  split  of  expenses 
was  appropriate,  and  that  any  potential 
benefits  to  SSRM,  SSRIS,  GFM  or  any  of 
their  affiliates  as  a  result  of  the 
reorganization  were  outweighed  by  the 
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potential  benefits  to  each  Fund  and  its 
shareholders. 

10.  The  consununation  of  each 
teorganization  is  subject  to  certain 
conditions,  including  that  the  parties 
shall  have  received  from  the  SEC  the 
order  requested  in  the  appUcation.  and 
the  receipt  of  an  opinion  of  tax  counsel 
to  the  effect  that  upon  consununation  of 
each  reorganization  and  the  transfer  of 
substantially  all  the  assets  of  each 
Acquired  Fund,  no  gain  or  loss  will  be 
recognized  by  the  Acquired  or 
Acquiring  Funds  or  their  shareholders 
as  a  result  of  the  reorganization. 
Applicants  vrill  not  amend,  waive,  or 
supplement  any  term  of  the  plan  of 
reorganization  without  the  prior 
approval  of  the  SEC  if  such  amendment, 
waiver,  or  supplement  would  materially 
alter  the  plan  from  the  description  of  the 
plan  in  the  appUcation. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides, 
in  pertinent  pait,  that  it  is  unlawful  for 
any  affiUated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  an  affiliated  person, 
acting  as  principal,  knowingly  to  sell  or 
purchase  securities  to  or  from  such 
registered  company. 

2.  Section  2(a)(3j  of  the  Act  defines 
the  term  "affiUated  person"  of  another 
person  to  include,  in  pertinent  part,  (a) 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  (b)  any  person  5%  or  more 
of  whose  outstanding  voting  securities 
are  directly  or  indirectly  owned, 
controUed,  or  held  with  power  to  vote 
by  such  other  person,  (c)  any  person 
directly  or  indirectly  controUiig, 
controUed  by,  or  under  conunon  control 
with  such  other  person,  and,  (d)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations  or  purchases  or 
sales  of  substantially  all  of  the  assess  of 
registered  investment  companies  that 
are  affiUated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain 
condiUons  set  forth  in  the  rule  are 
satisfied.  Applicants  state  they  may  not 
be  able  to  rely  on  rule  17a-6  because 
Metlife  and  its  affiUates  hold  or  share 
direct  or  indirect  ownership  of  more 
than  5%  of  the  outstanding  shares  of  the 
Acquired  Fxmd,  that  the  adviser  of  the 
Acquiring  Fimd  is  a  wholly-owned 
subsidiary  of  MetLife  which,  therefore, 
could  be  deemed  to  control  the 
Acquiring  Fund,  and  that  the  Acquiring 


Fund,  therefore,  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  the  Acquired  Fund,  and  vice  versa, 
for  reasons  not  based  solely  on  their 
common  adviser. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  piohibitions  of  section  17(a)  if 
evidence  estabUshes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
concerned  and  with  the  general 
pvuposes  of  the  Act. 

5.  AppUcants  submit  that  the  terms  of 
the  proposed  reorganization  satisfy  the 
standards  set  forth  in  section  17(b). 
Applicants  note  that  the  exchange  of  the 
Acquired  Fund's  assets  and  UabiUties 
for  shares  of  the  Acquiring  Fxmd  wiU  be 
based  on  each  Fund's  relative  net  asset 
value,  and  that  the  proposed 
reorgamzation  is  expected  to  be  effected 
on  a  tax-free  basis,  so  that  neither  the 
Acquiring  Fimd,  the  Acquired  Fund, 
nor  the  shareholders  of  the  Acquired 
Fund  will  recognize  taxable  gains  or 
losses  as  a  result  of  the  proposed 
reorganization. 

6.  AppUcants  submit  that  the  terms  of 
the  proposed  reorganization  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
reorganization  is  consistent  with  the 
poUcies  of  the  Acquiring  and  Acquired 
Fimds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margret  H.  McFarland. 
Depu  ty  Secretary. 
[PR  Doc.  97-14692  Filed  6-4-97;  8:45  am] 
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L  Introduction 

On  January  31, 1997,  the  Intermarket 
Trading  System  ("ITS")  submitted  to  the 
Securities  and  Exchange  Commission 


("Commission")  an  amendment  to  the 
Restated  ITS  Plan  ("Plan")  pursuant  to 
Section  11 A  of  the  Securities  Exchange 
Act  of  1934  ("Act")  *  and  Rule  llAa3- 
2  therexmder  *  to  amend  the  Pre- 
Opening  AppUcation,  to  delete  text  no 
longer  applicable,  and  to  make  technical 
amendments.^  The  proposed  plan 
amendment  was  pubU^ed  for  comment 
in  Securities  Exchange  Act  Release  No. 
38520  (April  17,  1997),  62  FR  19846 
(April  23, 1997).  No  comments  were 
received  on  the  proposal.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

Participants  to  tne  Plan  include  the 
American  Stock  Exchange,  Inc. 
("Amex"),  the  Boston  Stock  Exchange. 
Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange,  Uic.  ("CBOE"),  the  Chicago 
Stock  Exchange,  \nc.  ("CHX"),  the 
Cincinnati  Stock  Exchange,  Inc. 
("CSE"),  the  National  Association  of 
Securities  Dealers,  Lac.  ("NASD"),  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  Pacific  Stock  Exchange, 
Inc.  ("PSE"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"). 

n.  Description 

The  purpose  of  the  proposed  changes 
to  the  Plan  is  amend  the  Pre-Opening 
AppUcation,  to  delete  text  relating  to  the 
NASD  Pilot  Phase  and  the  ITS/ 
Computer  Assisted  Execution  System 
("CAES")  Linkage,  and  the  National 
Security  Trading  System  (NSTS")/ITS 
Automated  Linkage,  which  by  their 
terms  are  no  longer  appUcable.  and  to 
make  technical  amendments.  The 
current  Pre-Opening  AppUcation 
sections  of  the  Plan  trigger  the  use  of  the 
Pre-Opening  Application  whenever  an 
"indication  of  interest"  (i.e.,  an  opening 
price  range)  is  sent  to  the  ConsoUdated 
Tape  Association  ("CTA")  Plan 
Processor  prior  to  the  opening  of  trading 
in  the  relevant  security  or  prior  to 
reopening  of  trading  in  the  relevant 
security  foUowing  the  declaration  of  a 
trading  halt  for  certain  defined  reasons, 
even  if  the  anticipated  opening  or  re- 
opening price  is  not  greater  than  the 
"appUcable  price  change."  The  current 
Pre-Opening  AppUcation  sections 
provide  that  the  Pre-Opening 
AppUcation  appUes  when  an  indication 


>  15  U.aC  78k-l. 

>17CF1l240.nAa3-2. 

'  The  ITS,  a  cnmtnunicatioiu  and  ani»  routing 
network  linking  eight  national  sacuritias  exchangM 
and  the  electronic  over-the-counter  ("OTC")  markal 
operated  by  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  is  a  National  Market 
System  ("NMS")  plan  approved  by  the  Commission 
pursuant  to  Section  llA  of  the  Act  and  Rule 
llAa3-2  thereunder.  The  ITS  was  designed  to 
bdlitate  intennarket  trading  in  exchange-listed 
equity  securities  based  on  current  quotation 
information  emanating  from  the  linked  markets. 
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of  interest  is  disseminated  following 
five  de&ned  trading  halt  situations: 
reopenings  following  order  imbalance, 
order  influx,  equipment  changeover, 
news  pending  and  news  dissemination. 
and  for  a  delay  opening. 

Under  the  proposed  amendment,  the 
Pre-Opening  Application  would  not  also 
be  triggered  when  indications  of  interest 
are  disseminated  in  situations  other 
than  those  five  defined  trading  halts, 
including  the  resumption  of  trading 
following  the  activation  of  market-wide 
circuit  breakers.  In  particular,  the 
proposed  amendment  deletes  the 
definition  of  "Trading  Halt,"  which  is 
limited  to  the  five  defined  trading  halt 
situations  mentioned  above,'*  and 
replaces  all  references  to  "Trading  Halt" 
with  "halt  or  suspension  in  trading."  As 
a  result,  one  standard  procedure  would 
then  govern  all  trading  halt  situations 
and  would  include  suspensions  of 
trading  pursuant  to  circuit  breakers. 

The  proposed  Plan  amendment 
replaces  "NASD  Market  Services,  Inc." 
with  "The  Nasdaq  Stock  Market,  Inc.," 
and  "MSI"  with  "Nasdaq,"  to  reflect  the 
reorganization  of  the  NASD.  The 
amendment  also  deletes  references  to 
and  language  regarding  the  operation  of 
the  rrS/CAES  linkage  during  the  NASD 
Pilot  Phase:  restrictions  of  the 
participation  of  the  ITS/CAES  market 
makers  in  the  ITS  during  the  Pilot 
Phase,  including  the  nimiber  of  ITS/ 
CAES  securities  the  market  makers  can 
trade  through  the  ITS  during  the  Pilot; 
and  descriptions  of  the  NASD  Pilot 
Phase,  including  entire  Section  10(d). 

The  amendment  to  the  Plan  deletes 
reference  to  the  limitations  on  ITS/ 
CAES  third  market  commitments  to  sell 
short  until  the  CAES  is  modified  to 
permit  compliance  with  SEC  Rule  10a- 
1  (the  short  sale  rule).  In  connection 
with  this  limitation,  the  proposed 
amendment  to  the  Plan  deletes  the  body 
of  Section  8(f)(vi)  of  the  Plan,  which 
states  that  the  NASD  is  to  enhance 
CAES  prior  to  the  Pilot  Phase  to  permit 
execution  of  commitments  to  sell  short 
routed  through  the  CAES  Switch  in 
compliance  with  SEC  Rule  lOa-1,  and 
also  deletes  mention  in  Section  8(b)  of 
the  Plan  of  this  short  sale  limitation.  In 
addition,  the  amendment  deletes  the 
limitation  on  commitments  to  trade  in 
ITS  in  Section  8(a)(iii)  of  the  Plan, 
which  states  that  the  conunitments  can 
only  originate  from  an  ITS/CAES  third 
market  maker  during  the  two  year  Pilot 
Phase,  and  then  the  NASD  has  to 
determine  how  they  will  be  handled, 
pursuant  to  Section  10(d)  of  the  Plan. 


The  proposed  Plan  amendment 
deletes  references  and  language 
pertaining  to  first  and  second 
anniversaries  of  the  NSTS/ITS 
Automated  Linkage  ("CSE  Linkage") 
Commencement  Date  (which  was  April 
1, 1986),  and  the  restrictions  that 
applied  to  the  CSE  Linkage  during  that 
period  between  the  commencement  date 
and  the  first  or  second  anniversary.  The 
amendment  deletes  Sections  10(e)(ii) 
(A)  and  (B)  of  the  Plan,  which  discuss 
the  capacity  relief  and  terminal  interface 
costs  of  the  CSE  Linkage;  language 
relating  to  only  Designated  E)ealers 
being  able  to  trade  System  securities; 
deletes  language  in  Section  8(a)(ii)  of 
the  Plan  that  says  for  the  two  years 
following  the  CSE  Linkage 
Commencement  Date,  NSTS  Users  can 
only  use  the  ITS  as  to  System  securities 
assigned  to  a  Designated  £)ealer(s), 
except  they  can  use  ITS  with  regard  to 
other  System  securities  that  are  traded 
on  the  CSE  for  the  purpose  of  complying 
with  the  CSE  trade  through  and  block 
trade  policies  adopted  by  Sections  8(d) 
(ii)  and  (iii)  of  the  Plan. 

The  proposed  amendment  deletes  the 
body  of  Section  7(d)  of  the  Plan,  which 
states  that  the  1990  revised  Pre-Opening 
Application  would  commence  on  a  date 
that  the  operating  committee  specified, 
but  no  later  than  the  60th  day  following 
Commission  approval  of  the  1990 
revision  of  the  Pre-Opening 
Application.  The  commencement  date 
was  August  5,  1991. 

The  proposed  amendment  deletes 
language  regarding  the  limitations  on 
how  to  calculate  the  NSTS/ITS 
Outgoing  Agency  Interest,  Originating 
Agency  Interest,  and  Incoming  E)ealer 
Executions  (Incremental  Constant) 
before  the  "contributing  dealer 
adjustment  date,"  which  is  the  later  of 
one  year  from  the  anniversary  of  the 
CSE  Linkage  commencement  date  or 
from  a  determination  that  "Approved 
Dealer"  no  longer  excludes  Contributing 
Dealers  as  anticipated  by  Section 
2(1A).*  The  proposed  amendment  also 
changes  the  "second  anniversary  of  the 
NSTS/ITS  Automated  Linkage 
Commencement  Date"  to  "April  1, 
1986,"  in  sections  8(e)(iv)(A)(6)  and 
8(e)(iv)(B)  of  the  Plan.  The  proposed 
amendment  also  makes  several 
technical  changes  to  the  Plan. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  amendments  to  the  Plan  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


thereimder  applicable  to  a  national 
market  system  plan,  and,  in  particular, 
with  the  requirements  of  Section  11  A." 
In  particular,  the  Conunission  believes 
the  proposal  is  consistent  with  the 
Sections  llA(a)(l)  (C)(ii)  and  (D)' 
requirements  with  provide  for  fair 
competition  among  the  ITS  Participants 
and  their  members,  and  the  linking  of 
all  markets  for  qualified  securities 
through  communications  and  data 
processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  such 
orders.  The  Commission  also  finds  that 
the  amendment  is  consistent  with  Rule 
llAa3-2(c)(2) «  which  reqixires  the 
Conunission  to  determine  that  the 
amendment  is  necessary  and 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to,  and  perfect 
the  mechanisms  of,  a  national  market 
system  or  otherwise  in  furtherance  of 
thepurposes  of  the  Act. 

The  Commission  believes  that  the 
proposed  amendments  to  the  Pre- 
Opening  Application  portions  of  the 
Plan  are  consistent  with  the  act  because 
they  will  facilitate  transactions  in 
securities  while  continuing  to  further 
investor  protection  and  the  public 
interest,  by  enhancing  the  linkage 
among  all  ITS  Participant  Markets  and 
promoting  coordinated  openings  and 
reopenings  in  ITS  securities.  The 
proposed  Plan  amendment  achieves 
these  goals  by  amending  the  Pre- 
Opening  Application  so  that  one 
standard  procedure  governs  all  trading 
halt  situations,  including  circuit  breaker 
halts.9 

The  Commission  believes  that  the 
changes  to  the  Plan  relating  to 
references  to  and  language  regarding  the 
operation  of  the  ITS/CAES  linkage 
during  the  NASD  Pilot  Phase,  references 
to  and  language  pertaining  to  the 
restrictions  that  applied  to  the  CSE 
Linkage  during  the  period  between  the 
commencement  date  and  the  first  or  . 
second  aimiversary  of  that 
commencement  date,  and  to  the 
commencement  of  the  1990  revisions  to 
the  Pre-Opening  Application,  are 
reasonable  and  consistent  with  the  Act 


*  Mention  of  the  five  deflAed  tains  is  also  deleted 
from  Section  7(a)  of  the  Plan. 


'This  language  is  found  in  Section  8(eJ(iv)  of  the 
Plan,  titled  "Operational  Paxameters  for  NSTS/ITS 
Automated  Linkage." 


•15U.S.C.  78k-l. 

'  15  U.S.C.  78k-l(a)(l)  (C)(ii)  and  (D). 

•  17  CFR  240,11  Aa3-2(c)(2). 

'The  Commission  published  for  notice  and 
comment  the  proposed  rule  changes  by  the  nine 
Plan  Participants  to  amend  their  respective  Pre- 
Opening  Application  rules,  and  the  Commission  is 
approving  those  proposed  rule  changes  the  same 
day  as  this  Plan  approval  order. 
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in  that  they  are  no  longer  apphcable  by 
their  tenns  because  the  time  periods 
have  expired. 

The  Commission  also  notes  that  the 
proposal  provides  additional,  technical 
amendments  to  the  Plan  consistent  with 
the  rrS's  purpose  of  facilitating 
intermeirket  trading  in  exchange-listed 
equity  securities. 

IV.  Conf  iusion 

It  Is  i  nerejore  Ordered,  pursuant  to 
Section  llA{a)(3)(B)  of  the  Act, ^o  that 
the  amendment  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirsuant  to  delegated 
authority." 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc  97-14689  Filed  6-4-97;  8:45  am] 


SECURfTIFS  AND  FYCHANGE 
COMMISSiOi 

Ager.cy  Meetrnqs.  Sunsnme  Act 
Meetng 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  Jime  9,  1997. 

An  open  meeting  will  be  held  on 
Monday,  June  9,  1997,  at  10:00  a.m.,  in 
Room  6059.  A  closed  meeting  will  be 
held  on  Wednesday.  June  11, 1997,  at 
10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday,  June  9, 
1997  at  10:00  a.m.,  in  Room  6059,  will 
be: 

(1)  The  Commission  will  hear  oral 
argument  on  appeal  by  Sharon  M. 
Graham  and  Stephen  C.  Voss  from  an 


administrative  law  judge's  initial 
decision. 

(2)  The  Comjnission  will  hear  oral 
argument  on  appeal  by  Adrian  C.  Havill 
from  an  administrative  law  judge's 
initial  decision. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday,  June 
11, 1997  at  10:00  a.m.,  will  be: 

Instituttion  and  settlement  of  injxmctive 

actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 
Formal  order  of  investigation. 
Post  oral  argiunent  discussion. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  )ime  2, 1997. 
JoiMtfaan  G.  Katz. 

Secretory. 

[FR  Doc.  97-14841  Filed  6-»-97;  1:40  pmj 

ttuMO  CODE  aoie-oi-M 


SECUnmES  AWD  rY.ru ihiCE 
COMMlSSiCN 

[R«teas«  14-^8698   ''im  No.  600-23] 

Government  Secunties  'Clearing 
Coi>or3tfon.  .Notice  c  ^Uing  and  Order 
A0proving  a  Request  ?or  Ertenslon  Of 
Te-'^porBry  Registrator,  as  d  Clewing 
A  .w"i',:y 

May  30.  1997. 

Notice  is  hereby  given  that  on  May  8, 
1997,  the  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  Exchange 
Commission  ("Commission")  an 
application  pursuant  to  Section  19(a)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  requesting  that  the 
Commission  grant  GSCC  full  registration 
as  a  clearing  agency  or  in  the  alternative 
extend  GSCC's  temporary  registration  as 
a  clearing  agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 
permanent  registration.*  The 
Commission  is  pubUshing  this  notice 
and  order  to  solicit  comments  form 
interested  persons  and  to  extend  GSCC's 
temporary  registration  as  a  clearing 
agency  until  February  28,  1998. 


On  May  24,  1988,  pursuant  to 
Sections  17A(b)  and  19(a)  of  the  Act* 
and  Rule  17Ab2-l  promulgated 
thereunder,*  the  Commission  granted 
GSCC  registration  as  a  clearing  agency 
on  a  temporary  basis  for  a  period  of 
three  years.*  The  Commission 
subsequently  has  extended  GSCC's 
registration  through  May  31, 1997.6 

GSCC  provides  clearance  and 
settlement  services  for  its  members' 
transactions  in  government  securities. 
GSCC  offers  its  members  services  for 
next-day  settling  trades,  forward  settling 
trades,  auction  takedown  activity, 
repurchase  transactions,  the  multilateral 
netting  of  trades,  the  novation  of  netted 
trades,  and  daily  marking-to-the-market. 
In  connection  with  GSCC's  clearance 
and  settlement  services,  GSCC  provides 
a  centralized  loss  allocation  procedure 
and  maintains  margin  to  of^t  netting 
and  settlement  risks. 

At  the  time  of  GSCC's  initial 
temporary  registration,  the  Commission 
granted  GSCC  an  exemption  from 
compliance  vfith  the  fair  representation 
requirements  in  Section  17A(b)(3)(C)  of 
the  Act.^  GSCC's  current  selection 
process  for  its  board  of  directors  permits 
any  GSCC  member  to  nominate 
candidates  for  election  to  the  board  and 
to  vote  for  candidates  so  nominated. 

However,  the  shareholder  agreement 
requires  the  six  directors  be  dealer 
participants,  three  directors  be  broker 
participants,  and  three  directors  be 
clearing  agent  bank  participants.^ 

As  part  of  GSCC's  request  for  full 
clearing  agency  registration,  GSCC  states 
that  it  is  finahzing  a  nimiber  of  changes 
to  its  Shareholders  Agreement  and 


>oi5  U.S.C.  78k-l(aH3)(B). 
>>  17  CFR  20O.3O-3(aM29). 


'  15  U.S.C  78s(a). 

'  Lener  from  Sol  Ricca,  PrMident  and  Chief 
OperaUng  Officer.  GSCC  (April  11.  1997) 
("Ragistntion  Letter"). 


>  15  U.S.C  78q-l(b)  and  78«(a). 
*17CFR240.17Ab2-l. 

*  Securities  Exchange  Act  Releaaa  No.  25740  (May 
24.  1988).  S3  FR  19639. 

*  Securities  Exchange  Act  Release  Nos.  29067 
(April  11,  1991).  56  FR  15652:  32385  (June  3,  1993). 
58  FR  32405:  35787  (May  31,  1995).  60  FR  30324: 
36508  (November  27,  1995).  60  FR  61719:  and 
37963  (November  25. 1996).  61  FR  64183. 

'  15  U.S.C  78q-l(bX3XC).  GSCC  had  also 
received  a  temporary  exemption  from  the 
membership  requirements  contained  in  Sections 
17A(b)(3)(B)  and  17A(b)(4KB)  (15  U.S.C  78<}- 
1(b)(3)(B)  and  78q-l(bH4)(B)).  Subaaquently.  the 
Commission  determined  that  GSCC  is  in 
compliance  with  such  requirements.  Securities 
Exchange  Act  Release  No.  36508  (November  27, 
1995).  60  FR  61719. 

*  In  its  order  granting  GSCC  its  initiei  temporary 
approval,  the  Commission  stated  that  while  the 
composition  of  GSCC's  board  of  directors 
reasonably  reflected  GSCC's  anticipated  initial 
membership,  the  Commission  believed  that  it 
would  be  appropriate  to  defer  to  a  later  date  its 
determination  of  whether  GSCC's  process  for 
selecting  its  board  of  directors  assures  participants 
fair  representation.  This  decision  was  based  on  the 
bet  tliat  GSCC  planned  on  expanding  its  services 
during  the  temporary  registration  period  and  on  the 
uiMxrtainty  with  regards  to  GSCC's  future 
participant  base. 
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Bylaws  as  a  result  of  GSCC 
management's  review  of  its  nomination 
and  election  process.*  GSCC  states  that 
these  changes  are  designed  to  make  its 
nomination  and  election  process  more 
efficient  and  flexible  while  enhancing 
the  degree  of  fair  representation 
provided.  GSCC  anticipates  distributing 
these  changes  to  its  shareholders  for 
their  approval  and  making  the  requisite 
rule  filings  with  the  Commission  later 
this  year.  Therefore,  the  Conunission 
will  defer  its  decision  on  whether  GSCC 
meets  the  fair  representation 
requirement  of  Section  1 7 A  and  should 
be  granted  permanent  registration  until 
GSCC  submits  its  new  selection 
procedures  and  the  Conunission  has  had 
an  opportunity  to  evaluate  them. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act.^°  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  amended  application  for 
registration  and  all  written  comments 
will  be  available  for  inspection  at  the 
Commission's  Pubhc  Reference  Room. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  All  submissions  should  refer  to 
File  No.  600-23  and  should  be 
submitted  by  Jime  26. 1997. 

/( is  Therefore  Ordered  that  GSCC's 
registration  as  a  clearing  agency  (File 
No.  600-23)  be  and  hereby  is 
temporarily  approved  through  February 
28,  1998. 

For  the  Commission,  by  the  Division  of 
Market  RegulaUon,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarUnd, 
Depu  ty  Secretary. 

[FR  Doc  97-14691  Filed  6-4-97;  8:45  am] 
BMXMQ  OOM  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38700;  File  Nos.  SR- 
AMEX-97-07,  SR-BSE-86-11,  SR-CBOE- 
97-12,  SR-CHX-96-34,  SR-CSE-97-03, 
SR-NASD-97-09,  SR-NYSE-87-03,  and 
SR-PSE-«7-05] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Changes  by  the  American  Stock 
Exchange,  Inc.,  Boston  Stock 
Exchange,  Inc.,  Chicago  Board 
Options  Exchange,  Inc.,  Chicago  Stock 
Exchange,  inc.,  Cincinnati  Stock 
Exchange,  inc..  National  Association  of 
Securities  Dealers,  Inc.,  New  York 
Stock  Exchange,  inc.,  and  the  Pacific 
Stock  Exchange,  inc.,  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  to 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
to  Amend  Each  Participant's  Rules 
Concerning  the  Pre-Opening 
Application  of  the  Intermarket  Trading 
System 

May  30. 1997. 
I.  Introduction 

On  December  10,  1996,  December  19, 

1996,  January  29, 1997,  January  31, 

1997,  February  10. 1997,  February  11, 
1997.  and  February  26,  1997, 
respectively,  the  Boston  Stock  Exchange 
Incorporated  ("BSE"),  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"),  the 
Cincinnati  Stock  Exchange, 
Incorporated  ("CSE"),  the  New  York 
Stock  Exchange,  Incorporated 
("NYSE"),  the  Americal  Stock 
Exchange,  Incorporated  ("AMEX"),  the 
Pacific  Stock  Exchange.  Incorporated 
("PSE"),  the  National  Association  of 
Seciuities  Dealers,  Incorporated 
("NASD"),  and  the  Chicago  Board 
Options  Exchange.  Incorporated 
("CBOE")  (each  individually  referred  to 
herein  as  a  "Participant"  and  two  or 
more  collectively  referred  to  as 
"Participants")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  proposed  rule  changes  to 
enhance  the  operation  of  their 
respective  Pre-Opening  Applications  ^ 


*  Regittrttioo  Letter,  supra  note  2. 

">15U.S.C78s<«)(l). 

>>  17  CFR  200.3O-3(«)(16). 


'  15  U.S.C  78«(b)(l). 
»17CFR240.19b-4. 

'The  Participents  filed  substantially  similar 
proposed  rule  changes  to  amend  their  respective 
Intennarket  Trading  System  ("ITS")  Rules  regarding 
the  ITS  Pre-Opening  Application.  The  Commission 
notes  that  some  of  the  proposed  rule  changes  by  the 
ITS  Participants  contain  additional  technical 
changes.  In  addition,  the  NASD  is  proposing  to 
incorporate  language  into  NASD  Rule  5240  from  the 
model  Pre-Opening  Application  Rule  contained  as 


by  effectively  including  circuit  breakers 
as  a  trading  halt  situation  that  will 
trigger  the  Pre-Opening  Application.* 
The  proposed  rule  changes,  together 
with  the  substance  of  the  proposal,  were 
published  for  comment  in  Secvuities 
Exchange  Act  Release  No.  38285 
(February  13,  1997)  62  FR  8065 
(February  21,  1997).  CBOE's  proposed 
rule  change  was  separately  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  38393  (March  12, 1997)  62 
FR  13201  (March  19,  1997).*  No 
comment  letters  were  received  in 
response  to  the  proposals.  The  NASD 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  February 
14,  1997.» 

II.  Background  and  Description 

The  purpose  of  the  proposed  rule 
changes  is  to  enhance  the  operation  of 
each  Participant's  Pre-Opening 
Application  by  effectively  including 
circuit  breakers  as  a  trading  halt 
situation  that  will  trigger  the  Pre- 
Opening  Application.  The  Participants' 
hitermarket  Trading  System  ("ITS")  Pre- 
Opening  Application  rules  contain  basic 
definitions  pertaining  to  ITS,  prescribe 
the  types  of  transactions  that  may  be 


Exhibit  A  to  the  ITS  Plan  that  was  previously 
inadvertently  omitted.  The  PSE  and  CHX  are 
proposing  amendments  to  their  respective  Pre- 
Opening  Application  rules  to  add  a  footnote  from 
the  model  Pre-Opening  Application  Rule  regarding 
the  definition  of  when  a  market  in  a  security  is 
considered  opened  or  re-opened,  for  purposes  of 
pre-opening  responses.  The  language  of  each 
proposed  rule  change  is  on  file  at  the  Commission 
and  at  the  principal  offices  of  the  various 
Participants.  The  file  numbers  for  the  rule  filings 
are  as  follows:  SR-AMEX-97-07;  SR-BSE-96-1 1 ; 
SR-CBOE-97-12,  SR-CHX-flft-34;  SR-CSE-97-<)3, 
SR-NASD-97-09;  SR-NYSE-97-03;  and  SR-PSB- 
97-05. 

'The  respective  Pre-Opening  Application  Rules 
that  the  Participants  are  proposing  to  amend  are: 
AMEX.  Rule  232:  BSE.  Chapter  XXXI;  CBOE.  Rule 
30.72;  CHX,  Article  XX.  Rule  39,  CSE,  Chapter  14. 
rules  14.1  and  14.3;  NASD,  Rules  S210,  5240  and 
5250;  NYSE,  Rule  15;  and  PSE.  Rule  5.20. 

'The  Philadelphia  Stock  Exchange's  ("PHLX") 
proposed  Pre-Opening  Application  rule  filing  (SR- 
PHLX-97-13)  was  published  for  comment 
separately,  and  is  being  approved  in  a  separate 
order  issued  on  the  same  day  as  this  order.  See 
Securities  Exchange  Act  Release  Nos.  38507  (April 
14.  1997),  62  FR  19383  (April  21,  1997)  (notice)  and 
38701  (May  30.  1997)  (approval  order). 

*  Amendment  No.  1  adds  language  to  NASD's 
Rule  5250(c).  Pre-Opening  Notification  from  Other 
Markets,  that  conforms  the  rule  with  corresponding 
Pre-Opening  Application  rules  of  other  ITS 
Participant  markets  and  with  the  ITS  Plan.  The  last 
sentence  of  revised  Rule  5250(c)  states  that  "|n]o 
rrS/CAES  Market  Maker  that  has  opened  for  trading 
or.  with  respect  to  a  halt  or  suspension  in  trading 
initiated  by  another  Participant  Market,  did  not  halt 
tnding  in  the  security  reasonably 
contemporaneously  with  the  Participant  Market  or 
resumed  trading  during  such  trading  halt  or 
suepeiuion,  shall  respond  to  a  pre-opening 
notification."  See  letter  from  )oan  Conley,  Corporate 
Secretary.  NASD,  to  Katharine  England,  Assistant 
Director,  Market  Regulation,  Commission,  dated 
February  13, 1997  ("Amendment  No.  1"). 
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effected  through  ITS  and  the  pricing  of 
commitments  to  trade,  and  specify  the 
procedures  pertaining  to  the  Pre- 
Opening  AppUcation,  whereby  an 
Exchange  specialist  ("specialist")  or 
Designated  Primary  Market  Maker 
("DPM"),  or  a  ITS/CAES  market  maker 
("market  maker")  in  any  ITS  participant 
market  who  wishes  to  open  his  or  her 
market  in  an  ITS  security  may  obtain 
any  pre-opening  interest  in  that  security 
by  other  market  makers  registered  in 
that  security  in  other  Participant 
markets. 

The  current  Pre-Opening  AppUcation 
prescribes  that  if  a  specialist  or  a  market 
maker  anticipates  that  its  opening 
transaction  in  the  seciuity  the  specialist, 
DPM,  or  market  maker  trades  through 
ITS  will  be  at  a  price  that  represents  a 
change  from  the  security's  previous 
day's  consolidated  closing  price  of  more 
than  the  "apphcabie  price  change,"  the 
si)ecialist,  DPM,  or  market  maker  shall 
notify  other  Participant  markets  by 
sending  a  pre-opening  notification 
through  the  ITS.^  Thereafter,  the 
specialist,  DPM,  or  market  maker  shall 
not  open  the  market  in  the  security  until 
not  less  than  three  minutes  after  the 
transmission  of  the  pre-opening 
notification.  Once  a  specialist,  DPM,  or 
market  maker  has  issued  a  pre-opening 
notification,  other  Participant  markets 
may  transmit  "pre-opening  responses" 
to  the  speciaUst,  DPM.  or  market  maker 
through  the  ITS  that  contain 
"obligations  to  trade."  The  speciahst, 
DPM,  or  market  maker  is  then  obUgated 
to  combine  these  obUgations  with  orders 
it  already  holds  in  the  security,  and,  on 
the  basis  of  this  aggregated  information, 
decide  upon  the  opening  transaction  in 
the  secxirity. 

The  Pre-Opening  AppUcation  also 
appUes  whenever  an  "indication  of 
interest"  is  sent  to  the  ConsoUdated 
Tape  Association  ("CTA")  Plan 
Processor  prior  to  the  opening  of  trading 
in  the  relevant  security  or  prior  to  the 
reopening  of  trading  in  the  relevant 


,i^Tbe  "applicable  price  changes"  ace: 

ConeoicMed  cteeing  pnoe 

Afwicabto  phce 

Changs 

(moreMn) 

'4p*wr— *r  k 

>«    I 

'ApoM. 

VbpoM. 
'ApOiM. 

If  the  previous  day's  consolidated  closing  price  of 
the  security  exceeded  $100  and  the  security  doM 
not  underlie  an  individual  stock  option  contract 
listed  and  currently  trading  on  an  exchange,  the 
"applicable  price  change"  is  one  point  Network  A 
is  comprised  of  NYSE  securities;  Network  B  is 
comprised  of  securities  admitted  on  the  AMEX, 
BSE,  CBOE.  CHX,  CSE.  PSE,  PHLX.  or  any  other 
exchange,  but  not  also  admitted  to  dealings  on  the 
NYSE. 


security  following  the  declaration  of  a 
trading  halt  for  certain  defined  reasons, 
even  if  the  anticipated  opening  or  re-   > 
opening  price  is  not  greater  than  the 
"applicable  price  change."  The  ciorrent 
Pre-Opening  AppUcaUon  rules  provide 
that  the  Pre-Opening  appUcation  applies 
when  an  indication  of  interest  is 
disseminated  foUowing  five  defined 
trading  halt  situations;  reopenings 
following  order  imbalance,  order  influx, 
equipment  changeover,  news  pending 
and  news  dissemination,  and  for  a 
delayed  opening. 

The  purpose  of  the  proposed 
amendments  to  the  Participants' 
respective  rules,  to  which  aU  the 
Participants  have  agreed,  is  to  amend 
the  Pre-Opening  AppUcation  rules  to 
provide  that  the  Pre-Opening 
Application  will  be  triggered  whenever 
an  "indication  of  interest"  (i.e.,  an 
anticipated  opening  price  range)  is  sent 
to  the  ConsoUdated  Tape  System  prior 
to  the  op>emng  or  reopening  of  trading 
in  the  relevant  security.  Under  the 
proposed  change,  the  Pre-Opening 
AppUcation  would  also  be  triggered 
when  indications  of  interest  are 
disseminated  in  situations  other  than 
the  five  defined  trading  halts  specified 
above,  including  the  resumption  of 
trading  following  the  activation  of 
market-wide  circmt  breakers.  In 
particular,  the  proposed  amendment 
would  delete  the  definition  of  "Trading 
Halt,"  which  is  limited  to  the  five 
defined  trading  halt  situations 
mentioned  above,  and  replace  all 
references  to  "Trading  Halt"  with  "halt 
or  suspension  in  trading."  As  a  result, 
one  standard  procedure  would  govern 
aU  trading  halt  situations  and  would 
include  suspensions  of  trading  pursuant 
to  circuit  breakers.* 

in.  Discussion 

The  Commission  finds  that  the 
proposed  r\ile  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange  and  a  national  securities 


*  In  its  proposed  rule  change,  the  NYSE  notes  that 
indications  are  also  required  pursuant  to  NYSE 
rules  in  other  situations,  including  circuit  breaker 
halts,  when  a  stock's  price  will  change  the  lesser 
of  10%  or  three  points  from  the  last  sale,  or  Rve 
points  for  stocks  over  $100,  unless  the  price  change 
is  less  than  one  point.  The  NYSE  notes  that  NYSE 
rules  would  continue  to  govern  when  NYSE 
specialists  would  be  required  to  issue  indications 
of  interest.  See  NYSE  filing  SR-NYSE-97-03. 
Similarly,  AMEX  notes  that  in  connection  with  a 
reopening  following  a  "circuit  breaker"  halt, 
AMEX's  rules  require  dissemination  of  an 
indication  in  the  same  circumstances  as  the  NYSE. 
AMEX  notes  that  its  proposed  amendments  are 
intended  to  conform  to  the  amendment  to  the  ITS 
Plan  agreed  to  by  the  Participants.  See  AMEX  filing 
SR-AMEX-97-07. 


association,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)(5)  and 
15A(b)(6).*  The  Commission  beUeves 
that  the  proposed  rule  changes  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
faciUtating  transactions  in  securities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
thepubUc  interest. 

The  Commission  finds  that  the 
changes  are  also  consistent  with  Section 
llA(a)(l)(D)  of  the  Act  >o  which 
provides  that  the  Unking  of  all  markets 
for  quaUfied  securities  through 
communications  and  date  processing 
faciUties  wiU  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers,  and 
investors,  faciUtate  the  offsetting  of 
investors'  orders,  and  contribute  to  the 
best  execution  of  such  orders." 

The  Commission  beUever.  that  the 
proposed  rule  changes  are  consistent 
with  the  Act  because  they  will  faciUtate 
transactions  in  securities  while 
continuing  to  further  investor  protection 
and  the  pubUc  interest  by  enhancing  the 
linkage  among  all  ITS  Participant 
Markets  and  promoting  coordinated 
openings  and  reopenings  in  ITS 
securities.  The  proposed  rule  changes 
achieve  these  goals  by  applying  a 
standard  procedure  to  govern  all  trading 
halt  situations,  including  circuit  breaker 
halts. 

The  proposed  rule  changes  to  PSE  and 
CHX's  Pre-Opening  AppUcation  Rules 
add  a  footnote  from  the  model  Pre- 
Opening  AppUcation  rule  that  defines 
when  a  market  in  a  security  is  opened 
or  reopened,  for  purposes  of  when  the 
specialist  or  market  maker  at  those 
markets  must  accept  pre-opening 
responses  from  other  Participant 
markets. '2  The  NASD  is  incorporating 
previously  inadvertently  omitted 
language  into  NASD  Rule  5240(e)(1)  and 
5240(e)(2)  that  describes  when  an  ITS/ 
CAES  market  maker  has  to  accept  pre- 
opening  responses  from  other 
Participant  markets  prior  to  reopening  a 
security,  and  what  the  TTS/CAES  market 


•15  U.S.C  78f(bK«):  15  U.S.C  78o-3(bK6). 

>«15U.S.C78k-l(aXtKD). 

"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f)- 

*'The  footnote  is  added  to  a  section  in  PSE  and 
CHX's  rules  titled  "Pre-Openii>g  Responses  from 
Open  Markets." 
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maker  may  do  with  regard  to  accepting 
pre-opening  responses  from  other 
participant  markets  when  the  other 
market  has  aheady  opened  trading  in 
the  relevant  security  or,  with  respect  to 
a  halt  or  suspension  in  trading,  either 
did  not  halt  trading  in  the  relevant 
security  or  has  already  resumed  trading 
in  the  relevant  security.  The 
Commission  finds  that  these  additional 
substantive  proposed  rule  changes  are 
consistent  with  the  Act  because  they 
should  facilitate  transactions  in 
securities  between  and  promote  the 
linkage  among  the  ITS  Participants  by 
conformmg  the  CHX.  PSE,  and  NASD's 
ITS  rules  with  the  model  Pre-Opening 
Application  rules  contained  as  Exhibit 
A  to  the  ITS  Plan  and  the  other  ITS 
Participants'  rules. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
NASD's  proposed  rule  change  prior  to 
the  thirtieth  day  after  the  date  of 
pubUcation  of  notice  of  fiUng  thereof  in 
the  Federal  Register.  Amendment  No.  1 
amends  NASD  Rule  5250(c),  titled  "Pre- 
Opening  Notification  from  Other 
Markets,"  to  state  that  no  ITS/CAES 
Market  Maker  that  has  opened  for 
trading  or,  with  respect  to  a  halt  or 
suspension  in  trading  initiated  by 
another  Participant  Market,  did  not  halt 
trading  in  the  security  reasonably 
contemporaneously  with  the  Participant 
Market  or  resimied  trading  during  such 
trading  halt  or  suspension,  shall 
respond  to  a  pre-opening  notification. 
The  Commission  notes  that  this 
language  aligns  the  NASD's  Rule 
5250(c)  with  comparable  rules  of  other 
Participants  and  with  Exhibit  A  of  the 
ITS  Plan  itself.  By  conforming  the 
NASD's  rule  language  with  that  of  the 
other  ITS  Participants,  Amendment  No. 
1  should  ensure  that  all  the  Participants 
operate  under  similar  rules  that  are 
designed  to  achieve  similar  goals, 
thereby  facilitating  transactions  in 
securities  and  fostering  the  linking  of  all 
securities  markets  in  the  national 
market  system  through  ITS. 
Accordingly,  the  Commission  beUeves 
that  it  is  consistent  with  Section 
15A(b){6)  of  the  Act  to  approve 
Amendment  No.  1  to  the  NASD's 
proposal  on  an  accelerated  basis  so  that 
all  the  markets  have  parallel 
requirements  at  the  same  time. 

mterested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  Amendment  No. 
1  to  the  NASD's  rule  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-09  and  should  be 
submitted  by  June  26, 1997. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  changes  (SR-AMEX-97- 
07,  SR-BSE-96-11,  SR-CBOE-97-12. 
SR-CHX-96-34,  SR-CSE-97-03,  SR- 
NASI>-^7-09,  SR-NYSE-97-03.  and 
SR-PSE-97-05),  including  NASD 
Amendment  No.  1,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-14686  Filed  6-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-38693;  File  No.  SR-Amex- 
97-15] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Options  on  the 
NatWest  Energy  Index 

May  29,  1997. 
I.  Introduction 

On  March  20,  1997,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
authorize  Options  on  the  NatWest 
Energy  Index. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  24, 1997. ^  No 


comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

A.  General 

Amex  proposes  to  trade  options  on 
The  NatWest  Energy  Index  ("Index"),  a 
cash-settled  narrow  based  index 
developed  by  the  Amex  and  NatWest 
Securities  Corporation  ("NatWest") 
based  on  30  stocks  (or  ADRs  thereon)  of 
companies  whose  business  is  in  various 
segments  of  the  energy  industry.  In 
addition,  the  Amex  proposes  to  amend 
(1)  Rule  901C,  Commentary  .01  to  reflect 
that  90%  of  the  Index's  numerical  index 
value  will  be  accounted  for  by  stocks 
that  meet  the  current  criteria  and 
guideUnes  set  forth  in  Rule  915;  and  (2) 
Rule  902C  to  include  the  NatWest 
Energy  Index  in  the  disclaimer 
provisions  of  that  rule.* 

B.  Composition  of  the  Index 

The  Amex  and  NatWest  have 
developed  the  Index  based  entirely  on 
shares  of  widely  held  companies 
involved  in  producing  and  providing 
different  types  of  energy  products.  "The 
industries  represented  by  these 
companies  are  domestic  and 
international  oil  producers,  refiners  and 
transmitters,  oil  equipment 
manufacturers  and  drillers,  and  natural 
gas  producers. 

The  Exchange  will  use  an  "equal 
dollar- weighted"  method  to  calculate 
the  value  of  the  Index.*  The  Index  was 
initiaUzed  at  a  level  of  250.00  as  of  the 
close  of  trading  on  December  20, 1996. 

C.  Eligibility  Standards  for  the  Inclusion 
of  Component  Stocks  in  the  Index 

The  Exchange  represents  that  the 
Index  conforms  writh  Exchange  Rule 
901C,  which  specifies  criteria  for 
inclusion  of  stocks  in  an  index  on 
which  standardized  options  will  be 
traded.  In  addition,  the  Index  has  met 
the  followii}g  standards:  (1)  Each  of  the 
component  securities  is  traded  on  the 
Amex,  the  New  York  Stock  Exchange 
("NYSE")  or  through  Nasdaq  and  are 
reported  national  market  system 
securities;  (2)  each  of  the  component 
seciirities  has  a  minimum  market 


"15  U.S.C.  78»(b)(2)- 
»M7  CFR  200.30-3(a)(12). 
'15U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 

>  SecuritiM  Exchange  Act  Ralease  No.  38526 
(Apr.  18,  1997),  62  FR  20043  (Apr.  24.  1997). 


*  Amex  Rule  902  will  be  amended  to  add 
subeaction  [g)  which  will  provide,  among  other 
things,  that  NatWest  does  not  guarantee  the 
accuracy  or  completeness  of  the  Index  or  any  data 
included  therein,  nor  does  NatWest  make  any 
warranty,  either  express  or  implied,  as  to  the  results 
to  be  obtained  by  any  person  or  entity  from  the  use 
of  the  Index  or  any  data  included  therein. 

'  See  infra  section  n.O  entitled  "Calculation  of  the 
Index"  for  a  description  of  this  calculation  method. 
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capitalization  of  at  least  $75  million;" 
(3)  each  of  the  components  has  had  a 
monthly  trading  volume  of  at  least  one 
milhon  shares  during  each  of  the 
previous  six  months;  (4)  each  of  the 
component  securities  in  the  hidex  has 
met  the  initial  eUgibihty  criteria  for 
standardized  options  trading  set  forth  in 
Rule  915;^  (5)  foreign  country  securities 
or  ADRs  thereon  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  do  not  in  the  aggregate 
represent  more  than  20%  of  the  weight 
of  the  Index;  and  (6)  no  individual 
component  stock  in  the  Index  represents 
more  than  25%  of  the  weight  of  the 
Index,  and  the  top  five  highest  weighted 
stocks  do  not  constitute  more  than  50% 
of  the  weight  of  the  Index.  The  criteria 
set  forth  above  are  identical  to  the 
criteria  established  for  the  expedited 
Usting  of  options  on  stock  industry 
indexes  pursuant  to  Exchange  Rule 
901C,  Commentary  .02. 

D.  Calculation  of  the  Index 

The  Index  shall  be  calculated  by  the 
Amex  using  an  "equal-dollar  weighting" 
methodology  designed  to  ensure  that 
each  of  the  component  securities  is 
represented  in  an  approximately 
"equal"  dollar  amount  in  the  Index.  The 
following  is  a  description  of  how  the 
equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  December  20,  1996,  a  portfoUo  of 
stocks  was  established  representing  an 
investment  of  $100,000  in  the  stock 
(rounded  to  the  nearest  whole  share)  of 
each  of  the  companies  in  the  Index.  The 
value  of  the  Index  equals  the  current 
market  value  (i.e.,  based  on  U.S. 
primary  market  prices)  of  the  sum  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfolio  divided  by 
the  Index  divisor.  TTie  Index  divisor  was 
initially  determined  to  yield  a 
benchmark  value  of  250.00  at  the  close 
of  trading  on  December  20,  1996. 
Annually  thereafter,  following  the  close 
of  trading  on  the  third  Friday  of 
December,  the  Index  portfolio  will  be 
adjusted  by  changing  the  niunber  of 
whole  shares  of  each  component  stock 
so  that  each  company  is  again 
represented  in  "equal"  dollar  amounts. 


» In  the  case  of  ADRs,  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 

'Initial  eligibility  criteria  include:  (1)  the  security 
must  have  a  minimum  of  7.000.000  shares  held  by 
persons  other  than  those  required  to  report  their 
security  holdings  under  Section  16(8)  of  the  Act;  (2) 
there  must  be  at  least  2,000  holders  of  the  security; 
(3)  the  security  must  have  a  trading  volume  of  at 
least  2.400,000  shares  over  the  preceding  twelve 
months;  (4)  the  security  must  have  had  a  share  price 
of  at  least  7'/^  for  the  majority  of  business  days  for 
the  last  three  calendar  montns  preceding  the  date 
of  selection;  and  (S)  the  issuer  is  in  compliance 
with  any  applicable  requirements  of  the  Act. 


If  necessary,  a  divisor  adjustment  is 
made  at  the  rebalancing  to  enstire 
continuity  of  the  Index's  value.  The 
newly  adjusted  portfoUo  becomes  the 
basis  for  the  Index's  value  on  the  first 
trading  day  following  the  annual 
adjustment." 

Subject  to  the  maintenance  criteria 
discussed  below,  for  the  Index  the 
ntmiber  of  shares  of  each  component 
stock  in  the  Index  portfoUo  remains 
fixed  between  annual  reviews  except  in 
the  event  of  certain  types  of  corporate 
actions  such  as  the  payment  of  a 
dividend  other  than  an  ordinary  cash 
dividend,  stock  distribution,  stock  spUt, 
reverse  stock  spUt,  rights  offering, 
distribution,  reorganization, 
recapitaUzation,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfoUo  will  be 
adjusted,  if  necessary,  to  the  nearest 
whole  share,  to  maintain  the 
compKment's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  the  event  of  a 
stock  replacement,  the  dollar  value  of 
the  security  being  replaced  will  be 
calculated  and  that  amount  invested  in 
the  stock  of  the  new  component,  to  the 
nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

AdditionaUy,  if  at  any  time  between 
annual  rebalancings  the  top  five  stocks 
in  the  Index  by  weight  represent  in  the 
aggregate  more  than  one-third  of  the 
Index's  value,  the  Exchange  will 
rebalance  the  Index  after  the  close  of 
trading  on  Expiration  Friday  in  the  next 
month  on  the  March  cycle.^  For 
example,  if  in  July  it  is  determined  that 
the  top  five  components  in  the  Index 
account  for  more  than  one-third  of  the 
Index's  weight,  then  the  Index  wiU  be 
rebalanced  after  the  close  of  trading  on 
expiration  Friday  in  September. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  wiU  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  ConsoUdated  Tape 
Association's  Network  B  and  to  the 
Options  Price  Reporting  Authority 
("OPRA"). 

E.  Maintenance  of  the  Index 

The  Index  wiU  be  calculated  and 
maintained  by  the  Amex  in  consultation 


with  Nat  West  which  may,  from  time  to 
time,  suggest  changes  in  the  Index's 
components,  in  the  industry  categories 
represented  or  in  the  number  of 
component  stocks  in  an  industry 
category  to  properly  reflect  the  changing 
conditions  in  the  energy  sector.  The 
Index  will  be  maintained  in  accordance 
with  Rule  901C,  Commentary  .02  which 
provides  that  the  Index  continues  to 
meet  the  eUgibiUty  standards  set  forth 
above,  except  that,  (1)  the  total  number 
of  component  securities  will  not 
increase  or  decrease  by  more  than 
33  V3%  from  the  nimiber  of  components 
in  the  Index  at  the  time  of  its  initial 
Usting  and  in  no  event  will  the  Index 
have  less  than  nine  components;  (2)  the 
monthly  trading  volume  of  each 
component  security  shaU  be  at  least 
500,000  shares,  or  for  each  of  the  lowest 
weighted  components  in  the  Index  that 
in  the  aggregate  account  for  no  more 
than  10%  of  the  weight  of  the  Index,  the 
monthly  trading  voliune  shall  be  at  least 
400.000  shares;  and  (3)  no  single 
component  will  represent  more  than 
25%  of  the  weight  of  the  Index  and  the 
five  highest  weighted  components  wiU 
represent  no  more  than  50%  of  the 
Index  as  of  the  first  day  of  January  and 
July  in  each  year. 

At  the  beginning  of  each  calendar 
year,  NatWest  wiU  provide  the  Amex 
with  a  ciurent  Ust  of  replacement  stocks 
on  which  to  draw  in  the  event  that  a 
component  in  the  Index  is  to  be 
replaced  ("Replacement  List").'"  The 
Amex  vdll  publicly  distribute  the 
Replacement  List  as  soon  as  practicable 
following  receipt  from  NatWest. 

The  stocks  in  the  Replacement  List 
will  be  selected  and  ranked  by  NatWest 
based  on  a  number  of  criteria,  including 
conformity  to  the  initial  eligibiUty 
standards  set  forth  above."  trading 
Uquidity,  market  capitalization,  the 
ability  to  borrow  shares  and  share  price. 
The  replacement  stocks  will  be 
categorized  by  industry  within  the 
energy  sector  and  ranked  within  their 
category  based  on  the  aforementioned 
criteria.  The  replacement  stock  for  a 
security  leaving  the  Index  will  be 
selected  by  the  Amex  from  the 
Replacement  List  based  on  industry 
category  and  Uquidity.'^ 

In  addition,  NatWest  will  advise  the 
Exchange  regarding  the  handling  of 


"In  certain  circumstances,  the  Index  will  be 
rebalanced  prior  to  the  end  of  a  calendar  year.  See 
infra  Section  ILE  entitled  "Maintenance  of  the 
Index." 

"The  options  on  The  NatWest  Energy  Index  will 
expire  on  the  Saturday  following  the  third  Friday 
of  the  expiration  month  ("Expiration  Friday"). 


"•See  letter  from  Jeffrey  T.  Letzler,  General 
Counsel,  NatWest  to  Sharon  Uwson,  Assistant 
Director.  SEC,  dated  May  16. 1997  ("NatWest 
Letter"). 

"See supra  Section  Q.  C entitled  "Eligibility 
Standards  for  the  Inclusion  of  Component  Stocks  in 
the  Index." 

<2The  Amex  will  ensure  that  at  the  time  of 
selection  it  will  only  select  securities  that  continue 
to  meet  the  eligibility  requirements  discussed 
above. 
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unusual  corporate  actions  which  may 
arise  from  time  to  time.  Routine 
corporate  actions  (e.g.,  stock  splits, 
routine  spin-offs,  etc.)  which  require 
straightforward  index  divisor 
adjustments  will  be  handled  by 
Exchange  staff  without  consultation 
with  NatWest.  All  stock  replacements 
and  unusual  divisor  adjustments  caused 
by  the  occurrence  of  extraordinary 
events  such  as  dissolution,  merger, 
bankruptcy,  non-routine  spin-offe  or 
extraordinary  dividends  will  be  made 
by  Exchange  staff  in  consultation  with 
NatWest.  All  stock  replacements  and  the 
handling  of  non-routine  corporate 
actions  will  be  announced  at  least  ten 
business  days  in  advance  of  such 
effective  change,  whenever  practicable. 
As  with  all  options  ciurently  trading  on 
the  Amex,  the  Exchange  will  make  this 
information  available  to  the  public 
through  dissemination  of  an  information 
circular. 

F.  Expiration  and  Settlement 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  the 
Nasdaq  system,  the  first  reported  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation.  ^^ 

G.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  European-style,'*  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  last  trading  day  in  an 
expiring  option  series  will  normally  be 
the  second  to  last  business  day 
preceding  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  The  Exchange 
Plans  to  list  option  series  with 
expirations  in  the  three  near-term 
calendar  months  and  in  the  two 


■'The  Commission  notes  that  pursuant  to  Article 
XVn.  Section  4  of  the  Options  Clearing 
Corporation's  ("OCC")  by-laws.  CXX  is  empowered 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further.  CXX  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  {i.e..  the  value  used 
for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17,  1996).  61  FR  42671  (order 
approving  SK-OCC-95-19). 

■*  A  European-style  option  can  be  exercise  only 
during  a  specified  period  before  the  option  expires. 


additional  calendar  months  in  the 
March  cycle.  The  Exchange  also  intends 
to  list  longer  term  option  series  having 
up  to  thirty-six  months  to  expiration. 
Trading  in  expiring  options  wrill  cease  at 
the  close  of  trading  on  the  last  trading 
day.  The  Exchange  proposes  to  Ust  near- 
the-money  (i.e.,  within  ten  points  above 
or  below  the  current  index  value)  option 
series  on  the  Index  at  2-V2  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points. 

H.  Listing  of  Long-Term  Options  on  the 
Full  Value  or  the  Reduced  Value  of  the 
Index 

The  proposal  provides  that  the 
Exchange  may  Ust  longer  term  option 
series  having  up  to  thirty-six  months  to 
expiration  on  the  full  value  of  the  Index. 
In  lieu  of  such  long-term  options  on  a 
full  value  Index  level,  the  Exchange  may 
instead  Ust  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth 
(Vioth)  the  Index's  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  option  will  not  be  less 
than  six  months.  The  trading  of  any  long 
term  options  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  the  Exchange's  index  options, 
including  sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures  and  all  options  will  have 
European-style  exercise. 

/.  Position  and  Exercise  Limits,  Margin 
Requirements  and  Trading  Halts 

Because  the  Index  is  a  Stock  Index 
Option  under  Amex  Ride  90lC(a)  and 
Stock  Index  Industry  Group  under  Rule 
900C(b)(l),  the  proposal  provides  that 
Exchange  rules  that  are  applicable  to  the 
trading  of  narrow-based  index  options 
will  apply  to  the  trading  of  options  on 
the  Index.  Specifically,  Exchange  rules 
governing  margin  requirements, 
position  and  exercise  limits,'^  and 
trading  halt  procedures  '^  that  are 
applicable  to  trading  of  narrow-based 
index  options  will  apply  to  options 
traded  on  the  Index.  Position  Umits  on 
reduced  value  long-term  NatWest 
Energy  Index  options  will  be  equivalent 
to  the  position  limits  for  regular  (full 
value)  Index  options  and  would  be 
aggregated  with  such  options  (for 
example,  if  the  position  Umit  for  the  full 
value  options  is  15,000  contracts  on  the 


"Pursuant  to  Amex  Rules  904C  and  905C. 
respectively,  the  position  and  exercise  limits  for  the 
proposed  Index  options  will  be  15,000  contracts, 
unless  the  Exchange  determines,  pursuant  to  Rules 
904C  and  905C.  that  a  lower  limit  is  warranted. 

"  Pursuant  to  Amex  Rule  918C,  the  trading  of 
options  on  the  Index  will  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index's  value  are  halted  or  suspended. 


same  side  of  the  market,  then  the 
position  limit  for  the  reduced  value 
options  will  be  150,000  contracts  on  the 
same  side  of  the  market). 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  These  procedures  include 
complete  access  to  trading  activity  in 
the  imderlying  securities.  Further,  the 
Intermarket  Surveillance  Group  ("ISG") 
Agreement,  dated  July  14, 1983,  as 
amended  on  January  29, 1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Index.  1^ 

NatWest  has  also  adopted  special 
procedures  to  prevent  the  potential 
misuse  of  material,  non-public 
information  by  the  research,  sales,  and 
trading  divisions  of  the  firm  in 
connection  with  the  maintenance  of  the 
Index.'"  As  discussed  above,  the  Amex 
will  pubhcly  disseminate  each 
Replacement  List  by  issuing  information 
circulars  so  that  investors  will  know  in 
advance  which  securities  will  be 
considered  as  replacements  for  the 
Index.'o 

In  addition,  NatWest  will  have  a 
limited  role  in  the  stock  replacement 
selection  and  substitution  process.  First, 
when  a  stock  in  the  Index  no  longer 
meets  the  published  criteria  as 
determined  following  a  quarterly  review 
of  the  components  by  the  Exchange,  the 
Amex  will  determine,  without 
consultation  with  NatWest,  which 
security  from  the  applicable 
Replacement  List  will  be  selected  for 
addition  to  the  Index.  Second,  the  Amex 
will  also  make  adjustments  as  a  result 
of  stock  splits,  routine  spin-offs,  and 
otherwise,  without  consultation  with 


"ISG  was  formed  on  July  14.  1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29,  1990. 
The  members  of  the  ISG  are:  the  Amex;  the  Boston 
Stock  Exchange,  Inc.;  the  Chicago  Board  Options 
Exchange,  Inc.;  the  Chicago  Stock  Exchange,  Inc.: 
the  National  Association  of  Securities  Dealers,  Inc.; 
the  NYSE:  the  Pacific  Stock  Exchange.  Inc.:  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  (e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 

"See  NatWest  Letter,  supra  note  10. 

"W. 
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NatWest.  Even  in  those  situations  where 
the  Amex  consults  with  NatWest,  upon 
the  occurrence  of  certain  events,  the 
actual  replacement  stock  will  be 
selected  solely  by  Amex  from  the  stocks 
on  the  Replacement  List.  Finally,  the 
special  procedures  developed  by 
NatWest  to  prevent  the  misuse  of 
material,  non-public  information 
concerning  the  Index  will  also  be  used 
in  connection  with  the  addition  or 
removal  of  an  industry  group  from  the 
Index. 

in.  Finom^s  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,2°  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).2» 
Specifically,  the  Commission  finds  that 
the  trading  of  options  on  the  Index, 
including  full-value  and  reduced  value 
index  options,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  an  additional  means  to  hedge 
exposure  to  market  risk  associated  with 
stocks  in  the  energy  sectors.^^ 

The  trading  of  options  on  the  Index 
and  reduced-value  Index,  however, 
raises  several  issues  relating  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  beUeves,  for  the  reasons 
discussed  below,  that  the  Amex 
adequately  has  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  for  the  Exchange  to 
designate  the  Index  as  narrow-based  for 
purposes  of  index  options  trading.  The 
Index  is  comprised  of  a  limited  number 
of  stocks  intended  to  track  discrete 
industry  groups  of  the  energy  sector  of 
the  stodc  market.  Accordingly,  the 


^In  approving  this  nils,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C§78c(f)- 

"  15  U.S.C.  78flb)(5). 

"  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  energy  sector  in  the  U.S.  stock 
markets. 


Commission  beheves  it  is  appropriate 
for  the  Amex  to  apply  its  rules 
governing  narrow-based  index  options 
to  trading  in  the  proposed  Index 
options.^' 

The  Commission  also  believes  that  the 
liquid  markets,  large  capitaUzations, 
and  relative  weighings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  stocks  that 
comprise  the  Index  are  actively  traded. 
Minimum  monthly  trading  volume  in 
the  com{>onent  stocks  of  the  Index  for 
the  period  between  June  1 .  1 996  and 
IDecember  1, 1996  ranged  from  2.52 
miUion  to  27.52  million  shares.  Second, 
the  market  capitalizations  of  the  stocks 
in  the  Index  are  very  large,  ranging  from 
$1.86  biUion  to  $126  bilhon.  Third, 
because  the  index  is  equal  dollar- 
weighted,  no  one  particular  stock  or 
group  of  stocks  dominates  the  Index. 

Fourth,  the  Index  will  be  maintained 
so  that  in  addition  to  the  other 
maintenance  criteria  discussed  above  in 
Section  n.  E,  at  each  rebalancing,  at 
least  90%  of  the  Index's  numerical 
value  and  at  least  80%  of  the  total 
number  of  component  securities  will  be 
composed  of  securities  eligible  for 
standardized  options  trading.  Fifth, 
NatWest  and  AJnex  will  be  required  to 
ensure  that  each  component  of  the 
Index  is  subject  to  last  sale  reporting 
requirements  in  the  U.S.  pursuant  to 
Rule  llAa3-l  of  the  Act.  This  will 
further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  believes  that 
Amex's  existing  mechanisms  to  monitor 
trading  activity  in  the  component  stocks 
of  the  Index,  or  options  on  those  stocks 
or  the  Index,  will  help  deter  as  well  as 
detect  any  illegal  activity. 

B.  Customer  Protection 

The  Commission  beUeves  that  a 
regulatory  system  designed  to  protect 
pubhc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Index,  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  pubUc  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compliance  procedures  are  appUcable  to 
options  accounts.  Accordingly,  because 


options  on  the  Index  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  Amex,  the  Commission  beUeves 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  on  the  Index.  Finally,  the  Amex 
has  stated  that  it  will  distribute 
information  circulars  to  members 
following  rebalancings  and  prior  to 
component  changes  to  notify  members 
of  changes  in  the  composition  of  the 
Indwc.  Additionally,  the  Amex  will 
pubhcly  disseminate  each  Replacement 
List  by  means  of  information  circulars. 
The  Commission  believes  this  should 
help  to  protect  investors  and  avoid 
investor  confusion. 

C.  Surveillance 

The  Commission  beUeves  that  a 
surveiUance  sharing  agreement  between 
an  exchange  proposing  to  Ust  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
imderlying  the  derivative  product  is  an 
important  measure  for  surveiUance  of 
the  derivative  and  imderlying  securities 
markets.  Such  agreements  ensure  the 
availabiUty  of  initormation  necessary  to 
detect  and  deter*  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.24  In  this  regard,  markets 
on  which  the  components  of  the  Index 
currenUy  trade,  the  markets  on  which 
all  component  stocks  trade  are  members 
of  the  ISC,  which  provides  for  the 
exchange  of  aU  necessary  surveillance 
information.^' 

The  Commission  notes  that  certain 
concerns  are  raised  when  a  broker- 
dealer,  such  as  NatWest,  is  involved  in 
the  development  and  maintenance  of  a 
stock  index  that  imderUes  an  exchange- 
traded  derivative  product.  For  several 
reasons,  however,  the  Commission 
beUeves  that  the  Amex  has  adequately 
addressed  this  concern  with  respect  to 
options  on  the  Index. 

First,  the  value  of  the  Index  is  to  be 
calculated  and  disseminated  by  the 
Amex  independent  of  NatWest. 
Accordingly,  neither  NatWest  nor  any 
other  party  will  be  in  receipt  of  the 
value  prior  to  its  public  dissemination. 
Second,  routine  corporate  actions  (e.g., 
stock  spUts,  routine  spinofiis,  etc.)  wiU 
be  handled  by  the  Amex  without 
consultation  with  NatWest.  Third, 
although  stock  replacements  and 
unusual  divisor  adjustments  caused  by 
the  occurrence  of  extraordinary  events. 


"  See  supra  Section  HI  entitled  "Position  and 
Exercise  LiinitB,  Margin  Requirements,  and  Trading 
Halts.  " 


'«See  Securities  Exchange  Act  Release  No.  31243 
(September  28. 1992).  57  fV.  4SM9  (October  5. 
1992). 

"  See  supra  note  17. 
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such  as  dissolution,  merger,  bankruptcy, 
non-routine  spinoffs,  or  extraordinary 
dividends,  will  be  made  by  Exchange 
staff  in  consultation  with  NatWest, 
Amex  alone  ultimately  will  select  the 
actual  replacement  stock  from  the 
Replacement  List  without  NatWest 's 
assistance.  Such  replacements  will  be 
announced  publicly  at  least  10  business 
days  in  advance  of  the  effective  change 
by  the  Amex  through  the  dissemination 
of  an  information  circular,  whenever 
practicable.  Fourth,  the  Commission 
believes  that  the  procedures  NatWest 
has  established  to  detect  and  prevent 
material  non-public  information 
concerning  the  Index  from  being 
improperly  used  by  the  person  or 
persons  responsible  for  compiling  the 
Replacement  List,  as  well  as  other 
persons  within  NatWest  responsible  for 
coordinating  with  Amex  on  the  Index, 
as  discussed  above, ^*  adequately  serve 
to  minimize  the  likelihood  of 
manipulation  of  options  on  the  Index, 
the  seciuities  in  the  Index,  and 
seciuities  added  to  and  deleted  from 
any  Replacement  List.  In  summary,  the 
Commission  believes  that  the 
procedures  outlined  above  help  to 
ensiu*  that  NatWest  will  not  have  any 
informational  advantages  concerning 
modifications  to  the  composition  of  the 
Index  due  to  its  limited  role  in 
consulting  with  Amex  on  the 
maintenance  of  the  Index  umder  certain 
circiunstances. 

D.  Market  Impact 

The  Conmiission  believes  that  the 
listing  and  trading  of  options  on  the 
Index,  including  long-term  full-value 
and  reduced-value  Index  options,  on  the 
Amex  will  not  adversely  impact  the 
underlying  securities  markets.^^  First,  as 
described  above,  due  to  the  "equal 
dollar-weighting"  methodology,  no  one 
stock  or  group  of  stocks  dominates  the 
Index.  Second,  as  noted  above,  the 
stocks  contained  in  the  Index  have 
relatively  large  capitalizations  and  are 
relatively  actively  traded.  Third,  the 
currently  applicable  15,000  contract 
position  and  exercise  limits  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth,  the  risk 
to  investors  of  contraparty  non- 


*•  See  NatWest  Letter,  supra  note  10. 

'^  In  addition,  the  Amex  and  the  OPRA  have 
represented  thai  the  Amex  and  the  OPRA  have  the 
necessary  systems  capacity  to  support  those  new 
series  of  index  options  that  would  result  from  the 
introduction  of  options  on  the  Index.  See  Letter 
6t>m  Edward  Cook.  )r..  Managing  Director,  Trading 
Floor  Systems  ft  Technology.  Amex.  to  Ivette  Lopez. 
Assistant  Director.  Division  of  Market  Regulation, 
SEC.  dated  April  7.  1997;  and  letter  from  [oe 
Corrigan.  Executive  Director.  OPRA.  to  Ivette  Lopez. 
Assistant  Director,  Division  of  Market  Regulation. 
SEC  dated  April  IS.  1997. 


performance  will  be  minimized  because 
the  options  on  the  Index  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  options  on  the  Index 
(including  long-term  full-value  and 
reduced-value  Index  options)  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  the 
Index.  2" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-AMEX-97- 
15)  is  approved. 

For  the  CommissioD,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  97-14687  Filed  6-4-97;  8:45  am] 
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COMMISSION 

[R«l«aM  No.  34-38697;  File  No.  SR- 
MBSCC-07-03] 

Self-Regulatory  Organixations;  MBS 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  Relating  to 
the  Establishment  of  the  Comparison 
Only  System 

May  30, 1997. 

On  February  18, 1997.  the  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  nde  change  (File  No.  SR- 
MBSCC-97-03)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").*  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  April  7, 1997.2  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
MBSCC's  rules  to  establish  the 


Comparison  Only  System  ("COS")  and 
to  create  a  new  category  of  participant, 
a  "limited  purpose  participant,"  eligible 
to  use  this  system.  As  a  result  of  interest 
expressed  by  the  Federal  National 
Mortgage  Association  and  other 
organizations,  MBSCC  developed  COS. 

Under  current  MBSCC  rules,  MBSCC 
processes  securities  through  its 
Comparison  and  Clearing  System 
("CCS")  which  provides  a  comparison 
and  confirmation  service,  risk 
management  services,  and  a  multilateral 
netting  service.  The  proposed  COS  is  a 
more  limited  system  than  the  CCS  in 
that  it  will  only  provide  comparison  and 
confirmation  services.  COS  will  be  a 
system  restricted  to  those  that  trade  in 
a  principal  capacity  [i.e.,  as  dealers) 
where  specified  trade  data  must  exacdy 
and  promptly  compare  between  like 
contra-sides. 

Because  the  COS  is  limited  to 
comparison,  participants  will  not  be 
required  to  meet  specific  net  capital  or 
net  worth  financial  requirements.  COS 
will  require  each  limited  purpose 
participant  to  submit  financial 
information  to  demonstrate  its  financial 
ability  to  meet  its  cash  balance  debit 
obligations  to  MBSCC,  which  are 
limited  to  the  fees  for  using  the  COS  and 
any  late  fees  imposed.  It  is  expected  that 
these  fees  will  be  significantly  lower 
than  those  imposed  on  participants  in 
the  CCS;  therefore,  no  basic  deposit  fee 
will  be  required  of  COS  participants. 
MBSCC  will  bill  the  limited  purpose 
participant  on  a  monthly  basis.  The  bill 
will  be  payable  to  MBSCC  via  the 
federal  funds  wire.  Similarly,  limited 
purpose  participants  are  not  subject  to 
margin  and  participants  fund 
requirements. 

Under  COS,  after  a  trade  is  negotiated 
by  the  parties,  trade  data  will  be 
submitted  electronically  by  the  parties 
to  MBSCC  for  comparison.  The 
submitted  trade  data  will  be  compared 
in  MBSCC's  AM  or  PM  processing  pass. 
If  a  trade  compares,  MBSCC  will  issue 
a  purchase  and  sale  report  to  each  side 
of  the  trade. 3  The  purchase  and  sale 
report  will  serve  as  the  sole  binding 
confirmation  of  the  matched  trade.* 
Trades  compared  through  COS  will  be 
settled  outside  of  the  MBSCC  system. 
Trades  that  do  not  compare  will  be 
reported  as  immatched  on  a  transaction 


"Securities  Exchange  Act  Release  No.  30944 
(July  21.  1992),  57  FR  33376  Quly  28,  1992). 

"15U.S.C  788(b)(2). 
» 1 7  CFR  200. 30-3(a )( 1 2). 
'15U.S.C78s(b)(l). 

'Securities  Excliange  Act  Release  No.  38461 
(April  1,  1997).  62  FR  16634. 


'  For  a  trade  to  compare  in  COS.  certain  trade  data 
will  have  to  match  exactly.  Specifically,  the  trade 
data  will  be  buyer  accoimt,  seller  account,  class 
code  or  CUSIP/pool  number,  price,  trade  type,  trade 
date,  settlement  date,  and  par  value. 

*  Under  MBSCC's  rules,  as  the  sole  confirroation, 
the  purchase  and  sale  report  will  evidence  a  valid, 
binding,  and  enforceable  contract,  and  MBSCC  will 
be  entitled  to  rely  upon  the  purchase  and  sale 
report  for  all  purposes  under  their  rules.  MBSCC 
Rules,  Article  D.  Rule  4,  Section  2. 


UMI 
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summary  report  sent  to  the  parties. 
Individually  or  jointly,  the  parties  must 
then  resolve  or  delete  the  unmatched 
trade  by  taking  one  or  more  of  the 
following  on-line  actions:  delete,  DK 
(don't  know),  affirm,  and  new  input. 
Unmatched  trades  will  remain  on  a 
transaction  summary  report  until 
resolved.  Until  an  unmatched  trade  is 
resolved  or  deleted,  the  participant(s) 
that  have  not  taken  one  or  more  of  the 
on-Une  actions  will  be  subject  to  the 
imposition  of  any  associated  late  fees  by 
MBSCC.  Late  fees  are  similarly  assessed 
against  the  participant(s)  with 
unmatched  trades  in  CCS.  For  purposes 
of  computing  the  late  fees,  each  missed 
processing  pass  after  a  two  pass  grace 
period  will  result  in  a  separate 
assessment  against  the  participant(s).  If 
the  unmatched  trade  is  resolved, 
MBSCC  will  compare  and  confirm  it 
with  a  purchase  and  sale  report  as 
described  above. 

n.  DiS4  ussion 

Section  17A(b){3)(F)5  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  acciirate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  beheves  that  MBSCC's 
proposed  rule  change  is  consistent  with 
MBSOC's  obUgation  under  the  Act 
because  the  COS  provides  a  more 
efficient  means  to  compare  trade  data 
for  mortgage-backed  securities. 

The  objective  of  COS  is  to  improve 
the  means  by  which  trades  in  mortgage- 
backed  securities  are  compared  by 
providing  a  centrahzed  and  automated 
alternative  to  the  current  method  of 
verbal  contact  and  physical  processing. 
By  automating  the  means  by  which 
trade  data  is  compared,  MBSCC  is 
fulfilling  its  statutory  obligation  of 
promoting  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

in.  Coo<    jsion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  17A(b)(3){F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Secticm  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-97-03}  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dei^ated 
authority." 


Margaret  R  McFar  a>  o 

Depu  ty  Secretary. 

[PR  Doc.  97-14690  Filed  &-4-«7;  8:45  am] 
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Seii-WeguOtorv  Organization's   -i')',;-- 
of  Fttiog  ana  Immediate  EttecTiye''>es5- 
of  Proposed  Rule  Change  Dy  the 
Municipal  Securities  RtHemakinQ 
Soard  Reiating  to  Fee  *or  Backioc 
Document  Cotlection  o*  'ts  0»)c-,a: 
Statement  Advance  Refunding 
Document  Subsystem  of  trie  Municipal 
SecuntJes  inionmatior  ijbrar. 

May  29. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
May  20, 1997,  the  Mimiaoal  Securities 
Rulemaking  Board  ("Bodra"  or 
"MSRB")  filed  with  the  Secimties  and 
Exchange  Commission  ("Conunission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-97-3).  The  proposed 
rule  change  is  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Board.  The  Board  has 
designated  this  proposal  as  estabUshing 
or  changing  a  due,  fee  or  other  charge 
under  Section  19(b)(3)(A)  of  the  Act,* 
which  renders  the  proposed  rule  change 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 

from  in*'""***^***'^  ru>r^on<; 

I.  Self-Reguiator)  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  ProiM>s»^d  Rule  Change 

The  MoivD  .s  filing  herewith  a 
proposed  rule  change  to  establish  a  fee 
relating  to  the  operation  of  its  Official 
Statement/ Advance  Refunding 
Document  ("OS/ARD")  subsystem  of  the 
Municipal  Securities  Information 
Library*  ("MSIL*")  system. ^  The  Board 
is  estabUshing  a  price  of  $7,000  (plus 
deUvery  or  postage  charges)  for  its  1996 
doctunent  collection  of  official 
statements  and  refimding  documents, 
sold  as  a  "backlog"  collection. 


'15U.S.C78q-l(bM3)(F). 
•  17  CFR  200.30-3(a)(12). 


<  15  U.S.C  78s(bKl)  (1988). 

M5  U.S.C  78«(b)(3)(A). 

'  Municipal  Securities  Information  Library  and 
MSn.  are  registered  trademark5  of  the  Board.  The 
MSIL  system,  which  was  approved  in  Securities 
Exchange  Act  Release  No.  29298  (June  13.  1991).  56 
FR  28194  (June  19,  1991),  is  a  central  Cacility 
through  which  information  about  municipal 
securities  is  collected,  stored  and  disseminated. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Tlie 
Board  has  prepared  summaries,  set  forth 
in  Section  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  OS/ARD  subsystem,  which  was 
activated  on  April  20, 1992,  is  a  central 
electronic  facility  through  which 
information  that  is  collected  and  stored 
pursuant  to  MSRB  rule  G-36  is  made 
available  electronically  and  in  paper 
form  to  market  participants  and 
information  vendors.*  The  anmiiil 
subscription  fee  for  daily  tapes  of 
images  of  ciurent  year  dociunents  from 
the  OS/ARD  system  ciirrently  is 
$14,000.»  The  fees  for  backlog 
collections  are  substantially  less  than 
fees  for  an  annual  subscription  because 
an  annual  subscription  requires  the 
Board  to  send  a  computer  tape  to  the 
subscriber  each  business  day,  but  a 
backlog  day,  but  a  backlog  collection 
requires  fewer  tapes.*  The  Board  is 
establishing  a  price  of  $7,000  (plus 
deUvery  or  postage  charges)  for  the  1996 
backlog  collection. 

In  its  prior  filings  with  the 
Commission,  the  Board  stated  that  it 
intends  to  use  its  general  revenues  to 
help  fund  collecting,  indexing  and 
storing  the  OS/ARD  subsystem's 


*  Rule  G-36  requires  underwriters  to  provide 
copies  of  final  official  statements  and  advance 
refunding  documents  within  certain  specified  time 
frames  for  most  new  issues  issued  since  January  1. 
1990. 

'  This  fee  was  filed  with  the  Commiasion. 
Securities  Exchange  .\ct  Release  No.  37361  (June 
25.  1996).  61  FR  34463  (July  2.  1996). 

'Currently,  several  busineas  day's  worth  of 
documents  are  on  each  tape  in  an  annual  coUactioa. 
The  backlog  fee  plus  delivery  coats  for  1995  is 
S9,000:  1994  is  S7,000:  1993  is  S9.000:  1992  U 
S7.000:  1991  is  S8.000:  1990  is  S6,000.  These  fees 
were  filed  with  the  Commission.  Securitiaa 
Exchange  Act  Release  No.  37361  (June  25,  1996).  61 
FR  34463  (July  2, 1996)  (1996  and  1995  fees): 
Securities  Exchange  Act  Release  No.  35848  (June 
14.  1995),  60  FR  32187  (June  20,  1995)  (1994  fee): 
Securities  Exchange  Act  Release  No.  32482  (June 
16,  1993).  58  FR  34115  (June  23.  1993)  (1992  and 
1990  fees):  Securities  Exchange  Act  Release  No. 
34602  (Aug.  25.  1994),  59  FR  45319  (Sept.  1,  1994) 
(1993  and  1991  fees).  The  fees  for  the  backlog 
collections  vary  based  on  the  number  of  documents 
received  and  processed  in  any  given  year. 
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documents.  However,  the  Board  stated 
its  intention  that  the  costs  of  producing 
and  disseminating  magnetic  tapes  (and 
paper  copies)  would  be  completely 
covered  by  user  fees.^  The  Board  is 
establishing  the  1996  backlog  collection 
fee  to  defray  its  cost  of  disseminating 
the  collection  tapes.  This  is  consistent 
with  the  Commission's  policy  that  self- 
regulatory  organizations'  fees  be  based 
on  expenses  incurred  in  providing 
information  to  the  public. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board's  rules 
shall: 

be  designed' to  prevent  fraudulent  and 
tnanipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  coop>eration  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  infonnation  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  imf>edinients  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  Board  believes  that  employing  cost- 
based  prices  is  in  the  pubic  interest 
since  it  will  ensiu%  that  a  complete 
collection  of  vital  information  will  be 
available,  at  fair  and  reasonable  prices, 
for  the  life  of  the  municipal  seciuities. 
The  MSIL  system  is  designed  to  increase 
the  integrity  and  efficiency  of  the 
municipal  seciuities  market  by,  among 
other  things,  helping  to  ensure  that  the 
price  charged  for  an  issue  in  the 
secondary  market  reflects  all  available 
official  information  about  that  issue. 
The  Board  believes  that  the  1996 
backlog  fee  is  fair  and  reasonable  in 
hght  of  the  costs  associated  with 
disseminating  the  information,  and  that 
the  services  provided  by  the  MSIL 
system  are  available  on  reasonable  and 
nondiscriminatory  terms  to  any 
interested  person. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  ECFiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  establishing  or 
changing  a  dues,  fee  or  other  charge 
under  Section  19(b)(3)(A)  of  the  Act.^ 
which  renders  the  proposed  rule  change 
effective  on  May  20, 1997,  the  date  of 
receipt  of  this  filing  by  the  Commission. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  it  if  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  makidly^rritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti-eet,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
commxmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  wall  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-3  and  should  be 
submitted  by  June  26. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

[FR  Doc.  97-14620  Filed  6-5-97;  8:45  ami 
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[Release  No.  34-38692;  File  No.  SR-NASD- 
97-34] 

Self-Regulatory  Organizations  Notice 

of  Filing  of  ProposeG  Rute  Change  oy 
the  Natl c'l Si  Association  o*  Secuntjes 
Dealefs   '"c   Relating  fc  Misceiiane^ous 
Ameadme?"ts  to  AJtsitration 
ProcedL'-»:'S  ano  Ciantscationi  if  ttie 
Codeot  i'-D'tration  P'oceOure 

May  29,  1997. 

Piu^uant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  May  5,  1997, ^  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-ReguKitiirx  <  )r-Jar 
Statement  oi  Uie  I  enm<. 
the  Proposed  Rule  Chin 


it  SuDitance  of 


NASD  Regulation.  Inc.  ("NASDR")  is 
proposing  to  amend  the  Code  of 
Arbitration  Procedure  ("Code")  to  make 
certain  minor  procedural  changes 
designed  to  enhance  the  arbitration 
process.  Specifically,  NASDR  is 
proposing  to  amend:  (1)  Rule  10305 
(formerly  Section  16),  to  permit 
arbitrators  to  dismiss  claims  with  and 
without  prejudice;  (2)  10310  (formerly 
Section  21).  to  extend  the  time  periods 
for  notice  of  selection  of  arbitrators  and 
further  inquiries  concerning  an 
arbitrator,  (3)  Rule  10311  (formerly 
Section  22),  to  permit  the  Director  of 
Arbitration  to  grant  additional 
peremptory  challenges  of  arbitrators;  (4) 
Rule  10313  (formerly  Section  24),  to 
extend  the  time  in  which  a  party  can 
exerdse  its  right  to  challenge  a 
replacement  arbitrator;  and  (5)  rule 
10330  (formerly  Section  41),  to  permit 
awards  to  be  served  by  facsimile. 


'  Sacuritiet  Exchange  Act  Release  No.  28197  (July 
12. 1990).  55  FR  2943d  Uuly  19.  1990). 


•15U.S.C78«(b)(3)(A). 
•  17  CFR  200.30-3(a)(12). 


>  The  NASD  filed  Amendment  Nos.  1  and  2  nvith 
the  Commiuion  on  May  13, 1997.  and  May  22, 
1997,  respectively,  the  substance  of  which  are 
incorporated  into  the  notice.  See  letters  from  Elliot 
R.  Curzon,  Assistant  General  Counsel,  NASDR.  to 
Katherine  A.  England,  Assistant  Director.  Market 
Regulation.  Commission,  dated  May  8, 1997 
("Amendment  No.  1")  and  May  20, 1997 
("Amendment  No.  2). 
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n.  Self-Re^ulalorv  Dr^anizahon  s 
Statement  of  the  Purpose  of  dixi 
StatulDi'v  Basi^  tor,  xnt  Prt.po-»ed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piirpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  continuing  efforts  to 
enhance  the  arbitration  process,  NASDR 
has  been  engaged  in  a  comprehensive 
review  of  proposals  to  improve  the 
proced\U"es  for  arbitration  specified  in 
the  Code.  The  amendments  to  the  Code 
proposed  herein  are  a  result  of  that 
effort,  and  are  intended  to  clarify 
existing  provisions,  eliminate 
ambiguities,  and  adjust  certain 
procediires  to  acconunodate  changing 
practices  in  arbitration.  The 
amendments  were  considered  and 
approved  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA").  In 
addition,  while  NASDR  does  not  beUeve 
that  the  rule  changes  proposed  herein 
will  conflict  with  amendments  to  the 
Code  to  be  proposed  in  resp>onse  to  the 
recommendations  of  the  NASD's 
Arbitration  Policy  Task  Force,  some  of 
the  rule  changes  proposed  herein  will 
ultimately  be  replaced  or  superseded  by 
those  amendments  and  are,  therefore, 
temporary  in  nature.  For  example,  the 
proposed  changes  to  the  peremptory 
challenge  provision  discussed  below 
will  be  superseded  when  the 
Association's  list  selection  rule  is  filed 
with  and  approved  by  the  Commission. 
Nevertheless,  NASDR  beUeves  that  the 
rule  changes  proposed  herein  are 
important  enough  to  be  made  now  even 
if  some  of  them  will  eventually  be 
superseded. 

NASDR  is  proposing  to  amend  Rule 
10305  of  the  Code  (formerly  Section  16), 
which  relates  to  dismissal  of  arbitration 
proceedings,  to  clarify  that  the 
arbitrators  may  dismiss  a  proceeding 
without  prejudice  to  the  claims  or 
defenses  of  the  parties  and  refer  the 
parties  to  their  judicial  remedies  and,  in 
addition,  to  any  other  dispute  resolution 
forum  agreed  to  by  the  parties.  The  Code 
does  not  specify  the  grounds  for 


dismissals  without  prejudice;  however, 
such  dismissals  would  generally  occiir 
only  where  appropriate  and  in  the 
interest  of  justice,  such  as  where  the 
parties  have  agreed  to  the  dismissal 
(especially  if  they  have  agreed  to 
proceed  in  another  forum),  or  where  an 
indispensable  pariy  caimot  be  joined  in 
the  arbitration. 

NASDR  is  also  proposing  to  amend 
Rule  10305  by  adding  a  new  subsection 
(b)  granting  arbitrators  the  express 
authority  to  dismiss  a  claim,  defense,  or 
proceeding  with  prejudice  as  a  sanction 
for  willful  and  intentional  material 
failure  to  comply  with  an  order  of  the 
arbitrator(s),  but  only  if  lesser  sanctions 
have  proven  ineffective. ^  This  provision 
is  intended  to  establish  clearly  that 
arbitrators  have  the  power  to  issue 
orders  in  aid  of  the  arbitration  process 
and  to  enforce  those  orders  by  use  of  the 
ultimate  sanction  of  dismissal  with 
prejudice.  Such  a  sanction  would  be 
useid,  for  example,  where  a  paity  refused 
to  produce  documents  necessary  for 
another  party's  claim  or  defense.  In  such 
instances,  after  the  arbitrators  have 
imposed  lesser  sanctions  that  have  not 
induced  compliance  with  the  order,  the 
arbitrators  may  dismiss  a  claim,  defense, 
or  the  entire  arbitration  proceeding, 
with  prejudice. 

NASDR  is  proposing  to  amend  Rules 
10310, 10311,  and  10313  of  the  Code 
(formerly  Sections  21,  22,  and  23), 
which  relate  to  arbitrator  selection, 
peremptory  challenges  and  arbitrator 
disclosures,  to  extend  the  time 
limitations  on  a  party  to  (1)  seek 
additional  information  imder  Rules 
10310  and  10313  about  replacement 
arbitrators,  and  (2)  exercise  a 
peremptory  challenge  under  Rule 
10311,  from  5  days  to  10  days  prior  to 
the  hearing.  In  addition.  Rule  10310  is 
proposed  to  be  amended  to  extend  the 
Arbitration  Department's  obUgation  to 
provide  the  parties  with  the  names  and 
histories  of  the  arbitrators  from  8  to  15 
days  prior  to  the  date  of  the  first 
hearing.  The  proposed  rule  change 
further  amends  Rule  10310  to  replace 
"the  Director  of  Arbitration"  with  "the 
Director"  whenever  it  occurs. 

NASDR  is  also  proposing  to  amend 
Rule  10311  to  permit  the  Director  to 
grant  additional  peremptory  challenges 
under  certain  circumstances.  Ciurently, 
the  rule  permits  the  Director  to  grant 
additional  peremptory  challenges  in 
multi-party  cases  when  the  Director,  "in 
the  interests  of  justice,"  determines  that 


'While  it  is  believed  that  arbitrators  currently 
have  plenary  power  to  issue  such  dismissal  orders, 
this  power  is  rarely  exercised  because  it  is  not 
expressly  provided  for  in  the  Code  and  arbitrators 
appear  to  be  reluctant  to  wield  such  sanctioning 
power  without  express  authority. 


additional  peremptory  challenges  are 
warranted  by  the  circimistances  of  the 
case.  For  example,  on  occasion  a  ptarty 
will  discover  grounds  for  a  cause 
T:hallenge  to  one  arbitrator  after  the 
party  has  used  its  peremptory  challenge 
against  that  arbitrator.  In  such  an 
instance,  the  party  may  argue  that  it 
would  have  used  its  peremptory 
challenge  differently  had  it  known  of 
the  information.  Under  the  oirrent  rule 
if  that  circimistance  arose  in  a  multi- 
parly  case,  the  Director  may,  "in  the 
interests  of  justice,"  grant  additional 
challenges.  NASDR  believes  that  similar 
circumstances  may  arise  in  single-party 
cases  and,  therefore,  is  seeking  to  amend 
the  rule  to  permit  the  Director  to  grant 
such  additional  diallenges. 

NASDR  is  also  proposing  to  amend 
Rule  10330  of  the  Code  (formerly 
Secticm  41)  to  permit  the  Office  of 
Dispute  Resolution  to  serve  arbitration 
awards  by  facsimile  or  other  electronic 
means  if  the  recipient  agrees.  The  Office 
fi^uently  is  asked  to  provide 
arbitration  awards  to  parties  by 
facsimile.  Because  the  Code  does  not 
provide  for  this  method  of  service,  the 
Office  serves  the  award  by  facsimile  and 
also  duphcate  service  by  one  of  the 
other  methods  specified  in  the  Code.  By 
amending  the  Code  to  permit  facsimile 
service,  the  Office  will  not  be  required 
to  serve  dupUcates  by  another  approved 
method.  Nevertheless,  the  Office  will 
not  use  the  facsimile  method  of  service 
unless  both  parties  have  agreed  to  this 
form  of  service  in  order  to  prevent 
disagreements  over  when  an  award  was 
served  for  purposes  of  time  limitations 
on  appeals. 

The  proposed  rule  change  also 
amends  references  to  numbers,  such  as 
"eight  (8)"  or  "fiftewi  (15)",  throughout 
the  proposed  rule  change  to  delete  the 
word  from  and  retain  the  Arabic 
numeral. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '  in  that  clarifying  procedures, 
eliminating  ambiguities,  and  adjusting 
procedures  to  accommodate  changing 
practices  are  consistent  with  the 
NASD's  longstanding  goal  of  providing 
the  investing  public  with  a  fair, 
efficient,  and  cost-effective  forum  for 
the  resolution  of  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


>  15  U.S.C  780-3. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication«f 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  jjerson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-34  and  should  be 
submitted  by  June  26.  1997. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

(PR  Doc.  97-14618  Filed  6-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratease  No.  34-38690;  Fil«  No.  SR-PCX- 
97-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Incorporated 
Relating  to  a  Correction  to  its  Rules  on 
Listing  Requirements 

May  28,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
May  13. 1997.  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  IH 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fitim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
its  Rule  3.2(b)  in  order  to  correct  a  cross- 
reference  in  its  rules  on  listing 
requirements.  The  text  of  the  proposed 
rule  change  is  available  at  the  office  of 
the  Secretary,  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Ln  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  22, 1994.  the  Conunission 
approved  an  Exchange  proposal  to 
modify  its  listing  and  maintenance 
standards.^  Under  the  rule  change,  a 


new  Rule  3.2(b)  was  added,  stating  in 
part  that  "Any  security  listed  pursuant 
to  this  Rule  3.2.  paragraphs  (c)  through 
(i) .  . .  Shall  be  designated  as  a  Tier  I 
security."  Subsequently,  on  December 
16.  1994.  the  Commission  approved  an 
Exchange  proposal  to  adopt  listing 
standards  for  Limited  Partnership 
Rollups.3  In  that  filing,  the  Exchange 
added  a  new  Rule  3.2(i)  ("Limited 
Partnerships"),  and  changed  the 
numbering  of  existing  Rule  3.2(i) 
("Other  Securities")  to  Rule  3.2(j). 
However,  the  cross-reference  in  Rule 
3.2(b)  was  not  also  changed  at  that  time. 
Accordingly,  the  Exchange  is  now 
proposing  to  make  this  technical 
correction  by  modifying  Rule  3.2(b)  to 
state,  in  peul,  that  "Any  security  listed 
pursuant  to  this  Rule  3.2,  paragraphs  (c) 
through  (j)  .  .  .  shall  be  designated  as  a 
Tier  I  security." 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.*  in  general,  and 
furthers  the  objectives  of  Section  6 
(b)(4)  *  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  not  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act »  and 
subparagraph  (e)  of  Rule  19b-4 
thereuinder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


'  15  U.S.C.  788(b)(1). 

'  See  Securities  Exchange  Act  ReleaM  No.  34429 
(Jul.  22,  1994),  59  FR  38996  (Aug.  1,  1994)  (order 
approving  SR-PSE-93-12). 


>  See  Securities  Exchange  Act  Release  No.  35111 
(Dec.  16.  1994),  59  FR  66388  (Dw:.  23,  1994)  (order 
approving  SR-PSE-94-36). 

M5  U.S.C.  78f(b). 

»15  U.S.C.  78frb)(4). 

•  15  U.S.C.  789(b)(3)(A)." 

'17CFR240.19b-4. 
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necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

biterested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Pacific 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-PCX-97-17  and  should 
be  submitted  by  June  26, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  97-14619  Filed  6-4-97;  8:45  am] 
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SECUR^-iES  iND  EXCHANGE- 

COMMISSiONi 

lReieas«  No.  34-08701;  File  No.  SR-PHLX- 
97-13) 

Se:t-Re'3u:dtorv  0''Qar'  zdtions; 
=""!:adelp^ia  StDci-- E  ichanae   '^^' 
Ora^r  Granttnq  Approval  tc  P'opi:^ed 
Rule  Change  ana  Notice  anc  0''"ie' 
G'-anting  Accelerates^  Approv-*'  to 
'■A  i-endiient  Nos    •  a^^'a  2  to  ►"-'ODOsed 
Hijie  Change  Amending  -hf 
-  scha-pe  s  Ruie  Concerning  tne  Pre- 
^pemng  Appr  at  en  of  the  Intermarltet 

TraO>nc  Systetn 
May  30. 1997. 
I.  Introduction 

On  March  19,  1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 


of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Phlx  Rule  2001,  Intermarket 
Trading  System  ("ITS"),  to  enhance  the 
operation  of  the  Pre-Opening 
Application  by  effectively  including 
circuit  breakers  as  a  trading  halt 
situation  that  will  trigger  the  Pre- 
Opening  AppUcation.  The  proposed 
rule  change  will  also  reorganize  and 
update  Rule  2001  to  make  it  conform 
more  closely  to  the  Pre-Opening 
Application  rules  of  other  exchanges 
and  to  the  model  Pre-Opening 
Application  Rule  attached  as  Exhihit  A 
to  the  ITS  Plan. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  pubhshed  for  comment  in 
Securities  Exchange  Act  Release  No. 
38507  (April  14,  1997),  62  FR  193883 
(April  21, 1997).3  No  comments  were 
received  on  the  proposal.  Phlx 
subsequently  filed  Amendment  Nos.  1 
and  2,  on  May  27. 1997  and  May  29, 
1997,  respectively.* 

n.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  operation  of 
the  Pre-Opening  Apphcation  under 
PHLX's  Rule  2001.  Rule  2001  contains 
basic  definitions  pertaining  to  ITS, 
prescribes  the  types  of  transactions  that 
may  be  effected  through  ITS  and  the 
pricing  of  commitments  to  trade,  and 
specifies  the  procedures  pertaining  to 
the  operation  of  the  Pre-Opening 
Application,  whereby  an  Exchange 
specialist  who  wishes  to  open  a  market 
in  an  ITS  stock  may  obtain  any  pre- 
opening  interest  in  that  stock  by  other 
market-makers  registered  in  that  stock 
in  other  Participant  markets. 


•17CFR200.3O-3(a)(12). 

\ 


M5  U.S.C.  78»(b)(l). 

»17CrR240.19l)-4. 

'  The  Commission  notes  that  a  joint  order 
approving  the  ITS  Pre-Opening  Application  rule 
proposals  for  the  other  eight  ITS  Participants  is 
being  issued  on  the  same  day  as  this  approval  order, 
as  well  as  an  order  approving  similar  changes  to  the 
ITS.Plan  itself.  See  Securities  Exchange  act  Release 
Nos.  38700  (May  30.  1997)  and  38699  (May  30, 
1997)  (ITS  Plan  Amendment  Approval  Order). 

*  Amendment  No.  1  amends  Rule  2001  to  add 
subparagraph  (c)(ii)(B),  titled  "Pre-Opening 
Responses  for  Open  Markets"  and  sut>-paragraph 
(d)(ii)  titled  "Responses  When  the  Exchange  is 
Open"  and  renumbers  the  remaining  sub- 
[>aragraphs.  Amendment  No.  1  also  places  sub- 
paragraph headings  in  bold  print  and  amends  sub- 
paragraph (d)(vii),  "Request  for  Participation 
Report,"  to  reflect  a  1+3  time  frame:  instead  of  a 
T+1  time  frame.  Amendment  No.  2  further  amends 
the  new  sub-paragraph  (c)(ii){B)  by  adding 
additional  language,  and  by  adding  the  word 
"third"  to  sub-paragraph  (d)(vii)  to  reflect  the 
change  to  a  T-t-S  time  frame.  See  letters  from  Philip 
H.  Becker,  Senior  Vice  President,  Chief  Regulatory 
Officer,  Phlx,  to  Heather  Seidel,  Attorney,  Market 
Regulation.  Commission,  dated  May  23, 1997 
("Amendment  No.  1")  and  May  29. 1997 
("Amendment  Na  2")  respectively. 


PHLX's  current  Pre-Opening 
Application  prescribes  that  if  an 
Exchange  specialist  anticipates  that  the 
opening  transaction  on  the  Exchange 
will  be  at  a  price  that  represents  a 
change  from  the  security's  previous 
day's  consolidated  closing  price  of  more 
than  the  "appUc:able  price  change,"  the 
Exchange  speciaUst  shall  notify  other 
Participant  markets  by  sending  a  pre- 
opening  notification  through  ITS.  The 
"appUcable  price  changes"  in  current 
Rule  2001  are: 


Consolidated  closing  price  * 

Appiicatile 
pnce  change 
(more  ttian) 

NetvwxkA:* 
Under  $15 .'. 

%  point 
V4  point. 

$15  or  over 

NetworVB: 
Under  $5  or  over 

%poinL 

V4  point 

Thereafter,  the  Exchange  speciaUst 
shall  not  open  the  market  in  the  security 
until  not  less  than  three  minutes  after 
the  transmission  of  the  pre-opening 
notification.  Once  an  Exchange 
specialist  has  issued  a  pre-opening 
notification,  other  Participant  markets 
may  transmit  "pre-opening  responses" 
to  the  Exchange  specialist  through  ITS 
that  contain  "obUgations  to  trade."  The 
Exchange  speciahst  is  then  obhgated  to 
combine  these  obligations  with  orders  it 
already  holds  in  the  seciuity,  and,  on 
the  basis  of  this  aggregated  information, 
decide  upon  the  opening  transaction  in 
the  security. 

PHLX's  current  Rule  2001(c)(ii)  states 
that  the  Pre-Opening  Apphcation  also 
applies  whenever  the  sp>ecialist  wishes 
to  resiune  trading  on  the  Exchange  in 
any  EUgible  Listed  security  following 
the  initiation  of  a  "Regulatory  Halt"  by 
any  Participant  that  is  an  exchange  if 
both  trading  has  been  halted  in  all 
exchange  markets  and,  when  the 
relevant  security  is  also  eligible  for 
trading  through  the  interface  between 
the  ITS  and  the  NASD's  Computer 
Assisted  Execution  System  ("CAES"), 
the  NASD  has  suspended  quotations  in 
the  relevant  security.  Pursuant  to 
current  Rule  2001(c)(ii),  the  Pre- 
Opening  AppUcation  does  not  apply 


'  If  the  previous  day's  closing  price  of  an  eligible 
listed  security  exceeded  SlCX)  and  the  security  does 
not  underlie  an  individual  stock  option  contract 
listed  and  currently  trading  on  an  exchange,  the 
"applicable  price  change"  is  one  point. 

•  Network  A  is  comprised  of  New  York  Stock 
Exchange  ("NYSE")  securities;  Network  B  is 
comprised  of  securities  admitted  on  the  American 
Stock  Exchange,  the  Boston  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  the  Chicago 
Stock  Exchange,  the  Cincinnati  Stock  Exchange,  the 
Pacific  Exchange,  PHLX,  or  any  other  exchange,  but 
not  aUo  admitted  to  dealings  on  the  NYSE. 
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when  trading  on  the  Exchange  is 
resumed  following  the  initiation  of  a 
Regulatory  Halt  if  either  (1)  Trading  has 
not  been  halted  in  all  exchange  markets 
or.  when  the  relevant  security  is  also 
eligible  for  trading  through  the  interface 
between  the  ITs  and  CAES.  the  NASD 
has  not  suspended  quotations  in  the 
affected  security  or  (2)  following  any 
other  type  of  halt  in  trading  on  the 
Exchange  for  any  reason.  When  the  Pre- 
Opening  Application  applies  under 
Rule  2001(c)(ii),  the  Exchange  specialist 
must  send  a  pre-opening  notification 
through  ITS. 

The  purpose  of  the  proposal  is  to 
amend  PHLX's  Rule  2001  to  provide 
that  the  Pre-Opening  Application  would 
be  triggered  whenever  any  "indication 
of  interest"  (i.e..  an  anticipated  opening 
price  range)  is  sent  to  the  Consolidated 
Tape  System  prior  to  the  opening  or 
reopening  of  trading  in  the  relevant 
security.  Under  the  proposed  change, 
the  Pre-Opening  Application  would  be 
triggered  when  indications  of  interest 
are  disseminated  in  situations  other 
than  those  defined  in  Rule  2001(c)(ii), 
"Applicability  Following  Regulatory 
Halts,"  including  the  resumption  of 
trading  following  the  activation  of 
market-wide  circuit  breakers. 

In  particular,  the  proposal  would 
amend  Rule  2001(b)(7)  to  provide  that 
the  Pre-Opening  Application  applies  (i) 
"whenever  a  market  maker  in  any 
Participant  market,  in  arranging  an 
opening  transaction  in  that  market  in  a 
System  secunty,  anticipates  that  the 
opening  transaction  will  be  at  a  price 
that  represents  a  change  from  the 
security's  'previous  day's  closing  price' 
at  more  than  the  'applicable  price 
range'  "  and  (ii)  "whenever  an 
'indication  of  interest'  (an  anticipated 
opening  price  range)  is  sent  to  the  CTA 
Plan  Processor  as  required  or  permitted 
by  the  CTA  Plan  or  a  Participant 
market's  rules."'  The  proposed  rule 
change  also  deletes  current  Rule 
2001(c)(x).  "Tape  Indications."  replaces 
it  with  the  exact  language  of  the  ITS 
Plan  model  Pre-Opening  Application 
rule  pertaining  to  tape  indications,  and 
renumbers  the  section  as  Rule 
2001(c)(i)(B).  The  proposed  rule  change 
would  replace  all  references  to  "Trading 
Halt"  with  "halt  or  suspension  in 
trading"  and  delete  current  Rule 
2001(c)(ii),  "Applicabihty  Following 
Regulatory  Halts,"  because  it  would  be 
inconsistent  with  the  new  language 
"halt  or  suspension  in  trading."  As  a 
result,  one  standard  procedure  would 


then  govern  all  trading  halt  situations 
and  would  include  suspensions  of 
trading  pursuant  to  circuit  breaker 
halts.* 

In  addition,  the  proposed  rule  change 
amends  Rule  2001(a).  which  contains 
the  core  definitions  applicable  to  ITS, 
by  adding  the  previously  omitted 
definitions  or  Network  A  and  Network 
B  eligible  securities  and  renumbering 
the  remaining  definitions.  The  Exchange 
also  proposes  to  reorganize  certain 
provisions  of  Rule  2001  to  improve  its 
clarity.  The  proposed  rule  change 
reorganizes  Rule  2001(c)  into  sub- 
paragraphs (i)  Notifications  and  (ii)  Pre- 
Opening  Responses.  The  proposed  rule 
change  further  divides  proposed  Rule 
2001  (c)(i)  into  (A)  Applicable  Price 
Changes  and  (B)  Tape  Indications.  The 
proposed  r\ile  change  then  further 
subdivides  Rule  2001(c)(i)(A)  into  (1) 
Initial  Notification,  (2)  Forms  of 
Notification,  and  (3)  Subsequent 
Notification.  The  proposed  rule  change 
also  amends  proposed  Rule 
2001(c)(i)(A)(l)  to  state  that  the 
applicable  price  changes  for  Network  B 
securities  would  be  Vs  point  for 
consohdated  closing  prices  under  $5 
and  V4  point  for  consolidated  closing 
prices  of  $5  or  over.  Finally,  the 
proposed  rule  change  adds  "Network 
A"  to  the  footnote  under  proposed  Rule 
2001(c)(i)(A)(l)  to  state  that  "(i]f  the 
previous  day's  consolidated  closing 
price  of  a  Network  A  Eligible  Listed 
security  exceeded  $100  and  the  security 
does  not  underlie  an  individual  stock 
option  contract  Usted  and  currently 
trading  on  a  national  securities 
exchange,  the  'applicable  price  change' 
is  one  point." 

In  addition.  Amendment  No.  1  adds 
proposed  Rule  2001(c)(ii)(B),  "Pre- 
Opening  Responses  from  Open 
Markets,"  and  proposed  Rule 
2001(d)(ii),  "Responses  When  the 
Exchange  is  Open."  Amendment  No.  2 
adds  additional  language  to  proposed 
Rule  2001(c)(ii)(B).  Amendment  Nos.  1 
and  2  also  amend  Rule  2001(d)(vii^to 
reflect  a  T+3  time  frame." 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


'The  Commission  notes  that  this  language  is 
essentially  the  same  as  that  in  other  exchange's  Pre- 
Opening  Application  rules  and  the  modal  Pre- 
Opening  Application  rule  contained  in  the  ITS 
Plan. 


*The  Exchange  notes  that  this  amendment  to 
Rule  2001  is  being  made  in  conjunction  with 
comparable  amendments  to  the  ITS  Plan,  as  well  as 
the  rules  of  the  other  ITS  Participant  exchanges, 
which  originate  from  recent  changes  to  exchange 
circuit  breaker  provisions.  See  SR-BSE-96-11  and 
Securities  Exchange  Act  Release  Nos.  374S9  (July 
19.  1996)  61  FR  39172  (July  26,  1996)  (one-half  hour 
and  one  hour  halts)  and  38221  (January  31.  1997) 
62  FR  5871  (February  7.  1997)  (350  and  550  point 
thresholds). 

*  Finally,  Amendment  No.  1  amends  all  tub- 
paragraph  headings  to  place  them  in  bold  print 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). i° 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5) ''  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public,  by 
treating  all  halts  similarly  for  purposes 
of  ITS." 

The  Commission  finds  that  the 
proposed  rule  change  is  also  consistent 
with  Section  llA(a)(l)(D)  ^^  of  the  Act 
that  states  that  the  linking  of  all  markets 
for  qualified  securities  through 
communications  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers,  and 
investors,  facilitate  the  offsetting  of 
investors'  orders,  and  contribute  to  the 
best  execution  of  such  orders. 

The  Commission  believes  that  the 
portions  of  the  proposed  rule  change 
that  conform  the  operation  of  PHLX's 
Pre-Opening  Applications  with  regard 
to  trading  halts  to  the  amended  rules  of 
the  other  ITS  Participants  and  with  the 
Model  Pre-Opening  Application  rules 
contained  as  Exhibit  A  to  the  ITS  Plan, 
are  consistent  with  the  Act.  The 
Commission  finds  that  this  change  will 
facilitate  transactions  in  securities  while 
continuing  to  further  investor  protection 
and  the  public  interest  by  enhancing  the 
linkage  among  ITS  Participant  Markets 
and  promoting  coordinated  openings 
and  reopenings  in  ITS  securities.  The 
proposed  rule  change  achieves  these 
goals  by  amending  the  PHLX's  Pre- 
Opening  Application  so  that  one 
standard  procedure  governs  all  trading 
halt  situations,  including  circuit  breaker 
halts. 

PHLX's  proposed  rule  change  makes 
additional  substantive  proposed 
changes,  which  include:  adding  the 
previously  omitted  definitions  of 
Network  A  and  Network  B  eligible 
securities  and  renumbering  the 
remaining  definitions;  reorganizing 
certain  provisions  of  Rule  2001  to 
improve  its  clarity;  '*  amending 
proposed  Rule  2001(c)(i)(A)(l)  to  state 
that  the  applicable  price  changes  for 


'"15U.S.C.  78fn)). 

"15  U.S.C.  78f(b)(5). 

"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C  78d-l(a)(l)(D). 

I'The  details  of  the  reorganization  of  Rule  2001 
are  contained  in  the  Description  section  above. 
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Network  B  securities  would  be  Vb  point 
for  consolidated  closing  prices  under  $5 
and  Va  point  for  consolidated  closing 
prices  of  $5  or  over;  adding  "Network 
A"  to  the  footnote  under  proposed  Rule 
2001(c)(i)(A)(l)  to  state  that  "(i]f  the 
previous  day's  consolidated-closing 
price  of  a  Network  A  Eligible  Listed 
security  exceeded  $100  and  the  seciuity 
does  not  underhe  an  individual  stock 
option  contract  listed  and  currently 
trading  on  a  national  securities 
exchange,  the  applicable  price  change' 
is  one  padnt;"  deleting  ciurent  Rule 
2001(c)(X)  "Tape  Indications," 
replacing  it  wiUi  the  ITS  Plan  model 
Pre-Opeoing  Application  rule  language, 
and  rMiumbering  the  section;  adding 
prop<»ed  Rules  2001(c)(ii)(B).  "Pre- 
Opening  Responses  from  Open 
Markets"  ana  2001id)lii),  "Responses 
When  the  Exchange  is  Op«i"; "  and 
amending  Rule  2001(d)(vii)  to  reflect  a 
T+3  time  frame.** 

The  Coaunission  believes  that  these 
changes  are  consistent  with  the  Act 
because  they  should  facilitate 
transactions  in  seoirities  between  and 
promote  the  linkage  among  the  ITS 
Participants  bv  conforming  the  PHLX's 
ITS  rules  with  the  model  Pre-Opening 
AppUcation  rules  contained  as  Exhibit 
A  to  the  ITS  Plan  and  the  other  ITS 
Participants'  rtiles.  This  alignment 
should  help  ensure  that  all  the 
Participants  operate  under  similar  rules 
that  are  designed  to  achieve  similar 

goals. 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  1  and  2  prior 
to  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  Nos. 
1  and  2  emend  the  Pre-Opening 
Application  by  adding  proposed  Rules 
2001  (c)(ii)(B)  and  (d)(ii)  and  by 
changing  Rule  2001(d)(vii)  to  reflect  a 
T+3  time  frame,  to  conform  PHLX's  Pre- 
Opening  Application  rule  those  of  the 
existing  rules  of  other  ITS  Participants 
and  to  the  model  ITS  Plan  Pre-Opening 
AppUcation  rule.  In  addition, 
Amendment  No.  1  makes  a  technical 
change  by  placing  all  sub-paragraph 
headings  in  bold  print.  These  changes 
will  help  ensure  consistency  in  the  Pre- 
Opening  Application  rules  of  all  the 
Participants. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  rule  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vnthheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUng  also  wiU  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-13  and  should  be 
submitted  by  June  26, 1997. 

rv.  CoDcliuioa 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-PHLX-97- 
13),  including  Amendment  Nos.  1  and 
2,  is  approved. 

For  me  Commisaion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '* 

Margaret  H  M;  r  ariaadL 
Deputy  Secretary. 

[FR  Doc  97-14688  Filed  6-4-97;  8:45  am) 
MUMO  cooe  a»io-oi-ii 


D€PARTME^nr  OF  TRANSPOR^A  nON 

Coast  Guard 
[CGD  97  O03] 

Additional  Hazaras  Stuay 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  announces  two 
pubUc  workshops  to  be  held  to  present 
the  results  of  the  Additional  Hazards 
Study. 

DATES:  DupUcate  pubUc  woriuhops  will 
be  held  on  June  24, 1997,  from  8:30  a.m. 
to  12:30  p.m.  and  5:30  p.m.  to  9:30  p.m. 
Conunents  concerning  this  notice 
should  reach  the  Coast  Guard  on  or 
before  6  July,  1997. 

ADDRESSES:  The  workshops  will  be  held 
at  Best  Western  Executive  Iim,  200 
Taylor  Ave.  N.,  Seattle,  WA  98109. 
Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  97-003), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  p.m.,  Monday  through 


"  S«e  Amendment  Nos.  1  and  2,  supra  note  4. 
>*  See  Amendment  Nos.  1  and  2,  supra  note  4. 


"15  U.S.C  78s(b)(2). 

>•  17  CFR  200.30-3(aKl2). 


Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  pro)ect. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  aixd  2  pjn.,  Monday  through 
Friday,  except  Federal  holidays. 

TOR  FUSTHEPi  INCOWUMTION  CONTACT:  LT 
Duane  :->'>r!.tai  t-   n.  ..r;;.  l  lament  and 
^lip  Design  Divisicm  (G-MSE-1),  U.S. 
Coast  Guiutl  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  telephone  202-267-0178,  fax 
202-267-4816,  email  fldr- 
hedcomdt.u8Cg.miL 

St)f»«>-we»*Ei^4«'    *.E-'RMATX3»l:  ■ 

Rpquf^*  for  CoauBeDts 

1  ne  Lx>ast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments,  concerning 
the  subject  matter  of  this  notice.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
docket  (CGD  97-003),  and  give  the 
reason  for  each  comment,  providing 
specific  examples  whenever  possible. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbotmd  format,  no  larger  than  8^/2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Backgreund  andPHipoM 

Tlie  Volpe  National  Transportation 
Systems  Center  (Volpe)  has  conducted  a 
study  entitled  "The  Additional  Hazards 
Study"  on  behalf  of  the  U.S.  Coast 
Guard  and  Department  of 
Transportation  in  accordance  with  a 
Presidential  Directive  issued  in  1996. 
This  study  has  evaluated  ail  measiues, 
current  and  plaoned,  intended  to  reduce 
the  hazards  of  major  oil  spills  (including 
crude  oil,  refined  product,  and  bunker) 
by  commercial  ships  while  transiting 
the  waters  of  Puget  Sound,  the  Straits  of 
Juan  de  Fuca,  and  the  Olympic  Coast 
National  Marine  Sanctuary.  An  example 
of  one  of  these  measures  is  the  planned 
International  Tug  of  Opportimity 
System  (ITOS),  which  is  a  system 
designed  to  coordinate  tugs  responding 
to  disabled  vessels  off  the  Olympic 
Coast. 

This  study  represents  another  step  in 
a  continuous  improvement  process  to 
address  maritime  concerns  in  the  Pacific 
Northwest.  Development  of  this  project 
began  in  early  December  1996. 

These  Workshops  are  the  second 
formal  session  to  obtain  stakeholder 


inQ2K 


r..j..r 


F». 
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input  and  feedback.  The  first  two,  held 
in  March  in  Seattle,  were  used  to  obtain 
the  stakeholder  concerns  about  the 
hazards  in  the  waterway,  as  well  as  to 
identify  potential  additional  measures. 
This  information  was  used  by  the  Expert 
Panel  (held  in  Seattle  in  April)  and 
Volpe  to  augment  both  expert  judgment 
and  data  in  their  analysis.  This  session 
will  be  used  to  gather  feedback  on  the 
outcome  of  the  study  (in  addition  to  the 
docket  as  described  above)  and  to  start 
to  develop  a  refined  picture  of  what 
additional  steps  should  be  evaluated  as 
the  process  moves  forward. 

The  current  workshops  will  allow  the 
Coast  Guard  to  present  the  outcome  of 
the  study,  and  gather  stakeholder 
comments  on  the  outcome.  These 
comments  will  be  presented  to  the 
Secretary  along  with  the  Additional 
Hazards  Study. 

Dated:  May  29. 1997. 
Howard  L.  fUme, 

Acting  Director.  Standards.  U.S.  Coast  Guard. 
(FR  Doc.  97-14737  Filed  6-4-97;  8:45  am) 
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DE  » *  ^  MENT  OF  TRANSPORTATION 


Coast  Guard 
[CQOft-«7-014] 

Low- ■  Mis< 


^ippi  River  Watsfway 
ry  Commlttaa 


agency:  Coast  Guard.  DOT. 
ACnON:  Notice  of  meeting. 

SUiMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
will  meet  to  discuss  various  navigation 
safety  matters  affecting  the  Lower 
Mississippi  River  area.  The  meeting  will 
be  open  to  the  public. 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  approximately  3  p.m.  on 
Wednesday.  June  25,  1997. 

ADDRESSES:  The  meeting  will  be  held  in 
the  basement  FGSA  conference  room  of 
the  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans, 
Louisiana. 

F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet,  USCG.  Administrator, 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commander.  Eighth  Coast  Guard 
District  (m).  Room  1341,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 

SUPPtEMENTARV  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 


U.S.C.  App.  2  §1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items:. 

(1)  Approval  of  the  minutes  fitim  the 
December  17, 1996  full  Committefe 
meeting. 

(2)  Subcommittee  Reports. 

(3)  New  Business. 

(4)  Adjournment. 

INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WITH  DISABILITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  the  Executive  Director, 
Captain  J.  Calhoun,  Chief  of  Marine 
Safety  Division.  Eighth  Coast  Guard 
District  as  soon  as  possible. 

Dated:  May  2, 1997. 
T.W.  lodah 

Rear  Admiral.  U.S.  Ckxst  Guard  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  97-14738  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 
I««7-«-C-00-QJTl 

Intant  to  Rule  on  Appticaiton  to  impo^ 
and  \}f  tt\9  Revenue  From  a 

Wa-^^H'   >•  ..f.c.  Aii-pof!     :>ut>M-i.tt»Ki  Oy  ttie 

WaMcer  FiekJ  Airport  Authority,  Grand 
Junction,  Colorado 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  FFC 
revenue  at  Walker  Field  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  7,  1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration: 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Ms.  Corinne 


Nystrom,  Airport  Manager,  at  the 
following  address:  Walker  Field  Airport 
Authority,  2828  Walker  Field  Drive, 
Grand  Junction,  CO  81506. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Walker  Field 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Christopher  Schaffer,  (303)  342- 
1258;  Denver  Airports  District  Office, 
DEN-ADO  Federal  Aviation 
Administration;  26805  68th  Avenue, 
Suite  224;  Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFOmUTION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#97-03-C- 
00-GJT)  to  impose  and  use  PFC  revenue 
at  Walker  Field  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  May  28. 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Walker  Field  Airport 
Authority,  Grand  Junction,  Colorado, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  27, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date: 
September  1,  1997 

Proposed  charge  expiration  dote:  March 
1,2004 

Total  requested  for  use  approval: 
$2,157,000 

Brief  description  of  proposed  project: 
Rehabilitation  of  Taxiway  C;  Aircraft 
rescue  and  firefighting  (ARFF)  /Snow 
removal  equipment  (SRE)  building: 
SRE — multi  use  snow  plowA)room. 

Class  or  classes  of  air  carriers  which 
the  pubUc  agency  has  requested  are  not 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  p)erson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W..  Suite  540,  Ronton,  WA  98055- 
4056.  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
appUcation  in  person  at  the  Walker 
Field  Airport. 
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Issued  in  Ronton,  Washington  on  May  28, 
1997. 

David  A.  Field, 

Manager,  Planning,  Programming,  and 

Capacity  Branch.  Northwest  ^4ou^tai^ 

Region. 

[FR  Doc.  97-14656  Filed  6-4-97;  8:45  am) 
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Surface  Iransportalton  Boaro 

II 
[STB  Oocfcet  Nr>   *«-'-'•'    Suh-Mo.  IX)] 

Longhom  Raiiway  C-cmparv  »♦  31.; 
Dl8Corttinuan.ce  Exet^ioti""    "•  Burnet 
Cou  !-•-■/  *  X 

On  May  15, 1997,  Longhom  Railway 
Company  (Longhom)  filed  with  the 
Surface  Transportation  Board  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  discontinue  service  over 
approximately  a  .25-mile  segment  of  the 
Bumet  Qty  track  owned  by  the  Qty  of 
Austin,  TX,  extending  between  Polk 
Street  and  the  end  of  the  line  at 
Washington  Street  in  Bumet,  which 
traverses  through  U.S.  Postal  Zip  Code 
78611.  Longhom  has  indicated  that  the 
only  station  to  be  affected  by  the 
proposed  discontinuance  of  service  is 
Bumet,  TX. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  Longhom 's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Company- 
Abandonment — Goshen,  360  LC.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C  10502(b).  Li  a 
prior  decision,  Longhom  was 
specifically  directed  to  address  the 
exemption  criteria  of  49  U.S.C.  10502(b) 
if  it  filed  a  petition  for  discontinuance 
of  service  exemption.  See  Longhom 
Railway  Company — Discontinuance 
Exemption — In  Burnet,  TX,  STB  Finance 
Docket  No.  AB-50lX(STB  served  Apr. 
1, 1997)  [Longhom].  Because  the  instant 
petition  fails  to  include  a  discussion  of 
the  exemption  criteria,  Longhom  is 
directed  to  submit  a  supplemental  filing 
addressing  the  exemption  criteria 
within  10  days  of  the  service  of  this 
decision.  Failure  to  do  so  will  result  in 
termination  of  this  exemption 
proceeding.  Assuming  we  receive  the 
supplemental  information,  a  final 
decision  will  be  issued  by  September  2, 
1997. 


Any  offer  of  financial  assistance  to 
subsidize  continued  rail  service  under 
49  CFR  1152.27(b)(2)  will  be  due  no 
later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

Because  this  is  a  discontinuance 
proceeding  and  not  an  abandonment, 
trail  use/rail  banking  and  pubUc  use 
conditions  are  not  appropriate. 

Longhom  and  the  rail  line  owners,  the 
City  of  Austin,  TX,  and  Capital 
Metropolitan  Transportation  Authority, 
have  filed  the  required  environmental 
report  necessary  before  the  rail  line  may 
be  discontinued  and  abandoned.  See 
Longhom.  supra. 

All  fiUngs  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB- 
501(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Donald  T.  Cheatham, 
10220-E  Metropolitan  Drive,  Austin.  TX 
78758. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  PubUc  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  |TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  normally  will  be  made  available 
within  60  days  of  the  filing  of  the 
petition.  The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Decided:  May  30,  1997. 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  97-14731  Filed  6-4-97;  8:45  am) 
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M  E  NT  OF  THE  TREASURY 


Customs  Service 
[T.D.  97-47] 

Country  of  Origin  klarlUng  of  Products 
of  Hong  Kong 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasvuy . 
action:  Notice  of  PoUcy. 

summary:  This  document  notifies  the 
public  that,  with  respect  to  imported 
goods  produced  in  Hong  Kong  after  the 
reversion  of  that  region  to  China  on  July 
1, 1997,  the  proper  country  of  origin 
marking  for  such  goods  will  continue  to 
be  "Hong  Kong." 

EFFECTIVE  DATE:  The  position  set  forth  in 
this  document  is  effective  for 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
July  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Walker,  Special  Classification  and 
Marking  Branch  (202)  482-6980. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanently  as  the  nature  of  the 
article  (or  its  container)  will  permit,  in 
such  a  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
Enghsh  name  of  the  country  of  origin  of 
the  article.  Failure  to  mark  an  article  in 
accordance  with  the  requirements  of  19 
U.S.C.  1304  shall  result  in  the  levy  of  a 
duty  of  ten  percent  ad  valorem.  Part 
134,  Customs  Regulations  (19  CFR  Part 
134),  implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

Pursuant  to  the  Sino-British  Joint 
Declaration,  signed  in  1984,  the  People's 
Republic  of  China  will  resume  the 
exercise  of  sovereignty  over  Hong  Kong 
on  July  1, 1997.  With  respect  to  goods 
produced  in  Hong  Kong  while  under  the 
sovereignty  of  Great  Britain,  the 
Customs  Service  has  taken  the  position 
that  such  goods  should  properly  be 
marked  to  indicate  that  their  origin  is 
"Hong  Kong." 

It  has  been  determined  that  no  change 
in  the  current  practice  regarding  the 
country  of  origin  marking  of  goods 
produced  in  Hong  Kong  should  be  made 
as  a  result  of  the  reversion  of  that 
region's  sovereignty  to  China.  Therefore, 
this  document  notifies  the  pubUc  that, 
unless  excepted  from  marking,  goods 
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produced  in  Hong  Kong  which  are 
entered  or  withdrawn  from  warehouse 
for  consumption  into  the  U.S.  on  or  after 
July  1, 1997.  shall  continue  to  be 
marked  to  indicate  that  their  origin  is 
"Hong  Kong." 

Dated:  May  29, 1997. 

Stiurt  P.  Seidel. 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 

|FR  Doc.  97-14662  Filed  6-4-97;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Census  of  Foreign  Students  in  the 
United  States 

ACTION:  Request  for  proposal. 

SUMMARY:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  U.S.  educational, 
cultural,  public,  and  private  for-profit 
and  not-for  profit-organizations  with 
significant  substantive  experience  in 
international  education  may  apply  to 
conduct  a  statistical  survey  (census)  of 
foreign  nationals  affiliated  with 
institutions  of  higher  learning  in  the 
United  States.  The  census  should 
identify  in  the  most  economical  way 
possible  the  number  of  foreign  students 
and  scholars  studying,  conducting 
research,  or  teaching  at  all  accredited 
universities  and  colleges  in  the  United 
Sutes  starting  in  the  1997-1998 
academic  year;  it  must  provide  detailed 
individual  student  profile  data  which 
should  include  which  students  are  first- 
time  entrants  to  the  U.S  higher 
educational  system,  country-specific 
aggregate  data  in  the  form  of  Coimtry 
Locator  Reports,  and  survey  the  number 
of  American  students  studying  abroad. 
Proposals  should  describe  the 
methodology  which  will  be  used  to 
collect  the  data  and  how  the  material 
will  be  analyzed  and  presented  to  the 
public.  The  proposals  must  also  include 
plans  to  establish  an  advisory  board  to 
provide  assistance  in  identifying  and 
filming  policy  issues  to  be  addressed. 

SUPPLEMENTARY  INFORMATION: 

Overview 

As  the  Federal  agency  tasked  with 
promoting  international  educational 
exchange.  USIA  considers  it  essential  to 
have  an  acciuate  picture  of  foreign 
study  and  scholarship  in  the  United 
States,  such  as  that  provided  by  the 
statistical  survey.  This  survey  should 


provide  a  detailed  and  comprehensive 
picture  of  the  number  and 
characteristics  of  foreign  nationals 
(excluding  permanent  residents  and 
refugees)  affiliated  with  American 
institutions  of  higher  learning  and  the 
number  of  U.S.  students  studying 
abroad.  Topics  of  interest  include  the 
number  of  students  and  scholars,  their 
gender,  countries  of  origin,  and  fields  of 
study.  Information  about  students' 
academic  level  (undergraduate, 
graduate,  post-doctorate),  primary 
source  of  financial  support,  financial 
contributions  they  make  while  in  the 
United  States,  and  location  of  study 
should  be  included.  A  survey  of 
students  in  intensive  Engfish  langiiage 
programs  would  be  of  interest  but  is  not 
required. 

The  Agency  will  consider  funding  a 
publication,  database,  newsletter,  or  any 
other  medium  presented  as  a  viable 
vehicle  for  making  census  data  about 
the  U.S.  and  foreign  student  population 
widely  available  in  a  timely  manner  and 
in  a  clear  and  concise  format.  Continued 
support,  assuming  availability  of 
funding,  will  be  contingent  upon 
accxuate  data  collection,  quality  of 
presentation  of  that  data,  and  prompt 
publication  of  the  census.  The  Agency 
reserves  the  right  to  reproduce,  publish 
or  otherwise  use  any  work  developed 
under  this  grant  for  Government 
purposes. 

Guidelines 

Proposals  should  include  a 
description  of  the  methodology  to  be 
used  to  canvass  colleges  and 
universities  for  information  about  their 
statistics.  Provision  should  be  made  for 
securing  the  highest  possible  response 
rate.  Data  collected  from  the  surveys  of 
foreign  students  enrolled  in  regionally 
accredited  U.S.  institutions  of  higher 
learning  should  be  collected  annually 
with  650  copies  of  the  first  edition  being 
pubhshed  in  hard-copy  and  shipped  to 
USIA  in  the  fall  of  1998.  For  a  more 
detailed  analysis  and  cross  tabulation  of 
the  characteristics  of  the  foreign  student 
population,  individual  student  profile 
data  shoiild  be  collected  emnually  with 
the  first  data  appearing  biennially  in 
computerized  diskette  format  along  with 
the  hard  copy  in  the  fall  of  1999.  Tliis 
individual  student  profile  data  should 
also  be  provided  to  USIA  in  a  format 
that  is  country-specific  on  diskette  in 
the  summer  of  1998  and  should  specify 
detailed  information  showing  the 
number  of  students  fttjm  a  specific 
country  attending  institutions  of  higher 
education  in  each  state  of  the  U.S. 

The  Agency  is  interested  in  a  clear 
presentation  of  the  data  collected  as 
well  as  a  rigorous  analysis  of  the  data 


which  will  draw  conclusions  about  the 
trends  in  international  study  in  the  U.S. 
and  make  data  recommendations  for 
pohcy  for  both  government  and 
academia.  An  advisory  board  must  be 
established  to  provide  assistance  in 
identifying  and  fi-aming  policy  issues  to 
be  addressed  and  should  meet  at  least 
once  a  year.  Board  members  would 
likely  be  drawn  from  a  broad  range  of 
disciplines  and  orgemizations  such  as 
NAFSA:  Association  of  International 
Educators  and  the  American 
Association  of  Collegiate  Registrars  and 
Admissions  Officers,  and  would  be 
expected  to  provide  fresh  perspectives 
on  topics  that  are  related  to  the 
internationalization  of  higher  education. 

Scholarly  analyses  of  census  data 
addressing  pertinent  policy  issues 
should  be  included,  taking  into 
consideration  a  wide  range  of 
prospective  readers  and  policymakers  in 
government,  academia,  and  business. 
The  publication  should  include  a 
section  on  the  mechanics  and  uses  of 
data  analysis,  highlighting  how 
conclusions  can  be  drawn  from  the  data 
collected,  what  some  of  the  limitations 
of  that  analysis  can  be,  and  how  the  data 
can  benefit  those  supplying  it,  i.e.  as  a 
campus  advocacy  or  recruiting  tool. 

Please  include  with  the  proposal  a 
complete  list  of  proposed  chapter 
headings  and  sample  analyses.  We 
welcome  innovative  approaches  to  the 
presentation  of  material.  Topics  we 
would  like  to  see  addressed  might 
include: 

(1)  Relationship  to  immigration  flows 

(2)  Global  competitiveness:  How 
changing  patterns  in  preferred  fields  of 
study  among  international  students 
reflect  sociological  and  economic  trends 
in  other  countries; 

(3)  The  impact  on  the  U.S.  economy 
and  labor  market; 

(4)  Global  trade: 

(5)  A  comparative  analysis  of  readily 
available  statistics  on  foreign  student 
eiuollment  in  countries  with  significant 
international  student  presence; 

(6)  How  demographics  of  the 
international  student  population  in  the 
U.S.  is  affected  by  visa  control; 

(7)  U.S.  faculty  and  students  lecturing 
and  researching  abroad:  The  coimtries/ 
regions  they  are  going  to,  the  fields  of 
study,  and  who  pays  for  it. 

Grant  should  begin  on  or  about 
October  1,  1997  and  nm  through 
September  30, 1999. 

Proposed  budget:  Budget  may  not 
exceed  $175,000.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
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further  clarification,  applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  faciUtate  USIA 
decisions  on  funding.  The  $175,000  is 
expected  to  constitute  only  a  portion  of 
the  total  project  funding.  Cost  sharing  is 
required  and  the  proposal  should  Ust 
other  anticipated  sources  of  support. 
Grant  applications  should  demonstrate 
financial  and  in-kind  support. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel 
and  per  diem; 

(2)  Other  direct  costs,  inclusive  of 
rent,  utilities,  etc.; 

(3)  Overhead  expenses,  auditing  costs, 
subject  to  limits  outlined  above. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  EUgible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
ehgible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Area  Offices  and  the  USIA  post 
overseas,  where  appropriate.  Proposals 
may  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  agency 
elements.  Fuinding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements]  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  apphcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

(1)  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  host  institutions  and 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions  and  may  include 
marketing  the  data. 

(2}  Overall  Quality 

The  content,  definition,  and 
organization  of  all  aspects  of  the  project, 
appropriateness  of  project  plan  and 


content  to  program  objectives;  extensive 
academic  and  professional  involvement 
of  the  staff  assigned  to  the  project  in  the 
U.S.  educational  community;  evidence 
of  understanding  of  the  dynamics  of 
trends  in  international  education. 

(3)  Institutional  Capacity 

Adequacy  of  proposed  resources, 
including  professional  staff  and 
available  educational  network(s),  to 
administer  the  census  successfully, 
based  on  achieving  a  high  response  rate 
from  those  institutions  siuveyed,  in  the 
most  economical  way  possible. 
Development  of  an  appropriate  method 
and  format  for  presentation  and  analysis 
of  the  data. 

(4)  Institution 's  Track  Record/Ability 

Qear  evidence  of  applicant 
institution's  track  record  of  successful 
projects  and  experience  with 
international  education.  Demonstrated 
expertise  of  the  project  director  to 
assume  the  administration  of  this 
undertaking. 

(5)  Cost-Effectiveness 

The  indirect  costs  and  administrative 
components  of  the  program,  as  well  as 
salaries,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  In-kind 
contributions  should  also  be  included. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •  *  *; 
to  strengthen  the  ties  which  imite  use 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  legislation. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guideUnes  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
annoimcement's  title  and  reference 
number  E/ASA-98-01. 
DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 


Agency  by  5  p.m.  Washington,  D.C.  time 
on  July  25, 1997.  Faxed  docimients  will 
not  be  accepted  at  any  time.  Documents 
postmarked  by  July  25, 1997  but 
received  at  a  later  date  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Advising  and  Student  Services.  E/ASA, 
Room  349.  U.S.  Information  Agency, 
301  4th  Street,  SW.,  Washington,  DC 
20547.  Tel:  (202)  619-5434.  Fax:  (202) 
401-1433.  e-mail:  advisedusia.gov.  to 
request  a  SoUcitation  Package 
containing  more  details.  Please  request 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  fw 
preparation  of  the  proposal  budget 
TO  DOWNLOAD  A  SOUOTATKM  PACKAGE 
VIA  MTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  a  hittp://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 
TO  RECEIVE  A  SOUCfTATION  PACKAGE  VU 
FAX  ON  DEMAND:  The  entire  SoUcitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401/7616.  Please  request  a 
"Catalog"  of  available  dociunents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Ann  Prince  on  all  inquiries  and 
correspondences.  Interested  appUcants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  appUcants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSK>NS:  AppUcants  must  follow  all 
instructions  given  in  the  SoUcitation 
Package.  The  original  and  twelve  copies 
of  the  proposal  plus  one  extra  copy  of 
the  cover  sheet  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ASA-98- 
01,  Office  of  Grants  Management.  E/XE, 
Room  326.  301  4th  Street,  SW., 
Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Biueau's  authorizing 
legislation,  programs  must  maintain  a 
non-poUUcal  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  poUtical,  social, 
and  cultural  Ufe.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
reUgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 


<(»'•!  1' 


^f>deral  Register  /  Vol.  62.  No. 


108  /  Thursday,  June  5.  199' 


encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy ',  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  May  30.  1997. 
Dall  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

IFR  Doc.  97-14713  Filed  6-4-97;  8:45  ami 
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DEPARTMENT  OF  VETERANS      . 
AFFAIRS 

[0MB  Control  No.  2900-0569] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comnnent  Request;  Revision 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  customer 
satisfaction  siuveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4,  1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Lynne  R.  Heltman,  Veterans  Benefits 
Administration  {243F),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
N.W,  Washington,  DC  20420.  Please 
refer  to  "0MB  Control  No.  2900-0569" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  R.  Heltman  at  (202)  273-5440. 
SUPPt.EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 


being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Generic  Clearance  for  the 
Veterans  Benefits  Administration 
Customer  Satisfaction  Surveys. 

OMB  Control  Number:  2900-0569. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  VBA  administers 
integrated  programs  of  benefits  and 
services,  established  by  law  for  veterans 
and  their  survivors,  and  service 
personnel.  Executive  Order  12862. 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  The  VBA  uses  customer 
satisfaction  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VBA  service  delivery  by  helping  to 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

Affected  Public:  Individuals  or 
households,  non-profit  organizations, 
educational  institutions,  veterans' 
service  organizations,  and  businesses  or 
other  for-profits. 


Numl)ef  of  re- 
spondents 


Estimated  an- 
nual burden 
(hours) 


Frequency  of 
response 


Survey  of  V««arans'  Satisfaction  With  the  VA  Compensation  and  Pension  Claims  Process 


1997 
1998 
1999 


22,800 
22,800 
22.800 


5,700 
5,700 
5,700 


One-time. 
One-time. 
One-time. 


VA  Compensation  and  Pension  Claims  Process  Customer  Satisfaction  Focus  Groups 


1997 

1999 


200 
200 
200 


400 
400 
400 


Of»-time. 
One-time. 
One-time. 
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Year 


Number  of  re- 
spondents 


Estimated  an-      fr^a^^rc.  qi 
nualtxjrden       '^  r^'lSL 


(hours) 


response 


Survey  of  Veterans'  Satisfaction  With  ttra  VA  Education  Ctainw  Process 


1997 
1998 
1999 


■ZZ 


One-time. 
One-time. 
One-time. 


VA  Education  Claims  Process  Focus  Groups  (Certifying  Official  Needs,  Montgomery  Ql  Bill,  and  Service  Organization  Focus  Qroup^ 


1997 
1998 
1999 


1997 
1998 


1997 
1998 


1997 
1998 
1999 


1997 
1998 
1999 


1997 


1997 
1998 
1999 


1997 
1998 
1999 


1997  

1998  

1999  


1997  ...ii. 

1998  ......[., 

1999 


1997  

1998  

1999  ....^. 

r^- 


::x; 


One-time. 
One-time. 
One-time. 


VA  Loan  Customer  Service  Survey 


2,300 
2,300 


575 
575 


One-time. 
One-time. 


VA  Loan  Guaranty  i-ertder  Survey 


909 
909 


303 
303 


Or>e-time. 
One-time. 


VA  Regional  Office-Based  Loan  Guaranty  Surveys 


One-time. 
One-time. 
One-time. 


VA  Regional  Office-Based  Loan  Guaranty  Focus  Groups  (Loan  Servicer  and  Realtor  Focus  Groups) 


One-time. 
One-time. 
One-time. 


VA  Regional  Office-Based  Vocational  Rehabilitation  and  Counseling  Surveys 


Insurance  Customer  Surveys 


Survey  of  Insurance  Interactive  Voice  Response  Users 


200 


41 


One-time. 


VA  Regional  Office-Based  Customer  Satisfaction  Sunreys 


One-bme. 

One-time. 
One-time. 


VA  Regional  Office-Based  Customer  Satisfaction  Focus  Groups 


402 
402 
402 


767 
767 
767 


One-time. 
One-bme. 
One-<inr«. 


VA  Regional  Offlce  Specific  Service  Improvement  Initiathres  (Comment  Card) 


VA  Regional  Office-Based  Surveys  Of  Specialized  Population  Groups  (Veterans  Service  Officers  and  Persian  Gulf  War  Veterans) 


1997 
1998 
1999 
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Year 

Number  of  re- 
sporxjents 

Estimated  an- 
nual burden 
(hours) 

Frequency  of 
response 

VA  Regional  Offic«-Bas«d  Focus  Groups  of  Specialized  Population  Groups  (Female  Veterans,  Minority  Veterans,  Active  Duty  Military 

Personnel,  and  Separating  Active  Duty  Military  Personnel)  (Note:  2-year  surveys) 

1997  

60 
60 

120 
120 

OnA-timp 

1999  

Vocational  Rehabilitation  and  Counseling  Service  Survey  (National  Survey) 

1999  

11,200 

5,600 

OnA-timA 

Vocational  Rehabilitation  and  Counseling  Focus  Groups  (National  Survey) 

1998  

300 
300 

600 
600 

OrtA-HmA 

1999  

OnA-tirriA 

VA  Loan  Customer  Service  Survey 

1999  

18,400 

4,600 

Survey  of  Educatlottal  Institutions 

1999  

1.000 

250 

Orvi-timA 

Survey  of  Veterans  Who  Filed  for  an  Increase  In  Their  Service-Connected  Disability  Compensation 

1999  

500 

167 

OnA-HmA 

Survey  of  Veterans  and  Their  Survivors  Who  Have  Been  Denied  Claims  for  Service-Connected  Disability  Compensation  or  Related 

Benefits 

1999  

500 

167 

OnA-tirTM 

Survey  of  Military  Personnel  Who  Are  Separating  From  Active  Duty 

1999 

500 

167 


One-time. 


Survey  of  Veterans  Service  Officers 


1998 


150 


50    One-time. 


Undetermined  Focus  Groups  (To  A 


Issues  and  Canvass  Population  Groups  Not  Yet  identified) 


1998 

1999 


2,000 
2.000 


4,000 
4,000 


One-time. 
One-time. 


Most  customer  satisfaction  surveys 
will  be  recurring  so  that  the  VBA  can 
create  ongoing  measures  of  performance 
and  to  determine  how  well  the  agency 
meets  customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  VBA's  performance. 
The  VBA  expects  to  conduct  62  focus 
groups  involving  a  total  of  2,467  hours 
during  the  remainder  of  1997;  282  focus 
groups  involving  an  estimated  6,947 
hours  in  1998;  and  292  focus  groups 
involving  an  estimated  7,067  hours  in 
1999.  In  addition,  the  VBA  expects  to 
distribute  written  surveys  with  a  total 
annual  burden  of  approximately  13,308 
hours  in  1997,  17,559  hours  in  1998, 
and  27,683  hours  in  1999.  The  grand 
totals  for  both  focus  groups  and  written 
surveys  are — 15,775  hours  in  1997, 
24,506  hours  in  1998.  and  34,750  hours 
in  1999. 


The  areas  of  concern  to  the  VBA  and 
its  customers  may  change  over  time,  and 
it  is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
OMB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct  customer  satisfaction  surveys 
and  focus  groups.  Participation  in  the 
surveys  and  focus  groups  will  be 
voluntary  and  the  generic  clearance  will 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers.  Baseline  data 
obtained  through  these  information 
collections  will  be  used  to  improve 
customer  service  standards.  The  VBA 
will  consult  with  OMB  regarding  each 
specific  information  collection  during 
this  approval  period. 


Dated:  May  14,  1997. 

By  direction  of  the  Secretary 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  97-14665  Filed  6-4-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0073] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
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Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  aibstracted 
below  to  the  Office  of  Management  and 
Budgf  •   I  )^f  B)  for  review  and  comment. 
The  PR.A  i^Dmission  describes  the 
natiire  of  the  infonnation  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  cm* 
or  before  July  7, 1997. 

Foo  tySTMEB  iNFO«MATiA*<  on  A  COTY  OF 
TMfe  SuBiWSSKX  CONTACT    Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0073." 

Title  and  Form  Number:  Enrollment 
Certification,  VA  Form  22-1999. 
(Nate:  A  reference  to  VA  Form  22-1999  also 
includes  VA  Forms  22-1999-1,  22-1999-2, 
and  22-1999-3  unless  otbervase  specified. 
VA  FomK  22-1999-1.  22-1999-2,  and  22- 
1999-3  contain  the  same  information  as  VA 
Form  22-1999.) 

0\{B  Control  Number:  2900-0073. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  VA  is  authorized  to  pay 
educational  benefits  to  veterans  and  '■ 
other  persons  pursuing  approved 
programs  of  education  under  Chapters 
30,  32,  and  35,  Title  38,  U.S.C,  Chapter 
1606,  Title  10.  U.S.C,  and  Sections  901 
and  903  of  Public  Law  96-342. 
Educational  institutions  and  job  training 
establishments  are  required  to  report 
without  delay  information  concerning 
the  enrollment  or  reenrollment  into 
training  of  veterans,  service  persons, 
reservists,  and  other  eligible  person.  In 
certain  cases,  VA  is  authorized  to  make 
payments  in  advance  if  the  trainee 
requests  an  advanced  payment.  The 
information  collected  on  VA  Form  22- 
1999  is  used  by  the  VBA  to  determine 
the  amount  of  educational  benefits 
payable  to  the  trainee  during  the  period 
of  enrollment  or  training  and  to 
determine  whether  the  trainee  has 
requested  an  advanced  payment  of 
benefits.  Without  the  information,  the 
VBA  would  not  have  a  basis  upon 
which  to  make  payment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  f)erson  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soUciting  comments  on  this  collection 
of  information  was  published  on 
December  31,  1996  at  page  69134. 


Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden:  110,344 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion 
(The  number  of  responses  per 
respondent  will-vary  according  to  the 
number  of  trainees  who  receive  VA 
benefits  at  the  educational  institution  or 
job  training  establishment  during  a  12- 
month  period). 

Estimated  Annual  Responses: 
662,068. 

Estimated  Number  of  Respondents: 
7,481. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OhAB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0073"  in  any 
correspondence. 

Dated:  May  19, 1997. 

By  direction  of  the  Secretary. 
Wiiliua  T.  Margaa, 
Program  Analyst. 
|FR  Doc.  97-14666  Filed  6-4-97;  8:45  un] 
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Agency  ^n^o'-^-at'O"  CeiiPcHon 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  infonnation  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Infonnation  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 


Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0132." 

SUPPLEMBITARY  INFORMATION: 

Title  and  Form  Number:  Veteran's 
Application  in  Acquiring  Specially 
Adapted  Housing  or  Special  Home 
Adaptation  Grant,  VA  Form  26-4555. 

OMB  Control  Number:  2900-0132. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  grants  for  specially 
adapted  housing  and  special  housing 
adaptations  for  disabled  veterans  are 
authorized  under  Title  38,  U.S.C. 
2101(a)  and  (b).  VA  Form  26-4555  is 
used  to  gather  the  necessary  information 
to  determine  the  veteran's  eligibility  to 
specially  adapted  housing  or  the  special 
home  adaptation  grant. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  pehod 
soliciting  comments  on  this  collection 
of  information  was  pubUshed  on 
December  31, 1996  at  page  69133. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  133  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
800. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resourt»s  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  29OQ-0132"  in  any 
correspondence . 

Dated:  May  19.  1997. 

By  direction  of  the  Secretary: 
Willian  T.  Mofgao. 
Program  Analyst. 
[FR  Doa  97-14667  Filed  6-5-97;  8:45  ami 

BILUNa  COOC  832(M>1-P 
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[OMB  Control  No.  2900-0051] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  IDepartment  of  Veterans 
Affairs. 
action:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  infonnation  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW. 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0051." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Quarterly 
Report  of  State  Approving  Agency 
Activities.  VA  Form  22-7398. 

OMB  Control  Number:  2900-0051. 


Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  VA  has  authority  to 
reimburse  State  Approving  Agencies 
(SAAs)  for  necessary  salary,  and  fringe 
and  travel  expenses  incurred  in  the 
approval  and  supervision  of  education 
and  training  programs  under  Chapter 
30,  32.  35,  and  36  of  Title  38,  U.S.C, 
and  Chapter  1606  of  Title  10.  U.S.C. 
Reimbursement  is  retrospectively  on  a 
monthly  or  quarterly  basis  upon 
submission  of  an  itemized  invoice  by 
the  SAA  supported  by  visit  reports  and 
program  documents.  VA  Form  22-7398 
is  used  to  standardize  the  collection  of 
information  from  the  SAAs.  The 
information  is  used  by  the  VBA  to 
ensure  that  the  reimbursements  are 
proper  and  accurate.  Without  this 
report,  the  VBA  would  have  no  means 
to  compare  the  efficiency  and 
effectiveness  of  the  SAAs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 


soliciting  comments  on  this  collection 
of  information  was  published  on 
February  3. 1997  at  page  5070. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  240  boius. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  Quarterly. 
•  Estimated  Annual  Responses:  240. 

Estimated  Number  of  Respondents: 
60. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  building. 
Room  10235,  Washington,  EXT  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0051"  in  any 
correspondence. 

Dated:  May  19, 1997.  « 

By  direction  of  the  Secretary: 
Williun  T.  Morgan, 
Program  Analyst. 
[PR  Doc.  97-14668  Filed  6-4-97;  8:45  ami 
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Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Part  589 
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Prohibited  in  Ruminant  Feed;  Final  Rule 
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ME  NT  OF  HEALTH  AND 
SERVICES 


Food  and  Drug  Administration 

21  CFR  Part  589 
[Dockat  No.  96N-0135] 
RIN  0910-^A91 

Substances  Prohibited  From  Use  in 
Animal  Food  or  Feed;  Animal  Proteins 
Prohibited  in  Ruminant  Feed 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  provide  that  animal 
protein  derived  from  mammalian  tissues 
for  use  in  ruminant  feed  is  a  food 
additive  subject  to  certain  provisions  in 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  The  final  rule  establishes 
a  flexible  system  of  controls  designed  to 
ensure  that  nuninant  feed  does  not 
contain  animal  protein  derived  from 
mammalian  tissues  and  to  encourage 
innovation  in  such  controls.  FDA  is 
taking  this  action  because  nmtiinants 
have  been  fed  protein  derived  from 
animals  in  which  transmissible 
spongiform  encephalopathies  (TSE's) 
have  been  found.  Such  proteins  may 
cause  TSE's  in  ruminants.  TSE's  are 
progressively  degenerative  central 
nervous  system  diseases  of  man  and 
other  animals  that  are  fatal. 
Epidemiologic  evidence  gathered  in  the 
United  iGngdom  suggests  an  association 
between  an  outbreak  of  a  ruminant  TSE, 
specifically  bovine  spongiform 
encephalopathy  (BSE),  and  the  feeding 
to  cattle  of  protein  derived  from  sheep 
infected  with  scrapie,  another  TSE. 
Also,  there  may  be  an  epidemiologic 
association  between  BSE  and  a  form  of 
human  TSE  known  as  new  variant 
Creutzfeldt- Jakob  disease  (nv-CJD) 
reported  in  England.  BSE  has  not  been 
diagnosed  in  the  United  States,  and  the 
final  rule  is  intended  to  prevent  the 
establishment  and  amplification  of  BSE 
in  the  United  States  through  feed  and 
thereby  minimize  any  risk  to  animals 
and  humans. 

DATES:  This  final  rule  becomes  effective 
on  August  4,  1997,  except 
§  589.2000(e)(l)(iv).  which  contains 
collection  of  information  provisions 
subject  to  review  and  clearance  by  the 
Office  of  Management  and  Budget 
(0MB).  FDA  is  announcing  that  the 
proposed  collection  of  information  has 
been  submitted  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  The  provision  of 


this  section  will  be  effective  upon 
approval.  FDA  will  announce  the 
effective  date  of  §  589.2000(e)(l)(iv)  in 
the  Federal  Register.  Submit  written 
comments  on  the  collection  of 
information  provisions  by  July  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  A.  (Bert)  Mitchell,  Center  for 
Veterinary  Medicine  (HFV-6),  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-«27-5587. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  -^ 

In  the  Federal  Register  of  January  3, 
1997  (62  FR  552),  FDA  published  a 
proposed  rule  that  would  regulate 
persons  that  manufacture,  blend, 
process,  and  distribute  certain  animal 
protein  products  and  ruminant  feeds 
containing  such  products.  The  proposed 
rule  would  create  a  new  §  589.2000 
entitled,  "Animal  proteins  prohibited  in 
ruminant  feed."  In  general,  the 
proposed  rule  would  state  that  protein 
derived  bom  ruminant  and  mink  tissues 
is  not  generally  recognized  as  safe 
(GRAS)  for  use  in  ruminant  feed,  but 
rather  a  food  additive  subject  to  certain 
requirements  under  the  act.  The 
proposed  rule  also  would  require 
certain  cautionary  statements  on 
products  that  contain  or  may  contain 
such  proteins,  and  establish 
recordkeeping  requirements.  These 
proposed  recordkeeping  requirements 
were  intended  to  facilitate  compliance 
with  the  rule.  For  example,  an  invoice 
obtained  from  a  feed  manufacturer  for  a 
protein  product  not  labeled  with  the 
cautionary  statement  could  be  used  to 
trace  the  product  back  to  the  supplier  to 
ensure  that  the  supplier  manufactures 
and  distributes  animal  protein  products 
from  nonnuninant  sources.  The 
proposed  rule  also  would  reduce  or 
eliminate  certain  regulatory 
requirements  upon  the  development  of 
methods  for  detecting  or  deactivating 
TSE  agents,  or  for  verifying  product 
identity. 

The  preamble  to  the  proposed  rule 
contained  information  regarding 
available  scientific  information  about 
TSE's,  industry  practices,  and  regulatory 
efforts  concerning  TSE's.  The  agency 
refers  interested  persons  to  that 
document  for  such  information.  A  list  of 
recently  published,  relevant  scientific 
information  also  appears  later  in  this 
document. 

The  preamble  to  the  proposed  rule 
also  contained  five  alternatives  to  the 
proposed  restriction  on  the  use  of 
ruminant  protein  in  ruminant  feed. 
These  alternatives,  which  are  discussed 
in  greater  detail  later  in  this  dociunent, 
included  a  restriction  on  the  use  of  all 


ruminant  and  mink  materials  (except 
those  that  have  not  been  found  to 
present  a  risk  of  transmitting  TSE's)  in 
nuninant  feed,  a  restriction  on  the  use 
of  all  mammalian  protein  in  nmiinant 
feed,  a  restriction  on  the  use  of  materials 
from  domestic  species  (such  as  sheep, 
goats,  mink,  deer,  and  elk]  diagnosed  as 
having  a  TSE,  a  restriction  on  the  use  of 
specified  sheep  and  goat  offal  in 
nuninant  feed,  and  a  "no  action" 
alternative.  The  final  rule  restricts  the 
use  of  protein  derived  from  mammalian 
tissues,  with  certain  exceptions,  in 
ruminant  feed.  Thus,  the  final  rule 
represents  a  regulatory  approach  that 
covers  more  material  and  is  easier  to 
implement  than  the  proposed  restriction 
on  the  use  of  ruminant  protein  in 
ruminant  feed,  but  is  more  flexible  and 
better  suited  to  current  industry 
practices  than  the  alternative  restriction 
on  the  use  of  all  mammalian  protein  in 
ruminant  feed. 

FDA  continues  to  believe,  as  it  stated    - 
in  the  preamble  to  the  proposed  rule, 
that  it  is  prudent  to  take  action 
prohibiting  the  use  of  certain  animal 
protein  products  in  nuninant  feed  even 
though  BSE  has  not  been  diagnosed  in 
the  United  States  and  there  is  scientific 
uncertainty  as  to  its  origin, 
transmissibility,  etc.  This  final  rule  will 
prevent  the  establishment  and 
amplification  of  BSE  in  the  United 
States  through  feed,  an  action  the 
agency  believes  is  necessary  to  protect 
animal  and  public  health. 

FDA  received  niunerous  comments,  as 
discussed  below,  on  its  proposed  rule. 
Based  on  those  comments,  the  agency, 
in  the  Federal  Register  of  April  17,  1997 
(62  FR  18728),  published  the  codified 
provisions  of  the  draft  final  rule  and 
provided  an  opportunity  for  comment. 
The  codified  provisions  of  the  draft  final 
rule  were  similar  to  those  in  the 
proposed  rule,  but  the  draft  final  rule 
would  prohibit  the  use  of  protein 
derived  from  mammalian  tissue  with 
certain  specific  exceptions  (such  as 
blood,  gelatin,  inspected  and  processed 
meat  products  that  have  been  cooked 
and  offered  for  human  consumption, 
and  products  whose  mammalian  protein 
consists  entirely  of  porcine  protein). 
Additionally,  the  codified  provisions  of 
the  draft  final  rule  would  eliminate  the 
cautionary  statements  on  pet  food  sold 
at  retail,  define  the  term  "ruminant," 
eUminate  certain  regulatory 
requirements  if  a  Tenderer  used 
exclusively  a  validated,  publicly- 
available  method  for  controlling  the 
manufacturing  process  that  minimizes 
the  risk  of  the  TSE  agent  entering  the 
product,  and  simplify  the  recordkeeping 
requirements. 
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The  agency  received  over  60 
comments  on  the  codified  provisions  of 
the  draft  final  rule.  Most  comments 
supported  the  draft  final  rule,  although 
several  comments  suggested  technical 
changes,  additional  exemptions,  or 
clarifications.  Other  comments 
reiterated  their  objections  to  any 
rulemaking  that  would  declare  tissues  to 
be  nonGRAS  for  use  in  ruminant  feed  or 
advocated  other  alternatives 
(particularly  the  use  of  hazard  analysis 
critical  control  point  programs). 

Based  on  those  comments,  the  agency 
has  made  some  changes  in  this  final 
rule.  The  final  rule  provides  that  protein 
derived  irom  mammalian  tissues  (with 
certain  exclusions)  is  a  food  additive 
imder  the  act.  The  act  defines  a  "food 
additive"  as  "any  substance  the 
intended  use  of  which  results  or  may 
reasonably  be  expected  to  result, 
directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  aHecting  the 
characteristics  of  any  food  *  •   •  if  such 
substance  is  not  generally  recognized, 
among  experts  qualified  by  scientific 
training  and  experience  to  evaluate  its 
safety,  as  having  been  adequately  shown 
through  scientific  procedures  (or,  in  the 
case  of  a  substance  used  in  food  prior 
to  January  1, 1958,  through  either 
scientific  procedures  or  experience 
based  on  common  use  in  food)  to  be  safe 
under  the  conditions  of  its  intended  use 
•  •  •"(see section  201(s)ofthe act  (21 
U.S.C.  321(s))).  Expert  opinion  that  the 
tissues  are  GRAS  would  need  to  be 
supported  by  scientific  literature,  and 
other  sources  of  data  and  information, 
estabUshing  that  there  is  a  reasonable 
certainty  that  the  material  is  not  harmful 
under  the  intended  conditions  of  use. 
Expert  opinion  would  need  to  address 
topics  such  as  whether  it  is  reasonably 
certain  that  BSE  does  not,  or  will  not, 
occur  in  the  United  States;  whether  it  is 
reasonably  certain  that  the  BSE  agent 
will  not  be  transmitted  through  animal 
feed,  i.e.,  that  the  processed  tissues  are 
not  infected  by  the  agent,  are 
deactivated  by  the  rendering  process  or 
are  not  transmitted  orally;  and  whether 
it  is  reasonably  certain  that  the  agent 
will  not  be  transmitted  to  humans 
through  consumption  of  ruminant 
products.  "General  recognition"  cannot 
be  based  on  an  absence  of  studies  that 
demonstrate  that  a  substance  is  unsafe; 
there  must  be  studies  to  establish  that 
the  substance  is  safe.  Also,  the  burden 
of  establishing  that  a  substance  is  GRAS 
is  on  the  proponent  of  the  substance 
(see  U.S.  V.  An  Article  of  Food  *  *  * 
Coco  Rico.  752  F.2d  11  (1st  Cir.  1985). 

The  preamble  to  the  proposed  rule 
included  an  extensive  discussion  of  the 
basis  of  FDA's  preliminary  conclusion 
that  protein  derived  from  ruminant  and 


mink  tissue  for  use  in  riuninant  feed  is 
not  GRAS,  but  rather  is  a  food  additive 
under  the  act.  As  discussed  in  detail  in 
the  agency's  responses  to  the  comments 
received  on  the  proposed  rule,  FDA  did 
not  receive  any  information  that  would 
refute  its  conclusion  that  protein 
derived  from  ruminant  and  mink  tissue 
for  use  in  animal  feed  is  not  GRAS. 

With  regard  to  the  scope  of  the  final 
rule,  protein  derived  fi-om  mammalian 
tissues  includes  both  ruminant  and 
nonruminant  tissues.  FDA's  basis  for  its 
nonGRAS  determination  for  ruminant 
and  mink  tissue  is  discussed  extensively 
in  the  preamble  to  the  proposed  rule 
and  no  information  was  submitted  to 
refute  that  determination.  With  regard  to 
nonruminant  tissue  besides  mink,  such 
tissues  may  include  animals  such  as 
cats,  dogs,  horses,  swine,  etc.  As  the 
preamble  to  the  proposed  rule  discussed 
concerning  a  mammalian-to-ruminant 
prohibition  (62  FR  552  at  568),  industry 
comments  indicated  that  the  usual 
practice  at  feed  mills  and  rendering 
facilities  is  to  conmiingle  ruminant  and 
nonruminant  protein  products.  FDA 
indicated  that  regular  commingling 
could  provide  a  basis  to  determine  that 
protein  from  mammafian  tissues  is  not 
GRAS  for  use  in  ruminant  feed.  The 
description  of  industry  practice  received 
in  comments  on  the  proposed  rule  again 
indicated  that  the  practice  is  to 
commingle  ruminant  and  nonnuninant 
protein.  Because  of  the  potential  TSE 
infectivity  caused  by  mixing  tissues 
from  ruminant  and  mink  and  other 
mammahan  tissues,  FDA  has 
determined  that  protein  derived  from 
mammalian  tissues  (with  certain 
exclusions  discussed  later  in  this 
preamble)  is  not  GRAS  for  use  in 
ruminant  feed.  FDA  notes  that  the 
ruminant-to-ruminant  prohibition  in  the 
proposed  rule  also  would  have 
prohibited  the  use  in  ruminant  feed  of 
this  commingled  tissue  because  the 
definition  of  protein  derived  bom 
ruminant  and  mink  tissue  would  apply 
to  pure  ruminant  or  mink  tissue  as  well 
as  other  mammalian  tissue  that  could 
contain  ruminant  or  mink  protein  due  to 
commingling.  This  final  rule  also 
reduces  the  risk  of  cattle  and  other 
ruminants  being  exposed  to  an  agent 
that  causes  feUne  spongiform 
encephalopathy  and  acknowledges  that 
feline  protein  could  be  a  commingled 
component  of  mammalian  protein 
products. 

The  definition  of  food  additive  in 
section  201(s)  of  the  act  does  not  apply 
to  substances  used  in  accordance  with 
a  sanction  or  approval  granted  prior  to 
enactment  of  section  201(s)  of  the  act 
and  granted  under  the  act,  the  Poultry 
Products  Inspection  Act  (21  U.S.C  451 


et  seq.),  or  the  Federal  Meat  Inspecticn 
Act  (21  U.S.C  601  et  seq.].  The 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  is  imaware  of  any  prior 
sanction  applicable  to  the  use  of  protein 
derived  from  mammalian  tissue  in 
ruminant  feed.  No  one  asserted  a  prior 
sanction  for  the  use  of  protein  derived 
from  ruminant  and  mink  tissues  in 
ruminant  feed  based  on  the  agency's 
discussion  of  a  possible  mammalian-to- 
ruminant  ban  in  the  preamble  to  the 
proposed  rule  (62  FR  552  at  566).  In 
addition,  no  one  asserted  a  prior 
sanction  for  use  of  protein  derived  from 
mammalian  tissues  in  nmiinant  feed  in 
response  to  the  agency's  discussion  of  a 
possible  manunaUan-to-ruminant 
prohibition  in  the  preamble  to  the 
proposed  rule.  The  failure  of  any  person 
to  come  forward  with  proof  of  an 
applicable  prior  sanction  is  a  waiver  of 
the  right  to  assert  or  rely  on  a  prior 
sanction  at  any  later  time. 

The  agency  notes,  that  for  substances 
not  included  in  the  scope  of  the 
definition  of  protein  derived  bom 
mammahan  tissues,  persons  may 
continue  to  self  determine  whether  such 
substances  are  GRAS  for  use  in 
ruminant  feed.  FDA's  authority  to 
determine  substances  to  be  food 
additives  under  the  act  is  discussed  in 
further  detail  below  in  responses  to  the 
comments  on  the  proposed  rule. 

The  final  rule  also  simpUfies  the 
cautionary  statement  for  animal  feeds 
containing  mammahan-derived 
proteins,  eUminates  the  labeling 
requirements  for  pet  food  products  sold 
at  the  retail  level  and  feeds  for 
nonruminant  laboratory  animals,  and 
elaborates  on  the  information  that  must 
be  kept  and  made  available  for 
inspection.  These  changes  are  further 
discussed  below  in  the  responses  to 
comments  received  on  the  proposed 
rule. 

n.  Comments  on  the  Proposed  Rule  and 
Draft  Codified  Text 

FDA  received  more  than  700 
comments  on  the  proposed  rule.  The 
comments  came  from  a  wide  variety  of 
organizations,  such  as  cattlemen, 
renderers.  feed  manufacturers,  and 
pharmaceutical  firms,  Federal  agencies, 
foreign  governments.  State  agriculture 
departments,  trade  associations, 
professional  organizations,  universities 
and  research  institutions,  consumer 
organizations,  and  individual 
consumers.  Additionally,  FDA  held  two 
pubUc  meetings  on  the  proposed  rule. 
The  first  meeting  was  held  in  St.  Louis, 
MO,  on  February  4,  1997,  and  focused 
on  the  rule's  economic  impact  and 
issues  of  interest  to  the  affected 
industries.  The  second  meeting  was 
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held  in  Washington,  DC,  on  February 
13, 1997,  and  focused  on  the  rule's 
environmental  analysis  and  issues  of 
interest  to  consumer  groups  and 
organizations. 

Additionally,  in  the  Federal  Register 
of  April  17, 1997  (62  FR  18728),  FDA 
published  the  codified  provisions  of  the 
draft  final  rule  and  provided  an 
opportimity  for  public  comment.  FDA 
received  over  60  comments  on  the  draft 
codified  text.  ' 

Most  comments  (including  remarks 
made  at  the  public  meetings)  agreed  that 
the  Federal  Government  should  take 
action  to  prevent  the  establishment  and 
amplification  of  BSE  in  the  United 
States  through  feed.  However,  many 
comments  disagreed  as  to  whether  more 
or  less  stringent  regulatory  efforts  were 
needed.  FDA  also  received  comments 
supporting  and  opposing  each 
alternative  that  was  described  in  the 
preamble  to  the  proposed  rule,  as  well 
as  numerous  comments  that 
recommended  new  alternatives.  To 
simplify  the  nature  of  the  ideas 
expressed  in  the  comments,  the 
comments  can  be  divided  into  two 
groups.  One  group  would  maximize  the 
scope  of  the  regulations,  and  the  other 
would  minimize  the  scope  of 
regulations. 

A  large  number  of  comments 
encouraged  FDA  to  increase  the  scope  of 
the  regulations  to  include  a  partial  or 
complete  manmialian-to-ruminant 
prohibition  or  a  mammalian-to-farm 
animal  prohibition,  or  to  apply  a  feed 
prohibition  on  all  food-producing 
animals,  either  to  achieve  a  greater 
reduction  in  the  potential  risk  of  human 
exposure  or  easier  compUance  with  less 
need  for  enforcement  actions.  For 
example,  a  few  comments  asked  that  the 
proposed  regulations  be  expanded  to 
prohibit  the  feeding  of  ruminant 
proteins  to  felines  and  zoo  animals,  and 
the  feeding  of  proteins  from  these 
animals  to  ruminants.  Some  comments 
noted  the  presence  of  scrapie  and  other 
TSE  diseases  in  the  United  States  and 
the  epidemiological  association  between 
scrapie  or  a  modified  scrapie  agent  and 
BSE  in  the  United  Kingdom  in  support 
of  enlarging  the  scope  of  the  rule.  One 
comment  requested  a  ban  on  the  feeding 
of  all  animal  remains  to  other  animals, 
regardless  of  sf)ecies  or  processing 
method.  Another  comment  noted  that 
the  specifications  for  tallow  allowed  for 
the  presence  of  a  small  amount  of 
protein  and  the  possibility  of  a  protein- 
associated  infectivity. 

Other  comments  supported  a 
"minimalist"  approach.  For  example,  a 
significant  number  of  comments  pointed 
out  that  BSE  has  not  been  diagnosed  in 
the  United  States  despite  a  most 


exhaustive  surveillance  effort  by  Federal 
and  State  veterinary  laboratory 
diagnosticians,  veterinarians  accredited 
by  the  U.S.  Department  of  Agricultiu^ 
(USDA),  and  veterinary  practitioners 
who  have  been  specifically  trained  to 
diagnose  the  early  clinical  signs  of  BSE 
in  cattle.  The  USDA  through  statutes 
administered  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  and 
the  Food  Siafety  and  Inspection  Service 
(FSIS)  has  taken  actions  to  ensure  that 
the  border  defenses  against  importing 
the  BSE  agent  are  as  seciue  as  possible. 
FDA  has  advised  manufacturers  of 
human  and  animal  drugs  and  devices, 
human  biologies,  dietary  supplements, 
and  cosmetics  to  obtain  bovine  derived 
ingredients  from  countries  which  are 
bee  of  BSE.  Some  comments  stated  that 
the  adoption  by  industry  of  volimtary 
measures  to  avoid  the  rendering  of 
fallen  sheep  or  sale  of  sheep  proteins  for 
use  in  ruminant  rations,  or  to  stop  the 
feeding  of  ruminant  proteins  to 
ruminants  are  sufficient,  and  no 
regulation  is  warranted.  Other 
comments  reminded  the  agency  of  its 
public  statements  that  the  risk  of  BSE 
occiuTing  in  the  United  States  is  low 
and  getting  lower.  A  comment  from  a 
foreign  regulatory  official  observed  that 
zero  risk  cannot  be  achieved  and  that 
the  calculation  of  risk  through  a 
mathematical  model  is  essential;  this 
comment  also  expressed  the  view  that 
the  agency's  proposed  regulatory 
approach  exceeded  the  risk  of  BSE  in 
the  United  States. 

A  description  of  the  comments  and 
FDA's  responses  follows. 

A.  General  Comments 

1.  Exclusions  for  Certain  Products 

(Comment  1).  Several  comments,  in 
addressing  either  the  proposed  rule  or 
the  agency's  alternatives  to  a  ruminant- 
to-ruminant  prohibition,  suggested 
exclusions  for  specific  products.  The 
suggested  exclusions  included 
proteinaceous  tissues  (such  as  meat), 
nonproteinaceous  materials  (such  as 
grease,  fat,  tallow,  amino  acids,  and 
dicalcium  phosphate  as  a  byproduct  of 
the  gelatin  manufacturing  process),  and 
materials  that  are  not  considered  to  be 
tissues  (such  as  paunch  meal,  feces,  and 
urine).  A  few  sought  exclusions  for 
specific  organs,  such  as  hearts  and 
kidneys,  or  even  exclusions  for  tissues 
(such  as  distal  ileum)  that  have  been 
shown  to  be  infective  for  TSE's  in 
experimental  studies. 

The  agency  has  carefully  considered 
the  various  exclusions  suggested  by  the 
comments  and  has  revised 
§  589.2000(a)(1)  to  define  "protein 
derived  from  mammalian  tissue"  as  any 


protein-containing  portion  of 
mammalian  animals,  excluding  blood 
and  blood  products,  gelatin,  inspected 
and  processed  meat  products  which 
have  been  cooked  and  offered  for 
human  consiunption  and  further  heat 
processed  for  feed  (such  as  plate  waste 
and  used  cellulosic  food  casings),  milk 
products,  and  products  whose  only 
mammalian  protein  consists  entirely  of 
porcine  or  equine  protein. 

FDA  excluded  tnese  items  from  the 
definition  because  the  agency  believes 
that  they  represent  a  minimal  risk  of 
transmitting  TSE's  to  ruminants  through 
feed.  The  excluded  proteins  and  other 
items  are  materials  that  the  available 
data  suggests  do  not  transmit  the  TSE 
agent,  or  have  been  inspected  by  the 
FSIS  or  an  equivalent  State  agency  at 
one  time  and  cooked  tmd  offered  for 
hiunan  food  and  further  heat  processed 
for  feed  and  thus  are  of  lower  risk  than 
those  products  that  the  agency  has 
determined  to  be  nonCRAS,  or  current 
industry  practices  can  provide 
assurances  that  certain  mammalian 
products  can  be  produced  without 
becoming  commingled  with  potentially 
infective  materials.  Additional 
information  on  specific  exemptions 
appears  later  in  this  document. 

The  agency  did  not  revise  the 
definition  to  exclude  nonproteins  or 
items  that  are  not  considered  tissues. 
Such  products,  for  example,  tallow,  fats, 
oils,  grease,  amino  acids,  and  dicalcium 
phosphate  as  a  byproduct  of  the  gelatin 
manufacturing  process,  are  not  covered 
under  this  rule  and  thus  do  not  require 
a  specific  exclusion.  Moreover, 
infectivity  studies  conducted  on  some  of 
these  products  (e.g.,  tallow)  have 
demonstrated  that  they  are  at  low  risk 
of  transmitting  the  TSE  agent.  As  for 
those  comments  suggesting  exclusions 
for  specific  organs  or  tissues,  FDA 
decUnes  to  exempt  such  organs  or 
tissues  either  because  of  their 
demonstrated  infectivity  or  because  they 
have  not  been  sufficiently  studied  to 
confirm  that  they  cannot  transmit  TSE 
disease  to  ruminants  or  may  present  a 
higher  risk  of  transmitting  a  TSE  to 
ruminants  or  because  current  industry 
practice  does  not  support  separation  of 
these  organs  or  tissues  from  other 
higher-risk  organs  or  tissues.  For 
example,  under  current  industry 
practices,  separation  of  muscle  meat 
from  potentially  infective  nervous  tissue 
from  spinal  cords  or  nerve  tissue 
connected  to  spinal  cords  cannot  be 
assured.  In  addition,  FDA  notes  that  the 
origin  of  these  materials  is  not  easily 
determined  when  they  arrive  at  a 
rendering  facility. 

The  agency  may  revise  the  rule 
further  to  add  or  delete  items  bom  the 
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list  of  exclusicHis  and  make  necessary 
corresponding  changes  to  the  rule  when 
sufficient  scientific  information 
becomes  available  about  the  ability  of 
those  items  to  transmit  TSE  disease. 

2.  Scientific  Issues 

Numerous  comments  raised  scientific 
issues  regarding  BSE,  nv-CJD,  and  the 
need  for  additional  scientific  research. 

a.  Causes  of  BSE. 

(Comment  2).  Several  comments 
stated  that  BSE  is  unlikely  to  occur 
spontaneously  in  an  individual  animal. 

Although  the  theory  that  TSE's  occur 
spontaneously  as  well  as  the  other 
theories  as  to  BSE's  origins  (see  62  FR 
552  at  558  and  559)  are  not  proven,  FDA 
has  not  discounted  any  theory.  The  final 
rule  would  prevent  the  establishment 
and  amplification  of  BSE  in  ruminants 
through  feed  by  prohibiting  the  use  of 
proteins  derived  from  mammalian  tissue 
in  ruminant  feed  regardless  of  whether 
BSE  may  occur  spontaneously  or  enter 
the  United  States  through  imported 
animals  or  animal  products  or  may 
result  from  a  cross-species  or  intra- 
spedes  transmission  of  a  TSE  agent. 

(Comment  3).  Many  conunents 
claimed  that  scrapie  in  sheep  was  the 
cause  of  BSE  in  the  United  Kingdom. 

FDA  agrees  that  the  use  of  sheep  with 
scrapie  which  were  rendered  and  fed  to 
cattle  as  meat  and  bone  meal  is  a 
possible  cause  of  BSE  in  the  United 
Kingdom.  This  final  rule  prevents  sheep 
materials  from  being  processed  and  fed 
back  to  cattle  and  other  ruminants. 
Additionally,  some  conunents  stated 
that  the  adoption  by  industry  of 
voluntary  measures  to  avoid  rendering 
of  fallen  sheep  and  the  sale  of  sheep 
proteins  to  ruminants  should  provide 
sufficient  safeguards  to  allow  sheep  to 
be  excluded  from  the  final  rule.  FDA 
disagrees  with  this  statement  liecause 
sheep  are  known  to  have  a  TSE  (scrapie) 
that  has  a  long  incubation  period  and 
because  of  information  from  an  FDA 
survey  conducted  in  1992  that  clearly 
showed  that  a  voluntary  ban  was  not 
fully  implemented  and  that  sheep  that 
had  died  of  causes  other  than  slaughter 
were  being  rendered  and  that  rendered 
sheep  protein  was  being  sold  for  use  in 
the  manufacture  of  cattle  feed.  This 
survey  is  discussed  in  the  preamble  to 
the  proposed  rule  (62  FR  552  to  582). 

(Comment  4).  Several  comments 
argued  that,  in  the  United  Kingdom, 
BSE  was  spread  by  ruminant-to- 
ruminant  recycling. 

FDA  agrees  that,  in  the  United 
Kingdom,  BSE  was  spread  by  the 
practice  of  feeding  ingredients  from 
processed  BSE-infected  cattle  to  other 
cattle,  including  young  calves.  The 
processes  that  were  used  did  not 


completely  inactivate  the  BSE  agent. 
This  final  rule  prevents  ruminant-to- 
ruminant  recycling. 

(Comment  5).  Several  comments 
pointed  out  that  the  cause  of  BSE  is 
unknown. 

Even  though  the  exact  nature  of  the 
cause  of  BSE  and  many  aspects  of  its 
etiology  and  pathogenesis  are  unknovirn, 
studies  indicate  that  the  feeding  of  BSE- 
infected  material  to  cattle  spread  the 
disease  to  iminfected  animals.  The  final 
rule  is  intended  to  prevent  the 
estabUshment  and  amplification  of  BSE 
in  the  United  States  through  feed  even 
though  many  details  regaining  the  BSE 
agent  are  unknown. 

b.  Epidemiology  of  BSE. 

(Comment  6).  Numerous  comments 
expressed  concern  that  transmissible 
mink  encephalopathy  (TME)  resuhed 
from  mink  being  fed  materials  derived 
primarily  from  downer  cattle.  These 
comments  suggested  that  this  possible 
link  between  cattle  and  TME  may 
indirectly  indicate  that  BSE  is  already 
present  in  the  United  States  cattle 
population. 

The  exact  cause  of  these  TME 
outbreaks,  the  most  recent  occurring  in 
1985,  has  not  been  proven,  but  FDA 
agrees  that  there  is  a  possibility  that  the 
theory  is  correct.  The  final  rule, 
however,  would  prevent  cattle-to-cattle 
transmission  of  any  imdetected  BSE  in 
the  United  States  as  well  as  the 
transmission  of  TSE's  from  mink  to 
cattle. 

(Comment  7).  Several  comments 
claimed  that  BSE  is  present  in  pigs  in 
the  United  States. 

Based  on  the  available  evidence,  FDA 
does  not  believe  that  BSE  is  present  in 
pigs  in  the  United  States.  A  naturally- 
occurring  TSE  has  not  been  identified  in 
pigs  in  the  United  States  or  elsewhere 
in  the  world.  FDA  is  aware  that,  in  a 
study  conducted  in  the  United 
Kingdom,  1  out  of  10  pigs  appeared  to 
develop  TSE  lesions  after  exposure  to 
BSE  (Ref.  1),  but  this  infection  occurred 
through  intracerebral,  intraperitoneal, 
and  intravenous  inoculation  rather  than 
under  natural  conditions  (such  as 
feeding).  Despite  these  new 
inoculations,  the  other  nine  pigs  did  not 
develop  a  TSE.  In  emother  experiment, 
newborn  pigs  fed  the  BSE  agent  have 
remained  healthy  at  72  months  of  age 
(Ref.  2). 

(Comment  7a).  One  comment  claimed 
that  a  TSE  was  observed  in  U.S.  pigs  in 
1979. 

The  cause  of  the  clinical  signs  and 
lesions  cannot  be  affirmed  or 
completely  refuted.  FDA  notes  that  it 
has  been  over  1 7  years  since  the 
incident  was  reported  and  that  there 
have  been  no  reports  of  a  recurrence. 


From  FDA's  evaluation  of  this  comment, 
the  agency  notes  that  the  condition 
caused  by  salt  toxicity /water 
deprivation,  produces  similar  clinical 
signs  and  lesions  as  those  reported  in 
the  1979  incident. 

(Comment  8).  Many  comments 
pointed  out  that  TSE's  already  exist  in 
animals  in  the  United  States.  These 
comments  usually  referred  to  TSE's  in 
sheep,  goats,  elk,  mink,  and  deer. 

FDA  agrees  that  TSE's  already  exist  in 
some  animals  in  the  United  States  and 
identified  several  such  TSE's  in  the 
preamble  to  the  proposed  rule  (see  62 
FR  552  at  556  and  557  (describing 
scrapie,  TME.  and  chronic  wasting 
disease  (CWD))).  By  prohibiting  the  use 
of  proteins  derived  from  mammahan 
tissues  in  ruminant  feed,  the  final  rule 
should  prevent  the  transmission  of  these 
diseases  to  ruminants  through  feed. 

(Comment  9).  Several  comments  cited 
feline  spongiform  encephalopathy  (FSE) 
as  an  example  of  the  BSE  agent's  ability 
to  cross  species  barriers. 

The  epidemiology  of  FSE  supports 
this  theory,  but  the  risk  of  BSE  crossing 
species  barriers  is  present  only  in  a 
country  where  BSE  exists.  The  United 
States  has  no  BSE,  and  the  final  rule 
provides  the  necessary  feed  controls  to 
limit  the  risk  of  BSE  crossing  species 
barriers  and  infecting  U.S.  cattle  and 
other  ruminants  through  feed  uses  of 
protein  products  from  infected  animals 
should  BSE  occur  here  (i.e.,  a  preventive 
liarrier  to  the  establishment  and 
amplification  of  BSE  through  feed). 

(Comment  10).  Some  comments 
argued  that  TSE  diseases  may  occur  in 
all  animals,  and  prions  have  been 
identified  in  sp>ecies  as  diverse  as 
salmon  and  fruit  flies. 

Prions  are  proteins  and  are  normal 
constituents  of  many  living  organisms 
ranging  fixim  yeast  to  mammals.  The 
function  of  prions  are  unknown.  Under 
one  theory,  the  TSE  or  BSE  agent  is  an 
abnormal,  infectious  protein  that 
changes  a  normal  "host"  protein  or 
prion  in  an  animal  or  organism  into  the 
causative  agent  (see  62  FR  552  at  558). 
At  this  time,  a  naturally  occurring  TSE 
has  not  been  identified  in  all  animals. 
For  example,  although  horses,  pigs, 
poultry,  salmon,  and  fruit  flies  have 
prions,  they  are  not  known  to  have 
natiu^lly-occiirring  TSE's. 

(Comment  11).  Several  comments 
discussed  the  possibility  of  BSE  being 
present  in  the  feces  of  poultry  that 
consumed  cattle  meat  and  bone  meal  in 
their  diets.  These  comments  expressed 
concern  that  the  BSE  agent  would 
spread  to  cattle  which  might  consume 
poultry  litter  in  their  feed  or  to  plants 
to  which  poultry  litter  was  applied  as  a 
fertilizer. 
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tuj\  IS  unaware  oi  aiiy  research  on 
this  issue  that  would  indicate  that  the 
agency  should  take  regulatory  action  coi 
poultry  litter  at  this  time. 

c.  Transmission  of  BSE. 

(Comment  12).  Many  comments 
addressed  the  safety  of  various  tissues 
(such  as  blood,  bone,  and  muscle) 
relative  to  TSE  diseases.  For  example, 
some  comments  asserted  that  ruminant 
blood  will  not  transmit  TSE  whereas 
others  claimed  that  blood  presents  some 
risk  of  infectivity.  Other  comments 
asserted  that  bone  and  muscle  are  safe, 
but  that  brain,  spinal  cord,  and  eyes  are 
high-risk  tissues  for  TSE.  Some 
comments  claimed  that  oral 
transmission  of  TSE  is  very  inefficient. 

The  research  to  date  on  TSE  diseases 
and  the  infectivity  of  various  tissues 
from  infected  animals  consists  of  2 
types.  The  first  consists  of  extensive 
research  carried  out  over  a  long  period 
of  time  in  sheep,  using  sheep  as  the 
model  for  evaluating  scrapie  and  other 
TSE  diseases.  This  research  has 
provided  valuable  information  about  the 
nature  of  the  diseases  in  aimnals  and 
comparatively  little  on  the  infectivity  of 
tissues.  The  second  cpnsists  of  recent 
studies  that  have  been  carried  out  in 
other  animals  using  agents  such  as  BSE 
in  cattle  and  TSE's  in  mice.  Many  of  the 
tissue  infectivity  studies  for  scrapie  and 
BSE  have  been  carried  out  using  several 
different  strains  of  laboratory  mice 
which  have  various  degrees  of  natural 
susceptibility  to  TSE's.  Samples  of 
tissues  taken  from  TSE  infected  animals 
are  inoculated  into  the  brain  of  these 
laboratory  animals.  The  assessment  of 
the  infectivity  of  tissues  has  been  based 
on  the  outcome  of  these  studies.  The 
results  of  this  research  indicate  that 
blood,  bone,  certain  other  tissues,  and 
tallow  do  not  transmit  TSE  to  the 
experimentally  exposed  mice  whereas 
samples  of  brain,  spinal  cord,  eyes,  and 
some  areas  of  the  intestinal  tract  from 
cattle  that  died  of  BSE  transmit  a  TSE 
to  the  mice. 

FDA  agrees  with  the  comments 
regarding  the  comparative  infectivity  of 
oral  versus  intracerebral  routes  of 
exposure  and  the  estimate  that  the  oral 
route  might  be  as  much  as  100,000  times 
less  infective  than  by  injection  (Ref.  3). 
However,  at  this  time,  research  has  not 
provided  adequate  data  on  the  level  of 
infectivity  from  oral  transmission. 
(Comment  13).  Other  comments 
pointed  to  the  unproven  natiue  of  the 
rodent  bioassay  for  safety  evaluation  of 
various  animal  tissues.  The  comments 
stated  that  the  TSE  agent  may  be  in 

other  tissues  at  amoimts  below  the 

detection  limit  of  the  rodent  bioassay. 
The  comments  asserted  that,  if  the 

lowest  infectious  dose  of  BSE  is  very 


small,  undetected  small  amounts  of 
agent  in  tissues  could  theoretically 
transmit  TSE  to  a  new  host. 

FDA  agrees  that  the  infective  dose  of 
TSE  agents  is  small  and  that  bioassays 
have  limitations.  The  results  of  these 
assays  caiuiot  presently  be  confirmed  by 
more  traditional  chemical  or 
microbiological  methods.  Therefore, 
while  small  undetected  amounts  of  the 
TSE  agent  could  be  present  in  the  tissue, 
at  this  time,  the  agency  believes  these 
amounts  present  a  minimal  risk. 

(Comment  14).  Several  comments 
discussed  recent  information  describing 
maternal  transmission  of  BSE.  These 
comments  stated  that  maternal 
transmission  is  at  a  very  low  rate  and 
would  not  maintain  the  epidemic  in  the 
United  iGngdom.  Other  comments 
claimed  that  lateral  transmission  (from 
one  animal  to  another  in  the  same  herd) 
is  not  detected  in  BSE,  whereas  some 
comments  stated  that  BSE  crosses 
species  barriers. 

FDA  acknowledges  these 
characteristics  of  BSE,  and  the  preamble 
to  the  proposed  rule  identified  possible 
maternal  transmission  and  BSE's  ability 
to  cross  species  barriers  as  being  among 
the  various  factors  justifying  FDA's 
regulation  of  proteins  intended  for  use 
in  ruminant  feed  in  order  to  prevent  the 
establishment  and  amplification  of  BSE 
in  the  United  States  through  feed  (see  62 
FR  552  at  559  and  560).  While  it  may 
be  true  that  the  risk  of  maternal 
transmission  is  very  low  and  will  not 
sustain  a  significant  epidemic  as 
discussed  in  the  preamble  to  the 
proposed  rule,  the  possible  use  of 
infected  protein  from  mammalian 
tissues  in  cattle  feed  may  lead  to 
establishment  and  ampUfication  of  BSE 
in  the  United  States  through  feed.  Thus, 
the  final  rule  ensures  that,  whatever  the 
mode  of  transmission,  the  TSE  agent 
will  stop  with  the  infected  animal. 

(Comment  15).  One  comment 
suggested  that  FSE-infected  cats 
transported  to  the  United  States  &t)m 
the  United  Kingdom  could  introduce 
BSE  into  the  United  States  if  the 
carcasses  of  those  cats  were  permitted  to 
be  rendered  into  meat  and  bone  meal. 
The  probabiUty  that  such  a  scenario 
would  occur  appears  to  be  remote  since 
fewer  than  100  cats  in  the  United 
Kingdom  have  been  diagnosed  with 
FSE,  and,  therefore,  the  probability  that 
an  infected  cat  would  be  transported  to 
the  United  States  is  small.  Furthermore, 
relatively  few  domestic  cats  (those  that 
are  considered  family  pets)  are  rendered 
upon  their  deaths.  Rendering  of  cat 
carcasses  is  much  more  common  for 
feral  or  stray  animals,  but  in  the  event 
that  FSE-infected  tissues  were  rendered 
into  meat  and  bone  meal,  the  final  rule 


prohibits  the  use  of  proteins  derived 
from  mammalian  tissues,  including 
feline  tissues,  in  nmiinant  feed. 
Therefore,  FSE-infected  cats  will  not 
cause  BSE  in  the  United  States  through 
feed. 

(Comment  16).  Two  comments 
expressed  the  view  that  protein  derived 
from  cats  and  zoo  animals  should  be 
prohibited  frt>m  use  in  feeds  intended 
for  ruminants,  cats,  and  zoo  animals. 
This  recommendation  was  based  on  the 
fact  that  domestic  cats  and  other 
members  of  the  family,  Felidae, 
including  zoologic  specimens  are 
susceptible  to  TSE. 

The  agency  agrees  that  the  concerns 
raised  in  the  comments  are  valid,  and 
the  final  rule  prohibits  the  use  of  feline 
and  ruminant  protein  in  ruminant 
rations  including  the  rations  of 
ruminants  maintained  in  zoological 
exhibits.  The  final  rule  does  not  prohibit 
the  use  of  mammalian-derived  protein 
in  feeds  intended  for  feUds  or 
noruiuninant  zoo  animals  because  the 
intent  of  the  rule  is  to  prevent  the 
estabUshment  and  amplification  of  BSE 
in  the  United  States  through  feed  and 
thereby  minimize  risk  to  animals  and 
humans.  The  feed  use  of  protein  from 
felids  and  zoo  animals  in  feed  for  cats 
and  nonruminant  zoo  animals  should 
not  present  a  risk  of  estabUshing  and 
amplifying  BSE  in  the  United  States 
through  feeds  for  ruminants. 

d.  New  Variant  Creutzfeldt-Jakob 
Disease  (nv-CJD). 

(Comment  1 7).  Many  comments 
expressed  concern  about  the  emergence 
of  nv-CJD  in  the  United  Kingdom  and 
France  and  that  it  may  have  been 
transmitted  to  humans  through  meat 
consumption.  Some  comments  raised 
concerns  that  nv-CJD  might  occur  in  the 
United  States. 

FDA  shares  this  concern  about  nv-CJD 
and,  in  conjunction  with  the  Centers  for 
Disease  Control  and  Prevention,  is 
monitoring  it  closely.  As  stated  in  the 
preamble  to  the  proposed  rule,  the 
epidemiological  studies  conducted  in 
the  United  Kingdom  do  not  directly  Unk 
nv-CJD  to  meat  consumption,  but 
suggest  that  the  nv-CJD  cases  are  finked 
to  exposure  to  BSE  before  the 
introduction  of  specified  tissue  bans  in 
the  United  Kingdom  in  1989  (62  FR  552 
at  561).  In  October  1996,  a  study  using 
strain  typing  techniques  for  TSE's 
compared  nv-CJD's  strain  characteristics 
against  BSE  transmitted  to  mice  and 
macaques.  The  results  showed  nv-CJD's 
strain  characteristics  to  be  consistent 
with  BSE  as  the  source  of  nv-CJD.  This 
study,  which  appeared  in  the  October 
24, 1996,  issue  of  Nature  (Ref.  4), 
provided  a  suggested  link  between  BSE 
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and  nv-CJD,  but  was  not  direct  proof  of 
such  a  link. 

The  Centers  for  Disease  Control  and 
Prevention  completed  a  survey  in  1996 
of  cases  of  CJD  in  the  United  States  and 
found  no  cases  that  fit  the 
characteristics  of  nv-CJD.  Additionally, 
most  meat  products  consiuned  by 
humans  are  subject  to  USDA's 
jurisdiction,  and  USDA  is  examining 
this  issue  to  identify  any  risk  and  ways 
to  minimize  the  risks,  if  any,  to 
consumers. 

e.  Research  needs  for  BSE. 
(Comment  1 8).  Numerous  comments 

expressed  concern  about  the  lack  of 
adequate  published  research  on  TSE 
diseases,  inactivation  of  the  agents,  and 
public  health  implications.  For 
example,  some  comments  noted  the  lack 
of  information  about  the  minimum 
infective  dose  for  BSE  while  others 
expressed  a  need  to  develop  a  process 
to  inactivate  or  eliminate  the  BSE  agent 
during  rendering  or  to  develop  specific 
and  sensitive  analytical  methods  for 
animal  feeds  that  would  detect  rendered 
proteins  from  various  species. 

FDA  agrees,  as  discussed  in  the 
preamble  to  the  proposed  rule,  that 
many  scientific  issues  related  to  TSE's 
remain  unresolved.  The  agency 
encourages  research  that  addresses  these 
needs,  specifically  (but  not  limited  to): 
Determination  of  minimiun  infective 
oral  dose  for  establishment  of  BSE  in 
cattle;  development  and  validation  of  a 
process  to  inactivate  or  eliminate  the 
BSE  agent  during  rendering; 
development  of  specific  and  sensitive 
analytical  methods  for  the  detection  of 
rendered  proteins  from  various  species 
in  animal  feeds;  development  of  a 
highly  sensitive  bioassay  for 
determination  of  the  TSE  agent  presence 
in  animal  tissues;  and  development  of 
specific  antemortem  tests  to  detect  the 
presence  of  TSE  agents  and  diseases  in 
animals. 

f.  New  scientific  information. 
Several  recently  published  articles  on 

TSE's,  BSE,  and  nv-CJD  are  not 
referenced  in  the  proposed  rule.  In  brief, 
the  most  relevant  of  these  scientific 
publications  are  Usted  in  the  references 
in  section  DC  of  this  dociunent. 

hi  one  article,  the  physicochemical 
properties  of  the  BSE  and  nv-CJD 
molecules  were  characterized  to  identify 
strain  variations  with  nv-CJD  (Ref.  4).  It 
was  found  that  nv-CJD  is  distinct  from 
other  types  of  CJD  and  resembles  BSE 
transmitted  to  mice,  cats,  and  macaque, 
which  is  consistent  with  BSE  being  the 
source  of  nv-CJD. 

In  another  article,  the  authors  used 
mathematical  models  to  make 
assumptions  about  the  incubation 
period  for  nv-CJD  and  the  number  of 


exposed  people  (Ref.  5).  Based  on  these 
assumptions,  they  outlined  a  range  of 
scenarios  to  estimate  the  future 
incidence  of  nv-CJD  in  the  United 
Kingdom.  A  large  measiu^  of 
uncertainty  surrounds  any  modeling 
that  is  based  on  14  cases  of  nv-CJD  and 
a  lack  of  rehable  information  about  the 
incubation  period  for  nv-CJD. 

The  results  of  USDA's  examination  of 
5,427  cattle  brains  were  discussed  in  a 
recent  article  (Ref.  6). 

Another  article  discussed  the 
detection  of  scrapie  in  peripheral  nerves 
of  scrapie-diseased  sheep  and 
concluded  that  mutton  of  scrapie- 
diseased  animals  should  not  be  regarded 
as  being  free  of  the  scrapie  agent  (Ref. 
7). 

Prion  protein  was  not  detected  by 
Western  blot  analysis  in  55  percent  of 
mice  inoculated  intra-cerebrally  with 
BSE,  although  it  was  detected  in  100 
percent  in  subsequent  passages  (Ref.  8). 

The  hypothesis  that  BSE  is  a  zoonosis 
was  described  and  the  risk  characterized 
as  low  (Ref.  9). 

TSE's,  including  cUnical  signs,  gross 
and  microscopic  lesions,  and  ancillary 
test  findings,  in  wild  deer  and  elk  in 
north-central  Colorado  from  1981  to 
1995  were  described  (Ref.  10).  The 
disease  in  wild  cervids  is 
indistinguishable  from  that  reported  in 
captive  deer  and  elk. 

The  articles  do  not  provide  entirely 
new  information,  but  rather  add  to  the 
basic  knowledge  about  TSE's  and  the 
need  for  this  final  rule.  FDA  has  placed 
these  articles  in  the  administrative 
record  for  the  final  rule. 

3.  Enforcement-Related  Issues 

A  niunber  of  comments  addressed 
issues  related  to  enforcement  of  the  rule. 

(Comment  19).  Several  comments 
stated  that  the  proposed  rule  would  be 
enforceable.  However,  several  others 
argued  that  the  rule  would  not  be 
enforceable.  The  latter  comments  gave 
several  reasons  for  their  position, 
including  the  following:  (1)  There  is  no 
practical  analytical  test  to  distingmsh 
ruminant  protein  from  nonruminant 
protein.  Enforcement,  therefore,  would 
def>end  on  comphance  with  the  rule's 
labehng  and  recordkeeping 
requirements  which  could  be  vulnerable 
to  falsification  or  other  abuse;  (2)  the 
rule's  reliance  on  invoices  may  be 
inadequate  because  invoices  may  not 
contain  sufficient  information  and  may 
not  be  kept  routinely;  and  (3)  the  clean- 
out  procedures  for  firms  that  intend  to 
separate  ruminant  from  nonruminant 
protein  (as  provided  by  the  proposed 
rule)  would  not  be  readily  enforceable. 
Several  comments  reconunended  that 
the  agency  adopt  a  mammahan-to- 


ruminant  prohibition  because  a 
practical  analytical  test  (feed 
microscopy)  for  distinguishing 
mammalian  from  noiunammalian 
proteins  is  available. 

When  the  agency  issued  the  proposed 
rule,  it  acknowledged  that  the 
mammahan-to-ruminant  alternative 
might  be  more  easily  enforced  than  the 
ruminant-to-ruminant  prohibition  in  the 
proposed  rule.  However,  the  agency 
intended  to  commit  the  resources 
necessary  to  enforce  the  ruminant-to- 
ruminant  option  if  adopted.  The  agency 
beUeved  that  the  rule  which  it  proposed 
could  be  enforced.  For  example,  the 
establishments  that  would  not  separate 
ruminant  from  nonruminant  protein 
would  be  subject  to  the  simple, 
enforceable  requirement  that  labeling 
for  all  outgoing  products  bear  the 
statement  cautioning  against  use  of  the 
product  in  ruminant  feed.  The  agency 
estimated  that  the  great  majority  of 
affected  estabUshments — independent 
renderers,  blenders,  and  feedmills — 
would  elect  not  to  separate  products. 
Those  that  did  separate  products  would 
be  subject  to  additional  scrutiny,  such 
as  on-site  inspection  that  would  include 
inspection  of  incoming  product  as  well 
as  observation  of  faciUties  and  processes 
for  separation.  In  addition,  the  agency 
has  had  experience  in  enforcing  the  act 
in  other  settings  in  which  it  was  unable 
to  test  for  violative  products. 

Limiting  the  mammaUan  species 
exclusion  to  pure  porcine  or  equine 
products  narrows  the  niunber  of 
acceptable  mammahan  protein  sources 
for  ruminant  feeds,  thus  simplifying  the 
agency's  records  review  and  trace  back 
efforts.  The  fact  that  some  comments 
from  regulated  industries  suggested 
support  for  a  mammaUan-to-ruminant 
prohibition  should  foster  voluntary 
coinpliance. 

(Comment  20).  Several  comments 
stated  that  the  role  of  the  States  in 
enforcing  the  rule  is  unclear,  but  that 
State  agencies  lack  the  authority  to 
enforce  some  aspects  of  the  rule.  Some 
comments  also  asked  whether  the  rule 
imposed  an  unfunded  mandate  upon 
States. 

Because  this  regulation  is  a  Federal 
rule,  only  those  State  employees  that  are 
commissioned  by  FDA  under  section 
702(a)  of  the  act  (21  U.S.C.  372(a)) 
would  have  a  role  in  enforcing  this  rule. 
For  commissioned  State  employees  that 
have  the  same  enforcement  authority  as 
FDA  employees,  such  employees  would 
be  able  to  fully  enforce  the  rule.  State 
employees  who  are  not  commissioned 
do  not  have  authority  to  enforce  this 
rule.  Comments  about  unfunded 
mandates  imposed  on  States  are 
discussed  elsewhere  in  this  document. 
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iLommeni  zJj.  Several  (jDiiiments 
suggested  additional  approaches  to 
enhance  the  rule's  enforceability.  One 
comment  suggested  that  the  agency 
allow  firms  to  substitute  commercial 
contract  guarantees  (that  the  product 
does  not  contain  ruminant  material) 
instead  of  maintaining  and  providing 
sales  invoices.  The  guarantees  would  be 
available  for  FDA  inspection  and 
copying.  The  comment  asserted  that  use 
of  such  a  guarantee  would  provide 
assurance  that  meat  and  bone  meal 
containing  ruminant  or  mink  protein 
would  not  be  inadvertently  accepted  for 
delivery  at  commercial  feedmills. 

FDA  agrees  that  such  a  provision 
could  enhance  enforcement,  through 
both  self-regidation  within  the  industry 
and  enforcement  of  the  act  which  makes 
the  giving  of  a  false  guarantee  a 
violation  of  section  301(h)  of  the  act  (21 
U.S.C.  331(h)).  However,  it  is  imclear 
from  the  comments  whether  the 
commercial  contract  guarantees  would 
provide  adequate  information  for  FDA 
to  trace  back  purchases  of  protein 
products  and  feeds.  Therefore,  it  is 
unclear  whether  the  guarantees  would 
enhance  enforcement.  In  any  event,  the 
final  rule,  as  written,  provides  the 
necessary  tools  for  enforcement. 
Therefore,  the  agency  declines  to  accept 
the  comment's  suggestion. 

(Comment  22).  One  comment 
suggested  that  the  agency  revise  the  rule 
to  require  renderers  to  register  with 
FDA. 

Through  the  use  of  publicly  available 
sources  (such  as  trade  publications),  the 
agency  has  access  to  a  comprehensive 
bst  of  renderers,  so  a  registration 
requirement  is,  at  this  time, 
unnecessary. 

(Comment  23).  One  comment  asked 
FDA  to  clarify  the  penalties  that  would 
be  associated  with  a  violation  of  the 
rule.  Other  comments  asked  the  agency 
to  discuss  the  consequences  of  a 
violation  of  the  regulation  and  whether 
a  person  must  knowingly  have 
committed  a  violation. 

The  agency  notes  that  it  intends  to 
implement  a  vigorous  enforcement 
program.  Although  FDA  caimot  specify 
the  penalty  that  would  be  imposed  in 
any  given  scenario  or  case,  the  agency 
does  note  that  the  act  provides  several 
possible  sanctions,  including,  but  not 
limited  to,  injunctions  (see  section  302 
of  the  act  (21  U.S.C.  332)),  criminal 
penalties  (see  section  303  of  the  act  (21 
U.S.C.  333))  and  seizure  of  the 
adulterated  or  misbranded  product  (see 
section  304  of  the  act  (21  U.S.C.  334)). 
Seizure  and  injunction  actions  generally 
do  not  require  knowledge  on  the  part  of 
responsible  persons,  and  criminal 


violations  may  or  may  not  require  such 
knowledge. 

(Comment  24).  Some  comments  asked 
about  the  disposition  of  adulterated 
feed,  animals  that  have  been  fed 
adulterated  feed,  and  products,  such  as 
milk,  from  animals  that  were  fed 
adulterated  feed. 

The  agency  has  guidance  documents 
for  the  disposition  of  products  found  to 
be  violative  under  the  act  (see  for 
example  CPG  675.200).  This  guidance 
can  be  used  to  facilitate  the  disposition 
of  products  determined  to  be  violative 
as  a  result  of  this  final  rule. 
Alternatively,  the  agency  can  consider 
the  disposition  based  upon  the  unique 
factors  of  the  situation. 

(Comment  25).  One  comment 
expressed  concern  about  the  adequacy 
of  FDA's  enforcement  resources,  stating 
a  need  for  more  frequent  inspections  of 
regulated  firms  such  as  feedmills. 
Another  comment  stated  that  an 
"unlevel  playing  field"  would  exist  in 
the  animal  feed  industry  such  that  FDA 
would  devote  more  regulatory  attention 
to  a  relatively  small  number  of 
registered  (as  opposed  to  unregistered) 
feedmills. 

FDA  reiterates  its  intention  to  commit 
adequate  resources  to  enforcing  this  rule 
and  to  implement  a  vigorous 
enforcement  program.  FDA  will  allocate 
those  resources  in  such  a  way  that  all 
segments  of  the  industry  receive 
attention  commensurate  with  the  risk 
presented  by  a  violation  in  each 
segment. 

(Comment  26).  Several  conunents 
expressed  the  expectation  that  a 
mammalian-to-ruminant  prohibition,  if 
adopted  by  the  agency,  would  also 
simplify  the  requirements  placed  on  the 
affected  industries.  For  example,  the 
comments  stated  that,  under  a 
mammalian-to-nmainant  prohibition,  no 
special  labeling  would  be  required  and 
that  recordkeeping  could  be  simplified. 

Because  the  manunahan-to-ruminant 
prohibition  in  this  final  rule  includes 
certain  exceptions,  the  labeling  and 
recordkeeping  requirements  are 
necessary,  and  the  agency  has  retained 
them  (with  some  revisions)  in  the  final 
rule. 

(Comment  27).  Several  conunents 
implied  that  certain  options,  other  than 
a  ruminant-to-nuninant  or  mammalian- 
to-ruminant  prohibition,  would  be 
enforceable.  These  options  included  a 
partial  nuninant-to-ruminant 
prohibition,  a  prohibition  only  of 
proteins  from  TSE  species,  and  a  plan 
for  "certified  ruminant  derived  protein" 
based  on  a  hazard  analysis  critical 
control  point  (HACCP)  program 
approach.  Some  comments  also  stated 


that  the  ruminant-to-ruminant 
prohibition  would  be  unenforceable. 

As  stated  earlier,  the  final  rule  adopts 
a  mammalian-to-ruminant  prohibition 
with  certain  exceptions.  The  agency 
agrees  that  there  are  alternatives  to  a 
ruminant-to-nuninant  or  a  manunalian- 
to-rmninant  prohibition.  Each 
alternative,  including  a  ruminant-to- 
ruminant  or  a  mammahan-to-niminant 
prohibition,  presents  various 
enforcement  challenges.  FDA  believes, 
however,  that  the  final  rule  is  a 
reasonable  approach  in  terms  of 
enforcement. 

(Comment  28).  One  comment,  from  a 
cattle  producers'  organization,  referred 
to  that  organization's  commitment 
(along  with  many  others)  to  ensure 
enforcement  of  the  final  rule.  The 
organization  pledged  that  it  woidd  work 
diligently  to  inform  producers  of  their 
role  in  enforcement.  Several  other 
comments  advocated  use  of  educational 
programs,  including  education  to 
consumers,  and  guidelines. 

The  agency  appreciates  the 
comment's  commitment  and  intends  to 
work  closely  with  industry  associations 
in  educational  efforts.  The  agency  also 
expects  to  implement  an  educational 
program  for  consmners  and  the  affected 
industries  and  will  provide  guidance 
documents  to  the  affected  industries. 

4.  Comments  on  the  Alternatives 

a.  Background. 

The  preamble  to  the  proposed  rule 
listed  6  regulatory  alternatives  to 
prevent  the  establishment  and 
amplification  of  BSE  in  the  United 
States  through  feed  (62  FR  552  at  567). 
The  alternatives  ranged  from  a 
prohibition  on  the  use  of  mammalian 
tissue  in  ruminant  feed  to  a  "no  action" 
alternative.  FDA  received  comments 
supporting  and  opposing  each 
alternative,  as  well  as  numerous 
comments  that  suggested  new 
alternatives. 

The  principal  alternative  was  a 
prohibition  on  the  use  of  riuninant 
proteins  in  ruminant  feed;  this  was  the 
alternative  initially  selected  by  the 
agency  and  used  in  the  proposed  rule. 
Comments  on  the  "ruminant-to- 
ruminant"  prohibition  are  addressed 
later  in  this  dociunent.  The  other 
alternatives  and  the  conunents 
submitted  on  those  alternatives  are 
described  below. 

b.  The  partial  ruminant-to-niminant 
prohibition. 

The  second  alternative  was  to  exclude 
all  ruminant  and  mink  materials,  except 
those  that  have  not  been  found  to 
present  a  risk  of  transmitting  TSE's, 
from  ruminant  feed.  This  was 
commonly  known  as  the  "partial 
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nuninant-to-ruminant"  ban.  The 
exclusions,  in  addition  to  milk 
products,  gelatin,  and  bovine  blood, 
might  have  covered  products  such  as 
bovine  byproducts  that  have  been 
inspected  and  passed  in  inspected 
slaughter  faciUties  (except  for  the  brain, 
eyes,  spinal  cord,  and  distal  ileum 
because  these  tissues  have  been  shown 
to  transmit  TSE's).  This  alternative  had 
the  advantage  of  having  its  prohibitions 
based  primarily  on  scientific 
information  related  to  the  infectivity  of 
specific  tissues,  yet  it  also  had  several 
important  disadvantages.  For  example  it 
may  be  impractical  in  the  slaughter  and 
rendering  processes  to  segregate  and  to 
exclude  the  protein  tissues  that  have  not 
been  found  to  present  a  risk  of 
transmitting  TSE  disease.  USDA 
expressed  reservations  that  separating 
the  distal  ileum  from  other  intestinal 
offal  could  jeopardize  a  slaughter  plant's 
ability  to  meet  pathogen  reduction  goals 
required  by  USDA's  HACCP  regulations. 
(The  "ileum"  is  the  terminal  part  of  the 
small  intestine,  irom  the  free  edge  of  the 
ileocecal  fold  to  the  ileocecal  orifice, 
and  enters  the  junction  of  the  cecum 
and  colon  obUquely  on  the  medial 
siuface.  "Offal"  refers  generally  to 
material  left  as  a  byproduct  from  the 
preparation  of  some  specific  product, 
less  valuable  portions  and  the 
byproducts  of  milling.)  Enforcement 
would  also  be  impractical  because  there 
is  no  specific  diagnostic  method  for 
identifying  protein  derived  &t>m  such 
tissues.  Additionally,  the  alternative 
would  not  address  the  risk  that  other 
tissues  may  present  a  risk  of  infectivity 
(62  FR  552  at  567  and  568). 

(Comment  29).  Several  comments 
supported  this  alternative,  although 
most  would  modify  it  to  cover  only 
some  tissues  (such  as  tissues  that  are 
known  to  be  infective  in  sheep,  cattle, 
or  other  species),  conditioned  their 
support  on  the  addition  of  other 
requirements  (such  as  a  HACCP 
program  and  good  manufacturing 
practices  (GMP's)),  or  conditioned  their 
support  on  the  feasibihty  of  enforcing 
this  alternative.  A  smaller  number  of 
comments  opposed  this  alternative; 
most  reiterated  the  arguments  set  forth 
in  the  preamble  to  the  proposed  rule  by 
stating  that  there  is  inadequate  scientific 
information  to  determine  whether  a 
particular  tissue  is  or  is  not  safe  for  use 
in  ruminant  feed,  that  separating  certain 
tissues  may  be  unsafe  or  impractical, 
and  that  the  absence  of  a  test  to  detect 
the  TSE  agent  warrants  rejection  of  this 
alternative. 

The  agency  agrees  with  those 
comments  that  oppose  a  partial 
ruminant-to-nuninant  prohibition.  The 
agency  is  persuaded  that  under  current 


industry  practice,  separating  acceptable 
ruminant  tissues  bom  unacceptable 
ruminant  tissue  may  be  impractical,  and 
the  current  lack  of  scientific  knowledge 
about  the  TSE  agent  and  BSE,  coupled 
with  the  lack  of  a  detection  method, 
makes  this  alternative  less  acceptable 
compared  to  a  mammafian-to-ruminant 
prohibition  which  is  more  enforceable 
and  also  endorsed  by  the  most  affected 
industries. 

(Comment  30).  Two  comments  raised 
the  concern  that  the  stunning  of  cattle 
at  slaughter  by  captive  bolt  results  in  the 
formation  of  brain  emboli  which  lodge 
in  tissues  that  are  normally  considered 
to  be  incapable  of  transmitting  TSE 
diseases.  If  protein  derived  from  those 
tissues  was  permitted  for  use  in 
ruminant  rations,  it  potentially  could 
transmit  TSE  diseases  to  ruminant 
animals.  For  this  reason,  it  was  argued 
that  a  partial  ruminant-to-ruminant 
prohibition  may  fail  to  prevent  the 
introduction  and  amplification  of  BSE 
in  the  United  States. 

The  probabiUty  of  introducing  BSE 
into  the  United  States  from  the  small 
amount  of  nervous  tissue  that  would  be 
expected  to  result  from  brain  emboU  is 
minimal  under  a  partial  nuninant-to- 
ruminant  prohibition;  however,  the  final 
rule  eliminates  even  this  minimal 
probabihty  because  it  provides  that  all 
mammalian  tissues  (with  certain 
exceptions)  are  prohibited  from  use  in 
ruminant  rations. 

c.  The  mammalian-to-ruminant 
prohibition. 

The  third  alternative  was  to  prohibit 
the  use  of  all  mammalian  protein  in 
nuninant  feed  ("mammalian-to- 
ruminant"  prohibition).  The  preamble 
to  the  proposed  rule  noted  that  some 
rendering  and  feed  associations 
supported  this  alternative  because 
separating  nuninant  from  nonruminant 
materials  or  proteins  might  not  be 
feasible  due  to  the  routine  industry 
practice  of  commingling  protein 
products  (62  FR  552  at  568).  The 
preamble  to  the  proposed  rule  also 
noted  that  this  alternative  would 
provide  greater  assurance  of  industry 
compliance  than  a  partial  or  total 
ruminant-to-ruminant  prohibition 
because  practical  analytical  methods 
exist  for  distinguishing  mammaUan 
from  nonmammalian  proteins  and  that 
this  alternative  would  not  require 
additional  or  new  labeling. 
Furthermore,  the  preamble  to  the 
proposed  rule  stated  that  this  alternative 
would  avoid  concerns  about  permitting 
some  products  containing  meat  and 
bone  meal  to  be  used  in  ruminant  feeds 
while  prohibiting  others  and  the  effect 
on  financially  sensitive  commodities 
markets  for  animal  protein. 


The  disadvantages  to  a  mammalian- 
to-nuninent  prohibition  included  the 
absence  of  scientific  data  establishing  or 
suggesting  TSE  infectivity  in 
noiu^uninant  animals  (other  than  in  cats 
or  mink)  and  claims  from  some 
industries  that  they  would  prefer  or  had 
the  ability  to  separate  ruminant  frtim 
nonruminant  tissues. 

(Comment  31).  The  mammaUan-to- 
ruminant  alternative  received  the  most 
support  among  the  alternatives  to  a 
ruminant-to-nuninant  prohibition 
discussed  in  the  preamble  to  the 
proposed  rule.  These  comments  came 
from  the  affected  industries  (although 
most  would  prefer  alternatives  to  this 
rulemaking),  consumer  groups,  other 
government  agencies  (including  a 
foreign  government),  and  academia. 
Most  comments  supporting  this 
alternative  explained  that  it  would 
provide  the  same  or  more  protection 
than  the  proposed  rule,  would  be  both 
practical  and  enforceable,  would  give 
greater  assurance  of  industry 
comphance,  and  would  be  consistent 
with  international  initiatives.  However, 
some  comments  acknowledged  that  the 
current  scientific  evidence  provides 
moT^  support  for  a  specified  tissue 
prohibition  or  ruminant-to-nuninant 
prohibition  rather  than  a  mammaUan-to- 
ruminant  prohibition. 

FDA  has  revised  the  rule  to  prohibit 
the  use  of  protein  derived  from 
mammalian  (rather  than  ruminant) 
tissues,  with  certain  exclusions. 
Numerous  comments  &t)m  the  rendering 
and  feed  indiistries  advocated  a 
mammalian-to-ruminant  prohibition. 
These  industries  indicated  that  a 
mammalian-to-ruminant  prohibition 
would  result  in  easier  and  greater 
compliance  (because  the  usual  industry 
practice  is  to  commingle  ruminant  and 
nonruminant  material  rather  than 
separate  ruminant  &t>m  nonruminant 
material)  and  provide  a  higher  degree  of 
confidence  in  the  feed  or  feed 
ingredients  produced  and  sold.  Given 
this  practice  of  comminghng  tissues,  the 
possibiUty  of  cross-contamination  of 
nonruminant  mammalian  tissues 
through  contact  with  ruminant  tissues, 
and  reasons  explained  elsewhere  in  this 
document,  FDA  has  determined  that 
protein  derived  from  mammalian  tissues 
(as  defined  in  the  rule)  is  not  GRAS  for 
use  in  ruminant  feed  and  has  revised 
the  final  rule  accordingly.  The  agency 
recognizes  that,  under  ciurent  industry 
practices,  pigs  and  horses  may  be 
slaughtered  at  dedicated  slaughtering 
facilities  which  produce  either  pure 
porcine  or  pure  equine  material.  The 
exclusion  of  equine  material  in  addition 
to  porcine  material  in  the  final  rule  is 
a  change  from  the  proposed  codified 
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material.  This  change  was  maut;  ui 
response  to  comments  (see  comment  44 
response)  that  for  mammals  which  are 
considered  to  be  major  food  animals, 
neither  porcine  nor  equine  species  have 
ever  been  diagnosed  vn\h  a  naturally 
occurring  TSE.  For  porcine  and  equine 
materials,  persons  may  continue  to  self 
determine  whether  their  use  in 
ruminant  feed  is  GRAS. 

FDA  also  considered  various 
exclusions  to  the  rule.  These  exclusions 
are  discussed  elsewhere  in  this 
document. 

(Comment  32).  Several  comments 
offered  alternatives  to  a  mammalian-to- 
ruminant  prohibition,  such  as  the 
exclusim  of  sheep  under  12  months  of 
age  and  cattle  under  30  months  of  age. 
The  comments  claimed  that  animals  in 
these  age  groups  seldom  exhibit  clinical 
signs  of  TSE. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comments.  Because  of 
the  long  incubation  period  for  TSE's,  an 
infected  animal  may  not  exhibit  any 
clinical  signs.  Scrapie  has  been  detected 
in  7-month-old  sheep  (discussed  fully  in 
the  preamble  to  the  proposed  rule)  and 
results  of  a  BSE  maternal  transmission 
study  conducted  in  the  United  Kingdom 
suggest  that  the  risk  of  maternal 
transmission  is  approximately  10 
percent  for  BSE  infected  cows. 
Additionally,  there  is  Uttle  specific 
knowledge  about  the  infectivity  of 
tissues  and  organs  dvuing  this  period, 
d.  The  prohibition  of  materials  from 
U.S.  species  diagnosed  with  TSE's. 

The  fourth  alternative  was  to  prohibit 
the  use  of  materials  from  species  in 
which  TSE's  have  been  diagnosed  in  the 
United  States  (sheep,  goats,  mink,  deer, 
and  elk)  in  ruminant  feed.  The  preamble 
to  the  proposed  rule  noted  that  this 
alternative  would  eliminate  the  scrapie 
agent,  TME,  and  CWD  from  ruminant 
feed,  and  thereby  reduce  the  risk  of  BSE 
in  cattle  by  TSE  transmission  from  other 
animal  species  (62  FR  552  at  568). 
However,  it  also  noted  that  this 
alternative  would  not  prevent  the 
spread  of  BSE  in  the  United  States  if 
BSE  occurred  for  another  reason,  such 
as  spontaneous  mutation  in  cattle  or  the 
importation  of  animals  infected  with 
BSE  (when  such  imported  animals  are 
subsequently  processed  and  used  in 
nuninant  feed). 

(Comment  33).  FDA  received  several 
comments  supporting  this  alternative 
and  a  smaller  number  opposing  it.  The 
comments  supporting  this  alternative 
stated  that  it  was  the  most  prudent  and 
pragmatic  alternative  and  is  supported 
by  current  scientific  evidence. 
Comments  opposed  to  this  alternative 
stated  that  it  would  not  prevent 
amplification  of  BSE,  would  not  exclude 


cattle  (because  no  U.S.  cattle  have  been 
diagnosed  as  having  BSE  or  a  TSE),  and 
would  make  it  more  difficult  to  exclude 
potentially  infective  tissues  from 
ruminant  feed.  One  comment 
questioned  whether  this  alternative 
would  extend  to  prohibiting  any  feed 
materials  to  any  animal,  including 
nonnmiinants. 

After  considering  the  conunents,  FDA 
declines  to  adopt  this  alternative.  As 
stated  in  the  preamble  to  the  proposed 
rule  and  elsewhere  throughout  this 
dociunent,  the  rule  is  intended  to 
prevent  the  establishment  and 
amplification  of  BSE  in  the  United 
States  through  feed.  This  alternative 
would  restrict  some,  but  not  all,  routes 
for  the  BSE  agent  to  enter  ruminant 
feed.  Consequently,  FDA  is  not  adopting 
this  alternative. 

e.  The  sheep-specified  offal 
prohibition. 

The  fifth  alternative  was  to  prohibit 
the  feeding  of  specified  sheep  and  goat 
offal  to  ruminants.  This  jiltemative 
would  eliminate  scrapie  from  nmiinant 
feed,  but  would  not  prevent  the  spread 
of  BSE  among  cattle  if  BSE  occurred 
spontaneously  or  entered  the  United 
States  (62  FR  552  at  568  and  569). 

(Comment  34).  Very  few  comments 
addressed  this  alternative.  Two 
comments  supported  this  alternative, 
stating  that  no  TSE's  have  been  found  in 
the  United  States  or  that  this  alternative 
would  remove  much  unsafe  protein 
from  ruminant  feed. 

Three  comments  opposed  this 
alternative.  One  comment  stated  that,  if 
BSE  is  already  present  in  the  United 
States,  this  alternative  would  not 
prevent  it  from  spreading  to  other  cattle. 
Another  comment  expressed  similar 
views,  but  added  that  the  long 
incubation  period  for  TSE's  and  the 
infectivity  of  tissues  from  preclinical  or 
asymptomatic  animals  increased  the 
risk  of  BSE  amphfication.  Another 
comment  stated  that  this  alternative  had 
limited  effectiveness  because  it  did  not 
protect  against  other  known  TSE's  in 
other  species. 

The  agency  agrees  with  those 
comments  opposing  this  alternative. 
Although  it  would  remove  scrapie  from 
ruminant  feed,  this  alternative  would  be 
ineffective  against  BSE  and  other  TSE's. 
As  a  result,  FDA  is  not  adopting  this 
alternative. 

f.  The  "no  action"  alternative. 
The  sixth  alternative  was  to  take  no 
action.  The  preamble  to  the  proposed 
rule  explained  that  this  alternative  is 
arguably  supported  by  the  fact  that  data 
and  information  do  not  document  a 
recognized  immediate  threat  to  the 
public  health  in  the  United  States  and 
that  any  threat  may  be  minimal.  Other 


argiunents  supporting  this  alternative 
included:  (1)  BSE  has  not  been  detected 
in  the  United  States;  (2)  surveillance 
efforts  are  in  place  and  have  not 
detected  BSE;  and  (3)  there  is  no 
empirical  evidence  available  to  establish 
that  BSE  will  be  transmitted  to  cattle 
from  another  species,  will  occur 
spontaneously  in  cattle,  or  will  be 
transmitted  from  imported  animals  or 
animal  feed  (62  FR  552  at  553).  The 
preamble  to  the  proposed  rule  further 
noted  that:  There  is  no  conclusive 
scientific  evidence  that  BSE  would  be 
spread  through  animal  feed  (although 
there  is  strong  epidemiological  evidence 
suggesting  that  widespread  BSE 
infections  in  the  United  Kingdom 
occurred  through  contaminated  animal 
feed  and  that  enforced  feed  control 
regulations  appear  to  be  the  reason  for 
BSE's  decline  in  the  United  Kingdom); 
the  industrial  practices  in  the  United 
Kingdom  beUeved  to  be  associated  with 
the  BSE  epidemic  in  the  United 
KiHgdom  differ  from  those  in  the  United 
States;  transfer  of  TSE's  from  sheep  to 
cattle  is  suggested  by  epidemiological 
evidence,  but  has  not  been  confirmed  by 
direct  scientific  data;  and  while  there  is 
an  epidemiological  association  between 
BSE  and  the  nv-CJD  cases  in  the  United 
Kingdom,  the  available  evidence  has  not 
estabUshed  that  BSE  causes  nv-CJD. 
Arguments  against  a  "no  action" 
alternative  focused  on  the  potentially 
high  cost,  in  animal  and  hiunan  Uves 
and  economics,  if  BSE  appeared  in  the 
United  States  and  was  transmitted  and 
amplified  through  the  feeding  of 
ruminant  protein  to  cattle.  The 
preamble  to  the  proposed  rule  noted 
that  TSE  transmission  from  other 
species,  spontaneous  occurrence,  and 
transmission  from  imported  animals  or 
animal  products  was  possible. 
Experimental  evidence  also  indicated 
that  the  BSE  agent  may  be  more 
susceptible  to  oral  transmission  (such  as 
through  animal  feed)  than  other  TSE's, 
thereby  increasing  the  chances  that  BSE 
could  spread  through  the  United  States 
whether  or  not  the  BSE  agent  developed 
spontaneously,  was  transmitted  by 
another  species,  or  was  introduced  by 
some  other  means.  Yet  the  greatest  risk 
factor  identified  in  the  preamble  to  the 
proposed  rule  was  the  potential  for 
unrecognized  amphfication  of  the  BSE 
agent  given  the  long  incubation  period 
for  BSE  and  the  absence  of  methods  for 
detecting  the  agent  (62  FR  552  at  555). 
(Comment  35).  Very  few  comments 
expressly  addressed  the  "no  action" 
alternative.  One  comment,  without  any 
explanation,  supported  the  no  action 
alternative,  while  another  comment 
claimed  that  the  proposed  rule  was 
essentially  a  "no  action"  alternative 
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because  it  would  permit  the  use  of 
tallow  and  fat  in  ruminant  feed,  and  the 
comment  opposed  the  use  of  tallow.  Six 
comments  opposed  this  alternative, 
declaring  that  the  Federal  Government 
must  act  to  protect  animal  and  human 
health  and  food  safety  now,  that  TSE's 
are  known  to  exist  in  the  United  States, 
and  that  if  TSE's  exist  in  cattle,  steps 
need  to  be  taken  to  prevent 
amplification.  Other  comments 
opposing  a  «no  action"  alternative 
claimed  that  an  undiagnosed  TSE  may 
already  exist  in  the  United  States  cattle 
population  (arguing  that  TME  may  have 
originated  as  an  undiagnosed  TSE  in 
cattle  that  was  transferred  to  mink 
through  contaminated  feed),  that  this 
alternative  would  not  protect  against 
asymptomatic  animals  infected  with  a 
TSE,  and  that  this  alternative  is  not 
acceptable  for  purposes  of  international 
trade  (because  other  countries  will  reject 
U.S.  products  if  they  cannot  be  assured 
that  the  products  are  not  infected  with 
BSE  or  a  TSE). 

FDA  agrees  with  the  comments  that 
oppose  a  "no  action"  alternative.  The 
most  appropriate  course  of  action  is  to 
take  steps  to  prevent  the  establishment 
and  amplification  of  BSE  in  the  United 
States  through  feed  before  BSE  is 
manifested  in  the  United  States.  FDA 
will,  as  it  does  for  all  regulations, 
amend  or  modify  its  regulations  to 
reflect  any  advances  in  scientific  or 
industry  technology,  but  the  potential 
consequences  to  hiunan  and  animal 
health  are  simply  too  great  to  justify  a 
"no  action"  alternative  at  this  time. 

5.  Miscellaneous  Alternatives  Suggested 
by  the  Comments 

Many  comments  suggested  other 
regulatory  approaches,  ranging  from 
more  comprehensive  prohibitions  on 
the  use  of  animal  proteins  in  feed  to  less 
restrictive  alternatives  that  would  focus 
solely  on  sheep  or  cattle  or  certain  types 
of  cattle.  Other  comments  suggested 
alternatives  to  the  nonGRAS  status  (e.g., 
issuing  a  compliance  poUcy  guide 
(CPG).  an  interim  food  additive 
regulation,  a  GRAS  listing  with 
restrictions,  temporary  ban  to  suspend 
the  use  of  ruminant  protein  in  ruminant 
feed,  and  HACCP  programs).  The 
discussion  of  these  alternatives  and  the 
agency's  response  appears  in  section 
I.B.l.b  of  this  document,  conmients  56 
through  60.  Few  comments  offered  any 
detailed  rationale  or  explanation 
supporting  their  alternatives. 

a.  Alternatives  involving  "downer" 
animals. 

(Comment  36).  FDA  received 
himdreds  of  comments  (in  response  to 
write-in  campaigns)  requesting  that 
"downer"  (nonambulatory)  animals  not 


be  used  for  human  food  and  not 
processed  as  ingredients  in  animal  feed. 
Few  comments  offered  any  detailed 
rationale  (scientific  or  otherwise)  for 
their  request,  although  some  comments 
suggested  that  downed  animals  may  be 
unable  to  walk  because  they  have  a  TSE 
agent  or  suffer  from  some  central 
nervous  system  (CNS)  disease. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comments.  The  final 
rule  is  limited  to  the  use  of  proteins 
derived  from  mammalian  tissues  in 
ruminant  feed.  The  rule  is  intended  to 
prevent  the  establishment  and 
amphfication  of  BSE  in  the  United 
States  through  feed.  Because  BSE  has 
never  been  detected  in  the  United 
States,  the  agency  beUeves  that  the 
actions  it  has  taken  in  this  final  rule  will 
accomplish  this  regulatory  objective. 

FDA  notes  that  issues  involving 
downer  animals  actually  have  two 
components:  (1)  Animals  that  are 
"down"  and  are  condemned  on 
antemortem  examination,  such  as  those 
with  clinical  signs  of  CNS  disorders; 
and  (2)  animals  that  are  "down"  but 
which  are  passed  as  "suspects"  pending 
post-mortem  examination,  such  as  those 
with  broken  legs,  mastitis,  paralysis,  etc. 
This  final  rule  will  prevent  any  downed 
(including  CNS-condemned)  ruminants 
from  being  used  in  nuninant  feed.  This 
final  rule  does  not  address  issues  related 
to  nonruminant  feed  uses.  The  agency 
does  not  have  any  information  that  such 
uses  for  nonruminants  at  this  time, 
present  a  risk  of  TSE  infection  to 
ruminants.  The  use  of  carcasses  of 
downer  animals  and  the  offal  of  animals 
that  are  slaughtered  as  suspect  for  a  CNS 
disorder  in  the  manufacture  of  meat  and 
bone  meal  for  use  in  swine,  poultry,  and 
pet  rations  presents  no  known  risk  to 
humans.  The  risk  to  nonruminants  other 
than  ruminants  appears  to  be  limited  to 
felids  and  mink  and  is  considered  to  be 
extremely  small. 

Additionally,  revising  the  rule  to 
prohibit  the  use  of  all  downers  in 
nonruminant  feeds  would  create 
significant  environmental  and  economic 
problems.  Issues  further  related  to  use  of 
meat  and  poultry  for  himian 
consumption  are  outside  the  scope  of 
this  rulemaking  since  they  are  regulated 
by  USDA. 

b.  Alternatives  covering  other 
animals. 

(Comment  37).  Several  comments 
advocated  more  inclusive  alternatives, 
such  as  prohibiting  the  use  of  animals 
or  mammals  in  mammalian  feed, 
prohibiting  the  use  of  animal 
byproducts  in  feed  for  all  animals  or  all 
farm  animals,  or  prohibiting  the  use,  in 
any  livestock  feed,  of  any  potentially 
infectious  tissue  from  any  species 


known  to  have  a  TSE.  Few  explained 
their  reasons  for  such  alternatives  other 
than  to.declare  that  a  broader  alternative 
would  be  more  protective,  to  argue  that 
noncamivorous  animals  should  eat  only 
plants,  or  to  argue  that  the  practice  of 
feeding  animal  protein  to  animals  was 
"cannibalism"  or  "unnatural." 

In  developing  this  rule,  the  agency 
sought  to  create  regulatory  requirements 
that  would  prevent  the  estabUshment 
and  amphfication  of  BSE  in  the  United 
States  through  feed  while 
simultaneously  considering  the  impact 
on  the  affected  industries.  The 
comments  did  not  provide  sufficient 
information  to  determine  that  the 
alternatives  suggested  by  the  comments 
would  be  equally  or  more  effective  in 
preventing  the  establishment  and 
amphfication  of  BSE  in  the  United 
States  through  feed,  and  so  FDA 
declines  to  revise  the  rule  as  suggested 
by  the  comments. 

(Comment  38).  Several  comments 
advocated  less  restrictive  alternatives  to 
the  rule,  such  as  prohibiting  cattle- 
derived  protein  from  being  fed  to  other 
cattle,  or  to  sheep  and  cattle,  or  to  other 
animals,  prohibiting  the  use  of  sick  and 
dying  animals  in  hiunan  and  animal 
food,  or  prohibiting  the  use  of  spinal 
cords  and  heads  in  animal  feed. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comments.  These  less 
restrictive  alternatives  would  not  meet 
the  agency's  goals.  The  comments  did 
not  offer  any  explanation  as  to  how 
these  alternatives  would  prevent  the 
establishment  and  amplification  of  BSE 
in  the  United  States  through  feed. 

c.  Alternatives  covering  other  subjects. 

(Comment  39).  One  comment 
requested  that  FDA  revise  the  rule  to 
address  all  food  hazards  (rather  than 
focus  on  BSE  in  ruminants),  prohibit  the 
use  of  all  meat  protein  supplements  in 
all  animal  feed,  prohibit  the  use  of 
antibiotics  in  food-producing  animals, 
and  concentrate  on  possible  causes  of 
disease. 

The  agency  declines  to  revise  the  rule 
as  requested  by  the  comment.  The 
comment  does  not  explain  how  the 
suggested  change  would  prevent  BSE 
from  being  estabhshed  and  ampUSed  in 
the  United  States  through  feed.  The 
comment's  requests  appear  to  address 
issues  which  are  outside  the  scope  of 
this  rulemaking. 

B.  Comments  on  Specific  Sections  in  the 
Proposed  Rule 

1.  Section  589.2000(a) — Definitions 

Proposed  §  589.2000(a)  would  define 
various  terms,  such  as  "protein  derived 
from  rtuninant  and  mink  tissues." 
"renderer,"  "blender."  "feed 
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manufacturer  and  distributor,"  and 
"nonruminant  protein." 

All  comments  addressing  proposed 
§  589.2000(a)  focused  on  the  terms 
"protein  derived  from  ruminant  and 
mink  tissues."  Proposed 
§  589.2000(a)(1)  would  define  such 
proteins  as  "any  protein-containing 
portion  of  ruminant  animals  or  mink, 
excluding  blood  from  bovines,  milk 
proteins  and  gelatin." 

As  noted  earlier  in  this  document,  the 
agency  has  revised  §  589.2000(a)(1)  to 
refer  to  protein  derived  from 
mammalian  tissues  and  has  excluded 
specific  items  from  that  definition.  In 
general,  the  exclusions  represent  tissues 
that  the  available  data  suggests  do  not 
transmit  the  TSE  agent  or  were,  at  one 
time,  inspected  by  FSIS  and  foimd  fit 
for  human  consumption  and  further 
heat  processed  for  feed  use  or  tissues 
from  sp)ecies  without  TSE's  that,  under 
ciurent  industry  practice,  are 
slaughtered  in  single  species  slaughter 
facilities.  Comments  on  specific  tissues 
are  as  follows: 

(Comment  40).  Several  conunents 
would  exclude  plate  waste  (food  that 
has  been  inspected,  prepared,  and/or 
served  to  humans)  from  the  rule.  Some 
comments  explained  that  all  food 
products  which  compose  plate  waste 
have  already  been  cooked  and  inspected 
several  times  before  being  offered  for 
human  consiunption  and  later  thrown 
away  and  that  commercial  processors  of 
plate  waste  dehydrate  the  product  at 
temperatures  reaching  290  to  400  "F 
when  converting  it  to  an  animal  feed 
ingredient.  The  comments  also  asserted 
that  the  plate  waste  comes  from 
institutions  (universities,  retirement 
homes,  hospitals,  prisons,  etc.),  fast- 
food  estabUshments,  and  large 
restaurants/cafeterias,  and  does  not 
consist  of  tissues  that  have 
demonstrated  infectivity  in  cattle,  e.g., 
brain,  spinal  column,  eye  and  distal 
ileum  of  cattle.  Furthermore,  some 
comments  stated  that  plate  waste 
consists  mostly  (approximately  98 
percent)  of  nonmeat  products  and  is 
high  in  moisture.  The  high  moisture 
content  requires  the  addition  of  50  to  60 
percent  com,  soybeans,  or  similar 
products  to  aid  in  the  dehydration  and 
the  extrusion  process.  The  comments 
also  noted  that  the  feeding  of  plate 
waste  remains  a  common  practice  in 
many  parts  of  the  United  States  and 
around  the  world  and  that  plate  waste 
comprises  approximately  8.9  percent  of 
the  Municipal  Solid  Waste  stream  in  the 
United  States. 

The  draft  codified  provisions  that 
appeared  in  the  Federal  Register  of 
April  17,  1997,  included  as  an  exclusion 
from  the  definition  protein  derived  from 


mammalian  tissue,  "inspected  and 
processed  meat  products  which  have 
been  cooked  and  offered  for  human 
consumption  (plate  waste  and  used 
cellulosic  food  casings)."  The  initial 
decision  to  exclude  plate  waste  was 
based  on  the  fact  that  a  small  proportion 
of  meat  is  included  in  plate  waste  and 
that  plate  waste  represents  a  small 
proportion  of  riuninant  feed. 
Additionally,  the  heat  and  pressure 
used  to  process  plate  waste  should 
further  reduce  the  risk  of  transmitting 
the  TSE  agent  through  feed  in  a  product 
that  is  of  minimal  risk  prior  to  the 
processing  as  plate  waste. 

Several  comments  addressed  the 
reference  to  "plate  waste,"  and  the 
majority  of  the  comments  supported  the 
exclusion  of  plate  waste  6t)m  the 
definition  of  "protein  derived  from 
mammalian  tissues."  However,  many  of 
these  conunents  also  sought  a  broader 
exemption  by  expanding  the  rule  to 
include  ruminant  meat  which  had 
passed  Federal  or  state  inspection  for 
human  consumption.  In  contrast,  one 
comment,  from  the  USDA/ APHIS, 
opposed  an  exclusion  for  plate  waste, 
stating  that  the  exclusion  was  too  broad 
and  could  be  interpreted  to  be  similar  to 
the  USDA  definition  for  garbage  at  9 
CFR  166.9  and  that  trimmings  (bone  and 
nervous  tissue)  from  TSE-susceptible 
species  might  be  included  under  the 
exclusion. 

FDA  agrees  with  the  USDA/ APHIS 
that  the  inclusion  of  trimmings  or  high- 
risk  tissue,  such  as  brain  and  eyes,  is 
inappropriate  for  use  in  ruminant  feed. 
FDA  declines  to  expand  the  exclusion  to 
include  all  ruminant  meat  that  has 
passed  Federal  or  state  inspection  for 
human  consumption.  FDA's  approach  to 
eliminating  trimmings  was  to  describe 
an  acceptable  product  as  one  which  was 
"cooked  and  offered  for  human 
consumption."  After  further 
consideration  FDA  has  revised  the 
definition  of  protein  derived  from 
mammalian  tissues  to  exclude 
"inspected  meat  products  which  have 
been  cooked  and  offered  for  human  food 
and  further  heat  processed  for  feed 
(plate  waste  and  used  cellulosic  food 
casings)."  This  is  to  clarify  that  the  high 
risk  tissues  USDA/ APHIS  described  in 
their  comment  are  not  covered  by  this 
exclusion. 

FDA  declines  to  expand  the  exclusion 
to  include  all  ruminant  meat  that  has 
passed  Federal  or  state  inspection  for 
human  consumption  because  this  would 
require  FDA  to  remove  the  safeguard 
against  trimmings  and  also  would  allow 
brains  and  eyes  which  have  passed 
inspection  to  be  fed  to  ruminants. 
The  agency  acknowledges  that 
accurately  describing  products  which 


are  acceptable  under  this  exclusion  is 
difficult.  In  general,  FDA  interprets  this 
exclusion  as  being  restricted  to  food 
prepared  in  restaurants  or  restaurant- 
like  establishments,  offered  to 
consumers  for  consumption  on  the 
premises,  and  then  discarded  by  the 
consumer.  Precooked  food  items,  such 
as  hot  dogs,  casings  from  cooked  hot 
dogs,  and  cooked  deli  items,  would  be 
excluded  from  regulation  under  this 
rule  by  this  exclusion.  FDA  has  revised 
the  definition  to  better  reflect  its 
position  that  the  product  must  be 
cooked,  offered  to  the  consumer  for 
human  food,  and  then  further  heat 
processed  before  it  can  be  fed  to 
animals. 

The  Association  of  American  Feed 
Control  Officials,  Inc.  (AAFCO)  is  in  the 
process  of  developing  definitions  for 
products  described  in  this  section.  In 
general,  the  "plate  waste"  exclusion  is 
similar  to  the  AAFCO  definition  of 
"restaurant  waste." 

(Comment  41).  A  few  comments 
questioned  why  meat  and  meat  products 
inspected  by  the  USDA  and  found 
acceptable  for  human  consumption  are 
not  acceptable  for  rimiinant 
consumption. 

The  risks  posed  to  humans  and  those 
posed  to  animals  are  different.  The 
significant  steps  advanced  by  this  rule 
are  supported  by  public  health  experts 
as  an  effective  means  to  decrease  the 
risk  of  TSE's  in  ruminants  through  feed 
and  the  potential  risk  to  humans.  To 
date,  the  occurrence  of  nv-CJD  in 
Europe  has  not  been  definitively  linked 
to  human  consumption  of  meat,  and  no 
cases  of  nv-CJD  have  been  detected  in 
the  United  States. 

(Comment  42).  One  comment  objected 
to  the  exclusion  of  gelatin  and  blood 
from  the  definition  of  "protein  derived 
from  ruminant  and  mink  tissues."  The 
conunent  argued  that  gelatin  and  blood 
meal  may  be  infectious  and  that  blood 
meal  may  not  be  used  as  a  feed 
ingredient  or  a  fertilizer  in  the  United 
Kingdom.  The  comment  further  noted 
that  the  USDA  prohibits  the  importation 
of  ruminant  protein  and  blood  meal 
from  countries  with  documented  BSE 
cases;  the  comment  stated  that  if  the 
USDA  prohibits  such  imports  because 
they  may  be  infective,  then  FDA  should 
not  permit  the  use  of  domestic  gelatin 
and  blood  meal. 

The  agency  disagrees  with  the 
conunent.  As  the  agency  discussed  in 
the  preamble  to  the  proposed  rule  (62 
FR  552  at  572)  available  data  suggests 
that  gelatin  and  blood  do  not  transmit 
the  TSE  agent  and  USDA  surveillance 
has  not  detected  BSE  in  the  United 
States.  However,  to  minimize  the  risk  of 
infected  material  being  imported  into 
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the  United  States,  USDA  has  prohibited 
the  importation  of  such  products. 

(Comment  43).  Several  comments 
addressed  the  reduction  in  TSE  titer  that 
results  from  the  process  that  is  used  to 
make  gelatin.  Two  comments  added  that 
dicaldum  phosphate,  which  is  derived 
from  the  gelatin  manufacturing  process, 
should  be  excluded  from  the  rule;  one 
described  the  processes  for  obtaining 
dicaldum  phosphate.  Another  comment 
sought  clarification  whether  amino 
acids  derived  from  gelatin  would  be 
exempt  from  the  rule. 

Amino  acids  and  dicalciimi 
phosphate  are  excluded  from  the  final 
rule  because  both  products  are  by- 
products or  the  result  of  further 
processing  of  gelatin  and  do  not  contain 
proteins.  Dicaldum  phosphate  is  an 
inorganic  mineral  source  that  does  not 
contain  protein,  tmd  individual  amino 
acids  are  not  proteins.  (Instead,  proteins 
consist  of  amino  adds.)  Although  the 
codified  provision  to  the  draft  rule  that 
was  published  in  the  Federal  Register  of 
April  17, 1997,  expressly  exempted 
amino  adds  and  dicaldum  phosphate 
derived  from  gelatin,  and  one  comment 
sought  to  revise  that  language  regarding 
dicalciimi  phosphate,  the  agency  has 
reconsidered  the  need  for  this  express 
language  and  dedded  that,  because 
amino  adds  and  dicalcium  phosphate 
are  not  proteins,  the  express  language  is 
unnecessary. 

(Comment  44).  Several  comments 
requested  that  FDA  revise  the  rule  to 
exclude  pure  porcine  (swine)  products. 
These  comments  argued  that  swine  are 
not  known  to  have  TSE's  and  are  often 
slaughtered  in  dedicated  swine 
slaughter  fadUties  so  that  pure  porcine 
products  can  be  easily  separated  from 
other  mammalian  products. 

Other  comments,  submitted  after  the 
publication  of  the  draft  codified 
provisions  in  the  Federal  Register  of 
April  17, 1997,  suggested  that  FDA 
revise  the  rule  to  exclude  pure  equine 
products.  FSIS  commented  that  the 
rationale  for  the  change  from  a 
ruminant-to-mink  prohibition  in  the 
proposed  rule  to  a  mammaUan 
prohibition,  with  porcine  exclusion,  is 
insufficiently  supported  by  scientific 
fact  and  suggested  that  FDA  consider  an 
alternative  to  the  draft  final. 

The  agency  agrees  with  the  comments 
and  has  excluded  produds  whose  only 
mammahan  protein  consists  entirely  of 
porcine  or  equine  protein  from  the 
definition  of  "protein  derived  from 
mammalian  tissues."  This  exclusion  is 
scientifically  defensible  because  swine 
and  horses  have  not  been  shown  or 
reported  to  have  a  condition  that  can  be 
linked  to  a  TSE  and  can  be 
accomplished  within  the  cmrent 
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industry  structure  and  practice.  Because 
most  swine  and  horses  are  slaughtered 
in  dedicated  fadlities,  and  the  ease  of 
verifying  compUance  at  the  source,  FDA 
has  excluded  produds  containing  pure 
porcine  or  pure  equine  protein  from  the 
rule  and,  where  appropriate,  revised 
other  provisions  in  the  find  rule  to 
refled  an  exclusion  for  pure  porcine  or 
equine  protein.  FSIS  is  in  agreement 
with  these  changes. 

(Comment  45).  A  few  comments  asked 
the  agency  to  provide  a  mechanism  for 
exempting  animals  from  flocks  or  herds 
that  are  designated  by  a  Federal  agency 
to  be  absent  from  TSE's,  such  as  the 
USDA's  Voluntary  Scrapie  Flock 
Certification  Program. 

The  agency  supports  any  initiative 
such  as  this  which  is  designed  to  reduce 
or  eliminate  a  naturally  occurring  TSE. 
However,  there  appears  to  be  litUe 
assurance  that  the  proteins  derived  from 
these  flocks  or  herds  could  be  kept 
separate  as  pure  single-spedes  proteins, 
and  therefore,  FDA  decliiies  to  revise 
the  rule  as  suggested  by  the  comments. 

(Comment  46).  Proposed 
§  589.2000(a)(2)  would  define 
"renderer,"  in  part,  as  "any  firm  or 
individual  that  processes  slaughter 
byproducts,  animals  imfit  for  human 
consumption,  meat  scraps  or  food 
waste." 

The  agency  has  removed  "food  waste" 
from  the  definition.  This  change  is 
necessary  because,  as  explained  above, 
the  agmcy  has  excluded  plate  waste 
from  the  definition  of  "protein  derived 
from  mammalian  tissues."  The  agency 
does  note,  however,  that  it  interprets  the 
term  "animals  unfit  for  human 
consumption"  as  including  parts  of 
animals  that  are  unfit  for  huiman 
consiunption. 

(Comment  47).  Proposed 
§  589.2000(a)(3)  would  define  the  term 
"blender." 

The  agency  received  no  comments  on 
this  definition  and  has  finaUzed  it 
without  change. 

(Comment  48).  Proposed 
§  589.2000(a)(4)  would  define  "feed 
manufacturer  and  distributor"  as 
including  manufadurers  and 
distributors  of  complete  and 
intermediate  feeds  intended  for  animals, 
including  on-farm  and  off-farm  feed 
manufacttiring  and  mixing  operations. 

FDA  has  revised  the  definition  to 
separate  "feed  manufadurer"  from 
"distributor."  The  agency  made  this 
change  to  clarify  that  both  feed 
manufacturers  and  distributors  are 
subjed  to  the  rule  rather  than  persons 
who  perform  both  functions 
(manufacturing  and  distributing).  Thus, 
§  589.2000(a)(4)  defines  "feed 
manufacturer"  as  induding 


manufadurers  of  complete  and 
intermediate  feeds  intended  for  animals 
and  including  on-farm  in  addition  to 
off-farm  feed  manufaduring  and  miying 
operations.  Section  589.2000(a)(6) 
defines  "distributor"  as  including 
persons  who  distribute  or  transport 
feeds  or  feed  ingredients  intended  for 
animals.  The  substance  of  these 
definitions  are  similar  to  the  definition 
in  the  draft  codified  provisions  that 
appeared  in  the  Federal  Registo-  of 
April  17, 1997.  The  agency  has  also 
made  corresponding  changes 
throughout  the  rule  to  clarify  that  feed 
manufadurers  are  distind  from 
distributors  and  deleted  the  reference  to 
"haulers"  bom  proposed  §  589.2000(e) 
because  the  definition  of  "distributor" 
includes  persons  who  transport  feed 
and  feed  ingredients. 

(Comment  49).  Proposed 
§  589.2000(a)(5)  would  define 
"nonruminant  protein"  as  including 
protein  from  nonruminant  animals  and 
vegetable  sources. 

The  agency  has  revised 
§  589.2000(a)(5)  to  define 
"nonmammalian  protein"  as  including 
protein  from  nonmammaUan  animals 
and  vegetable  sources.  This  corresponds 
to  the  final  rule's  change  to  a 
mammahan-to-ruminant  prohibition. 

(Comment  50).  As  stated  earlier,  FDA 
has  revised  the  rule  to  create  a  new 
§  589.2000(a)(6)  to  define  "distributor." 
While  the  codified  provisions  of  the 
draft  rule  that  appeared  in  the  Federal 
Register  of  April  17,  1997,  initially 
defined  "distributor"  as  including 
distributors  of  complete  and 
intermediate  feeds  intended  for  animals, 
FDA,  on  its  own  initiative,  has  revised 
the  definition  further  to  clarify  that 
persons  who  transport  feed  or  feed 
ingredients  intended  for  animals  are 
distributors. 

(Comment  51).  The  agency  has  also 
revised  the  rule  to  create  a  new 
§  589.2000(a)(7)  to  define  "ruminant"  as 
including  "any  member  of  the  order  of 
animals  which  has  a  stomach  with  four 
chambers  (rumen,  reticulum,  omasum, 
and  abomasum)  through  which  feed 
passes  in  digestion.  The  order  includes, 
but  is  not  limited  to,  cattle,  buffalo, 
sheep,  goats,  deer,  elk,  and  antelopes." 
FDA  eleded  to  define  the  word 
"nuninant"  because  several  comments 
noted  that  some  people  might  not  know 
what  animals  are  "ruminants." 

2.  Section  589.2000(b)— Food  Additive 
SUtus 

ProfKJsed  §  589.2000(b)  would  state 
that  protein  derived  from  ruminant  and 
mink  tissues  is  not  generally  recognized 
as  safe  for  use  in  ruminant  feed  because 
it  may  contain  TSE's  and  is  a  food 
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additive  subject  to  section  409  of  the  act 
(21  U.S.C.  348).  Thus,  under  the 
proposed  rule,  the  use  or  intended  use 
of  any  ruminant  or  mink-derived 
protein  in  ruminant  feed  would  cause 
the  feed  to  be  adulterated  and  in 
violation  of  the  act  (unless  it  was  the 
subject  of  an  effective  notice  of  claimed 
investigational  exemption  for  a  food 
additive  or  was  the  subject  of  a  food 
additive  regulation).  Proposed 
S  589.2000^)  would  also  state  that  FDA 
has  determined  that  ruminant  and 
mink-derived  protein  is  not  prior 
sanctioned  for  use  in  ruminant  feeds, 
a.  NonGRAS  status. 
At  the  outset,  FDA  notes  that  no 
comments  provided  FDA  with  any 
published  studies,  data,  or  other 
information  or  expert  opinions  upon 
which  FDA  could  conclude  that  the 
material  is  safe  or  that  there  is  a 
reasonable  certainty  that  the  material  is 
not  harmful  under  the  intended 
conditions  of  use.  FDA  received  no 
scientifically  vaUd  information,  or 
expert  opinion  based  on  that 
information,  that  addressed:  (1)  Whether 
it  is  reasonably  certain  that  BSE  does 
not,  or  will  not,  occur  in  the  United 
States;  (2)  whether  the  BSE  agent  can  be 
detected;  (3)  whether  it  is  reasonably 
certain  that  the  BSE  agent  will  not  he 
transmitted  to  ruminants  through 
animal  feed,  i.e.,  that  the  processed 
tissues  are  not  infected  by  the  agent,  are 
deactivated  by  the  rendering  process  or 
are  not  transmitted  orally;  or  (4) 
whether  it  is  reasonably  certain  that  the 
agent  will  not  be  transmitted  to  humans 
through  consumption  of  ruminant 
products.  As  discussed  extensively  in 
the  preamble  to  the  proposed  rule  (see 
62  FR  552  at  553  and  564)  and  herein, 
these  significant  safety  questions  have 
been  raised  by  credible  currenUy 
available  information  about  the 
transmission  of  BSE  and  TSE's  to 
ruminants  through  feed.  As  a  result  of 
these  questions,  as  provided  in  this  final 
rule,  FDA  has  determined  that  protein 
derived  from  mammalian  tissues  in 
ruminant  feed  is  not  GRAS. 

(Comment  52).  Many  comments  stated 
that  nmiinant  protein  had  been  safely 
used  as  components  of  animal  feed  for 
lOO  years  as  well  as  before  the 
enactment  of  the  Food  Additive 
Amendments  of  1958.  These  comments 
seemed  to  assert  that  ruminant  protein 
for  use  in  nuninant  feed  is  GRAS  based 
on  common  use  in  food  prior  to  1958, 
and  based  on  this  history  of  safe  use, 
FDA  cannot  now  declare  it  to  be  a  food 
additive. 

FDA  disagrees.  As  noted  in  the 
preamble  to  the  proposed  rule,  if  a 
substance  was  used  in  food  before  1958, 
general  recognition  that  the  use  of  a  feed 


ingredient  is  safe  can  be  based  on 
scientific  procedures  or  experience 
based  on  common  use  in  food  (see  62 
FR  552  at  566;  section  201(s)  of  the  act 
(21  U.S.C  321(s));  and  21  CFR 
570.30(a)).  General  recognition  of  safety 
through  experience  based  on  common 
use  in  food  prior  to  January  1,  1958, 
may  be  determined  without  the  quantity 
or  quahty  of  scientific  procedures 
required  for  approval  of  a  food  additive 
regulation,  but  it  nonetheless  requires  a 
demonstration  of:  (1)  Safe  use  based  on 
common  use,  and  (2)  an  expert 
consensus  of  safety,  based  on  that 
common  use  (see  21  CFR  570.30).  The 
simple  assertion  of  this  safe  use  thus 
does  not  satisfy  the  burden  the 
proponents  of  the  use  bear  to  establish 
general  recognition.  Although  FDA 
agrees  that,  imtil  recently,  this  material 
appears  to  have  had  a  long  history  of 
use  without  known  adverse  effects  (see 
62  FR  552  at  566),  FDA  has  never 
affirmatively  declared  the  material  to  be 
GRAS  based  on  common  use  in  food. 

Moreover,  even  if  a  substance  is 
GRAS  based  on  common  use  in  food  or 
GRAS  based  on  scientific  procedures, 
FDA  may  reassess  the  GRAS  status  of  a 
food  ingredient  based  on  new 
information  (see  21  CFR  530.30(g);  see 
also,  e.g.,  51  FR  25021,  July  9, 1986 
(Sulfiting  Agents;  Revocation  of  GRAS 
Status  for  Use  on  Fruits  and  Vegetables 
to  be  Served  or  Sold  Raw  to 
Consumers)).  Thus,  even  if  nuninant 
protein  for  use  in  ruminant  feed  were 
GRAS  based  on  common  use  in  feed 
prior  to  1958,  that  does  not  preclude 
FDA  from  reassessing  it  now  that  there 
exist  new  studies,  data,  or  other 
information  that  show  that  the 
substance  is,  or  may  be,  no  longer  safe 
(this  is  true  whether  the  studies  or  data 
are  published  or  unpublished  (see  50  FR 
27294  at  27296  (July  2. 1985)))  or  that 
there  is  no  longer  the  basis  for  an  expert 
consensus  that  it  is  safe. 

Expert  opinion  that  the  substance  for 
use  in  ruminant  feed  is  GRAS  would 
need  to  be  supported  by  scientific 
literature,  and  other  sources  of  data  and 
information.  "General  recognition" 
cannot  be  based  on  an  absence  of 
studies  that  demonstrate  that  a 
substance  is  unsafe;  there  must  be 
studies  or  other  information  to  establish 
that  the  substance  is  safe  (see  U.S.  v.  An 
Article  of  Food  *   *  *  Coco  Rico.  752 
F.2d  11  (1st  Cir.  1985)).  Furthermore,  if 
there  are  studies  and  other  data  or 
information  that  raise  questions  about 
the  safety  of  the  use  of  the  material,  this 
conflict — just  like  a  conflict  in  expert 
opinion — may  prevent  general 
recognition  of  the  substance. 

As  the  agency  explained  in  the 
preamble  to  the  proposed  rule,  research 


and  other  information  have  raised 
questions  regarding  the  safe  use  of 
protein  derived  fi-om  certain  animal 
tissue  in  ruminant  feeds.  The  agency 
stated  that  "the  evidence  as  discussed  in 
sections  I  and  II.  A  through  II.D  of  this 
dociunent,  for  the  development  of  a  new 
pattern  of  disease  transmission,  now 
indicates  that  these  ingredients  can  no 
longer  be  categorically  regarded  as  safe" 
(see  62  FR  552  at  566). 

Because  the  expert  opinion  must  be 
"general,"  a  substance  is  not  GRAS  if 
there  is  no  recognition  among  experts, 
or  there  is  a  genuine  dispute  among  the 
experts,  as  to  whether  it  is  safe. 
Although  there  need  not  be  unanimity 
among  qualified  experts  that  a  substance 
is  safe  for  "general  recognition"  of  its 
safety  to  exist,  an  "expert  consensus"  is 
required  (see  Weinberger  v.  Hynson, 
Wescott  &■  Dunning,  Inc.,  412  U.S.  606. 
632  (1073)). 

Accordingly,  there  must  be  no 
genuine  difference  of  opinion  among 
qualified  experts  as  to  the  substance's 
safety  (see  Coco  Rico,  752  F.2d  at  15  n.6; 
United  States  v.  Articles  of  Drug  *  *  * 
5.906  Boxes,  745  F.2d  105. 119  n.22  (1st 
Qr.  1984)).  As  the  Court  of  Appeals  for 
the  Second  Circuit  explained  in  Premo 
Pharmaceutical  Laboratories,  Inc.  v. 
United  States,  629  F.2d  795,  803  (2d  Cir. 
1980),  when  there  is  a  dispute  among 
experts  as  to  "general  recognition," 

The  *  *  *  issue  (of  actual  safety)  is  to  be 
determined  by  the  FDA  which,  as 
distinguished  from  a  court,  possesses 
superior  expertise,  usually  of  a  complex 
scientific  nature,  for  resolving  that  issue. 

See  also  5.906  Boxes,  745  F.2d  at  119 
n.22;  United  States  v.  50  Boxes  *   •   * 
Cafergot  P-B  Suppositories,  721  F.Supp. 
1462, 1465  (D.  Mass.  1989),  affd,  909 
F.2d  24  (1st  Cir.  1990);  An  Article  of 
Drug  •   •   »  Furestrol  Vaginal 
Suppositories.  251  F.Supp.  1307  (N.D. 
Ga.  1968),  affd,  415  F.2d  390  (5th  Cir. 
1969). 

The  World  Health  Organization 
(WHO),  in  an  April  1996  consultation 
on  public  health  issues  related  to  TSE, 
recommended  that  all  countries  ban  the 
use  of  ruminant  tissues  in  ruminant 
feed.  This  recommendation  was 
intended  to  minimize  the  risk  associated 
with  exposure  to  BSE  from  beef  and  beef 
products.  The  background  for  WHO 
recommendation  pointed  out  that  the 
BSE  epidemic  in  die  United  Kingdom 
appeared  to  have  been  due  mainly  to  the 
recycling  of  infected  bovine  material 
back  to  cattle. 

In  response  to  the  agency's  request  in 
the  preamble  to  the  proposed  rule  for 
comments  on  a  ruminant-to-ruminant 
prohibition  as  well  as  other  alternatives 
including  a  full  mammalian  to  ruminant 
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ban,  no  one  submitted  or  cited 
published  studies  to  support  the 
contention  that  the  use-  of  protein 
derived  firom  nuninant  tissue  or  from 
mammalian  tissue  in  ruminant  feed  is 
GRAS.  Furthermore,  no  comments 
refuted  the  agency's  basis  for 
detennining  protein  derived  from 
ruminant  tissue  for  use  in  ruminant  feed 
to  be  nonGRAS  as  set  out  in  the 
preamble  to  the  proposed  rule.  In 
addition,  no  one  submitted  or  cited 
published  studies  to  support  a  finding 
that  the  use  of  mammalian  tissue  in 
ruminant  feed  is  GRAS  either  in 
response  to  the  request  for  conmients  on 
the  alternative  set  out  in  the  preamble 
to  the  proposed  rule  or  the  request  for 
comments  on  the  draft  rule,  which 
included  the  mammalian  (with  certain 
exclusions)  to  ruminant  ban.  FDA 
believes  that  the  same  research  and 
information  set  out  in  the  proposed  rule 
and  the  industry  practice  of 
commingling  mammalian,  including 
ruminant  and  mink,  tissues, 
demonstrate  that  the  use  of  protein 
derived  from  mammalian  tissues  can  no 
longer  be  categorically  regarded  as  safe. 
Therefore,  this  final  rule  provides  that 
such  protein  for  use  in  ruminant  feed  is 
a  food  additive  subject  to  section  409  of 
the  act. 

(Comment  53).  Numerous  comments 
appeared  to  argue  that  the  agency  could 
not  promulgate  a  rule  declaring 
ruminant  protein  to  be  a  food  additive 
when  intended  for  ruminant  feed 
because  there  is  no  BSE  in  the  United 
States. 

Because  these  comments  did  not 
provide  any  legal  or  scientific 
explanation  to  support  this  argument,  it 
is  imclear  to  FDA  whether  they  are 
arguing:  (1)  That  FDA  cannot  rely  on 
new  information  from  foreign  sources  to 
reassess  the  GRAS  status  of  a  food 
ingredient,  or  (2)  that  FDA  cannot  take 
action  until  BSE  actually  occurs  on 
United  States  soil.  Whichever  argimient 
is  meant,  FDA  disagrees.  First,  the  act 
does  not  require  evidence  of  actual 
harm  to  exist  before  a  substance  can  be 
declared  to  be  not  GRAS  by  FDA;  all 
that  is  required  is  information — which 
exists  here — ^that  the  use  of  certain 
protein  in  ruminant  feed  may  not  be 
safe  or  that  there  is  no  expert  consensus 
that  the  use  of  the  substance  is  safe. 

In  addition,  in  response  to  comments 
that  point  out  that  there  is  no  evidence 
of  BSE  in  the  United  States.  FDA  notes 
that  nothing  in  the  act  would  support  a 
blanket  conclusion  that  FDA  should 
only  rely  on  data  generated  or 
conditions  present  in  the  United  States 
when  making  this  reassessment.  Indeed, 
since,  under  the  act,  FDA  must  take  into 
account  relevant  evidence  of  foreign  use 


when  assessing  a  claim  that  a  food 
ingredient  is  GRAS  based  on  common 
use  in  food  prior  to  1958  (see  Fmali 
Herb,  Inc.  v.  Heckler,  715  F.2d  1385  (9th 
Cir.  1985)),  FDA  believes  it  should 
likewise  take  relevant  foreign  data  and 
expertise  into  account  whmi  reassessing 
safety  and  general  recognition.  Here, 
while  there  have  been  no  reported  cases 
of  BSE  in  the  United  States,  other 
conditions  exist  that  make  the  foreign 
experience  relevant,  such  as  the  foct 
that,  in  the  United  Kingdom,  BSE  was 
spread  by  the  practice  of  feeding 
ingredients  from  processed  BSE-infected 
cattle  to  other  cattle,  and  the  processes 
that  were  used  failed  to  inactivate  the 
BSE  agent. 

Moreover,  the  act  as  a  whole  and  the 
1958  Food  Additives  Amendment  in 
particular  were  intended  to  give  FDA 
the  tools  to  prevent  harm  to  the  pubUc 
health  before  it  occurs  (see,  e.g..  United 
States  V.  Ewig  Bros  Co.,  502  F.2d  715, 
721  &  n.24  (7th  Cir.  1974).  cert,  denied, 
420  U.S.  945  (1975);  see  also  S.  Rep.  No. 
2422.  85th  Cong.,  2d  Sess.  1-3  (1958); 
H.R.  Rep.  No.  2284,  85th  Cong..  2d  Sess. 
1  (1958)).  As  a  result  of  the  1958 
amendment,  the  burden  of  proof  shifted 
to  manufacturers,  and  the  1958 
amendment  "permit(s)  FDA  to  regulate 
the  use  of  substances  affecting  foods 
without  first  determining  that  they  are 
in  fact  dangerous;  the  method  is  to 
require  that  such  substances  be 
established  as  safe  before  being  used" 
(see  Natick  Paperboard  Corp.  v. 
Weinberger.  525  F.2d  1103,  1106  (1st 
Cir.  1975),  cert,  denied,  429  U.S.  819 
(1976);  see  also  Ewig  Bros.,  502  F.2d  at 
721). 

Thus,  to  claim  that  FDA  cannot 
declare  a  substance  to  be  a  food  additive 
until  it  has  actually  done  damage  in  the 
United  States  and  FDA  can  prove  that 
actual  harm  has  occiured  would 
eviscerate  the  act.  It  would  be  contrary 
to  the  public  health  if  FDA  could  not 
use  this  authority — based  data  and  other 
relevant  information  from  other 
countries — to  prevent  harm  from 
occurring  through  the  use  of  certain 
ingredients  in  feed. 

FDA  notes  that  section  801  of  the  act 
(21  U.S.C.  381),  which  gives  the  agency 
the  authority  to  prevent  the  import  into 
the  United  States  of  food  that  violate  the 
act  unless  such  items  are  intended  for 
export  rather  than  domestic 
distribution,  underscores  the  weakness 
of  the  comments'  arguments.  If  the  act 
did  not  allow  FDA  to  consider 
conditions  that  exist  in.  or  evidence 
from,  other  coimtries  when  determining 
whether  an  article  violates  the 
provisions  of  the  act,  FDA  would  not  be 
able  to  implement  section  801  of  the  act 
and  keep  violative  food  from  entering 


the  country.  Furthermore,  if  the 
comments'  interpretation  of  the  act  is 
correct — that  FDA  can  only  look  at 
conditions  in  this  country — ^then  FDA 
would  not  be  able  to  declare  animal 
protein  from  other  coimtries  to  be  an 
unsafe  food  additive,  even  if  there  had 
been  cas^s  of  BSE  reported  in  the 
country  in  which  the  animal  protein 
originated. 

(Comment  54).  Several  comments 
argued  that  more  research  is  needed 
before  FDA  can  take  action  and  that  the 
agency  must  establish  that  all  feed 
components  affected  by  this  rulemaking 
may  transmit  TSE's. 

These  comments  misunderstand  the 
structure  of  the  food  safety  provisions  of 
the  act.  As  noted  above  and  in  the 
preamble  to  the  proposed  rule  (62  FR 
552  at  566),  the  act  places  the  burden  to 
establish  safety  of  a  feed  component  on 
the  proponent  of  the  substance,  not  on 
the  government  to  prove  actual  harm. 
Research  of  the  type  suggested  by  the 
comments  could  take  years  to  complete. 
The  agency  believes  that  it  is  neither 
required  nor  appropriate  to  delay 
regulatory  action  to  prevent 
transmission  of  BSE  |>ending  the 
completion  of  research. 

The  information  presented  in  the 
preamble  to  the  proposed  rule  set  out 
the  basis  for  the  agency's  nonGRAS 
determination  for  the  use  of  protein 
derived  from  ruminant  and  mink  tissue 
in  ruminant  feed.  As  discussed  earlier 
in  this  preamble  to  the  final  rule,  after 
evaluating  the  issues  and  information 
presented  in  the  comments  on  the 
proposal  and  all  other  evidence,  the 
agency  has  determined  that  a  consensus 
does  not  exist  that  the  use  of  protein 
derived  from  mammalian  tissues  is  safe 
for  use  in  rumincmt  feed.  The  agency 
finds  that  the  potential  remains  for 
ruminants  to  be  exposed  to  TSE  agents 
in  ruminant  feed.  When  a  ruminant  is 
fed  protein  derived  from  mammaUan 
tissues,  TSE's  may  be  transmitted. 
Therefore,  FDA  concludes  that  the  use 
of  protein  derived  from  mammalian 
tissues  in  ruminant  feed  can  no  longer 
be  considered  GRAS. 

(Comment  55).  The  draft  rule  that 
appeared  in  the  Federal  Register  of 
April  17.  1997,  revised  §  589.2000(b)  to 
eliminate  unnecessary  phrases  that  were 
included  in  proposed  §  589.2000(b). 
These  phrases  were  statements  referring 
to  FDA's  determination  that  these 
proteins  are  nonGRAS,  the  absence  of  a 
regulation  providing  for  safe  use,  and 
FDA's  determination  that  these  proteins 
are  not  prior  sanctioned  for  use  in 
ruminant  feeds.  A  small  number  of 
comments  questioned  why  the  language 
was  removed  (because  it  did  not  alter 
the  fact  that  proteins  derived  from 
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mammalian  tissues  for  use  in  nmiinant 
feed  are  food  additives  subject  to  section 
409  of  the  act),  and  one  comment  asked 
FDA  to  restore  the  nonGRAS  lancuage. 

FDA  eliminated  the  text  described 
above  from  §  589.2000(b)  because  the 
language  was  unnecessary.  These 
revisions  are  solely  editorial  in  nature 
and  do  not  affect  the  substance  of  the 
agency's  rulemaking  or  its 
determination  that  protein  derived  from 
mammalian  tissues  is  not  GRAS  for  use 
in  ruminant  feed  and  is  not  prior 
sanctioned  for  use  in  nmiinant  feeds. 

b.  Alternatives  to  nonGRAS  status 
and  other  legal  comments. 

Several  comments  advocated 
alternatives  to  declaring  proteins 
derived  from  ruminant  tissues  to  be 
nonGRAS. 

(Comment  56).  Several  comments 
suggested  that  FDA  refrain  from  issuing 
the  rule  and  instead  issue  a  CPG.  Some 
comments  stated  that  a  CPG  could  be 
used  to  determine  that  certain  proteins 
are  adulterants  when  added  to  ruminant 
feed  and  that  use  of  a  CPG  would  meet 
FDA's  goal  of  increasing  prevention  of 
BSE.  Some  comments  stated  that  a  CPG 
would  prevent  the  loss  of  GRAS  status 
for  the  protein  products  and  claimed 
that  this  loss  will  have  serious 
ramihcations.  such  as  stigmatizing  the 
protein  products,  as  well  as  affecting  the 
companies'  ability  to  compete  in  the 
global  market.  One  comment  advocated 
the  use  of  a  CPG  because  it  would  allow 
the  agency  additional  time  to  do  a 
reasoned  analysis  of  the  scientific 
information  before  taking  a  final  action. 
Some  comments  stated  that  use  of  a  CPG 
would  allow  the  agency  to  respond 
more  quickly  to  scientific  and  technical 
changes  than  the  use  of  notice  and 
comment  rulemaking. 

FDA  disagrees  witn  these  comments. 
Contrary  to  the  arguments  presented  in 
the  comments.  FDA  cannot  use  CPG's  to 
impose  any  requirement.  CPG's  are 
guidance  documents  issued  by  the 
agency.  These  documents  are  not 
binding  on  the  agency  or  any  person.  As 
the  agency  explained  in  its  "Ck>od 
Guidance  Practice  "  document  published 
in  the  Federal  Register  of  February  27, 
1997  (62  FR  8961),  guidance  documents 
"represent  the  agency's  current  thinking 
on  (a)  subject  "  and  "do  not  themselves 
establish  legally  enforceable  rights  or 
responsibilities  and  are  not  legally 
binding  on  the  public  or  the  agency."  To 
issue  a  binding  prohibition,  the  agency 
must  follow  an  appropriate  rulemaking 
procedure  (see  Community  Nutrition 
Institute  v.  young,  818  F.2d  943  (D.C. 
Cir.  1987)).  Therefore,  if  the  agency 
issues  a  CPG.  it  would  not  be  binding 
and,  as  such,  would  be  an  ineffective 
means  of  banning  the  use  of  protein 


derived  from  certain  tissues  in  ruminant 
feed.  Furthermore,  a  CPG  that  states  that 
certain  proteins  used  in  ruminant  feed 
are  adulterants  under  the  act  would 
require  the  agency,  on  a  case-by-case 
basis,  to  bring  enforcement  actions  for 
violations  of  section  402(a)(1)  or  section 
402(a)(2)(C)  of  the  act.  Again,  the  agency 
does  not  believe  this  is  an  effective 
approach  to  preventing  the 
estabUshment  and  amplification  of  BSE 
through  feed.  The  agency  believes  it  has 
made  a  reasoned  analysis  of  the 
scientific  information  available  and 
based  on  this  analysis,  the  agency  is 
taking  the  approach  set  out  in  this  final 
rule. 

(Comment  57).  Several  comments 
urged  FDA  to  use  an  interim  food 
additive  regulation  rather  than  declare 
certain  proteins  for  use  in  ruminant  feed 
are  not  GRAS.  These  comments 
explained  that  an  interim  food  additive 
regulation  would  prevent  their  products 
from  being  stigmatized  by  a  not  GRAS 
determination.  These  cormnents  also 
explained  that  the  interim  food  additive 
regulation  would  keep  the 
administrative  record  open  to  new 
evidence,  permit  FDA  and  the  industry 
to  react  to  new  research  findings,  and 
permit  FDA  to  require  the  industry  to 
conduct  planned  research.  Some 
comments  cited  the  regulations  in  part 
180  (21  CFR  part  180)  and  the  interim 
selenium  rule  as  precedent  for  FDA 
issuing  an  interim  food  additive 
regulation. 

FDA  disagrees  with  these  comments. 
The  regulations  in  part  180,  issued 
ujider  section  409  of  the  act,  apply  to 
"substances  having  a  history  of  use  in 
food  for  human  consumption  or  in  food 
contact  surfaces"  (see  §  180.1(a)).  The 
definition  of  "food"  for  the  subchapter 
(which  includes  part  180)  includes 
"human  food,  substances  migrating  to 
food  from  food-contact  articles,  pet 
food,  and  animal  feed"  (see  21  CFR 
170.3(m)).  The  language  of  §  180.1, 
however,  only  refers  to  human  food  and 
substances  migrating  to  food  from  food 
contact  surfaces.  The  limiting  language 
in  §  180.1  makes  it  clear  that  it  does  not 
apply  to  pet  food  or  animal  feed.  The 
agency  recognizes  that  §  570.38(c)(2)  (21 
CFR  570.38(e)(2)).  applicable  to  animal 
feeds,  provides  that  an  interim  food 
additive  regulation  may  be  issued.  This 
provision  was  carried  over  when  the 
rules  at  part  121  (21  CFR  part  121 
(1976)),  which  addressed  both  human 
food  and  animal  feed  additives,  were 
reorganized  to  separate  the  human  food 
and  animal  feed  provisions.  Section 
121.41  of  FDA's  regulations,  which 
included  the  reference  to  interim  food 
additive  regulations,  was  republished  as 
§  570.38.  The  provisions  governing 


promulgation  of  interim  food  additive 
regulations  at  §  121.4000  (now  §  180.1) 
were  not  republished  in  part  570  (21 
CFR  part  570)  governing  animal  feed  (41 
FR  38618,  September  10, 1976).  A 
decision  to  extend  the  use  of  interim 
food  additive  regulations  to  animal 
feeds  and  the  creation  of  a  procedure  for 
doing  so  would  likely  require 
rulemaking  under  the  Administrative 
Procedure  Act  (5  U.S.C.  501  et  seq.) 

Furthermore,  even  if  this  procedure 
were  available  to  the  agency  here,  it 
would  not  prevent  the  stigma  that  the 
comments  state  is  created  by  the 
agency's  determination  that  protein 
derived  irom  certain  tissues  for  use  in 
ruminant  feed  is  not  GRAS  since  the 
same  determination  must  be  made  to 
issue  an  interim  food  additive 
regulation  (see,  e.g.,  61  FR  7990  March 
1, 1996)  (interim  food  additive  for 
mannitol).  Any  determination  by  the 
agency  that  a  substance  is  a  food 
additive  is  also  a  determination  that  the 
substance  is  not  GRAS.  This  is  true 
regardless  of  whether  the  agency  takes 
an  action  as  in  this  final  rule  or  the 
agency  issues  an  interim  food  additive 
regulation. 

With  regard  to  the  interim  rule  on 
selenium  cited  by  some  comments  as  an 
interim  food  additive  regulation,  the 
agency  disagrees  that  the  interim  r\ile  on 
selenium  is  an  interim  food  additive 
regulation  like  those  for  human  food 
issued  under  part  180.  The  selenium 
regulation  at  21  CFR  573.920  was 
initially  based  on  an  approved  food 
additive  petition  submitted  under 
section  409  of  the  act.  The  interim  final 
rule  on  selenium  that  appeared  in  the 
Federal  Register  of  October  17, 1995  (60 
FR  53702)  was  issued  as  an  interim  rule 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  501  et  seq.),  not  as  an  interim 
food  additive  regulation  under  section 
409  of  the  act.  The  interim  seleniiun 
rule  implements  Pub.  L.  103-354 
regarding  the  allowable  levels  of 
selenium  in  certain  animal  feeds.  The 
rule  is  designated  as  an  interim  rule 
because  it  was  issued  under  an 
exception  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  This 
exception  allows  a  final  rule  to  be 
issued  without  prior  notice  and  public 
comment  if  use  of  the  procediu^s  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  As  stated  in  the 
preamble  to  the  selenium  rule,  the 
agency  determined  that  prior  notice  and 
public  comment  was  urmecessary 
because  the  rule  merely  repeated  the 
terms  of  Pub.  L.  103-354  (see  60  FR 
53702  and  53703).  As  stated  above,  an 
interim  food  additive  regulation  would 
be  issued  under  section  409  of  the  act. 
Therefore,  the  interim  selenium  rule  is 
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not  precedent  for  the  agency  to  issue  an 
interim  food  additive  regulation  in  this 
case. 

(Comment  58).  One  comment  stated 
that,  instead  of  publishing  a  regulation 
under  part  589  (21  CFR  part  589)  which 
lists  substances  prohibited  in  animal 
feed,  the  agency  should  do  a  GRAS 
listing  with  restrictions  similar  to  the 
action  taken  in  the  propylene  glycol  rule 
that  was  published  in  the  Federal 
Regiflter  of  May  10. 1995  (60  FR  24808). 
The  comment  asserted  that  the  GRAS 
listing  (which  is  referred  to  as  a  "GRAS 
affirmation")  would  reduce  the  possible 
taint  from  listing  the  protein  in  part  589 
as  a  prohibited  substance.  The  comment 
explained  that  the  GRAS  Usting  could 
limit  the  animal  feed  that  could  contain 
the  protein  as  it  is  Usted  in  the  proposed 
rule  and  include  an  exemption  for  use 
of  approved  deactivation  and  detection 
methods.  The  comment  stated  that  the 
preamble  to  the  rule  should  state  the 
agency's  view  that  all  uses  excepted 
from  GRAS  status  must  be  subject  to  a 
food  additive  provision. 

FDA  does  not  agree  with  this 
comment.  The  action  on  propylene 
glycol  that  the  comment  cites  was  a 
proposed  rule  that  would  exclude  from 
GRAS  status  propylene  glycol  used  in  or 
on  cat  food.  The  final  rule  was 
pubhshed  in  the  Federal  Register  of 
May  2,  1996  (61  FR  19542).  The 
proposed  rule  cited  by  the  comment,  as 
well  as  the  final  rule,  included  two 
provisions.  One  provision  amended 
§582.1666  (21  CFR  582.1666),  which 
sets  out  the  GRAS  status  of  propylene 
glycol,  to  except  its  use  in  cat  food.  The 
second  provision  was  a  new  §  589.1001 
which  lists  propylene  glycol  in  or  on  cat 
food  as  a  substance  prohibited  from  use 
in  animal  food  or  feed.  In  this  case,  no 
regulation  exists  that  sets  out  a  FDA 
determination  of  GRAS  for  protein 
derived  from  certain  tissues  for  use  in 
animal  feed.  Therefore,  there  is  no 
GRAS  regulation  to  amend  as  in  the  case 
with  propylene  glycol.  Furthermore, 
this  6ial  rule,  Uke  the  propylene  glycol 
regulation,  will  list  the  substances  as 
prohibited  frtjm  use  in  animal  feed  in 
part  589. 

The  current  regulations  at  §§  570.30 
and  570.35  (21  CFR  570.30  and  570.35) 
describe  the  information  necessary  to 
determine  a  substance  as  GRAS  or  to 
affirm  GRAS  status.  The  comment  did 
not  include  or  cite  any  information  that 
would  provide  a  basis  for  the  agency  to 
determine  that  the  other  feed  uses  of 
protein  derived  from  certain  tissues  is 
GRAS  or  to  affirm  it  as  GRAS.  FDA 
notes,  however,  that  the  act  does  not 
preclude  manufactiuers  from  making 
their  own  decisions  on  the  GRAS  status 
of  uses  not  covered  by  this  final  rule.  If 


FDA  disagrees  with  this  self- 
determination,  FDA  may  take  action,  as 
it  has  done  in  this  final  rule  or  by 
enforcement  action,  to  end  that  self- 
determined  GRAS  status  (see  FDA's 
proposed  rule.  Substances  Generally 
Recognized  as  Safe,  published  on  April 
17,  1997  (62  FR  18938),  for  proposed 
revisions  to  the  GRAS  affirmation 
process. 

(Comment  59).  Several  comments 
suggested  that  FDA  adopt  a  "temporary 
ban"  or  a  "temporary  moratorium"  to 
suspend  the  use  of  the  ruminant  protein 
in  nmunant  feed.  The  conmients 
claimed  that  such  temporary  measures, 
unlike  a  formal  rule,  would  be  quickly 
modified  or  rescinded  based  on  new 
information.  The  comments  also  stated 
that  FDA  should  consider  other 
alternative,  yet  effective,  approaches 
and  that  FDA  has  the  ability  to  use  other 
available  regulatory  options. 

The  agency  declines  to  adopt  the 
conunents'  suggestions.  The  comments 
did  not  indicate  what  legal  authority 
FDA  should  use  or  how  "temporary"  a 
ban  or  moratorium  should  be.  While  the 
agency  has  several  authorities  related  to 
the  regulation  of  animal  feed,  they  are 
not  applicable  or  would  not  be  the  most 
effective  means  of  accomplishing  the 
rule's  goals.  The  agency  beheves  that 
the  approach  used  Ln  this  final  rule  is 
the  most  effective  approach  to 
accomplish  the  agency's  objective  of 
preventing  the  establishment  and 
amplification  of  BSE  in  the  United 
States  through  feed. 

As  stated  in  a  resp>onse  to  an  earlier 
comment,  the  agency  could  bring 
adulteration  charges  imder  section 
402(a)(1)  of  the  act  (21  U.S.C  342(a)(1)) 
or  section  402(a)(2)(C)  on  a  case-by-case 
basis.  The  agency  does  not  believe  this 
is  a  viable,  efficient  solution  to 
preventing  BSE  because  it  would 
require  FDA  to  prove,  on  a  case-by-case 
basis,  that  mammalian  protein  is  not 
GRAS  when  intended  for  use  in 
ruminant  feed.  In  addition,  the  burden 
of  proof  would  be  on  the  agency  in  such 
enforcement  actions. 

Under  section  404  of  the  act  (21 
U.S.C.  344),  the  agency  may  issue 
regulations  providing  for  the  issuance  of 
permits  governing  the  manufacture, 
processing,  or  packaging  of  any  class  of 
food  which  the  agency  has  found  may 
be  injurious  to  health  due  to 
contamination  with  micro-organism 
during  such  manufacture,  processing,  or 
packing.  However,  in  this  case,  the 
agency  may  be  imable  to  determine 
adequately  whether  a  food  may  be 
injurious  after  the  food  has  entered 
interstate  commerce.  The  lack  of 
information  required  to  estabhsh 
necessary  conditions,  coupled  with  the 


fact  that  the  incubation  period  for  BSE 
may  range  from  2  to  8  years,  effectively 
precludes  use  of  section  404  of  the  act 

Section  406  of  the  act  (21  U.S.C.  346) 
authorizes  the  agency  to  set  tolerances 
for  food  additives  that  are  required  for 
the  production  of  a  food  or  cannot  be 
avoided  by  good  manufacturing 
practice.  However,  in  this  case,  section 
406  of  the  act  is  inapplicable  because 
protein  derived  from  certain  tissues  is 
not  required  to  produce  ruminant  feed 
nor  is  the  protein  an  unavoidable 
contaminant.  Even  if  section  406  of  the 
act  were  applicable,  FDA  does  not  have 
sufficient  information  to  set  a  tolerance 
because  the  quantity  of  the  BSE  agent 
necessary  to  product  infiection  is 
currently  unknown. 

Finally,  the  agency  has  the  authority 
to  make  and  enforce  regulations  to 
prevent  the  spread  of  communicable 
diseases  under  section  361  of  the  PubUc 
Health  Service  Act  (42  U.S.C.  264).  This 
authority  is  available  to  the  agency  to 
address  issues  related  to  TSE's.  FDA, 
however,  has  determined  that,  at  this 
time,  use  of  its  authority  under  the  food 
additive  provisions  of  the  act  is 
appropriate. 

(Comment  60).  Comments  from 
several  individuals  and  organizations 
strongly  opposed  the  agency's  proposal 
to  declare  certain  animal-derived 
feedstuffs  as  nonGRAS.  As  an 
alternative,  the  comments  suggested  thai- 
adequate  methods  could  be  instituted 
which  would  reduce  to  an  acceptable 
level  the  risk  that  these  feeds  could 
transmit  TSE's  to  ruminants.  Such 
methods  included,  inter  alia, 
eliminating  high  risk  sources  of  raw 
materifds  (e.g.,  downer  animals, 
specified  ovine  tissues)  bom  processing 
into  feedstuffs  intended  for  ruminant 
rations,  processing  (rendering) 
conditions  specifically  designed  to 
reduce  the  infectivity  of  the  raw 
materials  if  TSE  agents  were  present  in 
such  materials,  and  adequate  clean-out. 
transport,  and  storage  practices  which 
would  minimize  the  risk  from  carrvover 
or  contamination  of  feeds  or  feedstuffs 
with  potentially  infective  materials. 

Many  comments,  including  some 
frtjm  the  industries  directly  affected  by 
this  rule,  suggested  that  the  agency  issue 
regulations  to  require  risk  reduction 
processes.  These  conunents  suggested 
that  regulatory  oversight  would  be 
facilitated  through  GMP's,  HACCP 
programs,  or  similar  instruments,  and 
commercial  firms  determined  by  the 
agency  to  be  in  compliance  with  such 
regulations  would  be  permitted  to  label 
feedstuffs  produced  under  those 
conditions  as  "Certified  Riuninant 
Derived  Protein."  Feed  bearing  such 
labeling  would  be  permitted  for  use  in 
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all  animal  feed,  including  ruminant 
feed.  One  comment  even  provided  a 
detailed  example  of  an  HACCP  program 
applicable  to  rendering  facilities, 
including  a  quantitative  risk  analysis 
specifying  the  reduction  in  BSE 
infectivity  at  each  critical  control  point. 
A  comment  from  the  rendering  trade 
association  provided  a  detailed  generic 
HACCP  plan  which  could  be  adapted  by 
individual  rendering  establishments  to 
their  specific  operation.  This  comment 
also  contained  proposed  codified 
language  for  implementing  HACCP. 
Several  other  comments  provided 
examples  of  practices  intended  to 
prevent  high  risk  animals  from  entering 
rendering  channels. 

In  the  preamble  to  the  proposed  rule, 
the  agency  agreed  that  the  need  for 
mandatory  HACCP.  supported  by  GMP's 
for  animal-derived  proteins,  could  be 
considered  in  future  rulemaking  (62  FR 
552  at  567).  The  agency  continues  to 
encourage  the  voluntary  adoption  of 
HACCP  on  a  plant-by-plant  basis  in  both 
the  rendering  and  feed  industries.  To 
the  extent  that  HACCP  is  adopted,  FDA 
will  be  able  to  examine  whether  safe 
conditions  of  use  for  some  or  all  of  the 
prohibited  protein  in  ruminant  feed, 
using  an  HACCP  plan,  can  be 
established  under  a  food  additive 
regulation  or  whether  such  uses  using 
an  HACCP  plan  are  GRAS.  However,  a 
regulatory  action  to  make  HACCP 
mandatory  for  all  manufacturers  in 
these  industries  is  outside  the  scope  of 
this  final  rule. 

The  agency  agrees,  in  concept,  that 
procedures  which  inactivate  TSE  agents 
in  feedstuffs  or  methods  that  detect  the 
presence  of  TSE  agents  in  feedstuffs 
could  form  the  basis  for  determining 
whether  HACCP,  CMP,  or  similar 
process  validation  programs  were 
sufficient  to  ensure  that  TSE's  could  not 
be  transmitted  to  ruminants  through 
consimiption  of  feedstuffs  produced 
under  those  programs.  Additionally, 
under  the  final  rule,  renderers  are 
exempt  from  labeling  and  certain 
recordkeeping  requirements  under  this 
rule  if  they  use  routinely  a  test  method 
that  FDA  has  validated  to  detect  the 
presence  of  the  agent  that  causes  TSE's 
and  whose  design  has  been  made 
available  to  the  public;  or  use 
exclusively  a  method  for  controlling  the 
manufacturing  process  that  minimizes 
the  risk  of  the  TSE  entering  the  product 
and  whose  design  has  been  made 
available  to  the  pubhc  and  validated  by 
FDA. 

Presently,  the  agency  has  not 
validated  any  methods  to  detect  the  TSE 
agent  or  any  methods  for  controlling  the 
manufacturing  process  that  would 
minimize  the  risk  of  the  TSE  agent 


entering  the  product.  Although  some 
comments  argued  that  rendering 
systems  used  widely  in  the  United 
States  have  been  shown  by  European 
researchers  to  inactivate  BSE  under 
specific  parameters,  such  that  products 
produced  using  these  rendering  systems 
should  be  exempted  from  the  rule,  it 
should  be  noted  that  manunalian  meat 
and  bone  meal  produced  under  the 
European  system  is  not  permitted  to  be 
fed  to  ruminants  in  the  European  Union 
(Ref.  11). 

The  agency  believes  that  the 
information  provided  is  insufficient  to 
validate  specific  rendering  processes. 
Although  these  rendering  processes 
appear  to  reduce  the  infectivity  of 
materials  in  the  mouse  model,  the 
infective  dose  of  a  TSE  agent  remains 
unknown.  The  assay  method  used  to 
measure  reduction  of  infectivity  has 
been  questioned  as  to  whether  it  is  the 
appropriate  assay  for  determining  the 
infectivity  of  tissues  under  natural 
conditions.  When  the  mouse  bioassay 
has  been  used,  there  remain  questions 
whether  the  test  materials  (tissues  from 
BSE-infected  cattle)  contained  sufficient 
titres  of  the  TSE  agent  to  ensiue  that 
materials  produced  under  these 
rendering  systems  will  not  transmit 
TSE's  to  niminants  (see  comment  41  of 
this  document  and  the  agency 
response).  When  sufficient  data  are 
available  for  the  agency  to  validate  a 
process  for  inactivating  TSE  agents  in 
processed  feedstuffs,  a  method  for 
controlling  the  manufacturing  process, 
or  a  test  for  detecting  the  TSE  agent  in 
feed,  FDA  v*rill  be  able  to  examine 
whether  safe  conditions  of  use  for 
mammalian  protein  in  ruminant  feed, 
using  such  validated  processes  or  tests, 
can  be  estabUshed  under  a  food  additive 
regulation  or  whether  such  uses  using 
the  validated  process  or  test  are  GRAS. 

3.  Section  589.2000(c) — Reqxiirements 
for  Renderers  That  Are  Not  Included  in 
Paragraph  (e)  of  This  Section 

Proposed  §  589.2000(c)  would  set 
forth  the  requirements  for  most 
renderers.  Proposed  §589.2000{c)(l)(i) 
would  require  renderers  whose  products 
contain  or  may  contain  protein  derived 
from  ruminant  and  mink  tissues  and 
intended  for  use  in  animal  feed  to  label 
the  materials  as  follows:  Contains  (or 
may  contain)  protein  derived  from 
ruminant  and  mink  tissues.  Do  not  feed 
to  ruminant  animals,  and  do  not  use  to 
manufacture  feed  intended  for  ruminant 
animals.  Proposed  §589. 2000(c)(l){ii) 
would  require  renderers  to  maintain 
copies  of  sales  invoices  and  to  make 
them  available  to  FDA  for  inspection 
and  copying.  Proposed  §  589.2000(c)(2) 
would  exempt  renderers  from  the 


labeling  and  recordkeeping 
requirements  if  they  use  exclusively  a 
manufacturing  method  that  FDA  has 
validated  to  deactivate  the  TSE  agent 
and  make  that  method  available  to  the 
public  or  routinely  use  a  test  method, 
also  validated  by  FDA,  for  detecting  the 
TSE  agent,  under  proposed 
§  589.2000(c)(2)(ii),  would  be  labeled 
"Not  for  Use  in  Animal  Feed,"  and 
records  of  test  results  would  be  made 
available  for  FDA  inspection.  Proposed 
§  589.2000(c)(3)  would  exempt 
renderers  from  recordkeeping 
requirements  if  they  use  a  permanent 
method,  approved  by  FDA,  to  mark  the 
presence  of  protein  derived  from 
ruminant  and  mink  tissues.  If  the 
marking  method  could  not  be  seen  on 
visual  inspection,  the  proposed  rule 
would  require  the  method  to  be 
validated  by  FDA  and  made  available  to 
the  public, 
a.  Cautionary  statement. 
Several  comments  addressed  the 
statement  in  proposed 
§589.2000(c)(l)(i). 

(Comment  61).  Several  comments 
requested  that  FDA  revise  the  rule  to 
make  the  labeling  statement  simpler  and 
more  concise.  Many  suggested  that  the 
statement  simply  say,  "Do  Not  Feed  to 
Ruminants." 

FDA  agrees  and  has  revised  the 
cautionary  statement  in 
§  589.2000(c)(l)(i)  to  read,  "Do  not  feed 
to  cattle  or  other  ruminants."  This 
statement  has  the  advantages  of  being 
simple  and  concise,  and  it  refers  to 
cattle  as  an  example  of  a  ruminant 
animal. 

(Comment  62).  In  contrast,  some 
comments  asked  FDA  to  revise 
§  589.2000(c)(l)(i)  by  placing  the  word 
"warning"  or  "caution"  in  the  heading; 
requiring  the  use  of  bold  type;  referring 
to  FDA  regulations  or  some  other 
statement  to  indicate  a  legal  prohibition; 
and  specifying  the  type,  size,  color  or 
location  of  the  label  to  ensure  it  is 
noticeable. 

The  agency  agrees  in  part  and 
disagrees  in  part  with  the  comments. 
Section  403(f)  of  the  act  (21  U.S.C. 
343(f))  requires  that  any  word, 
statement,  or  other  information  required 
to  appear  on  food  labels  or  labeling  to 
be  "prominently  placed  thereon  with 
such  conspicuousness  (as  compared 
with  other  words,  statements,  designs, 
or  devices,  in  the  labeling)  and  in  such 
terms  as  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use."  Here,  the 
essential  point  of  the  cautionary 
statement  is  that  the  product  should  not 
be  fed  to  cattle  and  other  ruminants; 
thus,  citing  FDA  regulations  to  Indicate 
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a  legal  prohibition  would  provide  httle 
useful  information  to  the  vast  majority 
of  consumers  and  would  be  contrary  to 
keeping  the  statement  simple  and 
concise. 

The  agency  does  agree  that  the 
cautionary  statement  should  be 
noticeable.  The  statement  should  appear 
on  product  labels  (such  as  those 
attached  to  or  are  part  of  a  bag  or  other 
container)  and  other  labeling  for  the 
product.  For  bulk  products,  the 
statement  should  appear  on  the  placard 
and  invoice  that  accompany  the 
shipment  and  on  any  oXher  labeling  for 
the  product.  The  agency  does  not  have 
a  regulation  that  provides  additional 
direction,  beyond  the  statutory  language 
quoted  above,  regarding  the  prominence 
of  the  cautionary  statement  and  does  not 
believe  it  is  necessary  to  do  so  in  this 
final  rtUe.  However,  the  agency  suggests 
that  the  statement  be  distinguished  by 
different  type  size  or  color  or  other 
means  of  highlighting  the  statement  so 
that  it  is  easily  noticed  by  a  purchaser. 
Additional  information  on  animal  food 
labeling  may  be  found  at  part  501  (21 
CFR  part  501). 

(Comment  63).  One  comment 
indicated  a  need  for  clear  end  user 
labeling  of  any  and  all  human  foods 
containing  the  specified  offal  (eye. 
spinal  colunm,  tonsil,  thymus,  spleen, 
and  intestine)  and/or  mechanically 
recovered  meat. 

The  USDA  is  responsible  for  labeling 
most  meat  products  destined  for  human 
consumption  as  food.  Thus,  the 
comment's  suggestion  is  outside  the 
scope  of  this  rule. 

b.  Records. 

Proposed  §  589.2000{c)(l)(ii)  would 
require  renderers  to  maintain  copies  of 
sales  invoices  and  to  make  copies 
available  for  inspection  and  copying  by 
FDA.  The  preamble  to  the  proposed  rule 
indicated  that  such  records  are  a  usual 
and  customary  part  of  normal  business 
activities  (see  62  FR  552  at  570  and  579) 
and  that  FDA  would  use  such  records  to 
verify  compliance  with  the  rule. 

(Comment  64).  FDA  received  several 
comments  concerning  records.  Several 
comments  supported  the  use  of  such 
records  for  compliance  purposes. 
However,  a  few  comments  suggested 
that  sales  invoices  may  not  always 
accompany  products,  that  persons  may 
not  retain  sales  invoices  or  records,  or 
that  sales  invoices  may  not  contain 
sufficient  information  for  enforcing  the 
regulation. 

In  considering  these  comments,  the 
agency  reviewed  several  EstabUshment 
Inspection  Reports  (EIR's)  and 
supporting  material  that  had  been 
collected  as  part  of  routine  inspections 
or  surveys  of  feed  ingredient 


manufactiu^rs  and  feedmills.  The 
supporting  material  for  the  EIR's 
confirmed  that  some  invoices  contained 
detailed  information  (regarding  the 
items  being  sold  and  the  identities  of 
the  seller  and  purchaser)  while  others 
contained  only  a  vague  description  of 
the  product  and  the  name  (without  any 
address)  of  the  company  or  person 
receiving  the  product.  Given  the 
diversity  in  the  sales  invoices,  and  the 
concerns  expressed  in  some  comments, 
FDA  revised  §  589.2000(c)(l){ii)  to 
require  renderers  to  maintain  records 
sufficient  to  track  the  materials 
throughout  their  receipt,  processing, 
and  distribution  (rather  than  refer  to 
sales  invoices  only),  and  to  make  the 
copies  available  for  inspection  and 
copying  by  FDA.  The  final  rule  enables 
renderers  (and  other  parties  that  must 
comply  with  the  record  requirement  in 
§  589.2000(c)(l)(ii))  to  use  sales  invoices 
or  other  records  or  a  combination  of 
such  information  so  long  as  they 
provide  sufficient  information  to  enable 
FDA  to  determine  the  receipt, 
processing,  and  distribution  of 
materials. 

The  recordkeeping  requirement  can 
be  satisfied  by  an  invoice  or  other 
similar  docimient  reflecting  receipt  or 
purchase,  and  sale  or  deUvery  of  the 
product  by  the  renderer.  The 
information  normally  expected  to  be 
included  in  these  documents  includes: 
(1)  Date  of  the  receipt  or  purchase,  or 
sale  or  defivery;  (2)  seller's  name  and 
address;  (3)  consignee's  name  and 
address;  (4)  identification  of  the 
product;  and  (5)  quantity.  Regarding  an 
identification  of  the  product,  FDA  notes 
that  invoices  or  similar  sales  documents 
may  serve  as  labels  for  bulk  rendered 
products. 

The  act  generally  requires  that  the 
label  of  a  regulated  product  contain  the 
product's  customary  or  usual  name.  The 
common  or  usual  names  of  rendered 
products  typically  are  those  included  in 
the  definitions  published  by  AAFCO. 
such  as  "meat  and  bone  meal."  Thus, 
the  use  of  the  common  or  usual  name 
on  the  invoice  or  similar  sales  doctmient 
will  satisfy,  in  part,  the  "records" 
requirement  in  §  589.2000(c){l)(ii)  as 
well  as  the  "common  or  usual  name" 
requirement  in  the  act.  As  discussed 
later  in  this  document,  the  records  must 
be  made  available  for  FDA  inspection 
and  cop)ring.  They  should  be  kept  so 
they  are  legible  and  readily  retrievable. 

c.  Exemptions  for  manufacturing  and 
test  methods. 

As  stated  earUer,  proposed 
§  589.2000(c)(2){i)  would  exempt 
renderers  from  the  labeling  and 
recordkeeping  requirements  if  they  use 
exclusively  a  manufacturing  method  for 


deactivating  the  TSE  agent  that  has  been 
validated  by  FDA  and  made  available  to 
the  public.  Proposed  §  589.2000(c)(l)(ii) 
would  exempt  renderers  from  the  label 
and  recordkeeping  requirements  if  they 
routinely  use  a  test  method,  validated 
by  FDA.  for  detecting  the  TSE  agent  and 
make  that  method  available  to  the 
public.  Products  found  to  contain  a  TSE 
agent  would  be  labeled  "Not  for  Use  in 
Animal  Feed,"  and  records  of  test 
results  would  be  made  available  for 
FDA  inspection. 

Several  comments  strongly  supported 
this  provision  because  it  would  provide 
flexibihty  to  the  industry  or  would 
make  methods  available  to  the  pubUc 
where  they  could  be  discussed  and 
analyzed.  Other  comments  suggested 
amendments  or  clarification. 

(Comment  65).  One  comment 
concerning  proposed  §  589.2000(c)(2)(i) 
suggested  that  ruminant  protein 
rendered  by  an  FDA-validated 
procediu*  should  be  labeled  as 
"Contains  inactivated  bovine  protein." 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comment.  The  agency 
will  make  any  necessary  changes  to  the 
labeling  requirements  by  rulemaking 
when  it  validates  the  first  rendering 
process. 

(Comment  66).  One  comment  claimed 
that,  in  proposed  §  589.2000(c)(2)(ii), 
the  label  statement  for  products  found 
to  contain  the  TSE  agent  did  not  go  far 
enough.  The  comment  stated  that  such 
products  should  be  destroyed  and 
positive  tests  reported  to  FDA. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comment  at  this  time. 
However,  as  explained  below.  FDA  has 
revised  the  labeling  requirement  so  that 
products  that  are  found  to  have  a  TSE 
agent  must  be  labeled  "Do  not  feed  to 
cattle  or  other  ruminants."  Products 
intended  for  use  in  ruminant  feed  that 
are  foimd  to  contain  a  TSE  agent  are 
violative  under  the  act,  and  the  agency 
has  guidance  documents  pertaining  to 
the  disposition  of  violative  products. 

(Comment  67).  Several  comments 
rais3d  issues  related  to  the  concept  of 
acceptable  risk.  One  comment  stressed 
that  a  definition  of  "acceptable  risk" 
was  necessary  in  order  to  develop  a 
regulatory  program  with  a  targeted  end 
point.  Other  comments  indicated  that 
regulatory  programs  should  be  based  on 
some  acceptable  level  of  risk  reduction 
rather  than  defining  a  finite  level  of 
acceptable  risk.  One  comment  suggested 
that  FDA  establish  working  groups 
comprised  of  members  from  industry 
and  consumer  organizations  to  estabhsh 
the  necessary  level  of  risk  reduction. 
Several  comments  cautioned  that 
estabhshing  a  zero  level  of  risk  could 
unnecessarily  destroy  certain  industries 
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and  adversely  impact  the  environment 
through  the  disposal  of  dead  animals 
and  animal  tissues  by  means  other  than 
rendering. 

The  agency  determines  the  safety  of 
substances  intended  to  become  a  part  of 
food  by  approval  of  a  food  additive 
petition  or  by  general  recognition  of 
safety.  In  either  case,  it  must  be 
established  that  there  is  a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use.  Reasonable  certainty  of  no  harm 
does  not  imply  a  zero  level  of  risk  (see 
21  CFR  570.3(i)).  Ck)ngress,  when 
enacting  the  Food  Additive 
Amendments  of  1958,  recognized  that  it 
is  impossible  to  estabUsh  with  complete 
certainty  that  any  substance  is 
absolutely  safe  for  use. 

For  the  agency  to  determine  that 
protein  derived  from  mammalian  tissue 
would  be  safe  for  use  in  ruminant 
rations,  it  must  be  demonstrated  by 
scientific  procedures  that  there  is  a 
reasonable  certainty  that  such  feedstuffs 
could  not  transmit  TSE's  to  ruminants. 
The  agency  has  determined  that  there  is 
insuf^cient  research  on  TSE  diseases  to 
determine  a  minimum  infective  dose  of 
the  TSE  agents  in  ruminant  rations,  dose 
and  age-related  susceptibility  factors, 
methods  for  inactivation  of  the  TSE 
agents,  or  methods  for  reliably  detecting 
the  TSE  agent  in  animal  feeds.  Such 
information  is  fundamental  to  the 
establishment  of  any  safe  use  of  protein 
derived  from  mammaUan  tissue  in 
ruminant  feed,  and,  under  FDA's 
current  statutory  and  regulatory 
requirements,  questions  regarding  the 
safe  use  of  the  tissues  are  to  be 
answered  and  presented  to  the  agency 
in  a  food  additive  petition  submitted 
under  section  409  of  the  act. 
Alternatively,  consistent  with  section 
201{s)  of  the  act  (21  U.S.C.  321(s))  and 
§  570.30,  the  agency  may  be  able  to 
determine  that  the  tissues  are  generally 
recognized  as  safe  based  on  scientific 
procedure.  The  provisions  of 
§589.2000(c)(2)(i),  (c)(2)(ii),  and 
(c)(2)(iii)  of  this  final  rule  provide  that 
products  containing  protein  derived 
from  mammalian  tissues  are  exempt 
&x)m  the  labeling  and  recordkeeping 
requirements  if  a  method  for 
inactivation  of  the  TSE  agents  is 
presented  to  and  vaUdated  by  the 
agency,  a  test  method  to  detect  the 
presence  of  the  agent  that  causes  TSE's 
is  presented  to  and  validated  by  the 
agency,  or  if  validated  methods  for 
controlhng  the  manufactiuing  process 
that  minimizes  the  risk  of  the  TSE 
entering  the  product  are  presented  to 
and  validated  by  the  agency.  These 
developments  and  their  vaUdation  by 


FDA  should  provide  relevant 
information  on  the  establishment  of  safe 
conditions  of  use  for  protein  derived 
from  mammalian  tissues. 

(Comment  68).  Proposed 
§  589.2000(c)(2)(ii)  would  require,  in 
part,  products  that  are  found,  through 
the  use  of  validated  test  method  to 
detect  the  presence  of  a  TSE  agent,  to  be 
labeled,  "Not  for  Use  in  Animal  Feed." 
Upon  further  reflection,  FDA  realized 
that  the  proposed  labeling  in 
§  589.2000(c)(2)(ii)  was  not  consistent 
with  the  agency's  objective  to  prevent 
the  establishment  and  amplification  of 
BSE  in  the  United  States  through 
ruminant  feed.  Because  products  found 
to  contain  the  TSE  agent  are  high  risk 
FDA  has  revised  the  regulation  to 
provide  that  for  renders  using  validated 
test  methods,  such  renders  must 
continue  to  comply  with  the  labeling 
and  recordkeeping  requirements  in 
§  589.2000(c)(1)  for  products  that  test 
positive  for  the  TSE  agents. 

(Comment  69).  FDA,  on  its  own ' 
initiative,  has  created  a  new 
§  589.2000(c)(2)(iii)  to  provide  an 
exemption  from  the  rule's  labeling  and 
recordkeeping  requirements  if  a 
renderer  uses  exclusively  a  validated 
method  for  controlling  the 
manufacturing  process  that  minimizes 
the  risk  of  the  TSE  entering  the  product. 
Under  §  589.2000(c)(2)(iii),  the  method 
must  be  made  available  to  the  public 
and  validated  by  the  agency.  The  agency 
added  this  provision  to  complement 
§  589.2000  (c)(2)(i)  and  (c)(2)(ii)  and 
because  an  exemption  from  the  labeling 
and  recordkeeping  requirements  would 
be  appropriate  if  such  a  method  were 
developed,  validated,  and  used, 
d.  Exemptions  for  marking  methods. 
Proposed  §  589.2000(c)(3)  would 
exempt  renderers  from  the 
recordkeeping  requirement  if  they  use  a 
permanent  method,  approved  by  FDA, 
to  mark  the  presence  of  protein  derived 
from  nmiinant  and  mink  tissues. 

(Comment  70).  FDA  received  very  few 
comments  on  this  provision.  Two 
comments  supported  the  provision, 
although  one  comment  conceded  that  it 
was  unaware  of  any  permanent  marking 
methods.  Another  comment  suggested 
that,  for  used  cellulosic  food  casings, 
the  casings  themselves  act  as  a  marker 
for  riuninant  proteins  inside  the  casing. 
As  stated  elsewhere  in  this  document, 
FDA  has  revised  the  definition  of 
"protein  derived  from  mammalian 
tissues"  to  exclude  used  cellulosic  food 
casings.  As  a  result,  it  is  uimecessary  to 
consider  whether  used  cellulosic  food 
casings  are  a  permanent  method  of 
marking. 

FDA  has  made  minor  changes  to  this 
provision.  The  final  rule  omits  the 


reference  to  renderers  "who  are  not 
exempted  under  paragraph  (c)(2)(i)  or 
paragraph  (c)(2)(ii)  of  this  section."  FDA 
deleted  this  language  because  it  is 
luinecessary.  A  second  minor  change 
consists  of  revising  the  phrase  "to  mark 
the  presence  of  the  materials"  to  "to 
make  a  mark  indicating  the  presence  of 
the  materials."  This  change  reflects  the 
fact  that  the  presence  of  a  material 
cannot  be  marked,  but  that  the  product 
can  be  marked  to  show  that  it  contains 
or  may  contain  protein  derived  from 
mammalian  tissues. 

4.  Section  589.2000(d) — Requirements 
for  Protein  Blenders,  Feed 
Manufacturers,  and  Distributors  That 
Are  Not  Included  in  Paragraph  (e)  of 
This  Section 

Proposed  §  589.2000(d)(1)  would 
require  protein  blenders  and  feed 
manufacturers  and  distributors  to 
comply  with  labeling  and  recordkeeping 
requirements.  Proposed  §  589.2000(d)(2) 
would  provide  exemptions  if  a  protein 
blender  or  feed  manufacturer  and 
distributor  purchased  animal  protein 
products  from  renderers  that  certified 
compliance  with  the  requirements  for 
deactivating  or  detecting  the  TSE  agent 
or  complied  with  such  requirements 
itself.  Proposed  §  589.2000(d)(3)  would 
exempt  a  protein  blender  or  feed 
manufacturer  and  distributor  from  the 
recordkeeping  requirement  if  it 
purchased  animal  protein  products  that 
had  been  marked  or  complied  with  the 
marking  requirement  itself.  Proposed 
§  589.2000(d)(4)  would  require  copies  of 
the  certified  compliance  statements  to 
be  made  available  to  FDA  for  inspection 
and  copying. 

a.  Cautionary  statement. 

Under  proposed  §  589.2000(d)(l)(i). 
protein  blenders  and  feed  manufactiu'ers 
and  distributors  that  manufacture, 
blend,  process,  and  distribute  products 
containing  protein  derived  from 
ruminant  and  mink  tissue  would  have 
to  label  the  product  to  state,  "Contains 
(or  may  contain)  protein  derived  from 
ruminant  and  mink  tissues.  Do  not  feed 
to  ruminant  animals,  and  do  not  use  to 
manufacture  feed  intended  for  nuninant 
animals." 

(Comment  71).  Several  comments 
would  exempt  pet  food  from  the  rule's 
labeling  requirement.  One  comment 
provided  results  from  interviews  of  350 
pet  owners  in  5  cities.  These  interviews 
examined  consumer  reaction  to  the 
proposed  rule's  statement  "Contains  (or 
may  contain)  protein  derived  from 
ruminant  and  mink  tissues.  Do  not  feed 
to  ruminant  animals,  and  do  not  use  to 
manufactiue  feed  intended  for  ruminant 
animals."  Sixty-eight  percent  of  pet 
owners  said  they  would  be  concerned 
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about  the  safety  of  feeding  any  food  to 
their  pets  with  the  proposed  statement, 
and  more  than  71  p>ercent  said  that  they 
would  buy  some  other  pet  food  the  first 
time  they  encountered  the  proposed 
statement  on  the  label  of  the  pet  food 
they  generally  buy.  Other  comments 
argued  that  the  statement  was 
unnecessary  on  pet  food  because  pet 
food  is  not  used  for  ruminant  feed  (due 
to  its  smaller  quantity  and  higher  price 
when  compared  to  ruminant  feed). 
These  comments  did,  however,  suggest 
that  the  cautionary  statement  would  be 
appropriate  for  pet  food  products  that 
are  salvaged  or  distressed  and  sold  for 
possible  use  in  animal  feed. 

Another  comment,  submitted  in 
response  to  the  draft  codified  provisions 
that  appieared  in  the  Federal  Register  of 
April  17,  1997,  suggested  that  FDA  also 
exempt  feeds  for  nonruminant 
laboratory  animals  from  the  labeling 
requirement. 

FDA  agrees  that  the  cautionary 
statement  serves  no  useful  purpose  on 
pet  food  and  feed  for  nonruminant 
laboratory  animals  and  has  amended  the 
rule  by  creating  a  new  §  589.2000(d)(4) 
to  exclude  pet  food  products  that  are 
sold  or  intended  for  sale  at  retail  to  non- 
food-producing animals  and  feeds  for 
nonnuninant  laboratory  animals.  These 
products  typically  cost  substantially 
more  per  ton  than  most  complete  feeds 
intended  for  food-producing  animals. 
Therefore,  there  is  little,  if  any,  risk  that 
pet  foods  or  feeds  for  nonnuninant 
laboratory  animals  will  be  purchased  at 
full  price  for  use  in  ruminant  rations. 
However,  if  the  pet  food  products  are 
sold  or  are  intended  for  sale  as 
distressed  or  salvage  items,  then,  under 
§  589.2000(d)(4),  such  products  must 
state,  "Do  not  feed  to  cattle  or  other 
ruminants." 

In  addressing  the  labeling 
requirement  for  salvaged  or  distressed 
pet  food,  the  draft  codified  provisions 
that  were  published  in  the  Federal 
Register  of  April  17,  1997,  initially 
included  the  phrase  "for  possible  use" 
in  ruminant  feed.  FDA  has  deleted  the 
phrase  "for  possible  use"  because  it  is 
unnecessary. 

(Comment  72).  One  comment, 
responding  to  the  draft  rule  that 
appeared  in  the  Federal  Register  of 
April  17, 1997,  sought  clarification  as  to 
what  "pet  food"  meant. 

FDA  interprets  pet  food  as  the  food 
product  fed  to  pet  animals.  A  pet  animal 
is  any  domesticated  animal  normally 
maintained  in  or  near  the  household(s) 
of  the  owner(s)  thereof.  Examples 
include  dogs,  cats,  rats,  mice,  hamsters, 
gerbils,  rabbits,  ferrets,  nonhuman 
primates,  canaries,  psittacine  birds, 
mynahs,  finches,  tropical  fish,  goldfish. 


snakes,  and  turtles.  FDA  does  not 
consider  horses  or  other  equids  to  be 
pets  because  they  are  routinely 
slaughtered  for  human  food. 
Fiuthermore,  FDA  believes  that,  since 
feed  for  horses  can  be  readily  utilized  in 
nuninant  rations  and  is  often  priced 
comparably  to  ruminant  feed,  horse  feed 
must  be  labeled  "Do  not  feed  to  cattle 
or  other  ruminants." 

(Comment  73).  Some  comments 
suggested  revising  the  rule  to  require 
feeds  destined  for  use  in  nonruminant 
livestock  to  carry  the  cautionary 
statement.  In  contrast,  other  comments 
argued  that  the  cautionary  statement 
was  unnecessary  for  nonruminant 
livestock  feed. 

FDA  acknowledges  the  possibility 
that  very  little  feed  labeled  for  use  in 
nonnuninant  Uvestock  is  diverted  to 
ruminant  rations  and  that  which  is 
diverted  would  likely  have  to  be 
markedly  diluted  to  be  nutritionally 
balanced  for  maximum  benefit  by  the 
ruminant.  Nevertheless,  FDA  agrees  that 
a  cautionary  statement  should  be 
required.  Complete  feeds  for 
noiuTiminant  livestock  typically  cost 
only  slightly  more  per  ton  and  often 
contain  more  protein  than  complete 
ruminant  feeds.  Therefore,  because 
nomiuninant  livestock  feed  may  be 
diverted  to  ruminant  feed,  the  final  rule 
requires  the  cautionary  statement  on  all 
animal  feed,  including  nonruminant 
livestock  feeds  (with  the  exception  for 
pet  food  products). 

(Comment  74).  Other  comments 
suggested  that  the  agency  revise  the 
collective  terms  in  §501.110  (21  CFR^ 
501.110)  because,  as  a  result  of  the  final 
rule,  some  feed  ingredients  would  be 
prohibited  in  ruminant  rations. 

The  agency  disagrees  writh  the 
comments.  At  this  time,  no  revision  to 
§  501.110  is  necessary  because  there 
will  still  be  a  collective  name/term 
known  as  animal  protein  products  and 
this  collective  name/term  will  include 
animal  products,  marine  products,  and 
milk  products.  The  final  rule  merely 
prohibits  animal  protein  products 
containing  protein  derived  fi-om 
mammalian  tissues  bom  being  used  in 
ruminant  feeds.  Because  of  the  final 
rule,  however,  AAFCO  may  need  to 
amend  its  definition  of  the  collective 
term  "animal  protein  products"  to 
identify  those  feed  ingredients  that  are 
prohibited  from  use  in  ruminant  rations. 
FDA  intends  to  work  with  AAFCO  to 
accompUsh  this  change.  Although 
manufacturers  of  ruminant  feeds  that 
use  this  collective  term  may  need  to 
reformulate  their  rations  to  exclude  the 
protein  derived  fi-om  mammalian  tissue, 
the  ingredients  list  on  the  label  for  any 
ruminant  feed  can  continue  to  use  the 


"animal  protein  products    coiiecuve 
term. 

(Comment  75).  Several  comments 
suggested  that  a  mammalian  to 
ruminant  ban  would  eliminate  the  need 
to  change  the  AAFCO  definitions. 

Except  for  some  current  AAFCO 
ingredients  listed  imder  animal  protein 
products  in  the  collective  terms  section, 
FDA  agrees  with  the  conunents.  AAFCO 
definitions  currently  allow  the  species 
of  origin  to  be  listed  in  the  name  of  the 
product  (e.g.,  swine  meat  and  bone 
meal).  These  AAFCO  definitions  are 
flexible  enough  to  allow  positive 
certification  on  invoices  and  convey 
adequate  information  to  consumers  who 
are  concerned  about  the  presence  of 
mammalian  proteins  in  their  feeds. 

b.  Records. 

Proposed  §  589.2000(d)(l)(ii)  would 
require  protein  blenders  and  feed 
manufactiu^rs  and  distributors  to 
maintain  copies  of  invoices  for 
purchases  of  animal  protein  products  or 
feeds  containing  such  products  and  to 
make  those  records  available  for 
inspection  and  copying  by  FDA. 

(Comment  76).  One  comment  stated 
that  this  proposal  was  redundant  to  the 
GMP  recordkeeping  requirements 
although,  imder  the  proposal,  the 
retention  period  would  be  1  year  longer 
than  those  required  imder  the  GMP 
regulations. 

FDA  disagrees,  in  part,  with  the 
comment.  The  GMP  recordkeeping 
requirement  at  §  225.202  (21  CFR 
225.202)  requires  records  to  be 
maintained  that  identify  "the 
formulation,  date  of  mixing,  and  if  not 
for  own  use,  date  of  shipment"  and  that 
the  records  be  "adequate  to  facilitate  the 
recall  of  specific  batches  of  medicated 
feed  that  have  been  distributed.  Yet 
§  225.202,  and  the  regulations  in  part 
225,  (21  CFR  part  225)  generally,  only 
apply  to  persons  manufacturing, 
processing,  packing,  or  holding 
medicated  feed,  and  it  is  unlikely  that 
all  protein  blenders,  feed  manufacturers 
and  distributors  subject  to  §  589.2000 
will  be  manufacturing,  processing, 
packing,  or  holding  medicated  feed. 
However,  because  most  persons  subject 
to  §  589.2000(d)(l)(ii)  may  be  subject  to 
the  GMP  recordkeeping  requirement  for 
medicated  feed  and  because  §  225.202 
only  requires  records  to  be  kept  for  1- 
year  after  the  date  of  last  distr^ution, 
the  agency  has  evaluated  the  relative 
benefit  of  a  2-year  recordkeeping 
requirement  and  concluded  that  a  1-year 
recordkeeping  requirement  is  adequate. 
Thus,  FDA  has  revised  §  589.2000(h)  to 
adopt  a  1-year  record  retention  period. 

FDA  advises  protein  blenders,  feed 
manufacturers,  and  distributors  that  the 
recordkeeping  requirement  can  be 


30956         Federal  Register  /  Vol.  62,  No.  108  /  Thursday,  June  5.  1997  /  Rules  and  Regulations 


satisfied  by  an  invoice  or  other  similar 
document  reflecting  receipt  or  purchase, 
and  sale  or  delivery  of  the  product.  The 
information  normally  expected  to  be 
included  in  these  documents  includes: 
(1)  Date  of  the  receipt  or  purchase,  or 
sale  or  deUvery;  (2)  seller's  name  and 
address;  (3)  consignee's  name  and 
address;  (4)  identification  of  the 
product;  and  (5)  quantity.  Regarding  an 
identification  of  the  product,  FDA  notes 
that  invoices  or  similar  sales  documents 
may  serve  as  labels  for  bulk  rendered 
products,  including  blended  protein 
products  and  feeds.  The  act  generally 
requires  that  the  label  of  a  regulated 
product  contain  the  product's 
customary  or  usual  name.  The  common 
or  usual  names  of  blended  protein 
products  and  feed  ingredients  typically 
are  those  included  in  the  AAFCO 
definitions,  such  as  "meat  and  bone 
meal."  Thus,  the  use  of  the  common  or 
usual  name  on  the  invoice  or  similar 
sales  dociunent  will  satisfy,  in  part,  the 
"records"  requirement  in 
§  589.2000(d)(l)(ii)  as  well  as  the 
"common  or  usual  name"  requirement 
in  the  act.  As  discussed  later  in  this 
docujnent,  the  records  must  be  made 
available  for  FDA  inspection  and 
copying.  They  should  be  kept  so  they 
are  legible  and  readily  retrievable. 

(Comment  77).  One  comment  stated 
that  the  recordkeeping  requirement,  as 
applied  to  feed  containing  ruminant 
tissue,  places  an  unnecessary  burden  on 
all  manufacturers  of  nonruminant  feeds 
and  pet  foods. 

Because  the  final  rule  now  prohibits 
the  use  of  protein  derived  bom 
mammalian  tissues  in  ruminant  feed, 
FDA  has  revised  §  589.2000(d)(1)  to 
state  that  protein  blenders,  feed 
manufacturers,  and  distributors  that 
manufacture,  blend,  process,  and 
distribute  products  that  contain  or  may 
contain  protein  derived  from 
mammalian  tissues  shall  comply  with 
the  requirements  in  §  589.2000(c)(1). 
This  means  that  the  provision  does  not 
apply  to  protein  blenders,  feed 
manufacturers,  and  distributors  who  do 
not  manufacture,  blend,  process  or 
distribute  products  that  contain  or  may 
contain  proteins  derived  from 
mammalian  tissues. 

(Comment  78).  A  small  number  of 
comment9vould  revise  this  provision 
of  the  proposed  rule  so  that  commercial 
contract  guarantees  could  be  used  as 
evidence  of  comphance  by  feed 
manufacturers.  These  comments 
explained  that  feed  manufacturers 
should  be  able  to  rely  on  a  guarantee 
because  FDA,  itself,  would  rely  on 
commercial  records  for  enforcement 
purposes. 


The  agency  declines  to  revise  the  rule 
as  suggested  by  the  comments.  Section 
303  (c)(2)  and  (c)(3)  of  the  act  (21  U.S.C. 
333  (c)(2)  and  (c)(3))  and  FDA 
regulations  at  21  CFR  7.12  and  7.13 
already  establish  the  statutory  and 
regulatory  requirements  for  a  guaranty. 
Thus,  the  change  suggested  by  the 
comments  is  unnecessary  (see  response 
to  comment  21). 

c.  Exemptions  for  purchases  from 
renderers  certifying  compliance. 

Proposed  §  589.2000(c()(2)(i)  would 
exempt  protein  blenders,  feed 
manufacturers,  and  distributors  from  the 
requirements  in  §  589.2000  (d)(l)(i)  and 
(d)(l)(ii)  if  they  purchased  animal 
protein  products  from  renderers 
certifying  that  they  used  methods  to 
deactivate  or  detect  the  presence  of  the 
TSE  agent.  Alternatively,  under 
proposed  §  589.2000(d)(2)(ii),  a  protein 
blender,  feed  manufacturer,  or 
distributor  could  obtain  the  exemption 
if  it  complied  with  the  requirements 
regarding  methods  to  deactivate  or 
detect  the  presence  of  the  TSE  agent. 

(Comment  79).  One  comment  stated 
that,  insofar  as  methods  for  deactivating 
the  BSE  agent  are  concerned,  FDA  must 
examine  the  accuracy  of  the  infectivity 
assessment  and  the  sensitivity  and 
reliability  of  the  methods  used  and 
consider  the  relationship  between  the 
quantity  of  material  tested  and  the  total 
quantity  in  a  particular  batch.  The 
comment  stated  that  FDA  must  use  or 
develop  this  expertise. 

The  agency  agrees  with  the  comment 
and  intends  to  carefully  examine,  when 
a  claimed  method  for  inactivating  a  TSE 
agent  is  presented  to  FDA  for  validation, 
whether  the  method  is  effective.  At  this 
time,  the  agency  is  unaware  of  any  such 
methods. 

(Comment  80).  One  comment, 
submitted  in  response  to  the  draft 
provision  that  appeared  in  the  Federal 
Register  of  April  17,  1997,  requested 
clarification  of  the  type  of  certification 
required  under  §  589.2000  (d)(2)  and 
(d)(3)  if  the  qualifications  for  exemption 
identified  in  §  589.2000(c)(2)  were  met. 

FDA  has  not  vahdated  any  methods 
that  would  meet  the  requirements  for 
any  of  the  exemptions  in  this  rule.  If 
and  when  the  agency  does  so,  it  will 
provide  guidance  as  needed  for  the 
implementation  of  such  exemptions, 
including  certification  under  §  589.2000 
(d)(2)  and  (d)(3). 

d.  Exemptions  for  purchases  of 
marked  protein  products. 

Proposed  §  589.2000(d)(3)  would 
exempt  protein  blenders,  and  feed 
manufacturers  and  distributors  from 
recordkeeping  requirements  if  they 
purchased  animal  protein  products  that 
had  been  marked  to  indicate  the 


presence  of  animal  protein  derived  from 
ruminant  or  mink  tissues  compUed  with 
the  marking  requirement  itself. 

(Comment  81).  One  comment  would 
revise  this  provision  to  include  products 
that  are  "labeled"  as  being  in 
compliance.  The  comment 
contemplated  a  system  whereby  persons 
could  certify  that  their  products  did  not 
contain  ruminant  protein  and  compUed 
with  the  rule. 

The  agency  declines  to  revise  the  rule 
as  suggested  by  the  comment.  The 
permanent  mark  described  in 
§  589.2000(c)(3)  serves  as  a  visual  cue  or 
other  detectable  signal  that  protein 
derived  from  mammalian  tissue  may  be 
present.  Labeling  is  not  equivalent  to  a 
permanent  mark  because  it  may  be 
separated  from  the  product. 

e.  Copies  of  certifications. 

Proposed  §  589.2000(d)(4)  would 
require  copies  of  the  certifications 
described  in  §  589.2000  (d)(2)  and  (d)(3) 
to  be  made  available  for  inspection  and 
copying  by  FDA. 

(Comment  82).  FDA  received  no 
comments  on  this  provision.  However, 
because  the  agency  has  added  a  new 
paragraph  (d)(4)  to  exempt  pet  food 
products  and  feeds  for  nonruminant 
laboratory  animals  from  the  labeling 
requirement,  FDA  has  renumbered 
proposed  paragraph  (d)(4)  as  paragraph 
(d)(5). 

5.  Section  589.2000(e) — Requirements 
for  Persons  That  Intend  To  Separate 
Mammalian  From  Nonmammalian 
Materials 

Proposed  §  589.2000(e)  would  require 
persons  that  intend  to  separate  nuninant 
and  mink  materials  from  nonruminant 
material  to  comply  with  the  labeling 
requirement  for  products  derived  from 
ruminant  and  mink  tissues  or  feeds 
containing  such  products,  would 
require  renderers  to  obtain  nonruminant 
(excluding  mink)  materials  only  from 
single-species  facilities,  and  would 
require  these  persons  to  provide  for 
measiues  to  avoid  commingling  and 
cross-contamination.  Additionally,  the 
proposal  would  exempt  renderers, 
blenders,  and  feed  manufacturers  and 
distributors  from  these  requirements  if 
they  met  certain  exemption  criteria. 

a.  Cautionary  statement. 

Proposed  §  589.2000(e)(l)(i)  would 
require  persons  who  intend  to  separate 
ruminant/mink  and  nonruminant/mink 
materials  to  comply  with  the  labeling 
requirement  in  §  589.2000  (c)(1)  or  (d)(1) 
for  products  derived  from  ruminant  and 
mink  tissues  or  feeds  containing  such 
products. 

(Comment  83).  One  comment  would 
revise  this  provision  to  add  equine 
materials. 
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Because  the  final  rule  now  pertains  to 
protein  derived  from  mammalian 
tissues,  the  agency  has  revised 
§  589.20OO(e)(l)(i)  so  that  the  labeling 
requirement  only  apphes  to  products 
containing  protein  derived  from 
mammalian  tissues  or  feeds  containing 
such  piTjducts.  Additionally,  FDA,  on 
its  own  initiative,  has  made  two 
revisions  to  this  provision.  The  agency 
has  deleted  "haulers"  from  the 
§  589.2000(e)(1)  because  such  persons 
are  considered  to  be  "distributors"  as 
defined  in  §  589.2000(a)(6).  The  final 
rule  also  refers  to  "products  containing 
protein  derived  from  mammalian 
tissues"  rather  than  "products  derived 
from  mammahan  (other  than  pure 
porcine)"  tissues  as  used  in  the  codified 
(62  FR  18728),  to  be  consistent  with  the 
definition  of  "protein  derived  from 
mammalian  tissues"  in  §  589.2000(a)(1). 

b.  Nonmammalian  or  pure  porcine  or 
equine  materials  only  from  single- 
species  facilities. 

Proposed  §  589.2000(e)(l)(ii)  would 
require  renderers  who  intend  to  separate 
ruminant/mink  and  nonruminant/mink 
materials  to  obtain  nonruminant 
(excluding  mink)  materials  only  frt)m 
single-species  facihties. 

(Comment  84).  FDA  received  no 
comments  on  this  provision.  However, 
because  the  final  rule  now  pertains  to 
protein  derived  from  manunalian 
tissues,  the  agency  has  revised 
§  589.2000(e)(l)(ii)  so  that  the  renderer 
must  obtain  nonmammaUan  or  pure 
porcine  or  equine  materials  only  from 
single-species  slaughter  facihties.  The 
insertion  of  the  word  "slaughter"  is 
intended  to  clarify  the  type  of  facihty 
involved  in  this  provision.  Additionally, 
FDA  interprets  the  term  'single-species 
slaughter  facihties"  to  mean  dedicated 
slaughter  facihties  that  only  slaughter 
one  type  of  animal;  the  term  does  not 
include  facilities  that  slaughter  different 
types  of  animals  on  different  days  or 
work  shifts. 

c.  Measures  to  avoid  commingling 
and  cross-contamination. 

Proposed  §  589.2000(e)(l)(iii)  would 
require  persons  that  intend  to  separate 
ruminant/mink  from  nonruminant 
(excluding  mink)  materials  to  provide 


for  measiu^s  to  avoid  commingling  or 
cross-contamination.  This  could  be 
achieved  through  separate  equipment  or 
facilities  for  the  meinufactiue, 
processing,  or  blending  of  such 
materials  or  through  "clean-out 
procedures  or  other  means  adequate  to 
prevent  carry-over"  of  nuninant  and 
mink  derived  protein  into  animal 
protein  products  or  feeds  intended  for 
use  in  ruminants. 

(Comment  85).  No  comments  focused 
on  the  concept  of  maintaining  separate 
equipment  or  facihties  for  the 
manufacture,  processing,  or  blending  of 
materials  (although  one  comment 
presumed  that  separate  facihties  and 
equipment  could  be  costly). 
Nevertheless,  FDA  advises  interested 
persons  that  it  interprets  this  provision 
as  extending  to  separate  storage  of  such 
materials. 

(Comment  86).  Most  comments  on 
proposed  §  589.2000(e)(l)(iii)  addressed 
issues  concerning  "adequate"  clean-out 
and  carry-over.  Oral  comments  from  the 
pubhc  meetings  and  written  comments 
to  the  proposed  rule  requested  that  FDA 
define  what  constitutes  "adequate" 
clean-out.  Comments  from  industry  and 
consumer  groups  expressed  concern 
that  it  would  be  difficult  to  verify  if 
adequate  clean-out  procedures  were 
used  because  there  is  no  test  that  readily 
differentiates  between  ruminant  and 
nonnmiinant  protein.  Other  comments 
suggested  that  firms  handling  prohibited 
and  nonprohibited  products  obtain  prior 
approval  bom  FDA,  that  FDA  consider 
the  clean-out  provisions  of  GMP's 
currently  used  by  the  feed  industry  for 
medicated  feeds  to  be  "adequate,"  that 
FDA  require  clean-out  procedures  only 
where  raw-product  is  co-mingled  (i.e., 
equipment  is  shared),  and  that  the 
agency  publish  procedures  for 
"adequate"  clean-out  and  sohcit  pubhc 
comment.  Additionally,  one  comment 
noted  that  much  rendering  equipment  is 
not  designed  to  be  readily  opened,  so 
washing  the  equipment  is  not  a  viable 
option,  while  a  comment  from  the 
rendering  industry  detailed  clean-out 
procedures  for  the  various  rendering 
systems.  The  procedures  varied 
depending  on  the  system  used  and  the 


point  at  which  materials  shared  the 
same  processing  steps  or  equipment. 

FDA  agrees  that  only  equipment  and 
storage  facihties  that  are  shared  by 
proteins  derived  from  mammalian  and 
nonmammahan  tissues  are  subject  to  the 
clean-out  requirement 

With  regard  to  the  word  "adequate," 
the  agency  reahzes  that  equipment 
utilized  by  the  feed  and  rendering 
industries  has  certain  limitations 
relating  to  cleanout.  In  the  feed 
industry,  the  medicated  feed  GMP's  for 
sequencing  and  cleanout  have  proved  to 
be  effective  in  preventing  imsafe  drug 
carry  over  into  feed  and  thereby 
preventing  imsafe  tissue  residues  in 
foods  of  animal  origin  intended  for 
human  consumption.  For  renderers, 
blenders,  feed  manufacturers,  and 
distributors  (including  haulers),  FDA 
will  consider  the  use  of  clean-out 
procedures  described  immediately 
below  to  be  "adequate"  for  purposes  of 
§589.2000(e)(l)(iii)(B).  The  procedures 
for  blenders,  feed  manufactiuers,  and 
distributors  are  based  on  the  equipment 
clean-out  procedures  in  §  225.65  (21 
CFR  225.65).  The  procedures  for 
renderers  are  based  on  comments  from 
the  rendering  industry  on  the  proposed 
rule,  suggesting  clean-out  procedures  for 
the  four  types  of  rendering  systems 
currently  used  in  the  United  States. 
FDA  will  consider  renderers  who  can 
document  that  they  are  using  the  clean- 
out  protocol  apphcable  to  their  system 
to  be  using  "adequate"  clean-out 
procedures  under 

§  589.2000(e)(l)(iii)(B).  The  clean-out 
procedures  for  renderers  appear  in 
section  n.B.5.c.i  of  this  doomient. 

i.  Separating  and  processing  options 
for  renderers. 

These  options  are  based  on  what 
should  work  in  most  actual  operational 
conditions  that  renderers  face  day-to- 
day in  their  plants. 

(1).  A  single  plant  with  two  or  more 
totally  segregated  processing  lines.  This 
includes  all  process  functions  from  raw 
material  receiving  through  and 
including  finished  product  load-out 

BILUNO  COOC  41W-01-P 


■^T 


Material  -•  Grinding  -•  Cooking  —  Pressing  -  Meal  Grinding  -  Storage  Load -Out 


BtLUNG  CODE  4ie<M)1-C 

Suggested  Clean-out  Procedures  for 
Processing  Option  1 — No  clean-out 
procedures  are  necessary  for  this 
processing  situation,  as  the  lines  are 
completely  separate.  This  type  of  plant 
should  have  the  abihty  to  process 
prohibited  and  nonprohibited  products 


from  the  same  plant  so  long  as 
procedures  are  in  place  to  assure  total 
segregation.  These  procedures  may  be 
part  of  the  plant's  written  procedures 
specifying  the  clean-out  procedures 
utihzed  and  would  be  available  for 
inspection  and  subject  to  FDA  review 
for  comphance  purposes. 


(2).  Single  plant  with  two  or  more 
segregated  raw  material  receiving, 
grinding,  cooking,  and  pressing  lines  but 
sharing  finished  product  conveying, 
grinding,  and  load-out  systems 

BILUNO  CODE  4ia<MH-P 
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Raw  Material  -►  Grinding  •  Cooling  Pressing  **  ^  Storage  -»  Load-Out 

Meal  Grinding  ^    (and/or) 

Raw  Material  —  Grinding  —  Cooking  Pressing  ^  h  Storage  -•  Load-Out 


BM.UNQ  CODE  4160-01-C 

Suggested  Clean-out  Procedures  for 
Processing  Line  Option  2 — The  clean- 
out  and  flushing  guidelines  for  this  type 
of  plant  deal  specifically  with  the  meal 
grinding  (and  screening),  storage,  and 
load-out  systems.  It  i»  assumed  that  this 
type  of  plant  would  have  separate 
storage  facilities  for  prohibited  versus 
nonprohibited  product.  It  may  have 
separate  or  common  load-out  faciUties. 

The  first  step  in  the  clean-out  and 
flushing  procedure  should  be  to  empty 


all  transport  and  process  equipment 
from  the  first  point  of  commonality  of 
products  to  the  final  load-out  device. 
The  system  should  then  be  flushed  with 
a  sufficient  volume  of  nonprohibited 
product  to  accomplish  one  complete 
change  of  operating  volume  of  the  entire 
system  (exclusive  of  separate  meal 
storage  faciUties).  The  flush  material 
would  be  considered  as  prohibited  meal 
and  treated  as  such. 

Once  the  system  has  been  flushed,  all 
subsequent  material  processed  would  be 


nonprohibited  meal.  Specific  operating 
procedures  would  be  documented  and 
verified  and  would  be  part  of  the  plant's 
written  procedures  specifying  the  clean- 
out  procedures  utiUzed  and  would  be 
available  for  inspection  and  subject  to 
FDA  review  for  compliance  purposes. 

(3).  Single  plant  with  separate  raw 
material  receiving  and  grinding, 
common  cooking  and  pressing,  common 
or  separate  finished  product  handling. 
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Raw  Material  -•  Grinding  >* 

Cooking  Pressing  -•  Meal  Grinding  -•  Storage  ^  Load- out 
"^  (and/or)  ^(and/or) 

Raw  Material  -•  Grinding  ^  -»  Meal  Grinding  —  Storage  ^  Load- out 


B4LUNQ  CODE  41W-01-C 

Suggested  Clean-out  Procedures  for 
Processing  Option  3 — The  clean-out  and 
flushing  guidance  for  this  type  of  plant 
deal  specifically  with  the  cooking  and 
pressing  systems.  The  meal  grinding, 
storage,  and  load-out  systems  should  be 
cleaned  and  flushed  according  to  the 
guidance  in  processing  option  2  above. 
It  is  also  assumed  that  this  type  of  plant 
would  have  separate  storage  facilities 
for  prohibited  versus  nonprohibited 
finished  meal.  It  may  have  separate  or 
common  load-out  faciUties. 

The  first  step  in  the  clean-out  and 
flushing  procedure  should  be  to  empty 
all  transport  and  process  equipment 
(including  the  cooker)  from  the  firSt 
point  of  commonality  of  raw  material  to 
the  meal  grinding  system.  The  system 


should  then  be  flushed  with  sufficient 
prohibited  raw  material  to  accomplish 
the  following  changes  of  the  operating 
voliune  of  the  cooker: 

In  the  case  of  a  continuous  cooker 
with  a  bottom  discharge  (to  provide 
positive  cooker  clean-out),  raw  material 
equal  to  at  least  one-half  the  operating 
volume  of  the  cooker; 

In  the  case  of  a  continuous  cooker 
without  a  bottom  discharge,  raw 
material  equal  to  at  least  the  operating 
volume  of  the  cooker;  or 

In  the  case  of  a  batch  cooker  system, 
raw  material  equal  to  at  least  one  half 
the  operating  volume  of  the  cooker  for 
each  batch  cooker. 

In  general,  the  volume  of  material 
required  to  flush  the  cooking  system 


should  provide  an  adequate  flush  of  the 
meal  grinding,  storage  and  load-out 
system,  as  well.  The  flush  material 
should  be  considered  prohibited 
product  and  treated  as  such.  All 
subsequent  material  processed  should 
be  considered  nonprohibited  product. 
Specific  operating  procediu-es  should  be 
docuimented  and  verified,  should  be 
part  of  the  plant's  written  procedures 
specifying  the  clean-out  procedures 
utilized,  and  would  be  available  for 
inspection  and  subject  to  FDA  review 
for  compliance  purposes. 

(4).  A  single  plant  with  one  processing 
line.  This  includes  all  process  functions 
from  raw  material  receiving  through  and 
including  product  load-out. 

BILUNO  CODE  4160-01-P 


Raw  Material  -  Grinding  -»  Cooling  -  Pressing  -»  Meal  Grinding  —  Storage  «  Load- out 

^    (and/or) 
>»  Storage  -•  Load- out 


BILUNQ  CODE  4110-01-C 

Suggested  Clean-Out  Procedures  for 
Processing  Option  4 — The  clean-out  and 
flushing  guidelines  for  this  type  of  plant 
deal  with  the  complete  plant  process.  It 
is  assumed  that  this  type  of  plant  would 
have  adequate  storage  facihties  to 
separate  prohibited  from  nonprohibited 


finished  product.  It  may  have  separate 
or  common  load-out  facilities. 

The  first  step  in  the  clean-out  and 
flushing  procedure  should  be  to  empty 
all  transport  and  process  equipment 
including  the  raw  material  receiving 
hoppers,  conveyors,  grinders,  and 
cooker  from  the  first  point  of 


commonahty  of  raw  material  through 
the  load-out  system.  As  a  guideline,  the 
volume  of  flushing  material  should  be 
equal  to  the  operating  volume  of  the 
process  and  transport  equipment, 
including  the  cookers. 

The  flush  material  should  be 
considered  prohibited  product  and 
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treated  as  such.  All  subsequent  material 
processed  would  be  considered 
nonprohibited  product.  Specific 
operating  procedures  should  be 
documented  and  verified,  be  part  of  the 
plant's  written  procedures  specifying 
the  clean-out  procediu-es  utiUzed,  and 
be  available  for  inspection  and  subject 
to  FDA  review  for  compliance  piuposes. 

(5).  Summary  for  clean-out 
procedures. 

Due  to  the  degree  of  variability  among 
rendering  systems,  HACCP  would  be 
helpful  in  implementing  any  of  the 
above  clean-out  procedures  and  could 
enable  differences  to  be  addressed  on  a 
siterspecific  basis.  Renderers  could 
follow  the  above  clean-out  procedures 
by  determining  their  plant's  individual 
characteristics  and  apply  appropriate 
time  and  volume  requirements  for 
flushing  material  to  accomplish  the 
intent  of  the  procedures,  hidividual 
clean-out  procedures,  including  time 
and  volume  calculations,  should  be  part 
of  the  plant's  written  procedures 
specifying  the  clean-out  procedures 
utihzed  and  would  be  available  for 
inspection  and  subject  to  FDA  review 
for  compliance  purposes. 

ii.  Separating  ana  processing  options 
for  blenders,  manufacturers,  and 
distributors. 

FDA  is  providing  the  follovnng 
practical  guidance  based  on  what 
should  work  in  most  actual  operational 
conditions  that  blenders,  feedmills, 
distributors,  and  haulers  face  day-to-day 
in  their  operations  and  for  complying 
vdth  §589.2000{e)(l)(iii)(B).  This 
guidance  was  adapted  from  the 
medicated  feed  GMP's  in  §  225.65.  The 
medicated  feed  GMP's  for  clean-out 
were  chosen  as  a  model  because  they 
have  proved  to  be  effective  in 
preventing  unsafe  drug  carry-over  into 
feed  and  thereby  preventing  tissue 
residue  in  products  intended  for  human 
food.  The  medicated  feed  GMP's  are  not 
an  entirely  appropriate  model  for  clean- 
out  procedures  for  the  rendering 
industry  because  of  the  difference  in 
equipment  and  operating  procedures. 
The  agency  will  consider  firms  using 
the  clean-out  procedures  at  least  as 
stringent  as  those  detailed  below  to  be 
of  "adequate"  as  used  in 
§589.2000(e)(l)(iii)(B). 

Adequate  clean-out  procedures  for  all 
equipment  used  in  the  manufacture  and 
distribution  of  feeds  containing 
mammahan  and  nonmammalian  protein 
are  essential  to  avoid  unsafe 
contamination  of  ruminant  feeds.  Such 
procedures  may  consist  of  cleaning  by 
physical  means,  e.g.,  vacuuming, 
sweeping,  washing,  etc.  Alternatively, 
flushing  or  sequencing  or  other  equally 
effective  techniques  may  be  used 


whereby  the  equipment  is  cleaned 
through  use  of  a  nonprohibited  product. 
Aftrt-  cleaning,  the  non-prohibited 
product  used  in  the  cleaning  should  be 
handled  and  stored  in  an  appropriate 
manner. 

FDA  suggests  that  all  equipment, 
including  that  used  for  storage, 
processing,  mixing,  conveying,  and 
distribution  that  comes  in  contact  with 
feeds  containing  mammahan  and 
nonmammalian  protein,  follow  all 
reasonable  and  effective  procedures  to 
prevent  contamination  of  manufactured 
feed.  The  steps  used  to  prevent 
contamination  of  feeds  often  include 
one  or  more  of  the  following,  or  other 
equally  effective  procedures:  (1) 
Physical  means  (vacuuming,  sweeping, 
or  washing),  flushing,  and/or  sequential 
production  of  feeds;  (2)  if  flushing  is 
utilized,  FDA  recommends  that  the 
flush  material  be  properly  identified, 
stored,  and  used  in  a  manner  to  prevent 
contamination  of  other  feeds.  The 
volume  of  the  flushed  material  should 
be  sufficient  to  equal  the  operating 
volume  of  the  shared  equipment;  (3)  if 
sequential  production  is  utilized,  FDA 
recommends  that  it  be  on  a 
predetermined  basis  designed  to  prevent 
unsafe  contamination  of  ruminant  feeds. 
An  example  of  appropriate  sequencing 
would  be  producing  a  swine  feed 
containing  mammalian  protein, 
followed  by  a  swine  or  poultry  feed  not 
using  mammalian  protein,  followed  by 
a  ruminant  feed  containing 
nonmammalian  protein. 

Due  to  the  degree  of  variability  among 
feedmill  systems,  an  HACCP-based 
approach  of  process  controls  would  be 
helpful  in  implementing  any  of  the 
above  clean-out  procediu^s.  This  v*rill 
enable  differences  to  be  addressed  on  a 
site-specific  basis.  Feedmills  could 
follow  the  clean-out  procedures  by 
determining  their  plant's  individual 
characteristics  and  apply  appropriate 
time  and  volume  requirements  for 
flushing  material  to  accompUsh  the 
intent  of  the  procedures.  Individual 
clean-out  procedures,  including  time 
and  volume  calculations,  may  be  part  of 
the  plant's  written  procedures 
specifying  the  clean-out  procediues 
utilized,  and  the  written  procedures  are 
subject  to  FDA  review  for  compliance 
purposes. 

d.  Written  procedures. 

Proposed  §  589.20O0(e)(l)(iv)  would 
require  persons  to  maintain  written 
procedures  specifying  the  clean-out 
procedures  or  other  means  for 
separating  ruminant  and  mink  materials 
from  nonruminant  (excluding  mink) 
materials  from  the  time  of  receipt  until 
the  time  of  shipment. 


(Comment  87).  One  comment 
suggested  that  firms  that  intend  to 
separate  ruminant  from  nonnuninant 
protein  be  required  to  notify  FDA  of 
their  intent. 

As  apphed  to  the  final  rule,  such  a 
notification  requirement  could  result  in 
a  more  efficient  use  of  FDA  enforcement 
resources.  However,  because  it  would 
impose  an  additional  burden  on  the 
regulated  industry,  the  agency  has 
decided  against  imposing  a  notification 
reauirement. 

{Comment  88).  FDA,  on  its  own 
initiative,  has  revised 
§  589.20O0(e)(l)(iv)  to  replace 
"ruminant  and  mink  materials  from 
nonnuninant  (excluding  mink) 
materials"  with  "mammahan  (other 
than  pure  jjorcine  or  equine)  materials 
from  noiunammahan  materials."  This 
change  was  necessary  because  the  final 
rule  now  prohibits  the  use  of  protein 
derived  from  mammalian  tissues  in 
ruminant  feed. 

FDA  also  advises  persons  subject  to 
§  589.20(X)(e)(l)(iv)  to  draft  their  written 
procedures  in  sufficient  detail  to  give  a- 
FDA  investigator  a  general 
understanding  of  the  procedures  being 
used  to  satisfy  the  regulations.  The 
written  procedures  should  also  enable 
the  investigator  to  take  the  written 
procedures  into  the  plant  and  easily 
identify  operations  and  procedures 
stated  in  the  written  procedures.  In 
other  words,  the  written  procedures 
should  correspond  to  the  facihty's 
actual  operations. 

e.  Exemptions. 

Proposed  §  589.2000(e)(2)  would, 
under  certain  conditions,  exempt 
renderers,  blenders,  feed  manufacturers, 
and  distributors  that  intend  to  separate 
ruminant/mink  fitim  nonruminant/mink 
materials  from  the  requirements  in 
§  589.2000(e)(1). 

(Comment  89).  One  comment  stated 
that  an  exemption  should  be  available 
for  facilities  using  vahdated  separation 
and  clean-out  procedures. 

The  agency  believes  that  the  comment 
misinterprets  §  589.2000(e)(2).  If  a 
person  separates  materials  and  uses 
clean-out  procedures  or  other  means 
adequate  to  prevent  carry-over  of 
protein  derived  from  mammalian 
tissues,  then  that  person  is,  in  effect, 
complying  with  §  589.2000(e)(1).  Thus, 
no  revision  to  §  589.2000(e)(2)  is 
necessary. 

6.  Section  589.2000(f) — Requirements 
for  Establishments  and  Individuals  That 
Are  Responsible  for  Feeding  Rimiinant 
Animals 

Proposed  §  589.2000(f)  would  reqxiire 
establishments  and  individuals  that  are 
responsible  for  feeding  ruminants  to 
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maintain  copies  of  purchase  invoices 
and  labeling  for  all  feeds  received  and 
to  make  copies  available  for  inspection 
and  copying  by  FDA. 

(Comment  90).  One  comment  stated 
that  it  was  neither  practical  nor 
necessary  to  require  establishments  and 
individuals  responsible  for  feeding 
ruminant  animals  to  maintain  copies  of 
purchase  invoices  and  labeling  for  all 
feed  received.  The  comment  stated  that 
the  recordkeeping  requirement  should 
apply  only  to  feed  and  feed  ingredients 
containing  animal  protein. 

FDA  agrees  with  the  comment  and 
has  revised  the  rule  to  clarify  that  the 
recordkeeping  requirement  applies  only 
to  feed  and  feed  ingredients  containing 
animal  protein  products.  The 
recordkeeping  requirement  does  not 
apply  to  other  feed  and  feed  ingredients 
such  as  roughage,  feed  grains,  etc. 

The  agency  recognizes  that  bulk 
shipments  of  feed  are  commonplace, 
and  that  labeling  information  typically 
is  contained  in  the  invoices  for  bulk 
shipments.  In  those  instances, 
maintenance  of  the  invoice  is  sufficient. 
If  the  only  labeling  for  a  bulk  product 
is  on  a  placard,  the  placard  for  each 
shipment  should  be  retained.  Feed  may 
also  be  received  in  bags  or  other 
containers  that  have  attached  labeling. 
In  those  instances,  the  labeling  should 
be  removed  and  retained.  However, 
maintenance  of  only  one  such  labeling 
piece  from  each  shipment  that 
represents  a  different  product  is 
necessary.  Finally,  if  the  labeling  cannot 
be  removed  from  the  bag  or  other 
container,  maintenance  of  a 
representative  bag  or  a  transposed  copy 
of  the  labeling  information  from  a 
container  that  caimot  feasibly  be  stored 
will  suffice. 

7.  Section  589.2000(g)— Adulteration 
and  Misbranding 

Proposed  §  589.2000(g)  would  declare 
that  animal  protein  products  and  feeds 
containing  such  products  that  do  not 
comply  with  the  requirements  in 
§  589.2000  (c)  through  (f)  may  be 
deemed  adulterated  under  section  402 
(a)(2)(C)  or  (a)(4)  of  the  act.  Products 
that  do  not  comply  with  the  labeling 
requirements  would  be  misbranded 
under  section  403(a)(1)  of  the  act. 

(Comment  91).  FDA  received  no 
comments  on  this  paragraph.  However, 
the  agency,  on  its  own  initiative,  has 
revised  §  589.2000(g)  to  include  a 
reference  to  section  403(f)  of  the  act. 
Section  403(f)  of  the  act  (21  U.S.C. 
343(f))  considers  a  food  to  be 
misbranded  if  any  word,  statement,  or 
other  information  required  by  the  act  to 
appear  on  the  label  or  labeling  "is  not 
prominently  placed  thereon  with  such 


conspicuousness  *   *   *  and  in  such 
terms  as  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  imder  customary  conditions 
of  purchase  and  use."  Here,  a  reference 
to  section  403(f)  of  the  act  is  appropriate 
because  the  final  rule  contains  a 
required  cautionary  statement. 

8.  Section  589.2000(h) — Inspection  and 
Records  Retention 

Proposed  §  589.2000(h)(1)  would 
require  records  to  be  made  available  for 
inspection  and  copying  and  to  be  kept 
for  at  least  2  years.  Under  proposed 
§  589.2000(h)(2).  written  procedures 
required  by  §  589.2000  would  have  to  be 
made  available  for  FDA  inspection  and 
copying. 

(Comment  92).  A  small  number  of 
comments  would  revise  proposed 
§  589.2000(h)(1)  to  extend  the  time 
period.  Some  comments  explained  that 
TSE's  have  a  long  incubation  period  so, 
in  the  event  of  a  TSE  outbreak,  the 
records  may  no  longer  exist.  These 
comments  suggested  lengthening  the 
amount  of  time  records  would  be 
retained. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comments.  The  rule  is 
intended  to  help  prevent  the 
establishment  and  amplification  of 
TSE's  in  ruminants  through  feed,  and 
the  records  to  be  retained  under  the  rule 
are  to  help  FDA  determine  compliance 
with  the  rule.  FDA  acknowledges  that 
TSE's  may  have  long  incubation  periods 
exceeding  2  years,  but,  for  purposes  of 
determining  whether  a  person  is 
currently  complying  with  the  rule  and 
for  reasons  expressed  earfier  in  this 
dociunent.  the  agency  has  revised 
§  589.2000(h)(1)  to  adopt  a  1  year  record 
retention  period. 

Additionally,  extending  the  record 
retention  period  would  have  little 
practical  value  in  determining  the 
source  of  a  TSE  in  an  animal, 
considering  the  potentially  long  time 
period  from  ingestion  of  the  TSE  agent    ' 
in  feed  to  manifestation  of  clinical  signs 
and  lesions  and  the  lack  of  a  reliable 
estimate  for  the  latency  period. 

FDA  does  suggest,  however,  that 
records  be  kept  in  a  clean  and  orderly 
maimer  to  facilitate  prompt  retrieval 
and  be  legible. 

C.  Comments  on  the  Effective  Date 

(Comment  93).  Two  comments 
endorsed  implementation  of  the  final 
rule  60  days  after  date  of  publication  in 
the  Federal  Register.  However,  one 
comment  suggested  that  printed 
packaging  materials,  labels,  and  labeling 
on  hand  or  under  production  contract 
be  exempt  from  compliance  with  the 
implementation  date.  The  other 


comment  requested  an  exemption  for 
the  finished  products  on  hand  or  in 
channels  of  distribution. 

Another  comment,  submitted  in 
response  to  the  codified  provisions  (62 
FR  18728).  requested  a  1-year  effective 
date. 

FDA  does  not  believe  that  an  effective 
date  of  1  year  after  publication  of  this 
final  rule  is  consistent  with  the  agency's 
objectives.  Therefore,  the  final  rule  is 
effective  on  August  4, 1997.  With  regard 
to  printed  packaging,  labels,  labeling, 
and  finished  products  manufactured 
before  the  publication  of  the  rule,  such 
materials  and  products  may  continue  to 
be  used  until  those  supplies  are 
exhausted,  but  such  period  should  not 
exceed  October  3, 1997.  The  agency 
believes  this  is  a  reasonable  period  to 
exhaust  existing  supplies  during  the  60 
days  before  the  rule  takes  effect  and 
within  60  days  after  the  rule  becomes 
effective. 

D.  Miscellaneous  Comments 

(Comment  94).  One  comment  asserted 
that  the  absence  of  reported  BSE  cases 
in  the  United  States  can  only  support 
the  assumption  of  BSE-ft«e  status  with 
an  acceptable  level  of  uncertainty  if 
there  exists  an  effective  epidemiological 
surveillance  program,  and  an  acceptable 
reduction  in  exposure  of  sensitive 
animals,  based  on  supportable  risk 
assessment  studies,  has  been  achieved. 
The  comment  further  described  an 
effective  epidemiological  surveillance 
system  to  include  an  information 
network  among  veterinary  practitioners, 
breeders,  and  the  government  veterinary 
services.  The  comment  would  also 
require  all  suspect  animals,  including 
downer  cattle,  to  undergo  an 
histological  diagnostic  examination  for 
TSE's. 

There  is  no  evidence  to  date  to  show 
that  BSE  exists  in  the  United  States.  As 
stated  in  the  preamble  to  the  proposed 
rule,  APHIS  has  a  comprehensive 
surveillance  program  in  the  United 
States  to  ensure  timely  detection  and 
swift  response  should  BSE  occur  in  the 
United  States  (see  62  FR  552  at  562  and 
563).  The  APHIS  surveillance  program 
incorporates  both  the  location  of 
imports  from  the  United  Kingdom  and 
targeted  active  and  general  surveillance 
for  either  BSE  or  any  other  TSE  in  cattle. 
APHIS  has  not  found  any  evidence  of 
BSE  in  any  British  cattle  imported  into 
the  United  States  between  January  1 , 
1981,  and  July  1989  (at  which  time  the 
United  States  prohibited  the 
importation  of  nmiinants  from  coimtries 
affected  with  BSE). 

In  May  1990,  a  targeted  active 
surveillance  program  for  BSE  began. 
BSE  is  a  notifiable  disease,  and  more 
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than  250  Federal  and  State  regulatory 
veterinarians  are  specially  trained  to 
diagnose  foreign  animal  diseases, 
including  BSE.  This  surveillance  effort, 
which  Involves  APHIS,  FSIS,  and  the 
Centers  for  Disease  Control  and 
Prevention,  examines  cases  of  cattle 
exhibiting  signs  of  neurological  disease, 
cattle  condemned  at  slaughter  for 
neiut>logical  reasons,  neurological  cases 
submitted  to  veterinary  diagnostic 
laboratories  and  teaching  hospitals,  and 
a  random  sampling  of  cattle  which  are 
nonambulatory  at  slaughter.  The 
targeted  active  surveillance  program 
focuses  on  these  animals  because  they 
are  the  highest  risk  population.  As  of 
March  31, 1997,  5,552  brains  had  been 
examined  for  BSE  or  another  TSE  in 
cattle,  and  no  evidence  of  either 
condition  has  been  found. 

Additionally,  the  USDA  has  a  general 
surveillance  program  that  uses  existing 
data  soxirces,  such  as  a  database  of 
diagnoses  from  27  veterinary  schools  in 
the  United  States,  CNS  antemortem 
condemnation  data  from  FSIS, 
necropsies  performed  al  zoos  on  various 
species,  and  a  veterinary  diagnostic 
laboratory  reporting  system.  Referrals  of 
unusuaJ  cases  by  private  practitioners  to 
veterinary  schools  and  diagnostic 
laboratories  adds  to  this  surveillance. 
Through  these  sources,  there  has  been 
no  reported  incidence  of  a  new 
neurologic  disease  in  cattle  and  no 
increase  in  the  number  of  neurologic 
diagnoses  or  referrals. 

Based  on  these  programs,  there  is  no 
evidence  to  date  to  show  that  BSE  exists 
in  the  United  States.  FDA's  final  rule 
adds  to  these  programs  by  preventing 
the  estabUshment  and  amplification  of 
BSE  in  the  United  States  through  feed, 
thereby  minimizing  the  health  risk  to 
animals  and  humans. 

As  for  the  comment  that  would 
require  all  suspect  animals  to  undergo  a 
histological  diagnostic  examination  for 
TSE's,  such  examinations  are  conducted 
by  the  USDA  and  therefore  are  outside 
the  scope  of  this  rule. 

(Comment  95).  One  comment  objected 
to  a  sentence  in  the  preamble  to  the 
proposed  rule  which  stated  that  there  is 
"no  immediate  threat  to  the  U.S.  pubUc 
health"  (62  PR  552  at  554).  The 
comment  argued  that  the  sentence 
should  say  that  there  is  no  "recognized" 
immediate  threat  to  pubUc  health  and 
claimed  that  over  10.000  people  would 
event\ially  die  from  nv-CJD. 

FDA  agrees  that  there  is  no  recognized 
inunediate  threat  of  BSE  or  nv-CJD  in 
the  United  States  because  neither  BSE 
nor  nv-CJD  have  been  diagnosed  in  the 
United  States.  There  is  a  very  small 
probabihty  that  undiagnosed  cases  of 
BSE  and/or  nv-CJD  might  exist. 


(Comment  96).  One  comment  objected 
to  a  sentence  in  the  preamble  to  the 
proposed  rule  which  stated  that  "The 
agency  recognizes  that  processed 
ruminant  byproducts  have  a  long 
history  of  use  in  animal  feeds  without 
known  adverse  effects"  (62  FR  552  at 
566).  The  comment  interpreted  this 
sentence  as  meaning  that  an  animal  fed 
a  high-fat  diet  will  have  a  body  fat 
composition  that  is  a  reflection  of  the 
degree  of  saturation  of  the  fats  in  the 
diet. 

FDA  does  not  dispute  this  dietary 
interpretation,  but  the  agency's  intent 
was  to  state  that  correctly  processed  and 
handled  ruminant  byproducts  used  in 
feeds  have  not  previously  been 
imphcated  as  a  vector  for  diseases  in 
animals.  BSE  is  the  first  instance  in 
which  the  safe  use  of  these  processed 
products  in  ruminant  feed  has  been 
questioned  as  a  possible  vector  for 
disease. 

(Comment  97).  The  same  comment 
also  questioned  the  role  of  overall  food 
animal  management  practices  (diet, 
housing,  breeding,  etc.)  and  the  role 
these  practices  have  in  animal  diseases. 

FDA  is  unaware  of  any  food 
management  practices,  other  than  the 
use  of  mammalian  protein  in  ruminant 
feeds,  that  presents  a  risk  of 
contributing  to  the  establishment  and 
amphfication  of  BSE  in  the  United 
States  through  feed.  FDA  is  opp>osed  to 
management  practices  that  result  in 
physical  or  nutritional  harm  to  animals. 
A  correctly  formulated  feed  containing 
animal  protein  should  be  safe  both  from 
a  nutritional  and  animal  disease 
standpoint.  BSE  has  prompted  FDA  to 
question  the  safety,  from  an  animnl 
disease  perspective,  of  feeding 
mammalian  protein  products  to 
ruminants,  but  has  not  led  FDA  to 
question  the  nutritional  value  of 
rendered  ruminant  products. 

(Comment  98).  One  comment 
questioned  whether  the  final  rule 
applies  to  imported  animal  feeds  and 
feed  ingredients. 

The  act  does  not  impose  different 
requirements  for  imported  animal  feeds 
and  feed  ingredients  Intended  for  use  in 
the  United  States.  Such  products  are 
subject  to  the  same  statutory  and 
■Regulatory  requirements  as  domestically 
produced  animal  feeds  and  feed 
ingredients.  Thus,  under  the  final  rule, 
protein  derived  from  mammalian  tissues 
is  not  generally  recognized  as  safe  for 
use  in  ruminant  feed  in  the  United 
States  regardless  of  whether  the  feed  is 
domestic  or  imported. 

(Comment  99).  Two  comments 
referred  to  additional  surveillance  data 
which  were  available  from  other  State 
and  Federal  sources  but  not  used  in  the 


proposed  rule.  These  comments  stated 
that  more  complete  data  are  available 
from  accredited  and  certified  State  and 
Federal  diagnostic  laboratories  to 
supplement  surveillance  and  risk 
assessments,  and  the  comments 
requested  that  FDA  assemble,  evaluate, 
and  pubhsh  the  data  before  issuing  a 
final  rule. 

When  FDA  drafted  the  proposed  rule, 
it  used  the  most  recent  data  available 
from  the  USDA.  FDA  is  aware  of  the 
recent  data  which  was  published  in 
1997  (Ref.  12)  but  the  data  do  not 
warrant  a  change  to  the  rule. 

Additionally,  contrary  to  the 
comments'  assertion,  thiere  are  no  State 
surveillance  data. 

(Comment  100).  Several  comments 
addressed  issues  related  to  surveillance 
activities.  These  comments  called  for 
increased  import  restrictions,  including 
the  acceptance  of  imported  products 
from  only  BSE-free  countries  that  have 
active  monitoring  and  surveillance 
programs  and  with  similar  controls  on 
rendering  practices;  the  testing  of  all 
downer  cows  or  all  animals  e:diibiting 
neiux}logical  disorders  and  of  beef  and 
dairy  herds  by  using  a  bovine  urine  test; 
the  eradication  of  all  TSE's  in  food 
animals;  examination  of  the  brains  of 
pigs  and  poultry  for  CNS  disorders;  a 
separate,  significant  epidemiological 
study  to  determine  the  incidence  of  TSE 
in  downer  cattle  through  a  mandatory 
inspection  program;  a  mandatory 
certification  program  ^or  Suffolk  sheep 
breeders,  and  for  all  infected  flocks  and 
for  all  flocks  to  which  infected  sheep 
have  been  traced  back,  for  all  breeds;  a 
mandated  scrapie  and  TSE  eradication 
program  with  full  producer 
indemnification;  and  monitoring, 
surveillance  and  education  regarding  all 
TSE  diseases  in  animals,  including 
veterinary  and  producer  education 
programs,  and  the  estabUshment  of  a 
national  database  of  TSE  monitoring 
with  information  bom  all  state 
veterinarians.  Another  comment 
requested  that  the  agency  inform 
consiuners  of  the  risk  associated  with 
eating  meat  from  animals  fed  animal 
byproducts.  Several  comments 
addressed  the  adequacy  of  United  States 
siuveillance  efforts.  An  additional 
conunent  questioned  the  impact  that  the 
proposed  rule  will  have  on  existing  and 
potential  animal  disease  control 
programs.  Another  comment  suggested 
that  farmers  should  be  reimbursed  for 
the  "pre-disease  full  market  value"  for 
any  BSE-infected  cattle,  which  must  be 
killed  and  carefully  disposed  of,  to 
prevent  farmers  from  hiding  or  selling 
BSE-infected  cattle. 

These  animal  disease  monitoring 
matters  are  covered  by  laws  which  are 
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administered  by  the  USDA,  and  are 
therefore  outside  the  scope  of  this  rule. 
FDA  intends  to  work  with  the  USDA  to 
coordinate  respective  educational 
programs. 

(Comment  101).  One  comment  argued 
that  the  rule  was  unnecessary  because, 
according  to  the  comment,  the  heat  used 
in  rendering  processes  reaches  270  "F 
and  therefore  would  kill  infectious 
organisms. 

FDA  disagrees,  in  part,  with  the 
comment.  While  rendering  does 
eliminate  conventional  infectious 
organisms  such  as  bacteria  and  viruses, 
the  TSE  agent  does  not  appear  to  be  a 
conventional  hving  organism.  As  noted 
in  the  preamble  to  the  proposed  rule, 
the  TSE  agent  is  resistant  to  various 
methods  for  inactivation,  including  high 
temperatures  (see  62  FR  552  at  560). 
Research  has  shown  that  some 
rendering  processes  may  reduce  the 
amount  of  the  TSE  agent  present,  but 
may  not  eliminate  it  completely.  FDA  is 
also  aware  that  not  all  rendering 

[)rocesses  reach  270  "F;  some  reach 
ower  temperatures. 

(Comment  102).  Two  comments 
pertained  to  the  risk  to  humans  who 
consume  mechanically  deboned  meat 
including  meat  obtained  irom  Advanced 
Meat  Recovery  systems.  The  comments 
indicated  that  meat  from  such  systems 
contains  central  nervous  tissue  in  the 
form  of  the  brain  stem  and  spinal  cord, 
thus  exposing  the  public  to  tissues  that 
potentially  contain  TSE  agents.  One 
comment  stated  that  FDA  should  work 
with  the  FSIS  to  ensure  that  the  animal 
population  and  the  human  population 
are  protected  by  minimizing  the 
possibility  of  BSE  reaching  the  United 
States. 

FDA  does  not  have  jurisdiction  over 
mechanically  deboned  meat  and, 
therefore,  cannot  address  issues  related 
to  mechanically  deboned  meat  in  the 
final  rule.  Because  the  rule  is  intended 
to  prevent  the  establishment  and 
amplification  of  BSE  within  the  United 
States  through  feed,  cattle  presented  for 
slaughter  should  remain  free  of  TSE 
agents,  and  any  potential  risk  of 
transmitting  TSE's  to  humans  from 
consuming  of  mechanically  deboned 
meat  should  be  reduced  substantially. 

(Comment  103).  One  comment 
asserted  that  the  comment  period  on  the 
proposed  rule  was  not  adequate  in  Ught 
of  the  far  reaching  and  complicated 
issues  involved  in  this  rulemaking.  The 
comment  stated  that  the  agency  should 
pubhsh  an  interim  final  rule  to  give 
industry  additional  time  to  comment. 

The  agency  does  not  agree  with  this 
comment.  The  agency  beheves  it  has 
provided  a  more  than  adequate 
comment  period  to  address  the  issues 


presented  in  this  rulemaking.  Because  of 
the  complex  issues  involved  in  this 
rulemaking,  in  addition  to  the  45-day 
comment  period  for  the  proposed  rule, 
the  agency  has  provided  four  other 
opportunities  for  public  comment.  The 
advanced  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  May  14, 1996  (61 
FR  24253).  provided  a  30-day  pubUc 
comment  period.  In  addition,  the  agency 
held  two  open  forums  to  discuss  the 
notice  of  proposed  rulemaking  (see  62 
FR  3848,  January  27, 1997).  Finally,  the 
agency  made  available  a  draft  rule  and 
provided  a  10-day  public  comment 
period  (see  62  FR  18728). 

The  Administrative  Procedure  Act 
(APA)  requires  only  that  an  agency 
"give  interested  persons  an  opportunity 
to  participate  in  the  rule  making 
through  submission  of  written  data, 
views,  or  argiunents  *   *   *"  (5  U.S.C. 
553(c)).  This  is  all  the  APA  requires; 
there  is  no  statutory  requirement 
concerning  how  many  days  an  agency 
must  allow,  nor  is  there  a  requirement 
that  an  agency  must  extend  the  period 
at  the  request  of  an  interested  person 
(see  Phillips  Petroleum  Co.  v.  EPA,  803 
F.2d  545,  559  (10th  Cir.  1986)). 

FDA's  own  regulations  generally 
afford  the  public  60  days  to  comment  on 
a  proposed  rule,  unless  the 
Commissioner  of  Food  and  Drugs 
shortens  or  lengthens  the  period  for 
good  cause  (21  CFR  10.40(b)(2)). 
Executive  Order  12889  implementing 
the  North  American  Free  Trade 
Agreement  prescribes  a  minimum 
comment  period  of  75  days  on  certain 
proposed  rules,  except  when  good  cause 
is  shown  for  a  shorter  comment  period 
(see  58  FR  69681,  December  30, 1993). 

Here,  the  agency  provided  the  public 
with  87  days  to  participate  in  this 
rulemaking  including  85  days  to 
provide  written  comments  and  2  days  to 
present  views  at  the  open  public 
forums.  The  agency  does  not  believe 
that  any  interested  person  has  not  been 
provided  an  adequate  opportunity  to 
participate  in  this  rulemaking.  The 
agency  received  over  600  comments  on 
the  advanced  notice  of  proposed 
rulemaking,  more  than  700  comments 
on  the  notice  of  proposed  rulemaking,     i 
In  addition,  the  agency  received  oral 
views  at  the  public  forums  and  over  60 
comments  on  the  draft  codified 
provisions  that  the  agency  made 
available  pursuant  to  21  CFR  10.40(f) 
and  10.80(d)(2).  Given  the  number  of 
comments  the  agency  received  on  the 
proposed  rule,  at  the  public  forums,  and 
on  the  draft  codified  text,  the  agency 
does  not  agree  that  it  should  issue  an 
interim  final  rule  under  the  APA  to  give 


the  regulated  industry  additional  time  to 
comment  on  the  final  rule. 

(Comment  104).  FDA,  on  its  own 
initiative,  has  revised  the  "authority" 
citation  for  the  rule  to  include  section 
403  of  the  act.  Section  403  of  the  act 
applies  to  misbranded  foods  and  is 
relevant  to  this  rule  because  of  the 
required  cautionary  statement. 

m.  Description  of  the  Final  Rule 

As  mentioned  earher,  the  final  rule 
states  that  proteins  derived  from 
mammalian  tissues  are  a  food  additive 
subject  to  section  409  of  the  act. 
Consistent  with  the  definition  of  "food 
additive"  in  section  201(s)  of  the  act, 
FDA's  determination  that  protein 
derived  frt)m  mammalian  tissues  for  use 
in  ruminant  feed  is  a  food  additive  also 
is  a  determination  that  this  use  is  not 
GRAS.  Section  589.2000(a)(1)  defines 
"protein  derived  from  mammalian 
tissues"  as  being  any  protein-containing 
portion  of  mammalian  animals, 
excluding  blood  and  blood  products, 
gelatin,  inspected  meat  products  which 
have  been  cooked  and  offered  for 
human  food  and  further  heat  processed 
for  feed  (such  as  plate  waste  and  used 
cellulosic  food  casings),  milk  products, 
and  products  whose  mammalian  protein 
consists  entirely  of  porcine  or  equine 
products.  In  general,  the  exclusions 
represent  tissues  that  the  available  data 
suggests  do  not  transmit  the  TSE  agent 
or  were,  at  one  time,  inspected  by  the 
FSIS  and  found  fit  for  human 
consumption  and  further  heat  processed 
for  feed  use  or  tissues  from  pigs  and 
horses  that  are  slaughtered  in  single 
species  slaughter  facilities. 

Section  589.2000(a)(2)  defines 
"renderer,"  in  part,  as  any  firm  or 
individual  that  processes  slaughter 
byproducts,  animals  unfit  for  human 
consumption,  or  meat  scraps. 

SecUon  589.2000  (a)(3)  and  (a)(4) 
define  the  terms  "blender"  and  "feed 
manufacturer"  respectively.  These 
definitions  are  essentially  unchanged  in 
the  final  rule. 

Section  589.2000(a)(5)  defines 
"nonmammali&  protein"  as  including 
proteins  from  nonmammalian  sources. 
This  definition  corresponds  to  the  final 
r  rule's  mammahan-to-ruminant 
prohibition. 

Section  589.2000(a)(6)  defines 
"distributor."  This  term  was  initially 
part  of  §  589.2000(a)(4)  but  is  now  a 
separate  definition  to  clarify  that  a 
distributor  does  not  have  to  be  a  feed 
manufacturer  and  that  persons  who 
transport  feed  and  feed  ingredients 
intended  for  animals  are  distributors. 

Section  589.2000(a)(7)  defines 
"ruminant"  to  provide  an 
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understanding  as  to  what  animals  are 
ruminants. 

Section  589.2000(b)  declares  that 
protein  derived  from  mammalian  tissues 
for  use  in  ruminant  feed  is  a  food 
additive  under  section  409  of  the  act. 
While  not  stated  in  the  rule  itself,  FDA's 
food  additive  determination  is  a 
determination  that  this  use  is  not  GRAS. 
The  final  rule  states  that  use  of  such 
proteins  in  ruminant  feed  will  cause  the 
feed  to  be  adulterated  and  in  violation 
of  the  act  unless  it  is  the  subject  of  an 
effective  notice  of  claimed 
investigational  exemption  for  a  food 
additive. 

Section  589.2000(c)  describes  the 
principal  requirements  for  renderers. 
The  provision  differs  from  the  proposed 
rule  in  two  principal  respects.  First, 
§  589.2000(c)(l)(i)  requires  products  that 
contain  or  may  contain  mammalian 
proteins  to  bear  a  label  stating,  "Do  not 
feed  to  cattle  or  other  ruminants."  This 
statement  is  more  concise  than  the 
statement  in  the  proposed  rule  and 
identifies  cattle  as  ruminants.  Second, 
§  589.2000(c)(l)(ii)  requires  renderers  to 
maintain  records  sufficient  to  track  the 
receipt,  processing,  and  distribution  of 
materials.  This  provision  differs  from 
the  proposed  rule  by  addressing  the 
type  of  information  FDA  requires  rather 
than  referring  to  a  specific  type  of 
record.  The  remaining  paragraphs  in 
§  589.2000(c)  provide  for  exemptions 
from  the  labeling  and  recordkeeping 
requirements  if  the  renderer  uses  a 
manufacturing  method  validated  by 
FDA  for  deactivating  or  detecting  the 
TSE  agent  or  a  process  that  minimizes 
the  risk  of  the  TSE  agent  entering  the 
product  or  if  the  renderer  uses  a 
permanent  method,  approved  by  FDA, 
to  mark  the  feed  to  indicate  that  it 
containF  or  may  contain  protein  derived 
from  mammalian  tissue. 

Section  589.2000(d)  describes  the 
principal  requirements  for  protein 
blenders,  feed  manufacturers,  and 
distributors.  Thesepersons  are  subject 
to  the  same  labeling  and  recordkeeping 
requirements  as  renderers,  except  that, 
under  §  589.2000(d)(4),  pet  food 
products  that  are  sold  or  intended  for 
sale  at  retail  and  feeds  for  nonruminant 
laboratory  animals  do  not  have  to  be 
labeled  with  the  statement,  "Do  not  feed 
to  cattle  or  other  ruminants."  Pet  food 
products  and  feeds  for  nonruminant 
laboratory  animals  that  are  sold  as 
distressed  goods  or  salvaged  are, 
however,  subject  to  the  labeling 
requirement.  Section  589.2000(d)  also 
provides  exemptions  if  animal  products 
are  purchased  from  renderers  that 
certified  compUance  with  the 
requirements  pertaining  to  methods  for 
deactivating  or  detecting  the  TSE  agent 


or  if  the  protein  blender,  feed 
manufacturer,  or  distributor  complies 
with  such  requirements  itself.  Another 
exemption  exists  if  protein  blenders, 
feed  manufacturers,  and  distributors 
purchase  animal  protein  products  that 
are  marked  in  accordance  with  the 
regulations  or  mark  such  products 
themselves. 

Section  589.2000(e)(1)  sets  forth 
requirements  for  persons  that  intend  to 
separate  mammalian  and 
nonmammalian  materials.  This  requires 
compliance  with  the  labeling  and 
recordkeeping  requirements,  requires 
renderers  that  intend  to  separate  these 
materials  to  obtain  nonmammalian  or 
pure  porcine  or  equine  materials  only 
from  single-species  slaughter  facihties, 
and  requires  persons  to  avoid 
commingUng  and  cross-contamination 
with  mammalian  materials.  The 
provision  further  requires  persons  to 
maintain  written  procedures  specifying 
the  clean-out  procedures  to  prevent 
carry-over  of  mammalian  protein  into 
ruminant  feed  and  the  procedures  for 
separating  materials  from  the  time  of 
receipt  to  the  time  of  shipment.  Section 
589.2000(e)(2)  provides  for  persons  to 
be  exempt  from  appUcable  requirements 
in  paragraph  (e)(1)  if  they  meet  the 
exemption  criteria  in  paragraph  (c)(2), 
(c)(3),  (d)(2),  or  (d)(3).  Persons  meeting 
the  exemption  criteria  in  paragraph 
(c)(3)  or  (d)(3)  are  exempt  only  from  the 
recordkeeping  requirements  in 
paragraph  (e)(1).  Such  persons  must 
continue  to  comply  with  the  labeling 
requirement  in  para^aph  (e)(1). 

Section  589.2000(1)  contains 
recordkeeping  requirements  for 
establishments  and  individuals  that  feed 
ruminant  animals.  Under  the  final  rule, 
these  requirements  would  apply  only 
for  feed  or  feed  ingredients  containing 
animal  protein  products. 

Section  589.2000(g)  states  that  animal 
protein  products  and  feeds  containing 
such  products  that  do  not  comply  with 
the  regulation  will  be  deemed 
adulterated  or  misbranded  under  the 
act. 

Section  589.2000(h)  contains  the 
inspection  and  record  retention 
requirements.  The  record  retention 
period  is  1  year  under  the  final  rule. 

rV.  Environmental  Impact 

The  "Environmental  Impact" 
discussion  in  the  preamble  to  the 
proposed  rule  summarized  the  agency's 
environmental  assessment  (EA)  and  its 
analysis  of  the  6  regulatory  alternatives 
(see  62  FR  552  at  571).  The  agency 
considered  each  alternative  under  2 
different  scenarios;  under  one  scenario, 
BSE  does  not  occur  in  the  United  States, 
and,  under  the  other  scenario,  BSE  does 


occur  in  the  United  States.  The 
discussion  described  the  range  of 
environmental  impacts  tor  the 
alternatives,  including  environmental 
effects  from  on-farm  disposal  of  animals 
and  landfill  use,  and  concluded  that  the 
proposed  rule  would  not  have  a 
significant  impact  on  the  hujnan 
environment. 

FDA  received  several  comments  on  its 
environmental  analysis. 

(Comment  105).  One  comment 
questioned  the  safety  of  burial  as  a 
method  for  disposal  of  TSE-  infective 
animals  and  whether  burial  should  be 
allowed  as  a  method  for  disposal  of 
dead  stock  (as  discussed  in  the  agency's 
EA). 

'There  is  no  current  disposal  method 
for  TSE-infected  tissues  shown  to 
completely  remove  all  infectivity.  FDA 
recognizes  that  one  report  (BrowTi  and 
Gajdusek,  1991)  found  that  buried 
scrapie-infected  tissue  may  still  be 
infective  after  3  years,  although 
infectivity  was  reduced  by  2  to  3  logs  by 
this  exposure. 

Migration  of  prions  from  burial  sites 
is  expected  to  be  minimal.  Prions,  as 
proteinaceous  materials  carrying 
electrostatic  charges,  are  unlikely  to 
move  with  water  through  soil  media, 
but  are  apt  to  be  adsorbed  to  clay 
particles.  This  is  supported  by  the 
Brovm  and  Gajdusek  (1991)  (Ref.  13) 
observation  that  "no  infectivity  was 
detectable  in  the  lower  layer  of  soil  4- 
8  cm  beneath  the  bottom  of  the  dish." 
In  other  words,  little  leaching  of  the 
scrapie  infective  agent  was  foimd.  This 
method  of  disposal,  burial,  is  the 
method  accepted  by  APHIS  for 
disposing  of  scrapie  infected  sheep  and 
goats  in  the  United  States. 

Secondly,  most  on-farm  dead  stock 
die  from  causes  other  than  TSE's,  and 
FDA  does  not  expect  that  cattle  dead 
stock  will  include  significant  numbers 
of  cattle  that  died  from  BSE.  BSE  has 
not  been  found  in  the  United  States,  and 
this  final  rule  puts  into  place 
procedures  that  will  limit  the  spread  of 
any  cases  that  might  occur  undiagnosed 
in  the  ruminant  population. 

Third,  States  ancl  locahties  regulate 
burial  of  animals,  and,  in  areas  where 
burial  is  inappropriate  due.  for  example, 
to  high  water  table  or  inappropriate  soil 
type,  these  laws  would  prohibit  burials. 
'The  final  rule  does  not  require  burial  of 
dead  stock.  Burial  is  merely  an  option 
to  be  considered  where  State  and  local 
authorities  permit  it. 

Burial  of  dead  stock  has  Limitations  in 
that  it  requires  resources  to  dispose  of 
dead  stock  as  a  waste  rather  than  to 
produce  useful  products.  However,  at 
this  time,  there  is  no  evidence  that 
burial  of  animals  that  are  susceptible  to 
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TSE's,  in  accordance  with  existing  State 
and  local  controls,  is  inherently  more 
environmentally  unsafe  than 
incineration,  composting,  or  rendering. 

(Comment  106).  Several  comments 
requested  that  the  agency  prepare  a 
formal  environmental  impact  statement 
(EIS)  under  the  National  Environmental 
Policy  Act  in  addition  to  the  Finding  of 
No  Significant  Impact  and 
Environmental  Assessment  (FONSI/EA) 
that  was  prepared  in  support  of  the 
proposed  action. 

A  primary  difference  between  the  EA 
prepared  in  this  instance  and  an  EIS  is 
the  administrative  process  that  was 
followed.  Both  documents  are  objective 
analyses  that  focus  on  significant 
environmental  issues  associated  with 
the  proposed  action  and  possible 
alternative  actions.  The  EIS  process, 
however,  is  a  more  formal  process  that 
includes  issuance  of  a  notice  of  intent 
describing  the  proposed  action  and 
possible  alternatives,  convening  of 
optional  public  forums  to  identify 
("scope")  envirorunental  issues  of 
concern  to  the  public,  preparation  of  a 
draft  EIS  that  is  filed  with  the 
Environmental  Protection  Agency  and 
distributed  to  the  public  for  comment, 
preparation  of  a  final  EIS  describing 
how  the  comments  were  considered, 
and  preparation  of  a  concise  public 
record  of  decision  describing  the  weight 
that  environmental  effects  were  given  in 
the  decision  making. 

As  part  of  the  Advanced  Notice  of 
Proposed  Rulemaking  on  May  14,  1996, 
FDA  requested  environmental 
information  to  assist  the  agency  in 
determining  the  scope  of  issues  to  be 
addressed  and  the  significance  of 
environmental  issues  related  to  the  full 
spectrum  of  possible  actions  being 
considered  by  the  agency.  FDA  then 
solicited  comments  on  the  FONSI/EA  as 
part  of  the  proposed  rule  that  appeared 
in  the  Federal  Register  on  January  3, 
1997.  At  the  same  time,  FDA  made  the 
FONSI/EA  available  on  the  Center  for 
Veterinary  Medicine's  (CVM's)  "Home 
Page,"  in  addition  to  the  traditional 
means  of  availability,  in  order  to 
facilitate  submission  of  additional 
information  through  comments  to  the 
docket  established  for  the  proposed 
rule.  Furthermore,  FDA  held  public 
meetings  on  February  4  and  13,  1997, 
where  comments  on  the  FONSI/EA  were 
solicited,  and  placed  transcripts  from 
those  meetings  on  the  CVM  Home  Page, 
as  well  as  in  the  docket,  to  faciUtate 
commenting.  The  preamble  to  the 
proposed  rule  and  this  preamble  to  the 
final  rule,  like  the  record  of  decision 
prepared  for  an  EIS,  discuss  how 
environmental  issues  were  weighed  in 
the  decision. 


Consistent  with  the  National 
Environmental  PoUcy  Act  and  the 
Council  on  Envirormiental  Quality's 
regulations,  FDA  discussed  in  its  EA 
and  FONSI  the  need  for  action, 
significant  environmental  issues,  and 
alternative  actions,  and  carefully  listed 
the  sources  of  information  and  methods 
used  in  preparing  the  EA.  The  agency 
took  a  hard  look  at  the  environmental 
consequences  of  its  proposed  action  and 
the  alternatives  before  deciding  that  an 
EIS  was  not  required.  FDA  encouraged 
and  facilitated  public  involvement, 
requesting  information  and  soliciting 
public  comment  on  all  issues  involved 
with  this  rulemaking,  including 
environmental  issues.  Given  the  rigor  of 
FDA's  EA  and  the  steps  taken  to  involve 
the  public  and  the  limited  benefits  from 
a  more  searching  evaluation,  the  time 
and  expense  of  preparing  an  EIS  are  not 
commensurate  with  the  likely  benefits 
of  prepeuing  such  a  document  (see  River 
Road  Alliance  v.  Corps  of  Engineers, 
764  F.2d  445,  449  (7th  Cir.  1985)  ("The 
statutory  concept  of  'significant'  impact 
has  no  determinate  meaning,  and  to 
interpret  it  sensibly  in  particular  cases 
requires  a  comparison  that  is  also  a 
prediction;  whether  the  time  and 
expense  of  preparing  an  environmental 
impact  statement  are  commensurate 
with  the  likely  benefits  from  a  more 
searching  evaluation  than  an  [EA] 
provides."),  cert,  denied.  475  U.S.  1055, 
(1986). 

(Comment  107).  Several  comments 
made  FDA  aware  of  some  potential 
envirorunental  impacts  that  could  be 
mitigated,  and  these  mitigations  were 
integrated,  where  consistent  with  other 
factors,  in  the  final  action.  The  final  rule 
excludes  certain  items,  such  as  blood 
and  gelatin,  from  the  definition  of 
"protein  derived  from  mammalian 
tissues"  and  these  excluded  materials 
may  be  used  in  nuninant  feed  as  well 
as  feed  for  other  species.  Thus,  materials 
excluded  from  the  final  rule  have  a 
reduced  potential  to  become  wastes. 
Plate  wastes,  used  cellulosic  food 
casings,  and  pure  porcine  or  equine 
products  are  all  examples  of  materials 
that  are  allowed  in  cattle  feed  that 
would  not  have  been  allowed  under  the 
mammalian-to-ruminant  ban  described 
in  the  proposed  rule  which  was  broader 
than  the  mammalian  to  ruminant  ban  in 
this  final  rule.  These  materials  should 
now  be  fully  utilized  instead  of 
presenting  potential  environmental 
issues  relating  to  disposal. 

As  a  result  of  conunents  on  the 
proposed  rule,  the  final  rule  does  not 
require  a  cautionary  statement  on 
labeling  of  pet  foods  at  the  retail  level. 
Thus,  there  is  no  longer  the  potential  for 
consumers  to  misinterpret  the 


cautionary  statement  and  incorrectly 
deduce  from  the  labeling  a  safety 
problem  for  pets.  In  the  absence  of  the 
potentially  confusing  cautionary 
statement  on  pet  food  at  the  retail  level, 
it  is  now  not  expected  that  meat  and 
bone  meal  would  be  dropped  from  pet 
food  formulations.  Consequently,  the 
demand  for  meat  and  bone  meal  derived 
from  ruminants  should  not  be 
significantly  decreased  in  the  pet  food 
industry. 

Therefore,  certain  anticipated 
envirorunental  issues  will  liot  be 
realized  because  of  the  changes  to  the 
action  that  appear  in  this  final  rule, 
compared  to  both  the  proposed  rule  and 
the  mammalian-to-ruminant  alternative 
originally  described.  These  changes  are 
the  consequence  of  comments  received 
on  the  proposed  action. 

(Comment  108).  Comments  from  the 
rendering  industry,  in  particular, 
desired  a  more  quantified 
environmental  analysis  of  the  potential 
impacts  of  the  actions  covered  in  the 
EA.  These  comments  were  especially 
concerned  about  the  amounts  of  dead 
stock  that  might  no  longer  be  rendered 
due  to  an  anticipated  decrease  in  the 
value  of  meat  and  bone  meal  derived 
from  nuninants  and,  consequently,  in 
the  value  of  raw  materials  used  to  make 
the  meat  and  bone  meal. 

Some  quantities  of  dead  stock  were 
estimated  in  a  report  (the  Sparks  Report) 
presented  in  the  comment  from  the 
National  Renderers  Association; 
however,  other  comments  only  spoke  in 
generalities  about  the  issue  without 
provieUng  information  that  could  be 
used  in  the  requested  quantification. 

The  Sparks  Report  (Table  III-l,  p.  10) 
estimated  that  1.1  billion  pounds  (lb)  of 
dead  cattle  are  collected  from  all 
sources  and  rendered  each  year. 
Presuinably,  dead  sheep,  goats,  and  deer 
are  included  in  the  190  million  (m)  lb 
that  are  collected  from  "Other"  species 
in  the  Sparks  Report.  It  is  not  known 
with  certainty  whether  these  estimates 
represent  a  large  percentage  of  all 
ruminant  dead  stock,  as  such 
information  is  not  reported  and  was  not 
submitted  in  conunents  despite  requests 
from  FDA.  However,  some  rough 
calculations  can  be  used  to  make  an 
estimate.  There  are  approximately  100 
m  cattle  of  all  ages  in  the  United  States 
at  any  time.  If  the  overall  mortality  rate 
on  the  farm  (i.e.,  for  reasons  other  than 
slaughter)  is  5  percent  per  year,  then 
this  would  result  in  5  m  dead  cattle  of 
all  ages  available  for  pick  up  by 
renderers  each  year.  If  the  average 
weight  for  a  dead  cattle  carcass  (across 
all  age  groups)  is  650  lb,  then  the  total 
weight  of  dead  cattle  that  could  be 
potentially  retrieved  by  renderers  each 
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year  is  3.25  billion  lb.  Based  on  this 
estimate,  then  Tenderers  are  currently 
retrieving  about  one-third  (by  weight)  of 
the  available  dead  cattle  that  could  be 
rendered.  This  also  indicates  that  about 
two-thirds  of  the  available  dead  cattle 
are  ciurently  being  disposed  of  by 
means  other  than  rendering.  If  one 
assumed  a  mortality  rate  higher  than  5 
percent  or  a  larger  standing  population 
of  cattle,  then  renderers  would  be 
picking  up  a  smaller  proportion. 

FDA  did  not  receive  any  comments 
containing  first  hand  information 
indicating  that  the  current  unretrieved 
dead  stock  are  being  disposed  of  in  an 
unsafe  manner,  and  the  agency  has  no 
independent  information  to  this  effect. 
Methods  that  are  available  in  some,  but 
not  all  locations  include  burial,  as 
discussed  above,  landfilUng,  and 
composting  (often  for  animals  smaller 
than  300  lb).  In  some  locations  (such  as 
on  range  land),  animals  that  die  may  be 
left  exposed.  A  small  number  of  farms 
may  own  or  have  access  to  an 
appropriately  designed  incinerator. 
State  and  local  regulation  affects  the 
availability  of  disposal  options.  While 
rendering  is  a  desirable  option  for 
disposal  of  dead  stock,  it  is  not  the  only 
acceptable  option. 

The  comments  provided  no  basis  to 
estimate  the  final  rule's  effect  on  the 
retrieval  of  dead  stock  by  renderers.  The 
agency's  economic  analysis  (which 
appears  later  in  this  dociunent)  accepts 
estimates  that  the  value  of  meat  and 
bone  meal  may  decrease  by  $68  per  ton. 
While  this  price  is  still  profitable,  it  is 
possible  that  there  may  be  some 
disruption  in  dead  stock  retrieval  from 
small  producers  while  the  rendering 
industry  adjusts  to  the  new  prices.  For 
the  sake  of  discussion,  FDA  assiunes 
that  the  upper  limit  on  this  temporary 
decrease  in  dead  stock  retrieval  could  be 
20  percent.  Twenty  percent  of  1.1 
billion  lb  is  220  m  lb,  or  at  an  estimated 
650  lb  per  carcass,  about  340,000  fewer 
cattle  picked  up,  against  a  background 
of  5  m  dead  cattle  per  year. 

The  estimated,  temporary,  20  percent 
decrease  from  the  current  level  of  dead 
stock  retrieval  is  probably  an 
overestimate.  First,  the  final  rule  takes 
steps  different  from  the  proposal  to 
encourage  the  continued  use  of 
nmiinant  products  in  acceptable  animal 
feed  applications.  For  example,  the  final 
rule  eliminates  potentially  confusing 
labeling  in  pet  foods  at  retail.  Second, 
protein  supplements  manufactured  from 
dead  stock  are  expected  to  remain  in 
strong  demand,  especially  from 
countries  that  remain  BSE  free  and  have 
taken  precautionary  steps  to  minimize 
the  potential  for  its  amplification 
through  the  food  chain.  (In  other  words, 


a  strong  market  will  exist  because 
foreign  buyers  will  be  confident  in  the 
safety  of  rendered  products  from  the 
United  States.)  Meat  and  bone  meal 
today  in  the  United  States  is  worth  more 
than  before  FDA  pubUshed  the 
advanced  notice  of  proposed 
rulemaking  in  May  1996.  Third,  trends 
in  feedlots  and  dairies  in  the  United 
States  have  been  towards  larger 
facihties.  Large  faciUties,  because  of  the 
larger  population  of  animals,  generate 
the  most  dead  stock.  This  centralized 
location  is  efficient  for  renderers  to 
retrieve  dead  stock,  as  opposed  to 
traveling  a  collection  route  among 
smaller  farms.  In  many  locations, 
owners  of  large  feedlots  and  dairies  are 
currently  being  paid  by  renderers  for 
their  dead  stock.  Even  if  the  credit  for 
dead  stock  were  erased,  large  facilities 
would  likely  still  find  it  convenient  to 
use  rendering  as  the  disposal  option  for 
their  dead  stock.  Fourth,  cattle 
producers  would  still  demand  protein 
and  mineral  supplements  derived  from 
animal  sources,  for  example  blood  meal, 
poultry  meal,  and  pure  porcine  or 
equine  meat  and  bone  meal.  Therefore, 
continued  demand  for  animal  protein 
products  by  ruminant  producers  will 
contribute  to  overall  demand  for  animal 
protein  products,  including  those 
affected  by  the  final  rule,  for  use  in  feed 
of  all  species  of  animals.  Lastly, 
mammalian-derived  protein  affected  by 
this  rule  is  still  expected  to  be  profitable 
to  produce  and  to  sell.  Adjustments  by 
renderers  to  buy  additional  equipment 
and  incorporate  new  procedures  are 
expected  to  proceed  rapidly  during  the 
delayed  effective  date  for  this  rule. 

For  the  reasons  stated  above,  any 
decreases  in  dead  stock  retrieval  from 
farms  that  occurs  as  a  result  of 
disruptions  caused  by  this  final  rule 
should  be  short  term  and  small  in 
magnitude.  Long  term  trends  will 
continue  to  encourage  use  of  dead  stock 
as  a  feed  ingredient  raw  material. 

Outside  of  these  types  of  estimations, 
quantifications  of  the  environmental 
benefits  and  costs  of  any  of  the 
regulatory  alternatives  including  "No 
Action,"  are  not  feasible  with  the 
quality  of  information  currently 
available.  Much  needed  information,  for 
example  the  dead  stock  issue  above, 
appears  to  be  unavailable.  Other 
environmental  benefits  and  costs  rely  on 
chains  of  events  occurring  where  there 
is  considerable  uncertainty.  These 
uncertainties  are  detailed  in  the  EA, 
consistent  with  the  guidance  in  40  CFR 
1502.22  of  the  Council  on 
Environmental  Quality's  regulations. 

FDA  will  continue  to  be  receptive  to 
information  that  could  assist  in  a  better 
quantification  of  impacts  and  will  use 


such  information  in  considering  what 
amendments,  if  any.  should  be  made  to 
the  final  rule  in  the  future.  FDA  has  a 
continuing  interest  in  this  matter,  as 
environmental  costs  of  disposal 
alternatives  for  dead  stock  will  be  a 
major  consideration  in  the  event  that 
BSE  is  ever  found  to  be  established  in 
the  U.S.  cattle  population.  Remedial 
actions  by  FDA,  alone  and  in  concert 
with  other  agencies,  at  such  a  time  will 
be  considered  separately  for  potential 
environmental  impacts. 

The  potential  long  term  and  short 
term  environmental  effects  of  the  final 
rule  are  quaUtatively  similar,  perhaps 
intermediate  in  magnitude  when 
compared  with  the  proposed  nmiinant- 
to-ruminant  ban  and  the  alternative 
manunalian-to-ruminant  ban  described 
in  the  EA.  These  potential  effects  were 
compared  at  Table  1  of  the  EA,  pages  63 
and  64.  Because  the  potential 
environmental  impacts  of  the  final  rule 
are  bracketed  by  these  two  alternative 
actions  that  were  considered  equally  in 
the  EA,  because  a  hard  look  at  ihe 
consequences  of  both  alternatives  led  to 
a  finding  of  no  significant  impact,  and 
because  additional  information  was  not 
submitted  or  identified  that  would 
improve  the  quantification  of  the  EA, 
FDA  does  not  beheve  that  it  is  necessary 
to  further  amend  the  EA  apart  from  the 
clarifications  to  the  analysis  found  in 
this  Environmental  Issues  section  of  the 
preamble  to  the  final  rule. 

(Comment  109).  Several  comments 
asserted  that  there  would  be  large 
increases  in  the  quantity  of  dead  stock 
and  offal  requiring  disposal  and 
questioned  the  environmental  safety  of 
landfilUng  as  a  disposal  method.  One 
comment  stated  that  landfilling  of  dead 
stock  was  not  permitted  in  some  areas. 
Another  comment  objected  to  the  use  of 
landfills  for  the  disposal  of  offal  or 
carcasses.  No  comment  provided 
supporting  details  or  other  information 
on  this  issue. 

Similar  to  the  situation  with  burial  of 
dead  stock  as  a  disposal  method, 
landfilling  is  not  available  as  a  disposal 
method  where  State  or  local  authorities 
do  not  permit  it.  This  final  rule, 
however,  does  not  require  disposal  of 
dead  stock  or  offal  by  landfilling, 
although  it  may  be  an  option  in  some 
areas.  Where  landfilling  is  an  option, 
there  is  no  reason  to  suspect  that  this 
means  of  disposal  is  unsafe.  FDA  did 
not  receive  any  comments  from  a  State 
environmental  office  or  local  landfill  or 
waste  control  authority  on  this  issue  or 
any  related  issue. 

FDA  expects  that,  to  the  extent  that 
landfilling  occurs  due  to  a  decrease  in 
the  retrieval  of  dead  ruminant  stock  by 
renderers,  the  increased  use  of  landfill 
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space  for  disposal  of  dead  stock  would 
be  small  and  temporary.  In  any  event,  as 
discussed  above,  it  is  evident  that  the 
majority  of  dead  ruminant  stock  is 
currently  being  disposed  of  by  means 
other  thfin  retrieval  by  renderers  and 
that  such  means  includes  landfilling. 

As  for  offial,  the  agency  does  not 
anticipate  that  there  will  be  any 
significant  reduction  in  the  collection  of 
offal  by  renderers.  Thus,  there  should  be 
no  significant  increases  in  landfilled 
offal  resulting  from  this  rule.  Hide  and 
tallow  provide  significant  economic 
incentive  for  continued  collection  and 
rendering  of  offal  and  carcasses  whether 
or  not  the  protein  products  have  greater 
or  lesser  value. 

(Comment  1 10).  Some  comments 
claimed  that  there  will  be  adverse 
effects  to  the  environment  because  of 
changes  in  disposal  practices  at  small 
locker  plants  and  grocers. 

As  markets  adjust  to  the  rule,  FDA 
believes  that  there  may  be  a  temporary, 
small  decrease  in  the  pickup  by 
renderers  at  small  locker  plants  that 
process  ruminants  (i.e.,  there  will  be  a 
corresponding  small  increase  in 
material  disposed  of  by  composting,  by 
on-site  burial,  by  incineration  and  in 
local  landfills).  Additionally,  because 
the  rule  should  enhance  the  value  of 
rendered  ruminant  products  from  the 
United  States  on  the  world  market,  FDA 
beUeves  that  most  of  the  anticipated 
increase  in  disposal  by  means  other 
than  rendering  at  small  locker  plants 
will  be  temporary  (see  also  discussion 
relating  to  retrieval  of  dead  stock,  above, 
for  a  discussion  of  additional  factors 
that,  in  the  long  term  should  support  the 
value  of  raw  materials  used  to  make 
animal  protein  feed  ingredients). 

FDA  oelieves  that  fat  trimmings  and 
out-of-date  meat  are  the  major  products 
picked  up  by  renderers  at  most  small 
grocers.  Because  fat,  tallow,  and  grease 
are  not  affected  by  this  rule  and  most 
out-of-date  meat  is  collected  with  these 
materials  at  grocers,  renderers  will 
continue  to  pickup  virtually  all  material 
from  small  grocers.  Thus,  FDA  foresees 
minimal,  if  any,  adverse  environmental 
effects  from  this  rule  on  small  grocers. 

(Comment  111).  Other  comments 
inquired  as  to  the  environmental  effects 
when  feeds  containing  ruminant 
proteins  must  be  disposed  because  they 
cannot  be  sold.  This  would  primarily 
involve  feed  formulated  es{>ecially  for 
ruminants. 

This  final  rule  becomes  effective  on 
August  4.  1997.  Furthermore,  as  stated 
earlier  in  this  document,  FDA  intends  to 
permit  persons  to  exhaust  existing 
supplies  of  products  that  were 
manufactured  before  June  5, 1997,  but 
this  period  should  not  exceed  October  3, 


1997.  Thus,  at  this  time,  FDA  foresees 
minimal,  if  any,  disposal  or 
reconditioning  of  feed  required  by  this 
rule. 

(Comment  1 12).  Several  comments 
raised  concern  that  poultry,  as 
consumers  of  ruminant-derived  meat 
and  bone  meal,  may  excrete  intact 
prions  in  chicken  Utter.  This  Utter  could 
later  be  spread  on  crops,  causing  an 
unexpected  contamination  of 
vegetables.  Some  comments  also  noted 
that  chicken  litter  is  sometimes  recycled 
as  a  cattle  feed  and  could  therefore  serve 
as  a  source  of  TSE  for  ruminants.  The 
source  of  this  concern  appears  to  be  a 
hypothesis  offered  by  Clarence  Gibbs  in 
his  testimony  to  the  House  of 
Representatives'  Subcommittee  on 
Human  Resources  and 
Intergovernmental  Relations  on  January 
29. 1997. 

FDA  has  no  evidence,  other  than 
Clarence  Gibbs'  statement,  that  would 
indicate  that  infective  ruminant  prions 
survive  the  chicken  intestinal  tract  and/ 
or  the  composting  process.  Such  a 
hypothetical  route  of  transmission 
would  appear  to  be  of  more  immediate 
importance  in  countries  where  BSE  has 
been  diagnosed. 

To  FDA's  knowledge,  none  of  the 
countries  where  BSE  is  present  have 
reported  the  presence  of  prions  in 
poultry  litter.  FDA  is  not  aware  of  any 
epidemiologic  evidence  that  associates 
BSE  with  the  incorporation  of  poultry 
Utter  in  cattle  rations  or  on  crop  land. 
In  Suffolk  sheep  with  scrapie,  there  is 
no  detectable  infectivity  in  the  feces  (see 
Bulletin  of  the  World  Health 
Organization.  70(2):183-190  (1992)). 
This  is  the  only  report,  to  FDA's 
knowledge,  of  testing  of  TSE  infectivity 
in  feces  of  any  species.  FDA  will 
continue  to  monitor  scientific 
developments  in  this  area  for  findings 
clarifying  this  issue. 

(Comment  113).  One  comment,  with 
little  explanation,  disagreed  with  the 
agency's  environmental  cuialysis  and 
suggested  that  FDA  consult  the 
Environmental  Protection  Agency  (EPA) 
"to  accurately  assess  the  impact." 

Consistent  with  the  National 
Environmental  Policy  Act  and  the 
Council  on  Environmental  Quality's 
regulations,  FDA  maintains  an 
interdisciplinary  staff  of  scientists  with 
broad  expertise  in  EA  methodology, 
animal  disease  and  nutrition,  the  feed 
industry,  and  animal  and  agricultural 
waste  management.  FDA  used  this 
expertise  in  preparing  the  EA  for  this 
action.  FDA  is  not  required  to  involve 
EPA  in  the  preparation  of  an  EA. 

Nonetheless,  FDA  has  extensive,  long- 
standing contact  with  EPA  at  scientific 
and  managerial  levels.  The  agencies 


cooperate  in  many  areas  where  there  is 
a  common  mission  or  complementary 
expertise.  The  development  of  the 
action  described  here  began  in  the  work 
leading  up  to  the  1994  proposed  riile  on 
scrapie  in  sheep  and  goats.  FDA 
coordinated  its  efforts  with  many  groups 
in  the  USDA  and  the  Centers  for  Disease 
Control  and  Prevention  to  obtain  the 
best  expertise  available.  FDA  carefully 
considered  whether  EPA,  by  virtue  of  its 
expertise  or  mission,  needed  to  be 
involved  in  developing  the  EA  or  other 
aspects  of  this  action,  and  concluded 
that,  because  FDA  already  uses  EPA's 
environmental  risk  assessment 
paradigm,  EPA's  involvement  would  not 
yield  additional  benefits  to  the  analysis. 

V.  Analysts  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  and  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
examine  the  economic  impact  of  a  rule 
on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  enacting  any 
rule  that  may  result  in  an  expenditiu^ 
in  any  one  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
annually  for  inflation). 

FDA  concludes  that  this  final  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  FDA's  analysis,  as  presented  in 
the  remainder  of  this  section, 
demonstrates  that  the  final  rule 
constitutes  an  economically  significant 
rule,  as  described  in  Executive  Order 
12866.  The  agency  has  further 
determined  that  the  final  rule  may  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  analysis,  therefore,  along  with  the 
other  relevant  sections  of  this  preamble 
and  the  two  reports  of  FDA's  economics 
contractor,  the  Eastern  Research  Group 
(ERG),  constitute  the  agency's  final 
regulatory  flexibility  analysis  as 
required  under  the  Regulatory 
Flexibility  Act.  Because  this  rule  makes 
no  mandates  on  government  entities  and 
will  result  in  expenditures  of  less  than 
$100,000,000  in  any  one  year,  FDA  need 
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not  prepare  additional  analyses 
pursuant  to  the  Unhinded  Mandates 
Refonn  Act. 

FDA  presented  a  summary  of  its 
preliminary  economic  analysis  in  the 
preamble  to  the  proposed  rule  (62  FR 
552  at  572).  The  summary  discussed  the 
potential  benefits  of  the  proposed  rule 
and  described  an  industry  impact 
analysis  conducted  by  FDA's  contractor, 
ERG.  In  response,  the  agency  received 
many  comments,  both  oral  and  written, 
which  addressed  economic  issues  and 
concerns.  Many  industry  conunents 
criticized  FDA's  analysis  for 
underestimating  the  burden  that  the  rule 
would  impose  and  for  counting  the 
economic  gains  as  well  as  the  costs  in 
aggregating  the  net  impacts  of  the  rule. 
Only  a  few  comments  spoke  to  the 
estimates  included  in  the  benefits 
discussion.  Although  most  industry 
comments  presented  Uttle  quantitative 
information,  a  report  prepared  by  the 
Sparks  Companies  Inc.  for  the  National 
Renderers  Association,  Inc.,  and  the 
Animal  Protein  Producers  Industry 
provided  detailed  industry  data  and 
alternative  estimates  of  the  regulatory 
burdens.  FDA  has  examined  and 
evaluated  the  reasoning  and  data 
presented  in  all  these  comments  and  has 
incorporated  many  of  these  elements 
into  this  revised  analysis  of  the  final 
rule.  (An  addendum  to  ERG's 
preliminary  cost  analysis  presents  the 
industry  impact  estimates  in  even 
greater  detail.) 

A.  Need  for  Regulation 

In  its  analysis  of  the  proposed  rule, 
FDA  explained  that  the  need  for 
regulatory  action  is  based  on  the  risk 
that  BSE  will  be  estabUshed  and 
proliferate  in  the  United  States.  In  its 
guidelines  for  the  preparation  of 
Economic  Impact  Analyses.  OMB 
directs  Federal  regulatory  agencies  to 
determine  whether  a  market  failvire 
exists,  and  if  so,  whether  that  market 
failure  could  be  resolved  by  measures 
other  than  new  Federal  regulation.  In 
this  instance,  FDA  determined  that 
private  incentive  systems  for  both 
supphers  and  purchasers  in  markets  for 
cattle,  rendering,  and  ruminant  feed 
may  inadequately  address  the  risk  of 
BSE.  The  potential  for  market  failure 
among  suppliers  in  these  sectors  results 
from  the  extemaUty  that  could  be 
created  by  individual  suppliers 
imposing  economic  hardships  on  other 
supphers  within  the  industiy.  The 
potential  for  market  failiu^  among 
purchasers  results  from  the  inadequate 
information  that  would  be  available  to 
purchasers  of  potentially  infective 
products. 


With  respect  to  suppliers,  any 
renderer,  feed  manu&cturer,  or  cattle 
producer  that  permits  animal  protein 
derived  from  at-risk  mammals  to  be 
placed  in  nuninant  feed  increases  the 
risk  that  other  renderers,  feed 
manufacturers,  or  cattle  producers  will 
suffer  the  severe  economic 
consequences  that  would  follow  an 
outbreak  of  BSE  in  the  United  States. 
Although  the  benefits  of  volimtary 
programs  designed  to  reduce  or 
eliminate  this  risk  accrue  to  all  members 
of  these  industries,  compUance  with 
these  measures  is  incomplete,  because 
individual  noncomplying  members  can 
avoid  the  costs  of  risk  reduction 
measures  while  still  enjoying  the 
benefits  of  compUance  by  others  in  the 
industry. 

If  purchasers  could  easily  identify  the 
risk  of  the  infective  agent  associated 
with  products  from  specific  supphers, 
they  could  more  easily  take  defensive 
actions  to  reduce  these  risks  (e.g., 
refusing  products  from  cattle  known  to 
have  consumed  specified  ruminant 
proteins).  Purchasers  are  unlikely  to 
obtain  the  information  they  need, 
however,  for  several  reasons.  First,  the 
long  incubation  period  for  BSE  creates 
a  lag  between  the  actual  onset  and  the 
recognition  of  the  disease  and  could 
lead  to  a  suboptimal  level  of  risk 
prevention  by  the  concerned  parties 
during  the  incubation  period.  By  the 
time  the  first  signs  of  disease  are 
observed,  many  animals  may  have  been 
exposed.  Moreover,  renderers  sell  their 
product  to  feed  manufacturers  who 
frequently  combine  proteins  irom  many 
different  sources  and  animal  si>ecies  to 
produce  cattle  feed.  Ruminant 
producers,  therefore,  have  no  sure  way 
of  knowing  whether  a  particular  batch 
of  feed  is  free  from  potentially  infective 
proteins  and  cannot  easily  avoid 
purchasing  risky  feed.  Finally,  if 
renderers  or  feed  manufactiuers  do  not 
believe  that  BSE  is  an  important  threat, 
they  may  choose  not  to  take  preventive 
action,  regardless  of  the  risk  levels 
perceived  by  epidemiological  experts  or 
consumers.  FDA  received  no  comments 
that  directly  questioned  the  existence  of 
this  market  failure. 

B.  Benefits 

The  primary  benefits  of  this 
regulation  are  the  costs  that  would  be 
averted  by  reducing  the  risk  that  BSE 
will  become  estabUshed  and  proUferate 
in  the  United  States  through  feed.  As 
described  in  FDA's  analysis  of  the 
proposed  rule,  a  quantitative  measure  of 
these  benefits  must  consider  three 
distinct  factors:  (1)  The  probabiUty  that, 
in  the  absence  of  this  rule,  BSE  would 
be  established  and  ampUfied  in  the 


United  States  through  feed,  (2)  the  costs, 
both  direct  and  indirect,  that  would  be 
associated  with  the  spread  of  BSE  in  the 
United  States,  and  (3)  the  extent  to 
which  this  rule  would  reduce  the 
likelihood  of  these  costs.  FDA  explained 
that  it  could  not  develop  an  overall 
quantitative  estimate  of  these  benefits, 
primarily  because  it  could  not 
adequately  measure  the  first  of  these 
factors,  the  probabihty  that  BSE  would 
otherwise  occur  in  the  United  States. 
While  the  agency  determined  that  the 
risk  was  positive,  the  available  data 
were  inadequate  to  develop  a 
quantitative  risk  assessment.  The  agency 
did,  however,  derive  a  partial  estimate 
of  the  potential  direct  costs  that  would 
result  from  the  proUferation  of  BSE  in 
the  United  States  (the  second  factor), 
and  present  a  strong  qualitative 
assessment  of  the  probable  effectiveness 
of  the  proposed  rule  (the  third  factor). 

For  Its  estimate  of  the  potential  direct 
costs  associated  with  the  outbreak  and 
spread  of  BSE  in  the  United  States,  FDA 
extrapolated  from  the  experience  of  the 
United  Kingdom,  but  adjusted  for 
certain  differences  between  the  United 
States  and  the  United  Kingdom.  The 
relevant  United  Kingdom  variables 
included  the  number  of  cattle  that  had 
died  from  BSE  (despite  the 
implementation  of  a  feed  ban  in  that 
country  after  BSE  was  identified)  and 
the  slaughter  and  destruction  of 
additional  cattle  considered  to  be  at  risk 
of  BSE.  Based  on  these  projections,  FDA 
estimated  that,  if  BSE  were  to  occur  in 
this  country,  the  disease  would  be 
associated  with  approximately  $3.8 
bilhon  in  losses  due  to  the  destruction 
of  BSE-exposed  livestock  and  the  taking 
of  other  measures  needed  to  prevent 
continued  BSE  proUferation.  While  FDA 
could  not  quantify  the  expected 
additional  costs  to  consumers  and 
producers  in  the  United  States  that 
would  result  from  the  loss  of  consumer 
confidence  following  a  BSE  outbreak, 
the  agency  found  that  plausible 
scenarios  indicated  that  the  likely  drop 
in  the  demand  for  cattle  and  beef 
products  could  cause  bilhons  of  dollars 
in  lost  market  values.  In  addition,  FDA 
noted,  but  did  not  attempt  to  quantify, 
the  value  of  the  human  lives  that  might 
be  lost  or  the  associated  medical 
treatment  costs  that  might  follow  a 
domestic  outbreak  of  BSE. 

(Comment  1 1 4).  One  comment  on  the 
proposed  rule  stated  that  FDA  should 
modify  its  projection  of  the  potential 
amplification  and  subsequent 
proliferation  of  BSE  in  the  United 
States,  because  FDA's  use  of  the  United 
Kingdom's  experience  as  a  model  is 
misleading  and  exaggerates  the  real  risk. 
The  comment  suggested  that  an 
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extensive  epidemiological  study  be 
conducted  instead,  based  on  use  of 
ruminant  proteins  in  ruminant  feed  over 
the  past  50  years,  to  produce  a  more 
accurate  risk  assessment. 

FDA  does  not  beUeve  that  its 
projection  was  invalid  or  misleading, 
because  although  the  United  Kingdom's 
and  United  States'  cattle  industries  are 
not  identical,  the  United  Kingdom 
experience  provides  the  most  detailed 
and  least  speculative  basis  available  for 
understanding  the  potential  impact  of 
BSE  on  this  nation's  cattle  industry. 
FDA's  methodology  incorporated 
adjustments  to  reflect  the  younger 
average  age  of  United  States  cattle  and 
the  later  age  of  first  exposure  of  United 
States  dairy  cattle  to  meat  and  bone 
meal.  The  analysis  concurred  that, 
compared  to  the  United  Kingdom,  a 
much  lower  prop)ortion  of  cattle  in  the 
United  States  would  be  at  risk  of 
contracting  BSE  if  an  outbreak  occurred. 
Nonetheless,  because  of  the  delay 
between  infection  and  identification,  it 
found  that  a  substantial  number  of  cattle 
in  the  United  States  could  become 
infected  before  the  disease  was 
contained. 

Although  further  epidemiological 
study  on  the  use  of  mammafian  protein 
in  ruminant  feed  (with  exclusions) 
could  provide  useful  information.  FDA 
beheves  that  such  a  study  would  not 
significantly  alter  the  agency's 
conclusions,  because  the  degree  of 
infectivity  at  various  exposures  to 
mammalian  protein  is  not  known. 
Moreover,  only  a  small  part  of  the 
overall  cost  to  industry  of  a  BSE 
outbreak  would  depend  on  the  number 
of  cattle  actually  infected.  The  greatest 
costs  would  be  associated  with  the 
measures  that  would  be  needed  to 
restore  consumer  confidence  in  beef  and 
dairy  products,  and  these  measures 
would  be  undertaken  irrespective  of  the 
precise  level  of  infectivity. 

FDA  has,  however,  updated  its 
estimates  of  the  projected  costs  of  a  BSE 
outbreak,  based  on:  (1)  The  more  recent 
estimates  of  the  number  of  United 


Kingdom  cattle  diagnosed  with  BSE 
(projected  here  at  approximately 
169,600  cumulative  BSE  deaths  through 
1997);  (2)  the  current  United  Kingdom 
estimates  of  1.3  m  cattle  culled  by  the 
end  of  1996  to  end  the  epidemic;  (3)  the 
more  recent  estimates  of  the  size  of  the 
United  States  cattle  population  (now 
estimated  at  approximately  101  m 
cattle):  (4)  the  assumption  that  cattle  at 
risk  of  BSE  would  require  disposal  at  a 
cost  of  $33  per  animal,  and  that  cattle 
with  known  BSE  could  require  medical- 
waste  level  incineration  at  a  cost  of  $100 
per  animal;  and  (5)  the  updated 
estimates  of  the  costs  of  implementing 
a  feed  ban  at  the  time  of  a  BSE  outbreak 
(currently  estimated,  as  described 
below,  at  $52.9  m  per  year). 

FDA's  revised  calculation  again 
addresses  only  three  of  the  costs  that 
would  be  associated  with  the 
proliferation  of  BSE  in  the  United 
States:  (1)  The  cost  of  direct  fivestock 
losses  due  to  BSE  infection.  (2)  the  costs 
associated  with  slaughtering  at-risk 
cattle  culled  to  prevent  BSE  spread  and 
restore  consumer  confidence,  and  (3) 
the  costs  associated  with  imposing  feed 
regulations  at  the  time  BSE  was 
detected.  Recalculating  BSE-related 
costs  using  the  updated  figures  yields  an 
estimated  present  value  for  these  three 
components  of  $93  ra,  $4.7  bilUon,  and 
$593  m,  respectively.  In  simi.  these 
updated  projections  yield  an  estimated 
present  value  of  $5.3  biUion  in  costs 
that  would  be  associated  with  the 
estabUshment  and  proliferation  of  BSE 
in  the  United  States  through  feed. 

Additional  costs  that  could  not  be 
quantified  include  the  lost  human  fives 
and  medical  treatment  costs  that  could 
result  from  BSE-related  disease,  as  well 
as  the  consimier  and  producer  losses 
that  would  result  from  the  expected 
decrease  in  the  sales  and  consumption 
of  beef.  Sales  of  medical  products  and 
cosmetics  containing  cattle-derived 
components  could  also  be  affected. 

(Comment  114a).  One  comment  stated 
that  a  single  case  of  BSE  in  the  United 
States  would  have  an  enormous  impact 


on  the  American  cattle  industry  and  that 
a  1  percent  change  in  consumer 
purchases  of  cattle  products  results  in  a 
$350  m  impact  on  farm  and  ranch 
income.  Other  comments  stated  that 
action  must  be  taken  to  maintain 
consumer  confidence  in  meat  products, 
and  one  estimated  that,  if  BSE  were 
detected,  first  year  costs  to  the  economy 
would  total  $64  bilfion. 

Nevertheless.  FDA  is  still  unable  to 
quantify  the  expected  benefits  of  this 
rule,  because  the  agency  cannot  estimate 
the  probability  that,  in  the  absence  of 
this  regulation,  BSE  would  ocoir  and 
proUferate  in  the  United  States. 

Moreover,  to  the  extent  that  the  rule 
will  not  completely  eUminate  all  chance 
of  a  BSE  outbreak,  the  expected  value  of 
the  potential  benefits  is  less  than  the 
expected  value  of  the  potential  BSE- 
related  costs.  Several  comments  pointed 
out  that  a  lack  of  enforcement  of  the 
proposed  rule  would  greatly  reduce  its 
efficacy.  FDA  agrees  that  adequate 
enforcement  is  critical  to  achieving  the 
full  potential  benefit  of  the  rule,  and,  as 
discussed  elsewhere,  has  attempted  to 
craft  the  rule  in  a  way  that  will 
maximize  its  enforceability.  Thus,  FDA 
believes  that  the  vigorous 
implementation  of  this  rule  will  very 
nearly  eliminate  the  risk  of  the 
widespread  profiferation  of  BSE  in  the 
United  States. 

C.  Industry  Impacts 

FDA  has  carefully  examined 
numerous  public  comments  that 
addressed  industry  impacts  of  the 
proposed  rule.  In  addition,  FDA  asked 
ERG  to  prepare  an  addendum  to  its 
earUer  impact  analysis.  This  section 
summarizes  the  ERG  reports,  responds 
to  public  comments  related  to  the 
analysis  of  industry  impacts,  describes 
the  composition,  size,  and  scale  of 
economic  activity  for  the  various 
affected  industry  sectors,  and  presents 
FDA's  estimates  of  the  cost  and  market 
impacts  of  the  final  rule  and  six  other 
regulatory  alternatives  (see  Table  1). 


Table  l.— Estimated  Annual  Affected  Protein  and  Annual  Costs  of  Alternative  Regulatory  Prohibitions  ' 


Annualized  impacts 


Quantity  of  restncted  meat  and  bone  meal  (m  to)  

Capital  costs  (S  m)  

Plant  Operating  costs  (S  m)  v.. 

Transportation  costs  ($  m)  

Documentation  costs  (S  m)  

RefomHjiation.  reregtstration  and  rei^wling  costs  ($  m) 

Feed  substitution  costs  ($  m)  

Disposal  costs  ($  m) _ 


Mammaliar>- 
to-fuminant 


6.086 
7.1 
20 
10.7 
0.3 
2.1 
9.7 
NA 


Mammalian- 
to-ruminant, 
with  excep- 
tions 2  (final 
rule) 


5.031 
7.1 
20 
7.5 
0.3 
1.3 
8 
NA 


Partial  rumi- 

nant-to-fumi- 

nant 


2.283 
4.9 
26.9 
6.3 
0.2 
0 
3.6 
NA 


Sheep/ 
mi  nk-to- ru- 
minant 


16.9 
NA 
NA 
NA 
0 
NA 
NA 
5.1 


Sheep/goat- 
to-ruminant 


0.6 
NA 
NA 
NA 
0 
NA 
NA 
0.2 


UMI 
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Table  1  .—Estimated  Annual  Affected  Protein  and  Annual  Costs  of  Alternative  Regulatory  Prohibitions  '— 

Continued 


Annualized  impacts 


Mammalian- 
to-fuminant 


Mammalian- 
to-Ajmtnant, 
with  excep- 
tions ^  (final 
rule) 


Partial  rumi- 

nanl-to-njmj- 

nant 


Sheep/ 

mink-to-ni- 

minanl 


Sheep/^ool- 
to-njmnart 


Subtotal  ($  m) 

Meat  and  bone  meal  revenue  losses  >  ($  m) 

Nonruminant  sector  gains  ($  m) 

Aggregate  net  costs  ($  m) - 


49.9 
206.9 
(196.6) 

60.2 


44.3 
171 
(162.5) 
52S 


41.1 
77.6 
(73.7) 
44.9 


5.1 
4.2 
NA 
9.3 


0.2 
0.2 
NA 
0.4 


■  Totals  may  not  match  text  due  to  roundng  error. 

2AIS0  reflects  costs  of  proposed  ruminan(4o-ruminant  rule. 

'  Ass  j'^s  $68  per  ton  decrease  in  price  of  affected  meat  and  tx)r»  meal. 


1.  Summary  of  Impacts  of  Final  Rule 

The  final  regulation  prohibits  the  use 
of  mammalian  protein  (excluding  pure 
porcine  or  equine  protein  and  certain 
other  materials)  in  ruminant  feeds.  FDA 
estimates  that  the  direct  compliance 
costs  of  the  rule,  including  annualized 
capital  and  operating  costs,  will  be 
about  $44.3  m  per  year.  In  addition, 
FDA  has  accepted  an  industry  forecast 
that  the  regulatory  prohibition  will 
lower  the  price  of  the  affected  meat-and- 
bone-meal  (MBM)  by  as  much  as  $68 
per  ton,  reducing  the  initial  value  of  this 
product  to  the  rendering  industry  by 
$171.0  m  annually.  In  contrast, 
nonruminant  animal  producers  may 
gain  up  to  $162.5  m  in  lower  fieed  costs. 
Thus.  FDA  estimates  that  the  aggregated 
net  annualized  costs  of  this  rule, 
accounting  for  both  losses  and  gains, 
will  total  $52.9  m.  Renderers  will  pass 
much  of  the  economic  burden  of  the 
new  regulations  upstream  to  meat 
packing  operations,  which  will  inciu* 
increases  in  renderer  charges  (or 
declines  in  renderer  payments)  of  up  to 
1  percent  of  revenues.  In  turn,  meat 
packers  will  raise  slaughtering  fees  and 
lower  the  price  paid  for  slaughter  cattle. 
In  the  long  run,  these  actions  will  result 
in  a  modest  reduction  in  the  size  of  the 
affected  animal  herds. 

2.  Market  Impacts 

a.  Introduction  to  regulatory 
alternatives. 

The  regulatory  action  selected  by  FDA 
is  one  of  seven  regulatory  alternatives 
examined  by  the  agency,  of  which  six 
would  prohibit  some  type  of  animal 
protein  in  ruminant  feed,  generating 
compliance  costs  and  revenue  impacts 
on  industry.  The  seven  alternatives  are, 
in  order  of  their  regulatory  stringency: 
(1)  A  prohibition  on  mammalian- 
derived  protein  in  rvuninant  feed;  (2)  the 
final  rule,  a  prohibition  of  mammalian 
proteins  in  ruminant  feed,  excluding 
protein  exclusively  from  porcine  and 
equine  sources,  and  selected  other 
materials;  (3)  the  proposed  rule,  a 


prohibition  on  ruminant  protein  in 
ruminant  feed;  (4)  a  prohibition  on 
selected  ruminant  tissues,  i.e.,  those 
believed  most  likely  to  be  infectious,  in 
ruminant  feed;  (5)  a  prohibition  on 
protein  from  those  species  in  which  TSE 
has  been  identified,  including  sheep, 
goat,  deer,  and  mink  in  ruminant  feed; 
(6)  a  prohibition  on  sheep  and  goat 
protein  in  ruminant  feed;  and  (7)  a  no 
action  alternative,  or  an  agency  position 
of  watchful  waiting.  The  estimated  costs 
for  five  of  the  alternatives  are  displayed 
in  Table  1  of  this  section.  (Estimates  for 
the  third  and  seventh  alternative  as 
described  above,  are  not  displayed, 
because  the  estimated  costs  for  the  third 
alternative  (the  proposed  rule)  are 
almost  identical  to  those  of  the  second 
alternative  (the  final  rule),  and  the 
seventh  alternative  generates  no 
regulatory  costs.) 

b.  Quantities  of  offal  and  meat  and 
bone  meal  affected. 

The  regulatory  alternatives  are 
differentiated  by  the  types  of  animal 
protein  prohibited  in  ruminant  feed. 
The  final  rule  will  affect  the  sale  of 
protein  generated  bom  the  annual 
slaughter  or  processing  of  about  50  m 
animals.  An  estimated  5  billion  lb  of 
protein  (see  Table  1  of  this  section)  is 
rendered  fit)m  the  animals  and  other 
protein  sources  covered  by  the  final 
rule.  This  rule  is  less  inclusive  than 
Alternative  1 ,  which  would  prohibit  all 
manunalian  protein  in  nmunant  feed 
and  therefore  restricts  the  sale  of  pure 
porcine  or  pure  equine  protein  as  well. 
The  final  rule  is  similar  in  coverage  to 
the  ruminant-to-ruminant  alternative, 
which  FDA  had  first  proposed  and  most 
industry  comments  addressed.  The  least 
restrictive  regulatory  alternative  would 
target  only  sales  of  sheep  and  goat  offal, 
affecting  minor  quantities  of  animal 
of&l  and  protein.  Alternative  7,  under 
which  the  agency  takes  no  action  but 
continues  to  monitor  the  health  of  U.S. 
herds,  does  not  affect  the  processing  of 
animals. 


c.  Affect  on  meat  and  bone  meal 
prices. 

There  was  little  disagreement  within 
the  public  comments  that  the  first  four 
regulatory  alternatives,  by  prohibiting 
the  sale  of  certain  types  of  meat  and 
bone  meal  for  use  in  ruminant  feed, 
would  cause  declines  in  the  long-nm 
equilibrium  price  of  this  product.  The 
other  three  alternatives  were  believed  to 
have  negligible  effects  on  the  market  for 
meat  and  bone  meal. 

In  its  economic  assessment  of  the 
proposed  rule,  FDA  accepted  the 
estimate  of  its  contractor  (ERG)  that  the 
more  restrictive  alternatives  would 
cause  a  price  decline  for  meat  and  bone 
meal  of  $25  to  $100  per  ton.  The  size  of 
the  estimated  range  reflected 
considerable  uncertainty  over  the 
reaction  of  the  affected  markets  to  the 
new  restrictions.  Nevertheless,  even 
under  the  high  market  impact  scenario, 
ERG  forecast  that  the  market  for  meat 
and  bone  meal  would  reach  an 
equilibrium  (i.e.,  quantity  demanded 
would  equal  quantity  supplied)  at  a 
positive  market  price. 

A  number  of  comments  on  the 
proposed  rule  addressed  the  estimated 
decline  in  the  price  of  ruminant- 
containing  meat  and  bone  meal.  The 
National  Renderers  Association 
commissioned  a  comprehensive  study 
by  Sparks  Companies,  Inc.  (SQ)  to 
assess  the  regulatory  impact  on  the  meat 
and  bone  meal  markets.  SQ  developed 
an  independent  estimate  of  the  size  and 
breadth  of  the  agricultxual  markets 
afiiected  by  the  proposed  regulation  and 
estimated  that  15  percent  of  meat  and 
bone  meal  is  consiuned  by  ruminant 
animals,  compared  to  the  10  percent 
presented  in  the  ERG  study.  SQ 
considered  questions  relating  to  the 
disposition  and  price  of  ruminant- 
containing  meat  and  bone  meal  under 
the  proposed  rule  by  analyzing  the 
historical  statistical  relationship 
between  meat  and  bone  meal  and 
soybean  meal  and  by  conducting 
telephone  interviews  with  30  executives 
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of  affected  industries.  For  its  most  likely 
scenario,  SCI  concluded  that  "all  raw 
materials  would  continue  to  be 
rendered,  and  all  ruminant-containing 
meat  and  bone  meal  would  be 
consumed  by  nonruminant  operations, 
though  a  price  discount  would  be 
necessary  to  induce  these  operations  to 
purchase  the  additional  quantities  that 
otherwise  would  have  been  used  in 
ruminant  feed."  For  this  scenario.  SQ 
estimated  that  meat  and  bone  meal 
prices  would  decline  by  $68.27  per  ton, 
or  almost  the  midpoint  of  the  $25  to 
$100  per  ton  range  previously  estimated 
by  ERG  ($62.50  per  ton). 

(Comment  115).  A  comment  by  a 
federation  of  American  fann  bureaus 
predicted  that  the  proposed  ruminant- 
to-ruminant  prohibition  would  cause  a 
fairly  small  price  effect,  but  many  other 
comments  suggested  that  the  price  of 
meat  and  bone  meal  would  fall  sharply 
due  to  the  perceived  stigma  that  would 
be  placed  on  the  product.  Most  of  these 
comments,  however,  expressed  strong 
opposition  to  the  proposed  rule's 
labeling  requirement,  asserting  that  the 
proposed  labels  would  generate 
unwarranted  pubUc  concern  over  the 
safety  of  meat  and  bone  meal  in  pet 
foods  and,  in  turn,  would  significantly 
reduce  the  demand  for  meat  and  bone 
meal  by  pet  food  manufacturers. 

FDA  beUeves  that  it  has  alleviated 
this  concern  by  exempting  retail  pet 
food  packaging  from  the  labeling 
requirements  of  the  final  rule. 

(Comment  1 16j.  One  major  feed 
industry  association  had  initially  argued 
that  meat  and  bone  meal  prices  would 
fall  to  zero,  triggering  large-scale 
disposal  of  the  material  and  other 
economic  impacts.  These  comments, 
however,  contained  no  market  analysis 
for  their  forecast  of  meat  and  bone  meal 
prices.  This  association  later 
acknowledged  that  its  forecasted  price 
decline  was  an  assumption. 

(Comment  1 1 7).  One  comment 
disagreed  with  FDA's  position  that  a 
lower  meat  and  bone  meal  price  would 
increase  sales  of  meat  and  bone  meal  to 
the  nonruminant  sector  (62  FR  552  at 
576).  The  conunent  claimed  that  the 
poultry  and  swine  industries  cannot 
aosorb  450,000  tons  of  meat  and  bone 
meal  (which  would  otherwise  have  been 
used  for  ruminant  feed)  and  that 
substituting  meat  and  bone  meal  for 
other  meal  (such  as  soybean  meal) 
would  adversely  affect  animal 
production. 

FDA  disagrees  with  the  comment 
because  it  failed  to  provide  information 
to  demonstrate  that  the  poultry  and 
swine  industries  were  at  their  maximum 
use  level  for  meat  and  bone  meal. 
Moreover,  the  comment  did  not 


consider  the  ability  of  the  pet  food 
industry  to  include  more  meat  and  bone 
meal  in  its  products.  Given  the  expected 
price  reductions,  the  agency  believes 
that  these  industries  will  find  it  cost- 
effective  to  absorb  the  additional  meat 
and  bone  meal. 

The  comment  also  misconstrues 
FDA's  position.  The  agency  does  not 
expect  meat  and  bone  meal  to  serve  as 
a  total  substitute  for  soybean  meal. 
Instead,  FDA  finds  that  the 
noiuimiinant  sector  will  be  able  to 
include  more  meat  and  bone  meal  in  its 
formulations  without  the  negative 
effects  predicted  by  the  comment.  For 
example,  just  a  1.5  percent  increase  of 
meat  and  bone  meal  in  the  diets  of  all 
swine  in  the  United  States  would  absorb 
the  entire  excess. 

In  the  addendum  to  its  final  report, 
ERG  explained  that  because  meat  and 
bone  meal  can  be  readily  substituted  for 
other  protein  sources  in  many  uses,  the 
resulting  price  decline  for  meat  and 
bone  meal  could  be  towards  the  lower 
end  of  its  previously  estimated  $25  to 
$100  per  ton  range.  ERG  acknowledged, 
however,  that  the  price  decrease  could 
be  greater  if  large  buyers  of  meat  and 
bone  meal  for  poultry  feed  or  pet  food 
react  adversely  to  public  uncertainty  or 
concerns  about  BSE  dangers.  ERG  also 
noted  that  such  reactions  could  occur 
irrespective  of  this  rule  in  response  to 
fears  triggered  by  the  presence  of  BSE  in 
Europe,  or  to  new  research  findings  of 
greater  health  risk.  Since  the  industry 
has  not  presented  any  data  suggesting 
price  decUnes  outside  of  the  projected 
range  of  $25  to  $100  per  ton,  ERG 
revised  its  analysis  to  maintain  the 
range,  but  used  the  approximate 
midpoint  of  $68  per  ton,  as  suggested  by 
the  SCI  study,  to  project  the  probable 
industry  impacts. 

FDA  has  similarly  adopted  SCI's 
forecast  of  a  $68  per  ton  decline  in  the 
price  of  aHected  meat  and  bone  meal  as 
a  basis  for  calculating  reasonable 
estimates  of  regulatory  impacts.  This 
estimate  was  derived  directly  from 
discussions  with  industry 
representatives,  is  fully  consistent  with 
the  earlier  analysis  prepared  by  ERG. 
and  no  other  industry  comment  offered 
more  persuasive,  alternative  data. 

3.  Costs  of  Comphance 

a.  Direct  costs. 

i.  Documentation  and  relabeling  costs 
The  final  rule  requires  renderers,  feed 
manufacturers,  and  other  affected 
parties  to  perform  specific 
recordkeeping  and  labeling  activities  to 
demonstrate  compliance.  For  its 
analysis  of  the  proposed  rule,  FDA  had 
estimated  that  added  recordkeeping, 
including  relabeling,  would  cost  $1.5  m 


to  $1.8  m  per  year.  These  estimates 
generated  a  number  of  comments. 

(Comment  118).  A  representative  of 
the  AAFCO  commented  in  public 
hearings  that  relabeling  costs  had  been 
underestimated  because  necessary 
changes  in  the  AAFCO  definitions  for 
certain  collective  terms  would  involve 
more  animal  feed  mixes  than  simply 
those  containing  meat  and  bone  meal. 
Specifically,  the  comment  claimed  that 
the  proposed  rule  would  have 
necessitated  a  change  in  the  AAFCO 
collective  term  "animal  protein 
products"  which  is  used  on  bag  labels 
and  tags  for  products  containing 
proteins  other  thart  ruminant  protein. 

Under  the  final  rule,  AAFCO  will 
need  to  amend  its  definition  of  the 
collective  term  "animal  protein 
products"  to  identify  those  feed 
ingredients  that  are  prohibited  bom  use 
in  ruminant  rations.  FDA  intends  to 
work  with  AAFCO  on  this  matter. 
Although  manufacturers  of  ruminant 
feeds  that  use  this  collective  term  may 
need  to  reformulate  their  rations,  there 
should  be  no  change  required  in  the 
ingredient  list  on  the  labels  for  any  feed 
manufacturer  that  uses  the  "animal 
protein  products"  collective  term. 

(Comment  119).  A  number  of  industry 
associations  expressed  concern  about 
the  market  impact  of  the  proposed 
labeling  re<)uirement,  particularly  as  it 
was  potentially  appUcable  to  retail  sales 
of  pet  food  that  contain  nuninant  meat 
and  bone  meal. 

FDA  agrees  that  the  cautionary 
statement  is  not  necessary  on  pet  food 
intended  for  retail  sale,  and  the  final 
rule  eliminates  the  requirement  for  pet 
food  for  retail  sale. 

(Comment  120).  Other  comments 
expressed  general  concerns  or  made 
suggestions  about  documentation  and 
labeling  requirements,  but  did  not 
provide  specific  information  on  costs. 

As  shown  in  the  addendum  to  its  final 
report,  ERG  revised  its  earlier  estimates 
by  distinguishing  between  relabeling 
and  docimientation  costs  and  changing 
its  method  of  estimating  relabeling  costs 
from  per  facility  to  per  label  costs.  As 
shown  in  its  addendum.  ERG  also 
increased  the  projected  number  of  feed 
mix  reformulations  that  would  be 
necessary  under  the  final  rule.  Although 
ERG  determined  that  it  had  previously 
undercounted  the  number  of  affected 
labels,  the  net  result  of  these  changes 
yielded  an  annualized  incremental  cost 
for  relabeling,  reregistration  and 
reformulation  of  $1.3  m  and  an 
aiuiualized  feedmill  documentation  cost 
of  $0.3  m.  FDA  has  included  these 
adjustments  in  its  revised  estimates  of 
capital  and  operating  costs. 

ii.  Plant  and  equipment  costs. 
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FDA  does  not  expect  renderers  to 
Invest  in  separate  processing  lines  for 
mammalian  and  nonmammalian  tissues. 
ERG  reported  that  large  packer/ 
renderers  process  only  a  single  animal 
species  and  will  have  no  incentive  or 
use  for  separate  processing  lines. 
Independent  renderers  were  assumed  to 
be  too  dependent  upon  mammalian 
animals  and  dead  stock  to  have 
sufficient  economic  rationale  to  invest 
in  a  separate  processing  line  for 
nonmammalian  protein.  The  SCI  report 
confinned  this  view  by  presenting  a 
financial  assessment  of  the  investment 
that  would  be  needed  by  independent 
renderers  to  construct  separate 
processing  lines  for  nonmammaUan 
protein.  This  analysis  concluded  that 
renderers  would  lose  money  by 
operating  separate  lines. 

ERG  determined,  however,  that  the 
rule  is  likely  to  prompt  new  capital 
expenditures  by  certain  feedmills.  Many 
feedmills,  including  some  in  areas  with 
both  cattle  and  hog  production,  now 
have  storage  bin  capacity  for  only  one 
type  of  meat  and  bone  meal.  If  the  price 
of  affected  meat  and  bone  meal  falls 
substantially,  a  number  of  feedmills  wrill 
choose  to  add  storage  bin  capacity  in 
order  to  carry  both  types  of  meat  and 
bone  meal  (i.e.,  containing  protein  from 
pure  porcine  and  mixed  mammalian 
sources),  so  that  the  price  discount  for 
meat  and  bone  meal  containing 
mammalian  protein  can  be  passed  on  to 
their  hog-producing  customers.  No 
comments  questioned  ERG's  initial 
estimate  that  1,000  major  commercial 
feedmill  operations  would  install  a 
second  meat  and  bone  meal  storage  tank 
to  handle  both  restricted  and 
unrestricted  meat  and  bone  meal. 

(Comment  121).  One  comment  from  a 
major  feed  industry  association 
suggested  that  the  ERG  capital  cost 
estimate  of  $50,000  per  feedmill  for 
capacity  expansion  was  too  low. 

ERG  had  noted  that  this  expenditure 
would  be  sufficient  to  add  a  storage  tank 
capable  of  receiving  one  and  one-half 
truckloads  of  meat  and  bone  meal.  This 
size  (representing  approximately  30  to 
40  tons)  is  economically  efficient 
because  it  would  allow  a  feedmill  to 
receive  a  full  truckload  of  new  product 
before  exhausting  the  previous 
shipment.  Also,  the  National  Grain  and 
Feed  Association  (NGFA)  estimated  the 
cost  of  capacity  expansion  at  feedmills 
at  $25,000  to  $30,000.  As  such,  FDA  has 
retained  ERG's  $50,000  estimate  for 
feedmill  expansion  costs  and  estimates 
the  annualized  capital  costs  of  the  final 
rule  (discounting  over  10  years  at  7 
percent)  to  be  $7.1  m. 

iii.  Plant  operating  costs. 


ERG  initially  estimated  the 
incremental  operating  costs  of  adding 
new  clean  up  procedures  at  each 
feedmill  that  handles  both  ruminant  and 
nonnuninant  protein  to  be  $10,000  per 
year.  FDA  received  no  comments  on  the 
acciu*acy  of  this  estimate,  which  ERG 
derived  from  data  provided  in  the 
NGFA  comments  to  the  advance  notice 
of  proposed  rulemaking.  Thus,  FDA  has 
retained  this  figure  as  tJbe  best  available 
measure  of  the  incremental  operating 
costs  for  these  feedmills.  Additionally, 
further  analysis  contained  in  ERG's 
addendum  concludes  that  the  $10,000 
annual  cost  estimate  should  also  be 
appUed  to  the  1,000  major  feedmills 
which  already  have  the  excess  capacity 
to  handle  both  types  of  meat  and  bone 
meal.  This  adds  $10  m  to  the  annual 
clean  out  cost  estimate  for  feedmills  for 
a  total  of  $20  m. 

iv.  Transportation  costs. 

In  its  analysis  of  the  proposed  rule, 
ERG  had  found  that  renderers  would 
incuir  incremental  transportation  costs 
to  sell  meat  and  bone  meal  to  new 
customers,  many  of  whom  might  be  in 
more  distant  regions,  and  that  feedmills 
and  animal  producers  would  purchase 
substitute  feed  inputs,  which  sometimes 
would  come  &om  more  distant 
supphers.  Renderers  were  not  assumed 
to  incur  incremental  transportation 
costs  for  the  collection  of  animal  tissue 
because,  as  noted,  they  were  not 
expected  to  separate  animal  offal  and, 
therefore,  would  not  change  their 
sources  of  animal  tissue. 

ERG  had  allocated  an  average 
incremental  transportation  cost  of  $25 
per  ton  for  that  portion  of  meat  and 
bone  meal  (estimated  at  approximately 
500  m  lb  in  ERG's  initial  cost  analysis) 
that  would  be  displaced  by  the 
restrictions  on  ruminant  feed.  ERG  had 
also  allocated  $5  per  ton  of  meat  and 
bone  meal  to  address  incremental 
transportation  costs  for  feed  substitutes. 
While  these  data  were  limited,  these 
amounts  were  considered  overall 
averages  sufficient  to  represent  this 
element  of  the  regulatory  impact. 

{Comment  122).  A  few  comments 
noted  that  transportation  costs  could  be 
significant,  but  no  comments  provided 
specific  estimates  of  expected  increases 
in  transportation  costs.  One  comment 
criticized  the  ERG  study  for  lacking 
analysis  of  specific  regional 
transportation  difficulties. 

FDA  recognizes  that  ERG  did  not 
present  a  regional  transportation 
analysis  and  that  renderers  in  regions 
most  distant  from  prospective  new 
markets  might  incur  relatively  high 
transportation  costs.  Nevertheless,  no 
industry  comment  provided  quantitative 
data  on  this  point  or  sufficient  analysis 


to  indicate  that  transportation  costs 
would  be  higher  than  that  predicted. 
Therefore,  FDA  has  accepted  ERG's 
methodology.  Table  1  indicates  th&t 
these  compliance  costs  are  estimated  at 
$7.5  m  per  year. 

V.  Disposal  costs. 

(Comment  123).  A  number  of 
comments  stated  that  renderers  or 
meatpackers  would  incxir  additional 
disposal  costs  if  economic  conditions 
deteriorate  to  the  point  where  animal 
offal  or  dead  stock  is  no  longer 
rendered. 

As  discussed  above,  FDA  believes  that 
these  costs  will  be  small,  because 
essentially  all  animal  offal  will  continue 
to  be  rendered.  The  agency  agrees, 
however,  that  some  incremental  on-farm 
disposal  of  dead  stock  may  occui  in 
response  to  increases  in  renderer  pickup 
charges.  As  explained  below  in  the 
discussion  of  market  adjustments,  these 
activities  would  not  raise  the  agency's 
overall  cost  estimates. 

b.  Indirect  costs. 

i.  Initial  revenue  losses. 

Table  1  summarizes  the  initial  decline 
in  meat  and  bone  meal  revenues  under 
the  various  regiilatory  alternatives. 
These  estimates  were  derived  by 
multiplying  the  quantity  of  meat  and 
bone  meal  affected  by  the  forecasted  $68 
per  ton  meat  and  bone  meal  price 
decUne.  As  shown,  the  final  rule  is 
expected  to  generate  an  initial  revenue 
decline  for  renderers  of  $171  m  per  year. 
The  industry-sponsored  SCI  study  used 
essentially  tiie  same  methodology  and 
estimated  the  most  likely  loss  to 
renderers  from  the  ruminant-to- 
ruminant  prohibition  at  $160  m.  Both 
ERG  and  SCI  predicted  that  most  of 
these  losses  will  be  passed  back  to 
suppliers  of  the  raw  materials. 

ii.  Feed  costs  in  niminant  sectors. 

The  restriction  on  the  use  of 
mammalian  protein  (with  exceptions)  in 
ruminant  feed  will  require  existing 
purchasers  of  this  material  to  substitute 
new  feed  ingredients.  FDA's  estimate  of 
the  cost  of  this  substitution  effect  was 
derived  from  an  American  Feed 
Industry  Association  (AFIA)-sponsored 
analysis  of  feed  price  impacts.  In  this 
analysis.  Dr.  Thomas  Lenard  calculated 
the  costs  of  substituting  soybean  and 
replacement  minerals  for  ruminant  meat 
and  bone  meal  and  estimated  a  unit 
price  increase  of  $0.01588  per  pound  of 
ruminant-containing  meat  and  bone 
meal  replaced.  Because  Dr.  Lenard 
assumed  that  no  meat  and  bone  meal 
would  be  sold  once  the  rule  was  in 
place,  his  analysis  applied  this 
incremental  feed  substitution  cost  to  all 
current  meat  and  bone  meal 
consumption.  Both  the  ERG  and  the  SCI 
analyses,  however,  concluded  that  it  is 
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much  more  likely  that  meat  and  bone 
meal  will  continue  to  be  sold  for 
nom^uminant  feed.  Thus,  FDA  has 
rejected  the  assumption  that  additional 
feed  substitution  costs  will  be  incurred 
to  replace  all  meat  and  bone  meal  and 
has  extrapolated  the  unit  cost  over  only 
the  10  to  15  percent  share  of 
mammalian  meat  and  bone  meal  now 
consumed  by  cattle  to  calculate  an 
expected  cost  increase  of  $8.0  m  per 
year. 

(Comment  124).  Some  comments 
expressed  additional  concern  about  the 
cost  of  feed.  Some  mentioned  higher 
prices  for  new  dairy  cattle  feeds  than  are 
derived  using  Dr.  Lenard's  unit  cost 
estimates. 

These  comments,  however,  did  not 
provide  sufficient  data  for  FDA  to 
evaluate  their  assumptions  and 
calculation  methodologies.  ERG 
attempted  to  confirm  the  validity  of  one 
very  high  estimate  of  feed  substitution 
costs,  but  that  comment  could  not  verify 
the  factors  used  in  the  estimate.  Thus, 
FDA  has  retained  the  AFIA  unit  cost 
increment  to  support  its  $8.0  m  estimate 
for  feed  substitution  costs. 

iii.  Feed  costs  in  nonruminant  sectors. 

The  forecasted  decline  in  the  price  of 
restricted  meat  and  bone  meal  will 
reduce  feed  costs  for  those  sectors,  such 
as  poultry  and  hog  producers  and  pet 
food  manufacturers,  that  will  continue 
to  use  the  product.  As  shown  in  Table 
1 ,  FDA  forecasts  that  these  feed  cost 
savings  will  be  $162.5  m  per  year  under 
the  final  rule.  The  estimated  savings  to 
these  purchasers  are  sUghtly  less  than 
the  estimated  revenue  decline  for 
producers  of  ruminant  meat  and  bone 
meal,  because  the  meat  and  bone  meal 
will  be  somewhat  less  efficient  in  these 
uses. 

(Comment  125).  Only  a  few  comments 
noted  that  the  nonruminant  sectors 
would  gain  from  the  decrease  in 
nuninant-derived  meat  and  bone  meal 
prices,  and  no  quantitative  estimates  of 
such  savings  were  provided  to  the 
agency.  A  number  of  comments, 
however,  suggested  that  these  cost 
savings  not  be  used  to  offset  costs  to 
other  sectors. 

As  discussed  twlow,  FDA  believes 
that  the  societal  perspective  appropriate 
for  agency  analyses  of  federal 
regulations  must  consider  significant 
impacts  on  all  affected  sectors.  FDA  is 
fully  aware,  however,  that  any  gains  to 
the  nonruminant  sectors  will  not  reduce 
the  regulatory  burden  imposed  on  the 
rendering,  livestock  feed,  and  cattle 
industries.  These  sectors  will 
experience  significant  costs  and  revenue 
reductions. 

iv.  [distribution  of  costs  and  revenue 
losses  by  sector. 


(1)  Initial  impacts. 
(Comment  126).  Many  comments 

raised  questions  about  the  distribution 
of  the  economic  impacts  of  the 
regulatory  alternatives.  A  number  noted 
that  FDA  summed  the  revenue  impacts 
across  sectors  and  asserted  that  FDA 
was  concerned  only  with  the  aggregate 
size  of  the  combined  cost  impacts  and 
not  with  the  separate  impacts  on  each 
agricultural  sector.  Actually,  FDA 
aggregated  the  cost  impacts  for  the 
purpose  of  providing  a  concise  and 
comprehensive  accounting  of  the 
societal  impacts,  as  is  normally 
performed  for  regulatory  analysis. 

FDA  estimates  that  the  final  rule  will 
impose  total  annualized  direct 
comphance  costs  of  $6.3  m  on  rendering 
facilities,  $30.0  m  on  feedmills,  and  $8.0 
m  on  ruminant  producers.  Renderers 
will  also  incur  an  initial  revenue 
decline  of  $171.0  m  per  year  which  will 
be  largely  passed  on  to  other 
agricultural  sectors.  As  noted,  producers 
of  nonnmiinant  animals  and  other 
purchasers  of  meat  and  bone  meal 
containing  mammalian  protein  will 
benefit  from  a  decline  in  feed  prices  of 
$162.5  m  per  year. 

(Comment  127).  Many  comments 
expressed  concern  that  FDA  had  not 
adequately  considered  the  economic 
impact  on  their  particular  industry. 

FDA  notes  that  the  preamble  to  the 
proposed  rule  included  only  a  summary 
of  the  ERG  final  report.  That  ERG  report, 
as  well  as  the  more  recent  addendiun, 
addresses  the  economic  impacts  on  all 
of  the  affected  sectors. 

(2)  Market  adjustments. 
(Conunent  128).  Several  comments 

noted  that  renderers  will  endeavor  to 
pass  the  majority  of  the  revenue  losses 
to  others  in  the  agricultural  market. 

FDA  finds  that  the  affected  markets 
will  adjust  to  this  rule  in  numerous 
ways.  The  primary  adjustments  are:  (1) 
Renderer  payments  for  raw  materials 
will  decrease,  and  charges  for  rendering 
services,  such  as  dead  stock  pickup,  will 
increase;  (2)  meat  packing  plants  will 
reduce  prices  paid  for  cattle,  and  small 
meat  packing  plants,  often  referred  to  as 
locker  plants,  will  increase  charges  for 
custom  slaughtering  services;  (3) 
ruminant  animal  producers  will  pay 
increased  feed  prices  as  they  substitute 
other  protein  sources  for  meat  and  bone 
meal;  and  (4)  ruminant  and  other 
affected  Uvestock  producers  will 
decrease  their  demand  for  grazing  lands 
in  the  long  run,  in  response  to  the 
decline  in  the  value  of  cattle  and  other 
affected  livestock. 

Renderers  will  experience  the  greatest 
initial  lost  revenues,  but  these  losses 
will  largely  be  passed  on  back  to  the 
meat  packers  and  animal  producers  that 


supply  the  raw  materials.  SCI  explained 
that  most  renderers  have  contracts  with 
raw  material  suppUers  that  Unk  prices 
paid  for  animal  tissue  to  publicly 
available  information  on  the  price  of 
meat  and  bone  meal.  Its  analysis 
reported  that: 

Although  the  rendering  industry  will  be  on 
the  front  lines  of  any  cost  shock  emanating 
from  the  FDA  regulation,  the  economic 
impact  eventually  would  be  distributed 
among  the  individuals  and  companies  that 
form  Uie  marketing  chain  for  cattle 
(ruminants)  and  derived  products — affecting 
cattle  producers,  beef  packers,  meat 
fabricator/ processors,  and  renderers 
unevenly.  The  costs  will  not  disappear  as 
they  make  their  way  down  the  marketing 
chain;  rather,  they  will  be  shared. 

FDA  agrees  with  this  assessment,  but 
finds  that  the  rendering  industry  will 
continue  to  incm-  negative  impacts  due 
to  the  gradual  decline  in  raw  material 
throughput  and  the  other  costs  and 
incremental  marketing  expenses 
associated  with  the  rule. 

(Comment  129).  Some  comments 
claimed  that  renderer  pickups  of  animal 
offal  would  cease,  arguing  that  the 
regulatory  impacts  would  make  meat 
and  bone  meal  unmarketable.  Others 
predicted  that  the  regulatory  impacts 
would  create  substantial  disposal  costs. 
A  number  of  comments  noted  that  local 
landfills  will  not  accept  animal  offal  or 
dead  stock. 

As  noted  above,  both  ERG  and  the 
industry-sponsored  study  by  SCI 
predicted  that  ruminant-derived  meat 
and  bone  meal  will  most  likely  continue 
to  be  marketed,  albeit  at  lower  prices. 
Thus,  FDA  expects  that  renderers  will 
continue  to  pick  up  animal  offal  from 
nearly  all  of  their  raw  material 
suppliers,  negating  the  need  for 
substantial  new  disposal  costs  for 
animal  offal. 

Nevertheless,  as  discussed  in  the 
previous  section  on  environmental 
impacts,  a  move  by  renderers  to  rais6 
pickup  fees  may  reduce  the  number  of 
dead  animals  supplied  to  renderers. 
ERG  found  that  this  effect  is  likely  to  be 
strongest  among  those  small-scale 
animal  producers  that  could  respond  to 
increased  renderer  charges  by  simply 
dragging  animals  off  to  remote  areas  and 
leaving  them.  In  comparison,  the  larger 
operations  were  thought  less  likely  to 
change  management  practices  in 
response  to  a  decline  in  renderer 
payments  (or  an  increase  in  pickup 
charges)  for  dead  animals,  because  of 
limitations  on  available  land  or  other 
complications  involved  with  changing 
methods  for  managing  dead  stock 
disposal. 

ERG  found  that  the  costs  reflected  in 
Table  1  of  this  section  imply  a  drop  in 
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the  market  value  of  protein  in  animal 
carcasses  of  about  $2  per  calf  or  pig,  and 
up  to  $7  per  head  for  a  900-lb  cow. 
Thus,  although  some  renderers  may 
raise  their  pickup  fees  by  amounts  that 
cause  the  loss  of  some  dead  stock,  such 
fee  hikes  would  be  unprofitable,  and 
therefore  unlikely,  if  the  resulting  loss 
to  the  renderer  exceeded  $2  per  calf  or 
pig,  or  $7  per  cow.  As  a  result,  the  costs 
included  in  Table  1  reflect  an  upper 
bound  estimate  of  the  regulatory  costs 
and  any  subsequent  market  adjustments 
will  serve  only  to  redistribute  or 
potentially  reduce  these  costs. 

Other  sectors  will  also  adjust  to  these 
impacts  by  raising  fees  or  reducing 
payments.  ERG  calculated  that  a  $68 
decline  in  the  price  per  ton  of  meat  and 
bone  meal  implies  a  3.4  cents  per  lb 
decline  in  the  value  of  protein  from 
current  values  of  around  15  cents  per 
poimd.  Most  meat  packing  plants  are 
likely  to  pass  this  loss  on  to  customers 
through  an  increase  in  the  charge  for 
slaughtering,  although  some  small 
locker  plants  may  have  difficulty. 
Manufacturers  of  ruminant  feeds  will 
shift  increased  costs  to  ruminant 
producers,  who  could  face  feed  price 
increases  of  1.6  cents  per  pound  of  meat 
and  bone  meal  replaced.  Other  sectors, 
however,  will  gain  by  these  market 
adjustments.  For  example,  nonruminant 
producers  will  experience  lower  feed 
prices  and  hog  producers  are  likely  to 
see  a  small  increase  in  slaughter  values 
as  increases  in  porcine  meat  and  bone 
meal  prices  increase  the  value  of  hog 
offal. 

In  the  long  run,  each  adversely 
ejected  sector  will  experience  some 
cost  impacts  that  cannot  be  passed  on. 
Renderers  will  experience  lower  raw 
material  throughput  to  the  extent  that 
fewer  animals  are  slaughtered  and  more 
dead  stock  remain  unrendered.  Meat 
packers  will  see  a  reduced  supply  of 
slaughter  animals  due  to  the  lower 
prices  paid  for  cattle  and  the  increased 
charges  for  custom  slaughtering 
services.  Livestock  producers  will  make 
modest  reductions  in  the  size  of  their 
herds  because  of  the  reduced  animal 
prices.  If  the  predominant  part  of  the 
decline  in  the  value  of  meat  and  bone 
meal  is  passed  back  to  cattle  producers, 
the  value  of  cattle  would  fall  by  roughly 
$3  per  head  (about  one-half  of  one 
percent).  One  official  of  a  major 
cattleman's  association  acknowledged 
that  the  high  range  cost  estimate  could 
result  in  a  cost  to  cattle  producers  of  $6 
a  head,  but  recognized  the  need  for 
regulation  and  explained  that,  "[w)e 
made  a  commitment  to  incur  this  cost." 

v.  Additional  small  business  impacts. 

(1)  Statement  of  purpose  and 
objectives  of  the  final  rule. 


The  Regulatory  Flexibility  Act 
requires  that  agencies  present  a  succinct 
statement  of  the  purpose  and  objectives 
of  any  rule  that  will  have  a  significant 
effect  on  a  substantial  niunber  of  small 
entities.  As  explained  earlier  in  this 
document,  FDA  is  instituting  this  rule  to 
reduce  the  risk  of  BSE  becoming 
established  and  amplified  in  the  United 
States  through  feed.  Existing 
epidemiological  evidence  suggests  a 
link  between  the  incidence  and 
proliferation  of  BSE  in  the  United 
Kingdom  and  the  practice  of  feeding 
mammalian  proteins  to  cattle.  This  rule 
prohibits  that  practice.  Thus,  the  need 
for  regulatory  action  is  based  on  the 
need  to  prevent  the  spread  of  BSE 
among  the  nation's  livestock. 

(2)  Description  of  the  affected  small 
entities. 

Most  businesses  in  the  affected 
agricultural  industries  are  small,  as 
defined  by  the  standards  used  by  the 
Small  Business  Administration  (SB A). 
SBA  provided  information  to  FDA  on 
the  employment  size  of  businesses  in 
several  of  the  affected  sectors.  SBA 
noted  that  B6.9  percent  of  the  businesses 
in  the  Animal  and  Marine  Fats  and  Oils 
Industry  (which  encompasses  animal 
rendering)  employ  fewer  than  500 
employees.  In  the  meat  packing  industry 
and  sausage  and  other  prepared  meats 
industries,  96.1  percent  and  93.3 
percent  of  businesses,  respectively, 
employ  fewer  than  500  workers. 
Similarly,  the  great  majority  of  cattle 
producers  are  also  small,  family-owned 
businesses.  According  to  statistics 
collected  by  the  National  Beef 
Cattlemen's  Association,  98  percent  of 
cattle  producers  are  small-  to  mid-sized 
family  businesses  with  less  than  500 
head.  In  1993,  the  average  size  of  beef 
cow  herds  was  38.3  head  (NCA,  1996). 
Among  the  feedmills  classified  in 
Standard  Industrial  Classification  (SIC) 
2048  (Prepared  Feeds  and  Feed 
Ingredients  for  Animals  and  Fowls, 
Except  Dogs  and  Cats)  and  SIC  5191 
(Farm  SuppUes),  the  large  majority 
employ  fewer  than  500  employees,  and 
thus  are  small  businesses.  SBA  data 
show  that  95  percent  of  feedmill  firms 
in  SIC  2048  and  99  percent  of  firms  in 
SIC  5191  employ  fewer  than  500 
employees.  The  small  businesses  in  SIC 
2048  operate  70  percent  of  all  feedmill 
establishments.  A  total  of  61  large 
companies  operate  the  remaining  30 
percent  of  feedmills  classified  in  SIC 
2048  (Bureau  of  the  Census,  1996).  The 
ERG  final  report  projects  the  number  of 
establishments  in  all  of  these  sectors 
with  less  than  or  greater  than  500 
employees. 

c.  Description  of  economic  impacts. 

i.  Small  renderers. 


The  ERG  final  report  provided 
detailed  information  on  the  expected 
economic  impacts  of  the  proposed  rule 
on  small  renderers.  The  addendum 
presents  ERG's  revised  estimates  of  the 
impacts  of  the  final  rule  on  small 
independent  renderers.  On  average, 
each  of  these  establishments  is 
estimated  to  incur  initial  revenue 
declines  of  approximately  $371,000  per 
year.  (Meat-and-txjne-meal  price 
reductions  greater  or  smaller  than  the 
estimated  $68  per  ton  would  yield 
proportional  changes  in  these 
estimates.) 

As  noted  in  the  SCI  report,  most  of  the 
revenue  impacts  will  quickly  be  passed 
on  to  material  suppliers.  The  smallest 
independent  renderers,  however,  are 
likely  to  experience  the  most  severe 
impacts.  According  to  ERG,  the  number 
of  rendering  establishments  has  been 
decreasing  for  a  number  of  years,  and 
many  smaU  operations  have  already 
closed.  Moreover,  since  the  smallest 
renderers  tend  to  be  those  most 
dependent  on  the  availability  of  dead 
stock  supplies  for  raw  materials,  these 
operations  will  be  least  able  to  shift 
losses  to  raw  material  suppliers.  (Larger 
renderers  obtain  raw  material  supplies 
predominantly  from  medium  to  large 
meat  packing  plants  and  are  less 
dependent  on  dead  stock  supplies, 
which  could  fall  in  response  to 
increased  pick  up  fees.) 

ERG  estmiated  in  its  final  report  that 
20  to  25  rendering  establishments  are  in 
this  vulnerable  group  of  small 
businesses.  While  many  renderers 
submitted  comments  on  the  proposed 
regulation,  no  rendering  companies 
submitted  comments  predicting  plant 
closures.  The  SCI  study  did  not  address 
plant  closures  other  than  in  the  case, 
which  it  described  as  unlikely,  that  all 
meat  and  bone  meal  is  unmarketable. 
No  other  comments  provided  additional 
information  on  the  number  of  possible 
plant  closures.  Nevertheless,  as 
suggested  in  the  ERG  report,  FDA  agrees 
that  some  business  closures  are  possible 
among  these  companies,  but  the  data  are 
not  sufficient  to  determine  how  many 
closures  may  occur. 

ii.  Small  meat  packing  operations. 

Many  small  meat  packing  facilities 
will  be  required  by  their  renderers, 
generally  through  contractual 
arrangements,  to  pay  higher  prices  for 
renderer  pickups  of  animal  offal.  Large 
and  medium  meat  packing  operations 
(many  of  which  are  small  businesses 
according  to  the  SBA  definitions)  will 
continue  to  receive  payments  from 
renderers  for  raw  materials,  although 
the  size  of  the  payments  will  decline 
with  the  fall  in  restricted  meat  and  bone 
meal  prices.  These  plants  will  endeavor 
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to  pass  through  costs  by  paying  less  for 
slaughter  cattle.  To  the  extent  that 
competitive  market  conditions  exist,  all 
meat  packers  will  experience  similar 
declines  in  renderer  payments,  and  new 
equilibrium  prices  will  reflect  a  pass- 
tfajough  of  these  charges  to  producers  of 
cattle  and  other  affected  livestock. 

The  smallest  plants  in  the  industry, 
often  referred  to  as  locker  plants, 
provide  custom  slaughtering  services, 
thereby  differentiating  themselves  from 
the  large  packer/renderers.  Small  meat 
packing  or  locker  plants  have  been  in 
decline  for  a  number  of  years  for  several 
reasons,  including  the  decline  in  small 
farm  operations  and  in  the  consumption 
of  red  meat  and  custom  meat  products. 
ERG  reported  that  the  smallest  meat 
packing  plants,  i.e.,  those  with  2  to  5 
employees,  are  at  a  cost  disadvantage 
relative  to  even  slightly  larger  plants, 
such  as  those  with  12  or  more 
employees. 

To  assess  whether  impacts  on  these 
small  plants  are  significant,  ERG 
developed  revenue  estimates  for  locker 
plants  with  slaughtering  rates 
representative  of  the  smallest  plants  in 
the  industry.  The  smallest  locker  plants 
have  substantially  less  raw  material  for 
rendering,  and  the  renderers'  charges 
(which  are  heavily  influenced  by  the 
fixed  costs  of  operating  the  collection 
truck)  currently  represent  a  relatively 
large  share  of  plant  operating  costs. 
Also,  because  animal  offal  cannot  be 
stored  for  long  periods,  small  operations 
require  nearly  as  many  renderer  pickups 
as  much  larger  facilities.  ERG 
determined  that  the  increase  in  renderer 
charges  will  represent  approximately 
one  percent  of  revenues  for  these  plants 
and  that  these  increased  charges  might 
be  sufficient  to  depress  profits  by 
significant  amounts. 

According  to  ERG,  some  industry 
representatives  predicted  that  increased 
renderer  pickup  charges  would 
precipitate  failures  among  the  smallest 
meat  packers.  Other  small  meat  packers 
anticipated  that  they  would  be  able  to 
pass  on  some  charges  to  customers  and 
expected  to  remain  in  business.  ERG 
concluded  that  some  of  the  smallest 
meat  packers,  particularly  those  with 
five  or  fewer  employees,  are  vulnerable 
to  increased  renderer  charges  and.  in  the 
context  of  a  poor  economic 
environment,  some  might  cease 
operations.  No  reUable  quantitative 
estimate  could  be  made,  however,  of  the 
number  or  percentage  of  facilities  likely 
to  close. 

iii.  Small  cattle  producers. 

The  reduction  in  slaughter  prices  and 
the  increase  in  cattle  feed  prices  are  not 
expected  to  differentially  impact  small 
ruminant  producers,  as  the  impact  of 


this  decline  on  cattle  producers  will  be 
directly  proportional  to  the  size  of  the 
producer's  herd.  Nevertheless,  all  cattle 
producers  will  experience  lost  revenues 
of  roughly  $3  per  head,  or  about  one- 
half  of  one  percent  of  the  animal's 
market  value. 

iv.  Small  feedmills. 

Feedmills  will  incur  costs  to 
document  their  handling  of  manmialian 
protein  and  to  perform  clean  out 
procedures  to  ensure  separation  of 
mammahan  and  pure  porcine  or  pure 
equine  meat  and  bone  meal.  Also, 
feedmills  that  currently  serve  both 
ruminant  and  nonruminant  producers, 
but  lack  the  capacity  to  handle  two 
types  of  feeds,  will  be  encouraged  to 
add  storage  capacity  if  the  price  of  the 
two  types  of  meat  and  bone  meal 
diverge  significantly.  The  ERG  study 
indicates  that  these  capital  and 
operating  costs  may  be  substantial,  but 
finds  that  the  larger  feedmills  would  be 
much  more  Ukely  to  make  this 
investment. 

d.  Description  of  the  recordkeeping 
burden  of  the  rule. 

The  Regulatory  Flexibility  Act  directs 
agencies  to  describe  the  recordkeeping 
requirements  of  its  rules.  This 
regulation  will  require  certain  feed 
manufacturers  to  develop  new  written 
operating  procedures.  No  unusual  skills 
or  expertise  will  be  required  to  establish 
such  systems.  In  addition,  many  firms 
will  have'  to  retain  invoices  or  other 
materials  sufficient  to  track  the 
materials,  but  FDA  believes  that  the 
retention  of  such  records  is  already  a 
widely  accepted  business  practice.  The 
addendum  to  the  ERG  report 
summarizes  the  paperwork  and  the 
other  documentation  costs  for  the  final 
regulation  and  for  each  alternative 
considered. 

e.  Analysis  of  regulatorv  alternatives. 
The  Regulatory  Flexibility  Act 

requires  an  evaluation  of  any  regxilatory 
overlaps  and  regulatory  alternatives  that 
would  minimize  the  costs  to  small 
entities.  FDA  is  unaware  of  any 
significant  regulatory  conflicts  with 
other  Federal  rules.  FDA  examined  six 
regulatory  alternatives  in  addition  to  the 
no  action  alternative:  (1)  The 
mammalian-to-ruminant  prohibition;  (2) 
the  mammalian  (with  exceptions)-to- 
nmiinant  prohibition;  (3)  the  nmainant- 
to-ruminant  prohibition;  (4)  the  partial 
ruminant-to-ruminant  prohibition;  (5) 
the  prohibition  of  all  sheep,  goat.  mink, 
deer,  and  elk  proteins  in  ruminant  feed; 
and  (6)  the  prohibition  of  sheep  and 
goat  proteins  in  nuninant  feed.  As 
described  above,  FDA  and  its  contractor, 
ERG,  have  prepared  a  detailed 
comparison  of  the  respective  impacts  of 
these  alternatives  and  have  found  that 


the  estimated  net  costs  of  the  final 
regulation  are  lower  under  the 
mammalian-to-ruminant  prohibition, 
with  exceptions,  than  it  would  have 
been  under  the  full  mammafian-to- 
ruminant  prohibition  (no  exceptions), 
and  are  comparable  to  the  costs  of  the 
proposed  nuninant-to-ruminant 
prohibition.  Although  the  partial 
ruminant-to-ruminant  prohibition  is 
probably  less  costly,  and  the  other  two 
alternatives  would  be  considerably  less 
costly,  these  alternatives  would  not  be 
as  effective  in  reducing  the  risk  of  an 
outbreak  and  spread  of  BSE.  Thus,  FDA 
believes  that  the  rule  selected  is  the 
most  cost-effective  regulatory  alternative 
that  meets  the  objective  of  the  agency. 

In  response  to  the  many  conunents 
from  small  businesses  requesting  agency 
consideration  of  their  views,  FDA  has 
revised  the  rule  in  several  ways  to 
decrease  the  burden  on  small  entities. 
For  example,  FDA  has  exempted  all  pet 
food  at  the  retail  level  from  the 
requirement  to  display  the  cautionary 
statement  on  labeling.  This  exemption 
will  substantially  mitigate  the  lost  value 
of  mammalian  meat  and  bone  meal, 
lessening  the  market  adjustments  for  all 
entities.  Also,  the  agency  has  exempted 
plate  wastes  and  used  cellulosic  food 
casings  from  coverage  of  the  rule. 
Moreover,  the  scope  of  the 
recordkeeping  burden  has  decreased,  so 
that  those  producers  using  only 
nonmammalian  protein  products  will  be 
exempt  from  recordkeeping 
requirements  for  these  products. 
Finally.  FDA  has  accepted  industry 
comments  urging  the  acceptance  of 
GMP  definitions  of  acceptable  clean  out 
procedures  for  feedmills.  This 
interpretation  will  reduce  the  need  for 
any  additional  training  of  medicated 
feedmill  employees.  Most  feedmills 
manufacture  medicated  feeds  and  the 
employees  in  those  mills  are  already 
famiUar  with  good  manufacturing 
practices. 

f.  Miscellaneous  comments  on  the 
analysis  of  impacts  discussion  in  the 
proposed  rule. 

(Comment  130).  Several  comments, 
including  several  oral  comments  at  the 
public  meetings,  claimed  that  FDA  erred 
in  not  declaring  the  proposed  rule  to  be 
a  "major  rule." 

The  comments  appear  to  have 
misinterpreted  the  proposed  rule  and 
the  terminology  used  in  the  proposed 
rule.  The  preamble  to  the  proposed  rule 
clearly  stated  that  the  rule  "constitutes 
an  economically  significant  rule  as 
described  in  (Executive  Order  12866)" 
(62  FR  552  at  573).  The  Executive  Order 
12866  process  uses  the  term 
"economically  significant"  to  denote 
those  rules  which  may  have  an  annual 
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effect  on  the  economy  of  $100  m  or 
more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (see 
Executive  Order  12866,  Section  3(0(1)). 
This  definition  is  similar  to  the 
definition  of  "major  rule"  in  Executive 
Order  12291  (which  declared  a  rule  to 
be  a  major  rule  if  it  was  Ukely  to  have 
an  aimual  effect  on  the  economy  of  $100 
m  or  more,  a  major  increase  in  costs  or 
prices  for  consumers,  industries, 
governments,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  jobs,  investment, 
productivity,  innovation,  or  competition 
with  foreign-based  enterprises). 
However,  Executive  Order  12866 
revoked  Executive  Order  12291.  Thus, 
when  FDA  said  that  the  rule  was  an 
economically  significant  rule  within 
Executive  Order  12866,  it  was  using 
ciurent  terminology. 

(Comment  131).  Some  comments 
contended  that  prohibiting  the  use  of 
protein  derived  from  certain  tissues  in 
ruminant  feed  would  impose  an 
unfunded  mandate  on  the  States. 

FDA  disagrees  with  the  conunents. 
For  purposes  of  determining  whether  an 
unfunded  mandate  will  be  imposed  on 
the  states,  2  U.S.C.  658  defines  "Federal 
intergovernmental  mandate,"  in 
relevant  part,  as  "any  provision  in 
legislation,  statute,  or  regulation  that 
•   *   *  would  impose  an  enforceable 
duty  upon  State,  local,  or  tribal 
governments."  Therefore,  the  statute 
apphes  to  regulations  which  impose  a 
nondiscretionary  function  on  a  State, 
local,  or  tribal  government  and 
compliance  with  the  regulation  could  be 
enforced  against  the  State,  local,  or 
tribal  government.  Neither  the  proposed 
rule  nor  the  final  rule  imposes  any 
nondiscretionary  functions  on  any  State. 
Furthermore,  no  provisions  of  the 
proposed  or  final  rule  are  enforceable 
against  any  State.  As  such,  neither  the 
proposed  nor  the  final  rule  imposes  any 
unfunded  mandate  on  the  States. 

The  agency  noted  in  response  to  an 
earlier  comment  that  states  with 


employees  commissioned  by  FDA  under 
section  702(a)  of  the  act  could  be  used 
for  enforcement  of  the  final  rule.  The 
costs  of  these  commissioned  employees, 
however,  are  borne  by  FDA,  not  the 
states.  \n  addition,  states  have  worked 
with  FDA  for  many  years  under 
voluntary  cooperative  agreements  in 
regulating  animal  feeds.  FDA  expects 
that  such  voluntary  cooperation  from 
the  states  vfiW  continue. 

VI.  Th-  fa  pt-i  V*  urk  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  provisions  that  were 
submitted  to  OMB  for  review  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  at  the  time  the 
proposed  rule  was  pubUshed  (62  FR 
552).  The  title,  description,  and  the 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Animal  Proteins  Prohibited  in 
Ruminant  Feed— 21  CFR  589.2000. 

Description:  This  final  rule 
(§  589.2000)  provides  that  protein 
derived  bom  mammahan  tissues  (with 
some  exceptions)  for  use  in  ruminant 
feed  is  a  food  additive  subject  to  section 
409  of  the  act  (21  U.S.C.  348).  Proteins 
derived  from  animal  tissues  contained 
in  such  feed  ingredients  in  distribution 
cannot  be  readily  identified  (i.e., 
species)  by  recipients  engaged  in  the 
manufacture,  processing  and 
distribution,  and  use  of  animal  feeds 
and  feed  ingredients. 

Thus,  under  the  agency's  authority  in 
section  701(a)  of  the  act  (21  U.S.C. 
371(a))  to  issue  regulations  for  the 
efficient  enforcement  of  the  act,  this 
final  rule  places  three  general 
requirements  on  persons  that 
manufacture,  blend,  process,  distribute, 
or  use  products  that  contain  or  may 
contain  protein  derived  from 
mammalian  tissues,  and  feeds  made 
trom  such  products.  The  first 


requirement  is  for  cautionary  labeling  of 
these  products  with  direct  language 
developed  by  FDA.  This  labeling 
requirement  is  exempt  from  the  scope  of 
the  Paperwork  Reduction  Act  because  it 
is  a  "pubUc  disclosure  of  information 
originally  supphed  by  the  Federal 
government  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)). 

The  second  requirement  is  for  these 
estabhshments  to  maintain  and  make 
available  to  FDA  records  that  are 
sufficient  to  track  any  material  that 
contains  protein  derived  from 
mammalian  tissues  (as  defined  in 
§  589.2000(a)(1))  throughout  the 
material's  receipt,  processing,  and 
distribution.  Based  on  avaiM)le 
information,  FDA  beUeves  that 
maintenance  of  such  records  is  a  usual 
and  customary  part  of  normal  business 
activities  for  such  firms.  Therefore,  this 
recordkeeping  requirement  creates  no 
paperwork  burden. 

The  third  requirement  is  that 
individuals  or  firms  that  manufacture, 
blend,  process,  or  distribute  both 
mammalian  and  nonmammaUan 
materials  must  maintain  written 
procedures  to  prevent  commingling  and 
cross-contamination.  An  estimate  of  the 
burden  resulting  from  this 
recordkeeping  requirement  is  provided 
below.  The  estimate  is  based  on  the  time 
required  to  develop  the  written 
procedures,  which  FDA  anticipates  will 
be  a  one-time  effort. 

In  the  preamble  to  the  proposed  rule, 
FDA  included  estimates  for  capital  cost 
and  operating  cost  in  the  recordkeeping 
burden  chart.  These  estimates  have  been 
deleted  from  the  chart  below  because 
the  capital  and  operating  costs,  although 
properly  included  in  the  analysis  of 
impacts  discussion  in  this  dociunent, 
are  not  a  result  of  the  recordkeeping 
provisions  of  the  rule  and  therefore  are 
not  part  of  the  recordkeeping  burden. 

Description  of  respondents: 
Individuals  or  firms  that  manufacture, 
blend,  process,  distribute,  or  use  feed  or 
feed  ingredients  that  contain  or  may 
contain  protein  derived  from 
mammahan  tissues. 


Table  2.— Estimated  Annual  Recordkeeping  Burden  ' 


21  CFR  section 

No.  of 
record 

keepers/ 
firms 

Frequency 

Total  annual 
records 

Hours  per 
record 

Total  hours 

fm?\ 

()00<e)(1)(iv)  

2,000 

1 

2,000 

14 

28,000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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The  January  1997  proposed  rule 
provided  a  45-day  comment  period  and 
specifically  requested  comments 
regarding  collection  of  information. 
OMB  did  riot  approve  the  package 
submitted  with  the  proposed  rule  and 
filed  the  following  comments  as  terms 
of  clearance: 

OMB  is  concerned  that  the  reporting  and 
recordkeeping  requirements  in  the  NPRM 
may  be  overly  burdensome  and  not  maximize 
utility,  and  wishes  to  allow  the  public  the 
opportunity  to  consider  the  NfPRM.  When  the 
paperwork  package  is  resubmitted  for  OMB 
approval  at  the  final  rule  stage,  FDA  will 
directly  address  OMB's  concerns  and  all 
comments  received  on  these  issues  in  the 
preamble  of  the  rule  and  in  the  paperwork 
submission  package. 

Ehiring  the  45-day  comment  period 
provided  by  the  proposed  rule,  FDA 
received  no  comments  regarding  the 
requirement  that  individuals  or  firms 
that  manufacture,  blend,  process,  or 
distribute  both  mammalian  and 
nonmammalian  materials  must  maintain 
written  procedures  to  prevent 
commingling  and  cross-contamination. 
Thus,  FDA  received  no  comments  that 
suggested  that  the  recordkeeping 
requirements  were  overly  burdensome 
or  did  not  maximize  utility. 

The  agency  also  aimounced  the 
availability  of  a  draft  rule  in  the  Federal 
Register  of  April  17,  1997  (62  FR 
18728).  This  document  contained  the 
codified  section  of  the  draft  final  rule 
and  provided  an  additional  comment 
period  of  10  days.  None  of  the 
comments  received  concerned 
collection  of  information. 

FDA  is  annoimcing  that  the  proposed 
collection  of  information  has  hiieen 
submitted  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Section 
589.20O0(e)(l)(iv)  will  be  effective  upon 
approval  by  OMB.  FDA  now  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  FDA  will 
announce  the  effective  date  in  the 
Federal  Register.  Submit  written 
comments  on  the  collection  of 
information  by  July  7, 1997. 


Submit  written  comments  on  the 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  New  Executive  Office  Bldg..  725 
17th  St.  NW.,  rm.  10235,  Washington, 
DC  20503.  Attn:  Desk  Officer  for  FDA. 
For  further  information  contact:  Denver 
Presley,  Office  of  Information  Resoiut:es 
Management  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
16B-19,  Rockville,  MD  20857,  301-827- 
1472.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

VII.  Federalism 

FDA  has  analyzed  the  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Vni.  Congressional  Review 

This  final  rule  has  been  determined  to 
be  a  major  rule  for  purposed  of  5  U.S.C. 
801  et  seq..  Subtitle  E  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
FDA  is  submitting  the  information  and 
reports  as  required  by  that  statute. 

DC.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23,  Rockville.  MD 
20857,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  589 

Animal  feeds.  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Lead  Deputy 
Commissioner.  21  CFR  part  589  is 
amended  as  follows: 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

1.  The  authority  citation  in  21  CFR 
part  589  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  402,  403.  409.  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  343,  348,  371). 

2.  New  §  589.2000  is  added  to  subpart 
B  to  read  as  follows: 

§  589.2000    Animal  proteins  prohibited  In 
ruminant  feed. 

(a)  Definitions. — (1)  Protein  derived 
from  mammalian  tissues  means  any 
protein-containing  portion  of 
mammalian  animals,  excluding:  Blood 
and  blood  products;  gelatin;  inspected 
meat  products  which  have  been  cooked 
and  offered  for  human  food  and  further 
heat  processed  for  feed  (such  as  plate 
waste  and  used  cellulosic  food  casings); 
milk  products  (milk  and  milk  proteins); 
and  any  product  whose  only 
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manunalian  protein  consists  entirely  of 
porcine  or  equine  protein. 

(2)  Renderer  means  any  firm  or 
individual  that  processes  slaughter 
byproducts,  animals  unfit  for  human 
consumption,  or  meat  scraps.  The  term 
includes  persons  who  collect  such 
materials  and  subject  them  to  minimal 
processing,  or  distribute  them  to  firms 
other  than  renderers  (as  defined  here) 
whose  intended  use  for  the  products 
may  include  animal  feed.  The  term 
includes  renderers  that  also  blend 
animal  protein  products. 

(3)  Blender  means  any  firm  or 
individual  which  obtains  processed 
animal  protein  from  more  than  one 
source  or  from  more  than  one  species, 
and  subsequently  mixes  (blends)  or 
redistributes  an  animal  protein  product. 

(4)  Feed  manufacturer  includes 
manufacturers  of  complete  and 
intermediate  feeds  intended  for  animals, 
and  includes  on-farm  in  addition  to  off- 
farm  feed  manufacturing  and  mixing 
operations. 

(5)  Nonmammalian  protein  includes 
proteins  from  nonmammalian  animals. 

(6)  Distributor  includes  persons  who 
distribute  or  transport  feeds  or  feed 
ingredients  intended  for  animals. 

(7)  Ruminant  includes  any  member  of 
the  order  of  animals  which  has  a 
stomach  with  four  chambers  (rumen, 
reticulum,  omasum,  and  abomasum] 
through  which  feed  passes  in  digestion. 
The  order  includes,  but  is  not  limited  to, 
cattle,  bufi^alo,  sheep,  goats,  deer,  elk, 
and  antelopes. 

(b)  Food  additive  status.  The  Food 
and  Drug  Administration  has 
determined  that  protein  derived  from 
mammalian  tissues  for  use  in  r\miinant 
feed  is  a  food  additive  subject  to  section 
409  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  The  use  or 
intended  use  in  nuninant  feed  of  any 
material  that  contains  protein  derived 
from  mammalian  tissues  causes  the  feed 
to  be  adulterated  and  in  violation  of  the 
act,  unless  it  is  the  subject  of  an 
effective  notice  of  claimed 
investigational  exemption  for  a  food 
additive  under  §  570.17  of  this  chapter. 

(c)  Requirements  for  renderers  that 
are  not  included  in  paragraph  (e)  of  this 
section.  (1)  Renderers  that  manufacture 
products  that  contain  or  may  contain 
protein  derived  from  mammalian  tissues 
and  that  are  intended  for  use  in  animal 
feed  shall  take  the  following  measures 
to  ensure  that  materials  identified  in 
paragraph  (b)  of  this  section  are  not 
used  in  the  feed  of  ruminants: 

(i)  Label  the  materials  as  follows:  "Do 
not  feed  to  cattle  or  other  nuninants"; 
and 

(ii)  Maintain  records  sufficient  to 
track  the  materials  throughout  their 


receipt,  processing,  and  distribution, 
and  make  the  copies  available  for 
inspection  and  copying  by  the  Food  and 
Drug  Administration. 

(2)  Renderers  described  in  paragraph 
(c)(1)  of  this  section  will  be  exempted 
from  the  requirements  of  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section  if 
they: 

(i)  Use  exclusively  a  manufacturing 
method  that  has  been  validated  by  the 
Food  and  Drug  Administration  to 
deactivate  the  agent  that  causes 
transmissible  spongiform 
encephalopathy  (TSE)  and  whose  design 
has  been  made  available  to  the  public; 

(ii)  Use  routinely  a  test  method  that 
has  been  vaUdated  by  the  Food  and 
Drug  Administration  to  detect  the 
presence  of  the  agent  that  causes  TSE's 
and  whose  design  has  been  made 
available  to  the  public.  Renderers  whose 
products  test  positive  for  agents  that 
cause  TSE's  must  comply  with 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section.  Records  of  the  test  results  shall 
be  made  available  for  inspection  by  the 
Food  and  Drug  Administration;  or 

(iii)  Use  exclusively  a  method  for 
controlling  the  manufacturing  process 
that  minimizes  the  risk  of  the  TSE  agent 
entering  the  product  and  whose  design 
has  been  made  available  to  the  public 
and  validated  by  the  Food  and  Drug 
Administration. 

(3)  Renderers  described  in  p>aragraph 
(c)(1)  of  this  section  will  be  exempted 
frtjm  the  requirements  of  paragraph 
(c)(l){ii)  of  this  section  if  they  use  a 
permanent  method,  approved  by  FDA, 
to  make  a  mark  indicating  that  the 
product  contains  or  may  contain  protein 
derived  from  raammaUan  tissue.  If  the 
marking  is  by  the  use  of  an  agent  that 
cannot  be  detected  on  visual  inspection, 
the  renderer  must  use  an  agent  whose 
presence  can  be  detected  by  a  method 
that  has  been  vafidated  by  the  Food  and 
Drug  Administration  and  whose  design 
has  been  made  available  to  the  public. 

(d)  Requirements  for  protein  blenders, 
feed  manufacturers,  and  distributors 
that  are  not  included  in  paragraph  (e) 
of  this  section.  (1)  Protein  blenders,  feed 
manufacturers,  and  distributors  that 
manufacture,  blend,  process,  and 
distribute  products  that  contain  or  may 
contain  protein  derived  from 
mammalian  tissues  shall  comply  with 
paragraph  (c)(1)  of  this  section. 

(2)  Protein  blenders,  feed 
manufacturers,  and  distributors,  shall  be 
exempt  from  paragraphs  (d)(1)  of  this 
section  if  they: 

(i)  Purchase  animal  products  from 
renderers  that  certified  compliance  with 
paragraph  (c)(2)  of  this  section  or 
purchase  such  materials  from  parties 
that  certify  that  the  materials  were 


purchased  from  renderers  that  certified 
comphance  with  paragraph  (c)(2)  of  this 
section;  or 

(ii)  Comply  with  the  requirements  of 
paragraph  (c)(2)  of  this  section  where 
appropriate. 

(3)  Protein  blenders,  feed 
manufacturers,  and  distributors,  shall  be 
exempt  from  paragraph  (c)(l)(ii)  of  this 
section  if  they: 

(i)  Purchase  animal  protein  products 
that  are  marked  in  accordance  with 
paragraph  (c)(3)  of  this  section  or 
purchase  such  materials  from  renderers 
that  certified  compliance  with 
paragraph  (c)(3)  of  this  section,  or 
purchase  such  materials  from  parties 
that  certify  that  the  materials  were 
purchased  from  renderers  that  certified 
compliance  with  paragraph  (c)(3)  of  this 
section;  or 

(ii)  Comply  with  the  requirements  of 
paragraph  (c)(3)  of  this  section  where 
appropriate. 

(4)  Pet  food  products  that  are  sold  or 
are  intended  for  sale  at  retail  and  feeds 
for  nonruminant  lat>oratory  animals  are 
exempt  from  the  labeling  requirements 
in  paragraphs  (c)  and  (d)  of  this  section. 
However,  if  the  pet  food  products  or 
feeds  for  nonnmiinant  laboratory 
animals  are  sold  or  are  'utended  for  sale 
as  distressed  or  salvage  items,  then  such 
products  shall  be  labeled  in  accordance 
writh  paragraph  (c)  or  (d)  of  this  section, 
as  appropriate. 

(5)  Copies  of  certifications  as 
described  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section,  shall  be  made  available 
for  inspection  and  copying  by  the  Food 
and  Drug  Administration. 

(e)  Requirements  for  persons  that 
intend  to  separate  mammalian  and 
nonmammalian  materials.  (1) 
Renderers,  protein  blenders,  feed 
manufacturers,  distributors,  and  others 
that  manufacture,  process,  blend  and 
distribute  both  products  that  contain  or 
may  contain  protein  derived  from 
mammalian  tissues  or  feeds  containing 
such  products,  and  protein  products 
from  other  animal  tissues  or  feeds 
containing  such  products,  and  that 
intend  to  keep  those  products  separate 
shall: 

(i)  Comply  with  paragraphs  (c)(1)  or 
(d)(1)  of  this  section  as  appropriate 
except  that  the  labeling  requirement 
shall  apply  only  to  products  that 
contain  or  may  contain  protein  derived 
from  mammahan  tissues  or  feeds 
containing  such  products; 

(ii)  In  the  case  of  a  renderer,  obtain 
nonmammahan  or  pure  porcine  or  pure 
equine  materials  only  from  single- 
species  slaughter  facifities; 

(iii)  Provide  for  measures  to  avoid 
commingling  or  cross-contamination; 


(A)  Maintain  separate  equipment  or 
facilities  for  the  manufacture, 
processing,  or  blending  of  such 
materials;  or 

(B)  Use  clean-out  procedures  or  other 
means  adequate  to  prevent  carry-over  of 
products  that  contain  or  may  contain 
protein  derived  from  mammalian  tissues 
into  animal  protein  or  feeds  that  may  be 
used  for  ruminants;  and 

(iv)  Maintain  written  procedures 
specifying  the  clean-out  procedures  or 
other  means,  and  specifying  the 
procedures  for  separating  products  that 
contain  or  may  contain  protein  derived 
from  mammalian  tissue  from  all  other 
protein  products  from  the  time  of 
receipt  until  the  time  of  shipment. 

(2)  Renderers,  blenders,  feed 
manufacturers,  and  distributors  will  be 
exempted  from  applicable  requirements 
of  paragraph  (e)(1)  of  this  section,  if  they 
meet  the  criteria  for  exemption  imder 


paragraphs  (c)(2)  or  (c)(3)  of  this  section, 
and  (d)(2)  or  (d)(3)  of  this  section. 

(f)  Requirements  for  establishments 
and  individuals  that  are  responsible  for 
feeding  mminant  animals. 
Establishments  and  individuals  that  are 
responsible  for  feeding  ruminant 
animals  shall  maintain  copies  of 
purchase  invoices  and  labeling  for  all 
feeds  containing  animal  protein 
products  received,  and  make  the  copies 
available  for  inspection  and  copying  by 
the  Food  and  Drug  Administration. 

(g)  Adulteration  and  misbranding.  (1) 
Animal  protein  products,  and  feeds 
containing  such  products,  that  are  not  in 
compliance  with  paragraphs  (c)  through 
(f)  of  this  section,  excluding  labeling 
requirements,  will  be  deemed 
adulterated  under  section  402(a)(2)(C)  or 
402(a)(4)  of  the  act. 

(2)  Animal  protein  products,  and 
feeds  containing  such  products,  that  are 
not  in  compliance  with  the  labeling 


requirements  of  paragraphs  (c)  through 
(f)  of  this  section  will  be  deemed 
misbranded  under  section  4G3(a)(l)  or 
403(f)  of  the  act. 

(h)  Inspection;  records  retention.  (1) 
Records  that  are  to  be  made  available  for 
inspection  and  copying,  as  required  by 
this  section,  shall  be  kept  for  a 
minimum  of  1  year. 

(2)  Written  procedures  required  by 
this  section  shall  be  made  available  for 
inspection  and  copying  by  the  Food  and 
Drug  Administration. 

Dated:  May  9,  1997. 

Michael  A.  Friedman, 

Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 

Dated:  May  9, 1997. 
Donna  E.  ShaUU, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  97-14682  Filed  6-3-97;  8:45  am] 
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Cove  Point  LNG  LP.,  31089 

Egan  Hub  Partners,  L.P.,  31089 

Equitrans,  L.P.,  31089 

Frontier  Gas  Storage  Co.,  31089-31090 

Gulf  States  Transmission  Corp.,  31090 

International  Paper  Co.  et  al.,  31090 

Louisiana-Nevada  Transit  Co.,  31090 

Mississippi  Valley  Gas  Co.,  31090-31091 

Northern  Natural  Gas  Co.,  31091 

Southern  Natural  Gas  Co..  31091-31093 

Transwestem  Pipeline  Co..  31093 

Williams  Natural  Gas  Co..  31093-31094 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Apex  Maritime  Co..  Inc.,  31100-31101 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 

Allocation  of  contractor  restructuring  costs  under 

defense  contracts;  interpretation,  31308-31309 
Cost  accounting  standards  coverage;  applicability 
criteria.  31294-31296 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control.  31101 

Formations,  acquisitions,  and  mergers,  31101-31102 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  31102-31103 
Meetings;  Sunshine  Act.  31103 
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Federa'  '''rade  Commission 

NO'   ^t:j 

Prohibited  trade  practices: 

CVS  Corp.  et  al..  31103-31104 

Fish  and  vnidV^c  Sevice 

PROPOS80  RULES 

Endangered  Species  Convention: 

Appendices  and  amendments,  31054-31061 
Importation,  exportation,  and  transportation  of  wildlife: 
Hiunane  and  healthful  transport  of  wild  mammals,  birds, 
reptiles,  and  amphibians  to  U.S.,  31044-31054 
Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
31298-31306 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Santa  Cruz  cypress,  31125 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Alachua  and  Citrus  Counties,  FL;  red-cockaded 
woodpecker,  31125-31127 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention 
Negotiating  positions,  31127-31151 
Klamath  River  Basin  Fisheries  Task  Force,  31151-31152 


-OOG  'jfid  Druq  AdP' 


ration 


RULtS 

Food  additives; 

Polydextrose,  30984-30985 
Medical  devices: 
Ophthalmic  devices — 
Rigid  gas  permeable  and  soft  (hydrophilic)  contact  lens 
solutions,  etc.;  reclassification  from  Class  HI  to 
Class  n,  30985-30988 
PROPOSED  RULES 
Medical  devices: 
Investigational  devices;  export  requirements  streamlining; 
withdrawn,  31023-31025 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  31117-31118 
Medical  devices: 
Contact  lens  care  products;  premarket  notification 
(510(k));  guidance  document  availability,  31118- 
31121 

-ood  Sfifety  ana  inspect. on  iservice 
'Mnf«)sgC  ciULES 
Medi  ami  poultry  inspection: 
Continuous  immersion  chilling  of  split  poultry  portions, 
31017-31020 

'Ofe^qr- ' '■acie  Zones  Boa'd 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
West  Virginia,  31070 

NOT1CES 

Appealable  decisions;  legal  notice: 
Southwestern  region;  correction,  31190 

'^eaitn  arc  Muma.'-  S','rvices  Deparln^e^t 

See  Centers  for  Disease  Control  and  Prevention 


See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  31121 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  31123-31125 
Public  and  Indian  housing — 
Economic  development  and  supportive  services 

program  and  tenant  opportunities  program,  31272- 
31292 

Interior  Deoa^— ent 
See  Fish  ^  ..dlife  Service 

See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

irnenaiionai  Trade  Administration 

NOTICES 
Antidumping: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 

Taiwan,  31070-31072 
Forged  stainless  steel  flanges  from — 

India,  31072-31073 
Industrial  phosphoric  acid  from — 

Belgium,  31073-31075 
Porcelain-on-steel  cookware  from — 

Mexico,  31075 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Romania,  31075-31079 
Countervailing  duties: 
Viscose  rayon  staple  fiber  from — 
Sweden.  31079-31081 

Interna!  u  a      ade  Commission 

NOTICES 

Import  investigations: 
Flash  memory  circuits  and  products  containing  same, 

31153-31154 
Variable  speed  wind  turbines  and  components,  31154- 

31155 

U-'iOO*  ;>ej>a'">r'!ent 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31157-31159 

Land  Ma-  jaement  Bureau 

NOTICE-i 

Closure  of  public  lands: 

New  Mexico,  31152 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  31152 


\' 
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M  4r  >;  -n'^ent  and  Budget  Office 

jfr  rtuuial  Procurement  Policy  Office 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability;  correction,  31190 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Motorcycle  headlamps;  new  photometric  requirements; 
petition  denied.  31008-31010 

National  Institutes  of  Health 

NOTICES 

Meetings: 
NaUonal  Cancer  Institute,  31121-31122 
National  Human  Genome  Research  Institute,  31122 
National  Institute  of  Dental  Research,  31123 
National  Institute  of  General  Medical  Sciences,  31123 
National  Institute  of  Mental  Health.  31122-31123 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  31010-31011 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  31081-31082 
Permits: 

Marine  mammals,  31083 

National  Park  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Big  South  Fork  National  River  and  Recreation  Area,  KY 
andTN,  31152-31153 
Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 
Nationtil  Seashore  Advisory  Commission,  31153 

.Sa:,o..a.  Science  Foundation 

NOTICES 
Meetings: 
Materials  Research  Special  Emphasis  Panel;  correction, 
31190 

Nd' onal  Telecommunications  and  Information 

Administration 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31083-31084 

Natural  Resources  Conservation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Soil  survey  division  research  program,  31063-31064 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Nuclear  Waste  Advisory  Committee,  31181-31182 
Reactor  Safeguards  Advisory  Committee,  31182 


Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
California,  31159-31181 

Personnel  Management  Office 

NOTICES 
Meetings: 
National  Partnership  Council,  31182 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 
China 
Trade  Act  of  1974  restrictions;  continuation  of  waiver 

authority  (Presidential  Determination  No.  97-25  of 

May  29,  1997),  31313 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Yakima  Project.  WA,  31153 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations: 

Clearing  agency  registration  applications — 

International  Securities  Clearing  Corp.,  31183-31184 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  31184-31186 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  31182-31183 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Income  and  resources  exclusions;  technical  changes, 
30980-30984 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Kansas  City  Southern  Railway  Co.,  31188-31189 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  31186 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  31186 
Certificates  of  public  convenience  and  necessity  and  foreign 

air  carrier  permits;  weekly  applications,  31187 
International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  factors,  31187 

Treasury  Department 

See  Comptroller  of  the  Currency 
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hiivironmental  Protection  Agency,  31192-31270 

Part  III 

Department  of  Housing  and  Urban  Development,  31272- 
31292 


Office  of  Management  and  Budget,  Office  of  Federal 
Procurement  Policy,  31294-31296 

PartV 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
31298-31306 

Part  VI 

Office  of  Management  and  Budget,  Office  of  Federal 
Procurement  Policy,  31308-31309 


PartVli 

The  President,  31313 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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3CFR 

Adminlstrattv*  Orders: 
Presidential 

Determinations: 
No  97-25  ol  May  29. 

1997 31313 

7CFR 

979 30979 

Propoaad  Rules: 

1205 31012 

9CFR 

PrapoMd  Ru(m:  * 

381 31017 

14CFR 
Proposed  Rules: 

39  (2  documents) 31020, 

31021 

20CFR 

416 30980 

21CFR 

172 30984 

886 30985 

Proposed  Rules: 

812 31023 

33CFR 

100 30988 

40CFR 

52 30991 

63  (2  documents) 30993. 

30995 

85 31192 

86 31192 
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Proposed  Rules: 

Administrative  Committie'oi'the  hederai  Kegister  as  me  omciai 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www  access. gpo.BOv/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov.  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
CPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Re^ster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1  50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example;  60  FR  12345. 


E-mail:  infodfedreg.nara.gov 


FOR: 

WHO: 
WHAT: 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  brieRngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHY: 


WASHINGTON,  DC 

WHEN:  June  17.  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  (documents  having  general 
applicab<lity  and  legal  etiecl,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  eac-  a.  -  - 
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Melons  Grown    -•  So-;*'- 
Assessitient  Rate 
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AGfcNC 

USDA 

ACTION:  Final  rule 


Agricultural  Marketing  Service. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
South  Texas  Melon  Committee 
(Conunittee)  under  Marketing  Order  No. 

979  for  the  1QQR— Q7  nnri  enheaniiant 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fort  Ritchie,  MD;  Information  Systems  Engineering 
Command-Continental  United  States;  portion 
I    relocation  to  Fort  Huachuca,  AZ,  31087 

Blind  or  severe  ,  _  sabled,  Comminee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31066-31068 

Centers  :or  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hemophilia  prevention  education  and  peer  support, 

31104-31108 
Occupational  safety  and  health — 
Appropriate  hazard  control  technology  adoption  in 
I   single  small  business  sector  demonstration 
'  program.  31112-31116 
Healthy  work  organizations  program,  31108-31112 
Persian  Gulf  War  veterans  illnesses  studies,  31116 

Chiidrer  and  Families  ^  ^'Ministration 

NOTlGtS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31116-31117 
Submission  for  OMB  review;  comment  request,  31117 

II 
CIvIt  Right?;  Commission 
NOTi.  c  ; 
Meetings;  Sunshine  Act,  31066 


DC  20090-6456;  telephone  202-720- 
2491;  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979,  both  as 
amended  (7  CFR  part  979),  regulating 
the  handling  of  melons  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  melon  handlers 
are  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
melons  begirming  October  1,  1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
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or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  32  producers 
of  South  Texas  melons  in  the 
production  area  and  approximately  24 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  melon  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
melons.  They  are  familiar  with  the 


Committee's  needs  and  with  the  costs 
i;ommoai"Ty  i-utures  i  raaihg  t^ommission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  31084- 
31085 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  .31 189 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Toro  Co.,  31085-31086 

Defense  Department 

See  Army  Department 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  31068-31069 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  comment  request,  31087 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  31155-31156 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
31156-31157 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Glass  Industry  Initiative,  31087-31088 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Polymer  and  resin  production  facilities  (Group  TV), 
' 30993-30995 
Air  pollution  control;  new  motor  vehicles  and  engines: 
Low  emission  vehicle  program;  light-duty  vehicles; 
voluntary  standards,  31192-31270 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  30991-30993 
Clean  Air  Act: 
Federal  air  toxics  program  delegation  approvals — 
Indiana;  withdrawn,  30995 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin,  3099&-31002 
Hexaconazole 
Correction,  31190 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Polymer  and  resin  production  facilities  {Group  IV), 
31038-31039 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  31037-31038 
Arizona,  31025-31037 
Water  pollution  control; 
Great  Lakes  System;  water  quality  guidance — 
Mercury  permitting  strategy,  31025 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  31096 
Air  pollution  control: 
Clean  Air  Act  grants — 

Bay  Area  Air  Quality  Management  District,  CA,  31097 
Clean  Air  Act: 
Citizens  suits;  proposed  settlements — 
Sierra  Club,  31097-31098 
Envirorunental  statements;  availability,  etc.: 

Weekly  receipts,  31098-31099 
Toxic  and  hazardous  substance  control: 
Chemical  testing — 
Data  receipt,  31099 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31069-31070 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  3102Q-31023 
NOTICES 
Meetings: 

National  Parks  Overflights  Working  Group.  31187-31188 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Tariffs- 
Small  and  mid-size  local  exchange  carrier  regulations; 
reform  and  clarification,  31003-31005 
Personal  communication  services: 

Licenses  in  C  block  (broadband  PCS) — 
Installment  plan  notes;  7  percent  interest  rate  waiver, 
31002-31003 
Radio  stations;  table  of  assignments: 
Alaska,  31007 
California,  31006 
Idaho, 31005-31006,  31007 
Texas,  31008 

Washington,  31007-31008 
PROPOSED  RULES 
Common  carrier  services: 
Access  charges — 
Special  access  lines;  presubscribed  interexchange 
carrier  charge;  general  support  facility  costs 
reallocation,  31040-31044 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  31099-31100 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cinergy  Services.  Inc..  et  al..  31094-31096 
Applications,  hearings,  determinations,  etc.: 

Carnegie  Interstate  Pipeline  Co.,  31088 

Columbia  Gas  Transmission  Corp.,  31088-31089 

Cove  Point  LNG  LP.,  31089 

Egan  Hub  Partners,  L.P.,  31089 

Equitrans,  L.P.,  31089 

FronUer  Gas  Storage  Co.,  31089-31090 

Gulf  States  Transmission  Corp.,  31090 

International  Paper  Co.  et  al.,  31090 

Louisiana-Nevada  Transit  Co.,  31090 

Mississippi  Valley  Gas  Co.,  31090-31091 

Northern  Natural  Gas  Co.,  31091 

Southern  Natural  Gas  Co.,  31091-31093 

Transwestern  Pipeline  Co.,  31093 

Williams  Natural  Gas  Co.,  31093-31094 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Apex  Maritime  Co.,  Inc.,  31100-31101 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Allocation  of  contractor  restructuring  costs  under 

defense  contracts;  interpretation,  31308-31309 
Cost  accounting  standards  coverage;  applicability 
criteria.  31294-31296 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  31101 

Formations,  acquisitions,  and  mergers,  31101-31102 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  31102-31103 
Meetings;  Sunshine  Act,  31103 
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Prohibited  trade  practices: 
CVS  Gorp.  et  al.,  31103-31104 

Fish  arc.  Wi'di^^p  Se'\  :f 

PROPOSt^  Hvii-LS 

Endangered  Species  Convention: 

Appendices  and  amendments,  31054-31061 
Importation,  exportation,  and  transportation  of  wildlife: 
Humane  and  healthful  transport  of  wild  mammals,  birds, 
reptiles,  and  amphibians  to  U.S.,  31044-31054 
Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
31298-31306 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Santa  Cruz  cypress,  31125 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Alachua  and  Citrus  Counties,  FL;  red-cockaded 
woodpecker,  31125-31127 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention 
Negotiating  positions,  31127-31151 
Klamath  River  Basin  Fisheries  Task  Force,  31151-31152 

Food  and  Drug  Adf^inis^r^tion 

RULES 

Food  additives: 

Polydextrose,  30984-30985 
Mediced  devices: 
Ophthalmic  devices — 
Rigid  gas  permeable  and  soft  (hydrophilic)  contact  lens 
solutions,  etc.;  reclassification  from  Class  III  to 
Class  n,  30985-30988 
PROPOSED  RULES 
Medical  devices: 
Investigational  devices;  export  requirements  streamlining; 
withdrawn,  31023-31025 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  31117-31118 
Medical  devices: 
Contact  lens  care  products;  premarket  notification 
(510(k));  guidance  document  availability,  31118- 
31121 

'■ood  Scitety  ana  'r'SpM:,!  ■><-  Se'~*^~e 

Meat  and  poultry  inspection: 
Continuous  immersion  chilling  of  split  poultry  portions, 
31017-31020 

^ore'gf)  ''30e  Zones  Boaid 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
West  Virginia,  31070 

NOTICES 

Appealable  decisions;  legal  notice: 
Southwestern  region;  correction,  31190 

Health  arc  fiuman  Sei^'ces  Depa.iment 

See  Centers  for  Disease  Control  and  Prevention 


See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  31121 

Housing  and  Urt>an  Deveiopment  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  propjerty,  31123-31125 
Public  and  Indian  housing — 
Economic  development  and  supportive  services 

program  and  tenant  opportunities  program,  31272- 
31292 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

international  Trade  Administration 

NOTICES 
Antidumping: 
Circular  welded  carbon  steel  pipes  and  tubes  firom — 

Taiwan,  31070-31072 
Forged  stainless  steel  fianges  from — 

India,  31072-31073 
Industrial  phosphoric  acid  from — 

Belgium,  31073-31075 
Porcelain-on-steel  cookware  from — 

Mexico,  31075 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Romania,  31075-31079 
Countervailing  duties: 
Viscose  rayon  staple  fiber  from — 
Sweden,  31079-31081 

intemationa'  "^'^de  Commission 

NOTICES 

Import  investigations: 
Flash  memory  circuits  and  products  containing  same, 

31153-31154 
Variable  speed  wind  turbines  and  components,  31154- 
31155 

l-aoof  ;>eparjTient 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 

l^t>or  :ta* ' '  cs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  coimnent  request,  31157-31159 

l^nd  Ma   luernent  Bureau 

NOTICES 

Closure  of  public  lands: 

New  Mexico,  31152 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  31152 
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M  s  -tj-ment  and  Budget  Office 

jt-r  rtuuial  Procurement  Policy  Office 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability;  correction,  31190 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Motorcycle  headlamps;  new  photometric  requirements; 
petition  denied,  31008-31010 

National  institutes  of  Health 

NOTICES 

Meetings: 
NaUonal  Cancer  Institute,  31121-31122 
National  Human  Genome  Research  Institute.  31122 
National  Institute  of  Dental  Research,  31123 
National  Institute  of  General  Medical  Sciences,  31123 
National  Institute  of  Mental  Health,  31122-31123 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  31010-31011 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  31081-31082 
Permits: 

Marine  mammals,  31083 

National  Park  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 
Big  South  Fork  National  River  and  Recreation  Area,  KY 
and  TN,  31152-31153 
Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 
National  Seashore  Advisory  Commission,  31153 

Ndi.or.d.  Science  Foundation 

NOTICES 
Meetings: 
Materials  Research  Special  Emphasis  Panel;  correction, 
31190 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31083-31084 

Natural  Resources  Conservation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Soil  survey  division  research  program,  31063-31064 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Nuclear  Waste  Advisory  Committee,  31181-31182 
Reactor  Safeguards  Advisory  Committee.  31182 


Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
California,  31159-31181 

Personnel  Management  Office 

NOTICES 
Meetings: 

National  Partnership  Council,  31182 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 
China 
Trade  Act  of  1974  restrictions;  continuation  of  waiver 

authority  (Presidential  Determination  No.  97-25  of 

May  29,  1997),  31313 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  notice  of  intent: 
Yakima  Project,  WA,  31153 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations: 

Clearing  agency  registration  applications — 

International  Securities  Clearing  Corp.,  31183-31184 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  31184-31186 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  31182-31183 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Income  and  resources  exclusions;  technical  changes, 
30980-30984 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Kansas  City  Southern  Railway  Co.,  31188-31189 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  31186 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  31186 
Certificates  of  public  convenience  and  necessity  and  foreign 

air  carrier  permits;  weekly  applications,  31187 
International  cargo  rate  fiexibility  level: 

Standard  foreign  fare  level — 
Index  adjustment  factors,  31187 

Treasury  Department 

See  Comptroller  of  the  Currency 
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tnvironmental  Protection  Agency,  31192-31270 

Part  III 

Department  of  Housing  and  Urban  Development,  31272- 
31292 


Office  of  Management  and  Budget,  Office  of  Federal 
Procurement  Policy,  31294-31296 

PartV 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
31298-31306 

Part  VI 

Office  of  Management  and  Budget,  Office  of  Federal 
Procurement  Policy,  31308-31309 


Part  VII 

The  President,  31313 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Reader  Aids  section  at  the  end  of  this  issue. 
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Friday,  June  6,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGR!C'Jl"^URE 

7CFR  P-an  ^^9 

PocKo?  No   f^VQ-  o^^l  RR] 

Melons  Grown  ■;'-  So-.-f-  "pias 
assessiTsent  Rate 

AbENC*   Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 

t,:      .:'iure  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
South  Texas  Melon  Committee 
(Conunittee)  under  Marketing  Order  No. 
979  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  melons  grovtm  in  South 
Texas.  Authorization  to  assess  Texas 
melon  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 

e  =  fECT!\f  DATE    October  1,  1996. 
FOI^  PjR^fcfl  :NFORNIA-tON  COHTtkCT: 
Beluida  (.  oarzd,  .Viiirii.eung  Specialist, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA. 
1313  East  Hackberry,  McAllen,  TX 
78501.  telephone  210-682-2833.  FAX 
210-682-5942,  or  Martha  Sue  Clark, 
Program  Assistant,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456;  telephone  202-720- 
9918;  FAX  202-720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington, 


ex:  20090-6456;  telephone  202-720- 
2491;  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979,  both  as 
amended  (7  CFR  part  979),  regulating 
the  handling  of  melons  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  IDepartment  is  isstiing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  melon  handlers 
are  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
melons  beginning  October  1,  1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AgriciUtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  32  producers 
of  South  Texas  melons  in  the 
production  area  and  approximately  24 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  S500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  melon  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
melons.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportimity  to  participate  and 
provide  input. 

The  Committee,  in  a  telephone  vote 
on  September  25,  1996,  unanimously 
recommended  1996-97  administrative 
expenses  of  $100,000  for  personnel, 
office,  and  the  travel  portion  of  the 
compliance  budget.  These  expenses 
were  approved  by  the  Department  in 
October  1996.  The  assessment  rate  and 
funding  for  the  research  projects  and  the 
road  guard  station  maintenance  portion 
of  the  compliance  budget  were  to  be 
recommended  at  a  later  Committee 
meeting. 

The  Committee  subsequently  met  on 
December  17. 1996,  and  unanimously 
recommended  1996-97  expenditures  of 
$308,000  and  an  assessment  rate  of 
$0.07  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditures  were  $395,159.  The 
assessment  rate  of  $0.07  is  the  same  as 
last  year's  established  rate.  Major 
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expenditures  recommended  by  the 
Committee  for  the  1996-97  fiscal  period 
include  $84,500  for  personnel  and 
administrative  expenses,  $115,500  for 
compliance.  $64,000  for  a  melon  disease 
management  program,  $33,125  for 
breeding  and  variety  development,  and 
$10,875  for  melon  variety  evaluation. 
Budgeted  expenses  for  these  items  in 
1995-96  were  $95,544,  $139,500. 
$86,716.  $32,674.  and  $10,875. 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Melon  shipments  for  the  year  are 
estimated  at  3.870,000  cartons,  which 
should  provide  $270,900  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  February 
20,  1997,  issue  of  the  Federal  Register 
(62  FR  7659).  That  rule  provided  a  30- 
day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 


Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  October  1.  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  melons  handled  during 
such  fiscal  period;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period;  no  comments  were  received. 

List  of  Subiects  in  7  CFR  Part  979 

Marketing  agreements,  Melons. 
Reporting  and  recordkeeping 
requirements. 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  979  which  was 
published  at  62  FR  7659  on  February  20. 
1997.  is  adopted  as  a  final  rule  without 
change. 

Dated:  lune  2, 1997. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-14877  Filed  6-5-97;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
RIN  0960-AD89 

Suppleniental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Technical 
Changes  to  Title  XVI 

agency:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  We  are  amending  the 
supplemental  security  income  (SSI) 


regulations  by  making  technical  changes 
to  our  rules  on  income  and  resources. 
These  technical  changes  update  lists  of 
exclusions  from  income  and  resources 
under  the  SSI  program  that  are  in 
statutes  other  than  the  Social  Security 
Act  (the  Act)  and  make  an  additional 
technical  correction.  We  are  also 
reflecting  a  statutory  provision  from  the 
Social  Security  Independence  and 
Program  Improvements  Act  (SSIPIA)  of 
1994  concerning  optional  State 
supplementary  payments. 
EFFECTIVE  DATE:  July  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino,  3-A-3  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  (410)  965-1769. 
SUPPLEMENTARY  INFORMATION:  In  these 
final  regulations  we  are  making 
technical  changes  to  the  SSI  regulations 
as  follows:  Updating  the  appendix  at  the 
end  of  subpart  K  which  lists  exclusions 
from  income  in  statutes  other  than  the 
Act;  updating  the  lists  of  statutory 
exclusions  from  resources  contained  in 
subpart  L;  and  making  a  technical 
correction  in  subpart  L  for  conformity 
with  prior  regulatory  changes.  In 
addition,  we  are  reflecting,  in  subpart  T, 
a  statutory  provision  which  explains 
that  some  States  which  have  Federal 
administration  of  their  optional 
supplementary  payments  may  elect  to 
exclude  for  pass-along  compliance 
purposes  certain  payments  made  as  a 
result  of  the  Sullivan  v.  Zebley.  493  U.S. 
521  (1990)  class  action.  The  changes 
and  added  provision  are  described 
below. 

Subpart  K,  Appendix,  Changes 

At  the  end  of  part  416.  subpart  K,  we 
maintain  an  appendix  which  lists  types 
of  income  excluded  under  the  SSI 
program  as  provided  by  Federal  laws 
other  than  the  Act.  We  update  this  list 
periodically.  However,  we  apply  the  law 
in  effect  due  to  changes  to  Federal 
statutes  whether  or  not  the  list  in  the 
appendix  has  beej^^ended  to  reflect 
the  statutory  ch^ges.  We  are  revising 
the  appendix  tp  subpart  K  as  follows: 

1.  Under  the  heading  IV.  Native 
Americans,  we  are  updating  the  list  to 
reflect  the  exclusion  from  income  for 
SSI  purposes  of  additional  payments, 
funds,  distributions,  and  other  income 
provided  by  Federal  laws  that  affect 
Alaskan  Natives  and  other  Indian 
entities.  As  appropriate,  we  include  a 
Note —  regarding  our  treatment  of  the 
income  under  the  deeming  of  income 
from  sponsors  to  aliens  provisions. 

We  are  adding  22  types  of  payments 
made  to  Native  American  entities  to  the 
list  of  income  exclusions  provided  by 
Federal  statutes.  We  also  are  making 
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some  minor  clarifications,  such  as 
correcting  statutory  citations  or 
renumbering,  for  some  of  the  exclusions 
already  listed  in  section  FV. 

We  are  dividing  the  list  of  Native 
American  exclusions  into  three 
subsections  for  ease  of  reference.  The 
first  group,  in  paragraph  (a),  lists  types 
of  payments  that  are  excluded  from 
income  without  regard  to  specific  tribes 
or  Indian  groups.  These  include 
payments  of  certain  Indian  judgment 
funds;  per  capita  distributions  of  all 
funds  held  in  trust  by  the  Secretary  of 
the  Interior;  payments  excluded 
pursuant  to  the  Alaska  Native  Clqims 
Settlement  Act;  and  payments  up  to 
$2,000  each  year  received  by  certain 
Native  Americans  that  are  derived  from 
individual  interests  in  trust  or  restricted 
lands.  Only  the  latter  exclusion,  which 
was  provided  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
(Pub.  L.)  103-66,  is  being  added  to  the 
appendix.  The  other  three  were  in  the 
appendix,  but  will  be  renumbered  and 
grouped  together. 

The  second  group,  in  paragraph  (b),  of 
Native  American  exclusions  lists  certain 
payments  to  members  of  specific  Native 
American  tribes  or  groups.  We  are 
adding  21  payments  to  this  group,  and 
renumbering  the  exclusions  already  in 
the  appendix,  so  that  the  list  will  be  in 
chronological  order  by  public  law. 

The  third  group  of  exclusions,  in 
paragraph  (c),  lists  receipts  from  land 
held  in  trust  for  specific  tribes  or 
groups.  We  are  not  adding  any 
exclusions  to  that  list,  but  are 
renumbering  them. 

2.  Under  tie  heading  V.  Other  v/e  are 
adding  new  paragraph  (f)  which 
excludes  from  income  child  care  or 
reimbursement  for  child  care  as 
provided  under  the  Child  Care  and 
Development  Block  Grant  Act,  as 
amended  by  section  8(b)  of  Public  Law 
102-586.  We  are  also  adding  a  new 
paragraph  (g)  to  reflect  the  exclusion 
from  income  of  payments  made  to 
individuals  because  of  their  status  as 
victims  of  Nazi  persecution  pursuant  to 
section  1(a)  of  the  Victims  of  Nazi 
Persecution  Act  of  1994.  Public  Law 
103-286. 

Subpart  L  Changes 

We  are  updating  §  416.1236(a), 
Exclusions  from  resources:  provided  by 
other  statutes  which  lists  exclusions 
from  resources  under  the  SSI  program. 
We  update  the  list  to  show  that 
resources  derived  from  the  conversion 
of  most  payments  to  Native  Americans 
that  are  types  of  income  listed  in  the 
appendix  to  subpart  K  of  part  416 — IV. 
Native  Americans,  are  excluded  from 
resources  under  the  SSI  program. 


Accordingly,  we  are  revising  the 
resource  exclusions  specific  to  Indian 
tribes  or  groups  to  reflect  the  changes 
made  in  appendix  K. 

We  are  also  adding  a  new  paragraph 
(a)(18)  to  §  416.1236  to  reflect  the 
exclusion  bom  resources  of  payments 
made  to  individuals  because  of  thefr 
status  as  victims  of  Nazi  persecution 
pursuant  to  section  1(a)  of  the  Victims 
of  Nazi  Persecution  Act  of  1994.  Public 
Law  103-286  (108  Stat.  1450). 

Additionally,  we  are  amending 
§416.1245(h)(3)(ii)  to  conform  with  a 
change  to  §  416.1242(a)  promulgated  on 
November  15,  1993  at  58  FR  60103. 
Under  that  regulatory  change,  the  Social 
Security  Administration's  acceptance  of 
the  written  agreement  for  conditional 
payments  is  effective  when  the 
applicant/recipient  receives  our  written 
notice.  Our  change  to 
§416.1245(b)(3)(ii)  states  that  within  30 
days  of  receiving  our  notice  accepting 
the  conditional  payments  agreement 
(instead  of  within  30  days  of  signing  the 
agreement),  the  applicant/recipient 
must  take  certain  steps  to  sell  his  or  her 
property. 

Subpart  T  Addition 

We  are  amending  §  416.2096(c), 
Meeting  the  passalong  requirement — 
total  expenditures.  Exception — ,  by 
adding  a  new  paragraph  (6)  to  place  in 
regulations  the  statutory  provision  of 
section  209  of  the  SSIPIA  of  1994  (Pub. 
L.  103-296).  Section  209  amends 
section  1618(b)  of  the  Act.  The 
amendment  provides  that  for  piuj)oses 
of  determining  whether  a  State's 
expenditures  for  supplementary 
payments  in  the  12-month  period 
beginning  on  the  effective  date  of  any 
increase  in  the  level  of  SSI  benefits  are 
not  less  than  the  State's  expenditures  for 
the  payments  in  the  preceding  12 -month 
period,  the  Commissioner  of  Social 
Security,  in  computing  the  State's 
expenditures,  shall  disregard,  piu^uant 
to  a  one-time  election  of  the  State,  all 
expenditures  by  the  State  for  retroactive 
supplementary  payments  that  are 
required  to  be  made  in  connection  with 
the  retroactive  SSI  benefits  referred  to  in 
section  5041  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90), 
Public  Law  101-508.  This  section  of 
OBRA  '90  addresses  only  those 
retroactive  SSI  benefits  paid  as  a  result 
of  Sullivan  v.  Zebley.  493  U.S.  521 
(1990).  To  make  clear  that  these 
regulations  apply  only  to  the  retroactive 
SSI  benefits  as  a  result  of  Sullivan  v. 
Zebley,  we  are  including  this  court  case 
reference  in  the  regulations. 


Regulatory  Procedures 

When  developing  our  regulations,  we 
follow  the  rulemaking  procedures 
specified  in  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553.  The 
APA  provides  exceptions  to  its  notice  of 
proposed  rulemaking  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  imder  5  U.S.C. 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 
procedures  in  this  case.  Good  cause 
exists  because  these  rules  contain  only 
changes  which  reflect  statutory 
exclusions  of  income  and  resources  in 
statutes  other  than  the  Act  and  a 
technical  change,  and  reflect  a  statutory 
provision  from  the  SSIPIA  of  1994,  none 
of  which  involve  the  setting  of  policy. 
Therefore,  opportimity  for  prior 
comment  is  uiuiecessary,  and  we  are 
issuing  these  changes  to  our  regulations 
as  final  rules. 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354.  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.006 — Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  May  27, 1997. 
John  J.  Callahan. 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  in  of  title 


20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  41 6— {AMENDED] 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1602.  1611. 
1612. 1613,  1614(0,  1621.  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1381a.  1382.  1382a,  1382b.  1382c(f),  1382J, 
and  1383);  sec.  211,  Pub.  L.  93-66.  87  SUt. 
154  (42  U.S.C.  1382  note). 

2.  In  the  appendix  following  subpart 
K  of  part  416.  TV.  Native  Americans  is 
revised  and  in  V.  Other,  paragraphs  (f) 
and  (g)  are  added  to  read  as  follows: 

Appendix  to  Subpart  K  of  Part  416— 
List  of  Types  of  Income  Excluded 
Under  the  SSI  Program  as  Provided  by 
Federal  Laws  Other  Than  the  Social 
Security  Act 


rV.  Native  Americans 

(a)  Types  of  Payments  Excluded  Without 
Regard  to  Specific  Trit>es  or  Groups — 

(1)  Indian  judgment  funds  that  are  held  in 
trust  by  the  Secretary  of  the  Interior  or 
distributed  per  capita  pursuant  ^o  a  plan 
prepared  by  the  Secretary  of  the  Interior  and 
not  disapproved  by  a  joint  resolution  of  the 
Congress  under  Public  Law  93-134  as 
amended  by  section  4  of  Public  Law  97-458 
(96  Stat.  2513,  25  U.S.C.  1408).  Indian 
judgment  funds  include  interest  and 
investment  income  accrued  while  such  funds 
are  so  held  in  trust.  This  exclusion  extends 
to  initial  purchases  made  with  Indian 
judgment  funds.  This  exclusion  does  not 
apply  to  sales  or  conversions  of  initial 
purchases  or  to  subsequent  purchases. 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(2)  All  funds  held  in  trust  by  the  Secretary 
of  the  Interior  for  an  Indian  tribe  and 
distributed  per  capita  to  a  member  of  that 
tribe  are  excluded  from  income  under  Public 
Uw  98-e4  (97  Stat.  365,  25  U.S.C.  117b). 
Funds  held  by  Alaska  Native  Regional  and 
Village  Corporations  (ANRVC)  are  not  held  in 
trust  by  the  Secretary  of  the  Interior  and 
therefore  ANRVC  dividend  distributions  are 
not  'txcluded  from  countable  income  under 
this  exclusion.  For  ANRVC  dividend 
distributions,  see  paragraph  IV.(a)(3)  of  this 
appendix. 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(3)  Distributions  received  by  an  individual 
Alaska  Native  or  descendant  of  an  Alaska 
Native  from  an  Alaska  Native  Regional  and 
Village  Corporation  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act.  as  follows: 
cash,  including  cash  dividends  on  stock 
received  from  a  Native  Corporation,  to  the 
extent  that  it  does  not.  in  the  aggregate, 
exceed  $2,000  per  individual  each  year; 
stock,  including  stock  issued  or  distributed 
by  a  Native  Corporation  as  a  dividend  or 


distribution  on  stock;  a  partnership  interest; 
land  or  an  interest  in  land,  including  land  or 
an  interest  in  land  received  from  a  Native 
Corporation  as  a  dividend  or  distribution  on 
stock;  and  an  interest  in  a  settlement  trust. 
This  exclusion  is  pursuant  to  section  15  of 
the  Alaska  Native  Claims  Settlement  Act 
Amendments  of  1987,  Public  Law  100-241 
(101  Stat.  1812.  43  U.S.C.  1626(c)),  effective 
February  3, 1988. 

Note — This  exclusion  does  not  apply  in 
deeming  income  from  sponsors  to  aliens. 

(4)  Up  to  $2,000  per  year  received  by 
Indians  that  is  derived  from  individual 
interests  in  trust  or  restricted  lands  under 
section  13736  of  Public  Law  103-66  (107 
Stat.  663,  25  U.S.C.  1408,  as  amended). 

(b)  Payments  to  Members  of  Specific  Indian 
Tribes  and  Groups — 

(1)  Per  capita  ptayments  to  members  of  the 
Red  Lake  Band  of  Chippewa  Indians  from  the 
proceeds  of  the  sale  of  timber  and  lumber  on 
the  Red  Lake  Reservation  under  section  3  of 
Public  Law  85-794  (72  Stat.  958). 

(2)  Per  capita  distribution  payments  by  the 
Blackfeet  and  Cros  Ventre  tribal  governments 
to  members  which  resulted  from  judgment 
funds  to  the  tribes  under  section  4  of  Public 
Law  92-254  (86  Stat.  65)  and  under  section 

6  of  Public  Law  97-408  (96  Stat.  2036). 

(3)  Settlement  fund  payments  and  the 
availability  of  such  funds  to  members  of  the 
Hopi  and  Navajo  Tribes  under  section  22  of 
Public  Law  93-531  (88  Stat.  1722)  as 
amended  by  Public  Law  96-305  (94  Stat. 
929). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(4)  Judgment  funds  distributed  per  capita 
to,  or  held  in  trust  for,  members  of  the  Sac     i, 
and  Fox  Indian  Nation,  and  the  availability 
of  such  funds  under  section  6  of  Public  Law 
94-189  (89  Stat.  1094). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(5)  Judgment  funds  distributed  per  capita 
to,  or  held  in  trust  for,  members  of  the  Grand 
River  Band  of  Ottawa  Indians,  and  the 
availability  of  such  funds  under  section  6  of 
Public  Law  94-540  (90  Stat.  2504). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(6)  Any  judgment  funds  distributed  per 
capita  to  members  of  the  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian  Nation  or 
the  Apache  Tribe  of  the  Mescalero 
Reservation  under  section  2  of  Public  Law 
95-433  (92  Stat.  1047,  25  U.S.C.  609c-l). 

(7)  Any  judgment  funds  distributed  per 
capita  or  made  available  for  programs  for 
members  of  the  Delaware  Tribe  of  Indians 
and  the  absentee  Delaware  Tribe  of  Western 
Oldahoma  under  section  8  of  Public  Law  96- 
318  (94  Stat.  971). 

(8)  All  funds  and  distributions  to  members 
of  the  Passamaquoddy  Tribe,  the  Penobscot 
Nation,  and  the  Houlton  Band  of  Maliseet 
Indians  under  the  Maine  Indian  Claims 
Settlement  Act,  and  the  availability  of  such 
funds  under  section  9  of  Public  Law  96—420 
(94  Stat.  1795,  25  U.S.C.  1728(c)). 


Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(9)  Any  distributions  of  judgment  funds  to 
members  of  the  San  Carlos  Apache  Indian 
Tribe  of  Arizona  under  section  7  of  Public 
Law  93-134  (87  Stat.  468)  and  Public  Law 
97-95  (95  Stat.  1206). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(10)  Any  distribution  of  judgment  funds  to 
members  of  the  Wyandot  Tribe  of  Indians  of 
Oklahoma  under  section  6  of  Public  Law  97- 
371  (96  Stat.  1814). 

(11)  Distributions  of  judgment  funds  to 
members  of  the  Shawnee  Tribe  of  Indians 
(Absentee  Shawnee  Tribe  of  Oklahoma,  the 
Eastern  Shawnee  Tribe  of  Oklahoma  and  the 
Cherokee  Band  of  Shawnee  descendants) 
under  section  7  of  Public  Law  97-372  (96 
Stat.  1816). 

(12)  Judgment  funds  distributed  per  capita 
or  made  available  for  programs  for  members 
of  the  Miami  Tribe  of  Oklahoma  and  the 
Miami  Indians  of  Indiana  under  section  7  of 
Public  Law  97-376  (96  Stat.  1829). 

(13)  Distributions  of  judgment  funds  to 
members  of  the  Clallam  Tribe  of  Indians  of 
the  State  of  Washington  (Port  Gamble  Indian 
Community,  Lower  Elwha  Tribal  Community 
and  the  Jamestown  Band  of  Clallam  Indians) 
under  section  6  of  Public  Law  97-402  (96 
SUt.  2021). 

(14)  Judgment  funds  distributed  per  capita 
or  made  available  for  programs  for  members 
of  the  Pembina  Chippewa  Indians  (Turtle 
Mountain  Band  of  Chippewa  Indians, 
Chippewa  Cree  Tribe  of  Rocky  Boy's 
Reservation,  Minnesota  Chippewa  Tribe, 
Little  Shell  Band  of  the  Chippewa  Indians  of 
Montana,  and  the  nonmember  Pembina 
descendants)  under  section  9  of  Public  Law 
97-403  (96  Stat.  2025). 

(15)  Per  capita  distributions  of  judgment 
funds  to  members  of  the  Assiniboine  Tribe  of 
Fort  Belknap  Indian  Community  and  the 
Papago  Tribie  of  Arizona  under  sections  6  and 
8(d)  of  Public  Law  97-408  (96  Stat.  2036. 
2038). 

(16)  Up  to  S2.000  of  per  capita 
distributions  of  judgment  funds  to  members 
of  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  under  section  4  of  Public 
Law  97-436  (96  Stat.  2284). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(17)  Judgment  funds  distributed  to  the  Red 
Lake  Band  of  Chippewa  Indians  under 
section  3  of  Public  Law  98-123  (97  Stat.  816). 

(18)  Funds  distributed  per  capita  or  family 
interest  payments  for  members  of  the 
Assiniboine  Tribe  of  Fort  Belknap  Indian 
Community  of  Montana  and  the  Assiniboine 
Tribe  of  the  Fort  Peck  Indian  Reservation  of 
Montana  under  section  5  of  Public  Law  98- 
124  (97  Stat.  818). 

(19)  Distributions  of  judgment  funds  and 
income  derived  therefrom  to  members  of  the 
Shoalwater  Bay  Indian  Tribe  under  section  5 
of  Public  Law  98-432  (98  Stat.  1672). 

(20)  All  distributions  to  heirs  of  certain 
deceased  Indians  under  section  8  of  the  Old 
Age  Assistance  Claims  Settlement  Act,  Public 
Law  98-500  (98  Stat.  2319). 


UMI 
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Note — ^This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(21)  Judgment  funds  distributed  per  capita 
or  made  available  for  any  tribal  program  for 
members  of  the  Wyandotte  Tribe  of 
Oklahoma  and  the  Absentee  Wyandottes 
under  section  106  of  Public  Law  98-602  (98 
Stat.  3151). 

(22)  Per  capita  and  dividend  payment 
distributions  of  judgment  funds  to  members 
of  the  Santee  Sioux  Tribe  of  Nebraska,  the 
Flandreau  Santee  Sioux  Tribe,  the  Prairie 
Island  Sioux,  Lower  Sioux,  and  Shakopee 
Mdewakaoton  Sioux  Communities  of 
Minnesota  under  section  8  of  Public  Law  99- 
130  (99  Stat.  552)  and  section  7  of  Public  Law 
93-134  (87  Stat.  468),  as  amended  by  Public 
Uw  97-458  (96  Stat.  2513;  25  U.S.C.  1407). 

(23)  Funds  distributed  per  capita  or  held  in 
trust  for  members  of  the  Chippewas  of  Lake 
Superior  and  the  Chippewas  of  the 
Mississippi  under  section  6  of  Public  Law 
99-146  (99  Stat.  782). 

(24)  Distributions  of  claims  settlement 
funds  to  members  of  the  White  Earth  Band 
of  Chippewa  Indians  as  allottees,  or  their 
heirs,  under  section  16  of  Public  Law  99-264 
(100  SUt  70). 

(25)  Payments  or  distributions  of  judgment 
funds,  and  the  availability  of  any  amount  for 
such  payments  or  distributions,  to  members 
of  the  Saginaw  Chippewa  Indian  Tribe  of 
Michigan  under  section  6  of  PubUc  Law  99- 
346  (100  Stot.  677). 

Note — This  exclusion  applies  to  the 
income  of  sptonsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(26)  Judgment  funds  distributed  per  capita 
or  held  in  trust  for  members  of  the 
Chippewas  of  Lake  Superior  and  the 
Chippewas  of  the  Mississippi  under  section 
4  of  Public  Law  99-377  (100  Stat.  805). 

(27)  Judgment  fiinds  distributed  to 
members  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  under  section  4  of  Public 
Law  100-139  (101  Stat.  822). 

(28)  Per  capita  payments  of  claims 
settlement  funds  to  members  of  the  Coushatta 
Tribe  of  Louisiana  under  section  2  of  Public 
Law  100-411  (102  SUt.  1097)  and  section  7 
of  Public  Law  93-134  (87  SUt  468).  as 
amended  by  Public  Law  97-458  (96  SUt. 
2513:  25  U.S.C.  1407). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(29)  Funds  distributed  per  capita  for 
members  of  the  Hoopa  Valley  Indian  Tribe 
and  the  Yurok  Indian  Tribe  under  sections  4, 
6  and  7  of  Public  Law  100-580  (102  SUt. 
2929,  2930,  2931)  and  section  3  of  Public 
Uw  98-64  (97  SUt.  385;  25  U.S.C  117b). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(30)  Judgment  funds  held  in  trust  by  the 
United  States,  including  interest  and 
investment  income  accruing  on  such  funds, 
and  judgment  funds  made  available  for 
programs  or  distributed  to  members  of  the 
Wisconsin  Band  of  Potawatomi  (Hannahville 
Indian  Community  and  Forest  County 
Potawatomi)  under  section  503  of  Public  Law 
100-581  (102  Stat.  2945). 


Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
lives  in  the  sponsor's  household. 

(31)  All  funds,  assets,  and  income  from  the 
trust  fund  transferred  to  the  members  of  the 
Puyallup  Tribe  tinder  section  10  of  the 
Puyallup  Tribe  of  Indians  Settlement  Act  of 

1989,  Public  Law  101-41  (103  Stat.  88,  25 
U.S.C.  1773h(c)). 

Note — This  exclusion  does  not  apply  in 
deeming  income  from  sponsors  to  aliens. 

(32)  Judgment  funds  distributed  per  capita, 
or  held  in  trust,  or  made  available  for 
programs,  for  members  of  the  Seminole 
Nation  of  Oklahoma,  the  Seminole  Tribe  of 
Florida,  the  Miccosukee  Tribe  of  Indians  of 
Florida  and  the  Lndef>endent  Seminole 
Indians  of  Florida  under  section  8  of  Public 
Uw  101-277  (104  Stat.  145). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
Uves  in  the  sponsor's  household. 

(33)  Payments,  funds,  distributions,  or 
income  derived  from  them  to  members  of  the 
Seneca  Nation  of  New  York  under  section 
8(b)  of  the  Seneca  Nation  Settlement  Act  of 

1990,  Public  Uw  101-503  (104  Stat  1297,  25 
U.S.C.  1774f). 

Note — This  exclusion  does  not  apply  in 
deeming  income  from  sp>onsors  to  aliens. 

(34)  Per  capita  distributions  of  settlement 
funds  under  section  102  of  the  Fallon  Paiute 
Shoshone  Indian  Tribes  Water  Rights 
Settlement  Act  of  1990,  Public  Uw  101-618 
(104  Stat  3289)  and  section  7  of  Public  Uw 
93-134  (87  Stat  468),  as  amended  by  Public 
Uw  97-458  (96  Stat  2513;  25  U.S.C.  1407). 

(35)  Settlement  funds,  assets,  income, 
paymente,  or  distributions  from  Trust  Funds 
to  members  of  the  Catawba  Indian  Tribe  of 
South  Carolina  under  section  ll(m)  of  PubUc 
Uw  103-116  (107  Stat  1133). 

(36)  Setdement  funds  held  in  trust 
(including  interest  and  investment  income 
accruing  on  such  funds)  for,  and  payments 
made  to,  members  of  the  Confederated  Tribes 
of  the  Colville  Reservation  under  section  7(b) 
of  Public  Uw  103-436  (108  Stat.  4579). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  ahen 
Uves  in  the  sponsor's  household. 

(c)  Receipts  from  Lands  Held  in  Trust  for 
Certain  Tribes  or  Groups — 

(1)  Receipts  from  land  held  in  trust  by  the 
federal  government  and  distributed  to 
members  of  certain  Indian  tribes  under 
section  6  of  Public  Uw  94-114  (89  Stat  579, 
25  U.S.C.  459e). 

Note — This  exclusion  applies  to  the 
income  of  sponsors  of  aliens  only  if  the  alien 
Uves  in  the  sponsor's  household. 

(2)  Receipts  derived  from  trust  lands 
awarded  to  the  Pueblo  of  Santa  Ana  and 
distributed  to  members  of  that  tribe  under 
section  6  of  PubUc  Uw  95-498  (92  Stat 
1677). 

(3)  Receipts  derived  from  trust  lands 
awarded  to  the  Pueblo  of  Zia  of  New  Mexico 
and  distributed  to  members  of  that  tribe 
under  section  6  of  PubUc  Uw  95-499  (92 
Stat  1680). 

V.  Other 


(f)  The  value  of  any  child  care  provided  or 
arranged  (or  any  payment  for  such  care  or 
reimbursement  for  costs  incurred  for  such 
care)  under  the  Child  Care  and  Development 
Block  Crant  Act,  as  amended  by  section  8(b) 
of  Public  Uw  102-586  (106  Stat.  5035). 

(g)  Payments  made  to  individuals  because 
of  their  status  as  victims  of  Nazi  persecution 
excluded'^pursuant  to  section  1(a)  of  the 
Victims  of  Nazi  Persecution  Act  of  1994, 
PubUc  Uw  103-286  (108  Stat  1450). 

3.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Aathority:  Sees.  702(a)(5),  1602. 1611, 
1612, 1613, 1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.C  902(a)(5), 
1381a,  1382,  1382a,  1382b,  1382c(f),  1382J, 
and  1383):  sec.  211,  PubUc  Uw  93-66.  87 
Stat  154  (42  U.S.C.  1382  note). 

4.  In  §416.1236,  paragraph  (a)(2)  is 
revised;  the  last  sentence  of  paragraph 
(a)(12)  is  revised;  paragraphs  (a)(13), 
(a)(16),  and  (a)(19)  are  removed; 
paragraphs  (a)(14).  (ai(15).  (a)(17). 
(a)(18),  and  (a)(20)  are  redesignated  as 
paragraph  (a)(13),  (a)(14).  (a)(15),  (a)(16). 
and  (a)(17),  respectively;  and  a  new 
paragraph  (a)(18)  is  added  to  read  as 
follows: 

§  41 6. 1 236    Exclusions  frxxn  resources; 
provided  t>y  ott>er  statutes. 

(a)*   *   * 

(2)  Payments  made  to  Native 
Americans  as  listed  in  paragraphs  (b) 
and  (c)  of  section  IV  of  the  appendix  to 
subpart  K  of  part  416,  as  provided  by 
Federal  statutes  other  than  the  Social 
Seciuity  Act 
•        •        •        •        • 

(12)  •  •  *  For  the  treatment  of 
ANRVC  dividend  distributions,  see 
paragraph  (a)(10)  of  this  section. 

***** 

(18)  Payments  made  to  individuals 
because  of  their  status  as  victims  of  Nazi 
persecution  excluded  pursuant  to 
section  1(a)  of  the  Victims  of  Nazi 
Persecution  Act  of  1994,  Public  Law 
103-286  (108  Stat  1450). 

5.  In  §416.1245,  the  introductory  text 
of  paragraph  (b)(3)(ii),  is  revised  to  read 
as  follows: 

§416.1245    Exceptions  to  required 
disposition  o(  real  property. 


(b)*  •  • 

(3)«  •  • 

(ii)  Within  30  days  of  receiving  notice 
that  we  have  accepted  the  individual's 
signed  written  agreement  to  dispose  of 
the  property,  and  absent  good  cause  for 
not  doing  so,  the  individual  must: 

6.  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1616. 1618,  and 
1631  of  the  Social  Security  Act  (42  U.S.C. 


30Of 
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902(a)(5).  1382e,  1382g.  and  1383);  sec.  212. 
Public  Law  93-66.  87  Stat.  155  (42  U.S.C. 
1382  note);  sec.  8(a).  (b)(l)-{b)(3).  Public  Uw 
93-233.  87  Stat.  956  (7  U.S.C.  612c  note. 
1431  note  and  42  U.S.C.  1382e  note);  sees. 
l(a)-(c)  and  2(a).  2(b)(1).  2(b)(2).  Public  Uw 
93-335.  88  Stat.  291  (42  U.S.C.  1382  note. 
1382e  note). 

7.  Section  416.2096  is  amended  by 
adding  a  new  pafB^rapb  {c)(6)  to  read  as 
follows:  \ 

§  4 1 6  2096    Basic  ^ss-along  rules. 

*  •  *  «  \         « 

(c)*   •   * 

(6)  To  determine  whether  a  State's 
expenditures  for  supplementary 
payments  in  the  12-monlh  period 
beginning  on  the  effective  date  of  any 
increase  in  the  level  of  SSI  benefits  are 
not  less  than  the  State's  expenditures  for 
the  payments  in  the  preceding  12-month 
period,  in  computing  the  State's 
expenditures,  we  disregard,  pursuant  to 
a  one-time  election  of  the  State,  all 
expenditures  by  the  State  for  the 
retroactive  supplementary  payments 
that  are  required  to  be  made  under  the 
Sullivan  v.  Zebley.  493  U.S.  521  (1990) 
class  action. 


[FR  Doc.  97-14615  Filed  6-5-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  172 
[Docket  No.  91 F-01 60] 

Food  Additives  Permitted  For  Direct 
Addition  to  Food  For  Human 
Consumption;  Polydextrose 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polydextrose  as  a 
formulation  aid  in  film  coatings  applied 
to  vitamin  smd  mineral  supplement 
tablets.  This  action  is  in  response  to  a 
petition  filed  by  Scientific  Services. 
Colorcon  (Colorcon). 
DATES:  Effective  June  6.  1997;  written 
objections  and  requests  for  a  hearing  by 
July  7,  1997. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3107. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  31.  1991  (56  FR  24821).  FDA 
announced  that  a  food  additive  petition 
(FAP  1A4258)  had  been  filed  by 
Colorcon.  415  Moyer  Blvd..  West  Point. 
PA  19486,  proposing  that  §  172.841 
Polydextrose  (21  CFR  172.841)  be 
amended  to  provide  for  the  safe  use  of 
polydextrose  as  a  formulation  aid  (film 
former/adhesion  promoter)  in  film 
coatings  applied  to  vitamin  and  mineral 
supplement  tablets. 

Film  coatings  are  applied  to  tableted 
food  supplements  to  mask  taste  and  to 
facilitate  both  swallowing  and 
identification.  In  the  petition,  data  were 
provided  by  the  petitioner  to  establish 
that :  (1)  Polydextrose  provides 
substantial  improvement  in  the 
adhesion  of  the  coating  to  tableted  food 
supplements,  and  (2)  it  considerably 
improves  the  stability  of  colored 
coatings.  The  petitioner  also  established 
that  the  optimal  level  of  polydextrose  in 
the  coating  is  25  percent.  With  the 
coating  constituting  5  percent  of  the 
tablet,  the  polydextrose  content  in  the 
final  coated  product  would  be  about 
1.25  percent  by  weight  or  a  maximum 
of  13  milligrams  (mg)  per  tablet.  Thus. 
even  for  heavy  users  of  food 
supplements  (consuming  5  to  10  tablets 
per  day),  the  petitioner  estimates  that 
the  maximum  consumption  of 
polydextrose  from  the  proposed  use  of 
the  additive  in  vitamin  and  mineral 
supplements  would  be  no  more  than 
130  mg  per  person  per  day  (Ref.  1). 

FDA  concurs  with  the  petitioner's 
estimates  of  consumer  exposure  to  the 
additive  from  the  petitioned  use. 
Further,  the  agency  finds  that  this 
consumption  is  insignificant  compared 
to  the  cumulative  intake  of  polydextrose 
from  all  currently  regulated  uses  of  the 
additive. 

Accordingly,  based  on  its  evaluation 
of  the  data  in  the  petition  and  other 
relevant  material.  FDA  concludes  that 
the  proposed  food  additive  use  is  safe, 
that  the  additive  will  achieve  its 
intended  technical  effect,  and  that 
therefore,  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 


with  the  information  contact  persoii 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  7,  1997,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Refierence 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Memorandum  dated  July  31, 1996.  from 
Z.  S.Olempska-Beer,  Division  of  Product 
Manufacture  and  Use,  FDA,  to  R.  M.  Angeles 
concerning  review  of  chemistry  data  in  FAP 
1A4258. 
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List  of  Sub)ects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkveping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PAPT   172     POOD  ADO'-^'VES 
^'ERMfTED  POR  DiREC  aDOITION 
"0  -OOO  ^O^  •^UM4^ 
CONSUMP'-iON 

£»■ 

1.  The  authority  citation  for  21  CFR 
part  1 72  continues  to  read  as  follows: 

Authority:  Sees.  201,  401.  402,  409.  701, 
721  of  the  Federal  Food,  Drug  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342.  348,  371,  379e). 

2.  Section  §  172.841  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§172.84      >"otyOextrose. 


E PAR   MEN-  OP  HEALTH  AND 


(c)  Polydextrose  is  used  in  accordance 
with  current  good  manufactiuing 
practices  as  a  bulking  agent,  formulation 
aid,  humectant,  and  textunzer  in  the 
following  foods  when  standards  of 
identity  established  under  section  401 
of  the  act  do  not  preclude  such  use: 
Baked  goods  and  baking  mixes 
(restricted  to  fruit,  custard,  and 
pudding-filled  pies;  cakes;  cookies;  and 
similar  baked  products);  chewing  gum; 
confections  and  frostings;  dressings  for 
salads:  frozen  dairy  desserts  and  mixes; 
fruit  spreads;  gelatins,  puddings  and 
fillings;  hard  and  soft  candy;  peanut 
spread;  sweet  sauces,  toppings,  and 
syrups;  film  coatings  on  single  and 
multiple  vitamin  and  mineral 
supplement  tablets. 
•     *     •     •     • 

Dated:  May  8, 1997. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  9*7-14752  Filed  6-5-97;  8:45  am] 
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21  CFP  -'a--  ^56 
[Docke'  '^     4^^     400) 

Opntnairt-nc  r>ev^ices    •^eca-s.-.iticatlon 
of  HigiG  Gas  Permeatie  ^ontact  Lens 
Solution  Sof^  ''-'yoroDniuc)  Contact 
Le^-s  Soius^o^-i   and  Vontact  Lens  Heat 
Disintecting  unit 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  reclassifying  from  class  III 
(premarket  approval)  to  class  II  (special 
controls)  rigid  gas  permeable  contact 
lens  solution,  soft  (hydrophilic)  contact 
lens  solution,  and  the  contact  lens  heat 
disinfection  unit.  Collectively,  these 
devices  are  referred  to  as  transitional 
contact  lens  care  products,  which 
include  saline  solutions;  in-eye 
lubricating/rewetting  drops;  disinfecting 
and  conditioning  products;  contact  lens 
cleaners;  and  heat  disinfecting  units. 
This  reclassification  is  in  accordance 
with  provisions  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  and  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  aiuiouncing  the 
availability  of  a  guidance  describing  the 
evidence  that  may  demonstrate  the 
substantial  equivalence  of  new  contact 
lens  care  products  to  legally  marketed 
predicate  lens  care  products. 
EFFECTIVE  DATE:  July  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Dxug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  act  (21  U.S.C.  321  et.  seq.),  as 
amended  by  the  1976  amendments  (Pub. 
L.  94-295)  and  the  SMDA  (Pub.  L.  101- 
629),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
establishes  three  classes  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness:  Class  I, 
general  contlx)ls;  class  II,  special 


controls;  and  class  m,  premarket 
approval. 

The  1976  amendments  broadened  the 
definition  of  "device"  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h))  to  include 
certain  articles  that  were  once  regiilated 
as  drugs.  Under  the  1976  amendments. 
Congress  classified  into  class  III  all 
transitional  devices  (i.e.,  those  devices 
previously  regulated  as  new  drugs).  The 
legislative  history  of  the  SMDA  reflects 
congressional  concern  that  many 
transitional  devices  were  being 
overregulated  in  class  III  (H.  Rept.  808, 
101st  Cong.,  2d  sess.  26-27  (1990);  S. 
Rept.  513, 101st  Cong.,  2d  sess.  26-27 
(1990)).  Congress  amended  section 
520(1)  of  the  act  (21  U.S.C.  360j(l))  to 
direct  FDA  to  collect  certain  safety  and 
effectiveness  information  fmm  the 
manufacturers  of  transitional  devices 
still  remaining  in  class  QI  to  determine 
whether  the  devices  should  be 
reclassified  into  class  n  (special 
controls)  or  class  I  (general  controls). 
Accordingly,  in  the  Federal  Register  of 
November  14,  1991  (56  FR  57960),  FDA 
issued  an  order  under  section 
520(1)(5)(A)  of  the  act,  requiring 
manufactiuBrs  of  transitional  devices, 
including  rigid  gas  p>enneable  contact 
lens  solution  (§886.5918  (21  CFR 
886.5918));  soft  (hydrophilic)  contact 
lens  solution  (§  886.5928  (21  CFR 
886.5928));  and  the  contact  lens  heat 
disinfection  unit  (§886.5933  (21  CFR 
886.5933)),  to  submit  to  FDA  a  summary 
of,  and  a  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  the  devices,  including 
adverse  safety  or  effectiveness 
information  which  had  not  been 
submitted  under  section  519  of  the  act 
(21  U.S.C.  360i).  Manufacturers  were  to 
submit  the  sununaries  and  citations  to 
FDA  by  January  13,  1992.  However, 
because  of  misimderstandings  and 
uncertainties  regarding  the  information 
required  by  the  order,  and  whether  the 
order  applied  to  certain  manufactiuers' 
devices,  many  transitional  class  lU 
device  manufactxu^rs  failed  to  comply 
with  the  reporting  requirement  by 
January  13,  1992.  Consequentiy,  in  the 
Federal  Register  of  March  10, 1992  (57 
FR  8462),  FDA  extended  the  reporting 
period  to  March  31,  1992. 

Section  520(1)(5)(B)  of  the  act, 
provides  that,  after  the  issuance  of  an 
order  requiring  manufactiuers  to  submit 
a  siunmary  of,  and  citation  to.  any 
information  known  or  otherwise 
available  respecting  the  devices,  but 
before  December  1,  1992,  FDA  was  to 
publish  regulations  either  leaving 
transitional  class  III  devices  in  class  IQ 
or  reclassifying  them  into  class  I  or  II. 
Subsequentiy,  as  permitted  by  section 
520(1)(5)(C)  of  the  act.  in  the  Federal 
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Register  of  November  30.  1992  (57  FR 
56586),  the  agency  published  a  notice 
extending  the  period  for  issuing  such 
regulations  until  December  1.  1993.  Due 
to  limited  resources,  FDA  was  unable  to 
publish  the  regulations  before  the 
December  1,  1993,  deadline. 

In  the  Federal  Register  of  April  1, 
1996  (61  FR  14277),  FDA  published  a 
proposed  rule  to  reclassify  from  class  III 
(premarket  approval)  to  class  II  (special 
controls)  rigid  gas  permeable  contact 
lens  solution,  soft  (hydrophilic)  contact 
lens  solution,  and  the  contact  lens  heat 
disinfecting  unit.  The  proposed  rule 
contained  reasons  for  the  proposed 
reclassification,  identified  the  risks  to 
health  presented  by  the  device,  and 
included  a  summary  of  the  data  upon 
which  the  proposed  reclassification  was 
based.  Written  comments  were 
requested  by  June  17,  1996. 

n.  Summary  and  Analysis  of  Comments 
and  FDA's  Responses 

Only  one  person  from  the  public 
commented  on  the  proposal.  This 
comment  stated  that:  (1)  The  proposed 
rule  did  not  provide  a  rational  basis  for 
reclassification  because  it  did  not 
summarize,  or  provide  a  bibliography 
of,  supporting  safety  and  effectiveness 
information  so  that  interested  persons 
could  challenge  the  proposal;  (2)  FDA 
was  basing  its  reclassification  on 
protected  information  in  approved 
premarket  approval  applications 
(PMA's)  and  on  information  submitted 
in  response  to  the  order  issued  under 
section  520(1)(5)(A)  of  the  act;  and  (3) 
the  special  control  document  only 
addresses  safety  issues  and  does  not 
encompass  device  effectiveness. 

FDA  disagrees  that  the  proposed  rule 
did  not  provide  a  rational  basis  for 
reclassification  of  these  devices.  Section 
520(1)(5)(B)  states:  "In  determining 
whether  to  revise  the  classification  of  a 
device  or  to  require  a  device  to  remain 
in  class  ID,  the  Secretary  shall  apply  the 
criteria  set  forth  in  section  513(a)."  In 
accordance  with  those  criteria,  FDA  has 
determined  that  special  controls,  in  the 
form  of  the  510(k)  guidance  document 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  ot  these 
devices.  FDA  made  this  determination 
based  on  its  identification  of  the  risks  to 
health  presented  by  these  devices  and 
on  its  review  of  preclinical  and  clinical 
data  and  adverse  experience  reports. 
FDA  did  not  use  information  made 
available  under  section  520(h)(1)  or 
(h)(2)  of  the  act  to  "establish  the  safety 
or  effectiveness  of  another  device",  as 
alleged  by  the  comment. 

The  SMDA  mandates  that  FDA  review 
the  classification  of  transitional  devices 
and  reclassify  them  into  class  I  or  class 


II  unless  FDA  can  justify  requiring  them 
to  remain  in  class  III.  FDA  has 
determined  that  premarket  approval  is 
not  necessary  for  these  devices  because 
a  special  control  entitled,  "Guidance  for 
Industry;  Premarket  Notification 
(510(k))  Guidance  Document  for  Contact 
Lens  Care  Products,"  is  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 
Consequently,  FDA  cannot  justify 
requiring  these  devices  to  remain  in 
class  III. 

FDA  believes  that  it  was  Congress" 
intent  that,  whenever  possible,  FDA  use 
the  historical  information  and  expertise 
it  has  obtained  in  reviewing  scientific 
data  to  designate  special  controls  that 
can  be  used  as  a  basis  for  reclassifying 
devices.  FDA  has  had  over  25  years  of 
experience  in  reviewing  and  evaluating 
preclinical  and  clinical  data  contained 
in  more  them  100  PMA's;  hundreds  of 
PMA  annual  reports  that  include 
identification  of  adverse  reactions 
reported  for  the  device;  the  medical 
device  reporting  (MDR)  data  base  within 
FDA;  information  submitted  under 
section  520(1)(5)(A)  of  the  act;  and 
volumes  of  scientific  literatiue  for 
contact  lens  care  products.  FDA  did  not 
publish  a  bibliography  of  literature 
articles  supporting  safety  and 
effectiveness  information  because  of  the 
voluminous  number  of  literature  articles 
published  for  all  of  the  devices  included 
in  this  reclassification.  FDA  is  not  using 
data  from  PMA's  to  support 
reclassification  of  these  devices  and  will 
not  disclose  protected  information  in 
approved  PMA's. 

FDA  disagrees  that  the  guidance 
document  does  not  address 
effectiveness  issues.  Some  examples  of 
recommended  testing  to  address 
effectiveness  included  in  the  document 
are  cleaning  effectiveness,  compatibility 
testing,  and  clinical  testing  to  confirm 
results  of  preclinical  testing. 

The  same  comment  suggested  that  the 
agency  clarify  the  classification  status  of 
contact  lens  cases. 

At  the  January  26, 1995,  meeting  of 
the  Ophthalmic  Devices  Panel,  members 
unanimously  recommended  that  contact 
lens  cases  be  classified  in  class  II.  In  the 
near  future.  FDA  intends  to  publish  a 
proposal  in  the  Federal  Register 
classifying  contact  lens  cases  in  class  II 
and  including  them  under  §886.5928. 

In  accordance  with  sections 
520(1){5)(B)  and  513(a)  of  the  act,  FDA 
is  reclassifying  rigid  gas  permeable 
contact  lens  solution  (§886.5918);  soft 
(hydrophilic)  contact  lens  solution 
(§  886.5928);  and  the  contact  lens  heat 
disinfection  unit  (§  886.5933)  from  class 
III  (premarket  approval)  to  class  II 
(special  controls).  FDA  does  not  believe 


that  these  devices  can  be  classified  into 
class  I  because  general  controls  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices.  However, 
FDA  does  believe  that  these  devices  can 
be  classified  into  class  II  because 
sufficient  information  exists  to  establish 
special  controls  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  revised  guidance 
document  entitled,  "Guidance  for 
Industry;  Premarket  Notification 
(510(k))  Guidance  Document  for  Contact 
Lens  Care  Products,"  the  availability  of 
which  is  being  announced  elsewhere  in 
this  issue  of  the  Federal  Register,  is  the 
special  control  that  FDA  believes  is 
necessary  to  provide  such  assurance. 

m.  Transitional  Phase  for  Pending 
PMA's  for  Contact  Lens  Care  Products 

Below.  FDA  discusses  how  it  will 
deal  with  the  pending  original  and 
supplemental  PMA's  involving  contact 
lens  care  products  currenUy  filed  with 
the  agency.  As  of  today's  date,  all 
pending  PMA  applications  will  need  to 
be  examined  to  identify:  (1)  Those  that 
are  no  longer  subject  to  PMA  review  and 
can  be  converted  to  510(k)'s  or 
withdrawn  and  resubmitted  to  FDA  by 
the  sponsor  to  be  evaluated  through  the 
510(k)  process;  and  (2)  those  that  can  be 
withdrawn  by  the  sponsor  and  are  not 
required  to  be  resubmitted  and 
evaluated  as  a  510(k)  prior  to 
implementing  the  request.  FDA  will 
make  all  final  decisions  on  converted 
PMA's  based  on  510(k)  regulatory 
requirements  as  elaborated  in  the 
document  entitled,  "Guidance  for 
Industry;  Premarket  Notification 
(510(k))  Guidance  Document  for  Contact 
Lens  Care  Products." 

To  ensure  expeditious  conversions, 
sponsors  should  review  their  pending 
PMA's  and  advise  the  agency  as  to  what 
administrative  action  the  sponsor 
believes  needs  to  be  taken  regarding 
their  pending  applications  affected  by 
the  reclassification.  As  of  the  effective 
date  of  this  final  rule,  FDA  will  suspend 
the  review  of  each  pending  original  and 
supplemental  PMA  affected  in  whole  or 
in  part  by  this  reclassification  until  the 
respective  sponsor  amends  its 
application,  setting  forth  the  status  of 
the  device  and  the  administrative  action 
requested. 

■To  convert  a  pending  original  or 
supplemental  PMA  to  a  510(k),  the 
sponsor  should  submit  an  amendment 
to  the  applicable  PMA  or  supplemental 
PMA  requesting  that  it  be  converted  in 
total  to  a  510(k).  The  amendment 
should:  (1)  Request  that  the  application 
be  converted  in  total  to  a  510(k),  (2) 
include  a  claim  of  substantial 
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equivalence  to  a  previously  approved 
contact  lens  care  product  (a  product 
included  in  this  reclassification),  and  (3) 
provide  all  510(k)  content  requirements 
not  submitted  in  the  pending  PMA  or 
supplemental  PMA,  thus  making  the 
application  as  complete  as  possible 
when  converted  to  a  510(k).  Because 
preclinical  and  clinical  data  formerly 
required  in  a  PMA  may  be  necessary  to 
support  a  substantial  equivalence 
determination,  a  sponsor  may  provide 
references  to  applicable  preclinical  and 
clinical  data  contained  in  the  sponsor's 
approved  PMA('s)  rather  than 
duplicating  the  same  data  in  a  510(k). 
When  referencing  data  previously 
reviewed  by  the  agency,  the  sponsor 
should  clearly  identify  the  relevant 
PMA  number(s)  and  section(s)  of  the 
PMA  or  supplemental  PMA.  Pending 
original  or  supplemental  PMA's 
converted  to  510(k)'s  will  retain  their 
ppsition  in  the  review  queue  (if  they  are 
complete),  and  the  review  process  will 
continue  without  further  delay. 

To  withdraw  and  resubmit  a  pending 
original  or  supplemental  PMA,  the 
sponsor  should  first  submit  an 
amendment  to  the  applicable  PMA 
requesting  that  it  be  withdrawn.  The 
sponsor  should  then  determine  whether 
the  request  should  be  resubmitted  and 
evaluated  through  the  510(k)  process  or 
be  implemented  without  the  need  for 
submission  of  a  510(k).  All  original 
PMA's  should  be  resubmitted  as 
510(k)'s.  However,  not  all  supplemental 
PMA  requests  require  the  submission  of 
a  510(k).  For  example,  unlike  PMA's, 
under  the  510(k)  regulations,  sponsors 
are  not  required  to  submit  a  510{k)  for 
an  additional  manufacturing  site  for  a 
cleared  device.  To  determine  whether  a 
510(k)  is  required,  the  sponsor  should 
consult  the  510(k)  procedures  (21  CFR 
part  807)  and  the  "Guidance  for 
Industry  Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products."  Any  required  510(k) 
submission  should  follow  the  content 
and  format  requirements  for  510(k)'s. 
However,  sponsors  may  provide 
references  to  preclinical  and  clinical 
data  in  the  pending  PMA  or  in  approved 
PMA's  rather  than  duplicating  the  data 
in  a  510(k).  When  referencing  data 
previofusly  reviewed  by  the  agency,  the 
sponsor  should  clearly  identify  the 
relevant  PMA  number(s)  and  sections  of 
the  PMA  or  supplemental  PMA.  The 
sponsor  should  include  in  the  510(k]  a 
claim  of  substantial  equivalence  to  an 
applicable  legally  marketed  contact  lens 
care  product  (a  product  included  in  this 
reclassification)  and  a  summary  of 
safety  and  effectiveness  information  or  a 
statement  that  the  sponsor  will  make  the 


safety  and  effectiveness  information 
available  to  interested  persons  upon 
request. 

To  withdraw  a  pending  supplemental 
PMA  that  contains  a  request  that  can  be 
implemented  without  the  need  for 
submission  of  a  510(k),  the  sponsor 
should  submit  an  amendment  to  the 
applicable  supplemental  PMA 
requesting  that  it  be  withdrawn. 

In  addition,  sponsors  should 
determine  if  there  is  information  in  the 
pending  PMA  that  would  not  be  needed 
when  resubmitted  as  a  510(k) 
application.  In  making  this 
determination,  FDA  cautions  sponsors 
to  review  the  regulations  pertaining  to 
releasability  of  information  in  PMA's 
and  510(k)  submissions  since  different 
disclosure  rules  apply  to  PMA's  and 
510(k)  submissions.  For  this  reason,  a 
manufacturer  may  choose  not  to  have  a 
pending  PMA  converted  to  a  510(k) 
submission,  but  instead  choose  to 
withdraw  the  pending  application, 
purge  it  of  imnecessary  information  that 
the  sponsor  might  not  want  released, 
and  resubmit  the  relevant  data  in  a  new 
510(k)  submission. 

If  a  sponsor  fails  to  submit  an 
amendment  as  outlined  above  within 
180  days  of  the  effective  date  of 
reclassification,  FDA  will  consider  the 
pending  PMA  or  PMA  supplement  to  be 
voluntarily  withdrawn.  In  such  cases, 
the  agency  will  notify  the  sponsor  by 
letter  of  the  withdrawal.  All 
amendments  to  pending  PMA's  shall 
include  the  PMA  or  PMA  supplement 
number  and  shall  be  addressed  to  the 
PMA  Document  Mail  Center  (HFZ-401), 
Center  for  Devices  and  Radiological 
Health,  Office  of  Device  Evaluation, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  Additional  questions  regarding 
administrative  procedures  resulting 
from  this  reclassification  should  be 
directed  to  the  PMA  Staff  (Kathy 
Poneleit,  301-594-2186),  or  to  the 
Division  of  Ophthalmic  Devices, 
Vitreoretinal  and  Extraocular  Devices 
Branch  (James  F.  Saviola,  or  Miuiel 
Gelles,  301-594-1744.) 

IV.  Environinental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 


directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  would 
reduce  the  regulatory  burdens  for  all 
manufacturers  of  contact  lens  care 
products  covered  by  this  rule,  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Accordingly,  FDA  is  amending  the 
regulations  in  §§886.5918,  886.5928, 
and  886.5933  as  set  forth  below. 

List  of  Subjects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  886  is 
amended  as  follows: 

PART  886-OPHTHALMIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
pari  886  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360), 
371). 

2.  Section  886.5918  is  revised  to  read 
as  follows: 

§  886.591 8    Rigid  gas  peimaable  contact 
lens  care  products. 

(a)  Identification.  A  rigid  gas 
permeable  contact  lens  care  product  is 
a  device  intended  for  use  in  the 
cleaning,  conditioning,  rinsing, 
lubricating/rewetting,  or  storing  of  a 
rigid  gas  permeable  contact  lens.  This 
includes  all  solutions  and  tablets  used 
together  with  rigid  gas  permeable 
contact  lenses. 

(b)  Classification.  Class  II  (Special 
Controls)  Guidance  Document: 
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"Guidance  for  Industry  Premarket 
Notification  (510(k))  Guidance 
Document  for  Contact  Lens  Care 
Products." 

3.  Section  886.5928  is  revised  to  read 
as  follows: 

§  886.5928    Soft  (hydrophllic)  contact  lens 
care  products. 

(a)  Identification.  A  soft  (hydrophilic) 
contact  lens  care  product  is  a  device 
intended  for  use  in  the  cleaning,  rinsing, 
disinfecting,  lubricating/rewetting,  or 
storing  of  a  soft  (hydrophilic)  contact 
lens.  This  includes  all  solutions  and 
tablets  used  together  with  soft 
(hydrophilic)  contact  lenses  and  heat 
disinfecting  units  intended  to  disinfect 

a  soft  (hydrophilic)  contact  lens  by 
means  of  heat. 

(b)  Classification.  Class  11  (Special 
Controls)  Guidance  Document: 
"Guidance  for  Industry  Premarket 
Notification  (510(k))  Guidance 
Document  for  Contact  Lens  Care 
Products." 

§  886.5933    [Removwl  and  Reserved] 

4.  Section  886.5933  Contact  lens  heat 
disinfection  unit  is  removed  and 
reserved. 

Dated:  May  28,  1997. 
loseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  97-14751  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD01-«7-009] 

RIN2115-AE46 

Special  Local  Regulation:  Rreworfcs 
Displays  Within  the  First  Coast  Guard 
District 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
the  special  local  regulation  for  aimual 
fireworks  displays  in  the  First  Coast 
Gueud  District.  The  final  rule  includes 
additional  fireworks  displays  and 
arranges  the  events  listed  in  Table  1  by 
event  date.  This  regulation  is  necessary 
to  control  vessel  traffic  within  the 
immediate  vicinity  of  the  fireworks 
launch  sites  and  to  ensure  the  safety  of 
life  and  property  during  each  event. 
DATE:  Effective  June  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  B. 


Donovan,  Office  of  Search  and  Rescue, 
First  Coast  Guard  District,  (617)  223- 
8268. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  April  21, 
1997,  (62  FR  19240)  in  the  Federal 
Register  proposing  to  update  the 
permanent  special  local  regulation  for 
the  annually  recurring  fireworlts 
displays  in  the  First  Coast  Guard 
District.  The  Coast  Guard  received  no 
comments  on  the  proposed  rulemaking. 
A  public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

Each  year,  organizations  in  the  First 
District  sponsor  fireworks  displays  in 
the  same  general  location  during  the 
same  general  time  period.  The  Coast 
Guard  is  updating  the  special  local 
regulation  at  33  CFR  100.114  which 
provides  a  regulated  area  surrounding 
the  launch  platform  used  during  each 
fireworks  display.  Table  1  of  the 
regulation  provides  dates  and  locations 
for  the  annual  fireworks  events.  This 
final  rule  updates  Table  1  by  adding  and 
deleting  several  events.  Table  1  has  also 
been  revised  to  list  the  events  in 
chronological  order  to  ease 
administration  by  the  Coast  Guard  and 
provide  better  notice  to  the  public. 

Each  event  listed  in  Table  1  will  use 
a  barge  or  on-shore  site  as  the  fireworks 
launch  platform.  The  special  local 
regulation  controls  vessel  movement 
within  a  500  yard  radius  around  the 
launch  platform  to  ensure  the  safety  of 
persons  and  property  at  these  events.  In 
the  event  the  fireworks  are  launched 
from  shore,  the  regulated  area  only 
includes  navigable  waters  that  fall 
within  a  500  yard  radius  of  the  launch 
site.  Coast  Guard  personnel  on-scene 
may  allow  p>ersons  within  the  500  yard 
radius  should  conditions  permit.  The 
Coast  Guard  publishes  notices  in  the 
Federal  Register  each  year  which 
provide  the  exact  dates  and  times  for 
these  events. 

Good  cause  exists  for  this  rule  to 
become  effective  in  less  than  30  days. 
Due  to  the  need  to  publish  notice  in  the 
Federal  Register  of  the  exact  dates  and 
times  of  each  event  and  the  necessity  to 
have  the  regulation  in  effect  for  events 
celebrating  the  Fourth  of  July,  this  final 
rule  is  being  made  effective  in  less  than 
30  days  aRer  publication.  Any  delay 
encountered  in  making  this  rule 
effective  would  be  contrary  to  the  public 
interest  as  the  rule  is  needed  to  ensure 
the  safety  of  the  boating  public  during 
these  events. 


Discussion  of  Changes 

No  comments  were  received.  The 
Coast  Guard  has  deleted  the  Museum  of 
Science  Memorial  Day  Fireworks  and 
the  Yampol  Family  Fireworks  from 
Table  1.  Both  events  are  no  longer  held. 
Also,  the  Macys'  July  4th  Fireworks 
Display  has  been  deleted  from  Table  1 
since  it  is  not  an  appropriate  event  for 
inclusion  in  section  100.114. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
1 2866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  reviewed  by  the  Office 
of  Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  Due 
to  the  short  dilation  of  each  fireworks 
display,  the  advance  notice  provided  to 
the  marine  community,  and  the  small 
size  of  each  regulated  area,  the  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation,  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT,  is  unnecessary. 

Small  Entities 

The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  on  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  For  the  reasons 
discussed  in  the  Regulatory  Evaluation, 
the  Coast  Guard  has  determined  that 
this  rule  will  have  no  significant 
economic  impact  on  small  entities,  ff, 
however,  you  think  that  yoiu'  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  explaining  why  you  think  it 
qualifies  and  in  what  way  and  to  what 
degree  this  rule  will  economically  affect 
it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


UMI 


Federal 


R twister  /  Vol. 


62,  No.  109  /  Friday,  June  6,  1997  /  Rules  and  Regulatinrr; 


:}oq89 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475. IB. 
(as  revised  by  61  FR  13564.  March  27, 
1996)  this  proposal  is  a  special  local 
regulation  issued  in  conjunction  with 
annual  regattas  or  marine  parades  and  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Records  and  recordkeeping 
requirements.  Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  USC  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  In  section  100.114  table  1  is  revised 
to  read  as  follows: 

§  1 00. 1 1 4    First  Coast  Guard  District 
Fireworks. 

■    n    ■    ■    ■ 

Table  1 — Fireworks  Displays 
December 

1.  First  Night  Fireworks 
Sponsor:  First  Night  Inc. 
Date:  December  31 

Location:  Boston  Inner  Harbor,  Boston, 
MA 

2.  Night  Martha's  Vineyard 
Sponsor:  Town  of  Mardia's  Vineyard 

Chamber  of  Commerce 
Date:  December  31 
Location:  Vineyard  Haven  Harbor, 

Martha's  Vineyard,  MA 

3.  First  Night  Mystic 

Sponsor:  Mystic  Community  Center 

Date:  December  31 

Locadon:  Mystic  River,  Mystic,  CT 

4.  City  of  New  Bedford  First  Night 
Sponsor:  City  of  New  Bedford 
Date:  December  31 

Location:  New  Bedford  Harbor,  New 
Bedford,  MA 

May 

1.  Hull  Memorial  Day  Festival 
Sponsor:  Town  of  Hull 

Date:  Memorial  Day  week  or  weekend 
Location:  Neuitasket  Beach,  Hull,  MA 

2.  Ellis  Island  Medals  of  Honor 
Ceremony  Fireworks  Display 

Sponsor:  National  Ethnic  Coalition  of 

Organizations 
Date:  Third  Sunday  of  May 
Location:  Upper  Bay  New  York  Harbor, 

New  York,  NY 


June 

1 .  Brick  Founders  Day  Fireworks 
Sponsor:  Brick  Township  Chamber  of 

Commerce 
Date:  First  weekend  in  June 
Location:  Metedeconk  River,  Windward 

Beach.  Brick  Township,  NJ 

2.  Bamum  Festival  Fireworks 
Sponsor:  The  Bamum  Foundation 
Date:  A  date  during  the  last  week  of 

June  or  first  week  of  July 
Location:  Location  Seaside  Park — 
Bridgeport  Harbor,  Bridgeport,  CT 

July 

1.  Boston  Harborfest  Fireworks 
Sponsor:  Harborfest  Committee 

Date:  A  date  during  late  June/early  July 
Location:  Boston  Inner  Harbor,  Boston, 
MA 

2.  American  Legion  Post  83  Fireworks 
Sponsor:  Town  of  Branford  American 

Legion  Post  83 
Date:  A  date  during  late  June/early  July 
Location:  Branford  Point,  Branford,  CT 

3.  Devon  Yacht  Club  Fireworks 
Sponsor:  Devon  Yacht  Club, 

Amagansett,  NY 
Date:  A  date  within  the  first  week  of 

July 
Location:  Devon  Yacht  Club, 

Amagansett,  NY 

4.  Hempstead  Fireworks 
Sponsor:  Town  of  Hempstead,  NY 
Date:  A  date  within  the  first  week  of 

July 
Location:  Point  Lookout,  Hempstead, 
NY 

5.  Schooner  Days  Fireworks 
Sponsor:  Town  of  Rockland  Chamber  of 

Commerce 
Date:  A  date  within  the  first  two  weeks 

of  July 
Location:  Rockland  Harbor,  Rockland. 

ME 

6.  Summer  Music  Fireworks 
Sponsor:  Summer  Music,  Inc. 
E)ate:  On  or  about  July  3 

Location:  Niantic  River,  Harkness  Park. 
Waterford.  CT 

7.  Bangor  Fireworks 

Sponsor:  Bangor  4th  of  July  Corporation 

Date:  On  or  about  July  4 

Location:  Bangor/Brewer  waterfront,  ME 

8.  Bar  Harbor  Fireworks 
Sponsor:  Bar  Harbor  Chamber  of 

Commerce 
Date:  On  or  about  July  4 
Location:  Bar  Hartx)r/Bar  Island.  ME 

9.  Stewarts  4th  of  July  Fireworks 
Display 

Sponsor:  W.  P.  Stewart 
Date:  On  or  about  July  4 
Location:  Somes  Soimd,  Northeast 
Harbor.  ME 

10.  Wedsh's  Fireworks 
Sponsor:  Mr.  Patrick  Walsh 
Date:  On  or  about  July  4 


Location:  Union  River  Bay,  ME 

11.  Colchester  Bay.  VT 

Sponsor:  Town  of  Colchester  Parks  and 

Recreation  Dept. 
Date:  On  or  about  July  4 
Location:  Malletts  Bay.  Lake  Champlain, 

Colchester.  VT 

12.  Town  of  Barnstable  Fireworks 
Sponsor:  Town  of  Barnstable 
Date:  On  or  about  July  4 

Location:  Dunbar  Point/Kalmus  Beach, 
Barnstable.  MA 

13.  Fourth  of  July  Celebration 
Sponsor:  Farms-Pride  4th  of  July 

Committee,  Inc. 
Date:  On  or  about  July  4 
Location:  West  Beach,  Manchester  Bay, 

Beverly  Farms,  MA 

14.  Edgartown  Fireworks 
Sponsor:  Edgartown  Firefighters 

Association 
Date:  On  or  about  July  4 
Location:  Edgartown  Harbor, 

Edgartown,  MA 

15.  Falmouth  Fireworks 
Sponsor:  Falmouth  Fireworks 

Committee 
Date:  On  or  about  July  4 
Location:  Falmouth  Harbor,  .25  nm  east 

of  buoy  #16,  Falmouth,  MA 

16.  Gloucester  Fireworks 
Sponsor:  Gloucester  Chamber  of 

Commerce 
Date:  On  or  about  July  4 
Location:  Gloucester  Harbor,  Gloucester, 

MA 

17.  Marion  Fireworks 

Sponsor:  Town  of  Marion  Fireworks 

Committee 
Date:  On  or  about  July  4 
Location:  Silver  Shell  Beach.  Marion, 

MA 

18.  City  of  New  Bedford  Fireworks 
Sponsor:  City  of  New  Beford 
Date:  On  or  about  July  4 
Location:  New  Bedford  Harbor,  New 

Bedford,  MA 

19.  Onset  Fireworks 

Sponsor:  Prudential  Commerce  Onset 

Fire  District 
Date:  On  or  about  July  4 
Location:  Onset  Harbor,  Onset,  MA 

20.  Plymouth  Fireworks  Display 
Sponsor:  July  Four  Plymouth  Inc. 
bate:  On  or  about  July  4 

Location:  Plymouth  Harbor,  Plymouth, 
MA 

21.  Wellfleet  Fireworks 

Sponsor:  Wellfieet  Fireworks  Committee 
D^te:  On  or  about  July  4 
Location:  Indian  Neck  Jetty,  Wellfleet. 
MA 

22.  Weymouth  4th  of  July  Fireworks 
Sponsor:  Town  of  Weymouth 

Harbormaster 
Date:  On  or  about  July  4 
Location:  Weymouth  Fore  River, 

Weymouth,  MA 

23.  Yarmouth-Dennis  Fireworks 
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Sponsor:  Yarmouth-Dennis  Chamber  of 

Commerce 
Date:  On  or  about  July  4 
Location:  Nautucket  Sound,  east  of 

channel  entrance  to  Bass  River, 

Yarmouth,  MA 

24.  Bristol  4th  of  July  Fireworks 
Sponsor:  Bristol  Fourth  of  July 

Committee 
Date:  On  or  about  July  4 
Location:  Bristol  Harbor,  Bristol,  RI 

25.  Oyster  Harbor  Club  Fourth  of  July 
Festival 

Sponsor:  Oyster  Harbor  Club,  Inc. 
Date:  On  or  about  July  4 
Location:  Tim's  Cove,  North  Bay, 
Osterville.  Rl 

26.  Shooters  Independence  Day 
Sponsor:  Shooters  Waterfront  Cafe  USA 
Etate:  On  or  about  July  4 

Location:  Providence  River  off  India 
Point  Park,  Providence,  RI 

27.  Tiverton  Waterfront  Festival 
Sponsor  Tiverton  Waterfiront  Festival 

Committee 
Date:  On  or  about  July  4 
Location:  Grinnel's  Beach,  Sakoimet 

River,  Tiverton,  RI 

28.  Fairfield  Aerial  Fireworks 
Sponsor:  Fairfield  Park  Commission 
Date:  On  or  about  July  4 

Location:  Jennings  Beach,  Long  Island 
Sound,  Fairfield,  CT 

29.  Subfest  Fireworks 

Sponsor:  U.S.  Naval  Submarine  Base 

Date:  On  or  about  July  4 

Location:  Thames  River,  Groton,  CT 

30.  Middletown  Fireworks 
Sponsor  City  of  Middletown 
Date:  On  or  about  July  4 
Location:  Coruiecticut  River, 

Middletown,  CT 

31.  Hartford  Riverfest 
Sponsor:  July  4th  Riverfest,  Inc. 
Date:  On  or  about  July  4 

Location:  Connecticut  River,  Hartford, 
CT 

32.  City  of  Norwalk  Fireworks 
Sponsor:  Norwalk  Recreation  and  Parks 

Department 
Date:  On  or  about  July  4 
Location:  Calf  Pasture  Beach,  Long 

Island  Sound,  Norwalk,  CT 

33.  Norwich  American  Wharf  Fireworks 
Sponsor:  American  Wharf  Marina 
Date:  On  or  about  July  4 

Location:  Norwich  Harbor,  Norwich,  CT 

34.  Old  Lyme  Fireworks 
Sponsor:  Mr.  James  R.  Rice 
Date:  On  or  about  July  4 
Location:  South  View  Beach.  Long 

Island  Sound,  Old  Lyme,  CT 

35.  Stratford  Fireworks 
Sponsor:  Town  of  Stratford 
Date:  On  or  about  July  4 
Location:  Short  Beach,  Stratford,  CT 

36.  Westport  P.A.L.  Fireworks 
Sponsor:  Westport  Police  Athletic 

League 


Date:  On  or  about  July  4 

Location:  Compo  Beach,  Westport,  CT 

37.  Bayville  Crescent  Club  Fireworks 
Sponsor:  Bayville  Crescent  Club, 

Bayville,  NY 
Etete:  On  or  about  July  4 
Location:  Cooper  Bluff,  Cove  Neck,  NY 

38.  Montauk  Independence  Day 
Sponsor:  Montauk  Chamber  of 

Commerce 
Date:  On  or  about  July  4 
Location:  Montauk  Town  Beach, 

Montauk,  NY 

39.  Dolan  Family  Fireworks 
Sponsor.  Mr.  Charles  F.  Dolan 
Date:  On  or  about  July  4 
Location:  Cove  Point,  Oyster  Bay,  NY 

40.  Jones  Beach  State  Park  Fireworks 
Sponsor:  Long  Island  State  Park 

Administration  Headquarters 
Date:  On  or  about  July  4 
Location:  Fishing  Pier,  Jones  Beach 

State  Park,  Wantagh,  NY 

41.  Staten  Island's  4th  of  July 
Sponsor:  Borough  of  Staten  Island 
Date:  On  or  about  July  4 

Location:  Raritan  Bay,  vicinity  of  federal 
anchorages  44  and  45,  Ward  Point 
Bend,  NY/NJ 

42.  Fireworks  on  the  Navesink 
Sponsor:  Red  Bank  Fireworks 

Committee 
Date:  On  or  about  July  4 
Location:  Navesink  River,  4  nm  WSW 

Oceanic  Bridge,  Red  Bank,  NJ 

43.  Brick  Sununerfest  Fireworks 
Sponsor:  Brick  Township  Chamber  of 

Commerce 
Date:  On  or  about  July  4 
Location:  Metedeconk  River,  Windward 

Beach,  Brick  Township,  NJ 

44.  Thames  River  Fireworks 
Sponsor:  Town  of  Groton 
D>ate:  Weekend  following  July  4 
Location:  Thames  River,  off  Electric 

Boat,  Groton,  CT 

45.  Stamford  Fireworks 
Sponsor:  City  of  Stamford 

Date:  A  date  within  first  two  weeks  of 

July 
Location:  Westcott  Cove,  Stamford,  CT 

46.  Town  of  Babylon  Fireworks 
Sponsor:  Town  of  Babylon,  NY 

Ctate:  A  date  within  the  first  two  weeks 

of  July 
Location:  Nezeras  Island,  Babylon,  NY 

47.  Boys  Harbor  Fireworks  Extravaganza 
Sponsor:  Boys  Harbor  Inc. 

Date:  Second  or  third  weekend  in  July 
Location:  Three  Mile  Harbor,  East 
Hampton,  NY 

48.  Belfast  Fireworks 

Sponsor:  Belfast  Bay  Festival  Committee 
Date:  Third  Saturday  in  July 
Location:  Belfast  Bay,  lAE 

August 

1.  National  Night  Out  Against  Crime 
Sponsor:  100th  Precinct  Community 
Council 


Date:  First  Tuesday  of  August 
Location:  Rockaway  Park,  Rockaway 
Beach,  NY 

2.  Summer  Music  Fireworks 
Sponsor:  Summer  Music  Inc. 
Date:  On  or  about  August  3 
Location:  Niantic  River,  Harkness  Park, 

Waterford,  CT 

3.  Hartford  Riverfront  Regatta 
Sponsor:  Riverfront  Recapture  Inc. 
Date:  First  or  second  weekend  in  August 
Location:  Connecticut  River,  Hartford, 

CT 

4.  Fall  River  Celebrates  America 
Fireworks 

Sponsor:  Fall  River  Chamber  of 

Commerce 
Date:  Second  Satiuday  in  August 
Location:  Taunton  River,  vicinity  of 

bouy  #17,  Fall  River,  MA 

5.  Summer  Music  Fireworks 
Sponsor:  Sunmier  Music  Inc. 

*Date:  On  or  about  August  23 
Location:  Niantic  River,  Harkness  Park, 
Waterford.  CT 

6.  Oaks  Bluff  Fireworks 
Sponsor  Oaks  Bluff  Fireman's  Civic 

Association 
Date:  A  date  during  the  last  two  weeks 

in  August 
Location:  Oaks  Bluff  Beach,  Oaks  Bluff. 

MA 

7.  Camden  Fireworks  Display 
Sponsor:  Town  of  Camden  Chamber  of 

Commerce 
Date:  Labor  Day  weekend 
Location:  Camden  Harbor,  Camden,  ME 

8.  Gloucester  Fireworks 
Sponsor:  Gloucester  Chamber  of 

Commerce 
Date:  Labor  Day  holiday  weekend 
Location:  Gloucester  Harbor,  Gloucester, 

MA 

9.  Salute  to  Summer 

Sponsor:  Naval  Education  and  Training 

Center 
Date:  Friday  of  weekend  preceding 

Labor  Day  holiday  weekend 
Location:  Narragansett  Bay,  East 

Passage,  off  Coasters  Harbor  Island, 

Newport,  RI 

10.  Norwich  Harbor  Day  Fireworks 
Sponsor:  Harbor  Day  Conmiittee 
Date:  Last  Sunday  in  August 
Location:  Norwich  Harbor,  off  American 

Wharf  Marina,  Norwich,  CT 

September 

1.  Grand  Fiesta  Italiana 

Sponsor:  Sons  of  Italy,  Port  Washington, 

NY 
Date:  First  Saturday  following  Labor 

Day 
Location:  Hempstead  Harbor, 

Hempstead,  NY 

2.  Taste  of  Italy 

Sponsor:  Italian  Heritage  Committee 
E)ate:  Weekend  following  Labor  Day 
holiday  weekend 
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Location:  Norwich  Harbor,  off  Norwich 
Marina,  Norwich,  CT 

3.  Norwalk  Oyster  Festival  Fireworks 
Sponsor:  Norwalk  Seaport  Association 
Date:  A  date  within  the  first  two 

weekends  of  September 
Location:  Norwalk  Harbor,  Norwalk,  CT 

4.  Anniversary  Fireworks 
Sponsor:  Town  of  Chilmark 
Date:  On  or  about  14  September 
Location:  Menemsha  Beach,  Chilmark, 

MA 

5.  City  of  Yonkers  Fireworks 
Sponsor:  City  of  Yonkers 

Date:  Third  Saturday  of  September 
Location:  Hudson  River,  Yonkers,  NY 

6.  City  of  Yonkers  Fireworks 
Sponsor:  City  of  Yonkers 

Date:  A  date  during  the  second  or  third 

weekend  of  September 
Location:  Hudson  River 

7.  Cow  Harbor  Day  Fireworks 
Sponsor:  Village  of  Northport  Harbor 
Date:  A  date  within  last  two  weekends 

of  September 
Location:  Sand  Pit,  Northport  Harbor, 
Northport,  NY 

8.  Rensselaer  Festival 
Sponsor:  City  of  Rensselaer 

Date:  A  date  during  the  second  or  third 

weekend  in  September 
Location:  Hudson  River,  Rensselaer,  NY 

9.  Deepavali  Festival 

Sponsor:  Association  of  Indians  in 

America,  Inc. 
Date:  A  day  during  last  week  of 

September  or  first  week  of  October 
Location:  East  River,  Manhattan,  NY 
*         •         •         *         • 

Dated:  May  22.  1997. 
J.L.  Lianon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  97-14742  Filed  &-5-97;  8:45  ami 
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40  CFR  Part  52 

[AL-044-1  9710a:  FRL5829-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to 
Several  Chapt«^'s  j  d  Appendices  of 

the  A'ebama  Depa-'i-nent  of 
Envirj   n.  AP!3  Ma-^igement  (ADEM) 
Administrative  Code  for  the  Air 
Pollution  Control  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  October  30,  1996,  the 
State  of  Alabama  through  ADEM 
submitted  a  State  Implementation  Plan 


(SIP)  revision  of  the  ADEM 
Administrative  Code  for  the  Air 
Pollution  Control  Program.  Revisions 
were  made  to  Chapters  335-3-1,  -2,-3, 
-4,  -5,  -6,  -8,  -9,  -10,  -11,  -12,  -13, 
-14,  -15,  -16,  -17,  and  -18,  Appendices 
C,  E.  and  F.  The  EPA  will  not  be  taking 
action  in  this  document  on  the  revisions 
made  to  chapters  335-3-10,  -11,-16, 
-17,  and  -18  because  they  are  not  a  part 
of  the  federally  approved  SIP  for 
Alabama. 

DATES:  This  action  will  be  effective 
August  5,  1997  unless  adverse  or  critical 
comments  are  received  by  July  7,  1997. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  ADEM  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Sti«et,  SW, 
Washington  DC  20460. 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  Atianta  Federal 
Center,  61  Forsyth  Sti^et,  SW, 
Atianta,  Georgia  30303-3104. 
Alabama  Department  of  Environmental 
Management,  1751  Congressman  W. 
L.  Dickinson  Drive,  Montgomery, 
Alabama  36109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  Atianta  Federal 
Center,  61  Forsyth  Stiwt,  SW,  Atianta, 
Georgia  30303.  The  telephone  number  is 
(404)562-9038. 

SUPPLEMENTARY  INFORMATION:  On 
October  30,  1996.  the  State  of  Alabama 
through  ADEM  submitted  numerous 
changes  to  their  Air  Division 
Administrative  Code  to  be  incorporated 
into  their  SIP.  Many  of  the  revisions 
were  made  to  make  the  SIP  consistent 
with  the  Alabama  State  law  including  a 
more  uniform  numbering  system.  The 
following  is  a  brief  summary  of  the 
major  revisions  made  to  Chapters  335- 
3-1,  -2,  -3,  -4,  -5.  -€,  -8,  -9,  -12,  -13, 
and  -14.  Appendices  C,  E,  and  F.  There 
are  also  numerous  minor  numbering 
and  wording  changes  that  are  not 
specifically  discussed  in  this  notice. 

Siunmary  of  Revisions 

Chapter  335-3-1 — General  Provisions 

ADEM  is  revising  335-3-l-.02(gggg) 
to  add  perchloroethylene  (PERC  or 


tetrachloroethylene)  to  the  list  of 
compounds  excluded  from  the 
definition  of  volatile  organic 
compounds  (VOC)  on  the  basis  that  this 
compound  has  been  determined  to  have 
negligible  photochemical  reactivity.  The 
EPA  published  a  notice  in  the  Federal 
Register  on  February  7,  1996,  (61  FR 
4590),  which  documents  the  Agency's 
decision  to  add  perchloroethylene  to 
this  list  of  excluded  compounds. 

ADEM  revised  335-3-1-.04  to  clarify 
reports  the  ADEM  Director  may  require. 

Chapter  335-3-3 — Control  of  Open 
Burning  and  Incineration 

Rule  335-3-.01(8)  was  revised  to 
make  clear  that  only  wood  vegetation, 
coal,  propane,  kerosene,  and  fuel  oil  or 
used  oil  may  be  used  as  fuel  in 
salamanders  for  heating  piuposes. 

-Control  of  Particulate 


Chapter  335-3-4- 
Emissions 

This  chapter  was  revised  to  change  all 
references  to  "equivalent  opacity"  to 
opacity.  The  adjective  equivalent  is  not 
needed  when  describing  visible 
emission  restrictions  from  sources. 

Rule  3  3  5-3-4-.  01  was  amended  to 
delete  paragraph  (3)  which  addresses 
uncombined  water.  Paragraph  (2) 
requires  that  sources'  opacity  standards 
comply  with  EPA  Reference  Method  9 
which  adequately  addresses 
uncombined  water. 

Chapter  335-3-6 — Control  of  Organic 
Emissions 

Rules  335-3-6-.19  and  335-3-&-.40 
were  deleted  because  they  address 
requirements  for  perc  dry  cleaning 
control  technique  guidelines  which  are 
no  longer  needed  because  perc  was 
exempted  from  the  list  of  VOCs. 

Rule  335-2-6-.37(13)  and  Appendix 
F  were  amended  to  incorporate  by 
reference  EPA's  revised  capture 
efficiency  guidance. 

Chapter  335-3-15 — Synthetic  Minor 
Operating  Permits 

Rule  335-3-15-.04  was  amended  to 
better  define  the  application  process  for 
stationary  sources  applying  for  synthetic 
minor  operating  permits.  It  also  states 
that  new  stationary  sources  applying  for 
a  permit  at  a  greenfield  site  will  not  be 
able  to  initiate  construction  until  the 
permit  is  issued. 

Final  action 

The  EPA  is  approving  the 
aforementioned  revisions  because  they 
meet  the  Agency  requirements.  This 
action  is  being  published  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
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However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
August  5,  1997  unless,  within  30  days 
of  its  publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published 
with  this  action.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  intSrested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  5, 1997. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
§§  7410(a)(2)  and  7410(k)(3). 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 


§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  5,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter  and  Ozone. 

Dated:  April  7. 1997. 
Michael  V.  Pe]rton, 
Acting  Regional  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B — Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(70)  to  read  as 
follows: 

§52.50    identification  of  plan. 

•         •         *        •        • 

(c)*   •   * 

(70)  The  State  of  Alabama  submitted 
revisions  to  the  ADEM  Administrative 
Code  for  the  Air  Pollution  Control 
Program  on  October  30. 1996.  These 
revisions  involve  changes  to  Chapters 
335-3-1,  -2,  -3,  -A,  -5,  -6.  -8,  -9,  -12, 
-13,  -14,  Appendices  C,  E,  and  F. 

(i)  Incorporation  by  reference. 
Chapters  335-3-l-.02(gggg)(23-25); 
335-3-l-.04(l-2):  335-3-l-.06(3);  335- 
3-1-.08;  335-3-1-09(11);  335-3-l-.il; 
335-3-2-.02(c);  335-3-2-08(3);  335-3- 
3-.01(8);  335-3-4-.01(l)(a-b),  (3);  335- 
3^l-.04(5);  335-3-4-.07(6-7);  335-3-4- 
.08(2).  (3).  (3)(b).  (4)(b);  335-3^- 
.09(l)(4a-b).  (4)(c);  335-3^1-.ll(2); 
335-3-4-.14(2)(a)2.  (2)(b)3;  335-3^- 
.15(5-6).  (6)(e).  (6)(g)l;  335-3-4-.  17(4). 
(7-9);  335-3-5-.01(2),  (2)(b).  (4);  335-3- 
5-.02(l-3);  335-3-5-.03(4),  (4)(b). 
{5)(b).  (8);  335-3-5-.04(10)(d).  (12)(b); 
335-3-6-.01(3-6);  335-3-6-.04(4);  335- 
3-6-.05(3),  (4),  (5)(a).  (5)(f).  (6).  (7);  335- 
3-6-.06(3)(a).  (3)(a)3,  (4-5);  335-3-6- 
.07(1),  (2)(d),  (3),  (4),  (4)(c),  (5)(a),  (5)(c). 
(7);  335-3-6-.ll(l)(a).  (l)(b-c),  (2)(a), 
(2)(b-c),  (3).  (3)(b-c),  (4)(a).  (4)(b-d), 
(5)(a),  (5)(b-c),  (6)(a),  (6)(b-c),  (7)(a), 
(7)(b-c),  (8)(a-c),  (9)(a)3,  (9)(b),  (10)(a), 
(10)(b),  (10)(c-d),  (ll)(a).  (ll)(b),  {ll){c). 
(ll)(d-e);  335-3-6-.12(4),  (5),  (6). 
(6)(b)3;  335-3-6-.  13(2)(a);  335-3-6- 
.15(l)(a).(l)(b).(2)(a).(2)(c).(3)(a). 
(3)(b).  (4)(a).  (4)(c-d).  (5):  335-3-6- 
.16(l)(e)l.  (l)(e)2l.  (2)(g)l.  (2)(g)3iii. 
(2)(g)3vii.  (3)(a).  {6)(a).  (7)(a).  (7)(c)2{d). 
(8)(a).(9)(a).{10)(a).(ll)(a).(ll)(d). 
(12)(a).  (13)(a);  335-3-6-.17(3),  (3)2(c- 
d).  (4){b);  335-3-6-.18(4)(b);  335-3-6- 
.19;  335-3-6-.20(3)(a).  (4)(a).  (4)(c). 
(5)(a)2.  (5)(a)3(b).  (6);  335-3-6-.21(l)(b). 
(3-4).  (I0)(b),  (12)(b),  (13);  335-3-6- 
.22(3)(b).  (3)(c)l-2,  (4);  335-3-6- 
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.23(4)(a)2,  (4)(b)3,  (5)(a-b),  (8);  335-3- 
6-.24(l)(a),  (2);  335-3-6-.27(4);  335-3- 
6-.28(3),  (4),  (5)(a).  (5)(f),  (6),  {7)(c-d): 
335-3-6-.29(3)(a),  (3)(a)3,  3(e).  (4),  (5), 
(6)(c-d);  335-3-6-.30(2)(d).  (3),  (4). 
(4)(c).  (5)(a),  (5)(c-d),  (7);  335-3-6- 
.32(l)(a).  (l)(a)7(b-c),  (2)(a),  (2Ka)2(b-c), 
(3){a).  (3)(a)2a>-c),  (4)(a),  {4)(a)3(b-d), 
(6)(a),  (6)(b-c).  {7)(a).  (7)(b-c),  (8)(a), 
{8)(b-c).  (9)(a),  (10)(a),  (10)(b),  (10){c-d), 
(ll)(a).  (ll)(b).  (llHc).  (ll)(d-e),  {12)(a), 
(12)(b-d);  335-3-6-.33(3)(a-b).  (4),  (5), 
(6),  (6)(b)3;  335-3-e-.34(5)(b-c);  335-3- 
6-.36(l)(a).  (l)(b),  (2)(a).  (2){a)4-6,  (2)(c), 
(3)(a).  (3)(b).  (4)(a).  (4)(c-e),  (5),  (6Ka)l- 
2,  (6)(b);  335-3-6-.37(l)(c)3,  (3)(a), 
(3)(b)l-2,  (5)(a).  (6)(a),  (7)(a).  (7)(c). 
(7)(d).l8)(a).(10){a),(ll)(a).(ll)(d), 
(12)(a),  (13)(a).  (13){a)ll-16,  (13)(a)20- 
22,  (13)(b)l-2,  (13)(c)l,  (I3)(c)3, 
(13){c)3(i-iv),  (13)(d)(4-5);  335-3-6- 
.39(4)[b);  335-3-6-.40;  335-3-6- 
.41{3)(a),  (4)(a-b).  (5){a)2,  (5)(b),  (6); 
335-3-6-.43(4),  (6)(f-g);  335-3-6- 
.44(4){a)2-3,  (4)(b)3,  (5)(a-c),  (8);  335-3- 
6-.45(4)(a).  (4)(a)l(I-ffl).  (4){a)3,  (4)(b- 
c),  (4)(d);  335-3-6-.46:  335-3-6-.47(l). 
(3)(a-<:),  (4)(d),  (5)(a-b).  (10)(a)7.  (ll)(c); 
335-3-6-.48(l),  (3);  335-3-6-.49(l), 
(5)(a);  335-3-6-.50(l);  335-3-6-.53(13): 
335-3-8-.02(l);  335-3-9-.01(3);  335-3- 
12-.02(2);  335-3-13-.02(3);  335-3- 
13.03(3);  335-3-13-.04(3);  335-3-13- 
.05(3);  335-3-13-.06(3);  335-3-14- 
.01(l)(b-c),  (l)(e),  (l)(g),  (l)(k).  (l)(k)l- 
5.  (6)(a).  (6)(b).  (6)(b)l,  (6)(b)3.  (6)(c), 
(7)(a)2.  (7)(c-d);  335-3-14-.02(l)(a). 
(4)(b-c),  (4)(e)l,  (4)(e)4.  (5)(a-c);  335-3- 
14-.03(l)(g)l-3,  (l)(h)2(V).  (2)(a), 
(2)(a)4(V).  (2)(a)6(i-ii).  (2)(a)7.  (2)(a)7(i- 
ii),  (2)(a)7(I),  (2)(a)(7)(n)(iii).  (2)(b-c). 
(2)(f-g);  335-3-14-.04(2),  (2)(a)l(i-iii). 
(2)(b)l.  (2)(c)2(i),l2)(c)4.  (2)(c)6(i-ii), 
(2)(f).  (2)(i).  (2)(i)l.  (2)(m)l.  (2)(m)l(i), 
(2)(n)2.  (2)(u)l,  (2)(u)4,  {2){w)3.  (6)5(b). 
(8)(a-d).  (8){e-r),  (8)(g-h),  (8)(h)3,  (8)(k). 
(8)(1),  (ll)(a),  (12)(a)(6-8),  (12)(c). 
(13)(a).  (15)(c),  (15)(f-h),  (17)(c).  (18)(a). 
(l8)(b}2-3,  (18)(c),  (18)(d).  (19)(a). 
(19)(c):  335-3-14-.05(2)(c)l(ii),  (2)(1), 
(3),  (3)(c).  (4)(c).  (4)(c)2.  (4)(d),  (5-6). 
(6)(c),  (7)(a).  (9)(c)2.  (9)(d).  (11),  (12)(a), 
(I3)(b)7;  335-3-15-.01(b),  (d-fl,  (h); 
335-S-15-.02(3-4),  (7)(c),  (8)(f),  (8)(h)2, 
(8)(h)4(i),  (8)(h)4(iv),  (9)(a)4(iv)l-3. 
(9)(a)4(iv)(V),  (9)(a)6(i-ii),  (9)(a)7. 
(9)(a)7(i-ii).  (9)(a)7(ii)(I),  (9)(a)7(ui). 
(9)(b-c).  (9)(f-g);  335-3-15-.04(l)(a-d). 
(l)(e),  (l)(g-h).  (2)(a)(3){c).  (4)(a-b);  and 
335-3-15-.05(a)  were  adopted  on 
October  15. 1996. 

(ii)  Other  material.  None. 

[FR  Doc.  97-14851  Filed  6-5-97;  8:45  am] 
BIUJNG  COOE  S960-SO-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6836-6] 
RIN  206&-AE37 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Emissions: 
Group  IV  Polymers  and  Resins 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  extensioi 

compliance. 

SUMMARY:  This  action  provides  a 
temporary  extension  of  the  compliance 
dates  specified  in  40  CFR  63.1311(b) 
and  (d)  for  poly(ethylene  terephthalate) 
(PET)  affected  sources  and  announces 
the  reconsideration  of  the  equipment 
leak  provisions  contained  in  40  CFR 
63.1331  as  these  provisions  pertain  to 
PET  affected  sources.  The  EPA  is 
providing  this  temporary  extension  only 
as  necessary  to  complete 
reconsideration  and  any  necessary 
revision  to  the  rule.  The  EPA  is 
providing  this  temporary  extension 
pursuant  to  Clean  Air  Act  section 
301(a)(1). 

DATES:  The  direct  final  rule  will  be 
effective  July  27,  1997.  However,  if 
significant  adverse  comments  on  any 
portion  of  the  direct  final  rule  are 
received  by  July  7, 1997  then  the  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule.  For  additional 
information  concerning  comments,  see 
the  parallel  proposal  notice  found  in  the 
Proposed  Rules  Section  of  this  Federal 
Register. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-92-45  (see 
docket  section  below).  Room  M-1500. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington.  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  provided  in  the 
SUPPLEMENTARY  INFORMATION  section.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  electronic 
mail. 

Docket.  The  official  record  for  this 
rulemaking  has  been  established  under 
docket  number  A-92-45  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 


public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments  and  data,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  rulemaking  record  is  located  at 
the  address  in  the  ADDRESSES  section. 
Alternatively,  a  docket  index,  as  well  as 
individual  items  contained  within  the 
docket,  may  be  obtained  by  calling  (202) 
260-7548  or  (202) 260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosensteel,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5608. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Filing 

Electronic  comments  and  data  can  be 
sent  directly  to  EPA  at:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92-45.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Electronic  Availability 

This  document  is  available  in  docket 
number  A-92-45  or  by  request  from  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES),  and 
is  available  for  downloading  from  the 
Technology  Transfer  Network  (TTN), 
the  EPA's  electronic  bulletin  board 
system.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  emissions  control.  The  service 
is  free,  except  for  the  cost  of  a  telephone 
call.  Dial  (919)  541-5742  for  up  to  a 
14.000  baud  per  second  modem.  For 
further  information,  contact  the  TTN 
HELP  line  at  (919)  541-5348,  from  1:00 
p.m.  to  5:00  p.m.,  Monday  through 
Friday,  or  access  the  TTN  web  site  at 
http://ttnwww.rtpnc.epa.gov. 

Regulated  entities 

Regulated  categories  and  entities 
include: 


Category        Examples  of  regulated  entities 

Industry  Faolities  that  produce  PET. 

( 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  the  NESHAP  addressed  in  this  direct 
final  rule.  If  you  have  questions 
regarding  the  applicability  of  the 
NESHAP  addressed  in'this  direct  final 
rule  to  a  particular  entity,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATTOH  CONTACT  section. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background  and  Rationale 

II.  Authority  for  Temporary  Extension  of  the 

Compliance  Date  and  Reconsideration 
m.  Impacts 
rv.  Administrative  Requirements 

I.  Background  and  Rationale 

On  September  12.  1996,  the  EPA 
promulgated  40  CFR  part  63,  subpart 
JJJ — Group  IV  Polymers  and  Resins 
NESHAP  (61  FR  48208).  40  CFR  63.1331 
establishes  standards  for  equipment 
leaks  based  on  the  equipment  leaks 
provisions  from  the  Hazardous  Organic 
NESHAP.  40  CFR  part  63.  subpart  H. 
The  final  rule  required  existing  sources 
to  comply  with  40  CFR  63.1331 
beginning  March  12. 1997  (see  40  CFR 
63.1311(d)).  On  January  14,  1997.  EPA 
extended  the  compliance  date  for  40 
CFR  63.1331  from  March  12.  1997  to 
July  31,  1997. 

A  petition  has  been  submitted  to  the 
EPA  by  two  PET  manufacturers 
requesting  reconsideration  of  the 
technical  basis  for  estimates  of 
emissions,  emission  reductions,  and 
costs  for  equipment  leaks  emission 
control  at  PET  affected  sources.  The 
petition  summarizes  new  information 
claimed  by  the  petitioners  to  "confirm 
the  (>etitioners'  comments  made  during 
the  public  comment  period  questioning 
the  validity  of  EPA's  predictions  of  the 
costs  and  cost-effectiveness  of  the  leak 
detection  and  repair  program."  This 
new  information,  which  the  EPA  did 
not  have  prior  to  promulgation  of  the 
final  rule,  includes  data  related  to 
emissions  and  costs  and  has  led  the  EPA 
to  accept  the  petitioner's  request  to 
reconsider  the  equipment  leak 
provisions  of  the  rule  applicable  to  PET 
affected  sources.  A  second  petition  was 
subsequently  filed  by  a  third  PET 
manufacturer  requesting  the  same  relief. 
For  these  reasons,  the  EPA  is  providing 
a  temporary  extension  of  the 
compliance  date  associated  with  the 
provisions  of  40  CFR  63.1331  that 
regulate  equipment  leaks  for  PET 
affected  sources  until  such  time  as  the 
EPA  is  able  to  fully  evaluate  the  petition 
for  reconsideration  and  take  any 
curative  regulatory  action  necessary. 
This  temporary  extension  applies  to 
affected  sources  in  the  following 


regulated  subcategories:  (1)  PET  using  a 
batch  dimethyl  terephthalate  process; 
(2)  PET  using  a  continuous  dimethyl 
terephthalate  process:  (3)  PET  using  a 
batch  terephthalic  acid  process;  and  (4) 
PET  using  a  continuous  terephthalic 
acid  process.  It  does  not  affect  any  other 
provisions  of  the  rule  or  any  other 
source  categories  or  subcategories. 

By  this  action  the  EPA  is  providing, 
pursuant  to  Clean  Air  Act  section 
301(a)(1),  a  temporary  extension  of  the 
compliance  dates  specified  in  40  CFR 
63.1311(b)  and  (d),  only  as  necessary  to 
complete  reconsideration  and  potential 
revision  of  the  rule.  The  EPA  intends  to 
complete  its  reconsideration  of  the  rule 
and,  following  the  notice  and  comment 
procedures  of  Clean  Air  Act  section 
307(d).  take  appropriate  action  as 
expeditiously  as  practical.  The  EPA 
does  not  believe  this  temporary 
extension  will,  as  a  practical  matter, 
impact  the  overall  effectiveness  of  the 
rule.  The  EPA  will  seek  to  ensure  that 
the  affected  parties  are  not  unduly 
prejudiced  by  the  EPA's 
reconsideration.  The  compliance  date 
will  only  be  extended  imtil  the  effective 
date  of  the  EPA's  final  action  following 
reconsideration  of  the  rule.  In  no  event 
will  the  extension  last  beyond 
September  12.  1999  which  is  the  latest 
compliance  date  permitted  by  section 
112  of  the  Clean  Air  Act  (in  the  absence 
of  a  one  year  extension). 

n.  Authority  for  Temporary  Extension 
of  the  Compliance  Date  and 
Reconsideration 

The  temporary  extension  of  the 
compliance  dates  specified  in  40  CFR 
63.1311  (b)  and  (d)  for  PET  affected 
sources  is  being  undertaken  pursuant  to 
Clean  Air  Act  section  301(a)(1). 
Reconsideration  is  being  undertaken 
pursuant  to  Clean  Air  Act  section 
307(d)(7)(B).  Reconsideration  is 
appropriate  if  the  grounds  for  an 
objection  arose  after  the  period  for 
public  comment  and  if  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule. 

The  grounds  for  reconsideration  of 
this  rule  arose  after  the  public  comment 
period.  The  emissions  and  cost  data 
which  serve  as  the  basis  for  the 
siunmary  of  data  provided  by  the 
petitioners  became  available  after  the 
close  of  the  comment  period  on  the  rule. 
Therefore,  the  EPA  is  temporarily 
extending  the  compliance  date  specified 
in  40  CFR  63.1311  (b)  and  (d)  for  PET 
affected  sources  in  order  to  allow  time 
to  reconsider  the  provisions  of  40  CFR 
63.1331  as  these  provisions  pertain  to 
PET  affected  sources. 


m.  Impacts 

The  extension  on  the  compliance  date 
for  equipment  leaks  at  PET  affected 
sources  will  not  affect  the  eventual 
annual  estimated  emissions  reduction  or 
the  control  cost  for  the  rule. 

IV.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

For  the  Group  IV  Polymers  and  Resins 
NESHAP,  the  information  collection 
requirements  were  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  OMB  approved  the  information 
collection  requirements  and  assigned 
OMB  control  number  2060-0351.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
the  EPA's  regulations  are  listed  in  40 
CFR  part  9  and  48  CFR  Chapter  15.  The 
EPA  has  amended  40  CFR  part  9. 
section  9.1,  to  indicate  the  information 
collection  requirements  contained  in  the 
Group  rv  Polymers  and  Resins 
NESHAP. 

This  action  has  nc  impact  on  the 
information  collection  burden  estimates 
made  previously.  Therefore,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  direct  final  rule  will  provide  a 
temporary  extension  of  the  compliance 
dates  specified  in  40  CFR  63.1311  (b) 
and  (d)  for  PET  affected  sources.  The 
direct  final  rule  does  not  add  any 
additional  control  requirements. 
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Therefore,  this  direct  final  rule  was 
classified  "non-significant"  under 
Executive  Order  12866  and  was  not 
required  to  be  reviewed  by  0MB. 

C.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  temporary 
compliance  extension  would  not  impose 
any  economic  burden  on  any  regulated 
entities. 

D.  Unfunded  Mandates 

Under  secti&n  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statemrait  to  accompany  emy  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
direct  final  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  Subtitle  E  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  direct  final  rule  in  the  Federal 
Register.  This  is  not  a  "major  rule"  as 
defined  by  Subtitle  E. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 


substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  30,  1997. 
Carol  M.  Brownar, 
A  dxninistrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  Chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— ^.  A     C%&     'H^  5SI0N 
STANDARDS  rOR  nAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  p^\^3 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et.  seq. 

Subpart  JJJ — National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Polymers  and 
Resins. 

2.  Section  63.1311  is  amended  by 
revising  paragraphs  (b)  and  (d) 
introductory  text  and  by  adding 
paragraph  (d)(6)  to  read  as  follows: 

§63.1311    Compliance  schedule  and 
relationstiip  to  existing  applicable  rules. 

***** 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  March  29,  1995 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  September  12, 
1996,  whichever  is  later,  as  provided  in 
§  63.6(b),  except  that  new  affected 
sources  whose  primary  product,  as      ^ 
determined  using  the  procedures 
specified  in  §  63.1310(f),  is  PET  shall  be 
in  compliance  with  §63.1331  upon 
initial  start-up  or  September  12,  1999. 
whichever  is  later. 
***** 

(d)  Except  as  provided  for  in 
paragraphs  (d)(1)  through  (d)(6)  of  this 
section,  existing  affected  soiures  shall 
be  in  compliance  with  §63.1331  no  later 
than  July  31,  1997  unless  a  request  for 
a  compliance  extension  is  granted        v 
pursuant  to  Section  112(i)(3)(B)  of  the 
Act,  as  discussed  in  §  63.182(a)(6). 
*         •         •        •         • 

(6)  Notwithstanding  paragraphs  (d)(1) 
through  (d)(4)  of  this  section,  existing 
affected  sources  whose  primary  product, 
as  determined  using  the  procedures 
specified  in  §  63.1310(f),  is  PET  shall  be 
in  compliance  with  §63.1331  no  later 
than  September  12,  1999. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

Approval  of  Section  112(1)  Program  of 
Delegation;  Indiana 

PN74-2;  FRL5833-3I 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  removal. 

SliMMARY:  On  April  1,  1997  (62  FR 
15404),  the  Environmental  Protection 
Agency  (EPA)  approved  a  delegation  of 
the  Federal  air  toxics  program  contained 
within  title  40  of  the  Code  of  Federal 
Regulations  parts  61  and  63  to  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  through  a  direct 
final  rule  procedure.  The  USEPA  is 
removing  this  final  rule  due  to  the 
adverse  comment  received  on  this 
action.  In  a  subsequent  final  rule  EPA 
will  summarize  and  respond  to  the 
comments  received  and  announce  final 
rulemaking  action  on  this  requested 
program  delegation. 

DATES:  The  direct  final  rule  published  at 
62  FR  15404  is  removed  effective  June 
6,  1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  Permits  and  Grants  Section, 
Air  Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312)886-3189. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protecti6n. 
Administration  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Dated:  June  20, 1997. 
Gail  Ginsberg, 

Acting  Regional  Administrator 
[FR  Doc.  97-14580  Filed  6-5-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 
[OPP-300495;  FRL-5719-qj 
RIN  2070-AB78 


V. 


Bifenthrin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  pesticide  bifenthrin  in  or  on  the  raw 
agricultural  commodity  crop  group, 
cucurbits  (Crop  Group  9  -  cucumbers, 
melons,  and  squash),  and  in  or  on  the 
raw  agricultural  commodity  raspberries, 
in  connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
bifenthrin  on  cucurbits  in  California, 
Arizona,  and  Texas;  and  use  of 
bifenthrin  on  raspberries  in  Oregon  and 
Washington.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  bifenthrin  on  these 
commodities  pursuant  to  section 
408(1)(6}  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  These 
tolerances  will  expire  emd  are  revoked 
on  April  30, 1998  (cucurbits)  and 
September  30, 1997  (raspberries). 
DATES:  This  regulation  becomes 
effective  June  6.  1997.  Objections  and 
requests  for  hearings  must  he  received 
by  EPA  on  August  5,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300495 ), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  bearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
Sled  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  [OPP 
],  should  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300495].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)  30»-a791,  e-mail: 
beard.andrea©epamail. epa.gov. 

SUPPLEMENTARY  INF0RMATK3N:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  residues  of  the  pesticide 
((2-methyl     [l,l'-biphenyll-3-yl) 
methyl-3-(2-chloro-3,3,3,-trifluoro-l- 
propenyl)    -2,2- 

dimethylcyclopropanecarboxylate),  also 
referred  to  in  this  document  as 
bifenthrin,  in  or  on  cucurbits  at  1.0 
ppm,  and  in  or  on  raspberries  at  3.0 
ppm.  These  tolerances  will  expire  and 
be  revoked  on  April  30,  1998  (cucurbits) 
and  September  30,  1997  (raspberries). 
EPA  will  publish  documents  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  Among 
other  things,  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  These  activities  are 
described  below  and  discussed  in 
greater  detail  in  the  final  rule 
establishing  the  time-limited  tolerance 


associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu^.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  firom  aggregate 
exposure  to  the  pesticide  chemical 
residue...."         

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption". 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  bom  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemptions  for 
Bifenthrin  and  FFDCA  Tolerances 

Bifenthrin  on  cucurbits.  From 
November  1996  -  January  1997.  requests 
were  received  from  the  California 
Department  of  Pesticide  Regulation,  and 
the  Arizona  and  Texas  Departments  of 
Agriculture,  (hereafter  referred  to  as  the 
Applicants)  for  specific  exemptions 
under  FIFRA  section  18  for  the  use  of 
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bifenthrin  to  control  whiteflies  in 
cucurbits.  The  Applicants  state  that  an 
emergency  situation  is  present  due  to 
this  recently  introduced  pest,  its 
devastating  effects  on  the  cucurbit  crop, 
and  its  resistance  to  registered 
alternatives.  The  Applicants  state  that 
this  pest  can  have  devastating  effects  on 
growers'  production  and  revenue.  After 
having  reviewed  their  submission,  EPA 
concurs  that  an  emergency  condition 
exists.  EPA  has  authorized  under  FIFRA 
section  18,  the  use  of  bifenthrin  on 
cucurbits  for  control  of  whiteflies. 

Bifenthrin  on  raspberries.  In  February 
1997,  requests  were  received  from  the 
Oregon  and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
Applicants)  for  specific  exemptions 
under  FIFRA  section  18  for  the  use  of 
bifenthrin  to  control  weevils  in 
raspberries.  The  Applicants  state  that  an 
emergency  situation  is  present  due  to 
these  pests  developing  resistance  to 
available  alteuKatives,  and  the  low 
tolerance  foi'weevil  contamination  in 
raspberries.  Rejection  by  the  processors 
of  contaminated  raspberries  can  lead  to 
significant  losses  in  revenue  for  the 
growers.  After  having  reviewed  their 
submission,  EPA  concurs  that  an 
emergency  condition  exists.  EPA  has 
authorized  under  FIFRA  section  18,  the 
use  of  bifenthrin  on  raspberries  for 
control  of  weevils. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  bifenthrin  in  or  on  cucurbits  and 
raspberries.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  FFDCA 
section  408(b)(2).  and  EPA  decided  that 
the  necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  These  tolerances  for 
bifenthrin  will  permit  the  marketing  of 
cucurbits  and  raspberries  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions, 
in  order  to  address  urgent  non-routine 
situations,  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful.  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  conunent 
under  section  408(e)  as  provided  in 
section  408(1)(6).  Although  these 
tolerances  will  expire  and  are  revoked 
on  April  30. 1998  (cucurbits)  and 
September  30. 1997  (raspberries),  under 
FFDCA  section  408(1)(5).  residues  of 
bifenthrin  not  in  excess  of  the  amount 
specified  in  the  tolerances  remaining  in 
or  on  cucurbits  or  raspberries  after  the 
dates  specified  above  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  during  the  term  of.  and  in 


accordance  with  all  the  conditions  of. 
the  emergency  exemptions.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  bifenthrin  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  cucurbits 
and  raspberries,  or  whether  permanent 
tolerances  for  these  uses  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
bifenthrin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  those  specified  in 
this  document  to  use  this  product  on 
cucurbits  or  raspberries  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  180.166.  For  additional 
information  regarding  the  emergency 
exemptions,  contact  the  Agency's 
Registration  EMvision  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  bctor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 


potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For 
shorter-term  risks.  EPA  calculates  a 
margin  of  exposure  (MOE)  by  dividing 
the  estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
hundredfold  MOE  is  based  on  the  same 
rationale  as  the  hundredfold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structm« 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water,  and  other  non- 
occupational exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximimi  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
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exceeds  the  RID  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

A.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  evaluated  the  available 
toxicology  data  and  considered  its 
validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  result  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenthrin  are 
discussed  below. 

1.  Acute  risk.  The  maternal  NOEL  of 
1  mg/kg/day  from  the  oral 
developmental  toxicity  study  in  rats  is 
used  for  acute  dietary  risk  estimates. 
The  maternal  LEL  of  this  study  of  2  mg/ 
kg/ day  was  based  on  tremors  from  day 
7-17  of  dosing.  This  acute  dietary 
endpoint  is  used  to  determine  acute 
dietary  risks  to  all  population 
subgroups. 

2.  Short-  and  intermediate-term  risk. 
The  maternal  NOEL  of  1  mg/kg/day 
from  the  oral  developmental  toxicity 
study  in  rats  is  also  used  for  short-  and 
intermediate-term  MOE  calculations  (as 
well  as  acute,  discussed  in  (1)  above). 
The  maternal  LEL  of  this  study  of  2  mg/ 
kg/day  was  based  on  tremors  from  day 
7-17  of  dosing. 

3.  Chronic  risk.  Based  on  available 
chronic  toxicity  data,  the  OPP  has 
established  the  RfD  for  bifenthrin  at 
0.015  mg/kg/day.  The  RfD  is  based  on 

a  1-year  oral  feeding  study  in  dogs  with 
a  NOEL  of  1.5  mg/kg/day  and  an 
uncertainty  factor  of  100,  based  on 
intermittent  tremors  observed  at  the  I-KI. 
of  3  mg/kg/day. 

4.  Cancer  risk.  OPP  classified 
bifenthrin  as  a  Group  C  chemical 
(possible  human  carcinogen)  based 
upon  urinary  bladder  tumors  in  mice, 
but  did  not  recommend  assignment  of  a 
Q- 


B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

Tolerances  for  residues  of  bifenthrin 
are  currently  expressed  as  2-methyl 
ll,l'-biphenyl]-3-yl)    methyl-3-(2- 
chloro-3,3,3,-trifluoro-l-propenyl) 
2,2-dimethylcyclopropanecarboxylate. 
Tolerances  currently  exist  for  residues 
on  hops;  strawberries;  com  grain,  forage 
and  fodder;  cotton  seed;  and  livestock 
commodities  of  cattle,  goats,  hogs, 
horses,  sheep,  emd  poultry  (see  40  CFR 
180.442). 

1.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  Drinking  water 
is  also  considered  a  component  of  the 
acute  dietary  exposure;  however,  EPA 
generally  will  not  include  residential  or 
other  non-dietary  exposure  as  a 
component  of  the  acute  exposure 
assessment.  Theoretically,  it  is  also 
possible  that  a  residential,  or  other  non- 
dietary  exposure  could  be  combined 
with  the  acute  total  dietary  exposure 
form  food  and  water.  However,  the 
Agency  does  not  believe  that  aggregating 
multiple  exposure  to  large  amounts  of 
pesticide  residues  in  the  residential 
environment  via  multiple  products  and 
routes  for  a  one  day  exposure  is  a 
reasonably  probable  event.  It  is  highly 
unlikely  that,  in  one  day,  an  individual 
would  have  multiple  high-end 
exposures  to  the  same  pesticide  by 
treating  their  lawn  and  garden,  treating 
their  house  via  crack  and  crevice 
application,  swimming  in  a  pool,  and  be 
maximally  exposed  in  the  food  and 
water  consumed.  Additionally,  the 
concept  of  an  acute  exposure  as  a  single 
exposure  does  not  allow  for  including 
post-application  exposures,  in  which 
residues  decline  over  a  period  of  days 
after  application.  Therefore,  the  Agency 
believes  that  residential  exposures  are 
more  appropriately  included  in  the 
short-term  exposure  scenario.  Thus,  the 
Agency  estimates  acute  risk  from  dietary 
exposure  only.  EPA  concluded  that 


aggregate  dietary  risk  (food  plus 
drinking  water)  would  not  exceed  levels 
of  concern. 

2.  Short-  and  intermediate-term 
exposure.  Short-  and  intermediate-tetm 
aggregate  exposure  takes  into  account    \^ 
chronic  dietary  food  and  water  \ 
(considered  to  be  a  background 
exposure)  plus  indoor  and  outdoor 
residential  exposure.  The  only  use  that 
could  result  in  a  residential  exposure  is 
the  one  registered  use  for  bifenthrin  as 

a  termiticide.  EPA  evaluated 
information  contained  in  a  risk 
characterization  document  produced  by 
the  California  Environmental  Protection 
Agency,  concerning  the  use  of 
bifenthrin  as  a  subterranean  termiticide. 
This  document  characterized  the  risks 
to  residents  of  houses  treated  with 
bifenthrin,  from  aggregate  residential 
and  acute  dietary  exposure.  Exposure 
was  calculated  based  on  exposure  data 
collected  from  indoor  air  monitoring 
data,  with  the  absorbed  dose  frtim 
residential  exposure  converted  to  an 
oral  equivalent,  for  comparison  with  the 
NOEL  derived  from  an  oral  dosing 
study.  Dietary  exposure  assessment 
assumed  ma3dmum  anticipated  residue 
levels  resulting  from  the  registration  on 
cotton,  and  secondary  meat/milk/ 
poultry  expected  residue  levels  were 
extrapolated  based  on  feeding  studies. 
Although  the  California  risk  assessment 
document  did  not  include  dietary 
exposure  resulting  from  bifenthrin  use 
oin  com  and  hops,  because  of  the  low 
tolerance  for  com  grain  (0.05  ppm)  and 
low  consumption  for  hops  and 
strawberries,  it  is  the  best  scientific 
judgment  of  EPA  scientiest  that  addition 
of  these  commodities  would  not 
sufficiently  lower  the  MOEs  to  levels  of 
concern.  Based  on  this  risk 
characterization  document  produced  by 
the  California  Environmental  Protection 
Agency,  aggregate  short-  and 
intermediate-term  risks  do  not  exceed 
EPA's  level  of  concern. 

3.  Chronic  exposure.  The  Agency 
identified  chronic  exposure  as 
appropriate  for  aggregate  risk 
assessment.  The  aggregate  chronic  risk 
is  equal  to  the  sum  of  the  chronic  risk 
from  exposure  from  food  ■♦•  water  + 
residential  (indoor  +  outdoor)  uses. 

i.  Dietary  food  exposure.  For  purposes 
of  assessing  the  potential  dietary 
exposure  under  this  tolerance,  EPA  used 
tolerance  level  residues  and  100%  of 
crop  treated  to  estimate  the  TMRC  from 
all  established  food  uses  for  bifenthrin 
and  the  proposed  uses  on  cucurbits  and 
raspberries.  There  are  no  cucurbit  or 
raspberry  animal  feed  items  so  no 
additional  dietary  livestock  dietary 
burden  will  result  bom  these  section  18 
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uses.  Therefore,  existing  meat/milk/ 
poultry  tolerances  are  adequate. 

ii.  Drinking  water  exposure.  Based  on 
the  available  studies  used  in  EPA's 
assessment  of  environmental  risk, 
bifenthrin  is  moderately  persistent  and 
not  mobile.  There  is  no  established 
Maximum  Concentration  Level  for 
residues  of  bifenthrin  in  drinking  water. 
No  health  advisory  levels  for  bifenthrin 
in  drinking  water  have  been  established. 
The  "Pesticides  in  Groundwater 
Database"  (EPA  734-12-92-001, 
September  1992)  does  not  contain  any 
information  for  bifenthrin. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's,  cancer 
potency  factors  (Q*s),  acute  dietary 
NOEL's)  and  assumptions  about  body 
weight  and  consumption,  to  calculate, 
for  each  pesticide,  the  increment  of 
aggregate  risk  contributed  by 
consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  well  below  the  level  that 
would  cause  bifenthrin  to  exceed  the 
RfD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
bifenthrin  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

iii.  Non-dietary,  non-occupational 
exposure.  Bifenthrin  is  not  registered  for 
any  residential  outdoor  uses  so  no 
exposure  from  this  route  is  expected. 
However,  bifenthrin  is  registered  for 
residential  use  as  a  termiticide,  and  the 
Agency  has  concluded  that  a  chronic 
exposure  scenario  may  exist  with 
respect  to  this  use.  The  Agency 
estimates  that  aggregate  risk  (food  plus 
drinking  water  plus  residential)  would 
not  exceed  the  RfD  for  bifenthrin. 


C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presenfly  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 


risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conmion  mechanism  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  EPA  has  considered 
only  risks  bom  bifenthrin.  Therefore, 
EPA  has  not  assumed  that  bifenthrin  has 
a  common  mechanism  of  toxicity  with 
other  substances. 

D.  Safety  Determinations  for  U.S. 
Population 

1.  Acute  risk.  The  acute  risk 
assessment  used  anticipated  residues  for 
all  commodities  having  bifenthrin 
tolerances,  except  for  cucurbits  and 
raspberries,  for  which  proposed 
tolerance  level  residues  were  used. 
Additionally,  the  assessment  assumed 
that  100%  of  the  commodities  for  which 
there  are  tolerances,  would  contain 
residues  of  bifenthrin  at  these  levels. 
For  the  most  highly  exposed  population 
subgroup,  children  1  -  6  years  old,  the 
high-end  exposure  results  in  a  dietary 
(food  only)  MOE  of  40;  at  the  97th 
percentile  the  MOE  is  1 1 1 .  For  in&nts 
<1  year  old,  the  high-end  exposure  MOE 
is  50;  at  the  98th  percentile  it  is  111.  For 
the  U.S.  population,  the  high-end 
exposure  MOE  is  67;  at  the  99th 
percentile  it  is  111.  The  major  portion 
of  the  estimated  dietary  exposure  from 
bifenthrin  is  contributed  through  the 
tolerances  for  field  com  and  secondary 
residues  in  animal  commodities 
resulting  from  feeding  of  the  treated 
field  com.  This  assessment  used  the 
extremely  conservative  assumptin  that 
100%  of  the  field  com  and  livestock 
commodities  would  contain  residues  of 
bifenthrin.  However,  available  data 
show  that  of  the  total  field  com  crop 
grown  in  the  U.S.,  only  about  0.45 
percent  was  actually  treated  with 
bifenthrin  in  1994-96  (3-year  average);  it 
is  expected  that  a  similar  percentage 
will  be  treated  for  the  current  year 
(1997).  since  this  figure  has  generally 
remained  consistent  for  the  past  three 
years.  Therefore,  it  is  unlikely  that  the 
actual  exposure  is  considerably  less 
than  the  conservative  estimates  given 
here;  if  these  estimates  were  refined 
using  actual  percent  of  crop  treated 
figxu«s,  EPA  scientists  believe  that  the 
MOEs  would  be  increased  to  acceptable 
levels  for  the  high-end  consumer. 

2.  Short-  and  intermediate-term  risk. 
The  short-  and  intermediate-term  risk 
assessment  used  maximum  anticipated 
residue  levels  for  cotton,  extrapolated 
residue  levels  for  meat/milk/poultry/ 
eggs,  and  air  monitoring  data  collected 
from  15  homes  in  four  states.  Based  on 
this  data,  the  MOEs  for  children  are 
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calculated  to  be  280  for  the  average 
consumer  and  250  for  the  high-end 
consumer.  The  MOEs  for  adults  are 
calculated  to  be  450  for  the  average 
consumer  and  390  for  the  high-end 
consumer.  EPA  generally  has  no 
concern  for  MOEs  greater  than  100,  and 
thus  these  do  not  exceed  EPA's  level  of 
concern. 

3.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  descritwd  above,  EPA  has 
concluded  that  aggregate  dietary 
exposure  to  bifenthrin  will  utilize  25% 
of  the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  Non- 
Nursing  Infants  (<1  year  old),  at  58%  of 
the  RfD.  This  is  further  discussed  below 
in  the  section  on  infants  and  children.  • 
EPA  generally  has  no  concern  for 
exposure  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Etespite  the  potential  for  exposure  to 
bifenthrin  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  bifenthrin  residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  adequacy  of  the 
standard  uncertainty  factor  for 
bifenthrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  and  a  two-generation 
reproductive  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE 
(usually  lOOx  for  combined  inter-  and 


intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

1.  Developmental  toxicity  studies — a. 
Rabbit  study.  In  the  rabbit 
developmental  study,  there  were  no 
developmental  effects  observed  in  the 
fetuses  exposed  to  bifenthrin.  The 
maternal  NOEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOEL  of  4  mg/kg/day. 

b.  Rat  study.  In  the  rat  developmental 
study,  the  maternal  NOEL  was  1  mg/kg/ 
day,  based  on  tremors  at  the  LOEL  of  2 
mg/kg/day.  The  developmental  (pup) 
NOEL  was  also  1  mg/kg/day,  based 
upon  increased  incidence  of 
hydroureter  at  the  LOEL  2  mg/kg/day. 
There  were  5/23  (22%)  litters  affected 
(5/141  fetuses  since  each  litter  only  had 
one  affected  fetus)  in  the  2  mg/kg/day 
group,  compared  with  zero  in  the 
control,  1,  and  0.5  mg/kg/day  groups. 
According  to  recent  historical  data 
(1992-1994)  for  this  strain  of  rat, 
incidence  of  distended  ureter  averaged 
11%  with  a  maximum  incidence  of 
90%. 

c.  Pre-natal  sensitivity.  Since  there 
was  not  a  dose-related  finding  of 
hydroureter  in  the  rat  developmental 
study  and  in  the  presence  of  similar 
incidences  in  the  recent  historical 
control  data,  the  marginal  finding  of 
hydroureter  in  rat  fetuses  at  2  mg/kg/ 
day  (in  the  presence  of  maternal 
toxicity)  is  not  considered  a  significant 
developmental  finding.  Nor  does  it 
provide  sufficient  evidence  of  a  special 
dietary  risk  (either  acute  or  chronic)  for 
infants  and  cHildren  which  would 
require  an  additional  safety  factor. 
Based  on  the  above,  EPA  concludes  that 
reliable  data  support  use  of  the  standard 
hundredfold  MOE/uncertainty  factor, 
and  that  an  additional  MOE/ 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Reproductive  toxicity  study — a.  Rat 
study,  in  the  rat  reproduction  study, 
parental  toxicity  occurred  as  decreased 
body  weight  at  5.0  mg/kg/day  with  a 
NOEL  of  3.0  mg/kg/day.  There  were  no 
developmental  (pup)  or  reproductive 
effects  up  to  5.0  mg/kg/day  (highest 
dose  tested). 

b.  Post-natal  sensitivity.  Based  on  the 
absence  of  pup  toxicity  up  to  dose  levels 
which  produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 


3.  Acute  risk.  The  EPA  believes  that 
residential  exposures  are  more 
appropriately  included  in  the  short-term 
exposure  scenario,  and  thus  estimates 
acute  risk  from  dietary  exposure  only. 
EPA  concluded  that  aggregate  dietary 
acute  risk  (food  plus  drinking  water) 
would  not  exceed  levels  of  concern. 
Acute  risk  is  discussed  in  detail  in  Units 
IV.B.l  and  IV.D.l  of  this  document. 

4.  Short-  and  intermediate-term  risk. 
The  estimated  short-  and  intermediate- 
term  risk  do  not  exceed  EPA's  levels  of 
concern  for  children.  MOEs  for  children 
are  calculated  to  be  280  for  the  average 
consumer  and  250  for  the  high-end 
consumer.  This  is  discussed  in  greater 
detail  in  Units  IV.B.2.  and  IV.D.2.  of  this 
document. 

5.  Chronic  risk.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  of  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  hjruman 
health.  Despite  the  potential  for 
exposure  in  drinking  water,  EPA  has 
concluded  that  the  percentage  of  the 
RfD  that  will  be  utilized  by  dietary 
exposure  (including  drinking  water 
exposure)  to  residues  of  bifenthrin  does 
not  exceed  100%  for  any  of  the 
population  subgroups.  Using  the 
conservative  exposure  assmuptions 
descibed  agove,  EPA  has  concluded  that 
aggregate  exposure  to  bifenthrin  from 
food  will  utilize  58%  of  the  RfD  for 
Non-Nursing  Infants,  the  population 
subgroup  with  the  largest  percentage  of 
the  RfD  occupied.  Therefore,  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
bifenthrin  residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  bifenthrin  in 
cucurbits,  raspberries,  and  animal 
commodities  is  adequately  understood 
for  the  purposes  of  these  tolerances.  The 
residue  of  concern  is  the  parent 
compound  only. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
bifenthrin  in  or  on  food  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  this  tolerance  (Gas  Chromatography 
with  Electron  Capture  Detection  (GC/ 
ECD)  analytical  method  P-2132M, 
PPiOE3921.  MRIDi4 1658601).  EPA  has 
provided  information  on  this  method  to 
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FDA.  The  method  is  available  to  anyone 
who  is  interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Inonnation  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number.  Crystal  Mall  #2, 
Rm.  1128,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5805. 

C.  Magnitude  of  Residues 

Residues  of  bifenthrin  are  not  likely  to 
exceed  1.0  ppm  in  or  on  cucurbits,  or 
3.0  ppm  in  or  on  raspberries,  as  a  result 
of  the  proposed  uses.  No  animal  feed 
items  are  associated  with  either  use; 
therefore,  no  secondary  residues  in 
meat,  milk,  poultry,  and  eggs  are 
expected  to  result. 

D.  Rotational  Crop  Restrictions 

The  confined  rotational  crop  data 
requirements  for  bifenthrin  have  been 
satisfied.  The  following  rotation 
instructions  are  required: 

a.  Leafy  vegetables  and  root  crops  may 
be  rotated  30  days  following  the  final 
application  of  bifenthrin. 

b.  Crops  for  which  bifenthrin 
tolerances  exist  may  be  rotated  at  any 
time. 

c.  All  other  crops  may  be  rotated 
seven  months  following  the  final 
application  of  bifenthrin.  There  are  no 
rotational  crop  considerations 
associated  with  raspberries. 

E.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
bifenthrin  in  or  on  cucurbits  or 
raspberries. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  bifenthrin  in  or  on  cucurbits  at  1.0 
ppm,  and  raspberries  at  3.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 


those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  5, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  witb 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-3004951  (including 
conunents  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 


Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-3004951. 
Electronic  comments  on  this  rule  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

K.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12566  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
unfunded  mandates  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  state  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993).  entitled 
Enhancing  the  Intergovernmental 
Partnership,  or  special  considerations  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a).  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950,  May  4,  1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121,  110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
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This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 


Dated:  May  22. 1997. 

James  |ones, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  371. 


Commodity 


2.  By  revising  §  180.442  to  read  as 
follows: 

§  180.442    Bifenthrin;  tolerances  for 
residues. 

(a)  General.  Tolerances  are  ^ 

established  for  residues  of  the 
pyrethroid  bifenthrin,  (2-methyl     (1,1- 
biphenyl)-3-yl)     methyl-3-(2-chloro- 
3,3.3-trifluoro-l-propenyl)     -2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  commodities: 


Cattle,  fat 

Cattle,  mt)yp 

Cattle,  meat 

Corn,  fodder 

Com.  forage 

Com,  grain  (fiekJ,  seed,  and  pop) 

Cottonseed  

Eggs - 

Goats,  fat 

Goats,  mbyp 

Goats,  meat 

Hogs,  fat 

Hogs,  mbyp 

Hogs,  meat 

Hops,  dried 

Horses,  fat 

Horses,  mbyp  

Horses,  meat 

MilK,  fat  (reflecting  0.1  ppm  in  wtvale  milk) 

Poultry,  fat  

Poultry,  mbyp  

Poultry,  meat  

Sheep,  fat 

Sheep,  mbyp - 

Sheep,  meat 

Strawtjerries  


Parts  per  million 


1.0 
0.10 

0.5 

5.0 

2.0 
0.05 

0.5 
0.05 

1.0 
0.10 

0.5 

1.0 
0.10 

0.5 
10.0 

1.0 
0.10 

0.5 

1.0 
0.05 
0.05 
0.05 

1.0 
0.10 

0.5 
3.00 


Expiration/Revocation 
Date 


11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15«7 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
None 


(b)  Section  18  emergency  exemptions. 
Time  limited  tolerances  are  established 
for  residues  of  the  insecticide  bifenthrin 
((2-methyl     [l,l'-biphenyl)-3-yl) 


methyl-3-(2-chloro-3,3.3,-trifluoro-l- 
propenyl)    -2,2- 

dimethylcyclopropanecarboxylate),  in 
connection  with  use  of  the  pesticide 


Commodity 


under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


Broccoli 

Cauliflower 

Raspberries 

Vegetat)<es,  cucurt>its 


Parts  per  million 


0.1 

0.05 

3.0 

1.0 


Expiration/Revocation 
Date 


1/31/98 
1/31/98 
9/30/97 
4/30/98 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-14721  Filed  6-5-97;  8:45  am) 
BtujNG  cooe  aaao-so-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  24 


[DA  97-1 152] 

Personal  Communications  Services; 
Licenses  in  C  Block  (Broadband  PCS) 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  Waiver  request. 


SUMMARY:  On  June  2,  1997.  the  Wireless 
Telecommunications  Bureau  of  the 
Federal  Communications  Commission 
released  a  Public  Notice  requesting 
comment  on  several  requests  for  waiver 
of  the  7  percent  interest  rate  imposed  on 
C  block  broadband  Personal 
Communications  Services  (PCS) 
installment  plan  notes.  The  Public 
Notice  siunmarizes  the  requests  for 
waiver  and  announces  that  conunents 
are  due  on  or  before  Jime  23, 1997,  and 
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that  reply  comments  are  due  on  or 
before  July  8,  1997. 

DATES:  Comments  are  due  on  or  before 
June  23, 1997.  Reply  comments  are  due 
on  or  before  July  8,  1997. 

ADDRESSES:  Comments  should  be  filed 
with  the  Secretary  at  1919  M  Street, 
N.W.,  Room  222,  Washington,  D.C. 
20554,  and  a  copy  should  be  delivered 
to:  Auctions  Division,  Wireless 
Telecommunications  Bureau.  Room 
5322,  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sande  Taxali  or  Josh  Roland,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice  released 
on  June  2. 1997.  The  complete  Public 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  N.W..  Washington. 
D.C,  20554,  and  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  transcription  Services 
(202)  857-3800.  2100  M  Street,  N.W., 
Washington,  D.C.  20037.  The  complete 
Public  Notice  is  also  available  on  the 
Commission's  Internet  home  page 
(http://www.fcc.gov). 

Summary  of  the  Public  Notice 

Comment  Requested  on  7  Percent 
Interest  Rate;  Imposed  on  C  Block 
Installment  Payment  Plan  Notes 

Comment  Due  Date:  June  23,  1997. 

Reply  Comment  Due  Date:  July  8 
1997.  '    J    ' 

The  Wireless  Telecommunications 
Bureau  ("Biu«au")  has  received  several 
requests  for  waiver  of  the  Federal 
Communications  Commission's 
("Commission")  rules  imposing  a  7 
percent  interest  rate  on  eligible 
broadband  PCS  C  block  licensees  whose 
hcenses  were  conditionally  granted  on 
September  17,  1996,  and  who  elected  to 
utilize  the  Commission's  installment 
payment  plan.  See  Omnipoint 
Corporation,  Broadband  PCS  Block  C 
Installment  Plan  Interest  Rate  for  Small 
Business  Licensees — Request  for  Rule 
Waiver  (December  16,  1996).  In 
addition,  the  Bureau  has  received 
informal  requests  for  waiver  of 
§  24.711(b)(3)  filed  by  the  following 
parties:  Alpine  PCS,  CommunicaUons 
Venture  PCS  Limited  Partnership. 
Eldorado  Communications.  L.L.C.. 
Horizon  hifotech.  Inc..  KMtel.  L.L.'c. 
Mercury  PCS,  L.L.C..  Miccom 
Associates.  Northern  Michigan  PCS 
Consortium.  L.L.C..  PCSouth.  Inc.. 
Savannah  Independent  PCS  Corp., 


SouthEast  Telephone.  Ltd..  Southern 
Wireless.  L.P..  Wireless  2000,  Inc. 

Section  24.711(b)(3)  of  the 
Commission's  Rules  provides  that,  for 
small  businesses,  interest  on  installment 
payments  "shall  be  imposed  based  on 
the  rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
license  is  granted."  47  CFR  24.711(b)(3). 
For  licenses  conditionally  granted  on 
September  17,  1996,  the  applicable 
interest  rate  is  7  percent.  However,  due 
to  varying  factors  used  to  establish 
Treasury  note  obligations,  licenses 
granted  after  the  September  17  date  are 
subject  to  a  6.5  percent  interest  rate. 
Those  parties  seeking  a  waiver  of 
§  24.711(b)(3)  request  a  reduction  in  the 
interest  rate  on  their  installment 
payment  plan  notes  bom  7  percent  to 
6.5  percent. 

Comment  is  solicited  on  all  aspects  of 
the  requests  for  waiver  discussed  above. 
We  also  seek  comment  on  whether,  if 
the  Bureau  determines  that  a  waiver  of 
§  24.711(b)(3)  is  appropriate,  such  relief 
should  be  granted  to  all  similarly 
situated  parties,  whether  or  not  they 
have  filed  a  request  for  waiver. 

Comments  should  specifically 
reference  this  Public  Notice  (DA  97- 
1152)  and  must  be  filed  on  or  before 
June  23,  1997.  Reply  comments  may  be 
filed  on  or  before  July  8,  1997. 
Comments  should  be  filed  with  the 
Secretary  at  1919  M  Street,  N.W.,  Room 
222,  Washington,  D.C.  20554,  and  a 
copy  should  be  delivered  to:  AucUons 
Division,  Wireless  Telecommunications 
Bureau,  Room  5322,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Copies  of 
waiver  requests,  comments,  oppositions 
and  replies  may  be  obtained  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services 
Inc.  (ITS),  2100  M  Street,  N.W.,  Suite 
140,  Washington,  D.C.  20037,  (202)  857- 
3800.  Copies  are  also  available  for 
public  inspection  during  regular 
business  hours  in  Room  5608,  2025  M 
Sti^t,  N.W.,  Washington,  D.C.  20554. 
When  requesting  copies,  please  refer  to 
DA  97-1152. 

Pursuant  to  the  Commission's  ex 
parte  rules,  waiver  requests  become 
restricted  proceedings  upon  the  filing  of 
formal  oppositions.  See  47  CFR 
1.1202(e)(1)  and  1.1208(c)(l)(i)(B).  Ex 
parte  presentations  are  prohibited  in 
restricted  proceedings  until  the 
Commission's  final  disposition  is  no 
longer  subject  to  reconsideration  or 
judicial  review. 

For  further  information,  contact 
Sande  Taxali  or  Josh  Roland.  Wireless 
Telecommunications  Bureau  at  (202) 
418-0660. 


Dated:  J\me  2. 1997. 
Federal  Conununicatioiu  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-14954  FUed  6-5-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

[CC  Docket  »4o.  92-135,  FCC  97-41] 

Regulatory  Reform  for  Small  and  Mid- 
Size  Local  Exchange  Carriers  Subject 
to  Rate-of-Retum  Regulation 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  rule;  petition  for 
reconsideration. 


SUMMARY:  In  this  Order,  die  Commission 
considers  petitions  for  reconsideration 
and  clarification  concerning  regulatory 
reform  for  local  exchange  carriers 
subject  to  rate  of  return  regulations 
(Small  Telco  Reform  Order).  In 
particular,  the  Order  eliminates  the  two 
year  notice  period  that  local  exchange 
carriers  must  provide  before  exiting  the 
incentive  plan,  clarifies  the  rules 
consistent  with  the  Small  Telco  Reform 
Order,  and  amends  the  rules  and 
clarifies  several  matters  raised  by  the 
petitioners.  The  Commission's  action  is 
intended  to  eliminate  any  ambiguities 
and  inconsistencies  in  the 
Commission's  rules  and  die  Small  Telco 
Reform  Order. 

EFFECTIVE  DATE:  July  7.  1997. 

FOR  FURTHER  INFORMATION  COffTACT:  Dan 
Abeyta.  (202)418-1538. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  On 
Reconsideration  in  CC  Docket  No  92- 
135  (FCC  97-41)  adopted  on  February 
10.  1997  and  released  on  February  18, 
1997.  The  full  text  of  Uiis  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Stiwt.  N.W., 
Washington,  D.C.  20037. 

The  complete  text  may  also  be 
obtained  through  the  Worid  Wide  Web, 
at  httpr/virww.fcc.gov/Bureau/Common/ 
Carrier/Order/fcc9741.wp  or  may  be 
purchased  bom  the  Commission's  copy 
conti^ctor,  International  Transcription 
ServiQps.  hic.  (202)  857-3800.  2100  M 
Street.  N.W..  Suite  140.  Washington 
D.C.  20037. 


Regulatory  Flexibility  Analysis 
No  significant  impact. 
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Paperwork  Reduction  Act 

No  significant  impact. 
Synopsis  of  Report  and  Order 

On  February  18,  1997,  after  reviewing 
petitions  for  reconsideration  and 
clarification  filed  by  American 
Telephone  and  Telegraph  Company,  the 
National  Exchange  Carriers  Association, 
and  the  United  States  Telephone 
Association  (hereinafter.  Petitioners), 
the  Commission  released  an  Order  on 
Reconsideration  in  CC  Docket  No.  92- 
135.  Petitioners  sought  reconsideration 
and  clarification  of  several  issues 
addressed  in  the  Small  Telco  Reform 
Order.  Petitioners  (1)  request  that  the 
Commission  reconsider  reducing  the 
two  year  notice  period  that  LECs  must 
provide  before  exiting  the  incentive 
plan;  (2)  argue  that  the  prohibition 
against  reentry  into  the  pools  violates 
pool  neutrality  and  the  voluntary  nature 
of  pools;  (3)  seek  reconsideration  of  the 
provision  in  the  incentive  plan  that 
allows  LECs  rate  adjustments  of  10% 
within  each  service  category  over  each 
two-year  tariff  period  because 
Petitioners  believe  the  rule  could  be 
interpreted  to  allow  LECs  using  the 
incentive  plan  to  recover  110%  of  their 
costs;  (4)  request  that  the  incentive 
plan's  streamlined  filing  requirements 
for  new  services  be  extended  to  apply  to 
new  services  in  territories  where  the 
"geographically  closest"  (but  not 
bordering)  price  cap  LEC  offers  the  same 
service;  and  (5)  request  that  the 
Commission  delete  the  infrastructure 
reporting  requirements  for  the  incentive 
plan,  arguing  that  such  reports  are  not 
required  for  voluntary  price  cap  LECs 
and  should  not  be  required  for  incentive 
plan  LECs.  In  response  to  these  requests 
for  revisions,  the  Commission 
eliminated  the  two-year  exit  notice 
requirement,  but  otherwise  declined  to 
make  the  requested  revisions  to  the 
Small  Telco  Reform  Order. 

The  Petitioners  also  sought 
clarification  of  several  issues  addressed 
in  the  Small  Telco  Reform  Order. 
Petitioners  argued  that  the  rules 
embodying  the  common  line  rate 
structures  for  the  incentive  plan  and 
small  company  rules  are  inconsistent 
with  the  text  of  the  Small  Telco  Reform 
Order,  and  should  be  clarified.  In 
response,  the  Commission  believes  the 
rules  are  consistent  with  the  Small 
Telco  Reform  Order,  but  nonetheless 
has  redrafted  the  rules  as  formulae  to 
eliminate  any  inconsistencies  in  the 
Small  Telco  Reform  Order's  application. 
Petitioners  requested  that  we  add  a 
clarifying  statement  concerning  the 
relative  burden  on  incentive  plan 
participants  that  seek  to  increase  their 


rates  by  making  mid-term  corrections  to 
their  tariffs.  The  Commission  believes 
the  Small  Telco  Reform  Order  is  clear 
and  therefore  denies  this  request  for 
clarification.  Petitioners  requested  that 
the  Commission  codify  the  incentive 
plan's  mechanism  for  exogenous  cost 
adjusUnent.  The  Commission  agrees, 
and  amends  its  rules  to  codify  the  Small 
Telco  Reform  Order's  provisions  that 
incentive  plan  LECs  may  adjust  their 
rates  (either  in  the  biennial  tariff  filing 
or  during  the  two-year  tariff  period)  to 
reflect  exogenous  cost  changes  for  costs 
deemed  exogenous  for  price  cap  LECs. 
Finally.  Petitioners  requested  that  to 
remove  potential  ambiguities,  the 
Commission  should  make  certain  minor, 
non-substantive  revisions  to  the  sections 
of  the  Small  Telco  Reform  Order 
concerning  voluntary  biennial  filings, 
the  base  period  for  end  user  common 
line  calculations,  and  rate  change 
indexes.  This  Order  on  Reconsideration 
amends  the  Small  Telco  Reform  Order 
to  clarify  those  matters. 


List  of  Subjects  in  47  CFR  Part  61 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Shirley  S.  Sugga, 
Chief.  Publications  Branch. 

Ride  Changes 

Accordingly  part  61  of  title  47  is 
amended  as  follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  1,  4(i).  4(j).  201-205.  and 
403  of  the  Communications  Act  of  1934,  as 
amended;  47  U.S.C.  151. 154(0. 154{j).  210- 
205,  and  403,  unless  otherwise  noted. 

2.  Section  61.39  is  amended  by 
revising  paragraphs  (b)(3)(i).  (b)(3){ii), 
(b)(4)(i)  and  (b)(4)(ii)  to  read  as  follows: 

§  61 .39    Optional  supporting  Information  to 
be  submitted  with  letters  of  transmittal  for 
Access  Tariff  filings  effective  on  or  after 
April  1, 1989,  by  local  exchange  carriers 
serving  50,000  or  fewer  access  lines  In  a 
given  study  area  that  are  described  as 
subset  3  carriers  In  §  69.602. 
»        •        •        •        • 

(b)  *  *  • 

(3)  *  *  * 

(i)  For  the  first  biennial  filing,  the 
common  line  revenue  requirement  shall 
be  determined  by  a  cost  of  service  study 
for  the  most  recent  12-month  period. 
Subscriber  line  charges  shall  be  based 
on  cost  and  demand  data  for  the  same 
period.  Carrier  common  line  rates  shall 
be  determined  by  the  following  formula 


where: 

CCLMOU,     , 

h  = ^-1 

CCL  MOUo 

And  where: 

CCL  Rev  Req  =  carrier  common  line 

revenue  requirement  for  the  most 

recent  12-month  period; 
CCL  MOUb  =  carrier  common  line 

minutes  of  use  for  the  most  recent 

12-month  period; 
CCL  MOUi  =  CCL  MOL^b;  and 
CCL  MOUo  =  carrier  common  line 

minutes  of  use  for  the  12-month 

period  preceding  the  most  recent 

12-month  period, 
(ii)  For  subsequent  biennial  filings, 
the  common  line  revenue  requirement 
shall  be  determined  by  a  cost  of  service 
study  for  the  most  recent  24-month 
period.  Subscriber  line  charges  shall  be 
based  on  cost  and  demand  data  for  the 
same  period.  Carrier  common  line  rates 
shall  be  determined  by  the  following 
formula: 


CCL  Rev  Req 
CCL  MOUb *(l  +  h/2) 
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Where: 


h  = 


CCLMOU, 


-1 


CCL  MOUo 

And  where: 

CCL  Rev  Req  =  carrier  common  line 

revenue  requirement  for  the  most 

recent  24-month  period; 
CCL  MOUt,  =  carrier  common  line 

minutes  of  use  for  the  most  recent 

24-month  period; 
CCL  MOl]\  =  carrier  common  line 

minutes  of  use  for  the  12-month 

period;  and 
CCL  MOUo  =  carrier  common  line 

minutes  of  use  for  the  12-month 

period  preceding  the  most  recent 

12-month  period. 

(4)*  *  * 

(i)  For  the  first  biennial  filings,  the 
common  line  revenue  requirement  shall 
be  determined  by  the  local  exchange 
carrier's  most  recent  annual  Common 
Line  settlement  from  the  National 
Exchange  Carrier  Association. 
Subscriber  line  charges  shall  be  based 
on  cost  and  demand  data  for  the  same 
period.  Carrier  common  line  rates  shall 
be  determined  by  the  following  formula: 


CCL  Rev  Req 


CCLMOU.*  (l  +  h/2) 


Where: 


,,    .      CCLMOU, 
h  =  - L_i 

CCL  MOUq 
And  where: 

CCL  Rev  Req  =  carrier  common  line 
settlement  for  the  most  recent  12- 
month  period; 

CCL  MOUb  =  carrier  common  line 
minutes  of  use  for  the  most  recent 
12-month  period; 

CCL  MOUi  =  CCL  MOUw,  and 

CCL  MOUo  =  carrier  common  line 
minutes  of  use  for  the  12-month 
period  preceding  the  most  recent 
12-month  period. 

(ii)  For  subsequent  biennial  filings, 
the  common  line  revenue  requirement 
shall  be  an  amount  calculated  to  reflect 
the  average  schedule  pool  settlements 
the  carrier  would  have  received  if  the 
carrier  had  continued  to  participate  in 
the  carrier  common  line  pool,  based 
upon  the  average  schedule  Common 
Line  formulas  developed  by  the 
National  Exchange  Carrier  Association 
for  the  most  recent  24-month  period. 
Subscriber  line  charges  shall  be  based 
on  cost  and  demand  data  for  the  same 
period.  Carrier  common  line  rates  shall 
be  determined  by  the  following  formula: 


CCL  Rev  Req 


Where: 


CCL  MOUb*  (l  +  h/2) 
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h  = 


CCL  MOU, 
CCL  MOU„ 


-1 


And  where: 

CCL  Rev  Req  =  carrier  common  line 
settlement  for  the  most  recent  24- 
month  period; 

CCL  MOUb  =  carrier  common  line 
minutes  of  use  for  the  most  recent 
24-month  period; 

CCL  MOV  I  =  carrier  common  line 
minutes  of  use  for  the  most  recent 
12-month  period;  and 

CCL  MOUo  =  carrier  common  line 
minutes  of  use  for  the  12-month 
period  preceding  the  most  recent 
12-month  period. 

*        *        *        •        • 

3.  Section  61.50  is  amended  by 
revising  paragraphs  (h)(1)  and  (k)  and 
adding  new  paragraphs  (h)(3)  and  (i)(3) 
to  read  as  follows: 


iicof  Ootional  Incentive 

"  'c-  ^.ue  o'  -etu'"  'ocst  exchange 


(h)(1)  hi  connection  with  any  optional 
incentive  plan  tariff  filing  proposing 
rate  changes,  the  carrier  must  calculate 
an  index  for  each  affected  basket  as 


determined  by  the  Common  Carrier 

Bureau. 

•        •        *        *        • 

(3)  Local  exchange  carriers  subject  to 
this  section  shall  file  tariff  revisions  that 
reflect  rate  changes  due  to  exogenous 
costs,  as  defined  in  §  61.45(d)(1),  either 
in  the  biennial  tariff  filing  or  at  the  time 
the  event  causing  the  exogenous  costs 
occurs  during  the  two-year  period 

(i)*  *  * 

(3)  All  filings  for  new  services  other 
than  those  described  in  paragraph  (i) 
shall  be  supported  using  prospective 
data,  as  required  by  §61.38  of  these 
rules. 
*        •        *        •        * 

(k)  For  a  tariff  change,  a  local 
exchange  carrier  that  is  a  cost  schedule 
carrier  must  propose  Common  Line 
rates  based  on  the  following: 

(1)  For  the  first  biennial  filing,  the 
common  line  revenue  requirement  shall 
be  determined  by  a  cost  of  service  study 
for  the  most  recent  12-month  period. 
Subscriber  line  charges  shall  be  based 
on  cost  and  demand  data  for  the  same 
period.  Carrier  common  line  rates  shall 
be  determined  by  the  following  formula: 


Where: 


CCL  Rev  Req 

CCLMOUi,*(Uh/2)^ 


h  = 


CCLMOU, 


CCL  MOU, 


-1 


And  where: 

CCL  Rev  Req  =  carrier  common  line 
settlement  for  the  most  recent  12- 
month  period; 
CCL  MOUb  =  carrier  common  line 
minutes  of  use  for  the  most  recent 
12-month  period; 
CCL  MOU,  =  CCL  MOUb-.  and 
CCL  MOUo  =  carrier  common  line 
minutes  of  use  for  the  12-month 
period  preceding  the  most  recent 
12-month  period. 
(2)  For  the  subsequent  biennial 
filings,  the  common  line  revenue 
requirement  shall  be  determined  by  a 
cost  of  service  study  for  the  most  recent 
24-month  period.  Subscriber  line 
charges  shall  be  based  on  cost  and 
demand  data  for  the  same  period. 
Carrier  common  line  rates  shall  be 
determined  by  the  following  formula: 

CCL  Rev  Req 

CCLMOUb»(l-hh/2)'^ 


where: 


^      CCL  MOU, 
h  = L_i 

CCL  MOU„ 


and  where: 

CCL  Rev  Req  =  carrier  common  line 

revenue  requirement  for  the  most 

recent  24-month  period; 
CCL  MOUb  =  carrier  common  line 

minutes  of  use  for  the  most  recent 

24-month  period; 
CCL  MOU  I  =  carrier  common  line 

minutes  of  use  for  the  most  recent 

12-month  period;  and 
CCL  MOUo  -  carrier  conmion  line 

minutes  of  use  for  the  12-month 

period  preceding  the  most  recent 

12-month  period. 
(3)  For  End  User  Common  Line 
charges  included  in  a  tariff  pursuant  to 
this  section,  the  local  exchange  carrier 
must  provide  supporting  information  for 
the  two-year  historical  period  with  its 
letter  of  transmittal  in  accordance  with 
§61.38. 

(FR  Doc.  97-14649  Filed  6-5-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctwt  No.  97-13;  RM-8915] 

Radio  Broadcasting  Services;  Franklin, 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
249A  to  Franklin.  Idaho,  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  by  Mountain  Tower 
Broadcasting.  See  62  FR  3854,  January 
27,  1997.  Coordinates  used  for  Channel 
249A  at  Franklin  are  42-06-39  and  111- 
46-40.  With  this  action,  the  proceeding 
is  terminated. 

DATES:  Effective  July  14,  1997.  The 
window  period  for  filing  applications 
for  Channel  249A  at  Franklin,  Idaho, 
will  open  on  July  14, 1997.  and  close  on 
August  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  249A  at  Franklin,  Idaho, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-13, 
adopted  May  21.  1997,  and  released 
May  30.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
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Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082,  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Franklin,  Channel  249A. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-14799  Filed  &-5-97;  8:45  ami 
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be  addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-37. 
adopted  May  21. 1997.  and  released 
May  30, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037,  (202)  857- 

3800. 

Channel  282A  was  allotted  recently  to 
Victor,  Idaho,  as  that  community's  first 
local  aural  transmission  service,  in  MM 
Docket  No.  97-33.  in  response  to  a 
petition  filed  on  behalf  of  Victor 
Broadcasting  of  Idaho.  See  62  FR  4225. 
January  29, 1997. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-37;  RM-8975] 

Radio  Broadcasting  Services;  Victor, 
ID 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
222A  to  Victor,  Idaho,  as  that 
community's  second  local  aural 
transmission  service  in  response  to  a 
petition  filed  by  West  Wind 
Broadcasting.  See  62  FR  5789,  February 
7,  1997.  Coordinates  used  for  Channel 
222A  at  Victor  are  43-36-12  and  111- 
06-36.  See  also.  Supplementary 
Information,  infra.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  July  14. 1997.  The 
window  period  for  filing  applications 
for  Channel  222A  at  Victor,  Idaho,  will 
open  on  July  14, 1997,  and  close  on 
August  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  222A  at  Victor,  Idaho,  should 


PART73— lAMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Channel  222A  at  Victor. 
Federal  Communications  Commission. 
John  A.  KarouBos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-14798  Filed  6-5-97;  8:45  am) 
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FR  4226,  January  29,  1997.  Coordinates 
used  for  Channel  277A  at  Grass  Valley 
are  39-12-31  and  120-5^-02.  With  this 
action,  the  proceeding  is  terminated. 

dates:  Effective  July  14, 1997.  The 
window  period  for  filing  applications 
for  Channel  277A  at  Grass  Valley, 
California,  will  open  on  July  14, 1997, 
and  close  on  August  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  277A  at  Grass  Valley, 
California,  should  be  addressed  to  the 
Audio  Services  Division,  (202)  418- 
2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-29, 
adopted  May  21, 1997,  and  released 
May  30. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
frt)m  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-29;  RM-8921] 

Radio  Broadcasting  Services;  Grass 
Valley,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  27  7 A  at 
Grass  Valley. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  97-14797  Filed  6-5-97;  8:45  am] 

BtLUNO  0006  e712-01-P 


SUMMARY:  This  document  allots  Channel 
277A  to  Grass  Valley,  California,  as  that 
community's  third  local  FM  service  in 
response  to  a  petition  filed  on  behalf  of 
Knight  Monument  Broadcasting.  See  62 
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FEDERAL  COMMUN  C  £  'On- 
C0MM:;5S!0N 

47  CFR  Part  73 

MM  Docket  No.  97-33;  RM-6937] 

Radiu  arudocdi>iif'g  i^ervices;  Victor 
ID         „ 

AGENCY:  Federal  Communications 

Commission. 

ACmON:  Final  rule. 


t  eaeral  Communications  Comnussion. 
John  A.  Karooaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-14796  Filed  &-5-97;  8:45  am] 
BILUNG  CODE  6712-01-P 


SUMMARY:  This  document  allots  Channel 
282A  to  Victor,  Idaho,  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  on  behalf  of  Victor 
Broadcasting  of  Idaho.  See  62  FR  4225, 
January  29,  1997.  Coordinates  used  for 
Channel  282A  at  Victor  are  43-3fr-12 
and  111-06-36.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  July  14,  1997.  The 
window  period  for  filing  applications 
for  Channel  282A  at  Victor,  Idaho,  will 
open  on  July  14,  1997,  and  close  on 
August  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  282A  at  Victor,  Idaho,  should 
be  addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-33, 
adopted  May  21,  1997,  and  released 
May  30,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73~{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  use.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Victor,  Chaxmel  282A. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9ft-258;  RM-8967] 

Radio  Broadcasting  Services;  Valdez. 
AK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
227A  to  Valdez,  Alaska,  as  that 
community's  first  local  FM  transmission 
service  in  response  to  a  petition  filed  on 
behalf  of  North  Wave  Communications, 
Inc.  See  62  FR  373,  January  3,  1997. 
Coordinates  used  for  Channel  227A  at 
Valdez  are  61-07-00  and  146-16-00. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  July  14,  1997.  The 
window  period  for  filing  applications 
for  Channel  227A  at  Valdez,  Alaska, 
will  open  on  July  14,  1997,  and  close  on 
August  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  227A  at  Valdez,  Alaska,  should 
be  addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-258. 
adopted  May  21,  1997,  and  released 
May  30,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  SUt.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(h),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Valdez,  Channel  227A. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-14795  Filed  6-5-97;  8:45  am] 
BILLING  cooe  «n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-2;  RM-8955] 

Radio  Broadcasting  Services;  Naches, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Sela  Valley  Broadcasting, 
allots  Channel  257A  at  Naches, 
Washington,  as  the  community's  second 
local  FM  transmission  service.  See  62 
FR  3653,  January  24, 1997.  Channel 
257A  can  be  allotted  at  Naches  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirenents  with  a  site  restriction  of 
12.4  kilometers  [7.7  miles)  northwest  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KAYO-FM,  Channel 
257C1,  Aberdeen,  Washington,  and 
Station  KZTA-FM,  Channel  259C3, 
Yakima,  Washington.  The  coordinates 
for  Channel  25 7 A  at  Naches  are  North 
Latitude  46-49-09  and  West  Longitude 
120-47-55.  Since  Naches  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  goverrunent  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  14,  1997.  The 
window  period  for  filing  applications 
for  Channel  257A  at  Naches, 
Washington,  will  open  on  July  14,  1997. 
and  close  on  August  14.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-2. 
adopted  May  21.  1997.  and  released 
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May  30,  1997.  The  tuii  texl  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW..  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended.  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Channel  257A  at 
Naches. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-14794  Filed  6-5-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  ' 

[MM  Docket  No.  95-49;  RM-8558] 

Radio  Broadcasting  Services;  Llano 
and  Marble  Falls.  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Maxagrid  Broadcasting 
Corporation,  licensee  of  Station  KBAii, 
Llano,  Texas,  substitutes  Channel  285C3 
for  Channel  284C3,  reallots  Channel 
285C3  from  Llano  to  Marble  Falls, 
Texas,  modifies  Station  KBAE's  license 
accordingly.  See  60  FR  22021.  May  4. 
1995.  In  addition,  the  Commission  allots 
Channel  242A  at  Llano,  Texas.  See  61 
FR  42230,  August  14,  1996.  Channel 
285C3  and  Channel  242A  can  be 
allotted  to  Marble  Falls  and  Llano, 
respectively,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  The 
coordinates  for  Channel  285C3  at 


Marble  Falls.  Texas,  are  30-26-45  and 
98-11-45.  The  coordinates  for  Channel 
242A  at  Llano.  Texas,  are  30-49-57  and 
gg_40-44.  Since  Marble  Falls  and  Llano 
are  located  within  320  kilometers  (199 
miles)  of  the  Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  obtained  for  these  allotments. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  14.  1997.  The 
window  period  for  filing  applications 
for  Channel  242A  at  Llano.  Texas,  will 
open  on  July  14. 1997.  and  close  on 
August  14. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-49. 
adopted  May  14, 1997,  and  released 
May  30,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  SUt..  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

-    §73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  284C3  and  adding 
Channel  242 A  at  Llano,  and  by  adding 
Marble  Falls.  Channel  285C3. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Chief.  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-14801  Filed  6-5-97;  8:45  am) 

BILUNG  COO€  S712-01-P 


DEPARTMENT  OF  T  R.ANSPOR  ■  A  T  ,0N 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Mo.  95-87  Notice  31 

Denial  of  Petit'.! -n  -.j^  secons.af-ation; 
Federal  Motof  .'en. c^e  Safer,  Standard 
No.  108;  Lamps  Retiective  Dev^res, 
and  Assoclatec  Equpmer 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
reconsideration. 


SVJMMARY:  This  document  denies  a 
petition  from  Koito  Manufacturing  Co.. 
LTD.  (Koito)  to  reconsider  a  final  rule 
implementing  new  photometric 
performance  for  motorcycle  headlamps. 
Koito  requested  that  the  upper  beam 
maximum  intensity  limit  be  removed  or 
increased  from  75,000  cd.  to  112,500  cd. 
Koito  also  requested  that  the  foreground 
(4D-V)  limit  increase  from  7,500  cd.  to 
12,000  cd.  No  safety  reason  for  these 
changes  was  claimed.  Because  of 
existing  research  raising  concerns  about 
increasing  maximum  upper  beam 
intensity  because  of  glare  problems,  and 
because  of  safety  concerns  about  making 
foreground  light  too  bright  in 
comparison  to  H-V  (dowoi  the  road) 
light,  the  agency  has  decided  to  deny 
the  Koito  petition  for  reconsideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jere  Medlin,  Office  of  Crash  Avoidance 
Standards,  NHTSA,  400  Seventh  Street, 
SW,  Washington.  D.C.  20590.  Mr. 
Medlin's  telephone  number  is:  (202) 
366-5276.  His  facsimile  niunber  is  (202) 
366-4329. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  September  20,  1996,  Koito 
petitioned  the  agency  to  change  two 
requirements  in  the  final  rule  on 
motorcycle  photometric  requirements 
(Docket  95-87  Notice  2).  Koito  wants 
these  new  limits  to  make  the  design  and 
manufacture  of  headlamps  with  two 
dual  filament  light  sources  easier.  Koito 
stated  that  mainstream  motorcycles  in 
the  United  States  are  equipped  with  a 
single  headlamp  incorporating  two, 
dual-filament  light  sources.  Koito  states 
that  such  two-bulb  headlamp  designs 
will  exceed  the  new  upper  beam 
intensity  limits.  Koito  therefore 
requested  that,  for  the  ease  of  design 
and  manufacture,  certain  upper  beam 
intensity  limits  be  removed  or  changed 
to  be  similar  to  those  in  the  Economic 
Commission  for  Europe  Regulation  No. 
48  (ECE  R48). 
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Specifically,  Koito  requested 
amending  two  requirements  in  Federal 
Motor  Vehicle  Safety  Standard  No.  108, 
Figure  32  "Motorcycle  and  Motor- 
Driven  Cycle  Headlamp  Photometric 
Requirements."  First,  the  upper  beam 
maximum  intensity  limit  of  75,000  cd. 
"anywhere"  in  the  pattern  would  be 
removed  entirely,  or  alternatively,  its 
value  would  be  replaced  with  112,500 
cd.  "anywhere."  Koito  says  that  this 
value  is  one-half  of  the  225,000  cd. 
upper  beam  maximum  restriction 
placed  on  vehicles  regulated  under  ECE 
R48,  and  represents  the  limit  for  a  single 
headlamp. 

The  agency  notes  that  Standard  No. 
108  requires  that  upper  beam 
headlamps  for  vehicles  other  than 
motorcycles  have  a  minimum  H-V  axis 
intensity  of  25,000  cd.  to  a  maximum  of 
75,000  cd.  for  some  lamp  types  and 
40,000  cd.  to  75,000  cd.  for  others  when 
measured  at  a  test  voltage  of  12.8  Volts. 
Figiu«  32  for  motorcycles  beam  is  aimed 
slightly  downward,  but  essentially  has  a 
minimum  intensity  of  17,500  cd.  near 
the  center  of  the  beam  and  the 
mentioned  75,000  cd.  limit  anywhere  in 
the  beam.  Koito's  petition  to  allow 
112,500  cd.  is  based  on  a  test  voltage  of 
12.0  volts,  the  protocol  in  ECE 
regulations.  When  converted  to  a  test 
voltage  of  12.8,  the  protocol  in  U.S. 
standards,  the  Koito  request  becomes 
140,000  cd. 

Addressing  essentially  the  same  issue 
of  increasing  the  maximum  intensity 
permitted  for  upper  beam  headlamps  to 
the  same  level,  the  agency  has  recently 
denied  a  petition  for  rulemaking  &x)m 
Robert  Bosch  Corporation.  In  that  denial 
(61  FR  54981)  the  agency  stated  that  the 
lighting  standard  was  amended  in  1978 
when  the  upper  beam  headlamp 
maximum  intensity  was  increased  from 
37,500  cd.  to  75,000  cd.  The  agency 
stated  in  th^  Bosch  denial  that  its 
research  has  demonstrated  that  an 
increase  in  upper  beam  intensity  to  a 
maximum  value  of  75,000  cd.  (150,000 
cd.  per  vehicle)  will  enhance  seeing 
ability  without  any  significant  increase 
in  glare,  but  that  upper  beam  intensity 
exceeding  75,000  cd.  residts  in  only  a 
marginal  increase  in  visibility  with  an 
increase  in  glare.  At  that  time,  the 
agency  decided  that  there  was  no  valid 
reason  to  have  an  upper  beam  intensity 
limit  above  75,000  cd.  The  agency  has 
not  done  similar  research  work  on 
upper  beam  headlamps  since  nor  is  it 
aware  of  other  safety  research  in  this 
area.  The  petitioner,  Robert  Bosch 
Corporation  did  not  address  the  increase 
of  glare,  and  its  effect  on  safety,  that  a 
grant  of  the  petition  might  create. 
In  addition,  other  factors  have 
presented  themselves  in  the  19  years 


that  have  passed  since  NHTSA's 
statements  on  increased  intensity  upper 
beam  headlamps.  These  factors 
influencing  NHTSA's  decision  for 
denial  are: 

1.  State  laws  specify  the  distances 
from  other  vehicles  when  upper  beam 
headlamps  must  be  dimmed.  These 
distances  were  set  at  a  time  when  upper 
beam  headlamps  had  37,500  cd. 
maximums.  With  the  doubling  in  1978 
of  upper  beam  intensity  and  a 
redoubling  that  would  result  from  the 
change  proposed  by  the  petitioner,  the 
dimming  distances  to  prevent  blinding 
oncoming  motorists  may  have  to 
increase  dramatically.  Most  States  have 
500  foot  approaching,  200  foot  following 
dimming  distances.  Because  the 
illumination  at  the  eye  is  proportional 
to  the  lamp's  intensity  and  inversely 
proportional  to  the  square  of  the 
distance,  an  estimate  can  be  made  for 
how  dimming  laws  would  need  to  be 
changed  if  States  desired  to  compensate 
for  increases  in  maximum  upper  beam 
intensity.  The  dimming  distances  would 
need  to  about  double  to  970  feet 
(approaching)  and  390  feet  (following) 
to  achieve  the  same  glare  level  as  that 
resulting  from  the  State  dimming  laws 
of  500/200  feet,  established  when  upper 
beam  intensity  was  limited  to  37,500  cd. 
In  order  to  minimize  new  glare 
problems.  States  might  need  to  change 
their  laws  to  accommodate  a  greater 
range  of  upper  beam  intensities,  and 
drivers  of  vehicles  with  brighter 
headlamps  would  have  to  change  their 
driving  behavior.  Both  consequences  are 
problematic  for  NHTSA  because  it 
cannot  compel  Sates  to  change  their 
laws,  and  it  would  be  difficult  for  either 
NHTSA  or  the  states  to  cause  drivers  to 
change  established  dimming  habits. 

2.  'The  munber  of  aging,  glare- 
sensitive  U.S.  drivers  is  at  an  all  time 
high  and  increasing.  Members  of  this 
population  often  complain  that  glare 
from  existing  headlamps  and  auxiliary 
lamps  already  is  too  high.  This 
population  is  the  most  sensitive  to  glare 
and  roadway  illumination  effects.  Glare 
resistance  reduces  markedly  as  drivers 
age.  In  general,  having  more  intense 
upper  beams  may  help  older  drivers  see 
better,  but  they  would  also  be  blinded 
more  often  by  other  drivers  choosing  to 
use  upper  beams  without  dinuning  them 
at  greater  distances. 

While  the  Koito  single  headlamp 
system  for  a  motorcycle  would  not 
exceed  the  150,000  cd  limit  existing  for 
a  vehicle's  headlamp  system, 
motorcycle  manufactiu^rs  are  not 
constrained  to  have  only  one  headlamp. 
Thus,  as  with  vehicles  other  than 
motorcycles,  if  the  Koito  petition  were 
to  be  accepted,  motorcycles  could  be 


made  with  two  Koito  type  heduiamps 
and  easily  have  vehicle  intensities  that 
could  approach  280,000  cd.  Thus,  the 
situation  is  analogous  to  that  of  the 
recent  Bosch  petition,  and  the  rationale 
of  the  agency's  denial  of  that  petition  is 
equally  applicable  in  this  instance. 
Consequently,  the  pbit  of  the  Koito 
petition  requesting  higher  H-V  intensity 
is  denied. 

NHTSA  recognizes  that  this  denial 
has  an  impact  on  the  agency's  efforts  to 
harmonize  our  safety  standards  with . 
other  countries'  safety  standards.  As 
correctly  noted  by  the  petitioner,  the 
European  countries  generally  permit 
higher  intensity  upper  beams  than 
NHTSA  does  for  the  United  States.  By 
denying  this  request,  NHTSA  is 
continuing  to  have  non-identical 
performance  requirements  for 
motorcycle  headlamp  upper  beams. 

There  are  two  factors  that  make  this 
result  appropriate.  First,  there  is  already 
substantial  harmonization  between  the 
US  and  European  standards  for  upper 
beam  performance.  The  European 
specification  has  a  much  wider 
allowable  range,  but  an  upper  beam  that 
complies  with  the  current  US 
motorcycle  jjerformance  requirements  is 
completely  acceptable  for  the  European 
regulations.  Thus,  motorcycle 
headlamps  can  use  the  same  design  and 
be  sold  in  both  the  US  and  Europe, 
although  the  upper  beams  would  be  less 
intense  than  is  generally  provided  in 
Europe. 

Second,  NHTSA  is  pursuing 
harmonization  with  other  countries' 
safety  standards  only  when  such 
harmonization  can  be  accomplished 
without  lessening  the  overall  safety 
protection  afforded  to  the  American 
public.  As  stated  above,  NHTSA  knows 
of  some  1978  research  that  found  more 
intense  upper  beams  result  in  only 
marginal  increases  in  visibility,  but 
notable  increases  in  glare.  NHTSA  has 
done  no  similar  research  work  in  this 
area  since  1978,  nor  is  it  aware  of  any 
other  safety  research  in  this  area.  Koito 
provided  no  such  data  in  its  petition. 
Absent  any  data  that  are  more 
compelling  than  the  research  that 
formed  the  basis  for  the  existing  upper 
beam  intensity  limits,  NHTSA  has  no 
reason  to  change  those  limits. 

The  second  change  that  Koito 
requested  is  an  increase  of  the 
maximum  value  for  the  foreground 
intensity  test  point  (4D-V)  limit  from 
7,500  cd.  to  12,000  cd.  Koito  pointed 
out  that  the  SAE  Standard  J584  April 
1964  Motorcycle  Headlamps,  presendy 
referenced  by  Standard  No.  108,  does 
not  have  any  requirement  for  foreground 
light.  Koito  stated  that,  especially  with 
headlamps  with  two  light  sources,  the 
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final  rule's  limit  of  7,500  cd.  is  difficult 
to  meet.  It  recommended  a  limit  of 
12,000  cd.,as  used  in  Figure  17  of 
Standard  No.  108. 

The  agency's  concern  is  two-fold.  The 
SAE's  current  motorcycle  headlamp 
standard  was  achieved  by  a  consensus 
of  industry  engineers.  This  group  of 
persons  determined  that,  relative  to  the 
whole  beam  pattern,  7,500  cd.  for  the 
foreground  intensity  limit  was 
appropriate.  The  changing  of  a 
consensus  standard  is  not  an  endeavor 
that  the  agency  would  choose  to  do 
unless  there  were  some  overriding 
element  of  safety  that  is  pertinent. 
Additionally,  foreground  light 
characterized  by  the  4D-V  test  point 
affects  a  driver's  ability  to  see  objects 
much  further  down  the  road.  High 
levels  of  foreground  illumination  tend 
to  draw  a  driver's  attention  away  from 
the  distant  road  scene  to  the  foreground 
because  the  foreground  light  appears 
brighter  than  the  road  scene  further 
away.  Also  high  foreground  intensities 
cause  eye  adaptation  to  brightness, 
reducing  the  ability  to  see  dimly 
illuminated  objects  further  down  the 
road.  Thus,  limits  on  foreground 
intensity  are  appropriate  for  safe 
driving. 

These  limits  have  been  based 
generally  on  certain  ratios  of  minimum 
H-V  illumination  to  maximum 
foreground  illumination.  When  the 
foreground  light  intensity  of  Figure  17  (a 
variant  of  Figure  15)  was  established  by 
the  agency  in  1985  (50  FR  19986),  the 
agency  chose  not  to  decrease  the  ratio, ( 
i.e..  a  lower  numerical  ratio  than  that 
existing  in  headlamp  photometric 
requirements).  For  Figures  15  and  17. 
with  H-V  minimums  of  40,000  cd..  this 
achieved  a  4D-V  value  of  12.000  cd.  For 
Figure  32.  the  minimum  value  at  H-V 
is  12,500  cd.,  and  for  0.5D-V  (the 
highest  minimum  in  the  pattern),  it  is 
20.000  cd.  To  assure  that  the  foreground 
is  not  too  intense,  using  the  same  ratio 
of  H-V  to  4D-V  in  Figures  15  and  17 
and  applying  that  to  Figure  32's  4D-V 
point  would  achieve  a  maximum  of 
3.600  cd.  Using  the  Figure  15  and  17 
ratio  on  Figure  32's  0.5D-V  minimum  of 
20.000  cd.  would  achieve  a  4E>-V  value 
of  6,000  cd.  This  is  very  close  to  the 
consensus  value  of  the  current  SAE  1584 
and  Figure  32  of  7,500  cd.  It  would  not 
be  wise  for  the  agency  to  allow  an 
increase  to  12.000  cd.  for  the  4D-V 
point  in  Figure  32  when  the  minimum 
allowable  intensities  at  H-V  and  at  the 
0.5D-V  point  are  only  12.500  cd.  and 
20.000  cd..  respectively.  While  Koito 
may  not  have  anticipated  a  foreground 
problem  because  its  desired  intensity  at 
H-V  is  so  high,  the  requested  change 
would  allow  others  to  manufacture 


headlamps  without  concern  for 
foreground  bias.  Consequently,  that  part 
of  the  Koito  petition  requesting  higher 
foreground  intensity  is  denied. 

In  accordance  with  49  CFR  part  553, 
this  completes  the  agency's  review  of 
the  petition.  For  the  reasons  explained 
above,  the  agency  finds  no  reason  to 
change  its  position  in  connection  with 
a  recent  denial  of  a  similar  request  to 
increase  upper,  nor  to  change  the 
established  ratio  of  foreground-to-H-V 
light.  Therefore,  this  petition  for 
reconsideration  is  hereby  denied. 

Authority:  49  U.S.C.  30103.  30162, 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued:  June  2, 1997. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  97-14807  Filed  6-5-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
053097B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Groundtish  of  the 
Gulf  of  Alaska;  Pollock  in  the  Western 
Regulatory  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
adjustment  closes  the  fishery  18  hours 
after  its  scheduled  opening  at  1200  hrs. 
Alaska  local  Ume  (A.l.t.).  June  1, 1997. 
and  is  necessary  to  prevent  the 
underharvest  of  the  pollock  total 
allowable  catch  (TAC)  in  the  Western 
Regulatory  Area. 

DATES:  Effective  0600  hrs,  A.l.t..  June  2, 
1997,  through  1200  hrs.  A.l.t.  July  1, 
1997.  Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  June  18,  1997. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau.  AK 


99802-1668.  Aim.  Lon  oravui,  or  be 
delivered  to  the  fourth  floor  of  the 
Federal  Building,  709  West  9th  Street, 
Juneau,  AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

As  of  May  17. 1997.  3.905  metric  tons 
(mt)  of  pollock  remain  in  the  second 
season  allowance  of  the  inshore 
allocation  of  the  Western  Regulatory 
Area  of  the  GOA  pollock  TAC.  That 
amount  would  normally  be  available  for 
harvest  at  1200  hrs,  A.l.t..  June  1,  1997. 
In  accordance  with  §  679.23(d)(2)(ii). 
directed  fishing  for  pollock  in  the 
Western  Regulatory  Area  of  the  GOA  is 
scheduled  from  1200  hrs,  A.l.t..  June  1, 
through  1200  hrs,  A.l.t.,  July  1.  or  until 
the  TAC  is  reached,  whichever  occurs 
first. 

Section  679.23(b)  specifies  that  the 
time  of  all  openings  and  closures  of 
fishing  seasons  other  than  the  beginning 
and  end  of  the  calendar  fishing  year  is 
1200  hrs,  A.l.t.  NMFS  has  determined 
that  a  fishery  opening  must  be  a 
minimum  of  24  hours.  Current 
information  shows  the  catching  capacity 
of  vessels  catching  pollock  for 
processing  by  the  inshore  component  is 
in  excess  of  9,600  mt  per  day.  The 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  remaining 
portion  of  the  TAC  allocated  to  the 
inshore  component  would  be  exceeded 
if  a  24-hour  fishery  were  allowed  to 
occur.  NMFS  intends  that  the  TAC 
should  not  be  exceeded  and  will  not 
allow  a  24-hour  directed  fishery. 

NMFS  in  accordance  with 
§679.25(a)(l)(i).  is  adjusting  the  season 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  by  allowing  the 
scheduled  opening  of  the  directed 
fishery  at  1200  hrs.  A.l.t.  June  1, 1997. 
The  fishery  will  remain  open  until  0600 
hrs.  A.l.t.  June  2. 1997.  at  which  time 
directed  fishing  will  be  prohibited.  This 
action  has  the  effect  of  opening  the 
fishery  for  18  hours.  NMFS  is  taking  this 
action  to  allow  a  controlled  fishery  to 
occur,  thereby  preventing  either  the 
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underharvest  or  overharvest  of  the 
pollock  TAC  allocated  to  the  inshore 
component  as  authorized  by 
§  679.25(a)(2)(i).  In  accordance  with 
§679.25(a)(2)(iii).  NMFS  has 
determined  that  prohibiting  directed 
fishing  at  0600  hrs.  A.l.t,  June  2.  1997, 
after  an  18-hour  opening,  is  the  least 
restrictive  management  adjustment  to 
achieve  the  second  season  allowance  of 
the  pollock  TAC  allocated  to  the  inshore 
component  and  will  allow  other 
fisheries  to  continue  in  noncritical  areas 
and  time  periods. 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest  (5  U.S.C. 
553(b)(B)  and  (d)(3)).  Without  this 
inseason  adjustment,  NMFS  could  not 
allow  this  fishery,  and  the  second 
season  allowance  of  the  pollock  TAC  in 
the  Western  Regulatory  Area  of  the  GOA 
would  not  be  harvested  in  accordance 
with  the  regulatory  schedule,  resulting 
in  a  seasonal  loss  of  more  than  $1.0 


million.  Under  §679.25(c)(2J,  interested 
persons  are  invited  to  submit  written 
comments  on  this  action  to  the  above 
address  imtil  June  13,  1997. 

This  action  is  required  by  §  679.25 
and  is  exempt  from  review  under  E  O 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  2. 1997. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
!FR  Doc.  97-14781  Filed  6-3-97;  1:21  pm) 
BILLING  C006  3610-22^ 
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This  sectKjn  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  0)  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  pnor  to  the  adoption  ol  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 

[CN-97-0031 

1997  Proposed  Amendment  to  Cotton 
Board  Rules  and  Regulations 
Adjusting  Supplemental  Assessment 
on  Imports 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule.  


summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  amend 
the  Cotton  Board  Rules  and  Regulations 
by  lowering  the  value  assigned  to 
imported  cotton  for  the  purpose  of 
calculating  supplemental  assessments 
collected  for  use  by  the  Cotton  Research 
and  Promotion  Program.  This 
adjustment  is  required  by  this  regulation 
on  an  annual  basis  to  ensure  that  the 
assessments  collected  on  imported 
cotton  and  the  cotton  content  of 
imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton.  As  a  result  of  changes  in  the 
1997  Harmonized  Tariff  Schedule 
(HTS),  numbering  changes  in  the  import 
assessment  table  are  proposed.  Eleven 
HTS  numbers  are  proposed  to  be 
eliminated  from  the  assessment  table 
because  negligible  assessments  have 
been  collected  on  these  numbers  and 
their  elimination  would  contribute  to 
reducing  the  overall  burden  to 
importers. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7.  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
USDA,  AMS.  Cotton  Division.  STOP 
0224, 1400  Independence  Ave.  SW., 
Washington  DC  20250-0224.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address  during 
the  hours  8  a.m.  to  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford.  (202)  720-2259. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866.  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  12  of  the  Act,  any  person  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  person 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in' 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling,  provided  a  complaint  is  filed 
within  20  days  from  the  date  of  the 
entry  of  the  ruling. 


Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

There  are  an  estimated  16,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  proposed  rule  will  affect 
importers  of  cotton  and  cotton- 
containing  products.  The  majority  of 
these  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration.  This 
proposed  rule  would  lower  the 
assessments  paid  by  the  importers 


under  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  would  be  lowered,  the 
decrease  is  small  and  will  not 
significantly  affect  small  businesses. 
Also,  as  a  result  of  changes  in  the 
1997  HTS,  numbering  changes  in  the 
Import  Assessment  table  would  be 
made.  These  changes  present  no 
economic  impact  to  persons  subject  to 
this  regulation. 

When  the  assessment  table  in  the 
regulation  containing  HTS  numbers  was 
published  in  1992  it  included  about  700 
of  approximately  2.500  available  HTS 
cotton  containing  classifications.  These 
HTS  numbers  represented 
approximately  97  percent  of  the  annual 
volume  of  imported  cotton  containing 
textiles  and  apparel.  The  other 
classifications  comprising  about  three 
percent  of  the  annual  import  volume 
were  omitted  from  the  assessment  table 
in  order  to  accomplish  the  goal  of  the 
program  to  maximize  assessment 
collection  while,  at  the  same  time, 
minimizing  the  overall  administrative 
burden  involved. 

In  this  proposal,  eleven  additional 
HTS  numbers  would  be  removed  from 
the  table  because  assessments  collected 
on  these  numbers  have  been 
insignificant.  Their  removal  would  be 
consistent  with  the  overall  intent  of  the 
program.  The  assessments  levied  on  the 
cotton  content  of  these  HTS  numbers 
have  accounted  for  an  average  of  0.11 
percent  or  $17,383  of  the  total 
assessments  collected  over  the  last  three 
years.  Total  assessment  collections  for 
the  same  period  averaged  $16,169,969. 
Collections  on  the  four  numbers  in 
Chapter  53  averaged  $12,000  over  the 
last  three  years  and  collections  on  the 
seven  numbers  in  Chapter  54  averaged 
$22,000  for  the  same  period. 

The  current  assessment  on  imported 
cotton  is  $0.012874  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.012412,  a  decrease  of 
$0.000462  or  a  3.6  percent  decrease 
from  the  current  assessment.  From 
January  through  December  1996 
approximately  $19,003,626  was 
collected  at  the  $0.012874  per  kilogram 
rate.  Should  the  volume  of  cotton 
products  imported  into  the  U.S.  remain 
at  the  same  level  in  1997,  one  could 
expect  the  decreased  assessment  to 
generate  $18,319,495  or  a  3.6  percent 
decrease  from  1996. 
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The  combined  effect  of  the 
elimination  of  the  eleven  HTS  numbers 
and  the  reduction  in  the  value  of 
imported  cotton  for  the  purpose  of  the 
assessment  mechanism  is  expected  to 
result  in  an  annual  reduction  in 
assessment  collections  of  approximately 
$718,131. 


Paperwork  Reduction 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulaUons  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  of  1980  (44  U.S.C.  3501  et 
seq.)  the  information  collection 
requirements  contained  in  the 
regulation  to  be  amended  have  been 
previously  approved  by  OMB  and  were 
assigned  control  number  0581-0093. 

Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XK 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28. 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26,  1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17,  1991. 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2 
1992,  (57  FR  29181)  and  (57  FR  29431), 
respectively. 

This  proposed  rule  would  decrease 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
(7  CFR  1205.510(b)(2)).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  the  practice  of 
assigning  the  calendar  year  average 


price  received  by  U.S.  farmers  for 
Upland  cotton  to  represent  the  value  of 
imported  cotton.  This  is  done  so  that  the 
assessment  on  domestically  produced 
cotton  and  the  assessment  on  imported 
cotton  and  the  cotton  content  of 
imported  products  remain  similar.  The 
source  for  the  average  price  statistic  is 
"Agricultural  Prices",  a  publication  of 
the  National  Agricultiu^l  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  average  price 
figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (61 
FR  31817)  on  June  21,  1996  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.6931  per  kilogram.  This  number  was 
calculated  using  the  annual  average 
price  received  by  farmers  for  Upland 
cotton  during  the  calendar  year  1995 
which  was  $0,768  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Price 
Received  by  U.S.  farmers  for  Upland 
cotton  for  the  calendar  year  1996,  which 
is  $0,726  per  pound,  the  new  value  of 
imported  cotton  would  be  $1.6005  per 
kilogram.  The  amended  value  would  be 
$0.0926  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 
One  bale  is  equal  to  500  pounds. 
One  kilogram  equals  2.2046  pounds. 
One  pound  equals  0.453597  kilograms. 

One  Dollar  Per  Bale  Assessment 
Converted  to  Kilogmms 

A  500  pound  bale  equals  226.8  kg. 

(500X.453597). 
$1  per  bale  assessment  equals  $0.002000 

per  pound  (1  +  500)  or  $0.004409  per 

kg.  (1 -!- 226.8) 

Supplemental  Assessment  of  5/10  of 
One  Percent  of  the  Value  of  the  Cotton 
Converted  to  Kilogmms 

The  1996  calendar  year  average  price 
received  by  producers  for  Upland  cotton 
is  $0,726  per  pound  or  $1.6005  per  kg 
(0.726x2.2046)  =  1.6005. 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.008003 
per  kg.  (1.6005  X. 005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 


assessment  $  0.008003  per  kg.  which 
equals  $0.012412  per  kg. 

The  current  assessment  on  imported 
cotton  is  $q.012874  per  kilogram  of 
imported  cotton.  The  amended 
assessment  would  be  $0.012412,  a 
decrease  of  $0.000462  per  kilogram. 
This  decrease  reflects  the  decrease  in 
the  Average  Price  of  Upland  Cotton 
Received  by  U.S.  Farmers  during  the 
period  January  through  December  1996. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  figiu^s 
in  this  table  are  proposed  to  be  revised. 
These  figures  indicate  the  total 
assessment  per  kilogram  due  for  each 
Harmonized  Tariff  Schedule  (HTS) 
number  subject  to  assessment. 
As  a  result  of  changes  in  the 
Harmonized  Tariff  Schedule,  numbering 
revisions  to  the  Import  Assessment 
Table  used  in  the  Cotton  Research  and 
Promotion  program  were  necessary. 
These  changes  are  as  follows: 
Numbers  Changed: 


Old  No. 


5209110030 

5209316030 

5211210030 

6104622010 

6104622015 

6104622025 

6104632010 

6104632025 


New  No. 


Comment 


5209110035 

5209316035 

5211210035 

6104622011 

6104622021 

6104622028 

6104632011 

6104632028 


Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 
Use  same 

conversion 

factor. 


The  Cotton  Board,  the  cotton 
producer  and  cotton  importer  board  of 
directors  that  assist  the  Secretary  in 
administering  the  import  assessment, 
has  requested  that  AMS  remove  certain 
HTS  numbers  from  the  assessment  table. 
AMS  has  accepted  this  recommendation 
and  is  proposing  to  remove  11  HTS 
numbers  from  the  assessment  table. 
Once  removed  from  the  assessment 
table,  these  numbers  would  no  longer  be 
subject  to  assessment. 

The  1990  Amendments  to  the  Cotton 
Research  and  Promotion  Act  provided 
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authority  to  implement  exemptions 
from  assessments  for  de  minimus  values 
or  quantities  of  cotton.  The  Act 
amendments  further  provided 
exemption  from  assessment  for 
industrial  products  made  of  cotton.  The 
Agency  implemented  the  first 
assessment  table  on  July  1, 1992  (56  FR 
29181)  and  stated  that  in  determining 
which  of  approximately  2.500  cotton 
containing  HTS  numbers  to  include,  the 
primary  objective  was  to  meet  the  intent 
of  the  1990  Act  amendments  by 
maximizing  assessment  collection  and 
at  the  same  time  minimize  the  burden 
of  administering  the  assessment 
provision. 

It  was  determined  that  approximately 
97  percent  of  the  annual  volume  of 
imported  textiles  and  apparel  were 
classified  under  approximately  700  HTS 
numbers.  The  agency  determined  that 
limiting  assessments  to  these 
approximate  700  HTS  numbers  would 
accomplish  the  objective  of  maximizing 
assessment  collection  and  minimizing 
administrative  burden.  At  the  same 
time,  the  vast  majority  of  the  volume  of 
imported  cotton  textiles  and  apparel 
would  be  assessed. 

The  agency  has  determined  that  an 
additional  reduction  in  the  number  of 
HTS  numbers  assessed  is  consistent 
with  the  concept  of  excluding  from 
assessment  de  minimus  amounts  of 
cotton  and  is  also  consistent  with  the 
objective  of  maximizing  assessment 
collections  while  minimizing 
administrative  burdens. 

Eleven  numbers  found  in  the  HTS 
chapter  53  (man-made  fiber  filaments) 
and  chapter  54  (other  vegetable  fibers) 
are  proposed  to  be  removed.  These 
assessments  levied  on  the  cotton 
content  of  these  HTS  numbers  have 
accounted  for  an  average  of  0.11  percent 
or  $17,383  of  the  total  assessments 
collected  over  the  last  three  years.  Total 
assessment  collections  for  the  same 
period  averaged  $16,169,969. 
Collections  on  the  four  numbers  in 
Chapter  53  averaged  $12,000  over  the 
last  three  years  and  collections  on  the 
seven  numbers  in  Chapter  54  averaged 
$22,000  for  the  same  period. 

It  is  the  view  of  the  Cotton  Board  and 
AMS  that  elimination  of  these  11 
numbers  would  reduce  the  number  of 
HTS  numbers  subject  to  assessment 
without  any  appreciable  decrease  in  the 
total  assessments  collected.  Eliminating 
these  numbers  also  would  contribute  to 
lowering  the  overall  administrative 
burden  of  processing  and  collecting  the 
assessments. 

The  HTS  numbers  proposed  for 
elimination  from  the  assessment  table 
are  as  follows: 


Numbers  Deleted 

5309214010 
5309214090 
5309294010 
5311004020 
5407810010 
5407810030 
5407912020 
5408312020 
5408329020 
5408349020 
5408349090 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1205  is  proposed 
to  be  amended  as  follows: 

PART  120&-COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraphs  (b)(2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
proposed  to  be  revised  to  read  as 
follows: 

§  1 205.5 1 0    Levy  of  assessments. 
•         •         *         »         » 

(b)*  •   • 

(D*  *  ' 

(2)  The  12-month  average  of  monthly 

average  prices  received  by  U.S.  farmers 

will  be  calculated  annually.  Such 

average  will  be  used  as  the  value  of 

imported  cotton  for  the  purpose  of 

levying  the  supplemental  assessment  on 

imported  cotton  and  will  be  expressed 

in  kilograms.  The  value  of  imported 

cotton  for  the  purpose  of  levying  this 

supplemental  assessment  is  $1.6005  per 

kilogram. 

(3)*   *   * 

(i)*  *  • 

(u)*  *  * 

IMPORT  ASSESSMENT  TABLE 
[Raw  Cotton  Fiber] 


HTSrto. 


5201000500 
5201001200 
5201001400 
5201001800 
5201002200 
5201002400 
5201002800 
5201003400 
5201003800 
5204110000 
5204200000 
5205111000 
5205112000 


Conv.  fact. 


Cents/kg. 


0 
0 
0 
0 
0 
0 
0 
0 
0 

1.1111 
1.1111 
1.1111 
1.1111 


1.2412 
1.2412 
1.2412 
1.2412 
1.2412 
1.2412 
1.2412 
1.2412 
1.2412 
1.3791 
1.3791 
1.3791 
1.3791 


IMPORT  ASSESSMENT  TABLE— 

Continued 
[Raw  Cotton  Fiber] 


HTS  No. 


Conv.  fact. 


Cents/kg. 


5205121000 

5205122000 

5205131000 

5205132000 

5205141000 

5205210000 

5205220000 

5205230000 

5205240000 

5205310000 

5205320000 

5205330000 

5205340000 

5205410000 

5205420000 

5205440000 

5206120000 

5206130000 

5206140000 

5206220000 

5206230000 

5206240000 

5206310000 

5207100000 

5207900000 

5208112020 

5208112040 

5208112090 

5208114020 

5208114060 

5208114090 

5208118090 

5208124020 

5208124040 

5208124090 

5208126020 

5208126040 

5208126060 

5208126090 

5208128020 

5208128090 

5208130000 

5208192020 

5208192090 

5208194020 

5208194090 

5208196020 

5208196090 

5208224040 

5208224090 

5208226020 

5208226060 

5208228020 

5208230000 

5208292020 

5208292090 

5208294090 

5208296090 

5208298020 

5208312000 

5208321000 

5208323020 

5208323040 

5208323090 

5208324020 

5208324040 

5208325020 

5208330000 

5208392020 


1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

1.1111 

0.5556 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1465 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 


1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

0.6896 

0.6896 

0.6896 

0.6696 

0.6896 

0.6896 

0.6896 

1.3791 

0.6896 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 
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Import  Assessment  Table— 

Continued 

(Raw  Cotton  Fiberl 


IMPORT  Assessment  Table 
Continued 
[Raw  Cotton  Fiber] 


HTSNo. 


5208392090 

5208394090 

5208396090 

5208398020 

5208412000 

5208416000 

5208418000 

5208421000 

5208423000 

5208424000 

5208425000 

5208430000 

5208492000 

5208494020 

5208494090 

5208496010 

5208496090 

5208498090 

5208512000 

5208616060 

5208618090 

5208523020 

5208523040 

5208523090 

5208524020 

5208524040 

5208524060 

5208625020 

5208530000 

5208592020 

5208592090 

5208594090 

5208596090 

5209110020 

5209110035 

5209110090 

5209120020 

5209120040 

5209190020 

5209190040 

5209190060 

5209190090 

5209210090 

5209220020 

5209220040 

5209290040 

5209290090 

5209313000 

5209316020 

5209316035 

5209316050 

5209316090 

5209320020 

5209320040 

5209390020 

5209390040 

5209390060 

5209390080 

5209390090 

5209413000 

5209416020 

5209416040 

5209420020 

5209420040 

5209430030 

5209430050 

5209490020 

5209490090 

5209516030 


Conv.  fad. 


1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1465 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1465 

1.1456 

1.1456 

1.1465 

1.1456 

1.1455 

1.1455 

1.1455 

1.1456 

1.1455 

1.1466 

1.1456 

1.1456 

1.1465 

1.1456 

1.1455 

1.1465 

1.1465 

1.1466 

1.1456 

1.1465 

1.1465 

1.1465 

1.1455 

1.1465 

1.1456 

1.1456 

1.1455 

1.1465 

1.1455 

1.1456 

1.1466 

1.1465 

1.1456 

1.1456 

1.1456 

1.1466 

1.1466 

1.1456 

1.1465 

1.1465 

1.1456 

1.1456 

1.1455 

1.0309 

1.0309 

1.1465 

1.1456 

1.1466 

1.1456 

1.1455 


IMPORT  ASSESSMENT  TABLE— 

Continued 
[Raw  Cotton  Fiber! 


Cents/kg. 


1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.2796 

1.2796 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 


HTSNo. 


5209516060 

5209520020 

5209590020 

5209590040 

5209590090 

5210114020 

6210114040 

6210116020 

6210116040 

5210116060 

5210118020 

5210120000 

5210192090 

5210214040 

5210216020 

5210216060 

5210218020 

5210314020 

5210314040 

5210316020 

5210318020 

5210414000 

5210416000 

5210418000 

5210498090 

5210514040 

5210516020 

5210516040 

5210516060 

5211110090 

5211120020 

6211190020 

5211190060 

5211210035 

5211210060 

6211290090 

5211320020 

5211390040 

5211390060 

5211490020 

5211490090 

5211590020 

5212146090 

5212156020 

5212216090 

5309214010 

5309214090 

5309294010 

5311004020 

5407810010 

5407810030 

5407912020 

5408312020 

5408329020 

5408349020 

5408349095 

5509530030 

5509530060 

5513110020 

5513110040 

5513110060 

5513110090 

6513120000 

5513130020 

5513210T20 

5513310000 

5514120020 

5516420060 

6616910060 


Conv.  fact. 


1.1455 

1.1466 

1.1455 

1.1456 

1.1465 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.4165 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.9164 

0.9164 

0.9164 

0.2864 

0.2864 

0.2864 

0.9164 

0.5727 

0.5727 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.5556 

0.5556 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 


Cents/kg. 


1.42 

1.42 

1.42 

1.42 

1.42 

0.853 

0.863 

0.863 

0.863 

0.853 

0.863 

0.853 

0.863 

0.863 

0.863 

0.863 

0.853 

0.853 

0.863 

0.853 

0.853 

0.863 

0.863 

0.863 

0.863 

0.853 

0.863 

0.853 

0.863 

0.853 

0.853 

0.863 

0.853 

0.617 

0.853 

0.863 

0.863 

0.853 

0.853 

0.853 

0.853 

0.853 

1.1374 

1.1374 

1.1374 

0.3555 

0.3655 

0.3656 

1.1374 

0.7108 

0.7108 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.6896 

0.6896 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 

0.4976 


HTSNo. 


5516930090 

5601210010 

5601210090 

5601300000 

5602109090 

5602290000 

5602906000 

5604900000 

5607902000 

5608901000 

5608902300 

5609001000 

5609004000 

5701104000 

5701109000 

5701901010 

5702109020 

5702312000 

5702411000 

5702412000 

5702421000 

5702913000 

5702991010 

5702991090 

5703900000 

5801210000 

5801230000 

5801250010 

5801250020 

5801260020 

5802190000 

5802300030 

5804291000 

5806200010 

5806200090 

5806310000 

5806400000 

5808107000 

5808900010 

5811002000 

6001106000 

6001210000 

6001220000 

6001910010 

6001910020 

6001920020 

6001920030 

6001920040 

6002203000 

6002206000 

6002420000 

6002430010 

6002430080 

6002921000 

6002930040 

6002930080 

6101200010 

6101200020 

6102200010 

6102200020 

6103421020 

6103421040 

6103421050 

6103421070 

6103431520 

6103431540 

6103431560 

6103431570 

6104220040 


Conv.  fact. 


0.4009 

1.1455 

1.1455 

1.1455 

0.5727 

1.1455 

0.526 

0.5556 

0.8889 

1.1111 

1.1111 

1.1111 

0.5656 

0.0556 

0.1111 

1.0444 

1.1 

0.0778 

0.0722 

0.0778 

0.0778 

0.0889 

1.1111 

1.1111 

0.4489 

1.1456 

1.1465 

1.1456 

1.1465 

1.1456 

1.1456 

0.6727 

1.1455 

0.3634 

0.3534 

1.1466 

0.4296 

0.6727 

0.5727 

1.1465 

1.1455 

0.8591 

0.2864 

0.8591 

0.8591 

0.2864 

02864 

02864 

0.8681 

02894 

0.8681 

02894 

02894 

1.1574 

0.1167 

0.1157 

1.0094 

1.0094 

1.0094 

1.0094 

0.8806 

0.8806 

0.8806 

0.8806 

0.2516 

0.2516 

02516 

0.2516 

0.9002 


Cents/kg. 


0.4976 

1.4218 

1.4218 

1.4218 

0.7108 

1.4218 

0.6529 

0.6896 

1.1033 

1.3791 

1.3791 

1.3791 

0.6896 

0.069 

0.1379 

12963 

1.3663 

0.0966 

0.0896 

0.0966 

0.0966 

0.1103 

1.3791 

1.3791 

0.5572 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

0.7108 

1.4218 

0.4386 

0.4386 

1.4218 

0.5332 

0.7108 

0.7108 

1.4218 

1.4218 

1.0663 

0.3555 

1.0663 

1.0663 

0.3565 

0.3565 

0.3565 

1.0775 

0.3592 

1.0775 

0.3592 

0.3592 

1.4366 

0.1436 

0.1436 

12529 

1.2629 

1.2529 

1.2529 

1.093 

1.093 

1.093 

1.093 

0.3123 

0.3123 

0.3123 

0.3123 

1.1173 
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Import  Assessment  Table 
Continued 
[Raw  Cotton  Fiber] 


HTSNo. 


Conv.  (act. 


6104220060 

6104320000 

6104420010 

6104420020 

6104520010 

6104520020 

6104622006 

6104622016 

6104622026 

6104622030 

6104622060 

6104632006 

6104632026 

6104632030 

6104632060 

6104692030 

6105100010 

6105100020 

6105100030 

6105202010 

6105202030 

6106100010 

6106100020 

6106100030 

6106202010 

6106202030 

6107110010 

6107110020 

6107120010 

6107210010 

6107220015 

6107220025 

6107910040 

6108210010 

6108210020 

6108310010 

6108310020 

6108320010 

6108320015 

6108320025 

6108910005 

6108910015 

6108910025 

6108910030 

6108920030 

6109100005 

6109100007 

6109100009 

6109100012 

6109100014 

6109100018 

6109100023 

6109100027 

6109100037 

6109100040 

6109100045 

6109100060 

6109100065 

6109100070 

6109901007 

6109901009 

6109901049 

6109901050 

6109901060 

6109901065 

6109901090 

6110202006 

6110202010 

6110202015 


Cents/kg. 


0.9002 

0.9207 

0.9002 

0.9002 

0.9312 

0.9312 

0.8806 

0.8806 

0.8806 

0.8806 

0.8806 

0.3774 

0.3774 

0.3774 

0.3774 

0.3858 

0.985 

0.985 

0.985 

0.3078 

0.3078 

0.985 

0.985 

0.985 

0.3078 

0.3078 

1.1322 

1.1322 

0.5032 

0.8806 

0.3774 

0.3774 

1.2581 

1.2445 

1.2445 

1.1201 

1.1201 

0.2489 

02489 

0.2489 

1.2445 

12445 

1.2445 

1.2445 

0.2489 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

1.1837 

1.1837 

1.1837 


1.1173 

1.1428 

1.1173 

1.1173 

1.1558 

1.1558 

1.093 

1.093 

1.093 

1.093 

1.093 

0.4684 

0.4684 

0.4684 

0.4684 

0.4789 

12226 

12226 

1.2226 

0.382 

0.382 

1.2226 

1.2226 

1.2226 

0.382 

0.382 

1.4053 

1.4053 

0.6246 

1.093 

0.4684 

0.4684 

1.5616 

1.5447 

1.5447 

1.3903 

1.3903 

0.3089 

0.3089 

0.3089 

1.5447 

1.5447 

1.5447 

1.5447 

0.3089 

12357 

1.2357 

1.2357 

1.2357 

1.2357 

12357 

12357 

12357 

12357 

12357 

12357 

12357 

12357 

1.2357 

0.3861 

0.3861 

0.3861 

0.3861 

0.3861 

0.3861 

0.3861 

1.4692 

1.4692 

1.4692 


HTSNo. 


Conv.  fact. 


6110202020 

6110202025 

6110202030 

6110202035 

6110202040 

6110202045 

6110202065 

6110202075 

6110909022 

6110909024 

6110909030 

6110909040 

6110909042 

6111201000 

6111202000 

6111203000 

6111205000 

6111206010 

6111206020 

6111206030 

6111206040 

6111305020 

6111305040 

6112110050 

6112120010 

6112120030 

6112120040 

6112120050 

6112120060 

6112390010 

6112490010 

6114200005 

6114200010 

6114200015 

6114200020 

6114200040 

6114200046 

6114200062 

6114200060 

6114301010 

6114301020 

6114303030 

6115198010 

6115929000 

6115936020 

6116101300 

6116101720 

6116926420 

6116926430 

6116926440 

6116928800 

6117809010 

6117809040 

6201121000 

6201122010 

6201122050 

6201122060 

6201134030 

6201921000 

6201921500 

6201922010 

6201922021 

6201922031 

6201922041 

6201922051 

6201922061 

6201931000 

6201933511 

6201933521 


Cents/kg. 


HTSNo. 


1.1837 

1.1837 

1.1837 

1.1837 

1.1574 

1.1574 

1.1574 

1.1574 

0.263 

0.263 

0.3946 

0.263 

0.263 

1.2581 

12581 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

02516 

02516 

0.7548 

02516 

0.2516 

0.2516 

0.2516 

0.2516 

1.1322 

0.9435 

0.9002 

0.9002 

0.9002 

1.286 

0.9002 

0.9002 

0.9002 

0.9002 

0.2572 

0.2572 

02572 

1.0417 

1.0417 

0.2315 

0.3655 

0.8528 

1.0965 

12183 

1.0965 

1.0965 

0.9747 

0.3655 

0.948 

0.8953 

0.6847 

0.6847 

0.2633 

0.9267 

1.1583 

1.0296 

1.2871 

12871 

12871 

1.0296 

1.0296 

0.3089 

02574 

02574 


1.4692 

1.4692 

1.4692 

1.4692 

1.4366 

1.4366 

1.4366 

1.4366 

0.3264 

0.3264 

0.4898 

0.3264 

0.3264 

1.5616 

1.5616 

12491 

1.2491 

12491 

12491 

1.2491 

1.2491 

0.3123 

0.3123 

0.9369 

0.3123 

0.3123 

0.3123 

0.3123 

0.3123 

1.4053 

1.1711 

1.1173 

1.1173 

1.1173 

1.5962 

1.1173 

1.1173 

1.1173 

1.1173 

0.3192 

0.3192 

0.3192 

1293 

1.293 

0.2873 

0.4537 

1.0585 

1.361 

1.5122 

1.361 

1.361 

1.2098 

0.4537 

1.1767 

1.1112 

0.8498 

0.8498 

0.3268 

1.1502 

1.4377 

1.2779 

1.5975 

1.5975 

1.5975 

12779 

1.2779 

0.3834 

0.3195 

0.3195 


Conv.  fact. 


6201999060 

6202121000 

6202122010 

6202122025 

6202122050 

6202122060 

6202134005 

6202134020 

6202921000 

6202921500 

6202922026 

6202922061 

6202922071 

6202931000 

620293501 1 

6202935021 

6203122010 

6203221000 

6203322010 

6203322040 

6203332010 

6203392010 

6203399060 

6203422010 

6203422025 

6203422050 

6203422090 

6203424005 

6203424010 

6203424015 

6203424020 

6203424025 

6203424030 

6203424035 

6203424040 

6203424045 

6203424050 

6203424055 

6203424060 

6203431500 

6203434010 

6203434020 

6203434030 

6203434040 

6203498045 

6204132010 

6204192000 

6204198090 

6204221000 

6204223030 

6204223040 

6204223050 

6204223060 

6204223065 

6204292040 

6204322010 

6204322030 

6204322040 

6204423010 

6204423030 

6204423040 

6204423050 

6204423060 

6204522010 

6204522030 

6204522040 

6204522070 

6204522080 

6204533010 


Cents/kg. 


02574 

0.9372 

1.1064 

1.3017 

0.8461 

0.8461 

0.2664 

0.333 

1.0413 

1.0413 

1.3017 

1.0413 

1.0413 

0.3124 

0.2603 

0.2603 

0.1302 

1.3017 

1.2366 

1.2366 

0.1302 

1.1715 

0.2603 

0.9961 

0.9961 

0.9961 

0.9961 

1 .2451 

1.2451 

0.9961 

12451 

1.2451 

12451 

1.2451 

0.9961 

0.9961 

0.9238 

0.9238 

0.9238 

0.1245 

0.1232 

0.1232 

0.1232 

0.1232 

0249 

0.1302 

0.1302 

0.2603 

1.3017 

1.0413 

1.0413 

1.0413 

1.0413 

1.0413 

0.3254 

12366 

1.0413 

1.0413 

12728 

0.9546 

0.9546 

0.9546 

0.9546 

1.2654 

1.2654 

1.2654 

1.0656 

1.0656 

0.2664 


0.3195 

1.1633 

1.3733 

1.6157 

1.0502 

1.0502 

0.3307 

0.4133 

1.2925 

1.2925 

1.6157 

1.2925 

1.2925 

0.3878 

0.3231 

0.3231 

0.1616 

1.6157 

1.5349 

1.5349 

0.1616 

1.4541 

0.3231 

1.2364 

1.2364 

12364 

1.2364 

1.5454 

1.5454 

1.2364 

1.5454 

1.5454 

1.5454 

1.5454 

12364 

1.2364 

1.1466 

1.1466 

1.1466 

0.1545 

0.1529 

0.1529 

0.1529 

0.1529 

0.3091 

0.1616 

0.1616 

0.3231 

1.6157 

1.2925 

1.2925 

1.2925 

1.2925 

1.2925 

0.4039 

1.5349 

1.2925 

1.2925 

1.5798 

1.1848 

1.1848 

1.1848 

1.1848 

1.5706 

1.5706 

1.5706 

1.3226 

1.3226 

0.3307 
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Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTSNo. 


6204594060 

6204622010 

6204622025 

6204622050 

6204624005 

6204824010 

6204624020 

6204624025 

6204624030 

6204624035 

6204824040 

6204624045 

6204624050 

6204624055 

6204624060 

6204624065 

6204633510 

6204633530 

6204633532 

6204633540 

6204692510 

6204692540 

6204699044 

6204699046 

6204699050 

6205202015 

6205202020 

6205202025 

6205202030 

6205202035 

6205202046 

6205202050 

6205202060 

6205202065 

6205202070 

6205202075 

6205302010 

6205302030 

6205302040 

6205302050 

6205302070 

6205302080 

6206100040 

6206303010 

6206303020 

6206300030 

6206303040 

6206303050 

6206303060 

6206403010 

6206403030 

6206900040 

6207110000 

6207199010 

6207210010 

6207210030 

6207220000 

6207911000 

6207913010 

6207913020 

6208210010 

6208210020 

6208220000 

6208911010 

6208911020 

6208913010 

6209201000 

6209203000 

6209205030 


Conv.  fact. 


0.2664 

0.9961 

0.9961 

0.9961 

1.2451 

1.2451 

0.9961 

1.2451 

1.2451 

1.2451 

1.2451 

0.9961 

0.9961 

0.9854 

0.9854 

0.9854 

0.2546 

0.2546 

02437 

0.2437 

0.249 

0.2437 

0.249 

0.249 

0.249 

0.9961 

0.9961 

0.9961 

0.9961 

1.1206 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.1245 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.249 

1.0852 

0.3617 

1.1085 

1.1085 

0.3695 

1.1455 

1.1455 

1.1456 

1.0583 

1.0583 

0.1245 

1.1455 

1.1455 

1.1455 

1.1577 

0.9749 

0.9749 


Cents/kg. 


0.3307 

12364 

1.2364 

12364 

1.5454 

1.5454 

12364 

1.5454 

1.5454 

1.5454 

1.5454 

1.2364 

12364 

1.2231 

1.2231 

12231 

0.316 

0.316 

0.3025 

0.3025 

0.3091 

0.3025 

0.3091 

0.3091 

0.3091 

12364 

1.2364 

1.2364 

1.2364 

1.3909 

12364 

12364 

12384 

1.2364 

12364 

1.2364 

0.3864 

0.3864 

0.3864 

0.3864 

0.3864 

0.3864 

0.1545 

12364 

1.2364 

1.2364 

1.2364 

1.2364 

12364 

0.3864 

0.3864 

0.3091 

1.347 

0.4489 

1.3759 

1.3759 

0.4586 

1.4218 

1.4218 

1.4218 

1.3136 

1.3136 

0.1545 

1.4218 

1.4218 

1.4218 

1.4369 

121 

121 


Import  Assessment  Table— 
Continued 

(Raw  Cotton  Fiberj 


HTSNo. 


6209205035 

6209205040 

6209205045 

6209205050 

6209303020 

6209303040 

6210109010 

6210403000 

6210405020 

6211111010 

6211111020 

6211118010 

6211118020 

6211320007 

6211320010 

6211320015 

6211320030 

6211320060 

6211320070 

6211330010 

6211330030 

6211330035 

6211330040 

6211420010 

6211420020 

6211420025 

6211420060 

6211420070 

6211430010 

6211430030 

6211430040 

6211430050 

6211430060 

6211430066 

6212105020 

6212109010 

6212109020 

6212200020 

6212900030 

6213201000 

6213202000 

6213901000 

6214900010 

6216000800 

6216001720 

6216003800 

6216004100 

6217109010 

6217109030 

6301300010 

6301300020 

6302100010 

6302215010 

6302215020 

6302217010 

630221 7020 

6302217050 

6302219010 

6302219020 

6302219050 

6302222010 

6302222020 

6302313010 

6302313050 

6302315050 

6302317010 

6302317020 

6302317040 

6302317050 


Conv.  fact. 


0.9749 

1.2186 

0.9749 

0.9749 

02463 

02463 

0.2291 

0.0391 

0.4556 

0.1273 

0.1273 

1.1455 

1.1455 

0.8461 

1.0413 

1.0413 

0.9763 

0.9763 

0.9763 

0.3254 

0.3905 

0.3905 

0.3905 

1.0413 

1.0413 

1.1715 

1.0413 

1.1715 

02603 

02603 

0.2603 

02603 

02603 

0.2603 

02412 

0.9646 

02412 

0.3014 

0.1929 

1.1809 

1.0628 

0.4724 

0.9043 

02351 

0.6752 

12058 

12058 

1.0182 

02546 

0.8766 

0.8766 

1.1689 

0.8182 

0.8182 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.8182 

1.1689 

0.8182 

1.1 

1.1 

1.1689 

1.1 


CentaAg. 


121 

1.5125 

121 

121 

0.3057 

0.3057 

02844 

0.0485 

0.5655 

0.158 

0.158 

1.4218 

1.4218 

1.0502 

1.2925 

12925 

12118 

12118 

12118 

0.4039 

0.4847 

0.4847 

0.4847 

1.2925 

12925 

1.4541 

12925 

1.4541 

0.3231 

0.3231 

0.3231 

0.3231 

0.3231 

0.3231 

02994 

1.1973 

02994 

0.3741 

0.2394 

1.4657 

1.3191 

0.5863 

1.1224 

0.2918 

0.8381 

1.4966 

1.4966 

1.2638 

0.316 

1.068 

1.088 

1.4508 

1.0155 

1.0155 

1.4508 

1.4508 

1.4508 

1.0155 

1.0155 

1.0155 

0.5078 

0.5078 

1.0155 

1.4508 

1.0155 

1.4508 

1.4508 

1.4508 

1.4508 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTSNo. 


6302319010 

6302319020 

6302319040 

6302319050 

6302322020 

6302322040 

6302402010 

6302511000 

6302512000 

6302513000 

6302514000 

6302600010 

6302600020 

6302600030 

6302910005 

6302910015 

6302910025 

6302910035 

6302910045 

6302910050 

6302910060 

6303110000 

6303910000 

6304111000 

6304190500 

6304191000 

6304191500 

6304192000 

6304910020 

6304920000 

6505901540 

6505902060 

6505902545 


Conv.  fact 


0.8182 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.9935 

0.5844 

0.8766 

0.5844 

0.8182 

1.1689 

1.052 

1.052 

1.052 

1.1689 

1.052 

1.052 

1.052 

1.052 

1.052 

0.9448 

0.6429 

1.0629 

1.052 

1.1689 

0.4091 

0.4091 

0.9351 

0.9351 

1.181 

0.9935 

0.5844 


Cents/kg. 


1.0155 

1.0155 

1.0156 

1.0155 

0.5078 

0.5078 

12331 

0.7254 

1.088 

0.7254 

1.0155 

1.4506 

1.3057 

1.3057 

1.3057 

1.4506 

1.3057 

1.3057 

1.3057 

1.3057 

1.3057 

1.1727 

0.798 

1.3193 

1.3057 

1.4506 

0.5078 

0.5078 

1.1606 

1.1606 

1.4659 

12331 

0.7254 


Dated:  June  2, 1997. 
Lon  Hatanuya, 

Administrator.  Agnculiuml  Marketing 
Service. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

9  CFR  Part  381 

Pocket  No.  96-011 P] 

RIN  0683-AB95 

Continuous  Chilling  of  Split  Poultry 
Portions 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  FSIS  is  proposing  to  amend 
the  poultry  products  insf>ection 
regulations  to  specify  that  the 
continuous  immersion  chilling  of  the 
front  or  rear  portions  of  transversely- 
split  carcasses  is  permitted.  The  existing 
regulations  permit  the  continuous 
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chilling  of  whole  carcasses  or    major 
portions,"  including  front  or  rear 
portions,  resulting  from  trimming  or 
salvage.  This  proposal  would  define 
"major  portions"  to  include  the  front  or 
rear  portions  of  transversely-split 
carcasses,  without  identifying  the 
operation  creating  the  portions.  The 
proposed  change  would  afford 
additional  flexibility  to  poultry 
establishments  in  adopting  efficient 
production  techniques,  such  as  on-line 
carcass  splitting,  that  meet  food  safety 
performance  standards.  This  proposal  is 
compatible  with  FSIS  initiatives 
addressing  fecal  contamination  and 
moisture  absorption  of  raw  poultry 
products. 

DATES:  Comments  must  be  received  on 
or  before  August  5,  1997. 
ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to  FSIS  Docket 
Clerk.  DOCKET  #95-01lP.  Room  3806. 
1400  Independence  Avenue,  SW. 
Washington.  EXZ  20250-3700.  Reference 
material  cited  in  this  document  and  any 
comments  received  will  be  available  for 
public  inspection  in  the  FSIS  Docket 
Room  from  8:30  a.m.  to  1  p.m.  and  from 
2  p.m.  to  4:30  p.m..  Monday  through 
Friday. 

TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alice  Thaler.  Chief,  Concepts  and 
Design  Branch,  Inspection  Methods 
Development  Division.  Office  of  Policy. 
Program  Development,  and  Evaluation, 
(202) 720-3219. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  existing  regulations  governing  the 
chilling  of  poultry  carcasses  and  parts 
were  developed  in  the  late  1960's.  when 
the  most  popular  form  of  ready-to-cook 
poultry  consumed  in  the  United  States 
was  the  whole  bird.  Since  that  time,  the 
market  demand  and  the  variety  of 
poultry  products  have  greatly  expanded 
With  that  expansion,  the  demand  for 
poultry  parts  and  further  processed 
products  relative  to  whole  poultry 
carcasses  has  increased.  To  illustrate 
this  change:  in  1969.  when  over  2 
billion  pounds  of  young  chickens  were 
federally  inspected  and  passed.  71 
percent  of  the  chickens  were  marketed 
as  whole  carcasses,  25  percent  were  cut 
up  or  sold  as  parts,  and  4  percent  were 
further  processed.  In  1992,  when  21 
billion  pounds  were  inspected  and 
passed,  15  percent  were  marketed  as 
whole  caresses,  while  55  percent  were 
sold  as  parts,  and  30  percent  were 
further  processed. 

The  trend  continues.  In  1995.  when 
23  billion  pounds  were  produced.  10.7 
percent  were  sold  as  whole  birds.  53 
percent  were  cut-up,  and  36.3  percent 


were  further  prm  cssed.  It  is  estimated 
that  currently  only  10  percent  of  young 
chickens  is  being  marketed  whole, 
while  53  percent  is  "cut  up"  and  37 
percent  is  further  processed. 

The  poultry  industry  has  sought  ways 
of  improving  production  efficiency  to 
meet  the  steadily  increasing  demand. 
One  improvement  involves  splitting  the 
dressed  poultry  carcasses  transversely, 
into  front  and  rear  sections,  after 
evisceration. 

After  chilling,  the  split  carcasses  can 
be  routed  to  the  cut-up  operation  in  the 
same  establishment  or  they  can  be 
packaged  and  shipped.  All  raw  poultry 
products,  whether  white  meat  or  dark 
meat,  must  be  chilled  to  a  safe 
temperature  before  being  shipped  from 
the  establishment.  For  those  split 
carcass  portions  that  are  shipped 
directly  after  chilling,  the  establishment 
avoids  some  in-plant  handling  costs  and 
reduces  the  time-to-market  for  the  split 
carcass  portions.  If  the  split  portions  are 
to  be  cut  up  or  further  processed  on  the 
same  premises,  the  establishment  gains 
some  production  flexibility  that  is 
related  to  the  different  characteristics  of 
the  front  and  rear  portions.  The  front 
portion,  including  the  breast  and  wings, 
is  mostly  white  meat;  the  rear  section, 
including  the  lower  back  and  legs,  is 
mostly  dark  meat.  The  front  portion  is 
commonly  chilled  on  the  bone  to 
prevent  a  condition  known  as  "cold 
shortening,"  a  contraction  of  the  muscle 
tissues  that  would  make  hand  deboning 
prior  to  chilling  infeasible.  If  deboned 
before  being  chilled,  the  resulting 
poultry  meat  would  be  too  tough  for 
many  uses.  Chilling  on  the  bone  limits 
the  muscle  tissue  contraction  and 
preserves  the  tenderness  of  the  meat. 

The  rear,  or  dark-meat  portion, 
however,  is  less  susceptible  to  cold 
shortening,  and  can  either  be  routed  to 
the  cutting  room  and  "hot-deboned," 
i.e.,  deboned  without  first  being  chilled, 
or  it  can  be  run  through  the  chiller 
before  being  packaged  and  shipped.  The 
dark  meat  is  used  in  a  variety  of  popular 
products,  including  salami  and  turkey 
ham.  There  is  an  obvious  advantage  to 
the  establishment  in  having  the  dark 
raw  poultry  meat  available  for  further 
processing  without  the  delay  of  chilling. 
In  any  event,  hot-deboned  product  is 
chilled  within  two  hours  of  the  time  of 
slaughter  and  dressing. 

There  is  a  potential  food  safety 
advantage  to  splitting  poultry  carcasses. 
Since  the  smaller  the  object  to  be 
cooled,  the  faster  its  temperature  drops, 
a  split  carcass  portion  can  be  cooled 
more  quickly  than  a  whole  carcass. 
Decreasing  the  cooling  time 
significantly  diminishes  the  period  in 
which  the  carcass  portion  is  in  the 


"danger  zone,"  the  temperature  range 
favorable  for  the  growth  of  microbial 
populations. 

Another  potential  food  safety 
advantage  from  transversely  splitting 
the  carcass  is  that  the  interior  of  split 
carcass  portions  is  more  visible  than  the 
interior  of  whole  carcasses.  Federal 
inspectors  and  establishment  employees 
would  be  able  to  conduct  a  better  visual 
inspection  of  the  interior  cavity  of  split 
carcasses  than  of  whole  carcasses.  In 
this  regard,  the  establishment  could 
situate  the  splitting  operation  on  the 
production  line  before  the  location 
where  the  required  pre-chill  finished 
product  standards  (FPS)  tests  are 
performed.  With  a  better  view  of  the 
carcass  interior,  the  establishment  could 
conduct  more  effective  FPS  tests.  Long- 
term  improvements  in  process  control 
as  well  as  a  better,  safer  product  could 

result. 

One  particular  advantage  of 
transversely  splitting  carcasses  could  be 
an  improved  chance,  while  conducting 
the  FPS  test,  of  observing  contamination 
by  feces  or  extraneous  material  and  of 
acting  to  prevent  such  contamination. 
This  would  be  especially  helpful  in 
carrying  out  regulations  FSIS  recently 
published  (62  FR  4139,  February  4, 
1997)  that  establish  a  "zero  tolerance" 
for  feces  on  raw  poultry  carcasses 
entering  the  chiller.  The  "zero 
tolerance"  will  be  applied  during  pre- 
chill  FPS  tests  on  both  split  carcasses 
and  whole  carcasses. 

Section  381.66(c)(2)(iv)  of  the 
regulations  permits  the  continuous 
chilling  of  "parts  of  major  size,  either 
front  or  rear  portions,  wherein  the  major 
portion  of  the  poultry  carcass  remains 
intact."  as  long  as  such  portions  were 
created  by  trimming  or  salvage 
operations.  Trimming  operations 
remove  some  part  of  a  poultry  carcass. 
For  example,  a  broken  wing  may  be 
trimmed  from  a  breast.  Salvage 
operations,  on  the  other  hand,  are 
intended  to  save  a  portion  of  the  carcass 
by  cutting  it  away  from  an  unacceptable 
portion.  An  example  of  a  salvage 
procedure  is  the  splitting  of  the  carcass 
into  front  and  rear  portions  to  save  the 
breast  portion  while  condemning  the 
rear  portion  that  has  become 
adulterated.  SecUon  381.66(c)(2)(iv)  of 
the  current  poultry  products  inspection 
regulations  permits  such  major  portions 
resulting  from  partial  trimming  or 
salvage  operations  to  be  chilled  in  a 
continuous  chiller. 

Some  have  interpreted  the  regulations 
as  not  permitting  the  immersion  chilling 
of  split  poultry  portions  that  were 
created  other  than  by  trimming  or 
salvage.  The  regulations  were  developed 
during  the  late  1960's  and  reflect  the 
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production  and  market  conditions  of 
that  period.  In  those  days,  as  stated 
above,  poultry  industry  operations  were 
oriented  primarily  toward  the  mEirketing 
of  whole  birds.  The  regulations  provide 
for  the  handling  of  useable  portions  of 
carcasses  that  cannot  be  marketed  as 
whole  birds.  The  "parts  of  major  size" 
or  "major  portions"  referred  to  in  the 
regulations  were  typically  the  result  of 
a  trimming  or  salvage  procedure  and 
Avere  available  for  sale  as  parts  or  for 
further  processing,  which  at  that  time 
constituted  the  smaller  part  of  the  raw 
poultry  market. 

The  regulations  governing  the  chilling 
of  poultry  parts,  including  the 
'  provisions  addressing  "major  portions," 
were  intended  to  prevent  the  marketing 
of  products  containing  excessive 
moisture.  This  form  of  adulteration 
might  occur  if  individual  poultry  parts, 
such  as  drumsticks,  thighs,  split  breasts, 
or  split  halves  (carcasses  split 
longitudinally  along  the  sternum  into 
"mirror  image"  portions)  were 
permitted  to  be  cooled  in  continuous 
immersion  chillers.  Under  most  current 
processing  conditions,  such  individual 
parts  are  likely  to  absorb  more  water 
than  "major  portions."  These  individual 
parts  may  be  cooled  only  in  the  air,  in 
ice,  or  under  a  spray  of  water  with 
continuous  draining. 

On  the  other  hand,  whole  carcasses 
and  major  portions  of  carcasses  may  be 
cooled  in  continuous  chillers,  provided 
that  the  moisture  absorption  limits 
prescribed  in  the  regulations  are  not 
exceeded.  Like  the  whole  carcass,  the 
front  or  rear  portions  of  transversely 
split  carcasses  absorb  incidental 
amounts  of  moisture  when  placed  in 
continuous  chillers.  This  is  true 
whether  the  portion  was  created  by 
trimming,  salvage  operation,  or  a 
procedure  such  as  on-lipe  carcass- 
sphtting. 

Establishments  that  have  tested  split- 
carcass  processing  methods  under  FSIS 
supervision  have  achieved  favorable 
results  in  keeping  water  absorption  low, 
in  chilling  product  rapidly  to  a  safe 
temperature,  and  in  maintaining 
product  wholesomeness.  Proper 
application  of  these  carcass  splitting 
methods  yields  product  that  is  not 
adulterated. 

FSIS  has  determined  that  the 
regulatory  provision  for  chilling  major 
portions  should  be  reworded  to 
specifically  include  transversely  split 
carcass  portions,  as  described  above, 
regardless  of  the  operation  which 
created  the  portions.  The  Agency  is 
proposing  to  modify  the  definition  of 
"major  portion"  to  include  these  split- 
carcasses  and  carcasses  from  which 
small  pieces  have  been  removed.  This 


proposal  would  not  affect  the  existing 
regulatory  restrictions  on  the  chilling  of 
individual  parts. 

This  proposal  concerns  the 
application  of  existing  moisture 
retention  and  absorption  standards  to 
split  carcass  portions,  rather  than  the 
standards,  themselves.  FSIS  is 
developing  proposed  regulations 
addressing  the  current  regulatory  limits 
on  moisture  absorption  and  retention  in 
dressed  poultry  carcasses  and  parts. 

This  proposed  rule  is  limited  to 
clarifying  the  regulations  to 
accommodate  the  processing  of  splitting 
poultry  carcasses.  The  proposal  would 
amend  the  chilling  requirement  at 
§  381.66(b)(2)  to  apply  both  to  whole 
carcasses  and  to  major  portions,  as 
defined  at  proposed  §381. 170(b)(22)  to 
include  transversely-split  carcasses. 
Section  381.66(bM2)  would  also  be 
amended  to  refer  to  the  new 
§  381.170{b)(22)  rather  than  to 
§381.66(c)(2)(iv). 

This  proposed  rule  would  also  amend 
§  381.66(c)(2)(iv)  by  removing  the  word 
"carcasses"  from  the  term  "split 
carcasses"  and  replacing  it  with 
"halves."  "Split  halves"  is  a  term 
widely  used  in  the  poultry  industry  to 
denote  the  left  and  right  halves  of  a 
poultry  carcass  divided  lengthwise.  The 
amended  paragraph  would  continue  to 
prohibit  the  continuous  chilling  of  split 
halves. 

FSIS  would  continue  to  require 
establishments  creating  split  carcass 
portions  to  meet  the  same  moisture 
absorption  and  retention  limits  for  split 
as  for  whole  carcasses.  These  limits  are 
set  forth  in  9  CFR  381.66(d)(3},  Table  3, 
and  381.66(d)(4)(ii). 

Finally,  FSIS  is  proposing,  at 
proposed  §  381.170(b)(22),  to  define 
"major  portions"  as  carcasses  from 
which  small  parts  may  be  missing,  or 
the  front  or  rear  portions  of  transversely 
split  carcasses.  As  mentioned,  the 
amended  §  381.66(b)(2)  would  refer  to 
the  new  definition. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Poultry  Products  Inspection  Act  (PPIA) 
from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  poultry  products  that  are  in 
addition  to,  or  different  than,  those 


imposed  under  the  PPIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States. 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this 
proposed  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  381.35  must  he  exhausted  prior  to 
any  judicial  challenge  of  the  application 
of  the  provisions  of  this  proposed  rule, 
if  the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  the  PPIA. 

E£Eect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  This 
proposed  rule  will  not  impose  any 
additional  requirements  on  poultry 
processors.  Compliance  with  this 
proposed  rule  is  voluntary;  poultry 
processors  that  intentionally  split 
poultry  carcasses  into  major  portions  as 
a  result  of  a  trimming  or  salvage 
operation  do  not  have  to  cool  the 
product  using  ice  and  water  in  a 
continuous  chiller.  They  may  cool  major 
portions  using  air,  ice,  or  under  a  spray 
of  water  with  continuous  drainage. 
Poultry  processors  opting  to  chill  major 
parts  resulting  from  production 
techniques  such  as  on-line  carcass- 
splitting  could  do  so  in  a  continuous  ice 
and  water  chiller.  This  would  allow 
them  to  appropriately  handle  the 
separated  carcass  portions  immediately 
after  splitting.  The  white  meat  portion 
could  immediately  be  chilled  to  the 
proper  temperature  for  further 
processing  or  direct  sale  to  consumers, 
while  the  dark  meat  portion,  which  is 
usually  processed,  could  be  directly 
deboned  and  used  in  further  processed 
cooked  products. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  part  381  as  follows: 
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PAR-  38'      POl    TRY  PRODUCTS 
NSPECTiON  REGULATIONS 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.18.  2.53. 

2.  Section  381.66  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2);  by  revising  the  first  and  second 
sentences  of  paragraph  (c)(2)(iv)  and,  in 
the  last  sentence  of  (c)(2)(iv),  by 
removing  the  words  "from  salvage 
operations."  and  by  replacing  the  word 
"carcasses"  with  the  word  "halves"  to 
read  as  follows: 

^  *«  ■  6b    Temperatures  and  chilling  and 
'•^zing  procedures. 
•         •         *        •         • 

(b)*   •   • 

(2)  Major  portions  of  poultry 
carcasses,  as  defined  in  §  381.170(b)(22), 
and  poultry  carcasses  shall  be  chilled  to 
40°  F.  or  lower  within  the  times 
specified  below:  •   •   • 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


(c) 
(2) 


(iv)  Major  portions  of  poultry 
carcasses,  as  defined  in  §381.170(b)(22). 
may  be  chilled  in  water  and  ice, 
including  chilling  in  continuous 
chillers.  *   *   * 


3.  Paragraph  (b)(22)  is  added  to 
S  381.170  to  read  as  follows: 

}  i6l.170    Standards  for  kinds  and  classes, 
and  for  cuts  of  raw  poultry. 

•         •         •         •         • 

(b)»   •   • 

(22)  "Major  portions"  of  eviscerated 
poultry  carcasses  are  either  carcasses 
from  which  parts  may  be  missing,  or  the 
front  or  rear  portions  of  transversely 
split  carcasses. 

Done  at  Washington.  DC.  on  May  29. 1997. 
Thomas  J.  Billy, 
Administrator. 
IFR  Doc.  97-14875  Filed  6-5-97;  8:45  am] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  The  proposal  would  require 
replacement  of  the  existing  retaining 
bolt  of  the  attendant  seat  lap  belt  with 
a  new  bolt  and  a  washer.  This  proposal 
is  prompted  by  a  report  indicating  that, 
due  to  a  missing  washer,  the  belt  end 
fittings  of  the  double  flight  attendant 
seats  can  become  loose.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  a  washer 
between  the  bolt  head  and  bushing  is 
installed.  A  missing  washer  could  allow 
movement  of  the  belt  end  Fittings,  which 
can  cause  the  restraint  belts  to  release 
and.  consequently,  result  in  injury  to 
the  flight  attendants. 
DATES:  Comments  must  be  received  by 
July  17,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
20&-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Nemecek,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2773; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  speciHed  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-206-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  on  certain  Boeing  Model 
767  series  airplanes,  the  restraint  anchor 
configuration  is  incorrect  for  the  lap 
restraint  belts  of  the  double  flight 
attendant  seats  that  are  wall  mounted. 
Investigation  revealed  that  certain  types 
of  restraint  belts  do  not  have  a  washer 
between  the  bolt  head  and  bushing  as 
part  of  the  anchor  configuration. 
Without  the  washer,  movement  of  the 
belt  end  fittings  can  cause  the  restraint 
belts  to  release.  This  condition,  if  not 
corrected,  could  result  in  injury  to  the 
flight  attendants. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0217, 
dated  January  13,  1994,  which  describes 
procedures  for  replacement  of  the 
existing  retaining  bolt  of  the  attendant 
seat  lap  belt  with  a  new  bolt  and  a 
washer.  Accomplishment  of  these 
actions  will  ensure  that  the  restraint 
belts  of  the  double  flight  attendant  seats 
that  are  wall  mounted  cannot 
inadvertently  come  loose  fsom  the  end 
fittings. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  for  certain  airplanes,  the 
proposed  AD  would  require 
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replacement  of  the  existing  retaining 
bolt  of  the  attendant  seat  lap  belt  with 
a  new  bolt  and  a  washer.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  55  double 
flight  attendant  seats  installed  on  35 
Boeing  Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
Each  of  these  airplanes  has  1  or  2  seats. 
The  FAA  estimates  that  40  double  flight 
attendant  seats  installed  on  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  seat  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $1  per  seat.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $61  per  seat. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed   ^mendmeRt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PA«T  3g--^A!RWOR"H!NESS 

1.  Ihe  auinority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    ;fe^'e'dedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-206-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-25- 
0217,  dated  January  13. 1994;  equipped  with 
a  seat  base  assembly  having  part  number 
414T2025;  certificated  in  any  category: 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  a  washer  between  the  bolt 
head  and  bushing  is  installed  in  the  restraint 
anchor  configiu^tion  of  the  double  fiight 
attendants  seats  that  are  wall  mounted, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  existing  retaining  boh 
of  the  attendant  seat  lap  belt  with  a  new  bolt 
and  a  washer,  in  accordance  with  Boeing 
Service  Bulletin  767-25-0217,  dated  January 
13, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  altemaUve  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  op«ate  the  airplane  to 


a  location  where  the  requirements  of  thic  AO 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  30, 
1997. 

Darrell  M.  Pedervon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-14770  Filed  6-5-97;  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[DocketMo.  97-NM-50-AD] 
RIN2t^0-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Senes 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200  and  -300 
series  airplanes.  This  proposal  would 
require  a  one-time  inspection  for  worn 
or  broken  wire  bundles  in  the  ceiling 
above  the  main  passenger  door  and 
repair,  if  necessary;  and  relocation  of 
the  wire  bundles  to  prevent  chafing. 
This  proposal  is  prompted  by  a  report 
indicating  that  the  opening  of  the  main 
passenger  door  caused  the  door  liner 
and  a  ceiling  panel  to  chafe  and 
ultimately  break  a  wire  installed  in  this 
area.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
these  wires  from  becoming  worn  or 
breaking,  which  could  lead  to  the  failure 
of  several  systems,  such  as  the  fuel 
shutoff  valves  that  allow  the  flight  crew 
to  stop  the  flow  of  fuel  in  the  event  of 
an  engine  fire. 

DATES:  Comments  must  be  received  by 
July  17. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
50-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
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examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Land 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  telephone  (425)  227-2793; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
>JPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-50-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  a  broken  wire  was 
detected  in  the  ceiling  above  the  main 
passenger  door  on  a  Boeing  Model  767 
series  airplane.  An  investigation 
revealed  that  the  opening  of  this  door 
causes  the  upper  liner  of  the  door  and 
the  moveable  ceiling  panel  in  this  area 
to  chafe  wire  bundles,  which  can  lead 
to  worn  and  broken  wires. 


Because  these  wires  are  connected  to 
such  safety  systems  as  the  fuel  shutoff 
valves  for  the  engines,  oxygen 
deployment  for  passengers,  emergency 
lighting,  passenger  signs,  and  the  signal 
for  emergency  evacuation,  worn  or 
broken  wires  can  cause  one  or  more  of 
these  systems  to  fail.  Such  failure  of  the 
fuel  shutoff  valves,  for  example,  would 
prevent  the  flight  crew  from  stopping 
the  flow  of  fuel  to  the  engines  in  the 
event  of  a  fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-33-0052. 
Revision  1,  dated  December  8,  1994, 
which  describes  procedures  for  a  one- 
time inspection  to  detect  worn  or 
broken  wires  in  the  wire  bundles 
located  above  the  main  passenger  door; 
repair  of  any  worn  or  broken  wires;  and 
relocation  of  these  wire  bundles  inboard 
of  this  door.  Such  relocation  of  the  wire 
bundles  will  prevent  worn  or  broken 
wires  due  to  chafing  by  the  upper  liner 
of  the  door  or  the  moveable  ceiling 
panel. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  detect 
worn  or  broken  wires  in  the  wire 
bundles  located  above  the  main 
passenger  door;  repair  of  any  worn  or 
broken  wires;  and  relocation  of  the  wire 
bundles  inboard  of  this  door.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  403  Boeing 
Model  767-200  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
142  airplanes  of  U.S.  registry  would  be 
affected  bv  this  proposed  AD. 

It  woula  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $8,520.  or  $60  per 
airplane. 

It  would  take  approximately  57  work 
hours  per  airplane  to  accomplish  the 
proposed  relocation  of  the  wire  bundles, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $200  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  relocation  of  the  wire  bundles 


on  U.S.  operators  is  estimated  to  be 
$514,040,  or  $3,620  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-50-AD. 

Applicability:  Model  767-200  and  -300 
series  airplanes;  as  listed  in  Boeing  Service 
Bulletin  767-33-0052,  Revision  1.  dated 
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December  8,  1994;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wires  in  the  area  above  the 
main  passenger  door  from  becoming  worn  or 
breaking,  which  could  lead  to  the  failure  of 
several  systems,  such  as  the  fuel  shutoff 
valves  that  allow  the  flight  crew  to  stop  the 
flow  of  fuel  in  the  event  of  an  engine  fire, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  conduct  a  one-time 
inspection  to  detect  worn  or  broken  wires  in 
the  wire  bundles  installed  above  the  main 
passenger  door,  in  accordance  with  Boeing 
Service  Bulletin  767-33-0052,  Revision  1, 
dated  December  8, 1994.  Prior  to  further 
flight,  repair  any  worn  or  broken  wires  and 
relocate  the  wire  bundles  inboard  of  this 
door,  in  accordance  with  the  service  bulletin. 
Thereafter,  no  further  action  is  required  by 
this  AD. 

Note  2:  Inspection;  repair,  if  necessary;  and 
relocation  of  the  wire  bundles  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Boeing  Service  Bulletin 
767-33-0052,  dated  April  2,  1992,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c]  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  30, 
1997. 

Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-14771  Filed  &-5-97;  8:45  am] 
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Devices   >v  i^dfawai  of  Proposed  Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  November  27, 1995 
(60  FR  58308).  The  proposed  nUe  would 
have  amended  FDA's  regulations  for 
exporting  devices  for  investigational 
use.  FDA  is  withdrawing  the  proposed 
rule  because  recent  statutory  changes 
have  made  the  rulemaking  unnecessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20850. 
301-827-3380. 

SUPPLEMENTARY  INFORMATION:  At 
present,  two  statutory  provisions  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  govern  the  export  of  devices 
that  are  not  approved  for  marketing  in 
the  United  States. 

The  first  provision,  at  section 
801(e)(2)  of  the  act  (21  U.S.C.  381(e)(2)), 
became  law  as  part  of  the  Medical 
Device  Amendments  Act  of  1976  (Pub. 
L.  94-295)  and  required  FDA  approval 
of  certain  exports  of  unapproved 
devices.  The  second  provision,  section 
802  of  the  act  (21  U.S.C.  382),  was  the 
result  of  the  FDA  Export  Reform  and 
Enhancement  Act  of  1996  (Pub.  L.  104- 
134,  and  amended  by  Pub.  L.  104-180) 
(Export  Act  of  1.996). 

Before  the  latter  provision  became 
law,  FDA  had  undertaken  a  program  to 
streamline  the  requirements  for  the 
exportation  of  unapproved  devices 
imder  section  801(e)  of  the  act.  FDA 
issued  a  proposed  rule  to  simplify  the 
agency's  export  approval  process  for 
certain  imapproved  devices  (60  FR 
58308).  The  proposed  rule  was 
intended,  in  part,  to  respond  to 
concerns  in  the  device  industry  that  the 
statutory  requirement  of  FDA  approval 
of  device  exports  may  undermine  a 
firm's  ability  to  compete  in  international 
markets  and  may  represent  an 
uimecessary  regulatory  barrier.  (It 
should  be  emphasized,  however,  that 
FDA's  approval  times  for  device  export 
applications  have  decreased 
significantly,  fiom  an  average  of  91  days 


per  request  in  1992,  to  10  days  in  1995, 
and  further  decreased  to  8  days  in  fiscal 
year  1996.)  The  proposed  rule  was  also 
intended  to  implement  part  of  the 
President's  and  Vice-President's 
"National  Performance  Review" 
pertaining  to  the  exportation  of 
unapproved  devices  (as  announced  in 
an  April,  1995  report  entitled, 
"Reinventing  Drug  and  Device 
Regulations").  Under  the  National 
Performance  Review  initiative,  the 
agency  would  permit  the  export  of 
imapproved  devices  to  certain  advanced 
indusfrialized  coimtries  without  prior 
FDA  review  and  approval,  provided  that 
the  device  complied  with  the  importing 
country's  laws.  The  report  also  stated 
that  the  Administration  would  seek  the 
necessary  legislative  changes  and  would 
consult  Congress  on  the  appropriate  list 
of  advanced  industrialized  countries. 

The  report  also  stated  that  FDA  would 
initiate  administrative  changes  to  permit 
exports  to  countries  that  are  not  on  the 
list  of  advanced  industrialized  countries 
"if  the  exporter  has  an  Investigational 
Device  Exemption  (IDE)  permitting 
testing  on  humans  in  the  United  States, 
the  importing  country  has  given  FDA  a 
letter  providing  blanket  approval  for 
IDE-type  devices,  and  the  device  is  in 
compliance  with  the  importing 
country's  laws."  Consequently,  FDA 
proposed  to  amend  21  CFR  812.18  to 
state  that  a  person  who  wishes  to  export 
an  investigational  device  subject  to  part 
812  (21  CFR  part  812)  (investigationial 
devices)  must  comply  with  the 
requirements  at  section  801(e)(1)  of  the 
act,  but  that,  for  purposes  of  section 
801(e)(2)  of  the  act,  prior  FDA  approval 
would  be  uimecessary  if  the 
investigational  device  to  be  exported  is 
the  subject  of  an  approved  IDE 
(including  nonsignificant  risk  devices 
which,  under  FDA  regulations,  are 
considered  to  have  an  approved  IDE) 
and  "will  be  marketed  or  used  in 
clinical  trials  in  the  foreign  coimtry  for 
the  same  intended  use  as  that  in  the 
approved  IDE  and  is  to  be  exported  to 
a  coimtry  that  has  expressed  its 
approval  of  the  importation  of 
investigational  devices"  that  are  the 
subject  of  an  approved  IDE.  The 
proposed  rule  also  stated  that,  if  the 
device  is  the  subject  of  an  approved  IDE 
and  has  received  a  "CE"  mark  from  the 
European  Union  (EU),  the  device  may 
be  exported  to  any  country  in  the 
European  Economic  Area  (EEA). 

The  proposed  rule  also  would  have 
FDA  make  available  a  list  of  countries  * 
that  have  approved  the  importation  of 
investigational  devices  that  are  the 
subjects  of  approved  IDE's. 
Additionally,  the  proposal  would 
require  prior  FDA  approval  to  export  an 
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investigational  device  if  FDA  withdrew 
approval  of  the  IDE  or  the  sponsor 
terminated  any  or  all  parts  of 
investigations  because  unanticipated 
adverse  device  effects  present  an 
unreasonable  risk  to  subjects. 

In  the  preamble  to  the  proposed  rule. 
FDA  also  stated  that  it  would  amend  the 
proposed  rule  to  reflect  any  legislative 
changes  (60  FR  58308  at  58309). 

The  agency  received  7  comments  on 
the  proposed  rule.  Most  comments 
supported  the  rule,  but  recommended 
expanding  the  rule  to  explicitly  mention 
certain  devices  (such  as  intraocular 
lenses  and  certain  in  vitro  diagnostic 
devices),  amending  the  rule  so  that  a  CE 
mark  would  permit  exportation  of  the 
device  to  any  country,  or  amending  the 
rule  to  consider  marketing  authorization 
by  developed  countries  as  permitting 
exportation  to  any  country.  One 
comment  questioned  the  likelihood  that 
a  country  would  agree  to  the 
importation  of  all  devices  having 
approved  IDE's. 

The  Export  Act  of  1996  amended, 
among  other  things,  sections  801  and 
802  of  the  act.  The  Export  Act  of  1996 
amended  section  801(e)(2)  of  the  act  to 
state,  in  part,  that  export  of  an 
unapproved  device  could  occur  only  if 
the  agency  has  determined  that 
exportation  of  the  device  is  not  contrary 
to  the  public  health  and  safety  and  has 
the  approval  of  the  country  to  which  it 
is  intended  for  export  or  "the  device  is 
eligible  for  export  under  section  802"  of 
the  act.  Section  802  of  the  act,  as 
amended,  authorizes  exports  of 
unapproved  drugs  and  devices  if  certain 
conditions  or  requirements  are  met. 
Under  section  802(b)(1)  of  the  act,  an 
unapproved  device  may  be  exported  to 
any  country  if  the  device  complies  with 
the  laws  of  that  country  and  has  valid 
marketing  authorization  in  Australia, 
Canada,  Israel,  Japan,  New  Zealand, 
Switzerland,  South  Africa,  or  in  any 
country  in  the  EU  or  the  EEA  (often 
referred  to  as  the  "listed  countries").  At 
present,  the  EU  countries  are  Austria, 
Belgium,  Denmark,  Germaijy,  Greece. 
Finland,  France,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain.  Sweden,  and  the  United 
Kingdom.  The  EEA  countries  are  the  EU 
countries,  plus  Iceland,  Liechtenstein, 
and  Norway.  As  new  countries  join  the 
EU  or  the  EEA,  they  will  automatically 
be  treated  as  listed  countries  without 
any  need  for  FDA  action.  Additionally, 
the  Secretary  of  Health  and  Human 
Services  may  designate  additional 
countries  to  be  added  to  the  list  if 
certain  requirements  are  met. 

Another  provision  of  the  Export  Act 
of  1996  pertains  specifically  to  drugs 
and  devices  exported  for  investigational 


use.  Section  802(c)  of  the  act  states  that 
a  drug  or  device  intended  for 
investigational  use  in  any  country 
described  in  section  802(b)(l)(A){i)  or 
(b)(l)(A){ii)  of  the  act  "may  be  exported 
in  accordance  with  the  laws  of  that 
country  and  shall  be  exempt  from 
regulation  under  section  505(i)  or 
520(g)"  of  the  act.  Thus,  under  section 
802(c)  of  the  act,  as  amended,  a  device 
may  be  exported  for  investigational  use 
to  any  of  the  listed  countries  without 
prior  FDA  approval  and  without 
compliance  with  the  IDE  regulations  at 
part  812. 

However,  all  devices  exported  under 
section  802  of  the  act  are  subject  to 
certain  requirements,  under  section 
802(f)  and  (g)  of  the  act.  For  example, 
the  device  must  be  manufactured, 
processed,  packaged,  and  held  in 
substantial  conformity  with  current 
good  manufacturing  practice 
requirements  or  meet  international 
standards  as  certified  by  an 
international  standards  organization 
recognized  by  the  agency;  must  not  be 
adulterated  under  section  501(a)(1), 
(2)(A),  or  (3)  or  section  501(c)  of  the  act; 
and  must  comply  with  section 
801(e)(1)(A)  through  (e)(1)(D)  of  the  act 
(which  requires  the  device  to  accord  to 
the  foreign  purchaser's  specifications, 
not  be  in  conflict  with  the  laws  of  the 
foreign  country  to  which  the  device  is 
being  exported,  be  labeled  on  the 
outside  of  the  shipping  package  that  the 
device  is  intended  for  export,  and  not  be 
sold  or  offered  for  sale  in  domestic 
commerce).  Further,  exporters  must 
maintain  records  of  products  exported. 

The  Export  Act  of  1996  affected  the 
proposed  rule  in  several  ways.  First,  it 
accomplished  some  changes  to  the 
proposed  rule  that  the  comments 
requested,  particularly  those  comments 
that  requested  that  FDA  expand  the 
proposed  rule  to  cover  other  devices 
and  other  FDA-regulated  products  or 
requested  FDA  to  permit  exportation  to 
any  country  if  a  device  received 
marketing  authorization  in  the  EU  or 
marketing  authorization  in  a  "developed 
country."  Second,  the  Export  Act  of 
1996  also  distinguished  between  exports 
under  section  801(e)  of  the  act  and 
exports  under  section  802  of  the  act.  For 
example,  when  FDA  published  the 
proposed  rule  on  November  27,  1995, 
devices  were  subject  oiily  to  the 
requirements  in  section  801(e)  of  the 
act.  The  Export  Act  of  1996  gave  firms 
an  option  whether  to  export  a  device 
under  section  801(e)  of  Uie  act  or  under 
section  802  of  the  act,  and  assigned 
different  requirements  to  experts  under 
each  section. 

Finally,  as  stated  earlier,  section 
802(b)(1)(A)  of  the  act  authorizes  export 


of  an  unapproved  device  to  any  country 
if  the  device  complies  with  the  laws  of 
the  importing  country  and  the  device 
has  a  valid  marketing  approval  in  any  of 
the  countries  identified  in  the  act. 
Devices  exported  under  section 
802(b)(1)(A)  of  the  act  are  neither 
required  to  obtain  prior  FDA  approval 
(although  they  are  subject  to  certain 
notification  and  recordkeeping 
requirements)  nor  are  they  required  to 
have  an  IDE.  In  contrast,  the  proposed 
rule's  reference  to  exports  of 
investigational  devices  for  marketing 
purposes  would  have  been  limited  to  " 
devices  exported  under  section  801(e)(2) 
of  the  act  and  presumed  that  the  person 
exporting  the  device  has  an  IDE  or  is 
considered  to  have  an  approved  IDE. 

Section  802(c)  of  the  act,  as  revised  by 
the  Export  Act  of  1996,  also  had  a 
significant  impact  on  the  proposed  rule. 
Under  section  802(c)  of  the  act,  devices 
exported  for  investigational  use  to  any 
listed  country  are  not  subject  to  the  IDE 
requirements  and  can  be  exported 
without  prior  FDA  approval.  In 
comparison,  the  proposed  rule  would 
have  required  the  exported  device  to 
have  an  approved  IDE  or  to  be  a 
nonsignificant  risk  device  and  be 
considered  to  have  an  approved  IDE, 
and  the  streamlined  requirements 
described  in  the  proposal  would  have 
applied  only  to  exports  to  countries  that 
had  notified  FDA  of  their  willingness  to 
accept  IDE  devices. 

Considering  these  changes  in  the 
export  authority  for  devices  and  their 
effect  on  the  proposed  rule,  FDA 
published  a  notice  in  the  Federal 
Register  on  January  7, 1997  (62  FR  953) 
to  reopen  the  comment  period  for  the 
proposed  rule  and  to  solicit  public 
comment  on  whether  the  proposed  rule 
was  still  necessary.  The  agency  received 
three  comments  in  response  to  its 
notice,  and  all  three  comments  agreed 
that  the  statutory  changes  eliminated 
the  need  for  the  proposed  rule.  FDA 
agrees  with  the  comments,  and,  through 
this  notice,  is  withdrawing  the  proposed 
rule  that  appeared  in  the  Federal 
Register  on  November  27,  1995. 

In  the  Federal  Register  of  May  13, 
1997  (62  FR  26228),  the  agency 
amended  §  812.18  to  state  that  "A 
person  exporting  an  investigational 
device  subject  to  this  part  shall  obtain 
FDA's  prior  approval  as  required  by 
section  801(e)  of  the  act  or  shall  comply 
with  the  applicable  export  requirements 
in  section  802  of  the  act."  This 
amendment  reflects  the  correct  statutory 
references.  At  this  time  the  agency 
believes  that  no  further  amendment  to 
these  regulations  is  necessary. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (sees.  301,  501, 


UMI 


Fpdera!  Register      Vol.  62,  No.  109  /  Friday,  June  6,  1997  /  Proposed  Rviles 


31025 


502, 503, 505, 506. 507, 510. 513-516. 
518-520.  701,  702. 704,  721,  801,  802, 
and  803)  and  under  21  CFR  5.10,  the 
proposed  rule  published  in  the  Federal 
Register  of  November  27, 1995  (60  PR 
58308),  is  withdrawn. 

Dated:  May  29.  1997. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  97-14749  Filed  6-5-97;  8:45  ami 
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ENVRONMENTAL  PROTECTION 

40  C-R  Pans  9, 122,  123, 131,  and  132 
[FRL-6836-41 

Pfna'  Water  Qua..rv  Gu'oa'-':.e  'or  me 
Great  u-akes  Systei-^'  D'd?'  Mei-cury 

^efiftting  Strategy 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

document  for  public  review  and 

comment. 


summary:  EPA  is  making  a  draft  of  the 
Mercury  Permitting  Strategy 
("Strategy")  available  for  public  review 
and  comment  for  a  60-day  period.  The 
purpose  of  the  Strategy  is  to  identify 
how  the  Final  Water  Quality  Guidance 
for  the  Great  Lakes  System  ("Guidance") 
provides  for  implementation  of  mercury 
water  quality  standards  though  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits  for  point  sources, 
focusing  on  the  flexibility  States  or 
Tribes  have  for  adjusting  point  source 
controls  to  account  for  non-point 
sources  of  mercury.  The  draft  Strategy 
also  addresses  several  permit 
implementation  issues  related  to 
mercury  data. 

DATES:  Written  comments  on  this  draft 
Strategy  will  be  accepted  until  August  5, 
1997. 

ADDRESSES:  Comments  on  the  draft 
Mercury  Permitting  Strategy  should  be 
addressed  to  Debora  Clovis,  U.S.  EPA, 
Permits  Division  (4203),  401  M  Street, 
S.W.,  Washington.  D.C.  20460.  EPA  will 
also  accept  comments  electronically. 
Comments  should  include  the  sender's 
name,  address,  and  telephone  number 
and  be  sent  to  the  following  E-Mail 
address:  clovis.debora@epamail.epa.gov. 
Copies  of  the  draft  Mercury  Permitting 
Strategy  are  available  from  the  following 
EPA  Regional  Offices: 
Philip  Siveeney— Region  2,  Water 

Management  Division,  212-637-3873; 

fax:  212-637-3887; 


Chuck  Sapp — Region  3,  Water 

Management  Division,  215-566-5725; 

fax:  215-566-2301; 
Maiy/acibon-Wj77j*— Region  5,  Water 

Quality  Branch,  312-886-3717;  fax: 

312-886-7804; 

Copies  may  also  be  obtained  by 
calling  Mildred  Thomas  at  (202)  260- 
6054. 

EPA  will  place  this  notice  and  the 
draft  Strategy  on  the  Internet  for  public 
review  and  downloading  at  the 
following  location:  www.epa.gov/owm/ 
wm030000.htm.  Users  with  access  to 
computer  bulletin  boards  may  view  and 
download  the  draft  Strategy  on  PIPES, 
the  Point  Source  Information  Provisions 
and  Exchange  System.  The  bulletin 
board  service  phone  number  is  (703) 
749-9216.  (Modem  settings  should  be 
set  at  8-N-l/;  terminal  emulation  should 
be  "ANSI"  or  "VT-IOO.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Debora  Clovis,  Permits  Division  (4203), 
U.S.  Enviroiunental  Protection  Agency. 
401  M  Street,  S.W.,  Washington,  D.C. 
20460,  (202)  260-9519. 
SUPPLEMENTARY  INFORMATION:  On  March 
23,  1995,  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  ("Guidance")  (60  FR 
15366).  As  required  by  Section  118(c)(2) 
of  the  Clean  Water  Act,  the  Guidance 
establishes  minimum  water  quality 
criteria,  methodologies,  policies,  and 
procedures  for  the  Great  Lakes  System. 
States  and  Tribes  in  the  Great  Lakes 
Basin  are  required  to  adopt  provisions 
into  their  water  quality  standards  and 
National  Permit  Discharge  Elimination 
System  (NPDES)  permit  programs  that 
are  consistent  with  the  Guidance  within 
two  years  after  publication  of  the 
Guidance  (March  23, 1997).  A  major 
purpose  of  the  Guidance  is  to  establish 
consistent,  enforceable,  long-term 
protection  for  fish  and  shellfish  in  the 
Great  Lakes  and  their  tributaries,  as  well 
as  for  the  people  and  wildlife  who 
consume  them. 

In  developing  the  Guidance,  EPA 
recognized  that  control  of  mercury 
releases  to  the  environment  to  achieve 
water  quality  standards  could  be  a 
particularly  difficult  challenge.  Mercury 
is  persistent,  ubiquitous,  and  harmful  to 
human  health  and  the  environment  at 
relatively  low  levels.  Mercury  finds  its 
way  to  the  water  column  from  point  and 
non-point  sources.  Non-point  sources, 
particularly  air  deposition,  are 
considered  to  be  the  most  significant 
remaining  contributors  of  mercury  to 
the  Great  Lakes  System.  For  these 
reasons,  several  stakeholders  in  the 
Great  Lakes  Basin  advocated  in  their 

comments  on  the  proposed  Guidance 

that  any  additional  controls  on  point 


source  discharges  of  mercury  effectively 
be  suspended.  In  response,  EPA  stated 
that  the  Guidance  contained  appropriate 
flexibility  to  address  the  unique 
problems  posed  by  mercury.  It  also 
committed  to  developing  a  mercury 
permitting  strategy. 

Today,  EPA  is  making  its  draft 
Mercury  Permitting  Strategy 
("Strategy")  available  for  public  review 
and  comment  for  a  60-day  period.  The 
purpose  of  the  Strategy  is  to  identify 
how  the  Guidance  provides  for 
implementation  of  mercury  water 
quality  standards  though  NPDES 
permits  for  point  sources,  focusing  on 
the  flexibility  States  or  Tribes  have  for 
adjusting  point  source  controls  to 
account  for  non-point  sources  of 
mercury.  The  draft  Strategy  also 
addresses  several  permit 
implementation  issues  related  to 
mercury  .data. 

Dated:  May  29.  1997. 
Robert  Perciasepe, 

Assistant  Administrator.  Office  of  Water. 
|FR  Doc.  97-14858  Filed  6-5-«7;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ6&-0012;  FRL-5836-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Maricopa  County  PM-10 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
in  part  and  disapprove  in  part  the  final 
Plan  for  Attainment  of  the  24-hour  PM~ 
10  Standard— Maricopa  County  Ph4-10 
Nonattainment  Area.  (May  1997)  (plan 
or  microscale  plan)  submitted  by  the 
Arizona  Department  of  Environmental 
Quality  on  May  7, 1997.  The  microscale 
plan  evaluates  attainment  of  the  24-hour 
particulate  matter  (PM-10)  national 
ambient  air  quality  standard  at  four 
monitoring  locations  in  the  Maricopa 
County  (Phoenix),  Arizona,  PM-10 
nonattainment  area.  EPA  is  proposing  to 
approve  the  attainment  and  reasonable 
further  progress  (RFP)  demonstrations 
for  two  of  these  sites  (Salt  River  and 
Maryvale)  and  disapprove  them  for  two 
other  sites  (West  Chandler  and  Gilbert). 
EPA  is  also  proposing  to  approve  the 
reasonably  available  control  measure/ 
best  available  control  measure  (RACM/ 
BACM)  demonstrations  in  the 
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microscale  plan  for  some  significant 
source  categories  of  PM-10,  but 
disapprove  them  for  others. 
3ATES:  Comments  on  this  proposal  must 
OK  received  in  writing  by  June  20,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  the  contact  listed  below. 
Copies  of  the  State's  submittals,  the 
technical  support  document,  and  other 
information  are  contained  in  the  docket 
for  this  rulemaking.  A  copy  of  this 
notice  and  the  TSD  are  also  available  in 
the  air  programs  section  of  EPA  Region 
9's  website,  http://www.epa.gov/ 
region09.  The  docket  is  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 
Region  9,  Office  of  Air  Planning.  Air 
Division.  17th  Floor.  75  Hawthorne 
Street,  San  Francisco,  California 
94105,(415)  744-1248. 
Arizona  Department  of  Enviroiunental 
Quality,  Office  of  Outreach  and 
Information.  First  Floor,  3033  N. 
Central  Avenue,  Phoenix,  Arizona 
85012,  (602)  207-2217. 
Maricopa  County  Environmental 
Services  Department,  Technical 
Services  Division.  1001  N.  Central 
Avenue,  Suite  201,  Phoenix.  Arizona 
85004,  (602)  506-6010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher,  Office  of  Air  Planning 
{AIR-2),  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415) 
744-1248. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Clean  AJr  Act  Requirements 

1.  Designation  and  Classification 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments,  PM-10 
areas  meeting  the  conditions  of  section 
107(d)  of  the  Act,  including  portions  of 
Maricopa  County  (the  Maricopa  County 
PM-10  nonattainmenf  area),  were 
designated  nonattainment  for  the  PM- 
10  national  ambient  air  quality 
standards  (NAAQS) '  by  operation  of 
law.  Once  an  area  is  designated 
nonattainment,  section  188  of  the  Clean 
Air  Act  (CAA)  outlines  the  process  for 
classification  of  the  area  and  establishes 
the  area's  attainment  date.  In 
accordance  with  section  188(a).  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas  were  initially 
classified  as  "moderate"  by  operation  of 
law.  56  FR  11101  (March  15,  1991). 

A  moderate  area  could  subsequently 
be  reclassified  as  "serious"  under  CAA 


section  188(b)(1),  if  at  any  time.  EPA 
determined  that  the  area  could  not 
practicably  attain  the  PM-10  NAAQS  by 
the  applicable  attainment  date  for 
moderate  areas,  December  31,  1994. 
Moreover,  a  moderate  area  was 
reclassified  by  operation  of  law  if  EPA 
determined  after  the  applicable 
attainment  date  that,  based  on  actual  air 
quality  data,  the  area  was  not  in 
attainment  after  that  date.  CAA  section 
188(b)(2). 

On  May  10.  1996.  EPA  published  a 
final  reclassification  of  the  Maricopa 
County  PM-10  nonattainment  area  as  a 
serious  PM-10  nonattainment  area 
based  on  actual  air  quality  data.  61  FR 
21372.  Having  been  reclassified,  the 
area  is  required  to  meet  the  serious  area 
requirements  in  the  CAA,  including  a 
demonstration  that  the  area  will  attain 
the  PM-10  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  December 
31,  2001.  CAA  sections  188(c)(2)  and 
189(b).  Pursuant  to  section  189(b)(2),  the 
State  of  Arizona  must  submit  a  serious 
area  plan  addressing  both  PM-10 
NAAQS  for  the  area  by  December  10, 
1997. 

2.  Moderate  Area  Planning 
Requirements 

The  air  quality  planning  requirements 
for  PM-10  nonattainment  areas  are  set 
out  in  subparts  1  and  4  of  title  I  of  the 
Clean  Air  Act.  EPA  has  issued  a 
"General  Preamble"  ^  describing  EPA's 
preliminary  views  on  how  the  Agency 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act, 
including  those  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  provisions. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15,  1991: 

(a)  Provisions  to  assure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10.  1993  (CAA  sections 
172(c)(1)  and  189(a)(1)(C)); 

(b)  Provisions  to  assure 
implementation  of  RACT  on  major 
stationary  sources  of  PM-10  precursors 
except  where  EPA  has  determined  that 
such  sources  do  not  contribute 
significantly  to  exceedances  of  the  PM- 
10  standards  (CAA  section  189(e)); 


(c)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable  (CAA  sections  188(c)(1) 
and  189(a)(1)(B)); 

(d)  For  plan  revisions  demonstrating 
attairunent,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  IDecember  31,  1994  (CAA 
section  189(c));  ^  and 

(e)  For  plan  revisions  demonstrating 
impracticability,  such  aiuiual 
incremental  reductions  in  PM-10 
emissions  as  are  required  by  part  D  of 
the  Act  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attairunent  of  the  PM-10 
NAAQS  by  the  applicable  attainment 
date  (CAA  sections  172(c)(2)  and 
171(1)). 

Moderate  area  plans  were  also 
required  to  meet  the  generally 
applicable  SIP  requirements  for 
reasonable  notice  and  public  hearing 
under  section  110(1),  necessary 
assurances  that  the  implementing 
agencies  have  adequate  personnel, 
funding  and  authority  under  section 
110(a)(2)(E)(i)  and  40  CFR  §  51.280;  and 
the  description  of  enforcement  methods 
as  required  by  40  CFR  §  51.111.  and 
EPA  guidance  implementing  these 
sections. 

3.  Serious  Area  Planning  Requirements 

EPA  has  issued  an  Addendum  to  the 
General  Preamble  (Addendum) 
describing  the  Agency's  preliminary 
views  on  how  it  intends  to  review  SIPs 
and  SIP  revisions  containing  serious 
area  plan  provisions.* 

Moderate  PM-10  areas  that  have  been 
reclassified  to  serious,  such  as  the 
Maricopa  area,  in  addition  to  meeting 
the  moderate  area  requirements  outlined 
above,  must  submit  a  plan  that  includes 
provisions  addressing  additional 
requirements.  The  additional  serious 
area  requirements  that  are  relevant  to 
this  proposed  action  include: 

(a)  Provisions  to  assure  that  the  best 
available  control  measures  (BACM) 


'  There  are  two  PM-10  NAAQS.  a  24-hour 
standard  and  an  annuaJ  standard.  40  CFR  50.6. 


'See  "Slate  Implementation  Plans:  General 
Preamble  for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990."  57  FR  13498 
(April  16.  1992)  and  57  FR  18070  (April  28.  1992). 


'As  will  be  seen  below,  the  moderate  area  PM- 
10  plan  for  the  Maricopa  area  did  not  demonstrate 
attainment  by  December  31,  1994.  but  rather 
included  the  alternative  demonstration  that 
attairunent  by  that  date  is  impracticable.  Therefore, 
section  189(c)  did  not  apply  to  the  States  moderate 
area  plan. 

'See  "State  Implementation  Plans  for  Serious 
PM-10  Nonattainment  Areas,  and  Attainment  Date 
Waivers  for  PM-10  Nonattainment  Areas  Generally: 
Addendum  to  the  General  Preamble  for  the 
Implementation  of  Title  1  of  the  Clean  Air  Act 
Amendmrnts  of  1990."  59  FR  41996  (August  16, 
1996). 
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(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  best  available  control 
technology  (BACT))  for  the  control  of 
PM-10  shall  be  implemented  no  later 
than  4  years  after  the  area  is  reclassified 
(CAA  secUon  189(b)(1)(B)); 

(b)  Provisions  to  assure 
implementation  of  BACT  on  major 
stationary  sources  of  PM-10  precursors 
except  where  EPA  has  determined  that 
such  sources  do  not  contribute 
significantly  to  exceedances  of  the  PM- 
10  standards  (CAA  section  189(e)); 

(c)  A  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  2001  (CAA  sections 
188(c)(2)  and  189(b)(l)(A)(i));5  and 

(d)  For  plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  RFP  toward 
attainment  by  December  31,  2001  (CAA 
section  189(c)). 

As  discussed  above  in  connection 
with  the  moderate  area  plan 
requirements,  SIPs  submitted  to  meet 
the  CAA's  serious  area  requirements 
must  conform  to  general  requirements 
applicable  to  all  SIPs. 

B.  EPA  Approval  of  Arizona's  Moderate 
Area  PM-10  Plan 

On  July  28, 1994,  EPA  proposed  to 
approve  the  State's  moderate  area  PM- 
10  implementation  plan  revision  for  the 
Maricopa  area.  59  FR  38402.  Among 
other  elements  in  that  plan,  EPA 
proposed  to  approve  the  State's  RFP  and 
RACM  demonstrations  as  meeting  the 
requirements  of  sections  171(1), 
172(c)(1).  172(c)(2),  and  189(a)(1)(C)  of 
the  CAA.  Based  on  its  approval  of  the 
RACM  demonstration,  EPA  also 
proposed  to  approve,  as  meeting  the 
requirements  of  section  189(a)(1)(B),  the 
State's  demonstration  that  even  with  the 
implementation  of  all  RACM  by 
December  10,  1993,  it  was  impracticable 
for  the  Maricopa  area  to  attain  the  PM- 
10  NAAQS  by  December  31, 1994.* 

During  the  public  comment  period  on 
the  EPA's  proposed  action,  the  Arizona 


'Section  189(b)(l)(A)Ui)  provides  for  an 
alternative  demonstration  of  impracticability 
similar  to  that  available  for  moderate  areas.  Since 
the  State  did  not  make  such  a  demonstration,  this 
alternative  requirement  is  not  addressed  in  this 
notica. 

^The  reader  should  refer  to  both  the  proposed 
approval.  59  FR  38402.  and  the  final  rule.  60  FR 
18010  (April  10.  1995).  for  EPAs  interpretation  of 
the  cartain  moderate  area  PM-10  requirements  of 
the  CAA  and  the  Agency's  application  of  these 
interpretations  to  the  State's  moderate  area  PM-10 
plan.  Those  notices  should  also  be  consulted  for  the 
history  of  the  Stale's  PM-10  plan  submittals  and 
EPA's  actions  concerning  them. 


Center  for  Law  in  the  Public  Interest 
(ACLPI)  submitted  lengthy  comments 
on  many  aspects  of  EPA's  proposed 
approval  of  the  State's  moderate  area 
PM-10  plan.  Among  ACLPI's  comments 
were  claims  that  the  plan  as  submitted 
failed  in  numerous  respects  to  meet  the 
moderate  area  requirements  of  the  CAA 
for  RACM,  RFP  and  attainment 
demonstrations.  ACLPI  further  claimed 
that  the  State's  impracticability  and 
RACM  demonstrations  were 
additionally  deficient  in  that  the  State 
had  failed  to  address  both  the  annual 
and  24-hour  PM-10  standards  as 
required  by  the  CAA  and  EPA  guidance. 
In  response  to  this  comment,  EPA 
concluded  that  the  State's 
demonstration  that  the  Maricopa  area 
could  not  practicably  attain  the  annual 
standard  was  sufficient  to  meet  the 
requirements  of  section  189(a)(1)(B)  and 
therefore  a  separate  analysis  was  not 
necessary  for  the  24-hour  standard. 

On  April  10,  1995,  having  considered 
ACLPI's  comments,  EPA  published  a 
final  rule  in  the  Federal  Register 
approving  the  State's  moderate  area 
PM-10  SIP  for  the  Maricopa  area.  60  FR 
18010.  In  its  final  action,  EPA  approved, 
among  other  elements  of  the  plan,  the 
State's  RACM  and  RFP  demonstrations, 
and  the  State's  demonstration  that  even 
with  the  implementation  of  all  RACM 
by  December  10,  1993,  it  was  not 
practicable  for  the  Maricopa  area  to 
attain  the  PM-10  NAAQS  by  December 
31. 1994. 

C.  Ninth  Circuit  Litigation 

On  May  1, 1995,  ACLPI  filed,  on 
behalf  of  two  Phoenix  residents,  a 
petition  for  review,  Oberv.  EPA,  No. 
95-70352,  of  EPA's  approval  of 
Arizona's  moderate  area  PM-10  plan  for 
the  Maricopa  area  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 
On  May  14. 1996,  the  court  issued  its 
opinion  in  the  Ober  case  vacating  EPA's 
approval  of  the  State's  plan.  ^ 

As  it  relates  to  this  proposed 
rulemaking,  the  court  found  that  the 
State  was  required  to  address  in  its  SIP 
the  moderate  area  requirements  in  the 
CAA  regarding  RFP,  RACM  and 
attainment  or  impracticability  for  both 
the  24-hour  and  the  annual  PM-10 
NAAQS.  The  court  concluded  that 
because  there  are  two  separate  NAAQS 
for  PM-10,  the  CAA  requires  an 


^The  reader  is  referred  to  the  text  of  the  opinion 
for  the  court's  disposition  of  the  range  of  issues 
raised  by  ACLPI  in  iu  petition.  84  F.3d  304  (9th  Or. 
1996).  This  notice  addresses  that  disposition  only 
as  it  relates  to  the  24-hour  standard.  See  also  61  FR 
54972  (October  23.  1996)  in  which  EPA 
preliminarily  addresses  the  court's  opinion  ••  it 
relates  to  the  RACM.  RFP  and  attainment 
demonstrations  for  the  annual  standard. 


implementation  plan  to  address  each  of 
them.  In  order  to  remedy  the  failure  of 
the  State  to  address  the  required 
demonstrations  for  the  24-hour 
standard,  the  court  required  EPA  to  in 
turn  require  the  State  to  submit  those 
demonstrations.  84  F.Sd  at  311. 

D.  EPA 's  Response  to  the  Ober  Opinion 

In  the  wake  of  the  Ninth  Circuit's 
Ober  opinion,  EPAxonsidered  how  to 
appropriately  implement  the  court's 
directive  in  the  context  of  the  State's 
then  prevailing  PM-10  plaiming  efforts 
for  the  Maricopa  area.  The  Maricopa 
area  was  reclassified  as  a  serious  PM- 
10  nonattainment  area  just  days  before 
the  case  was  decided  and,  as  noted 
above,  the  State  is  now  required  to 
submit  a  new  PM-10  plan  meeting  the 
serious  area  requirements  by  December 
10,  1997.  Simply  put,  EPA  had  to 
reconcile,  with  respect  to  both  timing 
and  content,  the  court's  mandate  that 
the  State  submit  a  plan  correcting  its 
moderate  area  plan  deficiencies 
regarding  the  24-hour  standard 
concurrent  with  its  responsibility  to 
submit  a  plan  meeting  the  serious  area 
requirements  for  both  NAAQS. 

1.  Timing 

As  an  initial  matter,  EPA  concluded 
that,  given  the  substantial  overlap  of  the 
moderate  and  serious  area  planning 
requirements,  it  would  not  be  in  the 
public  interest  to  require  the  State  to 
divert  its  scarce  resources  into  two 
independent  planning  exercises.  At  the 
same  time  the  Agency  recognized  that 
deferring  submittal  of  a  plan  addressing 
the  moderate  area  plan  deficiencies 
until  the  serious  area  submittal  deadline 
of  December  10,  1997  would  not 
constitute  a  timely  response  to  the 
court.  Therefore  EPA,  in  consultation 
with  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  and  the 
Maricopa  County  Environmental 
Services  Department  (MCESD),  decided 
that  the  State  would  incorporate  the 
moderate  area  plsm  elements  for  the  24- 
hour  standard  into  the  serious  area  plan, 
but  woidd  split  that  plaiming  effort  into 
two  related  parts.  Accordingly,  EPA 
required  submittal  of  a  limited,  locally- 
targeted  plan  (microscale  plan)  meeting 
bodi  the  moderate  and  serious  area 
requirements  for  the  24-hour  standard 
by  May  9,  1997  (extended  from  an 
original  deadline  of  April  18)  and  a  full 
regional  plan  meeting  those 
requirements  for  both  the  24-hour  and 
annual  standards  by  December  10,  1997. 
Thus,  the  microscale  and  regional  plans 
taken  together  woidd  satisfy  both  the 
moderate  area  requirements  mandated 
by  the  court  and  the  serious  area 
planning  requirements  for  both 
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standards.  Therefore,  until  the  regional 
plan  is  submitted  and  reviewed  by  EPA, 
it  is  premature  to  conclude  that  the 
microscale  plan  fully  meets  or  does  not 
meet  the  CAA  requirements  discussed 
below.  The  subject  of  this  proposed 
action  is  the  microscale  plan  only. 

The  submittal  deadlines  and  statutory 
requirements  applicable  to  the 
microscale  plan  are  contained  in  letters 
dated  September  18.  1996  and  March  5. 
1997  from  Felicia  Marcus,  Regional 
Administrator,  EPA  Region  IX,  to 
Russell  Rhoades,  Director,  ADEQ 
(Marcus  letter). 

2.  Content 

As  specified  in  EPA's  September  18. 
1996  letter  to  ADEQ,  the  microscale 
plan  was  to  address  the  24-hour 
standard  violations  at  Hve  speciBc 
monitors  and  meet  the  statutory 
attainment.  RACM  and  RFP 
requirements  for  moderate  FM-10  areas 
and  EPA  guidance.  In  addition,  the 
microscale  plan  was  to  meet  the 
statutory  attainment.  BACM  and  RFP 
requirements  for  serious  FM-10  areas 
and  EPA  guidance  at  59  FR  41998. 
Further,  the  plan  was  to  contain  the  air 
quality  modeling  and  emissions 
inventory  information  necessary  to 
support  these  attainment,  RFP,  RACM, 
and  BACM  demonstrations  and  must 
meet  the  general  SIP  requirements 
discussed  above. 

Having  concluded  that  the  hybrid 
moderate/serious  plans  described  above 
would  effectuate  the  intent  of  the  Ninth 
Circuit's  mandate,  EPA  then  turned  to 
the  issue  of  how  to  detine  the  moderate 
area  requirements  applicable  to  the 
microscale  plan  after  the  moderate  area 
attainment  deadline,  December  31, 
1994.  has  passed.  The  following 
discussion  addresses  that  issue  and  the 
interrelationship  of  those  requirements 
with  the  serious  area  requirements  as 
they  apply  to  that  plan. 

(a)  Attainment  Demonstration.  EPA 
believes  that  because  the  Maricopa  area 
was  reclassified  from  a  moderate  to  a 
serious  nonattainment  area,  the 
moderate  area  requirements 
(demonstration  of  impracticability  or 
attainment  by  no  later  than  December 
31,  1994)  have  been  superseded  by  the 
serious  area  attainment  requirement 
(attainment  by  no  later  than  December 
31,  2001)  and  are  therefore  now  moot. 
Having  reviewed  the  CAAs  moderate 
and  serious  area  PM-10  attainment 
provisions,  EPA  has  concluded  that 
when  a  moderate  PM-10  area  has  been 
reclassified  after  the  moderate  area 
attainment  deadline  has  passed  and 
been  replaced  with  a  new  deadline,  the 
moderate  area  deadline  no  longer  has 


any  logical,  practical  or  legal 
significance. 

Thus,  under  this  interpretation,  there 
would  be  no  need  for  the  State's 
microscale  plan,  to  the  extent  that  it  is 
intended  to  meet  the  CAA's  moderate 
area  requirements,  to  demonstrate 
attainment.  In  other  words,  such  an 
attainment  demonstration  would  only 
be  required  when  the  State  submits  in 
late  1997  the  complete  serious  area  plan 
to  comply  with  the  section  189(b)(1) 
attainment  demonstration  requirement. 
EPA  believes  that  its  interpretation  can 
be  reconciled  with  the  Ober  court's 
directive  that  EPA  require  the  State  to 
address  the  moderate  area  attainment 
requirements  for  the  24-hour  standard 
and  that  such  an  interpretation  is 
reasonable  given  the  legal  and  factual 
context  in  which  that  case  was  decided. 
EPA's  reasoning  is  explained  in  detail  at 
61  FR  54972.  54974-54975  (October  23, 
1996).  Nevertheless,  EPA  has  chosen  to 
comply  with  the  court's  remedies 
regEirding  the  moderate  area  attaiiunent 
requirements.  * 

Having  determined  that  it  must 
require  the  State  to  meet  the  CAA's 
moderate  attainment  requirements  for 
the  24-hour  standard,  EPA  has 
concluded  that  since  the  December  31, 
1994  deadline  has  passed  and  the 
Maricopa  area  has  been  reclassified,  the 
only  attaiiunent  deadline  currently 
applicable  to  the  area  is  the  serious  area 
deadline,  that  is,  no  later  than  December 
31,  2001.  Thus  the  attainment  deadline 
for  both  the  moderate  and  serious  area 
components  of  the  State's  microscale 
PM-10  plan  would  be  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  2001.  Therefore,  if  the 
microscale  plan  demonstrates 
attainment  of  the  24-hour  standard  at 
each  monitor  specified  in  EPA's 
September  18, 1996  letter  by  no  later 
than  December  31,  2001,  it  will  be 
deemed  to  comply  with  sections 
189(a)(1)(B)  and  (b)(1)(A)  of  the  CAA. 

(b)  RACM/BACM  Demonstration. 
SecUons  172(c)(1)  and  189(a)(1)(C)  read 
together  require  that  moderate  area  PM- 
10  SIPs  include  RACM  and  RACT  for 
existing  sources  of  PM-10.  These  SIPs 
were  to  provide  for  implementation  of 


'  While  EPA  could  have  sought  clarification  from 
the  Ninth  Circuit  in  order  to  apply  its  interpretation 
in  the  context  of  compliance  with  the  court's 
remedies  in  Ober.  the  Agency  did  not  believe  that 
it  would  have  been  in  the  public  interest  to  do  so. 
Such  a  review  would  necessarily  have  occurred 
without  benefit  of  a  thorough  briefing  on  the  issue 
and  in  the  absence  of  an  administrative  record.  The 
Agency  doe*,  however,  rsserve  its  right  to  assert  its 
interpretation  in  any  challenge  to  EPA's 
implementation  of  the  court's  remedies  or  in  the 
context  of  other  reclassifications.  Because  EPA  is 
not  applying  this  interpretation  in  this  rulemaking, 
it  does  not  constitute  final  agency  action. 


RACM/RACT  no  later  than  December 
10,  1993.  Since  the  moderate  area 
deadline  for  the  implementation  of 
RACM/RACT  has  passed,  EPA  has 
concluded  that  the  RACM/RACT 
required  in  the  State's  microscale  plan 
must  be  implemented  as  soon  as 
possible.  Delaneyv.  EPA,  898  F.2d  687, 
691  (9th  Cir.  1990). 

The  methodology  for  determining 
RACM/RACT  is  described  in  detail  in 
the  General  Preamble.  57  FR  at  13540- 
13541.  In  summary,  EPA  suggests 
starting  to  define  RACM  with  the  list  of 
available  control  measures  for  fugitive 
dust,  residential  wood  combustion,  and 
prescribed  burning  contained  in 
Appendices  Cl,  C2,  and  C3  of  the 
General  Preamble  and  adding  to  this  list 
any  additional  control  measures 
proposed  and  documented  in  public 
comments.  The  state  can  then  cull  from 
the  list  any  measures  for  insignificant 
emission  sources  of  PM-10  and  any 
measures  that  are  unreasonable  for 
technological  or  economic  reasons.  The 
General  Preamble  does  not  define 
insignificant  except  to  say  that  it  would 
be  unreasonable  to  apply  controls  to 
sources  that  are  negligible  ("de 
minimis")  contributors  to  ambient 
concentrations.  However,  EPA's  serious 
area  plan  guidance  does  define,  for  use 
in  BACM  determinations,  a  "significant 
contributor"  source  category  as  one  that 
contributes  5  jig/m  ^  or  more  of  PM-10 
to  a  location  of  expected  24-hour 
exceedances.  Addendum  at  42011.  For 
purposes  of  the  microscale  plan  only, 
EPA  is  proposing  to  use  this  same 
definition  to  define  significant  in 
determining  which  source  categories 
require  the  application  of  RACM. 

For  any  RACM  that  are  rejected  by  the 
state,  the  plan  must  provide  a  reasoned 
justification  for  the  rejection.  Once  the 
final  list  of  RACM  is  defined,  each 
RACM  must  be  converted  into  a  legally 
enforceable  vehicle  such  as  a  rule, 
permit,  or  other  enforceable  document. 
General  Preamble  at  13541. 

Under  section  189(b)(2),  for  moderate 
areas  that  have  been  re<;lassified  as 
serious,  the  state  must  submit  BACM  18 
months  after  reclassification,  i.e., 
December  10,  1997  for  the  Maricopa 
area,  and  must  implement  those 
measures  four  years  after 
reclassification,  i.e..  by  June  10,  2000  for 
the  Maricopa  area. 

BACM  is  defined  as  the  "maximum 
degree  of  emission  reduction  of  PM-10 
and  PM-10  precursors  from  a 
[significant]  soiuce  [category]  which  is 
determined  on  a  case-by-case  basis, 
taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  to  be  achievable  for 
such  sources  through  application  of 
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production  processes  and  available 
methods,  systems,  and  techniques 
•   •   *."  Addendum  at  42010.  BACM/ 
BACT  must  be  determined  and 
documented  consistent  with  the 
Addendum  (59  FR  at  42012-14)  and 
must  be  applied  to,each  significant  area- 
wide  source  category  and  individual 
stationary  source.  Addendum  at  42010, 
footnote  33.  A  "significant"  source 
category  is  defined  as  one  that 
contributes  5  \ig/m  ^  or  more  of  FM-10 
to  a  location  of  expected  24-hour 
violation.  Addendum  at  42011. 

The  state  must  document  its  selection 
of  BACM  by  showing  what  control 
measures  applicable  to  each  significant 
source  category  were  considered.  See 
Addendum  at  42014.  BACM  should  go 
beyond  existing  RACM  controls  and  can 
include  expanded  use  of  RACM  controls 
(e.g.,  paving  more  miles  of  unpaved 
roads).  Addendum  at  42013. 
Additionally,  BACM  should  emphasize 
prevention  pf  PM-10  emissions  where 
possible  over  remediation.  Addendum 
at  42013. 

For  the  microscale  plan,  EPA  required 
that  Arizona  submit  RACM  and  BACM 
demonstrations  by  May  9,  1997  as  they 
relate  to  exceedances  of  the  24-hour 
standard  at  the  five  specified  monitors. 
RACM  and  BACM  were  to  be  identified, 
documented,  and  realistically  evaluated 
for  effectiveness  for  contributing  sources 
to  each  modeled  exceedance.  Marcus 
letter.  Evaluation  of  RACM/BACM  in 
the  microscale  plan  is  limited  to 
controls  for  sources  that  are  contributing 
significantly  and  directly  to  the 
localized  violations  rather  than  to 
sources  contributing  to  background  PM- 
10  levels.  A  full  analysis  of  RACM/ 
BACM  for  sources  that  significantly 
contribute  to  PM-10  levels  in  the 
Maricopa  County  PM-10  nonattainment 
area  but  are  not  directly  implicated  in 
the  localized  exceedances  is  to  be 
conducted  as  part  of  the  regional  serious 
area  plan,  due  December  10,  1997. 

(c)  RFP/ Quantitative  Milestones.  Both 
PM-10  moderate  and  serious  area 
nonattainment  SIPs  demonstrating 
attainment  must  include  quantitative 
milestones  to  be  achieved  every  three 
years  until  the  area  is  designated 
attainment  and  must  demonstrate  RFP 
toward  attainment  by  the  applicable 
date.  CAA  section  189(c)(1).  EPA  has 
addressed  these  requirements  in  several 
guidance  documents.  See  the  General 
Preamble  at  13539,  the  Addendum  at 
42015-42017,  and  the  memorandum 
from  Sally  Shaver.  EPA,  to  EPA  Division 
Directors.  "Criteria  for  Granting  1-Year 
Extensions  of  Moderate  PM-10 
Nonattainment  Area  Attainment  Dates, 
Making  Attainment  Determinations,  and 
Reporting  on  Quantitative  Milestones," 


November  14,  1994  (Shaver 
memorandum).  Of  these  guidance 
documents,  the  most  comprehensive  is 
the  Addendum  which  discusses  both 
the  RFP  annual  incremental  reduction 
requirement  and  the  appropriate 
interpretation  of  the  milestone 
requirement  as  it  relates  to  moderate 
areas  that  have  been  reclassified  to 
serious. 

With  respect  to  RFP,  EPA  determined 
that  SIPs  must  indicate  the  aimual 
emission  reductions  that  correspond  to 
the  compliance  schedules  for  the 
control  measures  in  the  plan.  EPA  then 
has  considerable  discretion  in  reviewing 
the  SIP  to  determine  whether  the  annual 
incremental  emission  reductions  to  be 
achieved  are  reasonable  in  light  of  the 
statutory  objective  of  timely  attainment. 
Addendum  at  42015. 

With  respect  to  the  quantitative 
milestone  requirement,  for  initial 
moderate  areas,  EPA  concluded  that  the 
SIP  should  initially  address  at  least  two 
milestones  and  that  the  starting  point 
for  the  first  3-year  period  would  be  the 
SIP  submittal  due  date,  i.e.  November 
15,  1991.  EPA  further  concluded  that 
since  the  time  lag  between  that  date  and 
the  December  31,  1994  attainment 
deadline  was  de  minimis,  emission 
reduction  progress  made  between  the 
submittal  date  and  December  31,  1994 
would  satisfy  the  first  milestone.  The 
second  milestone  to  be  addressed  by 
these  initial  moderate  area  SIPs  was 
November  15,  1997.  General  Preamble  at 
131539,  Addendum  at  42016,  and 
Shaver  memorandum.  For  moderate 
areas  that  are  reclassified  as  serious,  the 
third  milestone  achievement  date  is 
November  15,  2000.  Addendum  at 
42016.  The  quantitative  milestones 
should  consist  of  elements  that  allow 
progress  to  be  quantified  or  measured, 
e.g.,  percent  compliance  with 
implemented  control  measures. 
Addendum  at  42016. 

EPA  will  assess  whether  an  area  has 
achieved  RFP  in  conjunction  with 
determining  compliance  with  the 
quantitative  milestone  requirement. 
Thus  a  state  should  address  compliance 
with  both  requirements  in  its  RFP/ 
milestone  reports.  The  contents  of  these 
reports  is  discussed  in  the  General 
Preamble,  its  Addendum,  and  the 
Shaver  memorandum. 

Since  the  Ober  court  found  that 
Arizona  had  failed  to  submit  a  moderate 
area  SIP  addressing  the  24-hour  PM-10 
standard  in  1991  and  the  regional  plan 
addressing  both  the  moderate  and 
serious  area  requirements  for  both  PM- 
10  NAAQS  is  now  due  on  December  10, 
1997,  EPA  believes  that  it  is  reasonable 
to  conclude,  by  applying  the  de  minimis 
reasoning  above,  that  the  November  15, 


1997  milestone  can  be  satisfied  by  the 
December  plan  submittal.  Therefore,  the 
microscale  plan  need  not  address  the 
CAA  section  189(c)(1)  quantitative 
milestone  requirement  and  it  is  not 
discussed  further  in  this  notice. 

n.  Evaluation  of  the  State's  Submittal 

The  Plan  for  Attainment  of  the  24- 
hour  PM-10  Standard— Maricopa 
County  PM-10  Nonattainment  Area 
(May,  1997)  (microscale  plan)  was 
submitted  to  EPA  by  the  Arizona 
Department  of  Enviroimiental  Quality 
(ADEQ)  in  draft  on  March  28,  1997  and 
in  final  on  May  9,  1997.  EPA  has  found 
both  submittals  complete  pursuant  to 
CAA  section  llO(k)  and  40  CFR  part  51. 
Appendix  V.  Letter,  David  P. 
Howekamp,  EPA,  to  Russell  F.  Rhoades, 
ADEQ,  May  23,  1997.9 

EPA  has  evaluated  the  plan  for 
compliance  with  the  applicable 
statutory,  regulatory,  and  policy 
requirements  described  above.  This 
evaluation  is  simimarized  here,  and  the 
detailed  analysis  can  be  found  in  the 
technical  support  document  which  is 
located  in  the  docket  for  this  proposed 
rulemaking. 

A.  Air  Quality  Modeling 
1.  The  Microscale  Approach 

CAA  section  189(b)(l)(A)(i)  requires 
serious  area  plans  to  include  air  quality 
modeling  as  part  of  their  attairmient 
demonstrations.  For  the  microscale 
plan,  base  case  air  quality  modeling  was 
required  for  exceedances  at  the  (East) 
Chandler, '0  West  Chandler,  Gilbert,  and 
Maryvale  monitors.  For  the  Salt  River 
monitor,  air  quality  modeling  was 
required  for  each  unique  emissions 
scenario  leading  to  an  exceedance.  In 
addition,  all  modeling  inputs  had  to  be 
fully  documented  and  the  air  quality 


»ADEQ  requested  that  EPA  propose  action  on  the 
draft  plan  in  parallel  with  the  State's  public 
comment  period  (see  March  28. 1997  submittal 
letter):  however,  the  final  plan  was  submitted  before 
EPA  could  do  so.  Therefore.  EPA's  evaluation  of  the 
microscale  plan,  as  described  in  this  notice,  is 
based  on  the  final  plan  and  all  references  in  this 
notice  are  to  that  plan. 

'"The  East  Chandler  site  was  dropped  from  the 
microscale  plan  because  there  was  insufficient 
source  activity  information  to  develop  a  useable 
inventory  for  modeling  the  exceedances  at  the  site. 
Plan,  Appendix  A,  p.  3-1.  From  the  information 
that  is  available  about  the  East  Caiandler  site,  it 
appears  that  exceedances  there  have  similar  causas 
lo  those  at  the  modeled  West  Chandler  site,  that  is, 
they  are  related  to  windblown  dust  during  high 
winds  from  a  mix  of  urban  and  agricultural  sourca*. 
See  facsimiles.  Randy  Sedlacek,  ADEQ.  lo  France* 
Wicher.  EPA,  May  21,  1997  (found  in  the  docket). 
The  Gilbert  site  also  had  similar  source 
characteristics.  Plan.  Appendix  A.  p.  4-7. 
Therefore.  RACM/BACM  implemented  for  the  Wert 
Chandler  and  Gilbert  sites  should  also  contribute  to 
emission  reductions  at  the  East  Chandler  site. 
Consequently  there  will  be  no  further  reference  to 
this  site  in  U»is  ootioe. 
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modeling  protocols  must  conform  to 
EPA  guidance  or  be  approved  in 
advance  by  EPA.  Marcus  letter. 

Base  case  air  quality  modeling 
attempts  to  replicate  observed  PM-10 
NAAQS  exceedances  using  historical 
observations  of  air  quality,  meteorology, 
and  emissions.  The  modeling  results 
indicate  what  sources  are  contributing 
to  the  exceedances  and  what  level  of 
emissions  reductions  are  needed  to 
eliminate  these  exceedances. 

The  modeling  approach  used  in  the 
microscale  plan  is  significantly  different 
than  default  approaches  in  EPA 
guidelines  and  approaches  used  in  other 
areas.  The  main  concept  of  the  approach 
used  in  the  microscale  plan  is  that  if 
PM-10  exceedances  are  caused  mainly 
by  relatively  nearby  sources,  then  an 
attainment  demonstration  can  be  based 
on  modeling  over  a  relatively  small 
(microscale)  geographic  domain,  i.e., 
over  sub-areas  of  the  nonattainment 
area.  The  microscale  approach  is  more 
fully  described  in  Microscale 
Monitoring  and  Modeling  Protocol  for 
the  Maricopa  PM-10  Nonattainment 
Area,  Harding  Lawson  Associates, 
August  31,  1994. 

Normally,  attainment  demonstrations 
should  address  attainment  for  the  entire 
nonattainment  area;  however,  emission 
inventory  development  and  modeling 
for  areas  with  substantial  fugitive  dust 
problems,  such  as  the  Maricopa  area, 
have  proved  difficult  because  of  the 
marked  uncertainty  and  temporal  and 
spatial  variability  of  fugitive  dust 
emissions.  Fugitive  PM-10  has  more 
localized  effects  than  the  other  criteria 
pollutants  because  it  is  emitted  near 
ground  level  and  has  relatively  sharp 
spatial  gradients  as  dust  settles  out  with 
distance  from  the  source.  These 
considerations  suggest  that  effort  should 
be  focused  on  intensive  inventorying 
and  modeling  of  small  areas  and  short 
episodes.  The  approach  in  the 
microscale  plan  can  be  viewed  as  an 
extension  of  the  microinventory  method 
cited  in  early  EPA  guidance  on  PM-10 
[Receptor  Model  Technical  Series, 
Volume  I,  Overview  of  Receptor  Model 
Application  to  Particulate  Source 
Apportionment,  EPA^50-4-81-016a, 
July  1981,  p.  27)  but  goes  a  step  further 
in  using  that  emission  inventory  as 
input  into  a  dispersion  model  to  enable 
a  more  precise  apportionment  of  the 
various  sources'  effects. 

Nevertheless,  sources  can  have  effects 
farther  away  than  is  implied  by  the  term 
"microscale."  The  finer  component  of 
fugitive  PM-10  can  settle  out  relatively 
slowly,  and  during  high  wind 
conditions,  at  least  some  of  the  larger 
component  can  be  carried  long 
distances.  These  effects  create  a  regional 


component  that  is  not  captured  in  the 
emissions  of  a  small  area  near  a 
monitor.  This  regional  component  can 
be  dealt  with  as  part  of  a  regional 
modeling  exercise  or  as  part  of  a 
"background"  to  be  added  to  the 
microscale  results.  The  latter  approach 
is  taken  in  the  microscale  plan.  The  fact 
that  the  background  levels  in  the  plan 
are  relatively  high  relative  compared  to 
the  total  concentrations  indicates  a 
limitation  of  the  microscale  approach. 
Plan,  pp.  24-26.  On  the  other  hand, 
since  fugitive  dust  control  measures 
derived  from  the  microscale  analysis 
area  to  be  applied  over  the  entire 
nonattainment  area,  the  background  will 
likely  also  be  reduced  because  it  too  is 
made  up  primarily  of  fugitive  dust. 
Therefore,  keeping  the  background 
constant  between  uncontrolled  and 
controlled  scenarios,  as  is  done  in  the 
microscale  plan,  makes  for  a 
conservative  microscale  attainment 
demonstration,  partly  compensating  for 
shortcomings  in  the  microscale 
approach. 

EPA  guidance  for  ozone  and  carbon 
monoxide  modeling  (e.g..  Guideline  for 
the  Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013. 
July  1991)  describes  the  selection  of 
pollution  episodes  to  model;  there  is  no 
comparable  guidance  for  PM-10,  but  the 
reasoning  would  be  the  same.  Basically, 
the  day(s)  chosen  should  be 
representative  of  the  meteorological 
conditions  and  emissions  scenarios  that 
lead  to  NAAQS  exceedances  and  have 
an  adequate  database  for  the 
development  of  model  inputs.  In 
addition,  a  microscale  approach  must 
ensure  that  the  particular  sites  chosen 
for  modeling  are  worst  case  or 
representative  of  PM-10  exceedances  in 
the  area. 

2.  Evaluation  of  the  Microscale  Plan's 
Air  Quality  Modeling 

While  documentation  in  the  plan  is 
sparse  in  places,  enough  information  is 
provided  to  assess  the  adequacy  of  the 
approaches  used.  The  following 
summarizes  EPA's  evaluation  of  the 
microscale  modeling.  The  complete 
evaluation  can  be  found  in  the  TSD. 

The  rationale  for  the  choice  of 
monitoring  sites  to  model  with  the 
microscale  approach  is  given  in 
Appendix  A  to  the  plan.  Past  emission 
inventory  and  modeling  work  for  the 
Maricopa  ara  have  identified  several 
fugitive  dust  source  categories  as  being 
especially  important  for  PM-10 
exceedances  including  urban  lots, 
highway  and  other  construction 
activities,  agricultural  activities,  and 
some  industrial  sources.  Study  sites 
were  chosen  in  areas  of  high  emissions 


density:  South  Phoenix  for  its  mix  of 
urban  sources; ' '  Salt  River  for  its 
proximity  to  industrial  sources;  West 
Chandler  for  its  nearby  highway 
construction;  and  East  Chandler  for  its 
mix  of  urban  and  agricultural  sources. 
The  Gilbert  and  Maryvale  sites  were 
later  added  because  they  recorded  24- 
hour  exceedances  during  1995.  These 
sites  are  characterized  by  nearby 
agricultural  land  and  by  park 
construction/landscaping,  respectively.. 

Together,  all  these  sites  present  a 
representative  cross-section  of  the 
emission  sources  in  the  Maricopa  area 
that  are  suspected  of  contributing  to 
PM-10  exceedances. 

The  microscale  study  took  place 
throughout  1995.  In  addition  to  the 
EPA's  standard  AP-42  emission 
methodologies  and  some  other  prior 
special  studies  for  particular  source 
categories,  the  microscale  study 
included  field  surveys,  aerial 
photography,  examination  of  activity 
logs,  and  interviews  with  source 
operators.  This  study  resulted  in  a 
substantially  better  emissions  inventory 
data  than  is  usually  available. 

To  help  define  the  geographic 
domains  to  be  included  in  the  final 
modeling,  initial  screening  modeling 
was  performed  to  determine  the 
distance  beyond  which  sources  have  an 
insignificant  impact  at  the  monitors. 
Concentrations  observed  at 
neighborhood  scale  monitors,  and 
information  on  the  land  uses  that  affect 
these,  were  used  to  develop  background 
concentrations  for  each  portion  of  the 
modeling  domain.  Background 
concentrations  were  then  added  to  the 
results  of  the  EPA-recommended  ISCST 
model  to  yield  total  predicted 
concentrations. 

Episodes  for  modeling  were  chosen 
from  among  exceedance  days  that 
occurred  during  the  1995  study. 
Because  of  the  importance  to  the 
microscale  approach  of  an  intensive 
emission  inventory  database,  some  days 
had  to  be  discarded  for  lack  of  adequate 
emission  source  activity  data. 

The  Sunday,  April  9,  1995  high  wind 
episode  day  was  chosen  for  the  Gilbert, 
West  Chandler,  and  Maryvale  sites. '^ 
For  the  Salt  River  site,  October  16.  1995 


' '  The  South  Phoenix  site  was  not  included  in  the 
microscale  plan  because  it  did  not  record  any  24- 
hour  PM-10  exceedances  in  1995.  EPA's  criterion 
for  determining  which  sites  were  to  be  analyzed  in    ■ 
the  microscale  plan  was  whether  the  site  had 
recorded  exceedances  of  the  24-hour  NAAQS 
during  199S. 

'^  For  the  Gilbert  and  Maryvale  sites,  the  April  9, 
1995  exceedance  was  the  only  24-hour  exceedance 
recorded  in  1995.  The  West  Chandler  site  recorded 
a  second  exceedance  on  July  30.  1995.  Plan.  p.  15. 
This  exceedance  also  appears  to  be  related  to  a  high 
wind  event.  Plan.  Appendix  A,  p.  3—4. 
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was  selected  since  all  the  relevant 
sources  were  in  operation,  the  model 
validated  well,  and  an  October  day  was 
desirable  since  many  of  the  exceedances 
were  in  that  month.  Plan,  Appendix  A, 
pp.  7-18  to  7-19.  Multiple  days  could 
have  been  used  and  would  have  been 
desirable  given  the  seasonal  shifts  in  the 
daily  times  of  high  concentration  noted 
in  the  plan.  However,  these  varying 
concentrations  were  mainly  dependent 
on  wind  direction,  and  the  chosen 
October  16, 1995  day  exhibits  fairly 
high  values  in  both  morning  and 
evening.  Thus,  the  modeled  phenomena 
are  similar  enough  to  the  other  episodes 
that  this  single  design  day  is  sufficient 
for  the  Salt  River  site. 

Overall,  the  episodes  modeled  are 
representative  of  the  conditions  under 
which  exceedances  of  the  24-hour  PM- 
10  NAAQS  occur.  Model  performance 
was  generally  good,  especially  for  the 
Salt  River  site,  and  well  within  what 
can  be  expected  from  the  type  of  model 
used,  a  Gaussian  dispersion  model. 

The  microscale  plan's  approach  for 
demonstrating  attainment  within  each 
sub-area  or  modeling  domain  was 
proportional  rollback.  The  basic 
assumption  in  proportional  rollback  is 
that  a  given  percentage  reduction  in 
emissions  yields  the  same  percentage 
reduction  in  concentration  at  the 
receptor.  Every  attainment 
demonstration  for  a  chemically-inert 
pollutant  (that  is.  a  pollutant  that  does 
not  react  in  the  atmosphere)  such  as 
primary  PM-10  is  implicitly  based  on 
proportional  rollback,  so  the  plan's 
approach  is  acceptable. 

Air  quality  modeling  should  evaluate 
the  effectiveness  of  controls  throughout 
the  entire  modeling  domain.  A  control 
strategy  sufficient  for  attainment  at  the 
monitor  or  at  the  maximum  modeled 
receptor  might  not  be  sufficient  at  other 
receptor  points  within  the  domain 
where  source  contributions  could  be 
different  because  of  the  varying 
distances  between  the  receptors  and  the 
sources.  For  the  microscale  plan,  this 
variation  is  probably  not  important  for 
the  Maryvale  or  Salt  River  sub-areas, 
where  a  single  source  category  at  each 
site  is  so  dominant,  but  could  be 
important  for  the  Gilbert  and  West 
Chandler  sub-areas  with  their  more 
equal  mix  of  sources. '^ 

As  the  sub-areas  are  representative  of 
the  sources  and  conditions  that  lead  to 


exceedances,  the  air  quality  modeling  in 
the  microscale  plan  is  adequate  for 
demonstrating  attainment  of  the  24-hour 
PM-10  NAAQS  for  the  Maryvale  and 
Salt  River  sites  within  the  context  of  tjje 
microscale  approach. 

B.  Evaluation  ofRACM/BACM 

1.  RACM/BACM  Analysis 

(a)  Maryvale  Site.  The  Maryvale  PM- 
10  monitoring  site  is  located  next  to  the 
Desert  West  Park  which  was  under 
construction  in  early  1995.  Plan, 
Appendix  A,  p.  4-2.  The  air  quality 
modeling  evaluation  of  the  Sunday. 
April  9,  1995  exceedance  at  the  monitor 
showed  that  windblown  fugitive  dust, 
all  from  the  area  cleared  for  the  park 
(that  is.  a  disturbed  cleared  area),  was 
the  single  largest  contributor  to  the 
exceedance.  Plan.  p.  18. 

The  microscale  plan  includes  a  list  of 
potential  control  measures  for  the 
disturbed  cleared  area  category 
including  wind  fences,  chemical 
stabilizers,  watering  to  maintain 
adequate  soil  moisture,  and  water  to 
maintain  a  crust.  Plan.  p.  22.  This 
source  category  is  also  subject  to 
MCESD's  Rule  310,  Open  Fugitive  Dust 
Sources,  which  requires  the  application 
of  RACM  to  open  sources  of  fugitive 
dust.  RACM  is  defined  in  the  Rule  310 
(section  221)  and  is  detailed  on  the 
rule's  dust  control  plan  checklist  and 
handbook  "A  Guide  for  Reducing  Air 
Pollution  from  Construction."  See  Plan, 
Appendix  E,  Letter,  Joy  Bell.  MCESD,  to 
Joe  Gibbs.  ADEQ.  May  6.  1997  (Bell 
letter). '■*  These  measures  include  EPA's 
suggested  RACM  for  this  source 
category. '5  See  General  Preamble, 
Appendix  Cl. 

The  microscale  plan  also  identifies 
BACM  enhancements,  including 
revising  the  dust  control  plan  checklist 
to  make  permit  holders  aware  of  the 
importance  of  preventing  wind-blown 
dust  even  when  areas  are  inactive  and 
the  requirement  to  stabilize  disturbed 
surfaces  at  all  times,  and  revising  the 
handbook  to  encourage  them  to  plan 
their  projects  to  minimize  the  amount  of 


' '  The  microscale  plan  does  not  demonstrate 
attainment  at  the  Gilbert  and  West  Chandler  sites; 
therefore,  this  point  is  moot.  When  additional 
controls  are  analyzed  for  these  sites,  an  array  of 
points  within  each  modeling  domain  should  be 
evaluated.  Evaluation  of  controls  at  a  single  point 
will  not  be  adequate  for  an  attainment 
demonstration. 


"The  Maricopa  County  Board  of  Supervisors 
adopted  on  May  14, 1997  a  resolution  committing 
to  implement  improvements  to  the  administration 
of  the  fugitive  dust  control  program  and  to  foster 
interagency  cooperation  to  address  fugitive  dust. 
The  microscale  plan  included  the  draft  resolution, 
and  ADEQ  transmitted  the  adopted  resolution  to 
EPA  on  May  27. 1997.  See  letter  from  Nancy  Wrona, 
ADEQ.  to  John  Kennedy,  EPA. 

"  Background  concentrations  at  each  of  the 
monitoring  sites  were  substantial  (80  to  90  |ig/m3). 
Analysis  of  the  causes  of  the  high  background  levels 
was  not  part  of  the  micrtjscale  protocol.  It  is 
possible,  therefore,  that  there  are  other  signiGcant 
sources  contributing  to  the  exceedances  at  the 
monitors  that  have  not  been  identified  because  they 
only  contribute  to  the  background. 


land  disturbed  at  one  time.  Plan,  p  27. 
These  types  of  enhancements  meet 
EPA's  guidance  for  BACM  by  going 
beyond  existing  RACM  controls, 
expanding  the  use  of  RACM  controls, 
and  emphasizing  prevention  over 
remediation. 

(b)  Salt  River  Site.  The  Salt  River 
monitor  is  located  on  the  grounds  of  the 
City  of  Phoenix's  Salt  River  Service 
Center  Yard.  The  site  is  surrounded  by 
a  number  of  industrial  operations 
(including  pre-cast  concrete 
manufacturing  and  sand  and  gravel 
operations),  landfills  (the  19th  Avenue 
Landfill  superfund  site  and  the  27th 
Avenue  Landfill),  and  other  fugitive 
dust  sources  such  as  unpaved  parking 
lots  and  roads.  Plan.  Appendix  A.  pp. 
6-3  and  6-4.  The  modeling  showed  that 
fugitive  dust  from  earth  moving 
activities  at  19th  Avenue  Landfill  was 
the  single  largest  contributor  to  the 
modeled  October  16,  1995  exceedance 
and  was  the  result  of  not  watering  to  the 
depth  of  the  cut  during  earth  moving 
operations.  Plan,  pp.  17  and  23.  Fugitive 
dust  from  unpaved  parking  lots, 
industrial  haul  roads  and  other  unpaved 
roads  also  contributed  significantly  to 
the  exceedance.  Plan,  p.  17.  See  also 
footnote  15  of  this  notice. 

All  these  significant  source  categories 
are  subject  to  the  RACM  requirements  in 
Rule  310.  The  microscale  plan  also 
includes  a  list  of  controls  for  earth 
moving  and  unpaved  parking  lots.'* 
many  of  which  duplicate  RACM 
required  by  Rule  310.  Plan,  p.  21.  These 
measures  include  EPA's  suggested 
RACM  for  these  source  categories. 
General  Preamble,  Appendix  Cl. 

The  microscale  plan  also  identifies  an 
enhancement  to  RACM  for  earth  moving 
operations.  This  enhancement  requires 
watering  to  the  depth  of  the  cut  or  other 
equivalent  technique.  Plan.  p.  23.  This 
type  of  enhancement  meets  EPA's 
guidance  for  BACM  by  going  beyond 
existing  RACM  controls  expanding  the 
use  of  RACM  controls,  and  emphasizing 
prevention  over  remediation.  The 
microscale  plan  does  not  explicitly 
identify  BACM  for  unpaved  parking 
lots,  industrial  haul  roads,  and  unpaved 
roads  although  clarifications  to  Rule  310 
to  make  permit  holders  aware  of  the 
importance  of  preventing  wind-blown 
dust  even  when  areas  are  inactive  and 
of  the  requireuient  to  stabilize  disturbed 
surfaces  at  all  times  should  improve 
control  on  these  types  of  sources  when 
they  are  located  at  permitted  facilities. 

(c)  Gilbert  Site.  The  Gilbert 
monitoring  site  is  located  on  the 
grounds  of  the  City  of  Gilbert's 


'*The  identified  control  measures  for  unpaved 
parking  lots  are  also  applicable  to  unpaved  roads. 


31032 


T-^.,^. 


^egister  /  Vol.  62,  No.  109  /  Friday,  June  6,  19^^ 


posed  Rules 


wastewater  treatment  plant  and  has 
agriculture  fields  and  aprons  to  its 
north,  paved  and  unpaved  parking  to 
the  north  and  west,  and  a  city  park  to 
the  south.  Plan,  Appendix  A,  pp.  4-5. 
The  modeling  showed  that  windblown 
fugitive  dust  from  agriculture  aprons 
and  unpaved  parking  lots  was  the 
largest  contributor  to  the  Sunday,  April 
9,  1995  exceedance.  Plan,  p.  18.  Fugitive 
dust  from  disturbed  cleared  areas  was 
also  a  significant  contributor  to  the 
exceedance.  Plan,  p.  18.  See  also 
footnote  15  of  this  notice.  All  these 
source  categories  are  subject  to  the 
RACM  requirements  in  Rule  310.'^  The 
RACM  in  Rule  310  include  EPA's 
suggested  RACM  for  these  source 
category.  General  Preamble,  Appendix 
Cl. 

The  BACM  enhancement  identifled 
for  these  categories  are  clarifications  to 
the  dust  control  requirements  in  Rule 
310  and  improved  enforcement  of  Rule 
310.  Plan,  p.  23.  These  types  of 
enhancements  meet  EPA's  guidance  for 
BACM  by  going  beyond  existing  RACM 
controls,  expanding  the  use  of  RACM 
controls,  and  emphasizing  prevention 
over  remediation.  The  microscale  plan 
also  includes  development  of  a 
partnering  process  with  the  U.S.  Natural 
Resources  Conservation  Service  (NRCS) 
to  address  fugitive  dust  from 
agricultural  sources  (Plan,  p.  36)  and 
with  the  local  jurisdictions  in  Maricopa 
County  to  address  unpaved  parking 
(Plan,  p  35);  however,  no  potential 
controls  are  identified  for  these  sources, 
nor  is  there  any  analysis  as  to  why 
controls  are  not  available. 

(d)  West  Chandler  Site.  The  West 
Chandler  monitoring  site  is  located  near 
the  comer  of  Price  and  Frye  Roads  and 
is  bordered  on  the  west  by  agriculture 
fields  (which  were  idle  on  April  9, 
1995)  and  the  right  of  way  for  Price 
Road/Freeway  which  was  under 
construction  in  early  1995.  Plan, 
Appendix  A,  p.  «-4.  The  modeling 
showed  that  windblown  fugitive  dust, 
mainly  from  agricultural  fields  and  road 
construction  (distiirbed  cleared  area), 
was  the  largest  contributor  to  the  April 
9, 1995  exceedance.  Fugitivedust  from 
vacant  lands  and  agricultural  aprons 
was  also  a  significant  contributor.  Plan, 
p.  19.  See  also  footnote  15  of  this  notice. 
All  these  source  categories  are  subject  to 
the  RACM  requirements  in  Rule  310 


"Application  of  Rule  310  to  agricultural  lources 
including  fields  and  aprons  is  affected  by  the 
provision  in  section  102  (incorporating  A.R.S.  49- 
504.4I  that  the  rule  -shall  not  be  construed  so  as 
to  prevent  normal  farm  cultural  practices  " 
Therefore,  applicability  of  the  rule  to  such  sourcw 
depends  on  what  dust -generating  operation  is 
occurring  at  the  source.  In  other  words.  Rule  310 
applie*  to  some  opentions  on  agricultural  iielda 
and  aproo*  and  not  to  others. 


(see  footnote  1 7  of  this  notice).  These 
measures  include  EPA's  suggested 
RACM  for  all  these  source  category 
except  agricultural  fields.  General 
Preamble,  Appendix  Cl. 

The  BACM  enhancements  to  RACM 
for  these  categories  are  similar  to  those 
recommended  for  Gilbert  and  Maryvale. 
Plan,  p.  28.  These  types  of 
enhancements  meet  EPA's  guidance  for 
BACM  by  going  beyond  existing  RACM 
controls,  expanding  the  use  of  RACM 
controls,  and  emphasizing  prevention 
over  remediation. 

(e)  PM-10  Precursors.  CAA  section 
189(e)  states  that  the  control 
requirements  applicable  under  PM-10 
plans  for  major  stationary  sources  of 
PM-10  are  also  applicable  to  major 
stationary  sources  of  PM-10  precursors 
(such  as  NOx  and  SOx  sources)  except 
where  EPA  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels.  General  Preamble  at 
13541-13542.  "Significant"  is  not 
defined  in  the  General  Preamble,  rather 
for  moderate  areas,  the  determination 
was  to  be  made  on  a  case-by-case  basis. 
General  Preamble  at  13539.  For  serious 
areas,  a  "significant"  source  category  is 
defined  as  one  that  contributes  5  ng/m' 
or  more  of  PM-10  to  a  location  of 
expected  24-hour  violation.  Addendum 
at  42001.  For  this  rulemaking  only,  EPA 
is  proposing  to  apply  the  serious  area 
definition  to  both  the  RACT  and  BACT 
necessity  determinations. 

It  is  clear  from  the  modeling  that 
primary-emitted  PM-10  (i.e.,  fugitive 
dust)  is  the  only  significant  contributor 
to  the  24-hour  PM-10  exceedances  at 
the  four  modeled  sites.  Based  on  this 
evidence,  EPA  is  proposing  to 
determine  under  section  189(e)  that 
sources  of  PM-10  precursors  do  not 
contribute  significantly  to  PM-10  levels 
which  exceed  the  24-hour  standard  at 
the  Gilbert.  West  Chandler,  Maryvale. 
and  Salt  River  monitors  and  therefore 
no  RACM/BACM  controls  are  necessary 
for  these  sources.  This  proposed  finding 
applies  only  to  the  microscale  plan  and 
will  need  to  be  evaluated  again  for  the 
full  regional  plan. 

2.  RACM/BACM  Implementation 

(a)  MCESD  Rules  and  Commitments. 
The  primary  conclusion  of  the  air 
quality  modeling  is  that  the  24-hour 
PM-10  exceedances  at  the  four 
evaluated  sites  are  related  solely  to 
fugitive  dust.  The  eight  source 
categories  of  fugitive  dust  that  were 
identified  as  significant  (that  is.  had  an 
impact  of  5  (ig/m '  or  more)  at  one  or 
more  monitoring  sites  are  regulated 
wholly  or  in  part  by  MCESD's  Rule  310 
(Open  Sources  of  Fugitive  Dust).  See 
footnote  17  of  this  notice.  These 


significant  source  categories  are 
disturbed  cleared  area,  earth  moving, 
unpaved  parking  lots,  unpaved  roads, 
industrial  haul  roads,  vacant  land, 
agricultural  fields,  and  agricultural 
aprons. 

(i)  Rule  310.  Rule  310  was  adopted  by 
Maricopa  County  in  1988,  substantially 
revised  in  1993,  and  revised  again  in 
1994.  The  rule  was  initially  submitted 
to  EPA  in  1994  as  part  of  the  moderate 
area  PM-10  plan  for  the  Maricopa  area, 
and  EPA  approved  the  rule  on  April  10, 
1995  (60  FR  18010)  in  conjunction  with 
its  approval  of  the  overall  moderate  area 
plan.  This  plan's  approval  was 
subsequently  vacated  by  the  Ninth 
Circuit  in  Ober  Although  the  court's 
opinion  did  not  address  the  SIP 
approvability  of  Rule  310,  its 
disposition  had  the  incidental  effect  of 
also  vacating  EPA's  approval  of  Rule 
310. 

In  the  1994  proposed  approval  of  the 
moderate  area  plan.  EPA  found  that 
Rule  310  met  the  CAA's  enforceability 
requirements  and  proposed  to  approve 
the  rule  except  for  a  "director's 
discretion"  provision. i"  59  FR  38402 
(July  28, 1994).  Several  comments 
questioning  the  enforceability  of  Rule 
310  were  received  on  the  proposal  but 
none  changed  EPA's  conclusion  that  the 
rule  was  enforceable.  60  FR  18018. 
Neither  the  rule  nor  EPA's  finding  that 
the  rule  meets  the  SIP  enforceability 
criteria  has  changed  since  that  time. 
Therefore  EPA  is  reaffirming  its 
previous  finding  that  Rule  310  meets  the 
requirements  of  CAA  sections 
110(a)(2)(A)  and  172(c)(6)  for 
enforceable  emission  limitations.  As  a 
result,  EPA  is  proposing  to  reapprove 
Rule  310  as  an  element  of  the  Arizona 
SIP  for  the  Maricopa  PM-10 
nonattainment  area. 

Implementation  of  Rule  310.  Rule  310 
requires  the  application  of  reasonably 
available  control  measures  to  open 
sources  of  fugitive  dust.  RACM  is 
defined  in  the  rule  (section  221)  and  is 
detailed  on  the  dust  control  plan 
checklist  and  in  the  Rule  310  handbook 
"A  Guide  for  Reducing  Air  Pollution 
from  Construction."  The  microscale 
plan  includes  revisions  to  the  checklist 
and  handbook  to  reflect  BACM.  Plan. 
Appendix  E.  Bell  letter.  These  revisions 
include  making  clear  that  the  dust 
control  plan  must  be  implemented 
throughout  the  life  of  the  project  until 
all  roads  and  disturbed  areas  are 
stabilized  and  that  watering  is  required 
to  the  depth  of  an  earth  moving  cut. 

Rule  310  also  requires  that  an  earth 
moving  permit  be  obtained  prior  to 


'•This  provision  was  subsequently  deleted  from 
the  rule. 


UMI 


Fpderal  Reeistpr      Vol.  62,  No.  109  /  Friday.  June  6,  1997  /  Proposed  Rules 


31033 


engaging  in  any  commercial,  industrial 
or  institutional  earth  moving  or  dust 
generating  operation  that  disturbs  a  total 
suriaca  area  of  0.10  acres  or  more.'^ 
Rule  310,  section  302  (dust  generating 
operations — permits  required).  A  dust 
control  plan  must  be  submitted  with  the 
permit  application.  Rule  310,  section 
303  (control  plans).  Earth  moving 
permits  must  be  renewed  every  year. 
Rule  200  (Permit  Requirements),  section 
305.4.  No  permit  is  required  for  other 
fugitive  dust  sources  regulated  by  Rule 
310  such  as  unpaved  parking  lots, 
unpaved  roads,  vacant  lots,  agricultural 
fields,  and  agricultural  apruns. 

To  help  permit  applicants  develop 
dust  control  plans,  MCESD  has 
developed  a  general  dust  control  plan  or 
checklist  that  lists  RACM  by  category 
(e.g.,  earth  moving,  disturbed  surface 
areas).  Permit  applicants  can  simply 
check  off  the  RACM  they  will  use  but 
must  check  off  at  least  one  measiu^  per 
category.  Alternatively,  applicants  may 
craft  their  own  dust  control  plans 
provided  they  meet  the  requirements  of 
Rule  310.  See  Plan,  p.  34  (revised  dust 
control  plan  checklist). 

Review  of  earth  moving  permit 
applications  and  dust  control  plans  as 
well  as  the  inspection  of  permitted  earth 
moving  sites  is  done  primarily  by  the 
MCESD's  Earthmoving/Bum  Permit 
Coordinator.^  Inspections  are 
conducted  for  all  projects  greater  than 
10  acres  in  size  and  smaller  operations 
are  inspected  based  on  several  factors 
including  the  compliance  history  of  the 
contractor/developer  or  complaints. 
Some  inspections  are  performed  by  the 
Department's  regional  offices  when  time 
allows.  Plan,  Appendix  B,  p.  2-5. 
MCESD  inspectors  also  note  earth 
moving  operations  when  they  are  out  in 
the  field  and  stop  to  check  if  the 
required  permit  is  posted.  Plan, 
Appendix  G.  p.  18.  Historically, 
stationary  sources  have  not  been 
inspected  for  Rule  310  violations  even 
when  they  have  fugitive  dust  sources 
subject  to  the  rule.^'  Plan,  Appendix  B, 
p.  2-5. 


'*Mthcopa  County's  interpretation  of  the 
prohibition  in  A.R.S.  49-5(M.4  that  county  ait 
pollution  control  agencies  cannot  "prevent  (| 
normal  farm  cultural  practices  which  cause  dust" 
has  effectively  exempted  agricultural  sources  from 
the  permit  requirements  of  Rule  310.  Plan,  p.  31. 

»>  During  the  fall  and  winter  this  Coordinator  is 
also  responsible  for  implementing  the  County's 
residential  wood  burning  restriction  rule.  Given  the 
demonstrated  contribution  of  earth  moving  sources 
to  Maricopa  area  PM-10  exceedances,  MCESD  may 
want  to  re-evaluate  splitting  the  Coordinator's  time 
betwe«n  the  fugitive  dust  and  no  bum  programs. 

'I  MCESD  is  addressing  the  permitting  process  for 
stationary  sources  subject  to  dust  control  plan 
requirements  in  a  work  flow  review  and  analysis  of 
the  Department's  permitting  process. 
Recommendations  from  this  review  (such  as  revised 


MCESD  only  inspects  sources  that  do 
not  require  permits  (such  as  vacant  land 
and  unpaved  parking  lots)  on  a 
complaint  basis  and  has  no  proactive 
inspection  or  compliance  assurance 
program  for  these  types  of  sources.  Plan, 
p.  12. 

The  microscale  plan  identifies  a 
nimiber  of  recommended  changes  to 
improve  implementation  of  Rule  310. 
MCESD  has  or  will  undertake  a  number 
of  internal  program  modifications  to 
implement  these  recommendations  and 
will  lead  a  regional  program  to  foster 
interagency  cooperation  to  reduce 
particulate  pollution. 

Some  of  tne  internal  program 
modifications  the  Department  has 
already  made  are  revising  a  number  of 
documents  that  support  implementation 
of  Rule  310  including  the  dust  control 
plan,  the  Rule  310  handbook,  the 
guideline  for  earth  moving  inspection 
checklist,  and  the  standard  operating 
procedures  (SOP)  for  earth  moving 
permit  application  processing  and  site 
inspection.  In  addition,  MCESD  is 
revising  the  SOP  for  air  pollution 
inspection  procedures. ^^  Plan, 
Appendix  E,  Bell  letter.  Other  changes 
include  updating  staff  training  on  Rule 
310  (target  completion  date:  May  31, 
1997),  initiating  a  weekend  inspection 
program  for  Rule  310  sources  (target 
date:  May,  1997),  and  linking  the  earth 
moving  permit,  complaint,  and 
enforcement  databases  to  improve 
access  to  information  on  permitted 
sources  (target  completion  date: 
February,  1998).  Plan,  Appendix  E,  Bell 
letter.  A  complete  description  of 
MCESD's  commitments  can  be  found  in 
the  Plan,  Appendix  E,  Bell  letter. 

Regional  Program.  MCESD  has  also 
committed  to  a  regional  program  to 
foster  interagency  cooperation  including 
designating  a  MCESD  staff  person  as  a 
coordinator,  holding  Rule  310 
workshops  for  cities  and  contractors, 
creating  material  on  Rule  310  for 
distributing  to  City /County  staff  and 
contractors,  continuing  to  conduct 
workshops  in  1997  on.studying  and 
improving  the  current  dust  control 
program,  expanding  public  awareness 
programs  for  particulate  pollution,  and 


permitting  procedures)  virill  be  implemented  in  July. 
1997.  Plan.  Appendix  E.  Bell  letter.  Improved 
permitting  of  these  sources  should  result  in  better 
inspections. 

"  EPA  recently  complete  a  review  of  permit  files 
at  MCESD.  One  of  the  focuses  of  this  file  review  was 
to  evaluate  the  effect  of  the  SOPs  on  the 
completeness  and  quality  of  inspections.  The 
review  showed  that  the  SOPs  have  resulted  in  more 
thorough  and  higher  quality  inspections. 
Memorandum.  Colleen  Mckaughan  to  Doug 
McDaniel,  "File  Review  at  Maricopa  County 
Environmental  Services  Department  April  7-10, 
1997"  May  19. 1997  (found  in  the  docket). 


publicizing  MCESD's  public  complaint 
line  number.  The  regional  program  will 
be  fully  implemented  in  1997.  A 
complete  description  of  MCESD's 
commitments  can  be  foimd  in  the  Plan, 
Appendix  E,  Bell  letter. 

In  total,  MCESD's  commitments 
clearly  identify  the  actions  required  and 
the  deadlines  for  those  actions  and  thus 
constitute  enforceable  control  measures 
under  CAA  sections  110(a)(2)(A)  and 
172(c)(6).  EPA,  therefore,  proposes  to 
approve  them  as  elements  of  the 
Arizona  SEP. 

Resources  for  Rule  310 
Implementation.  MCESD  will  continue 
to  implement  Rule  310  through  a 
program  of  reviewing  and  evaluating 
dust  control  plans,  inspection  of  sources 
with  earthmoving  permits,  and 
responding  to  complaints.  The 
Earthmoving/Bum  Permit  Coordinator 
has  primary  responsibility  for  reviewing 
dust  control  plans  and  inspections  and 
is  aided  in  inspections  by  four 
dedicated  stationary  source  inspectors 
in  the  main  office.  In  addition,  MCESD 
has  recently  hired  a  public  involvement 
coordinator  and  an  assistant  to  the 
Earthmoving/Bum  Permit  Coordinator. 
Finally,  the  Department's  Small 
Business  Assistance  Program  also  assists 
in  implementing  Rule  310  through 
outreach  and  compliance  assistance. 
Plan,  Appendix  E,  Bell  letter. 

Complaints  are  handled  by  the 
appropriate  regional  office.  Each 
regional  office  has  one  supervising 
inspector  and  two  staff  inspectors.  The 
regional  offices  also  do  earth  moving 
inspections  as  time  allows  during  the 
siunmer  months.  These  non  complaint 
inspections  are  limited  to  permitted 
sites  from  5  to  10  acres.  Plan,  Appendix 
B,  pp.  2-4  and  2-5. 

In  all,  there  are  1.75  full  time 
equivalent  (FTE)  positions  working 
directly  on  Rule  310  implementation, 
plus  the  Department  has  19  inspectors, 
aides,  engineers,  and  supervisors 
available  to  perform  field  observations 
and  respond  to  complaints.  Plan-, 
Appendix  E.  Bell  letter.  This  level  of 
staffing  (when  combined  with  the 
support  from  the  rest  of  the 
Department's  inspection  staff)  is 
sufficient  to  ensure  implementation  of 
Rule  310  at  the  level  assimied  and 
committed  to  in  the  microscale  plan, 
that  is.  a  reasonable  level  of 
implementation  on  permitted  sources 
but  minimal  implementation  on 
nonperqoitted  sources.  ^^ 


"The  microscale  plan  only  assumes  emission 
reductions  from  sources  subject  to  permitting  (e.g.. 
earth  moving,  disturbed  cleared  areas).  No 
reductions  are  assumed  for  nonpermitled  sources 


(ii)  Rules  311  and  316.  Individual 
point  sources  {e.g.,  several  concrete 
manufacturers  and  sand  and  gravel 
operations)  whose  emissions  are 
accounted  for  within  several  of  the 
source  categories  at  the  Salt  River  site 
are  also  covered  by  MCESD's  Rule  311 
(Particulate  Matter  from  Process 
Industries)  and  Rule  316  (Nonmetallic 
Mineral  Mining  and  Processing).  These 
rules  were  approved  by  EPA  as  RACT 
for  PM-10  sources  as  part  of  the 
approval  of  the  moderate  area  plan.  60 
FR  18009.  While  not  at  issue  in  the 
litigation  regarding  that  plan's  approval, 
EPA's  approval  of  these  rules  was  also 
incidently  vacated  by  the  Ober  decision. 
EPA,  therefore,  will  be  restoring  its 
approval  of  these  rules  in  its  final  action 
on  this  proposal. 

(b)  City  Resolutions.  The  microscale 
plan  includes  resolutions  adopted  by 
the  Cities  of  Phoenix,  Tempe,  Chandler, 
Clendale,  Scottsdale,  and  Mesa  and  the 
Town  of  Gilbert  (collectively,  city  or  the 
cities).  Plan,  Appendix  E,  "Resolutions 
Adopted  by  Various  Cities  and  Towns 
within  Maricopa  County"  (resolutions). 
The  resolutions  commit  each  city  to 
participate  in  a  regional  program  led  by 
MCESD  to  foster  interagency 
cooperation  to  reduce  particulate 
pollution.  This  participation  requires 
the  city  to  (1)  designate  a  staff  person  to 
coordinate  the  city's  participation  in  the 
regional  dust  control  program.  (2) 
participate  in  workshops  (to  be  held  by 
MCESD)  ta  study  current  dust  control 
programs  and  to  evaluate  options  for 
additional  efforts,  (3)  distribute  MCESD 
information  on  dust  control  to  grading 
and  certain  building  permit  applicants, 
(4)  ensure  appropriate  city  personnel 
receive  training  on  Rule  310 
requirements,  and  (5)  distribute 
Information  on  particulate  pollution  to 
the  public.  The  resolutions  do  not 
commit  the  cities  to  adopt  any 
additional  dust  control  requirements. 

The  cities  will  undertake  these 
actions  using  current  staffing  and 
funding.  Plan.  p.  35  and  Appendix  E. 
resolutions.  Because  these  actioift  are 
easily  integrated  into  on-going  city 
activities,  these  staffing  and  funding 
levels  are  adequate  to  implement  the 
commitments.  MCESD  has 
complemented  the  cities'  efforts  by 
committing  to  designate  a  staff  person  as 
the  regional  program  coordinator,  to 
hold  workshops,  develop  material  for 
distribution,  and  provide  training  on 
Rule  310.  Plan,  Appendix  E.  Bell  letter. 
The  commitment  to  address  fugitive 
dust  is  an  important  additional  step  by 
the  cities  to  help  solve  Maricopa's  PM- 


10  problem  in  the  long  term.^"*  The  air 
quality  modeling  clearly  shows  that 
fugitive  dust  from  nonpermitted  sources 
such  as  vacant  lands,  unpaved  parking 
lots,  and  unpaved  roads  are  significant 
contributors  to  exceedances.  Given  the 
size  of  the  Maricopa  PM-10 
nonattainment  area  and  MCESD's 
limited  resources,  the  cities  and  towns 
will  need  to  take  a  more  active  role  in 
reducing  fugitive  dust  from  these 
nonpermitted  sources. 

The  cities'  resolutions  clearly  identify 
the  actions  required  and  the  deadlines 
for  those  actions  and  thus  constitute 
enforceable  commitments.  As  such,  EPA 
proposes  to  approve  them  into  the 
Arizona  SIP  for  the  Maricopa  PM-10 
nonattaiiunent  area. 

(c)  Agricultural  Sources.  As  discussed 
previously,  the  air  quality  modeling 
demonstrated  that  control  of  fugitive 
dust  from  agricultural  fields  and  field 
aprons  is  necessary  for  attainment  of  the 
24-hour  PM-10  standard  at  the  Gilbert 
and  West  Chandler  sites.  Rule  310, 
while  nominally  applicable  to 
agricultural  sources,  is  not  in  general 
enforced  against  them.  Plan,  p.  31.  See 
also  footnote  17  of  this  notice.  The 
microscale  plan  contains  no  controls  for 
these  source  categories  but  does  include 
an  agreement  by  ADEQ,  MCESD,  and 
the  federal  Natural  Resources 
Conservation  Services  (NRCS)  to 
develop  a  protocol  to  address  fugitive 
dust  on  agricultural  land  and  refine 
roles,  objectives  and  schedule.  Plan,  p. 
36  and  Appendix  E,  "Agreement  of 
ADEQ,  U.S.  NRCS,  and  MCESD  "  (NRCS 
agreement). 

EPA  appreciates  the  agreement  of  the 
three  agencies  to  develop  a  protocol  to 
address  fugitive  dust  from  agricultural 
sources  and  fully  supports  this  effort. 
However,  given  the  impact  of  these 
sources  on  PM-10  levels  in  the 
Maricopa  area,  it  is  important  that  the 
protocol  and  the  work  that  follows  it  are 
focused  on  getting  appropriate  RACM 
and  BACM  measures  in  place  by  the 
applicable  deadlines. 

(d)  Proposed  Finding  on  RACM/ 
BACM  Implementation.  There  are  eight 
source  categories  of  fugitive  dust 
identified  in  the  microscale  plan  as 
significant  at  one  or  more  monitoring 
sites:  disturbed  cleared  area,  earth 
moving,  unpaved  parking  lots,  unpaved 
roads,  industrial  haul  roads,  vacant 
land,  agricultural  field  aprons,  and 
agricultural  fields."  Plan,  pp.  17-19. 


(e.g..  vacant  lots,  unpavsd  parking).  Sea  Plan.  pd. 
37-40  *^*^ 


"Many  of  the  cities  and  towns  in  Maricopa 
County  have  already  committed  to  undertake  other 
PM-10  control  measures  such  as  paving  unpaved 
roads  See  MAG  1991  Particulate  Han. 

"As  noted  previously  (footnote  15).  there  may  be 
other  significant  sources  impacting  the  monitors 
that  were  not  identified  in  the  microscale  modeling 


These  sources  divide  into  three 
categories.  In  the  first  category  are 
sources  subject  to  permitting:  disturbed 
cleared  areas,  earth  moving,  and 
industrial  haul  roads.^*  In  the  second 
category  are  sources  that  are  not  subject 
to  permitting  (i.e.,  nonpermitted 
sources):  unpaved  parking  lots,  unpaved 
roads,  and  vacant  land.  Finally,  in  the 
third  category  are  the  two  sources  that 
are  essentially  unregulated  by  Rule  310: 
agricultural  fields  and  agricultural 
aprons. 

As  discussed  above,  MCESD  has  an 
adequate  implementation  strategy  for 
dealing  with  permitted  sources 
including  review  and  approval  of  dust 
control  plans  and  proactive  inspections 
and  has  sufficient  resources  to  carry  out 
that  strategy.  The  Department  adopted 
Rule  310  in  1994  and  is  already 
implementing  and  improving  the 
program.  Plan,  pp.  7-13  and  32-33.  The 
BACM  improvements  to  the  Rule  310 
program  and  the  other  commitments  in 
the  microscale  plan  will  all  be  fully 
implemented  within  one  year  of 
submittal  of  the  final  plan,  with  many 
being  implemented  within  one  or  two 
months.  Plan,  pp.  32-33.  EPA,  therefore, 
is  proposing  to  find  that  the  microscale 
plan  assures  implementation  of  RACM 
as  soon  as  possible  and  BACM  by 
December  10,  2000  as  required  by  CAA 
sections  189(a)(1)(C)  and  189(b)(1)(B)  for 
the  significant  source  categories  of: 
disturbed  cleared  areas,  earth  moving, 
and  industrial  haul  roads.  EPA  is 
proposing  to  approve  the  RACM/BACM 
demonstrations  for  these  source 
categories. 

For  nonpermitted  sources,  MCESD 
seeks  compliance  with  Rule  310  only 
when  complaints  are  received.  MCESD 
has  adopted  RACM  controls  for  these 
sources  in  Rule  310  and  is  committed 
along  with  the  seven  cities  to  evaluate 
options  to  reduce  particulate  from 
vacant  lands,  unpaved  roads,  and 
unpaved  parking  areas.  Plan.  Appendix 
E,  Bell  Letter.  The  microscale  plan, 
however,  contains  no  commitments  to 
assure  RACM/BACM  will  be 
implemented  for  these  sources  at  a 
meaningful  level  nor  any  analysis  as  to 
why  RACM  or  BACM  implementation 
on  these  sources  is  infeasible.  As  a 
result,  the  microscale  plan  does  not 
claim  any  credit  in  the  attainment 
demonstrations  for  these  nonpermitted 
sources.  Plan,  pp.  37-40.  EPA,  therefore, 
is  proposing  to  find  that  the  microscale 
plan  does  not  assure  implementation  of 


because  they  formed  part  of  the  background 
concentration. 

"Haul  roads  are  considered  permitted  sources  in 
the  microscale  plan  because,  at  the  Salt  River  site 
where  this  category  was  significant,  the  haul  roads 
are  located  on  permitted  sources. 
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either  RACM  or  BACM  as  required  by 
CAA  sections  189(a)(1)(C)  and 
189(b)(1)(B)  and  to  disapprove  the 
RACM/BACM  demonstrations  for  the 
impaved  parking  lots,  unpaved  roads, 
and  vacant  land  source  categories. 

As  discussed  previously,  there  are 
currently  no  effective  controls  on 
agricultural  sources  in  the  Maricopa 
area.  The  microscale  plan  provides  for 
the  development  of  a  partnership  to 
identify  appropriate  controls  but  does 
not  contain  any  actual  controls  nor  is 
there  any  analysis  as  to  why  RACM/ 
BACM  implementation  on  these  sources 
is  infeasible.  EPA  is,  therefore, 
proposing  to  find  that  the  microscale 
plan  does  not  assure  implementation  of 
either  RACM  or  BACM  as  required  by 
CAA  sections  189(a)(1)(C)  and 
189(b)(1)(B)  and  to  disapprove  the 
RACM/BACM  demonstrations  for  these 
sources. 

These  proposed  findings  are 
applicable  only  to  the  microscale  plan 
and  thus,  if  finalized,  will  not  constitute 
EPA's  final  decision  as  to  the  State's  full 
compliance  with  the  requirements  of 
CAA  sections  189(a)(1)(C)  and 
189(b)(1)(B)  for  RACM  and  BACM  for 
the  eight  source  categories.  The  State 
will  need  to  re-evaluate  appropriate 
RACM  and  BACM  for  these  sources  in 
the  full  regional  plan. 

C.  Evaluation  of  Attainment  and  RFP 
Demonstrations 

1.  Salt  River  Site 

As  discussed  above,  attainment  of  the 
24-hour  PM-10  standard  at  the  Salt 
River  site  requires  additional  controls 
for  earth  moving  activities,  specifically 
watering  to  the  depth  of  the  cut  or  other 
equivalent  techniques,  in  addition  to  the 
existing  control  provided  by  Rule  310. 
Plan,  p.  37.  These  earth  moving 
activities  are  subject  to  permitting  under 
Rule  310.  MCESD  will  revise  its  dust 
control  plan  checklist  to  clarify  the 
earth  moving  requirement  in  May,  1997, 
and  will  begin  including  the 
requirement  in  all  new  earth  moving 
permits  and  permit  renewals  by  June  1, 
1997.  Plan,  Appendix  E,  Bell  letter. 
Permit  renewals  are  required  aimually, 
thus  full  implementation  will  occur 
within  one  year  of  the  submittal  of  the 
final  plan.  Plan,  p.  38. 

Attainment  is  predicted  based  on 
acceptable  air  quality  modeling.  EPA 
will  be  restoring  its  approval  of  Rules 
311  and  316.  EPA  is  also  proposing  to 
reapprove  Rule  310  and  to  approve  the 
additional  controls  assumed  in  the 
attainment  demonstration.  Finally,  EPA 
is  also  proposing  to  find  that  MCESD 
has  adequate  resources,  personnel,  and 
authority  to  assure  implementation  of 


the  measures  required  for  attainment  at 
this  site.  EPA  is,  therefore,  proposing  to 
approve  the  attainment  demonstration 
at  the  Salt  River  monitor  piu^uant  to 
CAA  sections  189(a)(1)(B)  and 
189(b)(1)(A). 

Reasonable  further  progress  is  defined 
in  CAA  section  171(1)  as  "such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  •  *  *  may 
be  reasonably  be  required  by  the 
Administrator  for  the  purposes  of 
ensuring  attainment  of  the  applicable 
[NAAQSl."  Because  attaimnent  will 
occur  within  one  year  of  final  plan 
submittal,  the  RFP  and  attainment 
demonstrations  at  this  monitor  are  the 
same;  that  is  the  annual  increment 
needed  for  progress  toward  attainment 
is  the  same  as  the  emission  reduction 
needed  for  attainment.  Therefore,  EPA 
is  proposing  to  approve  the  RFP 
demonstration  at  this  monitor  pursuant 
to  CAA  section  189(c). 

2.  The  Maryvale  Site 

Attainment  of  the  24-hour  PM-10 
standard  at  the  Maryvale  site  requires 
stabilization  of  disturbed  cleared  areas 
at  all  times.  Plan,  p.  38.  Disturbed 
cleared  areas  is  a  souxoe  category  subject 
to  permitting  under  Rule  310.  MCESD 
has  revised  its  dust  control  plan 
checklist  for  Rule  310  to  clarify  the 
requirement  to  stabilize  all  disturbed 
areas  at  all  times  and  will  begin 
including  the  requirement  in  all  new 
earth  moving  permits  and  permit 
renewals  by  June  1, 1997.  Plan, 
Appendix  E,  Bell  letter.  Permit  renewals 
are  required  annually,  thus  full 
implementation  and  attainment  will 
occur  within  one  year  of  the  submittal 
of  the  final  plan.  Plan,  p.  38. 

Attainment  is  predicted  based  on 
acceptable  air  quality  modeling.  EPA  is 
proposing  to  reapprove  Rule  310  and  to 
approve  the  additional  controls 
assumed  in  the  attainment 
demonstration.  Finally,  EPA  is 
proposing  to  find  that  MCESD  has 
adequate  resources,  personnel,  and 
authority  to  assure  implementation  of 
the  measures  to  the  extent  required  for 
attainment  at  this  site.  EPA  is,  therefore, 
proposing  to  approve  the  attainment 
demonstration  at  the  Maryvale  monitor 
pursuant  to  CAA  sections  189(a)(1)(B) 
and  189(b)(1)(A). 

Because  attainment  will  occur  within 
one  year  of  final  plan  submittal,  the  RFP 
and  attainment  demonstrations  at  this 
monitor  are  essentially  the  same;  that  is 
the  annual  increment  needed  for 
progress  toward  attainment  is  the  same 
as  the  emission  reductions  needed  for 
attainment.  Therefore,  EPA  is  proposing 
to  approve  the  RFP  demonstration  at 


this  monitor  pursuant  to  CAA  section 
189(c). 

3.  The  Gilbert  Site 

The  microscale  plan  does  not 
demonstrate  attairunent  or  RFP  at  the 
Gilbert  site  because  of  uncontrolled 
fugitive  dust  emissions  &Dm  agricultural 
aprons  and  unpaved  parking  lots.  Plan, 
p.  38.  As  noted  before,  the  microscale 
plan  does  include  strategies  to  evaluate 
controls  on  these  sources  but,  at  this 
time,  does  not  assure  implementation  of 
controls  for  them.  EPA  is,  therefore, 
proposing  to  disapprove  the  attainment 
and  RFP  demonstrations  for  this  site. 

4.  The  West  Chandler  Site 

The  microscale  plan  does  not 
demonstrate  attainment  or  RFP  for  the 
West  Chandler  site  because  of 
uncontrolled  fugitive  dust  emissions 
from  agricultural  fields  and  aprons  and 
vacant  land.  Plan,  p.  39.  As  noted 
before,  the  microscale  plan  does  include 
strategies  to  evaluate  controls  on  these 
sources  but,  at  this  time,  does  not  assure 
implementation  of  controls  for  them. 
EPA  is,  therefore,  proposing  to 
disapprove  the  attainment  and  RFP 
demonstrations  for  this  site. 

These  proposed  approvals  and 
disapprovals  are  applicable  only  to  the 
microscale  plan  and  thus,  if  finalized, 
will  not  constitute  EPA's  final  decision 
as  to  the  State's  full  compliance  with 
the  requirements  of  CAA  sections 
189(a)(1)(B),  189(b)(1)(A)  and  189(c)(1) 
for  attairunent  and  RFP  demonstrations 
at  the  Salt  River,  Maryvale,  Gilbert  and 
West  Chandler  monitoring  sites. 
Because  regional  factors  may  influence 
attainment  at  these  sites,  the  State  will 
need  to  re-evaluate  modeling  at  all  four 
sites  as  part  of  the  full  regional  plan. 

D.  General  SIP  Requirements 

1.  Section  110(1)  Finding 

CAA  section  110(1)  states  that  the 
"Administrator  shall  not  approve  a 
revision  of  a  plan  if  the  revision  would 
interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  *   *   *  or  any 
other  applicable  requirement  of  this 
Act." 

Piusuant  to  section  110(1)  of  the  Act, 
EPA  proposes  to  find  that  its  proposed 
partial  approval  of  the  microscale  plan 
does  not  interfere  with  any  other 
requirements  of  the  Act  applicable  to 
the  Maricopa  PM-10  nonattainment 
area  including  the  requirements  for 
attainment  and  RFP.  In  fact,  the  control 
measures  and  commitments  in  the  plan 
are  essential  elements  in  the 
demonstrations  of  attairunent  and  RFP 
for  the  area  for  the  24-hour  PM-10 
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.N.\.M4i)  ana  partially  meet  the  statutory 
requirement  for  the  adoption  and 
implementation  of  RACM  and  BACM. 

2.  Adequate  Personnel,  Funding,  and 
Authority 

Section  110(a)(2)(E)(i)  of  the  Clean  Air 
Act  requires  that  implementation  plans 
provide  necessary  assurances  that  the 
state  (or  the  general  purpose  local 
government)  will  have  adequate 
personnel,  funding  and  authority  under 
state  law.  Requirements  for  legal 
authority  are  further  defined  in  40  CFR 
part  51,  subpart  L  (51.230-232)  and  for 
resources  in  40  CFR  51.280.  States  and 
responsible  local  agencies  must 
demonstrate  that  they  have  the  legal 
authority  to  adopt  and  enforce 
provisions  of  the  SIP  and  to  obtain 
information  necessary  to  determine 
compliance.  SIPs  must  also  describe  the 
resources  that  are  available  or  will  be 
available  to  the  State  and  local  agencies 
to  carry  out  the  plan,  both  at  the  time 
of  submittal  and  during  the  5-year 
period  following  submittal. 

Adequate  Personnel  and  Funding.  For 
Rule  310,  the  microscale  plan  reflects 
MCESD's  current  bifurcated 
implementation  strategy  of  proactive 
compliance  and  enforcement  on 
permitted  sources  and  reactive 
enforcement  on  nonpermitted  sources. 
This  implementation  strategy  is 
assumed  in  the  attainment 
demonstrations  in  which  emission 
reductions  are  assumed  only  from 
permitted  sources  and  not  from 
nonpermitted  sources.  Plan,  pp.  37—40. 
MCESD's  available  resources  (both 
personnel  and  funding)  for  carrying  out 
this  bifurcated  strategy  for  Rule  310  and 
its  other  commitments  are  discussed 
above  and  are  adequate.  MCESD  expects 
to  maintain  this  level  of  resource 
commitment  over  the  next  five  years  of 
plan  implementation.  Plan,  p.  33. 

The  cities'  resources  for  implementing 
their  respective  commitments  are  also 
discussed  above  and  are  adequate.  Each 
agency  is  expected  to  maintain  this  level 
of  resource  commitment  over  the  next 
five  years  of  plan  implementation.  Plan, 
pp.  35  and  36. 

Adequate  Legal  Authority.  The 
primary  implementing  agency  of  the 
controls  in  the  microscale  plan  is  the 
County  of  Maricopa  through  its 
Environmental  Services  Department. 
A.R.S.  49-479  provides  that  the  board  of 
supervisors  "shall  adopt  such  rules  as  it 
determines  are  necessary  and  feasible  to 
control  release  into  the  atmosphere  of 
air  contaminants.  •   *   *"  A.R.S.  49- 
476.01  provides  the  County  control 
officer  die  authority  to  require  sources 
to  monitor,  sample,  or  otherwise 
quantify  their  emissions  and  the  board 


of  supervisors  the  authority  to  adopt 
rules  for  source  monitoring,  sampling, 
etc.  These  sections  provide  the  County 
and  MCESD  with  sufficient  authority 
under  State  law  to  adopt  and  enforce  the 
proposed  control  measures  and  to 
obtain  the  information  necessary  to 
determine  compliance. 

Legal  authority  for  the  cities  to  adopt 
and  implement  their  resolutions  are 
described  in  the  microscale  plan  on  pp. 
35-36  and  appears  to  be  adequate. 

These  proposed  findings  regarding 
adequate  authority  and  resources  are 
applicable  only  to  the  control  strategy 
and  commitments  as  submitted  in  the 
microscale  plan. 

3.  Description  of  Enforcement  Methods 

Section  110(a)(2)(C)  requires  SIPs  to 
include  a  program  to  provide  for  the 
enforcement  of  SIP  measures.  The 
implementing  regulation  for  this  section 
is  found  at  40  CFR  51.111(a)  and 
requires  control  strategies  to  include  a 
description  of  enforcement  methods 
including  (1)  procedures  for  monitoring 
compliance  with  each  of  the  selected 
control  measures,  (2)  procedures  for 
handling  violations,  and  (3)  the 
designation  of  the  agency  responsible 
for  enforcement.  ' 

Procedures  for  monitoring  compliance 
(i.e.,  the  inspection  strategy)  with  Rule 
310  are  discussed  in  the  section  on 
MCESD  commitments  above.  MCESD  is 
the  designated  agency  for  enforcing  Rule 
310.  See  legal  authority  section  above. 

MCESD  has  developed  an  Air 
Enforcement  Policy  (April  4,  1997).  A 
summary  of  this  strategy  can  be  found 
in  the  microscale  plan.  Appendix  E,  Bell 
letter.  CurrenUy,  the  Department  issues 
Notices  of  Violations  (NOVs)  whenever 
violations  of  rules  are  observed  (Plan,  p. 
12)  and  will  continue  to  do  so.  Orders 
of  abatement  will  be  issued  after  NOVs 
when  compliance  is  not  attainable 
within  a  reasonable  time  frame. 
Additional  enforcement  actions  may  be 
initiated  based  on  several  factors 
including  actual  or  significant  potential 
harm  or  willful  noncompliance.  The 
additional  actions  include  filing 
criminal  or  civil  complaints. 
Appropriate  monetary  penalties  will  be 
sought  for  criminal  or  civil  complaints 
and  the  Department  encourages 
Environmental  Community  Action 
Projects  as  part  of  settlements.  Plan, 
Appendix  E,  Bell  letter. 

EPA  has  also  encouraged  MCESD  to 
take  more  enforcement  actions  with 
monetary  penalties  in  order  to  make 
clear  to  the  regulated  community  that 
compliance  with  Rule  310  should  be  a 
priority  and  to  develop  a  system  for 
tracking  the  number  of  NOVs  and 
monetary  penalties.  See  letter,  Frances 


Wicher,  EPA.  to  Joe  Gibbs,  ADEQ,  April 
30,  1997  (found  in  the  Plan,  Appendix 
D).  In  all,  the  Department's  Air 
Enforcement  Policy  is  adequate  to  meet 
the  requirements  of  40  CFR  51.111(a) 
and  CAA  secUon  110(a)(2)(C). 

ni.  Summary  of  Proposed  Action 

A.  Proposed  Approvals  and 
Disapprovals 

For  the  reasons  discussed  above,  EPA 
is  proposing  to  approve: 

(1)  Under  sections  172(c)(1), 
189(a)(1)(C)  and  189(b)(1)(B),  the 
provisions  for  implementing  RACM  and 
BACM  for  the  significant  source 
categories  of  disturbed  cleared  areas, 
earth  moving,  and  industrial  haul  roads; 
and 

(2)  Under  secUons  189(a)(1)(B), 
189(b)(1)(A),  and  189(c),  the  attainment 
and  RFP  demonstrations  for  the 
Maryvale  and  Salt  River  sites. 

For  the  reasons  discussed  above,  EPA 
is  proposing  to  disapprove: 

(1)  Under  sections  172(c)(1), 
189(a)(1)(C)  and  189(b)(1)(B),  the 
provisions  for  implementing  RACM  and 
BACM  for  the  significant  source 
categories  of  agricultural  fields, 
agricultural  aprons,  vacant  lands, 
unpaved  parking  lots,  and  unpaved 
roads;  and 

(2)  Under  sections  189(a)(1)(B), 
189(b)(1)(A),  and  189(c)(1),  the 
attaiimient  and  RFP  demonstrations  at 
the  West  Chandler  and  Gilbert  sites. 

Finally,  EPA  is  proposing  to  find  that 
the  microscale  plan  (1)  provides  the 
necessary  assurances  that  the  state  and 
local  agencies  have  adequate  personnel, 
funding  and  authority  under  state  law  to 
carry  out  the  submitted  microscale  plan, 
emd  (2)  includes  an  adequate 
enforcement  program,  as  required  by 
CAA  secUons  110(a)(2)(E)(i)  and 
110(a)(2)(C). 

B.  Consequences  of  the  Proposed 
Disapprovals 

As  noted  before,  EPA  required 
submittal  of  a  microscale  plan  meeting 
both  the  moderate  and  serious  area 
requirements  for  the  24-hour  PM-10 
standard  by  May  9,  1997  and  a  full 
regional  plan  meeting  those 
requirements  for  both  the  24-hour  and 
annual  standards  by  December  10,  1997. 
The  microscale  and  regional  plans  taken 
together  would  satisfy  both  the 
moderate  area  requirements  for  the  24- 
hour  standard  mandated  by  the  Ninth 
Circuit  in  Ober  and  the  serious  area 
planning  requirements  for  both 
standards.  The  subject  of  this  proposed 
action  is  the  microscale  plan  only;  the 
full  regional  plan  is  not  due  until  late 
1997.  It  is,  therefore,  premature  to 
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determine  if  the  microscale  plan,  in  and 
of  itself,  fully  complies  with  the  Clean 
Air  Act  requirements  for  moderate  and 
serious  PM-10  nonattainment  areas. 
Such  a  determination  is  not  possible 
until  the  regional  plan  is  submitted  and 
reviewed. 

Because  the  microscale  plan  taken 
alone  is  not  intended  to  fully  comply 
with  the  RACM/BACM  implementation, 
reasonable  further  progress  and 
attainment  demonstration  requirements 
of  the  Clean  Air  Act,  final  disapprovals 
of  portions  of  the  microscale  plan  would 
not  trigger  sanctions  under  CAA  section 
179(a).  CAA  section  179(a)  requires  the 
imposition  of  one  of  the  sanctions  in 
section  179(b)  within  18  months  of  a 
disapproval  if  EPA  "disapproves  a 
[State]  submission  *   *   *  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  [the  CAA]." 
Because  the  purpose  of  the  microscale 
plan  was  to,  in  effect,  provide  a  down 
payment  towards  meeting  certain 
requirements  of  the  Act,  EPA  is  not,  at 
this  time,  proposing  to  find  that  the 
State  has  failed  to  meet  any  of  the 
applicable  elements  required  by  the 
CAA  as  contemplated  by  section  179(a). 

EPA  is  subject  to  the  terms  of  a 
consent  decree  approved  by  the  U.S. 
District  Court  for  the  District  of  Arizona 
on  March  25,  1997.  Oberv.  Browner, 
No.  CIV  94-1318  PHX  PGR.  The  consent 
decree  obligates  EPA  to  propose  a 
federal  implementation  plan  (FEP)  for 
PM-10  in  the  Maricopa  nonattainment 
area  by  March  20,  1998  and  finalize  that 
FIP  by  July  18,  1998  "  if  the  Agency 
disapproves  all  or  part  of  the  microscale 
plan.  Therefore,  if  EPA  finalizes  the 
proposed  disapprovals  described  above, 
EPA  will  have  an  obligation  to 
promulgate  a  regional  moderate  area 
PM-10  FIP  that  addresses  the  statutory 
requirements  for  attainment,  RACM  and 
RFP.  Under  the  consent  decree,  the 
scope  of  this  FIP  obligation  is  reduced 
to  the  extent  that  EPA  approves  by  July 
18,  1998  SIP  provisions  meeting  the 
statutory  requirements  for  RACM,  RFP 
and  attaiiunent  for  moderate  PM-10 
nonattainment  areas. 

EPA  believes,  as  is  expressed  in  CAA 
section  101(a),  that  air  pollution  control 
is  primarily  the  responsibility  of  states 
and  local  jurisdictions.  Therefore,  the 
Agency  will  work  with  the  State  of 
Arizona  and  the  local  agencies  and 
jurisdictions  responsible  for  PM-10 
planning  and  control  in  Maricopa 
County  to  develop  SIP  provisions  that 
can  reduce  the  scope  of,  or  eliminate, 
any  potential  FIP.  Considerable  work  is 


'''The  FIP  deadlines  each  advance  2  months  if 
EPA  foils  to  act  on  the  microscale  plan  by  July  18, 
19B7. 


already  underway  or  planned  in  the  area 
to  address  the  PM-10  problem.  As  noted 
before,  the  full  serious  area  regional 
PM-10  plan  is  due  December  10,  1997. 
In  addition,  the  microscale  plan 
contains  two  initiatives,  MCESD's 
regional  program  to  address  controls  on 
nonpermitted  sources  and  the  ADEQ/ 
MCESD/NRCS  agreement  to  address 
fugitive  dust  from  agricultural  sources, 
that  are  targeted  at  significant  but 
currently  uncontrolled  sources  of  PM- 
10. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
popiflations  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
§  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
approval/disapproval  action  proposed 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Particulate  matter. 
Incorporation  by  reference. 

Authority:  42  U.S.C  7401. 

Dated:  May  29, 1997. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  97-14848  Filed  6-5-97;  8:45  am) 
BHJJNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52 

[AL-044-1  9710b;  FRL-5829-8] 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama: 
Revisions  to  Several  Chapters  and 
Appendices  of  the  Alabama 
Department  of  Environntental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  through  the  Department  of 
Environmental  Management  on  October 
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ju,  lyyo,  ino  State  of  Alabama  through 
the  Department  of  Enviromnental 
Management  (ADEM)  submitted  a  State 
Implementation  Plan  (SIP)  submittal  to 
revise  the  ADEM  Administrative  Code 
for  the  Air  Pollution  Control  Program. 
Numerous  revisions  were  made  to 
Chapters  335-3-1.  -2.  -3.  -4.  -5,  -6.  -8, 
-9,  -12.  -13,  -14,  -15,  Appendices  C,  E, 
and  F.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State  of  Alabama's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  July  7,  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kimberly 
Bingham,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington.  DC  20460. 

Environmental  Protection  Agency. 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  Atlanta  Federal 
Center,  61  Forsyth  Street,  Atlanta. 
Georgia  30303-3104. 

FOR  FURTHER  INFORHUTION  CONTACT: 
Kimberly  Bingham  of  the  EPA  Region  4 
Air  Plaiming  Branch  at  (404)  562-9038 
and  at  the  above  address. 

SUPPI.EMEF4TARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  April  7,  1997. 
Michael  V.  Peyton, 

Acting  Regional  Administrator. 

(FR  Doc.  97-14852  Filed  6-5-97;  8:45  am) 

BILUNG  CODE  6S«0-«(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-5836-5] 
RIN  2060-AE37 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Emissions: 
Group  IV  Polymers  and  Resins 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 

compliance. 

SUMMARY:  This  action  proposes  a 
temporary  extension  of  the  compliance 
dates  specified  in  40  CFR  63.1311  (b) 
and  (d)  for  poly(ethylene  terephthalate) 
(PET)  affected  sources  and  announces 
the  reconsideration  of  the  equipment 
leak  provisions  contained  in  40  CFR 
63.1331  as  these  provisions  pertain  to 
PET  affected  sources.  The  EPA  is 
proposing  this  temporary  extension  only 
as  necessary  to  complete 
reconsideration  and  any  necessary 
revision  to  the  nile.  The  EPA  is 
proposing  this  temporary  extension 
pursuant  to  Clean  Air  Act  section 
301(a)(1). 

Because  these  amendments  are  merely 
extending  the  compliance  date  for 
equipment  leaks,  the  EPA  does  not 
anticipate  receiving  adverse  comments. 
Consequently,  the  proposed  revisions  to 
the  promulgated  rule  are  also  being 
issued  as  a  direct  final  rule  in  the  Final 
Rules  Section  of  this  Federal  Register. 
If  no  significant  adverse  comments  are 
received  by  the  due  date  for  comments 
(see  DATES  section  below),  no  further 
action  will  be  taken  with  respect  to  this 
proposal,  and  the  direct  final  rule  will 
become  final  on  the  date  provided  in 
that  action. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  July  7, 1997  unless 
a  hearing  is  requested  by  June  16, 1997. 
If  a  hearing  is  requested,  written 
conunents  must  be  received  by  July  21, 
1997. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  June  16. 1997.  If  a  hearing  is 
held,  it  will  take  place  on  June  23.  1997 
beginning  at  10:00  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 


and  Information  Center  (6102), 
Attention  Docket  Number  A-92-45  (see 
docket  section  below).  Room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  provided  in  the 
SUPPLEMENTARY  INFORMATION  section.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  electronic 
mail. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditoriiun,  Research 
Triangle  Park.  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Marguerite  Thweatt, 
U.S.  Environmental  Protection  Agency, 
MI>-13.  Research  Triangle  Park,  N.C. 
27711,  telephone  (919)  541-5607. 

Docket.  The  official  record  for  this 
rulemaking  has  been  established  under 
docket  number  A-92-45  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments  and  data,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  rulemaking  record  is  located  at 
the  address  in  the  ADDRESSES  section. 
Alternatively,  a  docket  index,  as  well  as 
individual  items  contained  within  the 
docket,  may  be  obtained  by  calling  (202) 
260-7548  or  (202) 260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosensteel,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5608. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Filing 

Electronic  comments  and  data  can  be 
sent  directly  to  EPA  at:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92-45.  Electronic 
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comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Electronic  Availability 

This  document  is  available  in  docket 
number  A-92-45  or  by  request  from  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES),  and 
is  available  for  downloading  from  the 
Technology  Transfer  Network  (TTN), 
the  EPA's  electronic  bulletin  board 
system.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  emissions  control.  The  service 
is  free,  except  for  the  cost  of  a  telephone 
call.  Dial  (919)  541-5742  for  up  to  a 
14,000  baud  per  second  modem.  For 
further  information,  contact  the  TTN 
HELP  line  at  (919)  541-5348,  from  1.00 
p.m.  to  5:00  p.m.,  Monday  through 
Friday,  or  access  the  TTN  web  site  at: 
http://ttnwww.rtpnc.epa.gov. 

Regulated  entities 

Regulated  categories  and  entities 
include: 


Category 

Examples  of  regulated  enti- 
ties 

Industry  

Facilities  ttiat  produce  PET. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  the  NESHAP  addressed  in  this 
notice.  If  you  have  questions  regarding 
the  applicability  of  the  NESHAP 
addressed  in  this  notice  to  a  particular 
entity,  consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

If  no  significant,  adverse  comments 
are  timely  received,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  nde 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant  adverse  comments  are  timely 
received,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  will  be  Addressed  in  a 
subsequent  final  rule.  Because  the  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  supplemental  information 
and  the  rule  provisions,  see  the 
information  provided  in  the  direct  final 
rule  in  the  final  rules  section  of  this 
Feder:V:  Hrg-'.tfr. 


Administrative 

A.  Paperwork  Reduction  Act 

For  the  Group  IV  Polymers  and  Resins 
NESHAP,  the  information  collection 
requirements  were  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  OMB  approved  the  information 
collection  requirements  and  assigned 
OMB  control  munber  2060-0351.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
the  EPA's  regulations  are  listed  in  40 
CFR  part  9  and  48  CFR  Chapter  15.  The 
EPA  has  amended  40  CFR  part  9, 
section  9.1,  to  indicate  the  information 
collection  requirements  contained  in  the 
Group  rv  Polymers  and  Resins 
NESHAP. 

This  action  has  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  Therefore,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866.  the 
EPA  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  proposed  rule  will  provide  a 
temporary  extension  of  the  compliance 
dates  specified  in  40  CFR  63.1311(b) 
and  (d)  for  PET  affected  sources.  The 
proposed  rule  does  not  add  any 
additional  control  requirements. 
Therefore,  this  proposed  rule  was 
classified  "non-significant"  imder 
Executive  Order  12866  and  was  not 
required  to  be  reviewed  by  OMB. 


L..  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  government  jurisdictions.  This 
proposal  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  proposed  temporary 
compliance  extension  would  not  impose 
any  economic  burden  on  any  regulated 
entities.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  least  costiy,  most  cost-effective,  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  30, 1997. 
Carol  M.  Brownsr. 

Administrxitor 

[PR  Doc.  97-14859  FUed  &-5-97:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  Nos.  96-262, 94-1. 91-213, 9*- 
263;  FCC  97-158] 

P' -b.Dscribed  Interexchange Carrier 
C"  H  g-r"  for  Special  Access  Lines; 
»^3    ocation  of  General  Support 
Facility  Costs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  concerned 
that  its  most  recent  changes  to  access 
charges  assessed  on  multi-line  business 
lines  may  encourage  some  multi-line 
businesses  that  are  currently  using 
switched  access  to  purchase  instead 
special  access  lines,  which  would 
negatively  affect  the  Commission's 
transition  from  the  per-minute  carrier 
common  line  (CCL)  charge  to  the  flat 
presubscribed  interexchange  carrier 
charge  (PICC)  as  set  out  in  the  Access 
Charge  Reform  First  Report  and  Order. 
The  Commission  tentatively  concludes, 
therefore,  that  it  should  permit  price  cap 
LECs  to  assess  a  PICC  on  special  access 
lines  to  recover  revenues  for  the 
common  line  basket.  The  Commission 
seeks  conmients  on  this  proposal  and 
the  related  issue  of  how  special  access 
connections  should  be  counted  for 
purposes  of  assessing  a  "per  line"  PICC. 
This  rule  will  help  ensure  the  transition 
from  the  per  minute  CCL  charge  to  the 
flat  PICC.  In  the  second  part  of  this 
FNPRM,  the  Commission  also  addresses 
the  allocation  of  general  support  focility 
costs.  Under  the  current  allocation  of 
general  support  facility  costs, 
incumbent  LECs  recover  through 
interstate  access  charges  costs 
associated  with  the  LECs'  noiu«gulated 
billing  and  collection  functions.  In  the 
FNPRM,  the  Commission  tentatively 
concludes  that  price  cap  incumbent 
LECs'  general  purpose  computer  costs 
attributable  to  billing  and  collection 
should  not  be  recovered  through 
regulated  access  charges.  The 
Commission  seeks  comment  on  two 
proposed  options  for  reassigning  these 
costs  to  the  billing  and  collection 
category.  This  rule  is  intended  to  correct 
the  misallocation  of  GSF  costs. 
DATES:  Comments  for  the  notice  of 
proposed  rulemaking,  including 
comments  on  the  information  collection 
requirements  are  due  on  or  before  June 
26,  1997.  Replies  are  due  on  or  before 
July  11. 1996,  except  that  reply 
comments  on  the  information  collection 
requirements  are  due  on  or  before  July 
28. 1997.  Written  comments  must  be 


submitted  to  the  Office  of  Management 
and  Budget  (0MB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  August  5,  1997. 
ADDRESSES:  Address  all  comments 
concerning  this  Notice  of  Proposed 
Rulemaking  to  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Parties  should 
also  file  two  copies  of  any  pleading  with 
the  Competitive  Pricing  Division, 
Common  Carrier  Bureau,  Room  518, 
1919  M  Street,  N.W.  Washington.  D.C. 
20554.  Comments  on  the  information 
collections  also  should  be  filed  with  the 
Secretary,  Federal  Communications 
Commission.  Parties  conunenting  on  the 
information  collections  should  also  file 
a  copy  of  any  filing  with  Judy  Boley, 
Federal  Communications  Commission, 
Room  234,  1919  M  Street,  N.W., 
Washington,  D.C.  20554  and  with 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB.  725— 17th  Street,  N.W., 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lemer,  Attorney,  Common 
Carrier  Bureau,  Competitive  Pricing 
Division,  (202)  418-1530.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contact  Judy  Boley  at  202^18- 
0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  adopted 
May  7,  1997,  and  released  May  16, 1997. 
The  full  text  of  this  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  St.,  NW., 
Washington.  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web.  at  http://www.fcc.gov/ 

Bureaus/Common Carrier/Orders/ 

fcc.97158.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140.  Washington,  DC  20037.  This 
FNPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

Paperwork  Reduction  Act 

This  FNPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 


effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  FNPRM;  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  FNPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

QMB  Approval  Number:  None. 
Title:  Access  Charge  Reform  Further 
Notice  of  Proposed  Rulemaking. 

FonnNo.:N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for 
profit.. 

Number  of  Respondents:  13. 

Estimated  Time  Per  Response:  720 
hours. 

Total  Annual  Burden:  9,360  hours. 

Estimated  costs  per  respondent: 
S22,20O. 

Total  Annual  Estimated  Costs  per 
respondent:  $288,600. 

Needs  and  Uses:  Under  this  proposal, 
a  price  cap  LEC  would  study  the  uses 
of  the  general  purpose  computer  assets 
recorded  in  Account  2124  to  determine 
the  percentage  of  investment  in  that 
accoimt  that  is  used  for  billing 
collection  activities.  We  propose  that 
each  price  cap  LEC  add  to  its  cost 
allocation  manual  (CAM)  a  new  section 
entitled  "Interstate  BilKng  and 
Collection."  That  section  would 
describe:  (1)  The  manner  in  which  the 
price  cap  LEC  provides  interstate  billing 
and  collection  services,  and  (2)  the 
study  it  uses  to  determine  the  portion  of 
Account  2124  investment  that  it 
attributes  to  the  billing  and  collection 
category.  The  special  study  would  then 
be  subject  to  the  same  independent 
audit  requirements  as  other  regulated 
and  nonregulated  cost  allocations. 
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Synopsb  of  Further  Notice  of  Proposed 
Rulemaking 

A.  Special  Access  Presuscribed 
Interexchange  Carrier  Charge 

In  this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM),  we  seek 
comment  on  our  proposal  to  allow 
incumbent  local  exchange  carriers  to 
impose  a  Presuscribed  Interexchange 
Carrier  Charge  (PICC)  on  special  access 
lines. 

1.  Background 

2.  As  discussed  in  the  Access  Charge 
Reform,  First  Report  and  Order,  CC 
Docket  96-262,  FCC  97-158  (released 
May  16, 1997)  [Access  Charge  Reform 
Order),  in  most  cases,  the  $3.50 
suscriber  line  charge  (SLC)  ceiling  for 
primary  residential  and  single-line 
business  customers  does  not  allow 
recovery  through  the  SLC  of  the  average 
per-line  common  line  revenues 
permitted  under  our  price  cap  rules. 
Similarly,  in  certain  service  eireas,  the 
$6.00  SLC  for  multi-line  business  lines 
is  insufficient  to  recover  the  average 
per-line  revenues  permitted  by  price  cap 
regulation.  To  alleviate  this  shortfall,  we 
are  instituting  a  number  of  changes, 
including  raising  the  ceiling  on  the  SLC 
for  multi-line  business  and  second  and 
additional  residential  lines.  Although 
this  increase  in  the  SLC  will  recover 
some  of  the  shortfall,  other  measures  are 
needed  to  allow  recovery  of  the 
common  line  revenues  permitted  under 
our  rules. 

3.  Therefore,  we  have  permitted  local 
exchange  carriers  (LECs)  to  recover 
common  line  revenues  not  recovered 
from  the  SLC  by  assessing  flat,  per-line 
charges  on  the  end-user's  presubscribed 
interexchange  carrier.  Specifically,  we 
are  permitting  LECs  to  assess  a  PICC  on 
all  lines,  subject  to  ceilings  which  will 
be  increased  each  year.  To  the  extent 
that  the  revenues  from  SLCs  and  PICCs 
on  primary  residential  lines  and  single- 
line  business  lines  are  insufficient  to 
recover  the  full  common  line  revenues 
permitted  by  our  price  cap  rules  for 
these  lines,  or  the  multi-line  SLCs  are  at 
their  ceilings,  incumbent  LECs  shall 
recover  the  difference  by  assessing  an 
additional  PICC  on  non-primary 
residential  and  multi-line  business 
lines.  To  the  extent  that  these  PICCs  do 
not  recover  an  incumbent  LEC's 
remaining  permitted  CCL  revenues, 
incumbent  LECs  generally  shall  recover 
any  such  residual  common  line 
revenues  through  per-minute  carrier 
common  line  (CCL)  charges  assessed  on 
originating  access  minutes. 

4.  As  a  result  of  our  new  rules,  certain 
multi-line  businesses  will  be  paying 
higher  SLCs  than  they  do  now. 


Similarly,  as  the  PICCs  are  phased  in, 
interexchange  carriers  (IXCs)  initially 
will  be  required  to  pay  higher  PICCs  for 
a  multi-line  business  end  user  compared 
to  the  PICC  paid  for  a  primary 
residential  end  user  or  a  single-line 
business  end  user. 

5.  In  contrast,  users  of  special  access 
do  not  pay  a  SLC.  Fiulhermore,  under 
special  access,  IXCs  do  not  incui  the 
same  local  access  charges  that  are 
incurred  by  end  users  using  switched 
access.  In  light  of  our  most  recent 
changes  to  charges  incurred  by  multi- 
line businesses,  including  the  higher 
SLC  and  the  new  multi-line  business 
PICC,  it  may  be  cost  effective  for  some 
multi-line  businesses  that  are  currently 
using  switched  access  to  purchase 
instead  special  access  lines. 

6.  We  are  concerned  that  these  facts 
could  lead  to  the  migration  of  certain 
businesses  from  the  public  switched 
network  to  special  access,  which  would 
result  in  a  decrease  in  projected  revenue 
from  multi-line  SLCs.  As  a  result  PICCs 
for  all  remaining  switched  access  lines 
will  necessarily  increase  to  make  up  for 
the  loss  of  revenue. 

2.  Proposal 

7.  We  tentatively  conclude  that  we 
should  permit  price  cap  LECs  to  assess 

a  PICC  on  special  access  lines  to  recover 
revenues  for  the  common  line  basket. 
The  special  access  PICC  would  be  no 
higher  than  the  PICC  that  an  inciunbent 
LEC  could  charge  for  a  multi-line 
business  line.  Under  our  proposal,  the 
special  access  PICC  would  not  recover 
transport  interconnection  charge  (TIC) 
or  marketing  expense. 

8.  We  acknowledge  that  our  proposal 
is  a  departure  from  established 
Commission  practice  that  special  access 
will  not  subsidize  other  services. 
Although  our  proposal  is  a  subsidy,  it  is 
temporary  in  nature  and  will  be  phased 
out  as  the  single-line  PICC  is  phased  in. 
We  tentatively  conclude  that  our 
proposal  is  necessary  for  our  transition 
from  the  per-minute  CCL  charge  to  the 
flat  PICC  to  work. 

9.  We  invite  parties  to  comment  on 
this  proposal.  We  also  seek  comment  on 
how  special  access  connections  should 
be  counted  for  purposes  of  assessing  a 
"per  line"  PICC.  Parties  should  also 
address  the  extent  to  which  our 
proposal  affects  large  and  small  LECs 
differently  and  how  small  business 
entities,  including  small  incumbent 
LECs  and  new  entrants,  will  be  affected. 

10.  Consistent  with  our  approach  to 
reform  the  interstate  access  charge 
regime,  however,  we  tentatively 
conclude  that  the  scope  of  this 
proceeding  should  be  limited  to 
incumbent  price  cap  LECs.  As  discussed 


in  the  Access  Charge  Reform  Order,  we 
have  limited  the  scope  of  access  reform, 
with  some  limited  exceptions,  to  price 
cap  incumbent  LECs.  These  inciunbent 
LECs  are  the  seven  Regional  Bell 
Operating  Companies  (Ameritech,  Bell 
AtlanUc.  BellSouth,  NmsfEX,  Pacific 
Telesis,  Southwestern  Bell,  U  S  West), 
Citizens,  Frontier,  GTE,  Aliant  (forpierly 
Lincobi),  SNET,  and  United/Centrrf. 
Similarly,  we  limit  the  scope  of  this 
FNPRM.  To  the  extent  necessary,  we 
will  instead  address  the  effect  of  these 
issues  on  rate-of-retum  carriers  in  our 
separate  access  reform  proceeding  for 
rate-of-retum  carriers  in  1997.  In  that 
proceeding,  we  will  have  the 
opportiuiity  to  conduct  a 
comprehensive  review  of  the 
circumstances  unique  to  these  carriers. 
We  seek  comment  on  this  tentative 
conclusion  regarding  the  scope  of  this 
proceeding.  We  also  invite  parties  to 
identify  any  changes  that  should  be 
made  to  other  access  elements  as  a 
result  of  this  proposed  change. 

B.  Reallocation  of  General  Support 
Facility  Costs 

11.  As  discussed  in  Section  IV.  D  of 
the  Access  Charge  Reform  Order,  the 
current  allocation  of  General  Support 
Facility  (GSF)  costs  enables  incumbent 
LECs  to  recover  through  regulated 
interstate  access  charges  costs 
associated  with  the  LECs'  nonregulated 
billing  and  collection  functions.  In  this 
section,  we  seek  comment  on  pro])osed 
changes  in  the  allocation  of  price  cap 
LECs'  interstate  costs  between  regulated 
interstate  services  and  nonregulated 
billing  and  collection  activities. 

1.  Background 

12.  The  costs  that  incumbent  LECs 
recover  through  interstate  access 
charges  are  determined  by  a  multi-step 
process.  Incumbent  LECs  first  record 
their  investment  costs  and  booked 
expenses  in  the  accounts  prescribed  by 
the  Commission's  Part  32  Uniform 
System  of  Accounts  (USOA).  They  next 
divide  the  recorded  investment  and 
expenses  between  regulated  and 
nonregulated  services  pursuant  to  Part 
64  of  the  Commission's  rules. 
Incumbent  LECs  then  divide  regulated 
expenses  and  investment  costs  between 
the  state  and  interstate  jurisdictions 
pursuant  to  the  separations  procedures 
prescribed  in  Part  36  of  the 
Commission's  rules.  Finally,  in 
accordance  with  our  Part  69  access 
charge  rules,  the  LEC  apportions  its 
regulated  interstate  costs  among  the 
Interstate  access  and  interexchange 
service  categories. 

13.  Because  the  Part  69  access  charge 
rules  are  applied  at  the  end  of  this 
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multi-step  process,  mey  acv  wnuen  to 
accommodate  the  accounts  defined  by 
the  USOA  and  the  cost  categories 
prescribed  by  the  Separations  Manual. 
In  1987.  the  Commission  revised  its 
access  charge  rules  in  response  to  the 
Commission's  comprehensive  revision 
of  both  the  USOA  and  the  Separations 
Manual.  Amendment  of  Part  69  of  the 
Commission's  Rules  and  Regulations. 
Access  Charges,  To  Conform  It  With 
Part  36.  Jurisdictional  Separations 
Procedures.  CC  Docket  No.  87-113, 
Report  and  Order,  52  FR  37368  (October 
6,  1987).  corrected  54  FR  8196  (February 
27.  1989)  [Part  69  Confonnance  Order). 
In  its  Part  69  Conformance  Order,  the 
Commission  amended  Part  69  to 
reapportion  regulated  interstate  costs, 
including  General  Support  Facilities 
(GSF)  investment  expenses,  among  the 
existing  access  elements. 

14.  As  discussed  in  Section  IV.D  of 
the  Access  Charge  Reform  Order,  the 
GSF  investment  category  in  Part  36 
includes  assets  that  support  other 
operations,  such  as  land,  buildings, 
vehicles,  as  well  as  general  purpose 
computer  investment  accounted  for  in 
USOA  Account  2124.  Some  incumbent 
LECs  use  general  purpose  computer 
equipment,  which  is  included  in  the 
GSF  investment  category,  to  provide 
nonregulated  billing  and  collection 
services  to  DCCs.  The  costs  of  providing 
interstate  billing  and  collection  service 
are  not,  however,  treated  as 
nonregulated  in  the  Part  64  cost 
allocation  process.  Instead, 
nonregulated  interstate  billing  and 
.  collection  costs  are  identified  through 
the  Part  36  and  Part  69  cost  allocation 
process.  The  separations  process 
allocates  these  costs  to  the  various 
separations  categories  based  on  the 
separations  of  the  three  largest 
categories  of  expenses,  i.e..  plant 
specific  expenses,  plant  non-specific 
expenses,  and  customer  operations 
expenses.  These  three  largest  categories, 
or  the  "Big  Three  Expenses,"  are  the 
combined  expense  groups  comprising: 
(1)  Plant  Specific  Operations  Expense, 
Accounts  6110.  6120,  6210,  6220.  6230, 
6310,  and  6410;  (2)  Plant  Nonspecific 
Operations  Expenses,  Accounts  6510. 
6530.  and  6540;  and  (3)  Customer 
Operations  Expenses.  Accounts  6610 
and  6620. 

15.  In  its  comments  in  response  to  the 
Access  Charge  Reform  NPRM,  AT&T 
refers  to  the  allocation  of  embedded 
GSF  expenses,  including  general 
purpose  computer  expenses,  among 
access  categories  as  a  misallocation 
resulting  in  an  implicit  cross-subsidy  of 
incumbent  LECs'  nonregulated  billing 
and  collection  services.  Access  Charge 
Reform.  Price  Cap  Performance  Review 


for  Local  Exchange  Carriers,  Transport 
Rate  Structure  and  Pricing,  Usage  of  the 
Public  Switched  Network  by 
Information  Service  and  Internet  Access 
Providers,  CC  Docket  Nos.  96-262,  94- 

1.  91-213.  96-263.  Notice  of  Proposed 
Rulemaking.  Third  Report  and  Order, 
and  Notice  of  hiquiry.  62  FR  4670 
(January  31, 1997).  This  allocation, 
AT&T  contends,  results  in  the 
inappropriate  support  through  regulated 
access  charges  of  LECs'  billing  and 
collection  service,  which  is  a 
nonregulated,  interstate  service.  AT&T 
estimates  that  SI 24  million  of  expenses 
recovered  in  interstate  access  support 
the  nonregulated  billing  and  collection 
category.  Of  the  $124  million,  AT&T 
states  that  $60.1  million  is  included  in 
interstate  switched  access,  and  $20.5 
million  is  in  interstate  special  access, 
with  the  remainder  recovered  by  the 
SLC. 

2.  Proposal 

16.  The  failure  of  Part  69  to  assign 
general  piupose  computer  costs  to  the 
billing  and  collection  category  can  be 
traced  to  our  decision  in  the  Part  69 
Confonnance  Order  to  use  an 
investment-based  allocator  to  apportion 
general  support  facilities  (GSF) 
investment.  As  discussed  in  Section 
rV.D  of  the  Access  Charge  Reform 
Order,  §  69.307  of  the  Commission's 
rules  apportions  GSF  investment  among 
the  billing  and  collection  category,  the 
interexchange  category,  and  the  access 
elements  based  on  the  amount  of 
Central  Office  Equipment  (COE).  Cable 
and  Wire  Facilities  (CWF),  and 
Information  Origination/Termination 
Equipment  (lO/T)  investment  allocated 
to  each  Part  69  category.  This  rule 
appears  on  its  face  to  provide  for  an 
allocation  of  GSF  investment  to  billing 
and  collection.  Because  no  COE.  CWF, 
or  lO/T  investment  is  allocated  to  the 
billing  and  collection  category, 
however,  no  GSF  investment,  and  thus 
no  portion  of  general  purpose  computer 
investment,  is  allocated  to  the  billing 
and  collection  category.  Similarly, 
because  expenses  related  to  GSF 
investment  are  allocated  in  the  same 
manner  as  GSF  investment,  no  GSF 
expenses  (including  expenses  related  to 
general  purpose  computers)  are 
allocated  to  billing  and  collection.  Price 
cap  LECs'  costs  allocated  to  the 
interstate  billing  and  collection  category 
are  estimated  to  be  approximately  $480 
million. 

17.  As  discussed  in  Section  V  of  the 
Access  Charge  Reform  Order,  we  limit 
the  scope  of  access  reform,  with  some 
limited  exceptions,  to  price  cap 
incumbent  L£Cs.  Consistent  with  our 
approach  to  reform  the  interstate  access 


charge  regime,  we  tentatively  conclude 
that  our  proposed  changes  to  the 
allocation  of  GSF  investment  will  apply 
only  to  price  cap  LECs.  We  will  address 
the  misallocation  of  rate-of-retum  LECs' 
interstate  costs  between  regulated 
interstate  services  and  nonregulated 
billing  and  collection  activities  in  our 
separate  access  reform  proceeding  for 
rate-of-retum  carriers  in  1997.  which 
will  provide  us  with  the  opportunity  to 
conduct  a  comprehensive  review  of  the 
circumstances  unique  to  these  carriers. 
We  seek  conunent  on  this  tentative 
conclusion  regarding  the  scope  of  this 
proceeding. 

18.  To  the  extent  that  incumbent 
LECs'  costs  are  underallocated  to  the 
billing  and  collection  category, 
incumbent  LECs'  regulated  services  are 
recovering  through  interstate  access 
charges  costs  associated  with 
unregulated  services.  We  therefore 
tentatively  conclude  that  price  cap 
incumbent  LECs'  general  purpose 
computer  costs  attributable  to  billing 
and  collection  should  not  be  recovered 
through  regulated  access  charges.  We 
seek  comment  on  two  options  for 
reassigning  these  costs  to  the  billing  and 
collection  category. 

19.  Under  the  firet  option,  a  price  cap 
LEG  would  study  the  uses  of  the  general 
purpose  computer  assets  recorded  in 
Account  2124  to  determine  the 
percentage  of  investment  in  that  account 
that  is  used  for  billing  and  collection 
activities.  That  percentage,  multiplied 
by  the  ratio  of  the  dollar  amount  in 
Account  2124  to  the  dollar  amount  in 
Account  2110,  which  accumulates  the 
total  GSF  investment,  would  be  applied 
to  the  interstate  portion  of  Account  2110 
to  determine  a  dollar  amount  that 
represents  general  purpose  computer 
assets  used  for  interstate  billing  and 
collection  activities.  The  dollar  amount 
so  identified  would  be  attributed 
directly  to  the  billing  and  collection 
category.  The  remainder  of  the  interstate 
portion  of  Account  2110  shall  be 
apportioned  among  the  access  elements 
and  the  interexchange  category  using 
the  current  investment  allocator. 
General  purp>ose  computer  expenses 
recorded  in  Account  6124  would  be 
treated  in  a  similar  fashion  to  Account 
2124.  The  interstate  portion  of  Account 
6124  would  be  allocated  between:  (a) 
The  billing  and  collection  category,  and 
(b)  all  other  elements  and  categories 
using  the  percentage  derived  for 
Account  2124.  The  remainder  of 
Account  6120  (GSF  expense)  would  be 
apportioned  based  on  current  GSF 
allocators.  Appropriate  downward 
exogenous  cost  adjustments  would  be 
made  to  all  price  cap  baskets. 
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20.  Two  objections  are  commonly 
raised  to  the  use  of  special  studies  to 
make  regulatory  cost  allocations.  First, 
such  studies  are  said  to  be  cosUy.  We 
recognize  that  there  are  costs  attached  to 
a  special  study  approach.  We  note, 
however,  that  price  cap  LECs  may 
already  be  required  to  study  the  use  of 
computer  investment  in  Account  2124 
as  part  of  the  process  of  allocating  that 
investment  between  regulated  and 
nonregulated  activities  piusuant  to  the 
Part  64  joint  cost  rules.  Second,  it  may 
be  claimed  that  permitting  price  cap 
LECs  to  use  special  studies  gives  them 
too  much  discretion  and  that  regulators 
are  unable  to  ascertain  the  validity  of 
the  studies.  To  remedy  this  concern,  we 
propose  that  each  price  cap  LEG  add  to 
its  cost  allocation  manual  (CAM]  a  new 
section  entitled  "Interstate  Billing  and 
Collection."  That  section  would 
describe:  (1)  The  manner  in  which  the 
price  cap  LEC  provides  interstate  billing 
and  collection  services,  and  (2)  the 
study  it  uses  to  determine  the  portion  of 
Account  2124  investment  that  it 
attributes  to  the  billing  and  collection 
category.  The  special  study  would  then 
be  subject  to  the  same  independent 
audit  requirements  as  other  regulated 
and  nonregulated  cost  allocations.  In 
addition,  to  obtain  an  independent 
certification  of  the  validity  of  the 
procedures  adopted  by  the  price  cap 
LEC,  we  would  instruct  the  independent 
auditors  to  examine  the  design  and 
execution  of  the  study  during  the  first 
independent  audit  following  the 
addition  of  the  billing  and  collection 
section  to  the  CAM  and  to  report  their 
conclusions  on  the  validity  of  the  study. 

21.  Under  the  second  option,  we 
would  modify  §  69.307  of  our  rules  to 
require  use  of  a  general  expense 
allocator  to  allocate  the  interstate 
portion  of  Account  2110  between:  (1) 
The  billing  and  collection  category,  and 
(2)  all  other  elements  and  categories.  We 
propose  to  use  the  "Big  Three  Expense" 
allocator  used  elsewhere  in  Part  69, 
excluding,  however,  any  account  or 
portion  of  an  account  that  is  itself 
apportioned  based  on  the 
apportionment  of  GSF  to  avoid 
circularity.  The  GSF  investment  not 
allocated  to  the  billing  and  collection 
category  would  then  be  apportioned 
among  the  access  elements  and  the 
interexchange  category  using  the  current 
investment  allocator.  This  would  ensure 
that  GSF  costs  are  allocated  among  all 
access  categories,  including  the  billing 
and  collection  category.  The  interstate 
portion  of  Account  6120  would  be 
apportioned  among  all  elements  and 
categories  based  on  the  overall 
apportionment  of  GSF  investment.  This 


option  covers  only  price  cap  incumbent 
LECs  that  provide  interstate  billing  and 
collection  using  regulated  assets. 
Carriers  that  acquire  billing  and 
collection  services  from  unregulated 
affiliates  through  affiliate  transactions  or 
from  third  parties  would  continue 
recording  their  expenses  for  acquiring 
such  services  in  Account  6623,  which  is 
already  apportioned  to  the  billing  and 
collection  category. 

22.  We  invite  parties  to  comment  on 
the  feasibility  of  these  two  options  and 
propose  alternative  methods  for 
reassigning  general  purpose  computer 
costs  to  the  billing  and  collection 
category.  Parties  should  also  address  the 
extent  to  which  either  option  affects 
large  and  small  LECs  differenUy  and 
how  small  business  entities,  including 
small  incumbent  LECs  and  new 
entrants,  will  be  affected.  We  invite 
parties  to  identify  any  changes  that 
should  be  made  to  other  access  elements 
as  a  result  of  any  changes  we  may  make 
to  the  GSF  allocation  procedures. 

C.  Procedural  Issues 

1.  Ex  Parte  Presentations 

23.  This  is  a  non-restricted  notice- 
and-comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
Seege/iera/yy47CFR  1.1202,  1.1203, 
1.1206. 

2.  Initial  Regulatory  Flexibility  Act 
Analysis 

24.  Pursuant  to  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  the  following  initial 
regulatory  flexibility  analysis  (IRFA)  of 
the  expected  impact  on  small  entities  of 
the  policies  and  rules  proposed  in  the 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM).  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  FNPRM,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
FNPRM,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  RFA. 

25.  Reason  for  action.  The 
Commission  has  revised  its  interstate 
access  charge  rules  to  make  them 
consistent  with  the 
Telecommunications  Act  of  1996.  As 
discussed  in  the  FNPRM,  multi-line 
business  customers  will  pay  a  higher 


subscriber  line  charge  as  a  result  of 
access  charge  reform,  while  special 
access  customers  do  not  pay  such  a 
charge.  In  addition,  as  the  PICCs  are 
phased  in  KCs  will  be  required  to  pay 
a  substantially  higher  PICC  for  a  multi- 
line business  end  user  compared  to  the 
PICC  paid  for  a  primary  residential  end 
user  or  single-line  business  end  user.  An 
IXC  serving  multi-line  business 
customers  through  special  access  can 
avo'd  paying  the  PICCs.  As  discussed  in 
the  FNPRM,  the  current  allocation  of 
general  support  facilities  expenses 
enables  incumbent  LECs  to  recover 
through  regulated  interstate  access 
charges  costs  caused  by  the  LECs' 
nonregulated  billing  and  collection 
functions. 

26.  Objectives.  By  proposing  to  allow 
LECs  to  impose  a  subscriber  line  charge 
on  special  access  customers,  we  seek  to 
prevent  a  decrease  in  projected  revenue 
from  multi-line  subscriber  line  charges 
and  PICCs  caused  by  the  migration  of 
certain  multi-line  business  customers 
from  the  public  switched  network  to 
special  access.  We  seek  to  revise  the 
Commission's  current  allocation  of  price 
cap  LECs'  interstate  costs  between 
regulated  interstate  access  services  and 
nonregulated  billing  and  collection 
activities  to  move  interstate  access  rates 
closer  to  cost,  consistent  with  the  1996 
Act's  new  competitive  paradigm. 

27.  Legal  Basis.  The  proposed  action 
is  supported  by  Sections  4(i),  4(j),  201- 
205, 208, 251, 252, 253,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  201- 
205,  208,  251, 252. 253, 403. 

28.  Description,  potential  impact  and 
number  of  small  entities  affected.  For 
purposes  of  this  FNPRM,  the  Regulatory 
Flexibility  Act  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act  (SBA),  15  U.S.C.  632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.  See  5  U.S.C. 
sec.  601(3)  (incorporating  by  reference 
the  definition  of  "small  business 
concern"  in  15  U.S.C.  sec.  632).  Under 
the  SBA,  a  "small  business  concern"  is 
one  that:  (1)  is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA.  15  U.S.C.  632.  See,  e.g..  Brown 
Transport  Truckload,  Inc.,  v.  Southern 
Wipers,  Inc.,  176  B.R.  82  (N.D.  Ga. 
1994).  The  Small  Business 
Administration  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  category  4813 
(Telephone  Communications,  Except 
Radiotelephone)  to  be  a  small  entity  that 
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has  no  more  than  1500  employees.  13 
CFR  121.201. 

29.  Total  Number  of  Telephone 
Companies  Affected.  The  proposals  in 
the  FNPRM,  if  adopted,  would  affect  all 
LECs  that  are  regulated  by  the 
Commission's  price  cap  rules. 
Currently,  13  incumbent  LECs  are 
subject  to  price  cap  regulation.  We 
tentatively  conclude  that  all  price  cap 
carriers  have  more  than  1500  employees 
and,  therefore,  are  not  small  entities. 

30.  Reporting,  record  keeping  and 
other  compliance  requirements.  It  is  not 
clear  whether,  on  balance,  all  proposals 
in  this  FNPRM  would  increase  or 
decrease  incumbent  LECs' 
administrative  burdens. 

31.  We  believe  that  the  reforms 
proposed  in  the  first  section  of  the 
FNPRM  would  require  price  cap  LECs 
(not  small  entities)  to  make  at  least  one 
tariff  filing,  and  possibly  several 
additional  filings,  but  otherwise  should 
not  affect  their  administrative  burdens. 
The  reforms  proposed  in  the  second 
section  of  the  FP4PRM  may  require  price 
cap  LECs  {not  small  entities)  to  study 
the  uses  of  the  general  purpose 
computer  assets  recorded  in  Account 
2124  to  determine  the  percentage  of 
investment  in  that  account  that  is  used 
for  billing  and  collection  activities,  but 
otherwise  should  not  affect  their 
administrative  burdens. 

32.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  proposal. 
None. 

33.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  In  the 
FNPRM,  we  limit  the  scope  of  our 
proposals  to  incumbent  price  cap  LECs, 
thereby  not  affecting  small  entities.  We 
seek  comment  on  these  proposals  and 
urge  that  parties  support  their 
comments  with  specific  evidence  and 
analysis. 

3.  Further  Notice  of  Proposed 
Rulemaking  Comment  Filing  Dates 

34.  Pursuant  to  applicable  procedures 
set  forth  in  §  1.399  and  1.411  et  Seq.  of 
the  Commissions  Rules.  47  CFR  1.399, 
1.411  et  seq..  interested  parties  may  file 
comments,  including  comments  on  the 
information  collection  requirements,  no 
later  than  June  26,  1997,  with  the 
Secretary,  Federal  Communications 
Commission,  Washington  D.C.  20554. 
Interested  parties  must  file  replies  no 
later  than  July  11, 1997,  except  that 
reply  comments  on  the  information 
collection  requirements  are  due  no  later 
that  July  28,  1997.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  twelve  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 


want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  16  copies  must  be  filed.  In 
addition,  parties  should  file  two  copies 
of  any  such  pleading  with  the 
Competitive  Pricing  Division,  Common 
Carrier  Bureau,  Room  518. 1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  N.W.,  Washington  D.C.  20554. 

35.  Parties  submitting  diskettes 
should  submit  them  along  with  their    . 
formal  filings  to  the  Office  of  the 
Secretary.  Submissions  should  be  on  a 
3.5  inch  diskette  formatted  in  a  DOS  PC 
compatible  form.  The  document  should 
be  saved  in  WordPerfect  5.1  for 
Windows  format.  The  diskette  should  be 
submitted  in  "read  only"  mode.  The 
diskette  should  be  clearly  labelled  with 
the  party's  name,  proceeding,  type  of 
pleading  (comment  or  reply  comment), 
docket  number,  and  date  of  submission. 

36.  You  may  also  file  informal 
comments  electronically  via  e-mail 
<access@fcc.gov>.  Only  one  copy  of 
electronically-filed  comments  must  be 
submitted.  You  must  put  the  docket 
number  of  this  proceeding  in  the  subject 
line  (see  the  caption  at  the  beginning  of 
this  FNPRM,  or  in  the  body  of  the  text 

if  by  Internet).  You  must  note  whether 
an  electronic  submission  is  an  exact 
copy  of  formal  comments  on  the  subject 
line.  You  also  must  include  your  full 
name  and  Postal  Service  mailing 
address  in  your  submission. 

37.  Comments  and  replies  must 
comply  with  Section  1.49  and  all  other 
applicable  sections  of  the  Commission's 
rules.  We  also  direct  all  interested 
parties  to  include  the  name  of  the  filing 
party  and  the  date  of  the  filing  on  each 
page  of  their  comments  and  replies. 
Comments  and  replies  must  also  clearly 
identify  the  specific  portion  of  this 
FNPRM  to  which  a  particular  comment 
or  set  of  comments  is  responsive.  If  a 
portion  of  a  party's  comments  does  not 
fall  under  a  particular  topic  listed  in  the 
Table  of  Contents  of  this  FNPRM,  such 
comments  must  be  included  in  a  clearly 
labelled  section  at  the  beginning  or  end 
of  the  filing. 

38.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  July  28, 
1997.  Written  comments  must  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  60  days  after  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  iiJonnation  collections  contained 


herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
N.W.,  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  fain_t@al.eop.gov. 

D.  Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
SecUons  1-4,  10,  201-205,  251,  254, 
303(r),  and  410(a)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  601  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  sees.  10,  151-154,  201-205,  224. 
251,  254,  303(r)  410(a),  and  601,  that 
notice  is  hereby  given  of  the  rulemaking 
described  above  and  that  comment  is 
sought  on  these  issues. 

List  of  Subjects  in  47  CFR  Part  69 

Access  charges.  Communications 
common  carriers. 

Federal  Communications  Commission. 

Wiliiam  F.  Caton, 

Acting  Secretary. 
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DEPARTME^^r  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  14 

RiN  1018-AD98 

Humane  and  Healthful  Transport  of 
Wild  Mammals,  Birds,  Reptiles  and 
Amphibians  to  the  United  States 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  &  Wildlife 
Service  proposes  to  make  an 
amendment  to  regulations  published  in 
50  CFR  part  14,  pertaining  to  the 
humane  and  healthful  transport  of  wild 
mammals  and  birds  to  the  United  States. 
This  proposed  rule  extends  the 
regulations  pertaining  to  the  humane 
and  healthful  transport  of  wild 
mammals  and  birds  to  the  United  States 
to  include  reptiles  and  amphibians. 
These  regulations  enable  the  Secretary 
of  the  Interior  to  meet  responsibilities 
designated  by  the  Lacey  Act 
Amendments  of  1981  (Pub.  L.  87-79,  95 
Stat.  1073),  enacted  on  November  16, 
1981.  The  purpose  of  this  rule  is  to 
ensure  the  Lacey  Act  Amendments' 
consistency  and  enforceability  extend 
across  all  species,  as  described  by 
Congress. 
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DATES:  Commerts  must  be  submitted  on 
or  before  September  4.  1997. 
ADDRESSES:  Director,  U.S.  Fish  and 
Wildlife  Service,  c/o  Office  of 
Management  Authority  either  by  mail 
4401  N.  Fairfax  Drive,  Room  430, 
Arlington,  VA  22203  or  by  fax  (703) 
358-2280  or  by  e-mail  to 
R90MA_CITES  ©mail. fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Stansell,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  telephone  (703)  358- 
2093.  fax  (703)  358-2280. 
SUPPLEMENTARY  INFORMATION:  The 
Service  recognizes  three  justifications 
for  amending  50  CFR  14  subpart  J.  First, 
the  Lacey  Act  Amendments  of  1981 
prohibit  the  transportation  of  all  classes 
of  species  into  the  United  States  under 
.  inhumane  or  unhealthful  conditions, 
and  require  that  the  United  States 
Government  promulgate  regulations 
governing  the  transportation  of  wildlife. 
On  June  17,  1992,  the  Service  finalized 
(57  FR  27094)  the  rules  contained  in  50 
CFR  part  14  subpart  J,  establishing  rules 
for  the  humane  and  healthful  transport 
of  wild  mammals  and  birds  to  the 
United  States.  Subpart  J  included  rules 
for  mammals  and  birds  only,  because  at 
the  time  the  Service  determined  these 
classes  of  species  to  be  priorities  for  two 
reasons:  (a)  evidence  demonstrated  they 
exhibited  the  greatest  need  for  more 
humane  and  healthful  transportation 
and  (b)  they  represented  a  high  volume 
of  wildlife  trade  into  the  United  States. 

To  more  fully  comply  with  the 
amendments  of  the  Lacey  Act,  which 
requires  the  healthful  and  humane 
transport  of  all  animals  and  the 
promulgation  of  regulations  necessary  to 
that  end.  the  Service  proposes  to  extend 
50  CFR  part  14  subpart  J  to  include  rules 
for  the  transport  of  reptiles  and 
amphibians.  Furthermore,  many  reptiles 
and  amphibians  are  species  included  in 
the  Appendices  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  It  is  a  CITES  requirement  that 
all  CITES-listed  species  are  packed  and 
shipped  in  accordance  with  the 
International  Air  Transport  Association 
(LATA)  Live  Animals  Regulations. 
Therefore,  the  proposed  rule  would 
place  these  internationally  accepted 
standards  into  the  Code  of  Federal 
Regulations  for  reptiles  and  amphibians. 
The  Service's  second  justification  for 
the  proposed  amendment  to  the  rule  is 
the  need  to  protect  the  well-being  of 
reptiles  and  amphibians  during 
transport.  The  Service  possesses 
substantial  evidence  showing  that 
current  practices  of  some  shippers  for 
transporting  reptiles  and  amphibians  are 


detrimental  to  the  animals.  The  Service 
currently  enforces  the  Lacey  Act 
Amendments'  basic  prohibition  of  the 
inhumane  or  unhealthful  transportation 
of  reptiles  and  amphibians.  However, 
proving  that  transportation  is  inhumane 
or  unhealthful  is  difficult  absent  grossly 
inhumane  or  unhealthful  conditions 
that  result  in  high  mortality.  The 
proposed  amendment  would  respond  to 
this  problem  by  providing  the  Service's 
Law  Enforcement  Division  with  the 
authority  to  cite  shippers  for  failure  to 
comply  with  specific  regulatory 
requirements  even  where,  by  chance, 
high  mortality  has  not  resulted.  This 
additional  authority  will  help  the 
Service  ensure  increased  compliance 
with  humane  and  healthful  shipping 
standards,  and  thus  eliminate  mortality 
and  injury  for  transported  reptiles  and 
ainphibians. 

Finally,  the  proposed  rule  to  50  CFR 
part  14  subpart  J  enables  the  Service  to 
process  the  high  and  increasing  volume 
of  reptiles  and  amphibians  entering  the 
United  States.  Specifically,  the 
regulation  equips  the  Service  with  rules 
which  address  the  particular  biological 
requirements  of  reptiles  and 
amphibians,  and  enable  the  Service  to 
respond  better  to  the  problems 
associated  with  transporting  these 
species. 

Throughout  the  proposed  rule,  the 
Service  uses  the  word  "wild,"  usually 
in  the  context  of  describing  "wild 
animals."  The  Service  does  not  consider 
whether  an  animal  is  bom  in  the  wild 
or  in  captivity  to  be  germane  to  the  issue 
of  its  being  a  wildlife  species.  The 
Service  considers  habituated  or  tame 
captive  individuals  of  otherwise  wild 
species  to  be  wildlife.  The  Service  notes 
that,  as  per  50  CFR  14.52,  a  Service 
officer  must  clear  all  wildlife 
transported  into  the  United  States.  This 
Subpart  J  applies  to  all  mammals,  birds, 
reptiles,  and  amphibians  that  require 
Service  clearance.  The  Service  also 
notes  that  "wild"  is  the  same  as  "fish  or 
wildlife",  as  defined  in  both  50  CFR 
10.12  and  18  U.S.C.  42(a)(2).  Therefore, 
"wild"  is  defined  as  "the  same  as  fish 
or  wildlife,  as  defined  in  Section  10.12." 

The  rule  augments  50  CFR  part  14 
subpart  J  with  fifteen  sections:  three 
each  for  four  separate  groupings  of 
reptiles  species  and  for  one  grouping  of 
amphibians.  The  Service  utilized  the 
same  system  of  taxonomic  classification 
for  grouping  the  species  as  that  used  by 
lATA  in  its  Live  Animals  Regulations, 
23rd  edition.  These  regulations  serve  as 
the  international  industry  standards  for 
ensuring  the  humane  and  healthful 
shipment  of  live  animals.  The  Service 
recognizes  that  lATA  aimually  revises 
its  Live  Animals  Regulations  and  that 


y^i  L  r.:5  nolds  shippers  and  carriers 
legally  accountable  for  complying  with 
the  most  current  set  of  lATA 
regulations.  Similarly,  the  Service  will 
require  shippers  and  carriers  to  comply 
with  those  changes  insomuch  as  the 
proposed  rule  refers  to  or  incorporates 
lATA  Live  Animals  Regidations  in  any 
of  its  regulations. 

In  establishing  the  species  groupings 
the  Service  mirrored  LATA  in 
differentiating  between  the  first  two 
groupings  of  species  by  the  size  of  the 
transported  animal.  If  the  animal's  exact 
size  places  it  on  the  borderline  between 
the  two  groupings,  the  Service 
encourages  shippers  to  use  their 
discretion  and  professional  judgement 
in  deciding  which  grouping's 
transportation  rules  to  follow,  based  on 
the  needs  of  the  animal(s)  being 
transported. 

The  Service  also  acknowledges  that 
the  lATA  system  of  listing  and  naming 
species  is  inconsistent  with  that  of 
CITES,  for  which  only  the  species' 
scientific  name  is  official,  for  listing 
purposes.  Nevertheless,  the  Service 
chose  to  use  lATA's  system  of  naming 
animal  species,  a  combination  of 
common  English  and  scientific  names, 
for  two  reasons.  First,  shippers  transport 
botii  CITES-listed  and  non-CITES  listed 
species.  Second,  the  Service  wanted  the 
proposed  rule  to  be  as  consistent  as 
possible  with  the  LATA  regxilations,  the 
international  industry  standards,  for  the 
convenience  of  shippers  and  carriers. 

For  the  same  reason,  the  Service 
proposes  to  adapt  the  lATA  Live 
Animals  Regulations'  container 
requirements,  preparations  before 
dispatch,  feeding  and  watering  guide, 
and  general  care  and  loading 
specifications  outiined  for  each  of  the 
species  groupings,  when  possible. 
However,  the  Service  enhanced  some  of 
the  lATA  regulations  where  it  felt  doing 
so  would  improve  animal  health  and 
survival.  For  example,  the  Service 
proposes  to  require  shippers  to  use 
stronger,  more  durable  construction 
materials  than  the  lATA  regulations  for 
some  species  groupings.  For  this  reason, 
the  Service  decided  not  to  allow  for 
uniform  construction  material 
requirements  for  all  species  groupings, 
despite  the  similarity  between  each 
species  groupings'  particular 
requirements.  In  contrast,  the  Service 
has  also  relaxed  some  of  the  lATA 
regulations.  For  example.  Section 
14.181  limits  the  number  of  small 
Squamata,  small  Crocodylia  or 
Rhynchocephalia  to  five  specimens  per 
bag,  while  lATA  Container  Requirement 
#41,  for  similar  species,  recommends 
one  specimen  per  bag.  The  Service  notes 
that  full  compliance  with  LATA 
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regulations  may  nevertheless  be 
required  by,  for  instance,  relevant  CITES 
permits. 

The  Service's  proposed  revisions  to 
50  CFR  part  14  subpart  J  fall  into  two 
categories.  The  first  category  includes 
minor  revisions  made  to  sentences  in 
the  paragraphs  of  sections  dealing  with 
the  general  issues  of  transporting  all  live 
animal  species.  Generally,  this 
category's  revisions  consist  of  adding 
the  words  "reptiles  and  amphibians" 
into  a  sentence.  However,  some  of  the 
revisions  include  important  general 
statements  describing  rules  for  the 
humane  and  healthful  transport  of  all 
reptile  and  amphibian  species.  In  a  few 
instances,  the  Service  recognized  that 
these  rules  could  and  should  apply  to 
mammals  and  birds  as  well  and  made 
the  revisions  accordingly.  Throughout 
these  sections,  the  Service  use  the  word 
"animal"  instead  of  having  to  reference 
each  of  the  animal  classes:  mammal, 
bird,  reptile  or  amphibian.  The  Service 
intends  for  the  reader  to  understand  that 
it  refers  to  any  and  all  of  these  classes 
of  animals.  Sections  14.101  through 
14.112  contain  revisions  of  this  first 
category. 

For  example,  the  proposed  rule 
includes  reptiles  and  amphibians  in  the 
regulations  in  Section  14.105 
paragraphs  (a)  and  (b),  requiring 
veterinary  certificates  for  all  animals 
entering  the  United  States.  The"  Service 
does  not  expect  a  veterinarian  from  the 
initial  exporting  country  to  inspect  each 
Individual  animal  singly  in  the  case  of 
high-volume  shipments.  However,  the 
Service  expects  a  government-certified 
veterinarian  to  use  professional 
judgment  in  deciding  how  to  take  a 
sample  of  the  animals  in  a  shipment  to 
determine  their  health  status  before  they 
are  exported  to  the  United  States. 
Another  change  in  this  section 
pertains  to  the  transport  of  sick  animals. 
The  Service  included  language  in 
Section  14.105(c)  which  prohibits  the 
entry  of  any  animal  that  has  visible 
external  parasites,  such  as  ticks,  mites, 
or  leeches.  These  parasites  may  harbor 
zoonotic  diseases  that  constitute  a 
public  health  hazard.  The  Service 
extended  this  regulation  to  include 
mammals,  birds,  reptiles  and 
amphibians. 

Section  14.108,  paragraphs  (c),  (d), 
and  (f)  prohibit  the  provision  of  food 
and/or  water  to  reptiles  and  amphibians 
during  transportation.  The  Service 
acknowledges  that  under  certain 
thermal  conditions  and  extended 
durations  of  time,  these  animals  do 
require  food  and  water.  The  Service 
reminds  shippers  and  carriers  that  those 
thermal  conditions  and  extended 
durations  of  time  represent  violations  of 


other  regulations  outlined  in  the 
proposed  rule.  In  other  words,  neither 
the  shipper  nor  the  carrier  should  ever 
allow  those  conditions  to  arise  that 
would  necessitate  providing  the  animal 
with  food  and/or  water.  However,  the 
Service  recognizes  that  unforeseen 
events  may  arise  that  require  the 
shipper  or  carrier  to  provide  a  reptile  or 
amphibian  with  food  and/or  water.  In 
those  cases,  the  shipper  shall  provide 
the  animal  with  sufficient  food  and 
uncontaminated  water  and  shall  supply 
the  carrier  with  specific  feeding 
instructions  in  a  manner  consistent  with 
the  regulations  outlined  in  Section 
14.108. 

Section  14.109  paragraph  (b)  proposes 
that  the  ambient  temperature  range  for 
reptiles  and  amphibians  while  in  the 
transportation  process  be  from  21.1  C 
(70  F)  to  26.7  C  (80  F).  While  some 
reptiles  and  amphibians  might  be  able 
to  survive  at  lower  temperatures,  many 
would  not.  Therefore,  the  Service 
proposes  that  shippers  and  carriers 
maintain  this  optimal  ambient 
temperature  range  to  ensure  high 
survivability  rates  for  all  transported 
reptiles  and  amphibians.  The  Service 
welcomes  any  comment  on  what  would 
constitute  a  more  optimal  ambient 
temperature  range  for  a/7  reptiles  and 
amphibians. 

Paragraph  (b)(2)  in  Section  14.110 
outlines  guidelines  and  methods  for 
pesticide  use  in  the  control  of  insects, 
ectoparasites,  and  other  pests.  The 
.Service  added  this  paragraph  to  ensure 
that  neither  the  shipper's  nor  the 
carrier's  pest  control  protocol  harms  the 
transported  animal's  health. 

The  second  category  of  revisions 
consists  of  new  sections  that  add  rules 
applying  specifically  to  one  of  the  five 
proposed  groupings  of  reptile  and 
amphibian  species.  These  revisions 
represent  the  incorporation  and 
adaptation  of  lATA  Live  Animals 
Regulations  into  50  CFR  part  14  for 
these  species.  Throughout  these 
sections,  the  Service  uses  the  word 
"animal"  instead  of  referring  to  each  of 
the  animals  within  that  grouping  of 
species.  The  Service  intends  for  the 
reader  to  understand  it  refers  to  any  and 
all  of  the  species  within  the  grouping. 
Sections  14.181  through  14.223  contain 
second  category  revisions. 

Within  these  sections,  some 
paragraphs  only  apply  to  specific 
species  within  the  larger  groupings. 
Paragraph  (b)(7)  of  Section  14.181 
contains  specific  guidelines  for  aquatic 
snakes.  The  shipper  shall  transport  only 
seasnakes.  elephant  trunk  snakes, 
tentacled  snakes  (Erpeton),  and  wart 
snakes  (Achrocordus)  in  damp  primary 
enclosures.  These  snakes  require  aquatic 


support  of  their  body  weight  to  ensure 
higher  survival  rates  during  transport. 
The  shipper  shall  transport  all  other 
aquatic  snakes  referred  to  generically  as 
"watersnakes"  in  the  same  way  as  the 
proposed  rule  outlines  for  other  snakes 
in  Sections  14.181  and  14.191:  warm 
and  dry  within  a  cloth  bag. 

Several  paragraphs — 14.182  (b), 
14.192  (c).  14.202  (a)  and  (b).  and  14.222 
(a) — refer  to  suitable,  non-organic,  or 
sterilized.packing  materials  within  the 
animal's  primary  enclosure.  The  Service 
added  this  language  to  assist  shippers  in 
avoiding  inadvertent  violations  of  the 
animal  and  plant  health  inspection  rules 
of  the  U.S.  Department  of  Agriculture 
(USDA) .  The  Service  recognizes  that 
many  container  notes  in  the  LATA  Live 
Animals  Regulations  recommend 
packing  material  such  as  brushwood, 
moss,  wood  chips,  or  other  organic 
substances.  However,  the  USDA 
expliciUy  prohibits  the  entry  of  such 
material  into  the  United  States.  The 
Service  used  the  term  "suitable"  in  this 
case  in  the  recognition  of  any  packing 
system  which  the  proposed  rule  failed 
to  include  in  its  list  of  acceptable 
methods  but  which  meet  the  more 
general  requirements. 

Paragraph  (b)  of  Section  14.192 
provides  guidelines  on  sealing  the  jaw 
of  crocodilians.  The  Service  has 
determined  that  some  commercial  tape 
and  most  duct  tape  adhesive  are 
harmful  to  the  thin  skin  covering  the 
heads  of  crocodilians.  Therefore, 
shippers  shall  only  use  those  materials 
specified  in  the  paragraph:  surgical  or 
veterinary  approved  tape. 

In  each  of^tne  sections  pertaining  to 
general  care  and  loading — Sections 
14.183. 14.193.  14.203.  14.213,  and 
14.223 — the  Service  expliciUy  prohibits 
the  shipper  from  mixing  species  in  a 
single  bag  or  compartmentalized 
container  within  the  primary  enclosure. 
The  Service  based  its  decision  on  the 
lATA  Live  Animals  Regulations,  which 
also  explicitly  prohibit  the  mixing  of 
species  within  the  animal's  primary 
enclosure. 

Paragraph  (b)  in  each  of  these  sections 
discuss  ambient  temperature  variance. 
The  regulation  in  these  paragraphs 
requires  shippers  and  carriers  to 
maintain  the  animal's  optimal  ambient 
temperature  range  throughout  the 
transport  process.  As  the  previous 
discussion  of  Section  14.109  noted,  the 
Service  considers  any  foilure  to  do  so  as 
a  violation  of  the  regulations  while 
recognizing  that  unexpected  events  may 
inadvertenUy  expose  the  animal  to  non- 
optimal  ambient  temperatures. 
Particularly  during  exposure  to  cold,  the 
animal  may  lie  dormant  for  prolonged 
periods,  and  even  appear  to  be  dead. 
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Therefore,  neither  the  shipi}er  nor  the 
carrier  shall  presume  the  animals  to  be 
dead. 

The  Service  also  prohibits  the  use  of 
corrugated  cardboard  or  corrugated 
board  in  constructing  a  primary 
enclosure,  imless  the  shipper  uses  it  to 
enclose  a  Styrofoam  primary  enclosure. 
The  Service  has  determined  that  these 
materials,  when  used  alone,  possess 
insufficient  strength  to  comply  with 
either  the  general  construction 
guidelines  for  primary  enclosures  in 
Section  14.106  or  in  the  species 
grouping  specific  construction 
guidelines  for  primary  enclosures  in 
Sections  14.181,  14.191, 14.201, 14.211, 
and  14.221. 

Another  change  involves  the 
proposed  regulations  for  transporting 
hatchling  turtles,  or  any  turtle  with  a 
carapace  length  of  less  than  10  cm  (4 
in),  outlined  in  sections  14.211-14.213. 
Presently,  the  United  States  does  not 
permit  the  commercial  importation  of 
turtles  of  this  size.  Noncommercial 
imports  are  limited  in  number  and  may 
require  specific  measures  to  protect  the 
public  health  (42  CFR  17.52). 

Section  14.211  details  guidelines  for 
constructing  primary  enclosures  for 
transporting  these  hatchling  turtles.  The 
Service  enhanced  the  LATA  Live 
Animals  Regulations  container 
requirement  »47  by  reducing  the  number 
of  hatcblings  that  a  shipper  can  place  in 
each  of  the  primary  enclosure's 
compartmentalized  containers  from  62 
to  25.  The  Service  justifies  its  decision 
based  upon  the  need  to  increase 
survivorship  and  to  protect  the  animals' 
welfare.  Nevertheless,  the  Service 
followed  the  LATA  guidelines  in  the 
number  of  compartmentalized 
containers  per  primary  enclosure  (four). 

Sections  14.121  through  14.172 
contain  no  changes  whatsoever  because 
they  contain  specific  rules  applicable 
only  to  particular  groups  of  mammal 
and  bird  species.  The  Service  chose  not 
to  malte  any  changes  to  the  rules 
applying  to  the  humane  and  healthful 
transport  of  wild  mammals  and  birds. 
Thus,  the  Service  will  not  consider  any 
comments  made  by  the  public 
pertaining  to  mammals  and  birds  at  this 
time  in  formulating  the  final  rule  but 
could  consider  them  as  a  separate  effort 
by  the  Service. 

Finally,  this  document  contains  only 
those  sections  of  50  CFR  part  14  subpart 
J  in  which  the  proposed  rule  revises 
and/ or  adds  words,  a  sentence(s),  a 
paragraph(s),  or  an  entire  section(s). 


Required  Detenninatioiis 

Economic  Effect— Executive  Order 
12866 

The  Service  has  concluded  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  in  the  sense  of 
Executive  Order  12866  and  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  The  Service 
bases  its  conclusion  on  the  fact  that  the 
proposed  rule  takes  existing  industry 
standards  already  in  practice, 
strengthens  them  for  some  species  for 
biological  reasons,  and  codifies  them 
into  U.S.  Federal  regulations. 

In  those  cases  where  the  Service  has 
strengthened  industry  standards,  it  has 
done  so  to  decrease  the  expected 
mortality  rate  of  the  animds.  Shippers 
may  experience  incremental  cost 
increases  from  having  to  improve  the 
primary  enclosures  to  meet  the 
proposed  rule's  specifications. 
Similarly,  shippers  may  have  to  produce 
or  purchase  more  primary  enclosures  to 
comply  with  the  lower  number  of 
animals  per  primary  enclosure  that  the 
Service  has  proposed  for  certain  species. 
However,  the  shipper  will  capture 
additional  benefits  from  the  decreased 
mortality  rate  which  should  of^t  and 
may  even  exceed  the  additional  costs 
the  shipper  may  incur  in  either  of  these 
scenarios.  Therefore,  without  available 
data  proving  or  disproving  either  its 
analysis'  assumptions  or  conclusions, 
the  Service  has  determined  that  the 
proposed  rule  will  pose  no  significant 
additional  financial  or  economic  cost  to 
shippers  and  carriers. 

Moreover,  the  proposed  rule  does  not 
include  any  additional  inspections  or 
fees,  so  it  does  not  pose  any  additional 
cost  to  shippers  or  carriers.  Thus,  the 
supply  price  of  engaging  in  wildlife 
trade  will  remain  the  same.  Similarly, 
with  no  additional  or  incremental  cost 
for  the  supplier  to  pass  on  to  the 
consumer,  the  proposed  rule  will  not 
raise  the  price  paid  for  any  class  of 
consumer:  wholesalers,  retailers,  or 
retail  customers.  Without  any 
significant  net  price,  market  or 
competitive  effects,  the  proposed  rule 
probably  will  not  cause  measurable 
change  to  any  of  the  accounts  in  the 
balance  of  payments  for  either  the 
exporting  or  importing  coimtry. 
Therefore,  the  proposed  rule  will  not 
have  a  significant  effect  at  either  the 
sectoral  or  macroeconomlc  level. 

The  Regulation  Flexibility  Act 

The  Service  has  also  certified  that 
these  revisions  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  by  the  Regulatory  Flexibility 


ACt  (5  U.S.C.  601  et  seq.j.  ihe  proposed 
rule  will  require  all  entities  to  comply 
with  the  proposed  regulations, 
regardless  of  their  size.  The  above 
discussion  established  that  the 
scientifically  determined  strengthening 
of  current  industry  standards  at  worst 
will  have  no  significant  or  measurable 
economic  effect  and  potentially  may 
benefit  shippers.  Moreover,  the  Service 
expects  that  the  revisions  would  reduce 
the  burden  on  small  entities  by  making 
requirements  clearer,  but  not  more 
stringent. 

Executive  Order  12988 

The  Service  has  determined  that  this 
proposed  rule  meets  the  applicable 
standards  provided  in  Sections  3(a)  and 
(b)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  Service  has  examined  this 
proposed  rule  under  the  Paperwork 
Reduction  Act  of  1995,  and  found  it  to 
contain  no  information  collection 
requirements. 

List  of  Subjects  in  50  CFR  Part  14 

Animal  welfare,  Exports,  Fish, 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  50  CFR  subpart  J  is 
proposed  to  be  amended  as  follows: 

PART  14— {AMENDED] 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  18  U.S.C  42(c);  16  U.S.C  3371- 
3378;  16  U.S.C.  1538(d)-(f),  1540(0:  16  U.S.C 
1382;  16  U.S.C  705.  712;  31  U.S.C.  483(a). 

2.  The  Title  of  Subpart  J  is  revised  and 
new  sections  14.181  through  14.223  are 
added  to  the  table  of  contents  read  as 
follows: 

Subpart  J— Standards  for  the  Humane 
and  Healthful  Transport  of  Wild 
Mammals,  Birds,  Reptiles,  and 
-  '  pnibians  to  the  United  States 

Specificatioas  for  Reptiles  Group  1  (Small 
Squamata,  Small  Crocodylia, 
Rhyndiocephalia) 

14.161    Design  and  construction. 

14.182  Preparations  before  dispatch. 

14.183  General  care  and  loading. 

Specification  for  Reptiles  Group  2  (Lar^ 
Crocodylia  and  Large  Squamata) 

14.191  Design  and  construction. 

14.192  Prefwrations  before  disfwtch. 

14.193  General  care  and  loading. 

Specification  for  Reptiles  Group  3 
(Testudiim) 

14.201    Design  and  construction. 
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14.202  Preparationi  belu.'^  Jispatcti. 

14.203  General  care  and  loading. 

Specification  for  Reptile*  Group  4  Quvenile 
or  Hatchling  Turtles) 

14.211  Design  and  construction. 

14.212  Preparations  before  dispatch. 

14.213  General  care  and  loading. 

Specification  for  Amphibians  (UrodeU/ 
Caudata,  Anura/Salientia,  and 
Gymnophiona  Apoda) 

14.221  Design  and  construction. 

14.222  Preparations  before  dispatch. 

14.223  General  care  and  loading. 

3.  Section  14.101  is  revised  to  read  as 
follows: 

§14.101    Purposes. 

The  purpose  of  this  subpart  is  to 
prescribe  requirements  necessary  to 
ensure  that  live  wild  manunals,  birds, 
reptiles,  and  amphibians  shipped  to  the 
United  States  arrive  alive,  healthy,  and 
uninjured,  and  that  transportation  of 
such  animals  occurs  under  humane  and 
healthful  conditions.  These  regulations 
implement  Section  9(d)  of  the  Lacey  Act 
Amendments  of  1981  (18  U.S.C.  42(c)). 

4.  Section  14.102  is  amended  by 
revising  the  definitions  for  Ambient  air 
temperature.  Carrier,  Communicable 
disease,  Handle,  Holding  area,  Primary 
enclosure,  and  Sanitize,  and  by  adding 
definitions  for  Inner  enclosure.  Reptiles 
Group  1,  Reptiles  Group  2,  Reptiles 
Group  3  and  Reptiles  Group  4,  below  to 
read  as  follows: 

f  14.102    Definitions. 

•  •        •        •        • 

Ambient  air  temperature  means  the 
temperature  of  the  air  surrounding  a 
primary  enclosure  containing  a  wild 
mammal,  bird,  reptile,  or  amphibian. 

•  •        *        *        • 

Carrier  means  any  person  operating 
an  airline,  railroad,  motor  carrier, 
shipping  line,  or  other  enterprise 
engaged  in  the  business  of  transporting 
any  wild  mammal,  bird,  reptile,  or 
amphibian  for  any  purpose  including 
exhibition  and  for  any  person,  including 
itself. 

Communicable  disease  means  any 
contagious,  infectious,  or  transmissible 
disease  or  parasite,  either  internal  or 
external,  of  wild  mammals,  birds, 
reptiles,  or  amphibians. 

•  •        *        •        • 

Handle  means  feed,  house, 
manipulate,  crate,  shift,  transfer, 
immobilize,  restrain,  treat,  or  otherwise 
control  the  movement  or  activities  of 
any  wild  mammal,  bird,  reptile,  or 
amphibian. 

Holding  area  means  a  designated  area 
at  or  within  a  terminal  facility  that  has 
been  specially  prepared  to  provide 
shelter  and  other  requirements  for  wild 


mammals,  birds,  reptiles,  or  amphibians 
being  transported  to  the  United  States 
and  in  which  such  wild  mammals, 
birds,  reptiles,  or  amphibians  are 
maintained  within  the  specified  range  of 
ambient  temperature  prior  to,  during,  or 
following  such  shipment. 

•  •        •        •        * 

Inner  enclosure  means,  in  the  case  of 
reptiles  and  amphibians,  any  box,  bag, 
sack,  plastic  jar,  or  similar  container 
which  may  contain  reptiles  and 
amphibians  within  the  primary 
enclosure. 

Primary  enclosure  means  any 
structure  used  to  restrict  a  mammal, 
bird,  reptile  or  amphibian  to  a  limited 
amount  of  space,  such  as  a  cage,  box, 
crate,  room,  pen,  nm,  stall,  pool,  or 
hutch.  Primary  enclosure  does  not  mean 
a  subdivision,  section  or 
compartmentalized  container  within  a 
cage,  box,  crate,  room,  pen,  run.  stall, 
pool,  or  hutch. 

•  •        •        *        • 

Reptiles  Group  1  means  any  of  the 
following  reptiles:  Crocodilians  under 
60  cm  (24  in).  Lizards  under  30  cm  (12 
in).  Snakes  under  90  cm  (36  in),  or  other 
reptiles  (unless  otherwise  specified). 

Reptiles  Group  2  means  any  of  the 
following  reptiles:  Crocodilians  over  60 
cm  (24  in).  Lizards  over  30  cm  (12  in), 
or  Snakes  over  90  cm  (36  in).  Reptiles 
Group  3  (Order  Testudinata)  means  any 
of  the  following  reptiles:  Turtle  species 
of  carapace  length  equal  to  or  greater 
than  4.5  CM  (1.75  in).  Marine  turtles. 
Terrapin  species,  or  Tortoise  species. 

Reptiles  Group  3  (Order  Testudinata) 
means  any  of  the  following  reptiles: 
Turtle  species  of  carapace  length  equal 
to  or  greater  than  4.5  CM(1.75in), 
Marine  turtles.  Terrapin  species,  or 
Tortoise  species. 

Reptiles  Group  4  means  any  juvenile 
or  hatchling  turtles  of  less  than  4.5  cm 
(1.75  in)  in  carapace  length. 

Sanitize  means  to  make  physically 
clean  and,  as  far  as  possible,  free  of 
toxic  or  infectious  agents  injurious  to 
the  health  of  wild  mammals,  birds, 
reptiles,  or  amphibians. 
•        •        •        •        • 

5.  Section  14.103  is  revised  to  read  as 
follows: 

f  14.103    Prohibitions. 

Unless  the  shipper  fully  satisfies  the 
requirements  of  this  subpart  J  and  meets 
all  other  legal  requirements,  it  is 
unlawful  for  any  person  to  transport  to 
the  United  States,  cause  to  be 
transported  to  the  United  States,  or 
allow  the  transportation  to  the  United 
States  any  live  wild  mammal,  bird, 
reptile,  or  amphibian.  It  shall  be 
unlawful  for  any  person  to  import,  to 


transport,  or  to  cause  or  permit  the 
transportation  to  the  United  States  any 
wild  mammal,  bird,  reptile,  or 
amphibian  under  inhumane  or 
unhealthful  conditions  or  in  violation  of 
this  subpart  J. 

6.  Section  14.104  is  revised  to  read  as 
follows: 

$  1 4. 1 04    Translations. 

Any  certificate  or  dociunent  required 
by  this  subpart  to  accompany  a 
mammal,  bird,  reptile,  or  amphibian 
transported  to  the  United  States  and 
written  in  a  foreign  language  must  be 
accompanied  by  an  accurate  English 
translation. 

7.  Section  14.105  is  amended  by 
revising  the  paragraphs  (a),  (b)(1),  (c), 
and  (d)  to  read  as  follows: 

S 1 4.1 05    Consignment  to  carrier. 

(a)  No  carrier  shall  accept  any  live 
wild  mammal,  bird,  reptile,  or 
amphibian  for  transport  to  the  United 
States  that  a  veterinarian  certified  as 
qualified  by  the  national  government  of 
the  initial  country  fi'om  which  the 
mammal,  bird,  reptile,  or  amphibian  is 
being  exported  has  not  examined  within 
10  days  prior  to  commencement  of 
transport  to  the  United  States.  If  the 
national  government  of  such  country 
does  not  certify  veterinarians,  then  the 
veterinarian  must  possess  either 
certification  or  a  license  from  a  local 
government  authority  designated  by  the 
national  government  as  authorized  to 
certify  veterinarians. 

(b)(1)  A  certificate  of  veterinary 
medical  inspection,  signed  by  the 
examining  veterinarian,  stating  that  the 
animal  has  been  examined,  is  healthy, 
appears  to  be  firee  of  any  communicable 
disease,  and  is  able  to  withstand  the 
normal  rigors  of  transport  must 
accompany  the  mammal,  bird,  reptile, 
or  amphibian:  the  certificate  should 
include  the  veterinarian's  license 
number,  certification  niunber,  or 
equivalent.  The  carrier  shall  not  accept 
a  mammal  in  the  last  third  of  its 
pregnancy,  if  this  is  detectable  using 
professionally  accepted  standards,  for 
transport  to  the  United  States  except  for 
medical  treatment  and  unless  the 
examining  veterinarian  certifies  in 
writing  that  she  or  he  has  examined  the 
animal,  evaluated  the  state  of 
pregnancy,  and,  despite  the  medical 
condition  requiring  treatment, 
determined  that  the  animal  is  able 
physically  to  withstand  the  normal 
rigors  of  transportation  to  the  United 
States. 


(c)  A  sick  or  injured  wild  mammal, 
bird,  reptile,  or  amphibian  shall  be 
permitted  transport  to  the  United  States 
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only  if  the  primary  purpose  of  such 
transport  is  for  needed  medical 
treatment  and  upon  certification  in 
writing  by  the  examining  veterinarian 
that  the  treatment  is  necessary  and  the 
animal  is  able  to  withstand  the  normal 
rigors  of  travel  in  its  present  condition. 
A  veterinary  attendant  qualified  to  care 
for  and  treat  the  sick  or  injured  animal 
shall  accompany  it  at  all  times 
throughout  the  transport  process  and 
have  continuous  access  to  it  at  all  times. 
This  individual  shall  be  in  possession  of 
or  have  ready  access  to  all  medications 
to  be  administered  during  the  transport. 
Furthermore,  no  carrier  shall  accept  any 
live  animals  that  have  visible  external 
parasites,  such  as  ticks,  mites,  or 
leeches. 

(d)  No  carrier  shall  accept  any  wild 
mammal,  bird,  reptile,  or  amphibian  for 
transport  to  the  United  States  presented 
by  the  shipper  less  than  1  hour  or  more 
than  6  hours  prior  to  the  scheduled 
departure  of  the  conveyance  on  which 
it  is  to  be  transported.  The  carrier  shall 
notify  the  crew  of  the  presence  of  live 
animal  shipments. 

8.  Section  14.106  is  amended  by 
adding  paragraph  (b)(8);  revising  the 
introductory  text;  and  revising 
paragraphs  (a),  (b)  introductory  text, 
(b)(1),  (b)(2).  (b)(4),  (b)(5),  (b)(6),  (b)(7). 
(c).  (d),  (e),  (f),  (g),  and  (h)  to  read  as 
follows 

i  14.106    Primary  enclosures. 

No  carrier  shall  accept  for  transport  to 
the  United  States  any  live  wild 
mammal,  bird,  reptile,  or  amphibian  in 
a  primary  enclosiu«  that  does  not 
conform  to  the  following  requirements: 

(a)  The  most  current  edition  of  the 
Container  Requirements  of  the  Live 
Animals  Regulations  (LAR)  published 
by  the  International  Air  Transport 
Association  (LATA)  shall  be  complied 
with  by  all  parties  transporting  wild 
mammals,  birds,  reptiles,  or  amphibians 
to  the  United  States.  The  Director  of  the 
Federal  Register  approved  incorporation 
of  LAR  by  reference  in  accordance  with 
5  U.S.Q  552(a)  and  1  CFR  51.  The 
public  and  all  interested  parties  may 
obtain  copies  from  lATA,  2000  Peel  St., 
Montreal,  Quebec.  Canada  H3A  2R4. 
The  public  and  all  interested  parties 
may  inspect  copies  at  the  U.S.  Fish  and . 
Wildlife  Service,  4401  N.  Fairfax  Dr., 
Arlington,  VA  22203  or  at  the  Office  of 
the  Federal  Register,  800  N.  Capitol  St., 
NW.,  Suite  700,  Washington,  DC.  In  case 
of  any  conflict  between  LATA  and  the 
regulations  in  this  subpart,  this  subpari 
shall  govern. 

(b)  The  primary  enclosure  shall  be 
constructed  so  that — 

(1)  The  strength  of  the  primary 
enclosure  is  sufficient  to  contain  the 


mammal,  bird,  reptile,  or  amphibian 
and  to  withstand  the  normal  effects  of 
transport; 

(2)  The  interior  of  the  primary 
enclosure  is  smooth  and  free  from  any 
protrusion,  projection,  or  abrasive 
material  that  could  be  injurious  to  the 
mammal,  bird,  reptile,  or  amphibian 
within; 
•        *        *        *        • 

(4)  The  primary  enclosiue  may  be 
closed  and  provide  secure  access  with 
an  animal-proof  device  designed  to 
prevent  accidental  opening  and  release 
of  the  mammal,  bird,  reptile,  or 
amphibian; 

(5)  The  opening  of  the  primary 
enclosure  will  be  easily  accessible  for 
either  emergency  removal  or  inspection 
of  the  mammal,  bird,  reptile,  or 
amphibian  by  authorized  personnel 
while  minimizing  the  risk  of  escape  of 
the  mammal,  bird,  reptile,  or 
amphibian; 

(6)  The  primary  enclosure  will  have 
sufficient  openings  to  ensure  adequate 
air  exchange  at  all  times  to  meet  the 
respiratory  needs  of  the  bird,  mammal, 
reptile,  or  amphibian,  by  providing 
adequate  ventilation  on  at  least  three 
sides,  with  the  primary  enclosures  for 
aquatic  reptile  and  amphibian  species 
being  leakproof  and  oxygenated  to 
prevent  desiccation,  and  with 
ventilation  ensured  by  placing  the 
majority  of  the  ventilation  on  the  upper 
part  of  the  primary  enclosure,  and  by 
securely  attaching  meshed  openings  to 
the  primary  container  to  prevent 
possible  occlusion  of  inner  ventilation 
holes  by  the  primary  container  when 
needed. 

(7)  No  dividers  or  any  other  material 
will  be  placed  into  the  primary 
enclosure  that  may  preclude  adequate 
ventilation  or  create  a  multi-layered 
primary  enclosure  for  the  purpose  of 
increasing  animal  density  within  the 
primary  enclosure;  and 

(8)  AJiy  construction  materials  used 
will  not  contain  treatment  of  any  paint, 
preservative,  or  other  chemical  that  is 
injurious  or  otherwise  harmful  to  the 
health  or  well-being  of  wild  mammals, 
birds,  reptiles,  and  amphibiaixs. 

(c)  Unless  the  shipper  or  carrier 
permanently  affixes  the  primary 
enclosure  in  the  conveyance,  or  the 
enclosure  has  an  open  top  for  certain 
large  mammals,  the  shipp>er  shall  fit 
spacer  bars  allowing  circulation  of  air 
around  the  primary  enclosure  to  the 
exterior  of  the  primary  enclosure's  top, 
sides,  and  base.  Spacer  bars  on  a 
primary  enclosure  need  extend  no  more 
than  15  centimeters  (6  inches)  from  the 
surface  of  the  enclosure.  Within  this  6- 
inch  limit,  the  spacers  on  a  primary 


enclosure  containing  one  animal  shall 
extend  a  distance  equal  to  at  least  10 
percent  of  the  longer  dimension  of  the 
surface  to  which  they  are  attached,  and 
the  spacers  on  a  primary  enclosure 
containing  more  than  one  animal  shall 
extend  a  distance  equal  to  at  least  20 
percent  of  the  longer  dimension  of  the 
surface  to  which  they  are  attached.  For 
reptiles  and  amphibians,  the  primary 
enclosiu*e  ^hall  be  large  enough  to  allow 
the  animal  to  lie  in  a  natiual  manner 
with  enough  space  so  that  stacking  of 
animals  within  the  same  primary 
enclosure  is  avoidable.  The  height  of  the 
primary  enclosure  shall  permit  an  air 
flow  over  the  animal  or  its/their 
container  but  prevent  stacking.  The 
primary  enclosure  shall  have  a 
clearance  of  3  cm  (1.2  in)  above  the 
highest  point  of  the  animal  and  1  cm  (.4 
in)  for  frog  species  of  less  than  or  equal 
to  1  cm  (.4  in)  in  size.  The  shipper  shall 
increase  this  clearance  accordingly  for 
the  larger  species. 

(d)  The  shipper  shall  ensure  the 
primary  enclosiue  has  adequate 
handholds  or  other  devices  for  lifting  by 
hand  or  to  facilitate  lifting  and  carrying 
by  machine  if  the  carrier  has  not 
permanently  affixed  it  within  the 
conveyance.  The  shipper  shall  make 
such  handholds  or  other  devices  an 
integral  part  of  the  primary  enclosure, 
shall  enable  them  to  be  lifted  without 
excessive  tipping,  and  shall  design  them 
so  that  the  person  handling  the  primary 
enclosure  will  not  come  in  contact  with 
the  animals  contained  within. 

(e)  A  primary  enclosiue  shall  have  a 
solid,  leak-proof  bottom  or  removable, 
leak-proof  collection  tray  under  a  slatted 
or  wire  mesh  floor.  The  shipper  shall 
design  and  construct  a  slatted  or  wire 
mesh  floor  in  a  manner  such  that  the 
spaces  between  the  slats  or  the  holes  in 
the  mesh  cannot  trap  the  limbs  of 
animals  contained  within  the  primary 
enclosure.  A  primary  enclosure  for 
mammals  shall  contain  unused 
absorbent  litter  on  the  solid  bottom  or 
in  the  leak-proof  tray  in  sufficient 
quantity  to  absorb  and  cover  excreta. 
This  litter  shall  be  safe  and  nontoxic 
and  shall  not  resemble  food  normally 
consimied  by  the  mammals.  A  primary 
enclosure  used  to  transport  marine 
mammals  in  water,  in  a  waterproof 
enclosure,  a  sling,  or  on  foam  is  exempt 
from  the  requirement  to  contain  litter.  A 
primary  enclosure  used  to  transport 
birds  shall  not  contain  litter,  unless  the 
examining  veterinarian  has  specified  in 
writing  that  litter  is  medically 
necessary.  For  those  amphibians  and 
species  of  reptiles  that  require  it,  the 
primary  enclosures  shall  include 
dampened  bedding  to  provide  the 
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necessary  moisture  throughout  the 
transportation  period. 

(f)  If  a  shipper  or  carrier  previously 
has  used  a  primary  enclosure  to 
transport  or  store  wild  mammals,  birds, 
reptiles  or  amphibians,  the  shipper  or 
carrier  shall  clean  and  sanitize  the 
primary  enclosure  in  a  manner  that  will 
destroy  pathogenic  agents  and  pests 
injurious  to  the  health  of  wild 
mammals,  birds,  reptiles,  and 
amphibians  before  the  primary 
enclosure  can  be  re-used.  No  carrier  or 
shipper  shall  co-mingle  live  animal 
shipments  with  inanimate  cargo  during 
transit. 

(g)  For  a  primary  enclosure  that  the 
shipper  has  not  permanently  affixed  in 
the  conveyance,  the  shipper  shall  mark 
in  English  on  the  outside  of  the  top  and 
one  or  more  sides  of  the  primary 
enclosure,  in  letters  not  less  than  2.5  cm 
(1  in)  in  height,  "Live  Animals"  or 
"Wild  Animals."  "Do  Not  Tip,"  "Only 
Authorized  Personnel  May  Open 
Container,"  and  other  appropriate  or 
required  instructions.  The  shipper  shall 
also  conspicuously  mark  all  primary 
enclosure  sides  on  the  outside  with 
arrows  to  indicate  the  correct  upright 
position  of  the  primary  enclosure.  These 
arrows  should  extend  up  the  sides  of  the 
primary  enclosure  so  that  the  point  of 
the  arrow  is  visible  and  clearly  indicates 
the  top  of  the  primary  enclosure.  The 
shipper  shall  also  correctly  label  on  the 
outside  of  the  primary  enclosure  the 
quantity  and  scientific  name  of  the 
species  inside  each  of  the  inner 
enclosures. 

(h)  The  shipper  shall  securely  attach 
to  each  primary  enclosure  food  and 
water  instructions  as  specified  in 
§  14.108,  information  regarding  what 
constitutes  obvious  signs  of  stress  in  the 
species  being  transported,  and 
information  about  any  drugs  or 
medication  to  be  administered  by  the 
accompanying  veterinary  attendant. 
Copies  of  shipping  documents 
accompanying  the  shipment  shall  also 
be  securely  attached  to  the  primary 
enclosure.  The  carrier's  pouch  or 
manifest  container  or  the  shipper's 
attendant  accompanying  the  wild 
mammal,  bird,  reptile,  or  amphibian 
shall  carry  the  original  documents. 
•        *        *        •        • 

9.  Section  14.107  is  amended  by 
revising  paragraphs  (a),  (c)  and  (e)  to 
read  as  follows: 

§  1 4. 1 07    Conveyance. 

(a)  The  carrier  shall  design,  construct, 
and  maintain  the  animal  cargo  space  of 
a  conveyance  which  it  uses  to  transport 
wild  mammals,  birds,  reptiles,  or 
amphibians  to  the  United  States  in  such 


a  way  that  ensures  the  humane  and 
healthful  transport  of  the  animals. 

♦  •        *        *        * 

(c)  Neither  the  shipper  nor  the  carrier 
shall  place  any  wild  mammal,  bird, 
reptile,  or  amphibian  in  a  cargo  space  of 
a  conveyance  that  does  not  provide 
sufRcient  air  for  it  to  breathe  normally. 
Shippers  and  carriers  shall  position 
primary  enclosures  in  a  cargo  space  in 
such  a  manner  that  each  animal  within 
a  primary  enclosure  has  access  to 
sufficient  air  for  normal  breathing. 
»        *        •        *        * 

(e)  Neither  the  shipper  nor  the  carrier 
shall  transport  a  wild  mammal,  bird, 
reptile,  or  amphibian  in  a  cargo  space 
that  contains  any  material,  substance,  or 
device  that  may  result  in  inhumane 
conditions  or  injury  to  the  animal's 
health  unless  the  shipper  or  carrier  take 
all  reasonable  precautions  to  prevent 
such  conditions  or  injury. 

10.  Section  14.108  is  amended  by 
revising  paragraphs  (b),  (c),  (d),  (e),  and 
(f),  and  adding  paragraph  (g)  to  read  as 
follows: 

§14.108    Food  and  water. 

•  •        •        •        • 

(b)  No  carrier  shall  provide  any  food 
or  water  to  reptiles  or  amphibians 
during  the  duration  of  the  journey, 
unless  specifically  directed  to  do  so  in 
writing  by  a  veterinarian. 

(c)  A  mammal  or  bird  requiring 
drinking  water  shall  have 
uncontaminated  water  suitable  for 
drinking  made  available  to  it  at  all  times 
prior  to  commencement  of  transport  to 
the  United  States,  during  intermediate 
stopovers,  and  upon  arrival  in  the 
United  States,  or  as  directed  by  the 
shipper's  written  instructions. 

(d)  A  mammal  or  bird  that  obtains 
moisture  from  fruits  or  other  food  shall 
be  provided  such  food  prior  to 
commencement  of  transport  to  the 
United  States,  during  stopovers,  and 
upon  arrival  in  the  United  States,  or  as 
directed  by  the  shipper's  written 
instructions. 

(e)  During  a  stopover  or  while  still  in 
the  custody  of  the  carrier  after  arrival  in 
the  United  States,  the  shipper  or  carrier 
shall  observe  the  primary  enclosure  of 
the  mammal,  bird,  reptile,  or  amphibian 
in  transit  no  less  frequently  than  once 
every  four  hours  and  shall  provide  food 
and  water  to  manunals  and  birds 
according  to  the  instructions  required 
by  oaragraph  (a)  of  this  section. 

(f)  Suitable  and  sufficient  food  shall 
be  made  available  to  mammals  and 
birds  during  transport  and  to  reptiles  or 
amphibians,  if  specifically  directed  to 
do  so  in  writing  by  a  veterinarian. 

(g)  Additional  requirements  for 
feeding  and  watering  particular  kinds  of 


animais  are  lound  below  in  the 
specifications  for  the  various  groups. 

11.  Section  14.109  is  revised  to  read 
as  follows: 

§14.109    Care  in  transit 

(a)  During  transportation  to  the 
United  States,  including  any  stopovers 
during  transport,  the  carrier  shall 
visually  inspect  each  primary  enclosure 
not  less  than  once  every  4  hours,  or  in 
the  case  of  air  transport,  every  4  hours 
whenever  the  cargo  hold  is  accessible. 
During  such  inspections,  the  carrier 
shall  verify  that  the  ambient 
temperatiue  is  within  allowable  limits 
(see  §  14.109(b)),  that  the  journey  has 
not  damaged  either  the  primary 
enclosure,  and  that  the  animals  receive 
adequate  ventilation,  and  that,  when 
transport  is  by  air,  the  carrier  maintains 
suitable  air  pressure  to  support  live 
animals  within  the  cargo  area  (pressure 
equivalent  to  a  maximum  altitude  of 
8000  feet).  During  these  observations  the 
carrier  shall  also  determine  whether  any 
birds  or  mamals  are  in  obvious  distress 
as  described  in  documents  attached  to 
the  primary  enclosure.  The  absence  of 
such  a  document  or  the  absence  of 
information  as  to  signs  of  distress  shall 
not  remove  this  responsibility.  The 
carrier  shall  attempt  and  shall  consult 
the  shipper  concerning  any  possible 
need  for  veterinary  care  if  no  veterinary 
attendant  is  traveling  with  the 
shipment;  if  the  shipper  cannot  be 
reached  in  the  case  of  an  emergency, 
qualified  veterinary  care  should  be 
provided.  A  veterinarian  or  qualified 
attendant  traveling  with  the  shipment 
shall  be  provided  access  to  the  animal. 

(b)  Unless  otherwise  specified  in  this 
paragraph  or  in  writing  by  the 
examining  veterinarian,  neither  the 
shipper  nor  the  carrier  shall  allow  the 
ambient  air  temperature  in  a  holding 
area,  transporting  device,  conveyance, 
or  terminal  facility  containing  mammals 
or  birds  to  fall  below  12.8  degrees  C  (55 
degrees  F)  nor  to  exceed  26.7  degrees  C 
(80  degrees  F).  Either  the  shipper  or  the 
carrier  shall  provide  auxiliary 
ventilation  when  the  ambient  air 
temperature  is  23.9  degrees  C  (75 
degrees  F)  or  higher.  In  the  case  of 
penguins  and  auks,  neither  the  shipper 
nor  the  carrier  shall  allow  the  ambient 
air  temperature  to  exceed  18.3  degrees 
C  (65  degrees  F)  at  any  time,  and 
auxiliary  ventilation  shall  be  provided 
when  the  ambient  air  temperature 
exceeds  15.6  degrees  C  (60  degrees  F). 
In  the  case  of  polar  bears  and  sea  otters, 
neither  the  shipper  nor  the  carrier  shall 
allow  the  ambient  air  temperature  to 
exceed  10  degrees  C  (50  degrees  F).  In 
the  case  of  reptiles,  neither  the  shipper 
nor  the  carrier  shall  allow  the  ambient 
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temperatures  to  fall  below  21.1 
C  (70  degrees  F)  nor  to  exceed  26.7 
degrees  C  (80  degrees  F).  In  the  case  of 
amphibians,  neither  the  shipper  nor  the 
carrier  shall  allow  the  ambient 
temperatures  to  fall  below  15.6  degrees 
C  (60  degrees  F),  nor  to  exceed  21.1 
degrees  C  (70  degrees  F). 

12.  Section  14.110  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  and  (b)(2),  to  read  as  follows: 


$14,110    Terminall 

(a)  Any  terminal  facility  used  for  wild 
mammal,  bird,  reptile,  or  amphibian 
transport  in  the  country  of  export, 
stopover  countries,  or  the  United  States 
shall  contain  a  separate  animal  holding 
area  or  areas.  No  carrier  or  shipper  shall 
co-mingle  live  animal  shipments  with 
inanimate  cargo  in  the  designated 
animal  holding  area. 

(b)  A  carrier  or  shipper  holding  any 
wild  mammals,  birds,  reptiles,  or 
amphibians  in  a  terminal  facility  shall 
provide  the  following: 

*  •        •        •         * 

(2)  An  effective  program  for  the 
control  of  insects,  ectoparasites,  and 
pests  of  mammals,  birds,  reptiles,  or 
amphibians  using  the  following 
methods  for  the  animals:  the  shipper  or 
carrier  shall  apply  only  non-residual 
pesticides  which  are  non-toxic  to  the 
animals  and  apply  them  only  when  the 
animals  are  not  present  in  the  room;  the 
shipper  or  carrier  shall  wash  away  the 
pesticide  after  the  application  period 
elapses;  and  neither  the  shipper  nor  the 
carrier  shall  introduce  the  animals  again 
until  after  ventilating  the  room  to  be  free 
from  fiimes  and  vapor  for  24  hours; 

*  •        *        •        • 

13.  Section  14.111  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  (e),  (f) 
introductory  text.  (fl(l),  (f)(4);  and 
adding  (f)(5)  to  read  as  follows: 

§14.111     HaoGiing. 

(a)  Care  shall  be  exercised  to  avoid 
handling  the  primary  enclosure  in  a 
manner  likely  to  cause  physical  or 
behavioral  trauma  or  stress  to  the  wild 
mammals,  birds,  reptiles,  or 
amphibians. 

(b)  Neither  the  shipper  nor  the  carrier 
shall  drop,  tip  excessively,  or  otherwise 
mishandle  a  primary  enclosure  used  to 
move  any  wild  mammals,  birds, 
reptiles,  or  amphibians,  nor  shall  they 
stack  or  place  the  primary  enclosure  in 
a  maimer  that  may  result  in  its  falling 
or  being  tipped. 

*  •        *        •        * 

(d)  The  carrier  shall  accomplish  the 
transport  of  wild  mammals,  birds, 
reptiles,  or  amphibians  to  the  United 
States  in  the  most  expeditious  manner, 


with  the  fewest  stopovers  possible,  and 
without  unnecessary  delays. 

(e)  The  carrier  shall  load  live  wild 
mammals,  birds,  reptiles,  or  amphibians 
last  and  unload  them  first  from  a 
conveyance  consistent  with  other 
procedures  and  requirements  of  the 
carrier. 

(f)  A  carrier  shall  not  allow  wild 
mammals,  birds,  reptiles,  or  amphibians 
to  remain  for  extended  periods  of  time 
outside  a  holding  area  and  shall  move 
them  between  a  holding  area  and  a 
conveyance  as  expeditiously  as 
possible.  A  carrier  or  shipper 
maintaining  wild  mammals,  birds, 
reptiles,  or  amphibians  in  a  holding 
area,  or  transporting  them  to  or  from  a 
holding  area  or  between  a  holding  area 
and  a  conveyance,  shall  provide  the 
following: 

(1)  Shelter  from  sunlight,  artificial 
light,  cold  air,  drafts,  and/or  heat.  When 
sunlight  and/or  artificial  light  is  likely 
to  cause  overheating  or  discomfort, 
sufficient  shade  and/or  darkness  shall 
be  provided  to  protect  animals  from  the 
light  or  heat. 

(4)  Shelter  from  drafts,  and/or  air 
conditioners.  The  shipper  and  the 
carrier  shall  provide  animals  protection 
from  drafts. 

(5)  Protection  from  harassment.  The 
shipper  and  the  carrier  shall  protect 
animals  bom  disturbances,  including, 
but  not  limited  to,  harassment  by 
humans,  other  animals,  or  machinery 
that  makes  noise,  emits  fumes,  heat,  or 
light,  or  causes  vibration. 

14.  Section  14.112  is  revised  to  read 
as  follows: 

§  14.1 12    Othef  appttoaoie  provisions. 

In  addition  to  the  provisions  of 
§  14.101  through  14.111,  the  shipper 
and  the  carrier  shall  meet  the 
requirements  of  §  14.121  through  14.223 
applicable  for  particular  groups  of 
animals  for  all  shipments  of  wild 
manomals,  birds,  reptiles,  and 
amphibians  covered  by  this  part. 

15.  Sections  14.181  through  14.223 
are  added  to  read  as  follows: 

Spedficatioiis  for  Reptiles  Group  1 
(Small  Squamata.  Small  Crocodylia, 

and  kh*. m  nm  cpnaiia) 

§14.181     Des.g-  anc  ■' o'- si  ruction, 
(a)  Materials,  i  ne  snipper  shall 
construct  primary  enclosures  of 
hardboard,  plywood,  plastic  and/or 
wood  and  iimer  enclosures  of  burlap  or 
cloth  bags,  fine  nylon  or  similar  mesh, 
expanded  polystyrene/Styrofoam, 
fiberboard  or,  fine  wire  mesh.  The 
Service  considers  neither  corrugated 
card  board  nor  corrugated  board  to  be 
suitable  for  these  species. 


(b)  Principles  of  design.  The  shipper 
shall  meet  (he  following  principles  of 
design  in  constructing  the  primary 
enclosure  in  addition  to  those  outlined 
in  §14.106. 

(1)  For  a  primary  enclosure  50  x  50 
cm  (19.5  X  19.5  in),  the  shipper  shall 
pack  young  alligators,  caimans,  gavials, 
and  crocodiles  (juveniles)  in  trays  with 
bedding  of  damp  macrolite  or  other 
similar  material.  The  shipper  shall  place 
no  more  than  four  trays  in  a  primary 
enclosure. 

(2)  The  shipper  may  carry  specimens 
of  small  Squamata,  small  Qocodylia 
and  Rhyncocephalia  with  a  tail  base 
width  of  5  cm  (2  in)  or  greater  without 
inner  bags  in  the  primary  enclosures. 
The  shipper  may  pack  these  in  trays,  but 
each  tray  shall  have  no  more  than  10 
animals. 

(3)  The  shipper  shall  not  use  metal  in 
the  construction  of  the  primary 
enclosures. 

(4)  The  shipper  shall  use  strong 
plywood  or  expanded  polystyrene/ 
Styrofoam  boxes  with  adequate 
ventilation  for  construction  of  the 
primary  enclosures.  The  shipper  shall 
make  ventilation  holes  smaller  than  the 
size  of  the  animal  in  the  primary 
enclosure.  If  the  ventilation  holes  in  the 
primary  enclosure  are  larger  than  the 
animal  enclosed,  the  shipper  shall  cover 
the  holes  with  fine  wire  mesh  securely 
attached  on  the  outside  of  the  primary 
enclosure. 

(5)  Ventilation  holes  in  the  primary 
enclosure  never  shall  exceed  2.5  cm  (1 
in)  in  diameter  and  the  shipper  always 
shall  securely  cover  them  with  very  fine 
nylon  gauze  on  the  inside  of  the  primary 
enclosure. 

(6)  If  the  shipper  uses  bags  as  the 
iiuier  enclosure,  the  shipper  must 
construct  the  sealed  ba^  of  cotton  or 
burlap  bags  of  coarse  but  sturdy  weave 
which  will  allow  ventilation  and  must 
secure  them  in  the  primary  enclosure. 
Each  bag  shall  carry  a  label 
"POISONOUS"  or  "Non-poisonous"  as 
appropriate. 

(7)  The  shipper  may  place  damp 
absorbent  material  to  maintain  humidity 
for  journeys  of  longer  than  72  hours  but 
the  shipper  must  never  allow  such 
damp  material  to  cool  below  the 
required  animal  temperatiue. 

(8)  The  shipper  shall  place  snakes, 
and  small  lizards,  including  geckos  and 
chameleons,  in  linen  or  cotton  or  burlap 
bags  of  coarse  but  sturdy  weave,  such 
that  fresh  air  may  enter  the  bag  but  the 
animal  may  not  push  its  way  through 
the  bag.  In  this  case,  except  aquatic 
snakes,  the  shipper  need  not  line  the 
primary  enclosure  with  nylon  mesh  or 
gauze.  The  shipper  shall  secure  the  bags 
to  the  primary  enclosure  without  the 
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use  of  nails  or  staples  or  other  such 
devices  that  rip  the  bags  upon  removal, 
or  place  them  in  small 
compartmentalized  containers  to 
prevent  stacking.  The  use  of  bags  shall 
be  limited  to  5  specimens  per  4  litre 
volume  bae. 

(9)  The  snipper  shall  pack  aquatic 
snakes  in  bags  which  the  shipper 
thoroughly  has  dampened  for  total 
transportation  time  of  72  or  more  hours. 
Shippers  shall  meet  the  humidity 
requirements  of  animals  by  using 
dampened  packing  materials  such  as 
cloth  bags,  foam  rubber,  or  damp  paper. 

(10)  Tne  shipper  shall  transport  large 
snakes,  whose  length  approaches  the 
maximum  for  this  species  grouping  (90 
cm  or  36  in),  in  individual  durable 
primary  enclosures,  and  the  same 
principles  of  design  shall  apply. 

§14.182    Preparations  before  dispatch. 

(a)  The  shipper  may  pack  more  than 
one  animal  per  bag  if  the  shipper  uses 
bags  as  the  inner  enclosure,  except  for 
chameleons  or  if  the  species  is 
aggressive.  The  shipper  shall  secure  the 
bags  by  partitions  or  compartmentalized 
containers  to  prevent  stacking  and 
shifting.  The  bags  must  be  packed  so 
that  they  are  not  stacked  nor  placed  too 
close  together  to  prevent  the  animals 
movement  within  the  bag.  The  shipper 
shall  pack  the  bags  in  such  a  way  as  to 
permit  air  to  circulate  around  the  bags 
within  a  primary  enclosure. 

(b)  If  the  shipper  uses  a  box  or  plastic 
container  as  the  inner  enclosure,  the 
shipper  shall  place  suitable  non-organic 
or  sterilized  soft  material  within  the 
inner  enclosure  to  provide  small  reptiles 
with  a  foothold. 

(c)  The  shipper  shall  provide 
chameleons  with  a  system  of  suitable 
non-organic  or  sterilized  perches  and 
shall  hydrate  the  chameleons  with 
warm  fresh  water  at  the  time  of  packing. 

(d)  The  shipper  shall  pack  all  small 
reptiles  with  plenty  of  crumpled  paper 
or  foam  rubber,  but  the  shipper  must 
take  care  not  to  occlude  ventilation. 

(e)  The  shipper  shall  individually 
pack  venomous  reptiles  in  transparent 
mesh  bags  closed  by  tieing  the  bag 
opening  into  a  knot  and  place  those  bags 
in  styrofoam  primary  enclosures  which 
the  shipper  shall  then  place  within  a 
wooden  primary  enclosure.  The  shipper 
shall  clearly  label  both  of  the  primary 
enclosures  with  "VENOMOUS"  or 
"POISONOUS,"  including  the  number 
of  enclosed  animals,  their  common 
name,  scientific  name,  and  antivenin 
type  required  to  treat  bites  by  the 
species,  next  to  the  "LIVE  ANIMAL" 
and  "THIS  WAY  UP"  labels. 

(f)  When  transporting  venomous 
reptiles,  the  importer  shall  provide  a 


certificate  of  affiliation  with  a  physician 
or  medical  snake  bite  treatment  center. 
Importers  shall  also  have  in  their 
immediate  possession  a  primary  dosage 
amoimt  of  antivenin  of  the  appropriate 
type  for  the  species  they  are 
transporting. 

§  14.183    Generai  care  and  loading. 

(a)  The  shipper  shall  not  mix  or 
combine  species  with  other  species  in  a 
single  bag  or  compartment  within  the 
primary  enclosure. 

(b)  Temperature.  The  shipper  and  the 
carrier  shall  maintain  an  ambient 
temperature  described  in  the  general 
requirement  in  §  14.109. 

(1)  If  there  is  the  likelihood  of  extreme 
temperature  variance  during  shipment, 
the  shipper  shall  insulate  the  primary 
enclosure  with  a  outer  ventilated 
polystyrene  box.  If  the  temperature  is 
likely  to  drop,  the  shipper  shall  put 
warm  packs  in  a  sealed  bag  or  bags 
around  the  primary  enclosures. 

(2)  The  shipper,  carrier,  and  importer 
shall  take  special  care  to  avoid  exposure 
to  extreme  temperatures. 

Specification  for  Reptiles  Group  2 
(Large  Crocodylia  and  Large  Squamata) 

§  1 4. 1 91    Design  and  construction. 

(a)  Materials.  The  shipper  shall  use 
wood  in  the  construction  of  the  primary 
enclosure. 

(b)  Principles  of  design.  The  shipper 
must  meet  the  following  principles  of 
design  in  constructing  the  primary 
enclosure  in  addition  to  those  outlined 
in  §14.106. 

(1)  The  shipper  may  carry  animals  of 
these  species  with  a  tail  base  width  of 

5  cm  (2  in)  or  greater  without  iimer  bags 
in  the  primary  enclosures  as  described 
in  §  14.181.  The  shipper  may  pack  these 
in  trays,  but  each  tray  shall  have  no 
more  than  10  animals. 

(2)  The  shipper  may  pack  animals  up 
to  77  cm  (30  in)  in  length  in  parallel  as 
small  groups  in  the  primary  enclosure. 

(3)  The  shipper  shall  pack  animals 
over  77  cm  (30  in)  in  length 
individually  in  separate  primary 
enclosures. 

(4)  The  shipper  shall  place  reptiles 
over  77  cm  (30  in)  in  length  separately 
in  strong,  heavily-framed  and  well- 
padded  wooden  crate  primary 
enclosures  with  dimensions  that  restrict 
movement  of  the  animal. 

(5)  The  shipper  shall  place  ventilation 
holes  at  the  sides  and  on  the  top  of  the 
container  to  provide  adequate 
ventilation. 

(6)  The  ends  of  the  inside  of  the 
primary  enclosure  shall  be  smooth  to 
prevent  injury  to  the  animal's  head. 


(7)  If  polystyrene  containers  are  used, 
the  shipper  shall  place  them  within  a 
wooden  ventilated  primary  enclosure. 

§  1 4. 1 92    Preparations  before  dispatch. 

(a)  Where  necessary,  the  shipper  must 
place  suitable  sterile,  non-organic 
material  in  the  primary  enclosure. 

(b)  The  shipper  shall  secure  closed 
the  mouths  of  these  animals  with 
veterinarian's  tape  or  heavy  rubber 
bands,  making  certain  not  to  block  the 
nostrils,  and  blindfold  them  with  a  soft 
material.  Large  animals  which  need 
sedation  shall  receive  a  muscle  relaxant 
under  strict  supervision  of  a 
veterinarian.  The  shipper  shall  place 
larger  crocodilians  (over  180  cm  or  6 
feet)  in  primary  enclosures  constructed 
with  laminated  plywood  of  a  minimum 
thickness  of  1.25  to  2  cm  (V2  to  V4  in) 
with  smooth  inside  walls  and  joints, 
with  exterior  reinforced  frames  of  wood 
which  the  shipper  shall  screw  together 
rather  than  nail.  The  primary  enclosure 
shall  conform  to  the  body  size  and  the 
shipper  shall  pad  the  primary  enclosure 
to  prevent  injury  or  excessive 
movement. 

(c)  When  either  the  shipper  or  the 
carrier  expect  temperature  changes 
during  shipment,  the  shipper  or  the 
carrier  shall  insulate  the  primary 
enclosure  with  polystyrene  or  other 
suitable  insulating  material  to  prevent 
temperature  changes  within  the  primary 
enclosure. 

§  1 4. 1 93    General  care  and  loading. 

(a)  The  shipper  shall  not  mix  or 
combine  species  with  other  species  in  a 
single  bag  or  compartment  within  the 
primary  enclosure. 

(b)  Temperature  variance.  If  there  is 
the  likelihood  of  extreme  temperature 
variance  during  shipment,  the  shipper 
shall  insulate  the  primary  enclosures 
with  a  polystyrene  box. 

(1)  The  shipper  and  the  carrier  shall 
maintain  an  ambient  temperature  as 
described  in  the  general  requirements  of 
§14.109. 

(2)  The  shipper  and  the  carrier  shall 
take  special  care  to  avoid  exposure  to 
extreme  temperatures.  If  the  shipper 
expects  inappropriate  low  temperatures, 
the  shipper  shall  place  chemical  heat 
packs  around  the  primary  enclosures. 

(c)  Sedation  of  animals.  When 
shippers  use  immobilizing  drugs  for 
large  crocodilians  (over  180  cm  or  6  feet 
in  length),  they  shall  include  the  drug 
type  and  appropriate  antidote  in  the 
veterinary  documents  accompanying  the 
shipment.  A  qualified  veterinary 
technician,  trained  animal  care 
attendant,  or  licensed  veterinarian  shall 
also  accompany  the  shipment. 
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Specification  for  Reptiles  Group  3 
(Testudines) 

§14.201     Design  anc    erst  ,;  ton. 

(a)  Materials.  The  snipper  stiall  only 
use  high  density  water-resistant 
fiberboard,  water-resistant  hardboard, 
plywood  of  a  minimum  3  ply,  and/ or 
rigid  plastics  in  the  construction  of  the 
primary  enclosure.  The  shipper  shall 
not  construct  primary  enclosures  out  of 
corrugated  cardboard,  corrugated  board, 
or  other  materials  likely  to  become 
damaged  during  transit. 

(b)  Principles  of  design.  The  shipper 
shall  meet  the  following  principles  of 
design  in  constructing  the  primary 
enclosure  in  addition  to  the 
reouirements  outlined  in  §  14.106. 

(1)  The  shipper  shall  use  sturdy 
fiberboard,  hardboard,  plywood  or  rigid 
plastic  boxes  with  adequate  ventilation 
openings  on  the  sides  and  top  cover,  or 
baskets  with  an  impervious  inner  tray  as 
the  primary  enclosures.  The  shipper 
shall  securely  fasten  fine  wire  mesh 
outside  the  primary  enclosures  to  screen 
the  ventilation  openings  which  shall  be 
of  a  minimum  of  1  cm  (0.5  in)  in 
diameter. 

(2)  The  primary  enclosure  shall  be 
shallow  so  that  animals  are  unable  to 
clamber  on  top  of  one  another.  The 
shipper  may  place  padding  in  the  form 
of  crumpled  newspaper,  foam  rubber,  or 
Styrofoam  peanuts  around  the  animals 
to  prevent  shifting  and  injury  from 
excessive  movement.  When  the  animals 
are  less  than  10  cm  (4  in)  in  carapace 
length,  the  shipper  shall  permit  no  more 
than  ten  (10)  individuals  per  primary 
enclosure  in  order  to  prevent  excessive 
stacking  of  the  animals. 

(3)  For  the  large  animals  of  greater 
than  10  cm  (4  in)  in  carapace  length,  the 
shipper  shall  place  no  more  than  5 
individuals  in  the  primary  enclosure. 

(4)  Certain  species  are  aggressive,  and 
the  shipper  shall  individually  pack 
them  (e.g.,  snapping  turtles  of  the  family 
Chelydridae,  mud  and  musk  turtles  of 
the  family  Kinostemidae,  big-headed 
turtles  of  the  family  Platystemidae,  and 
all  soft-shelled  tiutles  of  the  family 
Trionychidae). 

5  1 4  202     Preparations  before  dispatch. 

(a)  Where  necessary,  the  shipper  shall 
place  non-organic  or  other  suitable 
material  in  the  box. 

(b)  The  shipper  shall  pack  terrapins 
and  aquatic  turtles  in  damp,  not  wet, 
soft,  absorbent  bedding  of  crumpled 
newspaper,  foam  rubber,  or  other 
suitable  sterilized  and  non-organic 
material  to  minimize  injury. 

§  14.203    General  care  ana  ioadtng. 

laj  Li  casub  ul  iu^iL  iuaii  ouc  animal 
per  shipment,  the  shipper  shall  not  mix 


or  combine  species  with  other  species  in 
a  single  primary  enclosure. 

(b)  The  shipper  and  the  carrier  shall 
take  special  care  to  avoid  exposure  to 
extreme  temperatures.  Particularly 
during  cold  weather,  these  animals  lie 
dormant  for  prolonged  periods  and, 
therefore,  neither  the  shipper  nor  the 
carrier  shall  presume  them  to  be  dead. 

(1)  On  no  account  shall  either  the 
shipper  or  the  carrier  induce  unnatural 
hibernation  loading  the  consigiunents  in 
thermally  controlled  containers. 

(2)  In  extreme  temperatures,  the 
shipper  shall  place  the  primary 
enclosure  inside  a  ventilated 
polystyrene  container  which  permits  air 
to  circulate  around  the  primary 
enclosures. 

Specification  for  Reptiles  Group  4 
(Juvenile  or  Hatchling  Turtles) 

8 1 4.21 1     D'  s  1  q '  d  n  c    onstruction 

(a)  Materials.  The  shipper  shall  use 
water-resistant  fiberboard,  water- 
resistant  hardboard,  plywood,  rigid 
plastics,  and/or  water-resistant  chip 
board  in  the  construction  of  the  primary 
enclosures. 

(b)  Principles  of  design.  The  shipper 
must  meet  the  following  principles  of 
design  in  constructing  the  primary 
enclosure  in  addition  to  the 
reouirements  outlined  in  §  14.106. 

(1 )  The  shipper  shall  use  water- 
resistant  fiberboard,  water  resistant 
hardboard,  plywood,  or  rigid  plastic,  or 
chip  board  boxes  with  ventilation 
openings  on  the  sides,  top  cover,  and 
dividers  (for  the  compartmentalized 
containers)  in  the  primary  enclosures. 
The  shipper  shall  reinforce  the  design  of 
the  front  and  back.  The  shipper  shall 
affix  spacer  bars  to  the  top  of  the 
primary  enclosures  to  ensure  proper 
ventilation  if  carrier  stacks  several 
primary  enclosures. 

(2)  The  primary  enclosure  shall  be 
shallow  so  that  the  animals  are  unable 
to  clamber  on  top  of  one  another  but 
must  be  large  enough  to  allow  free 
movement.  This  primary  enclosure  shall 
not  exceed  7.5  cm  (3  in)  in  depth.  The 
shipper  shall  not  load  more  than  25 
individuals  in  each  compartmentalized 
container  within  the  primary  enclosure. 
The  shipper  shall  not  load  more  than 
100  individuals  per  standard  primary 
enclosure  with  dimensions  of  46  x  46  x 
7.5  cm  (18  X  18  x  3  in). 

§14.212     Preparations  Oefore  a.spatch. 

The  shipper  snail  not  nana  more  than 
4  primary  enclosures  together 

§14.213     General  care  ano  .oading 

(a)  In  cases  of  more  than  one  animal 
per  shipment,  the  shipper  shall  not  mix 
or  combine  species  with  other  species  in 


a  bag  or  compartment  within  Lne 
primary  enclosing.  The  shipper  shall 
load  only  animals  of  the  same  size  in 
the  same  compartmentalized  container 
or  primary  enclosure. 

(b)  The  shipper  and  the  carrier  shall 
take  specid  care  to  avoid  exposure  to 
extreme  temperatures.  Particularly 
during  cold  weather,  these  animals  lie 
dormant  for  prolonged  periods  and, 
therefore,  neither  the  shipper  nor  the 
carrier  shall  presume  them  to  be  dead. 

(1)  On  no  account  shall  either  the 
shipper  or  the  carrier  induce  unnatxiral 
hibernation  by  loading  the 
consignments  in  thermally  controlled 
containers. 

(2)  In  extreme  temperatures  the 
shipper  shall  place  the  primary 
enclosure  inside  a  ventilated 
polystyrene  container  which  permits 
animals  to  receive  enough  air  exchange 
to  allow  for  normal  respiration. 

Specification  for  Amphibians  (Urodela/ 
Caudata,  Anura/Salientia,  and 
Gymnophiona/Apoda) 

§  14.221    Design  and  construction. 

(a)  The  shipper  shall  use  expanded 
polystyrene,  burlap,  cloth,  or  clear 
plastic  bags,  water  resistant  chipboard, 
rigid  plastics,  water-resistant  fiberboard, 
and/or  water  resistant  wood  in  the 
construction  of  the  primary  enclosures 
and  iiuier  enclosures. 

(b)  Principles  of  design.  The  shipper 
must  meet  the  following  principles  of 
design  in  constructing  the  primary 
enclosure  in  addition  to  those  outlined 
in  §14.106. 

(1)  The  shipper  shall  cover  air  holes 
vinth  plastic  mesh  on  the  inside  of  the 
primary  enclosure.  The  shipper  shall 
make  the  air  holes  to  provide  adequate 
ventilation  but  shall  punch  them 
outwardly  so  that  the  animal  will  not  be 
able  to  get  its  snout  through  the  primary 
enclosure. 

(2)  The  shipper  may  carry  frogs,  toads, 
and  terrestrial  salamanders  in  a  shallow 
primary  enclosure  designed  to  prevent 
stacking  of  the  animals,  with  the  bottom 
lined  with  damp  non-abrasive  material. 

(3)  Large  frogs  that  might  jiunp  at  the 
lids  of  the  primary  enclosure  and  injure 
themselves  require  special  p>acking.  For 
these  species,  the  shipper  shall  pad  the 
inside  of  the  covers  of  the  primary 
enclosures  with  cotton  of  fine  weave 
muslin,  bubble  wrap,  or  foam  rubber 
unless  the  shipper  has  packed  the 
animals  in  bags  in  the  primary 
enclosure. 

(4)  In  the  case  of  small  animals,  the 
shipper  may  place  up  to  foiu*  animals  in 
the  same  compartmentalized  container 
of  the  primary  enclosure,  provided  that 
the  animals  are  not  toxic  or  aggressive 
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to  each  other  and  will  not  be  injured  by 
stacking. 

(5)  The  shipper  may  carry  aquatic 
species  of  amphibians  (such  as 
Necturus,  Axolotls,  Caecilians 
(Typhlonectesl,  Pipa  and  Xenopus)  in  a 
primary  enclosiue  of  two  double-bagged 
sealed  plastic  bags  a  third  full  of  water. 
The  shipper  shall  fill  the  remainder 
with  oxygen  as  specified  by 
International  Air  Transport  Association 
Live  Animals  Regulations'  Container 
Requirements  for  transporting  fish. 

1 14.222    Preparations  before  dispatch. 

For  those  frogs,  newts,  salamanders, 
Caecilians,  and  toad  species  which 
require  moisture,  the  shipper  shall  pack 
the  animals  in  primary  enclosures  with 
sponges  or  balls  of  crushed  blotting 
paper  or  foam  rubber  chips  which  the 
shipper  shall  moisten  with  water.  The 
shipper  may  also  use  other  dampened 
suitable  material. 

§  14.223    General  care  and  loading. 

(a)  The  shipper  shall  not  mix  or 
combine  species  with  other  species  in  a 
single  bag  or  compartment  within  the 
primary  enclosure. 

(b)  Temperature.  The  shipper  and  the 
carrier  shall  take  special  care  to  avoid 
exposure  to  extreme  temperatures, 
including  the  use  of  insulated  shipping 
boxes.  Particularly  during  cold  weather, 
these  animals  lie  dormant  for  prolonged 
periods  and,  therefore,  neither  the 
shipper  nor  the  carrier  shall  presume 
the  animals  to  be  dead. 

Dated:  May  24, 1997. 
Donald  ).  Barry, 

Assistant  Secretary.  Fish  and  Wildlife  and 
Parks. 

IFR  Dcx:.  97-14552  Filed  6-5-97;  8:45  ami 
BiLUNQCOOC  4310-a6-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  23 

Proposals  by  Other  Countries  To 

i  npr.    ADoendlces  to  the  Convention 

yr    r-.pr  -,!    nal  Trade  in  Endangered 
SDec;e&  oi  Wild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Convention  on 
:l     national  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animals  and  plants.  Species  for 
which  such  trade  is  controlled  are  listed 
in  Appendices  I,  II,  and  OI  to  CITES. 
Any  country  that  is  a  Party  to  CITES 


may  propose  amendments  to  Appendix 
I  or  II  for  consideration  by  the  other 
Parties. 

This  notice  announces  decisions  by 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  on  negotiating  positions  to  be 
taken  by  the  United  States  delegation 
with  regard  to  proposals  submitted  by 
Parties  other  than  the  United  States.  The 
proposals  will  be  considered  at  the 
tenth  regular  meeting  of  the  Conference 
of  the  Parties  (COPIO)  to  be  held  in 
Harare,  Zimbabwe,  June  9-20,  1997. 
This  notice  announces  a  deadline  for 
public  recommendations  regarding 
potential  reservations  that  could  be 
taken  by  the  United  States  on  any  listing 
decisions  by  the  Parties  at  COPIO.  It 
also  announces  a  potential  amendment 
to  the  proposal  submitted  by  the  United 
States,  and  discussed  in  previous 
Federal  Register  notices,  to  include  map 
turtles  in  Appendix  II,  and  a  revision  to 
the  proposal  of  the  United  States  (also 
in  the  previous  Federal  Register 
notices)  to  include  goldenseal  in 
Appendix  II. 

DATES:  Proposals  mentioned  in  this 
notice  are  scheduled  to  be  discussed 
along  with  preliminary  votes  by  Party 
countries  in  committee  on  the  weekdays 
from  approximately  June  11  to  17,  1997. 
Final  votes  in  plenary  sessions  are  likely 
on  June  18  and  19.  1997,  without 
discussion  unless  one-third  of  the 
Parties  support  the  reopening  of 
discussion  on  speciHc  proposals.  Any  of 
these  proposals  that  are  adopted  will 
enter  into  effect  90  days  after  the  close 
of  COPIO  (i.e.,  on  September  18,  1997). 
Public  comments  regarding  potential 
reservations  to  be  taken  by  the  United 
States  on  listings  adopted  by  the  Parties 
at  COPIO  need  to  be  received  by  the 
Service's  Office  of  Scientific  Authority 
by  August  15, 1997. 

ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief,  Office  of 
Scientific  Authority;  4401  North  Fairfax 
Drive,  Room  750;  Arlington,  Virginia 
22203.  Fax  number:  703-358-2276.       , 
Comments  and  other  information 
received  are  available  for  public 
inspection  by  appointment,  from  8  a.m. 
to  4  p.m.  Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C., 
telephone:  703-358-1708,  fax:  703- 
358-2276. 

SUPPLfMENTARY  INFORMATION: 

Background 

CITES  regulates  import,  export,  re- 
export, and  introduction  from  the  sea  of 
certain  animal  and  plant  species. 


Species  for  which  trade  is  controlled  are 
included  in  one  of  three  Appendices. 
Appendix  I  includes  species  threatened 
with  extinction  that  are  or  may  be 
affected  by  international  trade. 
Appendix  II  includes  species  that, 
although  not  necessarily  now  threatened 
with  extinction,  may  become  so  unless 
the  trade  is  strictly  controlled.  It  also 
lists  species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  bom 
those  other  species).  Appendix  III 
includes  species  that  any  Party  country 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  to  control  trade. 

Any  Party  country  may  propose 
amendments  to  Appendices  I  and  II  for 
consideration  at  meetings  of  the 
Conference  of  the  Parties.  The  proposal 
must  be  communicated  to  the  CITES 
Secretariat  at  least  150  days  before  the 
meeting.  The  Secretariat  must  then 
consult  the  other  Parties  and 
appropriate  intergovernmental  agencies, 
and  communicate  their  responses  to  all 
Parties  no  later  than  30  days  before  the 
meeting.  Proposals  submitted  to  the 
Secretariat  are  subsequently  distributed 
to  all  Parties.  The  proposals  submitted 
by  the  United  States  or  cosponsored 
with  other  Parties  for  consideration  at 
COPIO  were  addressed  in  the  April  16, 
1997,  Federal  Register  (62  FR  18559). 
After  preliminary  review  of  other 
Parties'  proposals  received  for 
consideration  at  COPlO,  the  Service 
announced  the  proposals  and  invited 
comments  on  tentative  negotiating 
positions  in  the  April  17,  1997,  Federal 
Register  (62  FR  18731). 

This  notice  announces  the  negotiating 
positions  to  be  taken  by  the  United 
States  delegation  on  the  proposals 
submitted  by  the  Parties  other  than  the 
United  States  for  consideration  at  the 
forthcoming  meeting  of  the  Parties.  It 
also  announces  a  potential  amendment 
to  a  proposal  submitted  by  the  United 
States  and  discussed  in  previous 
Federal  Register  notices  of  August  26,  * 
1996  (61  FR  44324)  and  April  16, 1997 
(62  FR  18559),  to  include  all  species  of 
map  turtles  (genus  Graptemys]  in 
Appendix  D,  and  an  amendment  to  the 
proposal  by  the  United  States  (also  in 
the  previous  Federal  Register  notices)  to 
include  goldenseal  {Hydrastis 
canadensis]  in  Appendix  II.  The 
decisions  announced  in  this  notice 
represent  formal  guidance  to  the 
delegation.  Although  it  is  neither 
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practical  nor  in  the  best  interests  of  the 
United  States  to  establish  inflexible 
negotiating  positions,  the  delegation 
will  seek  to  obtain  agreement  of  the 
Conference  of  the  Parties  with  these 
positions  unless  new  information 
becomes  available  (see  Summary  of 
Positions).  Decisions  on  negotiating 
positions  on  resolutions  and  agenda 
items  to  be  considered  at  COPIO  are 
presented  in  a  separate  Federal  Register 
notice. 

Proposals  on  Map  1  urties  and 
Goldenseal  by  the  United  States 

On  January  10,  1997,  the  United 
States  submitted  a  proposal  to  the 
CITES  Secretariat,  for  consideration  at 
COPlO,  to  include  all  species  of  map 
turtles  (genus  Graptemys)  in  Appendix 
II.  This  proposal,  like  all  proposals 
submitted  by  the  United  States,  was 
developed  through  a  public  process  and 
first  suggested  formally  in  an  August  26, 
1996,  Federal  Register  notice  (61  FR 
44324).  As  a  result  of  input  received,  the 
final  proposal  was  modified  such  that 
three  of  the  twelve  species  would  be 
included  in  Appendix  n  only  because  of 
similarity  of  appearance  to  the  other 
nine  species.  The  Service's  argument  in 
reaching  that  position  was  that,  even 
though  those  three  species  (Graptemys 
geographica,  G.  pseudogeographica,  and 
G.  ouachitensis)  were  common  and 
widely  distributed,  their  listing  was 
necessary  in  order  that  trade  in  the  other 
more  vulnerable  species  could  be 
effectively  controlled.  In  subsequent 
discussions,  the  International 
Association  of  Fish  and  Wildlife 
Agencies  (lAFWA)  asked  the  Service  to 
remove  those  three  species  from  the 
proposal,  if  the  range  States  of  the  other 
nine  species  agreed  to  take  certain 
actions  that  would  result  in  the  same 
level  ef  protection  being  achieved  that 
was  intended  by  the  Service's  proposed 
listing.  In  response,  the  Service 
developed  a  list  of  State  actions  it 
deemed  necessary  to  fulfill  the  intended 
purpose  and  agreed  to  remove  the  three 
species  from  the  proposal,  if  the  States 
would  agree  to  engage  in  dialogue  about 
implementing  the  needed  actions.  If  the 
range  States  respond  positively  to  the 
Service's  position,  the  Service  will 
amend  its  proposal  accordingly  at 
COPlO.  Subsequently,  if  the  envisioned 
protection  is  not  afforded  the  nine  more 
vulnerable  species,  the  Service  will 
reconsider  proposing  the  remaining 
three  species  for  inclusion  in  either 
Appendix  II  or  Appendix  HI. 

The  proposal  to  mclude  Hydmstis 
canadensis  (goldenseal)  in  Appendix  II, 
which  was  submitted  to  the  CITES 
Secretariat  by  the  United  States  on 
January  10, 1997,  for  consideration  by 


the  other  Parties  at  COPlO  (see  62 
Federal  Register  18559,  April  16,  1997), 
is  being  revised  to  exclude  the  finished 
pharmaceutical  products  (i.e.,  the  end- 
product  medicinals),  so  the  annotation 
would  read:  "Roots,  rhizomes  or 
rootstocks,  and  specimens  recognizable 
as  being  parts  thereof,  as  well  as  powder 
thereof  in  bulk".  The  listing  would  also 
have  the  standard  exclusions  such  as 
seeds,  as  specified  in  50  CFR  Part 
23.23(d). 

The  possibility  of  an  amendment  to 
not  regulate  all  parts  and  derivatives  of 
this  species  was  presented  in  the 
proposal  (Section  7.1)  and  the  April  16, 
1997  Federal  Register  (62  FR  18571). 
The  Service  believes  that  this  lesser 
regulation,  which  would  include  raw 
powder  still  in  the  manufacturing 
process  but  not  the  finished  products  for 
the  consumer  such  as  capsules,  is 
sufficient  to  begin  a  cooperative 
endeavor  for  the  conservation  of 
goldenseal.  Should  it  be  found  with 
experience  that  this  is  insufficient 
regulation,  a  new  CITES  proposal  to 
include  other  parts  or  derivatives  could 
be  presented  to  the  Parties  to  consider, 
and  would  be  announced  in  some  future 
Federal  Register  with  a  similar  process 
for  comments  from  the  public. 

Comments  Received 

A  public  meeting  held  on  April  25, 
1997,  provided  opportunities  for 
comments  from  organizations  and  the 
general  public  on  the  tentative  positions 
published  in  the  April  17, 1997,  Federal 
Register  (62  FR  18731).  These  meetings 
were  attended  by  33  non-Federal- 
govemment  individuals,  representing  24 
non-government  organizations,  one 
embassy,  one  foreign  govenunent 
agency,  and  three  private  businesses. 
Some  of  these  attendees  did  not 
comment,  and  some  followed  up  their 
verbal  comments  with  written 
statements.  Nineteen  additional 
organizations,  one  business,  and  five 
unaffiliated  individuals  provided 
substantive  written  comments  during 
the  comment  period  on  species 
proposals. 

Most  of  the  animal  proposals  received 
comment  fi*om  at  least  one  organization. 
The  proposals  receiving  the  greatest 
attention  were  those  on  elephants, 
whales,  brown  bear,  white  rhinoceros, 
vicuna,  hawksbill  sea  turtle,  and  map 
turtles  (the  eimendment  being 
considered  for  the  U.S.  proposal). 
Written  comments  on  plant  species 
were  received  from  three  organizations 
and  one  specialist  in  certain  aspects  of 
plants.  Cumulatively,  all  plant 
proposals  were  addressed  by 
commenters,  with  the  most  comments 


concerning  one  or  more  of  the  proposals 
on  cacti. 

The  Service  has  prepared  a  summary 
of  public  comments  entitled 
"Assessment  of  Comments  on  Species 
Listing  Proposals."  The  separate 
development  of  this  docimient,  in 
keeping  with  past  practice  of  the 
Service,  allows  for  more  timely  and  less 
expensive  publication  in  the  Federal 
Register.  Although  biological  and  trade 
information  received  from  individuals 
and  organizations  after  the  comment 
period  expired  is  not  referenced  in  this 
document,  all  such  information  was 
considered  on  the  basis  of  its  scientific 
and/or  technical  merit.  The 
"Assessment  of  Comments  on  Species 
Listing  Proposals"  is  available  from  the 
Office  of  Scientific  Authority  upon 
request. 

Summary  of  Positions 

As  a  consequence  of  (a)  careful  review 
and  analysis  of  public  comments  and  (b) 
new  information  that  has  become 
available  from  a  variety  of  other  sources 
since  publication  of  tentative  positions 
in  the  earlier  Federal  Register  (62  FR 
18731),  some  positions  have  been 
changed.  Nine  changes  relate  to  animal 
listing  proposals.  Six  of  these  (related  to 
brown  bear,  vicuna,  and  Nile  crocodile) 
involve  negotiating  positions  previously 
"imder  review"  and  three  (on  vicuna 
annotations  and  South  American 
curassows)  involve  reversals  of  position. 
Two  changes  involve  plant  listing 
proposals.  One  (on  cut  flowers  of 
various  families)  involves  a  reversal  of 
position;  and  one  (on  several  taxa  or 
groups  of  commonly  propagated  plants) 
involves  a  position  formerly  "under 
review."  The  latter  involves  a  detailed 
review  and  analysis  prepared  by  the 
Service  that  will  be  provided  to 
interested  Parties  at  COPlO.  AH  changes 
in  position  since  the  previous  notice 
were  made  on  the  basis  of  new 
information,  including  information 
provided  through  the  public  comment 
process. 

The  negotiating  positions  presented  in 
the  following  table  are  based  upon  (a) 
the  best  available  biological  and  trade 
information  available  to  the  Service  at 
this  time,  (b)  the  criteria  adopted  at 
C0P9  for  listing  species  in  the 
Appendices  (Resolution  Conf.  9.24),  (c) 
Confs.  3.15  and  8.22  on  ranching,  and 
(d)  Conf.  9.18  on  regulation  of  trade  in 
plants.  Rationale  for  (and/or 
commentary  on)  each  current  position  is 
presented  in  footnotes  referenced  in  the 
table.  In  some  cases,  only  the  rationale 
for  a  position  has  changed  from  that 
presented  in  the  previous  notice.  The 
bases  for  some  positions,  particularly 
those  that  have  changed  since  the 
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previous  notice,  are  further  explained  in     States  at  COPlO,  new  information  that         certain  questions  about  them  are 

the  separate  "Assessment  of  Comments      becomes  available  during  a  COP  can            answered  satisfactorily  at  the  meeting. 

on  Species  Listing  Proposals."                      often  lead  to  modifications  in  positions.      At  COPlO,  the  U.S. 

delegation  will 

Although  this  notice  sets  forth  the            Support  or  opposition  to  particular             disclose  all  position  changes  and  the 

negotiating  positions  of  the  United              proposals  may  depend  on  whether              rationale  for  them. 

Species 

Proposed  amendment 

Proponent 

U.S.  position 

Mammals 

Order  Diprotodontia: 

Burramys      parvus       (Mountain 

(Deletion  from  Appendix  II 

Australia 

Support.^ 

pygmy  possum). 

Dendrolagus  bennettianus  (Ben- 

Deletion from  Appendix  II  

Australia 

Sjjpport.' 

nett's  tree  kangaroo). 

Dendrolagus                     lumhottzi 

Deletion  from  Appendix  II  

Australia 

Support.' 

(Lumholtz's  tree  kangaroo). 

Order  Xenarthra: 

Chaetophractus  natkxn  (Hairy  ar- 

Inclusion in  Appendix  1  

Bolivia 

Support.' 

madillo). 

Order  Cefacea: 

Eschnctitius       rotxjstus       (Gray 

wtiaie). 

Transfer  of  the  Eastern  Pacific  stock  from  Appendix  1  to 
II. 

Japan  

Oppose.2 

Balaenoptera            acutorostrata 

Transfer  of  the  Okhotsk  Sea  West   Pacific  and  the 

Japan  

Oppose.2 

(Minke  whale). 

Southern  Hemisphere  stocks  from  Appendr*  1  to  II. 

Balaenoptera            acutorostrata 

Transfer  of  the  Northeast  Atlantic  and  the  North  Atlantic 

Nonway 

Oppose.2 

(Minke  whale). 

Central  stocks  from  Appendix  1  to  II. 

Balaenoptera      edeni      (Bryde's 

Transfer  of  the  UorXh  Pacific  Western  stock  from  Appen- 

Japan   

Oppose.* 

whale). 

dix  1  to  II. 

Order  Carnivora: 

Ursus  arctos  (Brown  t)ear)  

Transfer  of  all  Asian  and  European  populations  from  Ap- 
pendix II  to  1. 

Bulgaria  and  Jor- 
dan. 

Oppose.3 

L/rsiK  arctos  (Brown  bear)  

Transfer  of  all  Asian  and  European  populations  from  Ap- 
pendix II  to  1. 

Finlarxj  

Oppose.3 

Panthera  onca  (Jaguar)  

Establishment  of  annual  export  quotas  for  hunting  tro- 
phies of  zero  in  1997,  1998,  and  1999  and  of  50 
thereafter. 

Venezuela 

Oppose.* 

Order  Proboscidea: 

Loxodonta  africana  (African  ele- 

Transfer of  the  Botswanan  population  from  Appendix  1  to 

Botswana,  Na- 

Under review.*-^* 

phant) 

II,  with  certain  annotations'. 

mibia,  and 
Zimbabwe. 

Loxodonta  africana  (African  ele- 

Transfer of  the  Namibian  population  from  Appendix  1  to 

Botswana,  Na- 

Under review.**  'o 

phant). 

II,  with  certain  annotations'. 

mibia,  and 
Zimbabwe. 

Loxodonta  africana  (African  ele- 

Transfer of  the  Nimbabwean  population  from  Appendix  1 

Botswana.  Na- 

Under review.**'^ 

phant). 

to  II,  with  certain  annotations  ". 

mibia,  and 
Zimbabwe. 

~ 

Order  Perissodactyla: 

Ceratotherium      simum      simum 

Amendment  to  annotation  503  in  the  CITES  Appen- 

South  Africa  

Oppose. '3 

(Southern  white  rhinoceros). 

dk:es)  to  allow  trade  in  parts  and  derivatives  t>ut  with 
a  zero  export  quota. 

^ 

Order  Arliodactyla: 

Pecari  ta/acu  (Collared  peccary)  .. 

Deletion  from  Appendix  II  (Mexican  population)  

Mexkx) 

Oppose.'* 

Vcugna  vicugna  (Vicuna)  

Annotated  transfer  of  certain  populations  to  Appendix 

IMS 

Argentina 

Oppose.'*"'* 

Vicu(y}a  vicugna  (Vicuna)  

II 

Annotated  transfer  of  certain  populations  to  Appendix 

IP*. 
Amendment  to  annotatwn  504  in  the  CITES  Appendices 

to   replace   the   words   "VICUNANDES-CHILE"   and 

Bolivia  

Under  review.  •»•»> 

Vicugna  v)cugr)a  (Vkxina)  

Pofu  

Support.2' 

"VICUNANDES-PERU"    with    the    words    "VICUNA- 

COUNTRY  OF  ORIGIN". 

Vicugna  vicugna  (Vicuna)  

Amendment  to  annotation  504  (in  the  CITES  Apperv 
dices  list)  to  allow  also  the  countries  that  are  mem- 
bers of  the  Vicuna  Convention  to  utilize  the  term 
VICUNA-PAIS  DE  ORIGENARTESANIA,  along  with 
the  authorized  trademark,  on  luxury  handicrafts  and 
knitted   articles    made   of   wool    sheared   from   live 
vk:unas  from  Appendix  II  populations. 

Peru  

Oppose.'* 

» 

Elaphurus  davidianus  {Pers  Da- 

Inclusion  in  Appendix  II  

Argentina  and 

Support.' 

vxl's  deer). 

China. 

^"■rr^' 

Bison  btson  athabascae  (Wood 

Transfer  from  Appendix  1  to  II  in  acconjance  with  pre- 

Canada   

Under  review.22 

bison). 

cautionary  measure  B.2.b  of  Resolution  Conf.  9.24, 
Annex  4. 

Bos /avarwcus  (Banteng)  

Inclusion  in  Appendix  1  

Thailand 

Support.'-M 

Bubalus  amee  (Water  buffato) 

Include  In  Appendix  1 

Thailand  . 

Support.' 
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Species 


Proposed  amendment 


Proponent 


U.S.  position 


ir 


(Black- 


Ovis  ammon  nigrimontana  (Kara 
au  argali). 

Birds 

Order  Galliformes: 

Pauxi  pauxi  (Northern  helmeted 
curassow). 

Pauxi         unicornis         (Horned 
curassow). 
Order  Gfuiformes: 

Tumix      melanogaster 
breasted  buttonquail). 

Pedionomus     torquatus     (Plains 
wanderer). 

GaHirallus  australis  hectori  (East- 
ern weka  rail). 
Order  Psittaciformes: 

Amazona  agilis  (Black-billed  par- 
rot). 

Amazona       viridigenalis      (Red- 
crowned  parrot. 

Cacatua   sulphurea   (Lesser  sul- 
pliur-crested  cockatoo). 

Eunymphicus  comutus  uvaeensis 
(Ouvea  horned  parakeet). 

WfM /fuW// (Kuhl's  lorikeet)  

Vini  peruviana  (Tahitian  lorikeet) 

Vini      ultramarina      (Ultramarine 
lorikeet). 
Order  Coraciiformes: 

Aceros     waldeni    (Wnthed-billed 
hcrnbill. 
Order  Passeriformes: 

Leiothrix  argentauris  (Silver-eared 
mesia). 

Laipthrix        lutea        (Red-billed 
leiothrix). 

UocicNa  omeiensis  (Omei  Shan 
liocichla). 

Tangara  (astuosa  (Seven-colored 
tanager). 

Amandava       formosa       (Green 
avadavat). 

Pa<kia  oryzivora  (Java  sparrow  ... 

Gracula  religiosa  (Hill  mynah) 

Reptiles 

Order  Testudinata: 

Callagur    bomeoensis    (Painted 
terrapin). 

Eratmochelys  imbricata 

(Hawksbill  sea  turtle). 
Order  Grocodylia: 

Caiman  iatirostris  (Broad-snouted 
caiman). 

Crocodyius  niloticus  (Nile  croco- 
dile). 

Crocodylus  niloticus  (Nile  croco- 
dile). 

Crocodylus  niloticus  (Nile  croco- 
dile). 
Order  Sauria: 

Varanus      t}er)galensis      (Indian 
monitor). 

Varanus  flavescens  (Yellow  morv- 
itor). 


(Gokjen 


Transfer  from  Appendix  II  to  I 

Inclusion  in  Appendix  II  

Inclusion  in  Apperxlix  II  

Deletion  from  Appendix  II  

Deletion  from  Appendix  IL 

Deletion  from  Appendix  II  


Amphibians 

Order  Anura: 

'fi      'la       bemhardi 
T  d  iieiia). 


Transfer  from  Appendix  II  to  I 

Transfer  from  Appendix  II  to  I 

Transfer  from  Appendix  II  to  I 

Transfer  from  Appendix  II  to  I 

Transfer  from  Appendix  II  to  I 
Transfer  from  Apjaendix  II  to  I 
Transfer  from  Apjsendix  II  to  I 

Transfer  from  Appendix  II  to  I 


Inclusion  in  Appendix  II 

Inclusion  in  Appendix  II 

Inclusion  in  Appendix  II 

Inclusion  in  Appendix  II 

Inclusion  in  Appendix  II 

Inclusion  in  Appendix  II 
Include  in  Appendix  II  .. 


Inclusion  in  Apperxlix  II 


Germany 


Netherlands 
Netherlands 


Australia 

Australia 

New  Zealand 

Germany  

Germany  

Germany  

Germany  


Germany 
Germany 
Germany 


Germany 


Nettiertands 
Nethertainds 
Nethedarxls 


Germany  and  the 

Netherlands. 
Netherlands 


Transfer  of  the  Cuban  population  from  Appendix  I  to  II 
with  certain  annotations  2^. 

Transfer  of  the  Argentine  population  from  Appendix  I  to 

II,  pursuant  to  resolutran  on  ranching. 
Maintenance  of  the  Malagasy  population  in  Appendix  II, 

pursuant  to  resolution  on  ranching. 
Establishment  of  an  annual  export  quota  of  1,(XX)  skins 

and  100  hunting  trophies  from  wiW  animals  for  the 

years  1998-2000. 
Maintenance  of  the  Ugandan  population  in  Appendix  II, 

pursuant  to  resolution  on  rariching. 

Transfer  of  the  population  of  Bangladesh  from  Appendix 

I  to  II  subject  to  annual  export  quotas  of  150,000  sidns 

in  1997  and  225,000  in  1998  and  1999. 
Transfer  of  the  population  of  Bangladesh  from  Appendix 

I  to  II  subject  to  annual  export  quotas  of  100,000  steins 

in  1997,  1998,  and  1999. 


Netherlands 

Netherlands  and 
the  Philippines. 


Germany 
Cuba  


Argentina 


Madagascar 
Tanzania 


Inclusion  in  Apperxlix  II 


Uganda 


Bangladesh  . 
Bangladesh 

Nettiertands 


Support.^ 

Support.^ 
Support  1 

Oppose.2* 
Supports 
Support  1 

Support.^ 

Support^ 

Support^ 

Oppose.^ 

Support.^ 
Sup(x>rt.i 
Support.^ 

Support^ 

Support.^ 

Support.  1 

Support.  1 

Support.^ 

Support.^ 

Support.^ 
Support.' 

Support.' 
Oppose.'* 

Under  review.^' 

Oppose.^ 

Oppose.^ 

Support" 

Oppose.'* 

Oppose.'* 


Support. 
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Species 


Mantella         cowani         (Golden 

mantella). 
Mantella     haraJdmeieri     (Golden 

mantella). 
Mantella  viridis  (Golden  mantella) 

Mollusks 

Class  Gastropoda: 

Paryphanta   spp.    (New   Zealand 
amber  snails). 

Other  Animal  Proposals 

Any  Appendix  II  species  annotated  to 
limit  the  trade  to  certain  types  of 
specimens. 


Plants— General 

Araliaceae:       Panax       quinquefoiius 
(Amencan  ginseng). 


Cactaceae  spp.  (Cacti):  Mexican  cacti 


Leguminosae  (Fabaceae):  Pehcopsis 
elata  (Afrormosia),  and  Meliaceae: 
Swietenia  mahagoni  (Caribbean 
mahogany). 

Proteaceae:  Orothamnus  zehyeri 
(Marsh-rose). 

Protea  odorata  (Ground-rose  or 
Swartland  sugarbush). 


Scrophulanaceae: 
(Kutki). 


Picrorhiza  kunooa 


Theaceae:  Camellia  chrysantha, 
whtch  is  Camellia  petelotii  In  part 
(GokJen-flowered  camellia). 

Valenanaceae:  Nardostachys 

grandiflora  (=  Nardostachys 
jatamansi  misapplied)  (Himalayan 
nard  or  spikenard). 

Plants— Artificial  Propagation 

Families  other  than  Orchidaceae  (Or- 
chids). 


Cactaceae  spp.  (Cacti):  (1)  Hytxid 
Easter  cactus;  (2)  Chnsfmas  cactus. 
Crab  cactus:  (3)  Red  cap  cactus. 
Oriental  moon  cactus;  aixJ  (4) 
Bunny  ears  cactus. 


Proposed  amendment 


Euphorbiaceae:  Succulent  Euphorbia 
spp.  (Succulent  euphorbs):  Three- 
ribbed  milk  tree. 

Phmulaceae:  Cydamen  spp. 
(Cyclamens):  Florist's  cyclamen. 


Inclusion  In  Appendix  II 
Inclusion  in  Appendix  II 
Inclusion  in  Appendix  II 

Deletion  from  Appendix 


Amendment  to  the  relevant  annotatk>ns  of  Appendix  II 
species  annotated  to  limit  the  trade  to  certain  types  of 
specimens,  to  Include  the  following  wording:  "All  other 
specimens  shall  be  deemed  to  t>e  specimens  of  spe- 
cies Included  In  Appendix  I  and  the  trade  in  them  shall 
be  regulated  accordingly". 


Amend  the  Appendix  II  listing  of  this  species  {cf.  current 
annotation  «3),  to  include  only  the  folbwing  parts: 
"Roots  and  specimens  recognizable  as  being  parts  of 
roots". 

Amend  the  Appendix  II  listing  lor  this  family  (cf.  current 
annotation  *4),  to  include  seeds  of  cacti  from  Mexico, 
except  those  seeds  obtained  from  artificial  propaga- 
tion In  Production  Units. 

Amend  the  Appendix  II  listing  of  these  two  species  [cf. 
current  annotation  #5),  to  include  only  the  foltowing 
parts:  'Logs,  sawn  wood,  and  veneer  sheets". 

Transfer  from  Appendix  I  to  Appendix  11,  In  accordarKe 

with  precautionary  measure  B.2.b)  of  Resol.   Conf. 

9.24,  Annex  4. 
Transfer  from  Appendix  I  to  Appendix  II,  in  accordance 

with  precautionary  measure  B.2.b)  of  Resol.  Conf. 

9.24,  Annex  4. 
Include  In  Appendix  II,  ak)ng  with  only  the  foltowing 

parts  3':  Roots  [I.e.,  rhizomes/rootstocks]  and  readily 

recognizable  parts  thereof. 
Delete  from  Appendix  II  


Include  in  Appendix  II,  atong  with  only  the  folkiwlng 
parts 3^:  Roots  [I.e.,  rhizomes/rootstocks]  and  readily 
recognizable  parts  thereof. 


Amend  the  listings  of  most  plant  families  now  In  Appen- 
dix II  (current  annotations  *1,  •2,  *4,  and  #8).  to  also 
exclude  the  following  part:  Cut  flowers  of  artificially 
propagated  plants. 

Amend  the  Appendix  II  listing  for  this  family  (cf.  current 
annotation  *4),  to  exclude  artificially  propagated  speci- 
mens of  the  following  hyt)rids  and/or  cuftivars:  (1) 
Hatiora  graesen  (=  H.  gaertnen  H.  rosea),  (2) 
Schlumbergera  (-  Zygocactusfi  hybrids  and  cultivars 
Isk]^  (S.  truncata  cultivars,  and  Its  hybrids  with  S. 
opuntioides  [>  S.  exotica\,  S.  orssichiar^  and  S. 
njsselliana  [=  S.  buckleyH);  (3)  Gymnocalycium 
mihanovichii  cultivars  (those  lacking  chtorophyll,  graft- 
ed'»°);  and  (4)  Opuntia  microdasys. 

Amend  the  Appendix  II  listing  of  succulent  Euphorbia 
spp.,  with  an  annotation  to  exclude  artificially  propa- 
gated specimens  of  Euphorbia  trigona  cultivars^*. 

Amerxj  the  Apperxlix  II  listing  of  Cyclamen  spp.,  with  an 
annotation  to  exclude  artificially  propagated  speci- 
mens of  the  hyt)rids  and  cultivars  of  Cyclamen 
persicum.  except  when  traded  as  dormant  tubers. 


Proponent 


Netheriands 
Netherlands 
Netheriands 

Switzeriand 

Switzerland 


Switzerland 

Mexk:o 

Switzerland 

South  Africa 
South  Afrk:a 

India  

China 

India 


Switzeriand 


Denmark 


Denmark 
Denmark 


U.S.  position 


Support.' 
Support.' 
Support.' 

Support.' 

Support.3^ 


Suppoft»"3 


Support.' 6  *• 


Support. 


35 


Support.' 
Oppose.'*  2"  » 
Support.'.  33 
Support.' 
Suppoft.^33 

Support.3« 
Oppose.*' 


Oppose.*' 
Oppose.*' 


'  The  listing,  uplisting,  downlisting,  or  delisting  of  this  taxon  (or  parts  in  the  case  of  some  plants)  appears  to  be  consistent  with  the  relevant  bk)- 
kjgtcai,  trade,  and  precautionary  cnteria  ol  Resolution  Conf.  9.24. 


UMI 
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2  The  United  States  continues  to  support  ttie  1978  request  trom  tt>e  International  Whalino  Commission  (IWC)  to  take  all  possibie  measures  to 
support  the  IWC  ban  on  commercial  whaling  lor  certain  species  and  stocks  of  whales  and  therefore  opposes  the  transfer  of  this  species  from  Ap- 
pendix I  to  Appendix  II. 

3  The  proposal  from  Bulgana  and  Jordan  defers  to  the  details  presented  in  the  proposal  from  FinlarxJ.  Although  it  is  clear  that  some  of  the  Eu- 
ropean or  Asian  populations  of  this  speaes  not  presently  included  in  Appendix  I  meet  the  criteria  for  Appendix  I,  the  United  States  is  not  corv 
virx:ed  by  the  proposal  that  the  brown  bear  population  o)  Russia  qualifies.  The  Russian  population  Is  subject  to  a  managed  sport  harvest  that  ap- 
pears to  be  In  itself  sustainable,  but  this  population  m  particular  is  also  prone  to  illegal  take  for  medianal  products.  Unless  Russia  supports  ttie 
proposal  and  there  is  no  compelling  obiectkin  from  other  range  states,  the  United  States  opposes  the  proposal  as  wntten  However,  the  Untied 
States  woukj  support  an  amended  proposal  that  addresses  specify  range  state  populations  (i.e.,  aN  members  of  the  species  withm  specified  na- 
tk>naJ  boundaries)  meeting  the  btotogical  cnteha  for  Appendix  I,  if  the  proposal  is  supported  by  the  relevant  range  state(s). 

*  The  proposal  acknowtodges  that  the  jaguar  population  proposed  for  phased-in  trophy-hunting  may  be  the  most  threatened  population  in  the 
country.  The  United  States  opposes  this  proposal  without  (a)  a  more  convinang  case  that  trophy  hurrting  will  not  add  to  existing  pressure  on  the 
jaguar  population  and  (b)  a  managerrwnt  plan  involving  comprehensive  population  monrtonng  m  the  affected  area. 

^Annotated  to  alkjw;  (a)  the  direct  export  of  registered  stocks  of  whole  raw  tusks  of  Botswana  ongin  to  one  trading  partrier  (Japan)  subject  to 
annual  quotas  of  12.68  t.  in  1998  ar>d  1999:  (b)  international  trade  in  hunting  trophies;  arx)  (c)  international  trade  in  live  antn^s  to  appropriate 
and  acceptable  destinatk>ns. 

8  The  proposal  presents  bwlogical  information  that  supports  the  proposed  actkjn 

^  Tht  Panel  of  Experts  report  on  this  proposal  noted  deficiencies  in  the  record-keeping  system  for  the  ivory  stockpile  arxj  showed  tt>ere  is  no 
clear  plan  for  use  of  ivory  revenues  to  tjenefit  elephant  conservation  It  also  noted  the  exister>ce  of  some  nf>ovenf>ent  of  ivory  through  the  country. 
The  United  States  has  concerns  about  these  reported  deficienaes  and  alxiut  the  adequacy  of  trade  cortrols  in  the  importing  country. 

8  The  United  States  is  consulting  other  Afncan  elephant  range  states  to  determine  whether  adoption  of  this  proposal  by  the  Parties  would 
cause  conservation  concerns  in  other  portions  of  the  species  range 

^  Annotated  to  allow:  (a)  the  direct  export  of  registered  stocks  ol  whole  raw  tusks  of  Namit)ian  origin  owned  tjy  the  government  of  Namibia  to 
one  trading  partner  (Japan)  that  will  not  reexport,  subject  to  annual  quotas  that  will  not  exceed  6900  kg.  between  September  1997  and  August 
1998  and  between  Septemtjer  1998  and  August  1999;  (b)  international  trade  in  live  animals  to  appropriate  and  acceptable  destinations  lor  norv 
commercial  purposes;  and  (c)  international  trade  in  hunting  trophies  for  non-commercial  purposes. 

'°  Although  noting  there  is  protiably  some  movement  of  ivory  through  tt>e  country,  the  Panel  of  Experts  reported  satisfactory  to  excellent  inter- 
nal management  controls  in  Namibia  and  an  excellent  legal  structure  for  estat)lishing  a  conservation  fund  with  ivory  stock  sale  revenues.  The 
Panel  concluded  that  the  proposal  would  likely  benefit  elephant  conservation  in  Namit>a.  The  United  States  has  concerns  about  the  adequacy  of 
trade  controls  In  the  importing  country. 

^  ^  Annotated  to  allow:  (a)  the  direct  export  of  registered  stocks  of  wf>ole  raw  tusks  to  one  trading  partner  (Japan)  subject  to  annual  quotas  of 
10  t.  in  1998  and  1999;  (b)  international  trade  in  hunting  trophies;  (c)  international  trade  in  live  animals  to  appropnate  arxj  acceptable  destina- 
tk)ns;  (d)  international  trade  in  non-commercial  shipments  of  leather  articles  and  Ivory  carvir>gs;  and  (e)  export  of  hides. 

^2 The  Panel  of  Experts  noted  deficiencies  m  trade  enforcement  controls  in  Zimljabwe,  including  failure  to  prevent  Illegal  exports  of  large  com- 
mercial shipments  of  worked  ivory,  and  showed  there  is  no  clear  plan  for  use  of  ivory  revenues  to  tjenefit  elephant  conservation.  It  also  noted  the 
existence  of  significant  movement  of  ivory  through  the  country.  Tne  United  States  has  concerns  about  these  reported  defkaenoes  and  about  the 
adequacy  of  trade  controls  in  the  importing  country. 

'3  While  acknowledging  the  excellent  record  of  the  government  of  South  Africa  in  restonng  populatkxis  of  this  species,  the  United  States  is 
concerned  atxjut  potential  detnmental  effects  of  re-opening  a  legal  international  trade  in  rhinoceros  horn.  The  United  States  has  invested  consid- 
erable effort  into  encouraging  use  of  alternatives  to  rhinoceros  horn  denvatives  in  traditional  Asian  medicines. 

<^The  proposal  does  not  present  sufficient  biological  information  to  justify  the  listing,  uplisbng,  downlisting,  or  delisting  as  proposed,  based  on 
the  critena  in  Resolution  Conf.  9.24. 

^^  Transfer  ol  the  population  ot  the  Province  of  Jujuy  and  of  the  semk^aptive  populations  of  the  Provinces  of  Jujuy,  Salta,  Catamarca,  La  Rk>ja, 
and  San  Juan,  Argentina,  from  Appendix  I  to  II,  with  an  annotatk>n  tp  allow  only  the  intematk>nai  trade  in  wool  sheared  from  live  vkxinas,  and  in 
cloth  and  manulactured  items  made  thereof,  under  the  mark,  "VICUNA-ARGENTINA." 

'*  Although  the  population  may  no  longer  meet  the  biologk:al  criteria  for  Appendix  I,  the  proposal  does  not  yet  satisfy  the  precautionary  meas- 
ures ol  Annex  4  of  Resolution  Conf.  9.24.  The  proposal  does  not  clearty  describe  a  population  monrtonng  program,  does  not  demonstrate  either 
local  Incentives  for  conservation  or  the  existence  of  effective  controls  on  production  and  export  of  producte,  arxJ  does  rwt  present  sufficient  detail 
to  indicate  transparency  in  the  vicuria  conservation  fund. 

''The  United  Slates  is  opposed  to  international  trade  m  raw  wool  during  the  earty  phases  of  a  vicuiia  downlisting,  before  a  management  plan 
has  been  implemented  and  shown  to  be  effective,  unless  convirx;ing  safeguards  are  demonstrated  by  the  proponent. 

'8  The  Unrted  States  is  concerned  atxjut  the  nsks  of  large  quantities  of  luxury  handicrafts  and  knitted  artkdes  denved  from  vicuna  wool  leaving 
the  countries  of  origin  without  CITES  controls,  because  of  the  CITES  personal  effects  exemption. 

'^Transfer  of  the  populations  of  the  Conservation  Units  of  Maun-Desaguadero,  Ulla  Ulla,  and  Lipez-Chlcas,  Bolivia,  from  Apperxjix  I  to  II,  with 
an  annotation  to  allow  only  the  international  trade  in  cloth  and  manufactured  items  made  thereof,  under  the  mark,  "VICUNA-BOLIVIA." 

20  The  proposal  presents  excellent  population  data  and  a  well  conceived  approach  to  development  of  management  plans  and  follow-through 
monrtonng  ol  the  effectiveness  of  vicuna  management  in  different  socio-economic  regimes.  The  United  States  considers  this  proposal  to  be 
under  review  until  the  report  on  exports  of  vicuna  cloth  at  COPlQ  is  presented  and  evaluated.  Despite  the  qualrty  of  the  proposal,  the  Unrted 
States  does  not  believe  that  trade  in  vcuria  products  from  Bolivia  is  warranted  until  the  proposed  management  plan  Is  operational  arvj  the  Par- 
ties have  an  opportunity  to  conskler  other  than  a  zero  quota  for  vkxina  products,  and  provided  that  export  will  be  limited  inrtially  to  easily  corv 
trolled  products. 

2'  The  United  States  sees  no  difficutties  with  such  a  change  In  the  latjeling  of  approved  products. 

,22  Because  of  the  remote  isolation  of  the  wiki  population,  and  because  of  the  risk  of  disease  spreading  to  captive  populations  if  wiW  animals 
are  Introduced,  it  Is  highly  unlikely  that  trade  in  wood  bison  presently  in  captivity  wouW  be  detnmental  to  the  survival  of  the  species  In  the  wiW. 
Nonetheless,  the  species  appears  to  meet  the  biological  cntena  lor  retention  in  Appervjix  I.  The  proposal  remains  under  review,  while  the  Unrted 
States  consults  with  Canada  to  obtain  clarillcation  on  the  species'  status. 

23  The  United  States  supports  the  exclusion  from  the  proposal  of  introduced  populations  remote  from  the  natural  range,  e.g.,  the  introduced 
population  ol  Australia. 

'"'  Although  trade  Is  not  recorded,  the  population  is  so  small  that  retentkjn  in  the  Appendices  wouW  seem  advisable  as  a  precautionary  meas- 
ure In  the  event  Illegal  trade  should  ever  occur. 

25  Because  the  subspecies  are  extremely  similar  and  occur  in  the  same  jurisdctkxi,  the  proposed  spirt-listing  wouW  be  practically  unenforce- 
able and  would  be  inconsistent  with  Annex  3  of  Resolution  Conf.  9.24. 

26  Annotated  to  allow:  (a)  trade  in  current  registered  stocks  of  shell  with  one  trading  partner  (Japan)  that  will  not  re-export;  and  (b)  export  in 
one  shipment  per  year,  to  the  same  partner,  of  shell  mari<ed  in  compliar>ce  with  Resolution  Conf.  5.16,  which  allows  definrtive  kJentification  of  ofi- 
gin,  from  a  traditional  harvest  (maximum  500  individuals  per  year)  or  from  an  expenmental  ranching  program  (antiapated:  50  Individuals  in  the 
first  year;  1(X)  In  the  second  year;  and  300  In  the  third  year). 

2'  The  United  Slates  Is  not  convinced  that  the  necessary  trade  controls  (including  a  tagging  scheme  in  accordarKe  with  Resolution  Conf.  9.22) 
are  In  place  to  ensure  that  the  ranching  program  will  be  beneficial  to  the  species  and  its  continuing  to  seek  clanfication  from  Argentina. 

28  The  Unrted  States  opposes  the  proposal  on  the  tjasis  that  It  does  not  provide  a  clear  picture  of  the  regulatory  and  control  measures  tfiat 
need  to  be  In  place  in  order  to  monitor  ranching  operations  and  control  trade.  A  modified  proposal  under  quota  provisions  that  woukj  allow  for 
export  of  200  or  fewer  problem  animals,  arxj  a  quota  of  3,000-5,000  ranched  animals  as  previously  allowed,  woukJ  b>e  acceptable. 

2s  The  United  States  opposes  export  of  more  than  200  nuisance  animals  and  more  than  1 00  sport  trophies,  because  the  reporting  requirement 
related  to  the  previous  approval  by  the  Parties  of  export  ol  1,000  wild-caught  nuisance  animals  and  100  trophies  does  not  present  sutfiaent  infor- 
mation to  justify  the  level  of  harvest  and  subsequent  export  of  wild  animals  outside  protected  areas.  The  lUCN  Crocodile  Specialist  Group  does 
not  t>eiieve  that  the  current  wild  harvest  is  sustainat>le  and  questk)ns  the  accuracy  of  crocodile  export  reports. 
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»The  United  States  supports  the  proposal,  corxlilional  upon  Uganda  agreeing  to  (a)  monitor  the  effect  of  release  of  juveniles  in  the  wild  and 
to  adjust  egg  collection  limits  if  necessary;  (b)  clanfy  the  manner  in  which  the  ranching  program  provides  conservation  benefits  to  the  species; 
and  (c)  accepting  a  CITES  Secretariat  review  (in  consultation  with  the  lUCN  Crocodile  Specialist  Group)  of  the  progress  of  the  ranching  program 
prior  to  the  next  meeting  of  the  Conference. 

3'  The  United  States  believes  the  recommended  language  would  help  clarify  annotated  downlistings,  such  as  that  of  the  South  Afncan  popu- 
lation of  the  white  rhinoceros,  and  reduce  the  possibility  of  misinterpreting  or  abusing  the  downlistinq  process.  However,  annotation  of  the  fiippen- 
dices  IS  a  complex  and  confusing  subject  that  deserves  a  thorough  review  from  legal  and  technical  perspectives.  Accordingly,  the  United  States 
has  prepared  a  draft  resolution  on  annotated  downlistings,  presently  under  internal  review,  and  looks  fon«^ard  to  detailed  discussion  at  COP10. 

32  The  cunrent  listing  includes  "Roots  and  readily  recognizable  parts  thereof".  The  proposed  revision  is  considered  to  be  a  minor  change,  which 
would  clanfy  and  keep  the  intent  of  the  1985  proposal  (at  COPS)  to  Include  the  wtiole  roots  and  the  larger  parts  thereof,  and  to  exclude  minor 
p4eces  and  processed  products.  Some  importing  Parties  have  found  that  the  current  annotation  can  be  interpreted  too  broadly. 

MThe  United  States  will  recommend  standardization  of  the  inclusion  of  the  parts  for  Panax  quinquefolius  (American  ginseng),  picrortiiza 
kunooa  (Kutki),  and  Nardostachys  grandiHora  (Himalayan  nard),  with  the  annotation  "Roots,  rhizomes  or  rootstocks.  and  specimens  recognizable 
as  being  parts  thereof".  This  would  keep  the  intent  of  the  proposal  of  Switzerland  for  Panax  quinquefolius,  and  the  intent  of  the  proposals  of 
India  for  the  other  two  species,  while  accommodating  those  two  species'  different  morphology  of  having  rhizomes  or  rootstocks. 

*♦  This  proposal  is  considered  necessary  to  assist  enforcement  of  Mexican  law  that  regulates  the  export  of  seeds  collected  in  the  wild  from 
cacti  In  Mexico.  The  Government  of  Mexico,  at  the  November  1996  meeting  of  the  CITES  Plants  Committee,  presented  information  on  recent 
vkjiations  of  Mexican  law  and  over-collection  of  cactus  seeds  of  vanous  taxa  for  export  to  various  Party  countries.  The  United  States  is  discuss- 
ing with  Mexico  how  they  intend  to  administer  the  differentiation  of  seeds  collected  in  the  wikj  from  seeds  produced  by  artificial  propagation  in 
their  Production  Units  (i.e.,  nurseries).  We  understand  that  this  proposal  only  covers  the  populations  of  cacti  in  Mexico;  it  does  not  cover  popu- 
lations ot  Mexican  cacti  native  beyond  Mexico,  or  specimens  of  Mexican  cacti  artificially  propagated  elsewhere  than  in  Mexico. 

35  These  two  cun-ent  listings  include  "Saw-logs,  sawn  wood,  and  veneers".  The  proposed  revision  is  considered  to  be  a  minor  change,  which 
woukj  correspond  to  the  categories  and  definitions  of  HS  codes  44.03  (logs),  44.06  and  44.07  (sawn  wood),  and  44.08  (veneer  sheets)  in  the 
Harmonized  System  of  the  World  Customs  Organization.  The  change  was  recommended  by  the  CITES  Timber  Working  Group. 

3«  There  are  so  lew  individuals  and  populations  of  this  species  known  in  the  wild,  and  so  few  artificially  propagated  individuals  available  in  cul- 
tivation, that  continued  inclusion  ol  the  species  in  Appendix  I  is  considered  to  be  an  appropriate  precaution. 

3' The  proposal  lor  this  species  discusses  its  rhizomes  or  rootstocks  rather  than  botanical  roots. 

3«The  proposal  seeks  to  establish  a  new  standard  exclusion  for  Appendix  II  taxa.  Presently,  there  is  no  known  cut-flower  trade  in  the  pertinent 
listed  Appendix  II  taxa  (i.e.,  the  taxa  other  than  orchids),  either  from  the  wikJ  or  from  flowers  produced  by  artificial  propagation  (nor  are  there  anv 
complications  m  any  trading  of  their  hybnds  with  Appendix  I  taxa).  The  conservation  of  species  in  the  wild  is  therefore  considered  to  be  unaf- 
fected by  this  proposed  new  standing  listing  tor  Appendix  II  (and  probably  Appendix  III),  to  whk:h  exceptions  (i.e.,  inclusion  ol  the  cut  flowers) 
can  be  made  whenever  warranted  in  future  proposals  lor  particular  taxa.  Although  the  proposal  did  not  address  the  taxa  of  Nepal  in  Appendix  III, 
which  also  have  their  listings  standardized  with  the  cun-ent  annotation  #1,  we  expect  the  Secretariat  to  encourage  Nepal  to  accept  this  new  ex- 
clusion tor  those  listings  as  well. 

39  This  proposal  is  considered  to  not  include  all  taxa  (or  hybrids  and  cultivars)  of  Schlumbergera,  but  just  those  listed  in  detail  in  the  proposal 
and  in  this  Federal  Register  notice.  If  this  proposal  goes  forward,  the  United  States  will  seek  clarification  or  an  amendment  to  that  more  limited 
effect. 

^ofhe  proposal  stated  that  the  artificially  propagated  grafting  stocks  are  mostly  specimens  of  Hylocereus  species  and  Harrisia  "Jusbertii",  but 
these  taxa  (and  any  other  cactus  taxa  that  might  be  used  as  grafting  slock)  were  not  directly  presented  for  similar  exclusion.  The  United  States 
will  consider  supporting  this  portion  of  the  proposal,  if  an  amendment  to  specify  the  taxa  of  the  grafting  stocks,  for  example  only  Harrisia 
"Jusbertn",  Hykxereus  trigonus  Hylocereus  undatus  can  be  adopted. 

*'  Although  the  stipulated  taxa  are  artificially  propagated  extensively,  the  risk  either  to  other  taxa  in  the  wikJ  or  to  pertinent  natural  taxa  needs 
consideration.  The  burden  lor  enforcement  would  be  significantly  complicated  by  excluding  these  artificially  propagated  specimens.  Nevertheless, 
minimizing  or  reducing  the  implementation  burden,  and  the  regulation  of  artificially  propagated  specimens,  are  worthy  goals,  when  there  is  no 
risk  to  taxa  in  the  wild. 

*2  This  proposal  is  considered  not  to  include  Euphorbia  hermentiana,  whk:h  we  understand  is  not  a  synonym  of  Euphorbia  trigona. 


Future  Actions 

Amendments  are  adopted  by  a  two- 
thirds  majority  of  the  Parties  present 
and  voting.  All  species  amendments 
adopted  will  enter  into  effect  90  days 
after  the  close  of  COPIO  (i.e.,  on 
September  18,  1997)  for  the  United 
States,  unless  a  reservation  is  entered. 
Article  XV  of  CITES  enables  any  Party 
to  exempt  itself  from  implementing 
CITES  for  any  particular  species,  if  it 
enters  a  reservation  with  respect  to  that 
species.  A  Party  desiring  to  enter  a 
reservation  must  do  so  during  the  90- 
day  period  immediately  following  the 
close  of  the  meeting  at  which  the  Parties 
voted  to  include  the  species  in 
Appendix  I  or  II.  Soon  after  COPlO,  the 
Service  plans  to  publish  a  notice  in  the 
Federal  Register  aimouncing  the  final 
decisions  of  the  Parties  on  all  proposed 
amendments  to  the  Appendices.  If  the 
United  States  should  decide  to  enter  any 
reservation,  this  action  must  be 
transmitted  to  the  Depositary 
Government  (Switzerland)  by 
September  18,  1997.  The  United  States 
has  never  entered  a  reservation  to  a 
CITES  listing.  It  would  consider  doing 


so  only  if  evidence  is  presented  to  show 
that  implementation  of  an  amendment 
would  be  contrary  to  the  interests  or 
laws  of  the  United  States. 

Comments  on  Possible  Reservations 

The  Service  invites  comments  and 
recommendations  from  the  public 
concerning  reservations  that  may  be 
taken  by  the  United  States  on  any 
amendments  to  the  Appendices  adopted 
by  the  Parties  at  COPID.  The  Service's 
past  practice  has  been  to  solicit  public 
comments  only  after  the  COP,  in  the 
notice  that  aimounces  the  actions  of  the 
Parties  at  the  COP  on  the  proposed 
species  amendments.  However,  because 
of  the  short  time  available  for  taking 
reservations,  the  Service  is  now 
soliciting  comments  on  possible 
reservations  on  any  proposed  species 
amendment  that  may  be  adopted. 
Although  the  Service  will  re-solicit 
comments  after  COPlO  if  time  is 
available,  this  present  notice  may  be  the 
only  request  for  such  comments. 
Recommendations  or  comments 
regarding  reservations  must  be  received 
by  August  15, 1997.  If  the  United  States 
should  enter  any  reservations,  they  will 


be  announced  in  the  same  Federal 
Register  notice  that  incorporates  the 
listing  decisions  of  the  Parties  into  the 
Code  of  Federal  Regulations  (50  CFR 
Part  23). 

Reservations,  if  entered,  may  do  little 
to  relieve  importers  in  the  United  States 
from  the  need  for  foreign  export 
permits,  because  the  Lacey  Act 
Amendments  of  1981  (16  U.S.C.  3371  et 
seq.)  make  it  a  Federal  offense  to  import 
into  the  United  States  any  animals 
taken,  possessed,  transported,  or  sold  in 
violation  of  foreign  conservation  laws.  If 
a  foreign  country  has  enacted  CITES  as 
part  of  its  law,  and  that  country  has  not 
taken  a  reservation  with  regard  to  the 
animal  or  plant,  or  its  parts  or 
derivatives,  the  United  States  (even  if  it 
had  taken  a  reservation  on  a  species) 
would  continue  to  require  CITES 
documents  as  a  condition  of  import. 
Any  reservation  by  the  United  States 
would  provide  exporters  in  this  country 
with  little  relief  from  the  need  for  U.S. 
export  docimients.  Importing  countries 
that  are  Party  to  CITES  would  require 
CTTES-equivalent  documentation  from 
the  United  States,  even  if  it  enters  a 
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reservation,  because  the  Parties  have 
agreed  to  allow  trade  with  non-Parties 
(including  reserving  Parties)  only  if  they 
issue  documents  containing  all  the 
information  required  in  CITES  permits 
or  certiHcates.  In  addition,  if  a 
reservation  is  taken  on  a  species  listed 
in  Appendix  I,  the  species  should  still 
be  treated  by  the  reserving  Party  as  in 


Appendix  11  according  to  Conf.  4.25, 
thereby  still  requiring  CITES  documents 
for  export  of  these  species.  It  is  the 
policy  of  the  United  States  that 
commercial  trade  in  Appendix  I  species 
for  which  a  country  has  entered  a 
reservation  undermines  the 
effectiveness  of  CITES. 

This  notice  was  prepared  by  Drs. 
Marshall  A.  Howe  and  Bruce  MacBryde, 


Office  of  Scientific  Authority,  under 
authority  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531  et  seq.]. 

Dated:  June  2, 1997. 
John  G.  Rogers, 
Acting  Director 
[FR  Doc.  97-14806  Filed  &-5-97;  8:45  am] 
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contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-095-2] 

Monsanto  Co.;  Availability  of 
Determination  of  Nonregulated  Status 
for  Genetically  Engineered  Com 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  the  Monsanto 
Company's  com  line  designated  as 
MON  802,  which  has  been  genetically 
engineered  for  insect  resistance  and 
glyphosate  herbicide  tolerance,  is  no 
longer  considered  a  regulated  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  the 
Monsanto  Company  in  its  petition  for  a 
determination  of  nonregulated  status 
and  an  analysis  of  other  scientific  data. 
This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  May  27,  1997. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
petition  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  before  visiting  on  (202)  690-2817 
to  facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  Lackey,  BSS,  PPQ.  APHIS,  4700 
River  Road  Unit  147,  Riverdale.  MD 
20737-1236;  (301)  734-8713.  To  obtain 


a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
mkpeterson@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  12,  1996,  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  received  a  petition  (APHIS 
Petition  No.  9&-317-01p)  from  the 
Monsanto  Company  (Monsanto)  of  St. 
Louis,  MO,  seeking  a  determination  that 
a  com  line  designated  as  MON  802, 
which  has  been  genetically  engineered 
for  insect  resistance  and  glyphosate 
herbicide  tolerance,  does  not  present  a 
plant  pest  risk  and,  therefore,  is  not  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  December  18. 1996,  APHIS 
published  a  notice  in  the  Federal 
Register  (61  PR  66650-66651,  Docket 
No.  96-095-1)  announcing  that  the 
Monsanto  petition  had  been  received 
and  was  available  for  public  review.  The 
notice  also  discussed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Dmg  Administration 
in  regulating  the  subject  com  line  and 
food  products  derived  horn  it.  In  the 
notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
this  com  line  posed  a  plant  pest  risk. 
The  comments  were  to  have  been 
received  by  APHIS  on  or  before 
Febmary  18. 1997.  APHIS  received  no 
comments  on  the  subject  petition  during 
the  designated  60-day  comment  period. 

Analysis 

Com  line  MON  802  has  been 
genetically  engineered  to  express  a 
CryIA(b)  insect  control  protein  derived 
from  the  common  soil  bacterium 
Bacillus  thuringiensis  subsp.  kurstaki 
(Bt).  The  petitioner  stated  that  the  Bt 
delta-endotoxin  protein  is  effective  in 
protecting  the  subject  com  line  from 
damage  caused  by  the  European  com 
borer  throughout  the  growing  season. 
The  subject  corn  line  also  expresses  the 
CP4  EPSPS  protein  isolated  from 
Agrobacterium  sp.  strain  CP4  and  the 
GOX  protein  cloned  from 
Achromobacter  sp.  strain  LBAA.  which, 
when  introduced  into  the  plant  cell, 
confer  tolerance  to  the  herbicide 
glyphosate.  The  particle  acceleration 
method  was  used  to  transfer  the  added 
genes  into  the  parental  com  line,  and 


their  expression  is  controlled  in  part  by 
the  intron  from  the  com  hsp70  gene  and 
by  gene  sequences  from  the  plant 
pathogens  Agrobacterium  tumefaciens 
and  cauliflower  mosaic  virus.  The  nptll 
selectable  marker  gene  is  present  in  the 
subject-corn  line  under  the  control  of  a 
bacterial  promoter,  but  is  not  expressed 
in  the  plant. 

The  subject  com  line  has  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  the  com  line  conducted 
under  APHIS  notifications  since  1993 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
environmental  release  of  com  line  MON 
802. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto,  a  review  of 
other  scientific  data,  and  field  tests  of 
the  subject  com  line,  APHIS  has 
determined  that  com  line  MON  802:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  is  no  more  likely  to  become  a  weed 
than  com  lines  developed  by  traditional 
breeding  techniques;  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities;  (5)  will  not 
harm  threatened  or  endangered  species 
or  other  organisms,  such  as  bees,  that 
are  l)eneficial  to  agriculture;  and  (6) 
should  not  reduce  the  ability  to  control 
insects  in  com  or  other  crops  when 
cultivated.  Therefore,  APHIS  has 
concluded  that  the  subject  com  line  and 
any  progeny  derived  from  hybrid 
crosses  with  other  nontransformed  com 
varieties  will  be  as  safe  to  grow  as  com 
in  traditional  breeding  programs  that  are 
not  subject  to  regulation  under  7  CFR 
part  340. 

The  effect  of  this  determination  is  that 
Monsanto's  com  line  MON  802  is  no 
longer  considered  a  regulated  article 
imder  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  requirements 
pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
field  testing,  importation,  or  interstate 
movement  of  the  subject  com  line  or  its 
progeny.  However,  importation  of  com 
line  MON  802  or  seeds  capable  of 
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propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)(42  U.S.C. 
4321  etaeq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  Monsanto's  com  line 
MON  802  and  lines  developed  from  it 
are  no  longer  regulated  articles  under  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  30th  day  of 
May  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  97-14876  Filed  6-5-97;  8:45  am) 
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DEPA  "-  wf-ffT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

[RFP  #128-FW-NRCS-87] 

Soil  Survey  Division  Research 
Program 

AirmORITY:  Pub.  L.  74-46,  16  U.S.C. 
590(a-f),  Pub.  L.  89-560. 
AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTKM:  Announcement  of  availability  of 
funds  for  Request  for  Proposal. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS),  Soil 
Survey  Division  through  Congressional 
authority,  has  provided  soil  related 
research  primarily  through  the  National 
Soil  Survey  Laboratory  (NSSL),  and  the 
National  Cooperative  Soil  Survey 
(NCSS).  in  Lincoln,  Nebraska.  The  Soil 
Survey  Division  has  focused  its  research 
on  soil  genesis  and  processes,  soil- 
landscape  relationships,  and 
development  of  criteria  for  Soil 
Taxonomy. 


The  Soil  Survey  Laboratories,  in 
concert  with  University  collaborators, 
led  in  the  development  of  laboratory 
procedures  for  physical,  chemical,  and 
mineralogical  methods  in  support  of  the 
NCSS.  Historically,  geomorphic  projects 
constituted  prominent  research 
activities. 

The  Soil  Survey  Division  has  funds 
for  selected  proposals  and  will  utilize 
these  funds  specifically  for  research  and 
development  within  its  budget. 
DATES:  The  solicitation  release  date  is 
June  10,  1997.  Request  for  Proposal 
must  be  received  on  or  before  July  10, 
1997.  Proposals  received  after  July  10, 
1997,  will  not  be  considered  for 
funding. 

ADDRESSES:  Proposals  must  be 
submitted  to  the  following  address: 
USDA,  Na,tural  Resources  Conservation 
Service,  National  Business  Management 
Center,  FWFC,  Bldg.  23,  501  Felix  St., 
P.O.  Box  6567,  Ft.Worth.  TX  76115- 
0567.  The  telephone  number  is  (817) 
334-5461;  Internet:  jlowe9ftw.nrcs. 
usda.gov.  Hand-delivered  proposal, 
including  those  submitted  through  an 
express  mail  or  a  courier  service,  must 
be  submitted  to  the  following  address: 
USDA,  Natural  Resources  Conservation 
Service,  National  Business  Management 
Center,  FWFC,  Bldg  23,  501  Felix  St.,  Ft. 
Worth,  TX  76115.  The  telephone 
number  is:  (817)  334-5461. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kimble,  U.S.  Department  of  Agriculture, 
National  Soil  Survey  Center,  Federal 
Building,  Room  152, 100  Centeimial 
Mall  North,  Lincoln,  NE  68508-3866; 
telephone  (402)  437-5376;  . 
jkimble@nssc.nrcs.usda.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  under  the  authority 
for  Soil  Survey,  awards  ranging  from 
$10,000  to  $50,000  will  be  awarded  for 
support  of  any  one  proposal,  regardless 
of  the  amount  requested.  The  total 
amount  of  funds  available  for  proposals 
is  $300,000. 

Eligibility  and  Limitations  on  Use  of 
Funds 

Under  this  program,  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  proposal  to  land-grant  colleges 
and  universities.  State  agricultural 
experiment  stations,  colleges, 
universities,  private  entities,  and  to 
Federal  laboratories  having  a 
demonstrable  capacity  in  soil  research. 
Proposal  received  from  scientists  at  non- 
United  States  organizations  or 
institutions  will  not  be  considered  for 
support. 

Tnis  request  for  proposal  is  subject  to 
the  provision  found  in  7  CFR  part  3019, 
the  Uniform  Administrative 


Reijuireiiient  for  Grants  and  Agreements 
wi^  Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-profit 
Organizations,  which  sets  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  grant 
projects.  In  addition,  other  Federal 
statutes  and  regulations,  such  as  7  CFR 
3051,  the  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions,  and  0MB  Circular  A-110 
and  A-21,  apply  to  this  program. 

Specific  Areas  of  Research  To  Be 
Supported  in  Fiscal  Year  1997 

A  research  framework  has  been 
developed  to  advance  the  fundamental 
goals  of  understanding  and  portraying 
(T.E.C.)  the  pedosphere,  to  develop  and 
quantify  soil  interpretations,  and  to 
provide  efficient  technology  transfer 
relevant  for  the  NRCS  and  its 
cooperators.  Methods  development  is 
important  within  this  framework.  In  the 
past,  much  of  the  laboratory's  focus  was 
on  development  and  improvement  of 
laboratory  methods.  These  efforts  need 
to  be  continued.  Also,  additional  needs 
are  to  focus  more  on  field  methods  used 
to  help  in  mapping,  scaling  of  data,  and 
model  development  for  prediction  of 
soil  properties  and  extension  of  single 
point  information  for  use  in  description 
of  complex  natiual  ecosystems.  Within 
the  critical  research  issues,  both 
methods  development  (laboratory  and 
field)  and  information  delivery 
techniques  are  extremely  important. 

This  framework  includes  the 
following  integrative  elements: 

1.  Soil- Water  and  Temperature 

2.  Geomorphic  Modeling 

3.  Soil  Quality/Soil  Health 

4.  Soil  Biological  Processes  in  Soils  and 

Carbon  Cycling 

5.  Soil  Genesis  and  Taxonomy 

6.  Spatial  Variability  &  Scaling 

Critical  Research  Issues 

Research  is  needed  in  the  following 
general  focus  areas: 

1.  Utilization  of  the  NRCS  Soil 
database.  The  NRCS  has  an  excellent 
and  extensive  database  consisting  of 
measured  soil  physical,  chemical,  and 
mineralogical  properties  from  soils 
throughout  the  world.  The  database  is 
an  under  utilized  tool  that  has 
significant  potential  for  use  in 
improving  soil  quality,  increasing 
agricultiiral  production,  and  providing 
information  to  our  customers. 
Development  of  new  uses  for  the  soils 
data  is  encouraged. 
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I.  .\ew  and  developing  issues  in 
agriculture.  Site  specific  management 
(production  maximization  and  critical 
area  management)  and  soil  quality  are 
current  examples  of  new  areas  holding 
promise  of  improving  agricultural 
production  while  maintaining  or 
proving  soil  conditions. 

3.  Global  Climate  Change.  Studies  in 
this  area  include  understanding  future 
effects  on  agriculture  and  forestry  of 
climate  change,  whether  natural  or 
human  caused.  Priority  areas  are  effects 
of  soil  carbon  sequestration  and  release, 
monitoring  changes  in  soil  moisture  and 
temperature  over  time,  and 
contributions  of  agriculture  and  forestry 
to  the  mitigation  of  greenhouse  gas 
emission  and  to  project  the  capability  to 
adapt  to  these  changes.  Studies  related 
to  developing  data  on  soil  properties 
that  can  be  used  by  others  in  Global 
Climate  research  are  also  of  interest. 

4.  Use-dependent  and  temporal  soil 
properties.  Studies  in  these  areas  may  be 
closely  related  to  other  research 
activities  such  as  site  specific 
management  or  to  development  of  long- 
term  soil  climate  indices  through 
analyses  of  continuously-monitored 
properties  such  as  soil  water  status  and 
soil  temperature. 

5.  Relationship  of  the  pedosphere  to 
other  "spheres."  The  relationship  of  the 
pedosphere  to  the  atmosphere, 
geosphere,  hydrosphere  and  biosphere 
should  be  investigated  in  a  globally 
integrated  manner.  Included  in  this  area 
is  the  development  of  models  linking 
the  soil  environment  to  global  models  of 
the  earth's  interactions. 

6.  Paleo-environment.  Studies  of 
paleo-environmental  parameters,  as 
proxy  models,  can  be  used  to  predict 
climatic  effects.  This  is  an  extremely 
important  area  in  this  era  of  global 
climate  changes. 

7.  Scaling  data.  Included  in  this  area 
are  the  needs  to  aggregate  data  from 
different  sources  and  different  scales 
and  to  develop  means  for  dealing  with 
geographically  variable  data. 

8.  Ecosystem  management.  Studies 
should  be  oriented  to  integrated  units 
such  as  watersheds  rather  than 
individual  farm  fields,  political  areas 
such  as  counties,  individual  soil  map 
units  or  point-location.  The  concept  of 
soil  landscape  should  be  developed  and 
refined. 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  and  the 
Administrative  provisions  for  this 
program  (7  CFR  and  3019)  may  be 
obtained  by  writing  to  the  address  or 
calling  the  telephone  number  which 
follows:  USDA,  National  Business 
Management  Center.  Acquisition 


Management,  Attn:  Mr.  James  Lowe, 
P.O.  Box  6567,  501  Felix  Street,  Ft. 
Worth,  TX  76115-0567,  (817)  334-5461. 
Persons  with  disabilities  who  require 
alternative  means  of  communication  for 
proposal  information  (Braille,  large 
print,  audiotapes,  etc.)  should  contact 
the  USDA  Office  of  Communications  at 
(202)  720-2791. 

These  materials  may  also  be  requested 
via  internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number,  to 
jlowe@ftw.nrcs.usda.gov.  The  material 
will  be  mailed  to  you  as  quickly  as 
possible. 

Preparation  and  Submission  of 
Proposals 

Proposals  submitted  in  response  to 
this  announcement  for  research 
opportunities  must  be  submitted  in 
accordance  with  the  following 
guidelines. 

Proposals  shall  be  less  than  10  pages 
in  length.  They  must  contain  target 
dates  and  deadlines  for  the  proposed 
research.  The  research  proposal  must 
include  the  hypotheses  to  be  tested, 
expected  results,  and  detailed  budget, 
project  (executive  summary),  statement 
of  problem(s),  a  brief  literature  review, 
benefits  of  the  proposed  research  to 
NCSS,  science  and  society,  proposed 
outreach  program,  and  existing 
facilities/equipment.  When  the  project 
is  to  be  carried  out  in  a  cooperative 
nature  with  the  NRCS,  with  an  NCSS 
partner,  or  with  another  entity,  the 
responsibilities  of  each  partner  must  be 
described. 

A  two  page  curriculum  vitae  for  each 
researcher(s)  needs  to  be  included  with 
the  proposal.  A  description  of  the 
qualifications  of  the  scientist(s) 
(including  degrees,  publications,  related 
grants,  and  past  work).  Failure  to 
provide  full  and  complete  information 
may  reduce  the  possibility  of  receiving 
an  award. 

Proposal  Review 

Proposal  will  be  reviewed  by  NRCS 
and  outside  reviewers  to  ensure  that 
they  are  within  the  areas  outlined  under 
critical  issues  and  within  established 
procedures  of  the  NRCS.  Strong 
consideration  will  be  given  to  proposals 
that  have  the  potential  for  enhancing  the 
use  of  the  existing  data  and  information 
presently  available  at  the  NSSC. 

In  accordance  with  Federal  statutes 
and  regulation  and  USDA.  NRCS 
policies,  no  person  on  grounds  of  race, 
color,  age,  sex,  national  origin,  or 
disability  shall  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  be  subject  to  discrimination  under 
any  program  or  activity  receiving 


financial  assistance  from  the 

Department  of  Agriculture.  Entities  or 

individuals  will  comply  with  P.L.  93- 

348  regarding  the  protection  of  human 

subjects  involved  in  research, 

development,  and  related  activities 

support  by  this  award  of  assistance. 

Roy  R.  TwidI, 

Director,  National  Business  Management 

Center. 

(PR  Doc.  97-14767  Filed  6-5-97;  8:45  am) 

BILUNO  COOE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  7,  1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 
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2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s] 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed; 

Commodities 

Bottle,  Oil  Sample 

8125-01-082-9697 

NPA:  Easter  Seal  Rehabilitation  Center 

of  Greater  Waterbury,  Waterbury, 

Connecticut 

Cap,  Cold  Weather 

8415-01-099-7843 

8415-01-099-7844 

8415-01-099-7845 

8415-01-099-7846 

8415-01-099-7847 

8415-01-099-7848 

NPA:  Pueblo  Diversified  Industries,  Inc., 
Pueblo,  Colorado,  E)evelopmental 
Services  of  Northwest  Kansas,  Hays, 
Kansas 

Vest,  Grenade  Carrier 

8415-01-317-1622 

NPA:  Industries  of  the  Blind,  Inc.. 
Greensboro,  North  Carolina,  Raleigh 
Lions  Clinic  for  the  Blind,  Inc., 
Raleigh,  North  Carolina 

Services 

Administrative  Services 

Nevada  Field  Office 
Las  Vegas,  Nevada 
NPA:  Opportunity  Village  ARC,  Las 
Vegas,  Nevada 

Food  Service  Attendant 

U.S.  Coast  Guard  Activities  New  York, 

Fort  Wadsworth 
Staten  Island,  New  York 
NPA:  Fedcap  Rehabilitation  Services, 

Inc.,  New  York,  New  York 

Food  Service  Attendant 
Fort  Bliss,  Texas 


NPA:  Tresco,  Inc.,  Las  Cruces,  New 
Mexico 

Janitorial/Custodial 

Plains  High  School 

Plains,  Georgia 

NPA:  Sumter  County  Mental 

Retardation  Services  Center, 

Americus,  Georgia 

Janitorial/Custodial 

U.S.  Department  of  Interior/Bureau  of 

Reclamation 
Lower  Colorado  Regional  Office 
Boulder  City,  Colorado 
NPA:  Opportunity  Village  ARC,  Las 

Vegas,  Nevada 

Laundry  Service 

Evans  U.S.  Army  Community  Hospital 
(all  general  laundry  excluding  uniiorms) 
Fort  Carson,  Colorado 
NPA:  Goodwrill  Industrial  Services 

Corporation,  Colorado  Springs, 

Colorado 

Laundry  Service 

(all  non-hospital  laundry) 

Fort  Carson,  Colorado 

NPA:  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs, 

Colorado 
Cbimie  Corley, 

Associate  Director  for  Administration. 
(PR  Doc.  97-14802  Filed  6-5-97;  8:45  am] 
BILLING  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  7,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
17,  April  4,  11  and  18.  1997,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (62  F.R.  12596, 16135, 
17781  and  19102)  of  proposed  additions 
to  the  Procurement  List. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Pen,  Cushion  Grip,  Transparent 

7520-01-424-4866 

7520-01-424-4872 

7520-01-424-4884 

7520-01-424-4875 

7520-01-424-4847 

7520-01-424-4859 
Flat  Trays  and  Lids 

P.S.  Item  1257-L 

P.S.  Item  1257-T 

Sevices 

AdministratiTe  Services.  Department  of 

Health  and  Human  Services,  Region  8, 

Denver.  Colorado 
Grounds  Maintenance,  Miramar  Naval  Air 

Station.  San  Diego,  California 
Janitorial/Custodial.  USARC  *1.  East  Point. 

Georgia 
Janitorial/Custodial,  Beltsville  Agricultural 

Research  Center,  Building  001, 

Beltsville,  Maryland 
Janitorial/Custodial,  Guy  Cardillo  USARC, 

Roslindale,  Massachusetts 
Janitorial/Custodial,  Naval  Air  Station,  South 

Weymouth,  Massachusetts 
Janitorial/Custodial,  G.H.  Grossman  USARC, 

130  Eldridge  Street,  Taunton. 

Massachusetts 
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)amtorial/Grounds  Maintenance,  Federal 
Building  and  U.S.  Post  Office.  Carson 
City.  Nevada 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Connie  Corley. 

Associate  Director  for  Administration. 
[FR  Doc.  97-14803  Filed  6-5-97;  8:45  ami 
MLUNG  CODE  8363-01 -P 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meetings 

AGENCY:  U.S.  Conunission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  June  13.  1997. 

9:30  a.m. 

PtJkCE:  U.S.  Commission  on  Civil  Rights. 

624  Ninth  Street.  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  May  19.  1997 

III.  Announcements 

IV.  Staff  Report 

V.  Nomination  for  Staff  Director — 

Executive  Session 

VI.  Miami  Report 

VII.  Equal  Educational  Opportunity 
Reports 

VIII.  State  Advisory  Committee  Reports 

•  District  of  Columbia:  Residential 
Mortgage  Lending  Discrimination 

•  Kentucky:  Bias  and  Bigotry  in 
Kentucky 

•  Washington;  Disproportionality  in 
the  Juvenile  Justice  System 

IX.  GAO  Report 

X.  Discussion  of  the  Staff  Draft  GPRA 

Strategic  Plan 

XI.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks.  Press  and 
Communications  (202)  376-8312. 
Stephanie  Y.  Moore, 

General  Counsel. 

IFR  Doc.  97-14949  Filed  6-^1-97;  11:01  am] 

BILUNG  COOE  833S-01-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Agency:  Bureau  of  Export 
Administration. 

Title:  Commercial  Encryption  Items 
Transferred  from  the  Department  of 
State  to  the  Department  of  Commerce. 

Agency  Form  Number:  BXA-748P. 

OMB  Approval  Number:  0694-0104. 

Type  Of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  7.720  hours. 

Avg.  Hours  Per  Response:  Ranges 
between  2  and  40  hours  depending  on 
the  reporting  and/ or  recordkeeping 
requirement. 

Needs  and  Uses:  The  information 
required  is  needed  to  support  export 
license  applications  to  export  or 
reexport  encryption  items.  The 
associated  rulemaking  describes 
licensing  policies  for  different  categories 
of  encyrption  items  and  establishes 
criteria  for  "key"  recovery.  Without  the 
information,  licensing  decisions  could 
not  be  made. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer.  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by  . 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327.  14th  and  Constitution 
Avenue.  N.W..  Washington,  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC.  20503. 

Dated:  May  30,  1997. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer. 
IFR  Doc.  97-14834  Filed  6-5-97;  8:45  am) 

BILUNG  COOE  35ia-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1997  Survey  of  Minority-Owned 
Business  Enterprises  (SMOBE)  and 
1997  Survey  of  Women-Owned 
Businesses  (WOB);  Proposed 
Collection;  Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paper  work  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Valerie  Strang,  Bureau  of  the 
Census,  AGFS.  Iverson  Mall  300-15. 
Washington.  DC  20233,  (301)  763-5726. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  plans  to  conduct 
the  1997  Survey  of  Minority-Owned 
Business  Enterprises  (SMOBE)  and  the 
1997  Survey  of  Women-Owned 
Businesses  (WOB).  They  are  the  only 
comprehensive,  regularly  collected 
sources  of  information  on  businesses 
owned  by  minorities  and  women.  They 
are  conducted  as  part  of  the  economic 
census  program  which  is  required  by 
law  to  be  taken  every  5  years  under  Title 
13  of  the  United  States  Code,  Sections 
131,  193,  and  224. 

Businesses  will  be  eligible  to  he 
selected  for  this  survey  if  they  reported 
any  business  activity  on  any  one  of  the 
following  1997  Internal  Revenue  Service 
tax  forms:  1040  (Schedule  C),  "Profit  or 
Loss  from  Business"  (Sole 
Proprietorship);  1065,  "U.S.  Partnership 
Return  of  Income";  1120S,  "U.S.  Income 
Tax  Return  for  an  "S"  Corporation";  or 
any  one  of  the  1120  tax  forms. 
Businesses  will  be  asked  questions 
about  the  gender,  race,  and  ethnicity  of 
the  person(s)  owning  majority  interest 
in  the  business. 

Within  the  last  two  months,  188  of 
our  primary  data  users,  including  state 
and  local  governments,  were  canvassed 
to  solicit  their  comments  on  proposed 
changes  to  the  1997  SMOBE/WOB 
programs.  The  proposed  changes, 
summarized  below,  address  the 
shortcomings  of  the  1992  data  and 
reflect,  where  feasible,  comments 
received  from  the  data  users  canvassed. 

•  Expand  survey  to  include  all 
corporations. 

In  1992.  only  subchapter  "S" 
corporations  in  addition  to  partnerships 
and  sole  proprietorships  were  included 
for  SMOBE.  A  small  sample  of  "C" 
corporations  was  included  in  WOB  to 
provide  estimates  at  the  industry 
division  level  only.  A  subchapter  "S" 
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corporation  is  a  special  IRS  designation 
for  a  legally  incorporated  business  with 
35  or  fewer  shareholders  who  elect  to  be 
taxed  as  individual  shareholders  rather 
than  as  a  corporation.  Approximately 
2.5  million  "C"  corporations, 
accounting  for  75  percent  of  all  U.S. 
business  receipts,  were  not  included  in 
1992.  A  "C"  corporation  is  a  legally 
incorporated  business  under  state  laws 
which,  unlike  a  subchapter  S 
corporation,  has  no  restrictions  on  the 
number  of  shareholders  required  to 
qualify.  While  adding  these 
corporations  to  the  1997  program  will 
increase  overall  respondent  burden, 
their  iTu:lusion  will  provide  a  more 
complete  coverage  of  women-  and 
minority-OMrned  businesses.  The 
increase  in  burden  resulting  from  the 
tax  law  change  in  1996  which  raised  the 
allowable  number  of  stockholders  for 
subchapter  "S"  corporations  to  75  is  not 
separately  estimated.  Including  "C" 
corporations  will  also  allow  us  to  track 
the  true  change  in  minority 
participation  better  in  the  future,  since 
the  survey  results  will  not  be  impacted 
by  changes  in  tax  laws  that  a£fect  who 
is  likely  to  be  a  "C"  or  "S"  corporation. 

•  Redefine  the  reporting  unit  to  be  the 
entire  company. 

The  SMOBE/WOB  survey  has 
historically  defined  a  business  as  an 
entity  that  files  a  business  income  tax 
retiun.  Businesses  that  have  submitted 
an  application  for  and  received  one  or 
more  employer  identification  (EI) 
numbers  may  have  filed  tax  returns 
under  more  than  one  of  these  Els.  In 
past  SMOBEAVOB  surveys,  each  EI  was 
treated  as  a  separate  business.  For  the 
1997  survey,  we  propose  to  define  all 
operations  under  the  same  ovtmership  as 
one  company  or  business,  irrespective 
of  the  number  of  EUs  the  company  has. 
We  believe  this  definition  is  more 
appropriate  for  counting  businesses. 
Furthermore,  it  will  eliminate  surveying 
the  same  business  owner  more  than 
once.  This  change  will  have  no  effect  on 
the  receipts,  employment,  and  payroll 
data  for  the  survey,  but  will  slighUy 
reduce  the  count  for  the  number  of 
businesses.  However,  using 
administrative  data,  we  should  be  able 
to  provide  1997  firm  counts  on  a  basis 
comparable  to  1992. 

•  Determine  minority/women 
ownership  based  on  gender/race/ 
ethnicity  of  the  person(s)  owning 
majority  interest  in  the  business,  rather 
than  on  the  simple  majority  of  the 
number  of  owners,  without  regard  to 
percentage  of  interest  owned. 

Minority/women  ownership  of  a 
business  has  historically  been  based  on 
the  gender/race/ethnicity  of  the  majority 
of  sharaholders/peirtners,  regardless  of 


their  percent  of  ownership  in  the 
business.  Businesses  with  50  percent  or 
more  women/minority  owners  have  in 
the  past  been  included  in  the  women/ 
minority  business  counts.  For  example, 
a  business  with  two  female  owners  and 
one  male  owner  was  coimted  as  a 
woman-owned  business,  even  if  the 
male  owned  90  percent  of  the  interest  in 
the  business.  With  this  proposed 
change,  it  would  not  be  a  woman-owned 
business. 

Businesses  owned  by  a  male  and 
female,  filing  a  joint  tax  return,  were 
generally  counted  as  female-owned, 
unless  additional  administrative  data 
were  available  to  determine  otherwise. 
With  this  proposal,  a  separate  tabulation 
will  be  made  for  those  sharing  equal 
interest  in  the  business  and  will  not  be 
counted  as  female-owned.  Only 
businesses  in  which  women  own  a  51 
percent  or  greater  interest  will  be 
counted  as  WOB.  This  may  cause  a 
substantial  decrease  in  the  number  of 
women-owned  businesses.  However, 
this  method  should  provide  results 
more  consistent  with  business 
assistance  programs  and  affirmative 
action  directives. 

We  are  still  examining  how  best  to 
count  businesses  in  which  ownership  is 
split  by  race/ ethnicity  with  no  single 
racial/ethnic  group  having  majority 
interest.  Please  provide  any 
recommendations  regarding  how  these 
businesses  should  be  tabidated. 

The  following  proposed  reduction  in 
coverage  will  help  offset  the  increased 
costs  of  expanding  coverage  to  all 
corporations: 

•  Change  the  level  of  business 
receipts  required  for  inclusion  in  the 
surveys  from  $500  to  $1,000. 

The  1992  program  included  virtually 
all  nonfarm  businesses,  including  all 
businesses  and  persons  with  receipts 
from  self-employment  of  more  than 
$500.  Increasing  the  receipts  level  from 
$500  to  $1,000  will  reduce  the  total 
number  of  businesses  by  approximately 
10  percent,  but  reduce  receipts  totals  by 
only  $1  million  or  one-fourth  of  a 
percent. 

n.  Method  of  Collection 

The  Census  Bureau  will  use  a 
mailout/mailback  survey  form  to  collect 
the  data.  The  questionnaires  will  be 
mailed  from  our  processing 
headquarters  in  Jefferson ville,  Indiana. 
Three  mail  follow-ups  will  be 
conducted  at  approximately  one-month 
intervals.  Upon  cioseout  of  the  survey, 
the  response  data  will  be  edited  and 
reviewed. 

m.  Data 

OhdB  Number:  [not  available]. 


Form  Numbers:  One  form  will  be 
used:  MB97-1,  Survey  of  Business 
Owners  and  Self-Employed  Persons. 

Type  of  Review:  Regular  Review. 

Affected  Public:  LaiTge  and  small 
businesses,  other  for-profit 
organizations  and  nonprofit  institutions. 

Estimated  Number  of  Respondents: 
2.5  million.  This  108  percent  increase  is 
due  to  the  demand  placed  upon  us  to 
provide  complete  coverage  of  minprity- 
and  women-owned  businesses:  the  need 
for  reliable  estimates  at  the  state  level  by 
2-digit  SIC  code;  and  better  estimates  for 
American  Indian-owned  businesses.  In 
the  past,  "C"  corporations  have  been 
excluded  from  the  business  universe 
and,  therefore,  the  total  number  of 
minority-  and  women-ovmed  businesses 
has  been  understated. 

Estimated  Time  Per  Response:  The 
average  for  all  respondents  is  10 
minutes  or  less. 

Estimated  Total  Burden  Hours:  The 
total  estimated  burden  is  416,666  hours. 
This  increase  over  1992  is  due  to  the 
addition  of  "C"  corporations  to  provide 
detailed  comprehensive  estimates  for 
both  women-  and  minority-owned 
businesses;  and  the  need  for  reliable 
estimates  at  the  state  level  by  2-digit  SIC 
code,  and  better  estimates  for  American 
Indian-owned  businesses.  However,  the 
average  response  time  per  respondent  is 
only  10  minutes. 

Estimated  Total  Cost:  included  in  the 
total  cost  of  the  1997  Economic  Census, 
estimated  to  be  $218  million. 

The  cost  to  all  respondents  for  their 
time  to  respond  is  $5,304,258.  The  cost 
is  calculated  by  multiplying  the  annual 
burden  hours  (416,666)  by  the  Biueau  of 
Labor  Statistics'  1993  estimate  ($499  for 
a  39.2  hour  work  week)  for  a  private 
industry  entry  level  accountant. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Tide  13,  United 
States  Code,  Sections  131, 193,  and  224. 

rV.  Request  for  Commenta 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  tiie  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  2.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  97-14757  Filed  5-5-97;  8:45  ami 

WLUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

- '   oosal  To  Collect  Information  on  the 
A.r.noal  Survey  of  Royalties,  License 
Fees,  and  Otf>er  Receipts  and 
Payments  for  Intangible  Rights 
Between  U.S.  and  Unaffiliated  Foreign 
^"'sons 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506  (c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327. 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  R.  David  Belli,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50(C)C), 
Washington.  DC  20230  (Telephone: 
202-606-9800) 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  BE-93  Annual  Survey  of 
Royalties,  License  Fees,  and  Other 
Receipts  and  Payments  for  Intangible 
Rights  Between  U.S.  and  Unaffiliated 
Foreign  Persons  will  obtain  data  on 
transactions  in  intangible  property 
rights  between  U.S.  and  unaffiliated 
foreign  persons  in  1997  and  subsequent 
years.  The  data  are  necessary  for 
compiling  monthly  estimates  of  U.S. 
international  transactions  in  goods  and 
services,  the  U.S.  balance  of  payments. 


and  the  national  income  and  product 
accounts.  The  data  also  will  support 
U.S.  trade  policy  initiatives,  including 
trade  negotiations. 

To  bring  the  annual  BE-93  survey 
into  conformity  with  current 
international  standards,  coverage  of 
general  use  computer  software  royalties 
and  license  fees  is  being  moved  to  the 
BE-93  from  the  BE-22  Armual  Survey 
of  Selected  Services  Transactions  With 
Unaffiliated  Foreign  Persons. 

n.  Method  of  Collection 

The  survey  will  be  sent  to  potential 
respondents  in  January  and  responses 
are  due  on  March  31,  each  year 
following  the  year  covered  by  the 
survey.  All  U.S.  persons  whose  total 
receipts  £rom,  or  total  payments  to, 
unaffiliated  foreign  persons  for 
intangible  rights  equaled  or  exceeded 
$500,000  during  the  covered  year  are 
required  to  report.  A  U.S.  person  that 
receives  a  form  but  is  not  required  to 
report  data  must  file  an  exemption 
claim. 

m.  Data 

OMB  Number:  0608-0016. 

Form  Number:  BE-93. 

Type  of  Review:  Regular  submission. 

Affected  Public:  U.S.  businesses  and 
other  persons  receiving  royalties  and 
license  fees  from,  or  paying  royalties 
and  license  fees  to,  unaffiliated  foreign 
persons. 

Estimated  Number  of  Responses:  550. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,200. 

Estimated  Total  Annual  Cost:  $66,000 
(based  on  an  estimated  reporting  burden 
of  2,200  hours  and  an  estimated  hourly 
cost  of  $30). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated,  juiie  2.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-14753  Filed  6-5-97;  8:45  a.m.l 

BILUNG  COOE  3S1(M)6-P 


DEPARTMEffT  OF  C^  mmc  rCE 

Bureau  of  Economic  Aruilysis 

Annual  Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  5, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  R.  David  Belli,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50(C)C), 
Washington,  DC  20230  (Telephone: 
202-606-9800) 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  BE-22  Annual  Survey  of  Selected 
Services  Transactions  With  Unaffiliated 
Foreign  Persons  will  obtain  data  on 
transactions  in  selected  services 
between  U.S.  and  unaffiliated  foreign 
persons  in  1997  and  subsequent  years. 
The  data  from  this  survey  will  update 
the  results  of  the  1996  BE-20 
benchmark  survey  of  selected  services, 
and  will  provide  sample  data  for  the 
derivation  of  universe  estimates  for 
years  between  quinquennial  benchmark 
surveys.  The  information  obtained  from 
the  survey  is  critically  needed  for 
tracking  international  transactions  in 
new,  growing,  and  volatile  categories  of 
services.  The  data  are  necessary  for 
compiling  monthly  estimates  of  U.S. 
international  transactions  in  goods  and 
services,  the  U.S.  balance  of  payments. 
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ami  tlae  national  income  and  product 
accounts.  The  data  also  will  support 
U.S.  trade  policy  initiatives,  including 
trade  negotiations. 

To  bring  the  annual  BE-22  survey 
into  conformity  with  the  1996  BE-20 
benchmark  survey,  which  closed  several 
gaps  in  coverage  of  international 
services  transactions,  and  to  provide 
annual  coverage  of  a  few  types  of 
services  covered  by  the  previous  two 
benchmark  surveys  but  which  have 
grown  to  the  point  where  annual 
coverage  is  needed,  the  Bureau  of 
Economic  Analysis  (BEA)  is  considering 
adding  coverage  of:  purchases 
(payments)  and  sales  (receipts)  of 
agricultural  services;  employment 
agencies  and  temporary  help  supply 
services;  operational  leasing  services; 
and  sales  (but  not  purchases)  of 
merchanting  services.  BEA  is  also 
considering  adding  a  broad  category  for 
purchases  and  sales  of  "other"  business, 
professional,  and  technical  services;  this 
category  would  likely  cover  language- 
translation  services,  security  services, 
collection  services,  actuarial  services, 
salvage  services,  certain  waste  cleanup 
services,  and,  possibly,  other  specified 
services.  Finally,  to  better  conform  BEA 
siu^feys  with  current  international 
standards,  coverage  of  general  use 
computer  software  royalties  and  license 
fees  is  being  dropped  from  the  BE-22 
and  moved  to  the  BE-93,  Armual 
Survey  of  Royalties,  License  Fees,  and 
Other  Receipts  and  Payments  for 
Intangible  Rights  Between  U.S.  and 
Unaffiliated  Foreign  Persons. 

n.  Method  of  Collection 

The  survey  will  be  sent  to  potential 
respondents  in  January  and  responses 
are  due  on  March  31,  each  year 
following  the  year  covered  by  the 
survey.  All  U.S.  persons  who,  in  the 
year  covered  by  the  survey,  had  more 
than  $1,000,000  of  purchases  from,  or 
sales  to,  unaffiliated  foreign  persons  in 
a  covered  service  must  report  data.  U.S. 
persons  who  receive  a  copy  of  the 
survey  and  who  had  piut:hases  and 
sales  transactions  in  a  covered  service 
with  unaffiliated  foreign  persons  of 
$1,000,000  or  less  may  voluntarily 
report  the  data,  or  they  must  file  an 
exemption  claim. 

m.  Data 

OMB  Number:  0608-0060. 

Fonn  Number:  BE-22. 

Tyme  of  Review:  Regular  submission. 

Affected  Public:  Businesses, 
government  agencies,  or  others  engaging 
in  international  transactions  in  covered 
services. 

Estimated  Number  of  Responses: 
1.500. 


Estimated  Time  Per  Response:  11.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  17.250. 

Estimated  Total  Annual  Cost: 
$517,500  (based  on  an  estimated 
reporting  burden  of  17,250  hours  and  an 
estimated  hourly  cost  of  $30). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  2.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-14754  Filed  &-5-97;  8:45  am] 
BILUNG  CO0€  3510-06-P 


DEPARTME^f^  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Security  Assessment  of  the 
U.S.  Optoelectronics  Industry 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

-DATES:  Written  comments  must  be 
submitted  on  or  before  August  5, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Karen  Swasey,  Acting 
Director,  Economic  Analysis  Division, 
Bureau  of  Export  Administration  (BXA), 
Department  of  Commerce,  Room  3882, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (telephone  no. 
(202)  482-0452). 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Commerce/BXA  is  conducting  an 
assessment  of  the  domestic 
optoelectronics  industry  in  order  to 
determine  the  competitiveness  of  the 
U.S.  industry  and  its  ability  to  support 
current  and  futxu^  defense  needs. 

n.  Method  of  Collection 

The  information  will  be  collected 
using  a  non-recurring,  mandatory 
survey.  " 
form. 


It  will  be  collected  in  written 


m.  Data 

The  survey  will  collect  information 
on  the  nature  of  the  business  performed 
by  each  firm;  estimated  sales  and 
employment  data;  financial  information; 
research  and  development  expenditures 
and  funding  sources;  capital 
expenditures  and  funding  sources;  and 
competitiveness  issues. 

OMB  Number:  N/A. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  The  domestic 
optoelectronics  industry. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Response:  4.0 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,400  hours. 

Estimated  Total  Annual  Cost:  $63,024 
for  respondents — no  equipment  or  other 
materials  will  ne6d  to  be  purchased  to 
comply  with  the  requirement. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  2, 1997. 
Linda  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-14755  Filed  6-5-97;  8:45  am) 

BILUNG  COO€  3610-OT-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  43-97] 

Proposed  Foreign-Trade  Zone;  Wood 
and  Jackson  Counties,  WV  Application 
and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Wood  County 
Development  Authority  (a  West  Virginia 
public  corporation),  to  establish  a 
general-purpose  foreign-trade  zone  at 
sites  in  Wood  and  Jackson  Counties, 
West  Virginia,  adjacent  to  the 
Charleston,  West  Virginia  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  May  23,  1997.  The  applicant  is 
authorized  to  make  the  proposal  under 
West  Virginia  Code  §  31-15-31. 

The  proposed  zone  would  consist  of 
4  sites  (178  acres)  in  Wood  and  Jackson 
Counties:  Site  1  (10  acres) — within  the 
158-acre  Erickson/Wood  County  Public 
Port  facility  (owned  by  the  Erickson 
Foundation),  located  between  WV  Route 
95  and  the  Little  Kanawha  River,  Wood 
County;  Site  2  (15  acres) — within  the 
1,119-acre  Gill  Robb  Wilson  Field-Wood 
County  Airport  (owned  by  the  Wood 
County  Airport  Authority),  WV  Route 
31,  Wood  County:  Site  3  (72  acres)— 
within  the  159-acre  Jackson  County 
Maritime  &  Industrial  Centre  (owned  by 
the  Jackson  County  Development 
Authority).  WV  Route  2,  Jackson 
County;  and.  Site  4  (81  acres) — within 
the  500-acre  Mineral  Wells  Industrial 
Park  (owned  by  the  Parkersburg/Wood 
County  Area  Development  Corporation), 
south  of  Parkersburg  on  1-77,  north  of 
the  Mineral  Wells  Interchange,  Wood 
County. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  Wood  and  Jackson  Counties  area. 


Several  firms  have  indicated  an  interest 
in  using  zone  procedures  within  the 
proposed  project  for  warehousing/ 
distribution  activity.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  June  25, 1997,  at  9:00  a.m., 
Parkersburg  City  Council  Chambers, 
One  Government  Square,  Parkersburg, 
West  Virginia  26101. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  5,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  August  20,  1997. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Office  of  the  Wood  County  Development 

Authority,  631  Va  Juliana  Street, 

Parkersburg.  WV  26102 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  ^4W., 

Washington,  DC  20230. 

Dated:  May  28, 1997. 
John  I.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-14871  Filed  6-5-97;  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Internationa!  Trade  Administration 
[A-583-008] 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioners,  the  Department  of 


Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  steel  pipes  and  tubes 
from  Taiwan.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  May  1,  1995  through  April 
30, 1996.  The  review  indicates  the 
existence  of  sales  below  normal  value 
during  the  period  of  review. 

If  these  preliminary  results  aie 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumpting  duties 
on  all  appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argiunent  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  June  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482^475/3833. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  an 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan  on  May  7,  1984  (49 
FR  19369).  The  Department  published  a 
notice  of  "Opportunity  To  Request 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1995/ 
1996  review  period  on  May  8,  1996  (61 
FR  20791).  On  May  24, 1996,  the 
petitioners,  Allied  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Company, 
Sawhill  Tubular  Corp.,  Division  of 
Armco  Inc.,  and  Laclede  Steel  Co.,  filed 
a  request  for  review  of  Yieh  Hsing 
Enterprise  Co.,  Ltd.  (Yieh  Hsing)  on  May 
24,  1996.  We  initiated  the  review  of 
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Yieh  Hsing  on  June  25, 1996  (61  FR 
32771). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes.  The 
Department  defines  such  merchandise 
as  welded  carbon  steel  pipes  and  tubes 
of  circular  cross  section,  with  walls  not 
thinner  than  0.065  inch  and  0.375  inch 
or  more  but  not  over  4V2  inches  in 
outside  diameter.  These  products  are 
commonly  referred  to  in  the  industry  as 
"standard  pipe"  and  are  produced  to 
various  American  Society  for  Testing 
Materials  specifications,  most  notably 
A-53,  A-120  or  A-135.  Standard  pipe  is 
currently  classified  under  Harmonized 
TarifT  schedule  of  the  United  States 
(HTSUS)  item  numbers  7306.30.5025, 
7306.30.5032,  7306.30.5040,  and 
7306.30.5055.  Although  the  HSTUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

The  review  covers  the  period  May  1, 
1995  through  April  30,  1996.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act, 
as  amended. 

United  States  Price  (USP) 

In  calculating  USP,  the  Department 
treated  Yieh  Hsing's  sales  as  export 
price  (EP)  sales,  as  defined  in  section 
772(a)  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  the  constructed  export 
price  methodology  was  not  warranted 
by  the  facts  of  the  record.  EP  was  ba.sed 
on  the  delivered,  packed  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  foreign  inland  freight, 
foreign  brokerage  charges,  and  ocean 
freight  in  accordance  with  section 
772(c)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  certain  circular 
welded  carbon  steel  pipes  and  tubes  in 
the  home  market  (HMj  to  serve  as  a 
viable  basis  for  calculating  normal  value 
(NV),  we  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  voliune  of  subject  merchandise  sold 
in  the  United  States,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Yieh 
Hsing's  aggregate  volume  of  HM  sales  of 
the  foreign  like  product  was  greater  than 
five  percent  of  its  respective  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise.  Therefore,  we  have  based 
NV  on  HM  sales. 


In  accordance  with  stetion  773(a)(6), 
we  adjusted  NV,  where  appropriate,  by 
deducting  home  market  packing 
expenses  and  adding  U.S.  packing 
expenses.  We  also  made  deductions  to 
NV  for  HM  inland  freight,  and  quantity 
discounts.  Finally,  we  made  an 
adjustment  to  NV  for  differences  in 
credit  expenses  pursuant  to  section 
773(aH6)(C)oftheAct. 

Level  of  Trade 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  to  the  extent 
practicable,  the  E)epartment  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sale.  When 
there  are  no  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  a  different  level  of  trade.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  For  EP 
sales,  the  relevant  transaction  for  the 
level  of  trade  analysis  is  the  sale  from 
the  exporter  to  the  unaffiliated 
purchaser. 

To  determine  whether  home  market 
sales  are  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  We  review  and  compare 
the  distribution  systems  in  the  home 
market  and  the  United  States,  including 
selling  functions,  class  of  customer,  and 
the  extent  and  level  of  selling  expenses 
for  each  claimed  level  of  trade. 
Customer  categories  such  as  distributor, 
retailers  or  end-users  are  commonly 
used  by  respondents  to  describe  levels 
of  trade,  but  without  substantiation, 
they  are  insufficient  to  establish  that  a 
claimed  level  of  trade  is  valid.  An 
analysis  of  the  chain  of  distribution  and 
of  the  selling  functions  substantiates  or 
invalidates  the  claimed  customer 
categorization  levels.  If  the  claimed 
levels  are  different,  the  selling  functions 
performed  in  selling  to  each  level 
should  also  be  different.  Conversely,  if 
customer  levels  are  nominally  the  same, 
the  selling  functions  performed  should 
also  be  the  same.  Different  levels  of 
trade  necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  different 
functions  in  selling  to  them. 


When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  3ifference  in  level  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  percentage 
difference  between  these  net  prices  to 
adjust  NV  when  the  level  of  trade  of  NV 
is  different  from  that  of  the  export  sale. 
If  there  is  a  pattern  of  no  price 
differences,  then  the  difference  in  level 
of  trade  does  not  have  a  price  effect  and, 
therefore,  no  adjustment  is  necessary. 

In  this  review,  Yieh  Hsing  provided 
information  with  resp>ect  to  its  selling 
activities  associated  with  home  market 
and  EP  sales.  We  determined  that  there 
is  no  difference  in  selling  functions 
between  Yieh  Hsing's  three  classes  of 
HM  customers.  Each  of  the  three  classes 
of  customers  (distributors,  retailers,  and 
end-users)  are  offered  the  same  degree 
of  nominal  sales  support,  such  as 
immediate  delivery  and  the  opportunity 
to  either  purchase  merchandise  out  of 
inventory,  or  have  it  made  to  order.  We, 
therefore,  determined  that  Yieh  Hsing 
sells  to  one  level  of  trade  in  the  home 
market. 

Yieh  Hsing  contended  tbat  EP  sales 
were  at  a  different  level  of  trade  than  its 
home  market  sales.  Each  of  Yieh  Hsing's 
EP  sales  were  made  to  one  trading 
company.  That  trading  company 
purchased  large  quantities  of  pipe  on  a 
made-to-order  basis.  The  long  lead- 
times  associated  with  shipments  from 
Taiwan  to  the  U.S.  make  it  impossible 
for  the  trading  company  to  avail  itself  of 
the  immediate  delivery  and  inventory- 
maintenance  services  that  Yieh  Hsing 
provided  to  some  of  its  home  market 
customers.  Based  on  this  distinction, 
Yieh  Hsing  argued  that  EP  sales  were  at 
a  different  level  of  trade  than  its  home 
market  sales. 

While  Yieh  Hsing  was  able  to  provide 
a  greater  degree  of  inventory 
maintenance  services  on  its  home 
market  sales  than  on  its  EP  sales,  we 
disagree  with  Yieh  Hsing's  contention 
that  EP  sales  were  at  a  different  level  of 
trade  than  were  home  market  sales.  The 
levels  of  customer  assistance  and  sales 
support  provided  by  Yieh  Hsing  on  its 
home  market  and  U.S.  sales  were  not 
significantly  different.  Moreover,  Yieh 
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Hsing  conducted  made-to-order  sales  in 
both  the  home  market  and  the  United 
States.  The  fact  that  Yieh  Hsing  had  a 
greater  concentration  of  made-to-order 
sales  in  the  United  States  than  in  the 
home  market  does  not  distinguish  its  EP 
sales  as  being  at  a  separate  level  of  trade 
than  its  home  market  sales. 
Accordingly,  for  purposes  of  this 
review,  we  determined  that  EP  sales 
were  at  the  same  level  of  trade  as  Yieh 
Hsing's  home  market  sales. 

Sales  Comparisons 

To  determine  whether  sales  of  certain 
circular  welded  carbon  steel  pipes  and 
tubes  in  the  United  States  were  made  at 
less  than  N\.  we  compared  USP  to  the 
NV,  as  described  in  the  "United  States 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777(A)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  a 
margin  of  0.67  percent  exists  for  Yieh 
Hsing  for  the  period  June  1,  1995 
through  May  31,  1996. 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Because  the  inability  to  link  sales  with 
sp>ecific  entries  prevents  calculation  of 
duties  on  an  entry-by-entry  basis,  we 
have  calculated  an  importer  specific  ad 
valorem  duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amoimt  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  these 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 


POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  NV  and  U.S.  Price, 
by  the  total  U.S.  value  of  the  sales 
compared,  and  adjusting  the  result  by 
the  average  difference  between  U.S. 
price  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 
The  Department  will  issue  appraisement 
instructions  directly  to  Customs..  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  reviewed  firms  will  be 
the  rate  established  in  the  final  results 
of  administrative  review,  except  if  the 
rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  353.6,  in  which  case 
the  cash  deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (L'IFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufactiuer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufactiirer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  fiirm  covered  in  this  or 
any  previous  reviews  or  the  original  fair 
value  investigation,  the  cash  deposit 
rate  will  be  9.7%,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  June  8, 1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-14874  Filed  6-5-97;  8:45  am] 
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DEPARTMEhfT  OF  COMMERCE 

International  Trade  Administration 
[A-S33-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  March  18,  1997,  the 

Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (62  FR  12793)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India, 
covering  the  period  February  1,  1996 
through  January  31,  1997,  and  two 
manufacturer/exporters  of  the  subject 
merchandise,  Akai  Impex  Ltd.  (Akai) 
and  Mukand,  Ltd.  (Mukand).  This 
review  has  now  been  terminated  as  a 
result  of  the  withdrawal  of  the  requests 
for  administrative  review  by  the 
interested  parties. 
EFFECTIVE  DATE:  June  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman,  AD/ 
CVD  Enforcement,  Group  HI,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230, 
telephone  (202)  482-2704  or  482-0649, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28,  1997,  Akai  and 
Mukand  requested  reviews  of  their  U.S. 
sales  of  subject  merchandise.  On  March 
18,  1997.  in  accordance  with  19  CFR 
§  353.22(c),  we  initiated  the 
administrative  review  of  this  order  for 
the  period  February  1,  1996  through 
January  31,  1997.  On  May  12,  1997, 
respondents  Akai  and  Mukand 
withdrew  their  requests  for  review. 
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Termination  of  Review 

The  respondents  withdrew  their 
requests  within  the  time  limit  provided 
by  the  Department's  regulations  at  19 
CFR  §  353.22(a)(5)(1996).  No  other  party 
requested  the  review.  Therefore,  the 
Department  is  terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department's 
regulations.  Timely  written  notification 
of  the  return  or  destruction  of  APO 
materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  is  published  in 
accordance  with  19  CFR  §  353.22(a)(5). 

Dated:  May  26. 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 

Group  m. 

(PR  Doc.  97-14872  Filed  6-5-97;  8:45  am] 
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AQEHCy.  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACnow:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioners,  FMC  Corporation  and 
Albright  &  Wilson  Americas,  two 
domestic  producers  of  industrial 
phosphoric  acid  (DPA),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  IPA  from 
Belgium.  The  review  covers  exports  by 
one  manufacturer,  Societe  Chimique 
Prayon-Rupel  (Prayon),  during  the 
period  August  1, 1995  through  July  31, 
1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  (Customs)  to 
assess  antidumping  duties  on  all 


appropriate  entries.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argiunent: 
(1)  A  statement  of  the  issue;  and  (2)  a 
brief  summary  of  the  argument. 

EFFECTIVE  DATE:  June  6,  1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
David  Genovese  or  Jim  Terpstra,  Office 
of  Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  E)epartment  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4697/3965. 

SUPPLEMENTARY  INFORMATKM: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regiUations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  H^t  Uter  on  May  11, 1995  (60 
FR25 

Baclcground 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  IPA  from  Belgium  on  August 
20, 1987  (52  FR  31439).  The  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  To  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  IPA  from 
Belgium  covering  entries  during  the 
period  August  1,  1995  through  July  31, 
1996,  on  August  12,  1996  (61  FR  41768). 
On  August  30, 1996,  petitioners 
requested  that  the  Department  conduct 
an  administrative  review  of  sales  by 
Prayon  during  the  1995-96  period  of 
review.  The  Department  initiated  the 
review  on  September  17,  1996  (61  FR 
48882).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  IPA  from  Belgium. 
This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2809.20. 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 


Verification 

In  accordance  with  section 
353.25(c)(2)(ii)  of  the  Department's 
regulations,  we  verified  information 
provided  by  Prayon  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report 

Level  of  Trade 

Ehfferences  in  levels  of  trade  exist 
when  sales  are  made  at  different  stages 
in  the  marketing  process,  as  determined 
by  different  classes  of  customers  and  the 
performance  of  qualitatively  or 
quantitatively  different  selling  functions 
in  selling  to  them.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  2081, 
2105,  (January  15,  1997). 

In  its  questionnaire  response,  Prayon 
did  not  state  that  there  were  differences 
in  selling  activities  by  customer 
categories  within  each  market  or 
between  markets.  Therefore,  in  the 
absence  of  information  in  Prayon 's 
questionnaire  responses  which  might 
lead  us  to  a  different  conclusion,  we 
have  determined  for  purposes  of  these 
preliminary  results  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  level  of  trade  and  no 
adjustment  pursuant  to  section 
773(a)(7)(A)  of  the  Act  is  warranted. 

Commissions 

The  Department  operates  under  the 
assumption  that  commission  payments 
to  affiliated  parties  (in  either  the  United 
States  or  home  market)  are  not  at  arm's 
length.  The  Court  of  International  Trade 
has  held  that  this  is  a  reasonable 
assumption.  See  Outokumpu  Copper 
Roiled  Products  AS  v.  Umted  States, 
850  F.  Supp.  16,  22  (1994). 

Accordingly,  the  Department  has 
established  guidelines  to  determine 
whether  affiliated  party  commissions 
are  paid  on  an  arm's-length  basis  such 
that  an  adjustment  for  such 
commissions  can  be  made.  See  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  61 
FR  57,629  (November  7,  1996).  First,  we 
compare  the  commissions  paid  to 
affiliated  and  unaffiliated  sales  agents  in 
the  same  market.  If  there  are  no 
commissions  paid  to  unaffiliated 
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parties,  we  then  compare  the 
commissions  earned  by  the  affiliated 
selling  agent  on  sales  of  merchandise 
produced  by  the  respondent  to 
commissions  earned  on  sales  of 
merchandise  produced  by  unafHliated 
sellers  or  manufacturers.  If  there  is  no 
benchmark  which  can  be  used  to 
determine  whether  the  affiliated  party 
commission  is  an  arm's-length  value 
(i.e.,  the  producer  does  not  use  an 
unaffiliated  selling  agent  and  the 
affiliated  selling  agent  does  not  sell 
subject  merchandise  for  an  unaffiliated 
producer),  the  Department  assumes  that 
the  affiliated  party  commissions  are  not 
paid  on  an  arm's-length  basis. 

In  this  case.  Prayon  used  an  affiliated 
sales  agent  in  the  home  market  and  a 
different  affiliated  sales  agent  in  the 
United  States.  Prayon  did  not  use 
unaffiliated  commissionaires  during  the 
POR  and  Prayon's  affiliated  home 
market  and  U.S.  selling  agents  did  not 
act  as  commissionaires  for  unaffiliated 
producers  of  the  subject  merchandise. 
As  a  result,  we  were  unable  to  establish 
a  benchmark  for  use  in  determining 
whether  commission  payments  Prayon 
made  to  the  affiliated  selling  agents 
were  at  arm's  length.  Accordingly,  we 
did  not  make  a  circumstance  of  sale 
adjustment  for  commissions  in  either 
market. 

United  States  Price 

We  based  our  margin  calculations  on 
export  price  (EP),  as  defined  in  section 
772(a)  of  the  Act,  because  Prayon  sold 
the  merchandise  directly  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  the  constructed  export 
methodology  was  not  indicated  by 
information  on  the  record.  We  based  EP 
on  the  delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  In 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  we  made  deductions  for  inland 
and  marine  insurance,  brokerage  and 
handling  costs  and  freight  expenses 
incurred  to  deliver  the  merchandise  to 
the  first  unaffiliated  customer  in  the 
United  States.  We  also  made  a 
deduction  for  early  payment  discounts. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Prayon's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Because  Prayon's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 


five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Prayon,  pursuant  to  section 
773(a)(1)(B)  of  the  Act. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EP  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  based  NV  on  the  delivered 
or  ex-works  price  at  which  the  foreign 
like  product  is  first  sold  to  unaffiliated 
purchasers  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade,  and  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  export  price,  as  required  by 
section  773(a)(l)(B)(i)  of  the  Act. 

We  excluded  from  our  analysis  of  NV 
sales  to  an  affiliated  home  market 
customer  because  the  weighted-average 
sales  price  to  the  affiliated  party  was 
less  than  99.5  percent  of  the  weighted- 
average  sales  price  to  unaffiliated 
parties.  See  Usinor  Sacilor  v.  United 
States.  872  F.  Supp.  1000, 1004  (CIT 
1994). 

We  reduced  NV  by  freight  costs, 
including  inland  insurance  costs, 
incurred  in  the  home  market,  in 
accordance  with  section  773(a)(6)(B)(ii). 
We  also  reduced  NV  for  rebates  and 
early  payment  discounts.  We  made  a 
circumstance  of  sale  adjustment  to  NV 
to  account  for  any  differences  between 
EP  and  NV  due  to  differences  in  credit 
expenses,  pursuant  to  773(a)(6)(C)(iii)  of 
the  Act. 

In  calculating  credit  expense,  Prayon 
reported  the  weighted-average  discount 
on  accounts  receivable  sold  to  its 
affiliated  coordination  center.  Since  the 
reported  weighted-average  credit 
expense  is  greater  than  the  weighted- 
average  credit  expense  calculated  using 
the  standard  credit  calculation  (i.e., 
(date  of  payment  less  date  of  shipment/ 
365)*  monthly  home  market  short-term 
interest  rates  *  gross  price),  we  have 
determined  that  the  discount 
transaction  between  Prayon  and  its 
affiliated  coordination  center  is  not 
conducted  at  arm's-length.  Accordingly, 
we  have  used  the  standard  credit 
calculation  when  calculating  the 
amount  of  credit  to  deduct  from  normal 
value.  We  used  the  monthly  home 
market  short-term  borrowing  rates 
provided  by  Prayon  in  calculating 
inventory  carrying  costs  as  the  basis  for 
the  monthly  home  market  short-term 
interest  rates  used  in  the  credit 
calculation. 

No  other  adjustments  were  claimed  or 
allowed. 


Preiiminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a  margin  of 
8.54  percent  exists  for  Prayon  for  the 
period  August  1, 1995,  through  July  31, 
1996. 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing!  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  no  later 
than  30  days  after  the  date  of 
publication.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefe,  may  be  filed  no  later  than  37  days 
after  the  date  of  publication.  Parties  who 
submit  arguments  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  from  the  percentage  stated 
above.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  IPA  from  Belgium  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Prayon  will  be  the 
rate  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  Exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  rate  established  for  the  most 
recent  period  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews. 
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the  cash  deposit  rate  will  be  14.67 
percent,  the  all-others  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidvunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22. 

Da(f(i:  May  30. 1997. 
Robert  S.  I  iKitwa, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc  97-14870  Filed  6-5-97;  8:45  am] 
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Mexico    SoTice  d*  Exte<^Sion  :;>?  Time 
,  .n^'1  'Of  Antsoun^Dinq  Duty 
Adm>ni$t,ratrve  Rev>e>* 

iOf  Ncv.  Import  Administration, 
interaalional  Trade  Administration, 
Etepartraent  of  Commerce. 

EFFEC-Nt  DATE:  Jime  6,  1997. 

ro«  FURTMER  :Hi-C>HHkVOH  CONTACT:  Kate 
Johnson/Doioicb  t'tidt.  at  (202)  482- 
4929,  or  David  Goldberger  at  (202)  482- 
4136.  Office  of  AD/CVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  ninth 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steeQ  cookware  from  Mexico.  The 
period  of  review  is  Decemb^  1, 1994, 
through  November  30.  1995.  This 
extension  is  made  pursuant  to  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 


Postponement 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  it 
determines  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  The  Department 
finds  that  it  is  not  practicable  to 
complete  the  ninth  administrative 
review  of  porcelain-on-steel  cookware 
from  Mexico  within  this  time  limit  due 
to  the  complex  natiue  of  certain  issues 
in  this  review  which  require  further 
investigation. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
will  extend  the  time  for  completion  for 
the  final  results  of  this  review  to  180 
days  after  the  date  on  which  notice  of 
the  preliminary  results  was  published  in 
the  Federal  Rc^;ister. 

Dated:  May  29, 1997. 
Jeffivy  P-  Biakw, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[FR  Doc  97-14873  Filed  &-5-97;  8:45  am) 
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agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
Review. 

— • 

SUMMARY:  On  December  2, 1996,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidimiping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  (TRBs)  from 
Romania  (61  FR  63826-28).  The  review 
covers  one  exporter  and  two  producers 
of  subject  merchandise  for  the  period 
June  1,  1993  through  May  31.  1994.  We 
received  comments  from  interested 
parties  with  regard  to  the  Department's 
preliminary  determination  to  deny 
Tehnoimportexport  a  separate  rate  for 
this  review  (see  Comment  4  below). 
Upon  consideration  of  interested 
parties'  comments,  for  the  final  results 
of  review,  we  reaffirm  our 
determination  that  TIE  is  not  entitled  to 
a  separate  rate.  Based  on  our  analysis  of 


all  comments  received,  we  determine 
the  country-wide  dumping  margin  for 
Romania  to  be  zero  percent  for  this 
review  period. 

EFFECTIVE  DATE:  June  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  AD/CVD 
Enforcement  Group  ni,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3793. 

SUPPt-EMENTARY  INFORMATION: 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Backgroond 

On  December  2. 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  63826)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  TRBs  from 
Romania  (52  FR  23320).  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  and  19  C.F.R.  355.22. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Romania. 
These  products  include  flange,  take-up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
roUers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
{HTS)  item  numbers  8482.20.00, 
8482.91.00,  8482.99.30,  8483.20.40. 
8483.30.40,  and  8483.90.20.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

This  review  covers  eight  companies 
and  the  period  June  1, 1993  through 
May  31,  1994.  Of  the  eight  companies 
for  which  petitioner  requested  a  review, 
only  Tehnoimportexport,  S.A.  ("TIE") 
made  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  |>eriod  of  review.  S.C.  Rulmenti 
Alexandria  and  S.C.  Rulmental  S.A. 
Brasov  produced  the  merchandise  sold 
by  TIE  to  the  United  States,  but  have 
stated  that  they  did  not  ship  TRBs 
directly  to  the  United  States. 
Tehnoforestexport,  Rulmenti  S.A. 
Birlad,  S.C  Rulmenti  Grei  S.A.  Ploiesti, 
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S.C.  Rulmenti  S.A.  Slatina.  and  S.C. 
URB  Rulmenti  S.A.  Suceava  have 
responded  that  they  did  not  produce  or 
sell  TRBs  subject  to  this  review. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  respondent,  TIE; 
petitioner,  the  Timken  Company;  and 
Universal  Automotive  Trading 
Company,  Ltd.  (Universal),  an  interested 
party.  Comments  submitted  consisted  of 
petitioner's  case  brief  of  December  31, 
1996  and  rebuttal  brief  of  January  9. 
1997;  respondents'  case  brief  of  January 
2.  1997  and  rebuttal  brief  of  January  8. 
1997;  and  Universal 's  rebuttal  brief  of 
January  8.  1997. 

Comment  1 .  Petitioner  asserts  that  the 
Department's  use  of  factory  overhead 
and  selling,  general  and  administrative 
(SG&A)  data  from  the  Preliminary 
Results  of  Review:  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey  is  contrary 
to  law  and  otherwise  unreasonable  for 
several  reasons.  First,  petitioner  claims 
that  the  Department  had  available  to  it 
overhead  and  SG4A  information  for 
producers  of  bearings  in  Thailand, 
which  the  Department  used  in  the  1994/ 
95  review  of  this  order.  Petitioner 
maintains  that  the  determination  in  the 
1994/95  review  that  Thailand  is  at  a 
level  of  economic  development 
comparable  to  that  of  Romania  should 
also  apply  to  this  review  period,  as  the 
per  capita  GNP  of  Thailand  in  1993  was 
closer  to  that  of  Romania  than  either 
Poland's  or  Turkey's  (according  to  the 
World  Bank's  World  Development 
Report  1995). 

Second,  petitioner  argues  that  the  use 
of  data  for  pipes  and  tubes  is 
inappropriate  because  the  statute,  at  19 
U.S.C.  §  1677b(c)  (1)(B)  and  (2)(A). 
requires  use  of  surrogate  values  for 
production  of  comparable  merchandise. 
Petitioner  stresses  that  pipes  and  tubes 
are  not  comparable  to  bearings. 
Specifically,  petitioner  notes  that  the 
pipe  and  tube  industry  is  a  basic  steel 
industry  which  does  not  require  the 
same  degree  of  precision  and  technology 
required  to  produce  subject 
merchandise.  Additionally,  petitioner 
argues  that  no  domestic  or  international 
classification  system  places  pipes  and 
tubes  and  bearings  within  groups  of 
products  or  industries  that  can  be 
defined  as  encompassing  similar  or 
comparable  merchandise. 

Third,  because  the  final  results  have 
not  been  issued  in  Turkish  Pipe  and 
Tube,  petitioner  argues  that  its  results 
have  not  been  approved  or  adopted  by 
the  Department  as  reliable. 


Respondent  maintains  that  the 
Department  should  continue  to  use  the 
statutory  minimum  for  SG&A  expenses 
for  the  purposes  of  the  final  results, 
rather  than  relying  on  the  Thai  data. 
Respondent  argues  that  petitioner's 
proposal  to  use  Thai  data  would  be 
contrary  to  law  and  unacceptable  for 
several  reasons.  First,  respondent  notes 
that  Thailand  was  not  selected  as  a 
potential  surrogate  country  for  Romania 
in  this  administrative  review. 

Second,  respondent  argues  that  the 
Thailand  data,  which  is  from  the  period 
1988-90,  is  out  of  date.  In  contrast,  the 
Turkish  data  is  based  upon 
contemporaneous  data  and  is  therefore, 
according  to  respondent,  more 
appropriate. 

■Third,  respondent  asserts  that  the 
Thai  data  is  flawed  in  numerous  ways: 
(1)  there  are  vast  differences  between 
the  Thai  producers  and  the  Romanian 
producers  of  TRBs:  (2)  the  Department's 
use  of  the  Thai  data  from  a  previous 
review  was  based  solely  upon  best 
information  available  (BLA);  (3)  the  Thai 
data  includes  certain  inapplicable  SGSlA 
and  other  expenses;  and  (4)  the  Thai 
data  is  aberrational,  constituting  the 
highest  SG&A  rate  ever  found  by  the 
Department. 

With  regard  to  petitioner's  assertion 
that  the  Turkish  data  is  unusable 
because  it  pertains  to  an  industry  other 
than  bearings,  respondent  claims  that 
the  Department  "regularly"  uses 
surrogate  data  from  sources  which  are 
not  identical  to  the  industry  being 
reviewed.  Respondent  also  claims  that 
the  Turkish  rate  used  was  for  galvanized 
pipe,  a  more  complex  product  than 
regular  pipe.  Moreover,  respondent 
states  that  the  Thai  data  applies  to  the 
production  of  miniature  bearings  used 
in  high-tech  applications,  while  the 
Romanian  factories  employ  a  technology 
more  akin  to  the  manufacture  of  pip% 
than  to  "highly  complex"  miniature 
bearings. 

Regarding  petitioner's  assertion  that 
the  Turkish  data  has  not  been 
"approved"  by  the  Department  because 
it  has  not  been  used  for  a  final  results 
notice,  respondent  argues  that  the 
Department  "regularly"  uses  unverified 
financial  statements  from  companies 
which  are  not  involved  in  antidumping 
reviews  as  the  basis  for  surrogate  data. 
Respondent  stresses  that  it  is  public 
data  of  the  type  commonly  used  by  the 
Department  for  NME  cases. 

Department's  Position:  We  disagree 
with  petitioner  that  Thailand  should  be 
used  as  a  surrogate  instead  of  Turkey  for 
overhead  and  SG&A  values. 

While  petitioner  has  stressed  that 
Thailand's  per  capita  GNP  was  similar 
to  Romania's  for  the  POR,  we  note  that 


this  factor  does  not  provide  the  sole 
basis  for  determining  economic 
comparability.  As  discussed  in  the 
Department's  surrogate  country 
selection  memorandum,  "the  countries 
selected  as  potential  surrogates  were 
determined  to  be  at  a  level  of  economic 
development  comparable  to  Romania  in 
terms  of  national  distribution  of  labor 
and  growth  rates,  as  well  as  per  capita 
GNP."  See  Memorandum  to  the  File: 
Selection  of  the  surrogate  country  in  the 
1993/1994  administrative  review  of 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished,  from 
Romania,  page  3  (May  4,  1996),  which 
is  on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building).  Considering  all  three  factors 
together,  Thailand  was  not  included  on 
the  Department's  list  of  surrogate 
countries  for  this  review  period. 
Therefore.  Thailand  is  not  the  most 
appropriate  choice  to  meet  the 
requirement,  under  section  773(c)(H{A), 
to  use  a  surrogate  country  that  is  at  a 
level  of  economic  development 
comparable  to  that  of  Romania. 

With  regard  to  petitioner's  objection 
to  the  use  of  data  from  the  Turkish  pipe 
and  tube  industry  because  it  is  not  an 
industry  comparable  to  tapered  roller 
bearings,  as  we  noted^n  the 
Department's  first  surrogate  country 
selection  memorandum,  the  term 
"comparable"  encompasses  a  larger  set 
of  products  than  "such  or  similar."  The 
Department  also  noted  that  it  has,  in 
past  cases,  identified  comparable 
merchandise  on  the  basis  of  similarities 
in  production  factors  (physical  and  non- 
physical)  and  factor  intensities.  See 
Memorandum  for  Michael  Rill: 
Surrogate  Country  Selection  for  Tapered 
Roller  Bearings  from  Romania,  page  1 
(March  24, 1995),  on  file  in  the  Central 
Records  Unit,  citing  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  and  Postponement 
of  Determinations:  Magnesium  and 
Alloy  Magnesium  from  the  PRC,  59  FR 
55424  (1994).  Moreover,  in  Beryllium 
from  Kazakstan,  the  Department 
selected  a  surrogate  country  which  was 
not  a  producer  of  either  the  same  or 
comparable  merchandise,  because  there 
was  no  information  on  a  market 
economy  country  which  produced 
beryllium  and  was  at  a  level  of 
development  comparable  to  that  of 
Kazakstan.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Postponement  of  Final 
Determination:  Beryllium  Metal  and 
High  Beryllium  Alloys  from  Kazakstan, 
61  FR  44213.  44295  (August  28. 1996). 

Concerning  petitioner's  assertion  that 
the  E)epartment  should  not  rely  on  data 
which  has  not  been  "approved"  by  the 
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Department  because  it  has  not  been 
used  for  the  final  results,  we  note  that 
this  information  is  publicly  available 
published  information.  Absent 
information  on  the  record  which  leads 
the  Department  to  question  the  accuracy 
and  appropriateness  of  such  data,  the 
Department  normally  accepts  publicly 
available  published  information  as 
reliable. 

Because  the  Department  had  no 
useable  information  from  Poland  for  this 
expense,  and  because  both  industries 
are  processors  of  primary  hot-  and  cold- 
rolled  carbon  steel  products,  the 
Department  determines  that  the 
utilization  of  Turkish  pipe  and  tube  data 
is  consistent  with  its  statutory 
requirement. 

Comment  2:  Petitioner  claims  that 
there  is  no  assurance  that  the  Turkish 
overhead  and  SC&A  data  includes  costs 
for  indirect  labor.  Petitioner  states  that 
the  Department  must  assure  that 
indirect  labor  is  included  in  the  final 
foreign  market  value. 

Respondent  argues  that  the  Turkish 
response  implies  that  indirect  labor 
costs  have  been  included.  Therefore,  the 
derivation  of  a  separate  value  for 
indirect  labor  would  result  in  a  double- 
counting  of  this  factor. 

Department's  Position:  We  disagree 
with  petitioner's  supposition  that 
indirect  labor  costs  and  wages  and 
salaries  for  non-production  workers, 
which  are  standard  components  of  a 
company's  reported  overhead  and 
SG&A,  have  not  been  included  in  the 
Turkish  data  merely  because  this 
component  has  not  been  explicitly 
itemized  in  the  public  versions  of  the 
cost  responses  in  Turkish  Pipe  and 
Tube.  In  the  Turkish  case,  the 
Department  asked  for  direct  labor  to  be 
reported  separately.  The  Department  did 
not  make  this  request  for  indirect  labor 
or  for  the  salaries  paid  to  non- 
production  workers.  This  Departmental 
practice  should  in  no  way  be  interpreted 
as  an  implication  that  indirect  labor 
costs  have  not  been  included  in  the 
overhead  and  SG&A  data.  As  the 
questionnaire  in  Turkish  Pipe  and  Tube 
stated,  general  and  administrative 
expenses  would  include  "general  and 
administrative  expenses  of  the  corporate 
headquarters"  (at  page  68),  and  variable 
overhead  expenses  "may  include  •   *   * 
indirect  labor"  (at  page  67).  Respondent 
Yiicelboru  Ihracat,  Ithalat  ve  Pazarlama 
A.S.,  elaborated  on  its  reporting  in  a 
November  7,  1996  submission,  stating 
that  variable  overhead  "includes  all 
overhead  expenses  except  for 
depreciation."  Therefore,  there  is  no 
evidence  suggesting  that  indirect  labor 
has  been  excluded  from  the  Turkish 
respondent's  overhead  and  SG&A  data. 


Comment  3:  Petitioner  maintains  that 
the  value  used  for  Polish  hot-rolled 
scrap  is  unreasonably  high  in 
comparison  with  the  value  of  the 
finished  product,  as  scrap  is  assigned  a 
value  that  is  over  50%  of  the  value  of 
bar  for  cups  and  cones  and  over  40%  of 
the  value  of  the  rod  for  rollers.  Instead 
of  the  hot-rolled  scrap  value,  petitioner 
asserts  that  the  Department  should 
apply  values  that  bear  the  same 
relationship  to  the  hot-rolled  bar  and 
rod  values  as  the  cold-rolled  scrap  value 
bears  to  the  cold-rolled  sheet  value. 
Petitioner  asserts  that  the  Court  of 
International  Trade  in  fact  has  rejected 
scrap  values  that,  when  compared  with 
the  value  of  finished  steel,  were 
um-easonably  high. 

Respondent  supports  the 
Department's  allocation  of  steel  scrap 
values.  Respondent  suggests  that  there 
is  nothing  aberrant  about  the  fact  that 
scrap  values  vary  over  time. 
Additionally,  respondent  states  that  the 
use  of  a  steel  scrap  ratio  derived  from 
cold-rolled  components  would  be.  by  its 
very  natiu^,  less  accurate. 

Department's  Position:  We  disagree 
with  petitioner  that  the  value  for  Polish 
hot-rolled  scrap  is  uiu«asonably  high  in 
comparison  with  the  value  of  the 
finished  product.  Petitioner  seems  to 
object  to  the  use  of  the  Polish  hot-rolled 
scrap  price  based  solely  on  the  fact  that 
the  price  is,  in  petitioner's  opinion,  too 
high.  However,  petitioner  offers  no 
evidentiary  support  to  its  claim  that  the 
scrap  price  is  aberrant,  or  in  any  way 
out  of  line  with  hot-rolled  scrap  prices 
for  that  time  period. 

Petitioner's  claim  that  the  Coiul  of 
International  Trade  has  rejected  scrap 
values  that  were  uiueasonably  high 
when  compared  with  the  value  of 
finished  steel  is  incorrect.  In  Timken 
Co.  V.  United  States.  699  F.  Supp.  300 
(Crr  1988),  the  Court  rejected  the 
Department's  use  of  two  telexes  whose 
"inconsistency  is  laid  bare  when  used 
in  conjunction  with  the  raw  material 
prices  listed  in  the  Steel  Authority  of 
India's  Statistics  for  Iron  and  Steel 
Industry  in  India."  The  inconsistency  to 
which  the  Court  refers  is  with  regard  to 
the  information  presented  in  the  telexes 
[not  with  regard  to  the  Indian  raw 
material  prices),  as  the  Court  stated  that 
the  Department  "provides  no 
contemporaneous  rationale  for 
concluding  that  one  cost  quotation  in 
the  telex  is  more  appropriate  than  the 
other."  See  Timken  Co.  v.  United  States, 
699  F.  Supp.  at  307.  Cleariy,  if  all  the 
information  in  the  two  telexes  had 
indicated  that  a  high  scrap  value 
relative  to  material  cost  was 
appropriate,  no  inconsistency  would 
have  existed.  Thus,  we  find  that 


petitioner's  cite  to  Tiniken  Co.  v.  United 
States  is  inapposite. 

As  discussed  above,  petitioner  has  not 
shown  why  the  Department  should  not 
use  the  Polish  hot-rolled  scrap  value. 
Moreover,  petitioner  has  failed  to 
support  its  proposal  that  the  Department 
should  apply  a  hot-rolled  scrap  value 
based  on  the  ratio  of  cold-rolled  scrap 
value  to  cold-rolled  sheet  value.  Even 
assuming  that  the  hot-rolled  scrap  value 
is  inappropriate,  petitioner  has  not 
explained  why  the  use  of  a  ratio  for 
cold -rolled  components  is  an 
appropriate  alternative  (e.g.,  as  opposed 
to  some  other  type  of  steel,  or  a  hot- 
rolled  scrap  value  from  another  period). 

Comment  4:  Respondent  claims  that  it 
meets  the  criteria  for  a  separate  rate,  and 
that  the  Department,  in  refusing  to 
provide  a  separate  rate  for  TEE,  has 
overlooked  "substantial"  changes  both 
in  Romania  and  at  TIE. 

Respondent  states  that  the  progression 
into  private  ownership  of  TIE,  in  which 
there  is  no  government  control  over  the 
daily  activities  of  TIE  or  with  respect  to 
TIE'S  exports,  substantiates  a  separate 
rate  determination.  Additionally, 
respondent  argues  that  the  Department 
has  failed  to  establish  a  causal 
connection  between  governmental 
selection  of  management  and  actual 
control  of  export  prices.  Finally,  TIE 
claims  that,  even  in  the  context  of  a  test 
for  market-economy  status,  the 
Department  does  not  determine  that 
"government  ownership"  of  state- 
owned  enterprises  precludes  their 
independence. 

Universal  Automotive  Trading,  Inc. 
("Universal"),  an  interested  party  in  this 
proceeding,  supports  respondent's 
argument. 

Petitioner  argues  that,  because  the 
Department  found  in  a  subsequent 
review  that  respondents  did  not  meet 
the  criteria  for  a  separate  rate,  and 
nothing  in  the  record  of  this  review 
indicates  any  less  government 
involvement,  the  Department  should 
uphold  its  preliminary  determination  in 
this  review  that  TIE  is  not  entitled  to  a 
separate  rate. 

Department's  Position:  We  agree  with 
petitioner.  In  the  final  results  of  review 
notice  for  the  period  1994/95,  the 
Department  described  the  ownership 
and  management  structiore  of  TIE.  See 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  from 
the  Republic  of  Romania;  Final  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review.  ["TRJBs 
from  Romania")  61  FR  51427.  51431 
(October  2,  1996)  (Comment  15). 
Significantly,  there  is  no  difference  on 
the  record  in  either  the  ownership  or  the 
management  structure  between  that 
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review  and  this  one.  Therefore,  for  this 
review  period,  we  find  that  TIE  has  not 
established  that  it  has  autonomy  in 
making  decisions  regarding  the 
selection  of  its  management.  For  this 
reason,  there  is  insufficient  record 
evidence  of  the  absence  of  de  facto 
government  control  over  TIE  to  entitle 
TIE  to  a  separate  rate. 

Comment  5:  Respondent  claims  that 
the  Department's  labor  calculation, 
based  on  Polish  data,  is  erronecJus.  First, 
respondent  claims  that,  in  the  event  the 
Department  utilizes  the  Polish  data  for 
the  final  results,  it  should  exclude 
bonus  payments  from  profits,  as  it 
assumes  profits  were  made  by  Polish 
bearing  companies.  Universal  supports 
respondent's  argument. 

Second,  respondent  asserts  that  it  is 
unfair  to  use  a  labor  rate  from  Poland, 
a  country  with  an  allegedly  much  larger 
per  capita  income,  without  adjusting 
such  labor  rates  to  account  for  the 
disparity  in  incomes.  Respondent 
proposes  that  the  Department  use  an 
average  labor  rate,  taking  the  simple 
average  of  Ecuador  (a  country  with  a 
similar  per  capita  GNP  to  Romania)  and 
Poland. 

Petitioner  maintains  that  bonus 
payments  are  part  of  employees' 
remuneration  and  are  properly  included 
in  a  company's  labor  costs,  and  that  it 
is  irrelevant  whether  part  of  the 
compensation  is  paid  in  the  form  of 
bonuses  or  other  fringe  benefits.  As 
costs  incurred  by  the  employer, 
petitioner  claims  that  they  must  be 
included  in  any  fully-loaded  calculation 
of  labor  costs. 

Petitioner  rebuts  respondent's 
assertion  regarding  the  use  of  a  Polish 
labor  rate  by  noting  that  surrogate 
values  are  used  in  the  Department's 
NME  methodology  because  so-called 
"actual"  costs  incurred  and  prices  paid 
in  a  nonmarket  economy  do  not  reflect 
market  forces.  Therefore,  according  to 
petitioner,  costs  and  prices  in  Romania 
are  irrelevant.  Additionally,  petitioner 
rejects  respondent's  proposal  to 
incorporate  Ecuadorean  labor  data, 
because  there  is  no  record  evidence  that 
Ecuador  produces  TRBs  or  any  other 
kind  of  antifriction  bearing. 

Department's  Position:  We  agree  with 
petitioner.  The  Department  responded 
to  these  arguments  in  the  final  results 
notice  for  5ie  1994/95  review.  See  TRBs 
from  Romania,  51430-31.  As  discussed 
therein,  the  Department  generally  does 
not  dissect  the  wage  rate  of  a  surrogate 
country  and  apply  only  certain 
components  to  the  producing  company; 
rather,  it  is  our  practice  to  accept  a  valid 
surrogate  wage  rate  as  wholly  applicable 
to  the  NME  respondent  in  question. 
Because  there  are  no  factually 


significant  differences  between  that 
review  and  this  one,  the  Department's 
determinations  for  the  1994/95  review 
apply  here  as  well.  Therefore,  the 
Department  will  continue  to  apply  the 
Polish  labor  rate,  including  bonus 
payments. 

Comment  6:  Respondent  objects  to  the 
Department's  methodology  of  adding 
freight  costs  to  raw  materials  costs  by 
the  CIF/FOB  conversion  factor  of  1.15. 
Respondent  claims  that,  because  Poland 
is  contiguous  to  the  European  Union, 
and  because  the  Department  has  utilized 
steel  prices  for  exports  from  the 
European  Union  to  Poland,  the  use  of  a 
figure  based  on  average  costs  around  the 
world  greatly  overstates  the  actual 
freight  cost.  Respondent  concludes  that 
in  the  alternative,  the  Department 
should  use  inland  freight  rates  selected 
for  shipping  bearings  to  the  port  as  the 
basis  for  calculating  the  freight  rates  to 
be  attached  to  raw  material  costs. 
Universal  supports  respondent's 
argument. 

Petitioner  claims  that  respondent's 
assertion  that  most  Polish  steel  was 
exported  from  Germany  has  no  basis 
and  is  not  logical,  as  steel  imports  are 
not  dictated  only  or  primarily  by 
geographical  proximity.  Also,  petitioner 
states  that  this  issue  was  decided  in  the 
1994/95  review,  and  TIE  has  not  offered 
any  better  alternative  in  its  case  brief  for 
this  segment  of  the  proceeding. 

Department's  Position:  We  disagree 
with  respondent.  As  the  Department 
noted  in  the  final  results  notice  of  the 
1994/95  review,  although  freight 
distances  for  steel  imported  into  Poland 
might  differ  from  the  average  freight 
distance  reflected  in  the  conversion 
factor,  we  have  no  way  to  ascertain  that 
difference.  See  TRBs  from  Romania  at 
51433  (Comment  21). 

With  regard  to  respondent's  proposed 
alternative,  the  Department's 
established  methodology  is  to  utilize 
information  available  from  the  primary 
surrogate  country  before  turning  to  data 
pertaining  to  the  secondary  surrogate 
country.  The  CIF/FOB  data  is  specific  to 
Poland,  our  primary  surrogate  country 
for  this  review.  Further,  the  Department 
only  resorted  to  use  of  the  Turkish 
freight  rates  for  foreign  inland  height 
because  the  Department  had  "no 
useable  information  for  this  expense." 
See  Memorandum  to  the  File:  Analysis 
for  the  preliminary  results  of  the  1993/ 
1 994  administrative  review  of  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  from  Romania — 
Tehnoimportexport,  S.A.,  October  28, 
1996,  page  2,  which  is  on  file  in  the 
Central  Records  Unit.  Clearly,  the 
Department  had  useable  information 
pertaining  to  Poland  for  freight  and 


insurance  for  raw  materials  inputs. 
Finally,  use  of  the  Turkish  data  would 
not  provide  a  more  acceptable 
alternative  because  the  record  of  that 
case  does  not  indicate  whether  the 
Turkish  data  includes  insurance. 

Comment  7:  Respondent  states  that 
the  Department  should  utilize  the 
former  statutory  minimum  of  eight 
percent  to  calculate  profit.  Universal 
supports  respondent's  assertion. 

Petitioner  notes  that  respondent  has 
offered  no  reason  in  support  of  its 
proposal.  Petitioner  maintains  that  the 
statutory  minimum  is  only  to  be  used  if 
no  data  above  the  minimum  are 
available.  Therefore,  the  Department 
should  continue  to  use  the  profit  rate 
from  the  Turkish  pipe  and  tube 
producer  used  in  the  preliminary 
results. 

Department's  Position:  We  agree  with 
petitioner.  First,  we  note  that,  as  tins 
segment  of  the  proceeding  is  controlled 
by  the  pre-URAA  statute,  the  provision 
of  that  statute  and  the  corresponding 
regulation  regarding  the  eight  percent 
statutory  minimum  for  profit  are  fully 
applicable  to  this  review.  See  section 
773{e)(l)(B)(ii)  of  the  Act;  19  CFR 
§  353.50(a)(2). 

The  Department's  Antidumping 
Manual  states  the  Department's  practice 
with  regard  to  the  calculation  of  profit 
when  using  the  factors  of  production 
methodology.  Specifically,  it  states  that 
"if  the  profit  in  the  surrogate  were 
higher  than  the  eight  percent  statutory 
minimum,  we  would  use  the  actual 
profit."  See  Antidumping  Manual, 
Chapters,  pp.  72-73. 

Moreover,  as  the  Department  noted  in 
another  case  involving  a  non-market 
economy,  the  statute  requires  that  we 
"value  profit  in  a  surrogate  country, 
provided  that  the  surrogate's  profit 
percentage  exceeds  the  statutory 
minimum  of  eight  percent."  See 
Comment  4,  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Iron  Construction 
Castings  from  the  People's  Republic  of 
China,  57  FR  10644  (March  27, 1992). 
As  discussed  in  response  to  Comment  1, 
for  purposes  of  this  review,  the 
Department  has  found  that  the  Turkish 
pipe  and  tube  industry  is  sufficiently 
comparable  to  Romania's  tapered  roller 
bearing  industry  to  justify  using  values 
from  that  industry  to  calculate  FMV  in 
this  review.  Therefore,  in  the  absence  of 
surrogate  profit  information  from 
bearing  producers,  it  is  appropriate  for 
the  Department  to  utilize  the  profit  rate 
from  the  Turkish  pipe  and  tube 
producer. 
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Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists: 


DEPAH    Mfr  NT  OF  COMMERCE 


Manufac- 
turer/exporter 

Time  period 

Margin 
(percent) 

Romania 
Rata 

6/1/93-5/31/94 

0.00 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Deposit  rates  are  governed  by 
the  final  results  of  the  1994/95 
administrative  review  of  this 
proceeding.  See  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  fivm  Romania;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51434 
(October  2.  1996). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested. 

Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  May  27.  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden  for  the 
period  January  1,  1995  through 
December  31,  1995.  We  preliminarily 
determine  the  net  subsidy  to  be  zero 
percent  ad  valorem  for  Svenska  Rayon 
AB  (Svenska)  for  the  period  January  1, 
1995  through  December  31, 1995.  If  the 
final  results  of  this  review  remain  the 
same  as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  Svenska  exported  on  or  after 
January  1, 1995  emd  on  or  before 
December  31,  1995.  Interested  parties 
are  invited  to  comment  on  the 
preliminary  results.  (See  PUBLIC 
COMMENT  section  of  this  notice.) 
EFFECTIVE  DATE:  June  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Russell  Morris, 
Office  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15, 1979,  the  Department 
published  in  the  Federal  Register  (44 
FR  28319)  the  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Sweden.  On  May  8,  1996,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (61  FR  20791)  of  this 
countervailing  duty  order  for  the  period 
January  1,  1995  through  December  31, 
1995.  We  received  a  timely  request  for 
review  from  the  petitioners,  and  we 
initiated  the  review  on  June  25,  1996,  as 
published  in  the  Federal  Register  (61 
FR  32771). 

In  accordance  with  19  CFR  355.22(a), 
this  review  covers  only  the  producer  or 


exporter  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  Svenska.  This  review  also  covers 
ten  programs. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  cunended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  from  Sweden  of  regular 
viscose  rayon  staple  fiber  and  high-wet 
modulus  (modal)  viscose  rayon  staple 
fiber.  Such  merchandise  is  classifiable 
under  item  number  5504.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  is  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Analjrsis  of  Programs 

In  its  questionnaire  response  the 
Government  of  Sweden  (COS)  reported 
that  Svenska  benefitted  from  the 
following  programs  during  the  period  of 
review:  (1)  Investment  Grants  from  the 
Working  Life  Fund,  (2)  Recruitment 
Incentive,  (3)  Trainee  Temporary 
Replacement,  and  (4)  Recruitment 
Subsidy.  The  Department  has  not 
previously  examined  these  programs  in 
this  case  or  in  other  Swedish  cases. 
Therefore,  for  purposes  of  this  review, 
we  have  analyzed  whether  these 
programs  confer  countervailable 
subsidies. 

I.  Programs  Preliminarily  Determined 
Not  to  Confer  Subsidies 

A.  Investment  Grants  From  the  Working 
Life  Fund 

On  June  7, 1989,  the  Swedish 
Parliament  signed  Act  SFS  1989:484, 
which  stated  that  employers  were 
obligated  to  pay  a  work  environment 
charge  of  1.5  percent  of  the  basic 
pension  contribution  paid  by  all 
employers  during  the  period  September 
1989  to  December  1990.  This 
contribution  was  for  the  Worldng  Life 
Fund,  which  is  a  trust  held  by  the 
Swedish  National  Judicial  Board  and 
managed  by  the  National  Judicial  Board 
for  Public  Lands  and  Funds.  As  stated 
in  Decree  niunber  1990:130,  the  COS 
provided  aid  to  companies  from  the 
Working  Life  Fund  to  pay  for  (1)  The 
cost  of  rehabilitation  measures  for 
employees  suffering  from  long-term 
impaired  health;  (2)  costs  incurred  in 
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implementing  measures  to  reduce 
employee  absenteeism;  and  (3)  costs 
incurred  in  investing  in  a  better  work 
environment  where  the  employer  is  not 
bound  by  existing  law  or  statute  to  make 
such  an  investment.  The  aid  was  in  the 
form  of  grants  which  could  be  provided 
to  companies  in  all  sectors  of  the 
economy.  The  last  date  for  granting  aid 
was  March  31,  1995.  However,  in 
exceptional  cases,  the  Fund  could  grant 
aid  aSter  March  31,  1995  but  before  July 
1,  1995,  when  the  Fund  was  abolished. 

According  to  the  questionnaire 
responses,  these  grants  were  provided  to 
a  large  number  of  sectors  in  Sweden 
ranging  from  aviation,  construction, 
energy,  and  banks  and  insurance  to 
forestry,  land  transportation,  and 
mining,  among  many  others.  The  data  in 
the  questionnaire  response  shows  that 
Svenska  received  two  small  grants 
under  this  program. 

We  preliminarily  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof 
as  defined  in  section  771{5A)(D)  of  the 
Act  because  the  benefits  are  provided  to 
a  large  number  and  wide  variety  of 
industries,  and  because  there  is  no 
evidence  of  record  to  indicate  that  the 
program  is  otherwise  specific. 
Therefore,  we  preliminarily  determine 
that  this  program  is  not  countervailable. 

B.  Recruitment  Incentive  Progmm 

The  Recruitment  Incentive  Program 
was  a  temporary  labor  market  measure 
aiming  to  compensate  companies  for 
costs  relating  to  recruiting  the  long-term 
unemployed  who  had  a  lower  level  of 
competency  than  the  company  normally 
would  require.  It  was  established  by 
governmental  ordinance  SFS:  1995:287. 
This  program  allowed  all  companies 
with  less  than  500  employees  to  deduct 
from  their  payroll  taxes  up  to  6,000  SEK 
for  twelve  months  for  each  new 
employee,  hired  between  January  1, 
1995  through  May  31, 1995,  who 
worked  at  least  17  hours  per  week.  The 
deduction  was  automatically  claimed  on 
a  company's  tax  form.  There  were  no 
restrictions  to  claiming  the  deduction 
based  on  either  location  or  type  of 
industry.  The  last  date  that  a  company 
could  claim  the  tax  reduction  was  June 
30, 1996.  During  the  period  of  review, 
Svenska  claimed  a  small  deduction 
under  this  program. 

We  preliminarily  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof 
withiji  the  meaning  of  771(5A)(D)  of  the 
Act,  because  all  companies  in  Sweden 
with  less  than  500  employees, 
regardless  of  the  type  of  industry  or 
geographic  location,  can  claim  this  tax 
deduction,  and  because  there  is  no 


evidence  of  record  to  indicate  that  the 
program  is  otherwise  specific. 
Therefore,  we  preliminarily  determine 
that  this  program  is  not  countervailable. 

C.  Trainee  Temporary  Replacement 

The  Trainee  Temporary  Replacement 
Program,  which  was  enacted  by  the  GOS 
under  Act  1991:329  on  July  1, 1991. 
implements  a  labor  market  policy 
measure  that  allows  employers  to 
deduct  from  their  social  security 
contributions  certain  expenses  related  to 
the  training  of  employees  and  the  hiring 
of  temporary  replacements  when  those 
employees  are  in  training.  The 
objectives  of  the  program  are:  (1)  To  give 
unemployed  persons  the  chance  of 
employment  in  temporary  positions 
when  staff^  are  undergoing  training,  (2) 
to  help  employers  improve  the 
competence  of  their  staff  and  in  so 
doing  improve  the  competitive  strength 
of  the  company,  and  (3)  to  reduce  the 
company's  need  for  overtime  when  staff 
are  undergoing  training  and  to  make 
future  staff  recruitment  easier. 

The  replacement  employee  must  be 
referred  to  the  employer  by  the  county 
labor  board.  The  employer  provides 
details  of  the  company  and  its  training 
program  as  well  as  anticipated  costs  to 
the  county  labor  board,  which  then 
assigns  a  replacement.  The  employer 
then  automatically  deducts  from  its 
social  security  contributions  the  cost  of 
hiring  the  temporary  worker  and  certain 
costs  related  to  training  of  the 
permanent  employee.  According  to  the 
questionnaire  response,  all  companies 
were  entitled  to  claim  this  deduction  if 
there  was  a  temporary  replacement 
employee  available. 

There  were  no  restrictions  to  claiming 
the  deduction  based  on  either  location 
or  type  of  industry.  The  deductions  are 
accounted  for  in  a  revenue  declaration 
form  that  is  submitted  by  the  company 
to  the  tax  authorities  on  a  regular  basis. 
The  data  in  the  questionnaire  response 
shows  that  Svenska  only  claimed  a 
small  deduction  under  this  program. 

We  preliminarily  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof 
within  the  meaning  of  771{5A)(D)  of  the 
Act,  because  all  companies  in  Sweden, 
regardless  of  the  type  of  industry  or 
geographic  location,  can  claim  these 
deductions  from  their  social  security 
contributions  when  temporary 
replacement  workers  are  hired,  and 
because  there  is  no  evidence  of  record 
to  indicate  that  the  program  is  otherwise 
specific.  Therefore,  we  preliminarily 
determine  that  this  program  is  not 
countervailable. 


D.  Recruitment  Subsidy  Program 

The  purpose  of  the  Recruitment 
Subsidy  Program,  commenced  in  1984, 
is  to  increase  employment  among  long- 
term  unemployed  persons.  Aid  is 
provided  to  employers  for  a  period  of 
six  months  through  grants  covering  a 
maximum  of  50  percent  of  monthly 
wage  costs  for  the  person  hired  up  to  a 
maximum  of  7,000  SEK  per  month. 
Under  certain  conditions,  the  time 
period  for  a  company  to  receive  aid 
under  this  program  can  be  extended  to 
12  months. 

The  legislation  states  that  this 
program  is  available  to  all  employers, 
except  for  state  employers.  Applications 
for  aid  are  submitted  to  the  local 
employment  office  which  decides 
whether  aid  should  be  granted.  Hence, 
depending  on  circumstances  in  each 
case,  the  local  employment  offices  can 
approve  aid  at  a  level  below  50  percent 
of  wage  costs  andA)r  for  a  shorter  or 
longer  period  than  six  months. 

The  COS  stated  that  it  had  do 
information  on  the  distribution  of  these 
grants;  however,  the  subsidy  rate  that 
would  be  attributable  to  Svenska  under 
this  program,  if  it  were  specific,  would 
be  0.0002  percent  ad  valorem.  A  rate 
this  small  would  not  change  the  overall 
subsidy  rate  for  Svenska.  Because  any 
benefit  we  would  calculate  for  this 
program  would  not  affect  the  overall 
subsidy  rate,  the  lack  of  information 
regarding  the  specificity  of  this  program 
does  not  affect  the  results  of  this 
administrative  review.  See.  e.g..  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  51683.  51686  (October  3. 
1996)  and  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  62  FR  16551, 16553  (April  7, 
1997).  We  will  reexamine  this  program 
in  any  future  administrative  reviews  of 
this  order. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

A.  Manpower  Reduction  Grants 

B.  Grants  for  Temporary  Employment 

for  Public  Works 

C.  Regional  Development  Grant 

D.  Transportation  Grants 

E.  Location-of-Industry  Loans 
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m.  Tenninated  Program 

Elderly  Employment  Compensation 
Program 

In  Viscose  Rayon  Fiber  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  57  FR  12912 
(April  14, 1992),  the  Department  found 
this  program  to  be  de  jure  specific 
because  the  program's  legislation 
expressly  made  it  available  only  to 
certain  companies  within  the  textile  and 
apparel  industries  through  a  special 
employment  contribution  for  older 
workers.  Svenska  received  its  last  * 
prajonent  under  this  program  in  July 
1982.  In  January  1983,  the  Swedish 
government  excluded  the  rayon  fiber 
industry,  including  Svenska,  from 
eligibility  to  receive  benefits  under  this 
program.  Effective  June  30,  1989, 
Government  Resolution  Number  SFS 
1989:333  discontinued  the  entire 
program. 

We  had  determined  that  the  grants 
under  this  program  were  non-recuning. 
As  such  they  were  allocated  over  time. 
The  last  grant  was  received  in  1982  and 
was  allocated  over  the  10-year  average 
useful  life  of  assets  in  the  rayon  fiber 
industry,  according  to  the  "Asset 
Guidehne  Classes:  of  the  Internal 
Revenue  Service."  Because  the  10-year 
benefit  stream  from  the  last  grant 
received  by  Svenska  ended  in  1991,  and 
becausa  this  program  was  discontinued 
in  its  entirety  as  of  June  30,  1989,  we 
preliminarily  determine  that  this 
program  has  been  tenninated. 

Preliminary  Results  of  Review 

For  the  period  January  1,  1995 
through  December  31,  1995,  we 
preliminarily  determine  that  no 
countervailable  subsidies  were 
conferred  on  Svenska.  If  the  final  results 
of  this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  liquidate  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1,  1995,  and  on  or 
before  December  31,  1995. 

The  Department  also  intends  to 
instruct  Customs  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  zero  percent  ad  valorem,  as 
provided  for  by  section  751(a)(1)  of  the 
Act,  on  all  shipments  of  this 
merchandise  from  Svenska,  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  countrywide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 


reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
§  355.22(a).  Pursuant  to  19  CFR 
§  355.22(g),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tonington 
Company  v.  United  States,  822  F.Supp. 
782  (OT  1993)  and  Floral  Trade  Counci 
v.  United  States,  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CFR  §  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  §  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
teview  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  countrywide  rate 
applicable  to  the  company. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  brie£s 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  §355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 


than  the  date  the  case  briefe,  under  19 
CFR  §  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 
This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  May  30. 1997. 

Robert  S.  LaRoau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-14868  Filed  &-5-97;  8:45  am] 
BIUJNOCOOE  3610-08-P 


DEPARTMErfT  OF  COMMERCE 

Natkmai  Oceanic  and  Atmospheric 
Administration 

Via    }^e  nent  and  Oversight  of  ttte 
f4ational  Estuaiine  Research  Reserve 
System 

ACTKM:  Proposed  Collection;  Comment 
Request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  bxirden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5,  1997. 
AOORESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Doris  Grimm.  Sanctuaries 
and  Reserves  Division,  Rm  12158.  1305 
East- West  Highway,  Silver  Spring,  MD 
20910(301-713-3132). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Estuarine  Research 
Reserve  System  (NERRS)  consists  of 
carefully  selected  estuarine  areas  of  the 
United  States  that  are  designated, 
preserved,  and  managed  for  research 
and  educational  purposes.  Information 
bora  states  is  needed  to  review  their 
proposals  for  site  designations,  to 
evaluate  state  requests  for  funding  of  the 
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development  of  management  plans  and 
Environmental  Impact  Statements,  and 
to  ensure  that  national  standards 
continue  to  be  met  (the  latter 
information  is  contained  in  annual 
reports  and  work  plans).  While 
individuals  and  organizations  can  apply 
for  grants  to  conduct  research  within  the 
NERRS,  that  application  process  utilizes 
standard  Federal  forms  and  procedures 
that  are  approved  separately  by  Office  of 
Management  and  Budget  (C)MB)  and  are 
not  part  of  the  proposed  clearance 
request  to  OMB. 

n.  Method  of  Collection 

Applicants  follow  procedures  given  in 
regulations  (15  CFR  PART  921)  and 
guidance.  Funding  requests  are  initiated 
by  the  applicant.  States  with  established 
reserves  must  file  annual  reports  and 
work  plans. 

m.  Data 

OMB  Number:  0648-0121. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  States,  non-for-profit 
institutions,  individuals. 

Estimated  Number  of  Respondents: 
31. 

Estimated  Time  Per  Response:  2,012 
hours  for  Management  Plans.  15  hours 
for  annual  reports/work  plans,  and  1 
hour  for  a  "Federal  Consistency 
Certification"  or  a  "Categorical 
Exclusion  Checklist"  when  required  as 
part  of  a  grant  application. 

Estimated  Total  Annual  Burden 
Hours.  2,149. 

Estimated  Total  Annual  Cost  to  Public 
(excluding  valuation  of  respondents' 
response  time):  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  June  2, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-14831  Filed  &-5-97:  8.45  am] 
B4UJNQ  COOE  3S10-08-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Southeast  Region  Logt>ook  Family  of 
Forms 

action:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  ^fW.  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Poffenberger. 
Southeast  Fisheries  Science  Center.  75 
Virginia  Beach  Drive,  Miami,  Florida 
33149,  (305)  361-4263. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Reporting  requirements  for  11 
fisheries  are  included  in  this  family  of 
forms.  The  authority  for  these 
mandatory  reporting  requirements  is  50 
CFR  622.5.  The  National  Marine 
Fisheries  Service  needs  information  on 
species  composition,  quantity  caught/ 
landed  by  species,  the  amount  of  fishing 
effort  and  the  location  of  the  fishing  in 
order  to  provide  scientifically  reliable 
data  in  support  of  the  mandated 
stewardship  responsibilities  delegated 
by  Congress.  Collecting  this  critical 
information  using  logbooks  that  are 
completed  by  fishermen  is  desirable  for 
two  important  reasons.  First,  the 
fishermen  are  the  best  source  of  this 
information.  They  are  doing  the  fishing; 
thus,  they  know  the  most  about  it. 
Secondly,  this  method  involves  the 


fishermen  direcUy.  Because  they  are  the 
people  being  regulated,  it  is  reasonable 
to  use  information  that  they  provide  to 
determine  the  best  scenario  of  measures 
to  meet  the  conservation  and  regulatory 
requirements  placed  on  the  NMFS. 

n.  Method  of  Collection 

Mandatory  logbook  forms  are  the  data 
collection  instrument  employed  in  this 
family  of  forms.  Under  50  CFR  622.5, 
the  Science  and  Research  Director  for 
the  Southeast  Fisheries  Science  Center 
has  the  authority  to  select  fishermen  to 
report  from  those  who  have  been  issued 
a  Federal  vessel  permit. 

m.  Data 

OMB  Number:  0648-0016. 

Form  Number:  Various. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  of  other 
for-profit  (commercial  fishery  vessel 
owners  that  have  been  issued  a  Federal 
vessel  permit). 

Estimated  Nutnber  of  Respondents: 
8,523. 

Estimated  Time  Per  Response:  2  to  15 
minutes,  depending  upon  the  logbook 
involved. 

Estimated  Total  Annual  Burden 
Hours:  22,121  hours. 

Estimated  Total  Annual  Cost  to 
Public:  No  cost  to  the  public  other  than 
the  time  required  to  complete  the 
logbook  forms.  The  forms  are  provided, 
along  with  pre-addressed,  postage-paid 
envelopes. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  2,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-14832  Filed  6-5-97;  8:45  am] 
BILUNQ  COOe  361fr-22-P 
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AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Moana  Productions,  Inc.,  311  Portlock 
Road,  Honolulu,  HI  96825,  has  applied 
in  due  form  for  a  pennit  to  take  several 
species  of  non-threatened,  non- 
endangered  small  cetaceans  for 
purposes  of  commercial  photography. 
DATES:  Written  comments  must  be 
received  on  or  before  July  7,  1997. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-^001); 

Protected  Species  Program  Manager, 
Pacific  Area  Office,  NMFS,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  96822- 
2396  (808-973-2987);  and 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702-2432 
(813/570-5301). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  §  104(c)(6)  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  Section  104(c)(6)  provides  for 
photography  for  educational  or 


commercial  purposes  involving  non- 
endangered  and  non-threatened  marine 
mammals  in  the  wild.  NMFS  is 
currently  woiidng  on  proposed 
regulations  to  implement  this  provision. 
However,  in  the  meantime,  NMFS  has 
received  and  is  processing  this  request 
as  a  "pilot"  application  for  Level  B 
Harassment  of  non-listed  and  non- 
depleted  mcuine  mammals  for 
photographic  purposes.  The  applicant 
seeks  authorization  to  photograph  the 
following  marine  mammals:  bottlenose 
dolphins  [Tursiops  tmncatus),  spinner 
dolphins  [Stenella  longirostris), 
pantropical  spotted  dolphins  [Stenella 
attenuata),  common  dolphins 
[Delpbinus  delphis),  Risso's  dolphins 
{Grampus  griseus],  rough-toothed 
dolphins  (Steno  bredanensis),  short- 
finned  pilot  wheiles  (Globicephala 
macrorbynchus),  false  killer  whales 
(PseudoTca  cmssidens),  pygmy  killer 
whales  (Feresa  attenuata),  and  melon- 
headed  whales  [Peponocepbala  electro] 
in  Hawaii  and  South  Carolina  waters. 
The  applicant  proposes  to  initiate  this 
work  upon  receipt  of  the  permit. 

Dated:  May  27.  1997. 
Ann  D.  Terfaosh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-14776  Filed  6-5-97;  8:45  am] 
BtUJNQ  CODE  3610-22-F 


DEP A  -  M  t  NT  OF  COMMERCE 

.\auonai  Oceanic  and  Atmospheric 
Administration 

P.D.060397C] 

Marin*  Ma^^ma  s;  Scientific  Research 

P*^"-''  i^-'s'B;'  -1355 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS,  Alaska  Fisheries  Science  Center, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way,  NE,  BIN  C15700, 
Seattle,  WA  98115-0070,  has  applied  in 
due  form  for  a  permit  to  take  Alaskan 
harbor  seals  [Phoca  vitulina  ricbardsi) 
for  purposes  of  scientific  research. 
DATES:  Written  conmients  must  be 
received  on  or  before  July  7, 1997. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 


Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/566-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910.  Those  individuals  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  requests  a  permit  to 
take  harbor  seals  in  the  following 
manner:  harassment  during  census 
flights;  capture,  restrain,  measure 
(weight,  length,  girth),  sample  (flipper 
punch,  vibrissae,  blood  drawn,  blubber/ 
muscle  biopsy,  ultra  sound,  enema), 
radio  tag,  flipper  tag  and  release  up  to 
500  animals;  and  incidentally  harass  up 
to  2000  during  the  conduct  of  these 
activities  and  during  collection  of  scat 
samples  from  haulouts. 

Dated:  )une  3. 1997. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-14951  Filed  6-4-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program  Application  Form 

ACTKM:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  a  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  coqiment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
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Paperwork  Reduction  Act  oi  lyyo. 
Public  Uw  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  E)epartment  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOA  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Gay  Shrum,  National 
Telecommunications  and  Information 
Administration  (NTIA),  Room  4892, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (202-482-1056). 


SUPPLEMENTARY  INFORMATKM: 
I.  Abstract 

The  purpose  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  is  to  assist,  through  matching 
grants,  in  the  planning  and  construction 
of  public  telecommunications  facilities 
in  order  to  achieve  the  following 
objectives: 

•  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  in  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

•  Increase  public  telecommunications 
services  and  facilities  available  to, 
operated  by,  and  owned  by  minorities 
and  women;  and 

•  Strengthen  the  capability  of  existing 
public  television  and  radio  stations  to 
provide  public  telecommunications 
services  to  the  public. 

Under  the  Authority  of  47  U.S.C.  390- 
394,  397-399b,  the  National 


Telecommunications  and  Information 
Administration  administers  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  Members  of  the  public 
telecommunications  community  must 
complete  a  standardized  form  to  provide 
information  for  evaluation  by  PTFP 
through  a  competitive  review  process. 

n.  Method  of  Collection 

The  information  collection  instrument 
to  be  used  is  in  written  form. 

•  Application  form  distributed  to  all 
potential  applicants  who  have  notified 
FTFP  that  they  wish  to  be  placed  on  the 
m Ailing  list  for  applications. 

nLDaU 

OMB  Number  066CM)003. 

Form  Number:  NA. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  State  and  Local 
Government  and  Non-Profit  Institutions. 
Burden  Hours  Calculations/Reporting: 


Requirement 


Application  Form 


Total 


Houra/apptt- 
cant 


120 


Numt>er  of 
applicants 


450 


Burden  hours 


54,000 
1,530(3 


I  note) 


55.530 


Note:  In  every  grant  cyde.  PTFP  requires  revised  infonnation  to  t>e  sutxnilled  t>y  applicants  under  serious  consideration  tor  awards.  We  esti- 
mate this  intonnatKxi  requires  9  hours  o<  work  by  about  1 70  of  the  450  total  applicants.  (9x1 70-1 ,530). 


Estimated  Total  Annual  Cost:  Cost  to 
respondents  is  consistent  with  their 
normal  administrative  overhead.  No 
material  or  equipment  will  need  to  be 
purchased  to  provide  information. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  program, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection; 


they  also  become  a  matter  of  public 
record. 

Dated:  June  2. 1997. 
Linda  Engelmeier, 

Departmental  Form  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-14756  Filed  6-5-97;  8:45  am] 
BIUJNQ  COOe:  3S10-W-P 


COMMODfTY  FUTURES  TRADING 
COMMISSION 

Public  Infonnation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  submission  of 

information  collection  #3038-0017, 

market  surveys. 

SUMMARY:  The  Conunodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0017, 


Market  Surveys,  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995.  (Pub.  L  104-13). 
The  information  collected  pursuant  to 
these  rules  is  in  the  public  interest  and 
is  necessary  for  market  surveillance. 

DATES:  Comments  must  be  received  on 
or  before  July  7,  1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  3228.  NEOB.  Washington.  DC 
20503,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the 
Agency  Clearance  Officer,  (202)  418- 
5160. 

Title:  Market  Surveys.     . 

Control  Number:  3038-0017. 

Action:  Extension. 

Respondents:  Business  (excluding 
small  businesses). 

Estimated  Annual  Burden:  700  total 
hours. 


Respondents 

Regulation 
(17CFR) 

Estimated 

numt)er  of 

respondents 

Annual  re- 
sponses 

Est.  avg. 
hours  per 
response 

Businesses                                      . ..  : 

21.02 

400 

400 

1.75 

UMI 
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Issued  in  Washington.  DC  on  May  30. 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

(FR  Doa  97-14788  Filed  &-5-97;  8:45  am] 

BILUNG  CODE  63S1-01-M 


CONSUMEP  oRODwCi  bAFETY 

COMMISS'ON 


[CPSc: 


No.  97-C0006] 


In  f^e  Mane?  of  the  Toro  Cor-^os'-  i.  a 
Co'Dorat-o^-  Provisional  Actepiance 
o<  a  s*!n.€-rT,erit  Agreement  a.-'-c  Oder 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  Section  1118.20(e). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with  the 
Toro  Company,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  June  23, 
1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-C0006,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission  \Vi=:h'neton,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  I.  Kramer,  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(3011  5n4-nfi26 

SUPPlFJmen-ab-  Nf^ORMA'iON:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  June  3. 1997. 
Sadye  E.  Dunn, 

SecieUiTy. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  the  Toro 
Company,  a  corporation  (hereinafter, 
"Toro"),  and  the  staff  of  the  Consumer 
Product  Safety  Commission  (hereinafter, 
"staff"),  pursuant  to  the  procedures  set 
forth  in  16  CFR  1118.20.  is  a 
compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 


The  Parties 

2.  The  "Staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
of  the  United  States  government, 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA"),  as 
amended,  15  U.S.C.  §  2053. 

3.  Respondent  Toro  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
corporate  offices  located  at  8111 
Lyndale  Ave.  South,  Bloomington,  MN 
55420. 

Staff  All^ations 

4.  Section  15(b)  of  the  CPSA,  15 
U.S.C.  §  2064(b),  requires  a 
manufacturer  of  a  consumer  product 
who,  inter  alia,  obtains  information  that 
reasonably  supports  the  conclusion  that 
the  product  contains  a  defect  which 
could  create  a  substantial  product 
hazard  or  that  the  product  creates  an 
unreasonable  risk  of  serious  injury  or 
death,  to  immediately  inform  the 
Commission  of  the  defect  or  risk. 

Count  I 

5.  Among  other  lawn  and  garden 
products  manufactured  and  distributed 
by  Toro,  between  1986  and  1988  Toro 
manufacttured  certain  rear  engine  riding 
lawnnmowers  (hereinafter,  "riding 
mowers"),  model  #'s  51638,  56145, 
56150,  56155,  56170,  and  56175,  8-12 
horsepower  mowers  with  32"  cutting 
decks.  Toro  manufactured  and 
distributed  approximately  81,000  of 
these  mowers  for  sale  to  and  use  by 
consumers  in  the  United  States  between 
1986  and  1988. 

6.  The  rear  wheel  axle  bolt  of  the 
1986-88  product  version  of  these  riding 
mowers  had  a  short  shank,  thereby 
exposing  the  bolt  threads  to  shear  forces 
beyond  its  capacity  and  subjecting  the 
bolt  to  fatigue  and  breakage.  If  the  bolt 
breaks,  the  brakes  may  fail  and  the 
driver  may  be  unable  to  stop  the  riding 
mower  with  the  brakes. 

7.  In  late  June  of  1989,  after  learning 
of  at  least  4  incidents  of  bolt  hilure, 
Toro  sent  letters  to  known  customers 
asking  them  to  replace  the  original  bolt 
with  a  replacement  bolt  of  a  different 
design.  However.  Toro  failed  to  notify 
the  Commission. 

8.  In  April  of  1995,  the  staff  learned 
of  this  bolt  problem  and  sent  a  letter  or 
inquiry  to  Toro.  Toro  responded  on  Jime 
5, 1995  and  filed  a  full  report  with  the 
Commission. 

9.  By  April  of  1995,  Toro  had  notice 
of  approximately  7  incidents  associated 
with  the  failure  of  the  original  axle  bolt. 


in  all  of  which  cases,  consumers  or 
dealers  clearly  identified  the  problem 
and  alleged  a  loss  of  control  of  the 
riding  mower.  Several  of  these 
consumers  also  alleged  that  they 
suffered  personal  injury. 

10.  Although  Toro  obtained  sufficient 
information  to  reasonably  support  the 
conclusion  that  the  riding  mowers 
contained  a  defect  which  could  create  a 
substantial  product  hazard,  or  created 
an  unreasonable  risk  of  serious  injury  or 
death,  it  failed  to  report  such 
information  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  §  2064(b).  This  is  a  violation 
of  section  19(a)(4)  of' the  CI^A,  15 
U.S.C.  §  2068(a)  (4). 

11.  Toro's  failure  to  report  to  the 
Commission,  as  required  by  section 
15(b)  of  the  CPSA,  15  U.S.C.  §  2064(b), 
was  committed  "knowingly",  as  that 
term  is  defined  in  Section  20(d)  of  the 
CPSA,  15  U.S.C.  §  2069(d).  and  Toro  is 
subject  to  civil  penalties  under  Section 
20  of  the  CPSA. 

Count n 

12.  Approximately  6,500  of  Toro's 
Wheel  Horse  Yard  and  Garden  Tractors 
(Model  #264-6)  and  its  Ford  and  New 
Holland  brand  LS  25  and  45  Gear  Yard 
Tractors,  six-speed  riding  tractors 
(hereinafter,  "yard  tractors")  were  sold 
to  consumers  nationwide  from  January 
1994  to  May  1996  for  about  $2,500  each. 

13.  These  tractors  had  brakes  or 
braking  systems,  which,  in  a  number  of 
cases,  &iled  prematurely,  suddenly  and 
without  warning.  If  the  brakes  fail  in 
this  manner,  while  operating  the  yard 
tractor  on  a  hill,  the  driver  may  be 
unable  to  stop  the  yard  tractors  with  the 
brakes. 

14.  From  1994-1996.  Toro  learned  of 
approximately  24  reports  of  failures  of 
the  brakes  on  these  yard  tractors.  In  2 
incidents  the  user  suffered  fractured 
limbs. 

15.  In  March  and  May  of  1995,  Toro 
issued  Service  Bulletins  to  its 
authorized  dealers  and  service  centers 
advising  them  of  the  problem  and 
asking  them  to  correct  them  in  response 
to  complaints  they  receive. 

16.  Although  Toro  did  file  a  report 
with  the  Conunission  staff  in  April  of 
1996,  Toro  had  obtained  sufficient 
information  to  reasonably  support  the 
conclusion  that  the  yard  tractors 
contained  a  defect  which  could  create  a 
substantial  product  hazard,  or  created 
an  unreasonable  risk  of  serious  injury  or 
death,  substantially  before  that  time. 
Therefore,  it  failed  to  make  such  a 
report  on  a  timely  basis,  as  required  by 
section  15(b)  of  the  CPSA,  15  U.S.C. 

§  2064(b).  This  is  a  violation  of  section 


19(a)(4)  of  theCPSA.  15  U.S.C. 
§  2068(aM4). 

17.  Toro's  failure  to  report  to  the 
Commission  as  required  by  section  15(b) 
of  the  CPSA.  15  U.S.C.  §  2064(b).  was 
committed  "knowingly"  as  that  tenn  is 
defined  in  section  20(d)  of  the  CPSA,  15 
U.S.C.  §  2069(b),  and  Tore  is  subject  to 
civil  penalties  under  section  20  of  the 
CPSA.  15  U.S.C.  §2069. 

Response  of  Toro 

18.  Toro  denies  each  and  all  of  the 
staff  allegations  with  respect  to  the 
products  identified  in  the  Agreement. 
Toro  also  denies  the  allegations  that  its 
products  identified  in  paragraph  5  and 
12  above  contained  a  defect  which 
created  or  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CSPA,  15  U.S.C. 

§  2064(a),  or  created  an  unreasonable 
risk  of  serious  injury  or  death.  Toro 
further  denies  any  obligation  to  report 
information  to  the  Commission  imder 
section  15(b)  of  the  CPSA,  15  U.S.C. 
§  2064(b),  with  respect  to  the  products 
described  in  paragraphs  5  and  12  above 
and  asserts  that  its  report  with  resp>ect 
to  the  products  listed  in  paragraph  12 
was  on  a  timely  basis,  having  been  filed 
after  Toro  exercised  its  statutory 
discretion  and  determined  that  only 
then  did  a  report  need  be  filed.  Toro 
makes  no  admission  of  any  fault, 
liability  or  statutory  violation 
whatsoever.  Toro  alleges  further  that 
there  are  no  design  or  manufacturing 
defects  with  respect  to  any  of  the 
products  covered  by  this  Agreement  and 
asserts  that  the  incidents  involving  the 
use  of  the  products  enumerated  in 
paragraphs  5  and  12  were  caused  by 
unusual  conditions  or  through 
inappropriate  use  by  the  operators.  Toro 
does  not  admit  any  liability  for  any 
accidents  or  injuries  from  the  products 
covered  by  the  Agreement. 
Additionally,  Toro  has  entered  into  this 
Settlement  Agreement  in  the  interest  of 
avoiding  the  time  and  cost  of  litigation. 

19.  Specifically  and  without 
limitation  on  any  of  the  denials  set  out 
above,  Toro  states  that  in  each  of  the 
cas^bs,  as  set  forth  above,  it  appropriately 
and  responsibly  took  care  of  the 
customers,  reworked  the  products  on  a 
timely  basis,  notified  its  customers,  and 
issued  service  bulletins  to  dealers  and 
distributors.  It  is  Toro's  position  that  the 
actions  taken  relating  to  products 
referenced  in  paragraph  5  above  were 
undertaken  to  deal  with  non-reportable 
safety  or  maintenance  issues  and  to 
assure  customer  satisfaction.  With 
respect  to  the  products  referenced  in 
paragraph  12  above,  only  one  of  the 
customers  claimed  sudden,  unexplained 
failure  of  the  brakes.  Gradual  fading  of 


the  brakes,  of  which  an  operator  would 
be  aware,  was  more  the  rule. 

Agreement  of  the  Partiefl 

20.  The  Commission  has  jurisdiction 
in  this  matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

21.  Toro  and  the  staff  agree  that  this 
Settlement  Agreement  does  not 
establish  any  legal  or  factual 
conclusions. 

22.  Toro  knowingly,  voluntarily  and 
completely  waives  any  rights  it  may 
have  (1)  To  an  administrative  or  judicial 
hearing  with  respect  to  the 
Commission's  claim  for  a  civil  penalty, 
(2)  to  judicial  review  or  other  challenge 
or  contest  of  the  validity  of  the 
Commission's  action  with  regard  to  its 
claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  Section  1 5(b)  of 
the  CPSA,  15  U.S.C.  §  2064(b),  has 
occurred,  (4)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  Commission's  claim  for  a 
civil  penalty,  and  (5)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

23.  This  Settlement  Agreement  and 
Order  settles  any  allegations  of  violation 
of  section  15(b)  of  the  CPSA  regarding 
the  mowers  and  tractors  described 
above.  It  further  settles  and  discharges 
any  cleiims  for  violation  of  any  such 
reporting  obligations  with  respect  to  old 
matters  which  were  the  subject  of  a 
search  conducted  by  Toro  at  the  staff's 
request,  filed  by  Toro  during  the 
negotiations  on  the  subject  wheel  bolt 
case,  and  reviewed  by  the  staff  without 
opening  new  files.  This  Settlement 
Agreement  and  Order  becomes  effective 
only  upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent. 

24.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Commission  shall 
place  this  Agreement  and  Order  on  the 
public  record  and  shall  publish  it  in  the 
Federal  Register  in  accordance  with  the 
procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Conunission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Agreement  and 
Order  shall  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  §  1118.20(f). 

25.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order,  the 
Commission  shall  issue  the  attached 
Order,  incorporated  herein  by  reference. 

26.  The  provisions  of  this  settlement 
Agreement  and  Order  shall  apply  to 
Toro  and  its  successors  and  assigns. 


27.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  §  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

28.  This  Agreement  may  be  used  in 
interpreting  the  Order.  Agreements, 
understandings,  representations,  or 
interpretations  made  outside  of  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  to  contradict  its 
terms. 

Dated:  May  9, 1997. 

The  Toro  Company. 
J.  Lawrence  Mclntyre, 
Vice  President,  Secretary,  and  General 
Counsel. 

The  Consumer  Product  Safety  Commission. 
David  Schmeltzer,  Associate  Executive 
Directors,  Office  of  Compliance,  Eric  L 
Stone,  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Dated:  May  15, 1997. 

By: 
Melvin  L  Kramer, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent  The 
Toro  Company,  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  over  The  Toro  Company,  and 
it  appearing  the  Settlement  Agreement 
is  in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  isaccepted, 
and  it  is 

Further  Ordered,  that  within  20  days 
of  the  service  of  the  Final  Order  upon 
Respondent,  The  Toro  Company  shall 
pay  to  the  order  of  the  U.S.  Treasury  a 
civil  penalty  in  the  amount  of  two 
hundred  and  fifty  thousand  dollars 
($250,000). 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  3rd  day 
of  June.  1997. 

By  Order  of  the  Commission. 
Sadye  £.  Dunn, 

Secretary  Consumer  Product  Safety 
Commission. 
|FR  Doc.  97-14881  Filed  6-5-97;  8:45  am) 
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DEPARTMENT  0^  DEFENSE 

Env'fon.Tsenta'  i^ssessrrer'  d'd 
'  "ding  ot  Nc  Sigpi+icanr  •n^pac  'c  the 
"^e-ocation  ot  Eierie'-ts  o*  ''^tcrmation 
Systerrs  Engineer  ng  Co'^rnand- 
Coptin^'  tai  united  SlaieC  .CONUS) 
Fro""  ^v^  R-'ch'e.  Maryiana  io  Fort 
Huac'-u:a   Ar  zona 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510,  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the 
relocation  of  a  portion  of  the 
Information  Systems  Engineering 
Command-CONUS  and  associated  base 
operations  support  personnel  from  Fort 
Ritchie,  Maryland,  to  Fort  Huachuca, 
Arizona. 

An  Environmental  Assessment  (EA) 
examined  the  proposed  transfer  of 
equipment  and  198  positions 
(approximately  136  military  and  62 
civilians)  to  Fort  Huachuca,  Arizona, 
not  later  than  the  fourth  quarter  of 
Fiscal  Year  1998.  Plans  for  relocation 
include  renovating  existing  space  in 
Greely  Hall.  Less  than  half  of  the 
civilian  personnel  are  anticipated  to 
transfer  with  their  positions. 

The  EA  found  that  no  significant 
adverse  environmental  impacts  would 
occur  as  a  result  of  the  proposed  action. 
Therefore,  based  on  the  analysis  found 
in  the  EA,  which  was  incorporated  into 
the  Finding  of  No  Significant  Impact 
(FNSI),  it  has  been  determined  that 
implementation  of  the  proposed  action 
will  not  have  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
natural  or  the  human  environment. 
Because  no  significant  environmental 
impacts  will  result  from  implementation 
of  the  proposed  action,  an 
Environmental  Impact  Statement  is  not 
required  and  will  not  be  prepared. 
DATES:  Public  conunents  will  be 
accepted  on  or  before  July  7, 1997, 
before  the  Army  proceeds  with  the 
proposed  action. 

ADDRESSES:  Copies  of  the  EA/FNSI  may 
be  obtained  by  writing  to,  and  any 
inquiries  and  comments  concerning  the 
same  should  be  addressed  to,  the 
Commander,  U.S.  Army  Garrison, 
ATTN,  ATZS-EHB  (Kent),  fort 
Huachuca.  Arizona,  85613-6000  or  by 
sending  a  telefax  to  520-533-3043. 
Copies  of  the  EA/FNSI  will  also  be 
available  for  review  at  the  public 
libraries  in  Sierra  Vista.  Bisbee.  and 
Benson.  AZ.  or  at  the  Public  Afbirs 


Office  (Building  21115).  Fort  Huachuca. 

AZ. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Gretchen  Kent  at  (520)  533-2549, 

Dated:  May  27,  1997. 
Richard  E.  Newsome, 
Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environment,  Safety  and 
Occupational  Health.  OASA  (I,  LB-E). 
IFR  Doc.  97-14835  Filed  6-5-97;  8:45  am] 

MLUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  7, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  June  2. 1997. 
Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Part  H  Longitudinal  Study: 
Characteristics,  Services,  and  Outcomes 
of  Infants,  Toddlers,  and  Families. 

Frequency:  On  occasion,  Semi- 
aimually,  and  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  local  or 
Tribal  Gov't,  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  11,182. 
Burden  Hours:  4,020. 

Abstract:  Data  is  being  collected  for  a 
nationally  representative  sample  of 
infants  and  toddlers  served  in  early 
intervention  under  Part  H  of  Individuals 
with  Disabilities  Education  Act  and 
their  families.  Data  will  be  collected 
from  families,  service  records,  and 
service  providers.  Findings  will  inform 
policy  and  practice  regarding  early 
intervention  for  young  children  with 
disabilities  and  their  families. 

[PR  Doc.  97-14782  Filed  6-5-97;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office;  Office  of 
Industrial  Technologies  (OIT);  Notice 
of  Solicitation  for  tf>e  Glass  Industry 
Initiative 

agency:  (DOE). 

ACTION:  Notice  of  solicitation 

availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Industrial  Technologiei 
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(OIT)  announces  its  interest  in  receiving 
applications  for  innovative  research  and 
development  (R&D)  in  support  of  the 
"Glass  Industry  Initiative"  to  improve 
efficiencies  of  production,  energy, 
environment  and  innovative  types  or 
uses  of  glass.  This  R&D  will  deal  with 
improvements  in  the  manufacture  of 
glass  in  the  U.S.  focusing  on  four 
aspects  of  glass  manufacturing,  namely: 
production  efficiency,  energy  efficiency, 
innovative  types  or  uses  of  glass  and 
environmental  protection  and  recycling. 
The  R&D  also  covers  several  specific 
subtopics  supporting  one  or  more  of  the 
four  topical  areas. 

DATES  AND  ADDRESSES:  The  complete 
solicitation  document  will  be  available 
on  or  about  June  6.  1997  on  the  internet 
by  accessing  either  the  OIT  grant 
program  home  page  at  (http:// 
www.oit.doe.gov)  or  the  DOE  Chicago 
Operations  Office  Acquisition  and 
Assistance  Group  home  page  at  (http:// 
wwi\'. ch.doe.gov/business/ ACQ.html) 
under  the  heading  "Current  Acquisition 
Activities"  Solicitation  No.  DE-SC02- 
97CH10875.  Preapplications  referencing 
DE-SC02-97CH10875  are  due  no  later 
than  3:00  p.m.  Central  Daylight  Time 
(CDT),  July  7,  1997,  and  full 
applications  are  due  no  later  than  3:00 
p.m.  (CDT),  September  15,  1997.  Initial 
awards  are  anticipated  by  December  19, 
1997. 

Completed  applications  referencing 
Solicitation  Notice  DE— SC02- 
97CH 10875  must  be  submitted  to:  U.S. 
Department  of  Energy,  Chicago 
Operations  Office,  Attn.:  Barbara 
Lewandowski,  Bldg.  201,  Rm.  3D-08, 
9800  South  Cass  Avenue,  Argonne,  IL 
60439-4899. 

SUPPLEMENTARY  INFORMATION:  DOE's 
Office  of  Industrial  Technologies 
supports  industry  efforts  to  increase 
energy  efficiency,  reduce  waste,  and 
increase  productivity.  OlT's  goal  is  to 
accelerate  research,  development, 
demonstration  and  commercialization  of 
energy  efficient,  renewable  and 
pollution-prevention  technologies 
beneBting  industry,  the  environment 
and  U.S.  energy  security.  The  key 
objectives  of  tHis  solicitation  and  the 
resulting  projects  are  improvements  of 
the  competitive  position  of,  and 
employment  opportunities  in,  the  U.S. 
glass  industry.  These  objectives  are 
intended  to  be  achieved  through  several 
avenues,  such  as  the  development  of 
improved  technologies  and  better 
application  of  existing  technologies.  As 
a  result  of  this  solicitation,  DOE  expects 
to  award  three  (3)  to  eight  (8) 
coop>erative  agreements  with  an 
anticipated  $2  million  in  total  funding 


for  FY  98.  The  total  estimated  funding 
over  a  five-year  period  is  $5  million. 

The  solicitation  invites  applications 
from  any  non-profit  or  for-profit 
organization,  university  or  other 
institution  of  higher  education  or  non- 
federal agency  or  entity.  National 
laboratories  are  not  eligible  for  awards 
as  prime  recipients.  A  minimum  cost- 
sharing  commitment  of  20  percent  of  the 
total  cost  of  the  project  in  each  of  the 
Phases  I  and  II  will  be  required  from 
non-federal  sources  for  R&D  projects. 

For  demonstration  or  commercial 
application  projects  in  Phase  III,  the  cost 
sharing  requirement  from  non-federal 
sources  is  a  minimum  of  50  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Lewandowski  at  (630)  252- 
2069,  U.S.  Department  of  Energy,  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899;  by  fax  at  (630)  252-5045;  or  by  e- 
mail  at 
barbara.lewandowski@ch.doe.gov. 

Issued  in  Chicago,  Ulinois,  on  May  30, 
1997. 

).D.  Greenwood, 

Acquisition  and  Assistance  Group  Manager. 
[FR  Doc.  97-14814  Filed  6-5-97;  8:45  am) 

BILUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 73-004] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  2, 1997. 

Take  notice  that  on  May  29, 1997, 
Carnegie  interstate  Pipeline  Company 
(CIPCO),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  pro  forma  tarifi  sheets,  to 
be  effective  June  1, 1997. 


Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet  No.  42 
Sheet  No.  79 
Sheet  No.  81 
Sheet  No.  86 
Sheet  No.  87 
Sheet  No.  102 
Sheet  No.  128 


CIPCO  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
Order  Nos.  587  and  587-B  and  the 
Commission's  May  19  and  May  23 
Letter  Orders  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-14819  Filed  6-5-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-548-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

June  2,  1997. 

Take  notice  that  on  May  27,  1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  a  request  with  the 
Commission  in  Docket  No.  CP97-548- 
000,  pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Nat\iral  Gas  Act 
-(NGA)  for  authorization  to  construct  a 
new  delivery  point  to  Northeast  Ohio 
Natural  Gas  Corporation  (Northeast 
Ohio),  in  Holmes  County,  Ohio, 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP83-7fr-O00,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  modified  an  existing  2-inch 
tap  and  constructed  approximately  20 
feet  of  2-inch  pipe  to  Northeast  Ohio's 
meter.  Northeast  Ohio  constructed  the 
remaining  interconnecting  facilities. 
The  point  of  delivery  was  put  in-service 
on  February  10,  1997  to  provide  FTS 
transportation  service.  The  actual  cost  to 
establish  this  new  point  of  delivery  was 
$3,394.  Northeast  Ohio  has  reimbursed 
Columbia  100%  of  the  total  cost. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
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for  filing  a  protest.  If  a  protest  is  filed 

and  not  withdrawn  within  30  days  after 

the  time  allowed  for  filing  a  protest,  the 

instant  request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7  of  the  NGA. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14824  Filed  6-5-97;  8:45  am] 
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Cove  =c;  •*■" 
No!.ce  c  ■  Cc 

June  2, 1997. 

Take  notice  that  on  May  27, 1997. 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  a  request 
to  become  a  part  of  Cove  Point's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
1st  Rev.  First  Revised  Sheet  No.  136,  is 
to  be  effective  June  1, 1997. 

Cove  Point  states  that  this  tariff  sheet 
is  being  filed  in  order  to  implement 
Order  Nos.  587  and  587-B  as  well  as  to 
comply  with  the  Commission's  Order 
issued  in  the  above-captioned 
proceeding  on  May  15, 1997. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regxilations.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  a  Cashell. 
Secretary. 
[PR  Doc.  97-14820  Filed  S-S-JJ;  8:45  am] 

B4LUNa  COOC  S717-01-M 


Notice  of  Meeting 

June  2,  1997. 

On  Jtme  4,  1997,  Commission  staff 
will  meet  with  representatives  of  Egan 
Hub  Partners,  L.P.  (Egan).  The  meeting 
is  in  response  to  a  request  by  Egan  for 
a  pre-filing  conference  to  discuss  an 
application  proposed  to  be  filed  in  the 
future  to  expand  Egan's  facilities.  The 
meeting  will  occur  at  10:00  am,  in  Room 
72-76  at  the  Conunission's 
headquarters,  888  First  Street  N.E., 
Washington,  D.C. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-14830  Filed  6-5-97;  8:45  am) 
BUJJNQ  CODE  S717-01-M 
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[Docket  No.  RP97-11 4-004) 


Equitrans,  L.P.,  Notice  of  Proposed 
Changes  In  Fere  Gas  Tariff 

June  2,  1997. 

Take  notice  that  on  May  28,  1997, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  folbwing 
tariff  sheets,  to  be  effective  June  1, 1997: 

Substitute  Fourth  Revised  Sheet  No.  7 
Substitute  First  Revised  Sheet  No.  73 
Substitute  Original  Sheet  No.  232B 
Substitute  Original  Sheet  No.  268 

Equitrans  states  that  the  purpose  of 
this  fiffng  is  to  comply  with  the 
Commission's  "Order  on  Compliance 
Filing  and  Rehearing"  issued  on  May 
15. 1997  in  the  captioned  docket,  and  to 
adopt  certain  protocols  relating  to 
business  transactions  over  the  Internet 
which  were  adopted  in  Order  No. 
587-B. 

Equitrans  states  that  copies  of'its 
filing  are  being  served  on  Equitrans' 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  mustbe 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-14822  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP85-221-093] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settlement 
AgfMfiMnt 

June  2,  1997. 

Take  notice  that  on  May  28,  1997. 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  N.W.. 
Suite  800,  Washington,  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13.  1985,  Order 
in  Docket  No.  CP82-487-000.  et  al.. 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of 
500,000  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "in  place"  basis  to 
Rainbow  Gas  Company. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13,  1985,  Order,  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  18  CFR  385.214  or  385.211. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-14829  Filed  6-5-97;  8:45  am] 

BILLING  CODE  fn7-01-M 


DEPARTMENT  OF  ENERGY 

r-eaara.  energy  Regulatory 
Commission 


[Dq-^p 


^P97-1 74-003] 


<5i!'«  S  .v(es    ransmission  Corporation; 
so    ^    t  - '3 posed  Changes  in  FERC 
GasTarift 

June  2.  1997. 

Take  notice  that  on  May  28, 1997, 
Gulf  States  Transmission  Corporation 
(GSTC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
certain  tariff  sheets  to  be  effective  June 
1, 1997. 

GSTC  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Staffs  letter  order  of  May 
13, 1997  in  Docket  No.  RP97-174-001. 

GSTC  submits  one  tariff  sheet 
including  CISB  Standard  1.3.1,  which 
was  inadvertently  omitted  from  GSTC's 
previous  compliance  in  Docket  No. 
RP97-1 74-001.  GSTC  also  notes  that 
GISB  Standard  3.3.21  was  included, 
verbatim,  in  the  previous  filing,  and  its 
location  is  Sheet  47,  §  7(c),  13.  This 
standard  was  inadvertently  omitted 
from  the  chart  included  with  GSTC's 
compliance  filing;  the  chart  in  this  filing 
includes  3.3.21. 

GSTC  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc  97-14818  Filed  6-5-97;  8:45  am) 

BIUJMQ  COOe  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  Nos.  2375  and  8277] 

International  Paper  Company  Otis; 
Hydroelectric  Company;  Notice  of 
Commission  Staff  Meeting  With 
International  Paper  Company  on  Re- 
licensing  of  Riley-Jay-Livermore  and 
Otis  Hydroelectric  Projects 

June  2,  1997, 

International  Paper  Company  and  Otis 
Hydroelectric  Company  are  preparing 
License  Applications  and  a  Draft 
Environmental  Assessment  (DEA)  for 
the  Riley-]ay-Livermore  Project  (No. 
2375)  and  the  Otis  Project  (No.  8277} 
located  on  the  Androscoggin  River, 
Maine.  The  DEA  is  being  prepared  in 
coordination  with  the  "Collaborative 
Team",  a  group  of  representatives  from 
various  federal,  state  and  local  agencies, 
non-governmental  organizations,  and 
local  interest  groups.  The  DEIA  and 
license  applications  will  be  filed  with 
the  Commission  no  later  than 
September  30, 1997. 

International  Paper  Company  mailed 
a  copy  of  a  pretiminary  DEA  and  Draft 
License  Applications  to  all  parties  on 
March  28.  1997.  The  Commission 
received  a  copies  of  these  documents  on 
April  1,  1997.  Commission  staff  has 
reviewed  the  documents  and  will  attend 
a  meeting,  as  follows,  to  discuss  and 
make  recommendations  on  the 
preliminary  DEA. 

Meeting  Date.- June  16,  1997  from  1:00 

p.m.  to  3:00  p.m. 
Location:  International  Paper  For^try 

Building,  9  Green  St.,  Augusta,  Maine 

04330-7443 

Interested  parties  are  welcome  to 
attend  this  meeting.  For  further 
information  please  contact  the  following 
individuals: 

Steve  Groves,  B-1 .  IntemaGonal  Paper 
Company,  Jay,  ME  04239,  207-897- 
1389  and 

Monte  TerHaar,  Federal  Energy  Reg. 
Comm.,  888  First  Street,  NE,  Mailstop 
HL-11.3,  Washington.  EX:  20426, 
202-219-2768. 

In  addition,  Conunission  Staff  will 
attend  a  regularly  scheduled 
Collaborative  Team  Meeting  on  June  17, 
1997  at  9:30  a.m.  at  the  International 
Paper  Forestry  Building  in  Augusta. 
LoisD. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-140-004] 

Louisiana-Nevada  Transit  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

June  2, 1997. 

Take  notice  that  on  May  29,  1997, 
Louisiana-Nevada  Transit  Company 
(LNT),  tendered  for  filing  as  part  of  its 
Second  Revised  FERC  Gas  Tariff, 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  be  effective  June  1, 1997: 

Substitute  Original  Sheet  No.  47A 
Substitute  Second  Revised  Sheet  No.  49 

LNT  asserts  that  the  purpose  of  the 
filing  is  to  reflect  the  Commission's 
rulings  made  in  its  May  21.  1997,  Order 
in  the  referenced  proceeding. 

LNT  states  that  copies  of  me  filing 
were  served  on  all  affected  entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaslMll. 
Secretary. 
(FR  Doc.  97-14821  Filed  6-5-97;  8:45  am] 
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(FR  Doc.  97-14823  Filed  6-5-97;  8:45  am) 
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June  2, 1997. 

Take  notice  that  on  March  19, 1997, 
Mississippi  Valley  Gas  Company 
(MVGC),  Post  Office  Box  3348,  Jackson, 
Mississippi  39207-3348,  filed  in  Docket 
No.  CP97-53T-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  MVGC's  certificate  of  public 
convenience  and  necessity,  which  was 
authorized  in  Docket  No.  CP82-41-000, 
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all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

MVGC  states  that  it  is  seeking  to 
abandon  its  certificate  and  related 
service  because  it  is  not  now  conducting 
any  such  Natural  Gas  Policy  Act  of  1978 
Section  311  transportation  service,  and 
has  not  conducted  any  such  services 
during  the  past  six  years.  MVGC  further 
states  that  it  has  no  contracts  for,  and  no 
plans  to  provide,  any  such  services  and 
therefore  no  longer  has  any  use  for  the 
certificate. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  June  23, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natiu-al  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  "without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given.  Under  the  procedure  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  MVGC  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-14826  Filed  6-5-97;  8:45  am] 
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Norf'err  Natural  Gas  Company;  ftotice 
of  Co.mpuance  Rling 

June  2,  1997. 

Take  notice  that  on  May  29,  1997, 
Northern  Natxiral  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  become 
effective  on  May  1, 1997: 

Substitute  Fourth  Revised  Sheet  No.  61 
Substitute  Fourth  Revised  Sheet  No.  62 
Substitute  Fourth  Revised  Sheet  No.  63 
Substitute  Fourth  Revised  Sheet  No.  64 
Fourth  Revised  Sheet  No.  109 
Third  Revised  Sheet  No.  124 
Fourth  Revised  Sheet  No.  132 

Northern  states  that  this  filing  is  made 
in  compliance  with  the  Commission's 
Order  issued  May  14,  1997  in  Docket 
No.  RP97-275-001,  to  (1)  revise  the  fuel 
retention  percentages  to  reflect  a  single, 
combined  Field  Area  ML  fuel  use  and 
unaccounted-for  retention  percentage 
for  each  transportation  path,  (2)  revise 
the  footnote  on  Sheet  Nos.  61-6^  to 
provide  that  ML  fuel  and  unaccounted- 
for  percentages  cannot  be  separately 
stated,  and  (3)  revise  Sheet  Nos.  109, 
124  and  132  to  add  an  explanation  of 
how  the  fuel  percentages  on  Sheet  No. 
61-64  will  be  used  to  calculate  the 
amount  of  fuel  and  unaccounted-for  to 
be  retained. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-14817  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-626-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

June  2, 1997. 

Take  notice  that  on  May  15. 1997,  as 
supplemented  on  May  23,  1997,  and 
May  29,  1997,  Southern  Natural  Gas 
Company  (Southern),  Post  Office  Box 
2563,  Birmingham,  Alabama  35202- 
2563,  filed  in  Docket  No.  CP97-526-000 
an  application,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act.  for  a  certificate 
of  public  convenience  and  necessity  for 
authorization  to  construct,  install, 
modify,  and  operate  certain  pipeline 
loops,  compressors,  and  appurtenant 
facilities  to  permit  increased  firm 
transprotation  services  in  Southern's 
Zone  2  and  3  market  areas,  and  for 
permission  to  roll  in  the  costs 
attributable  to  those  facilities,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Southern  states  that  it  has  undertaken 
an  intensive  effort  to  serve  new  markets 
that  can  be  attached  economically  to  its 
system  and  to  develop  markets  already 
attached  to  its  system.  It  is  indicated 
that,  as  part  of  this  effort,  and  in 
response  to  inquiries  received  by 
Southern  concerning  the  availability  of 
capacity.  Southern  conducted  an  open 
season  begiiming  October  1996  to 
determine  whether  there  was  sufficient 
demand  for  transportation  service  to 
support  an  expansion  of  its  system.  It  is 
also  indicated  that,  as  a  result  of  this 
open  season  and  discussions  with 
interested  customers.  Southern  received 
requests  for  long-term  transportation 
service  to  be  available  beginning  in 
November  1998,  with  other  services  to 
commence  in  November  1999  and 
November  2000.  Southern  states  that  it 
received  fifteen  requests  for  service 
totaling  64,911  Mcf  per  day.  Southern 
lists  the  following  requests  for  service 
noting  the  year  that  the  customer 
requests  the  service  to  commence: 


Customer 


Knoxville  Utilities  Board  (1998) 


Met/day 


15,000 


iinq: 
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Customer 


(1998) 
(2000) 


Knoxvflle  Utilities  Board  (2000) 

United  Cities  Gas  Company  (1998) 

Middle  Tennessee  Natural  Gas  Utilities  District  (1998) 

Louden  Utility  Board  (1998)  

Louden  Utility  Boanj  (1999)  — 

Louden  Utility  Board  (2000) 
City  of  Cookeville  Gas  t3ept. 
City  of  Cookeville  Gas  Dept. 

Nat.  Gas  Utility  Dist.  of  Hawkins  County  (1998)  

Nat.  Gas  Utility  Gas  Dept  of  Hawkins  County  (1999)  

Nat.  Gas  Utility  Gas  Dept.  ot  Hawkins  County  (2000)  

Thomaston  Mills  (1998)  

CullmarvJefferson  Counties  Gas  Dist  (1998) - 

CuflmarvJetferson  Counties  Gas  Dist.  (1999) 

CullmarKJefferson  Counties  Gas  Dist.  (2000) 

Savannah  Foods  Industrial,  Inc.  (1998)  

"n>e  Energy  Spring  Inc.  (1998)  « 

ITT  Automotive,  Inc.  (1998)  » 

Armstrong  World  Industries,  Inc.  (1998) 

Town  of  CaJera  (1998)  - 

Georgja-Paafic  Corp.  (1998)  

Comm.  of  Dalton.  Water,  bght  and  Light  Sinking  Fund  (1998) 
Comm.  of  Datton,  Water.  Light  and  Sinking  Fund  (2000) 


Janat 


Mci/day 


10.000 

15,000 

4.000 

500 

500 

500 

500 

500 

300 

300 

300 

3.430 

1.000 

1,500 

1,500 

500 

2,448 

1.000 

1.000 

250 

2.700 

683 

1.000 


64.911 


Southern  states  that  each  of  the  above 
shippers  has  executed  a  service 
agreement  under  Rate  Schedule  FT  with 
a  primary  term  of  12  Years. 

To  provide  the  requested  service. 
Southern  proposes  to  construct,  install, 
modify  and  operate  pipeline  and 
compression  facilities.  More 
specifically.  Southern  proposes  to 
construct  (1)  approximately  2.86  miles 
of  new  8-inch  pipeline  on  its  existing 
Cleveland  Branch  Line  extending  from  a 
point  in  Catoosa  County.  Georgia  to  new 
point  of  interconnection  with  East 
Tennessee  Nat\iral  Gas  Company  in 
Hamilton  County.  Tennessee;  (2) 
approximately  10.2  miles  of  16-inch 
pipeline  to  replace  the  existing  12-inch 
pipe  on  the  Macon  Branch  Loop  Line  in 
Fulton  and  Clayton  Counties,  Georgia; 
(3)  approximately  6.015  miles  of  new 
30-inch  pipeline  in  Spalding  and  Henry 
Counties,  Georgia  to  be  known  as  the 
Ocmulgee  Atlanta  Loop  Line;  (4) 
approximately  2.77  miles  of  24-inch  2nd 
North  Main  Loop  Line  in  Pickens 
County.  South  Carolina:  (5) 
approximately  4.6  miles  of  30-inch 
South  Main  3rd  Loop  line  in  Perry 
County.  Alabama;  and  (6)  the 
Cartersville  Gate  Regulator  Station  on 
the  12-inch  dlhattanooga  Line  in  Floyd 
County.  Georgia.  Southern  also 
indicates  that  in  relation  to  (2)  above,  it 
will  remove  the  existing  12-inch 
pipeline  located  in  the  same  right-of- 
way. 

Southern  also  proposes  to  rewheel  the 
four  Dresser-Rand  compressors  at  the 
York  Compressor  Station  in  Simiter 
County.  Alabama  and  at  the  Auburn 


Compressor  Station  in  Lee  County, 
Alabama,  which  would  increase  the 
rated  horsepower  at  an  80  degree 
ambient  temperature  from  6,500  to 
9,160  of  each  engine.  Southern  also 
proposes  to  add  a  turbine  unit  rated  at 
1,600  horsepower  at  the  existing  Bell 
Mill  Compressor  Station,  and  install  a 
new  compressor  station  in  Floyd 
County,  Georgia,  consisting  of  one  Solar 
T4700  turbine  unit  ISO-rated  at  4.700 
horsepower,  to  be  known  as  the  Rome 
Compressor  Station.  In  addition. 
Southern  proposes  to  uprate  the 
maximum  allowable  operating  pressure 
of  the  Chattanooga  Line  from  1114  to 
1200  psig.  Southern  also  indicates  it 
will  construct  metering  facilities. 

Southern  estimates  a  facilities  cost  of 
$52,179,005,  which  would  be  financed 
initially  through  the  use  of  short  term 
financing,  available  cash  from 
operations  of  use  of  both  alternatives 
and  ultimately  from  permanent 
financing. 

Southern  also  requests  that  the 
Commission  issue  a  predetermination 
that  roUed-in  rates  are  appropriate  for 
the  proposed  facilities.  In  support  of 
that  request.  Southern  states  that  the 
proposed  facilities  will  be  physically 
and  operationally  integrated  with 
existing  facilities  that  serve  Southern's 
current  customers  and  that  the  new 
facilities  will  be  used  for  the  benefit  of 
all  shippers  on  Southern's  system. 
Southern  states  that  the  estimated 
revenues  generated  from  the  proposed 
facilities  will  exceed  the  estimated  cost 
of  service  from  the  facilities  In  every 
year  after  the  first  year,  and  even  in  the 


first  year,  rolling  in  of  the  costs  would 
not  increase  the  rates  in  any  zone  by 
more  than  0.4  percent. 

Southern  claims  that  shippers  will 
experience  both  monetary  and 
operational  benefit  as  a  result  of  the 
expansion.  Southern  submits  that,  with 
respect  to  financial  benefits,  Exhibit  N 
of  the  application  demonstrates  that, 
over  the  12-year  primary  terms  of  the 
new  firm  agreements  associated  with 
the  expansion,  the  related  revenues  will 
exceed  the  costs  incurred  by 
approximately  $18.1  million.  Southern 
also  submits  the  expansion  will  also 
provide  specific  operational  benefits  to 
its  shippers.  Southern  notes  that  the 
facilities  will  be  installed  throughout  a 
three-state  area  and  will  be  an  integral 
part  of  Southern's  system,  by  providing 
system  enhancement  and  increasing 
system  reliability.  Southern  states  that 
the  additional  pipeline  loops  and 
compression  uprates  would  allow 
Southern  to  provide  increased  delivery 
pressures  to  its  existing  customers 
during  off-peak  periods.  It  is  stated  that 
the  compression  uprates  would  permit 
the  stations  to  operate  at  a  level  closer 
to  their  maximum  operating  efficiency, 
thus  increasing  the  overall  efficiency  of 
Southern's  pipeline  system.  Southern 
also  notes  that  by  replacing  some  of  the 
old  compressor  components  with  new 
uprated  components,  future 
maintenance  costs  for  these  compressors 
should  be  reduced. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  23, 
1997,  file  with  the  Federal  Energy 
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Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Southern  to  app>ear  or 
be  represented  at  the  hearing. 
Loia  O.  Cuhell, 
Secretary. 

(FR  Doc.  97-14827  FUed  6-5-97;  8:45  am) 
BILUNQ  CODE  flTIT-OI-M 


'•eoeral  tnergy  Regulatory 
Commission 

Dockei  Vo   CP<57   516,  cOO] 

T'-answ«stern  Pipeiioe  Conpa'-'y; 
Notice  o*  AopiicatiO'- 

June  z.  199/. 

Take  notice  that  on  May  19, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP97-516-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  construct,  own,  and  operate 


compression  facilities  on  its  existing 
San  Juan  Lateral,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Transwestem  proposes 
to:  (1)  construct  and  operate  a  new 
compressor  station  near  Standing  Rock, 
New  Mexico  (Standing  Rock 
Compressor  Station)  consisting  of  a 
15,000  ISO  rated  horsepower  gas  turbine 
compressor  and  appurtenant  facilities, 
located  on  Transwestem's  San  Juan 
Lateral  in  McKinley  County,  New 
Mexico;  and  (2)  construct  and  operate 
an  additional  2,000  ISO  rated 
horsepower  electric  compressor  unit 
and  appurtenant  facilities  at 
Transwestem's  existing  La  Plata  "A" 
Compressor  Station  in  La  Plata  County, 
Colorado. 

Transwestem  states  that  the  proposed 
facilities  will  provide  incremental 
capacity  of  115,000  dth  per  day  on  its 
existing  San  Juan  Lateral  bom  Ignacio  to 
Blanco  and  130,000  dth  per  day  from 
Blanco  to  Thoreau.  Transwestem 
estimates  the  cost  for  the  proposed 
facilities  to  be  approximately  $17.2 
million  which  will  be  financed  with 
internally  generated  funds. 

Transwestem  requests  certificate 
authorization  by  November  15,  1997  in 
order  to  place  the  facilities  into  service 
by  April  1.  1998. 

Transwestem  says  that  it  held  an 
open  season  for  additional  San  Juan 
Lateral  capacity  between  May  7,  1996 
and  June  14,  1996.  Transwestem  says 
that  it  is  currently  in  the  process  of 
finalizing  contracts  with  interested 
parties. 

The  Commission  staff  will  defer  all 
processing  of  Transwestem's 
application  until  Transwestem 
demonstrates  contract  commitments  in 
support  of  the  project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  23, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  application  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-14828  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP97-639-0001 

Williams  .natural  Gas  Company;  Notice 
of  Application 

June  2, 1997. 

Take  notice  that  on  May  21,  1997, 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center,  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP97-539-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  for  permission  and  approval 
to  abandon  by  reclaim  the  Beloit 
compressor  station  consisting  of  two 
169  horsepower  Cooper  compressor 
units,  one  500  horsepower  White 
Superior  compressor  unit, 
miscellaneous  coolers  and  piping,  all  in 
Mitchell  County,  Kansas,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  the  Beloit  compressor 
station  was  authorized  pursuant  to 
Docket  No.  G-1795  and  placed  in 
service  on  January  6, 1952.  The  Beloit 
compressor  station  was  constructed  on 
the  Superior  8- inch  line  to  provide  the 
Holnam  Cement  plant  with  increased 
pressure  needed  to  produce  cement 
WNG  notes  that  at  the  time  of 
construction,  the  anmml  volume  of  gas 
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delivered  to  Holnam  was  approximately 
1,627,491  Mcf.  However.  WNG  states 
that  in  the  1980's  the  volume  of  gas 
used  at  the  Holnam  plant  declined  as 
cement  production  decreased. 
According  to  WNG,  the  Beloit 
compressor  station  has  not  been  in 
operation  since  March  1993.  WNG  states 
that  Holnam  advised  WNG  that  the 
plant  is  no  longer  used  as  a 
manufactxuing  facility  but  as  a 
distribution  terminal  and,  as  a  result, 
gas  usage  will  be  limited  to  hot  water 
beaters  and  winter  time  space  heating. 
WNG  claims  that  it  can  provide  these 
volumes  without  the  Beloit  station. 
WNG  notes  that  the  most  recent  annual 
volume  delivered  to  Holnam  was  4,719 
Mcf. 

WNG  estimates  that  the  cost  of  the 
proposed  abandonment  will  be  $49,060 
with  an  estimated  salvage  value  of 
$50,000.  WNG  states  that  it  will  retain 
the  Beloit  station  site  and  the 
compressor  building  and  foundation 
will  be  abandoned  in  place. 
Additionally,  WNG  notes  that  it  intends 
to  return  the  units  to  stock  to  be  used 
for  parts  or  sold  as  scrap.  WNG  claims 
that  although  it  identifies  Beloit  station 
as  an  operating  unit,  WNG  proposes  to 
treat  the  abandonment  as  a  retirement, 
with  no  recognition  of  a  gain  or  a  loss. 
WNG  states  that  this  accounting 
treatment  is  proposed  because  no  sale  or 
transfer  of  the  station  to  an  outside  party 
is  involved.  WNG  asserts  that  since  the 
reclaim  will  take  place  on  previously 
disturbed  WNG  property,  no 
enviroiunental  clearances  are  required. 
WNG  states  that  it  vdll  follow  the 
applicable  portions  of  the  Upland 
Erosion  GoUtrol,  Revegetation  and 
Maintenance  Plan. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoidd  on  or  before  June  23, 
1997.  file  with  the  Federal  Energy 
Regulatory  Gommission.  888  First 
Street,  N.E.,  Washington,  D.C.  20426  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natiu^  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Coounission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 


Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  on  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-14825  Filed  6-5-97;  8:45  am] 
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[Docket  No.  ER97-121-000,  et  al.] 

Cinergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

May  29,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1 21-000) 
Take  notice  that  on  May  7,  1997, 

Cinergy  Services,  Inc.  tendered  for  filing 

an  amendment  in  the  above-referenced 

docket. 
Comment  date:  June  11, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  ER97-1864-000I 
Take  notice  that  on  May  8,  1997, 

Commonwealth  Edison  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 

Comment  date:  Jime  11,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

3.  New  York  Power  Authority 

(Docket  No.  ER97-2567-O001 

Take  notice  that  on  May  19, 1997, 
New  York  Power  Authority  tendered  for 
filing  a  letter  requesting  a  withdrawal  of 
the  Enabling  Agreement. 


Comment  date:  June  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-2922-0O0) 

Take  notice  that  on  May  12, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy.and  The  Detroit  Edison 
Company. 

Cinergy  and  The  Detroit  Edison 
Company  are  requesting  an  effective 
date  of  May  9. 1997. 

Comment  date:  June  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2923-0001 

Take  notice  that  on  May  12,  1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  new  Service  Agreement 
between  RG&E  and  the  Sonat  Power 
Marketing  L.P.  (Customer).  This  Service 
Agreement  will  supersede  the  original 
agreement  dated  November  26,  1996, 
designated  as  No.  35,  to  reflect  the 
Customer's  change  in  corporate 
structiue.  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
RG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER94-1 279-000,  as 
amended  by  RG&E's  December  31, 1996. 
filing  in  Docket  No.  OA97-243-000 
(pending). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  5, 1997  for  the  Sonat  Power 
Marketing  L.P.,  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  June  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Interstate  Power  Company 

(Docket  No.  ER97-2924~000l 

Take  notice  that  on  May  12, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  two  Transmission 
Service  Agreements  between  IPW  and 
Dairyland  Power  Cooperative 
(Dairyland).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
point-to-point  transmission  service  to 
Dairyland. 

Comment  date:  June  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER97-2925-O001 
Take  notice  that  on  May  12,  1997, 

Minnesota  Power  &  Light  Company, 

tendered  for  filing  a  signed  Service 

Agreement  with  Enron  Power 

Marketing,  Inc.,  under  its  market-based 

Wholesale  Coordination  Sales  Tariff 

(WCS-2)  to  satisfy  its  filing 

requirements  under  this  tariff. 
Comment  date:  ]une  12, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

(Docket  No.  ER97-2926-O00I 

Take  notice  that  on  May  12,  1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  April  2, 1997  with  the 
City  of  Sergeant  Bluff,  Iowa  (Sergeant 
Bluff)  entered  into  pursuant  to 
MidAmerican's  Rate  Schedule  for  Power 
Sales,  FERC  Electric  Tariff,  Original 
Volume  No.  5  (Tariff),  and  a  Wholesale 
Requirements  Power  Sales  Agreement 
dated  April  2,  1997  with  Sergeant  Bluff 
entered  into  pursuant  to  the  Service 
Agreement  and  the  Tariff. 

MidAmerican  requests  an  effective 
date  of  July  1,  1997  for  these 
Agreements,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Sergeant  Bluff,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER97-2927-OOOI 

Take  notice  that  on  May  12,  1997, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Commonwealth  Electric  Company 
under  its  FERC  Electric  Tariff  No.  5.  The 
tariff  provides  for  the  sale  by  Central 
Vermont  of  power  and  energy  at  or 
below  Central  Vermont's  fully  allocated 
costs. 

Comment  date:  June  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER97-2928-0O0) 

Take  notice  that  on  May  12, 1997, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 


Strategic  Energy,  Ltd.  under  its  FERC 
Electric  Tariff  No.  5.  The  tariff  provides 
for  the  sale  by  Central  Vermont  of  power 
and  energy  at  or  below  Central 
Vermont's  fully  allocated  costs. 

Comment  date:  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Interstate  Power  Company 

[Docket  No.  ER97-2929-000] 

Take  notice  that  on  May  12,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Power  Sales  Service 
Agreement  between  IPW  and  Delhi 
Energy  Services,  Inc.  (Delhi).  Under  the 
Agreement,  IPW  will  sell  Capacity  & 
Energy  to  Delhi  as  agreed  to  by  both 
companies. 

Comment  date;  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-293&-0001 

Take  notice  that  on  May  12, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Vastar  Power  Marketing, 
Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Vastar 
Power  Marketing,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4  7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  April  22,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER97-2931-OOOJ 

Take  notice  that  on  May  12,  1997,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  a  Notice  of 
Termination  for  the  Interchange 
Agreement  between  SDG&E  and  Sonat 
Power  Marketing,  Inc.  (SDG4E  Rate 
Schedule  FERC  No.  122  and  Sonat  Rate 
Schedule  FERC  No.  5).  Termination  of 
the  Interchange  Agreement  is  to  be 
effective  as  of  May  15, 1997.  SDG&E 


requests  waiver  of  the  applicable  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Sonat  Power 
Marketing,  L.P. 

Comment  date:  June  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Interstate  Power  Company 

[Docket  No.  ER97-2932-0001 

Take  notice  that  on  May  12,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Power  Sales  Service 
Agreement  between  IPW  and  Equitable 
Power  Services  Company  (EPS).  Under 
the  Agreement,  IPW  will  sell  Capacity  & 
Energy  to  EPS  as  agreed  to  by  both 
companies. 

Comment  date;  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Interstate  Power  Company 

(Docket  No.  ER97-2933-000| 

Take  notice  that  on  May  12,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  the  City  of 
Rushford.  Under  the  Service  Agreement, 
IPW  will  provide  Network  Integration 
Transmission  Service  to  the  City  of 
Rushford. 

Comment  date:  June  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAmerican  Ener;gy  Company 

[Docket  No.  ER97-2934-000J 

Take  notice  that  on  May  12,  1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  May  1,  1997  with  the 
Resale  Power  Group  of  Iowa  (RPGI) 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Tariff). 

MidAmerican  requests  an  effective 
date  which  is  consistent  with  Section 
2.03  of  the  Agreement  and,  therefore, 
requests  a  waiver  of  the  Commission's 
notice  requirement  to  the  extent 
necessary.  MidAmerican  anticipates 
that  the  conditions  precedent  to  the 
effectiveness  of  the  Agreement  as  set 
forth  in  Section  2.03  of  the  Agreement 
will  be  met  by  RPGI  in  early  July,  1997, 
thereby  enabling  the  Agreement  to 
become  effective  on  August  1,  1997. 
MidAmerican  has  served  a  copy  of  the 
filing  on  RPGI,  the  Iowa  Utilities  Board, 
the  Illinois  Commerce  Commission  and 
the  South  Dakota  Public  Utilities 
Commission. 


Comment  date:  June  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Texas-New  Mexico  Power  Company 

[Docket  No.  OA96-30-003) 

Take  notice  that  on  May  5.  1997, 
Texas-New  Mexico  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  June  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-14779  Filed  6-5-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5837-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review; 
Standards  of  Performance  for  New 
Stationary  Sources;  Phosphate 
Fertilizer  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AClXm:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
§  3507(a)(1)(D)),  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  for  Standards  of  Performance  for 
New  Stationary  Sources  — Phosphate 
Fertilizer  Industry —  NSPS  Subparts  T, 
U,  V,  W,  and  X  (OMB#  2060-0037, 
expiration  date:6/30/97)  described 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  The  ICR  describes 
the  nature  of  the  information  collection 


and  its  expected  burden  and  cost;  where 

appropriate,  it  includes  the  actual  data 

collection  instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  July  7.  1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 

CALL:  Sandy  Farmer  at  EPA.  (202)  260- 

2740.  and  refer  to  EPA  ICR  No.1061.07 

SUPPLEMENTARY  INFORMATION: 

Title:  Standards  of  Performance  for 
Phosphate  Fertilizer  Industry  (OMB 
Control  No.2060-0037;  EPA  ICR  No 
1061.07  expiration  date:  6/30/97).  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  Administrator  has 
judged  that  fluoride  emissions  from  the 
phosphate  fertilizer  industry  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Phosphate 
fertilizer  plant  and  phosphate  bearing 
feed  owners/operators  of  phosphate 
fertilizer  plants  must  notify  EPA  of 
construction,  modification,  start-ups, 
shutdowns,  malfunctions,  and  dates  and 
results  of  the  initial  performance  test. 
Owners/operators  must  install, 
calibrate,  and  maintain  monitoring 
devices  to  continuously  measure/record 
pressure  drop  across  scrubbers. 

Recordkeeping  Shall  Consist  Of:  the 
occurrence  and  duration  of  all  startups 
and  malfunctions  as  described;  initial 
performance  tests  results;  amount  of 
phosphate  feed  material;  equivalent 
calculated  amounts  of  P2O5,  and 
pressure  drops  across  scrubber  systems. 
Startups,  shutdowns  and  malfunctions 
must  be  recorded  as  they  occur. 
Performance  test  records  must  contain 
information  necessary  to  determine 
conditions  of  performance  test  and 
performance  test  measurements. 
Equivalent  P2O5  stored  or  amount  of 
feed  must  be  recorded  daily.  The  CMS 
shall  record  pressure  drop  across 
scrubbers  continuously  and 
automatically. 

Reporting  Shall  Include:  initial 
notifications  listed;  and  initial 
performance  test  results. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 


in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  2,  1996.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  87.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Phosphate  Fertilizer  Industry. 

Estimated  Number  of  Respondents: 
11. 

Frequency  of  Response:  1. 

Estimated  Number  of  Responses:  11. 

Estimated  Total  Annual  Hour  Burden: 
963  hours. 

Estimated  Total  Annualized  Cost 
Burden: 0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1061.07  and 
OMB  Control  No.  2060-0037  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.,  Washington.  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington.  DC  20503 

Dated;  June  3.  1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-14849  Filed  6-5-97;  8:45  am] 
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ENVIRONMENTAL  PRO-^EC^lON 
AGENC/ 

4  '  Poiiution  Contra  '^roposeo  Actsor 
0*^  Clean  Air  Act  Grant  to  the  Bay  Area 
A  '  Quality  Management  Oistnct 

AGENCY:  tnviromnentai  Protection 
•5.-ncy  (EPA). 

ACTION:  Proposed  determinatioa  with 
request  for  coniments  and  notice  of 
opportimity  for  public  hearing. 

SUMMARY:  The  EPA  has  made  two 
proposed  determinations  that 
reductions  in  expenditures  of  non- 
Federal  funds  for  the  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  in  San  Francisco,  California 
are  a  result  of  non-selective  reductions 
in  expenditures.  These  determinations, 
when  final,  will  permit  the  BAAQMD  to 
keep  the  financial  assistance  awarded  to 
it  by  EPA  for  FY-96  and  to  be  awarded 
financisd  assistance  for  FY-97  by  EPA 
under  section  105(c)  of  the  Clean  Air 
Act  (CAA). 

DATES:  Comments  and/ or  requests  for  a 
public  hearing  must  be  received  by  EPA 
at  the  address  stated  below  by  July  7, 
199" 

ADDRESSES:  All  comments  and/or 
requests  for  a  public  hearing  should  be 
mailed  to:  Valerie  Cooper.  Grants  and 
Program  Integration  Office  AIR-8,  Air 
Division,  U.S.  EPA  Region  DC,  75 
Hawthorne  Street,  San  Francisco, 
California  94105-3901;  FAX  (415)  744- 
1076.     1 1 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Cooper,  Grants  and  Program 
Integration  Office  AIR-8,  Air  Division, 
U.S.  EPA  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901  at  (415) 744-1237. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  Section  105  of  the  CAA, 
EPA  provides  financial  assistance  to  the 
BAAQMD,  whose  jurisdiction  includes 
Alameda,  Contra  Costa,  Marin,  Napa, 
San  Francisco,  San  Mateo,  Santa  Clara, 
and  part  of  Solano  and  Sonoma 
Counties  in  California,  to  aid  in  the 
operation  of  its  air  pollution  control 
programs.  In  FY-95,  EPA  awarded  the 
BAAQMD  $1,320,885  which 
represented  approximately  5%  of  the 
BAAQMD's  budget,  and  in  FY-96 
$1,768,617  which  represented 
approximately  7%  of  the  BAAQMD's 
budget. 

Section  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1),  provides  that  "[n]o 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditures  for  air 


pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
year.  In  order  for  [EPA]  to  aw^  grants 
under  this  section  in  a  timely  manner 
each  fiscal  year,  [EPA]  shall  comi}are  an 
agency's  prospective  expenditure  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  applicable  unit  of 
Government."  CAA  Section  105(c)(2). 
These  statutory  requirements  are 
repeated  in  EPA's  implementing 
regiilations  at  40  CFR  35.210(a). 

In  its  FY-96  section  105  application, 
which  EPA  reviewed  in  August  1995, 
the  BAAQMD  projected  expenditures  of 
non-Federal  funds  for  recurrent 
expenditures  (or  its  maintenance  of 
effort  (MOE))  of  $24,778,132  which 
included  fees  collected  by  BAAQMD  for 
permits  it  issues  under  Title  V  of  the 
CAA.'  In  January  of  1997,  however,  the 
BAAQMD  submitted  to  EPA 
documentation  which  shows  that  its 
actual  FY-96  MOE  was  $23,273,665, 
which  is  exclusive  of  Title  V.  This 
amount  represents  a  shortfall  of 
$489,518  from  the  MOE  of  the  preceding 
fiscal  year.  In  addition,  the  projected 
,FY-97  MOE  of  $21,555,635  represents  a 
shortfall  of  $1,718,030  from  the  FY-96 
MOE  of  $23,273,665.  In  order  for  the 
BAAQMD  to  be  eligible  to  keep  its  FY- 
96  grant  and  to  be  awarded  an  FY-97 
grant,  EPA  must  make  a  determination 
under  section  105(c)(2). 

In  FY-96.  the  BAAQMD  determined 
that  its  MOE  would  decrease  because 
revenues  from  property  taxes  and 
permit  fees  decreased.  For  FY-97  the 
BAAQMD  once  again  determined  that 
there  would  be  continued  reductions  in 
these  revenue  sources  and.  in  addition, 
the  State  of  California  Retirement 
System  (PERS)  mandated  that  the 
District  use  the  credit  in  their  account 
in  lieu  of  payment  to  PERS.  Therefore", 
the  usual  contribution  to  PERS  for  105 
programs  (which  is  a  "recurrent 
expenditure")  was  not  made  and  could 
not  be  counted  towards  the  MOE.  The 
reductions  resulted  in  the  loss  of  12.5 
full  time  permanent  positions.  In  * 

addition  to  the  reduction  in  revenues,  a 
general  reserve  and  fund  balance 
account  were  no  longer  available 


'  A  CAA  section  105  grantee's  MOE  may  be 
reduced  to  reflect  the  transfer  of  activities  to  an  EPA 
approved  Title  V  program  previously  funded 
through  section  105  grants.  See  60  FR  366,  368 
(January  4,  1995)  and  40  CFR  35.205(b). 


(because  they  had  been  depleted)  to 
make  up  for  shortages  as  they  had  in 
previous  years.  These  were  the 
contributing  factors  to  a  reduction  in 
BAAQMD's  FY-96  and  FY-97  MOE 
level. 

The  BAAQMD's  MOE  reductions 
resulted  from  a  loss  of  revenue  from 
property  taxes  and  permit  fees.  This  loss 
of  revenue  and  MOE  reduction  resulted 
from  circumstances  beyond  the 
District's  control.  EPA  proposes  to 
determine  that  the  BAAQMD's  lower 
FY-96  and  FY-97  MOE  level  meets  the 
section  105(c)(2)  criteria  as  resulting 
from  a  non-selective  reduction  of 
expenditures.  Pursuant  to  40  CFR 
35.210,  this  determination  will  allow 
the  BAAQMD  to  keep  the  funds 
received  &x)m  EPA  for  FY-96  and  to  be 
eligible  for  an  FY-97  award. 

This  notice  constitutes  a  request  for 
public  comment  and  an  opportunity  for 
public  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  July  7,  1997  on  this  proposal  will  be 
considered.  EPA  will  conduct  a  public 
hearing  on  this  proposal  only  if  a 
written  request  for  such  is  received  by 
EPA  at  the  address  above  by  July  7, 
1997.  If  no  written  request  for  a  hearing 
is  received.  EPA  will  proceed  to  a  final 
determination. 

Dated:  May  21,  1997. 
David  P.  Howekamp, 
Director,  Air  Division. 
[FR  Doc.  97-14854  Filed  &-5-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6837-4J 

Proposed  S^^nter^ent;  Industrial  and 
Commercta  Aasic  Incineration 
Rulemaking:  Deadline  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
partial  settlement  of  Sierra  Club  v. 
Browner,  No.  97-CV00675  (D.C.  Cir.). 

The  case  was  brought  by  Sierra  Club, 
which  seeks  to  compel  defendant  Carol 
Browner,  EPA  Administrator,  to  lake 
two  actions  mandated  by  the  Clean  Air 
Act  ("the  Act").  The  fiirst  count  seeks  to 
compel  Defendant  to  transmit  to 
Congress  the  report  specified  in  section 
112(f)(1)  of  the  Act.  The  second  count 
seeks  to  compel  Defendant  to 
promulgate  regulations  for  solid  waste 
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incinerators  combusting  industrial  and 
commercial  waste  pursuant  to  section 
129(a)(l)(D)of  the  Act. 

The  proposed  partial  settlement 
relates  only  to  the  second  count  raised 
by  the  petitioner  in  the  case  and 
provides  a  date  by  which  the 
Administrator  will  promulgate 
regulations  applicable  to  solid  waste 
incinerators  combusting  industrial  and 
commercial  waste. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.W., 
Washington.  D.C.  20460.  (202)  260- 
7806.  Written  comments  shoiild  be  sent 
to  Leslye  M.  Eraser  at  the  above  address 
and  must  be  submitted  on  or  before  July 
7.  1997. 
Scott  C  Fulton, 
Acting  General  Counsel. 
(FR  Doc.  97-14855  Filed  &-5-97;  8:45  am] 
BiujNO  cooc  asa»-fio-p 


E  N  V  =<  O  Ni  M  r  N  T AL  PROTECTION 
AGENCr 

Envlrc^^ie   :.i(  '""oact  Statements; 
Notice  j'  A/,.ji:k>  ,ty 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  26, 1997  Through  May  30. 

1997 
Pursuant  to  40  CFR  1506.9 
EIS  No.  970197,  Final  Supplement, 
NOA.  TX.  MS.  FL,  LA,  AL,  Fishery 
Management  Plan  (FMP)  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
portions  of  the  Exclusive  Economic 
Zone  (EEZ),  Amendment  9 
Concerning  Reduction  of  Unwanted 
Bycatch  of  Juvenile  Red  Snapper  with 
Ancillary  Benefits  to  Other  Finfish 
Species,  adjacent  to  State  Waters  of 
TX.  LA.  MS,  AL  and  FL.  Due:  July  07. 
1997.  Contact:  Wayne  E.  Swingle 
(813) 228-2815. 


EIS  No.  970198.  Revised  Final  EIS, 
USA.  AR.  Disposal  of  Chemical 
Agents  and  Munitions  Stored  at  Pine 
Bluff  Arsenal.  Site- Specific  Impacts 
Associated  with  On-Site  Disposal. 
Construction  and  Operation  and 
Approval  of  Permits.  Jefferson 
County,  AR.  Due:  July  07.  1997, 
Contact:  Matt  Hurlburt  (410)  612- 
7027. 
EIS  No.  970199.  Final  EIS.  BLM.  MT, 
SD,  ND.  Standards  for  Rangeland 
Health  and  Guidelines  for  Livestock 
Grazing  Management  on  Bureau  of 
Land  Management  Administered 
Lands,  Implementation.  MT.  ND  and 
SD.  Ehie:  July  07.  1997.  ConUct: 
Sandy  Brooks  (406)  255-2929. 
EIS  No.  970200.  Final  EIS.  USA.  AZ. 
Western  Army  National  Guard 
Aviation  Training  Site  Expansion 
Project,  Designation  of  an  Expanded 
TacUcal  Flight  Training  Area  (TFT A), 
Development  or  Use  of  a  Helicopter 
Gunnery  Range  and  Construction  and 
Operation  of  various  Facilities  on  the 
Silver  Bell  Army  Heliport  (SBAH), 
Maricopa.  Pima  and  Pinal  Coimties. 
AZ.  Due:  July  07.  1997,  Contact:  Ltc. 
Richard  Murphy  (520)  682-4590. 
The  US  Army.  National  Guard  Bureau 
and  the  US  Air  Force  are  Joint  Lead 
Agencies  for  the  above  project. 
EIS  No.  970201.  Final  EIS.  AFS.  WA. 
Snoqualmie  Pass  Adaptive 
Management  Area  Plan, 
Implementation.  Wenatchee  and  Mt. 
Baker-Snoqualmie  National  Forests. 
Cle  Elum  and  North  Bend  Ranger 
Districts.  Kittitas  and  King  Counties. 
WA,  Due:  July  07.  1997.  Contact: 
Floyd  Rogalski  (509)  674-4411. 
EIS  No.  970202.  Final  EIS.  DOE. 
Programmatic  EIS  — Waste 
Management.  Managing  Treatment, 
Storage  and/or  Disposal  of 
Radioactive  and  Hazardous  Waste  for 
Five  Types  of  Waste:  Low-Level 
Radioactive;  Low-Level  Mixed; 
Transiu^nic  Radioactive;  High-Level 
Radicnctive  and  Hazardous  Waste, 
Site  Selections  Around  the  United 
States.  Due:  July  07.  1997,  Contact: 
David  Hoel  (202)  586-3977. 
EIS  No.  970203.  Final  EIS.  AFS.  OR. 
Robinson-Scott  Landscape 
Management  Project.  Timber  Harvest 
and  other  Vegetation  Management. 
Willamette  National  Forest.  McKenzie 
Ranger  District.  Lane  and  Linn 
•  Counties,  OR,  Due:  July  07. 1997. 

ConUct:  John  Allen  (541)  822-3381. 
EIS  No.  970204.  Final  EIS.  FRC,  MA. 
NH.  VT,  ME.  Portland  Natural  Gas 
Transmission  System  Project  (PNGTS) 
and  (PNGTS)/Maritimes  ft  Northeast 
Pipeline  L.L.C..  Phase  II  Joint 
Facilities  Project.  Construction  and 
Operation,  COE  Section  10  and  404 


Permits,  MA,  York  and  Cumberland 
Counties,  ME,  Coos  County,  NH  and 
Essex  County,  VT,  Due:  July  21. 1997. 
Contact:  Paul  McKee 
(202) 208-1088. 
EIS  No.  970205,  Draft  EIS,  NOA,  MI. 
Thunder  Bay  National  Marine 
Sanctuary  Management  Plan, 
Comprehensive  and  Long-Term 
Management  for  Shipwrecks  and 
other  Underwater  Cultural  Resources, 
extending  from  Presque  Isle  Harbor  to 
Sturgeon  Paint  and  eastward  into 
Lake  Huron,  Alpena,  Alconia  and 
Presque  Isle  Counties,  MI,  Ehie:  July 
21,  1997,  Contact:  Stephanie  M. 
Thornton  (301)  713-3125. 
EIS  No.  970206,  Draft  EIS,  AFS,  ID,  WY, 
UT,  MT,  NV.  Upper  Columbia  River 
Basin  Ecosystem  Based  Lands 
Management  Plan,  Implementation. 
Interior  Columbia  Basin  Ecosystem 
Management  Project.  ID,  MT.  WY, 
NV.  and  UT.  Due:  October  03, 1997. 
Contact:  James  E.  May  (208)  334- 
1770. 

The  U.S.  Department  of  Agriculture. 
Forest  Service  and  the  U.S.  Department 
of  Interior.  Bureau  of  Land  Management 
are  Joint  Lead  Agencies  on  the  above 
project. 

EIS  No.  970207,  Final  Supplement, 
COE,  FL,  Palm  Beach  County  Beach 
Erosion  Project.  Upniated  Information 
concerning  Shore  Protection  for  the 
Ocean  Ridge  Segment  from  the  Martin 
County  Line  to  Lake  Worth  Inlet  and 
from  the  South  Lake  Worth  Inlet  to 
the  Broward  County  Line.  Palm 
Beach,  Martin  and  Broward  Counties, 
FL,  Ehie:  July  07,  1997.  Contact: 
Michael  Dupes  (904)  232-1689. 
EIS  No.  970208,  Draft  EIS,  AFS,  WA,  ID. 
OR.  MT,  Eastside  Ecosystem  Based 
Lands  Management  Plan, 
Implementation.  Interior  Columbia 
Basin  Ecosystem  Management  Project, 
WA,  OR,  ID  and  MT,  Due:  October  03, 
1997,  Contact:  Jeff  Blackwood  (509) 
522-4030. 

The  US  Department  of  Agriculture. 
Forest  Service  and  the  US  Department 
of  the  Interior,  Bureau  of  Land 
Management  are  Joint  Lead  Agencies  on 
the  above  project. 

Amended  Notices 

EIS  No.  970029.  Draft  EIS,  OSM.  Valid 
Existing  Rights — Proposed  Revisions 
to  the  Permanent  Program  Regulations 
Implementing  Section  522(E)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  522(E)  to 
Subsidence  from  Underground 
Mining  .  Due:  August  01. 1997. 
Contact:  Andrew  F.  DeVito  (202)  206- 
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2701.  Published  FR  01-31-97— 
Review  Period  extended. 

Dated:  June  3,  1997. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc  97-14889  Filed  6-5-97;  8:45  am] 

BILUNQ  CODC  8S60-60-P 


ENVtRONMENTAL  PROTECTION 

AGENCY 

[OPP^fv  -i4640   FRL-5722-31 

i  SCA  Criemica.  'esting,  Receip".  jf 
^est  Oeta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
iCTJON:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  test  data  on  cyclohexane  (CAS 
No.  110-82-7).  These  data  were 
submitted  pursuant  to  an  enforceable 
testing  consent  agreement/order  issued 
by  EPA  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  WTORMA'tON  CONTACT: 
Susan  B.  Hazen,  Diruviv.:, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington.  EX:  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  cyclohexane  were 
submitted  by  the  Chemical 
Manufacturers  Association  on  behalf  of 
the  following  test  sponsors  which 
comprise  the  CMA  Cyclohexane  Panel: 
Chevron  Chemical  Company;  CTTGO 
Refining  Chemicals  Co.,  LP;  E.I.  du  Pont 
de  Nemours  Company;  Huntsman 
Corporation;  Koch  Industries  Inc.; 
Phillips  Petroleum  Company;  and  Sun 
Company,  Inc.  The  report  was 
submitteid  pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  was 
received  by  EPA  on  April  18,  1997.  The 
submission  includes  a  final  report 
entitled  "Reproductive  and  Fertility 
Effects  with  Cyclohexane  Inhalation 
Multigeneration  Reproduction  Study  in 


Rats."  This  chemical  is  found  in  a 
nximber  of  consumer  products  including 
spray  paint  and  spray  adhesives.  It  is 
also  available  as  a  laboratory  solvent. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44640).  This  record  includes  (copies  of 
all  studies)  (a  copy  of  the  study) 
reported  in  this  notice.  The  record  is 
available  for  inspection  from  12  noon  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays,  in  the  TSCA 
Nonconfidential  Information  Center 
(also  known  as  the  TSCA  Public  Docket 
Office),  Rm.  B-607  Northeast  Mall,  401 
M  St.,  SW.,  Washington,  DC  20460,  e- 
mail  address: 
oppt.ncic@epamail.epa.gov. 

Authority:  15  U.S.C.  2603. 

List  of  ^ubifi  -s 

Environmental  protection,  Test  data. 
Dated:  May  28, 1997. 

Charles  M.  Aner, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-14850  FUed  6-5-97;  8:45  am] 


FEDERAL  COMMUNlCA-nONS 

COMMISSION 

[DA  97-1108] 

»  eading  Cyce  tstabi'Si^ea  'or 
Corr.rnents  and  Reply  Con^rnen's  on 
Petition  tc  Ruie  MaXing  r  !eC  D* 
Inleihgent  ''"ransportation  Societv  of 
America  'RM- 90961 

.May  io,  iy»/. 

On  May  19, 1997,  the  Intelligent 
Transportation  Society  of  America  (ITS 
America)  filed  a  Petition  for  Rule 
Making  requesting  an  allocation  of  75 
megahertz  of  spectrum  in  the  5.850- 
5.925  GHz  band  for  use  by  Intelligent 
Transportation  Systems  (ITS).  This 
allocation  is  requested  to  provide  for 
E)edicated  Short  Range  Communication 
(DSRC)  systems  in  the  deployment  of  a 
nationwide  ITS  infrastructure.  DSRC 
systems  provide  short  range,  wireless 
communications  links  between  vehicles 
traveling  at  highway  speeds  and 
roadside  systems. 

ITS  America  states  that  existing, 
emerging  and  future  DSRC  services  can 
dramatically  improve  safety,  mobility. 


productivity  and  the  environment  on 
our  nation's  roadways.  Presently  there 
are  two  existing  DSRC  based  services, 
electronic  payment  and  commercial 
vehicle  electronic  clearance.  Some  of 
the  emerging  DSRC  services  are  traffic 
control,  incident  management,  en-route 
driver  information,  automated  roadside 
safety  inspection,  public  transportation 
management,  freight  mobility  tracking 
and  highway-rail  intersection 
monitoring.  Future  DSRC  services 
include  an  intersection  collision 
warning  system  and  an  automated 
highway  system.  ITS  America  believes 
the  allocation  of  75  megahertz  in  the 
5.850-5.925  GHz  band  is  necessary  to    -' 
accommodate  such  services. 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  §§  1.415, 
1.419,  interested  parties  may  file 
comments  on  ITS  America's  petition  on 
or  before  July  28,  1997,  and  reply 
comments  on  or  before  August  18, 1997, 
with  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222.  Washington, 
D.C.  20554.  For  purposes  of  this 
proceeding,  we  hereby  waive  those 
provisions  of  our  rules  that  require 
formal  comments  to  be  filed  on  paper, 
and  encourage  parties  to  file  comments 
electronically.  Electronically  filed 
comments  that  conform  to  the 
guidelines  of  this  section  will  be 
considered  part  of  the  record  in  this 
proceeding  and  accorded  the  same 
treatment  as  comments  filed  on  paper 
pursuant  to  our  rules. 

To  file  electronic  comments  in  this 
proceeding,  you  must  use  the  electronic 
filing  interface  available  on  the  FCC's 
World  Wide  Web  site  at:  <http:// 
gulIfoss.fcc.gov/cgi-bin/websql/cgi-bin/ 
comment/comment.hts>.  FurUier 
information  on  the  process  of 
submitting  comments  electronically  is 
available  at  <http;//www. fcc.gov/ 
comments/commurls.html>.  Parties  that 
file  comments  electronically  should  also 
send  a  copy  of  any  documents  filed  with 
the  Commission  in  this  docket  to  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS),  by  email  to 

<its inc@ixnetcom.com>.  Information 

about  ITS  is  available  on  the  World 
Wide  Web  at  <http://www.itsi.com>. 

Copies  of  the  petition,  comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  and  may  also  be 
obtained  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037. 
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For  further  information  contact  Tom 
Derange,  Office  of  Engineering  and 
Technology,  at  (202)  418-2451. 

Federal  Communications  Commission. 
Shirley  S.  Suggs, 

Chief,  Publication  Branch. 

[FR  Doc.  97-14747  Filed  6-5-97;  8:45  ami 

BIUJNO  COOe  8712-01-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-10] 

Apex  Maritime  Co.,  Inc.,  Possible 
Violations  of  Section  10(a)(1)  of  the 
S"  pping  Act  of  1984  and  46  CFR 
':'' :  22(i);  Order  of  Investigation  and 
Hearing 

Apex  Maritime  Co.,  Inc.  ("Apex")  is  a 
tariffed  and  bonded  non- vessel- 
operating  common  carrier  ("NVOCC") 
and  a  licensed  ocean  freight  forwarder 
located  at  206  Utah  Avenue,  South  San 
Francisco,  CA  94080.  Apex  currently 
holds  itself  out  as  an  NVOCC  pursuant 
to  its  Automated  Tariff  Filing  and 
Information  System  ("ATFI")  tariff, 
FMC  No.  008937-002,  effective 
November  30,  1993.  Apex's  NVOCC 
bond.  No.  0074,  is  in  the  amount  of 
$50,000  and  was  issued  by  American 
Motorists  Insurance  Company,  located 
in  New  York.  In  addition,  Apex 
maintains  its  ocean  freight  forwarder 
license.  FMC  No.  3338. 

The  Federal  Maritime  Commission's 
("Commission")  rules,  at  46  CFR 
510.22(i),  provide  that  "{n)o  licensee 
shall  render,  or  offer  to  render,  any 
freight  forwarding  service  free  of  charge 
or  at  a  reduced  fee  in  consideration  of 
receiving  compensation  from  a  common 
carrier  or  for  any  other  reason."  ' 
Between  January  1,  1993  and  April  30, 
1997,  Apex  appears  to  have  provided 
freight  forwarding  services  free  of 
charge  or  at  reduced  fees  to  certain 
preferred  shippers  in  violation  of  46 
CFR  510.22(i).  In  1993,  Apex  provided 
freight  forwarding  services  to  certain 
customers  but  apparently  failed  to 
charge  forwarding  fees  for  those 
services.  In  1994,  Apex  provided 
forwarding  services  to  certain  customers 
but  failed  to  charge  forwarding  fees  for 
those  services  until  contacted  by  the 
Commission.  After  being  contacted  by 
the  Commission,  Apex  seems  to  have 
charged  these  shippers  reduced 
forwarding  fees  for  their  1994 
shipments. 

In  addition,  it  appears  that  Apex,  in 
concert  with  Topocean  Consolidation 
services  Ltd.  of  'Taiwan  ("Topocean 


'  This  Commission  rule  wax  promulgitad  in 
•ccordanca  with  the  Shipping  Act  of  19M. 


Taiwan"),  obtained  or  attempted  to 
obtain  ocean  transportation  for  cargo  at 
less  than  the  applicable  rates  in 
violation  of  section  10(a)(1)  of  the  1984 
Act.  46  U.S.C.  1709(a)(1),  by  means  of 
misdescription  of  commodities  for 
numerous  shipments  transported  by 
ocean  common  carriers  between 
September  1,  1995  and  April  30.  1997. 
Section  10(a)(1)  of  the  1984  Act 
prohibits  any  person  knowingly  and 
willfully,  directly  or  indirectly,  by 
means  of  false  billing,  false 
classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable. 

It  appears  that  the  misdescribed 
shipments  originated  in  Taiwan  or  Hong 
Kong,  and  were  discharged  at  or  via 
United  States  west  coast  ports.  In  each 
of  these  instances,  Topocean  Taiwan 
usually  was  listed  as  shipper  on  the 
ocean  carrier's  bill  of  lading,  and  the 
destination  agent.  Apex,  acted  as  the 
consignee  or  notify  party.  Each 
shipment  generally  reflects  that 
Topocean  Taiwan  "house",  or  NVOCC, 
bill  of  lading,  which  correctly  describes 
the  commodity  shipped,  was  issued  for 
tender  by  the  ultimate  consignee  to 
Apex  upon  arrival  of  the  cargo  at 
destination.  The  commodity 
descriptions  on  the  NVOCC  bills  of 
lading  do  not  match  the  commodity 
descriptions  set  forth  on  the  ocean 
common  carriers'  bills  of  lading. 
According  to  the  ocean  common 
carriers'  tariffs  and  service  contracts,  the 
commodities  described  in  the  NVQCC's 
bills  of  lading. 

It  further  appears  that  the  ocean 
common  carriers  rated  the  commodities 
in  accordance  with  the  inaccurate 
descriptions,  while  Apex  accepted 
delivery  of  the  cargo  and  paid  ocean 
freight  to  the  ocean  common  carriers  on 
the  basis  of  the  lower  rates  attributable 
to  the  inaccurate  commodity 
descriptions.  Contemporaneous  with  the 
payment  of  freight.  Apex  issued  arrival 
notices  to  the  U.S.  importers,  which 
correctly  described  the  comimodity 
based  on  actual  contents  shipped.  The 
resulting  profit  on  these  shipments 
would  be  divided  equally  between  Apex 
and  Topocean  Taiwan.  Thus,  Apex 
appears  to  have  increased  its  profits  on 
these  shipments  because  of  the 
misdescriptions.  Therefore,  it  seems  that 
Apex  obtained  or  attempted  to  obtain 
ocean  transportation  for  property  at  less 
than  the  applicable  rates  in  violation  of 
section  10(a)(1)  of  the  1984  Act. 

Between  September  1,  1995  and  April 
30,  1997,  Apex,  in  concert  with 


Topocean  Taiwan,  appears  to  have 
obtained  or  attempted  to  obtain  ocean 
transportation  for  property  at  less  than 
the  applicable  rates  by  means  of  false 
cargo  measurements. 

Between  September  1,  1995  and  April 
30,  1997,  it  appears  that  Apex,  in 
concert  with  Topocean  Taiwan, 
knowingly  and  willfully  obtained  or 
attempted  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable 
rates  in  violation  of  section  10(a)(1)  of 
the  1984  Act  by  means  of  false  cargo 
measurements.  In  each  instance,  the 
ocean  common  earner  substituted  a 
larger  container  for  the  container 
presumably  requested  by  Topocean 
Taiwan.  In  accordance  with  the  ocean 
common  carrier's  "equipment 
substitution"  rule,  the  ocean  freight  for 
the  requested  container  would  be 
charged  if  the  cargo's  measurement  did 
not  exceed  that  which  could  be  loaded 
into  the  requested  container.  The 
shipment  record  indicates  that  the 
substituted  container  was  loaded 
beyond  the  cubic  capacity  of  the 
requested  container,  but  the  ocean 
common  carrier's  bill  of  lading  shows  a 
cargo  measurement  which  is  less  than 
that  which  could  have  been  loaded  into 
the  requested  container.  As  a  result. 
Apex  paid  the  ocean  freight  for  the 
requested  containers  rather  than  the 
higher  ocean  freight  for  the  substituted 
containers. 

The  shipment  records  demonstrate 
the  Apex  was  cognizant  that  the 
shipments  had  been  misdeclared  as  to 
the  cubic  measurement  and  were  loaded 
at  higher  measurements  only  possible 
through  the  provision  of  a  larger 
container.  However,  Apex  apparently 
paid  the  ocean  freight  according  to  the 
inaccurate  measurement  shown  on  the 
ocean  common  carrier's  bill  of  lading. 
Therefore,  it  appears  that  Apex 
knowingly  and  willfully  obtained  or 
attempted  to  obtain  ocean  fransportation 
for  property  at  less  than  the  applicable 
rates  between  September  1,  1995  and 
April  30,  1997  in  violation  of  section 
10(a)(1). 

Section  13  of  the  1984  Act.  46  USC  . 
app.  1712,  provides  that  a  person  is 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  for  each  knowing  and 
willful  violation  of  the  1984  Act  or 
Commission  rule  promulgated  in 
accordance  with  the  1984  Act.  Section 
19(b)  of  the  1984  Act,  46  USC  app. 
1718(b),  states  that  the  Commission 
shall  revoke  or  suspend  an  ocean  freight 
forwarder  license  where  the  forwarder 
"willfully  failed  to  comply"  with  the 
1984  Act  or  with  a  lawful  rule  of  the 
Commission.  In  addition,  section  23  of 
the  1984  Act,  46  USC  app.  1721. 
provides  that  the  Commission  may 
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suspend  or  cancel  a  NVOCC's  tariff 
where  a  NVOCC  has  violated  section 
10(aKl)ofthe  1984  Act. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  10, 11, 13, 14, 19 
and  23  of  the  1984  Act,  46  USC  app. 
1709, 1710, 1712. 1713.  1718  and  1721. 
and  46  CFR  510.22(i),  an  investigation  is 
instituted  to  determine: 

(1)  Whether  Apex  Maritime  Co.,  Inc. 
violated  section  10(a)(1)  of  the  1984  Act 
between  September  1,  1995  and  April 
30,  1997,  by  directly  or  indirectly 
obtaining  or  attempting  to  obtain  ocean 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  by  means 
of  misdescribing  the  commodities 
actually  shipped; 

(2)  Whether  Apex  Maritime  Co.,  Inc. 
violated  section  10(a)(1)  of  the  1984  Act 
between  September  1,  1995  and  April 
30, 1997,  by  directly  or  indirectly 
obtaining  or  attempting  to  obtain  ocean 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  by  means 
of  false  cargo  measurements; 

(3)  Whether  Apex  Maritime  Co.,  Inc. 
in  its  capacity  as  an  ocean  freight 
forwarder,  violated  46  CFR  510.22(i) 
between  March  1, 1993  and  April  30, 
1997.  by  rendering  freight  forwarding 
services  free  of  charge  or  at  a  reduced 
fees; 

(4)  Whether,  in  the  event  violations  of 
section  10(a)(1)  of  the  1984  Act  and  46 
CFR  510.22(i)  are  found,  civil  penalties 
should  be  assessed  against  Apex 
Maritime  Co.,  Inc.  and,  if  so,  the  amount 
of  penalties  to  be  assessed; 

(5)  Whether,  in  the  event  violations  of 
section  10(a)(1)  of  the  1984  Act  are 
found,  the  tariff  of  Apex  Maritime  Co., 
Inc.  should  be  suspended  or  canceled; 

(6)  Whether,  in  the  event  violations  of 
46  CFR  510.22(i)  are  found,  the  ocean 
freight  forwarder  license  of  Apex 
Maritime  Co.,  Inc.  should  be  suspended 
or  revoked;  and 

(7)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued  against 
Apex  Maritime  Co.,  Inc. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judge  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judges  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procediu^,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  beei;i  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 


alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  IS  further  ordered.  That  Apex 
Maritime  Co.,  Inc.  is  designated  as 
Respondent  in  this  proceeding; 

It  is  further  ordered,  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  That  all  further 
notices,  order,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
DC.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  June  2.  1998  and  the  final 
decision  of  the  Conunission  shall  be 
issued  by  September  30,  1998. 
Joseph  C  Polking, 
Secretory. 

|FR  Doc.  97-14758  Filed  6-5-97;  8:45  am) 
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>F«A.  -ESERVt  SYSTEM 

C^j-qe   -  Ba-^x.  C.J'- ''ol  Notices; 

icaui?,:!iO"s  (■)•  Snares  of  Banks  or 

The  notiticants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  23, 1997. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Waymon  Heriot  Welch,  Jr., 
Memphis,  Teimessee;  to  acquire  an 
additional  3.14  percent,  for  a  total  of 
12.76  percent,  of  the  voting  shares  of 
Noshoba  Bancshares,  Inc.,  Memphis, 
Tennessee,  and  thereby  indirectly 
acquire  Nashoba  Bank,  Germantown, 
Tennessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Cobb  Limited  Partnership,  St.  Croix 
Falls,  Wisconsin;  to  acquire  a  total  of 
55.7  percent  of  the  voting  shares  of 
Financial  Services  of  St.  Croix  Falls, 
Inc.,  St.  Croix  Falls,  Wisconsin,  and 
thereby  indirectly  acquire  First  National 
Bank  of  St.  Croix  Falls,  St.  Croix  Falls, 
Wilconsin. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Randall  M.  Proctor,  Sandy,  Oregon; 
to  retain  a  total  of  24  percent  of  the 
voting  shares  of  CCB  Financial 
Corporation,  Sandy,  Oregon,  and 
thereby  indirectly  acquire  Clackamas 
County  Bank.  Sandy,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  3, 1997. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-14867  Filed  6-5-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
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and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Edgar  County  Banc  Shares,  Inc., 
Paris,  Illinois;  to  merge  with  Kansas 
Banc  Corporation,  Kansas,  Illinois,  and 
thereby  indirectly  acquire  Kansas  State 
Bank,  Kansas,  Illinois,  and  Edgar 
County  Bank  &  Trust  Co.,  Paris,  Illinois. 

In  addition.  Applicant  has  also 
applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kansas  Banc 
Corporation,  Kansas,  Illinois,  and 
thereby  indirectly  acquire  Kansas  State 
Bank.  Kansas,  Illinois,  and  Edgar 
County  Bank  &  Trust  Co.,  Paris,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Lauritzen  Corporation,  Omaha, 
Nebraska;  to  acquire  3.68  percent,  for  a 
total  of  24.9  percent,  of  the  voting  shares 
of  First  National  of  Nebraska.  Inc., 
Omaha,  Nebraska,  and  thereby 
indirectly  acquire  First  National  Bank 
South  Dakota,  Yankton,  South  Dakota: 
First  National  Bank,  Fort  Collins, 
Colorado;  Union  Colony  Bank,  Greeley, 
Colorado;  and  The  Bank  of  Boulder, 
Boulder,  Colorado. 

Comments  regarding  this  application 
must  be  received  by  June  20,  1997. 


Board  of  Governors  of  the  Federal  Reserve 
System,  lune  2,  1997. 
JennifiBr  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-14748  Filed  6-5-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  CoVest  Bancshares,  Inc.,  Des 
Plaines,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CoVest 
Banc,  N.A.  (formerly  known  as  First 
Federal  Bank  for  Savings),  Des  Plaines, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  3. 1997. 
JenniiiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-14865  Filed  6-5-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Oper.  Ma.^Kei  Co.m.Ti.tiee; 
Domestic  Policy  Directive  of  March  25, 
1997 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  March  25,  1997.' 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  relatively  strong 
economic  growth  has  continued  in  the 
first  quarter.  Private  nonfarm  payroll 
employment  increased  substantially 
further  in  January  and  February,  and  the 
civilian  unemployment  rate,  at  5.3 
percent  in  February,  was  unchanged 
from  its  level  in  the  second  half  of  1996. 
Industrial  production  rose  moderately 
on  balance  in  January  and  February. 
Nominal  retail  sales  increased  sharply 
further  over  January  and  February  after 
a  considerable  advance  in  the  fourth 
quarter.  Housing  activity  strengthened 
markedly  over  January  and  February, 
though  much  of  the  rise  probably 
related  to  unusually  favorable  weather. 
Recent  data  on  orders  and  contracts 
point  to  a  further  sizable  gain  in 
business  fixed  investment  in  the  first 
quarter.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  widened 
substantially  in  January  from  its 
temporarily  depressed  rate  in  the  fourth 
quarter.  Underlying  price  inflation  has 
remained  subdued. 

Most  market  interest  rates  have  risen 
somewhat  since  the  Committee  meeting 
on  February  4-5,  1997.  In  foreign 
exchange  markets,  the  trade- weighted 
value  of  the  dollar  in  terms  of  the  other 
G-10  currencies  increased  further  over 
the  intermeeting  period. 

Growth  of  M2  moderated  somewhat 
in  January  and  February  from  a  brisk 
pace  over  the  fourth  quarter  while  the 
expansion  of  M3  remained  relatively 
robust;  data  for  the  first  part  of  March 
pointed  to  diminished  growth  in  both 
aggregates.  Total  domestic  nonfinancial 
debt  has  expanded  moderately  on 
balance  over  recent  months. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  March  25,  1997, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washingtcm.  DC.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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Committee  at  its  meeting  in  February 
established  ranges  for  growth  of  M2  and 
M3  of  1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1996  to  the  fourth  quarter  of 
1997.  The  monitoring  range  for  growth 
of  total  domestic  nonfinancial  debt  was 
set  at  3  to  7  percent  for  the  year.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  increase  slightly  the  existing 
degree  of  pressure  on  reserve  positions. 
In  the  context  of  the  Committee's  long- 
run  objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  some  moderation  in  the 
expansion  of  M2  and  M3  over  coming 
months. 

By  order  of  the  Feder^  Open  Market 
Committee,  May  30, 1997. 
DaaaU  L.  Kohn, 

Secretary.  Federal  Open  Market  Committee. 
[FR  Doc.  97-14793  Filed  6-5-97;  8:45  am) 
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FEDERA...  SESEWVE  S^S'tM 
S^ns'Vne  Art  Meeti^v^ 

iicfcNt     -^   lOng    -e  MEF'NG:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  *N0  DATE:  10:00  a.m.,  Wednesday, 

June  11,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 


MATTERS 


3F  CONS;0ERE~- 


1.  Personnel  actions  [appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions] 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meetine. 
CONTACT  PERSON  FOf?  MOne  .NPCRMA'tON: 
Mr.  Joseph  R.  Coyne,  Assistant  to  tne 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 


holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  4,  1997. 
)emiifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-14950  Filed  6-4-97;  11:01  am) 
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FEDERA.  -RADt  CCMM.SS  ON 
[File  No.  971-0060) 

CVS  ;::o'-Dor3tio'^  Ke^co  D.S.,  Inc.; 
A  .a!,5  s  ' :  AG  ^ublic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  im£air 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegadons  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  5,  1997. 
AOOnESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary 
of  the  Secretary,  Room  159,  6th  St.  and 
Pa.  Ave..  N.W..  Washington,  D.C.  20580. 
FORFUR'-'E='   NfORMiTiON  CONTACT: 
William  J.  Baer,  Federal  Trade 
Commission,  H-374,  6th  and 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20580.  (202)  326-2932.  George  S. 
Gary,  Federal  Trade  Commission,  H- 
374,  6th  and  Pennsylvania  Ave,  hJW, 
Washington,  DC  20580.  (202)  326-3741. 
SUPPUEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  May  29, 1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  pa{>er 


copy  can  be' obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  bom  CVS 
Corporation  and  Revco  D.S.  Inc. 
(collectively,  "the  respondents")  under 
which  the  respondents  would  be 
required  to  divest  a  total  of  114  Revco 
retail  drug  stores  in  the  state  of  Virginia 
to  Eckerd  Corporation,  a  subsidiary  of 
J.C.  Penney  Company,  or  to  another 
Commission-approved  purchaser,  and 
certain  pharmacy  assets  related  to  six 
Revco  retail  drug  stores  in  the 
Binghamton,  New  York  metropolitan 
area  to  Medicine  Sboppe,  a  subsidiary 
of  Cardinal  Health,  or  another 
Commission-approved  purchaser.  The 
agreement  is  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
CVS's  proposed  acquisition  of  Revco. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
days  for  reception  of  comments  by 
interested  persons.  Public  comment  is 
invited  regarding  all  aspects  of  the 
agreement  including  the  proposed 
divestitures  to  Eckerd  Corporation  and 
Medicine  Shoppe.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

The  proposed  complaint  alleges  that 
the  proposed  acquisition,  if 
consummated,  would  vielate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  §  18,  and  Section  5  of  the  FTC 
Act,  as  amended,  15  U.S.C.  §45,  in  the 
market  for  the  retail  sale  of  pharmacy 
services  to  third-party  payors  in  the 
State  of  Virginia  and  the  Binghamton, 
New  York,  metropolitan  area. 

The  retail  sale  of  pharmacy  services  to 
third-party  payors  refers  to  prescription 
drugs  sold  by  retail  outlets  such  as  drug 
store  chains,  independent  drug  stores, 
food  stores  and  mass  merchandise  stores 
to  third-party  payors,  which  include 
insurance  carriers,  health  maintenance 
organizations,  preferred  provider  . 


organizations,  and  corporate  employers. 
Third-party  payors  provide  retail 
pharmacy  service  benefits  to  their 
beneficiaries,  typically  through 
intermediaries  known  as  pharmacy 
benefit  management  ("PBM")  firms  that 
create  and  administer  retail  pharmacy 
networks  on  behalf  of  third-party 
payors,  whereby  third-party  payor 
beneficiaries  may  go  to  any  pharmacy 
participating  in  the  network  to  have 
prescriptions  filled.  In  establishing 
these  pharmacy  networks,  third-party 
payors  generally  rely  on  competition 
among  large  pharmacy  chains  to  keep 
the  cost  of  pharmacy  services 
competitive.  In  markets  where-only  a 
small  number  of  pharmacy  chains 
compete,  third-party  payors  may  pay 
higher  rates  for  pharmacy  services. 
Where  a  single  pharmacy  chain  controls 
a  large  share  of  pharmacy  locations  in 
a  given  area,  the  chain  is  able  to  extract 
higher  prices. 

For  purposes  of  assessing  competitive 
harm  in  the  market  for  the  retail  sale  of 
pharmacy  services  to  third-party  payors, 
both  states  and  metropolitan  statistical 
areas  may  be  appropriate  geographic 
areas.  Many  third-party  payors  require 
coverage  for  their  beneficiaries 
throughout  a  state  or  just  in  certain 
metropolitan  areas  where  the  majority  of 
their  beneficiaries  reside.  While  the 
geographic  areas  in  which  to  assess  the 
potential  competitive  harm  of  a 
proposed  acquisition  depend  on  where 
particular  third-party  payors' 
beneficiaries  reside,  states  and  MSAs 
are  close  proxies  for  such  plan-by-plan 
analysis. 

CVS's  proposed  acquisition  of  Revco 
will  give  the  combined  entity  a 
dominant  position  both  in  the  state  of 
Virginia  and  in  the  Binghamton,  New 
York,  metropolitan  area.  As  a  result,  the 
complaint  alleges  that  third-party 
payors  would  be  unable  cost-effectively 
to  assemble  pharmacy  networks  that  did 
not  include  CVS  or  Revco  stores,  and 
therefore,  CVS  would  be  able  to  increase 
prices  for  the  retail  sale  of  pharmacy 
services  to  third-party  payors.  The 
complaint  also  alleges  that  timely  entry 
in  the  market  for  the  retail  sale  of 
pharmacy  services  to  third-party  payors 
in  these  geographic  markets  on  the  scale 
necessary  to  offset  the  competitive  harm 
resulting  from  the  combination  of  CVS 
and  Revco  is  unlikely. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violations  by 
requiring  divestitures  to  restore  the  lost 
competition  that  would  result  firom  the 
acquisitions.  Under  the  proposed 
Consent  Order,  the  respondents  would 
be  required  to  divest  114  Revco  drug 
stores  in  Virginia  to  Eckerd  or  to  a 
Commission-approved  purchaser.  The 


proposed  Consent  Order  also  requires 
the  respondents  to  divest  either  specific 
pharmacy  assets  related  to  six  Revco 
drug  stores  in  the  Binghamton,  New 
York,  metropolitan  area  to  Medicine 
Shoppe  International,  Inc.,  or  its 
subsidiary.  Pharmacy  Operations,  Inc., 
or,  six  Revco  drug  stores  in  the 
Binghamton,  New  York,  area  to  a 
Commission-approved  purchaser.  The 
respondents  have  ten  days  from  the  date 
the  Order  becomes  final  or  four  months 
after  the  Commission  accepts  the 
Agreement  Containing  Consent  Order 
for  public  comment,  whichever  is  later, 
to  accomplish  each  divestiture  to  the 
named  purchaser.  Alternatively,  if  the 
respondents  do  not  divest  to  Eckerd  or 
Medicine  Shoppe.  they  must  divest  to 
alternative  Commission-approved 
buyers  three  months  from  the  date  the. 
Order  becomes  final. 

The  proposed  Order  requires  that  the 
assets  being  divested  in  Virginia  and 
Binghamton,  New  York,  each  go  to  a 
single  purchaser  in  order  to  ensure 
competition  by  recreating  a  chain  of 
sufficient  size  and  coverage  to  serve  as 
an  alternative  anchor  pharmacy  chain 
for  a  PBM  retail  pharmacy  network. 

Under  the  proposed  Order,  if  either 
divestiture  is  not  accomplished  within 
the  required  time  period,  then  the 
Commission  may  appoint  a  trustee  to 
divest  all  234  Revco  drug  stores  in 
Virginia  and  the  eleven  CVS  drug  stores 
in  the  Binghamton,  New  York, 
metropolitan  eu^a,  whichever  applies. 
These  "crown  jewel"  provisions  in  the 
proposed  Order  help  ensure  that  a 
trustee  would  be  able  to  accomplish 
each  divestiture.  The  Order  also 
contains  an  Asset  Maintenance 
Agreement  that  requires  CVS,  pending 
divestiture,  to  maintain  the  Revco  stores 
and  assets  relating  to  the  Revco  stores  in 
the  same  condition  and  in  the  same 
business  as  they  have  been  operating 
prior  to  the  acquisition. 

Under  the  proposed  Order,  the 
respondents  must  submit  an  initial 
report  on  compliance  with  the  terms  of 
the  Asset  Maintenance  Agreement  and 
on  how  they  intend  to  comply  with  the 
divestiture  provisions  of  the  proposed 
Order.  In  addition,  the  respondents 
must  provide  the  Commission  with  a 
report  of  compliance  with  the 
divestiture  provisions  of  the  Order 
within  thirty  days  following  the  date 
this  Order  becomes  final,  and  every 
thirty  days  thereafter  until  CVS  and 
Revco  have  fully  complied  with  the 
divestiture  provisions  of  the  proposed 
Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  anjd  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  Order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

|FR  Doc.  97-14745  Filed  6-5-97;  8:45  am] 

BILUNG  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  762] 

Hemophilia  Prevention  Education  and 
Peer  Support 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  enhance  the  national 
hemophilia  prevention  program  by 
supporting  community-based  peer 
support  and  educational  programs 
delivered  at  the  local,  regional  and 
national  levels.  For  the  purposes  of  this 
announcement,  the  term  hemophilia 
includes  all  congenital  bleeding 
disorders. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Immunization  and  Infectious  Diseases 
and  Diabetes  and  Chronic  Disabling 
Conditions.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  Section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Section  317  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  247b). 
Applicable  program  regulations  are 
found  in  42  CFR  51b— Project  Grants  for 
Preventive  Health  Services. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  nonuse  of  all 
tobacco  products,  and  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
national  nonprofit  organization  that  has 
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a  mrrant  working  relationship  with  the 
hemophilia  community  and  can  provide 
an  established  network  and  ability  to 
provide  technical  assistance  to  lay  level 
hemophilia  groups  such  as  local 
chapters  and  foundations,  as  well  as 
national  hemophilia  consiuner 
networking  organizations  and 
hemophilia  treatment  center  provider 
groups. 

Since  the  purpose  of  this  program  is 
to  enhance  the  national  hemophilia 
prevention  program,  only  organizations 
that  can  perform  the  above  listed 
activities  can  be  considered  eligible 
applicants.  The  applicant  must  include 
evidence  of  501(c)(3)  nonprofit  status 
and  summarize  their  eligibility  status  in 
the  Abstract  of  their  application  (see 
Application  Content). 

Note:  Effective  January  1, 1996,  Public  Law 
104—65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  Lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $2.8  million  is 
available  in  FY  1997  to  fund 
approximately  one  award.  It  is  expected 
that  the  award  will  begin  on  or  about 
September  30, 1997,  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Fimding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  programmatic  progress  and 
the  availability  of  fimds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions"of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addiUon,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 


funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
supprort  or  defeat  legislation  pending 
before  State  legislatxires.  This  new  law. 
Section  503  of  Pub.  L  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio.  televisioiL,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  •   *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  1,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30, 1996). 

Background 

The  primary  congenital  bleeding 
disorders  consist  of  hemophilia  A  and  B 
which  affect  approximately  1  in  7,500 
males,  and  von  Willebrand's  Disease 
which  affects  approximately  1  in  100 
persons  (both  male  and  female). 
Hemophilia  A  and  B  are  bleeding 
disorders  that  result  from  congenital 
deficiencies  of  blood  clotting  factors  Vin 
and  IX,  respectively.  These  deficiencies 
can  result  in  both  spontaneous  internal 
bleeding  and  bleeding  following  injuries 
or  surgical  procedures.  Bleeding 
episodes  can  result  in  severe  joint 
damage,  neurologic  damage,  and 
damage  to  other  organ  systems  that  are 
compromised  by  the  hemorrhage  and  in 
rare  cases,  death.  The  treatment  of 
bleeding  episodes  involves  the  prompt 
and  proper  use  of  clotting  factor 
concentrates.  Properly  trained  patients 
imder  the  guidance  of  competent  health 
care  providers  can  use  clotting  factor 
concentrates  to  treat  bleeding  episodes 
on  individualized  self  treatment 
programs  to  prevent  most  of  these 
seriously  disabling  and  fatal  conditions 
(similarly  to  diabetes  patients). 
However,  inappropriate,  misdirected, 
inadequate  or  delayed  treatment  often 
leads  to  premature  death  or  a  life 
coupled  with  pain  and  disability  due  to 
progressive  joint  and/or  neurologic 
crippling,  and,  in  many  cases,  loss  of 
employment. 

The  HTV  epidemic  has  bad  a 
devastating  impact  on  the  health  and 


wel&re  of  hemophilia  patients  and  their 
families.  As  many  as  65  percent  of  all 
persons  with  hemophilia  in  the  United 
States  were  infected  with  HTV  by  1985 
as  a  direct  result  of  receiving  HlV- 
contaminated  clotting  factor  products 
recommended  to  treat  hemophilia. 
Universal  screening  and  deferral  of  HIV- 
infected  plasma  donors,  heat  treatment 
of  blood  products,  and  the  use  of 
recombinant  &ctor  concentrates  have 
virtually  eliminated  the  transmission  of 
HIV  through  contaminated  blood 
products.  However,  transmission  of 
other  blood  borne  viruses  through  blood 
products  remains  a  serious  concern  of 
the  community  and  transmission  of  HIV 
and  hepatitis  from  infected  patients 
with  hemophilia  to  their  sex  partners 
and  offspring  has  remained  an  issue  of 
public  health  concern.  Although  blood 
product  therapy  has  improved  the 
quality  of  life  for  persons  with 
hemophilia,  complications  include  the 
transmission  of  viral  agents  and 
diseases,  development  of  inhibitors, 
liver  disease,  joint  disease,  and 
psychosocial  issues  related  to  coping 
with  a  chronic  disorder  are  of 
paramount  concern. 

The  cost  of  hemophilia  care  has 
escalated  rapidly  in  the  last  decade, 
mainly  due  to  increases  in  the  cost  of 
clotting  factor.  The  aimual  product  cost 
per  patient  with  severe  hemophilia  can 
now  reach  $150,000.  Although  the 
aimual  costs  of  treating  preventable 
complications  of  hemophilia  have  not 
been  well  documented,  they  could  be  as 
high  as  annual  product  costs.  The 
economic  burden  of  these  costs  rests 
with  individuals  with  hemophilia  who 
are  reaching  their  lifetime  maximum 
insurance  benefits  (for  those  able  to  get 
insurance),  and  on  State  programs  that 
pay  for  hemophilia  services  such  as 
Medicare,  Medicaid,  or  other  special 
State  programs.  New  health  care 
systems  may  prevent  access  to 
specialized  care  needed  to  improve  the 
quality  of  life  for  persons  with  bleeding 
disorders. 

Certain  subgroups  of  the  target 
population  have  been  traditionally 
imder  or  unserved  due  to  the  rarity  of 
the  disorder  and  socioeconomic, 
cultural,  and  geographical  barriers. 
These  groups  include  minorities, 
women,  and  adolescents.  Access  to 
information  and  services  is  often  limited 
among  these  groups. 

In  response  to  tne  CDC's 
Congressional  mandate,  the  CDC's 
National  Hemophilia  Program  has 
adopted  the  primary  mission  to  reduce 
or  prevent  complications  of  hemophilia 
and  other  bleeding  and  clotting 
disorders.  This  national  prevention 
program  is  directed  toward  achieving 
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outcome- based  goals  to  accomplish  this 
mission.  The  complications  of 
immediate  concern  are  blood  safety  and 
prevention  of  joint  disease.  These 
complications  were  selected  as  a  result 
of  surveillance  activities  and 
consultation  with  representatives  from 
all  facets  of  the  hemophilia  community. 
The  national  program  is  organized  in 
the  functional  units  of  surveillance, 
coordinated  prevention  intervention 
activities  for  the  health  care  provider 
and  lay  populations,  education,  and 
epidemiologic  and  laboratory  research 
directed  towards  providing  the  basis  for 
translation  into  specific  prevention 
focused  interventions.  Currently,  there 
are  several  prevention  messages  and 
behaviors  persons  with  bleeding 
disorders  should  engage  in  to  improve 
their  quality  of  life.  As  outcome  data  is 
analyzed,  new  messages  will  be 
developed  by  CDC.  The  prevention 
issues  are: 

1.  Universal  precautions  when 
handling  blood  and  blood  products. 

2.  Vaccination  for  hepatitis  A  and  B. 

3.  Comprehensive  evaluation  at  least 
annually  from  hemophilia  specialists 
such  as  that  which  exists  in  Hemophilia 
Treatment  Centers. 

4.  Serum  sample  storage  for  blood 
safety  monitoring  and  evaluation. 

5.  Early  adequate  treatment  of 
bleeding  episodes. 

6.  Development  of  strong,  musculo- 
skeletal systems  through  regular 
physical  exercise. 

Purpose 

The  purpose  of  this  award  is  to 
support  consumer-based,  peer-led 
prevention  activities  to  increase 
knowledge  about  proven  prevention 
strategies  so  that  persons  with  bleeding 
disorders  can  make  informed  decisions 
regarding  their  care  and  engage  in 
behaviors  to  reduce  or  eliminate  the 
complications  of  hemophilia.  This  is 
best  accomplished  by  a  national 
program  designed  to  strengthen  and 
utilize  local,  regional,  and  national 
consumer-organized  activities. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.,  below,  and  the  CDC  will  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Obtain  information  from 
representatives  from  the  hemophilia 
community  to  determine  knowledge, 
attitudes,  beliefs  and  behaviors  of 
families  with  bleeding  disorders  to 
guide  prevention  programming 


development  Solicit  input  from  a 
representative  sample  of  the 
community,  including  those  who  are 
unserved  or  under  served  and/or  who 
may  have  limited  or  no  access  to 
prevention  and  support  programs. 

2.  In  collaboration  witn  CDC,  provide 
information  to  the  public  about 
prevention  peer  programming  directed 
toward  reducing  or  eliminating 
complications  of  bleeding  disorders. 

3.  Evaluate  effectiveness  of  current 
educational  programs  and  materials, 
identify  gaps,  and  propose  strategies  to 
improve  the  availability  of  educational 
resources  and  information  for 
prevention. 

4.  Maintain  communication  network 
and  develop  effective  mechanisms  to 
deliver  prevention  messages,  provide 
information,  referral,  and  updates  on 
significant  medical  advances, 
hemophilia  related  policies,  and  blood 
safety  issues  to  families  with  congenital 
bleeding  disorders  through  a  variety  of 
educational  forums  and  media. 

5.  Participate  in  a  formalized  network 
of  communication  with  the  CDC  and  the 
Food  and  Drug  Administration  (FDA) 
when  blood  safety  issues  arise. 

6.  Expand  and  enhance  peer-based 
prevention  and  educational  activities  by 
coordinating  a  system  to  support 
programs  at  the  local  level.  Ptovide 
technical  assistance  and  financial 
support  in  the  areas  of  program 
planning,  development, 
implementation,  evaluation,  and  public 
health  education  to  local  peer-led 
activities  for  the  purpose  of  delivering 
prevention  messages. 

7.  Obtain  input  from  consumer  and 
provider  representatives  to  explore 
mechanisms  and  develop  strategies  for 
increasing  collaboration  between  local 
chapters  and  hemophilia  treatment 
centers  (HTCs)  to  enhance  prevention 
programs. 

8.  Provide  opportunities  for 
hemophilia  care  providers  to  receive 
state  of  the  art  prevention  information 
and  training  by  utilizing  prevention 
messages  and  educational  materials 
developed  by  this  cooperative 
agreement. 

9.  Disseminate  any  educational  or 
promotional  materials,  with  the 
exception  of  regularly  distributed 
newsletters,  that  are  developed  with 
funds  from  this  cooperative  agreement. 
These  materials  must  be  reviewed  and 
approved  by  a  program  review  panel 
prior  to  finalization. 

10.  Report  any  program  income 
generated  from  fees  or  other  charges  in 
the  Financial  Status  Report  (FSR)  as 
additive  income  (see  Technical 
Reporting  Requirements).  This  income 
should  be  available  to  be  used  to 


forward  the  goals  of  this  cooperative 
agreement. 

11.  Provide  semiannual  reports  of  the 
progress  toward  achievement  of  the 
goals  of  this  cooperative  agreement  (see 
Technical  Reporting  Requirements). 

B.  CDC  Activities 

1.  Provide  current  scientific  and 
public  health  information  regarding  the 
prevention  of  complications  of 
hemophilia  and  other  bleeding 
disorders  including  technical  review  of 
educational  and  promotional  materials 
developed  with  funds  from  this 
cooperative  agreement. 

2.  Provide  consultation  and  technical 
assistance  in  the  areas  of  program 
planning,  development, 
implementation,  and  evaluation. 

3.  As  requested,  provide  consultation 
and  input  to  committees  or  working 
groups  whose  operations  may  impact 
the  programs  funded  through  this 
cooperative  agreement. 

4.  Collaborate  in  the  presentation  and 
dissemination  of  information  resulting 
from  these  activities. 

5.  Provide  coordination  between  the 
recipient  and  Regional  Hemophilia 
Treatment  Center  Programs  to  provide 
appropriate  mechanisms  of  provider 
involvement  and  collaboration  with 
consumer  program  activities. 

6.  Participate  in  the  grantees  meetings 
of  consumer  organizations  to  provide 
information  and  solicit  input,  as 
requested. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of 
progress  reports  must  be  submitted  to 
CDC  semiannually.  The  first  progress 
report  will  cover  the  six-month  period 
from  the  date  of  the  award.  Subsequent 
progress  reports  are  required  30  days 
after  the  end  of  each  successive  six- 
month  period  and  must  include  the 
following:  (1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  progress  period,  (2) 
the  reasons  for  failing  to  meet  any 
established  objectives,  (3)  description 
and  explanation  of  any  modification  of 
program  activities  and  protocols,  (4) 
other  pertinent  information  such  as  key 
staffing  changes  or  reasons  for 
unexpectedly  high  or  low  costs  for 
performance,  and  (5)  these  reports 
should  keep  the  CDC  appraised  of 
significant  activities  of  this  program  or 
decisions  to  be  made  that  may  impact 
the  progress  of  the  programs  funded 
through  this  cooperative  agreement. 

An  annual  financial  status  report 
(FSR)  and  two  copies  are  required  no 
later  than  90  days  after  the  end  of  each 
budget  period.  A  final  FSR  is  due  no 
later  than  90  days  after  the  end  of  the 
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project  period.  All  reports  or  other 
correspondence  will  be  submitted  to: 
Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-18,  Room  300,  Atlanta, 
Georgia  30305. 

Application  Content 

Applicants  should  describe  their 
ability  to  address  the  purpose  and 
required  activities  of  this  announcement 
in  a  collaborative  manner  vsrith  CDC. 
Applicants  must  develop  their 
applications  in  accordance  with  (1)  the 
required  activities  stipulated  in  the 
Program  Requirements  section  of  this 
announcement,  (2)  Public  Health 
Service  (PHS)  Form  5161-1  (Revised  7/ 
92,  0MB  number  0937-0189),  and  (3) 
the  content  area  provided  below.  The 
applicant  should  provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  subsequent  four  year 
plan. 

Content  areas 

A.  Abstract  (Maximum  3  pages) 

Summarize  the  Eligible  Applicant 
requirements,  background,  needs, 
capacity,  goals,  objectives,  methods,  and 
evaluation  plan  of  the  proposal. 

B.  Narrative  (Maximum  30  pages) 

1.  Background  and  need.  Describe 
current  status  of  prevention  education 
and  support  programming  in  existence, 
target  populations,  and  areas  of  need  for 
expansion.  Identify  source  of  needs 
assessment  and  assumptions  and  age  of 
data.  Identify  potential  barriers  emd 
facilitators  to  the  delivery  of  a 
prevention  program  in  this  population. 

2.  Capacity.  Discuss  the  scope  and 
magnitude  of  previous  experiences  in 
prevention  education  and  support 
programming.  Characterize  the  unique 
capabilities  of  the  applicant  to 
accomplish  (a)  the  hemophilia 
prevention  program  and  recipient 
activities  as  proposed  in  this 
announcement,  and  (b)  specific  goals 
and  objectives  as  proposed.  Define  the 
roles  and  responsibilities  of 
participating  organizations,  and  their 
type  of  relationship — contractual  or 
voluntftpr  collaboration.  Describe  roles, 
responisibilities,  and  level  of  expertise  of 
all  staff  positions  to  implement  this 
program  by  providing  descriptions  for 
all  key  project  personnel. 

3.  Goals  and  Objectives.  Identify  one 
or  more  goals  of  the  prevention  program 
as  related  to  the  recipient  activities.  List 
and  briefly  describe  specific, 
measurable,  realistic,  and  time-phased 


objectives  designed  to  achieve  stated 
goals. 

4.  Methods  and  Activities.  Describe 
the  types  of  activities  and  methods  used 
to  accomplish  each  objective  within  the 
time  frame  indicated.  Discuss  how 
proposed  methods  will  provide  valid 
and  reliable  outcomes  needed  to 
accomplish  proposed  objectives. 
Explain  the  limitations  and  anticipated 
implementation  barriers  of  the  principal 
methods,  and  how  these  problems  are 
expected  to  be  resolved. 

5.  Program  Management  and 
Evaluation.  Discuss  the  management 
systems  and  specific  plans  of  evaluation 
used  to  ensure  sufficient  progress 
towards  achievement  of  proposed  goals 
and  objectives.  Descrit)e  the  types, 
frequency,  and  methods  of  evaluation 
used.  Explain  how  the  above 
information  will  be  used  to  improve  or 
redirect  program  operations. 

C.  Budget 

Include  all  major  cost  items  for 
implementing  the  proposed  program  for 
twelve  months.  Submit  line-item 
descriptive  justifications  for  personnel, 
travel,  supplies,  and  other  services  on 
Standard  Form  424A.  "Budget 
Information",  provided  with  PHS  5161- 
1  (Revised  7/92).  For  each  staff  position 
for  which  funding  is  requested,  submit 
name  of  f>erson,  title,  anmiq]  salary, 
percent  time  spent  on  this  effort, 
percent  of  salaiy  requested  from  this 
cooperative  agreement,  and  total  dollars 
requested  for  each  position  and  total 
personnel.  For  applicants  requesting 
funding  for  contracts,  include  the  name 
of  the  person  or  organization  to  receive 
the  contract,  the  method  of  selection, 
the  period  of  performance,  and  a 
description  of  the  contracted  service 
requested. 

D.  Supporting  Materials  (Appendices) 

1.  Letters  of  agreement  from  all 
contracting  or  voluntary  collaborating 
entities  detailing  specific  roles  and 
responsibilities  of  each  party. 

2.  Letters  of  support  aom  other 
organizations  with  which  the  applicant 
will  be  collaborating  in  the  development 
and/ or  implementation  of  activities. 

3.  Curriculum  vitae  and  job 
descriptions  of  all  project  staff. 

Format 

Applicants  are  required  to  submit  an 
original  application  and  two  copies.  The 
original  and  two  copies  of  the 
applications  should  be  unstapled  and 
unbound.  Pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  Begin  each  separate  section 
on  a  new  page.  All  materials  must  be 


typewritten,  single-spaced  and  with 
unreduced  type  on  8V2"  by  11"  paper. 
All  pages  should  be  printed  on  one  side 
only,  with  at  least  1"  margins,  headers, 
and  footers.  The  application  narrative 
must  be  linHted  to  30  pages,  excluding 
abstract,  budget,  and  appendices. 
Materials  that  should  be  part  of  the 
basic  plan  will  not  be  accepted  if  placed 
in  the  appendices. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Tota^  100  poin(s) 

1.  The  applicant  must  have  a  working 
relationship  with  a  majority  of  the 
current  local  hemophilia  organizations, 
and  the  ability  to  provide  technical 
assistance  to  the  local  chapters.  The 
applicant  should  demonstrate 
commitment  to  the  national  goal  of 
preventing  the  complications  of 
hemophilia  through  the  provision  of 
strong  and  effective  consumer  based 
programs.  [25  points) 

2.  Project  personnel  are  well  qualified 
by  training  and/ or  experience  to 
manage,  coordinate,  and  evaluate  a 
national  program  involving  multiple 
local  peer  organizations  and  HTCs. 
Project  personnel  have  the  expertise  and 
capability  to  provide  accurate 
information  from  national  sources  and 
efficiently  disseminate  hemophilia 
related  prevention  messages  and 
information  to  families  affected  by 
bleeding  disorders,  lay  leadership,  and 
treatment  providers.  [20  points] 

3.  The  applicant  organization  has 
adequate  facilities  and  manpower 
including  a  mechanism  for  obtaining 
input  from  people  with  bleeding 
disorders  and  related  family  members 
representing  the  demographics  of  the 
community.  (15  points) 

4.  The  proposed  activities  support  the 
CDC  goals  to  reduce  or  eliminate  the 
complications  of  hemophilia  through 
community  leadership;  and,  the 
capability  to  mobilize  persons  with 
bleeding  disorders  and  their  family 
members  to  engage  in,  design,  and 
evaluate  community-based  prevention 
activities.  [40  points) 

5.  The  estimated  cost  to  the 
Government  of  the  project  is  reasonable; 
the  budget  justifiable  and  consistent 
with  the  intended  use  of  the  cooperative 
agreement  funds,  [not  scored) 

Executive  Order  12372  Review 

The  program  is  not  subject  to  the 
Executive  Order  12372  review. 
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Public  Health  System  Reporting 
Requirement 

The  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283,  Centers  for 
the  Control  and  Prevention  (CDC) — 
Investigations  and  Technical  Assistance. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  "Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions" 
(June  15,  1992),  a  copy  of  which  is 
included  in  the  application  kit.  In 
complying  with  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel  such  as  the  one  created  by 
the  State  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
government  health  department 
consistent  with  the  content  guidelines. 
The  names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved,  this  includes  conference 
agendas. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
number  0937-0189)  must  be  submitted 
to  Sharron  Onun,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-i8,  Atlanta, 
Georgia  30305,  on  or  before  July  25, 
1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  a.  Received  on  or  before 
the  deadline  date;  or  b.  Sent  on  or  before 
the  deadline  date  and  received  in  time 


for  submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package. 

Business  management  technical 
assistance  may  be  obtained  from  Locke 
Thompson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-18,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6595;  or  by  Internet  or  CDC  WONDER 
electronic  mail  at:  lxtl@cdc.gov. 
Programmatic  technical  assistance  may 
be  obtained  from  Sally  Crudder, 
Hematologic  Diseases  Branch,  Division 
of  AIDS,  STD,  and  TB  Laboratory 
Resecirch.  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC).  1600  Clifton 
Road.  NE.,  Mailstop  E-64,  Atlanta, 
Georgia  30333,  telephone  (404)  639- 
4036;  or  by  Internet  or  CDC  WONDER 
electronic  mail  at:  sic4@cdc.gov. 

You  may  obtain  this  and  other  CDC 
announcements  from  one  of  two 
Internet  sites:  CDC's  homepage  at:  http:/ 
/www.cdc.gov  or  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at:  http://www.access.gpo.gov). 

Please  refer  to  Announcement 
Number  762  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healdiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 


Dated:  June  2.  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-14784  Filed  6-5-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  753] 

NIOSH:  Creating  Healthy  Work 
Organizations;  Fiscal  Year  1997  Funds 
Availability 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  design,  implement,  and 
evaluate  organizational  change 
interventions  to  create  healthy  work 
organizations. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  ^ 

Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  imder 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  [29  U.S.C.  669(a)  and  671(e)(7)]. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
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Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note  Public  Law  104-«5,  dated  December 
19,  1993,  prohibits  an  organization  described 
in  section  501(c)(4]  of  the  IRS  Code  of  1986, 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Appnjximately  $150,000  is  available 
in  FY  1997  to  fund  one  award.  The 
project  period  may  last  up  to  three 
years,  depending  on  availability  of 
funds,  with  budget  periods  of  12 
months.  It  is  expected  that  the  award 
will  begin  on  or  about  September  30, 
1997.  The  funding  estimate  is  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  Etecember  23,  1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)    No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  •   •   * 


except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30,  1996). 

Background 

Much  research  over  the  past  25  years 
has  identified  stressful  job  factors  and 
work  routines  which  are  associated  with 
employee  stress  and  ill-health  and  has 
resulted  in  lengthy  lists  of  both  job 
stressors  and  stress-related  health 
outcomes.  A  recent  conceptual 
development  has  been  a  broadening  of 
the  focus  from  job  stressor-health 
relationships  to  global  organizational 
health.  Organizational  health  is  a 
broader,  more  inclusive  concept  and 
refers  to  enhanced  organizational 
performance  (productivity  and 
effectiveness)  plus  worker  good  health 
and  well-being.  A  healthy  work 
organization  is  one  whose  culture/ 
climate,  values  and  practices  promote 
employee  well-being  as  well  as 
company  productivity  and  effectiveness. 
This  broad  definition  suggests  an 
accommodation  of  heretofore  opposing 
goals:  (1)  the  organizational  goals  of 
profitability  and  competitiveness,  and 
(2)  individual  worker  goals  of  health 
and  well-being. 

In  1991,  NIOSH  initiated  a  program  of 
research  to  study  healthy  work 
organizations.  The  research  emphasized 
the  interrelationship  of  individual 
worker  well-being  and  organization 
effectiveness,  and  focused  on  macro- 
organization  characteristics,  in  addition 
to  job-level  characteristics,  as  risk 
factors  for  ill  health  and  performance 
impairment.  Working  with  industry 
partners,  NIOSH  analyzed 
organizational  climate  survey  data 
obtained  from  one  corporate  partner 
during  the  years  1993-1995.  Over 
10,000  workers  filled  out  the 
anonymous  questionnaire,  which 
contained  measures  of  stress  and 
coping,  management  practices, 
individual  and  team  performance, 
organizational  culture/climate,  values, 
and  organizational  performance/ 
effectiveness.  Statistical  analyses  of 
these  cross-sectional  data  identified 
several  key  organizational  variables 


associated  with  low  employee  stress  and 
high  organizational  productivity. 

Based  on  these  analyses,  NIOSH 
developed  a  provisional  model  of 
healthy  work  organizations  which 
contains  three  broad,  interrelated 
categories:  organizational  values, 
culture/climate,  and  management 
practices.  Healthy  work  organizations 
have  a  set  of  company  values  which 
emphasize  integrity  and  honesty  in 
communication,  workforce  diversity, 
view  the  individual  worker  as  a 
valuable  human  resource,  and  have  a 
commitment  to  employee  growth/ 
development.  These  organizations  have 
a  culture/climate  in  which  workers  (a) 
feel  personally  valued,  (b)  have 
authority  to  take  actions  to  solve 
problems,  (c)  are  encouraged  by 
management  to  express  opinions  and 
become  involved  in  decision-making, 
and  (d)  resolve  group  conflicts 
effectively.  Management  practices  in  a 
healthy  work  organization  include  (1) 
management  is  actively  engaged  in 
leadership  and  strategic  planning,  (2) 
management  makes  the  necessary 
changes  to  follow  through  on  long  term 
business  strategies,  (3)  workers  are 
recognized  for  problem-solving  and 
rewarded  for  doing  quality  work,  and  (4) 
first  line  supervisors  provide  assistance 
and  resources  in  helping  workers  plan 
for  their  future. 

Beyond  these  empirically  determined 
characteristics,  two  additional  factors 
need  to  be  incorporated  into  the  model: 
external  economic/market  conditions 
and  physical  work  conditions.  External 
market  conditions  exert  a  strong 
influence  on  company  profitability  and 
competitiveness  independent  of  the 
culture/climate,  values,  and 
management  practices.  Similarly,  a 
"healthy  work  organization  should  meet 
certain  minimum  standards  for  physical 
working  conditions  in  order  to  protect 
the  health  and  safety  of  employees. 
Measures  or  indicators  of  these 
characteristics  need  to  be  included  in 
future  studies. 

In  summary,  the  job  and 
organizational  characteristics  listed 
above  form  a  provisional  profile  of  a 
healthy  work  organization,  and  can  be 
used  to  design  preventive  interventions 
aimed  at  creating  healthy  work 
organizations.  The  model  is  provisional 
because  it  has  not  been  validated  in 
other  manufacturing  settings  and  has 
not  been  tested  across  other  industry 
groups.  Furthermore,  it  is  not  known 
whether  all  of  the  characteristics  listed 
above  are  necessary  and  sufficient 
measures  of  a  healthy  work  organization 
or  whether  certain  combinations  of 
characteristics  are  more  important  than 
others. 
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Proposals  are  being  solicited  to 
conduct  field  studies  which  identify 
characteristics  of  healthy  work 
organizations. 

Piirpose 

The  purpose  of  this  program  is  to 
focus  on  worksite  primary  prevention 
efforts,  which  can  involve: 

A.  Examination  of  on-going  studies  in 
companies  where  changes  are  being,  or 
have  been,  introduced  to  improve 
organizational  effectiveness  and 
employee  health,  or 

B.  New  studies  which  test  models  of 
healthy  work  organizations. 

Interventions  can  consist  of  structural 
and/or  functional  changes  targeting 
culture/climate,  values  or  management 
practices. 

The  major  objectives  should  be 
development,  installation,  and 
evaluation  of  interventions  to  create 
healthy  work  organizations. 

Project  results,  in  combination  with 
other  research,  will  provide  the  basis  for 
recommendations  on  how  to  create 
healthy  work  organizations. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities)  and 
CDC/NIOSH  will  be  responsible  for 
activities  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Evaluate  the  effectiveness  of 
healthy  work  organization  interventions 
in  reducing  health  care  costs  and  stress- 
related  health  conditions  while 
improving  productivity  and 
effectiveness. 

2.  Implement  the  study  protocol  that 
reviews  the  pertinent  literature  on 
healthy  work  organizations  and 
describes  the  study  methodology,  data 
to  be  collected,  and  proposed  analysis  of 
the  data.  Present  the  protocol  to  a  panel 
of  scientific  peer  reviewers  (if  required) 
and  revise  the  protocol  as  required  for 
final  approval. 

3.  Perform  data  collection  and 
management.  Data  will  include 
subjective  and  objective  measures  of 
worker  health  and  performance, 
company  health  care  costs,  and 
performance/productivity  indicators. 

4.  Prepare  a  report  summarizing  the 
study  methodology,  results  obtained, 
and  conclusions  reached.  Develop 
recommendations  (e.g.,  best  practices) 
for  creating  healthy  work  organizations. 

5.  Report  study  results  to  the 
scientific  community  via  presentations 
at  professional  conferences  and  articles 
in  peer-reviewed  journals. 


B.  CDC/NIOSH  Activities 

1.  Provide  scientific  and  technical 
collaboration  for  the  successful 
completion  of  this  project. 

2.  Identify  reviews  and/ or  clearances 
that  must  be  fulfilled  by  the  recipient 
and,  if  necessary,  assist  in  convening  a 
scientific  peer  review  panel  to  review 
draft  study  protocol. 

3.  Provide  technical  assistance,  if 
needed,  at  key  stages  of  the  study 
including  study  design,  survey 
instrument  design,  interpretation  of 
results  and  preparation  of  written 
reports. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
progress  report  are  required  aimually. 
An  original  and  two  copies  of  a  final 
performance  report  and  Financial  Status 
Report  are  due  no  later  than  90  days 
after  the  end  of  the  project  period. 

Annual  progress  report  snould 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
years  objectives  and  activities. 

A.  Title  Page 

The  heading  should  include  the  title 
of  grant  program,  project  title, 
organization,  name,  and  address,  project 


director's  name  address  afid  telephone 
number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  specific  activities  to  be 
completed,  and  a  time-line  for 
completion  of  these  activities. 

C.  Proposal  Narrative 

The  narrative  of  each  application 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  purpose  of  this 
project.  Prepare  a  draft  protocol  for  the 
study. 

2.  Proposals  must  include  a 
description  of  the  intervention  or 
change  strategy  and  an  evaluation  plan 
which  includes  both  subjective  and 
objective  measures  of  antecedent  factors 
and  outcomes. 

3.  Describe  clearly  the  objectives  of 
this  project,  the  steps  and  timelines  to 
be  taken  in  plaiming  and  implementing 
this  project,  and  the  respective 
responsibilities  of  the  applicant  for 
carrying  out  those  steps. 

4.  Provide  a  proposed  method  of 
evaluating  the  accomplishments. 

5.  Provide  documentation  of  access  to 
potential  study  sites,  and  provide 
documentation  of  management  and 
labor  support  for  the  study. 

6.  Document  the  applicant's  expertise 
in  the  area  of  organizational  behavior, 
organization  development,  job  stress, 
and  psychosocial  risk  factors  as  they 
pertain  to  healthy  work  organization 
research. 

7.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project  Describe 
staff,  experience,  facilities,  equipment 
available  for  performance  of  this  project, 
and  other  resources  that  define  the 
applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performaijce  of  this  project,  and  the 
available  facilities  including  space. 

8.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 
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9.  Inclusion  of  women,  ethnic,  and 
racial  groups:  Describe  how  the  CDC 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  (See  Women,  Racial 
and  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

10.  Provide  a  detailed  budget  which 
indicates:  (a)  anticipated  costs  for 
personnel,  travel,  communications, 
postage,  equipment,  supplies,  etc.,  and 
(b)  all  sources  of  funds  to  meet  those 
needs.  I 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Understanding  of  the  Problem  (25%) 

Responsiveness  to  the  objective  of  the 
cooperative  agreement  including:  (a) 
applicant's  understanding  of  the  general 
objectives  of  the  proposed  cooperative 
agreement,  and  (b)  evidence  of  ability  to 
design  and  evaluate  organizational 
change  interventions. 

B.  Program  Personnel  (15%) 

1.  Applicant's  technical  experience 
(e.g.,  in  the  areas  of  healthy  work 
organizations,  job  stress,  organizational 
behavior,  organization  development), 
and 

2.  The  qualifications  and  time 
allocation  of  the  professional  staff  to  be 
assigned  to  this  project. 

C.  Study  Design  (35%) 

1.  Adequacy  of  the  study  design  and 
methodology  for  accomplishing  the 
stated  objectives.  Steps  proposed  for 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 
Evidence  of  the  applicant's  access  to 
companies  who  will  serve  as  the  study 
populations  (e.g.,  commitment  from 
company  sites  for  installing  and 
evaluating  the  interventions  and  for 
providing  objective  data  for  evaluation). 

2.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plan  for  recruitment  and 
outreach  for  study  participants  include 


the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

D.  Project  Planning  (15%) 

The  applicant's  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  for 
evaluating  the  accomplishments. 

E.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

F.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  protections  appear  adequate,  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  has  concerns  related  to 
human  subjects;  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

G.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  Sjrstem  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  project  is  93.283) 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
coo]}erative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 


Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  Part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispamc.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

1.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria  Sepe,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC  at  the  address  listed 
in  this  section.  It  should  be  postmarked 
no  later  than  July  8, 1997.  The  letter 


should  identify  Program  Announcement 
number  753,  name  of  principal 
investigator,  and  address  of  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

2.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  321, 
Atlanta,  GA  30305,  on  or  before  July  24, 
1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  NIOSH  Aimouncement 
753.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail.  Please 
refer  to  announcement  number  753 
when  requesting  information  and 
submitting  an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13.  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 


30305,  telephone  (404)  842-6804, 
Internet:  vxwl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Lawrence  R. 
Murphy,  Ph.D.,  Motivation  and  Stress 
Research  Section,  Applied  Psychology 
and  Ergonomics  Branch,  Division  of 
Biomedical  and  Behavioral  Science, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
C-24.  4676  Columbia  Parkway, 
Cincinnati,  OH  45226-1998,  telephone 
(513)  533-8171,  Internet:  lrm2@cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Dated:  May  30,  1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  97-14766  Filed  6-5-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  755] 

NIOSH:  Demonstration  to  Motivate 
Small  Businesses  to  Adopt 
Appropriate  Hazard  Control 
Technology  In  a  Single  Small  Business 
Sector;  Fiscal  Year  1997  Funds 
Availability 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  demonstrate  approaches  to 
motivating  small  businesses  to  adopt 
hazard  control  technology. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 


see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  [29  U.S.C.  669(a)  and  671(e)(7)]. 

Smoke-Free  Workplace 

CE>C  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  or  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  tide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note:  Public  Law  104-65,  dated  December 
19, 1995,  prohibits  an  organization  described 
in  section  501(c)(4)  of  the  IRS  Code  of  1986, 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Approximately  $120,000  is  available 
in  FY  1997  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  S40,000,  ranging  from 
$25,000  to  $55,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  1,  1997,  with  12-month 
budget  periods  within  project  periods  of 
up  to  two  years.  The  funding  estimate 
is  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  determined  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropiiated 
Federal  funds  (other  than  profits  frt)m  a 
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Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208. 
provides  as  follows: 

Sec.  503(a)    No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  •   •   • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30,  1996). 

Background 

One  of  the  biggest  challenges  faced  by 
occupational  health  researchers  and 
industrial  hvgiene  engineers  is  the 
translation  of  the  results  of  control 
research  into  actual  improvements  in 
the  workplace  beyond  the  individual 
sites  studied.  This  is  particularly 
difficult  in  the  case  of  small  businesses 
that  require  understandable  and  easy  to 
use  occupational  safety  and  health 
information  about  cost-effective  control 
technology.  Small  businesses  do  not 
have  resources  to  develop  or  assess 
control  technology  on  their  own,  and 
since  the  likelihood  of  smaller 
businesses  being  inspected  by  the 
Occupational  Safety  and  Health 
Administration  is  much  lower  than  it  is 


for  larger  businesses,  there  is  less 
regulatory  incentive  to  investigate  and 
implement  control  technologies. 

The  variety  of  problems  in  small 
business  makes  it  particularly  difficult 
to  develop  effective  prevention 
strategies.  Further,  serious  accident 
rates  are  not  likely  to  be  recognized, 
because  a  single  injury  will  be  seen  as 
a  rare  occurrence.  For  instance,  with  an 
injtiry  rate  of  two  per  hundred  person 
years,  a  firm  with  10  employees  could 
expect  a  single  accident  every  five  years 
while  a  firm  with  100  employees  coiild 
expect  to  have  two  accidents  a  year. 
Small  businesses  are  grouped  together 
for  actuarial  purposes  which  masks  the 
workers  compensation  injury  and 
illness  expenses.  Large  firms,  on  the 
other  hand,  keep  better  records  because 
their  experience  rating  (based  on  one's 
injury  and  illness  rate)  will  affect  their 
workers'  compensation  costs. 
Overwhelming  evidence  exists  that 
health  and  safety  problems  are  very 
serious  in  small  work  sites.  Innovative 
means  will  be  required  to  reach  small 
businesses. 

Because  of  the  frequency  of  their 
problems,  small  businesses  were 
identified  in  Healthy  People  2000 
Occupational  Goals  as  a  group  in  need 
of  special  assistance.  Development, 
identification  and  implementation  of 
engineering  controls  and  the  conduct  of 
intervention  research  have  been  both 
identified  as  a  National  Occupational 
Research  Agenda  (NORA)  priority.  This 
project  will  address  those  priorities  by 
testing  new  approaches.  (For  ordering  a 
copy  of  NORA,  see  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.) 

Purpose 

This  program  will  address  health  and 
safety  problems  affecting  small  business 
by  identifying  and  verifying  control 
solutions.  It  will  develop  and  carry  out 
a  marketing  strategy  for  outreach  to 
affected  small  businesses.  The 
experiences  will  be  used  to  develop  case 
studies  which  will  be  used  individually 
to  expand  the  adoption  of  control 
solutions  nationwide  and  will  also  be 
combined  to  produce  a  document  on 
general  "lessons  learned"  in  conducting 
this  type  of  work.  This  document  will 
provide  guidance  for  future  prevention 
efforts  with  small  businesses. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities)  and 
CDC/NIOSH  will  be  responsible  for 
activities  under  B.  (CDC/NIOSH 
Activities). 


A.  Recipwm  /\cuvities 

1.  Will  identify  an  occupational 
hazard  affecting  a  particular  small 
business  sector. 

2.  Plan  and  implement  a 
demonstration  project  to  identify  and/or 
develop  "best  hazard  control  practices" 
for  the  selected  business  sector  and 
implement  a  marketing  strategy  for 
outreach  to  a  targeted  affected  small 
business  sector.  The  targeted  sector 
should  be  from  among  those  known  to 
have  a  high  risk  of  occupational  disease 
or  injury  or  high  levels  of  exposure  to 
toxic  materials.  (Example:  radiator 
repair  shops,  autobody  repair  shops, 
furniture  strippers,  dental  offices) 

3.  Identify  the  appropriate  control 
technology  to  reduce  the  risk  of 
occupational  disease  in  the  selected 
small  business  sector.  The  control 
should  be  inexpensive  enough  to  be 
acceptable  by  small  businesses. 

4.  Plan,  implement  and  evaluate  the 
outreach  strategy  including  audio-visual 
or  printed  materials,  work  with  trade 
associations,  labor  groups,  equipment  or 
material  suppliers  or  manufacturers. 
State  or  local  government  agencies,  or 
other  factors  especially  suited  to  the 
selected  business  sector.  Document  the 
success  in  communicating  with,  as  well 
as  encouraging  the  sector  to  take 
recommended  controls/actions  to 
reduce  risk. 

5.  Develop  a  written  case  study  of  the 
outreach  project. 

B.  CDC/NIOSH  Activities 

1.  Collaborate  and  provide  technical 
assistance  if  needed,  in  the  selection  of 
appropriate  small  business  sector  for  the 
outreach; 

2.  Provide  technical  assistance  and 
consultation,  with  identifying  needs  and 
the  selection  of  appropriate  control 
technology; 

3.  Collaborate  and  provide  technical 
assistance  if  needed,  in  the  preparation 
of  the  case  study  of  the  outreach  project 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required. 
Timelines  for  the  semi-annual  reports 
will  be  established  at  the  time  of  award. 
Final  financial  status  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  the  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC. 

Semi-aimual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives,  accompanied  by  a 
comparison  of  the  actual 
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acLornpUinuienii  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
that  were  to  be  accomplished  were 
delayed,  describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timelines  and  quality  of  data. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  the 
second-year  objective  and  activities. 

A.  Title  Page 

The  heading  should  include  the  title 
of  grant  program,  project  title, 
organization,  name  and  address,  project 
director,  and  telephone  number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  activities  to  be  completed, 
and  a  timeline  for  completion  of  these 
activities. 

C.  Proposal  Narrative 

The  narrative  of  each  application 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed,  the  purpose,  and  goals 
over  the  2-year  period  of  this 
cooperative  agreement.  This  may  be 
reflected  in  a  draft  protocol  for  the 
study. 

2.  Describe  the  proposed  small 
business  sector,  including  the  type  of 
business,  proposed  geographical  area  for 
outreach,  the  number  of  businesses  in 


the  proposed  geographic  area  for 
outreach,  hazard(s)  to  be  addressed  and 
rationale  for  selecting  the  sector. 
Describe  the  proposed  criteria  to  be 
used  for  selection  of  the  control 
technology  to  be  recommended,  and 
outreach  strategy.  Describe  how  the 
project  will  be  monitored. 

3.  Program  Objectives  and  evaluation. 

a.  Describe  in  detail  the  objectives  and 
methods  used  to  achieve  the  objectives. 
The  objectives  should  be  specific,  time- 
phased,  measurable,  and  achievable 
during  each  budget  period.  The 
objectives  should  directly  relate  td  the 
program  goals.  Identify  the  steps  to  be 
taken  in  planning  and  implementing  the 
objectives  and  the  responsibilities  of  the 
applicant  for  carrying  out  the  steps. 

b.  Describe  in  detail  the  extent  to 
which  an  evaluation  plan  describes  the 
method  and  design  for  evaluation  the 
outreach  strategy. 

4.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project.  Describe 
staff,  experience,  facilities,  equipment 
available  for  performance  of  this  project, 
and  other  resources  that  would  define 
the  applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
facilities  including  space. 

5.  Document  the  applicant's  expertise, 
length,  and  magnitude  of  involvement 
in  the  area  of  conducting  small  business 
sector  intervention  efforts. 

6.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 

7.  Inclusion  of  women,  ethnic,  and 
racial  groups:  Describe  how  the  CDC 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  (See  Women,  Racial 
and  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

D.  Budget 

Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
personnel,  equipment,  travel, 
communications,  supplies,  postage,  and 
the  sources  of  funds  to  meet  these 
needs.  The  applicant  should  be  precise 
about  the  program  purpose  of  each 
budget  item.  For  contracts  described 
within  the  application  budget, 
applicants  should  name  the  contractor. 


if  known;  describe  the  services  to  be 
performed;  and  provide  an  itemized 
breakdown  and  justification  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  organizations  or  parties  to  be 
selected;  the  period  of  performance;  and 
the  method  of  selection.  Place  the 
budget  narrative  pages  showing,  in 
detail,  how  funds  in  each  object  class 
will  be  spent,  directly  behind  form 
424A.  Do  not  put  these  pages  in  the 
body  of  the  application.  CDC  may  not 
approve  or  fund  all  proposed  activities. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Understanding  of  the  Problem  (20%) 

Responsiveness  to  the  objectives 
including: 

1.  Applicant's  understanding  of  the 
general  objectives  of  the  proposed 
cooperative  agreement,  and 

2.  Evidence  of  ability  to  understand 
the  problem  and  to  conceive/design 
effective  outreach  strategies. 

B.  Program  Personnel  (25%) 

The  extent  of  the  applicant's 
documented  experience  and  prior  work 
in  the  area  of  small  business 
occupational  health  and  safety 
interventions  issues  is  documented, 
including  length  of  time  committed  to 
conducting  intervention  effort;  and 
collaboration  with  other  individuals  or 
groups  is  included. 

C.  Study  Design  (25%) 

1.  Steps  proposed  in  planning  and 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 
This  must  include  how  the  control 
technology  is  to  be  identified  and  the 
process  to  develop  the  outreach  strategy; 
and 

2.  The  adequacy  of  the  applicant's 
evidence  of  access  to  the  small  business 
sector  selected. 

D.  Project  Planning  (15%) 

1.  The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
time-phased,  and  measurable.  The 
extent  to  which  the  methods  are 
sufficiently  detailed  to  allow  for 
assessment  of  whether  the  objectives 
can  be  achieved  for  the  budget  period. 

2.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
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representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plan  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  conimunity(ies)  and  recognition  of 
mutual  benefits. 

E.  Collaboration  (5%) 

The  extent  to  which  the  applicant 
provides  evidence  (e.g.,  letters  of 
support  and/or  memoranda  of 
understanding)  of  support  from  industry 
groups,  and  (or)  labor  groups,  and  (or) 
material/equipment  supplier  groups  and 
(or)  other  appropriate  groups  with 
whpm  this  collaboration  will  take  place. 

F.  Project  Management  and  Staffing 
Plan  (5%) 

The  extent  to  which  the  management 
staff  and  their  working  partners  are 
clearly  described,  appropriately 
assigned,  and  have  pertinent  skills  and 
experiences.  The  extent  to  which  the 
applicant  proposes  to  involve 
appropriate  personnel  who  have  the 
needed  qualifications  to  implement  the 
proposed  plan.  The  extent  to  which  the 
applicant  has  the  capacity  to  design, 
implement,  and  evaluate  the  proposed 
intervention  program. 

G.  Facilities  and  Resources  (5%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resouires  available  for  performance  of 
this  project. 

H.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
proced'ores  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  protections  appear  adequate,  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  has  concerns  related  to 
human  subjects  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

/.  Budget  Justification  (Not  Scored) 

The  budget  v»rill  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 


Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not^subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  project  is  93.283) 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  Part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assuranc&in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  HeaJth  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 


represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationales  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947^7951, 
and  dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria  F.  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  CDC  at  the  address 
listed  in  this  section.  It  should  be 
postmarked  no  later  than  July  3,  1997. 
The  letter  should  identify  program 
announcement  number  755  and  the 
name  of  the  principal  investigator.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  GA  30305,  on  or  before  July  22, 
1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicants. 
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Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
infonnation  call  404  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  telephone  number  and  will  need  to 
refer  to  Announcement  755.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  CDC  will  not 
send  application  kits  by  facsimile  or 
express  mail.  Please  refer  to 
announcement  nimiber  755  when 
requesting  information  and  submitting 
an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404) 842-6804; 
Internet:  vxwl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  James  H.  Jones, 
CIH,  Associate  Director  for  Science, 
Division  of  Physical  Sciences  and 
Engineering,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  R-2,  4676  Columbia 
Parkway,  Cincinnati,  OH  45226-1998, 
telephone  (513)  841-4371,  Internet: 
jhjl@cdc.gov. 

This  and  other  CDC  announcement.^ 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  introduction  section  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

The  National  Occupational  Research 
Agenda 

Copies  of  this  publication  may  be 
obtained  from  the  National  Institute  for 
Occupational  Safety  and  Health, 
Publications  Office,  4676  Columbia 
Parkway.  Cincinnati,  OH  45226-1998  or 
telephone  1-800-356-4674,  and  is 
available  through  the  NIOSH  Home 


Page;  http://www.cdc.gov/niosh/ 
nora.html. 

Dated:  May  30,  1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  97-14768  Filed  6-5-97;  8:45  am) 
BajJNO  OOOE  41S3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  748] 

Cooperative  Agreements  to  Conduct 
Studies  of  Illnesses  Among  Persian 
Gulf  War  Veterans  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1997  funds  for  a 
cooperative  agreement  to  conduct 
studies  of  illnesses  among  Persian  Gulf 
War  veterans  was  published  in  the 
Federal  Register  on  May  5.  1997  [62  FR 
24449].  The  notice  is  amended  as 
follows: 

On  page  24453,  third  column,  under 
the  heading  "Where  to  Obtain 
Additional  Information,"  in  paragraph 
two,  line  ten,  the  telephone  number  of 
the  programmatic  technical  assistance 
contact  has  been  changed  and  should 
read:  (770)  488-7300. 

All  other  infonnation  and 
requirements  of  the  May  5, 1997,  notice 
remain  the  same. 

Dated:  June  2, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-14786  Filed  6-5-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request 

Title:  Early  Head  Start  Evaluation 
Father  Study. 


OMB  No:  New  Request. 

Description:  The  Head  Start 
Reauthorization  Act  of  1994  established 
a  special  initiative  creating  funding  for 
services  for  families  with  infants  and 
toddlers.  In  response  the  Administration 
on  Children,  Youth  and  Families 
(ACYF)  designed  the  Early  Head  Start 
(EHS)  program.  In  September  1995, 
ACYF  awarded  grants  to  68  local 
programs  to  serve  families  with  infants 
and  toddlers.  ACYF  awarded  grants  to 
an  additional  75  local  programs  in 
September  1996. 

EHS  programs  are  designed  to 
produce  outcomes  in  four  domains:  (1) 
child  development,  (2)  family 
development,  (3)  staff  development,  and 
(4)  community  development.  The 
Reauthorization  required  that  this  new 
initiative  be  evaluated.  To  study  the 
effect  of  the  initiative,  ACYF  awarded  a 
contract  through  a  competitive 
procurement  to  Mathematica  Policy 
Research,  Inc.  (MPR)  with  a  subcontract 
to  Columbia  University's  Center  for 
Young  children  and  Families  and  to  15 
EHS  local  research  universities.  The 
evaluation  will  be  carried  out  from 
October  1,  1995  through  Sept^ber  30, 
2000.  Data  collection  activities  that  are 
the  subject  of  this  Federal  Register 
notice  are  intended  for  the  second  phase 
of  the  EHS  evaluation. 

The  sample  for  the  assessments  will 
be  approximately  1 ,360  fathers  from  the 
3,400  EHS  sample  families,  whose 
mothers  and  infants/toddlers  are 
participating  in  the  study  (see  OMB 
#0970-0143)  in  16  EHS  study  sites.  Each 
family  is  randomly  assigned  to  a 
treatment  group  or  a  control  group.  The 
assessments  will  be  conducted  through 
personal  interviewing,  structured 
observations  and  videotaping.  All  data 
collection  instruments  have  been 
designed  to  minimize  the  burden  on 
respondents  by  minimizing 
interviewing  and  assessment  time. 
Participation  in  the  study  is  voluntary 
and  confidential. 

The  information  will  be  used  by 
government  managers.  Congress  and 
others  to  better  understand  the  roles  of 
fathers  and  father-figures  with  their 
children  and  in  the  EHS  program. 

Respondents:  Fathers  or  father-figures 
of  children  whose  families  are  in  the 
EHS  national  evaluation  sample  (both 
program  and  control  group  families). 


UMI 
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Annual  Burden  Estimates 


Instniment 


24-Month  Father  Interview  

Father-Child  Videotaping  ProtocoJ 
Estimated  Total  Annual  Burden  ... 


Number  of 
respondents 


635 
168 


Numt)er  of 
responses 
per  re- 
spondent 


Average 

t>urden 

hours  per 

response 


1.0 
0.3 
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Total  bur- 
den hours 


635 

50 
685 


In  oompliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  comment  on  the 
specific  aspects  of  the  information 
collection  described  above.  Copies  of 
the  proposed  collection  of  information 
can  be  obtained  by  wrriting  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management,  370  L'Enfant  Promenade, 
S.W.,  Washington,  DC  20047,  Attn.: 
ACF  Reports  Clearance  Officer.  All 
requests  should  be  identified  by  title. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  hinctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  pther  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  2. 1997. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-14778  Filed  6-5-97;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Voluntary  Surveys  of  Program 
Partners  to  Implement  Executive  Order 
12862  in  the  Administration  for 
Children  and  Families. 

OMB  No. :  0980-0266. 

Annual  burden  Estimates 


Description:  Under  the  provisions  of 
the  Federal  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13),  the 
Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
for  instruments  to  implement  Executive 
Order  12862  within  the  ACF.  The 
purpose  of  the  data  collection  is  to 
obtain  customer  satisfaction  information 
firom  those  entities  who  are  funded  to  be 
our  partners  in  the  delivery  of  services 
to  the  American  public.  ACF  partners 
are  those  entities  that  receive  funding  to 
deliver  services  or  assistance  from  ACF 
programs.  Examples  of  partners  are 
States  and  local  governments, 
territories,  service  providers,  Indian 
Tribes  and  trib^  organizations,  grantees, 
researchers,  or  other  intermediaries 
serving  target  populations  identified  by 
and  funded  directly  or  indirectly  by 
ACF.  The  surveys  will  obtain 
information  about  how  well  ACF  is 
meeting  the  needs  of  our  partners  in 
operating  the  ACF  programs. 

Respondents:  State,  Local,  Tribal 
Govt,  or  Not-for-Profit. 


Instrument 


State  Governments 

Head  Start  grantees  &  Delegates  .... 
Other  Discretionary  Grant  Programs 
Indian  Tnbes  &  tnbal  organizations  .. 


Numt>er  of 
respondents 


51 
200 
200 

25 


Numt>er  of 
responses 
per  re- 
spondent 


10 

1 

10 

10 


Average 

twrden 
hours  per 
response 


1 

.5 

.5 


Total  bur- 
den hours 


510 

100 

1,000 

50 


Estimated  Total  Annual  Burden 
Hours;  1,660. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade.  SW., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  eifter  publication  of  this 
document  in  the  Federal  Register. 
Therefoore,  a  comment  is  best  assured  of 


having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  May  29, 1997. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 

[FR  Etoc.  97-14777  Filed  6-5-97;  8:45  am] 

BILLING  CODE  4000-01-M 


DtPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0201] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reopening  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
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coniini-m  perum  until  June  13,  1997.  for 
the  proposed  collection  of  certain 
information  by  the  agency  under  the 
Paperwork  Reduction  Act  of  1995  {the 
PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  for  studies  A 
and  B  by  June  13,  1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  for 
studies  A  and  B  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg..  725 
17th  St.  NW.,  rm.  10235.  Washington. 
ex:  20503.  Attn:  Desk  Officer  for  FDA. 
All  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1472. 

SUPP1.EMENTARY  INFORMATKM:  In  the 
Federal  Register  of  May  23. 1997  (62  FR 
28482),  FDA  published  ■  notice 
soliciting  comments  on  a  data  collection 
effort  consisting  of  four  consumer 
surveys  regarding  preferences  for.  and 
comprehension  of  information 
contained  in  different  formats  and 
methods  for  communication  in  over-the- 
counter  (OTC)  drug  labels.  For  two  of 
these  studies  (studies  A  and  B).  the 
agency  has  requested  emergency 
processing  of  the  proposed  collection  by 
OMB.  To  give  interested  persons 
additional  time  to  submit  comments  on 
the  proposed  data  collection  for  the  two 
studies  the  agency  is  reopening  the 
comment  period  until  June  13. 1997. 

Dated:  June  2,  1997. 
WiUiam  K.  Habbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-14804  Filed  6-5-97;  8:45  am] 
BIUJNQ  COOE  4iaO-01-F 


f  i  ^TMENT  OF  HEALTH  AND 

.-.U.M.A.S  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  97D-0191] 


Jical  Dev  -js;  Guidance  for 
Industry,  Prfunarket  Notification 
(510<k))  Guidance  Document  for 
Contact  Lens  Care  Products;  Revised; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  guidance 
entitled,  "Guidance  for  Industry; 
Premarket  {Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products."  The  revised  guidance 
sets  forth  the  types  of  tests  the  Center 
for  Devices  and  Radiological  Health 
(CDRH).  FDA,  believes  are  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  contact  lens 
care  products.  The  revised  guidance 
accompanies  a  final  rule,  which  appears 
elsewhere  in  this  issue  of  the  Federal. 
Register,  reclassifying  rigid  gas 
permeable  contact  lens  soludon;  soft 
(hydrophilic)  contact  lens  solution;  and 
contact  lens  heat  disinfecting  units  from 
class  III  (premarket  approval)  to  class  II 
(special  controls). 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revised  guidance 
entided,  "Guidance  for  Industry 
Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products"  (shelf  number  674)  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr..  Rockville,  MD  20850,  301-443- 
6597  (outside  MD  1-800-638-2041). 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  revised  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  may  be  submitted 
at  any  time  and  will  be  used  to 
determine  whether  to  revise  the 
guidance  further. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola.  Center  for  Devices  and 
Radiological  HealUi  (HFZ-460).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-1744. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Statutory  Requirements 

The  Safe  Medical  Devices  Act  (the 
SMDA)  (Pub.  L.  101-629),  which 
amended  the  medical  device  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321  et.  seq.). 
contains  specific  provisions  on 
transitional  devices  (i.e.,  those  devices 
regulated  as  new  drugs  before  the 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  became  law)  (see 


section  520(1)  of  the  act  (21  U.S.C. 
360j(l)).  In  1976.  Congress  classified  into 
class  III  all  transitional  devices  (i.e., 
those  devices  previously  regulated  as 
drugs).  The  legislative  history  of  the 
SMDA  reflects  congressional  concern 
that  many  transitional  devices  were 
being  overregulated  in  class  III  (H.  Rept. 
808,  101st  Cong..  2d  sess.  26-27  (1990); 
S.  Rept.  513. 101st  Cong.,  2d  sess.  26- 
27  (1990)).  Congress  amended  section 
520(1)  of  the  act  to  direct  FDA  to  collect 
certain  safety  and  effectiveness 
information  from  the  manufacturers  of 
transitional  devices  that  still  remain  in 
class  in  to  determine  whether  the 
devices  should  be  reclassified  into  class 
n  (special  controls)  or  class  I  (general 
controls). 

Under  section  520(1)(5)(B)  of  the  act, 
FDA  was  to  publish  regulations  by 
December  1,  1992,  either  leaving  the 
transitional  class  IH  devices  in  class  in 
or  revising  their  classification  down  to 
class  I  or  class  n.  However,  as  permitted 
by  section  520(1)(5)(C)  of  the  act,  in  the 
Federal  Register  of  November  30, 1992 
(57  FR  56586),  the  agency  published'a 
notice  extending  the  period  for  issuing 
such  regulations  until  December  1 , 
1993.  Due  to  limited  resources,  FDA 
was  imable  to  publish  the  regulations 
before  the  December  1,  1993,  deadline. 
In  the  Fefleral  Register  of  April  1, 1996 
(61  FR  14277),  FDA  published  a 
proposed  rule  to  reclassify  from  class  III 
(premarket  approval)  to  class  II  (special 
controls)  the  rigid  gas  permeable  contact 
lens  solution;  the  soft  (hydrophilic) 
contact  lens  solution;  and  the  contact 
lens  heat  disinfecting  unit.  FDA  also 
announced  the  availability  of  a 
premarket  notification  (510(k))  draft 
guidance  document  for  contact  lens  care 
products  (61  FR  14330,  April  1,  1996). 
Interested  persons  were  invited  to 
comment  on  the  guidance  document  by 
May  31,  1996. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule 
reclassifying  from  class  III  (premarket 
approval)  to  class  n  (special  controls)  all 
transitional  contact  lens  care  products. 
In  conjunction  with  the  final  rule,  FDA 
is  announcing  the  availability  of  the 
revised  guidance  for  premarket 
notification  for  the  reclassified  contact 
lens  care  products  entitled,  "Guidance 
for  Industry;  Premarket  Notification 
(510(k))  for  Contact  Lens  Care 
Products." 

n.  The  Revised  Guidance 

The  revised  guidance  sets  forth  the 
types  of  testing  that  FDA  believes  will 
provide  reasonable  assurance  of  the 
continued  safety  and  effectiveness  of 
transitional  contact  lens  care  products. 
It  also  provides  comprehensive 
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directions  for  manufacturers  of  contact 
lens  care  products  to  follow  in 
submitting  a  510(k)  premarket 
notification  submission  demonstrating 
substantial  equivalence  of  their  device 
to  a  legally  marketed  contact  lens  care 
product  (predicate  device).  Information 
on  the  battery  of  preclinical  testing  that 
may  demonstrate  substantial 
equivalence  is  included  in  the  guidance. 
If  the  results  of  preclinical  testing 
demonstrate  that  the  device  will  have 
new  characteristics,  clinical 
performance  data  may  be  needed  to 
establish  substantial  equivalence.  If 
clinicd  performance  data  are  needed, 
the  guidance  document  suggests 
methodologies  (e.g.,  size  and  scope  of 
the  study)  to  be  included  in  the 
investijgational  protocol. 

Other  elements  of  the  guidance 
include:  (1)  General  information  on  the 
regulations  and  requirements  for 
labeling  contact  lens  care  products;  (2) 
information  about  510(k)  submission 
requirements  relating  to  modifying  a 
marketed  contact  lens  care  product;  and 
(3)  guidance  for  submitting  a  510(k) 
notification  for  contact  lens  cases  and 
contact  lens  accessories  (i.e., 
mechanical  cleaning  aids  and  accessory 
cleaning  pads). 

In  the  event  that  clinical  trials  are 
necessary,  FDA  emphasizes  that 
manufacturers  are  required  to  conduct 
the  trials  in  accordance  with  the 
investigational  device  exemption 
regulations  in  21  CFR  part  812.  At  this 
time,  FDA  considers  clinical  studies  of 
most  contact  lens  care  products  to  be 
nonsignificant  risk  investigations.  For 
nonsignificant  risk  investigations, 
approval  of  an  institutional  review 
board  (IRB)  is  necessary  before  initiating 
a  clinical  study,  and  an  investigational 
plan  and  informed  consent  document 
must  be  presented  to  an  IRB  for  review 
and  approval.  Prior  FDA  approval  is  not 
required. 

However,  FDA  considers  some 
clinical  studies  of  solutions  that  contain 
new  active  ingredients  for  ophthalmic 
use  and  that  are  intended  for  use 
directly  in  the  eye  to  be  significant  risk 
investigations  that  would  require  both 
IRB  and  FDA  review  and  approvals. 
Examples  of  significant  risk 
investigations  requiring  FDA  and  IRB 
review  and  approval  include 
investigations  of  solutions  intended  for 
repeated  use  directly  in  the  eye  that 
contain  new  types  of  ingredients  that 
have  no  history  of  ophthalmic  use,  that 
may  require  different  testing  than  the 
preclinical  tests  in  the  guidance,  that 
may  contain  ingredients  that  can 
perfuse  through  the  cornea,  or  that  may 
involve  overlapping  concerns  with  other 
FDA  Centers,  such  as  products  or 


studies  incorporating  a  biologic  or  a 
pharmaceutical  compound.  Sponsors 
proposing  to  conduct  such  studies 
should  contact  James  F.  Saviola  (address 
above)  concerning  the  risk  status  of  the 
proposed  investigation  prior  to 
implementing  their  studies. 

Comments  received  from  the  public 
on  the  draft  guidance  were  summarized 
at  the  July  26,  1996,  meeting  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

m.  Summary  and  Analysis  of 
Comments  and  FDA's  Response 

Separate  comments  were  received 
from  four  individuals  and  a  single  set  of 
comments  from  industry  via  the  Contact 
Lens  Institute.  Comments  were 
generally  categorized  as  editorial, 
clarification,  and  substantive.  The 
guidance  document  has  been  revised  to 
address  most  of  the  editorial,  providing 
clarification  and  substantive  comments. 

Comments  pertaining  to  policy  and 
clinical  information  are  summarized  as 
follows: 

1.  One  comment  suggested  that  FDA 
change  the  wording  in  the  guidance 
which  states  that  clinical  studies  of 
contact  lens  care  products  are 
nonsignificant  risk  investigations.  The 
current  wording  in  the  guidance  states 
that  this  is  the  case  unless  the  device 
contains  new  active  ingredients  for 
ophthalmic  use  and  is  intended  to  be 
used  directly  in  the  eye. 

FDA  agrees  in  part  with  this 
comment.  However,  investigations  of 
some  in-eye  products  are  significant  risk 
investigations  (e.g.,  investigations  of 
solutions  intended  for  repeated  use 
directly  in  the  eye  that  contain  new 
types  of  ingredients  that  have  no  history 
of  ophthalmic  use,  that  may  require 
different  testing  than  the  preclinical 
tests  in  the  guidance,  that  may  contain 
ingredients  that  can  perfuse  through  the 
cornea,  or  that  may  involve  overlapping 
concerns  with  other  FDA  Centers,  such 
as  products  or  studies  incorporating  a 
biologic  or  a  pharmaceutical 
compound).  The  guidance  has  been 
revised  to  clarify  when  a  contact  lens 
care  product  investigation  is  considered 
significant  risk  and  to  recommend  that 
sponsors  contact  FDA  for  guidance 
concerning  risk  status  of  such  proposed 
investigations  prior  to  begiiming  clinical 
studies. 

2.  One  comment  stated  that  discard 
dates  alone  will  not  necessarily  reduce 
the  risk  of  eye  infections  caused  by 
contamination  during  use  and  suggested 
that  the  statement  in  the  General 
Manufactiuing  section  stating  that, 
whenever  possible,  manufacturers 
should  consider  the  use  of  discard  dates 


after  opening,  be  revised  to  be  more 
consistent  with  21  CFR  800  10(b). 

FDA  agrees  that  the  guidance  should 
reflect  the  regulation  and  has  revised 
the  guidance  accordingly.  However, 
FDA  believes  that  discard  dates  would 
help  to  minimize  contamination  of  lens 
care  products  and  that  responsible 
manufacturers  should  work  in  this 
direction. 

3.  A  few  comments  were  received 
pertaining  to  recommendations  for 
clinical  trials  (e.g.,  size  and  scope,  study 
design,  and  testing  matrix).  One 
comment  stated  that  the  studies  are  too 
short  and  may  not  uncover 
complications  such  as  different  levels  of 
patient  hypersensitivity.  That  comment 
stated  that  clinical  studies  for  all  new 
lens  care  formulations  should  be,  at  a 
minimum,  3  months  in  length  with  at 
least  100  patients.  Also,  for  products 
that  are  substantially  the  same  as  one 
already  on  the  market  with  the  same 
indication,  clinical  studies  would  still 
be  necessary. 

FDA  has  designed  the  guidance  to 
include  preclinical  testing  as  the 
primary  evidence  for  establishing 
substantial  equivalence,  with 
supplemental  clinical  testing  as 
additional  confirmatory  information. 
The  clinical  recommendations  include 
minimum  patient  numbers.  Sample 
sizes  are  similar  to  those  used  in  the 
daily  wear  contact  lens  guidance.  FDA 
has  revised  the  guidance  to  clarify  that 
a  30  patient/1-month  study  is 
appropriate  in  certain  matrices  for 
products  with  active  ingredients  within 
marketed  concentrations,  as  well  as  for 
higher  or  lower  concentrations.  Under 
study  design,  FDA  has  clarified  the 
statement  that  a  crossover  design  with 
an  in  vitro  analysis  is  an  example  of  a 
method  that  may  be  used  for  clearer 
effectiveness  studies,  rather  than  stating 
that  it  may  be  the  best  method  to  use. 
The  guidance  has  been  revised  to 
include  suggestions  for  sponsors 
choosing  to  include  data  from  a  patient 
population  greater  than  the  minimum 
size  recommended. 

In  Appendix  B  for  protocol 
considerations,  FDA  has  revised  the 
visit  schedule  to  delete  the  2-week  visit 
for  trials  conducted  longer  than  1 
month,  provided  for  the  use  of  other 
suitable  well-defined  grading  scales 
(e.g.,  International  Standards 
Organization  Scale),  and  revised  the 
investigator-patient  ratio  section  to 
provide  additional  guidance  for  the 
number  of  patients  per  study  site. 

4.  One  comment  suggested  that  the 
title  of  the  "Adverse  Reaction  Section" 
be  changed  to  "Serious  Adverse 
Reaction."  Another  comment  suggested 
that  the  discontinued  eye  summary 
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table  be  deleted.  FDA  disagrees  with 
both  of  these  comments.  The  first 
comment  invites  subjectivity  of 
reporting  adverse  events. 
Discontinuation  information  could 
provide  important  safety  or  efficacy 
information  and  should  be  reported. 

Comments  pertaining  to  preclinical 
information  are  summarized  as  follows: 

Concerning  microbiology,  most 
comments  submitted  for  clarification  or 
minor  changes  in  test  methods  have 
been  included  in  the  revised  guidance. 
Many  of  these  comments  addressed 
preparation  of  the  microbial  challenge 
used  to  conduct  the  test.  Substantive 
comments  on  the  disinfection  efficacy 
tests,  which  are  the  stand  alone  and 
regimen  tests,  addressed  the  panel  of 
test  organisms,  the  methodology,  and 
the  performance  criteria. 

Concerning  test  organisms,  one 
comment  recommended  that  FDA  add 
to  the  current  panel  of  microorganisms 
used  for  evaluating  antimicrobial 
efficacy. 

This  comment  was  rejected.  FDA 
believes  the  current  panel  is  adequate 
for  determining  the  substantial 
equivalence  of  newly  marketed 
products.  Mtmufactiu^rs  may  choose  to 
test  products  against  additional 
microorganisms  during  product 
evaluation;  however.  FDA's  current 
policy  is  that  labeling  claims  may  not 
highlight  product  efficacy  against 
individual  microorganisms. 

Concerning  methodology,  comments 
addressed  the  need  to  include  organic 
load  and  biofilm  in  the  test  procedures. 

FDA's  position  remains  unchanged 
regarding  the  inclusion  of  organic  load 
to  establish  the  substantial  equivalence 
of  disinfecting  solutions.  FDA  did  not 
incorporate  two  separate  comments  on 
organic  load  (i.e. .  one  that  suggested 
inclusion  of  a  mild  organic  load  in  the 
stand  alone  test  procedure  eind  one  that 
recommended  elimination  of  organic 
load  in  the  regimen  test).  Stand  alone 
disinfecting  products  are  labeled  with 
cleaning  instructions  to  remove  organic 
load.  For  lens  care  regimens  with  milder 
disinfecting  agents,  it  is  necessary  to 
include  removal  of  simulated  lens 
deposits  during  cleaning  and  rinsing 
steps. 

FDA  rejected  a  comment  to  evaluate 
biofilm  in  the  lens  case.  The  issue  of 
biofilm  formation  can  be  adequately 
addressed  through  labeling 
recommendations  for  daily  cleaning  and 
frequent  lens  case  replacement. 

Concerns  were  raised  on  the  currently 
recommended  performance  regimen 
criteria  of  less  than  three  colony  forming 
units  to  determine  substantial 
equivalence  of  disinfecting  regimens. 


FDA  agrees  that  manufacturers  should 
have  alternative  performance  criteria 
due  to  limited  experience  with  the 
revised  regimen  test  procedure. 
Therefore,  the  guidance  has  been 
revised  to  include  an  option  based  on 
directly  comparing  regimen  test  results 
for  the  device  with  those  obtained  for  a 
predicate  dovice. 

FDA  revised  the  guidance  to  include 
the  experimental  error  (+/-0.5  log)  in  the 
performance  criteria  requiring  stasis  on 
yeast  and  mold  counts. 

Based  on  the  comments  received 
concerning  the  bacteriostasis  test,  the 
following  revisions  have  been  made  in 
the  guidance: 

1.  A  correction  to  eliminate  a 
microbial  rechallenge  in  the 
bacteriostasis  test. 

2.  Including  bacteriostasis  testing 
outside  of  the  actual  product  container. 

FDA  has  incorporated  most  suggested 
clarifications  for  chemistry  and 
manufacturing.  Revisions  include  the 
following  for  chemistry: 

1.  A  solution  compatibility  test  has 
been  included  in  all  product  test 
matrices. 

2.  A  wetting  angle  test  is 
recommended  for  all  conditioning 
solutions  in  the  test  matrix. 

3.  The  following  example  has  been 
added  as  a  modification  not  requiring  a 
510(k):  Nonsignificant  manufacturing 
changes  made  in  accordance  with  21 
CFR  807.81  that  meet  good 
manufacturing  practice  requirements. 

Comments  on  the  protocol  for 
establishing  shelf-life  concerned 
microbiology  and  chemistry  testing. 

1.  FDA  rejected  the  suggestion  that 
sponsors  should  submit  and/or 
reference  data  from  identically  packaged 
contact  lens  care  products  to  support 
shelf-life  sterility  since  a  product 
formulation  may  affect  microbial  growth 
during  storage. 

2.  ITDA  has  added  the  statement  that 
manufacturing  changes  to  smaller  bottle 
sizes  from  identical  materials,  using  an 
approved  shelf-life  protocol,  is  an 
example  of  a  change  not  requiring  a 
510(k). 

3.  FDA  has  deleted  the 
recommendation  for  disinfection 
efficacy  testing  at  the  end  of  the 
recommended  shelf  life. 

4.  FDA  has  included  container 
inversion  as  one  example  for  maximally 
testing  the  container/closure  system  as 
clarification,  and  not  as  a  specific 
recommendation. 

5.  FDA  has  reevaluated  the 
recommendation  for  accelerated  testing 
for  establishing  shelf  life  beyond  2  years 
and  the  recommendation  for  6  months 
ambient  temperature  data  prior  to 
marketing.  The  recommendation  that 


any  shelf-life  request  beyond  2  years 
should  be  based  on  real  time  data  has 
been  eliminated.  The  guidance 
recommends  that  companies  provide 
their  shelf-life  protocol  in  their  510(k) 
and  certify  that  they  will  have  shelf-life 
data  sufficient  to  support  their  labeled 
expiration  date  prior  to  marketing  their 
device. 

Toxicology  comments  received  on  the 
product  specific  test  matrices  include: 

1.  Replacing  the  ciurent  3-day  acute 
ocular  irritation  test  with  a  5-day  test. 

2.  Adding  an  additional  battery  of 
toxicology  tests  for  the  higher  than 
marketed  concentrations. 

3.  Including  cytotoxicology  and  an 
ocular  irritation  toxicology  screening 
test  for  active  ingredients  within 
marketed  concentrations  and  for  lower 
than  marketed  concentrations. 

FDA's  response  to  these  comments  are 
as  follows: 

1.  The  suggested  3-day  acute  ocular 
irritation  test  currently  in  the  guidance 
is  based  on  historical  evidence  that  if 
adverse  events  occur,  they  will 
generally  manifest  themselves  durij^ 
the  3-day  time  period.  If  a  sponsor 
prefers  the  5-day  test,  this  is  acceptable. 

2.  While  the  additional  battery  of  tests 
for  the  higher  than  marketed 
concentrations  may  be  appropriate  in 
some  cases  depending  on  the 
ingredients,  they  are  not  generally 
appropriate  for  all  product  specific 
matrices. 

3.  FDA  agrees  that  toxicology 
screening  is  appropriate  and  the 
guidance  has  been  revised  accordingly. 

Several  comments  were  received 
concerning  labeling.  Many  of  these 
suggested  editorial  changes  which  have 
been  incorporated  in  the  revised 
guidance.  The  following  four  labeling 
comments  were  rejected: 

1.  FDA  has  not  deleted  the  warning, 
"To  Avoid  Contaminating  Your 
Solution,  Do  Not  Transfer  to  Other 
Bottles  or  Containers."  This  warning 
was  recommended  by  the  Ophthalmic 
Devices  Panel  as  one  means  of  helping 
to  minimize  contamination.  FDA 
believes  that,  at  a  minimum,  this 
warning  should  be  on  larger-sized 
bottles. 

2.  Company  phone  numbers  to  which 
adverse  reactions  should  be  reported  is 
still  included  as  a  means  of  encouraging 
device  reporting  back  to  the 
manufacturer. 

3.  Boxed  warnings  were  included  in 
the  "Write-it-Right"  labehng  example  to 
provide  an  example  of  labeling 
developed  according  to  specific 
principles.  These  warnings  remain  in 
the  guidance  because  they  are  examples 
and  not  specific  recommendations. 
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4.  FDA  has  revised  the  labeling 
examples  to  make  product-speciHc 
warnings  more  direct. 

FDA  will  continue  to  evaluate  and 
amend  the  guidance  in  the  future  if 
changes  are  necessary  to  assure  the 
continued  safety  and  effectiveness  of 
contact  lens  care  products. 

IV.  Significance  of  a  Guidance 

In  the  past,  guidances  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidances  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements,  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guidance  is  not  being 
issued  under  the  authority  of  §  10.90(b). 
This  guidance  document  represents  the 
agency's  current  thinking  on  the  tests 
the  agency  believes  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  transitional  contact  lens 
care  products.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

V.  Requests  for  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  and  to  the  contact  person 
(addresses  above)  comments  on  the 
revised  guidance.  Two  copies  of  any 
comments  should  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  revised 
guidance  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Comments  received  will  be 
considered  in  future  revisions  of  the 
guidance. 

FDA/CDRH  maintains  an  entry  on  the 
World  Wide  Web  (WWW)  for  easy 
access  to  information  including  text, 
graphics,  and  files  that  may  be 
downloaded  to  a  PC  with  access  to  the 
Web.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the 
"Guidance  for  Industry;  Premarket 
Notification  (510(k))  for  Contact  Lens 
Car*^  Pmrlnrtc  "  dcvice  safety  alerts, 
FetitrsI  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manu&cturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 


at  http://www.fda.gov/cdrh.  "Guidance 
for  Industry  Premarket  Notification 
(510(k))  Guidance  Document  for  Contact 
Lens  Care  Products"  will  be  available  on 
the  Ophthalmic  Guidance  Document 
page  at:  http://^^ww.fda.gov/cdrh/ode/ 
ed.op.html.  A  TOct-only  version  of  the 
CDRH  Web  site  is  also  available  from  a 
computer  or  VT-100  compatible 
terminal  by  dialing  1-800-222-0185 
(terminal  settings  are  8/1/N).  Once  the 
modem  answers,  press  Enter  several 
times  and  then  select  menu  choice  1: 
FDA  Bulletin  Board  Service.  From  there 
follow  instructions  for  logging  in,  and  at 
BBS  Topics  Page,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health  for 
general  information,  or  arrow  down  for 
specific  topics. 

Dated:  May  28, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
Pocument  Identifier:  HCFA-R-183] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFit),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0M6)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  currently 
approved  collection;  title  of  Information 
Collection:  Voluntary  Customer  Surveys 
to  Implement  Executive  Order  12862 


within  HCFA;  Form  No.:  HCFA-R-183; 
Use:  These  voluntary  customer  surveys 
will  be  used  to  implement  E.O  12862  to 
ascertain  customer  satisfaction  with 
HCFA  programs  in  terms  of  service 
quality.  Surveys  will  involve 
individuals  that  are  in  direct  or  indirect 
beneficiaries  of  HCFA  service  and/ or 
assistance,  not  partners.  Frequency: 
Annually;  Affected  Public:  Individuals 
or  households;  Number  of  Respondents: 
1;  Total  Annual  Responses:  1;  Total 
Annual  Hours:  1. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed  , 

information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
0MB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  May  29.  1997. 
Edwin  J.  GlatzeL 

Director.  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

A  dministration . 

[FR  Doc.  97-14759  Filed  6-5-97;  8:45  am) 

BIUJNG  CODE  4120-03-M 


HEALTH  AND  HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Prostate,  Lung,  Colo- 
rectal and  Ovarian  (PLCO)  Cancer 
Screening  Trial  Expansion  for  Minority 
Enrollment. 

Date.July9, 1997. 

Time:  8:30  a.m.  to  5:30  p.m. 

Place:  Executive  Plaza  North, 
Conference  Room  E,  6130  Executive 
Boulevard,  Rockville,  MD  20852. 

Contact  Person:  Wilma  Woods,  Ph.D., 
Scientific  Review  Administrator, 
National  Cancer  Institute,  NIH, 
Executive  Plaza  North,  Room  609,  6130 
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Executive  Boulevard.  MSC  7410, 
Bethesda.  MD  20892-7410,  Bethesda. 
MD  20892-7410,  Telephone:  301/496- 
7903. 

Purpose/Agenda:  To  evaluate  and 
review  grant  applicants. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosiire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  E)omestic  Assiitance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
SuppK)rt;  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control) 

Dated:  Jane  1, 1997. 
LaVeme  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-14843  FUed  6-5-97;  8:45  am) 

BtLUNQCOM  4440-01-M 


HEALTH  AND  HUIMAN  SERVICES 

National  Institutes  of  HMtth 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Minority  Adolescent  HTV 
Research  Proiect. 

Date:  June  9, 1997. 

Time:  1:00  p.m. 

P/ace;  Teleconference,  National  Cancer 
Institute,' Executive  Plaza  North,  Conference 
Room  G,  6130  Executive  Boulevard. 
Bethesda,  MD  20892. 

Contact  Person:  Lalita  Palekar,  Ph.D.. 
Scientific  Review  Administrator.  National 
Cancer  Institute.  NIH.  Elxecutive  Plaza  North. 
Room  601.  6130  Executive  Boulevard,  MSC 
7410.  Bethesda,  MD  20892-7410,  Telephone: 
301/496-7575. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  hmding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  coaiidenUal  trade  secrets  or 
commercial  property  such  as  patentable 


material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,^sicer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  June  1,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14844  Filed  6-5-97;  8:45  am] 

BHXJNO  COOe  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

Name  of  Committee:  National  Human 
Genome  Research  Institute,  Special  Emphasis 
Panel  02. 

Date:  June  17. 1997. 

Time:  8:30-9:30  am. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pilce.  Rockville,  MD  20852. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Croup,  Ethical,  Legal,  and  Social 
Implications  Subcommittee. 

Z)trte.Junel7,1997.  * 

Time:  9:30  am-5:00  pm. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Name  of  Committee:  National  Human 
Genome  Research  Institute,  Special  Emphasis 
Panel  03. 

Date:  June  18,  1997. 

Time.- 8:30-12:00  noon. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group.  Genome  Research  Review 
Subcommittee. 

Date:  June  18, 1997. 

Time:  12:00  noon-6:00  pm. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  Committee:  National  Human 
Genome  Research  Institute,  Special  Emphasis 
Panel  01. 

Date:  July  9,  1997. 


Time:  8:30-5:00  pm. 

Place:  ANA  Hotel,  2401  M  Street,  NW., 
Washington.  D.C.  20037. 

Contact  Person:  Rudy  Pozzatti,  Ph.D., 
Office  of  Scientific  Review,  National  Center 
for  Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  Room  604, 
Bethesda,  Maryland  20892.  (301)  402-0838. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
applications  and/or  contract  proposals,  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
contract  proposals,  the  disclosure  of  wliich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  June  1,  1997. 
LaVeme  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14846  Filed  6-5-97;  8:45  am] 
BILUNO  COOC  4t4(M>1-M 


DEPARTMEI^  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutt     ♦  m^^m   -r-.dth; 
Notice  of  Closed  Meet^r.9 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Sp>ecial  Emphasis  Panel. 

Ztete:  June  23, 1997. 

Time:  11:15  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn, 
Room  90-26.  5600  Fishers  Lane.  Rockville. 
MD  20857,  Telephone:  301-443-6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
apphcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  [personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 
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Dated:  June  1.1997. 
LaVerne  Y.  StringSeld, 

Committee  Management  Officer.  NJH. 
[FR  Doc.  97-14842  Filed  5-5-97;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  StnviCES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closp-  MAeting 

Pursuant  to  Section  19{(i)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences: 

Committee  Name:  Minority  Biomedical 
Research  Support  Subcommittee  (MBRS) 
Special  Emphasis  Panel. 

Z?o/e:  June  18,  1997. 

Time:  2:00  p.m. — until  conclusion. 

Place:  Telephone  Conference,  Natcher 
Building — Room  1  AS-19,  45  Center  Drive, 
Bethesda,  Maryland  20892-6200. 

Contact  Person:  Michael  A.  Sesma,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive, 
Room  lAS-19,  Bethesda,  MD  20892-6200, 
301-594-2048. 

Purpose:  To  review  institutional  research 
training  grant  applicaUons. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle.     1 1 

This  itieeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research:  93.880,  Minority 
Access  Research  Careers  [MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRS)) 

Dated:  lune  1,1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-14845  Filed  6-5-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPART 

HUWA^ 


MEfVT  OF  WFALTH  AND 


National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R44  application  (97-53). 

Dotes;  June  17,  1997. 

Time:  1:00  p.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
NaUonal  Institutes  of  Health,  Bethesda,  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R42  Application  (97-51). 

Dotes.  June  18,  1997. 

Time:  9:00  a.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive. 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
POl  application  (97-52). 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Dates:  June  19-20,  1997. 

Time:  8:30  a.m. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Dr.  George  Hausch.  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel— Review  of 
Contract  (97-56). 

Dates:  June  23,  1997. 

Time:  1:00  p.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  prof>osals. 

Name  of  SEP:  National  InsUtute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
Contract  (97-58). 

Dates;  June  24, 1997. 

Time:  2:30  p.m. 


Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, , 
Grants  Review  Section,  4500  Center  Drive. 
Natcher  Building.  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
POl  application  (97-44). 

Dates:  July  6-«,  1997. 

Time:  8:30  a.m. 

Place:  N^arriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Dr.  Philip  Washko, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/ Agenda :  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Sftecial  Emphasis  Panel-Review  of 
POl  application  (97-46). 

Dates;  July  14-15,  1997. 

Time:  8:30  a.m. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section.  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda. 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicaUon  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  June  1.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14847  Filed  6-5-97;  8:45  am) 
BUJJNG  COOe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-06] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 
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SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  tbe  homeless. 
FOR  FURTHER  INFORMAT10H  CONTACT: 
Mark  Johnston,  room,  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at 1-80&-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 


opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  carmot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  &«e  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins.  Air  Force  Real  Estate 
Agency  (Area— MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington  DC  20332- 
8020;  (202)  767-4184;  Energy:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner.  General  Services 
Administration.  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director,  Real  Estate  Policy 
Division,  Naval  Facilities  Engineering 
Command,  Code  241  A,  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 


Dated:  May  29.  1997. 
Fred  Kamas,  Jr., 

Acting  Deputy  Assistant  Secretary,  for 
Economic  Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  06/06/97 

Suitable/Available  Properties 

Buildings  (by  State) 

North  Carolina 

Bldg.  117.  Camp  Lejeune 

Greater  Sandy  Run  Training  Area 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Number:  779720042 

Status:  Unutilized 

Comment:  1456  sq.  ft.,  frame,  off-site  use 

only 
Bldg.  118,  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542- 
Landholding  Agency:  Navy 
Property  Number  779720043 
Status:  Unutilized 
Comment:  1456  sq.  ft.,  frame,  off-site  use 

only 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Kansas 

Bldg.  2703.  Forbes  Field 
Co:  Topeka  KS 

Landholding  Agency:  Air  Force 
Property  Number:  189720042 
Status:  Unutilized 

Comment:  192.000  sq.  ft.  warehouse,  needs 
major  repairs 

Nebraska 

Bldg.  64 

Offutt  AFB 

Silver  Creek  Co:  Nance  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189720040 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  most  recent  use — 

admin.,  needs  major  rehab,  possible 

asbestos/lead  base  paint 

Land  (by  State) 

Nebraska 

Land/Offutt  Comm.  Annex  No.  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number:  189720041 
Status:  Unutilized 

Comment:  354  acres,  most  recent  use — radio 
transmitter  site,  wetlands,  isolated  area 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Marine  Pollution  Laboratory 
Granite  Canyon 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  GSA 
Property  Number:  549720005 
Status:  Surplus 

Reason:  Secured  Area,  GSA  Number:  &-C- 
CA-1499 

North  Carolina 

Bldg.  M178,  Camp  Lejeune 


UMI 
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Camp  Johnson  Area 

Camp  Lajeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779720044 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  TC1059,  Camp  Lejeune 
French  Creek  Area 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779720045 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Oklahoma 

Bldgs.  4a,  4b,  6.  8,9,  11,  12 

NIPER 

Bartlesville,  Co:  Washington.  OK  74003- 

Landholding  Agency:  Energy 

Property  Number:  419720003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Wisconsin 

North  Point  Light  Station 
North  Point  Co:  Milwaukee  Wl  53211-5860 
Landholding  Agency:  GSA 
Property  Number:  549720004 
Status:  Excess 
Reason:  Other 

Comment:  No  legal  access,  GSA  Number:  1- 
U-WI-577 

Port  Washington  Light  Station 

Port  Washington  Co:  Ozaukee  WI  53074- 

Landholding  Agency:  GSA 

Property  Number:  549720006 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  nuiterial,  GSA  Number  1-U-WI- 

577 


/Sti 


Land  (by  State) 

Louisiana 

Harrison  Lock  &  Dam  No.  2 
Harrisonburg  Co:  Catahoula  LA  71340- 
Landholding  Agency:  GSA 
Property  Number:  549720003 
Status:  Excess 

Reason:  Flood  way,  GSA  Number  7-D-LA- 
0552 

[FR  Doc.  97-14522  Filed  6-5-97;  8:45  ami 
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DEPAmTMENT  OF  THE  INTERIOR 

Fish  ri^:  yy^id-i*e  Se^vce 


Avaiiab'  i'y  of  O^a^;  ^erove^y  ^<ar  'or 
\f'-e  Sant-3  C'uz  Cypfess  -CuD'essu>. 
A.oramsiana)  tor  Rev-ew  ana  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

s^ummary:  The  U.S.  Fish  and  Wildlife 

;  Service)  announces  the 
availability  for  public  review  of  a  draft 
Recovery  Plan  for  the  Santa  Cruz 
cypress  [Cupressus  abramsiana).  The 
Santa  Cnu  cypress  is  a  tree  restricted  to 


5  populations  totalling  approximately 
5,100  individuals  in  Santa  Cruz  and  San 
Mateo  counties,  California. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  5,  1997  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventura,  California 
93003;  and  the  Santa  Cruz  Public 
Library,  224  Church  St.,  Santa  Cruz,  CA 
95060.  Requests  for  copies  of  the  draft 
recovery  plan  and  written  comments 
and  materials  regarding  this  plan  should 
be  addressed  to  Judy  Hohman,  Acting 
Field  Supervisor,  at  the  above  Ventura 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Rutherford,  Botanist,  at  the 
above  Ventura  address,  (805)  644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measiu^s  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  imless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  diuing  recovery 
plan  development.  The  Service  will 
considjer  all  information  presented 
during  the  public  conunent  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 


Individualized  responses  to  comments 
will  not  be  provided. 

The  Santa  Cruz  cypress  is  a  tree  in  the 
Cypress  family  (Cupressaceae)  currently 
and  historically  located  in  patches 
within  coastal  chaparral  and  mixed 
evergreen  forests  on  sandy  or  gravelly, 
well  drained  soils  in  Santa  Cruz  and 
San  Mateo  counties,  California.  This 
species  has  been  threatened  by 
conversion  of  habitat  to  agiiculture, 
logging,  residential  development, 
genetic  introgression,  interruption  of 
natiu^l  fire  patterns,  disease  and  insect 
infestations,  and  invasion  of  alien  plant 
species. 

This  plan  provides  a  framework  for 
the  recovery  of  the  Santa  Cruz  cypress 
so  that  protection  by  the  Act  is  no 
longer  necessary.  To  accomplish  this 
objective,  needed  tasks  include: 
protection  from  incompatible  land  uses 
(i.e.,  timber  harvest,  agriculture, 
developments,  recreation), 
implementation  of  resource 
management  plans  that  would  manage 
for  long-term  viability  of  the 
populations  (i.e.,  mimic  natural  fire 
regime,  address  genetic  introgression, 
and  control  insect  infestations),  and 
further  research  into  the  biology  of  the 
species  and  the  threats  facing  it. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  sptecified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 
Don  Weathers, 

Acting  Regional  Director,  U.S.  Fish  and 

Wildlife  Service,  Region  1 . 

[FR  Doc.  97-14669  Filed  6-5-97;  8:45  am) 

BtUJNG  CODE  4310-55-P    - 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Incidental  Take  Permit  for  Red- 
cockaded  Woodpeckers  in  Association 
With  Timber  Management  Activities  on 
Two  Properties  in  Alachua  and  Citrus 
Counties,  Florida;  Availability  of  an 
Environmental  Assessment  and 
Receipt  of  a  Joint  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Holnam,  Inc.,  Crystal  River 
Limestone  Mine  and  Carl  L.  Johnson, 
Trustee,  Eric  Parker  Realtor  Kallman 
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tract  (Applicants)  have  jointly  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
(ITP)  pursuant  to  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  The  proposed  permit 
would  authorize  the  incidental  take  of  a 
federally  endangered  species,  the  red- 
cockaded  woodpecker,  Picoides  borealis 
(RCW),  known  to  occur  on  the  two  tracts 
of  lands  owned  by  the  Applicants.  The 
Holnam,  Inc.,  Crystal  River  Limestone 
Mine  ownership  (HCR  Tract)  is  located 
in  Citrus  County,  Florida.  The  Eric 
Parker  Realtor  Kallman  ownership 
(Kallman  Tract)  is  located  in  Alachua 
County,  Florida.  The  Applicants  are 
requesting  an  ITP  in  order  to  harvest  the 
timber  on  their  respective  properties  for 
economic  reasons.  The  proposed  ITP 
would  authorize  incidental  take  of  a 
single  RCW  on  the  Kallman  Tract  and 
up  to  two  groups  of  RCWs  on  the  HCR 
Tract,  in  exchange  for  mitigation 
elsewhere  as  described  further  in  the 

SUPPt^MEHTARY  INFORMATION  section 
below. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NfEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6).  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  "No  Surprises" 
assurances  should  the  Service 
determine  that  an  FTP  will  be  granted 
and  based  upon  the  submitted  HCP. 
Although  not  explicitly  stated  in  the 
HCP,  the  Service  has,  since  August 
1994,  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  niPs.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  ADDRESSES).  The 
Service  is  soliciting  public  comments 
and  review  the  applicability  of  the  "No 


Surprises"  Policy  to  this  application 
and  HCP. 

DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  July  7, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard.  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216-0912. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Comments 
must  be  submitted  in  writing  to  be 
processed.  Please  reference  permit 
number  PRT-829937  in  such  comments, 
or  in  requests  of  the  documents 
discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110;  or  Ms.  Dawn 
Zattau.  Fish  and  Wildlife  Biologist, 
Jacksonville  Fi^d  Office,  (see 
ADDRESSES  above),  telephone:  904/232- 
2580,  extension  120. 
SUPPLEMENTARY  INFORMATION:  The  RCW 
is  a  territorial,  non-migratory 
cooperative  breeding  bird  species. 
RCWs  live  in  social  units  called  groups 
which  generally  consist  of  a  breeding 
pair,  the  current  year's  offspring,  and 
one  or  more  helpers  (normally  adult 
male  o^pring  of  the  breeding  pair  from 
previous  years).  Groups  maintain  year- 
round  territories  near  their  roost  and 
nest  trees.  The  RCW  is  unique  among 
the  North  American  woodpeckers  in 
that  it  is  the  only  woodpecker  that 
excavates  its  roost  and  nest  cavities  in 
living  pine  trees.  Each  group  member 
has  its  ovra  cavity,  although  there  may 
be  multiple  cavities  in  a  single  pine  tree. 
The  aggregate  of  cavity  trees  is  called  a 
cluster.  RCWs  forage  almost  exclusively 
on  pine  trees  and  they  generally  prefer 
pines  greater  than  10  inches  diameter  at 
breast  height.  Foraging  habitat  is 
contiguous  with  the  cluster.  The 
number  of  acres  required  to  supply 
adequate  foraging  habitat  depends  on 
the  quantity  and  quality  of  the  pine 
stems  available. 

The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 


and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature  fire-maintained  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
young  pine  plantations,  agricultural 
fields,  and  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
occurs  in  13  Southeastern  States),  but 
remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
federally  owned  lands  such  as  military 
installations  and  national  forests. 

The  most  recent  estimate  of  the  status 
of  the  State  of  Florida's  RCW  population 
is  1995.  Data  indicates  that  1,285  active 
RCW  clusters  occur,  of  which  1,063 
(82.7  percent)  exist  on  Federal  lands, 
128  (10  percent)  exist  on  State-owned 
lands,  and  94  (7.3  percent)  exist  on 
private  lands. 

Both  the  RCWs  on  both  the  Kallman 
and  HCR  Tracts  exist  in  a  highly 
fragmented  landscape.  As  indicated  in 
the  accompanying  HCP,  data  suggests 
that  the  RCW  population  on  both  tracts 
are  experiencing  a  long-term  decline 
that  will  result  in  local  extirpation  at 
some  point  in  the  near  futvire.  The 
nearest  known  RCWs  to  the  Kallman 
property  occur  at  Camp  Blanding  (15 
miles  away)  and  some  isolated  scattered 
groups  in  western  Putnam  County  (15 
miles  away).  Few  suitable  RCW  habitats 
and  groups  located  in  region  of  the  HCR 
Tract  are  scattered  among 
predominately  agricultural  lands.  Thirty 
RCW  groups  occur  within  13  miles  of 
the  HCR  Tract  at  the  Goethe  State  Forest 
and  vicinity,  1  group  on  private  lands 
10  miles  to  the  southeast,  and  58  groups 
approximately  17  miles  away  at 
Withlacoochee  State  Forest. 

One  family  of  the  threatened  Florida 
scrub  jay  [Aphelocoma  coerulescens 
coerulescens)  occur  on  the  HCR  Tract 
but  will  not  be  affected  by  the  proposed 
timber  harvesting  activities  and  are  not 
subject  to  the  IIP  request  from  the 
Applicants. 

The  HCP  provides  mitigation 
measures  for  the  proposed  incidental 
taking  including  habitat  enhancement 
and  translocation  of  the  remaining 
RCWs  during  a  3-year  mitigation  period, 
or  imtil  success  is  achieved,  whichever 
is  shorter.  The  HCP  provides  a  funding 
mechanism  for  these  mitigation 
measures. 

HCR  Tract 

The  conservation  measures  proposed 
to  offset  impacts  are: 

•  The  Applicant  will  construct  and 
install  a  minimum  of  four  (4)  completed 
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artlBcial  cavity  inserts  within  three  (3) 
selected  recruitment  clusters  within  the 
Osceola  National  Forest  (OSNF).  The 
recruitment  cluster  locations  will  be 
determined  in  cooperation  with  the 
Applicant,  the  U.S.  Forest  Service 
(USFS)  and  the  Service. 

•  Artificial  cavity  inserts  will  be 
screened  for  two  (2)  weeks  and  checked 
twice  for  leakage  and  cracks. 

•  Once  the  artificial  cavities  are  in 
place,  the  single  male  RCW  will  be 
translocated  to  one  of  the  newly-created 
recruitment  sites.  Work  within  the 
occupied  RCW  habitat  onsite  will  be 
restricted  until  the  single  male  RCW  is 
translocated.  Temporary  foraging  and 
roosting  habitat  will  be  provided,  at  a 
quantity  consistent  with  Service 
guidelines. 

•  Monitoring  will  be  conducted  for 
three  (3)  years  or  until  success  is 
achieved,  whichever  is  less.  Success  is 
defined  as  establishment  of  new 
breeding  group  in  any  of  the  newly- 
created  recruitment  sites.  Two  (2)  visits 
to  the  receiving  site  will  be  made 
weekly  for  the  first  two  (2)  months 
following  translocation  of  the  single 
male  RCW.  Surveys  of  the  remaining 
newly-created  recruitment  sites  will 
take  place  four  (4)  times  during  the 
following  nesting  season  to  monitor 
reproductive  status  and  success. 

Kallman  Tract 

The  conservation  measures  proposed 
to  offset  impacts  are: 

•  The  Applicant  will  construct  and 
install  a  minimum  of  four  (4)  completed 
artificial  cavity  inserts  within  one  (1) 
selected  recruitment  clusters  within  the 
OSNF.  The  recruitment  cluster  location 
will  be  determined  in  cooperation  with 
the  Applicant,  the  USFS,  and  the 
Service. 

•  Artificial  cavity  inserts  will  be 
screened  for  two  (2)  weeks  and  checked 
twice  for  leakage  and  cracks. 

•  Once  the  artificial  cavities  are  in 
place,  the  single  male  RCW  will  be 
translocated  to  an  existing  cluster  site  at 
the  Ocala  National  Forest  (ONF).  Work 
within  the  occupied  RCW  onsite  will  be 
restricted  until  die  single  male  RCW  is 
translocated.  Temporary  foraging  and 
roosting  habitat  will  be  provided,  at  a 
quantity  consistent  with  Service 
guidelines. 

•  Monitoring  of  the  tnmslocated  male 
RCW  will  take  place  the  morning 
following  release.  Subsequent 
monitoring  will  take  place  one  (1)  week 
later.  Four  (4)  visits  will  be  made  during 
the  following  nesting  season, 
coordinated  with  ONF  staff.  Any  other 
monitoring  data  collected  by  ONF  staff 
will  be  reported  to  the  Applicant. 


More  details  on  the  mitigation  and 
minimization  measures  are  oudined  in 
the  Applicants'  HCP. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives, 
including  the  proposed  action.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit  and 
implementation  of  the  HCP  as  submitted 
by  the  Applicants. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  ITP  would  not  have 
significant  effects  on  the  human 
environment  in  the  project  area. 

2.  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  ouUined  in 
the  documentation  of  this  decision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  ITP  are  addressed  by 
other  regulations  and  statutes  under  the 
jurisdiction  of  other  government 
entities.  The  validity  of  the  Service's 
ITP  is  contingent  upon  the  Applicant's 
compliance  with  the  terms  of  the  permit 
and  all  other  laws  and  regulations  under 
the  control  of  State,  local,  and  other 
Federal  governmental  entities. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  FTP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

On  Thursday,  January  16,  1997.  the 
Service  published  a  notice  in  the 
Federal  Register  announcing  the  Final 
Revised  Procedures  for  implementation 
of  NEPA  (NEPA  Revisions),  (62  FR 
2375-2382).  The  NEPA  revisions  update 
the  Service's  procedures,  originally 
published  in  1984,  based  on  changing 
trends,  laws,  and  consideration  of 
public  comments.  Most  importantly,  the 
NEPA  revisions  reflect  new  initiatives 


and  Congressional  mandates  for  the 
Service,  particularly  involving  new 
authorities  for  land  acquisition 
activities,  expansion  of  grant  programs 
and  other  private  land  activities,  and 
increased  Endangered  Species  Act 
permit  and  recovery  activities.  The 
revisions  promote  cooperating  agency 
arrangements  with  other  Federal 
agencies;  early  coordination  techniques 
for  streamlining  the  NEPA  process  with 
other  Federal  agencies.  Tribes,  the 
States,  and  the  private  sector;  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
ordere.  Section  1.4  of  die  NEPA 
Revisions  identify  actions  that  may 
qualify  for  Categorical  Exclusion. 
Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions,  ff  exceptions  to 
categorical  exclusions  apply,  under  516 
DM  2,  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  cannot  be  used.  Among  the 
types  of  actions  available  for  a 
Categorical  Exclusion  is  for  a  "low 
effect"  HCP/incidental  take  permit 
application.  A  "low  effect"  HCP  is 
defined  as  an  application  that, 
individually  or  cumulatively,  has  a 
minor  or  negligible  effect  on  the  species 
covered  in  the  HCP  [Section  1.4(C)(2)]. 

The  Service  may  consider  the 
Applicants'  FTP  request  and  HCP  such 
a  Categorical  Exclusion.  The  Service  is 
soliciting  for  public  comments  on  this 
determination.  The  Service  is 
announcing  the  availability  of  the  EA 
since  the  project's  environmental 
documents  were  finalized  shortiy  after 
the  NEPA  Revisions  were  released. 
However,  the  Service  may  make  a  final 
determination  that  this  action  is 
categorically  excluded. 

Dated:  May  28.  1997. 
Noreen  K.  Clough, 
Regional  Director. 

(FR  Doc.  97-14785  Filed  6-5-97;  8:45  am) 
MUJNO  CODE  4310-66-P 
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SUMMARY:  This  notice  sets  forth 
summaries  of  the  United  States 
negotiating  positions  on  agenda  items 
and  resolutions  submitted  by  other 
countries  for  the  tenth  regular  meeting 
of  the  Conference  of  the  Parties  (COPlO) 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  Comments 
have  been  solicited  and  a  public 
meeting  has  been  held  to  discuss  these 
negotiating  positions. 
DATES:  This  notice  shall  go  into  effect  on 
June  6,  1997. 

ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief,  Office  of 
Management  Authority;  4401  North 
Fairfax  Drive.  Room  430,  Arlington, 
Virginia  22203.  Fax  number  703-358- 
2280. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  B.  Stansell  or  Dr.  Susan  S. 
Lieberman,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service:  telephone  703/358-2093;  fax: 
703/358-2280;  E-mail: 
r9oma cites@mail .  fws.gov . 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  monitor 
and  regulate  international  trade  in 
certain  animal  and  plant  species  which 
are  or  may  become  threatened  with 
extinction,  and  are  listed  in  Appendices 
to  the  treaty.  Currently  136  countries, 
including  the  United  States,  are  CITES 
Parties.  CITES  calls  for  biennial 
meetings  of  the  Conference  of  the 
Parties  (COP)  which  review  its 
implementation,  make  provisions 
enabling  the  CITES  Secretariat  (in 
Switzerland)  to  carry  out  its  functions, 
consider  amending  the  lists  of  species  in 
Appendices  1  and  II,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention.  The 
tenth  regular  meeting  of  the  Conference 
of  the  Parties  to  CITES  (COPlO)  will  be 
held  in  Harare,  Zimbabwe,  Jxme  9-20, 
1997. 

A  series  of  Federal  Register  notices 
and  two  public  meetings  already  held, 
have  provided  the  public  with  an 
opportunity  to  participate  in  the 
development  of  U.S.  positions  for 
COPlO.  A  Federal  Register  notice 
concerning  possible  U.S.  submissions  of 
species  amendments  and  resolutions  for 
consideration  at  COPlO  (with  a  request 
for  public  comments)  was  published  on 
March  1, 1996  (61  FR  8019).  A  Federal 
Register  notice  announcing  a  public 


meeting  to  discuss  an  international 
study  of  the  effectiveness  of  CITES  was 
published  on  June  14,  1996  (61  FR 
30255).  A  Federal  Register  notice 
requesting  information  on  the  Service's 
consideration  of  amendments  to  the 
Appendices  was  published  on  August 
28, 1996  (61  FR  44324).  A  Federal 
Register  notice  concerning  the 
provisional  agenda  of  COPlO  as  well  as 
proposed  resolutions  and  agenda  items 
being  considered  was  also  published  on 
August  28,  1996  (61  FR  44332).  A 
Federal  Register  notice  concerning 
proposed  U.S.  negotiating  positions  for 
agenda  items  and  resolutions  submitted 
by  other  countries  was  published  on 
April  17,  1997  (62  FR  18777).  A  public 
meeting  held  October  3, 1996  solicited 
comments  on  proposed  U.S. 
submissions  of  species  amendments, 
resolutions,  and  agenda  items  for 
consideration  at  COPlO,  and  a  public 
meeting  held  on  April  25.  1997  allowed 
for  discussion  of  U.S.  positions  on 
species  amendments  and  resolutions 
submitted  by  other  CITES  Parties,  and 
agenda  items  leading  up  to  COPlO. 

Negotiating  Positions 

In  this  notice,  the  Service  summarizes 
the  United  States  positions  on  agenda 
items  and  resolutions  for  COPlO  (other 
than  proposals  to  amend  the 
Appendices,  which  will  be  published  in 
a  separate  notice),  which  have  been 
submitted  by  other  countries  and  the 
CITES  Secretariat.  A  Federal  Register 
notice  was  published  on  March  27,  1997 
(62  FR  14689)  outlining  rationales  for 
resolutions  and  discussion  documents 
submitted  by  the  United  States;  those 
issues  will  not  be  discussed  in  detail 
here.  Interested  members  of  the  public 
should  refer  to  those  notices  for 
discussion  of  relevant  issues.  Numerals 
next  to  each  agenda  item  or  resolution 
correspond  to  the  numbers  used  in  the 
provisional  agenda  [COPlO  Doc.  10.1 
(Rev.)l  received  from  the  CITES 
Secretariat. 

Some  documents  have  not  yet  been 
received  from  the  CITES  Secretariat  and 
may  not  be  received  until  the  meeting 
of  the  COP  itself.  Other  documents  were 
received  only  days  before  this  notice 
was  finalized,  and  therefore  insufficient 
time  was  available  to  develop  a  U.S. 
negotiating  position.  A  list  of 
documents  received  by  the  Service  to 
date  is  available  on  request  (see 
ADDRESSES,  above). 

Ln  the  discussion  that  follows,  the 
description  of  each  proposed  resolution 
is  followed  by  a  brief  rationale 
explaining  the  basis  of  the  United  States 
position.  The  Service  outlines  these 
final  negotiating  positions  on  agenda 
items  and  resolutions  submitted  by 


foreign  countries  for  COPlO  with  the 
understanding  that  new  information 
that  becomes  available  during 
discussions  prior  to  and  at  COPlO  can 
often  lead  to  modifications  of  these 
positions.  The  U.S.  delegation  will  fully 
disclose  any  and  all  position  changes 
and  the  rationale(s)  explaining  them 
through  daily  public  briefings  at  COPlO. 

Negotiating  Positions:  Summaries 

/.  Opening  Ceremony  by  the  Authorities 
of  Zimbabwe 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  by  the 
Secretariat  on  this  item.  It  is  traditional 
that  the  host  country  conduct  an 
opening  ceremony  at  a  CITES  COP. 

n.  Welcoming  Addresses 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  by  the 
Secretariat  on  this  item.  It  is  traditional 
that  the  host  country  make  welcoming 
remarks  at  the  opening  of  a  CITES  COP. 

W.  Adoption  of  the  Rules  of  Procedure 
(This  Item  Consists  of  two  Subitems) 

1.  Voting  Before  Credentials  Have  Been 
Accepted  [Doc.  10.4] 

Comments:  No  comments  received  on 
this  subitem  issue. 

U.S.  Negotiating  Position:  No 
document  has  yet  been  received  from 
the  Secretariat  on  this  issue.  The  United 
States  believes  that  delegations  to 
international  treaty  conferences  should 
be  able  to  obtain  credentials  from  their 
government  prior  to  attending  the 
meeting,  and  as  such  should  not  be 
entitled  to  vote  until  their  credentials 
are  approved.  However,  some  fiexibility 
is  acceptable  in  certain  circumstances. 
The  United  States  does  not  believe  that 
delegates  whose  credentials  are  pending 
should  be  denied  access  to  meetings  or 
the  ability  to  speak,  but  decisions  on 
such  issues  should  go  through  the 
Credentials  Committee  at  the  COP. 

2.  Adoption  of  the  Rules  of  Procedure 
(Doc.  10.3) 

Comments:  One  conunent  received  on 
this  issue.  The  commenter  expressed 
support  for  the  U.S.  government's 
proposed  negotiating  position. 

U.S.  Negotiating  Position:  A 
provisional  version  of  the  Rules  of 
Procedure,  which  describe  the  manner 
in  which  a  COP  is  conducted,  are 
distributed  prior  to  all  CITES  COPs  by 
the  Secretariat.  The  United  States 
supports  the  provisional  version  of  the 
Rules  of  Procediu«  as  received.  The 


UMI 


Federal  Rpyistf-    '  Vol.  62.  No.  109  /  Friday,  June  6,  1997  /  Notices 


31129 


United  States  is  not  aware  of  any 
changes  from  previously  adopted  Rules 
of  Procedure  that  will  be  proposed.  The 
United  States  notes  that  the  Rules  of 
Procedure  were  modified  at  COP9  to 
allow  for  a  simplified  procedure  for 
approving  secret  ballots.  Those  changes 
were  handled  smoothly,  and  the  United 
States  does  not  believe  that  this 
provision  should  be  altered.  However,  at 
COP9  many  country  delegates  had 
problems  with  the  procedure  by  which 
the  Secretariat  issued  secret  ballots.  The 
United  States  will  work  through  the 
Bureau  at  the  COP  to  simplify  this 
process  (which  would  not  involve  any 
modification  of  the  Rules  of  Procedure), 
in  order  to  be  prepared  for  any  secret 
ballot  vDte(s]. 

rv.  Election  of  Chairman  and  Vice- 
Chairmati  of  the  Meeting  and  of 
Chairman  of  Committees  I  and  II  and  of 
the  Budget  Committee 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  for  this  item 
by  the  Secretariat.  The  United  States 
will  support  the  election  of  a 
Conference  Chair  &om  Zimbabwe,  and  a 
highly  qualified  Vice-Chair  of  the 
Conference  and  Committee  Chairs 
representing  the  geographic  diversity  of 
CITES. 

The  Chair  of  the  CITES  Standing 
Committee  (Japan)  will  serve  as 
temporary  Chair  of  the  COP  until  a 
permanent  Conference  Chair  is  elected. 
It  is  traditional  for  the  host  country  to 
provide  the  Conference  Chair.  The 
Conference  Chair  will  serve  as  Presiding 
Officer  of  the  Conference  and  also  of  the 
Conference  Bureau,  the  executive  body 
which  manages  the  business  of  the 
Conference:  other  members  of  the 
Conference  Bureau  include  the 
Conunittee  Chairs  (discussed  below), 
the  members  of  the  Standing 
Committee,  and  the  Secretary  General. 

The  major  technical  work  of  the 
CITES  is  done  in  the  two 
contemporaneous  Conm[iittees,  and  thus 
Committee  Chairs  must  have  great 
technical  knowledge  and  skill.  In 
addition,  CITES  benefits  from  active 
participation  and  leadership  of 
representatives  of  every  region  of  the 
world.  The  United  States  will  support 
the  election  of  Committee  Chairs  and  a 
Vice-Chair  of  the  Conference  having 
requisite  technical  knowledge  and  skills 
and  also  reflecting  the  geographic  and 
cultural  diversity  of  CITES  Parties. 


V.  Adoption  of  the  Agenda  and  Working 
Programme  [Doc.  10.1  (Rev.);  Doc.  10.2; 
Doc.  10.2.1;  Doc.  10.2. 2 j 

Coniments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  Provisional 
versions  of  the  Agenda  and  the  Working 
Progranmie  for  COP  10  have  been 
received  from  the  Secretariat.  The 
United  States  supports  those 
documents,  but  continues  to  review 
whether  some  issues  currently  allocated 
to  Committee  I  (scientific  issues)  should 
be  moved  to  Committee  II  (management 
and  other  technical  issues),  due  to 
subject  matter,  workload  and  time.  The 
U.S.  believes  that  similar  agenda  items 
dealing  with  similar  issues  should  be 
discussed  one  after  the  other  on  the 
agenda.  For  example,  the  issues  of 
illegal  trade  in  whale  meat  and  the 
relationship  between  CITES  and  the 
International  Whaling  Commission 
should  be  moved  on  the  agenda  to  be 
sequential. 

VI.  Establishment  of  the  Credentials 
Committee 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Committee:  No 
document  will  be  prepared  by  the 
CITES  Secretariat  on  this  agenda  item. 
The  United  States  supports  the 
establishment  of  the  Credentials 
Committee. 

The  establishment  of  the  Credentials 
Committee  is  a  pro  forma  matter.  The 
Credentials  Committee  approves  the 
credentials  of  delegates  to  the  COP  by 
confirming  that  they  are  official 
representatives  of  their  governments, 
thereby  affording  them  the  right  to  vote 
in  Committee  and  Plenary  sessions.  The 
United  States  was  a  member  of  the 
Credentials  Committee  at  COP9. 

Vn.  Report  of  the  Credentials  Committee 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  by  the 
Secretariat  on  this  agenda  item.  The 
United  States  supports  adoption  of  the 
report  of  the  Credentials  Committee  if  it 
does  not  recommend  the  exclusion  of 
legitimate  representatives  of  countries 
that  are  Parties  to  CITES.  The  United 
States  will  encourage  timely  production 
of  Credentials  Committee  reports  at  the 
COP. 

Adoption  of  the  report  is  generally  a 
pro  forma  exercise.  Representatives 
whose  credentials  are  not  in  order 
should  be  afforded  observer  status  as 
provided  for  under  Article  XI  of  the 
Convention.  If  there  is  evidence  that 
credentials  are  forthcoming  but  have 


been  delayed,  representatives  can  be 
allowed  to  vote  on  a  provisional  basis. 
A  liberal  interpretation  of  the  Rules  of 
Procedure  on  credentials  should  be 
adhered  to  in  order  to  permit  clearly 
legitimate  representatives  to  participate. 
Exclusion  of  Party  representatives 
whose  credentials  are  not  in  order  could 
undermine  essential  cooperation  among 
Parties.  Greater  vigilance  is  necessary 
however  in  cases  of  close  votes,  or 
decisions  to  be  made  by  secret  ballot. 

Vni.  Admission  of  Observers  [Doc.  10.5] 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Position:  Support 
admission  to  the  meeting  of  all 
technically  qualified  non-goverrmiental 
organizations  and  oppose  unreasonable 
limitations  on  their  full  participation  at 
COPIO. 

Non-governmental  organizations 
representing  a  broad  range  of 
viewpoints  and  perspectives  play  a  vital 
and  important  role  in  CITES  activities 
and  have  much  to  offer  to  the  debates 
and  negotiations  at  a  COP.  Their 
participation  is  specifically  provided  by 
Article  XI  of  the  Convention.  The 
United  States  supports  the  opportunity 
for  all  technically  qualified  observers  to 
fully  participate  at  COPs,  as  is  standard 
CITES  practice.  The  United  States  has 
approved  49  organizations  as  observers 
to  COPlO,  and  will  fully  support  their 
accreditation  and  active  participation  in 
the  meeting.  The  United  States  also 
supports  flexibility  and  openness  in 
approval  of  documents  produced  by 
non-governmental  organizations,  and 
the  dissemination  of  these  documents  to 
delegates;  such  information  sharing  is 
vital  to  decision-making  and  scientific 
and  technical  understanding  at  a  CITES 
meeting. 

IX.  Matters  Related  to  the  Standing 
Committee  (This  Item  Consists  of  Three 
Subitems) 

Comments:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Positions: 

1.  Report  of  the  Chairfnan  fDoc.  10.6] 

No  document  has  yet  been  received. 
The  United  States  will  fully  support  the 
presentation  of  a  report  by  the  Chairman 
of  the  Standing  Committee  (Japan) 
regarding  the  execution  of  the 
Committee's  responsibilities  and  its 
activities  that  accurately  reflects  the 
discussions  and  decisions  of  the 
Committee.  A  U.S.  negotiating  position 
on  the  Chair's  report  is  pending  receipt 
of  the  document. 
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2.  Regional  Representation  [Doc.  10.7]         1.  Secretariat  Report  (Doc.  10.8] 


At  C0P9  membership  in  the  Standing 
Committee  was  increased  for  those 
CITES  regions  with  a  large  number  of 
Parties.  Current  membership  on  the 
Standing  Committee  is  as  follows:  Chair 
(Japan),  two  representatives  for  Asia 
(Japan  and  Thailand),  three 
representatives  for  Africa  (Namibia, 
Senegal,  and  Sudan),  two 
representatives  for  Europe  (Russian 
Federation  and  United  Kingdom),  one 
representative  for  North  America 
(Mexico),  one  representative  for  Oceania 
(Papua  New  Guinea),  two 
representatives  for  Central,  South 
America,  tmd  the  Caribbean  (Argentina 
and  Trinidad  and  Tobago),  Depositary 
Govenunent  (Switzerland),  Previous 
Host  Coimtry  (United  States),  and  Next 
Host  Country  (Zimbabwe).  Doc.  10.7 
was  not  received  in  time  from  the 
Secretariat  to  be  considered  in  this 
notice. 

There  have  been  further  discussions 
in  the  Standing  Committee  since  COP9 
on  the  division  of  responsibilities 
among  regional  representatives. 
EHscussions  focused  on  the  question  of 
which  subregions  and  topicad  areas  each 
Regional  representative  would  speak  on 
and  officially  represent.  The  issue  of 
clarifying  the  responsibilities  of  the 
Regional  representatives  has  also  been 
discussed  at  meetings  of  the  Animals 
and  Plants  Committees.  The  United 
States  will  support  a  division  of 
responsibilities  as  decided 
independently  by  each  Region. 

3.  Election  of  New  Regional  and 
Alternate  Regional  Members 

The  United  States  encourages 
membership  which  will  continue  the 
active  role  of  the  Standing  Committee. 
The  Regional  Representative  for  North 
America  from  COPQ  until  the  present 
has  been  Mexico.  Discussions  will  take 
place  at  the  begiiming  of  COPlO  among 
the  three  North  American  CITES  Parties 
(United  States,  Mexico,  and  Canada)  on 
which  country  should  be  the  regional 
representative  between  COPlO  and 
COPll. 

X.  Reports  of  the  Secretariat  (This  Item 
Consists  of  Three  Subitews) 

Conunents:  No  comments  received  on 
this  issue. 

U.S.  Negotiating  Positions:  The 
United  States  considers  the  issues 
which  the  documents  cover  essential 
and  important  matters.  However,  either 
documents  have  not  yet  been  received 
for  any  of  the  three  subitems  or  were  not 
received  in  time  from  the  Secretariat  to 
be  considered  in  this  notice. 


2.  Strategic  Plan  [Doc.  10.9] 

The  United  States  notes  that  the 
strategic  plan  of  the  Secretariat  adopted 
at  C0P9  was  a  beginning,  but  was  in 
need  of  much  improvement.  In  order  to 
improve  the  effectiveness  of  strategic 
planning  for  CITES,  the  United  States 
supports  the  recommendation  of  the 
"Study  of  the  Effectiveness  of  the 
Convention"  (see  item,  XIII.  1.,  below) 
that  the  Secretariat  should  develop  a 
strategic  plan  to  guide  its  work.  As 
stated  in  the  Study  of  the  Effectiveness 
of  the  Convention,  produced  by 
Environmental  Resources  Management 
(ERM),  the  ".  .  .  plan  should  include 
programme  and  policy  requirements 
with  a  priority  set  of  actions  to  be 
undertaken  by  the  Parties,  Standing 
Committee  and  Secretariat."  The  United 
States  believes  that  a  strategic  plan  must 
be  developed  in  consultation  with  the 
Standing  Committee  and  the  Parties, 
and  as  such  anything  submitted  by  the 
Secretariat  for  consideration  at  COPlO 
will  need  close  scrutiny  by  the  Parties. 
The  United  States  has  no  objection  in 
principle  to  the  Secretariat  seeking  or 
contracting  with  outside  organizations 
or  persons  for  assistance  in  drafting  this 
plan,  but  any  action  by  the  Secretariat, 
including  candidates  and  the  final 
selection  should  be  openly  and 
completely  discussed  in  the  Standing 
Committee,  and  final  approval  of  any 
outside  entities  to  perform  work  in  this 
regard  should  rest  with  the  Standing 
Committee. 

3.  Working  Plan  (Doc.  10.10] 

The  United  States  looks  forward  to  a 
detailed  analysis  of  the  working  plan  of 
the  Secretariat.  The  Secretariat  must  be 
guided  by  the  COP  in  its  work  plan  for 
the  period  between  COPlO  and  COPll, 
and  as  such  it  is  up  to  the  COP  to  review 
the  draft  working  plan  and  decide  on 
the  work  and  structure  of  the  Secretariat 
that  it  deems  most  appropriate,  in  line 
with  the  priorities  of  the  Parties.  The 
United  States  believes  that  discussion  of 
the  working  plan  and  strategic  plan 
must  be  in  concert  with  discussions  in 
the  Budget  Committee,  and  in  full 
recognition  of  any  budgetary 
implications.  The  U.S.  has  received  this 
document,  but  has  not  yet  completed  its 
review.  There  are  serious  concerns 
about  some  of  the  budgetary 
implications  in  the  dociunent,  however. 

XI.  Financing  and  Budgeting  of  the 
Secretariat  and  of  Meetings  of  the 
Conference  of  the  Parties  (This  Item 
Consists  of  Four  Subitems) 

Comments:  Two  comments  were 
received  on  this  issue.  One  commenter 


referred  to  this  issue  in  general  terms, 
noting  that  the  U.S.  should  closely 
scrutinize  the  Secretariat's  rationale  for 
increasing  COP  attendance  fees,  and 
questioned  whether  the  Secretariat  was 
commingling  funds  remaining  from 
COP9  (and  any  future  excess  funds  from 
COPlO)  with  "general  operating  funds" 
between  the  COPs.  Another  commenter 
stated  that  the  United  States  "should 
not  shirk  its  obligation  to  provide 
promised  funds  so  that  CITES  may 
continue  to  ensure  that  this  [wildlife] 
trade  does  not  cause  a  detriment  to 
wildlife  populations  everywhere."  This 
organization  urged  the  Service  to 
impress  upon  the  Department  of  State 
the  importance  of  CITES  and  suggested 
that  CITES"  core  budget  "be  reduced  if 
some  items  in  the  budget  could  become 
"projects"  subject  to  external  funding." 
U.S.  Negotiating  Position:  The  United 
States  advocates  fiscal  responsibility 
and  accountability  on  the  part  of  the 
Secretariat  and  the  COP.  The  United 
States  plans  to  be  an  active  participant 
in  discussions  in  the  Budget  Committee 
at  COPlO.  The  United  States  will 
endeavor  to  explore  whether  any  funds 
are  being  commingled.  The  United 
States  has  fulfilled  its  1997  pledge  to  the 
CITES  Trust  Fund.  Relevant  documents 
were  not  received  in  time  frt>m  the 
Secretariat  to  be  considered  in  this 
notice. 

1.  Financial  Report  for  1994, 1995  and 
1996  [Doc.  10.11] 

U.S.  Negotiating  Position:  Issues 
associated  with  the  financial  report  of 
the  Secretariat  will  be  fully  discussed  at 
COPlO  and  the  United  States  will 
closely  scrutinize  and  analyze  the 
relevant  documents. 

2.  Anticipated  Expenditures  for  1997 
[Doc.  10.12] 

U.S.  Negotiating  Position:  Issues 
associated  with  anticipated  1997 
expenditures  of  the  Secretariat  will  be 
fully  discussed  at  COPlO  and  the  United 
States  will  closely  scrutinize  and 
analyze  the  relevant  dociunents. 

3.  Budget  for  1998-2000  and  Medium- 
term  Plan  for  1998-2002  [Doc.  10.13] 

U.S.  Negotiating  Position:  The  United 
States  will  closely  scrutinize  and 
analyze  the  document(s)  when  received. 
The  United  States  believes  that  it  is 
important  to  coordinate  Budget 
Committee  discussions  with  discussions 
in  Committees  I  and  Q  that  may  have 
budgetary  implications.  For  example, 
when  a  resolution  with  budgetary 
implications  is  approved  by  Committee 
I  or  II  (and  then  sent  to  Plenary  for 
adoption),  it  should  be  conveyed  to  the 
Budget  Conunittee  in  time  for  it  to  be 
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factored  into  the  budget.  There  have 
been  cases  at  previous  meetings  of  the 
COP  where  the  Budget  is  already 
approved,  and  the  Committees  are 
taking  decisions  that  may  have  financial 
implications.  The  United  States  will 
work  through  the  Bureau  at  the  COP  to 
deal  with  this  issue. 

4.  External  Funding  [Doc.  10.14] 

U.S.  Negotiating  Position:  External 
funding  refers  to  the  financial  support 
by  Party  governments  and  non- 
governmental organizations  for  projects 
that  have  been  approved  as  priorities  for 
CITES  by  the  Standing  Committee  under 
a  previously  established  procedure.  This 
procedure  is  designed  to  avoid  any 
conflicts  of  interest  or  even  the 
appearance  of  a  conflict  when 
approving  projects  and  channeling 
funds  between  the  provider  and 
recipient.  These  externally  funded 
projects  are  outside  of  the  CITES  Trust 
Fund.  It  has  been  decided  by  the 
Standing  Committee  that  under  no 
circumstances  are  any  UNEP  overhead 
costs  to  be  assessed  on  these  projects. 

The  United  States  continues  to 
contribute  external  funding  to  Standing 
Committee-approved  projects  including 
delegate  travel  to  the  COP,  support  for 
committee  meetings,  CITES  enforcement 
and  implementation  training,  and 
biological  studies  of  significantly  traded 
species,  when  funds  are  available. 

Xn.  Committee  Reports  and 
Recommendations  (This  Item  Consists 
of  Four  Subitems) 

Comments:  One  comment  was 
received  on  sub-item  No.  3;  see  below. 

1.  Animals  Committee 

(a)  Report  of  the  Chairman  [Doc.  10.1 5) 

U.S.  Negotiating  Position:  The  United 
States  fully  supports  the  presentation  of 
a  report  by  the  Chairman  of  the  Animals 
Committee  regarding  the  execution  of 
the  Committee's  responsibilities  and  its 
activities  that  accurately  reflect  the 
discussions  and  decisions  of  the 
Committee.  A  position  on  that  report  is 
pending  receipt  of  the  document. 

(b)  Regional  representation  [Doc.  10.17] 

U.S.  Negotiating  Position:  The  United 
States  supports  the  active  role  of  the 
Animals  Committee  in  scientific  and 
management  issues  pertaining  to  animal 
species  listed  in  the  CITES  Appendices. 
We  encourage  membership  which  will 
continue  the  active  role  of  the  Animals 
Committee,  and  selection  of  a  Chair 
with  a  strong  commitment  to  a  pro€u:tive 
Animals  Committee  committed  to 
conservation.  The  United  States  has 
always  participated  actively  in  the  work 
of  the  Animals  Committee,  and  will 


continue  to  be  an  active  participant  in 
all  Committee  functions. 

At  COP9  membership  on  the  Animals 
Committee  was  increased  for  those 
regions  with  a  larger  number  of  Parties. 
Current  membership  includes:  Africa 
(two  representatives),  Asia  (two 
representatives),  Europe  (one 
representative),  North  America  (one 
representative),  Oceania  (one 
representative).  Central,  South  America, 
and  the  Caribbean  (two  representatives). 
The  Regional  representatives  are 
selected  by  their  respective  regional 
caucuses  at  the  COP.  The  Chair  and 
Vice-Chair  will  be  selected  by  the  new 
Animals  Committee,  during  a  meeting  to 
be  held  at  the  close  of  COPlO. 

During  recent  discussions  in  the 
Animals  Committee  the  issue  of 
increased  representation  for  the 
European  Region  was  discussed,  since 
the  Region  now  has  31  countries  and 
was  not  given  additional  representation 
at  C0P9.  Consequently,  at  COPlO,  there 
may  be  a  recommendation  to  increase 
the  number  of  representatives  for  the 
European  Region  to  two.  The  United 
States  supports  an  increase  of  one 
additional  representative  for  the 
European  Region. 

The  United  States  has  submitted  a 
resolution  "Establishment  of 
Committees"  (Doc.  10.27)  for  the 
purpose  of  amending  Res.  Conf.  9.1, 
Annexes  2  and  3.  This  resolution 
discusses  the  designation  of  members  of 
the  Animals  and  Plants  Committees.  It 
recommends  that  the  official  members 
should  be  Party  governments,  not 
individuals.  The  United  States  strongly 
believes  that  Party  countries,  not 
individuals,  are  members  of  CITES,  and 
therefore  proposed  this  change  to  be 
consistent  with  standard  international 
practices,  and  to  avoid  potential, 
perceived,  or  real  conflicts  of  interest. 
Individual  countries  would  be  asked  to 
name  qualified  individuals  as  contact 
points  for  committee  matters,  but  the 
members  themselves  would  be  the 
governments. 

(c)  Election  of  New  Regional  and 
Alternate  Regional  Members 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  by  the 
Secretariat  on  this  issue.  Currently,  Dr. 
Charles  Dauphine  of  Canada  is  the 
North  American  regional  representative 
on  the  Animals  Committee.  The  United 
States  anticipates  adoption  of  out 
proposed  resolution  that  will  change  the 
regional  representative  to  a  country 
rather  than  an  individual  (as  discussed 
above).  At  COPlO,  the  United  States, 
Canada,  and  Mexico  v«rill  meet  to  decide 
which  country  should  be  the  regional 
Animals  Committee  representative 


between  COPlO  and  COPll.  At  that 
time,  the  country  will  nominate  an 
individual  to  serve  as  contact  point.  If 
that  individual  cannot  continue  serving 
for  any  reason,  the  country  selected  wiU 
nominate  another  individual. 

The  other  CITES  geographic  regions 
will  also  meet  and  decide  on  their 
Animals  Committee  representatives. 
Those  decisions  are  made  by  the 
individual  regions.  The  United  States 
position  will  be  to  encourage  regions  to 
nominate  countries  that  are  committed 
to  full  participation  in  the  work  of  the 
committees.  Doc.  10.15  was  not  received 
in  time  to  be  considered  for  this  notice. 

2.  Plants  Conmiittee 

(a)  Report  of  the  Chair  [Doc.  10.16] 

U.S.  Negotiating  Position:  The  United 
States  welcomes  the  presentation  of  a 
report  by  the  Chair  of  the  Plants 
Committee  regarding  the  execution  of 
the  Committee's  responsibilities  and  its 
activities,  that  accurately  reflects  the 
discussions  and  decisions  of  the 
Committee.  A  position  on  that  report  is 
pending  evaluation  of  the  docimient. 
Doc.  10.16  was  not  received  in  time  to 
be  considered  for  this  notice. 

(b)  Regional  Representation  (Doc.  10.7] 

U.S.  Negotiating  Position:  At  COP9,  as 
with  the  Animals  Committee, 
membership  on  the  Plants  Committee 
was  increased  for  those  regions  with  a 
larger  number  of  Parties.  Current 
membership  includes:  Africa  (two 
representatives),  Asia  (two 
representatives),  Europe  (one 
representative),  North  America  (one 
representative),  Oceania  (one 
representative),  and  Central,  South 
America,  and  the  Caribbean  (two 
representatives).  The  Regional 
representatives  are  selected  by  their 
respective  Regional  caucuses  at  COPlO, 
and  a  Chair  and  Vice-Chair  will  be 
selected  by  the  new  Plants  Committee, 
during  a  meeting  to  be  held  at  the  close 
of  COPlO.  Doc.  10.7  was  not  received  in 
time  from  the  Secretariat  to  be 
considered  in  this  notice. 

(c)  Election  of  New  Regional  and 
Alternate  Members 

U.S.  Negotiating  Position:  No 
document  will  be  prepared  by  the 
Secretariat  on  this  issue.  Currently,  Dr. 
Bruce  MacBryde  of  the  Service's  Office 
of  Scientific  Authority  is  the  North 
American  Regional  representative  to  the 
Plants  Committee.  The  United  States 
anticipates  adoption  of  our  proposed 
resolution  that  will  change  the  regional 
representative  to  a  country  rather  than 
an  individual  (as  discussed  above  under 
Animals  Committee).  At  COPlO,  the 
United  States,  Canada,  and  Mexico  will 
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meet  to  decide  whiT:h  country  should  be 
the  regional  Plants  Committee 
representative  between  COPIO  and 
COPll.  At  that  time,  the  selected 
country  will  nominate  an  individual  to 
serve  as  its  contact  point.  If  that 
individual  caimot  continue  serving  for 
any  reason,  the  country  selected  will 
nominate  another  individual. 

The  other  CITES  geographic  regions 
will  also  meet  and  decide  on  their 
Plants  Committee  representatives.  Those 
decisions  are  made  by  the  individual 
regions.  The  United  States  position  will 
be  to  encourage  regions  to  nominate 
countries  that  are  committed  to  full 
participation  in  the  work  of  the 
committees. 

3.  Identification  Manual  Committee 
[Doc.  10.17) 

Comments:  One  comment  received  on 
this  issue  expressed  strong  support  for 
the  "continuing  development  of  animal 
and  plant  identification  manuals  for  use 
by  port  and  border  enforcement 
authorities."  This  commenter 
encouraged  the  Service  "to  sponsor,  or 
seek  private  funding  for,  the  production 
of  identification  manuals  for  CITES- 
listed  herptiles  in  trade..." 

U.S.  Negotiating  Position:  No 
document  has  yet  been  received.  The 
United  States  will  continue  to  support 
the  continuing  development  of  animal 
and  plant  identification  manuals  for  use 
by  port  and  border  enforcement 
authorities,  in  providing  a  standard  of 
reference  for  the  identification  of  CITES 
species,  within  available  resources  and 
priorities.  The  United  States  particularly 
applauds  the  United  Kingdom's  efforts 
in  developing  the  general  CITES  guide 
to  plants  in  trade.  The  United  States 
plans  to  assess  alternatives  presented  by 
the  Secretariat  for  updating  animal 
sections  of  the  Identification  Manual, 
and  encourages  and  will  consider  all 
comments  from  other  Parties  as  to  the 
value  of  the  Identification  Manual.  The 
United  States  also  believes  that  the 
posting  of  the  Identification  Manual  on 
the  Internet  to  facilitate  access  by  all 
CITES  Parties  should  be  explored  and 
discussed,  considering  all  the  costs  and 
benefits  of  so  doing. 

The  United  States  believes  that 
enforcement  officers  of  the  Parties  must 
be  equipped  with  guides  which  are 
accurate,  realistic,  and  helpful  in  the 
identification  of  the  many  CITES 
species  and  products  found  in  trade 
throughout  the  world.  Toward  this  end, 
the  United  States  supported  the  efforts 
of  the  Canadian  government  in 
producing  a  series  of  extremely  useful 
and  highly  professional  identification 
manuals  for  certain  CITES  species  in 
international  trade. 


4.  Nomenclature  Committee 

U.S.  Negotiating  Position:  Doc.  10.18 
and  Doc.  10.19  was  not  received  in  time 
from  the  Secretariat  to  be  considered  in 
this  notice. 

(a)  Report  of  the  Chairman  [Doc.  10.18) 

(b)  Recommendations  of  the  Committee 
[Doc.  10.19) 

Xin.  Evolution  of  the  Convention 
(This  Item  Consists  of  Two  Subitems) 

1.  How  to  Improve  the  Effectiveness  of 
the  Convention 

Comments:  Comments  were  received 
from  four  organizations  on  this  general 
issue,  some  of  which  were  directly 
related  to  the  points  raised  in  the  ERM 
Study,  while  others  were  not.  One 
commenter  agreed  with  the  draft  U.S. 
position  that  the  ERM  study 
demonstrated  that  the  majority  of  CITES 
Parties  believe  that  the  actual  text  of  the 
Convention  should  not  be  changed.  This 
commenter  also  called  for  greater 
cooperation  between  CITES  and  the 
Convention  on  Biological  Diversity,  as 
discussed  in  the  ERM  findings,  and 
stated  that  such  cooperation  or 
"consultation"  include  other  "relevant 
organizations  such  as  the  SSN  [Species 
Survival  Network]."  This  commenter 
also  urged  the  U.S.  to  approach  ERM 
recommendation  5C  on  stricter  domestic 
measures  "with  trepidation,"  and  urged 
the  U.S.  to  "promote  steadfastly  the 
primacy  of  CITES  over  other 
international  trade  regimes."  Another 
commenter,  in  discussing  findings  in 
the  ERM  study,  stated  that  the  U.S. 
should  promote  "meaningful 
discussion"  of  CITES"  "failure  to 
accommodate  sustainable  use,  and  the 
abuse  of  stricter  domestic  measures  to 
prevent  trade,"  and  called  on  the  U.S. 
to  advocate  that  stricter  domestic 
measures  only  be  applied  by  Parties  in 
consultation  with  range  states  when 
such  measures  affect  "a  species  beyond 
the  borders  of  the  country  imposing  the 
measures."  This  commenter  also  stated 
that  the  U.S.  "should  support  a 
continued  self-evaluation  of  the 
functions  and  effectiveness  of  CITES." 
Another  commenter  stated  that  the  ERM 
Study  should  "continue  in  the 
appropriate  form,"  but  added  that  the 
Parties  should  defer  development  of  a 
resolution  on  sustainable  use.  One 
commenter  supported  the  "continuation 
and  expansion  of  the  review  process" 
subject  "to  the  condition  that  the 
contractor  be  afforded  adequate  time 
and  funds  to  complete  the  process  in  a 
systematic  and  orderly  fashion." 


(a)  Comments  From  the  Parties  and 
Organizations  on  the  Study  [Doc.  10.20] 

U.S.  Negotiating  Position:  At  the 
Ninth  Meeting  of  the  COP  to  CITES  in 
Fort  Lauderdale,  Florida,  November 
1994  (COP9),  the  COP  decided  to  assign 
the  CITES  Standing  Committee  the  task 
of  conducting  a  review  of  the 
effectiveness  of  the  provisions  and 
implementation  of  the  Convention,  and 
to  report  its  findings  to  the  next  meeting 
of  the  COP. 

The  CITES  Standing  Committee 
appointed  a  team  to  undertake  the 
review  including  an  independent 
consultant  and  two  individuals  chosen 
by  the  Committee  for  the  information 
gathering  portion  of  the  project.  On 
December  21,  1994,  the  CITES 
Secretariat  published  Notification  to  the 
Parties  No.  831,  which  contained  a  call 
for  proposals  from  prospective 
consultants  to  conduct  the  study  on  the 
effectiveness  and  implementation  of  the 
Convention.  The  firm  of  Environmental 
Resources  Management  (ERM),  based  in 
London,  United  Kingdom,  was 
ultimately  selected  for  the  task.  That 
selection  was  made  by  a  Monitoring 
Committee  of  CITES  Parties,  including 
several  representatives  to  the  CITES 
Standing  Committee.  The  Monitoring 
Committee,  which  was  selected  by  the 
Standing  Committee,  was  made  up  of 
representatives  of  the  following 
governments:  Argentina,  Canada,  Japan, 
Namibia,  New  Zealand,  and  the  United 
Kingdom.  The  study  itself  and  the 
report  that  was  produced  were  reviewed 
by  the  same  Monitoring  Committee,  and 
the  report  was  presented  to  the 
December  1996  meeting  of  the  CITES 
Standing  Committee.  The  CITES 
Standing  Committee  selected  Jaques 
Bemey  (retired  Deputy  Secretary 
General  of  CITES)  and  Marshall  Jones 
(Assistant  Director  for  International 
Affairs,  U.S.  Fish  and  Wildlife  Service) 
or  Dr.  Susan  Lieberman  (Chief,  CITES 
Operations  Branch,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service),  as  the  technical 
advisors  on  the  project. 

The  initial  phase  of  this  review  was 
designed  to  collate  information 
including  but  not  necessarily  limited  to 
the  following:  the  stated  and  implied 
objectives  of  the  Convention  and  their 
continued  relevance  to  the  conservation 
of  wild  fauna  and  flora;  the  degree  of 
effectiveness  of  conservation  for 
representative  species  listed  in  the  three 
Appendices  of  CITES  and  the  extent  of 
this  degree  of  conservation  that  can  be 
attributed  to  the  implementation  of  the 
Convention;  the  relationship  of  the 
Convention  to  other  global  or  regional 
conservation  treaties  or  agreements  and 
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how  the  objectives  of  the  Convention 
may  be  enhanced  or  hindered  by  the 
existence  and  implementation  of  these 
treaties  or  agreements;  the  ease  and 
effectiveness  of  implementation, 
including  enforcement,  of  the 
Convention  in  Party  states;  and  the 
anticipated  and  actual  roles  of  various 
participants  in  the  implementation  of 
the  Convention,  including  Party  states, 
non-Party  states,  national  and 
international  conservation 
organizations,  and  national  and 
international  trade  and  development 
organizations. 

ERM,  the  contractor  on  the  study, 
transmitted  a  questionnaire  to  all  CITES 
Parties  (132  countries  at  the  time),  as 
well  as  international  non-governmental 
organizations,  hi  addition, 
representatives  of  ERM  met  in  person 
with  several  governments,  in  order  to 
obtain  more  detailed  responses  to  the 
questionnaire  and  in  order  to  assist  ERM 
in  preparing  its  report  on  the 
effectiveness  of  the  Convention.  ERM 
was  not  able  to  meet  with  all  Parties  to 
the  Convention  while  preparing  their 
report,  due  primarily  to  time  constraints 
inherent  in  the  project.  Therefore,  ERM 
invited  other  countries  in  the  region  of 
the  Party  it  was  visiting  to  attend  the 
meetings  in  question  for  group  as  well 
as  private  consultations  (discussed  in 
greater  detail,  below). 

Each  country  that  was  visited  was 
asked  by  ERM  to  independently  decide 
how  to  consult  with  neighboring 
countries,  as  well  as  with  non- 
governmental organizations;  the 
questionnaire  sent  to  the  Parties 
recommends  broad  consultation.  The 
United  States  supported  an  exceedingly 
broad,  transparent,  and  consultative 
process,  with  active  input  from  all  non- 
governmental organizations  interested 
in  the  effectiveness  of  CITES  and  the 
conservation  of  species  subject  to 
international  trade.  ERM  stated  that  it 
was  limited  in  the  countries  it  planned 
to  visit,  based  on  time  and  funding 
constraints. 

The  Monitoring  Committee 
mentioned  above  worked  with  ERM  to 
plan  the  country  visits.  As  outlined  in 
the  ERM  Study,  national  consultations, 
headed  by  either  "core  team  members" 
of  the  ERM  Study  or  ERM  regional  ofBce 
staff,  were  held  in  the  following  regions 
and  countries  (the  consultations  in 
question  were  variable  in  levels  of 
contact  and  depth  as  indicated  in  the 
ERM  Study):  Africa  (Egypt,  Kenya, 
Namibia,  Senegal,  South  Africa  and 
Zimbabwe);  Asia  (India,  Japan  and 
Thailand);  Europe  (separate 
consultations  with  members  of  the 
European  CITES  Committee  and  the 
Russian  Federation);  North  America 


(Canada,  Mexico  and  the  United  States); 
Oceania  (Australia);  and  South  America, 
Central  America  and  the  Caribbean 
(Argentina,  Brazil,  Chile,  Colombia, 
Costa  Rica  and  Trinidad  and  Tobago). 

In  addition  to  these  consultations, 
ERM  held  meetings  with  CITES 
Secretariat  staff  and  international  non- 
governmental organizations  (the  World 
Conservation  Union-IUCN,  the  World 
Wide  Fund  For  Nature/Worid  Wildlife 
Fund-WWF,  Trade  Records  Analysis  of 
Fauna  and  Flora  In  Commerce- 
TRAFFIC,  and  the  World  Conservation 
Monitoring  Centre-WCMC).  ERM  also 
indicated  that  they  consulted  with  the 
Secretariats  of  the  International  Tropical 
Timber  Organization,  Convention  on 
Biological  Diversity  (CBD),  Ramsar 
Convention  on  Wetlands  of 
International  Importance,  Convention 
on  the  Law  of  the  Sea,  International 
Convention  on  the  Regulation  of 
Whaling  (FWC),  and  the  Convention  on 
Migratory  Species  of  Wild  Animals. 

The  United  States  appreciates  that 
ERM  produced  a  final  report  within  the 
allotted  time  constraints,  and  met  and 
consulted  with  many  governments,  non- 
governmental organizations,  and  other 
bodies  during  preparation  of  the  study. 
Although  the  views  of  countries  were 
obtained  from  questionnaire  responses 
and  the  in-country  meetings  arranged  by 
ERM,  the  United  States  regrets  that  the 
time  constraints  placed  on  ERM  in 
conducting  this  study  precluded 
substantive,  detailed  discussions  with 
the  majority  of  the  Parties.  In  addition, 
the  United  States  is  concerned  that  the 
ERM  questionnaire  did  not  specifically 
pose  questions  which  directly  addressed 
issues  related  to  enforcement  issues  of 
the  Convention.  Nevertheless,  ERM  has 
produced  a  highly  professional  report 
despite  these  problems. 

(b)  Consideration  of  the 
Recommendations  Arising  From  the 
Study  [Doc.  10.21] 

U.S.  Negotiating  Position:  The  United 
States  believes  that  the  ERM  study  has 
produced  a  great  quantity  of  meaningful 
recommendations  and  findings,  but 
concurrently  believes  that  some  of  these 
could  prove  controversial.  Nevertheless, 
some  of  the  recommendations  of  the 
ERM  study  could  be  implemented  either 
directly  by  the  Secretariat  or  Standing 
Committee,  or  adopted  by  the  COP  with 
little  controversy.  Therefore,  we  believe 
that  the  Parties  must  take  direct  but 
cautious  steps  to  properly  review  the 
recommendations  and  findings  of  the 
report,  and  act  deliberately  to  advance 
the  interests  of  the  Convention. 

The  United  States  recommends  that 
the  Parties  adopt  the  report  and  use  it 
as  a  valuable  reference  in  future 


decision-making.  The  ERM  report 
provides  a  useful  perspective  on  the 
views  of  the  Parties  on  a  number  of 
issues.  The  report  is  to  be  commended 
for  focusing  on  majority  versus  minority 
viewpoints,  which  should  be  used  by 
the  Parties  in  assessing  priorities  for 
action  that  could  result  from  the  study. 

The  United  States  notes  that  the 
findings  of  the  ERM  report 
demonstrated  quite  conclusively  that 
the  majority  of  the  Parties  of  the 
Convention  believe  that  the  text  of  the 
Convention  should  not  be  amended. 
This  perspective  is  complemented  by 
ERM  highlighting  the  high  monetary 
costs  and  logistical  requirements  which 
would  be  incurred  in  attempting  to 
conduct  any  such  textual  amendments. 
The  United  States  strongly  concurs  with 
this  view,  and  hopes  that  this  will 
discourage  efforts  to  amend  the  treaty  or 
alter  its  fundamental  objectives. 

The  United  States  notes  that 
according  to  the  report,  the  majority  of 
the  Parties  (including  the  United  States) 
and  international  organizations  believe 
there  is  no  reason  why  the  application 
of  CITES  should  exclude  any  taxonomic 
group.  The  study  goes  on  to  say  that  a 
minority  of  the  Parties  oppose  inclusion 
of  commercial  fish  in  the  CITES 
Appendices  on  the  grounds  that  it  is 
premature  to  consider  such  listing  until 
consultations  have  been  held  with  the 
relevant  inter-governmental  bodies 
charged  with  managing  these  species 
and  that  there  is  often  insufficient 
information  available  to  allow  adequate 
listing  proposals  to  be  developed. 

While  the  United  States  supports 
many  of  the  ERM  recommendations,  we 
disagree  with  others  and  find  some 
unclear  for  a  variety  of  reasons.  For 
example,  the  United  States  supports  the 
consolidation  of  resolutions,  provided 
their  original  text  and  preamble  are 
maintained  to  preserve  their  original 
intent.  The  Secretariat  has  submitted  a 
document  evaluating  some  of  the 
recommendations.  The  U.S.  supports 
most  of  the  Secretariat's  suggestions, 
including  the  development  of  a 
financial  and  strategic  plan.  The  U.S. 
opposes  the  Secretariat's  suggestion  to 
simplify  resolutions;  the  U.S.  strongly 
opposes  the  suggestion  that  the 
Secretariat  should  play  a  role  in 
determining  resolution  language.  This  is 
a  responsibility  given  to  the  Parties  by 
the  Convention.  The  Secretariat's  role 
should  be  advisory  only,  and  not 
unilateral  for  action.  The  U.S.  supports 
the  drafting  of  explanatory 
memorandums  by  the  Parties  and  a 
simple  guide  to  implementation  of  the 
Convention  however.  The  U.S.  does  not 
support  the  linkage  of  the  simplification 
of  CITES  resolutions  with  the 
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ciHisDuuauun  of  resolutions.  In  its 
document,  the  Secretariat  suggests  a  role 
for  it  in  editing  documents  submitted  by 
Parties;  while  recognizing  the  need  for 
minor  editing  by  the  Secretariat  for 
uniformity,  the  U.S.  is  concerned  that 
political  pressures  could  impact  the 
editing  of  working  documents. 

Other  recommendations  could  be 
acted  on  by  the  Secretariat,  Standing 
Committee,  or  the  meeting  of  the  COP. 
Many  of  the  recommendations  in  the 
ERM  report  could  be  acted  on  without 
the  introduction  of  resolutions.  In 
response  to  a  request  from  the  CITES 
Standing  Committee  and  a  Notification 
to  the  Parties,  the  United  States 
submitted  detailed  comments  on  the 
ERM  report  on  March  14,  1997. 
including  comments  on  all 
recommendations  in  the  report;  those 
comments  are  available  by  contacting 
the  Service's  Office  of  Management 
Authority  (see  ADDRESSES,  above). 

(c)  Co-Operation/Synergy  With  Other 
Conservation  Conventions  and  Agencies 

U.S.  Negotiating  Position:  The  United 
States  supports  the  concept  and  practice 
of  cooperation  between  CITES  and  other 
conservation  entities,  and  supports 
cooperation  with  the  Convention  on 
Biological  Diversity  (CBD)  as  being 
potentially  useful  and  relevant  to 
CITES.  Representatives  of  other 
conservation  conventions  and  agencies 
should  be  invited  to  attend  CITES  COPs 
as  observers,  including;  the  CBD, 
Convention  on  Migratory  Species, 
Ramsar,  World  Heritage  Convention, 
Convention  on  Desertification  and 
Drought,  Convention  on  the  Law  of  the 
Sea  and  regional  agreements  as 
appropriate. 

The  United  States  agrees  that 
cooperation  with  the  CBD  is  potentially 
useful  and  relevant  to  the  purposes  of 
CITES.  It  is  not  clear  however  that  it  is 
necessary  to  negotiate  a  comprehensive 
agreement  between  the  Secretariats. 
Cooperation  between  Conventions  will 
be  most  effective  if  it  evolves  out  of 
recognition  of  the  contribution  each  can 
make  to  the  other.  It  may  be  best  to  let 
the  relationship  between  the  two 
conventions  evolve  as  the  CBD  matures, 
rather  than  to  mandate  cooperation. 
Mandated  cooperation  without  a  clear 
sense  of  how  each  Convention  will 
benefit  may  result  in  more  work  for  each 
Secretariat  and  less  focus  on  the  goals 
central  to  the  interests  of  the  Parties  to 
each  Convention.  It  is  up  to 
governments  to  consider  the  integration 
of  their  obligations  under  respective 
Conventions. 


2.  Relationship  between  CITES  and 
UNEP  [Doc.  10.23) 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  No 
document  has  yet  been  received.  The 
United  States  believes  that  the  current 
state  of  the  relationship  between  the 
United  Nations  Environment 
Programme  (UNEP)  and  CITES  is  not 
only  unclear,  but  potentially  quite 
damaging  to  the  Convention.  The 
United  States  strongly  supports  the 
examination  of  this  relationship,  and 
the  renegotiation  of  the  1992  Agreement 
between  the  CITES  Standing  Committee 
and  UNEP.  The  thirty-sixth  meeting  of 
the  CITES  Standing  Committee 
established  a  Working  Croup  to  evaluate 
the  relationship  between  CITES  and 
UNEP.  The  United  States  is  actively 
involved  as  a  member  of  that  Working 
Group.  The  thirty-seventh  meeting  of 
the  Standing  Committee  charged  the 
same  Working  Group  with  producing  a 
revision  of  the  Agreement  between 
CITES  and  the  United  Nations 
Environment  Programme  (UNEP).  The 
existing  Agreement  was  signed  on  26 
June  1992  by  the  Chairman  of  the 
Standing  Committee  (Murray  Hosking, 
New  Zealand),  and  on  28  June  1992  by 
the  Executive  Director  of  UNEP  (Dr. 
Mostafa  Tolba).  The  decision  to  revise 
that  existing  Agreement  between  the 
CITES  Standing  Committee  (on  behalf  of 
the  CITES  Parties)  and  UNEP  was  made 
by  the  Standing  Committee,  in  response 
to  the  report  submitted  to  it  by  the 
Working  Group.  That  report,  adopted  by 
the  Standing  Committee,  has  been 
circulated  to  the  CITES  Parties  in 
Notification  to  the  Parties  Number  961. 
Reports  of  the  Working  Group  will  be 
presented  to  the  Parties  at  COPlO.  The 
Working  Group  negotiated  a  revised 
Agreement  between  CITES  and  UNEP, 
at  a  meeting  held  in  Washington,  DC  in 
March,  1997.  That  meeting  was  attended 
by  members  of  the  Working  Group  and 
UNEP.  UNEP  has  since  provided 
additional  changes  to  the  negotiated 
revised  Agreement,  some  of  which  are 
acceptable  and  some  are  not.  The 
United  States  looks  forward  to  a 
productive  dialogue  on  these  issues,  and 
to  reaching  consensus  on  a  revised 
Agreement  at  COPIO. 


XTV.  Interpretation  and  Implementation 
of  the  Convention  (This  Item  Consists  of 
Forty-Eight  Subitems) 

1.  Review  of  the  Resolutions  of  the 
Conference  of  the  Parties 

(a)  Consolidation  of  Valid  Resolutions 
(Doc.  10.24] 

Comments:  Comments  were  received 

from  two  organizations  on  this  issue. 

One  commenter  supported  the 

resolution  consolidation  process. 

provided  that  "the  content  of  individual 

measures  is  not  lost  or  weakened"  by 

such  action.  Another  commenter.  whose 

comments  were  jointly  endorsed  by  two 

organizations,  urged  the  Service  to 

"ensure  that  this  [consolidation]  process 

is  carried  out  with  extreme  caution,  so 

as  not  to  delete  relevant  measures 
•  •  *  •• 

U.S.  Negotiating  Position:  The  United 
States  has  been  supportive  of  the 
process  of  consolidation  of  valid 
resolutions,  since  its  inception  after 
COP8  as  a  Standing  Committee  project. 
At  the  36th  meeting  of  the  Standing 
Committee  the  United  States  provided 
comments  on  proposed  consolidations 
of  resolutions  regarding  cetaceans.  At 
the  37th  meeting  of  the  Standing 
Committee  the  United  States  supported 
the  Secretariat's  efforts  to  consolidate 
the  resolutions  pertaining, to  cetaceans. 
The  United  States  recognizes  all  of  these 
extant  resolutions  as  current  and  valid. 
The  Standing  Committee  agreed  to  this 
consolidation.  The  Committee  was 
presented  a  draft  consolidation  on 
ranching  resolutions  by  the  Secretariat. 
The  United  States  supported  the 
consolidation,  with  the  exception  of  the 
Secretariat's  proposal  to  include  marine 
turtle  ranching  (Resolution  Conf.  9.20) 
in  the  consolidation.  The  Standing 
Committee  agreed  with  the  United 
States,  and  it  is  the  U.S.  position  for 
COPlO  that  the  consolidated  ranching 
resolution  should  not  include  the 
marine  tiulle  ranching  resolution  from 
COP9  (Conf.  9.20). 

At  the  37th  meeting  of  the  Standing 
Committee  the  Secretariat  noted  that  it 
would  produce  additional  draft 
resolutions  consolidating  previous 
resolutions  for  COPlO.  These  drafts 
have  not  yet  been  received  from  the 
Secretariat.  The  United  States  expressed 
support  for  the  consolidation  process, 
and  continues  to  do  so.  These 
consolidations  are  procedural,  and  do 
not  involve  renegotiation  of  any 
previously  adopted  text.  The  United 
States  would  not  support  any 
renegotiation  of  previously-adopted  text 
under  the  guise  of  a  consolidation;  that 
would  require  a  new  draft  resolution  to 
be  submitted  by  a  Party. 
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The  position  of  the  United  States  is  to 
fully  support  the  continuing  effort  to 
consolidate  existing  resolutions  of  the 
COP  provided  that  the  consolidation 
process  provides  a  more  "user-friendly" 
product  and  does  not  create 
consolidated  resolutions  which  impinge 
on  the  validity  of  resolutions  which  are 
still  sound.  Doc.  10.24  was  not  received 
in  time  to  be  included  in  this  notice. 

(b)  Index  of  Resolutions  of  the 
Conference  of  the  Parties  (Doc.  10.25) 

Comments:  One  comment  was 
received  on  this  issue,  of  which  the  text 
was  jointly  endorsed  by  the  commenter 
and  one  additional  organization.  These 
comraanters  supported  the  creation  of 
an  index  of  resolutions  without  any 
further  detail. 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  Australia, 
recommends  and  proposes  an 
alphabetical  index  of  resolutions  of  the 
COP  from  Res.  Conf.  1.1  to  Res.  Conf. 
9.26  (all  resolutions  adopted  from  the 
first  QTES  COP,  through  C0P9  held  in 
Ft  Lauderdale,  Florida). 

The  United  States  considers  the  Index 
of  Resolutions  to  be  a  very  good  idea 
that  could  be  an  effective  tool  to  assist 
Parties  in  executing  their 
responsibilities  under  the  Convention. 
The  index  could  serve  as  a  guide  to  all 
resolutions  and  a  historical  record  of 
resolutions  in  force,  repealed,  and 
amended.  However,  the  United  States 
does  not  support  the  document  as 
drafted.  Considerable  work  needs  to  be 
done  on  the  index  and  input  from  the 
Parties  gained  during  its  development. 
The  index  needs  to  be  revised  to 
reference  all  resolutions  that  pertain  to 
a  subject  and  reviewed  to  ensure  that 
the  information  is  accurate.  In  addition, 
the  index  would  be  more  useful  with 
some  format  changes,  such  as 
alphabetizing  categories  under  each 
major  heading  and  converting  lengthy 
phrases  to  key  words.  The  United  States 
is  contacting  Australia  to  discuss  this 
document  and  suggest  we  would  work 
with  them  and  other  interested  Parties 
between  this  COP  and  the  next  to 
complete  the  document.  If  the  Parties 
agree  to  this  approach  at  COPIO,  the 
docimient  once  completed  could  be 
forwarded  to  the  Standing  Committee 
for  review  and,  if  accepted,  to  the 
Secretariat  for  distribution  to  the  Parties 
and  interested  non-governmental 
organizations  (prior  to  COPll). 

2.  Report  on  National  Reports  Under 
Article  VIII,  Paragraph  7,  of  the 
Convention  (Doc.  10.26) 

Comments:  One  commenter  suggested 
that  the  "Service  propose  measure  for 


improving  the  timeliness  of  the 
submission  of  annual  reports." 

U.S.  Negotiating  Position:  The  United 
States  supports  efforts  to  encourage  all 
Parties  to  submit  annual  reports,  for  all 
species  of  fauna  and  flora,  consistent 
with  their  domestic  legislation.  Each 
Party  is  required  by  the  Convention  to 
submit  an  annual  report  containing  a 
summary  of  the  permits  it  has  granted, 
and  the  types  and  numbers  of 
specimens  of  species  in  the  CITES 
Appendices  that  it  has  imported  and 
exported.  Accurate  report  data  are 
essential  to  measure  the  impact  of 
international  trade  on  species,  and  can 
be  a  useful  enforcement  tool, 
particularly  when  comparing  imports 
into  a  given  country,  contrasted  with 
exports  from  other  countries.  The 
United  States  is  ciurent  in  its  Aiuiual 
Report  obligations.  Doc.  10.26  was  not 
received  in  time  to  be  included  in  this 
notice.  One  aspect  of  that  document  has 
been  reviewed  however,  and  the  U.S. 
supports  the  Secretariat's 
recommendation  that  the  Parties  should 
take  measures  to  develop  a  standard 
format  for  permit  numbers.  The  U.S. 
will  propose  modifications  to  the 
Secretariat's  recommended  format  for 
permit  numbers,  however. 

3.  Amendment  to  Resolution  Conf.  9.1 
on  Establishment  of  Committees  [Doc. 
10.27] 

Comments:  Six  organizations 
commented  on  this  resolution,  two  of 
which  jointly  endorsed  one  submission. 
One  commenter  stated  that  regions 
should  "be  afforded  the  flexibility  to 
appoint  anyone  of  their  choice"  to 
CITES  committees,  calling  the  proposal 
an  infringement  on  national  sovereignty 
and  that  the  U.S.  should  withdraw  this 
resolution,  instead  substituting  a 
resolution  that  "representatives  should 
be  selected  upon  their  credentials  and 
their  ability  to  contribute  to  the 
process."  One  set  of  comments,  which 
was  jointly  endorsed  by  two 
organizations,  supported  this  resolution 
noting  that  the  appointment  of 
countries,  rather  than  persons  to  all 
CITES  committees  is  the  standard 
practice  of  the  CITES  Standing 
Committee.  Another  conunenter  called 
on  the  U.S.  to  withdraw  the  resolution 
and  stated  that  Regions  and  countries 
should  "be  able  to  put  anyone  of  their 
choice  in  the  seat,  whether  or  not  that 
person  works  for  a  government."  One 
commenter,  in  opposing  this  resolution, 
stated  that  restricting  committee 
representatives  only  to  CITES  Parties 
would  "stymie  the  open  exchange  or 
information  and  expertise  and  could 
have  the  similarly  detrimental  effect  of 
creating  a  parallel  conference  comprised 


solely  of  NGOs."  This  commenter  called 
for  continued  NGO  participation  and 
increased  participation  by  CITES 
Parties.  Another  commenter  opposed 
this  resolution  stating  that  the  "status 
quo  is  preferable"  and  stated  that  the 
"designation  of  Parties  [as 
representatives  to  committees)  will 
introduce  a  politic  element  in  the 
Committees  •   •   *  ••  This  commenter 
called  for  greater  NGO  participation  in 
the  work  of  the  Animals  and  Plants 
Committees. 

U.S.  Negotiating  Position:  This  is  a 
U.S.-sponsored  resolution.  See  Federal 
Register  notice  of  March  27,  1997  (FR 
14689),  for  a  rationale  explaining  the 
U.S.  submission  of  this  resolution.  In 
response  to  the  comments,  the  United 
States  regrets  any  misunderstandings,  in 
that  Some  commenters  appear  to  have 
misunderstood  that  the  U.S.  proposed 
resolution  calls  for  countries  to  be 
members  of  the  Conunittee  (as  with  the 
Standing  Conunittee),  but  of  course 
individual  countries  should  appoint  a 
qualified  individual  as  their  contact 
point  for  the  work  of  the  committees. 
The  United  States  believes  that  this  " 
proposed  resolution  does  not  infringe 
on  national  sovereignty,  as  claimed,  and 
allows  the  Party  selected  by  the  Region 
to  appoint  whomever  it  chooses  as  the 
Committee  member.  The  United  States 
is  aware  that  the  work  of  the  committees 
involves  policies  and  views  of 
governments  (such  as  what  draft 
resolutions  would  be  supported),  and  as 
such  there  must  be  accountability  to 
Party  governments  in  the  work  of  the 
conunittees.  The  United  States 
emphatically  endorses  the  vigorous, 
active  participation  of  non- 
governmental organizations  in  the  work 
of  the  committees  (and  the  COP). 

4.  Enforcement 

(a)  Review  of  Alleged  Infractions  and 
Other  Problems  of  Implementation  of 
the  Convention  [Doc.  10.28) 

Comments:  One  comment  was 
received  on  this  issue,  expressing  the 
opinion  that  a  comprehensive 
Infractions  Report  "would  help  facilitate 
meaningful  and  constructive  discussion 
by  the  Parties  on  alleged  infractions, 
and  result  in  the  identification  of 
mechanisms  to  reduce  or  eliminate  the 
problems  included  in  the  report."  The 
United  States  agrees. 

U.S.  Negotiating  Position:  Article  XUI 
of  the  Convention  provides  for  COP 
review  of  alleged  infractions.  The 
Secretariat  prepares  an  Infractions 
Report  for  each  COP,  which  details 
instances  that  the  Convention  is  not 
being  effectively  implemented,  or  where 
trade  is  adversely  affecting  a  species. 
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The  United  States  supports  this  biennial 
review  of  alleged  infractions  by  the 
Parties,  and  necessary  and  appropriate 
recommendations  to  obteiin  wider 
compliance  with  the  Convention.  The 
United  States  supports  an  open 
discussion  at  COPlO  of  major 
infractions,  and  the  enforcement  of  the 
laws  and  regulations  implementing  the 
Convention. 

The  United  States  received  a  draft 
copy  of  the  Infractions  Report  to  be 
presented  at  COPlO  from  the  Secretariat 
and  made  comments  on  all  matters 
concerning  the  United  States.  A  final 
version  of  the  report  has  not  been 
received,  nor  has  the  anticipated  second 
section  of  the  report  which  contains 
explanatory  and  other  substantive 
sections.  When  final  versions  of  both 
sections  are  received  they  will  be 
closely  scrutinized  by  the  United  States. 

The  United  States  supports  the  hard 
work  of  the  Secretariat  in  assembling 
the  Infractions  Report.  However,  the 
United  States  is  concerned  that  the  draft 
report  did  not  demonstrate  a  special 
focus  on  high  priority  infractions  and 
violations  of  the  Convention.  For 
example,  some  cases  of  technical  errors 
or  document  irregularities  received 
more  attention  than  major  criminal 
cases  involving  smuggling  of  Appendix 
I  species  and  cooperation  among  the 
enforcement  agencies  of  several 
governments.  For  example,  one  case  in 
the  draft  report  (with  limited 
discussion]  refers  to  the  sentencing  of  a 
major  parrot  smuggler  in  the  United 
States  to  almost  7  years  in  prison  and  a 
significant  fine;  this  case  involved 
excellent  cooperation  with  several  other 
governments,  and  the  crimes  involved 
caused  serious  potential  harm  to  macaw 
populations  in  South  America.  Many 
other  countries  have  also  prosecuted 
significant  violators  since  COP9,  and  the 
United  States  has  urged  the  Secretariat 
to  highlight  such  cases  in  the  final 
Infractions  Report 

The  first  draft  of  the  Infractions 
Report  contained  numerous  such 
alleged  infractions.  As  with  previous 
Infraction  Reports,  there  is  a  great 
difference  in  the  depth  of  reporting  of 
difTerent  alleged  infractions,  due  to 
what  appear  to  be  a  variety  of  reasons, 
but  primarily  because  Parties  to  the 
Convention  have  not  Communicated 
sufficient  information  to  the  Secretariat 
regarding  these  matters.  It  appears  that, 
as  with  previous  infraction  reports,  a 
large  number  of  alleged  infractions  may 
be  caused  by  a  lack  of  training, 
personnel  or  knowledge  on  the 
workings  of  CITES.  These  are  matters 
that  can  be  addressed  and  significantly 
improved.  The  majority  of  the  alleged 
infractions  highlighted  in  the  draft 


Infractions  Report  for  COPlO  should  be 
issues  of  major  concern  to  the  Parties  as 
they  have  serious  consequences  for  the 
effectiveness  of  the  Convention,  and 
thereby  for  conservation. 

(b)  Working  Group  on  Illegal  Trade  in 
CITES  Specimens  (Doc.  10.29] 

Comments:  Seven  organizations 
commented  on  this  issue,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter  supported  this  resolution, 
noting  that  the  creation  of  an  Illegal 
Trade  Working  Group  "offers  a  double 
benefit  because  in  addition  to  helping 
curtail  illegal  trade  in  endangered 
species,  providing  advice  and  training 
on  enforcement  techniques,  smuggling, 
identification,  document  fraud  and 
marking  techniques  will  also  benefit 
those  of  us  who  engage  in  legal  trade  of 
such  specimens."  The  United  States 
agrees.  Another  commenter  called  on 
the  U.S.  to  withdraw  this  proposal  and 
stated  that  "existing  (enforcement] 
mechanisms"  are  preferable.  One  set  of 
comments,  which  was  jointly  endorsed 
by  two  organizations,  supported  the 
resolution  submitted  by  the  U.S.  in 
creating  an  Illegal  Trade  Working 
Group,  and  noted  that  the  proposal 
would  implement  the  recommendations 
in  Resolution  Conf.  9.8.  The  United 
States  agrees.  Another  commenter  stated 
that  instead  of  an  Illegal  Trade  Working 
Group,  the  coordination  of  enforcement 
activities  through  the  Secretariat,  or 
bilateral  international  coordination  is 
preferable.  This  commenter  believed  the 
Working  Group  proposed  would  operate 
"outside  the  law,  review  data  in  camera, 
and  be  responsible  to  no  sovereign 
power."  One  commenter  opposed  the 
resolution,  mistakenly  noting  that  it  was 
submitted  under  a  different  name  by  the 
U.S.  at  COP9.  This  commenter  stated 
that  enforcement  of  the  Convention  is 
the  responsibility  of  the  Secr^ariat  and 
Parties,  and  called  for  greater 
enforcement  capabilities  for  the 
Secretariat,  independent  of  other 
entities.  Another  commenter  stated  that 
"law  enforcement  should  be  supported 
by  existing  national  law  enforcement 
mechanisms  .  .  .  rather  than  the 
development  of  independent  entities  to 
detract  from  sovereign  responsibilities." 

U.S.  Negotiating  Position:  This  is  a 
U.S. -sponsored  resolution.  See  Federal 
Register  notice  of  March  27,  1997  for  a 
rationale  explaining  the  U.S.  submission 
of  this  resolution.  In  response  to 
comments,  above,  the  United  States 
notes  that  it  did  not  submit  a  resolution 
to  COPS  on  establishment  of  an 
enforcement  working  group;  rather,  the 
United  States  supported  such  an 
initiative  by  the  United  Kingdom.  The 
proposed  Illegal  Trade  Working  Group 


would  be  an  adjunct  to  the  efforts  of  the 
Secretjuiat  and  Parties;  it  would  be 
responsible  to  the  countries  that  are 
sovereign  Parties  to  the  Convention.  The 
United  States  urges  interested 
organizations  to  read  the  draft 
resolution  that  was  submitted  by  the 
United  States,  which  elaborates  the 
work  of  the  Working  Group;  it  would 
not  enforce  laws,  but  provide 
enforcement  technical  support  to  Parties 
and  the  Secretariat. 

(c)  Inspection  of  Wildlife  Shipments 
[Doc.  10.30] 

Comments:  Comments  were  received 
from  five  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter,  without  either  endorsing  or 
stating  opposition  to  the  proposed 
resolution,  wrote  about  inspections  that 
they  "must  be  rational  and  not  unduly 
burden  legitimate  trade  or  cause  harm  to 
live  specimens."  One  set  of  comments, 
which  was  jointly  endorsed  by  two 
organizations,  stated  support  for  the 
resolution  without  giving  specifics  as  to 
the  reasons  for  their  support.  Another 
commenter,  without  either  endorsing  or 
stating  opposition  to  the  proposed 
resolution,  called  for  the  U.S.  to  "seek 
a  reasonable  balance  on  inspection  of 
shipments  .  .  • .  and  not  to  use  stiffer 
enforcement  as  an  indirect  tool  to  deny 
markets  for  the  sustainable  use  of 
wildlife."  One  commenter  expressed 
support  for  the  resolution  "in  so  far  as 
it  reflects  the  current  practice  of  the  U.S. 
Fish  &  Wildlife  Service  and  other 
responsible  parties  to  the  Convention 
*   *  *  we  support  the  government's 
interest  in  encouraging  other  parties  to 
be  diligent  in  inspecting  wildlife 
shipments." 

U.S.  Negotiating  Position:  This  is  a 
U.S.-sponsored  resolution.  See  Federal 
Register  notice  of  March  27,  1997,  for  a 
rationale  explaining  the  U.S.  submission 
of  this  resolution.  In  response  to 
comments,  the  United  States  notes  that 
this  draft  resolution  transmits  a 
resolution  adopted  by  the  last  lUCN 
General  Assembly. 

5.  National  Laws  for  Implementation  of 
the  Convention  [Doc.  10.31] 

(a)  Analysis  of  the  national  legislation 
of  Parties 

(b)  Measures  taken  by  Parties  to 
improve  their  legislation 

(c)  Measures  to  be  taken  with  regard 
to  Parties  without  national  legislation 

(d)  Technical  assistance  provided  to 
Parties 

Comments:  No  comments  were 
received. 

U.S.  Negotiating  Position:  No 
documentation  has  been  received  on 
any  of  the  topics  under  this  sub-item. 
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The  United  States  is  strongly 
supportive  of  the  COPS- initiated  review 
of  national  laws  for  the  implementation 
of  the  Convention;  such  laws  are 
required  of  Parties  under  Article  VIII  of 
CITES.  The  Service  has  in  the  past 
provided  funding  for  this  Secretariat- 
sponsored  activity,  and  has  received 
reviews  of  national  legislation  for 
several  countries.  The  U.S.  strongly 
believes  that  the  Convention's 
effectiveness  is  undermined  when 
Parties  do  not  have  national  laws  and 
regulations  in  place  for  implementing 
CITES,  particularly  those  which 
authorize  the  seizure  and/or  forfeiture  of 
specimens  imported  or  exported  in 
contravention  of  the  Convention,  as  well 
as  penalties  for  such  violations  (as 
required  by  Article  VIII  of  the 
Convention). 

The  project,  adopted  by  the  Parties  at 
COPS,  will  identify  deficiencies  and 
highlight  those  Parties  in  need  of 
improvements  in  their  national  CITES 
implementing  legislation.  Parties  which 
are  identified  as  not  having  adequate 
legislation  are  required  under  a  decision 
reached  at  C0P9  to  have  initiated  efforts 
to  enact  such  laws.  At  the  37th  meeting 
of  the  Standing  Committee  Doc. 
SC.37.10  on  this  topic  was  discussed, 
and  the  U.S.  noted  that  action  is  needed 
at  COPlO  to  address  those  coimtries  that 
have  made  no  progress  enacting  relevant 
laws,  and  have  not  even  communicated 
with  the  Secretariat  or  initiated  any 
efforts  towards  that  end. 

6.  Training  (Doc.  10.32) 

Comments:  Two  comments  were 
received,  one  of  which  was  jointly 
endorsed  by  two  organizations.  One 
commenter  wrote  that  it  "strongly 
supports  the  initiative  and  ongoing 
participation  by  the  United  States  in 
training  CITES  enforcement  officials  in 
various  Parties,  otherwise  lacking 
appropriate  technical  expertise."  Two 
organizations  expressed  support  for  the 
Secretariat's  and  Parties'  efforts  to 
provide  training  to  other  Parties  in  need 
of  assistance. 

U.S.  Negotiating  Position:  The  United 
States  has  provided  training  on  CITES 
enforcement  and/or  implementation 
since  C0P9  in:  Bangladesh,  China, 
Honduras,  India,  Indonesia,  Mexico, 
Nepal,  the  Philippines,  Russia,  and 
Taiwan.  The  United  States  is  currently 
planning  several  more  training  programs 
for  the  coming  years,  and  considers  this 
a  very  high  priority  activity.  Doc.  10.32 
was  not  received  in  time  to  be 
considered  in  this  notice. 

The  United  States  supports  all  efforts 
by  the  Secretariat  and  other  Parties  to 
the  Convention  to  provide  training  in 
CITES  implementation  and  enforcement 


to  Parties  that  request  it.  The  Parties 
concur  that  training  is  of  the  highest 
priority,  as  evidenced  in  the  ERM 
Rep>ort  on  the  Effectiveness  of  the 
Convention.  The  United  States  will 
endeavor  to  ensure  that  this  high 
priority  on  training  will  be  reflected  in 
the  CITES  budget  adopted  at  COPIO. 

7.  Implementation  of  the  Convention  in 
Small  Island  Developing  Nations  (Doc. 
10.33) 

Comments:  No  comments  were 
received. 

U.S.  Negotiating  Position:  No 
document  has  yet  been  received.  Some 
small  island  developing  nations, 
particularly  those  in  Oceania,  have  been 
unable  to  accede  to  CITES  because  of 
the  substantial  resources  which  they 
feel  are  needed  to  fully  implement  and 
enforce  the  Convention.  Of  particular 
concern  is  the  need  to  name 
Management  and  Scientific  Authorities. 
Therefore,  under  a  plan  supported  by 
the  government  of  New  Zealand,  those 
coimtries  would  be  permitted  to  share 
the  services  of  a  multi-national 
Man^ement  and/or  Scientific 
Authority.  The  United  States  supports 
full  international  membership  in  CITES 
and  continues  to  support  the  plan 
advanced  by  New  Zealand,  and  believes 
it  is  an  excellent  avenue  towards 
helping  small  island  developing  nations 
accede  to  the  Convention. 

8.  Relationship  With  the  International 
Whaling  Commission  (Doc.  10.34] 

Comments:  Comments  were  received 
from  seven  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter  supported  the  proposed  U.S. 
position  with  regard  to  "Japan's 
misguided  resolution  calling  for  the 
repeal  of  Res.  Conf.  2.9  *  *   •  The  IWC 
must  remain  the  competent  authority  for 
international  whale  management." 
Another  commenter  called  for  the  U.S. 
to  oppose  this  resolution,  vmting  that 
repeal  of  Conf.  2.9  "could  bring  CITES 
and  the  IWC  into  direct  conflict,  which 
would  not  be  in  the  best  conservation 
interests  of  whale  species"  and  further 
stated  that  repeal  of  Conf.  2.9  would 
"contradict  Res.  Conf.  9.12,  in  which 
the  CITES  Parties  pledged  to  coordinate 
measures  with  the  IWC  to  reduce  illegal 
whaling."  Another  commenter  called  for 
the  U.S.  to  support  the  resolution  and 
stated  that  CITES'  "relationship  with 
the  FWC  should  be  one  of  consultation 
and  exchange  of  information."  One  set 
of  comments,  which  was  jointly 
endorsed  by  two  organizations, 
expressed  opposition  to  the  proposed 
resolution,  statin^^at  it  "would  require 
CITES  to  interfere  with  operations  of 
another  treaty  (and)  violates  the  spirit  of 


(the  Convention's)  Article  XV  (and) 
contradicts  the  will  of  Parties  as 
expressed  in  Resolution  9.12."  These 
organizations  also  stated  in  their 
comments  that  changing  "the  present 
relaUonship  [between  CITES  and  the 
IWC)  would  set  the  two  Conventions  on 
independent  and  potentially  conflicting 
paths."  The  U.S.  agrees.  Another 
commenter  implied  that  it  did  not 
support  the  proposed  U.S.  negotiating 
position  on  this  resolution,  but 
restricted  its  comments  more  to  the 
subject  of  the  proposed  down  listings  of 
various  whale  species.  One  commenter 
stated  strong  support  for  the  repeal  of 
Conf.  2.9,  noting  that  the  linkage  of 
CITES  to  the  IWC  through  that 
resolution,  "could  hamper  its 
credibility,  effectiveness  and 
independence." 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  Japan,  calls  for 
the  repeal  of  Conf.  2.9,  which 
reconunends  that  "the  Parties  agree  not 
to  issue  any  import  or  export  permit  or 
certificate"  for  introduction  from  the  sea 
under  CITES  for  primarily  commercial 
purposes  "for  any  specimen  of  a  species 
or  stock  protected  from  commercial 
whaling  by  the  International  Convention 
for  the  Regulation  of  Whaling."  In  197S 
the  International  Whaling  Conunission 
(IWC)  passed  a  resolution  requesting 
that  CITES  "take  all  possible  measures 
to  support  the  International  Whaling 
Commission  ban  on  commercial 
whaling  for  certain  species  and  stocks  of 
whales  as  provided  in  the  Schedule  to 
the  International  Convention  on  the 
Regulation  of  Whaling  ." 

At  the  time  the  1978  IWC  Resolution 
was  passed,  some  populations  of  whales 
were  listed  in  Appendix  I  and  some  in 
Appendix  II.  From  1979  to  1983,  as  zero 
catch  limits  were  set  in  the  ICRW 
Schedule  for  additional  populations  of 
whales,  the  CITES  Conference  of  Parties 
added  those  populations  of  whales  to 
Appendix  I.  Most  importantly,  at  the 
Fourth  meeting  of  the  COP  in  1983. 
CITES  decided  that  "All  cetaceans  for 
which  the  catches  are  regiilated  by  the 
IWC  and  for  which  the  Commission  has 
set  catch  limits  for  commercial  whaling 
(except  for  the  West  Greenland 
population  of  minke  whales)  and  not 
already  on  Appendix  I  would  be 
transferred  to  that  Appendix  in  1986. 
when  the  FWC  decision  to  implement  a 
pause  in  commercial  whaling  comes 
into  effect."  This  action  by  CITES  COP4 
established  a  strong  relationship 
between  the  two  organizations  whereby 
CITES  has  agreed  to  reflect  IWC 
decisions  in  its  Appendices. 

The  IWC  has  not  lifted  the 
moratorium,  although  some  nations, 
such  as  Japan  and  Norway,  have  called 
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for  the  lifting  of  the  IWC  moratorium. 
The  IWC  continues  to  work  on  activities 
that  the  United  States  believes  must  be 
completed  before  any  consideration  can 
be  given  to  a  resumption  of  commercial 
whaling.  These  elements  include 
development  of  a  scientific  scheme  for 
setting  quotas  and  development  of  an 
observation  and  monitoring  program  to 
ensure  that  quotas  are  not  exceeded. 
Japan  continues  to  circumvent  the  letter 
of  the  ICRW  by  allowing  increasingly 
high  catches  of  whales  for  "research" 
purposes  in  the  Antarctic,  and  more 
recently,  in  the  North  Pacific.  Norway, 
has  since  1993,  openly  defied  the 
moratorium,  by  setting  its  own  quota  for 
the  take  of  whales  in  the  North  Atlantic. 
At  the  most  recent  meeting  (37th)  of  the 
CITES  Standing  Committee,  Conf.  2.9 
was  incorporated  into  a  proposed 
consolidated  resolution  for 
consideration  by  COPlO.  although  Japan 
objected. 

In  consideration  of  the  process  related 
to  this  issue  to  date,  the  United  States 
strongly  opposes  this  resolution. 

9.  Revision  of  Resolution  Conf.  9.3  on 
Permits  and  Certificates  [Doc.  10.35) 

Comments:  Three  organizations 
commented,  two  of  which  jointly 
endorsed  one  submission.  One 
commenter  supported  the  proposed  U.S. 
negotiating  position,  citing  a  "need  for 
a  clear  and  consistent  permit  process." 
Another  set  of  comments,  which  was 
jointly  endorsed  by  two  organizations, 
also  supported  passage  of  this  resolution 
without  stating  a  specific  rationale. 

U.S.  Negotiating  Position:  This  is  a 
U.S.  sponsored  resolution.  See  Federal 
Register  notice  of  March  27, 1997,  for  a 
rationale  explaining  the  U.S.  submission 
of  this  resolution. 

10.  Interpretation  of  Article  II, 
Paragraph  2(b),  and  Article  IV, 
Paragraph  3  [Doc.  10.36] 

Comments:  Comments  were  received 
from  five  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter  disagreed  with  the  proposed 
U.S.  support  of  this  resolution,  and 
wrote  that  "listing  lots  of  look-alikes 
creates  significant  enforcement  and 
reporting  burdens."  Another  commenter 
supported  the  proposed  U.S.  opposition 
to  this  resolution  writing  that  it  "joins 
the  United  States  in  opposing  this 
subversive  French  resolution  to  reduce 
protection  for  Appendix  II  species  listed 
•   *   "for  reasons  of  similarity  of 
appearance."  One  set  of  comments, 
jointly  endorsed  by  two  organizations, 
stated  opposition  to  the  resolution 
without  stating  a  specific  rationale(s). 
One  organization  supported  the 
proposed  resolution  stating  that  the 


"issue  of  look-alikes  has  been  a  major 
issue  when  it  comes  to  bobcat  and  other 
species." 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  France, 
recommends  that  Parties  be  exempt 
from  the  requirements  in  Article  IV, 
paragraph  3  of  the  Convention,  a)  to 
monitor  exports  of  species  listed  in 
Appendix  U  for  reasons  of  similarity  of 
appearance,  in  order  to  control  the  trade 
in  other  listed  species,  and  b)  to  mark 
such  specimens  in  trade  with  a  special 
identification  tag. 

The  United  States  opposes  this 
resolution  for  several  reasons.  Listing 
under  Article  II.2.b.  of  the  CITES  treaty 
is  a  very  important  tool  to  provide  the 
necessary  protection  to  other  species 
listed  in  Appendices  I  and  II.  The  listing 
in  Appendix  11  for  similarity-of- 
appearance  purposes  allows  for  the 
detection  of  shifts  in  the  market  toward 
species  listed  for  reasons  of  similarity  of 
appearance  (which  could  put  those 
species  at  risk  as  well).  In  the  case  of 
species  listed  for  reasons  of  similarity  of 
appearance,  it  is  important  to 
sufficiently  monitor  their  international 
trade  to  obtain  data  which  could 
indicate  increased  levels  of  trade  or 
conservation  concerns. 

11.  Interpretation  of  Article  XIV, 
Paragraph  1  [Doc.  10.37] 

Comments:  Comments  were  received 
from  seven  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter  supported  the  U.S.  proposed 
opposition  to  this  resolution  by  writing 
that  this  resolution  would  impose 
"additional  restrictions  upon  rights 
specifically  protected  in  the  body  of  the 
Convention  [and  thus]  this  resolution 
represents  and  infringement  upon  state 
sovereignty."  Another  commenter, 
which  called  on  the  U.S.  to  support  the 
French  proposed  resolution,  stated  that 
"stricter  domestic  measures  should  be 
reserved  for  extreme  circumstances" 
and  that  the  adoption  of  such  "negates 
the  effectiveness  of  the  Treaty,  tests  its 
credibility  as  an  internationally 
accepted  regulatory  mechanism,  and 
hinders  range  states  conservation 
programs."  One  commenter  called  on 
the  U.S.  to  support  this  proposal,  and 
stated  because  "some  countries  *   *   * 
do  not  allow  transactions  with  non- 
indigenous  species  that  are  legal  under 
CITES  •   •   •  conservation  programs  are 
often  hindered  when  the  "use  of  the 
species  is  an  important  part  of  the 
conservation  of  the  species."  Another 
commenter  stated  that  it  was  "extremely 
pleased  that  the  U.S.  will  "strongly 
oppose  adoption"  of  France's 
submission  to  weaken  a  Party's  ability 
to  set  stricter  domestic  measures  to 


control  importation  of  CITES-listed 
species.  National  sovereignty  must  not 
be  sacrificed,  especially  in  relation  to 
the  strong  U.S.  laws  acknowledged  by 
the  [U.S.  Fish  &  Wildlife]  Service 
*   *   *."  One  set  of  comments,  which 
was  endorsed  by  two  organizations, 
agreed  with  the  proposed  U.S. 
negotiating  position  in  opposition  to  the 
resolution  and  stated  that  the  "draft 
resolution  would  violate  the  language  of 
the  Convention  [and  it  would]  restrict  a 
sovereign  right  of  Parties  that  is 
specifically  not  restricted  by  the 
Convention  text."  The  United  States 
agrees. 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  France, 
recommends  that  Parties  to  the 
Convention  not  adopt  stricter  domestic 
measures  for  non-native  species,  and 
only  institute  such  steps  for  indigenous 
taxa  when  illegal  trade  is  present.  The 
resolution  also  recommends  that  Parties 
increase  their  consultation  with  other 
range  states  if  enacting  stricter  domestic 
measures  for  non-native  species. 

The  United  States  strongly  opposes 
adoption  of  this  resolution  on  the 
grounds  that  it  is  contrary  to  the  text  of 
the  Convention  and  represents  an 
infringement  on  state  sovereignty.  As 
Article  XrV,  paragraph  1  of  CITES  states: 
"The  provisions  of  the  present 
Convention  shall  in  no  way  affect  the 
right  of  parties  to  adopt:  (a)  stricter 
domestic  measures  regarding  the 
conditions  for  trade,  taking  possession 
or  transport  of  specimens  of  species 
included  in  Appendices  I,  II  and  III,  or 
the  complete  prohibition  thereof;  or  (b) 
domestic  measures  restricting  or 
prohibiting  trade,  taking  possession,  or 
transport  of  species  not  included  in 
Appendices  I.  II  or  III." 

"The  resolution  submitted  by  France 
ignores  the  series  of  resolutions  adopted 
at  previous  COPs,  as  well  as  numerous 
decisions  of  the  Standing  Committee, 
calling  for  CITES  Parties  to  adopt 
stricter  domestic  measures  to  improve 
the  effective  implementation  of  the 
Convention  for  the  conservation  of 
species  of  global  concern,  regardless  of 
whether  the  taxa  in  question  were 
native  or  non-native  to  any  particular 
country.  It  should  also  be  noted  that 
consultations  with  range  states  do  occur 
when  Parties  are  considering  listing 
non-native  species  in  the  CITES 
Appendices.  Therefore,  range  states  are 
consulted  and  their  views  and  data 
considered  prior  to  any  listing  of  species 
in  the  Appendices. 

Many  countries  have  adopted  a  large 
number  of  laws  and  regulations  which 
are  stricter  domestic  measures  with 
regard  to  imports  and  exports  of  CITES- 
listed  species  and  non-CllbS  species. 
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Such  laws  in  the  United  States  include 
the  Wild  Bird  Conservation  Act  (16 
U.S.C.  4901  et  seq.),  the  African 
Elephant  Conservation  Act  (16  U.S.C. 
4201  et  seq.),  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1361  et  seq.), 
the  Migratory  Bird  Treaty  Act  (16  U.S.C. 
73  et  seq.),  and  the  Endangered  Species 
Act  (16  U.S.C.  1531-1544).  The  United 
States  has  also  adopted  stricter  domestic 
measures  under  authority  of  the  Pelly 
Amendment  to  the  Fisherman's 
Protective  Act  (22  U.S.C.  1978). 

12.  Revision  of  the  Definition  of 
"Primarily  Commercial  Purposes"  [Doc. 
10.38] 

Comments:  Seven  organizations 
commented,  two  of  which  jointly 
endorsed  one  submission.  The  set  of 
comments  which  were  endorsed  by  two 
organizations,  supported  the  proposed 
U.S.  negotiating  position  and  stated 
'"primarily  commercial"  cannot  be 
defined  according  to  the  use  of  funds 
earned  without  violating  the  treaty  [and] 
acceptance  [of  the  resolution)  could  lead 
to  exports  of  large  stocks  of  Appendix 
I  specimens  for  commercial  purposes  in 
violation  of  *  *  *  Article  III."  Another 
commenter  agreed  with  the  proposed 
U.S.  position  and  stated  that  "this 
resolution  could  create  loopholes  for 
trade  in  specimens  of  Appendix  I 
species.*   *   *"  This  commenter  also 
stated  that  the  proposed  resolution 
would  "impose  an  impossible  burden  of 
proof  upon  importing  nations  by 
requiring  them  to  assess  the  exporting 
nation's  reasons  for  taking  of  the 
specimen  in  question.  The 
determination  of  "primarily  conmiercial 
purposes"  shoxild  be  based  on  the 
ultimate  end  of  the  specimens  in  trade 
in  the  importing  country,  not  activities 
in  the  exporting  country."  One 
conunenter  stated  that  the  definition  of 
"primarily  commercial  purposes"  in  the 
draft  resolution  were  "unacceptable" 
and  that  the  resolution,  if  passed, 
"could  create  loopholes  facilitating 
illegal  trade  in  Appendix  I  species,  most 
notable  elephant  ivory."  The  commenter 
further  stated  that  the  "resolution 
contradicts  the  spirit  of  Article  II  (1)  and 
Conf.  5.10  which  seek  to  strictly  limit 
commercial  sale  of  Appendix  I  species 

*  *   •  Clearly  submission  of  this 
resolution  is  another  devious  attempt  to 
commercialize  stockpiled  ivory  and  put 
a  huge  wedge  in  the  door  to  resuming 
the  full-scale  trade  in  elephant 
products."  Another  commenter 
recommended  that  paragraph  5  of  the 
draft  be  amended  "to  make  it  clearer 

*  *  *  that  the  Convention  prohibits 
trade  in  Appendix  I  specimens  when 
commercial  components  are  involved 
only  when  the  purposes  of  import  are 


primarily  commercial."  One  commenter 
stated  that  the  U.S.  should  'seriously 
consider  [this  proposed  definition]  and 
[the  draft  resolution]  should  be 
supported  by  the  U.S.'  This  commenter 
stated  that  the  "definition  of  'primarily 
commercial  purposes'  needs  to  be 
approached  with  an  understanding  that 
appropriately  controlled  trade  in 
products  from  well-managed 
conservation  programs  can  be  beneficial 
both  the  people  and  to  wildlife 
conservation." 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  Namibia, 
would  amend  portions  of  Conf.  5.10, 
thus  revising  the  Parties'  interpretation 
of  the  term  "primarily  commercial 
purposes"  in  CITES.  Conf.  5.10  was 
developed  to  help  coimtries  apply  the 
terms  "primarily  commercial  purposes", 
"commercial  purposes",  and  "non- 
commercial". The  Parties  recognized 
that  interpretation  of  the  provisions  of 
Article  III,  paragraphs  3(c)  and  5(c) 
varied  significantly  between  Parties. 
The  key  to  understanding  both  the 
treaty  and  Conf.  5.10  however  is  the  fact 
that  the  decision  on  whether  or  not  an 
import  permit  is  contingent  upon  the 
finding  of  the  importing  country  that  the 
import  is  for  non-commercial  purposes. 

Under  this  proposed  resolution,  the 
"primarily  commercial  purposes" 
decision  would  be  based  on  activities  in 
the  exporting  coimtry,  rather  than  the 
importing  country  (as  specified  in  the 
treaty),  such  that  transactions  with 
Appendix  I  specimens  or  derivatives 
would  not  be  interpreted  as  being  for 
"primarily  commercial  purposes" 
despite  commercial  components  if  the 
following  conditions  are  met:  (1)  the 
specimens  and  derivatives  result  from 
routine  conservation  and  management 
programs,  which  are  owned  and 
controlled  by  a  government  of  a  Party 
and  (2)  the  transaction  is  (a)  conducted 
under  the  direct  and  full  control  of  both 
the  importing  and  exporting 
governments  and  is  open  to  inspection 
by  the  CITES  Secretariat  or  any  body 
agreed  to  by  both  governments  and  the 
CITES  Secretariat;  (b)  the  exporting 
country  allocates  all  net  income  from 
the  transaction  to  conservation  and 
management  programs  for  the  species 
concerned,  its  habitat,  education  and 
awareness  programs,  and  to  the 
development  of  communities  directly 
involved  in  the  management  and 
conservation  programs;  (c)  the 
importing  country  certifies  that  the 
imported  specimens  will  be  used  in  a 
cultural  and  traditional  manner  and  will 
not  be  re-exported;  (d)  the  exporting 
government  certifies  that  the  export  will 
enhance  the  status  of  the  species;  and, 


(e)  the  transaction  receives  prior 
approval  by  the  Standing  Committee. 

The  United  States  opposes  this 
resolution  as  written,  conditions 
notwithstanding,  as  it  potentially  could 
create  loopholes  for  trade  in  specimens 
of  Appendix  I  species,  resulting  in 
commercialization  that  could  lead  to  the 
extirpation  or  extinction  of  a  species.  It 
would  also  weaken  the  intent  of  CITES, 
which  was  to  strictly  regulate  trade  in 
specimens  of  Appendix  I  species 
(Article  Q,  paragraph  1).  The  resolution 
is  not  in  accordance  with  the  treaty.  The 
United  States  is  sympathetic  to  the 
concerns  of  the  proponent  country  and 
its  conservation  efforts;  however,  the 
resolution,  as  written,  is  inconsistent 
with  the  intent  of  the  Convention  and 
could  open  up  loopholes  for  trade  in 
Appendix  I  species,  that  are  at  a  higher 
risk  of  exploitation. 

13.  Criteria  for  Granting  Export  Permits 
in  Accordance  With  Article  V, 
Paragraph  2  [Doc.  10.39] 

Comments:  No  conunents  were 
received. 

U.S.  Negotiating  Position:  This  agenda 
item  refers  to  the  decision  of  COP9 
directing  the  Standing  Committee  to 
prepare  a  draft  resolution  containing 
criteria  for  granting  export  permits  in 
accordance  with  Article  V,  paragraph  2 
of  the  Convention.  The  United  States 
believes  that  such  criteria  are  not 
necessary,  particularly  in  light  of  the 
adoption  of  Resolutions  Conf.  9.3  and 
9.25. 

14.  Illegal  Trade  in  Whale  Meat  [Doc. 
10.40] 

Comments:  One  set  of  comments  was 
received,  which  was  jointly  endorsed  by 
two  organizations.  These  organizations 
stated  that  "efforts  to  halt  this  illegal 
trade  is  contingent  on  the  continued 
cooperation  of  CITES  and  the  IWC"  and 
that  because  "all  whales  are  listed  on 
CITES  Appendix  I  *  *  *  it  is  important 
that  discussions  about  the  illegal 
international  trade  in  whale  meat 
continue  to  occur  within  the  CITES 
forum."  The  United  States  agrees. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  discussion 
paper.  See  Federal  Register  notice  of 
March  27.  1997,  for  a  rationale 
explaining  the  U.S.  Submission  of  this 
issue.  The  United  States  wishes  to 
facilitate  discussions  of  methods  of  how 
to  better  enforce  the  Convention,  as  we 
believe  that  this  is  still  a  significant 
problem.  The  U.S.  is  very  concerned 
about  illegal  trade  in  whale  products, 
especially  after  the  recent  case  of  4-6 
tons  of  meat  that  were  illegally  shipped 
from  Norway  to  Tokyo,  Japan.  A  similar 
case  of  whale  meat  smuggled  from 
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Norway  to  Japan  occurred  in  1993.  A 
resolution  was  adopted  by  the  Parties  at 
C0P9,  which  called  for  further 
cooperation  between  CITES  and  the 
IWC  in  order  to  stop  illegal  international 
trade  in  whale  products.  In  1995  the 
IWC  passed  a  resolution  which  calls  for 
all  governments  and  other  entities  with 
a  history  of  practicing  whaling  to 
determine  if  they  have  any  remaining 
stockpiles  of  whale  meat.  This  agenda 
item  will  allow  for  discussion  of  these 
issues. 

15.  Illegal  Trade  in  Bear  Specimens 
[Doc.  10.41] 

Comments:  Two  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  organizations. 
One  set  of  comments  "wholeheartedly 
endors[ed]  the  resolutions"  adopted  by 
the  Animals  and  Standing  Committees 
and  urged  the  U.S.  "to  continue  its 
leadership  by  doing  everything  in  its 
power  to  ensure  that  the  Parties  agree  to 
a  global  moratorium  on  all  trade  in  bear 
parts  and  products."  Another  set 
supported  the  draft  U.S.  position  and 
stated  that  they  hoped  that  "the  United 
States  will  join  China  at  COPIO  and  call 
for  a  global  moratorium  on  the 
international  trade  in  these  valuable 
bear  parts."  The  comments  which  were 
endorsed  by  two  organizations  stated 
that  they  favored  a  global  moratorium  of 
the  bear  parts  trade  and  urged  the 
Service  promote  initiatives  to  increase 
law  enforcement  activities  related  to 
illegal  wildlife  trade,  particularly 
focused  on  illegal  bear  gall  bladders. 

U.S.  Negotiating  Position:  Discussions 
at  COPlO  of  the  illegal  trade  in  bear 
specimens  will  probably  follow  from 
previous  discussions  held  at  the  last 
meetings  for  the  Animals  and  Standing 
Committees.  In  response  to  the  serious 
problems  of  conservation  of  bear 
populations  throughout  the  world 
caused  by  the  illegal  trade  in  bear  parts 
and  products  of  Appendix  I  species,  the 
United  States  placed  this  issue  on  the 
agenda  of  the  Animals  and  Standing 
Conmiittees. 

One  important  decision  of  the 
Animals  Conmiittee  recognizes  that 
"bears  are  native  to  Asia,  Europe,  North 
America,  and  South  America,  and  as 
such  the  problem  of  conservation  of 
bears  caused  by  illegal  trade  in  their 
parts  and  products  is  a  global  one."  The 
United  States  believes  that  this  decision 
is  important  in  that  it  reflects  an 
awareness  that  problems  of  illegal  trade 
are  not  limited  to  one  region  of  the 
world,  but  affect  all  populations  and  all 
geographic  regions.  Again,  this  points  to 
the  need  for  both  domestic  and 
multilateral  solutions  to  these  problems. 


Upon  request  from  the  Animals 
Committee,  the  CITES  Secretariat  issued 
Notification  to  the  Parties  #946  which 
stressed  the  serious  problems  of  bear 
conservation  and  illegal  trade,  and 
requested  that  Parties  submit  for 
discussion  at  COPlO  information  on 
wild  bear  populations,  trade,  threats, 
legislative  and/or  regulatory  controls  on 
bear  harvesting,  enforcement, 
interdiction,  and  prosecution  efforts 
related  to  illegal  trade,  the  kinds  of  bear 
derivatives  and  products  available  on 
the  open  market,  efforts  to  promote  the 
use  of  substitutes  in  traditional 
medicines,  and  information  on  public 
education  and  outreach  efforts.  The 
purpose  for  this  notification,  and  the 
compilation  of  information,  was  to 
ascertain  what  the  real  problems  are, 
what  efforts  have  been  made  by 
countries,  and  what  solutions  could 
benefit  bear  conservation.  The  United 
States  responded  to  this  notification  and 
provided  information  on  its  bear 
populations,  and  tradeand  enforcement 
activities. 

The  Secretariat  wHl  be  compiling  and 
reviewing  the  responses  received  from 
the  Parties  in  respon»e\o  this 
notification,  and  preparing  a  report  for 
discussion  at  COPlO.  Upon  evaluating 
this  report,  the  United  States  will 
review  it  closely  and  develop  a  policy 
position.  The  United  States  intends  to 
stay  deeply  engaged  with  CITES  efforts 
for  the  conservation  of  bear  populations. 
Some  possible  outcomes  that  the  U.S. 
would  support  include:  1)  Working  with 
key  consumer  countries  to  seek 
solutions  to  curtailing  the  illegal  trade 
in  bear  parts,  including  adoption  of 
effective  legislation  and  regulation;  2) 
Increased  efforts  to  obtain  biological 
data  for  Asian  bear  populations,  along 
with  assessments  of  the  scope  and 
impact  of  illegal  and  legal  trade;  3) 
Increased  cooperative  law  enforcement 
efforts,  including  bilateral  and 
multilateral  law  enforcement  efforts, 
including  sharing  of  intelligence 
information,  forensics  identification, 
and  training.  The  issue  could  indeed  be 
placed  on  the  agenda  of  the  [proposed] 
Illegal  Trade  Working  Group;  4) 
Continuation  and  strengthening  of 
ongoing  efforts  for  cooperation  with 
traditional  medicine  communities,  to 
increase  public  awareness  and  industry 
knowledge  about  the  conservation 
concerns  associated  with  the  bear  trade, 
and  the  need  for  stronger  trade  controls 
and  conservation  measures.  Efforts  to 
find  substitutes  and  alternatives  should 
be  encouraged;  and  5)  If  the  Parties 
recommend  a  voluntary  suspension  of 
trade  in  bear  products  (gall  bladders, 
bile,  other  organs),  support  such  a 


suspension  of  trade,  provided  it  is 
coupled  with  the  above  efforts.  The  U.S. 
could  implement  such  a  multilateral 
decision,  if  it  is  based  on  the  fact  that 
any  commercial  trade  in  gall  bladders  or 
bear  bile  products  (even  from  Appendix 
n  species)  is  potentially  detrimental  to 
endangered  bear  populations.  Such  a 
suspension  should  not  include  trophies 
of  bears,  particularly  those  included  in 
Appendix  11;  that  trade  is  not  believed 
to  pose  a  conservation  or  illegal  trade 
problem.  Doc.  10.41  was  not  received  in 
time  from  the  Secretariat  to  be 
considered  in  this  notice. 

16.  Exports  of  Leopard  Hunting 
Trophies  and  Skins  [Doc.  10.42] 

Comments:  One  comment  was 
received  on  this  issue.  This  commenter 
"strenuously  opposes  any  actions  which 
may  facilitate  trade  in  leopard  hunting 
trophies  and  skins  or  weaken  the 
requirements  for  engaging  in  such 
trade." 

U.S.  Negotiating  Position:  Doc.  10.42 
was  not  received  in  time  from  the 
Secreteuiat  to  be  considered  in  this 
notice. 

17.  Trade  in  Tiger  Specimens  [Doc. 
10.43] 

Comments:  Two  comments  were 
received  on  this  issue.  One  commenter 
stated  that  "it  is  hoped  the  United  States 
will  not  only  maintain  the  beneficial 
conservation  activities  it  has  already 
taken,  but  increase  them."  The  other  set 
of  comments  which  were  endorsed  by 
two  organizations  urged  the  Service  "to 
advocate  whatever  measures  are 
necessary  to  achieve  full 
implementation  of  Conf.  9.13  by  the 
U.S.  and  other  Parties." 

U.S.  Negotiating  Position:  Doc.  10.43 
was  not  received  in  time  from  the 
Secretariat  to  be  considered  in  this 
notice. 

At  the  36th  meeting  of  the  Standing 
Committee,  all  Parties  were  asked  to 
provide  information  at  the  Committee's 
37th  meeting  on  their  efforts  to  end 
trade  in  tiger  parts  and  products,  reduce 
poaching  of  wild  tigers,  and  implement 
Conf.  9.13  (Conservation  of  and  Trade  in 
Tigers)  passed  at  C0P9.  The  United 
States  provided  such  documents  to  the 
Secretariat  for  the  36th  and  37th 
meetings  of  the  Standing  Committee.  At 
the  37th  meeting  of  the  Committee  the 
United  States  reported  on  the  following 
issues:  efforts  to  interdict  illegal 
shipments  coming  into  the  United 
States;  training  in  Asia  on  CITES 
enforcement  and  implementation; 
progress  made  by  the  Service's  National 
Fish  and  Wildlife  Forensics  Laboratory, 
including  analysis  of  levels  of  arsenic, 
mercury,  and  other  chemicals  found  in 


UMI 


Fpdrra]  Rp!?istpr  /  Vol.  62,  No.  109  /  Friday,  June  6.  1997  /  Notices 


1 


patented  traditional  Asian  medicinal 
products;  the  Service's  education  and 
outreach  program  with  the  Asian 
community  in  the  United  States  and  a 
similar  outreach  program  with  the 
traditional  Asian  medicine  practitioner 
community;  the  Rhinoceros  and  Tiger 
Conservation  Act  passed  by  the  U.S. 
Congress  and  the  Service's  review  of 
grant  proposals  under  the  Act;  and 
funding  through  the  National  Fish  and 
Wildlife  Foundation  for  such  grants. 

On  March  13,  1997,  the  Service 
announced  the  awarding  of  the  first-ever 
grants  issued  under  authority  of  the 
Rhinoceros  and  Tiger  Conservation  Act 
of  1994.  The  Act  provides  monies  to 
fund  projects  that  will  enhance 
sustainable  development  programs  to 
ensure  effective  long-term  rhino  and 
tiger  conservation.  Congress  had 
authorized  $200,000  in  funding  for 
fiscal  year  1996  and  $400,000  for  fiscal 
year  1997.  Ten  projects  receiving 
funding  were  announced,  including  two 
specifically  targeted  on  tiger 
conservation  efforts  in  India,  Indonesia, 
and  Nepal,  while  two  additional 
projects  benefiting  both  tigers  and  Asian 
rhinos  were  funded  in  India  and 
Indonesia.  Combined  awards  for  these 
projects  total  $96,300.  Additional 
monies  were  allocated  to  grants  for 
rhino  conservation  projects  (see 
discussion  under  item  19).  The  Service 
also  serves  on  the  council  which 
administers  the  National  Fish  &  Wildlife 
Foundation's  Save  The  Tiger  Fund,  a 
grant  program  funded  by  primarily  by 
Exxon  to  assist  with  the  conservation  of 
tigers. 

18.  Trade  in  African  Eelephant 
Specimens 

(a)  Revision  of  Resolution  Conf.  9.16 
(Doc.  10.44] 

Comments:  Comments  were  received 
from  one  organization  on  this  specific 
sub-item,  which  stated  that  the  U.S. 
"should  heed  the  warnings  in  the  most 
recent  Panel  of  Experts  report 
concerning  proposed  elephant  down 
listings  by  Zimbabwe,  Botswana  and 
Namibia."  This  commenter  further 
stated  that  "sufficient  trade  controls  and 
regulatory  enforcement  mechanisms — 
especially  in  Zimbabwe — are  not  in 
place.  The  commenter  added  that  "the 
United  States  should  promote  ongoing 
respect  for  the  Panel  of  Experts 
procedure  and  its  efforts." 

U.S.  Negotiating  Position:  Doc.  10.44 
was  not  received  in  time  from  the 
Secretariat  to  be  considered  in  this 
notice.  The  U.S.  supports  the  Panel  of 
Experts  process,  and  supports  detailed 
review,  evaluation,  and  consideration  of 
the  conclusions  of  the  panel. 


(b)  Revision  of  Resolution  Conf.  7.9 
[Doc.  10.45) 

Comments:  Comments  were  received 
from  three  organizations  on  this  specific 
sub-item,  of  which  two  organizations 
endorsed  one  submission.  One 
commenter  stated  that  the  U.S.  should 
support  this  resolution  but  "should 
consider  amending  Section  M  *  *  *  to 
call  upon  the  Parties  to  take  into 
account  the  potential  impact  upon 
elephant  populations  in  non-proponent 
range  states."  The  other  set  of 
comments,  jointly  endorsed,  supported 
the  Panel  of  Experts  procedure  and 
endorsed  some  of  the  changes  to  Conf. 
7.9  proposed  by  the  Standing 
Committee.  These  comments  also  urged 
the  Service  "to  note  *  *  *  at  COPIO 
that  it  was  inappropriate  for  the 
Secretariat  to  have  expressed  its  opinion 
that  there  is  no  need  for  a  special 
procedure  for  considering  proposals  to 
transfer  populations  of  African  elephant 
from  Appendix  I  to  Appendix  II  *   *   *'^ 

U.S.  Negotiating  Position:  At  the  37th 
meeting  of  the  Standing  Committee 
discussions  were  held  pertaining  to  the 
implementation  of  Coni.  7.9,  which 
establishes  the  Panel  of  Experts  process 
for  review  of  proposals  to  transfer 
African  elephant  populations  from 
Appendix  I  to  II.  At  that  meeting  the 
Secretariat  recommended  repeal  of 
Conf.  7.9  for  several  reasons,  including 
their  view  that  the  new  CITES  listing 
criteria  (Conf.  9.24)  are  sufficient.  The 
United  States  continues  to  believe  that 
the  Panel  of  Experts  review  is  important 
and  provides  an  independent 
assessment  that  should  be  retained.  The 
United  States  recalls  that  several 
African  elephant  range  states  at  the  last 
meeting  of  the  Standing  Committee 
strongly  supported  continuation  of  the 
Panel  of  Experts  process.  The  United 
States  continues  to  advocate  that  the 
panel  review  should  be  expanded  to 
include  review  of  specific  ivory 
importing  countries,  if  so  identified  in 
a  proposal.  The  United  States  believes 
that  the  Standing  Committee  should  not 
make  a  reconunendation  to  the  COP  on 
repeal  of  Conf.  7.9,  but  rather  should 
leave  that  discussion  and  decision  up  to 
the  COP.  The  United  States  fully 
intends  to  evaluate  the  analyses  in  the 
most  recent  Panel  of  Experts  report,  and 
to  take  those  analyses  into  consideration 
in  the  development  of  its  positions  on 
proposed  transfers  of  certain  African 
elephant  populations  to  Appendix  n. 

(c)  Stockpiles  of  Ivory  [Doc.  10.46] 

Comments:  Two  comments  were 
received  on  this  sub-item,  one  of  which 
was  jointly  endorsed  by  two 
organizations.  One  commenter  stated 


that  "it  is  vital  that  the  Service 
recognize  that  allowing  sale  of 
stockpiles,  no  matter  how  seemingly 
rigid  the  restrictions  on  such  sales  may 
be,  will  ultimately  provide  a  laundering 
loophole  for  illegal  ivory.. .[which]  will 
undoubtedly  lead  to  a  renewed  elephant 
slaughter."  The  two  organizations 
jointly  endorsed  one  set  of  comments, 
agreed  with  the  proposed  U.S.  position, 
and  stated  "no  single  option  regarding 
ivory  stockpiles  should  be  endorsed 
*   *   *  since  countries  should  be  able  to 
evaluate  all  options." 

U.S.  Negotiating  Position:  COP9  asked 
the  Standing  Committee  to  evaluate 
issues  pertaining  to  ivory  stockpiles, 
and  make  recommendations  to  the 
Parties.  At  the  37th  meeting  of  the 
Standing  Committee,  representatives  of 
Africa  reported  on  a  meeting  held  in 
Dakar,  Senegal  of  African  elephant 
range  states  (the  United  States  provided 
financial  assistance  for  the  meeting).  At 
that  meeting,  several  options  were 
presented  and  agreed  upon  by  the  range 
states.  The  U.S.  position  at  the  Standing 
Committee  meeting  was  that  no  single 
option  should  be  endorsed  by  the 
Standing  Committee,  as  long  as  the 
options  are  fully  in  accordance  with  the 
provisions  of  the  CITES  treaty,  since 
countries  should  be  able  to  evaluate  all 
options.  The  United  States  continues  to 
support  that  position.  Doc.  10.45  was 
not  received  in  time  from  the  Secretariat 
to  be  considered  in  this  notice. 

19.  Trade  In  and  Conservation  of 
Rhinoceroses 

Comments:  One  set  of  comments  was 
received  which  dealt  with  rhino 
conservation  in  general  terms.  This 
commenter  "agrees  with  the  Service  that 
(Standing  Committee  Doc.  SC.37.17] 
should  not  be  supported"  as  it  "would 
be  an  unconscionable  waste  of  scarce 
resources  *  *  *  to  conduct  an  [sic] 
study  on  indicators,  when  there  is  not 
enough  resources  to  provide  on-the- 
ground  protection  of  rhinos  in  the  wild 
and  elimination  of  rhino  horn  markets 
through  outreach  activities." 

Background:  The  37th  meeting  of  the 
Standing  Conunittee  agreed  to  support 
the  continued  efforts  of  the  lUCN/SSC 
African  Rhino  Specialist  Group  (AfRSG) 
(Doc.  SC.37.17),  and  agreed  to  endorse 
efforts  by  that  group  to  develop 
indicators  to  measure  the  impact(s)  of 
the  CITES  listing  of  the  species.  While 
endorsing  the  efforts,  the  document 
prepared  by  the  AfRSG  was  not  adopted 
or  accepted  by  the  Committee.  The 
United  States  agreed  with  the  Standing 
Committee's  endorsement  of  the  efforts 
of  the  AfRSG,  but  supported  the 
position  of  the  Committee  in  not 
adopting  the  document.  The  U.S.  would 
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not  support  any  funding  from  the  CITES 
Trust  Fund  for  those  efforts. 

On  March  13,  1997,  the  Service 
announced  the  awarding  of  the  first-ever 
grants  issued  under  authority  of  the 
Rhinoceros  and  Tiger  Conservation  Act 
of  1994.  The  Act  provides  monies  to 
fund  projects  that  will  enhance 
sustainable  development  programs  to 
ensure  effective  long-term  rhino  and 
tiger  conservation.  Congress  had 
authorized  S200.000  in  funding  for 
fiscal  year  1996  and  $400,000  for  fiscal 
year  1997.  Four  projects  were  funded, 
which  directly  benefit  African  rhino 
conservation,  two  in  Kenya,  and  one 
each  in  South  Africa  and  Zaire.  An 
additional  five  projects  were  funded, 
which  directly  benefit  Asian  rhinos:  two 
projects  are  in  India  and  two  in 
Indonesia.  Two  projects  were  funded 
which  will  benefit  both  tiger  and  Asian 
rhino  conservation.  Combined  awards 
for  these  projects  totaled  $154,221. 

(a)  Implementation  of  Resolution  Conf. 
9.14  (Doc.  10.47) 

Comments:  No  comments  were 
received  on  this  specific  sub-item. 

U.S.  Negotiating  Position:  Doc.  10.47 
was  not  received  in  time  to  be 
considered  in  this  notice. 

(b)  Trade  in  Live  Rhinoceroses  From 
South  Africa  [Doc.  10.48) 

Comments:  One  comment  was 
received  on  this  specific  sub-item.  This 
commenter  stated  that  "(r)emoval  of  the 
annotation  without  uplisting  to 
Appendix  I  will  be  a  clear  sign  that 
future  rhino  horn  trade  is  imminent, 
undermining  CITES  long-term  interest 
in  rhino  conservation." 

U.S.  Negotiating  Position:  Doc.  10.48 
was  not  received  in  time  to  be 
considered  in  this  notice.  At  COP9, 
South  Africa's  population  of  the  white 
rhinoceros  was  transferred  to  Appendix 
11,  with  an  annotation  to  allow  oiily 
trade  in  live  rhinoceroses  and  sport- 
hunted  trophies.  South  Africa  will 
submit  a  report  to  COPlO  on  its 
implementation  of  this  down  listing. 
The  U.S.  interpretation  of  the 
proceedings  at  COP9  was  that  there 
would  be  a  proposal  from  the 
Depositary  Government  (Switzerland)  to 
transfer  the  population  back  to 
Appendix  I,  submitted  to  COPlO,  as 
well  as  a  proposal  from  South  Africa  to 
retain  the  population  back  to  Appendix 
II  (if  it  wanted  to  do  so).  The 
Secretariat's  interpretation  differed,  and 
it  informed  the  United  States  that  no 
such  procedure  is  necessary.  South 
Africa  has  submitted  a  proposal  to 
"amend"  its  annotation  for  this  species. 
The  United  States  believes  that  this 
proposal  constitutes  a  new  species 


proposal,  one  which  would  transfer  the 
population  to  Appendix  II,  and  as  such 
must  be  evaluated  in  the  context  of  the 
CITES  listing  criteria  in  Resolution 
Conf.  9.24,  and  be  subject  to  all  of  the 
procedures  relevant  to  species  listing 
proposals.  The  United  States  believes 
that  these  annotations  bring  up 
important  issues  that  will  be  addressed 
once  a  document  is  received  on  this 
agenda  item. 

20.  Exports  of  Vicuiia  Cloth  [Doc.  10.49) 

Comments:  Two  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  separate 
organizations.  One  commenter  stated  in 
general  terms  that  the  "annotated 
downlisting  (for  vicuna  wool]  has 
proved  problematic  and  the  Parties 
should  revert  to  the  pre-COP9 
annotation  which  only  allowed  trade  in 
finished  vicuna  products.  International 
trade  in  raw  wool  must  be  prohibited." 
The  jointly  endorsed  comments  strongly 
urged  the  U.S.  "to  propose  that  Parties 
reinstate  the  wording  of  the  vicuiia 
annotation  adopted  at  C0P6,  which 
permitted  vicuiia  in  carefully  designated 
areas  of  Peru  and  Chile  to  be  downlisted 
from  Appendix  I  to  Appendix  11  *   *   * 
with  an  annotation  to  allow  the  export 
of  fabric  and  garments  made  from  wool 
sheared  from  live  vicuna  and  marked 
prior  to  export.  Trade  in  raw  wool  was 
prohibited." 

U.S.  Negotiating  Position:  Doc.  10.49 
was  not  received  in  time  to  be 
considered  in  this  notice. 

21.  Conservation  of  Edible-nest  Swiftlets 
of  the  Genus  Collocalia  [Doc.  10.50) 

Comments:  No  comments  were 
received  on  this  proposed  resolution. 

U.S.  Negotiating  Position:  At  C0P9,  in 
response  to  submission  of  a  proposal  to 
include  these  species  in  CITES 
Appendix  11,  a  decision  was  adopted  to 
convene  an  international  scientific  and 
management  workshop  on  the 
conservation  of  edible-nest  swiftlets  in 
the  genus  Collocalia.  This  agenda  item 
will  discuss  the  results  of  that 
workshop,  held  in  Indonesia  in  1996. 
The  United  States  did  not  attend  the 
workshop.  Doc.  10.50  was  not  received 
in  time  for  inclusion  in  this  notice. 

22.  Biological  and  Trade  Status  of 
Sharks  (Doc.  10.51) 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  The  United 
States  has  actively  participated  in  the 
implementation  of  Conf.  9.17  which 
directs  the  Animals  Committee  to  report 
to  COPlO  on  the  biological  and  trade 
status  of  sharks.  The  Animals 


Committee  prepared  a  discussion  paper 
in  this  regard.  Conf.  9.17  also  requested 
that  the  Food  and  Agriculture 
Organization  (FAO)  of  the  United 
Nations  and  international  fisheries 
management  organizations  establish 
programs  to  collect  and  assemble  the 
necessary  biological  and  trade  data  on 
sharks  species,  and  that  such 
information  be  distributed  to  the  Parties 
at  COPlO.  The  recommendations 
contained  in  the  Animals  Committee 
discussion  paper  call  for  continued 
cooperation  between  the  FAO, 
international  fisheries  organizations, 
and  CITES.  In  addition,  many  questions 
were  raised  concerning  technical  and 
practical  aspects  of  implementation 
concerns  associated  with  inclusion  of 
marine  fish  species  which  are  subject  to 
large-scale  commercial  harvesting  and 
international  trade,  and  also  listed  on 
the  CITES  Appendices.  Doc.  10.51  was 
not  received  in  time  for  inclusion  in  this 
notice. 

In  order  to  provide  a  framework  for 
this  and  other  activities  that  CITES  will 
undertake  to  implement  Con.  9.17,  the 
United  States  has  introduced  a 
resolution  for  consideration  at  COPlO 
concerning  the  formation  of  a  Marine 
Fishes  Working  Group.  See  the  Federal 
Register  notice  of  March  27,  1997,  for  a 
rationale  explaining  the  U.S.  submission 
of  this  resolution. 

23.  Trade  in  Plant  Specimens 

Comments:  No  comments  were 
received  on  any  of  the  sub-items  related 
to  this  issue. 

Background:  Relevant  documents 
were  not  received  in  time  for  inclusion 
in  this  notice. 

(a)  Implementation  of  the  Convention 
for  Timber  Species  [Doc.  10.52) 

U.S.  Negotiating  Position:  At  the  37th 
meeting  of  the  Standing  Committee,  the 
Deputy  Secretary  General  of  CITES, 
acting  as  Chair  of  the  Timber  Working 
Group  (TWG),  introduced  document 
Doc.  SC.37.13,  which  sought  the 
direction  of  the  Committee  on 
recommendations  to  be  made  to  the 
Parties  at  COPlO.  (As  noted  at  this 
meeting,  the  Secretariat  planned  to  re- 
introduce this  document,  unchanged,  to 
COPlO  for  consideration  by  the  Parties.) 
At  the  Standing  Committee  meeting,  the 
United  States  noted  the  positive, 
productive,  emd  cooperative  tone  which 
chfuacterized  the  TWG  meetings.  The 
United  States  also  noted  that  the 
document  submitted  by  the  TWG  (Doc. 
SC.37.13)  was  assembled  by  the 
technical  experts  who  attended  the 
Group's  meetings. 

The  United  States  agreed  that  the 
resolutions  drafted  by  the  TWG  should 
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be  submitted  to  COPIO,  except  tbe  one 
entitled  Regarding  Appendix  III  Listings 
(TWG.02.Concl.04  (Rev.)).  The  United 
States  supports  all  of  the  draft 
resolutions,  except  for  that  one;  the 
United  States  opposed  the  proposed 
amendment  of  Conf.  9.25,  and  will 
continue  to  do  so  at  COPlO.  That  draft 
resolution  concludes  that  limiting  an 
Appendix  III  listing  to  geographically 
separate  populations  would  not 
necessarily  result  in  enforcement 
difficulties  for  Parties;  the  U.S. 
disagrees.  The  draft  does  not  take  into 
account  implementation  and 
enforcement  concerns,  especially  for 
species  other  than  timber  tree  species. 
The  United  States  believes  that  the  draft 
resolution  is  a  misinterpretation  of  the 
Appendix  HI  provisions  of  the  CITES 
treaty. 

The  topic  of  extending  the  term  of  the 
TWG  was  also  discussed  by  the  Group 
itself  and  reported  at  the  Standing 
Committee  meeting.  The  TWG 
recommended  that  extending  the  term 
of  the  working  group  be  considered,  if 
technical  issues  need  to  be  addressed, 
with  the  same  membership,  but  be 
convened  only  at  the  request  of  the 
Standing  Conunittee,  to  discuss  specific 
issues.  The  United  States  supported  that 
recommendation,  with  the  caveat  that 
the  Terms  of  Reference  of  the  TWG 
remain  the  same.  With  regards  to  United 
States  financial  support  for  future  TWG 
meetings,  the  United  States  position  is 
that  any  such  funding  is  dependent  on 
Federal  agency  budgets,  about  which 
information  is  not  currently  available. 

(b)  Amendment  to  the  Definition  of 
"Artificially  Propagated"  (Doc.  10.53) 

U.S.  Negotiating  Position:  Doc.  10.53 
was  not  received  in  time  for  inclusion 
in  this  notice. 

(c)  Disposal  of  Confiscated  Live  Plants 
[Doc.  10.54] 

U.S.  Negotiating  Position:  Doc.  10.54 
is  still  under  review  by  the  United 
States.  The  United  States  has 
established  a  system  of  Plant  Rescue 
Centers  for  the  placement  of  confiscated 
live  plants.  The  Service's  Office  of 
Management  Authority  and  the  United 
States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  work  together  closely 
on  the  implementation  of  this  rescue 
center  program.  There  are  currently  54 
active  plant  rescue  centers  in  the  United 
States.  During  1996,  416  shipments 
containing  12,633  live  plants  were 
confiscated  upon  import  into  the  United 
States  in  violation  of  CITES.  The  five 
families  of  CITES  plants  most 
confiscated  were  Orchidaceae  (8,908 
plants),  Bromeliaceae  (1,280  plants). 


Cactaceae  (926  plants),  Primulaceae 
(815  plants),  and  Euphorbiaceae  (409 
plants).  Four  hundred  fourteen  (414)  of 
these  shipments  containing  12,174 
plants  were  assigned  to  plant  rescue 
centers.  The  United  States  supports  the 
development  of  CITES  guidelines  on 
how  to  deal  with  disposal  of  live 
confiscated  plants,  and  agrees  generally 
with  the  Guidelines  produced  by  the 
Plants  Committee  working  group. 
However,  the  United  States  does  not 
agree  with  the  sale  of  confiscated 
specimens  to  traders,  commercial 
propagators,  or  others  involved  in 
commercial  activities.  This  could 
encourage  potential  illegal  trade  and 
possibly  enable  the  original  importer  of 
the  confiscated  plants  to  reobtain  these 
plants,  or  otherwise  too  easily  benefit 
from  the  illegal  import;  it  also  violates 
existing  agreements  with  the  U.S.  Plant 
Rescue  Centers.  The  U.S.  will  discuss 
the  operations  of  the  U.S.  Plant  Rescue 
Center  Program  at  the  COP. 

24.  Significant  Trade  in  Appendix  II 
opecies 

Comments:  One  general  comment  was 
received  on  this  issue,  which  was 
jointly  endorsed  by  two  separate 
organizations.  These  comments 
supported  the  Service's  position  and 
stated:  "We  believe  that  the  Significant 
Trade  Process  is  being  undermined  by 
the  use  of  consultations  with  range 
states  in  lieu  of  forwarding  specific 
primary  or  secondary 
recommendations."  These  comments 
highlighted  several  "weaknesses"  in  the 
Significant  Trade  Review  process 
including  "vaguely  worded" 
recommendations,  the  Secretariat  being 
"far  too  easily  satisfied  that  •   •   * 
actions  taken  have  fulfilled  *  *   * 
reconunendations,"  and  a  new 
procedure  instituted  by  the  Animals 
Committee  "whereby  the  Conf.  8.9 
process  is  avoided  in  favor  of 
Committee  member  consultations  with 
the  Party  of  concern,  which  eliminates 
penalties  to  Parties  for  not  complying 
with  recommendations." 

(a)  Animals  [Doc.  10.55] 

U.S.  Negotiating  Position:  Doc.  10.55 
was  not  received  in  time  for  inclusion 
in  this  notice. 

At  the  12th  meeting  of  the  Animals 
Committee,  the  review  of  species  slated 
for  examination  in  199S  under  the 
Significant  Trade  Review  process  (Conf. 
8.9)  was  discussed  at  length  and 
recommendations  to  the  Secretariat 
from  each  of  the  CITES  Regions  were 
made  through  the  Conunittee  Chair. 
Prior  to  the  13th  meeting  of  the 
Committee  it  was  not  clear  whether  the 
Secretariat  had  fully  followed  through 


with  primary  and  secondary 
recommendations  made  to  range  states 
which  are  developed  in  this  process.  In 
reviewing  the  species  slated  for 
examination  in  1996,  the  United  States 
recommended  that  an  assessment  of  the 
progress  made  to  date  by  lUCN  on 
developing  a  target  list  be  conducted, 
and  the  United  States  advocated  a  rapid 
completion  of  the  task  if  it  were  not  yet 
complete.  In  addition,  the  United  States 
stressed  the  need  for  field  projects  to 
study  significantly  traded  species  in  the 
wild,  rather  than  extensive  revision  of 
lists  in  the  Significant  Trade  Review 
process. 

The  United  States  shares  concerns 
that  the  Significant  Trade  Review 
process,  particularly  regarding 
recommendations  made  to  the 
Secretariat  for  transmission  to  the  range 
states,  is  neither  specific  enough  nor 
sufficiently  "action-oriented."  The  U.S. 
also  shares  other  concerns  regarding 
consultation  with  range  states,  and 
looks  forward  to  discussions  on  these 
issues  at  COPlO.  Except  for  corals  and 
conch  (both  species  under  review  in  this 
process),  the  Secretariat  has  transmitted 
primary  and  secondary 
recommendations  on  the  1995  species 
significant  trade  review  to  range  States. 

During  discussions  at  the  13th 
meeting  of  the  Animals  Committee  of 
the  1996  review  of  taxa  in  the 
Significant  Trade  Review  process,  there 
was  confusion  about  the  timing  of  the 
review  cycles  used  in  this  process.  The 
United  States  supports  an  agreement  not 
to  initiate  another  roimd  of  reviews  (the 
1996  reviews),  but  to  complete  the  1995 
cycle  between  that  meeting  and  COPlO, 
and  then  devote  efforts  to  evaluating  the 
outcomes  of  previously  reviewed 
species,  especially  involving  Parties 
receiving  primary  recommendations 
from  the  review  process.  The  United 
States  agrees  that  insufficient  resources 
are  being  applied  to  field  studies  and 
that  this  aspect  of  the  Significant  Trade 
Review  process  suffers  if  new  species 
are  reviewed  before  adequate  follow-up, 
such  as  field  studies,  have  been 
implemented  for  previously  reviewed 
species. 

The  United  States  introduced  a  draft 
resolution  on  reporting  and 
identification  of  corals  in  trade,  at  the 
request  of  the  12th  meeting  of  the 
Animals  Committee.  As  this  is  a  United 
States  sponsored  resolution,  see  Federal 
Register  notice  of  March  27,  1997,  for  a 
rationale  explaining  the  U.S.  submission 
of  this  resolution. 

(b)  Plants  [Doc.  10.56]  — 

U.S.  Negotiating  Position:  Doc.  10.56 
was  not  received  in  time  for  inclusion 
in  this  notice.  The  United  States 
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supports  the  recommendations  of  the 
working  group  on  significant  trade  of 
the  Plants  Committee.  The 
recommendations  are  non-controversial, 
and  accomplish  a  fine-tuning  of  the 
process  for  plants  that  is  already 
underway  for  animals.  Such  an 
adjustment  is  needed  to  accommodate 
the  greater  number  of  higher-taxon 
listings  of  plants  in  Appendix  II  of  the 
Convention.  The  United  States  believes 
that  this  process  is  a  generally  effective 
approach,  as  has  been  demonstrated,  for 
example,  with  tree  ferns,  where  entire 
families  are  listed. 

25.  Sale  of  Tourist  Items  of  Appendix  I 
Species  at  International  Airports, 
Seaports,  and  Border  Crossings  [Doc. 
10.57] 

Comments:  One  comment  was 
received  on  this  issue,  which  was 
jointly  endorsed  by  two  organizations. 
These  organizations  supported  the  U.S. 
submission  of  this  draft  resolution, 
stating  that  the  "sale  of  Appendix  I 
tourist  items  encourages  illegal  trade 
and  hampers  enforcement  [and)  [bjorder 
crossings  are  ideal  places  to  educate 
travellers  (sic)  about  the  Convention." 
The  U.S.  agrees. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution. 

26.  Trade  in  Specimens  of  Species 
Transferred  to  Appendix  II  Subject  to 
Aimual  Export  Quotas  [Doc.  10.58] 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  Doc.  10.58 
was  not  received  in  time  for  inclusion 
in  this  notice. 

27.  Trade  in  Alien  Species  [Doc.  10.59] 

Comments:  Comments  were  received 
from  three  organizations  on  this  issue, 
one  set  of  which  was  jointly  endorsed 
by  two  organizations.  One  commenter 
stated  that  this  issue  "should  remain 
outside  the  scope  of  CITES"  and  since 
the  Convention  "is  experiencing 
significant  problems  fulfilling  its 
current  'obligations  *   *   •  '  involvement 
in  invasive  species  issues  should  be 
avoided.  Another  set  of  comments, 
jointly  endorsed  by  two  separate 
organizations,  "fully  supports  this 
document  and  discussions  on  the  need 
to  prevent  the  introduction  to  the  wild 
of  live  exotic  animals  and  plants  that  are 
traded  internationally.". 

U.S.  Negotiating  Position:  This  topic 
is  addressed  in  an  issue  document  co- 
sponsored  by  the  United  States  and  New 
Zealand.  See  Federal  Register  notice  of 
March  27, 1997,  for  a  rationale 


explaining  the  U.S.  submission  of  this 
document.  In  response  to  comments,  the 
United  States  stresses  that  CITES  is 
indeed  the  appropriate  forum  for  the 
discussion  of  introductions  of  invasive 
species  deriving  from  international 
trade  in  live  specimens  of  these  species. 
Alien  [nonindigenous]  species  have 
been  identified  as  the  second  largest 
threat  to  biological  diversity  globally 
after  habitat  loss  and  degradation.  The 
U.S.  submitted  a  discussion  paper 
asking  that  this  issue  be  discussed  at 
COPIO.  The  intent  of  the  United  States 
is  to:  (1)  heighten  international 
awareness  of  the  threats  alien  species 
pose  to  the  conservation  of  biodiversity 
and  focus  attention  on  finding  practical 
solutions  to  the  alien  species  problems; 

(2)  encourage  cooperation  and 
collaboration  between  CITES  and  the 
Convention  on  Biological  Diversity  on 
threats  to  biodiversity  from  the 
introduction  of  alien  species  through 
international  trade  in  these  species;  and 

(3)  encourage  Parties  to  pay  particular 
attention  to  these  issues  when 
developing  national  legislation  and 
regulations,  when  issuing  export  or 
import  permits  for  live  specimens  of 
potentially  invasive  species,  or  when 
otherwise  approving  exports  or  imports 
of  live  specimens  of  potentially  invasive 
species. 

28.  Establishment  of  a  Working  Group 
for  Marine  Fish  Species  [Doc.  10.60] 

Comments:  Comments  were  received 
from  twelve  organizations  on  this  issue, 
one  set  of  which  was  jointly  endorsed 
by  two  organizations.  One  organization 
stated  that  it  "applaud[ed]  U.S.  efforts  to 
ensure  that  CITES  trade  rules  are  fully 
coordinated  with  conservation  and 
management  rules  under  other 
international  agreements";  they  did 
express  concern  for  the  "open-ended" 
jurisdiction  of  the  proposed  Working 
Group  and  the  lack  of  "indication  who 
would  be  chosen  to  serve  on  this 
working  group."  Two  organizations,  in 
opposing  this  draft  resolution, 
expressed  the  view  that  marine  species 
management  and  conservation  issues 
should  be  dealt  with  only  by  the  United 
Nations  Food  and  Agriculture 
Organization  (FAO)  and  either  coastal 
nations  or  regional  fisheries 
management  organizations.  Another 
commenter,  whose  submission  was 
jointly  endorsed  by  two  organizations, 
supported  the  draft  resolution,  and 
noted  that  the  proposed  Working  Group 
"would  serve  similar  function  to  the 
[CITES]  Timber  Working  Group".  One 
commenter,  a  foreign  government, 
stated  in  opposition  to  the  draft 
resolution,  \hai  not  only  should  only  the 
FAO  and  coastal  nations  be  solely 


responsible  for  marine  species 
management  and  conservation,  but  that 
this  draft  resolution  is  unacceptable 
because  of  the  increased  workJoad  it 
would  cause  for  CITES,  and  the  absence 
of  scientific  evidence  "of  verification  of 
the  'extinction  level'  to  be  considered  by 
CITES."  Another  foreign  commenter,  in 
opposing  this  draft  resolution,  stated 
that  the  U.S.  submission  of  this  proposal 
was  "inconsistent  with  its  position 
committed  •   *   *  at  the  [22nd  meeting 
of  the]  FAO  Fisheries  Committee," 
specifically  with  regard  to  the 
conservation  and  management  of  shark 
species.  One  other  foreign  organization, 
in  opposition  to  the  draft  resolution, 
stated  that  "issues  pertaining  to  marine 
fishes  should  be  promoted  by  more 
appropriate  organizations  such  as  the  * 
*  *  FAO  of  the  United  Nations."  This 
commenter  also  stated  the  formation  of 
such  a  working  group  would  complicate 
"the  present  thinking  on  marine  living 
resources  [and]  might  cause 
unnecessary  confusion."  Another 
foreign  organization,  requesting  that  the 
U.S.  withdraw  the  draft  resolution 
specifically  because  of  its  involvement 
in  shark  management  and  conservation, 
expressed  concerns  that  "CITES  to  a 
large  extent  is  a  relic  of  the  past,"  and 
that  the  draft  resolution  "perpetuates 
the  scatter-gun,  confrontational 
approach."  This  organization  favored 
FAO  management  of  shark  species.  One 
commenter,  expressed  the  opinion  that 
the  submission  of  the  draft  resolution 
was  "premature  and  potentially 
counterproductive  to  the  conservation 
and  management  of  ocean  fisheries." 
This  commenter  also  stated  that  it  was 
"debatable"  that  several  marine  species 
qualify  for  listing  under  CITES,  that  the 
tasks  of  the  proposed  working  group 
would  be  "overwhelmingly  complex," 
that  "regional  fishery  organizations  and 
coastal  nations  are  responsible  for 
managing  and  conserving  ocean 
fisheries,"  that  the  control  of  harvests  is 
the  "most  effective  means  of  conserving 
marine  fish,"  and  that  the  proposed 
Working  Group's  tasks  would  be 
"redundant"  to  the  work  of  the  FAO. 
Another  commenter  opposed  the  draft 
resolution  as  "costly,  useless  and 
inefficient  in  nature  *  *  *  premature, 
redundant  and  overlapping."  This 
organization  also  stated  that  the  working 
Group's  creation  would  "create  another 
financial  and  administrative  burden  for 
the  Convention,"  and  that  "it  is  a 
Utopian  idea  to  try  to  manage  a  few 
selected  fish  species  without  managing    - 
the  totality  of  the  marine  species, 
including  the  marine  mammals." 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
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Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution.  In 
response  to  comments  received,  the 
United  States  notes  that  this  proposed 
working  group  is  modeled  after  the 
Timber  Working  Group  established  at 
COP9,  and  will  complement  but  not  in 
any  way  supersede  efforts  of 
international  fishery  management 
organizations.  The  purpose  of  the 
Working  Group  is  not  to  propose  marine 
Qsh  species  for  listing,  or  deal  with 
listing  issues  in  any  manner,  but  rather 
to  investigate  concerns  associated  with 
inclusion  in  the  CITES  Appendices  of 
marine  fish  species  subject  to  large-scale 
commercial  harvesting  and  international 
trade,  and  develop  recommendations  on 
approaches  to  address  identified  issues 
with  the  FAO  and  other  fishery 
organizations.  In  addition,  this  proposed 
working  group  will  facilitate  lieiison 
between  the  CITES  Animals  Committee 
and  the  FAO  and  other  international 
fisheries  organizations,  in  order  to 
complete  the  implementation  of 
Resolution  Conf.  9.17.  The  United  States 
regrets  the  misunderstanding,  reflected 
in  some  comments  received,  that  the 
proposed  working  group  would  take  on 
the  work  of  management  of  conunercial 
fisheries,  which  is  not  within  CITES' 
purview.  Rather,  if  a  commercially 
fished  marine  species  becomes  depleted 
to  the  point  that  it  qualifies  for 
inclusion  in  the  CITES  Appendices,  the 
efforts  of  this  working  group  will  be  a 
vital  component  of  effective 
implementation  of  such  a  CITES  listing. 

29.  Scientific  Justification  for  National 
Export  Quotas  (Doc.  10.61) 

Comments:  Two  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  separate 
organizations.  One  commenter  stated 
that  the  U.S.  should  oppose  this  draft 
resolution  as  "burdensome  and 
unnecessary."  Other  comments 
received,  which  were  jointly  endorsed, 
supported  the  draft  resolution  stating 
that  it  "would  strengthen  Resolution 
Conf.  9.3"  by  requiring  scientific 
justification  for  CITES  export  quotas. 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  Israel, 
discusses  the  publication  and 
distribution  of  CITES  export  quotas  by 
the  Secretariat  and  recommends  the 
provision  of  relevant  scientific  evidence 
and  non-detriment  findings  by  Parties 
when  transmitting  their  own  national 
export  quotas  for  Appendix  II  species  to 
the  Secretariat. 

The  resolution  raises  many  concerns 
which  the  United  States  shares  and 
provides  for  interesting  points  in  need 
of  additional  consideration  and  study  by 


the  Parties.  It  brings  forth  a  valid  point 
with  respect  to  the  need  for  non- 
detriment  findings  in  support  of  export 
quotas  submitted  by  many  Parties.  Since 
CITES  requires  Parties  to  make  a  non- 
detriment  finding  when  issuing  an 
export  permit,  providing  docimientation 
of  such  a  finding  to  the  CITES 
Secretariat  should  not  be  burdensome  to 
Parties  that  are  effectively  implementing 
the  Convention.  There  have  been 
problems  with  the  quota  system  where 
quotas  were  established  and 
implemented  without  a  scientific 
justification. 

The  United  States  supports  the 
preparation  of  scientific  non-detriment 
findings  and  justifications  by  all  Parties 
for  the  export  of  indigenous  Appendix 
n  species  before  authorizing  or 
otherwise  issuing  export  permits,  as 
required  by  the  Convention.  Quotas 
submitted  to  the  Secretariat  should  be 
supported  by  scientific  documentation 
in  the  exporting  country,  and  the 
Secretariat  and  Parties  should  be  active 
in  utilizing  the  Significant  Trade 
Process  to  make  determinations  as  to 
whether  Parties  are  appropriately 
addressing  the  scientific  needs  inherent 
in  issuing  realistic  and  appropriate  non- 
detriment  findings.  However,  this 
resolution  refers  to  those  quotas  that  are 
determined  by  individual  exporting 
countries,  and  not  those  quotas  that  are 
approved  by  the  COP.  At  present,  the 
United  States  is  evaluating  whether  the 
draft  resolution  submitted  by  Israel  is 
needed  in  order  to  interpret  the 
Convention,  but  is  currently  leaning 
towards  opposing  this  dociunent. 

30.  Disposal  of  Stocks  of  Dead 
Specimens  of  App>endix  I  Species  [Doc. 
10.62] 

Comments:  Three  comments  were 
received,  one  of  which  was  jointly 
endorsed  by  two  separate  organizations. 
One  commenter  supported  the  proposed 
U.S.  negotiating  position.  One  stated 
that  "adoption  of  this  resolution  would 
create  significant  loopholes  in 
enforcement  of  trade  of  Appendix  I 
species."  This  commenter  further  stated 
that  "an  unqualified  expansion  of  the 
utilization  of  Appendix  I  species 
violates  the  intent  of  CITES... which 
strictly  restricts  trade  in  specimens  from 
Appendix  I  species."  Comments  which 
were  jointly  endorsed  by  two 
organizations  opposed  this  draft 
resolution,  stating  that  it  would 
"weaken  Resolution  Conf.  9.10  [and] 
allow  use  of  confiscated  specimens 
giving  value  to  illegally  traded 
specimens,  parts  and  products." 
Another  commenter  stated  that  the  U.S. 
should  investigate  new  approaches  to 
the  disposal  of  stock  of  dead  Appendix 


I  specimens  without  either  endorsing  or 
opposing  the  proposed  U.S.  negotiating 
position. 

U.S.  Negotiating  Position:  The  draft 
resolution  would  modify  Conf  9.10  in 
that  it  recommends  that  confiscated 
dead  specimens  of  Appendix  I  species 
not  be  destroyed,  but  utilized  for  useful 
purposes  in  accordance  with  the 
Convention,  in  particular  for 
educational,  research  or  scientific 
activities,  but  also  for  "the  cultural  and 
artistic  heritage"  (translation  provided 
by  the  Embassy  of  France).  The 
resolution  makes  no  reference  to  the 
enforcement  obligation  of  Parties  to 
CITES  as  enumerated  in  Article  Vm,  but 
instead  cites  economic  and  social 
development  provisions  of  the 
Convention  on  Biological  Diversity. 

The  United  States  will  strongly 
oppose  this  resolution  and  believes  that 
Conf.  9.10  as  adopted  by  the  Parties  is 
effective  as  written.  The  United  States 
believes  that  this  draft  resolution,  if 
adopted,  would  create  a  number  of 
enforcement  problems,  not  the  least  of 
which  would  involve  the  large 
stockpiles  of  African  elephant  ivory 
currently  maintained  in  a  niunber  of 
range  states.  By  opening  the  door  to  the 
cultiual  and  artistic  utilization  in 
international  trade  of  stockpiles  of 
Appendix  I  species,  there  would  be  a 
serious  problem  of  distinguishing 
between  illegal  trade  and  "cultural" 
trade.  The  United  States  is  concerned 
that  such  use  of  these  specimens  for 
cultural  or  artistic  purposes  could  result 
in  increased  consumer  demand  for  other 
such  specimens. 

In  audition ,  the  United  States  believes 
that  this  resolution,  if  adopted,  would 
detrimentally  impact  controls  on  seized 
Appendix  I  plants  and  plant  materials. 
The  United  States  recognizes  that  there 
may  exist  many  appropriate  cultural  or 
artistic  uses  of  accumulated  dead 
specimens  of  Appendix  I  animals  and 
plants.  However,  the  United  States  also 
recognizes  that  establishing  appropriate 
mechanisms  to  ensure  that  these 
specimens  are  only  used  in  the  proper 
context  will  be  very  difficult  to  achieve. 

31.  Marking  of  CITES  Specimens  [Doc. 
10.63] 

Comments:  One  set  of  comments  was 
received,  which  was  jointly  endorsed  by 
two  separate  organizations.  These 
organizations  disagreed  with  the 
proposed  U.S.  negotiating  position  and 
strongly  urged  the  U.S.  to  oppose  this 
draft  resolution.  These  commenters 
stated  that  the  proposed  changes  would 
allow  "secondary  products"  to  "enter 
international  trade  without  marking" 
and  expressed  concern  that  the  draft 
resolution's  provisions  "pose  a 
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significant  threat  to  species  which  are 
not  currently  ranched  but  may  be  so  in 
the  ftjture." 

U.S.  Negotiating  Position:  This 
document  was  submitted  by  the  CITES 
Secretariat  on  behalf  of  the  Animals 
Committee.  The  Animals  Committee 
discussed  problems  of  implementation 
of  Conf.  5.16  which  lays  out  the 
requirements  for  trade  in  ranched 
specimens  listed  in  the  Appendices  to 
the  Convention.  The  proposed 
resolution  submitted  by  the  Secretariat 
seeks  to  amend  the  marking 
requirements  to  reflect  uniform  marking 
only  of  items  of  primary  economic 
importance.  The  resolution  also 
recommends  that  any  ranching  proposal 
include  details  of  the  marking  system,  a 
list  of  all  specimens  of  primary 
economic  importance,  and  a  current 
inventory  of  such  stocks. 

The  resolution  was  submitted  due  to 
the  general  belief  that  the  previously 
designed  marking  requirements  were 
overly  burdensome,  unenforceable  by 
national  authorities,  and  otherwise 
impractical.  The  United  States  supports 
this  resolution  to  create  a  marking 
regime  which  is  not  only  practical  and 
enforceable,  but  institutes  necessary 
marking  controls  to  implement  the 
ranching  requirements  that  are 
implemented  under  the  authority  of  the 
Convention. 

32.  Universal  Tagging  System  for  the 
IdentiHcation  of  Crocodilian  Skins  [Doc. 
10.64] 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  The  United 
States  supports  universal  tagging  of 
crocodilian  skins.  Doc.  10.64  was  not 
received  in  time  for  inclusion  in  this 
notice. 

33.  Identification  of  Corals  and 
Reporting  of  Coral  Trade  [Doc.  10.65] 

Comments:  One  comment  was 
received  on  this  issue.  This  commenter 
supported  this  U.S.  proposal  staling  that 
identification  and  reporting  of 
quantities  of  coral  in  international  trade 
"has  plagued  the  trade  for  many  years. 
The  proposed  resolution  addresses  the 
reporting  issues  and  provides  a 
pragmatic  solution  for  handling 
recognizable  coral... imder  CITES." 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution,  at  the 
request  of  the  Animals  Committee. 


34.  Implementation  of  Article  VII, 
Paragraph  2:  Pre-Convention  Specimens 
[Doc.  10.66] 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
Federal  Register  notice  of  March  27, 
1997  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution. 

35.  Captive  Breeding 

(a)  Implementation  of  Article  VII, 
Paragraphs  4  and  5  [Doc.  10.67;  Doc. 
10.68;  Doc.  10.69] 

Comments:  Conunents  were  received 
from  seven  organizations  on  this  issue, 
one  of  which  was  jointly  endorsed  by 
two  separate  organizations.  One 
commenter  stated  that  the  draft 
resolution  "is  so  restrictive  and  over- 
bearing that  it  is  a  disincentive  to 
captive-breeding."  Another  organization 
encouraged  the  Service  "to  amend  its 
resolution  *   *   *  to  allow  additional 
animals,  eggs,  or  gametes  from  the  wild 
to  be  added  to  the  breeding  stock  to 
prevent  deleterious  in-breeding  *   *   *" 
This  commenter  also  suggested  that 
there  was  insufficient  time  to  guarantee 
that  "more  good  than  harm  will  result" 
from  consideration  of  this  resolution, 
and  requested  that  consideration  be 
"postponed."  One  commenter  stated 
that  birds  "taken  before  some  CITES 
designation  should  be  exempt"  and 
added  further  that  "laws  should 
encourage  the  redistribution  of 
bloodlines  to  facilitate  the  maintenance 
of  the  most  genetically  diverse 
populations."  Another  set  of  comments 
expressed  support  for  the  U.S. 
submission,  but  urged  the  deletion  of 
language  which  "permits  the 
augmentation  of  parental  breeding  stock 
with  the  'occasional  addition  of 
animals,  eggs  or  gametes  from  wild 
populations.'  "  This  commenter  stated 
opposition  to  the  placement  of 
confiscated  live  animals  in  captive 
breeding  facilities.  One  commenter 
expressed  opposition  to  the  importation 
of  animals,  eggs,  or  gametes  for  captive 
breeding,  and  also  suggested 
"postponement  of  discussions"  of  these 
issues  until  after  COPlO  because  Parties 
"have  not  had  sufficient  time  to  review 
any  documents  that  may  be  submitted 
by  the  Secretariat  *  *   *"  Another 
organization  supported  the  Service's 
"efforts  to  design  a  comprehensive  set  of 
standards  and  requirements  for  captive- 
breeding  facilities  and  applaud  their 
proposal  in  so  far  as  it  establishes  a 
thorough  program  for  registration  of 
facilities."  One  organization  stated  its 
concern  with  the  U.S.  draft  resolution's 
"unnecessarily  restrictive  definition  of 


F2"  but  stated  that  "this  proposal  serves 
to  further  reinforce  the  need  to  establish 
an  exemption  for  'special 
circumstances'  species  such  as  Asian 
elephants."  This  commenter  opposed 
the  resolution  "in  so  far  as  it  is  more 
restrictive  with  regard  to  application  of 
the  definition  of  captive-bred"  but 
supported  the  resolution  "in  so  far  as  it 
paves  the  way  for  a  limited,  narrowly 
tailored  exemption  for  species  with 
special  circumstances." 

The  United  States  submitted 
documents  on  captive  breeding,  and 
thesa  documents  are  discussed  in  the 
March  27, 1997,  Federal  Register  notice. 

Doc.  10.67,  10.68.1,  and  10.68.2  were 
not  received  from  the  Secretariat  in  time 
for  inclusion  in  this  notice.  At  C0P9, 
the  Parties  directed  the  Secreteiriat, 
working  with  the  Animals  Committee, 
to  prepare  a  new  resolution 
consolidating  the  various  extant 
resolutions  dealing  with  the 
determination  of  whether  a  specimen  is 
bred-in-captivity,  and  captive  breeding 
of  Appendix  I  animals  for  commercial 
piuposes.  The  United  States  is  closely 
evaluating  the  document  from  the 
Secretariat,  and  will  provide  detailed 
information,  views,  and  positions 
throughout  COPlO.  The  United  States  is 
concerned  however  that  discussions  in 
the  Animals  Committee  and  indeed  by 
the  Secretariat  in  its  proposed 
resolution,  may  go  beyond  the  direction 
given  to  the  Secretariat  and  the  Animals 
Committee  at  COP9. 

(b)  Proposals  to  Register  the  First 
Commercial  Captive-Breeding  Operation 
for  an  Appendix  I  Animal  Species 

Conunents:  No  comments  were 
received  on  this  specific  sub-item. 

U.S.  Negotiating  Position:  No 
document  has  yet  been  received.  Under 
Conf.  8.15,  Parties  must  submit 
proposals  for  inclusion  of  operations 
breeding  Appendix  I  species  in  captivity 
for  commercial  purposes.  The 
Secretariat  maintains  a  register  of  those 
facilities.  Proposals  are  submitted  to  the 
Secretariat,  which  circulates  them  to  the  . 
Parties.  When  a  Party  objects  to 
inclusion  of  a  facility  in  the  Secretariat's 
register,  and  the  objection  cannot  be 
resolved  by  the  interested  Parties,  the 
proposal  is  discussed  and  voted  upon 
by  ihe  COP  (if  the  proponent  country  so 
wishes).  This  agenda  item  will  include 
discussion  of  any  pending  proposals. 

36.  Hybrids 

(a)  Amendment  to  Resolution  Conf.  2.13 
[Doc.  10.70] 

Comments:  Two  comments  were 
received  on  this  specific  sub-item,  one 
of  which  was  jointly  endorsed  by  two 
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separate  organizations.  One  commenter 
supported  the  proposed  U.S.  opposition 
to  this  draft  resolution,  stating  that  it 
would  weaken  Conf.  2.13  "by  allowing 
commercial  trade  in  captive-bred 
hybrids  of  CITES-listed  species  without 
CITES  regulation  *   *   *  These  changes 
are  contrary  to  the  spirit  of  the 
Convention  and  will  weaken  species 
protection  and  enforcement  efforts." 
The  comments  that  were  jointly 
endorsed  by  two  separate  organizations 
also  supported  U.S.  proposed 
opposition  to  this  draft  resolution 
noting  that  the  proposal  "would  weaken 
Conf.  2.13  by  allowing  commercial  trade 
in  captive-bred  hybrids  of  CITES-listed 
species  without  CITES  regulation." 

U.S.  Negotiating  Position:  This 
resolution  was  submitted  by  Australia 
and  seeks  to  clarify  the  situation  of 
animal  hybrids.  In  accordance  with 
Conf.  2.13,  some  hybrids  may  be  subject 
to  CITES  provisions,  even  though  they 
may  not  be  specifically  included  in  the 
Appendices  to  the  Convention,  if  one  or 
more  of  the  parents'  taxa  are  listed. 
Accordingly,  if  the  parents  are  included 
on  different  Appendices,  then  the 
requirements  of  the  more  restrictive 
appendix  apply.  The  proposed 
resolution  would  modify  this  system 
significantly,  by  recommending  that  a 
hybridized  specimen  only  be  considered 
as  an  Appendix  I  species  if  it  was  the 
progeny  of  one  or  more  wild-caught 
Appendix  I  specimens.  Hybridized 
specimens  which  do  not  meet  the 
criteria  would  be  treated  as  Appendix  11 
species,  and  progeny  from  hybridized 
parental  stock  would  be  treated  as  if 
they  were  not  included  on  any 
Appendix  to  the  Convention. 

The  United  States  opposes  this 
resolution.  The  United  States  believes 
that  Conf.  2.13  is  effective  as  written, 
well  balanced  in  scope,  effect,  and 
intent,  and  needs  no  revision.  By 
modifying  Conf.  2.13  in  the  proposed 
manner,  additional  layers  of  complexity 
and  confusion  would  be  added  to  the 
issue  of  trade  in  hybrid  animal  species. 
It  could  significantly  increase  illegal 
trade  and  risk  to  wild  populations.  In 
addition,  these  important  conservation 
concerns  arise  from  modifying  Conf. 
2.13  pursuant  to  the  proposed 
resolution:  (1)  Full  species  in  trade 
could  erroneously  be  declared  as 
hybrids  by  traders,  in  which  case, 
effective  law  enforcement  could  be 
difficult.  This  could  be  especially 
significant  regarding  the  trade  in  birds 
because  of  plumage  that  is  highly 
variable,  which  may  not  accurately 
reflect  the  parentage  of  a  particular 
specimen;  (2)  A  captive-breeding  facility 
may  require  supplementation  of  wild- 
caught  parental  stock  in  order  to 


maintain  a  given  level  of  hybrid 
specimen  productivity;  (3)  The  demand 
for  pure  Appendix  I  specimens  will  still 
require  the  acquisition  of  wild-caught 
stock,  which  may  promote  the 
laundering  of  wild-caught  specimens 
under  the  guise  of  being  captive-bom  or 
captive-bred  hybrids;  and  (4)  If  hybrids 
are  not  protected  by  the  more  restrictive 
Appendix,  deliberate  hybridization 
could  increase  and  serve  to  dilute 
available  blood  lines,  thereby  increasing 
pressure  on  wild  populations  to  provide 
additional  genetic  material.  Australia, 
the  author  of  the  proposed  resolution, 
has  concerns  over  specific  species  in 
that  country  and  feels  this  issue  could 
be  satisfectorily  addressed  with  a 
modification  to  Conf.  2.13.  The  United 
States  disagrees  with  Australia,  and 
strongly  prefers  that  such  concerns  be 
addressed  in  a  specific  listing  proposal. 

(b)  Regulation  of  Trade  in  Animal 
Hybrids  (Doc.  10.71] 

Comments:  One  set  of  comments  was 
received  on  this  specific  sub-item.  This 
commenter  stated  that  this  draft 
resolution  represented  "a  reasonable 
approach  to  the  issue  of  hybrids  and  the 
U.S.  should  support  the  proposal." 

U.S.  Negotiating  Position:  Doc.  10.71 
was  not  received  in  time  to  be  included 
in  this  notice.  The  United  States 
supports  the  consensus  reached  by  the 
Animals  Committee  at  its  last  meeting 
on  this  issue,  and  hopes  the  Secretariat's 
document  reflects  that  consensus. 

37.  Shipments  Covered  by  Customs 
Camets  [Doc.  10.72) 

Comments:  Comments  were  received 
from  three  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
organization  supported  the  "spirit  of  the 
resolution  in  so  far  as  it  encourages 
improved  education  and  training  for 
customs  officials,  as  well  as  increased 
awareness  of  relevant  requirements  for 
shipments  of  wildlife,"  but  expressed 
concern  about  the  meaning  of  the  draft 
resolution  as  it  related  to  the  legal  force 
of  customs  camets  versus  CITES  permits 
and  certificates,  noting  that  these  two 
different  types  of  documents  are 
"mutually  exclusive  under  current  law 
and  practice."  The  comments  which 
were  jointly  endorsed  supported  the 
draft  resolution  without  providing 
specifics. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution. 


38.  Frequent  Transborder  Movements  of 
PersonsJly  Owned  Live  Animals  [Doc. 
10.73] 

Comments:  Conmients  were  received 
bom  four  organizations,  two  of  which 
jointly  endorsed  one  submission.  One 
commenter,  supporting  the  proposed 
U.S.  position,  stated  that  the  draft 
resolution  "represents  a  most  practical 
and  logical  solution  to  the  problems 
facing  private  owners  of  legally  acquired 
and  possessed  Appendix  I  species  who 
seek  to  temporarily  transport  their 
animals  across  international  borders 
*   *  *"  This  organization  stated  that 
this  draft  resolution  would  have  very 
positive  effects  in  gaining  captive-bred 
status  for  captive-bom  Asian  elephants. 
The  set  of  comments  jointly  endorsed  by 
two  separate  organizations  also 
supported  the  proposed  U.S.  negotiating 
position,  and  recommended  "that  the 
certificate  either  be  presented  on  re- 
entry or,  if  the  animal  cannot  be 
returned,  documentation  to  that  effect 
be  supplied  to  the  *  *    state  of 
residence."  These  comments  also  stated 
that  their  support  of  the  resolution  was 
contingent  on  the  acceptable  of 
amendments  being  proposed  by  the 
United  States.  Another  organization  also 
supported  the  U.S.  proposed  position  by 
noting  that  this  proposed  resolution 
"aims  at  correcting  some 
inconsequential  actions." 

U.S.  Negotiating  Position:  This 
resolution,  joinUy  submitted  by 
Switzerland  and  Germany,  calls  for  the 
creation  of  a  certificate  of  ownership  to 
accompany  CITES-listed,  personally- 
owned,  live  animals  frequently  crossing 
international  borders.  The  United  States 
interprets  the  term  personal  or 
household  effects  in  Article  VII, 
paragraph  3,  to  include  personally 
owned  live  animals  that  were  acquired 
in  the  owner's  state  of  usual  residence. 
Other  countries  have  not  included  live 
animals  in  their  interpretation  of  this 
exemption,  and  the  Secretariat 
maintains  that  position  based  on  Conf. 
4.12.  The  issuance  of  separate  permits  to 
people  with  personally  owned  live 
animals  that  frequently  cross 
international  borders  (falconry 
practitioners,  pet  owners  who  travel, 
etc.)  poses  technical  and  administrative 
burdens.  In  addition,  the  Service  is 
concerned  with  the  number  of 
retroactive  permits  it  has  had  to  issue, 
since  the  United  States  recognizes  the 
exemption  while  other  countries  do  not. 

The  United  States  will  support  the 
provisions  of  this  resolution.  Adoption 
of  this  resolution  will  reduce  the 
adtninistrative  burdens  to  the  animal 
owner  and  the  countries  to  which  the 
owner  enters  and  exits,  while  ensuring 


marking  and  monitoring  of  movement  to 
prevent  illegal  activities.  However, 
despite  general  support  for  the 
|>rovisions  of  this  resolution,  the  United 
States  believes  that  there  remains  a  need 
to  clarify  the  following  elements  in  the 
resolution:  (a)  the  animals  must  be 
accompanied  by  the  owner;  (b)  the 
certificate  of  ownership  must  be 
validated  by  a  Party's  Customs  or  other 
appropriate  authorities  on  import  and 
re-export;  and  (c)  the  information  on 
numbers  of  certificates  issued  by  species 
must  be  recorded  in  each  Party's  annual 
report.  In  addition,  the  United  States 
supports  adoption  of  this  resolution 
only  if  paragraph  (n)  is  adopted.  This 
provision  is  to  ensure  that  the  owner  not 
sell  or  transfer  a  live  animal  while 
outside  the  owner's  usual  state  of 
residence  under  the  certificate  of 
ownership. 

39.  Live  Animals  in  Traveling  Circuses 
[Doc.  10.74] 

Comments:  Five  comments  were 
received  on  this  issue,  with  one 
submission  endorsed  by  two  separate 
organizations.  One  commenter  opposed 
this  resolution  noting  that  its  provisions 
"would  present  opportunities  for  fraud, 
for  laundering  Appendix  I  animals,  and 
engaging  in  other  illegal  activities  that 
would  deleteriously  affect  wild 
populations  as  well  as  the  integrity  of 
the  Convention."  This  commenter  also 
stated  that  the  consideration  of  the 
passport  issue  should  be  "held  over  for 
COPll."  Another  commenter  expressed 
support  for  the  "general  concept"  of 
"  'passports'  to  facilitate  movement  of 
privately  owned  animals."  but 
expressed  concerns  with  "the 
resolution's  limited  application  to 
government-owned  or  sponsored 
exhibitions,  and  the  fact  that  the 
resolution  as  drafted  does  not  address 
the  concerns  of  other  parties  over 
appropriate  safeguards  to  prevent  illegal 
activity."  One  commenter  stated  that 
they  oppose  "this  extremely  vague 
resolution"  afid  stated  that  "animal 
acts"  do  not  "constitute  an  art  form". 
This  commenter  also  expressed  doubts 
as  to  the  feasibility  of  the  passport 
provisions  as  drafted.  Another  set  of 
comments,  jointly  endorsed  by  two 
organizations,  opposed  the  draft 
resolution  as  "extremely  vague  and 
confusing"  and  stated  that  it  "attempts 
to  amend  the  treaty  by  creating  a  new 
category  of  exemption  under  Article 
VU." 

U.S.  Negotiating  Position:  Under 
Cllfc^ Article  VII,  paragraph  7,  a 
Management  Authority  may  waive  the 
permit  requirements  for  the  movement 
of  live  animals  that  are  part  of  a 
traveling  live  animal  exhibition  if  the 


exporter  or  importer  is  registered,  the 
animals  qualify  as  pre-Convention  or 
captive- bred,  and  the  animals  are 
humanely  transported  and  maintained. 
At  COP8,  the  Parties  adopted  Conf.  8.16 
to  correct  technical  problems  and 
prevent  fraud  in  the  movement  of 
animals  that  are  part  of  traveling 
exhibitions.  Conf.  8.16  recommends  that 
Parties  issue  a  pre-Convention  or 
captive-bred  certificate  for  each  animal 
as  proof  that  the  animal  was  registered. 
The  certificates  could  be  issued  for  three 
years  and  would  not  be  collected  at  the 
border  to  allow  for  multiple  shipments. 
Parties  are  expected  to  mark  or  identify 
each  specimen. 

This  proposed  resolution,  submitted 
by  the  Russicua  Federation,  considers  a 
circus  to  be  part  of  a  nation's  culture 
which  does  not  use  its  emimals  for 
primarily  commercial  purposes.  The 
resolution  would  grant  circuses  which 
are  owned  or  funded  by  governments  a 
"Certificate  of  Circus  Animal."  This 
certificate  could  not  be  issued  to  private 
or  commercial  circuses.  The  Certificate 
of  Circus  Animal  would  be  proof  that 
the  circus  is  registered;  that  its 
specimens  had  been  acquired  in 
accordance  with  CITES;  and  that  an 
Appendix  I  specimen  that  is  bom  to  the 
circus  or  for  an  animal  acquired  by  the 
circus  before  transfer  from  Appendix  n 
to  Appendix  1  are  of  legal  origin.  This 
Certificate  would  be  valid  for  all  legal 
specimens,  not  just  for  pre-Convention 
or  captive-bred  specimens. 

The  resolution  is  an  attempt  to  resolve 
a  number  of  technical  problems 
encountered  by  circuses.  Currently, 
circuses  can  obtain  certificates  for  three 
years  under  Conf.  8.16  for  pre- 
Convention  or  captive-bred  animals.  But 
they  need  to  obtain  other  permits  and 
certificates  under  Articles  IV  and  V  for 
Appendix  U  and  HI  wildlife  when  pre- 
Convention  or  captive-bred 
requirements  are  not  met.  The  second 
problem  concerns  progeny  bom  to 
circuses  that  strictly  do  not  meet  Conf. 
2.12,  which  is  of  pjirticular  concern  for 
traditional  circus  species,  such  as  the 
Asian  elephant,  that  are  long-lived  and 
slow-maturing  which  have  not  had  time 
to  achieve  sufficient  F2  specimens.  The 
third  problem  is  the  continued  use  of 
animals  that  were  owned  by  circuses 
when  a  species  is  listed  in  Appendix  II 
and  then  the  species  is  transferred  to 
Appendix  I  as  happened  with  the 
African  elephant.  Some  of  these  animals 
that  are  in  the  possession  of  a  circus  do 
not  qualify  as  pre-Convention  under 
Conf.  5.11  and  so  may  no  longer  be  used 
by  circuses  when  traveling  to  other 
countries. 

The  United  States  will  oppose  this 
resolution.  The  United  States  does  not 


believe  that  the  CITES  Parties  should 
treat  circuses  owned  or  funded  by  a 
country's  government  differently  from 
circuses  that  are  privately  owned. 
Although  the  United  States  recognizes 
that  animals  being  moved  by  circuses 
are  to  stay  in  their  possession  and  are 
not  to  be  sold  while  the  circus  is  outside 
its  state  of  usual  residence,  the  United 
States  considers  circuses  to  be 
conducting  activities  that  are  primarily 
commercial.  The  United  States  also  does 
not  agree  that  circuses  should  be 
exempted  from  the  requirements  of 
CITES  as  long  as  the  Management 
Authority  finds  that  the  animals  were 
legally  acquired.  This  broad  general 
exemption  from  the  provisions  of  CITES 
could  have  serious  implications  for  the 
conservation  of  some  species. 

On  the  other  hand,  the  United  States 
supports  the  use  of  a  passport-fype 
certificate  similar  to  the  Annex 
presented  in  the  proposed  resolution. 
The  United  States  also  recognizes  that 
there  are  additional  technical  issues  in 
Conf.  8.16  that  could  be  clarified  and 
looks  forward  to  opportunities  to 
explore  these  various  issues. 

40.  Transport  of  Live  Specimens  [Doc. 
10.75] 

Comments:  Four  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  separate 
organizations.  One  commenter 
referenced  the  activities  of  the  Animals 
Committee  Working  Group  focusing  on 
this  issue,  and  stated  that  the  U.S. 
should  not  seek  any  further 
amendments  to  the  group's 
recommendations.  Another  commenter 
wrote  extensively  on  the  lATA  live 
animal  transport  guidelines,  stating  that 
"many  of  the  LATA  requirements  will 
greatly  contribute  to  the  death  or 
uimecessary  abuse  of  birds  in  transit." 
This  commenter  called  on  the  U.S.  to 
abandon  the  lATA  shipping  guidelines. 
One  commenter  expressed  general 
concem  with  the  knowledge  and 
expertise  of  Service  wildlife  inspectors, 
and  stated  that  the  Party's  should  "work 
together  to  develop  a  more 
comprehensive  set  of  guidelines  and 
resources  for  use  by  current  inspection 
authorities."  Another  set  of  comments, 
jointly  endorsed  by  two  separate 
organizations,  supported  the  Service's 
submission  without  giving  detailed 
comments. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution  on 
behalf  of  the  Animals  Committee.  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  resolution.  The 
United  States  agrees  that  the  consensus 
document  prepared  by  the  Animals 
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Committee  should  be  adopted  without 
major  revisions,  while  at  the  same  time 
retaining  the  essential  portions  of  Conf. 
9.23.  The  CITES  Parties  have  endorsed 
the  lATA  Live  Animals  Regulations,  as 
an  international  industry  standard  for 
the  transport  of  live  animals.  The 
United  States  supports  this 
endorsement,  and  will  work  for  their 
implementation  and  enforcement,  while 
also  working  to  modify  the  LATA 
Regulations,  when  appropriate  for  the 
health  and  welfare  of  live  animals  in 
international  trade. 

41.  Designation  of  Scientific  Authorities 
(Doc.  10.76] 

Comments:  One  comment  was 
received,  which  was  jointly  endorsed  by 
two  separate  organizations.  These 
comments  support  the  U.S.  draft 
resolution. 

U.S.  Negotiating  Position:  This  is  a 
United  States  sponsored  resolution.  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explainihg  the  U.S. 
submission  of  this  resolution. 

42.  Standard  Nomenclature  [Doc.  10.77) 

Comments:  No  comments  were 
received  on  this  specific  issue. 

U.S.  Negotiating  Position:  Doc.  10.77 
was  not  received  in  time  for  inclusion 
in  this  notice. 

43.  Information  on  the  Population 
Status  and  Threats  to  Ovis  vignei  (Doc. 
10.781 

Comments:  Two  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  separate 
organizations.  One  commenter  stated 
that  the  U.S.  "should  oppose  the 
recommendations  of  the  Nomenclature 
Committee  to  consider  all  of  the  urial  as 
listed  on  Appendix  I."  This  commenter 
suggested  that  the  U.S.  propose  a  split- 
listing  "which  recognize  the 
conservation  programs  of  range  states 
involving  international  sport  hunting." 
Another  set  of  comments,  which  was 
jointly  endorsed,  urged  the  Service  to 
support  the  finding  of  ihe  Nomenclature 
Committee  which  recommended  that  all 
subspecies  of  Ovis  vignei  be  considered 
as  listed  on  Appendix  I.  These 
commenters  stated  that  they  "reject 
plans  by  lUCN/SSC  Caprinae  Specialist 
Group  and  others  to  promote  trophy 
hunting  of  these  rare  sheep,  which  are 
declining  in  the  wild."  This  commenter 
supported  "non-consumptive"  uses  of 
these  animals,  such  that  they  can 
"remain  in  the  population  where  they 
can  continue  to  contribute  to  the  gene 
pool  of  these  rare  subspecies." 

U.S.  Negotiating  Position:  This  is  an 
information  document  submitted  by  the 
Government  of  Germany  discussing  the 


population  status  and  threats  to  Ovis 
vignei.  The  United  States  supports  the 
effort  to  resolve  the  listing  status  of  Ovis 
vignei  and  thanks  the  Government  of 
Germany  for  presenting  this  document. 
The  United  States  supports  the 
recommendations  of  the  Nomenclature 
Committee  on  this  issue. 

44.  Traditional  Medicines  and  CITES 
(Doc.  10.79  and  Doc.  10.801 

Comments:  Two  comments  were 
received,  one  of  which  was  jointly 
endorsed  by  two  separate  organizations. 
One  commenter  was  "pleased  to  see  that 
the  United  States  is  willing  to  promote 
discussion  of  the  use  of  threatened  and 
endangered  species  in  traditional 
medicine.  '  This  commenter  added, 
however,  that  discussions  including  the 
traditional  medicine  community 
"should  not  be  an  examination  of  ways 
to  facilitate  the  regular,  legal  use  of 
these  at-risk  species  in  medicine,  but 
rather,  a  cooperative  effort  to  promote 
conservation  of  these  animals 
concomitant  with  promotion  of 
alternatives  to  endangered  animal 
remedies."  The  other  comments,  which 
were  jointly  endorsed,  expressed  no 
position. 

U.S.  Negotiating  Position:  One  of  the 
two  documents  in  this  item  (Doc.  10.80) 
is  a  U.S. -submitted  discussion  paper, 
"Flora,  Fauna  and  the  Traditional 
Medicine  Community:  Working  With 
People  To  Conserve  Wildlife."  See 
Federal  Register  notice  of  March  27, 
1997,  for  a  rationale  explaining  the  U.S. 
submission  of  this  dociunent.  The  other 
discussion  paper,  "Traditional  Medicine 
and  CITES:  A  Discussion  of  Traditional 
East  Asian  Medicine,"  was  submitted  by 
the  United  Kingdom  (Doc.  10.79). 

The  United  States  supports  the  Annex 
to  Doc  10.79,  submitted  by  the  United 
Kingdom  and  most  of  its 
recommendations.  The  United  States 
strongly  supports  cooperative 
educational  efforts,  working  with 
consumer  communities  to  increase 
understanding  of  the  impacts  of  the 
wildlife  trade  and  wildlife  conservation, 
and  facilitating  the  use  of  substitutes 
and  alternatives  to  endangered  species 
products,  while  respecting  the  value  of 
traditional  medicines  and  the  cultures 
and  communities  that  use  them. 
However,  it  continues  to  believe  that 
imderstanding  of  the  relationship 
between  traditional  medicine  and 
endangered  species  is  best  worked  out 
with  the  full  involvement  of  each 
country's  traditional  medicine 
practitioners,  a  process  that  requires 
consensus  building  among  members  of 
that  community.  This  involvement  is 
critical  if  long-term  change  is  to  occur 
in  patterns  of  traditional  medicine  use. 


The  United  States  supports  several  of 
the  recommendations  in  Doc  10.79, 
including  the  following:  (1)  a  resolution 
on  traditional  medicines  containing 
wild  species,  with  the  caveat  that 
representatives  of  traditional  medicine 
communities  must  be  intricately 
involved  in  the  process;  (2)  directing  the 
Animals  Committee  to  include  within 
the  implementation  of  Resolution  Conf. 
8.9,  a  review  of  significant  trade  in 
animal  species  for  medicinal  use,  with 
the  understanding  that  representatives 
of  traditional  medicine  communities 
should  be  asked  to  provide  significant 
information;  (3)  directing  the  CITES 
Secretariat  to  convene  a  technical 
workshop  to  establish  priority  actions 
for  addressing  the  complex  problems  of 
utilization  of  CITES-listed  species  in 
traditional  East  Asian  medicines.  The 
United  States  supports  this 
recommendation  in  principle,  but 
believes  that  such  a  workshop  may  be 
premature.  The  real  work  of  addressing 
traditional  medicine  issues  needs  to  be 
carried  out  within  countries  at  local  and 
regional  levels,  and  led  by  community 
representatives.  The  United  States 
recommends  that  the  traditional 
medicine  community  and  its  affiliated 
industries  convene  any  such  technical 
workshop  that  is  proposed  so  as  to 
ensure  that  discussion  and  consensus 
reaches  the  appropriate  levels  in  the 
community;  (4)  including  within  the 
continuing  implementation  of 
Resolution  Conf.  8.4,  of  a  review  of 
measures  taken  by  Parties  in  their 
national  legislation  to  control  the 
import/export  of  medicinal  products 
containing  CITES-listed  species;  and  (5) 
strongly  encouraging  Parties  to 
effectively  implement  Resolutions  Conf. 
9.13  and  9.14. 

45.  Financing  of  the  Conservation  of 
Biodiversity  and  E)evelopment  of 
Sustainable  Use  of  Natiiral  Resources 
(Doc.  10.81] 

Comments:  Four  comments  were 
received,  one  of  which  was  jointly 
endorsed  by  two  separate  organizations. 
One  organization  opposed  this  draft 
resolution  and  stated  that  conservation 
funds  should  be  generated  "through 
sustainable  use  programs,  such  as  sport 
hunting."  Another  commenter  stated 
strong  opposition,  and  urged  the  U.S.  to 
"firmly  oppose  this  study  and  urge 
p6uties  and  NGO's  to  raise  needed  funds 
through  sustainable  use  programs  and 
through  their  own  government 
appropriations  process."  One 
organization  wrote  that  the  U.S.  "should 
strenuously  oppose  any  proposal  to 
conduct  a  feasibility  study  on  taxing  the 
wildlife  trade  and  the  issuance  of  eco- 
certificates  in  order  to  provide 
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conservation  funds  for  biodiversity"  and 
instead  recommended  that  range  state 
sustainable  use  programs  could  generate 
conservation  funds.  Two  commenters 
also  opposed  this  draft  resolution 
stating  that  its  recommendations  are 
"beyond  the  scop)e  of  the  treaty  [and] 
would  require  the  Standing  Committee 
to  involve  itself  in  the  internal  finances 
of  Parties." 

U.S.  Negotiating  Position:  In  order  to 
ensure  the  sustainable  use  of  wildlife 
resources  and  to  conserve  biodiversity, 
this  draft  resolution  would  mandate  diat 
the  Standing  Committee,  in  liaison  with 
the  Convention  on  Biological  Diversity 
(CBD),  the  Global  Environmental 
Facility  (GEF),  the  World  Conservation 
Union  (lUCN).  and  each  Party,  study  the 
terms  and  conditions  under  which  the 
establishment  of  a  tax  on  wildlife 
specimens  could  be  implemented  and 
the  allocation  of  such  taxes.  It 
recommends  that  the  issuance  of  labels 
on  wildlife  and  its  products  be 
subjected  to  the  payment  of  such  a  tax. 

While  being  supportive  of 
biodiversity  conservation  and  the 
sustainable  use  of  wildlife,  the  United 
States  opposes  adoption  of  this 
resolution.  The  United  States  opposes 
the  establishment  of  an  international  tax 
on  wildlife  use.  The  text  of  CITES 
neither  obligates  or  authorizes  Parties  to 
levy  any  tax.  whether  direct  or  indirect, 
on  the  trade  in  animal  or  plant  species 
that  are  included  in  the  Appendices  to 
the  Convention.  Nor  is  there  a 
mechanism  provided  in  CITES  that 
would  administer  any  funds  generated 
from  a  tax  on  trade  in  a  manner  that 
would  ensure  sustainable  trade  and 
habitat  conservation.  Because  the  text  of 
the  Convention  does  not  address  the 
issue  of  taxation,  the  United  States  must 
oppose  the  draft  resolution  on 
Constitutional  grounds.  The  Congress  of 
the  United  States,  which  has  exclusive 
jurisdiction  over  the  passage  of  any 
legislation  that  would  levy  taxes  on 
United  States  entities  engaged  in 
international  trade,  has  not  authorized 
such  taxes  to  be  imposed  as  part  of  the 
implementation  of  CITES. 

46.  Development  of  an  Information 
Management  Strategy  (Doc.  10.82] 

Comments:  No  comments  were 
received  on  this  issue. 

U.S.  Negotiating  Position:  The 
development  of  an  information 
management  strategy  by  the  Secretariat 
was  an  item  of  discussion  at  the  37th 
meeting  of  the  Standing  Committee.  The 
Secretariat  presented  a  document  for 
consideration  by  the  Committee  and 
described  its  proposal  which  involved 
the  World  Conservation  Monitoring 
Centre.  The  United  States  supports  the 
Secretariat's  efforts  to  develop  a  better 


communication  system  between  its 
offices  and  the  Parties  to  facilitate  the 
distribution  of  Notifications  to  the 
Parties  and  other  pertinent  information. 
At  the  Standing  Committee  meeting,  the 
United  States  requested  that  the 
Secretariat  prepare  a  list  of  Parties  and 
their  computer  needs  to  assist 
developing  countries  in  obtaining  the 
necessary  computer  equipment  for  an 
information  management  system  to  be 
put  in  place. 

Doc.  10.82  was  not  received  in  time 
for  inclusion  in  this  notice.  However, 
the  United  States  will  encourage  the 
Secretariat  and  Parties  to  find  the  most 
cost  effective  yet  efficient  solution  to 
these  problems,  and  work  with  existing 
internet  providers.  The  United  States 
would  not  support  a  costly  feasibility 
study,  if  other  solutions  were  readily 
available.  The  U.S.  will  continue  to  urge 
the  Secretariat  to  assess  the  computer 
and  other  information  management 
needs  of  the  Parties. 

47.  Inclusion  of  Higher  Taxa  (Doc. 
10.83) 

Comments:  Four  comments  were 
received,  one  of  which  was  jointly 
endorsed  by  two  separate  organizations. 
One  commenter  supported  the  proposed 
U.S.  opposition  to  this  draft  resolution 
and  stated  that  "its  passage  could  lead 
to  numerous  split-listings  which  will 
ultimately  make  CITES  enforcement 
difficult.  (The  resolution]  is  highly 
illogical  and  inconsistent  with  the 
language  of  the  Convention  itself  and 
the  new  listing  criteria  adopted  at 
COP9."  Another  organization 
commented  that  the  U.S.  should  oppose 
this  draft  resolution  as  "confusing, 
unnecessary"  as  it  would  "vastly 
complicate  the  listing  process  *   •   * 
[and]  lead  to  a  proliferation  of  split- 
listings."  One  organization  disagreed 
with  the  proposed  U.S.  position,  as  the 
resolution  would  "avoid  negative 
consequences  *   *   *  on  conservation 
programs"  if  adopted.  Other  comments, 
which  were  jointly  endorsed  by  two 
separate  organizations,  opposed  the 
draft  resolution  as  it  "would  effectively 
make  listings  of  higher  taxa  almost 
impossible  by  requiring  separate 
aimotations  for  each  species  (and]  may 

interfere  with  management  programs 

*   *   •** 

U.S.  Negotiating  Position:  This 
resolution,  submitted  by  Namibia, 
recommends  that  the  listing  of  higher 
taxa  on  the  Appendices  to  the 
Convention  not  be  made  without 
considering  negative  consequences  to 
geographically  distinct  populations.  It 
also  recommends  the  use  of  annotations 
on  the  Appendices  to  the  Convention  so 
that  generalized  indicators  would  be 
presented  according  to  the  conservation 


status  and  most  appropriate 
management  program  for  each  listed 
species. 

The  United  States  opposes  this 
resolution,  but  hopes  that  some  of  the 
issues  raised  can  be  addressed  in  the 
Nomenclature  Committee.  The  United 
States  believes  that  this  resolution 
presents  a  system  which  would  lead  to 
a  proliferation  of  confusing  split- 
listings.  There  is  already  adequate 
flexibility  in  the  Convention  for  Parties 
to  make  decisions  as  to  how  they 
manage  populations  of  native  species 
listed  on  the  Appendices.  In  addition, 
the  new  listing  criteria  (Conf.  9.24, 
Armex  3)  already  adequately  address  the 
issues  associated  with  split-listings,  and 
in  general,  discourage  their  use.  This 
subject  was  addressed  at  length  at 
COP9,  and  the  submission  of  this  newer 
resolution  does  not  allow  for  a  fair 
amount  of  time  for  the  Parties  to 
implement  the  terms  of  Conf.  9.24.  The 
Parties  agreed  at  COP9  that 
reconsideration  of  the  listing  criteria 
should  not  occur  until  COP12,  so  that 
there  is  adequate  experience  gained 
with  the  use  of  the  new  listing  criteria 
in  Conf.  9.24. 

48.  Proposals  Concerning  Export  Quotas 
for  Specimens  of  Appendix  I  or  II 
Species  (Doc.  10.84) 

Comments:  Two  comments  were 
received  on  this  issue,  one  of  which  was 
jointly  endorsed  by  two  organizations. 
Both  comments  were  on  the  markhoi; 
(Capra  falconeri)  proposal.  One 
commenter  stated  that  the  U.S.  should 
support  the  proposal  to  establish  quotas 
as  the  program  which  would  authorize 
the  export  of  hunting  trophies  under 
this  plan  "is  related  to  a  sustainable  use 
program  designed  to  involve  rural 
villages  in  the  management  and 
conservation  of  wildlife."  Another  set  of 
comments,  which  was  jointly  endorsed, 
urged  the  U.S.  to  oppose  this  draft 
proposal  for  severaJ  reasons:  it  "is 
inconsistent  with  Article  III,  para  2(d)" 
because  it  would  permit  "the  exporting 
country  to  issue  an  export  permit  prior 
to  the  issuance  of  an  import  permit;  "is 
inconsistent  with  Article  HI.  para  3(c) 
*   *  *  because  it  defines  'primarily 
commercial  purposes'  *   *  *  in  terms  of 
the  conditions  at  export;  "is 
inconsistent  with  Resolution  Conf.  2.11 
(Rev.)  because  it  removes  the  authority 
of  the  importing  country  to  make  an 
independent  finding  of  non-detriment 
even  if  new  data  becomes  available;  "is 
inconsistent  with  Resolution  Conf.  9.21 
which  requires  that  a  request  for  a  quota 
for  an  Appendix  I  species  must  be  made 
by  a  proposal,  not  a  resolution;"  and 
because  non-consumptive  uses  of 
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markhor  specimens  will  "ensure  that 
animals  remain  in  the  population  where 
they  can  continue  to  contribute  to  the 
gene  pool  of  these  rare  subspecies." 

U.S.  Negotiating  Position:  The  U.S. 
supports  some  aspects  of  Pakistan's 
proposed  resolution  containing  both  a 
proposed  annual  export  quota  for  6 
markhor  [Capra  falconeri  spp.)  sport- 
hunted  trophies,  and  an  accompanying 
management  plan.  Countries  can  impose 
export  quotas  that  they  believe  are 
needed  to  protect  their  wildlife 
resources  and  more  easily  enable  them 
to  make  the  required  non-detriment 
findings.  Export  quotas  on  Appendix  I 
species  are  limited  to  imports  for  non- 
commercial trade,  including  sport 
hunting  trophies.  The  process  is 
established  in  Resolution  Conf.  9.21. 
The  United  States  stated  at  C0P9  that  if 
a  quota  were  adopted  by  the  Parties  and 
the  United  States  felt  that  it  should  or 
could  not  comply  with  (e.g.,  the  species 
was  listed  under  Endangered  Species 
Act  and  required  separate  findings,  or 
the  United  States  was  not  convinced  of 
the  biological  or  trade  control 
information  presented],  the  United 
States  would  stipulate  to  that  effect  at 
the  time  of  the  relevant  COP  action. 
While  Pakistan  could  approve  the 
export  of  trophies  of  Appendix  I  species 
without  obtaining  concurrence  on  a 
quota  from  the  CITES  Parties,  having  a 
quota  (1)  assures  the  community  that 
such  trophies  will  be  accepted  by 
importing  countries,  and  (2)  provides 
the  exporting  country  some  additional 
support  to  control  the  level  of  offtake  at 
the  regional  level.  The  biological  and 
implementation  information  in  the 
proposal  appear  to  be  adequate  to 
support  the  very  limited  offtake 
requested  in  this  resolution.  The 
background  document  submitted 
provides  information  on  the 
distribution,  status,  threats,  and 
conservation  measures  relating  to  the 
markhor  in  Pakistan. 

The  United  States  does  not  oppose  the 
Pakistan  resolution,  as  the  proposed 
quota  of  6  markhor  appears  to  be  a 
consCTvative  harvest  level.  Furthermore, 
with  some  modifications,  the 
conservation  plan  is  very  positive.  The 
United  States  notes  that  the  subspecies 
Capra  falconeri  chialtanensis  =  Capra 
aegagrus  (Chiltan  markhor)  is  listed  as 
endangered  under  the  Endangered 
Species  Act,  although  does  not  appear 
to  be  covered  by  the  resolution. 
However,  the  straight-homed  markhor 
(Capra  falconeri  magaceros]  is  also 
endangered  under  the  ESA,  and  the 
finding  of  enhancement  required  for 
imports  of  endangered  species  may 
preclude  issuance  of  permits  for  their 


import,  even  if  the  resolution  is 
adopted. 

XV.  Consideration  of  Proposals  for 
Amendment  of  Appendices  I  and  II 
(This  Item  Consists  of  Four  Subitems) 

1.  Proposals  submitted  pursuant  to 
Resolution  on  Ranching  (Doc.  10.85] 

2.  Proposals  resulting  from  reviews  by 
the  Animals  and  Plants  Committees 
(Doc.  10.86] 

3.  Proposals  concerning  export  quotas 
for  specimens  of  Appendix  I  or  II 
species  [Doc.  10.87] 

4.  Other  proposals  (Doc.  10.88] 

The  Service's  summary  of  comments 
on  proposals  to  amend  the  appendices 
and  negotiating  positions  on  these 
proposals  will  be  presented  in  a 
separate  Federal  Register  notice. 

XVI.  Conclusion  of  the  Meeting 

Comments:  No  comments  were 
received  on  this  issue. 

1.  Determination  of  the  time  and 
venue  of  the  next  regular  meeting  of  the 
Conference  of  the  Parties  (Doc.  10.89] 

U.S.  Negotiating  Strategy:  No 
documents  have  been  received  from  the 
Secretariat  regarding  candidates  as  host 
government  for  COPll.  The  United 
States  favors  holding  COPll  in  a 
country  where  all  Parties  and  observers 
will  be  admitted  without  political 
difficulties.  The  United  States  will 
support  the  holding  of  COPs  on  a 
biennial  basis,  or,  as  in  the  case  of 
COPIO,  after  an  interval  of 
approximately  two  and  one  half  years. 

Other  Comments  Received 

Numerous  comments  were  received 
on  a  variety  of  issues  not  directly  related 
to  issues  on  the  provisional  Agenda  of 
COPlO,  and  are  not  sunmiarized  here. 
However,  information  and  comments 
were  received  regarding  the  issue  of 
annotations  of  the  CITES  appendices  for 
the  purpose  of  transferring  a  species 
from  Appendix  I  to  11.  The  U.S.  is 
currently  considering  whether  to  submit 
a  draft  resolution  on  this  issue,  and  this 
issue  is  still  luider  internal  review.  One 
set  of  comments  submitted  related  to 
this  issue,  which  was  jointly  endorsed 
by  another  organization  as  well.  These 
organizations  expressed  concern  that 
the  "lack  of  guidelines  to  supervise  the 
use  of  such  annotations  may  cause 
many  problems  that  could  detrimentally 
effect  [sic]  species.  For  example,  the 
Parties  could  transfer  a  species  from 
Appendix  I  to  Appendix  11  in  a  two-step 
process  without  any  of  the  controls  the 
Parties  have  adopted  to  ensure  that 
species  are  not  harmed  by  increased 
trade."  In  addition,  these  commenters 
expressed  concern  that  there  is 
currently  no  resolution  in  force  that 


"supervises  the  use  of  product 
annotation,  nor  do  the  Parties  have  a 
review  mechanism  to  ensure  that  a 
product  annotation  is  not  detrimental  to 
the  survival  of  the  species." 

The  U.S.  is  concerned  about  the  lack 
of  guidance  given  to  Parties  on  this 
issue  due  to  the  lack  of  an  interpretive 
resolution  to  date.  The  U.S.  believes  that 
there  is  a  very  limited  number  of 
situations  in  which  a  product 
annotation  may  he  useful,  primarily  in 
cases  where  multiple  parts  of  a  given 
species  may  be  in  trade,  with  a  very 
wide  disparity  of  value  for  the  different 
parts  and  the  products  subsequently 
manufactured  from  them.  The  U.S. 
believes  that  trade  in  the  lower  value 
items  may  not  always  be  a  serious 
conservation  concern,  but  that  clear 
criteria  and  guidelines  for  their  use  are 
critical. 

Authors:  This  notice  was  prepared  by 
Bruce  J.  Weissgold  and  Dr.  Susan  S. 
Lieberman.  Office  of  Management  Authority. 
U.S.  Fish  and  Wildlife  Service. 

Dated:  June  2.  1997. 
John  G.  Rogera, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
[PR  Doc.  97-14833  Filed  6-5-97;  8:45  am) 

BILUNG  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Task 
Force;  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  I),  this  notice  announces 
a  meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (TF)  will  meet 
from  8:00  a.m.  to  4:30  p.m.  on 
Thursday,  June  26.  1997  and  from  8:00 
a.m.  to  4:30  p.m.  on  Friday,  June  27. 
1997. 

Pl>CE:  The  meeting  will  be  held  in  the 
Klamath  Lake  Room  at  the  Shiloh  Inn, 
2500  Almond  Street,  Klamath  Falls, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1030  South  Main),  Yreka, 
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California  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  The 
principal  agenda  items  at  this  meeting 
will  be:  (1)  an  update  on  ecosystem 
restoration  issues  before  Congress;  (2)  a 
report  on  National  Marine  Fisheries 
Service  coho  listing  and  implications  for 
restoration  projects;  (3)  an  update  from 
the  Klamath  Compact  Commission  on 
the  water  supply  initiative;  (4)  an 
update  on  Technical  Work  Group  sub- 
basin  planning;  (5)  a  TF  decision  on  the 
final  FY98  work  plan;  and  (6)  a  decision 
on  whether  or  how  to  proceed  with  the 
Upper  Basin  Amendment  and 
assignments. 

For  background  information  on  the 
TF,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8.  1987  (52  FR 
25639). 

Dated:  May  29,  1997. 
David  L.  McMullen, 

Acting  Regional  Director. 

|FR  Doc.  97-14839  Filed  6-5-97;  8:45  ami 

aiLUNG  COOE  4310-45-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM01 7-1 220-00] 
Notice 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  an  emergency 
closure  of  roads  to  allow  for  the  safety 
of  the  "Oh  My  God  100"  motorcycle 
race  located  near  Cuba,  New  Mexico. 
The  road  closures  are  to  provide  safety 
for  the  racers  and  to  exclude  incidental 
motorized  use  along  the  race  course. 
The  race  course  is  located  in: 

T.  20  N..  R.  2  W.,  sections  3,  4.  5.  6.  7.  8, 

9,  and  10.  NMPM 
T.  20  N..  R.  3  W..  section  1,  NMPM 
T.  21  N..  R.  2  W..  sections  29,  30,  32,  32,  and 

33,  NMPM 
T.  21  N.,  R.  3  W.,  section  36.  NMPM 

The  emergency  road  closure  is  in 
accordance  with  the  provisions  of  43 
CFR  8364.1. 

EFFECTIVE  DATE:  The  race  will  be  held  on 
June  8, 1997,  and  the  emergency  road 
closures  will  be  in  effect  from  8:00  a.m. 
until  2:00  p.m.,  MST. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Fischer.  Multi-Resources  Branch 
Chief.  Rio  Puerco  Resource  Area,  435 
Montano  Rd.  NE.  Albuquerque.  NM 
87107. 505-761-8993. 


Dated:  May  30,  1997. 
Jack  Hall, 

Acting  District  Manager. 

[PR  Doc.  97-14761  Filed  6-5-97;  8:45  am) 

BILUNG  CODE  4310-AG-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-020-1 430-03;  F-79402] 

Realty  Action;  Notice  of  Proposed 
Amendments  to  Lease  Agreement  F- 
79402,  Public  Service  Facilities  on  the 
James  Oalton  Highway,  Alaska 

SUMMARY:  Toby  M.  Williams,  DBA 
Yukon  Ventures  Alaska,  Inc.,  has 
requested  an  amendment  to  the  existing 
lease.  A  new  structure  would  be  erected 
between  the  two  existing  motel  units, 
and  consist  of  6  ATCO  units 
approximately  56'x9'6".  One  unit  will 
be  used  for  bathrooms,  furnace  and 
laundry  facilities,  one  unit  will  be  used 
to  house  the  furnace  room  and  three 
bedrooms,  and  the  remaining  four  units 
will  accommodate  four  bedrooms  each. 
This  would  provide  for  19  additional 
bedrooms,  resulting  in  an  increase  in 
lodging  capacity  from  100  people  to  138 
people.. 

Mr.  Williams  has  also  requested  an 
amendment  to  the  existing  lease,  to 
accommodate  seasonal  operation  of  the 
facilities  in  lieu  of  the  current 
requirement  for  providing  minimal 
emergency  services  year  round.  The 
proposed  months  of  operation  would  be 
from  April  1  through  October  31  of  each 
calendar  year. 

ADDRESSES:  Submit  written  comments 
on  this  notice  to  the  District  Manager, 
Bureau  of  Land  Management,  Northern 
District  Office,  1150  University  Avenue, 
Fairbanks,  Alaska  99709-3899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Butts.  Realty  Specialist,  at 
above  address  or  at  telephone  (907) 
474-2324  or  toll  free  at  800-^37-7021. 
SUPPLEMENTARY  INFORMATION:  The 
facility  is  located  within  protracted 
Section  7.  Township  12  North,  Range  10 
West.  Fairbanks.  Meridian,  and  contains 
approximately  25.9  acres. 

The  BLM  requests  comments  on  the 
public  interest  and  safety  impacts  of 
changing  the  existing  lease.  Interested 
parties  may  submit  written  comments  to 
the  District  Manager  at  the  above 
address  until  July  21.  1997. 

Any  adverse  comments  will  be 
reviewed  by  the  BLM-Alaska  State 
Director.'who  may  vacate,  sustain,  or 
modify  the  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  objection,  the  final  determination  of 


the  Department  of  the  Interior  will  be 
made  in  accordance  with  this  Notice. 

Dated:  May  30. 1997. 
Dee  R.  Ritchie, 

Northern  District  Manager. 

(FR  Doc.  97-14783  Filed  6-5-97;  8:45  am) 

BILUNO  CODE  1430-^A-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  a 
General  Management  Plan  for  the  Big 
South  Fork  National  River  and 
Recreation  Area,  Kentucky  and 
Tennessee 

SUMMARY:  The  Park  is  operating  without 
the  benefit  of  a  comprehensive 
framework  plan  prepared  according  to 
National  Park  Service  policies.  The 
Corps  of  Engineers  prepared  a  Master 
Plan  for  the  park  which  was  primarily 
development  oriented  and  in  many 
respects  is  out  of  date.  Key  management 
concerns  include  the  identification  of 
general  strategies  for  the  protection  of 
water  quality  and  quantity,  management 
of  natural  and  cultural  resources  in  the 
gorge  and  adjacent  area,  identification  of 
and  provision  for  desirable  visitor 
experiences,  enhancement  of 
relationships  with  others  in  the  area, 
and  the  expectation  of  little  or  no 
increases  in  budget  and  staff. 

The  plan  will  identify  a  resource- 
based  framework  for  the  park  and 
describe  desired  future  conditions, 
alternatives,  and  general  strategies, 
consistent  with  the  park's  purpose, 
significance,  and  mandates. 

The  alternatives  and  general  strategies 
required  to  achieve  desired  future 
conditions  will  then  be  assessed  for 
their  environmental  effects. 
DATES:  A  series  of  public  meetings  will 
be  held  in  surrounding  communities 
through  June  1997.  Please  consult  with 
local  newspapers  for  the  times  and 
locations  or  call  the  park  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Big  South  Fork 
National  River  and  Recreation  Area, 
4564  Leatherwood  Road,  Oneida, 
Tennessee  37841,  Telephone:  (423)  569- 
9778. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  beginning  this 
planning  process  and  invites  your 
comments.  You  may  provide  your 
comments  in  person  at  the  public 
meetings  or  by  mail  to  the 
Superintendent  at  the  above  address. 
Comments  by  mail  should  reach  the 
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Superintendent  by  July  15,  1997.  Issues 
for  evaluation  may  be  suggested  as  well 
as  alternatives  for  addressing  the  issues. 
A  draft  of  the  planning  and 
environmental  impact  statement  is 
expected  to  be  available  for  public 
review  by  the  siunmer  of  1998.  Your 
input  is  appreciated. 

Dated:  May  22,  1997. 
Daniel  W.  Brown, 

Acting  Regional  Director.  Southeast  Region. 
(FR  Doc  97-14879  Filed  6-5-97;  8:45  am] 

nUJNG  CODE  4310-70-M 


DEPARTMEhfT  OF  THE  INTERIOR 

National  Park  Service 

Golden    ,?  »  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission,  Notice  of 
'Meeting  Cancellation 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Wednesday,  June  11, 1997  in  San 
Francisco  will  be  cancelled.  ^ 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Members  of 
the  Commission  are  as  follows: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Naomi  T.  Gray 
Mr.  Michael  Alexander 
Ms.  Lennie  Roberts 
Ms.  Sonia  Bolaiios 
Mr.  Redmond  Keman 
Mr.  Merritt  Robinson 
Mr.  John  J.  Spring 
Mr.  Joseph  Williams 
Ms.  Amy  Meyer,  Vice  Chair 
Dr.  Howard  Cogswell 
Mr.  Jerry  Friedman 
Ms.  Yvonne  Lee 
Mr.  Trent  Orr 
Ms.  Jacqueline  Young 
Mr.  R.  H.  Sciaroni 
Dr.  Edgar  Waybum 
Mr.  Mel  Lane 

Dated:  May  28,  1997. 
Len  McKenzie, 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
(FR  Doc.  97-14880  Filed  6-5-97;  8:45  am] 

B4UJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Propose<^  Water  Supply  Exchange 
Contraci   ^^Kima  Project,  Washington 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  die 
Bureau  of  Reclamation  (Reclamation) 
proposes  to  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposed 
water  exchange  contract  with  Trendwest 
Resorts,  Inc.  (Trendwest)  in  Kittitas 
County,  Washington.  The  purpose  of  the 
water  exchange  contract  is  to  provide  a 
water  supply  for  a  Master  Planned 
Resort,  proposed  for  development  by 
Trendwest  on  property  owned  by  JKT.n- 
WEN.  Inc.  near  Roslyn,  Washington. 
Trendwest  intends  to  purchase  3,500 
acre-feet  of  privately  owned  water  rights 
in  tributaries  to  the  Yakima  River  which 
it  proposes  to  exchange  for  storage  water 
from  Reclamation's  Yakima  Project.  The 
exchange  would  also  enable 
Reclamation  to  augment  instream  flows 
for  anadromous  fish  in  streams  tributary 
to  the  Yakima  River. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kaumheimer,  Environmental 
Programs  Manager,  or  Candace 
McKinley,  Environmental  Protection 
Specialist,  at  Reclamation's  Upper 
Columbia  Area  Office,  P.O.  Box  1749, 
Yakima,  Washington  98907-1749; 
telephone:  (509)  575-5848. 
SUPPLEMENTARY  INFORMATKM:  Trendwest 
has  submitted  an  application  to  Kittitas 
County  (County)  to  develop  a  Master 
Planned  Resort  on  a  7,420-acre  site  near 
Roslyn.  The  County  has  made  a 
determination  of  significance  under  the 
Washington  State  Environmental  Policy 
Act  (SEPA)  and  has  announced  its 
intention  to  prepare  an  EIS  under  SEPA. 
Kittitas  County  has  invited  Reclamation, 
Washington  Etepartment  of  Ecology,  and 
the  Yakima  Indian  Nation  to  be 
cooperating  agencies  in  that  effort.  The 
County's  SEPA  document  will  address 
impacts  associated  with  development  of 
the  proposed  resort,  including  impacts 
associated  with  water  supply 
alternatives  including  the  proposed 
water  exchange  with  Reclamation. 

Reclamation  will  not  initiate  work  on 
its  NEPA  document  until  the  County 
has  substantially  completed  its  SEPA 
document.  The  selection  and  analysis  of 
water  supply  alternatives  in  the  SEPA 
EIS  will  help  Reclamation  determine 
which  portions  of  the  overall  resort 


development  should  be  considered 
connected  actions  for  the  NEPA  analysis 
and  whether  an  EIS  or  an  environmental 
assessment  would  be  the  appropriate 
NEPA  documentation.  In  the  interim, 
Reclamation  assumes  that  an  EIS  will  be 
necessary.  Reclamation  may  adopt,  with 
or  without  supplementary  information, 
the  County's  SEPA  EIS  as  its  NEPA 
document  or  may  prepare  a  separate 
document,  incorporating  portions  of  the 
SEPA  EIS  by  reference,  as  applicable. 

To  date  Trendwest  has  acquired  water 
rights  to  approximately  1,448  acre-feet 
of  water  in  the  Teanaway  River  and  360 
acre-feet  of  water  in  Big  Creek  near 
Easton,  Washington.  Additional  water 
purchases  would  be  within  the  upper 
portions  of  the  Yakima  basin. 

Public  Inyolvement 

Reclamation  plans  to  conduct  public 
scoping  meetings  to  identify  water 
supply  alternatives  and  impacts.  These 
meetings  will  be  held  in  mid-June  of 
1997  at  locations  in  Kittitas  and  Yakima 
Counties,  Washington.  The  dates,  times, 
and  locations  of  public  scoping 
meetings  will  be  noted  in  newspapers  of 
general  circulation  in  both  Kittitas  and 
Yakima  Counties.  Reclamation  will 
summarize  comments  received  during 
the  scoping  meetings  into  a  scoping 
document  which  will  be  available  to  the 
public.  The  public  is  also  invited  to 
comment  on  the  process  Reclamation 
plans  to  use  to  meet  its  responsibilities 
under  NEPA.  Comments  may  be 
submitted  to  the  address  in  the  FOR 
FURTHER  INFORMATtON  CONTACT  section. 

Dated:  May  21, 1997. 
John  W.  Keys,  m. 

Regional  Director,  Pacific  Northwest  Region. 
(FR  Doc.  97-14760  Filed  &-&-97;  8:45  ami 

BILUNG  C006  4310-M-M  /^ 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-382] 

Certain  Flash  Memory  Circuits  and 
Products  Containing  Same;  Notice  of 
Issuance  of  Limited  Exclusion  Order 
and  Cease  and  Desist  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATKM  CONTACT:  Carl 
P.  Bretscher,  Esq.,  Office  of  the  General 
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Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202) 205-3107. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  §  137),  and  in 
sections  210.45  and  210.50  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  §§  210.45  and 
210.50). 

The  Commission  instituted  this 
patent-based  section  337  investigation 
based  on  a  complaint  filed  by 
complainant  SanDisk  Corporation 
("SanDisk").  Complainant  alleged  that 
respondents  Samsung  Electric 
Company,  Ltd.  and  San[isung 
Semiconductor,  Inc.  (collectively, 
"Samsung")  had  violated  section  337  of 
the  Tariff  Act  of  1930,  as  amended  (19 
CFR  §  1337),  in  the  importation,  sale  for 
importation,  and/or  sale  after 
importation  of  certain  flash  memory 
circuits  by  reason  of  infringement  of 
claim  1,  2,  or  4  of  complainant's  U.S. 
Letters  Patent  5,418,752  (the  '752 
patent")  and/or  claim  27  of 
complainant's  U.S.  Letters  Patent 
5,172,338  (the  '338  patent"). 

The  administrative  law  judge  ("ALJ") 
assigned  to  this  investigation  held  an 
evidentiary  hearing  in  September  and 
October  1996.  On  February  26,  1997.  the 
presiding  ALJ  issued  an  initial 
determination  ("ID"),  in  which  he  found 
a  violation  of  section  337.  Specifically, 
the  ALJ  found  that  Samsung's  so-called 
"original"  design  products  directly 
infringe  the  '752  patent,  and  both 
Samsung's  original  and  "new"  design 
products  directly  infringe  the  '338 
patent.  The  ALJ  also  found  that 
Samsung  could  be  held  liable  for 
contributory  and/or  induced 
infringement  of  the  '752  patent  under  an 
alternate  construction  of  certain  patent 
claims  in  issue  advocated  by  Samsung. 
However,  the  ALJ  declined  to  make  a 
determination  as  to  whether  Samsung's 
new  design  products  infringe  the  '752 
patent,  citing  inadequate  document 
production  by  Samsung. 

On  March  5,  1997,  the  ALJ  issued  his 
recommended  determination  ("RD")  on 
remedy  and  bonding.  The  ALJ 
recommended  that  the  Commission 
issue  a  limited  exclusion  order  directed 
toward  Samsung's  infringing  flash 
memory  circuits  as  well  as  to 
downstream  products  that  incorporate 
such  circuits.  The  ALJ  also 
recommended  that  the  Conunission 
issue  a  cease  and  desist  order 
prohibiting  Samsung  from  selling  any 
flash  memory  devices  in  the  United 


States  that  infringe  the  patent  claims  at 
issue.  Finally,  the  ALJ  recommended 
that  the  Commission  require  Samsung  to 
post  a  bond  in  the  amount  of  100 
percent  of  the  entered  value  of  the 
infringing  articles  during  the 
Presidential  review  period. 

On  March  10,  1997,  Samsung 
petitioned  for  review  of  nearly  all  of  the 
ALJ's  major  findings,  while  the 
Commission  investigative  attorneys 
("lAs")  filed  a  more  limited  petition  for 
review  of  certain  findings  regarding  the 
'752  patent.  SanDisk  and  the  lAs  filed 
responses  to  Samsimg's  petition  on 
March  18,  1997. 

On  April  15,  1997,  the  Commission 
notified  the  parties  that  it  had 
determined  to  review  two  issues  raised 
by  Samsung's  petition  for  review:  (1 ) 
Whether  the  ALJ  erred  in  finding  that 
Samsung  could  be  held  liable  for 
contributory  and/or  induced 
infringement  of  the  '752  patent;  and  (2) 
whether  the  ALJ  erred  in  declining  to 
make  a  determination  as  to  whether 
Samsung's  new  design  products  infringe 
the  '752  patent.  The  Commission 
requested  that  the  parties  brief  a  series 
of  questions  regarding  these  two  issues. 
The  Commission  also  asked  the  parties 
to  provide  written  submissions  on  the 
proposed  remedy,  the  public  interest, 
and  bonding.  In  accordance  with  the 
Commission's  directions,  the  parties 
filed  their  initial  briefs  on  April  28, 
1997,  and  their  reply  briefs  on  May  5, 
1997. 

The  target  date  for  completion  of  this 
investigation  was  May  27,  1997. 
However,  on  May  23,  1997,  the  parties 
jointly  requested  that  the  Conmiission 
extend  the  target  date  to  June  2, 1997, 
in  order  to  give  the  parties  time  to 
finalize  a  settlement  agreement  and  to 
file  a  joint  motion  to  terminate  the 
investigation  on  the  basis  of  the 
settlement.  The  Commission  granted  the 
motion,  with  the  stipulation  that  the 
deadline  for  submission  of  the  motion  to 
terminate  was  May  30, 1997.  The 
parties,  however,  were  unable  to  reach 
a  settlement  agreement  and  no  motion 
to  terminate  was  filed,  with  the  result 
that  the  Commission  is  issuing  its  final 
determinations  on  the  violation  issues 
under  review  and  on  remedy,  the  public 
interest,  and  bonding  on  June  2, 1997. 

Having  reviewed  tne  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
determined:  (1)  To  reverse  the  ALJ  and 
find  that  Samsung  is  not  liable  for 
contributory  infringement;  (2)  to  reverse 
the  ALJ  and  find  that  Samsung  is  not 
liable  for  induced  infringement;  and  (3) 
to  find  that  Samsung's  new  design 
products  do  not  infringe  the  '752  patent 
due  to  a  failure  of  proof. 


The  Commission  has  further 
determined  that  the  appropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  unlicensed  entry  of 
infringing  flash  memory  circuits,  and 
carriers  and  circuit  boards  containing 
such  circuits,  that  are  manufactured  by 
or  on  behalf  of  Samsung.  The  limited 
exclusion  order  does  not  cover  any 
other  products  that  may  contain  the 
infringing  circuits,  whether 
manufactured  by  Samsung  or  a  third 
party.  The  Commission  has  further 
determined  to  issue  a  cease  and  desist 
order  to  domestic  respondent  Samsung 
Semiconductor,  Inc.  prohibiting  the 
importation,  selling,  marketing, 
distributing,  or  advertising  of  infiinging 
flash  memory  circuits  and  carriers  and 
circuit  boards  containing  such  circuits. 

Finally,  the  Commission  has 
determined  that  the  public  interest 
factors  enumerated  in  subsections  1337 
(d)  and  (f)  do  not  preclude  issuance  of 
the  limited  exclusion  order  and  cease 
and  desist  order,  and  that  the  bond 
during  the  Presidential  review  period 
shall  be  in  the  amount  of  one  hundred 
(100)  percent  of  the  entered  value  of  the 
articles  in  question. 

Copies  of  the  Commission's  order,  the 
pujplic  version  of  the  Commission's 
opinion  in  support  thereof,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission  500  E 
Street,  S.W..  Washington,  D.C.  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

Issued:  June  2,  1997. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  97-14838  Filed  6-5-97;  8:45  am] 
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-f'e<'  Notice  of 


[Inv.  No.  337-TA-37«l 

Certain  » .-^f  at- 
andCor-poff"' 

Reopen-'iQ   y-  •'■.vest:9aliori 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that,  in 
response  to  an  order  issued  by  the  U.S.  « 
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Court  of  Appeals  for  the  Federal  Circuit  * 
("the  Federal  Circuit")  on  April  24, 
1997,  the  U.S.  International  Trade 
Commission  has  reopened  the  above- 
captioned  investigation  for  further 
proceedings  in  accordance  with  the 
Federal  Circuit's  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kelly,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3106. 

SUPPLEMtNr.A..Rr  Nf  JHMATION:  The 
Commission  conducted  this  patent- 
based  section  337  investigation  in  1995 
and  1996  based  on  a  complaint  filed  by 
Kenetech  Windpower,  Inc.,  of 
Livermore,  CA  ("Kenetech")  to 
determine  whether  there  was  a  violation 
of  section  337  in  the  importation,  sale 
for  importation,  emd/or  the  sale  within 
the  United  States  after  importation  of 
certain  variable  speed  wind  turbines 
and  components  thereof,  by  reason  of 
infringement  of  claim  131  of  U.S.  Letters 
Patent  5,083,039  ("the  '039  patent")  and 
claim  51  of  U.S.  Letters  Patent  5,225,712 
("the  '712  patent"),  both  patents  owned 
by  complainant.  Enercon  GmbH  of 
Aurich,  Germany  ("Enercon")  and  The 
New  World  Power  Corporation  of  Lime 
Rock,  Connecticut  were  named  as 
respondents.  The  Commission  found  a 
violation  of  section  337  (with  regard  to 
the  '039  patent  only)  and,  in  August  of 

1996,  issued  a  limited  exclusion  order 
excluding  the  subject  wind  turbines  and 
components  thereof.  In  order  to  inform 
itself  regarding  the  continued  presence 
of  a  domestic  industry,  the  Commission 
required  complainant  Kenetech,  which 
had  filed  for  protection  under  Chapter 
11  bankruptcy,  to  file  quarterly  reports 
detailing  its  domestic  industry 
activities. 

Respondent  Enercon  appealed  the 
Commission's  determination  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 
After  the  appeal  had  been  filed, 
Kenetech  sold  the  '039  patent  to  Zond 
Energy  Systems,  Incorporated  ("Zond"). 
Zond  moved  to  intervene  in  the  appeal. 
Enercon  opposed,  arguing  that  Zond 
had  not  shown  that  it  qualifies  as  a 
domestic  industry  and  that  it  thus 
lacked  standing  to  appear.  On  April  24, 

1997,  the  Federal  Circuit  remanded  the 
case  to  the  Commission  to  determine  in 
the  first  instance  (1)  "whether  Zond 
should  be  substituted  for  Kenetech;" 
and  (2)  "whether  Zond  qualifies  as  a 
domestic  industry."  The  Commission 
has  determined  to  reinstate  the 
protective  order  issued  in  this 
investigation  and  to  request  conunents 
from  the  parties'  counsel  on  the  remand 
questions  in  view  of  the  unredacted 


quarterly  reports  submitted  to  the 
Commission  by  Kenetech. 

By  order  of  the  Commission. 

Issued:  June  2.  1997. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  97-14837  Filed  6-5-«7;  8:45  am) 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection  of  the  ETA  205, 
Preliminary  Estimates  of  Average 
Employer  Contribution  Rates; 
Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  the  ETA  205, 
Preliminary  Estimates  of  Average 
Employer  Contribution  Rates.  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  5, 199.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Mike  Miller, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4512,  200  Constitution 
Ave.,  N.W.,  Washington,  DC  20210; 
telephone  number  (202)  219-9297;  fax 
(202)  219-8506  (these  are  not  toll-free 
nimibers)  or  e-mail 
inillermj@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  ETA  205  reports  preliminary 
information  on  the  taxing  efforts  in 
States  relative  to  taxable  and  total  wages 
and  allows  comparison  among  States. 
The  information  is  used  for  projecting 
unemployment  insurance  tax  revenues 
for  the  Federal  budget  process  as  well  as 
for  actuarial  analyses  of  the 
Unemployment  Trust  Fund.  The  data  is 
published  in  several  forms  and  is  often 
requested  by  data  users.  In  addition,  this 
report  helps  to  fulfill  two  statutory 
requirements.  Section  3302(d)(7)  of  the 
Federal  Unemployment  Tax  Act  (FUTA) 
requires  the  Secretary  of  Labor  to  notify 
"the  Secretary  of  the  Treasury  before 
June  1  of  each  year,  on  the  tiasis  of  a 
report  furnished  by  such  State  to  the 
Secretary  of  Labor  before  May  1  of  such 
year"  of  the  differences  between  the 
average  tax  rate  in  a  State  and  2.7 
percent  (i.e.,  section  3302(c)(2)  (B)  or 
(C)).  These  differences  are  used  to 
calculate  the  loss  of  FUTA  offset  credit 
for  borrowing  States.  Also,  the  tax 
schedules  collected  are  used  to  assure 
that  States  are  in  compliance  with 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  (Pub.L.  97-248), 
section  281. 

n.  Current  Actions 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Preliminary  Estimates  of 
Average  Employer  Contribution  Rates. 

OMB  Number  1205-0228. 

Agency  Number:  ETC  205. 

Affected  Public:  State  Governments. 

Cite/Reference/Fonn/etc:  ETA  205. 

Total  Respondents:  53. 

Frequency:  Annual. 

Total  Responses:  53. 
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Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  14. 

Total  Burden  Cost  (capital/start): 
Estimated  at  $280  which  is  an  allowable 
cost  under  the  administrative  grants 
awarded  to  States  by  the  Federal 
Government. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  30. 1997. 
Grace  A.  Kilbane, 

Director.  Unemployment  Insurance  Service. 
(FR  Doc.  97-14815  Filed  6-5-97;  8:45  am) 

BILUNG  CO0£  4610-30-M. 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wag«s  for  Federal  and  Federally 
Ass  ^'ed  Construction;  General  Wage 
determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Etepartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  iMisic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Fart  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  documents  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  inter^ted  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
PA970022  Dated  February  14,  1997. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  Nos.  PA970001 
and  PA970017.  Contracts  for  which  bids 
have  been  opened  shall  not  be  affected 


"by  this  notice.  Also,  consistent  with  29 
CFR  1.6(c)(2)(i)(A),  when  the  opening  of 
bids  is  less  than  ten  (10)  days  from  the 
date  of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 
CT970001  (Feb.  14.  1997) 
CT970003  (Feb.  14,  1997) 

CT970004  (Feb.  14,  1997) 

CT970O05  (Feb.  14,  1997) 
Massachusetts 

MA970001  (Feb.  14,  1997) 

MA970007  (Feb.  14.  1997) 

MA970012  (Feb.  14,  1997) 

MA970O17  (Feb.  14,  1997) 

MA970018  (Feb.  14.  1997) 

MA970019  (Feb.  14,  1997) 
New  Hampshire 

NH970001  (Feb.  14,  1997) 

NH970005  (Feb.  14.  1997) 

NH970O07  (Feb.  14.  1997) 

NH970008  (Feb.  14,  1997) 
New  Jersey 

NJ970002  (Feb.  14.  1997) 

NJ970003  (Feb.  14.  1997) 

NJ970004  (Feb.  14.  1997) 
New  York 

NY970O02  (Feb.  14.  1997) 

NY970005  (Feb.  14.  1997) 

NY97OO06  (Feb.  14, 1997) 

NY970007  (Feb.  14. 1997) 

NY970008  (Feb.  14.  1997) 

NY970010  (Feb.  14,  1997) 

NY970011  (Feb.  14, 1997) 

NY970012  (Feb.  14.  1997) 

NY970016  (Feb.  14, 1997) 

NY970017  (Feb.  14. 1997) 

NY970018  (Feb.  14. 1997) 

NY970019  (Feb.  14, 1997) 

NY970020  (Feb.  14, 1997) 

NY970O21  (Feb.  14,  1997) 

NY970031  (Feb.  14, 1997) 

NY970032  (Feb.  14,  1997) 

NY970034  (Feb.  14.  1997) 

NY970036  (Feb.  14.  1997) 

NY970037  (Feb.  14. 1997) 

NY970038  (Feb.  14.  1997) 

NY970039  (Feb.  14.  1997) 

NY970040  (Feb.  14.  1997) 

NY970041  (Feb.  14. 1997) 

NY970042  (Feb.  14.  1997) 

NY970044  (Feb.  14,  1997) 

NY970046  (Feb.  14.  1997) 

NY970047  (Feb.  14, 1997) 

NY970049  (Feb.  14.  1997) 

NY970050  (Feb.  14. 1997) 

NY970O51  (Feb.  14.  1997) 
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NY970O73  (Feb.  14, 1997) 
NY970075  {Feb.  14, 1997) 
NY970076  (Feb.  14,  1997) 

Volume  n 

District  of  Columbia 
IX:970001  (Feb.  14,  1997) 
IX:970003  (Feb.  14,  1997) 

Maryland 
MD970001  (Feb.  14.  1997) 
MD970002  (Feb.  14,  1997) 
MD970019  (Feb.  14,  1997) 
MD970021  (Feb.  14,  1997) 
MD970023  (Feb.  14,  1997) 
MD970026  (Feb.  14,  1997) 
MD970042  (Feb.  14. 1997) 
MD970046  (Feb.  14,  1997) 
MD970048  (Feb.  14, 1997) 
MD970054  (Feb.  14,  1997) 
MD970056  (Feb.  14,  1997) 
MD970057  (Feb.  14.  1997) 
MD970058  (Feb.  14,  1997) 

Pennsylvania 

PA970001  (Feb.  14,  1997) 
PA970002  (Feb.  14, 1997) 
PA970004  (Feb.  14, 1997) 
PA97D013  (Feb.  14, 1997) 
PA970016  (Feb.  14,  1997) 
PA970017  (Feb.  14,  1997) 
PA97O020  (Feb.  14,  1997) 
PA970032  (Feb.  14,  1997) 
PA97D038  (Feb.  14,  1997) 
PA970041  (Feb.  14,  1997) 
PA970042  (Feb.  14,  1997) 
PA970051  (Feb.  14,  1997) 
PA970O53  (Feb.  14,  1997) 
PA970062  (Feb.  14, 1997) 
PA970O65  (Feb.  14,  1997) 

Virginia 
VA970015  (Feb.  14, 1997) 
VA97O018  (Feb.  14,  1997) 
VA97O034  (Feb.  14,  1997) 
VA970036  (Feb.  14,  1997) 
VA970039  (Feb.  14,  1997) 
VA970051  (Feb.  14, 1997) 

Volume  III 

Alabama 
AL970OO7  (Feb.  14,  1997) 
AL970008  (Feb.  14,  1997) 
AL970052  (Feb.  14,  1997) 

Volume  IV 

Illinois 

IL970001  (Feb. 

IL970OO2  (Feb. 

IL970004  (Feb. 

IL970005  (Feb. 

IL970006  (Feb. 

IL970008  (Feb. 

IL970OO9  (Feb. 

IL970O10  (Feb. 

IL9  70011  (Feb. 

IL970012  (Feb. 

IL970013  (Feb. 

IL970014  (Feb. 

IL970015  (Feb. 

IL970023  (Feb. 

IL9  70026  (Feb. 

IL970039  (Feb. 

IL970047  (Feb. 

IL970049  (Feb. 

IL970053  (Feb. 

IL970055  (Feb. 

IL970059  (Feb. 

IL970065  (Feb. 
Indiana 


14,  1997) 
14, 1997) 
14. 1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 


IN970001 
IN9 70002 
IN970003 
IN9 70004 
IN970005 
IN970006 
IN970016 
IN970017 
IN970018 
IN970020 
IN970059 
IN970061 


(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


Volume  V 

Arkansas 
AR970008  (Feb.  14,  1997) 
AR970023  (Feb.  14,  1997) 
AR970027  (Feb.  14,  1997) 

Iowa 
IA970002  (Feb.  14,  1997) 
IA970005  (Feb.  14, 1997) 

Volume  VI 

Colorado 
CO970001  (Feb.  14,  1997) 
CO970002  (Feb.  14,  1997) 
CO970003  (Feb.  14,  1997) 
CO970004  (Feb.  14,  1997) 
CO970005  (Feb.  14,  1997) 
CO970006  (Feb.  14, 1997) 
CO970007  (Feb.  14.  1997) 
CO970008  (Feb.  14,  1997) 
CO970009  (Feb.  14,  1997) 
CC)970010  (Feb.  14,  1997) 
CO970011  (Feb.  14,  1997) 
CO970014  (Feb.  14,  1997) 
CO970016  (Feb.  14,  1997) 
CO970018  (Feb.  14,  1997) 
CO970020  (Feb.  14,  1997) 
CO970021  (Feb.  14, 1997) 
CO970022  (Feb.  14,  1997) 
CO970023  (Feb.  14, 1997) 
CO970024  (Feb.  14,  1997) 
CO970025  (Feb.  14,  1997) 

Idaho 

ID970001  (Feb.  14, 1997) 
ID970002  (Feb.  14,  1997) 

Montana 

MT970002  (Feb.  14,  1997) 

North  DakoU 
ND970004  (Feb.  14, 1997) 

Oregon 
OR970001  (Feb.  14,  1997) 
OR970017  (Feb.  14,  1997) 

Washington 
WA970001  (Feb.  14.  1997) 
WA970002  (Feb.  14. 1997) 
WA970003  (Feb.  14,  1997) 
WA970005  (Feb.  14,  1997) 
WA970007  (Feb.  14,  1997) 
WA970008  (Feb.  14,  1997) 
WA970011  (Feb.  14, 1997) 
WA970O13  (Feb.  14, 1997) 

Wyoming 
WY9700O4  (Feb.  14, 1997) 
WY970009  (Feb.  14,  1997) 
WY970021  (Feb.  14, 1997) 

Volume  Vn 

California 
CA970029  (Feb.  14.  1997) 
CA970030  (Feb.  14.  1997) 

Hawaii 

HI9700001  (Feb.  14.  1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
inchiding  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the 
Davis — Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  yeai,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  30th  Day 
of  May  1997. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  97-14560  Filed  6-5-97;  8:45  am) 
BIUJNG  CODE  4610-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
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data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed  new 
"Research  on  the  Feasibility  of 
Collecting  Occupational  Wage  Data  by 
Union  Status." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  5,  1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  BLS,  including  whether 
the  information  will  have  practical 
utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  EKvision  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue.  N.E.,  Washington  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  firee  number). 

SUPPt^MEffTARY  INFORMATION: 

Background 

The  Employment  Standards 
Administration  (ESA)  has  determined 
that  research  should  be  conducted  into 
alternative  ways  of  collecting 
information  for  Davis-Bacon  Act 
purposes.  As  a  result,  ESA's  Wage  and 
Hour  Division  (WHD)  wishes  to  evaluate 
the  usefulness  of  BLS  data  in  the  Davis- 
Bacon  wage  determination  process. 


The  Davis-Bacon  Act 

The  Davis-Bacon  Act  (40  U.S.C.  276a) 
requires  that  workers  employed  on 
Federal  construction  contracts  valued  in 
excess  of  $2,000  be  paid  wages  and 
fringe  benefits  that,  at  a  minimum,  have 
been  determined  by  the  Secretary  of 
Labor  to  be  prevailing  for  corresponding 
classes  of  workers  employed  on  projects 
similar  in  character  to  the  contract  work 
in  the  area  where  the  construction  takes 
place.  The  prevailing  wage  is  defined  by 
Department  of  Labor  regulations  as  the 
wage  paid  to  more  than  50  percent  of 
the  workers  in  the  job  classification  on 
similar  projects  in  the  area  diuing  the 
period  in  question.  If  the  majority  of 
those  employed  in  the  classification  are 
not  paid  the  same  wage,  the  prevailing 
wage  is  determined  by  calculating  the 
average  of  the  wages  paid.  In  cases 
where  the  majority  of  workers  in  a 
classification  are  represented  by  a  union 
and  are  paid  the  same  rate,  the  union 
rate  is  the  prevailing  rate. 

Summary 

Current  Actions 

BLS  plans  to  determine  the  feasibility 
of  using  the  Occupational  Employment 
Statistics  (OES)  survey  to  gather  the 
union/nonunion  status  of  employees  in 
construction  industries  by  detail 
occupation;  the  results  will  be  evaluated 
by  ESA  to  assess  their  usefulness  for 
Davis-Bacon  Act  prevailing  wage 
determinations.  Specifically  the  goal  is 
to  determine  whether,  in  a  mail  survey 
where  occupational  employment  and 
wage  level  information  is  being 
collected  on  every  employee  in  an 
establishment,  the  respondent  also  has 
information  on  employees'  union/ 
nonunion  status  and  would  be  willing 
to  provide  it.  The  process  would  consist 
of  three  components:  a  telephone  "case 
study";  a  survey  form  test;  and  a  follow- 
up  Response  Analysis  Survey  (RAS). 

The  case  study  would  be 
implemented  in  early  Fiscal  Year  (FY) 
1998  as  part  of  the  routine  follow-up 
efforts  after  the  most  recent  OES  data 
collection  cycle.  After  the  initial  mail- 
out  of  survey  forms,  OES  staff  in  four 
states  would  contact  firms  by  telephone 
in  the  construction  industries  (Standard 
Industrial  Classifications  15,  16,  and  17) 
that  did  not  respond  by  mail  to  collect 
the  OES  data.  After  collecting  the  OES 
data,  the  questioner  would  ask  if  any  of 
the  workers  in  the  establishment 
belonged  to  a  union.  If  the  response  was 
"yes,"  the  OES  staff  would  proceed 
through  the  list  of  occupations  reported 
by  the  employer  to  determine  for  each 
occupation  whether  workers  belonged 
to  a  union. 


The  intent  of  this  case  study  would  be 
to  gauge  the  operational  feasibility  of 
soliciting  information  firom  respondents 
on  the  union/nonunion  status  of  their 
employees  by  occupation  as  part  of  the 
regular  OES  wage  survey.  This  would 
allow  BLS  to  ascertain  whether 
employers  can  or  will  readily  provide 
the  union  status  data,  what  the  relative 
proportion  of  respondents  that  have 
union  workers  might  be,  how  soliciting 
this  information  would  affect  employer 
burden,  and  how  disruptive  this 
collection  effort  would  be  to  the  ciirrent 
OES  collection  process.  This  case  study 
would  not  result  in  the  production  of 
estimates  regarding  the  union/nonunion 
question. 

The  siurvey  form  test  following  the 
case  study  would  take  place  in  FY  1999 
and  would  involve  mailing 
questionnaires  similar  to  the  current 
OES  survey  form  (instead  of  the  regular 
form)  to  establishments  in  the 
construction  industry.  BLS  would  test 
alternative  forms  to  determine  which  is 
able  to  gather  the  most  accurate 
information  while  causing  the  least 
additional  burden  to  respondents  and 
having  the  least  negative  impact  on 
response  rates.  The  purpose  of  the 
survey  form  test  would  be  to  determine, 
first,  whether  respondents  would  be 
willing  to  provide  information  on 
union/nonunion  status  by  occupation 
through  a  mail  survey.  The  test  also 
would  determine,  through  the  use  of 
different  formats,  the  one  format  that 
obtains  the  most  accurate  information 
with  least  added  burden  to  respondents. 
Finally,  the  test  would  show  what 
impact,  if  any,  requesting  this 
information  on  the  OES  survey  form 
would  have  on  OES  response  rates. 

Depending  upon  response  levels  in 
the  survey  form  test,  it  is  possible  that 
estimates  of  varying  occupational  detail 
could  be  produced. 

The  follow-up  Response  Analysis 
Survey  (RAS)  would  consist  of 
questions  asked  over  the  telephone  of 
2500  respondents,  drawn  from 
construction  and  non-construction 
industries.  The  questioner  would  ask 
respondents  about  the  data  they 
reported,  what  records  were  used  to 
report  the  data,  how  long  it  took  them 
to  complete  the  survey,  etc.  One 
purpose  of  the  RAS  would  be  to  gather, 
bora  respondents,  an  idea  of  the 
difference  in  bvirden  placed  on 
respondents  between  completing  the 
regular  OES  wage  survey  form  and  the 
survey  form  containing  the  union/ 
nonunion  questions.  The  expected  time 
needed  to  complete  each  RAS  is  30 
minutes. 

The  Bureau  of  Labor  Statistics  (BLS) 
will  use  the  information  provided  for 
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statistical  purposes  only.  To  the  full 
extent  permitted  by  law,  BLS  will  hold 
the  information  in  confidence  and  will 


noi  Qisciose  it  without  the  written 
consent  of  respondents. 

Type  of  Review:  New  Collection. 

Agency:  Bureau  of  Labor  Statistics. 


ruie.  Research  on  the  Feasibility  of 
Collecting  Occupational  Wage  Data  by 
Union  Status. 


Activity  fomri(s) 


Case  StJdy  

Survey  Form  Test  BLS-2877 

715-E2;  BLS-2877  715  Tesll 

BLS-2877  715  Test2. 
RAS  BLS-2877  715-RAS  

Totals 

Two  year  average 


Total  num- 
ber ol  re- 
spondents 


2,500 
9,000 


2,500 


14,000 
7.000 


Affected  put>iic 


Business  and  other  for  profit 
Business  and  other  for  profit 


Business   and   other  for  profit; 
Not  for  profit  inst. 


Frequency 


Once  FY98 
Onc8FY99 


OnceFY98/ 
FY99. 


Total  annual 
response 


1,725 
7,000 


2,250 


10.975 
5,488 


Average  time 
per  response 


10  minutes 
1  hour  


30  minutes 


Est.  total 
burden 
hours 


288 
7,000 


1,125 


8,413 
4.207 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC,  this  3rd  day  of 
June,  1997. 

W.  Stuart  Rust.  Jr., 

Acting  Chief.  Division  of  Management 

Systems,  Bureau  of  Labor  Statistics. 

(FR  Doc.  97-14816  Filed  6-5-97;  8:45  am] 

BILUNG  CODE  4510-24-41 


DEPaRTMEN'  ot 
Atirr.::-..s:iaUQr. 


ABOR 
y  and  Health 


SupD'ement  to  California  State  Plan; 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Approval;  California  State 
Standard  on  Hazard  Communication 
Incorporating  Proposition  65. 

SUMMARY:  This  notice  approves,  subject 
to  certain  conditions,  the  California 
Hazard  Communication  Standard, 
including  its  incorporation  of  the 
occupational  applications  of  the 
California  Safe  Drinking  Water  and 
Toxic  Enforcement  Act  (Proposition  65). 
Where  a  State  standard  adopted 
pursuant  to  an  OSHA-approved  State 
plan  differs  substantially  &om  a 
comparable  Federal  standard,  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  OSH  Act)  requires  that  the 
State  standard  be  "at  least  as  effective" 
in  providing  safe  and  healthful  places  of 
employment.  In  addition,  if  the  standard 
is  applicable  to  a  product  distributed  or 
used  in  interstate  commerce,  it  must  be 


required  by  compelling  local  conditions 
and  not  pose  an  undue  burden  on 
commerce. 

After  consideration  of  public 
comments  and  review  of  the  record, 
OSHA  is  approving  the  California 
standard,  with  the  following  conditions, 
which  are  applicable  to  all  enforcement 
actions  brought  under  the  authority  of 
the  State  plan,  whether  by  California 
agencies  or  private  plaintiffs: 

(1)  Employers  covered  by  Proposition 
65  may  comply  with  the  occupational 
requirements  of  that  law  by  complying 
with  the  OSHA  or  Cal/OSHA  Hazard 
Communication  provisions,  as  explicitly 
provided  in  the  State's  regulations. 

(2)  The  designated  State  agency,  Cal/ 
OSHA,  is  responsible  for  assuring  that 
enforcement  of  its  general  Hazard 
Communication  Standard  and 
Proposition  65  results  in  "at  least  as 
effective"  worker  protection;  the  agency 
must  take  appropriate  action  to  assure 
that  court  decisions  in  supplemental 
enforcement  actions  do  not  result  in  a 
less  effective  standard  or  in 
inconsistencies  with  the  conditions 
imder  which  the  standard  is  Federally 
approved. 

(3)  The  State  standard,  including 
Proposition  65  in  its  occupational 
aspects,  may  not  be  enforced  against 
out-of-state  manufacturers  because  a 
State  plan  may  not  regulate  conduct 
occurring  outside  the  State. 

These  conditions  are  based  on 
OSHA's  understanding  of  the  State's 
regulations  and  on  general  State  plan 
law.  Finally,  Proposition  65  also  is 
applicable  to  non-occupational  (i.e. 
consumer  and  environmental) 
exposures.  OSHA  has  no  authority  to 
address  Proposition  65 's  non- 
occupational applications; 
consequently,  they  are  not  at  issue  in 
this  decision  and  will  be  unaffected  by 
it. 

EFFECTIVE  DATE:  June  6.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
Telephone:  (202)  219-8148. 

SUPPLEMENTARY  INF0RMATK3N: 

Contents  of  OSHA'S  Decision 

I.  Background 

A.  Pertinent  Legal  Authority 

B.  Description  of  the  California  State  Plan 
Supplement 

1.  Federal  and  State  Hazard 
Conimanication  Standards 

2.  Proposition  65 

3.  OSHA  Review  and  F*ublic  Comment 

Q.  Summary  and  Explanation  of  Legal  Issues 

A.  Applicability  of  Product  Clause  to 
Proposition  65  Requirements 

B.  Overview:  OSHA  Review  of  State 
Standards  Under  the  Product  Clause 

C.  Burden  of  Proof 

D.  Application  of  the  California  Standard 
to  Out-of-State  Manufacturers  and 
Distributors 

E.  Designated  State  Agency 

F.  Exemption  for  Public  Sector  Employers 
m.  Summary  and  Elxplanation  of  Remaining 

Issues  IJnder  Section  18 

A.  Compelling  Local  Conditions 

1.  Overview 

2.  Commentor  Rebuttal  Arguments 

B.  Remaining  18(c)(2)  Issues 

1.  Overview 

2.  Businesses  Can  Comply  With 
Proposition  65  by  Using  Methods 
Prescribed  by  the  Federal  Hazard 
Communication  Standard 

3.  Comparison  of  Coverage  Under  Federal 
Standard  and  Proposition  65 
Overview 

Mixtures 

Articles 

Pesticides 

Aflatoxins 

California  Non-Chemical  Manufacturers 

4.  Substantive  Differences  Between  the 
Federal  and  General  California  Standards 
Trade  Secrets 

California's  Omission  of  Federal 
Exemptions  and  Exclusions 
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Califuniid  s  [\eLjuiit^inf:iu  nil  LJse  of  Lay 
Terminology  on  MSDSs 
5.  Supplemental  Enforcement 
Effectiveness 
Product  Clause 

C.  Inspections,  Employer/Employee  Rights 

D.  Qualified  Personnel 

IV.  Decision 

V.  Location  of  Supplement  for  Inspection  and 

Copying 
References  to  the  record  £ire  made  in 
the  text  of  this  decision.  The  docket 
number  in  this  case  is  T-032. 
References  to  exhibits  in  the  docket 

appear  as  "Ex. ."  Exhibit  18 

contains  all  of  the  public  comments 
filed.  Each  individual  comment  has 
been  assigned  a  number  and  this  notice 
will  refer  to  individual  comments  by 
these  numbers — "Ex.  18- ." 

I.  Background 

A.  Pertinent  Legal  Authority 

The  Occupational  Safety  and  Health 
Act  generally  preempts  any  State 
occupational  safety  and  health  standard 
that  addresses  an  issue  covered  by  an 
OSHA  standard,  unless  a  State  plan  has 
been  submitted  and  approved.  See  Gade 
V.  National  Solid  Wastes  Management 
Association.  505  U.S.  88  (1992).  Once  a 
State  plan  is  approved,  the  bar  of 
preemption  is  removed  and  the  State  is 
then  able  to  adopt  and  enforce  standards 
under  its  own  legislative  and 
administrative  authority.  As  a 
consequence,  any  State  standard  or 
policy  promulgated  under  an  approved 
State  plan  becomes  enforceable  upon 
State  promulgation.  Newly-adopted 
State  standards  must  be  submitted  for 
OSHA  review  and  subsequent  approval 
under  procedures  set  forth  in  29  CFR 
Part  1953  and  OSHA  Directive  STP  2- 
1.117,  but  are  enforceable  by  the  State 
prior  to  Federal  review  and  approval. 
See  Florida  Citrus  Packers  v.  California, 
549  F.  Supp.  213  (N.D.  Cal.  1982); 
Chemical  Manufacturers  Association  v. 
California  Health  and  Welfare  Agency, 
No.  CIV.  S-88-1615  LKK  (E.  D.  Cal. 
1994).  On  May  1.  1973.  OSHA 
published  its  initial  approval  of  the 
California  State  plan  in  the  Federal 
Register.  38  FR  10717,  29  CFR  Part 
1952,  Subpart  K. 

The  requirements  for  adoption  and 
enforcement  of  safety  and  health 
standards  by  a  State  with  an  approved 
State  plan  are  set  forth  in  Section  18(c) 
of  the  OSH  Act  and  in  29  CFR  Parts 
1902. 1952  and  1953.  OSHA  regulations 
require  States  to  respond  to  the 
adoption  of  new  or  revised  permanent 
Federal  standards  by  promulgating 
comparable  standards.  As  explained  in 
more  detail  in  section  B,  OSHA  adopted 
a  hazard  communication  standard  in 
November  1983.  California  adopted  its 


own  hazard  communication  standard  in 
1981  and  revised  it,  in  response  to  the 
Federal  standard,  in  November  1985. 
California  submitted  its  Hazard 
Communication  Standard  to  OSHA  for 
approval  on  January  30,  1986.  On 
January  30,  1992,  the  State  submitted 
changes  to  this  standard  by 
incorporating  relevant  provisions  of  the 
Safe  Drinking  Water  and  Toxic 
Enforcement  Act  (Proposition  65).  See 
California  Health  and  Welfare  Code 
§§25249.5-25249.13. 

Under  Section  18(c)  of  the  Act  and 
OSHA's  regulations.  State  plans  and 
plan  changes  must  meet  certain  criteria 
before  they  are  approved.  The  principal 
criteria  are: 

•  The  State  must  designate  a  State 
agency  or  agencies  which  is  responsible 
for  administering  the  plan  throughout 
the  State.  29  U.S.C.  §  667(c)(1). 

•  If  a  State  standard  is  not  identical 
to  Federal  standards,  the  State  standard 
(and  its  enforcement)  must  be  at  least  as 
effective  as  the  comparable  Federal 
standard.  Moreover,  if  a  non-identical 
State  standard  is  applicable  to  products 
distributed  or  used  in  interstate 
commerce,  it  must  be  required  by 
compelling  local  conditions  and  must 
not  unduly  burden  interstate  commerce. 
(This  latter  requirement  is  commonly 
referred  to  as  the  "product  clause.")  29 
U.S.C.  §  667(c)(2). 

•  The  State  must  provide  for  a  right 
of  entry  and  inspection  of  all 
workplaces  which  is  at  least  as  effective 
as  that  provided  in  section  8  of  the  Act 
and  must  prohibit  advance  notice  of 
inspections.  29  U.S.C.  §  667(c)(3). 

•  The  responsible  State  agency  or 
agencies  must  have  "the  legal  authority 
and  qualified  personnel  necessary  for 
the  enforcement  of  such  standards  and 
adequate  funding."  29  U.S.C.  §  667(c) 

(4H5). 

•  To  the  extent  the  State's 
constitutional  law  permits,  it  must 
establish  a  comprehensive  occupational 
safety  and  health  program  for  employees 
of  public  agencies  of  the  State  and  its 
political  subdivisions  which  is  at  least 
as  effective  as  the  standards  contained 
in  an  approved  plan.  29  CFR  §  1952.11. 

In  enacting  the  State  plan  system. 
Congress"  intention  was  to  encourage 
the  States  "to  assume  the  fullest 
responsibility  for  the  administration  and 
enforcement  of  their  occupational  safety 
and  health  laws."  29  U.S.C.  §651(b)(ll): 
29  CFR  §  1902.1.  Consistent  with  this 
Congressional  declaration.  OSHA  has 
interpreted  the  OSH  Act  to  recognize 
that  States  with  approved  State  plans 
retain  broad  power  to  fashion  State 
standards.  As  President  Reagan  noted  in 
Executive  Order  12612  (October  26, 
1987),  "[tjhe  nature  of  our  constitutional 


system  encourages  a  healthy  diversity  in 
the  public  policies  adopted  by  the 
people  of  the  several  States  according  to 
their  own  conditions,  needs,  and 
desires.  In  the  search  for  enlightened 
public  policy,  individual  States  and 
communities  are  free  to  experiment 
with  a  variety  of  approaches  to  public 
issues."  Section  18  of  the  OSH  Act 
reflects  this  "search  for  enlightened 
public  policy"  not  by  delegating  Federal 
authority  to  the  States  but  by  removing 
the  bar  of  preemption  through  plan 
approval  and,  thus,  allowing  States  to 
administer  their  own  workers' 
protection  laws  so  long  as  they  meet  the 
floor  established  by  the  Federal  OSHA 
program. 

B.  Description  of  the  California  State 
Plan  Supplement 

1.  Federal  and  State  Hazard 
Communication  Standards 

On  September  10,  1980,  the  Governor 
of  California  signed  the  Hazardous 
Information  and  Training  Act.  California 
Labor  Code,  §§  6360-6399.  This  Act 
instructed  the  Director  of  Industrial 
Relations,  the  State's  designee 
responsible  for  operation  of  the  OSHA- 
approved  State  plan  (known  as  Cal/ 
OSHA)  to  establish  a  list  of  hazardous 
substances  and  to  issue  a  standard 
setting  forth  employers'  duties  toward 
their  employees  under  that  Act.  The 
standard.  General  Industry  Safety  Order 
5194  (8  CCR  §  5194).  was  adopted  by  the 
State  in  1981.  Both  the  Director's  initial 
list  and  the  standard  became  effective 
on  February  21, 1983. 

Federal  OSHA  promulgated  a  hazard 
communication  standard  (29  CFR 
§  1910.1200)  in  November  1983.  The 
State  amended  its  law  in  1985,  and, 
after  a  period  for  public  review  and 
comment,  the  California  Standards 
Board  adopted  a  revised  standard  for 
hazard  communication  on  October  24, 
1985.  The  standard  became  effective  on 
November  22,  1985.  By  letter  dated 
January  30, 1986,  with  attachments, 
from  Dorothy  H.  Fowler,  Assistant 
Program  Manager,  to  then  Regional 
Administrator,  Russell  B.  Swanson,  the 
State  submitted  the  standard  and 
incorporated  the  standard  as  part  of  its 
occupational  safety  and  health  plan. 

In  addition  to  the  supplemental 
provisions  of  Proposition  65,  the  State 
Hazard  Communication  Standard  differs 
from  the  Federal  standard  in  a  few 
minor  respects: 

(1)  The  State  standard  requires  that 
each  Material  Safety  Data  Sheet  contain 
certain  information  including  Chemical 
Abstracts  Service  (CAS)  name  (unless  its 
disclosure  could  reveal  a  trade  secret), 
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while  the  Federal  standard  does  not 
reauire  inclusion  of  the  CAS; 

(2)  The  State  standard  specifically 
requires  a  description  in  lay  tenns  of  the 
particular  potential  health  risks  poSfed 
by  the  hazardous  substance,  while  the 
Federal  standard  more  broadly  requires 
"appropriate"  hazard  warnings; 

(3)  VVhile  the  Federal  standard  allows 
for  release  of  trade  secret  information  to 
health  professionals  who  enter  into 
confidentiality  agreements,  the 
California  standard  allows  access  to 
such  information  to  safety  professionals 
as  well;  and 

(4)  The  State  standard  does  not 
include  some  of  the  exemptions  and 
exceptions  added  to  the  Federal 
standard  in  1994. 

See  Section  n.B.4. 

Cal/OSHA  enforces  the  California 
Hazard  Communication  Standard,  like 
its  other  standards,  under  approved 
procedures  similar  to  those  of  Federal 
OSHA.  Safety  and  health  inspectors 
from  the  Division  of  Occupational 
Safety  and  Health  conduct  on-site 
inspections  in  response  to  complaints  of 
workplace  hazards  or  when  the 
establishment  is  selected  for  a 
programmed  inspection  based  on 
objective  criteria,  etc.  Employer  and 
employee  representatives  may 
accompany  the  inspector.  If  violations 
are  noted,  a  citation  and  proposed 
penalties  are  issued  to  the  employer, 
who  has  the  right  of  appeal  to  the 
California  Occupational  Safety  and 
Health  Appeals  Board  and  thereafter  to 
the  courts. 

2.  Proposition  65 

In  a  1986  referendum,  voters  of  the 
State  of  California  adopted  Proposition 
65,  the  "Safe  Drinking  Water  and  Toxic 
Enforcement  Act."  Proposition  65  and 
implementing  regulations  require  any 
business  with  ten  or  more  employees 
that  "knowingly  and  intentionally" 
exposes  an  individual  to  a  chemical 
known  to  the  State  to  cause  cancer  or 
reproductive  toxicity  to  provide  the 
individual  with  a  "clear  and 
reasonable"  warning.  California  Health 
and  Safety  Code  sections  25249.5 
through  25249.13;  22  CCR  §§  12000  et 
seq.  In  accordance  with  Proposition  65, 
the  State  annually  publishes  a  list  of 
chemicals  known  to  cause  cancer  or 
reproductive  toxicity.  22  CCR  §  12000. 
Proposition  65  applies  broadly  to  all 
exposures  to  listed  chemicals; 
consequently,  the  law  has  consumer  and 
environmental  applications,  as  well  as 
the  occupational  exposures  relevant 
here.  Under  the  Office  of  Environmental 
Health  Hazard  Assessment  (OEHHA) 
regulations,  a  "consumer  product" 
exposure  is  "an  exposure  which  results 


from  a  person's  acquisition,  purchase, 
storage,  consumption,  or  other 
reasonably  foreseeable  use  of  a 
consumer  good,  or  any  exposure  that 
results  from  receiving  a  consumer 
service."  22  CCR  §  12601(b).  An 
"occupational  exposure"  is  "an 
exposure,  in  the  workplace  of  the 
employer  causing  the  exposure,  to  any 
employee."  22  CCR  §  12601(c). 
"Environmental  exposures"  include 
exposures  resulting  from  contact  with 
environmental  media  such  as  air,  water, 
soil,  vegetation,  or  nattiral  or  artificial 
substances.  22  CCR  §  12601(d).  OSHA 
has  no  authority  to  address  Proposition 
65 's  consumer  and  environmental 
applications;  consequently,  they  are  not 
at  issue  in  this  decision  and  will  be 
unaffected  by  it. 

Proposition  65  was  passed  by 
referendum  of  the  voters  of  California  in 
1986.  On  January  23, 1991,  the 
California  Court  of  Appeal  ordered  the 
California  Occupational  Safety  and 
Health  Standards  Board  to  amend  the 
State's  Hazard  Communication  standard 
to  incorporate  the  occupational  warning 
protections  of  Proposition  65.  See 
California  Labor  Federation,  AFL-CIO  v. 
California  Occupational  Safety  and 
Health  Standards  Board.  221  Cal.  App. 
3d  1547  (1990).'  These  changes  were 
adopted  on  an  emergency  basis  on  May 
16,  1991,  and  became  effective  on  May 
31,  1991.  A  permanent  standard  became 
effective  on  December  17,  1991.  On 
January  30, 1992,  the  State  submitted 
amendments  to  its  Hazard 
Communication  Standard,  adapting 
both  the  substantive  requirements  and 
enforcement  mechanism  of  Proposition 
65  and  OEHHA's  implementing 
regulations,  for  application  to  the 
workplace.  Ex.  4. 

Two  State  agencies  have  been 
authorized  to  issue  regulations 
interpreting  and  implementing 
Proposition  65 's  occupational  aspects. 
As  discussed  in  greater  detail  in  Section 
m.B.2,  Cal/OSHA  and  OEHHA 
regulations  governing  occupational 
exposures  provide  three  alternative 
methods  of  complying  with  Proposition 
65: 

(1)  Warnings  may  be  given  through 
the  label  of  a  product; 


(2)  Warnings  may  be  given  via  a 
workplace  sign;  or 

(3)  The  general  California  or  Federal 
Hazard  Communication  Standard  may 
be  followed. 

See  8  CCR  §§  5194(b)(6)  (B)-(C)  and 
22  CCR  §  12601(c).  Compliance  with 
Section  12601(c) — which  allows  use  of 
California  or  Federal  hazard 
communication  methods — is  a  defense 
to  supplemental  enforcement  actions 
brought  under  Proposition  65.  8  CCR 
§  5194(b)(6)(E).  The  regulations  also 
provide  sample  language  for  the  label 
and  sign  warnings.  ^  The  sample  label 
and  sign  language,  however,  represents 
a  "safe  harbor"  method  of  providing 
Proposition  65  warnings.  Again, 
compliance  vfHh  either  the  Federal  or 
general  State  hazard  communication 
procedures  constitutes  compliance  with 
Proposition  65  and  is  a  defense  to  any 
enforcement  action.  8  CCR  §  5194(b)(6) 
(B),  (C),  (E):  22  CCR  §  12601(c)(1)(C). 

The  Proposition  65  requirements  of 
the  California  standard  are  enforceable 
with  regard  to  occupational  hazards 
through  the  usual  California  State  plan 
system  of  inspections,  citations  and 
proposed  penalties  which  has  been 
determined  to  be  at  least  as  effective  as 
Federal  OSHA  enforcement.  38  FR 
10717  (May  1, 1973).  The  Cal/OSHA 
enforcement  directive  on  hazard 
communication  (Policy  and  Procedure 
C-43)  provides  that  a  covered  employer 
may  comply  with  the  incorporated 
Proposition  65  requirements  by 
including  the  substance  in  the 
employer's  Hazard  Communication 
Program.  In  addition,  the  Cal/OSHA 
standard  incorporates  the  enforcement 
mechanism  of  Proposition  65,  which 
provides  for  supplemental  judicial 
enforcement  by  allowing  the  State 
Attorney  General,  district  attorneys,  city 
attorneys,  city  prosecutors,  or  "any 
person  in  the  public  interest"  to  file 
civil  lawsuits  against  alleged  violators. 
Private  plainti&  bringing  actions  must 
first  give  notice  to  the  Attorney  General 
and  appropriate  local  prosecutors,  and 
may  proceed  if  those  officials  do  not 
bring  an  action  in  court  within  sixty 
days. 

Proposition  65  provides  for  penalties 
of  up  to  $2500  per  day.  per  violation.  A 


'  In  1988,  the  Chemical  Manufacturers 
Association  (and  other  plaintiffs)  challenged  the 
applicability  of  Proposition  6S  in  the  workplace, 
arguing  that  the  law  was  preempted  because  it  was 
not  a  part  of  the  approved  State  plan.  In  1994.  the 
U.S.  District  Court  for  the  Eastern  District  of 
California  ruled  that  the  plaintiffs,  as  a  result  of  the 
State's  incorporation  of  Proposition  65  into  the 
State  plan,  did  not  have  standing  to  pursue  their 
action  and  that  the  issues  were  not  ripe  fd^eview. 
Chemical  Manufacturers  Association  v.  California 
Health  and  Welfare  Agency,  slip  op.  at  15-25. 


'  For  labels,  the  warnings  which  are  deemed  to 
meet  the  requirements  of  Proposition  65  are: 
"WARNING:  This  product  contains  a  chamical 
known  to  the  State  of  California  to  cause  cancer." 
or  "WARNING:  This  product  contains  a  chemical 
known  to  the  State  of  California  to  cause  birth 
defects  or  other  reproductive  harm."  For  signs,  the 
language  deemed  to  meet  the  requirements  is: 
"WARNING:  This  area  contains  a  chemical  known 
to  the  State  of  California  to  cause  cancer."  or 
"WARNING:  litis  area  contains  a  chemical  known 
to  the  State  of  California  to  cause  birth  defects  or 
other  reproductive  harm  " 
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private  plaintiff  may  obtain  up  to  25% 
of  penalties  levied  against  a  company 
found  in  violation  of  Proposition  65  for 
failing  to  provide  required  warnings. 
Private  actions  with  regard  to 
occupational  exposures  have  been 
brought  in  California  courts,  and  many 
more  have  been  settled  on  varying  bases 
prior  to  trial  or  prior  to  initiation  of 
formal  court  action. 

3.  OSHA  Review  and  Public  Comment 

On  April  18. 1995,  the  Coalition  of 
Manufacturers  for  the  Responsible 
Administration  of  Proposition  65  (the 
Coalition),  filed  a  petition  with  OSHA 
requesting  that  the  Plan  change 
submitting  the  California  Hazfird 
Communication  Standard  with  its 
incorporation  of  Proposition  65  be 
rejected.  Ex.  8.  The  Coalition  argued 
that  the  substantive  and  enforcement 
aspects  of  Proposition  65  unduly  burden 
interstate  commerce.  Various  parties 
wrote  to  OSHA  to  express  support  for, 
or  opposition  to.  the  Coalition's 
petition.  Exs.  9-16.  Other  parties 
expressed  concern  to  OSHA  about  the 
continued  enforceability  of  the  private 
right  of  action  provisions  of  Proposition 
65  in  the  workplace  during  the 
pendency  of  the  OSHA  review  process. 

On  September  13.  1996,  OSHA 
requested  public  comment  (61  FR 
48443)  as  to  whether  to  approve  the 
California  Hazard  Communication 
Standard  incorporating  Proposition  65 
pursuant  to  29  CFR  parts  1902  and 
1953.  OSHA  had  preliminarily 
determined  that  the  California  plan 
change  was  at  least  as  effective  as  the 
Federal  standard  and  was  applicable  to 
products  used  or  distributed  in 
interstate  commerce.  OSHA  sought 
comment  on  these  determinations  as 
well  as  the  "product  clause" 
requirements  for  standards  which  differ 
from  the  relevant  Federal  standard — i.e. 
whether  the  State  standard  is  required 
by  compelling  local  conditions  or  poses 
any  undue  burden  on  interstate 
commerce.  (As  discussed  in  Section 
n.B.  in  its  Directive  STP  2-1.117 
governing  the  review  of  different  State 
standards,  OSHA  specifically  stated  that 
public  comment  would  constitute  its 
initial  means  of  assessing  the  product 
clause  implications  of  a  State  standard 
and  that  absent  record  evidence  to  the 
contrary  a  State  standard  would  be 
presumed  to  meet  the  test.) 

Following  OSHA's  September  13, 
1996  request  for  comment  on  the 
proposed  standard.  207  commentors 
submitted  statements.  Many  of  the 
commentors  opposing  the  standard  are 
companies  which  have  experienced,  or 
fear  experiencing,  private  enforcement 
lawsuits  under  Proposition  65.  In  a 


number  of  these  cases,  the  commentor 
did  not  make  it  clear  whether  the 
company  involved  had  been  sued  under 
Proposition  65's  occupational, 
consumer  or  environmental 
applications.  E.g..  Ex.  18-2, 18-23,  18- 
127. 18-130. 18-133.  As  noted 
previously.  OSHA's  decision  can  have 
no  effect  upon  enforcement  actions 
alleging  consumer  or  environmental 
exposures. 

n.  Summary  and  Explanation  of  Legal 
Issues 

The  comments  filed  with  OSHA 
presented  a  variety  of  issues,  each  of 
which  will  be  discussed  below.  Section 
III  of  this  notice  discusses  the  more 
specific  provisions  of  the  California 
standard  in  light  of  the  requirements  of 
Section  18  of  the  OSH  Act.  particularly 
the  product  clause.  In  this  Section, 
however,  OSHA  will  discuss  several 
general  legal  questions  at  issue  here. 

Some  commentors  have  raised  issues 
involving  application  of  the  OSH  Act's 
"product  clause"  to  the  Proposition  65 
elements  of  the  California  standard. 
First,  several  commentors  have 
questioned  whether  OSHA  should  apply 
the  product  clause  to  Proposition  65's 
substantive  requirements  and 
enforcement  methods.  See  Section  II. A. 
Second,  OSHA  provides  an  overview  of 
the  product  clause  and  outlines  the 
principles  OSHA  will  apply  in 
analyzing  product  clause  issues.  See 
Section  U.B.  Third.  OSHA  historically 
has  treated  State  standards  as 
presumptively  compliant  with  the 
product  clause.  OSHA  Instruction  STP 
2-1.117  (August  31,  1984);  see,  e.g.,  62 
FR  3312  (January  22, 1997)  (approval  of 
Washington  State  standard  amendments 
for  acrylonitrile,  l,2-dibrorao-3- 
chloropropane.  and  confined  space).  A 
few  commentors  maintain  that 
California  must  bear  the  burden  of  proof 
on  this  issue  under  the  Administrative 
Procedure  Act  (APA).  See  Section  II.C. 
Section  II.D  discusses  a  jurisdictional 
issue:  whether  California  may,  under 
the  auspices  of  its  OSHA-approved  State 
plan,  apply  its  standard  to  out-of-state 
manufacturers.  Some  commentors  argue 
that  Proposition  65's  supplemental 
enforcement  mechanism  violates 
Section  18's  requirement  that  a 
"designated  State  agency"  bear 
responsibility  for  administering  a  State 
plan.  See  Section  11. E.  Finally,  Section 
n.F  addresses  Proposition  65's 
exemption  for  public  sector  employers. 

A.  Applicability  of  Product  Clause  to 
Proposition  65  Requirements 

Cai^SHA,  writing  on  behalf  of  itself, 
the  State  Attorney  General,  and 
OEHHA,  maintains  that  the  product 


clause  does  not  apply  to  the  substantive 
requirements  imposed  by  Proposition 
65.  Ex.  6;  see  also  Exs.  18-61.  18-62, 
18-111,  18-155.  Some  commentors  (e.g. 
Ex.  18-155)  also  have  argued  that,  even 
assuming  the  product  clause  applies  to 
the  substantive  provisions  of 
Proposition  65.  it  does  not  apply  to  the 
law's  supplemental  enforcement 
provisions.  ^  Because  OSHA  finds  that 
Proposition  65's  supplemental 
enforcement  provisions  do  not  violate 
the  product  clause  (see  Section  III.B.5. 
below),  it  is  not  necessary  for  OSHA  to 
decide  whether  State  enforcement  may, 
in  some  cases,  be  subject  to  the  product 
clause.  Accordingly,  the  remainder  of 
this  section  will  address  only  Cal/ 
OSHA's  argument  about  the  product 
clause's  applicability  to  Proposition  65's 
substantive  provisions. 
Ex.  18-155.  page  9. 

Relying  upon  statements  made  in 
Congressional  debate  leading  to 
enactment  of  the  OSH  Act  in  1970, 
California  argues  that  the  product  clause 
was  intended  only  "to  limit  states  from 
imposing  different  product  design 
standards  for  the  safety  of  products." 
specifically  machinery  products.  Ex.  6, 
pages  21-22.  In  contrast, 

Far  from  requiring  changes  to  equipment  or 
products  moving  in  interstate  commerce. 
Proposition  65's  warning  requirement  only 
requires  that  warnings  be  given  somehow. 
They  need  not  be  given  by  a  product  label, 
or  even  through  the  (Hazard  Communication 
Standard].  Compliance  may  be  obtained 
where  the  employer  posts  an  appropriate  sign 
meeting  all  of  the  requirements  set  forth  in 
22  CCR  §  12601(c).  This  could  be 
accomplished  without  making  any  change  to 
the  MSDS,  and  results  in  complete 
compliance  with  Proposition  65. 

Ex.  6,  pages  21-22.  Other  supporters  of 
the  proposed  standard  argue,  more 
generally,  that  the  product  clause  does 
not  apply  to  warning  requirements 
because  warnings  (e.g.  labels,  signs, 
material  safety  data  sheets,  training)  do 
not  affect  product  design.  E.g.  Exs.  1ft- 
61,18-62. 

As  other  commentors  (e.g.  Exs.  18-58, 
1&-148. 18-153.  18-154, 18-156)  point 
out,  however,  in  its  Hazard 
Commiuiication  Standard  rulemakings, 


'This  argument  rests  upon  the  language  of 
Section  18(c)(2): 

[Tjhe  text  of  the  Occupational  Safety  and  Health 
Act  is  clear  that  the  product  clause  and  its  two-part 
test  do  not  even  apply  to  enforcement.  Rather. 
§  667(c)(2)  requires  "standards  (and  tbelirl 
enforcement)"  to  be  at  least  as  effective  as  Federal 
standards,  but  the  product  clause  applies  only  to 
"standards."  and  makes  no  mention  of  enforcement 
Thus.  OSHA  need  only  consider  whether  the 
enforcement  of  California's  HCS  and  Prop  65  is  "at 
least  as  effective"  as  Federal  OSHA,  and  OSHA 
need  not  concern  itself  with  whether  the  private 
right  of  action  in  any  way  burdens  interstate 
commerce. 
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OSHA  determined  that  the  product 
clause  is  applicable  to  substantive  State 
hazard  communication  requirements 
"[bjecause  the  i-iazard  Communication 
Standard  is  'applicable  to  products'  in 
the  sense  that  it  permits  the  distribution 
and  use  of  hazardous  chemicals  in 
conmierce  only  if  they  are  in  labeled 
containers  accompanied  by  material 
safety  data  sheets!.]"  48  FR  53280, 
53323  (November  25,  1983).  Similarly, 
in  its  decision  approving  California's 
ethylene  dibromide  standard,  OSHA 
foimd  the  product  clause  applicable 
because  "the  standard  establishes 
conditions  and  procedures  which 
restrict  the  'manubcture,  reaction, 
packagiag,  repackaging,  storage, 
transportation,  sale,  handling  and  use' 
of  the  chemical  product,  ethylene 
dibromide  (EDB),  as  well  as  the 
handling  and  exposures  which  may 
result  after  EDB  has  been  applied  as  a 
fumigant  to  fruit  products."  48  FR  8610, 
8611  (March  1,  1983). 

OSHA  continues  to  believe  that  the 
product  clause  applies  to  substantive 
State  hazard  communication 
requirements.  As  several  commentors 
note  (e.g.  Exs.  18-41.  18-153),  Section 
18(c)  is  phrased  broadly.  On  its  face,  the 
statute  says  simply  that  the  product 
clause  applies  to  all  standards  which  are 
"applicable  to  products  which  are 
distributed  or  used  in  interstate 
conunercel.j"  29  U.S.C.  § 667(c)(2).  It  is 
undisputed  that  the  California  standard 
may,  in  certain  circumstances,  apply  to 
products  "distributed  or  used  in 
interstate  commerce"  because  California 
employers  may  receive  goods  from  out- 
of-state  suppliers.  Thus,  the  standard 
comes  within  the  plain  language  of 
Section  18(c).  OSHA's  current 
interpretation  of  the  product  clause  is 
most  consistent  with  this  statutory 
language.  See  generally  Sutherland 
Statutory  Construction.  §§45.02.  46.01 
(4th  ed.  1984).* 

B.  Ch-»'r''!f w   OSH.S  Rv\  n'v>  <i!  Mdts 
Standards  Under  the  Product  Clause 

OSHA's  decision  on  the  approvability 
of  the  California  standard  involves  the 
relationship  between  the  State  police 
power  to  regulate  health  and  safety  and 
the  Federal  power  to  regulate 
commerce.  Throughout  the  history  of 
the  United  States,  the  States  and 
localities  traditionally  have  used  their 
police  powers  to  protect  the  health  and 
safety  of  their  citizens.  Medtronic  v. 


Lohr,  Inc., 


U.S. 


.,  116S.  Ct. 


*As  discttssed  in  Section  U.B.  however,  the 
legislative  history  of  the  product  clause  is  a  helpful 
aid  in  understanding  the  somewhat  ambiguous 
structure  of  the  product  clause  "test,"  which 
requires  an  examiikation  of  compelling  local 
conditions  and  the  extent  of  any  burden  on 
commerca 


2240,  2245  (1996).  At  the  same  time,  the 
Commerce  Clause  of  the  U.S. 
Constitution  provides  that  "Congress 
shall  have  power  *  •  *  to  regulate 
commerce  with  foreign  nations,  and 
among  the  several  states[.]"  Article  I, 
section  8. 

In  the  absence  of  a  Federal  statute 
specifically  addressing  the  issue,  the 
Federal  courts  have  interpreted  the 
Commerce  Clause  to  limit,  implicitly, 
the  power  of  the  States  to  regulate 
interstate  commerce.  Under  this 
"dormant  commerce  clause,"  the  courts 
have  "distinguished  between  State 
statutes  that  burden  interstate 
transactions  only  incidentally,  and 
those  that  affirmatively  discriminate 
against  such  transactions."  Maine  v. 
Taylor,  Ml  U.S.  131. 138  (1986).  As  the 
Court  stated  in  Taylor.  "[t]he  limitation 
imposed  by  the  Commerce  Clause  on 
State  regulatory  power  'is  by  no  means 
absolute,'  and  'the  States  retain 
authority  under  their  general  police 
powers  to  regulate  matters  of  "legitimate 
local  concern,"  even  though  interstate 
commerce  may  be  affected.'."  Id.,  citing 
Lewis  V.  BT Investment  Managers,  Inc., 
447  U.S.  27.  36  (1980);  see  also  Bmwn- 
Forman  Distillers  Corp.  v.  New  York 
State  Liquor  Authority,  476  U.S.  573, 
579  (1986);  Kleenwell  Biohazard  Waste 
V.  Nelson,  48  F.2d  391,  398  (9th  Cir.), 
cert  denied  115  S.  Ct.  2580  (1995) 
(footnote  omitted).  In  revievmig  State 
legislation  under  the  dormant  commerce 
.clause,  courts  consider  both  the  nature 
and  importance  of  the  local  interest  and 
any  burden  on  commerce.  The  case  law 
recognizes  that  a  State  has  an  important 
stake  in  promoting  the  health  of  its 
citizens  through  measures  that  do  not 
discriminate  against  or  impermissibly 
restrict  interstate  commerce.  Id.;  see 
also  Taylor.  Ml  U.S.  131. 

In  the  OSH  Act,  Congress  has  enacted 
a  statute,  and  the  preemptive  effect  of 
that  statute  turns  on  Congressional 
intent.  See  generally  Medtionic;  Cade, 
505  U.S.  88.  The  language  of  the 
product  clause  must  be  read  against  the 
backdrop  of  longstanding  judicial 
deference  to  State  sovereignty  in  the 
area  of  health  protection.  Medtronic, 
116  S.  Ct.  at  2250.  In  Gade.  the  Court 
held  that  the  OSH  Act  preempts  States 
without  State  plans  from  enforcing 
occupational  safety  and  health 
standards  on  issues  addressed  by 
Federal  standard;  laws  of  general 
applicabihty  are  not  preempted.  505 
U.S.  at  97.  107-108. 

As  discussed  in  Section  LA,  Section 
18  of  the  OSH  Act  removes  the  bar  of 
Federal  preemption  for  approved  State 
plans,  restoring  to  the  States  the  police 
power  to  protect  occupational  safety 


and  health,  provided  that  the 
requirements  of  Section  18  are  met  See 
also  Gade,  505  U.S.  at  102  (describing 
Section  18  as  giving  "States  the  option 
of  pre-empting  Federal  regulations  by 
developing  their  own  occupational 
safety  and  health  programs"). 

The  ability  of  the  States  to  devise  and 
develop  occupational  safety  or  health 
approaches  is  limited  by  the 
requirements  of  Section  18(c),  including 
the  product  clause,  which  requires  that 
State  standards  applicable  to  products 
not  unduly  burden  interstate  commerce, 
and  that  they  be  justified  by 
"compelling  local  conditions. "  At  the 
same  time,  however.  Section  18 
specifically  allows  States  to  adopt  and 
enforce  standards  and  enforcement 
procedures  which  are  more  stringent  in 
protecting  worker  safety  and  health  than 
those  of  Federal  OSHA.  The  Act's 
drafters  clearly  envisioned  the  "at  least 
as  effective"  requirement  as  providing  a 
floor,  not  a  ceiling,  for  future  worker 
protections  efforts  by  State  plan  States. 
See  Senate  Committee  on  Labor  and 
Public  Welfare,  Legislative  History  of  the 
Occupational  Safety  and  Health  Act  of 
1970  at  297,  1035  (92d  Congress,  1st 
Session,  Jime  1971)  (Legislative  History). 
Thus,  State  standards  must  pass  the 
"product  clause"  test,  but  the  States  also 
are  free  to  devise  not  only  more 
stringent  substantive  standards  but  also 
supplementary  enforcement  procedures. 
See  Legishtive  History  at  1035  (OSH  act 
does  "not  envision  a  complete  takeover 
of  the  field  by  the  Federal  government"; 
OSHA's  responsibility  is  "merely  to  see  ' 
to  it  that  certain  minimixm  requirements 
were  met  and  that  beycMid  those  the 
health  and  safety  of  most  workers  would 
be  left  to  [the]  states").  The  flexibility 
granted  the  States  under  Section  18  also 
is  in  keeping  with  Congress'  stated 
purpose  of  "encouraging  the  States  to 
assimie  the  fullest  responsibility  for  the 
administration  and  enforcement  of  their 
occupational  safety  and  health  laws' 
and  its  intent  to  allow  the  States  "to 
conduct  experimental  and 
demonstration  projects  in  connection 
therewith!. j"  29  USC  §651(b)(ll). 

The  OSH  Act's  product  clause  reflects 
in  substantial  part  terminology  and 
principles  developed  by  the  Federal 
courts  in  applying  the  dormant  aspects 
of  the  Commerce  Qause. 
Notwithstanding  the  limits  of  the 
dormant  conunerce  clause.  Congress 
may  grant  to  the  States  greater  powers 
to  regulate  commerce  than  they 
otherwise  would  possess.  Maine  v. 
Taylor.  417  U.S.  at  13»-39;  citing 
Southern  Pacific  Co.  v.  Arizona  ex  rel. 
Sullivan,  325  U.S.  761,  769  (1945);  see 
also  Florida  Citrus  Packers  v.  California, 
549  F.  Supp.  at  215.  In  Otrus  Packers, 
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the  court  found  that  Section  18  of  the 
OSH  Act  represents  "a  broad  grant  of 
regulatory  power  to  the  states"  and, 
thus,  "an  attack  based  upon  unduly 
burdening  commerce  is  limited  to  those 
situations  where  the  product  standard 
applies."  549  F.  Supp.  at  216.  The 
similarity  in  language  between  Section 
18(c)(2)  and  dormant  commerce  clause 
principles,  then,  suggests  that  a 
principal  function  of  the  product  clause 
is  to  ensure  that  Section  18  is  not  read 
as  a  grant  of  power  to  violate  normal 
Commerce  Clause  restrictions. 

Thus,  OSl^  agrees  with  those 
commentors  (e.g.,  Exs.  18-40, 18-160, 
18-163,  18-164. 18-167, 18-174)  who 
have  argued  that  dormant  commerce 
clause  case  law  is  relevant  to  analysis  of 
issues  under  the  product  clause.  That 
said,  however,  OSHA  concludes  that 
Congress  authorized  the  agency  to  give 
somewhat  more  strict  review  under 
Section  18(c)(2)  to  State  standards  that 
address  issues  covered  by  a  Federal 
standard  than  a  court  would  give  under 
the  dormant  commerce  clause.  This 
conclusion  is  supported  by  the  limited 
legislative  history  of  the  product  clause 
and  the  different  structural  positions 
presented.  In  dormant  commerce  clause 
cases,  courts  are  considering  State 
attempts  to  promote  health  and  safety  or 
other  local  interests  in  the  absence  of 
Federal  regulation.  Under  Section 
18(c)(2).  on  the  other  hand,  the  Federal 
standard  provides  a  uniform  floor  of 
protection. 

Although  there  is  no  committee  report 
explaining  the  language,  the  limited 
Congressional  floor  discussion 
concerning  the  product  clause  focused 
on  possible  State  design  requirements 
for  machinery  products  and  the  possible 
economic  waste  resulting  from  non- 
uniform State  requirements.  See,  e.g., 
Legislative  History  at  500-501,  1042 
(statements  of  Representative  Railsback 
and  Senator  Saxbe).  Absent  some 
indication  of  protectionist 
discrimination,  it  is  doubtful  that  a 
court  would  reject  a  State  safety 
requirement  because  it  led  to  "economic 
waste."  See.  e.g.,  South  Camlina  State 
Highway  Dep't  v  Barnwell  Bros.,  303 
U.S.  177  (1938)  (upholding  State 
regulation  of  weight  and  width  of 
trucks):  compare  Kassel  v.  Consolidated 
Freightways  Corp..  450  U.S.  662  (1981) 
(rejecting  similar  statute  where  majority 
of  justices  found  that  the  State  statute 
either  created  a  disproportionate  burden 
for  out-of-state  interests  or  was 
protectionist  in  intent);  National  Paint  & 
Coatings  Ass'n  v.  City  of  Chicago,  45 
F.3d  1124,  (7th  Cir.  1995)  (sustaining 
city  ban  on  spray  paint,  despite 
possibility  that  it  was  "economic 
folly").  The  examples  considered  by 


Congress  suggest  that  it  envisionea 
OSHA's  disapproval  of  State  standards 
under  some  circumstances  in  which  the 
courts  would  uphold  a  State  law  against 
a  dormant  conunerce  clause  challenge. 
At  the  same  time,  the  Congressional 
intent  to  allow  States  the  flexibility  to 
develop  their  own  occupational  safety 
and  health  plans,  with  the  Federal 
standards  as  a  "floor"  rather  than  a 
"ceiling,"  must  be  kept  in  mind. 
OSHA's  interpretation  of  the  product 
clause  should  be  "consistent  with  both 
federalism  concerns  and  the  historic 
primacy  of  State  regulation  of  matters  of 
health  and  safety,"  see  Medtronic,  116 
S.  Ct.  at  2250,  and  with  Congress"  use 
of  terminology  which  barkens  back  to 
dormant  commerce  clause  principles. 

Accordingly,  in  analyzing  differences 
between  Federal  and  State  standards 
under  the  product  clause,  OSHA  will 
first  determine  whether  the  State 
standard  is  required  by  compelling  local 
conditions.  Consistent  with  the  State 
historic  power  to  regulate  health  and 
safety,  a  State  standard  that  advances 
the  health  and  safety  of  the  State's 
workforce  meets  this  test,  provided  that 
the  standard  does  not  promote  or  result 
in  economic  protectionism.  As 
discussed  in  the  next  section,  OSHA 
will  accept  the  State's  determination  on 
this  point,  in  the  absence  of  evidence  to 
the  contrary.  Thus,  OSHA  will  not 
simply  defer  to  the  State's 
determination,  but  will  consider 
"rebuttal"  evidence  and  arguments.  In 
addition,  even  if  a  State  standard  is 
required  by  compelling  local  conditions, 
OSHA  must  determine  whether  the 
standard  imposes  an  undue  burden 
upon  commerce.  The  burden  of 
establishing  an  undue  burden  will  be 
upon  the  opponents  of  a  State  standard 
(see  also  Section  D);  OSHA  will 
consider  any  alleged  burdens  in  light  of 
the  importance  of  the  State  interest 
involved. 

OSHA  will  consider  the  specific 
"compelling  local  conditions" 
underlying  the  California  standard  in 
Section  III.A.  Here,  however,  OSHA 
notes  that  many  commentors  opposing 
the  standard  interpret  the  phrase 
"compelling  local  conditions"  to  be 
limited  to  interests  which  are  "unique" 
to  California.*  E.g.  Exs.  18-41,  l»-58. 
OSHA  disagrees.  Conditions  imique  to  a 
given  State  are  a  sufficient,  but  not  a 
necessary,  basis  for  a  finding  of 
compelling  local  conditions.  Although 
its  focus  in  past  State  plan  supplement 
decisions  has  been  on  the  conditions 


prevailing  in  the  State  involved  [see, 
e.g.,  48  FR  8610  (decision  approving 
California  ethylene  dibromide 
standard)],  OSHA  has  never  said  that  a 
State  must  establish  that  the  conditions 
of  concern  to  the  State's  lawmakers  are 
not  prevalent  in  any  other  State  as  well. 
Such  an  interpretation  would  be 
inconsistent  with  the  plain  meaning  of 
"compelling";  more  than  one  State  may 
have  a  coaipelling  interest  in  regulating 
particular  safety  issues.  Simply  put. 
"compelling  local  conditions"  are 
compelling  conditions  which  exist 
locally. 

Requiring  a  State  to  establish  unique 
local  conditions  also  would  be  * 

inconsistent  with  the  courts'  treatment 
of  this  issue  under  the  dormant 
commerce  clause.  Under  the  dormant 
commerce  clause,  courts  look  for 
"local"  conditions  which  may  be,  but 
frequently  are  not,  unique  to  the  State 
involved.  E.g.  Maine  v.  Taylor,  477  U.S. 
131  (upholding  discriminatory  Maine 
statute  banning  importation  of  baitfish); 
Kleenwell  Biohazard  Waste,  48  F.3d  at 
396  (upholding  State  concern  with 
ensuring  safe  disposal  of  solid  waste). 

C.  Burden  of  Proof 

A  few  commentors  assert  that 
California  should  bear  the  burden  of 
proving  that  its  proposed  standard  is  at 
least  as  effective  as  the  Federal  standard 
and  does  not  violate  the  product  clause. 
E.g.  Ex.  18-160*  at  pages  2-4  and  18- 
174  at  pages  4-5.  This  argument  relies 
upon  Section  556(d)  of  the 
Administrative  Procedure  Act  (APA),  5 
use  §  556(d),  and  the  Supreme  Court's 
decision  in  Director,  OWCPv. 
Givenwich  Collieries.  512  U.S.  267, 114 
S.  Ct.  2251  (1994).  California,  in 
response,  argues  that  Section  556(d)  is 
not  applicable  to  these  proceedings 
because  no  formal  hearing  is  involved. 
Ex.  22.  The  AFL-CIO  (Ex.  16-155) 
points  out  that  the  applicable  OSHA 
Instruction,  ST?  2-1.117  (August  31, 
1984)  eSectively  places  the  burden  of 
proof  upon  opponents  of  a  State 
standard  for  purposes  of  the 
effectiveness  and  product  clause  tests: 

In  the  absence  of  record  evidence  to  the 
contrary  (including  evidence  developed  by  or 
submitted  to  OSHA  during  its  review  of  the 
standard),  the  State  standard  shall  be 
presumed  to  be  'at  least  as  effective'  as  the 
Federal  standard  and  shall  be  presumed  to  be 
in  compliance  with  the  product  clause  test  of 
section  18(c)(2)  of  the  Act 


'Industry  commanlor*  also  have  maintained  that 
Proposition  6S's  exemption  for  public  sector  and 
some  small  employers  demonstrates  that  there  is  no 
compelling  need  for  the  law.  OSHA  discussea  this 
argumeot  in  Section  II.A.2. 


'Shell  Oil  and  Elf  Atodlhem  further  assert  that 
California  must  meet  its  burden  of  proof  by  "more 
than  a  mere  preponderance  of  the  evidence."  Ex. 
lS-160.  pages  7-8.  The  burden  of  proof  under  the 
APA  is  preponderance  of  the  evidence.  Gnenwich 
Collieries,  114  S.  Q.  at  2257;  Steadman  v.  SEC.  450 
U.S.  91.  95  (1981).  OSHA  has  not  changed  that  teat 
by  regulation  or  policy. 
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STP  2-1.117,  page  2. 

Initially,  OSHA  notes  its  agreement 
with  California  that  Section  556(d)  of 
the  APA  does  not  apply  to  this  decision 
to  approve  the  State  standard.  Section 
556(d)  applies  only  "to  hearings 
required  by  section  553  or  554  of  this 
title  to  be  conducted  in  accordance  with 
this  section."  This  decision  involves  no 
hearing,  and  Sections  553  and  554  do 
not  apply.  Section  553  applies  only  to 
rulemakings.  This  decision  is  not  a 
rulemaking,  but  rather  an  "order" 
within  the  nomenclature  of  the  APA. 
The  decision  is  a  final  disposition  in  an 
agency  process  respecting  the  "grant"  or 
"conditioning"  of  an  agency  "approval" 
or  "other  form  of  permission."  5  U.S.C. 
§§  551  (6)-{9). 

Section  554  does  not  apply  because 
that  section  applies  only  to 
adjudications  "required  by  statute  to  be 
determined  on  the  record  after 
opportunity  for  agency  hearing."  The 
OSH  Act  requires  "due  notice  and 
opportunity  for  a  hearing"  before  OSHA 
rejects  a  State  plan  or  plan  modification, 
but  requires  no  hearing  before  OSHA 
approves  a  plan  or  modification.  29  USC 
§  667(d).  The  statutory  language  quoted 
above  regarding  plan  rejection 
proceedings  may  be  insufficient,  by 
itself,  to  trigger  application  of  Section 
554  or  556.  See  Chemical  Waste 
Management  v.  EPA,  873  F.2d  1477, 
1480-82  (D.C.  Cir.  1989);  US.  Lines  v. 
FMC.  584  F.2d  519.  536  p.C.  Cir.  1978). 
OSHA,  however,  has  by  regulation  made 
Section  556  applicable  to  rejection 
proceedings.  29  CFR  §§  1902.17-18, 
1953.41(d)(2).  The  regulations  expressly 
authorize,  on  the  other  hand,  a  decision 
to  approve  a  State  plan  or  modification 
without  a  formal  hearing.  29  CFR 
S§  1902.11, 1902.13.  It  is  therefore 
abundantly  clear  that  Section  556(d) 
does  not  apply  here. 

The  formal  distinction  between  the 
process  fior  approving  or  rejecting  a 
State  standard  under  an  approved  State 
plan  reflects  the  real  difference  between 
these  decwions  under  the  framework  of 
Section  18  and  the  Federal  system.  A 
modification  to  an  approved  State  plan 
takes  effect  prior  to  and  pending  OSHA 
review  of  the  modification.  A  decision 
to  reject  the  modification  works  an 
abrupt  change  in  the  status  quo  and 
overrides  the  determination  of  a 
sovereign  State.  A  decision  to  approve, 
on  the  other  hand,  leaves  the  status  quo 
and  the  State's  determination 
unchanged.  In  effect  the  decision  is  not 
to  institute  the  formal  trial-type 
proceedings  required  for  rejection. 

OSHA's  historic  placement  of  the 
burden  of  proof  upon  parties  opposing 
a  State  standard  is  consistent  with 
Section  18(c)(2),  the  applicable 


regulations,  the  APA,  and  the  case  law. 
As  was  discussed  in  the  preceding 
section,  the  product  clause  reflects  in 
substantial  part  dormant  commerce 
clause  case  law.  Under  that  case  law, 
the  biurden  of  persuasion  rests  upon  the 
party  claiming  that  a  State  regulation 
violates  the  dormant  commerce  clause 
(unless  there  is  evidence  of  protectionist 
discrimination  by  the  State).  Pacific 
Northwest  Venison  Producers  v.  Smitch, 
20  F.3d  1008, 1012  (9th  Cir.),  cert 

denied U.S. ,  115  S.  Ct 

297  (1994),  citing  Northwest  Central 
Pipeline  Corp.  v.  State  Corp.  Comm'n  of 
Kansas,  489  U.S.  493,  525-26  (1989); 
Maine  v.  Taylor,  477  U.S.  at  138; 
Minnesota  v.  Clover  Leaf  Creamery  Co., 
449  U.S.  456,471  (1981). 

In  addition,  under  the  dormant 
commerce  clause,  the  judgments  of  State 
lawmakers  about  the  necessity  or 
wisdom  of  non-discriminatory  laws  are 
entitled  to  considerable,  and  perhaps 
total,  deference  from  the  courts:  if  a 
State  articulates  a  legitimate,  non- 
discriminatory local  interest  to  support 
an  enacted  law,  "courts  should  not 
'second-guess  the  empirical  judgments 
of  lawmakers  concerning  the  utility  of 
legislation.' "  CTS  Corp.  v.  Dynamics 
Corp.  of  America.  481  U.S.  69,  92 
(1987),  citing  Justice  Breiman's 
concurring  opinion  in  Kassel,  450  U.S. 
at  679;  Pacific  Northwest  Venison 
Producers,  20  F.3d  at  1012. 

Because  of  the  similarities  between 
dormant  commerce  clause  principles 
and  the  product  clause,  OSHA  believes 
it  is  appropriate  to  apply  the  same 
burdens  of  proof  and  persuasion  as  are 
applied  under  the  dormant  commerce 
clause.  Nevertheless,  because  OSHA 
also  concludes  that  Congress  intended 
State  standards  to  be  subject  to 
somewhat  greater  scrutiny  than  they 
might  receive  by  the  courts  applying  the 
dormant  commerce  clause  (see  Section 
ILB,  above),  OSHA  will  not  defer  to  a 
State's  legislative  judgment  regarding 
local  conditions  to  the  extent  a  court 
might.  The  agency  will  presume  that  a 
State  standard  meets  the  requirements 
of  Section  18(c)(2),  but  that  presumption 
may  be  rebutted  with  appropriate 
evidence. 

This  overall  approach  is  in  harmony 
with  the  idea  that  Congress,  by  enacting 
the  product  clause,  intended  to 
recognize  that  States  adopting  State 
plans  retain  broad  regulatory  power 
over  workplace  safety  and  health,  but 
not  to  allow  the  States  to  engage  in 
regulation  which  otherwise  would 
violate  the  dormant  commerce  clause. 
Imposing  the  burden  of  persuasion  upon 
parties  opposihg  a  State  reg\ilation  also 
is  consistent  with  the  basic  nature  of  the 
"defense"  available  under  the  dormant 


commerce  clause  or  product  clause; 
these  are  affirmative  defenses.  See,  e.g., 
NLRB  V.  fones  &-  Laughlin  Steel  Corp., 
301  U.S.  1,  25  (1937)  (treating 
constitutional  challenge  to  National 
Labor  Relations  Act  as  affiirmative 
defense).  Under  the  APA,  the  party 
presenting  an  affirmative  defense  bears 
the  burden  of  persuasion.  Greenwich 
Collieries.  114  S.  Ct.  at  2257-58;  NLRB 
V.  Transportation  Management  Corp., 
462  U.S.  393  (1983). 

In  keeping  with  the  principles  applied 
under  the  dormant  commerce  claiise 
and  the  nature  of  the  product  clause 
"defense,"  parties  opposing  a  State 
standard  should  bear  the  burden  of 
proving  violations  of  Section  18(c)(2), 
unless  there  is  evidence  that  the 
standard  is  linked  to  economic 
protectionism.  Here,  there  is  no 
evidence  that  the  voters  of  California 
were  motivated  by  economic 
protectionism  in  passing  Proposition 
65.^  The  law,  as  enacted,  applies  with 
equal  force  to  in-state  and  out-of-state 
businesses.  In  addition,  although  several 
commentors  rely  upon  dormant 
commerce  clause  case  law  involving 
discriminatory  statutes  (e.g.,  Exs.  18—40, 
18-160),  they  presented  no  evidence 
suggesting  the  statute  is  discriminatory. 
See  also  Ex.  22  (Attachment  B, 
description  of  ballot  initiative). 
Opponents  of  the  California  standard. 
therefore,  bear  the  burden  of  proving 
that  it  does  not  satisfy  Section  18(c)(2). 

D.  Application  of  the  California 
Standard  to  Out-of-State  Manufacturers 
and  Distributors 

Several  commentors  raised  the  issue 
of  whether  supplemental  enforcement  of 
Proposition  65  against  out-of-state 
manufacturers  and  distributors  *  is  in 
accordance  with  Federal  and  State 
requirements.  Secticm  16(b)  of  the  Act 
provides  that  "[a)ny  State  which  •   •  • 
desires  to  assume  responsibility  for 
development  and  enforcement  therein 
of  occupational  safety  and  health 
standards  •  •  •  shall  submit  a  State 
plan[.|"  Section  18(cKl)  of  the  Act  and 
29  CFR  §  1902.3(b)  require  that  a  State 
plan  designate  the  agency  or  agencies 
responsible  for  administering  the  plan 
throughout  the  State. 


''As  discussed  in  Secbon  ILD,  Propo»ition  65  as 
incorporated  into  the  State  plan  can  apply  only  to 
California  mnployars.  Whan  dstsnnining  wbethar 
the  statute  was  motivated  by  economic 
protectionism,  however,  it  is  appropriate  to 
examine  the  intent  behind  the  statute  a*  a  who)*, 
not  simply  its  occupational  applicabooa.  TIm         '^ 
remaining  discussion  in  this  section,  therafora, 
should  be  understood  in  this  light. 

*  WheiMver  this  decision  uses  the  wonl 
"manufacturors"  or  "waodan,*'  it  is  intended  to 
include  distiibutors. 
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To  date,  Cal/OSHA  itself  has  not 
enforced  its  Hazard  Communication 
Standard,  including  Proposition  65, 
against  out-of-state  vendors.  However, 
private  parties  have  instituted 
enforcement  actions  against  out-of-state 
manufacturers  in  their  role  as  vendors  of 
products  to  which  employees  of  other 
employers  are  exposed  in  California. 

Several  commentors  cite  statements 
by  various  California  officials  which 
appear  to  indicate  that  Proposition  65  as 
incorporated  into  the  State  plan  may  not 
be  enforced  against  out-of-state  vendors. 
Exs.  18-153,  18-154,  18-162. 18-174. 
While  Proposition  65  itself  applies  to 
any  "business"  exposing  an  individual 
to  a  hazardous  substance,  the  regulation 
incorporating  Proposition  65  into 
California's  Hazard  Communication 
Standard  states  that  an  "employer 
which  is  a  person  in  the  course  of  doing 
business  ...  is  subject  to  (Proposition 
65]."  8  CCR  §  5194(b)(6)(A).  The  Initial 
Statement  of  Reasons  issued  by  the  Cal/ 
OSHA  Standards  Board  in  adopting 
Proposition  65  said  that  the  purpose  of 
the  incorporation  was  so  "employers  in 
California  who  come  within  the  scope  of 
Proposition  65  will  be  prohibited  from 
knowingly  and  intentionally  exposing 
their  employees!. 1"  Ex.  18-156. 

In  addition,  some  conunentors  cite  an 
October  1.  1992  letter  from  Steve 
Jablonsky,  Executive  Officer  of  the  Cal/ 
OSHA  Standards  Board,  to  OSHA, 
which  states  that  employers  need  not 
rely  on  suppliers  in  order  to  comply 
with  Proposition  65  as  incorporated  into 
the  State  plan.  Mr.  jablonsky  stated  that 
employers  could  comply  with 
Proposition  65  in  various  ways, 
including  compliance  with  the  general 
hazard  communication  provisions  and 
posting  of  signs  in  the  workplace.  Exs. 
18-156, 18-162, 18-174.  Similarly,  a 
February  16, 1996  letter  from  John 
Howard,  Chief,  Division  of 
Occupational  Safety  and  Health,  to 
OSHA  indicated  that  there  should  be  no 
effiect  on  out-of-state  employers  because 
signs  in  the  workplace,  which  are  the 
responsibility  of  the  California  employer 
of  the  exposed  employees,  would  be 
sufficient  warnings.  Ex.  6.  In  addition, 
in  October  1992,  when  moving  to 
dismiss  Chemical  Manufacturers 
Association,  et  al.  v.  California  Health 
and  Welfare  Agency,  the  California 
Attorney  General  noted  that  Proposition 
65  does  not  place  any  burdens  on  out- 
of-state  suppliers.  Ex.  18-174. 

Commentors  claim  that  private 
enforcement  appears  to  place  full 
responsibility  for  warning  California 
employees  upon  out-of-state 
manufacturers  and  that  application  of 
the  standard  against  out-of-state 
□MDabcturera  10  inconsistent  witk  . 


California's  past  statements  on  this 
subject.  Exs.  18-81, 18-153. 18-154, 
18-162.  Organization  Resource 
Counselors  maintains  that  product 
manufacturers  who  distribute  signs  for 
workplace  postings  are  sued  despite 
providing  the  signs.  Ex.  18-150.  Others 
note  that  the  California  Attorney 
General  argued,  in  Industrial  Truck 
Association,  Inc.  v.  Henry,  that  the  State 
standard  authorizes  enforcement  of 
Proposition  65  against  out-of-state 
manufactiuers  who  supply  their 
products  to  California  employers.  Exs. 
18-153,  18-154,  18-162,  18-174. 

Some  commentors  assert  that 
Proposition  65  as  incorporated  into  the 
State  standard  should  not  be  enforced 
against  out-of-state  manufacturers 
because  a  State  plan  by  definition  can 
only  be  enforced  against  in-State 
employers.  Shell  Oil  Company  and  Elf 
Atochem  North  America  maintain  that  a 
State  plan  cannot  reach  beyond  its  own 
borders  to  bring  enforcement  actions 
against  employers  for  conduct  that 
occurred  in  workplaces  in  other  States 
covered  by  theif  own  State  programs  or 
Federal  OSHA.  Ex.  18-160.  Melvin  B. 
Young  notes  that  this  is  the  only  part  of 
any  State  plan  which  provides  for 
enforcement  against  businesses  outside 
of  the  State.  Ex.  18-142. 

California's  response  relies  upon  the 
fact  that  Federal  OSHA  also  imposes 
duties  on  manu£acturers  and  that  the 
courts  have  upheld  such  requirements. 
Ex.  22.  See  General  Carbon  Company  v. 
Occupational  Safety  and  Health  Review 
Commission,  860  F.2d  479  (DC.  Cir. 
1988).  Others  who  support  enforcement 
of  the  standards  against  out-of-state 
employers  maintain  that  manufactiirers 
are  in  the  best  position  to  assess  the 
hazards  and  effectively  conmiunicate 
them.  In  these  commentors'  views,  if 
manufacturers  are  not  held  responsible 
for  exposures  to  their  products,  the 
burden  will  fall  on  tens  of  thousands  of 
California  employers.  E.g.,  Ex.  18-167. 

OSHA  finds  that  under  its 
requirements  governing  State  plans,  a 
State  plan  may  only  enforce  its 
standards  within  its  borders.  This 
conclusion  is  based  upon  the  language 
of  Section  18  of  the  OSH  Act.  Section 
18(b)  provides  that  a  State  may  "assume 
responsibility  for  development  and 
enforcement  therein  of  occupational 
safety  and  health  standards"  (emphasis 
added).  29  U.S.C.  §  667(b).  Similarly. 
Section  18(c)(l)'s  requirement  for  a 
designated  State  agency  assigns 
responsibility  to  that  agency  for 
enforcing  the  State  plan  "throughout  the 
State[.l"  29  U.S.C.  §  667(c)(1);  see  also 
29  CFR  §  1902.3(b).  Clearly,  although 
Congress  provided  broad  powers  to  tlie 
StafeMi  ooderSection  18;<the$e  powers.  • 


did  not  extend  to  enforcing  State  laws 
outside  of  the  State's  boundaries. 

OSHA's  conclusion  on  this  point  also 
is  consistent  with  the  practical  aspects 
of  the  State  plan  system.  No  other  State 
plans  enforce  their  occupational  safety 
and  health  standards  against  employers 
who  do  not  have  workplaces  in  the 
State.  Some  States  have  adopted 
standards  which  differ  from  Federal 
standards  and  which  indirectly  affect 
(but  do  not  regulate)  out-of-state 
manufacturers,  and  these  standards 
have  been  reviewed  and  approved 
under  the  product  clause  requirements 
of  Section  18(c)(2)  of  the  Act.  See,  e.g., 
51  FR  17684  (approval  of  Arizona's 
short-handled  hoe  standard);  see  also 
OSHA  Directive  STP  2-1.117.  However, 
in  these  cases,  the  State  does  not  take 
action  against  out-of-state  manufacturers 
but  against  those  in-state  employers 
who  use  the  affected  product.  Although, 
as  noted  in  California's  response,  the 
Federal  and  other  State-plan  Hazard 
Communication  Standards  do  impose 
responsibilities  on  manufacturers,  State 
plans  do  not  issue  citations  against  out- 
of-state  manufacturers  for  incomplete  or 
inaccurate  Material  Safety  Data  Sheets 
(MSDS)  used  by  in-state  employers. 
Rather,  the  State  would  refer  the  matter 
to  the  Federal  Area  Office  or  other  State 
plan  in  whose  jurisdiction  the 
manufacturer  operates.  Similarly,  if 
Federal  OSHA  finds  during  an 
inspection  that  an  MSDS  used  by  an 
employer  is  incomplete  or  inaccurate 
and  the  manufactiuer  or  supplier  is 
located  in  a  State  with  an  approved 
State  plan,  OSHA  would  refer  the  matter 
to  the  State  plan.  OSHA  Instruction  CPL 
2-2.38C,  page  18  (October  22, 1990). 

Out-of-state  chemical  manufacturers 
and  distributors  are  subject  to  the 
Federal  Hazard  Communication 
Standard,  or  to  the  State  plan  standard 
for  the  State  in  which  they  are  located. 
Allowing  application  of  the  California 
standard  out-of-state  would  mean  that 
out-of-state  manufacturers  are  subject  to 
duplicative  regulation.  As  the  Supreme 
Court  noted  in  Gade,  "the  OSH  Act  as 
a  whole  evidences  Congress'  intent  to 
avoid  subjecting  workers  and  employers 
to  duplicative  regiilation(.]"  505  U.S.  at 
100. 

Based  upon  the  information  in  the 
record,  it  is  unclear  to  OSHA  whether 
the  State,  by  its  incorporation  of 
Proposition  65  into  the  State  plan, 
intended  to  apply  Proposition  65  to  out- 
of-state  employers  in  their  role  as 
vendors.  On  the  one  hand,  a  facial 
understanding  of  the  regulatory 
language  suggests,  as  some  commentors 
argue,  that  the  State  standard  applies 
only  tO'**emplo7iBi«"  who  expose  their  - 
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own  workplace,  to  PrDposition  65 
chemicals.  8  CCR  §  5194(b).  22  OCR 
§  12601(c).  On  the  other  hand,  some 
statements  from  California  agencies, 
especially  the  Attorney  General's 
statemmts  in  the  Industrial  Truck 
Association  case,  appear  to  endorse  the 
idea  of  out-of-state  application  of  the 
State  plan. 

Whatever  the  truth  may  be  about  the 
State's  intentions  here,  the  OSH  Act 
does  not  permit  out-of-state  enforcement 
of  a  State's  laws  under  the  auspices  of 
an  approved  State  plan.  Therefore, 
Proposition  65  as  incorporated  into  the 
State  plan  may  only  be  enforced  against 
in-State  employers.  The  State  may,  of 
course,  apply  its  laws  to  all  workplaces 
within  California,  including  those 
maintained  by  manufacturers  or 
distributors  incorporated  in  other  States; 
in  that  situation,  the  'out-of-state" 
business  also  would  be  an  "in-state" 
employer.  Additionally,  OSHA  is 
addressing  only  the  State's  authority 
under  the  State  plan.  This  decision 
leaves  open  the  possibility  that  the  State 
may  have  other  legal  authority  under 
which  it  can  apply  Proposition  65  to 
out-of-state  businesses.  OSHA  has  no 
authority  to  resolve  that  question.  Most 
important,  as  OSHA  has  noted 
previously,  Proposition  65  applies  to 
consumer  and  environmental  exposures. 
This  decision  does  not  affect  actions 
brought  under  these  aspects  of  the  law. 

E.  Designated  State  Agency 

Several  commentors  addressed  the 
issue  of  whether  Proposition  65 's 
provision  for  supplemental  enforcement 
violates  the  OSH  Act's  criteria  for  a 
designated  State  agency  Section 
18(c)(1)  of  the  OSH  Act  and  regulations 
at  29  CFR  §  1902.3(b)  require  that  a  plan 
designate  a  State  agency  or  agencies  as 
the  agency  or  agencies  responsible  for 
administering  the  plan  throughout  the 
State.  Although  Section  1902.3(b)(3) 
allows  an  agency  to  delegate  its 
authority  through  an  interagency 
agreemBnt  the  .State  designee  must 
retain  u^ai  authonty  to  assure  that 
3tandar:is  and  enforcement  provided  by 
the  second  agency  meet  Federal 
effectiveness  cnteria. 

Comrnentors  raised  two  issues 
regarding  the  relation  of  Proposition  65 
to  these  criteria  The  first  issue  involves 
die  diversity  of  agencies  involved  in  the 
enfonresnent  of  Proposition  65, 
including  the  OEHH.^,  the  State 
Attorney  Cxeneral  and  local  prosecutors 
The  Proposition  65  regulations  which 
were  incorporated  into  the  California 
Hazard  Communication  Standard  were 
originallv  promulgated  bv  OEHHA.  The 
State  Attorney  General  has  interpreted 
ProposiCion  65  when  repr»senUng  the 
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State  in  lawsuits  in  filed  against  it.  The 
Attorney  General  and  Ehstrict  Attorneys 
may  also  initiate  enforcement  actions 
imder  Proposition  65.  Some 
commentors  contend  that  because  these 
agencies  may  take  action  independently 
of  Cal/OSHA,  their  role  does  not  meet 
the  criteria  in  Section  18(c)(1)  of  the  Act 
and  29  CFR  §  1902.3(b).  Exs.  lft-41, 18- 
88, 18-127. 18-156,  18-164, 18-174, 
18-191,  18-201. 

Some  commentors  allege  that  these 
agencies  have  not  issued  appropriate 
guidance  to  employers  on  complying 
Math  Proposition  65.  For  example, 
Ashland  Chemical  Company  comments 
that  it  sought  confirmation  from  the 
Attorney  General  that  its  warnings  were 
acceptable  under  Proposition  65  and  did 
not  receive  a  reply.  Ex.  18-191. 
Commentors  have  also  pointed  out  that 
California  agencies  have  issued 
conflicting  interpretations  about 
Proposition  65  in  its  workplace 
application.  The  Coalition  notes  that  an 
October  1,  1992  letter  from  Steve 
Jablonsky,  Executive  Officer  of  the  Cal/ 
OSHA  Standards  Board,  to  OSHA  states 
that  employers  need  not  rely  on 
supphers  in  order  to  comply  with 
Proposition  65  as  incorporated  into  the 
State  plan.  However,  the  Attorney 
General  argued  in  Industrial  Truck 
Association,  Inc.  v.  Henry  that 
Proposition  65  does  apply  to  out-of-state 
manufocturers  who  supply  their 
products  to  California  employers.  Ex. 
18-174. 

Some  commentors  also  maintain  that 
the  private  right  of  action  authorized  by 
Proposition  65  as  included  in  the 
California  Hazard  Communication 
Standard  violates  the  requirement  for  a 
designated  agency  because  the  designee 
does  not  retain  authority  over  private 
enforcement  actions.  Exs.  18-81, 18-96, 
18-121,  1»-144,  18-147,  18-150,  18- 
160,  18-164.  18-169,  18-173, 18-174, 
18-191.  18-201.  18-204.  These 
commentors  assert  that  the  negotiation 
of  settlements  between  plaintLEEs  and 
employers  results  in  different 
requirements  for  different  employers,  so 
that  employers  cannot  be  aware  in 
advance  of  the  requirements  placed 
upon  them.  According  to  these 
comments,  no  California  agency  has,  or 
is  willing  to  exercise  an  oversight  role 
of  private  litigation  which  would 
provide  consistent  and  coherent 
interpretations  Some  commentors  also 
claim  that  the  absence  of  a  pnvate  right 
nf  action  under  the  Federal  OSH  Act 
indicates  that  Congress  did  not  favor 
>:csipationai  saferv  and  health 
enforcement  by  pnvate  parties. 
Therefore,  according  to  these 
:  omraentors,  OSHA  should  not  approv*' 
a  pnvate  nght  of  acnon  in  a  State  ptan 


Other  commentors  maintAin  that 
nothing  in  the  OSH  Act  precludes  a 
State  from  allowing  private  rights  of 
enforcement  under  a  State  plan,  and  as 
long  as  the  basic  plan  meets  the  criteria 
for  a  designated  agency,  any  additional 
enforcement  would  only  increase 
effectiveness.  Exs.  18-155, 18-168. 

In  response  to  the  comments,  the 
State  of  California  (Ex.  22)  notes  that 
Cal/OSHA  remains  responsible  for  the 
administration  and  enforcement  of 
standards  set  forth  in  the  plan.  OEHHA 
does  not  have  authority  to  make  changes 
to  the  State  plan;  any  change  in  the 
Proposition  65  regulations  would  have 
to  be  adopted  by  the  Standards  Board. 
On  the  issue  of  private  litigation,  the 
State  asserts  that  since  private 
enforcement  only  applies  to  Proposition 
65,  the  standard  remains  as  effective  as 
the  Federal.  Cal/OSHA  also  points  out 
that  courts  have  the  authority  to  stay 
litigation  of  some  Pro]>osition  65 
occupational  exposure  claims,  pending 
resolution  by  Cal/OSHA  of  issues 
within  its  expertise.  This  has  been  done 
in  As  You  Sow  v.  Turco  Products.  The 
State  contends  that  Cal/OSHA  should 
not  be  held  responsible  for  suits  of 
private  parties  or  settlements  reached 
without  court  involvement. 

OSHA  finds  that  neither  a  distribution 
of  functions  among  agencies  nor  private 
rights  of  action  are  prohibited  under 
State  plan  provisions.  OSHA  has 
approved  a  provision  for  court 
prosecution  of  occupational  safety  and 
health  cases  by  local  prosecutors  under 
the  Virginia  SUte  plan  (see  41  FR  42655; 
September  28, 1976).  Although  the 
Federal  Occupational  Safety  and  Health 
Act  does  not  authorize  private 
enforcement,  OSHA  State  plans  do  not 
operate  under  a  delegation  of  Federal 
authority  but  imder  a  system  which 
allows  them  to  enact  and  enforce  their 
own  laws  and  standards  under  State 
authority.  Therefore,  nothing  in  the  Act 
prevents  States  with  approved  plans 
from  legislating  such  a  supplemental 
private  right  of  action  in  their  own 
programs.  In  fact,  other  State  plans 
include  OSHA -approved  provisions  far 
private  rights  of  action  in  cases  of 
alleged  discrimination  against 
employees  for  exercising  their  rights 
under  the  plans. 

In  the  case  of  Proposition  65,  private 
enforcement  is  supplemental  to,  not  a 
substitute  for,  enforcement  by  Gal/ 
OSHA.  Private  flnfincement.  therefore, 
should  not  detract  tnm  Cal/OSHA's 
rmpcwribilities  to  enfOTce  State 
■tandtfds.  hi  addition.  OSHA  notes  that 
GriiiBmia  is  required  under  Proposition 
<^'  "'  '>ake  B.'  itopw  nnciMiiijr  tii 
l>revent  wnAorawil  of  ipprmwl  for  the 
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State  plan  by  the  Federal  government." 
California  Ubor  Code  §  50.7(d). 

However,  under  the  Act  and  OSHA 
regulations,  the  designated  agency  must 
retain  overall  authority  for 
administration  of  all  aspects  of  the  State 
plan.  State  designees  are  required  to 
take  appropriate  and  necessary 
administrative,  legislative  or  judicial 
action  to  correct  any  deficiencies  in 
their  enforcement  progranM  resulting 
from  adverse  administrative  or  judicial 
determinations.  See  29  CFR 
§  1902.37(b)(14).)  Therefore,  OSHA 
expects  Cal/OSHA  to  ensure  that 
enforcement  of  the  standard  remains  at 
least  as  effective  as  the  Federal  Hazard 
Communication  Standard  and 
consistent  with  the  conditions  under 
which  the  standard  is  Federally 
approved  by  taking  appropriate  action 
when  necessary  to  address  adverse  court 
decisions  in  private  party  suits.  Cal/ 
OSHA  enforcement  actions  or  State 
Attorney  General  or  local  prosecutors' 
actions.  Failure  to  pursue  necessary 
remedies  would  result  in  OSHA's 
reconsideration  of  its  approval  of  the 
standard. 

F.  Exemption  for  Public  Sector 
Employers 

Section  18(c)(6)  of  the  Act  and 
regulations  at  29  CFR  §  1902.3(1)  require 
that  a  State  pltm  must,  to  the  extent 
permitted  by  its  constitutional  law. 
establish  and  maintain  an  effective  and 
comprehensive  occupational  safety  and 
health  program  applicable  to  all 
employees  of  public  agencies  of  the 
State  and  its  political  subdivisions, 
which  is  as  effective  as  the  standards 
contained  in  the  plan. 

The  Coalition  asserts  that  the 
exemption  of  public  sector  agencies 
from  providing  Proposition  65  warnings 
violates  this  criterion.  Ex.  18-174.  In  its 
response,  the  State  of  California 
maintains  that  since  State  and  local 
govenmient  employees  are  covered  by 
the  other  hazard  communication 
provisions,  their  lack  of  coverage  under 
the  supplemental  provisions  should  not 
pose  a  problem.  The  State  also  notes 
that  government  employees  would 
receive  warnings  from  other  businesses 
which  supply  products  to  public 
agencies.  In  addition,  the  State  contends 
that  because  government  officials  are 
accountable  to  the  public  in  other  ways, 
it  is  not  necessary  for  them  to  be  subject 
to  the  requirements  of  Proposition  65  as 
well.  Ex.  22. 

The  basic  warning  requirements  of  the 
Hazard  Communication  Standard  and 
Cal/OSHA's  enforcement  of  the 
standard  do  apply  to  public  sector 
employers.  As  discussed  below,  the 
chemicals  covered  by.  and  the  warning 


requirements  of.  Proposition  65  do  not 
differ  significantly  from,  and  thus  are 
not  significantly  more  protective  than, 
California's  other  hazard 
communication  requirements. 
Moreover,  because  compliance  with       .« 
Proposition  65  can  be  achieved  via  use 
of  the  measures  provided  in  the  Cal/ 
OSHA  or  Federal  Hazard 
Communication  Standard  (see  Section 
III.B.2),  public  sector  employers  will,  in 
fact,  be  in  compliance  with  Proposition 
65  for  all  substances  covered  by  the 
general  California  standard  if  they 
comply  with  the  general  standard.  As  a 
practical  matter,  this  means  that  public 
sector  employers  will  only  be  exempt 
from  Proposition  65  warning 
requirements  relating  to  a  few 
substances  (e.g.  aflatoxins.  discussed  in 
Section  II1.B.3.  below).  Therefore.  OSHA 
finds  that  California's  protection  of 
these  employees  is  as  effective  as  its 
protection  of  private  sector  employees, 
meeting  the  criterion  in  section  18(c)(6) 
of  the  Act. 

OSHA  has  never  required  States  to 
use  the  same  enforcement  methods  in 
the  public  sector  as  they  do  in  the 
private  sector.  Nevada,  among  other 
States,  imposes  penalties  upon  public 
sector  employers  only  for  serious 
violations.  46  FR  42843  (August  25. 
1981).  California  itself  does  not  have 
financial  penalties  for  public  sector 
employers.  See  California  Labor  Code 
§  6434.  OSHA  also  has  approved  other 
State  plans  which  lack  public  sector 
penalties.  E.g.  44  FR  44  28327  (May  15. 
1979)  (Maryland).  Therefore,  OSHA 
finds  that  the  exemption  of  public 
agencies  from  suits  under  Proposition 
65  is  not  in  violation  of  OSHA 
requirements  for  public  sector  programs, 
particularly  as  public  sector  employers 
are  subject  to  enforcement  actions  by 
Cal/OSHA  for  non-compliance  with  the 
general  State  Hazard  Communication 
Standard.  In  addition.  Federal 
requirements  which  would  force  a  State 
to  submit  to  private  suit  raise  issues 
under  the  Eleventh  Amendment.  See 
Seminole  Tribe  of  Florida  v.  Florida, 
116  S.  Ct  1114  (1996). 

///.  Summary  and  Explanation  of 
Remaining  Issues  Under  Section  18 

In  this  Section,  OSHA  will  analyze 
the  remaining  issues,  which  involve 
combined  legal  and  factual  questions 
arising  under  the  various  provisions  of 
Section  18(c)(2).  Initially,  OSHA  notes 
that  although  many  comments  assiune 
significant  differences  between  the 
substantive  provisions  of  Proposition  65 
and  the  Federal  standard,  OSHA's 
detailed  analysis  of  the  California 
regulations  and  the  record  discloses  that 
most  of  these  alleged  differences  do  not. 


in  fact,  exist.  With  a  few  exceptions, 
Proposition  65  and  the  Federal  standard 
cover  the  same  chemicals  and  the  same 
concentrations  of  chemicals.  See 
Section  III.B.3. 

Whenever  chemicals  are  covered  by 
both  Proposition  65  and  the  Federal 
standard,  they  will  be  covered  by  the 
general  State  standard.  In  that  situation, 
employers  must  comply  with  the  State 
standard's  general  (i.e.  non-Proposition 
65)  hazard  communication 
requirements,  which  are  virtually 
identical  to  the  Federal  standard's 
requirements.  In  those  relatively  few 
cases  where  a  chemical  is  not  covered 
by  Federal  or  State  hazard 
communication  requirements, 
businesses  can  comply  with  Proposition 
65 's  occupational  aspects  by  applying 
Federal  hazard  communication  methods 
to  those  chemicals.  Consequently, 
Proposition  65,  in  practice,  should 
impose  only  minor  additional 
requirements.  See  Section  III.B.3. 
Procedurally,  there  are  several 
differences  between  the  Federal  and 
State  standards.  Most  obviously,  the 
State  standard  provides  for 
supplemental  enforcement  by  private 
parties:  the  Federal  standard  does  not. 
OSHA  concludes,  however,  that  these 
procedural  differences  do  not  require 
rejection  of  the  California  standard.  See 
Section  III.B.5. 

Accordingly,  and  as  set  forth  below, 
OSHA  is  approving  the  California 
standard,  including  Proposition  65.  This 
approval,  though,  is  contingent  upon 
OSHA's  understanding  of  Proposition 
65's  compliance  provisions  and  the 
conclusion  that  the  State  cannot  apply 
Proposition  65  to  out-of-state  businesses 
under  the  auspices  of  the  State  plan. 
OSHA  also  expects  Cal/OSHA  to 
exercise  its  role  as  the  designated  State 
agency  to  ensure  that  Proposition  65's 
enforcement  comports  with  these 
imderstandings  and  does  not  result  in  a 
less  effective  standard. 

A.  Compelling  Local  Conditions 


1.  Overview 

As  outlined  in  Section  II.B,  OSHA's 
analysis  under  the  product  clause  first 
requires  it  to  consider  whether 
"compelling  local  conditions"  support 
the  California  standard.  OSHA  finds 
that  the  State  plan  requirements 
presently  under  review,  including  the 
general  California  Hazard 
Commimication  Standard  and  the 
occupational  aspects  of  Proposition  65, 
are  justified  by  compelling  local  health 
and  safety  concerns. 

When  Proposition  65  was  adopted  by 
the  voters  of  the  State  of  California  in 
1986,  the  law's  p«ibUo-heaith  objectives 
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were  succinctly  set  forth  in  the  ballot 
initiative  and  in  the  law's  preamble, 
which  found  that  the  "lives  of  innocent 
people  are  being  jeopardized"  by  the 
lack  of  information  about  toxins;  that 
"hazardous  chemicals  pose  a  serious 
threat  to  their  well-being;"  and  that 
conventional  enforcement  efforts  by 
public  agencies  "have  failed  to  provide 
them  with  adequate  protection."  Ex.  22, 
Attachment  B. 

"Right  to  know"  laws  like  Proposition 
65  promote  the  general  public's 
knowledge  about  safety  and  health 
issues.  By  ensuring  that  people  have 
information  about  hazards  and  risks 
associated  with  chemicals,  these  laws 
allow  workers  and  other  persons  to 
protect  themselves  against  hazardous 
exposures  and  resulting  illnesses.  Right- 
to-know  laws  also  encourage  the  market 
to  reformulate  hazardous  products  to 
reduce  or  eliminate  the  risks  associated 
with  a  product's  use.  Absent  access  to 
relevant  information  about  chemical 
hazards  and  risks,  workers  cannot 
protect  themselves  or  the  public  at  large 
from  potentially  devastating  exposures. 

Access  by  workers  and  their 
representatives  to  information  about 
toxic  substances  in  the  workplace  is  an 
issue  recognized  by  OSHA,  by  Congress, 
and  generally  by  the  occupational  safety 
and  health  community  as  a  central 
element  in  any  effort  to  provide  for  safe 
and  healthful  workplaces  throughout 
the  nation.  Ckingress  included  in 
OSHA's  standard-setting  authority  an 
explicit  requirement  to  "prescribe  the 
use  of  labels  or  other  appropriate  forms 
of  warning"  for  the  protection  of 
workers  from  the  hazards  of  chemicals 
in  their  workplaces.  29  U.S.C. 
§  655(b)(7).  In  promulgating  the  Federal 
HCS  in  1983,  OSHA  extensively 
reviewed  available  statistics  and 
documented  an  unacceptably  high 
incidence  of  chemically-related 
illnesses  and  injuries.  48  FR  53282 
(1983).  OSHA  also  found— v«th 
substantial  support  not  only  from 
workers,  other  government  agencies  and 
public  interest  groups,  but  from  many 
industry  members  and  trade" 
associations — that  implementation  of 
appropriate  hazard  communication  in 
the  nation's  workplaces  "would  serve  to 
decrease  the  number  of  such  incidents 
by  providing  employees  with  the 
information  they  need  to  help  protect 
themselves,  and  ensure  that  their 
employers  are  providing  them  with  the 
proper  protection."  Id.  The  crucial 
importance  of  hazard  communication 
was  well-recognized  in  OSHA's  1989 
Safety  and  Health  Program  Management 
Guidelines,  which  provide  that  one  of 
the  cornerstones  of  effective  protection 
of  worker  safety  and  health  is  ensuring 


that  workers  have  adequate  information 
to  protect  themselves  and  others: 

The  commitment  and  cooperation  of 
employees  in  preventing  and  controlling 
exposure  to  hazards  is  criticai,  not  only  for 
their  own  safety  and  health  but  for  that  of 
others  as  well.  That  commitment  and 
cooperation  depends  on  their  understanding 
what  hazards  they  may  be  exposed  to,  why 
the  hazards  pose  a  threat,  and  how  they  can 
protect  themselves  and  others  &om  the 
hazards. 

See  59  FR  3904. 

Right-to-know  laws  also  enhance  the 
ability  of  the  public  and  individuals  to 
ensure  that  their  government  (Federal, 
State  or  local)  acts  appropriately  to 
protect  their  interests.  Committee  on 
Risk  Perception  and  Communication, 
National  Research  Council,'  Improving 
Risk  Communication  111  (National 
Academy  Press,  1989)  ("[a]  central 
premise  of  democratic  govenunent — the 
existence  of  an  informed  electorate — 
implies  a  frBe  flow  of  information").  By 
enacting  Proposition  65,  the  voters 
sought  to  exercise  their  right  and 
responsibility  to  oversee  the  functioning 
of  their  government  Thus,  the 
principles  which  led  California  voters  to 
enact  Proposition  65  in  1986 — the 
perceived  threat  to  the  "lives  of 
iimocent  people"  and  their  well-being, 
the  lack  of  information  about  hazardous 
chemicals,  and  the  bilure  of 
"conventional  enforcement  efforts  by 
public  ^encies"  (Ex.  22,  Attachment 
B) — are  widely  known  and  accepted. 

One  factor  OSHA  has  historically 
considered  in  determining  whether  a 
State's  interest  is  a  compelling  one  is 
the  extent  to  which  the  industrial 
hazard  sought  to  be  addressed  is 
prevalent  within  the  State.  Here,  the 
standard  at  issue  relates  not  to  a 
particular  trade  but  to  the  hazard  posed 
by  toxic  chemicals  used  throughout 
industry.  Although  the  commentors 
raise  some  arguments  against  a  finding 
of  compelling  local  conditions  (see 
discussion  in  Section  in.A.2  and 
discussion  below),  none  question  the 
State's  interest  in  hazard 
communication  or  the  extent  of 
hazardous  exposures  in  California. 
Moreover,  it  is  obvious  that  California, 
with  an  economy  larger  than  that  of 
most  of  the  world's  nations,  has  within 
its  jurisdiction  a  significant  portion  of 
the  toxic  exposures  occurring  daily  in 
the  United  States.  See  also  48  FR  8610 
(decision  approving  California  ethylene 
dibromide  standard  and  noting  extent  of 
relevant  exposiu«  witbin  State).  The 
number  of  out-of-state  businesses 


'The  National  Research  Council  comprises 
councils  of  the  National  Academy  of  Sciences,  the 
National  Academy  of  Engineering,  and  the  Institute 
of  Medicine. 


responding  to  OSHA's  request  for 
comments,  and  the  volume  of  chemical 
shipments  to  California  suggested  in 
their  submissions,  also  attest  to  the 
number  of  occupational  chemical 
exposures  likely  to  occur  within  the 
State. 

California's  interest  in  protecting  the 
public's  "right  to  know  '  is  particularly 
compelling  here  because  it  is  acting  not 
only  to  protect  the  general  public  health 
and  safety,  but  to  protect  the  rights  of 
individual  citizens  to  make  informed 
decisions  about  matters  affecting  their 
ov<m  health  and  welfare.  Just  as  a  patient 
has  the  right  to  consent  to,  or  refuse, 
medical  treatment,  see  Cruzan  v. 
DirBrtor,  Wssouri  Dep't  of  Health,  497 
U.S.  261,  269  1990)  citing  Schloendorff 
V.  Society  of  New  Yotk  Hospital,  105  N. 
E.  92,  93  (1914)  ("Every  himian  being  of 
adult  years  and  sound  mind  has  a  right 
to  determine  what  shall  be  done  with 
his  own  body"),  so,  more  generally, 
persons  have  a  right  to  understand  the 
hazards  to  which  they  are  exposed  and 
determine  whether  they  wish  to  take 
any  risk  involved. 

Dormant  commerce  clause  case  law 
also  supports  OSHA's  analysis.  As 
OSHA  discussed  in  Section  m^.,  there 
is  no  evidence  that  the  California  voters 
harbored  any  intent  to  discriminate 
against  out-of-state  employers  or 
manufacturers;  to  the  contrary,  the  law 
on  its  foce  is  fully  applicable  to  all 
private  sector  businesses  which  meet 
the  ten-employee  size  limit.  Instead, 
California  voters  appear  to  have  been 
exclusively  concerned  with  public 
health  and  safety,  which  undeniably 
constitutes  a  "legitimate"  or 
"compelling"  objective  within  the 
meaning  of  dormant  commerce  clause 
decisions.  See,  e.g.  Kleenwell  Biohazard 
Waste  V.  Neyson,  48  F.3d  391,  397  (9th 
Cir.  1995)  ("[rjegulations  that  touch  on 
safety  are  those  that  the  Court  has  been 
most  reluctant  to  invalidate"),  citing 
Raymond  Motor  Trans.  Co.  v.  Rice,  434 
U.S.  429  (1978);  see  generally  Goehring 
V.  Brophy,  94  F. 3d  1294,  1300  (9th  Cir. 
1996)  ("Public  health  and  well-being 
have  been  recognized  as  compelling 
governmental  interests  in  a  variety  of 
contexts").  Consequently,  under  the 
dormant  commerce  clause,  California's 
non-discriminatory  intent  would  lead 
the  coiuts  to  uphold  Proposition  65. 

Finally,  the  primary  difference 
between  the  California  and  Federal 
standards  is  the  California  standard's 
incorporation  of  Proposition  65 's 
provision  for  citizen  enforcement  of 
disclosure  laws  to  augment  the  scarce 
resources  available  to  regulatory 
agencies  and  public  prosecutors.  Thus, 
California  may  reasonably  conclude  that 
enactment  of  Proposition  65  should  lead 


aifn 


•df 


R; 


nl.  62.  No.  109  /  Friday,  June  6,  1997  /  Notices 


to  more  effective  enforcement  of  the 
measures  prescribed  in  the  Federal 
standard  and  improved  dissemination  of 
information  about  hazardous  chemicals. 
(By  way  of  example,  in  Section  IH.B.S, 
OSHA  discusses  an  instance  in  which 
an  employer  who  was  not  in  compliance 
with  the  general  California  (or  Federal) 
standard  was  brought  into  compliance 
as  a  result  of  a  private  enforcement 
action.)  This  additional  enforcement 
mechanism  also  is  entirely  consistent 
with  the  employee-protection  concerns 
that  motivated  Congress  in  1970  and 
that  remain  relevant  today.  In  1970, 
Congress  fbuiui  safety  and  health 
inspectors  in  "critically  short  supplyl.)" 
Legislative  History  at  161.  Today,  there 
are  two  thousand  Federal  and  State  plan 
inspectors,  who  must  cover  more  than 
six  million  workplaces.  Neither  OSHA 
nor  Cal/OSHA  has  "the  resources  to 
find  every  violation  of  every  law." 
Carnation  Co.  v.  Sec'y.,  641  F.2d  801. 
805  (9th  Cir.  1981). 

OSHA  emphasizes  that  private  suits 
under  Proposition  65  form  a 
supplement,  not  a  substitute,  to 
conventional  enforcement  of  the  State's 
Hazard  Communication  Standard 
already  being  provided  by  Cal/OSHA. 
Indeed,  the  Caliibmia  standard  reflects 
OSHA's  previous  findings  in  its  hazard 
communication  rulemakings  because 
the  primary  focus  of  the  State  standard 
is  a  close  adaptation  of  the  Federal 
standard.  Under  the  applicable 
regulations,  compliance  with  the 
measures  prescribed  by  the  Federal 
standard  is  an  acceptable  means  of 
compliance  with  Proposition  65.  See 
Section  ni.B.2.  Accordingly,  the  State's 
further  incorporation  of  Proposition  65 
into  the  standard  simply  provides  a 
supplemental  method  of  ensuring  that 
the  standard,  as  a  whole,  functions 

effectively 

Other  State  plans  approved  by  OSHA 
contain  private  rights  of  action  intended 
to  supplement  the  anti-discrimination 
provisions  of  the  State  plan.  North 
Carolina  Code  §95-243;  California 
Labor  Code  §  98.7(f).  Whether  such 
supplements  are  a  useful  or  appropriate 
addition  to  State  plan  authority  is  a 
matter  for  the  State  to  decide.  In  the 
present  case.  OSHA  accepts  the 
judgment  of  California  voters  that 
compelling  local  conditions  justify  the 
inclusion  of  Proposition  65's  additional 
enforcement  remedies  into  the  State 
plan. 

It  is  true,  as  several  industry 
commentors  point  out,  that  the  Federal 
OSH  Act  contains  no  private  rights  of 
action  or  citizen  suit  provisions.  Exs. 
18-41, 58. 65. 96. 139.  150. 160.  162. 
165.  As  OSHA  explained  in  Section  I.A, 
however,  the  OSH  Act  specifically 


allows  States  to  adopt  and  enforce 
standards  and  enforcement  procedures 
which  are  more  stringent  in  protecting 
worker  safety  and  health  than  those  of 
Federal  OSHA.  The  OSH  Act,  therefore, 
does  not  bar  the  States  from  adopting 
supplemental  enforcement  mechanisms. 

As  OSHA  noted  at  the  outset,  the 
voters  of  California  have  a  compelling 
interest  in  protecting  their  right  to 
information  about  possible  risks  to  their 
safety  and  health.  Id.;  compare  CGr  A 
Carbone  v.  Town  ofClarkstown,  511 
U.S.  383.  409  (1994)  (rejecting  a 
discriminatory  town  regulation 
governing  solid  waste  disposal  because 
the  town  had  "any  number  of 
nondiscriminatory  alternatives  •   •    * 
[including]  uniform  safety  regulations 
enacted  without  the  object  to 
discriminate").  There  is  no  indication  in 
the  statutory  language  of  Section 
18(c)(2)  or  the  legislative  history  of  the 
Act  that  Congress  intended  to  har  a 
State's  voters  from  determining  how  to 
best  protect  their  right  to  make  informed 
decisions.  Rather,  the  limited  legislative 
history  shows  that  Congress  simply 
wanted  "to  prevent  States  from  making 
unreasonable  limitations!. )"  Legislative 
History  ai  501  (stateaoent  ef  Senator 
Saxbe). 

2.  Commentor  Rebuttal  Arguments 

As  discussed  in  Sections  n.B  and  II.C, 
OSHA  will  presume  in  the  absence  of 
evidence  to  the  contrary  that  a  State's 
law  enacted  to  foster  its  workers'  safety 
and  health  meets  the  product  clause's 
requirement  for  compelling  local 
conditions.  Industry  commentors  raised 
two  arguments  to  rebut  the  idea  that 
Proposition  65  is  supported  by 
compelling  local  conditions.  First,  as 
OSHA  outlined  and  rejected  in  Section 
n.B,  industry  commentors  have  alleged 
that  California  must  establish  conditions 
unique  to  California  in  order  to  support 
approval  of  the  standard.  Second,  the 
commentors  also  assert  that  the  State's 
failure  to  apply  Proposition  65  to  public 
sector  employers  (and  small  businesses) 
constitutes  evidence  that  California  has 
no  compelling  local  need  for 
Proposition  65.  E.g..  Exs.  18-150, 18- 
174.  Organization  Resource  Counselors 
(ORC)  (Ex.  18-150)  states  that  these 
exemptions  effectively  exclude  50%  of 
California  employees  from  coverage. 
California,  in  response,  says  that  "while 
the  exemption  for  small  businesses  may 
cover  a  large  niunber  of  businesses,  such 
businesses  are  responsible  for  a 
relatively  small  share  of  the  handling  of 
hazardous  chemicals."  Ex.  22,  pages 
11-12.  California  maintains  that  the  law 
applies  "to  the  big  businesses  that 
produce  more  than  90%  of  all 
hazardous  waste  in  California."  Id.. 


citing  Proposition  65  ballot  argument, 
Attachment  B  to  Exhibit  22. 

Proposition  65's  exemptions  do  not 
provide  evidence  of  discriminatory 
intent,  and  do  not  undermine 
California's  putative  interest  in 
protecting  its  workers'  safety  and  health. 
The  exemption  for  businesses 
employing  ten  persons  or  fewer  applies 
to  all  such  businesses,  regardless  of 
whether  they  are  located  inside  or 
outside  of  the  State.  Moreover,  even 
assuming  that  ORC  has  correctly 
estimated  the  percentage  of  employees 
covered,  its  comment  does  not  address 
the  percentage  of  employees  exposed  to 
covered  chemicals.  No  inference,  then, 
can  be  drawn  regarding  the  intent  of 
California's  voters  in  passing 
Proposition  65,  or  the  effect  of  the 
exemptions. 

Finally,  as  outlined  in  Section  C, 
there  are.  in  fiact.  few  differences 
between  the  occupational  aspects  of 
Proposition  65  and  the  Federal  or 
general  Sute  standard.  As  a  practical 
matter,  the  eSact  of  the  public  sector 
and  small  business  exemptions  is  to  &ee 
these  entiti*»s  hoiv,  the  threat  of 
supplemental  eiiioi\.enjent.  OSHA 
concludes  that  it  is  within  the  voters' 
discretion  to  conclude  that  small 
businesses  should  not  be  subject  to  the 
penalties  available  under  Proposition 
65.  Employees  wofkii^  for  these 
businesses  will  stHl  he  protected  by  the 
general  California  standard. 

B.  Remaining  Section  18(cX2)  Issues 

1.  Overview 

The  following  sections  of  OSHA's 
decision  analyze  the  remaining  issues 
arising  under  Section  18(c)(2)  of  the  Act: 
whether  the  California  standard  is  at 
least  as  effective  as  the  Federal 
standard,  and  whether  the  California 
standard  imposes  an  undue  burden 
upon  commerce. 

Commentors  have  argued  that  the 
Proposition  65  components  of  the 
California  standard  require  warnings  for 
chemicals  not  covered  by  the  Federal 
Hazard  Communication  Standard  and 
that  Proposition  65's  warning 
requirements  are  in  addition  to  those 
required  by  the  Federal  standard. 
Section  I1.B.2  addresses  OSHA's  reasons 
for  concluding  that  use  of  the  measures 
prescribed  by  the  Federal  or  general 
California  Hazard  Communication 
Standard  will  constitute  compliance 
with  Proposition  65.  Section  III.B.3 
discusses  coverage  issues.  First.  OSHA 
addresses  its  reasons  for  concluding  that 
almost  all  of  the  chemicals  and 
concentrations  of  chemicals  covered  by 
Proposition  65  are  covered  by  the 
Federal  standard  as  well.  Second,  the 
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decision  addresses  Proposition  65's 
applicability  to  California 
manufactxirers  other  than  chemical 
manufactxirers.  Section  III.B.4  discusses 
the  substantive  differences  between  the 
Federal  and  general  California  hazard 
communication  standards,  including  the 
argument  by  some  commentors  that  the 
California  standard  does  not  protect 
trade  secrets  as  effectively  as  the  Federal 
standard.  Section  III.B.5  discusses 
Proposition  65's  supplemental 
enforcement  provision. 

2.  Businesses  Can  Comply  With 
Proposition  65  by  Using  Methods 
Prescribed  by  the  Federal  Hazard 
Communication  Standard 

Although  there  are  minor  differences, 
discussed  in  the  next  section,  between 
the  coverage  of  the  Proposition  65 
elements  of  the  State  plan  and  the 
Federal  standard,  the  requirements  for 
compliance  are  the  same.  Some 
commentors  have  argued  that  the 
Proposition  65  elements  of  the 
California  standard  require  businesses 
to  provide  warnings  which  are  not 
required  by  the  Federal  Hazard 
Communication  Standard.  The 
particular  focus  of  these  conmients  is 
upon  the  possibility  that  Proposition  65 
requires  a  "safe  harbor"  label  where  the 
Federal  standard  would  not,  or  where 
the  Federal  standard  would  require  only 
Material  Safety  Data  Sheet.  E.g.  Exs.  18- 
3.18-149,  18-162. 

Other  commentors  point  out  that  the 
California  standard,  as  discussed  in 
Section  III,  permits  businesses  to 
comply  with  Proposition  65  by 
complying  with  ^e  general  State  or 
Federal  standards.  Exs.  18-61.  18-143. 
18-155.  OSHA  agrees  with  the  latter 
commentors  and  is  noting  this 
understanding  as  a  basis  for  its  approval 
of  the  standard.  OSHA's  analysis  of  the 
California  standard  is  as  follows. 

Section  5194(b)(6)  of  the  standard.  8 
CCR  §  5194(b)(6),  incorporates 
Proposition  65  and  outlines  the  various 
permutations  possible  between  the 
remainder  of  the  California  standard 
and  its  Proposition  65  elements. 
Admittedly.  Section  5194(b)(6)  is  not  a 
model  of  clarity.  As  OSHA's  analysis  of 
the  regulations  shows  (see  below), 
however,  when  a  chemical  is  covered 
solely  by  the  Proposition  65  list, 
businesses  may  comply  with 
Proposition  65  by  complying  with  the 
Federal  Hazard  Communication 
Standard.  And  when  a  chemical  is 
covered  both  by  Proposition  65  and  the 
general  State  standard,  businesses  must 
comply  with  Proposition  65  by 
complying  with  the  general  State 
standard,  which  is  virtually  identical  to 
the  Federal  Hazard  Communication 


Standard.  (For  the  minor  differences, 
see  Sections  III.B.3  and  4.) 

Section  5194(b)(6)  divides  exposures 
into  three  types: 

(1)  Section  5194(bK6)(B)  covers 
exposures  to  chemicals  which  appear  on 
the  Imposition  65  list  and  which  are 
sub)ect  to  general  State  hazard 
communication  requirements.  For  these 
exposures,  businesses  must  comply 
with  the  general  State  hazard 
communication  requirements. 

(2)  Section  5194(b)(6)(C)  covers 
exposures  to  chemicals  which  appear  on 
the  Proposition  65  list  but  which  would 
not  otherwise  be  subject  to  general  State 
hazard  conununication  requirements. 
For  these  exposures,  businesses  have  a 
choice  between  several  alternative 
methods  of  compliance,  one  of  which  is 
compliance  with  the  information, 
training  and  labeling  requirements  of 
the  Federal  Hazard  Communication 
Standard. 

(3)  Section  5194(b)(6)(D)  covers 
exposures  to  chemicals  which  do  not 
appear  on  the  Proposition  65  list.  These 
exposures  are  not  relevant  to  OSHA's 
analysis  here. 

As  a  practical  matter,  almost  all 
chemicals  covered  by  Proposition  65 
will  be  covered  by  the  Federal  and 
general  State  hazard  communication 
requirements  and.  therefore,  vfill  be 
subject  to  Section  5194(b)(6)(B).  For 
these  exposures,  compliance  with 
subsections  (d)  through  (k)  of  the 
California  standard  (8  CCR  §§  5194  (d)- 
(k)]  is  "deemed  compliance  with  the 
Act"  8  CCR  §  5194(b)(6)(B).  With  some 
slight  variations  discussed  elsewhere  in 
this  decision  (see  Section  IILB.4). 
Sections  5194(d)  through  (I)  track  the 
provisions  of  the  Federal  Hazard 
Communication  standard  at  29  CFR 
§  1910.1200(d)-(I).  Section  5194(k)  sets 
forth  five  appendices.  Appendices  A-D 
appear  to  be  identical  to  Appendices  A- 
D  to  29  CFR  §  1910.1200,  the  Federal 
standard.'" 

In  those  rare  situations  involving 
exposures  to  chemicals  which  appear  on 
the  Proposition  65  list  but  which  are  not 
covered  by  the  Federal  or  general  Stats 
standards.  Section  5194(b)(6)(C)  will 
govern.  Under  that  regulation, 
employers  must  provide  "a  warning  to 
employees  in  compliance  with 


■oThere  is  no  Section  S194(i).  Appendix  E 
consists  of  Proposition  65  regulations  from  Title  22 
of  the  California  Code  of  Regulations,  which  "an 
printed  in  this  Appendix  because  they  provide 
terms  and  provisions  referred  to  in  subsection  (b)(6) 
(emphasis  added).  Appendix  E  also  include*  all  of 
the  regulations  governing  warnings  for  conaumer 
and  environmental  exposures.  22  CCR  §$  12601(b), 
(d).  OSHA  interprets  the  California  standard  to 
include  these  provisions  solely  for  the  pulpoaa  of 
providing  easy  access  to  code  sections  referenced  in 
theStandaid. 


California  Code  of  Regulations  Title  22 
(22  CCR)  Section  12601(c)"  (the  OEHHA, 
regulations  implementing  Proposition 
65)  or  comply  with  the  requirements  of 
Sections  5194(dHk).  8  CCR 
§§  5194(b)(6)(C).  Under  Section 
12601(c),  compliance  with  Proposition 
65  can  be  achieved  via  compliance  with 
the  Federal  (or.  if  the  business  so 
chooses,  the  general  State)  Hazard 
Communication  Standard.  22  CCR 
§  12601(C)(1)(c). 

Section  12601(c)  begins  with  the 
statement: 

Warnings  for  occupational  exposures 
which  include  the  methods  of 
transmission  and  the  warning  messages 
as  specified  by  this  subdivision  shall  be 
deemed  clear  and  reasonable. 

The  remainder  of  Section  12601(c) 
sets  forth  three  alternative  methods  of 
providing  acceptable  warnings: 

1.  The  business  may  place  on  the 
product's  or  substance's  label  a  warning 
which  complies  with  the  criteria  for 
consumer  product  warnings  [see  22  CCR 
§§  12601  (b)(1)(A).  (b)  (3H4).  (c)(1)(A). 
(c)(2)l;  or 

2.  The  business  may  post  a  clear  and 
conspicuous  workplace  sign  [see  22 
CCR  §§  12601(c)(1)(B)];  or 

3.  The  business  may  comply  with  the 
information,  training,  and  labeling 
requirements  of  the  Federal  Hazard 
Communication  Standard,  the  California 
Hazard  Communication  Standard,  or  (in 
cases  involving  pesticides)  California's 
Pesticides  and  Worker  Safety 
requirements  [see  22  CCR 
§12601(c)(l)(C)l. 

Except  in  the  case  of  pesticides 
(discussed  in  Section  III.B.3),  then, 
Section  12601(c)  provides  that 
compliance  with  the  measures  provided 
by  the  Federal  Hazard  Communication 
Standard  constitutes  compliance  with 
Proposition  65. 

Although  California's  statements 
about  the  proper  interpretation  of  its 
standard  have  been  ambiguous,  OSHA 
believes  the  foregoing  understanding  is 
consistent  with  the  State's 
interpretations.  In  its  February  16,  \p96 
submission  (Ex.  6),  Cal/OSHA  (on 
behalf  of  itself,  OEHHA  and  the 
Attorney  General),  stated  that: 

ITjhe  Cal-HCS  allows  compliance  to  be 
achieved  either  through  compliance  with 
subsections  (d)  through  (k)  of  the  HCS,  or, 
where  the  HCS  would  not  require  a  warning, 
either  through  the  methods  set  forth  in 
subsections  (d)  through  (k)  or  the  alternative 
warning  methods  in  22  CCR  §  12601(c). 

Under  the  "HCS  Method,"  "a  company 
may  simply  give  the  Proposition  65 
warning  through  a  method  that 
complies  with  the  HCS."  Ex.  6,  page  6; 
see  also  Ex.  6.  pages  7-9;  Ex.  18-1 74A, 
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Attachment  5,  page  3)  (Letter  from 
California  DOSH  to  parties  in  /AKS  v. 
Turco).  Such  methods  generally  would 
include  providing  relevant  material 
safety  data  sheets,  labels,  and  (for 
employers)  training.  Similarly, 
California  states  that  if  a  business 
chooses  to  comply  with  Section 
12601(c), 

§  12601(c)  itself  refers  back  to  the  HCS 
warning  methods  by  providing  that 
compliance  may  be  achieved  through  'a 
warning  to  the  exfMsed  employee  about  the 
chemical  in  question  that  fully  complies  with 
•11  information,  training  and  labeling 
requirements  of  the  Federal  Hazard 
Communication  Standard"  *   *   *.  However, 
the  regulation  does  not  provide  specific  safe 
harbor  warning  language  where  the  HCS 
method  is  used  to  give  the  warning. 

Ex.  6,  page  11;  see  also  Cal/OSHA 
Enforcement  Directive,  Policy  and 
Procedure  C— 43.  Similarly,  Section 
5194(b)(6)(E)  provides  that  compliance 
with  the  Federal  Hazard 
Communication  Standard  "shall  be 
deemed  a  defense"  in  any  enforcement 
action  brought  under  Proposition  65. 
Id.,  incorporating  22  CCR 

5  12601(C)(1)(c). 

California  does  point  out  that  while 
the  lao^age  of  any  "hazard  warning" 
"need  satisfy  only  the  more  general 
standard  of  §  5194(c)"— i.e.  "Any  words, 
pictures,  symbols  or  combination 
thereof  appearing  on  a  label  or  other 
appropriate  form  of  warning  which 
convey  the  health  hazards  and  physical 
hazards  of  the  8ubstance(s)  in  the 
container(s) — such  a  warning  must  be 
"clear  and  reasonable"  to  meet  the 
requirements  of  Proposition  65.  See  Ex. 

6  page  9;  see  also  29  CFR 
§  1910.1200(c). 

One  commentor.  Dow  Chemical  (Ex. 
18-162,  page  9),  seizes  upon  a  similar 
statement  by  OEHHA  in  its 
promulgation  of  22  CCR  §  12601(c)  (see 
Ex.  18-174A,  Attachment  2  at  page  37) 
to  argue  that  California  will  not.  in  fact, 
recognize  compliance  with  the  Federal 
standard  as  compliance  with 
Proposition  65.  In  its  statement 
however,  OEHHA's  focus  was  upon  the 
fact  that  the  Federal  standard  requires 
only  an  "appropriate"  warning  and  does 
not  prescribe  specific  warning 
language; '  ■  thus.  OEHHA  believed  that 
California  would  have  to  independently 
evaluate  Federal  label  or  MSDS 
warnings  to  determine  if  they  were 
"clear  and  reasonable"  in  accordance 


with  Proposition  65'8  requirements.  In 
OSHA's  view,  Dow's  comment  misses  a 
central  point.  The  Federal  standard  does 
not  prescribe  specific  warning  language. 
That  fact,  however,  is  not  a  license  for 
businesses  to  create  unclear  or 
unreasonable  warnings.  An  unclear  or 
unreasonable  warning  would  not  meet 
Federal  requirements.  Thus,  there  is  no 
substantive  distinction  between  the 
Proposition  65 's  requirement  of  a  "clear 
and  reasonable"  warning  and  the 
Federal  (and  State)  requirement  of  an 
"appropriate"  warning.  Compliance 
with  the  Federal  standard,  then, 
constitutes  compliance  with  the 
Proposition  65. '^  As  stated  previously, 
however,  in  most  cases  chemicals  on  the 
Proposition  65  list  will  be  subject  to  the 
general  State  Hazard  Communication 
Standard  and,  therefore,  employers  will 
have  to  comply  with  the  State  standard. 
No  commentor  has  pointed  to  any 
significant  differences  between  the 
labeling  and  MSDS  requirements  of  the 
two  standards.  Compare  29  CFR 
§§  1910.1200  (f)-(g)  with  8  CCR  §§5194 
(f)-(g);  see  also  discussion  of  trade 
secrets  (California  requirement  of  CAS 
numbers)  in  Section  ni.B.4.  Proposition 
65,  therefore,  does  not  undermine 
effectiveness  or  result  in  an  undue 
burden  on  commerce.'^ 

3.  Comparison  of  Coverage  Under 
Federal  Standard  and  Proposition  65 

Overview:  OSHA  has  identified  three 
general  areas  in  which  the  California 
standard,  including  Proposition  65, 
differs  from  the  Federal  standard.  In 
sections  three  through  five.  OSHA  will 
discuss  these  differences  and  analyze 
them  in  light  of  the  requirements  of 
Section  18  of  the  OSH  Act. 

Before  proceeding  to  these 
differences,  however,  it  is  important  to 
recognize  the  overall  similarities 
between  the  State  and  Federal 


<<  OEHHA  also  noted  that  there  might  b« 
situation*  in  which  the  Federal  standard  would  not 
apply  to  particular  employee*,  but  Proposition  65 
would.  OEHHA  did  not  want  Section  12601(c)  to 
be  understood  to  relieve  businesses  o(  the  duty  of 
providing  warnings  to  these  additional  employees. 
Ex.  18-1 74A.  Attachment  2  at  page  37. 


'^  For  example,  it  appears  that  several  buiinesse* 
have  been  sued  because  the  warnings  they  provided 
were  phrased  in  "and/or"  terms  and.  thus,  did  not 
specify  whether  the  chemical  involved  was  a 
carcinogen  or  a  reproductive  toxicant.  E.g.  Ex.  1ft- 
39.  An  "and/or"  warning  also  would  fail  to  meet 
the' requirements  of  the  Federal  standard  because  it 
does  not  "convey  the  specific  physical  and  health 
hazard(s)(.|"  29  CFR  §  1910.1200(c)  (emphasis 
added). 

' '  Assuming,  for  purposes  of  argument,  that  the 
California  standard  did  require  businesses  to  add  a 
consumer  "safe  harbor"  label  warning  to  a  product 
for  which  the  Federal  standard  would  require  only 
an  MSDS.  OSHA  finds  that  such  a  requirement 
neither  undermines  effectiveness  nor  constitutes  a 
violation  of  the  product  clause.  Although  some 
commentors  asserted  that  these  labels  result  in 
"over  warning."  the  record  contains  no  copies  of 
labels  which  would  undermine  the  effectiveness  of 
the  Federal  standard  and  there  is  no  evidence 
demonstrating  the  Imrden  on  commerce  which  has 
resulted.  Most  of  the  commentors'  complaints,  in 
any  case,  focus  on  the  requirements  imposed  by 
voluntary  settlements,  a  subiect  we  discuss  below. 


Standards.  In  particular,  many 
commentors  maintain  that  the 
chemicals  and  concentrations  of 
chemicals  covered  by  Proposition  65 
and  the  Federal  standard  differ 
significantly.  See.  for  example,  Exs.  18- 
153, 18-154,  18-162,  18-164,  18-165, 
18-166.  This  is  imderstandable, 
particularly  in  light  of  the  fact  that  the 
California  standard's  incorporation  of 
Proposition  65  specifically  provides  for 
"Exposures  Subject  to  Proposition  65 
Only."  8  CCR  §  5194(b)(6)(B).  However, 
once  the  Federal  and  State  standards  are 
analyzed,  it  becomes  apparent  that  they 
are,  in  fact,  quite  similar.  Most 
important,  both  standards  require 
appropriate  warnings  whenever  there  is 
reliable  scientific  evidence  to  support 
the  view  that  a  particular  chemical  is 
hazardous.  As  a  consequence,  both 
standards,  with  a  few  exceptions,  cover 
the  same  chemicals  and  concentrations 
of  chemicals. 

Under  the  Federal  standard,  covered 
businesses  must  take  appropriate  steps 
to  communicate  possible  chemical 
health  hazards  (including  carcinogens 
and  reproductive  toxins)  whenever 

a.  A  chemical  appears  on  certain  "floor" 
lists  referenced  in  the  standard;  or 

b.  "There  is  statistically  significant 
evidence  based  on  at  least  one  study 
conducted  in  accordance  with  established 
scientific  principles  that  acute  or  chronic 
health  effects  may  occur  in  exp>osed 
employees"  (see  29  CFR  §  1910.1200(c)) 

See  29  CFR  §  1910.1200(c),  (d)  (3H4). 
The  general  California  standard  is 
equally  specific.  8  CCR  §§  5194(c),  (d) 
(3)-(4).  Accordingly,  Federal  and  State 
hazard  communication  coverage  is  not 
limited  to  specific  lists  of  chemicals  but 
is  broad  and  flexible  enough  to  take  into 
account  any  chemical  which,  whether 
listed  or  not,  meets  the  "one  study"  test. 

Proposition  65  relies  upon  a  list  of 
chemicals.  The  Proposition  65  "list"  is 
based  in  part  upon  the  "floor"  lists  used 
in  the  Federal  standard  and  in  part  upon 
the  State's  evaluation  of  scientific 
evidence.  See  generally  California 
Health  and  Welfare  Code  §§  25249.8  (a)- 
(b). 

Much  of  the  confusion  in  the 
comments  over  the  chemical  coverage 
issue  appears  to  reflect  an  undue  focus 
upon  comparing  the  floor  lists 
referenced  in  the  Federal  standard  with 
the  Proposition  65  list.'*  Although  there 


"The  existence  of  the  Proposition  65  list 
represents  another  difference  between  the 
California  and  Federal  standard,  but  the  list  itself 
does  not  violate  the  product  clause.  There  is  no 
evidence  that  California's  preparation  of  a  list  of 
hazardous  chemicals  results  in  a  less  effective 
standard  or  imposes  a  burden  upon  commerce. 
Indeed,  the  list  as  a  supplement  to  the  general 
hazard  communication  requirements  should  twnefit 
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is  a  great  deal  of  overlap  between  these 
Federal  and  Proposition  65  lists, 
preoccupation  with  them  overlooks  the 
fact  that  even  if  a  chemical  is  not  on  the 
Federal  floor  list,  it  must  be  classified  as 
a  hazardous  chemical  under  the  Federal 
standard  if  there  is  at  least  one 
scientifically  valid  study  to  support  a 
finding  that  the  chemical  poses  a  health 
hazard  to  employees.  Similarly, 
chemicals  are  placed  on  the  Proposition 
65  list  only  after  a  finding  by  the  State 
(or  another  Federal  agency)  that  valid 
scientific:  evidence  supports  their 
classification  as  a  carcinogen  or 
reproductive  hazard.'* 

Proposition  65  requires  the  California 
Governor  to  compose  (and  regularly 
update)  a  list  of  chemicals  known  to  be 
carcinogens  or  reproductive  toxins.  The 
statute  established  four  mechanisms  for 
including  a  particular  chemical  on  this 
list  First,  Proposition  65  created  an 
initial  list,  which  consisted  of  chemicals 
automatically  included  by  virtue  of  their 
recognition  as  carcinogens  or 
reproductive  toxins  by  the  International 
Agency  for  Research  on  Cancer  (L^RC) 
orOSHA   Sep  California  Health  and 
Safety  Code  §  25249  8(ai.  incorporating 
California  Labor  Code  §§6382  fb)(l),  (d); 
see  also  AF1^~C10  v.  Deukmejian.  No 
C002364  {California  Court  of  Appeals, 
1989)  As  tae  court  in  AFL-CIO 
recognized,  the  initial  Proposition  65 
list  simply  mirrored  the  Federal  floor 
listing  references  to  carcinogens 
identified  bv  the  National  Toxicology 
Program  (NTP)  or  lARC  and  to 
carcinogens  or  reproductive  toxins 
otherwise  covered  by  OSHA  (under  29 
CFR  Part  1910  subpart  Z).  See  29  CFR 


both  workers  and  businesses  by  providing  another, 
comprehensive  resource  for  obtaining  information 
about  certain  substances 

"  For  example,  Dow  Chemical  Company  citaa 
fifteen  substances  which,  it  states,  "are  treated  a* 
carcinogeo*  by  Prop.  65  but  are  not  similariy 
classified  by  OSHA/NTP/IARCM"  Ex.  18-162,  page 
14  footnote  6.  Although  it  is  not  entirely  clear,  this 
•talMnent  suggests  that  Dow  beUevet  hazard 
communication  about  cancer  risk  is  uonecaasary 
unless  a  chemical  is  specifically  reoogaizad  ■■  a 
carcinogen  by  lARC,  NTP  or  an  OSHA  stamlard. 
This  focus  misses  the  "one  study"  requirement  of 
Section  1910.1200(c).  The  flaw  in  Dew's  analysis  is 
apparent  when  at  lM«t  on*  of  its  sample  clasmicab, 
captan,  is  considered.  Captan's  primary  usa  is  as  a 
pesticide  and  that  use  gsoanlly  would  be  regulated 
by  the  U.S.  Environmantri  Protection  Agency  rather 
than  OSHA.  See  OSHA's  1994  preamble  to  the 
Hazafd  Conmunication  Standard.  59  FR  6126.  pa^ 
6143  (Febnnry  9.  1994).  OSHA.  however,  would 
regulate  the  manufacture  and  formulation  of  captan 
and  its  non-pesticidal  uses  and  recognized  the 
possibility  that  it  is  a  carcinogen  in  its  1992 
proposed  rule  on  air  coalamiaants,  noting  that 
animal  studies  have  bean  caniradiciory  but  that 
"high  doses  caused  significant  incidences  of 
cancer  in  mice.  See  57  FR  26002  (June  12,  1992). 
Thus,  there  appear*  to  be  "statistically  significant 
evidence  based  on  at  least  one  study"  that  captan 
is  a  carcinofSD  and  subject  to  OSHA  hazard 
rffertmunifTali^T'  miuir*T^"*f 


§§  1910.1200(d)  (3}-{4)  and  Appendix 
A.  Consequently,  the  initial  Proposition 
65  list  represented  chemicals  which 
would  be  covered  imder  the  Federal 
standard. 

Proposition  65  also  provides  three 
methods  of  supplementing  the  initial 
list.  These  three  methods  rely  upon 
scientific  evidence  that  a  chemical 
caiises  cancer  or  reproductive  toxicity 
and,  thus,  again  mirror  the  Federal 
standard.  Under  California  Health  and 
Safety  Code  Section  25249.8(b),  a 
chemical  is  listed  if,  "in  the  opinion  of 
the  state's  qualified  experts" 

a.  "Scientifically  valid  testing"  shows  that 
the  chemical  causes  cancer  or  reproductive 
toxicity: 

b.  "A  body  considered  to  be  authoritative 
by"  the  State's  experts  formally  identifies  the 
chemical  as  a  cannnogen  or  reproductive 
toxin  [hereafter,  "authoritative  bodies 
mechanism");  or 

c.  A  State  or  Federal  agency  has  "formally 
required"  the  chemical  to  be  labeled  or 
identified  as  a  cartunogea  or  reproductive 
toxin  [horeaiter,  "formally  required  to  be 
labeled  mechanism"). 

The  California  Code  of  Regulations,  see 
22  CCR  §§  12301-12306.  implements 
these  provisions  by  creating  a  "Science 
Advisory  Board"  (SAB)  which,  in  turn, 
comprises  two  committees:  the 
"Carcinogen  Identification  Committee" 
and  the  "Developmental  and 
Reproductive  Toxicant  (DART) 
Identification  Committee."  22  CCR 
§  12302(a).  The  committee  members  are 
the  "State's  qualified  exp>erts"  in  their 
relevant  fields  for  purposes  of 
Proposition  65.  See  22  CCR  §  12301-2. 
They  advise  and  assist  the  California 
lead  agency,  the  Office  of 
Environmental  Health  Hazard 
Assessment  (OEHHA),  in  implementing 
Proposition  65.  22  CCR  §  12305. 

As  is  clear  from  the  statute,  when  the 
committees  themselves  determine  that  a 
particular  chemical  causes  cancer  or 
reproductive  toxicity,  they  must  rely 
upon  "scientifically  valid  testing." 
California  Health  and  Welfare  Code 
§  25249.8(b);  8  CCR  §§  12305  (a)(1). 
(b)(1).  This  same  "scientifically  valid 
testing"  would  trigger  the  Federal 
standard's  requirement  for  hazard 
communication  when  "there  is 
statistically  significant  evidence  based 
on  at  least  one  study  conducted  in 
accordance  with  established  scientific 
principles"  of  a  potential  health  hazard. 
Here  again,  then,  Proposition  65  would 
not  apply  to  chemicals  not  covered  by 
the  Federal  standard. 

The  committees  similarly  must  rely 
upon  valid  scientific  evidence  when 
they  identify  a  chemical  through 
Proposition  65's  authoritative  bodies 


mechanism.'*  To  rely  upon  an 
authoritative  body's  identification  of  a 
chemical  a^  hazardous,  the  committees 
must  find  "sufficient  evidence"  of 
carcinogenicity  or  reproductive  toxicity 
fitjm  studies  in  humans  or  in 
experimental  animals.  22  CCR  §  12306 
{e)-{g).  Moreover,  OEHHA  can  reject  a 
chemical  "if  scientifically  valid  data 
which  were  not  considered  by  tbe 
authoritative  body  clearly  establish  that 
the  chemical  does  not  satisfy  the 
criteria"  of  subsections  (e)  and  (g).  22 
CCR  %  12306  (f),  (h).  OEHHA  also 
affords  all  interested  persons  an 
opportunify  to  object  to  a  chemical's 
listing  on  "the  basis  *  ■  *  that  there  is 
no  substantial  evidence  that  the  criteria 
identified  in  subsection  (e)  or  in 
subsection  (g)  have  been  satisfied."  22  * 
CCR  8 12306(1).  The  "scientifically  valid 
data"  required  when  the  committees 
identify  a  ciiemical  for  listing  under  the 
authoritative  bodies  mechanism  would 
activate  hazard  communication 
requirements  under  the  Fednal 
standard  as  well. 

Finally,  under  22  CCR  §  12902, 
OEHHA  can  identify  a  chemical 
pursuant  to  Proposition  65's  "formally 
required  to  be  labeled"  mechanism 
when  "substantial  evidence  exists  to 
support  a  finding  that  the  chemical 
meets  the  requirements  of  this  section." 
Labeling  requirements  imposed  by  a 
State  or  Federal  agency  would  have  to 
be  based  upon  at  least  some  scientific 
evidence;  thiis,  the  Federal  standard 
would  cover  these  chemicals  if  they 
were  not  excluded  for  other  reasons. 

Thus,  regardless  of  the  mechanism 
used  to  list  a  chemical  luider 
Proposition  65 ,  the  ultimate  question  is 
whether  there  is  scientific  evidence  to 
support  a  finding  that  a  chemical  is  a 
carcinogen  or  reprtxiuctive  toxin. 


'*  As  of  September  1996.  Cahfomia  had  identified 
five  "authoritative  bodies":  lAKC;  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH):  the  National  Toxicology  Prayam  (NTP): 
the  U.S.  Environmental  Protection  Agaocy 
(USEPA):  and  the  U.S.  Food  and  Drug 
Administration  fUSFDA).  22  CCR  §  12306(1).  Haca 
again,  there  is  considerable  overlap  berwean  the 
Federal  and  State  standards:  the  Federal  standard 
similariy  explicitly  recognizes  lAKC  and  NTP  as 
authoritative  sources  for  identifying  hazardous 
chemicals  See  29  CFR  §§  1910.1 200(d)(4XIHii) 
and  Appendix  A.  In  addition,  OSHA  has 
consistently  relied  upon  infonnatioa  provided  by 
NIOSH  in  promulgating  hazard  communication 
requirements.  See.  for  example,  the  preamble  to  the 
1994  amendments  to  the  Federal  standard.  59  FR 
6126.  6150-51,  6154  (February  9,  1994)  The 
Federal  standard  does  not  similarly  require  reliance 
upon  "lists"  compiled  by  USEPA  or  USFDA. 
However,  because  those  agencies  base  their 
determinations  upon  scientific  evidence,  it  is  highly 
likaly  that  the  Federal  standard  would  treat  a 
chemical  as  hazardous  if  those  agenaes  determined 
it  to  be  so.  (As  a  practical  matter,  however,  such 
chemicals  ""ight  he  axamplad  under  29  CFR 
$  1910.1200(b)(6).  a  qjuestion  addrassad  below). 
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Because  the  Federal  standard  requires 
hazard  communication  so  long  as  there 
is  one  reliable  scientific  study  to 
support  the  requirement,  it  is  no  less 
expansive  than  Proposition  65  with 
regard  to  cancer  and  reproductive 
hazards.  29  CFR  §§  1910.1200(c) 
(definition  of  "health  hazard"), 
1910.1200(d). 

Indeed,  the  Federal  standard  may,  if 
anything,  encompass  more  chemicals 
than  Proposition  65: 

The  results  of  any  studies  which  are 
designed  and  conducted  according  to 
established  scientific  principles,  and  which 
report  statisUcaily  significant  conclusions 
regarding  the  health  effects  of  a  chemical, 
shall  be  a  sufficient  basis  for  a  hazard 
determination  and  reported  on  any  material 
safety  data  sheet.  29  CFR  §  1910.1200. 
Appendix  B,  paragraph  4.  Businesses  also 
may  report  "other  scientifically  valid  studies 
which  tend  to  refute  the  findings  of  hazard," 
but  the  existence  of  refuting  studies  does  not 
dissolve  the  obligation  to  report  the  hazard. 
Id.  In  contrast,  it  appears  that,  except  for  its 
initial  listing  mechanism.  Proposition  65 
requires  that  the  weight  of  the  evidence 
sup(>ort  the  placement  of  a  substance  on  the 
statutory  list." 

The  only  exceptions  to  this  general 
principle  involve  certain  chemicals  or 
concentrations  of  chemicals  which  are 
exempted  from  coverage  under  the 
Federal  standard  in  some 
circumstances.  OSHA  will  discuss  these 
in  the  next  sections  and  analyze  them  in 
light  of  "effectiveness"  and  "undue 
burden"  requirements  of  Section 
18(cK2). 

Mixtures:  Under  the  Federal  standard, 
chemicals  present  at  certain  low 
concentration  levels  in  "mixtures"  may 
not  be  subject  to  hazard  communication 
requirements.  Some  commentors  (e.g. 
18-65,  18-96)  allege  that  Proposition  65 
requires  businesses  to  provide  a 
warning  for  such  chemicals  when  the 
Federal  standard  would  not.  To  some 
degree,  these  commentors 
misunderstand  the  Federal 
requirements;  they  are  correct,  however, 
to  the  extent  that  Proposition  65 
allocates  the  burden  of  proof  differently 
than  the  Federal  standard  does.  This 
different  allocation  of  burden  of  proof, 
however,  does  not  violate  Section  18  of 
the  Act.  See  below. 

A  "mixture,"  under  the  Federal 
standard,  is  "any  combination  of  two  or 
more  chemicals  if  the  combination  is 
not,  in  whole  or  in  part,  the  result  of  a 
chemical  reaction."  29  CFR 
§  1910.1200(c).  SecUon  1910.1200(d) 
requires  businesses  to  determine  the 


'''  Undar  the  non-Propocibon  65  elemanls  of  the 
California  (tancUxd.  of  coune,  businesses  would  tw 
required  to  educate  workers  about  hazartls  covered 
by  the  Fedetii  standard,  regardless  of  Propoailioa 
6S'*  appiicability. 


nazaiQs  oi  cneniicai  mixuires   it  further 
provides,  with  respect  to  health  hazards 
associated  with  untested  mixtures,  that 
"the  mixture  shall  be  assiuned  to 
present  the  same  health  hazards  as  do 
the  components  which  comprise  one 
percent  (by  weight  or  volume)  or  greater 
of  the  mixture,  except  that  the  mixture 
shall  be  assumed  to  present  a 
carcinogenic  hazard  if  it  contains  a 
component  in  concentrations  of  0.1 
percent  or  greater  which  is  considered 
to  be  a  carcinogen  under  paragraph 
(d)(4)  of  this  section!.)"  29  CFR 
§  1910.1200(d)(5)(ii).  In  the  case  of 
mixtures  containing  chemicals  in 
concentrations  of  less  than  one  percent 
(or  in  the  case  of  carcinogens,  less  than 
0.1  percent),  businesses  must 
communicate  hazards  if  they  have 
evidence  that  the  chemical  involved 
"could  be  released  in  concentrations 
which  would  exceed  an  established 
OSHA  permissible  exposure  limit  or 
ACGIH  Threshold  Limit  Value,  or  could 
present  a  health  risk  to  employees  in 
those  concentrations[.]"  29  CFR 
§  1910.1200(d)(5)(ii)  (emphasis  added). 

Thus,  imder  the  Federal  standard,  a 
business  must  follow  hazard 
communication  requirements  a) 
whenever  a  reproductive  toxin  is 
present  in  a  mixture  at  a  concentration 
of  one  percent;  b)  whenever  a 
carcinogen  is  present  at  a  concentration 
of  0.1%  or  greater;  or  c)  whenever  either 
hazard  is  present  at  any  concentration 
and  there  is  evidence  that  an  exposure 
limit  will  be  exceeded  or  a  possible 
health  risk  posed. 

Proposition  65  similarly  exempts 
certain  chemical  mixtiu^s  from 
coverage,  but  the  relevant  exemption  is 
phrased  differently:  a  chemical 
exposure  is  exempted  &om  coverage  if 
"the  person  responsible"  for  the 
exposure  can  show  that: 

a.  "The  exposure  poses  no  significant  risk 
assuming  lifetime  exposure  at  the  level  in 
question  for  substances  known  to  the  state  to 
cause  cancer"  and 

b.  "That  the  exposiue  will  have  no 
observable  effect  assuming  exposiue  at  one 
thousand  (1,000)  times  the  level  in  question 
for  substances  known  to  the  state  to  cause 
repnxluctive  toxicity  M" 

California  Health  and  Welfare  Code 
§  25249.10(c);  see  also  8  CCR 
§  5194(b)(6)(D). 

Some  commentors  appear  to  interpret 
the  Federal  standard's  reference  to  "a 
concentration  of  one  percent"  (or  .1%) 
as  a  "cut  ofT'  point  at  which  no  hazard 
commimication  warning  is  required. 
E.g.  18-106.  This  understanding  is  not 
quite  correct.  Both  the  Federal  standard 
and  Proposition  65  require  hazard 
conunimication  whenever  a  chsmical ,-... 
poses  a  health  risk,  regardlaas  of  its.    :  - 


concentration  in  a  mixture.  Similarly, 
both  provide  an  exemption  from 
coverage  for  chemicals  which  do  not 
pose  a  health  risk  to  workers.  The 
central  difference  between  the  two 
standards  is  in  the  allocation  of  burden 
of  proof:  the  California  standard 
imposes  the  burden  of  proof  upon  the 
business  causing  the  exposure;  the 
Federal  standard  does  not.  In  essence, 
the  substance  of  the  two  standards  is  the 
same  but  the  procedures  used  to  apply 
them  differ. 

The  contrasting  burdens  of  proof 
under  the  Federal  and  California 
standards  do  not  provide  any  basis  for 
OSHA  to  reject  the  California 
supplement.  It  cannot  logically  be 
argued  that  imposing  the  burden  of 
proof  upon  business  will  result  in  less 
effective  protection  for  workers.  If 
anything,  reversal  of  the  burden  of  proof 
should  result  in  more  effisctive 
protection  by  requiring  employers  to 
provide  a  warning  unless  they  have 
some  affirmative  proof  that  a  substance 
is  not  hazardous  in  a  particular 
concentration. 

This  difference  between  the  standards 
also  does  not  create  an  imdue  burden  on 
commerce.  First,  the  Supreme  Court  has 
held  that  a  State  statute's  creation  of  a 
presumption  which  may  be  rebutted  by 
a  defendant  does  not  offend  the  dormant 
commerce  clause.  See  Athntic  Coast 
Line  R.  Co.  v.  Ford.  287  U.S.  502,  509 
(1933).  In  keeping  with  OSHA's  earlier 
statements  (see  Section  U.B)  about  the 
importance  of  dormant  commerce 
clause  case  law  in  analyzing  OSH  Act 
product  clause  issues,  OSHA  finds  that 
California's  decision  to  shift  the  initial 
burden  of  proof  to  defendants  does  not 
impose  an  undue  burden  on 
commerce.'* 

Second,  even  assuming  this  statutory 
presumption  theoretically  could  impose 
an  undue  burden  on  commerce,  there  is 
no  evidence  to  support  such  a  burden  in 
this  case.  Although  many  commentors 


'*  Shell  Oil  also  maintains  that  Proposition  65's 
rebuttable  presumption  offends  Fedml  APA  and 
the  due  process  clause  of  the  fourteenth  amendment 
to  the  U.S.  Constitution.  18-160.  page  21.  The 
Federal  APA  does  not  apply  to  State  proceedings. 
See  5  use.  S  551;  Day  v.  Shahla.  23  F.3d  1052. 
1064  (eth  Cir  1994).  Rebuttable  sututory 
presumptions  do  not  offend  due  process,  whan 
there  is  a  rational  cocmection  between  "the  fact 
proved  and  the  fact  inferred."  Atlantic  Coast  Line, 
287  U.S.  at  508-9  (upholding  presumption  of 
negligence  where  railroad  company  failed  to  give 
prescribed  warning  signals):  see  also  Useryv. 
TumerElkhom  Mining  Company,  428  U.S.  1.  28 
(1976)  (upholding  various  presumptioiu  under 
Federal  Black  Lung  Beneflts  Act).  The  presumption 
created  by  Proposition  65  is  rational  tiecause  there 
is  a  logical  connection  between  the  fact  that  a 
particular  substance  is  hazardous  (the  fact  proved 
by  the  substance's  presence  on  the  Proposition  65 
liaU^aed  the  ftct  inferred'^— (hat  the  substaneeia--< 
hazardous  in  a  particular  nuxture^U.       <        ^luu.) 
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complained  generally  about  the  burden 
imposed  by  Proposition  65's  "no 
significant  risk"  option,  none  provided 
sufficient  information  addressing  the 
specific  point  at  issue  here — that  is, 
whether  any  business  producing  a 
mixture  with  a  chemical  which  would 
not  require  hazard  communication 
under  the  Federal  standard  was  required 
by  Proposition  65  to  provide  a  warning. 
Rather,  the  examples  provided  by  the 
commanlors  tend  to  bolster  the  opposite 
point  of  view. 

One  commentor,  Chemspec,  for 
example,  stated  that  it  was  "sued  by  a 
private  bounty-hunter  under  California's 
Proposition  65  for  our  products  that 
contain  nitrilotriacetic  acid  and  its  salt 
(NTA),  which  appear  on  the  Proposition 
65  chemical  list"  as  a  carcinogen.  In 
response  to  the  threatened  suit,  the 
Chemspec  states,  it  produced  two 
consultant  reports  demonstrating  that 
not  "only  did  both  risk  assessments 
predict  exposures  well  below  any 
warning  threshold,  both  independent 
risk  assessments  cross-correlated.  The 
bounty-hunter,  however,  simply 
dismissed  the  results  out  of  hand,  and 
threatened  to  leave  the  question  to  a 
'battle  of  experts'  trial."  Ex.  18-127;  see 
also  Ex.  18-174,  page  47. 

The  lawsuit  against  Chemspec 
involved  nitrilotriacetic  acid  (NTA), 
trisodium  nitrilotriacetate  (NTA-Nas) 
and  1,  4-Dioxane.  Ex.  18-174B. 
Attachment  25,  Exhibit  3  (settlement 
agreement).  One  consultant's  report  (18- 
127A)  addresses  NTA-Naj  and  indicates 
that  Chemspec  primarily  sells  two 
carpet  cleaning  agents  in  California, 
"powdered  Formula  90  and  liquid 
Formula  n ,"  which  "typically  contain 
4.6  percent  NTA-Nas  and  6.5  percent 
NTA-Na3  respectively  "  The  second 
consultant's  report  addresses  NTA,  with 
respect  to  a  variety  of  both  consumer 
and  occupational  products."  The 
consultant's  analysis  indicates  that 
NTA's  concentration  in  all  of  these 
products  is  .1%  or  greater.  See  18-127B, 
pages  14-20. 

Given  the  fact  that  NTA  and  NTA-Na3 
are  present  in  these  products  at 
concentrations  of  0.1%  or  greater,  the 
Federal  Hazard  Communication 
Standani  .nxjuires  appropriate  hazard 
warnings  regardless  of  the  consultant's 
j)r(idictions  about  ultimate  exposure. 


'♦Neilhnr  coasuJtant  s  report  sadresies  1.  4- 
Dioxaii<>  and  neither  Clhemapac  nor  tha Coalition 
mantiun  'his  r-hernicai  \\\  ihair  comioants. 
Contequenllv   ever  aismuinii  that  the  pnvate 
pUnLff  !•  umplaints  about  N'TA  and  NTTA-Naj 
ymn  withmit  menl  under  Proposition  SS,  OSHA 
oonid  not  oonclude  that  'hr  lawsLiit   a«  ■  wfaob,  had 
nolagai  bans   Similarly   to  ihp  f»t»ni  the  pnvate 
lawsuit  wa»  bas»d  upon    onsumer  product 
mpoaura.  OSHA  t  rtiviou  of  tiM  California  (tandard 
OOMki  have  ao  afldct. 


See  General  Carbon  Co.  v.  Occupational 
Safety  &■  Health  Review  Comm'n,  860 
F.2d  479,  483-85  (D.C.  Cir.  1988) 
(accepting  OSHA's  interpretation  of 
standard  as  requiring  manufacturer  to 
label  product,  even  where  product,  as 
ultimately  used  by  worker,  might  not 
pose  a  hazard).  Although  it  is  not 
entirely  clear  from  Chemspec's 
comments  or  the  remaining  material  in 
the  record,2o  it  is  possible  that 
Chemspec  believes  the  low 
concentrations  and  exposure 
assessments  relieve  it  of  any  burden  to 
provide  hazard  warnings.  This,  if  true, 
would  be  an  incorrect  assumption. 

Articles:  The  Coalition  (Ex.  18-174) 
alleges  that  Proposition  65  treats 
"articles"  differently  than  the  Federal 
standard.  OSHA  concludes  that  this  is  a 
distinction  without  a  difference. 

The  Federal  standard  defines  an 
"article"  as: 

a  mannfactured  item  other  than  a  fluid  or 
particle:  (I)  Which  is  formed  to  a  specific 
shape  or  design  during  manu&cture;  (ii) 
which  has  end  use  function(sJ  dependent  in 
whole  or  in  p>art  upon  its  shape  or  design 
during  end  use;  and  (iii)  which  undn-  normal 
conditions  of  use  does  not  release  more  than 
very  small  quantities,  e.g.,  minute  or  trace 
amounts  of  a  hazardous  chemical  (as 
determined  under  paragraph  (d)  of  this 
section),  and  does  not  pose  a  physical  hazard 
or  health  risk  to  employees. 

29  CFR  §  1910.1200(c).  Articles  are 
specifically  exempt  bom  coverage  under 
the  Federal  standard;  however, 
manufacttirers  bear  the  burden  of 
proving  that  the  product  is  an  article  as 
defined  in  Section  1910.1200(c).  29  CFR 
§  1910.1200(b)(6)(iv).  Establishing 


™  Although  the  Coalition  maintains  that 
Chemspec  "labeled  their  products  and  distributed 
MSDSs  in  full  compliance  with  the  Federal 
standard"  (Ex.  ia-1 74,  page  47),  the  Coalition  doe* 
not  (tate  whether  "full  compliance"  included 
labeling  and  MSDSs  for  all  of  the  chemicals  and 
products  involved  in  this  lawsuit.  Chemspec  itself 
does  not  address  this  issue  and  there  is  no 
indication  that  it  ever  attempted  to  argue  that, 
because  it  was  in  "full  compliance"  with  the 
Federal  standard,  it  waa  in  oompliance  with 
Proposition  65.  As  discuaaed  in  Saction  IILfi.2, 
where,  as  ban,  a  chamical  is  covered  by  both 
Prt>poattiaa  65  and  general  Suta— and  Federal- 
hazard  comimmicitioo  requirements,  compliance 
with  the  giaani  9l»ie  standard  constitutes 
complianoa  with  ProposuioD  65.  and  tbe 
compliance  requiivmenu  of  the  State  and  Federal 
standards  are  virtually  identical.  The  omission  of 
this  issuci  from  Chemspec's  or  the  CoaliticM's 
diKusstan  suggfsls  thai  dMSHpac aiglil hava 
believed  tl)«  Federal  standard  impoaad  no 
obligations  for  tne  partirular  products  in  qiiaatiou 
On  the  Hnei  haod  th«  record  contaiiu  MSDSs  for 
two.  and  «  ladel  for  one  of  Ciiemsoet  s  products. 
all  of  whifh  contain  what  appear  'r  oe  tiazard 
cotununica tion  warnings  for  'he  unerriKais 
involved  her«  Ex   ifr  i:'   ;»  :;~*    B»^use  the 
lawsuit  mvolveo  twBnt>-one  iy..>ier  prod ucl.-. 
however.  OSH,^  c*iino«  delermine  Aaethsi 
Chanapec  beimve^  ;t  was  id  comphance  with  the 
Fadarai  atandanl 


exemption  requires  the  mamufacturer  to 
show,  inter  alia,  that  the  product  poses 
no  health  risk.  Sec'y  of  Labor  v.  Holly 
Springs.  16  BNA  OSHC  1856  (June  16, 
1984). 

Proposition  65  does  not  have  a 
similarly  explicit  exemption  for 
"articles";  however,  as  a  practical 
matter,  a  manufacturer  can  establish  a 
California  exemption  for  a  product 
which  is  a  Federal  "article"  by  showing 
that  the  product  poses  no  significant 
risk  (or  no  observable  effect,  in  the  case 
of  reproductive  toxins).  Under  both  the 
Federal  and  California  standards,  then, 
the  manufacturer  bears  the  burden  of 
proving  that  the  product  poses  no  health 
risk  and  the  distinction,  as  initially 
noted,  is  one  without  a  difference.^! 

Pesticides:  The  Federal  standard 
exempts  from  labeling  requirements 
"[a)ny  pesticide  as  such  term  is  defined 
in  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (7  U.S.C.  §  136  et 
seq.),  when  subject  to  the  labeling 
requirements  of  that  act  and  labeling 
regulations  issued  imder  that  Act  by  the 
Environmental  Protection  Agency."  29 
CFR  §  1910.1 200(b)(5)(I).  In  its  1994 
amendment  of  the  Federal  standard, 
OSHA  further  indicated  that,  following 
EPA's  promulgation  of  its  Worker 
Protection  Standard  for  Agricultural 
Pesticides,  OSHA  agreed  "not  to  cite 
employers  who  are  covered  under  EPA's 
final  rule  with  regard  to  hazard 
communication  requirement/^for 
pesticides.  '  59  FR  6126,  6143  (February 
9, 1994). 

The  Western  Wood  Preservers 
Institute  (Ex.  18-2)  objects  to 
Proposition  65's  application  to 
arsenically-treated  wood  products.22 
The  Institute  also  outlined  a  settlement 
agreement  it  reached  with  a  private 
plaintiff,  under  which  members  of  the 
industry  provide  Proposition  65 
warnings  via  ink  stamps  or  end  tags.  In 
this  context,  arsenic  is  a  pesticide  and 
thus  would  be  subject  to  regulation  by 
EPA  rather  than  OSHA.  The  National 
Cotton  Council  (Ex.  18-159)  objected 


'■  h  is  tnie  that  the  Califcmia  standard  outliaas 
specific  requirements  for  proving  "no  sigmficant 
risk"  and  the  Federal  does  not.  See  22  CCR 
K 12705-12821.  OSHA.  however,  has  never 
dictated  to  the  States  aocactly  how  they  must 
intar^vet  phraaaa audi  aa  "no  significant  risk."  In 
any  caaa.  no  nonnnantoi  has  come  forward  with 
avidanca  compving  the  burdans  of  proving  "do 
significant  risk"  under  tbe  State  and  Federal 
standards. 

°  In  terms  of  product  clause  analysis,  WWPI's 
comments  focus  solely  on  an  alleged  burden  placed 
upon  out-of-state  manufacturers  «>»ipping  treated 
wood  into  California.  OSHA't  finding  that 
California  may  not  apply  its  State  plan  standards  to 
out-of-state  manufacturers  should  ameliorate 
WWPI's  concani.  In  additioD,  thaas  products  have 
I  which  are  not  adtoHad  by  this 


an^B 
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more  broadly  to  Proposition  65 's 
application  to  pesticides,  noting  that 
"the  Federal  HCS  does  not  require 
labeling  of  pesticides! |,  which  are 
covered  by  U.S.  EPA  regulations, 
whereas  the  CA  Governor's  Listd  *   *   * 
includes  many  pesticides."  [footnotes 
omitted). 

OSHA  finds  that  neither  comment 
provides  a  basis  for  rejecting  the  State 
standard.  First,  where  pesticides  are 
concerned,  compliance  with  Proposition 
65  in  the  occupational  setting  is  based 
upon  compliance  with  California's 
Pesticides  and  Worker  Safety 
Requirements.  See  3  CCR  §§6701-6761, 
as  incorporated  into  the  State  plan  by  8  . 
CCR  §  5194(b)(6)(C)  and  22  CCR 
§  12601(c)(1)(C).  Neither  the  Western 
Wood  Preservers  nor  the  Cotton  Council 
alleges  that  compliance  with 
California's  worker  pesticide  regulations 
has  proven  burdensome  in  the  past.^^ 
With  respect  to  the  settlement  outlined 
by  the  Wood  Preservers,  the  comment 
provides  insufficient  information  for 
OSHA  to  determine  whether 
occupational  exposures  were  involved: 
assuming  they  were,  however.  Section 
12601(c)  of  OEHHA's  occupational 
regulations  provides  that  compliance 
with  California's  worker  pesticide 
regulations  constitutes  compliance  with 
Proposition  65.  The  Institute's  member 
companies,  therefore,  faced  no 
additional  compliance  burden  under 
Propositioik65  which  they  did  not  face 
as  a  result  of  the  worker  pesticide 
regulations.  The  voluntary  settlement 
reached  by  the  Institute  does  not  negate 
the  defense  available  through  Section 
12601(c).  The  industry  simply  failed  to 
avail  itself  of  that  defense. 

Second,  to  the  extent  these 
commentors  object  to  "labeling" 
requirements  allegedly  imposed  by 
Proposition  65,  they  overlook  the  Ninth 
Circuit's  decision  in  Chemical 
Specialties  Manufacturers  Ass'n  v. 
Allenby.  958  F.2d  941  (9th  Cir.  1992), 
cert,  denied  506  U.S.  825  (1992).  In 
CSMA,  the  court  found  that  Proposition 
65  does  not  require  labeling  and  that,  if 
it  did,  the  law  would  be  preempted  by 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  958  F.2d  at 
945.  Consequently,  pesticide 
manufacturers  and  users  cannot  be 
required  by  private  plaintiffs  enforcing 
Proposition  65  to  provide  particular 
labeling. 

Aflatoxins:  The  National  Cotton 
Council  (18-154)  argues  that 
Proposition  65  covers  aflatoxins,  a 
biological  hazard,  whereas  the  Federal 
standard  does  not.  The  Council  is 


"California  promulgated  the  regulation* 
referaocad  in  Sectioa  12eoi(c)  in  1988. 


correct.  The  Federal  Hazard 
Communication  Standard  does  not 
require  wfunings  for  aflatoxins  or  other 
biological  hazards.  This  is  because 
aflatoxins  do  not  come  within  the  scofrn 
of  the  Federal  standard,  which  was 
"intended  to  address  comprehensively 
the  issue  of  evaluating  the  potential 
hazards  of  chemicals,  and 
communicating  information  concerning 
hazards"  (emphasis  added).  29  CFR 
§  1910.1200(a)(2).  In  1994,  OSHA 
specifically  amended  the  standard  to 
reflect  this  fact,  adding  Section 
1910.1200(b)(6)(xii),  which  exempts 
biological  hazards.  29  CFR 
§  1910.1200(b)(6)(xii).  OSHA  then 
explained  that: 

Although  OSHA  has  never  considered 
either  radioactivity  or  biological  hazards  to 
be  covered  by  the  HCS,  OSHA  has  received 
inquiries  regarding  such  coverage,  and 
therefore  added  specific  exemptions  for  these 
types  of  hazards  in  the  NPRM.  *   •   *  OSHA 
believes  that  this  particular  rulemaking  is 
more  appropriately  limited  to  chemical 
hazards,  although  OSHA  does  not  discourage 
employers  from  including  coverage  of  such 
agents  in  their  hazard  communication 
programs. 

59  FR  6126,  6155  (February  9, 1994). 

It  is  unclear  whether  Cal/OSH's 
incorporation  of  Proposition  65  into  the 
State  plan  was  intended  in  bring 
aflatoxins  (and  other  biological  hazards) 
within  the  scope  of  the  State  plan.  In 
practical  terms,  aflatoxins  would  be 
unlikely  to  present  an  occupational 
hazard:  their  presence  on  the 
Proposition  65  most  likely  relates  to  the 
hazard  they  present  in  consumer 
products  which,  as  stated  previously, 
will  not  be  affected  by  OSHA's  decision. 
If  the  State  does  not  intend  to  bring 
aflatoxins  within  the  scope  of  the  State 
plan,  California  need  not  establish  that 
Proposition  65 's  coverage  of  biological 
hazards  meets  the  requirements  of 
Section  18(c)(2). 

If  the  State  does  intend  to  apply  its 
Hazard  Communication  Standard  to 
biological  occupational  hazards,  OSHA 
finds  that  Section  18(c)(2)  does  not 
prohibit  the  State  from  doing  so.  As 
OSHA  stated  in  the  1994  preamble,  the 
Federal  exclusion  of  biological  hazards 
was  not  intended  to  discourage 
employers  bom  including  these  hazards 
in  their  hazard  communication 
programs.  A  State  standard  covering 
biological  hazards  is  more  effective  than 
a  Federal  standard  which  does  not  cover 
such  hazards.  In  addition,  there  is  no 
evidence  that  coverage  of  biological 
hazards  would  impose  an  undue  burden 
on  commerce.  Only  one  conunentor  (the 
Cotton  Council)  raised  this  issue  and  it 
presented  no  evidence  of  Proposition  65 


enforcement  actions  involving 
occupational  biological  hazards. 

California  Non-Chemical 
Manufacturers:  The  Coalition  argues 
that  the  California  standard  increases 
the  kinds  of  products  to  which  hazard 
communication  requirements  apply  by 
requiring  manufacturers  other  than 
chemical  manufacturers  (e.g.  truck 
manufacturers)  to  provide  warnings.  Ex. 
18-174,  page  28.  Based  upon  OSHA's 
findings  on  the  out-of-state 
manufacturers  issue  (see  Section  II. D), 
the  State  plan  will  not  regulate  out-of- 
state  vendors;  this  finding  may  moot  the 
bulk  of  the  Coalition's  objections.  The 
question  remains,  however,  whether  the 
California  standard  covers  in-state 
manufacturers  other  than  chemical 
manufacturers  (hereafter  "non- 
chemical"  manufacturers),  which  would 
make  its  coverage  more  expansive  than 
the  Federal  standard,  which  applies 
only  to  chemical  manufacturers  as 
manufacturers.  As  discussed  in  Section 
II.D,  above,  California's  position  on 
application  of  its  standard  to  non- 
chemical  manufacturers  is  unclear.  On 
the  one  hand.  California's  incorporation 
of  Proposition  65  imposes  the  law's 
obligations  upon  "employers"  (8  CCR 
§  5194(b)(6))  and  defines  an 
"occupational  exposure"  as  one 
occurring  "in  the  workplace  of  the 
employer  causing  the  exposure,  to  any 
employee."  22  CCR  §  12601(c),  as 
incorporated  into  the  California 
standard  by  8  CCR  §  5194(b)(6)(C).  This 
regulatory  language  suggests  that  the 
State  plan  would  subject  a  manufacturer 
to  Proposition  65  requirements  only  if 
the  manufacturer  was  an  "employer" 
within  the  meaning  of  the  State  plan 
and  only  with  respect  to  the 
manu£act\u«rs'  particular  employees. 

On  the  other  hand,  the  California 
Attorney  General  has  argued  that  the 
State  plan's  Proposition  65  requirements 
also  apply  to  manufacturers  other  than 
chemical  manufacturers  (hereafter  "non- 
chemical  manufacturers").  The  Attorney 
General's  position  appears  to  be  based 
upon  the  Cact  that  some  products  of  non- 
chemical  manufacturers  may  be 
combined  with  a  chemical  to  produce  a 
hazardous  chemical.  For  example,  an 
industrial  truck  uses  diesel  fuel,  which 
produces  exhaust  which  is  a  hazardous 
chemical.  See  Ex.  18-156.  The  Attorney 
General  also  has  taken  the  position  that 
Section  12601  (c)'s  definition  of  an 
"occupational  exposure"  does  not  limit 
the  State  plan's  Ptoposition  65  coverage 
to  the  duties  owed  by  manufacturers  to 
their  own  employees.  Rather,  the 
Attorney  General  has  maintained  that 
the  State  plan  imposes  obligations  upon 
manufacturers  in  their  relation  to  the 
employees  of  other  businesses. 
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Consequently,  it  appears  that  California 
may  extend  hazard  communication 
requirements  to  non-chemical 
manufacturers  in  their  role  as 
manufacturers,  which  exceeds  the  scope 
of  tne  Federal  standard.^*  Ex.  18-174, 
Attachment  31. 

OSHA  finds  that  this  potential 
difference  in  coverage  between  the 
Federal  and  State  standards  does  not 
violate  Section  18(c).  Facially, 
application  of  hazard  communication 
requirements  to  non-chemical 
manufacturers  should  lead  to  more,  not 
less,  efiiective  protection  for  employees 
and  there  is  no  evidence  suggesting 
otherwise.  Accordingly,  OSHA  finds 
that  this  requirement  does  not  result  in 
less  effective  protection.  Application  of 
Proposition  65  to  California  non- 
chemical  manufacturers  also  does  not 
violate  the  product  clause. 

Proposition  65,  by  its  terms,  applies 
only  to  exposures  occurring  within 
California.  Goods  which  are 
manufactured  in  California  by  California 
employers  and  which  remain  in  that 
State  do  not  enter  interstate  commerce, 
and  reqiiirements  applicable  to  such 
products  do  not  constitute  a  burden  on 
interstate  commerce  .\ithough  some 
manufacturers  maintain  that  they 
cannot  distinguish  between  goods  that 
will  be  shipped  to  pomts  in  California 
and  goods  that  will  be  shipped 
elsewhere  (and  they  therefore  may  elect 
to  apply  Proposition  65  warnings  to  all 
products  re^rdless  of  destination),  the 
manufacturer's  voluntary  assumption  of 
such  a  task  is  not  imposed  by 
Proposition  65's  terms.  Finally,  even 
assuming  that  non-chemical 
manufacturers  are  induced  by 
Proposition  65  to  provide  labeling  not 
otherwise  required  by  hazard 
communication  requirements,  they  have 
submitted  no  concrete  evidence 
establishing  the  extent  of  the  burden 
imposed. 

4.  Substantive  Differences  Between 
the  Federal  and  General  California 
Standards 

In  addition  to  the  objections  raised  to 
the  Proposition  65  elements  of  the 
California  standard,  commentors  have 
objected  to  several  parts  of  the  general 
(i.e.  non-Proposition  65)  California 
standard.  These  objections  relate  to 
trade  secret  issues;  the  failure  of  the 
State  standard  to  exclude  all  substances 
excluded  by  the  Federal  standard;  and 


'^  California  has  the  power  to  impose  hazard 
communication  requiremeDts  obligations  upon  all 
employers  (in  their  role  as  employers)  located 
wittun  the  State.  The  California  standard  does  not 
exceed  the  Federal  in  this  respect.  Equally  clearly, 
and  as  discussed  above,  it  cannot  impose  such 
obligation*  upon  out-of-state  employers  under  the 
State  plan. 


a  requirement  in  the  State  standard  that 
potential  health  risks  be  described  "in 
lay  terms." 

Trade  Secrets:  Some  commentors 
allege  that  the  California  Hazard 
Communication  Standard  does  not 
provide  adequate  protection  for  trade 
secrets,  as  required  by  OSHA.  OSHA's 
genertil  State  plan  regulations  at  29  CFR 
§  1902.4(c)(viii)  require  that  a  State  plan 
provide  adequate  safeguards  to  protect 
trade  secrets,  by  such  means  as  limiting 
access  to  such  trade  secrets  to 
authorized  State  officers  or  employees 
and  by  providing  for  the  issuance  of 
appropriate  orders  to  protect  the 
confidentiality  of  trade  secrets. 

Shell  Oil  Company  and  Elf  Atochem 
North  America,  Inc.,  maintain  that  the 
California  standard  does  not  meet  this 
criterion  because  it  allows  access  to 
trade  secrets  by  safety  professionals  who 
are  not  State  officials  or  employers.  Ex. 
18-160.  Other  commentors  assert  that 
the  California  requirement  that  Material 
Safety  E)ata  Sheets  (MSDS)  contain  the 
Chemical  Abstract  Service  number  will 
jeopardize  trade  secrets  by  allowing 
outsiders  to  determine  the  composition 
of  products.  Exs.  18-40,  18-154.  The 
Federal  standard  does  not  require 
inclusion  of  the  CAS  number.  The  Color 
Pigments  Manufacturers  Association 
alleges  that  the  California  standard  fails 
to  require  health  and  safety 
professionals  to  treat  trade  secrets 
confidentially.  Ex.  18—40. 

The  California  Hazard 
Communication  Standard  allows 
disclosure  of  information  to  both  safety 
and  health  professionab,  while  the 
Federal  Hazard  Communication 
Standard  requires  disclosure  only  to 
health  professionals.  The  inclusion  of 
health  professionals  in  the  Federal 
standard  extends  trade  secret  access 
beyond  State  officials  and  employers, 
the  groups  previously  listed  in  the 
general  State  plan  regulation.  The  State 
argues  that  its  provision  further 
broadening  access  to  safety 
professionals  is  more  protective  of 
worker  safety,  because  many  safety  and 
health  programs  are  managed  by  safety 
professionals  who  have  both  safety  and 
health  expertise.  Importantly,  the  State 
requires  all  persons  receiving  such  trade 
secret  information  to  treat  it 
confidentially  8  CCR  §  5194(I)(3)(E}. 
OSHA  finds  that  California  has  adequate 
reason  to  extend  disclosure  to  safety 
professionals  and  that  this  extension  of 
access  does  not  result  in  less  effective 
protection  of  trade  secrets.  In  addition, 
while  requiring  that  CAS  niunbers  be 
included  on  a  MSDS,  the  standard  also 
provides  an  exemption  for  trade  secrets. 
8  CCR  §  5194(I)(1).  Therefore,  OSHA 
finds  that  the  State  standard's  protection 


of  trade  secrets  is  in  accordance  with 
State  plan  requirements. 

California's  Omission  of  Federal 
Exemptions  and  Exclusions:  The 
Chemical  Manufacturers  Association 
(CMA)  generally  protests  that  the 
California  standaixi  does  not  include 
"the  exemptions  and  exception  added  to 
the  Federal  HCS  in  1994."  Ex.  18-154, 
page  12.  One  of  these  differences,  the 
Federal  exclusion  of  biological  hazanis, 
is  discussed  above  (see  "Aflatoxins  ").  In 
any  esse,  however,  CMA  does  not 
explain  how  this  diffierence  results  in  a 
less  effective  standard  or  produces  a 
biirden  on  commerce  and,  in  fact,  states 
that  the  differences  between  the  Federal 
and  general  California  standard  "in 
practice  *   •   •  have  not  presented 
significant  problems  for  employers  and 
manufacturers."  Id.,  i>age  4.  Logically,  if 
California's  standard  is  stricter  than  the 
Federal  standard,  it  should  result  in 
more  effective  protection  for  workers. 
OSHA  therefore  concludes  that 
California's  failure  to  adopt  all  of  the 
exemptions  or  exceptions  added  to  the 
Federal  standard  in  1994  does  not 
require  rejection  of  the  standard. 

California's  Requirement  for  Use  of 
Lay  Terminology  on  MSDSs:  The  general 
Califomia  standard  requires  that  an 
MSDS  include  "(a)  description  in  lay 
terms,  if  not  otherwise  provided,  *  •  • 
of  the  specific  potential  health  risks 
posed  by  the  hazardous  substance 
intended  to  alert  any  p>erson  reading  the 
information."  8  CCR  §  5194(g)(2)(M). 
The  Federal  standard  does  not  include 
this  language,  but  does  require  that  the 
MSDS  describe  "[tjhe  hetilth  hazards  of 
the  hazardous  chemical,  including  signs 
and  symptoms  of  exptosure,  and  any 
medical  conditions  which  are  generally 
recognized  as  being  aggravated  by 
exposure  to  the  chemical."  29  CFR 
§  1910.1200(g)(2)(iv).  The  Chemical 
Manufacturers  Association  objects  to  the 
California  requirement  but,  again,  does 
not  explain  how  it  could  resuh  in  less 
effective  protection  or  impose  an  undue 
burden  upon  commerce.  Ex.  18-154, 
page  12.  See  also  Ex.  18-121. 
Califomia's  requirranent  for  the  use  of 
lay  terminology  on  MSDSs  does  not 
appear  to  undermine  the  potential 
effectiveness  of  its  standard.  Indeed,  in 
a  1990  grant  program  announcement, 
OSHA  recognized  that  the  use  of  lay 
language  on  MSDSs  may  enhance 
worker  understanding  of  hazards.  55  FR 
18195  (May  1, 1990).  There  also  is  no 
evidence  that  a  requirement  for  the  use 
of  lay  terminology  would  pose  an  luidue 
biutien  on  commerce.  As  similarly 
discussed  in  the  context  of  Proposition 
65  (see  Section  III.B.2),  "appropriate" 
hazard  warnings  should  be  "clear  and 
reasonable';  warnings  which  use  lay 
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terminology  should  meet  both 

requirements. 

5.  Supplemental  Enforcement 

The  most  extensive  comments  to 
OSHA  about  PropHJsition  65  have  come 
from  businesses  concerned  about  their 
vulnerability  to  lawsuits  brought  by 
private  plaintiffs  under  Proposition  65. 
Commentors  also  have  raised  some 
objections  to  the  pajlicipation  of  the 
California  Attorney  General  and  local 
prosecutors  in  E*roposition  65  actions, 
which  are  discussed  in  Section  lI.E. 

Proposition  65*8  supplemental 
enforcement  provisions  are  the  one  area 
where  the  California  standard  does 
differ,  clearly  and  signiRcantly,  from  the 
Federal  standard.  OSHA  nevertheless 
finds  that  this  private  right  of  action 
does  not  render  the  California  standard 
imapprovable.  The  OSH  Act  does  not 
prohibit  the  States  from  &shioning  their 
own  enforcement  strategies  and  the 
private  right  of  enforcement,  as  a 
supplement  to  standard  Cal/OSHA 
enforcement,  violates  none  of  the 
provisions  of  Section  18.  OSHA  notss 
that  Cal/OSHA  continues  to  enforce  its 
Hazard  Communication  Standard, 
issuing,  for  example,  citations  for  almost 
1000  violations  of  the  standard  during 
Fiscal  Year  1996. 

Before  outlining  its  decision  on  tkis 
issue  in  more  detail,  OSHA  notes 
initially  that  most  of  the  anecdotal 
evidence  supplied  by  commentors  about 
the  burdens  created  by  this  private  right 
of  enforcement  involved  consumer  or 
environmental  (eitker  in  addition  to,  or 
instead  of,  occupational)  exposures  to 
chemicals.  E.g.  Exs.  18-133,  18-137, 
18-149.  18-162.  Again,  OSHA's 
decision  on  the  approvability  of  the 
State  occupational  standard  cannot 
affect  Proposition  65 's  consumer  and 
environmental  applications. 

Effectiveness:  Industry  commentors 
gcmerally  maintain  that  Proposition  65's 
supplemental  enforcement  provision 
does  not  enhance  the  California 
standard's  effectiveness  and  may,  in 
fact,  render  the  standard  less  effective. 
E.g.  Exs.  18-65, 18-143, 18-150, 18- 
160,  18-182,  18-174.  Most  of  the 
comments  also  involve  other  allegations 
of  Section  18  violations.  For  example, 
some  commentors  believe  that 
Proposition  65  enforcement  is  less 
effective  because  Cal/OSHA  generally  is 
not  involved  in  the  suits  or  because 
private  plaintiffs  do  not  meet  the  OSH 
Act's  requirement  for  "qualified 
f>ersonnel."  These  issues  are  discussed 
separately,  above. 

The  remaining  general  allegation  of 
ineffectiveness  involves  some 
commentors'  beliefs  that  most  lawsuits 
brought  by  private  plaintiffs  under 


Proposition  65  are  frivolous.  As  noted 
previously,  much  of  this  anecdotal 
evidence  appears  to  concern  lawsuits 
involving  consumer  or  environmental 
exposures,  which  are  beyond  OSHA's 
jurisdiction.  In  addition.  OSHA's  review 
was  made  more  difficult  by  a  general 
failure  to  the  commentors  to  provide 
specific  information.  In  many  cases, 
commentors  alleged  that  they  were  in 
compliance  with  the  Federal  standard 
and  were  unfairly  sued  by  private 
plaintifb.  Their  comments,  however, 
did  not  provide  sufficient  information 
for  OSHA  to  determine  whether  they 
were,  in  fact,  in  compliance  with  the 
Federal  standard.  Moreover,  based  upon 
the  evidence  in  the  comments,  none  of 
the  commentors  alleging  that 
Proposition  65  supplemental  lawsuits 
are  frivolous  has  ever  actually  moved  a 
California  court  to  dismiss  a  lawsuit  as 
frivolous.  Many  have  accepted 
settlements  that  imposed  requirements 
equal  to  or  beyond  those  aske«l  by  the 
California  Hazard  Communication 
Standard  and  Proposition  65." 

On  its  face,  a  supplemental 
enforcement  provision  should  make  a 
State  standard  more,  not  less,  effective 
because  it  provides  an  additional 
method  of  ensuring  that  a  standard  is 
followed.  If  a  defendant  subfect  to  a 
Proposition  65  lawsuit  believes  that  the 
complaint  is  fidvolous,  it  should  bring 
that  complaint  to  the  attention  of  the 
court  considering  the  lawsuit.  In  any 
case,  given  the  absence  of  specific 
information  about  the  lawsuits 
involved,  OSHA  cannot  determine  that 
private  lawsuits  filed  under  Proposition 
65  have  resulted  in  less  effective  worker 
protection. 

On  the  other  hand,  there  does  appear 
to  be  some  evidence  that  Proposition 
65's  supplemental  enforcement 
provision  has  led  to  better  enforcement 
of  California's  Hazard  Communication 
Standard  generally.  For  example,  the 
Environmental  Defense  Fund  et  al.  (Ex. 
18-163)  note  the  case  of  Gonzalez  v. 
Rubber  Stampede,  Alameda  Superior 
Court  No.  714908-3).  in  which  a 
company  which  initially  had  no  hazard 
communication  program  was  sued  by 
one  of  its  workers.  Settlement  of  the 
lawsuit  led  to  the  company's  agreement 
to  hire  a  hazard  communication 
consultant  and  to  implement  the 
consultant's  recommendations  within 
ninety  days.  See  Exs.  18-163  (page  10, 
note  15)  and  18-155C  (page  30). 

Similarly,  in  Badeneil  v.  Zum 
Industries  et  al..  No.  92-2993  (CD.  Cal.). 


"The  only  comnienter  to  addreM  this  iuue  states 
that  no  defendant  has  ever  moved  to  dismiss  a  suit 
he  filed  as  frivolous.  The  record  contaiiu  no 
evidence  contradicting  this  assertion.  Ex.  IS- 167. 


Wilkinson  Regulator,  a  manufacturer  of 
brass  parts,  was  sued  under  Proposition 
65  by  four  workers,  two  of  whom  had 
elevated  blood  lead  levels  requiring 
medical  intervention.  The  company  was 
not  following  the  Cal/OSHA  lead 
standard  and  its  hazard  communication 
program  apparently  did  not  include 
information  about  lead.  The  Federal 
court  ordered  Wilkinson  to  request 
inspections  by  Cal/OSHA  and  the 
company  ultimately  agreed  to  comply 
with  all  OSHA-reconunended 
prtx:edures  and  to  adhere  to  the  lead 
standard.  Wilkinson  also  was  charged 
with  violating  Proposition  65's 
environmental  exposure  provisions  by 
dumping  lead-laden  rinse  water;  the 
court  ordered  the  company  to  clean  up 
any  lead  contamination  that  resulted 
from  that  activity.  Ex.  18-163.  page  10 
n.  15;  see  also  Ex.  18-155C.  page  24. 

Cal/OSHA's  resources,  like  those  of 
any  government  agency,  are  necessarily 
limited.  Accord  Carnation  Co.  v.  Sec'y., 
641  F.2d  801.  805  (9th  Cir.  1981).  Given 
this  fact,  both  Federal  and  State  laws 
provide  an  incentive  for  voluntary 
compliance.  The  State  may  reasonably 
determine  that  supplemental  private 
enforcement  will  produce  Hazard 
Communication  Standard  compliance  at 
more  workplaces  than  Cal/OSHA  could 
expect  to  visit,  as  it  apparently  did  in 
the  cases  involving  Wilkinson  and 
Rubber  Stampede. 

In  sum,  commentors  opposing  the 
standard  have  produced  no  reliable 
evidence  showing  that  Proposition  65's 
supplemental  enforcement  option  has 
resulted  in  less  effective  protection  for 
workers,  and  the  available  evidence 
indicates  that  California  could 
reasonably  conclude  that  this 
enforcement  method  has  resulted  in 
increased  protection  for  some  workers. 

Product  Clause:  The  primary 
objection  raised  by  industry 
commentors  to  Proposition  65's 
supplemental  enforcement  mechanism 
is  an  alleged  burden  on  commerce 
created  by  the  burden  of  litigating  cases 
in  California.  See.  e.g.  Exs.  18-23.  18- 
40.  18-41,  18-58,  18-65,  18-75.  Many 
of  these  comments  relate  to  the  burden 
imposed  upon  out-of-state  businesses. 
OSHA's  finding  that  supplemental 
lawsuits  caimot  be  brought  against  out- 
of-state  businesses  under  the  auspices  of 
the  State  plan  (see  Section  n.D.  above), 
therefore,  moots  many  of  these 
comments. 

None  of  the  comments  establish  a 
violation  of  the  product  clause.  The 
commentors  generally  cite  two 
competing  burdens  in  this  respect:  they 
either  may  settle  cases  brought  by 
private  plaintiffs  and  avoid  the  costs  of 
litigation,  or  they  may  litigate  cases  (and 
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possibly  avoid  any  award  of  damages). 
OSHA  finds  that  any  burden  impeded 
by  voluntary  settlements  reached 
between  businesses  and  private 
plaintiffs  in  individual  cases  is  not  an 
ludue  burden  on  conunerce  for 
purposes  of  the  product  clause. 
Although  some  commentors  attempt  to 
characterize  such  setdements  as 
"extortion"  (Exs.  lft-92,  18-145,  18- 
162),  there  is  no  evidence  to  support  the 
idea  that  these  settlements  have  been 
involxintary.  Nor  can  OSHA  assume,  in 
the  absence  of  specific  information,  that 
cases  that  are  voluntarily  settled  are 
without  merit. 

The  litigation  costs  cited  by  the 
commentors  (e.g.  Exs.  18-23,  18-40, 18- 
41,  18-58. 18-65,  18-75,  18-164)  also 
do  not  establish  an  undue  burden  on 
commerce.  To  begin  with,  it  seems 
questionable  whether  the  burden  of 
litigating  a  case  could  constitute  a 
burden  on  "commerce."  if  the 
substantive  requirements  at  issue  in  the 
litigation  are  legitimate  State 
requirements.  In  fact,  no  commentor 
cited,  and  OSHA  could  not  locate,  any 
cases  specifically  addressing  the  geiHn«l 
question  of  whether  a  law's  enforceBBBt 
provisions  can  burden  commerce  if  its 
substantive  provisions  do  not  The 
Siiprpmp  Court  has  reier  tt^d  the 
arguBient  that  a  State  statute  stiifting 
attorney  fees  violates  the  dormant 
commerce  clause  Missouri,  Kansas  &■ 
Texas  Railway  Co  of  Texas  v  Harris, 
234  I'.S   412.  416  (1914!   F»n)positioB 
65's  provision  for  attorney  s  foes 
therefore,  does  not  constitute  an  undue 
burden  on  commerce.  Ttie  only  other 
relevant  cases  are  two  decisions 
addressing  the  question  of  whether  an 
award  of  punitive  damages  could  create 
an  undue  burden  on  commerce.  Both 
courts  rejected  this  idea.  Dougherty  v. 
Firestone  Tire  &■  Rubber  Co..  85  F.R.D. 
693  (U.S.  District  Court  for  the  Northern 
District  of  Georgia,  1980);  Brotherton  v. 
Cehtex  Corp..  493  A. 2d  1337  (Superior 
Court  of  New  |ersey   Law  Division, 
March  15.  1985).  These  decisions 
suggest  that  the  penalties  available 
under  Proposition  65  also  do  not 
constitute  an  undue  burden  on 
commerce. 

The  dearth  of  relevant  case  law  on 
this  enforcement  issue  reflects  the  fact 
that  the  courts,  in  considering  cases 
under  the  Commerce  Clause,  do  not 
consider  the  enforcement  provisions  of 
particular  laws.  Rather,  these  decisions 
focus  on  burdens  posed  by  the 
substantive  aspects  of  particular  laws. 
The  courts'  focus  on  the  substantive 
aspects  of  laws  is  logical  because  the 
burden  of  litigating  a  case  is  not  a 
burden  on  "commerce."  The  product 
clause,  like  the  Commerce  Clause, 


"protects  the  interstate  market,  not 
particular  interstate  firms [.]  "  Exxon 
Corp.  V.  Governor  of  Maryland,  437  U.S. 
117, 127-28  (1978);  Kleenwell 
Biohazard  Waste.  48  F.3d  at  397. 

Although  burdens  on  individual 
businesses  could,  in  some 
circumstances,  add  up  to  a  burden  on 
the  interstate  market,  the  purely 
anecdotal  evidence  in  this  record  does 
not  support  such  a  finding.  OSHA 
received  156  comments  from  opponents 
of  the  standard,  but  only  about  fifteen 
provided  specific  information  about 
particular  lawsuits  and  the  burdens 
allegedly  imposed.  Most  of  these 
lawsuits  involved  out-of-state 
businesses,  many  of  whom  should  be 
exempt  from  enforcaaeot  under  the 
auspices  of  the  State  plan,  as  discussed 
in  Section  CD.  Almost  all  c^  these 
lawsuits,  as  stated  before,  involved 
voluntary  settlements,  which  have 
limited  relevance  to  OSHA's 
consideration  of  product  clause  issues. 
Many  cases  involved  consumer  and 
environmental  exposures;  the  expenses 
associated  with  settlements  or  litigation 
of  such  cases  are  nut  inpoeed  by 
Proposition  65 's  occupational 
applications. 

For  example  one  lawsuit  brought  to 
OSHA's  attention  was  4s  You  Sow  v. 
Shell  Oil,  Inc  This  rase   s  now  pending 
before  the  San  Frannsc  t  .Superior  Court 
Although  this  suit  appears  to  have 
occuj>atioual  aspet  ts  it\e  plaintiff's 
arguments ,als(j  fo<  us  on  potential 
exposure  to  consumers.  See  Ex.  18- 
174A.  Attachment  3  (plaintiff's 
pleading),  pages  3,  5,  14-15,  26. 
Furthermore,  several  of  the  issues 
pending  before  the  court  appear  to  turn 
on  the  proper  interpretation  of 
Proposition  §5  and  OEHHA 
regulations — e.g.  what  does  it  mean  to 
"icnowingly  and  intentionally"  expose 
someone  to  a  Proposition  65  chemical? 
Issues  relating  to  consumer  exposures 
are  beyond  OSHA's  jurisdiction.  Some 
additional  issues  do  involve  the 
intersection  between  Proposition  65  and 
the  Federal  Hazard  Communication 
Standard — i.e.  As  You  Sow  argues  that 
Shell's  warning  system  does  not  comply 
with  the  Federal  standard  (and  therefore 
does  not  comply  with  Proposition  65); 
Shell  argues  that  it  does.  See  Ex.  18- 
174A,  Attachment  3,  pages  18,  27-28 
and  Ex.  18-174B,  Attachment  12 
(defendant's  pleading),  pages  20-31. 
However,  OSHA  has  no  evidence 
showing  that  the  California  court  is  not 
capable  of  resolving  the  contested  issues 
fairly  and  reasonably. 

Finally,  even  where  the  commentors 
do  provide  information  about  expenses 
associated  with  lawsuits  which  were,  at 
least  in  part,  related  to  occupational 


exposures,  the  evidence  is  insufficient 
to  allow  OSHA  to  judge  the  quality  and 
extent  of  any  burden  imposed.  For 
example,  one  of  the  few  cases  about 
which  Information  is  available  is  As 
You  Sow's  lawsuit  against  Chemspec. 
See  Exs.  18-127,  18-174  (pages  47-48). 
Chemspec  itself  provided  no  specific 
information  about  the  financial  burden 
imposed  by  the  settlement  However, 
the  Coalition  states  that  Chemspec  paid 
$12,000  in  "  [djirect  costs  of  setUement" 
and  $40,000  "to  rework  labels,  MSDSs, 
and  reformulated  [sic]  products!. ] " 
Neither  Chemspec  nor  the  Coalition 
provided  information  regarding 
Chemspec's  financial  condition  or  the 
extent  to  which  Chemspec 
manufactured  or  sold  listed  chemicals, 
which  makes  it  Impossible  for  OSHA  to 
determine  the  relative  burden  imposed. 
In  addition,  it  is  unclear  wdiether 
Chemspec  was  in  compliance  with  the 
Federal  standard  for  tbe  chemicals  In 
question  prior  to  the  settlement  of  the 
lawsuit  See  Section  III.B.2.  Finally,  as 
noted  in  Section  in.B.3,  some  of  the 
products  involved  in  the  lawsuit  were 
consumer  products;  to  the  extent  the 
settlement  and  other  expenses  reflect 
costs  attributable  to  Proposition  65's 
consumer  applications,  those  expenses 
are  not  relevant  to  OSHA's 
consideration  under  the  product  clause. 

Accordingly,  there  is  insufficient 
evidence  in  the  record  to  allow  OSHA 
to  find  that  the  occupational  aspects  of 
Proposition  65  have  created  an  undue 
burden  on  interstate  commerce. 

C.  Inspections,  Employer/Employee 
Rights 

Some  commentors  also  addressed 
whether  Proposition  65's  private 
enforcement  mechanism,  as 
incorporated  into  the  State  plan,  meets 
OSHA  requirements  for  enforcement 
under  a  State  plan.  Including  employer 
and  employee  rights.  Section  18(c)(3)  of 
the  OSH  Act  requires  State  plans  to 
provide  for  a  "right  of  entry  and 
inspection  of  all  workplaces"  which  is 
at  least  as  effective  as  the  provisions  of 
the  Act.  OSHA  regulations  require  that 
a  State  plan:  provide  for  inspection  of 
covered  workplaces  in  the  State  where 
there  are  reasonable  grounds  to  believe 
a  hazard  exists  (29  ChK 
§  1902.4(c)(2)(I));  provide  an 
opportunity  for  employees  and  their 
representatives  to  bring  possible 
violations  to  the  attention  of  the  State 
agency  with  enforcement  responsibility 
(29  CFR  1902.4(c)(2)(ii));  provide  for  an 
employer  to  have  the  right  of  review  of 
violations  alleged  by  the  State, 
abatement  periods,  and  proposed 
penalties  (29  CFR  1902.4(c)(2)(xii));  and 
for  employees  or  their  representatives  to 
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have  an  opportunity  to  participate  in 
review  proceedings  (29  CFR 
1902.4(c)(2)(xii)). 

Several  industry  conunentors  allege 
that  because  the  Proposition  65 
supplemental  enforcement  provisions 
do  not  involve  on-site  insp>ections, 
walkaround  by  employer  and  employee 
representatives,  and  administrative 
review,  they  do  not  meet  these  criteria 
and  should  not  be  approved.  Exs.  18-41, 
18-58. 18-59. 18-65. 18-81.  18-96. 18- 
121. 18-134, 18-142.  18-144,  18-148. 
18-150.  18-152.  18-153.  18-154.  18- 
160. 18-164, 18-169,  18-174.  (No 
workers  or  organizations  representing 
their  interest  complained  about  the 
rights  afforded  employees,  however.) 
Some  commentors  believe  that 
businesses  are  not  given  adequate  notice 
of  alleged  Proposition  65  violations  and 
a  reasonable  amount  of  time  to  abate 
them  The  Industrial  Truck  Association 
asserted  that  OSHA  cannot  enforce 
without  conducting  an  inspection  and 
that  the  agency  therefore  cannot 
authorize  such  enforcement  by  a  State 
plan.  Ex.  18-160. 

Cal/OSHA  in  its  response  asserts  that 
as  long  as  it  continues  to  enforce  the 
Hazard  Communication  Standard  in 
accordance  with  its  approved  inspection 
procedures,  supplemental  private 
enforcement  does  not  need  to  meet  the 
criteria.  (Ex.  22) 

As  discussed  in  Section  I. A.  State 
plans  do  not  operate  under  a  delegation 
of  Federal  authority  but  under  their  own 
authority,  and  therefore  they  may  use 
methods  of  enforcement  not  included  in 
the  Federal  Act.  OSHA  finds  that  the 
private  enforcement  mechanism  of 
Proposition  65  incorporated  into  the 
State  plan  serves  only  to  supplement  the 
enforcement  providml  by  Cal/OSHA  and 
therefore  does  not  need  to  include  the 
same  enforcement  mechanisms  used  by 
Cal/OSHA.  Regular  State  plan 
enforcement  of  the  Hazard 
Communication  Standard,  including 
Proposition  65.  is  still  available. 
Employees  continue  to  have  the  right  to 
file  complaints  with  Cal/OSHA 
regarding  alleged  hazard 
communication  violations,  including  ' 
violations  of  Proposition  65.  and  to 
participate  in  inspections  and  review 
proceedings.  In  addition,  employees 
have  the  right  to  file  suits  under 
Proposition  65  and  may  file  amicus 
briefs  in  third-party  actions. 
Significantly,  neither  workers  nor 
organizations  representing  their 
interests  complained  of  the  rights 
afforded  to  employees  under 
Proposition  65 's  supplemental 
enforcement  provision. 

While  Proposition  65  does  not 
provide  for  the  setting  of  specific 


abatement  dates,  employers  must  be 
served  with  a  "Notice  of  Intent  to  Sue" 
before  a  private  suit  is  filed.  Some 
commentors  have  stated  that  these 
notices  have  been  inadequate  in  the 
past.  E.g.  18-133, 18-144.  18-164. 18- 
207.  Employers,  of  course,  have  all 
rights  available  under  the  judicial 
system  in  enforcement  proceedings  and 
may  bring  any  inadequacies  in  the 
notices  of  intent  to  sue  to  the  attention 
of  the  courts.  Moreover,  California 
recently  adopted  regulations  which 
clarify  the  notice  requirements  and 
require  greater  specificity  than  some 
previous  notices  of  intent  contained. 
See  22  CCR  §  12903  (effective  April  22, 
1997).  These  new  regulations  should 
alleviate  the  concerns  raised  in  the 
comments. 

D.  Qualified  Personnel 

Some  commentors  have  questioned 
whether  Proposition  65  as  incorporated 
into  the  California  Hazard 
Communication  Standard  complies  with 
the  OSHA  requirement  that  State  plans 
be  enforced  by  qualified  personnel. 
SecUon  18(c)(4)  of  the  OSH  Act  and  29 
CFR  §  1902.3(h)  require  that  the 
designated  agency  or  agencies  have  a 
sufficient  number  of  adequately  trained 
and  qualified  personnel  necessary  for 
the  enforcement  of  standards.  Several 
commentors  pointed  out  that  the 
prosecutors  and  private  citizens 
bringing  enforcement  actions  under 
Proposition  65  need  not  have  specific 
training  or  expertise  in  occupational 
safety  and  health.  Ex  18-63,  1»-150, 
18-160.  18-162.  18-166,  18-174.  In  its 
response,  California  maintains  that  as 
long  as  the  basic  hazard  communication 
requirements  are  enforced  by  qualified 
Cal/OSHA  personnel,  the  supplemental 
enforcement  need  not  meet  these 
criteria. 

OSHA  finds  that  since  the  designated 
agency,  which  enforces  hazard 
communication  requirements 
comparable  to  those  of  Federal  OSHA. 
does  have  qualified  personnel  to  enforce 
those  requirements,  there  is  no  violation 
of  this  requirement.  In  addition,  while 
actions  under  Proposition  65  may  be 
brought  by  prosecutors  or  private 
citizens,  the  decisions  in  these  cases  are 
made  by  State  courts,  which  are  also  the 
final  arbiters  in  contested  Cal/OSHA 
enforcement  actions. 

IV.  Decision 

Based  upon  the  analysis  set  forth  in 
Sections  II  and  III.  OSHA  approves  the 
California  standard,  including 
Proposition  65  and  its  supplemental 
enforcement  provision,  but  subject  to 
the  following  conditions,  which  are 
applicable  to  all  enforcement  actions 


brought  under  the  authority  of  the  State 
plan,  whether  by  California  agencies  or 
private  plaintiffs: 

•  Employers  covered  by  Proposition 
65  may  comply  with  the  occupational 
requirements  of  that  law  by  complying 
with  the  measures  provided  by  the 
OSHA  or  Cal/OSHA  Hazard 
Communication  Standard,  as  provided 
in  the  State's  regulations. 

•  The  designated  State  agency.  Cal/ 
OSHA.  is  responsible  for  assuring  that 
enforcement  of  its  general  Hazard 
Communication  Standard  and 
Proposition  65  results  in  "at  least  as 
effective"  worker  protection;  the  agency 
must  take  appropriate  action  to  assure 
that  court  decisions  in  supplemental 
enforcement  actions  do  not  result  in  a 
less  effective  standard  or  in 
inconsistencies  with  the  conditions 
under  which  the  standard  is  federally 
approved. 

•  The  State  standard,  including 
Proposition  65  in  its  occupational 
aspects,  may  not  be  enforced  against 
out-of-state  manufactiirers  because  a 
State  plan  may  not  regulate  conduct 
occurring  outside  the  State. 

With  these  conditions  in  mind,  OSHA 
has  determined  that 

(1)  The  California  standard  is  at  least 
as  effective  as  Federal  OSHA's  Hazard 
Communication  Standard.  With  a  few 
additions  which  do  not  undermine  (and 
may  enhance)  protection  of  employees' 
rights  to  know  about  workplace  hazards, 
the  standard  covers  the  same  chemicals 
and  concentration  of  chemicals  as  are 
covered  by  the  Federal  standard. 
Similarly^  the  California  standard,  like 
the  Federal  standard,  requires  clear  and 
reasonable  communication  of  hazard 
information.  The  standard  also 
adequately  protects  business  trade 
secrets.  Finally,  the  evidence  available 
to  OSHA  does  not  show  that 
supplemental  enforcement  of 
Proposition  65  has  resulted  in  less 
effective  enforcement  of  hazard 
communication  requirements. 

(2)  The  substantive  hazard 
communication  requirements  contained 
in  the  California  standard  are  applicable 
to  products  which  are  distributed  or 
used  in  interstate  commerce.  Consistent 
with  the  principle  set  forth  in  the  1983 
Federal  Hazard  Communication 
Standard,  OSHA  finds  that  the  standard 
is  applicable  to  products  in  the  sense 
that  it  permits  the  distribution  and  use 
of  hazardous  chemicals  in  commerce 
only  if  they  are  in  labeled  containers 
accompanied  by  material  safety  data 
sheets. 

(3)  The  California  standard  does  not  • 
pose  an  undue  burden  on  interstate 
conmierce.  The  substantive  differences 
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between  the  general  hazard 
communication  requirements  and  the 
Federal  hazard  communication  standard 
have  not  been  shown  to  pose  a  burden 
on  commerce.  In  addition,  the 
substantive  requirements  of  Proposition 
65  may  be  met  by  compliance  with  the 
general  Federal  and  State  hazard 
communication  requirements,  thus  not 
posing  any  additional  burden  on 
employers.  Finally,  based  on  the 
evidence  in  this  record,  neither 
financial  burdens  associated  with 
voluntary  settlement  of  Proposition  65 
cases  nor  the  burden  of  litigating  cases 
has  been  shown  to  create  an  undue 
burden  on  interstate  commerce  within 
the  meaning  of  the  product  clause. 

(4)  The  California  standard  is  required 
by  compelling  local  conditions.  The 
voters  of  California  have  a  legitimate 
and  compelling  local  interest  in 
determining  how  their  right  to  hazard 
information  can  best  be  protected. 

(5)  The  California  standard  also 
complies  with  the  remaining 
requirements  of  Section  18  of  the  Act. 
Cal/OSHA.  as  the  designated  State 
agency,  is  responsible  for  the  effective 
administration  of  the  plan  throughout 
the  State.  This  designation  meets  the 
requirements  of  Section  18(c)(1).  The 
State  also  has  adequately  trained 
personnel  for  the  enforcement  of  the 
standard,  pursuant  to  Section  18(c)(4). 
Finally,  both  the  administrative  system 
available  under  the  general  California 
standard  and  the  judicial  enforcement 
available  under  Proposition  65's 
supplemental  enforcement  mechanism 
adequately  protect  the  rights  of 
employers  and  employees. 

OSHA,  accordingly,  approves  the 
California  Hazard  Communication 
Standard,  including  its  incorporation  of 
Proposition  65,  subject  to  the  stated 
conditions.  Finally,  as  noted  at  the 
outset  of  this  decision,  OSHA  has  no 
authority  to  address  Proposition  65's 
consumer  and  enviroimaental 
applications,  and  this  decision  does  not 
affect  those  applications. 

V.  T.iK:ation  of  SupplpTDPnt  for 
In.sp«ciion  rind  £ opvint; 

A  copy  of  the  California  Hazard 
Communication  standard  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  OSHA.  71  Stevenson 
Street,  Suite  415,  San  Francisco, 
California  94105;  and  California 
Division  of  Occupational  Safety  and 
Health,  Department  of  Industrial 
Relations,  45  Fremont  Street,  Room 
1200,  San  Francisco,  California  94105; 
Office  of  the  Director,  Federal-State 
Opetations.  OSHA,  U.S.  Department  of 


Labor,  Room  N-3700,  200  Constitution 
Avenue.  NW.  Washington,  DC  20210. 

Authority:  Sec.  18,  84  Sut.  1608  (29  U.S.C. 
667);  29  CFR  part  1902,  Secretary  of  Labor's 
Order  No.  1-90  (55  PR  9033).  • 

Signed  in  Washington,  D.C.,  thia  2nd  day 
of  June,  1997. 
Greg  Watchman. 
Acting  Assistant  Secretary. 
IFR  Doc.  97-14723  Filed  6-5-«7;  8:45  am) 
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MUCLEAR  REGULA"^Oo^ 
COMMISSION 

Acvisory  Committee  on  Nuciea' 
Waste   Notice  of  Meeting 


The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  93rd 
meeting  on  July  23-25.  1997,  in 
Building  189 — Auditorium,  Southwest 
Research  Institute,  Center  for  Nuclear 
Waste  Regulatory  Analyses  (CNWRA), 
6220  Culebra  Road,  San  Antonio,  Texas. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 
Wednesday,  July  23.  1997—8:30  a.m. 

until  6:00  p.m. 
Thursday.  July  24,  1997 — 8:30  a.m.  until 

6:00  p.m. 
Friday,  July  25,  1997—8:30  a.m.  until 

12:00  noon 

A.  A  full  day's  session  will  be  devoted 
to  reviewing  the  performance 
assessment  (PA)  capability  of  the  NRC 
and  CNWRA  stafis.  This  review  will 
include  discussions  of  both  high-  and 
low-level  waste  PA,  as  well  as,  the  use 
of  PA  in  site  decommissioning 
management  plan  remediation  efforts. 
The  session  will  also  focus  on  the  use 
of  PA  in  calculating  the  consequences  of 
igneous  activity  on  a  high-level  waste 
repository,  on  the  use  of  PA  in  the 
prioritization  process,  and  on  PA 
integration  into  the  overall  regulatory 
process. 

Representatives  from  the  NRC  and 
CNWRA  will  participate. 

B.  A  full  day's  session  will  be  devoted 
to  reviewing  the  use  of  probabilistic 
performance  assessment  approaches  for 
waste  management.  The  transition  to 
risk-informed,  performance  based 
regulation  will  form  part  of  the 
discussion.  Representatives  from  the 
NRC,  CNWRA,  DOE,  and  the  nuclear 
industry  will  participate. 

C.  The  ACNW  vnll  hear  a  description 
of  science  and  engineering  experiments 
currently  in  progress  at  the  CNWRA. 

D.  Preparation  of  ACNW  Re  ports— 
The  Committee  will  discuss  potential 
reports,  including  igneous  activity 


related  to  the  proposed  Yucca  Mountain 
Repository,  and  other  topics  discussed 
durii^  the  meeting  as  the  need  arises. 

ETCommittee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

F.  Miscellaneous — The  Committee 
vyill  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  8, 1996  (61  FR  52814).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
diuing  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  Selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings     . 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief.  Nuclear  Waste  Branch 
(telephone  301-415-7366).  between 
8:00  A.M.  and  5:00  P.M.  EDT.  The 
CNWRA  contact  in  San  Antonio  is  Ms. 
Bonnie  Caudle  (telephone  210-522- 
5157). 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
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number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated  lune  2, 1997. 
^ndtrw  1  .  Bdles, 

Advisory  Committee  Management  Office. 
(FR  Doc.  97-14809  Filed  6-5-97;  8:45  am) 
BILUNO  COM  TBtO-OI-P 


NUCLEAP  REGULATORY 

COMMISSION 

Advisory  Cornmitte«»  i*>f^  R«8Ctor 
Sategua'-as  jor  •  (vc^"    q  of  the  ACRS 
Subcommittee''-  .;  ■  Ma'a'iatsand 

Meta ■ ' -J  rgy  -%.-h,;  S*'  ,■  -  ■  ^.  AccidefltS 

''•.'■stponea 

.1  loint  meeting  of  the  ACRS 
Subcommittees  on  Matehsds  and 
Metallurgy  and  on  Severe  Accidents 
scheduled  to  be  held  on  June  10,  1997, 
Room  T-2B3,  11545  Roclcville  Pike, 
Rockville,  Maryland,  has  been 
postponed  due  to  the  unavailability  of 
documents.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
Friday,  May  9. 1997  (62  FR  25677). 
Rescheduling  of  this  meeting  will  be 
announced  in  a  future  Federal  Register 
notice. 

For  further  information  contact:  Mr. 
Noel  F.  Dudley,  cognizant  ACRS  staff 
engineer  (telephone  301/415-6888) 
between  7:30  a.m.  and  4:15  p.m.  [EDT). 

Dated:  June  2,  1997. 
Sam  Duraiswainy, 
Chief.  Nuclear  Reactors  Branch. 
[FR  Doc.  97-14808  Filed  6-5-97;  8:45  am] 
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'nership  Council 


AQEMCY:  Office  of  Personnel 

Management. 

*   '^  OH:  Notice  of  meeting. 


Mt  KHC  3*  E:  1:00  p.m.,  June  11, 1997. 
=«-ace:  U.S.  Office  of  Personnel 
Vtaiiagement,  Executive  Conference 
Room  5A06A,  Theodore  Roosevelt 
Building,  1900  E  Street,  N.W.. 
Washington,  DC  20415-0001.  The 
conference  room  is  located  on  the  fifth 
Hoor. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
"tppropriate  accommodations. 


MATTERS  TO  BE  CONSIDERED:  A  panel  of 
agency  and  imion  representatives  will 
discuss  challenges  to  labor-management 
partnerships  and  suggest  ways  the 
National  ParSiership  Council  (Council) 
may  enhance  efforts  to  build  and  sustain 
partnerships  in  the  Federal  labor- 
management  relations  community.  The 
Council  will  discuss  the  work  plan  for 
the  CouJicil's  Partnership  Facilitation 
Project.  Members  will  review  a 
questionnaire  instrument  that  will  be 
used  to  gather  additional  information  on 
potential  participants  in  the  Partnership 
Facilitation  Project.  Other  agenda  items 
include  staff  updates  on  the  1997 
National  Partnership  Award 
Announcement,  a  briefing  on  the 
National  Performance  Review/Office  of 
Personnel  Management  sponsored 
survey  on  reinvention  results,  and  a 
discussion  of  the  National  Skills 
Standards  Board. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michael  Cushing,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28,  Washington.  DC  20415-0001. 
(202)  606-2930. 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Michael 
Cushing  at  the  address  shown  above.  To 
be  considered  at  the  June  11  meeting, 
written  comments  should  be  received  by 
June  9. 

Office  of  Personnel  Management 

James  B.  King, 

Director. 

(FR  Doc.  97-15005  Filed  6-5-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetaMe  No.  35-26722) 

Rlings  Under  the  Public  Utility  ."ioiding 
Company  Act  of  1935,  as  Amanded 
fAcT") 

May  30. 1997. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appiication(8) 
and/or  declaration(8)  for  complete 
statements  of  the  proposed 
tran8action(8)  sununuizad  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 


Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applic8tion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  23, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Southwestern  Electric  i'ower  l^umpiuiy, 
et  al.  (70-5741) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  428  Travis 
Street,  Shreveport,  Louisiana  71156- 
0001,  Public  Service  Company  of 
Oklahoma  ("PSO"),  212  East  Sixth 
Street.  Tulsa.  Oklahoma  74119-1212. 
and  Central  Power  and  Light  Company 
("CPL").  539  North  Carancahua  Street. 
Corpus  Christi,  Texas  78401-2802 
(collectively,  "Applicants"),  all  wholly- 
owned  electric  utility  subsidiaries  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  have  filed 
a  post-effective  amendment  under 
sections  6(a),  7,  9(a),  10  and  13(b)  of  the 
Act,  and  rules  54,  90  and  91  thereunder. 
The  original  application-declaration  was 
filed  under  sections  6(a),  7,  9(a),  and 
13(b)  of  the  Act.  and  rules  90  and  91 
thereunder. 

Pursuant  to  prior  Commission  orders 
dated  April  6, 1976  and  August  9, 1976 
(HCAR  Nos.  19468  and  19643), 
SWEPCO  was  authorized  to  acquire, 
finance,  construct  and  operate  a  unit 
train  repair  facility  ("Repair  Facility") 
near  Alliance,  Nebraska.  The  Repair 
Facility  is  used  for  the  maintenance  and 
repair  of  railroad  cars  for  the 
transportation  of  coal  to  SWEPCO's 
coal-fired  electricity  generation  plants. 

Pursuant  to  another  Commission 
order  dated  February  22, 1979  (HCAR 
No.  20927),  SWEPCO  and  PSO  were 
authorized  to  enter  int<>  a  Khi]  Car 
Maintenance  Facility  Agn^-esiipnt 
("Facility  Agreement"),  wr;;i  h  ^  rovides 
for  PSO's  participation  in  the    i  st,  use 
and  option  to  purrhase  a  fxirtu^R  of  the 
Repair  Facility.  Thp  rai  nuv  Agreement 
prorides  for  (1)  The  payment  dv  each 
company  of  the  diiaci  tacx)r  aaa 
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materials  costs  of  maintaining  its  rail 
cars;  (2)  the  sharing  of  indirect  costs 
according  to  the  ratio  of  each  company's 
direct  labor  costs  to  total  direct  labor 
costs;  (3)  the  sharing  of  costs  of 
improvements  to  the  Repair  Facility 
according  to  the  companies'  agreement; 
(4)  PSO  having  an  option  to  purchase  a 
portion  of  the  Repair  Facility  when 
SWEPCO  obtains  legal  title  to  the  Repair 
Facility;  and  (5)  SWEPCO  retaining  all 
tax  benefits  of  its  equitable  ownership  of 
the  Repair  Facility  and  PSO  receiving  a 
share  of  such  tax  benefits  based  on  a 
weighted  average  cost  ratio  for  each 
fiscal  year.  On  August  9,  1996.  the  lease 
allowing  SWEPCO  to  use  the  Repair 
Facility  expired,  and  the  title  reverted  to 
SWEPCO.  PSO  exercised  its  option  to 
purchase  a  portion  of  the  Repair 
Facility,  and  is  a  minority  owner  of  the 
Repair  Facility. 

CPL  currently  employs  unit  trains  and 
rail  cars  to  transport  coal  to  certain  of 
its  coal-fired  electricity  generation 
plants  from  mines  in  Wyoming  and 
Colorado.  The  rail  car  repair  facility  that 
CPL  had  used  to  repair  its  rail  cars 
recently  closed.  CPL  proposes  to  use  the 
Repair  Facility  to  repair  its  rail  cars. 
Applicants  state  that  CPL's  unit  trains 
can  be  run  over  the  same  tracks  through 
Alliance,  Nebraska  as  SWEPCO's  and 
PSO's  unit  trains.  Applicants  also  state 
that  the  Repair  Facility  can  be  expanded 
to  furnish  all  of  CPL's  maintenance 
needs  through  the  addition  of  extra 
workers  without  the  need  to  construct 
additional  plant  space. 

CPL  proposes  to  participate  with 
SWEPCO  and  PSO  in  the  use  and  costs 
of  the  maintenance  of  the  Repair 
Facility  pursuant  to  a  Revised  Rail  Car 
Maintenance  Facility  Agreement 
("Revised  Facility  Agreement"). 

The  allocation  of  direct  and  indirect 
costs  under  the  Revised  Facility 
Agreement  will  be  parallel  to  the 
allocation  under  the  Facility  Agreement. 
The  Applicants  propose  to  share 
according  to  a  formula  th6  cost  of  lease 
payments  on  the  Repair  Facility,  general 
operation  and  maintenance  costs  and  all 
other  costs  capitalized  according  to 
generally  accepted  accounting 
principles  (the  "Indirect  Costs").  The 
Applicants  propose  that  Indirect  Costs 
be  shared  among  them  on  the  basis  of 
a  cost  ratio  (the  "Cost  Ratio"),  which  is 
equal  to  the  ratio  of  eabh  Applicant's 
direct  labor  costs  for  its  rail  cars  actually 
repaired  or  inspected  at  the  Repair 
Facility  to  the  total  direct  labor  costs  for 
all  rail  cars  owned  by  the  Applicants 
and  repaired  at  the  Repair  Facility.  The 
Cost  Ratio  will  be  determined  on  the 
last  day  of  each  calendar  month.  Each 
Applicant  will  pay  the  actual  direct    , 
cost^  of  ijupectiOD  and  malirteaaBce  of 


its  own  rail  cars,  including  parts, 
maintenance,  labor  and  other  expenses 
capable  of  direct  assignment  to  a 
specific  rail  car.  Ail  costs  to  the 
Applicants  will  be  determined  in 
accordance  with  rule  91  under  the  1935 
Act. 

Also,  as  under  the  Facility  Agreement, 
the  cost  of  leasehold  improvements  to 
the  Repair  Facility  will  be  allocated  by 
agreement  of  the  Applicants  under  the 
Revised  FaciliW  Agreement. 

In  the  event  leasehold  improvements 
are  made  in  the  futiire,  the  Applicants 
will  share  the  costs  of  such 
improvements  on  such  terms  and 
conditions  as  are  agreed  to  by  the 
Applicants  at  the  time  of  such 
improvements  and  as  are  approved  by 
further  application  to  the  Commission. 
In  reaching  such  agreement,  the 
Applicants  will  give  full  consideration 
to  which  Applicant's  rail  cars 
necessitated  the  improveiments. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to  .  ' 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-14765  Filed  6-5-97:  8:45  am] 
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SECURITIES  AND  tXOANaE 
COMMISSION 

Mftiease  34-38703;  tntemattona!  Series 

aeiease  No    '08"'   ^'te  No   bOO-2': 

SeH-Reguiatory  Organizations 
i-"?ernationai  Securities  Cfea'  -^g 
Corporation   Notice  ot  p  iing  o'  and 
Ordef  Approving  a  Request  *o' 
fculensiof^  of  "''emporary  Pf-q  sTrgtion 
as  a  Cieanng  Agency 

May  30, 1997. 

Notice  is  hereby  given  that  on  May  5, 
1997,  the  International  Securities 
Clearing  Corporation  ("ISCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application  pursuant  to  Section  19(a)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  ^  to  extend  ISCC's  temporary 
registration  as  a  clearing  agency.^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend  ISCC's 
temporary  registration  as  a  clearing 
agency  through  February  28, 1998. 

On  May  12, 1989,  the  Commission 
granted,  pursuant  to  Sections  17A  and 
19(a)  of  the  Act  ^  and  rule  17Ab2-l(c) 
thereunder,  the  application  of  ISCC  for 


'  15  U.S.C.  78s(8). 

'Letter  (rom  Julie  Beyers.  Associate  Counsel, 
lSO£  (M«y  5, 1M7T (-Regi»tr»ti66  tmt)r]UB  V: 


registration  as  a  clearing  agency  on  a 
temporary  basis  for  a  period  of  eighteen 
months.*  As  a  part  of  ISCC's  temporary 
registration,  the  Commission  granted  to 
ISCC  a  temporary  exemption  from 
compliance  with  Section  17A(b)(3)(C)  of 
the  Act,*  which  requires  that  the  rules 
of  a  clearing  agency  assure  the  fair 
representation  of  its  shareholders  or 
members  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  Since  that 
time,  the  Commission  has  extended 
ISCC's  temporary  registration  through 
May  31,  1997.6 

One  of  the  primary  reasons  for  ISCC's 
registration  as  a  clearing  agency  was  to 
enable  it  to  provide  for  the  safe  and 
efficient  clearance  and  settlement  of 
international  securities  transactions  by 
providing  links  to  centralized,  efficient 
processing  systems  in  the  United  States 
and  to  foreign  financial  institutions. 
ISCC  serves  this  function  through  its 
Global  Clearance  Network  service  and 
through  its  settlement  links  with  foreign 
clearing  entities  such  as  Euroclear.^ 

As  a  part  of  its  temporary  registration, 
ISCC  was  granted  a  temporary 
exemption  from  the  fair  representation 
requirements  of  Section  17A(b)(3){C) 
due  to  ISCC's  limited  participant  base.« 
In  its  May  5, 1997,  letter,  ISCC  notes 
that  it  has  filed  a  proposed  rule  change 
which  it  believes  will  enable  ISCC  to 
comply  with  the  fair  representation 
requirements.  Because  ISCC's  rule  filing 
is  still  undergoing  Commission  review, 
the  Commission  is  extending  ISCC's 
temporary  registration  from  clearing 
agency  registration  and  ISCC's 
temporary  exemption  from  the  fair 
representation  requirements  of  Section 
17A(b)(3)(C).  If  the  Commission 
determines  that  ISCC  provides  fair 
representation  for  its  participants  as 
required  by  Section  17A(b)(3)(C)  prior  to 
the  next  renewal  of  its  temporary 


No.  26812  (May 


*Seciirit>e*  Exchange  Act  Rale 
12. 1989).  54  FR  21691. 

MS  U.S.C  78q-l  (b)(3)(C). 

•  Securities  Exchange  Act  Release  No*  28606 
(November  16.  1990).  55  FR  47976;  30005 
(November  27,  1991).  56  FR  63747;  33233 
(November  22.  1993).  58  FR  63195;  36529 
(November  29,  1995).  60  FR  62511;  and  37986 
(November  25.  1996).  61  FR  64184. 

'  Securities  Exchange  Act  Release  Not.  29841 
(October  18,  1991),  56  FR  55960  (order  approving 
ISCC's  Global  Clearance  Network  service)  and 
32564  (June  30.  1993),  58  FR  36722  (order 
approving  linkage  with  Euroclear). 

•CurrenUy,  ISCC's  board  of  directors  is 
authorized  for  a  maximum  of  twenty-two  members. 
The  twenty-two  directors  on  the  board  of  the 
National  Securities  Qeahng  Corporation,  the  sole 
shanholder  of  ISCC.  serve  as  ISCC's  board  of 
directors.  At  the  time  of  ISCCs  initial  temporan' 
registration,  ISCC  stated  that  it  would  provide  feir 
representation  to  its  participants  by  the  earlier  of: 
(1)  <li#tilte  ISCC  ha*  twenty-five  icBve  p«rtid^>aiMs 

or (2)1992.    ..uO,,t 
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registration,  the  Commission  will 
consider  ISCC's  request  to  obtain 
permanent  registration  under  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  Section  19(a)(l]  of 
the  Act.^  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  ^AV.,  Washington,  DC  20549. 
Copies  of  the  application  and  all  written 
comments  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  All  submissions  should  refer  to 
the  File  No.  600-20  and  should  be 
submitted  by  July  7, 1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act.  that  ISCC's 
registration  as  a  clearing  agency  (File 
No.  600-20)  be  and  hereby  is 
temporarily  approved  through  February 
28,  1998. 

For  the  Commission,  by  th«  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. '° 

Margaret  R  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-14783  Filed  6-S-97-,  8:45  am) 
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rOMMISSiO^ 

f^m«*ae  Ho.  >t  J£.'02;  F\f  No.  SR-C80E- 

Sert-Requiatcy  :>r'^r.i/,:i'ion»; 
Chicago  Soa-'d  Oottoo-s  txchnna* 

ioc      Sot)C«  O'  t)i!r.g   '^r.r  O'-lf 
Granting  A ccetp <•*!*=<:■  App^r  i*..ji  of  • 
f^^oposec!  Rule  Change  ^"^e;at  -■■»g  to 
Enhancemer's  :•:  '."t  £.^o'..:'v'':C  Order 
Routing  Svsiern 

May  30,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
May  15.  1997,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  t>een 
prepared  by  the  CBOE.  The  CommiMion 


is  publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  &om  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  seeking  permanent 
approval  of  a  pilot  program  involving 
certain  enhancements  to  the  Exchange's 
electronic  order  routing  system 
("ORS").2 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  OrganizatJon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  is  seeking  permanent  approval 
of  a  pilot  program  concerning  certain 
enhancements  to  ORS.  On  February  10, 
1997.  the  Commission  approved  the 
pilot  program  until  May  30,  1997  to 
allow  CBOE  the  opportunity  to  evaluate 
the  changes  and  determine  whether  to 
implement  them  on  a  permanent  basis.  ^ 
After  over  two  months  of  evaluating  the 
enhancements  under  the  pilot  program, 
the  Exchange  has  determined  to  seek 
permanent  approval  of  the  changes. 

The  Exchange  distributed  a  regulatory 
circular  to  its  members  describing  the 
proposed  changes,  including  certain 
enhiancemants  to  ORS,  and  certain 
limitations  that  continue  to  apply  to  the 
use  of  ORS.*  Specifically,  during  the 
pilot  program  the  enhancements  have 
allowed  the  electronic  routing  and 
processing  of  contingency  and 
discretionary  orders,  the  recognition  by 
ORS  of  firm  and  broker-dealer  orders, 
the  routing  of  firm  and  broker-dealer 
orders  to  the  Public  Automated  Routing 
System  workstations  in  the  Standard  & 


•15U.SC78»(«K1). 

•»  17  CFR  200.30-3(a)(ie). 

>lSU.S.C§7S«(bNl). 


'The  text  of  the  propoead  rule  change  is  available 
for  review  at  the  Office  of  the  Secretary.  CBOE  and 
in  the  Public  Reference  Room  at  the  Conuniiaion. 

'  See  Securities  Exchange  Act  Release  No  38261 
(February  10. 1997),  62  FR  7080  (February  14.  1997) 

*  Notice  of  the  eflactivaaess  of  the  pilot  program 
was  prasentad  to  the  CBOE  membership  in 
Regulatory  Circular  RG97-18  (February  7. 1997). 


Poor's  100  hidex  ("OEX")  crowd,  and 
the  execution  of  certain  contingency 
orders  on  the  Exchange's  Retail 
Automatic  Execution  System,  as  further 
explained  below. 

There  are  four  possible  destinations 
for  an  ORS  order:  (1)  the  Retail 
Automatic  Execution  System  ("RAES"), 
(2)  the  Electronic  Book  ("EBOOK").  (3) 
the  Public  Automated  Routing  System 
('PAR")  and  Floor  Broker  Routing,  and 
(4)  a  Ann's  booth.  Before  instituting  the 
pilot  program,  the  Exchange  completed 
systems  enhancements  to  ORS,  resulting 
in  electronic  routing  and  processing  of 
contingency  and  discretionary  orders 
and  the  acceptance  of  firm  and  broker- 
dealer  orders  as  valid  origin  types. 
Specifically,  the  enhancements  have 
allowed  for  the  routing  of  the  following 
types  of  contingency  and  discretionary  ' 
orders:  All  or  None  orders  (AON), 
Immediate  or  Cancel  orders  (IOC),  Fill 
or  Kill  orders  (FOK),  Minimum  Quantity 
orders  (MIN),  Stop  orders  (STP),  Stop 
Loss  orders  (STP  LOSS),  Opening  Only 
orders  (OPG),  Market  on  Close  Orders 
(MOC).  Qosing  Only  orders  (CLO), 
Market  if  Touched  orders  (MIT),  Not 
held  orders  (NH),  and  With  Discretion 
orders.  Ehie  to  system  and 
administrative  limitations,  ORS  has 
continued  to  be  unavailable  for  stop 
limit  orders  as  well  as  spreads, 
straddles,  combos,  and  other  multi-part 
orders. 

The  Exchange  notes  that  there  have 
been  a  number  of  practical  results  from 
these  systems  enhancements  for 
customers,  for  brokers,  and  for  the 
Exchange.  As  a  result  of  these  changes, 
customer  orders  that  are  otherwise 
RAES  eligible  market  and  marketable 
limit  orders  tagged  with  AON.  IOC. 
FOK.  or  MIN  have  been  executed  on 
RAES.  For  MIN  orders,  the  total  order 
quantity  must  be  within  the  RAES 
volimie.  The  Exchange  believes  the 
system  enhancements  have  also  had  the 
effect  of  improving  the  efficiency  of 
reporting  and  the  accuracy  of  audit 
trails  for  firm  and  broker-dealer  orders 
because  these  orders  now  have  an  ORS- 
id.  In  addition,  the  Exchange  has 
enabled  the  system  to  actually  route 
firm  and  broker-dealer  orders 
electronically  to  the  PAR  workstations 
in  OEX.  In  order  to  determine  the  affect 
of  the  routing  of  firm  and  broker-dealer 
orders,  the  Exchange  has  determined  to 
allow  the  routing  of  such  orders  to  PAR 
stations  at  the  OEX  trading  stations.  The 
Exchange  believes  that  there  is  a 
possibility  that  the  routing  of  broker- 
dealer  and  firm  orders  to  the  PAR 
stations  could  in  busy  times  slow  the 
pnx:essing  of  orders  of  public 
customers.  The  continued  restriction  of 
ttfe  system  to  route  broker-dealer  and 
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firm  orders  to  the  PAR  stations  (other 
than  in  OEX)  reflects  the  Exchange's 
desire  to  ensure  the  quickest  access  to 
its  systems  to  the  orders  of  public 
customers.  The  Exchange  intends  to 
study  further  whether  it  should  enable 
the  system  to  route  such  orders  to  equity 
and  Standard  and  Poor's  500  Index 
("SPX")  crowds  at  some  future  date. 

During  the  pilot  program,  the 
Exchange  found  that  the  system 
enhancements  provided  for  more 
efficient  processing  of  trades  because 
they  allow  for  electronic  fill  and  cancel 
reporting  to  the  originating  customer 
destination.  In  addition,  the  fill  reports 
automatically  generate  an  electronic 
trade  match  entry.  The  system 
enhancements  also  have  provided 
parameter  controls  so  that  different 
order  types  can  be  selectively  crowd 
routed  at  the  member  firm's  option.  The 
flexibility  also  allows  the  firms  to 
change  the  routing  depending  upon  the 
market  circumstances. 

Because  the  system  enhancements  to 
the  Exchange's  ORS  have  allowed  the 
electronic  processing  and  routing  of  a 
greater  number  of  order  types  and 
because  the  enhancements  have 
provided  greater  flexibility  for  member 
firms  in  the  routing  of  their  orders,  the 
Exchange  believes  the  proposed  rule 
change  seeking  permanent  approval  of 
the  ORS  system  enhancements  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act.' 
Specifically,  the  Exchange  believes 
permanent  approval  of  the 
enhancements  would  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  would  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  the  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Solicitation  oJ  (  ornmpnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
22  and  should  be  submitted  by  June  27, 
1997. 

IV.  Commission  >  Fndir.RS  and  Order 
Granting  Aiceleratpd  Approval  of 

►'npovpd  Rui«'i  hange 

The  CBOE  requests  that  the 
Commission  approve  the  proposal  on  an 
accelerated  basis  pursuant  to  Section 
19(b)(2)  of  the  Act.^  The  CBOE  states 
that  the  enhancements  made  to  the 
order  routing  system  have  been 
operating  on  a  pilot  basis  since  February 
4,  1997.  The  Exchange  believes  that  the 
system  enhancements  to  the  ORS  have 
been  operating  efficiently,  and  that  it 
will  further  the  protection  of  investors 
and  the  public  interest  to  approve  the 
pilot  program  on  a  permanent  basis.  The 
Exchange  further  notes  that  the 
proposed  enhancements  to  ORS  have 
alrewady  been  subject  to  the  full  21-day 
comment  period  piusuant  to  the 
February  10, 1997  notice.^  Finally,  the 
Exchange  believes  that  the  profKJsal 
does  not  present  any  novel  or  imique 
regulatory  issues,  and  accordingly 
should  be  approved  on  an  accelerated 
basis  to  ensure  the  uninterrupted 
continuation  of  the  system  changes 
made  pursuant  to  the  pilot  program. 

The  Commission  finds  CBOE's 
proposed  rule  change  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5),"  in  that  it  is  designed,  among 
other  things,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 


persons  engaged  in  regulating  ,  clearing, 
settiing,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.^ 

As  a  general  matter,  the  Commission 
encourages  the  exchanges  to  pursue 
enhancements  to  their  electronic  order 
routing  systems  that  will  result  in    . 
efficient  routing,  execution,  and 
processing  of  eligible  orders,  and  at  the 
same  time  maintAin  a  fail  and  orderly 
market.  The  Commission  believes  that 
the  enhancements  to  CBOE's  ORS  set 
forth  herein,  provide  a  reasonable 
response  to  this  goal. 

The  Commission  believes  that  the 
enhancements  to  ORS  should  help  to 
benefit  investors  by  providing  an 
efficient  means  to  prompUy  execute 
contingency  orders  that  are  otherwise 
RAES-eligible  public  customer  orders. 
The  Commission  also  believes  it  is 
reasonable  that  the  enhancements  allow 
for  the  recognition  of  firm  and  broker- 
dealer  orders  for  electronic  routing, 
execution,  and  processing. ^°  The 
Commission  notes  that  the  Exchange 
has  limited  the  access  to  the  PAR 
workstations  of  broker-dealer  and  firm 
orders  via  the  Exchange's  ORS  to  OEX 
orders  only.  If  the  Exchange  wishes  to 
make  PAR  workstations  in  other  trading 
crowds  available  to  firm  and  broker- 
dealer  orders  entered  through  the 
Exchange's  ORS,  it  my  require  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act.  The 
Commission  believes  that  the  Exchange 
should  notify  the  Commission's 
Division  of  Market  Regulation  to 
determine  if  a  19(b)  rule  filing  is 
necessary. 

The  Commission  notes  that  the 
purpose  of  the  pilot  program  was  to 
demonstrate  that  the  enhancements 
accomplished  the  intended  purpose  and 
did  not  impose  unnecessary  burdens  on 
market  participants.  The  Exchange 
represents  that  it  has  evaluated  the 
enhancements  for  over  a  two  month 
period  and  has  not  identified  any 
problems  with  its  operations,  nor  has 
the  Exchange  notified  the  Commission 
of  any  problems.  Based  on  the 
representations  of  CBOE,  the 
Commission  believes  that  it  is 
reasonable  to  permanently  approve  the 
Exchange's  proposed  enhancements  to 
its  order  routing  system,  because  there 
is  no  benefit  to  investors  or  the  public 


M5U.S.CS78«bM5). 


•  15  U.S.C.§  788(b)(2). 
'  See  supra  note  3. 
•15U.S.C§78f[b)(5). 


*  In  approving  this  mle,  the  Commissioo  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  §  78c(n. 

*°Tbe  Commission  notes  that  firm  and  broker- 
dealer  orders  are  not.  in  any  form,  eligible  for 
executions  through  flAES. 
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interest  to  continue  the  operation  of  the 
system  enhancements  on  a  pilot  basis. 

The  Conunission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
believes  it  is  appropriate  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis  so  that  the  Exchange  can  continue 
to  provide,  on  an  uninterrupted  basis, 
the  enhancements  to  ORS  described 
herein.  The  Exchange  filed  a  proposed 
rule  change  seeking  comment  on  the 
pilot  program  and  no  adverse  comments 
were  received.''  The  Commission  again 
notes  that  the  Exchange  has  evaluated 
the  enhancements  during  the  pilot  and 
has  not  identified  any  problems  with  its 
operation,  nor  has  the  Exchange  notified 
the  Commission  of  any  problems.  For 
these  reasons,  the  Commission  believes 
that  proposed  rule  change  is  appropriate 
and  consistent  with  Sections  19(b)(2) 
and  6(b)(5)  of  the  Act,  and  therefore,  is 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (Filed  No.  SR- 
CBOE-97-22)  be.  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•uthority." 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-14764  Filed  6-5-97;  8:45  am] 
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)c     i  ^    Mt  s  T  OF  TRANSPORTATION 

jr>  r,    y  •-.,.  ^^  --etary 

-^eoc-H  =^00115  and  Recordkeeping 
•^eQu  .'fme- '•    A  jency  Information 
o  ection  Acovity  Under  0MB  Review 

i   f  scY:  Office  of  the  Secretary,  DOT. 
>    ■   in:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 


"See  supra  note  3. 

"15  U.S.C.  S78«(bX2). 
"17  CFR  200.30-3  (1X12). 


information  was  published  on 
September  23,1996  FR  61  (49809). 
DATES:  Comments  must  be  submitted  on 
or  before  July  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kosek.  NHTSA  Information 
Collection  Clearance  Officer  at  (202) 
366-2589. 

SUPPI.EMENTARY  INFORMATKW: 

National  Highway  Traffic  Safisty 
Administration 

Title:  Evaluation  Study  of  Odometer 
Tampering  in  Passenger  Cars. 

OMB  No.:  New. 

Type  of  Request  Request  for  comment 
on  a  new  proposed  collection  of 
information. 

Affected  Public:  Dealers  and 
distributors  of  motor  vehicles:  State 
motor  vehicle  departments. 

Abstract  NHTSA  is  initiating  a 
comprehensive  study  of  odometer  fraud 
in  accordance  with  Congressional 
directive  (House  Report  103-190  of  July 
27, 1993).  The  study  will  consist  of 
three  primary  components.  The  first 
component  will  be  the  development  of 
first-time  national  estimates  of  the 
incidence  rate  of  odometer  fraud  and 
the  costs  associated  with  odometer 
fraud.  The  second  component  of  the 
study  will  be  an  evaluation  of  the  efforts 
of  the  states  to  combat  odometer  fraud. 
This  will  include  an  assessment  of  state 
compliance  with  49  CFR  Part  580, 
"Odometer  Disclosure  Requirements," 
which  implemented  the  Truth  in 
Mileage  Act  (Public  Law  99-579).  A 
review  and  assessment  of  other  efforts 
undertaken  at  the  state  level  to  counter 
odometer  tampering  will  also  be  made. 
The  third  component  of  the  odometer 
fraud  evaluation  will  be  an  assessment 
of  the  various  Federal  efforts  carried  out 
over  the  last  several  years  to  combat 
odometer  and  the  effects  of  those  efforts. 
Primarily,  this  will  be  a  review  of 
NHTSA's  investigatory  and  related 
odometer  enforcement  activities.  The 
results  of  the  three-part  evaluation  study 
will  provide  a  basis  for  developing 
recommendations  for  the  future 
direction  of  odometer  fraud  programs  at 
the  Federal  and  State  levels. 

Need:  The  results  of  this  evaluation 
will  provide  a  basis  for  developing 
recommendations  for  the  future 
direction  of  odometer  fraud  programs  at 
the  Federal  and  State  levels. 

Estimated  Annual  Burden:  4,168 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 


Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  |>erformance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  29, 
1997. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  97-14861  Filed  6-5-97;  8:45  am] 
BILUNQ  COOC  4»10-a2-P 


DEPARTMENT  OF  TRANSPORT  ATION 

Aviation  Proceedings  Agreements 
Filed  During  tr  e  Ween  or  May  j.:     597 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-573 

Date  Filed:  May  30, 1997 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject 
CSC/Reso/001— Part  1  dated  April  18, 

1997 
Finally  Adopted  Resolutions  rl-24 
Minutes— CSC/Minutes/002  dated 

April  25, 1997 
Intended  effective  date:  on  entry  into 
force  of  MAP4 

DocJtet  Number.  OST-97-2574 

Date  Filed:  May  30, 1997 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject 
CSC/Reso/001— Part  2 
Finally  Adopted  Resolutions  r-17 
(Attached  is  a  description  of  the 
agreement.  Minutes,  contained  in 
CSC/Minute8/002,  are  filed  this 
date  with  Part  1  of  the  agreement.) 
Intended  effective  date:  October  1, 

1997 
r-1— 023  r-3— €02  r-5— €21 
r-2— €00a  r-4— €19  r-6 — 681 
r-7— 695 
Paalette  V.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc.  97-14863  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  tor  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
Mav  3C,  199? 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Pern^its  wen-  filed  uoder  Subpart  Q  of 
the  Department    >!  ;  ransportation's 
ProceduraJ  RoRUJdtions  (See  14  CFR 
302.1701  et  seal-    rht>  due  date  for 
Answers,  ContorriiH^  Applications,  or 
Motions  to  nil >d \i\  >    i pe  are  set  forth 
below  for  each  appiiLdUon.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expeditad  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2558 
Date  Piied:  May  27, 1997 
Due  Date  for  Ansv/en.  Conforming 
Applications,  or  A4otion  to  Modify 
Scope.  June  24   l****^ 
Description:  Application  of  Continental 
Micronesia.  Inc  .  pursuant  to  49 
U.S.C.  Section  41 102  and  Subpart  Q 
of  the  Department  !■  Rules  of  Practice, 
ff  -  rrip.pwal  of  ,Se|?ment5  3,  4  (for  die 
Pniijj'iuries^    "^  aind  h  of  its  Route  171 
BMfti^n'v  for  :i  fi. f  vi-rtr  period. 
Docket  Number:  OST-97-2560 
Date  Piled:  May  28, 1997 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  25, 1997 
Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
segments  1,2,  and  3  of  its  certificate 
of  public  convenience  and  necessity 
for  Route  560  (Dallas/Ft.  Worth- 
Cancun/Puerto  Vallarta/Guadala)ara, 
Mexico),  as  reissued  by  Order  96-11- 
25,  November  29,  1996. 
Docket  Number:  OST-97-2568 
Date  Piled:  May  30,  1997 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  27, 1997 
Description:  Application  of  Delta  Air 
Lines.  Inc.,  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  and 
Subpart  Q  of  the  Department's 
Regulations,  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  178,  segments  1 
and  4,  issued  most  recently  by  Order 
92-10-58,  served  October  30. 1992, 
authorizing  Delta  to  engage  in  foreign 
air  transportation  of  persons,  property 
and  mail  between  the  terminal  points 


Atlanta,  Georgia,  and  the  terminal 
point  London,  England. 

Delta's  authority  to  serve  Atlanta- 
London  under  its  certificate  for  Route 
178  expires  on  November  29,  1997. 
Delta  requests  renewal  of  this 
certificate  authority  for  an  additional 
five  year  duration. 

Docket  Number:  OST-97-2569 

Date  Piled:  May  30, 1997 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  27,  1997 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  and 
Subpart  Q  of  the  Department's 
Procedural  Regulations,  applies  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
562,  segments  3,  4  and  6.  which 
autlior^es  Delta  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  the 
terminal  point  Los  Angeles, 
California,  and  the  tomiaal  point 
Mazatlan,  Mexico  (segment  3); 
between  the  terminal  point  Lm 
Angeles,  California,  and  the  terminal 
point  Puerto  Vallarta,  Mexico 
(aagment  4);  and  between  the  terminal 
point  Orlando,  Florida,  and  the 
terminal  point  Mexico  City,  Mexice 
(segment  6).  Delta's  certificate  for 
Route  562  was  meet  receittly  reissued 
by  Ordw  96-11-25,  and  amended  by 
Order  97-4-27.  The  authority  for 
segments  3,  4  and  6  expires  on 
November  29,  Delta  requests  renewal 
of  this  certificate  authority  for  a  five 
year  duration. 

PanleMe  V.  Twine, 

Chief,  Documentary  Services. 

[PR  Doc.  97-14882  Filed  6-5-97;  8:45  am] 


DEPARTMENT  Of  "TRANSPORTATION 

Nonce  of  Order  Adjustrnp  '.n*>  St-aftiard 
Foreign  Fare  Leve;  index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  97-03-45 
established  the  currently  effective  two- 
month  SFFL  applicable  through  May  31, 
1997. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  June  1, 1997, 


we  have  projected  non-foel  costs  based 
on  the  year  ended  December  31, 1996 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
expyerienced  monthly  foel  cost  levels  as 
reported  to  the  DepaJtment. 

By  Order  97-6-3  fares  may  be 
increased  by  the  following  adjustment 
foctors  over  the  October  1979  level: 
Atlantic— 1.4244 
Latin  America — 1.4414 
Pacific— 1.5566 

Par  further  information  contact:  Keith 
A.  Shangraw  (202) 366-2439. 

By  the  Department  of  Transpoitatioa:  June 
3. 1997. 

Charliii  A.  Hamxicalt, 

Assistant  Secretary  for  Avtation  and 

International  Affairs. 

(FR  Doc.  97-14864  Filed  6-5-97;  8:45  «a) 
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DEPARTMENT  OF  T1UM8PORTATION 

Federal  Aviatiop  Admif^istrstlon 


ACTION:  Notice. 


■c?ht8 


summary:  The  National  Park  Sovice 
(NPS)  and  Fedmal  Aviation 
Administration  (FAA)  aimounce  the 
dates  for  the  National  Parks  Overflights 
Woridng  Group  (NPOWG)  meetings.  The 
NPOWG  will  meet  June  11, 12  and  13; 
July  8  and  9;  an  August  4  and  5.  The 
June  and  July  meetings  are  open  to  the 
public,  with  certain  restrictions 
explained  in  this  notice.  This  notice 
serves  to  inform  the  public  of  the 
meeting  dates  for  the  working  group. 
DATES  AND  LOC  « '  'Ofcr*   The  National 
Parks  Overflig:...^  »";  -riung  Group  will 
meet  June  11  (beginning  at  1:00  p.m.) 
June  12,  and  13;  July  8  and  9  (banning 
at  9  a.m.);  and  Augxist  4  and  5 
(beginning  at  9  a.m.),  1997.  The  Jime 
and  July  meetings  will  be  held  in 
Washiiigton,  DC  at  locations  to  be 
determined.  The  August  meeting,  which 
is  now  planned  as  a  closed  meeting,  will 
be  held  in  Denver,  Colorado. 
FOR  FURTHER  MFORMATKJN  CONTACT: 
Carla  Mattix,  Office  of  the  SoUcitor,  U.S. 
Department  of  the  Interior,  1849  C  St., 
NW,  Washington,  DC  20240,  telephone: 
(202)  208-7957,  or  Linda  WUliams, 
Office  of  Rulemaking.  Federal  Aviation 
Administration,  800  Independence 
Ave.,  Washington.  DC  20591,  telephone: 
(202)  267-9685. 

SUPPLEMa«TARY  MFORMATXM: 

Background 

By  notice  in  the  Federal  Register  on 
May  22, 1997.  the  NPS  and  FAA 
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announced  the  formation  of  the 
NPOWG.  The  working  group  is 
established  to  reconunend  a  notice  of 
proposed  rulemaking  which  would 
define  the  process  to  reduce  or  prevent 
the  adverse  effects  of  commercial 
sightseeing  flights  over  the  National 
Parks  where  deemed  necessary.  The 
working  group  held  its  first  sessions  on 
May  20  and  21.  1997,  in  Washington. 
DC. 

The  overflights  working  group  is 
composed  of  nine  members  representing 
a  balance  of  air  tour  operators,  both 
fixed  and  rotary  wing;  general  aviation 
users;  other  commercial  aviation 
interests;  national  tour  associations; 
environmental  groups;  and  Native 
Americans.  Co-chairs  for  the  working 
group  have  been  selected  by  the 
Department  of  Transportation  (DOT) 
and  the  Department  of  Interior  (DOI). 
DOT  and  DOI  representatives  will  act  as 
advisors  to  the  membership,  but  will  not 
be  active  members  of  the  working  group. 
A  facilitator  provides  focus  for  the 
group.  • 

The  working  group  will  terminate  100 
days  from  the  date  of  its  initial  meeting. 
The  group  will  make  its  final 
recommendations  to  the  ARAC  and  NPS 
Advisory  Board  at  the  end  of  that  100 
days.  The  ARAC  and  NPS  Advisory 
Board  will  review  the  recommendations 
of  the  working  group  and  report  to  the 
NPS  and  FAA.  Progress  or  status  reports 
from  the  working  group  are  expected 
every  21  days.  NPS  and  FAA  anticipate 
that  the  final  product  of  the  NPOWG 
will  be  a  recommended  notice  of 
proposed  rulemaking. 

Meeting  Location  and  Protocol 

Because  the  meeting  location  has  not 
been  selected  as  of  the  date  of  this 
notice,  p>ersons  interested  in  attending 
the  June  or  July  meetings  should  contact 
a  person  listed  under  FOR  FURTHER 
MFORMA-nON  CO««TACT.  Readers  are  also 
reminded  that  the  June  meeting  will 
begin  at  1:00  on  the  11th  and  end  at 
noon  on  the  13th. 

The  June  and  July  meetings  are  open 
to  the  public.  In  keeping  with  the 
organizational  protocols  developed  by 
the  working  group,  the  following  rules 
apply:  Only  working  group  members  (or 
their  alternates  when  filling  in  for  a 
member)  have  the  privilege  of  sitting  at 
the  negotiating  table  and  of  speaking 
from  the  floor  during  the  negotiations 
without  working  group  approval, 
except:  any  member  may  call  upon 
another  individual  to  elaborate  on  a 
relevant  point,  the  NPS  and  FAA 
advisors  to  the  working  group  have  the 
full  right  to  the  floor  and  may  raise  and 
address  appropriate  points,  and  any 
person  attending  working  group 


meetings  may  address  the  working 
group  if  time  permits  and  may  file 
statements  with  the  working  group  for 
its  consideration. 

The  final  report  of  the  NPOWG  will 
be  made  available  to  the  public  when  it 
is  reported  to  the  Advisory  Board  and 
ARAC.  In  addition,  both  agencies 
envision  that  public  meetings  will  be 
held  following  the  publication  of  a 
notice  of  proposed  rulemaking  on  the 
issues  regarding  overflights  of  the 
national  parks. 

Issued  in  Washington.  DC  on  June  2. 1997. 
Ida  M.  Klapper, 
Acting  Director  of  Rulemaking. 
|FR  Doc.  97-14780  Filed  6-2-97;  8:45  am] 
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DEPARTMEffT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-103  (Sub-No.  12X)] 

The  Kansas  City  Southern  Railway 
Company — Abandonment  Exemption — 
in  Webster,  Bienville.  NatchHoches  and 
Winn  Parishes,  Uk 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon  a 
61.62-mile  line  of  railroad  between 
milepost  83.02  at  or  near  Sibley,  and 
milepost  144.64  at  or  near  Carla,  in 
Webster,  Bienville,  Natchitoches  and 
Winn  Parishes,  LA.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
71039,  71045,  71002.  71070  and  71410. 

KCS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(ti^nsmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  6, 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  J  must  be  filed  by  June  16, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  June  26, 1997. 
with:  Surface  Transportation  Board. 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street.  N.W..  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  F.  McFarland, 
Jr..  McFarland  &  Herman.  20  North 
Wacker  Drive,  Suite  1330.  Chicago,  IL 
60606-2902. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

KCS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  Jime  11,  1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board.  Washington.  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  KCS  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  enviroiunental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
ofServica  Rail  Lines.  5  I.CC  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(0(25). 

'  The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


UMI 


consummation  has  not  been  effected  by 
KCS's  filing  of  a  notice  of 
consummation  by  June  6,  1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  }une  2, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretaty. 

(FR  Doc.  97-14836  Filed  &-&-97;  8:45  am] 
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•EPAPTMFN-  OF  THE  TREASURY 


Currency 


Dtroller  of  the 


Proposed  Collection;  Comment 
Request 

A  J  c  NC  T :  Office  of  the  Comptroller  of  the 
Currency  (CXDC),  Treasiuy. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soliciting  comments  concerning  the 
revision  of  an  information  collection 
formerly  titled  Preliminary  Survey  of 
Nonbariked  Status  and  now  retitled 
Survey  of  Financial  Activities  and 
Attitudes. 

DATES:  Written  comments  should  be 
submitted  by  August  5,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  the  Communications  Division, 
Attention:  1557-0209.  Third  Floor. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW. 
Washington.  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 


electronic  mail  to 

REGS.COM N<  ^  N    -/^-  'CC.TREAS.GOV. 

FOR  FURTHER  iNFORMATiON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  Jessie  Gates  or  Dionne 
Walsh.  (202)  874-5090.  Legislative  and 
Regulatory  Activities  Division  (1557- 
0209).  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  Financial  Activities 
and  Attitudes. 

OMB  Number:  1557-0209. 

Form  Number:  Not  Applicable. 

Abstract:  The  OCC  encourages 
national  banks  to  provide  fair  access  to 
financial  services  for  all.  Last  fall,  the 
OCC  initiated  a  major  project  to  learn 
more  about  why  millions  of  households 
have  no  banking  relationships 
(nonbanked),  and  whether  some  banks 
have  found  ways  of  profitably  serving 
them. 

As  the  first  part  of  this  initiative,  the 
OCC  prepared  the  Preliminary  Survey  of 
Nonbanked  Status.  The  OCC  now  plans 
to  conduct  a  Survey  of  Financial 
Activities  and  Attitudes  (Final  Survey) 
to  learn  more  about  how  nonbanked- 
households  conduct  their  financial 
activities  and  what  factors  may  keep 
them  from  using  banking  services. 

The  OCC  will  conduct  the  Final 
Survey  through  a  contractor,  in  several 
urban  locations,  and  in  English  and 
Spanish.  The  Final  Survey  will  involve 
both  personal  contacts  and  telephone 
interviews. 

The  Final  Survey  will  provide  the 
OCC,  as  well  as  national  banks  and  the 
general  public,  with  information  on 
diversity  within  the  nonbanked 
population;  how  nonbanked  households 
currently  conduct  their  financial 
activities;  their  experience  with,  and 
interest  in,  banking  services;  and  the 
financial  service  costs  they  incur. 

The  OCC  will  use  this  information  to 
better  assess  national  bank  efforts  to 
serve  nonbanked  households.  Further, 


the  OCC  and  the  industry  \^11  use  this 
information  to  identify  effective 
methods  for  better  serving  nonbanked 
households  and  to  identify  barriers  to 
financial  services  they  face.  The  OCC 
also  will  use  the  results  of  the  Final 
Survey  as  background  information  in  its 
policymaking  process. 

Type  of  Review:-Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,000 
respondents. 

Total  Annual  Responses:  1,000 
responses. 

Frequency  of  Respon^:  One  time 
only. 

Total  Annual  Burden:  500  hours. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the  . 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  June  2.  1997. 
Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 

Division. 

[FR  Doc.  97-14774  Filed  6-5-97;  8:45  am) 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
a/Kl  h4otice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categohes 
elsewhere  in  the  issue. 


DFP  a  ='MrNT  OF  AGRICULTURE 

Availability  of  App«alable  Decisions 

(Jorrection 

In  notice  dociunent  97-9709 
beginning  on  page  18582  in  the  issue  of 
Wednesday,  April  16,  1997,  make  the 
following  corrections: 

1.  On  page  18583,  in  the  second 
column,  the  Sedona  District  section 
should  read  "Sedona  District:  Red  Rock 
News,  published  weekly  Wednesday 
and  Friday  in  Sedona,  Coconino 
County,  Arizona." 

2.  On  page  18583,  in  the  second 
column,  the  The  Arizona  Daily  Star 
section  should  read  "The  Arizona  Daily 
Star,  published  daily,  Monday-Sunday, 
in  Tucson,  Pima  Coimty,  Arizona." 

3.  On  page  18583.  in  the  second 
column,  the  Douglas  District  section 
should  read  "Douglas  District:  Daily 
Dispatch,  published  daily  Tuesday- 
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Friday,  and  Sunday  in  Douglas.  Cochise 
County,  Arizona." 

4.  Oin  page  18583,  in  the  second 
column,  the  Nogales  District  section 
should  read  "Nogales  District:  Nogales 
International,  published  weekly  on 
Tuesday  and  Friday  in  Nogales,  Santa 
Cruz  County,  Arizona." 

5.  On  page  18583,  in  the  second 
colimm,  the  Safford  District  section 
should  read  "Safford  District:  Eastern 
Arizona  Courier,  published  weekly  on 
Wednesday,  in  Safford,  Craham  County, 
Arizona." 

6.  On  page  18585,  in  the  first  column, 
the  Dated  Lia@  should  read 

"April  3,  1997." 
BHJJNQCOOC  1806^-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

\P9  0E3853/R2223;  FRL-S358-«1 

RIN  2070-AC78 

Hexaconazote;  P«stlcid«  Toleranca 

Correction 

In  rule  docimient  96-8946  beginning 
on  page  15895  in  the  issue  of 
Wednesday,  April  10,  1996,  make  the 
following  correction: 

S  180.488    [Corrwted] 

On  page  15896,  in  the  third  column, 
in  §  180.488,  in  the  seventh  line. 


"{insert  date  3  years  after  the  signature 
date]"  should  read  "March  26, 1999". 
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•'■e<  r''-i's  Sf.  "eou<es    A¥!jliafaii'*v  and 
.Heque-st  ;'jr  comments 

Correction 

In  notice  docimient  97-13686, 
beginning  on  page  28735,  in  the  issue  of 
Tuesday,  May  27, 1997,  make  the 
following  correction: 

On  page  28735,  in  the  third  column, 
in  the  DATES:  section,  in  the  second 
and  third  lines,  "June  11, 1997"  should 
read  "July  11, 1997". 
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p,r,n«»'  -i"  Materials 


In  notice  docimient  97-11389, 
appearing  on  page  24141,  in  the  issue  of 
Friday,  May  2,  1997,  in  the  third 
column,  the  signature  was  omitted  and 
should  read  as  set  forth  below: 
M.  RebMxa  Winkler, 
Committee  Management  Officer. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  86 
[AMS-FRL-5823-7] 
RIN  2060-AF75 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Voluntary  Standards  for 
Light-Duty  Vehicles 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUtlMARY:  Today  EPA  is  finalizing  the 
main  regulatory  framework  for  the 
National  Low  Emission  Vehicle 
(National  LEV)  program.  After  EPA 
takes  comment  on  and  finalizes 
supplemental  regulations,  today's 
regulations  would  allow  auto 
manufacturers  to  volunteer  to  comply 
with  tailpipe  standards  for  cars  and 
light,  light-duty  trucks  that  are  more 
stringent  than  EPA  can  mandate.  Once 
a  manufacturer  opts  into  the  program, 
the  standards  would  be  enforced  in  the 
same  manner  as  any  other  federal  motor 
vehicle  pollution  control  requirement. 
Manufacturers  would  be  willing  to  opt 
into  this  program  if  there  is  a  binding 
commitment  to  it  by  the  northeastern 
part  of  the  country  (the  Ozone  Transport 
Region  (OTR)  or  the  States  of  the  Ozone 
Transport  Commission  (OTC  States)). 

If  the  program  were  to  come  into 
e£fiect  after  EPA  finalizes  the 
supplemental  regulations,  it  would 
achieve  significant  reductions  in  smog 
and  other  air  pollution  nationwide.  It 
also  would  achieve  the  same  emission 
reductions  in  the  OTR  as  if  each  OTC 
State  adopted  a  state  motor  vehicle 
program.  Today's  regulations,  together 
with  other  Agency  actions,  also 
substantially  harmonize  federal  and 
California  motor  vehicle  standards  and 
test  procedures  to  enable  manufiacturers 
to  design  and  test  vehicles  to  one  set  of 
standards  nationwide  if  they  opt  into 
National  LEV. 

With  this  final  rtile,  EPA  is  providing 
the  regulatory  structure  that  is  a 
necessary  step  towards  completion  of  an 
on-going  process  initiated  by  the  OTC 
States  and  the  auto  manufacturers  to 
improve  public  health  through  the 
introduction  of  cleaner  vehicles 
nationwide  and  in  the  Northeast.  The 
process  cannot  be  completed  until  the 
auto  manufacturers  and  the  OTC  States 
both  agree  to  be  bound  by  the  program. 
As  a  result  of  the  hard  work  of  these 
parties,  agreement  has  been  reached  on 
the  main  regulatory  framework  of  the 
National  LEV  program.  This  a^wement 


is  reflected  in  today's  rule.  However, 
some  additional  issues  must  be  resolved 
regarding  the  commitments  the  OTC 
States  must  make  for  the  program  to 
come  into  effect.  EPA  will  resolve  these 
issues  when  it  adopts  a  supplemental 
final  rule  after  further  notice  and 
comment.  If  National  LEV  is 
implemented,  it  will  demonstrate  how 
cooperative,  partnership  efforts  can 
produce  a  smarter,  cheaper  program  that 
reduces  regulatory  burden  while 
increasing  protection  of  the 
environment  and  public  health. 
DATES:  This  regulation  is  effective 
August  5,  1997.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
August  5,  1997.  Sections  86.085- 
37(b)(1)  introductory  text.  86.1710- 
97(a),  86.1712-97.  and  86.1776-97 
contain  information  collection 
requirements  that  have  not  yet  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  are  not  effective 
until  OMB  has  approved  them.  EPA  will 
publish  a  document  announcing  the 
effective  date  of  these  sections. 
A00RESSE8.'  Materials  relevant  to  this 
final  rule  have  been  placed  in  Public 
Docket  No.  A-95-26.  The  docket  is 
located  at  the  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  IX  20460 
(Telephone  202-260-7548;  Fax  202- 
260-4400)  in  Room  M-1500.  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:00  a.m.  and  5:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 

Simon,  Office  of  Mobile  Sources,  U.S. 
Envirorunental  Protection  Agency,  401 
M  Street  SW.  Washington,  DC  20460. 
Telephone  (202) 260-3623;  Fax (202) 
260-6011;  e-mail 
simon.karl9ep>amail.epa.gov. 

SUPPLBMENTARY  INFORMATKM: 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
manufacture  and  sell  new  motor 
vehicles  in  the  United  States.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated  entities 

Industry  ...... 

New  motor  vehide  manufac- 
tufers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  r^ulated  l^ 
this  action.  Other  types  of  entities  not 


listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
activities  are  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §86.1701-97  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  COI*TACT  section. 

L  Obtaiiiing  Electronic  Copies  of  the 
Regulatory  Documents 

The  Preamble,  Regulations,  and 
Response  to  Conunents  documents  are 
also  available  electronically  fi'om  the 
EPA  internet  site  and  via  dial-up 
modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  fiee  of 
charge,  except  for  your  existing  cost  of 
internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  information.  The  official 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  internet  sites  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  internet  sites  listed  below 
and  on  TTN. 

Internet 

World  Wide  Web:  http://www.epa.gov/ 
docs/fedrgstr/EPA-AIR/  (either  select 
desired  date  or  use  Search  feature)  or 
http://www.epa.gov/OMSWWW/ 
(look  in  What's  New  or  under  the 
specific  rulemaking  topic) 

Gopher,  gopher.epa.gov  Follow  menus: 
Rules:  EnviroSubset:Air  or 
gopher.epa.gov  Follow  menus: 
Office8:Air:OMS 

FTP:  ftp.epa.gov  Directory:  pub/gopher/ 
fedrgstr/EPA-AIR/  or  ftp.epa.gov 
Directory:  pub/gopher/OMS/ 

TTN  BBS:  919-541-5742  (1,200-14,400 
bps,  no  parity,  eight  data  bits,  one 
stop  bit)  Off-line:  Mondays  from  8:00- 
12:00  Noon  ET  Voice  helpline:  919- 
541-5384 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  k  Reporting 
<1>  Light  Duty 
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<10>  File  area  #10  OTC  Low-Emissions 

Vehicle  &  National  LEV 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  with  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command.  If  you  are  unfamiliar  with 
handling  compressed  (i.e.  ZIP'ed)  files, 
go  to  the  TTN  top  menu,  System 
Utilities  (Command:  1)  for  information 
and  the  necessary  program  to  download 
in  order  to  imZIP  the  files  of  interest 
after  downloading  to  your  computer. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

n.  Outiin»^  and  List  of  AcTonyms  and 

A.  Outline 

This  final  rule  preamble  is  organized  into 
the  following  sections: 
L  Obtaining  Electronic  Copies  of  the 

Regulatory  Documents 
H.  Outline  and  List  of  Acronyms  and 

Abbreviations 

A.  Outline 

B.  List  of  Acronyms  and  Abbreviations 
m.  Introduction  and  Background 

A.  Introduction 

B.  Benefits  of  the  National  LEV  Program 

C.  Background 

1.  Current  Federal  Motor  Vetiicle 
Emissions  Control  Program 

2.  California  Low  Emission  Vehicle 
Program 

3.  OTC  Efforts  to  Reduce  Motor  Vehicle 
Emissions  in  the  OTR 

4.  Public  Process 

D.  NationW  LEV  Program 

1.  Agreement — A  Necessary  Predicate  for 
the  National  LEV  Program 

2.  Deachption  of  National  LEV  Program 
IV.  Provisions  of  the  National  LEV  Program 

A.  Program  Structure 

1.  Opt-In  to  National  LEV  and  In-E£Eect 
Finding 

2.  Opt-Out  from  National  LEV 

a.  Conditions  Allowing  Opt-Out 

(1)  OTC  States'  Failure  to  Meet  or  Keep 
Their  Commitments 

(2)  EPA  Changes  to  SUble  Standards 
(i)  Designation  of  Stable  Standards 
(ii)  Changes  to  Stable  Standards 

b.  Opt-Out  Procedures 

c.  Effective  Date  of  Opt-Out 

d.  Programs  in  Effect  as  a  Result  of  Opt-Out 

e.  Opt-Out  by  States 

3.  Duration  of  Program 


B.  National  LEV  Voluntary  Tailpipe  and 
Related  Standards  and  Phase-In 

1.  Exhaust  Emission  Standards  for 
Categories  of  NLEVs 

a.  Certification  Standards 

b.  In-Use  Standards 

2.  Non-methane  Organic  Gases  Fleet 
Average  Standards 

a.  Compliance  With  the  NMOG  Standards 

b.  Tracking  Vehicles  for  Fleet  Average 
NMOG  Compliance 

c.  OTC  State  Government  ATV  Purchases 

d.  Reporting  Requirements 

3.  Fleet  Average  NMOG  Credit  Program 

a.  Fleet  Average  NMOG  Credit  Program 
Requirements 

b.  Early  Reduction  Credits 

c.  Enforcement  of  Fleet  Average  NMOG 
Credit  Program 

d.  Reporting  for  Fleet  Average  NMOG 
Credit  Program 

4.  Limits  on  Sale  of  Tier  1  Vehicles  and 
TLEVs 

5.  Tailpipe  Emissions  Testing 

a.  Federal  Test  Procedure 

b.  Compliance  Test  Fuel 

c.  NMOG  vs.  NMHC 

d.  Reactivity  Adjustment  Factors 

6.  On-Board  Diagnostics  Systems 
Requirements 

7.  In-Use  Fuel 

8.  Hybrid  Electric  Vehicles 

C  Low  Volume  and  Small  Volume 
Manufocturers 

D.  Legal  Authority 

E.  Enforceability  and  Prohibited  Acts 
V.  NaUonal  LEV  Will  Produce  Creditable 

Emissions  Reductions 

A.  Emissions  Reductions  From  National 
LEV 

B.  Enforceability  of  National  LEV 

C.  Finding  National  LEV  in  Effect 

D.  SIP  Credits 

VL  Other  Applicable  Federal  Requirements 
and  Harmonization  With  California 
Requirements 

A.  Introduction 

B.  Harmonization  of  Federal  and  California 
Standards 

1.  Onboard  Refoeling  Vapor  Recovery  and 
Evaporative  Emissions 

2.  Cold  CO 

3.  Certification  Short  Test 

4.  High  Altitude  Requirements 

C.  Federal  Compliance  Requirements 

1.  Selective  Enforcement  Auditing  and 
Quality  Audit  Programs 

2.  Imports 

3.  In-Use  and  Warranty  Requirements 
Vn.  Structure  of  National  LEV  Regulations 
Vm.  Technical  Correction  to  Maintenance 

Instructions 
DL  Administrative  Requirements 

A.  Administrative  Designation 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Coagwwionai  Review  of  Agency 
Rulonuking 

E.  Reporting  and  Recordkeeping 
Requirements 

X.  Statutory  Authority 

XI.  Judicial  Review 

B.  List  of  Acronyms  and  Abbreviations 

AAMA    American  Automobile 
Manufoctums  Association 


AIAM    Association  of  International 

Automobile  Manufacturers 
APA    Administrative  Procedure  Act 
AQL    Acceptable  Quality  Level 
ATV(s)    Advanced  Technology  Vehicle(t) 
BBS    Bulletin  Board  System 
CAA    Clean  Air  Act 

CAAA    Clean  Air  Act  Amendments  of  1990 
CAL  LEV    California  Low  Emission  Vehicle 

Program 
GARB    California  Air  Resources  Board 
CFR    Code  of  Federal  Regulations 
CO    Carbon  Monoxide 
CQA    CaUfornia  Quality  Audit 
CST    Certification  Short  Test 
EPA    U.S.  Enviroiunental  Protection  Agency 
EPAct    Energy  Policy  Act 
FACA    Federal  Advisory  Committee  Act 
FR    Federal  Register 
FRM    Final  Rulemaking,  Final  Rule 
FTP    Federal  Test  Procedure 
GSA    General  Services  Administration 
GVWR    Gross  Vehicle  Weight  Rating 
Hqs)    Hydrocaifoon(s) 
HCHO    Formaldehyde 
HEV(s)    Hybrid  Electric  Vehicle(s) 
HLDT(s)    Heavy  Light-Duty  Truck(s) 
IBR    Incorporation  by  Reference 
ICI(s)    Indep>endent  Commercial  Lmporterfs) 
ICR    Information  Collection  Request 
I/M    Inspection  and  Maintenance 
ILEV(s)    Inherently  Low  Emission  Vefaicle(s) 
LDT(s)    Light-Duty  Truck(s) 
LDV(s)    Light-Duty  Vehicle(s) 
LEV(s)    Low  Emission  Vehicle(s) 
LLDTCs)    Light  Light-Duty  Truckts) 
LVW    Loaded  Vehicle  Weight 
MIL     Malfunction  Indicator  Light 
MOU    Memorandum  of  Understanding 
MY    Model  Year 
NAAQS    National  Ambient  Air  Quality 

Standards 
National  LEV    National  Low  Emission  ' 

Vehicle 
NLEV    National  Low  Emission  Vehicle 
NMHC    Non-methane  Hydrocarbons 
NMOG    Non- methane  Organic  GasM 
NOx    Oxides  of  Nitrogen 
NPRM    Notice  of  Proposed  Rulemaking 
NTR    Northeast  Trading  Region 
OBD    On-Board  Diagnostics 
OBD  n    Second  Phase  On-Board  Diagnostics 
OMB    Office  of  Management  and  Budget 
ORVR    On-Board  Refueling  Vapor  Recovery 
OTC    Ozone  Transpwrt  Commission 
OTC  LEV    Ozone  Transport  Commission 

Low  Eanission  Vehicle 
OTR    Ozone  Transport  Region 
PM    Particulate  Matter 
RAF(s)    Reactivity  Adjustment  Factorfs) 
RFA    Regulatory  Flexibility  Analysis 
RFC    Reformulated  Gasoline 
RIA    Regulatory  Impact  Analysis 
SEA    Selective  Enforcement  Audit 
SFTP    Supplemental  Federal  Test  Procedtire 
SIA    Service  Information  Availability 
SIP    State  Implementation  Plan 
SNPRM    Supplemental  Notice  of  Proposed 

Rulemaking 
The  Act    Clean  Air  Act 
The  Ageixry    U.S.  Enviroiunental  Protectfon 

Agency 
THC    Total  Hydrocarbon 
TLEV(s)    Transitional  Low  Emission 

Vehicle(s) 
TTN    Technology  Transfsr  Netwoik 
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UDDS    Urban  Dynamometer  Driving  Cycle 
ULEV(s)    Ultra  Low  Emission  Vehicle(s) 
UMRA    Unfunded  Mandate  Reform  Act 
VOC(s)    Volatile  Organic. Compound(8) 
ZEV(s)    Zero  Emission  Vehicle(8} 

m.  Introduction  and  Background 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  adopting  regulations 
for  the  National  Low  Emission  Vehicle 
(National  LEV)  program  in  this  final 
rule.  EPA  believes  this  is  a  cleaner, 
smarter,  cheaper  pollution  control 
program  for  new  motor  vehicles.  Under 
the  National  LEV  program,  auto 
manufactvuers  have  the  option  of 
agreeing  to  comply  with  more  stringent 
tailpipe  emissions  standards — standards 
that  EPA  could  not  impose  without 
manufacturer  agreement.  Once 
manufacturers  commit  to  the  program, 
the  standards  will  be  enforceable  in  the 
same  manner  that  other  federal  motor 
vehicle  emissions  control  requirements 
are  enforceable.  Manufacturers  have 
indicated  their  willingness  to  volunteer 
to  meet  these  tighter  emissions 
standards  if  EPA  and  the  northeastern 
states  (i.e.,  those  in  the  Ozone  Transport 
Commission  (OTC)  or  the  "OTC  States") 
agree  to  certain  conditions,  including 
providing  manufiactiu«rs  with 
regulatory  stability,  recognizing  that 
establishing  advanced  technology 
vehicles  (ATVs)  in  the  Northeast  is  a 
shared  responsibility  (rather  than  the 
sole  responsibility  of  auto 
manufacturers),  and  reducing  regulatory 
burdens  by  harmonizing  federal  and 
California  motor  vehicle  emissions 
standards. 

The  National  LEV  program  is  another 
step  in  an  unprecedented,  cooperative 
effort  by  the  OTC  States,  auto 
manufacturers,  environmentalists,  fuel 
providers,  EPA,  and  other  interested 
parties  to  improve  air  quality.  The  OTC 
States  and  enviromnentalists  provided 
the  opportunity  for  this  cooperative 
effort  by  pushing  for  adoption  of  the 
California  Low  Emission  Vehicle  (CAL 
LEV)  program  throughout  the  northeast 
Ozone  Transport  Region  (OTR).  Under 
EPA's  leadership,  the  states,  auto 
manufacturers,  environmentalists,  and 
other  interested  parties  then  embarked 
on  a  process  marked  by  extensive  public 
participation  and  a  demonstrated 
willingness  to  work  with  each  other  and 
to  solve  problems  jointly.  This  working 
relationship  is  particularly  remarkable 
given  the  adversarial  and  litigious 
nature  of  previous  interactions  between 
the  parties. 

In  today's  final  rule,  EPA  is 
establishing  the  regulatory  framework 
for  National  LEV.  Given  statutory 
constraints,  however,  the  National  LEV 
program  will  only  be  implemented  if  it 


is  agreed  to  by  the  OTC  States  and  the 
auto  manufiictiu«rs.  EPA  does  not  have 
authority  to  force  either  the  OTC  States 
or  the  manufacturers  to  sign  up  to  the 
program. 

The  OTC  States  and  auto 
manufactiuers  have  reached  agreement 
on  most  issues  raised  by  the  National 
LEV  program.  Each  side  has  sent  EPA  a 
Memorandum  of  Understanding  (MOU) 
that  it  has  initialed,  indicating  its 
agreement  with  the  National  LEV 
program  as  contained  in  that  MOU. 
(These  initialed  documents  are  in  the 
public  docket  for  this  rulemaking.) 
Although  there  are  differences  in  the 
two  Memoranda,  they  show  that 
agreement  has  been  reached  between 
the  OTC  States  and  the  auto 
manufactiuers  on  the  substantive  issues 
addressed  in  this  rule.  With  a  few 
limited  exceptions,  those  agreements  are 
consistent  with  today's  rule.  EPA 
applauds  the  efforts  of  these  parties, 
particularly  the  leadership  shown  by  the 
OTC  States  and  the  auto  manufacturers. 

The  OTC  States  and  auto 
manufacturers  have  not  reached 
agreement  on  a  few  remaining  issues,  in 
particular,  those  related  to  OTC  State 
opt-in  and  commitment  to  the  program. 
EPA  did  not  take  comment  on  and 
therefore  caiuiot  finalize  these  portions 
of  the  National  LEV  program  in  today's 
rule.  These  issues  will  need  to  be 
resolved  and  reflected  in  EPA 
regulations  before  the  National  LEV 
program  can  come  into  effect.  Because 
the  auto  manufacturers  and  the  OTC 
States  have  not  resolved  these  issues, 
EPA  will  publish  a  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM)  to 
take  comment  on  these  issues  before 
EPA  resolves  them  in  a  supplemental 
final  rule. 

National  LEV  will  provide 
enviroiunental  benefits  by  reducing  air 
pollution  nationwide.  The  program  is 
designed  to  address  air  pollution 
problems,  and  will  produce  public 
health  and  environmental  benefits  both 
inside  and  outside  the  OTR.  This  will 
assist  all  states  that  were  considering 
adopting  the  California  LEV  program  to 
meet  their  obligations  under  the  Clean 
Air  Act  (CAA  or  the  Act). 

EPA  has  determined  that  the  National 
LEV  program  will  result  in  emissions 
reductions  in  the  OTR  that  are 
equivalent  to  or  greater  than  the 
emissions  reductions  that  would  be 
achieved  through  OTC  state-by-state 
adoption  of  the  CAL  LEV  program.  For 
a  number  of  years,  the  OTC  has  been 
working  to  reduce  motor  vehicle 
emissions  either  by  adoption  of  the  CAL 
LEV  program  throughout  the  OTR  or  by 
adoption  of  the  National  LEV  program. 
As  a  means  to  achieve  such  reductions. 


National  LEV  continues  to  provide  a 
preferable  alternative  to  adoption  of 
CAL  LEV  throughout  the  OTR.  Not  only 
will  National  LEV  provide  emissions 
reductions  benefits  to  the  OTC  States,  it 
will  reduce  states'  costs  of  providing 
their  citizens  with  healthy  air  by 
avoiding  the  costs  of  state  programs  that 
duplicate  each  others'  and  EPA's  efforts. 
Although  a  recent  court  decision  struck 
down  one  of  the  OTC  States'  regulatory 
options  for  regionwide  adoption  of  CAlL 
LEV  programs,  Virgiiua  v.  EPA.  No.  95- 
1163  (D.C.  Cir.  March  11, 
1997)(discussed  in  section  III.C.3.).  the 
auto  manufacturers  and  OTC  States 
have  recently  sent  letters  to  EPA 
expressing  their  continued  support  for 
National  LEV.  (Letter  fitjm  AAMA  and 
AL\M  to  EPA,  April  15, 1997;  Letter 
from  OTC  to  EPA,  April  18,  1997;  both 
letters  are  in  docket  no.  A-95-26). 

EPA  is  also  providing  important  relief 
from  certain  regulatory  requirements  to 
the  auto  manufacturers.  Rather  than 
having  a  fleet  of  California  vehicles  that 
are  designed  and  tested  to  California 
standards,  and  a  separate  fleet  of  federal 
vehicles  that  are  designed  and  tested  to 
federal  standards,  in  most  instances 
under  National  LEV  manufactiirers  will 
certify  vehicles  to  harmonized 
California  and  federal  standards  that 
will  allow  them  to  sell  most  vehicles 
nationwide.  Not  only  will  this  reduce 
testing  and  design  costs,  it  will  allow 
more  efficient  distribution  and 
marketing  of  vehicles  nationwide. 

The  cooperative  nature  of  the  program 
by  itself  should  provide  environmental 
benefits  sooner,  and  in  a  way  that 
greatly  reduces  regulatory  transaction 
costs,  than  would  otherwise  be  the  case. 
Focusing  energy  on  implementing  the 
program  the  parties  helped  jointly 
design  is  a  better  use  of  resources  than 
continued  disagreement  over  whether 
any  program  should  be  implemented  at 
all. 

A.  Introduction 

EPA  is  today  adopting  the  regulatory 
structure  for  a  voluntary.  National  LEV 
program.  The  National  LEV  program 
includes  a  set  of  exhaust  emissions 
standards  that  will  significantly  reduce 
emissions  of  ozone-producing 
pollutants  nationwide  from  new  light- 
duty  vehicles  (LDVs)  and  light-duty 
trucks  (LDTs)  at  or  below  6000  lbs  gross 
vehicle  weight  rating  (GVWR)  (light, 
light-duty  trucks,  or  LLDTs).  The 
program  includes  a  manufacturer  fleet 
average  standard  for  non-methane 
organic  gas  (NMOG)  applicable  in  the 
OTC  States  beginning  in  Model  Year 
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(MY)  1997,'  and  applicable  nationwide 
(except  California)  beginning  in 
MY2001.  Manufacturers  are  not 
required  to  meet  the  standards  in  this 
program  unless  they  choose  to  opt  into 
the  program.  However,  if  a  manufact\u«r 
opts  into  the  program  and  EPA  finds 
that  the  program  is  in  effect,  then  the 
manufactiu'er  will  be  bound  by  the 
program's  requirements.  A  mantrfacturer 
that  opts  into  the  progrsun  can  opt  out 
only  in  certain  limited  circumstances. 

In  addition  to  the  national  public 
health  benefits  that  would  result  from 
National  LEV,  the  program  has  been 
motivated  largely  by  the  OTC's  efforts  to 
reduce  motor  vehicle  emissions  either 
by  adoption  of  the  CAL  LEV  program 
throughout  the  OTR  or  by  adoption  of 
the  National  LEV  program.  One  of  the 
OTC  States'  efforts  was  a  petition  the 
OTC  filed  vdth  EPA.  On  December  19, 
1994,  EPA  approved  this  petition, 
which  requested  that  EPA  require  all 
OTC  States  to  adopt  the  CAL  LEV 
program  (called  the  Ozone  Transport 
Commission  Low  Emission  Vehicle 
(OTC  LBV)  program.  60  PR  4712 
(January  24, 1995)  (OTC  LEV  Decision)). 
In  that  rule,  EPA  found  that  the 
reduction  of  emissions  from  new  motor 
vehicles  throughout  the  OTR  is 
necessary  to  mitigate  the  effects  of  air 
pollution  transport  in  the  region  and  to 
bring  ozone  nonattainment  areas  in  the 
OTR  into  attainment  (including 
maintenance)  by  the  dates  specified  in 
the  CAA,  as  amended  in  1990.  On  the 
basis  of  this  finding,  EPA  issued  a 
finding  that  the  State  Implementation 
Plans  (SIPs)  of  the  OTC  States  are 
substantially  inadequate.  Under  the 
OTC's  recommended  program,  all  new 
motor  vehicles  sold  in  the  OTR 
begirming  in  MY1999  would  be  required 
to  be  certified  by  the  California  Air 
Resources  Board  (CARB)  to  any  one  of 
the  California  motor  vehicle  emissions 
standards  (i.e.,  California  Tier  1, 
Transitional  Low  Emission  Vehicle 
(TLEV),  Low  Emission  Vehicle  (LEV). 
Ultra  Low  Emission  Vehicle  (ULEV),  or 
Zero  Emission  Vehicle  (ZEV)]. 
Manufacturers  could  choose  to  sell  any 
mix  of  California-certified  vehicles  to 
comply  with  annual  Qeet  average 
NMOG  standards,  which  become 
increasingly  stringent  over  time. 
Pursuant  to  the  OTC  recommendation, 
individual  states  in  the  OTR  could  (but 
were  not  required  to)  adopt  a  ZEV 
mandate  to  the  extent  permitted  by  the 
CAA. 

The  OTC  LEV  decision  was 
challenged  by  the  Commonwealth  of 


■  As  discussed  in  note  17  below.  EPA  is  using  MY 
1997  as  a  placeholder  for  the  actual  start  date  of 
National  LEV 


Virginia  and  several  motor  vehicle 
manufacturers.  The  Court  of  Appeals 
held  that  EPA  did  not  have  authority  to 
require  the  OTC  States  to  adopt  the  CAL 
LEV  program  and  vacated  EPA's  OTC 
LEV  decision.  ViT;ginia  v.  EPA,  No.  95- 
1163  (D.C.  Cir.  March  11, 1997). 

The  court  decision  strildng  EPA's 
OTC  LEV  decision  changes  some  of  the 
legal  requirements  for  National  LEV. 
When  EPA  proposed  the  National  LEV 
program,  it  proposed  criteria  that  the 
National  LEV  program  would  have  to 
meet  to  be  an  acceptable  LEV-equivalent 
program  that  would  relieve  OTC  States 
of  their  obligation  under  the  OTC  LEV 
decision.  EPA  proposed  that  National 
LEV  (1)  would  need  to  achieve 
emissions  reductions  equivalent  to 
those  that  would  be  achieved  by  OTC 
LEV,  and  (2)  would  be  an  enforceable, 
stable  program  that  was  in  effect. 
Because  EPA  no  longer  need  find  that 
National  LEV  is  an  acceptable  LEV- 
equivalent  program,  EPA  has 
reevaluated  whether  National  LEV  is 
legally  required  to  meet  the  two  criteria. 
EPA  has  determined  that  there  is  no 
longer  a  legal  requirement  for  National 
LEV  and  OTC  LEV  to  achieve  equivalent 
emissions  reductions.  Nonetheless,  for 
all  parties  to  support  National  LEV,  it 
must  produce  an  acceptable  quantity  of 
emission  reductions.  Furthermore,  for 
EPA  to  grant  SIP  credits.  National  LEV 
must  be  an  enforceable,  stable  program. 

In  today's  rule,  EPA  finds  that 
National  LEV  will  achieve  reductions  in 
new  motor  vehicle  emissions  in  the 
OTR  that  are  at  least  equivalent  to  the 
reductions  that  would  be  achieved 
through  OTC  state-by-state  adoption  of 
the  CAL  LEV  program.  EPA  also  finds 
that  once  manufacturers  opt  into  the 
National  LEV  prt>gram,  it  is  enforceable 
against  the  manufacturers.  After  EPA 
provides  fiuther  notice  to  take  comment 
on  the  type  of  OTC  State  commitments 
that  would  make  the  program  lasting, 
the  Agency  intends  to  promulgate  final 
provisions  for  OTC  State  conomitments 
sufficient  to  adequately  assure  that 
National  LEV  will  produce  the  intended 
emissions  reductions  for  the  intended 
duration  of  the  program.  Then,  EPA  will 
be  able  to  find  that  National  LEV  is  in 
effect  when  all  auto  manufacturers  have 
opted  into  the  program. 

EPA  providea  numerous 
opportunities  for  public  participation  in 
the  decision-making  process  leading  to 
OTC  LEV  and  National  LEV,  as 
described  more  fully  in  section  III.C.4. 
EPA  established  a  subcommittee  of  the 
Clean  Air  Act  Advisory  Committee 
pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA)  to  evaluate 
issues  relating  to  obtaining  reductions 
in  emissions  from  new  motor  vehicles. 


The  Subcommittee  has  also  served  as  a 
public  forum  to  discuss  volimtary,  49- 
state  motor  vehicle  emissions  standards 
and  provided  comments  to  EPA  on  the 
National  LEV  program. 

B.  Benefits  of  the  National  LEV  Program 

The  National  LEV  program  will  result 
in  significant  environmental  and  public 
health  benefits  nationMrlde  if  the  OTC 
States  and  auto  manufacturers  agree  to 
implement  it.  The  program  promulgated 
today  represents  a  significant  step 
towards  the  goal  of  reducing  smog 
throughout  the  United  States.  The 
National  LEV  program  will  also  achieve 
reductions  in  emissions  of  otber 
pollutants,  including  particulate  matter 
(PM),  benzene,  and  formaldehyde. 

Ground-level  ozone,  the  principal 
harmful  component  in  smog,  is 
produced  by  a  complex  set  of  chemical 
reactions  involving  volatile  organic 
compoimds  (VOCs)  and  oxides  of 
nitrogen  (NOx)  in  the  presence  of 
sunlight  Ground-level  ozone  causes 
health  problems,  including  damaged 
lung  tissue,  reduced  limg  fimction.  and 
lungs  that  are  sensitized  to  other 
irritants.  Scientific  evidence  indicates 
that  the  ambient  levels  of  ozone  affect 
healthy  adults  and  children,  as  well  as 
people  with  impaired  respiratory 
systems,  such  as  asthmatics.  A 
reduction  in  lung  function  during 
periods  of  moderate  exercise  has  been 
found  following  exposure  to  ozone  for 
six  to  seven  hours  at  concentrations  at 
or  near  the  ciurent  standard.  This 
decrease  in  lung  function  may  be 
accompanied  by  symptoms  such  as 
chest  pain,  coughing,  nausea,  and 
pulmonary  congestion.  Studies,  to  date, 
indicate  that  the  acute  health  effects  of 
exposure  to  ozone  at  the  level  of  the 
current  ozone  NAAQS  (such  as 
coughing,  chest  pain,  and  shortness  of 
breath)  are  reversible  in  most  people 
when  the  exposure  stops.  However,  the 
extent  of  such  reversibility  depends  on 
factors  such  as  the  length  of  exposure 
and  individual  activity  level.  With 
repeated  exposure  to  ozone  over  tinte, 
many  of  these  symptoms  attenuate  but 
some  indicators  of  cell  damage  suggest 
continued  lung  inflammation.  Crotind- 
level  ozone  is  also  responsible  for 
significant  agricultiiral  crop  yield  losses 
each  year.  Studies  also  indicate  that  the 
current  ambient  levels  of  ozone  are 
responsible  for  damage  to  both 
terrestrial  and  aquatic  ecosystems, 
including  acidification  of  surface 
waters,  reduction  in  fish  populations, 
damage  to  forests  and  wildlife,  soil 
d^Bdation,  and  reduced  visibility. 

The  primary  NAAQS  for  various 
pollutants,  including  ozone,  are  set  by 
EPA  on  the  basis  of  air  quality  criteria 
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and  allowing  an  adequate  margin  of 
safety,  at  a  level  that  the  Agency 
determines  is  necessary  to  protect 
public  health.  EPA  then  classifies  areas 
across  the  country  based  on  whether 
they  attain  these  standards.  Areas  that 
do  not  meet  these  standards  are  deemed 
"nonattainment"  areas  and  rated  based 
on  the  severity  of  their  air  quality 
problem.  There  are  66  ozone 
nonattainment  areas  throughout  the 
United  States,  including  several  areas 
classified  as  "serious"  or  "severe"  for 
ozone.  Houston  and  the  upper  Midwest, 
in  particular,  experience  high  levels  of 
ground-level  ozone  pollution.  The 
implementation  of  the  National  LEV 
program  nationwide  in  MY2001  will 
advance  the  goal  of  emissions 
reductions  in  those  areas.  Motor 
vehicles  are  a  significant  contributor  to 
smog  because  of  their  emissions  of 
VOCs  and  NOx-  A  vehicle  certified  to 
the  National  LEV  standards  will,  over  its 
lifetime,  emit  400  pounds  less  pollution 
than  a  Tier  1  vehicle.  Implementation  of 
National  LEV  is  expected  to  achieve 
nationwide  reductions  of  NOx 
emissions  of  400  tons/day  in  2005  and 
1250  tons/day  in  2015,  and  nationwide 
reductions  in  NMOG  emissions  of  279 
tons/day  in  2005  and  778  tons/day  in 
2015. 

In  evaluating  the  OTC  petition,  EPA 
analyzed  the  level  of  emissions 
reductions  throughout  the  OTR 
necessary  to  attain  (or  maintain)  the 
NAAQS  for  ozone,  given  the  serious 
transport  issue.  EPA  concluded,  based 
on  its  analysis  in  the  context  of  the  OTC 
LEV  decision,  that  NOx  reductions  of  50 
percent  to  75  percent  from  1990  levels 
from  every  portion  of  the  OTR  lying  to 
the  south,  southwest,  west,  and 
northwest  of  each  serious  or  severe  OTR 
nonattaiiunent  area,  and  VOC 
reductions  of  5  percent  to  75  percent 
from  the  portion  of  the  OTR  in  or  near 
(and  upwind  of)  each  serious  and  severe 
OTR  nonattainment  area,  are  necessary 
to  bring  each  such  area  into  attainment 
by  the  applicable  date. 

EPA  has  projected  that,  without  a 
program  that  achieves  reductions  in  the 
Northeastern  United  States  equivalent  to 
those  achieved  by  OTC  state-by-state 
adoption  of  CAL  LEV,  on-highway 
vehicles  will  account  for  approximately 
38  percent  of  NOx  emissions  and  22 
percent  of  anthropogenic  VOC 
emissions  in  2005.  As  described  in  the 
OTC  LEV  decision,  EPA's  modeling 
analyses  support  the  conclusion  that  no 
combination  of  potentially  broadly 
practicable  control  measures  in  the  OTR 
would  be  sufficient  to  achieve  the 
necessary  level  of  emissions  reductions 
without  more  stringent  new  motor 
vehicle  emission  standards.  Thus,  EPA 


determined  that  all  of  the  emissions 
reductions  in  the  OTR  associated  with 
implementing  the  OTC  LEV  program,  or 
a  LEV-equivalent  program,  are 
necessary.  While  the  court  decision 
overturned  the  OTC  LEV  decision 
requiring  adoption  of  OTC  LEV,  the 
court  did  not  overturn  EPA's  underlying 
assessment  of  the  need  for  significant 
additional  emissions  reductions  in  the 
region. 

More  stringent  motor  vehicle 
standards  outside  the  OTR,  such  as 
those  contained  in  today's  rule,  will 
help  the  OTR  achieve  necessary 
reductions,  in  addition  to  producing 
benefits  in  States  outside  the  OTR.  EPA 
has  determined  that  the  National  LEV 
program  promulgated  today  would 
provide  at  least  equivalent  emissions 
reductions  of  VOCs  and  NOx  in  the  OTR 
as  would  OTC  state-by-state  adoption  of 
CAL  LEV  programs,  and  would  do  so  in 
a  more  efficient  and  cost-effective 
manner,  for  several  reasons.^  First,  the 
National  LEV  program  provides  for  the 
introduction  of  TLEVs  in  the  OTR  in 
MY1997,  two  years  earlier  than  EPA  had 
required  under  the  OTC  LEV  program.' 
Second,  since  the  National  LEV  program 
will  apply  nationwide  (except  for 
California)  in  MY2001,  vehicles 
purchased  outside  the  OTR  that  move 
into  the  region  will  be  up  to  70  percent 
cleaner  than  incoming  vehicles  (i.e.. 
Tier  1  vehicles)  would  have  been  under 
the  OTC  LEV  program.  EPA  estimated 
that  if  migration  into  the  OTR  of  non- 
LEV  vehicles  were  taken  into  account  in 
estimating  benefits  of  OTC  LEV,  this 
would  result  in  a  16  ton/day  increase  in 
VOC  emissions  and  a  28  ton/day 
increase  in  NOx  emissions  in  2005 
compared  to  EPA's  estimates  of  highway 
vehicle  emissions  in  the  OTR  without 
factoring  in  migration.  The  National 
LEV  program,  when  implemented 
nationwide  in  MY2001,  will  greatly 
reduce  this  migration  effect  Even  more 
significant,  without  the  OTC  LEV  SIP 
call,  a  substantial  number  of  the  OTC 
States  are  now  unlikely  to  adopt  state 
CAL  LEV  programs  effective  for  the 
relevant  timeframe,  which  dramatically 
increases  the  relative  benefits  of 


'Sinca  EPA's  modaling  was  completed, 
circunutances  have  changed  that  have  set  back  the 
potential  raalittic  start  dates  both  for  National  LEV 
and  for  OTC  state-by-state  implementation  of  CAL 
LEV.  EPA's  modeling  shows  that  the  programs  as 
designed  (i.e..  National  LEV  starting  in  MY1997  and 
CAL  LEV  throughout  the  OTR  implemented  by 
MY1999)  would  produce  equivalent  emission 
reductions.  See  section  V  A.  In  the  Sl^RM.  EPA 
will  discuss  the  relative  emission  reduction  effects 
of  delayed  start  dates. 

'Although  it  is  unrealistic  to  start  National  LEV 
with  MY1997  (see  discussion  in  n.  17).  EPA 
believes  it  is  possible  for  National  LEV  to  start 
sooner  than  most  OTC  States  could  start  state  LEV 
programs. 


National  LEV  over  an  approach  that 
relies  on  OTC  state-by-state  adoption  of 
CAL  LEV. 

The  National  LEV  program  is  also 
expected  to  achieve  pollution  reduction 
benefits  from  motor  vehicles  beyond 
those  associated  with  ozone  pollution, 
including  benefits  from  control  of  PM, 
benzene,  and  formaldehyde.  All  states, 
not  just  those  in  the  OTR,  will  realize 
these  air  quality  benefits. 

PM  is  the  generic  term  for  a  broad 
class  of  chemically  and  physically 
diverse  substances  that  exist  as  discrete 
particles  over  a  wide  range  of  sizes.  PM 
emissions  have  been  associated  with 
nimierous  serious  health  effects, 
including  upper  and  lower  respiratory 
illnesses  such  as  pneimionia,  chronic 
obstructive  pulmonary  disease,  chronic 
bronchitis,  aggravation  of  the  respiratory 
system  in  children  with  pre-existing 
illnesses,  and  premature  mortality  in 
sensitive  individuals  (such  as  those 
with  cardiovascular  diseases).  In 
addition,  studies  have  shown  that  PM 
emissions  episodes  can  result  in  a  short- 
term  decrease  in  lung  function  in  small 
children.  PM  emissions  also  contribute 
to  impairment  of  visibility,  acidic 
deposition,  and  potential  modification 
of  the  climate. 

The  National  LEV  program  will 
require  diesel  LDVs  and  LLDTs  to  meet 
PM  standards  that  are  more  stringent 
than  the  comparable  Tier  1  standards. 
As  discussed  more  fully  in  the 
Regulatory  Impact  Analysis  (RIA)  *  for 
this  rulemaking,  EPA's  modeling  shows 
that  implementation  of  the  National 
LEV  program  will  result  in  a  28.6  ton/ 
day  reduction  in  particulates  less  than 
10  microns  in  diameter  (PM-10)  in 
2005,  compared  to  expected  PM 
emissions  when  current  Tier  1 
standards  apply  outside  the  OTC  and 
OTC  state-by-stete  adoption  of  CAL  LEV 
is  fully  implemented  within  the  OTC. 
Furthermore,  in  western  areas  (such  as 
Denver)  with  a  PM  pollution  problem 
caused  by  nitrates,  the  NOx  reductions 
achieved  by  the  National  LEV  program 
will  provide  additional  PM  emissions 
benefits. 

National  LEV  also  will  decrease 
emissions  of  two  carcinogens:  benzene 
and  formaldehyde.  As  discussed  more 
fully  in  the  RIA  for  this  rulemaking, 
EPA's  modeling  demonstrates  that 
implementation  of  the  National  LEV 
program  will  reduce  emissions  of 
benzene  by  seven  tons/day  and 
formaldehyde  by  four  tons/day 
nationwide  in  2005.  EPA  has  classified 
benzene  as  a  Group  A  known  human 
carcinogen,  based  on  studies  on  workers 


*  Available  in  the  public  docket  for  review;  see 
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showing  that  long-tenn  exposure  to  high 
levels  of  benzene  causes  cancer. 
Exposure  to  benzene  emissions  has  also 
been  associated  with  non-cancer  health 
effects,  including  blood  disorders, 
adverse  effects  on  the  immune  system, 
and  damage  to  reproductive  organs.  EPA 
has  classified  formaldehyde  as  a 
probable  human  carcinogen,  based  on 
animal  studies  showing  that  long-term 
exposure  to,  and  inhalation  of, 
formaldehyde  is  associated  with  certain 
types  of  tumors.  In  addition,  exposure  to 
formaldehyde  is  associated  with  non- 
cancer  health  effects,  including 
irritation  of  the  eyes,  nose,  throat,  and 
lower  airway,  at  low  levels  of  exposure, 
and  adverse  effects  on  the  liver  and 
kidneys.  Unlike  the  ciuxent  federal  Tier 
1  program,  the  National  LEV  program 
includes  standards  for  formaldehyde 
emissions  from  motor  vehicles. 

EPA  believes  that  the  National  LEV 
program  is  particularly  promising 
because  it  would  provide  these 
nationwide  health  and  environmental 
benefits  while  reducing  some  aspects  of 
the  auto  manufacturers'  regulatory 
burden  and  compliance  costs.  Currently, 
manufacturers  typically  design,  test,  and 
produce  two  different  types  of  vehicles 
(California  and  federal),  each  of  which 
must  meet  different  standards  according 
to  different  test  procedures.  One  of  the 
goals  of  the  National  LEV  program  is  to 
use  a  single  test  procedure  and  standard 
for  each  particular  type  of  emission 
control  requirement.  Because  of  this 
harmonization  with  California's 
program,'  implementation  of  the 
National  LEV  program  will  streamline 
the  process  for  certifying  a  vehicle  for 
sale,  reduce  auto  manufacturers'  design 
and  testing  costs,  and  provide  other 
efficiencies  in  the  marketing  of 
automobiles.' 

EPA  also  believes  the  National  LEV 
program  is  a  preferable  alternative  to 


'  In  addition  to  using  the  Mine  tailpipe  standartU 
as  California,  EPA  Is  working  with  CARB  to  make 
changes  to  other  EPA  standards  and  test  procedures 
that  will  further  faannooize  the  federal  and 
California  motor  vehicle  emission  control  programs. 
EPA  expects  that  CARB  will  reassess  its  regulations 
shortly  to  further  this  harmonization.  Even  if 
National  LEV  becomes  effective.  California  will 
continue  lo  have  its  own  program.  Manufacturers 
could  decide  to  sell  some  vehicles  (such  as  ULEVs 
or  ZEVs)  in  California  (or  California  and  the  OTR), 
but  not  nationwide. 

'EPA  received  a  letter  from  the  Government  of 
Canada  (available  in  the  public  docket  for  review), 
indicating  that  government's  interest  in  adopting 
national  motor  vehicle  emissions  standards  that  are 
the  same  as  those  contained  in  any  national  low 
emission  vehicle  program  adopted  in  the  United 
States.  Such  harmonization  of  motor  vehicle 
emission  control  standards  in  the  United  States  and 
Canada  would  provide  even  greater  efficiencies  to 
the  auto  manufacturers  and  would  broaden  the 
geographical  range  of  the  emissions  benefits  of  such 
a  program,  including  the  specific  beneRt  of  reduced 
downwind  pollution  transport. 


OTC  state-by-state  adoption  of  CAL  LEV 
because  it  will  use  fewer  regulatory  and 
legislative  resources  than  would  OTC 
state-by-state  adoption  of  CAL  LEV, 
since  the  implementation  of  the 
National  LEV  program  is  premised  on 
agreement  reached  by  the  OTC  States, 
the  auto  manufacturers,  and  EPA.  The 
OTC  States,  the  auto  manufacturers,  and 
EPA,  with  input  from  environmental 
and  public  health  groups,  and  other 
interested  parties,  have  made  significant 
efforts  that  resulted  in  a  broad  oudine 
for  a  viable,  cost-effective  national  low 
emission  vehicle  program.  EPA  believes 
that  cooperation  among  the  various 
interested  parties  is  the  best  way  to 
achieve  signiffcant  emissions  reductions 
and  to  design  a  practical,  enforceable, 
and  efficient  program.  It  allows  the  OTC 
States,  EPA,  auto  manufacturers,  other 
affected  industry  groups,  environmental 
groups  and  other  interested  parties  to 
sp>end  resources  making  the  program 
work  instead  of  fighting  each  other  on 
a  state-by-state  basis  over  adoption  of 
CAL  LEV  programs.  It  also  eliminates 
the  need  for  any  state,  besides 
California,  to  spend  any  resources  on 
enforcement  of  its  own  motor  vehicle 
emissions  control  program  since 
enforcement  responsibilities  will  remain 
with  EPA  and  California.  The  National 
LEV  program  is  a  promising  example  of 
how  cooperative  efforts  can  advance  the 
goal  of  cleaner  air. 

EPA  has  also  analyzed  the  costs  of  the 
National  LEV  program.  EPA  used  the 
detailed  assessment  of  the  cost  of  LEVs 
produced  by  CARB  in  1994  and  updated 
in  April,  1996.  CARB  estimated  the 
incremental  cost  of  $96  per  car  for  LEVs 
only  in  California.''  EPA  believes  that 
the  incremental  cost  for  National  LEV 
will  be  considerably  lower  than  the 
CARB  estimate  for  a  variety  of  reasons. 
First,  automotive  pollution  control 
technology  will  continue  to  advance, 
leading  to  better  controls  at  lower  costs 
over  time.  For  example,  in  the  two  years 
between  CARB's  technology 


^  A  November,  1996  CARB  Staff  Report  oa  Low 
Emission  Vehicle  and  Zero-Emission  Vehicle 
Program  Review  modified  CARB's  vehicle  cost 
estimates.  CARB  now  estimates  the  incremental 
costs  of  LEVs  at  approximately  SI  20.  EPA's  cost 
analysis  for  the  National  LEV  program,  which  has 
included  the  data  in  CARB's  staff  reports  on  the 
CAL  LEV  program,  looks  at  costs  of  vehicles  in 
California  and  then  estimates  National  LEV  program 
costs  based  on  nationwide  sales  volumes.  Two 
principal  reasons  for  vehicle  price  differentials 
between  California  and  National  LEV  vehicles  are 
economy  of  scale  in  production  volumes  and 
allocation  of  costs  among  the  number  of  vehicles 
being  produced,  with  such  costs  distributed  over  an 
appropriate  number  of  years.  EPA's  cost  estimates 
rely  in  part  on  the  start  date  of  the  National  LEV 
program,  which  will  be  addressed  in  the  upcoming 
SNPRM.  S«e  n.  17  below.  Once  the  actual  start  date 
is  determined.  EPA  will  recalculate  its  estimates  for 
vehicle  costs  using  up-to-date  cost  information. 


assessments,  Honda  aimounced  the 
introduction  of  new  LEV  technology 
that  will  add  little  or  no  cost  to  vehicles. 
Second,  the  National  LEV  program 
includes  numerous  provisions  to 
harmonize  federal  and  California  motor 
vehicle  requirements.  The  resulting  •' 
cost-savings  for  auto  manufacturers  and 
dealers  (in  areas  such  as  vehicle  design, 
certification  testing,  mechanic  training 
and  inventory  control)  will  be 
significant  and  offset  at  least  a  portion 
of  the  costs  for  LEVs.  Third,  the 
nationwide  production  of  LEVs  will 
result  in  economies  of  scale  for  the 
manufacturers.  Fourth,  CARB's  own 
cost  estimates  have  generally  been 
shown  to  be  higher  than  actual  price 
differences.  For  example,  CARB 
estimates  price  increases  for  TLEVs  at 
$61,  but  informal  siu^eys  of  TLEV 
prices  in  (Dalifomia  and  New  York  have 
generally  shown  no  price  differentials 
between  comparable  TLEV  and  Tier  1 
vehicles.  Finally,  auto  industry 
experience  has  consistently 
demonstrated  rapid  price  decreases  in 
successive  model  years  for  newly- 
introduced  technology.  Analysis 
discussed  in  the  RIA  yields  an  anmiAl 
incremental  cost  estimate  of  $950 
million  for  National  LEV  when 
compared  to  current  federal  regulatory 
obligations,  or  of  $600  million  for 
National  LEV  when  compared  to  CAL 
LEV  throughout  the  OTR  and  current 
regulations  in  the  rest  of  the  country. 
EPA  believes  that  these  costs  would 
actually  be  lower,  as  discussed  above. 
The  total  expenditure  for  new  cars  in 
the  United  States  in  1993  was 
approximately  $225  billion. 

C.  Background 

To  provide  a  context  for,  and 
back^und  to,  the  National  LEV 
Program,  it  is  necessary  to  discuss 
briefly  the  federal  and  California  motor 
vehicle  programs  and  the  OTC's  efforts 
to  have  the  CAL  LEV  program  adopted 
throughout  the  OTR.  Additional 
background  information  is  provided  in 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  detailing  the  NaUonal  LEV 
program  on  October  10, 1995  (60  FR 
52734.  52738-52740).  EPA  provided 
extensive  and  numerous  opportunities 
for  public  involvement  in  that  decision 
and  in  developing  the  framework  for  a 
national  voluntary  low  emission  vehicle 
program. 

1.  Current  Federal  Motor  Vehicle 
Emissions  Control  Program 

The  CAA  prohibits  the  introduction 
into  commerce  of  a  new  motor  vehicle 
that  is  not  covered  by  a  certificate  of 
conformity  issued  by  EPA.  To  obtain 
such  a  certificate  for  a  vehicle  or  engine 
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family,  manufacturers  must  demonstrate 
compliance  with  all  federal  emissions 
control  standards  and  requirements  that 
apply  to  new  motor  vehicles  for  that 
class  or  category  of  vehicles  for  the 
relevant  model  year.  The  exhaust 
emission  standards  and  procedures  that 
currently  apply  to  new  LDVs  and  LDTs, 
known  as  the  Tier  1  standards,  were 
promulgated  on  June  5,  1991  (See  56  FR 
25724;  the  standards  themselves  are 
codified  at  40  CFR  86.094-8  and 
86.094-9).  The  Tier  1  program  includes 
standards  for  non-methane  hydrocarbon 
(NMHC).  oxides  of  nitrogen  (NOx), 
carbon  monoxide  (CO)  and  particulate 
matter  (PM),  all  measured  over  the 
Federal  Test  Procedure  (FTP)  and 
applicable  for  the  full  statutory  useful 
life  of  the  vehicle.  For  MY1996  and 
thereafter,  all  LDVs  and  the  LLDTs  must 
comply  with  the  Tier  1  standards.  The 
federal  motor  vehicle  program  also 
includes  other  standards  and 
requirements  that  apply  to  new  motor 
vehicles,  such  as  evaporative  emissions, 
cold  temperatiire  CO,  on-board  refueling 
vapor  recovery,  and  on-board  diagnostic 
equipment. 

Under  section  207  of  the  Act, 
manufactiu^rs  must  warrant  the 
emissions  performance  of  their  new, 
certified  motor  vehicles  for  a  portion  of 
the  vehicle's  full  useful  life.  EPA 
enforces  the  federal  standards  through 
its  Selective  Enforcement  Audit  (SEA) 
program  (assembly  line  testing)  and 
through  in-use  compliance  testing  and 
recall  programs. 

2.  California  Lovv  Emission  Vehicle 
Program 

Section  209  of  the  CAA  generally 
preempts  states  from  adopting  and 
enforcing  standards  relating  to 
emissions  from  new  motor  vehicles  and 
new  motor  vehicle  engines.  *  However, 
the  Act  provides  two  exceptions.  One 
allows  EPA  to  waive  preemption  for  the 
State  of  California,  permitting  that  state 
to  adopt  and  enforce  its  own  motor 
vehicle  emissions  control  program. ' 
The  second  exception  allows  states 
other  than  California  to  adopt  and 
enforce  California's  standards,  if  certain 
specified  conditions  are  met. '° 

In  1990,  California  adopted  the  LEV 
program,  containing  three  basic 
components.  First,  manufactiuers  must 
certify  new  motor  vehicles  to  one  of  the 
following  five  emissions  categories: 
California  Tier  1.  TLEVs.  LEVs.  ULEVs. 
and  ZEVs.  Second,  manufacturers  must 
comply  with  an  overall  fleet  average 
NMOG  standard.  This  requirement 


began  in  MY  1994  and  becomes  more 
stringent  over  time.  The  third  element  is 
a  ZEV  production  mandate,  which 
requires  manufacturers  to  include  a 
certain  percentage  of  ZEVs  in  their  LDV 
fleet  for  sale  in  California.  Initially,  the 
ZEV  mandate  would  have  begim  in 
MY1998,  when  two  percent  of  a 
manufacturer's  LDV  fleet  was  required 
to  be  ZEVs.  This  would  have  increased 
to  five  percent  in  MY2001  through 
MY2002,  then  ten  percent  in  MY2003. 
However,  at  a  March  28,  1996,  hearing 
CARB  approved  changes  that  eliminate 
all  of  the  ZEV  mandates  except  for  the 
ten  percent  requirement  beginning  in 
MY2003.  EPA  granted  California  a 
waiver  of  preemption  for  its  LEV 
program  in  January  1993.  See  58  FR 
4166  (January  13,  1993). 

The  States  of  New  York, 
Massachusetts,  New  Jersey,  Connecticut, 
Rhode  Island,  and  Vermont,  all  of  which 
are  members  of  the  OTR,  have  adopted 
all  or  portions  of  the  California  LEV 
program  pursuant  to  section  177  of  the 
Act.  Massachusetts  and  New  York  are 
currently  implementing  their  LEV 
programs.  Connecticut,  New  Jersey  and 
Rhode  Island  have  also  adopted  the 
California  LEV  program,  excluding  the 
ZEV  production  mandate,  effective  in 
MY1998  for  Connecticut  and  MY1999 
for  the  other  two  states.  In  addition, 
Vermont  has  adopted  the  California  LEV 
program  effective  in  MY  1999,  which 
includes  a  ZEV  sales  target,  that  would 
apply  only  if  certain  criteria  are  met.  As 
a  result  of  automobile  manufacturers' 
challenges  to  the  New  York  and 
Massachusetts  LEV  programs,  federal 
district  and  appellate  court  decisions 
have  upheld  these  programs." 

3.  OTC  Efforts  To  Reduce  Motor  Vehicle 
Emissions  in  the  OTR 

Since  it  was  convened  in  1991,  the 
OTC  has  worked  on  addressing  the 
contribution  of  motor  vehicles  to  the 
northeast  ozone  problem.  It  has 
identified  two  methods  of  controlling 
new  motor  vehicle  emissions — state-by- 
state  adoption  of  the  CAL  LEV  program 
and  National  LEV.  The  auto 
manufactiu^rs  have  said  they  prefer 
National  LEV.  As  part  of  the  process  of 
achieving  state-by-state  adoption  of  CAL 
LEV  throughout  the  OTR,  the  OTC 


*aaui  Air  Act  »«nion  209(a),  42  U.S.C  7543(i). 
*aawi  Air  Act  MCtioo  209(b).  42  U.S.C  7S43(b). 
■oQean  Air  Act  (action  177,  42  U.S.C  7507. 


"  Motor  Vehicle  Manufacturers  Association  v. 
New  York  State  Department  of  Environmental 
Consenration.  79  F  3d  1298  (2d  Qr.  1996); 
American  Automobile  Manufacturers  Association 
lAAMA)  V.  Commissioner.  Massachusetts 
Department  of  Environmental  Protection.  31  F.3d 
18  (Irt  Cat.  1994),  Motor  Vehicle  Manufacturers 
Association  v  New  York  State  Department  of 
Environmental  Conservation,  17  F.3d  521  (2Dd  Cir. 
1994):  MVMA  V.  NYSDEC,  869  F.  Supp.  1012 
(ND.N.Y.  Oct.  24.  1994);  and  AAMA  v.  Creenbaum. 
No.  93-10799-MA  (D.  Mau.  Oct  27,  1993). 


sought  and  obtained  from  EPA  a  SIP  call 
requiring  each  OTC  State  to  adopt  CAL 
LEV  unless  the  State  could  show  that 
the  program  was  not  necessary  for  the 
State  to  meet  certain  of  its  Clean  Air  Act 
obligations  or  unless  there  was  an 
equivalent  national  motor  vehicle 
program.  Although  a  recent  court 
decision  struck  down  this  SIP  call  and 
thus  removed  one  of  the  mechanisms  for 
the  OTC  to  achieve  the  goal  of  state-by- 
state  adoption  of  the  CAL  LEV  program, 
the  OTC  States  remain  firee  to  pursue 
this  goal  through  other  means. 

A  summary  of  the  OTC  LEV  decision 
is  provided  here.  Interested  parties  are 
referred  to  the  OTC  LEV  decision 
SNPRM  and  Final  Rulemaking  (FRM) 
for  additional  information.  See  59  FR 
48664  (September  22,  1994);  and  60  FR 
4712  (January  24,  1995). 

In  February,  1994,  the  OTC  formally 
recommended,  pursuant  to  section 
184(c)  of  the  CAA,  that  EPA  require  all 
OTC  States  to  adopt  an  OTC  LEV 
program  in  their  SIPs.  The  OTC's 
recommended  LEV  program  would  have 
required  that,  beginning  in  MY1999,  all 
new  LDVs  and  LLDTs  sold  or  otherwise 
introduced  into  commerce  in  the  OTR 
be  certified  to  California  LEV  program 
standards.  In  addition,  manufacturers 
would  be  required  to  meet  (California's 
fleet  average  NMOG  standard  for  such 
vehicles.  The  OTC  recommended  that 
member  states  be  allowed,  but  not 
required,  to  adopt  California's  ZEV 
mandate,  unless  EPA  determined  that 
the  CAA  required  a  state  to  adopt  the 
ZEV  mandate  in  order  to  adopt  the 
NMOG  average  part  of  the  LEV  program. 
In  addition,  the  OTC  stated  that  it 
expected  EPA  to  evaluate  alternatives  to 
OTC  LEV. 

On  December  19,  1994,  EPA  approved 
the  OTC  recommendation.  EPA  found 
that  the  emissions  reductions  resulting 
from  OTC  LEV  or  a  LEV-equivalent 
program  are  necessary  for  ozone 
nonattainment  areas  in  the  OTR  to 
achieve  attainment  (and  maintenance) 
by  the  applicable  deadline,  and  that  the 
OTC  LEV  program  is  consistent  with  the 
CAA.  See  60  FR  4712  (January  24. 
1995).  Based  on  that  approval,  EPA 
issued  to  each  OTC  State  a  finding  that 
its  SIP  is  substantially  inadequate  to 
meet  certain  requirements  insofar  as  the 
SIP  would  not  currently  achieve  those 
necessary  emissions  reductions.  EPA 
found  that  states  could  satisfy  the 
finding  of  SIP  inadequacy  by  adopting 
OTC  LEV  or  by  submitting  a  "shortfall" 
SIP. '  ^  The  States  were  required  to 


"  As  de»cribed  in  the  OTC  LEV  decision,  a 
"thortfail"  SIP  program  must  contain  adopted 
measure*  that  make  up  the  shortfall  between  (1)  the 
amission  reductions  necessary  to  prevent  adverse 
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submit  a  SIP  revision  on  or  before 
February  15, 1996,  to  cure  this 
inadequacy. 

In  the  OTC  LEV  decision,  EPA  also 
said  that  the  SIP  inadequacy  would  be 
satisfied  if  EPA  were  to  determine 
through  rulemaking  that  a  federal  49- 
state  motor  vehicle  emission  control 
program  was  an  acceptable  LEV- 
equivalent  program  and  that  such 
program  was  in  effect.  Thus,  if  EPA 
were  to  find  that  auto  manufacturers 
had  opted  into  a  LEV-equivalent  federal 
motor  vehicle  emissions  control 
program  deemed  acceptable  by  EPA 
through  rulemaking  action,  then  states 
would  be  relieved  of  the  obligation 
under  the  OTC  LEV  decision  to  adopt 
the  OTC  LEV  program  in  their  SIPs.  EPA 
had  proposed  that  National  LEV  would 
be  such  a  program,  provided  that  the 
OTC  States  and  auto  manu&cturars 
made  sufficient  commitments  to  it. 

Only  six  states  made  submissions  in 
response  to  the  OTC  LEV  SIP  call.  New 
York  and  N4assachusetts  both  submitted 
LEV  programs  that  are  currently  in 
effect.  Both  programs  include  ZEV 
mandates.  Connecticut,  New  Jersey, 
Rhode  Island,  and  Vermont  submitted 
OTC  LEV  programs  in  which  OTC  LEV 
is  a  "backstop"  program.  Manufactiuers 
would  not  have  to  comply  with  those 
four  states'  programs  if  National  LEV  is 
an  acceptable-LEV  equivalent  program 
and  is  in  effect.  New  Jersey's  program  is 
conditioned  further — it  will  not  be 
implemented  unless  a  minimum 
number  of  OTC  States  (excluding  itself), 
represented  by  40  percent  of  new 
vehicles  registered  in  the  OTR  in 
MY  1999,  also  implement  the  OTC  LEV 
program  not  later  than  MY1999. 
Vermont  also  has  a  ZEV  sales  target, 
which  would  apply  if  curtain  criteria  are 
met,  independent  of  whether  National 
LEV  is  in  effect. 

In  a  recent  decision,  the  Court  of 
Appeals  struck  down  EPA's  OTC  LEV 
decision  and  SIP  call.  Virginia  v.  EPA. 
No.  95-1163  (D.C.  Or.  March  11,  1997). 
The  Court  found  that,  while  section  184 
of  the  CAA  gives  EPA  authority  to 
require  the  OTC  States  to  adopt  specific 
pollution  control  measures  upon  the 
reconunendation  of  the  OTC,  sections 
177  and  202(b)(1)(c)  of  the  CAA 
preclude  EPA  from  requiring  the  OTC 
States  to  adopt  the  CAL  LEV  program 
prior  to  MY2004.  The  Court  let  stand 
EPA's  underlying  finding  that  the  region 
needs  substantial  emissions  reductions 


consequonces  on  downwind  nonattainment.  a* 
determined  by  EPA  in  the  OTC  LEV  decision,  and 
(2)  the  emission  reductions  that  would  be  achieved 
by  the  measures  mandated  by  the  Qean  Air  Act  and 
potentially  broadly  applicable  measures,  as 
identified  by  EPA  in  the  OTC  LEV  decision.  See  60 
FR  4730  (January  24.  199S). 


to  mitigate  the  effects  of  air  pollution 
transport  and  to  bring  (and  keep) 
nonattainment  areas  in  the  region  into 
attainment  for  ozone.  It  also  affirmed 
the  right  of  each  State  to  adopt  the  CAL 
LEV  program  if  it  so  chooses. 

The  Court  decision  does  not 
dramatically  alter  the  need  for  or 
potential  benefits  of  National  LEV. 
Although  National  LEV's  development 
has  been  closely  tied  to  EPA's  OTC  LEV 
decision  and  SIP  call.  National  LEV  is 
not  dependent  on  them.  National  LEV 
was  developed  as  an  alternative  to  state- 
by-state  adoption  of  CAL  LEV  in  the 
OTR.  Although  the  Court  decision  may 
affect  the  number  of  OTC  States  that 
will  actually  adopt  CAL  LEV,  it  does  not 
limit  states'  ability  to  adopt  CAL  LEV 
and  thus  does  not  solve  the  problems 
created  for  manufacturers  when  some 
states  have  CAL  LEV  and  some  states 
rely  on  the  federal  program.  Although 
the  states  have  the  option  of  adopting 
CAL  LEV  on  a  state-by-state  basis, 
National  LEV  may  provide  greater 
emission  reductions  to  upwind  states 
than  state-by-state  adoption  of  CAL  LEV 
because  some  states  may  not  adopt  CAL- 
LEV. 

4.  Public  Process 

The  Agency  has  employed  a  public 
process  designed  to  provide  maximum 
opportunity  for  public  participation  in 
an  expedited  decision-making  process. 
A  complete  discussion  of  the  history  of 
this  process  can  be  foimd  in  the  NPRM 
published  on  October  10. 1995  (60  FR 
52734).  In  addition  to  the  numerous 
public  meetings  and  other  opportxmities 
for  public  comment  described  in  that 
notice,  EPA  received  numerous 
conunents  on  the  NPRM  and  held  a 
widely  attended  public  hearing  on 
November  1,  1995.  In  developing 
today's  rule,  the  Agency  has  fully 
considered  all  of  the  public  comments 
timely  filed  in  this  rulemaking.  EPA's 
responses  to  significant  comments  are 
contained  either  in  today's  rule  or  in  the 
detailed  Response  to  Comments 
document  contained  in  the  public 
docket.  Where  EPA  notes  that  it  is 
deferring  resolution  of  certain  issues 
raised  in  the  NPRM,  the  respranse  to 
comments  on  those  issues  is  also 
deferred.  In  addition  to  relying  on  this 
rule  and  the  Response  to  Comments 
document  as  the  statement  of  basis  and 
purpose  for  today's  action,  EPA  is  also 
relying  on  the  detailed  explanations  in 
the  NPRM  where  it  references  those 
explanations. 


D.  National  LEV  Progmm 

1.  Agreement — A  Necessary  Predicate 
for  the  National  LEV  Program 

The  National  LEV  program  is  a 
voluntary  program  that  cannot  be 
implemented  without  the  agreement  of 
the  auto  manufacturers  and  the  OTC 
States.  EPA  cannot  require  the  auto 
manufacturers  to  meet  the  National  LEV 
standards,  absent  the  manufacturers' 
consent,  because  section  202(b)(1)(C)  of 
the  Clean  Air  Act  prevents  EPA  itself 
from  Tnant^n^'ng  new  exhaust  standards 
applicable  before  MY2004.  The  auto 
manufacturers  have  said  that  they  will 
not  agree  to  be  bound  by  the  National 
LEV  program  imless  the  OTC  States 
accept  National  LEV  as  an  alternative  to 
OTC  state  adoption  of  CAL  LEV 
programs  under  section  177.  EPA  does 
not  have  the  authority  to  require  the 
OTC  States  to  accept  the  National  LEV 
program.  Thus,  National  LEV  is 
dependent  upon  the  auto  manufacturers 
and  the  OTC  Sutes  voluntarily 
committing  to  the  program. '^ 

The  OTC  States  and  auto 
manufocturers  have  been  negotiating  a 
volimtary,  national  program  that  would 
include  committing  to  National  LEV  and 
to  the  introduction  of  ATVs  in  the  OTR. 
They  had  hoped  to  memorialize  their 
agreement  in  a  comprehensive  MOU  to 
be  signed  by  all  OTC  States  and  all  auto 
manufacturers  with  sales  in  the  United 
States.  The  OTC  States  (collectively) 
and  the  auto  manufacturers 
(collectively)  have  each  initialed  MOUs 
reflecting  their  willingness  to  agree  to  a 
National  LEV  program.  Although  the 
MOUs  are  different  in  some  respects, 
they  show  basic  agreement  on  the 
national  program  contained  in  the 
regulations  promulgated  today.  The 
ATV  component  (discussed  in  more 
detail  in  footnote  52  below)  is  not  a  part 
of  EPA's  regulations,  but  would  be  an 
agreement  between  the  OTC  States  and 
the  auto  manufacturers  that  would  be 
contained  in  an  attachment  to  the  MOU 
if  that  MOU  is  finalized. 

Although  the  OTC  States  and  the  auto 
manufocturers  have  reached  agreement 
on  most  issues  and  EPA  today  is 
promulgating  the  regulatory  framework 
for  National  LEV,  some  issues  are  still 
unresolved.  When  EPA  published  the 
NPRM,  it  anticipated  that  the  OTC 
States  and  the  auto  manufactxirers 
would  continue  to  make  progress  on 
these  few  remaining  issues  (mainly 
related  to  OTC  State  commitment  to  the 


"  See  Virginia  v.  EPA,  No.  9S-1163  P.C  Cir. 
March  11. 1997).  slip.  op.  at  10,  footnote  4.  ("The 
program  is  voluntary  because  section  202  of  the 
Clean  Air  Act  forbids  EPA  from  itself  modifying 
motor  vehicle  emissioos  standards  'before  the 
modri  year  2004.' "). 
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National  LEV  program),  and  thus  left 
these  issues  to  be  addressed  in  a  later 
SNPRM  which  could  be  informed  by  the 
anticipated  agreement.  The  OTC  States 
and  the  auto  manufacturers  have  not  yet 
resolved  these  issues.  Rather  than  lose 
the  potential  regional  and  national 
public  health  benefits  of  National  LEV, 
EPA  intends  to  publish  an  SNfPRM  to 
take  comment  on  the  remaining  issues 
that  must  be  finalized  for  the  OTC  States 
and  the  auto  manufacturers  to  commit 
to  the  program. '■•  EPA  will  then  resolve 
these  issues  in  a  supplemental  final 
rule. 

EPA  is  hopeful  that,  after  these 
remaining  issues  are  resolved,  the  OTC 
States  and  the  auto  manufacturers  will 
agree  to  National  LEV.  The  program 
would  have  many  benefits  to  the  nation 
as  a  whole,  the  OTC  States,  and  the  auto 
manufacturers.  A  set  of  uniform,  more 
stringent  standards  that  apply  in  49 
states  is  a  more  enviroiunentally 
beneficial  and  economically  efficient 
approach  to  achieving  emissions 
reductions  from  new  motor  vehicles 
than  a  "patchwork"  of  California 
standards  in  some  states  and  federal 
standards  in  others.  The  National  LEV 
program  would  achieve  at  least  the  same 
level  of  emissions  reductions  in  the 
OTR  as  would  the  OTC  state-by-state 
adoption  of  the  CAL  LEV  program.  The 
introduction  of  LEVs  nationwide  would 
help  alleviate  pollution  transport 
problems  in  the  OTR  and  in  other  states 
and  would  eliminate  concerns  about 
non-LEV  vehicles  being  introduced  into 
the  OTR  from  states  outside  the  region 
that  have  not  adopted  CAL  LEV.  In 
addition,  a  national  program  would 
impose  less  administrative  burden  on 
the  OTC  States  and  other  states  than 
would  state-by-state  adoption  and 
enforcement  of  CAL  LEV.  Finally,  a 
cooperative,  partnership  approach  to 
program  implementation  should 
provide  benefits  beyond  those  achieved 
through  a  traditional  conunand-and- 
control  approach. 

2.  Description  of  National  LEV  Program 

In  today's  final  rule  EPA  is 
promulgating  a  set  of  voluntary  National 
LEV  standards  to  control  exhaust 
emissions  of  air  pollutants  from  new 
motor  vehicles.  These  standards  will 
apply  when  the  OTC  States  and  the 


"Primarily,  the  SNPRM  will  address  the  OTC 
States'  commitment  to  National  LEV  (the  nature,  the 
mechanisms  and  the  timing  of  the  commitments) 
and  related  issues.  As  a  result  of  the  bifurcation  of 
the  National  LEV  rulemaking  process,  issues  that 
were  noticed  in  the  NPRM  may  not  be  decided 
finally  until  the  final  rule  that  follows  the  SNPRM. 
This  rule  and  the  Response  to  Comments  note  those 
issues  that  are  not  being  decided  finally  in  today's 
rule.  The  SNPRM  will  describe  the  issues  on  which 
EPA  is  taking  further  commeoL 


motor  vehicle  manufacturers  commit  to 
the  National  LEV  program.  The  National 
LEV  new  tailpipe  emission  standards 
and  related  requirements  will  apply  in 
addition  to  the  applicable  federal  Tier  1 
tailpipe  standards  and  will  not  change 
for  the  duration  of  the  program.'*  The 
National  LEV  standards  and 
requirements  include:  (1)  tailpipe 
emissions  standards  for  NMOG,  NOx. 
CO,  formaldehyde  (HCHO),  and  PM;  (2) 
fleet  average  NMOG  values;  (3) 
allowance  for  the  use  of  California 
Phase  n  reformulated  gasoline  (RFC)  as 
the  test  fuel  for  the  ^ilpipe  standards; 
(4)  certain  California  on-board 
diagnostic  system  requirements  (OBD 
II),  excluding  anti-tampering  provisions; 
and  (5)  averaging,  banking  and  trading 
provisions. 

In  general,  the  National  LEV 
standards  and  related  requirements  are 
patterned  after  California's  more 
stringent  tailpipe  standards  and  fleet 
average  NMOG  standards.  Under  the 
National  LEV  program,  manufactmrers 
can  certify  LDVs  and  LLDTs  to  one  of 
the  following  certification  categories 
(listed  in  order  of  increasing  stringency): 
Tier  1,  TLEV,  LEV,  ULEV.  or  ZEV.  Each 
certification  category  contains  tailpipe 
emission  standards  for  NMOG,  CO, 
NOx,  formaldehyde  (HCHO),  and  PM. 
Manufacturers  that  opt  into  the  National 
LEV  program  will  be  required  to 
produce  and  deliver  for  sale  a 
combination  of  vehicles  that  complies 
with  an  annual  fleet  average  NMOG 
value.  Sales  of  LDVs  and  LLDTs  in  the 
OTR  will  have  to  meet  an  increasingly 
stringent  fleet  average  NMOG  standard 
from  MY1997  '*  to  MY2001.  Beginning 
with  MY2001,  manufactiu'ers  will  be 
required  to  comply  with  a  nationwide 
(except  California)  fleet  average  NMOG 
standard  for  LDVs  and  LLDTs  that  is 
equivalent  to  the  average  NMOG 
emissions  of  a  100  percent  LEV  fleet.  An 
averaging,  banking  and  trading  program 
comparable  to  California's  can  be  used 
to  meet  the  fleet  average  NMOG 
requirements. 

As  National  LEV  is  voluntary, 
manufacturers  will  only  have  to  comply 
with  the  National  LEV  standards  if  they 
choose  to  opt  into  the  program.  Once 


"The  CAA  requires  that  all  MY1996  and  later 
LDVs  and  LLDTs  meet  the  Tier  1  exhaust  emission 
standards  at  the  time  of  certification.  As  noted  later 
in  section  IV.  most  of  the  Tier  1  emission  standards 
have  numerically  equivalent  or  more  stringent 
analogues  in  the  National  LEV  standards.  Thus, 
certification  to  the  National  LEV  standards  directly 
demonstrates  compliance  with  most  of  the  Tier  1 
standards.  Manufacturers  must  still  demonstrate 
compliance  with  those  remaining  Tier  1  standards 
that  lack  National  LEV  analogues. 

'*As  discussed  in  n.  17  below.  EPA  is  using 
MY1997  as  a  placeholder  for  the  actual  start  date 
of  National  LEV. 


they  opt  in,  however,  manufacturers 
must  stay  in  the  National  LEV  program 
and  comply  with  its  standards. 
Manufacturers  may  opt  out  of  National 
LEV  only  under  certain  circumstances 
which,  if  they  occurred,  would  change 
the  basic  presumptions  upon  which  the 
manufacturers  opted  into  the  program. 
Such  conditions  are  an  OTC  State's 
failure  to  meet  or  keep  its  commitment 
regarding  adoption  of  a  State  motor 
vehicle  program  under  CAA  section  177 
or  a  change  in  one  of  the  designated 
"Stable  Standards"  (as  discussed  below 
in  section  rV.A.2.a). 

Any  manufacturer  that  opts  into  the 
National  LEV  program  will  be  fully 
subject  to  its  requirements.  Barring  one 
of  the  limited  and  unlikely  events  that 
would  allow  manufacturers  to  opt  out  of 
the  program,  manufacturers  will  be 
required  to  meet  the  National  LEV 
standards  and  requirements  for  all  of  the 
model  years  covered  by  the  program.  A 
manufacturer  that  fails  to  meet  these 
requirements  will  be  subject  to  the  same 
enforcement  measures  as  exist  for 
violation  of  any  federal  motor  vehicle 
emission  standard  promulgated  under 
section  202(a)  of  the  Act.  Once 
manufacturers  opt  into  National  LEV, 
they  will  find  administration  and 
enforcement  of  its  requirements 
indistinguishable  from  administration 
and  enforcement  of  the  rest  of  the 
federal  motor  vehicle  emissions 
program. 

ManufactLurers  that  opt  into  the 
National  LEV  program  will  have  to 
comply  with  the  specified  tailpipe 
emissions  and  related  standards 
beginning  in  MY1997  ''  for  LDVs  and 
LDTs  offered  for  sale  in  the  OTR,  and 
beginning  in  MY2001  for  those  same 
vehicle  categories  offered  for  sale  in  the 
rest  of  the  country,  except  California. 
The  National  LEV  standards  will 
continue  to  apply  until  the  first  model 
year  for  which  manufacturers  must  meet 
a  mandatory  federal  program  that  is  at 
least  as  stringent  as  the  National  LEV 
program.  By  statute,  EPA  can  not 
promulgate  mandatory  exhaust 
standards  more  stringent  than  Tier  1 
standards  ("Tier  2  standards") 
applicable  before  MY2004,  so  the 
National  LEV  standards  will  apply  at 
least  through  MY2003. 

Vehicles  in  the  National  LEV  program 
must  comply  with  all  other  federal 


"Throughout  this  rule.  EPA  is  using  MY  1997  as 
a  placeholder  for  the  start  date  of  National  LEV. 
MY1997  is  the  start  date  in  the  MOUs  initialled  by 
the  auto  manufacturers  and  the  OTC  States.  EPA 
believes  that  MY1997  is  an  unrealistic  start  date 
given  the  court  decision  vacating  EPA's  OTC  LEV 
decision  and  given  the  likely  timing  of  final 
agreement  on  National  LEV.  In  the  upcoming 
SNPRM,  EPA  will  take  comment  on  the  appropriate 
start  date  for  National  LEV. 
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requirements  applicable  to  LDVs  and 
LLDTs  for  the  appropriate  model  year, 
including  emissions  standards  and 
requirements,  test  procedures,  and 
compliance  and  enforcement 
provisions.  However,  as  part  of  EPA's 
effort  to  reinvent  environmental 
regulations  by  reducing  regulatory 
burden  without  sacrificing 
enviroiunental  benefits,  EPA  is  also 
harmonizing,  to  the  greatest  extent 
possible,  federal  and  California 
standards  and  test  procedures.  Thus, 
today's  rule  includes  changes  to  current 
federal  regulations  designed  to 
harmonize  certain  federal  and  California 
standards  and  test  procedures,  and 
sections  elsewhere  in  this  preamble 
summarize  harmonization  efforts  in 
other  rules.  This  should  reduce  the 
regulatory  burden  on  manufactiu^rs  by 
facilitating  the  design,  certification,  and 
production  of  the  same  vehicles  to  meet 
both  federal  and  CaliJFomia 
requirements. 

IV.  Provisions  nf  the  Vational  LEV 
Program 

The  National  LEV  regulations 
establish  the  structure  and  requirements 
of  a  voluntary  program  to  reduce 
tailpipe  emissions  from  motor  vehicles, 
as  summarized  in  the  above  section 
III.D.2.  The  following  sections  lay  out 
the  provisions  of  the  program  in  more 
detail.  First,  EPA  describes  the  structure 
of  the  voluntary  program,  explaining 
how  manufacturers  opt  into  the 
program,  under  what  limited  conditions 
they  could  opt  out  df  the  program,  and 
the  program's  dination.  The  next  section 
lays  out  the  National  LEV  standards  and 
requirements  that  manufacturers  would 
be  opting  into.  These  include  the 
tailpipe  emissions  standards  for 
individual  vehicles,  the  fleet-wide 
average  emissions  standards,  and  the 
averaging,  banking  and  trading  program 
through  which  the  fleet-wide  standards 
would  be  implemented.  Finally,  EPA 
discusses  the  legal  authority  for  the 
voluntary  National  LEV  program  and 
the  enforceability  of  these  provisions. 

A.  Program  Structure 

This  section  discusses  basic  structural 
elements  of  the  National  LEV  program: 
the  process  and  timing  for 
manufacturers  to  opt  into  the  program 
and  for  EPA  to  find  that  the  program  is 
"in  effect";  the  conditions  allowing, 
process  for.  and  ramifications  of,  a 
manufacturer's  decision  to  opt  out  of  the 
program;  and  the  duration  of  the 
program. 


1.  Opt-In  to  National  LEV  and  In-Effect 
Finding 

The  opt-in  provisions  are  designed  to 
provide  a  simple  mechanism  that  allows 
EPA  to  determine  readily  when  a 
manufacturer  has  opted  in  and  become 
legally  subject  to  the  National  LEV 
program  requirements.  A  motor  vehicle 
manu&cturer  would  opt  into  the 
program  by  submitting  a  written 
notification  that  unambiguously  and 
unconditionally  states  that  the 
manufacturer  is  opting  into  the  program, 
subject  only  to  the  condition  that  EPA 
finds  the  program  to  be  in  effect 

Today's  regulations  set  forth  various 
requirements  for  opt-in  notifications. 
The  opt-in  notification  must  state  that 
the  manufiactmer  will  not  challenge 
EPA's  authority  to  establish  the  National 
LEV  program  and  to  enforce  it  once  a 
manufacturer  has  unconditionally  opted 
into  the  program.  Parties  that  choose  to 
opt  into  a  program  that  they  have 
volunteered  to  establish  should  agree 
that  they  will  not  challenge  the  program 
later,  particularly  in  the  context  of  an 
enforcement  action  brought  by  EPA  due 
to  a  party's  failure  to  comply  with  the 
program  requirements.  The  regulations 
require  the  manufacturers'  notifications 
to  contain  specified  language 
renouncing  such  legal  challenges.  The 
opt-in  notification  also  must  be  signed 
by  a  person  or  entity  within  the 
corporation  with  authority  to  bind  the 
corporation  to  its  choice.  The  signatory 
must  hold  the  position  of  Vice  President 
for  Environmental  Affairs,  or  a  position 
of  equivalent  authority. 

The  opt-in  will  become  binding  upon 
EPA's  receipt  of  the  notification  or,  if  it 
is  conditioned  on  EPA  making  an  in- 
effect  finding,  upon  the  satisfaction  of 
that  condition.  Under  today's  rule,  any 
conditional  opt-ins  would  become  fully 
binding  when  EPA  finds  that  National 
LEV  is  in  effect.  Once  EPA  has 
promulgated  the  few  outstanding 
provisions  of  the  National  LEV  program 
related  to  the  OTC  State  commitments 
and  begun  accepting  manufacturer's 
opt-ins  and  OTC  State  commitments  to 
the  program,  EPA  can  make  the  finding 
that  the  program  is  in  effect  without  any 
additional  rulemaking  if  all  the 
manufactiuers  listed  in  the  regulations 
have  opted  into  the  program.  Upon  EPA 
making  an  in-effect  finding,  National 
LEV  will  be  fully  enforceable. 

It  is  possible  that  the  final  regulations 
EPA  intends  to  issue  after  taking  further 
comment  on  OTC  State  commitments  to 
National  LEV  (for  which  EPA  will 
provide  further  notice  and  opportunity 
to  comment)  may  result  in  changes  or 
additions  to  the  opt-in  provisions 
promulgated  today.  For  example,  at  this 


time,  EPA  is  not  establishing  deadlines 
either  for  auto  manufacturers  to  opt  into 
the  program  or  for  EPA  to  find  that  the 
program  is  "in  effect".  Rather  than 
making  a  final  decision  on  these  issues 
today,  EPA  expects  to  set  such 
deadlines  as  part  of  the  final  regulations 
it  intends  to  issue  after  taking  further 
comment  on  OTC  State  commitments 
and  related  issues. 

2.  Opt-Out  From  National  LEV 

For  the  National  LEV  program  to  be 
useful  and  beneficial,  it  should  continue 
in  effect  for  a  substantial  period  of  time 
stretching  into  the  next  decade.  States 
seek  certainty  regarding  emissions 
benefits  over  time,  while  motor  vehicle 
manu&cturers  seek  certainty  regarding 
emission  standards  to  plan  futiue 
production.  Also,  to  give  states  SIP 
credits  for  National  LEV,  EPA  must  find 
that  the  emissions  reductions  will  be 
enforceable  over  the  intended  duration 
of  the  program.  All  of  these  objectives 
require  that  the  program  be  stable  over 
time,  and  the  opt-out  provisions  are 
structined  to  support  this  goal. 

Once  manufactiu^rs  have  voluntarily 
chosen  to  opt  into  the  program  and  any 
permissible  conditions  of  their  opt-in 
have  been  met,  they  can  opt  out  of  the 
program  only  imder  a  few  specified 
circumstances,  or  "offramps."  These 
offramps  are  limited  to:  (1)  an  OTC 
State's  failure  to  meet  or  keep  its 
commitment  regarding  adoption  or 
retention  of  a  state  motor  vehicle 
program  under  section  177;  or  (2)  EPA 
modification  of  certain  specified 
standards  or  requirements  over  the 
manu&cturers'  objection. 

U  a  manu&cturer  were  to  opt  out  of 
the  National  LEV  program,  when  that 
opt-out  became  effective  the 
manu&cturer  would  become  snbject  to 
all  standards  that  would  apply  if 
National  LEV  did  not  exist  The  federal 
Tier  1  tailpipe  emissions  and  related 
standards  would  apply,  as  would  any 
applicable  state  standards  promulgated 
under  section  177.  In  the  SNPRM  on 
OTC  State  commitments,  EPA  will  take 
comment  on  what  state  section  177 
standards  would  be  applicable,  in  light 
of  the  requirements  of  section  177  and 
how  the  OTC  States  and  manufacturers 
have  addressed  this  issue  in  their 
initialed  MOUs.  All  vehicles  certified 
under  the  National  LEV  standards, 
however,  woidd  have  to  continue  to 
comply  with  those  standards,  which 
would  have  been  incorporated  as 
conditions  of  the  certificate  under 
which  those  vehicles  were  sold.  In 
addition,  each  manufacturer  would  be 
held  responsible  for  any  debits  it  held 
at  the  time  it  opted  out 
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a.  Conditions  allowing  opt-out.  (1) 
OTC  states'  failure  to  meet  or  keep  their 
commitments.  The  first  condition 
allowing  manufacturers  to  opt  out  is  a 
failure  of  any  OTC  State  to  meet  its 
commitment  regarding  adoption  or 
retention  of  a  section  177  program  that 
does  not  allow  compliance  with 
National  LEV  as  a  full  alternative  to 
compliance  with  the  state  program. 
Since  National  LEV  is  intended  to 
provide  an  alternative  to  OTC  state-by- 
state  adoption  of  CAL  LEV, 
manufacturers  should  not  be  bound  to 
stay  in  the  National  LEV  program  if  an 
OTC  State  requires  them  to  comply  with 
a  section  177  program  contrary  to  the 
terms  of  the  final  agreement.  This 
oRramp  not  only  gives  manufacturers 
recourse  if  an  OTC  State  does  not  fulfill 
its  part  of  the  bargain,  but  also 
encourages  the  OTC  States  to  fulfill 
their  commitments  by  setting  a  serious 
penalty  for  breach  of  their 
commitments. 

Unfortunately,  EPA  is  unable  to 
finalize  this  section  of  the  National  LEV 
regulations  now.'*  When  EPA  proposed 
National  LEV,  the  manufacturers  and 
the  OTC  States  had  not  yet  reached 
agreement  on  the  exact  content  and 
form  of  such  an  OTC  State  commitment. 
Details  that  had  yet  to  be  resolved 
concerned  what  the  OTC  States  would 
commit  to  do  regarding  adoption  or 
retention  of  the  section  177  programs 
(both  LEV  and  ZEV  requirements),  the 
timing  of  any  agreed  upon  actions,  and 
possible  instnunents  for  such  state 
commitments  (which  might  be  some 
combination  of  SIP  revisions,  consent 
decrees,  legislative  resolutions,  letters 
from  the  State  Attorneys  General, 
Executive  Orders  from  the  Governor, 
letters  from  the  Governor  to  EPA,  or  an 


MOU  with  the  manufacturers).  EPA  had 
expected  that  the  OTC  States  and  auto 
manufacturers  would  have  reached 
agreement  on  these  issues  by  this  time, 
and  had  planned  to  issue  an  SNPRM 
taking  conoment  on  the  whether  and 
how  the  National  LEV  regulations 
would  reflect  the  OTC  States'  and  auto 
manufacturers'  agreement  on  these 
issues.  The  SNPRM  would  have  taken 
comment  on  the  stability  and 
enforceability  of  the  program  in  light  of 
the  nature  of  those  commitments. 
Unfortunately,  the  auto  manufacturers 
and  the  OTC  States  have  not  yet  reached 
agreement  on  these  issues. 

Before  the  National  LEV  program  can 
go  into  effect,  EPA  will  need  to  resolve 
the  OTC  State  commitment  issues 
mentioned  above.  EPA  will  issue  an 
SNPRM  taking  comment  on  these 
additional  issues  and  then  promulgate  a 
final  rule  to  complete  the  National  LEV 
rulemaking  that  was  initiated  by  the 
NPRM. 

(2)  EPA  Changes  to  Stable  Standards. 
With  certain  exceptions,  manufacturers 
will  also  be  able  to  opt  out  if  EPA 
changes  a  motor  vehicle  requirement 
that  it  has  designated  a  "Stable 
Standard."  The  Stable  Standards,  which 
are  listed  in  Table  1 ,  are  divided  into 
two  categories:  Core  Stable  Standards 
and  Non-Core  Stable  Standards.  Core 
Stable  Standards  generally  are  the 
National  LEV  standards  that  gPA  could 
not  impose  absent  the  consent  of  the 
manufacturers.  Non-Core  Stable 
Standards  are  other  federal  motor 
vehicle  standards  that  EPA  does  not 
anticipate  changing  for  the  duration  of 
National  LEV.  For  both  Core  and  Non- 
Core  Stable  Standards,  EPA  can  make 
changes  to  which  manufacturers  do  not 
object.  For  Non-Core  Stable  Standards, 


EPA  can  also  make  changes  that  do  not 
increase  the  stringency  of  the  standard 
or  that  harmonize  the  standard  with  the 
comparable  California  standard.  EPA 
can  make  other  changes  to  any  of  the 
Stable  Standards,  but  such  changes 
would  allow  the  manufacturers  to  opt 
out  of  National  LEV. 

The  primary  purpose  of  this  provision 
is  to  provide  manufacturers  certainty 
that  the  voluntary  standards  that  EPA 
does  not  have  authority  to  mandate 
(absent  manufactiu^rs'  consent)  are  not 
changed  without  their  consent.  The 
additional  stability  of  the  other  motor 
vehicle  standards  that  EPA  is  providing 
by  designating  them  Non-Core  Stable 
Standards  should  provide 
manufacturers  with  additional  incentive 
to  opt  into  National  LEV.  Today's  rule 
follows  the  same  basic  approach  set  out 
in  the  proposal,  but  incorporates  several 
refinements,  as  discussed  below.  This 
section  lists  the  Stable  Standards, 
explains  the  rationale  for  including  each 
requirement  as  a  Stable  Standard,  and 
explains  what  types  of  changes  EPA  can 
make  without  giving  manufactxirers  the 
opportunity  to  opt  out  of  National  LEV. 

(i)  E)esignation  of  Stable  Standards. 
EPA  has  refined  the  approach  to  the 
Stable  Standards  in  the  proposal  by 
subdividing  them  into  two  categories: 
Core  Stable  Standards  and  Non-Core 
Stable  Standards.  Core  Stable  Standards 
generally  are  standards  specific  to  the 
National  LEV  program  (and  certain 
related  requirements).  Non-Core  Stable 
Standards  generally  are  other  motor 
vehicle  pollution  control  requirements 
that  the  Agency  does  not  anticipate 
changing  for  the  difration  of  the 
National  LEV  program.  The  list  of  Core 
and  Non-Core  Stable  Standards  is 
provided  in  Table  1. 


Table  1  .—Designation  of  Core  and  Non-Core  Stable  Standards 


Type 


Core  Stable  Standards 


Non-Core  Stable  Standards 


Stable  standard 


TLEV,  lev,  ULEV,  and  ZEV  tailpipe  emission  standards  ("LEV  standards"). 
Fleet  average  NMOG  standards  and  related  banlting  and  trading  provisions. 

Federal  Test  Procedure  (FTP)  (as  used  for  detennining  compliance  witti  the  LEV  tailpipe  standards,  i.e.,  "conven- 
tional" or  "on-cyde"  FTP). 
Certification  test  fuel  speafications  (as  used  tor  determining  compliance  witti  the  LEV  standards). 
Low  volume  manutacturer  provisions. 

Limitations  on  the  sale  of  TLEV  and  Tier  1  vehicles  in  the  NTR. 
"Oft-cycle "  emissions  standards. 

Supplemental  Federal  Test  Procedures  (SFTP)  (as  used  tor  determining  compliance  with  these  off-cycle  emission 

standards). 
Or»-tx)ard  diagnostic  (OBD-II)  requirements. 
Cold  temperature  carbon  monoxide  (Cold  CO)  requiren^ants. 
Evaporative  emissions  control  requirements. 
Onboard  refueling  vapor  recovery  requirements. 
Reactivity  adjustment  factors  (RAFs)  (used  to  determine  compliance  with  LEV  standards). 


"  Today's  regulations  do  not  provide  for  an  opt- 
out  baiad  on  this  condition.  EPA  expects  to  propose 
to  add  this  condition,  as  discussed  below. 
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The  Core  Stable  Standards  include: 

•  The  TLEV,  LEV,  ULEV  and  ZEV 

tailpipe  standards  (the  "LEV 
standards"), 

•  The  fleet  average  NMOG  standards, 

and 

•  The  limitation  on  the  sales  of 
TLEVs  and  Tier  1  vehicles  in  the  NTR. 
These  requirements  are  all  standards 
that  EPA  could  not  itself  require 
manufacturers  to  meet  prior  to  MY2004 
(absent  manufacturer  consent)  because 
section  202(b)(1)(C)  of  the  Act  prohibits 
EPA  from  unilaterally  imposing 
numerical  standards  as  stringent  as 
these  prior  to  MY  2  004.  Since  EPA  could 
not  impose  these  standards  unilaterally, 
EPA  does  not  believe  it  should  have 
authority  to  change  these  standards 
unilaterally.  Designating  these 
numerical  standards  as  Core  Stable 
Standards  protects  the  manufacturers' 
reasonable  expectations  in  opting  into 
the  voluntary  standards  by  providing  an 
offramp  should  EPA  change  those 
standards  without  their  consent. 

The  Core  Stable  Standards  also 
include: 

•  The  specifications  for  the 

"conventional"  or  "on-cycle"  FTP,  as 

revised, 

•  The  certification  test  fuel  for  testing 
compliance  with  LEV  standards, 

•  The  NMCXi  fleet  average  banking 
and  trading  program,  and 

•  The  low-volxune  manufacturer 
requirements. 

These  requirements  are  designated  as 
Core  Stable  Standards  because  changes 
to  these  requirements  may  affect  the 
ability  of  manufacturers  to  meet  the  LEV 
standards  or  the  NMOG  fleet  average 
standards,  or  because  these 
requirements  are  direcUy  related  to 
those  standards.  (Changes  to  the 
reactivity  adjustment  factors  (RAFs) 
might  also  affect  the  ability  of 
manufacturers  to  meet  the  LEV  and 
NMOG  fleet  average  standards,  but  these 
are  designated  Non-Core  Stable 
Standards,  for  the  reasons  discussed 
below.)  

The  on-cycle  FTP,  the  certification 
test  fuel,  and  the  NMOG  fleet  average 
banking  and  trading  program  are  the 
means  through  which  compliance  vrith 
the  numerical  standards  will  be 
determined.  The  on-cycle  FTP  and  the 
test  fuel  directly  impact  the  ability  of 
manufacturers  to  meet  the  LEV 
standards  because  changes  to  program 
elements  like  the  FTP  drive  cycle,  road 
simulation  hardware,  or  the  blending 
parameters  of  the  fuel,  may  translate 
into  changes  in  the  emission  test  scores 
of  vehicles.  These  test  scores  are 
themselves  the  basis  for  pass/fail 
decisions  with  respect  to  the  LEV 
standards.  The  NMOG  fleet  average 


banking  and  trading  program  will  allow 
banking  and  trading  of  aredits  to  give 
manufacturers  flexibility  in  meeting  the 
fleet  average  NMOG  standard.  The 
banking  and  trading  program  is  part  of 
the  way  that  manufacturers  will 
demonstrate  compliance  with  the 
NMOG  fleet  average  standard.  Changing 
this  program  could  adversely  affect  a 
manufactiuer's  ability  to  comply  with 
the  fleet  average  standard.  Given  the 
voluntary  natiire  of  the  LEV  standards 
and  the  NMOG  fleet  average  standard, 
EPA  believes  that  manufacturers  are 
entitled  to  certainty  not  only  with 
respect  to  the  standards,  but  also  with 
respect  to  the  means  by  which  the 
manufacturers'  compliance  with  those 
standards  will  be  determined. 

The  final  Core  Stable  Standard,  the 
low  volume  manufactxuer  provisions 
(including  the  definition  of  low  volume 
manufacturer  and  the  relaxed  phase-in 
schedule),  directly  determines  the 
stringency  of  the  NMOG  fleet  average 
standards.  The  phase-in  schedule 
provides  manufacturers  meeting  the  low 
voliune  definition  higher  (less  stringent) 
NMOG  fleet  average  standards  for  the 
initial  years  of  the  National  LEV 
program. 
The  Non-Core  Stable  Standards 

include: 

•  OBD  n  requirements, 

•  Cold  temperature  CO  requirements 
(through  MY 2000), '9 

•  Evaporative  emissions 
requirements,  and 

•  Onboard  refueling  and  vapor 
recovery  requirements. 
As  described  in  more  detail  in  the 
proposal  and  in  the  Response  to 
Comments  document  for  this  rule,  EPA 
reviewed  each  of  these  requirements 
and  determined  that  it  was  highly 
unlikely  that  EPA  would  need  to  change 
these  requirements  for  the  diUBtion  of 
the  National  LEV  program  (or  prior  to 
MY2001,  for  cold  CO  requirements). 
With  the  exception  of  cold  CO  (which 
EPA  has  a  statutory  obligation  to  revisit 
for  MY2001),  EPA  does  not  have 
statutory  obligation  to  revise  or  re- 
evaluate these  standards  for  the 
expected  duration  of  the  National  LEV 
program.  EPA's  conclusion  that  these 
standards  will  not  need  to  be  changed 
for  the  expected  duration  of  National 
LEV  (prior  to  MY2001  for  cold  CO)  is 
based  on  when  these  requirements  were 
promulgated  by  EPA,  how  long  it  would 
take  to  gather  information  to  determine 


>•  Section  202n)(2)  of  the  Act  raquires  the 
Administrator  to  assess  the  need  for  further 
reductions  in  cold  CO  emissions  from  MY2001  and 
later  model  year  vehicles  Therefore,  unlike  the 
other  Suble  Standards.  EPA  can  change  cold  CX> 
standards  for  MY2001  and  later  model  year  vehicles 
without  triggering  an  off-ramp. 


that  a  new  control  level  was 
appropriate,  and  EPA's  knowledge  of 
technology  development  necessary  to 
meet  these  requirements. 

The  Non-Core  Stable  Standards  also 
include  the  recently  promulgated  "off- 
cycle"  FTP  standards  and  test  procedure 
(Supplemental  Federal  Test  Procedure 
or  SFTP).  61  FR  54852  (October  22, 
1996).  The  "off-cycle"  FTP  standards 
and  SFTP  (described  in  more  detail  in 
section  rV.B.S.a)  were  developed  to  test 
emissions  resulting  from  typical  driving 
patterns  that  were  not  included  in  the 
test  procedure  that  EPA  and  CARE  have 
used  historically  (the  "on-cycle"  FTP). 
Currentiy,  the  only  off-cycle  standards 
are  based  on  Tier  1  technology.  Given 
the  lengthy  testing  and  evaluation 
process  that  resulted  in  the  off-cycle 
standards  and  the  time  required  to 
populate  the  fleet  with  vehicles 
complying  with  the  new  standards  and 
then  to  evaluate  them  for  any  necessary 
revision  of  the  standard,  EPA  does  not 

foresee  the  need  for  or  the  ability  to 

revise  the  off-cycle  standards  and  SFTP 
for  Tier  1  vehicles  for  the  expected 
duration  of  the  National  LEV  program. 
As  discussed  later  in  section  rV.B.5.a, 
EPA  anticipates  that  CARB  will  adopt 
more  stringent  off-cycle  standards  for 
LEVs  and  ULEVs.  Today's  rule  is 
structured  so  that  EPA  can  follow  that 
change  for  National  LEV  certification 
without  allowing  manufacturers  to  opt 
out  of  National  LEV.  EPA  intends  to 
take  comment  on  additional  SFTP 
issues  in  the  SNPRM. 

Finally,  EPA  has  designated  reactivity 
adfustment  factors  (RAFs)  as  Non-Core 
Stable  Standards.  RAFs  are  used  to 
adjust  vehicle  emission  test  results  to 
reflect  differences  in  the  impact  on 
ozone  formation  between  alternative- 
fueled  vehicles  and  a  vehicle  fueled 
with  conventional  gasoline.  (See 
discussion  below  in  section  rV.B.5.d.) 
Including  RAFs  in  the  National  LEV 
program  puts  two  competing  policy 
concerns  before  the  Agency.  RAFs  play 
a  role  in  setting  the  overall  ability  of 
manufacturers  to  meet  the  TLEV,  LEV 
and  ULEV  tailpipe  standards,  which  is 
an  important  issue  for  the  auto 
manufactvirers  in  deciding  whether  to 
opt  into  National  LEV.  One  of  the 
principles  of  National  LEV  has  been  that 
EPA  shotild  not  have  imilateral 
authority  to  change  the  tailpipe 
standards  and  related  requirements 
because  they  are  volimtaiy  standards. 
Following  this  principle,  RAFs  should 
be  part  of  the  Core  Stable  Standards. 
EPA  is  concerned,  however,  that  locking 
in  the  RAFs  for  the  duration  of  National 
LEV  places  more  weight  on  them  than 
is  warranted  by  the  current  scientific 
evidence.  CARB  set  RAFs  bas^d  on  the 
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best  scientific  evidence  available,  but 
recognized  the  need  for  further 
investigation.  California  will  be 
{inalyzing  its  current  RAFs  and  possibly 
revising  the  values.  California  has 
already  set  up  a  scientific  review  panel, 
and  the  current  RAFs  apply  only 
through  MY2000.  California's 
recognition  that  its  RAFs  may  need  to  be 
modified  weighs  against  casting  the 
RAFs  in  concrete  in  National  LEV  and 
supports  placing  them  in  the  Non-Core 
Stable  Standards.  EPA  believes  an 
appropriate  compromise  between  the 
need  for  stability  and  the  evolving 
nature  of  RAFs  is  to  include  RAFs  in  the 
Non-Core  Stable  Standards,  but  include 
a  cap  of  1.0  for  all  California  Phase  2 
RFC  RAFs. 

Placing  RAFs  in  the  Non-Core  Stable 
Standards  means  that,  to  harmonize  the 
California  and  federal  requirements, 
EPA  can  modify  any  RAF  value  that 
California  decides  to  change.  This 
provides  the  Agency  with  the  necessary 
flexibility  to  address  any  uncertainty 
associated  with  RAFs,  but  at  the  same 
time  does  not  allow  EPA  to  change 
RAFs  unilaterally  without  triggering  an 
ofcamp.  The  limitation  on  changes  to 
the  California  Phase  2  RFC  RAFs 
provides  assiuBnces  to  the 
manufacturers  that  the  stringency  of  the 
National  LEV  program  will  not  change 
dramatically  for  the  gasoline-powered 
vehicles — the  vast  majority  of  vehicle 
types  covered  by  the  program.  The  cap 
of  1.0  was  selected  beicause  it  sets  the 
maximum  stringency  from  a  change  in 
RAFs  for  California  Phase  2  RFC  at  what 
the  numerical  emission  levels  would  be 
without  RAFs.  If  California  sets  a  RAF 
greater  than  1.0  for  California  Phase  2 
RFC,  EPA  could  amend  the  National 
LEV  regulations  to  provide  for  a  RAF  of 
1.0  (without  triggering  an  offramp).  EPA 
may  make  any  harmonizing  changes  to 
RAFs  for  alternatively-fueled  vehicles  if 
California  modifies  the  existing  RAFs, 
but  this  is  expected  to  have  a  minimal 
impact  on  the  program  overall  due  to 
the  percentage  of  the  national  fleet  that 
is  expected  to  be  alternative-fueled 
vehicles. 

(ii)  Changes  to  Stable  Standards.  EPA 
can  make  certain  types  of  changes  to 
Stable  Standards  without  giving 
manufacturers  the  ability  to  opt  out  of 
National  LEV.  EPA  can  make  changes  to 
which  manufactiu^rs  do  not  object.  In 
addition,  EPA  can  make  any  of  the 
following  types  of  changes  to  Non-Core 
Stable  Standards  without  triggering  an 
off- ramp: 

•  Changes  that  do  not  increase  the 
stringency  of  the  standard, 

•  Changes  that  harmonize  the 
standard  with  the  comparable  California 
standard,  and 


•  Changes  applicable  after  MY2006. 

First,  a  manufacturer  cannot  opt  out 
of  National  LEV  based  on  a  change  to 
any  Core  Stable  Standard  unless  the 
manufacturer  has  provided  written 
comment  during  rulemaking  on  that 
change  stating  that  it  is  sufficient  to 
trigger  a  National  LEV  offramp.  EPA 
believes  this  is  appropriate  because  it  is 
not  necessary  to  provide  an  offramp 
opportunity  for  a  change  to  which  the 
manufocturer  has  no  objection.  This  is 
the  only  type  of  change  EPA  can  make 
to  a  Core  Stable  Standard  without 
allowing  manufacturers  to  opt  out  of 
National  LEV. 

Second,  EPA  can  make  technical 
changes  and  other  revisions  that  do  not 
increase  the  overall  stringency  of  a  Non- 
Core  Stable  Standard,  without  triggering 
an  offramp.  EPA  commonly  amends  its 
emission  control  program  regulations  to 
address  technical  and  administrative 
concerns  raised  by  program 
implementation  without  affecting 
overall  stringency.  Allowing 
manufacturers  to  opt  out  of  the  program 
for  such  changes  would  endanger  the 
stability  of  the  National  LEV  program. 
EPA  anticipates  that  the  flexibility  to 
make  technical  changes  that  do  not 
impact  on  stringency  will  be 
appropriate  for  each  of  the  designated 
Non-Core  Stable  Standards.  However, 
such  amendments  are  more  likely  for 
regulations  like  those  of  the  off-cycle 
emission  program,  or  the  evaporative 
emissions  and  onboard  refueling  vapor 
recovery  program  (ORVR),  which  are 
recently  promulgated,  under  review  as 
part  of  ongoing  EPA  streamlining 
efforts,  or  both. 

Third,  EPA  may  change  any  Non-Core 
Stable  Standard  to  harmonize  with  the 
comparable  California  standard  or 
requirement,  even  if  the  revision  would 
increase  the  stringency  of  the  standard 
or  requirement,  without  triggering  an 
offramp.  This  policy  is  consistent  with 
the  goal  of  harmonizing  the  federal  and 
California  programs.  The  ability  to 
harmonize  with  California  without 
triggering  an  offi^mp  will  be  critical  in 
particular  for  the  off-cycle  standards 
and  SFTP  (discussed  in  detail  in  section 
rV.B.S.a  below),  the  OBD  program,  and 
RAFs.  The  ability  to  harmonize  with 
California  without  triggering  an  off- 
ramp provides  a  useful  safety  valve  that 
helps  improve  the  stability  of  National 
LEV.  ff  changes  to  an  existing  standard 
would  produce  significant 
environmental  benefits  as  a  result  of 
cvurently  unanticipated  technological  or 
other  developments,  based  on 
California's  past  approach  to  motor 
vehicle  regulation  and  its  continuing 
need  for  air  quality  improvements,  EPA 
believes  California  is  likely  to  make 


those  changes.  EPA  can  then  achieve  the 
same  environmental  gains  by  amending 
its  regulations  to  harmonize  with 
California. 

Foiuth,  EPA  can  make  changes  to  the 
Non-Core  Stable  Standards  without 
triggering  an  offiamp  if  the  change  is 
effective  after  MY2006.  By  MY2006, 
EPA  expects  that  federal  Tier  2  tailpipe 
standards  will  be  adopted  and  effective, 
and  that  the  National  LEV  standards 
will  be  replaced  by  the  Tier  2  standards. 
In  the  event  that  the  National  LEV 
program  continues  beyond  MY2006, 
EPA  cannot  predict  with  a  reasonable 
degree  of  accuracy  whether  it  expects  to 
make  revisions  to  the  Non-Core  Stable 
Standards  for  an  unlimited  period  after 
that  date.  For  this  reason,  EPA  does  not 
believe  it  would  be  appropriate  to 
continue  the  offramp  opportunity  for 
changes  to  Non-Core  Stable  Standards 
indefinitely.  EPA  chose  MY2006  as  the 
end  date  for  the  Non-Core  Stable 
Standards  offramp  to  provide 
manufacturers  with  increased  regulatory 
stability  for  the  maximum  intended 
duration  of  the  National  LEV  program. 

Finally.  EPA  can  make  changes  to,  or 
promulgate,  any  federal  motor  vehicle 
requirements  that  are  not  designated  in 
today's  regulations  as  Stable  Standards. 
without  triggering  an  offi^mp 
opportimity.  For  example,  EPA  believes 
it  is  essential  to  guarantee  attainment  of 
the  stringency  of  the  requirements 
already  in  force  (as  opposed  to 
increasing  the  stringency  of  these 
current  requirements)  without  providing 
manufactiu^rs  the  opportunity  to  opt 
out  of  the  National  LEV  program.  Thus, 
the  emissions  durability  program  and 
defeat  device  requirements,  which  are 
designed  to  ensure  that  vehicles  actually 
comply  with  the  emissions  standards 
over  their  useful  lives,  are  not  Stable 
Standards.  See  the  Response  to 
Comments  document  for  this  rule  and 
the  NPRM  (60  FR  52744  (col.  3)). 
Similarly,  an  offramp  would  not  be 
triggered  by  EPA's  adoption  of  a  new 
requirement  for  motor  vehicles,  such  as 
any  air  toxics  regulations. 

b.  Opt-Out  Procedures.  As  proposed, 
to  opt  out  of  the  National  LEV  program, 
a  manufacturer  would  follow  the  same 
notification  procedure  used  to  opt  in, 
additionally  specifying  the  condition 
allowing  opt-out  and  providing 
supporting  evidence  for  the 
applicability  of  that  condition.  A 
manufocturer  also  would  have  to 
exercise  its  opt-out  option  within  the 
time  limits  discussed  below. 

Manufacturers  generally  would  have 
to  decide  whether  to  exercise  their  opt- 
out  option  within  180  days  of  the 
occurrence  of  the  condition  triggering 
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opt-out.^  If  one  manufacturer  sends 
EPA  an  opt-out  notification,  however, 
the  time  limit  for  other  manufacturers  to 
opt  out  is  extended  by  30  days  beyond 
the  180  day  period.  For  opt-outs  based 
on  an  EPA  change  to  a  Stable  Standard, 
EPA  would  have  an  opportunity  to 
prevent  the  opt-out  from  coming  into 
effect  by  withdrawing  the  change  to  the 
Stable  Standard  before  the  effective  date 
of  the  opt-out  (discussed  below). 

Setting  a  time  limit  for  opt-out 
provides  an  important  measure  of 
certainty  and  program  stability  by 
ensuring  that  if  manufacturers  declined 
to  opt  out  of  the  program  despite  the 
occurrence  of  an  oSramp,  all  parties 
could  rely  on  the  program  to  continue. 
Manufacturers  opposed  this  approach, 
expressing  concern  that  regardless  of 
whether  a  manufacturer  individually 
believes  the  triggering  event  sufficient  to 
opt  out,  manufacturers  are  likely  to  opt 
out  upon  the  occurrence  of  any  oSramp 
for  fear  that  one  or  more  of  their 
competitors  will  opt  out.  Since 
manufacturers  believe  they  might  be  at 
a  significant  competitive  disadvantage  if 
they  were  subject  to  National  LEV  while 
other  manufacturers  were  not,  all 
manufacturers  would  have  to  opt  out  to 
protect  themselves  against  that 
eventuality. 

By  allowing  manufacturers  an 
extended  time  period  to  opt  out  if 
another  manufacturer  opts  out,  EPA  is 
removing  the  incentive  for  any 
manufacturer  to  exercise  a  protective 
opt-out.  Instead,  manufacturers  can  wait 
to  see  if  any  other  manufacturer  opts  out 
and  than  decide  at  that  time  whether 
they  want  to  exit  the  program.  If  no 
manufacturer  opts  out  within  the 
specified  time  period,  the  program 
would  remain  in  place.  The  extended 
time  for  opt-out  enhances  program 
stability  by  removing  an  incentive  for 
manufacturers  to  opt  out.  Moreover,  it 
neither  creates  a  new  opportunity  to  opt 
out  of  the  program  nor  reduces  program 
stability,  because  it  only  arises  if  an  opt- 
out  has  already  occurred. 

For  opt-outs  based  on  an  EPA  change 
to  a  Stable  Standard,  EPA  has  further 
enhanced  program  stability  by 
providing  an  opportunity  for  EPA  to 
withdraw  a  change  to  a  Stable  Standard 
if  such  a  change  in  fact  results  in  an  opt- 
out.  If  EPA  retracts  a  change  on  which 
an  opt-out  is  based,  this  would 
invalidate  the  oSramp  and  prevent  the 
opt-out  from  coming  into  effect.  EPA 
would  have  to  withdraw  the  change 
before  the  effective  date  of  the  opt-out 


I"  Where  the  oRramp  is  an  EPA  change  to  a  Stable 
Standard,  a  manufacturer  would  have  to  exercise  its 
opt-out  option  within  IBO  days  of  EPA's  publicatiou 
of  the  change  in  the  Federal  Register. 


(discussed  below).  The  need  for  such  a 
withdrawal  might  arise  in  a  couple  of 
possible  circumstances.  In  objecting  to  a 
proposed  change  to  a  Stable  Standard, 
manufacturers  only  have  to  indicate  that 
they  believe  the  change  is  sufficient  to 
allow  an  opt-out;  it  would  not  make 
sense  to  try  to  force  manufacturers  to 
make  a  final  decision  as  to  whether  they 
would  actually  opt-out  before  the 
change  is  even  finalized.  Thus,  a 
manufacturer's  objection  to  a  proposed 
change  would  not  necessarily  indicate 
that  the  manufacturer  would  opt  out  of 
National  LEV  based  on  the  change,  and 
EPA  might  decide  it  is  reasonable  to  go 
ahead  with  the  change  despite  an 
objection.  Also,  EPA  may  have  reason  to 
believe  that  it  has  adequately  modified 
a  proposed  change  to  accommodate 
objections,  but  a  manufacturer  might 
still  choose  to  opt  out.  Providing  EPA  an 
opportunity  to  withdraw  the  change 
enhances  program  stability  by 
protecting  against  such  possibilities. 

Within  sixty  days  of  an  opt-out 
notification,  EPA  is  required  to 
determine  whether  or  not  the  alleged 
condition  allowing  opt-out  has  occurred 
and  therefore  whether  the  opt-out  is 
valid.  If  the  basis  for  an  opt-out  were  a 
change  to  a  Stable  Standaixl,  EPA  could 
find  that  the  opt-out  is  valid  provided 
that  EPA  did  not  withdraw  the  change 
before  the  effective  date  of  the  opt-out. 
If  EPA  withdrew  the  change  in  time, 
concurrently  with  the  withdrawal  EPA 
could  then  find  that  the  opt-out  was  not 
valid.  The  determination  of  whether  the 
opt-out  was  valid  would  not  be  subject 
to  notice  and  comment,  but  it  would  be 
a  nationally  applicable  final  agency 
action,  subject  to  judicial  review  under 
section  307(b)  of  the  Act.  EPA  intends 
to  publish  any  such  determination  in 
the  Federal  Register.  If  EPA  w^  to 
agree  that  an  opt-out  was  valid,  that 
determination  would  be  a  final  agency 
action  authorizing  the  opt-out.  Thus, 
even  if  the  reviewing  court  subsequently 
overturned  EPA's  decision,  the 
manufactiu^r  could  not  be  held  liable 
for  its  failing  to  comply  with  the 
National  LEV  requirements  prior  to  the 
court's  decision. 

If  EPA  were  to  determine  that  an  opt- 
out  was  invalid  and  the  manufacturer 
decided  to  challenge  that  determination 
in  court,  the  manufacturer  would  be  on 
notice  that  its  failure  to  comply  with 
National  LEV  in  the  interim  would  be  at 
the  manufacturer's  own  risk.  Ehiring  the 
pendency  of  the  manufacturer's  action 
challenging  EPA's  determination,  the 
manufacturer  would  be  able  to  certify 
Tier  1  vehicles  lawfully. 2'  If  the 


reviewing  court  ultimately  agreed  with 
EPA's  determination  that  the  opt-out 
was  invalid,  however,  then  the 
manufacturer  was  always  subject  to  the 
National  LEV  requirements  and  would 
be  liable  in  an  enforcement  action  to  the 
extent  that  it  violated  National  LEV 
regulations  during  the  pendency  of  the 
court  action.  For  example,  a 
manufacturer  would  be  liable  for  any 
exceedance  of  the  NMOG  fleet  average 
requirement  during  the  pendency  of  the 
court  action.^  If  the  reviewing  court 
ultimately  agreed  with  the  manufacturer 
that  the  opt-out  was  valid,  then  the 
manu&ctiirer  would  not  be  held  to 
National  LEV  program  requirements 
from  the  effective  date  of  its  opt-out 
notification. 

An  EPA  determination  of  the  validity 
of  an  opt-out  will  allow  for  quick 
judicial  resolution  of  any  dispute  over 
an  opt-out  and  provide  compliance 
guidance  in  the  interim.  Occurrence  of 
an  opt-out  is  likely  to  call  into  question 
whether  the  National  LEV  program  will 
continue,  which  in  part  will  depend  on 
the  validity  of  that  opt-out.  All  parties 
involved  (i.e.,  EPA,  the  states,  the 
manufacturer  opting  out,  and  the  other 
manufacturers)  woiHd  need  both  of 
those  issues  resolved  as  soon  as 
possible. 

Providing  for  EPA  to  make  a 
determination  regarding  the  validity  of 
an  opt-out  ensures  that  any  dispute  over 
an  opt-out  can  be  resolved  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  Judic^  review  would  be 
based  on  the  Agency's  administrative 
record.  Publication  of  EPA's 
determination  in  the  Fedn-al  Register 
would  start  a  60-day  period  for  filing  a 
petition  for  review  of  EPA's  action 
under  section  307(h),  thereby  facilitating 


^'  The  National  LEV  regulations  generally  allow 
manufocturers  to  certify  vehicles  to  Tier  1  standards 


as  one  of  the  five  vehicle  emissions  categc»iee. 
However,  sale  of  Tier  1  vehicles  and  TLEVs  in  the 
OfTR  from  MYZOOI  on  is  limited  to  those  engine 
families  thai  are  certified  and  offered  for  sale  in 
California  in  the  same  model  year,  and  sales  of 
these  vehicles  industry-wide  in  the  NTR  must  not 
exceed  a  cap  of  five  percent,  as  discussed  below  io 
section  rV.B.4.  In  the  event  of  a  contested  opt-out. 
manufacturers  would  not  have  to  comply  with  these 
limitations  while  the  disposition  of  the  opt-out 
remained  unresolved,  although  manufacturers 
would  ultimately  be  liable  for  violation  of  soma 
provisions  if  a  court  were  to  find  the  opt-out 
invalid. 

22  The  manubcturer  would  also  remain  liable  for 
violation  of  the  limitatian  on  sales  of  Tier  1  %rehicles 
and  TLEVs  where  the  same  engine  families  were 
not  certified  and  offered  for  sale  in  California. 
However,  the  manufacturer  would  not  be  liable  for 
any  exceedance  of  the  Eve  percent  cap  and  the 
manufacturer's  vehicles  would  not  be  counted 
towards  the  industry-wide  cap.  This  exemption  is 
driven  by  a  practical  implementation  concern.  In  a 
situation  where  one  manufacturer  had  opted  out  of 
National  LEV.  it  would  be  very  difficult  to 
determine  other  manufacturers'  liability  under  the 
five  percent  cap  in  any  equitable  manner  if  the  cap 
applied  to  the  manufacturer  that  had  opted  out. 
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early  identification  and  faster  resolution 
of  opt-out  challenges.  This  approach 
provides  greater  certainty  to  both  the 
ore  States  and  manufacturers  regarding 
the  status  of  the  National  LEV 
requirements  in  the  interim.  An  EPA 
determination  that  an  opt-out  is  valid 
provides  the  manufacturer  with  a  safe 
harbor,  which  allows  it  to  stop 
complying  with  National  LEV  without 
legal  risk.  Even  if  the  opt-out  is 
successfully  challenged,  the 
manufacturer  will  not  be  liable  for 
noncompliance  vsrith  National  LEV 
during  the  period  prior  to  the  court's 
decision.  Also,  OTC  States  are  made 
aware  that  EPA  believes  that  the  opt-out 
is  valid,  and  those  states  without  a  CAL 
LEV  program  as  a  backstop  will  have 
more  incentive  to  adopt  CAL  LEV  in  a 
timely  maimer  if  the  state  wishes  to 
continue  to  control  emissions  from 
motor  vehicles.  If  EPA  determines  an 
opt-out  is  invalid,  the  manufacturer  vdll 
know  the  risk  it  would  run  by  ceasing 
compliance. 

If  EPA  were  not  required  to  make  a 
determination  on  the  validity  of  an  opt- 
out,  the  only  ways  to  challenge  an  opt- 
out  would  be  through  a  declaratory 
judgment  action  or  an  enforcement 
action  brought  in  the  district  court.  It  is 
unclear  whether  a  court  would  grant  a 
motion  for  a  declaratory  judgment  on 
this  issue.  An  enforcement  action  might 
take  several  years  to  ripen,  assuming 
that  an  action  could  not  be  brought  until 
the  manufacturer  violated  the  fleet 
average  NMOG  requirement  and  then 
failed  to  make  up  the  debits  within  the 
following  model  year.  Moreover,  a 
district  court  opinion  would  probably 
be  appealed  to  the  court  of  appeals. 
Overall,  this  approach  could  easily 
entail  anywhere  from  two  to  five  years 
of  uncertainty  regarding  whether  the  opt 
out  was  valid,  and  whether  National 
LEV  would  remain  in  effect.  In  addition, 
litigation  in  the  district  courts  is 
resource  intensive,  potentially  involving 
extensive  discovery,  and  may  produce 
inconsistent  results  across  different 
courts  In  the  absence  of  an  EPA 
determination,  there  is  an  additional 
disadvantage  for  a  manufacturer.  To 
find  out  whether  an  opt  out  is  valid,  the 
manufacturer  probably  would  have  to 
stop  complying  with  National  LEV  and 
put  itself  at  risk  for  penalties  in 
enforcement  actions,  prior  to  obtaining 
a  judicial  ruling  on  the  validity  of  the 
opt-out. 

c.  Effective  Date  of  Opt-Out.  Once 
EPA  or  the  reviewing  court  determines 
that  an  opt-out  is  valid,  the  effective 
date  of  the  opt-out  will  depend  on  the 
condition  authorizing  the  opt-out, 
unless  a  manufacturer  specifies  a  later 
effective  date  than  provided  in  the 


regulations.  First,  if  an  OTC  Slate  were 
to  adopt  a  state  motor  vehicle  program 
under  CAA  section  177  in  a  way  that 
violated  a  commitment  the  state  had 
made,  an  opt-out  would  be  effective  for 
the  next  model  year."  The  "next" 
model  year  is  the  model  year  named  for 
the  calendar  year  following  the  calendar 
year  in  which  the  state  violated  the 
commitment.  For  example,  if  an  OTC 
State  violated  a  commitment  in  1999, 
the  manufacturer's  opt-out  would  be 
effective  for  MY2000.  Second,  if  EPA 
were  to  modify  one  of  the  Core  Stable 
Standards  over  the  objection  of  a 
manufacturer,  an  opt-out  would  be 
effective  starting  the  model  year  that 
includes  January  1  of  the  second 
calendar  year  following  the  calendar 
year  in  which  the  manufacturer  opted 
out.  (E.g. ,  if  a  manufacturer  opted  out  on 
July  1,  1999,  the  opt-out  would  be 
effective  starting  with  MYZOOf ). 
However,  if  the  first  model  year  in 
which  manufacturers  would  have  to 
comply  with  the  changed  Core  Stable 
Standard  is  earlier,  the  opt-out  would  be 
effective  as  of  that  earlier  date.  Third,  if 
EPA  were  to  modify  one  of  the  Non- 
Core  Stable  Standards  in  a  way  that 
would  provide  an  offramp.  the  opt-out 
would  be  effective  for  the  first  model 
year  to  which  the  modified  standard 
applied.  However,  for  opt-outs  based  on 
changes  to  either  a  Core  or  Non-Core 
Stable  Standard,  if  EPA  withdraws  the 
change  to  the  Stable  Standard  before  the 
date  that  the  opt-out  would  have 
become  effective,  the  opt-out  will  not 
become  effective.  This  approach 
balances  achieving  emissions 
reductions,  minimizing  burden  on 
manufacturers,  and  providing  incentives 
for  the  OTC  States  and  EPA  to  keep 
their  commitments.^'* 

Making^Bpt-out  effective  the  next 
model  year  after  an  OTC  State  violates 
a  commitment  regarding  a  section  177 
program  is  consistent  with  the  basic 
agreement  underlying  the  National  LEV 
program;  it  also  increases  the  program's 
stability.  National  LEV  is  founded  on 
the  concept  of  a  voluntary  agreement 
between  the  OTC  States  and  the 
automobile  manufacturers.  The  heart  of 
this  agreement  will  be  that  the 
manufacturers  will  comply  with 
National  LEV,  in  exchange  for  the  OTC 


"This  decision  regarding  violation  of  OTC  State 
commitments  is  not  incorporated  in  the  regulations 
that  EPA  is  promulgating  today,  but  will  be 
reflected  in  a  later  rule  that  finalizes  the  OTC  Slate 
commitment  provisions  of  the  program. 

^*ln  the  supplemental  notice  of  proposed 
rulemaking.  EPA  may  propose  to  refine  or  modify 
this  approach  in  light  of  the  proposed  provisions  of 
OTC  state  commitments.  In  particular,  today's  final 
rule  does  not  address  the  possibility  of  providing 
leadtime  before  manufacturers  become  subject  to 
any  backstop  ZEV  mandates. 


States  not  requiring  compliance  with  a 
CAL  LEV  program.  Due  to  the  inherent 
legal  constraints  on  attempting  to  bind 
a  sovereign  state  to  future  action,  the 
manufacturers  are  limited  in  their 
ability  to  assure  through  mechanisms 
enforceable  in  court  that  the  OTC  States 
could  not  subsequently  require 
compliance  with  a  CAL  LEV  program. 
Thus,  it  is  important  that  the  structure 
of  the  National  LEV  program  provide 
strong  practical  incentives  to  the  OTC 
States  to  fulfill  their  commitments 
under  the  agreement  and  provide 
recourse  to  the  manufacturers  if  the 
OTC  States  violate  the  agreement. 
Allowing  manufacturers  to  opt  out 
effective  the  next  model  year  after  an 
OTC  State  violates  a  commitment 
regarding  a  section  177  program 
provides  a  strong  disincentive  for  a  state 
to  take  such  an  action.  Assuming  that  a 
CAL  LEV  program  is  not  iq  place  as  a 
backstop  in  some  OTC  States,  those 
states  without  backstops  would  receive 
Tier  1  vehicles  for  over  two  years,  given 
section  177's  lead-time  requirements, 
and  all  states  in  the  OTR  would  face 
Higher  levels  of  emissions  frt>m 
migration  and  transport.  This  somewhat 
severe  result  is  appropriate  as  an 
incentive  to  fulfill  one  of  the  key 
commitments  underlying  the  National 
LEV  program.  Manufacturers  are 
entided  to  opt  out  of  National  LEV 
quickly,  once  the  fimdamental  basis  of 
the  agreement  has  been  violated. 

The  timing  of  the  effective  dates  of 
opt-outs  based  on  EPA  changes  to  Core 
or  Non-Core  Stable  Standards  is 
designed  to  be  consistent  with  elements 
of  the  fundamental  agreement 
imderlying  the  National  LEV  program 
while  enhancing  the  stability  of  the 
program.  Manufacturers  commented 
that  EPA's  original  proposal  would  not 
give  them  sufficient  time  to  evaluate  the 
consequences  of  a  change  in  a  Stable 
Standard.  They  also  argued  they  would 
be  less  likely  to  opt  out  initially  upon 
such  a  change,  if  they  could  opt  out 
later  if  they  subsequently  found  the 
consequences  of  the  change  too 
burdensome.  EPA  believes  that  an 
unlimited  time  for  opt-out  introduces 
far  too  much  uncertainty  into  the 
National  LEV  program.  Thus,  the 
approach  adopted  in  this  rule  gives 
manufacturers  more  time  to  decide 
whether  to  opt  out,  providing  180  rather 
than  60  days,  but  not  unlimited  time. 
The  approach  also  enhances  program 
stability  by  providing  EPA  an 
opportimity  to  withdraw  any  change  on 
which  manufacturers  have  based  an  opt- 
out,  and  thereby  to  remove  the  offramp. 

The  slighUy  different  effective  dates 
for  opt-outs  based  on  changes  to  Core 
and  Non-Core  Stable  Standards 
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recognize  that  these  two  sets  of  Stable 
Standards  play  different  roles  in  relation 
to  the  National  LEV  program.  For 
changes  to  the  Core  Stable  Standards,  it 
is  appropriate  to  make  an  opt-out 
effective  quickly,  either  as  soon  as  EPA 
has  had  the  opportunity  to  withdraw  its 
change  but  has  declined  to  do  so,  or 
even  sooner  if  manufacturers  would 
actually  have  to  comply  with  the  change 
before  that  date.  The  Core  Stable 
Standards  are  the  standards  the 
manufactiu^rs  have  volunteered  to  meet 
that  EPA  could  not  have  imposed.  These 
are  the  National  LEV  exhaust  emissions 
standards,  the  fleet  average  NMOG 
standards,  the  banking  and  trading 
provisions  that  implement  these 
standards,  and  certain  other  related 
requirements.  The  Core  Stable 
Standards  are  discussed  more  fully  in 
sections  IV.A.2.a.{2)  and  IV.B.  of  this 
rule.  If  EPA  were  to  modify  any  of  these 
requirements  over  the  manufactiners' 
objections.  National  LEV  would  require 
the  manufacturers  to  comply  with 
something  that  EPA  did  not  have  the 
authority  to  mandate  and  that  the 
manu&cturer  had  never  volunteered  to 
meet  Thus,  the  effective  date  for  opt- 
outs  based  on  changes  to  Core  Stable 
Standards  ensures  that  manufacturers 
can  exit  the  program  as  soon  as  EPA  has 
had  the  chance  to  prevent  the  opt-out  by 
revoking  the  change,  and  even  sooner,  ii 
necessar\  to  avoid  torcing  compliance 
with  a  requirement  that  EPA  could  not 
have  imposed  absent  National  LEV.  This 
protects  the  reasonable  expectations  of 
the  manufacturers  volunteering  for  the 
National  LEV  program.  It  also  provides 
an  additional  incentive  for  EPA  not  to 
make  changes  to  Core  Stable  Standards 
that  might  allow  an  opt-out  because  the 
opt-out  could  become  effective  in  a 
tijne-hame  shorter  than  the  time 
required  for  OTC  States  without 
backstops  to  adopt  and  implement  a 
CALLEV  program. 

For  opt-outs  based  on  changes  to  Non- 
Core  Stable  Standards,  EPA  is  finalizing 
the  proposed  approach  of  delaying  the 
effective  date  of  an  opt-out  until  the  first 
model  year  that  manufacturers  must 
comply  with  the  changed  standard.  Here 
too.  EPA  would  have  the  opportunity  to 
withdraw  the  change  prior  to  the 
effective  date  of  the  opt-out.  This 
approai:Q  protects  emissions  reductions 
without  increasing  manufacturers' 
burdens  or  reducing  program  stability. 
EPA  has  designated  certain  standards  as 
Non-Core  Stable  Standards  to  give  the 
manufacturers  some  assurance  regarding 
the  stability  of  the  federal  motor  vehicle 
requirements  as  an  additional  incentive 
to  volunteer  for  the  National  LEV 
program.  Although  stability  of  the  Non- 


Core  Stable  Standards  is  one  component 
of  the  National  LEV  program,  it  is  not 
the  central  exchange  on  which  a 
voluntary  agreement  would  be  founded. 
To  the  extent  that  a  change  in  a  Non- 
Core  Stable  Standard  would  not  apply 
until  some  future  date,  delaying  the 
effective  date  of  an  opt-out  until  that 
date  would  protect  the  OTC  States  from 
increased  emissions  caused  by  an  event 
outside  of  their  control  and  would  give 
those  states  without  a  backstop  some 
time  to  adopt  a  CAL  LEV  program.  Yet 
the  manufacturers  would  not  be 
burdened  by  this  approach  because  as 
soon  as  they  were  subject  to  the  revised 
standard  they  would  no  longer  have  to 
comply  with  National  LEV.  The  only 
incentive  for  EPA  to  increase  the 
stringency  of  a  Non-Core  Stable 
Standard  over  a  manufacturer's 
objection,  other  than  to  harmonize  with 
California,  would  be  if  the  overall 
emission  reductions  produced  were 
greater  than  the  emission  reductions 
from  National  LEV.  Thus,  while 
delaying  the  opt-out  effective  date 
provides  somewhat  less  of  a 
disincentive  for  EPA  to  trigger  an 
offramp,  this  is  appropriate,  given  that 
EPA  would  only  take  such  action  if  it 
would  produce  greater  emissions 
reductions  than  would  National  LEV. 

d.  Programs  in  Effect  as  a  Result  of 
Opt-Out.  If  a  manufacturer  were  to  opt 
out  of  the  National  LEV  program,  when 
that  opt-out  became  effective  the 
manufacturer  would  be  subject  to  all 
standards  that  would  apply  if  National 
LEV  did  not  exist  The  federal  Tier  1 
tailpipe  emissions  and  related  standards 
would  apply,  as  would  any  applicable 
state  standards  promulgated  and  in 
effect  under  CAA  section  177.  EPA  will 
address  this  issue  further  in  the  SNPRM 
on  OTC  State  commitments. 

e.  Opt-Out  By  States.  EPA  received  a 
couple  of  comments  from  oil  industry 
representatives  asserting  that  all 
individual  states  should  have  the 
opportunity  to  opt  out  of  National  LEV. 
EPA  believes  that  an  approach  allowing 
individual  states  to  reject  National  LEV 
(except  to  exercise  section  177  rights) 
would  be  unnecessary,  impracticable, 
costly,  and  counter-productive  to  the 
goal  of  achieving  clean  air  nationwide. 
EPA  also  notes  that  no  state  requested 
such  a  right,  even  though  all  states  had 
the  opportxmity  to  comment  on  National 
LEV  during  the  public  comment  period 
and  EPA  bias  conducted  extensive 
outreach  efforts  to  communicate  with 
states  about  this  program. 

First,  EPA  believes  that  states  will  not 
want  to  opt  out  because  they  will 
receive  important  benefits  from  National 
LEV.  As  described  above  in  section  m.B, 
numerous  areas  around  the  coimtiy 


need  reductions  in  smog-forming 
pollutants  and  particulate  matter.  Even 
those  areas  that  do  not  have  smog  or  PM 
problems  will  benefit  from  reductions  in 
emissions  of  carcinogens  and  other  toxic 
air  pollutants. 

Second,  the  commenter  that  suggested 
an  opt-out  process  for  states  was 
motivated  by  concerns  that  National 
LEV  might  require  new,  costly  fuel 
controls.  As  described  more  fully  below 
in  section  FV.B.?.,  today's  regulations 
clarify  that  National  LEV  vehicles  will 
not  require  new  fuel  controls. 

Third,  giving  a  state  the  right  to  opt 
out  of  National  LEV  would  allow  a  state 
to  require  manufacturers  to  produce 
dirtier  vehicles  than  the  manufacturers 
want  tc  produce — something  the  CAA 
prohibits  both  states  and  the  federal 
government  from  doing,  and  that  would 
be  a  perverse  policy.  Under  the  CAA,  a 
manufacturer  has  ^ways  had  the  legal 
option  of  producing  a  vehicle  that  is 
cleaner  than  required — something  the 
manufacturer  might  do  because  it 
believes  that  the  public  fovors  cleaner 
cars  or  because  it  is  more  cost-effective 
to  manufacture  vehicles  that  meet  t>oth 
California  and  federal  standards.  The 
commenter  that  suggested  a  state  opt- 
out  has  not  explained  how  such  an 
option  is  allowed  by  the  CAA,  nor  has 
it  shown  sufficient  policy  justification 
for  limiting  a  manufactujer's  right  to 
make  cleaner  cars. 

Fourth,  establishing  a  mechanism  to 
allow  individual  states  to  reject  air 
quality  benefits  by  "opting  out"  of  a 
national  motor  vehicle  program  would 
run  counter  to  the  Congressionally- 
established  national  approach  to 
regulating  motor  vehicles.  The  CAA 
provides  that  manufacturers  would  need 
to  meet,  at  most,  two  sets  of  motor 
vehicle  standards  nationwide.  Congress 
recognized  the  substantial  difficulties 
and  costs  incurred  by  building  and 
certifying  vehicles  to  meet  a  multiplicity 
of  different  standards  and  the  burdens 
distribution  of  those  vehicles  to 
different  states  would  place  on  vehicle 
distribution  and  sales  networks. 
Manufacturers  are  free  to  build  vehicles 
with  tighter  emissions  controls  than 
required  by  law,  and  states  and  federal 
agencies  have  no  ability  to  stop 
manufactmers  from  doing  so. 

Finally,  if  there  were  a  legal 
mechanism  to  allow  an  individual  state 
to  opt  out  of  National  LEV,  such  opt- 
outs  could  substantially  increase  costs 
for  manufacturers,  dealers,  and 
ultimately  consumers  both  in  opt-out 
states  and  others.  If  an  individual  state 
could  reject  National  LEV  and  require 
manufacturers  to  build  to  looser 
standards,  even  if  those  vehicles  were 
less  expensive  to  produce,  there  is  no 
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guarantee  that  manufacturers  would 
supply  such  vehicles  at  lower  prices  in 
that  state.  EPA  understands  that  as  a 
national  industry,  the  automotive 
industry  largely  redistributes  any 
difference  in  costs  among  states  so  that 
the  same  model  costs  about  the  same  in 
all  states.  Moreover,  such  dirtier 
vehicles  might  actually  cost  more  to 
produce  and  distribute,  given  that 
building  vehicles  to  a  different  standard 
would  require  specialized  manufacture 
and  distribution  of  vehicles.  The 
manufacturers  support  National  LEV  as 
a  more  cost-effective  approach  to 
achieve  emission  reductions,  but  cost- 
savings  from  nationwide  standards 
could  be  eroded  by  requiring  a  third  set 
of  standards  in  a  few  states.  If 
manufacturers  did  not  redistribute  those 
higher  costs  across  all  of  their  vehicles, 
a  state  that  had  opted  out  of  National 
LEV  might  actually  experience  higher 
costs  for  new  motor  vehicles.  Thus, 
implementation  of  National  LEV  as  a  49- 
state  program  is  the  legal  and  cost- 
effective  approach  to  achieving  cleaner 
air  through  cleaner  new  motor  vehicles. 

3.  Duration  of  Program 

This  rule  uses  MY1997  as  a 
placeholder  for  the  start  date  of  the 
program.  As  explained  above  (see  n. 
EPA  believes  that  MY1997  is  not  a 
reasonable  start  date  and  will  take 
comment  in  the  SNPRM  on  the 
appropriate  start  date.-' 

Under  today's  rule,  the  National  LEV 
program  will  continue  until  EPA 
promulgates  a  mandatory  national 
tailpipe  program  that  is  at  least 
equivalent  in  stringency  to  the  National 
LEV  program.  If  EPA  promulgates  such 
a  mandatory  tailpipe  program,  then  the 
National  LEV  program  will  end  in  the 
first  model  year  that  the  mandatory 
program  is  at  least  as  stringent  on  a 
fleetwide  basis  as  National  LEV. 

EPA  proposed  that  the  National  LEV 
program  would  stay  in  place  through 
MY2003  and  possibly  through  MY2005, 
depending  on  whether,  by  a  specified 
date,  EPA  had  signed  a  final  rule 
establishing  new,  mandatory  tailpipe 
standards  ("Tier  2  standards")  at  least  as 
stringent  as  National  LEV.  Under  the 
proi}osed  regidations,  if  EPA  did  not 
issue  the  specified  regulations  on  time, 
then  National  LEV  would  end  in 
MY  2003.  In  that  event,  manufacturers 


17). 


"  Auto  manufacturers  had  requested  several 
adjustments  to  the  National  LEV  program  to  address 
concerns  regarding  compliance  for  MY1997.  given 
the  abbreviated  time  frame  for  program  start  up.  As 
diacusaad  above  (see  n.  17)  EPA  is  using  MY1997 
•s  a  placeholder  for  the  actual  start  date  of  the 
program,  even  though  EPA  now  believes  that  start 
date  is  not  realistic.  Rather  than  include  special 
provisions  for  MY  1997,  EPA  wrill  take  comment  in 
the  SNPRM  on  the  appropriate  start  date. 


would  be  required  to  meet  federal  Tier 

1  standards  starting  in  MY2004  in  any 
state  where  California  or  OTC  LEV 
standards  were  not  in  effect.  EPA  also 
took  comment  on  various  other  possible 
approaches,  including  having  the 
National  LEV  program  extend  until  the 
first  model  year  in  which  manufiacturers 
must  meet  new,  mandatory  tailpipe 
standards  at  least  as  stringent  as 
National  LEV. 

EPA  received  several  comments 
expressing  serious  concern  regarding 
the  proposal  that  would  allow  the 
National  LEV  program  to  end  after 
MY2003  if  EPA  did  not  promulgate  Tier 

2  regulations  that  were  more  stringent 
than  National  LEV.  These  commenters 
noted  that  the  proposal  would  provide 
insufficient  assurance  of  future 
emissions  reductions  and  would  hinder 
State  efforts  to  reduce  ozone  pollution. 

EPA  agrees  with  these  comments  and 
has  decided  not  to  adopt  the  proposed 
approach.  EPA  believes  it  is 
unacceptable  to  set  up  a  program  that 
has  the  country  take  a  step  backward 
environmentally  if  the  Agency  fails  to 
act  by  a  future  deadline.  The  proposed 
approach  could  cause  a  reversion  to  Tier 
1  standards  beginning  in  MY2004, 
which  would  cause  considerable 
emission  increases  throughout  the 
country. 

The  final  regulations  require  that  the 
National  LEV  program  stay  in  effect 
until  a  mandatory  federal  program  is  in 
effect  that  is  equivalent  or  more 
stringent.  This  approach  will  provide 
greater  assurance  that  vehicles 
manufactured  in  or  after  MY2004  will 
not  create  greater  pollution  than  those 
manufactured  prior  to  MY2004.  It  will 
therefore  reduce  the  considerable 
uncertainty  th»t  the  proposed  approach 
would  have  created  regarding  emissions 
&om  vehicles  after  MY20D4. 

Though  some  conunenters  believe 
that  the  proposed  approach  would 
provide  EPA  with  greater  incentive  to 
promulgate  standards  by  December  15, 
2000,  incentive  is  not  the  same  as 
assurance.  Promulgation  of  Tier  2 
standards  by  December  15,  2000,  is  not 
a  certainty.  Section  202(i)  of  the  Act 
requires  several  actions  by  EPA  prior  to 
promulgation  of  Tier  2  standards.  EPA 
must,  for  example,  complete  a  report  to 
Congress  and  must  make  specific 
determinations  discussed  in  section 
202(i).  EPA  has  not  taken  these  actions 
at  this  time.  Until  such  time  as  those 
determinations  are  made,  there  can  be 
no  certainty  that  Tier  2  standards  will 
actually  be  promulgated,  or  that  such 
standards  will  be  equivalent  or  more 
stringent  than  National  LEV  standards. 
Moreover,  the  proposed  approach, 
would  stake  the  continued  reduction  pC 


motor  vehicle  emissions  on  the  prospect 
of  EPA  i:ompleting  its  Tier  2  process  by 
December  15,  2000.  Although  EPA 
intends  to  continue  to  work  diligenUy  • 
on  its  Tier  2  process,  there  are  too  many 
possible  occurrences  that  are  out  of 
EPA's  control  for  EPA  to  guarantee 
completion  of  the  process  by  that  date^ 
Therefore,  to  allow  for  more  certainty  in 
the  National  LEV  program,  EPA  is 
promulgating  regulations  that  allow  the 
program  to  continue  until  the  first 
model  year  in  which  an  equivalent  or 
more  stringent  federal  program  is 
implemented  and  applicable  to  new 
LDVs  and  LLDTs. 

Some  commenters  favored  the 
proposed  approach  because  they 
assumed  that  the  OTC  States' 
commitments  regarding  State  adoption 
of  section  177  programs  would  last  for 
the  duration  of  National  LEV.  These 
commenters  wanted  a  more  definite  end 
to  the  OTC  State  commitments  than 
would  be  provided  by  having  the  OTC 
State  commitments  last  for  the  duration 
of  National  LEV  as  contained  in  this 
rule.  EPA  believes  the  best  way  to 
accommodate  this  concern  is  to  set  a 
separate  end  date  for  the  OTC  State 
commitments.  EPA  will  take  comment 
on  the  appropriate  end  date  for  OTC 
State  commitments  in  the  SNPRM. 

B.  National  LEV  Voluntary  Tailpipe  and 
Related  Standards  and  Phase-In 

Today's  final  rule  adopts  the 
proposed  National  LEV  exhaust 
emission  standards  for  LDVs  and 
LLDTs.  ^*  The  standards  are  closely 
patterned  after  the  California  LEV 
emission  standards,  and  they  include 
exhaust  emission  standards  applicable 
to  individual  vehicles  as  well  as  a  set  of 
fleet  average  NMOG  standards. 

Once  manufacturers  have  opted  into 
the  National  LEV  program  and  EPA  has 
fcfund  thj  program  to  be  in  effect, 
manufacturers  will  be  required  to  certify 
each  LDV  and  LLDT  engine  family  to 
one  of  five  "vehicle  emission 
categories,"  each  of  which  has  a  unique 
set  of  emission  standards  (described 
below).  The  five  vehicle  emission 
categories,  in  order  of  increasing 
stringency,  are  the  federal  Tier  1 
standards,  TLEVs,  LEVs,  ULEVs,  and 
ZEVs.  The  Tier  1  category  includes  the 


^The  federal  definitions  of  "light-duty  vehicle" 
and  "light  light-duty  truck"  (40  CFR  86.094-2) 
correspond  exactly  to  the  California  definitioiu  of 
"passenger  car"  and  "light-duty  truck." 
respectively.  In  addition,  the  federal  light  light-duty ' 
truck  and  California  light^uty  truck  categories  are 
each  divided  into  two  subcategories  based  on 
identical  ranges  of  loaded  vehicle  weight.  The 
alignment  of  these  definitions  allows  the  California 
emission  standards  to  be  applied  directly  to  the 
corresponding  federal  vehicle  certification 
categories. 
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federal  standards  for  exhaust  emissions 
of  NMHC,  CO.  NOx.  and  PM.  The  four 
remaining  categories  (the  "LEV" 
categories)  include  standards  for  the 
same  pollutants,  as  well  as  for 
formaldehyde. 

In  addition  to  meeting  the  exhaust 
standards  for  each  emission  category, 
manufacturers  must  also  comply  with 
fleet  average  NMCX5  standards 
(described  more  fully  in  section  IV.B.3., 
below).  Separate  standards  apply  to  the 
LDVs  and  LLDTs,  and  compliance  is 
based  on  the  number  of  vehicles 
produced  and  offered  for  sale  in  each  of 
the  five  emission  categories,  together 
with  the  NMOG  standard  for  that 
category.  NMOG  averages  first  take 
effect  in  the  OTC  States  in  MY1997," 
and  they  decline  (become  more 
stringent)  until  stabilizing  for  MY2001 
and  beyond.  Beginning  in  MY2001, 
manufacturers  must  demonstrate 
compliance  with  the  same  NMOG  fleet 
averages  both  in  the  OTC  States  and  in 
the  37  States  outside  the  OTC  States  and 
Cahfomia.  Manufacturers  are  allowed, 
but  not  required,  to  introduce  TLEVs, 
LEVs,  ULEVs,  and  ZEVs  outside  the 
OTR  and  CaUfomia  prior  to  MY2001. 
However,  only  vehicles  subject  to  the 
National  LEV  program  sold  in  the  OTR 
will  be  counted  towards  a 
manufacturer's  fleet  average  NMOG 
calculation  during  the  phase-in  period 
in  the  OTR. 

The  exhaust  emission  standards  and 
fleet  average  NMOG  requirements,  as 
well  as  other  reguJatory  elements  of  the 
National  LEV  program,  are  contained  in 
a  new  Code  of  Federal  Regulations 
(CFR)  subpart  (subpart  R  of  title  40,  part 
86). 

1.  Exhaust  Emission  Standards  for 
Categories  of  NLEVs 

This  section  discusses  the  exhaust 
emission  standards  that  NLEVs  must 
meet.  In  addition  to  the  volimtary 
National  LEV  exhaust  standards  that  are 
derived  from  the  California  LEV 
program,  manufacturers  of  NLEVs  must 
also  demonstrate  compliance  v«th  a  few 
mandatory  federal  exhaust  standards 
that  have  no  coimterpart  in  the 


Cahfomia  LEV  program.  2«  Both  types  of 
standards  are  discussed  here. 

a.  Certification  Standards.  This  final 
rule  establishes  separate  sets  of 
emission  standards  for  LDVs  and  for 
LLDTs.  Current  federal  regulations 
divide  the  LDT  vehicle  category  into 
two  subcategories,  each  of  which  is 
further  divided  into  subcategories. 
LLDTs  are  those  LDTs  less  than  or  equal 
to  6000  lbs  GVWR,  and  heavy  light-duty 
trucks  (HLDTs)  are  those  LDTs  greater 
than  6000  lbs  but  less  than  or  equal  to 
8500  lbs  GVWR.  The  National  LEV 
program  contains  standards  only  for  the 
LLDTs,  therefore  the  HLDT  category 
will  continue  to  be  certified  to  the 
applicable  Tier  1  standards.  Emission 
standards  that  apply  to  LLDTs  are 
divided  into  two  sets.  One  set,  which  is 
identiced  to  the  standards  for  LDVs, 
applies  to  LLDTs  up  through  3750  lbs 
loaded  vehicle  weight  (LVW),  and 
another  sUghtly  less  stringent  set 
apphes  to  LLDTs  between  3750  and 
5750  lbs  LVW.  Also  consistent  with 
current  federal  and  California 
regulations,  separate  sets  of  standards 
are  promulgated  for  the  vehicle's 
intermediate  useful  life  (five  years  or 
50,000  miles,  whichever  occurs  first) 
and  full  useful  fife  (10  years  or  100,000 
miles,  whichever  occurs  first). 

As  noted  above,  there  are  five  vehicle 
emission  categories  for  vehicles  under 
the  voluntary  National  LEV  program, 
ranging  in  stringency  from  the  current 
federal  Tier  1  vehicles  to  ZEVs.  The  Tier 
1  standards  have  already  been  codified 


"  MY1997  Is  used  in  this  rule  as  a  placeholder 
for  the  actual  start  date.  See  n.  17  above. 


>*  Participation  in  the  voluntary  National  LEV 
program  does  not  relieve  manufacturers  of  their 
obligation  to  meet  the  mandatory  federal  exhaust 
emission  standanls.  The  core  of  the  mandatary 
federal  exhaust  standards  are  the  set  of  Tier  1 
standards,  plus  selected  pre-Tier  1  ("Tier  0") 
standards  that  Congress  let  stand  in  the  1990  CAA 
Amendments.  Most  of  these  mandatory  federal 
standards  have  analogues  in  the  National  LEV 
standards,  and  for  each  of  these,  the  voluntary 
National  LEV  standard  is  of  equal  or  greater 
stringency.  Certification  of  a  vehicle  to  the 
voluntary  standards  therefore  also  demonstrates 
compliance  with  the  analogous  mandatory 
standards.  (For  testing  purposes,  the  National  LEV 
standard  may  be  described  as  "replacing"  the 
analogous  federal  standard,  although  the  federal 
standard  technically  still  applies.)  For  those  few 
federal  exhaust  standards  that  have  no  National 
LEV  counterpart  (discussed  below),  manufacturers 
must  also  demonstrate  compliance  of  NLEVs  with 
those  standards. 


in  the  current  federal  regulations  with  a 
phase-in  schedule  that  required  100 
percent  of  MY1996  LDVs  and  LLDTs  to 
meet  the  Tier  1  standards.  The  TLEV. 
LEV,  ULEV  and  ZEV  certification 
standards  for  LDVs  and  I.I.TTTs  up 
through  3750  lbs  LVW  are  shown  in 
Table  2  and  those  for  LLDTs  from  3750 
to  5750  lbs  LVW  are  shown  in  Table  3. 
As  noted  below,  the  particulate 
standards  adopted  specifically  for 
National  LEV  apply  only  to  diesel 
vehicles.  Non-diesel  vehicles  will  be 
subject  to  the  federal  Tier  1  PM 
standards,  as  described  below. 

The  federal  exhaust  standards  with  no 
Cahfomia  counterparts  are  (1)  the  Tier 
0  total  hydrocarbon  (THC)  standard  for 
all  vehicles,  (2)  the  Tier  1  50,000-nule 
PM  standard,  and  (3)  the  100,000-mile 
PM  standard  for  non-diesel  vehicles. 
The  Cahfomia  program  contains  neither 
a  THC  standard  nor  a  50,000-mile  PM 
standard,  and  the  Cahfomia  100,000- 
mile  PM  standard  apphes  only  to  diesel 
vehicles.  All  NLEVs  must  comply  with 
the  federal  THC  emissions  standard. 
EPA  has  adopted  the  California  100,000- 
mile  diesel  PM  standard  for  NLEVs,  but. 
to  meet  the  requirements  of  the 
mandatory  federal  program,  diesel 
NLEVs  must  also  certify  to  the  Tier  1 
50,000-mile  PM  standard.  Non-diesel 
NLEVs  must  meet  the  federal  Tier  1 
50,000-mile  and  100,000-mile  PM 
standards. 

Comphance  with  the  Tier  0  THC 
standard  should  not  result  in  testing 
beyond  that  required  for  LEV  standards. 
The  current  federal  program  provides 
for  a  reduced  data  reporting  burden, 
including  the  use  of  engineering 
justifications,  in  certain  cases  where 
comphance  with  a  mandatory  standard 
for  a  given  vehicle  or  emission  control 
technology  is  clear  cut.  Such  is  the  case 
for  current-technology  gasoline  vehicles 
when  demonstrating  comphance  with 
the  Tier  1  PM  standards  and  for  most 
current  technology  vehicles  whose  Tier 
1  NMHC  values  demonstrate 
comphance  with  the  THC  standards. 
The  Agency  anticipates  that 
manufacturers  will  reduce  their 
comphance  burden  by  taking  advantage 
of  these  same  data  reporting  options 
when  certifying  NLEVs. 
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Table  2.— National  LEV  Intermediate  and  Full  Useful  Life  Standards  (g/mi)  for  LDVs  and  LLDTs  to  3750  Lbs 

LVW 


Vehicle  useful  life  (miles) 

Vehicle 
emission 
category 

NMOG 

CO 

NOx 

HCHO 

PM' 
(diesel  only) 

50  000  

TLEV 

LEV 

ULEV 

TLEV 

LEV 

ULEV 

0.125 
0.075 
0.040 
0.156 
0.090 
0.056 

3.4 
3.4 
1.7 
42 
42 
2.1 

0.4 
02 
02 
0.6 
0.3 
0.3 

0.015 
0.015 
0.008 
0.018 
0.018 
0.011 

100.000  

0.08 
0.08 
0.04 

^  See  the  discussion  in  this  section  iV.B.t.a  regarding  the  applicability  of  PM  standards. 

Table  3.— National  LEV  Intermediate  and  Full  Useful  Life  Standards  (g/mi)  for  LLDTs  From  3751  Lbs  LVW 

TO  5750  Lbs  LVW 


Vehicle  useful  life  (miles) 

Vehicle 
emission 
category 

NMOG 

CO 

NOx 

HCHO 

PMi  (diesel 
only) 

50,000  - 

TLEV 

LEV 

ULEV 

TLEV 

LEV 

ULEV 

0.160 
0.100 
0.050 
0.200 
0.130 
0.070 

4.4 
4.4 
22 
5.5 
5.5 
2.8 

0.7 
0.4 
0.4 
0.9 
0.5 
0.5 

0.018 
0.018 
0.009 
0.023 
0.023 
0.013 

100,000  

0.08 
0.08 
0.04 

'  See  the  discussion  in  this  section  IV.B.1  .a  re^rding  the  applicability  of  PM  standards. 


The  voluntary  standards  also  include 
two-tiered  NMOG  standards  for  flexible- 
fuel  and  dual-fuel  vehicles,  based  on 
California's  approach  to  standards  for 
these  vehicle  types.  ^  Flexible-  and 
dual-fuel  vehicles  have  to  certify  to  the 
applicable  standards  both  on  the 
alternative  fuel  and  on  gasoline.  When 
certifying  on  an  alternative  fuel,  these 
vehicles  have  to  meet  the  intermediate 
and  full  useful  life  emission  standards 
for  TLEVs,  LEVs  or  ULEVs  laid  out 
above. '^^ 

When  certifying  on  gasoline,  flexible- 
fuel  and  dual-fuel  vehicles  have  to  meet 
the  next  higher  (less  stringent)  category 
of  NMOG  emission  standards  than  the 
standards  to  which  the  vehicle  was 
certified  on  an  alternative  fuel. 
However,  except  for  NMOG,  the  vehicle 
must  meet  the  same  emissions  standards 
(NOx,  CO,  etc.)  when  operated  on 
gasoline  as  it  did  when  operated  on  the 
alternative  fuel.  For  example,  a  flexible- 
fuel  vehicle  that  certifies  to  ULEV 
standards  on  an  alternative  fuel  would 
have  to  certify  to  the  LEV  NMOG 
standard  and  ULEV  CO,  NOx.  PM,  and 
HCHO  standards  when  operated  on 
gasoline.  The  same  principle  holds  true 


for  determining  applicable  in-use 
standards  for  flexible-fuel  and  dual-fuel 
vehicles.  This  approach  allows 
manufacturers  to  optimize  the  emission 
control  system  for  the  alternative  fuel 
rather  than  for  gasoline,  and  encourages 
rather  than  discourages  the 
development  of  alternative  fuel 
technologies.  Consistent  with  California, 
flexible-fuel  and  dual-fuel  vehicles  will 
be  counted  toward  the  NMOG  fleet 
average  standard  on  the  basis  of  their 
NMOG  certification  levels  on  the 
alternative  fuel,  not  on  gasoline.  There 
is,  however,  no  requirement  under  the 
National  LEV  program  that  such 
vehicles  operate  on  alternative  fuels  in- 
use. 

b.  In-Use  Standards.  As  proposed  in 
the  NPRM.  the  National  LEV  program 
explicitly  adopts  California's 
intermediate  in-use  standards,  which 
are  slightly  less  stringent  than  the 
certification  standards.  These  standards, 
which  apply  to  in-use  testing  for  a 
period  of  model  years  following 
introduction  of  the  certification 
standards,  are  set  at  less  stringent  levels 
than  the  certification  standards  to  allow 
manufacturers  to  gain  in-use  experience 


with  vehicles  certified  to  LEV  or  ULEV 
standards.  EPA  is  adopting  these 
standards  consistent  with  the  current 
California  requirements,  which  include 
recently  adopted  revisions.  (See  the 
Response  to  Comments  document  for 
further  discussion  of  these  revisions, 
section  II.D.l.)  The  in-use  standards 
apply  through  MY1999  for  LEVs  and 
through  MY2002  for  ULEVs,  and 
include  both  intermediate  useful  life 
(50,000  miles)  and  full  useful  life 
(100.000  miles)  standards  (full  useful 
life  in-use  standards  apply  starting  with 
MY1999).  In-use  standards  for  LDVs  and 
LLDTs  to  3750  lbs  LVW  are  showm  in 
Table  4  and  those  applicable  to  LLDTs 
fi-om  3751  to  5750  lbs  LVW  are  shown 
in  Table  5.  As  indicated  in  the  tables, 
compliance  with  in-use  standards 
beyond  the  intermediate  useful  life  is 
not  required  for  LEVs  and  ULEVs  until 
after  MY1998.  These  in-use  standards 
for  vehicles  certified  under  the  National 
LEV  program  apply  to  vehicles  sold 
both  within  and  outside  the  OTR.  Some 
of  the  complexity  in  the  tables  below 
results  fi'om  changes  in  the  in-use 
formaldehyde  standards  that  occur 
starting  with  MY2001. 


"  Flexible-fuel  vehicles  are  those  that  can  operate 
on  either  of  two  different  fuels  or  any  combination 
of  those  fuels,  while  dual-fuel  vehicles  can  operate 


on  either  of  two  different  fuels  but  not  on 
combinations  of  those  fuels. 

'"Consistent  with  Californis's  methodology,  the 
measured  NMOG  mass  amissions  are  adjusted  by  a 


RAP  for  the  given  type  of  alternative  fuel  before 
being  compared  to  the  applicable  emission 
standard.  Determination  of  the  applicable  RAF  is 
discussed  later  in  section  tV.B.S.d. 
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Table  4.— National  LEV  In-Use  Standards  (g/mi)  for  LDVs  and  LLDTs  to  3750  lbs  LVW 


Vehicle  emission  category 

Model  year 

Useful  life 
(miles) 

NMOG 

CO 

NOx 

HCHO 

LEV  

1997-1999 
1999 
1997-1998 
1999-2000 
2001-2002 
1999-2002 

50,000 
100,000 
50,000 
50,000 
50,000 
100,000 

0.100 
0.125 
0.058 
0.055 
0.055 
0.075 

3.4 
A2 
2.6 

2.1 

2.1 
3.4 

0.3 
0.4 
0.3 
0.3 
0.3 
0.4 

0.015 
0.018 
0.012 
0.012 
0.008 
0.011 

' '          r. 

ULEV 

■ 

'  MY1997  is  used  in  this  rule  as  a  placeholder  for  the  actual  start  date.  See  footnote  no.  17. 

Table  5.— National  LEV  In-Use  Standards  (g/mi)  for  LLDTs  From  3751  Lbs  L\A/V  to  5750  LVW^ 


Vehicle  emission  category 

Model  year 

Useful  life 
(miles) 

NMOG 

CO 

NOx 

HCHO 

LEV  

ULEV 

1997-1998 
■  999 
1999 
1997-1998 
1999-2002 
1999-2002 

50,000 
50,000 

100,000 
50,000 
50,000 

100,000 

0.128 
0.130 
0.160 
0.075 
0.070 
0.100 

4.4 
4.4 
5.5 
33 
2£ 
4.4 

0.5 
0.5 

a7 

0.5 
0.5 

0.7 

0.018 
0.018 
0.018 
0.014 
0.014 
0.014 

'  MY1997  is  used  in  this  rule  as  a  placeholder  for  the  actual  start  date.  See  footnote  no.  17. 


2.  Non-methane  Organic  Gases  Fleet 
Average  Standards 

a.  Compliance  with  the  NMOG 
Standards.  Under  the  National  LEV 
program,  manufacturers  will  be  required 
to  meet  an  increasingly  stringent  fleet 
average  NMOG  standard.  Today's  action 
adopts  the  fleet  average  NMOG 
standards  and  schedule  for  LDVs  and 
LLDTs  as  proposed  in  the  NPRM.  The 
fleet  average  NMOG  values  (Table  6) 


will  apply,  on  a  manufacturer-by- 
manufacturer  basis,  to  vehicles  sold  in 
the  OTR  from  MY1997  until  the  end  of 
the  National  LEV  program.^'  The  NMOG 
values  will  also  apply  to  vehicles  sold 
in  every  state  outside  the  OTR,  except 
California,  beginning  with  MY2001. 
(Low  volume  manufactiuers,  as  defined 
in  this  rule,  will  be  exempt  until 
MY2001 ,  as  discussed  more  fully  in 
section  IV.C.  below.)  The  decreasing 


fleet  average  standards  were  derived  by 
multiplying  certification  emission  levels 
for  various  categories  of  vehicles  by 
achievable  implementation  rates  for 
each  vehicle  category.  The  NMOG 
standards  are  equivalent  to  the  sale  of 
40  percent  TLEVs  in  MY1997-MY1998, 
40  percent  TLEVs  and  30  percent  LEVs 
in  MY1999,  40  percent  TLEVs  and  60 
percent  LEVs  in  MY2000.  and  100 
percent  LEVs  in  MY2001. 


TABLE  6.— Fleet  Average  NMOG  Exhaust  Emission  Standards  (g/mi)  for  LDVs  and  LLDTs  Sold  in  the  OTR^ 


Vehicle  type 


Model  year 


Fleet  aver- 
age NMOG 


LDV  and  LLDT  (0-3750  LVW) 


LLDT  (3751-6750  LVW) 


1997  ..„ 

1998  

1999  

2000  

2001  and  later 
1997  

1 999  ••••»••••..••. 

2000  

2001  and  later 


0.200 
0.200 
0.148 
0.095 
0.075 
0.2S6 
0.2S6 
0.190 
0.124 
0.100 


'  MY1997  is  used  in  this  rule  as  a  placeholder  for  the  actual  start  date.  See  footnote  no.  17. 


Manufacturers  will  be  required  to 
meet  separate  NMOG  averages  for  each 
of  two  vehicle  groups;  i.e.,  a  fleet 
average  will  be  calculated  for  LDVs  and 
LLDTs  fitjm  0-3750  LVW,  and  for 
LLDTs  firam  3751-5750  LVW.  Also,  as 
discussed  below,  manufactvurers  will 
have  to  meet  NMOG  averages  for  each 
of  these  groups  in  the  two  separate 
regions:  states  within  the  OTTR 


'■  MY1997  is  used  in  this  rule  as  a  placeholder 
for  the  actual  start  date.  See  n.  17  above. 


(Northeast  Trading  Region  or  NTR),  and 
states  (except  California)  outside  the 
OTR  (37  States).  Prior  to  MY2001, 
compliance  with  the  fleet  average 
NMOG  requirements  is  required  only  in 
the  OTR.  However,  a  manufactvuer 
choosing  to  bank  credits  for  use  in  the 
37  States  beginning  in  MY2001  will 
have  to  demonstrate  that  its  fleet 
average  NMOG  is  more  stringent  than 


'^  For  purposes  of  demonstrating  compliance 
with  the  fleet  average  I4MOG  standards,  the  NMOG 
value  for  Tier  1  LDVs  and  LLOTs  0-3750  lbs  LVW 


the  NMOG  value  for  Tier  1  vehicles  in 
the  37  States  for  these  early  years.^ 
Beginning  in  MY2001,  manufactiu^re 
will  have  to  meet  the  fleet  average 
NMOG  standards  separately  in  each  of 
the  two  regions. 

Manufacturers  will  be  able  to  comply 
writh  the  fleet  average  NMOG  standards 
by  selling  any  combination  of  vehicles 
certified  to  the  Tier  1.  TLEV.  LEV. 


is  0.25  grams/mile,  and  for  LLDT*  3751-5750  lb* 
LVW  is  0.32  grams/mile. 
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ULEV.  or  /.cv  levels,  such  that  the 
overall  LDV  and  LLDT  fleets  in  each 
region  meet  the  required  fleet  average 
values.  A  sales-weighted  fleet  average 
will  be  calculated  based  on  the 
intermediate  useful  life  (five  years, 
50,000  mile)  certification  NMOG 
standards  of  the  vehicle  categories.  A 
manufacturer  will  multiply  the  NfMOG 
emission  standard  for  each  certification 
category  by  the  number  of  that  type  of 
vehicle  that  the  manufactiu-er  sold  in 
that  region,  add  these  products  to  the 
Hybrid  Electric  Vehicle  (HEV) 
contribution  factor  (discussed  in  section 
IV.B.8.},  and  then  divide  by  the  total 
number  of  vehicles  sold  in  that  region 
by  the  manufacturer. 

b.  Tracking  Vehicles  for  Fleet  Average 
NMOG  Compliance.  Because  vehicles 
sold  to  locations  in  California  and  other 
countries,  including  Canada  and 
Mexico,  are  excluded  from  the  National 
LEV  program,  and  because  fleet  average 
NfMOG  calculations  are  specific  to  each 
of  the  two  regions,  as  described  further 
in  the  following  section,  manufacturers 
are  required  to  obtain  data  on  the 
location  of  vehicle  sales  to  demonstrate 
accurate  fleet  average  NMCX^ 
calculations.  However,  to  ease  the 
burden  on  manufacturers  of  tracking 
vehicles  to  the  end  user,  manufacturers 
need  only  track  vehicles  to  the  location 
where  the  completed  vehicle  or  truck  is 
purchased,  otherwise  known  as  the 
point  of  first  sale.  In  most  cases,  this 
will  be  the  sale  from  the  manufacturer 
to  the  dealer.  In  cases  where  the  end 
user  purchases  the  completed  vehicle 
directly  from  the  manufacturer,  the 
location  of  the  end  user  is  the  point  of 
first  sale.  Vehicle  sales  data  pertaining 
to  vehicles  already  shipped  to  a  point  of 
first  sale  is  also  known  as  first  delivery 
information. 

In  the  NPRM,  EPA  proposed  to  have 
manufacturers  track  vehicles  to  the 
location  where  the  completed  vehicle  or 
truck  is  purchased,  but  mistakenly 
called  this  "point  of  first  retail  sale" 
(emphasis  added).  EPA  did  not  intend 
to  require,  however,  to  have  vehicles 
tracked  to  the  end  user,  which  is  the 
general  level  of  tracking  triggered  by 
point  of  first  retail  sale  requirements. 
The  term  "point  of  first  retail  sale" 
derives  from  requirements  applicable  to 
the  heavy-duty  engine  market.  Heavy 
duty  engine  manufacturers  often  sell 
•engines  to  truck  builders,  who  in  tiun 
may  sell  their  completed  trucks  to 
consumers  or  dealers  located  anywhere. 
This  dispersion  of  the  engines  even  after 
the  first  sale  makes  it  necessary  for 
manufacturers  to  track  engines  to  the 
point  of  first  retail  sale  in  order  to  make 
a  reasonable  estimate  of  the  engine's 
final  location.  However,  in  the  light- 


duty  market,  manufactiu^rs  sell  almost 
all  of  their  production  to  dealerships, 
who  in  turn  sell  most  vehicles  to  users 
located  in  the  general  area  of  the 
dealership.  The  practical  constraints  on 
dispersion  of  vehicles  after  the  first  sale 
make  tracking  light-duty  vehicles  and 
trucks  to  the  point  of  firet  retail  sale 
unnecessary,  as  EPA  recognized  in 
establishing  trading  requirements  for 
phase-in  of  Tier  1  vehicles.  Thus, 
today's  action  clarifies  the  vehicle 
tracking  requirement  and  corrects  the 
proposed  language  now  to  require 
manufacturers  to  track  National  LEV 
vehicles  to  the  point  of  first  sale. 

EPA  recognizes  that  dealers 
occasionally  trade  vehicles  to  obtain 
particular  makes  or  models,  but  the 
Agency  does  not  believe  that  this 
trading  will  have  any  significant  effect 
on  the  air  quality  benefits  of  the 
National  LEV  program.  Trading  vehicles 
between  dealerships  occurs  largely  over 
limited  geographic  distances,  which 
means  that  most  trades  will  redistribute 
vehicles  within  the  same  region.  EPA 
believes  that  inter-regional  trades  would 
have  a  de  minimis  effect  on  vehicle 
mixes  and  resulting  air  equality. 

EPA  is  making  an  additional  minor 
change  in  the  regulations  to  clarify  an 
inconsistency  in  the  proposal.  The 
proposed  regulations  applied  the 
National  LEV  requirements  to  vehicles 
that  manufactuurers  "produce  and 
deliver  for  sale,"  which  is  the  language 
used  in  the  California  regulations. 
However,  under  both  the  proposed  and 
final  rules,  for  purposes  of  determining 
compliance  with  the  National  LEV 
requirements,  manufacturers  must  track 
vehicles  to  the  point  of  first  sale  (point 
of  first  retail  sale  in  the  proposal). 
Practically,  this  means  that  the 
proposed  and  final  National  LEV 
requirements  apply  to  the  vehicles 
actually  sold  by  manufacturers,  rather 
than  the  vehicles  delivered  for  sale, 
which  may  be  different.  As  discussed 
above,  for  the  Agency  to  enforce  the 
National  LEV  requirements  on  a  region- 
specific  basis,  it  is  necessary  to  track 
vehicles  to  where  they  are  first  sold.  The 
point  at  which  vehicles  are  delivered  for 
sale  is  more  difficult  to  identify  and 
may  give  a  less  accurate  indication  of 
the  vehicles'  final  destination.  Given 
that  the  tracking  requirement  will  be 
used  to  determine  compliance,  EPA  is 
modifying  the  applicabilify  of  the 
National  LEV  requirements  to  reflect 
that  this  is  the  controlling  requirement. 
Thus,  in  the  final  rule,  EPA  is  applying 
the  National  LEV  requirements  to  the 
vehicles  actually  sold  by  manufacturers, 
which  are  the  same  vehicles  used  for 
demonstrating  compliance  with  those 
requirements. 


c.  OTC  State  Government  ATV 
Purchases.  Manufacturers  may  not 
include  in  their  fleet  average  NMOG 
calculations  ATVs  bought  in  the  OTR  by 
state  governments.  EPA  is  including  this 
limitation  at  the  request  of  the  OTC 
States  and  auto  manufacturers.  The  OTC 
States  and  manufacturers  intend  the 
limitation  to  allow  the  OTC  States  to 
promote  ATV  purchases  pursuant  to  the 
ATV  component  they  had  negotiated, 
without  allowing  manufacturers  to 
offset  these  purchases  with  increased 
sales  of  higher-emitting  vehicles.  For  the 
purpose  of  National  LEV,  an  ATV  is 
defined  as  any  vehicle  certified  by 
CARE  or  EPA  diat  is  either:  (1)  A  dual- 
fuel,  flexible-fuel,  or  dedicated 
alternatively  fueled  vehicle  certified  as 
a  TLEV,  LEV,  or  ULEV  when  operated 
on  the  alternative  fuel;  (2)  certified  as  a 
ULEV  or  Inherently  Low  Emission 
Vehicle  (ILEV)  (irrespective  of  whether 
conventionally  or  alternatively  fueled); 
or  (3)  a  dedicated  or  hybrid  electric 
vehicle. 

This  exclusion  of  OTC  State 
government  purchases  of  ATVs  from  the 
fleet  average  NMOG  value  applies  to 
any  ATV  purchases  by  OTC  State 
governments  that  the  governments  have 
properly  reported  to  the  manufacturers. 
For  the  limitations  to  apply,  the 
governments  must  report  their 
purchases  of  these  vehicles  to  the 
respective  manufacturers  no  later  than 
February  1  of  the  calendar  year 
following  the  end  of  a  given  model  year. 
Reporting  should  consist  of  a  letter  from 
the  government  official  responsible  for 
the  purchases  to  the  manufacturer 
representative  listed  in  that 
manufacturer's  application  for 
certification.  The  letter  should  list  the 
number  of  vehicles  purchased,  vehicle 
makes  and  models,  and  the  associated 
engine  families.  If  necessary,  EPA  can 
provide  OTC  State  governments  the 
name  and  address  of  the  manufacturer 
representative  upon  request.  Reporting 
OTC  State  governments  should  also 
•end  a  copy  of  this  letter  to  EPA,  to  the 
name  and  address  stated  in  section  40 
CFR  86.1710-97(g)(4),  so  that  EPA  can 
include  these  data  in  verifying 
manu&cturers'  compliance  with  the 
fleet  average  NMOG  standards.  Failure 
of  the  government  entities  to  report 
these  data  correctly  would  allow 
manufacturers  to  include  these  vehicles 
in  their  fleet  average  NMOG  values. 

EPA  has  determined  that  Federal 
government  ATV  purchases  will  not  be 
excluded  bom  manufacturers'  NMOG 
fleet  average  values.  This  requirement 
would  be  too  burdensome  to  meet 
effectively  because  the  location  of 
Federal  vehicle  purchases  often  do  not 
correspond  to  the  vehicles'  main  service 
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area.  The  General  Services 
Administration  (GSA)  coordinates 
Federal  vehicle  purchases.  Federal 
agencies  order  vehicles  from  GSA  and 
have  them  shipped  to  or  picked  up  frt)m 
specified  regions.  In  turn,  these  vehicles 
are  frequently  re-distributed  elsewhere 
based  on  that  particular  agency's  needs. 
Thus,  it  would  be  difficult,  if  not 
impossible,  to  devise  a  system  to  have 
Federal  entities  track  and  report  the 
number  of  ATVs  being  used  in  the  OTR. 
In  addition,  EPA  does  not  believe  that 
allowing  manufacturers  to  include 
ATVs  purchased  by  the  federal 
government  would  raise  any  problem  of 
double-counting  under  the  Energy 
Policy  Act  (EPAct).  The  EPAct 
requirements  are  not  directed  towards 
manufacturers.  Thus,  a  manufacturer 
that  counts  a  vehicle  purchased  under 
EPAct  towards  meeting  its  National  LEV 
fleet  average  NMOG  requirement  would 
not  be  receiving  any  additional  credit 
for  compliance  with  EPAct  as  well. 

d.  Reporting  Requirements.  EPA  is 
including  in  today's  rule  several 
provisions  designed  to  simpUfy 
reporting  requirements.  Under  certain 
conditions,  a  manufacturer  whose  entire 
fleet,  apart  from  California  vehicles,  is 
certified  to  LEV  or  cleaner  standards 
may  not  need  to  calculate  separate 
NMOG. fleet  averages  for  each  trading 
region  and  may  use  production  data  in 
lieu  of  sales  data  for  determining 
compliance.  Manufacturers  may  also 
simplify  their  reporting  under  National 
LEV  by  combining  the  information 
required  here  with  their  annual 
production  reports. 

A  manufacturer  whose  entire  fleet  for 
the  49  states  is  certified  to  LEV  or 
cleaner  standards  would  not  need  to 
calculate  separate  fleet  average  NMOG 
values  for  each  region  or  track  vehicles 
to  specific  regions  to  evaluate 
compliance  with  the  NMOG  fleet 
average  requirement.  Because  each 
individual  vehicle  is  certified  at  or 
below  the  fleet  average  NMOG  value, 
any  mix  of  vehicles  sold  in  either  region 
would  necessarily  meet  the  applicable 
fleet  average  NMOG  requirement.  The 
manufhcturer  could  simply  show 
compliance  with  the  fleet  average 
NMOG  requirement  by  showing  that 
each  engine  family  was  certified  to  a 
standard  equivalent  to  or  more  stringent 
than  the  fleet  average  NMOG 
requirement.  If  a  manufacturer  decides 
to  use  this  reduced  reporting 
requirement,  then  EPA  will  designate 
that  manufacturer's  fleet  average  NMOG 
values  for  the  affected  model  years,  for 
each  region,  as  equal  to  the  applicable 
fleet  average  NMOG  standards  for  such 
model  year.  Such  a  manufacturer  would 
not  be  able  to  generate  credits  because 


region-specific  tracking  is  necessary  to 
calculate  the  credits  generated  for  a 
specific  region,  based  on  the  number  of 
vehicles  sold  in  that  region. 

Region-specific  traclung  is  also  used 
to  calculate  total  nimiber  of  vehicles 
sold  in  the  OTR  for  assessing  industry- 
wide compliance  with  the  five  percent 
cap  on  sales  of  Tier  1  vehicles  and 
TLEVs,  which  is  described  in  section 
IV.B.4.  below.  EPA  believes  that  a 
reasonable  estimate  of  the 
manufacturer's  total  sales  in  the  OTR 
will  be  adequate  to  allow  the  Agency  to 
assess  industry-wide  compliance  with 
the  five  percent  cap.  EPA  will  estimate 
the  manufacturer's  sales  in  the  OTR  by 
calculating  the  average  percentage  of  die 
manufacturer's  total  fleet  that  was  sold 
in  the  OTR  over  the  last  two  years  for 
.^which  the  manufacturer  reported  OTR 
sales,  and  then  applying  this  percent  to 
the  manufacturer's  total  sales  in  the  49 
states  for  that  model  year. 

A  manufacturer  may  also  combine  the 
currently  required  production  report  '^ 
with  the  National  LEV  report  in  a  single 
submission.  Manufacturers  taking 
advantage  of  this  option  would  have  to 
report  at  the  time  the  production  report 
is  due,  which  is  typically  30  days  after 
the  end  of  the  model  year.  This  is 
sooner  than  EPA  has  allowed  for  the 
National  LEV  report,  which  is  not  due 
until  May  1  of  the  calendar  year 
following  the  model  year.  EPA  is  giving 
manufacturers  this  extra  time  to  file  the 
National  LEV  report  to  allow 
manufacturers  to  include  in  their  report 
any  credit  trading  activity  that  occurs 
after  the  end  of  the  model  year. 
Manufacturers  that  are  not  generating  or 
using  credits  probably  will  not  need  the 
additional  reporting  time.  The  option  of 
combining  the  reports  leaves  the  choice 
up  to  each  manufacturer  to  decide  for 
itself  whether  filing  an  earUer  combined 
report  makes  sense.  EPA  believes  that 
these  simplified  compliance  provisions 
allow  manufacturers  to  reduce  their 
compliance  burdens  without 
diminishing  program  stringency  or 
EPA's  ability  to  ensure  compliance. 

3.  Fleet  Average  NMOG  Credit  Program 

a.  Fleet  Average  NMOG  Credit 
Program  Requirements.  An  important 
part  of  today's  National  LEV  rulemaking 
is  the  set  of  provisions  allowing 
manufacturers  to  use  a  market-based 
approach  to  meet  the  fleet  average 
NMOG  requirements  through  averaging, 
banking,  and  trading  NMOG  credits  and 
debits.  Both  this  overall  approach  and 
most  of  the  specifics  of  program 
implementation  are  modeled  on 
California's  trading  program.  The  few 


differences  beiweuii  me  \ational  LEV 
and  California  requirements  are  mainly 
due  to  the  need  to  have  separate 
compliance  determinations  in  the  OTC 
States  and  the  37  States,  or  are  driven 
by  EPA's  legal  authority. 

As  proposed,  fleet  average  NMOG 
credits  and  debits  will  be  calculated  in 
the  same  manner  as  under  the  California 
regulations.  Credits  and  debits  will  be 
calculated  in  units  of  g/mi  as  the 
difference  between  the  required  fleet 
average  NMOG  standard  and  the  fleet 
average  NMOG  value  achieved  by  the 
manufacturer,  multiplied  by  the  total 
number  of  vehicles  the  manufacturer 
sold  in  a  given  model  year  in  each  of  the 
applicable  regions,  including  ZEVs  and 
HEVs.  A  manufacturer  will  generate 
credits  in  a  given  model  year  if  its  fleet 
average  NMOG  value  is  lower  than  the 
fleet  average  NMOG  standard  for  that 
model  year.  Debits  will  be  incurred 
when  a  manufacturer  produces  a  fleet 
average  NMOG  value  above  the  fleet 
average  standard  required  for  that  model 
year.  A  manufacturer's  balance  for  the 
model  year  will  equal  the  sum  of  all 
outstanding  credits  and  debits.  "^ 

As  under  the  California  reguladons, 
the  separate  fleet  average  NMOG 
standards  for  the  two  different  vehicle 
classes  require  manufacturers  to 
calculate  separate  fleet  average  NMOG 
values  for  each  class.  Class  A  represents 
die  LDVs  and  LLDTs  0-3750  lbs  LVW. 
and  Class  B  represents  the  LLDTs  3751- 
5750  lbs  LVW.  Once  calculated,  fleet 
average  credits  and  debits  are  not 
specific  to  these  classes. 

The  National  LEV  program  does, 
however,  include  geographic  limits  on 
both  calculation  of  fleet  average  NMOG 
values  and  offset  of  debits  with  credits, 
as  proposed  in  the  NPRM.  Prior  to 
MY2001,  the  fleet  average  NMOG 
standard  will  apply  only  to  vehicles 
sold  within  the  OTC  States.^  To  ensure 
that  the  voluntary  program  continues  to 
produce  acceptable  emissions 
reductions  in  the  OTR,  from  MY2001 
on,  credit  and  debit  averaging  will  be 
conducted  in  two  separate  regions:  the 
NTR,  and  the  remaining  37  States, 
excluding  both  California  and  the  NTR. 
The  NMOG  average,  credits,  and  debits 


>3  S«e  40  CFR  S6.085-37(b). 


**  For  administrative  convenience,  EPA  will 
include  the  entire  Commonvirealtb  of  Virginia  in  the 
OTR  trading  region  (designated  as  the  Northeast 
Trading  Region  (NTRj]  even  though  only  northern 
Virginia  is  in  the  OTR.  Inclusion  in  the  trading 
region  means  that  for  purpoaes  of  assessing 
compliance  with  the  fleet  aTorage  NMOG  standard 
and  the  other  National  LEV  provisions,  the  entire 
Commonwealth  of  Virginia  will  be  considered  as  a 
whole  as  part  of  the  NTR.  This  inclusion  is  only  for 
purposes  of  the  National  LEV  program  EPA 
received  no  negative  comments  on  the  proposed 
inclusion  of  the  entire  state  of  Virginia  in  the 
trading  region. 
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for  a  regional  fleet  wi 

vehicles  sold  in  each  region,  and  each 

regional  fleet  average  will  have  to  meet 

the  applicable  NMOG  standard 

independently. 

Therefore,  manufacturers  will  be 
required  to  calculate  four  separate  fleet 
average  NMOG  values  for  four  separate 
averaging  sets:  Class  A  in  the  NTR,  Class 
A  in  the  37  States,  Class  B  in  the  NTR, 
and  Class  B  in  the  37  States.  Each 
manufacturer  will  have  a  separate 
balance  for  each  of  the  two  regions, 
which  will  be  calculated  by  summing 
all  of  the  manufactiuers'  credits  and 
debits  within  that  region.  ^*  Only  credits 
remaining  after  calculating  the 
manufacturer's  balance  for  the  region 
will  be  available  for  trading,  and  they 
may  be  traded  only  in  that  region. 

As  under  the  California  regulations, 
the  National  LEV  standards  provide  that 
manufacturers  may  incui  a  debit 
balance  in  a  given  region  and  model 
year,  but  the  manufacturer  must 
equalize  any  emission  debits  by  the 
ref>orting  deadline  after  the  end  of  the 
following  model  year.  Manufactiu«rs 
'will  be  able  to  offeet  debits  by  (1)  using 
credits  generated  by  that  manufacturer 
in  a  previous  year  (discounted  if 
appropriate),  (2)  earning  an  equal 
amount  of  emission  credits  the  year 
after  incurring  the  debit,  or  (3) 
presenting  to  EPA  an  equal  amount  of 
credits  acquired  from  another 
manufacturer.  However,  a  manufactiuvr 
will  have  to  use  any  available  credits 
from  a  region  to  offset  any  debits  from 
the  same  region  in  the  model  year  those 
debits  were  generated.  A  manufacturer 
may  not  carry  over  to  the  next  model 
year  both  credits  and  debits  for  the  same 
region  or  transfer  those  credits  to 
another  manufacturer.  A  manufacturer 
that  fails  to  equalize  debits  within  the 
required  time  period  will  be  deemed  to 
be  in  violation  as  of  that  date.  The 
deadline  for  equalizing  debits  is  the  due 
date  for  the  aimual  report  for  the  modal 
year  following  the  model  year  in  which 
the  debits  were  generated. 

As  proposed,  the  voluntary  standards 
also  incorporate  the  California  approach 
for  discounting  unused  credits  over 
time.  Unused  credits  that  are  available 
at  the  end  of  the  second,  third  and 
fourth  model  year  after  the  model  year 
in  which  the  credits  were  generated  will 
be  discounted  to  50  percent.  25  percent, 
and  0  percent  of  the  original  value  of  the 
credits,  respectively.  For  example,  if  a 
manufacturer  generated  200  credits  in 
the  OTR  in  MY  1999,  those  credits 


"Crodits  or  debits  aantad  cr  incurrw)  in  th* 
National  LEV  program  would  not  be 
interchangMbie  with  credits  or  debits  aamed  or 
incurred  in  California  because  the  National  LEV 
and  Calilonua  LEV  programs  are  separata. 


would  retain  their  full  value  in  MY2000. 
However,  in  MY2001,  the  credits  would 
be  discounted  by  50  percent,  so  the 
manufacturer  would  hold  only  100 
credits.  In  MY2002,  the  manufacturer 
would  hold  50  credits,  and  in  MY2003. 
the  credits  would  have  no  value. 

As  with  other  emission  credits  or 
allowances  recognized  luider  the  Act, 
credits  would  not  be  the  holder's 
property,  but  instead  would  be  a  limited 
authorization  to  emit  the  designated 
amount  of  emissions.  Nothing  in  the 
regulations  or  any  other  provision  of 
law  should  be  construed  to  limit  EPA's 
authority  to  terminate  or  limit  this 
authorization  through  a  rulemaking. 

b.  Early  Reduction  Credits. 
Manufacturers  may  also  generate  credits 
in  the  37  States  prior  to  MY2001  for  use 
in  the  37  States,  as  EPA  proposed  in  the 
NPRM.  This  will  provide  manufacturers 
added  flexibility  as  well  as  create  an 
incentive  for  them  to  introduce  cleaner 
vehicles  into  this  region  before  MY2001, 
thus  providing  air  quality  benefits 
sooner.  Since  these  credits  cannot  be 
used  or  traded  before  MY2001,  EPA  Mrill 
treat  any  credits  earned  in  the  37  States 
before  MY2001  as  if  earned  in  MY2001. 
It  does  not  make  sense  to  apply  the 
normal  discount  rate  to  these  credits 
before  MY2001  because  that  would 
remove  or  sharply  reduce  the  incentive 
for  early  introductions.  This  is  also 
consistent  with  California's  approach  to 
allowing  early  generation  of  credits. 
However,  these  credits  will  be  subject  to 
the  normal  discount  rate  starting  with 
MY2001 ,  meaning  they  will  retain  their 
full  value  for  MY2002  and  will  be 
discoiuited  &om  then  on.  In  addition, 
these  early  reduction  credits  will  be 
subject  to  a  one-time  ten  percent 
discoiuit  applied  in  MY2001 ,  as 
discussed  below. 

EPA  believes  that  there  are  substantial 
benefits  to  encouraging  early 
introductions  of  cleaner  vehicles,  but 
remains  concerned  that  giving  full, 
undiscoimted  credits  for  all  early 
reductions  may  generate  some  windfall 
credits.  "Windfall"  credits  are  credits 
given  for  emission  reductions  the 
manufactiu^r  would  have  made  even  in 
the  absence  of  a  credit  program.  The 
piupose  of  giving  credits  for  early 
reductions  is  to  encourage 
manufacturers  to  make  reductions  that 
they  would  not  have  made  but  for  the 
credit  program.  Because  credits  can  be 
used  to  oBset  higher  emissions  in  later 
years,  if  manufacturers  are  given  credits 
for  early  reductions  they  would  have 
made  even  without  a  credit  program, 
then  the  credit  program  could  have  a 
detrimental  effect  on  the  environment. 

There  is  some  potential  for  windfall 
credits  here  because,  in  the  absence  of 


early  reduction  credits,  it  is  likely  that 
there  still  would  be  some  early 
introduction  of  National  LEV  vehicles  in 
the  37  States.  Under  the  California  LEV 
program,  windfall  credits  should  not 
occur  because  there  is  no  other 
regulatory  or  market  incentive  for 
manufacturers  to  introduce  new 
technology  early  in  California.  Under 
National  LEV,  however,  manufacturers 
would  already  be  producing  cleaner 
vehicles  for  California  and  the  OTR. 
Distribution  efficiencies  would 
encourage  some  cross-border  sales  of 
National  LEV  vehicles  in  the  states 
bordering  the  OTR,  and  manufactiuers 
might  certify  some  50-state  engine 
families  due  to  economies  of  scale  in 
production  and  distribution.^  The 
potential  influence  of  such  economic 
factors  is  illustrated  by  the  fact  that 
manufacturers  are  currentiy  producing 
numerous  50-state  engine  families 
without  the  chance  to  earn  early 
credits." 

Despite  the  potential  for  some 
windfall  credits,  the  37  States  will 
receive  substantial  benefits  from  early 
introductions  of  cleaner  vehicles.  Early 
introduction  will  benefit  public  health 
and  help  areas  in  the  37  States  that 
currenUy  exceed  the  ozone  standard  to 
come  into  attainment  sooner  through 
fleet  turnover  replacement  of  older, 
higher-emitting  vehicles.  Early 
reduction  credits  can  be  a  powerful 
incentive  for  early  introductions,  and 
the  National  LEV  program  should  take 
full  advantage  of  this  tool.  Early 
reduction  credits  also  benefit 
manufacturers  by  providing  additional 
compliance  flexibility.  Further,  while 
some  windfall  credits  might  be 
generated  along  with  early  reductions 


^To  the  extent  that  50-state  vehicles  or  cross 
border  sales  are  driven  by  the  existence  of  National 
LEV  requirements  in  the  OTR.  it  could  be  argued 
that  credits  for  such  vehicles  would  not  be  windbll 
credits  because  the  economic  incentives  for 
supplying  such  vehicles  would  stem  from  the 
National  LEV  program  itself.  Even  if  this  were  the 
case,  giving  manufacturers  early  reduction  credits 
for  such  vehicles  would  still  reduce  the  benefits  of 
National  LEV  relative  to  its  benefits  absent  early 
reduction  credits,  which  would  appropriately  be 
considered  windfall  credits.  Moreover,  in  the 
absence  of  National  LEV,  adoption  of  CAL  LEV 
programs  in  at  least  some  OTC  States  might  well 
have  driven  many  of  the  same  production  choice*. 
Thus,  to  the  extent  that  thoee  50-stale  vehicles 
would  have  been  supplied  to  the  37  States  with  or 
without  National  LEV,  early  reduction  credits  for 
such  vehicles  would  be  windfalls. 

"This  quantity  of  50-state  vehicles  does  not 
necessarily  have  any  relevance  to  estimating  supply 
of  such  vehicle*  in  the  absence  of  early  reduction 
credits,  hovrever.  In  the  past,  manufacturers  have 
moved  toward  SO-state  certification  primarily 
because  California  and  federal  standards  were  not 
significantly  different.  However,  the  much  larger 
differences  between  Tier  1  and  LEV  standards  will 
reduce  the  incentives  to  certify  SO-state  vehicle* 
under  NaUooal  LEV  before  Nfy2001, 
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that  should  be  credited,  such  windfall 
credits  could  never  be  precisely 
quantified,  given  that  the  calculation 
would  have  to  be  based  on  predicting 
actions  under  circumstances  that  do  not 
exist. 

Balancing  these  factors,  EPA  has 
structured  the  National  LEV  program  to 
provide  a  significant  incentive  for  early 
introductions,  while  assuring  some 
environmental  benefit  to  offset  any 
possible  windfall  credits.  EPA  believes 
it  is  appropriate  to  err  on  the  side  of 
environmental  protectiveness  here. 
Compensating  for  potential  windfall 
credits  will  help  ensurethat  the  benefits 
of  encouraging  early  introductions  are 
not  offset  by  increased  emissions 
overall.  Moreover,  while  manufacturers 
objected  to  any  sort  of  adjustment  to 
account  for  potential  windfall  credits, 
the  opportunity  to  earn  early  reduction 
credits  at  all  is  not  addressed  in  the 
MOUs  initialed  by  the  OTC  States  and 
manufacturers,  and  EPA  does  not 
believe  th^t  either  party  regards  early 
reduction  credits  or  limitations  on  such 
credits  as  important  in  their  decisions 
whether  to  participate  in  the  program. 

It  would  be  impossible  to  identify 
which  early  introductions  would  have 
occurred  even  in  the  absence  of  the 
credit  incentive.  Rather,  the  most 
straightforward  way  to  address  the 
possibiUty  of  windfall  credits  is  to 
discount  all  early  reduction  credits  by  a 
set  percentage.  This  discovmt  rate  must 
be  low  enough  to  retain  the  marginal 
incentive  to  generate  early  reduction 
credits.  Recognizing  that  precision  is 
impossible  here,  EPA  has  attempted  to 
pick  a  discount  rate  that  reflects  some 
real  environmental  benefit,  but  does  not 
so  devalue  early  reduction  credits  as  to 
discourage  manufacturers  from 
generating  them.  On  the  basis  of  these 
criteria,  EPA  has  selected  a  ten  percent 
discoimt  rate  to  be  applied  on  a  one- 
time basis  to  all  credits  earned  in  the  37 
States  region  before  MY2001.  The  ten 
percent  discount  rate  should  not 
provide  a  significant  disincentive  to 
manufecturers  generating  credits  and  it 
is  in  line  with  comparable  provisions  in 
other  EPA  programs.'*  EPA  believes  that 
this  figure  appropriately  balances  the 
goals  of  preserving  the  expected 
emissions  reductions  from  National 
LEV,  with  a  margin  of  error  to  protect 
the  environment,  and  encouraging  early 


"  For  example,  the  Open  Market  Trading  Ruie,  60 
FR  39668  (August  3.  1995)  and  60  FR  44290  (Aug. 
25, 1995)  proposed  a  ten  percent  discount  rate  for 
all  generatBd  credits.  This  NPRM  has  been  turned 
into  guidance  that  will  be  issued  to  the  states.  See 
also  the  heavy  duty  averaging,  banking,  and  trading 
program,  which  requires  that  any  debits  be  made  up 
at  a  ratio  of  1.2  to  1,  equivalent  to  a  20  percent 
discount  oo  the  credits  being  applied  to  make  up 
the  debiU.  See  40  CFR  86.094-15. 


introduction  of  cleaner  National  LEV 
vehicles  into  the  37  States. 

Today's  action  also  clarifies  EPA's 
proposal  to  allow  low  volume 
manufacturers  to  generate  credits  in  the 
OTR  prior  to  MY2001,  when  they  would 
first  be  required  to  meet  the  fleet 
average  NMOG  standards.  In  the  NPRM, 
EPA  stated  that  these  manufacturers 
could  generate  and  sell  credits  in  the 
OTR.  EPA  is  expanding  this 
requirement  to  allow  low  volume 
manufacturers  also  to  bank  and  then  use 
these  credits  beginning  in  NfyzOOl. 
These  credits  would  be  discounted  in 
the  same  manner  as  credits  generated  in 
the  OTR  by  the  other  manufacturers. 
Unlike  the  early  reduction  credits  in  the 
37  States,  these  early  reduction  credits 
could  be  used  prior  to  MY2001,  if 
transferred  to  other  manufacturers. 

c.  Enforcement  of  Fleet  Average 
NMOG  Credit  Program.  As  described  in 
the  proposal  (60  IT?  52750),  compliance 
for  vehicles  subject  to  the  fleet  average 
NMOG  standards  will  be  evaluated  in 
two  ways.  First,  compliance  of  an 
individual  vehicle  with  its  certified 
NMOG  tailpipe  emissions  levels  will  be 
determined  and  enforced  in  the  same 
manner  as  compliance  with  any  other 
emission  standard.  Each  vehicle  must 
meet  its  certified  emission  standards  as 
determined  and  enforced  through 
certification,  SEA,  in-use  testing,  and, 
for  certain  vehicles,  testing  performed 
imder  some  California  assembly-line 
programs. 39  Second,  manufacturers 
must  show  that  they  meet  the  applicable 
fleet  average  NMOG  standards. 
Manufacturers  can  either  report  a  fleet 
average  NMOG  level  meeting  the 
applicable  fleet  average  NMOG  standard 
or  present  to  EPA  enough  credits  to 
offset  any  debits  by  the  reporting 
deadline  after  the  end  of  the  model  year 
following  the  model  year  in  which  the 
debits  were  incurred. 

The  fleet  average  NMOG  credit 
program  will  be  implemented  and 
enforced  through  the  certificate  of 
conformity,  which  the  manufacturer 
will  be  required  to  obtain  under  40  CFR 
86.1721-97  for  all  vehicles  prior  to  their 
introduction  into  commerce.  The 
certificate  for  each  vehicle  will  require 
the  vehicle  to  meet  the  applicable 
National  LEV  tailpipe  and  related 
emission  standards,  and  will  be 
conditioned  on  the  manufacturer 
demonstrating  compliance  with  the 
applicable  fleet  average  NMOG  standard 
within  the  required  time  frame.  If  a 
manufacturer  fails  to  meet  this 
condition,  the  vehicles  causing  the  fleet 
average  NMOG  violation  will  be   ■ 


considered  not  covered  by  the  certificate 
applicable  to  the  engine  family.  EPA 
will  then  assess  penalties  on  an 
individual  vehicle  basis  for  sale  of 
vehicles  not  covered  by  a  certificate. 

If  a  manufacturer  does  not  equalize  its 
debits  within  the  specified  time  period, 
EPA  will  calculate  the  number  of 
noncomplying  vehicles  by  dividing  the 
total  amount  of  debits  for  the  model 
year  by  the  fleet  average  NMOG 
requirement  applicable  for  the  model 
year  and  averaging  set  in  which  the 
debits  were  first  incurred.  In  the  case 
where  both  averaging  sets  in  a  region  are 
in  deficit,  any  applicable  credits  would 
first  be  allocated  to  the  averaging  sets  as 
determined  by  the  manufacturer;  then, 
the  number  of  noncomplying  vehicles 
would  be  calculated  using  the  revised 
debit  values.  Each  noncomplying 
vehicle  will  be  deemed  to  be  in 
violation  of  the  condition  on  its 
certificate.  EPA  will  determine  these 
vehicles  by  designating  vehicles  in 
those  engine  families  with  the  highest 
certification  NMOG  emission  values 
first  and  continuing  until  a  number  of 
vehicles  equal  to  the  calculated  number 
of  noncomplying  vehicles  as  determined 
above  is  reached.  In  the  instance  where 
only  a  portion  of  vehicles  in  a  particular 
engine  family  would  be  deemed 
noncomplying  vehicles,  EPA  will 
determine  the  actual  noncomplying 
vehicles  by  counting  backwards  from 
the  last  vehicle  produced  in  that  engine 
family.*'  Meinufacturers  will  be  liable 
for  penalties  for  each  vehicle  sold  not 
covered  by  a  certificate.  This  is  a  one- 
time violation  and  would  not  subject  the 
manufacturer  to  further  penalties  related 
to  the  sale  of  those  vehicles  without  a 
certificate  for  failing  to  meet  the  fleet 
average  NMOG  standard.*'  Because  a 
violation  has  not  occurred  until  a 
manufacturer  fails  to  make  up 
outstanding  debits  within  the  required 
time  period,  for  purposes  of  assessing 
the  time  of  the  violation  and  the  tolling 
of  the  Sfatute  of  Limitations,  the 
violation  occurs  upon  the  due  date  for 
filing  the  annual  report  for  the  model 


"  See  section  VLCl.  of  this  ruJemaking  for  a 
discussion  on  the  California  Quality  Audit  Program. 


'"For  example,  if  the  noqcompliance  calculation 
determined  that  only  100  vehicles  of  a  1000  vehicle 
engine  family  contributed  to  the  debit  situation, 
then  EPA  will  designate  the  last  100  vehicies 
produced  as  the  actual  vehicles  sold  in  violation  of 
the  condition  of  their  cartificates. 

*■  Those  vehicles,  as  any  other  vehicles,  would 
still  be  subject  to  a  federal  recall  action  under 
section  207(c)  of  the  CAA  if  E3»A  found  they  did 
not  meet  their  certification  standards  in  use.  but 
thai  would  be  unrelated  to  the  lack  of  coverage  by 
a  certificate  at  the  time  of  sale  For  purposes  of  any 
in-use  enforcement  action,  the  vehicles  will  be  held 
to  the  certification  standards  stated  in  the  certificate 
that  would  have  covered  the  vehicles  but  for  the 
violation  of  the  condition  on  the  certificate. 
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year  after  me  model  year  in  wnicQ  the 
manufacturer  generated  the  debits. 

In  the  NPRM,  EPA  took  comment  on 
whether  manufacturers  should 
automatically  be  required  to  make  up 
any  outstanding  debits,  even  if  the 
manufacturer  would  also  be  subject  to 
penalties  in  an  enforcement  action  for 
failure  to  make  up  the  debits  within  the 
required  time  period.  Such  an  approach 
is  exemplified  in  the  acid  rain  trading 
program  under  Title  FV  of  the  Act.  In 
general,  EPA  believes  that  enforcement 
of  an  emissions  trading  program  should 
be  structured  to  hold  the  environment 
harmless  for  any  violations.  A  trading 
approach  provides  manufacturers 
additional  flexibility  and  lower  costs  for 
compliance  with  a  given  standard.  It  is 
important  that  this  flexibility  does  not 
undercut  the  expected  enviroiunental 
benefits.*^  EPA  believes  that  requiring 
manufacturers  to  offset  any  debits,  in 
addition  to  paying  a  penalty,  is  the  best 
means  of  ensuring  that  the 
environmental  benefits  of  an  emissions 
trading  program  are  maintained. 

However.  EPA  believes  an  approach 
different  from  the  proposed  approach  is 
appropriate  here.  While  there  will  be 
strong  incentives  for  manufacturers  to 
make  up  outstanding  debits,  as 
discussed  below,  debits  will  not 
continue  to  roll  over  automatically  until 
they  are  made  up.  Instead,  EPA  will 
assess  whether  a  manufacturer  met  the 
fleet  average  NMOG  requirement  for 
each  model  year,  based  on  whether  the 
manufacturer  offset  its  debits  for  the 
model  year  by  the  deadline. 

There  are  several  reasons  why  EPA 
believes  this  alternative  approach  is 
appropriate  under  the  particular 
circumstances  of  National  LEV.  First, 
because  National  LEV  is  a  voluntary 
program,  EPA  cannot  impose  provisions 
that  would  preclude  the  parties  from 
agreeing  to  the  program.  The  motor 
vehicle  manufacturers  have  indicated 
that  it  would  be  unacceptable  to 
continually  roll  over  outstanding  debits 
into  the  next  year's  balance,  in  addition 
to  making  them  subject  to  penalties  for 
failure  to  make  up  the  debits  on  time. 
Second.  EPA  is  confident  that  the 
National  LEV  program  will  meet  the 
statutory  requirements  for  emissions 
reductions  from  motor  vehicles,  even  if 
manufacturers  are  not  automatically 
required  to  make  up  debits,  because 
National  LEV  will  produce  emissions 
reductions  substantially  beyond  those 
required  by  title  11  of  the  CAA.  Third, 
not  rolling  over  debits  will  not  affect  the 


*'  Even  in  the  case  where  manufacturer*  make  up 
debits  after  the  deadline  there  is  some  cost  to  the 
environment  from  the  additional  delay  in  meeting 
the  fleet  average  ^4MCXJ  standard. 


relative  quantity  of  emissions 
reductions  from  National  LEV  compared 
to  those  that  would  be  produced  by  OTC 
state-by-state  adoption  of  CAL  LEV 
programs  because  CAL  LEV  also  is  not 
structured  to  require  that  manufacturers 
make  up  debits  automatically. 

Finally.  EPA  believes  that  its  current 
enforcement  authority  provides  strong 
incentives  for  manufacturers  to  remedy 
the  environmental  harm  by  making  up 
debits.  If  the  Agency  determines  that  an 
enforcement  action  is  appropriate.  EPA 
would  have  some  discretion  in  choosing 
the  appropriate  penalties.  The  sale  of 
vehicles  not  covered  by  a  certificate  is 
a  violation  under  CAA  section  203(a]. 
Section  205  authorizes  penalties  of  up 
to  $25,000  per  vehicle.  The  applicable 
penalties  are  listed  in  section  205(a)  of 
the  Act.  Among  the  statutory  penalty 
factors  listed  in  section  205  is  "action 
taken  to  remedy  the  violation,"  which 
EPA  would  take  into  account  in 
determining  the  ultimate  penalty  to  be 
assessed.  The  Agency  also  has  broad 
injimctive  relief  authority  under  section 
204,  and  other  applicable  injunctive 
relief  provisions,  which  EPA  would  use 
if  necessary  to  require  that 
environmental  harm  be  corrected. 

Where  a  manufacturer  has  opted  out 
of  the  program,  the  manufacturer  will 
remain  subject  to  an  enforcement  action 
for  failure  to  make  up  any  outstanding 
debits  writhin  the  required  time  period. 
Such  a  manufacturer  could  make  up 
debits  through  purchasing  credits.  If  the 
manufacturer  failed  to  make  up  the 
debits,  but  took  other  action  to  remedy 
the  violation,  EPA  would  take  this  into 
account  in  determining  the  ultimate 
penalty  to  be  assessed,  as  discussed 
above.  Failure  to  make  up  debits 
outstanding  upon  opt-out  within  the 
required  time  frame  is  a  one-time 
violation. 

EPA  will  also  use  the  mechanism  of 
conditioning  the  certificate  to  enforce 
the  requirement  that  manufacturers  not 
sell  credits  that  they  have  not  generated. 
If  a  manufacturer  transferred  invalid 
credits,  the  manufacturer  would  receive 
an  equivalent  number  of  debits,  which 
the  manufacturer  would  be  required  to 
offset  by  the  reporting  deadline  for  the 
same  model  year  in  which  the  invalid 
credits  were  generated.  Failure  to  make 
up  these  debits  within  the  required  time 
period  would  be  considered  a  violation 
of  the  condition  on  the  certificate  and 
nonconforming  vehicles  will  not  be 
covered  by  the  certificate.  EPA  will 
identify  the  nonconforming  vehicles  in 
the  same  manner  as  described  above. 

When  credits  are  transferred  between 
manufacturers,  EPA  proposed  generally 
to  make  both  the  provider  and  receiver 
of  credits  potentially  liable  for  any 


credit  shortfall  resulting  from  the  trade. 
With  today's  action,  EPA  has 
determined  that  this  is  unnecessary  in 
the  context  of  the  National  LEV 
program.  Instead,  EPA  will  treat  traded 
credits  as  presumptively  valid,  which  is 
the  approach  California  takes  under  its 
LEV  program.  Should  the  credit 
generator  have  erroneously  sold  credits 
that  did  not  exist,  the  generator  would 
be  liable  for  making  up  the  resulting 
deficits  and,  where  appropriate,  for 
violating  the  regulations  governing 
generation  and  sale  of  credits.  Where 
the  credit  generator  provided  valid 
credits,  yet  a  credit  shortfall  occurred 
because  the  recipient  held  insufficient 
credits,  no  liability  would  attach  to  the 
generator.  In  instances  of  fraud,  EPA 
retains  the  authority  to  enforce  against 
any  party  to  such  fraud.  EPA  believes 
that  the  integrity  of  credit  transactions 
will  be  sufficiently  served  by  holding 
the  party  reporting  a  shortfall 
responsible  for  making  up  the  deficit 
and  retaining  enforcement  authority 
against  parties  improperl^^^^nsferring 
credits. 

This  enforcement  mechanism 
operates  in  a  similar  fashion  to  the 
comparable  mechanism  under  the 
California  LEV  regulations.  California 
focuses  on  the  party  reporting  a  shortfall 
of  credits  associated  with  its  fleet 
average  NMOG  csdculations.  One 
difference  in  the  California  and  National 
LEV  fleet  average  NMOG  enforcement 
schemes  is  that  California  provides  for 
timely  verification  of  credits  while  the 
National  LEV  program  does  not.  This 
enables  California  generally  to  avoid 
instances  where  invalid  credits  are 
traded.  The  National  LEV  program 
accounts  for  this  by  not  holding  a  credit 
recipient  liable  for  purchasing  invalid 
credits. 

As  stated  in  the  discussion  on  multi- 
party liability  for  credit  transactions  in 
the  Response  to  Conunents  document. 
EPA  believes  that  an  enforcement 
scheme  that  wiU  charge  a  party  for 
credits  it  sells  and  then  generally  will 
only  look  to  the  party  reporting  a 
shortfall  is  both  fair  and  efficient  in  the 
circumstanipes  of  the  National  LEV 
program.  This  approach  will  create  an 
incentive  for  credit  generators  to  ensure 
that  the  credits  they  are  trading  are 
valid.  Putting  the  burden  on  the  credit 
generator  places  responsibility  on  the 
party  that  is  best  able  to  ensure  the 
validity  of  credits  through  careful 
trading  and  record-keeping.  This 
approach  also  enhances  the  viability  of 
the  market  by  reducing  risks  for  credit 
buyers.  The  risk  that  credits  might  be 
invalidated  and  the  buyer  might  be 
liable  for  a  shortfall  would  create  a 
disincentive  for  manufacturers  to  rely 
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on  credit  purchases  for  compliance, 
particularly  given  the  difficulty  a  buyer 
may  have  in  independently  validating 
credits.  In  cases  where  credits  have 
changed  hands  more  than  once, 
enforcing  against  the  credit  generator 
removes  any  question  between  the 
various  trading  parties  as  to  whose 
credits  actually  caused  the  debit 
situation  and  creates  a  simple 
enforcement  scheme. 

There  are  several  aspects  of  National 
LEV  that  reduce  the  need  for  multi-party 
liability  in  this  program.  First,  once  EPA 
receives  the  annual  compliance  reports, 
it  will  be  very  simple  to  verify  whether 
the  credits  were  actually  generated  and 
assign  responsibility  for  the  shortfall.  If 
EPA  can  easily  assign  responsibility  and 
enforce  against  one  party,  there  is  less 
need  to  hold  the  other  party  potentially 
liable  as  well.  Second,  because 
verification  is  so  straightforward,  EPA 
expects  few  problems  with  sales  of 
invalid  credits.  Giving  buyers  an 
incentive  to  help  enforce  the  validity  of 
credits  adds  relatively  little  under  these 
circumstances,  particularly  given  that 
access  to  production  data  would  be 
necessary  for  validation  and  this  is 
something  manufacturers  are  unlikely  to 
share  with  competitors.  Third,  the  main 
benefit  to  retaining  multi-party  liability 
in  the  National  LEV  context  would  be  to 
protect  against  a  situation  where  one 
party  sells  invalid  credits  and  then  goes 
bankrupt,  leaving  no  one  liable  for 
either  penalties  or  compensation  for  the 
environmental  harm.  Given  the  stability 
of  the  motor  vehicle  manufacturing 
market,  EPA  believes  this  is  a  highly 
unlikely  scenario.  In  this  context, 
retaining  multi-party  liability  simply  to 
address  such  an  eventuality  is  not  worth 
the  likely  disincentive  to  trading.  EPA 
does  not  believe,  however,  that  this 
balancing  of  advantages  and 
disadvantages  would  necessarily 
support  the  same  decision  for  other 
differently  situated  trading  programs. 

d.  Reporting  for  Fleet  Average  NMOG 
Credit  Program.  Manufacturers  are 
required  to  prepare  an  annual  report 
after  the  end  of  each  model  year  to 
demonstrate  compliance  with  the 
applicable  fleet  average  NMOG 
standards.  Manufacturers  must  submit 
the  report  no  later  than  May  1  of  the 
calendar  year  following  the  end  of  the 
given  model  year.  Manufacturers  must 
also  report  any  credit  transactions  for 
the  year  as  part  of  the  annual  report. 
EPA  does  not  believe  that  more  frequent 
reporting  of  trading  actions,  such  as  the 
California  program  requirement  of 
immediate  reporting  of  trades,  is 
necessary  or  appropriate  under  the 
National  LEV  program.  The  only 
practical  benefit  to  more  frequent 


reporting  would  be  for  a  credit  recipient 
to  verify  if  credits  had  already  been 
traded.  But  under  the  liability  scheme 
described  in  today's  action,  the 
recipient  would  generally  carry  no 
liability  if  the  credit  generator  sold  it 
credits  that  were  not  available  for  sale. 
Thus,  more  frequent  reporting  is  not 
necessary  to  protect  the  buyer  or  enforce 
against  the  generator  in  the  event  of  a 
sale  of  invalid  credits.  EPA  intends  to 
develop  an  electronic  reporting 
mechanism  that  is  similar  to  California's 
format.  The  format  for  reporting  fleet 
average  NMOG  data  will  be  detailed  in 
a  Dear  Manufacturer  letter  from  EPA 
after  the  final  regulations  have  been 
published. 

The  integrity  of  the  proposed  fleet 
average  NMOG  credit  program  depends 
on  accurate  record  keeping  and 
reporting  by  manufacturers,  and 
effective  tracking  and  auditing  by  EPA. 
If  a  manu&cturer  fails  to  maintain  the 
required  records,  EPA  may  void  the 
certificates  for  the  affected  vehicles  ab 
initio.  If  a  manufacturer  violates 
reporting  requirements,  the 
manufacturer  is  subject  to  penalties  of 
up  to  $25,000  per  day,  as  authorized  by 
section  205  of  the  Clean  Air  Act. 

La  the  NPRM,  EPA  proposed  to  allow 
manufacturers  the  opportunity  for  a 
hearing  if  the  Agency  decided  to  void  a 
certificate  as  part  of  an  enforcement 
action.  EPA  is  including  this  language 
in  the  final  rule,  but  is  clarifying  the 
scope  of  its  application.  A  hearing 
would  not  be  available  for 
determination  that  certain  vehicles  were 
not  covered  by  a  certificate  due  to  a 
violation  of  a  condition  of  a  certificate, 
such  as  an  exceedance  of  the  fleet 
average  NMOG  requirements.  In  this 
situation  EPA  is  not  suspending  or 
revoking  the  certificate.  Rather,  EPA  is 
applying  a  limitation  included  in 
granting  the  certificate  to  determine 
which  vehicles  the  certificate  covers. 
Moreover,  if  EPA  brought  an 
enforcement  action  against  a 
manufacturer  based  on  a  determination 
that  certain  vehicles  were  not  covered 
by  a  certificate  when  sold,  such  an 
action  would  provide  the  manufacturer 
an  opportiinity  for  a  hearing  at  that 
juncture.  However,  if  EPA  voids  a 
certificate  ab  initio,  manufacturers 
would  have  an  opportxmity  for  a  hearing 
on  that  action  of  voiding  the  certificate. 

4.  Limits  on  Sale  of  Tier  1  Vehicles  and 
TLEVs 

As  reconunended  by  the  OTC  States 
and  the  manufacturers,  today's  rule 
contains  two  limits  on  the  sale  of  TLEVs 
and  Tier  1  vehicles  in  the  OTC  States 
after  MY2000.  First,  the  rule  places  a 
five  percent  cap  on  sales  of  Tier  1 


vehicles  and  TLEVs  in  the  NTR  starting 
in  MY2001.  The  industry-wide  number 
of  these  LDVs  and  LLDTs  sold  in  a 
model  year  in  the  NTR  is  limited  to  five 
percent  of  the  total  number  of  new 
National  LEV  motor  vehicles  sold  in 
that  model  year  in  the  NTR.  Second, 
manufacturers  may  sell  Tier  1  vehicles 
and  TLEVs  in  the  NTR  after  MY2000 
only  if  the  same  engine  families  are 
certified  and  offered  for  sale  in 
California  as  Tier  1  vehicles  and  TLEVs 
in  the  same  model  year.  These 
requirements  address  concerns  raised  by 
some  parties  regarding  whether  National 
LEV  would  achieve  NOx  emissions 
equivalent  to  OTC  LEV  (and  thus  to 
OTC  state-by-state  adoption  of  CAL  LEV 
programs).  As  discussed  in  greater  detail 
in  the  NPRM  (60  FR  52751(col.l)),  the 
concern  is  that  the  higher  fleet  average 
NMOG  standards  under  National  LEV 
might  allow  manufacturers  to  sell 
relatively  greater  numtwrs  of  Tier  1 
vehicles  and  TLEVs  in  the  OTR  than 
they  could  have  sold  under  OTC  state- 
by-state  adoption  of  CAL  LEV  programs, 
which  could  have  a  disproportionate 
effect  on  NOx  emissions.  The  final  rule 
modifies  the  proposed  limit  on  the  sale 
of  these  vehicles  in  a  few  respects  to 
simplify  its  administration. 

As  proposed,  EPA  would  assess 
compliance  with  the  five  percent  cap  on 
the  basis  of  the  total  sales  of  vehicles  by 
all  manufactiirers  in  the  NTR  in  a  given 
model  year.*'  If  the  industry-wide  cap  is 
exceeded,  EPA  would  allocate 
responsibility  for  that  exceedance 
among  individual  manufacturers  whose 
sales  of  Tier  1  vehicles  and  TLEVs 
exceeded  five  percent  of  the  number  of 
vehicles  in  their  individual  NTR  fleets. 
Each  of  these  manu&cturers  would  be 
responsible  only  for  its  pro  rata  share  of 
the  industry-wide  exceedance,  not  for 
the  amount  by  which  it  exceeded  five 
percent  of  its  own  fleet.  For  example, 
assume  the  industry-wide  five  f>ercent 
cap  was  exceeded  by  20  vehicles, 
manufacturers  A  and  B  were  the  only 
ones  who  exceeded  a  manufacturer- 
specific  five  percent  cap,  manufacturer 
A  exceeded  five  percent  of  its  fleet  by 
100  vehicles,  and  manufacturer  B 
exceeded  five  percent  of  its  fleet  by  300 
vehicles.  Manufactiuer  A  would  be 
responsible  for  five  vehicles,  while 
manufacturer  B  would  be  responsible 
for  15  vehicles. 

Apart  from  the  provision  for  industry- 
wide averaging  to  determine  the  total 
number  of  vehicles  violating  the  five 
percent  cap,  this  approach  does  not 


*'  This  total  would  not  include  vehicle*  lold  by 
a  manuiacturer  that  had  opted  out  of  National  LEV, 
regardless  of  whether  EPA  determined  the  opt-out 
to  be  valid. 
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otherwise  provide  for  compliance 
through  averaging,  banking  and  trading. 
As  discussed  at  length  in  the  NPRM  (60 
FR  52751-52754),  a  trading  system  is 
extremely  difficult  to  use  to  enforce  an 
industry-wide  violation.  None  of  the 
commenters  offered  any  suggestions  as 
to  a  workable  way  to  retain  trading  to 
meet  the  five  percent  cap  agreed  to  by 
the  OTC  States  and  manufacturers. 
Nevertheless,  the  approach  in  the  final 
rule  maintains  the  most  important 
aspect  of  flexibility  for  manufacturers  in 
that  it  assesses  compliance  industry- 
wide and  only  holds  individual 
manufacturers  responsible  for  their  pro 
rata  share  of  the  industry-wide 
exceedance. 

Enforcement  of  the  five  p«rcent  cap 
will  be  delayed  until  the  first  full  model 
year  following  a  model  year  in  which 
EPA  notifies  manufacturers  that  they 
have  exceeded  the  industry-wide  five 
percent  cap.  This  ensures  that 
manufacturers  likely  to  sell  Tier  1 
vehicles  and  TLEVs  in  excess  of  five 
percent  of  their  individual  Qeets  will 
have  warning  that  the  industry  as  a 
whole  may  not  be  below  the  five  percent 
cap.  Those  manufacturers  will  then  be 
able  to  reduce  their  own  percentage 
production  of  Tier  1  vehicles  and  TLEVs 
beginning  in  the  following  model  year, 
which  would  be  the  first  year  in  which 
EPA  could  enforce  the  five  percent  cap. 

This  delayed  enforcement  of  the  five 
percent  cap  substitutes  for  a  trading 
approach  by  allowing  manufactiu^rs 
time  to  adjust  their  production  after  an 
industry-wide  exceedance  rather  than 
protecting  themselves  prior  to  an 
industry-wide  exceedance  by 
purchasing  credits.  While  this  delayed 
enforcement  approach  has  the  potential 
to  allow  up  to  two  years  of  exceedances 
of  the  five  percent  cap.  EPA  does  not 
believe  this  is  sufficient  to  afiioct  the 
acceptability  of  emissions  reductions 
from  National  LEV  when  compared  to 
those  that  could  be  produced  by  OTC 
state-by-state  adoption  of  CAL  LEV 
programs.  EPA  believes  that  both  the 
likelihood  of  an  industry-wide 
exceedance  and  the  emissions  impact  of 
such  an  exceedance,  if  it  occurred,  are 
very  small.  Moreover,  the  administrative 
burden  of  a  trading  program  without 
delayed  enforcement  greatly  outweighs 
the  potential  enviroiunental  benefits  of 
the  approach  adopted  here. 

As  proposed,  low  volume 
manufacturers  are  exempt  from  the  five 
percent  cap  provisions.  EPA  recognizes 
that  these  manufacturers  may  lack  the 
flexibility  in  their  product  line  that 
would  allow  them  to  adjust  the  makeup 
of  their  Qeet  to  meet  this  requirement. 
Also  their  small  market  share  means 
that  the  potential  contribution  of 


increased  NOx  emissions  from  these 
manufacturers  would  be  insignificant.^ 
Vehicles  produced  by  low  volume 
manufacturers  will  not  be  included  in 
calculating  the  industry-wide  total 
number  of  vehicles  sold  in  the  NTR  or 
industry-wide  compliance  with  the  five 
percent  cap. 

Coupled  with  the  five  percent  cap  is 
a  requirement  that  beginning  in 
MY2001.  manufacturers  will  be  able  to 
offer  Tier  1  vehicles  or  TLEVs  for  sale 
in  the  NTR  only  if  the  same  engine 
families  are  certified  and  offered  for  sale 
in  California  in  the  same  model  year.'*^ 
This  requirement  applies  to  all 
manufacturers,  including  low  volume 
manufacturers.  This  provision  should 
reduce  the  likelihood  that  the  industry 
will  ever  exceed  the  five  percent  cap  by 
encouraging  the  same  sales  mix  under 
National  LEV  and  OTC  state-by-state 
adoption  of  CAL  LEV  programs.  To  meet 
the  tighter  NMOG  standards  in 
California,  manufacturers  will  need  to 
produce  a  mix  of  engine  families  that 
includes  relatively  fewer  Tier  1  vehicles 
and  TLEVs  but  still  meets  consumer 
demand  for  a  range  of  types  of 
vehicles.'^  Because  consumer  demand 
for  a  given  type  of  vehicle  does  not  tend 
to  vary  widely  by  region,  once  limited 
to  producing  a  certain  number  of  Tier  1 
and  TLEV  engine  families  for  California, 
manufacturers  are  unlikely  to  sell  a 
significantly  different  vehicle  mix  in  the 
OTR.  The  National  LEV  provision  for 
reduced  reporting  requirements  for 
manufacturers  with  100  percent  LEV 
Qeets  provides  an  additional  incentive 
for  manufacturers  not  to  produce  any 
Tier  1  vehicles  and  TLEVs. 

Both  of  these  limits  on  sales  of  Tier 
1  vehicles  and  TLEVs  would  be 
implemented  and  enforced  in  the  same 
manner  as  the  fleet  average  NMOG 
standards.  The  certificate  for  each  Tier 
1  vehicle  and  TLEV  produced  and 
offered  for  sale  in  the  NTR  in  MY2001 
and  later  model  years  would  be 
conditioned  on  demonstrating 
compliance  with  the  five  percent  cap 
provisions;  it  would  also  be  conditioned 
on  the  manufacturer  certifying  and 
offering  for  sale  the  same  engine 
families  in  California  in  the  same  model 


**For  example,  in  MY1994.  low  volume 
manufacturen  accounted  for  less  than  0.5  percent 
of  the  overall  motor  vehicle  fleet. 

^This  requirement  would  not  apply  to  a 
manufacturer  supplying  Tier  1  vehicles  pursuant  to 
an  opt-out  from  National  LEV  that  EPA  had 
detennined  to  be  invalid  during  the  period  that  the 
determination  was  undergoing  legal  challenge. 

«*The  CARS  fleet  average  NMOG  standard  for 
passenger  cars  for  MY2001  is  0.070  g/mi,  which  in 
below  the  comparable  NMCX3  standard  for  l£Vs. 
Thus,  a  manufacturer  will  likely  have  to  produce 
a  fleet  of  mostly  UIVs  and  ULEVs  to  meet  this 
California  requirement. 


year,  if  a  manufacturer  failed  to  comply 
with  these  requirements,  then  each 
noncomplying  vehicle  would  be 
deemed  to  be  in  violation  of  the 
certificate  of  conformity.  For  a  violation 
of  the  five  percent  cap.  the  number  of 
noncomplying  vehicles  would 
correspond  to  the  manufactiurer's  pro 
rata  share  of  the  industry-wide 
exceedance.  EPA  would  determine  these 
noncomplying  vehicles  in  the  same 
manner  as  for  violations  of  the  fleet 
average  NMOG  standards,  starting  with 
vehicles  in  engine  families  with  the 
highest  certification  NMOG  values. 

Manufactiuers  would  not  be  required 
to  prepare  an  aimual  report 
demonstrating  compliance  with  the  five 
percent  cap  provision  because  all 
relevant  data  will  be  provided  to  EPA 
under  the  requirements  of  the  fleet 
average  NMCJG  program.  However, 
manufacturers  would  still  be  required  to 
maintain  accurate  records  and  failure  to 
do  so  could  result  in  EPA  voiding  ab 
initio  the  certificates  of  the  affected 
vehicles  and  imposing  any  other 
applicable  penalties. 

5.  Tailpipe  Emissions  Testing 

This  section  discusses  how  exhaust 
emission  standards  will  be  measured  for 
NLEVs  diu-ing  vehicle  certification 
testing.  To  specify  the  exhaust  emission 
standards  that  NLEVs  must  meet,  it  is 
necessary  to  specify  the  test  procedme 
and  fuel  used  to  measure  exhaust 
emissions.  For  the  National  LEV 
program,  this  is  complicated  by  the  fact 
that  EPA  has  recently  completed 
revisions  to  its  test  procedure  used  to 
measure  exhaust  emissions.  61  FR 
54852  (October  22, 1996).  CARB  is  also 
in  the  process  of  changing  its  test 
procedure.  This  section  discusses  how 
the  National  LEV  program  will  be 
affected  by  the  EPA  and  CARB  changes 
to  the  FTP.  This  section  also  discusses 
the  test  fuel  to  be  used  for  measuring 
National  LEV  exhaust  emissions. 

a.  Federal  Test  Procedure.  The  FTP, 
as  revised,  is  the  vehicle  test  procedure 
that  will  be  used  by  EPA  and  CARB  to 
determine  compliance  of  LDVs  and 
LDTs  with  the  conventional  pr  "on- 
cycle"  exhaust  emission  standards.  EPA 
and  CARB  use  the  FTP  to  test  vehicle 
emissions  performance  over  a  "typical" 
driving  schedule,  using  a  dynamometer 
to  simulate  actual  road  conditions.  EPA 
recently  revised  the  FTP  to  replicate 
actual  driving  patterns  more  accurately. 
In  addition  to  requiring  an  equipment 
change  to  the  existing  FTP,  the  revisions 
add  new  "off-cycle"  test  sequences 
(Supplemental  Federal  Test  Procedure 
or  SFTP)  and  standards  to  control 
emissions  under  driving  patterns  not 


UMI 
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tested  under  the  old  FTP.*'  This  section 
discusses  the  revisions  to  the  FTP  and 
their  ramifications  for  National  LEV. 

The  FTP  revisions  have  been  under 
consideration  for  several  years.  As  the 
Agency  aoted  in  the  preamble  to  the 
National  LEV  proposal,  EPA  was 
pursuing  changes  to  the  FTP  through  a 
separate  rulemaking  under  section 
206(h)  of  the  CAA,  which  requires  EPA 
to  "review  and  revise  as  necessary  (the 
FTP]  to  insure  that  vehicles  are  tested 
under  circumstances  which  reflect  the 
actual  current  driving  conditions  under 
which  motor  vehicles  are  used.   *   •   »" 
After  an  extensive  test  program  and 
review  of  available  data,  the  Agency 
concluded  in  1994  that  modifications  to 
the  FTP  were  necessary.  Shortcomings 
identified  in  the  review  included  a  poor 
representation  of  actual  road  load 
conditions  by  the  standard  FTP 
dynamometer  and  regimes  of  non-FTP 
or  "off-cycle"  driving  whose  absence 
from  the  existing  FTP  drive  cycle  (the 
Urban  Dynamometer  Driving  Cycle  or 
UDDS)  had  potentially  significant 
emissions  impacts. 

EPA  publisned  a  Revised  FTP 
proposal  on  February  7.  1995  (60  FR 
7404).  Key  elements  of  the  prpposal 
were  an  improved  dynamometer 
specification,  and  new  off-cycle 
requirements  for  aggressive  driving  and 
air  conditioning  emission  standards, 
and  a  new  Supplemental  Federal  Test 
Procedure  (SFTP)  for  determining 
compliance  with  those  standards.  The 
only  major  change  proposed  for  on- 
cycle  compliance  was  the  dynamometer 
revision  (e.g.,  the  UDDS  itself  was 
unmodified).  The  stringency  of  the 
proposed  off-cycle  emission  standards 
was  based  on  the  technologies  found  in 
vehicles  certified  to  the  current,  federal 
on-cycle  (Tier  1)  emission  standards.  A 
final  rule  implementing  the  SFTP  was 
published  on  October  22,  1996.  61  FR 
54852.  EPA  did  not  propose  LEV- 
stringency  off-cycle  standards  as  part  of 
its  Revised  FTP  rulemaking  or  as  part  of 
the  National  LEV  rulemaking. 

EPA  and  CARB  have  coordinated 
closely  their  review  of  the  FTP,  their 
research  efforts,  and  the  development  of 
their  respective  off-cycle  policies.  (The 
vehicle  manufacturers  have  also 
contributed  significant  testing  resources 
and  technical  analysis  to  the  program.) 
CARB  is  likely  to  make  changes 
identical  to  EPA's  changes  to  the  on- 
cycle  test  procedure.  CARB  also  is  likely 
to  adopt  off-cycle  standards  and 
requirements  that  it  deems  appropriate 


"For  purposes  of  this  discussion,  the  FTP  is  the 
old  on-cycle  test  procedure.  The  FTP.  as  revised,  is 
the  on-cycle  lest  procedure  with  the  new 
dynamometer.  The  SFTP  is  the  test  procedure  for 
the  off-cycle  driving  patterns. 


for  TLEVs,  LEVs,  and  ULEVs.  The 
American  Automobile  Manufactiuers 
Association  (AAMA),  the  Association  of 
International  Automobile  Manufacturers 
(AL\M),  and  CARB  have  now  reached 
an  agreement  regarding  off-cycle 
emission  standards  for  LEVs  and 
ULEVs.  The  agreement  to  date  is 
simunarized  in  correspondence 
(available  in  the  public  docket  for  this 
rulemaking)  between  the  auto 
manufactiu^rs  and  CARB.  That 
agreement  centers  upon  establishing 
low-mileage  (4,000  miles)  emission 
standards  to  assure  control  of  emissions 
from  new  motor  vehicles  using  the  off- 
cycle  driving  schedules,  while  relying 
on  a  revised  FTP,  as  well  as  OBD  II 
systems,  to  monitor  deterioration  of  in- 
use  emissions.  The  4,000  mile  standard 
for  LEVs  and  ULEVs  is  believed  to 
require  controls  significantly  more 
stringent  than  would  be  required  by 
applying  the  recently  promulgated 
federal  off-cycle  standards.  CARB 
released  a  public  mailout  on  April  3, 
1997,  that  details  their  proposed  off- 
cycle  emissions  standards,  and  expects 
to  submit  a  proposal  to  their  Board  in 
July  of  1997.  The  auto  manufacturers 
have  concluded  that  the  finalized  CARB 
SFTP  standards,  if  consistent  with  their 
agreement  with  CARB,  are  appropriate 
to  extend  to  the  National  LEV  program. 

In  the  National  LEV  NPRM,  EPA 
proposed  to  apply  the  Revised  FTP 
(both  on-cycle  and  off-cycle 
components),  once  it  was  finalized,  to 
vehicles  in  the  National  LEV  program. 
Further,  the  Agency  stated  its  intent  to 
harmonize  National  LEV  requirements 
with  any  off-cycle  FTP  revisions  that 
California  subsequently  adopts  for  its 
LEV  program.  The  Agency  received  only 
one  comment  in  response  to  the 
National  LEV  proposal  on  the  interplay 
between  the  Revised  FTP  effort  and  the 
National  LEV  rule.  That  comment 
supported  including  the  SFTP  and  the 
associated  off-cycle  emission  standards 
in  the  Stable  Standards. 

EPA's  treatment  of  the  FTP  in  this 
final  National  LEV  rule  is  consistent 
with  the  proposal.  Changes  to  the  light- 
duty  test  procedures  promulgated  in 
EPA's  final  Revised  FTP  rulemaking 
apply  to  NLEVs  as  well  as  to  the  rest  of 
the  light-duty  fleet.  Thus,  the  revised 
FTP  will  be  used  to  determine 
compliance  with  the  TLEV,  LEV,  and 
ULEV  on-cycle  exhaust  standards  set 
forth  in  IV.B.l.  In  addition,  imless  and 
luitil  California  adopts  off-cycle 
standards  for  LEVs  and  ULEVs,  all 
NLEV  vehicles  must  meet  the  off-cycle 
exhaust  standards  recently  adopted  by 
EPA  (40  CFR  86.000-«  and  40  CFR 
86.000-9).  EPA  intends  to  take  further 
comment  in  the  SNPRM  on  what  off- 


cycle  standards  and  phase-in  should 
apply  to  all  vehicle  types  in  the 
National  LEV  program  if  California 
adopts  off-cycle  standards  for  LEVs  and 
ULEVs.  EPA  intends  to  harmonize  its 
off-cycle  standards  for  LEVs  and  ULEVs 
with  California  once  California  adopts 
such  standards.  If  the  final  CARB  SFTP 
standards  are  consistent  with  the  CARB/ 
manufacturer  agreement,  EPA  intends  to 
propose  to  adopt  the  CARB  4,000  mile 
standard  for  LEVs  and  ULEVs  under  the 
NLEV  program,  which  would  probably 
make  compliance  with  the  recently 
promulgated  federal  off-cycle  standards 
imnecessan'  for  these  vehicle  types. 

b.  Compliance  Test  Fuel.  EPA  is  today 
adopting  the  National  LEV  compliance 
fuel  provisions  as  they  were  proposed. 
Manufacturers  will  determine  their 
certification  fuel  specifications  for 
exhaust  testing  of  both  petroleiun  and 
alternative  fuel  NLEVs  according  to 
California's  certification  fuel 
requirements.  Those  regulations 
currently  include  the  option  to  certify 
gasoline  TLEVs,  LEVs,  and  ULEVs  on 
either  federal  fuel  or  California  Phase  II 
reformulated  gasoline.  Tier  1  vehicles 
must  continue  to  be  certified  on  federal 
fuel.  The  approach  to  specifications  for 
alternative  fuels  and  the  rationale  for 
that  approach  are  the  same  as  given  in 
the  NPRM  (50  FR  52755  (col.  3)). 

Data  presented  by  California  and 
others  during  the  adoption  of 
California's  LEV  program  emission 
standards  show  that  the  use  of 
California  Phase  II  gasoline  will  reduce 
vehicle  emission  levels  during  exhaust 
testing  compared  to  testing  using  federal 
certification  fuel,  thus  having  a  direct 
impact  on  the  ability  of  manufacturers 
to  meet  the  standards.  In  the  NPRM, 
EPA  stated  a  belief  that  it  caimot  allow 
the  use  of  California  Phase  n  gasoline  to 
demonstrate  compliance  with  Tier  1 
standards  because  that  would  not 
demonstrate  compliance  with  the 
mandatory  iederaJ  standards,  but 
solicited  comment  on  this  issue.  EPA  is 
finalizing  its  proposed  requirement  that 
federal  fuel  must  be  used  to  certify  Tier 
1  vehicles. 

There  are  several  logistical  reasons  to 
allow  manufacturers  to  use  California 
Phase  n  as  a  certification  fuel  in  the 
National  LEV  program.  Allowing  use  of 
the  same  certification  fuel  in  the 
California  and  federal  programs  will 
reduce  the  manufacturers'  cost  of 
demonstrating  compliance,  while  still 
ensiuing  that  the  CAA-mandated 
exhaust  standards  are  met.  Moreover, 
under  OTC  state  adopted  LEV  programs, 
all  the  OTC  States  would  be  required  to 
allow  the  use  of  California  Phase  n 
gasoline  for  emission  compliance. 
Consequently,  using  California  Phase  II 
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gasoline  for  certification  demonstrations 
in  OTC  States  will  not  reduce  the 
environmental  benefits  of  National  LEV 
relative  to  the  benefits  of  OTC  state-by- 
state  adoption  of  CAL  LEV  programs. 

The  use  of  California  Phase  II  gasoline 
for  certification  and  compliance  testing 
does  not  mean  that  in-use  fuels  will 
need  to  be  changed  to  conform  to  the 
test  fuel.  In-use  fuels,  which  are  not 
being  changed  as  a  result  of  National 
LEV,  are  discussed  later  (section 
IV.B.7.). 

c.  NMOG  vs.  NMHC.  Today's  rule 
adopts  California's  NMOG  measurement 
procedure  to  measure  hydrocarbon  (HC) 
emissions  for  the  National  LEV 
standards,  as  described  in  more  detail  in 
the  NPRM  (60  FR  52755).  The 
measurement  of  oxygenated  HC  is  more 
accurate  imder  the  NMOG  procedures  as 
compared  to  the  current  federal  method. 
Moreover,  vehicles  that  meet  the  TLEV, 
LEV,  or  ULEV  NMOG  standard  will 
clearly  be  in  compliance  with  the 
federal  Tier  1  NMHC  standard. 

d.  Reactivity  Adjustment  Factors.  The 
National  LEV  program  adopts 
California's  approach  of  using  RAFs  to 
adjust  vehicle  emission  test  results  to 
reflect  differences  in  the  impact  on 
ozone  formation  between  an  alternative- 
fueled  vehicle  and  a  vehicle  fueled  with 
conventional  gasoline.  The  reasons  for 
using  RAFs  for  alternative-fueled 
vehicles  are  described  fully  in  the 
NPRM  (60  FR  52756  (col.  1)).  California 
has  already  developed  RAFs  for  some 
fuel  types — including  California  Phase  n 
gasoline — and  has  a  process  in  place  to 
develop  RAFs  for  fuels  that  do  not  yet 
have  them.  Additionally,  California 
allows  manufacturers  to  use  this  process 
to  develop  their  own  engine  family- 
specific  RAFs  and  RAFs  for  fuel  t^^es 
for  which  California  has  not  yet 
developed  them.  In  the  National  LEV 
program,  the  Agency  will  use  the  RAFs 
already  adopted  by  California  for 
alternative-fueled  vehicles  certifying  to 
the  National  LEV  standards,  and  intends 
to  incorporate  RAFs  that  California 
develops  for  other  fuels,  as  California 
develops  and  adopts  them.  EPA  will 
also  allow  manufacturers  certifying  to 
the  National  LEV  standards  to  develop 
their  own  RAFs.  subject  to  Agency 
approval,  using  the  California  process 
for  RAF  development. 

EPA  receivea  comments  both 
supporting  and  opposing  the  adoption 
of  California's  RAF  provisions.  The 
Agency  has  determined  that  the 
application  of  RAFs  adopted  in 
California  for  certification  of  vehicles  to 
the  National  LEV  standards  on  a 
nationwide  basis,  as  proposed,  is  within 
the  scope  of  EPA's  authority  under  the 
CAA.  and  is  reasonable  and  appropriate 


to  further  the  goal  of  harmonization  of 
the  federal  and  California  motor  vehicle 
emissions  control  programs.  See  the 
Response  to  Comments  documents  for 
further  discussion. 

6.  On-Board  Diagnostics  Systems 
Requirements 

The  National  LEV  program  requires 
on-board  emissions  diagnostics  systems 
that  meet  California's  second  phase 
OBD  requirements  (OBD  II).  except  that 
compliance  with  the  tampering 
protection  provisions  of  the  California 
OBD  II  regulations  is  not  required.  For 
reasons  specified  in  the  Federal 
Register  notice  of  court  decisions 
regarding  Agency  regulations.**  the 
Agency  has  vacated  and  subsequently 
deleted  OBD-related  tampering 
protection  requirements  from  the  federal 
OBD  regulations.  In  the  National  LEV 
proposal.  EPA  specifically  excluded  the 
anti-tampering  provisions  of  the 
California  OBD  II  requirements  from  the 
National  LEV  regulations.  The  Agency 
has  maintained  this  approach  in  these 
final  regulations.  The  incorporation  of 
California  OBD  II  into  these  regulations 
specifically  excludes  paragraph  (d),  the 
anti-tampering  provisions  (see 
Appendix  XUl  in  40  CFR  part  86. 
paragraph  (e)).  Therefore  National  LEV 
carries  no  requirement  that  vehicles 
comply  with  the  tampering  protection 
provisions  of  the  California  OBD  II 
regulations.  With  the  exception  of  the 
additional  provisions  discussed  in  the 
following  paragraph,  the  OBD 
requirements  for  National  LEV  program 
vehicles  are  finalized  as  they  were 
proposed.  For  a  discussion  of  the 
California  OBD  n  requirements  and  the 
rationale  for  EPA's  adoption  of  them, 
see  the  NPRM  (60  FR  52755). 

In  response  to  comments  received  by 
EPA  (see  Response  to  Comments  for 
additional  detail),  the  Agency  has  added 
language  to  these  final  regulations 
specifying  that  all  vehicles  certified 
under  this  program  must  meet  the 
requirements  of  sections  202(m)  (4)  and 
(5)  of  the  CAA.  Commenters  asserted 
that,  even  if  EPA  were  not  to  include  the 
OBD  II  anti-tampering  requirements 
with  the  National  LEV  regulations,  EPA 
would,  nevertheless,  be  in  violation  of 
CAA  sections  202(m){4)  and  202(m)(5), 
should  a  vehicle  be  certified  nationally 
that  contained  California's  OBD  D  anti- 
tampering  measures.  As  EPA  is  taking 
no  action  in  this  rulemaking  that  would 
change  manufacturer  obligations  or 
options  regarding  the  use  of  anti- 
tampering  measures,  EPA  does  not 
address  this  claim  in  this  rulemaking.  In 
a  separate  proceeding  dealing  with 


«59  FR  51114  (October  7.  1994). 


California's  request  for  a  waiver  of 
preemption  for  its  OBD  n  program 
under  section  209  of  the  Act.  the 
Agency  has  considered  the  issue  of 
whether  a  vehicle  certified  to  all  of 
California's  OBD  n  requirements, 
including  compliance  with  the 
tampering  protection  provisions  of  OBD 
n.  is  in  violation  of  section  202  {m)(4) 
or  (m)(5).  (See  Docket  No.  A-90-28.  61 
FR  53371  (October  11,  1996)).  However, 
EPA  intends  to  ensure  that  no  vehicle 
certified  imder  the  National  LEV 
program  violates  sections  202(m)  (4)  or 
(5)  of  the  Act.  Thus,  EPA  has  added 
language  to  the  final  regulations  making 
clear  that  any  manufacturer  attempting 
to  certify  a  vehicle  under  the  National 
LEV  program  will  not  be  permitted  to  do 
so  if  the  vehicle  violates  sections  202(m) 
(4)  or  (5).  Thus,  if  it  is  determined  that 
California's  tampering  protection 
provisions  violate  sections  202(m)  (4)  or 
(5),  vehicles  with  such  equipment  will 
not  be  permitted  under  the  National 
LEV  program. 

EPA  slLso  received  a  comment  stating 
that  EPA's  Service  Information 
Availability  (SIA)  regulaUon  (40  CFR 
86.094-38(g))  will  be  circumvented  by 
this  rulemaking.  However,  the  National 
LEV  regulations  do  not  circumvent 
EPA's  SIA  regulations.  Such  SIA 
regulations  apply  fully  to  all  vehicles 
certified  under  the  National  LEV 
program,  as  is  true  for  all  part  86 
regulations  not  specifically  superseded 
by  subpart  R. 

The  commenter  also  stated  that  EPA 
should  not  allow  states  outside 
California  to  adopt  California 
regulations,  including  OBD  II.  The  CAA 
does  not  give  EPA  authority  to  prevent 
states  from  adopting  California's 
regulations.  To  the  contrary,  the  CAA 
specifically  gives  states  the  right  to 
decide  whether  to  adopt  California's, 
program.  Under  section  177.  states  have 
full  authority  to  promulgate  California 
emission  standards  and  other 
procedures.  Two  states  have  had  such 
regulations  in  effect  for  several  years 
and  four  more  have  recently  adopted 
such  regulations.  EPA  has  only  an 
indirect  role  in  this  state  process  and 
cannot  prevent  any  state  from  adopting 
California  regulations.  EPA  notes  that 
section  177  of  the  Act  provides  stringent 
guidelines  for  states  that  wish  to 
implement  California's  emissions 
control  standards:  state  standards  must 
be  identical  to  California  standards; 
states  may  not  cause  the  creation  of  a 
"third  vehicle;"  and  states  may  not  limit 
the  manu&cture  or  sale  of  a  motor 
vehicle  that  has  been  certified  as 
meeting  California's  standards.  Thus,  as 
long  as  California's  anti-tampering 
provisions  remain  in  place,  states  may 
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be  somewhat  constrained  by  CAA 
section  177  to  accept  California's  anti- 
tampering  requirements. 

On  the  other  hand,  the  National  LEV 
program  that  EPA  is  approving  today 
specifically  excludes  the  anti-tampering 
requirements  from  its  regulations,  thus 
providing  manufacturers  with  the 
ability  not  to  include  such  provisions  in 
their  vehicles.  It  also  contains  specific 
language  stating  that  all  vehicles 
certified  under  this  program  must  meet 
the  requirements  of  CAA  sections 
202(m)  (4)  and  (5).  Thus,  the  NaUonal 
LEV  program  actually  provides 
considerably  more  protection  for  the 
commenters  than  would  the  state.LEV 
programs  which  the  National  LEV 
program  would  replace. 

7.  In-Use  Fuel 

In  the  proposal,  EPA  reiterated  a  set 
of  three  principles  agreed  upon  by 
representatives  of  the  auto  indusfry. 
some  segments  of  the  oil  industry,  and 
the  OTC  States: 

(1)  Adoption  of  the  National  LEV 
program  does  not  impose  unique 
gasoline  requirements  on  any  state. 
Gasoline  specified  for  use  by  any  state 
will  have  the  same  effect  on  the 
National  LEV  program  as  on  the  OTC 
LEV  program. 

(2)  Testing  is  needed  to  evaluate  the 
effects  of  non-California  gasoline  on 
emissions  control  systems. 

(3)  If  testing  results  show  a  significant 
effect,  EPA  will  conduct  a  multi-party 
process  to  resolve  the  issue  without 
adversely  affecting  SIP  credits  or  actual 
emission  reductions  when  compared  to 
OTC  LEV  using  fuels  available  in  the 
OTR  or  imposing  obligations  on 
manufacturers  different  from  the 
obligations  they  would  have  had  under 
OTC  LEV. 

One  area  where  discussions  have 
already  started  relates  to  current  auto 
and  oil  industry  studies  that  address, 
among  other  things,  the  possibility  that 
changes  in  the  malfunction  indicator 
light  (MIL)  illumination  criteria  for 
National  LEV  on-board  diagnostics 
systems  might  be  appropriate.  Provided 
that  the  above  criteria  were  met  and  the 
manufactiu^rs  agreed,  the  National  LEV 
program  would  not  preclude  a  future 
EPA  rulemaking  to  change  the  MIL 
illumination  criteria  for  the  OBD 
systems.  EPA  has  recently  issued  a 
discussion  paper  sunmiarizing  its 
current  understanding  of  sulfur  effects 
on  OBD  catalyst  monitoring  on  LEVs 
and  will  continue  working  with 
interested  parties  in  developing  a 
resolution  of  this  issue.'*' 


«OBD  ft  Sulfur  White  Paper.  March  1997. 
(Docket  No.  A-95-26.  IV-B-06). 


The  Agency's  approach  to  in-use  fuels 
for  the  National  L£V  program  remains 
essentially  the  same  as  was  presented  in 
the  proposal.  EPA  is  adopting  the 
National  LEV  program  on  the  condition 
that  it  does  not  require  a  change  in 
federal  fuel  regulations.  Thus,  section 
86.1705-97(g)(5)  requires  auto 
manufactiu^rs  to  design  National  LEV 
vehicles  to  operate  on  fuels  that  are 
otherwise  required  under  applicable 
federal  regulations. 

EPA  retains  its  authority  to  adopt  new 
fuel  requirements  for  reasons  other  than 
the  sale  or  design  of  vehicles  sold 
because  of  the  National  LEV  program. 

8.  Hybrid  Electric  Vehiqles 

The  National  LEV  program  adopts 
California's  approach  to  regulating 
emissions  from  HEVs,  which  is 
discussed  fully  in  the  NPRM  (60  FR 
52756).  HEVs  are  powered  by  batteries, 
but  also  use  a  small  combustion  engine 
for  additional  range.  The  emissions  from 
HEVs  range  from  none,  when  nuining 
off  the  battery,  to  levels  similar  to 
TLEVs,  when  using  the  combustion 
engine.  For  certification,  HEVs  will  be 
tested  with  the  engine  operating  at 
worst  case  conditions  over  the  standard 
test  cycle.  An  HEV  must  meet  the  TLEV, 
LEV,  or  ULEV  emission  standards  based 
on  emissions  from  its  combustion 
engine.  This  ensures  that  in  the  worst 
case  situation,  HEVs  will  sUll  comply 
with  the  least  stringent  set  of  LEV 
standards.  However,  some  HEVs  will 
have  to  demonstrate  compliance  with 
different,  somewhat  less  stringent, 
useful  life  standards  for  certification, 
depending  upon  the  type  of  HEV  being 
certified.  In  addition,  an  HEV's 
contribution  to  the  manufacturer's 
NMOG  fleet  average  will  be  calculated 
to  account  for  the  emissions  benefits  of 
its  battery-powered  operations.  This 
approach  is  consistent  with  California's 
methodology  for  calculating  a 
manufacturer's  compliance  with  the 
NMOG  fleet  averaee  standards. 

The  Agency  is  also  adopting 
California's  definitions  of  the  following 
terms:  electric  vehicle,  hybrid  electric 
vehicle,  series  hybrid  electric  vehicle, 
and  parallel  hybrid  electric  vehicle.  One 
commenter  on  the  NPRM  stated  that 
these  definitions  are  unnecessarily 
narrow  and  coidd  adversely  affect  the 
United  States  fuel  cell  industry.  The 
Agency  acknowledges  the  commenter's 
concerns,  but  believes  that  the  vehicle 
for  change  in  this  case  rests  with  CARB. 
CARB  staff  have  acknowledged  the  need 
to  amend  the  current  regulations  as  they 
pertain  to  HEVs  given  the  rapid 
advancement  of  technology  in  the  last 
five  years,  and  are  consequently 
preparing  to  revise  and  update  their 


program  to  deal  with  these  types  of 
vehicles  more  appropriately.  Although 
the  timing  of  CARB's  final  action  is  not 
certain,  EPA  intends  to  make  changes  to 
the  National  LEV  regulations  to 
incorporate  CARB's  finalized  actions  if 
and  when  it  becomes  appropriate  to  do 
so.  The  Response  to  Comments 
document  contains  additional 
discussion  regarding  this  issue. 

C.  Low  Voluwe  and  Small  Volume 
Manufacturers 

Today's  rule  adopts  a  new  term,  "low 
volume  manufacturer,"  to  mean  a 
manufactiu^r  that  meets  the  California 
definition  of  a  small  volume 
manufacturer  **'  and  that  has  no  more 
than  40,000^1  sales  nationwide  of  LDVs 
and  LLDTs  per  model  year,  based  on  the 
average  sales  over  the  last  three  model 
years.  This  definition  will  be  used 
solely  to  determine  the  NMOG  fleet 
average  applicable  to  low  volume 
manufacturers  and  whether  a 
manufacturer  must  comply  with  the  five 
percent  cap  on  OTR  sales  of  Tier  1 
vehicles  and  TLEVs.  Under  today's  rule, 
low  volimie  manu&cturers  will  not  have 
to  meet  an  NMOG  average  imtil 
MY2001,  when  they  must  meet  an 
NMOG  average  of  0.075  g/mi  in  both  the 
NTR  and  the  37  States  trading  regions. 
This  treatment  is  consistent  with  the 
California  LEV  program's  treatment  of 
these  manufacttirers.  The  Agency  will 
continue  to  apply  the  federal  small 
volume  manufacturer  provisions,  which 
provide  relief  from  emission  data  and 
durability  showings  and  reduce  the 
amoimt  of  information  required  to  be 
submitted,  to  small  volume 
manufacturers  (as  defined  in  current 
federal  regulations).  Further  explanation 
of  and  rationale  for  the  low  volume 
manufacturer  provisions  are  provided  in 
the  NPRM  (60  FR  52756-52757). 

D.  Legal  Authority 

EPA  has  statutory  authority  to 
promulgate  the  National  LEV  standards 
under  sections  202(a)  and  301(a)  of  the 
CAA,  as  discussed  more  fully  in  the 
NPRM  (60  FR  52757-52758).  Section 
202(a)(1)  directs  the  Administrator  to 
prescribe  standards  for  control  of  air 
pollutant  emissions  from  motor 
vehicles.  This  is  an  affirmative  grant  of 


^California  defines  a  small-volume  manufacturer 
as  a  manufacturer  with  sales  in  California  of  no 
more  than  3000  vehicles  that  meet  the  CARB 
definitions  of  passenger  cars.  light-duty  trucks,  and 
medium-duty  vehicles  per  model  year,  bawd  on  the 
average  sales  over  the  last  three  model  years. 

^'  EPA  had  requested  comment  on  the  appropriate 
level  for  a  national  annual  sales  limit.  The  Agency 
chose  40.000  as  the  level  thai  will  preclude  poct- 
MLEV  attempts  to  "game"  the  program  while  still 
allowing  manufacturers  to  proceed  with  current 
vehicle  distribution  decisions. 
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authority  to  the  Administrator  that 
allows  her  to  set  voluntary,  as  well  as 
mandatory,  motor  vehicle  air  pollution 
standards.  Today's  voluntary  standards 
are  not  precluded  by  section 
202(b)(1)(C),  which  states  that  it  is  the 
intent  of  Congress  that  EPA  not  modify 
the  mandatory  "Tier  1"  standards, 
promulgated  under  section  202(g),  prior 
to  MY20O4.  In  addition,  section  301(a) 
authorizes  the  Administrator  to 
promulgate  regulations  necessary  to 
carry  out  her  functions  under  the  Act. 
The  voluntary  standards  proposed  here 
fall  within  the  Administrator's  duty  to 
implement  the  broad  air  pollution 
reduction  purposes  of  the  Act. 

Section  202la)(l)  gives  the 
Administrator  authority  to  promulgate 
regulatory  standards  for  emissions  of  air 
pollutants  from  motor  vehicles.  This 
subsection  provides: 

(T]he  Administrator  shall  by  ragulation 
prescribe  (and  from  time  to  time  revise)  in 
accordance  with  the  provisions  of  this 
section,  standards  applicable  to  the  emission 
of  any  air  pollutant  from  any  class  •   *   *  of 
new  motor  vehicles  *   *   '.which  in  his 
judgment  cause,  or  contribute  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

This  is  a  broad  grant  of  authority  to 
the  Administrator  to  prescribe 
standards,  including  voluntary 
standards,  to  regulate  emissions  that 
contribute  to  air  pollution.  Section 
202(a)  of  the  Act  expressly  allows — in 
fact,  it  requires — EPA  to  promulgate 
emission  standards  for  motor  vehicles. 
The  language  of  section  202(a)  does  not 
indicate  that  such  standards  be  limited 
to  mandatory  standards. 

The  National  LEV  program  will 
regulate  HCs,  CO  and  NOx.  These  three 
pollutants  are  among  the  most 
significant  contributors  to  air  pollution 
in  the  United  States  and,  thus,  "may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare."  The  strong 
CAA  focus  on  controlling  these 
pollutants  indicates  Congress'  concern 
about  the  harm  they  cause  and  the  need 
for  their  reduction. 

Section  202(a)  authorizes  EPA  to  issue 
the  fleet  average  NIMOG  standard  (and 
the  five  pertrent  cap  on  Tier  1  and  TLEV 
sales  in  the  OTR),  as  well  as  the 
emission  standards  individual  vehicles 
must  meet.  That  section's  reference  to 
"standards  applicable  to  the  emission  of 
any  air  pollutant"  includes 
requirements  that  are  applicable  to 
fleets  of  vehicles.  "Standards"  does  not 
merely  mean  the  emission  levels  to 
which  individual  vehicles  are  tested. 
For  example,  section  202(g)  requires  the 
Agency  to  promulgate  "standards  which 
provide  that  emissions  from  a 


percentage  of  each  manufactiu«r's  sales 
volume  of  such  vehicles  and  trucks 
shall  comply  [with  specified  levels)." 
Thus,  the  Agency  may  promulgate 
standards,  such  as  fleet  averages,  phase- 
ins,  and  averaging,  banking,  and  trading 
programs,  that  are  fulfilled  through 
compliance  over  an  entire  fleet,  or  a 
portion  thereof,  rather  than  through 
compliance  by  individual  vehicles. 

The  Administrator's  authority  under 
section  202(a)(1)  is  limited  only  by  the 
requirement  that  such  standards  be  "in 
accordance  with  the  provisions  of 
section  202.  As  discussed  in  the  NPRM, 
nothing  in  section  202  bars  EPA  bom 
adopting  emission  standards  that  would 
be  binding  if  and  only  if  a  manufacturer 
were  to  opt  into  them.  Nor  is  any 
provision  of  section  202  inconsistent 
with  a  voluntary  approach,  so  as  to 
implicitiy  bar  EPA'a  action. 

The  voluntary  standards  do  not 
conflict  with  section  202(b)(1)(C),  which 
prohibits  EPA  irom  changing  the  Tier  1 
emissions  standards  prior  to  MY2004. 
Section  202(b)(1)(C)  states  that  "[lit  is 
the  intent  of  Congress  that  the 
numerical  emission  standards  specified 
in  subsections  (a)(3)(B)(ii),  (g),  (h),  and 
(i)  shall  not  be  modified  by  the 
Administrator  *  *  *  for  any  model  year 
before  the  model  year  2004."  This 
language  indicates  Congress'  intent  to 
prohibit  modification  of  the  mandatory 
federal  Tier  1  standards  for  NMHC, 
NOx.  CO  and  PM.  The  promulgation  of 
National  LEV  would  not  modify  the  Tier 
1  standards  because  the  program  merely 
creates  a  set  of  voluntary  standards, 
authorized  under  section  202(a),  that 
manufactiuers  are  permitted,  but  not 
required,  to  accept  EPA  would  not  be 
modifying  the  Tier  1  standards  itself. 
The  Tier  1  standards  will  remain  in 
effect,  but  manufacturers  coidd  choose 
to  meet  them  by  opting  into  National 
LEV.  For  manufectiuBrs  that  do  not  opt 
into  National  LEV,  the  Tier  1  standards 
will  be  fully  applicable.  Congress  did 
not  intend  to  prevent  manufacturers 
from  voluntarily  agreeing  to  meet 
reduced  emission  standards. 

Some  conmients  state  that  section 
202(b)(1)(C)  does  not  distingmsh 
between  voluntary  and  mandatory 
standards.  However,  such  comments  are 
inapposite.  Section  202(b)(1)(C)  does 
not  prevent  voliuitary  standards;  on  the 
contrary,  it  merely  prohibits 
modifications  to  ihe  Tier  1  standards. 
Since  the  National  LEV  program  does 
not  modify  the  mandatory  Tier  1 
standards,  which  remain  fully  effective, 
it  is  not  prohibited  by  section 
202(b)(1)(C).  In  fact,  though  the  court  in 
Virginia  v.  EPA,  No.  95-1183  (D.C.  Cir. 
March  11, 1997),  foimd  that  section 
202(b)(1)(C)  forbids  EPA  from 


"requir[ing),  mandatfing],  order[ing),  or 
impos[ing]  conditions  demanding  that 
any  state  enact  particular  motor  vehicle 
emission  standards,"  slip  op.  at  32,  the 
court  specifically  declined  to  make  any 
determinations  regarding  the  proposed 
National  LEV  program,  noting  that  the 
"program  is  voluntary,"  slip  op.  at  10, 
n.4.  This  language  implicitly 
distinguishes  the  National  LEV  program 
from  the  mandated  program  struck 
down  in  that  case. 

Moreover,  the  voluntary  standards 
approach  does  not  violate  the  intent  of 
section  202(b)(1)(C)  because  it  would 
expand,  not  restrict,  motor  vehicle 
manufacturers'  options.  Congress  passed 
section  202(b)(1)(C)  to  protect 
manufacttuers  from  EPA  actions 
mandating  a  more  restrictive  national 
motor  vehicle  emissions  program. 
However,  in  the  context  of  the  states' 
adoption  of  California  LEV  programs, 
these  voluntary  regulations  actually 
have  the  effect  of  allowing 
manufactvirers  more  flexibility  in 
meeting  their  legal  requirements.  Were 
the  voluntary  standards  program  not 
promulgated,  manufacturers  would  have 
to  meet  state  LEV  programs  in  the 
Northeast.  The  promidgation  of  the 
voluntary  standards  provides 
manufactiuers  with  another  method  of 
meeting  emission  requirements  in  the 
Northeast.  It  would  be  an  absiurd  result 
for  section  202(b)(1)(C),  which  was 
enacted  to  protect  manufacturers  from 
reg\ilations  requiring  tighter  emission 
standards,  to  be  interpreted  to  prevent 
manufactiirers  from  volunteering  into  a 
program  that  would  relieve  them  from 
meeting  state  regulations  requiring  such 
tighter  standards. 

Regarding  comments  that  parties 
other  than  manufacturers  are  affected  by 
the  National  LEV  program,  EPA's 
authority  to  require  automobiles  to  meet 
emissions  requirements  imder  section 
202(a)  is  directed  towards  automobile 
manufacturers.  Though  other  f>arties 
may  be  indirectiy  affected  by 
regulations  promulgated  under  section 
202,  only  manufactiu^rs  are  directed  to 
act  in  a  certain  maimer  by  these 
regulations.  Manufacturers  are,  of 
course,  always  permitted  to  build 
vehicles  that  meet  a  more  stringent 
standard.  In  fact,  manufacturers 
currently  produce  many  vehicles  that 
meet  California's  emission  standards 
(50-state  vehicle  families).  The  effect  of 
the  National  LEV  program  on  other 
parties  is  no  different  than  the  effect  on 
such  parties  if  a  manufacturer  decided, 
in  the  absence  of  this  program,  to  build 
vehicles  to  more  stringent  standards. 
The  decision  as  to  what  emissions  level 
a  vehicle  will  meet  is  the  choice  of  the 
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manufacturer  based  on  marketing  and 
other  business  decisions. 

Moreover,  this  national  emissions 
program  creates  significant  benefits  to 
consumers  throughout  the  nation. 
Numerous  states  throughout  the  nation 
contain  areas  that  are  not  in  attainment 
with  the  National  Ambient  Air  Quality 
Standard  for  ozone.  Reductions  in  other 
pollutants  also  help  produce  cleaner  air 
in  areas  throughout  the  nation 
regardless  of  their  ozone  status. 
Congress  recognized  that  a  central 
national  program  for  control  of 
emissions  from  automobiles  is  the  best 
way  to  manage  emissions  from  new 
motor  vehicles.  This  is  why  Congress 
specifically  preempted  states  from 
promulgating  their  own  emission 
reduction  programs  for  new  motor 
vehicles  in  section  209  of  the  Act.  The 
only  exception  in  the  Act  is  for 
California,  which  has  special 
environmental  concerns  that  are 
explicitly  recognized  by  Congress.  Other 
states  may  snly  use  the  federal  auto 
emissions  pramm  or  standards 
identical  to  Galifomia's  standards. 
Manufacturers  have  stated,  in  fact,  that 
even  this  limited  ability  of  individual 
states  to  "piggyback"  on  California's 
regulations  can  cause  significant 
commerce  and  cost  concerns.  Thus,  the 
federal  National  LEV  program  app>ears 
to  be  consistent  with  the  intent  of 
Congress  to  encourage  consistent 
vehicle  regulations  throughout  the 
United  States. 

Section  301(a)  provides  a  further 
source  of  EPA  authority  to  promulgate 
the  voluntary  standards.  Section  301(a) 
authorizes  the  Administrator  "to 
prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  chapter."  The  primary 
purpose  of  the  CAA  is  to  protect  and 
enhance  the  quality  of  the  Nation's  air 
resources  by  reducing  air  pollution. 
Controlling  emissions  frtim  mobile 
soiut:es  is  a  key  means  for  achieving  the 
Act's  purpose,  and  Congress  recognized 
this  in  enacting  the  mobile  source 
provisions.  In  addition,  in  numerous 
places  throughout  the  Act,  Congress 
demonstrated  its  concern  that  these 
goals  be  achieved  in  an  efficient  and 
cost-effective  manner,  minimizing  the 
costs  of  air  pollution  control  to  the 
extent  possible.  In  promulgating  these 
voluntary  standards,  the  Administrator 
is  advancing  the  basic  pollution 
reduction  goals  of  the  CAA  in  a  manner 
that  supports  state  efforts  and  is 
relatively  cost-effective  compared  to 
OTC  state-by-state  adoption  of  CAL  LEV 
programs.  Because  the  decision  to  be 
subject  to  these  standards  is  voluntary, 
EPA  is  simply  providing  an  opportimity 
for  an  alternate  means  of  compliance, 
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rather  than  mandating  new 
requirements  for  manufacturers.  These 
actions  are  consistent  with  section  202 
and  the  rest  of  the  Act,  and  are  well 
within  the  Agency's  broad  authority 
under  section  301(a). 

E.  Enforceability  and  Prohibited  Acts 

As  discussed  in  the  NPRM,  once 
manufacturers  have  opted  into  the 
voluntary  program,  the  program  will 
become  fully  enforceable  against  them. 
Manufacturers  will  be  liable  for 
compliance  with  these  regulations  to  the 
same  extent  they  are  liable  for 
compliance  with  other  federal  motor 
vehicle  regulations.  The  manufacturers 
will  have  to  comply  with  virtually  the 
same  testing  regime  (certification,  SEA, 
and  in-use  recall  testing)  and  the  same 
warranty  requirements  as  for  other 
standards.  Any  manufacturer  that  has 
opted  into  the  program  and 
subsequently  fails  to  comply  with  the 
requirements  of  the  program  will  be 
subject  to  sanctions  under  sections  203, 
204  and  205  of  the  Act. 

Manufacturers  and  other  violators  do 
not  have  a  defense  regarding  the 
applicability  of  these  sections  to  the 
voluntary  program  because  such 
applicability  is  explicitly  found  in  the 
regulations.  Under  section  307(b),  any 
challenge  to  the  National  LEV 
provisions  must  be  made  within  60  days 
of  publication  of  the  final  rule.  Failure 
to  challenge  these  regulations  within  the 
60  day  period  for  judicial  review  will 
prevent  any  person  from  subsequently 
challenging  the  enforceability  of  these 
regulations.  In  addition,  in  their  opt-in 
notifications,  manufactiu^rs  will  have 
committed  not  to  challenge  EPA's  legal 
authority  to  establish  and  enforce  the 
National  LEV  program,  and  to  seek  to 
certify  vehicles  only  in  compliance  with 
the  National  LEV  requirements. 

V.  National  LEV  Will  Produce 
Creditable  Emissions  Reductions 

The  National  LEV  NPRM  included  an 
extensive  discussion  of  the  criteria  for 
National  LEV  to  be  an  "acceptable  LEV- 
equivalent  program"  for  purposes  of 
satisfying  the  OTC  LEV  SIP  call.  In  light 
of  the  OTC  LEV  court  decision 
invalidating  the  OTC  SIP  call  (see 
III.C.3.  above),  there  is  no  longer  any 
federal  legal  requirement  for  National 
LEV  to  be  an  acceptable  LEV-equivalent 
program.  Nevertheless,  it  is  still  useful 
to  look  at  the  factors  that  EPA  proposed 
to  consider  in  making  its  determination. 
These  factors  bear  on  whether  Nationad 
LEV  will  be  acceptable  to  both  the  OTC 
States  and  the  manufacturers,  and 
whether  EPA  will  be  able  to  grant  states 
SIP  credits  for  National  LEV. 


EPA  proposed  to  define  an  acceptable 
LEV-equivalent  program  as  a  program 
that  (1)  would  achieve  VOC  and  NOx 
emissions  reductions  from  mobile 
sources  in  the  OTR  equivalent  to  or 
greater  than  those  that  would  be 
achieved  by  OTC  LEV,  and  (2)  would  be 
enforceable.  It  is  still  important  for  EPA 
to  consider  these  factors  in 
promulgating  the  National  LEV 
program,  although  the  factors  now  have 
a  different  legal  significance.  The  first 
criterion,  emissions  equivalency,  is  no 
longer  a  legal  requirement.  Nonetheless, 
EPA  anticipates  that  when  the  OTC 
States  decide  whether  to  commit  to 
National  LEV,  they  will  be  interested  in 
whether  National  LEV  would  achieve 
emissions  reductions  equivalent  to  the 
reductions  that  the  OTC  States  would 
achieve  absent  National  LEV.  The 
second  criterion,  enforceability,  retains 
legal  significance:  for  EPA  to  credit 
states  for  SIP  purposes  with  emissions 
reductions  from  National  LEV,  National 
LEV  must  be  enforceable  for  its 
anticipated  duration. 

As  to  the  first  criterion,  EPA  today 
finds  that  National  LEV,  as  set  forth  in 
today's  rule,  and  OTC  LEV,  as  set  forth 
in  the  OTC  LEV  SIP  call,  would  produce 
equivalent  VOC  and  NOx  emissions 
reductions.  With  respect  to  the  second 
criterion,  EPA  finds  that  National  LEV 
is  enforceable  with  respect  to  the 
elements  of  the  program  that  are 
completed  in  this  rule.  In  promulgating 
the  final  outatanding  provisions  of 
National  LEV  for  OTC  State 
commitments  and  related  issues,  EPA 
will  have  to  ensure  that  the  complete 
program  is  adequately  enforceable  for 
states  to  rely  on  National  LEV  for 
emissions  reductions  and  for  EPA  to 
grant  states  SIP  credits  on  this  basis. 

This  rule  also  establishes  the  criteria 
for  a  subsequent  finding  that  National 
LEV  is  in  effect.  Once  manufacturers 
have  opted  into  and  the  OTC  States 
have  committed  to  National  LEV,  if  the 
criteria  for  an  in-effect  finding  are  met, 
EPA  will  find  that  the  program  is  in 
■  effect  and  will  publish  that  finding  in  a 
Federal  Register  notice.  Once  EPA  has 
found  National  LEV  in  effect,  the 
National  LEV  emissions  standards  will 
be  enforceable  agayist  covered 
manufacturers  for  the  duration  of  the 
program." 


"  As  discussed  in  the  proposal,  a  number  of 
parties  have  suggested  tiiat  advancing  motor  vehicle 
pollution  control  technology  is  an  important  benefit 
of  OTC  LEV  and  should  be  a  criterion  for 
determining  whether  National  LEV  is  an  acceptable 
LEV-equivalent  program.  Although  EPA  agree*  that 
advamaiig  technology  is  an  important  policy  go«l, 
and  EPA  believes  that  the  National  LEV  program 
could  be  a  pan  of  an  agreement  that  would  provide 
important  opportunities  to  promote  ATVs,  the 


A.  Enussions  Reductions  From  National 
LEV 

There  is  no  longer  any  federal  legal 
requirement  for  the  emission  reductions 
from  National  LEV  to  be  equivalent  to 
those  from  OTC  LEV.  Nevertheless,  to 
help  the  parties  evaluate  the  relative 
merits  of  National  LEV  compared  to 
OTC  state-by-state  adoption  of  the  CAL 
LEV  program,  EPA  is  here  presenting  its 


regulatory  portioa  of  the  National  LEV  program 
does  not  address  ATVs,  EPA  does  not  bielieva  that 
advancing  technology  is  or  should  be  a  legally- 
required  criterion  for  approval  of  a  LEV -equivalent 
program,  and  given  the  court  decision  invalidating 
the  OTC  LEV  SIP  call,  there  is  no  longer  any  legal 
requirement  for  National  LEV  to  be  a  LEV- 
equivalent  program.  Vi/ynoj  v.  EPA,  No.  95-1163 
(D.C  Qr.  March  11, 1997).  Nevertheless.  EPA 
recognizes  tliat  including  some  advanced 
technology  component  is  important  for  all  the 
parties  to  reach  agreement  on  an  MOU  and  could 
provide  additional  environmental  benefits  beyond 
emissions  reduction  equivalency. 

To  meet  the  parties'  interests  in  promoting  the 
development  of  ATVs,  the  auto  manufacturers  and 
the  OTC  States  had  agreed  on  language  for  an  "ATV 
component."  which  was  to  be  included  as  an 
attachment  to  the  MOV  they  were  negotiating  if 
they  were  to  fiiulize  that  agreement.  EPA  supports 
the  approach  the  OTC  States  and  auto 
manubcturers  have  been  discussing  to  introduce 
and  esUblish  ATVs  in  the  OTR  and  urges  the 
parties  to  complete  those  efforts. 

The  ATV  componeot  that  the  OTC  States  and 
auto  manufacturers  included  in  their  initialed 
MOUs  is  a  unique  agreement  that  would  use  an  on- 
going, cooperative  relationship  to  focus  on  shared 
visions,  commitments  and  responsibilities.  The 
parlies  would  identify  and  address  the  means  to 
achieve  a  viable  ATV  market,  including 
infrastructure  development,  vehicle  technology 
improvements,  and  incentive  programs.  The  ATV 
component  would  rely  on  California's  program  to 
force  technology  development,  and  would  ensure 
that  technology  takes  hold  in  the  OTR  by  having  the 
parties  jointly  identify  vehicle  sales  estimates  and 
then  work  in  an  integrated  manner  to  develop  and 
execute  the  tasks  necessary  to  establish  and 
maintain  a  sustainable,  viable  market  for  ATVs  at 
the  retail  level.  The  ATV  component  anticipates 
that  OTC  States,  major  motor  vehicle 
manubcturers.  other  states,  EPA.  the  Department  of 
Energy,  fuel  providers,  converters,  fleet  operators, 
and  other  manufacturers  of  specialty  motor  vehicles 
would  each  have  roles  to  play  to  facilitate  the 
introduction  of  ATVs.  The  ATV  component 
presents  the  parties  with  an  important  opporiunity 
to  show  that  government/industry  partnerships  can 
achieve  important  environmental  benefits  and  do  so 
in  a  way  that  provides  the  parties  with  greater 
flexibility,  while  still  holding  them  responsible  for 
achieving  the  end  goal. 

The  ATV  component  defines  an  ATV  as  a  vehicle 
that  is  certified  by  GARB  for  sale  in  California  or 
certified  by  EPA  for  sale  outside  of  California  and 
that  is  (1)  a  dual-fuel,  bi-fuei.  or  dedicated 
alternatively  fueled  vehicle  certified  as  a  TLEV  or 
more  stringent  when  operated  on  the  alternative 
fuel,  (2)  certified  as  a  IJLEV  or  ILEV  using  any  fuel, 
or  (3)  a  dedicated  electric  vehicle  or  HEV. 

EPA  would  work  with  each  state  individually  to 
determine  the  appropriate  SIP  credit  for  the  ATV 
component  once  the  program  is  implemented.  As 
ATVs  are  bought  in  individual  states,  EPA  and  the 
state  would  be  able  to  calculate  the  emissions 
benefits  for  the  life  of  the  ATVs.  In  addition.  EPA 
would  also  work  with  states  to  determine  whether 
and  what  SIP  credit  is  appropriate  for  specific 
measures  (such  as  commitments  to  buy  a  specified 
number  of  ATVs). 


conclusion  that  the  NOx  and  V(X] 
emissions  reductions  from  new  motor 
vehicles  within  the  OTR  under  National 
LEV  would  be  equivalent  to  those 
produced  by  each  OTC  State's  adoption 
of  the  CAL  LEV  program  within  the 
timeframe  provided  by  the  OTC  LEV  SIP 
call,  based  on  EPA's  modeling  of  the 
two  programs.  All  of  EPA's  analyses  of 
this  issue  lead  to  the  same  conclusion: 
given  current  assumptions  about  future 
vehicle  performance  and  given  the  best 
currently  available  information  about 
the  migration  of  people  and  vehicles,  it 
is  reasonable  to  conclude  that  the  NOx 
and  VOC  emissions  benefits  in  the  OTR 
of  the  National  LEV  program  and  each 
OTC  State's  adoption  of  the  CAL  LEV 
program  are  essentially  equivalent.  EPA 
has  reviewed  the  comments  on 
equivalency  of  the  two  approaches  and 
continues  to  believe  that  EPA's  analyses 
and  conclusion  are  correct  More 
detailed  discussions  of  EPA's  approach 
to  the  modeling  and  the  results  and 
responses  to  specific  comments  are 
presented  in  the  NPRM  (60  FR  52759- 
52760),  memoranda  to  the 
Subcommittee  cited  in  the  NPRM,  the 
RIA  for  the  OTC  LEV  final  rule  and  for 
this  final  rule,  and  the  Response  to 
Comments  document  for  this  final  rule. 

To  date,  all  of  EPA's  analysis  of  this 
issue  has  compared  National  LEV  with 
OTC  LEV,  which  presumes  that  every 
OTC  State  would  adopt  the  CAL  LEV 
program  effective  MY  1999.  Because  the 
discussion  below  presents  the  results  of 
this  analysis,  and  because  OTC  LEV  is 
simply  shorthand  for  adoption  of  CAL 
LEV  by  each  OTC  State  within  the 
timeframe  specified  in  the  OTC  LEV  SIP 
call,  the  discussion  below  continues  to 
reference  the  equivalence  of  National 
LEV  and  OTC  LEV.  Although  the  two 
approaches  as  implemented  would 
likely  have  different  start  dates  than 
what  EPA  has  modeled,  EPA  does  not 
believe  that  will  undermine  the  finding 
that  National  LEV  would  produce 
acceptable  emission  reductions  as 
compared  to  OTC  state-by-state 
adoption  of  CAL  LEV.  EPA  believes  it  is 
unrealistic  for  National  LEV  to  start 
with  MY1997,  but  it  is  also  impossible 
for  most  OTC  States  to  have  CAL  LEV 
programs  effective  MY1999.  Thus,  both 
programs  would  likely  be  implemented 
with  start  dates  later  than  what  was 
modeled,  hi  the  SNPRM,  EPA  will 
discuss  the  relative  emissions  effects  of 
these  changed  circumstances. 
Nonetheless,  EPA's  conclusion  that  the 
two  programs  as  designed  produce 
equivalent  emissions  in  the  OTR  is  still 
useful  information.  EPA  believes  that 
the  underlying  modelling  contains  valid 
assumptions  regarding  the  potential 


emissions  reaucuons  from  a  national 
versus  a  regional  approach  to  motor 
vehicle  emission  control.  Thus,  EPA's 
basic  modelling  approach  remains 
applicable,  regardless  of  any  changes  in 
program  start  dates.  Also,  H'A's 
equivalency  conclusion  provides  a 
baseline  for  any  subsequent 
reevaluations  of  the  relative  benefits  of 
the  two  approaches;  as  long  as  any 
changes  in  start  dates  do  not 
disproportionately  reduce  the  emissions 
benefits  from  National  LEV,  National 
LEV  would  continue  to  reduce 
emissions  in  the  OTR  at  least  equivalent 
to  the  emissions  that  would  be  reduced 
by  OTC  state-by-state  adoption  of  CAL 
LEV.  This  information  will  be  important 
to  OTC  States  as  they  decide  whether  to 
commit  to  accept  National  LEV  in  lieu 
of  a  State  CAL  LEV  program. 

Table  7  contains  tne  results  of  EPA's 
current  analysis  of  the  comparative 
emissions  reiductions,  as  presented  in 
the  RIA.  This  analysis  includes  the 
effects  of  vehicle  migrationv  as 
discussed  below.  The  OTC  LEV  case 
shown  here  assumes  that  a  ZEV  sales 
mandate  exists  only  in  states  that  have 
already  adopted  this  mandate  (and  that 
it  exists  at  the  level  specified  in  the 
states'  regulations  that  were  adopted  as 
of  September.  1995).'^  However,  even  if 
it  is  assumed  that  there  are  ZEV  sales 
mandates  throughout  the  OTR  at  these 
same  levels,  it  does  not  result  in  a 
change  in  EPA's  conclusion  that  the 
emissions  benefits  of  the  OTC  LEV 
program,  including  ZEV  mandates  in  all 
OTC  States,  and  the  National  LEV 
program  are  essentially  equivalent. 

Table  7.— Ozone  Season  Weekday 
Emissions  for  Highway  Vehicles 
IN  the  OTR  (Tons/day) 


Year 

Pollutant 

OTC 
LEV 

National 
LEV 

2006  .... 

NMOG 

1,491 

1,483 

NOx 

2.385 

2.389 

2007  .... 

NMOG 

1.361 

1.353 

NOx 

2,218 

2.212 

2015  .... 

NMOG 

1.152 

1.144 

NOx 

1,943 

1.894 

Two  factors  would  clearly  be  most 
important  to  the  equivalency 
determination.  As  discussed  in  section 
IV.A.3..  the  National  LEV  program  was 
designed  to  begin  in  the  OTR  with 
MY1997,  two  years  earlier  than  the  OTC 
LEV  program  was  required  to  begin.  In 
addition,  beginning  with  MY2001. 
vehicles  that  migrate  into  the  OTR  fit}m 


"The  modeling  was  essentially  completed  prior 
to  CARB's  change  to  its  ZEV  mandate  regulations, 
so  the  modeling  is  based  on  ZEV  mandates  as  they 
existed  prior  to  CARB's  changes. 
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other  states  would  be  substantially 
cleaner  under  the  National  LEV  program 
than  under  the  OTC  LEV  program 
because  the  National  LEV  program 
applies  nationally.  For  the  National  LEV 
program  to  show  equivalent  emissions 
reductions  to  the  OTC  LEV  program, 
these  two  factors  would  have  to 
outwe^  the  additional  benefits 
attributable  to  the  OTC  LEV  program 
due  to  its  lower  fleet  average  NMOG 
standard. 

EPA's  analysis  indicates  that,  in 
comparing  National  LEV  starting  in 
1997  with  OTC  LEV  starting  in  1999,  the 
impact  of  the  earlier  start  date  for  the 
National  LEV  program  was  not  enough 
by  itself  to  compensate  for  National 
LEV'S  higher  fleet  average  NMOG 
standard,  except  in  the  earlier  years  of 
the  program.  This  analysis  is  based  on 
existing  EPA  models  and  standard 
assumptions  about  the  futiu« 
performance  of  vehicles  under  both 
programs. 

The  effects  of  vehicle  migration  are 
more  difficult  to  assess.  Because  actual 
state-by-state  vehicle  migration  data 
were  not  available,  EPA  used  human 
migration  data  as  a  surrogate.  Using 
state-by-state  hiunan  migration  data 
from  the  Internal  Revenue  Service,  EPA 
estimated  the  annual  migration  rate  of 
people  into  and  out  of  the  OTR. 
Assuming  that  vehicles  migrate  at  the 
same  rate  as  people,  EPA  then 
constructed  a  simple  model  to 
determine  what  percentage  of  vehicles 
in  the  OTR  vehicle  fleet  in  any  year 
would  have  been  originally  sold  outside 
the  OTR.  taking  into  account  annual  in 
and  out  migration  rates  as  well  as  motor 
vehicle  scrappage  rates.  Using  this 
approach,  EPA  determined  that 
approximately  6.5  percent  of  the  motor 
vehicle  fleet  in  the  OTR  originated 
outside  the  OTR.  While  a  number  of 
commenters  questioned  EPA's  approach 
to  assessing  the  impact  of  migration, 
none  presented  an  alternative  basis  for 
making  this  assessment  or  data 
indicating  that  EPA's  assessment  is 
incorrect.  When  the  National  LEV  and 
OTC  LEV  programs  are  compared 
including  this  migration  assumption, 
the  emissions  reductions  associated 
with  the  two  programs  are  equivalent. 

The  OTC  States  and  auto 
manufacturers  had  agreed  that  EPA 
should  periodically  reevaluate  the 
equivalency  of  National  LEV  and  OTC 
LEV.  Because  equivalency  with  OTC 
LEV  is  no  longer  a  legal  criterion  for 
National  LEV,  it  is  not  clear  that  such 
a  periodic  reevaluation  is  still 
necessary.  EPA  plans  to  take  conunent 
on  this  issue  in  the  SNPRM  on  the  issue 
of  OTC  State  conmiitments  to  the 
program.  The  initialled  MOUs  provide 


that  at  least  every  three  years,  or 
pursuant  to  an  OTC  request,  EPA  would 
perform  a  modeling  evaluation  of  the 
emissions  reductions  of  National  LEV 
compared  to  OTC  LEV.  This  periodic 
evaluation  would  rely  on  the  mobile 
source  emissions  model  (MOBILESa) 
used  in  the  original  equivalency 
determination,  unless  the  OTC  States, 
manufacturers,  and  EPA  agreed  to  use 
an  updated  methodology.  The  initialled 
MOUs  further  provide  that  EPA  would 
assess  whether  National  LEV  provides 
emissions  benefits  equivalent  to  the 
benefits  identified  in  the  original  OTC 
LEV  recommendation,  taking  into 
account  changes  in  EPA  regulations  and 
their  implementation  affecting  National 
LEV  vehicles. 

If  EPA  does  conduct  future 
comparisons,  EPA  does  not  believe  it  is 
acciuate  or  necessary  to  compare  the 
actual  emissions  reductions  produced 
by  National  LEV  to  modeled  emissions 
reductions  projected  to  be  produced  by 
OTC  state-by-state  adoption  of  CAL  LEV 
programs.  To  the  extent  that  actual 
reductions  under  the  two  approaches 
could  vary  according  to  vehicle  mix  or 
other  factors  not  currently  anticipated,  it 
is  impossible  to  predict  what  Actual 
emissions  reductions  would  have  been 
under  OTC  state-by-state  adoption  of 
CAL  LEV  programs.  Any  comparison 
between  actual  and  modeled  reductions 
would  be  inherently  invalid  because  the 
projections  would  be  determined  using 
different  baselines. 

B.  Enforceability  of  National  LEV 

EPA  proposed  that  enforceability 
would  be  a  legal  criterion  for  EPA  to 
find  that  National  LEV  would  be  an 
acceptable  LEV-equivalent  program  that 
would  relieve  the  OTC  States  of  their 
obligations  under  the  OTC  LEV  SIP  call. 
Although  the  OTC  LEV  SIP  call  has 
been  vacated,  Virginia  v.  EPA,  No.  95- 
1163  fD.C.  Cir..  March  11. 1997), 
National  LEV  still  must  be  enforceable 
for  EPA  to  grant  States  credits  for  SIP 
purposes.  There  are  two  aspects  to 
ensuring  National  LEV  is  enforceable. 
First,  the  National  LEV  program 
emissions  standards  and  requirements 
must  be  enforceable  against  those 
manufacturers  that  have  opted  into  the 
program  and  are  operating  under  its 
provisions.  Second,  the  program  itself 
must  be  sufficiently  stable  to  make  it 
likely  to  achieve  the  expected  emissions 
reductions.  To  achieve  the  expected 
emissions  reductions  from  National 
LEV,  the  off  ramps  must  not  be  triggered 
and  the  program  must  remain  in  effect 
for  its  expected  lifetime.  As  discussed 
below,  EPA  believes  that  National  LEV 
meets  the  first  aspect  of  enforceability — 
the  program  requirements  are  legally 


enforceable  against  manufacturers  in  the 
program.  Also,  the  program  elements 
finalized  today  would  contribute  to  a 
stable  National  LEV  program.  However, 
ensuring  that  the  National  LEV  program 
will  be  stable  over  time  also  depends  on 
program  elements  relating  to  OTC  State 
commitments  to  National  LEV  that  will 
not  be  finalized  until  after  EPA  provides 
further  notice  and  comment.  At  the  time 
of  the  proposal,  the  OTC  States  and  the 
auto  manu&cturers  had  not  yet  finalized 
agreement  on  the  mechanisms  through 
which  the  States  would  commit  to  the 
National  LEV  program  or  the  substance 
of  the  OTC  State  commitments 
regarding  State  section  177  programs. 
Violation  of  such  commitments  would 
allow  manufacturers  to  opt  out  of 
National  LEV.  In  expectation  that  the 
OTC  States  and  the  auto  manufactiu^rs 
would  soon  finalize  agreement  on  these 
elements  of  the  program,  EPA  deferred 
taking  comment  on  the  strength  of  such 
commitments,  the  likelihood  that  an  off 
ramp  might  be  triggered,  or  the  overall 
stability  of  the  National  LEV  program. 
Thus,  a  few  key  elements  necessary  for 
the  stability  of  National  LEV  are  still 
outstanding,  pending  further  notice  and 
opportimity  for  public  comment. 

As  discussed  in  the  NPRM  (60  FR 
52760),  EPA  believes  that  National  LEV 
is  fully  enforceable  against  those 
manufacturers  that  have  bound 
themselves  to  comply  with  the  program. 
Once  a  manufacturer  opts  into  the 
National  LEV  program,  it  must  comply 
with  the  applicable  standards.  Because 
the  National  LEV  regulations  are 
promulgated  under  CAA  sections  202 
and  301 ,  a  manufacturer  that  chooses  to 
be  covered  by  these  regulations  would 
be  subject  to  the  same  enforcement 
procedures  as  exist  for  the  current 
mandatory  federal  motor  vehicle 
program.  For  example,  violations  of  the 
National  LEV  standards  provisions 
would  be  subject  to  sanctions  under 
CAA  sections  204  and  205.  The 
certification,  SEA,  recall,  and  warranty 
provisions  of  the  current  federal  motor 
vehicle  program  also  apply  to  the 
National  LEV  standards,  as  well  as  all 
other  federal  motor  vehicle 
requirements  not  explicitly  superseded 
by  National  LEV  requirements.  The 
applicability  of  federal  enforcement 
provisions  ensures  that  National  LEV 
will  be  an  enforceable  program.  As  a 
result,  as  long  as  manufacturers 
continue  to  be  subject  to  the  National 
LEV  program,  the  standards  and 
requirements  of  the  program  will  be 
clearly  enforceable. 

In  addition  to  National  LEV  being 
legally  enforceable,  there  will  also  be 
strong  practical  disincentives  to 
manufacturers  either  challenging  the 


eniortjeabiiity  of  the  standards  or  even 
taking  advantage  of  a  potential  offramp, 
unless  the  triggering  event  is  something 
the  manufacturers  consider  a  substantial 
burden.  The  manufacturers  strongly 
support  National  LEV  as  an  alternative 
to  individual  State  CAL  LEV  programs. 
Because  manufacturers  would  have  to 
comply  with  backstop  CAL  LEV 
programs  in  one  or  more  States  upon  an 
opt-out,  manufacturers  will  be  reluctant 
to  destabilize  National  LEV.  To  date,  the 
States  of  Connecticut,  Massachusetts, 
New  Jersey,  New  York,  Rhode  Island, 
and  Vermont  have  submitted  SIP 
revisions  that  require  a  CAL  LEV 
program  either  as  the  primary  program 
or  as  a  backstop  if  National  LEV  is  not 
in  effect.  EPA  is  confident  that  one  or 
more  of  these  States  would  retain  a  CAL 
LEV  program  as  a  backstop  if  National 
LEV  were  in  effect,  as  several  States 
have  indicated  that  this  is  their  intent. 
This  would  ensiue  that  if  National  LEV 
were  not  in  effect,  manufacturers  would 
have  to  comply  with  CAL  LEV  in  one 
or  more  States.  This  level  of  State 
adoption  of  backstops  provides  a 
sufGcient  measure  of  program  stability 
to  help  make  National  LEV  enforceable. 

The  only  circumstances  that  would 
allow  the  National  LEV  program  to 
terminate  premat\irely  would  be  an  OTC 
State's  failure  to  meet  whatever 
commitments  it  makes  regarding 
adoption  of  motor  vehicle  programs 
under  section  177  of  the  Act  or  certain 
EPA  changes  to  Stable  Standards.  These 
circumstances  allowing  the  program  to 
terminate  prematurely  are  limited,  and 
EPA  expects  that  the  OTC  States  will 
commit  to  the  National  LEV  program  in 
a  way  that  will  make  premature 
termination  unlikely  to  occiir  due  to 
their  actions.  EPA  is  not  at  this  time 
evaluating  the  likelihood  that  the 
Natjonal  LEV  program  will  remain  in 
effect  for  the  intended  duration  of  the 
program  (i.e.,  until  EPA  promulgates 
enforceable  federal  standards  that  are  at 
least  as  stringent  as  the  National  LEV 
standards]  because  EPA  has  not  yet 
evaluated  the  OTC  States'  commitments. 
However,  EPA  believes  that,  at  least 
with  regard  to  an  opt-out  triggered  by  a 
change  in  the  Stable  Standards, 
premature  program  termination  is 
highly  unlikely. 

EPA  is  confident  that  the  Agency  is 
unlikely  to  change  any  of  the  Stable 
Standards  in  a  manner  that  would  give 
the  auto  manufacturers  the  right  to  opt 
out  of  National  LEV.  As  discussed  in 
section  IV. A.,  manufacturers  would  be 
allowed  to  opt  out  of  National  LEV  if 
EPA  made  certain  types  of  changes  to 
the  Core  Stable  Standards  at  any  time 
during  the  program,  or  changes  to  the 
Non-Core  Stable  Standards  effective 


prior  to  Nfy2007.  The  Core  Stable 
Standards  are  requirements  that  EPA 
does  not  have  the  authority  to  mandate 
and  thus  could  not  impose  absent  a 
voluntary  program.  In  agreeing  to 
specify  a  larger  set  of  Stable  Standards 
to  include  the  Non-Core  Stable 
Standards,  which  are  requirements  EPA 
has  authority  to  modify,  the  Agency 
very  carefully  evaluated  each  proposed 
Non-Core  Stable  Standard.  EPA 
Considered  how  recently  each  standard 
or  requirement  had  been  updated,  the 
possibility  that  increased  stringency 
would  be  technologically  feasible  and 
cost-effective  in  the  time  frame  of  the 
National  LEV  program,  and  the  focus  of 
the  Agency's  future  regulatory  efforts  in 
terms  of  the  most  promising  areas  for 
significant  emissions  reductions.  As 
discussed  in  more  detail  in  the  NPRM, 
elsewhere  in  this  preamble,  and  in  the 
Response  to  Comments  document, 
EPA's  technical  analysis  revealed  no 
significant  shortcomings  in  the  adopted 
Non-Core  Stable  Standards  that  would 
require  new,  more  stringent  standards 
applicable  prior  to  KfYZOO?,  aside  from 
those  potentially  mandated  by  the  CAA 
and  thus  specifically  excluded  from 
triggering  an  offramp  (e.g.  cold  CO  past 
MY2000). 

In  addition,  EPA  will  retain 
substantial  flexibility  to  make  many 
types  of  changes  to  the  designated 
Stable  Standards  without  triggering  an 
offramp.  In  addition  to  changes  to 
which  the  manufacturers  do  not  object, 
for  the  Non-Core  Stable  Standards,  EPA 
could  make  modifications  that  do  not 
affect  stringency  or  that  harmonize  the 
federal  standard  with  the  California 
standard  without  providing  an 
opportunity  for  opt-out.  Finally,  EPA 
would  always  have  the  ability  to  make 
changes  to  the  Non-Core  Stable 
Standards  if  the  need  to  make  such 
changes  outweighs  the  benefits  of  the 
National  LEV  program.  Such  a  situation 
would  only  arise,  however,  if  the 
emissions  benefits  bom  the  change 
significantly  outweighed  the  benefits 
from  National  LEV,  in  which  case  it  is 
highly  imlikely  that  any  state  would 
suffer  air  quality  detriment. 

C.  Finding  National  LEV  in  Effect 

As  proposed,  the  National  LEV 
regulations  specify  criteria  for  EPA  to 
find  that  the  program  is  in  effect,  and 
hence  enforceable  against  the 
manufacturers  that  have  opted  in.  EPA 
will  find  that  the  National  LEV  program 
is  in  effect  if  all  manufactiuBrs  listed  in 
the  regulations  have  submitted  opt-in 
notifications  in  accordance  with  the 
requirements  specified  in  the 


regulations.  5*  EPA's  finding  that  the 
program  is  in  effect  would  be  published 
in  the  Federal  Register,  but  would  not 
require  further  notice  and  comment 
rulemaking.  Upon  finding  National  LEV 
in  effect,  the  National  LEV  requirements 
will  be  enforceable,  and  to  the  extent 
that  manufactiirers  have  conditioned 
their  opt-ins  upon  EPA  making  such  a 
finding,  the  opt-ins  will  become  fully 
and  unconditionally  binding.  In  today's 
rule,  EPA  is  not  setting  any  deadline  for 
the  Agency  to  make  this  in  effect 
finding,  but  EPA  will  address  the 
question  of  a  deadline  in  a  subsequent 
final  rule  after  it  has  provided  further 
notice  and  opportunity  to  comment  on 
the  OTC  State  commitments  and  related 
issues. 

Further  Agency  rulemaking  to  find 
that  National  LEV  is  in  effect  will  be 
unnecessary  because  EPA  is  establishing 
the  criteria  for  the  finding  through  this 
notice  and  comment  rulemaking,  and 
EPA's  finding  that  the  criteria  are 
satisfied  is  an  easily  verified  objective 
determination.  As  discussed  in  more 
detail  in  the  NPRM  (60  FR  52762),  a 
determination  that  the  listed 
manufacturers  have  opted  in  in 
accordance  with  the  National  LEV 
regulations  requires  only  a 
straightforward  evaluation  of  whether 
each  of  the  listed  manufacturers  has 
submitted  an  opt-in  notification 
containing  the  requisite  language  and 
signed  by  a  person  with  the  specified 
authority. 

D.  SIP  Credits 

EPA  will  allocate  SIP  credits  for 
National  LEV  on  a  state-by-state  basis. 
EPA  will  work  with  each  individual 
state,  including  states  outside  the  OTR, 
to  determine  how  appropriately  to 
credit  areas  within  the  state  for 
emissions  reductions  produced  by  the 
National  LEV  program.  For  calculating 
SIP  credits,  EPA  will  apply  the  same 
policy  guidance  to  National  LEV  as  it 
would  apply  to  a  state's  adoption  of 
CAL  LEV. 

VI.  Other  Applicable  Federal 
Requirements  and  Harmonization  With 
California  Requirements 

A.  Introduction 

Section  IV.  described  the  provisions 
of  the  National  LEV  program,  including 
the  structure  of  the  program,  the 
voluntary  emissions  standards  (exhaust 
and  fleet  average  NMOG),  and 


**  Before  National  LEV  comes  into  effect, 
however,  OTX^  States  may  need  to  take  further 
action  to  commit  to  the  National  LEV  program, 
pusuant  to  their  agreement  with  the  auto 
manufacturers.  EPA  will  take  comment  on  the 
details  of  such  state  actioiu  in  the  SNPRM  on  OTC 
Slate  commitments. 
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provisionB  for  low  volume 
manufacturers.  As  noted  in  that  section, 
the  federal  new  motor  vehicle  emissions 
control  program  (including  other 
standards  and  requirements,  and 
certification,  compliance,  and 
enforcement  program  elements) 
continues  to  apply  to  vehicles  produced 
and  sold  by  manufacturers  that  opt  into 
the  National  LEV  program.  Significant 
elements  of  the  federal  program  that 
apply  to  National  LEV  vehicles  include 
the  requirements  for  evaporative 
emissions,  ORVR,  Cold  CO.  the 
certification  short  test  (CST),  and  federal 
high  altitude  compliance.  Similarly, 
EPA  would  use  the  current  federal 
compliance  program  to  implement  the 
National  LEV  program,  including  the 
fees  program,  SEA,  emissions  recall 
program,  federal  emissions  warranties, 
and  federal  emissions  defect  reporting 
requirements.  EPA  would  retain  the 
authority  to  add  regulatory  requirements 
to  the  motor  vehicle  program,  (e.g.,  as 
may  be  required  under  section  202(1)  of 
the  CAA  to  address  air  toxics)  or  to 
modify  existing  requirements  as 
required  by  current  law  (e.g.,  as  may  be 
required  under  section  202{j)  for  cold 
CO).  By  adopting  the  set  of  Stable 
Standards,  EPA  is  recognizing  that  it 
does  not  intend  to  modify  certain 
existing  regulations  except  in  limited 
circumstances. 

Given  the  manufacturers'  voluntary 
commitment  to  National  LEV,  EPA 
committed  to  reduce  the  compliance 
burden  for  manufacturers  in  the 
National  LEV  program  by  working  with 
CARB  to  harmonize  federal  and 
California  motor  vehicle  standards  and 
test  procedures  to  the  extent  possible. 
This  would  allow  manufacturers  to 
design  and  test  vehicles  to  one  set  of 
specifications  for  sale  nationwide, 
rather  than  designing  and  testing  to  two 
sets  (California's  and  EPA's).  While  the 
National  LEV  program  itself  goes  a  long 
way  towards  this  objective  by 
addressing  program  elements  such  as 
the  exhaust  emission  standards,  the  test 
fuel,  and  test  procedures,  EPA  has 
expended  considerable  effort  towards 
reconcihng  differences  between  federal 
and  California  requirements  in  the 
balance  of  the  mandatory  federal 
program  as  well.  EPA  believes  that  the 
National  LEV  program,  plus 
harmonization  of  other  federal  and 
California  standards,  is  a  smarter, 
cheaper  way  to  regulate  that  increases 
environmental  and  public  health 
benefits.  The  balance  of  this  section 
describes  the  results  of  these 
harmonization  efforts  and  some  other 
aspects  of  the  federal  program.  To 
further  the  objective  of  reducing 


duplicative  testing  and  compliance 
requirements  on  the  manufacturers,  EPA 
will  seek  consistency  with  California  in 
hituie  regulatory  actions  where 
practicable. 

B.  Harmonization  of  Federal  and 
California  Standards 

The  bulk  of  the  harmonization  that  is 
occiirring  between  the  California  and 
federal  standards  is  taking  place  with 
respect  to  the  National  LEV  tailpipe 
standards  and  related  requirements, 
including  OBD  requirements.  These 
standards  and  harmonization  efforts  are 
discussed  in  section  IV.,  above. 
Following  is  a  discussion  of  other 
applicable  federal  requirements  and  the 
status  of  harmonization  efforts. 

1.  Onboard  Refueling  Vapor  Recovery 
and  Evaporative  Emissions 

EPA  believes  that  federal  and 
California  ORVR  and  evaporative 
emissions  standards  will  be  completely 
harmonized.  EPA  and  CARB  had 
already  begun  the  process  of 
harmonizing  their  respective  ORVR  and 
evaporative  test  procedures  when  the 
National  LEV  proposal  was  published. 
CARB  set  policy  at  its  June  29,  1995, 
public  hearing  to  adopt  the  EPA  ORVR 
program  for  California  and  to  proceed 
with  a  set  of  evaporative  emissions 
technical  amendments,  including 
several  revisions  designed  to  harmonize 
the  federal  and  California  evaporative 
emissions  requirements.  Following  the 
hearing,  CARB  adopted  final 
amenc^ents  to  their  evaporative 
emissions  test  procedures,  dated  April 
24,  1996,  and  effective  on  June  24,  1996, 
which  allow  automobile  manufactiu^rs 
to  certify  MY1997  and  later  vehicles 
using  the  federal  fuel  and  temperatiire 
test  conditions.  CARB  also  notes  that 
the  ongoing  effort  to  streamline  the 
evaporative  test  procedures  should 
result  in  one  test  procedure  for  both 
agencies,  and  that  the  revised  test 
procedure  will  incorporate  the  federal 
fuel  and  temperatvire  test  conditions  in 
the  CARB  procedures.  EPA  published  a 
direct  final  rule  in  August  1995 
adopting  federal  evaporative  emissions 
technical  amendments  that  are 
compatible  with  those  being  pursued  by 
CARB  (60  FR  43880,  August  23,  1995). 

In  the  proposal  for  this  rulemaking, 
EPA  stated  its  intent  to  evaluate  the 
relative  stringency  of  the  federal  and 
CARB  evaporative  emissions  testing 
specifications  for  test  temp)erat\ire  and 
test  fuel,  a  question  that  was  unresolved 
at  the  time  the  proposal  was  published. 
EPA  indicated  that  use  of  CARB's  test 
conditions,  should  they  prove  to  be  less 
stringent,  could  constitute  an 
unacceptable  relaxation  of  the  existing 


federal  evaporative  emissions 
requirement.  As  part  of  its  evaluation, 
EPA  hired  a  contractor  to  generate  test 
data  for  both  running  loss  and  hot  soak 
emissions.  The  testing  program  has  been 
completed,  and  a  final  report  has  been 
submitted  to  the  docket  for  this  rule  (see 
ADDRESSES).  EPA  has  determined  that 
the  data  currently  available  indicates 
that  the  federal  fuel  and  temperature 
conditions  are  more  stringent  in  terms 
of  producing  more  vapor  under 
prescribed  test  conditions.  Based  on  the 
data  currently  available,  CARB  agrees 
that  the  federal  fuel  and  temperature 
conditions  are  as  stringent  as  the  CARB 
conditions  in  terms  of  producing  more 
vapor  under  specific  test  conditions.  On 
that  basis,  EPA  is  continuing  to  require 
federal  fuel  and  temperatiu«  for 
evaporative  emissions  testing.  EPA 
understands  that  under  CARB's  recent 
modifications  to  its  evaporative 
emission  regulations  that  CARB  now 
expliciUy  allows  the  use  of  the  EPA 
conditions  for  certification,  and  that 
vehicles  so  certified  would  undergo  in- 
use  compliance  testing  using  the  federal 
conditions  as  well.  While  EPA  believes 
that  the  federal  fuel  and  temperature 
produce  more  vapor  than  the  CARB  fuel 
and  temperature  under  prescribed  test 
conditions  and  CARB  now  accepts  the 
federal  test  conditions  for  purposes  of 
certification,  CARB  intends  to  perform 
additional  tests  in  the  future  to  provide 
additional  data  on  the  impact  of  the  test 
fuel  and  temperatiue  on  evaporative 
emissions  in  real  life.  If  the  results  of 
such  testing  demonstrate  that 
California's  evaporative  emissions 
reductions  suffer  as  a  result  of  the 
harmonized  policy,  CARB  may  re- 
evaluate the  policy  for  corrective  action. 

Use  of  the  federal  evaporative  test 
conditions  means  that  National  LEV 
vehicles  certified  to  TLEV,  LEV,  or 
ULEV  standards  using  the  California 
Phase  II  test  fuel  option  that  are 
undergoing  both  evaporative  and 
exhaust  emissions  testing  will  require  a 
switch  from  California  Phase  n  fuel  for 
exhaust  testing  to  federal  fuel  for 
evaporative  emissions  testing.  The 
Agency  anticipates  that  the  incremental 
burden  of  the  policy  will  be  minimized 
because  broader  definitions  of 
evaporative  emissions  families  allow 
manufacturers  to  test  far  fewer  vehicles 
for  evaporative  emissions  than  for 
tailpipe  emissions.  In  addition,  the  fuel 
switch  will  frequenUy  occur  anyway 
because  the  same  vehicles  tested  for 
ORVR  will  be  tested  for  evaporative 
emissions,  and  both  California  and 
federal  ORVR  require  federal  fuel  as  the 
test  fuel.  Finally,  the  vehicle 
manufactiu^rs  have  indicated  that  the 
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fuel  switch  is  an  acceptable  trade-off  for 
the  benefits  of  harmonizing  the 
evaporative  test  conditions  between 
EPA  and  GARB. 

The  auto  manufacturers  have  recently 
presented  a  proposal  to  both  EPA  and 
CARB  for  combining  and  streamlining 
the  evaporative  emissions  and  ORVR 
procedures.  Both  agencies  are  actively 
evaluating  this  proposal,  which  has  as 
its  goal  a  simpler  procedure  that  saves 
government  and  industry  resources 
while  preserving  air  quality  benefits 
nationally  and  in  California.  If  these 
efforts  are  productive,  EPA  might 
propose  regulations  that  would  affect 
evaporative  emissions  and  ORVR  testing 
of  the  light-duty  fleet  during  model 
years  covered  by  the  National  LEV  rule. 
The  Agency  does  not  anticipate  a 
conflict  between  such  an  action  and  the 
designation  of  the  current  evaporative 
emissions  and  ORVR  procedures  as 
Non-Core  Stable  Standards.  EPA  would 
not  pursue  such  a  rulemaking  to 
increase  stringency  in  the  programs,  but 
rather  to  simplify  and  make  less  costly 
the  test  procedures  applicable  to  both 
manufacturers  and  EPA,  and  EPA  would 
expect  manufactiu^rs  to  support,  rather 
than  object  to,  any  resulting  changes. 

2.  Cold  CO 

California  has  adopted  EPA's  Cold  CO 
requirements  by  reference,  so  the 
requirements  are  currently  harmonized. 
EPA  notes,  however,  that  CARB  has  a 
compliance  requirement  with  a 
complete  set  of  emission  standards, 
including  an  additional  CO  standard, 
during  testing  at  50  degrees.  Because  the 
50  degree  standards  are  part  of  the 
California  LEV  program,  they  are 
included  as  part  of  the  compliance 
obligation  for  National  LEVs. 

3.  Certification  Short  Test 

The  CST  is  one  requirement  for  which 
differences  in  California  and  federal 
requirements  are  necessary  due  to 
differences  in  state-adopted  Inspection 
and  Maintenance  (I/M)  programs.  As 
noted  in  the  preamble  to  the  NPRM  (60 
FR  52764),  the  Agency  has  a  statutory 
obligation  under  section  206(a)  of  the 
CAA  to  promulgate  procedures  for 
manufactiu^rs  to  demonstrate  at  the 
time  of  new  vehicle  certification  that 
their  LDV  and  LDT  designs,  when 
properly  used  and  maintained,  will  pass 
the  emissions  short  test  procedures 
approved  by  EPA  for  use  in  state  and 
local  I/M  programs.  State  and  local  I/M 
programs  can  choose  their  emission 
short  test  procedures  from  a  variety  of 
different  options  maintained  in  the 
federal  regulations.  Because  California 
need  not  maintain  the  menu  of  available 
short  test  options  that  is  required  of  EPA 


under  section  207(b)  of  the  CAA,  there 
is  no  adequate  California  counterpart  to 
the  federal  CST  to  serve  as  the  basis  for 
harmonization.  Thus,  harmonization  is 
not  possible,  and  National  LEV  vehicles 
will  be  subject  to  the  same  CST 
requirements  as  any  other  federally 
certified  LDVs. 

4.  High  Altitude  Requirements 

In  the  NPRM,  EPA  noted  its  statutory 
obligation  under  section  206(f)  of  the 
CAA  to  require  LDVs  and  LDTs  to 
comply  with  mandatory  section  202 
standards  at  all  altitudes:  this 
requirement  is  incorporated  in  the 
current  (Tier  1)  emission  standards.  The 
National  LEV  proposal  preamble  noted 
that  even  if  manufacturers  were 
voluntarily  complying  with  more 
stringent  tailpipe  emission  standards, 
NLEVs  would  nonetheless  still  be 
required  to  demonstrate  compliance 
with  the  Tier  1  standards,  the  cold  CO 
requirements,  and  the  evaporative 
emissions  requirements  at  high  altitude 
using  the  appropriate  federal 
certification  test  fuel  for  the  given  test 
procedure,  as  defined  in  40  CFR  86.113. 
The  Agency  received  no  comments  on 
this  aspect  of  the  prop)osal,  and,  for  the 
reasons  described  here  and  in  the  NPRM 
(60  FR  52764),  the  proposed  approach  is 
retained  in  the  final  rule. 

C.  Federal  Compliance  Requirements 

1 .  Selective  Enforcement  Auditing  and 
Quality  Audit  Programs 

Pursuant  to  CAA  section  206(b). 
vehicles  certified  to  meet  any  of  the 
National  LEV  emission  standards  and 
requirements  will  be  subject  to  those 
standards  and  requirements  in  an  SEA. 
Section  206(b)  authorizes  the 
Administrator  to  test  new  vehicles  to 
determine  whether  vehicles  being 
manufactured  do,  in  fact,  conform  to  the 
regulations  with  respect  to  which  a 
certificate  of  conformity  was  issued. 
National  LEV  vehicles  will  also  be 
subject  to  SEAs  to  show  compliance 
with  National  LEV  standards  and  all 
other  applicable  federal  emission 
standards  and  requirements. 

SEA  authority  serves  as  an  important 
enforcement  tool  and  provides  the 
Agency  with  the  ability  to  ensure  that 
NLEVs  are  in  compliance  with  the 
emissions  standards.  It  also  allows  EPA 
to  ensure  that  manufacturers  are  not 
gaming  the  averaging,  banking,  and 
trading  provisions  by  maximizing  credit 
generation  or  minimizing  credit  usage 
through  certifying  engine  families  to 
unrealistic  emissions  standards.  In 
addition,  the  SEA  program  serves  as  an 
incentive  for  manufacturers  to  do  their 
own  emissions  testing  and  remedy  any 


potential  problems  on  their  own  before 
they  are  identified  by  the  Agency.  This 
helps  to  provide  cleaner  vehicles  at  the 
earliest  p>ossible  time. 

Ehiring  an  SEA,  a  manufactiu^r  will 
test  an  engine  family  configuration 
certified  to  the  National  LEV  standards 
by  testing  new  vehicles  off  the 
production  line  using  the  same  test 
procedures  and  conditions  as  used  in 
the  certification  process  for  that  family. 
When  an  SEA  shows  an  audit  failure  of 
a  configuration  certified  to  National  LEV 
standards,  the  certificate  of  conformity 
for  the  selected  configuration  may  be 
suspended,  and  depending  on  the 
required  remedy  for  the  nonconformity, 
revoked.  This  is  the  same  approach  EPA 
has  used  for  audit  failures  of 
configurations  certified  to  conventional 
federal  standards." 

In  the  NPRM.  EPA  noted  that  the 
promulgation  of  National  LEV  standards 
and  the  harmonization  of  other  federal 
and  California  requirements  will  allow 
manufacturers  to  certify  an  increasing 
number  of  engine  families  to  both 
California  and  National  LEV  standards 
(50-state  engine  families).  This  provides^ 
an  opportunity  for  EPA  to  utilize  its 
enforcement  resources  more  efficiently 
and  reduce  the  testing  burden  on 
manufacturers  by  coupling  the  SEA  and 
corresponding  CARB  requirements  for 
50-state  families  and  configurations. 
Thus,  EPA  proposed  to  use  emissions 
testing  done  by  the  manufacturers  on 
50-state  engine  families  under  the 
California  Quality  Audit  (CQA)  Program 
as  a  basis  for  potential  SEA  actions, 
where  such  testing  was  conducted  in  a 
manner  substantially  similar  to 
comparable  federal  requirements. 

Allowing  EPA  to  use  data  produced 
under  the  CQA  Program  builds  on  the 
harmonization  of  the  California  and 
National  LEV  programs  to  take 
advantage  of  new  efficiencies  possible 
in  EPA  enforcement.  Additionally,  this 
new  use  of  data  will  reduce  regulatory 
testing  biu-dens  on  the  manufacturers. 
Under  the  current  SEA  program,  EPA's 
only  recoiuse  upon  discovering  50-state 
non-compliance  through  CARB-required 
testing  is  to  issue  the  manufacturer  an 
SEA  test  order  for  the  vehicle 
configuration.  The  manufacturer  would 
then  have  to  conduct  duplicate  testing 
for  that  configuration.  If  the 
configiuation  (which  CARB  had  already 
determined  to  be  in  non-compliance) 
failed  the  audit.  EPA  would  suspend 
and/or  possibly  revoke  the  certificate  of 
conformity.  The  manufacturer  would 
then  have  to  develop  a  fix  for  the  non- 
conformify  and  conduct  and  pass  a  re- 


*>  See  the  NPRM  (60  FR  52764-52766)  for  a  more 
detailed  explanation  of  the  SEA  procedures. 


UMI 


Fedpr.t;  Rt-gister  /  Vol.  62.  No.  109  /  Friday,  June  6.  1997  /  Rules  and  Regulations  31229 


audit  to  comply  with  EPA  requirements, 
as  well  as  comply  with  CARB's  remedial 
action  plan.  By  adopting  the  authority  to 
use  CQA  data  in  the  SEA  program,  EPA 
is  eliminating  these  additional  testing 
requirements. 

The  regulations  adopted  in  today's 
final  rule  will  work  in  the  following 
maimer.  If  CARE  has  determined  that  a 
50-state  engine  family  or  configuration 
is  in  non-compliance,  based  on 
manufacturer  testing  required  by  CARB, 
EPA  would  be  able  to  take  appropriate 
action  without  requiring  the 
manufacturer  to  conduct  duplicate 
testing.  EPA  would  evaluate  test  data 
received  from  CARB  or  directly  from  a 
manufacturer  for  a  family  or 
configuration  that  CARB  has  determined 
to  be  in  non-compliance  with  apy 
applicable  standard.  If  testing  were 
conducted  in  a  manner  substantially 
similar  to  comparable  federal 
requirements,  EPA  would  evaluate  the 
test  data  with  respect  to  the  40  percent 
Acceptable  Quality  Level  (AQL) 
sampling  plans  found  in  Appendices  X 
and  XI  to  40  CFR  part  86  to  determine 
compliance  with  applicable  federal 
standards.  EPA  believes  the  random 
sampling  manufacturers  use  to  select 
vehicles  for  CARB-required  testing  wrill 
provide  a  representative  family  or 
configuration  sample,  which  can  be 
appropriately  evaluated  with  respect  to 
the  40  percent  AQL  criteria.  If  the  test 
data  for  the  family  or  configuration  does 
not  meet  the  40  percent  AQL,  EPA 
would  determine  the  family  or 
configuration  to  be  in  non-compliance, 
and  EPA  would  have  authority  to 
suspend  and/or  revoke  the  certificate  of 
conformity  for  the  50-state  family  or 
configuration.  Additionally,  subsequent 
to  a  suspension  or  revocation,  the  rule 
allows  EPA  to  reinstate  or  reissue  a 
certificate,  upon  a  manufacturer's 
written  request,  after  the  manufacturer 
has  agreed  to  comply  with  remedial 
action  required  by  CARB,  if  EPA 
believes  the  action  is  an  efi^ective 
remedy  for  the  entire  family  or 
configuration.  The  manufacturer  would 
not  have  to  conduct  a  re-audit  of  the 
suspended/revoked  configuration. 

K'A's  authority  for  this  approach  is 
provided  by  CAA  section 
206(b)(2)(A)(i),  which  allows  EPA  to 
suspend  or  revoke  a  certificate  based  on 
tests  conducted  under  section  206(b)(1). 
Section  206(b)(1)  authorizes  tests  to  be 
conducted  by  the  Administrator 
directly,  or  by  the  manufacturer,  in 
accordance  with  conditions  specified  by 
the  Administrator.  In  40  CFR  part  86, 
EPA  prescribes  procedures  for  testing 
whether  new  motor  vehicles  conform  to 
the  regulations  with  respect  to  which 
EPA  issued  the  certificate  of  conformity. 


Most  of  these  procedures  are  the  same 
as  the  procedures  specified  by 
California  in  the  Assembly-Line  Test 
Procedures  Quality  Audit.  EPA  has 
modified  the  regulations  for 
manufacturer  SEA  testing  to  prescribe 
the  procedures  detailed  in  the 
regiilations  or  substantially  similar 
procediuBS,  which  could  encompass 
testing  performed  under  the  CQA 
program.  Substantially  similar 
procedures  must  produce  results  that 
are  reliable  and  probative  indicators  of 
the  likely  outcome  of  an  SEA  based  on 
the  Part  86  testing  requirements  detailed 
in  the  SEA  regulations.  Even  if  CARB 
specifies  additional  details  in  the  course 
of  testing  by  the  manufactiu^r,  as  long 
as  the  test  that  the  manufacturer 
actually  conducts  is  still  in  accordance 
with  procedures  substantially  similar  to 
those  detailed  by  EPA,  such  a  test  will 
be  in  accordance  with  the  conditions 
specified  by  the  Administrator.  Thus, 
EPA  may  rely  on  such  tests  as  a  basis 
to  suspend  or  revoke  a  certificate  of 
conformity. 

Because  EPA's  regulatory  authority  to 
suspend  or  revoke  certificates  is  based 
on  testing  conducted  by  EPA  or  the 
manu&ctiu«r,  EPA  will  only  suspend  or 
revoke  certificates  in  the  maimer 
described  above  if  the  manufacturer  has 
conducted  the  testing.  The  manufacturer 
testing  need  not  be  pursuant  to  a  federal 
test  order,  however.  Also,  EPA  is  aware 
that  all  emissions  testing  done  under  the 
auspices  of  the  CQA  program  will  not 
necessarily  be  done  using  procedures 
substantially  similar  to  comparable 
federal  requirements,  making  EPA's  use 
of  some  of  this  data  in  its  SEA  program 
infeasible.  Therefore,  EPA  will  work 
cooperatively  with  CARB  and 
manubcturers  in  considering  all 
information  provided  by  the 
manufacturer  prior  to  making  a  decision 
whether  to  suspend,  revoke,  and  reissue 
certificates  of  conformity  based  on  data 
generated  imder  the  CQA  program.  As 
with  any  suspension  or  revocation  of  a 
certificate  of  conformity,  a  manufacturer 
that  disagrees  with  EPA's  decision  to 
suspend  or  revoke  a  certificate  may 
request  a  public  hearing  within  15  days 
of  EPA's  suspension  or  revocation 
decision. 

2.  Imports 

As  proposed,  EPA  is  not  listing 
independent  commercial  importers 
(ICIs)  among  the  manufactiu^rs  that 
would  have  to  opt  into  the  National  LEV 
program  for  EPA  to  find  it  in  effect. 
Instead,  ICIs  will  have  the  opportunity 
to  voluntarily  certify  their  vehicles  to 
meet  National  LEV  standards  if  their 
customers  so  desire.  However,  Ids  are 
prohibited  from  participating  in 


averaging,  banking,  or  trading  programs. 
IQs  not  certifying  vehicles  to  National 
LEV  standards  will  continue  to  be 
required  to  meet  the  emissions 
standards  applicable  to  the  year  in 
which  the  vehicle  was  originally 
manufactured. 

EPA  continues  to  believe  that  ICIs 
should  not  be  required  to  opt  into  the 
National  LEV  program  since  they 
generally  do  not  build  new  motor 
vehicles.56  Additionally,  due  to  the  very 
limited  number  of  vehicles,  of  various 
model  years,  that  ICIs  handle,  ICIs 
would  be  unable  to  participate  in  the 
averaging,  banJting,  and  trading 
provisions,  which  require  that  a 
manufecturer  has  subistantial  control 
over  the  certification  categories  (TLEVs, 
LEVs,  etc.)  of  the  vehicles  in  its  fleet. 

3.  In-Use  and  Warranty  Requirements 

As  described  in  the  NPRM,  the  federal 
provisions  regarding  in-use  (recall) 
testing  will  be  used  to  determine 
compliance  with  the  National  LEV 
standards.  These  provisions  are  set  out 
in  40  CFR  part  85,  subpart  S.  The 
vehicle  age  and  mileage  limitations  on 
recall  testing,  as  required  by  sections 
202(d)(1)  and  207(c)  are  not  affected  by 
today's  action.'"'  It  is  not  appropriate  to 
substitute  California's  entire  in-use 
testing  and  recall  program  requirements 
for  the  corresponding  federal  provisions 
as  part  of  the  National  LEV  program 
because  the  two  recall  programs  have 
different  enforcement  goals  based  on 
differences  in  statutory  authority.  In 
addition,  EPA  must  account  for  the 
differences  arising  from  a  compliance 
program  applied  on  a  national  versus  a 
State-specific  level.  However,  EPA  and 
California  will  continue  to  cooi)erate 
wherever  possible  in  their  enforcement 
activities  to  reduce  any  unnecessary 
duplication  and  to  provide  efficient  and 
timely  sharing  of  iidormation. 

There  is  no  additional  burden  on 
manufactiirers  attributable  to  operation 
of  two  enforcement  programs  because 
when  testing  NLEVs  to  determine  their 
compliance  with  the  in-use  standards, 
EPA  will  use,  when  appropriate,  those 
test  procedures  utilized  in  the  National 
LEV  certification  process.  As  discussed 
above,  these  procedures  will  generally 
be  similar  to  California's  procedures.    * 
Thus,  manufactiu^rs  will  not  need  to 
comply  with  two  different  sets  of 
enforcement  testing  procediues. 


^Comments  supported  not  raquiring  Ids  to  opt 
in  to  the  National  L,EV  program. 

"  EPA  does  not  require  any  recall  testing  beyond 
seven  years  or  75,000  miles,  whichever  come*  first, 
for  vehicles  with  a  useful  life  period  often  years 
or  100,000  miles,  or  beyond  seven  years  or  90,000 
miles,  whichever  comes  first,  for  vehicles  with  a 
useful  life  of  1 1  years  or  120.000  miles. 


3'L'  <» 
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In  response  to  manufacturers' 
concerns  over  potential  in-use  fuel 
effects  on  National  LEV  vehicles.  EPA 
has  stated  that  it  would  allow  extra 
vehicle  preconditioning  if  necessary.  It 
is  not  currently  possible  to  determine  an 
appropriate  level  of  additional 
preconditioning,  given  the  uncertainty 
as  to  in-use  fuel  effects  on  National  LEV 
vehicles  and  the  question  as  to  whether 
current  levels  of  preconditioning  are  in 
fact  sufficient  to  alleviate  these  effects. 
Therefore.  EPA  is  not  including  a 
specific  level  of  additional 
preconditioning  in  today's  action. 
However.  EPA's  regulations  allow 
addidonal  preconditioning  for  unusual 
circumstances  when  such  need  is 
demonstrated  by  a  manufacturer.** 
Detrimental  effects  on  National  LEV 
vehicles  from  commercially  available 
fuel  sold  in  the  49  States  could  likely  be 
considered  an  unusual  circumstance. 
Thus,  under  these  regulations  EPA 
expects  to  work  with  manufacturers  to 
determine  the  appropriate  level  of  any 
necessary  additional  vehicle 
preconditioning. 

As  discussed  in  the  proposal,  the 
federal  warranty  and  defect  reporting 
requirements  will  apply  to  National  LEV 
vehicles  as  they  would  to  other  vehicles 
certified  under  the  federal  motor  vehicle 
program. 

Vn.  structure  of  National  LEV 
Regulations 

The  requirements  applicable  to 
NLEVs  are  drawn  largely  from  two 
different  and  complex  sources — the 
current  federal  motor  vehicle  program 
and  California's  existing  LEV  program. 
Given  this,  the  Agency  initially  chose  in 
the  NPRM  to  structure  the  regulations 
such  that  they  referenced,  rather  than 
repeated,  the  two  sources  as  much  as 
possible.  To  accomplish  this,  the 
Agency  created  40  CFR  part  86  subpart 
R  to  serve  as  the  "road  map  "  of  National 
LEV  requirements.  This  new  subpart  has 
several  objectives.  First,  it  details  the 
general  applicability  and  provisions  of 
the  National  LEV  program,  including 
how  auto  manufacturers  opt  into  the 
program  and  under  what  circumstances 
they  can  opt  out  of  the  program.  Second, 
it  details  the  specific  emission 
standards,  fleet  average  NMOG 
standards,  and  averaging,  banking,  and 
trading  provisions  that  apply  to  vehicles 
certified  under  the  program.  As  noted  in 
section  IV.B.l.,  the  emission  standards 
are  identical  to  those  currently  in  place 
in  California,  but  are  explicitly  included 
in  the  regulations.  Because  of 
differences  from  the  provisions  in 
California,  the  NMOG  average  is  also 


»  See  40  CFR  86.132-96(d). 


explicitly  included  in  subpart  R.  While 
the  averaging,  banking,  and  trading 
provisions  are  modeled  after 
California's,  there  are  enough 
differences  in  applying  such  a  program 
nationally  that  they  too  are  included 
specifically  in  the  new  subpart.  Third, 
subpart  R  details  the  regulatory 
requirements  frt)m  the  California  LEV 
program  that  apply  to  National  LEV. 
The  provisions  in  the  existing  federal 
program  generally  remain  applicable  to 
the  National  LEV  program,  except  in 
specific  instances,  detailed  in  subpart  R, 
where  the  California  provisions  are  used 
instead. 

Incorporation  of  provisions  from  the 
California  LEV  program  is  slightly  more 
complex,  and  has  evolved  since  the 
NPRM.  In  general,  the  Agency  has  used 
the  method  of  "incorporation  by 
reference"  (IBR).  The  IBR  method 
allows  federal  agencies  to  publish 
regulations  in  the  Federal  Register  by 
referring  to  materials  already  published 
elsewhere,  rather  than  repeating  that 
information.  The  legal  effect  of  an  BR 
is  that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  has  the  force  and  effect  of 
law.  Material  is  eligible  for  IBR  if 
several  conditions  are  met,  including 
the  criteria  that  the  material  be 
reasonably  available  to  those  affected  by 
the  regulation  and  that  the  volume  of 
material  published  in  the  Federal 
Register  is  substantially  reduced.  Each 
use  of  the  IBR  method  must  be  approved 
by  the  Director  of  the  Federal  Register. 

The  Agency  has  incorporated  by 
reference  in  the  National  LEV 
regulations  a  number  of  California 
regulatory  documents.  These  documents 
are  maintained  by  the  Federal  Register 
and  in  the  public  docket  (see 
ADDRESSES)  as  a  single  bound  document 
titled  "California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle 
Program,  October,  1996."  The  National 
LEV  regulations  detail  the  specific 
California  documents  that  have  been 
incorporated,  as  well  as  the  specific 
sections  within  those  documents  that  do 
not  apply  to  National  LEV,  in  an 
appendix  to  part  86.  Only  those 
California  dociunents  that  can  be 
regarded  as  finalized  regulatory 
documents  with  the  full  force  of  law  can 
be  incorporated  by  reference. 

In  the  NPRM  the  Agency  used  the  IBR 
method  extensively  to  incorporate 
CARB  regulatory  provisions.  Since  then, 
however,  the  Agency  noted  some 
problems  with  this  approach,  including 
a  lack  of  clarity  regarding  exactly  what 
in  the  federal  and  CARB  regulations 
applied  or  did  not  apply  to  the  National 


LEV  program.  Such  problems  arose  in 
particular  when  CARB  regulations 
referenced  federal  regulations,  but 
applied  them  in  a  modified  fashion 
(CARB  regulatory  documents  that  are 
more  "stand-alone"  do  not  present  these 
problems  and  have  been  incorporated 
by  reference  as  described  above).  These 
issues  were  resolved  in  today's  final 
regolations  by  explicitly  including  in 
subpart  R  some  of  the  text  of  CARB 
regulations  and  specifying  how  and 
under  what  circumstances  that  text 
should  apply. 

Vm.  Technical  Correction  to 
Maintenance  Instructions 

This  final  rule  also  makes  a  technical 
correction  to  regulations  mandating  that 
manufacturers  provide  purchasers  with 
instructions  regarding  the  proper 
maintenance  and  use  of  vehicles.  On 
August  9,  1995.  EPA  published  in  the 
Federal  Register  (60  PR  40474)  a  rule 
requiring  that  information  for  use  in 
emission-related  repairs  be  made 
available  to  the  service  and  repair 
industry  ("the  service  information 
rule").  The  regulations  promulgated  in 
that  rule  were  placed  in  paragraph  (g)  of 
40  CFR  §  86.094-38,  which  provides  the 
requirements  for  Maintenance 
Instructions  for  1994  and  later  model 
year  vehicles.  Paragraphs  (a)  through  (f) 
of  that  section  were  to  be  unchanged 
from  the  preexisting  requirements  for 
Maintenance  Instructions  provided  in 
§  86.087-38.  However,  EPA 
inadvertantly  did  not  include  a 
reference  to  the  preexisting  regulations 
when  it  promulgated  §  86.094-38  (a) 
through  (f).  Specifically,  EPA  generally 
would  use  the  designation  "(Reserved]. 
For  guidance  see  §  86.087-38  (a)-(f)"  to 
indicate  the  incorporation  of  earlier 
regulatory  language.  However,  the 
promulgated  rule  states  only  that 
§86.094-38  (a)-(f)  are  "(Reserved)." 
without  reference  to  the  earlier 
regulatory  language.  This  may  have 
caused  some  confusion  regarding 
whether  the  preexisting  regulations 
were  still  in  effect  beginning  in  the  1994 
model  year.  This  technical  amendment 
clarifies  that  EPA  did  not  intend  to 
remove  the  preexisting  requirements  for 
maintenance  instructions  when  it 
promulgated  the  service  information 
rule. 

EPA  is  promulgating  this  technical 
amendment  as  a  final  rule  imder  the 
good  cause  exception  in  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
Notice  and  public  procedure  for  this 
technical  amendment  are  urmecessary 
and  contrary  to  the  public  interest 
because  this  amendment  merely  corrects 
an  obviously  unintended  error  in  the 


UMI 
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regulations.  At  no  time  during  the 
service  information  rulemaking  did  EPA 
state  its  intention  to  remove  the 
preexisting  maintenance  instructions 
requirements  from  the  regulations;  nor 
was  such  a  significant  change 
contemplated  or  requested.  Therefore, 
this  technical  change  merely  clarifies 
that  regulations  already  in  existence 
were  not  inadvertantly  deleted  in  the 
service  information  rule.  EPA  does  not 
expect  any  objection  to  this  technical 
correction.  Moreover,  because  these 
regulations  are  applicable  to  current 
model  year  families,  EPA  believes  it  is 
in  the  public  interest  to  promulgate  this 
technical  amendment  as  soon  as 
possible. 

K.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  annual  impacts  on 
the  economy  that  are  likely  to  exceed 
$100  million.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  resf>onse  to  OMB  suggestions  or 
reconmiendations  will  be  dociunented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Only 
manufacturers  of  motor  vehicles,  a 


group  which  does  not  contain  a 
substantial  number  of  small  entities, 
will  have  to  comply  with  the 
requirements  of  this  rule. 

C.  Unfunded  Mandates  Reform  Act 

Under  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA),  EPA  generally  must  prepare  a 
written  statement  to  accompany  any 
proposed  or  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year. 

EPA  has  determined  that  the  written 
statement  requirements  of  sections  202 
and  205  of  UMRA  do  not  apply  to 
today's  rule,  and  thus  does  not  require 
EPA  to  conduct  further  analyses 
pursuant  to  those  requirements. 
National  LEV  is  not  a  federal  mandate 
because  it  does  not  impose  any 
enforceable  duties  and  because  it  is  a 
voluntary  program.  Because  National 
LEV  would  not  impose  a  federal 
mandate  on  any  party,  section  202  does 
not  apply  to  this  rule.  Even  if  these 
imfundml  mandates  provisions  did 
apply  to  this  rule,  they  are  met  by  the 
Regulatory  Impact  Analysis  prepared 
pursuant  to  Executive  Order  12866  and 
contained  in  the  docket. 

Section  203  requires  EPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  EPA  has  not  prepared  such  a 
plan  because  small  governments  would 
not  be  significantly  or  uniquely 
impacted  by  the  rule. 

D.  Congressional  Review  of  Agency 
Rulemaking 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Reform  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  OMB  has 
designated  this  a  "major  rule"  as 
defined  in  section  80412)  of  the  APA,  as 
amended. 

E.  Reporting  and  Recordkeeping 
Requirements 

The  Information  Collection  Request 
(ICR)  in  this  rule  has  been  submitted  for 
approval  to  the  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  ICR  document  has  been 
prepared  by  EPA  (ICR  No.  1761.02)  and 
a  copy  may  be  obtained  from  Sandy 


Farmer,  OPPE  Regulatory  Information 
Division.  EPA,  401  M  St.,  SW  (Mail 
Code  2137),  Washington,  DC  20460  or 
by  calling  (202)  260-2740.  The 
information  requirements  are  not 
effective  until  OMB  approves  them. 

The  information  collection  woidd  be 
conducted  to  support  the  averaging, 
banking  and  trading  provisions 
included  in  the  National  LEV  program. 
These  averaging,  banking  and  trading 
provisions  would  give  automobile 
manufacturers  a  measure  of  flexibility  in 
meeting  the  fleet  average  NMOG 
standards.  EPA  would  use  the  reported 
data  to  calculate  credits  and  debits  and 
otherwise  ensure  compliance  with  the 
applicable  production  levels.  When  a 
manu&cturer  has  opted  into  the 
voluntary  National  LEV  program, 
reporting  would  be  mandatory  as  per 
the  regulations  included  in  this 
rulemaking.  This  rulemaking  would  not 
change  the  requirements  regarding 
confidentiality  claims  for  submitted 
information,  which  are  generally  set  out 
in  40  CFR  part  2. 

The  information  collection  burden 
associated  with  this  rule  (testing,  record 
keeping  and  reporting  requirements)  is 
estimated  to  average  241.3  hours 
annually  for  a  typical  manufacturer.  It  is 
expected  that  approximately  25 
manufacturers  will  provide  an  annual 
report  to  EPA.  However,  the  hours  spent 
annually  on  information  collection 
activities  by  a  given  manufacturer 
depends  upon  manufacturer-specific 
variables,  such  as  the  number  of  engine 
families,  production  changes,  emissions 
defects,  and  so  forth. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  estimate  also 
includes  the  time  needed  to:  Review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  taxd  systems  for 
the  piuposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  c\irrentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
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Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W..  Washington, 
D.C.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W.,  Washington,  D.C.  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence . 

X.  Statutory  Authority 

The  promulgation  of  these  regulations 
is  authorized  by  sections  202.  203,  204, 
205,  206.  207.  208  and  301  of  the  Clean 
Air  Act  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  (42 
U.S.C.  7521.  7522.  7523,  7524.  7525. 
7541.  7542.  and  7601). 

XI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
EPA  hereby  finds  that  these  regulations 
are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  within  60  days  of 
publication  in  the  Federal  Register. 
Under  section  307(b)(2)  of  the  Act.  the 
requirements  which  are  the  subject  of 
today's  rule  may  not  be  challenged  later 
in  judicial  proceedings  brought  by  EPA 
to  enforce  these  requirements.  This 
rulemaking  and  any  petitions  for  review 
are  subject  to  the  provisions  of  section 
307(d)  of  the  Clean  Air  Act. 


List  of  Subjects 

40  CFR  Part  85 

Confidential  business  information. 
Imports.  Labeling.  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements,  Research.  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Incorporation  by  reference. 
LabeHng.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  2. 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1 .  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7521.  7522.  7524. 
7525,  7541.  7542,  and  7601(a). 

Subpart  P — [Amended] 

2.  Section  85.1515  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§85.1515    Emission  standards  and  test 
procedures  applicabie  to  imported 
nonconforming  motor  vehicles  and  motor 
vehicle  engines. 

***** 

(c)  Nonconforming  motor  vehicles  or 
motor  vehicle  engines  of  1994  OP  model 
year  and  later  conditionally  imported 


pursuant  to  §  85.1505  or  §  85.1509  shall 
meet  all  of  the  emission  standards 
specified  in  40  CFR  part  86  for  the 
model  year  in  which  the  motor  vehicle 
or  motor  vehicle  engine  is  modified.  At 
the  option  of  the  ICI,  the  nonconforming 
motor  vehicle  may  comply  with  the 
emissions  standards  in  40  CFR  86.1708- 
97  or  86.1709-97,  as  applicable  to  a 
Ught-duty  vehicle  or  light  light-duty 
truck,  in  lieu  of  the  otherwise  applicable 
emissions  standards  specified  in  40  CFR 
part  86  for  the  model  year  in  which  the 
nonconforming  motor  vehicle  is 
modified.  The  provisions  of  40  CFR 
86.1710-97  do  not  apply  to  imported 
nonconforming  motor  vehicles.  The 
useful  life  specified  in  40  CFR  part  86 
for  the  model  year  in  which  the  motor 
vehicle  or  motor  vehicle  engine  is 
modified  is  applicable  where  useful  life 
is  not  designated  in  this  subpart. 


PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

3.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  74Dl-7671(q). 

4.  Section  86.1  is  amended  by  revising 
the  entry  for  ASTM  E29-90  in  the  table 
in  paragraph  (b)(1)  and  by  adding  an 
entry  after  the  existing  entry  to  the  table 
in  paragraph  (b)(4).  to  read  as  follows: 

§  86.1    Reference  materials. 


(b) 
(1) 


Document  number  and  name 


ASTM  E29-90.  Standard  Practice  for  Using  Significant  Digits  in  Test 
Data  to  Determine  Conformarx^e  with  Specifications. 


40  CFR  part  86  reference 


86.609-64;  86.609-96;  86.609-97;  86.609-98;  86.1009-84;  86.1009- 
96;  86.1442;  86.T708-97;  86.1709-97;  86.1710-97;  86.1728-97. 


(4)* 


Document  numtwr  and  name 


40  CFR  part  86  refererK« 


California  Regulatory  Requirements  Applicabie  to  the  National  Low 
Emission  Vehicle  Program.  October.  1996 


86.608-97;  86.608-98;  86.612-97;  86.1008-97;  86.1012-97;  86.1702- 
97;  86.1708-97;  86.1709-97;  86.1717-97;  86.1735-97;  86.1771-97; 
86.177&-97;  86.1776-97;  86.1777-97;  Appendix  XVI;  Appendix 
XVII. 
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Subpart  A— {Amended] 

5.  Section  86.082-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  86.082-2    Definitions. 

(a)  The  definitions  of  this  section 
apply  to  this  subpart  and  also  to 
subparts  B,  D,  I.  and  R  of  this  part. 
*        *        •        •        * 

6.  Section  86.085-37  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 


§88.085-37 
engines. 


Production  vehicies  and 


t 


(b)(1)  Any  manufacturer  of  light-duty 
vehicles  or  light-duty  trucks  obtaining 
certification  under  this  part  shall  notify 
the  Administrator,  on  a  yearly  basis,  of 
the  number  of  vehicles  domestically 
produced  for  sale  in  the  United  States 
and  the  number  of  vehicles  produced 
and  imported  for  sale  in  the  United 
States  during  the  preceding  year.  Such 
information  shall  also  include  the 
number  of  vehicles  produced  for  sale 
pursuant  to  §  88.204-94(b)  of  this 
chapter.  A  manufactiu^r  may  elect  to 
provide  this  information  every  60  days 
instead  of  yearly  by  combining  it  with 
the  notification  required  under 
§  86.079-36.  The  notification  must  be 
submitted  30  days  after  the  close  of  the 
reporting  period.  A  manufacturer  may 
combine  the  information  required  under 
§  86.1712(b)  with  the  information 
included  in  paragraphs  (b)(1)  (i)  through 
(iv)  of  this  section  into  the  report 
required  under  this  section.  The  vehicle 
production  information  required  shall 
be  submitted  as  follows: 

*  •        »        *        • 

7.  Section  86.090-2  is  amended  by 
revising  the  definition  for  "Flexible  fuel 
vehicle  (or  engine)"  and  adding  a  new 
definition  in  alphabetical  order  for 
"Dual  fuel  vehicle  (or  engine)"  to  read 
as  follows: 

§86.090-2    Definitions. 

*  «         *         *         • 

Dual  fuel  vehicle  (or  engine)  means 
any  motor  vehicle  (or  motor  vehicle 
engine)  engineered  and  designed  to  be 
operated  on  two  different  fuels,  but  not 
on  a  mixture  of  fuels. 

•  •        •        •        • 

Flexible  fuel  vehicle  (or  engine)  means 
any  motor  vehicle  (or  motor  vehicle 
engine)  engineered  and  designed  to  be 
operated  on  any  mixture  of  two  or  more 
different  fuels. 

•  »        •        *        * 

8.  Section  86.094-38  is  amended  by 
adding  introductory  text  and  revising 
paragraphs  (a)  through  (f),  to  read  as 
followt: 


.,  o6.094-38    Maintenance  instructions. 

Section  86.094-38  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.087-38.  Where  a 
paragraph  in  §  86.087-38  is  identical 
and  applicable  to  §  86.094-38,  tbis  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§86.087-38.". 

(a)  through  (f)  [Reserved].  For 
guidance  see  §  86.087-38. 
•        •        •        *        * 

9.  Section  86.096-30  is  amended  by 
adding  paragraphs  (a)(19)  through 
(a)(22)  to  read  as  follows: 


§86.096-30    Certification. 

«         •         •         *         * 

(a)  *  *  • 

(19)  For  all  light-duty  vehicles  and 
li^t  light-duty  trucks  certified  to 
standards  under  §§  86.1710  through 
86.1712,  the  provisions  of  paragraphs 
(a)(19)  (i)  through  (iv)  of  this  section 
apply. 

(i)  All  certificates  issued  are 
conditional  upon  manufactiuer 
compliance  with  all  provisions  of 
§§86.1710  through  86.1712  both  during 
and  after  model  year  production. 

(ii)  Failure  to  meet  the  requirements 
of  §  86.1710  (a)  through  (d)  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  the  vehicles  sold  in 
violation  of  the  fleet  average  NMOG 
standard  shall  not  be  covered  by  the 
certificate. 

(iii)  The  manufactiu«r  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(iv)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate 
because  of  a  violation  of  this  condition 
of  the  certificate  will  continue  to  be 
held  to  the  standards  stated  in  the 
certificate  that  would  have  otherwise 
applied  to  the  vehicles. 

(201  For  all  light-duty  vehicles  and 
light  light-duty  trucks  certified  to 
standards  under  §§  86.1710  through 
86.1712,  the  provisions  of  paragraphs 
(a)(20)  (i)  through  (iv)  of  this  section 
apply. 

(i)  All  certificates  issued  are 
conditional  upon  manufacturer 
compliance  with  all  provisions  of 
§§  86.1710  through  86.1712  both  during 
and  after  model  year  production. 

(ii)  Failiure  to  comply  fully  with  the 
prohibition  against  a  manufacturer 
selling  credits  that  it  has  not  generated 
or  are  not  available,  as  specified  in 

§  86.1710(e),  will  be  considered  to  be  a 

failure  to  satisfy  the  conditions  upon 

which  the  certificate(s)  was  issuwi  and 


the  vehicles  sold  in  violation  of  this 
prohibition  shall  not  be  covered  by  the 
certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(iv)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate 
because  of  a  violation  of  this  condition 
of  the  certificate  will  continue  to  be 
held  to  the  standards  stated  in  the 
certificate  that  would  have  otherwise 
applied  to  the  vehicles. 

(21)  For  all  light-duty  vehicles  and 
light  light-duty  trucks  certified  to 
standards  under  §§  86.1710  through 
86.1712,  the  provisions  of  paragraphs 
(a)(21)  (i)  through  (iv)  of  this  section 

apply. 

fi)  All  certificates  issued  are 
conditional  upon  manufacturer 
compliance  with  all  provisions  of 
§§  86.1710  through  86.1712  both  during 
and  after  model  year  production. 

(ii)  Failure  to  comply  fully  with  the 
prohibition  against  offering  for  sale  Tier 
1  vehicles  and  TLEVs  in  the  Northeast 
Trading  Region,  as  defined  in  §  86.1702. 
after  model  year  2000  if  vehicles  with 
the  same  engine  families  are  not 
certified  and  offered  for  sale  in 
California  in  the  same  model  year,  as 
specified  in  §  86.1711(a),  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(8) 
was  issued  and  the  vehicles  sold  in 
violation  of  this  prohibition  shall  not  be 
covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(iv)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate 
because  of  a  violation  of  this  condition 
of  the  certificate  will  continue  to  be 
held  to  the  standards  stated  in  the 
certificate  that  would  have  otherwise 
applied  to  the  vehicles. 

(22)  For  all  light-duty  vehicles  and 
li^t  light-duty  trucks  certified  to 
standards  under  §§86.1710  through 
86.1712,  the  provisions  of  paragraphs 
(a)(22)  (i)  through  (iv)  of  this  section 

apply. 

fi)  All  certificates  issued  are 
conditional  upon  manufactiuer 
compliance  with  all  provisions  of 
§§  86.1710  through  86.1712  both  during 
and  after  model  year  production. 

(ii)  Failure  to  comply  ftiUy  with  the 
prohibition  against  selling  Tier  1 
vehicles  and  TLEVs  in  the  Northeast 
Trading  Region,  as  defined  in  §  86.1702, 
in  excess  of  five  percent  of  the  industry- 
wide fleet,  as  specified  in§86.171l(b). 
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will  be  considered  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued  and  the  vehicles  sold  in 
violation  of  this  prohibition  shall  not  be 
covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(iv)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate 
because  of  a  violation  of  this  condition 
of  the  certificate  will  continue  to  be 
held  to  the  standards  stated  in  the 
certificate  that  would  have  otherwise 
applied  to  the  vehicles. 
*        •        •         •         • 

10.  A  new  §  86.097-1  is  added  to 
subpart  A  to  read  as  follows: 

{86.097-1    General  applicability. 

Section  86.097-1  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.094-1.  Where  a 
paragraph  in  §  86.094-1  is  identical  and 
applicable  to  §  86.097-1,  this  may  be 
indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§86.094-1.". 

(a)  through  (b)  [Reserved).  For 
guidance  see  §  86.094-1. 

(c)  National  Low  Emission  Vehicle 
Program  for  light-duty  vehicles  and  light 
light-duty  trucks.  A  manufacturer  may 
elect  to  certify  1997  and  later  model 
year  light-duty  vehicles  and  light  light- 
duty  trucks  to  the  provisions  of  the 
National  Low  Emission  Vehicle  Program 
contained  in  subpart  R  of  this  part. 
Subpart  R  of  this  part  is  applicable  only 
to  those  manufacturers  that  opt  into  the 
National  Low  Emission  Vehicle 
Program,  under  the  provisions  of  that 
subpart,  and  that  have  not  exercised  a 
valid  opt-out  from  the  NLEV  Program 
that  has  gone  into  effect  under  the 
provisions  of  §86.1705  (d)  and  (e).  All 
provisions  of  this  subpart  are  applicable 
to  vehicles  certified  pursuant  to  subpart 
R  of  this  part,  except  as  specifically 
noted  in  subpart  R  of  this  part. 

(d)  [Reserved] 

(e)  through  (fl  [Reserved).  For 
guidance  see  §  86.094-1. 

Subpart  B — [Amended] 

11.  Section  86.101  is  amended  by 
adding  a  paragraph  (c)  to  read  as 
follows: 

$  86. 1 01    General  applicability. 

*         *         •         *         • 

(c)  National  Low  Emission  Vehicle 
Program  for  light-duty  vehicles  and  light 
light-duty  trucks.  A  manufacturer  may 
elect  to  certify  1997  and  later  model 


year  light-duty  vehicles  and  light  light- 
duty  trucks  to  the  provisions  of  the 
National  Low  Emission  Vehicle  Program 
contained  in  subpart  R  of  this  part. 
Subpart  R  of  this  part  is  applicable  only 
to  those  manufacturers  that  opt  into  the 
National  Low  Emission  Vehicle 
Program,  under  the  provisions  of 
subpart  P  of  this  part,  and  that  have  not 
exercised  a  valid  opt-out  from  the  NLEV 
Program,  which  opt  out  has  gone  into 
effect  under  the  provisions  of 
§  86.1705(d)  and  (e).  All  provisions  of 
this  subpart  are  applicable  to  vehicles 
certified  pursuant  to  subpart  R  of  this 
part,  except  as  specifically  noted  in 
subpart  R  of  this  part. 

Subpart  G — [Amended] 

12.  Section  86.601-84  is  amended  by 
designating  the  existing  text  as 
introductory  text,  by  adding  paragraph 
(a),  and  by  adding  and  reserving 
paragraph  (b)  to  read  as  follows: 

§86.601-84    Applicability. 

***** 

(a)  Section  numbering;  construction. 
(1)  The  model  year  of  initial 
applicability  is  indicated  by  the  two 
digits  following  the  hyphen  of  the 
section  number.  A  section  remains  in 
effect  for  subsequent  model  years  until 
it  is  superseded. 

(2)  A  section  reference  without  a 
model  year  suffix  shall  be  interpreted  to 
be  a  reference  to  the  section  applicable 
to  the  appropriate  model  year. 

(b)  [Reserved] 

13.  Section  86.602-97  is  added  to 
subpart  G  to  read  as  follows: 

§86.602-67    Definitions. 

-    Section  86.602-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.602-84.  Where  a 
paragraph  in  §  86.602-84  is  identical 
and  applicable  to  §  86.602-97,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§86.602-84." 

(a)  through  (b)(8)  [Reserved).  For 
guidance  see  §  86.602-84. 

(b)(9)  Executive  Officer  means  the 
Executive  Officer  of  the  California  Air 
Resources  Board  or  his  or  her 
authorized  representative. 

(10)  Executive  Order  means  the 
document  the  Executive  Officer  grants  a 
manufacturer  for  an  engine  family  that 
certifies  the  manufacturer  has  verified 
that  the  engine  family  complies  with  all 
applicable  standards  and  requirements 
pursuant  to  Title  13  of  the  California 
Code  of  Regulations. 

(11)  50-state  engine  family  means  an 
engine  family  that  meets  both  federal 
and  California  Air  Resources  Board 


motor  vehicle  emission  control 
regulations  and  has  received  a  federal 
certificate  of  conformity  as  well  as  an 
Executive  Order. 

14.  Section  86.602-98  is  amended  by 
adding  paragraphs  (b)(9)  through  (b)(ll) 
to  read  as  follows: 

§86.602-^    Definitions. 

***** 

(b)*  *  * 

(9)  Executive  Officer  means  the 
Executive  Officer  of  the  California  Air 
Resources  Board  or  his  or  her 
authorized  representative. 

(10)  Executive  Order  means  the 
document  the  Executive  Officer  grants  a 
manufacturer  for  an  engine  family  that 
certifies  the  manufacturer  has  verified 
that  the  engine  family  complies  with  all 
applicable  standards  and  requirements 
pursuant  to  Title  13  of  the  California 
Code  of  Regulations. 

(11)  50-state  engine  family  means  an 
engine  family  that  meets  both  federal 
and  California  Air  Resources  Board 
motor  vehicle  emission  control 
regulations  and  has  received  a  federal 
certificate  of  conformity  as  well  as  an 
Executive  Order. 

15.  Section  86.603-97  is  added  to 
subpart  G  to  read  as  follows: 

§86.603-67    Test  orders. 

Section  86.603-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.603-88.  Where  a 
paragraph  in  §  86.603-88  is  identical 
and  applicable  to  §  86.603-97,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.603-88." 

(a)  through  (e)  [Reserved].  For 
guidance  see  §  86.603-88. 

(f)  In  the  event  evidence  exists 
indicating  an  engine  family  is  in 
noncompliance,  the  Administrator  may, 
in  addition  to  other  powers  provided  by 
this  section,  issue  a  test  order  specifying 
the  engine  family  the  manufacturer  is 
required  to  test. 

16.  Section  86.603-98  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§86.603-68    Test  orders. 

(f)  In  the  event  evidence  exists 
indicating  an  engine  family  is  in 
noncompliance,  the  Administrator  may, 
in  addition  to  other  powers  provided  by 
this  section,  issue  a  test  order  specifying 
the  engine  family  the  manufacturer  is 
required  to  test. 

17.  Section  86.608-97  is  added  to 
subpart  G  to  read  as  follows: 

§  86.608-97    Test  procedures. 

Section  86.608-97  includes  text  that 
specifies  requirements  that  differ  from 
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those  specified  in  §§  86.608-90  and 
86.608-96.  Where  a  paragraph  in 
§  86.608-90  or  §  86.608-96  is  identical 
and  applicable  to  §  86.608-97,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§  86.608-90."  or  "(Reserved).  For 
guidance  see  §  86.608-96." 

(a)  The  prescribed  test  procedures  eire 
the  Federal  Test  Procedure,  as  described 
in  subpart  B  and/or  subpart  R  of  this 
part,  whichever  is  applicable,  the  cold 
temperature  CO  test  procedure  as 
described  in  subpart  C  of  this  part,  and 
the  Certification  Short  Test  procedure  as 
described  in  subpart  O  of  this  part 
Where  the  manufacturer  conducts 
testing  based  on  the  requirements 
specified  in  Chapter  1  or  Chapter  2  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996).  the  prescribed  test  procedures  are 
the  procedures  cited  in  the  previous 
sentence,  or  substantially  similar 
procedures,  as  determined  by  the 
Administrator.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  are  incorporated  by  reference 
(see  §  86.1).  For  purp>oses  of  Selective 
Enforcement  Audit  testing,  the 
manufacturer  shall  not  be  required  to 
perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emission  testing,  except  as 
specified  in  paragraph  (a)(2)  of  this 
section. 

(1)  [Reserved).  For  guidance  see 
§  86.608-96. 

(2)  The  following  exceptions  to  the 
test  procedures  in  subpart  B  and/or 
subpart  R  of  this  part  are  applicable  to 
Selective  Enforcement  Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §  86.113, 
or,  for  vehicles  certified  to  the  National 
LEV  standards,  the  specifications  of 
§86.1771.  Otherwise,  the  manufacturer 
may  use  fuels  other  than  those  specified 
in  this  section  only  with  the  advance 
approval  of  the  Administrator. 

lii)  [Reserved).  For  guidance  see 
§  86.608-90. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  Selective 
Enforcement  Audit  test  vehicles  other 
than  the  preconditioning  specified  in 
§  86.132,  or  §  86.1773  for  vehicles 
certified  to  the  National  LEV  standards, 
only  if  the  additional  preconditioning 
had  been  performed  on  certification  test 
vehicles  of  the  same  configuration. 

(a)(2){lv)  through  (a)(2)(vii) 
[Reserved).  For  guidance  see  §  86.608- 
90. 


(a)(2)(viii)  The  manufacturer  need  not 
comply  with  §  86.142,  or  §  86.1775, 
since  the  records  required  therein  are 
provided  under  other  provisions  of  this 
subpart  G. 

(a)(2)(ix)  through  (a)(3)  [Reserved]. 
For  guidance  see  §  86.608-90. 

(a)(4)  [Reserved].  For  guidance  see 
§  86.608-96. 

(b)  through  (i)  (Reserved).  For 
guidance  see  §  86.608-90. 

18.  Section  86.608-98  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(2)  introductory  text,  (a)(2)(i), 
(a)(2)(iii),  and  (a)(2)(viii),  to  read  as 
follows: 

§86.608-8&     i  est  pf ocaOiires. 

(a)  The  prescribed  test  procedures  are 
the  Federal  Test  Procedure,  as  described 
in  subpart  B  and/or  subpart  R  of  this 
part,  whichever  is  applicable,  the  cold 
temperature  CO  test  procedure  as 
described  in  subpart  C  of  this  part,  and 
the  Certification  Short  Test  procedure  as 
described  in  subpart  O  of  this  part 
Where  the  manufactiu^r  conducts 
testing  based  on  the  requirements 
specified  in  Chapter  1  or  Chapter  2  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996),  the  prescribed  test  procediues  are 
the  procedures  cited  in  the  previous 
sentence,  or  substantially  similar 
procedures,  as  determined  by  the 
Administrator.  The  California 
Regvdatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  are  incorporated  by  reference 
(see  §  86.1).  For  purposes  of  Selective 
Enforcement  Audit  testing,  the 
manufacturer  shall  not  be  required  to 
perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emission  testing,  other  than 
refueling  emissions  testing,  except  as 
specified  in  paragraph  (a)(2)  of  this 
section. 
•        •        •        •        • 

(2)  The  following  exceptions  to  the 
test  procediues  in  subpart  B  and/or 
subpart  R  of  this  part  are  applicable  to 
Selective  Enforcement  Audit  testing: 

(i)  For  mileage  accumulation,  the 
manu&cturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  acciunulation  fuels  of  §  86.113, 
or,  for  vehicles  certified  to  the  National 
LEV  standards,  the  specifications  of 
§86.1771.  Otherwise,  the  manufacturer 
may  use  fuels  other  than  those  specified 
in  this  section  only  with  the  advance 
approval  of  the  Administrator. 

(iii)  The  manufactiu«r  may  perform 
additional  preconditioning  on  Selective 
Enforcement  Audit  test  vehicles  other 


than  the  preconditioning  specified  in 
§  86.132,  or  §  86.1773,  for  vehicles 
certified  to  the  National  LEV  standards 
only  if  the  additional  preconditioning 
was  performed  on  certification  test 
vehicles  of  the  same  configuration. 

(viii)  The  manufacturer  need  not 
comply  with  §86.142,  §86.155.  or 
§  86.1775,  since  the  records  required 
therein  are  provided  under  other 
provisions  of  this  subpart  G. 
•        •        *        •        • 

19.  Section  86.609-97  is  added  to 
subpart  G  to  read  as  follows: 

S  86.609-07    CalcuUrtton  and  reporting  of 
MSI  rssuns. 

Section  86.609-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §§  86.609-84  and 
86.609^96.  Where  a  paragraph  in 
§  86.609-A4  or  §  86.609-96  is  identical 
and  applicable  to  §  86.60»-97,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.609-84."  or  "fkeservedj.  For 
guidance  see  §  86.609-96." 

(a)  through  (b)  [Reserved).  For 
gwdance  see  §  86.609-96. 

(c)  Final  deteriorated  test  results — (1) 
For  each  test  vehicle.  The  final 
deteriorated  test  results  for  each  test 
vehicle  tested  according  to  subpart  B, 
subpart  C,  or  subpart  R  of  this  part  are 
calculated  by  first  multiplying  or 
adding,  as  appropriate,  the  final  test 
results  by  or  to  the  appropriate 
deterioration  factor  derived  from  the 
certification  process  for  the  engine  or 
evaporative/refueling  family  and  model 
year  to  which  the  selected  configuration 
belongs,  and  then  by  multiplying  by  the 
appropriate  reactivity  adjustment  factor, 
if  applicable,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  emission  standard. 
Rounding  is  done  in  accordance  with ' 
the  Rounding-Ofi^  Method  s(>ecified  in 
ASTM  E29-90,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Cteta  to 
Determine  Conformance  with 
Specifications.  This  procedure  is 
incorporated  by  reference  (see  §  86.1). 
For  the  purpose  of  this  paragraph  (c),  if 
a  multiplicative  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  one,  that 
deterioration  factor  is  one.  If  an  additive 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than 
zero,  that  deterioration  factor  will  be 
zero. 

(c)(2)  [Reserved].  For  guidance  see 
§  86.609-96. 

(d)  [Reserved].  For  guidance  see 
§  86.609-84. 
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20.  Section  86.609-98  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

S  86.609-06    Calcuiation  and  reporting  of 
iMtresutts. 


(c)  *   *  • 

(1)  For  each  test  vehicle.  The  final 
deteriorated  test  results  for  each  light- 
duty  vehicle  tested  for  exhaust 
emissions  and/or  refueling  emissions 
according  to  subpart  B,  subpart  C,  or 
subpart  R  of  this  part  are  calculated  by 
first  multiplying  or  adding,  as 
appropriate,  the  final  test  results  by  or 
to  the  appropriate  deterioration  factor 
derived  from  the  certification  process 
for  the  engine  or  evaporative/refueling 
family  and  model  year  to  which  the 
selected  configuration  belongs,  and  then 
by  multiplying  by  the  appropriate 
reactivity  adjustment  factor,  if 
applicable,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  emission  standard. 
Rounding  is  done  in  accordance  with 
the  Rounding-Off  Method  specified  in 
ASTM  E29-90,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications.  This  procedure  has  been 
incorporated  by  reference  (see  §  86.1). 
For  the  purpose  of  this  paragraph  (c),  if 
a  multiplicative  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  one,  that 
deterioration  factor  is  one.  If  an  additive 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than 
zero,  that  deterioration  factor  will  be 
zero. 


21.  Section  86.612-97  is  added  to 
subpart  G  to  read  as  follows: 

§  86.612^7    Suspension  and  revocation  of 
certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
immediately  suspended  with  respect  to 
any  vehicle  failing  pursuant  to 
§  86.610(b)  effective  from  the  time  that 
testing  of  that  vehicle  is  completed. 

(b)(1)  Selective  Enforcement  Audits. 
The  Administrator  may  suspend  the 
certificate  of  conformity  for  a 
configuration  that  does  not  pass  a 
Selective  Enforcement  Audit  pursuant 
to  §  86.610-98(c)  based  on  the  first  test, 
or  all  tests,  conducted  on  each  vehicle. 
This  suspension  will  not  occur  before 
ten  days  after  failure  to  pass  the  audit. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  The  Administrator  may 
suspend  the  certificate  of  conformity  for 
a  50-state  family  or  configuration  tested 
in  accordance  with  procedures 
prescribed  under  §  86.608  that  the 
Executive  Officer  has  determined  to  be 


in  non-compliance  with  one  or  more 
applicable  pollutants  based  on  the 
requirements  specified  in  Chapter  1  or 
Chapter  2  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Einission  Vehicle  Program 
(October,  1996),  if  the  results  of  vehicle 
testing  conducted  by  the  manufacturer 
do  not  meet  the  acceptable  quality  level 
criteria  pursuant  to  §  86.610.  The 
California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  are  incorporated  by  reference  (see 
§  86.1).  A  vehicle  that  is  tested  by  the 
manufacturer  pursuant  to  California 
Assembly-Line  Quality  Audit  Test 
Procedures,  in  accordance  with 
procedures  prescribed  under  §  86.608, 
and  determined  to  be  a  failing  vehicle 
will  be  treated  as  a  failed  vehicle 
described  in  §  86.610(b),  unless  the 
manufacturer  can  show  that  the  vehicle 
would  not  be  considered  a  failed  vehicle 
using  the  test  procedures  specified  in 
§  86.608.  This  suspension  will  not  occur 
before  ten  days  after  the  manufacturer 
receives  written  notification  that  the 
Administrator  has  determined  the  50- 
state  family  or  configuration  exceeds 
one  or  more  applicable  federal 
standards. 

(c)(1)  Selective  Enforcement  Audits.  If 
the  results  of  vehicle  testing  pursuant  to 
the  requirements  of  this  subpart 
indicates  the  vehicles  of  a  particular 
configuration  produced  at  more  than 
one  plant  do  not  conform  to  the 
regulations  with  respect  to  which  the 
certificate  of  conformity  was  issued,  the 
Administrator  may  suspend  the 
certificate  of  conformity  with  respect  to 
that  configuration  for  vehicles 
manufactured  by  the  manufacturer  in 
other  plants  of  the  manufacturer. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  If  the  Administrator 
determines  that  the  results  of  vehicle 
testing  pursuant  to  the  requirements 
specified  in  Chapter  1  or  Chapter  2  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  and  the  procedures  prescribed  in 
§  86.608  indicate  the  vehicles  of  a 
particular  50-state  engine  family  or 
configuration  produced  at  more  than 
one  plant  do  not  conform  to  applicable 
federal  regulations  with  respect  to 
which  a  certificate  of  conformity  was 
issued,  the  Administrator  may  suspend, 
pursuant  to  paragraph  (b)(2)  of  this 
section,  the  certificate  of  conformity 
with  respect  to  that  engine  family  or 
configuration  for  vehicles  manufactured 
in  other  plants  of  the  manufacturer.  The 
California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 


1996)  are  incorporated  by  reference  (see 
§86.1). 

(d)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  any 
suspension  or  revocation  of  a  certificate 
of  conformity  in  whole  or  in  part: 
Except,  that  the  certificate  of  conformity 
is  immediately  suspended  with  respect 
to  any  vehicle  failing  pursuant  to 
§  86.610(b)  and  as  provided  for  in 
paragraph  (a)  of  this  section. 

(e)(1)  Selective  Enforcement  Audits. 
The  Administrator  may  revoke  a 
certificate  of  conformity  for  a 
configuration  when  the  certificate  has 
been  suspended  pursuant  to  paragraph 
(b)(1)  or  (c)(1)  of  this  section  if  the 
proposed  remedy  for  the  nonconformity, 
as  reported  by  the  manufacturer  to  the 
Administrator,  is  one  requiring  a  design 
change(s)  to  the  engine  and/or  emission 
control  system  as  described  in  the 
Application  for  Certification  of  the 
affected  configuration. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  The  Administrator  may 
revoke  a  certificate  of  conformity  for  an 
engine  family  or  configuration  when  the 
certificate  has  been  suspended  pursuant 
to  paragraph  (b)(2)  or  (c)(2)  of  this 
section  if  the  proposed  remedy  for  the 
nonconformity,  as  reported  by  the 
manufactiuer  to  the  Executive  Officer 
and/or  the  Administrator,  is  one 
requiring  a  design  change(s)  to  the 
engine  and/or  emission  control  system 
as  described  in  the  Application  for 
Certification  of  the  affected  engine 
family  or  configuration. 

(f)  Once  a  certificate  has  been 
suspended  for  a  failed  vehicle  as 
provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  must  take  the 
following  actions: 

(1)  Before  the  certificate  is  reinstated 
for  that  failed  vehicle — 

(i)  Remedy  the  nonconformity;  and 
(ii)  Demonstrate  that  the  vehicle's 
final  deteriorated  test  results  conform  to 
the  applicable  emission  standards  or 
family  particulate  emission  limits,  as 
defined  in  this  part  86  by  retesting  the 
vehicle  in  accordance  with  the 
requirements  of  this  subpart. 

(2)  Submit  a  written  report  to  the 
Administrator  within  thirty  days  after 
successful  completion  of  testing  on  the 
failed  vehicle,  which  contains  a 
description  of  the  remedy  and  test 
results  for  the  vehicle  in  addition  to 
other  information  that  may  be  required 
by  this  subpart. 

(g)  Once  a  certificate  has  been 
suspended  pursuant  to  paragraph  (b)  or 
(c)  of  this  section,  the  manufacturer 
must  take  the  following  actions  before 
the  Administrator  will  consider 
reinstating  such  certificate: 
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(1)  Submit  a  written  report  to  the 
Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
vehicles,  describes  the  proposed 
remedy,  including  a  description  of  any 
proposed  quality  control  and/or  quality 
assurance  measures  to  be  taken  by  the 
manufacturer  to  prevent  the  future 
occurrence  of  the  problem,  and  states 
the  date  on  which  the  remedies  will  be 
implemented. 

(2)  Demonstrate  that  the  engine  family 
or  configuration  for  which  the  certificate 
of  confonnity  has  been  suspended  does 
in  fact  comply  with  the  requirements  of 
this  subpart  by  testing  vehicles  selected 
from  normal  production  nms  of  that 
engine  family  or  configuration  at  the 
plant(s)  or  the  focilities  specified  by  the 
Administrator,  in  accordance  with: 

(i)  The  conditions  specified  in  the 
initial  test  order  pursuant  to  §  86.603  for 
a  configuration  suspended  pursuant  to 
paragraph  (b)(1)  or  (c)(1)  of  this  section; 
or 

(ii)  The  conditions  specified  in  a  test 
order  pursuant  to  §  86.603  for  an  engine 
family  or  configuration  suspended 
pursuant  to  paragraph  (b)(2)  or  (c)(2)  of 
this  section. 

(3)  If  the  Administrator  has  not 
revoked  the  certificate  pursuant  to 
paragraph  (e)  of  this  section  and  if  the 
manufactiirer  elects  to  continue  testing 
individual  vehicles  after  suspension  of 
a  certificate,  the  certificate  is  reinstated 
for  any  vehicle  actually  determined  to 
have  its  final  deteriorated  test  results  in 
conformance  with  the  applicable 
standards  through  testing  in  accordance 
with  the  applicable  test  procedures. 

(4)  In  cases  where  the  Administrator 
has  suspended  a  certificate  of 
conformity  for  a  50-state  engine  family 
or  configuration  pursuant  to  paragraph 
(b)(2)  or  (c)(2)  of  this  section, 
manufacturers  may  request  in  writing 
that  the  Administrator  reinstate  the 
certificate  of  an  engine  family  or 
configuration  when,  in  lieu  of  the 
actions  described  in  paragraphs  (g)  (1) 
and  (2)  of  this  section,  the  manufacturer 
has  agreed  to  comply  with  Chapter  3  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996),  provided  an  Executive  Order  is  in 
place  for  the  engine  family  or 
configuration.  The  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996)  are  incorporated  by 
reference  (see  §  86.1). 

(h)  Once  a  certificate  for  a  failed 
engine  family  or  configuration  has  been 
revoked  under  paragraph  (e)  (1)  or  (2)  of 
this  section  and  the  manufacturer 
desires  to  introduce  into  commerce  a 
modified  version  of  that  engine  family 


or  configuration,  the  following  actions 
will  be  taken  before  the  Administrator 
may  issue  a  certificate  for  the  new 
engine  family  or  configuration: 

(1)  If  the  Administrator  determines 
that  the  proposed  change(s)  in  vehicle 
design  may  have  an  effect  on  emission 
performance  deterioration  and/or  fuel 
economy,  he/she  shall  notify  the 
manufactiu^r  within  five  working  days 
after  receipt  of  the  report  in  paragraph 
(g)(1)  of  this  section  or  after  receipt  of 
information  pursuant  to  paragraph  (g)(4) 
of  this  section  whether  subsequent 
testing  under  this  subpart  will  be 
sufficient  to  evaluate  the  proposed 
change(s)  or  whether  additional  testing 
will  be  required. 

(2)  After  implementing  the  change(s) 
intended  to  remedy  the  nonconformity, 
the  manufacturer  shall  demonstrate: 

(i)  If  the  certificate  was  revoked 
pursuant  to  paragraph  (e)(1)  of  this 
section,  that  the  modified  vehicle 
configxiration  does  in  fact  conform  with 
the  requirements  of  this  subpart  by 
testing  vehicles  selected  from  normal 
production  runs  of  that  modified 
vehicle  configuration  in  accordance 
with  the  conditions  specified  in  the 
initial  test  order  pursuant  to  §  86.603. 
The  Administrator  shall  consider  this 
testing  to  satisfy  the  testing 
requirements  of  §  86.079-32  or 
§  86.079-33  if  the  Administrator  had  so 
notified  the  manufacturer.  If  the 
subsequent  testing  results  in  a  pass 
decision  pursuant  to  the  criteria  in 
§  86.610-96(c),  the  Administrator  shall 
reissue  or  amend  the  certificate,  if 
necessary,  to  include  that  configuration: 
Provided,  that  the  manufacturer  has 
satisfied  the  testing  requirements 
specified  in  paragraph  (h)(1)  of  this 
section.  If  the  subsequent  audit  results 
in  a  fail  decision  pursuant  to  the  criteria 
in  §  86.610(c),  the  revocation  remains  in 
effect.  Any  design  change  approvals 
under  this  subpart  are  limited  to  the 
modification  of  the  configuration 
specified  by  the  test  order. 

(ii)  If  the  certificate  was  revoked 
pursuant  to  paragraph  (e)(2)  of  this 
section,  that  the  modified  engine  family 
or  configuration  does  in  fact  conform 
with  the  requirements  of  this  subpart  by 
testing  vehicles  selected  from  normal 
production  runs  of  that  modified  engine 
family  or  configiuration  in  accordance 
with  the  conditions  specified  in  a  test 
order  pursuant  to  §  86.603.  The 
Administrator  shall  consider  this  testing 
to  satisfy  the  tesdng  requirements  of 
§  86.079-32  or  §  86.07^33  if  the 
Administrator  had  so  notified  the 
manufacturer.  If  the  subsequent  testing 
results  in  a  pass  decision  pursuant  to 
§  86.610(c),  the  Administrator  shall 
reissue  or  amend  the  certificate  as 


necessary:  Provided,  That  the 
manufacturer  has  satisfied  the  testing 
requirements  specified  in  paragraph 
(h)(1)  of  this  section.  If  the  subsequent 
testing  results  in  a  &il  decision 
pursuant  to  §  86.610(c),  the  revocation 
remains  in  effect.  Any  design  change 
approvals  under  this  subpart  are  limited 
to  the  modification  of  engine  family  or 
configuration  specified  by  the  test  order. 

(3)  In  cases  where  the  Administrator 
has  revoked  a  certificate  of  conformity 
for  a  50-state  engine  family  or 
configiuation  piu^uant  to  paragraph 
(e)(2)  of  this  section,  manufacturers  may 
request  in  writing  that  the 
Administrator  reissue  the  certificate  of 
an  engine  family  or  configiu^tion  when, 
in  lieu  of  the  actions  described  in 
paragraphs  (h)  (1)  and  (2)  of  this  section, 
the  manufacturer  has  complied  with 
Chapter  3  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996),  provided  an  Executive 
Order  is  in  place  for  the  engine  family 
or  configuration.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October,  1996)  are 
incorporated  by  reference  (see  §  86.1). 

(i)  A  manu&cturer  may  at  any  time      ' 
subsequent  to  an  initial  suspension  of  a 
certificate  of  conformity  with  respect  to 
a  test  vehicle  pursuant  to  paragraph  (a) 
of  this  section,  but  not  later  than  fifteen 
(15)  days  or  such  other  period  as  may 
be  allowed  by  the  Administrator  after 
notification  of  the  Administrator's 
decision  to  suspend  or  revoke  a 
certificate  of  conformity  in  whole  or  in 
part  pursuant  to  paragraph  (b),  (c)  or  (e) 
of  this  section,  request  that  the 
Administrator  grant  such  manufacturer 
a  hearing  as  to  whether  the  tests  have 
been  properly  conducted  or  any 
sampling  methods  have  been  properly 
applied. 

(j)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend, 
revoke  or  void  a  certificate  of 
conformity  under  §  86.084-30(d),  and 
prior  to  the  commencement  of  a  hearing 
under  §  86.614,  if  the  manufactuirer 
demonstrates  to  the  Administrator's 
satisfaction  that  the  decision  to 
suspend,  revoke  or  void  the  certificate 
was  based  on  erroneous  information,  the 
Administrator  shall  reinstate  the 
certificate. 

(k)  To  permit  a  manufacturer  to  avoid 
storing  non-test  vehicles  when 
conducting  testing  of  an  engine  family 
or  configxu^tion  subsequent  to 
suspension  or  revocation  of  the 
certificate  of  conformity  for  that  engine 
family  or  configuration  pursuant  to 
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paragraph  (b),  (c),  or  (e)  of  this  section, 
the  manufacturer  may  request  that  the 
Administrator  conditionally  reinstate 
the  certificate  for  that  engine  family  or 
configuration.  The  Administrator  may 
reinstate  the  certificate  subject  to  the 
condition  that  the  manufacturer 
consents  to  recall  all  vehicles  of  that 
engine  family  or  configuration  produced 
from  the  time  the  certificate  is 
conditionally  reinstated  if  the  engine 
family  or  configuration  fails  the 
subsequent  testing  and  to  remedy  any 
nonconformity  at  no  expense  to  the 
owner. 

Subpart  K — [Amended] 

22.  Section  86.1001-84  is  amended  by 
designating  the  existing  text  as 
introductory  text,  by  adding  paragraph 
(a),  and  by  adding  and  reserving 
paragraph  (b)  to  read  as  follows: 

f86.1001-84    ApplicaMllty. 

(a)  Section  numbering;  construction. 
(1)  The  model  year  of  initial 
applicability  is  indicated  by  the  two 
digits  following  the  hyphen  of  the 
section  number.  A  section  remains  in 
effect  for  subsequent  model  years  until 
it  is  superseded. 

(2)  A  section  reference  without  a 
model  year  suffix  shall  be  interpreted  to 
be  a  reference  to  the  section  applicable 
to  the  appropriate  model  year. 

(b)  [Reserved] 

23.  Section  86.1002-97  is  added  to 
subpart  K  to  read  as  follows: 

$86.1002-97    Definitions. 

(a)  The  definitions  in  this  section 
apply  to  this  subpart. 

(b)  As  used  in  this  subpart,  all  terms 
not  defined  in  this  section  have  the 
meaning  given  them  in  the  Act. 

Acceptable  quality  level  (AQL)  means 
the  maximum  percentage  of  failing 
engines  or  vehicles,  that  for  purposes  of 
sampling  inspection,  can  be  considered 
satisfactory  as  a  process  average. 

Axle  ratio  means  all  ratios  within 
±3%  of  the  axle  ratio  specified  in  the 
configuration  in  the  test  order. 

Compliance  level  means  an  emission 
level  determined  during  a  Production 
Compliance  Audit  pursuant  to  subpart  L 
of  this  part. 

Configuration  means  a 
subclassification.  if  any.  of  a  heavy-duty 
engine  family  for  which  a  separate 
projected  sales  figure  is  listed  in  the 
manufacturer's  Application  for 
Certification  and  which  can  be 
described  on  the  basis  of  emission 
control  system,  governed  speed,  injector 
size,  engine  calibration,  and  other 
parameters  which  may  be  designated  by 
the  Administrator,  or  a  subclassification 


of  a  light-duty  truck  engine  family/ 
emission  control  system  combination  on 
the  basis  of  engine  code,  inertia  weight 
class,  transmission  type  and  gear 
rations,  axle  ratio,  and  other  parameters 
which  may  be  designated  by  the 
Administrator. 

Executive  Officer  means  the  Executive 
Officer  of  the  California  Air  Resources 
Board  or  his  or  her  authorized 
representative. 

Executive  Order  means  the  document 
the  Executive  Officer  grants  a 
manufacturer  for  an  engine  family  that 
certifies  the  manufacturer  has  verified 
the  engine  family  complies  with  all 
applicable  standards  and  requirements 
pursuant  to  Title  13  of  the  California 
Code  of  Regulations. 

50-state  engine  family  means  an 
engine  family  that  meets  both  federal 
and  California  Air  Resources  Board 
motor  vehicle  emission  control 
regulations  and  has  received  a  federal 
certificate  of  conformity  as  well  as  an 
Executive  Order. 

Inspection  criteria  means  the  pass  and 
fail  numbers  associated  with  a 
particular  sampling  plan. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
vehicles  or  engines  of  the  same 
configuration  which  have  been  drawn 
from  the  population  of  engines  or 
vehicles  of  Uiat  configuration  and  which 
will  receive  exhaust  emission  testing. 

Test  vehicle  means  a  vehicle  in  a  test 
sample. 

24.  Section  86.1002-2001  is  amended 
by  adding  paragraphs  (b)(8)  through 
(b)(ll)  to  read  as  follows: 

§  86. 1 002-2001    Definitions. 

***** 

(b)*   *   • 

(8)  Axle  ratio  means  all  ratios  within 
±3%  of  the  axle  ratio  specified  in  the 
configuration  in  the  test  order. 

(9)  Executive  Officer  means  the 
Executive  Officer  of  the  California  Air 
Resources  Board  or  his  or  her 
authorized  representative. 

(10)  Executive  Order  means  the 
document  the  Executive  Officer  grants  a 
manufacturer  for  an  engine  family  that 
certifies  the  manufacturer  has  verified 
the  engine  family  complies  with  all 
applicable  standards  and  requirements 
pursuant  to  Title  13  of  the  California 
Code  of  Regulations. 

(11)  50-state  engine  family  means  an 
engine  family  that  meets  both  federal 
and  California  Air  Resources  Board 
motor  vehicle  emission  control 
regulations  and  has  received  a  federal 
certificate  of  conformity  as  well  as  an 
Executive  Order. 

25.  Section  86.1003-97  is  added  to 
subpart  K  to  read  as  follows: 


§  86. 1 003-47    Test  orders. 

Section  86.1003-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.1003-90.  Where 
a  paragraph  in  §86.1003-90  is  identical 
and  applicable  to  §  86.1003-97,  this 
may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reservedl.  For  guidance  see 
§86.1003-90." 

(a)  through  (f)  [Reserved).  For 
guidance  see  §  86.1003-90. 

(g)  In  the  event  evidence  exists 
indicating  an  engine  family  is  in 
noncompliance,  the  Administrator  may, 
in  addition  to  other  powers  provided  by 
this  section,  issue  a  test  order  specifying 
the  engine  family  the  manufacturer  is 
required  to  test. 

26.  Section  86.1003-2001  is  amended 
by  adding  paragraph  (g)  to  read  as 
follows: 

§86.1003-2001     Test  orders. 

*         *         *         «         * 

(g)  In  the  event  evidence  exists 
indicating  an  engine  family  is  in 
noncompliance,  the  Administrator  may, 
in  addition  to  other  powers  provided  by 
this  section,  issue  a  test  order  specifying 
the  engine  family  the  manufacturer  is 
required  to  test. 

27.  Section  86.1008-97  is  added  to 
subpart  K  to  read  as  follows: 

§86.1008-97    Test  procedures. 

Section  86.1008-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §§  86.100ft-90  and 
86.1008-96.  Where  a  paragraph  in 
§  86.1008-90  or  §  86.1008-96  is 
identical  and  applicable  to  §  86.1008- 
97,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved],  For  guidance  see 
§86.1008-90."  or  "(Reserved).  For 
guidance  see  §  86.1008-96." 

(a)(1)  [Reserved).  For  guidance  see 
§86.1008-96. 

(2)  For  light-duty  trucks,  the 
prescribed  test  procedures  are  the 
Federal  Test  Procedure,  as  described  in 
subpart  B  and/or  subpart  R  of  this  part, 
whichever  is  applicable,  the  idle  CO  test 
procedure  as  described  in  subpart  P  of 
this  part,  the  cold  temperature  CO  test 
procedure  as  described  in  subpart  C  of 
this  part,  and  the  Certification  Short 
Test  procedure  as  described  in  subpart 
O  of  this  part.  Where  the  manufacturer 
conducts  testing  based  on  the 
requirements  specified  in  Chapter  1  or 
Chapter  2  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996),  the  prescribed  test 
procedures  are  the  procedures  cited  in 
the  previous  sentence,  or  substantially 
similar  procedures,  as  determined  by 
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the  Administrator.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  are  incorporated  by  reference 
(see  §  86.1).  For  purposes  of  Selective 
Enforcement  Audit  testing,  the 
manufacturer  shall  not  be  required  to 
perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emission  testing,  except  as 
specified  in  paragraph  (a)(3)  of  this 
section.  The  Administrator  may  select 
and  prescribe  the  sequence  of  any 
Certification  Short  Tests.  Further,  the 
Administrator  may,  on  the  basis  of  a 
written  application  by  a  manufacturer, 
approve  optional  test  procedures  other 
than  those  in  subparts  B,  C,  P,  and  O  of 
this  part  for  any  motor  vehicle  which  is 
not  susceptible  to  satisfactory  testing 
using  the  procedures  in  subparts  B,  C, 
P,  and  O  of  this  part. 

(3)  When  testing  light-duty  trucks  the 
following  exceptions  to  the  test 
procedures  in  subpart  B  and/or  subpart 
R  of  this  part  are  applicable: 

(i)  For  mileage  accumulation,  the 
manufactiu«r  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §  86.113- 
94,  or,  for  vehicles  certified  to  the 
National  LEV  standards,  the 
specifications  of  §86.1771.  Otherwise, 
the  manufact\u*er  may  use  fuels  other 
than  those  specified  in  this  section  only 
with  the  advance  approval  of  the 
Administrator. 

(ii)  [Reserved).  For  guidance  see 
§86.1008-90. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  Selective 
Enforcement  Audit  test  vehicles  other 
than  the  preconditioning  specified  in 
§86.132,  or  §86.1773  for  vehicles 
certified  to  the  National  LEV  standards, 
only  if  the  additional  preconditioning 
had  been  performed /)n  certification  test 
vehicles  of  the  same  configuration. 

(a)(3)(iv)  through  (a)(3)(vii) 
[Reserved].  For  guidance  see  §  86.1006- 
90. 

(a)(3)(viii)  The  manufocturer  need  not 
comply  with  §  86.142  or  §  86.1775,  since 
the  records  required  therein  are 
provided  under  other  provisions  of  this 
subpart. 

(a)(3)(ix)  [Reserved].  For  guidance  see 
§86.1008-90. 

(a)(4)  [Reserved].  For  guidance  see 
§86.1008-96. 

(5)  [Reserved].  For  guidance  see 
§86.1008-90. 

(6)  [Reserved].  For  guidance  see 
§86.1008-96. 

(b)  through  (i)  [Reserved].  For 
guidance  see  §  86.1008-90. 

28.  Section  86.1008-2001  is  amended 
by  revising  paragraphs  (a)(2),  (a)(3) 


introductory  text,  (a)(3)(i),  (a)(3)(iii),  and 
(a)(3)(viii)  to  read  as  follows: 

§86.100fr-2001    Test  procedures. 

(a)  •  *  • 

(2)  For  light-duty  trucks,  the 
prescribed  test  procedures  are  the 
Federal  Test  Procediure  as  described  in 
subpart  B  and/or  subpart  R  of  this  part, 
whichever  is  applicable,  the  idle  CO  test 
procedure  as  described  in  subpart  P  of 
this  part,  the  cold  temperature  CO  test 
procedure  as  described  in  subpart  C  of 
this  part,  and  the  Certification  Short 
Test  procedure  as  described  in  subpart 
O  of  this  part.  For  piuposes  of  Selective 
Enforcement  Audit  Testing,  the 
manufactiu^r  shall  not  be  required  to 
perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emission  testing,  other  than 
refueling  emissions  testing,  except  as 
specified  in  paragraph  (a)(3)  of  this 
section.  The  Administrator  may  select 
and  prescribe  the  sequence  of  any  CSTs. 
Further,  the  Administrator  may,  on  the 
basis  of  a  written  application  by  a 
manufactiu^r,  approve  optional  test 
procedures  other  than  those  in  subparts 
B,  C,  P,  O,  and  R  of  this  part  for  any 
motor  vehicle  which  is  not  susceptible 
to  satis&ctory  testing  using  the 
procedures  in  subparts  B,  C,  P,  O,  and 

R  of  this  part. 

(3)  When  testing  light-duty  trucks,  the 
following  exceptions  to  the  test 
procedures  in  subpart  B  and/or  subpart 
R  of  this  part  are  applicable  to  Selective 
Enforcement  Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §  86.113, 
or,  for  vehicles  certified  to  the  National 
LEV  standards,  the  specifications  of 
§86.1771.  Otherwise,  the  manufacturer 
may  use  fuels  other  than  those  specified 
in  this  section  only  with  the  advance 
approval  of  the  Administrator. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  SEA  test 
vehicles  other  than  the  preconditioning 
specified  in  §86.132,  or  §86.1773  for 
vehicles  certified  to  the  National  LEV 
standards,  only  if  the  additional 
preconditioning  was  performed  on 
certification  test  vehicles  of  the  same 
configuration. 

(viii)  The  manufacturer  need  not 
comply  with  §  86.142,  §  86.155,  or 
§  86.1775  since  the  records  required 
therein  are  provided  under  other 
provisions  of  this  subpart  K. 
*        «        •         *        • 

29.  Section  86.1009-97  is  added  to 
subpart  K  to  read  as  follows: 


§86.1009-97    Catcutation  and  reporting  of 
test  results. 

Section  86.1009-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §§  86.1009-84  and 
86.1009-96.  Where  a  paragraph  in 
§86.1009-84  or  §86.1009-96  is 
identical  and  applicable  to  §  86.1009- 
97,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§86.1009-84."  or  "[Reserved].  For 
guidance  see  §  86.1009-96.". 

(a)  and  (b)  [Reserved].  For  guidance 
see  §86.1009-96. 

(c)  Final  deteriorated  test  results.  (1) 
The  final  deteriorated  test  results  for 
each  heavy-duty  engine  or  light-duty 
truck  tested  according  to  subpart  B,  C, 
D,  I,  N,  P,  or  R  of  this  part  are  calculated 
by  first  multiplying  or  adding,  as 
appropriate,  the  final  test  results  by  or 
to  the  appropriate  deterioration  factor 
derived  fiom  the  certification  process 
for  the  engine  family  control  system 
combination  and  model  year  to  which 
the  selected  configuration  belongs,  and 
then  by  multiplying  by  the  appropriate 
reactivity  adjustment  factor,  if 
applicable.  If  the  multiplicative 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than  one, 
that  deterioration  factor  will  be  one.  If 
the  additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  will  be  zero. 

(c)(2)  [Reserved] 

(c)(3)  through  (c)(4)  [Reserved].  For 
guidance  see  §  86.1009-96. 

(d)  [Reserved].  For  guidance  see 
§86.1009-84. 

30.  Section  86.1009-2001  is  amended 
by  revising  paragraph  (c)(1)  to  read  as 
follows: 

§86.1009-2001    Calcuiation  and  reporting 
of  test  reeutts. 

•        •        •        •        • 

(c)'  •  * 

(1)  The  final  deteriorated  test  results 
for  each  light-duty  truck,  heavy-duty 
engine,  or  heavy-duty  vehicle  tested 
according  to  subpart  B,  C,  D,  I,  M,  N,  P, 
or  R  of  this  part  are  calculated  by  first 
multiplying  or  adding,  as  appropriate, 
the  final  test  results  by  or  to  the 
appropriate  deterioration  factor  derived 
from  the  certification  process  for  the 
engine  or  evaporative/ refueling  family 
and  model  year  to  which  the  selected 
configuration  belongs,  and  then  by 
multiplying  by  the  appropriate 
reactivity  adjustment  factor,  if 
applicable.  For  the  purpose  of  this 
paragraph  (c),  if  a  multiplicative 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than  one. 
that  deterioration  factor  will  be  one.  If 
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an  additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  will  be  zero. 

•        •        •         •         • 

31.  Section  86.1012-97  is  added  to 
subpart  K  to  read  as  follows: 

S  86.1 01 2-07    Suspension  and  revocation 
of  certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
immediately  suspended  with  respect  to 
any  engine  or  vehicle  failing  pursuant  to 
§  86.1010(b)  effective  from  the  time  that 
testing  of  that  engine  or  vehicle  is 
completed. 

(b)(1)  Selective  Enforcement  Audits. 
The  Administrator  may  suspend  the 
certificate  of  conformity  for  a 
configuration  that  does  not  pass  a 
Selective  Enforcement  Audit  pursuant 
to  §  86.1010(c)  based  on  the  first  test,  or 
all  tests,  conducted  on  each  engine  or 
vehicle.  This  suspension  will  not  occur 
before  ten  days  after  failure  to  pass  the 
audit. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  The  Administrator  may 
suspend  the  certificate  of  conformity  for 
a  50-state  engine  family  or  configiuBtion 
tested  in  accordance  with  procedures 
prescribed  under  §  86.1008  that  the 
Executive  Officer  has  determined  to  be 
in  non-compliance  with  one  or  more 
applicable  pollutants  based  on  Chapter 
1  or  Chapter  2  of  the  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October.  1996),  if  the  results  of 
vehicle  testing  conducted  by  the 
manufacturer  do  not  meet  the 
acceptable  quality  level  criteria 
pursuant  to  §86.1010.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October,  1996)  are 
incorporated  by  reference  (see  §  86.1).  A 
vehicle  that  is  tested  by  the 
manufacturer  in  accordance  with 
procedures  prescribed  under  §  86.1008 
and  determined  to  be  a  failing  vehicle 
pursuant  to  Chapter  1  or  Chapter  2  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  will  be  treated  as  a  failed  vehicle 
described  in  §86. 1010(b),  unless  the 
manufacturer  can  show  that  the  vehicle 
would  not  be  considered  a  failed  vehicle 
using  the  test  procedures  specified  in 
§86.1006.  This  suspension  will  not 
occur  before  ten  days  after  the 
manufacturer  receives  written 
notification  that  the  Administrator  has 
determined  the  50-9tate  engine  family  or 
configuration  exceeds  one  or  more 
applicable  federal  standards. 

(c)(1)  Selective  Enforcement  Audits.  If 
the  results  of  engine  or  vehicle  testing 


pursuant  to  the  requirements  of  this 
subpart  indicate  that  engines  or  vehicles 
of  a  particular  configuration  produced  at 
more  than  one  plant  do  not  conform  to 
the  regulations  with  respect  to  which 
the  certificate  of  conformity  was  issued, 
the  Administrator  may  suspend  the 
certificate  of  conformity  with  respect  to 
that  configuration  for  engines  or 
vehicles  manufactured  by  the 
manufactvuer  in  other  plants  of  the 
manufacturer. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  If  the  Administrator 
determines  that  the  results  of  vehicle 
testing  pursuant  to  Chapter  1  or  Chapter 
2  of  the  California  Regulatory 
Requirements  Applicable  to  the 
NaUonal  Low  Einission  Vehicle  Program 
(October,  1996)  and  the  procedures 
prescribed  in  §  86.1008  indicate  the 
vehicles  of  a  particular  50-state  engine 
family  or  configuration  produced  at 
more  than  one  plant  do  not  conform  to 
applicable  regulations  with  respect  to 
which  a  certificate  of  conformity  was 
issued,  the  Administrator  may  suspend, 
pursuant  to  piiragraph  (b)(2)  of  this 
section,  the  certificate  of  conformity 
with  respect  to  that  engine  family  or 
configuration  for  vehicles  manufactured 
by  the  manufacturer  in  other  plants  of 
the  manufacturer.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October.  1996)  are 
incorporated  by  reference  (see  §86.1). 

(d)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  any 
suspension  or  revocation  of  a  certificate 
of  conformity  in  whole  or  in  part: 
Except,  that  the  certificate  is 
immediately  suspended  with  respect  to 
any  failed  engines  or  vehicles  as 
provided  for  in  paragraph  (a)  of  this 
section. 

(e)(1)  Selective  Enforcement  Audits. 
The  Administrator  may  revoke  a 
certificate  of  conformity  for  a 
configuration  when  the  certificate  has 
been  suspended  pursuant  to  paragraph 
(b)(1)  or  (c)(1)  of  this  section  if  the 
proposed  remedy  for  the  nonconformity, 
as  reported  by  the  manufacturer  to  the 
Administrator  is  one  requiring  a  design 
change(s)  to  the  engine  and/or  emission 
control  system  as  described  in  the 
Application  for  Certification  of  the 
affected  configuration. 

(2)  California  Assembly-Line  Quality 
Audit  Testing.  The  Administrator  may 
revoke  a  certificate  of  conformity  for  an 
engine  family  or  configuration  when  the 
certificate  has  been  suspended  pursuant 
to  paragraph  (b)(2)  or  (c)(2)  of  this 
section  if  the  proposed  remedy  for  the 
nonconformity,  as  reported  by  the 
manufacturer  to  the  Executive  Officer 
and/or  the  Administrator,  is  one 


requiring  a  design  change(s)  to  the 
engine  and/or  emission  control  system 
as  described  in  the  Application  for 
Certification  of  the  affected  engine 
family  or  configuration. 

(f)  Once  a  certificate  has  been 
suspended  for  a  failed  engine  or  vehicle 
as  provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  must  take  the 
following  actions: 

(1)  Before  the  certificate  is  reinstated 
for  that  failed  engine  or  vehicle — 

(i)  Remedy  the  nonconformity;  and 
(ii)  Demonstrate  that  the  engine  or 
vehicle's  final  deteriorated  test  results 
conform  to  the  applicable  emission 
standards  or  family  particulate  emission 
limits,  as  defined  in  this  part  86  by 
retesting  the  engine  or  vehicle  in 
accordance  with  the  requirements  of 
this  subpart. 

(2)  Suorait  a  written  report  to  the 
Administrator  within  thirty  days  after 
successful  completion  of  testing  on  the 
failed  engine  or  vehicle,  which  contains 
a  description  of  the  remedy  and  test 
results  for  the  engine  or  vehicle  in 
addition  to  other  information  that  may 
be  required  by  this  subpart. 

(g)  Once  a  certificate  nas  been 
suspended  pursuant  to  paragraph  (b)  or 
(c)  of  this  section,  the  manufacturer 
must  take  the  following  actions  before 
the  Administrator  will  consider 
reinstating  such  certificate: 

(1)  Submit  a  written  report  to  the 
Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
vehicles,  describes  the  proposed 
remedy,  including  a  description  of  any 
proposed  quality  control  and/or  quality 
assurance  measures  to  be  taken  by  the 
manufacturer  to  prevent  the  future 
occurrence  of  the  problem,  and  states 
the  date  on  which  the  remedies  will  be 
implemented. 

(2)  E>emonstrate  that  the  engine  family 
or  configiuation  for  which  the  certificate 
of  conformity  has  been  susp)ended  does 
in  fact  comply  with  the  requirements  of 
this  subpart  by  testing  engines  or 
vehicles  selected  from  normal 
production  runs  of  that  engine  family  or 
configuration  at  the  plant(s)  or  the 
facilities  specified  by  the  Administrator, 
in  accordance  with: 

(i)  The  conditions  specified  in  the 
initial  test  order  pursuant  to  §  86.1003 
for  a  configuration  suspended  pursuant 
to  paragraph  (b)(1)  or  (c)(1)  of  this 
section;  or 

(ii)  The  conditions  specified  in  a  test 
order  pursuant  to  §  86.1003  for  an 
engine  family  or  configuration 
suspended  pursuant  to  paragraph  (b)(2) 
or  (c)(2)  of  this  section. 

(3)  If  the  Administrator  has  not 
revoked  the  certificate  pursuant  to 
paragraph  (e)  of  this  section  and  if  the 
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manufacturer  elects  to  continue  testing 
individual  engines  or  vehicles  after 
suspension  of  a  certificate,  the 
certificate  is  reinstated  for  any  engine  or 
vehicle  actually  determined  to  have  its 
final  deteriorated  test  results  in 
conformance  with  the  applicable 
standards  through  testing  in  accordance 
with  the  applicable  test  procedures. 

(4)  In  cases  where  the  Administrator 
has  suspended  a  certificate  of 
conformity  for  a  50-state  engine  family 
or  configuration  pursuant  to  paragraph 
(b)(2)  or  (c)(2)  of  this  section, 
manufacturers  may  request  in  writing 
that  the  Administrator  reinstate  the 
certificate  of  an  engine  family  or 
configuration  when,  in  lieu  of  the 
actions  described  in  paragraphs  (g)  (1) 
and  (2)  of  this  section,  the  manufacturer 
has  complied  with  Chapter  3  of  the 
California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996),  provided  an  Executive  Order  is  in 
place  for  the  engine  family  or 
configuration.  The  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996)  are  incorporated  by 
reference  (see  §86.1). 

(h)  Once  a  certificate  for  a  failed 
engine  family  or  configuration  has  been 
revoked  under  paragraph  (e)  (1)  or  (2)  of 
this  section  and  the  manufacturer 
desires  to  introduce  into  commerce  a 
modified  version  of  that  engine  family 
or  configuration  the  following  actions 
will  be  taken  before  the  Administrator 
may  issue  a  certificate  for  the  new 
engine  family  or  configuration: 

(1)  If  the  Administrator  determines 
that  the  proposed  change(s)  in  engine  or 
vehicle  design  may  have  an  effect  on 
emission  performance  deterioration 
and/or  fuel  economy,  he/she  shall  notify 
the  manufacturer  within  5  Working  days 
after  receipt  of  the  report  in  paragraph 
(g)(1)  of  this  section  or  after  receipt  of 
information  pursuant  to  paragraph  (g)(4) 
of  this  section  whether  subsequent 
testing  under  this  subpart  will  be 
sufficient  to  evaluate  the  proposed 
change(3)  or  whether  additional  testing 
will  be  required. 

(2)  After  implementing  the  change(s) 
intended  to  remedy  the  nonconformity, 
the  manufacturer  shall  demonstrate: 

(i)  If  the  certificate  was  revoked 
pursuant  to  paragraph  (e)(1)  of  this 
section,  that  the  modified  configuration 
does  in  fact  conform  with  the 
requirements  of  this  subpart  by  testing 
engines  or  vehicles  selected  from 
normal  production  runs  of  that  modified 
configuration  in  accordance  with  the 
conditions  specified  in  the  initial  test 
order  piusuant  to  §  86.1003.  The 
Administrator  shall  consider  this  testing 


to  satisfy  the  testing  requirements  of 
§  86.079-32  or  §  86.07^33  if  the 
Administrator  had  so  notified  the 
manufacturer.  If  the  subsequent  testing 
results  in  a  pass  decision  pursuant  to 
the  criteria  in  §  86.1010(c),  the 
Administrator  shall  reissue  or  amend 
the  certificate,  if  necessary,  to  include 
that  configuration:  Provided,  that  the 
manufacturer  has  satisfied  the  testing 
requirements  specified  in  paragraph 
(h)(1)  of  this  section.  If  the  subsequent 
audit  results  in  a  fail  decision  pursuant 
to  the  criteria  in  §  86.1010(c),  the 
revocation  remains  in  effect.  Any  design 
change  approvals  under  this  subpart  are 
limited  to  the  modification  of  the 
configuration  specified  by  the  test  order. 

(ii)  If  the  certificate  was  revoked 
pursuant  to  paragraph  (e)(2)  of  this 
section,  that  the  modified  engine  family 
or  configuration  does  in  fact  conform 
with  the  requirements  of  this  subpart  by 
testing  vehicles  selected  from  normal 
production  runs  of  that  modified  engine 
family  or  configuration  in  accordance 
with  the  conditions  specified  in  a  test 
order  pursuant  to  §  86.1003.  The 
Administrator  shall  consider  this  testing 
to  satisfy  the  testing  requirements  of 
§  86.079-32  or  §  86.079-33  if  the 
Administrator  had  so  notified  the 
manufacturer.  If  the  subsequent  testing 
results  in  a  pass  decision  pursuant  to 
§  86.1010(c),  the  Administrator  shall 
reissue  or  amend  the  certificate  as 
necessary:  Provided,  that  the 
manufacturer  has  satisfied  the  testing 
requirements  specified  in  paragraph 
(h)(1)  of  this  section.  If  the  subsequent 
testing  results  in  a  fail  decision 
pursuant  to  §  86.1010(c),  the  revocation 
remains  in  effect.  Any  design  change 
approvals  under  this  subpart  are  limited 
to  the  modification  of  the  engine  family 
or  configuration  specified  by  the  test 
order. 

(3)  In  cases  where  the  Administrator 
has  revoked  a  certificate  of  conformity 
for  a  50-state  engine  family  or 
configuration  pursuant  to  paragraph 
(e)(2)  of  this  section,  manufacturers  may 
request  in  writing  that  the 
Administrator  reissue  the  certificate  for 
an  engine  family  or  configuration  when, 
in  lieu  of  the  actions  described  in 
paragraphs  (h)  (1)  and  (2)  of  this  section, 
the  manufacturer  has  complied  with 
Chapter  3  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996),  provided  an  Executive 
Order  is  in  place  for  the  engine  family 
or  configuration.  The  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October,  1996)  are 
incorporated  by  reference  (see  §  86.1). 

(i)  through  [i]  [Reserved] 


(1)  At  any  time  subsequent  to  an 
initial  suspension  of  a  certificate  of 
conformity  for  a  test  engine  or  vehicle 
pursuant  to  paragraph  (a)  of  this  section, 
but  not  later  than  fifteen  (15)  days  or 
such  other  period  as  may  be  allowed  by 
the  Administrator  after  notification  of 
the  Administrator's  decision  to  suspend 
or  revoke  a  certificate  of  conformity  in 
whole  or  in  part  pursuant  to  paragraphs 
(b),  (c),  (d),  (e),  or  fh)  of  this  section,  a 
manufacturer  may  request  a  hearing  as 
to  whether  the  tests  have  been  properly 
conducted  or  any  sampling  methods 
have  been  properly  applied. 

(m)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend, 
revoke  or  void  a  certificate  of 
conformity  under  paragraph  §  86.087- 
30(e),  and  prior  to  the  commencement 
of  a  hearing  under  §86.1014,  if  the 
manufactiu^r  demonstrates  to  the 
Administrator's  satisfaction  that  the 
decision  to  suspend,  revoke  or  void  the 
certificate  was  based  on  erroneous 
information,  the  Administrator  shall 
reinstate  the  certificate. 

(n)  To  permit  a  manufacturer  to  avoid 
storing  non-test  engines  or  vehicles 
when  conducting  testing  of  an  engine 
family  or  configuration  subsequent  to 
suspension  or  revocation  of  the 
certificate  of  conformity  for  that  engine 
family  or  configuration  pursuant  to 
paragraph  (b),  (c),  or  (e)  of  this  section, 
the  manufacturer  may  request  that  the 
Administrator  conditionally  reinstate 
the  certificate  for  that  engine  family  or 
configuration.  The  Administrator  may 
reinstate  the  certificate  subject  to  the 
condition  that  the  manufacturer 
consents  to  recall  all  engines  or  vehicles 
of  that  engine  family  or  configuration 
produced  from  the  time  the  certificate  is 
conditionally  reinstated  if  the  engine 
family  or  configuration  fails  the 
subsequent  testing  and  to  remedy  any 
nonconformity  at  no  expense  to  the 
owner. 

32.  Section  86.1014-97  is  added  to 
subpart  K  to  read  as  follows: 

§86.1014-97  Hearings  on  suspension, 
revocation  and  voiding  of  certificates  of 
confonnity. 

Section  86.1014-97  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.1014-84.  Where 
a  paragraph  in  §  86.1014-84  is  identical 
and  applicable  to  §  86.1014-97,  this 
may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§86.1014-84". 

(a)  through  (c)(2)(ii)  introductory  text 
[Reserved].  For  guidance  see  §  86.1014- 
84. 
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(c)(2)(ii)(A)  Whether  tests  have  been 
properly  conducted,  specifically, 
whether  the  tests  were  conducted  in 
accordance  with  applicable  regulations 
and  whether  test  equipment  was 
properly  calibrated  and  functioning;  and 

(c)(2)(ii)  (B)  through  (aa)  (Reserved). 
For  guidance  see  §  86. 1014-84. 

33.  A  new  subpart  R  consisting  of 
§§86.1701-97  through  86.1780-97  is 
added  to  part  86  to  read  as  follows: 

Subpart  R — General  Provisions  for  the 
Voluntary  National  Low  Emission  Vehicia 
Program  for  Light-Duty  Vefiicles  and  Light- 
Duty  Trucks 

Sec. 

86.1701-97    General  applicability. 
86.1702-97     Definitions. 
86.1703-97     Abbreviations. 
86.1704-97    Section  numbering; 

construction. 
86.1705-97    General  provisions;  opt-in;  opt- 
out. 
86. 1 706-97    National  LEV  program  in  effect. 
86.1707-97     [Reserved] 
86.1708-97    Exhaust  emission  standards  for 

1997  and  later  light-duty  vehicles. 
86.1709-97     Exhaust  emission  standards  for 

1997  and  later  light  light-duty  trucks. 
86.1710-97     Fleet  average  non-methane 

organic  gas  exhaust  emission  standards 

for  light-duty  vehicles  and  light  light- 
duty  trucks. 
86.1711-97     Limitations  on  sale  of  Tier  1 

vehicles  and  TLEVs;  five  percent  cap. 
86.1712-97     Maintenance  of  records; 

submittal  of  information. 
86. 1 7 1 3-97     Light-duty  exhaust  durability 

programs. 
86.1714-07    Small-volume  manufacturers 

certificatjon  procedures. 
86.1715-97     (Reserved) 
86.1716-97    Prohibition  of  defeat  devices. 
86.1717-97    Emission  control  diagnostic 

system  for  1997  and  later  light-duty 

vehicles  and  light-duty  trucks. 
86.1718-97  through  86.1720-97     (Reserved) 
86.1721-97    Application  for  certification. 
86.1722-97     (Reserved) 
86.1723-97    Required  data. 
86. 1724-97    Test  vehicles  and  engines. 
86.1725-97     Maintenance. 
86.1726-97     Mileage  and  service 

accumulation;  emission  measurements. 
86.1727-97     [Reserved) 
86.1728-97     Compliance  with  emission 

standards. 
86.1729-97  through  86.1733-97     (Reserved) 
86.1734-97     Alternative  procedure  for 

notification  of  additions  and  changes. 
86.1735-97     Ubeling. 

86. 1 736-97  through  86. 1 76»-97     (Reserved) 
86.1770-97    All-Electric  Range  Test 

requirements. 
86.1771-97     Fuel  specifications. 
86.1772-97    Road  load  power  test  weight 

and  inertia  weight  class  determination. 
86.1773-97    Test  sequence;  general 

requirements. 
86.1774-97     Vehicle  preconditioning. 
86.1775-97     Exhaust  sample  analysis. 
86.1776-97     Records  required. 
86.1777-97     Calculations;  exhaust 

emissions. 


86.1778-97    Calculations;  particulate 

emissions. 
86.1779-97    General  enforcement 

provisions. 
86.1780-97     Prohibited  acts. 

Subpart  R — General  Provisions  for  the 
Voluntary  National  Low  Emission 
Vehicle  Program  for  Light-Duty 
Vehicles  and  Light-Duty  Trucks 

§  86. 1 701  -%7    General  applicability. 

(a)  The  provisions  of  this  subpart  may 
be  adopted  by  vehicle  manufacturers 
pursuant  to  the  provisions  specified  in 

§  86.1705.  The  provisions  of  this  subpart 
are  generally  applicable  to  1997  and 
later  model  year  light-duty  vehicles  and 
light  light-duty  trucks  to  be  sold  in  the 
Northeast  Trading  Region,  and  2001  and 
later  model  year  light-duty  vehicles  and 
light  light-duty  trucks  to  be  sold  in  the 
United  States.  In  cases  where  a 
provision  applies  only  to  certain 
vehicles  based  on  model  year,  vehicle 
class,  motor  fuel,  engine  type,  vehicle 
emission  category,  intended  sales 
destination,  or  other  distinguishing 
characteristics,  such  limited 
applicability  is  cited  in  the  appropriate 
section  or  paragraph.  The  provisions  of 
this  subpart  shall  be  referred  to  as  the 
"National  Low  Emission  Vehicle 
f*rogram"  or  "National  LEV"  or 
"NLEV." 

(b)  All  requirements  of  40  CFR  parts 
85  and  86,  unless  specifically 
superseded  by  the  provisions  of  this 
subpart,  shall  apply  to  vehicles  under 
the  National  LEV  Program.  Compliance 
with  the  provisions  of  this  subpart  will 
be  deemed  compliance  with  some  of  the 
requirements  of  40  CFR  parts  85  and  86, 
as  set  forth  elsewhere  in  this  subpart. 

(c)  The  requirements  of  this  subpart 
apply  to  new  vehicles  manufactured  by 
covered  manufacturers  for  model  years 
prior  to  the  first  model  year  for  wl^ich 

a  mandatory  federal  exhaust  emissions 
program  for  light-duty  vehicles  and  light 
light-duty  trucks  is  at  least  as  stringent 
as  the  National  LEV  program  with 
respect  to  NMOG,  NOx,  and  CO  exhaust 
emissions,  as  determined  by  the 
Administrator. 

§86.1702-07    Deflnitions. 

(a)  The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart,  except  where 
the  same  term  is  defined  differently  in 
paragraph  (b)  of  this  section. 

(b)  The  following  definitions  shall 
apply  to  this  subpart: 

Advanced  technology  vehicle  (ATV) 
means  any  light-duty  vehicle  or  light 
light-duty  truck  that  is  covered  by  a 
federal  certificate  of  conformity  or  an 
Executive  Order,  as  defined  in 
§  86.1002.  which  is  either 


(1)  A  dual  fuel,  flexible  fuel,  or 
dedicated  alternatively  fueled  vehicle 
certified  as  a  TLEV  or  more  stringent 
when  operated  on  the  alternative  fuel; 

(2)  A  Ul£V  or  Inherently  Low- 
Emission  Vehicle  (ILEV),  as  defined  in 
40  CFR  88.302,  either  conventionally  or 
alternatively  fueled; 

(3)  An  HEV  or  ZEV. 

Alcohol  fuel  means  either  methanol  or 
ethanol  as  those  terms  are  defined  in 
this  subpart. 

All-electric  range  test  means  a  test 
sequence  used  to  determine  the  range  of 
an  electric  vehicle  or  of  a  hybrid  electric 
vehicle  without  the  use  of  its  auxiliary 
power  unit.  The  All-Electric  Range  Test 
cycle  is  defined  in  §  86.1770. 

Averaging  sets  are  the  categories  of 
LDVs  and  LDTs  for  which  the 
manufacturer  calculates  a  fleet  average 
NMOG  value.  The  four  averaging  sets 
for  fleet  average  NMOG  value 
calculation  purposes  are: 

(1)  Class  A  delivered  to  a  point  of  first 
sale  in  the  Northeast  Trading  Region; 

(2)  Class  A  delivered  to  a  point  of  first 
sale  in  the  37  States; 

(3)  Class  B  delivered  to  a  point  of  first 
sale  in  the  Northeast  Trading  Region; 
and 

(4)  Class  B  delivered  to  a  point  of  first 
sale  in  the  37  States. 

Battery  assisted  combustion  engine 
vehicle  means  any  vehicle  which  allows 
power  to  be  delivered  to  the  driven 
wheels  solely  by  a  combustion  engine, 
but  which  uses  a  battery  pack  to  store 
energy  which  may  be  derived  through 
remote  charging,  regenerative  braking, 
and/or  a  flywheel  energy  storage  system 
or  other  means  which  will  be  used  by 
an  electric  motor  to  assist  in  vehicle 
operation. 

Battery  pack  means  any  electrical 
energy  storage  device  consisting  of  any 
number  of  individual  battery  modules 
which  is  used  to  propel  electric  or 
hybrid  electric  vehicles. 

Certification  level  means  the  official 
exhaust  emission  result  from  an 
emission-data  vehicle  which  has  been 
adjusted  by  the  applicable  mass 
deterioration  factor  and  is  submitted  to 
the  Administrator  for  use  in 
determining  compliance  with  an 
emission  standard  for  the  purpose  of 
certifying  a  particular  engine  feunily.  For 
those  engine  families  which  are  certified 
using  reactivity  adjustment  factors 
developed  by  the  manufacturer 
pursuant  to  Appendix  XVII  of  this  part, 
the  exhaust  NMOG  certification  level 
shall  include  adjustment  by  the  ozone 
deterioration  factor. 

Class  A  comprises  LDVs  and  LDTs  0- 
3750  lbs  LVW  that  are  subject  to  the 
provisions  of  this  subpart. 
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CIoss  B  comprises  LDTs  3751-5750 
lbs  LVW  that  are  subject  to  the 
provisions  of  this  subpart. 

Continually  regenerating  trap  oxidizer 
system  means  a  trap  oxidizer  system 
that  does  not  utilize  an  automated 
regeneration  mode  during  normal 
driving  conditions  for  cleaning  the  trap. 

Conventional  gasoline  means  any 
certification  gasoline  which  meets  the 
specifications  of  §  86.113(a).  The  ozone- 
forming  potential  of  conventional 
gasoline  vehicle  emissions  shall  be 
determined  by  using  the  methods  and 
gasoline  specifications  contained  in 
Appendix  XVII  of  this  part. 

Core  Stable  Standards  means  the 
standards  and  requirements  in 
§  86.1705(g)(1)  (i)  through  (vi). 

Covered  manufacturer  means  an 
original  equipment  manufacturer 
(OEM),  as  defined  at  40  CFR  85.1502(9), 
that  meets  the  conditions  specified 
under  §  86.1705(a). 

Covered  vehicle  or  engine  means  a 
vehicle  specified  in  §  86.1701(a),  or  an 
engine  in  such  a  vehicle,  that  is 
manufactured  by  a  covered 
manufactiu^r. 

Credits  means  fleet  average  NMOG 
credits  as  calculated  from  the  amount 
that  the  manufacturer's  applicable  fleet 
average  NMOG  value  is  below  the 
applicable  fleet  average  NMOG 
standard,  times  the  applicable 
production  for  a  given  model  year. 
NMOG  credits  have  units  of  g/mi. 

Debits  means  fleet  average  NMOG 
debits  as  calculated  from  the  amount 
that  the  manufacturer's  applicable  fleet 
average  NMOG  value  is  above  the 
applicable  fleet  average  NMOG 
standard,  times  the  applicable 
production  for  a  given  model  year. 
NMOG  debits  have  units  of  g/mi. 

Dedicated  ethanol  vehicle  means  any 
ethanol-fueled  motor  vehicle  that  is 
engineered  and  designed  to  be  operated 
solely  on  ethanol. 

Dedicated  methanol  vehicle  means 
any  methanol-fueled  motor  vehicle  that 
is  engineered  and  designed  to  be 
operated  solely  on  methanol. 

Diesel  engine  means  any  engine 
powered  with  diesel  fuel,  gaseous  fuel, 
or  alcohol  fuel  for  which  diesel  engine 
speed/torque  characteristics  and  vehicle 
applications  are  retained. 

Electric  vehicle  means  any  vehicle 
which  operates  solely  by  use  of  a  battery 
or  battery  pack.  This  definition  also 
includes  vehicles  which  are  powered 
mainly  through  the  use  of  an  electric 
battery  or  battery  pack,  but  which  use  a 
flywheel  that  stores  energy  produced  by 
the  electric  motor  or  through 
regenerative  braking  to  assist  in  vehicle 
operation. 


Element  of  design  means  any  control 
system  (i.e.,  computer  software, 
electronic  control  system,  emission 
control  system,  computer  logic),  and/or 
control  system  calibrations  emd/or  the 
results  of  systems  interaction,  and/or 
hardware  items  on  a  motor  vehicle  or 
motor  vehicle  engine. 

Ethanol  means  any  fuel  for  motor 
vehicles  and  motor  vehicle  engines  that 
is  composed  of  either  commercially 
available  or  chemically  pure  ethanol 
(CH3CH2OH)  and  gasoline  as  specified 
in  §86.1771  (Fuel  Specifications).  The 
required  fuel  blend  is  based  on  the  type 
of  ethanol-fueled  vehicle  being  certified 
and  the  particular  aspect  of  the 
certification  procedure  being  conducted. 

Ethanol  vehicle  means  any  motor 
vehicle  that  is  engineered  and  designed 
to  be  operated  using  ethanol  as  a  fuel. 

Executive  Officer  of  the  California  Air 
Resources  Board  (ARB),  as  used  in  the 
referenced  materials  listed  in  §86.1  and 
Appendix  XUI  of  this  part,  means  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA). 

Fleet  average  NMOG  value  is  the  fleet 
average  NMOG  value  calculated  for  a 
particidar  averaging  set,  based  upon  the 
applicable  production  for  that  averaging 
set. 

49  states  is  the  region  comprised  of 
the  United  States  excluding  California. 

Fuel-fired  heater  means  a  fuel  biuning 
device  which  creates  heat  for  the 
purpose  of  warming  the  passenger 
compartment  of  a  vehicle  but  does  not 
contribute  to  the  propulsion  of  the 
vehicle. 

Gaseous  fuels  means  liquefied 
petroleum  gas,  compressed  natural  gas, 
or  liquefied  natural  gas  fuels  for  use  in 
motor  vehicles. 

Hybrid  electric  vehicle  (HEV)  means 
any  vehicle  which  is  included  in  the 
definition  of  a  "series  hybrid  electric 
vehicle,"  a  "parallel  hybrid  electric 
vehicle,"  or  a  "battery  assisted 
combustion  engine  vehicle." 

Low  emission  vehicle  (LEV)  means 
any  vehicle  certified  to  the  low  emission 
vehicle  standards  specified  in  this 
subpart. 

U>w  volume  manufacturer,  for  a 
particular  model  year,  means  any 
vehicle  manufactxu^r  that:  Is  considered 
a  "small  voliune  manu&ctiuer"  by  the 
State  of  California  according  to  the  State 
of  California  regulatory  definition  of 
"small  volume  manufacturer", 
contained  in  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996),  which  is  incorporated 
by  reference  (see  §  86.1);  and  has 
nationwide  sales  of  light-duty  vehicles 
and  light  light-duty  trucks  less  than  or 
equal  to  40,000  units  per  model  year 


based  on  the  average  number  of  vehicles 
sold  by  the  manufacturer  for  each  of  the 
three  most  recent  model  years.  For 
manufacturers  certifying  for  the  first 
time,  model-year  sales  shall  be  based  on 
projected  sales. 

Methane  reactivity  adjustment  factor 
means  a  factor  applied  to  the  mass  of 
methane  emissions  from  natural  gas 
fueled  vehicles  for  the  purpose  of 
determining  the  gasoline  equivalent 
ozone-forming  potential  of  the  methane 
emissions. 

Methanol  means  any  fuel  for  motor 
vehicles  and  motor  vehicle  engines  that 
is  composed  of  either  commercially 
available  or  chemically  pure  methanol 
(CH3OH)  and  gasoline  as  specified  in 
§86.1771  (Fuel  SpecificaUons).  The 
required  fuel  blend  is  based  on  the  type 
of  methanol-fueled  vehicle  being 
certified  and  the  particular  aspect  of  the 
certification  procedure  being  conducted. 

Methanol  vehicle  means  any  motor 
vehicle  that  is  engineered  and  designed 
to  be  operated  using  methanol  as  a  fuel. 

Natural  gas  means  either  compressed 
natural  gas  or  liquefied  natural  gas. 

Natural  gas  vehicle  means  any  motor 
vehicle  that  is  engineered  and  designed 
to  be  operated  using  either  compressed 
natiu-al  gas  or  liquefied  natiuai  gas. 

Non-Core  Stable  Standards  means  the 
standards  and  requirements  in 
§86.1705(g)(l){vii)  through  (xii). 

Non-methane  organic  gases  (NMOG) 
means  the  sum  of  oxygenated  and  non- 
oxygenated  hydrocarbons  contained  in  a 
gas  sample  as  measured  in  accordance 
with  Chapter  5  of  the  California 
Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October.  1996).  These 
requirements  are  incorporated  by 
reference  (see  §  86.1). 

Non-regeneration  emission  test  means 
a  complete  emission  test  which  does  not 
include  a  regeneration. 

Northeast  Trading  Region  (NTR) 
means  the  region  comprised  of  the  states 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
and  Virginia,  and  the  District  of 
Columbia. 

Organic  material  non-methane 
hydrocarbon  equivalent  (or  OMNMHCE) 
for  methanol-fueled  vehicles  means  the 
sum  of  the  carbon  mass  contribution  of 
non-oxygenated  hydrocartxins 
(excluding  methane),  methanol,  and 
formaldehyde  as  contained  in  a  gas 
sample,  expressed  as  gasoline-fueled 
hydrocarbons.  For  ethanol-fueled 
vehicles,  organic  material  non-methane 
hydrocarbon  equivalent  (OMNMHCE) 
means  the  sum  of  carbon  mass 
contribution  of  non-oxygenated 
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hydrocarbons  (excluding  methane), 
methanol,  ethanol,  formaldehyde  and 
acetaldehyde  as  contained  in  a  gas 
sample,  expressed  as  gasoline-fueled 
hydrocarbons. 

Ozone  deterioration  factor  means  a 
factor  applied  to  the  mass  of  NMOG 
emissions  from  TLEVs,  LEVs,  or  ULEVs 
which  accounts  for  changes  in  the 
ozone-forming  potential  of  the  NMOG 
emissions  from  a  vehicle  as  it 
accumulates  mileage. 

Parallel  hybrid  electric  vehicle  means 
any  vehicle  which  allows  power  to  be 
delivered  to  the  driven  wheels  by  either 
a  combustion  engine  and/or  by  a  battery 
powered  electric  motor. 

Periodically  regenerating  trap  oxidizer 
system  means  a  trap  oxidizer  system 
that  utilizes,  during  normal  driving 
conditions  for  cleaning  the  trap,  an 
automated  regeneration  mode  which 
can  be  easily  detected. 

Point  of  first  sale  is  the  location  where 
the  completed  LDV  or  LDT  is 
purchased,  also  known  as  the  final 
product  purchase  location.  The  point  of 
first  sale  may  be  a  retail  customer, 
dealer,  or  secondary  manufacturer.  In 
cases  where  the  end  user  purchases  the 
completed  vehicle  directly  from  the 
manufacturer,  the  end  user  is  the  point 
of  first  sale. 

Production  is  the  number  of  vehicles 
and/or  trucks  that  a  manufacturer 
produces  in  a  given  model  year  that  are 
subject  to  the  provisions  of  this  subpart 
and  are  included  in  the  same  averaging 
set. 

Reactivity  adjustment  factor  means  a 
fraction  applied  to  the  mass  of  NMOG 
emission  from  a  vehicle  powered  by  a 
fuel  other  than  conventional  gasoline  for 
the  purpose  of  determining  a  gasoline- 
equivalent  NMOG  emission  value.  The 
reactivity  adjustment  factor  is  defined  as 
the  ozone-forming  potential  of  the 
exhaust  from  a  vehicle  powered  by  a 
fuel  other  than  conventional  gasoline 
divided  by  the  ozone-forming  potential 
of  conventional  gasoline  vehicle 
exhaust. 

Regeneration  means  the  process  of 
oxidizing  accumulated  particulate 
matter.  It  may  occur  continually  or 
periodically. 

Regeneration  emission  test  means  a 
complete  emission  test  which  includes 
a  regeneration. 

Regeneration  interval  means  the 
interval  from  the  start  of  a  regeneration 
to  the  start  of  the  next  regeneration. 

Series  hybrid  electric  vehicle  means 
any  vehicle  which  allows  power  to  be 
delivered  to  the  driven  wheels  solely  by 
a  battery  powered  electric  motor,  but 
which  also  incorporates  the  use  of  a 
combustion  engine  to  provide  power  to 
the  battery  and/or  electric  motor. 


37  States  is  the  trading  region 
comprised  of  the  United  States 
excluding  California  and  the  Northeast 
Trading  Region. 

Transitional  low  emission  vehicle 
(TLEV)  means  any  vehicle  certified  to 
the  transitional  low  emission  vehicle 
standards  specified  in  this  subpart. 

Trap  oxidizer  system  means  an 
emission  control  system  which  consists 
of  a  trap  to  collect  particulate  matter 
and  a  mechanism  to  oxidize  the 
accumulated  particulate. 

Type  A  hybrid  electric  vehicle  means 
an  HEV  which  achieves  a  minimum 
range  of  60  miles  over  the  All-Electric 
Range  Test  as  defined  in  §  86.1770. 

Type  B  hybrid  electric  vehicle  means 
an  HEV  which  achieves  a  range  of  40- 
59  miles  over  the  All-Electric  Range 
Test  as  defined  in  §  86.1770. 

Type  C  hybrid  electric  vehicle  means 
an  HEV  which  achieves  a  range  of  0-39 
miles  over  the  All-Electric  Range  test 
and  all  other  HEVs  excluding  "Type  A" 
and  "Type  B"  HEVs  as  defined  in 
§86.1770. 

Ultra-low  emission  vehicle  (ULEV) 
means  any  vehicle  certified  to  the  ultra- 
low  emission  vehicle  standards 
specified  in  this  subpart. 

Zero-emission  vehicle  (ZEV)  means 
any  vehicle  which  is  certified  to 
produce  zero  emissions  of  any  criteria 
pollutants  under  any  and  all  possible 
operational  modes  and  conditions. 
Incorporation  of  a  fuel  fired  heater  shall 
not  preclude  a  vehicle  from  being 
certified  as  a  ZEV  provided  the  fuel 
fired  heater  cannot  be  operated  at 
ambient  temperatures  above  40  degrees 
Fahrenheit  and  the  heater  is 
demonstrated  to  have  zero  evaporative 
emissions  under  any  and  all  possible 
operational  modes  and  conditions. 

§  86. 1 703-97    Abbreviations. 

(a)  The  abbreviations  in  subpart  A  of 
this  part  apply  to  this  subpart. 

(b)  In  acTdition,  the  following 
abbreviations  shall  apply  to  this 
subpart: 

HEV — hybrid  electric  vehicle. 

LEV — low  emission  vehicle. 

NMOG — non-methane  organic  gases. 

NTR — Northeast  Trading  Region. 

TLEV — transitional  low  emission  vehicle. 

ULEV — ultra  low  emission  vehicle. 

ZEV — zero  emission  vehicle. 

$86.1704-97    Section  numbering; 
construction. 

(a)  The  model  year  of  initial 
applicability  is  indicated  by  the  last  two 
digits  of  the  six-digit  group  of  the 
section  number.  A  section  remains  in 
effect  for  subsequent  model  years  until 
it  is  superseded. 

(b)  A  section  reference  without  a 
model  year  suffix  shall  be  interpreted  to 


be  a  reference  to  the  section  applicable 
to  the  appropriate  model  year. 

§86.1705-97    General  provisions;  opt-In; 
opt-out 

(a)  Covered  manufacturers  must 
comply  with  the  provisions  in  this 
subpart,  and  in  addition,  must  comply 
with  the  requirements  of  40  CFR  parts 
85  and  86.  A  manufacturer  shall  be  a 
covered  manufacturer  if: 

(1)  The  manufactvu«r  (or,  in  the  case 
of  joint  ventiu^s  or  similar  cooperative 
arrangements  between  two  or  more 
manufacturers,  the  participating 
manufacturers)  has  opted  into  the 
program  pursuant  to  paragraph  (c)  of 
this  section; 

(2)  Where  a  manufacturer  has 
included  the  condition  on  opt-in 
provided  for  in  paragraph  (c)  of  this 
section,  that  condition  has  been 
satisfied;  and 

(3)  The  manufacturer  has  not  validly 
opted  out,  pursuant  to  paragraphs  (d) 
and  (e)  of  this  section,  or  the 
manufacturer  has  validly  opted  out  but 
that  opt-out  has  not  become  effective 
under  paragraph  (d)  of  this  section. 

(b)  Covered  manufacturers  must 
comply  with  the  standards  and 
requirements  specified  in  this  subpart 
beginning  in  model  year  1997.  A 
manufacturer  not  listed  in  §  86.1706(c) 
that  opts  into  the  program  after  EPA 
issues  a  finding  pursuant  to  §  86.1706(a) 
that  the  program  is  in  effect  must 
comply  with  the  standards  and 
requirements  of  this  subpart  begiiming 
in  the  model  year  that  includes  January 
1  of  the  calendar  year  after  the  calendar 
year  in  which  that  manufacturer  opts  in. 
Light-duty  vehicles  and  light  light-duty 
trucks  sold  by  covered  manufacturers 
must  comply  with  the  provisions  of  this 
subpart. 

(c)(1)  To  opt  into  the  National  LEV 
program,  a  motor  vehicle  manufacturer 
must  submit  a  written  statement  to  the 
Administrator  signed  by  a  person  or 
entity  within  the  corporation  or 
business  with  authority  to  bind  the 
corporation  or  business  to  its  election 
and  holding  the  position  of  vice 
president  for  environmental  affairs  or  a 
position  of  comparable  or  greater 
authority.  The  statement  must 
unambiguously  and  unconditionally 
(apart  from  the  permissible  condition 
specified  in  paragraph  (c)(2)  of  this 
section)  indicate  the  manufacturer's 
agreement  to  opt  into  the  program  and 
be  subject  to  the  provisions  in  this 
subpart,  and  include  the  following 
language: 

[xx  company,]  its  subsidiaries, 
successors  and  assigns  hereby  opts  into 
the  voluntary  National  LEV  program,  as 
defined  in  40  CFR  part  86,  subpart  R, 
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and  agrees  to  be  legally  bound  by  all  of 
the  standards,  requirements  and  other 
provisions  of  the  National  LEV  program. 
(xx  company]  commits  not  to  challenge 
EPA's  authority  to  establish  or  enforce 
the  National  LEV  program,  and  commits 
not  to  seek  to  certify  any  vehicle  except 
in  compliance  with  the  regulations  in 
subpart  R. 

(2)  The  opt-in  statement  may  indicate 
that  the  manufacturer  opts  into  the 
program  subject  to  the  condition  that 
the  Administrator  finds  under 

§  86.1706(a)  that  the  National  LEV 
program  is  in  effect  with  the  following 
language:  "This  opt-in  is  subject  only  to 
the  condition  that  the  Administrator 
make  a  finding  pursuant  to  40  CFR 
86.1706(a)  that  the  National  LEV 
proaram  is  in  effect." 

(3)  A  manufactiuer  shall  be 
considered  to  have  opted  in  upon  the 
Administrator's  receipt  of  the  opt-in 
notification  and  satisfaction  of  the 
condition  set  forth  in  paragraph  (c)(2)  of 
this  section,  if  applicable. 

(d)  A  covered  manufacturer  may  opt 
out  of  the  National  LEV  program  only  if 
one  of  the  following  specified 
conditions  allowing  opt-out  occurs.  A 
manufacturer  must  exercise  the  opt-out 
option  within  180  days  of  the 
occurrence  allowing  opt-out,  or  the  opt- 
out  option  expires.  This  time  period  for 
opt-out  is  extended  by  an  additional 
thirty  days  if  any  manufactvuer  submits 
an  opt-out  notification  to  the 
Administrator  within  the  180  day  time 
period.  A  valid  opt-out  shall  become 
effective  upon  the  times  indicated  in 
paragraphs  (d)(2)  (iii)  and  (iv)  of  this 
section  or  on  a  date  specified  by  the 
manufacturer,  whichever  is  later.  The 
foUowdng  are  the  conditions  allowing 
opt-out: 

(1)  [Reserved] 

(2)  EPA  promulgates  a  final  rule  or 
other  final  agency  action  making  a 
revision  not  specified  in  paragraph 
(g)(3)  or  (g)(4)  of  this  section  to  a 
standard  or  requirement  listed  in 
paragraph  {g)(l)  of  this  section  and  the 
covered  manufacturer  objects  to  the 
revision. 

(i)  Only  a  covered  manufacturer  that 
objects  to  a  revision  may  opt  out  if  EPA 
adopts  that  revision,  except  that  if  such 
a  manufacturer  opts  out,  other 
manufacturers  that  did  not  object  to  the 
revision  may  also  opt  out  on  the  basis 
of  that  revision.  An  objection  shall  be 
sufficient  for  this  purpose  only  if  it  was 
filed  during  the  public  comment  period 
on  the  proposed  revision  and  the 
objection  specifies  that  the  revision  is 
sufficiently  significant  to  allow  opt-out 
under  this  paragraph  (d). 

(ii)  An  opt-out  imder  this  paragraph 
(d)  shall  be  extinguished  if,  prior  to  the 


effective  date  of  the  opt-out  specified  in 
paragraphs  (d)(2)(iii)  and  (iv)  of  this 
section,  the  Administrator  signs  a  rule 
to  withdraw  the  revision  to  which  the 
manufactuirer  objected. 

(iii)  A  valid  opt-out  based  on  a 
revision  to  a  Core  Stable  Standard  shall 
become  effective  starting  the  model  year 
that  includes  January  1  of  the  second 
calendar  year  following  the  calendar 
year  in  which  the  manufacturer  opted 
out  or  the  first  model  year  to  which 
EPA's  revised  reg\ilations  apply, 
whichever  is  sooner. 

(iv)  A  valid  opt-out  based  on  a 
revision  to  a  Non-Core  Stable  Standard 
shall  become  effective  starting  the  first 
model  year  to  which  EPA's  revised 
regulations  apply. 

(e)(1)  To  opt  out  of  the  National  LEV 
program,  a  covered  manufacturer  must 
notify  the  Administrator  as  provided  in 
paragraph  (c)(1)  of  this  section,  except 
that  the  notification  shall  specify  the 
condition  under  paragraph  (d)  of  this 
section  allowing  opt-out,  include 
evidence  that  this  condition  has 
occurred,  and  indicate  the 
manufactiu^r's  intent  to  opt  out  of  the 
program  and  no  longer  be  subject  to  the 
provisions  in  this  subpart.  For  an  opt- 
out  pursuant  to  paragraph  (d)(2)  of  this 
section,  the  manufacturer  must  specify 
the  revision  triggering  the  opt-out  and 
shall  also  provide  evidence  that  the 
triggering  revision  does  not  harmonize 
the  standard  or  requirement  with  a 
comparable  California  standard  or 
requirement,  if  applicable,  or  that  the 
triggering  revision  has  increased  the 
stringency  of  the  revised  standard  or 
requirement,  if  applicable.  The 
notification  shall  include  the  following 
language:  "(xx  company,]  its 
subsidiaries,  successors  and  assigns 
hereby  opt  out  of  the  voluntary  National 
LEV  program,  as  defined  in  40  CFR  part 
86,  subpart  R." 

(2)  Within  sixty  days  of  receipt  of  an 
opt-out  notification,  EPA  shall 
determine  whether  the  opt-out  is  valid 
by  determining  whether  the  alleged 
condition  allowing  opt-out  has  occurred 
and  whether  the  opt-out  complies  with 
the  requirements  under  paragraph  (d)  of 
this  section  and  this  paragraph  (e).  For 
an  opt-out  based  on  paragraph  (d)(2)  of 
this  section,  EPA  may  determine  that 
the  opt-out  is  valid  provided  that  EPA 
does  not  withdraw  the  revision  objected 
to  prior  to  the  effective  date  of  the  opt- 
out.  If  EPA  then  withdraws  the  revision, 
EPA  may  find  that  the  opt-out  is  no 
longer  valid.  An  EPA  determination 
regarding  the  validity  of  an  opt-out  is 
not  a  rule,  but  is  a  nationally  applicable 
final  agency  action  subject  to  judicial 
review  piu^uant  to  section  307(b)  of  the 
Clean  Air  Act  (42  U.S.C.  7607(b)). 


(3)  A  manufacturer  that  has  submitted 
an  opt-out  notification  to  EPA  remains 

a  covered  manufacturer  under 
paragraph  (a)  of  this  section  until  EPA 
or  a  reviewing  court  determines  that  the 
opt-out  is  valid  and  the  opt-out  has 
come  into  effect  under  paragraph  (d)  of 
this  section. 

(4)  In  the  event  that  a  manufactiuer 
petitions  for  judicial  review  of  an  EPA 
determination  that  an  opt-out  is  invalid, 
the  manufactiuer  remains  a  covered 
manufacturer  until  final  judicial 
resolution  of  the  petition.  Pending 
resolution  of  the  petition,  and  after  the 
date  that  the  opt-out  would  have  come 
into  effect  under  paragraph  (d)  of  this 
section  if  EPA  had  determined  the  opt- 
out  was  valid,  the  manufacturer  may 
certify  vehicles  to  any  standards  in  this 
part  86  applicable  to  vehicles  certified 
in  that  model  year  and  sell  such 
vehicles  without  regard  to  the 
limitations  contained  in  §86.1711. 
However,  if  the  opt-out  is  finally 
determined  to  be  invalid,  the 
manufactiuer  will  be  liable  for  any 
failure  to  comply  with  §§  86.1710 
through  86.1712,  except  for  failure  to 
comply  with  the  limitations  contained 
in  §  86.1711(b). 

(f)  A  manufacturer  that  has  opted  out 
and  is  no  longer  a  covered  manufactiuer 
under  this  subpart  shall  be  subject  to  all 
provisions  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  requirements 
promulgated  under  title  II  of  the  Clean 
Air  Act  (42  U.S.C.  7521  et  seq.)  and  any 
state  standzrds  in  effect  pursuant  to 
section  177  of  the  Clean  Air  Act  (42 
U.S.C.  7507).  Vehicles  certified  under 
the  National  LEV  program  must 
continue  to  meet  the  standards  to  which 
they  were  certified,  regardless  of 
whether  the  manufacturer  of  those 
vehicles  remains  a  covered 
manufacturer.  A  manufacturer  that  has 
opted  out  remains  responsible  for  any 
debits  outstanding  on  the  effective  date 
of  opt-out,  pursuant  to  §  86.1710(d)(3). 

(g)(1)  The  following  are  the  emissions 
standards  and  requirements  that,  if 
revised,  may  provide  covered 
manufacturers  the  opportimity  to  opt 
out  pursuant  to  paragraph  (d)(2)  of  this 
section: 

(i)  The  tailpipe  emissions  standards 
for  NMOG,  NOx,  CO,  HCHO,  and  PM 
specified  in  §  86.1708  (b)  and  (c)  and 
§86.1709  (b)  and  (c); 

(ii)  Fleet  average  NMOG  standards 
and  averaging,  hanking  and  trading 
provisions  specified  in  §86.1710; 

(iii)  Provisions  regarding  limitations 
on  sale  of  Tier  1  vehicles  and  TLEVs 
contained  in  §86.1711; 
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(iv)  The  compliance  test  procedure 
(Federal  Test  Procedure)  as  specified  in 
subparts  A  and  B  of  this  part,  as  used 
for  determining  compliance  with  the 
exhaust  emission  standards  specified  in 
§86.1708  (b)  and  (c)  and  §  86.1709  (b) 
and  (c); 

(v)  The  compliance  test  fuel,  as 
specified  in  §86.1771; 

(vi)  The  definition  of  low  volume 
manufactiu^r  specified  in  §  86.1702; 

(vii)  The  on-board  diagnostic  system 
requirements  specified  in  §  86.1717; 

(viii)  The  light-duty  vehicle  refueling 
emissions  standards  and  provisions 
specified  in  §§  86.098-8(d)  and 
subsequent  model  year  provisions,  and 
the  light-duty  truck  refueling  emissions 
standards  and  provisions  specified  in 
§86.001-9(d)  and  subsequent  model 
year  provisions; 

(ix)  The  cold  temperature  carbon 
monoxide  standards  and  provisions  for 
light-duty  vehicles  specified  in 
§  86.096-^(k)  and  subsequent  model 
year  provisions,  and  for  light  light-duty 
trucks  specified  in  §  86.097-9(k)  and 
subsequent  model  year  provisions; 

(x)  The  evaporative  emissions 
standards  and  provisions  for  light-duty 
vehicles  specified  in  §  86.096-8(b)  and 
subsequent  model  year  provisions,  and 
the  evaporative  emissions  standards  and 
provisions  for  light  light-duty  trucks 
specified  in  §  86.097-9(b)  and 
subsequent  model  year  provisions; 

(xi)  The  reactivity  adjustment  factors 
and  procedures  specified  in 
§  86.1777(d); 

(xii)  The  Supplemental  Federal  Test 
Procedure,  standards  and  phase-in 
schedules  specified  in  §  86.000-6(e)  and 
subsequent  model  year  provisions, 
§  86.0OO-9(e)  and  subsequent  model 
year  provisions,  §  86.127  (f)  and  (g), 
§  86.129  (e)  and  (f),  §  86.130(e). 
§  86.131(f).  §  86.132  (n)  and  (o), 
§86.158,  §86.159,  §86.160.  §86.161. 
§86.162.  §86.163,  §86.164,  and 
Appendix  I,  paragraphs  (gj  and  (h),  to 
this  part. 

(2)  The  standards  and  requirements 
listed  in  paragraphs  (g)(1)  (i)  through 
(vi)  of  this  section  are  the  "Core  Stable 
Standards";  the  standards  and 
requirements  listed  in  paragraphs  (g)(1) 
(vii)  through  (xii)  of  this  section  are  the 
"Non-Core  Stable  Standards." 

(3)  The  following  types  of  revisions  to 
the  Stable  Standards  listed  in 
paragraphs  (g)(1)  (i)  through  (xii)  of  this 
section  do  not  provide  covered 
manufacturers  the  right  to  opt  out  of  the 
National  LEV  program: 


(i)  Revisions  to  which  covered 
manufacturers  do  not  object; 

(ii)  Revisions  to  a  Non-Core  Stable 
Standard  that  do  not  increase  the  overall 
stringency  of  the  standard  or 
requirement; 

(iii)  Revisions  to  a  Non-Core  Stable 
Standard  that  harmonize  the  standard  or 
requirement  with  the  comparable 
California  standard  or  requirement  for 
the  same  model  year  (even  if  the 
harmonization  increases  the  stringency 
of  the  standard  or  requirement); 

(iv)  Revisions  to  a  Non-Core  Stable 
Standard  that  are  eff^ective  after  model 
year  2006; 

(v)  Revisions  to  cold  temperature 
carbon  monoxide  standards  and 
provisions  for  light-duty  vehicles  (as 
specified  in  §  86.096-8(k)  and 
subsequent  model  year  provisions)  and 
for  light  light-duty  trucks  (as  specified 
in  §  86.097-9(k)  and  subsequent  model 
year  provisions)  that  are  effective  after 
model  year  2000; 

(vi)  Revisions  to  the  reactivity 
adjustment  fectors  specified  in 
§  86.1777  applicable  to  gasoline  meeting 
the  specifications  of  §  86.1771(a)(1),  if 
such  revisions  maintain  these  reactivity 
adjustment  factors  at  values  not  greater 
than  1.0. 

(4)  Promulgation  of  mandatory 
standards  and  requirements  that  end  the 
effectiveness  of  the  National  LEV 
program  pursuant  to  §  86.1701(c)  does 
not  provide  an  opportunity  to  opt  out  of 
the  National  LEV  program. 

(5)  Adoption  of  the  National  LEV 
program  does  not  impose  gasoline  or 
other  in-use  fuel  requirements  and  is 
not  intended  to  require  any  new  federal 
or  state  regulation  of  fuels.  Vehicles 
under  National  LEV  will  be  able  to 
operate  on  any  fuels,  including 
conventional  gasoline,  that,  in  the 
absence  of  the  National  LEV  program, 
could  be  sold  under  federal  or  state  law. 

§8e.17(M-e7    National  LEV  program  in 


(a)(1)  EPA  shall  find  that  the  NLEV 
program  is  in  effect  and  shall 
subsequently  publish  this  determination 
if  the  following  conditions  have  been 
met: 

(i)  All  manufacturers  listed  in 
paragraph  (b)  of  this  section  have 
lawfully  opted  in  pursuant  to  §  86.1705; 
and 

(ii)  No  valid  opt-out  has  become 
effective  pursuant  to  §  86.1705. 

(2)  A  finding  pursuant  to  paragraph 
(a)(1)  of  this  section  shall  become 
effective  at  time  of  signature  by  the 
Administrator. 


(b)  List  of  manufacturers  of  light-duty 
vehicles  and  light-duty  trucks: 

American  Suzuki  Motor  Corporation 

BMW  of  North  America,  Inc. 

Chrysler  Corporation 

Fiat  Auto  U.S.A..  Inc. 

Ford  Motor  Company 

General  Motors  Corporation 

Hyundai  Motor  America 

Isuzu  Motors  America.  Inc. 

Jaguar  Motors  Ltd. 

Kia  Motors  America,  Inc. 

Land  Rover  North  America,  Inc. 

Mazda  (North  America)  Inc. 

Mercedes-Benz  of  North  America 

Mitsubishi  Motor  Sales  of  America,  Inc. 

Nissan  North  America,  Inc. 

Porsche  Can  of  North  America,  Inc. 

Rolls-Royce  Motor  Cars  Inc. 

Saab  Cars  USA,  Inc. 

Subaru  of  America,  Inc. 

Toyota  Motor  Sales.  U.S.A..  Inc. 

Volkswagen  of  America,  Inc. 

Volvo  North  America  Corporation 

§86.1707-07    [Reserved] 

§  86. 1 708-07    Exhaust  emission  standard* 
for  1997  and  later  light-duty  vehicles. 

(a)  Light-duty  vehicles  certified  under 
the  provisions  of  this  subpart  shall 
comply  with  the  applicable  exhaust 
emission  standards  in  this  section.  In 
addition  to  the  exhaust  emission 
standards  in  this  section.  light-duty 
vehicles  certified  under  tl\e  provisions 
of  this  subpart  shall  comply  with  all 
applicable  emission  standards  and 
requirements  in  §  86.096-8  and 
subsequent  model  year  provisions. 

(1)  Light-duty  vehicles  that  meet  the 
exhaust  emission  standards  in  this 
section  are  deemed  to  be  in  compliance 
with  all  the  exhaust  emission  standards 
in  §86.096-8(a)(l)(i)  and  subsequent 
model  year  provisions,  except  for  the 
emission  standards  and  test  procedures 
for  total  hydrocarbon  (THC).  particulate 
matter  (PM),  and  high  altitude 
conditions.  Diesel  light-duty  vehicles 
that  meet  the  PM  standard  in  this 
section  are  deemed  to  be  in  compliance 
with  the  PM  standard  in  §  86.09&-8  and 
subsequent  model  year  provisions. 

(b)(1)  Standards,  (i)  Exhaust 
emissions  from  1997  and  later  model 
year  light-duty  vehicles  classified  as 
TLEVs.  LEVs,  and  ULEVs  shall  not 
exceed'the  standards  in  Tables  R97-1 
and  R97-2  in  rows  designated  with  the 
applicable  vehicle  emission  category. 
These  standards  shall  apply  equally  to 
certification  and  in-use  vehicles,  except 
as  provided  in  paragraph  (c)  of  this 
section.  The  tables  follow: 
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Table  R97-1 . — IhfTERMEDiAiE  Useful  Life  Standards  (g/mi)  for  Ught-Duty  Vehicles  Classified  as  TLEVs 

LEVs.  AND  ULEVs 


Vehicle  emission  category 


0.125 
0.075 
0.040 


3.4 
3.4 
1.7 


0.4 
02 
02 


0.015 
0.015 
0.008 


TLEV  -f „ 

LEV 

ni ■-'■ 

Table  R97-2.— Full  Useful  Life  Standards  (g/mi)  for  Light-Duty  Vehicles  Classified  as  TLEVs,  LEVs.  and 

ULEVs 


NMOG 


CO 


NOx 


HCHO 


h 

Vetiicle  emission  category 

NMOG 

CO 

NOxS 

HCHO 

PM  (die- 
sets  onty) 

TLEV 

0.156 
0.090 
0.055 

4.2 
4.2 

2.1 

0.6 
0.3 
0.3 

0.018 
0.018 
0.011 

0.06 
0.06 
0.04 

lev  .. 

ULEV 

1. 

T 

1 

1 

(ii)  Diesel  vehicles.  The  particulate 
matter  (PM)  standards  in  paragraph 
(b)(l)(i)  of  this  section  are  applicable  to 
diesel  light-duty  vehicles  only.  For 
diesel  vehicles  certifying  to  the 
standards  set  forth  in  paragraph  (b)(l)(i) 
of  this  section,  "NMOG"  shall  mean 
non-methane  hydrocarbons. 

(iii)  NMOG  standards  for  flexible-fuel 
and  dual-fuel  light-duty  vehicles. 
Flexible-fuel  and  dual-fuel  light-duty 
vehicles  shall  be  certified  to  exhaust 
emission  standards  for  NMOG 
established  both  for  the  operation  of  the 
vehicle  on  an  available  fuel  other  than 
gasoline  and  for  the  operation  of  the 
vehicle  on  gasoline  as  specified  in 
§86.1771. 

(A)  The  applicableNMOG  emission 
standards  for  flexible-fuel  and  dual-fuel 
light-duty  vehicles  when  certifying  the 
vehicle  for  operation  on  fuels  other  than 
gasoline  shall  be  the  NMOG  standards 
in  paragraph  [b)(l)(i)  of  this  section. 

(B)  The  applicable  NMOG  emission 
standards  for  flexible-fuel  and  dual-fuel 
light-duty  vehicles  when  certifying  the 
vehicle  for  operation  on  gasoline  shall 
be  the  NMOG  standards  in  Tables  R97- 
3  and  R97-4  in  the  rows  designated 
with  the  applicable  vehicle  emission 
category,  as  follows: 

Table  R97-3.— Intermediate  Use- 
ful Life  NMOG  Standards  (g/mi) 
FOR  Flexible-Fuel  and  Dual-Fuel 
Light-Duty  Vehicles  Classified 
AS  TLEVs,  LEVs,  AND  ULEVs 


Vehicle  emission  category 

NMOG 

TLEV  

0  25 

LEV  

0  125 

ULEV 

0  075 

Table  R97-4.— Full  Useful  Life 
NMCXa  Standards  (g/mi)  for 
Flexible-Fuel  and  Dual-Fuel 
Light-Duty  vehicles  Classified 
AS  TLEVs,  LEVs.  AND  ULEVS 


Vehtde  emission  category 

NMOG 

TLEV  

0.31 

LEV  

0.156 

ULEV 

0.090 

(iv)  Highway  NOx.  The  maximum 
projected  NOx  emissions  measured  on 
the  federal  Highway  Fuel  Economy  Test 
in  40  CFR  part  600,  subpart  B.  shall  not 
be  greater  than  1.33  times  the  applicable 
light-duty  vehicle  standards  shown  in 
Tables  R97-1  and  R97-2.  Both  the 
projected  emissions  and  the  Highway 
Fuel  Economy  Test  standard  shall  be 
roimded  to  the  nearest  0. 1  g/mi  in 
accordance  with  the  Rounding-Off 
Method  specified  in  ASTM  E29-90. 
Standard  Practice  for  Using  Significant 
Digits  in  Test  Data  to  Determine 
Conformance  with  Specifications,  before 
being  compared.  These  procedures  are 
incorporated  by  reference  (see  §  86.1). 

(v)  Hybrid  electric  vehicle 
requirements.  Deterioration  factors  for 
hybrid  electric  vehicles  shall  be  based 
on  the  emissions  and  mileage 
accumulation  of  the  auxiliary  power 
unit.  For  certification  purposes  only. 
Type  A  hybrid  electric  vehicles  shall 
demonstrate  compliance  with  50,000 
mile  emission  standards  (using  50,000 
mile  deterioration  factors),  and  shall  not 
be  required  to  demonstrate  compliance 
with  100,000  mile  emission  standards. 
For  certification  purposes  only,  Type  B 
hybrid  electric  vehicles  shall 
demonstrate  compliance  with  50,000 
mile  emission  standards  (using  50,000 
mile  deterioration  factors)  and  100,000 
mile  emission  standards  (using  75,000 


mile  deterioration  factors).  For 
certification  purposes  only.  Type  C 
hybrid  electric  vehicles  shall 
demonstrate  compliance  with  50,000 
mile  emission  standards  (using  50,000 
mile  deterioration  factors)  and  100,000 
mile  emission  standards  (using  100,000 
mile  deterioration  factors). 

(vi)  50  degree  F  requirements.  Light- 
duty  vehicles  shall  comply  with  the 
emission  standards  for  NMOG,  CO, 
NOx.  and  HCHO  in  paragraph  (b)(l)(i)  of 
this  section  at  50"  F,  according  to  the 
procedure  specified  in  §86.1773. 
Hybrid  electric,  natural  gas,  and  diesel 
fueled  vehicles  are  not  required  to 
comply  with  the  provisions  of  this 
paragraph  (b)(l)(vi). 

(2)  [Reserved] 

(c)  Intermediate  in-use  emission 
standards.  (1)  1997  through  1999  model 
year  light-duty  vehicles  certified  as 
LEVs  and  1997  through  2002  model  year 
light-duty  vehicles  certified  as  ULEVs 
shall  meet  the  applicable  intermediate 
and  full  useful  life  in-use  standards  in 
paragraphs  (c)(2)  or  (c)(3)  of  this  section, 
according  to  the  following  provisions: 

(i)  In-use  compliance  with  standards 
beyond  the  intermediate  useful  life  shall 
be  waived  for  LEVs  and  ULEVs  through 
the  1998  model  year. 

(ii)  The  applicable  in-use  emission 
standards  for  vehicle  emission 
categories  and  model  years  not  shown 
in  Tables  R97-5,  R97-6,  and  R97-7 
shall  be  the  intermediate  and  full  useful 
life  standards  in  paragraph  (b)  of  this 
section. 

(2)  Light-duty  vehicles,  including 
flexible-fuel  and  dual-fuel  light-duty 
vehicles  when  operated  on  an  available 
fuel  other  than  gasoline,  shall  meet  all 
intermediate  and  full  useful  life  in-use 
standards  for  the  applicable  vehicle 
emission  category  and  model  year  in 
Tables  R97-5  and  R97-6,  as  follows: 
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Table  R97-5.— Intermediate  Useful  Life  (50,000  Mile)  In-Use  Standards  (g/mi)  for  Light-Duty  Vehicles 


Vehicle  emission  category 

Model  year 

NMOG 

CO 

NOx 

HCHO 

LEV                     

1997-1999 
1997-1998 
1999-2000 
2001-2002 

0.100 
0.058 
0.055 
0.055 

3.4 
2.6 
2.1 
2.1 

0.3 
0.3 
0.3 
0.3 

0.015 

ULEV  

0.012 

0.012 
0.008 

Table  R97-6.— Full  Useful  Life  (100,000  Mile)  In-Use  Standards  (g/mi)  for  Light-Duty  Vehicles 


- 

Model  year 

NMOG 

CO 

NOx 

HCHO 

LEV                                   

1999 
1999-2002 

0.125 
0.075 

4.2 
3.4 

0.4 
0.4 

0.018 

ULEV           

0.011 

(3)  Flexible-fuel  and  dual-fuel  light- 
duty  vehicles  when  operated  on 
gasoline  shall  meet  all  intermediate  and 
full  useful  life  in-use  standards  for  the 
applicable  vehicle  emission  category 
and  model  year  in  Tables  R97-5  and 
R97-6,  except  that  the  applicable 
intermediate  useful  life  NMOG 
stftndards  for  1997  and  1998  model  year 
flexible-fuel  and  dual-fuel  light-duty 
vehicles  when  operated  on  gasoline 
shall  be  those  in  Table  R97-7.  as 
follows: 

Table  R97-7.— Intermediate  Use- 
ful Life  (50,000  Mile)  In-Use 
NMOG  Standards  for  1997  and 
1998  Model  Year  Flexible-Fuel 
and  Dual-Fuel  Light-Duty  Vehi- 
cles When  Operated  on  Gaso- 
line 


Vehide  emission  category 


LEV  .. 
ULEV 


NMOG 
(g/mi) 


0.188 
0.100 


(d)  NMOG  measurement  and 
reactivity  adjustment.  NMOG  emissions 
shall  be  measured  in  accordance  with 
Chapter  5  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996).  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 
NMOG  emissions  shall  be  compared  to 
the  applicable  NMOG  emissions 
certi^cation  or  in-use  standard 
according  to  the  following  calculation 
procedures: 

(1)  For  TLEVs.  LEVs,  and  ULEVs 
designed  to  operate  on  any  fuel  other 


than  conventional  gasoline,  and  for 
flexible-fuel  and  dual-fuel  TLEVs,  LEVs, 
and  ULEVs  when  operated  on  a  fuel 
other  than  gasoline  as  specified  in 
§86.1771,  manufacturers  shall  multiply 
NMOG  exhaust  mass  emission  levels  by 
the  applicable  reactivity  adjustment 
factor  set  forth  in  §  86.1777,  or 
established  by  the  Administrator 
pursuant  to  §86.1777.  The  product  of 
the  NMOG  exhaust  emission  levels  and 
the  reactivity  adjustment  factor  shall  be 
compared  to  the  applicable  certification 
or  in-use  exhaust  NMOG  mass  emission 
standards  established  for  the  particular 
vehicle  emission  category  to  determine 
compliance. 

(2)  In  addition  to  multiplying  the 
exhaust  NMOG  mass  emission  levels  by 
the  applicable  reactivity  adjustment 
factor,  TLEV.  LEV,  or  ULEV  natural  gas 
vehicles  shall  multiply  the  exhaust 
methane  mass  emission  level  by  the 
applicable  methane  reactivity 
adjustment  factor  in  §86.1777  or 
established  by  the  Administrator 
pursuant  to  §86.1777.  The  reactivity- 
adjusted  NMOG  value  shall  be  added  to 
the  reactivity-adjusted  methane  value 
and  then  the  sum  shall  be  compared  to 
the  applicable  certification  or  in-use 
exhaust  NMOG  mass  emission 
standards  established  for  the  particular 
vehicle  emission  category  to  determine 
compliance. 

(3)  The  exhaust  NMOG  mass  emission 
levels  for  fuel-flexible  and  dual-fuel 
vehicles  when  operating  on  gasoline  as 
specified  in  §86.1771  shall  not  be 
multiplied  by  a  reactivity  adjustment 
factor. 


%  86.1709-97    Exhaust  emission  standards 
for  1997  and  later  light  light-duty  trucks. 

(a)  Light  light-duty  trucks  certified 
under  the  provisions  of  this  subpart 
shall  comply  with  the  applicable 
exhaust  emission  standeuds  in  this 
section.  In  addition  to  the  exhaust 
emission  standards  in  this  section,  light 
light-duty  trucks  certified  under  the 
provisions  of  this  subpart  shall  comply 
with  all  applicable  emission  standards 
and  requirements  in  §  86.097-9  and 
subsequent  model  year  provisions. 

(1)  Light  light-duty  trucks  that  meet 
the  exhaust  emission  standards  in  this 
section  are  deemed  to  be  in  compliance 
with  all  the  exhaust  emission  standards 
in  §86.097-9(a)(l)(i)  and  subsequent 
model  year  provisions,  except  for  the 
emission  standards  and  test  procedures 
for  total  hydrocarbon  (THC),  particulate 
matter  (PM),  and  high  altitude 
conditions.  Diesel  light  light-duty  trucks 
that  meet  the  PM  standard  in  this 
section  are  deemed  to  be  in  compliance 
with  the  PM  standards  in  §  86.097-9 
and  subsequent  model  year  provisions. 

(2)  (Reserved) 

(b)(1)  Standards,  (i)  Exhaust 
emissions  from  1997  and  later  model 
year  light  light-duty  trucks  classified  as 
TLEVs,  LEVs,  and  ULEVs  shall  not 
exceed  the  standards  in  Tables  R97-8 
and  R97-9  in  rows  designated  with  the 
applicable  vehicle  emission  category 
and  loaded  vehicle  weight.  These 
standards  shall  apply  equally  to 
certification  and  in-use  vehicles,  except 
as  provided  in  paragraph  (c)  of  this 
section.  The  tables  follow: 


Table  R97-8.— Intermediate  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  Classified  as  TLEVs, 

LEVs.  and  ULEVs 


Loaded  vehicle  weight 

Vehide 
emission 
category 

NMOG 

CO 

NOx 

HCHO 

0-3750 

TLEV 

0.125 

3.4 

0.4 

0.015 
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Table  R97-8.— Intermediate  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  Classified  as  TLEVs, 
II  ■    ^  LEVs,  AND  ULEVs— Continued 


1                                  Loaded  vehicle  weight 

Vehicle 
emission 
category 

NMOG 

CO 

NOx 

HCHO 

3751- 

-5750 

LEV 

ULEV 

TLEV 

LEV 

ULEV 

0.075 
0.040 
0.160 
0.1W 
0.050 

3.4 
1.7 
4.4 
4.4 
22 

0.2 
0.2 
0.7 
0.4 
0.4 

0.015 
O.OOR 
0.018 
0.018 
0.0U9 

Table  R97-9. 


-Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  Classified  as  TLEVs,  LEVs, 

AND  ULEVs 


Loaded  vehlde  weight 


0-3750 
3751 


-6750 


Vehicle 
emission 
category 


TLEV 

LEV 

ULEV 

TLEV 

LEV 

ULEV 


NMOG 


0.156 
0.090 
0.055 
0.200 
0.130 
0.070 


CO 


4.2 
4.2 
2.1 
5.5 
5.5 
2.8 


NOx 


0.6 
0.3 
0.3 
0.9 
0.5 
0.5 


HCHO 


0.018 
0.018 
0.011 
0.023 
0.023 
0.013 


PM 

(diesels 

only) 


0.08 
0.08 
0.04 
0.10 
0.10 
0.05 


(ii)  Diesel  vehicles.  The  particulate 
matter  (PM)  standards  in  paragraph 
(b)(l)(i)  of  this  section  are  applicable  to 
diesel  vehicles  only.  For  diesei  vehicles 
certifying  to  the  standards  set  forth  in 
paragraph  (b)(l)(i)  of  this  section, 
"NMOG"  shall  mean  non-methane 
hydrocarbons. 

(iii)  NMOG  standards  for  flexible-fuel 
and  dual-fuel  light  duty  trucks.  Flexible- 
fuel  and  dual-fuel  light  light-duty  trucks 
shall  be  certified  to  exhaust  emission 
standards  for  NMOG  established  both 
for  the  operation  of  the  vehicle  on  an 
available  fuel  other  than  gasoline  and 
for  the  operation  of  the  vehicle  on 
gasoline  as  specified  in  §86.1771. 

(A)  The  applicable  NMOG  emission 
standards  for  flexible-fuel  and  dual-fuel 
light  Ught-duty  trucks  when  certifying 
the  vehicle  for  operation  on  fuels  other 
than  gasoline  shall  be  the  NMOG 
standards  in  paragraph  (b)(l)(i)  of  this 
section. 

(B)  The  applicable  NMOG  emission 
standards  for  flexible-fuel  and  dual-fuel 
light  light-duty  trucks  when  certifying 
the  vehicle  for  operation  on  gasoline 
shall  be  the  NMOG  standards  in  Tables 
R97-10  and  R97-11  in  the  rows 
designated  with  the  applicable  vehicle 
emission  category  and  loaded  vehicle 
weight,  as  follows: 


Table  R97-10.— Intermediate  Use- 
ful Life  NMOG  Standards  (g/mi) 
FOR  Flexible-Fuel  and  Dual-Fuel 
Light  Light-Duty  Trucks  Classi- 
fied as  TLEVs,  LEVs.  and  ULEVs 


Loaded  vehicle 
weight 

Vehicle  emis- 
sion category 

NMOG 

0-3750  

3751-5750  

TLEV 

LEV 

ULEV 

TLEV 

LEV 

ULEV 

0.25 

0.125 

0.075 

0.32 

0.160 

0.100 

Table  R97-11.— Full  Useful  Life 
NMOG  Standards  (g/mi)  for 
Flexible-Fuel  and  Dual-Fuel 
Light  Light-Duty  Trucks  Classi- 
fied as  TLEVs,  LEVs,  and  ULEVs 


Loaded  vehicle 
weight 

Vehicle  emis- 
sion category 

NMOG 

0-3750 .... 

3751-5750  

TLEV 

LEV 

ULEV 

TLEV 

LEV 

ULEV 

0.31 

0.156 

0.090 

0.40 

0.200 

0.130 

(iv)  Highway  NOx-  The  maximum 
projected  NOx  emissions  measured  on 
the  federal  Highway  Fuel  Economy  Test 
in  40  CFR  part  600,  subpart  B,  shall  be 
not  greater  than  1.33  times  the 
applicable  light  light-duty  truck 
standards  shown  in  Tables  R97-8  and 
R97-9.  Both  the  projected  emissions 
and  the  Highway  Fuel  Economy  Test 
standard  shall  be  rounded  to  the  nearest 


0.1  g/mi  in  accordance  with  the 
Rounding-Off  Method  specified  in 
ASTM  E29-90,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications,  before  being  compared. 
These  procedures  are  incorporated  by 
reference  (see  §86.1). 

(v)  Hybrid  electric  vehicle 
requirements.  Deterioration  factors  for 
hybrid  electric  vehicles  shall  be  based 
on  the  emissions  and  mileage 
accumulation  of  the  auxiliary  power 
unit.  For  certification  purposes  only, 
Type  A  hybrid  electric  vehicles  shall 
demonstrate  compliance  with  50,000 
mile  emission  standards  (using  50.000 
mile  deterioration  factors),  and  shall  not 
be  required  to  demonstrate  compliance 
with  100,000  mile  emission  standards. 
For  certification  purposes  only.  Type  B 
hybrid  electric  vehicles  shall 
demonstrate  compliance  with  50,000 
mile  emission  standards  (using  50,000 
mile  deterioration  factors)  and  100,000 
mile  emission  standards  (using  75,000 
mile  deterioration  factors).  For 
certification  purposes  only.  Type  C 
hybrid  electric  vehicles  shall 
demonsfrate  compliance  with  50,000 
mile  emission  standards  (using  50,000 
mile  deterioration  factors)  and  100,000 
mile  emission  standards  (using  100,000 
mile  deterioration  factors). 

(vi)  50  degree  F  requirements.  Light 
light-duty  trucks  shall  comply  with  the 
emission  standards  for  NMOG,  CO, 
NOx,  and  HCHO  in  paragraph  (b)(l)(i)  of 
this  section  at  50  degrees  F,  according 
to  the  procedure  specified  in  §86.1773. 
Hybrid  electric  vehicles,  natural  gas 
vehicles,  and  diesel  fueled  vehicles  are 
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not  required  to  comply  with  the 
provisions  of  this  paragraph  (b)(l)(vi). 

(2)  [Reserved] 

(c)  Intermediate  in-use  emission 
standards.  (1)  1997  and  1998  model 
year  light  light-duty  trucks  certified  as 
LEVs  or  ULEVs  shall  meet  the 
applicable  intermediate  and  full  useful 
life  in-use  standards  in  paragraphs  (c)(2) 
or  (c)(3)  of  this  section,  according  to  the 
following  provisions: 


(i)  In-use  compliance  with  standards 
beyond  the  intermediate  useful  life  shall 
be  waived  for  LEVs  and  ULEVs  through 
the  1998  model  year. 

(ii)  The  applicable  in-use  emission 
standards  for  vehicle  emission 
categories  and  model  years  not  shown 
in  Tables  R97-12.  R97-13,  and  R97-14 
shall  be  the  intermediate  and  full  useful 
life  standards  in  paragraph  (b)  of  this 
section. 


(2)  Light  light-duty  trucks,  including 
flexible-fuel  and  dual-fuel  light  light- 
duty  trucks  when  operated  on  an 
available  fuel  other  than  gasoline,  shall 
meet  all  intermediate  and  full  useful  life 
in-use  standards  for  the  applicable 
vehicle  emission  category,  loaded 
vehicle  weight,  and  model  year  in 
Tables  R97-12  and  R97-13.  as  follows: 


Table  R97-12.— irjiERMEDiATE  Useful  Life  (50,000  Mile)  In-Use  Standards  (g/mi)  for  Ught  Light-Duty  Trucks 


Loaded  vehicle  weight 

Vehide  emis- 
sior  category 

Model  year 

NMOG 

CO 

NOx 

HCHO 

0-3750 V 

LEV 
ULEV 

LEV 
ULEV 

1997-1999 
1997-1998 
1999-2000 
2001-2002 
1997-1998 
1999 
1997-1998 
199»-2002 

0.100 
0.058 
0.055 
0.055 
0.128 
0.130 
0.075 
0.070 

3.4 
2.6 
2.1 
2.1 
4.4 
4.4 
3.3 
2.8 

0.3 
0.3 
0.3 
0.3 
0.5 
0.5 
0.5 
0.5 

0.015 

3751-5750      

0.012 
0.012 
0.008 
0.018 

0.018 
0.014 
0.014 

TABLE  R97-13. 

—Full  Useful  Life  (100.000  Mile)  In-Use  Standards  (g/mi)  for  Light  Light-Duty  Trucks 

Loaded  vehicle  we«ght 

Vehicle  emis- 
sion category 

Model  year 

NMOG 

CO 

NOx 

HCHO 

0-3750  

LEV 
ULEV 
LEV 
ULEV 

1999 
1999-2002 

1999 
1999-2002 

0.125 
0.075 
0.160 
0.100 

4.2 
3.4 
5.5 

4.4 

0.4 
0.4 
0.7 
0.7 

0.018 

3751-6750 „ 

0.011 
0.018 

0.014 

(3)  Flexible-fuel  and  dual-fuel  light 
light-duty  trucks  when  0[>erated  on 
gasoline  shall  meet  all  intermediate  and 
full  useful  life  in-use  standards  for  the 
applicable  vehicle  emission  category 
and  model  year  in  Tables  R97-12  and 
R97-13,  except  that  the  applicable 
intermediate  useful  life  NMOG 
standards  for  1997  and  1998  model  year 
flexible-fuel  and  dual-fuel  light  light- 
duty  trucks  when  operated  on  gasoline 
shall  be  those  in  Table  R97-14,  as 
follows: 

Table  R97-1 4.— Intermediate  Use- 
ful Life  (50,000  mile)  In-Use 
NMCXB  Standards  (g/mi)  for 
1997  AND  1998  Model  year 
Flexible-Fuel  and  Dual-Fuel 
Light  Light-Duty  Trucks  When 
Operated  on  Gasoline 


Loaded  vehide 
weight 

Vehide  emis- 
SKX1  category 

NMOG 

0-3750  

3751-5750  

LEV 
ULEV 
LEV 
ULEV 

0.188 
0.100 
0.238 
0.128 

(d)  NMOG  measurement  and 
reactivity  adjustment.  NMOG  emissions 
shall  be  measured  in  accordance  with 


Chapter  5  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996).  These  procedures  are 
incorporated  by  reference  (see  §  86.1). 
NMOG  emissions  shall  be  compared  to 
the  applicable  NMOG  emissions 
certification  or  in-use  standard 
according  to  the  following  calculation 
procedures: 

(1)  For  TLEVs.  LEVs.  and  ULEVs 
designed  to  operate  on  any  fuel  other 
than  conventional  gasoline,  and  for 
flexible-fuel  and  dual-fuel  TLEVs,  LEVs, 
and  ULEVs  when  operated  on  a  fuel 
other  than  gasoline  as  specified  in 
§86.1771,  manufacturers  shall  multiply 
NMOG  mass  exhaust  emission  levels  by 
the  applicable  reactivity  adjustment 
factor  set  forth  in  §86.1777  or 
established  by  the  Administrator 
pursuant  to  §  86.1777.  The  product  of 
the  NMOG  exhaust  emission  levels  and 
the  reactivity  adjustment  foctor  shall  be 
compared  to  the  applicable  certification 
or  in-use  exhaust  NMOG  mass  emission 
standards  established  for  the  particular 
vehicle  emission  category  to  determine 
compliance. 

(2)  In  addition  to  multiplying  the 
exhaust  NMOG  mass  emission  levels  by 
the  applicable  reactivity  adjustment 
factor,  TLEV,  LEV.  or  ULEV  natural  gas 


vehicles  shall  multiply  the  exhaust 
methane  mass  emission  level  by  the 
applicable  methane  reactivity 
adjustment  factor  in  §86.1777  or 
established  by  the  Administrator 
pursuant  to  §86.1777.  The  reactivity- 
adjusted  NMOG  value  shall  be  added  to 
the  reactivity-adjusted  methane  value 
and  then  the  siun  shall  be  compared  to 
the  applicable  certification  or  in-use 
exhaust  NMOG  mass  emission 
standards  established  for  the  particular 
vehicle  emission  category  to  determine 
compliance. 

(3)  The  exhaust  NMOG  mass  emission 
levels  for  fuel-flexible  and  dual-fuel 
vehicles  when  operating  on  gasoline  as 
specified  in  §  86.1771  shall  not  be 
multiplied  by  a  reactivity  adjustment 
factor. 


!^'A<??  .average  ion  "i^ethane 
<naust  emiS-Sfor!  starxiards  (or 


§8f  •'•■:•   a 
organic  qas 
light  ,ji 
trucKii. 

(a)(1)  Each  manufacturer  shall  certify 
light-duty  vehicles  or  light  light-duty 
trucks  to  meet  the  exhaust  emission 
standards  in  this  subpart  for  TLEVs, 
LEVs.  ULEVs,  or  ZEVs,  or  the  exhaust 
emission  standards  of  §  86.096-8(a)(l)(i) 
and  subsequent  model  year  provisions 
or  §  86.097-9(a)(l)(i)  and  subsequent 
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model  year  provisions,  such  that,  using 
the  applicable  intermediate  useful  life 
standards,  the  manufacturer's  fleet 
average  NMOG  values  for  light-duty 


vehicles  and  light  light-duty  trucks  sold  standards  in  Tables  R97-15  and  R97-16 

in  the  applicable  region  according  to  the  in  the  rows  designated  with  the 

specifications  of  Tables  R97-15  and  applicable  vehicle  type,  loaded  vehicle 

R97-16  are  less  than  or  equal  to  the  weight,  and  model  year,  as  follows: 


Table  R97-15.— Fleet  Average  Non-Methane  Organic  Gas  Standards  (g/mi)  for  Light-Duty  Vehicles  and 
Light  Light-Duty  Trucks  Sold  in  the  Northeast  Trading  Region 


Vehicle  type 


Loaded  ve- 
hicle weight 


Model  year 


Fleet  aver- 
age NMOG 


Light-duty  vehicles  and  Light-duty  trucks 


Light-duty  trucks 


All 
0-3750 


3751-5750 


1997  

1998  

1 999  .•• 

2000  

2001  and  later 

1997  

1998  ...... 

1 999  ••••••.• 

2000  

2001  and  later 


0.200 
0.200 
0148 
0.095 
0.075 
0.256 
0.256 
O190 
0124 
0.100 


Table  R97-16.— Fleet  Average  Non-Methane  Organic  Gas  Standards  (g/mi)  for  Light-Duty  Vehicles  and 
1 1  Light  Light-Duty  Trucks  Sold  in  the  37  States 


Vehicle  type 


Loaded  ve- 
hicle weight 


Model  year 


Fleet  aver- 
age NMOG 


Light-duty  vehicles  and  Light  light-duty  trucks 
Light  light-duty  trucks  


All 

0-3750 

3751-5750 


2001  and  later 
2001  and  later 


0.075 
0.100 


(2)(i)  For  the  purpose  of  calculating 
the  HEV  contribution  factor  for  the  fleet 
average  NMOG  value,  a  manufacturer 
may  use  adjusted  values  to  estimate  the 
contributions  of  hybrid  electric  vehicles 
(or  "HEVs")  based  on  the  range  of  the 
HEV  without  the  use  of  the  engine.  See 
§  86.1702  for  definitions  of  HEV  types 
for  purposes  of  calculating  adjusted 
NMOG  emissions. 

(ii)  For  the  purpose  of  calculating  fleet 
average  NMOG  values,  vehicles  that 
have  no  tailpipe  emissions  but  use  fuel- 
fired  heaters  and  that  are  not  certified  as 
2:EVs  shall  be  treated  as  Type  A  HEV 
ULEVs. 

(3)(i)  Each  manufacturer's  applicable 
fleet  average  NMOG  value  for  all  light 
light-duty  trucks  from  0-3750  lbs 
loaded  vehicle  weight  and  light-duty 
vehicles  sold  in  the  applicable  region 
according  to  Tables  R97-15  and  R97-16 
shall  be  calculated  in  units  of  g/mi 
NMOG  according  to  the  following 
equation,  where  the  term  "Sold"  means 
sold  in  the  applicable  region  according 
to  Tables  R97-15  and  R97-16,  and  the 
term  "Vehicles"  means  light  light-duty 
trucks  from  0-3750  lbs  loaded  vehicle 
weight  and  light-duty  vehicles:  (({No.  of 
Vehicles  Certified  to  the  Federal  Tier  1 
Exhaust  Emission  Standards  and 
Sold)x(0.25))+((No.  of  TLEVs  Sold 
excluding  HEVs)x(0.125))+((No.  of  LEVs 
Sold  excluding  HEVs)x(0.075))+((No.  of 
ULEVs  Sold  excluding 
HEVs)x(0.040))+(HEV  contribution 


£actor))/(Total  No.  of  Vehicles  Sold, 
including  ZEVs  and  HEVs). 

(ii)(A)  "HEV  contribution  factor"  shall 
mean  the  NMOG  emission  contribution 
of  HEVs  to  the  fleet  average  NMOG 
value.  The  HEV  contribution  factor  shall 
be  calculated  in  units  of  g/mi  as  follows, 
where  the  term  "Sold"  means  sold  in 
the  applicable  region  according  to 
Tables  R97-15  and  R97-16. 

(B)  HEV  contribution  factor=(((No.  of 
Type  A  HEV  TLEVs  Sold)x(O.lOO))  + 
((No.  of  Type  B  HEV  TLEVs 
Sold)x(0.113))+((No.  of  Type  C  HEV 
TLEVs  Sold)x(0.125)))+(((No.  of  Type  A 
HEV  LEVs  SoId)x(0.057))+((No.  of  Type 
B  HEV  LEVs  Sold)x(0.066))+((No.  of 
Type  C  HEV  LEVs  Sold)x(0.075)))+(((No. 
ofTypeAHEVULEVs 
Sold)x(0.020))+((No.  of  Type  B  HEV 
ULEVs  Sold)x(0.030))+{(No.  of  Type  C 
HEV  ULEVs  Sold)x(0.040))). 

(iii)(A)  For  any  model  year  in  which 
a  manufacturer  certifies  its  entire  fleet  of 
light  light-duty  trucks  from  0-3750  lbs 
LVW  and  light-dufy  vehicles  to 
intermediate  useful  life  NMOG  emission 
standards  specified  in  §§  86.1708  and 
86.1709  that  are  less  than  or  equal  to  the 
applicable  fleet  average  NMOG  standard 
specified  in  Table  R97-15,  the 
manufacturer  may  choose  not  to 
calculate  a  separate  fleet  average  NMOG 
value  for  each  region  for  such  vehicles 
for  that  model  year. 

(B)  The  fleet  average  NMOG  value  for 
a  manufacturer  electing  under 


paragraph  (a)(3)(iii)(A)  of  this  section 
not  to  calculate  a  separate  fleet  average 
NMOG  value  shall  be  deemed  to  be  the 
applicable  fleet  average  NMOG  standard 
specified  in  Table  R97-1 5  for  the 
applicable  model  year. 

(C)  A  manufacturer  making  the 
election  under  paragraph  (a)(3)(iu)(A)  of 
this  section  may  not  generate  credits  for 
that  model  year  for  light  light-duty 
trucks  from  0-3750  lbs  LVW  and  light- 
duty  vehicles. 

(4)(i)  Each  manufacturer's  applicable 
fleet  average  NMOG  value  for  all  light 
light-duty  trucks  from  3751-5750  lbs 
loaded  vehicle  weight  sold  in  the 
applicable  region  according  to  Tables 
R97-15  and  R97-16  shall  be  calculated 
in  units  of  g/mi  NMOG  according  to  the 
following  equation,  where  the  term 
"Sold"  means  sold  in  the  applicable 
region  according  to  Tables  R97-15  and 
R97-16,  and  the  term  "Vehicles"  means 
light  light-duty  trucks  from  3751-5750 
lbs  loaded  vehicle  weight:  (((No.  of 
Vehicles  Certified  to  the  Federal  Tier  1 
Exhaust  Emission  Standards  and 
Sold)x(0.32))+((No.  of  TLEVs  Sold 
excluding  HEVs)x(0.160))+((No.  of  LEVs 
Sold  excluding  HEVs)x(0.100))+((No.  of 
ULEVs  Sold  excluding 
HEVs)x(0.050))+(HEV  ContribuUon 
factor))/(Total  No.  of  Vehicles  Sold, 
including  ZEVs  and  HEVs). 

(ii)(A)  "HEV  contribution  factor"  shall 
mean  the  NMOG  emission  contribution 
of  HEVs  to  the  fleet  average  NMOG.  The 


HEV  contribution  factor  shall  be 
calculated  in  units  of  g/mi  as  follows, 
where  the  term  "Sold"  means  sold  in 
the  applicable  region  according  to 
Tables  R97-15  and  R97-16. 

(B)  HEV  contribution  factor=(((No.  of 
Type  A  HEV  TLEVs  Sold)x(0.130))  + 
((No.  of  Type  B  HEV  TLEVs 
Sold)x(0.145))+{(No.  of  Type  C  HEV 
TLEVs  Sold)x(0.160)))+(((No.  of  Type  A 
HEV  LEVs  Sold)x(0.075))+((No.  of  Type 
B  HEV  LEVs  Sold)x(0.087))+({No.  of 
Type  C  HEV  LEVs  Sold)x(0.100)))+(((No. 
ofTypeAHEVULEVs 
SoldM0.025))+((No.  of  Type  B  HEV 
ULEVs  Sold)x(0.037))+((No.  of  Type  C 
HEV  ULEVs  Sold)x(0.050))). 

(iii)(A)  For  any  model  year  in  which 
a  manufacturer  certiHes  its  entire  fleet  of 
light  light-duty  trucks  from  3751-5750 
lbs  LVW  to  intermediate  useful  life 
NMOC  emission  standards  speciBed  in 
§  86.1709  that  are  less  than  or  equal  to 
the  applicable  fleet  average  NMOG 
requirement  specified  in  Table  R97-15, 
the  manufacturer  may  choose  not  to 
calculate  a  separate  fleet  average  NMCX^ 
value  for  each  region  for  such  vehicles 
for  that  model  year. 

(B)  The  fleet  average  NMOG  value  for 
a  manufacturer  electing  under 
paragraph  (a)(4)(iii)(A]  of  this  section 
not  to  calculate  a  separate  fleet  average 
NMOC  value  shall  be  deemed  to  be  the 
applicable  fleet  average  NMOC 
requirement  specified  in  Table  R97-15 
for  the  applicable  model  year. 

(C)  A  manufacturer  making  the 
election  under  paragraph  (a)(4)(iii)(A)  of 
this  section  may  not  generate  credits  for 
that  model  year  for  light  light-duty 
trucks  from  3751-3750  lbs  LVW. 

{5)(i)  The  calculation  of  the  fleet 
average  NMOC  value  pursuant  to 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  shall  exclude  ATVs,  as  defined 
in  §  86.1702.  purchased  in  the  NTR  by 
state  governments.  In  determining  the 
quantity  of  vehicles  to  be  excluded  from 
the  NMOG  calculations,  a  manufacturer 
shall  only  be  required  to  exclude 
vehicles  that  are  reported  by  the 
purchasing  government  in  a  timely 
letter,  containing  adequate  information, 
directed  to  the  representative  of  the 
manufacturer  listed  in  the 
manufacturer's  application  for 
certification.  Such  letter  shall  be 
considered  timely  only  if  it  is  received 
no  later  than  February  1  of  the  calendar 
year  following  the  model  year  of  the 
purchased  vehicles. 

(ii)  Adequate  information  includes  the 
number  of  vehicles  purchased,  vehicle 
makes  and  models,  and  the  associated 
engine  families.  A  copy  of  the  letter 
should  be  sent  to  EPA. 

(6)  For  any  model  year  prior  to  model 
year  2001  for  which  a  manufacturer 


meets  the  definition  of  "low  volume 
manufacturer"  in  §86.1702,  it  shall  be 
exempt  from  the  requirements  in 
paragraph  (a)(1)  of  this  section.  The 
requirements  in  paragraph  (a)(1)  of  this 
section  applicable  to  the  2001  and  later 
model  years  shall  apply  to  low  volume 
manufacturers. 

(b)  Fleet  average  NMOG  credit  and 
debit  calculations.  (1)  For  each 
averaging  set,  as  defined  in  §86.1702, 
manufacturers  that  achieve  fleet  average 
NMOC  values  lower  than  the  fleet 
average  NMOG  standard  for  the 
corresponding  model  year  may  generate 
credits. 

(2)  For  each  averaging  set. 
manufacturers  that  obtain  applicable 
fleet  average  NMOG  values  exceeding 
the  fleet  average  NMOG  standard  for  the 
corresponding  model  year  shall  generate 
debits. 

(3)  For  each  averaging  set,  credits  and 
debits  are  to  be  calculated  according  to 
the  following  equation  and  rounded,  in 
accordance  with  the  Rounding-Off 
Method  specified  in  ASTM  E29-90, 
Standard  Practice  for  Using  Significant 
Digits  in  Test  Data  to  Determine 
Conformance  with  Specifications, 
which  is  incorporated  by  reference  (see 
§86.1),  to  the  nearest  whole  number 
(intermediate  calculations  will  not  be 
rounded): 

Number  of  Cr8dits/Debits=((( Applicable  Fleet 
Average  NMOG 

Standard)  -  (Manufacturer's  Applicable 
Fleet  Average  NMOC 
Value))x(Applicable  Production)). 

(4)  For  eacb  region  and  model  year,  a 
manufacturer's  available  credits  or  level 
of  debits  shall  be  the  sum  of  credits  or 
debits  derived  from  the  respective  class 
A  and  class  B  averaging  sets  for  that 
region  and  model  year. 

(c)  Fleet  average  i/MOG  credits.  (1) 
Credits  may  be  used  to  offset  only  fleet 
average  NMOG  debits  of  the  same  region 
(NTR  or  37  States). 

(2)  Credits  may  only  be  used,  traded 
or  carried  over  to  the  next  model  year 
after  they  are  earned.  Credits  are  earned 
on  the  last  day  of  the  model  year.  Before 
trading  or  carrying  over  credits  to  the 
next  model  year,  a  manufacturer  must 
apply  available  credits  to  offset  any  of 
its  debits  from  the  same  region,  where 
the  deadline  to  offset  such  debits  has 
not  yet  passed. 

(3)  Credits  earned  in  any  given  model 
year  shall  retain  full  value  through  the 
subsequent  model  year. 

(4)  Unused  credits  that  are  available  at 
the  end  of  the  second,  third,  and  fourth 
model  years  after  the  model  year  in 
which  the  credits  were  generated  shall 
be  discounted  to  50%,  25%,  and  0%  of 
the  original  value  of  the  credits. 


respectively.  The  discounting  of  credits 
also  applies  to  credits  transferred  to 
other  parties. 

(5)  Credits  may  not  be  used  to  remedy 
any  nonconformities  determined  by  a 
Selective  Enforcement  Audit,  recall 
testing,  or  testing  performed  with 
respect  to  Title  13,  Chapter  2,  Articles 

1  and  2  of  the  California  Code  of 
Regulations. 

(6)  Prior  to  model  year  2001,  low 
volume  manufacturers  may  earn  credits 
in  the  NTR  to  transfer  to  other  motor 
vehicle  manufacturers  for  use  in  the 
NTR  or  to  bank  for  their  own  use  in  the 
NTR  in  2001  and  subsequent  model 
years.  Such  credits  will  be  calculated  as 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  except  that  the  applicable  fleet 
average  NMC)C  standard  shall  be  0.25  g/ 
mi  NMOG  for  the  averaging  set  for  light 
light-duty  trucks  from  0-3750  lbs  LVW 
and  light-duty  vehicles  or  0.32  g/mi 
NMOG  for  the  averaging  set  for  light 
light-duty  trucks  from  3751-5750  lbs 
LVW.  Credits  shall  be  discounted  in 
accordance  with  the  provisions  in 
paragraph  (c)(4)  of  this  section. 

(7)  Manufacturers  may  earn  and  bank 
credits  in  the  37  states  prior  to  model 
year  2001.  Such  credits  will  be 
calculated  as  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section,  except  that  the 
applicable  fleet  average  NMOG  standard 
shall  be  0.25  g/mi  NMOG  for  the 
averaging  set  for  light  light-duty  trucks 
&t)m  0-3750  lbs  LVW  and  light-duty 
vehicles  or  0.32  g/mi  NMOG  for  the 
averaging  set  for  light  light-duty  trucks 
bom  3751-5750  lbs  LVW. 

(i)  Emissions  credits  earned  in  the  37 
states  prior  to  the  2001  model  year  shall 
be  treated  as  generated  in  the  2001 
model  year. 

These  credits  shall  be  discounted  in 
accordance  with  the  provisions  in 
paragraph  (c)(4)  of  this  section. 

(iiU  In  the  2001  model  year,  a  one- 
time discount  rate  of  10  percent  shall  be 
applied  to  all  credits  earned  under  the 
provisions  of  this  paragraph  {c)(7). 

(8)  There  are  no  property  rights 
associated  with  credits  generated  under 
the  provisions  of  this  section.  Credits 
are  a  limited  authorization  to  emit  the 
designated  amount  of  emissions. 
Nothing  in  the  regulations  or  any  other 
provision  of  law  should  be  construed  to 
limit  EPA's  authority  to  terminate  or 
limit  this  authorization  through  a 
rulemaking. 

(d)  Fleet  avemge  NMOG  debits.  (1) 
Manufacturers  shall  offset  any  debits  for 
a  given  model  year  by  the  fleet  average 
NMOG  reporting  deadline  for  the  model 
year  following  the  model  year  in  which 
the  debits  were  generated. 
Manufacturers  may  ofiiset  debits  by 
generating  credits  or  acquirine  credits 
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generated  by  another  manufacturer.  Any 
credit  used  to  offset  a  debit  must  be 
from  the  same  region  (NTR  or  37  States) 
in  which  the  debit  was  incurred. 

(2)(i)  Failure  to  meet  the  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section  within  the"required  timeframe 
for  offsetting  debits  will  be  considered 
to  be  a  failure  to  satisfy  the  conditions 
upon  which  the  certificate(s)  was  issued 
and  the  individual  noncomplying 
vehicles  not  covered  by  the  certificate 
shall  be  determined  according  to  this 
section. 

(ii)  If  debits  are  not  offset  within  the 
specified  time  period,  the  nuniber  of 
vehicles  not  meeting  the  fleet  average 
NMOG  standards  and  not  covered  by 
the  certificate  shall  be  calculated  by 
dividing  the  total  amount  of  debits  for 
the  model  year  by  the  fleet  average 
NMOG  standard  applicable  for  the 
model  year  and  averaging  set  in  which 
the  debits  were  first  incurred.  If  both 
averaging  sets  are  in  debit,  any 
applicable  credits  will  first  be  allocated 
between  the  averaging  sets  according  to 
the  manufacturer's  expressed 
preferences.  Then,  the  number  of 
vehicles  not  covered  by  the  certificate 
shall  be  calculated  using  the  revised 
debit  values. 

(iii)  EPA  will  determine  the  vehicles 
for  which  the  condition  on  the 
certificate  was  not  satisfied  by 
designating  vehicles  in  those  engine 
families  with  the  highest  certification 
NMOG  emission  values  first  and 
continuing  until  a  number  of  vehicles 
equal  to  the  calculated  number  of 
noncomplying  vehicles  as  determined 
above  is  reached.  If  this  calculation 
determines  that  only  a  portion  of 
vehicles  in  an  engine  family  contribute 
to  the  debit  situation,  then  EPA  will 
designate  actual  vehicles  in  that  engine 
family  as  not  covered  by  the  certificate, 
starting  with  the  last  vehicle  produced 
and  counting  backwards. 

(3)  If  a  manufacturer  opts  out  of  the 
National  LEV  program  pursuant  to 

§  86.1705,  the  manufacturer  continues 
to  be  responsible  for  offcetting  any 
debits  outstanding  on  the  effective  date 
of  the  opt-out  within  the  required  time 
period.  Any  failure  to  oSsei  the  debits 
will  be  considered  to  be  a  violation  of 
paragraph  (d)(1)  of  this  section  and  may 
subject  the  manufacturer  to  an 
enforcement  action  for  sale  of  vehicles 
not  covered  by  a  certificate,  pursuant  to 
paragraph  (d)(2)  of  this  section. 

(4)  For  purposes  of  calculating  tolling 
of  the  statute  of  limitations,  a  violation 
of  the  requirements  of  paragraph  (d)(1) 
of  this  section,  a  failure  to  satisfy  the 
conditions  upon  which  a  certificate(s) 
was  issued  and  hence  a  sale  of  vehicles 
not  covered  by  the  certificate,  all  occur 


upon  the  expiration  of  the  deadline  for 
offsetting  debits  specified  in  paragraph 
(d)(1)  of  this  section. 

(e)  m40G  credit  transfers.  (1)  EPA 
may  reject  NMOG  credit  transfers  if  the 
involved  manufacturers  fail  to  submit 
the  credit  transfer  notification  in  the 
annual  report. 

(2)  A  manufacturer  may  not  sell 
credits  that  are  not  available  for  sale 
pursuant  to  the  provisions  in  paragraph 
{c)(2)  of  this  section. 

(3)  Except  in  instances  of  fraud  on  the 
part  of  the  credit  recipient,  where  a 
manufacturer  sells  credits  that  were  not 
available  for  sale,  the  credits  shall  be 
treated  as  valid,  and  the  manufacturer 
that  sold  the  credits  shall  be  liable  for 
any  resulting  shortfall. 

(4)(i)  If  a  manufacturer  transfers  a 
credit  that  it  has  not  generated  pursuant 
to  paragraph  (b)  of  this  section  or 
acquired  from  another  party,  the 
manufactiu«r  will  be  considered  to  have 
generated  a  debit  in  the  model  year  that 
the  manufactiu^r  transferred  the  credit. 
The  manufacturer  must  o&et  such 
debits  by  the  deadline  for  the  annual 
report  for  that  same  model  year. 

(ii)  Failure  to  offset  the  debits  within 
the  required  time  period  will  be 
considered  a  failiue  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  will  be  addressed 
pursuant  to  paragraph  (d)(2)  of  this 
section. 

J86.1711-87  Limnatioos  o'^  saie  of  Tier  1 
vehicles  and  TLEVs,  five  percent  cap. 

(a)  In  the  2001  emd  subsequent  model 
years,  manufacturers  may  sell  Tier  1 
vehicles  and  TLEVs  in  the  NTR  only  if 
vehicles  with  the  same  engine  families 
are  certified  and  offered  for  sale  in 
California  in  the  same  model  year, 
except  as  provided  under 
§  86.1705(e)(4). 

(b)(1)  The  industry-wide  percentage  of 
Tier  1  and  TLEV  light-duty  vehicles  and 
light  light-duty  trucks  sold  in  the  NTR 
for  2001  and  subsequent  model  years 
shall  not  exceed  five  percent  of  the  total 
number  of  light-duty  vehicles  and  light 
light-duty  trucks  sold  in  the  NTR  in  a 
given  model  year. 

(2)  When  EPA  determines  that  the 
five-percent  cap  requirement  of  this 
section  is  first  exceeded.  EPA  will  notify 
covered  manufacturers  of  the 
exceedance  during  the  calendar  year 
following  the  model  year  for  which 
there  was  an  exceedance.  The 
requirement  in  paragraph  (b)(1)  of  this 
section  will  be  enforceable  starting  with 
the  model  year  containing  January  1  of 
the  calendar  year  following  the  calendar 
year  in  which  EPA  notifies 
manufactiu^rs  of  the  exceedance  and  for 
each  model  year  thereafter. 


(3)(i)  An  exceedance  of  the 
requirement  in  this  section  is 
determined  according  to  the  following 
equation  where  the  term  "Vehicles" 
means  light-duty  vehicles  and  light 
light-dufy  trucks,  but  excludes  vehicles 
sold  by  a  manufacturer  that  has  opted 
out  of  the  National  LEV  program 
pursuant  to  the  provisions  of  §  86.1705, 
pending  final  judicial  resolution  of  the 
opt-out  petition: 

Total  number  of  Vehicles  exceeding  five- 
percent  cap=((Total  number  of  Tier  1 
Vehicles  and  TLEVs  sold  in  the  NTR)— 
((Total  number  of  Vehicles  sold  in  the 
NTR) -0.05)) 

(ii)  Where  a  manufacturer  has  elected 
to  use  the  reporting  provision  specified 
in§86.1710(a)(3)(iii)or 
§86.1710(a)(4){iii),  EPA  will  estimate 
that  manufacturer's  number  of  vehicles 
sold  in  the  NTR  by  using  the  following 
equation,  where  the  term  "Vehicles" 
means  light-duty  vehicles  and  light 
light-dufy  trucks,  but  excludes  vehicles 
sold  by  a  manufacturer  that  has  opted 
out  of  the  National  LEV  program 
pursuant  to  the  provisions  of  §  86.1705, 
pending  final  judicial  resolution  of  the 
opt-out  petition: 

Elstimated  nimiber  of  Vehicles  in  the 
NTR=(((simi  of  Vehicles  the  manufactiirer 
sold  in  the  NTR  for  the  latest  two  reported 
model  yeairs)  /  (sum  of  Vehicles  the 
manufacturer  sold  in  the  49  states  for  the 
same  latest  two  reported  model  years))  x 
(number  of  Vehicles  the  manufacturer  sold  in 
the  49  states  as  reported  for  the  current 
model  year)) 

(4)(i)  Failure  to  meet  the  five-percent 
cap  as  specified  in  this  paragraph  (b) 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
individual  nonconforming  vehicles  not 
covered  by  the  certificate  shall  be 
determined  as  set  forth  in  this  paragraph 
(b)(4). 

(ii)  For  a  model  year  in  which  the 
industry-wide  five  percent  cap  is 
exceeded,  as  specified  in  paragraph 
(b)(1)  of  this  section,  each  manufacturer 
that  sold  Tier  1  and  TLEV  light-duty 
vehicles  and  light  light-duty  trucks  in 
the  NTR  in  excess  of  five  percent  of  its 
sales  of  light-duty  vehicles  and  light 
light-duty  trucks  in  the  NTR  is  a 
noncomplying  manu&cturer. 

(iii)  A  noncomplying  manufacturer's 
share  of  vehicles  exceeding  the  five 
percent  cap  for  a  given  model  year  shall 
be  determined  by  the  following 
equation,  where  the  term  "Vehicles" 
means  light-duty  vehicles  and  light 
light-duty  trucks  sold  in  the  NTR,  but 
excludes  vehicles  sold  by  a 
manufacturer  that  has  opted  out  of  the 
National  LEV  program  pursuant  to  the 
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provisions  of  §86.1705,  pending  final 
judicial  resolution  of  the  opt-out 
petition: 

Number  of  noncomplying 
manufacturer's  Vehicles  not  covered  by 
a  certificate  =  ((Total  number  of 
Vehicles  exceeding  five-percent  cap)  x 
((number  of  the  noncomplying 
manufacturer's  Tier  1  Vehicles  and 
TLEVs  sold  in  the  NTR  in  excess  of  five 
percent  of  its  Vehicle  sales  in  the  NTR)/ 
(Sum  of  the  numbers  of  each 
noncomplying  manufacturer's  Tier  1 
Vehicles  and  TLEVs  sold  in  the  NTR  in 
excess  of  five  percent  of  its  Vehicle  sales 
in  the  NTR))). 

(iv)  EPA  will  determine  the  number  of 
vehicles  not  covered  by  a  certificate 
based  on  data  reported  by 
manufacturers  under  §  86.1712(b), 
§  86.085-37(b)  and  subsequent  model 
year  provisions,  and  other  information 
provided  to  EPA  by  a  manufacturer. 

(5)  EPA  will  determine  which 
vehicles  were  not  covered  by  a 
certificate  by  designating  vehicles  in 
those  engine  families  with  the  highest 
certification  NMOG  emission  values 
first  and  continuing  until  a  number  of 
vehicles  equal  to  the  calculated  number 
of  vehicles  not  covered  by  a  certificate 
as  determined  above  is  reached.  If  this 
calculation  determines  that  only  a 
portion  of  vehicles  in  an  engine  family 
contributes  to  the  debit  situation,  then 
EPA  will,  starting  with  the  last  vehicle 
produced  and  counting  backwards, 
designate  actual  vehicles  in  that  engine 
fomily  as  sold  without  a  certificate. 

(6)  Low  volume  manufacturers  are 
exempt  &om  the  requirements  in  this 
paragraph  (b)  and  vehicles  produced  by 
low  volume  manufacturers  shall  not  be 
included  in  calculations  of  industry- 
wide compliance  under  the  provisions 
of  this  p>aragraph  (b). 

(7)  For  the  time  period  that  a 
manufacturer  has  opted-out  under 

§  86.1705  and  the  validity  of  the  opt-out 
is  unresolved,  that  manufacturer  is 
exempt  from  the  requirements  in  this 
paragraph  (b)  and  vehicles  produced  by 
such  manufacturer  shall  not  be  included 
in  calculations  of  industry-wide 
compliance  under  the  provisions  of  this 
paragraph  (b),  regardless  of  EPA  or  a 
court's  determination  regarding  the 
validity  of  the  opt-out. 

5  36  '"7  9"    M>?in'-,>nanc«  of  record*; 

(a)  Maintenance  of  records.  (1)  The 
manufacturer  producing  any  light-duty 
vehicles  and/or  light  light-duty  trucks 
subject  to  the  provisions  in  this  subpart 
shall  establish,  maintain,  and  retain  the 
following  information  in  adequately 


organized  and  indexed  records  for  each 
averaging  set  of  each  model  year: 

(i)  Model  year; 

(ii)  Averaging  set; 

(iii)  Fleet  average  NMOG  value 
achieved;  and 

(iv)  All  values  used  in  calculating  the 
fleet  average  NMOG  value  achieved. 

(2)  The  manufacturer  producing  any 
light-duty  vehicles  and/or  light  light- 
duty  trucks  subject  to  the  provisions  in 
this  subpart  shall  establish,  maintain, 
and  retain  the  following  information  in 
adequately  organized  and  indexed 
records  for  each  vehicle  or  truck  subject 
to  this  subpart: 

(i)  Model  year; 

(ii)  Averaging  set; 

(iii)  EPA  engine  family; 

(iv)  Assembly  plant; 

(v)  Vehicle  identification  number; 

(vi)  NMOG  standard  to  which  the 
vehicle  or  truck  is  certified;  and 

(vii)  Information  on  the  point  of  first 
sale,  including  the  purchaser,  city,  and 
state. 

(3)  The  manufacturer  shall  retain  all 
records  required  to  be  maintained  under 
this  section  for  a  period  of  eight  years 
from  the  due  date  for  the  annual  report. 
Records  may  be  retained  as  hard  copy 
or  reduced  to  microfilm,  ADP  diskettes, 
and  so  forth,  depending  on  the 
manufacturer's  record  retention 
procedure;  provided,  that  in  every  case 
all  information  contained  in  the  hard 
copy  is  retained. 

(4)  Nothing  in  this  section  limits  the 
Administrator's  discretion  to  require  the 
manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(5)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  shall 
submit  to  the  Administrator  the 
information  that  the  manufacturer  is 
required  to  retain. 

(6)  EPA  may  void  ab  initio  a 
certificate  of  conformity  for  a  vehicle 
certified  to  National  LEV  certification 
standards  as  set  forth  or  otherwise 
referenced  in  §86.1708  or  §86.1709  for 
which  the  manufacturer  fails  to  retain 
the  records  required  in  this  section  or  to 
provide  such  information  to  the 
Administrator  upon  reauest. 

(b)  Reporting.  (1)  Each  covered 
manufacturer  shall  submit  an  annual 
report.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  annual  report 
shall  contain,  for  each  averaging  set,  the 
fleet  average  NMOG  value  achieved,  all 
values  required  to  calculate  the  NMOG 
value,  the  number  of  credits  generated 
or  debits  incurred,  and  all  the  values 
required  to  calculate  the  credits  or 
debits.  For  each  region  (NTR  and  37 
States),  the  aimual  report  shall  contain 
the  resulting  balance  of  credits  or  debits. 


(2)  When  a  manufacturer  calculates 
compliance  with  the  fleet  average 
NMOG  standards  using  the  provisions 
in§86.1710(a)(3)(iii)or 
§86.1710(a)(4)(iii),  then  the  annual 
report  shall  state  that  the  manufacturer 
has  elected  to  use  suc;h  provision  and 
shall  contain,  for  each  averaging  set,  the 
fleet  average  NMOG  values  as  specified 
in§86.1710(a)(3)(iii)or 
§86.1710(a)(4)(iii). 

(3)  The  annual  report  shall  also 
include  documentation  on  all  credit 
transactions  the  manufacturer  has 
engaged  in  since  those  included  in  the 
last  report.  Information  for  each 
transaction  shall  include: 

(i)  Name  of  credit  provider; 

(ii)  Name  of  credit  recipient; 

(iii)  Date  the  transfer  occurred; 

(iv)  Quantity  of  credits  transferred; 

(v)  Model  year  in  which  the  credits 
were  earned;  and 

(vi)  Region  (NTR  or  37  States)  to 
which  the  credits  belong. 

(4)  Unless  a  manufacturer  reports  the 
data  required  by  this  section  in  the 
aimual  production  report  required 
under  §  86.085-37(b)  and  subsequent 
model  year  provisions,  a  manufacturer 
shall  submit  an  annual  report  for  each 
model  year  after  production  ends  for  all 
affected  vehicles  and  trucks  produced 
by  the  manufacturer  subject  to  the 
provisions  of  this  subpart  and  no  later 
than  May  1  of  the  calendar  year 
following  the  given  model  year.  Aimual 
reports  shall  be  submitted  to:  Director, 
Vehicle  Programs  and  Compliance 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Artwr,  Michigan,  48105. 

(5)  Failure  by  a  manufacturer  to 
submit  the  annual  report  in  the 
specified  time  period  for  all  vehicles 
and  trucks  subject  to  the  provisions  in 
this  section  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  for  each 
subject  vehicle  and  truck  produced  by 
that  manufacturer. 

(6)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  an  annual  report  previously 
submitted  to  EPA,  the  manufacturer's 
credit  or  debit  calculations  will  be 
recalculated.  EPA  may  void  erroneous 
credits,  unless  transferred,  and  shall 
adjust  erroneous  debits.  In  the  case  of 
transferred  erroneous  credits,  EPA  shall 
adjust  the  manufacturer's  credit  or  debit 
balance  to  reflect  the  sale  of  such  credits 
and  any  resulting  generation  of  debits. 

(c)  Notice  of  opportunity  for  hearing. 
Any  voiding  of  the  certificate  under 
paragraph  (a)(6)  of  this  section  will  be 
made  only  after  EPA  has  offered  the 
manufacturer  concerned  an  opportunity 
for  a  hearing  conducted  in  accordance 
with  §  86.614  for  light-duty  vehicles  or 
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§  86.1014  for  light-duty  trucks  and,  if  a 
manufacturer  requests  such  a  hearing, 
will  be  made  only  after  an  initial 
decision  by  the  Presiding  Officer. 

§  «fc  '    1 J-07    Ugh'  aw!v  ex'^aust  durability 
programs. 

The  provisions  of  §86.094-13  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  except  that:  Section 
86.094-13(0  and  subsequent  model  year 
provisions  does  not  apply  to  this 
subpart. 

6  86  '"U  9"'    Small  volume  manufacturers 

ce^";  t  catior  ptocedures. 

The  provisions  of  §  86.096-14  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  except  that:  Section 
86.096-14(c)(7)(i)(A)  and  subsequent 
model  year  provisions  does  not  apply  to 
this  subpart. 

§  66  '"I  5-97     fRese'vB'^ 

§86.1716-97     '^ro^iD:!  o'-'  -y  aeiea:  2ev'.,e;. 

(a)  The  provisions  of  §  86.094-16  and 
subsequent  model  year  provisions  apply 
to  this  subpart. 

(b)  In  addition  to  the  provisions  of 
§86.094-16  and  subsequent  model  year 
provisions,  the  following  requirements 
shall  apply  to  this  subpart: 

(1)  For  each  engine  family  certified  to 
TLEV,  LEV.  or  ULEV  standards, 
manufacturers  shall  submit  with  the 
certification  application,  an  engineering 
evaluation  demonstrating  that  a 
discontinuity  in  emissions  of  non- 
methane  organic  gases,  carbon 
monoxide,  oxides  of  nitrogen  and 
formaldehyde  measured  on  the  Federal 
Test  Procedure  (subpart  B  of  this  part) 
does  not  occur  in  the  temperature  range 
of  20  to  86°  F.  For  diesel  vehicles,  the 
engineering  evaluation  shall  also 
include  particulate  emissions. 

(2)  [Reservpdl 

§86  1717-97      ErriiSS'O!-  coriro^  a^ao'-'ostic 
Systerr.   v  "99^  aoo  iate'    ighros^tv 
vehicles  and  tight-duty  trucks. 

(a)  The  provisions  of  §  86.094-17  and 
subsequent  model  year  provisions  do 
not  apply  to  this  subpart. 

(b)  The  requirements  in  Chapter  6  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October. 
1996)  (these  requirements  are 
incorporated  by  reference;  see  §  86.1) 
apply  to  this  subpart. 

(c)  No  vehicle  shall  be  certified  under 
the  provisions  of  this  subpart  unless 
such  vehicle  complies  with  the 
requirements  of  section  202(m)(l),  (2), 
(4),  and  (5)  of  the  Clean  Air  Act  (42 
U.S.C.  7521(m)(l),  (2).  (4)  and  (5)). 


§  86.1718-97  through  §  86.1720-07 
[Reserved] 

§  86.1721-97    Application  for  certification. 

The  provisions  of  §  86.096-21  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.096-21(b)(2) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart.  The 
following  shall  instead  apply  to  this 
subpart: 

(1)  For  TLEVs.  LEVs,  and  ULEVs  not 
certified  exclusively  on  gasoline, 
projected  U.S.  sales  data  and  fuel 
economy  data  19  months  prior  to 
January  1  of  the  calendar  year  with  the 
same  numerical  designation  as  the 
model  year  for  which  the  vehicles  are 
certified,  and  projected  U.S.  sales  data 
for  all  vehicles,  regardless  of  operating 
fuel  or  vehicle  emission  category, 
sufficient  to  enable  the  Administrator  to 
select  a  test  fleet  representative  of  the 
vehicles  (or  engines)  for  which 
certification  is  requested  at  the  time  of 
certification. 

(2)  (Reserved) 

(b)  For  ZEVs  and  hybrid  electric 
vehicles,  the  certification  application 
shall  include  the  following: 

(1)  Identification  and  description  of 
the  vehicle(s)  covered  by  the 
application. 

(2)  Identification  of  the  vehicle  weight 
category  to  which  the  vehicle  is 
certifying:  LDV.  LDT  0-3750  lbs  LVW, 
LDT  3751-5750  lbs  LVW  (state  test 
weight  range),  and  the  curb  weight  and 
gross  vehicle  weight  rating  of  the 
vehicle. 

(3)  Identification  and  description  of 
the  propulsion  system  for  the  vehicle. 

(4)  Identification  and  description  of 
the  climate  control  system  used  on  the 
vehicle. 

(5)  Projected  number  of  vehicles  sold 
in  the  U.S..  and  projected  U.S.  sales. 

(6)  For  electric  and  hybrid  electric 
vehicles,  identification  of  the  energy 
usage  in  kilowatt-hours  per  mile  from 
the  point  when  electricity  is  introduced 
from  the  electrical  outlet  and  the 
operating  range  in  miles  of  the  vehicle 
when  tested  in  accordance  with  the  All- 
Electric  Range  Test  provisions  in 
§86.1770. 

(7)  If  the  vehicle  is  equipped  with  a 
fiiel  fired  heater,  a  description  of  the 
control  system  logic  of  the  fuel  fired 
heater,  including  an  evaluation  of  the 
conditions  under  which  the  fuel  fired 
heater  can  be  operated  and  an 
evaluation  of  the  possible  operational 
modes  and  conditions  under  which 
evaporative  emissions  can  exist. 
Vehicles  which  utilize  fuel  fired  heaters 
which  can  be  oi>erated  at  ambient 


temperatures  above  40°  F  or  which 
cannot  be  demonstrated  to  have  zero 
evaporative  emissions  under  any  and  all 
possible  operation  modes  and 
conditions  shall  not  be  certified  as 
ZEVs. 

(8)  For  ZEVs  and  HEVs  which  use  fuel 
fired  heaters,  the  manufacturer  shall 
provide  the  exhaust.emissions  value  per 
mile  produced  by  the  auxiliary  fuel 
fired  beater.  This  shall  be  accomplished 
by  determining  heater  emissions  in 
grams  per  minute  when  operating  at  a 
maximum  heating  capacity  for  a  period 
of  20  minutes,  and  multiplying  that 
number  by  3.6  minutes  per  mile.  At  the 
time  of  certification,  manufacturers 
shall  submit  their  test  plan  which 
describes  the  procedure  used  to 
determine  the  mass  emissions  of  the 
fuel  fired  heater. 

(9)  All  information  necessary  for 
proper  and  safe  operation  of  the  vehicle, 
including  information  on  the  safe 
handling  of  the  battery  system, 
emergency  procedures  to  follow  in  the 
event  of  battery  leakage  or  other 
malfunctions  that  may  affect  the  safety 
of  the  vehicle  operator  or  laboratory 
personnel,  method  for  determining 
battery  state-of-charge,  battery  charging 
capacity  and  recharging  procedures,  and 
any  other  relevant  information  as 
determined  by  the  Administrator. 

(c)  For  all  vehicles  subject  to  the 
provisions  of  §86.1717,  with  its 
application  for  certification  a 
description  of  the  malfunction  and 
diagnostic  system  to  be  installed  on  the 
vehicles.  (The  vehicles  shall  not  be 
certified  unless  the  Administrator  finds 
that  the  malfunction  and  diagnostic 
system  complies  with  the  requirements 
of  §86.1717.). 

§86.1722-97    [Reserved] 

§86.172^-97    Required  data. 

The  provisions  of  §  86.096-23  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
additions  to  the  provisions  of  §  86.096- 
23(c)(1)  and  subsequent  model  year 
provisions: 

(a)  For  all  TLEVs,  LEVs.  and  ULEVs 
certifying  on  a  fuel  other  than 
conventional  gasoline,  manufacturers 
shall  multiply  the  NMOG  exhaust 
certification  level  for  each  emission-data 
vehicle  by  the  appropriate  reactivity 
adjustment  factor  listed  in 
§  86.1777(d)(2)(i)  or  established  by  the 
Administrator  pursuant  to  Appendix 
XVn  of  this  part  to  demonstrate 
compliance  with  the  applicable  NMOG 
emission  standard.  For  all  TLEVs,  LEVs, 
and  ULEVs  certifying  on  natural  gas, 
manufacturers  shall  multiply  the  NMOG 
exhaust  certification  level  for  each 
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emission-data  vehicle  by  the 
Appropriate  reactivity  adjustment  factor 
listed  in  §86.1777(d)(2)(i)  or  established 
by  the  Administrator  pursuant  to 
Appendix  XVII  of  this  part  and  add  that 
value  to  the  product  of  the  methane 
exhaust  certification  level  for  each 
emission-data  vehicle  and  the 
appropriate  methane  reactivity 
adjustment  factor  listed  in 
§  86.1777(d){2){ii)  or  established  by  the 
Administrator  pursuant  to  Appendix 
XVII  of  this  part  to  demonstrate 
compliance  with  the  applicable  NMOG 
emission  standard.  Manufacturers 
requesting  to  certify  to  existing 
standards  utilizing  an  adjustment  factor 
unique  to  its  vehicle/fuel  system  must 
follow  the  data  requirements  described 
in  Appendix  XVII  of  this  part.  A 
separate  formaldehyde  exhaust 
certification  level  shall  also  be  provided 
for  demonstrating  compliance  with 
emission  standards  for  formaldehyde. 

(b)(1)  The  manufacturer  shall  submit 
to  the  Administrator  a  statement  that 
those  vehicles  for  which  certification  is 
requested  have  driveability  and 
performance  characteristics  which 
satisfy  that  manufacturer's  customary 
driveability  and  performance 
requirements  for  vehicles  sold  in  the 
United  States.  This  statement  shall  be 
based  on  driveability  data  and  other 
evidence  showing  compliance  with  the 
manufactuirer's  performance  criteria. 
This  statement  shall  be  supplied  with 
the  manufacturer's  final  application  for 
certification,  and  with  all  rurming 
changes  for  which  emission  testing  is 
required. 

(2)  If  the  Administrator  has  evidence 
to  show  that  in- use  vehicles 
demonstrate  poor  performance  that 
could  result  in  wide-spread  tampering 
with  the  emission  control  systems,  he  or 
she  may  request  all  driveability  data  and 
other  evidence  used  by  the 
manufacturer  to  justify  the  performance 
statement. 

§  86. 1 724-07    Test  vehicles  and  engines. 

The  provisions  of  §  86.096-24  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.096-24(a)(l) 
and  subsequent  model  year  provisions 
apply  to  this  subpart,  with  the  following 
addition: 

(1)  All  engines  classified  in  the  same 
engine  family  shall  be  certified  to 
identical  exhaust  emission  standards. 

(2)  (Reserved) 

(b)  The  provisions  of  §  86.0096-24(b) 
and  subsequent  model  year  provisions 
apply  to  this  subpart  with  the  following 
addition: 


(1)  For  TLEVs.  LEVs,  ULEVs,  and 
ZEVs  certifying  according  to  the 
provisions  of  this  subpart,  a 
manufacturer  may  substitute  emission 
data  vehicles  selected  by  the  California 
Air  Resources  Board  criteria  instead  of 
using  the  criteria  specified  in  §  86.096- 
24(b)(1)  (i),  (ii),  and  (Iv)  and  subsequent 
model  year  provisions. 

(2)  [Reserved] 

$86.1725-97    Maintenance. 

The  provisions  of  §  86.094-25  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
additions: 

(a)  Hybrid  electric  vehicles  that  use 
Otto-cycle  or  diesel  engines  are  subject 
to  the  applicable  Otto-cycle  or  diesel 
engine  maintenance  requirements  of 

§  86.094-25  (b)  through  (e)  and 
subsequent  model  year  provisions. 

(b)  Manufacturers  of  series  hybrid 
electric  vehicles  and  parallel  hybrid 
electric  vehicles  shall  be  required  to 
incorporate  into  the  vehicles  a  separate 
odometer  or  other  device  subject  to  the 
approval  of  the  Administrator  that  can 
accurately  gauge  the  mileage 
accumulation  on  the  engines  that  are 
used  in  these  vehicles. 

(c)(1)  The  manufacturer  shall  equip 
the  vehicle  with  a  maintenance 
indicator  consisting  of  a  light  that  shall 
activate  automatically  by  illuminating 
the  first  time  the  minimum  performance 
level  is  observed  for  all  battery  system 
components.  Possible  battery  system 
components  requiring  monitoring  are: 

(i)  Battery  water  level; 

(ii)  Temperature  control; 

(iii)  Pressure  control; 

(iv)  Other  parameters  critical  for 
determining  battery  condition. 

(2)  The  manufacturer  of  a  hybrid 
electric  vehicle  shall  equip  the  vehicle 
with  a  useful  life  indicator  for  the 
battery  system  consisting  of  a  light  that 
shall  illuminate  the  first  time  the  battery 
system  is  unable  to  achieve  an  all- 
electric  operating  range  (starting  from  a 
full  state-of-charge)  that  is  at  least  75% 
of  the  range  determined  for  the  vehicle 
in  the  All-Electric  Range  Test  (see 
§86.1770)  and  submitted  in  the 
certification  application. 

(3)  Hybrid  electric  vehicle  battery 
system.  Manufacturers  shall  maintain 
the  battery  system  according  to  the 
requirements  in  paragraph  (c)(1)  of  this 
section. 

S  86.1726-97    (Mileage  and  service 
accumulation;  emission  measurements. 

The  provisions  of  §  86.096-26  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.096-26(a)(l) 
and  subsequent  model  year  provisions 


do  not  apply  to  this  subpart.  The 
following  shall  instead  apply  to  this 
subpart: 

(1)  Section  86.096-26(a)  and 
subsequent  model  year  provisions 
applies  to  light-duty  vehicles  and  light- 
duty  trucks,  except  ZEVs  which  shall  be 
exempt  from  all  mileage  and  service 
accumulation,  durability-data  vehicle, 
and  emission-data  vehicle  testing 
requirements. 

(2)  [Reserved! 

(b)  The  provisions  of  §  86.096-26(a)(2) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart.  The 
following  shall  instead  apply  to  this 
subpart: 

(1)  The  procedure  for  mileage 
accumulation  shall  be  the  Durability 
Driving  Schedule  as  specified  in 
Appendix  IV  of  this  part.  A  modified 
procedure  (Alternative  Service 
Accumulation  Durability  Program, 

§  86.094-1 3(e)  and  subsequent  model 
year  provisions)  may  also  be  used  if 
approved  in  advance  by  the 
Administrator.  All  light-duty  vehicles 
and  light-duty  trucks  shall  accumulate 
mileage  at  a  measured  curb  weight  that 
is  within  100  pounds  of  the  estimated 
curb  weight.  If  the  vehicle  weight  is 
within  100  pounds  of  being  included  in 
the  next  higher  inertia  weight  class  as 
specified  in  §86.129,  the  manufacturer 
may  elect  to  conduct  the  respective 
emission  tests  at  the  higher  weight.  All 
mileage  accumulation  of  hybrid  electric 
vehicles  shall  be  conducted  with  the 
battery  pack  at  the  manufacturer's 
indicated  lowest  state-of-charge  at  the 
beginning  of  the  test  cycle.  At  no  time 
throughout  mileage  accumulation  shall 
the  battery  pack  be  charged  using  any 
off-board  charging  source. 

(2)  [Reserved] 

(c)  The  provisions  of  §  86.096- 
26(a)(3)(i)  and  (ii)  and  subsequent 
model  year  provisions  apply  to  this 
subpart,  with  the  following  addition: 

(1)  The  Administrator  will  accept  the 
manufacturer's  determination  of  the 
mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission 
data  testing  if  (prior  to  testing)  a 
manufacturer  determines  that  the 
interval  chosen  yields  emissions 
performance  that  is  stable  and 
representative  of  design  intent. 
Sufficient  mileage  should  be 
accumulated  to  reduce  the  possible 
effects  of  any  emissions  variability  that 
is  the  result  of  insufficient  vehicle 
operation.  Of  primary  importance  in 
making  this  determination  is  the 
behavior  of  the  catalyst,  EGR  valve,  trap 
oxidizer  or  any  other  part  of  the  ECS 
which  may  have  non-linear  aging 
characteristics.  In  the  alternative,  the 
manufacturer  may  elect  to  accumulate 
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4,000  mile  ±  250  mile  on  each  test 
vehicle  within  an  engine  family  without 
making  a  determination. 

(2)  [Reserved] 

(d)  The  provisions  of  §  86.096- 
26(a)(4)(i)  and  (ii)  and  subsequent 
model  year  provisions  do  not  apply  to 
this  subpart.  The  following  shall  instead 
apply  to  this  subpart: 

(1)  For  Otto-cycle  and  diesel  vehicles 
and  battery  assisted  combustion  engine 
vehicles  that  use  Otto-cycle  or  diesel 
engines: 

U)  Prior  to  initiation  of  mileage 
accumulation  in  a  durability-data 
vehicle,  manufacturers  must  establish 
the  mileage  test  interval  for  durability- 
data  vehicle  testing  of  the  engine  family. 
Once  testing  has  begiui  on  a  diu^bility- 
data  vehicle,  the  diu-ability  test  interval 
for  that  family  may  not  be  changed.  At 
a  minimum,  multiple  tests  must  be 
performed  at  5,000  miles,  50,000  miles, 
and  the  final  mileage  point  as  long  as 
they  meet  the  requirements  of  Appendix 
XV  of  this  part.  The  Administrator  will 
accept  durability  test  interval  schedules 
determined  by  the  manufacturer.  The 
testing  must  provide  a  DF  confidence 
level  equal  to  or  better  than  the 
confidence  level  using  the  former  fixed 
mileage  test  and  scheduled  maintenance 
intervals.  The  procedure  for  making  this 
determination  is  specified  in  Appendix 
XV  of  this  part.  The  mileage  intervals 
between  test  points  must  be 
approximately  of  equal  length.  The  ± 
250  mile  test  point  tolerance  and  the 
requirement  that  tests  be  conducted 
before  and  after  scheduled  maintenance 
is  still  mandatory.  Emission  control 
systems  for  Otto-cycle  engines  that  have 
step  function  changes  designed  into  the 
control  system  must  use  the  5,000  mile 
test  interval  schedule. 

(ii)  Testing  before  and  after  scheduled 
(or  unscheduled)  maintenance  points 
must  be  conducted,  and  these  data  are 
to  be  included  in  the  deterioration  factor 
calculation.  Testing  before  unscheduled 
maintenance  may  be  omitted  with  the 
prior  consent  of  the  Administrator  when 
testing  would  be  dangerous  to  a  vehicle 
or  an  operator.  The  number  of  tests 
before  and  after  scheduled  maintenance 
and  the  mileage  intervals  between  test 
points  should  be  approximately  equal. 
Durability  test  interval  schedules  with 
multiple  testing  at  test  points  within 
10,000  miles  of  or  at  the  50,000  mile 
and  the  final  mileage  test  point  must  be 
submitted  for  approval.  Multiple  testing 
at  maintenance  mileage  tests  points 
within  10,000  miles  of  the  50,000  mile 
and  the  final  mileage  test  points  may  be 
approved  if  it  can  be  demonstrated  by 
previously  generated  data  that  the 
emission  effects  of  the  maintenance  are 
insignificant. 


(iii)  For  engine  families  that  are  to  be 
certified  to  the  full  Useful  life  emission 
standards,  each  exhaust  emission 
durability-data  vehicle  shall  be  driven 
with  all  emission  control  systems 
installed  and  operating,  for  the  full 
useful  life  or  such  lesser  distance  as  the 
Administrator  may  agree  to  as  meeting 
the  objective  of  this  procedure. 
Durability  tests  shall  be  at  every  5,000 
miles,  from  5,000  miles  to  the  ftill  useful 
life,  however,  the  above  proceduires  may 
be  used  to  determine  alternate  test 
intervals  subject  to  the  following: 

(A)  For  engine  families  that  are  to  be 
certified  to  the  full  useful  life  emission 
standards,  durability  vehicles  may 
accumulate  less  than  the  full  useful  life 
if  the  manufacturer  submits  other  data 
or  information  sufficient  to  demonstrate 
that  the  vehicle  is  capable  of  meeting 
the  applicable  emission  standards  for 
the  full  useful  life.  At  a  minimum,  75% 
of  the  full  useful  life  shall  be 
accumulated. 

(B)  For  the  purpose  of  conducting 
mileage  accumulation  on  light-duty 
hybrid  electric  vehicles,  the  full  useful 
life  of  the  auxiliary  power  unit  shall  be 
defined  as  50,000  miles  for  a  Type  A 
hybrid  electric  vehicle,  75,000  miles  for 
a  Type  B  hybrid  electric  vehicle,  and 
100,000  miles  for  a  Type  C  hybrid 
electric  vehicle. 

(iv)  Alternative  durability  plans  may 
also  be  used  if  the  manufacturer 
provides  a  demonstration  that  the 
alternative  plan  provides  equal  or 
greater  confidence  that  the  vehicles  will 
comply  in-use  with  the  emission 
standards.  All  alternative  durability 
plans  are  subject  to  approval  in  advance 
by  the  Administrator. 

(2)  For  diesel  vehicles  equipped  with 
periodically  regenerating  trap  oxidizer 
systems,  at  least  four  regeneration 
emission  tests  (see  §§  86.106  through 
86.145)  shall  be  made.  The  pollutant 
mass  emission  calculation  procedures 
for  vehicles  equipped  with  periodically 
regenerating  trap  oxidizer  systems  are 
included  in  Appendix  XVI  of  this  part. 
With  the  advance  approval  of  the 
Administrator,  the  manufacturer  may 
install:  A  manual  override  switch 
capable  of  preventing  (i.e..  delaying 
until  the  switch  is  turned  off)  the  start 
of  the  regeneration  process;  and  a  light 
which  indicates  when  the  system  would 
initiate  regeneration  if  it  had  no 
override  switch.  Upon  activation  of  the 
override  switch  the  vehicle  will  be 
operated  on  a  dynamometer  to 
precondition  it  for  the  regeneration 
emission  test  in  accordance  with 
§§86.132  and  86.1772.  The  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
that  is  in  progress  at  the  time  when  the 
light  comes  on  shall  be  completed  and 


the  vehicle  shall  proceed  to  the 
prescribed  soak  period  followed  by 
testing.  With  the  advance  approval  of 
the  Administrator,  the  manual  override 
switch  will  be  turned  off  at  some 
predetermined  point  in  the  testing 
sequence,  permitting  the  regeneration 
process  to  proceed  without  further 
manual  interaction.  The  mileage 
intervals  between  test  points  shall  be 
approximately  equal.  The  first 
regeneration  emission  test  shall  be  made 
at  the  5.000  mile  point.  The 
regeneration  emission  tests  must 
provide  a  deterioration  fiactor 
confidence  level  equal  to  or  better  than 
the  confidence  level  achieved  by 
performing  regeneration  emission  tests 
at  the  following  mileage  points:  5,000; 
25,000;  50,000;  75,000;  and  100,000. 
The  procediue  for  making  this 
determination  is  shown  in  Appendix 
XV  of  this  part. 

(3)  For  gasoline-,  gaseous-,  and 
alcohol-fueled  vehicles  that  are  certified 
by  a  whole-vehicle  durability  protocol, 
the  specified  evaporative  durability  test 
points  are  at  5,000,  40,000,  75,000,  and 
100,000  miles.  These  requirements  are 
also  applicable  to  hybrid  electric 
vehicles.  With  the  exception  of  flexible- 
fuel  vehicles,  a  manufacturer  may 
conduct  evaporative  testing  at  test 
points  used  for  exhaust  emission 
durability  testing,  provided  that  the 
same  deterioration  confidence  level  for 
the  evaporative  emission  DF 
determination  is  retained  (see  Appendix 
XIV  of  this  part). 

(4)  For  flexible-fuel  vehicles  certifying 
to  TLEV,  LEV,  or  ULEV  standards,  the 
test  schedule  shall  include  exhaust 
emission  tests  at  5,000  miles,  10,000 
miles,  and  every  10,000  miles  thereafter 
to  the  final  mileage  point  using  M85  or 
E85  and  certification  gasoline.  For  all 
flexible-fuel  vehicles,  if  evaporative 
emission  testing  is  conducted,  exhaust 
and  evaporative  emission  tests  shall  also 
be  conducted  using  M35  or  ElO,  or 
another  approved  fuel,  at  the  mileage 
points  where  M85  or  E85  testing  is 
conducted.  The  results  of  these  exhaust 
and  evaporative  emission  tests  will  be 
used  by  the  Administrator  to  evaluate 
the  vehicle's  emission  control 
deterioration  with  various  fuels  (M85, 
M35,  and  unleaded  gasoline;  See  fuel 
specifications  in  §  86.1771).  Only  the 
M85  or  E85  and  certification  gasoline 
exhaust  emission  results  and  the  M35  or 
ElO  evaporative  emission  results  will  be 
used  to  determine  applicable  exhaust 
and  evaporative  emission  deterioration 
factors,  respectively,  as  required  in 

§  86.1728  (Compliance  wiUi  Emission 
Standards). 

(e)  The  provisions  of  §  86.096- 
26(a)(5)(i)  and  subsequent  model  year 
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provisions  apply  to  this  subpart,  with 
the  following  addition: 

(1)  In  addition,  the  emission  tests 
performed  on  emission-data  vehicles 
and  durability-data  vehicles  shall  be 
non-regeneration  emission  tests  for 
diesel  light-duty  vehicles  and  light-duty 
trucks  equipped  with  periodically 
regenerating  trap  oxidizer  systems.  For 
any  of  these  vehicles  equipped  with 
continually  regenerating  trap  oxidizer 
systems,  manufacturers  may  use  the 
provisions  applicable  to  periodically 
regenerating  trap  oxidizer  systems  as  an 
option.  If  such  an  option  is  elected,  all 
references  in  these  procedures  to 
vehicles  equipped  with  periodically 
regenerating  trap  oxidizer  systems  shall 
be  applicable  to  the  vehicles  equipped 
with  continually  regenerating  trap 
oxidizer  systems. 

(2)  [Reserved) 

(f)  The  provisions  of  §  86.096-26(a){8) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart.  The 
following  shall  instead  apply  to  this 
subpart: 

(1)  Once  a  manufacturer  submits  the 
information  required  in  §  86.09&- 
26(a)(7)  and  subsequent  model  year 
provisions  for  a  durability-data  vehicle, 
the  manufacturer  shall  continue  to  nin 
the  vehicle  to  50.000  miles  if  the  family 
is  certified  to  50,000  mile  emission 
standards  or  to  the  full  useful  life  if  it 
is  certified  to  emission  standards 
beyond  50,000  miles  (or  to  a  lesser 
distance  that  the  Administrator  may 
have  previously  agreed  to),  and  the  data 
£rom  the  vehicle  will  be  used  in  the 
calculations  under  §  86.094-28  and 
subsequent  model  year  provisions. 
Discontinuation  of  a  durability-data 
vehicle  shall  be  allowed  only  with  the 
consent  of  the  Administrator. 

(2)  [Reserved] 

(g)  The  provisions  of  §  86.096-26(b) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart. 

(h)(1)  Ine  exhaust  emissions  shall  be 
measured  from  all  exhaust  emission 
data  vehicles  tested  in  accordance  with 
the  federal  Highway  Fuel  Economy  Test 
(HWFET;  40  CFR  part  600,  subpart  B). 
The  oxides  of  nitrogen  emissions 
measured  during  such  tests  shall  be 
multiplied  by  the  oxides  of  nitrogen 
deterioration  factor  computed  in 
accordance  with  §  86.094-28  and 
subsequent  model  year  provisions,  and 
then  rounded  and  compared  with  the 
applicable  emission  standard  in 
§§86.1708  and  86.1709.  All  data 
obtained  pursuant  to  this  paragraph 
{h)(l)  shall  be  reported  in  accordance 
with  procedures  applicable  to  other 
exhaust  emissions  data  required 
pursuant  to  these  procediues.  Hybrid 
electric  vehicles  shall  be  tested  with  the 


battery  state-of-charge  set  such  that  one 
of  the  following  two  conditions  is 
satisfied: 

(i)  The  state-of-charge  is  at  the  lowest 
level  allowed  by  the  control  unit  of  the 
auxiliary  power  unit;  or 

(ii)  The  state-of-charge  is  set  such  that 
auxiliary  power  unit  operation  will  be  at 
its  maximum  level  at  the  beginning  and 
throughout  the  emission  test. 

(2)  In  the  event  that  one  or  more  of  the 
manufactiurer's  emission  data  vehicles 
fail  the  applicable  HWFET  standard  in 
§§86.1708  and  86.1709,  the 
manufocturer  may  submit  to  the 
Administrator  engineering  data  or  other 
evidence  showing  that  the  system  is 
capable  of  complying  with  the  standard. 
If  the  Administrator  finds,  on  the  basis 
of  an  engineering  evaluation,  that  the 
system  can  comply  with  the  HWFET 
standard,  he  or  she  may  accept  the 
information  supplied  by  the 
manufacturer  in  lieu  of  vehicle  test  data. 

§8e.17Z7-«7    [Raservwl] 
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standards. 


Compitance  with  emission 


The  provisions  of  §  86.094-28  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.094-28(a)(l) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart.  The 
following  shall  instead  apply  to  this 
subpart: 

(1)  The  provisions  of  §  86.094-28(a) 
and  subsequent  model  year  provisions 
apply  to  light-duty  vehicles  and  light 
light-duty  trucks,  except  ZEVs. 

(2)  [Reserved! 

(b)  The  provisions  of  §  86.094- 
28(a)(4)(i)  and  subsequent  model  year 
provisions  do  not  apply  to  this  subpart. 
The  following  shall  instead  apply  to  this 
subpart: 

(1)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
exhaust  emission  results  of  the 
durability-data  vehicle(s)  for  each 
engine-system  combination.  A  separate 
factor  shall  be  established  for  exhaust 
HC  (non-alcohol  vehicles,  non-TLEVs, 
non-LEVs,  and  non-ULEVs),  exhaust 
OMHCE  or  OMNMHCE  (alcohol 
vehicles  that  are  not  TLEVs,  LEVs,  or 
ULEVs),  exhaust  NMOG  (all  TLEVs, 
LEVs,  ULEVs),  exhaust  formaldehyde 
(alcohol  vehicles,  TLEVs,  LEVs,  ULEVs), 
exhaust  CO,  exhaust  NOx,  and  exhaust 
particulate  (diesel  vehicles  only)  for 
each  engine-system  combination.  A 
separate  evaporative  emission 
deterioration  factor  shall  be  determined 
for  each  evaporative  emission  family- 
evaporative  emission  control  system 
combination  from  the  testing  conducted 


by  the  manufacturer  (gasoline-  and 
alcohol-fueled  vehicles  only).  Separate 
emission  correction  factors  (diesel  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  periodically  regenerating 
trap  oxidizer  systems  only)  shall  be 
determined  from  the  exhaust  emission 
results  of  the  durability-data  vehicle(s) 
for  each  engine-system  combination.  A 
separate  factor  shall  be  established  for 
exhaust  HC  (non-alcohol  vehicles,  non- 
TLEVs,  non-LEVs.  and  non-ULEVs). 
exhaust  OMHCE  or  OMNMHCE  (alcohol 
vehicles  that  are  not  TLEVs,  LEVs,  or 
ULEVs),  exhaust  NMOG  (TLEVs,  LEVs, 
ULEVs),  exhaust  CO,  exhaust  NOx.  and 
exhaust  particulate  for  each  engine- 
system  combination. 
(2)  [Reserved] 

(c)  The  provisions  of  §  86.094- 
28(a)(4)(i)(A)(4)  and  subsequent  model 
year  provisions  do  not  apply  to  this 
subpart.  The  following  shall  instead 
apply  to  this  subpart: 

fl)  The  manufacturer  must  use  the 
outlier  identification  procedure  set  forth 
in  Appendix  VIII  of  this  part  to  test  for 
irregular  data  from  a  durability-data  set. 
If  any  data  point  is  identified  as  a 
statistical  outlier,  the  Administrator 
shall  determine,  on  the  basis  of  an 
engineering  analysis  of  the  causes  of  the 
outlier  submitted  by  the  manufacturer, 
whether  the  outlier  is  to  be  rejected.  The 
outlier  shall  be  rejected  only  if  the 
Administrator  determines  that  the 
outlier  does  not  reflect  representative 
characteristics  of  the  emission  control 
system,  i.e.,  the  outlier  is  a  result  of  an 
emission  control  system  anomaly,  test 
procedure  error,  or  an  extraordinary 
circumstance  not  expected  to  recur. 
Only  the  identified  outlier  shall  be 
eliminated;  other  data  at  that  test  point 
(i.e.,  data  for  other  pollutants)  shall  not 
be  eliminated  unless  the  Administrator 
determines,  based  on  the  engineering 
analysis,  that  they  also  do  not  reflect 
representative  characteristics  of  the 
emission  control  system.  Where  the 
manufacturer  chooses  to  apply  both  the 
outlier  procedure  and  averaging  to  the 
same  data  set,  the  outlier  procedure 
shall  be  completed  prior  to  applying  the 
averaging  procedure.  All  durability  test 
data,  including  any  outliers  and  the 
manufacturer's  engineering  aiuilysis, 
shall  be  submitted  with  the  final 
application. 

(2)  [Reserved] 

(d)  The  provisions  of  §  86.094- 
28(a)(4)(i)(B)  and  subsequent  model  year 
provisions  do  not  apply  to  this  subpart. 
The  following  shall  instead  apply  to  this 
subpart: 

(1)  All  applicable  exhaust  emission 
results  shall  be  plotted  as  a  function  of 
the  mileage  on  the  system,  rounded  to 
the  nearest  mile,  and  the  best  fit  straight 
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lines,  fitted  by  the  method  of  least 
squares,  shall  be  drawn  through  all 
these  data  points.  The  emission  data 
will  be  acceptable  for  use  in  the 
calculation  of  the  deterioration  factor 
only  if  the  interpolated  4,000-mile, 
50,000-mile,  and  full  useful  life  points- 
on  this  line  are  within  the  applicable 
emission  standards  in  §§  86.1708  and 
86.1709.  For  hybrid  electric  vehicles, 
the  emission  data  will  be  acceptable  for 
use  in  the  calculation  of  the 
deterioration  factor  only  if  the  engine 
mileage  points  corresponding  to  the 
interpolated  4,000  mile,  50,000  mile, 
and  full  useful  life  points  of  the  vehicle 
on  this  line  are  within  the  applicable 
emission  standards  in  §§  86.1708  and 
86.1709.  The  engine  mileage  points 
shall  be  determined  based  on  the  test 
schedule  submitted  to  the  Administrator 
as  required  in  §  86.096-26.  As  an 
exception,  the  Administrator  will 
review  the  data  on  a  case-by-case  basis 
and  may  approve  its  use  in  those 
instances  where  the  best  fit  straight  line 
crosses  an  applicable  standard  but  no 
data  point  exceeds  the  standard  or  when 
the  best  fit  straight  line  crosses  the 
applicable  standard  at  the  4,000-mile 
point  but  the  5,000-mile  actual  test 
point  and  the  50,000  mile  and  full 
useful  life  interpolated  points  are  both 
below  the  standards.  A  multiplicative 
exhaust  emission  deterioration  factor 
shall  be  cetlculated  for  each  engine 
system  combination  as  follows: 

(i)  For  engine  families  certified  to 
50,000  mile  emissions  standards: 

Factor=Exhaust  emissions  interpolated  to 
50,000  miles  divided  by  exhaust  emissions 
interpolated  to  4.000  miles. 

(ii)  For  engine  families  certified  to  full 
useful  life  emissions  standards  beyond 
50,000  miles: 

Factor  =  Exhaust  emissions  interpolated  to 
the  full  useful  life  divided  by  exhaust 
emissions  interpolated  to  4,000  miles. 

(2)  [Reserved] 

(e)  The  following  requirements  shall 
be  in  addition  to  the  provisions  of 
§  86.094-28(a)(4)  and  subsequent  model 
year  provisions: 

(l)[i)  The  regeneration  exhaust 
emission  data  (diesel  light-duty  vehicles 
and  light-duty  trucks  equipped  with 
periodically  regenerating  trap  oxidizer 
systems  only)  from  the  tests  required 
under  §  86.096-26(a)(4)  and  subsequent 
model  year  provisions  shall  be  used  to 
determine  the  regeneration  exhaust 
emissions  interpolated  to  the  50,000- 
mile  point.  The  regeneration  exhaust 
emission  results  shall  be  plotted  as  a 
function  of  the  mileage  on  the  system, 
rounded  to  the  nearest  mile,  and  the 
best  fit  straight  lines,  fitted  by  the 
method  of  least  squares,  shall  be  drawn 


through  all  these  data  points.  The 
interpolated  50,000-mile  point  of  this 
line  shall  be  used  to  calculate  the 
multiplicative  exhaust  emission 
correction  factor  for  each  engine-system 
combination  as  follows: 

,    R-1 

Factor  =  l  + n 

4505 

where: 

R  =  the  ratio  of  the  regeneration  exhaust 
emissions  interpolated  to  50,000 
miles  to  the  non-regeneration 
exhaust  emissions  interpolated  to 
50,000  miles. 

n  =  the  number  of  complete 

regenerations  which  occur  during 
the  durability  test. 

(ii)  The  interpolated  values 
determined  in  paragraph  (e)(l)(i)  of  this 
section  shall  be  carried  out  to  a 
minimum  of  four  places  to  the  right  of 
the  decimal  point  before  dividing  one 
by  the  other  to  determine  the  correction 
factor.  The  results  shall  be  rounded  to 
three  places  to  the  right  of  the  decimal 
point  in  accordance  with  the  Rounding- 
Off  Method  specified  in  ASTM  E  29-90, 
Standard  Practice  for  Using  Significant 
Digits  in  Test  Data  to  Determine 
Conformance  with  Specifications 
(incorporated  by  reference;  see  §86.1). 
For  applicability  to  gaseous  emission 
standards  under  the  100,000  mile 
option,  R  will  be  determined  based 
upon  projected  100.000  mile  emissions. 

(2)  [Reserved] 

(f)  The  provisions  of  §  86.094- 
28(a)(4)(ii)(A)  and  subsequent  model 
year  provisions  do  not  apply  to  this 
subpart.  The  following  shall  instead 
apply  to  this  subpart: 

(1)  The  official  exhaust  emission  test 
results  for  each  emission-data  vehicle  at 
the  4,000  mile  test  point  shall  be 
multiplied  by  the  appropriate 
deterioration  factor,  and  correction 
factor  (diesel  light-duty  vehicles  and 
light-duty  trucks  equipped  with 
periodically  regenerating  trap  oxidizer 
systems  only):  Provided:  that  if  a 
deterioration  factor  as  computed  in 

§  86.094-28(a)(4)(i)(B)  and  subsequent 
model  year  provisions  or  a  correction 
factor  as  computed  in  paragraph  (e)  of 
this  section  is  less  than  one,  that 
deterioration  factor  or  correction  factor 
shall  be  one  for  the  purposes  of  this 
paragraph  (f).  * 

(2)  [Reserved] 

(g)  The  provisions  of  §  86.094- 
28(a)(4)(iii)  and  subsequent  model  year 
provisions  do  not  apply  to  this  subpart. 
The  following  shall  instead  apply  to  this 
subpart: 

(1)  The  emissions  to  compare  with  the 
standard  (or  the  family  particulate 
emission  limit,  as  appropriate)  shall  be 


the  adjusted  emissions  of  §  86.094- 
28(a)(4)(ii)(A)  and  (B)  and  subsequent 
model  year  provisions  for  each 
emission-data  vehicle.  Before  any 
emission  value  is  compared  with  the 
standard  (or  the  family  particulate  limit, 
as  appropriate),  it  shall  be  rounded  to 
one  significant  figure  beyond  the 
number  of  significant  figures  contained 
in  the  standard  (or  the  &mily  particulate 
emission  limit,  as  appropriate)  in 
accordance  with  the  Rounding-Off 
Method  specified  in  ASTM  E  29-90, 
Standard  Practice  for  Using  Significant 
Digits  in  Test  Data  to  Determine 
Conformance  with  Specifications 
(incorporated  by  reference;  see  §86.1). 
The  rounded  emission  values  may  not 
exceed  the  standard  (or  the  family 
particulate  emission  limit,  as 
appropriate).  Fleet  average  NMOG  value 
calculations  shall  be  rounded  to  four 
significant  figures  in  accordance  with 
the  Rounding-Off  Method  specified  in 
ASTM  E  29-90,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference;  see  §  86.1)  before  comparing 
with  fleet  average  NMCXi  requirements. 

(2)  [Reserved] 

(h)  The  provisions  of  §  86.094-28(b) 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart. 

§86.172»-97  through  §86.1733-97 
[Reserved] 

§  86. 1 734-97    Alternative  procedure  for 
notification  of  additions  and  changes. 

The  provisions  of  §  86.082-34  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.082-34(a) 
and  subsequent  model  year  provisions 
apply  to  this  subpart,  with  the  following 
addition: 

(1)  A  manufacturer  must  notify  the 
Administrator  within  10  working  days 
of  making  an  addition  of  a  vehicle  to  a 
certified  engine  family  or  a  change  in  a 
vehicle  previously  covered  by 
certification.  The  manufacturer  shall 
also  submit,  upon  request  of  the 
Administrator,  the  following  items: 

(i)  service  bulletin; 

(ii)  driveability  statement; 

(iii)  test  log; 

(iv)  maintenance  log. 

(2)  All  running  changes  and  field  fixes 
that  do  not  adversely  affect  the  system 
durability  are  deemed  approved  unless 
disapproved  by  the  Administrator 
within  30  days  of  the  receipt  of  the 
running  change  or  field  fix  request.  A 
change  not  specifically  identified  in  the 
manufacturer's  application  must  also  be 
reported  to  the  Administrator  if  the 
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change  may  adversely  affect  engine  or 
emission  control  system  durability. 
Examples  of  such  changes  include  any 
change  that  could  affect  durability, 
thermal  characteristics,  deposit 
formation,  or  exhaust  product 
composition,  i.e.,  combustion  chamber 
design,  cylinder  head  material,  camshaft 
profile,  computer  modifications, 
turbocharger,  intercooler  wastegate 
characteristics,  and  transmission  or 
torque  converter  specifications.  The 
memufacturer  is  required  to  update  and 
submit  to  the  Administrator  the 
"supplemental  data  sheet"  for  all 
running  changes  and  field  fixes 
implemented  with  the  change 
notification.  The  manufacturer  shall 
submit,  on  a  monthly  basis,  by  engine 
family,  a  list  of  running  changes/field 
fixes  giving  the  document  number  date 
submitted  and  a  brief  description  of  the 
change. 
(buReserved) 

§86.1735-97    Labeling. 

The  following  requirements  shall 
apply  to  TLEVs,  LEVs,  ULEVs,  and 
ZEVs  certified  under  the  provisions  of 
this  subpart: 

(a)  The  requirements  in  §  86.096-35 
and  subsequent  model  year  provisions 
do  not  apply  to  this  section. 

(b)  The  requirements  in  Chapter  7  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  shall  apply.  These  requirements 
are  incorporated  by  reference  (see 
§86.1). 

^  ^f,    - 16-97  through  $  86. 1 769-»7 

$86.1770-97    All-Electric  Range  Test 
-equirements. 

vd)  ZEVs  and  Type  A  and  Type  B 
hybrid  electric  vehicles  shall  be  subject 
to  the  All-Electric  Range  Test  specified 
below  for  the  purpose  of  determining 
the  energy  efficiency  and  operating 
range  of  a  ZEV  or  of  a  hybrid  electric 
vehicle  operating  without  the  use  of  its 
auxiliary  power  unit.  For  hybrid  electric 
vehicles,  the  manufacturer  may  elect  to 
conduct  the  All-Electric  Range  Test 
prior  to  vehicle  preconditioning  in  the 
exhaust  and  evaporative  emission  test 
sequence  specified  in  subpart  B  of  this 
part. 

(1)  Cold  soak.  The  vehicle  shall  be 
stored  at  an  ambient  temperature  not 
less  than  68°  F  (20°  C)  and  not  more 
than  86°  F  (30°  C)  for  12  to  36  hours. 
During  this  time,  the  vehicle's  battery 
shall  be  charged  to  a  full  state-of-charge. 

(2)  Driving  schedule.  At  the  end  of  me 
cold  soak  period,  the  vehicle  shall  be 
placed,  either  driven  or  pushed,  onto  a 
dynamometer  and  operated  through  a 


Highway  Fuel  Economy  Driving 
Schedule,  found  in  40  CFR  part  600, 
Appendix  I,  followed  immediately  by  an 
Urban  Dynamometer  Driving  Schedule, 
found  in  Appendix  I  of  this  part  86, 
followed  by  another  Highway  Fuel 
Economy  Driving  Schedule  and  an 
Urban  Dynamometer  Driving  Schedule. 
This  sequence  of  driving  schedules  shall 
be  repeated  until  the  vehicle  is  no 
longer  able  to  maintain  within  5  miles 
per  hour  of  the  speed  requirements  or 
within  2  seconds  of  the  time 
requirements  of  the  driving  schedules  in 
the  case  of  a  ZEV,  or  unable  to  maintain 
within  5  miles  per  hour  of  the  speed 
requirements  or  within  2  seconds  of  the 
time  requirement  of  the  driving 
schedules  without  the  use  of  the 
auxiliary  power  unit  in  the  case  of  a 
hybrid  electric  vehicle. 

(3)  Recording  requirements.  Once  the 
vehicle  is  no  longer  able  to  maintain  the 
speed  and  time  requirements  specified 
in  paragraph  (a)(2)  of  this  section,  or 
once  the  auxiliary  power  unit  turns  on, 
in  the  case  of  a  hybrid  electric  vehicle, 
the  accumulated  mileage  and  energy 
usage  of  the  vehicle  from  the  point 
where  electricity  is  introduced  from  the 
electrical  outlet  shall  be  recorded,  and 
the  vehicle  shall  be  brought  to  an 
immediate  stop,  thereby  concluding  the 
All-Electric  Range  Test. 

(4)  Regenerative  braking.  Regenerative 
braking  systems  may  be  utilized  during 
the  range  test.  The  braking  level,  if 
adjustable,  shall  be  set  according  to  the 
manufacturer's  specifications  prior  to 
the  conunencement  of  the  test.  The 
driving  schedule  speed  and  time 
tolerances  specified  in  paragraph  (a)(2) 
of  this  section  shall  not  be  exceeded  due 
to  the  operation  of  the  regenerative 
braking  system. 

(b)  [Reserved] 

S86.1771-97    Fuel  specifications. 

(a)  The  provisions  of  §  86.113  apply  to 
this  subpart,  with  the  following 
exceptions  and  additions. 

(1)  For  light-duty  vehicles  and  light 
light-duty  trucks,  gasoline  having  the 
specifications  listed  below  may  be  used 
in  exhaust  emission  testing  as  an  option 
to  the  specifications  in  §86. 113(a)(1).  If  • 
a  manufacturer  elects  to  utilize  this 
option,  exhaust  emission  testing  shall  be 
conducted  by  the  manufacturer  with 
gasoline  having  the  specifications  listed 
in  the  table  in  this  paragraph  (a)(1),  and 
the  Administrator  shall  conduct  exhaust 
emission  testing  with  gasoline  having 
the  specifications  listed  in  the  table  in 
this  paragraph  (a)(1).  Specifications  for 
non-gasoline  fuels  and  all  fuel  property 
test  methods  are  contained  in  Chapter  4 
of  the  California  Regulatory 
Requirements  Applicable  to  the 


National  Low  Emission  Vehicle  Program 
(October,  1996).  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 
The  table  follows: 


Fuel  property 

Limit 

Octane,  (R+M)/2 

91. 

(min). 

Sensitivity  (min) 

7.5. 

Lead,  g/gal  (max)  (No 

0-0.01 

lead  added). 

Distillation  Range,  'F 

10  DCt.  Doint 

130-150. 

50  DCt.  DOint 

200-210. 

90  pet.  point 

290-300. 

EP.  maximum 

390. 

Residue,  vol  %  (max) 

2.0. 

Sulfur,  ppm  by  wt 

30-40. 

Phosphorous,  g/gal 

0.006. 

(max). 

RVP.  psi  

6.7-7.0. 

Olefins,  vol  %  

4.0-6.0. 

Total  Aromatic  Hydro- 

22-25. 

cartx)ns  (vol  %). 

Benzene,  vol  %  

0.8-1.0. 

Multi-Substituted  Alkyl 

12-14. 

Aromatic  Hydro- 

cartxjns,  vol  %. 

MTBE.  vol  %  

10.8-11.2. 

Additives 

See  Chapter  4  of  the 

California  Regu- 

latory Require- 

ments Applicable  to 

the  National  Low 

Emission  Vehicle 

Program  (October, 

• 

1996).  These  pro- 

cedures are  incor- 

porated by  ref- 

erence (see 

§86.1). 

Copper  Corrosion 

No.1. 

Gum.  Washed,  mg/ 

3.0. 

100  ml  (max). 

Oxidation  Stability, 

1,000. 

minutes  (min). 

Specific  Gravity  

No  limit;  report  to  pur- 

chaser required. 

Heat  of  Combustion  .. 

No  limit;  report  to  pur- 

chaser required. 

Carbon,  wt  %  

No  limit;  report  to  pur- 

chaser required. 

Hydrogen,  wt  % 

No  limit;  report  to  pur- 

chaser required. 

(2)  (Reserved] 
(b)  [Reserved] 

§86.1772-97    Road  load  powe  !»-s  «»  o*  t 
and  inertia  weight  class  determmatiori. 

(a)  The  provisions  of  §  86.129  apply  to 
this  subpart. 

(b)  The  following  requirements  shall 
also  apply  to  this  subpart: 

(1)  For  electric  and  nybrid  electric 
vehicle  lines  where  it  is  expected  that 
more  than  33  percent  of  a  vehicle  line 
will  be  equipped  with  air  conditioning, 
per  §  86.096-24{g)(2),  that  derives 
power  from  the  battery  pack,  the  road 
load  shall  be  increased  by  the 
incremental  horsepower  required  to 
operate  the  air  conditioning  unit.  The 
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incremental  increase  shall  be 
determined  by  recording  the  difference 
in  energy  required  for  a  hybrid  electric 
vehicle  under  all-electric  power  to 
complete  the  running  loss  test  fuel  tank 
temperature  profile  test  sequence 
without  air  conditioning  and  the  same 
vehicle  tested  over  the  running  loss  test 
fuel  tank  temperature  profile  test 
sequence  with  the  air  conditioning  set 
to  the  "NORMAL"  air  conditioning 
mode  and  adjusted  to  the  minimum 
discharge  air  temperature  and  high  fan 
speed  over  the  time  period  needed  to 
perform  the  test  sequence,  and 
converting  this  value  into  units  of 
horsepower.  Vehicles  equipped  with 
automatic  temperature  controlled  air 
conditioning  systems  shall  be  operated 
in  "AUTOMATIC"  temperature  and  fan 
modes  with  the  system  set  at  72°  F.  The 
running  loss  test  fuel  tank  temperatiu^ 
profile  test  sequence  is  found  in 
§  86.129(d). 
(2)  [Reserved] 

§86.1773-97     "esi  %(Hnii:>ncf   :)ti'^-ftpi 
raquirements. 

(a)  The  provisions  of  §  86.130  apply  to 
this  subpart. 

(b)  The  following  additional 
requirements  shall  also  apply  to  this 
subpart: 

(1)  For  purposes  of  determining 
conformity  with  50*  F  test  requirements, 
the  procedures  set  forth  in  paragraph  (c) 
of  this  section  shall  apply.  For  all 
hybrid  electric  vehicles  and  all  1995 
and  subsequent  model-year  vehicles 
certifying  to  miming  loss  and  useful  life 
evaporative  emission  standards,  the  test 
sequence  specified  in  subpart  B  of  this 
part  shall  apply. 

(2)  [Reserved] 

(c)(1)  Following  a  12  to  36  hoiu  cold 
soak  at  a  nominal  temperature  of  50°  F, 
emissions  of  CO  and  NOx  measured  on 
the  Federal  Test  Procedure  (subpart  B  of 
this  part),  conducted  at  a  nominal  test 
temperature  of  50°  F,  shall  not  exceed 
the  standeirds  for  vehicles  of  the  same 
emission  category  and  vehicle  type 
subject  to  a  cold  soak  and  emission  test 
at  68  to  86°  F.  For  all  TLEVs,  emissions 
of  NMOG  and  formaldehyde  at  50°  F 
shall  not  exceed  the  50,000  mile 
certification  standard  multiplied  by  a 
factor  of  2.0.  For  all  LEVs,  emissions  of 
NMOG  and  formaldehyde  at  50°  F  shall 
not  exceed  the  50,000  mile  certification 
standard  multiplied  by  a  factor  of  2.0. 
For  all  ULEVs.  emissions  of  NMOG  and 
formaldehyde  at  50°  F  shall  not  exceed 
the  50,000  mile  certification  standard 
multiplied  by  a  factor  of  2.0.  Emissions 
of  NMOG  shall  be  multiplied  by  a 
reactivity  adjustment  factor,  if  any,  prior 
to  comparing  with  the  50,000 
certification  standard  multiplied  by  the 


specified  factor.  The  test  vehicles  shall 
not  be  subject  to  a  diurnal  heat  build 
prior  to  the  cold  start  exhaust  test  or 
evaporative  emission  testing. 

(i)  For  the  50°  F  emission  test,  the 
nominal  preconditioning,  soak,  and  test 
temperatures  shall  be  maintained  within 
3°  F  of  the  nominal  temperatiire  on  an 
average  basis  and  within  5°  F  of  the 
nominal  temperature  on  a  continuous 
basis.  The  temperature  shall  be  sampled 
at  least  once  every  15  seconds  during 
the  preconditioning  and  test  periods 
and  at  least  once  each  5  minutes  during 
the  soak  period.  A  continuous  strip 
chart  recording  of  the  temperature  with 
these  minimum  time  resolutions  is  an 
acceptable  alternative  to  employing  a 
data  acquisition  system. 

(ii)  The  test  site  temperat^ire  shall  be 
measured  at  the  inlet  of  the  vehicle 
cooling  fan  used  for  testing. 

(iii)  The  test  vehicle  may  be  fueled 
before  the  preconditioning  procedure  in 
a  fueling  area  maintained  within  a 
temperature  range  of  68  to  86°  F.  The 
preconditioning  shall  be  conducted  at  a 
nominal  temperature  of  50°  F.  The 
requirement  to  saturate  the  evaporative 
control  canisters)  shall  not  apply. 

(iv)  If  a  soak  area  remote  from  the  test 
site  is  used,  the  vehicle  may  pass 
through  an  area  maintained  within  a 
temperature  range  of  68  to  86°  F  during 
a  time  interval  not  to  exceed  10 
minutes.  In  such  cases,  the  vehicle  shall 
be  restabilized  to  50°  F  by  soaking  the 
vehicle  in  the  nominal  50°  F  test  area  for 
six  times  as  Icng  as  the  exposure  time 
to  the  higher  temperature  area,  prior  to 
starting  the  emission  test 

(v)  The  vehicle  shall  be  approximately 
level  during  all  phases  of  the  test 
sequence  to  prevent  abnormal  fuel 
distribution. 

(2)  Manufacturers  shall  demonstrate 
com.pliance  with  this  requirement  each 
year  by  testing  at  least  three  LDV  or  LDT 
emission  data  and/or  engineering 
development  vehicles  (with  at  least 
4000  miles)  which  are  representative  of 
the  array  of  technologies  available  in 
that  model  year.  Only  TLEVs,  LEVs,  and 
ULEVs  are  to  be  considered  for  testing 
at  50  °F.  It  is  not  necessary  to  apply 
deterioration  factors  (DFs)  to  the  50  °F 
test  results  to  comply  with  this 
requirement.  Testing  at  50  °F  shall  not 
be  required  for  fuel-flexible  and  dual- 
fuel  vehicles  when  operating  on 
gasoline.  Natural  gas,  hybrid  electric 
and  diesel-fueled  vehicles  shall  also  be 
exempt  from  50  °F  testing. 

(3)  The  following  schedule  outlines 
the  parameters  to  be  considered  for 
vehicle  selection: 

(i)  Fuel  control  system  (e.g.,  multiport 
fuel  injection,  throttle  body  electronic 


fuel  injection,  sequential  multiport 
electronic  fuel  injection,  etc.); 

(ii)  Catalyst  system  (e.g.,  electrically 
heated  catalyst,  close-coupled  catalyst, 
underfloor  catalyst,  etc.); 

(iii)  Control  system  type  (e.g.,  mass-air 
flow,  speed  density,  etc.); 

(iv)  Vehicle  category  (e.g.,  TLEV,  LEV, 
ULEV); 

(v)  Fuel  type  (e.g.,  gasoline,  methanol, 
etc.). 

(4)  The  same  engine  family  shall  not 
be  selected  in  the  succeeding  two  years 
unless  the  manufacturer  produces  fewer 
than  three  engine  families.  If  the 
manufacturer  produces  more  than  three 
TLEV,  LEV,  or  ULEV  engine  fomilies  per 
model  year,  the  Administrator  may 
request  50  °F  testing  of  specific  engine 
families.  If  the  manufactiu«r  provides  a 
list  of  the  TLEV,  LEV,  and  ULEV  engine 
families  that  it  will  certify  for  a  model 
year  and  provides  a  description  of  the 
technologies  used  on  each  engine  family 
(including  the  vehicle  selection 
parameters  information  in  paragraphs 
(c)(3)  (i)  through  (v)  of  this  section),  the 
Administrator  shall  select  the  engine 
families  subject  to  50  °F  testing  within 

a  30  day  period  after  receiving  such  a 
list  and  description.  The  Administrator 
may  revise  the  engine  families  selected 
after  the  30  day  period  if  the 
information  provided  by  the 
manufacturer  does  not  accurately  reflect 
the  engine  families  actually  certified  by 
the  manufacturer. 

(5)  For  the  purposes  of  this  section, 
the  Administrator  will  accept  vehicles 
selected  and  tested  in  accordance  with 
the  50  °F  testing  procedures  specified  by 
the  California  Air  Resources  Board. 

%  86. 1 774-87    Vehicte  precondtttoning. 
-  The  provisions  of  §86.132  apply  to 
this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.132  (a) 
through  (e)  apply  to  this  subpart,  with 
the  following  additional  requirements: 

(1)  The  UDDS  performed  prior  to  a 
non-regeneration  emission  test  shall  not 
contain  a  regeneration  (diesel  light-duty 
vehicles  and  light-duty  trucks  equipped 
with  periodically  regenerating  trap 
oxidizer  systems  only).  A  gasoline 
fueled  test  vehicle  may  not  be  used  to 
set  dynamometer  horsepower. 

(2)  [Reserved] 

(b)  [Reserved] 

§  86.1 775-87    Exhaust  sampte  analysts. 

The  following  requirements  shall 
apply  to  TLEVs,  LEVs,  ULEVs,  and 
ZEVs  certified  under  the  provisions  of 
this  subpart: 

(a)  The  requirements  in  §86.140; 

(b)  The  requirements  in  Chapter  5  of 
the  California  Regulatory  Requirements 
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Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996).  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 

§  86. 1 776-07    Records  required. 

(a)  The  provisions  of  §  86.142  apply  to 
this  subpart. 

(b)  In  addition  to  the  provisions  of 
§86.142,  the  following  provisions  apply 
to  this  subpart: 

(1)  The  manufacturer  shall  record  in 
the  durability-data  vehicle  logbook,  the 
number  of  regenerations  that  occur 
during  the  50,000  mile  durability  test  of 
each  diesel  light-duty  vehicle  and  light- 
duty  truck  equipped  with  a  periodically 
regenerating  trap  oxidizer  system.  The 
manufacturer  shall  include,  for  each 
regeneration:  the  date  and  time  of  the 
stMt  of  regeneration,  the  duration  of  the 
regeneration,  and  the  accumulated 
mileage  at  the  start  and  the  end  of 
regeneration.  The  number  of 
regenerations  will  be  used  in  the 
calculation  of  the  correction  factor  in 

§  86.096-28  and  subsequent  model  year 
provisions. 

(2)  The  requirements  in  Chapter  5  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996).  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 


(3)  For  additional  record  requirements 
see  §§86.1770.  86.1771,  86.1772, 
86.1773,  86.1774,  and  86.1777. 

§86.1777-«7    Calculations:  exhaust 
efnisslons. 

The  provisions  of  §  86.144  apply  to 
this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.144(b)  apply 
to  this  subpart,  with  the  following 
additional  requirement: 

(1)  Organic  material  non-methane 
hydrocarbon  equivalent  mass  for 
ethanol  vehicles: 

OMNMHCE„,.„=NMHCm.„-^(l  3 .8756/ 
32.042)x(CH3OH)n,.^,-t-(13.8756/ 
46.064  )x(CH3CH20H)™^+(13.8756/ 
30.0262)x(HCHO)„„».+(13.8756/ 
44.048)x(CH,CHO)m,„ 

(2)  (Reserved) 

(b)  The  requirements  in  Chapter  5  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  apply  to  this  subpart.  These 
requirements  are  incorporated  by 
reference  (see  §  86.1). 

(c)  The  provisions  in  Appendix  XV  of 
this  part  and  Appendix  XVI  of  this  part 
apply  to  this  subpart. 

(d)  Reactivity  adjustment  factors.  (1) 
For  the  purpose  of  complying  with  the 
NMOG  exhaust  emission  standards  in 


§§  86.1708  and  86.1709,  the  mass  of 
NMOG  emissions  from  a  vehicle 
certified  to  operate  on  a  fuel  other  than 
conventional  gasoline,  including  fuel- 
flexible  and  dual-fuel  vehicles  when 
operated  on  a  fuel  other  than 
conventional  gasoline,  shall  be 
multiplied  by  the  reactivity  adjustment 
factor  applicable  to  the  vehicle  emission 
control  technology  category  and  fuel. 
The  product  of  the  NMOG  mass 
emission  value  and  the  reactivity 
adjustment  factor  shall  be  compared  to 
the  NMOG  exhaust  emission  standards 
to  determine  compliance  with  the 
standards.  In  addition  to  the  above 
requirements,  vehicles  operating  on 
natural  gas  shall  add  to  the  product  of 
the  NMOG  mass  emission  value  and  the 
reactivity  adjustment  factor,  the  product 
of  the  methane  mass  emission  value  and 
the  methane  reactivity  adjustment 
factor.  This  result  shall  be  compared  to 
the  NMOG  exhaust  emission  standards 
to  determine  compliance  with  the 
standards  for  natural  gas-fueled 
vehicles. 

(2)  The  following  reactivity 
adjustment  factors  have  been 
established  pursuant  to  the  criteria  in 
Appendix  XVII  of  this  part: 

(i)  Light-duty  vehicles  and  light-duty 
trucks: 


Vehicle  emission  control  technology  categofy 

Fuel 

Reactivity 

adjustment 

factor 

TLEVs  

LEVs  and  ULEVs  ttirough  model  year  2000 

TLEVs  through  model  year  2000 

LEVs  and  ULEVs  through  model  year  2000  

TLEVs  through  model  year  2000 

LEVs  and  ULEVs  throuoh  model  vear  2000  

85%  methanol,  15%  gasoline  t)lends 

85%  methanol,  15%  gasoline  blends 

(^onlino  maAtinn  th«  ^nArifir^tions  of  686  1771(aWH         

0.41 
0.41 
0.96 

ria^nlioA  mAAtinn  fh«  soATifications  of  S86  1771faWH  

0.94 

Fuel  meeting  the  specifications  for  liquefied  petroleum  gas  specified  in 
Chapter  4  of  the  California  Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle  Program  (Octot)er,  1996). 

Fuel  meeting  the  specifications  for  liquefied  petroleum  gas  specified  in 
Chapter  4  of  the  California  Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle  Program  (Octot)er,  1996). 

Fuel  meeting  the  specifications  lor  natural  gas  specified  in  Chapter  4 
of  the  California  Regulatory  Requirements  Applicable  to  the  National 
Low  Emission  Vehicle  Program  (October.  1996). 

Fuel  meeting  the  specifications  for  natural  gas  specified  in  Chapter  4 
ol  the  California  Regulatory  Requirements  Applicable  to  the  National 
Low  Emission  Vehicle  Program  {CX:tot)er,  1996). 

1.00 
0.50 

TLEVs  through  model  year  2000 

LEVs  and  ULEVs  through  model  year  2000  

1.00 
0.43 

(ii)  Natural  gas  light-duty  vehicles  and 
light-duty  trucks: 


Vehicle  emission  control  technology 
category 


TLEVs  

LEVs  and  ULEVs 


Methane 
reactiv- 
ity ad- 
justment 
factor 


0.0043 
0.0047 


(3)  The  Administrator  may  establish 
new  reactivity  adjustment  factors 
pursuant  to  Appendix  XVII  of  this  part 


in  addition  to  those  listed  in  paragraph 
(d)(2)  of  this  section.  The  Administrator 
shall  notify  manufacturers  in  writing  of 
the  new  reactivity  adjustment  factors 
within  30  days  of  their  establishment. 

(4)  The  Administrator  may  revise  any 
reactivity  adjustment  factor  listed  in 
paragraph  (d)(2)  of  this  section  or 
established  by  the  Administrator 
pursuant  to  Appendix  XVII  of  this  ptirt 
if  he  or  she  determines  that  the  revised 
reactivity  adjustment  factor  is  more 
representative  of  the  ozone-forming 


potential  of  vehicle  NMOG  emissions 
based  on  the  best  available  scientific 
knowledge  and  sound  engineering 
judgment.  The  Administrator  shall 
notify  manufacturers  in  writing  of  any 
such  reactivity  adjustment  factor  at  least 
3  years  prior  to  January  1  of  the  calendar 
year  which  has  the  same  numerical 
designation  as  the  model  year  for  which 
the  revised  reactivity  adjustment  factor 
first  becomes  effective.  However, 
manufacturers  may  use  the  revised 
reactivity  adjustment  factor  in  certifying 
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any  new  engine  family  whose 
certification  application  is  submitted 
following  such  notification,  if  they  so 
choose.  Manufecturers  may  also 
continue  to  use  the  original  reactivity 
adjustment  factor  for  any  existing 
engine  femily  previously  certified  with 
that  reactivity  adjustment  factor  until  a 
new  durability-data  vehicle  is  tested  for 
that  engine  family. 

(5)  Manufacturers  may  request  the  use 
of  a  unique  reactivity  adjustment  factor 
for  a  specific  vehicle  emission  control 
technology  category  and  fuel.  The 
Administrator  shall  approve  such 
requests  in  accordance  with  the 
conditions  and  procedures  of  Appendix 
XVn  of  this  part.  For  the  purpose  of 
calculating  the  reactivity  adjustment 
factor  as  specified  in  Appendix  XVII  of 
this  part,  the  "g  ozone  potential  per  g 
NMOG"  value  for  the  vehicle  emission 
control  technology  category  and  fuel 
system  for  which  the  manufacturer  is 
requesting  the  use  of  a  unique  reactivity 
adjustment  factor  shall  be  divided  by 
the  "g  ozone  potential  per  g  NMOG" 
value  for  a  conventional  gasoline-fueled 
vehicle  established  for  the  vehicle 
emission  control  technology  category. 
The  following  "g  ozone  potential  per  g 
NMOG"  values  for  conventional 
gasoline-fueled  vehicle  emission  control 
technology  categories  have  been 
established: 

(i)  Light-duty  vehicles  and  light-duty 
trucks: 


II 


Vehicle  emission  control  technology 
category 


All  TLEVb 

All   1993  and  suttsequent 
year  LEVs  and  ULEVs  .... 


modet- 


"9 

ozone 
potential 

NMOG" 
for  corv 
ventiorv 
al  gaso- 
line 


3.42 
3.13 


(ii)  (Reserved) 

The  provisions  of  §  86. 145  and 
Appendix  XVI  of  this  pfirt  apply  to  this 
subpart. 

provis«on&. 

(a)  The  provisions  of  sections  203-208 
of  the  Clean  Air  Act,  as  amended,  (42 
U.S.C.  7522-7525,  7541-7542)  apply  to 
all  motor  vehicles  manufactured  by  a 
covered  manufacturer  under  this 
program,  and  to  all  covered 
manufacturers  and  all  persons  with 
respect  to  such  vehicles. 

(d)  Violation  of  the  requirements  of 
this  subpart  shall  subject  a  person  to  the 


jurisdiction  and  penalty  provisions  of 
sections  204-205  of  the  Clean  Air  Act 
(42  U.S.C.  7522-7523). 

(c)  EPA  may  not  issue  a  certificate  of 
conformity  to  a  covered  manufacturer, 
as  defined  in  §  86.1702,  except  based  on 
compliance  with  the  standards  and 
requirements  in  this  part  86  and  40  CFR 
part  85. 


'30 


"''Of^iDllt".!  .^f. 


(a)  The  foilowuig  acts  and  the  causing 
thereof  are  prohibited: 

(1)  In  the  case  of  a  covered 
manufacturer,  as  defined  by  §  86.1702, 
of  new  motor  vehicles  or  new  motor 
vehicle  engines  for  distribution  in 
commerce,  the  sale,  or  the  offering  for 
sale,  or  the  introduction,  or  delivery  for 
introduction,  into  commerce,  or  (in  the 
case  of  any  person,  except  as  provided 
by  regulation  of  the  Administrator),  the 
importation  into  the  United  States  of 
any  new  motor  vehicle  or  new  motor 
vehicle  engine  subject  to  this  subpart, 
unless  such  vehicle  or  engine  is  covered 
by  a  certificate  of  conformity  issued 
(and  in  effect)  under  regulations  found 
in  this  subpart  (except  as  provided  in 
sec.  203(b)  of  the  Clean  Air  Act  (42 
U.S.C.  7522(b))  or  regulations 
promulgated  thereunder). 

(2)(i)  For  any  person  to  fail  or  refuse 
to  permit  access  to  or  copying  of  records 
or  to  fail  to  make  reports  or  provide 
information  required  under  sec.  208  of 
the  Clean  Air  Act  (42  U.S.C.  7542)  with 
regard  to  covered  vehicles. 

(ii)  For  a  person  to  fail  or  refuse  to 
permit  entry,  testing,  or  inspection 
authorized  under  sec.  206(c)  (42  U.S.C. 
7525(c))  or  sec.  208  of  the  Clean  Air  Act 
(42  U.S.C.  7542)  with  regard  to  covered 
vehicles. 

(iii)  For  a  person  to  fail  or  refuse  to 
perform  tests,  or  to  have  tests  performed 
as  required  under  sec.  208  of  tbe  Clean 
Air  Act  (42  U.S.C.  7542)  with  regard  to 
covered  vehicles. 

(iv)  For  a  person  to  fail  to  establish  or 
maintain  records  as  required  under 
§§  86.1723  and  86.1776  with  regard  to 
covered  vehicles. 

(v)  For  any  manu&cturer  to  ^I  to 
make  information  available  as  provided 
by  regulation  imder  sec.  202(m)(5)  of  the 
Clean  Air  Act  (42  U.S.C.  752l(m)(5)) 
with  regard  to  covered  vehicles. 

(3)(i)  For  any  person  to  remove  or 
render  inoperative  any  device  or 
element  of  design  installed  on  or  in  a 
covered  vehicle  or  engine  in  compliance 
with  regulations  under  this  subpart 
prior  to  its  sale  and  delivery  to  the 
ultimate  purchaser,  or  for  any  person 
knowingly  to  remove  or  render 
inoperative  any  such  device  or  element 
of  design  after  such  sale  and  delivery  to 
the  ultimate  purchaser. 


(ii)  For  any  person  to  manufectxire. 
sell  or  offer  to  sell,  or  install,  any  part 
or  component  intended  for  use  with,  or 
as  part  of,  any  covered  vehicle  or 
engine,  where  a  principal  effect  of  the 
part  or  component  is  to  bypass,  defeat, 
or  render  ino]}erative  any  device  or 
element  of  design  installed  on  or  in  a 
covered  vehicle  or  engine  in  compliance 
with  regulations  issued  under  this 
subpart,  and  where  the  person  knows  or 
should  know  that  the  pail  or  component 
is  being  offered  for  sale  or  installed  for 
this  use  or  put  to  such  use. 

(4)  For  any  manufacturer  of  a  covered 
vehicle  or  engine  subject  to  standards 
prescribed  under  this  subpart: 

(i)  To  sell,  offer  for  sale,  introduce  or 
deliver  into  commerce,  or  lease  any 
such  vehicle  or  engine  unless  the 
manufacturer  has  complied  with  the 
requirements  of  sec.  207  (a)  and  (b)  of 
the  Clean  Air  Act  (42  U.S.C.  7541  (a), 
(b))  with  respect  to  such  vehicle  or 
engine,  and  unless  a  label  or  tag  is 
affixed  to  such  vehicle  or  engine  in 
accordance  with  sec.  207(c)(3)  of  the 
Clean  Air  Act  (42  U.S.C.  7541(c)(3)). 

(ii)  To  fail  or  refuse  to  comply  with 
the  requirements  of  sec.  207  (c)  or  (e)  of 
the  Clean  Air  Act  (42  U.S.C.  7541  (c)  or 
(e)). 

(iii)  Except  as  provided  in  sec. 
207(c)(3)  of  the  Clean  Air  Act  (42  U.S.C 
7541(c)(3)),  to  provide  directly  or 
indirectly  in  any  communication  to  the 
ultimate  purchaser  or  any  subsequent 
purchaser  that  the  coverage  of  a 
warranty  under  the  Clean  Air  Act  is 
conditioned  upon  use  of  any  part, 
component,  or  system  manufactured  by 
the  manuiactvirer  or  a  person  acting  for 
the  manufacturer  or  under  its  control,  or 
conditioned  upon  service  performed  by 
such  persons. 

(iv)  To  fail  or  refuse  to  comply  with 
the  terms  and  conditions  of  the 
warranty  under  sec.  207  (a)  or  (b)  of  the 
aean  Air  Act  (42  U.S.C.  7541  (a)  or  (b)). 

(b)  For  the  purposes  of  enforcement  of 
this  subpart,  the  following  apply: 

(1)  No  action  with  respect  to  any 
element  of  design  referred  to  in 
f>aragraph  (a)(3)  of  this  section 
(including  any  adjustment  or  alteration 
of  such  element)  shall  be  treated  as  a 
prohibited  act  under  paragraph  (a)(3)  of 
this  section  if  such  action  is  in 
accordance  with  sec.  215  of  the  Qean 
Air  Act  (42  U.S.C.  7549); 

(2)  Nothing  in  paragraph  (a)(3)  of  this 
section  is  to  be  construed  to  require  the 
use  of  manufacturer  parts  in 
maintaining  or  repairing  a  covered 
vehicle  or  engine.  For  the  purposes  of 
the  preceding  sentence,  the  term 
"manufacturer  parts"  means,  with 
respect  to  a  motor  vehicle  engine,  parts 
produced  or  sold  by  the  manufacturer  of 


the  motor  vehicle  or  motor  vehicle 
engine; 

(3)  Actions  for  the  purpose  of  repair 
or  replacement  of  a  device  or  element  of 
design  or  any  other  item  are  not 
considered  prohibited  acts  under 
paragraph  (a)(3)  of  this  section  if  the 
action  is  a  necessary  and  temporary 
procedure,  the  device  or  element  is 
replaced  upon  completion  of  the 
procedure,  and  the  action  results  in  the 
proper  functioning  of  the  device  or 
element  of  design; 

(4)  Actions  for  the  purpose  of  a 
conversion  of  a  motor  vehicle  or  motor 
vehicle  engine  for  use  of  a  clean 
alternative  fuel  (as  denned  in  title  11  of 
the  Clean  Air  Act)  are  not  considered 
prohibited  acts  under  paragraph  (a)  of 
this  section  if: 

•  (i)  The  vehicle  complies  with  the 
applicable  standard  when  operating  on 
the  alternative  fuel;  and 

(ii)  In  the  case  of  engines  converted  to 
dual  fuel  or  flexible  use,  the  device  or 
element  is  replaced  upon  completion  of 
the  conversion  procedure,  and  the 
action  results  in  proper  functioning  of 
the  device  or  element  when  the  motor 
vehicle  operates  on  conventional  fuel. 

33.  Appendix  XIII  is  added  to  part  86 
to  read  as  follows: 


California  Mail  Out  *95-34,  September  26, 
1995,  excluding  paragraphs  (d),  (in)(4),  and 
(in)(5). 

(g)  State  of  California:  Air  Resources  Board: 
California  Motor  Vehicle  Emission  Control 
Label  Specifications,  adopted  March  1,  1978, 
amended  June  24, 1996,  excluding 
paragraphs  2(b),  3.5,  and  10. 

34.  Appendix  XIV  is  added  to  part  86 
to  read  as  follows: 

Appendix  XIV  to  Part  86 — Determination  of 
Acceptable  Durability  Test  Schedule  for 
Light-Duty  Vehicles  and  Light  Light-Duty 
Trucks  Certifying  to  the  Provisions  of  Part 
86,  Subpart  R 

A  manufacturer  may  determine  mileage 
test  intervals  for  durability-data  vehicles 
subject  to  the  conditions  specified  in 
§  86.1726.  The  following  procedure  shall  be 
used  to  determine  if  the  schedule  is 
acceptable  to  the  Administrator: 

1.  Select  exhaust  system  mileage  test 
points  and  maintenance  mileage  test  points 
for  proposed  (prop)  schedule. 

2.  Calculate  the  sums  of  the  squares 
corrected  to  the  mean  of  the  system  mileages 
at  the  proposed  test  points: 

Aprop  =  [^{Xp?  -  ((^Xp)^  /  Np))p^ 

Where: 

Xp  =  Individual  mileages  at  which  the  vehicle 

will  be  tested. 
Np  =  Total  number  of  tests  (including  before 

and  after  maintenance  tests). 

Appendix  Xlll  to  Part  86-State  '^h^H*^7^/  ^    ^^^"  '°  proposed  test 

Requirements  Incorporated  by  Reference  In  s^^neduie). 

'  in  86  of  the  Code  of  Federal  Regulations  ^r  D«»«™«ne  exhaust  system  mileage  test 

points  and  mamtenance  mileage  test  points 

The  following  is  an  informational  list  of  based  on  testing  at  five  thousand  mile 

the  California  regulatory  requirements  intervals  from  5,000  miles  through  the  final 

applicable  to  the  National  Low  Emission  testing  point  and  maintenance  mileage  test 

Vehicle  program  (October,  1996)  points  selected  for  the  proposed  schedule  in 

mcorporated  by  reference  in  part  86  of  the  step  1  of  this  appendix.  This  schedule  will 

Code  of  Federal  Regulations  (see  §  86.1).  be  designated  as  the  standard  (std)  test 

California  State  Regulations  schedule. 

(a)  State  of  California:  Air  Resources  Board:         4^Calculate  the  sums  of  squares  corrected 
California  Assembly-Line  Test  Procedures  for  '°  ^^  ™"*°  °^  ^^  standard  schedule: 
1983  Through  1997  Model-Year  Passenger  B«i  =  ['^[X.sV  -  ((^X,)^  /  N.)),ui 

Cars,  Light-Duty  Trucks  and  Medium-Duty  ^. 

Vehicles,  adopted  November  24,  1981,  v      t   j-   -j     i      -i  .     u-  l  »i_        i_.  i 

amended  June  24,  1996.  ^  =  ^j  J^  "^^led     '*** 

(b)  State  of  California;  Air  Resources  Board:  .,      t,  .  ,         u       r.    .    f-     i   j-      l  r 
California  Assembly-Line  Test  Procedures  for  ^'  =  Total  number  of  tests  includmg  before 
1998  and  Subsequent  Model-Year  Passenger  "^^  «^*'  mamtenance). 

Cars,  Light-Duty  Trucks  and  Medium-Duty  (Subscript  "s"  refers  to  standard  test 

Vehicles,  adopted  June  24, 1996.  schedule). 

(c)  California  Code  of  RegulaUons,  Title  13,         5.  Refer  to  Table  I  and  determine  tp  at 
Division  3.  Sections  2108,  2109,  2110.  (Np  -  2)p^  degrees  of  freedom  and  t,  at 

(d)  State  of  California;  Air  Resources  ''*''  ~  ^^'>^- 

Board:  California  Exhaust  Emission  ^  '^  (Ap^)'A>  tp  / 1,  x  (B.,d)'/z  the  proposed 

Standards  and  Test  Procedures  for  1988  and       P'*°  >»  acceptable. 
Subsequent  Model  Passenger  Cars.  Light- 
Duty  Trucks,  and  Medium-Duty  Vehicles,  TABLE  I  TO  APPENDIX  XIV 
adopted  May  20,  1987,  amended  June  24, 
1996,  Section  9.a. 

(e)  State  of  California:  Air  Resources  Board: 
California  Non-Methane  Organic  Gas  Tost 
Procedures,  adopted  July  12, 1991,  amended 
June  24,  1996. 

(f)  State  of  California:  Air  Resources  Board: 
Regulations  Regarding  Malfunction  and 
Diagnostic  System  Requirements — 1994  and 
Later  Passenger  Cars,  Light-Duty  Trucks,  and 
Medium-Duty  Vehicles  and  Engines  (OBD  II), 


Table  I  to  Appendix  XIV— Continued 


Degrees  of  freedom  (N-2) 

t 

1  

6.314 

2 : 

2.920 

3 

2.353 

4 

2.132 

5 

2.015 

16 

1.943 

7  .. 

1  895 

8  

1.860 

Degrees  of  freedom  (N-2) 

t 

9 

1.833 

1 0 

1.812 

1 1  _ 

12 

1.796 
1.782 

13  

1.771 

14  

1.761 

15 

1.753 

6 

17 

1.746 
1.740 

1 8  

1.734 

1 9  

1.729 

20 

1.725 

21  

1.721 

22 

1.717 

23  „ 

24  

1.714 
1.711 

25  

1.708 

35.  Appendix  XV  is  added  to  part  86 
to  read  as  follows: 

Appendix  XV  to  Part  86— Procedure  for 
Determining  an  Acceptable  Fxhaust 
Regeneration  Durabii'Ty  Oar.<    es-  Schedule 
for  Diesel  Cycle  Vehicles  Eou  poed  With 
Periodically  Regenerating  '  ap  :;xldlzer 
Systems  Certifying  tc  '^p  '^o visions  of  Part 
86,  Subpart  R 

1.  Select  exhaust  system  mileage  test 
points  for  proposed  (prop)  schedule. 

2.  Calculate  the  sums  of  the  squares 
corrected  to  the  mean  of  the  system  mileages 
at  the  proptosed  test  points: 

A, 


.pn^=(X(Xp)^-«XXp)2/Np)), 


prop 


Where: 

Xp  =  Individual  mileages  at  which  the  vehicle 

will  be  tested. 
Np  =  Total  number  of  tests  (including  before 

and  after  maintenance  tests). 
(Subscript  "p"  refers  to  proposed  test 
schedule). 

3.  The  exhaust  system  mileage  tests  points 
at  5.000.  25,000,  50,000,  75.000,  and  100.000 
miles  will  be  designated  as  the  standard  (std) 
test  schedule. 

4.  Calculate  the  sums  of  square  corrected 
to  the  mean  of  the  standard  tests  schedule: 

Where: 

X,  =  Individual  mileages  at  which  the  vehicle 

will  be  tested. 
N,  =  Total  number  of  regeneration  emission 

tests. 

(Subscript  "s"  refers  to  standard  test 
schedule) 

5.  Refer  to  Table  I  and  determine  tp  at 
(Np  -  2)prap  degrees  of  freedom  and  t,  at 
(N,  -  2),u]  degrees  of  freedom. 

6.  If  (Ap,op)"^  >  tp  / 1.  X  [B^y^  the  proposed 
plan  is  acceptable. 

Table  I  to  Appendix  XV 


Degrees  of  freedom  (N-2) 

t 

1  

6.314 

2 

2  920 

3 

2.353 

4  

2.132 
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Table  I  to  Appendix  XV— Continued 


Degrees  of  freedom  (N-2) 

t 

5 

2.015 

6 , 

1  943 

7 

1.895 

8 _ 

9 

1.860 
1.833 

10 „ 

1 1  : „ 

12  

1.812 
1.796 
1.782 

13  

1.771 

14  

1  761 

15 

1.753 

36.  Appendix  XVI  is  added  to  part  86 
to  read  as  follows: 

Aopendu  XVi  lo  PAR"r  S6 — ^oMutan'  Ma^* 

E-TiissioTs  Calculation  Procedure  '(.■• 
Gaseou5-Puelefl  Ver.ictes  ana  »o'  Vf»'vciet 
EquippeO  With  PefKXiicaiiy  Regenera!;''q 
Trap  On'Ci^er  Syslerns  Certityinq  !c  ^'••e 
Provisions  ol  Pan  36,  Subpart  R 

(a)  Gaseous-Fueled  Vehicle  Pollutant  Mass 
Emission  Calculation  Procedure. 

(1)  For  all  TLEVs,  LEVs,  and  ULEVs,  the 
calculation  procedures  specified  in  Chapter  5 
of  the  California  Regulatory  Requirements 
Applicable  to  the  National  Low  Emission 
Vehicle  Program  (October,  1996)  shall  apply. 
These  procedures  are  incorporated  by 
reference  (see  §86.1). 

(b)  Pollutant  Mass  Emissions  Calculation 
Procedure  for  Vehicles  Equipped  with 
Periodically  Regenerating  Trap  Oxidizer 
Systems. 

(1)  Exhaust  Emissions,  (i)  The 
provisions  of  §  86.1777  apply  to 
vehicles  equipped  with  periodically 
regenerating  trap  oxidizer  systems, 
except  that  the  following  shall  apply 
instead  of  the  requirements  in  §  86.144- 
g4(a): 

(ii)  The  final  reported  test  results  shall  be 
computed  by  the  use  of  the  following 
formula: 

(iii)  For  light-duty  vehicles  and  light-duty 
trucks: 

Ywm  =  0.43  ((Yct+Ys)/(Dct  -f-  Ds))-^0.57 
{(Yht-t-Ys)/(Dht-HDs)). 


(iv)  For  purposes  of  adjusting  emissions  for 
regeneration: 

Re  =  ((Yrl— Yct)-^(Yr2— Y8)-h(Yr3— 

Yht))/(Dct+Ds-(-Dht). 
Yr  =  Ywm+Re. 

Where: 

Ywm  =  Weighted  mass  emissions  of  each 

pollutant,  i.e.,  HC,  CO,  NOx  or  CO  ,  in 

grams  per  vehicle  mile. 
Yet  =  Mass  emissions  as  calculated  &om  the 
t        "transient"  phase  of  the  cold  start  test, 

in  grams  f>er  test  phase. 
Yht  =  Mass  emissions  as  calculated  from  the 

"transient"  phase  of  the  hot  start  test  in 

grams  per  test  phase. 
Ys  =  Mass  emissions  as  calculated  from  the 

"stabilized"  phase  of  the  cold  start  test, 

in  grams  per  test  phase. 
Dct  =  The  measured  driving  distance  from 

the  "transient"  phase  of  the  cold  start 

test,  in  miles. 
Dht  =  The  measured  distance  frt)m  the 

"transient"  phase  of  the  hot  start  test,  in 

miles. 
Ds  =  The  measured  driving  distance  from  the 

"stabilized"  phase  of  the  cold  start  test, 

in  miles. 
Yr  =  Regeneration  emission  test 
Re  =  Mass  emissions  of  each  pollutant 

attributable  to  regeneration  in  grams  per 

mile. 
Yrl  =  Mass  emissions,  during  a  regeneration 

emission  test,  as  calculated  from  the 

"transient"  phase  of  the  cold  start  test, 

in  grams  per  test  phase. 
Yr2  =  Mass  emissions,  during  a  regeneration 

emission  test,  as  calculated  from  the 

"stabilized"  phase  of  the  cold  start  test, 

in  grams  per  test  phase. 
YrS  =  Mass  emissions,  during  a  regeneration 

emission  test,  as  calculated  from  the 

"transient"  phase  of  the  hot  start  test  in 

grams  per  test  phase. 
(2)  Particulate  Emissions,  (i)  The 
provisions  of  §  86.1778  apply  to  vehicles 
equipf)ed  with  periodically  regenerating  trap 
oxidizer  systems,  except  that  the  following 
shall  apply  instead  of  the  requirements 
§86.145-82(a): 

(ii)  The  final  reported  test  results  for  the 
mass  particulate  (Mp)  in  grams/mile  shall  be 
computed  as  follows. 

(iii)  For  purposes  of  adjusting  emissions  for 
regeneration: 


Mp  =  0.43(Mpl+Mp2)/(Dct-t-Ds)-t^.57 

(Mp3-fMp2/(Dht-KD8) 
Re  =  ((Mprl  -  Mpl)-i-(Mpr2— 

Mp2)-K(Mpr3— Mp3)/(Dct-fDs+Dht) 
Mpr  =  Mp-»-Re 

Where: 

(1)  Mpl  =  Mass  of  particulate  determined 

from  the  "transient"  phase  of  the  cold 
start  test,  in  grams  per  test  phase.  (See 
§86.110-94(d){l)  for  determinaliorL) 

(2)  Mp2  =  Mass  of  particulate  determined 

from  the  "stabilized"  phase  of  the  cold 
start  test,  in  grams  per  test  phase.  (See 
$86.110-94(d)(l]  for  determination.) 

(3)  Mp3=Mas8  of  particulate  determined  from 

the  "transient"  phase  of  the  hot  start  test, 
in  grams  per  test  phase.  (See  $  86.110- 
94(d)(1)  for  determination.) 

(4)  Dct=The  measured  driving  distance  from 

the  "transient"  phase  of  the  cold  start 
test,  in  miles. 

(5)  Ds=The  measured  driving  distance  bom 

the  "stabilized"  phase  of  the  cold  start 
test,  in  miles. 

(6)  Dht=The  measured  driving  distance  from 

the  "transient"  phase  of  the  hot  start  test, 
in  miles. 

(7)  Mpr=Regeneration  emission  test 

(8)  Re=Mass  of  particulate  attributable  to 

regeneration  in  grams/mile. 

(9)  Mprl=Mas8  of  particulate  determined, 

during  a  regeneration  emission  test,  from 
the  "transient"  phase  of  the  cold  start 
test  in  grams  per  test  phase.  (See 
§86.110-94(d)(l)  for  determination.) 

(10)  Mpr2=Mass  of  particulate  determined, 
during  a  regeneration  emission  test,  from 
"stabilized"  phase  of  the  cold  start  test, 
in  grams  per  test  phase.  (See  §  86.110- 
94(d)(1)  for  determination.) 

(11)  Mpr3=Mass  of  particulate  determined, 
during  a  regeneration  emission  test,  from 
the  "transient"  phase  of  the  hot  start  test, 
in  grams  per  test  phase.  (See  §86.110- 
94(d)(1)  for  determination.) 

(c)  Fuel  Economy  Calculations  for  Gaseous 
Fuels  Based  on  the  Cold  Start  CVS-1975 
Federal  Test  Procedure. 

(1)  Assume  the  fuel  meets  HD-5 
specifications  (95%  CsHs,  5%  nCtHio,  by 
volume). 

(i)  Physical  constants  of  Propane  and 
Normal  Butane: 


Compo- 
nent 

Mol.  Wt 

Sp.  Gr. 

Liquid  density  (lb/gal  @ 
60»F) 

I  iquid  density  of  Hd-5 
(tb/gal  at  60°  F) 

CjH. 

nC4Hio 

44.094 
58.12 

0.508 
0.584 

4.235        X 
4.868        X 

0.95        -                                    4.0233 
0.05        =                                    0^434 

1 

4.2667 

(ii)  Density  of  the  HD-5  fuel: 

(0.95x4.235)+(0.05x4.868)=4.267  lb/gal 
®60»F 

(iii)  Molecular  Weights: 
(A) 


Species 

Mol.  Wl. 

C  

12.01115 

Species 


H  

0 

CO 

CO,  .... 
CH2.6M* 


M.  WL 

(B) 
CjH, 

1.00797 

8/3=2.666x0.95  (%  propane)= 

2.533 

15.9994 

nC4Hio 

28.01055 

10/4=2.5x0.05  (%  Butane) 

=0.125 

44.00995 
14.6903 



*  Average  ratio  of  Hydrogen  to  cartxxi  atoms 
in  HD-5  fuel. 


2.568 


(iv)  Weight  of  Carbon  in: 
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CO=wt.  of  COx(12.01115/28.01055)=wt 

COx(0.429) 
C02=wt.  of  CO2x(12.01115/44.00995)  wt 

CO2x(0.273) 

CH2  658=Wt.  of  CH2  658X(12.01115/ 

14.6903)=wt  CH2  658X(0.818) 

(v)  Wt.  of  Carbon  per  gallon  of  LPC: 

wt.  of  carbon=4.2667  lbs/galx453.59 
gms/lbx0.818=1583  grams  C/gal 
HD-5 

(vi)  Fuel  economy: 


gnuns  C/gal 


grams  C  in  exhaust/mi 


=  miles/gal 


LPG  = 


IS83  gnu  C/gal 


(0.8 1 8XHC)  +  (0.429KCX))  +  (0.273XCO  j ) 

Where: 

HC=CVS  HC  in  grams/mile 

CO=CVS  CO  in  grams/mile 

CO;=CVS  CO2  in  grams/mile 

For  gasoline: 

=2421 /  ( 

(0.866)(HC)+(0.429)(CO)+{0.273)(CO2  ) ) 
For  Natural  Gas: 
=1535 /( 

(0.759)(HC)+(0.429)(CO)+(0.273)(CO2  ) ) 

37.  Appendix  XVII  is  added  to  part  86 
to  read  as  follows: 

Appendix  XVII  to  Part  86 — Procedure  for 

Determining  Vehicle  Emission  Control 
Technology  Category/Fuel  Reactivity 
Adjustment  Factors  for  Light-Duty  Vehicles 
and  Light  Light-Duty  Trucks  Certifying  to 
the  Provisions  of  Part  86,  Subpart  R 

The  following  prtx;edure  shall  be  used  by 
the  Administrator  to  establish  the  reactivity 
adjustment  factor  for  exhaust  emissions  of 
non-methane  organic  gases  (NMOG)  and 
establish  the  "methane  reactivity  adjustment 
factor"  for  exhaust  methane  emissions  from 
natural  gas  vehicles,  for  the  purpose  of 
certifying  a  vehicle  of  speciHc  emission 
control  technology  category  and  fuel  for  the 
National  LEV  program  provisions  of  sub[)art 
R  of  this  part. 

(a)  The  Administrator  shall  determine 
representative  speciated  NMOG  exhaust 
emission  profiles  for  light-duty  conventional 
gasoline- fueled  TLEVs.  LEVs.  and  ULEVs 
according  to  the  following  conditions: 

(1)  All  testing  will  be  conducted  using  a 
specified  gasoline  blend  representative  of 
commercial  gasoline  and  having  the 
specifications  listed  in  §86.1771. 

(2)  Speciated  NMOG  profiles  shall  be 
obtained  from  a  statistically  valid  number  of 
TLEVs.  LEVs,  and  ULEVs. 

(3)  The  speciated  NMOG  profiles  shall 
identify  and  quantify,  in  units  of  g/mile  or 
mg/mile.  as  many  constituents  as  possible  in 
accordance  with  the  procedures  specified  in 
Chapter  5  of  the  California  Regulatory 
Requirements  Applicable  to  the  National 
Lew  Emission  Vehicle  Program  (October, 
1996).  These  procedures  are  incorporated  by 
reference  (see  §86.1). 

(b)  The  "g  ozone  potential  per  mile"  of 
each  NMOG  identiricd  in  the  speciated 
profile  shall  be  determined  by  multiplying 


the  "g/mile  NMOG"  emission  value  of  the 
constituent  NMOG  by  its  maximum 
incremental  reactivity  in  paragraph  (j)  of  this 
appendix. 

(c)  The  "total  g  ozone  potential  per  mile" 
of  NMOG  exhaust  emissions  from  the 
vehicle/fuel  system  shall  be  the  sum  of  all 
the  constituent  NMOG  "g  ozone  potential  per 
mile"  values  calculated  in  paragraph  (b)  of 
this  appendix. 

(d)  The  "g  ozone  potential  per  g  NMOG" 

for  the  vehicle/fuel  system  shall  be  < 

determined  by  dividing  the  "total  g  ozone 
fiotential  per  mile"  value  calculated  in 
p>aragraph  (c)  of  this  appendix  by  the  "total 
g/mile  of  NMOG  emissions". 

(e)  For  light-duty  candidate  vehicle/fuel 
systems  not  powered  by  conventional 
gasoline,  the  Administrator  shall  establish 
"reactivity  adjustment  factors"  calculated 
from  exhaust  emission  profiles  derived 
according  to  the  same  conditions  specified  in 
paragraphs  (a)(l]  and  (a)(2)  of  this  appendix. 

(f)  The  "g  ozone  potential  per  g  NMOG"  for 
candidate  vehicle/fuel  systems  not  powered 
by  conventional  gasoline  shall  be  determined 
according  to  paragraphs  (b).  (c),  and  (d)  of 
this  appendix. 

(g)(1)  The  candidate  vehicle/fuel 
"reactivity  adjustment  factor"  shall  be 
determined  by  dividing  the  "g  ozone 
potential  per  g  NMOG"  calculated  in 
paragraph  (f)  of  this  appendix  by  the  "g 
ozone  potential  per  g  NMOG"  value  for  the 
vehicle  in  the  same  emission  control 
technology  category  operated  on 
conventional  gasoline.  The  "g  ozone 
(lotential  per  g  NMOG"  values  for 
conventional  gasoline  vehicles  are  listed  in 
§  86.1777fb)(5)  or  shall  be  established  by  the 
Administrator  pursuant  to  this  appendix.  For 
candidate  vehicle/fuel  systems  powered  by 
methanol  or  liquefied  petroleum  gas.  the 
quotient  calculated  above  shall  be  multiplied 
by  1.1.  The  resulting  value  shall  constitute 
the  "reactivity  adjustment  factor"  for  the 
methanol  or  liquefied  petroleum  gas-powered 
vehicle/fuel  system. 

(2)  For  candidate  vehicle/fuel  systems 
operating  on  natural  gas,  a  "methane 
reactivity  adjustment  factor"  shall  be 
calculated  by  dividing  the  maximum 
incremental  reactivity  value  for  methane 
given  in  paragraph  (j)  of  this  appendix  by  the 
"g  ozone  potential  per  g  NMOG"  value  for 
the  vehicle  in  the  same  emission  control 
technology  category  operated  on 
conventional  gasoline  as  listed  in 
§  86.1777(b)(5)  or  established  by  the 
Administrator  pursuant  to  this  appendix. 

(h)  The  Administrator  shall  assign  a 
reactivity  adjustment  factor  unique  to  a 
specific  engine  family  at  the  request  of  a 
vehicle  manufacturer  provided  that  each  of 
the  following  occurs: 

(l)(i)  The  manufacturer  submits  speciated 
NMOG  exhaust  emission  profiles  to  the 
Administrator  obtained  from  emission  testing 
a  minimum  of  four  different  vehicles 
representative  of  vehicles  that  will  be 
certified  in  the  engine  family.  The  test 
vehicles  shall  include  the  o^icial  emission- 
data  vehicle(8)  for  the  engine  family,  and  the 
mileage  accumulation  of  each  vehicle  shall 
be  at  or  greater  than  4000  miles.  One 
speciated  profile  shall  be  submitted  for  each 


test  vehicle.  Emission  levels  of  each 
constituent  NMOG  shall  be  measured 
according  to  Chapter  5  of  the  California 
Regulatory  Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996).  These  procedures  are 
incorporated  by  reference  (see  §  86.1).  For  the 
emission-data  vehicle(s),  the  speciated 
profile(s)  shall  be  obtained  from  the  same  test 
used  to  obtain  the  official  exhaust  emission 
test  results  for  the  emission-data  vehicle  at 
the  4.000  mile  test  point.  The  manufacturer 
shall  calculate  "g  ozone  potential  per  g 
NMOG"  values  for  each  speciated  NMOG 
exhaust  emission  profile  in  accordance  with 
the  procedures  specified  in  paragraphs  (b). 
(c),  and  (d)  of  this  appendix.  By  using  these 
"g  ozone  potential  per  g  NMOG"  values,  the 
manufacturer  shall  calculate  a  "reactivity 
adjustment  factor"  for  each  test  vehicle  in 
accordance  with  the  procedure  specified  in 
paragraph  (g)  of  this  appendix.  A  "reactivity 
adjustment  factor"  for  the  engine  family  shall 
be  calculated  by  taking  the  arithmetic  mean 
of  the  "reactivity  adjustment  factor"  obtained 
for  each  test  vehicle.  The  95  percent  upper 
confidence  bound  (95%  UCB)  shall  be 
calculated  according  to  the  equation: 


95%UCB-RAF„+1.96x 


£(RAF.-RAF„f 


-H/J 


(n-1) 


where: 

RAF„  =  mean  "reactivity  adjustment  factor" 

calculated  for  the  engine  family. 
RAF,  =  "reactivity  adjustment  factor" 

calculated  for  the  i'th  test  vehicle, 
n  =  number  of  test  vehicles. 

(ii)  The  95  percent  upper  confidence 
bound  of  the  "reactivity  adjustment  factor" 
for  the  engine  family  shall  be  less  than  or 
equal  to  115  percent  of  the  engine  family 
"reactivity  adjustment  factor." 
.   (2)  The  manufacturer  submits  an  "ozone 
deterioration  factor"  for  the  engine  family.  To 
determine  the  "ozone  deterioration  factor," 
the  manufacturer  shall  perform  two  tests  at 
each  mileage  interval  for  one  or  more 
durability  vehicle(s)  tested  in  accordance 
with  the  procedures  and  conditions  specified 
in  subpart  R  of  this  part  for  calculating  mass 
deterioration  factors.  The  Administrator  shall 
approve  the  use  of  other  mileage  intervals 
and  procedures  if  the  manufacturer  can 
demonstrate  that  equivalently  representative 
"ozone  deterioration  factors"  are  obtained. 
One  speciated  profile  shall  be  submitted  for 
each  test.  Emission  levels  of  each  constituent 
NMOG  shall  be  measured  according  to 
Chapter  5  of  the  California  Regulatory 
Requirements  Applicable  to  the  National 
Low  Emission  Vehicle  Program  (October, 
1996).  These  procedures  are  incorporated  by 
reference  (see  §  86.1).  A  mean  g/mi  NMOG 
mass  value  and  a  mean  "g  ozone  p>er  g 
NMOG"  value  shall  be  calculated  by  taking 
the  arithmetic  mean  of  each  measurement 
from  the  speciated  profiles.  These  results 
shall  be  multiplied  together  to  obtain  a  mean 
"total  g  ozone  potential  per  mile"  value  at 
each  mileage  interval.  A  mean  "ozone 
deterioration  factor"  shall  be  calculated  in 
accordance  with  the  procedures  in  §  86.1777 


UMI 
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and  this  appendix  except  that  the  mean  total 
"g  ozone  potential  per  mile"  value 
determined  at  each  mileage  interval  shall  be 
used  in  place  of  measured  mass  emissions.  If 
the  "ozona  deterioration  factor"  is 
determined  to  be  less  than  1.00,  the  "ozone 
deterioration  factor"  shall  be  assigned  a  value 
of  1.00.  The  "ozone  deterioration  factor" 
shall  be  multiplied  by  the  product  of  the 
official  exhaust  NMOG  mass  emission  results 
at  the  4000  mile  test  point  and  the  mean 
"reactivity  adjustment  factor"  for  the  engine 
family  to  obtain  the  NMOG  certification 
levels  used  to  determine  compliance  with  the 
NMOG  emission  standards. 

(3)  The  tpeciated  profiles,  mean  "reactivity 
adjustment  factor"  for  the  engine  family,  and 
"ozone  deterioration  factor"  are  provided  to 
the  Administrator  with  the  certification 
application  for  the  engine  family. 

(i)  Gasoline  meeting  the  specifications 
listed  in  the  following  tables  shall  be  used  to 
determine  the  "g  ozone  potential  per  g 


NfMCXJ"  of  conventional  gasoline  (the  test 
methods  used  for  each  fuel  property  shall  be 
the  same  as  the  test  method  for  the  identical 
fuel  property  listed  in  §  86.1771): 


Hydrocartxjn  Type,  volume  per- 
cent 


Fuel  property 

Limit 

Sulfur,  ppm  by  weight 

Benzene,  volume  percent 

Reld  vatx)r  oressure  osj  

300±5G 

1.6  ±0.3 

8.7  ±  0.3 

Multi-substituted  alkyt  aromatics 

Olefins 

Saturates 


21  ±  3.0 
12  ±  3.0 
remairxJer 


Distillation,  D-86  degrees  F 

10% 

50%,  maximum 

90% 

EP,  maximum  


115-135 
240 

323-333 
420 


Hydrocarbon  Type,  volume  per- 
cent 


Total  Aromatics 


32  ±3.0 


(j)  The  maximum  incremental  reactivities 
to  be  used  in  paragraph  (b)  of  this  appendix 
are  provided  in  the  table  in  this  paragraph  (j). 
Any  manufacturer  which  intends  to  use  the 
table  shall  submit  to  the  AdminLstrator  a  list 
which  provides  the  specific  organic  gases 
measured  by  the  manufacturer  and  the 
maximum  incremental  reactivity  value 
assigned  to  each  organic  gas  prior  to  or  with 
the  submittal  of  a  request  for  the  use  of  a 
reactivity  adjustment  factor  unique  to  a 
specific  engine  family.  The  Administrator 
may  deny  such  requests  if  he  or  she 
determines  that  the  maximum  incremental 
reactivity  value  assignments  are  made 
incorrectly.  The  table  follows: 


Maximum  Incremental  Reactivity  (MIR)  Values 

[Units:  grams  ozone/gram  organic  gas] 


CASt 


Compound 


Alcohols 


00067-56-1 
00064-17-5 


metbarx)! 
ethanol  ... 


Light  End  and  Mid-Range  HydrocartMns  (Listed  in  approximate  elutlon  order) 


00074-85-1   . 

00074-86-2  . 

00074-84-0  . 

00115-07-1   . 

00074-96-6  . 

00463-49-0  . 

00074-99-7  . 

00075-28-5  . 

00115-11-7  . 

00106-98-9  . 

00106-99-0  . 

00106-97-8  . 

00624-64-6  . 

0O463-82-1   . 

00107-OO-6  . 

00590-18-1 

00563-45-1 

00078-73-4 

00503-17-3 

00109-67-1 

00563-46-2 

00109-66-0 

00078-79-5 

00646-04-8 

00568-37-2 

00627-20-3 

00689-97-4 

00513-35-9 

00542-92-7 

00075-83-2 

00 142-29-0 

00691-37-2 

00760-20-3 

00287-92-3 

00079-29-8 

01634-O4-4 

00691-38-3 

00107-83-5 

00674-76-0 


methane 
ethene  ... 
ethyne 


ethane 

propene  _ 

propane  

1 ,2-propadiene  

1-propyne  

methylpropane 

2-methylpropene 

1-butene  

1 ,3-butadiene 

rvbutane  

trans-2-bu1ene  

2,2-dimethyipropane 

1-butyne 

cis-2-butene 

3-methyl- 1-butene  

2-methylbutane 

2-butyne 

1  -pentene  

2-methy I- 1-butene  , 

n-pentane  

2-methyl-1,3-txjtadiene  .... 

lrans-2-pentene  

3,3-dimethy»-1-butene 

cis-2-pentene 

1  -buten-3-yne  

2-methyl-2-t)utene  

1 ,3-cyclopentadiene  

2,2-dimethylbutane 

cyclopentene  

4-methyl-1 -pentene  

3-methyl- 1 -pentene  

cydopentane  

2,3-dimethylbutane 

1 -methyl-ten-butyl-ether  .. 
4-methyt-cis-2-pentene  .... 

2-methylpentane 

4-methyl-trans-2-pentene 


MIR 


0.56 
1.34 


3.0148 
7.29 
0.50 
025 
9.40 
0.48 

10.89 
4.10 
1.21 
5.31 
8.91 

10.89 
1.02 
9.94 
0.37 
9.24 
9.94 
6.22 
1.38 
9.24 
6.22 
4.90 
1.04 
9.08 
8.80 
4.42 
8.80 
9.24 
6.41 
7.66 
0.82 
7.66 
4.42 
4.42 
2.38 
1.07 
0.62 
6.69 
1.53 
6.69 
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Maximum  Incremental  Reactivity  (MIR)  Values— Continued 

(Units:  grams  ozone/gram  organic  gas] 


CAS# 


00096-14-0 
00763-29-1 
00592^1-6 
00110-54-3 
13269-52-8 
07642-09-3 
04050-45-7 
00616-12-6 
00625-27-4 
01120-62-3 
07686-21-3 
00637-92-3 
00922-62-3 
00690-35-2 
00096-37-7 
00108-08-7 
00464-06-2 
07385-78-6 
00693-89-0 
00071-43-2 
03404-61-3 
00662-^9-2 
00110-82-7 
00591-76-^ 
00565-59-3 
00110-83-8 
00589-34-^ 
02532-58-3 
0061 7-76-7 
00822-50-4 
00592-76-7 
00540-84-1 
14686-14-7 
00142-82-5 
02738-19-4 
03899-36-3 
14686-13-6 
00816-79-5 
00107-39-1 
10574-37-5 
06443-92-1 
00106-87-2 
00590-73-8 
00107-40-4 
01640-89-7 
00592-13-2 
00589-43-5 
00563-16-6 
00565-75-3 
00560-21-4 
00108-68-3 
00584-94-1 
00592-27-8 
00689-53-7 
00589-81-1 
15890-40-1 
00638-04-0 
02207-04-7 
03522-94-9 
00111-66-0 
14850-23-6 
00111-65-9 
13389-42-9 
02207-03-6 
07642-04-8 
01 069-53-0 
02213-23-2 
02207-01^ 
01678-91-7 
00926-82-9 
0O10O-41-4 


Compound 


3-methylpentane ~ 

2-methyl-1-pentene  

1-hexene 

n-hexane 

trans-3-hexene  

cis-3-hexene 

trans-2-hexene  

3-methyl-trans-2-pentene  

2-methyl-2-pentene  

3-methylcyclopentene 

cis-2-hexene  « 

1 -ethyl-ten-butyl-ettier  

3-methyl-cis-2-pentene ,, 

2,2-dimethylpentane  

methylcydopentane 

2,4-dimettiylpentane _........, 

2.2,3-lrimethylbulane 

3.4-dimettiy(-1-pentene 

l-methylcyclopentene 

benzene „ 

3-methyl- 1-hexene 

3.3-dimethylpentane 

cyclohexane 

2-methylhexane  

2,3-dimethylpentane 

cyclohexene 

3-methylhexane  , 

ds-1.3^imethytcyclopentane  , 

3-«thylpenlane '. 

trans- 1,2-dimelhytcyclopentane 

1 -heptane  , 

2,2,4-trimethylpentane .^. , 

trans-3-heptene  

n-heptane  ; 

2-methyl-2-hexene 

3-methyl-trans-3-hexene  : ; 

trans-2-heptene  

3-€thyl-2-pentene  

2,4,4-tnmefhyl-1-pentene  

2,3-dimethyl-2-pentene 

cis-2-heptene » 

methylcyclohexane  

2,2-dimethylhexane 

2,4,4-tnmethyt-2-pentene  

ethylcyclopentane 

2,5-dimethylhexane  

2,4-<jimethylhexane  

3,3-dimethylhexane  

2,3,4-tnmefhylpentane  

2,3,3-tnmethylpentane 

toluene  

2,3-dimethylhexane  

2-methylheptane 

4-methylheptane ; 

3-melhylheptane 

(1  a,2a,3b)  -1 ,2,3-tnmethylcyclopentane 

cis-1 .3-dimethylcyclohexane  

trans- 1,4-dimethylcyclohexane 

2,2,5-trimethylhexane  

1-octene 

trans-4-octene  

n-octane 

trans-2-octene  

trans- 1. 3-dimethylcyclohexane 

ds-2-octene 

2,3,5-trimethylhexane  

2,4-dimethylheptane  

cis-1 ,2-dimethylcyclohexane  

ethylcyclohexane 

3,5-dimethyiheptane 

ethytoenzene  


MIR 


1.52 
4.42 
4.42 
0.98 
6.69 
6.69 
6.69 
6.69 
6.69 
5.65 
6.69 
1.98 
6.69 
1.40 
2.82 
1.78 
1.32 
3.48 
7.66 
0.42 
3.48 
0.71 
1.28 
1.08 
1.51 
5.67 
1.40 
2.55 
1.40 
1.85 
3.48 
0.93 
5.53 
0.81 
5.53 
5.53 
5.53 
5.53 
2.69 
5.53 
5.53 
1.85 
1.20 
5.29 
2.31 
1.63 
1.50 
1.20 
1.60 
1.20 
2.73 
1.32 
0.96 
1.20 
0.99 
1.94 
1.94 
1.94 
0.97 
2.69 
5.29 
0.61 
5.29 
1.94 
5.29 
1.14 
1.34 
1.94 
1.94 
1.14 
2.70 
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Maximum  Incremental  Reactivity  (MIR)  Values— Continued 

[Units:  grams  ozone/gram  organic  gas] 


CAS# 


03074-71-3 
00108-3&-3 
02216-34-4 
03221-61-2 
02216-33-3 
00100-42-5 
00095-47-6 
00124-11-6 
00111-84-2 
00098-82-8 
15869-87-1 
04032-94-4 
00103-65-1 
00620-14-4 
00622-96-8 
00108-67-8 
00611-14-3 
00095-63-6 
00124-18-5 
00636-93-2 
00135-98-8 
00535-77-3 
00526-73-8 
00099-87-6 
00496-11-7 
00527-84-4 
00141-93-5 
00105-05-5 
01074-43-7 
01074-55-1 
00135-01-3 
01074-17-5 
01758-88-9 
00874-41-9 
00934-80-5 
02870-04-4 
01 120-21-4 
00933-98-2 
00095-93-2 
03968-85-2 
00527-53-7 
01074-92-6 
00488-23-3 
00538-66-1 
00098-19-1 
00091-20-3 
001 12-40-3 


Compound 


2,3-dimethylheptane  

m-&p-xylene  

4-meWiyloc1ane 

2-methyloctane  

3-methyloctane  

styrene(ethenylbenzene) 

o-xylene  

1-nonene  


rvnonane  

( 1  -methylethyl)benzene „ 

2,2-dlmethyloctane  „ 

2,4-dimethyloctane  ..'. 

r>-propylbenzene .'.. 

1  -methyl-3-€thylbenzene 

1  -methy1-4-ethytbenzene 

1 ,3,5-trimethylbenzene  

1-methy)-2-ethylbenzene 

1 ,2,4-trimethylbenzene 

n-decane „ 

(2-methylpropyl)  benzene 

(l-methylpropyl)benzene 

1  -methyt-3-(  1  -methylethyl)benzene 

1 ,2,3-trimethylbenzene  

1  -methyl-4-(  1  -methylethyl)benzene 

2,3-<lihydroindene(lndan) 

1-methyl-2-(1-methylethyl)benzene 

1 ,3^iethylbenzene  

1 .4-diethylbenzene  

1  -methyt-3-n-propylbenzens „ 

1  -methyl-4-n-propylbenzene 

1 ,2-diethylbenzene  

1  -methyl-2-n-propylbenzene 

1 ,4-dimethyl-2-ethylbenzene  

1 ,3-dimethyl-4-ethylbenzene  

1 ,2-dimethyl-4-ethylbenzene  

1 ,3-dimethyl-2-ethylbenzene  

n-undecane(hendecane)  

1 ,2-dimethyl-3-ethylbenzene  

1 ,2,4,5-tetramethylbenzene 

(2-methylbutyl)benzene  

1 ,2,3,5-tetramethylbenzene 

1  -(1 , 1  -dimethylethyl)-2-methylbenzene 

1 .2,3,4-tetramettiylbenzene 

n-pentylbenzene  

1-(1,1-dimethytethyl)-3,5-DMben2ene  .. 

naphthalene 

n-dodecane 


CartKmyt  Compounds 


MIR 


1.14 
7.64 
1.14 
1.14 
1.14 
222 
6.46 
223 
0.54 
224 
1.01 
1.01 
2.12 
720 
720 
10.12 
720 
8.83 
0.47 
1.87 
1.89 
6.45 
8.85 
6.45 
1.06 
6.45 
6.45 
6.45 
6.45 
6.45 
6.45 
6.45 
9.07 
9.07 
9.07 
9.07 
0.42 
9.07 
9.07 
1.07 
9.07 
5.84 
9.07 
1.70 
7.50 
1.18 
0.38 


00050-00-0 
00075-07-0 
00107-02-8 
00067-64-1 
00123-33-6 
00123-72-8 
00066-25-1 
00100-52-7 
00078-93-3 
00078-86-3 
04170-30-3 
00110-62-3 
00620-23-5 


formaldehyde 
acetaldehyde 
acrolein  


acetone 

propionaldehyde 

butyraWehyde  

hexanaldehyde  

benzaldehyde 

methyl  ethyl  ketone  (2-butanone) 

methacrolein  

crotonaWehyde 

valeraldehyde  

m-tolualdehyde 


7.15 
5.52 
6.77 
0.56 
6.53 
526 
3.79 
-0.55 
1.18 
6.77 
5.42 
4.41 
-0.55 
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38.  Appendix  XVin  is  added  to  part 
86  to  read  as  follows: 

*pt5«»nr!  T  tvill  to  Part  38— Statistical 
Ou'  ^    of»-  tifjcation  Procedure  for  Light- 
:)   -v  ve'^     .>s  and  Light  Light-Outy  Trucks 
e-  %     .J  ^  the  Provisions  o(  Part  86, 

S^JCD^r:  R 

ixcsiaaal  normal  deviates  to  indicate 
outliers  are  used  routinely  and  usefully  in 
analyzing  regression  data,  but  suffer 
theoretical  deficiencies  if  statistical 
significance  tests  are  required.  Consequently, 
the  procedure  for  testing  for  outliers  outlineid 
by  Snedecor  and  Cochran,  6th  ed..  Statistical 
Methods.  PP.  157-158,  will  be  used.  The 
method  will  be  described  generally,  then  by 
appropriate  formulae,  and  iinaily  a  numerical 
example  will  be  given. 

(a)  Linearity  is  assumed  (as  in  the  rest  of 
the  deterioration  factor  calculation 
procedure),  and  each  contaminant  is  treated 
separately;  The  procedure  is  as  follows: 

(1)  Calculate  the  deterioration  factor 
regression  as  usual,  and  determine  the  largest 
residual  in  absolute  value.  Then  recalculate 
the  regression  with  the  suspected  outlier 
omitted.  From  the  new  regression  line 
calculate  the  residual  at  the  deleted  point, 

(x  is  calculated  without  the  suspected  outlier) 


denoted  as  (yi-y/).  Obtain  a  statistic  by 
dividing  (yi  -  y,')  by  the  square  root  of  the 
estimated  variance  of  [y,-y,'].  Find  the  tailed 
probability,  p,  from  the  t-distribution 
corresponding  to  the  quotient  (double-tailed), 
with  n-3  degrees  of  freedom,  with  n  the 
original  sample  size. 

(2)  This  probability,  p,  assumes  the 
suspected  outlier  is  randomly  selected, 
which  is  not  true.  Therefore,  the  outlier  will 
be  rejected  only  if  1  -  (1-p)"  <  0.05. 

(3)  The  procedure  will  be  repeated  for  each 
contaminant  individually  until  the  above 
procedure  indicates  no  outliers  are  present. 

(4)  When  an  outlier  is  found,  the  vehicle 
test-log  will  be  examined.  If  an  unusual 
vehicle  malfunction  is  indicated,  data  for  ail 
contaminants  at  that  test-point  will  be 
rejected;  otherwise,  only  the  identified 
outlier  will  be  omitted  in  calculating  the 
deterioration  factor. 

(b)  Procedure  for  the  calculation  of  the  t- 
Statistic  for  Deterioration  Data  Outlier  Test. 

(1)  Given  a  set  of  n  poinU,  (xi.  yj,  (xa.  yz) 
'  *  Mxn.y,.). 
Where: 

X,  is  the  mileage  of  the  i"'  data  point, 
y,  is  the  emission  of  the  i*  data  point. 
Assume  model: 


y  =  a+P(x-x)-i-e 

(2)(i)  Calculate  the  regression  line. 

y  =  a-fb(x-jc) 

(ii)  Suppose  the  absolute  value  of  the  i"* 
residual 

(yi  -  Yi)  is  the  largest. 

(3)(i)  Calculate  the  regression  line  with  the 
i"*  point  deleted. 

y  =  a^+b^(x-x) 


Lett- 


Where: 

y'  is  the  observed  suspected  outlier, 
yi  is  the  predicted  value  with  the  suspected 
outlier  deleted. 


w(yi-yi)  =  Sj 


J*" 


H 


'.)' 


,)*i 


(iii)  Find  p  from  the  t-statistic  table 
Where: 

p  =  prob  ( I  t(n-3|  >  t) 

t(n-3)  is  a  t-distributed  variable  with  n-3 
degrees  of  freedom. 

(iv)  y,  is  an  outlier  if  l-(l-p)"  <  .05 


X 

y 

y 

y-y 

8  

59 

56.14 

2.86 

X 

y 

y 

y-y 

6  

58 

58.17 

-0.17 

11  

56 

53  10 

2.90 

11  04 

22'  

53 

41  96 

14  

50 

50  06 

-0.06 
-203 

17  

45 

47  03 

18  

43 

46.01 

-3.01 

24  

42 

39.94 

2.06 

19  

39 

45.00 

-6.00 

23  

38 

40.95 

-2.95 

26  

30 

37.91 

-7.91 

40  

27 

23.73 

3.27 

'  Suspected  outlier. 


(3Hi)  Assume  model: 

y  =  a+p(x-x)+e 
y  =  45-1.013(x-x) 

(ii)  Suspected  point  out  of  regression: 

y  =  44.273  -1.053(x-x) 

y  =  44.273  - 1.053(22  - 18.727}  =  40.827 

yi-y;=  12.173 

w       .\    .jf.     1      10.711 

''■^yi-y,)=s  1+-+ 

'        I.      11     914.182 
[FR  Doc.  97-12366  Filed  6-5-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4196-N-01] 

Combined  Notices  of  Funding 
Availability  for  FY  1997  for  ttie  Public 
and  Indian  Housing  Economic 
Development  and  Supportive  Services 
Program  and  the  Tenant  Opportunities 
Program 

AGENCY:  OfTice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notices  of  Funding  Availability 
(NOFAs)  for  Fiscal  Year  (FY)  1997. 

SUMMARY:  Through  this  announcement 
HUD  is  making  a  total  of  $62,225 
million  in  grant  funds  available  for  two 
programs:  the  Public  and  Indian 
Housing  Economic  Development  and 
Supportive  Services  Program  (ED/SS) 
and  the  Tenant  Opportunities  Program 
(TOP).  Applicants  will  continue  to 
submit  separate  applications  for  either 
program.  The  announcements  have  been 
combined  to  highlight  HUD's  parallel 
restructuring  of  these  complementary 
programs.  The  restructuring  represents  a 
major  HUD  initiative  to  improve  the 
targeting  and  management  of  limited 
resources  for  public  and  Indian  housing 
resident  self-sufficiency.  The  goal  is  to 
most  effectively  focus  these  resources 
on  "welfare  to  work"  and  on 
indep>endent  living  for  the  elderly  and 
persons  with  disabilities. 
DATES:  Applications  for  funding  under 
the  TOP  NOFA  must  be  physically 
received  at  the  correct  local  HUD  Field 
Office  or  Area  Office  of  Native 
American  Programs  (AONAP)  as 
applicable  on  or  before  August  13, 1997. 
at  3:00  pm,  local  time.  This  application 
deadline  is  firm  as  to  date  and  hour. 

Applications  for  funding  under  the 
ED/SS  NOFA  must  be  physically 
received  at  the  correct  local  HUD  Field 
Office  or  Area  Office  of  Native 
American  Programs  (AONAP)  as 
applicable  on  or  before  August  18, 1997, 
at  3:00  pm,  local  time.  This  application 
deadline  is  firm  as  to  date  and  hour. 

In  the  interest  of  fairness  to  all 
competing  applicants,  HUD  will  treat 
any  application  that  is  received  after  the 
respective  program  deadlines  as 
ineligible  for  consideration.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  Delivery  of  applications  by 
Facsimile  (FAX)  is  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  either  the  ED/SS 


or  TOP  programs  contact:  the  local  HUD 
Field  Office,  Director,  Office  of  Public 
Housing  (Appendix  "A"  of  this  NOFA) 
or  HUD's  Resident  Initiative 
Clearinghouse,  telephone  1-80Q-955- 
2232. 

For  questions  concerning  Native 
Americans  programs  contact:  the  local 
HUD  Field  Office,  AONAP 
Administrator  (Appendix  "A"  of  this 
NOFA),  or  HUDs  Resident  Initiative 
Clearinghouse,  telephone  1-800-955- 
2232. 

Hearing-or-speech  impaired  persons 
may  access  these  numbers  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  (Except  for 
the  "800"  numbers,  these  telephone 
numbers  are  not  toll-free.) 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  recent  passage  of  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
193;  110  Stat.  2105;  approved  August 
22, 1996),  transformed  the  former  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  into  the  Temporary 
Assistance  to  Needy  Families  (TANF) 
program.  This  change  confionts  the 
public  housing  and  Native  American 
communities  with  a  profound  challenge 
and  opportunity.  Approximately  forty 
percent  (40%)  of  families  residing  in 
public  housing  list  AFDC  as  their 
primary  source  of  income. 

The  rewards  of  moving  this 
substantial  segment  of  public  and 
Indian  housing  residents  from  welfare 
dependency  to  work  and  self-sufficiency 
are  clear.  The  potential  consequences  of 
failure  are  equally  clear  and  threaten  not 
only  the  economic  well  being  of 
individual  famiUes,  but  of  entire  public 
housing  and  Native  American 
communities  that  could  experience 
significant  losses  of  rental  income  as 
residents  become  ineligible  for  further 
welfare  assistance.  HUD  believes  that  it 
is  imperative  that  housing  authorities 
and  residents  work  together  to  meet  the 
challenge  of  welfare  reform. 

These  combined  NOFAs  announce 
the  availability  of  a  total  of  $62,225 
million  for  two  programs:  The  Public 
and  Indian  Housing  Economic 
Development  and  Supportive  Services 
Program  (ED/SS)  and  the  Tenant 
Opportunities  Program  (TOP).  With 
these  revised  NOFAs,  HUD  has 
restructured  both  of  these  programs  to: 
(1)  Maximize  their  effectiveness  in 
helping  the  public  housing  and  Native 
American  communities  meet  the 
challenge  of  welfare  reform;  and  (2) 
direct  funding  to  public  housing  and 


Native  American  communities  that  have 
the  best  prospects  for  success. 

In  order  for  housing  authorities  to 
succeed  in  moving  a  substantial  number 
of  welfare  dependent  families  to  work 
and  self-sufficiency,  they  must  have  a 
sound  ED/SS  implementation  plan  that 
is  based  on  meeting  valid  community 
needs.  The  plan  must  be  based  on  an 
examination  of  the  public  and  Native 
American  housing  community's  needs 
and  resources.  It  must  include  a  Section 
3  component  and  in  the  case  of  Indian 
Housing  Authorities  (IHAs),  Indian 
preference  requirements  as  stated  in 
950.175,  must  be  implemented  .  The 
plan  must  also  include  measurable  goals 
that  can  be  achieved  within  24  months. 
It  is  important  to  emphasize  two 
additional  components  of  the  plan  that 
are  critical  to  success. 

First,  although  housing  authorities 
need  to  direct  a  meaningful  portion  of 
their  internal  resources  to  increase  the 
self-sufficiency  of  residents,  HUD 
recognizes  that  housing  authorities  will 
have  to  utilize  resources  outside  of 
public  and  Indian  housing  in  the  local 
community  in  order  to  succeed.  HUD  is 
requiring  that  housing  authorities  secure 
partnerships  in  advance  of  applying  for 
an  ED/SS  grant  as  well  as  a  one  for  one 
(100%)  match  of  grant  funds.  Secondly, 
HUD  also  maintains  that  services  for 
residents  must  be  anchored  in  the  local 
community  to  be  effective.  HUD  is 
therefore  requiring  that  a  majority  of 
resident  services  to  be  provided  under 
the  ED/SS  implementation  plan  must  be 
based  in  a  community  facility  that  is 
accessible  to  the  resident  recipients  of 
the  services.  The  community  facility  can 
be  provided  by  the  housing  authority 
(HA)  (many  already  exist  in  public  and 
Indian  housing  communities)  or 
provided  by  another  organization,  as 
long  as  it  is  easily  accessible  to  the 
residents  to  be  assisted. 

Just  as  HUD  has  revised  the  ED/SS 
program  to  improve  its  effectiveness, 
HUD  has  made  similar  revisions  to  the 
TOP  program.  In  order  to  apply  for  TOP, 
applicants  (Resident  Associations  (RAs)- 
includes  RCs,  RMCs,  ROs,  etc.  see 
definitions  in  Section  IV  of  this 
Announcement)  will  have  to  include  an 
implementation  plan  with  specific 
measurable  goals  that  can  be  achieved 
within  24  months.  HUD  is  requiring  that 
TOP  applicants  have  a  signed 
partnership  agreement  (Memorandum  of 
Understanding  or  Agreement)  with  the 
HA  prior  to  submitting  their 
application.  A  provision  in  the 
partnership  agreement  must  give  TOP 
applicants  access  to  a  community 
facility  to  anchor  the  residents' 
activities.  In  the  conference  report  for 
HUD's  1997  appropriations  bill,  the 
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Congress  specifically  required  that  HUD 
improve  program  effectiveness  prior  to 
awarding  further  funding  [See  H.R. 
Conf.  Rep.  No.  812, 104th  Cong.,  2d 
Sess.  54  (1996)).  HUD  examined  the 
TOP  program  and  concluded  its  major 
weaknesses  were:  (1)  A  lack  of 
partnership  between  the  TOP  grantees 
and  their  HAs;  (2)  a  need  for  enhanced 
financial  management  controls;  (3)  a 
need  to  expedite  grantee  program 
implementation;  (4)  a  lack  of  a  clear 
focus  on  performance  objectives;  and  (5) 
a  failure  to  target  TOP  grants  toward  the 
basic  self-sufficiency  needs  of  residents. 

HUD  believes  that  the  measures  it  is 
putting  in  place  to  address  these 
problems  would  also  benefit  the  ED/SS 
program  and  would  address  the  need  to 
restructure  the  programs  to  promote 
self-sufficiency.  Therefore,  this  NOFA 
adds  the  following  additional  threshold 
requirements  for  both  programs: 

1.  Applicants  in  either  program  now 
must  certify  that  grants  previously 
received  under  one  of  HUD's 
Community  Relations  and  Involvement 
grants  (such  as  Public  Housing  Drug 
Elimination,  ED/SS,  TOP,  Family 
Investment  Center,  Elderly  Service 
Coordinator,  etc.)  are  not  in  default. 

2.  All  ED/SS  applicants  that  are 
designated  as  "troubled"  are  now 
required  to  provide  for  a  qualified 
contract  administrator.  All  TOP 
applicants  except  those  whose  financial 
management  system  and  procurement 
procedures  have  been  determined  to 
comply  (by  HUD  or  an  independent 
accountant)  with  24  CFR  Part  84  are 
required  to  provide  for  a  quaUfied 
contract  administrator. 

3.  Applications  must  include  a  sound 
assessment  of  resident  needs  and 
resources  to  meet  the  needs. 

4.  Applications  (other  than  Elderly 
and  Disabled  Supportive  Services 
Category  ED/SS  applications)  must  also 
include  an  ED/SS  implementation  plan 
for  the  two  year  period  after  which 
many  residents  will  lose  benefits  if  they 
fail  to  find  work.  The  implementation 
plan  must  be  coordinated  with  the  state 
welfare  plan. 

5.  Programs  proposed  in  applications 
(other  than  Elderly  and  Disabled 
Supportive  Services  Category  ED/SS 
applications)  must  aim  primarily  at 
residents  directly  affected  by  potential 
loss  of  benefits. 

In  addition  to  modifying  application 
threshold  requirements,  the  NOFA 
contains  restructured  selection  factors 
designed  to  emphasize  performance 
capability.  Applicants  must  specifically 
describe  the  following  elements  to 
obtain  the  maximum  number  of  points: 
(1)  Staffing:  (2)  budget;  (3)  timetable;  (4) 
project  management  structure;  (5)  fiscal 


management  structure;  and  (6)  program 
assessment  provisions.  Reviewers  will 
also  assess  the  previous  experience  of 
applicants  in  carrying  out  previously 
awarded  public  housing  grants  that 
support  resident  services  and  (for  ED/ 
SS)  will  consider  the  appUcant's  Public 
Housing  Management  Assessment 
Program  (PHMAP)  score  in  the  case  of 
housing  authority  applicants  in  the  ED/ 
SS  program. 

It  should  also  be  noted  that  HUD  has 
taken  steps  to  improve  the 
implementation  of  current  TOP  grants. 
HUD  has  placed  64  grantees  in  default 
for  failing  to  comply  with  program 
requirements.  Grantees  currently  in 
default  are  not  eligible  for  funding 
under  this  annoimcement. 

HUD  beUeves  that  the  steps  outlined 
above  will  increase  the  effectiveness  of 
both  of  these  grant  programs.  HUD  also 
believes  that  the  two  programs  can 
complement  one  another  in  many 
instances.  To  encourage  grantees  to 
coordinate  the  activities  of  these 
programs,  HUD  is  allocating  a  portion  of 
the  points  in  the  selection  factors  for 
ED/SS  grantees  and  TOP  grantees  that 
agree  to  work  together  (see  selection 
factor  at  SecUon  VI(h)(3)(i)(A)).  While 
there  is  no  guarantee  that  applicants 
that  have  agreed  to  coordinate  their 
grant  activities  will  both  be  funded, 
HUD  believes  that  both  TOP  and  ED/SS 
appUcants  will  have  a  higher  chance  of 
success  in  implementing  their  programs 
if  they  enter  into  such  an  arrangement. 
Such  a  sharing  of  resources  should 
benefit  both  the  housing  authority  ED/ 
SS  applicant  and  the  Resident 
Association  TOP  applicant. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  bousing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  piuposes  and  the 
eligibility  of  appHcants  and  activities, 


appUcants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

With  respect  to  community  and 
economic  development,  the  following 
related  NOFAs  have  been  published:  (1) 
The  NOFA  for  the  HUD-Administered 
Small  Cities  Community  Development 
Block  Grant  Program — Development 
Grants  for  Fiscal  Year  1997  and  the 
Section  108  Loan  Guarantee  Program  for 
Small  Communities  in  New  York  State 
(December  3,  1996,  at  61  FR  64196);  (2) 
the  NOFA  for  the  Community  Outreach 
Partnership  Centers  (X4arch  20, 1997,  at 
62  FR  13506);  (3)  the  NOFA  for  the 
Youthbuild  Pro^^m  (April  23, 1997.  at 
62  FR  19860);  and  (4)  the  NOFA  for 
Historically  Black  Colleges  (May  12. 
1997.  at  62  FR  26180).  The  NOFA  for 
the  Joint  HUD/HHS/ED  Community 
Partnership  wiU  be  published  in  the 
near  future.  To  foster  comprehensive, 
coordinated  approaches  by 
communities.  HUD  intends  for  the 
remainder  of  FY  1997  to  continue  to 
alert  applicants  to  upcoming  and  recent 
NOFAs  as  each  NOFA  is  published.  In 
addition,  a  complete  schedule  of  NOFAs 
to  be  published  during  the  fiscal  year 
and  those  already  published  app>ears 
under  the  HUD  Homepage  on  the    » 
Internet,  which  can  be  accessed  at 
http://wwwJiud.gov/nofas.html. 
Additional  steps  on  NOFA  coordination 
may  be  considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  commimity  development 
office  of  your  municipal  government 

IL  Funding  Amounts 

(a)  FY  1997  Appropriations.  HUD  is 
making  a  total  of  $62,225  miUion  in 
grant  funds  available  for  two  programs: 
ED/SS  funded  at  $42.25  million  and 
TOP  funded  at  $19,975  million.  Under 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204,  110  Stat. 
2874;  approved  September  26,  1996) 
(FY  1997  Appropriations)  sixty  ($60) 
milUon  was  set  aside  for  the  EI)/SS 
proown. 

(b)  TOP  Funding.  Five  ($5)  million  of 
the  sixty  ($60)  million  available  under 
the  ED/SS  set-aside  was  further 
allocated  to  fund  the  TOP  program  for 
FY  1997.  HUD  has  carried  over  fifteen 
($15)  million  appropriated  in  FY  1996 
for  the  TOP  program  pursuant  to  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134. 110  Stat.  1321;  approved  April 
26. 1996).  HUD  has  allocated  $25,000 
from  the  fifteen  million  carried  over  to 
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fund  an  applicant  which,  due  to  a 
technical  error,  was  not  awarded  a  grant 
pursuant  to  a  previous  TOP  NOFA. 
HUD  is  adding  the  remaining 
$14,975,000  carried  over  from  FY  1996 
to  the  five  ($5)  million  available  under 
the  FY  1997  Appropriations  to  make  a 
total  of  S19.975  million  available  under 
this  NOFA  for  TOP. 

Of  the  total  amount  available  for  TOP, 
$5  million  will  be  competitively 
awarded  to  National  Resident 
Organizations  (NROs).  Regional 
Resident  Organizations  (RROs)  and 
Statewide  Resident  Organizations 
(SROs)  to  provide  training  and  technical 
assistance,  and  coordinate  linkages  to 
appropriate  supportive  services  for 
public  and  Indian  housing  resident 
organizations  who  have  not  been 
awarded  RM/TOP  funds.  The  remainder 
of  the  funds  ($14,975,000)  is  being  made 
available  on  a  competitive  basis  under 
this  NOFA  to  applicants  other  than 
National  Resident  Organizations 
(NROs),  Regional  Resident 
Organizations  (RROs)  and  Statewide 
Resident  Organizations  (SROs)  that 
submit  timely  applications  and  are 
selected  for  funding.  This  financial 
assistance  may  not  exceed  $100,000 
with  respect  to  any  public  and  Indian 
housing  project. 

HUD  encourages  housing  authorities 
to  notify  their  RAs  of  this  funding 
opportunity.  It  is  important  for  residents 
to  be  advised  that,  even  in  the  absence 
of  a  RA,  the  opportunity  exists  to 
establish  a  RA  before  applying  for 
funding.  If  no  RA  exists  for  any  of  the 
developments,  HUD  encourages  every 
HA  to  post  this  NOFA  in  a  prominent 
location  within  the  HA's  main  office,  as 
well  as  in  each  development's  office. 

(c)  ED/SS  funding.  Of  the  remaining 
fifty  five  ($55)  million  available  for  the 
ED/SS  program,  the  following  has  been 
set  aside: 

(1)  Five  ($5)  million  for  the  Moving  to 
Work  Demonstration; 

(2)  $250,000  to  the  community  of  St. 
Petersburg.  Florida  for  a  self-sufficiency 
program  for  public  housing  residents 
(part  of  a  package  of  assistance  in 
response  to  the  civil  disturbances  in  St. 
Petersburg);  and 

(3)  $2.5  million  to  be  used  in 
conjunction  with  funding  from  the 
Department  of  Health  and  Human 
Services  for  a  Resident  Uplift  and 
Economic  Development  Program. 

(4)  $5  million  for  service  coordinators, 
which  will  be  administered  by  the 
Office  of  Housing  and  that  will  be  made 
available  separately. 

(5)  HUD  is  making  the  remaining 
$42.25  million  available  under  this 
NOFA. 


III.  Application  Submission 
Requirements 

AppHcants  must  apply  using 
application  kits  that  HUD  has  provided. 
Application  kits  for  either  the  ED/SS  or 
TOP  programs  may  be  obtained,  and 
assistance  provided  from:  (1)  The  local 
HUD  Field  Office  with  delegated  public 
housing  responsibilities  over  an 
applying  public  housing  agency  or  RA; 
(2)  The  Area  Offices  of  Native  American 
Programs  (AONAPs)  having  jurisdiction 
over  an  Indian  housing  authority. 
Resident  Organization  or  Native 
American  Resident  Management 
Corporation  making  an  application;  (3) 
By  calling  HUD's  Resident  Initiatives 
Clearinghouse,  telephone  (800)  955- 
2232;  or  (4)  by  consulting  the  Funding 
cross  reference  under  HUD's  Business 
and  Community  Partner  HomePage  on 
the  Internet's  World  Wide  Web  (http:// 
www.hud.gov/bushome.html):  look 
under  Funding  then  under  Public 
Housing  and  then  under  the  reference 
for  either  ED/SS  or  TOP.  The 
application  kit  contains  information  on 
all  exhibits  and  certifications  required 
under  this  NOFA  as  well  as  additional 
guidance. 

For  the  ED/SS  program,  an  HA  may 
submit  one  application  under  the 
Family  Economic  Development  and 
Supportive  Services  grant  category  and/ 
or  one  application  under  the  Elderly 
and  Disabled  Supportive  Services  grant 
category  to  assist  the  Elderly  and/or 
Persons  with  Disabilities.  The  maximum 
number  of  applications  that  an  HA  may 
submit  is  two.  If  the  HA  submits  two 
applications,  the  total  amount  requested 
must  not  exceed  the  maximum 
permitted  for  the  Family  Economic 
Development  and  Supportive  Services 
category. 

Joint  applications  ARE  NOT 
PERMITTED  under  the  ED/SS  program 
with  the  following  EXCEPTION:  HAs 
under  a  single  administration  (such  as 
HAs  managing  another  HA  under 
contract  or  HAs  sharing  a  common 
executive  director)  may  submit  a  single 
application,  even  though  each  HA  has 
its  own  operating  budget.  For  TOP,  only 
one  Basic  or  Additional  Grant 
application  will  be  considered  for 
funding  from  an  individual  project  (See 
Section  Vll(d)  of  this  Announcement  for 
explanation  of  types  of  grants).  If  two 
such  applications  are  received  from  a 
project,  only  the  application  from  the 
duly  elected  RA  will  be  considered.  In 
addition,  for  all  funding  years,  the  sum 
total  of  TOP  and  Resident  Management 
Program  financial  assistance  for  any 
single  public  or  Indian  housing  project, 
including  all  project-based  Basic  and 
Additional  Grants  and  any  portion  of  an 


Intermediary  Grant  which  benefits  the 
project,  may  not  exceed  $100,000  (See 
Section  Vll(d)  of  this  Announcement  for 
explanation  of  types  of  grants). 

With  respect  to  both  the  ED/SS  and 
TOP  programs,  an  original  application 
and  two  identical  copies  of  the  original 
application  must  be  received  by  the 
deadline  at  the  local  HUD  Field  Office 
with  responsibilities  over  the  applying 
HA  or  RA  (exclusive  of  Resident 
Organizations  and  Native  American 
Resident  Management  Corporations), 
and  addressed  Attention:  Director, 
Office  of  Public  Housing  or  (in  the  case 
of  Indian  housing  authorities.  Resident 
Organizations  or  Native  American 
Resident  Management  Corporations)  to 
the  local  HUD  AONAP,  Attention: 
Administrator.  AONAPs  with 
jurisdiction  over  the  applying  Indian 
housing  authorities,  Resident 
Organization  or  Native  American 
Resident  Management  Corporations,  as 
appropriate.  A  complete  listing  of  these 
offices  is  provided  in  Appendix  "A"  of 
this  NOFA. 

It  is  not  sufficient  for  an  application 
to  bear  a  postage  date  within  the 
submission  time  period. 
APPUCATIONS  RECEIVED  AFTER 
THE  DEADLINE  DATES/TIMES  LISTED 
ABOVE,  WILL  NOT  BE  CONSIDERED. 
Applications  submitted  by  facsimile 
(FAX)  are  not  acceptable. 

IV.  Common  Definitions 

Community  Facility  means  a  non- 
dwelling  structure  that  provides  space 
for  multiple  supportive  services  for  the 
benefit  of  public  and  Indian  housing 
residents  (as  well  as  others  eligible  for 
the  services  provided)  that  may  include 
but  are  not  limited  to: 

(1)  Child  care; 

(2)  After-school  activities  for  youth; 

(3)  Job  training; 

(4)  Campus  of  Learner  activities;  and 
(7)  English  as  a  Second  Language 

(ESL)  classes. 

Contract  Administrator  means  an 
overall  administrator  and/or  a  financial 
management  agent  that  oversees  the 
financial  aspects  of  a  grant  and  assists 
in  the  entire  implementation  of  the 
grant.  Examples  of  qualified 
organizations  that  can  serve  as  a 
Contract  Administrator  are: 

(1)  Local  housing  authorities;  and 

(2)  Community  based  organizations 
such  as  Community  Development 
Corporations  (CDCs),  community 
churches,  and  State/Regional 
Associations/Organizations. 

Development  has  the  same  meaning  as 
the  term  "Project"  below. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 
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Jurisdiction-Wide  Resident 
Organization  means  an  incorporated 
nonprofit  organization  or  association 
that  meets  the  following  requirements: 

(1)  Most  of  its  activities  are  conducted 
within  the  jurisdiction  of  a  single 
housing  authority; 

(2)  There  £ire  no  incorporated 
Resident  Councils,  Resident 
Management  Corporations,  Resident 
Organizations  or  Native  American 
Resident  Management  Corporations 
within  the  jurisdictibn  of  the  single 
housing  authority; 

(3)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(4)  Public  or  Indian  housing  residents 
representing  unincorporated  Resident 
Councils  within  the  jurisdiction  of  the 
single  housing  authority  must  comprise 
the  majority  of  the  board  of  directors. 

Intermediary  Resident  Organizations 
means  Jurisdiction-Wide  Resident 
Organizations,  State-wide  Resident 
Organizations,  Regional  Resident 
Organizations  and  National  Resident 
Organizations. 

National  Resident  Organization 
(NRO)  means  an  incorporated  nonprofit 
organization  or  association  for  public 
and  Indian  housing  that  meets  each  of 
the  following  requirements: 

(1)  It  is  national  (i.e.,  conducts 
activities  or  provides  services  in  at  least 
two  HUD  Areas  or  two  States); 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  Public  or  Indian  housing  residents 
representing  di^erent  geographical 
locations  in  the  counti^  must  comprise 
the  majority  of  the  board  of  directors. 

Native  American  Resident 
Management  Corporation  (RMC)  (as 
defined  in  24  CFR  950.962)  means  an 
entity  that  proposes  to  enter  into,  or 
enters  into,  a  contract  to  manage  IHA 
property.  The  corporation  shall  have 
each  of  the  following  characteristics: 

(1)  It  shall  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located; 

(2)  It  may  be  established  by  more  than 
one  resident  organization,  so  long  as 
each  such  organization  both  approves 
the  establishment  of  the  corporation  and 
has  representation  on  the  Board  of 
Directors  of  the  corporation; 

(3)  It  shall  have  an  elected  Board  of 
Directors; 

(4)  Its  by-laws  shall  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  organization  involved  in 
estabhshing  the  corporation; 


(5)  Its  voting  members  are  required  to 
be  residents  of  the  project  or  projects  it 
manages;  and 

(6)  It  shall  be  approved  by  the 
resident  organization.  If  there  is  no 
organization,  a  majority  of  the 
households  of  the  project  or  projects 
shall  approve  the  establishment  of  such 
an  organization. 

Person  with  disabilities  means  an 
adult  person  who: 

(1)  Has  a  condition  defined  as  a 
disability  in  section  223  of  the  Social 
Security  Act; 

(2)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
Bill  of  Rights  Act.  Such  a  term  shall  not 
exclude  persons  who  have  the  disease  of 
acquired  immunodeficiency  syndrome 
(AEDs)  or  any  conditions  arising  from 
the  etiologic  agent  for  acquired 
immunodeficiency  syndrome;  or 

(3)  Is  determined,  pursuant  to 
regulations  issued  by  the  Secretary,  to 
have  a  physical,  mental,  or  emotional 
impairment  which: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently:  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions. 

Project  is  the  same  as  "low-income 
housing  project"  as  defined  in  section 
3(b)(1)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et.  seq.)  (1937 
Act). 

Resident  Association  (RA)  means  any 
or  all  of  the  forms  of  resident 
organizations  as  they  are  defined 
elsewhere  in  this  Definitions  section 
and  includes  Resident  Councils  (RC), 
Resident  Management  Corporations 
(RMC),  Resident  Organizations  (RO), 
Native  American  Resident  Management 
Corporations,  Regional  Resident 
Organizations  (RRO).  Statewide 
Resident  Organizations  (SRO),  and 
National  Resident  Organizations  (NRO). 

Resident  Council  (RC)  means  (as 
provided  in  24  CFR  964.115)  an 
incorporated  or  unincorporated 
nonprofit  organization  or  association 
that  shall  consist  of  persons  residing  in 
public  housing  and  must  meet  each  of 
the  following  jequirements  in  order  to 
receive  official  recognition  from  the  HA/ 
HUD,  and  be  eligible  to  receive  funds 
for  RC  activities  and  stipends  for 
officers  for  their  related  costs  for 
volunteer  work  in  public  housing. 
(Although  24  CFR  part  964  defines  an 
RC  as  an  incorporated  or 
unincorporated  nonprofit  organization, 
HUD  requires  the  RC  to  be  registered 
with  the  State  at  the  time  of  application 
submission.) 


(1)  It  must  adopt  written  procedures 
such  as  by-laws,  or  a  constitution  which 
provides  for  the  election  of  residents  to 
the  governing  board  by  the  voting 
membership  of  the  public  housing 
residents.  The  elections  must  be  held  on 
a  regular  basis,  but  at  least  once  every 

3  years.  The  written  procedures  must 
provide  for  the  recall  of  the  resident 
board  by  the  voting  membership.  These 
provisions  shall  allow  for  a  petition  or 
other  expression  of  the  voting 
membership's  desire  for  a  recall 
election,  and  set  the  percentage  of 
voting  membership  ("threshold")  which 
must  be  in  agreement  in  order  to  hold 
a  recall  election.  This  threshold  shall 
not  be  less  than  10  percent  of  the  voting 
membership. 

(2)  It  must  have  a  democratically 
elected  governing  board  that  is  elected 
by  the  voting  membership.  At  a 
minimum,  the  governing  board  should 
consist  of  five  elected  board  members. 
The  voting  membership  must  consist  of 
heads  of  households  (any  age)  and  other 
residents  at  least  18  years  of  age  or  older 
and  whose  names  appear  on  a  lease  for 
the  unit  in  the  public  housing  that  the 
resident  council  represents. 

(3)  It  may  represent  residents  residing 
in: 

(i)  Scattered  site  buildings  in  areas  of 
contiguous  row  houses; 

(ii)  One  or  more  contiguous  buildings; 

(iii)  A  development;  or 

(iv)  A  combination  of  the  buildings  or 
developments  described  above. 

Regional  Resident  Organization  (RRO) 
means  an  incorporated  nonprofit 
organization  or  association  for  public  or 
Indian  housing  that  meets  each  of  the 
following  requirements: 

(1)  It  is  regional  (i.e.,  not  limited  by 
HUD  Areas,  including  Tribal  Areas); 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  Public  or  Indian  housing  residents 
representing  different  geographical 
locations  in  the  region  must  comprise 
the  majority  of  the  board  of  directors. 

Resident  Organization  (RO)  means  an 
RC  for  an  Indian  housing  authority  (24 
CFR  950.962). 

Resident  Management  Corporation 
(RMC)  (See  24  CFR  964.7.  964.120) 
means  an  entity  that  consists  of 
residents  residing  in  public  housing  and 
must  have  each  of  the  following 
characteristics  in  order  to  receive 
official  recognition  by  the  HA  and  HUD: 

(1)  It  shall  be  a  nonprofit  organization 
that  is  validly  incorporated  under  the 
laws  of  the  State  in  which  it  is  located; 

(2)  It  may  be  established  by  more  than 
one  RC.  so  long  as  each  such  council: 
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(i)  Approves  the  establishment  of  the 
corporation;  and 

(ii)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  shall  have  an  elected  Board  of 
Directors,  and  elections  must  be  held  at 
least  once  every  3  years; 

(4)  Its  by-laws  shall  require  the  Board 
of  Directors  to  include  resident 
representatives  of  each  RC  involved  in 
establishing  the  corporation;  include 
qualifications  to  run  for  office, 
frequency  of  elections,  procedures  for 
recall,  and  term  limits  if  desired; 

(5)  Its  voting  members  shall  be  heads 
of  households  (any  age)  and  other 
residents  at  least  18  years  of  age  and 
whose  names  appear  on  the  lease  of  a 
unit  in  public  housing  represented  by 
theRMC; 

(6)  Where  an  RC  already  exists  for  the 
development,  or  a  portion  of  the 
development,  the  RMC  shall  be 
approved  by  the  RC  board  and  a 
majority  of  the  residents.  If  there  is  no 
RC,  a  majority  of  the  residents  of  the 
public  housing  development  it  will 
represent  must  approve  the 
establishment  of  such  a  corporation  for 
the  purposes  of  managing  the  project; 
and 

(7)  It  may  serve  as  both  the  RMC  and 
the  RC,  so  long  as  the  corporation  meets 
the  requirements  of  this  part  for  an  RC. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Statewide  Resident  Organization 
(SROj  means  an  incorporated  nonprofit 
organization  or  association  for  public  or 
Indian  housing  that  meets  the  following 
requirements: 

(1)  It  is  Statewide  or  Tribe-wide; 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  PubUc  or  Indian  housing  residents 
representing  different  geographical 
locations  in  the  State  or  Tribe  must 
comprise  the  majority  of  the  board  of 
directors. 

V.  Common  Requirements 

(a)  Selection  Processing.  (1) 
Corrections  to  Deficient  Applications. 
After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete, 
consistent,  and  contains  correct 
computations. 

(i)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any 
such  deficiency. 


(ii)  Curable  technical  deficiencies 
relate  to  items  that  are  not  necessary  for 
HUD  review  under  selection  factors  and 
would  not  improve  the  quality  of  the 
applicant's  program  proposal. 

(iii)  An  example  of  a  curable  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  required 
assurance,  budget  narrative, 
certification,  applicant  data  form, 
summaries  of  written  resident 
comments,  incomplete  forms  such  as 
the  SF-424  or  lack  of  required 
signatures,  appendixes  and 
documentation  referenced  in  the 
application  or  a  computational  error 
based  on  the  use  of  an  incorrect 
numb€r(s)  such  as  incorrect  unit  counts. 
These  items  are  discussed  in  the 
application  kit  and  samples,  as 
appropriate,  are  provided. 

(iv)  An  example  of  a  non-ciuable 
defect  or  deficiency  would  be  a  missing 
SF-424A  (Budget  Information). 

(2)  Scoring.  HUD  will  review  each 
application  that  it  determines  meets  the 
requirements  of  these  NOFAs  and 
evaluate  it  by  assigning  p>oints  in 
accordance  with  the  selection  factors  for 
the  program  for  which  the  applicant 
applied.  (HUD  may  utilize  non-HUD 
staff  reviewers  to  assist  in  scoring 
applications.)  The  number  of  points  that 
an  application  receives  will  depend  on 
the  extent  to  which  the  application  is 
responsive  to  the  information  requested 
in  the  selection  factors.  An  application 
must  receive  a  score  of  at  least  75  points 
(or  in  the  case  of  Elderly  and  Disabled 
Supportive  Service  Category 
applications  in  the  ED/SS  program — 60 
points)  out  of  the  maximum  of  100 
points  that  may  be  awarded  under  either 
of  these  NOFAs  to  be  eligible  for 
funding. 

After  applications  have  been  scored. 
Headquarters  will  rank  the  applications 
in  accordance  with  the  ranking 
procedures  for  each  program.  Awards 
will  be  made  in  ranked  order  until  all 
funds  are  expended.  HUD  will  select  the 
highest  ranking  applications  that  can  be 
fully  funded.  In  the  event  that  two 
eligible  applications  receive  the  same 
score,  and  both  cannot  be  funded 
because  of  insufficient  funds,  the 
application  with  the  highest  score  in 
Selection  Factor  3  will  be  selected.  If 
Selection  Factor  3  is  scored  identically 
for  both  applications,  the  scores  in 
Selection  Factors  1,  2,  and  4  (for  TOP) 
will  be  compared  in  this  order,  one  at 
a  time,  until  one  application  scores 
higher  in  one  of  the  factors  and  is 
selected.  If  the  applications  score 
identically  in  all  factors,  the  application 
that  requests  less  funding  will  be 
selected.  In  the  event  that  the  remaining 
applications  contain  equal  funding. 


selections  will  be  made  among  the 
remaining  applications  by  lottery. 

(b)  Post  Selection  Administration 
Funding — Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions.  All 
awards  will  be  made  to  fund  fully  an 
application,  except  as  follows.  HUD 
may  approve  an  application  for  an 
amount  lower  than  the  amount 
requested,  withhold  funds  after 
approval,  adjust  line  items  in  the 
proposed  grant  budget  within  the 
amount  requested  and/or  the  grantee 
will  be  required  to  comply  with  sp>ecial 
conditions  added  to  the  grant 
agreement,  in  accordance  with  24  CFR 
85.12  (public  housing  agencies),  and  24 
CFR  950.135  (Indian  housing 
authorities)  as  applicable,  and  the 
reauirements  of  this  NOFA,  or  where: 

fl)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  not  supported  in  tfie 
application,  and/or  is  unreasonable  or 
unnecessary; 

(2)  The  application  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(3)  The  applicant  has  requested  an 
ineligible  activity;  An  activity  proposed 
for  funding  does  not  qualify  as  an 
eligible  activity  and  can  be  separated 
from  the  budget; 

(4)  Insufficient  amoiuits  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is 

a  viable  option;  or 

(5)  For  any  other  reason  where  good 
cause  exists. 

(c)  General  Grant  Requirements.  In 
addition  to  the  requirements  set  forth  in 
this  NOFA,  grantees  are  responsible  for 
ensuring  that  grant  funds  are 
administered  in  accordance  with  all 
applicable  laws  and  regulations,  0MB 
circulars,  HUD  fiscal  and  audit  controls, 
grant  agreements,  grant  special 
conditions,  the  grantee's  approved 
budget  (SF  424A),  and  supporting 
budget  narrative,  plan  and  activity 
timetable.  Applicable  Federal  laws 
include  but  are  not  limited  to  those 
related  to  fair  housing  and  equal 
opportimity  and  the  following: 

(l)  Grant  Administration.  'Tne 
policies,  guidelines,  and  requirements 
of  the  following  apply  to  this  NOFA: 

(i)  ForHAs  ana  any  governmental 
subgrantees:  24  CFR  part  85,  OMB 
Circular  A-«7  and  24  CFR  part  44; 

(ii)  For  private  non-profit  grantees  or 
subgrantees:  24  CFR  part  84,  OMB 
Circulars  A-122  or  A-21,  as  applicable, 
and  24  CFR  part  45;  and 

(iii)  For  for-profit  participants  using 
Federal  funds:  24  CFR  part  84  and 
Federal  Acquisition  Requirements 
(FAR). 
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(2)  Cost  Principles.  The  cost 
principles  of  OMB  Circulars  A-87,  A- 
21,  or  A-122,  as  applicable  to  the 
specific  entity  incurring  the  cost,  apply 
to  grantees  and  subgrantees  funded 
under  this  NOFA. 

(3)  Ineligible  Contractors.  The 
provisions  of  24  CFR  part  24  apply  and 
relate  to  the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(4)  Freeaom  of  Information  Act. 
Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA). 

(5)  Grant  Staff  Personnel.  All  persons 
or  entities  compensated  by  grants  for 
services  provided  under  an  ED/SS  or 
TOP  grant  must  meet  all  applicable 
personnel  or  procurement  requirements 
and  shall  be  required,  as  a  condition  of 
employment,  to  meet  relevant  State, 
local  and  Tribal  government,  insurance, 
training,  licensing,  civil  rights  or  other 
similar  standards  and  requirements. 

(6)  Grant  Agreement.  After  an 
application  has  been  approved,  HUD 
and  the  applicant  shall  enter  into  a  grant 
agreement  (Form  1044)  setting  forth  the 
amount  of  the  grant  and  its  applicable 
terms,  conditions,  financial  controls, 
payment  mechanism  (which  except 
under  extraordinary  conditions  will 
operate  under  HUD's  Line  of  Credit 
Control  System  (LOCCS))  and  special 
conditions,  including  sanctions  for 
violation  of  the  agreement.  Except  as 
otherwise  specified  in  the  Grant- 
Agreement,  the  applicant's  entire 
application,  including  but  not  limited  to 
the  budget,  timetable,  and  narrative  will 
be  incorporated  in  the  Grant  Agreement. 

(7)  Duplication  of  Funds.  Under  OMB 
Cost  Circulars  (A-87.  A-21,  and  A-122), 
grantees  may  not  duplicate  funding 
firora  (i.e.,  charge  the  same  costs  to)  the 
ED/SS  or  TOP  grant  and  any  other 
funding  sources,  although  the  costs  of 
budget  line  items  may  be  shared 
between  the  grant  and  other  funding 
sources  in  accordance  with  allocation 
criteria  in  the  applicable  OMB  Cost 
circular.  Adequate  flnancial  controls 
must  be  in  place  to  assure  compliance 
with  these  requirements. 

(8)  Risk  Management.  Grantees  and 
subgrantees  are  required  to  implement, 
administer  and  monitor  programs  so  as 
to  minimize  the  risk  of  fraud,  waste, 
abuse,  and  liability  for  losses  from 
adversarial  legal  action.  The  following 
reauirements  address  these  concerns: 

(i)  Insurance/Indemnification.  Each 
grantee  shall  obtain  adequate  insurance 
coverage  to  protect  itself  against  any 


(K)tential  liability  arising  out  of  the 
eligible  activities  under  this  part. 
Subgrantees  shall  obtain  their  own 
liability  insurance.  For  the  TOP 
program,  section  20(b)(3)  of  the  1937 
Act  states  that  bonding  and  insurance, 
or  its  equivalent,  shall  be  available  to 
protect  the  Secretary  and  the  Public 
Housing  Agency  against  loss,  theft, 
embezzlement  or  fraudulent  acts  on  or 
behalf  of  the  RMC  or  its  grantees. 

(ii)  Failure  to  implement  program(s). 
If  the  grant  plan,  approved  budget,  and 
timetable,  as  described  in  the  approved 
application,  are  not  operational  within 
90  days  of  the  grant  agreement  date,  the 
grantee  must  report  by  letter  to  the  local 
HUD  Field  Office  or  the  local  AONAPs 
the  steps  being  taken  to  initiate  the  plan 
and  timetable,  the  reason  for  the  delay, 
and  the  expected  starting  date.  Any 
timetable  revisions  that  resulted  bom 
the  delay  must  be  included.  The  local 
HUD  Field  Office  or  AONAPs  will 
determine  if  the  delay  is  acceptable, 
approve/disapprove  the  revised  plan 
and  timetable,  and  take  any  additional 
appropriate  action. 

(iii)  Default.  HUD  may  impose 
sanctions,  subject  to  HUD  notice  and 
Grantee  opportimity  to  respond/correct 
as  described  in  the  program  grant 
agreement  if  the  grantee: 

(A)  Is  not  complying  with  the 
requirements  of  this  part  or  of  other 
applicable  Federal  laws  or 
requirements; 

(B)  Fails  to  make  satisfactory  progress 
toward  its  program  goals,  as  sp>ecified  in 
its  plan  and  as  reflected  in  its 
performance,  financial  status  reports  or 
through  other  information  available  to 
HUD; 

(C)  Does  not  establish  procedures  that 
will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(D)  E)oes  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(E)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  the  applications  would  not 
have  been  selected  for  funding; 

(F)  Engages  in  the  improper  award  or 
administration  of  grant  subcontracts; 

(G)  E)oes  not  submit  reports;  or 
(H)  Files  a  false  certification, 
(iv)  Sanctions.  The  sanctions  that 

HUD  may  impose  include  but  are  not 
limited  to: 

(A)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee; 

(B)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(C)  Wholly  or  |)artly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program; 


(D)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(E)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  imtil  appropriate  actions  are 
taken  to  ensure  compliance; 

(F)  Withhold  further  awards  for  the 
program;  or 

(G)  Take  other  remedies  that  may  be 
legally  available. 

(10)  Treatment  of  Income.  For  public 
housing  only,  annual  Income  does  not 
include  the  earnings  and  benefits  to  any 
family  member  resulting  from  the 
participation  in  a  program  providing 
employment  training  and  supportive 
services  in  accordance  with  the  Family 
Support  Act  of  1988,  section  22  of  the 
1937  Act  (See  24  CFR  part  5).  or  any 
comparable  Federal.  State,  or  local 
authority  during  the  exclusion  period. 
For  purposes  of  this  paragraph,  the 
following  definitions  apply: 

(i)  Comparable  Federal.  State,  local  or 
tribal  law  means  a  program  providing 
employment  training  and  supportive 
services  that: 

(A)  Is  authorized  by  a  Federal,  State, 
local  or  tribal  law; 

(B)  Is  funded  by  the  Federal,  State, 
local  or  tribal  government; 

(C)  Is  op>erated  or  administered  by  a 
public  agency; 

(D)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 

(ii)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  NC3fA, 
plus  18  months  from  the  date  the 
resident  begins  the  first  job  acquired  by 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  pubUc 
housing  assistance  under  the  1937  Act. 
If  the  resident  is  terminated  from 
employment  based  on  good  cause,  the 
exclusion  shall  end. 

(iii)  Earnings  and  benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
program  or  subsequent  job. 

(11)  Reports  and  Closeout  (i) 
Semiannual  reports.  Each  applicant 
receiving  a  grant  shall  submit  to  HUD  a 
semi-annual  progress  report  in  a  format 
prescribed  by  HUD  that  indicates 
program  exp>enditures  and  measures 
performance  in  achieving  program 
milestones  and  goals.  No  grant 
payments  will  be  approved  for  grantees 
with  overdue  progress  reports. 

(ii)  Final  reports  and  cioseout.  As  part 
of  a  grant  closeout  process,  each 
applicant  receiving  a  grant  shall  submit 
to  HUD  a  final  report  in  a  format 
prescribed  by  HUD  that  reports  final 
program  expenditures  and  measures 
performance  in  achieving  program 
goals. 
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(ill)  Audits  and  closeouts.  HUD  will 
make  maximum  use  of  audits  required 
under  24  CFR  parts  44  and  45  as 
applicable  in  conducting  grant  closeout. 
At  grant  closeout,  grantees  shall  make 
the  latest  audit  available  to  HUD  along 
with  the  final  report.  TOP  Grantees  shall 
time  their  final  audit  to  reflect  grant 
completion  and  to  be  available  at 
closeout. 

(12)  LOCCS/VBS  All  grantees  will 
access  the  grant  funds  through  the 
LOCCS/VRS. 

VI.  Public  Housing  Economic 
Development  and  Supportive  Services 
Program  (ED/SS)  NOFA 

(a)  Purpose  and  Description.  (1) 
Authority.  The  ED/SS  program  is 
authorized  pursuant  to  the  1997 
Appropriations  Act. 

(2)  Funding  Available.  The 
Department  is  making  a  total  of  $42.25 
million  available  for  award  pursuant  to 
this  NOFA.  The  Department  is  setting 
aside  10%  of  this  amount  to  fund 
applications  from  IHAs  with  the 
remainder  (90%)  available  to  fund 
applications  from  PHAs.  Both  the 
amount  for  IHAs  and  the  amount  for 
PHAs  will  be  allocated  as  follows:  80% 
will  be  allocated  to  Family  Economic 
Development  and  Supportive  Services 
category  grants:  and  the  remaining  20% 
will  be  allocated  to  Elderly  and  Disabled 
Supportive  Services  category  grants. 

(3)  Program  Description.  The  ED/SS 
program  provides  grants  to  HAs  to 
enable  them  to  establish  and  implement 
programs  that  increase  resident  self- 
sufficiency  and  support  continued 
independent  living  for  elderly  and 
disabled  residents. 

(b)  Eligible  Applicants  (1)  Primary 
Applicants.  Public  and  Indian  Housing 
Authorities  that  have  not  received  a 
previous  ED/SS  grant  are  eligible 
primary  applicants.  Public  and  Indian 
Housing  Authorities  are  required  to 
establish  partnerships  with  eligible  co- 
applicants  as  described  below. 

(2)  Co-Applicants.  Eligible  Co- 
Applicants  are: 

(i)  Corporations  (including  non-profit 
and  for  profit  corporations)  are  eligible 
co-applicants:  and 

(iij  Public  bodies,  including  an  agency 
or  instrumentality  thereof,  are  eligible 
co-applicants. 

(3 J  Co-Applicant  Roles  and 
Requirements,  (i)  Co-Applicants 
capabilities  will  be  considered  in 
reviewing  applications. 

(ii)  Co-Applicants  are  considered  an 
integral  part  of  the  application  and 
cannot  bis  changed  once  applications  are 
submitted  and  under  review  without 
disqualifying  an  application.  If  an 
applicant  HA  is  awarded  a  grant,  it  must 


obtain  HUD  approval  prior  to  dissolving 
a  partnership  with  a  Co-Applicant  or 
significantly  changing  its  role. 

(iii)  Co-Applicants  can  be  designated 
subgrantees  if  appropriate,  but  in  such 
an  instance  become  subject  to  Federal 
requirements  applicable  to  subgrantees. 

(c)  Eligible  Participants.  (1)  Residents 
of  conventional  public  or  Indian 
housing  are  eligible  to  participate  in 
and/or  receive  the  benefits  of  a  Family 
ED/SS  category  grant.  A  grantee  may 
designate  that  up  to  twenty  five  percent 
(25%)  of  the  total  number  of  persons 
eligible  to  participate  in  and/or  receive 
the  benefits  of  a  Family  ED/SS  category 
grant  may  be  recipients  of  assistance 
under  the  Section  8  Program  rather  than 
residents  of  conventional  public 
housing. 

(2)  A  grantee  may  designate  that  up  to 
twenty  five  percent  (25%)  of  the  total 
number  of  persons  eligible  to  participate 
in  and/ or  receive  the  benefits  of  a 
Disabled  Supportive  Services  category 
grant  may  be  recipients  of  assistance 
under  the  Section  8  Program  rather  than 
residents  of  conventional  public 
housing. 

(3)  A  grantee  may  plan  for  assistance 
for  elderly  persons  or  persons  with 
disabilities  on  a  waiting  list  for  either 
public  housing  or  Section  8  assistance 
in  advance  of  their  becoming  public 
housing  residents  or  securing  Section  8 
assistance. 

(d)  Maximum  Gmnt  Amounts.  The 
maximum  grant  awards  are  limited  as 
follows: 

(1)  For  Family  Economic  Development 
and  Supportive  Services  category — no 
more  than  $250  per  unit  up  to  the  below 
listed  maximiuns: 

(i)  For  HAs  with  1  to  780  units,  the 
maximum  grant  award  is  $150,000. 

(ii)  For  HAs  with  781  to  7,300  units 
the  maximum  grant  award  is  $500,000. 

(iii)  For  HAs  with  7,301  or  more  units, 
the  maximum  grant  award  is 
$1,000,000. 

(2)  For  Elderly  or  Disabled  Supportive 
Services  category — no  more  than  $100 
per  unit  up  to  the  below  listed 
maximums: 

(i)  For  HAs  wi\h  1  to  217  units 
occupied  by  Elderly  residents  or 
persons  with  disabilities,  the  maximum 
grant  award  is  $100,000. 

(ii)  For  HAs  with  218  to  1,155  units 
occupied  by  Elderly  residents  or 
persons  with  disabilities,  the  maximum 
grant  award  is  $200,000. 

(iii)  For  HAs  with  1,156  or  more  units 
occupied  by  Elderly  residents  or 
persons  with  disabilities,  the  maximum 
grant  award  is  $300,000. 

(3)  An  HA  may  submit  one 
application  under  the  Family  Economic 
envelopment  and  Supportive  Services 


grant  category  and/or  one  application 
under  the  Elderly  or  Disabled 
Supportive  Services  grant.  The 
maximum  number  of  applications  that 
an  HA  may  submit  is  two.  If  an  HA 
submits  two  applications,  the  total 
amount  requested  must  not  exceed  the 
maximum  grant  amount  available  for  its 
size  under  the  Family  Economic 
Development  and  Supportive  Services 
category  (as  listed  above). 

(e)  Eligible  .activities.  Program  funds 
may  be  used  for  the  following: 

(1)  Family  Economic  Development 
and  Supportive  Services  category. 

(i)  Economic  Development  activities. 
Activities  essential  to  facilitate 
economic  uplift  and  provide  access  to 
the  skills  and  resources  needed  for  self- 
development  and  business 
development.  Economic  development 
activities  may  include: 

(A)  Entrepreneurship  Training 
(literacy  training,  computer  skills 
training,  business  development 
planning). 

(B)  Entrepreneurship  Development 
(entrepreneurship  training  curriculum, 
entrepreneurship  courses). 

(C)  Micro/Loan  Fund.  Developing  a 
strategy  for  establishing  a  revolving 
micro/loan  fund  and/or  capitalizing  a 
loan  fund.  A  loan  fund  (from  non-grant 
funds  and/ or  grant  funds)  must  be 
included  as  part  of  a  comprehensive 
entrepreneurship  training  program  if 
applicable. 

(D)  Developing  credit  unions. 
Developing  a  strategy  to  establish  and/ 
or  creating  on-site  credit  union(s)  to 
provide  financial  and  economic 
development  initiatives  to  HA  residents. 
(ED/SS  grant  funds  cannot  be  used  to 
capitalize  a  credit  union.)  The  credit 
union  could  support  the  normal 
financial  management  needs  of  the 
community  (i.e.,  check  cashing,  savings, 
constuner  loans,  micro-businesses  and 
other  revolving  loans). 

(E)  Employment  training  and 
counseling  (e.g.,  job  training  (such  as 
Step-Up  programs),  preparation  and 
counseling,  job  search  assistance,  job 
development  and  placement,  and 
continued  follow-up  assistance). 

(F)  Employer  linkage  and  job 
placement. 

(ii)  Supportive  Services.  The 
provision  of  services  to  assist  eligible 
residents  to  become  economically  self- 
sufficient,  particularly  families  with 
children  where  the  head  of  household 
would  benefit  from  the  receipt  of 
supportive  services  and  is  working, 
seeking  work,  or  is  preparing  for  work 
by  participating  in  job-training  or 
educational  programs.  Supportive 
services  may  include: 
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(A)  Qiild  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities. 

(B)  Computer  based  educational 
opportunities,  skills  training,  and 
entrepreneurial  activities. 

(C)  rlomeownership  training  and 
counseling,  development  of  feasibility 
studies  and  preparation  of 
homeownership  plans/proposals. 

(D)  Education  includmg  out  not 
limited  to: 

(1)  Remedial  education; 
[2]  Literacy  training; 
[3]  Assistance  in  the  attainment  of 
certificates  of  high  school  equivalency; 

(4)  Two-year  college  tuition 
assistance; 

(5)  Trade  school  assistance; 

(6)  Youth  leadership  skills  and  related 
activities  (activities  may  include  peer 
leadership  roles  training  for  youth 
counselors,  peer  pressure  reversal,  life 
skills,  goal  planning). 

(E)  Youth  mentoring  of  a  type  that 
mobiUzes  a  potential  pool  of  role 
models  to  serve  as  mentors  to  public  or 
Indian  housing  youth.  Mentor  activities 
may  include  after-school  tutoring,  drug 
abuse  treatment,  job  counseling  or 
mental  health  counseling. 

(r  J  Transportation  costs,  as  necessary 
to  enable  any  participating  family 
member  to  receive  available  services  to 
commute  to  his  or  her  training  or 
supportive  services  activities  or  place  of 
employment. 

(G)  Personal  welfare  (e.g.,  family/ 
parental  development  counseling, 
parenting  skills  training  for  adult  and 
teenage  parents,  substance/alcohol 
abuse  treatment  and  counseling,  and 
self-development  counseling,  etc.). 

(H)  Supportive  health  care  services 
(e.g.,  outreach  and  referral  services). 

(1)  The  employment  of  case  managers. 

(2)  Elderly  or  Disabled  Supportive 
Services  Category.  Supportive  Services 
for  the  elderly  and  for  persons  with 
disabilities  include: 

(i)  Meal  service  adequate  to  meet 
nutritional  need; 

(ii)  Personal  assistance  (which  may 
include,  but  is  not  Umited  to,  aid  given 
to  eUgible  residents  in  grooming, 
dressing,  and  other  activities  which 
maintain  personal  appearance  and 
hygiene); 

(lii)  Housekeeping  aid; 

(iv)  Transportation  services; 

(v)  Wellness  programs,  preventive 
health  education,  referral  to  community 
resources; 

(vi)  Personal  emergency  response;  and 

(vii)  Congregate  services — includes 
supportive  services  that  are  provided  in 
a  congregate  setting  at  a  conventional 
HA  development. 
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(3)  For  both  Family  Economic 
Development  and  Supportive  Services 
category  and  Elderly  or  Disabled 
Supportive  Services  category  gmnts: 

(i)  The  employment  of  service 
coordinators.  For  the  purposes  of  this 
NOFA,  a  service  coordinator  is  any 
person  who  is  responsible  for  one  or 
more  of  the  following  functions: 

(A)  Assessing  the  training  and 
supportive  service  needs  of  eligible 
residents  (for  Family  Economic 
Development  and  Supportive  Service 
category  grants); 

(B)  Working  wi\h  community  service 
providers  to  coordinate  the  provision  of 
services  and  to  tailor  the  services  to  the 
needs  and  characteristics  of  eligible 
residents; 

(C)  Establishing  a  system  to  monitor 
and  evaluate  the  delivery,  impact, 
effectiveness  and  outcomes  of 
supportive  services  under  this  program; 

(D)  Coordinating  this  program  with 
other  independent  living  or  self- 
sufficiency,  education  and  employment 
programs; 

(E)  Performing  other  duties  and 
functions  that  are  appropriate  to  assist 
eligible  public  and  Indian  housing 
residents  to  become  economically  self- 
sufficient; 

(F)  Performing  other  duties  and 
functions  to  assist  residents  to  remain 
independent,  and  to  prevent 
imnecessaiy  institutionalization;  and 

(G)  Mobilizing  other  national  and 
local  public/private  resources  and 
partnerships. 

(ii)  Any  other  services  and  resources, 
proposed  by  the  applicant  and  approved 
by  HUD  and  authorized  by  the  1997 
Appropriations  Act  that  are  determined 
to  be  appropriate  in  assisting  eligible 
residents. 

(4)  Administrative  costs  not  to  exceed 
15%  of  the  grant  amount. 

(f)  Term  of  Grant.  All  funds  must  be 
expended  within  36  months  after  the 
effective  date  of  grant  agreement.  Grant 
implementation  progress  must  be 
evident  and  documented  within  the  first 
six  months  of  grant  award.  Grantees 
must  have  completed  all  but  grant 
closeout  activities  within  30  months 
after  the  effective  date  of  the  grant 
agreement.  Grant  terms  may  not  be 
extended  without  substantial  good 
cause  (circumstances  reasonably 
unforeseen  and  reasonably  beyond  the 
grantee's  control)  and  subject  to  HUD 
approval. 

(gi  Program  Requirements — Threshold 
Criteria.  The  following  threshold 
requirements  are  considered  essential 
for  an  application  to  be  complete  and 
acceptable  for  rating  and  ranking: 

(1)  General  Submission  Requirements. 
A  complete  application  as  prescribed  in 


the  Application  Kit  must  be  submitted 
to  the  appropriate  field  office  by  the 
deadline  as  specified  in  this  NOFA. 

(2)  Needs  Assessment  Report.  The 
applicant  must  provide  a  needs 
assessment  report  dealing  with  the 
proposed  recipient  i>opulation  that 
contains,  at  minimum,  sections  ' 
containing  statistical  or  survey 
information  on  the  needs  of  the 
recipient  population  that  addresses  the 
needs  of  different  projects  to  be  served 
relative  to  the  needs  of  the  overall 
housing  authority  and  an  identification 
of  resources  to  meet  the  needs. 

(3)  Grant  Implementation  Plan,  (i) 
The  applicant  must  provide  a  grant 
implementation  plan,  in  a  format 
prescribed  by  the  application  kit.  that 
reduces  the  level  of  needs  identified  in 
the  needs  assessment  rep>ort. 

(ii)  This  plan  must,  at  minimum,  list 
specific  measurable  objectives  to  be 
achieved  as  a  result  of  grant  activities 
(such  as  an  objective  of  100  residents 
becoming  employed,  10  resident 
businesses  starting,  or  150  residents 
completing  GED  requirements)  and  list 
major  milestones  necessary  to 
accomplish  the  goals.  Milestones  shall 
include  the  number  of  participants  to  be 
served,  types  of  services,  outcomes,  and 
dollar  amounts  to  be  allocated  over  the 
two  year  period. 

(iii)  The  plan  must  also  include  a 
detailed  bud^t,  activities  and  timetable. 

(iv)  In  addition,  the  plan  must 
describe  how  resources  and/or  services 
firmly  committed  by  partners/co- 
appUcants  are  effectively  directed  to 
support  the  residents'  self-sufficiency 
efforts.  To  be  considered  "firmly 
committed"  there  must  be  a  written 
agreement  to  provide  the  resources.  The 
written  agreement  may  be  contingent 
upon  an  applicant  receiving  a  grant 
award.  These  resources  must  be 
provided  for  a  period  two  years. 

(4)  For  Family  Economic  Development 
and  Supportive  Service  Applications. 
The  applicant  must  provide  evidence 
that  the  proposed  grant  implementation 
plan  is  consistent  with  the  State  or 
Tribal  Welfare  Plan.  AppUcants  must, 
however,  comply  with  the  restrictions  of 
the  ED/SS  program  if  its  requirements 
conflict  with  those  of  the  State  or  Tribal 
Welfare  Plan.  For  example  the  State  or 
Tribal  plan  m.ay  give  TANF  recipients 
five  years  to  leave  pubUc  assistance;  but, 
the  ED/SS  program  is  to  be  completed 
within  two  and  a  half  years  regaixlless. 
In  order  to  be  consistent  with  the  State 
or  Tribal  Welfare  Plan,  the 
implementation  plan  must  have  a 
performance  objective  that  would  result 
in  a  majority  of  the  participants 
becoming  self  sufficient  by  the  deadline 
for  termination  of  TANF  assistance  set 
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by  the  State.  In  addition,  the  applicant's 
plan  must  be  guided  by  the  goals, 
milestones  and  schedules  set  by  the 
State  TANF  plan  both  overall  and  to  the 
extent  that  such  goals,  milestones  and 
schedules  are  set  for  individual  families. 

(5)  Focus  on  Residents  Affected  by 
Welfare  Reform.  The  application  must 
contain  written  evidence  from  the  HA 
that  at  least  75%  or  more  of  the  pubhc 
or  Indian  housing  residents  to  be 
included  in  the  proposed  program  and 
served  by  ED/SS  grant  funds  are  affected 
by  the  welfare  reform  legislation, 
including  TANF  recipients,  legal 
immigrants,  and  disabled  SSI  recipients. 
This  requirement  is  not  applicable  to 
applications  dealing  with  elderly 
persons  and/or  persons  with 
disabilities. 

(6)  Accessible  Community  Facility. 
The  application  must  provide  evidence 
(e.g.  through  an  executed  use 
agreement)  that  a  preponderance  of  the 
proposed  activities  will  be  administered 
at  community  facilities  in  or  within  easy 
access  of  the  specific  public  or  Indian 
housing  development(s).  These  facilities 
and  these  programs  must  be  accessible 
to  persons  with  disabilities.  These 
facilities  may  include  deprogrammed 
units,  existing  community  space  or  off- 
site  facilities.  If  units  have  to  be 
converted  from  dwelling  use  into  a 
community  facility  or  the  facility  is  to 
be  constructed,  the  applicant  must 
submit  a  plan  for  the  conversion  or 
construction  that  provides  for  adequate 
resourcing  and  a  time  schedule.  If  the 
proposed  community  facility  is  to  be 
provided  by  an  entity  other  than  the 
applicant,  the  appUcation  must  include 
an  agreement  with  the  proper  authority 
(owner  or  operator  of  the  site)  for  use  of 
the  proposed  facility.  The  community 
facilities  must  be  operational  within 
nine  (9)  months  of  the  grant  awards.  In 
the  case  of  apphcations  for  programs  to 
be  implemented  for  the  primary  benefit 
of  residents  in  housing  that  is  dispersed 
in  a  rural  setting,  the  applicant  must 
provide  evidence  that  participants  will 
have  access  to  transportation  to  the 
community  facility  that  is  convenient. 
This  community  facility  requirement 
also  shall  not  apply  to  reverse 
community  activities  that  provide 
transportation  to  jobs  that  are  distant 
from  the  dwellings  of  participants. 

(7)  Leveraging  Other  Resources 
(Matching  Requirement).  The  budget, 
the  narrative  described  in  paragraph  (3) 
above,  and  commitments  from  resources 
and  services  other  than  the  grant  for 
which  the  applicant  is  applying  to 
support  the  grant  (including 
Comprehensive  Grant,  and  other  grants 
or  assistance  from  governmental  units/ 
agencies  of  any  type  and/or  private 


sources,  whether  for-profit  or  not-for- 
profit)  must  clearly  evidence  that  these 
resources  are  firmly  committed,  will 
support  the  proposed  grant  activities 
and  will,  in  combined  amount 
(including  in-kind  contributions  of 
personnel,  space  and/or  equipment) 
equal  the  ED/SS  grant  amount  proposed 
in  this  application.  At  least  half  of  the 
match  amount  must  consist  of  a 
monetary  contribution  of  funds  rather 
than  in-kind  or  other  types  of 
contributions.  Salaries  paid  for  with  ED/ 
SS  funds  do  not  qualify  as  funds  from 
sources  outside  HUD.  The  following  are 
guidelines  for  valuing  certain  types  of 
contributions: 

(i)  The  value  of  volunteer  time  and 
services  shall  be  computed  at  a  rate  of 
five  dollars  per  hour  except  that  the 
value  of  volunteer  time  and  service 
involving  professional  and  other  special 
skills  shall  be  computed  on  the  basis  of 
the  usual  and  customary  hourly  rate 
paid  for  the  service  in  the  commimity 
where  the  ED/SS  activity  is  located. 

(ii)  The  value  of  any  donated  material, 
equipment,  building,  or  lease  shall  be 
computed  based  on  the  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  documented  by  bills  of  sales, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one 
year  old  taken  from  the  community 
where  the  item  or  ED/SS  activity  is 
located,  as  appropriate. 

(8)  Compliance  with  Current 
Programs.  The  applicant  must  provide 
certification  in  the  format  provided  in 
the  Application  Kit  that  it  is  not  in 
default  at  the  time  of  application 
submission  with  respect  to  grants  for  the 
programs  listed  below: 

(ij  The  Family  Investment  Center 
Program; 

(ii)  The  Youth  Development  Initiative 
under  the  Family  Investment  Center 
Program; 

(iii)  The  Youth  Apprenticeship 
Program; 

(iv)  The  Apprenticeship      • 
Demonstration  in  the  Construction 
Trades  Program; 

(v)  The  Urban  Youth  Corps  Program; 

(vi)  The  HOPE  1  Program; 

(vii)  The  Public  Housing  Service 
Coordinator  Promm; 

(viii)  The  Public  Housing  Drug 
Elimination  Program;  and 

(ix)  The  Youth  Sports  Program. 

(x)  In  the  case  of  an  HA  that  is 
designated  as  "troubled"  as  a  result  of 
its  PHMAP  score  or  "High  Risk"  IHAs, 
the  HA  must  provide  certification  that  a 
Contract  Administrator  (or  equivalent 
qualified  organization)  will  be  deployed 
in  the  administration  of  this  proposed 
grant. 


(9)  Automated  Capability.  The 
application  must  provide  certification 
that  the  applicant  will  secure  access  to 
on-line  computer/INTERNET  capability 
as  a  means  of  communication  with  HUD 
on  grant  matters. 

(10)  Audit  Findings  and  Equal 
Opportunity  Requirements.  An 
applicant  cannot  have  unresolved, 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportimity  monitoring  and  compliance 
review  findings  or  Field  Office 
management  review  findings  relating  to 
discriminatory  housing  practices.  In 
addition,  the  applicant  must  be  in 
compliance  with  civil  rights  laws  and 
equal  opportunity  requirements.  An 
applicant  will  be  considered  to  be  in 
compliance  if: 

(i)  As  a  result  of  formal  administrative 
proceedings,  there  are  no  outstanding 
findings  of  noncompliance  with  civil 
rights  laws  or  the  applicant  is  operating 
in  compliance  with  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance. 

(ii)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  or  the 
applicant  demonstrates  that  it  is 
operating  in  compUance  with  a  court 
order,  or  implementing  a  HUD-approved 
tenant  selection  and  assignment  plan  or 
compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance. 

(iii)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations; 

(iv)  HUD  has  not  deferred  application 
processing  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-l)  (Title  VI).  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
HUD'S  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
[PHAs  only!  or  under  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  (Section  504)  and  HUD's 
implementing  regulations  (24  CFR  8.57) 
(PHAs  and  IHAs); 

(v)  There  is  no  pending  civil  rights 
suit  brought  against  the  applicant  by  the 
Department  of  Justice;  and 

(vi)  There  is  no  unresolved  charge  of 
discrimination  against  the  applicant 
issued  by  the  Secretary  under  section 
810(g)  of  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619).  as  implemented  at 
24  CFR  103.400. 

(1 1)  PHMAP  Score.  An  applicant 
cannot  have  a  PHMAP  score  of  less  than 
a  C  for  either  Indicator  #6,component 
(1),  Financial  Management/Cash 
Reserves,  or  Indicator  #7,  Resident 
Services  and  Community  Building,  on 
its  most  recent  PHMAP.  If  an  applicant's 
most  recent  PHMAP  score  is  derived 
from  the  predecessor  PHMAP  regulation 
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(24  CFR  Part  901,  published  December 
30,  1996),  the  applicant  cannot  have  a 
PHMAP  score  of  less  than  a  C  for  either 
Indicator  9,  Operating  Reserves,  or 
Indicator  11,  Resident  Initiatives. 

(h)  Selection  Factors.  Each 
application  for  a  grant  award  that  is 
submitted  in  a  timely  manner,  as 
specified  in  the  Application  Kit,  to  the 
local  HUD  field  office  or  AONAP  as 
applicable  and  that  otherwise  meets  the 
threshold  and  other  requirements  of  this 
NOFA  will  be  evaluated  competitively 
using  a  point  scale. 

The  number  of  points  that  an 
application  receives  will  depend  on 
how  well  it  addresses  the  selection 
factors  described  below.  An  application 
must  receive  a  score  of  at  least  75  points 
(or  in  the  case  of  Elderly  and  Disabled 
Supportive  Service  Category 
applications  in  the  ED/SS  program — 60 
points)  out  of  the  maximum  of  100 
points  that  may  be  awarded  under  this 
competition  to  be  eligible  for  funding. 
Applications  for  both  Family  Economic 
Development  and  Supportive  Services 
and  Elderly  and  Disabled  Supportive 
Services  Grants  will  be  scored  on  the 
following  factors. 

(1)  Quality  of  Planning  for  Self- 
sufficiency  (for  Family  Economic 
Development  and  Supportive  Services 
Category  applications)  and 
Independence  for  the  Elderly  and 
Persons  with  Disabilities  (for  Elderly 
and  Disabled  Supportive  Services 
Category  applications).  (Maximum 
Points:  40)  In  assessing  this  factor,  HUD 
will  consider  the  following: 

(i)  Needs  Assessment  (Maximum 
Points:  10):  HUD  will  award  up  to  10 
points  based  on  the  quality  and 
comprehensiveness  of  the  needs 
assessment  document. 

(A)  In  order  to  obtain  maximum 
points  for  Family  Economic 
Development  and  Supportive  Services 
Category  applications,  this  document 
must  contain  statistical  data  which 
provides: 

(1)  A  thorough  socioeconomic  profile 
of  the  eligible  residents  in  relationship 
to  HA-wide  and  national  public  and 
Indian  housing  data  on  residents: 

(a)  Who  are  on  TANF,  SSI  benefits,  or 
other  fixed  income  arrangements; 

(b)  In  job  training,  entrepreneurship, 
or  community  service  programs;  and 

(c)  Who  are  employed. 

(d)  Specific  information  should  be 
provided  on  training,  contracting  and 
employment  through  the  HA. 

(5)  An  assessment  of  the  current 
service  delivery  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
services,  the  location  of  services,  and 
community  facilities  currently  in  use. 


(B)  In  order  to  obtain  maximum 
points  for  Elderly  and  Disabled 
Supportive  Services  Category 
applications,  this  docuiment  must 
contain  statistical  data  which  provides: 

(1)  the  numbers  of  elderly,  aisabled 
and  Supplemental  Security  Income 
recipient  residents  that  are  residing  in 
the  targeted  development(s). 

(2)  An  assessment  of  the  current 
service  delivery  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
services,  the  location  of  services,  and 
community  facilities  currently  in  use, 

(3)  A  description  of  the  goals, 
objectives,  and  program  strategies  that 
will  result  in  increased  independence 
fo^proposed  program  participants. 

(li)  Viability  and  comprehensiveness 
of  the  strategies  to  address  the  needs  of 
residents  (Maximum  Points:  20):  The 
score  in  this  factor  will  be  based  on  the 
viability  and  comprehensiveness  of 
strategies  to  address  the  needs  of 
residents.  HUD  will  award  up  to  20 
points  based  on  the  following: 

(A)  Services  (Maximum  Points:  10): 
The  score  in  this  factor  will  be  based  on 
the  extent  and  comprehensiveness  of 
the  services  that  will  be  provided. 

(1)  For  Family  Economic 
Development  and  Supportive  Services 
Category  applications  a  high  score  is 
received  if  there  is  a  comprehensive 
description  of  how  the  applicant's  plan 
provides  services  that  sp>ecifically 
address  the  successful  transition  from 
welfare  to  work  of  non-elderly  families. 
To  receive  a  high  score,  the  applicant 
must  commit  to  a  whole  family 
approach,  whereby  children  and  adult 
members  of  the  same  household  are 
provided  with  comprehensive  services, 
along  with  case  management  that  tracks 
the  provision  of  those  services  :  services 
would  include  counseling,  job  training/ 
development/placement  (and/or 
business  training/development/start- 
up), child  care  and  transportation. 

(2)  For  Elderiy  and  Disabled 
Supportive  Services  Category 
applications,  a  high  score  is  received  if 
the  applicant  includes  case 
management,  health  and  personal  care, 
congregate  services  and  transportation. 
To  obtain  maximum  points  the  services 
must  be  located  in  a  community  facility 
and  be  available  on  a  12  hour  basis  or 
as  needed  by  the  eligible  residents. 

(B)  Resident  Contracting  and 
Employment  (Maximimi  Points:  5):  The 
score  in  this  factor  will  be  based  on  the 
extent  to  which  residents  will  achieve 
self-sufficiency  through  the  applicant 
contracting  with  resident  owned 
businesses  and  through  resident 
employment.  A  high  score  will  be 
awarded  where  there  is  docujnentation 


(letter  or  resolution)  describing  the  HA's 
commitment  to  hire  a  substantial 
number  of  residents  or  contract  with  a 
substantial  number  of  resident  owned 
businesses  and  a  narrative  describing 
the  reasonable  number  of  jobs  or 
contracts,  as  well  as  the  training 
processes  related  to  the  comprehensive 
plan.  Elderly  and  Disabled  Supportive 
Services  Category  applications  wrill  not 
be  scored  on  this  criterion. 

(C)  Rent  Reform  and  Occupancy 
Incentives  (Maximum  Points:  5):  The 
score  in  this  factor  will  be  based  on  the 
degree  to  which  the  appHcant  has 
implemented,  proposes  to  implement  or 
collaborates  with  a  public  welfare 
department  to  implement  incentives 
designed  to  promote  resident  self- 
sufficiency  including  but  not  limited  to: 
ceiling  rents,  rent  exclusions,  rent 
escrows,  occupaiK::y  preferences  for 
applicants  who  work  or  who  are  in  a 
self-sufficiency  program,  stipends,  or 
income  disregards.  A  high  score  is 
received  if  the  applicant  can  show  how 
the  incentives  complement  other 
aspects  of  the  apphcant's 
implementation  plan.  Elderly  and 
Disabled  Supportive  Services  Category 
applications  will  not  be  scored  on  this 
criterion. 

(Hi)  Budget  appropriateness/efficient 
use  of  grant  (Maximum  Points:  5):  Up  to 
5  points  based  on  the  extent  to  which 
the  proposed  ED/SS  program  will  resuh 
in  a  lower  total  ED/SS  program  cost  per 
dwelling  unit  to  be  served  in  the 
program  in  comparison  to  other 
applications  imder  ED/SS.  For  the 
purposes  of  this  selection  factor, 
applicants  may  only  count  dwelling 
units  currently  imder  an  annual 
contributions  contract  at  the  time  of 
application  submission.  The  procedure 
for  determining  the  score  is  outlined 
below. 

(A)  HUD  will  combine  all  of  the  per- 
unit  amounts,  rounded  to  the  nearest 
whole  dollar,  into  a  single  nationwide 
list  in  order  from  the  lowest  cost  per 
unit  to  the  highest  cost  per  unit.  HUD 
will  take  the  total  number  of  grant 
applications  that  have  met  the 
prerequisites  to  be  scored  and  divide 
them  by  the  score  for  this  factor  (i.e.  5) 
to  establish  a  scoring  increment. 

(B)  HUD  will  start  at  the  lowest  per- 
unit  amount  and  count  one  scoring 
increment  into  the  Ust  (i.e.  l/5th  of  the 
way  into  the  list).  The  per-unit  amount 
at  that  location  will  constitute  a 
breakpoint.  HUD  will  count  the  next 
scoring  increment  into  the  list  and 
establish  another  breakpoint.  The 
process  will  be  repeated  to  establish  5 
segments  of  per-unit  costs.  In  the  event 
that  multiple  applications  share  the 
same  per-unit  cost  at  a  breakpoint,  the 
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breakpoint  will  be  adjusted  by  $1  higher 
or  lower  than  that  of  the  initial 
breakpoint  to  achieve  as  close  as 
possible  a  l/5th  segment. 

(C)  Once  all  of  the  breakpointr  have 
been  established  as  outlined,  HUD  will 
enter  the  score.  All  applications  with  a 
cost  p>er  unit  below  that  of  the  first 
breakp>oint  will  receive  a  score  of  5; 
those  with  a  cost  per  unit  above  the  first 
breakpoint  but  lower  than  the  second 
breakpoint  will  receive  a  score  of  4;  etc. 

(iv)  Reasonableness  of  the  Timetable 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  speed  at 
which  the  applicant  can  realistically 
accomplish  the  goals  of  the  proposed 
ED/SS  program.  To  receive  a  high  score, 
the  applicant  must  demonstrate  that  it 
will  make  substantial  progress  within 
the  first  six  months  after  grant  execution 
including  putting  staff  in  place, 
finalizing  partnership  arrangements, 
completing  the  development  of  requests 
for  proposals  and  achieving  other 
milestones  that  are  prerequisites  for 
implementation  of  the  program.  In 
addition  the  applicant  must 
demonstrate  that  the  proposed  timetable 
for  all  components  of  the  proposed 
program  is  reasonable  considering  the 
size  of  the  grant  and  its  activities  and 
that  it  can  accomplish  its  objectives 
within  the  first  30  months  of  the  grant 
term. 

(2)  Applicant  Capability/ 
Organizational  Structure  for 
Administering  Grant  Activities 
(Maximum  Points:  .30):  In  assessing  this 
factor.  HUD  will  consider  the  following: 

(i)  Proposed  program  staffing 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  extent  to 
which  the  applicant's  proposed  staffing 
in  support  of  the  program  is  suited  to 
accomplishing  the  program's  objectives 
in  terms  of  the  appropriateness  of  staff 
skills,  assignments  and  levels.  In  order 
to  receive  a  high  score  an  applicant 
must  provide  a  comprehensive 
description  of  who  will  provide  the 
services  and  how  the  services  identified 
will  be  delivered.  This  should  include 
an  organizational  chart,  proposed  staff/ 
other  resources/consultants  proposed, 
and  a  discussion  of  coordination  among 
various  services  providers. 

(ii)  Program  Administration 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  soundness  of 
the  pro{>osed  management  of  the 
proposed  ED/SS  program.  In  order  to 
receive  a  high  score  an  applicant  must 
provide  a  comprehensive  description  of 
the  project  management  structure, 
including  the  use  of  a  contract 
administrator,  if  applicable.  The 
narrative  must  provide  a  description  of 
how  any  co-applicants,  subgrantees  and 


other  partner  agencies  relate  to  the 
program  administrator  as  well  as  the 
lines  of  authority  and  accountability 
among  all  components  of  the  proposed 
program. 

(Hi)  Fiscal  Management  (Maximum 
Points:  5):  The  score  in  this  factor  will 
be  based  on  the  soundness  of  the 
applicant's  proposed  fiscal 
management.  In  order  to  receive  a  high 
score  an  applicant  must  provide  a 
comprehensive  description  of  the  fiscal 
management  structure,  including  but 
not  limited  to  budgeting,  fiscal  controls 
and  accounting.  The  application  must 
describe  the  staff  responsible  for  fiscal 
management,  and  the  processes  and 
timetable  for  implementation  during  the 
proposed  grant  period.  % 

(iv)  Program  Evaluation  (Maximum 
Points:  5):  The  score  in  this  factor  will 
be  based  on  the  soundness  of  the 
applicant's  plan  to  evaluate  the  success 
of  its  proposed  ED/SS  program  both  at 
the  completion  of  the  program  and 
during  program  implementation.  In 
order  to  receive  a  high  score  the 
application  must  contain  a 
comprehensive  description  of  the 
program  evaluation  system  (including 
staff  designated  for  the  program  quality 
controls),  performance  measures 
(including  use  of  automated  systems  for 
collecting  the  program  data),  and  the 
timetable  for  undertaking  this  activity. 
The  NOFA  Application  Kit  will  contain 
guidance  on  the  preparation  of 
performance  measures.  The 
performance  measures  must  be  related 
to  the  goals  and  objectives  of  the 
proposed  program  and  could  include 
but  not  be  limited  to  the  following  based 
on  the  grant  category  for  which  the 
applicant  is  applying: 

(A)  The  numoer  of  residents  starting 
jobs  or  entrepreneurship  training 
programs: 

(B)  The  number  of  residents 
successfully  completing  job  training  or 
starting  businesses; 

(C)  The  number  of  residents  receiving 
supportive  services  (specified  by  type  of 
service); 

(D)  The  number  of  community 
facilities  used  for  welfare  to  work  and 
other  self-sufficiency/independence 
efforts;  and 

(E)  The  number  of  community 
partnerships  executed  in  support  of  self- 
sufficiency  for  residents. 

(v)  Applicant/Administrator  Track 
Record  (Maximum  Points:  10):  The 
score  in  this  factor  will  be  based  on  the 
applicant's  or  if  a  Contract 
Administrator  is  proposed  the 
Administrator's  prior  performance  in 
successfully  carrying  out  grant  programs 
designed  to  assist  residents  in 
increasing  their  self-sufficiency,  security 


or  independence.  In  order  to  receive  a 
high  score  the  applicant  must 
demonstrate  its  (or  the  proposed 
Administrator's)  program  compliance 
and  successful  implementation  of  any  of 
resident  self-sufficiency,  security  or 
independence  oriented  grants 
(including  those  listed  below)  awarded 
to  the  applicant  or  overseen  by  the 
Administrator.  Applicants  or 
Administrators  with  no  prior  experience 
in  operating  programs  that  foster 
resident  self-sufficiency,  security  or 
independence  will  receive  a  score  of  0 
on  this  factor.  The  applicant's  past 
experience  may  include  but  is  not 
limited  to  administering  the  following 
grants: 

(A)  The  Family  Investment  Center 
Program; 

(B)  The  Youth  Development  Initiative 
under  the  Family  Investment  Center 
Program; 

(C)  The  Youth  Apprenticeship 
Program; 

(D)  The  Apprenticeship 
Demonstration  in  the  Construction 
Trades  Program; 

(E)  The  Urban  Youth  Corps  Program; 

(F)  The  HOPE  1  Program; 

(G)  The  Public  Housing  Service 
Coordinator  Program; 

(H)  The  Public  Housing  Drug 
EUmination  Program;  and 

(I)  The  Youth  Sports  Program. 

(3)  Resident  and  Other  Partnerships 
(Maximum  Points:  30). 

In  assessing  this  factor,  HUD  will 
consider  the  following: 

(i)  Applicant  Partnership  with 
Residents  (Maximum  Points:  15):  The 
score  in  this  factor  will  be  based  on  the 
following: 

(A)  Overayy  Relationship/TOP 
Coordination  (Maximum  Points:  5):  For 
Family  Economic  Development  and 
Supportive  Services  Category 
applications,  the  score  in  this  factor  will 
be  based  on  the  extent  of  coordination 
between  the  applicant's  proposed  ED/SS 
program  and  any/all  existing  or 
proposed  TOP  programs  sponsored  by 
RAs  within  the  applicant's  jurisdiction. 
In  order  to  receive  a  high  score  the 
application  must  contain  a 
Memorandum(s)  of  Understanding 
(MOU)  that  describes  collaboration 
between  HA  staff  and  residents  on  all  of 
the  specific  components  related  to  the 
implementation  plans  of  both  the 
proposed  or  current  TOP  and  ED/SS 
Programs.  If  there  are  no  existing  and  no 
proposed  TOP  grants  within  the 
jurisdiction  of  the  applicant,  the  score 
for  this  factor  will  be  0.  Elderly  and 
Disabled  Supportive  Services  Category 
applications  will  not  be  scored  on  this 
criterion.  In  addition,  if  all  of  the 
resident  groups  eligible  to  apply  for 
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TOP  within  the  applicant's  jurisdiction 
have  already  received  TOP  grants  and 
wrill  have  completed  their  activities,  the 
appUcant  wrill  not  be  scored  on  this 
criterion. 

(B)  Resident  Involvement  in  ED/SS 
Activities  (Maximiun  Points:  10):  The 
score  in  this  factor  will  be  based  on  the 
extent  of  resident  involvement  in 
developing  the  proposed  ED/SS 
program  as  well  as  the  extent  of 
proposed  resident  involvement  in 
implementing  the  proposed  ED/SS 
program.  In  order  to  receive  a  high  score 
on  this  factor  the  applicant  must 
provide  documentation  that  describes 
the  involvement  of  residents  in  the 
planning  phase  for  this  program,  and  a 
commitment  to  provide  continued 
involvement  in  grant  implementation. 
In  order  to  receive  maximum  points  a 
memorandum  of  understanding  or  other 
written  agreement  between  the 
apphcant  and  the  appropriate  Resident 
Associations  must  be  included. 

(ii)  Other  Partnerships  (Maximum 
Points:  15):  The  score  in  this  factor  will 
be  based  on  the  successful  integration  of 
partners  into  implementation  of  the 
proposed  ED/SS  program.  In  order  to 
receive  a  high  score  an  applicant  must 
provide  a  signed  Memorandum  of 
Understanding  (MOU)  (or  other 
equivalent  signed  documentation 
provided  that  it  delineates  the  roles  and 
responsibilities  of  each  of  the  parties 
and  the  benefits  they  will  receive)  that 
delineates  specific  partnerships  related 
to  the  components  in  the 
comprehensive  plan.  In  assessing  this 
factor  HUD  will  examine  a  nimiber  of 
aspects  of  the  proposed  partnership 
including: 

(1)  The  appropriateness  of  the  level  of 
expertise  of  the  partners  related  to 
activities  proposed  in  the  application; 

(2)  The  soundness  of  the  division  of 
responsibilities/management  structure 
of  the  proposed  partnership  relative  to 
the  expertise  and  resources  of  the 
partners; 

(3)  The  extent  of  commitment  of  the 
partners  (time,  resources,  funds,  etc.); 
and 

(4)  The  extent  to  which  the 
partnership  as  a  whole  addresses  a 
broader  level  of  immet  resident  needs: 
the  extent  to  which  the  addition  of  the 
partners  provides  the  ability  to  meet 
needs  more  cost  effectively  or  efficiently 
than  the  applicant  or  its  partners  could 
achieve  individually  without  forming 
the  partnership. 

(5)  If  located  in,  or  serving  the 
population  of  a  federally  designated 
Empowerment  Zone  or  Enterprise 
community,  the  extent  to  which  the 
program  has  been  coordinated  with  the 


Empowerment  Zone  or  Enterprise 
Community  Strategic  Plan. 

(4)  Bonus  Points  (Maximum  Points: 
10):  Selection  as  a  Job  Plus 
Demonstration  Site — ^The  applicant  will 
receive  10  bonus  points  if  it  has  been 
selected  as  a  participant  in  the 
Department's  Jobs  Plus  demonstration 
proeram. 

(i)  Ranking  Procedures:  HUD  will 
divide  the  applicants  that  have 
complied  with  the  threshold 
requirements  and  possess  a  score  greater 
than  or  equal  to  the  minimum  score 
hsted  in  Section  V(a)(2)  of  this 
announcement  into  two  lists:  one  Ust  for 
PHA  appUcants  and  one  list  for  IHA 
appUcants.  The  applicants  on  these  two 
lists  will  further  be  ranked  in  two  lists 
based  upon  the  category  of  grant 
requested.  Headquarters  shall  fund  the 
apphcations  on  each  of  the  four  lists  in 
rank  order  pursuant  to  the  procedure 
outlined  in  Section  V(a)(2)  of  this 
announcement  utiUzing  the  funding 
allocated  to  PHAs  and  IHAs  respectively 
and  to  each  category  of  grant  (Family 
Economic  Development  and  Supportive 
Services  category  and  Elderly  and 
Disabled  Supportive  Services  category) 
in  Section  VI(a)(2)  of  this 
aimouncement.  If  there  are  insufficient 
apphcations  to  exhaust  the  funding  for 
a  category,  the  remaining  funds  will  be 
reallocated  to  the  other  category  v«thin 
the  separate  PHA  or  IHA  allocation. 
After  any  such  reallocation,  if  there  are 
insufficient  apphcations  to  exhaust  the 
funding  for  the  PHA  or  the  IHA 
allocation,  the  remaining  funds  v«ll  be 
reallocated  to  the  other  type  of  apphcant 
(PHA  or  IHA)  list.  If  such  a  reallocation 
occurs,  the  reallocated  amount  is  subject 
to  the  category  allocations  until  there 
are  insufficient  applfcations  to  exhaust 
the  funding  in  which  case  the  funds  can 
be  reallocated  to  the  other  category. 

(j)  General  Program  Requirements.  (1) 
Persons  participating  in  an  Elderly  or 
Disabled  Supportive  Services  category 
grant  program  shall  not  be  required  to 
provide  more  information  than  is 
necessary  to  participate  in  the  specific 
services  that  are  requested.  Any  and  all 
information  provided  to  a  service 
coordinator  or  service  provider  must  be 
kept  confidential.  Housing  Authority 
staff  are  prohibited  from  examining 
participant  medical  records  or 
requesting/obtaining  information  on  the 
extent  or  nature  of  a  participant's 
disability.  This  provision  shall  not 
prohibit  grantees,  service  coordinators 
and  service  providers  from  collecting 
information  reasonably  necessary  to 
maintain  complete  records  of  and  report 
on  program  activities  including:  the 
demographic  characteristics  of  people 
served,  the  kinds  of  services  provided 


and  the  results/outcomes  of  services 
provided. 

(2)  Grantees  are  required  to  attend 
HUD  sponsored  training  rpedfically 
designated  for  grantees  under  this 
program.  The  Department  intends  to 
offer  a  three  to  four  day  training  session 
v«thin  six  months  of  awarding  grants. 

Vn.  Tenant  Opportunity  Program  (TOP) 
NOFA 

(a)  Purpose  and  Description.  (1) 
Authority.  TOP  is  authorized  under 
section  20  of  the  1937  Act.  Section  20(a) 
states  that  "[tjhe  purpose  of  this  section 
[section  20)  is  to  encourage  increased 
resident  management  of^ublic  housing 
projects  *  •  •  [and  the  provision  of 
funding]  *  •  *  to  promote  formation 
and  development  of  resident 
management  entities."  Further,  section 
20(f)(1)  of  the  1937  Act  provides  that: 

(T]be  Secretary  shall  provide  financial 
assistance  to  resident  management 
corporations  or  resident  councils  that  obtain, 
by  contract  or  otherwise,  technical  assistance 
for  the  development  of  resident  management 
enUties,  including  the  formation  of  such 
entities,  the  development  jf  the  management 
capability  of  newly  formed  or  existing 
entities,  the  identification  of  the  social 
support  needs  of  residents  of  public  housing 
projects,  and  the  securing  of  such  support 

Section  20(f)(2)  designates  that 
financial  assistance  may  not  exceed 
$100,000  with  respect  to  any  pubUc  or 
Indian  housing  project.  HUD  has 
unplemented  section  20  at  24  CFR  part 
950,  subpart  O  (for  Indian  housing),  and 
part  964  (for  public  housing). 

(2)  Funding  Available.  This  NOFA 
makes  $12,975,000  available  for  awards 
to  pubhc  housing  Resident 
Associations.  $2  million  for  awards  to 
Resident  Organizations  and  Native 
American  Resident  Management 
Corporations  and  $5  million  for  awards 
to  intermediary  Resident  Organizations 
to  provide  technical  assistance  and 
training  activities  under  the  TOP 
program.  (3)  Program  Description,  (i) 
The  TOP  program  helps  meet  the  need 
in  many  communities  for  economic 
development  and  supportive  services. 
The  program  enables  resident  entities  to 
estabUsh  priorities,  based  on  the  efforts 
in  their  public  and  Indian  housing 
communities,  that  are  aimed  at 
furthering  economic  lift  and 
independence. 

(ii)  Technical  assistance  grants  are 
provided  by  the  Secretary  to  resident 
grantees  and  NROs/RROs/SROs 
(referred  to  as  Intermediary  Resident 
Organizations)  to  assist  residents  to 
improve  their  educational,  professional, 
and  economic  levels,  by  obtaining  skills 
which  will  make  them  more  employable  • 
in  the  local  community.  TOP  technical 
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assistance  grants  are  available  for  the 
development  of  resident  management 
entities,  including  the  formation  of  such 
entities,  the  development  of  the 
management  capability  of  newly  formed 
or  existing  entities,  the  identification  of 
the  social  support  needs  of  residents  of 
public  and  Indian  housing  projects  and 
the  securing  of  such  support. 

(b)  Eligible  applicants.  (1)  Basic  and 
Additional  Grants.  Funding  for  Basic 
and  Additional  Grants  under  this 
program  is  limited  to  the  following 
Resident  Associations  (RAs)  with  duly 
elected  boards:  Resident  Councils  (RCs). 
Resident  Management  Corporations 
(RMCs).  Resident  Organizations  (ROs). 
and  Native  American  Resident 
Management  Corporations.  This  year, 
the  following  restrictions  have  been 
placed  on  appUcant  eligibility  which 
differ  from  previous  years: 

(i)  HUD  no  longer  allows  for  the 
submission  of  city-wide/jurisdiction- 
wride  or  multiple  RA  applications  except 
for  Jurisdiction- Wide  Resident 
Organizations.  Subject  to  the  previous 
exception  for  Jurisdiction-Wide 
Resident  Organizations  only 
applications  which  represent  a  single 
development  may  apply.  Joint 
applications  of  any  sort  will  not  be 
considered  for  grant  awards. 

(ii)  HUD  no  longer  allows  for  the 
formation  of  Partnership  Paradigm 
Technical  Assistance  (PPTA) 
organizations  or  Technical  Assistance 
Organizations  (TAOs).  Therefore,  no        ' 
PPTA  or  TAO  applications  will  be 
considered  for  grant  awards. 

(iii)  Applicants  must  be  registered  as 
non-profit  corporations  with  501(c) 
status  or  have  applied  for  such  status. 

(2)  Intermediary  Grants.  Funding  for 
Intermediary  Grants  under  this  program 
is  limited  to  the  following  Intermediary 
Resident  Organizations  which  must  be 
registered  as  non-profit  corporations 
with  501(c)  status:  Jurisdiction-Wide 
Resident  Organizations,  Statewide 
Resident  Organizations  (SROs).  Regional 
Resident  Organizations  (RROs)  and 
National  Resident  Organizations 
(NROs). 

(c)  Eligible  Participants.  Residents  of 
conventional  public  or  Indian  housing 
are  eligible  to  participate  in  and/or 
receive  the  benefits  of  TOP  grant 
activities. 

(d)  Eligible  Gmnt  Amounts.  (1)  Basic 
Grants.  EUgible  Applicant  RAs  that  have 
not  previously  received  direct  TOP 
funding  or  assistance  from  an 
Intermediary  Resident  Organization  can 
receive  up  to  $100,000  in  grant  funds. 
The  $100,000  maximum  grant  amount 
of  Eligible  Applicants  that  have  received 
assistance  from  an  Intermediary 
Resident  Organizations  must  be  reduced 


by  the  value  of  the  assistance  that  they 
received  from  the  Intermediary  Resident 
Organization.  Intermediary  Resident 
Organizations  that  provide  assistance  to 
RAs  must  provide  the  value  of  the 
assistance  to  the  RA  upon  request. 

(2)  Additional  Grants.  Any  eligible 
RA  selected  for  a  Resident  Management 
(RM)  or  a  TOP  grant  in  FYs  1988-1995 
(including  a  mini  grant  for  start-up 
activities)  that  received  less  than  a  total 
of  $100,000  may  apply  for  an  Additional 
Grant,  provided  that  total  cumulative 
RM/TOP  funding  for  a  project  site, 
including  Citywide  or  Intermediary 
Grant  funds  benefiting  the  project,  does 
not  exceed  (including  previous  grants) 
the  total  statutory  maximum  of 
$100,000. 

(3)  Housing  Authority  jurisdiction 
Maximum.  The  amount  of  funding 
available  for  all  applicants  that  are  not 
Intermediary  Resident  Organizations, 
Resident  Organizations  or  Native 
American  Resident  Management 
Organizations  and  that  are  located 
within  the  jurisdiction  of  a  single 
housing  authority  is  limited  to  the 
following  amounts  based  on  the  size  of 
the  housing  authority. 

For  Housing  Authorities  with  one  to 
780  units  the  maximum  funding  amount 
is  $700,000. 

For  Housing  Authorities  with  781  to 
7,300  units  the  maximum  funding 
amount  is  $1,400,000. 

For  Housing  Authorities  with  more 
than  7,301  units  the  maximum  funding 
amoimt  is  $2,100,000. 

(4)  Intermediary  Grants.  Eligible 
Intermediary  Resident  Organizations 
may  apply  for  up  to  $250,000  except  for 
Jurisdiction-Wide  Resident 
Organizations  that  may  only  apply  for 
up  to  $100,000.  Intermediary  Resident 
O^anizations  must  list  in  their 
application  the  name  of  the  RAs  that 
will  receive  training  or  technical 
assistance,  and  submit  letters  of  support 
&om  each  entity  identified  in  the 
application.  The  intermediary  cannot 
list  RAs  that  have  already  received  RM/ 
TOP  grants  totaling  $100,000  and 
caimot  propose  to  provide  assistance  to 
a  given  project  that  would  result  in  the 
project  exceeding  its  statutory 
maximum  for  RM/TOP  funding. 

(5)  Grant  Limits,  (i)  For  all  years 
combined,  a  public  or  Indian  housing 
development  (a  "project")  may  receive  a 
maximum  of  $100,000  in  TOP  funds 
and/or  TOP  funded  assistance  by 
Intermediary  Resident  Organizations. 

(ii)  If  an  applicant  was  awarded  a  TOP 
grant  jointly  with  other  RAs  in  a 
previous  year,  HUD  will  prorate  the 
total  grant  awarded,  and  the  applicants 
can  apply  for  the  remaining  balances 


not  to  exceed  the  maximmn  of  $100,000 
per  public  or  Indian  housing  project. 

(e)  Eligible  and  Ineligible  Activities. 
(1)  Eligible  Activities.  Activities  for 
which  funding  under  this  NOFA  may  be 
provided  to  an  eligible  RA  or 
Intermediary  include  any  combination 
of,  but  are  not  limited  to,  the  following: 

(i)  Social  Support  Needs  (such  as  Self- 
Sufficiency  and  Youth  Initiatives) 
including: 

(A)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(B)  Training  in  management-related 
trade  skills,  computer  skills,  etc.; 

(C)  Management-related  employment 
training  and  coimseling  including  job 
search  assistance,  job  development 
assistance,  job  placement  assistance  and 
follow  up  assistance; 

(D)  Coordination  of  support  services 
including: 

(1)  child  care  services, 

(2)  educational  services  including 
remedial  education,  literacy  training, 
assistance  in  attaining  a  G^, 

(3)  vocational  training  including 
computer  training, 

(4)  health  care  outreach  and  referral 
services, 

(5)  meal  services  for  the  elderly  or 
persons  with  disabilities, 

(6)  personal  assistance  to  maintain 
hygiene/appearance  for  the  elderly  or 
persons  with  disabilities, 

(7)  housekeeping  assistance  for  the 
elderly  or  persons  with  disabilities, 

(8)  transportation  services, 

(9)  congregate  services  for  the  elderly 
or  persons  with  disabilities,  and 

(10)  case  management; 

(E)  Training  for  programs  such  as 
child  care,  early  childhood 
development,  parent  involvement, 
volimteer  services,  parenting  skills, 
before  and  after  school  programs; 

(F)  Training  programs  on  health, 
nutrition,  safety  and  substance  abuse; 

(G)  Workshops  for  youth  services 
including:  child  abuse  and  neglect 
prevention,  tutorial  services,  youth 
leadership  skills,  youth  mentoring,  peer 
pressiue  reversal,  Ufe  skills,  and  goal 
planning.  The  workshops  could  be  held 
in  partnership  with  community-based 
organizations  such  as  local  Boys  and 
Girls  Clubs,  ^TvlCA/YWCA,  Boy/Girl 
Scouts,  Campfire  and  Big  Brother/Big 
Sisters,  etc. 

(H)  Training  in  the  development  of 
strategies  to  successfully  implement  a 
youth  program.  For  example,  assessing 
the  needs  and  problems  of  the  youth, 
improving  youth  initiatives  that  are 
currently  active,  and  training  youth, 
housing  authority  staff,  resident 
management  corporations  and  resident 
councils  on  youth  initiatives  and 
program  activities;  and 
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(ii)  Resident  Management  Business 
Development  including: 

(A)  Training  related  to  resident- 
owned  business  development  and 
technical  assistance  for  job  training  and 
placement  in  RMC  developments; 

(B)  Technical  assistance  and  training 
in  resident  managed  business 
development  through: 

(1)  Feasibility  and  market  studies; 

(2)  Development  of  business  plans; 

(3)  Outreach  activities;  and 

(4)  Innovative  financing  methods 
including  revolving  loan  funds  and  the 
development  of  credit  luiions;  and 

(C)  Legal  advice  in  establishing  a 
resident  managed  business  entity. 

(iii)  Resident  Management: 

(A)  Training  residents,  as  potential 
employees  of  an  RMC,  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
project; 

(B)  Training  residents  with  respect  to 
fair  housing  requirements;  and 

(C)  Gaining  assistance  in  negotiating 
management  contracts,  and  designing  a 
long-range  planning  system. 

(iv)  Homeownership  Opportunity. 
Determining  feasibility  for 
homeownership  by  residents,  including 
assessing  the  feasibility  of  other  housing 
(including  HUD  owned  or  held  single  or 
multifamily)  affordable  for  purchase  by 
residents. 

(v)  Resident  Capacity  Building: 

(A)  Training  Board  members  in 
community  organizing,  Board 
development,  and  leadership  training; 

(B)  Determining  the  feasibiUty  of 
resident  management  enablement  for  a 
specific  project  or  projects;  and 

(C)  Assisting  in  the  actual  creation  of 
an  RMC,  such  as  consulting  and  legal 
assistance  to  incorporate,  preparing  by- 
laws and  drafting  a  corporate  charter. 

(vi)  General: 

(A)  Required  training  on  HUD 
regulations  and  policies  governing  the 
operation  of  low-income  public  housing 
including  contracting/procurement 
regulations,  financial  management, 
capacity  building  to  develop  the 
necessary  skills  to  assume  management 
responsibilities  at  the  project  and 
property  management; 

(B)  Pvirchasing  hardware,  i.e. 
computers  and  software,  office 
furnishings  and  supplies,  in  connection 
with  business  development.  Every  effort 
must  be  made  to  acquire  donated  or 
discounted  hardware; 

(C)  Training  in  accessing  other 
funding  sources;  and 

(D)  Hiring  trainers  or  other  experts.  By 
law,  resident  grantees  must  ensure  that 
all  training  is  provided  by  a  qualified 
public  or  Indian  housing  management 
specialist  (Consultant/Trainer),  HUD 


Headquarters  or  Field/ Area  ONAP  staff 
or  the  local  HA.  To  ensure  the 
successful  implementation  of  the  TOP 
Work  Plan  activities,  the  RAs  are 
required  to  determine  the  need  to' 
contract  for  outside  consulting/training 
services.  The  RA  and  the  HA  must 
jointly  select  and  approve  the 
consultant/trainer.  Each  RA  should 
make  maximum  use  of  its  HA, 
nonprofits,  or  other  Federal,  State,  local 
or  Tribal  government  resources  for 
technical  assistance  and  training  needs. 
The  amount  allowed  for  hiring  an 
individual  consultant  for  this  purpose 
shall  not  exceed  30  percent  of  the  total 
grant  award  or  $30,000,  whichever  is 
less.  The  amount  available  for  all 
individual  consultants  (not  including 
training  firms)  and  contracts  shall  not 
exceed  50%  of  the  grant  or  $50,000 
whichever  is  less.  HUD  Field  Offices  or 
AONAPs  will  monitor  this  process  to 
ensure  compliance  with  program  and 
OMB  requirements. 

(E)  Rental  or  lease  of  a  car,  van,  or  bus 
by  resident  grantees  to  attend  training; 

(F)  Stipends,  as  provided  in  this 
paragraph.  Trainees  and  TOP  program 
participants  of  a  RA  may  only  receive 
stipends  for  participating  in  or  receiving 
training  under  the  TOP  to  cover  the 
reasonable  costs  related  to  participation 
in  training  and  other  activities  in  the 
TOP  program,  subject  to  the  availabiUty 
of  funds.  The  stipends  should  be  used 
for  additional  costs  incurred  during  the 
training  programs,  such  as  child  care 
and  transportation  costs.  The  cost  of 
stipends  may  not  exceed  $200  per 
month  per  trainee  without  written  HUD 
authorization. 

(G)  Reimbursement  of  reasonable 
expenses  incurred  by  Officers  and  Board 
members  in  the  performance  of  their 
fiduciary  duties  and/ or  training  related 
to  the  performance  of  their  official 
duties. 

(H)  Travel  directly  related  to  the 
successful  completion  of  the  required 
TOP  Work  Plan.  All  grantees  must 
adhere  to  the  travel  policy  established 
by  HUD.  The  poUcy  sets  travel  costs  at 
a  maximimi  amount  of  $5,000  per  RA 
(not  applicable  to  intermediaries) 
without  special  HUD  approval. 

(I)  Child  care  expenses  for  individual 
staff  and  board  members,  in  cases  where 
staff  or  board  members  who  need  child 
care  are  involved  in  training-related 
activities  associated  with  grant  activities 
including  welfare-to-work  and 
economic  development  and  other  self- 
sufficiency  initiatives. 

(vii)  Administrative  costs  necessary 
for  the  implementation  of  grant 
activities.  Administrative  costs  are  not 
to  exceed  25%  of  the  grant  unless  the 
grantee  is  unable  to  obtain  the  services 


of  a  Contract  Administrator  without  cost 
in  which  case  administrative  costs  are 
not  to  exceed  30%  of  the  grant.  (Costs 
associated  with  the  functions  of  a 
Contract  Administrator  are  considered 
Administrative  costs  subject  to  the  cost 
Umitations  of  this  paragraph.) 
Appropriate  administrative  costs 
include,  but  are  not  limited  to,  the 
following  items  or  activities: 

(A)  Telephone,  computer,  printing, 
copying,  and  sundry  non-dwelling 
equipment  (such  as  office  supplies, 
software,  and  furniture).  A  grantee  must 
justify  the  need  for  this  equipment  in 
relationship  to  implementing  its 
approved  grant  activities. 

(B)  Grant  contract  and  financial 
management,  audit.  If  a  grantee  is 
unable  to  obtain  the  services  of  a 
Contract  Administrator  or  accountant 
without  charge,  the  cost  for  a  Contract 
Administrator  or  accountant  is  eligible. 
The  cost  for  an  independent  audit 
should  be  budgeted  separately  from  this 
item. 

(viii)  Technical  assistance  regarding 
any  other  service  and/or  resource, 
including  case  management  that  is 
proposed  by  appUcants  and  approved 
by  HUD. 

(2)  For  Intermediary  Grants  only,  (i) 
The  purpose  of  this  grant  is  to  provide 
training,  technical  assistance  and 
coordinate  linkages  to  appropriate 
supportive  services  for  pubUc  and 
Indian  housing  residents  who  have  not 
been  awarded  RM/TOP  funds  or  have 
received  awards  less  than  $100,000. 

(ii)  All  Intermediaries  must  be 
knowledgeable  and  adhere  to  all 
pohcies  that  relate  to  the  RA. 

(3)  Ineligible  Activities.  Ineligible 
items  or  activities  include,  but  are  not 
limited  to,  the  following: 

(i)  Entertainment,  including 
associated  costs  such  as  food  and 
beverages,  except  normal  per  diem  for 
meals  related  to  travel  performed  in 
connection  with  implementing  the  TOP 
Work  Plan.  (See  TOP  Travel  Notice  for 
more  specific  guidance.) 

(ii)  Purchase  or  rental  of  land  or 
buildings  (including  the  community 
facility)  or  any  improvements  to  land  or 
buildings. 

(iii)  Activities  not  directly  related  to 
the  welfare-to-work  initiatives  (e.g., 
lead-based  paint  testing  and  abatement 
and  operating  capital  for  economic 
development  activities). 

(iv)  Purchase  of  any  vehicle  (car,  van, 
bus,  etc.)  or  any  other  property,  other 
than  as  described  imder  section  VII(e)(l) 
(EUgible  Activities)  of  this  NOFA, 
unless  approved  by  HUD  Headquarters 
or  the  local  HUD  Field  Office  or 
AONAPs. 

(v)  Architectural  and  engineering  fees. 
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(vi)  Payment  of  salaries  for  routine 
project  operations,  such  as  security  and 
maintenance,  or  for  RA  staff,  except  that 
a  reasonable  amount  of  grant  funds  may 
be  used  to  hire  a  person  to  coordinate 
the  TOP  grant  activities  or  coordinate 
on-site  social  services. 

(vii)  Payment  of  fees  for  lobbying 
services. 

(viii)  Any  expenditures  that  are 
fraudulent,  wasteful  or  otherwise 
incurred  contrary  to  HUD  or  OMB 
directives. 

(ix)  Any  cost  otherwise  eligible  under 
this  NOFA  for  which  funds  are  being 
provided  from  any  other  source. 

(x)  Legal  fees  and/or  expenses  of  any 
sort  except  for  expenses  directly  related 
to  establishing  an  RA  as  a  501(c)  non- 
profit corporation  or  legal  advice 
directly  related  to  establishing  resident 
management  or  business  entities. 

(xi)  Entertainment  equipment  such  as 
televisions,  radios,  stereos,  and  VCRs.  A 
waiver  of  this  item  may  be  granted  by 
the  HUD  Field  Office  or  AONAP  if 
funding  is  being  utiUzed  specifically 
and  explicitly  for  the  purposes  of 
establishing  a  business  directly  related 
to  radio,  television  or  film  or  some  other 
form  of  technical  conmiunication,  and 
equipment  is  being  utilized  for  training 
of  residents  or  RAs.  All  such  waivers 
must  be  authorized  in  writing  by  the 
HUD  Field  Office  or  AONAP  before 
purchases  may  be  made. 

(4)  For  Intermediaries  Only.  In 
addition  to  the  other  ineligible  activities 
listed  in  this  NOFA,  intermediaries 
cannot  provide  training  and  technical 
assistance  to  RAs  that  have  received 
TOP  funds  of  $100,000  or  that  would 
result  in  exceeding  the  statutory  ceiling 
by  providing  more  than  $100,000  of 
training  or  technical  assistance  to  a 
given  project  site. 

(f)  Term  of  Grant.  All  funds  must  be 
expended  within  36  months  after 
effective  date  of  grant  agreement.  Grant 
implementation  progress  must  be 
evident  and  documented  within  the  first 
six  months  of  grant  award.  Grantees 
must  have  completed  all  but  grant 
closeout  activities  within  30  months 
after  the  effective  date  of  the  grant 
agreement.  Grant  terms  may  not  be 
extended  without  substantial  good 
cause  (circumstances  reasonably 
imforeseen  and  reasonably  beyond  the 
grantee's  control)  and  subject  to  HUD 
approval.  All  extensions  or  waivers  to 
this  time  frame  must  be  authorized  by 
the  HUD  Field  Office  or  AONAP  in 
writing.  Funds  not  utilized  during  this 
time  frame  are  subject  to  cancellation 
and  recapture. 

(g)  Program  Requirements — Threshold 
Criteria.  The  following  threshold 
requirements  are  considered  essential 


for  an  application  to  be  complete  and 
acceptable  for  rating  and  ranking: 

(1 1  General  Submission  Requirements. 
(i)  A  complete  appUcation  as  prescribed 
in  the  Application  Kit  must  be 
submitted  to  the  appropriate  field  office 
by  the  deadline  as  specified  in  this 
NOFA. 

(ii)  Needs  Assessment  Report.  A 
Needs  Assessment  Report  dealing  with 
the  proposed  recipient  population  that 
contains,  at  minimiun,  sections 
containing  statistical  or  survey 
information  on  the  needs  of  the 
recipient  population  and  an 
identification  of  resources  to  meet  the 
needs. 

(iii)  Two  Year  Workplan.  A  Two  Year 
Work  Plan  Linked  to  a  Resident  Self- 
Sufficiency  or  Independent  Living 
Strategy:  These  plans  must,  at 
minimum,  include  the  following: 

(A)  Sections  discussing  TOP  specific 
program  goals,  objectives,  strategies, 
performance  measures,  staffing, 
timetable,  and  budget.  The  timetable 
must  show  that  the  plan  can  be 
implemented  within  24  months. 

(B)  Sections  describing  how  activities 
and  performance  standards  are  targeted 
to  meet  needs  which  are  identified  in 
the  needs  assessment,  and  advance  a 
resident  self-sufficiency  and/or 
independent  living  strategy,  as 
appropriate  for  resident  composition. 

(C)  Evidence  that  the  proposed  TOP 
program  has  been  coordinated  with  and 
supports  the  housing  authority's  efforts 
to  increase  resident  self-sufficiency  and 
is  coordinated  and  consistent  with  the 
State  or  Tribal  Welfare  Plan. 

(2)  Focus  on  Residents  Affected  by 
Welfare  Reform.  The  appUcation  must 
contain  written  evidence  provided  by 
the  HA  to  the  RA  that  at  least  75%  or 
more  of  the  public  or  Indian  housing 
residents  to  be  included  in  the  proposed 
program  are  affected  by  the  welfare 
reform  legislation,  including  TANF 
recipients,  legal  immigrants,  and 
disabled  SSI  recipients. 

(3)  Partnership  between  the  Resident 
Association  and  the  Housing  Authority. 
(i)  The  appUcation  must  contain  a 
signed  MOU  between  the  RA  and  the 
HA  which  describes  the  specific  roles, 
responsibiUties  and  activities  to  be 
undertaken  between  the  two  entities. 

(ii)  The  MOU,  at  a  minimiun,  must 
identity  the  principal  parties  (i.e.  the 
name  of  the  HA  and  RA),  the  terms  of 
the  agreement  (expectations  or  terms  for 
each  party),  and  an  indication  that  the 
agreement  pertains  to  the  support  of  the 
RA  TOP  grant  application.  This 
doaunent  is  the  basis  for  foundation  of 
the  relationship  between  the  RA  and 
HA.  It  must  be  precise  and  outline  the 
specific  duties  and  objectives  to  be 


accompUshed  under  the  grant.  All 
MOUs  must  be  finaUzed,  dated  and 
signed  by  duly  authorized  officials  of 
both  the  RA  and  HA  upon  submission 
of  the  application.  A  sample  MOU  will 
be  provided  in  the  Application  Kit. 

(lii)  This  threshola  requirement  is  not 
appUcable  to  Intermediary  Resident 
Oraanization  applicants. 

(4)  Accessible  Community  Facility. 
The  applicant  must  provide  evidence 
(e.g.,  through  an  executed  use  agreement 
and/or  in  the  MOU  with  the  HA)  that  a 
preponderance  of  the  proposed 
activities  will  be  administered  at 
community  facilities  in  or  within  easy 
access  of  the  property  represented  by 
the  RA  within  nine  months  of  the  grant 
award.  If  units  have  to  be  converted 
from  dwelling  use  into  a  community 
faciUty  or  the  facility  is  to  be 
constructed,  the  appUcant  must  submit 
a  plan  for  the  conversion  or 
construction  that  provides  for  adequate 
resourcing  and  a  time  schedule.  If  the 
proposed  community  facility  is  to  be 
provided  by  an  entity  other  than  the 
applicant,  \he  application  must  include 
an  agreement  with  the  proper  authority 
(owner  or  operator  of  the  site)  for  use  of 
the  proposed  facility.  These  facilities 
and  these  programs  must  be  accessible 
to  persons  with  disabiUties.  The  center 
must  also  offer  other  types  of  services 
such  as  education,  employment 
readiness/placement,  child  care,  health 
and  other  appropriate  social  services  to 
prepare  and  support  the  participating 
residents'  efforts.  Ln  the  case  of 
applications  for  programs  to  be 
implemented  for  the  primary  benefit  of 
residents  in  housing  that  is  dispersed  in 
a  rural  setting,  the  appUcant  must 
provide  evidence  that  participants  will 
have  access  to  transportation  to  the 
community  faciUty  that  is  convenient. 
This  community  facility  requirement 
also  shall  not  apply  to  reverse 
community  activities  that  provide 
transportation  to  jobs  that  are  distant 
bom  the  dwellings  of  participants. 

(5)  Contract  Administrator.  Unless 
HUD  or  an  Independent  PubUc 
Accountant  has  determined  that  the 
appUcant's  financial  management 
system  and  prociu^ment  procedures 
comply  with  24  CFR  part  84,  the 
application  must  contain  evidence  that 
the  RA  will  use  the  services  of  a 
Contract  Administrator  in  administering 
the  grant.  Troubled  HAs  are  not  eligible 
to  be  Contract  Administrators.  In  the 
event  that  an  appUcant  is  unable  to 
obtain  the  services  of  a  Contract 
Administrator  without  having  to  pay  for 
the  services  the  Contract  Administrator 
would  provide,  the  applicant  may  enter 
into  an  agreement  with  a  capable  entity 
(e.g.,  subrecipient)  to  serve  the  function 
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of  a  Contract  Administrator.  If  an 
applicant  selects  such  an  option,  the 
applicant  would  either  have  to  follow 
the  competitive  procurement 
procedures  established  in  24  CFR  part 
84  or  alternatively  select  a  proposed 
Contract  Administrator  subject  to  the 
following  terms  and  conditions  without 
being  subject  to  the  competitive 
procurement  requirements  of  24  CFR 
part  84.  First  the  applicant  must  enter 
into  a  written  agreement  with  the 
proposed  Contract  Administrator  that 
would  not  obligate  the  applicant  to  pay 
the  proposed  Contract  Administrator 
any  compensation  for  expenses  incurred 
in  advance  of  the  applicant  entering  into 
a  grant  agreement  with  HUD.  In  cases 
where  the  Contract  Administrator  is  the 
HA,  the  contract  administration 
responsibilities  can  be  incorporated  into 
the  MOU  discussed  in  paragraph  (g)(3) 
above.  This  requirement  does  not  apply 
to  Intermediary  Resident  Organization 
applicants. 

16)  Applicant  Non-Profit  Status  and 
Democratic  Board  Elections.  The 
applicant  must  provide: 

U)  Evidence  that  the  applicant  is 
registered  as  a  nonprofit  corporation 
with  501(c)  or  (for  RAs  other  than 
Intermediary  Resident  Organizations) 
has  applied  for  501(c)  status;  and 

(ii)  For  RAs  other  than  Intermediary 
Resident  Organizations.  Certification  of 
the  RA  board  election  as  required  by 
HUD,  notarized  by  the  local  HA  and/or 
an  independent  third-party  monitor. 

(7)  Compliance  with  Current 
Programs.  The  applicant  must  provide 
certification  on  the  format  provided  in 
the  Application  Kit  that  it  is  not  in 
default  at  the  time  of  application 
submission  with  respect  to  any  previous 
HUD  funded  grant  programs  the 
applicant  has  received. 

18)  Automated  Capability.  The 
application  must  provide  certification 
that  the  applicant  will  secure  access  to 
on-line  computer/INTERNET  capability 
as  a  means  of  communication  with  HUD 
on  grant  matters. 

(9)  Audit  Findings  and  Equal 
Opportunity  Requirements.  An 
applicant  caimot  have  unresolved, 
outstanding  Inspector  General  audit 
findings,  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  Field  Office  management  review 
findings  relating  to  discriminatory 
housing  practices.  In  addition,  the 
applicant  must  be  in  compliance  with 
civil  rights  laws  and  equal  opportunity 
requirements.  An  applicant  will  be 
considered  to  be  in  compliance  if: 

(i)  As  a  result  of  formal  administrative 
proceedings,  there  are  no  outstanding 
findings  of  noncompliance  with  civil 
rights  laws  or  the  applicant  is  operating 


in  compliance  with  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance; 

(ii)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  or  the 
applicant  demonstrates  that  it  is 
operating  in  compliance  with  a  court 
order,  or  implementing  a  HUD-approved 
tenant  selection  and  assignment  plan  or 
compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance; 

(iii)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations; 

,     (iv)  HUD  has  not  deferred  application 
processing  by  HUD  under  Title  VI,  the 
Attorney  General's  Guidelines  (28  CFR 
50.3)  and  HUD's  Title  VI  regulaUons  (24 
CFR  1.8)  and  procedures  (HUD 
Handbook  8040.1)  (PHAs  only]  or  under 
Section  504  and  HUD's  implementing 
regulations  (24  CFR  8.57)  [PHAs  and 
IHAsI; 

(v)  There  is  no  pending  civil  rights 
suit  brought  against  the  applicant  by  the 
Department  of  Justice;  and 

(vi)  There  is  no  unresolved  charge  of 
discrimination  against  the  applicant 
issued  by  the  Secretary  under  section 
810(g)  of  the  Fair  Housing  Act,  as 
implemented  by  24  CFR  103.400. 

(10)  Applicants  which  are 
Intermediary  Resident  Organizations 
must  list  in  the  application  the  name  of 
the  RAs  that  will  receive  training, 
technical  assistance  and/or  coordinated 
supportive  services  and  must  provide 
letters  of  support  from  each  entity 
identified  in  the  application.  The 
intermediary  can  not  list  RAs  that  have 
been  previously  awarded  Resident 
Management  and/or  TOP  funds  at  the 
maximum  limit  of  $100,000. 

(h)  Selection  Factors.  Each 
application  for  a  grant  award  that  is 
submitted  in  a  timely  manner,  as 
specified  in  the  Application  Kit,  to  the 
local  HUD  field  office  or  AONAP  as 
applicable  and  that  otherwise  meets  the 
threshold  and  other  requirements  of  this 
NOFA  will  be  evaluated  competitively 
using  a  point  scale. 

The  number  of  points  that  an 
application  receives  will  depend  on 
how  well  it  addresses  the  selection 
factors  described  below.  An  application 
must  receive  a  score  of  at  least  75  points 
out  of  the  maximum  of  100  points  that 
may  be  awarded  imder  this  competition 
to  be  eligible  for  funding.  Unless 
specifically  noted  below,  Intermediary 
Resident  Organization  applicants  will 
be  scored  based  on  the  same  factors  as 
those  generally  applicable  to  the  TOP 
program. 

Applications  for  the  Tenant 
Opportunities  Program  activities  will  be 
scored  on  the  following  factors: 


[1]  Quality  of  the  TOP 
Implementation  Plan  (Maximum  Points: 
40). 

In  assessing  this  factor,  HUD  wrill 
consider  the  following: 

(i)  Needs  Assessment  (Maximum 
Points:  10):  HUD  will  award  up  to  5 
points  based  on  the  quality  and 
comprehensiveness  of  the  needs 
assessment  docimient.  Intermediary 
Resident  Organizations  will  receive 
points  under  this  Needs  Assessment 
factor  (as  outlined  b^ow)  based  on  the 
assessment  of  needs  and  resources  for 
each  of  the  project  sites  the 
Intermediary  Resident  Organization 
proposes  to  assist  as  well  as  the  goals, 
objectives  and  strategies  for  those  sites. 
In  order  to  obtain  maximum  points,  this 
document  must  contain  statistical  data 
and  other  information  which  provides: 

(A)  A  thorough  socioeconomic  profile 
of  the  eligible  residents  in  relationship 
to  PHA-wide  and  national  public  and 
Indian  housing  data  on  residents: 

[1)  Who  are  on  TANF,  SSI.  or  other 
fixed  income  arrangements; 

[2]  In  job  training,  entrepreneurship, 
or  community  service  programs; 

[3)  Who  are  employed. 

(4)  Specific  information  should  be 
provided  on  training,  contracting  and 
employment  through  the  HA. 

(B)  An  assessment  of  the  current 
service  delivery  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
services,  the  location  of  services,  and 
community  facilities  currently  in  use; 

(ii)  Viability  and  comprehensiveness 
of  the  strategies  to  address  the  needs  of 
residents  (Maximum  Points:  15):  (A) 
The  score  in  this  factor  will  be  based  on 
the  extent  and  comprehensiveness  of 
the  training  and  related  services  that 
will  be  provided  as  well  as  the  extent 
that  the  proposed  training  and  related 
services  will  contribute  to  providing  for 
umnet  resident  needs  identified  in  the 
reouired  Needs  Assessment  Report. 

(B)  To  receive  a  high  score  applicants 
must  provide  a  comprehensive 
description  of  how  the  proposed  plan 
provides  training  and  related  services 
that  specifically  address  the  successful 
transition  from  wel&re  to  work  of  non- 
elderly  families  and  the  achievement  of 
independence  of  elderly  families  and 
persons  with  disabilities.  To  obtain 
maximum  points  the  training  and 
related  services  must  be  located  in  the 
community  facility  and  be  available  as 
needed  by  the  eligible  residents. 

(C)  Intermediary  Resident 
Organizations  will  receive  points  under 
this  Viability  and  Comprehensiveness 
factor  (as  outlined  above)  based  on  the 
training  and  related  services  for  each  of 
the  project  sites  the  Intermediary 
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Resident  Organization  proposes  to 
assist. 

(iii)  Proposed  program  staffing 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  extent  to 
which  the  applicant's  proposed  staffing 
in  support  of  the  program  is  suited  to 
accomplishing  the  program's  objectives 
in  terms  of  the  appropriateness  of  staff 
skills,  assignments  and  levels.  In  order 
to  receive  a  high  score  an  applicant 
must  provide  a  comprehensive 
description  of  who  will  provide  the 
training  and  related  services  and  how 
the  training  and  related  services 
identified  will  be  delivered.  This  should 
include  an  organizational  chart, 
proposed  staff/other  resources/ 
consultants  proposed,  and  a  discussion 
of  coordination  among  various  services 
providers. 

(iv)  Budget  appropriateness/efficient 
use  of  grant  funds  (Maximum  Points:  5): 
The  score  in  this  factor  will  be  based  on 
the  following: 

(A)  Detailed  Budget  Break-Out:  The 
extent  to  which  the  application  includes 
a  detailed  budget  break-out  for  each 
budget  category  in  the  SF-424A. 

(Bj  Reasonable  administrative  costs: 
The  extent  to  which  the  appUcation 
includes  reasonable  administrative  costs 
within  the  administrative  cost  ceiling. 
(C)  Budget  Efficiency:  The  extent  to 
which  the  application  requests  funds 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  the  goals  and 
objectives  and  the  estimated  costs  to  the 
government  are  reasonable  in 
relationship  to  the  anticipated  results, 
(v)  Reasonableness  of  the  timetable 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  speed  at 
which  the  applicant  can  realistically 
accomplish  the  goals  of  the  proposed 
TOP  program.  To  receive  a  high  score, 
the  applicant  must  demonstrate  that  the 
proposed  timetable  for  all  components 
of  the  proposed  program  is  reasonable 
(i.e.  a  given  task  is  allotted  the  amount 
of  time  it  would  normally  take  to 
accomplish  such  a  task)  and  that  the 
applicant  can  accomplish  the  proposed 
implementation  plan  objectives  within 
the  24  month  time  limit.  The  applicant 
must  also  demonstrate  that  a  substantial 
portion  of  their  proposed  program  will 
be  implemented  within  6  months  of 
receiving  grant  funds. 

(2)  Adequacy  of  Managerial /Fiscal 
Structure  for  Administering  and 
Coordinating  the  Services  to  Meet  the 
Needs  (Maximum  Points:  30). 

In  assessing  this  factor,  HUD  will 
consider  the  following: 

(i)  Program  Administration 
(Maximum  Points:  5):  The  score  in  this 
factor  will  be  based  on  the  soundness  of 
the  proposed  management  of  the 


proposed  TOP  program.  In  order  to 
receive  a  high  score  an  applicant  must 
provide  a  clear  description  of  the  project 
management  structure,  including  the 
use  of  a  contract  administrator  if 
applicable.  The  narrative  must  provide 
a  description  of  how  any  partner 
organizations  relate  to  the  program 
adhninistrator  as  well  as  the  lines  of 
authority  and  accountability  among  all 
components  of  the  proposed  program. 

(iij  Fiscal  Management  (Maximimi 
Points:  5):  The  score  in  this  factor  will 
be  based  on  the  soundness  of  the 
applicant's  proposed  fiscal 
management.  In  order  to  receive  a  high 
score  an  applicant  must  provide  a 
comprehensive  description  of  the  fiscal 
management  structure,  including  but 
not  limited  to  budgeting,  fiscal  controls 
and  accounting.  The  application  must 
clearly  describe  the  staff  responsible  for 
fiscal  management,  and  the  processes 
and  timetable  for  implementation 
during  the  proposed  grant  period. 

(iii)  Program  Assessment  (Maximum 
Points:  5):  The  score  in  this  factor  wrill 
be  based  on  the  soundness  of  the 
applicant's  plan  to  assess  the  success  of 
its  proposed  TOP  program  both  at  the 
completion  of  the  program  and  during 
program  implementation.  In  order  to 
receive  a  high  score  the  application 
must  contain  a  comprehensive 
description  of  the  program  assessment 
system  (including  staff  designated  for 
the  program  quality  controls),  program 
evaluation  and  performance  measures 
(including  use  of  automated  systems  for 
collecting  the  program  data),  and 
timetable  for  vmdertaking  this  activity. 
Guidance  on  the  preparation  of 
performance  measures  will  be  contained 
in  the  Application  Kit.  The  p)erformance 
measures  must  be  related  to  the  goals 
and  objectives  of  the  proposed  program 
and  may  include  but  not  be  limited  to 
the  following: 

(A)  Number  of  residents  successfully 
completing  job  training  or  beginning 
businesses; 

(B)  Nimiber  of  residents  receiving 
supportive  services  (specified  by  type  of 
service); 

(C)  Number  of  community  facilities 
used  for  welfare  to  work  or  other  self- 
sufficiency/independence  efforts;  and 

(D)  Number  of^community 
partnerships  executed  in  support  of  self- 
sufficiency  for  residents. 

(iv)  Applicant/ Administrator  Track 
Record/Capability  (Maximum  Points: 
15):  In  assessing  this  factor.  HUD  will 
consider  the  soundness  of  the  prior 
experience  of  the  Applicant  and  the 
Contract  Administrator  (if  applicable)  in 
successfully  carrying  out  resident 
services  programs  designed  to  assist 
residents  in  increasing  their  self- 


sufficiency,  security  or  independence.  A 
high  score  is  received  if  the  Applicant 
or  Administrator  can  demonstrate 
compliance  and  successful 
implementation  (i.e.  completion  of  grant 
implementation  plan  tasl^)  of  prior 
resident  services  programs.  Applicants 
and  Contract  Administrators  with  no 
prior  experience  in  operating  programs 
that  foster  resident  self-sufficiency, 
security  or  independence  will  receive  a 
score  of  0  on  this  factor. 

(3)  Partnerships  (Maximims  Points: 
30).  In  assessing  this  factor.  HUD  will 
consider  the  following: 

(i)  Housing  Authority-Resident 
Association  Partnership  (Maximum 
Points:  10):  (A)  The  score  in  this  factor 
will  be  based  on  the  extent  of 
coordination  between  the  applicant's 
proposed  TOP  program  and  any/all 
existing  or  proposed  HA  resident 
services  programs  that  assist  residents 
in  increasing  their  self-sufficiency, 
security  or  independence.  In  order  to 
receive  a  high  score  the  application 
must  contain  an  MOU  (between  the  HA 
and  the  RA)  which  describes 
collaboration  between  HA  staff  and 
residents  on  all  of  the  specific 
components  related  to  the 
implementation  plans  of  both  the 
proposed  TOP  program  and  the  resident 
services  programs  of  the  housing 
authority. 

(B)  Intermediary  Resident 
Organizations  will  receive  points  under 
this  Housing  Authority-Resident 
Association  Program  Partnership  factor 
based  on  the  extent  to  which  the 
Intermediary  Resident  Organization  can 
demonstrate  that  the  housing  authorities 
for  each  of  the  project  sites  the 
Intermediary  Resident  Organization 
proposes  to  assist  have  agreed  to 
support  and  coordinate  their  efforts 
with  those  of  the  Intermediary  Resident 
Organization  in  assisting  the  project 
site. 

(ii)  Other  Partnerships  (Maximum 
Points:  15):  The  score  in  this  factor  will 
be  based  on  the  successful  integration  of 
partners  into  implementation  of  the 
proposed  TOP  program.  In  order  to 
receive  a  high  score  an  applicant  must 
provide  an  MOU  or  other  equivalent 
documentation  that  delineates  specific 
partnerships  related  to  the  components 
in  the  comprehensive  plan.  In  assessing 
this  factor  HUD  will  examine  a  number 
of  aspects  of  the  proposed  partnership 
including: 

(A)  The  appropriateness  of  the  level  of 
expertise  of  the  partners  related  to 
activities  proposed  in  the  application; 

(B)  The  soundness  of  the  division  of 
responsibilities/management  structure 
of  the  proposed  partnership  relative  to 
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the  expertise  and  resources  of  the 
partners; 

(C)  The  extent  of  commitment  of  the 
partners  (time,  resources,  funds,  etc.); 
and 

(D)  The  extent  to  which  the 
partnership  as  a  whole  addresses  a 
broader  range  of  resident  needs:  the 
extent  to  which  the  addition  of  the 
partners  provides  the  ability  to  meet 
needs  more  cost  effectively  or  efficiently 
than  the  applicant  or  its  partners  could 
achieve  individually  without  forming 
the  partnership. 

(5)  If  located  in,  or  serving  the 
population  of  a  federally  designated 
Empowerment  Zone  or  Enterprise 
Community,  the  extent  to  which  the 
program  has  been  coordinated  with  the 
Empowerment  Zone  or  Enterprise 
Community  Strategic  Plan. 

(iii)  Resident  Involvement  (Maximum 
Points:  5).  (A)  The  score  in  this  factor 
will  be  based  on  the  extent  of  resident 
involvement  in  developing  the  proposed 
TOP  program  as  well  as  the  extent  of 
proposed  resident  involvement  in 
implementing  the  proposed  TOP 
program.  In  order  to  receive  a  high  score 
on  this  factor  the  applicant  must 
provide  verifiable  documentation  which 
describes  the  involvement  of  affected 
residents  in  the  planning  phase  for  this 
program,  and  a  conunitment  by  the 
Resident  Association  to  provide 
continued  involvement  in  grant 
implementation.  In  order  to  receive 
maximiun  points  the  application  must 
contain  a  resolution  from  the 
appropriate  RA(s)  which  includes 
signatures  fi-om  the  resident  community. 

(B)  Intermediary  Resident 
Organizations  wiU  receive  points  under 
this  Resident  Involvement  factor  based 
on  the  demonstrated  level  of 
coordination  of  efforts  between  the  RA 
for  each  of  the  project  sites  the 
Intermediary  Resident  Organization 
proposes  to  assist  and  the  Intermediary 
Resident  Organization.  Higher  points 
will  be  awarded  to  the  extent  that  RAs 
proposed  to  be  assisted  have  taken  the 
preliminary  steps  to  be  ready  to  take 
advantage  of  the  assistance  proposed  for 
their  site  by  the  Intermediary  Resident 
Organization.  For  example,  the  RA  for 
the  proposed  site  has  organized  itself 
and  selected  its  leadership  and  obtained 
basic  training  from  the  HA  or  other 
conmiunity  organizations. 

(4)  Bonus  Points  (Maximum  Points: 
5):  The  applicant  may  receive  up  to  5 
bonus  points  based  on  the  following 
factor: 

(i)  Leveraging  Community  Resources 
(Maximum  Points:  5):  The  appUcant 
may  receive  a  maximum  of  5  extra 
points  if  the  budget  can  show  that 
outside  resources  (including  other 


existing  Federal,  state,  local.  Tribal, 
pubUc,  non-profit,  and/or  private 
resources)  are  to  be  utilized  in  this 
proposed  program.  The  maximum 
number  of  points  can  be  provided  if  the 
applicant  can  demonstrate  that  the  total 
amount  of  the  resources  (including  in- 
kind  contributions  of  personnel,  space 
and/or  equipment)  equals  the  amount 
proposed  in  this  grant  application. 

(i)  General  Program  Requirements.  (1) 
Travel  Policy.  All  TOP  grantees  must 
adhere  to  the  travel  policy  established 
by  HUD.  All  travel  must  be  in  complete 
compliance  with  PIH  Notice  96-18, 
Travel  Policy  for  Resident  Management/ 
Tenant  Opportunities  Program  Grantees. 
The  policy  ensures  that  all  travel  funded 
unaer  TOP  is  directed  toward  the 
successful  completion  of  the  required 
TOP  Work  Plan/Performance  Standards. 
The  travel  policy  sets  a  maximum 
amount  of  $5,000  over  the  2-  to  3-year 
period  of  the  grant.  Requests  for  funds 
beyond  the  Umit  of  $5,000  must  be 
approved  by  the  local  HUD  Office. 

(2)  TOP  Orientation.  Grantees  are 
required  to  attend  HUD  sponsored 
training  specifically  designated  for 
grantees  under  this  program.  The 
E)epartment  intends  to  offer  a  three  to 
four  day  training  session  within  six 
months  of  awarding  grants.  If  the 
grantee's  grant  agreement  is  executed 
and  the  organization  is  properly 
established  in  the  Line  of  (iedit  Control 
System/Voice  Response  System 
(LOCCS/VRS),  the  grantee  must  draw 
down  the  total  amoimt  needed  to  attend 
the  training.  If  the  grantee's  grant 
agreement  is  not  executed  and  the 
organization  is  not  properly  established 
in  the  LOCCS/VRS,  the  grantee  may 
request  the  HA  to  advance  the 
organization  the  total  amount  needed  to 
attend  the  HUD  orientation  training 
The  grantee  must  reimburse  the  HA 
when  the  organization  is  properly 
established  in  the  LOCCS/VRS. 

(3)  Procurement  of  Trainers  and 
Consultants.  To  ensure  the  successful 
implementation  of  the  TOP  Work  plan 
activities,  RAs  are  required  to  determine 
the  need  to  contract  for  outside 
consulting/training  services.  The  RA 
and  HA  must  jointly  select  the 
consultant/trainer  in  accordance  with 
appUcable  procurement  requirements 
and  with  approval  by  the  local  HUD 
Field  Office  or  AONAP.  Each  RA  should 
make  maximum  use  of  the  resources 
provided  by  the  following  entities  for 
technical  assistance  and  training  needs: 

(i)  has; 
(ii)  Nonprofits; 

(iii)  Educational  institutions;  and 
(iv)  Federal,  State,  local  or  Tribal 
government  institutions. 


(4)  Computer  Capability.  RAs  must 
have  access  to  computer  capability  and 
access  to  the  INTERNET  and  electronic 
mail  and  must  make  such  access 
available  to  resident  beneficiaries  for 
TOP  training  and  supportive  service 
activities. 

(5)  Training  Requirements.  All 
grantees  must  adhere  to  the  following 
training  requirements: 

(i)  RA  grantees  are  required  to  have 
training,  and  intermediary  grantees  are 
requested  to  provide  training,  in  the 
areas  listed  below.  The  amount  and 
scope  of  training,  however,  will  depend 
on  their  RA's  goals.  For  example,  the 
training  required  to  assiune  property 
management  is  more  extensive  than  the 
training  needed  to  establish  a 
landscaping  enterprise.  The  required 
training  areas  are: 

(A)  HUD  regulations  and  policies 
governing  the  operation  of  low-income 
housi^,  which  includes: 

(1)  T^e  part  900  series  of  24  CFR; 

(2)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  HUD's  implementing 
regulations  at  24  CFR  part  135  or  in  the 
case  of  programs  in  Native  American 
jurisdictions  Indian  preference 
requirements  as  stated  in  950.175;  and 

(3)  The  applicable  dvil  rights  laws  as 
implemented  for  pubUc  housing  (24 
CFR  part  964)  and  Indian  housing  (24 
CFR  part  950). 

(B)  Financial  management,  including 
budgetary  and  accoimting  principles 
and  techniques,  in  accordance  with 
Federal  guidelines,  including: 

(A)  (1)  OMB  Circulars  A-110  (and 
HUD  s  implementing  regulations  at  24 
CFR  part  84)  and  A-122,  which  contain 
Federal  administrative  requirements  for 
grants;  and 

(2)  OMB  Circular  A-133  (and  HUD's 
implementing  regulations  at  24  CFR  part 
48),  which  relates  to  audit  requirements 
for  nonprofit  organizations; 

(C)  Capacity  building  to  develop  the 
necessary  skills  to  become  economically 
self-sufficient. 

(D)  Organizational  planning  and 
development  leadership  training  and 
development  skills. 

(E)  Interviewing  skills,  effective 
communication  skills,  and  proper  attire 
in  the  workforce,  specifically  as  it 
relates  to  the  skills  being  taught. 

(ii)  Each  grantee  must  ensure  that  the 
training  is  provided  by  a  quaUfied 
bousing  management  speciafist 
(Consultant/Trainer)  or  the  local  HA. 
The  total  allowed  to  assist  in  hiring  an 
individual  consultant  shall  not  exceed 
50  percent  of  the  total  grant  award  or 
$50,000,  whichever  is  less. 

(jj  Ranking  Procedures:  For  the  TOP 
program.  Headquarters  will  rank 
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applicants  that  have  complied  with  the 
threshold  requirements  and  possess  a 
score  greater  than  or  equal  to  the 
minimum  score  in  three  lists  based 
upon  the  type  of  applicant 
(Intermediary  Resident  Organization 
applicants  vs.  applicants  that  are  either 
Resident  Organizations  or  Native 
American  Resident  Management 
Corporations  vs.  Resident  Association 
(RA)  applicants  that  do  not  fall  within 
either  of  the  previous  two  categories] 
pursuant  to  Section  V(a)(2)  of  this 
announcement.  Using  the  Resident 
Association  list  (not  including 
Intermediary  Resident  Organizations, 
etc.),  Headquarters  will  select  the 
highest  ranking  applications  from  each 
housing  authority  jurisdiction  until  the 
funds  available  for  that  jurisdiction  are 
exhausted.  In  the  event  of  a  tie  score 
HUD  will  follow  the  procedure  outlined 
in  Section  V(a)(iv)(2)  of  this 
announcement.  HUD  will  then  compile 
the  Ust  of  the  higher  ranking 
applications  from  each  jurisdiction  that 
do  not  exhaust  the  funding  available  for 
the  housing  authority  jurisdiction  and 
array  them  from  highest  to  lowest  score 
on  one  National  list.  Headquarters  shall 
separately  fund  the  remaining 
applications  on  all  three  separate  lists 
(the  Intermediary  Resident  Organization 
list,  the  Resident  Organization/Native 
American  Resident  Management 
Corporation  list  and  the  Resident 
Association  list  exclusive  of  the  other 
two  categories)  in  rank  order  pursuant 
to  the  procedure  outlined  in  Section 
V(a)(2)  of  this  announcement  utilizing 
the  funding  allocated  to  each  type  of 
applicant  in  Section  V(a)(2)  of  this 
aimouncement.  At  the  completion  of  the 
process,  there  will  be  a  separate  list  of 
awardees  corresponding  to  the  separate 
rank  order  lists.  If  there  are  insufficient 
applications  to  exhaust  the  funding  for 
either  the  Intermediary  Resident 
Organization  applicants  list  or  the 
applicants  that  are  either  Resident 
Organizations  or  Native  American 
Resident  Management  Corporations  list 
(or  for  both  lists),  the  remaining  funds 
will  be  reallocated  to  the  list  for  the 
other  type  of  applicant  (Resident 
Associations  that  do  not  fall  within  the 
first  two  categories).  If  there  are 
insufficient  apphcations  to  exhaust  the 
funding  for  the  Resident  Associations 
that  do  not  fall  within  the  first  two 
categories,  the  remaining  funds  will  be 
reallocated  to  the  Ust  for  Intermediary 
Resident  Organization  applicants  first 
and  then  if  funds  remain  to  the  list  for 
either  Resident  Organizations  or  Native 
American  Resident  Management 
Corporations. 


Vin.  Findings  and  Certificatioiu 

The  following  findings  and 
certifications  are  applicable  to  both  the 
TOP  and  ED/SS  Programs: 

Paperwork  Reduction  Act.  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  numbers  2577-0087  (TOP)  and 
2577-021 1(ED/SS).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Environmental  Impact.  The  ED/SS  ^ 
and  TOP  NOFAs  do  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  the  ED/SS 
and  TOP  NOFAs  are  categorically 
excluded  frxjm  environmental  review 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321). 

Federalism  Executive  Order.  The 
General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  NOFA  vrill  not 
have  substantial,  direct  effects  on  states, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibiUties  between 
them  and  other  levels  of  government. 
This  notice  announces  the  avmlability 
of  funds  to  provide  economic 
development  opportunities  and 
supportive  services  to  residents  of 
public  and  Indian  housing  and  other 
low-income  families.  It  will  not  have  an 
effect  on  the  relationship  between  the 
Federal  Government  and  the  states  or 
their  political  subdivisions. 

Prohibition  of  Advance  Disclosure  of 
Funding  Decisions.  HUD's  regulation 
implementing  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  aimounced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 
HUD  employees  involved  in  the 
review  of  the  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 


information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  ethics  related 
questions  should  contact  HUD's  Ethics 
Law  Division  (202)  708-3815.  (This  is 
not  a  toll-free  number.) 

Section  102  of  the  HUD  Reform  Act- 
Documentation,  Access,  and  Disclosure. 
Section  102  of  the  Department  of 
Housing  and  Urban  Elevelopment 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4.  subpart  A.  published  on  April  1, 
1996  (61  FR  1448).  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14.  1992  (57  FR  1942),  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  appUcable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(a)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
begirming  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  vsrill  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(b)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
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this  NOFA  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Ulterior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  Section  1352  (the  Byrd 
Amendment)  and  to  the  provisions  of 
the  Lobbying  Disclosure  Act  of  1995, 
Pub.  L.  104-65  (December  19,  1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  apphcants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistjmce,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
apphes  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  ntiist 
be  submitted.  The  certifications  and  the 
SF-LLL  are  included  in  the  appUcation 
package. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Niunber  is  14.853. 

Dated:  June  2, 1997. 
Kavia  Daanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Appendix — Names,  Addresses  and 
Telephone  Numbers  of  the  Local  HUD 
Offices  and  Offices  of  Native  American 
Programs  Accepting  Applications  for  the 
Economic  Development  and  Supportive 
Services  Grant  Program 

New  Engfand 

Connecticut  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  First  Floor,  330 
Main  Street,  Hartford,  CT  06106-1860, 
Telephone  No.  (203)  240-^523 

Massachusetts  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Thomas 
P.  O'Neill,  Jr.,  Federal  Building,  10 
Causeway  Street,  Boston,  MA  02222-1092, 
Telephone  No.  (617)  565-5634 

New  Hampshire  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Norris 
Cotton  Federal  Building,  275  Chestnut 
Street,  Manchester,  NH  03101-2487, 
Telephone  No.  (603)  666-7681 

Rhode  Island  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Sixth 
Floor.  10  Weybosset  Street,  Providence,  RI 
02903-3234,  Telephone  No.  (401)  528- 
5351 

New  York/New  Jersey 

New  Jereey  State  Office,  Attention:  Director, 
Office  of  Public  Housing.  One  Newark 


Center,  Thirteenth  Floor,  Newark,  NJ 
07102-5260,  Telephone  No.  (202)  622- 
7900 

New  York  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  26  Federal  Plaza, 
Suite  3237,  New  York,  NY  10278-0068, 
Telephone  No.  (212)  264-6500 

Buffalo  Area  Office,  Attention:  Director. 
Office  of  Public  Housing,  Lafayette  Court, 
Fifth  Floor,  465  Main  Street,  Buffalo,  NY 
14203-1780,  Telephone  No.  (716)  846- 
5755 

Mid-Atlantic 

District  of  Columbia  Office,  Attention: 
Director,  Office  of  Public  Housing  820  First 
Street,  NE,  Washington,  DC  20002-4205, 
Telephone  No.  (202)  275-9200 

Maryland  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  City  Crescent 
Building,  5tb  Floor,  10  South  Howard 
Street,  Baltimore,  MD  21201-2505, 
Telephone  No.  (410)  962-2520 

Pennsylvania  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  The 
Wanamaker  Building,  100  Penn  Square 
East,  Philadelphia,  PA  19107-3390, 
Telephone  No.  (215)  656-0576  or  0579 

Virginia  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  The  3600  Centre, 
3600  West  Broad  Street,  P.O.  Box  90331, 
Richmond,  VA  23230-0331,  Telephone  No. 
(804)  278-4507 

West  Virginia  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  405 
Capitol  Street,  Suite  708,  Charleston,  WV 
25301-1795,  Telephone  No.  (304)  347- 
7000 

Pittsburgh  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  339  Sixth 
Avenue,  Sixth  Floor,  Pittsburgh,  PA 
15222-2515,  Telephone  No.  (412)  644- 
6571 

Sou  theast/Caribbean 

Alabama  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Beacon  Ridge 
Tower,  Suite  300,  600  Beacon  Parkway, 
West,  Birmingham,  AL  35209-3144, 
Telephone  No.  (205)  290-7617 

Caribbean  Office,  Attention:  Director,  Office 
of  Public  Housing,  New  San  Juan  Office 
Building,  159  Carlos  E.  Chardon  Avenue, 
Room  305,  San  Juan,  PR  00918-1804, 
Telephone  No.  (809)  766-6121 

Georgia  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Richard  B. 
Russell  Federal  Building,  75  Spring  Street, 
SW,  Atlanta,  GA  30303-3388,  Telephone 
No.  (404)  331-5136 

Kentucky  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  601  West 
Broadway,  P.O.  Box  1044,  Louisville,  KY 
40201-1044,  Telephone  No.  (502)  582- 
5251 

Mississippi  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Doctor  A.H. 
McCoy  Federal  Building,  Suite  910, 100 
West  Capitol  Street,  Jackson,  MS  39269- 
1016,  Telephone  No.  (601)  965-5308 

North  Carolina  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Koger 
Building,  2306  West  Meadowview  Road, 
Greensboro,  NC  27407-3707,  Telephone 
No.  (910)  547-4001 

South  Carolina  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Strom 


TffUrmond  Federal  Building,  1835 
Assembly  Street,  Columbia,  SC  29201- 
2480,  Telephone  No.  (803)  765-5592 

Tennessee  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  251  Cumberland 
Bend  Drive,  Suite  200,  Nashville,  TN 
37228-1803,  Telephone  No.  (615)  736- 
5213 

Jacksonville  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Southern  Bell 
Tower,  Suite  2200,  301  West  Bay  Street, 
Jacksonville,  FL  32202-5121,  Telephone 
No.  (904)  232-2626 

Knoxville  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  John  J.  Duncan 
Federal  Building,  Third  Floor,  710  Locust 
Street,  Knoxville,  TN  37902-2526. 
Telephone  No.  (615)  545-4384 

Midwest 

Illinois  State  Office,  Attention:  Director. 
Office  of  Public  Housing,  Ralph  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507, 
Telephone  No.  (312)  353-5680 

Indiana  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  151  North 
Delaware  Street,  Suite  1200,  Indianapolis, 
IN  46204-2526,  Telephone  No.  (317)  226- 
6303 

Michigan  State  Office,  Attention:  Director, 
Office  of  Public  Housing.  Patrick  V. 
McNamara  Federal  Building,  477  Michigan 
Avenue,  Detroit,  MI  48226-2592, 
Telephone  No.  (313)  226-7900 

Miimesota  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  220  Second 
Street,  South,  Minneapolis,  MN  55401- 
2195,  Telephone  No.  (612)  370-3000 

Ohio  State  Office,  Attention:  Director,  Office 
of  Public  Housing,  200  North  High  Street, 
Columbus,  OH  43215-2499,  Telephone  No. 
(614) 469-5737 

Wisconsin  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Suite  1380, 
Henry  S.  Reuss  Federal  Plaza,  310  West 
Wisconsin  Avenue,  Suite  1380, 
Milwaukee,  WI  53203-2289,  Telephone 
No.  (414)  297-3214 

Cincinnati  Area  Office,  Attention:  Director. 
Office  of  Public  Housing,  525  Vine  Street, 
Suite  700,  Cincinnati,  OH  45202-3188, 
Telephone  No  (513)  684-2533 

Qeveland  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Renaissance 
Building,  Fifth  Floor,  1350  Euclid  Avenue, 
Cleveland,  OH  44115-1815,  Telephone  No. 
(216)  522-4058 

Grand  Rapids  Area  Office,  Attention: 
Director,  Office  of  Public  Housing,  50 
Louis  Street,  N.W.— Third  Floor,  Grand 
Rapids,  MI  49503,  Telephone  No.  (616) 
456-2127 

Southeast 

Arkansas  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  TCBY  Tower,  425 
West  Capitol  Avenue.  Little  Rock,  AR 
72201-3488,  Telephone  No.  (501)  324- 
5931 

Louisiana  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  501  Magazine 
Street,  Ninth  Floor,  New  Orleans,  LA 
70130,  Telephone  No.  (504)  589-7233 

Oklahoma  State  Office.  Attention:  Director, 
Office  of  Public  Housing,  500  West  Main 


Street.  Oklahoma  City,  OK  73102,         *■ 
Telephone  No.  (405)  553-7559 

Texas  State  Office,  Attention;  Director,  Office 
of  Public  Housing,  1600  Throckmorton, 
Post  Office  Box  2905,  Fort  Worth,  TX 
76113-2905,  Telephone  No.  (817)  885- 
5401 

Houston  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Norfolk  Tower, 
Suite  200,  2211  Norfolk,  Houston,  TX 
77098-4096,  Telephone  No.  (713)  834- 
3274 

San  Antonio  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Washington 
Square  800  Dolorosa,  San  Antonio,  TX 
78207^563,  Telephone  No.  (210)  229- 
6800 

Great  Plains 

Iowa  State  Office.  Attention:  Director,  Office 
of  Public  Housing,  Federal  Building,  Room 
29.  210  Walnut  Street.  Des  Moines,  lA 
50309-2155,  Telephone  No.  (515)  284- 
4512 

Kansas/Missouri  State  Office,  Attention: 
Director,  Office  of  Public  Housing, 
Gateway  Tower  II,  Room  200,  400  State 
Avenue.  Kansas  City,  KS  66101-2406, 
Telephone  No.  (913)  551-5462 

Nebraska  State  Office.  Attention:  Director. 
Office  of  Public  Housing.  Executive  Tower 
Centre  10909  Mill  Vallev  Road,  Omaha,  NE 
68154-3955,  Telephone" No.  (402)  492- 
3100 

St.  Louis  Area  Office,  Attention:  Director. 
Office  of  Public  Housing.  Robert  A.  Young 
Federal  Building  50  Louis.  N.W.,  Third 
Floor,  St.  Louis,  MO  63103-2836. 
Telephone  No.  (314)  539-6512 

Rocky  Mountains 

Colorado  State  Office.  Attention:  Director. 
Office  of  Public  Housing.  633— 17th  Street 
12th  Floor.  Denver.  CO  80202-3607. 
Telephone  No.  (303)  672-5440 

Pacific/Hawaii 

Arizona  State  Office.  Attention:  Director, 
Office  of  Public  Housing.  2  Arizona  Center, 
Suite  1600,  400  North  Fifth  Street, 
Phoenix,  AZ  85004-2361,  Telephone  No. 
(602)  379-^434 


California  State  Office.  Attention:  Director, 
Office  of  Public  Housing,  Phillip  Burton 
Federal  Building  and  U.S.  Courthouse  450 
Golden  Gate  Avenue,  Ninth  Floor,  San 
Francisco.  CA  94102-3448,  Telephone  No. 
(415)  556-^752 

Hawaii  State  Office,  Attention:  Director. 
Office  of  Public  Housing,  Seven  Waterfront 
Plaza.  Suite  500,  500  Ala  Moana 
Boulevard,  Honolulu,  HI  96813-4918, 
Telephone  No.  (808)  522-6175 

Los  Angeles  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  AT&T  Center  611 
West  6th  Street,  Suite  800,  Los  Angeles,  CA 
90017-3127,  Telephone  No.  (213)  894- 
8000  ext.  3500 

Sacramento  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  777  12th  Street, 
Suite  200,  Sacramento,  CA  95814-1997, 
Telephone  No.  (916)  551-1351 

Northwest/Alaska 

Alaska  State  Applicants  submit 
applications  to  the  Washington  State  Office 
in  Seattle,  WA  (see  below): 

Oregon  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  400  Southwest 
Sixth  Avenue,  Suite  700,  Portland,  OR 
97204-1596,  Telephone  No.  (503)  326- 
2519 

Washington  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Seattle  Federal 
Office  Building,  Suite  200,  909  1st  Avenue, 
Seattle,  WA  98104-1000,  Telephone  No. 
(206) 220-5101 

Office  of  Native  American  Program  Offices 

Serves  East  of  the  River  (Including  all  of 
Minnesota) 

Eastern  Woodlands  Office  of  Native 
American  Programs,  Attention: 
Administrator.  Office  of  Native  American 
Programs.  Metcalfe  Federal  Building,  77 
West  lackson  Boulevard,  Chicago,  IL 
60604-3507,  Telephone  No.  (800)  735- 
3239  (Toll  Free!  or  (312)  886-3539 

Serves:  Louisiana.  Missouri.  Kansas, 
Oklahoma  and  Eastern  Texas 

Southern  Plains  Office  of  Native  American 
Programs,  Attention:  Administrator,  Office 


of  Native  American  Programs,  500  West 
Main  Street,  Suite  400.  Oklahoma  City,  OK 
73102,  Telephone  No.  (405)  553-7525 

Serves:  Colorado,  Montana,  The  Dakotas, 
Nebraska,  Utah  and  Wyoming 

Northern  Plains  Office  of  Native  American 
Programs.  Attention:  Administrator,  Office 
of  Native  American  Programs,  First 
Interstate  Tower  North.  633  17th  Street, 
Denver,  CO  80202-3607,  Telephone  No. 
(303)  672-5465 

Serves:  California,  Nevada,  Arizona  and  New 
Mexico 

Southwest  Office  of  Native  American 
Programs,  Attention:  Administrator,  Office 
of  Native  American  Programs.  Two 
Arizona  Center,  Suite  1650,  400  North 
Fifth  Street,  Suite  1650,  Phoenix,  AZ 
85004-2361,  Telephone  No.  (602)  379- 
4156 
or 

Albuquerque  Division  of  Native  American 
Programs,  Albuquerque  Plaza,  201  3rd 
Street,  Suite  1830.  Albuquerque,  NM 
87102-3368.  Telephone  No.  (505)  766- 
1372 

Serves:  Iowa.  Washington.  Idaho  and  Oregon 

Nortnwest  Office  of  Native  American 
Programs.  Attention:  Administrator.  Office 
of  Native  American  Programs,  909  1st 
Avenue.  Suite  300.  Seattle,  WA  98104- 
1000,  Telephone  No.  (206)  220-5270 

Serves:  Alaska 

Alaska  Office  of  Native  American  Programs, 
Attention:  Administrator,  Office  of  Native 
American  Programs,  University  Plaza 
Building,  949  East  36th  Avenue.  Suite  401, 
Anchorage,  AK  99508-4399.  Telephone 
No.  (907)  271-4633 

Serves:  National 

Office  of  Native  American  Programs,  1999 
Broadway,  Suite  3390.  Box  90.  Denver,  CO 
80302,  Telephone  No.  (303)  675-1600 
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OrriCc  Or  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

4d  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
'>policability  of  Cost  Accounting 
;  -■  ^  ^ards  Coverage 

agency:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  0MB. 
action:  Final  rule. 

SUMMARY:  The  Cost  Accounting 
Standards  (CAS)  Board  is  revising  the 
applicability  criteria  for  application  of 
CAS  to  negotiated  Federal  contracts. 
This  rulemaking  is  authorized  pursuant 
to  Section  26  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
§  422.  The  Board  is  taking  action  on  this 
topic  to  adjust  CAS  applicability 
requirements  in  accordance  with 
Section  4205  of  Pub.  L.  104-106,  the 
"Federal  Acquisition  Reform  Act  of 
1996." 

EFFECTIVE  DATE:  This  rule  is  effective 
June  6,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  July  29,  1996,  the  Cost  Accounting 
Standards  Board  (CASB)  issued  an 
interim  rule  with  request  for  comment, 
61  FR  39360,  implementing  Section 
4205  of  Pub.  L.  104-106,  the  "Federal 
Acquisition  Reform  Act  of  1996" 
(FARA),  also  known  as  the  "Clinger- 
Cohen  Act".  This  law  amends  41  U.S.C. 
§  422(f)(2)(B)  to  revise  clause  (i)  and 
delete  clause  (iii).  The  phase  "contracts 
or  subcontracts  where  the  price 
negotiated  is  based  on  established 
catalog  or  market  prices  of  commercial 
items  sold  in  substantial  quantities  to 
the  general  public"  has  been  replaced 
with  the  phase  "contracts  or 
subcontracts  for  the  acquisition  of 
commercial  items."  The  CAS  Board  is 
today  finalizing  it  interim  applicability 
regulations,  solicitation  provision  and 
contract  clauses  in  recognition  of  this 
change.  As  amended,  firm  fixed-price 
contracts  and  subcontracts  as  well  as 
fixed- price  contracts  and  subcontracts 
with  economic  price  adjustment 
(provided  that  adjustments  are  not 
based  on  actual  costs  incurred),  for  the 
acquisition  of  commercial  items  (see  48 
CFR,  Chap.  1,  Part  12)  will  be  exempt 
from  CAS  requirements.  This  exemption 
(b)(6)  supersedes  all  other  exemptions 


for  the  acquisition  of  commercial  items 
under  9903.201-2. 

To  accomplish  these  changes,  the 
Board  is  finalizing  the  interim 
amendments  to  Section  9903.201- 
l(b)(6).of  its  rules.  Additionally,  the 
interim  solicitation  provision  found  at 
9903.201-3,  the  contract  clauses  at 
9903.201-4,  and  the  definition  found  at 
9903.301  are  finalized  to  reflect  this 
change. 

The  Conference  Report  to  Pub.  L. 
104-106  directs  the  CAS  Board,  in 
consultation  with  the  Director  of  the 
Defense  Contract  Audit  Agency,  to  issue 
guidance,  consistent  with  commercial 
accounting  systems  and  practices,  to 
ensure  that  contractors  appropriately 
assign  costs  to  commercial  item 
contracts,  other  than  firm  fixed-price 
commercial  item  contracts.  At  the 
present  time,  however,  conunercial  item 
contracts  are  limited  by  regulation  to  the 
firm  fixed-price  and  fixed-price  with 
economic  price  adjustment  (FPEA) 
variety.  The  Board  recognizes  that  one 
of  the  three  varieties  of  FPEA  contracts 
authorized  for  use  provides  for 
adjustment  of  price  based  upon  actual 
incurred  costs  for  labor  and  material. 
Consequently,  in  order  to  reconcile  the 
Conference  Report  language  with  the 
expansion  of  this  CAS  exemption  to 
cover  FPEA  contracts,  the  Board's 
exemption  for  FPEA  contracts  does  not 
include  those  contracts  where 
adjustment  is  based  on  actual  costs 
incurred  (see  FAR  16.203-l(b)). 

The  Board's  inquiry  of  a  number  of 
Federal  procuring  agencies,  including 
the  Department  of  Defense,  has 
indicated  that  FPEA  contracts  with 
adjustments  based  on  actual  costs 
incurred  are  rarely,  if  ever,  used  (DOD 
could  not  identify  any  contract  awards 
of  this  type  that  had  been  made  in  the 
last  year).  Accordingly,  after  further 
consideration  and  review  of  this  issue, 
the  Board  has  concluded  that 
development  of  the  requested  guidance 
should  appropriately  await  the  time 
when  other  than  firm  fixed-price  or 
fixed-price  with  economic  price 
adjustment  commercial  item  contracts 
are  authorized,  or  until  another  need  for 
such  guidance  arises.  At  the  time  that  a 
need  arises  for  guidance  to  address  the 
allocation  of  costs  to  other  than  firm 
fixed-price  or  fixed-price  with  economic 
price  adjustment  commercial  item 
contracts  as  exempted  by  this  rule,  the 
Board  will,  of  course,  pursue  the 
development  of  guidance  to  address  the 
issue. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  Public 
Law  96-511,  does  not  apply  to  this 
rulemaking,  because  this  rule  imposes 


no  paperwork  burden  on  offerors, 
affected  contractors  and  subcontractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,etseq. 

C.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  rule  on 
contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  final  rule 
will  not  result  in  the  promulgation  of  a 
"major  rule"  under  the  provisions  of 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

D.  Public  Comments 

This  final  rule  is  based  upon  the 
Board's  interim  rule  that  was  issued  on 
July  29, 1996,  61  FR  39360.  Six  public 
comments  were  received,  including  five 
timely  comments,  and  one  late 
comment.  The  comments  received  and 
the  Board's  actions  taken  in  response 
thereto  are  summarized  below: 

Comment:  Four  commenters, 
representing  industry  associations,  the 
private  bar  and  Government,  supported 
the  issuance  of  the  interim  rule. 

Response:  The  Board  thanks  the 
commenters  for  their  supportive 
comments. 

Comment:  Two  commenters  opposed 
the  rule.  They  stated  that  there  was  no 
cost  accounting  basis  for  the  rule.  These 
commenters  argued  that  whether  a 
contract  was  subject  to  DAS  should  be 
dependent  on  the  size  of  the  contract 
(dollar  amount)  and  whether  contractor 
cost  information  had  been  submitted  to 
assist  or  support  contract  negotiations  or 
contract  pricing,  and  not  the  product 
description  or  nomenclature  used  to 
describe  the  Government's  intended 
purchase;  i.e.,  a  "commercial  item". 

Response:  The  Board  believes  that  the 
commenters  raise  valid  conceptual 
accounting  concerns.  However, 
inasmuch  as  Congress  has  given  the 
Board  what  it  believes  to  be  direction  to 
create  this  new  CAS  exemption,  the 
Board  believes  it  would  be  remiss  if  it 
were  not  to  implement  the 
Congressional  initiative.  In  addition,  the 
Board  believes  that  the  absence  of  any 
agency  audit  clause  from  "commercial 
item"  contracts  renders  an 
enforceability  and  compliance  scheme 
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for  CAS.  as  applied  to  this  contract  type, 
a  moot  issue. 

Comment:  Three  commenters, 
including  the  private  bar,  objected  to  or 
questioned  the  Board's  procedural 
process  for  issuing  an  interim  rule.  Two 
of  the  three  commenters  believe  that  the 
Board  must  use  its  statutory  "four-step" 
rulemaking  process  in  issuing  the  new 
exemption.  Another  commenter 
requested  a  more  specific  explanation  of 
the  authority  for  issuance  of  the  interim 
rule. 

Response:  The  Board  agrees  that  it 
would  normally  have  processed  a  new 
regulatory  exemption  to  CAS  coverage 
in  accordance  with  the  "four-step" 
rulemaking  process  normally 
appertaining  to  CAS  rules.  However,  in 
this  specific  instance,  the  Board  believes 
that  it  was  following  Congressional 
direction,  as  embodied  in  new  statutory 
language  contained  in  FARA,  increasing 
the  subject  CAS  exemption.  In  this 
instance,  in  which  a  statutory 
authorization  has  changed,  the  Board 
believes  that  it  is  merely  implementing 
a  Congressional  initiative  with  respect 
to  CAS.  As  such,  the  Board  regards  the 
new  statutory  language  as  representing 
a  specific  circumstance  that  creates  an 
exception  to  the  Board's  regular  "four- 
step"  rulemaking  process. 

Comment:  Two  commenters, 
representing  industry  associations, 
recommended  that  the  Board  authorize 
contracting  officers  to  waive  all  CAS 
requirements,  for  sJl  commercial  item 
contracts,  entered  into  since  October  13, 
1994,  the  date  of  enactment  of  the 
Federal  Acquisition  Streamlining  Act 
(FASA),  Pub.  L.  103-355. 

Response:  The  Board  believes  that  the 
present  CAS  exemption  for  commercial 
item  contracts,  as  well  as  the  agency 
CAS  waiver  authority  that  was 
previously  in  effect  prior  to  the 
promulgation  of  the  interim  rule,  were 
sufficient  to  address  CAS  commercial 
item  contracting  issues  under  both 
FASA  and  FARA.  In  this  regard,  the 
Board  notes  that  the  effective  date  of  the 
interim  rule  was  some  five  months  prior 
to  the  effective  date  of  the  commercial 
item  contracting  changes  made  in  the 
FAR  as  a  result  of  the  enactment  of 
FARA.  In  addition,  the  Board  is 
unaware  of  any  contracts  in  which  CAS 
has  served  as  an  impediment  with 
respect  to  the  acquisition  of  commercial 
items  since  the  effective  date  of  the 
FASA  commercial  item  contracting  rule 
on  October  1,  1995. 

Comment:  Two  commenters, 
representing  Government  and  the 
private  bar,  recommended  that  the  CAS 
commercial  item  exemption  be 
expanded  to  include  both  firm  fixed- 
price  contracts  and  fixed-price  contracts 


with  economic  price  adjustment  (FPEA). 
These  commenters  pointed  out  that  only 
these  two  contract  types  are  authorized 
for  the  acquisition  of  commercial  items. 

Response:  The  Board  agrees  with  the 
commenters.  However,  the  Board  again 
notes  that  the  Conference  Report  to  Pub. 
L.  104-106  directs  the  CAS  Board,  in 
consultation  with  the  Director  of  the 
Defense  Contract  Audit  Agency,  to  issue 
guidance,  consistent  with  commercial 
accounting  systems  and  practices,  to 
ensure  that  contractors  appropriately 
assign  costs  to  commercial  item 
contracts,  other  than  firm  fixed-price 
conunercial  item  contracts.  In 
promulgating  the  interim  rule,  the  Board 
chose  not  to  issue  this  guidance,  at  the 
present  time,  on  the  basis  that  it  is 
unnecessary,  provided  that  the  CAS 
commercial  item  exemption  is  limited 
to  firm  fixed-price  commercial  item 
contracts. 

However,  the  Board  is  also  persuaded 
that  failure  to  include  FPEA  contracts 
within  the  CAS  commercial  item 
exemption  might  tend  to  contract  rather 
than  expand  the  intent  of  the  Board's 
previous  "catalog  or  market  price" 
exemption  for  commercial  items  that 
was  in  effect  prior  to  the  passage  of 
FARA.  Moreover,  the  Board  recognizes 
that  one  of  the  three  varieties  of  FPEA 
contracts  authorized  for  use,  provides 
for  adjustment  of  price  based  upon 
actual  incurred  costs  for  labor  and 
material.  In  order  to  reconcile  the 
Conference  Report  language  with  the 
expansion  of  this  CAS  exemption  to 
cover  FPEA  contracts,  the  Board  is 
expanding  the  exemption  provided  in 
the  interim  rule  to  include  a  CAS 
exemption  for  FPEA  contracts,  provided 
that  price  adjustments  are  not  based  on 
actual  costs  incurred  (see  FAR  16.203- 
1(b)).  The  Board  believes  that  this 
approach  to  FPEA  contracts  comports 
with  both  the  intent  of  the  statute  and 
the  Conference  Report  by  expanding  the 
CAS  commercial  item  exemption  to 
FPEA  contracts  in  a  manner  that  will 
avoid  the  allocation  of  costs  to  cost 
objectives  based  on  actual  contractor 
inciured  costs. 

List  of  Subiects  in  48  CFR  Part  9903 

Costs  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  9903  which  was 
published  at  61  FR  39360  on  July  29, 
1996,  is  adopted  as  a  final  rule  with  the 
following  changes: 


PART  9903— CONTRACT  COVERAGE 

Subpart  9903.2— CAS  Program 
Requirements 

1.  The  authority  citation  for  part  9903 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 

Authority:  Pub.  L.  100-679, 102  SUt  4056, 
41U.S.C.  §422. 

2.  Section  9903.201-1  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  9903.201  -1    CAS  applicability. 

*  •         •         •         • 

(b)*   *   • 

(6)  Firm  fixed-priced  and  fixed-price 
with  economic  price  adjustment 
(provided  that  price  adjustment  is  not 
based  on  actual  costs  incurred)  contracts 
and  subcontracts  for  the  acquisition  of 
commercial  items. 

*  •         •        *        • 

3.  Section  9903.201-4  is  amended  by 
revising  the  clause  heading  and 
paragraph  (d)  of  the  clause  entitled  Cost 
Accounting  Standards;  and  by  revising 
paragraph  (d)(1)  of  the  clause  entitled 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  to  read  as  follows: 

§9903.201-4    Contract  clauses. 

•  •        •        •        • 

Cost  Accounting  Standards 

(May  1997) 

•  •         •         •         • 

(d)  The  contractor  shall  include  in  all 
negotiated  subcontracts  which  the  Contractor 
enters  into,  the  substance  of  this  clause, 
except  paragraph  (b),  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  CAS  in  efiect  on  the  subcontractor's 
award  date  or  if  the  subcontractor  has 
submitted  cost  or  pricing  data,  on  the  date  of 
final  agreement  on  price  as  shown  on  the 
subcontractor's  signed  Certificate  of  Current 
Cost  or  Pricing  Data.  If  the  subcontract  is 
awarded  to  a  business  unit  which  pursuant 
to  9903.201-2  is  subject  to  other  types  of 
CAS  coverage,  the  substance  of  the 
applicable  clause  set  forth  in  9903.201-4 
shall  be  inserted.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  SSOO.OOO,  except  that  the 
requirement  shall  not  apply  to  negotiated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 

(End  of  clause) 


Disclosure  and  Consistency  of  Cost 
Accounting  Practices 

(May  1997} 


(d)*  •  • 

(1)  If  the  subcontract  is  awarded  to  a 
business  unit  which  pursuant  to  9903.201—2 
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is  subject  to  other  types  of  CAS  coverage,  the 
substance  of  the  applicable  clause  set  forth  in 
9903.201-4  shall  be  inserted. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN:  1018-AE14 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Migratory  Game  Bird 
Hunting  Regulations;  Notice  of 
Meetings 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  supplemental. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  in  an  earlier  document  to 
establish  annual  hunting  regulations  for 
certain  migratory  game  birds  for  the 
1997-98  hunting  season.  This 
supplement  to  the  proposed  rule 
provides  the  regulatory  schedule; 
announces  a  special  meeting  to  discuss 
and  review  Adaptive  Harvest 
Management;  announces  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Councils  meetings;  and 
describes  the  proposed  regulatory 
alternatives  for  the  1997-98  duck 
hunting  seasons  and  other  proposed 
changes  from  the  1996-97  hunting 
regulations. 

DATES:  The  Service  will  hold  a  special 
open  meeting  at  9:00  a.m.  on  June  24, 
1997.  to  review  the  concepts  and 
process  cf  Adaptive  Harvest 
Management.  The  Service  Migratory 
Bird  Regulations  Committee  will 
consider  and  develop  proposed 
regulations  for  early-season  migratory 
bird  hunting  at  8:30  a.m.  on  June  25  and 
26,  and  for  late-season  migratory  bird 
hunting  on  August  5  and  6.  The  Service 
will  hold  public  hearings  on  proposed 
early-  and  late-season  frameworks  at 
9:00  a.m.  on  June  27  and  August  7, 
1997,  respectively.  The  comment  p>eriod 
for  the  proposed  regulatory  alternatives 
for  the  1997-98  duck  hunting  seasons 
will  end  on  July  3,  1997.  The  comment 
period  for  proposed  migratory  bird 
hunting-season  frameworks  for  Alaska, 
Hawaii,  Puerto  Rico,  the  Virgin  Islands, 
and  other  early  seasons  will  end  on  July 
25,  1997.  The  comment  period  for  late- 
season  proposals  will  end  on  September 
4,  1997. 

ADDRESSES:  The  Adaptive  Harvest 
Management  Meeting  and  the  Service 
Migratory  Bird  Regulations  Committee 
will  meet  in  room  200  of  the  U.S.  Fish 
and  Wildlife  Service's  Arlington  Square 
Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  The  Service  will 
hold  public  hearings  in  the  Auditorium 
of  the  Department  of  the  Interior 


Building.  1849  C  Street,  NW., 
Washington,  DC.  Parties  should  submit 
written  comments  on  the  proposals  and/ 
or  a  notice  of  intent  to  participate  in 
either  hearing  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  The  public 
may  inspect  comments  during  normal 
business  hours  in  room  634,  ARLSQ 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1997 

On  March  13,  1997,  the  Service 
published  in  the  Federal  Register  (62 
FR  12054)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  gcune  bird  hunting 
regulations.  The  Service  will  propose 
early-season  frameworks  in  late  June 
and  late-season  frameworks  in  early 
August.  The  Service  will  publish  final 
regulatory  alternatives  for  the  1997-98 
duck  hunting  seasons  in  mid-July  and 
final  regulatory  frameworks  for  early 
seasons  on  or  about  August  20,  1997, 
and  those  for  late  seasons  on  or  about 
September  25,  1997. 

On  June  27, 1997,  the  Service  will 
hold  a  public  hearing  in  Washington, 
DC,  to  review  the  status  of  migratory 
shore  and  upland  game  birds  and 
waterfowl  hunted  during  early  seasons 
and  the  recommended  hunting 
regulations  for  these  species. 

On  August  7,  1997,  the  Service  will 
hold  a  public  hearing  in  Washington, 
DC,  to  review  the  status  of  waterfowl 
and  recommended  hunting  regulations 
for  regular  waterfowl  seasons,  and  other 
species  and  seasons  not  previously 
discussed  at  the  Jiuie  27  public  hearing. 

Announcement  of  Adaptive  Harvest 
Management  Meeting 

The  Jime  24  meeting  will  review  the 
concepts  and  process  of  Adaptive 
Harvest  Management.  Representatives 
from  the  Service,  the  Service  Migratory 
Bird  Regulations  Committee,  and 
Flyway  Council  Consultants  will  attend. 


Announcement  of  Service  Migratory 
Bird  Regidations  Committee  Meetings 

The  June  25  meeting  will  review 
information  on  the  current  status  of 
migratory  shore  and  upland  game  birds 
and  develop  1997-98  migratory  game 
bird  regulations  recommendations  for 
these  species  plus  regulations  for 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck 
seasons  in  the  Atlantic  Flyway;  and 
extended  falconry  seasons.  In  addition, 
the  Service  will  review  and  discuss 
preliminary  information  on  the  status  of 
waterfowl  as  it  relates  to  the 
development  of  the  final  regulatory 
packages  for  the  1997-98  regular 
waterfowl  seasons.  The  June  26  meeting 
will  ensure  that  the  Service  develops  its 
regulations  recommendations  in  full 
consultation. 

The  August  5  meeting  will  review 
information  on  the  current  status  of 
waterfowl  and  develop  1997-98 
migratory  game  bird  regulations 
recommendations  for  regular  waterfowl 
seasons  and  other  species  and  seasons 
not  previously  discussed  at  the  early 
season  meetings.  The  August  6  meeting 
will  ensure  that  the  Service  develops  its 
regulations  recommendations  in  full 
consultation. 

In  accordance  with  Departmental 
policy,  these  meetings  are  open  to 
public  observation.  Members  of  the 
public  may  submit  written  comments  on 
the  matters  discussed  to  the  Director. 

Announcement  of  Flyway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  following  meetings  of  the 
Flyway  Councils: 

Atlantic  Flyway — July  31-August  1, 
Savannah  Georgia  (Savannah  Marriott 
River  Front) 

Central  Flyway — July  30-31,  Cypress 
Hills,  Saskatoon,  Saskatchewan 

Mississippi  Flyway — ^July  30-31,  Hot 
Springs,  Arkansas 

Pacific  Flyway— July  30-31,  Reno, 
Nevada  (Peppermill  Hotel) 

Although  agendas  are  not  yet 
available,  these  meetings  usually 
commence  at  8:30  a.m.  on  the  days 
indicated. 

Review  of  Public  Comments 

This  supplemental  rulemaking 
contains  the  proposed  regulatory 
alternatives  for  the  1997-98  duck 
hunting  seasons.  All  comments  and 
recommendations  received  through  May 
1, 1997,  relating  to  the  development  of 
these  alternatives  are  included  and 
addressed  herein. 
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This  supplemental  rulemaking  also 
describes  other  recommended  changes 
based  on  the  preliminary  proposals 
published  in  the  March  13,  1997, 
Federal  Register.  Only  those 
recommendations  requiring  either  new 
proposals  or  substantial  modification  of 
the  preliminary  proposals  are  included 
here.  This  supplement  does  not  include 
recommendations  that  support  or 
oppose  but  do  not  recommend 
alternatives  to  the  preliminary 
proposals.  The  Service  will  consider 
these  comments  later  in  the  regulations- 
development  process.  The  Service  will 
publish  responses  to  all  proposals, 
written  comments,  and  public-hearing 
testimony  when  it  develops  final 
frameworks. 

The  Service  seeks  additional 
information  and  comments  on  the 
recommendations  in  this  supplemental 
proposed  rule.  The  Service  will 
consider  all  recommendations  and 
associated  comments  during 
development  of  the  final  frameworks. 

New  proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items  in 
the  March  13, 1997,  Federal  Register. 

General 

Written  Comments:  Several 
individuals  from  Tennessee  and 
Mississippi  recommended  either  a  noon 
or  1:00  p.m.  closing  time  for  duck 
himting,  citing  positive  benefits  to  the 
duck  population  and  law  enforcement. 

An  individual  from  Miimesota  urged 
elimination  of  the  4:00  p.m.  closing  time 
in  Minnesota. 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  Harvest  Strategy  Considerations,  (B) 
Framework  Dates,  (C)  Season  Length, 
(D)  Closed  Seasons,  (E)  Bag  Limits,  (F) 
Zones  and  Split  Seasons,  and  (C) 
Special  Seasons/Species  Management. 
Categories  containing  substantial 
recommendations  are  discussed  below. 

A.  Harvest  Strategy  Considerations 

On  March  13, 1997,  the  Service 
published  for  public  conunent 
reconunendations  from  the  Adaptive 
Harvest  Management  (AHM)  technical 
working  group  regarding  modification  of 
the  regulatory  alternatives  for  duck 
himting  (62  FR  12054).  If  adopted, 
significant  changes  ftova  the  alternatives 
utilized  in  1996-97  would  include:  (1) 
addition  of  a  "very  restrictive" 
alternative;  (2)  additional  days  and  a 
higher  total-duck  daily  bag  limit  in  the 
"moderate"  and  "liberal"  alternatives; 


and  (3)  an  increase  in  the  daily  bag  limit 
of  hen  mallards  in  the  "moderate"  and 
"liberal"  alternatives. 

Council  Recommendations:  All  four 
Flyway  Councils  generally  endorsed  the 
regulatory  alternatives  recommended  by 
the  AHM  technical  working  group  that 
were  identified  in  the  March  13,  1997, 
Federal  Register.  However,  some 
modifications  were  recommended  and 
are  identified  below. 

The  Atlantic  Flyway  Council 
endorsed  the  four  regulatory  alternatives 
for  the  Atlantic  Flyway,  with  the 
exception  of  the  total  duck  bag  limit  and 
hen  mallard  bag  limit  restrictions  (see 
further  discussion  in  E.  Bag  Limits). 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  endorsed 
the  regulatory  packages  for  the 
Mississippi  Flyway  for  the  1997-98 
season,  with  the  Lower-Region 
Regulations  Conunittee  also 
recommending  an  experimental 
framework  closing  date  (see  further 
discussion  in  B.  Framework  Dates). 

The  Central  Flyway  Council  endorsed 
the  regulatory  packages  with  the 
exception  of  recommending  a  harvest 
strategy  for  pintails  and  an  earlier 
framework  opening  date  for  northern 
states  (see  further  discussions  in  B. 
Framework  Dates  and  G.  Special 
Seasons/ Species  Management,  ii. 
Pintails). 

The  Pacific  Flyway  Council  endorsed 
the  working  group's  recommended 
alternatives  with  several  modifications. 
The  Council  recommended  minor 
changes  in  season  length  and  the  hen 
mallard  bag  limit  and  adoption  of  an 
interim  pintail  harvest  strategy  (see 
further  discussion  in  C.  Season  Length, 
E.  Bag  Limits  and  G.  Special  Seasons/ 
Species  Management,  ii.  Pintails). 

Written  Comments:  The  Minnesota 
Department  of  Natural  Resources 
(Miimesota)  and  the  Wisconsin 
Department  of  Natiu^  Resources 
supported  the  packages  proposed  by  the 
AHM  technical  working  group,  although 
both  stated  that  the  packages  provide 
little  additional  benefit  to  hunters  in 
northern  States.  Minnesota  noted  that 
AHM  brings  more  science,  better 
decisions  and  less  politics  into  the 
regulations-setting  process.  Minnesota 
also  expressed  support  for  the  working 
group's  recommended  "liberal" 
alternative  despite  their  belief  that  it 
essentially  changes  the  allocation  of 
harvest,  providing  additional 
opportunity  to  mid-latitude  and 
southern  States  while  limiting 
Minnesota  hunter  opportimities  due  to 
typical  freeze-up  dates. 

The  Missouri  Department  of 
Conservation  (Missouri)  supported  the 


working  group's  recommendations  and 
further  supported  any  change  among  the 
various  options  that  provided  a 
consistent,  science-based  approach  to 
waterfowl  management.  Missouri 
further  commented  that  the  strengths  of 
AHM  are  the  shared  objectives  and 
improved  use  of  available  information 
and  that  State  and  region-specific 
proposals  generated  outside  the  AHM 
process  jeopardize  this  improved 
waterfowl  management  decision-making 
process. 

The  North  American  Waterfowl 
Federation  (NAWF)  supported  the 
development  and  implementation  of 
AHM  in  setting  waterfowl  regulations 
but  did  not  support  the  liberalizations 
proposed  by  the  working  group 
regarding  increases  in  season  lengths 
and  bag  limits.  NAWF  believed  that 
extensive  changes  were  prematiue  and 
did  not  provide  adequate  consideration 
for  population  impacts.  NAWF  pointed 
out  that  several  species  of  waterfowl 
had  not  yet  reached  population  goals 
and  that  additional  harvest  did  not 
appear  justified.  NAWF  was  also  not 
aware  of  any  initiative  or  substantial 
interest  among  the  duck  hunting  public 
for  an  expansion  of  himting 
opportunities  and  questioned  whether 
the  interests  of  hunters  were  being 
represented. 

The  Delta  Wildlife  Foundation  and 
the  Delta  Outfitters  Association  of 
Mississippi  and  the  Alabama  Waterfowl 
Association  expressed  support  for  the 
recommendations  of  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council. 

The  Louisiana  Wildlife  Federation 
supported  the  establishment  of  a 
"more"  or  "most"  liberal  alternative  for 
those  years  when  duck  reproduction 
was  high  and  the  population  could 
support  additional  harvest. 

Several  individuals  from  Louisiana 
fully  supported  the  worifdng  group's 
recommendations. 

Several  individuals  from  Alabama 
expressed  support  for  the 
recommendations  of  the  Lower  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council. 

An  individual  from  Minnesota 
questioned  the  AHM  process,  citing  the 
feet  that  harvest  had  increased  each  year 
under  AHM.  He  further  questioned  the 
need  for  a  "super-liberal"  alternative 
and  believed  that  States  would  be 
unwilling  to  actually  use  the 
"conservative"  alternative. 

Individuals  from  Tennessee  and 
Louisiana  expressed  support  for  the 
"liberal"  alternative. 

Several  individuals  from  Minnesota 
and  one  individual  from  Louisiana 
suggested  keeping  the  "liberal" 
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alterridiu  e  at  50  days  with  a  5-bird  daily 
bag  limit.  Another  commenter  requested 
longer  (i.e.,  60  to  70  days)  seasons  and 
4-bird  daily  bag  limits. 

An  individual  from  Minnesota  urged 
support  for  a  30-  to  40-day  season  and 
a  3-  to  5-bird  daily  bag  limit,  depending 
on  water  conditions. 

The  California  Waterfowl  Association 
supported  the  addition  of  a  "very 
restrictive"  alternative  and  the  working 
group's  recommendation  for  extended 
season  lengths  under  the  "moderate" 
and  "liberal"  alternatives. 

An  individual  from  Kansas  strongly 
supported  the  addition  of  a  "very 
restrictive  '  alternative  as  a  management 
tool. 

An  individual  from  Oregon  was 
concerned  about  potential  increases  in 
mallard  harvest  given  the  population 
status  of  mallards  and  recent  season 
liberalizations. 

Several  individuals  from  Ohio, 
California,  and  Pennsylvania  opposed 
all  increases  in  either  daily  bag  limits  or 
season  lengths  on  moral  grounds,  with 
some  calling  for  overall  reductions  in 
hunting  opportunities. 

Service  Response:  Comments  received 
to  date  regarding  the  recommendations 
of  the  AHM  technical  working  group 
generally  have  been  favorable. 
Therefore,  the  Service  is  proposing  to 
adopt  most  of  the  recommendations  of 
the  AHM  working  group.  Minor 
differences  between  the  working  group's 
recommendations  and  the  Service's 
proposal  are  noted  under  C.  Season 
Lengths,  E.  Bag  Limits,  and  G.  Special 
Seasons/Species  ^4anageme^t,  ii. 
Pintails.  The  Service  notes  a  number  of 
comments  suggesting  some  hunters  may 
not  be  interested  in  more  liberal 
regulations,  even  though  they  may  be 
biologically  acceptable. 

For  the  1997-98  regular  duck  hunting 
season,  the  Service  proposes  the  four 
regulatory  alternatives  detailed  in  the 
accompanying  table.  Alternatives  are 
specified  for  each  Flyway  and  are 
designated  as  "VERY  RES"  for  the  very 
restrictive,  "RES"  for  the  restrictive, 
"MOD"  for  the  moderate,  and  "LIB"  for 
the  liberal  alternative.  The  Service  will 
publish  final  regulatory  alternatives  in 
July  and  propose  a  specific  regulatory 
alternative  when  survey  data  on 
waterfowl  population  and  habitat  status 
are  available.  Public  comments  will  be 
accepted  until  June  27,  1997,  and 
should  be  sent  to  the  address  under  the 
caption  ADDRESSES. 

B.  Framework  Dates 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  the  Service  allow  an 


experimental  January  31  framework 
closing  date,  as  long  eis  it  does  not  affect 
regulations/framework  packages  in  non- 
participatory  States. 

The  Central  Flyway  Council 
recommended  a  framework  opening 
date  of  the  Saturday  nearest  September 
23  in  North  Dakota,  South  Dakota, 
Montana,  Wyoming,  Colorado,  and 
Nebraska. 

Written  Comments:  The  State  of  North 
Dakota  provided  a  concurrent  resolution 
urging  the  Service  to  adopt  a  framework 
opening  date  of  September  20. 

The  Alabama  Department  of 
Conservation  and  Natural  Resources 
recommended  a  framework  closing  date 
of  January  31  under  the  "liberal"  and 
"moderate"  alternatives.  In  lieu  of  this 
option,  they  suggested  an  experimental 
season  of  3  to  5  years  for  a  limited 
number  of  States  in  order  to  determine 
any  resulting  detrimental  effects  from 
the  later  framework  closing  date. 

Senators  Trent  Lott  and  Thad  Cochran 
of  Mississippi  urged  support  for 
extending  the  framework  closing  date  to 
January  31  in  Mississippi  with  the  same 
number  of  days  and  bag  limit  as  other 
States  in  the  Mississippi  Flyway. 

The  Mississippi  State  Senate  provided 
a  concurrent  resolution  urging  the 
Mississippi  U.S.  Congressional 
delegation  to  express  to  the  Service  the 
need  and  support  for  a  duck  hunting 
framework  closing  date  of  January  31  for 
the  Mississippi  Flyway.  The  resolution 
stated  that  peak  duck  populations  in 
Mississippi  occur  from  late  December 
through  January,  a  January  31 
framework  closing  date  would  not 
adversely  impact  the  survival  rate  of 
ducks,  and  Mississippi  hunters  were 
denied  the  same  opportunity  to  hunt 
ducks  afforded  to  hunters  in  the 
northern  and  central  portions  of  the 
Mississippi  Flyway. 

The  City  of  Grenada,  Mississippi, 
urged  consideration  of  a  season  ending 
after  the  first  week  in  February  so  as  to 
allow  Mississippi  hunters  the  same 
hunting  opportunities  afforded  other 
States  in  the  Mississippi  Flyway. 

The  Mississippi  Wildlife  Federation 
expressed  support  for  a  later  framework 
closing  date  in  January,  citing  the  fact 
that  Mississippi  overwinters  the  third 
largest  number  of  waterfowl  in  the 
Mississippi  Flyway,  but  only  ranks  11th 
out  of  14  States  in  the  Flyway  in 
waterfowl  harvest. 

One  hundred  and  twenty-six 
individual  commenters  and  107 
petitioners  from  Mississippi 
recommended  a  framework  closing  date 
extension  to  January  31.  Most 
commenters  believed  the  majority  of 
waterfowl  do  not  arrive  in  Mississippi 
until  mid-  to  late-January  after  the 


current  season  closes.  Further,  many 
cited  the  opinion  that  due  to  the 
Service's  unfair  frameworks  policy, 
southern  waterfowlers  are  not  given  the 
same  bunting  opportunities  as  those 
given  to  hunters  in  northern  States. 

Twenty-two  individuals  and  eleven 
petitioners  from  Mississippi 
recommended  a  framework  closing  date 
extension  to  February  9.  One  individual 
from  Mississippi  recommended  a  season 
running  through  the  middle  of  February. 

Three  individuals  from  Alabama 
urged  the  Service  to  consider  extending 
the  framework  closing  date  to  at  least 
January  31. 

The  Louisiana  Wildlife  Federation 
supported  modifying  the  framework 
closing  date  to  allow  hunting  through 
the  last  weekend  in  January,  provided 
that  the  late-season  disturbance  was  not 
shown  to  be  an  impediment  to  the 
overall  population  or  to  achieving  the 
NAWMP  goals. 

Several  individuals  from  Louisiana 
recommended  a  duck  hunting  season 
closing  the  end  of  January. 

The  Minnesota  Department  of  Natural 
Resources  (Minnesota)  expressed 
serious  concerns  about  the  proposals  to 
extend  framework  opening  and  closing 
dates  stating  that  the  proposed  changes 
would  alter  the  current  distribution  of 
duck  harvest  within  and  among 
Flyways.  Minnesota  commented  that 
shifting  hunting  opportunity  further  to 
the  south  through  a  framework 
extension  would  be  unacceptable  to 
Minnesota  and  would  allow  a 
reallocation  of  harvest  by  default. 

The  Wisconsin  Department  of  Natural 
Resources  (Wisconsin)  did  not  support 
modification  of  the  frameworks  at  this 
time.  Wisconsin  stated,  however,  that  if 
the  Service  were  to  seriously  consider 
changing  the  framework  closing  date,  it 
must  also  consider  changes  to  the 
framework  opening  date.  Wisconsin 
believed  that  extending  the  framework 
date  to  the  end  of  January  without 
modifying  the  opening  framework  dates 
would  only  serve  to  widen  the  gap  in 
hunting  opportunities  currently  offered 
in  the  Mississippi  Flyway.  Wisconsin 
further  reconunended  that  the  Service 
establish  a  timetable  and  a  process  to 
allow  a  thorough  discussion  of  the 
implications  of  framework  modification 
for  all  Flyways. 

Although  supporting  the  working 
group's  recommended  packages,  the 
Missouri  Department  of  Conservation 
(Missouri)  believed  the  1996-97 
regulations  provided  excellent  hunting 
opportunity  and  would  prefer  retaining 
these  options  rather  than  any  additional 
wholesale  changes  in  frameworks. 
Missouri  was  concerned  that  the 
potential  biological  impacts  of 


UMI 


'^pripra!  Rp^^sir■r   '  Vol.  62,  No.  109  /  Friday, 


posed  Rules 


31301 


framework  extensions  had  not  been 
adequately  considered  and  that  a 
rigorous  evaluation  would  be  necessary. 
Missouri  further  believed  that  this  was 
not  a  high  priority  for  AHM  at  this  time 
and  questioned  whether  issues  of 
harvest  allocation  should  even  be  a  part 
of  the  AHM  process,  stating  that  these 
issues  were  largely  social,  not  technical. 

Several  individuals  from  Tennessee 
and  Louisiana  expressed  strong 
opposition  to  extending  the  framework 
closing  date  past  January  20,  citing 
concerns  for  the  conditions  of  the  ducks 
and  the  lack  of  himting  opportunity 
later  in  January. 

The  California  Waterfowl  Association 
expressed  concerns  about  the  impacts  of 
either  earlier  framework  opening  dates 
or  later  framework  closing  dates. 

Individuals  in  Pennsylvania  and  Iowa 
believed  the  season  in  their  resp>ective 
States  closed  too  early. 

Individuals  in  California  and  Oregon 
expressed  support  for  extending  the 
hunting  season. 

Service  Response:  In  1995,  the  Service 
established  AHM  framework  opening 
and  closing  dates  of  the  Saturday 
nearest  October  1  to  the  Sunday  nearest 
January  20  for  the  Pacific,  Central,  and 
Mississippi  Flyways,  and  fixed  dates  of 
October  1  to  January  20  for  the  Atlantic 
Flyway  (60  FR  50045).  In  1996,  the 
Service  denied  requests  for  a  January  31 
closing  date  in  Mississippi,  but 
recognized  that  the  suitability  of  all 
aspects  of  the  regulatory  alternatives, 
including  framework  dates,  should  be 
investigated  by  the  AHM  technical 
working  group.  All  four  Flyway 
Councils,  in  joint  recommendations 
dated  July  28,  1996,  assigned  a  high 
priority  to  refining  the  AHM  regulatory 
alternatives  and  asked  the  technical 
working  group  to  draft 
reconunendations  prior  to  the  1997 
regulatory  cycle.  In  the  fall  of  1996,  the 
technical  working  group  circulated  a 
questionnaire  to  all  States  seeking  input 
regarding  concerns  with  the  ciurent 
regulatory  alteiriatives.  Fifty-four 
percent  of  States  nationwide  believed 
the  current  framework  dates  of 
approximately  October  1  to  January  20 
were  satisfactory,  while  32  percent 
believed  the  dates  were  too  constrained. 
Overall,  States  ranked  framework  dates 
as  the  sixth  most  important  regulatory 
issue,  after  issues  involving  season 
lengths,  bag  limits,  and  the  number  of 
regulatory  alternatives.  The  Service 
recognizes  that  questionnaires  received 
frtjm  Central  and  Mississippi  Flyway 
States  indicated  a  somewhat  higher 
level  of  dissatisfaction  with  established 
framework  dates  than  the  national 
average. 


After  extensive  deliberation  and 
consideration  of  input  by  States  and 
Flyway  Councils,  the  AHM  technical 
working  group  recommended  no  change 
in  framework  dates  from  those 
established  in  1995  (62  FR  12054).  The 
Service's  Migratory  Bird  Regulations 
Committee  reviewed  the  working 
group's  recommendations  with  the 
Flyway  Coimcil  Regulations  Consultants 
at  the  January  23,  1997,  meeting  and 
there  were  no  indications  that 
framework  dates  of  approximately 
October  1  to  January  20  would  not  be 
satisfactory  to  most  States.  On  April  22, 
1997,  representatives  from  the  Service 
met  with  Flyway  Council  Chairmen  and 
Regulations  Consultants  to  consider  the 
Flyway  Coimcils  recommendations  for 
the  AHM  regulatory  alternatives. 
Representatives  from  the  Atlantic, 
Central,  and  Pacific  Flyway  Councils, 
and  from  the  Upper-Region  Regulations 
Committee, of  the  Mississippi  Flyway 
Council,  agreed  that  framework  dates 
should  not  be  extended  beyond  those 
currently  in  use  for  the  1997-98  season; 
however,  the  representatives  agreed  the 
issue  should  be  reviewed  further  by  the 
AHM  working  group  and  all  four 
Flyway  Councils.  Therefore,  the  Service 
has  adopted  the  working  group's 
recommendation  for  framework  dates  of 
approximately  October  1  to  January  20 
for  all  AHM  regulatory  alternatives  as  its 
formal  proposal. 

In  considering  requests  for  either 
earlier  or  later  framework  dates,  such  as 
those  described  above,  the  Service  will 
focus  on  the  following  issues: 

(1)  Possible  changes  in  the  size  of  the 
harvest.  Experience  with  hunting 
seasons  opening  more  than  a  few  days 
before  October  1  or  closing  similarly 
after  January  20  is  limited.  Mississippi 
experimented  with  a  January  31  closing 
date  during  1979-84,  and  Iowa  was 
permitted  an  opening  date  for  a  small 
portion  of  their  regular  duck  season  of 
approximately  September  20  during 
1979-87  and  1994-96  in  lieu  of  an  early 
teal  season.  In  both  States,  harvests  of 
mallards  and  total  ducks  were  higher  in 
years  with  a  framework  extension, 
relative  to  surrounding  States  where  a 
framework  extension  was  not  available. 
If  results  from  these  States  are 
representative,  then  proposals  to  extend 
framework  dates  in  the  Central  and 
Mississippi  Flyways  would  be  expected 
to  increase  the  harvest  of  midcontinent 
mallards  by  13  percent  (10%  range  of 
error).  This  increase  would  be  in 
addition  to  the  20  percent  increase  in 
mallard  harvest  expected  from  the 
proposed  increase  in  season  length 
under  the  "liberal"  alternative.  The 
Service  predicts  that  adoption  of  the 
Central  and  Mississippi  Flyway 


proposals  would  lead  to  a  more 
conservative  harvest  strategy  for  all 
States,  whether  or  not  they  could  take 
advantage  of  the  extended  framework 
dates.  The  Service  also  predicts  more 
frequent  changes  in  regulations  and 
more  variability  in  population  size  of 
midcontinent  mallards  if  the  Central 
and  Mississippi  Flyway  proposals  were 
adopted. 

(2)  Re-allocation  of  hunting 
opportunity  and  harvest  within  and 
among  Flyways.  Based  on  the  survey 
conducted  by  the  AHM  technical 
working  group,  most  States  are  satisfied 
with  the  distribution  of  hunting 
opportunity  within  and  among  Flyways. 
Nationwide,  concerns  regarding 
allocation  of  hunting  opportimity 
among  States  ranked  last  among  those 
concerns  with  the  current  AHM 
regulatory  alternatives.  Also,  all  Flyway 
Councils  passed  a  joint  recommendation 
Quly  28,  1996)  asking  the  Service  to 
maintain  traditional  allocations  of 
hunting  opportimity  among  Flyways 
when  considering  changes  to  the  AHM 
regulatory  alternatives.  The  Service 
agrees  with  the  Flyway  Councils  that 
resolving  outstanding  disputes  over 
allocation  will  require  development  of 
an  appropriate  framework  for  discussion 
and  that  progress  is  unlikely  prior  to  the 
1997  hunting  season.  (3)  The  potential 
for  negative  physiological  impacts  on 
ducks. 

The  Service  reiterates  its  long- 
standing concerns  that  hunting 
disturbance  in  late  winter  may  interfere 
with  pair-bonding  and  inhibit  nutrient 
acquisition  necessary  for  successful 
migration  and  reproduction  (61  FR 
50664).  Information  fitim  a  recent  study 
of  late-winter  mate  loss  among  captive- 
reared  mallards  by  Mississippi  State 
University  has  not  alleviated  these 
concerns  because  these  preliminary 
study  results  cannot  necessarily  be 
applied  to  free-ranging  mallards  or  other 
species. 

The  Service  does  not  wish  to  prejudge 
a  discussion  about  allocation  of  duck 
hunting  opportunity,  but  is  confused 
about  public  comments  that  hunters  in 
the  southern  Mississippi  Flyway  are  not 
afforded  the  same  hunting  opportimities 
as  their  northern  counterparts.  States  of 
the  southern  Mississippi  Flyway 
collectively  enjoy  hunter  success  (as 
measured  by  seasonal  duck  harvest  per 
hunter)  that  is  higher  than  that  in  any 
region  of  the  coimtry.  Moreover,  hunter 
success  in  the  Mississippi  Flyway  is 
about  twice  as  high  in  southern  States 
as  in  northern  and  mid-latitude  States, 
and  this  discrepancy  has  been 
increasing  steadily  over  time.  The  State 
of  Mississippi  has  the  fourth  highest 
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hunter  success  in  the  country,  after 
Louisiana,  California,  and  Arkansas. 

In  summary,  the  Service  is  not 
proposing  at  this  time  to  extend 
framework  dates  beyond  those  currently 
in  use.  However,  the  Service  seeks 
further  clarification  from  the  Flyway 
Councils,  States,  and  the  public 
regarding  the  relative  importance  of  this 
issue  and  requests  comments 
concerning  the  three  issues  described 
above.  The  Service  believes  strongly 
that  potential  changes  to  framework 
dates  must  be  approached  in  a 
methodical  and  comprehensive  manner, 
and  with  due  consideration  of  both 
biological  and  sociological  impacts. 

C.  Season  Length 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
the  "restrictive"  regulatory  package  for 
their  Flyway  be  modified  from  59  days 
to  60  days. 

Written  Comments:  The  Alabama 
Department  of  Conservation  and  Natural 
Resources  recommended  the  "very 
restrictive"  alternative  be  23  days  rather 
than  20  days  to  allow  for  4  full 
weekends  of  hunting. 

The  California  Waterfowl  Asspciation 
supported  the  addition  of  1  day  to  the 
"restrictive"  alternative  in  the  Pacific 
Flyway. 

Several  individuals  from  Minnesota 
opposed  increases  in  the  season  length 
under  the  "liberal"  alternative,  arguing 
that  it  would  only  benefit  the  southern 
States  in  the  Mississippi  Flyway. 

An  individual  from  Louisiana 
believed  that  seasons  should  be 
lengthened  by  5  to  10  days. 

Individuals  from  Kansas  and 
Washington  believed  that  season  lengths 
should  be  extended  as  opposed  to 
additional  birds  in  the  daily  bag  limit. 

An  individual  from  Oregon  believed 
that  season  lengths  did  not  need  to  be 
any  longer. 

An  individual  from  Oregon  expressed 
support  for  lengthening  the  seasons. 

Service  Response:  The  Service  agrees 
with  the  Pacific  Flyway  Council's 
recommendation  to  modify  the 
"restrictive"  alternative  to  60  days 
rather  than  59  days  in  the  Pacific 
Flyway.  This  modification  would  allow 
those  States  opting  to  split  their  seasons 
into  2  segments  to  open  on  a  Saturday 
and  close  on  a  Sunday  in  each  segment 
as  has  been  traditional  in  the  Pacific 
Flyway.  The  Service  notes  that  this 
option  becomes  increasingly  important 
to  States  as  season  length  decreases  and 
would  not  be  a  primary  consideration 
under  more  liberal  seasons. 


E.  Bag  Limits 

Council  Recommendations:  The 
Mississippi,  Central,  and  Pacific  Flyway 
Councils  endorsed  the  AHM  working 
group's  recommendations  for  total  duck 
bag  limits.  The  Atlantic  Flyway  Council 
recommended  a  uniform  total  duck  bag 
limit  of  4  in  all  Atlantic  Flyway 
regulatory  packages  to  minimize  the 
frequency  of  changes. 

All  Flyway  Councils  supported  the 
basic  mallard  daily  bag  limits  as 
recommended  by  the  working  group  in 
each  of  the  regulatory  packages. 
However,  the  Atlantic  and  Pacific 
Flyway  Councils  recommended 
modifications  to  the  hen  mallard  daily 
bag  limit  in  the  "liberal"  package.  The 
Atlantic  Flyway  Council  recommended 
that  there  be  no  hen  mallard  restrictions 
and  the  Pacific  Flyway  Council 
recommended  a  daily  bag  limit  of  3  hen 
mallards  instead  of  2. 

Written  Comments:  The  South 
Carolina  Department  of  Natural 
Resources  recommended  the  Service 
adopt  the  6-bird  daily  bag  limit 
recommended  by  the  working  group  and 
retain  hen  mallard  restrictions  outlined 
in  the  "liberal"  regulations  package. 

The  California  Waterfowl  Association 
supported  the  working  group's 
recommendation  of  adding  a  second  hen 
mallard  to  the  daily  bag  limits  under  the 
"moderate"  and  "liberal"  alternatives. 
They  further  recommended  adding  a 
third  hen  mallard  under  the  Pacific 
Flyway's  "liberal"  alternative. 

The  Save  Hens  Alliance  did  not 
support  an  increase  in  the  hen  mallard 
daily  bag  limit,  indicating  that  hen 
restrictions  have  had  a  positive  effect  on 
yearly  breeding  stocks.  They  further 
pointed  out  that  a  high  percentage  of 
hens  surviving  until  the  last  few  weeks 
of  the  season  could  be  expected  to 
return  to  breeding  areas.  As  an 
alternative,  they  recommended  that  an 
extra  drake  mallard  be  added  to  the 
mallard  daily  bag  limit. 

The  Great  Outdoors,  L.L.C.,  urged  the 
Service  to  not  tease  the  dedicated  duck 
hunter  with  regulations  that  are  not 
sustainable.  They  stated  that  the 
rebound  in  duck  populations  is  due  to 
a  reversal  in  weather  patterns,  habitat 
improvements  like  the  Conservation 
Reserve  Program,  and  restrictions  on 
season  length  and  bag  limits.  They 
further  pointed  out  that  hunters  are  not 
requesting  these  liberalizations  in 
seasons  and  believed  that  liberalizations 
in  the  shooting  of  hens  was  not  ethical. 
They  also  believed  that  the  increased 
use  of  zone/split  seasons  by  States  has 
increased  the  potential  for  higher 
harvests.  Finally,  they  encouraged  the 
Service  to  exercise  common  sense. 


restraint,  and  ethics,  which  are  the 
foundations  upon  which  sportsmanship 
is  based. 

Several  individuals  from  Louisiana 
preferred  additional  birds  in  the  daily 
bag  limit  rather  than  additional  days  of 
season  length. 

Several  individuals  from  Louisiema 
and  individuals  from  Kansas, 
Minnesota,  and  California  supported  the 
working  group's  recommendation  of 
additional  days  in  the  "moderate"  and 
"liberal"  alternatives,  but  recommended 
daily  bag  limits  of  no  more  than  5  birds. 
Several  individuals  from  Oregon  and 
Louisiana  believed  that  current  bag 
limits  provided  plenty  of  hunter 
opportunity. 

Several  individuals  from  Louisiana 
recommended  a  daily  bag  limit  of  1  hen 
mallard  under  the  "liberal"  alternative 
rather  than  the  working  group's 
recommendation  of  2.  while  another 
individual  supported  any  increase  in 
the  overall  daily  bag  limit. 

An  individual  from  California 
expressed  support  for  no  internal  bag- 
limit  restrictions,  while  an  individual 
from  Oregon  recommended  holding  bag 
limits  at  the  "restrictive"  alternative 
level. 

Service  Response:  As  indicated  above, 
the  Service  concurs  with  the 
recommendations  for  regulatory 
packages  drafted  by  the  AHM  working 
group.  The  Service  supports  the  Atlantic 
Flyway  Council's  request  to  have  more 
restrictive  bag  limits  of  4  rather  than  6 
in  the  "moderate"  and  "liberal" 
packages,  but  does  not  support  having  a 
4-bird  daily  bag  limit  instead  of  3  in  the 
"restrictive"  and  "very  restrictive" 
packages.  Maintaining  a  4-bird  daily  bag 
limit  during  restrictive  seasons  has  the 
potential  to  increase  harvests  at  a  time 
when  attempts  are  being  made  to  reduce 
harvest. 

Regarding  mallard  hen  restrictions, 
the  Service  does  not  support  the 
changes  in  hen  restrictions 
recommended  by  the  Atlantic  and 
Pacific  Flyway  Councils.  Although  the 
role  of  sex-specific  bag  limits  in 
regulating  mallard  harvests,  total 
mortality,  and  recruitment  is  uncertain, 
sex-specific  bag  limits  for  mallards  have 
been  used  since  the  early  1970's.  Lower 
female  {relative  to  male)  bag  limits  (hen 
restrictions)  have  been  used  during 
1972-96  in  the  Central  Flyway,  since 
1976  in  the  Mississippi  Flyway,  and 
begiiming  in  1985  in  the  Atlantic  and 
Pacific  Flyways.  These  differential 
regulations  were  intended  to  direct 
harvest  pressure  away  from  females  and 
thus  increase  annual  survival  of  females 
relative  to  males  in  the  population. 

Recent  analysis  of  the  effects  of 
mallard  hen  restrictions  have  shown 
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these  restrictions  to  have  been  effective 
in  increasing  the  harvest  of  males 
relative  to  females.  However,  the  effects 
of  changes  in  female  mallard  bag  limits 
on  overall  mallard  population  status 
and  on  species  that  are  similar  in 
appearance  to  mallards  are  unknown. 

The  Service  supports  the  AHM 
working  group's  recommendation  of  a 
moderate  increase  in  the  female  mallard 
bag  limits  in  the  "moderate"  and 
"liberal"  alternatives,  but  does  not 
support  the  larger  increases 
recommended  by  the  Atlantic  and 
Pacific  Flyway  Councils.  The  Service 
continues  to  support  the  use  of 
regulations  for  mallards  that  emphasize 
protection  of  females  while  allowing 
optimum  recreational  opportunity  on 
males.  Therefore,  the  Service  believes 
that  it  would  be  premature  to  remove 
hen  restrictions  without  further 
investigation  of  the  potential  biological 
and  social  consequences  of  such 
changes.  Further,  the  Service  is 
concerned  about  the  potential  of 
synergistic  effects  of  removing  hen 
restrictions  on  the  harvest  of  similar 
appearing  species  like  mottled  or  black 
ducks. 

F.  Zones  and  Split  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  the  Service  allow  "3 
zones  and  2-way  splits  in  one  or  more 
zones"  as  an  additional  option  to  the 
current  zoning  process.  The  Committee 
also  requested  that  the  Service  allow 
States  up  to  1  year  to  choose  this  option, 
based  on  the  public-input  process  States 
undertake,  before  they  provide  the 
Service  with  their  proposal  (prior  to  the 
1998-99  regular-duck  season). 

Written  Comments:  The  Louisiana 
Wildlife  Federation  urged  the  Service  to 
consider  allowing  Louisiana  to  split  into 
north  and  south  zones  for  duck  himting. 

G.  Special  Seasons/Species 
Management 

i.  Canvasback 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  the  Service  continue  its 
use  of  the  Office  of  Migratory  Bird 
Management's  January  1994  "Draft — 
Canvasback  Harvest  Management:  An 
Interim  Strategy"  to  guide  the  1997-98 
regulatory  decisions  on  canvasback. 

ii.  Pintails 

Council  Recommendations:  The 
Atlantic  Flyway  Council,  the  Upper- 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council,  and  the 
Central  Flyway  Council  did  not  endorse 


the  Pacific  Flyway  Council's  "Proposed 
Interim  Strategy  for  Northern  Pintail 
Harvest  Regulations"  as  circulated  for 
Councils'  review  in  February  of  this 
year. 

The  Central  Flyway  Council 
recommended  an  interim,  prescriptive 
method  for  determining  pintail  daily 
bag  limits  based  on  the  breeding 
population  size.  The  pintail  limit  would 
be  1  with  a  breeding  population  below 
3.0  million;  2  with  a  breeding 
population  between  3.0  and  4.5  million; 
3  with  a  breeding  population  between 
4.5  and  5.6  million;  and  equal  to  the 
overall  daily  bag  limit  with  a  breeding 
population  above  5.6  million. 

"The  Pacific  Flyway  Council 
recommended  adoption  of  a  revised 
"Proposed  Interim  Harvest  Strategy." 
The  Council's  revised  interim  strategy 
included  several  modifications  intended 
to  address  the  concerns  expressed  by 
the  other  Flyway  Councils  and  by  the 
Service  technical  review.  The  revised 
interim  strategy  was  presented  to  the 
Service  and  the  other  three  Flyways  at 
the  April  22,  1997,  AHM  meeting  in 
Arlington,  VA. 

The  revised  strategy  is  based  on  a 
mathematical  model  of  the  continental 
pintail  population,  which  assumes  that: 

(1)  the  size  of  the  continental  population 
can  be  effectively  moQitored  through  spring 
surveys  in  the  oortbcentral  U.S.,  Central 
Canada,  and  Alaska, 

(2)  mortality  due  to  hunting  is  additive  to 
natural  mortality, 

(3)  harvest  in  Canada  and  Alaska  is 
relatively  constant  from  one  year  to  the  next, 

(4)  crippling  loss  is  constant  and 
proportional  to  the  size  of  the  retrieved 
harvest, 

(5)  recruitment  of  young  birds  can  be 
reasonably  predicted  based  on  the 
distribution  of  breeding  pintails,  and 

(6)  harvest  of  pintails  can  be  reasonably 
predicted  based  on  the  length  of  the  season 
and  pintail  bag  limit  in  each  Flyway. 

The  model  predicts  allowable  harvest 
of  pintails  in  the  lower  48  States  based 
on  the  current  size  of  the  pintail 
breeding  population,  anticipated 
recruitment,  anticipated  natural 
mortality,  anticipated  mortality  due  to 
himting,  and  the  desired  size  of  the 
population  in  the  following  spring. 

Written  Comments:  The  California 
Waterfowl  Association  urged  adoption 
of  a  pintail  interim  AHM  model  for 
determining  alternative  daily  bag  limits 
for  the  1997-98  hunting  season. 

An  individual  from  Louisiana 
reconunended  a  daily  bag  limit  of  2 
pintails,  only  1  of  which  could  be  a  hen, 
under  the  "liberal"  alternative. 

An  individual  from  Oregon  was 
concerned  about  potential  increases  in 
pintail  harvest  given  the  population 
status  of  pintails. 


An  individual  in  Louisiana  believed 
that  the  pintail  season  should  be  closed 
since  the  population  had  not  recovered 
despite  good  breeding  conditions. 

Service  Response:  The  Service 
remains  concerned  about  the  overall 
status  of  the  continental  population  of 
northern  pintails.  The  breeding 
population  of  northern  pintails  was  an 
estimated  2,735,900  in  1996,  which  was 
38  percent  below  the  1955-95  average 
and  more  than  50  percent  below  the 
population  objective  established  in  the 
North  American  Waterfowl  Management 
Plan. 

The  Service  recognizes  the  value  of 
developing  a  strategy  for  determining 
pintail  hunting  regulations  that  is 
technically  sound  and  explicitly 
promotes  growth  of  the  pintail 
population.  The  Service  believes  that 
ultimately  pintail  hunting  regulations 
should  be  guided  by  a  formal  AHM 
process.  This  year,  a  cooperative  effort 
began  to  develop  the  needed  technical 
foundation  for  a  more  formal 
incorporation  of  pintails  into  the  AHM 
process.  The  Service  recognizes  and 
greatly  appreciates  the  support  for  this 
effort  provided  by  the  Flyway  Councils 
and  participating  non-govermnental 
organizations.  However,  since  it  likely 
will  require  about  three  more  years  to 
complete  the  development  and 
implementation  of  this  new  process,  the 
Service  believes  there  is  merit  in 
adopting  an  interim  prescriptive 
strategy  for  the  management  of  pintail 
harvest  until  the  species  can  be  fully 
addressed  by  the  AHM  process. 

In  the  July  22, 1996,  Federal  Register 
(61  FR  37994),  the  Service  indicated 
that  the  adoption  of  any  interim  strategy 
would  be  dependent  on  how  the 
strategy  addres»ed  three  key  concerns: 
(1)  explicit  harvest-management 
objectives,  (2)  comprehensive  model 
development  for  continental  pintails, 
and  (3)  a  consideration  of  the  regulatory 
constraints  imposed  by  the  adaptive 
harvest  strategy  for  mid-continent 
mallards.  We  believe  that  the  strategy 
recommended  by  the  Pacific  Flyway 
Council  more  satisfactorily  addresses 
these  elements  than  does  the  strategy 
recommended  by  the  Central  Flyway. 
Therefore,  the  Service  proposes  to  adopt 
the  revised  interim  harvest  strategy 
proposed  by  the  Pacific  Flyway  Council, 
with  the  following  modifications:  (1)  the 
maximum  pintail  daily  bag  limit  under 
any  regulatory  alternative  in  any  Flyway 
would  be  limited  to  3  pintails,  and  (2) 
that  this  interim  strategy  will  be 
replaced  by  a  more  fully  adaptive 
approach  at  the  earliest  opportunity. 
Further,  we  believe  the  interim  pintail 
harvest  strategy  should  be  thoroughly 
reviewed  in  about  3  years,  regardless  of 


whether  a  more  adaptive  approach  is 
available  at  that  time. 

The  technical  details  of  the  Pacific 
Flyway  F*roposal  are  available  by 
writing  directly  to  MBMO  at  the  address 
indicated  under  the  caption  ADDRESSES. 

iii.  September  Teal  Seasons 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  the  continuance  of  the 
experimental  September  teal/wood  duck 
seasons  in  Kentucky  and  Tennessee  for 
the  1997-98  season  with  no  change 
from  the  1996-97  season  frameworks. 

The  Central  Flyway  Council 
recommended  a  3-year  experimental 
teal  harvest  strategy  in  the  Central 
Flyway  based  on  the  breeding 
population  of  blue-winged  teal.  When 
the  3-year  running  average  breeding 
population  of  blue-winged  teal  is  4.7 
million  or  greater,  the  Council's 
recommended  harvest  strategy  would 
consist  of  two  changes  to  the  current 
September  teal  season  frameworks. 
First,  in  those  Central  Flyway  States 
currently  allowed  a  September  teal 
season,  an  additional  7  days  of  hunting 
(for  a  total  of  16  days)  and  1  additional 
teal  (for  a  total  of  5  teal)  would  be 
allowed.  Second,  for  Central  Flyway 
production  States,  the  recommended 
harvest  strategy  would  provide  for  a 
season  of  up  to  7  days,  beginning  no 
earlier  than  September  20,  and  a  daily 
bag  limit  of  4  ducks,  3  of  which  must 
be  teal.  The  Council  further 
recommended  that  the  Service  work 
with  the  States  to  cooperatively  develop 
an  experimental  design  and  criteria  to 
adequately  evaluate  the  proposed 
expansion  of  teal  harvest. 

iv.  September  Duck  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  Iowa  be  allowed  to 
open  the  second  segment  of  their  split 
duck  season  no  earlier  than  October  10, 
instead  of  October  15. 

V.  High  Plains  Mallard  Management 
Unit 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
minor  administrative  changes  to  the 
High  Plains  Mallard  Management  Unit 
boundary  in  North  Dakota  and  South 
Dakota  for  boundary  clarification  and 
wetland  development. 

vi.  Youth  Hunt 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  continuance  of  the  youth  waterfowl 
hunt  day  and  requested  the  Service 
announce  their  intent  in  June.  The 
Council  further  recommended  that 


ducks,  coots,  mergansers,  moorhens, 
brant  and  snow  geese  be  open  to  harvest 
on  the  special  day  and  requested 
clarification  of  whether  youth  may 
participate  in  other  open  migratory  bird 
hunting  seasons  on  that  day. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  youth 
waterfowl  hunt  day  bag  limits  be  the 
same  as  the  regular-season  bag  limits 
and  include  ducks,  geese,  and  coots, 
with  framework  dates  14  days  outside 
the  regular  duck-season  framework 
dates  instead  of  10. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  the  inclusion  of 
geese  and  coots  in  a  2-day  youth 
waterfowl  hunting  season,  with 
framework  dates  14  days  outside  of  the 
regular  duck-season  framework  dates 
instead  of  10. 

The  Pacific  Flyway  Council 
recommended  the  continuation  of  the 
youth  hunt  allowing  States  to  select 
outside  the  general  season  and 
frameworks. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  3-year  experimental  September 
Canada  goose  season  in  New  Jersey  with 
a  framework  closing  date  of  the  first 
Saturday  in  October. 

The  Atlantic  Flyway  Council 
recommended  an  experimental 
framework  closing  date  of  October  5  for 
the  Long  Island,  New  York,  1997 
September  Canada  Goose  Season. 

The  Pacific  Flyway  Council 
recommended  expansion  of  the 
Washington  September  Canada  goose 
hunt  zone  to  include  all  of  Washington 
for  7  consecutive  days.  The  Council  also 
recommended  the  establishment  of  a 
new  9-day  season,  with  a  2-bird  daily 
bag  and  possession  limit,  in  Humboldt 
County,  California.  Harvest  of  up  to  200 
birds  would  be  controlled  through  a 
regulated  permit  system. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  Iowa  be  allowed  to  open 
its  regular  Canada  goose  season  on 
September  27, 1997,  rather  than  on  the 
Saturday  nearest  October  1  (October  4, 
1997). 

7.  Snow  and  Ross's  (Light)  Geese 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 


recommended  the  Service  follow  the 
regulatory  changes  for  snow  goose 
harvest  endorsed  by  the  Arctic  Goose 
Joint  Venture  Management  Board. 

The  Central  Flyway  Council 
recommended  the  Service  extend  light 
goose  hunting  in  the  Rainwater  Basin 
region  of  Nebraska  to  March  10. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  Flyway  and  Pacific  Flyway 
Councils  recommended  that  in 
Montana,  sandhill  cranes  in  Wheatland 
County  and  that  portion  of  Sweet  Grass 
County  north  of  1-90  be  delineated  as 
Rocky  Mountain  Population  sandhill 
cranes.  Thus,  management  of  these 
cranes,  including  harvest,  would  be 
guided  by  the  Rocky  Mountain 
Population  Sandhill  Crane  Management 
Plan,  rather  than  the  Mid-Continent 
Population  Sandhill  Crane  Management 
Plan. 

17.  White-Winged  and  White-Tipped 
Doves 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
removing  the  restriction  of  no  more  than 
6  white-winged  doves  in  the  aggregate 
daily  bag  limit  during  the  regular 
mourning  dove  season  in  Texas. 

18.  Alaska  ' 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
an  experimental  tundra  swan  season  in 
the  Kotzebue  Sound  region  of  Alaska's 
GMU  23,  which  would  be  consistent 
with  the  Pacific  Flyway  Management 
Plan's  harvest  and  permit  guidelines  for 
Western  Population  of  [Tundra]  swans, 
and  current  guidelines  for  conductive 
experimental  seasons  (3-year 
evaluation).  The  recommended  season 
framework  would  be  September  1  - 
October  31  with  a  3-swan  per  season 
limit  (by  sequential  permit)  and  a 
maximum  of  300  permits  in  the  GMU. 

The  Pacific  Flyway  Council 
recommended  an  increase  in  Alaska's 
dark  goose  daily  bag  and  possession 
limit  from  4  and  8  to  6  and  12, 
respectively  in  GMU  9(D)  and  the 
Unimak  Island  portion  of  Unit  10. 

The  Pacific  Flyway  Council 
recommended  an  increase  in  Alaska's 
falconry  bag  limits  to  6  daily  and  12  in 
possession  for  migratory  birds  in  the 
aggregate.  Restrictive  species  limits 
would  not  be  applied. 

22.  Falconry 

Written  Comments:  The  North 
American  Falconers  Association  urged 
the  Service  to  examine  sdl  possible 
means  by  which  falconers  might  be 
afforded  safe  access  to  the  expanding 
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hunting  potential  reflected  in  the  AHM 
working  group's  recommended 
alternatives.  In  particular,  they  were 
concerned  that  the  potential  "liberal" 
alternative  (i.e.,  107-<lay  season)  under 
consideration  in  the  Pacific  Flyway 
allows  no  opportunity  for  special 
falconry  seasons  under  current 
regulations.  Further,  they  can  envision 
other  similar  season  expansions  in  other 
Flyways. 

Service  Response:  Under  the 
Migratory  Bird  Treaty  (1916),  sport 
hunting  seasons  are  set  at  a  maximum 
of  107  days.  However,  most  regular 
hunting  seasons  are  much  shorter  than 
that  permitted  by  the  Treaty.  Thus,  the 
Service  has  utilized  special  "extended" 
falconry  seasons  which  allow  falconers 
the  opportunity  to  hunt  when  gun 
hunters  are  not  afield.  The  Service 
recognizes  that  as  some  regular  hunting 
seasons  become  longer  due  to  increases 
in  certain  migratory  bird  populations 
and  overall  decreasing  hunter  numbers, 
seasons  approach,  and  in  some  cases, 
meet,  the  Treaty's  mandated  107-day 
season  limit.  While  the  Service  also 
recognizes  the  special  concerns  of 
falconers  relative  to  the  safety  of  their 
birds,  we  do  not  believe  the  provisions 
of  the  Treaty  allow  for  any  latitude 
regarding  sport  season  length  and 
methods  of  take. 

23.  Other 

A.  Compensatory  Days 

Council  Recommendations:  The 
Atlantic  Flyway  Council  requested  the 
Service  grant  compensatory  days  for 
States  in  their  Flyway  that  are  closed  to 
waterfowl  hunting  statewide  on  Sunday 
by  State  law.  The  Council's  requested 
compensatory  days  would  apply  to 
waterfowl  seasons  only  and  not  to  other 
migratory  game  birds.  The 
compensatory  request  includes  the 
States  of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Jersey, 
North  Carolina,  Pennsylvania,  Virginia, 
and  West  Virginia. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  the  comments  and 
suggestions  of  the  public,  other 
concerned  governmental  agencies,  non- 
governmental organizations,  and  other 
private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 


Special  circumstances  are  invoivea  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
S{}ecifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  sununer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability, 
before  mid-June,  of  specific,  reliable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations. 
Therefore,  the  Service  believes  that  to 
allow  comment  periods  past  the  dates 
specified  is  contrary  to  the  public 
interest. 

Comment  Prof:edure 

The  policy  of  the  Department  of  the 
Interior,  whenever  practical,  affords  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Accordingly, 
interested  persons  may  participate  by 
submitting  written  comments  to  the 
Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ.  1849  C  Street.  NW., 
Washington,  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  at  the  Service's  office  in 
room  634,  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia.  The  Service  will  consider  all 
relevant  comments  received.  The 
Service  will  attempt  to  acknowledge 
received  comments,  but  substantive 
response  to  individual  comments  may 
not  be  provided. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9,  1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16.  1988, 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

As  in  the  past,  hunting  regulations  are 
designed,  among  other  things,  to  remove 
or  alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 


enaangerea  ana  mreaiened  species. 
Consultations  are  presently  under  way 
to  ensure  that  actions  resulting  from 
these  regulatory  proposals  will  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  It  is  possible  that  the  findings 
from  the  consultations,  which  will  be 
included  in  a  biological  opinion,  may 
cause  modification  of  some  regulatory 
measures  proposed  in  this  document. 
The  final  frameworks  will  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  consultation 
under  Section  7  are  public  documents 
and  are  available  for  public  inspection 
in  the  Division  of  Endangered  Species 
and  the  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
13. 1997.  the  Service  reported  measures 
it  had  undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1996 
to  document  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entitieS/»The  Analysis  estimated 
that  migratory  bird  hunters  would 
spend  between  $254  and  S592  million  at 
small  businesses  in  1996.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  Office  of  Migratory  Bird 
Management.  This  rule  was  not  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  E.O.  12866. 

The  Service  examined  these  proposed 
regulations  under  the  Paperwork 
Reduction  Act  of  1995  and  found  no 
information  collection  requirements. 

List  of  Sub)ects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1997-98  hunting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j- 

Dated:  May  30, 1997. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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3FF1CE  OF  MANAGEMENT  AND 

3UDGET 

Office  of  Federal  Procurement  Policy 
iS  CFR  Part  9904 

s  Accounting  Standards  Board; 
A  !>;atJon  of  Contractor  Restructuring 
Costs 

agency:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  0MB. 

ACnON:  Final  rule;  interpretation. 


SUftMARY:  The  Cost  Accounting 
Standards  (CAS)  Board  is  issuing  an 
interpretation  designed  to  address 
period  cost  assignment  and  allocability 
criteria  for  restructuring  costs  incurred 
under  certain  national  defense 
contracts. 

DATES:  Effective  Date:  August  15. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

Section  818  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995. 
Pub.  L.  103-337,  restricts  the 
Department  of  Defense  from 
reimbursing  a  contractor  or 
subcontractor  that  decides  to  avail  itself 
of  incurring  restructuring  costs 
associated  with  a  business  combination 
unless  certain  "net  savings"  provisions 
are  met.  Questions  have  arisen  as  to  the 
methods  to  be  used  in  measuring, 
assigning  and  allocating  such 
restructuring  costs.  This  interpretation 
is  designed  to  address  these  questions, 
as  well  as  the  cost  of  restructuring 
activities,  in  general. 

This  interpretation  is  based  upon  the 
interim  interpretation  (with  request  for 
comment)  issued  by  the  CAS  Board  on 
March  8,  1995,  60  FR  12711.  Ten  sets  of 
public  comments  were  received  in 
response  to  the  interim  interpretation. 
None  of  the  commenlers  identified  any 
substantive  issues,  although  several 
requested  more  specificity  with  respect 
to  the  relationship  of  the  interim 
interpretation  to  the  provisions  of  CAS 
9904.406 — Cost  Accounting  Period. 
Accordingly,  the  interim  interpretation 
is  being  revised  to  clarify  that  it  serves 
principally  as  an  interpretation  of  the 
provisions  of  CAS  9904.406  as  related  to 
restructuring  costs. 


B.  Authority  To  Issue  an  Interpretation 

Authority  for  issuance  of  this 
interpretation  is  provided  by  41  U.S.C. 
422(f)(1)  and  48  CFR  9901.302(b). 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

List  of  Subjects  in  48  CFR  part  9904 

Accounting,  Government 
procurement. 

Accordingly.  48  CFR  part  9904  is 
amended  as  follows: 

Part  9904— COST  ACCOUNTING 
STANDARDS 

Subpart  9904.406— Cost  Accounting 
Standard — Cost  Accounting  Period 

1.  The  authority  citation  for  part  9904 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 

Authority:  Pub.  L.  100-679, 102  SUt.  4056, 
41  U.S.C.  422. 

2.  Section  9904.406-61  is  amended  by 
adding  text  to  read  as  follows: 

§  9904.406-61    Interpretation. 

(a)  Questions  have  arisen  as  to  the 
allocation  and  period  cost  assignment  of 
certain  contract  costs  (primarily  under 
defense  contracts  and  subcontracts). 
This  section  deals  primarily  with  the 
assignment  of  restructuring  costs  to  cost 
accounting  periods.  In  essence,  it 
clarifies  whether  restructuring  costs  are 
to  be  treated  as  an  expense  of  the 
current  period  or  as  a  deferred  charge 
that  is  subsequently  amortized  over 
future  periods. 

(b)  "Restructuring  costs"  as  used  in 
this  Interpretation  means  costs  that  are 
incurred  after  an  entity  decides  to  make 
a  significant  nonrecurring  change  in  its 
business  operations  or  structure  in  order 
to  reduce  overall  cost  levels  in  future 
periods  through  work  force  reductions, 
the  elimination  of  selected  operations, 
functions  or  activities,  and/or  the 
combination  of  ongoing  operations, 
including  plant  relocations. 
Restructuring  activities  do  not  include 
ongoing  routine  changes  an  entity 
makes  in  its  business  operations  or 
organizational  structure.  Restructuring 
costs  are  comprised  both  of  direct  and 
indirect  costs  associated  with  contractor 
restructuring  activities  taken  after  a 
business  combination  is  effected  or  after 
a  decision  is  made  to  execute  a 
significant  restructuring  event  not 
related  to  a  business  combination. 
Typical  categories  of  costs  that  have 
been  included  in  the  past  and  may  be 
considered  in  the  future  as  restructuring 
charges  include  severance  pay,  early 
retirement  incentives,  retraining, 


employee  relocation,  lease  cancellation, 
asset  disposition  and  vsrrite-offs,  and 
relocation  and  rearrangement  of  plant 
and  equipment.  Restructuring  costs  do 
not  include  the  cost  of  such  activities 
when  they  do  not  relate  either  to 
business  combinations  or  to  other 
significant  nonreciuring  restructuring 
decisions. 

(c)  The  costs  of  betterments  or 
improvements  of  capital  assets  that 
result  firom  restructuring  activities  shall 
be  capitalized  and  depreciated  in 
accordance  with  the  provisions  of 
9904.404  and  9904.409. 

(d)  When  a  procuring  agency  imposes 
a  net  savings  requirement  for  the 
payment  of  restructuring  costs,  the 
contractor  shall  submit  data  specifying 

(1)  the  estimated  restructuring  costs 
by  period. 

(2)  the  estimated  restructuring  savings 
by  period  (if  applicable),  and 

(3)  the  cost  accounting  practices  by 
which  such  costs  shall  be  allocated  to 
cost  objectives. 

(e)  Contractor  restructuring  costs 
defined  pursuant  to  this  section  may  be 
accumulated  as  deferred  cost,  and 
subsequently  amortized,  over  a  period 
during  which  the  benefits  of 
restructuring  are  expected  to  accrue. 
However,  a  contractor  proposal  to 
expense  restructuring  costs  for  a  specific 
event  in  a  current  period  is  also 
acceptable  when  the  Contracting  Officer 
agrees  that  such  treatment  will  result  in 
a  more  equitable  assigrunent  of  costs  in 
the  circumstances. 

(f)  If  a  contractor  incurs  restructuring 
costs  but  does  not  have  an  established 
or  disclosed  cost  accounting  practice 
covering  such  costs,  the  deferral  of  such 
restructuring  costs  may  be  treated  as  the 
initial  adoption  of  a  cost  accounting 
practice  (see  9903.302-2(a)).  If  a 
contractor  incurs  restructuring  costs  but 
does  have  an  existing  established  or 
disclosed  cost  accounting  practice  that 
does  not  provide  for  deferring  such 
costs,  any  resulting  change  in  cost 
accounting  practice  to  defer  such  costs 
may  be  presumed  to  be  desirable  and 
not  detrimental  to  the  interests  of  the 
Government  (see  9903.201-6).  Changes 
in  cost  accounting  practices  for 
restructuring  costs  shall  be  subject  to 
disclosure  statement  revision 
requirements  (see  9903.202-3).  if 
applicable. 

[g)  Business  changes  giving  rise  to 
restructuring  costs  may  result  in 
changes  in  cost  accounting  practice  (see 
9903.302).  If  a  contract  price  or  cost 
allowance  is  affected  by  such  changes  in 
cost  accounting  practice,  adjustments 
shall  be  made  in  accordance  with 
.  subparagraph  (a)(4)  of  the  CAS  clause 
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(see  9903.201-4(a)(2),  9903.201-4(c)(2) 
and  9903.201-4(e)(2)). 

(h)  The  amortization  period  for 
deferred  restructuring  costs  shall  not 
exceed  five  years.  The  straight-line 
method  of  amortization  should  normally 
be  used,  unless  another  method  results 
in  a  more  appropriate  matching  of  cost 
to  expected  benefits. 

(i)  Restructuring  costs  that  are 
deferred  shall  not  be  included  in  the 
computation  to  determine  facilities 
capital  cost  of  money  (see  9904.414). 
Specifically,  deferred  charges  are  not 
tangible  or  intangible  capital  assets  and 


therefore  are  excluded  from  the  facilities 
capital  values  for  the  computation  of 
facilities  capital  cost  of  money. 

(j)  Restructuring  costs  incurred  at  a 
home  office  level  shall  be  treated  in 
accordance  with  the  provisions  of 
9904.403.  Restructuring  costs  incurred 
at  the  segment  level  that  benefit  more 
than  one  segment  should  be  allocated  to 
the  home  office  and  treated  as  home 
office  expense  pursuant  to  9904.403. 
Restructuring  costs  incurred  at  the 
segment  level  that  benefit  only  that 
segment  shall  be  treated  in  accordance 


with  the  provisions  of  9904.418.  If  one 
or  more  indirect  cost  pools  do  not 
comply  with  the  homogeneity 
requirements  of  9904.418  due  to  the 
inclusion  of  the  costs  of  restructuring 
activities,  then  the  restructuring  costs 
shall  be  accumulated  in  indirect  cost 
pools  that  are  distinct  from  the 
contractor's  ongoing  indirect  cost  pools. 

(kl  This  section  is  applicable  to 
contractor  "restructuring  costs"  paid  or 
approved  on  or  after  August  15, 1994. 

(FR  Doc.  97-14773  Filed  6-5-97;  8:45  am] 
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Presidential  Determination  No.  97-25  of  May  29,  1997 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended — Continuation  of  Waiver  Authority 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974,  as 
amended.  Public  Law  93-618,  88  Stat.  1978  (hereinafter  "the  Act"),  I  deter- 
mine, pursuant  to  subsection  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1), 
that  the  further  extension  of  the  waiver  authority  granted  by  subsection 
402(c)  of  the  Act  will  substantially  promote  the  objectives  of  section  402 
of  the  Act.  I  further  determine  that  continuation  of  the  waiver  applicable 
to  the  People's  Republic  of  China  will  substantially  promote  the  objectives 
of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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.30778 


14  CFR 

33 29663 

39 30230,  30433 

Proposed  Rules: 

39 30481,  30483,  31020, 

31021 
71 — 29679,  30784 


15  CFR 

902 


.30741 


16  CFR 

Proposed  Rules: 

1014 


.29680 


17  CFR 

Proposed  Rules: 
240 


.30485 


18  CFR 

153 


.30435 


19  CFR 

24 


.30448 


20  CFR 

404 _..30746 

416 30747,30980 

21  CFR 

172 30984 

178 30455 

184 30751 

589 30936 

882 30456 

886 30986 

Proposed  Rules: 

111 30678 

812 31023 


23  CFR 

658 


.30757 


24  CFR 

200 

202 

203 

206 


.30222 
.30222 
.30222 
.30222 


26  CFR 

Proposed  Rules: 

1 30785 

301 30785,  30796 


27  CFR 

24 

Proposed  Rules: 
24 


.29663 


.29681 


28  CFR 

58 


.30172 


29  CFR 
1910 


.29668 


30  CFR 

870 

Proposed  Rules: 

243 

916 

917 

934 


.30232 


.29682 
.30535 
.30540 
.30800 
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33CFH 

1 00 30759.  30988 

166 30759 


34CFR 

685 


.30411 


36CFR 

Ch.  I 

1 

7 

8 

9 

11 

13 


.30232 
.30232 
.30232 
.30232 
.30232 
.30232 
.30232 


17 30232 

18 30232 

20 30232 

21 30232 

28 30232 

51 30232 

65 30232 

67 30232 

73 30232 

78 30232 

ProposMl  RuIm: 

1 1 90 30546 

1 191 30546 

37CFR 

Proposed  Rul«s: 

2 30802 

3 30802 

38CFR 

4 30235 

17 30241 

Propossd  Rules: 

3 30547 


39CFR 

111 30457 

3001 30242 

40CFR 

52 .29668,  30251,  30253, 

30760.  30991 

63 30258.  30993,  30995 

80 „ 30261 

81 30271 

82 30276 

85 31 1 92 

86 31192 

136 30761 

180 29669,  30996,  31190 

Proposed  Rules: 

9 31025 

51 30289 

52 29682.  30290.  30818. 

30821,31025.31037 

60 30548 

63 30548.31038 

70 30289 

81 30291 

86 30291 

122 31025 

123 31025 

131 31025 

132 31025 

180 30549 

185 30549 

260 30548 

261 30548 

264 30548 

265 30548 

266 30548 

270 30548 

271 29684,  29688,  30548 

300 30554 


41CFR 

301 


.30260 


42CFR 

Proposed  Rules: 

412 

413 

489 


..29902 
..29902 
..29902 


44CFR 

65 „...30280.  30283 

67 30285 

Proposed  Rules: 
67 


.30296 


45CFR 

1639 


.30763 


47CFR 

24 31002 

61 31003 

73 31005,  31006,  31007, 

31008 
Proposed  Rules: 
69 31040 

48CFR 

9903 31294 

9904 31308 

Proposed  Rules: 

0 30186 

4 30186 

7 30186 

8 30186 

15 30186 

16 30186 

17 30186 

22 30186 

27 30186 

28 30186 

31 30186 


32 30186 

35 30186 

42 - 30186 

43 30186 

44 _ 30186 

45 30186 

49 30186 

51 - 301 86 

52 30186 

53 30186 

214.™ 30829 

215 30829 

225 30831 

245 30832 

252 30831.  30832 

932 - 30556 

970 30556 

49CFR 

1 71 29673.  30767 

172 30767 

232 30461 

571 34064,31008 

1312 30286 

50CFR 

17 30772 

24 , 30773 

285 30741 

630 30775 

660 29676,30776 

679 30280,  30283,  31010 

Proposed  Rules: 

14 31044 

20 31298 

23 31064 

600 30836 

648 29694.  30835 

660 30306 

679 30836 
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REMINDERS 

The  Items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  6,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Exotic  Newcastle  disease; 
disease  status  change — 
Costa  Rica;  published  5- 
22-97 

AGRICULTURE 
DEPARTMENT 

Farm  S«r,    >   Agency 

Program  regulations: 
Section  515  mral  rental 
housing  loans;  requests 
processing;  published  5-7- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Section  515  rural  rental 
housing  loans;  requests 
processing;  published  5-7- 
97 

AGS'    J.    J  RE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Section  515  rural  rental 
housing  loans;  requests 
processing;  put)lished  5-7- 
97 

AGRCUI'^JOF 

DEPAR1MEN* 

Rural  (Utilities  Service 

Program  regulations: 
Section  515  rural  rental 
housing  loans;  requests 
processing:  oubllshed  5-7- 

COMM^;5C;ii   :DE.DARTM£NT 
\a';;'-a:  jct-anic  and 
At.r-    sp  1- •  :  A  dministration 
Fe. 
Environmental  data  and 

information  and  products; 

published  5-7-97 
ENERGY  DEPAR'MENT 
Contract  app- 
Organization,  functions  and 

authorities  overview; 

published  5-7-97 
^NViRONMEN'^AL 
-ROTt{-;ON  AGENCY 
Air  quality  implementation 
plans;  VAVapproval  and 


promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Pennsylvania;  published  5-7- 
97 
Clean  Air  Act: 
Federal  air  toxics  program 
delegation  approvals — 
Indiana;  withdrawn; 
published  6-6-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  published  6-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Polydextrose;  published  6-6- 
97 

MANAGEMENT  AND 
BUDGET  OFRCE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Cost  accounting  standards 
coverage;  applicability 
criteria;  published  6-6- 
97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  published  5-2- 

97 
Boeing;  published  5-2-97 
Bomt)ardier;  published  5-22- 

97 
Jetstream;  published  5-2-97 
McDonnell  Douglas; 
putHished  5-2-97 
Raytheon;  published  5-2-97 

Rolls-Royce  pic;  published 
4-7-97 

TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
User  fee  airports;  list 
additions;  published  5-7- 
97 

RULES  GOING  INTO 
EFFECT  JUNE  8,  1997 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Experimental  nonletter-size 

business  reply  mail 

categories  and  fees; 

implementation  starxlards; 

published  5-9-97 
Special  services  reform; 

implementation  starxiards; 

published  5-12-97 


International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

Japan;  published  5-8-97 
International  mail  special 
services- 
Fees  and  insurance  limits 
changes;  pufcriished  5- 
27-97 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
Great  Chesapeake  Bay 
Swim  Event;  published  5- 
20-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Almonds  grown  In  California; 
comments  due  by  6-9-97; 
published  4-10-97 
Milk  marketing  orders: 
New  Mexico-West  Texas; 
comments  due  by  6-12- 
97;  published  5-13-97 

Texas;  comments  due  by  6- 
12-97;  published  5-13-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Sliced  and  pre-packaged 
dry-cured  pork  products; 
comments  due  by  6-13- 
97;  published  4-14-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 

Apples;  comments  due  by 
6-9-97;  published  5-6-97 

Tobacco;  comments  due  by 
6-12-97;  published  5-13- 
97 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 

Ham  with  natural  juices 
products;  use  of  binders; 
comments  due  by  6-9-97; 
published  4-25-97 

COMMERCE  DEPARTMENT 
National  Oceanic  anti 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking — 


North  Atlantic  right  whale, 
etc.;  take  reduction 
plan;  comments  due  Ijy 
6-13-97;  published  5-23- 
97 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  and  trademark  cases: 
Fee  revisions;  comments 

due  by  6-11-97;  puljlished 

5-7-97 

DEFENSE  DEPARTMENT 

Federal  Acquisitk>n  Regulatkxi 

(FAR): 

Lk^uidated  damages  and 
commercial  sutxxjntracting 
plans;  policy  clanfication; 
comments  due  by  6-10- 
97;  published  4-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkinal  emission  starxjards: 
Hazardous  air  pollutants  list; 
additions  and  deletions — 
Research  and 
development  facilities; 
comments  due  tjy  6-11- 
97;  published  5-12-97 
Air  pollution  control;  aircraft 
and  aircraft  er>gines: 
Commercial  aircraft  gas 
turtMne  er>gines  wrth  rated 
thrust  greater  than  26.7 
kilonewtons  (kN);  exhaust 
emission  starxJards; 
comments  due  by  6-9-97; 
published  5-8-97 
Air  quality  implementation 
plans;  approval  and 
promulgatKXi;  various 
States: 

California;  comments  due  by 
6-13-97;  published  5-14- 
97 
Missouri;  comments  due  by 
6-13-97;  published  5-14- 
97 
Ohio;  comments  due  by  6- 
13-97;  published  5-14-97 
Air  quality  planning  purposes; 
designatk}n  of  areas: 
Minnesota:  comments  due 
by  6-12-97;  published  5- 
13-97 
Hazardous  waste: 
Identifcation  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrictkxis  for  newly 
hazardous  wastes; 
comments  due  t>y  6-9- 
97;  published  4-8-97 
Pesticides;  tolerances  in  food, 
anln^  feeds,  and  raw 
agricultural  commodities: 
Glyphosate;  comments  due 
by  6-10-97;  published  4- 
11-97 
Imazapyr;  comments  due  t)y 
6-9-97;  published  4-9-97 
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ouijerfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-13-97;  published 
5-14-97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Employment  discrimination 
complaint  procedures  for 
previously  exempt  State 
andlocal  government 
employees;  comments  due 
by  &-9-97;  published  4-10- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Digital  audio  radio  service 
terrestnal  repeaters  or 
gap-fillers;  deployment; 
comments  due  by  6-13- 
97;  published  &-2-97 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
6-9-97;  published  4-28-97 
Florida;  comments  due  by 

6-9-97;  published  4-26-97 

Michigan;  comments  due  by 

6-9-97;  published  4-28-97 

Missouri;  comments  due  by 

6-9-97;  published  4-28-97 

Montana;  comments  due  by 

6-9-97;  published  4-28-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

General  policy: 
Minority  and  women 
outreach  program, 
contracting;  arxJ 
individuais  with  disabtlities 
outreach  program; 
comments  due  by  6-13- 
97;  published  4-14-97 

tDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Housing  finarx:e  and 
community  investment; 
mission  achievement; 
comments  due  by  6-9-97; 
published  5-9-97 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 

Penodic  partiapant 
statements;  definitior^s  arxj 
clantication;  comments 
due  by  6-9-97;  published 
5-9-97 

Vesting;  definitions  and 
cianfication;  comments 


due  by  6-9-97;  published 
5-9-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages  and 
commercial  subcontracting 
plans;  policy  cianfication; 
comments  due  by  6- 10- 
97;  published  4-11-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Investigational  use; 
comments  due  by  6-9- 
97;  published  5-8-97 
Food  additives: 
1,3-butylene  glycol; 
comments  due  by  6-12- 
97;  published  5-13-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  arxJ  Medicaid 
(programs: 

Home  health  agencies — 
Outcome  and  assessment 
information  set  (OASIS) 
use  as  participation 
condition;  comments 
due  by  6-9-97; 
published  3-10-97 
Medicare  and  medicaid 
programs: 

Home  health  agerxHes — 
Participation  conditions; 
comments  due  by  6-9- 
97;  published  3-10-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Otfice, 
Heatth  and  Human  Services 
DefMTtment 

Health  care  programs;  fraud 
arxJ  abuse: 

Heatth  Insurance  Portability 
and  Accountability  Act — 
Shared  Risk  Exceptkjn 
Negotiated  Rulemaking 
Committee;  intent  to 
estat>lish  and  meetings; 
comments  due  by  6-9- 
97;  published  5-23-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlite  Service 

Endangered  and  threatened 
species: 
Bruneau  hot  springsnail; 

comments  due  by  6-9-97; 

published  3-25-97 
Flat-tailed  Horned  Lizard; 

comments  due  by  6-9-97; 

published  5-6-97 


JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  6-13-97; 
published  5-14-97 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practices  and  procedures: 
Miscellaneous  amendments; 
comments  due  by  6-9-97; 
put>lished  4-9-97 
Whistleblowing;  appeals  and 
stay  requests  of  personnel 
actions;  comments  due  by 
6-9-97;  published  4-9-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages  and 
commercial  subcontracting 
plans;  policy  clarification; 
comments  due  by  6-10- 
97;  published  4-11-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Credit  union  service 
organizations;  comments 
due  by  6-12-97;  published 
4-23-97 

Federal  credit  unions  bylaws 
and  Federal  credit  union 
standard  bylaw 
amendments;  revision; 
comments  due  by  6-12- 
97;  published  4-23-97 

NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protection; 
domestic  licensing  and 
related  regulatory  functions: 
Materials  licenses; 
environmental  reporting 
requirements;  comments 
due  by  6-13-97;  published 
5-14-97 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Market  research  evidence; 
foundatksnal  requirements 
clarified:  comments  due 
by  6-9-97;  published  5-9- 
97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

China;  comments  due  by 
6-9-97;  published  5-9-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities: 
Opervend  management 

investment  companies; 

registration  form; 

comments  due  l)y  6-9-97; 

published  3-10-97 


Investment  companies: 

Registered  investment 
company  name 
requirements;  comments 
due  by  6-9-97;  published 
3-10-97 

Securities: 

Open-end  management 
investment  companies; 
new  disclosure  option; 
comments  due  by  6-9-97; 
published  3-10-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 

Reduced  vertical  separation 
minimum  airspace 
operations;  U.S.-registered 
aircraft  requirements; 
comments  due  by  6-9-97; 
published  4-9-97 

Airworthiness  directives: 

de  Havilland;  comments  due 
by  6-13-97;  published  3- 
31-97 

Airbus  Industrie;  comments 
due  by  6-12-97;  published 
5-1-97 

Jetstream  Aircraft  Ltd.; 
comments  due  by  6-13- 
97;  published  4-14-97 

Saab;  comments  due  by  6- 
9-97;  published  4-30-97 

Class  E  airspace;  comments 
due  by  6-9-97;  published  4- 
24-97 

TRANSPORTATION 
DEPARTMENT 

Feoff  a^  -:ghway 
AdrrMP.iSUation 

Motor  earner  safety 
regulations: 

Parts  and  accessories 
necessary  for  safe 
operation — 

General  amendments; 
comments  due  by  6-13- 
97;  published  4-14-97 

TREASURY  DEPARTMENT 

Thrift  Sapervlsion  Office 

Applk:ation  processing; 
comments  due  by  6-9-97; 
published  4-9-97 

Savings  associations: 

Federal  Mutual 
Associations — 

Incorporation, 
organization,  and 
conversion;  comments 
due  by  6-9-97; 
published  4-9-97 
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LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
puWic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
wrth  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/nara/tedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
availattle  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_.docs/. 
Some  laws  may  not  yet  t>e 
available. 
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of  how  to  solve  a  sample  research  problem. 
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iem  when  vou  sv  a  gel ;,  u;  r^ne  -  x/n  uce  by  checking  the  number  that  foUows  month/year  code  on 
the  I  p  iine  of  your  label  ay  shown  in  this  example'. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

/ ..• 


A  rentwal  notice  v»UI  be 
sent  approxifiiately  90  days 
before  the  shown  date. 


;AFR     SMITH212J 

:jcmn  smith 
:212  main  street 

EpORESTVILLE  MD  20747 


DEC97RI      :  ;aFRDO  SMITH212J  DEC97  R  1     J 

:  JJCXQ*  SMITH  5 

i  :212  MAIN  STREET  S 

:  :forestville  md  20747  : 


lol^e  >un;  mat  v our  scrvKc  .   nunuc*  u  :, out  nu^imru on,  please  return  your  renewal  notice  promptly. 

Ify  ursubscnpu.  n  n^^t^kc  >  isw  ni  r  ku  ^-.rn^ns  stnj  your  mailing  label  from  any  issue  to  the 
Supenniencieni  .A  ?><Kameniv  \x  i,x-:.iu'-   '  <  ;->UJ2-!?372  with  the  proper  remittance.  Your  service 

Ai..  rx;  remstati'd 

!o  change  your  address    ^'e^^e  SEND  YOt  R  M  All  ING  LABEL,  along  with  your  new  address  to  the 

Nufxinniencient  of  rX)cumcnis    \an:  Chief.  Mail  Lis;  B  ranch,  MaU  Stop:  SSOM.  Washington, 

Ic  inquire  about  your  subscnptiun  *er>ice    p.  avt  nEND  YOUR  MAILING  LABEL,  along  with 
your  coTTtspond^tKc  u  Lhe  S  jpenni^  n^nt  of  Documents,  Atm:  Chief,  Mail  List  Branch,  MaU 

s-;>P    SSOM  Wa>.n.ington  IX    .^ -i-)2-9375. 

I(   *rder  a  new  suhs<npDon:  Please  use  the  order  form  provided  below. 


^rm  ''^**r3f.wmirx  -  ^a-s« 


Su  p©nntefn3ef ^1 


;  K'<::iJ'"'«1t<«  $*j 
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Fax  vour  orders  ;2u2j  3i^-i.:c>0 
Phone  your  orders  (202)  512-1800 


suDscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (^^^0)  at  $555  each  oervear. 

For  pnwac>",  cnecK  ocx  oec^w. 

□  Do  not  make  my  name  available  to  other  mailers 

Q  CneoK  :  -.Hr*-  iv^  oviKAX^.iandent  of  Documents 

□  GPODepoo.  Account    I    I    I    I    I    I    I    |-D 

□  VISA     □  MasterCard   |    |    |    |    Icxpiration  dat^ 


The  total  cost  of  my  order  is  $- —  Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Corncia''iv  t  De'-»r/%«i  Ta"i« 


(PIMM  typ*  or  print) 


AiXttona  aoo  BSA'attention  Una 


Straa*  addrass 


I  I  I  I  I  I  I Mill] 


City  State.  Zip  coda 


Thank  you  for  i^Hjroniert 


Oaytiip.®  p(x3ne  including  araa  coda 


Authortzina  signatura 
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Mai  To:  Superintendent  of  Docunr)ents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
Yd/gi*  of  CFR  Sections  Aff&cted),  the 
Federal  Registv.'  index,  or  both. 


LSA  •  List  of  CFQ  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  desigr>3d  to  lead  users  of  the  Code  of 
Fedonl  Regulations  to  arDendatory 
actk>ns  published  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entnes  indicate  the  nature  of  the  ctianges — 
such  as  revised,  removed,  or  corrected. 
$27  per  year 

Federal  Register  Index 

The  index,  covering  ttie  contents  of  ttie 
daily  Federal  Register,  is  issued  fDonthly  in 
cumulative  form.  Entnes  are  carried 
pnmanly  under  the  names  of  tfie  issuir>g 
agencies.  Significant  subjects  are  carried 
as  cross-refererx:es. 
S25  per  year 


A  tmjmg  aid  «  mckxied  m  each  publication  which  hsts 
Federal  fiegisiei  page  numbers  *lf^  ihe  date  o/  pubhcaiion 
m  the  Federal  Regisier 
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Superintendent  of  Documents  Subscription  Order  Form 


I — I    YES,  enter  the  foiiowing  indicated  subscriptions  for  one  year: 


C/iarge  your  o  -  m? 

It's  e.-isv 


¥sk\  your  oroers  (Itil)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  ftiyey,  check  twx  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t    IE  in 

(expiration) 

-D 


(Gty.Sute.  Zip  code) 


(Daytime  phone  mduding  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  on  how  to  use  the  Federal  Kegister 

For  information  on  a  briefing  in  Washington,  EJC,  see  the 

announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  J*rinting 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  onliive  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjccess.apo.gov/nara/cfr 

For  additional  infcHmauon  on  GPO  Aceets  products, 
services  and  access  methods,  see  page  U  or  contact  the 
GPO  Access  User  Support  Team  via; 

»     Phone:  toll-free:  1-888-293-6498 

f     Email:  gpo3Ccess@EDC  eov 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  dataliase  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gjjo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gDO.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  Kpoaccess©gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Rsgister  Index  and  LSA  is  $220  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1808 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies      -  512-1803 

FEDERAL  AGENQES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbeni,  see  the  Reader  Aids  section  at  the  end  of 
this  issue. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  t)etween  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
r^earch  Federal  agency  regulations  which  directly  affect  Ihem. 


There  will  be  no  discussion  of  specific  agency  regulations.           1 

WASHINGTON,  DC 

WHEN: 

June  17,  1997  at  9:00  am 

WHERE: 

Office  of  the  Federal  Register 

Conference  Room 

_ 

800  North  Capitol  Street,  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 

RESERVATIONS 

202-523^538 

1 

UMI 


© 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


in 


Contents 


Federal  Register 

Vol.  62,  No.  110 

Monday,  June  9,  1997 


Agriculture  L>epariment 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

A    na  dio  p.d-t  -wealth  Inspection  Service 

RULES 

Viruses,  serums,  toxins,  etc.: 
Biological  products  and  guidelines;  definitions,  31326- 

31329 
Clostridium  perfringens  Types  C  and  D  toxoids  and 
bacterin-toxoids;  standard  requirements,  31329- 
31331 

An!''!USi  Division 
Nuiices 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Martin  Marietta  Materials,  Inc,  et  al.,  31456-31462 

Appalachiar^  Stale--  ;  :;»»  ..  r-'-   ^^ac  ;:i,«^  •  --   Vaste 

Meetings,  31408-31409 

Arrpy  Department 
See  Engineers  Corps 

Coast  Guai-c 
RULES 

Civil  monetary  penalties;  inflation  adjustments 

Correction,  31339-31340 
Ports  and  waterways  safety: 

Delaware  Bay  and  Delaware  River,  PA;  safety  zone, 
31340-31341 
PROPOSED  RULES 
Ports  and  waterways  safety: 

Miami,  FL;  regulated  navigation  area,  31385-31387 

Comfnerce  Depanme'-'! 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Commission  o?  f-'ne  Arts 

NOTICES 

Meetings,  31413 

Cornnittee  tc  me  'rnpiementation  of  Textile  A .: ■<-*-'*- ^nts 
NOTICfcS 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  31413-31414 
Costa  Rica,  31414 
Korea,  31414-31415 
Sri  Lanka,  31415 

Comnodiiy  Oed;'  Ccporaiion 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31408 


Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  option  transactions: 

Enumerated  agricultiu^l  commodities;  trade  options, 
31375-31383 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0M6  review;  comment  request,  31416 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
One  Price  Clothing  Stores,  Inc.,  31416-31417 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Learn  and  Serve  America — 
National  clearinghouse,  31417-31418 

Cusio.Tit  iervice 

PROPOSED  RULES 
Merchandise  entry: 
Informal  entry  value  limit  increase  to  $2000;  maximum 
amount,  31383-31385 

Detfc'VSt  .jep.-.nment 
See  Engineers  Corps 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Federal  Pell  grant  program,  31488-31489 
Federal  work-study  programs,  31418-31419 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Regulatory  guidance  letters,  31492-31506 

Environmental  Protection  AgerKy 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Wood  furniture  manufacttiring  operations;  wood  furniture 
component  definition,  31361-31363 
Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Nonmetallic  mineral  processing  plants,  31351-31361 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  31341-31343 
Pennsylvania,  31343-31349 
Utah,  31349-31351 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Wood  fumitiire  manufactiuing  operations;  wood  furniture 
component  definition,  31405-31406 
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Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Oregon.  31398-31405 
Washington,  31394-31398 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  31387 
Louisiana,  31388-31394 
Hazardous  waste: 
Land  disposal  restrictions — 
Metal  wastes  and  mineral  processing  wastes  treatment 
standards,  etc.  (Phase  IV).  31406-31407 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commerce  country  chart — 

Australia  Group,  South  Korea  addition;  clarification  of 
sample  shipments  exemption  (ECCN  1C350); 
correction,  31473  ^ 

Famliy  Support  Administration 

See  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  31331-31336 
Class  E  airspace,  31337 
Class  E  airspace;  correction.  31337-31338 
PROPOSED  RULES 
Airworthiness  directives: 

General  Electric  Co.,  31370-31371 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 
Type  certification  requirements;  miscellaneous 
changes,  31476-31479 

Transport  category  airplanes — 
High-lift  device  controls;  gate  requirements,  31482- 
31485 
Class  E  airspace,  31371-31375 
NOTICES 
Meetings:  • 

Air  Traffic  Procedures  Advisory  Committee,  31470-31471 

RTCA,  Inc.,  31471 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31462-31463 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Colorado  et  al.,  31364 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  31429-31430 
Common  carrier  services: 

Federal-State  Joint  Board  on  Universal  Service; 
appointment  of  member,  31430 
Meetings: 

1997  World  Radiocommimication  Conference  (WRC-97) 
Advisory  Committee 
Preliminary  proposals,  31430-31431 
Applications,  hearings,  determinations,  etc.: 

Hoffman.  Martin  W.,  31430 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  31431 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cinergy  Services.  Inc.,  et  al..  31422-31424 

New  York  State  Electric  &  Gas  Corp.  et  al.,  31424-31427 
Meetings;  Sunshine  Act.  31427-31429 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  31419 

Baltimore  Gas  &  Electric  Co.,  31419 

Duquesne  Light  Co.,  31420 

Entergy  Power  Marketing  Corp.,  31420 

Florida  Power  Corp.,  31420 

Idaho  Power  Co.,  31420 

Montaup  Electric  Co.,  31420-31421 

Nevada  Power  Co .,  3 1 4  2 1 

Northeast  Utilities  Service  Co.,  31421 

Northwest  Pipeline  Corp.,  31421 

Pennsylvania  Power  &  Light  Co.,  31421-31422 

Federal  Maritime  Commission 

NOTICES 
Complaints  filed: 

Hoegh-Ugland  Auto  Liners  A/S.  31431-31432 
Freight  forwarder  licenses: 

Hansa  U.S.A.  Corp.  et  al.,  31432 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  31464 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  31432 

Permissible  nonbanking  activities.  31432 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
West  Valley  City.  UT;  transportation  improvements, 
31471-31472 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

31445 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Yolo  County,  CA;  valley  elderberry  longhom  beetle, 
31445-31447 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Nutrient  content  claim;  use  of  term  "plus"  as  synonym 
for  "added".  31338-31339 
NOTICES 
Food  additive  petitions: 

Asahi  Denka  Kogyo  K.K.,  31433 
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Foreign  Clairrs  Sf^niprre- 

NOTICES 

Meetings;  Sunshine  Act,  31463 
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Heal:n  and  Human  Servicer  DepanmefU 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Refugee  Resettlement  Office 

II 
Housing  and  Urba -^  Devpioo'^e"'  O'^ca'^nient 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Safe  neighborhood  program;  correction,  31473 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement 'Office 

Justice  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claims  Settlement  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

Baton  Rouge.  LA.  et  al..  31454 

Tacoma.  WA,  31454 

Washington  State,  31455 

Wesley  Industries,  Inc.,  31455 

Westinghouse  Electric  Corp.,  31456 

LaDQf  Department 

See  Occupational  Safety  and  Health  Administration 

l-ana  .Manage.Tier.*.  Bu-eau 

NOTICES 

Alaska  Native  claims  selection: 

Goldbelt,  Inc..  31447 

Sealaska  Corp.,  31447 
Classification  of  public  lands: 

Idaho,  31447-31448 
Closure  of  public  lands; 

Montana,  31448-31449 

Nevada,  31449-31450 
Environmental  statements;  notice  of  intent: 

Pocatello  Resource  Area,  ID;  land  use  plan,  31450 
Jackson  District,  AL  et  al.;  notice  to  lessees;  non-producing 

wells,  31450 
Public  land  orders: 

Alaska,  31450-31451 
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Colorado,  31451-31452 
Recreation  management  restrictions,  etc.: 

Las  Cruces  District,  NM;  visitor  restrictions; 
-    supplementary  rules,  31452 
Survey  plat  filings: 

Wyoming;  correction.  31473 

Mine  Safety  ana  Heaith  f  euerai  Review  Oommi&ston 
See  Federal  Mine  Safety  and  Health  Review  Commission 

Meetings;  Sunshine  Act,  31464-31465 


National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Sealing;  deflection  test  for  replaceable  light  sources; 
CFR  correction,  31367 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  31434-31435,  31435 
National  Institute  of  Environmental  Health  Sciences, 

31435-31436 
National  Institute  of  General  Medical  Sciences,  31434, 

31435 
National  Institute  of  Mental  Health,  31433-31434 
National  Institute  of  Nursing  Research,  31435 
National  Institute  on  Drug  Abuse,  31433 
Research  Grants  Division  special  emphasis  panels, 

31436-31437 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  31369 
Pacific  halibut  and  red  king  crab,  31367-31369 
NOTICES 

Environmental  statements;  notice  of  intent: 
Kachemak  Bay  National  Estuarine  Research  Reserve,  AK; 
meetings,  31409 
Meetings: 
South  Atlantic  Fishery  Management  Council,  31409- 
31410 
Permits: 
Endangered  and  threatened  species,  31410-31411 
Nfarine  mammals,  31411 

.\ai:o.'nal  Park  Service 
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Mining  plans  of  operation;  availability,  etc.: 

Joshua  Tree  National  Park,  CA,  31453 
National  Register  of  Historic  Places: 

Pending  nominations,  31453-31454 

Nuctear  Regulatory  Commission 

NOT. •„!..■ 

Environmental  statements;  availability,  etc.: 
Portland  General  Electric  Co.  et  al.,  31465 

Occupationa'  Sa^etv  and  Health  Administration 

NOTICES 
Meetings: 
Construction  Safety  and  Health  Advisory  Committee, 
31463-31464 

-^ensio'  Benefit  Guaranty  Corporation 

NOTICES 

Substantial  damage  determination  requests: 
Freight  Drivers  and  Helpers  Local  Union  No.  557  Pension 
Fund, 31465-31467 

Personrp  Ma-sae—p-i  Office 

RULES 

Employment: 
Surplus  and  displaced  Federal  employees;  career 

transition  assistance  programs  development,  31315— 

31326 
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p-s  dent's  Commission  on  Critical  Infrastructure 
Protection 

NOTICES 
Meetings.  31467 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

=!  '  J  > .  Resettlement  Office 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  resettlement  program — 
Refugees  in  local  areas  of  high  need.  31437-31445 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  liquid  transportation — 
Cargo  tank  motor  vehicle  use  on  interim  basis  for 
delivery  of  propane  and  other  liquefied 
compressed  gases;  conditions;  reconsideration 
petitions;  meeting.  31363-31364 
Pipeline  safely: 
Low-stress  hazardous  liquid  pipelines  serving  plants  and 
terminals.  31364-31367 

>ec.nties  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange.  Inc..  31467-31468 

Options  Clearing  Corp..  31468-31470 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Arkansas;  correction.  31473-31474 

'echnnioq.  Administration 

Meetmgs: 
Certi^cate  authorities  and  digital  signatures;  enhancing 

global  electronic  commerce;  public  forum,  31411- 

31412 
Experimental  Program  to  Stimulate  Competitive 

Technology.  31412-31413 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  31470 

Treasury  Department 

See  Customs  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OP  PERSONNFl 
MANAGEMEN"^ 

t>  CFH  PAR-^  330 

a  IN  ;i20e  AH2fc 

Cijre«r  Transitson  AsSiSiance  foi 
Surplus  and  D'spiaceci  Peoeral 
Employees 

AGENCY:  Utiice  of  Personnel 

Management. 

AC'ON:  Final  regulation. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  implement  the  President's 
memorandum  of  September  12,  1995, 
that  requires  Federal  agencies  to 
develop  career  transition  assistance 
programs  to  help  their  employees 
affected  by  downsizing  obtain  other 
employment.  The  regulations  require 
agencies  to  provide  transition  assistance 
services  and  give  hiring  priority  to 
surplus  and  displaced  employees. 
DATES:  Effective  July  9,  1997.  Agencies 
will  amend  their  Career  Transition 
Assistance  Plans  (CTAP),  reflecting 
regulatory  changes  on  providing 
internal  selection  priority  and  services 
to  their  surplus  and  displaced 
employees,  as  soon  as  possible,  but  no 
later  than  90  calendar  days  after 
publication  in  the  Ftdera!  Rf>t;ister. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Shelton  or  Ed  McHugh  on  (202) 
606-0960.  FAX  (202)  606-2329,  or  TDD 
(202) 606-0023. 

supp.EMENTAPi>  .NtQRMA-  ON:  On 
September  12,  1995,  the  President 
issued  a  memorandum  entitled  "Career 
Transition  Assistance  for  Federal 
Employees,"  that  directs  Federal 
Executive  agencies  to  establish  career 
transition  assistance  programs  to  help 
surplus  and  displaced  workers  find 
other  jobs  as  the  Federal  Government 
undergoes  downsizing  and 
restructuring.  As  set  forth  in  the 


memorandiun,  such  programs  are  to  be 
developed  in  partnership  with  labor  and 
management,  in  accordance  with 
guidance  and  regulations  provided  by 
the  Office  of  Personnel  Management 
(0PM). 

0PM  issued  interim  regulations  on 
December  29,  1995,  60  FR  67281,  which 
were  developed  in  cooperation  with 
representatives  from  the  Interagency 
Advisory  Group  of  Personnel  Directors 
and  employee  unions.  These  regulations 
provided  the  framework  for 
implementing  the  President's  directive, 
the  purpose  of  which  is  to  maximize 
employment  opportunities  for  displaced 
workers,  both  within  and  outside  the 
Federal  Government. 

The  program  set  up  under  the 
Presidential  directive  incorporates  a 
new  concept  in  career  transition 
assistance  for  displaced  workers  called 
"employee  empowerment."  Instead  of 
placing  surplus  workers  in  new  jobs 
from  a  centralized  inventory  (the 
traditional  Federal  model  for  assisting 
displaced  civil  servants),  the  new 
program  gives  individual  workers  the 
power  to  find,  apply  and  exercise 
priority  for  specific  vacancies  in  which 
they  themselves  are  interested.  It  seeks 
to  motivate  and  reinforce  an  employee's 
self  interest  in  finding  work 
opportunities  by  giving  displaced 
workers  the  resources  and  hiring 
priority  necessary  to  support  their 
transition  to  other  employment. 

Transition  assistance  consists  of  four 
components: 

•  Programs  to  provide  career 
transition  services  to  the  agency's 
surplus  and  displaced  employees; 

•  Policies  for  retraining  displaced 
employees  for  new  career  opportimities; 

•  Policies  that  require  the  selection  of 
a  well-qualified  surplus  or  displaced 
internal  agency  employee  who  applies 
for  a  vacant  position  in  the  commuting 
area,  before  selecting  any  other 
candidate  from  either  within  or  outside 
the  agency;  and 

•  Policies  that  require  the  selection  of 
a  well-qualified  displaced  employee 
from  another  agency  who  applies  for  a 
vacant  position  in  the  commuting  area 
before  selecting  any  other  candidate 
fitjm  outside  the  agency. 

Under  these  regulations.  Federal 
agencies  are  required  to  implement 
Career  Tmnsition  Assistance  Plans  to 
provide  career  transition  services  to 
their  surplus  and  displaced  employees. 


and  give  special  selection  priority  to 
these  workers.  These  regulations  set 
minimum  standards  for  these  plans, 
which  can  be  supplemented  at  the 
agency's  discretion.  These  plans  will 
operate  through  September  30,  1999, 
unless  further  extended  because  of 
severe  downsizing.  Because  the 
Department  of  Defense  (DOD)  manages 
an  efi^ective  program  which  provides 
selection  priority  to  surplus  and 
displaced  employees  within  the 
Department — the  Priority  Placement 
Program — it  is  exempt  from  the  special 
selection  requirement  affecting  its  own 
employees  under  the  Career  Transition 
Assistance  Plan.  The  Department  of 
Defense  is  subject  to  the  other  elements 
of  these  regulations,  and  the 
Reemployment  Priority  List  under 
Subpart  B  of  5  CFR  part  330,  and  its 
employees  are  eligible  for  the  benefits 
provided  by  these  programs. 

Program  Results  to  Date 

On  February  29, 1996,  the  interim 
regulations  took  effect.  During  the  next 
few  months,  each  major  Federal  agency 
established  a  Career  Transition 
Assistance  Plan  for  its  employees  and 
began  giving  selection  priority  for 
vacancies — first  to  its  own  surplus  and 
displaced  employees  and  then  to 
displaced  employees  from  other  Federal 
agencies.  Ehiring  the  first  seven  months 
the  program  was  in  operation,  over 
1 ,000  non-Defense  surplus  and 
displaced  employees  were  selected  for 
other  jobs  within  their  agencies.  Over 
400  more  displaced  employees  were 
selected  for  vacancies  in  other  Federal 
agencies  through  the  Interagency  Career 
Transition  Assistance  Program.  The 
latter  figure,  achieved  in  seven  months 
using  the  "employee  empowerment" 
concept  embodied  in  the  Presidential 
directive,  is  roughly  twice  as  many 
selections  as  were  made  during  the  last 
3  years  that  the  old  Interagency 
Placement  Program,  a  centralized 
referral  and  placement  program  which 
ICTAP  replaced,  was  in  operation. 

During  the  same  period,  two  Internet 
websites  were  set  up  to  assist  surplus 
and  displaced  Federal  employees  in 
finding  other  employment.  OPM's 
USAJOBS  Internet  site  (http:// 
www.usajobs.opm.gov)  provides 
information  on  Federal  employment  and 
complete  vacancy  listings  which  are 
updated  daily.  A  joint  website  operated 
by  the  U.S.  Department  of  Labor  in 
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partnership  with  the  U.S.  Office  of 
Personnel  Management  (http:// 
safetynet.doleta.gov)  is  titled  "Planning 
Your  Future — A  Federal  Employee's 
Survival  Guide."  It  provides  a  wide 
range  of  critical  information  to  Federal 
employees  who  are  affected  by 
downsizing  and  are  attempting  to  make 
successful  career  transitions,  especially 
to  occupations  in  the  private  sector. 
(Additional  information  on  these  sites 
and  other  career  transition  resources  is 
available  from  OPM's  Workforce 
Restructuring  Office  at  (202)  606-0960; 
(202)  606-2329,  FAX). 

A  number  of  Federal  agencies 
undergoing  downsizing  have  set  up 
career  transition  centers  to  assist  their 
displaced  workers.  In  May,  1996,  OPM. 
the  Interagency  Advisory  Group  of 
Personnel  Directors,  several  local 
governments,  and  the  Department  of 
Labor  opened  a  network  of  transition 
centers  for  displaced  Federal  workers  in 
the  Washington.  DC  area.  The  centers, 
which  are  a  pilot  for  replication  in  other 
areas  of  the  country,  provide  job  search 
assistance,  skills  analysis,  counseling 
and  resume  preparation  services. 

Changes  Incorporated  in  the  Final 
Regulations 

Like  the  interim  regulations,  the  final 
regulations  require  an  agency,  when 
filling  a  vacancy,  to  select  an  employee 
eligible  under  its  Career  Transition 
Assistance  Plan  before  selecting  any 
other  candidate  from  within  or  outside 
the  agency.  When  an  agency  has  met  its 
obligations  under  its  Career  Transition 
Assistance  Plan  (CTAP)  and  elects  to  fill 
a  position  from  outside  its  workforce,  it 
must  first  select  agency  employees  who 
have  been  separated  through  reduction 
in  force  (RIF)  and  are  eligible  under  its 
Reemployment  Priority  List  (RPL);  then. 
Federal  employees  displaced  from  other 
agencies  who  apply  for  positions  in  the 
local  commuting  area  and  are  eligible 
under  the  Interagency  Career  Transition 
Assistance  Plan  (ICTAP). 

Several  changes  have  been  made  in 
the  final  regulations  to  improve  the 
program  for  employees,  and  to  provide 
agencies  more  flexibility  in  managing 
their  workforce  during  this  time  of 
downsizing.  These  changes  were  made 
based  upon  written  and  oral  comments 
received  from  agencies,  employees, 
unions,  and  other  interested  persons.  In 
addition,  OPM's  Workforce 
Restructuring  Office  obtained  feedback 
on  the  interim  regulations  through 
OPM's  Oversight  function,  field  activity 
conferences,  and  by  visiting  over  a 
dozen  agencies  at  the  headquarters 
level,  soliciting  their  input  and  ideas. 

We  received  written  comments  on  the 
interim  regulations  from  18  Federal 


agencies,  one  union,  two  professional 
associations,  and  several  individuals.  As 
a  result  of  those  comments,  we  have 
listed  the  major  changes  to  the  interim 
regulations  by  category; 

Internal  Selection  Actions 

Under  the  interim  regulations, 
agencies  are  required  to  announce  any 
vacancy  lasting  90  or  more  days,  and 
give  selection  priority  to  employees 
eligible  under  their  Career  Transition 
Assistance  Plan.  Of  the  agencies 
commenting,  nine  expressed  their 
concern  that  internal  reassignments 
were  subject  to  the  CTAP.  thus  limiting 
the  flexibility  of  their  managers  to  make 
workload  assignments  based  on  shifting 
priorities.  The  problems  appear 
especially  acute  in  those  situations 
where  managers  have  neither  the 
personnel  ceiling  authorization  nor  the 
funding  to  bring  in  employees  from 
outside  their  immediate  organization, 
and  need  the  flexibility  to  move  their 
employees  around  in  order  to  meet 
Ouctuating  workload  and  shifting 
priorities.  OPM,  in  response  to  the  many 
concerns  expressed  by  these  agencies,  is 
adding  an  exception  under  5  CFR 
330.606(d).  actions  not  covered,  to 
permit,  at  the  agency's  discretion,  those 
actions  taken  by  an  agency  component 
to  fill  a  position  from  among  its 
employees  after  well-qualified  surplus 
and  displaced  employees  of  that 
component,  in  the  same  local 
commuting  area,  have  been  accorded 
selection  priority.  This  exception  will 
allow  agency  components  to  make 
internal  selections,  including 
reassigning  their  employees  to  other 
positions,  where  this  is  necessary, 
without  being  required  to  give  selection 
priority  to  CTAP  candidates  from 
outside  that  component. 

For  example,  ii  Agency  Component  A 
in  the  local  commuting  area  of 
Philadelphia,  Pennsylvania,  wants  to 
reassign  an  employee  to  another 
position  in  the  component  within  the 
Philadelphia  area,  it  may  do  so  without 
having  to  give  selection  priority  to  a 
CTAP  candidate  fi-om  outside  Uie 
component.  Special  selection  priority 
must  still  be  afforded  any  eligible 
candidates  within  the  component  in  the 
local  commuting  area,  however.  In  our 
example,  if  Agency  Component  A  wants 
to  reassign  an  employee  to  Agency 
Component  B,  i.e.,  across  component 
lines,  then  selection  priority  must  first 
be  given  to  eligible  CTAP  candidates 
from  all  components  of  the  agency  in 
the  Philadelphia  area.  A  component  is 
considered  to  be  the  first  major 
subdivision  of  an  agency,  e.g.,  the 
Customs  Service  within  the  Department 
of  Treasury,  or  the  U.S.  Geological 


Survey  within  the  Department  of 
Interior.  We  have  added  a  definition  of 
"component"  to  §  330.604,  Definitions. 

Expanded  Geographical  Eligibility  for 
CTAP  and  ICTAP  Eligible  Employees 

Under  the  interim  regulations,  a 
surplus  or  displaced  Federal  employee 
can  exercise  selection  priority  only  for 
those  positions  that  are  in  the  same 
local  commuting  area  as  the  position 
occupied  at  the  time  of  his  or  her  RIF 
separation.  Two  agencies  and  one 
association  stated  that  selection  priority 
should  be  extended  to  surplus  and 
displaced  employees  beyond  the  local 
commuting  area.  Many  agency  officials 
voiced  concern,  however,  that  to  open 
up  every  vacancy  nationwide  would 
place  undue  administrative  and  cost 
burdens  on  the  agency.  The  agency 
could  be  forced  to  bear  the  costs  of  - 
relocating  the  employee,  when  in  most 
cases,  well-qualified  displaced 
candidates  would  be  available  within 
the  local  commuting  area.  This  problem 
may  be  susceptible  to  change  by  statute 
or  new  regulation.  Until  such  steps  are 
taken,  however.  OPM  is  retaining  the 
requirement  under  §  330.605(a)(4). 
Eligibility  for  CTAP.  and  §  330.704(aM4). 
Eligibility  for  ICTAP,  that  in  order  to 
receive  special  selection  priority,  the 
applicant  must  apply  for  positions  in 
the  same  local  commuting  area  in  which 
he  or  she  works  or  worked  at  the  time 
of  his  or  her  separation  from  the 
competitive  service.  Agencies  have  the 
discretion  in  their  Career  Transition 
Assistance  Plans,  however,  to  expand 
internal  selection  priority  beyond  the 
local  commuting  area  for  their  own 
surplus  and  displaced  employees. 
However,  in  no  case  could  an  eligible 
applicant  outside  of  the  local 
commuting  area  be  given  selection 
priority  over  a  well-qualified  surplus  or 
displaced  agency  employee  within  the 
local  commuting  area. 

Content  of  Vacancy  Announcements 

OPM  received  comments  from  both 
agencies  and  employees  that  job 
vacancy  announcements  sometimes  do 
not  contain  clear  and  concise 
information  for  ICTAP  candidates  on 
eligibility  requirements,  how  to  apply, 
or  documentation  required.  In  response 
to  those  concerns,  OPM  is  adding  the 
requirement  under  §  330.707,  Reporting 
Vacancies  to  OPM,  that  when  the 
agency  is  posting  a  job  announcement  to 
•  the  Federal  Jobs  Database,  it  must 
clearly  state  the  definition  of  "well- 
qualified"  on  the  vacancy 
announcement,  including  information 
on  how  a  CTAP  and/or  ICTAP  eligible 
may  apply,  and  what  proof  of  eligibility 
is  required.  A  similar  requirement  is 
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coniaanea  in  §  330.607(b)  for  an 
agency's  internal  announcements  issued 
in  connection  with  its  Career  Transition 
Assistance  Plan. 

Notification  Requirements 

OPM  received  numerous  complaints 
from  surplus  and  displaced  employees 
who  had  filed  applications  under  CTAP 
and  ICTAP,  but  were  not  able  to  find  out 
the  results  of  their  application.  Because 
surplus  and  displaced  employees  are 
entitled  to  selection  priority,  OPM  feels 
that  it  is  critical  that  the  agency  provide 
them  with  information  relative  to  their 
application  for  a  specific  vacancy.  Thus, 
OPM  is  adding  a  requirement  to  5  CFR 
330.607(c)  and  330.706(c)  for  agencies 
to  advise,  in  writing,  surplus  and 
displaced  employees  who  apply  under 
specific  vacancy  announcements  of  the 
results  of  their  applications,  including 
whether  or  not  they  were  found  well- 
qualified.  If  well-qualified,  the  agency 
should  notify  the  applicant  of  his/her 
selection  as  soon  as  possible,  or  if 
another  well-qualified  CTAP  or  ICTAP 
candidate  is  chosen.  If  the  applicant  is 
not  found  well-qualified,  then  he  or  she 
must  be  advised  in  writing  of  the  results 
of  a  second  independent  review  of  his 
or  her  application. 

Definition  of  "Well-qualified" 

OPM  received  many  requests  from 
agencies  to  clarify  the  definition  of 
"well-qualified"  under  5  CFR 
330.6D4(h)  of  the  interim  regulations.  In 
response  to  those  requests,  OPM  is 
clarifying  the  language  and  including  a 
statement  under  §  330.604(k)  that  "well- 
qualified"  generally  includes  those 
applicants  whose  knowledge,  skills,  and 
abilities  clearly  exceed  the  minimum 
qualification  requirements,  but  who 
would  not  necessarily  meet  the  agency's 
defirution  of  "highly  or  best  qualified." 
For  purposes  of  the  career  transition 
assistance  regulations,  the  terms  "highly 
qualified"  and  "best  qualified"  are  not 
applicable. 

Review  of  Qualification  Determinations 

Under  the  interim  regulations,  surplus 
and  displaced  employees  must  be  well- 
qualified  for  a  position  in  order  to 
receive  selecdon  priority.  Currently 
§  330.609  and  §  330.708  of  the  interim 
regulations  require  that  agencies 
conduct  a  documented  review  whenever 
otherwise  eligible  employees  are  found 
not  to  be  well-qualified.  OPM  received 
many  comments  regarding  the 
requirement  for  this  review.  One 
association  commented  that  employees 
should  be  able  to  ask  for  a  review  of 
their  applications  in  those  instances 
where  they  meet  minimum  qualification 
requirements,  but  are  not  found  well- 


qualified.  The  commenter  went  turlher 
to  suggest  that  a  reviewing  panel, 
consisting  of  an  equal  employment 
opportunity  specialist  and  a  persormel 
specialist,  review  the  selection.  One 
individual  commented  that  the 
regulations  should  provide  an  avenue  of 
appeal  to  the  applicant.  Another 
association  asked  that  in  lieu  of  an 
appeals  procedure,  that  the  final 
regulations  clarify  the  right  of  the 
individual  to  grieve  detenninations 
through  either  the  negotiated  or 
administrative  grievance  procedure. 
One  agency  agreed  that  a  qualifications 
review  should  be  conducted  only  in 
those  instances  where  the  employee  has 
not  been  found  well-qualified  The 
Workforce  Restructuring  Office  at  OPM 
also  received  numerous  calls  from 
surplus  and  displaced  employees  who 
expressed  concern  that  they  were  not 
afforded  an  avenue  of  appeal.  OPM  has 
considered  these  comments,  and  has 
determined  that  the  language  in  5  CFR 
330.609  and  330.708  of  the  interim 
regulations  needs  to  be  clarified,  to 
specify  that  agencies  will  conduct  a 
documented,  independent  second 
review  in  those  instances  where  an 
otherwise  eligible  CTAP  or  ICTAP 
applicant  is  not  found  well-qualified. 
An  example  of  a  second  independent 
reviewer  might  be  a  supervisor  in  the 
human  resources  office,  an  Equal 
Employment  Opportunity  official,  or  a 
subject  matter  specialist  who  was  not 
involved  in  the  original  rating  process. 
The  applicant  must  be  advised  in 
writing  of  the  results  of  the  second 
review. 

Length  of  Positions  Subject  to  CTAP/ 
ICTAP 

Several  agencies  objected  to  the 
definition  of  the  word  "vacancy"  under 
§  330.604(g}  of  the  interim  regulations, 
saying  that  the  requirement  to  aiuiounce 
positions  lasting  90  days  or  more  was 
too  restrictive,  and  carried  an 
administrative  burden  that  resulted  in 
few,  if  any,  CTAP  or  ICTAP  applicants. 
Further,  vacancies  of  short  duration, 
e.g.,  90  days,  did  not  provide  the  CTAP 
or  ICTAP  eligible  a  significant 
placement  opportunity  to  ease  the 
employee's  reduction  in  force 
separation.  In  response  to  those 
objections,  OPM  has  changed  the 
definition  of  "vacancy"  to  positions 
lasting  121  or  more  days.  The  final 
regulations  thus  allow  agencies  to 
temporarily  fill  positions  for  up  to  120 
days  without  requiring  that  selection 
priority  be  afforded  their  surplus  or 
displaced  employees.  A  conforming 
change  was  also  made  to  §  330.102, 
which  previously  required  that  agencies 


notify  OPM  of  all  competitive  service 
vacancies  lasting  more  than  90  days. 

Extensions  of  Temporary  and  Term 
Employment  Actions 

In  response  to  many  concerns  raised 
by  agencies,  OPM  is  including 
exceptions  in  the  final  regulations 
which  allow  agencies  to  make  an 
extension  to  a  temporary  action,  e.g., 
promotion,  or  an  extension  to  a 
temporary  or  term  appointment,  without 
having  to  reannounce  the  position  and 
reconsider  surplus  and/or  displaced 
employees.  The  original  vacancy 
aimouncement  must  have  been  open  to 
CTAP  and/or  ICTAP  candidates, 
whichever  is  appropriate,  and  it  must 
have  clearly  stated  that  the  originaL 
action,  e.g.,  promotion,  or  appointment 
could  be  extended.  Temporary  actions 
which  took  place  prior  to  the  efiiective 
date  of  the  interim  regulations,  i.e., 
February  29,  1996,  including 
subsequent  extensions,  are  not  subject 
to  die  CTAP  and  ICTAP. 

OPM  is  thus  adding  as  an  exception 
under  CTAP,  §  330.606(d)(26),  actions 
not  covered,  the  following: 

•  Extensions  of  temporary  or  term 
actions,  up  to  the  full  period  allowed, 
provided  the  original  vacancy 
announcement  was  open  to  CTAP 
candidates,  and  selection  priority 
conferred  to  them,  as  appropriate.  The 
original  announcement  must  have 
specified  that  the  action  could  be 
extended  without  reaimouncement. 

•  OPM  is  also  adding  as  an  exception 
to  ICTAP,  §  330.705(c)(ll),  die 
following:  Extensions  of  temporary  or 
term  actions,  up  to  the  full  period 
allowed,  provided  the  original  vacancy 
announcement  specified  that  ICTAP 
candidates  could  apply,  and  if  found 
well-qualified,  would  be  conferred 
special  selection  priority.  The  original 
announcement  must  have  specified  that 
the  action  could  be  extended  without 
reannouncement.  This  exception 
includes  extensions  granted  by  OPM  to 
the  2  or  4  year  limit  allowed  for 
temporary  and  term  appointments, 
respectively. 

Eligibility  of  Excepted  Service 
Employees 

CurrenUy,  the  interim  regulations  do 
not  provide  selection  priority  to 
employees  separated  from  excepted 
service  positions.  The  reason  for  this  is 
that  such  employees  do  not  have  the 
same  kind  of  eligibility  to  he  appointed 
on  an  "interchangeable"  basis  as 
employees  in  the  competitive  civil 
service.  Excepted  service  employees  are 
eligible  to  receive  all  the  same  career 
transition  services,  e.g.,  career 
counseling,  attendance  at  workshops, 
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access  to  career  transition  centers  and 
their  resources,  etc.,  as  competitive 
service  employees.  One  agency 
commented  that  selection  priority 
should  be  afforded  all  Federal 
employees,  because  downsizing  is 
taking  place  Federal-wide,  and  all 
employees  are  affected.  One  association 
commented  that  employees  in  Schedule 
A  or  B  positions  should  be  afforded  not 
only  the  full  range  of  career  transition 
assistance  available  to  competitive 
service  employees,  but  also  should  be 
given  selection  priority  to  other 
Schedule  A  or  B  positions. 

The  final  regulations  give  agencies  the 
discretion  to  offer  selection  priority 
under  CTAP  to  excepted  service 
employees  who  were  hired  into 
appointments  without  time  limit  under 
Schedule  A  or  B  appointing  authorities. 
If  a  permanent  Schedule  A  or  B 
excepted  service  employee  is  being 
separated  through  RIF,  or  because  he  or 
she  declined  a  transfer  of  function  or 
directed  reassignment  outside  of  the 
local  commuting  area,  he  or  she,  at  the 
agency's  discretion,  may  be  given 
selection  priority  for  other  similar 
permanent  excepted  service  Schedule  A 
or  B  vacancies  within  an  agency's  local 
commuting  area. 

The  policy  set  by  the  agency  must  be 
consistently  applied  to  all  Schedule  A 
and  B  appointees  withimhe  agency, 
and  must  be  in  accordance  with  the 
provisions  of  5  CFR  part  302,  as 
applicable.  Selection  priority  would  be 
exercised  based  upon  the  nature  of  the 
appointing  authority,  e.g.,  a  Schedule  A 
employee  who  is  in  receipt  of  a  RIF 
notice  would  have  selection  priority  for 
other  Schedule  A  positions  in  the 
agency,  within  the  local  commuting 
area.  We  are  thus  adding  under 
§  330.6O4(i)(3),  Definitions,  the 
provision  that  a  surplus  employee  may 
include  an  employee  in  the  excepted 
service,  who  serves  without  time  limit 
under  a  Schedule  A  or  B  appointing 
authority  at  grade  levels  GS-15  or 
equivalent  and  below,  who  is  in  receipt 
of  a  certificate  of  expected  separation  or 
a  RIF  notice  of  separation,  or  who  is  in 
receipt  of  a  notice  of  proposed 
separation  for  declining  a  directed 
reassignment  or  transfer  of  function 
outside  of  the  local  commuting  area. 
The  employee,  at  the  agency's 
discretion,  may  exercise  special 
selection  priority  for  positions  having 
the  same  appointing  authority  as  the 
position  from  which  the  employee  is 
being  separated,  within  the  agency's 
local  commuting  area.  This  provision 
will  apply  to  all  Schedule  A  or  B 
employees  serving  in  positions  without 
time  limit.  These  employees  are  not 


eligible  for  special  selection  priority 
under  the  ICTAP. 

Filling  Excepted  Service  Positions  as 
Exceptions  to  CTAP  and  ICTAP 

The  interim  regulations  allow 
agencies  to  fill  excepted  service 
positions  without  having  to  give 
selection  priority  to  surplus  or 
displaced  employees.  This  includes  the 
movement  of  excepted  service 
employees  within  an  agency  and 
conversions  of  agency  employees  from 
excepted  appointments  to  competitive 
service  positions,  in  certain  defined 
situations.  These  same  provisions  apply 
to  Subpart  G,  the  ICTAP.  That  is,  an 
agency  can  appoint,  reassign,  promote, 
or  transfer  an  excepted  service 
employee  to  an  excepted  service 
position  without  first  being  required  to 
provide  selection  priority  to  surplus  or 
displaced  competitive  service 
employees.  Again,  this  is  based  on  the 
fact  that  excepted  service  employees  are 
usually  hired  for  very  special  positions 
or  purposes,  and  they  are  not  generally 
interchangeable  with  other  competitive 
service  employees.  During  the  comment 
process,  one  union  suggested  that 
excepted  appointments  be  eliminated  as 
an  exception  from  the  CTAP  and  ICTAP, 
stressing  that  the  integrity  of  the  career 
transition  assistance  program  could  not 
be  preserved  otherwise.  We  considered 
this  suggestion,  but  feel  that  since 
excepted  service  positions  are  often 
used  for  specialized  purposes,  e.g., 
attorney  positions,  and  typically  have 
requirements  that  are  not  found  in  an 
agency's  workforce,  making  them 
subject  to  career  transition  programs 
would  not  significantly  increase 
selection  opportunities  for  most  surplus 
or  displaced  employees.  The  final 
regulations  thus  continue  to  permit 
agencies  to  fill  excepted  service 
positions  without  regard  to  the  agency's 
Career  Transition  Assistance  Program  or 
the  Interagency  Career  Transition 
Assistance  Program. 

Eligibility  of  Employees  Who  Decline  a 
Directed  Reassignment  or  Transfer  of 
Function  Outside  of  the  Local 
•  Commuting  Area 

Under  the  interim  regulations, 
employees  who  decline  a  directed 
reassignment  or  transfer  of  function 
outside  of  the  local  commuting  area  are 
eligible  for  selection  priority  under 
ICTAP  on  the  date  of  their  declination. 
Two  agencies  commented  that  the 
language  in  5  CFR  330.704(b)  (i)  and 
(iv),  eligibility  for  special  selection 
priority,  was  not  consistent. 
Specifically,  the  commenter  suggested 
that  it  was  not  equitable  to  state  that 
eligibility  for  special  selection  priority 


for  an  employee  being  RIF  separated 
begins  on  the  date  the  agency  issues  a 
specific  RIF  separation  notice;  whereas, 
in  §  330.704(b)(iv),  eligibility  for  special 
selection  priority  for  an  employee  who 
declines  a  directed  reassignment  or 
transfer  of  function  to  another 
commuting  area  begins  on  the  date  of 
declination.  0PM  has  considered  this 
comment  and  agrees  that  in  order  to 
ensure  that  employees  are  treated 
equitably,  employees  who  decline  a 
directed  reassignment  or  transfer  of 
function  to  another  commuting  area 
should  be  eligible  for  CTAP  and  ICTAP 
beginning  on  the  date  on  which  the 
separation  notice  is  issued  to  the 
employee  by  the  agency. 

We  are  thus  amending  §  330.605(b), 
Eligibility  for  CTAP,  and 
§  330.704(b)(4),  Eligibility  for  ICTAP,  to 
clarify  that  CTAP  and  ICTAP  eligibility 
begins  when  the  agency  issues  a  notice 
of  proposed  separation  for  declining  a 
directed  reassignment  or  transfer  of 
function  outside  of  the  local  commuting 
area.  Employees  who  decline  a  directed 
reassignment  or  transfer  of  function  to 
another  commuting  area  prior  to  the 
effective  date  of  these  final  regulations 
will  remain  eligible  for  ICTAP  based 
upon  the  date  of  their  declination, 
under  §  330.704(b)(iv)  of  the  interim 
regulations. 

Length  of  Eligibility 

One  union,  one  agency,  and  several 
individuals  expressed  their  concern  that 
eligibility  for  special  selection  priority 
is  too  short  to  provide  adequate 
opportunity  for  placement.  OPM 
believes,  however,  that  current 
eligibility  periods  are  adequate. 
Realistically,  selection  priority  within 
an  agency  can  only  be  afforded  while 
the  employee  is  still  on  the  agency  rolls. 
Eligibility  for  the  ICTAP  begins  with  the 
date  of  the  RIF  separation  notice,  for 
example,  and  ends  one  year  from  the 
date  of  the  actual  RIF  separation.  Thus, 
a  displaced  employee  has  a  minimum  of 
60  calendar  days  (120  days  for 
Department  of  Defense  employees)  of 
CTAP  eligibility  (beginning  with  the 
date  the  agency  issues  the  RIF 
separation  notice)  and  1  year,  60  days  (1 
year,  120  days  for  Department  of 
Defense  employees)  of  ICTAP  eligibility. 
We  feel  that  this  provides  a  reasonable 
time  during  which  a  displaced 
employee  can  apply  for  and  be  selected 
for  employment. 

CTAP/ICTAP  Briefing  for  Each  , 

Displaced  Employee 

OPM  has  received  information 
indicating  that  some  individuals  eligible 
for  the  CTAP  and/or  ICTAP  are  not 
being  provided  information  by  their 
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human  resources  office  about  the 
program.  As  a  result,  some  employees 
may  not  fully  understand  their 
entitlement  under  this  new  program,  or 
that  they  must  apply  within  the  local 
commuting  area  for  vacancies  in  which 
they  are  interested.  In  order  to  better 
educate  affected  employees  on  the 
requirements  and  benefits  of  this  new 
program,  0PM  is  requiring  agencies 
under  5  CFR  330.602(a)(l)(iv),  Agency 
plans,  to  conduct  a  specific  orientation 
session  for  their  current  surplus  and 
displaced  eligible  employees. 

Reporting  Requirements 

Consistent  with  other  chapters  in  the 
regulations,  0PM  is  adding  a 
requirement  under  §  330.610(b)  (2)  and 
(3)  that  an  agency  report  the  number  of 
eligible  applicants  found  well-qualified, 
and  not  well-qualified  under  CTAP.  In 
addition,  a  new  requirement  has  been 
added,  under  §  330.610(b)(5),  Reporting, 
asking  agencies  to  report  the  number  of 
second  reviews  and  the  results  of  such 
reviews.  We  are  also  requiring  agencies 
under  §  330.610(b)(6)  to  report  the 
number  of  CTAP  eligibles  who  declined 
job  offers.  We  are  adding  similar 
requirements  to  §  330.710(b),  Reporting, 
as  they  pertain  to  ICTAP,  including  the 
requirement  of  the  agency  to  report  the 
number  of  placements  made  from  the 
Reemployment  Priority  List. 

Labor-Management  Requirements 

Agreement  provisions  in  conflict  with 
the  interim  regulations,  which  were 
effective  February  29, 1996,  remain  in 
effect  for  the  term  of  the  agreement  by 
operation  of  5  U.S.C.  7116(a)(7). 
However,  in  the  spirit  of  partnership, 
agencies  and  unions  are  urged  to 
mutually  amend  existing  agreements  to 
make  them  consistent  with  these 
regulations  prior  to  the  expiration  of 
conflicting  negotiated  agreements. 

Apart  from  the  aforementioned 
agreements,  these  regulations  were 
effective  at  the  time  they  were  issued  as 
interim  regulations.  In  implementing 
them,  agency  officials  should  check 
with  their  labor  relations  officials  to 
determine  to  what  extent,  if  any,  there 
is  a  duty  to  give  notice  and,  upon 
request,  bargain  on  their  impwct  and 
implementation. 

Technical  Exceptions 

As  8  result  of  the  comments  received, 
we  are  adding  several  technical 
exceptions  to  agency  Career  Transition 
Assistance  Plans  (CTAP)  under  5  CFR 
330.606(d),  actions  not  covered.  These 
include: 

1.  The  internal  placement  of  an 
injured  or  disabled  worker  whose 
agency  has  identified  a  position  for 


which  he  or  she  can  be  reasonably 
accommodated; 

2.  An  action  taken  to  return  an 
employee  to  his  or  her  original  or 
similar  position  during  a  supervisory 
probationary  period; 

3.  Actions  taken  by  the  agency  head 
or  his  designee  pursuant  to  the 
settlement  of  a  formal  complaint, 
grievance,  appeal,  or  litigation; 

4.  The  retention  of  individuals  whose 
positions  are  brought  into  the 
competitive  service  under  §316.701  or 

§  316.702  of  this  chapter  and  subsequent 
conversion,  when  applicable,  under 
§315.701  of  this  chapter; 

5.  The  retention  of  an  employee  for 
whom  OPM  has  approved  a  rule  5.1 
variation; 

6.  The  reemployment  of  a  former 
agency  employee  who  retired  under  a 
formal  trial  retirement  and 
reemployment  program,  and  who  seeks 
reemployment  with  th&t  agency  under 
the  program's  provisions,  including  the 
program's  applicable  time  Umits;- 

7.  The  placement  of  a  member  of  the 
Senior  Executive  Service  under  5  U.S.C. 
3594; and 

8.  The  noncompetitive  movement  of 
displaced  employees  between  agencies 
as  a  result  of  reorganization,  transfer  of 
function,  or  mass  transfer. 

Likewise,  OPM  is  adding  several 
technical  exceptions  to  the  Interagency 
Career  Transition  Assistance  Plan 
(ICTAP)  under  5  CFR  330.705(c),  actions 
not  covered,  including  those  listed  as 
items  3-7  above,  and: 

•  The  reappointment  of  former 
employees  with  their  former  agency  into 
hard-to-fill  positions,  and  whose  unique 
skills  and  experience  are  needed  in 
order  to  conduct  a  formal  skills-based 
training  program  for  the  agency;  and 

•  Assignments  made  under  the 
Intergovernmental  Personnel  Act  (IPA). 

Expanding  Definition  of  "Surplus" 
Employees  to  Include  Individuals 
Whose  Positions  Are  Abolished 

OPM  is  also  expanding  the  definition 
of  "surplus  employee"  under  5  CFR 
330.604(1)  to  include  an  employee  who 
is  officially  notified  in  writing  by  the 
agency  that  his  or  her  position  is  being 
abolished,  and  that  he  or  she  is  eligible 
for  discontinued  service  retirement. 
This  is  in  response  to  numerous 
concerns  raised  by  employees  who  had 
been  advised  that  they  were  eligible  for 
discontinued  service  retirement  because 
of  position  abolishment,  but  they  were 
not  eligible  for  selection  priority  under 
CTAP. 


CTAP/ICTAP  Eligibility  of  Excepted 
Service  Employees  Who  Are  Given 
Placement  Assistance  for  Competitive 
Service  Positions  by  Special  Statute 

OPM  is  extending  the  definition  of 
"surplus"  under  §  330.604(1)  and 
"displaced"  under  §  330.604(c), 
Definitions,  to  include  a  current 
Executive  Branch  excepted  service 
employee  serving  on  an  appointment 
vdthout  time  limit,  at  grade  levels  GS- 
15  or  equivalent  and  below,  who  has 
been  issued  an  official  certificate  of 
expected  separation  (or  similar  official 
agency  notice  that  his  or  her  job  is 
surplus),  RIF  notice  of  separation,  or 
notice  of  proposed  removal  for 
declining  a  transfer  of  function  or 
directed  reassignment  outside  of  the 
local  commuting  area,  and  who  has 
noncompetitive  appointment  eligibility 
and  special  selection  priority,  granted 
under  special  statute.  OPM  is  also 
including  under  §  330.703(b)(8), 
Definitions  for  displaced  employees,  a 
former  Executive  Branch  employee,  at 
grade  levels  GS-15  or  equivalent  and 
below,  who  has  been  separated  from  a 
permanent  appointment  in  the  excepted 
service  and  who  has  been  given 
noncompetitive  eligibility  and  selection 
priority  for  career  or  career  conditional 
appointment  by  statute  in  order  to 
faciUtate  placement  into  the  competitive 
service.  Similar  language  is  added  under 
§  330.703(b)(7)  for  current  excepted 
service  employees  in  receipt  of  a  RIF 
separation  notice.  Tnese  definitions  are 
intended  to  clarify  that  employees  in  the 
excepted  service  who  have 
noncompetitive  appointment  eligibility 
into  the  competitive  service  based  on 
statute  do  not  have  selection  priority  for 
competitive  service  positions,  unless  the 
pertinent  statute  so  states. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  (^Subjects  in  5  CFR  Part  330 

Armed  forces  reserves.  Government 
employees. 

U.S.  Office  of  Personnel  Management 

Junes  B.  King, 

Director. 

Accordingly,  OPM  is  amending  part 
338  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 
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pr.n-  330— HtGrtuiiMENT, 

.  r  CTION,  AND  PLACEMENT 
:,-NERAL) 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3301.  3302;  E.O. 
10577.  3  CFR  1954-58  Comp.,  p.  218; 
§  330.102  also  issued  under  5  U.S.C.  3327 
and  3330;  subpart  B  also  issued  under  5 
U.S.C.  3315  and  8151;  §  330.401  also  issued 
under  5  U.S.C  3310;  subpart  H  also  issued 
under  5  U.S.C.  8337(h)  and  8457(b);  subpart 
I  also  issued  under  106  Stat.  2720.  5  U.S.C 
3301  note. 

§330.102    [Amended] 

2.  In  §  330.102.  paragraph  (b)  is 
revised  to  read  as  follows: 

»        •        *        •        • 

(b)  All  other  vacancies— i"^]  Notice 
required.  Under  5  U.S.C.  3330.  OPM 
must  maintain,  and  make  available  to 
the  public,  a  list  of  agency  vacancy 
announcements  for  positions  in  the 
competitive  service.  Under  §  330.707  of 
this  chapter,  agencies  must  notify  OPM 
promptly  of  competitive  service 
vacancies  to  be  filled  for  more  than  120 
days  when  the  agency  will  accept 
applications  from  individuals  outside 
the  agency's  own  work  force. 

(2)  (Reserved) 

3.  Section  330.301  is  revised  to  read 
as  follows: 

§  330.301    Coverage. 

(a)  This  subpart  covers  the 
Interagency  Placement  Program  for 
employees  who  will  be  displaced  or 
who  have  been  separated  from  their 
Federal  jobs  as  a  result  of  agency 
workforce  reductions,  compensable  on- 
the-job  injury,  discontinued  service 
retirement,  or  disability  retirement. 
Agencies  have  the  primary 
responsibility  for  providing  placement 
assistance  to  their  surplus  and  displaced 
employees,  and  for  administering  career 
transition  assistance  programs.  OPM 
supplements  these  agency  efforts  by 
administering  the  Interagency 
Placement  Program  which  gives  surplus 
or  displaced  employees  priority  referral 
to  positions  in  other  agencies. 

(b)  The  operation  of  this  subpart  will 
be  suspended  from  February  29. 1996 
throu^  September  30. 1999.  In  the 
interim,  placement  assistance  will  be 
provided  in  accordance  with  subparts  B. 
F.  and  G  of  this  part.  OPM  may  extend 
this  date  if  it  determines  that  the 
Federal  Government  is  still 
experiencing  an  emergency  downsizing 
situation. 

4.  Subpart  F  is  revised  to  read  as 
follows: 


330.602 
330.603 
330.604 
330.605 
330.606 


Subpart  F— Agency  Career  Transition 
Assistance  Plans  (CTAP)  for  Local  Surplus 
and  Displaced  Employees 

330.601     Purpose. 

Agency  plans. 
Duration. 
DeRnitions. 
Eligibility. 

Order  of  selection  for  filling 
vacancies  from  within  the  agency. 

330.607  Notification  of  surplus  and 
displaced  employees. 

330.608  Application  and  selection. 

330.609  Qualification  reviews. 

330.610  Reporting. 

330.611  Oversight. 
Authority:  Presidential  memorandum 

dated  September  12. 1995,  entitled  "Career 
Transition  Assistance  for  Federal 
Employees." 

Subpart  F— Agency  Career  Transition 
Assistance  Plans  (CTAP)  for  Local 
Surplus  and  Displaced  Employees 

§330.601    Purpose. 

(a)  This  subpart  implements  the 
President's  memorandum  of  September 
12, 1995,  to  establish  agency  Career 
Transition  Assistance  Plans  for  Federal 
employees  during  a  period  of  severe 
Federal  downsizing.  It  is  the  policy  of 
the  United  States  Government  to 
provide  services  to  help  surplus  and 
displaced  Federal  employees  take 
charge  of  their  own  careers  and  find 
other  job  offers,  either  within  the 
Federal  Government  or  in  the  private 
sector. 

(b)  These  regulations  set  forth 
minimum  criteria  for  agency  Career 
Transition  Assistance  Plans.  Consistent 
with  the  regulations,  agencies  may 
supplement  these  provisions  to  expand 
career  transition  opportunities  to  their 
surplus  and  displaced  workers  at  their 
discretion. 

(c)  Sections  330.602(a)(2)  and  330.604 
through  330.609  do  not  apply  to  the 
Department  of  Defense  Priority 
Placement  Program. 

(d)  New  negotiated  agreements  and 
agreements  which  have  expired  since 
February  29.  1996.  the  effective  date  of 
the  interim  regulations,  will  be  subject 
to  the  provisions  set  forth  in  this  part. 

§330.602    Agency  plans. 

(a)  Each  agency  will  establish  a  Career 
Transition  Assistance  Plan  (CTAP)  to 
actively  assist  its  surplus  and  displaced 
employees.  A  copy  of  the  final  plan  and 
any  additional  modified  plans  will  be 
sent  to  OPM  as  approved  by  the  agency/ 
department  head  or  deputy  or  under 
secretary.  An  agency  plan  will  include: 

(1)  Policies  to  provide  career 
transition  services  to  all  surplus  and 
displaced  agency  employees  affected  by 
downsizing  or  restructuring,  including 
employees  in  the  excepted  service  and 


the  Senior  Executive  Service,  which     • 
include  the  following: 

(i)  Types  of  career  transition  services 
to  be  provided  by  the  agency; 

(ii)  Use  of  excused  absence  for 
employees  to  use  the  services  and 
facilities; 

(iii)  Access  to  services  or  facilities 
after  separation; 

(iv)  The  requirement  for  a  specific 
orientation  session  for  surplus  and 
displaced  employees  on  the  use  of 
career  transition  services  and  the 
eligibility  requirements  for  selection 
priority  under  CTAP  and  ICTAP.  The 
orientation  session  must  include 
information  on  how  to  apply  for 
vacancies  under  the  CTAP  and  ICTAP 
(if  applicable); 

(v)  Retraining  to  be  provided  to 
employees; 

(vi)  Access  by  employees,  including 
those  with  disabilities,  to  services  in 
headquarters,  field  offices,  and  remote 
site  locations; 

(vii)  Access  to  resource  information 
on  other  forms  of  Federal,  state,  and 
local  assistance  which  ve  available  to 
support  career  transition  for  employees 
with  disabilities; 

(viii)  Role  of  employee  assistance 
programs  in  providing  services;  and 

(ix)  Designation  of  agency 
components,  if  the  agency  exercises  its 
discretion  under  §  330.606(d)(24). 

(2)  Policies  to  provide  special 
selection  priority  to  well-qualified 
surplus  and/or  displaced  agency 
employees,  as  defined  by  §  330.604  (c) 
and  (i).  who  apply  for  agency  vacancies 
in  the  local  commuting  area,  before 
selecting  any  other  candidate  from 
either  within  or  outside  the  agency,  and 
agency  procedures  for  reviewing 
qualification  issues;  and 

(3)  Operation  of  the  agency's 
Reemployment  Priority  List  under 
subpart  B  of  5  CFR  part  330. 

(b)  Each  agency  is  responsible  for 
assuring  that  its  Career  Transition 
Assistance  Plan  and  the  provisions  of 
these  subparts  are  uniformly  and 
consistently  applied  to  all  employees. 

§330.603    Duration. 

This  subpart  will  expire  on  September 
30. 1999.  unless  the  Office  of  Personnel 
Management  extends  the  program  based 
on  its  determination  that  the  Federal 
Government  is  still  experiencing  an 
emergency  downsizing  situation. 

§330.604    Definitions. 
For  purposes  of  this  subpart: 
(a)  Agency  means  an  Executive 
Department,  a  Government  corporation, 
and  an  indep)endent  establishment  as 
cited  in  5  U.S.C.  105.  For  the  purposes 
of  this  program,  the  term  "agency" 
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includes  all  components  of  an 
organization,  including  its  Office  of 
Inspector  General. 

(b)  Component  means  the  first  major 
subdivision  of  an  agency,  that  is 
separately  organized  and  clearly 
distinguished  from  other  components  in 
work  function  and  operation. 

(c)  Displaced  employee  means: 

(1)  A  ciurent  career  or  career 
conditional  competitive  service 
employee  in  tenure  group  1  or  2,  at 
grade  levels  GS-15  or  equivalent  and 
below,  who  has  received  a  specific 
reduction  in  force  (RIF)  separation 
notice  or  notice  of  proposed  removal  for 
declining  a  directed  reassignment  or 
transfer  of  function  outside  of  the  local 
commuting  area;  or, 

(2)  A  current  Executive  Branch  agency 
employee  in  the  excepted  service, 
serving  on  an  appointment  without  time 
limit,  at  grade  levels  GS-15  or 
equivalent  and  below,  who  has  been 
given  noncompetitive  appointment 
eligibility  and  selection  priority  by 
statute  for  positions  in  the  competitive 
service,  and  who  is  in  receipt  of  a 
reduction  in  force  separation  notice  or 
notice  of  proposed  removal  for 
declining  a  transfer  of  function  or 
directed  reassignment  outside  of  the 
local  commuting  area. 

(d)  Eligible  employee  means  a  surplus 
or  displaced  employee  who  meets  the 
conditions  set  forth  in  §  330.605(a). 

(e)  Local  commuting  area  means  the 
geographic  area  that  usually  constitutes 
one  area  for  employment  purposes  as 
determined  by  the  agency.  It  includes 
any  population  center  (or  two  or  more 
neighboring  ones)  and  the  surrounding 
localities  in  which  people  live  "and  can 
reasonably  be  expected  to  travel  back 
and  forth  daily  to  their  usual 
employment. 

(0  Reorganization  means  the  planned 
elimination  or  redistribution  of  work 
functions  within  an  agency,  normally 
announced  in  writing. 

(g)  Special  selection  priority  means 
that,  except  as  provided  by  §  330.606(d), 
surplus  and/or  displaced  employees 
eligible  under  this  subpart  must  be 
selected  over  any  other  candidate  for 
vacancies  in  the  local  commuting  area 
for  which  they  apply  and  are  found 
well-qualified. 

(h)  Suitability  means  determinations 
based  on  an  individual's  character  or 
conduct  that  may  impact  the  efficiency 
of  the  service  by  jeopardizing  an 
agency's  accomplishment  of  its  duties  or 
responsibilities,  or  by  interfering  with  or 
preventing  effective  service  in  the 
competitive,  excepted  or  SES  position 
applied  for  or  employed  in,  and 
determinations  that  there  is  a  statutory 
or  regulatory  bar  to  employment. 


(i)  Surplus  employee  means: 

(1)  A  current  agency  employee  serving 
under  an  appointment  in  the 
competitive  service,  in  tenure  group  1  or 
2,  at  grade  levels  GS-15  or  equivalent 
and  below,  who  has  received  a 
certificate  of  expected  separation  or 
other  official  certification  issued  by  the 
agency  indicating  that  the  position  is 
surplus,  for  example,  a  notice  of 
position  abolishment,  or  a  notice  stating 
that  the  employee  is  ehgible  for 
discontinued  service  retirement;  or, 

(2)  A  ciurent  Executive  Branch  agency 
employee  serving  on  an  excepted 
service  appointment  without  time  limit, 
at  grade  levels  GS-15  or  equivalent  and 
below,  who  has  been  issued  a  certificate 
of  expected  separation  or  other  official 
agency  certification  indicating  that  his 
or  her  position  is  surplus,  for  example, 

a  notice  of  position  abolishment  or  a 
notice  stating  that  the  employee  is 
eligible  for  discontinued  service 
retirement,  and  who  has  been  conferred 
noncompetitive  appointment  eligibiUty 
and  special  selection  priority  by  statute 
for  positions  in  the  competitive  service; 
and 

(3)  At  an  agency's  discretion,  a 
ciurent  Executive  Branch  employee 
serviVig  on  a  Schedule  A  or  B  excepted 
appointment  without  time  limit,  at 
grade  levels  GS-15  or  equivalent  and 
below,  and  who  is  in  receipt  of  a 
certificate  of  expected  separation  or 
other  official  agency  certification 
indicating  that  his  or  her  job  is  surplus, 
for  example,  a  notice  of  position 
abolishment,  or  an  official  notice  stating 
that  the  employee  is  eligible  for 
discontinued  service  retirement;  or  an 
employee  who  has  received  a  Rff  notice 
of  separation,  or  a  notice  of  proposed 
removal  for  decUning  a  transfer  of 
function  or  directed  reassignment 
outside  of  the  local  commuting  area. 
Such  employee  may  exercise  selection 
priority  for  permanent  excepted  service 
positions  within  the  agency's  local 
commuting  area,  provided  the  position 
to  which  appointed  has  the  same 
appointing  authority,  i.e.,  Schedule  A  or 
B,  as  the  position  from  which  being 
separated. 

(j)  Vacancy  means  a  competitive 
service  position  filled  for  a  total  of  121 
days  or  more,  including  all  extensions, 
which  the  agency  is  filling,  regardless  of 
whether  the  agency  issues  a  specific 
vacancy  announcement. 

(k)  Well-qualified  employee  means  an 
eligible  employee  who  possesses  the 
knowledge,  skills,  and  abilities  which 
clearly  exceed  the  minimum 
qualification  requirements  for  the 
position.  A  well-qualified  employee  will 
not  necessarily  meet  the  agency's 
definition  of  "highly  or  best  qualified," 


when  evaluated  against  other  candidates 
who  apply  for  a  particular  vacancy,  but 
must  satisfy  the  following  criteria,  as 
determined  and  consistently  applied  by 
the  agency: 

(1)  Meets  the  basic  qualification 
standards  and  eligibility  requirements 
for  the  position,  including  any  medical 
qualifications,  suitability,  and  minimum 
educational  and  experience 
requirements;  and 

(2)  Satisfies  one  of  the  following 
qualifications  reouirements: 

(i)  Meets  all  selective  factors  where 
applicable.  Meets  appropriate  quality 
rating  factor  levels  as  determined  by  the 
agency.  Selective  and  quality  ranking 
factors  cannot  be  so  restrictive  that  they 
run  counter  to  the  goal  of  placing 
displaced  employees.  In  the  absence  of 
selective  and  quality  ranking  factors, 
selecting  officials  will  document  the 
job-related  reason(s)  the  eligible 
employee  is  or  is  not  considered  to  be 
well  qualified;  or 

(ii)  Is  rated  by  the  agency  to  be  above 
minimally  qualified  in  accordance  with 
the  agency's  specific  rating  and  ranking 
process.  Generally,  this  means  that  the 
individual  may  or  may  not  meet  the 
agency's  test  for  "highly  qualified,"  but 
would  in  fact,  exceed  the  minimum 
qualifications  for  the  position; 

(3)  Is  physically  qualified,  with 
reasonable  accommodation  where 
appropriate,  to  perform  the  essential 
duties  of  the  position; 

(4)  Meets  any  special  qualifying 
condition(s)  that  0PM  has  approved  for 
the  position;  and 

(5)  Is  able  to  satisfactorily  perform  the 
duties  of  the  position  upon  entry. 

S  330.605    Eligibility. 

(a)  To  be  eligible  for  the  special 
selection  priority,  an  individual  must 
meet  all  of  the  following  conditions: 

(1)  Is  a  surplus  or  displaced  employee 
(still  on  the  agency  rolls)  as  defined  in 

§  330.604(c)  and  (i); 

(2)  Has  a  current  performance  rating 
of  record  of  at  least  fully  successful  or 
equivalent; 

(3)  Applies  for  a  vacancy  that  is  at  or 
below  the  grade  level  from  which  the 
employee  may  be  or  is  being  separated, 
that  does  not  have  a  greater  promotion 
potential  than  the  position  from  which 
the  employee  may  be  or  is  being 
separated; 

(4)  Occupies  a  position  in  the  same 
local  commuting  area  of  the  vacancy;  or, 
at  the  agency's  discretion,  occupies  a 
position  beyond  the  local  commuting 
area.  An  eligible  agency  applicant 
outside  of  the  local  commuting  area, 
however,  can  only  exercise  selection 
priority  when  there  are  no  eligible 
surplus  and  displaced  agency 
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employees  within  the  local  commuting 
area  who  apply  and  are  found  well- 
qualified; 

(5)  Files  an  application  for  a  specific 
vacancy  within  the  time  frames 
established  by  the  agency,  and  provides 
proof  of  eligibility  as  required  under 

§  330.608(a)(2):  and 

(6)  Is  determined  by  the  agency  to  be 
well-qualified  for  the  specific  vacancy. 

(b)  Eligibility  for  special  selection 
priority  begins  on  the  date  the  agency 
issues  the  employee  a  RIF  separation 
notice,  certificate  of  expected 
separation,  notice  of  proposed 
separation  for  declining  a  directed 
reassignment  or  transfer  of  function 
outside  of  the  local  commuting  area,  or 
other  official  agency  certification 
identifying  the  employee  as  being  in  a 
surplus  organization  or  occupation, 
whichever  is  earliest. 

(c)  Eligibility  expires  on  the  earliest  of: 

(1)  The  RIF  separation  date,  the  date 
of  the  employee's  resignation  from  the 
agency,  or  the  date  of  separation  under 
adverse  action  procedures  for  declining 
a  directed  reassignment  or  transfer  of 
function  to  another  local  commuting 
area;  or 

(2)  Cancellation  of  the  RIF  separation 
notice,  certificate  of  expected 
separation,  notice  of  proposed  removal 
for  declining  a  directed  reassignment  or 
transfer  of  function  outside  of  the 
commuting  area,  or  other  official  agency 
certification  identifying  the  employee  as 
surplus;  or 

(3)  When  an  eligible  employee 
receives  a  career,  career-conditional,  or 
excepted  appointment  without  time 
limit  in  any  agency  at  any  grade  level; 
and 

(4)  Within  an  agency,  and  at  the 
agency's  discretion,  when  an  eligible 
employee  declines  a  career,  career 
conditional,  or  excepted  appointment 
(without  time  limit),  for  which  the 
employee  has  applied  and  been  rated 
well-qualified. 

§  330.606    Order  of  selection  for  filling 
vacancies  from  wittiln  the  agency. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  when  filling  a 
vacancy  as  defined  in  §  330.604(j),  an 
agency  must  select  an  employee  eligible 
under  §  330  605  of  this  subpart  before 
selecting  any  other  candidate  from 
within  or  outside  the  agency,  unless  the 
agency  can  show  that  another  employee 
would  otherwise  be  separated  by 
reduction  in  force.  In  addition,  agencies 
may  not  procure  temporary  help 
services  under  5  CFR  part  300.  subpart 
E,  in  lieu  of  appointing  a  surplus  or 
displaced  Federal  employee  as  required 
by  subparts  F  and  G  of  this  chapter. 


(b)  Once  the  agency  has  met  its 
obligation  to  select  employees  eligible 
under  its  CTAP,  it  is  iree  to  select  any 
other  competitive  service  tenure  group  1 
or  2  candidate  from  within  its 
workforce,  under  appropriate 
procedures.  An  agency  may  provide 
selection  priority  to  surplus  and 
displaced  agency  employees  from 
another  commuting  area  after  it  has 
discharged  its  obligation  to  eligible 
surplus  and  displaced  agency 
employees  from  within  the  local 
commuting  area. 

(c)  When  an  agency  selects  a 
candidate  from  outside  of  its  workforce, 
the  agency  is  subject  to  the  order  of 
selection  prescribed  in  §  330.705. 

(d)  The  following  are  not  covered 
under  this  subpart: 

(1)  Actions  taken  under  5  CFR  part 
335,  including  reassignments.  changes 
to  lower  grade,  or  promotions,  when  no 
employees  eligible  under  this  subpart 

apply; 

12)  Reemployment  of  a  former  agency 
employee  exercising  regulatory  or 
statutory  reemployment  rights, 
including  the  reemployment  of  injured 
workers  who  have  either  been  restored 
to  earning  capacity  by  the  Office  of 
Workers'  Compensation  Programs 
(OWCP),  or  who  have  received  a  notice 
that  their  compensation  benefits  will 
cease  because  of  recovery  from  the 
disabling  injury  or  illness: 

(3)  Position  changes  resulting  fitjm 
disciplinary  actions; 

(4)  Temporary  appointments  of  under 
121  days  (including  all  extensions); 

(5)  Exchange  of  positions  between  or 
among  agency  employees,  when  the 
actions  involve  no  increase  in  grade  or 
promotion  potential,  i.e.,  job  swaps; 

(6)  Conversion  of  an  employee  of  the 
same  agency  who  is  serving  on  an 
excepted  appointment  which  confers 
eligibility  for  noncompetitive 
conversion  into  the  competitive  service, 
e.g.,  conversion  of  a  veterans' 
readjustment  appointee  to  a  career 
conditional  appointment  under 
§315.705; 

(7)  An  action  taken  under  part  351  of 
this  chapter; 

(8)  Non-competitive  placement  of  an 
employee  into  a  different  position  as  a 
result  of  a  formal  reorganization,  when 
the  former  position  ceases  to  exist,  and 
no  actual  vacancy  results; 

(9)  Assignments  made  under  the 
Intergovernmental  Personnel  Act  (IPA) 
as  provided  in  part  334  of  this  chapter; 

(10)  The  filling  of  a  position  through 
an  excepted  appointment; 

(11)  Details; 

(12)  Time-limited  promotions  of 
under  121  days,  including  all 
extensions; 


(13)  Noncompetitive  movement  of 
surplus  or  displaced  employees  within 
the  agency,  and  within  the  same  local 
commuting  area; 

(14)  Movement  of  excepted  service 
employees  within  an  agency; 

(15)  A  placement  under  5  U.S.C.  8337 
or  8451  to  allow  continued  employment 
of  an  employee  who  has  become  imable 
to  provide  useful  and  efficient  servii..e  in 
his  or  her  current  position  because  of  a 
medical  condition; 

(16)  A  placement  that  is  a  "reasonable 
offer"  as  defined  in  5  U.S.C.  8336(d)  and 
8414(b); 

(17)  Career  ladder  promotions  or 
position  changes  resulting  from 
reclassification  actions,  e.g.,  accretion  of 
duties,  or  application  of  new  position 
classification  standards; 

(18)  Recall  of  seasonal  or  intermittent 
employees  from  nonpay  status; 

(19)  The  internal  placement  of  an 
injured  or  disabled  worker  whose 
agency  has  identified  a  position  for 
which  he  or  she  can  be  reasonably 
accommodated; 

(20)  An  action  taken  by  the  agency 
head  or  his  designee  pursuant  to  the 
settlement  of  a  formal  complaint, 
grievance,  appeal,  or  other  litigation; 

(21)  An  action  taken  to  return  an 
employee  to  his  or  her  original  or 
similar  position  during  a  supervisory 
probationary  period; 

(22)  The  retention  of  individuals 
whose  positions  are  brought  into  the 
competitive  service  under  §  316.701  or 

§  316.702  of  this  chapter  and  subsequent 
conversion,  when  applicable,  under 
§  315.701  of  this  chapter; 

(23)  The  retention  of  an  employee  for 
whom  OPM  has  approved  a  rule  5.1 
variation; 

(24)  At  the  agency's  discretion,  the 
selection  of  an  employee  from  within  a 
component  of  an  agency  within  the 
local  commuting  area,  after  all  eligible 
surplus  and  displaced  applicants  of  that 
component  who  are  eligible  under 
CTAP  within  the  local  commuting  area 
have  been  accorded  selection  priority; 

(25)  The  reemployment  of  a  former 
agency  employee  who  retired  under  a 
formal  trial  retirement  and 
reemployment  program,  and  who  seeks 
reemployment  with  that  agency  under 
the  program's  provisions,  and  within 
the  program's  applicable  time  limits; 

(26)  Extensions  of  temporary  or  term 
actions,  up  to  the  full  period  allowed, 
provided  that  the  original  action,  upon 
which  the  extension  is  based,  was  made 
on  or  before  February  29, 1996;  or  for 
actions  initially  made  after  February  29, 
1996,  the  original  vacancy 
announcement  must  have  specified  that 
the  position  was  open  to  CTAP 
candidates  and  that  if  they  were  found 
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well-qualified,  would  be  afforded 
selection  priority.  The  original 
announcement  must  have  stated  that  an 
extension  was  possible  without  further 
announcement; 

(27)  Noncompetitive  movement  of 
displaced  employees  between  agencies 
as  a  result  of  reorganization,  transfer  of 
function,  or  mass  transfer;  and 

(28)  The  placement  of  a  member  of 
the  Senior  Executive  Service  under  5 
U.S.C.  3594. 

f  330.6C~    *<  c  i '  i  cation  of  surplus  and 
dispiacea  e.-npioyees. 

(a)  In  addition  to  meeting  the 
requirements  of  §  330.602(a)(l)(iv),  at 
the  time  it  issues  a  specific  RIF 
separation  notice,  certificate  of  expected 
separation,  or  other  official  agency 
certification  that  identifies  an  employee 
as  being  likely  to  be  separated  by  RIF, 
or  by  adverse  action  procedures  for 
declining  a  directed  reassignment  or 
transfer  of  function  outside  of  the  local 
commuting  area,  an  agency  must  give 
each  of  its  eligible  employees 
information  in  writing  about  the  special 
selection  priority  available  to  them 
under  the  agency's  Career  Transition 
Assistance  Plan.  Such  information  must 
contain  guidance  to  the  employee  on 
how  to  apply  for  vacancies  under  the 
CTAP,  and  what  documentation  is 
generally  required  as  proof  of  eligibility. 

(b)  Agencies  must  take  reasonable 
steps  to  ensure  eligible  employees  are 
notified  of  all  vacancies  the  agency  is 
filling  and  what  is  required  for  them  to 
be  determined  well-qualified  for  the 
vacancies.  Vacancy  announcements 
within  an  agency  must  contain 
information  on  how  eligible  employees 
within  the  agency  can  apply,  what  proof 
of  eligibility  is  required,  and  the 
agency's  definition  of  "well-qualified." 

(c)  Each  agency  is  required  to  advise, 
in  writing,  their  surplus  and  displaced 
employees  who  apply  for  specific 
vacancies  within  its  local  commuting 
area  of  the  results  of  their  application, 
and  whether  or  not  they  were  found 
well-qualified.  If  they  are  not  found 
well-qualified,  such  notice  must  include 
information  on  the  results  of  an 
independent,  second  review  conducted 
by  the  agency.  If  an  applicant  is  found 
well-qualified,  and  another  well- 
qualified  surplus  or  displaced  candidate 
is  selected,  the  applicant  must  be  so 
advised. 

§330  s)c     flppi.ra*  ■--'•  -1'-  1  selection. 

laj  Application. 

(1)  To  receive  this  special  selection 
priority,  an  eligible  employee  must 
apply  for  a  specific  agency  vacancy  in 
the  same  local  commuting  area  as  the 
position  the  employee  occupies  within 


the  prescribed  time  frames,  attach  the 
appropriate  proof  of  eligibility  as 
described  in  paragraph  (a)(2)  of  this 
section,  and  be  determined  well- 
qualified  by  the  agency  for  the  specific 
vacancy. 

(2)  Employees  may  submit  the 
following  as  proof  of  eligibility  for  the 
special  selection  priority: 

(i)  RIF  separation  notice  or  notice  of 
proposed  removal  for  declining  a 
directed  reassigiunent  or  transfer  of 
function  outside  the  local  commuting 
area; 

(ii)  Certificate  of  expected  separation 
or  other  official  notice  from  the  agency 
indicating  that  the  employee  is  surplus 
or  eligible  for  discontinued  service 
retirement;  or 

(iii)  Other  official  agency  certification 
identifying  the  employee  as  being  in  a 
surplus  organization  or  occupation. 

(b)  Selection.  An  agency  may  decide 
the  specific  order  of  selection  of  its 
eligible  employees  within  the 
provisions  set  forth  in  §  330.606(a)  (e.g., 
the  agency  may  decide  to  select 
displaced  employees  before  surplus 
employees  or  may  select  surplus  and/or 
displaced  employees  from  within  a 
particular  component  of  the  agency 
before  selecting  surplus  and/or 
displaced  employees  from  another 
component  of  the  agency). 

(c)  An  agency  cannot  select  any  other 
candidate  from  within  or  outside  the 
agency  if  eligible  employees  are 
available  for  the  vacancy  or  vacancies. 

(d)  If  two  or  more  eligible  employees 
apply  for  a  vacancy  and  are  determined 
to  be  well-qualified,  any  of  these  eligible 
employees  may  be  selected. 

(e)  If  no  eligible  employees  apply  or 
none  is  deemed  well-qualified,  the 
agency  may  select  another  agency 
employee  without  regard  to  this  subpart. 

§330.609    Quai.;  ^!  o     .  ,  t  * 

Agencies  will  ensure  that  a 
documented,  independent  second 
review  is  conducted  whenever  an 
otherwise  eligible  employee  is 
determined  to  be  not  well-qualified.  The 
applicant  must  be  advised  in  writing  of 
the  results  of  the  second  review. 

§330.610    Reporting. 

(a)  Each  agency  shall  submit  an 
aimual  report  covering  each  fiscal  year 
activity  under  this  subpart  to  0PM  no 
later  than  December  31  of  each  year. 

(b)  Each  report  will  include  the 
following: 

(1)  Number  of  employees  identified 
by  the  agency  as  surplus  and  displaced 
diuing  that  fiscal  year; 

(2)  The  number  of  CTAP  applicants 
who  were  found  to  be  well-qualified; 


(3)  The  number  of  CTAP  applicants 
who  were  found  to  be  not  well- 
qualified; 

(4)  Niunber  of  selections  of  eligible 
employees  under  the  agency's  CTAP,  or 
in  the  case  of  the  Department  of 
Defense,  under  its  Priority  Placement 
Program; 

(5)  The  number  of  second  reviews  and 
the  results  of  those  reviews; 

(6)  The  number  of  CTAP  eligibles  who 
declined  job  offers;  and 

(7)  The  name,  title,  and  telephone 
number  of  the  agency  official 
responsible  for  the  report. 

(c)  Reports  should  be  addressed  to: 
U.S.  Office  of  Personnel  Management, 
Workforce  Restructuring  Office, 
Employment  Service,  1900  E  Street, 
NW.,  Washington,  DC  20415,  FAX:  202- 
606-2329. 

§330.611    Oversigin. 

0PM  provides  advice  and  assistance 
to  agencies  in  implementing  their  Career 
Transition  Assistance  Programs.  0PM  is 
also  responsible  for  oversight  of  agency 
CTAPs  and  may  conduct  reviews  of  the 
plans  at  any  time. 

5.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  G — Inte'  ayer    y  Career  Transition 
Assistance  Plan  tor  Displaced  Employees 

330.701  Purpose. 

330.702  Duration. 

330.703  Definitions. 

330.704  Eligibility. 

330.705  Order  of  selection  in  filling 
vacancies  &t>in  outside  the  agency's 
workforce. 

330.706  Notification  of  displaced 
employees. 

330.707  Reporting  vacancies  to  OPM. 

330.708  Application  and  selecUon. 

330.709  Qualification  reviews. 

330.710  Reporting. 

330.711  Oversight. 

Authority:  Presidential  memorandum 
dated  September  12. 1995,  entitled  "Career 
Transition  Assistance  for  Federal 
Employees." 

Subpart  G — Interagency  Career 
Transition  Assistance  Plan  for 
Displaced  Employees 

§330.701    Purpose. 

(a)  This  subpart  implements  the 
President's  memorandum  of  September 
12, 1995,  to  establish  a  special 
interagency  career  transition  assistance 
program  for  Federal  employees  during  a 
period  of  severe  Federal  downsizing. 

(b)  This  subpart  is  effective  July  9, 
1997. 

(c)  The  provisions  of  the 
Reemployment  Priority  List  (RPL)  set 
forth  in  subpart  B  of  this  part  will 
remain  in  effect  diuing  the  period  of 
severe  Federal  downsizing.  When  an 
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agency  considers  candidates  from 
outside  the  agency  for  vacancies, 
registrants  in  an  agency's  RPL  have 
priority  for  selection  over  employees 
eligible  under  this  subpart  in 
accordance  with  §  330.705. 

(d)  This  subpart  applies  only  when 
agencies  are  making  selections  from 
outside  their  workforce,  and  does  not 
prohibit  movement  within  an  agency,  as 
permitted  by  subpart  F  of  this  part. 

§  330.702    Duration. 

This  subpart  will  expire  on  September 
30,  1999,  unless  the  U.  S.  Office  of 
Personnel  Management  extends  the 
program  based  on  its  determination  that 
the  Federal  Government  is  still 
experiencing  an  emergency  downsizing 
situation. 

§330.703    Definitions. 

For  the  purposes  of  this  subpart: 

(a)  Agency  has  the  meaning  given  in 
§  330.604(a). 

(b)  Displaced  employee  means: 

(1)  A  current  career  or  career- 
conditional  competitive  service 
employee,  in  tenure  group  1  or  2,  at 
grade  levels  GS— 15  or  equivalent  and 
below,  who  has  received  a  specific  RIF 
separation  notice,  or  a  notice  of 
proposed  removal  for  declining  a 
directed  reassignment  or  transfer  of 
function  outside  of  the  local  commuting 
area: 

(2)  A  former  career  or  car^r- 
conditional  competitive  service 
employee,  in  tenure  group  1  or  2,  at 
grade  levels  GS-15  or  equivalent  and 
below,  who  was  separated  through 
reduction  in  force,  or  removed  for 
declining  a  directed  reassignment  or 
transfer  of  function  outside  of  the  local 
commuting  area; 

(3)  A  former  career  or  career- 
conditional  employee  who  was 
separated  because  of  a  compensable 
injury  or  illness  as  provided  under  the 
provisions  of  subchapter  I  of  chapter  81 
of  title  5,  United  States  Code,  whose 
compensation  has  been  terminated  and 
whose  former  agency  is  unable  to  place 
the  individual  as  required  by  part  353 
of  this  chapter; 

(4)  A  former  career  or  career- 
conditional  competitive  service 
employee,  in  tenure  group  1  or  2,  who 
retired  with  a  disability  under  sections 
8337  or  8451  of  title  5,  United  States 
Code,  whose  disability  annuity  has  been 
or  is  being  terminated; 

(5)  A  former  career  or  career- 
conditional  competitive  service 
employee,  in  tenure  group  1  or  2,  at 
grades  GS-15  level  or  equivalent  or 
below,  who  received  a  RIF  separation 
notice,  and  who  retired  on  the  effective 
date  of  the  reduction  in  force  or  under 


the  discontinued  service  retirement 
option; 

(6)  A  former  Military  Reserve 
Technician  or  National  Guard 
Technician  who  is  receiving  a  special 
disability  retirement  annuity  from  OFM 
under  section  8337(h)  or  8456  of  title  5 
United  States  Code,  as  described  in 
subpart  H  of  this  part; 

(7)  A  current  Executive  Branch  agency 
employee  in  the  excepted  service, 
serving  on  an  appointment  without  time 
limit,  at  grade  levels  GS-15  or 
equivalent  and  below,  who  has  been 
given  noncompetitive  appointment 
eligibility  and  selection  priority  by 
statute  for  positions  in  the  competitive 
service,  and  who  is  in  receipt  of  a 
reduction  in  force  separation  notice  or 
notice  of  proposed  removal  for 
declining  a  transfer  of  function  or 
directed  reassignment  outside  of  the 
local  commuting  area;  or 

(8)  A  former  Executive  Branch  agency 
employee  in  the  excepted  service,  who 
served  on  an  appointment  without  time 
limit,  at  grade  levels  GS-15  or 
equivalent  and  below,  who  has  been 
given  noncompetitive  appointment 
eligibility  and  selection  priority  by 
statute  for  positions  in  the  competitive 
service,  and  who  has  been  separated 
through  reduction  in  force  or  removed 
for  declining  a  transfer  of  function  or 
directed  reassignment  outside  of  the 
local  commuting  area. 

(c)  Eligible  employee  means  a 
displaced  employee  who  meets  the 
conditions  set  forth  in  §  330.704(a). 

(d)  Local  commuting  area  has  the 
meaning  given  in  §  330.604(e). 

(e)  Special  selection  priority  has  the 
meaning  given  in  §  330.604(g). 

(f)  Vacancy  has  the  meaning  given  in 
§  330.604(j). 

(g)  Well-qualified  employee  has  the 
meaning  given  in  §  330.604(k). 

§330.704    Eligibiiity. 

(a)  To  be  eligible  for  the  special 
selection  priority,  an  individual  must 
meet  all  of  the  following  conditions: 

(1)  Is  a  displaced  employee  as  defined 
in  §330. 703(b); 

(2)  Has  a  current  (or  a  last) 
performance  rating  of  record  of  at  least 
fully  successful  or  equivalent  (except  for 
those  eligible  under  §  330.703(b)(3), 
(b)(4),  and  (b)(6); 

(3)  Applies  for  a  vacancy  at  or  below 
the  grade  level  bom  which  the 
employee  has  been  or  is  being 
separated,  that  does  not  have  a  greater 
promotion  potential  than  the  position 
from  which  the  employee  has  been  or  is 
being  separated; 

(4)  Occupies,  or  was  displaced  from  a 
position  in  the  same  local  commuting 
area  of  the  vacancy; 


(5)  Files  an  application  for  a  specific 
vacancy  within  the  time  frames 
established  by  the  agency,  and  provides 
proof  of  eligibility  required  under 

§  330.708(a)(2);  and 

(6)  Is  determined  by  the  agency  to  be 
well-qualified  for  the  specific  position. 

(b)  Eligibility  for  special  selection 
priority  begins: 

(1)  On  the  date  the  agency  issues  the 
RIF  separation  notice; 

(2)  On  the  date  an  agency  certifies  that 
it  cannot  place  an  employee  eligible 
under  §  330.703(b)(3); 

(3)  On  the  date  an  employee  eligible 
under  §  330.703(b)(4)  is  notified  that  his 
or  her  disability  annuity  has  been  or  is 
being  terminated; 

(4)  On  the  date  the  agency  issues  a 
formal  notice  of  proposed  separation  to 
an  employee  for  declining  a  transfer  of 
function  or  directed  reassignment 
outside  the  local  conunuting  area;  or 

(5)  On  the  date  the  National  Guard 
Bureau  or  Military  Department  certifies 
that  an  employee  under  §  330.703(b)(6) 
has  retired  under  5  U.S.C.  8337(h)  or 
8456. 

(c)  Eligibility  expires: 

(1)  1  year  ai^er  separation,  except  for 
those  employees  separated  on  or  after 
September  12,  1995,  and  prior  to 
February  29,  1996.  For  these  employees, 
eligibility  expired  February  28,  1997; 

(2)  1  year  after  an  agency  certifies  that 
an  individual  under  §330. 703(b)(3) 
cannot  be  placed; 

(3)  1  year  after  an  individual  under 

§  330.703(b)(4)  receives  notification  that 
his/her  disability  annuity  has  been  or 
will  be  terminated; 

(4)  When  the  employee  receives  a 
career,  career-conditional,  or  excepted 
appointment  without  time  limit  in  any 
agency  at  any  grade  level; 

(5)  When  the  employee  no  longer 
meets  the  eligibility  requirements  set 
forth  in  paragraph  (a)  of  this  section 
(e.g.,  the  employee  is  no  longer  being 
separated  by  RIF,  or  under  adverse 
action  procedures  for  declining  a 
transfer  of  function  or  directed 
reassignment  outside  the  local 
conmiuting  area,  or  separates  by 
resignation  or  non-discontinued  service 
retirement  prior  to  the  RIF  effective 
date);  or 

(6)  At  an  agency's  discretion,  when  an 
eligible  employee  declines  a  career, 
career  conditional,  or  excepted 
appointment  (without  time  limit),  for 
which  the  employee  has  applied  and 
been  rated  well-qualified;  or  upon  the 
failure  of  the  applicant  to  respond 
within  a  reasonable  period  of  time  to  an 
offer  or  official  inquiry  of  availability. 
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§  330.706    Order  of  selection  in  filling 
vacancies  from  outside  the  agency's 
workforce. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  when  filling  a 
vacancy  from  outside  the  agency's 
workforce  an  agency  must  select: 

(1)  Current  or  former  agency 
employees  eligible  under  the  agency's 
Reemployment  Priority  List  described  in 
subpart  B  of  this  part,  then; 

(2)  At  the  agency's  option,  any  other 
former  employee  displaced  from  the 
agency  (under  appropriate  selection 
procedures),  then; 

(3)  Current  or  former  Federal 
employees  displaced  from  other 
agencies  eligible  under  this  subpart;  and 
then; 

(4)  Any  other  candidate  (under 
appropriate  selection  procedures) 
(optional). 

(b)  The  following  actions  are  subject 
to  the  above  order  of  selection  and  are 
covered  under  this  subpart: 

(1)  Competitive  appointments  (e.g., 
from  registers  or  delegated  examining); 

(2)  Noncompetitive  appointments  to 
the  competitive  service  (e.g. ,  the  types 
listed  in  part  315,  subpart  F  of  this 
chapter,  as  well  as  Outstanding  Scholar 
and  Bilingual/Bicultural  appointments 
made  under  the  authority  of  the 
Luevano  consent  decree); 

(3)  Movement  between  agencies  (e.g., 
transfer),  except  as  provided  for  in 
paragraph  (e)(8)  of  this  section  or  part 
351  of  this  chapter; 

(4)  Reinstatements  (except  as 
provided  for  in  paragraph  (a)(2)  of  this 
section);  and 

(5)  Time-limited  competitive 
appointments  of  121  days  or  more, 
including  all  extensions,  except  as 
provided  ih  (c)(ll)  of  this  section. 

(c)  The  following  actions  are  not 
covered  under  this  subpart: 

(1)  Selections  from  an  agency's 
internal  Career  Transition  Assistance 
Plan  or  Reemployment  Priority  List  as 
described  in  subparts  F  and  B  of  this 
part  respectively  or  any  other  internal 
agency  movement  of  current  agency 
employees; 

(2)  Appointments  of  10  point  veteran 
preference  eligibles  (CP,  CPS,  and  XP), 
if  reached  through  an  appropriate 
appointing  authority; 

(3)  Reemployment  of  former  agency 
employees  who  have  regulatory  or 
statutory  reemployment  rights, 
including  the  reemployment  of  injured 
workers  who  have  either  been  restored 
to  earning  capacity  by  the  Office  of 
Workers'  Compensation  Programs 
(OWCP),  or  who  have  received  a  notice 
that  their  compensation  benefits  will 
cease  because  of  recovery  from  the 
disabling  injury  or  illness; 


(4)  Temporary  appointments  of  under 
121  days  (including  all  extensions); 

(5)  An  action  taken  under  part  351  of 
this  chapter; 

(6)  The  filling  of  a  position  by  an 
excepted  appointment; 

(7)  Conversion  of  an  employee  of  the 
same  agency  who  is  serving  on  an 
excepted  appointment  that  confers 
eligibility  for  noncompetitive 
appointment  into  the  competitive 
service,  e.g.,  conversion  of  a  veterans' 
readjustment  appointee  to  a  career 
conditional  appointment  under 

§  315.705  of  tiiis  chapter; 

(8)  Noncompetitive  movement  of 
displaced  employees  between  agencies 
as  a  result  of  reorganization,  transfer  of 
function,  or  mass  transfer; 

(9)  The  reemployment  of  a  former 
agency  employee  who  retired  under  a 
formal  trial  retirement  and 
reemployment  program,  and  who  seeks 
reemployment  with  that  agency  under 
the  program's  provisions,  and  within 
the  program's  applicable  time  limits; 

(10)  An  action  taken  by  the  agency 
head  or  his  or  her  designee  pursuant  to 
the  settlement  of  a  formal  complaint, 
grievance,  appeal,  or  other  litigation; 

(11)  Extensions  of  temporary  or  term 
actions,  up  to  the  full  period  allowed, 
provided  that  the  original  action,  upon 
which  the  extension  is  based,  was  made 
on  or  before  February  29,  1996  (the 
effective  date  of  the  interim  regulations); 
or  for  actions  initially  made  after 
February  29,  1996,  the  original  vacancy 
announcement  must  have  specified  that 
the  position  was  open  to  ICTAP 
candidates,  and  that  if  they  were  found 
well-qualified,  would  be  afforded 
selection  priority.  The  original 
announcement  must  have  stated  that  an 
extension  was  possible  without  further 
announcement.  This  exception  includes 
extensions  granted  by  OPM  to  the  2  or 

4  year  limit  allowed  for  temporary  and 
term  appointments,  respectively; 

(12)  The  reappointment  of  former 
employees  with  their  agency  into  hard- 
to-fill  positions,  the  duties  of  which 
require  unique  skills  and  experience 
necessary  to  conduct  a  formal  skills- 
based  training  program  for  the  agency; 

(13)  The  retention  of  individuals 
whose  positions  are  brought  into  the 
competitive  service  under  §  31€.701  or 

§  316.702  of  this  chapter  and  subsequent 
conversion,  when  applicable,  under 
§315.701  of  this  chapter; 

(14)  The  retention  of  an  employee  for 
whom  OPM  has  approved  a  rule  5.1 
variation; 

(15)  The  placement  of  a  member  of 
the  Senior  Executive  Service  under  5 
U.S.C.  3594;  and 


(16)  Assigimients  made  under  the 
Intergovernmental  Personnel  Act  (IPA) 
as  provided  in  part  334  of  this  chapter. 

§330.706    Notification  of  displaced 
employees. 

(a)  In  addition  to  meeting  the 
requirements  of  §  330.602(a)(l)(iv)  and 
§  330.607(a),  at  the  time  it  issues  a 
specific  RIF  separation  notice  or  notice 
of  proposed  removal  for  declining  a 
directed  reassignment  or  transfer  of 
function  outside  of  the  local  commuting 
area,  an  agency  must  give  each  of  its 
eligible  employees  information  in 
writing  about  the  special  selection 
priority  available  to  them  under  the 
Interagency  Career  Transition 
Assistance  Plan.  Such  information  must 
contain  guidance  to  the  employee  on 
how  to  apply  for  vacancies  under  the 
ICTAP,  and  what  documentation  is 
generally  required  as  proof  of  eligibility. 

(b)  Agencies  must  take  reasonable 
steps  to  ensure  eligible  employees  are 
notified  of  all  vacancies  the  agency  is 
filling  and  what  is  required  for  them  to 
be  determined  well-qualified  for  the 
vacancies. 

(c)  Each  agency  is  required  to  advise, 
in  writing,  ICTAP  candidates  who  apply 
for  specific  vacancies  within  its  local 
commuting  area  of  the  results  of  their 
application,  and  whether  or  not  they 
were  found  well-qualified.  If  they  are 
not  found  well-qualified,  such  notice 
must  include  information  on  the  residts 
of  an  independent,  second  review 
conducted  by  the  agency.  If  an  applicant 
is  found  well-qualified,  and  another 
well-qualified  surplus  or  displaced 
candidate  is  selected,  the  applicant 
must  be  so  advised. 

§330.707    Reporting  VacarKies  to  OPM. 

(a)  Agencies  are  required  to  report  all 
competitive  service  vacancies  to  OPM 
when  accepting  applications  from 
outside  the  agency  (including 
applications  for  temporary  positions 
lasting  121  or  more  days),  except  when 
they  elect  to  fill  a  position  by  the 
transfer  or  reassignment  of  an  ICTAP 
eligible  from  another  agency. 

(b)  Content.  Notice  to  OPM  of  job 
aiuiouncements  must  include  the 
position  tide,  location,  pay  plan  and 
grade  (or  pay  rate)  of  the  vacant 
position;  application  deadline;  and 
other  information  specified  by  OPM.  In 
addition,  for  all  positions  reported, 
agencies  are  required  to  provide  OPM 
with  an  electronic  file  of  the  complete 
vacancy  announcement  or  recruiting 
bulletin,  which  must  contain: 

(1)  Tide,  series,  pay  plan,  and  grade 
(or  pay  rate); 

(2)  Duty  location; 
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(3)  Open  and  closing  dates,  plus  any 
other  information  dealing  with  how 
application  receipt  will  be  controlled, 
such  as  the  use  of  early  cut-off  dates: 

(4)  Name  of  issuing  agency  and 
announcement  number; 

(5)  Qualification  requirements, 
including  knowledges,  skills,  and 
abilities; 

(6)  Entrance  pay; 

(7)  Brief  description  of  duties; 

(8)  Basis  of  rating; 

(9)  What  to  file; 

(10)  Instructions  on  how  to  apply; 

(11)  Information  on  how  to  claim 
veterans'  preference,  if  applicable; 

(12)  The  agency's  definition  of  well- 
qualified  and  information  on  how  CTAP 
and/or  ICTAP  candidates  may  apply, 
including  proof  of  eligibility  required; 
and 

(13)  Equal  employment  opportunity 
statement. 

§  330.708    Application  and  selection. 

(a)  Application. 

(1)  To  receive  this  special  selection 
priority,  eligible  employees  must  apply 
directly  to  agencies  for  specific 
vacancies  in  the  local  commuting  area 
within  the  prescribed  time  frames, 
attach  the  appropriate  proof  of 
eligibility  as  described  in  paragraph 
(a)(2)  of  this  section,  and  be  determined 
well-qualified  by  the  agency  for  the 
specific  position. 

(2)  Employees  may  submit  the 
following  as  proof  of  eligibility  for  the 
special  selection  priority: 

(i)  RIF  separation  notice,  or  notice  of 
proposed  removal  for  declining  a 
directed  reassignment  or  transfer  of 
function  to  another  commuting  area; 

(ii)  Documentation,  e.g.,  SF-50, 
Notification  of  Personnel  Action, 
showing  that  they  were  separated  as  a 
result  of  reduction  in  force,  or  for 
declining  a  transfer  of  function  or 
directed  reassignment  to  another 
commuting  area; 

(iii)  Official  certification  from  an 
agency  stating  that  it  cannot  place  an 
individual  whose  injury  compensation 
has  been  or  is  being  terminated; 

(iv)  Official  notification  from  OPM 
that  an  individual's  disability  annuity 
has  been  or  is  being  terminated;  or 

(v)  Official  notification  from  the 
Military  Department  or  National  Guard 
Bureau  that  the  employee  has  retired 
under  5  U.S.C.  8337(h)  or  8456. 

(b)  Selection.  In  making  selections,  an 
agency  will  adhere  to  the  overall  order 
of  selection  set  forth  in  §  330.705.  In 
addition,  the  following  apply: 

(1)  An  agency  cannot  select  another 
candidate  from  outside  the  agency  if 
eligible  employees  are  available  for  the 
vacancy  or  vacancies. 


(2)  If  two  or  more  eligible  employees 
apply  for  a  vacancy  and  are  determined 
to  be  well-qualified,  any  of  these  eligible 
employees  may  be  selected. 

(3)  If  no  eligible  employees  apply  or 
none  is  deemed  well-qualified,  the 
agency  may  select  another  candidate 
without  regard  to  this  subpart.  (This 
flexibility  does  not  apply  to  selections 
made  from  the  agency's  Reemployment 
Priority  List  as  described  in  subpart  B  of 
this  part.) 

(c)  An  agency  may  select  a  candidate 
from  its  Career  Transition  Assistance 
Plan  or  Reemployment  Priority  List,  as 
described  in  subparts  F  and  B  of  this 
part  respectively,  or  another  current 
agency  employee  (if  no  eligible 
employees  are  available  through  its 
CTAP)  at  any  time. 

§  330.709    Qualification  reviews. 

Agencies  will  ensure  that  a 
documented,  independent  second 
review  is  conducted  whenever  an 
otherwise  eligible  employee  is  found  to 
be  not  well-qualified.  The  applicant 
must  be  advised  in  writing  of  the  results 
of  the  second  review. 

§330.710    Reporting. 

(a)  Each  agency  shall  submit  an 
annual  report  covering  each  fiscal  year 
activity  under  this  subpart  to  OPM  no 
later  than  December  31  of  each  year. 

(b)  Each  report  will  include  data 
specified  in  §  330.610  of  subpart  F  of 
this  part,  and  will  also  include 
information  on: 

(1)  The  number  of  selections  of  ICTAP 
eligible  employees  from  other  Federal 
agencies; 

(2)  The  number  of  ICTAP  candidates 
found  not  well-qualified; 

(3)  The  number  of  ICTAP  candidates 
found  well-qualified; 

(4)  The  number  of  selections  of 
competitive  service  tenure  group  1  or  2 
employees  from  other  Federal  agencies 
who  are  not  displaced; 

(5)  The  number  of  declinations  from 
ICTAP  eligible  candidates; 

(6)  The  number  of  competitive  service 
tenure  group  1  or  2  appointments  from 
outside  the  Federal  Government;  and 

(7)  The  number  of  placements  made 
from  the  agency's  Reemployment 
Priority  List. 

§330.711    Oversight. 

OPM  is  responsible  for  oversight  of 
the  Interagency  Career  Transition 
Assistance  Plan  for  Displaced 
Employees  and  may  conduct  reviews  of 
agency  activity  at  any  time. 

(FR  Doc.  97-14905  Filed  6-6-97;  8:45  am] 

BILUNG  COOe  632S-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart101 
[Docket  No.  93-152-2] 
RIN  0579-AA65 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Definition  of 
Biological  Products  and  Guidelines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  by  revising  the  definition  of 
"biological  products."  The  amendment 
is  necessary  in  order  to  reflect  current 
usage  and  advances  in  scientific 
knowledge,  and  to  clarify  certain  parts 
of  the  definition.  We  are  also  adding  a 
definition  of  "guidelines"  to  the 
regulations.  Guidelines  are  issued  to 
assist  manufacturers  of  veterinary 
biological  products  and  others  in 
understanding  test  procedures, 
standards,  and  regulatory  requirements 
pertaining  to  such  products.  This 
addition  clarifies  the  purpose  and  intent 
of  guidelines. 

EFFECTIVE  DATE:  July  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Director,  ^Licensing 
and  Policy  Development,  Center  for 
Veterinary  Biologies,  VS.  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1231, (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

Veterinary  biological  prodilCts  are 
licensed  under  the  Virus-Serum-Toxin 
Act  (hereinafter  referred  to  as  the  VSTA) 
on  the  basis  of  purity,  safety,  potency, 
and  efficacy.  A  product  which  is  a 
"virus,  serum,  toxin,  or  analogous 
product"  and  which  is  intended  for  use 
in  the  treatment  of  animals  is  subject  to 
regulation  under  the  VSTA.  Such 
products  are  commonly  referred  to  as 
biologies  or  biological  products.  The 
definitions  of  terms  related  to  veterinary 
biological  products  appear  in  9  CFR  part 
101. 

The  Food  and  Drug  Administration 
(FDA)  regulates  drugs  for  use  in 
animals.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  defines  "drugs" 
to  include,  among  other  things,  articles 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
diseases  in  man  or  other  animals;  and 
articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals. 
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Articles  that  are  used  to  improve  animal 
performance,  such  as  increased  rate  of 
gain  and  enhanced  feed  efficiency,  are 
"drugs"  under  the  FFDCA.  Section 
902(c)  of  the  FFDCA  states  that  nothing 
in  the  FFDCA  shall  affect,  modify, 
repeal,  or  supersede  the  provisions  of 
the  VSTA.  FDA  regulations  under  21 
U.S.C.  510.4  provide  that  an  animal 
drug  produced  in  full  conformance  with 
the  VSTA  will  not  be  subject  to  the  new 
animal  drug  approval  requirements  of 
the  FFDCA. 

Definition  of  Biological  Product 

The  definition  of  "biological 
products  '  in  9  CFR  101.2  was  last 
amended  on  April  2, 1973  {See  38  FR 
8426-8428).  Since  that  time,  the  VSTA 
has  been  amended  by  the  1985  Food 
Security  Act  (Pub.  L.  99-198)  and 
scientiflc  advances  have  improved  our 
understanding  of  how  veterinary 
biologies  work. 

The  1985  Food  Security  Act  provided 
for  additional  enforcement  authorities 
under  the  VSTA.  These  authorities 
include  detention,  seizure,  and 
condemnation  and  injunctive 
procedures.  In  addition,  unless 
otherwise  exempted,  all  veterinary 
biological  products  shipped  in  or  from 
the  United  States  must  meet  Federal 
standards  for  licensure  related  to  purity, 
safety,  potency,  and  efficacy.  Products 
manufactured  in  foreign  countries  may 
not  be  imported  without  a  permit  issued 
under  the  VSTA  and  regulations.  The 
main  purpose  of  the  VSTA  is  to  protect 
those  who  use  veterinary  biologies  from 
products  which  are  worthless, 
contaminated,  dangerous,  or  harmful.  In 
this  regard,  products  which  are 
represented  to  be  biological  products 
also  fall  under  the  jurisdiction  of  the 
VSTA. 

Since  1973,  our  understanding  of  how 
veterinary  biologies  work  has  advanced 
substantially.  It  is  now  recognized  in  the 
scientific  literature  that  the  generation 
or  stimulation  of  an  immune  response 
involves  both  antigens  and  certain 
protein  regulatory  factors  referred  to  as 
cytokines.  Some  cytokines  (e.g. 
interleukins)  serve  as  essential 
components  in  the  generation  and 
expression  of  an  immune  response, 
without  which  the  vaccine  would  be 
worthless.  These  cytokines  may  be 
elicited  through  stimulation  with 
antigens  or  certain 
"immunomodulators". 

Cytokines  are  also  produced  in  many 
body  tissues  and  act  on  cell  types  other 
than  those  of  the  immune  system. 
Cytokines  of  natural  or  synthetic  origin 
can  be  prepared  as  products  for 
administration  to  animals.  Because  of 
the  diverse  biological  activity  of  the 


cytokines,  not  all  products  consisting  of 
these  substances  would  be  regulated 
under  the  VSTA.  Many  of  these 
cytokines  intended  to  be  used  as  drugs 
would  fall  under  the  jurisdiction  of  the 
Food  and  Drug  Administration.  In  such 
instances,  the  VSTA  would  not  apply. 

Both  cytokines  and 
immunomodulators  are  analogous  to 
biological  products  when  they  are  used 
to  stimulate,  supplement,  enhance,  or 
modulate  the  immunity  of.animals  in 
the  treatment  of  disease.  Products 
consisting  of  these  substances  that  work 
through  these  immune  mechanisms  in 
the  treatment  of  specific  disease 
appropriately  fall  within  the  definition 
of  "biological  products".  Certain 
immunomodulators  (e.g.  cell  wall 
extracts  and  products  derived  from  the 
aloe  vera  plant)  that  are  used  in  the 
treatment  of  specific  diseases  of  animals 
have  been  regulated  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
since  1980. 

APHIS  received  a  petition  dated 
September  14, 1993,  from  the  Animal 
Health  Institute,  a  national  trade 
association,  requesting  that  the 
definition  of  "biological  products"  be 
amended. 

In  drafting  the  amended  definition, 
APHIS  considered  various  points  raised 
in  the  petition  and  reviewed  the 
definition  of  "biological  products"  in  9 
CFR  101.2.  Such  review  has  been 
ongoing  for  some  time  because  it  has 
been  apparent  that  a  clarification  and  an 
update  of  the  definition  is  necessary. 
Therefore,  in  response  to  the  petition 
and  as  a  result  of  its  own  efforts  to 
update  the  definition,  APHIS  issued  a 
proposal  amending  the  definition  of 
"biological  products"  in  §  101.2.  The 
definition  proposed  by  APHIS  is 
applicable  to  all  viruses,  serums,  toxins 
(excluding  antibiotics),  or  analogous 
products  at  any  stage  of  production, 
shipment,  distribution,  or  sale.  APHIS 
also  proposed  to  add  a  definition  of 
guidelines  to  §  101.2.  The  purpose  of 
guidelines  is  to  assist  licensees  and 
applicants  in  matters  related  to 
procedures,  methods,  and  other 
considerations  pertaining  to  the 
regulation  and  licensure  of  biological 
products.  Guidelines  also  clarify  and 
explain  agency  practice  and 
requirements. 

The  proposed  rule  was  published  in 
the  Federal  Register  (61  FR  43483- 
43486,  Docket  No.  93-152-1)  on  August 
23,  1996. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  October 
22, 1996.  Three  comments  were 
received  by  that  date.  They  were  from 
a  professional  association  and  two  trade 
associations.  We  carefully  considered 


all  of  the  comments  we  received.  They 
are  discussed  below. 

One  commenter  supported  the  rule  as 
proposed.  The  commenter  agreed  that 
the  revised  definition  is  necessary  to 
reflect  current  usage  and  advances  in 
science.  In  addition,  the  commenter 
commended  the  agency  for  clarifying 
matters  covered  under  the  VSTA. 

Another  commenter  believed  that  the 
rule  would  benefit  biologies 
manufccturers  and  the  animal  health 
industry.  The  commenter  supported  the 
rule  as  proposed  but  requested 
clarification  of  several  points  related  to 
the  definition.  The  first  point  raised  by 
the  commenter  related  to  the  term 
"treatment  of  specific  diseases."  The 
commenter  inquired  whether  the  term 
excluded  products  for  the  control  of 
fertility  from  the  definition  of 
"biological  products."  In  response  to  the 
commenter,  it  is  the  position  of  APHIS 
that  products  intended  for  the  control  of 
fertility  are  not  intended  for  the 
"treatment  of  specific  diseases"  and 
therefore  fall  outside  of  the  definition  of 
"biological  products." 

Two  comments  were  received 
regarding  section  4  of  the  preamble 
which  deals  with  analogous  products. 
There  seemed  to  be  some  confusion 
about  the  reference  to  water  and 
coloring  and  the  statement  concerning 
any  stage  of  production.  A  question  was 
also  raised  about  the  regulation  of  oral 
claims  by  APHIS.  A  careful  reading  of 
section  4  of  the  preamble  will  reveal 
that  it  merely  meant  to  distinguish 
between  the  types  of  products  which 
would  be  considered  "analogous." 
These  are  products  having  a  legitimate 
use  which  are  similar  in  function  to 
biological  products,  and  products  which 
may  resemble,  or  are  represented  as, 
biological  products,  but  may  consist  of 
nothing  but  water  and  coloring.  Both 
types  fall  imder  the  definition  of 
products  regulated  under  the  Act. 
Furthermore,  products  would  not  be 
exempted  from  regulation  simply 
because  they  failed  to  reach  some  step 
in  their  manufacture  or  packaging.  To 
further  clarify  the  definition,  an 
additional  statement  concerning  the 
interpretation  of  the  meaning  of 
intended  use,  which  appears  in  the 
discussion  of  analogous  products  in  the 
proposal,  has  been  added  to  §  101.2. 

Tne  same  two  commenters  inquired 
whether  "guidelines"  would  become 
requirements.  In  response  to  the 
commenters,  the  purpose  of  the 
guidelines  is  to  assist  manufacturers  and 
others  with  questions  concerning 
licensing,  testing,  regulatory 
requirements,  and  other  areas  dealing 
with  biologies.  Therefore,  while 
"guidelines"  clarify  and  explain  agency 
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policy  and  regulatory  requirements, 
"guidelines"  themselves  do  not  have  the 
force  and  effect  of  regulations.  No 
change  to  the  regulations  is  made  in 
response  to  these  comments. 

One  commenter  recommended  that 
the  definition  of  "biological  products" 
also  include  "natural  products"  and 
"live  or  killed  vector  carrier  systems." 
In  response  to  this  comment,  APHIS 
believes  that  "natural  products"  that  fit 
the  definition  of  "biological  products" 
are  already  included  under  the 
proposed  definition  under  the  phrase 
"that  are  of  natural  or  synthetic  origin." 
In  addition,  "live  or  killed  vector 
systems"  that  carry  "immune 
components  of  live  organisms"  intended 
for  the  treatment  of  specific  diseases 
already  fall  under  the  proposed 
definition.  No  change  to  the  regulations 
is  made  in  response  to  this  comment. 

Therefore,  rased  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  change  discussed  in  this 
docimient. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

APHIS  is  amending  the  definition  of 
the  term  "biological  products"  in  its 
regulations  under  the  Virus-Serum- 
Toxin  Act,  based  on  a  petition  that 
APHIS  received  from  the  Animal  Health 
Institute,  a  national  trade  association, 
requesting  that  the  definition  be 
updated  to  reflect  cxurent  scientific 
usage.  The  agency  is  also  amending  the 
definition  based  on  its  own  efforts  to 
update  the  definition. 

This  action  has  been  coordinated  with 
the  Food  and  Drug  Administration. 

The  primary  efrect  of  the  rule  is  to 
update  the  definition  of  "biological 
products"  and  add  a  definition  of  the 
term  "guidelines."  This  amendment  to 
the  regulations  should  have  no  adverse 
economic  impact  on  firms  and  may  even 
provide  a  benefit  since  the  issuance  of 
"guidance"  documents  may  help  to 
reduce  the  amount  of  time  or  resources 
required  to  complete  licensure  or  testing 
of  a  biological  product.  It  is  anticipated 
that  the  amendment  will  benefit 
manufacturers  of  veterinary  biologies  by 
providing  definitions  that  reflect  current 
usage  and  accommodate  advances  in 
scientific  knowledge. 

The  rule  also  provides  guidance  to 
manufacturers  of  veterinary  biologies  as 
to  the  scope  of  the  term  "biological 


products."  Biologies  manufacturers 
should  thus  be  aided  in  their 
decisionmaking  related  to  the  choice  of 
submissions  to  APHIS  for  licensure  of 
veterinary  biological  products  or  to  the 
Food  and  Drug  Administration  for  the 
approval  of  veterinary  drugs. 

There  are  currently  approximately 
118  veterinary  biologies  establishments 
that  may  be  affected  by  this  rule. 
According  to  the  Small  Business 
Administration  regulations,  many  of 
them  would  be  classified  as  small 
entities. 

Three  comments  were  received  for  the 
proposed  rule  on  the  definition  of 
"biological  products"  and  "guidelines." 
All  three  comments  supported  the 
definition  as  proposed  and  believed  that 
the  definition  would  reflect  current 
usage  and  advances  in  science  and 
provide  a  benefit  to  manufacturers  of 
veterinary  biologies  and  the  animal 
health  industry. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 


List  of  Subjects  in  9  CFR  Part  101 

Animal  biologies. 
Accordingly,  9  CFR  part  101  is 
amended  as  follows: 

PART  101— DEFINITIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80.  and  371.2(d). 

2.  Section  101.2  is  amended  by 
revising  the  definition  of  Biological 
products  and  by  adding  a  definition  for 
Guidelines,  in  alphabetical  order,  to 
read  as  follows: 

§101^    Administrative  terminology. 

***** 

Biological  products.  The  term 
"biological  products,"  also  referred  to  in 
this  subchapter  as  biologies,  biologicals, 
or  products,  shall  mean  all  viruses, 
serimis,  toxins  (excluding  substances 
that  are  selectively  toxic  to 
microorganisms,  e.g.,  antibiotics),  or 
analogous  products  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  and  which  act 
primarily  through  the  direct 
stimulation,  supplementation, 
enhancement,  or  modulation  of  the 
immune  system  or  immune  response. 
The  term  "biological  products"  includes 
but  is  not  limited  to  vaccines,  bacterins, 
allergens,  antibodies,  antitoxins, 
toxoids,  immunostimulants.  certain 
cytokines,  antigenic  or  immunizing 
components  of  live  organisms,  and 
diagnostic  components,  that  are  of 
natural  or  synthetic  origin,  or  that  are 
derived  from  synthesizing  or  altering 
various  substances  or  components  of 
substances  such  as  microorganisms, 
genes  or  genetic  sequences, 
carbohydrates,  proteins,  antigens, 
allergens,  or  antibodies. 

(1)  A  product's  intended  use  shall  be 
determined  through  an  objective 
standard  and  not  a  subjective  one,  and 
would  be  dependent  on  factors  such  as 
representations,  claims  (either  oral  or 
v«rritten),  packaging,  labeling,  or 
appearance. 

(2)  The  term  analogous  products  shall 
include: 

(i)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  and  which  are 
similar  in  function  to  biological 
products  in  that  they  act.  or  are 
intended  to  act.  through  the  stimulation, 
supplementation,  enhancement,  or 
modulation  of  the  immune  system  or 
immune  response;  or 

(ii)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
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sale,  which  are  intended  for  use  in  the 
treatment  of  animals  through  the 
detection  or  measurement  of  antigens, 
antibodies,  nucleic  acids,  or  immunity; 
or 

(iii)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  resemble  or  are  represented 
as  biological  products  intended  for  use 
in  the  treatment  of  animals  through 
appearance,  packaging,  labeling,  claims 
(either  oral  or  written),  representations, 
or  through  any  other  means. 

(3)  The  term  "treatment"  shall  mean 
the  prevention,  diagnosis,  management, 
or  cure  of  diseases  of  animals. 
***** 

Guidelines.  Guidelines  estabUsh 
principles  or  practices  related  to  test 
procedures,  manufacturing  practices, 
product  standards,  scientific  protocols, 
labeling,  and  other  technical  or  policy 
considerations.  Guidelines  contain 
procedures  or  standards  of  general 
applicability  that  are  usually  not 
regulatory  in  nature,  but  that  are  related 
to  matters  that  fall  under  the  Virus- 
Serum-Toxin  Act.  Guidelines  issued  by 
the  agency  include  Veterinary  Biologies 
Licensing  Considerations,  Memoranda, 
Notices,  and  Supplemental  Assay 
Methods. 
***** 

Done  in  Washington,  DC,  this  3rd  day  of 
June  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-14997  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart113 
[Docket  No.  92-090-2] 

Vi   .i>*>i  Ser.-rij  Toxins, and 
"  r-. 3 !.; p c  u s  P' o d u cts;  RevisiOH  of 
Siancera  Requ-rements for 
Clostndium  Pe'-'ri'^gens  "yr-^^s  C  and  D 
Toxolcs  and  Bacterin-ToxoiUs 

AGt.scv .  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  pertaining  to  the  Standard 
Requirements  for  Clostridium 
Perfringens  Type  C  and  Clostridium 
Perfringens  Tyj)e  D  toxoids  and 
bacterin-toxoids.  The  amendments  will 
reduce  the  minimum  number  of  rabbits 
required  in  order  to  pool  their  serum  for 
testing.  This  amendment  will  also 


clarify  the  method  of  determining  the 
test  vaccine  dose  in  rabbits  based  on  the 
recommended  vaccine  dosage  in  cattle 
and  other  host  animal  species. 

These  amended  regulations  will  not 
change  the  accuracy  of  the  assays  and, 
under  certain  circumstances,  will 
reduce  the  number  of  required  tests  as 
well  as  the  number  of  mice  needed  for 
testing.  The  amendment  is  necessary  to 
make  the  potency  assays  conform  more 
closely  to  the  revised  standard 
requirements  for  Clostridium  Novyi  and 
Clostridium  Sordellii  Bacterin-Toxoids 
and  more  economical  to  run  when 
combination  products  containing  these 
fractions  are  tested. 
EFFECTIVE  DATE:  July  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth.  Director.  Licensing 
and  Policy  Development,  Center  for 
Veterinary  Biologies,  VS.  APHIS,  OSDA, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1237.  (301)  734-8245. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  regulations  in  9  CFR  part  113 
pertain  to  standard  requirements  for  the 
preparation  of  veterinary  biological 
products.  A  standard  requirement 
consists  of  test  methods,  procedures, 
and  criteria  established  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  to  determine  that  a  veterinary 
biological  product  is  pure,  safe,  potent, 
and  efficacious  and  not  worthless, 
dangerous,  contaminated,  or  harmful. 

These  regulations  concerning  potency 
testing  of  Clostridium  Perfringens  Type 
C  Toxoid  and  Bacterin-Toxoid  in 
§  113.111  and  Clostridium  Perfringens 
Type  D  Toxoid  and  Bacterin-Toxoid  in 
§  113.112  reduce  certain  test 
requirements  and  decrease  the  cost  of 
performing  these  tests.  This  has  been 
accomplished  without  affecting  the 
accuracy  and  reliability  of  the  tests. 

On  March  22, 1993,  we  published  a 
proposed  rule  in  the  Federal  Register* 
(58  FR  15301-15303,  Docket  No.  92- 
09Q-1)  to  amend  the  regulations  in 
§  113.111  pertaining  to  Clostridium 
Perfringens  Type  C  Toxoid  and 
Bacterin-Toxoid  and  in  §  113.112 
pertaining  to  Clostridium  Perfringens 
Type  D  Toxoid  and  Bacterin-Toxoid. 

We  proposed  to  reduce  the  number  of 
mice  needed  for  serum  neutralization 
testing  in  certain  circumstances.  Also, 
the  current  test  method  uses  half  of  the 
recommended  cattle  or  sheep  dose.  The 
proposed  rule  provided  for  potency 
testing  of  product  recommended  for  use 
in  host  animal  species  other  than  cattle 
and  sheep.  The  test  method  in  the 
proposed  rule  provided  for 
recommendations  for  a  variety  of  host 


animal  s]>ecies  by  prescribing  the  use  of 
half  of  the  smallest  host  animal  dose. 
Current  regulations  in  §§  113.111(c) 
and  113.112(c)  provide  for  at  least  four 
of  eight  rabbits  which  are  initially 
injected  to  be  bled  in  the  potency 
determination  of  Clostridium 
Perfringens  Type  C  Toxoid  and 
Bacterin-Toxoid  and  Clostridium 
Perfringens  Type  D  Toxoid  and 
Bacterin-Toxoid.  The  amount  of 
antitoxin  found  in  the  rabbit  sera  after 
injection  with  the  toxoid  or  bacterin- 
toxoid  is  proportional  to  the  potency  of 
the  antigen  in  the  product  tested. 

The  antitoxin  response  of  vaccinated 
rabbits  is  measured  by  a  toxin 
neutralization  assay  in  mice.  A  standard 
amount  of  Clostridium  perfringens  Beta 
or  Epsilon  toxin  is  mixed  with  a 
designated  amount  of  the  test  rabbits' 
sera.  The  mixture  is  allowed  to 
neutralize  for  one  hour.  Swiss  white 
mice  are  then  injected  with  this  toxin- 
sera  mixture  to  determine  if  the 
standard  amount  of  toxin  was 
neutralized  by  the  test  rabbit  sera.  Since 
mice  are  particularly  sensitive  to  these 
toxins,  the  absence  of  mouse  mortality 
indicates  sufficient  toxin  neutralization 
and  thus  an  adequate  antitoxin  response 
in  the  rabbits  tested.  The  result  would 
indicate  an  acceptable  potency  for  the 
toxoid  or  bacterin-toxoid  antigen  in  the 
product  tested. 

Under  the  current  regulations  in 
§§  113.111(c)  and  113.112(c),  if  four  to 
seven  rabbits  are  bled  for  potency 
testing,  the  sera  from  each  rabbit  must 
be  assayed  individually.  This  requires 
the  use  of  at  least  20  to  35  mice  (each 
rabbit  senun  is  tested  in  a  minimum  of 
5  mice)  for  serum  neutralization  testing 
as  compared  to  a  minimum  of  5  mice 
with  the  single  pooled  serum  sample 
which  was  proposed. 

The  proposed  rule  required  the  use  of 
at  least  seven  rabbits  in  order  for  the 
sera  to  be  pooled  into  a  single  sample. 
The  potency  test  would  then  be 
conducted  on  the  single  pooled  sample. 
Pooling  the  serum  samples  of  seven 
instead  of  eight  rabbits  would  reduce 
the  number  of  toxin-antitoxin 
neutralization  tests  required,  the 
number  of  mice  needed,  the  time  spent, 
and  the  expense  of  the  procedure. 

We  soliated  comments  concerning 
our  proposal  for  60  days  ending  May  21, 
1993.  We  received  six  comments  by  that 
date  from  manufacturers  of  animal 
health  products  and  a  national  trade 
association.  One  of  the  commenters 
supported  the  proposed  rule  as  written, 
while  five  raised  specific  issues 
concerning  the  proposed  rule.  Those 
comments  are  discussed  below. 

One  commenter  expressed  concern 
that,  as  propK>sed,  the  rule  had  the 
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unintended  effect  of  making  the  potency 
test  requirements  more  stringent.  As  a 
cuie,  the  commenter  recommended  the 
use  of  half  the  cattle  dose  for  testing  the 
potency  of  all  Clostridium  Perfringens 
Toxoids. 

Five  other  commenters  also  expressed 
concern  about  the  proposed  reduction 
in  the  volume  of  rabbit  inoculum  to  half 
the  smallest  host  animal  dose.  One  firm 
indicated  it  would  be  forced  to  increase 
antigen  content  in  order  to  pass  the 
more  stringent  requirement  resulting 
from  a  reduced  volume  of  rabbit 
inoculum,  with  the  possible  negative 
effect  on  host  animal  safety. 

Three  commenters  indicated  that  the 
proposed  inoculum  volumes  would  be 
incompatible  writh  those  in  the  recently 
revised  standard  requirements  for 
Clostridium  Novyi  and  Clostridium 
Sordellii,  which  permitted  utilization  of 
the  same  group  of  rabbits  for  testing  of 
sheep  and  cattle  product  fractions,  the 
only  two  species  addressed  under  that 
standard  requirement.  One  commenter 
indicated  that  there  is  no  need  to  change 
the  volume  of  the  rabbit  inoculum 
under  the  current  regulations. 

Yet  another  commenter  suggested  that 
the  volume  of  rabbit  inoculum  should 
be  half  of  the  largest  dose  indicated  on 
the  label  for  any  species  of  animal  for 
which  the  product  is  recommended. 
The  commenter  argued  that  this 
suggestion  would  not  affect  the  potency 
test  procedure  for  any  licensed  product, 
while  it  would  address  the  dosage  to  be 
used  for  alternate  species  not 
specifically  addressed  under  the  current 

Tlations,  i.e.,  goats  and  swine, 
response  to  these  comments, 
APHIS  agrees  that  a  volume  of  rabbit 
inoculum  that  is  half  the  largest  host 
animal  dose  for  any  species  of  animal 
for  which  the  product  is  recommended 
is  reasonable  and  also  provides  for  more 
general  indications  that  are  appropriate 
for  products  not  recommended  for  cattle 
or  sheep.  Reference  to  half  of  the  largest 
host  animal  dose  would,  in  most  cases, 
result  in  the  same  rabbit  test  dosage  that 
is  used  for  testing  these  products  in  the 
ctirrent  standard  requirement.  The 
proposal  to  require  half  the  smallest 
host  animal  dose  would  have 
unnecessarily  raised  the  potency 
requirement  for  some  products  and,  in 
contrast  to  statements  made  in  the 
proposed  rule,  would  have  resulted  in 
test  procedures  that  were  not  consistent 
with  recent  standard  requirements  for 
products  containing  Clostridium  novyi 
and  Clostridium  sordellii.  Therefore,  in 
response  to  these  comments,  we  are 
amending  the  regulations  in  §§113.111 
and  113.112,  paragraph  (c)(2),  to  allow 
the  use  of  half  the  largest  recommended 
dose  in  host  animals  for  the  rabbit 


potency  testing  for  any  species  of 
animal  for  which  the  product  is 
recommended.  The  change  in  the 
proposed  rule  will,  in  most  cases,  retain 
the  potency  test  requirement  for  these 
products  at  the  same  level  as  in  the 
current  standard  requirement  while 
recognizing  products  that  would  be 
used  in  animals  other  than  cattle  or 
sheep. 

In  further  response  to  the  comment 
that  the  standard  requirement  for 
Clostridium  Perfiingens  should  be 
consistent  with  those  of  Clostridium 
Novyi  and  Clostridium  Sordellii,  APHIS 
notes  that  the  recently  amended 
standard  requirements  for  Clostridium 
Novyi  and  Clostridium  Sordellii  require 
that  the  strain  of  rabbit  used  for  potency 
testing  be  acceptable  to  APHIS.  APHIS 
beUeves  that,  for  consistency,  the 
requirement  should  apply  equally  to 
Clostridium  Perfringens.  Therefore,  in 
response  to  this  comment,  we  are 
adding  the  requirement  in  §§113.111 
and  113.112.  paragraph  (c)(2),  that  the 
strain  of  rabbit  used  for  potency  testing 
Clostridium  PerMngens  be  acceptable  to 
APHIS. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
dociunent,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
dociunent. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  the  piuposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

There  are  currently  some  19 
veterinary  biologies  estabUshments  that 
may  be  affected  by  this  rule.  According 
to  the  Small  Business  Administration 
regulations,  many  of  them  would  be 
classified  as  small  entities. 

This  rule  will  result  in  a  reduction  of 
the  niunber  of  mice  required  to  perform 
potency  assays.  The  reduction  in  the 
number  of  mice  needed  will  result  in  a 
reduction  in  the  total  cost  of  the  assays. 
Therefore,  the  rule  should  provide  an 
economic  benefit  to  producers  of 
veterinary  biologies.  In  addition,  this 
rule  clarifies  the  dosage  of  rabbit 
inoculiun  to  be  used  in  potency  tests  for 
products  recommended  for  species 
other  than  cattle  or  sheep. 

Retests  may  be  indicated  if  less  than 
80  percent  of  control  mice,  inoculated 
with  standard  antitoxin  and  10  L  + 
doses  of  standard  toxin,  die  in  the 
neutralization  test.  However,  since  the 
testing  of  the  pooled  senrni  sample 
requires  fewer  mice  as  compared  to 
testing  individual  senun  samples,  the 


niunber  of  mice  required  for  a  retest  will 
be  less. 

Manufacturers,  as  well  as  the  National 
Veterinary  Services  Laboratories,  will 
benefit  from  the  revisions  since  they 
will  improve  efficiency  and  reduce  costs 
but  will  not  change  the  accuracy  of  the 
assays. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  poficies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  part  113  is 
amended  as  follows; 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  Section  113.111  is  amended  by 
revising  paragraphs  (c)(2),  (c)(3)(i), 
(c)(3)(ii),  (c)(3)(iii),  and  (c)(5)(iii)  to  read 
as  set  forth  below,  and  by  removing 
paragraph  (c)(5)(iv). 

S  113.111    Clostridium  Perfringens  Type  C 
Toxoid  and  Bacterin-Toxold. 

***** 

(c)  *  *  * 

(2)  Each  of  at  least  eight  rabbits  of  a 
strain  acceptable  to  APHIS,  each 


UMI 


tederal  Register  /  Vol.  62,  No.  110  /  Monday,  June  9,  1997  /  Rules  and  Regulation-  31331 


weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  the  largest  recommended  dose  for  any 
species  indicated  on  the  product  label. 
A  second  equivalent  dose  shall  be  given 
not  less  than  20  days  nor  more  than  23 
days  after  the  first  dose. 

(3)*   •   * 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pool. 

(ii)  Equal  quantities  of  serum  &om 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatis£actory. 

(5)  •  'J  * 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  serum  with  10  La  doses  of 
Standard  Toxin  die,  the  serum  is 
considered  to  contain  less  than  10 
International  Units  per  ml,  and  the 
serial  is  unsatisfactory. 

3.  Section  113.112  is  amended  by 
revising  paragraphs  (c)(2),  (c)(3)(i), 
(c)(3)(ii).  (c)(3)(iii).  and  {c)(5)(iii)  to  read 
as  set  forth  below,  and  by  removing 
paragraph  (c)(5)(iv). 

§113.112    CtoctrkJtuiTi  PaH  -q»  ,  %  ,.  0 
Toxoid  and  Bacterin-Toxoc 

*        •        •        •        * 

(c)  •  *  • 

(2)  Each  of  at  least  eight  rabbits  of  a 
strain  acceptable  to  APHIS,  each 
weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  {he  largest  recommended  dose  for  any 
species  indicated  on  the  product  label. 
A  second  equivalent  dose  shall  be  given 
not  less  than  20  days  nor  more  than  23 
days  after  the  first  dose. 

(3)*   *   * 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pool. 

(ii)  Equal  quantities  of  serum  from 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided.  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatis£actory. 


(5) 


j; 


(iii)  If  any  mice  inoculated  with  the 
mixture  of  serum  with  10  La  doses  of 
Standard  Toxin  die,  the  serum  is 
considered  to  contain  less  than  2 
International  Units  per  ml,  and  the 
serial  is  unsatisfactory. 


Done  in  Washington,  DC,  this  3rd  day  of 
June  1997. 

Donald  W.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  97-14996  Filed  6-6-97;  8:45  am] 
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[Doctef '  N-    vj7_MM_70_AD;  Amendment 

39-T CHH ■:    AD  97-1 2-03] 

RIN2120  AAK.; 

Airvjc'*r'^es5  0"8-c''wes'  Seeing 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 

two  existing  airworthiness  directives 
(AD)  that  are  applicable  to  certain 
Boeing  Model  747  series  airplanes.  One 
of  those  AD's  currently  requires 
inspections  for  cracking,  corrosion,  and 
fractiuing  of  the  lower  horizontal  clevis 
of  the  strut  midspar  fittings,  and 
replacement  of  discrepant  parts  with 
new  or  serviceable  parts,  or  repair,  if 
necessary.  That  AD  also  requires 
inspection  for  removal  of  broken  sealant 
of  the  clevis  and  the  fasteners,  and 
various  follow-on  actions.  It  also 
provides  for  optional  terminating 
actions  for  the  inspections.  The  other 
AD  currently  requires  inspection  for 
cracking  of  certain  fastener  holes  of  the 
upper  and  lower  horizontal  clevis  legs. 
This  amendment  continues  to  require 
inspections  to  detect  cracking, 
corrosion,  and  fracturing  of  the  lower 
horizontal  clevis;  and  adds 
corresponding  inspections  of  the  upper 
horizontal  clevis,  and  replacement  of 
discrepant  parts  with  new  parts,  or 
rework,  if  necessary.  This  amendment 
also  removes  certain  optional 
terminating  actions.  This  amendment  is 
prompted  by  reports  of  cracking  of  the 
lower  and  upper  leg  of  the  horizontal 
clevis  of  the  midspar  fitting.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  cracking  and 
fracturing  of  the  clevis,  which  could 
result  in  drooping  of  the  strut  at  the 
strut-to-wing  interface,  and  consequent 
separation  of  the  engine  and  strut  from 
the  airplane. 

DATES:  Effective  June  24,  1997. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 


54A2179,  Revision  1,  dated  November 
27,  1996,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  Jime  24,  1997. 

The  incorporation  by  reference  of  the 
following  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of  the 
specified  dates: 


Referenced  serv- 
ice bulletin  and 
date 


747-54A2157. 

January  12, 

1995 
747-54A2158,  Uo- 

vefnt)er  30,  1994. 
747-54A2159,  ^4o- 

vefnt>er  3,  1994. 


Approval  date  and  Fed- 
eral Regisler  atation 


July  28.  1995  (60  FR 

33333,  June  28, 

1995). 
July  28,  1995  (60  FR 

33336,  July  28,  1995). 
June  21,  1995  (60  FR 

27008,  May  22,  1995). 


The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  also  was  approved 
previously  by  the  Dirwctor  of  the  Federal 
Register  as  of  January  22,  1997  (60  FR 
66201,  December  12,  1996). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before  ' 
August  8,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
70-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Dow.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  telephone  (425)  227-2771; 
fax  (425)  227-1181. 

SUPPlfMENTARY  INFORMATION:  On 
January  13,  1988,  the  FAA  issued  AD 
87-04-13  Rl,  amendment  39-5836  (53 
FR  2005,  January  26.  1988),  applicable 
to  certain  Boeing  Model  747  series 
airplanes.  That  AD  revised  an  existing 
AD  to  require  inspection  for  cracking, 
and  repair  or  replacement,  as  necessary, 
of  the  horizontal  clevis  of  the  pylon 
midspar  attach  fitting.  That  action  was 
prompted  by  reports  of  cracking  and 
corrosion  in  the  fostener  holes  of  the 
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midspar  attach  Titling  of  the  engine 
pylon.  The  actions  required  by  that  AD 
are  intended  to  detect  and  correct  such 
cracking/corrosion  of  the  attach  fitting, 
which  could  cause  possible  separation 
of  the  pylon  and  engine  from  the  wing. 

In  aadition,  on  November  25, 1996, 
the  FAA  issued  AD  96-25-01. 
amendment  39-9842  (61  FR  66201, 
December  17, 1996),  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  inspections  to 
detect  broken  sealant  common  to  the 
lower  horizontal  clevis  of  the  inboard 
and  outboard  strut  midspar  fittings  and 
of  the  fasteners,  and  various  follow-on 
actions.  That  action  also  requires 
insp}ections  to  detect  cracking, 
corrosion,  and  fracturing  of  the  lower 
horizontal  clevis,  and  replacement  of 
discrepant  parts  with  new  or  serviceable 
parts,  or  repair,  if  necessary.  That  action 
also  provides  for  optional  terminating 
actions  for  the  repetitive  inspections. 
That  action  was  prompted  by  reports  of 
fatigue  cracking,  stress  corrosion 
cracking,  and  fracturing  of  the 
horizontal  clevis  of  the  inboard  midspar 
fitting  of  the  number  three  strut.  The 
actions  required  by  that  AD  are 
intended  to  detect  and  correct  such 
cracking  and  fracturing,  which  could 
result  in  drooping  of  the  strut  at  the 
strut-to-wing  interface,  and  consequent 
separation  of  the  engine  and  strut  from 
the  airplane. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued 
several  other  AD's  that  address  cracking 
in  the  midspar  fitting  clevis  on  Boeing 
Model  747  series  airplanes: 

1.  AD  90-0&-06.  amendment  39-6490 
(55  FR  8374,  March  7,  1990):  Among 
various  other  actions,  this  AD  requires 
structural  modification,  among  various 
other  actions,  in  accordance  with 
Boeing  Document  No.  D6-35999,  dated 
March  31, 1989.  The  FAA  has  approved 
an  alternative  method  of  compliance 
that  extends  the  compliance  time 
threshold  to  a  maximum  of  three  years 
after  the  airplane  reaches  20,000  total 
flight  cycles,  or  until  the  mandated 
strut/wing  modifrcation  is 
accomplished,  whichever  occurs  first. 
Additionally,  ultrasonic  inspections  to 
detect  cracking  of  the  fastener  holes  are 
required  at  intervals  not  to  exceed  1,000 
flight  cycles  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  dated 
July  26,  1986.  If  cracking  or  corrosion  is 
detected  during  those  inspections, 
rework  or  replacement  of  the  midspar 
fitting  with  a  new  or  serviceable  part  is 
required,  in  accordance  with  that 
service  bulletin. 

The  FAA  has  approved  Boeing  Alert 
Service  Bulletin  747-54A2179,  Revision 


1,  dated  November  27,  1996,  as  an 
alternative  method  of  compliance  for 
the  requirements  specified  in  AD  90- 
06-06,  which  references  Boeing  Service 
Bulletin  747-54-2118  as  the  appropriate 
source  of  service  information. 

2.  AD  95-10-16,  amendment  39-9233 
(60  FR  27008.  May  5,  1995):  For 
airplanes  equipped  with  Pratt  & 
Whitney  Model  JT9D  engines  (excluding 
Model  rr9D-70  engines),  that  AD 
requires  modification  of  the  nacelle 
strut  and  wing  structure,  and 
inspections  of  the  adjacent  structure 
that  has  not  been  replaced  by  the 
modification,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2159, 
dated  November  3, 1994.  As  a  condition 
to  extend  the  compliance  time  frt}m  32 
to  56  months.  AD  95-10-16  also 
requires  repetitive  ultrasonic 
inspections  to  detect  cracking  of  the  aft- 
most  two  fastener  holes  in  both  strut 
midspar  fittings  on  the  inboard  and 
outboard  nacelle  struts,  or  modification 
of  the  aft-most  two  fastener  holes  as 
described  in  Boeing  Service  Bulletin 
747-54-2118. 

The  FAA  has  approved  the 
inspections  of  the  upper  and  lower 
horizontal  legs  of  the  strut  midspar 
fittings  and  compliance  times  for  those 
inspections  specified  in  Boeing  Alert 
Service  Bulletin  747-54A2179,  Revision 
1.  dated  November  29,  1996,  as  an 
alternative  to  those  actions  specified  in 
paragraphs  (a)(2)(ii)(a)  and  (a)(2)(iv)(a) 
of  AD  95-10-16. 

Since  the  issuance  of  that  AD,  Boeing 
Alert  Service  Bulletin  747-54A2159, 
Revision  1,  dated  June  1,  1995,  and 
Revision  2,  dated  March  14,  1996,  have 
been  approved  as  alternative  methods  of 
compliance  with  that  AD. 

3.  AD  95-13-05,  amendment  39-9285 
(60  FR  33333,  June  28,  1995):  For 
airplanes  equipped  with  Rolls  Royce 
Model  RB211  series  engines,  that  AD 
requires  modification  of  the  strut/wing- 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157,  dated  January 
12,  1995. 

Since  the  issuance  of  that  AD,  Boeing 
Alert  Service  Bulletin  747-54A2157, 
Revision  1,  dated  August  3, 1995.  and 
Revision  2,  dated  November  14, 1996, 
have  been  approved  as  alternative 
methods  of  compliance  with  the  AD. 

4.  AD  95-13-07,  amendment  39-9287 
(60  FR  33336,  July  28,  1995):  For 
airplanes  equipped  with  General 
Electric  Model  CF6-45  or  -50  series 
engines,  that  AD  requires  modification 
of  the  strut/wing  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30, 1994. 

Since  issuance  of  that  AD,  Boeing 
Alert  Service  Bulletin  747-54A2158, 
Revision  1,  dated  August  17, 1995,  and 


Revision  2,  dated  August  15.  1996.  have 
been  approved  as  alternative  metiiods  of 
compliance  with  that  AD. 

Actions  Since  Issuance  of  AD  87-04-13 
Rl  and  AD  96-25-01 

Since  the  issuance  of  AD  96-25-01. 
the  FAA  has  received  reports  indicating 
that  cracking  was  found  of  the  lower 
and  upper  leg  of  the  horizontal  clevis  of 
the  midspar  fitting  on  Boeing  Model  747 
series  airplanes.  The  cracking  was 
detected  during  inspections  that  were 
conducted  in  accordance  with  AD  96- 
25-01. 

One  operator  reported  that  a  midspar 
fitting  at  the  number  three  pylon  was 
cracked  at  the  fourth  row  of  fasteners 
frvm  the  aft  end  on  the  upper  leg  of  the 
horizontal  clevis  of  the  midspar  fitting. 
This  operator  also  reported  a  crack  on 
the  lower  leg  of  the  midspar  fitting  at 
the  number  two  pylon  at  the  second  row 
from  the  aft  end.  Metallurgical  analysis 
accomplished  on  the  midspar  fitting  at 
the  number  three  pylon  indicates  that 
the  cause  of  the  cracking  was  stress 
corrosion. 

The  FAA  also  received  another  report 
indicating  that  cracking  was  detected  on 
the  upper  leg  of  the  horizontal  clevis  of 
the  midspar  fitting  at  the  second  row  of 
fasteners  from  the  aft  end  at  the  number 
three  pylon.  In  addition,  this  report 
indicated  that  cracking  was  also 
detected  on  that  same  airplane  at  the 
number  3  pylon  at  the  second  row  from 
the  aft  end  of  the  lower  leg.  The  report 
also  indicated  that  terminating  action 
specified  Boeing  Service  Bulletin  747- 
54-2118,  dated  July  25, 1986,  had  been 
accomplished  on  the  affected  airplane; 
this  service  bulletin  was  referenced  in 
AD  96-25-01  as  the  appropriate  source 
of  service  information. 

Cracking  or  fracturing  of  the  lower  or 
upp)er  horizontal  clevis  of  the  inboard 
and  outboard  strut  midspar  fittings,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  drooping  of  the 
strut  at  the  strut-to-wing  interface,  and 
consequent  separation  of  the  engine  and 
strut  from  the  airplane. 

Explanation  of  New  Relevant  Service 
Information 

Since  the  issuance  of  AD  87-04-13  Rl 
and  AD  96-25-01.  the  FAA  has 
reviewed  and  approved  Boeing  Alert 
Service  Bulletin  747-54A2179,  Revision 
1,  dated  November  27, 1996.  This  alert 
service  bulletin  describes  procedures  for 
the  following; 

1.  Removing  sealant  common  to  the 
lower  and  upper  horizontal  legs  of  the 
clevis  of  the  outboard  (for  certain 
airplanes)  and  the  inboard  (for  all 
airplanes)  midspar  fittings,  and  cleaning 
the  midspar  fittings. 
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2.  Performing  detailed  visual 
borescope  inspections  or  alternative 
ultrasonic/detailed  visual  inspections  to 
detect  cracking,  corrosion,  and/or 
fracturing  of  the  lower  horizontal  legs  of 
the  clevis  of  the  strut  midspar  fittings, 
and  repair,  if  necessary. 

3.  Performing  ultrasonic  and  detailed 
visual  inspections  to  detect  cracking, 
corrosion,  and/or  fracturing  of  the  upper 
horizontal  leg  of  the  strut  midspar 
Bttings,  and  repair,  if  necessary. 

4.  Reworking  only  the  discrepant 
areas  or  hole. 

5.  Reworking  all  fastener  holes,  or 
replacing  the  midspar  fitting  with  new 
fittings,  as  applicable,  if  any 
discrepancy  is  detected;  this  eliminates 
the  need  for  repetitive  inspections. 

Additionally,  for  all  airplanes,  the 
service  bulletin  references  replacement 
of  the  midspar  fittings,  which  involves 
modification  of  the  strut/wing  in 
accordance  with  the  following  Boeing 
service  bulletins,  as  applicable. 
Accomplishment  of  this  modification 
eliminates  the  need  for  repetitive 
inspections. 

1.  Boeing  Alert  Service  Bulletin  747- 
54A2157,  dated  January  12,  1995; 
RevisicHi  1,  dated  August  3, 1995;  or 
Revision  2,  dated  November  14, 1996 
(for  airplanes  equipped  with  Rolls 
Royce  RB211  engines); 

2.  Boeing  Alert  Service  Bulletin  747- 
54-A2158,  dated  November  30. 1994; 
Revision  1,  dated  August  17, 1995;  or 
Revision  2,  dated  August  15,  1996  (for 
airplanes  equipped  with  General 
Electric  CFC-45/-50  or  Pratt  &  Whitney 
JT9D-70  engines);  and 

3.  Boeing  Service  Bulletin  747- 
54A2159,  dated  November  3, 1994; 
Revision  1,  dated  Jime  1, 1995;  or 
Revision  2,  dated  March  14. 1996  (for 
airplanes  equipped  with  Pratt  & 
Whitney  engines). 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  87- 
04-13  Rl  and  AD  96-25-01,  as  follows: 

First,  this  AD  requires  removal  of 
certain  sealant  common  to  the  lower 
and  upper  horizontal  legs  of  the 
outboard  (for  certain  airplanes)  and  the 
inboard  (for  all  airplanes)  midspar 
fittings,  and  cleaning  the  midspar 
fittings. 

This  AD  continues  to  require 
repetitive  detailed  visual  borescope 
inspections  to  detect  cracking, 
corrosion,  and  fracturing  of  the  lower 
horizontal  clevis  of  the  inboard  and 
outboard  strut  midspar  fittings. 
Replacement  of  discrepant  fittings  with 
new  fittings  is  also  required,  or  rework. 


as  apphcable.  This  AD  adds  ultrasonic/ 
detailed  visual  inspections  as  an 
alternative  method  of  accomplishing 
those  inspections. 

This  AD  adds  repetitive  ultrasonic/ 
detailed  visual  inspections  of  the  upper 
horizontal  clevis  of  the  inboard  and 
outboard  strut  midspar  fittings,  and 
replacement  of  discrepant  fittings  with 
new  fittings,  or  rework,  if  necessary. 

For  airplanes  on  which  any  cracking, 
corrosion,  or  hBcturing  is  detected  that 
is  outside  certain  limits,  this  AD 
requires  accomplishment  of  the  strut/ 
wing  modification,  replacement  of  the 
midspar  fittings  of  the  strut  with  new 
fittings,  or  repair  in  accordance  with  a 
method  approved  by  the  FAA,  as 
applicable. 

Accomplishment  of  the  strut/wing 
modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

Certain  actions  are  required  to  be 
accomplished  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
A2179,  Revision  1,  dated  November  27. 
1996,  described  previously.  Certain 
other  actions  are  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Difference  Between  This  AD  and  the 
Alert  Service  Bulletin 

Operators  should  note  that,  while  the 
alert  service  bulletin  advises  operators 
to  contact  the  manufacturer  if  the 
damaged  area  is  beyond  the  specified 
limits,  this  AD  requires  operators  to 
repair  any  such  damage  in  accordance 
with  a  method  approved  by  the  FAA, 
Transport  Airplane  Directorate. 

Operators  also  should  note  that 
airplanes  on  which  reworking  of  the 
upper  and  lower  horizontal  clevis  of  the 
midspar  fittings  has  been  accomplished 
in  accordance  with  Boeing  Service 
Bulletin  747-54-2X18,  dated  July  25, 
1986,  have  not  been  included  in  the 
effectivity  of  the  alert  service  bulletin. 
However,  the  FAA  has  determined  that, 
in  light  of  the  recent  reports  of  cracking, 
the  rework  is  not  sufficient  to  provide 
adequate  assurance  of  permanent 
correction  of  the  imsafe  condition 
addressed  by  this  action.  Therefore,  the 
FAA  has  removed  the  provision  for 
reworking  from  AD  96-25-01  as  an 
optional  terminating  action  for  the 
repetitive  inspection  requirements  of 
this  AD. 

Additionally,  Boeing  Alert  Service 
Bulletin  747-54A2179,  Revision  1, 
dated  November  27,  1996,  describes  the 
replacement  of  the  midspar  fittings  of 
the  strut  as  an  optional  method  of 
eliminating  the  repetitive  inspections. 
The  alert  service  bulletin  also  references 
replacement  of  the  midspar  fittings  of 


the  strut  in  accordance  with  either  the 
alert  service  bulletin  or  Boeing  Service 
Bulletin  747-54-2118,  Revision  4,  dated 
May  11, 1989,  as  an  optional 
terminating  action,  which  eliminates  the 
need  for  repetitive  inspections. 

However,  the  FAA  has  determined 
that,  in  light  of  the  recent  reports  of 
cracking  discussed  previously,  neither 
the  replacement  nor  the  rework  is 
sufficient  to  provide  adequate  assurance 
of  permanent  correction  of  the  unsafe 
condition.  Therefore,  the  FAA  also  has 
removed  those  optional  terminating 
actions  from  this  AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  as{>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  j>ersOns.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following  * 

statement  is  made:  "Comments  to 
Docket  Number  97-NM-70-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "signiBcant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by  removing 
amendment  39-5836  (53  FR  2005,  January 
26.  1988)  and  amendment  39-9842  (61  FR 
66201,  IDecember  17, 1996).  and  by  adding  a 
new  airvirorthiness  directive  (AD), 
amendment  39-10045,  to  read  as  follows: 
97-12-03  Boeing:  Amendment  39-10045. 

Docket  97-NM-70-AD.  Supersedes  AD 
87-04-13  Rl,  amendment  39-5836;  and 
AD  96-25-01,  amendment  39-9842. 
Applicability:  Model  747  series  airplanes 
as  listed  in  Boeing  Alert  Service  Bulletin 


747-54A2179,  Revision  1.  dated  November 
27. 1996:  certificated  in  any  category,  except 
for  airplanes  on  which  the  strut/wing 
modiHcation  has  been  accomplished  in 
accordance  with  the  following  Boeing  alert 
service  bulletins: 

1.  Boeing  Alert  Service  Bulletin  747- 
54A2157,  dated  January  12, 1995;  Revision  1, 
dated  August  3, 1995;  or  Revision  2,  dated 
November  14, 1996; 

2.  Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30,  1994;  Revision 
1.  dated  August  17, 1995;  or  Revision  2, 
dated  August  15,  1996;  or 

3.  Boeing  Alert  Service  Bulletin  747- 
54A2159,  dated  November  3,  1994;  Revision 
1.  dated  June  1,  1995;  or  Revision  2,  dated 
March  14.  1996. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  drooping  of  the  strut  at  the 
strut-to-wing  interface,  and  consequent 
separation  of  the  engine  and  strut  from  the 
airplane  due  to  cracking  or  fracturing  of  the 
midspar  fitting  clevis,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  96-25- 
01 

(a)  For  all  airplanes:  Except  as  provided  by 
paragraph  (d)  of  this  AD,  perform  a  detailed 
visual  borescope  inspection  to  detect 
cracking,  corrosion,  and/or  fracturing  of  the 
lower  horizontal  clevis  of  Iwth  midspar 
fittings  of  the  inboard  struts,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2179,  dated  June  27, 1996,  or  Revision  1, 
dated  November  27,  1996,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  (a)(3),  or 
(aK4)  of  this  AD,  as  applicable. 

(1)  For  airplanes  identified  as  Group  1  or 
Group  6  in  the  alert  service  bulletin:  Perform 
the  initial  inspection  at  the  time  sptecified  in 
paragraph  (a)(l)(i)  or  (a)(l)(ii),  as  applicable. 
Thereafter,  repeat  this  inspection  at  intervals 
not  to  exceed  every  150  flight  cycles,  or  every 
3  months,  whichever  occurs  first,  (i)  Within 
ISO  flight  cycles  or  60  days  after  January  2. 
1997  (the  effective  date  of  AD  96-25-01, 
amendment  39-9842),  whichever  occurs  first. 
Or 

(ii)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  500 
flight  cycles  prior  to  January  2, 1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118.  Revision  1.  dated  May  21, 
1987;  Revision  2.  dated  April  21,  1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11,  1989:  Perform  the 


initial  inspection  within  500  flight  cycles  or 
12  months  after  January  2, 1997,  whichever 
occurs  first. 

(2)  For  airplanes  identified  as  Group  2  or 
Group  4  in  the  alert  service  bulletin:  Perform 
the  initial  inspection  at  the  time  specified  in 
paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this  AD,  as 
applicable.  Thereafter,  repeat  this  inspection 
at  intervals  not  to  exceed  every  300  flight 
cycles  or  6  months,  whichever  occurs  first. 

(i)  Within  150  flight  cycles  or  60  days  after 
January  2, 1997,  whichever  occurs  first.  Or 

(ii)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  1,000 
flight  cycles  prior  to  January  2. 1997.  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118.  Revision  1.  dated  May  21. 
1987;  Revision  2.  dated  April  21.  1988; 
Revision  3.  dated  September  29. 1988;  or 
Revision  4,  dated  May  11. 1989:  Perform  the 
initial  inspection  within  1,000  flight  cycles 
or  12  months  after  January  2, 1997, 
whichever  occurs  first. 

(3)  For  airplanes  identified  as  Croup  3  in 
the  alert  service  bulletin:  Perform  the  initial 
inspection  at  the  time  specified  in  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  AD,  as  applicable. 
Thereafter,  repeat  this  inspection  at  intervals 
not  to  exceed  every  350  flight  cycles  or  6 
months,  whichever  occurs  first. 

(i)  Within  150  flight  cycles  or  60  days  after 
January  2. 1997.  whichever  occurs  first.  Or 

(ii)  For  airplanes  on  which  terminating 
action  has  t)een  accomplished  within  1.000 
flight  cycles  prior  to  January  2, 1997.  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118.  Revision  1.  dated  May  21, 
1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11,  1989:  Perform  the 
initial  inspection  within  1 ,000  flight  cycles 
or  12  months  after  January  2, 1997, 
whichever  occurs  first. 

(4)  For  airplanes  identified  as  Group  5  in 
the  alert  service  bulletin:  Perform  the  initial 
inspection  at  the  time  specified  in  paragraph 
(a)(4](i)  or  (a)(4)(ii)  of  this  AD,  as  applicable. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  every  300  flight  cycles  or  6 
months,  whichever  occurs  first. 

(i)  Within  150  flight  cycles  or  60  days  after 
January  2, 1997,  whichever  occurs  first. 

(ii)  For  airplanes  on  which  terminating 
action  has  l>een  accomplished  within  800 
flight  cycles  prior  to  January  2,  1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11, 1989:  Perform  the 
initial  inspecUon  within  800  flight  cycles  or 
12  months  after  January  2, 1997,  whichever 
occurs  first. 

(b)  For  airplanes  identified  as  Group  1  in 
Boeing  Alert  Service  Bulletin  747-54A2179, 
dated  June  27,  1996,  or  Revision  1,  dated 
November  27,  1996:  Except  as  provided  tjy 
paragraph  (e)  of  this  AD^perform  a  detailed 
visual  tmrescope  InspecUon  to  detect 
cracking,  corrosion,  and/or  fr^cttuing  of  the 
lower  horizontal  clevis  of  both  midspar 
fittings  of  the  outboard  struts,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2179.  dated  June  27, 1996,  or  Revision  1, 
dated  Novemlier  27, 1996.  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
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AD,  as  applicable.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  every 
300  flight  cycles  or  6  months,  whichever 
occurs  first 

(1)  Within  200  flight  cycles  or  60  days  after 
January  2, 1997,  whichever  occurs  first.  Or 

(2)  For  airplanes  on  which  the  terminating 
action  has  been  accomplished  within  the  last 
1.000  flight  cycles  prior  to  January  2, 1997, 
in  accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21,  1988; 
Revision  3.  dated  September  29, 1988;  or 
Revision  4,  dated  May  11, 1989:  Perform  the 
inspection  within  1,000  flight  cycles  or  12 
months  after  January  2, 1997,  whichever 
occurs  first 

New  Requirements  of  this  AD 

(c)  For  all  airplanes:  After  the  effective  date 
of  this  AD,  prior  to  the  accomplishment  of 
each  inspection  required  by  paragraph  (a), 
(b),  (d),  or  (e),  of  this  AD,  remove  the  sealant 
common  to  the  lower  leg  of  the  horizontal 
clevis  of  the  inboard  (for  all  airplanes) 
midspar  fittings,  and  the  outboard  (for 
Croups  1  and  6  airplanes)  and  clean  the 
midspar  fittings,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27, 1996.  Prior 
to  further  Qight  following  accomplishment  of 
these  actions,  apply  corrosion  inhibitive 
compound  BMS  3-23  to  any  area  where  the 
original  sealant  was  removed  or  disturbed,  in 
accordance  with  Boeing  Standard 
Operational  Procedures  (BSOP)  20-41-05  for 
Model  747  series  airplanes. 

(d)  Accomplishment  of  the  actions 
specified  in  this  paragraph  is  an  alternative 
to  compliance  with  paragiaph  (a)  of  this  AD. 
Perform  an  ultrasonic/detailed  visual 
inspection  to  detect  cracking,  corrosion,  and/ 
or  fracturing  of  the  lower  horizontal  clevis  of 
both  midspar  fittings  of  the  inboard  struts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2179,  Revision  1,  dated 
November  27, 1996,  at  the  time  specified  in 
paragraph  (d)(1),  (d)(2).  (d)(3),  or  (d)(4)  as 
applicable. 

(1)  For  airplanes  identified  as  Group  1  or 
6  in  the  alert  service  bulletin:  Perform  the 
inspections  at  the  time  specified  in  paragraph 
{d)(l)(i)  or  (d)(l)(ii)  of  this  AD.  Thereafter, 
rep>eat  the  insjiections  at  intervals  not  to 
exceed  every  1,000  flight  cycles  or  18 
months,  whichever  occurs  first. 

(i)  Within  150  flight  cycles  or  3  months 
after  accomplishing  the  last  insp>ection 
required  by  paragraph  (b)  of  AD  96-25-01  or 
paragraph  (a)  of  this  AD. 

(ii)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  500 
flight  cycles  after  January  2, 1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21. 
1987;  Revision  2,  dated  April  21,  1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11,  1989:  Perform  the 
initial  inspection  within  500  flight  cycles  or 
12  months  after  January  2, 1997,  whichever 
occurs  first. 

(2)  For  airplanes  identified  as  Croup  2  or 
4  in  the  alert  service  bulletin:  Perform  the 
inspection  at  the  time  sp>ecified  in  paragraph 
(d)(2)(i)  or  (d)(2)(ii)  of  this  AD,  as  applicable. 
Thereafter,  repeat  this  inspection  at  intervals 


not  to  exceed  every  1,500  flight  cycles  or  18 
months,  whichever  occurs  first 

(i)  Within  300  flight  cycles  or  6  months 
after  accomplishing  the  last  inspection 
required  by  paragraph  (b)  of  AD  96-25-01  or 
paragraph  (a)  of  this  AD.  Or 

(ii)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  1,000 
flight  cycles  after  January  2, 1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11, 1989:  Perform  the 
initial  inspection  within  1,000  flight  cycles 
or  12  months  after  January  2, 1997, 
whichever  occurs  first. 

(3)  For  airplanes  identified  as  Croup  3  in 
the  alert  service  bulletin:  Perform  the 
inspection  at  the  time  specified  in  paragraph 
(d)(3)(i)  or  (d)(3)(ii)  of  this  AD,  as  applicable. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  every  2,500  flight  cycles  or  18 
months,  whichever  occurs  first. 

(i)  Within  350  flight  cycles  or  6  months 
after  accomplishing  the  last  inspection 
required  by  paragraph  (b)  of  AD  96-25-01  or 
paragraph  (a)  of  this  AD.  Or 

(ii)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  1,000 
flight  cycles  after  January  2,  1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1.  dated  May  21. 
1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11, 1989:  Perform  the 
initial  inspection  within  1,000  flight  cycles 
or  12  months  after  January  2, 1997, 
whichever  occurs  first. 

(4)  For  airplanes  identified  as  Group  5  in 
the  alert  service  bulletin:  Perform  the 
inspection  at  the  time  specified  in  paragraph 
(d)(4)(i)  or  (d)(4)(ii)  of  this  AD.  as  applicable. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  every  1,500  flight  cycles  or  18 
months,  whichever  occurs  first 

(i)  Within  300  flight  cycles  or  6  months 
after  accomplishing  the  last  inspection 
required  by  paragraph  (b)  of  AD  96-25—01  or 
paragraph  (a)  of  this  AD.  Or 

(11)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  800 
flight  cycles  after  January  2, 1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21,  1988; 
Revision  3,  dated  September  29,  1988;  or 
Revision  4,  dated  May  11, 1989:  Perform  the 
initial  inspection  within  800  flight  cycles  or 
12  months  after  January  2, 1997,  whichever 
occurs  first. 

(e)  For  airplanes  identified  as  Group  1  in 
Boeing  Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27, 1996: 
Accomplishment  of  the  actions  specified  in 
this  paragraph  is  an  alternative  to  compliance 
with  paragraph  (b)  of  this  AD.  Perform  an 
ultrasonic/detailed  visual  inspection  to 
detect  cracking,  corrosion,  and/or  fracturing 
of  the  lower  horizontal  clevis  of  both  midspar 
fittings  of  the  outboard  struts,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2179,  Revision  1,  dated  November  27, 
1996,  at  the  time  specified  in  paragraph  (e)(1) 
or  (e)(2)  of  this  AD,  as  applicable.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 


exceed  every  2,000  flight  cycles  or  18 
months,  whichever  occiirs  first. 

(1)  Within  300  flight  cycles  or  6  months 
after  accomplishing  the  last  inspection 
required  by  paragraph  (c)  of  AD  96-25-01  or 
paragraph  (b)  of  this  AD.  Or 

(2)  For  airplanes  on  which  terminating 
action  has  been  accomplished  within  1,000 
flight  cycles  after  January  2, 1997,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21, 1988; 
evislon  3,  dated  September  29,  1988;  or 
Revision  4,  dated  May  11, 1989;  Perform  the 
inspection  within  1,000  flight  cycles  or  12 
months  after  January  2, 1997,  whichever 
OCCIU9  first 

(f)  For  all  airplanes:  After  the  effective  date 
of  this  AD,  prior  to  the  accomplishment  of 
each  Inspection  required  by  paragraphs  (g), 
(h),  or  (i),  of  this  AD,  remove  the  sealant  of 
the  upper  horizontal  leg  surface  and  clean 
the  midsfiar  fittings  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27. 1996.  Prior 
to  further  flight  following  accomplishment  of 
these  actions:  Restore  the  sealant  of  the  upfter 
horizontal  leg  surface  in  accordance  with  the 
alert  service  bulletin. 

(g)  For  all  airplanes:  Within  90  days  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic/detailed  visual  inspection  to 
detect  cracking,  corrosion,  and/or  fracturing 
of  the  uppter  horizontal  clevis  of  both 
midspar  fittings  of  the  inboard  struts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2179,  Revision  1,  dated 
November  27, 1996.  Repeat  the  ultrasonic/ 
detailed  visual  inspection  thereafter  at  the 
time  specified  in  paragraph  (g)(1),  (g)(2),  or 
(g)(3),  as  applicable. 

(1)  For  airplanes  identified  as  Croup  1  or 
6  in  the  alert  service  bulletin:  Rep>eat  at 
Intervals  not  to  exceed  every  1,000  flight 
cycles  or  18  months,  whichever  occurs  first. 

(2)  For  airplanes  identified  as  Croup  2,  4, 
or  5  in  the  alert  service  bulletin:  Repeat  at 
intervals  not  to  exceed  every  1 ,500  flight 
cycles  or  18  months,  whichever  occurs  first 

(3)  For  airplanes  identified  as  Group  3  In 
the  alert  service  bulletin:  Repeat  at  intervals 
not  to  exceed  every  2,500  flight  cycles  or  18 
months,  whichever  occurs  first. 

(h)  For  airplanes  identified  as  Group  1  in 
Boeing  Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27, 1996:  Within 
90  days  after  the  effective  date  of  this  AD, 
perform  an  ultrasonic/detailed  visual 
inspection  of  the  upper  horizontal  clevis  of 
both  midspar  fittings  of  the  outboard  strut  to 
detect  cracking,  corrosion,  and/or  fracturing, 
in  accordance  with  the  alert  service  bulletin. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  every  2,000  flight  cycles  or  18 
months,  whichever  occurs  first. 

(i)  For  airplanes  specified  in  paragraph 
(i)(l)  or  (i)(2)  of  this  AD:  Perform  the  actions 
specified  in  paragraph  (a),  (b),  (d),  (e),  (f),  (g), 
or  (h)  of  this  AD,  as  applicable,  at  the  time 
specified  in  paragraph  (i)(l)  or  (i)(2]  of  this 
AD,  as  applicable.  Thereafter,  perform  the 
rejjetitive  Inspections  at  the  time  specified  in 
paragraph  (a),  (b).  (d),  (e),  (f).  (g).  or  (h)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  on  which  rework  of  all  the 
fastener  holes  has  been  accomplished  in 
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accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2179,  dated  June  27, 1996. 
Revision  1,  dated  November  27, 1996,  or 
Boeing  Service  Bulletin  747-54-2118,  dated 
July  25, 1986:  Perform  the  initial  inspection 
at  the  later  of  the  times  specified  in 
paragraphs  (i)(l)(i)  and  (i)(l)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  3,000  total 
landings,  or  within  3  years  after 
accomplishment  of  the  rework,  whichever 
occurs  first.  Or 

(ii)  Within  90  days  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  on  which  the  midspar 
fittings  have  been  replaced  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2179.  Revision  1.  dated  November  27. 
1996,  or  Boeing  Service  Bulletin  747-54- 
2118,  dated  July  25, 1986.  Revision  1,  dated 
May  21, 1987:  Revision  2.  dated  April  21, 
1988;  Revision  3,  dated  September  29, 1988; 
or  Revision  4,  dated  May  11, 1989:  Perform 
the  initial  inspection  at  the  later  of  the  times 
specified  in  paragraphs  (ij(2)(i)  and  (ij(2)(ii) 
of  this  AD. 

(ij  Prior  to  the  accimiulation  of  5,000 
landings,  or  within  5  years  after  the  fitting 
has  been  replaced,  whichever  occurs  first.  Or 

(iij  Within  90  days  after  the  effective  date 
of  this  AD. 

(jj  For  all  airplanes:  If  any  cracking, 
corrosion,  or  fracturing  is  detected  during 
any  ins{)ection  required  by  this  AD  that  is 
outside  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  757-54 A21 79,  Revision  1, 
dated  November  27, 1996,  and  the  damaged 
area  is  within  the  area  limits  specified  in  the 
alert  service  bulletin,  prior  to  further  flight, 
accomplish  the  requirements  of  p>aragraph 
())(l)or(j)(2)ofthisAD. 

(1)  Accomplish  the  strut/wing  modification 
specified  in  paragraph  (j)(lj(ij,  (j)(l)(iij,  or 
(j](l)(iiij  of  this  AD,  as  applicable.  Following 
accomplishment  of  that  action,  no  further 
action  is  required  by  this  AD. 

(iJ  For  airplanes  equipped  with  Rolls  Royce 
Model  RB2n  series  engines;  Accomplish  the 
strut/wing  modification  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2157, 
Revision  2,  dated  November  14, 1996. 
Accomplishment  of  this  paragraph 
terminates  the  requirements  of  AD  95-13-05, 
amendment  39-9285. 

(ii)  For  airplanes  equipped  with  General 
Electric  Model  CF6-45  or  -50  series  engines, 
or  Pratt  &  Whitney  Model  IT9D-70  series 
engines:  Accomplish  the  strut/wing 
modification  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2158.  Revision  2, 
dated  August  15, 1996.  Accomplishment  of 
this  p>aragraph  terminates  the  requirements  of 
AD  95-13-07,  amendment  39-9287. 

(iii)  For  airplanes  equipped  with  Pratt  & 
Whitney  Model  JT9D  series  engines 
(excluding  Model  IT9D-70  engines): 
Accomplish  the  strut/wing  modification  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2159,  Revision  2,  dated 
March  14,  1996.  Accomplishment  of  this 
paragraph  terminates  the  requirements  of  AD 
95-10-16,  amendment  39-9233. 

(2)  Replace  the  midspar  fittings  of  the  strut 
with  new  fittings  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27,  1996.  Repeat 
the  inspections  thereafter  at  the  intervals 
specified  in  paragraph  (i)(2)  of  this  AD. 


(k)  If  any  cracking,  corrosion,  or  fracturing 
is  detected  during  any  inspection  required  by 
this  AD  that  is  outside  the  limits  specified  in 
Boeing  Alert  Service  Bulletin  747-54A2179, 
Revision  1,  dated  November  27, 1996,  and 
the  damaged  area  is  outside  the  area  limits 
specified  in  the  alert  service  bulletin,  prior  to 
further  flight,  accomplish  the  requirements  of 
either  paragraph  (j)(l)  or  (j)(2)  of  this  AD,  or 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  ACD. 

(1)  For  all  airplanes:  If  any  cracking, 
corrosion,  or  fracturing  is  detected  during 
any  inspection  required  by  this  AD  and  it  is 
within  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  757-54 A21 79,  Revision  1, 
dated  November  27, 1996:  Prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (l)(l),  (1)(2).  (1)(3).  or  (1)(4)  of  this 
AD. 

(1)  Rework  any  discrepant  area  in 
accordance  with  the  alert  service  bulletin. 
Following  the  rework,  repeat  the  actions 
required  by  paragraph  (a),  (b),  (d),  (e),  (f).  (g), 
or  (h)  of  this  AD,  as  applicable,  at  the 
intervals  specified  in  those  paragraphs. 

(2)  Rework  all  the  fastener  holes  in 
accordance  with  the  alert  service  bulletin. 
Within  3,000  flight  cycles  or  3  years  after 
reworking  all  the  festener  holes,  whichever 
occurs  first:  Repeat  the  actions  required  by 
paragraph  (i)(l)  of  this  AD,  and  accomplish 
the  repetitive  inspections  required  by 
paragraph  (i)  of  this  AD. 

(3)  Replace  the  midspar  fittings  in 
accordance  with  the  alert  service  bulletin. 
Within  5,000  flight  cycles  or  5  years  after 
replacing  the  midsp>ar  fittings,  whichever 
occurs  first:  Repeat  the  actions  required  by 
paragraph  (i)(2)  of  this  AD,  and  accomplish 
the  repetitive  inspections  required  by 
paragraph  (i)  of  this  AD. 

(4)  Accomplish  the  strut/wing  modification 
specified  in  paragraph  (i)(l)(i).  (j){l)(ii),  or 
(j](l)(iii)  of  this  AD,  as  applicable.  Following 
accomplishment  of  that  action,  no  further 
action  is  required  by  this  AD. 

(m)  Accomplishment  of  the  strut/wing 
modification  specified  in  paragraph  (j)(l)(i), 
(j)(l)(ii),  or  (j)(l)(iii)  of  this  AD  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACXD.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Ins()ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(p)  Gertain  actions  shall  be  done  in 
accordance  with  the  Boeing  Alert  Service 
Bulletins  listed  in  the  following  table.  The 
incorp)oration  by  reference  of  those 
documents  was  approved  previously  by  the 


Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51 ,  as  of  the  dates  specified  in  the  table 
below: 


Referenced  Service 
Bulletin  and  Date 


747-54A21 57.  Janu- 
ary 12,  1995. 

747-54A21 58.  No- 
vember 30.  1994. 

747-54A2159.  No- 
vember 3.  1994. 


Approval  Date  and 

Fedcral  Register 

Citation 


July  28,  1995  (60  PR 

33333.  June  28. 

1995). 
July  28.  1995  (60  FR 

33336.  July  28. 

1995). 
June  21.  1995  (60  FR 

27008.  May  22. 

1995). 


Certain  other  actions  shall  be  done  in 
accordance  with  the  Boeing  Alert 
Service  Bulletins  listed  in  the  following 
table.  The  incorporation  by  reference  of 
those  documents  was  approved 
previously  by  the  Director  of  the  Federal 
Register  on  January  22. 1997  (61  FR 
66201,  December  12. 1996),  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFRpartSl: 


Referenced 

Revision 

Date 

Service  Bulletin 

Level 

747-64A2179  ... 

Originai 

June  27.  1996. 

747-54A2157  ... 

1 

Aug.  3.  1995. 

747-54A2157  ... 

2 

Nov.  14.  1996. 

747-64A2158  ... 

1 

Aug.  17.  1995. 

747-64A2158  ... 

2 

Aug.  15.  1996. 

747-54A2159  ... 

1 

June  1,  1995. 

747-54A2159  ... 

2 

Mar.  14,  1996. 

Certain  other  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2179.  Revision  1, 
dated  November  27. 1996.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
insp)ected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

(q)  This  amendment  becomes  effective 
on  June  24. 1997. 

Issued  in  Renton.  Washington,  on  May  30. 
1997. 

Dairell  M,  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  97-14769  Filed  6-6-97;  8:45  am| 
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DEPAR'"MEN" 


iANS 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-8] 

Mevoca  iun  of  Class  E  Airspace;  El 
Rico,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  area  at  El  Rico,  CA.  The 
cancellation  of  instrument  approach 
procedures  at  El  Rico  Airport  has  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  revoke 
controlled  airspace  since  the  purpose 
and  requirements  for  the  airspace  area 
no  longer  exist  at  El  Rico  Airport,  £1 
Rico,  CA. 

EFFECTIVE  DATE:  0901  UTC  July  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  21,  1997,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
revoking  the  Class  E  airspace  area  at  El 
Rico,  CA  (62  FR  19238).  This  action 
revokes  the  Class  E  airspace  area  at  El 
Rico,  CA.  The  cancellation  of 
instrument  approach  procedures  at  El 
Rico  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  revoke  controlled  airspace 
since  the  purpose  and  requirements  for 
the  airspace  area  no  longer  exist  at  El 
Rico  Airport,  El  Rico,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be  removed 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  E  airspace 


area  at  ELRico,  CA.  The  cancellation  of 
instrument  approach  procedures  at  El 
Rico  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  revoke  controlled  airspace 
since  the  purpose  and  requirements  for 
the  airspace  area  no  longer  exist  at  El 
Rico  Airport,  El  Rico,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regxilatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  AmendmeDt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— 


^OED] 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  19.'59- 
1963  comp.  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         •         •         *         • 

AWP  CA  E5  El  Rico,  CA  [Removed] 

•  *  0  •  * 

Issued  in  Los  Angeles,  California,  on  May 
27. 1997. 

George  D.  Williams, 

Manager  Air  Traffic  Division,  Western-Pacific 
Region. 
(FR  Doc.  97-14979  FUed  &-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ACE-2] 

Amendment  to  Class  E  Airspace, 
Fremont,  NE 

AGENCY:  Federal  Aviation 
Administration  [FAA],  DOT. 
ACTION:  Final  rule,  correction.  ^ 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Fremont  Mimicipal 
Airport,  Fremont,  Nebraska.  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  which  has 
made  this  change  necessary.  The  effect 
of  this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
or  departing  the  Fremont  Municipal 
Airport.  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule  as  proposed  except  that  presently 
existing  Class  E  airsp>ace  at  the  Scribner 
and  Wahoo,  Nebraska,  airports  is 
excluded.  The  FAA  has  determined  that 
this  correction  will  not  change  the 
meaning  of  the  action  nor  add  any 
additional  burden  on  the  public  beyond 
that  already  proposed. 
EFFECTIVE  DATE:  0901  UTC  July  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106; 
telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  11,  1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
airspace  area  at  Fremont,  NE  (62  FR 
11076).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SLAP  to 
Fremont  Municipal  airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
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incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Fremont,  NE,  by  providing 
additional  controlled  airspace  for 
aiifn^ft  executing  the  new  SIAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  route  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impMct  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Aviation.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

71.1    [AnModad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16. 1996,  is  amended  as 
follows; 

Paragraph  6005    Qass  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACE  NE  E5  Fremont,  NE  (Revised] 

Fremont  Municipal  Airpwrt,  NE 

(l^t.  41'26'57"N.,  long.  96''31'13W.) 

Fremong  NDB 
(Lat.  41''27'01"N.,  long.  96°31'05"W.) 


That  airspace  extending  upward <rom  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Fremont  Municipal  Airport,  and 
within  2.6  miles  each  side  of  the  306°  bearing 
from  the  Fremont  NDB  extending  from  the 
6.6-mile  radius  to  7  miles  northwest  of  the 
airport,  excluding  that  airspace  within  the 
Scribner,  NE,  Class  E  and  the  Wahoo,  NE, 
Class  E  airspace  areas. 
***** 

Issued  in  Kansas  City,  MO.  on  May  9. 1997. 
lack  L.  Skehon, 

Acting  Manager,  Air  Traffic  Division  Central 
Region. 
(FR  Doc.  97-14982  Filed  6-6-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[DockM  No.  97P-0031] 

Food  Labeling:  Nutrient  Content  Claim 
for  "Plus" 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  include  the 
term  "plus"  as  a  synonym  for  the  term 
"added."  This  action  is  in  response  to 
FDA's  decision  to  grant  a  petition  for 
the  synonym  filed  by  Nestle  USA- 
Beverage  Division  Inc.  FDA  concludes 
that  the  term  "plus"  is  a  clear  and 
unambiguous  synonym  for  "more."  and 
is  consistent  with  the  terms  "added" 
and  "extra." 

DATES:  The  regulation  is  effective  July  9, 
1997;  written  comments  by  July  9,  1997. 
ADDRESSES:  Submit  written  comments 
to  the  E)ockets  Management  Branch 
(HFA-305),  12420  Parklawn  Dr.,  rm.  1- 
23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  L.  Adler,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C.  St. 
SW..  Washington.  EX:  20204,  202-205- 
5483. 
SUPPUEMENTARY  INFORMATION: 

L  Background 

Section  403(r)(4)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act) 
provides  that  any  person  may  petition 
the  Secretary  of  Health  and  Human 
Services  (and  by  delegation,  FDA)  to 
approve  nutrient  content  claims  that  are 
not  speciBcally  provided  for  in  FDA's 
regulations.  In  the  Federal  Register  of 
January  6.  1993  (58  FR  2302).  FDA 


published  a  final  rule  entitled.  "Food 
Labeling:  Nutrient  Content  Claims. 
General  Principles.  Petitions,  Definition 
of  Terms;  Definitions  of  Nutrient 
Content  Claims  for  the  Fat.  Fatty  Acid, 
and  Cholesterol  Content  of  Food" 
(hereinafter  referred  to  as  "nutrient 
content  claims  final  rule").  The  nutrient 
content  claims  final  rule,  among  other 
things,  defined  specific  nutrient  content 
claims  that  included  the  terms  "good 
source."  "high."  and  "more"  (§  101.54 
(21  CFR  101.54))  and  established 
procedures  for  the  submission  and 
review  of  petitions  regarding  the  use  of 
nutrient  content  claims  (§  101.69  (21 
CFR  101.69)).  Section  101.69(n) 
establishes  the  procedures  to  petition 
for  use  of  a  synonymous  term. 

On  January  14. 1997.  FDA  received  a 
petition  from  Nestle  USA-Beverage 
Division.  Inc..  345  Spear  St..  San 
Francisco.  CA  95105,  to  establish  the 
term  "plus"  as  a  synonym  for  the  terms 
"more,"  "added."  and  "extra"  (Ref.  1). 
In  accordance  with  procedures 
established  in  §  101.69(n).  FDA 
evaluated  the  petition  and  concluded 
that  the  term  "plus"  is  a  clear  and 
unambiguous  synonym  for  the  term 
"more"  and,  in  particular,  is  consistent 
with  the  terms  "added"  and  "extra." 
Nestle  USA-Beverage  Division,  Inc.. 
stated  in  its  petition  that  according  to 
the  definitions  in  current  dictionaries, 
the  word  "plus"  signifies  "increased 
by"  or  "with  the  addition  of."  Based  on 
this  information,  FDA  concluded  that 
the  term  "plus"  would  be  commonly 
understood  to  have  the  same  meaning  as 
"more,"  and  more  specifically,  "added" 
and  "extra."  FDA  advised  the  firm  of 
this  in  a  letter  dated  March  26. 1997 
(Ref.  2).  The  agency  also  explained  in 
the  March  26,  1997,  letter  that  the  term 
"plus"  is  most  closely  synonymous  with 
the  term  "added"  in  that  it  suggests  that 
the  labeled  food  has  been  altered 
compared  to  a  similar  reference  food. 
Therefore,  the  agency  concluded  that 
the  term  "plus"  as  a  relative  claim  must 
be  used  in  the  same  way  that  the  term 
"added"  is  used  as  specified  in 
§101.13(i)(l)(i)(B)(2lCFR 
101.13(j)(l)(i)(B)). 

In  §  101.69(n)(4),  FDA  stated  that  as 
soon  as  practicable  following  the 
agency's  decision  to  either  grant  or  deny 
a  petition  for  a  synonymous  term,  it 
would  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  its 
decision,  and  that  if  it  grants  the 
petition,  FDA  will  list  the  term  in  its 
nutrient  content  claims  regulation. 
Therefore,  in  this  document,  the  agency 
is  amending  §§  101.13(j)  and  101.54(e) 
to  include  lihe  term  "plus"  as  a-synonym 
for  the  terms  "added"  and  "extra." 
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itus  hnal  rule  announces  an  agency 
decision  that  FDA  reached  in 
accordance  with  a  procedure 
established  by  statute.  Notice  and  public 
procedure  therefore  are  unnecessary. 
However,  in  accordance  with  21  CFR 
10.40(e)(1),  FDA  is  providing  30  days 
for  public  comment  on  whether  the 
announced  action  should  be  modified  or 
revoked. 

Interested  persons  may,  on  or  before 
July  9, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

m.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  If  a  rule  has  a  significant  impact 
on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  options  that 
would  minimize  the  economic  impact  of 
that  rule  on  small  entities.  FDA  finds 
that  this  final  rule  is  not  a  significant 


rule  as  defined  by  Executive  Order 
12866,  and  finds,  under  the  Regulatory 
Flexibility  Act,  that  the  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
(Ref.  3). 

The  costs  of  this  regulation  are 
anticipated  to  be  small.  FDA  is  aware 
that  some  firms  are  already  using  the 
term  "plus"  on  product  labels.  The 
agency  does  not  have  sufficient 
information  to  determine  how  many  of 
these  claims  satisfy  the  criteria 
described  in  this  rulemaking.  If  any 
labels  need  revision,  this  rule  will 
impose  a  small  cost.  Because  FDA  does 
not  know  the  number  of  labels  currently 
using  the  term  "plus"  that  do  not  meet 
FDA's  criteria,  the  agency  cannot 
estimate  the  total  costs  of  this 
regulation. 

The  benefit  of  this  rule  is  increased 
flexibility  on  the  part  of  manufacturers 
to  inform  consumers  of  the  nutritional 
content  of  foods.  The  rule  also  provides 
the  benefit  of  ensuring  that  the  term  will 
be  used  in  food  labeling  in  a  truthful 
and  nonmisleading  way  and  in  a  way 
that  will  help  consumers  to  construct  a 
healthy  diet. 

The  Regulatory  Flexibility  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  entities.  According  to  the 
information  currently  available  to  the 
agency,  of  the  relatively  small  nimiber 
of  products  which  use  the  term  "plus" 
on  their  labels,  none  are  produced  by 
small  entities.  Accordingly,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Commissioner  of  Food  and 
Drugs  certifies  that  this  tentative  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

VI.  References 

The  following  references  have  been 
placed  on  public  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Nestle  USA-Beverage  Division,  Inc., 
"Petition  for  Synonymous  Term  'Plus'," 
January  9, 1997. 

2.  Scarbrough,  F.  Edward,  CFSAN, 
FDA,  Letter  to  Kristin  Adrian,  Nestle 
USA-Beverage  EN  vision  Inc.,  March  26, 
1997. 

3.  Memorandum  bom  L.  M.  Bush, 
FDA,  Factual  Basis  for  Small  Business 
Certification  of  "Plus,"  April  18, 1997. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101—  FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5. 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201,  301.  402,  403,  409. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  331,  342,  343,  348,  371). 

$101.13    [Amended] 

2.  Section  101.13  Nutrient  content 
claims — general  principles  is  amended 
in  paragraph  (j)(l)(i)(B)  by  adding  the 
word  "plus,"  before  the  word 
"fortified". 

S  101.54   [Amended] 

3.  Section  101.54  Nutrient  content 
claims  for  "good  source,  ""high, "  and 
"more"  is  amended  in  the  first  sentence 
of  the  introductory  text  of  paragraphs 
(e)(1)  and  (e)(2)  by  removing  the  words 
"'enriched,'  'added,'  and  'extra'"  and  by 
adding  in  their  place  the  words 
'"enriched,'  'added,'  'extra,'  and  'plus'". 

Dated:  May  2, 1997. 
WiUiun  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  97-14893  Filed  6-6-97;  8:45  am) 

BIUJNO  COOE  41tO-01-F 


DEPA  P   M  h  NT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  5,  26, 27,  95, 100, 110, 
130, 136, 138, 140, 151, 153, 177 

46  CFR  Part  2 
[CGD  96-052] 
BIN  2105-AC63 

Civil  Money  Penalties  Inflation 
Adjustments 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARy:  This  document  contains 
corrections  to  the  final  regulations  |CGD 
96-052]  which  were  published  Tuesday, 
April  8, 1996  (62  FR  16695).  The 
regulations  incorporated  into  the  Code 
of  Federal  Regulations  (CFR)  inflation 
adjustments  for  dvil  money  penalties 
pursuant  to  the  Federal  Civil  Monetary 
Penalty  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 
DATES:  This  rule  is  effective  on  Jime  9, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Parks,  Office  of  Regulations  and 
Administrative  Law  at  (202)  267-1534. 
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5i  Pt^*     M6NTARY  information: 
Bj  kground 

The  final  regulations  that  are  the 
subject  of  these  corrections  amend  Title 
33  and  Title  46  of  the  Code  of  Federal 
Regulations  to  reflect  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA)  (Pub.  L.  104-134)  which  requires 
Federal  agencies  to  adjust  certain  Qvil 
Monetary  Penalties  (CMPs)  to  account 
for  inflation.  As  amended,  the  law 
requires  each  agency  to  make  an  initial 
inflationary  adjustment  for  each 
applicable  CMP,  and  to  make  further 
adjustments  at  least  once  every  4  years 
for  these  p)enalty  amounts. 

Need  for  Correction 

As  pubUsbed,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of  correction 
or  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
8, 1996,  of  the  final  regulations  (62  FR 
16695),  which  were  the  subject  of  FR 
Doc.  97-6781  is  corrected  as  follows: 

PART  130-{CORRECTED1 

1.  On  page  16703,  in  the  first  column, 
§  130.14  is  correctly  revised  to  read  as 
follows: 

{130.14    Enforcement 

(a)  any  vessel  operator  who  fails  to 
comply  with  this  part  is  subject  to  a  fine 
of  not  more  than  $10,000  for  each 
failure. 

(b)  The  Secretary  of  the  Treasury  may 
refuse  to  grant  the  clearance  required  by 
section  4197  of  the  Revised  Statutes  of 
the  United  States,  as  amended  (46 
U.S.C.  91).  to  any  vessel  subject  to 
section  311(p)  of  the  Act  which  does  not 
have  a  Certificate  issued  under  this  part. 

(c)  The  Coast  Guard  denies  entry  to 
any  port  or  place  in  the  United  States  or 
the  navigable  waters  of  the  United 
States  and  detains,  at  the  port  o^lace 
in  the  United  States  from  which  it  is 
about  to  depart  for  any  other  port  or 
place  in  the  United  States,  any  vessel 
subject  to  section  311(p)  of  the  Act, 
which,  upon  request,  does  not  produce 
a  valid  Certificate. 

PART  )36-{CORRECTED] 

2.  On  page  16703.  in  the  first  column, 
the  authority  citation  for  Part  136.  is 
correctly  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2713.  2714;  E.O. 
12777.  3  CFR.  1991  Comp..  p.351;  49  CFR 
1.46. 


PART  151— {CORRECTED] 

3.  On  page  16703,  in  the  second 
column,  instruction  number  27  is 
corrected  to  read  as  follows: 

"27.  Tlie  authority  citation  for  subpart 
A  of  part  151  is  revised  to  read  as 
follows:" 

§151.59    [Corrected] 

4.  On  page  16703,  in  the  second 
colimin,  in  §  151.59,  in  paragraph  (d)(6), 
add  the  following  sentences  at  the  end 
of  the  paragraph.  "Placards  installed  on 
vessels  before  May  7, 1997,  need  not  be 
replaced;  and  existing  stocks  of 
placards,  containing  previous  language, 
may  be  used.  When  language  on  a 
placard  is  inconsistent  with  the 
language  in  the  Code  of  Federal 
Regulations  (CFR)  due  to  use  of  a 
placard  containing  previous  language, 
penalty  amounts  contained  in  the  CFR 
are  controlling." 

5.  On  page  16703,  in  the  second 
column,  in  §  151.59,  in  paragraph 
(e)(2)(ii),  add  the  following  sentences  at 
the  end  of  the  paragraph.  "Placards 
installed  on  vessels  before  May  7, 1997, 
need  not  be  replaced;  and  existing 
stocks  of  placards,  containing  previous 
language,  may  be  used.  When  language 
on  a  placard  is  inconsistent  with  the 
language  in  the  Code  of  Federal 
Regulations  (CFR)  due  to  use  of  a 
placard  containing  previous  language, 
penalty  amounts  contained  in  the  CFR 
are  controlling." 

Dated:  )une  3.  1997. 
Robert  S.  Horowitz. 
Acting  Chief  Counsel,  U.S.  Coast  Guard. 
|FR  Doc.  97-14970  Filed  6-6-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGO  05-07-04q 
RIN211&-AA97 

Safety  Zone:  Delaware  Bay,  Delaware 
River 

agency:  Coast  Guard,  DOT. 
ACnON:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Delaware  Bay  and  Delaware  River 
between  the  [)elaware  Breakwater  and 
Marcus  Hook,  Pennsylvania.  This  safety 
zone  is  needed  to  protect  vessels,  the 
port  community  and  the  environment 
from  potential  safety  and  environmental 
hazards  associated  with  the  loading  and 
transit  of  the  T/V  EEKLO  while  it  is 


loaded  with  more  than  2%  of  its  cargo 
carrying  capacity  of  Liquified 
Hazardous  Gas. 

DATES:  This  rule  is  effective  fi'om  11:59 
p.m.  May  31. 1997,  and  terminates  at 
11:59  p.m.  June  10. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  C.  M.  Savarese,  Project  Officer 
c/o  U.S.  Coast  Guard  Captain  of  the 
Port,  1  Washington  Avenue, 
Philadelphia.  PA  19147-4395,  Phone: 
(215) 271-4889. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  (^4PRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  The  Coast  Guard 
was  informed  by  the  owner/ operator  of 
the  T/V  EEKLO  on  May  29, 1997  of  the 
intended  transit  of  the  T/V  EEKLO  along 
the  Delaware  River.  Publishing  a  NPRM 
and  delaying  its  effective  date  would  be 
contrary  to  the  public  interest,  since 
immediate  action  is  needed  to  respond 
to  protect  the  environment  and  vessel 
traffic  against  potential  hazards 
associated  with  the  transit  of  the  T/V 
EEKLO  while  it  is  loaded  with  Liquefied 
Hazardous  Gas. 

Discussion  of  the  Regulation 

This  temporary  rule  establishes  a 
safety  zone  in  a  specified  area  around 
the  T/V  EEKLO  while  imderway  in  the 
loaded  condition  and  during  cargo 
operations.  The  safety  zone  will  be  in 
effect  during  the  T/V  EEKLOs  transit  of 
the  Delaware  Bay  and  Delaware  River 
and  during  cargo  operations  at  the  Sun 
Refining  and  Marketing  Refinery 
terminal  on  the  Delaware  River,  at 
Marcus  Hook,  Pennsylvania.  This 
temporary  rule  is  intended  to  minimize 
the  potential  hazards  associated  with 
the  transportation  of  Liquefied 
Hazardous  Gas  by  a  large  tankship  in 
heavily  trafficked  areas  of  the  Delaware 
Bay  and  Delaware  River  as  well  as  in  the 
Ports  of  Philadelphia.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Philadelphia, 
PA.  The  Captain  of  the  Port  may  impose 
certain  restrictions  on  vessels  allowed  to 
enter  the  safety  zone. 

Regulatory  Evaluation 

This  temporary  rtile  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
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the  Department  of  Transportation  (DOT) 
(44  CFR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  temporary  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unneressarv 

Collection  of  Iniornidtiou 

This  temporary  nde  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FRflf>rRli<!m  Assessment 

Enviroamen! 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  under  section 
2.B.2,e(34)  of  Commandant  Instruction 
M16475.1B  (as  revised  by  59  PR  38654; 
July  29,  1994),  this  rule  is  categorically 
excluded  from  further  environmental 
doc'jmentatinr 

List  ol  Subjects  m  aa  Cl'K  Pail  185 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways.  In  consideration  of  the 
foregoing,  the  Coast  Guard  amends  33 
CFR  165  as  follows: 

.^ART  166— iAMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

AotiMrity:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

3.  A  new  temporary  section  165.T05- 

040  is  added  to  read  as  follows; 

§165'0f>04u     Satetv  torse    i.ei3wa't- Bay 
■inti  Delaware  Rtver  'rorn  the  'Jeiawan 
BreakMaier  to  Marcus  Hook,  PA. 

(a)  Location:  The  following  area  is  a 
safety  zone:  (1)  All  waters  within  an 
area  which  extends  500  yards  on  either 
side  and  1000  yards  ahead  and  astern  of 
the  T/V  EEKLO  while  the  vessel  is  in 
the  loaded  condition  and  underway  in 
the  area  of  the  Delaware  River  and 
Delaware  Bay  bounded  by  the  Sun 
Refining  and  Marketing  Refinery 
terminal  on  the  Delaware  River,  at 
Marcus  Hook,  Pennsylvania  and  the 
Delaware  Breakwater. 

(2)  All  waters  within  a  200  yd  radius 
of  the  T/V  EEKLO  while  it  is  moored  at 
the  Sun  Refining  and  Marketing 


Refinery  terminal  on  the  Delaware 
River,  at  Marcus  Hook,  Pennsylvania. 

(b)  Effective  Dates:  This  rule  is 
effective  bom  11:59  p.m.  May  31, 1997, 
and  terminates  at  11:59  p.m.  June  10, 
1997. 

(c)  Definitions:  (1)  Captain  of  the  Port 
or  COTP  means  the  Captain  of  the  Port 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
authorized  to  act  on  his  behalf.  (2) 
Loaded  Condition  means  loaded  with 
LHG  that  exceeds  2%  of  the  vessel's 
cargo  carrying  capacity. 

(d)  No  vessel  may  enter  the  safety 
zone  unless  its  operator  obtains 
permission  of  the  Captain  of  the  Port  or 
his  designated  representative. 

(e)  As  a  condition  of  entry,  the  COTP 
may  order  that:  (1)  All  vessels  operating 
within  the  safety  zone  must  maintain  a 
continuous  radio  guard  on  channels  13 
and  16  VHF-FM  while  underway;  (2) 
Overtaking  may  take  place  only  under 
conditions  where  overtaking  is  to  be 
completed  well  before  any  bends  in  the 
channel.  Before  any  overtaking,  the 
pilots,  masters,  and  operators  of  both 
vessels  must  clearly  agree  on  all  factors 
including  speeds,  time,  and  location  of 
overtaking.  (3)  On  the  Delaware  River, 
the  TA^  EEKLO  and  an  oncoming  vessel 
shall  not  meet  at  a  relative  speed  greater 
than  twenty  (20)  knots,  or  greater  than 
prevailing  weather  conditions  make 
prudent.  Meeting  situations  on  river 
bends  shall  be  avoided. 

(4)  The  operator  of  any  vessel  in  the 
safety  zone  shall  proceed  as  directed  by 
the  Captain  of  the  Port  or  by  his 
designated  representative. 

(f)  The  senior  boarding  officer 
enforcing  the  safety  zone  may  be 
contacted  on  VHF  channels  13  and  16. 
The  Captain  of  the  Port  of  Philadelphia 
and  the  Command  Duty  Officer  at  the 
Marine  Safety  Office,  Philadelphia,  may 
be  contacted  at  telephone  number  (215) 
271-4940. 

Dated:  May  30. 1997. 
)ohn  E.  Veentier, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Philadelphia,  PA. 
IFR  Doc.  97-14971  Filed  6-6-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 

AGENC^ 
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PL  14&-Jd,  f  R4.^5a34-6J 

Approval  and  Promulgation  of 

itaion  Psans;  Illinois 


ACTION:  Direct  final  rule. 


AGENCY:  Environmental  Protection 
Agency  (USEPA). 


SUMMARY:  On  July  23, 1996,  the  State  of 
Illinois  submitted  a  site  specific  State 
Implementation  Plan  (SIP)  revision 
request  to  revise  Volatile  Organic 
Material  (VOM)  Reasonably  Available 
Control  Technology  (RACT) 
requirements  for  Chase  Products 
Company  in  Broadview  (Cook  County), 
Illinois.  VOM,  as  defined  by  the  State  of 
Illinois,  is  identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by 
USEPA.  Emissions  of  VOC  react  with 
other  pollutants,  such  as  oxides  of 
nitrogen,  on  hot  summer  days  to  form 
ground-level  ozone,  commonly  known 
as  smog.  Ozone  pollution  is  of  particular 
concern  because  of  its  harmful  effects 
upon  lung  tissue  and  breathing 
passages. 

Chicago  area  RACT  rules  are  intended 
to  establish,  for  each  particular  major 
stationary  source  in  the  Chicago  ozone 
nonattainment  area,  the  lowest  VOC 
emission  limitation  it  is  capable  of 
meeting  by  the  application  of  control 
technology  that  is  reasonably  available, 
considering  technological  and  economic 
feasibility.  RACT  controls  are  a  major 
component  of  the  Chicago  ozone 
nonattainment  area's  overall  strategy  to 
achieve  and  maintain  attainment  with 
the  ozone  standard.  A  direct  final 
approval  action  is  being  taken  because 
the  submittal  meets  all  pertinent  Federal 
requirements. 

DATES:  The  "direct  final"  is  efi^ective  on 
August  8,  1997,  unless  USEPA  receives 
adverse  or  critical  comments  by  July  9, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Ryan  Bahr, 
Environmental  Engineer,  at  (312)  353- 
4366  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ryan  Bahr  at  (312)  353-4366. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(b)(2)  of  the  Clean  Air  Act 
(Act)  requires  States  with  moderate  and 
above  ozone  nonattainment  areas  to 
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adopt  VOC  RACT  rules  covering 
"major"  sources  not  already  covered  by 
a  Control  Technique  Guideline  (CTG) 
for  all  areas  designated  nonattainment 
for  ozone  and  classified  as  moderate  or 
above.  Under  section  182(d),  sources 
located  in  areas  classified  as  "severe" 
are  considered  "major"  sources  if  they 
have  the  potential  to  emit  25  tons  per 
year  or  more  of  VOC. 
On  October  21,  1993,  and  March  4. 

1994,  the  State  of  Illinois  submitted  and 
supplemented,  as  a  revision  to  the 
Illinois  SIP,  "generic"  RACT  rules 
covering  non-CTG  major  sources  in  the 
Chicago  severe  ozone  nonattainment 
area,  including  subpart  DD  of  part  218 
of  35  Illinois  Administrative  Code  (LAC). 

Public  hearings  on  the  adjusted 
standard  proposal  were  held  on  June  26, 

1995.  and  on  August  2,  1995.  in 
Chicago,  Illinois  and  on  August  8,  1995, 
Chase  Products  and  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  filed  a  joint  petition  for  an 
adjusted  standard  for  Chase  Products' 
Broadview.  Illinois  facility  with  the 
Illinois  Pollution  Control  Board  (Board). 
The  adjusted  standard  petition  sought 
relief  for  the  Broadview  facility's  aerosol 
can  filling  lines  from  VOM  control 
requirement?  found  in  part  218,  subpart 
DD.  Subpart  DD  requires  that  90  percent 
(%)  of  the  cans  filled  on  a  monthly  basis 
on  the  Broadview  facility's  aerosol  can 
filling  lines  to  be  filled  using  a  method 
called  through  the  valve  (TTV).  TTV 
filling  greatly  reduces  emissions  when 
compared  with  the  standard  under  the 
cup  method  (UTC).  Subpart  DD 
additionally  requires  the  remaining  cans 
to  be  filled  using  enhanced  under  the 
cup  (EUTC)  techniques  or  another 
approved  system  which  reduces 
emissions  by  at  least  75%  of  UTC 
emissions. 

On  January  26,  1997,  (61  FR  2423)  the 
USEPA  issued  a  direct  final  approval  of 
the  non-CTG  rules,  as  a  revision  to  the 
SIP.  Adverse  comments  were  received 
on  the  direct  final  rule  and  it  was 
withdrawn  by  the  USEPA  on  March  25, 
1996  (61  FR  12030).  A  final  rule 
addressing  those  comments  and  taking 
final  action  to  approve  the  non-CTG 
rules  was  subsequently  published 
October  21.  1996  (61  FR  54556).  and 
became  effective  on  November  20. 1996. 
Subpart  DD  of  part  218  of  35  lAC  was 
approved  at  that  time.  On  March  12. 
1997,  technical  amendments  to  subpart 
DD  were  approved  (62  FR  11327).  and 
became  effective  on  May  12,  1997. 

On  May  16,  1996.  the  Board  adopted 
a  Final  Opinion  and  Order.  AS  94-4, 
granting  the  adjusted  standard, 
requiring  Chase  Products  to  fill  95%  of 
their  cans  using  TTV  and  exempting 
Chase  Products  from  the  requirement  to 


fill  the  remaining  cans  using  EUTC; 
thereby  allowing  them  to  fill  up  to  2 
million  cans  per  year  (not  to  exceed  5% 
of  total  cans  filled  per  month)  with 
UTC.  The  adjusted  standard  also 
became  effective  on  May  16,  1996. 
The  lEPA  formally  submitted  the 
adjusted  standard  for  the  Chase 
Products  Company  on  July  23,  1996,  as 
a  site-specific  revision  to  the  Illinois  SIP 
for  ozone.  In  doing  so,  lEPA  intends  to 
cover  the  Act's  section  182(b)(2)  major 
non-CTG  RACT  requirement  for  Chase 
Products'  Broadview.  Illinois  facility. 
USEPA  made  a  finding  of  completeness 
on  this  SIP  submittal  in  a  letter  dated 
August  28,  1996. 

n.  state  Submittal  of  Adjusted 
Standard 

The  following  is  a  summary  of 
adjusted  standard  AS  94-4  requirements 
for  the  Chase  Products  facility's  aerosol 
filling  lines: 

A.  Through  the  Valve  Filling 

The  Chase  Products  Company  shall 
fill  at  least  95%  of  their  cans  on  a 
monthly  basis  with  TTV. 

B.  Under  the  Cup  Filling 

The  Chase  Products  Company  is 
permitted  to  fill  up  to  two  million  cans 
per  year  using  UTC,  not  to  exceed  5% 
of  the  cans  filled  on  a  monthly  basis.  All 
other  cans  must  be  filled  using  TTV, 
except  for  trial  runs  to  verify  product 
quality. 

C.  Recordkeeping  and  Reporting 

Chase  Products  Company  shall 
maintain  daily  records,  establishing  the 
total  number  of  cans  filled  by  TTV  and 
the  total  filled  by  UTC.  These  records 
shall  be  kept  on  file,  and  be  available  for 
inspection  by  the  Agency  (lEPA  or 
USEPA).  for  three  years. 

D.  Modifications 

If  Chase  Products  Company  modifies 
any  of  the  filling  lines  at  its  Broadview 
facility  after  March  15.  1995.  the  . 
Company  shall  meet  all  requirements  of 
subpart  DD. 

ni.  Analysis  of  Adjusted  Standard 

The  site-specific  SIP  revision  would 
alter  the  control  requirements  contained 
within  part  218.  subpart  DD.  section 
218.686  of  the  35  LAC  as  they  apply  to 
the  Chase  Product  facility's  aerosol  can 
filling  lines.  Section  218.686  of  subpart 
DD  (61  FR  2425)  is  summarized  as 
follows: 

Aerosol  filling  lines  to  which  Subpart  DD 
applies  must  comply  with  one  of  the 
following: 

(I)  Use  of  add-on  controls  which  achieve 
an  overall  reduction  of  81%,  or, 


(2)(A)  Use  of  TTV  or  EUTC  or  another 
system  approved  in  a  federally  enforceable 
permit  which  achieves  at  least  75% 
reduction  of  UTC  fill;  and.  (B)  fill  on  a 
monthly  basis  at  least  90%  of  cans  filled  on 
such  aerosol  can  filling  lines  that  are  capable 
of  being  filled  with  TTV  fill. 

The  adjusted  standard,  approved  by 
the  Board  May  16.  1996,  most  closely 
resembles  the  scenario  outlined  in 
option  (2).  The  adjusted  standard 
adheres  to  the  central  provision 
contained  is  option  (2)  part  (B)  by 
specifying  that  at  least  95%  of  cans 
filled  on  the  aerosol  filling  lines  must  be 
filled  using  TTV.  In  fact,  the  adjusted 
standard  requires  Chase  Products  to  use 
TTV  filling  for  5%  more  cans  than  the 
current  SIP  minimum. 

The  reason  Chase  Products  requested 
an  adjusted  standard  is  that  Chase 
Products  has  determined  it  to  be 
technically  infeasible  to  fill  certain 
aerosol  cans  using  anything  but  UTC. 
Therefore,  the  Chase  Products  facility 
can  not  comply  with  (2)(A)  as  specified 
above  for  the  remaining  5%  of  cans. 

However,  the  same  emission 
reduction  is  expected  to  be  achieved 
under  the  adjusted  standard  (95%  TTV, 
5%  UTC)  as  would  be  achieved  under 
the  Subpart  DD  requirements  (90% 
TTV,  10%  EUTC).  That  is  to  say  that, 
the  requirement  to  fill  5%  more  cans 
with  TTV  ofiisets  the  relaxation  of  filling 
5%  of  the  total  cans  with  UTC. 

IV.  Final  Rulemaking  Action 

The  USEPA  has  determined  that  the 
VOM  control  requirements  specified  in 
AS  94-4  for  Chase  Products  Company's 
Broadview  facility's  aerosol  can  filling 
lines  constitute  RACT  and  are  fully 
enforceable.  On  this  basis,  the  site- 
specific  SIP  revision  request  for  Chase 
Products  Company's  Broadview  facility 
is  approved. 

This  adjusted  standard,  AS  94-4,  was 
adopted  on  May  16,  1996,  and  became 
effective  on  May  16,  1996,  and 
supersedes  the  control  requirements 
codified  at  35  lAC,  part  218,  subpart  DD, 
section  218.686  as  they  apply  to  the 
Chase  Products  Company's  Broadview, 
Illinois  facility's  aerosol  can  filling 
lines. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  August  8, 
1997  unless,  by  July  9. 1997.  adverse  or 
critical  comments  are  received. 
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If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  August  8, 
1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V    \(lni!nislrci!ri*'  R*Hjuir»"itu':,i^ 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  torn  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Fegulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively.  USEPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 


Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
Tule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  This  Federal 
action  approves  pre-existing 
requirements  under  state  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  fix>m  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  App>eals  for  the  appropriate 
circuit  by  August  8,  1997.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporatioli  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  May  22, 1997. 
Elissa  Speizman. 

Acting  Regional  Administmtor. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

•^ARl  52   -  AMENDED] 


Subpart  O— lliinote 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(133)  to  read  as 
follows: 

§52.720    Identtflcation  of  plan. 

(c)*  *  • 

(133)  On  July  23. 1996.  the  Illinois 
Environmental  Protection  Agency 
submitted  a  site-specific  State 
Implementation  Plan  revision  request 
for  the  Chase  Products  Company's 
Broadview  (Cook  County),  Illinois 
facility  located  at  19th  Street  and 
Gardner  Road,  as  part  of  the  Ozone 
Control  Plan  for  the  Chicago  area.  The 
resulting  revision  revises  Uie  control 
requirements  codified  at  35  Illinois 
Administrative  Code  Part  218  Subpart 
DD  Section  218.686  as  they  apply  to  the 
Chase  Products  Company's  Broadview 
facility. 

(i)  Incorporation  by  reference.  May  16, 
1996.  Opinion  and  Order  of  the  Illinois 
Pollution  Control  Board  AS  94-4. 
effective  May  16. 1996. 

(FR  Doc.  97-14583  Filed  6-6-^7;  8:45  am) 

•lUJNQCOOC  M*»-60-P 


AGENCV 


L  PROTECTION 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


40  CFR  Part  52 

[PA  009-4063;  FRL-6837-e] 

Approval  and  Promulgation  of  Air 
QimHty  hnptomantatfon  Plans; 

"enrsyivanla;  15  Percent  Plan  and 
iPW,  vOC  Emissicr  '-vf»ntory  forthe 

P*^:iaoeip-'ic;  6'ea 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  EPA  is  granting  conditional 
interim  approval  of  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania,  for  the  Philadelphia 
ozone  nonattainment  area,  to  meet  the 
15  percent  reasonable  further  progress 
(RFT.  or  15%  plan),  also  known  as  rate- 
of-progress  requirements  of  the  Clean 
Air  Act.  EPA  is  granting  conditional 
interim  approval  because  the  15%  plan 
submitted  by  Pennsylvania  for  the 
Philadelphia  area  relies  on  the 
inspection  and  maintenance  (I/M) 
program  that  received  a  conditional 
interim  approval.  Finally.  EPA  is 
approving  the  Philadelphia  1990  VOC 
emission  inventory  with  certain 
exceptions  as  explained  herein. 
DATES:  This  action  is  final  on  July  9. 
1997. 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania.  19107  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105. 
FOA  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21).  USEP A— Region  III.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  or  by  telephone  at: 
(215)  566-2180  or  via  e-mail  at: 
stahl.cynthia@epamail.epa.gov. 
SUPPt-EMENTARY  INFORMATION:  On  March 
11,  1997,  EPA  proposed  conditional 
interim  approval  of  the  Philadelphia 
15%  plan  and  the  1990  VOC  emission 
inventory  (62  FR  11131).  The  basis  for 
EPA's  action  is  that  the  Philadelphia 
15%  plan  on  its  face  achieves  the 
required  15%  emission  reduction  but 
does  not  contain  the  required 
verification  of  emission  calculations 
necessary  for  full  approval  and  relies  on 
the  Pennsylvania  Inspection  and 
Maintenance  (I/M)  rule  that  received 
Hnal  conditional  interim  approval  on 
January  28,  1997  (62  FR  4004).  The 
details  of  the  September  12, 1996 
Pennsylvania  submittal  are  contained  in 
the  March  11.  1997  notice  and 
accompanying  technical  support 
document  and  will  not  be  reiterated 
here.  The  discussion  here  will  address 
additional  information  submitted  by 
Pennsylvania  on  April  10,  1997  and 
EPA's  responses  to  public  comments 
received  on  the  proposed  rulemaking 
notice.  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act  (the 
Act). 

I.  Pennsylvania  DEP's  April  10, 1997 
Supplement 

Pennsylvania  submitted  a  letter  to 
EPA  on  April  10. 1997.  within  the 
required  time  frame,  committing  to 
satisfy  all  the  conditions  listed  by  EPA 
in  the  proposed  rulemaking  notice  and 
within  the  time  frames  required  by  that 
notice.  Included  in  its  April  10. 1997 
addendum  is  additional  documentation 
to  satisfy  some  of  those  conditions  listed 
by  EPA.  Specifically,  Pennsylvania 
submitted  additional  stationary  source 
documentation  (identified  as 
Attachment  i  of  its  addendum)  for  the 
shutdown  credits  claimed  in  the  15% 
plan.  Part  of  this  documentation  is  the 
detailed  emission  inventory  breakdown 
on  a  unit  by  unit  basis  for  Philadelphia 
County  that  was  not  included  in  the 


September  12, 1996  submittal. 
Pennsylvania  also  included  sample 
calculations  and  a  copy  of  the 
methodology  it  followed  to  determine 
stationary  source  emissions  (identified 
as  Attachment  1  of  its  addendum)  and 
revised  charts  and  tables  for  insertion 
into  the  September  12,  1996  submittal 
(identified  as  Attachment  2  of  its 
addendum).  Pennsylvania  adjusted  the 
amount  of  shutdown  credit  claimed  in 
the  15%  plan  and  is  now  claiming  2.0 
tons  per  day  (TPD)  rather  than  the  3.4 
TPD  claimed  in  the  September  12,  1996 
submittal.  The  revised  charis  and  tables 
pertain  to  these  corrections.  These 
revisions  occur  in  Figure  1.2,  Table  5.3. 
Section  6.1.1,  Table  6.3  and  Section 
6.2.3  of  the  Commonwealth's  addendum 
to  its  15%  plan.. 

EPA's  evaluation  of  the  April  10, 1997 
addendum  submitted  by  Pennsylvania 
is  detailed  in  the  technical  support 
document  (TSD)  that  is  part  of  the 
docket  to  this  rulemaking.  Briefly,  EPA 
has  determined  that  Pennsylvania  has 
resolved  the  inconsistencies  with  the 
1990  VOC  emissions  inventory,  with  the 
exception  of  those  certain  source 
emissions  at  United  States  Steel — 
Fairless  (USX — Fairless)  located  in 
Bucks  County.  Consequently,  EPA  is 
approving  the  1990  VOC  emission 
inventory  submitted  on  September  12. 
1996  for  the  Philadelphia  nonattainment 
area,  with  the  exception  of  certain 
sources  located  at  USX — Fairless.  These 
sources  are  identified  as:  1)  no.  3  blast 
furnace  (source  no.  243),  2)  no.l  open 
hearth  furnace  (source  no.  251),  3)  no.l 
soaking  pits  (20)  (source  no.  300),  4) 
no.2  soaidng  pits  (1-8)  (source  no.  330), 
5)  no.2  soaking  pits  (9-16)  (source  no. 
338),  and  6)  80  in.  Hot  strip  mill  (source 
no.  351).  The  1990  VOC  emissions  for 
the  above-named  sources  at  USX — 
Fairless  were  approved  by  EPA  in  a 
previous  rulemaking  notice  (April  9, 
1996,  61  FR  15709).  That  version  of  the 
1990  VOC  emissions  for  the  above- 
named  sources  at  USX — Fairless 
remains  SIP  approved. 

Pennsylvania  has  satisfactorily 
documented  the  emission  reduction 
credits  due  to  shutdowns  and  over 
control  with  the  exception  of  those 
credits  claimed  for  following  four 
sources:  Congoleum  (NEDS  ID  0049), 
Sun  R&M  (NEDS  ID  0025),  Rohm  4  Haas 
(NEDS  ID  0009),  and  BP  Oil  (NEDS  ID 
0030).  EPA  has  recalculated  the 
available  emission  reduction  credit  from 
shutdown  and  over  controlled  sources 
based  on  the  April  10, 1997 
documentation  and  is  approving  an 
emission  credit  of  1.82  TPD  for  the 
Philadelphia  15%  plan.  This  is  less  than 
the  3.4  TPD  figure  in  the  September  12, 
1996  Pennsylvania  submittal  and  the  2.0 


TPD  figure  in  the  April  10,  1997 
addendum.  The  lesser  amount  of  these 
credits  does  not  jeopardize  the  ability  of 
Pennsylvania  to  meet  the  15%  target 
level  of  emissions  required  by  the  Act. 
As  a  result  of  the  additional 
documentation  provided  by 
Pennsylvania  on  April  10, 1997, 
Pennsylvania  has  satisfied  conditions  1 
through  3  listed  in  the  notice  of 
proposed  rulemaking.  The  remaining 
conditions  (4  and  5)  pertain  to  the 
inspection  and  maintenance  (I/M)  rule. 
Pennsylvania  expects  to  satisfy  those 
conditions  within  the  required  time 
frames. 

II.  Public  Comineiits  and  Response 

As  a  resuh  of  the  March  11,  1997 
proposed  rulemaking  notice,  EPA 
received  comments  from  the  Clean  Air 
Council  (CAC).  The  comments  and 
EPA's  responses  follow  below. 

Comment  1:  CAC  agrees  with  EPA's 
assessment  that  the  Philadelphia  15% 
plan  contains  various  defects  and 
cannot  be  determined  to  achieve  the 
15%  reduction  required  by  the  Act. 
CAC,  however,  states  that  these  defects 
preclude  approval  of  the  15%  plan. 

Response  1 :  As  described  above, 
Pennsylvania's  April  10,  1997 
addendum  to  its  September  12, 1996 
submittal  resolves  the  emission 
inventory  and  creditability  issues 
discussed  in  EPA's  proposed 
rulemaking  notice.  As  a  result,  EPA  has 
determined  that  Permsylvania  has 
satisfied  conditions  1  through  3  listed  in 
the  March  11, 1997  proposed 
rulemaking  notice  (62  FR  11131).  The 
remaining  conditions  pertain  to  I/M  and 
allow  Pennsylvania  additional  time  in 
accordance  with  the  National  Highway 
Systems  Designation  Act.  Consequently, 
the  defects  identified  in  the  March  1997 
proposed  rulemaking  notice  have  been 
remedied. 

Comment  2:  CAC  commented  that  the 
Philadelphia  plan,  which  takes  credit 
for  federal  control  measures  such  as 
architectural  and  industrial 
maintenance  coating,  consumer/ 
commercial  products  and  autobody 
refinishing,  should  not  be  approved 
because  those  federal  control  measures 
have  not  yet  been  promulgated.  CAC 
states  that  allowing  such  credit  violates 
section  182(b)(1)(C)  of  the  Act.  CAC 
further  commented  that  EPA  cannot 
lawfully  base  SIP  decisions  on  as-yet 
unpromulgated  rules  because  it  does  not 
know  what  these  final  rules  will  say. 
CAC  contends  that  allowing  credit  on 
as-yet  unpromulgated  rules,  even  with 
the  caveat  that  the  states  must  revisit  the 
rule  later  if  the  federal  rules  turn  out 
differently  than  predicted,  amounts  to 
an  unlawful  extension  of  a  SIP 
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submission  deadline.  CAC  stated  that 
EPA  must  base  its  decision  on  the 
record  before  it  at  the  time  of  its 
decision;  not  on  some  record  that  the 
agency  hopes  will  exist  in  the  future. 
Response  2:  Section  182(b)(1)(A)  of 
the  Act  requires  states  to  submit  their 
15%  SIP  revisions  by  November.  1993. 
Section  182(b)(1)(C)  of  the  Act  provides 
the  following  general  rule  for 
creditability  of  emissions  reductions 
towards  the  15%  requirement: 

Emissions  reductions  are  creditable  toward 
the  15  percent  required,  to  the  extent  they 
have  actually  occurred,  as  of  INovember. 
1996),  from  the  implementation  of  measures 
required  under  the  applicable 
implementation  plan,  rules  promulgated  by 
the  Administrator,  or  a  permit  under  Title  V. 

This  provision  further  indicates  that 
certain  emissions  reductions  are  not 
creditable,  including  reductions  from 
certain  control  measures  required  prior 
to  the  1990  Amendments. 

This  creditability  provision  is 
ambiguous.  Read  literally,  it  provides 
that  although  the  15%  SIPs  are  required 
to  be  submitted  by  November  1993. 
emissions  reductions  are  creditable  as 
part  of  those  SIPs  only  if  "they  have 
actually  occurred,  as  of  [November 
19961."  This  literal  reading  renders  the 
provision  internally  inconsistent. 
Accordingly,  EPA  believes  that  the 
provision  should  be  interpreted  to 
provide,  in  effect,  that  emissions 
reductions  are  creditable  "to  the  extent 
they  will  have  actually  occurred,  as  of 
INovember,  1996],  from  the 
implementation  of  [the  specified 
measures)"  (the  term  "will"  is  added). 
This  interpretation  renders  the 
provision  internally  consistent. 

Section  182(b)(1)(C)  of  the  Act 
explicitly  includes  as  creditable 
reductions  those  resulting  from  "rules 
promulgated  by  the  Administrator". 
This  provision  does  not  state  the  date  by 
which  those  measures  must  be 
promulgated,  i.e..  does  not  indicate 
whether  the  measures  must  be 
promulgated  by  the  time  the  15%  SIPs 
were  due  (November.  1993),  or  whether 
the  measures  may  be  promulgated  after 
this  due  date. 

Because  the  statute  is  silent  on  this 
point,  EPA  has  discretion  to  develop  a 
reasonable  interpretation,  under 
Chevron  U.S.A.  Inc.  v.  NRDC.  467  U.S. 
837.  104  S.Ct.  2778.  81  L.Ed.2d  694 
(1984).  EPA  believes  it  is  reasonable  to 
interpret  section  182(b)(1)(C)  of  the  Act 
to  credit  reductions  from  federal 
measures  as  long  as  those  reductions  are 
expected  to  occur  by  November.  1996. 
even  if  the  federal  measures  are  not 
promulgated  by  the  November  1993  due 
date  for  the  15%  SIPs. 


EPA's  interpretation  is  consistent 
with  the  congressionally  mandated 
schedule  for  promulgating  regulations 
for  consumer  and  commercial  products, 
under  section  182(e)  of  the  Act.  This 
provision  requires  EPA  to  promulgate 
regulations  controlling  emissions  fi^m 
consumer  and  commercial  products  that 
generate  emissions  in  nonattainment 
areas.  Under  the  schedule,  by 
November,  1993—  the  same  date  that 
the  states  were  required  to  submit  the 
15%  SIPs — EPA  was  to  issue  a  report 
and  establish  a  rulemaking  schedule  for 
consumer  and  commercial  products. 
Further,  EPA  was  to  promulgate 
regulations  for  the  first  set  of  consumer 
and  commercial  products  by  November 
1995.  It  is  reasonable  to  conclude  that 
Congress  anticijjated  that  reductions 
from  these  measiu^s  would  be 
creditable  as  part  of  the  15%  SIPs,  as 
long  as  those  reductions  were  to  occur 
by  November  1996. 

Crediting  reductions  frt)m  federal 
measures  promulgated  after  the  due  date 
for  the  15%  SIPs  is  also  sensible  from 
an  administrative  standpoint.  Crediting 
the  reductions  allows  the  states  to 
accxirately  plan  to  meet  the  15% 
reduction  target  from  the  appropriate 
level  of  state  and  federal  meastu^s.  Not 
crediting  such  reductions  would  mean 
that  the  states  would  have  to  implement 
additional  control  requirements  to  reach 
the  15%  mark;  and  that  SIPs  would 
result  in  more  than  a  15%  level  of 
reductions  once  the  federal  measures  in 
question  were  promulgated  and 
implemented.  At  that  point  in  time,  the 
state  may  seek  to  eliminate  those 
additional  SIP  measures  on  grounds  that 
they  would  no  longer  be  necessary  to 
reach  the  15%  level.  Such  constant 
revisions  to  the  SIP  to  demonstrate  15% 
is  a  paper  exercise  that  exhausts  both 
the  states'  and  EPA's  time  and 
resoiut;es. 

The  fact  that  EPA  caimot  determine 
precisely  the  amount  of  credit  available 
for  federal  measures  not  yet 
promulgated  does  not  preclude  granting 
the  credit.  The  credit  can  be  granted  as 
long  as  EPA  is  able  to  develop 
reasonable  estimates  of  the  amouint  of 
VOC  reductions  bom  the  measures  EPA 
expects  to  promulgate.  EPA  believes 
that  it  is  able  to  develop  reasonable 
estimates,  particularly  because  it  has 
afready  proposed  and  taken  comment 
on  the  measures  at  issue,  and  expects  to 
promulgate  final  rules  by  the  spring  of 
1998.  Many  other  parts  of  the  SIP. 
including  state  measures,  typically 
include  estimates  and  assumptions 
concerning  VOC  amounts,  rather  than 
actual  measurements.  For  example, 
EPA's  document  to  estimate  emissions, 
"Compilation  of  Air  Pollutant  Emission 


Factors."  January  1995.  AP-42,  provides 
emission  factors  used  to  estimate 
emissions  from  various  sources  and 
source  processes.  AP-42  emission 
factors  have  been  used,  and  continue  to 
be  used,  by  states  and  EPA  to  determine 
base  year  emission  inventory  figures  for 
sources  and  to  estimate  emissions  from 
sources  where  such  information  is 
needed.  Estimates  in  the  expected 
amount  of  VOC  reductions  are 
commonly  made  in  air  quality  plans, 
even  for  those  control  measures  that  are 
already  promulgated.  Moreover,  the  fact 
that  EPA  is  occasionally  delayed  in  its 
rulemaking  is  not  an  argimient  against 
granting  credits  &t)m  these  measures. 
The  measures  are  statutorily  required, 
and  states  and  citizens  could  bring  suit 
to  enforce  the  requirements  that  EPA 
promulgate  them.  If  the  amount  of  cT«dit 
that  EPA  allows  the  state  to  claim  turns 
out  to  be  greater  than  the  amount  EPA 
determines  to  be  appropriate  when  EPA 
promulgates  the  federal  measures,  EPA 
intends  to  take  appropriate  action  to 
require  correction  of  any  shortfall  in 
necessary  emissions  reductions  that 
may  occur. 

The  above  analysis  focuses  on  the 
statutory  provisions  that  include 
specific  dates  for  15%  SIP  submittal 
(November  1993)  and  implementation 
(November  1996).  These  dates  have 
expired,  and  EPA  has  developed  new 
dates  for  submittal  and  implementation. 
EPA  does  not  believe  that  the  expiration 
of  the  statutory  dates,  and  the 
development  of  new  ones,  has 
implications  for  the  issue  of  whether 
reductions  from  federal  measures 
promulgated  after  the  date  of  the  15% 
SIP  approval  may  be  coimted  toward 
those  15%  SIPs.  Although  the  statutory 
dates  have  passed,  EPA  beheves  that  the 
analysis  described  above  continues  to  be 
valid. 

Comment  3:  CAC  commented  that 
EPA  cannot  ignore  the  November  15, 
1996  statutory  deadline  simply  because 
the  deadline  is  now  behind  us.  It 
contends  that  EPA's  and  states' 
unlawful  delays  have  prevented 
compliance  with  the  November  15,  1996 
deadline  and  that  EPA  caimot  now 
jettison  the  statutory  deadlines  by 
substituting  the  "as  soon  as  practicable" 
test;  rather,  CAC  states  EPA  must 
require  comphance  with  an  "as  soon  as 
possible"  test  and  fix  a  compliance 
deadline.  The  commenter  cited  various 
court  decisions  in  an  effort  to  support 
its  formulation  of  the  "as  soon  as 
possible"  test. 

Response  3:  The  case  law  cited  by  the 
commenter  considers  various 
circumstances,  such  as  failure  by  EPA  to 
promulgate  rules  on  the  statutorily 
mandated  deadline  or  to  take  action  on 
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state  failures  to  make  SIP  submissions 
on  the  statutorily  mandated  deadline. 
See,  e.g..  Natural  Resources  Defense 
Council  V.  EPA,  22  F.3d  1125  {D.C.  Cir. 
1994),  Natural  Resources  Defense 
Council  V.  Train.  510  F.2d  692  (D.C.  Cir. 
1975).  These  cases  articulate  various 
formulations  of  the  standards  by  which 
the  courts  establish  new  deadlines.  EPA 
believes  that  its  formulation  of  the 
standard  by  which  States  must  achieve 
the  15%  reductions — "as  soon  as 
practicable" — is  generally  consistent 
with  the  case  law. 

Further,  EPA  believes  that 
Pennsylvania  has  demonstrated  that  it 
has  met  this  standard.  The  notice  of 
proposed  rulemaking,  the  TSD.  and 
other  documents  in  the  record  establish 
that  implementation  of  various  15% 
measures  including  the  I/M  program  is 
as  soon  as  practicable.  The  main  reasons 
for  the  delays  in  the  development  and 
implementation  of  Pennsylvania's  15% 
SIP  relate  to  its  enhanced  I/M  plan. 
Most  recently,  these  enhanced  l/M 
delays  were  closely  associated  with  the 
enactment,  in  November,  1995,  of  the 
National  Highway  Systems  Designation 
Act  (NHSDA).  The  NHSDA  afforded 
states  the  opportunity  to  revise  their  V 
M  plans  in  a  manner  that  would  be 
treated  as  meeting  certain  EPA 
requirements  on  an  interim  basis.  The 
NHSDA  provided  additional  time  for 
the  Commonwealth  and  EPA  to  develop 
and  process  the  revised  I/M  plans.  The 
Commonwealth  acted  expeditiously  in 
developing  and  implementing  a  revised 
enhanced  I/M  program.  However,  the 
delays  in  developing  and  implementing 
the  NHSDA  I/M  program  rendered 
impossible  achieving  the  15%  reduction 
target  by  the  end  of  1996. 

Moreover,  EPA  has  reviewed  other 
VOC  SIP  measures  that  are  at  least 
theoretically  available  to  Pennsylvania, 
and  has  concluded  that  implementation 
of  any  such  measures  that  might  be 
appropriate  would  not  accelerate  the 
date  of  achieving  the  15%  reductions. 

EPA  agrees  with  the  commenter  that 
in  this  particular  case,  a  Tixed  deadline 
is  appropriate.  Accordingly,  EPA  will 
establish  November  15, 1999,  as  the  date 
by  which  the  15%  measures  must  be 
implemented  to  the  extent  necessary  to 
generate  the  requiied  amount  of 
reductions. 

Comment  4:  Any  further  delays  in 
implementing  VOC  control  measures, 
including  most  prominently,  enhanced 
I/M,  must  not  be  tolerated.  For  I/M, 
EPA's  deadline  must  require 
implementation  in  the  shortest  time  in 
which  it  is  logistically  possible  to  get 
the  testing  systems  up  and  running.  The 
National  Highway  Designation  Act  does 
not  mention  the  15%  plan  or  authorize 


any  delay  of  the  achievement  of  the 
15%  emission  reduction.  Furthermore, 
missing  the  November  15,  1996 
deadline  unlawfully  rewards  states  for 
failure  to  meet  the  deadline  by  giving 
them  increased  credits  under  national 
programs  such  as  the  Tier  I  Federal 
Motor  Vehicle  Control  Program.  CAC 
argues  that  such  an  approach 
unlawfully  delays  the  achievement  of 
clean  air  by  allowing  the  states  to 
reduce  their  own  emission  control 
efforts  by  the  amount  of  the  post- 
November  1996  fleet  turnover  beneHts. 
Consequently,  EPA  must  deny  the  post- 
November  1996  Tier  I  credit  and  require 
states  to  adopt  emission  reductions  to 
compensate  for  post-1996  VMT  growth. 

CAC  further  argues  that  EPA  cannot 
delay  the  section  182(b)(1)  requirement 
for  states  to  account  for  growth  in  the 
15%  plans  to  the  post-1996  rate-of- 
progress  plans.  Particularly  because  the 
post-1996  plans  involve  potential  NOx 
substitution  that  is  not  permitted  in  the 
VtX-only  15%  plans. 

Response  4:  EPA  disagrees  with  the 
comment.  The  National  Highway 
Systems  Designation  Act  was  enacted  by 
Congress  in  November  of  1995.  Section 
348  of  this  statute  provided  states 
renewed  opportunity  to  satisfy  the  Act's 
requirements  related  to  the  network 
design  for  I/M  programs.  States  were  not 
only  granted  the  flexibility  to  enact  test- 
and-repair  programs,  but  were  provided 
additional  time  to  develop  those 
programs  and  to  submit  proposed 
regulations  for  interim  SIP  approval. 
Pennsylvania  moved  rapidly  to  propose 
I/M  regulations  on  March  16, 1996,  and 
to  submit  to  EPA  a  SIP  containing  those 
regulations,  under  the  authority  gnmted 
by  the  NHSDA. 

Under  the  terms  of  the  15% 
requirement  in  section  182(b)(l)(A)(I)  of 
the  Act,  the  SIP  must- 
provide  for  \\GC\  emission  reductions, 
within  6  years  after  the  date  of  enactment  of 
the  Clean  Air  Act  Amendments  of  1990,  of 
at  least  15  percent  from  baseline  emissions, 
accounting  for  any  growth  in  emissions  after 
11990). 

EPA  interprets  this  provision  to 
require  that  a  specific  amount  of  VCX] 
reductions  occur,  and  has  issued 
guidance  for  computing  this  amount. 
The  Commonwealth,  complying  with 
this  guidance,  has  determined  the 
amount  of  the  required  VOC  reductions 
needed  to  meet  the  15%  goal.  It  is  no 
longer  possible  for  the  Commonwealth 
to  implement  measures  to  achieve  this 
level  of  reduction  as  the  November  15, 
1996  date  provided  under  the  15% 
provisions  has  passed.  Accordingly, 
EPA  believes  that  the  Commonwealth 
will  comply  with  the  statutory  mandate 


as  long  as  Pennsylvtmia  achieves  the 
requisite  level  of  reductions  on  an  as- 
soon-as-practicable  basis  after  1996.  In 
computing  the  reductions,  EPA  believes 
it  acceptable  for  states  to  count 
reductions  from  federal  measures,  such 
as  vehicle  turnover,  that  occur  after 
November  15,  1996,  as  long  as  they  are 
measures  that  would  be  creditable  had 
they  occurred  prior  to  that  date.  These 
measures  result  in  VOC  emission 
reductions  as  directed  by  Congress  in 
the  Act;  therefore,  these  measures 
should  count  towards  the  achievement 
— however  delayed — of  the  15%  VOC 
reduction  goal. 

EPA  does  not  believe  states  are 
obligated,  as  part  of  the  15%  SIP,  to 
implement  further  VOC  reductions  to 
offset  increases  in  VOC  emissions  due  to 
post-1996  growth.  As  noted  above,  the 
15%  requirement  mandates  a  specific 
level  of  reductions.  By  counting  the 
reductions  that  occur  through  measures 
implemented  pre-  and  post-1996,  SIPs 
may  achieve  this  level  of  reductions. 
Although  section  182(b)(l)(A)(I),  quoted 
above,  mandates  that  the  SIPs  account 
for  growth  after  1990,  the  provision  does 
not.  by  its  terms,  establish  a  mechanism 
for  how  to  account  for  growth,  or 
indicate  whether,  under  the  present 
circumstances,  post-1996  growth  must 
be  accounted  for.  EPA  believes  that  its 
current  requirements  for  the  15%  SIPs 
meet  section  182(b)(l)(A)(I).  In  addition, 
although  post-1996  VOC  growrth  is  not 
offset  under  the  15%  SIPs,  such  growrth 
must  be  offset  in  the  post-1996  plans 
required  for  serious  and  higher 
classified  areas  to  achieve  9%  in  VOC 
reductions  every  three  years  after  1996 
(until  the  attainment  date).  The  fact  that 
these  post-1996  SIPs  may  substitute 
NOx  reductions  for  VOC  reductions  in 
the  1996-1999  period  does  not 
undermine  the  integrity  of  the  15% 
SIPs.  Allowing  NOx  substitution  is  fully 
consistent  with  the  public  health-based 
goals  of  the  Act. 

Under  EPA's  approach,  post-1996 
growth  will  be  accounted  for  in  the 
plans  that  Congress  intended  to  take 
account  of  such  growth — the  post- 1996 
"rate  of  progress"  SIPs.  To  shift  the 
burden  of  accounting  for  such  growth  to 
the  15%  plans,  as  the  commenters 
would  have  EPA  do,  would  impose 
burdens  on  states  above  and  beyond 
what  Congress  contemplated  would  be 
imposed  by  the  15%  requirement 
(which  was  intended  to  have  been 
achieved  by  November  1996).  In  the 
current  situation,  where  it  is  clearly 
impossible  to  achieve  the  target  level  of 
VC)C  reductions  (a  15%  reduction  taking 
into  account  growth  through  November 
1996)  by  November  1996,  EPA  believes 
that  its  approach  is  a  reasonable  and 
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appropriate  one.  It  will  still  mean  that 
post-1996  growth  is  taken  into  account 
in  the  SIP  revisions  Congress  intended 
to  take  into  account  such  growth  and  it 
means  that  the  target  level  of  VOC 
reductions  will  be  achieved  as  soon  as 
practicable.  Once  the  post-1996  rate  of 
progress  plans  are  approved  and 
implemented,  areas  will  have  achieved 
the  same  level  of  progress  that  they  were 
required  to  have  achieved  through  the 
combination  of  15%  and  rate  of  progress 
requirements  as  was  originally  intended 
by  Congress. 

Comment  5:  EPA  cannot  approve  SIPs 
if  the  state  has  failed  to  demonstrate 
approvability.  In  this  regard,  EPA  has 
not  been  able  to  verify  Pennsylvania's 
mobile  source  emission  reduction 
credits  but  has  stated  that  it  has  no 
reason  to  believe  that  Pennsylvania's 
methodology  is  flawed  and  is  therefore 
approving  the  Philadelphia  15%  plan. 
CAC  stated  that  an  absence  of 
information  requires  disapproval. 

Response  5:  EPA  believes 
Pennsylvania  has  demonstrated  that  it 
has  appropriately  modeled  its  mobile 
source  program  benefits,  through  proper 
use  of  EPA's  MOBILE  emissions  factor 
estimation  model,  combined  with  state 
vehicle  miles  of  travel  estimates.  Due  to 
the  sheer  magnitude  the  modeling  task 
(i.e.  the  large  number  of  modeling 
scenarios  needed  to  compile  inventories 
and  evaluate  emissions  benefits) 
Pennsylvania  faced  when  developing 
mobile  source  inventories  and  modeling 
the  benefits  of  various  mobile  source 
programs,  the  Commonwealth  utilized  a 
post-processor  model  to  run  the 
numerous  MOBILE  modeling  scenarios 
needed  to  characterize  these  emissions. 
It  is  not  practical  to  submit  the 
himdreds  or  even  thousands  of 
modeling  input  and  output  runs  needed 
to  evaluate  the  mobile  source-related 
portions  of  the  15%  rate-of-progress  SIP. 

Pennsylvania  instead  submitted  to 
EPA  a  Ust  of  the  variables  and 
assumptions  utilized  in  its  MOBILE 
modeling  analysis,  along  with  sample 
model  input  and  output  scenarios. 
Additionally,  the  Commonwealth 
submitted  a  demonstration  of  how  the 
post-processor  utilized  MOBILE  to 
generate  composite  index  factors  for  use 
in  determining  mobile  source  emission 
factors  for  the  Philadelphia  area. 
Finally,  the  Commonwealth  tallied 
mobile  source  emissions  in  summary 
tables  for  various  programs,  by  county, 
etc.  to  present  the  results  of  its  analysis. 

While  the  SIP  does  not  contain 
sufficient  data  to  reconstruct  the 
analysis  and,  therefore,  to 
independently  verify  the 
Commonwealth's  claims  stemming  from 
the  mobile  source  emissions  analysis. 


EPA  believes  the  Commonwealth's 
modeling  methodology  is  sound. 
However,  EPA  has  deferred  the  specific 
results  of  that  modeling,  in  part,  to  the 
Commonwealth. . 

Comment  6:  EPA  has  pointed  out 
information  gaps  in  the  Pennsylvania 
submittal,  including  the  finding  that 
Pennsylvania  did  not  follow  standard 
guidance  and  methodologies  for 
projecting  growth  in  the  1996  inventory. 
EPA  has  also  stated  that  there  is  a 
potential  double  coimting  issue  related 
to  emission  credits  but  that  it  is  not 
conditioning  the  approval  of  the 
Philadelphia  15%  plan  on  these  issues. 
CAC  argued  that  these  deficiencies 
speak  to  the  heart  of  the  calculation  of 
the  target  emission  reduction  level  and 
whether  the  claimed  emission 
reductions  are  sufficient  to  meet  that 
level.  Therefore,  although  CAC  believes 
that  the  Philadelphia  15%  plan  should 
be  disapproved,  at  a  minimum,  it  argues 
that  the  resolution  of  these  deficiencies 
should  be  made  additional  conditions 
that  the  Commonwealth  must  satisfy  for 
the  15%  plan  approval. 

Response  6:  EPA  has  acknowledged 
the  potential  double  counting  of 
emission  reductions  in  the  Philadelphia 
15%  plan  as  part  of  its  honest  effort  to 
credibly  account  for  activities  associated 
with  the  operation  of  the  Pennsylvania 
emissions  bank.  The  use  of  Bureau  of 
Economic  Analysis  (BEA)  growth 
factors,  recommended  by  EPA  guidance, 
did  not  contemplate  the  net  effect  on 
emissions  accounting  where  there  is  an 
operational  emissions  bank.  Since  most 
states  in  the  nation  do  not  have 
approved  emissions  bank,  this  was  not 
an  issue  of  widespread  concern  or 
discussion.  Pennsylvania's  use  of  the 
BEA  growth  factors  and  the  operation  of 
an  emissions  bank  are  both  permitted  by 
EPA.  The  effect  of  the  combined  use  of 
the  BEA  growth  factors  and  the 
operation  of  the  emissions  bank  is, 
however,  uncertain.  EPA  shall  address 
this  issue  in  subsequent  air  quality 
plans  for  Pennsylvania. 

m.  Creditable  Measures 

The  control  measures  described  below 
are  creditable  toward  the  rate  of 
progress  requirements  of  the  Act. 
Pennsylvania  takes  emission  credit  . 
toward  the  15%  requirement  through 
implementation  of  the  following 
required  programs:  (1)  Federal 
reformulated  gasoline,  (2)  reformulated 
gasoline— nonroad,  (3)  I/M  FMVCP/Tier 
I,  and  (4)  Stage  II  vapor  recovery. 
Pennsylvania  also  takes  emission  credit 
toward  the  15%  requirement  through 
the  implementation  of  the  following 
programs:  (1)  Federal  architectural  and 
industrial  maintenance  coating 


regulation  (national  rule),  (2)  treatment, 
storage  and  disposal  facility  (TSDF) 
controls  (hazardous  waste  rule  with  air 
emission  reductions),  (3)  autobody 
refinishing  national  rule,  (4)  consumer 
and  commercial  products  national  rule, 
and  (5)  faciUty  shutdowns/over  control. 

Further  details  regarding  EPA's 
review  of  the  Commonwealth's  control 
measures  are  contained  in  the  TSD  for 
this  rulemaking  action. 

Summary  of  Creditable  Emission  Re- 
ductions for  the  Philadelphia 
Ozone  Nonattainment  Area  (tons/ 
day) 


Required  reduction  for  the  Philadet- 
phiaarea 


Creditat)te  Reductions: 

Shutdown  credits 

AIM  Coatings  Rules  

Consumer/Commercial  Products 

TSDF  Controls  

Autobody  refinishing 

Stage  II  vapor  recovery 

Federal  Reformulated  gasoline  ... 
Reformulated  gasobne — rxjnroad 

FMVCP  (Iter  I) 

InspectKm  and  Maintenance  (I/M) 


Total 


123.64 


1.83 

726 

6.56 

9.35 

6.30 

17.02 

26.48 

0.59 

1.08 

49.74 


126.24 


IV.  Qmditions  for  Approval 

EPA  has  evaluated  this  submittal  for 
consistency  with  the  Act,  applicable 
EPA  regulations,  and  EPA  p>olicy.  In  the 
March  11, 1997  proposed  rulemaking 
notice,  EPA  listed  five  conditions, 
which  Permsylvania  is  required  to  meet, 
within  12  months  of  the  final 
rulemaking  notice,  in  order  to  obtain 
approval  of  the  Philadelphia  15%  plan 
and  1990  VOC  emission  inventory. 
These  conditions  are: 

(1)  Reconcile  the  1990  VOC  emissions 
inventory  with  all  the  appendices, 
tables  and  narratives  throughout  the 
15%  docimient,  wherever  emissions  are 
cited; 

(2)  After  establishing  consistent 
figxires  as  described  in  1)  above,  provide 
sample  calculations  for  point  source 
1990,  1990  adjusted,  and  1996  projected 
emissions  showing  how  each  of  these 
figures  were  obtained.  The  level  of 
documentation  must  be  equivalent  to 
that  required  for  approval  of  a  1990 
emissions  inventory  as  described  in  the 
emission  inventory  documents  at  the 
beginning  of  this  technical  supp>ort 
document; 

(3)  Provide  additional  documentation 
for  the  emissions  for  those  sources 
categories  where  credit  is  claimed 
(shutdowns.  TSDFs); 

(4)  Provide  a  written  commitment  to 
remodel  the  I/M  program  as 
implemented  in  the  Philadelphia 
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nonattainment  area  in  accordance  with 
EPA  guidance  (December  23. 1996 
memo  entitled  "Modeling  15%  VOC 
Reductions  from  I/M  in  1999 — 
Supplemental  Guidance);  and 

(5)  Fulfill  the  conditions  Hsted  in  the 
I/M  SIP  rulemaking  notice  (proposed 
October  3. 1996.  61  FR  51638;  final  rule. 
January  28.  1997.  62  FR  4004)  and 
summarized  here  as:  (a)  geographic 
coverage  and  program  start  dates,  fb) 
program  evaluation,  (c)  test  types,  test 
procedures  and  emission  standards,  (d) 
test  equipment  specifications,  and  (e) 
motorist  compliance  enforcement. 

By  its  April  10. 1997  addendum, 
Pennsylvania  has  met  conditions  1,  2, 
and  3.  Although  the  full  amount  of 
emission  reduction  credit  in  some  cases 
could  not  be  substantiated  with  the 
Pennsylvania  documentation.  EPA  is 
satisfied  that  the  documentation 
supports  the  position  that  the  amount  of 
credits  being  approved  now  by  EPA  is 
adequately  verified.  The  emission 
reductions  from  the  enhanced  I/M 
program  that  is  subject  to  the  National 
Highway  Systems  Designation  Act  with 
its  extended  deadlines  are  required  in 
order  for  the  required  15%  emission 
reduction  to  be  achieved  in  the 
Philadelphia  nonattainment  area.  Under 
the  National  Highway  Systems 
Designation  Act  of  1995.  Pennsylvania's 
enhanced  I/M  program  is  receiving  a 
conditional  interim  approval.  As  such. 
EPA  can.  at  best,  propose  conditional 
interim  approval  of  the  Philadelphia 
15%  plan.  In  its  April  10,  1997  letter, 
Pennsylvania  agreed  to  meet  conditions 
4  and  5  that  pertain  to  I/M  within  the 
required  lime  frames. 

As  conditions  4  and  5  remain 
unfulfilled,  EPA  cannot  grant  full 
approval  of  the  Philadelphia  15%  rate- 
of-progress  plan  under  section  110(k)(3) 
and  Part  D  of  the  Clean  Air  Act.  Instead, 
EPA  is  granting  conditional  interim 
approval  of  this  SIP  revision  under 
section  110(k)(4)  of  the  Act.  because  the 
Commonwealth  must  meet  the  specified 
conditions  and  supplement  its  submittal 
to  satisfy  the  requirements  of  section 
182(b)(1)  of  the  Act  regarding  the  15 
percent  rate-of-progress  plan,  and 
because  the  Commonwealth  must 
supplement  its  submittal  and 
demonstrate  it  has  achieved  the 
required  emission  reductions.  In 
addition,  EPA  is  approving  the  1990 
VCXZ  base  year  emissions  inventory  for 
the  Philadelphia  ozone  nonattainment 
area,  submitted  with  the  15%  plan  on 
September  27. 1996.  with  the  exception 
of  the  revisions  to  the  emissions  for 
OSX — Fairless  (Bucks  County)  that  were 
previously  approved  by  EPA  (April  9. 
1996.  61  FR  15709).  EPA  is  not  taking 
any  rulemaking  action  regarding  the 


contingency  plan  submitted  by 
Pennsylvania  in  response  to  the 
requirement  of  section  172(c)(9)  of  the 
Act.  The  contingency  plan  will  be  the 
subject  of  a  separate  rulemaking  notice. 
EPA  is  also  not  taking  any  rulemaking 
action  at  this  time  with  regard  to  the 
1990  NOx  emission  inventory  submitted 
with  the  September  1996  15%  plan.  The 
1990  NOx  emission  inventory  will  also 
be  the  subject  of  a  separate  rulemaking 
notice. 

The  Commonwealth  submitted  the 
required  written  commitment  to  EPA  on 
April  10,  1997.  In  addition,  the 
Commonwealth  submitted  additional 
documentation  to  fully  satisfy 
conditions  1  through  3  and  the 
necessary  written  commitment  to 
complete  condition  4  in  the  time  frame 
required. 

The  remaining  unsatisfied  conditions 
or  portions  of  conditions  must  be 
satisfied  by  June  9, 1998. 

Final  Action 

EPA  is  granting  conditional  interim 
approval  of  the  Philadelphia  15%  plan 
and  approval  of  the  1990  VOC  emission 
inventory  as  a  revision  to  the 
Pennsylvania  SIP.  By  today's  action, 
EPA  is  granting  approval  to  emission 
credits  for  the  Philadelphia  15%  plan 
on  an  interim  basis,  pending  verification 
of  the  enhanced  I/M  Program's 
performance,  pursuant  to  section  348  of 
the  NHSDA.  This  interim  approval  of 
the  15%  plan  will  expire  at  the  end  of 
the  18  month  period,  and  will  be 
replaced  by  appropriate  EPA  action 
based  on  the  evaluation  EPA  receives 
concerning  the  program's  performance. 
If  the  evaluation  indicates  a  shortfall  in 
emission  reductions  compared  to  the 
remodeling  that  the  15%  plan  is 
conditioned  on,  the  Commonwealth  will 
need  to  find  additional  emission  credits. 
Failure  of  the  Commonwealth  to  make 
up  for  an  emission  shortfall  from  the 
enhanced  I/M  program  may  subject  the 
Commonwealth  to  sanctions  and 
imposition  of  a  Federal  Implementation 
Plan.  EPA  has  already  approved  the 
Pennsylvania  enhanced  I/M  program  on 
a  conditional  interim  basis  (January  28, 
1997, 62  FR  4004).  This  approval  of  the 
Pennsylvania  enhanced  I/M  program 
was  taken  under  section  110  of  the  Act 
and,  although  the  credits  provided  by 
this  program  may  expire,  the  approval 
of  the  I/M  regulations  does  not  expire. 
As  explained  above,  the  credits 
provided  by  the  enhanced  I/M  program 
on  an  interim  basis  for  the  15%  plan 
may  be  adjusted  based  on  EPA's 
evaluation  of  the  enhanced  I/M 
program's  performance. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
sii^ply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  tliat  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
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to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 

Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  Ln  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


MacGregor  and  Sally  Shaver,  dated 
December  23, 1996. 

3.  Section  52.2036  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 


this  action  must  be  filed  in  the  United 

States  Court  of  Appeals  for  the 

appropriate  circuit  by  August  8, 1997. 

Filing  a  petition  for  reconsideration  by 

the  Administrator  of  this  final  rule  does 

not  affect  the  finality  of  this  rule  for  the      §52-2036    1990  Base  year  EmiMion 

purposes  of  judicial  review  nor  does  it        •"ventory 

extend  the  time  within  which  a  petition 

for  judicial  review  may  be  filed,  and 

shall  not  postpone  the  effectiveness  of 

such  rule  or  action.  This  action, 

pertaining  to  the  final  conditional 

interim  approval  of  the  15%  plan  for  the 

Permsylvania  portion  of  the 

Philadelphia  ozone  nonattainment  area 

and  the  approval  of  the  1990  VOC 

emission  inventory  (with  the  exception 

of  the  revisions  to  the  inventory  of 

emissions  for  selected  sources  at  USX— 

Fairless)  for  the  same  area,  may  not  be 

challenged  later  in  proceedings  to 

enforce  its  requirements.  (See  section 

307(b)(2).) 


(i)  The  1990  VOC  emission  inventory 
for  the  Philadelphia  ozone 
nonattainment  area,  submitted  on 
September  12, 1996  by  Pennsylvania 
Department  of  Environmental 
Protection,  is  approved,  with  the 
exception  of  the  revisions  to  the 
emission  inventory  for  those  sources  at 
United  States  Steel— Fairless  that  were 
approved  in  §  52.2036  (b)  on  April  9, 
1996. 

(PR  Doc.  97-14987  Filed  6-6-97;  8:45  ami 
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List  of  Subjects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons,  Ozone, 
Reporting  and  record  keeping 
requirements. 

bated:  May  30, 1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  M. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART52—  -iMFNDED] 

1.  Tlie  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
SUBPART  NN     PPNNSYLVANIA 

2.  Section  52.2026  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S  52.2026    ConcHttonai  ApprovaL 

(c)  The  Commonwealth  of 
Pennsylvania's  September  12, 1996 
submittal  for  the  15  Percent  Rate  of 
Progress  Plan  (15%  plan)  for  the 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area, 
is  conditionally  approved  based  on 
certain  contingencies,  for  an  interim 
period.  The  condition  for  approvability 
is  as  follows: 

Pennsylvania  must  meet  the 
conditions  listed  in  the  January  28. 1997 
conditional  interim  Insi}ection  and 
Maintenance  Plan  (I/M)  rulemaking 
notice,  remodel  the  l/M  reductions 
using  the  EPA  guidance  memo: 
"ModeUng  15  Percent  VOC  Reductions 
from  I/M  in  1999 — Supplemental 
Guidance",  memorandum  from  Gay 


ENVIP^  NM h  ^AL  PROTECTION 
AGENc 

40  CFR  Part  52 
[UT-NHA-02;  FRL-6834-0J 

Approval  and  Pronmlgation  of  Air 
Quality  Implementation  Plans;  Utah; 

r,'  oved  Motor  Vehicle  Inspection  and 
^rta  r,  tenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  granting  interim 
approval  of  a  State  Implementation  Plan 
(SO*)  revision  submitted  by  the  State  of 
Utah.  This  revision  establishes  and 
requires  the  implementation  of  an 
improved  basic  insp)ection  and 
maintenance  (I/M)  program  in  Utah 
County.  The  intended  effect  of  this 
action  is  to  approve  the  State's  proposed 
I/M  program  for  an  interim  period  to 
last  18  months,  based  upon  the  State's 
good  faith  estimate  of  the  program's 
performance.  This  action  is  being  taken 
under  section  1 10  of  the  Clean  Air  Act 
and  section  348  of  the  National 
Highway  Systems  Designation  Act. 
EFFECTJVE  DATE:  This  final  rule  is 
effective  on  July  9,  1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  USEPA  Region 
VIE  (P2-A),  999  18th  Street— Suite  500. 
Denver.  Colorado  80202-2466. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee,  at  (303)  312-6736  or  via  e- 
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mail  at  lee.scott@epamail.epa.gov.  The 
mailing  address  is,  USEPA  Region  VIII 
(P2-A),  999  18th  Street— Suite  500, 
Denver.  Colorado  80202-2466. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  10,  1996  (61  FR  53180), 
EPA  published  a  notice  of  proposed 
rulemaldng  (NPR)  for  the  State  of  Utah. 
The  NPR  proposed  interim  approval  of 
Utah's  improved  basic  inspection  and 
maintenance  program  for  Utah  County, 
submitted  to  satisfy  the  applicable 
requirements  of  both  the  Clean  Air  Act 
(CAA)  and  the  National  Highway  Safety 
Designation  Act  (NHDSA).  The  formal 
SIP  revision  was  submitted  by  Utah's 
Governor,  Michael  O.  Leavitt,  on  March 
15, 1996. 

As  described  in  the  NPR,  the  NHSDA 
directs  EPA  to  grant  interim  approval 
for  a  period  of  18  months  to  approvable 
I/M  submittals  under  the  NHSDA.  The 
NHSDA  also  directs  EPA  and  the  states 
to  review  the  interim  program  results  at 
the  end  of  that  18-month  period,  and  to 
make  a  determination  as  to  the 
effectiveness  of  the  interim  program. 
Following  this  demonstration,  EPA  will 
adjust  any  credit  claims  made  by  the 
state  in  its  good  faith  effort,  to  reflect  the 
emissions  reductions  actually  measured 
by  the  State  during  the  program 
evaluation  period.  The  NHSDA  is  clear 
that  the  interim  approval  shall  last  for 
only  18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  for  these  programs  to 
start  up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
November  15, 1997,  so  that  at  least  six 
months  of  operational  program  data  can 
be  collected  to  evaluate  the  interim 
programs.  EPA  believes  that  in  setting 
such  a  strict  timetable  for  program 
evaluations  under  the  NHSDA,  Congress 
recognized  and  attempted  to  mitigate 
any  further  delay  with  the  start-up  of 
this  program.  If  Utah  County  fails  to 
start  its  program  according  to  this 
schedule,  this  interim  approval  granted 
under  the  provisions  of  the  NHSDA  will 
convert  to  a  disapproval  after  a  Hnding 
letter  is  sent  to  the  State.  The  start  date 
provision  will  only  trigger  a  disapproval 
upon  EPA's  notification  to  the  State  by 
letter  that  the  start  date  has  been 
missed.  Because  the  start  date  condition 
is  not  imposed  pursuant  to  a 
commitment  to  correct  a  deficient  SIP 
under  110(k)(4},  EPA  does  not  believe  it 
is  necessary  to  have  the  SIP  approval 
convert  to  a  disapproval  automatically  if 
the  start  date  is  missed.  EPA  is  imposing 
the  start  date  condition  under  its  general 
SIP  approval  authority  of  section 


110(k){3),  which  does  not  require 
automatic  conversion. 

The  program  evaluation  to  be  used  by 
the  State  during  the  18-month  interim 
period  must  be  acceptable  to  EPA.  The 
Environmental  Council  of  States  (ECOS) 
group  has  developed  such  a  program 
evaluation  process  which  includes  both 
qualitative  and  quantitative  measures, 
and  this  process  has  been  deemed 
acceptable  to  EPA.  The  core 
requirement  for  the  quantitative 
measure  is  that  a  mass  emission 
transient  test  (METT)  be  performed  on 
0.1%  of  the  subject  fleet,  as  required  by 
the  I/M  Rule  at  40  CFR  51.353  and 
51.366. 

As  per  the  NHSDA  requirements,  this 
interim  rulemaking  will  expire  on 
January  11, 1999.  A  full  approval  of 
Utah's  final  l/M  SIP  revision  for  Utah 
County  (which  will  include  the  State/ 
County  program  evaluation  and  final 
adopted  County/State  regulations)  is 
still  necessary  under  section  110  and 
under  section  182, 184  or  187  of  the 
CAA.  After  EPA  reviews  the  State/ 
County's  submitted  program  evaluation 
and  regulations,  Hnal  rulemaking  on  the 
State/County's  SIP  revision  will  occur. 

Specific  requirements  of  the  Utah 
improved  basic  I/M  SIP  for  Utah  County 
and  the  rationale  for  EPA's  proposed 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here. 

II.  Public  Comment/Response  to 
Comments 

No  comments  were  received. 
m.  Final  Rulemaking  Action 

EPA  is  approving  the  improved  basic 
I/M  program  for  Utah  County  as  a 
revision  to  the  Utah  SIP.  The  State's  1/ 
M  program  revisions  for  Utah  County 
meet  requirements  pursuant  to  sections 
182  and  187  of  the  Act  and  40  CFR  part 
51,  subpart  S  and  section  348  of  the 
NHSDA  for  interim  approval.  This 
approval  is  being  granted  on  an  interim 
basis  for  a  period  of  18  months,  under 
the  authority  of  section  348  of  the 
National  Highway  Systems  Designation 
Act  of  1995.  At  the  end  of  this  period, 
the  approval  will  lapse. 

Following  this  interim  period,  full 
approval  of  the  State's  plan  and 
associated  program  credit  will  only  be 
granted  if  the  following  criteria  are  met: 

(1)  EPA's  review  of  tne  State/County's 
program  evaluation  confirms  that  the 
appropriate  amount  of  program  credit 
was  claimed  by  the  State/County  and 
achieved  with  the  interim  program, 

(2)  Final  program  regulations  are 
submitted  to  EPA. 

Following  a  review  of  the  State/ 
County's  credit  evaluation  and  final 
rules,  EPA  will  proceed  with  further 


rulemaking  action  under  section  110  of 
the  Clean  Air  Act. 

VI.  Administrative  Requirements 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

A.  Executive  Order  12866 

This  action  has  been  classifled  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
'Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
Final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  signiBcant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its     ^ 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  this  approval  is  converted  to  a 
disapproval,  it  will  not  aflect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  would  not  affect  its 
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state-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  would  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  fiature 
conversion  to  a  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  federal  requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenmients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  8, 1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final 


interim  rule,  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Administrative 
Procedm^s  Act). 

List  of  Subiects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide.  Reporting 
and  record  keeping  requirements. 

Dated:  May  21, 1997. 
Patricia  D.  Hull, 
For  Acting  Regional  Administiator,  Region 

vni. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52— ,-MtNDEJ] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  7401-7671q. 

2.  Section  52.2348  is  added  to  Subpart 
TT  to  read  as  follows: 


$52.2348    Natior.ai  H.ghK 

Deslgnatior  ac;  Mcio>^  Vehicl»ln«p«ellon 

anc  Maintenance  il  Mi  P'-  a';ii'!;. 

On  March  15, 1996  the  Governor  of 
Utah  submitted  a  revised  I/M  program 
for  Utah  County  which  included  a  credit 
claim,  a  basis  in  fact  for  the  credit 
claimed,  a  description  of  the  County's 
program,  draft  County  ordinances,  and 
authorizing  legislation  for  the  program. 
Approval  is  granted  on  an  interim  basis 
for  a  period  of  18  months,  under  the 
authority  of  section  348  of  the  National 
Highway  Systems  Designation  Act  of 
1995.  If  Utah  County  fails  to  start  its 
program  by  November  15,  1997  at  the 
latest,  this  approval  will  convert  to  a 
disapproval  after  EPA  sends  a  letter  to 
the  State.  At  the  end  of  the  eighteen 
month  period,  the  approval  will  lapse. 
At  that  time,  EPA  must  take  final 
rulemaking  action  upon  the  State's  SEP, 
under  the  authority  of  section  110  of  the 
Clean  Air  Act.  Final  action  on  the  State/ 
County's  plan  will  be  taken  following 
EPA's  review  of  the  State/County's 
credit  evaluation  and  final  regulations 
(State  and  County)  as  submitted  to  EPA. 
(FR  Doc.  97-14986  Filed  6-6-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
PL-«4-2-«807:  FRL-6836-2] 

RIN2060-AQ33 

Standards  of  Performance  for  New 
Stationary  Sources;  Standards  of 
Performance  for  Nonmetallic  Mineral 
Processing  Rants;  Amer>dments 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  action  promulgates 
revisions  and  clarifications  to  several 
provisions  of  the  standards  of 
performance  for  nonmetallic  mineral 
processing  plants,  which  were  proposed 
in  the  Federal  Register  on  June  27, 1996 
(61  FR  33415).  This  action  presents  the 
final  revisions  to  the  applicability, 
definitions,  test  methods  and 
procedures,  and  reporting  and 
recordkeeping  requirements  of  the 
standards,  and  the  basis  for  those 
revisions.  The  affected  industries  and 
niunerical  emission  limits  remain 
unchanged. 

EFFECTIVE  DATE:  June  9, 1997.  See  the 
Supplementary  Information  section 
concerning  judicial  review. 

ADDRESSES:  Docket.  Docket  No.  A-95- 
46.  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  revisions  to  the  new  source 
performance  standards  (NSPS)  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (MC-6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  fax  (202)  260-4000.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Neuffer  at  (919)  541-5435, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by 
EPA's  final  action  on  this  promulgated 
rule  are  new,  modified,  or  reconstructed 
affected  facilities  in  nonmetallic  mineral 
processing  plants  that  process  any  of  the 
18  nonmetalUc  minerals  listed  in  Table 
1. 
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Table  1  .—Regulated  Categories 
AND  Entities 


Entity  category 

Description 

Industrial 

Crushed  and  broken  stone, 

sand  and  gravel,  clay, 

rock  salt,  gypsum,  so- 

dium compounds,  pum- 

ice, gilsonite,  tak;  and 

pyrophyllite,  boron,  bar- 

ite.  fluorospar,  fekjspar, 

diatomite,  perlite.  ver- 

rmculrte,  mca.  and 

kyanrte  processing 

plants. 

Federal  

Same  as  atxjve 

Government 

State/Local/  

Same  as  above 

Tribal  

The  provisions  of  this  final  rule  apply 
to  the  following  afl^ected  facilities  at 
fixed  or  portable  nonmetallic  mineral 
processing  plants:  each  crusher, 
grinding  mill,  screening  operation, 
bucket  elevator,  belt  conveyor,  bagging 
operation,  storage  bin,  enclosed  truck  or 
railcar  loading  station.  To  determine 
whether  your  facility  is  regulated  by  this 
final  action,  you  should  examine  the 
applicability  criteria  in  §60.670  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATKM  CONTACT  section. 

Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
judicial  review  of  the  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  today's  publication  of  this 
final  rule.  Under  section  307(b)(2)  of  the 
Act,  the  revised  requirements  that  are 
the  subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background  and  Public  Participation 

II.  Comments  and  Changes  to  the  ProiX)sed 

Revisions  to  the  NSPS 

A.  Summary  of  Changes  to  the  Proposed 
Revisions  to  the  NSPS 

B.  Responses  to  Comments 

III.  Administrative  Requirements 

A.  Docket 

B.  Clean  Air  Act  Procedural  Requirements 
C  Office  of  Management  and  Budget 

Reviews 

1.  Paperwork  Reduction  Act 

2.  Executive  Order  12866 

D.  Unfunded  Mandates  Reform  Act 

E.  Regulatory  Flexibility  Act  Compliance 

F.  Submission  to  Congress  and  the  General 
Accounting  Office 


I.  Background  and  Public  Participation 

Standards  of  performance  for 
nonmetallic  mineral  processing  plants 
were  promulgated  in  the  Federal 
Register  on  August  1, 1985  (50  FR 
31328).  These  standards  implement 
section  111  of  the  Clean  Air  Act  and 
require  all  new,  modified,  and 
reconstructed  nonmetallic  mineral 
processing  plants  to  achieve  emission 
levels  that  reflect  the  best  demonstrated 
system  of  continuous  emission 
reduction,  considering  costs,  nonair 
quality  health,  and  environmental  and 
energy  impacts. 

On  January  26,  1995,  the  National 
Stone  Association  (NSA)  petitioned  the 
EPA,  pursuant  to  the  Clean  Air  Act  and 
the  Administrative  Procedures  Act,  to 
review  the  existing  NSPS  for 
nonmetallic  mineral  processing  plants 
(40  CFR  part  60,  subpart  OOO).  In  its 
petition,  the  NSA  and  its  member 
companies  requested  the  EPA  to  review 
and  consider  revising,  in  particular,  the 
provisions  in  the  NSPS  that  pertain  to 
the  test  methods  and  procedures.  Also, 
the  NSA  requested  that  several  of  the 
recordkeeping  and  reporting 
requirements  be  reduced  or  eliminated. 

Before  proposal  of  the  amendments  to 
the  NSPS,  meetings  were  held  with 
representatives  of  several  companies 
regulated  under  the  NSPS  for 
nonmetallic  mineral  processing  plants 
and  the  NSA  to  discuss  potential 
changes  to  the  NSPS  (subpart  OOO). 
The  EPA  also  received  input  ft-om 
representatives  of  State  and  local 
environmental  agencies  before  the 
proposed  amendments  were  published 
in  the  Federal  Register. 

The  amendments  to  the  new  source 
performance  standards  (NSPS)  for 
nonmetallic  mineral  processing  plants 
were  proposed  on  June  27. 1996  (61  FR 
33415).  The  public  comment  period 
ended  on  August  26. 1996.  Industry 
representatives,  regulatory  authorities, 
and  environmental  groups  had  the 
opportunity  to  comment  on  the 
proposed  revisions  and  to  provide 
additional  information  during  the 
public  comment  period  that  followed 
proposal.  A  public  hearing  was  offered 
at  proposal  to  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
amended  rule.  However,  no  one 
requested  a  hearing  and,  therefore,  no 
hearing  was  held.  Forty-three  comment 
letters  were  received.  The  commenters 
included  industry,  one  national  and 
several  State  trade  associations,  several 
State  regulatory  agencies,  and  one 
environmental  consultant.  These 
comments  were  considered  and,  today's 


final  amended  rule  reflects 
consideration  of  these  comments.  The 
public  comments  that  were  received 
along  with  EPA's  responses  to  the 
comments  on  the  proposed  amended 
rule  are  summarized  in  this  preamble. 
The  summary  of  comments  and 
responses  serves  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
final  amended  rule  between  proposal 
and  promulgation.  The  following 
section  discusses  changes  made  as  a 
result  of  public  comments  on  the 
proposed  amendments  to  the  NSPS.  A 
more  detailed  discussion  of  comments 
and  responses  is  contained  in  the  docket 
(Docket  No.  A-95-46;  Item  V-C-1.) 

n.  Cominents  and  Changes  to  the 
Proposed  Revisions  to  the  NSPS 

A.  Summary  of  Changes  to  the  Proposed 
Revisions  to  the  NSPS 

There  was  general  support  for  the 
amendments  which  reduced  or 
eliminated  several  of  the  paperwork 
requirements  on  the  industry,  greatly 
reduced  the  costs  of  emission  testing 
without  sacrificing  air  quality,  provided 
a  table  specifying  the  applicability  of 
subpart  A  (General  Provisions  for  part 
60)  to  subpart  OOO  affected  facilities, 
and  clarified  that  facilities  located  in 
underground  mines  are  not  subject  to 
the  NSPS.  The  commenters  requested 
further  clarification  of  the  applicability 
of  the  NSPS  to  certain  operations, 
additional  reductions  in  the  Method  9 
test  duration  for  certain  affected 
facilities,  and  further  reductions  in  the 
reporting  and  recordkeeping 
requirements. 

The  following  is  a  summary  of  the 
changes  made  to  the  proposed  revisions 
as  a  result  of  EPA's  evaluation  of  the 
public  comments.  Some  of  these 
changes  are  clarifications  of  EPA's 
original  intent.  The  rationale  for  these 
changes  is  discussed  in  section  II.B. 

1.  Section  60.670,  Appficability  and 
designation  of  affected  facility,  is 
revised: 

(a)  To  clarify  the  original  intent  of  the 
NSPS  that  stand-alone  screening 
operations  at  plants  without  crushers  or 
grinding  mills  are  not  subject  to  the 
NSPS; 

(b)  To  clarify  the  original  intent  of  the 
NSPS  that  crushers  and  grinding  mills 
at  hot  mix  asphalt  facilities  that  reduce 
the  size  of  nonmetallic  minerals 
embedded  in  recycled  asphalt 
pavement,  and  subsequent  affected 
facilities  in  the  production  line  up  to, 
but  not  including,  the  first  storage  silo 
or  bin  are  subject  to  the  NSPS;  and 

(c)  To  remove  the  exemption  of  wet 
screening  and  associated  belt  conveyors 
from  all  provisions  of  this  subpart 
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except  reporting  and  recordkeeping 
because  these  sources  are  subject  to  all 
provisions  of  this  subpart  except  for 
Method  9  opacity  tests. 

2.  Section  60.671,  Definitions,  is 
revised  to  add  a  definition  of  wet 
mining  operation  and  to  make  minor 
changes  in  the  proposed  definition  of 
wet  screening  operation. 

3.  Section  60.672.  Standard  for 
particulate  matter,  is  revised  to  require 
no  visible  emissions  from 

(a)  Wet  screening  operations  and 
subsequent  screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  that  process  saturated 
materials  up  to  the  next  crusher, 
grinding  mill,  or  storage  bin  in  the 
production  line; 

(b)  Screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  downstream  of  wet 
mining  operations,  that  process 
satiuBted  materials  up  to  the  first 
crusher,  grinding  mill,  or  storage  bin  in 
the  production  line. 

4.  Section  60.675,  Test  methods  and 
procedures,  is  revised: 

(a)  To  exempt  from  the  initial 
requirement  in  §  60.11  for  Method  9 
emission  testing; 

(i)  Wet  screening  operations  and 
subsequent  screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  that  process  satiuated 
materials  up  to  the  next  crusher, 
grinding  mill,  or  storage  bin  in  the 
production  line; 

(ii)  Screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  downstream  of  wet 
mining  operations,  that  process 
saturated  materials  up  to  the  first 
crusher,  grinding  mill,  or  storage  bin  in 
the  production  line. 

(bj  To  correct  typographical  error  in 
paragraph  (b). 

(c)  To  allow  crushers  without 
emission  capture  systems  to  reduce  the 
duration  of  Method  9  observations  of 
fugitive  emissions  for  compliance  from 
3  hours  (thirty  6-minute  averages)  to  1 
hour  (ten  6-minute  averages)  if  there  are 
no  individual  readings  greater  than  15 
percent  opacity  and  there  are  no  more 
than  3  readings  of  15  percent  for  the 
first  1-hour  period. 

(d)  To  ado  wording  to  clarify  that  if 
qualifying  conditions  are  not  met  by 
affected  facilities  subject  to  applicable 
fugitive  emission  limits,  then  3  hours, 
rather  than  1  hour,  of  Method  9  testing 
woidd  be  required  to  determine 
compliance. 

5.  Section  60.676,  Reporting  and 
recordkeeping,  is  revised: 

(a)  To  require  that  both  the  address  of 
the  home  ofiice  and  the  current  address/ 
location  of  the  portable  aggregate  plant 


be  included  in  the  notification  of  the 
actucd  date  of  initial  startup; 

(b)  To  require  the  reporting  within  30 
days  of  any  affected  facility  that  changes 
the  saturated  or  unsaturated  nature  of 
the  material  being  processed.  The 
affected  facility  is  then  subject  to  the 
provisions  of  the  standard  applicable  to 
the  type  of  material  being  processed. 

B.  Responses  to  Comments 

Several  commenters  remarked  that  the 
proposed  changes  to  the  rule  were  an 
important  milestone  in  EPA's  partnering 
efforts  with  the  regulated  community  to 
help  reduce  the  administrative  burden 
of  subpart  OOO  while  maintaining 
protection  of  the  health  and  welfare  of 
the  general  public. 

Tne  comments,  the  issues  they 
address,  and  the  EPA's  responses  to 
comments  are  presented  in  the 
following  sections  according  to  the 
following  topics:  (1)  Applicability;  (2) 
Definitions;  (3)  Standard  for  Particulate 
Matter;  (4)  Test  Methods  and 
Procedures;  and  (5)  Reporting  and 
Recordkeeping. 

1.  Applicability 

(a)  Comment.  One  commenter 
disagreed  with  the  Agency's 
clarification  to  exempt  nonmetallic 
mineral  processing  facilities  located  in 
underground  mines  from  subpart  OOO. 

Response.  Underground  mining 
operations  will  continue  to  be  exempted 
from  this  regulation.  As  stated  in  the 
preamble  to  the  proposed  amendments 
to  the  new  source  performance 
standards  (NSPS)  for  nonmetallic 
mineral  processing  plants,  this 
regulation  does  not  apply  to  facilities 
located  in  underground  mines  because 
emissions  from  crushers  or  other 
facilities  in  underground  mines  are 
vented  in  the  general  mine  exhaust  and 
cannot  be  distinguished  from  emissions 
from  drilling  and  blasting  operations 
which  are  not  covered  by  the  regidation. 
In  addition,  a  response  to  a  comment  in 
the  background  information  document 
for  the  original  promulgated  standards 
(EPA-450/3-83-O01b,  April  1985,  page 
2-44)  stated  specifically  that  mining 
operations  are  not  covered  under  the 
proposed  or  finsil  standards  for 
nonmetallic  mineral  processing  plants. 

(b)  Comment.  Four  commenters  were 
concerned  whether  "wet  mining 
operations"  and  subsequent  processing 
of  the  mineral  material  should  be 
subject  to  this  NSPS.  Two  of  these 
commenters  requested  EPA  to  include 
wet  dredging  operations/equipment  in 
the  definition  of  "wet  screening 
operation"  to  exempt  those  operations 
from  all  NSPS  requirements  except  for 
the  reporting  and  recordkeeping 


requirements.  One  of  the  two 
commenters  suggested  that  the 
equipment  exemption  include  all 
screening,  crushing  and  transfer 
operations  (conveyors)  associated  with 
dredging  operations  up  to,  but  not 
including,  the  next  crusher,  grinding 
mill  or  dry  screening  operation  in  the 
production  line  of  the  plant.  According 
to  the  commenter,  fugitive  dust 
emissions  from  wet  dredging  operations 
have  never  been  recorded  during  any 
site  visit  by  this  State  agency. 

One  of  the  previously  mentioned 
commenters  requested  that  overland 
conveyor  systems  that  are  transporting 
sand  and  gravel  that  has  been  mined 
below  the  water  table  be  exempted  from 
testing  requirements.  An  alternative 
performance  testing  program  for  these 
field  conveyor  systems  previously 
approved  by  an  EPA  Regional  Office 
was  recommended.  This  alternative 
testing  program  consisted  of  reducing 
the  Method  9  testing  from  3  hours  to  1 
hour;  conducting  the  Method  9  test  at 
the  first  and  last  transfer  points  in  a 
series  of  transfer  points;  and  waiving  the 
performance  test  for  all  intermediate 
transfer  points  if  no  visible  emissions 
are  observed  at  the  first  and  last  transfer 
points.  Another  commenter  requested 
an  exemption  from  emission  testing 
requirements  or  total  exemption  for 
facilities,  such  as  sand  and  gravel, 
dredge,  and  marine  limestone,  that  mine 
and  process  a  "wet"  product  with  an 
inherent  natural  moisture  content  that 
does  not  have  the  potential  to  create 
emissions.  This  commenter  stated  that 
many  State  agencies  already  offer  testing 
exemptions  for  these  types  of  facilities. 

Another  commenter  suggested  adding 
a  definition  of  "wet  mining  operation" 
in  the  regulation  and  revising  the  rule 
to  exempt  operations  at  mining  facilities 
that  extract  limestone,  dolomite  or  sand 
and  gravel  from  deposits  below  the 
water  table  and  satiu^ted  with  water 
except  for  reporting  requirements. 

Response.  The  EPA  has  considered 
these  conmients  and  agrees  that  there  is 
no  potential  for  emissions  from  belt 
conveyors  transporting  nonmetallic 
minerals  that  are  saturated  with  water. 
Also,  there  is  no  potential  for  emissions 
from  other  processes  such  as  screens 
and  bucket  elevators  that  handle 
normietallic  minerals  that  are  saturated 
with  water.  Therefore,  belt  conveyors, 
screening  operations  and  bucket 
elevators  that  process  materials 
saturated  with  water  from  wet  mining 
operations  up  to  the  first  crusher, 
grinding  mill,  or  stockpile  in  the 
production  line  are  exempted  from  the 
initial  Method  9  performance  testing 
under  §  60.11  but  are  required  to  have 
no  visible  emissions  from  these  sources. 
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The  no  visible  emission  standard  would 
allow  plant  and  enforcement  officials  to 
verify  that  the  materials  being  processed 
were  indeed  saturated  with  water. 

If  an  affected  facility  that  processes 
saturated  material  later  processes 
unsaturated  material,  a  report  of  this 
change  shall  be  sent  to  EPA  within  30 
days  of  this  change.  Also,  this  affected 
facility  becomes  subject  to  the  Method 
9  opacity  test  requirements  of  this 
subpart  and  the  10  percent  opacity  limit 
in  §  60.672(b). 

As  recommended  by  the  last 
mentioned  commenter,  a  definition  of 
"Wet  mining  operation"  has  been  added 
to  "Definitions"  in  §60.671  to  identify 
which  affected  facilities  are  exempt 
from  Method  9  emission  testing.  To 
assure  no  emissions  are  possible,  the 
definition  will  state  that  the  nonmetallic 
mineral  must  be  saturated. 

Crushers  reduce  the  size  of  the 
process  material  and  in  so  doing 
increase  the  surface  area  of  the  material 
being  processed.  This  crushed  material 
then  has  new  surfaces  which  are  not 
saturated  and  have  the  potential  to 
create  air  emissions.  Therefore,  crushers 
at  dredging  operations  are  not  exempt. 

(c)  Comment.  A  commenter  requested 
clarification  whether  the  NSPS  applies 
to  stand-alone  screening  operations  at 
plants  without  any  crushers. 

Response.  The  commenter  is  correct 
that  EPA  did  not  intend  to  regulate 
stand-alone  screening  operations  at 
plants  that  have  no  crushers.  Subpart 
OOO  affected  facilities  begin  with  the 
initial  crushing  or  grinding  operation  at 
the  plant.  Plants  that  do  not  employ 
crushing  or  grinding,  by  definition,  are 
not  considered  nonmetallic  mineral 
processing  plants  and  thus  are  not 
subject  to  subpart  OOO. 

(d)  Comment.  One  commenter 
supported  the  proposed  exemption  of 
wet  screening  operations  and  associated 
conveyors  and  recommended  that  the 
wet  screening  exemption  be  expanded 
to  include  all  pieces  of  equipment 
where  the  use  of  water  is  necessary  to 
the  operation  of  the  process,  such  as 
pugmills.  Another  commenter  believed 
that  the  term  "dry"  in  the  definition  of 
wet  screening  operation  was  confusing 
because  a  screen  operated  downstream 
from  a  wash  screen  will  handle  material 
that  is  saturated  by  the  wash  process. 
Also,  another  commenter  recommended 
that  the  wet  screening  operations  and 
associated  downstream  conveyors 
exemption  be  expanded  to  include 
loadout  bins  and  other  wet  process 
operations. 

Response.  Equipment  other  than 
crushers  and  grinding  mills  where  the 
use  of  water  may  be  necessary  to  the 
operation,  such  as  pugmills  used  for 


reblending  of  materials  at  the  end  of  the 
process,  are  not  affected  facilities  and 
therefore  not  subject  to  subpart  OOO. 
Therefore,  no  further  change  has  been 
made  to  expand  the  wet  screening 
exemption  as  requested  by  the  first- 
mentioned  commenter. 

Screening  is  the  process  by  which 
material  is  separated  according  to  size. 
Screening  may  be  performed  either  wet 
or  dry.  Wet  screening  where  the  product 
is  saturated  with  water  removes  material 
from  the  product,  such  as  silt,  clay,  grit, 
etc.,  or  separates  marketable  fines  by  a 
washing  process  and  there  is  no 
potential  for  air  emissions. 

Wet  screening  operations,  which  use 
a  washing  process,  and  subsequent 
screening  operations,  bucket  elevators, 
and  belt  conveyors  up  to  the  next 
crusher,  grinding  mill,  or  storage  bin  are 
also  exempt  from  Method  9  initial 
performance  tests  per  §60.11  and  are 
required  to  meet  a  no  visible  emissions 
standard.  To  assure  there  is  no  potential 
for  emissions  from  these  operations 
following  the  wet  screens,  the  material 
that  is  being  processed  is  required  to  be 
saturated.  The  no  visible  emission 
standard  is  a  means  for  both  plant  and 
enforcement  personnel  to  verify  that  the 
material  being  processed  is  indeed 
satiirated. 

If  an  affected  facility  processes 
saturated  material  later  processes 
unsatul^ted  material,  a  report  of  this 
change  shall  be  sent  to  EPA  within  30 
days  of  this  change.  Also,  this  affected 
facility  becomes  subject  to  the  Method 
9  opacity  test  requirements  of  this 
subpart  and  the  opacity  limit  in 
§  60.672(b). 

(e)  Comment.  A  commenter  requested 
clarification  as  to  whether  recycled 
asphalt  operations  are  covered  under 
the  NSPS.  The  commenter  attached  a 
memo  from  an  EPA  Region  which  stated 
that  during  a  visit  to  a  recycled  asphalt 
facility,  norunetallic  minerals  of  two  to 
three  inches  within  the  recycled  asphalt 
were  being  crushed  to  less  than  half  an 
inch.  The  Region  stated  if  the 
norunetallic  mineral  is  crushed  or 
ground  by  a  recycled  asphalt  crusher, 
the  crusher  would  be  subject  to  this 
NSPS. 

Response.  The  EPA  concurs  with  this 
determination  as  this  is  the  intent  of  the 
rule.  A  new,  modified  or  reconstructed 
asphalt  crusher  or  grinding  mill  that 
reduces  the  size  of  a  nonmetallic 
mineral  embedded  in  recycled  asphalt 
pavement  and  subsequent  affected 
facilities  up  to,  but  not  including,  the 
storage  silo  or  bin  at  a  hot  mix  asphalt 
facility  are  subject  to  subpart  OOO.  A 
sentence  has  been  added  to  §  60.670 
Applicability  that  such  a  crusher  or 
grinding  mill  is  subject  to  this  NSPS. 


2.  Definitions 

(a)  Comment.  Three  commenters  fully 
supported  the  Agency's  exemption  of 
wet  screening  operations,  except  for 
reporting  and  recordkeeping  from  the 
NSPS,  but  requested  that  the  definition 
of  "wet  screening  operation"  be  revised 
to  remove  the  terra  "completely"  in  the 
definition  because  they  believe  it  gives 
the  connotation  that  the  rock  is  wet 
throughout  and  because  the  term  is 
subject  to  vcuious  interpretations  by 
industry  and  regulatory  persormel.  In 
addition,  one  commenter  requested  that 
the  Agency  change  the  term  "unwanted 
material  to  "fines"  in  the  definition.  . 
Quite  often  the  "unwanted  material,"  or 
fines,  that  are  washed  from  the  rock 
surface  on  a  washing  screen  are 
collected  and  sold  as  a  natural  or 
manufactured  sand  or  other  marketable 
product.  Also,  one  commenter  suggested 
that  the  definition  of  wet  screening 
operation  be  changed  to  a  definition  of 
"wet  process"  to  include  other  wet 
process  operations  such  as  log  washers, 
classifiers,  sand  screws,  pugmills,  belt 
presses,  and  dewatering  screens. 
However,  if  this  change  is  not  made, 
then  he  recommended  further  defining 
the  terms  "saturated"  and  "unwanted 
material"  to  avoid  numerous 
interpretation  conflicts. 

Response.  After  review  and 
consideration  of  these  comments,  the 
EPA  has  decided  to  make  changes  in  the 
definition  of  "wet  screening  operation." 
The  term  "completely"  has  been  deleted 
from  the  definition.  "Saturated"  is 
defined  as  "to  soak  or  load  to  capacity" 
and  therefore  the  term  "completely"  is 
not  necessary  to  convey  the  intent.  Also, 
the  revised  definition  includes  the 
separation  of  marketable  fines  and  now 
more  closely  describes  the  types  of 
screening  operations  in  the  wet/wash 
end  of  a  nonmetallic  minerals 
processing  plant  without  changing  the 
original  intent  of  the  definition.  It  is  not 
necessary  to  define  "unwanted 
material"  in  the  definition,  which  could 
include  silt,  grit,  etc.,  as  requested. 
"Wet  screening  operation"  is  the 
appropriate  term  to  be  defined,  not  "wet 
process"  as  suggested  by  one  of  the 
commenters.  The  other  processes  cited 
are  not  affected  facilities  and  therefore 
are  not  subject  to  this  NSPS.  As  stated 
in  the  preamble  to  the  proposed 
amendments,  there  is  no  potential  for 
air  emissions  from  either  screening  or 
conveying  operations  in  the  wash 
process. 

3.  Test  Methods  and  Procedures 

(a)  Comment.  Several  commenters 
maintained  that  the  cost  of  dual 
compliance  tests  for  both  the  stack 
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emission  limit  and  stack  opacity 
standard  was  prohibitive  to  the  industry 
and  requested  that  Method  9  testing  be 
the  sole  test  for  compliance  of  any 
affected  facility.  In  addition,  another 
commenter  disagreed  with  the  dual 
stack  emission  testing  of  particulate  and 
opacity  which  he  believes  greatly 
increases  the  testing  costs  with  no  data 
to  support  the  environmental  benefits. 

Response.  This  NSPS  requires  an 
initial  performance  test  to  measure  the 
concentration  of  particulate  matter  in 
stack  emissions  for  each  affected  faciUty 
because  the  EPA  has  found  that 
facilities  with  similar  control  devices 
may  not  have  the  same  emissions 
characteristics  due  to  variables  in  the 
processes,  process  operating  conditions, 
and  control  system  design,  installation, 
and  operation.  Because  of  this 
variability,  performance  tests  are 
necessary  to  demonstrate  the  capability 
of  each  facility  to  meet  the  PM  emission 
limit.  The  stack  opacity  test  is  used  as 
a  continuing  compliance  tool  during 
any  subsequent  inspections  by  State  and 
local  air  pollution  agency  personnel. 
Ehiring  the  development  of  this  NSPS, 
the  cost  of  performance  testing  was 
estimated  and  found  to  be  reasonable 
and  no  new  data  was  submitted  by  the 
commenter. 

(b)  Comment.  Two  national  trade 
associations  and  one  State  trade 
association  stated  that  many 
nonmetallic  mineral  producers  that  use 
enclosed  aggregate  storage  bins  often 
have  more  than  one  of  these  bins  ducted 
to  a  fabric  filter  collection  system  and 
requested  that  the  NSPS  require  only 
Method  9  testing  for  single  fabric  filter 
systems  that  control  emissions  fi"om 
more  than  one  enclosed  storage  bin. 

Response.  As  stated  in  the  preamble 
to  the  proposed  amendments  to  the 
NSPS,  Method  5  testing  cannot  be 
performed  for  baghouses  that  only 
control  emissions  from  individual, 
enclosed  storage  bins  due  to  very  low 
air  flows  from  individual,  enclosed 
storage  bins.  However,  if  emissions  from 
multiple  storage  bins  are  ducted  to  a 
single  fabric  collection  system,  the  air 
flow  is  high  enough  for  Method  5 
testing,  accordingly,  the  combined 
emissions  are  subject  to  both  Method  5 
stack  emission  testing  and  Method  9 
opacity  testing  for  determining 
compliance.  This  requirement  is 
specified  in  §  60.672(g). 

(c)  Comment.  A  commenter  referred 
to  the  original  proposed  rule  for  subpart 
OOO  that  was  published  on  August  31, 
1983  (48  FR  39574),  which  stated  that 
"Performance  tests  would  not  be 
required  for  fugitive  emission  sources." 
Fugitive  emissions  as  defined  in  that 
proposal  include  emissions  from 


crushers,  conveyors,  and  screens  that 
have  no  capture  system.  According  to 
the  commenter,  neither  the  current  rule 
nor  the  proposed  amended  rule  for 
subpart  OOO  contain  language  that 
would  require  performance  testing 
immediately  after  startup  for  fugitive 
emission  sources.  According  to  the 
commenter,  §§  60.675  (b)  and  (c) 
explain  only  how  to  determine 
compliance  for  the  fugitive  emission 
limitations,  not  that  performance  testing 
is  required.  The  State  agency  requested 
that  the  wording,  and  true  intent,  of 
subpart  OOO  be  clarified  so  as  to 
explicitly  state  whether  performance 
testing  for  fugitive  emissions  is 
required. 

Response.  The  intent  of  subpart  OOO 
is  to  require  initial  compliance  testing 
for  fugitive  emissions  from  applicable 
aflected  facilities.  The  commenter 
refeired  to  the  statement  in  the 
proposed  rule  published  on  August  31, 
1983  at  page  48  FR  39574.  This 
statement  was  in  regard  to  performance 
tests  by  Method  5,  which  are  not 
applicable  to  fugitive  emission  sources. 
It  was  not  intended  to  exempt  fugitive 
emission  sources  from  initial 
compliance  using  Method  9  or  Method 
22  as  appropriate. 

Section  60.8  of  the  General  Provisions 
for  40  CFR  part  60  requires  performance 
testing  for  affected  facilities  in  each 
subpart  (regulation)  and  §60.11 
contains  requirements  for  compliance 
with  opacity  standards.  Each  subpart 
specifies  the  applicable  test  methods 
and  any  additional  test  procedures  or 
exemptions  specific  to  the  affected 
facility  being  regulated.  The  test 
methods  and  procedures  for  affected 
facihties  under  subpart  OOO,  §60.675, 
require  performance  tests  on  fugitive 
emission  sources.  This  is  also  indicated 
by  the  General  Provisions  requirements 
which  are  included  in  Table  1  of 
§  60.670  in  these  amendments  to  this 
NSPS.  This  Table  has  been  added  to 
make  clear  in  the  regulation  itself  the 
reouirements  of  this  NSPS. 

(d)  Comment.  There  was  total  support 
in  the  public  comments  for  the 
proposed  reduction  of  visible  emission 
testing  from  3  hours  to  1  hour  (subject 
to  the  level  of  visible  emissions 
observed  during  the  first  hour)  for 
fugitive  emission  sources.  However,  one 
commenter  stated  that  since  crushers 
without  capture  systems  are  allowed  15 
percent  opacity,  a  3-hour  test  should  not 
be  required  if  three  10  percent  opacity 
readings  are  observed  in  the  first  hour. 
The  commenter  asserted  that  a  crusher 
operating  uniformly  at  5  percent  opacity 
with  several  10  percent  puffs  or 
constantly  at  10  percent  is  well  within 
compliance.  Several  commenters  also 


strongly  believe  that  affected  facilities 
should  be  allowed  to  demonstrate 
compliance  during  the  1-hour  test  with 
the  existing  opacity  limits  that  are 
applicable  for  each  affected  faciUty,  i.e., 
15  percent  for  crushers  at  which  a 
capture  system  is  not  used  and  10 
percent  for  other  affected  facilities  as 
required  in  the  NSPS. 

Response.  The  proposed  revised  rule 
did  not  change  the  existing  15  percent 
opacity  limit  for  crushers  without 
capture  systems  as  interpreted  by 
several  of  the  commenters,  nor  did  the 
proposed  revised  rule  allow  the  Method 
9  test  reduction  from  3  hours  to  1  hour 
for  these  crushers.  However,  the  EPA's 
review  of  visible  emission  data 
submitted  by  a  State  agency  for  crushers 
without  capture  systems  showed  that 
these  crushers  generally  had  no 
emissions  during  1-hour  Method  9 
observations.  The  visible  emission  data 
was  from  crushers  using  wet 
suppression  and  from  screens  and 
conveyor  transfer  points  without 
capture  systems.  The  test  data  showed 
3  crushers  with  all  Method  9  readings 
at  0  percent  and  1  crusher  with  a  few 
readings  at  5  percent;  1  conveyor  (prior 
to  crushing)  test  showed  several 
readings  at  10  percent  and  some  at  15 
percent.  Therefore,  based  on  this  test 
data,  the  Method  9  emission  test  period 
for  crushers  without  capture  systems  is 
reduced  from  3  hours  to  1  hour  to 
demonstrate  compliance  with  the  15 
percent  fugitive  emissions  limit  if  there 
are  no  individual  readings  greater  than 
15  percent  opacity  and  there  are  no 
more  than  3  readings  of  15  percent  for 
the  first  1-hour  period.  If  these 
qualifying  conditions  are  not  met  during 
the  first  hour,  then  testing  of  crushers 
without  captiire  systems  would  be 
reouired  for  3  hours. 

(e)  Comment.  According  to  one 
commenter,  the  proposed  revisions  fail 
to  specify  what  an  inspector  or  industry 
personnel  must  do  to  demonstrate 
compliance  if  visible  emissions  are  seen 
using  Method  22  outside  a  building 
which  does  not  comply  with  §  60.672(e). 
The  commenter  stated  that  the  inspector 
must  enter  the  building  in  these  cases. 
As  an  example,  the  commenter  cited  an 
incident  that  took  place  after 
promulgation  of  the  original  rule  in 
which  an  EPA  inspector  found  it 
impossible  to  read  opacity  inside  a 
building  located  at  a  rock  crushing  plant 
due  to  the  lack  of  proper  visibility.  The 
commenter  stated  that  in  some  cases 
there  was  no  room  for  an  inspector  to 
enter,  much  less  read  the  opacity  from 
affected  facilities.  The  commenter  also 
referred  to  OSHA  rules  which  define 
such  structures  as  confined  spaces  and 
caution  against  exposing  personnel  to 


such  dangers.  The  commenter 
recommended  that  if  visible  emissions 
are  seen  outside  the  building  and  it  is 
unsafe  to  enter  the  building  then 
Method  9  readings  should  be  taken 
outside  the  building.  The  recommended 
opacity  limit  would  be  the  same  as 
allowed  under  §60.672  (b)  or  (c). 

Response.  The  commenter  was 
concerned  that  the  original  rule  failed  to 
address  what  must  be  done  if  the  visible 
emission  requirements  that  apply  to 
emissions  observed  outside  the  building 
are  not  met.  Section  60.672(e)(standard 
for  particulate  matter)  clearly  states  that 
compliance  is  shown  by  complying  with 
either  §  60.672  (a),  (b)  and  (c)  or  by 
complying  with  §  60.672(e).  Also,  the 
requirements  are  discussed  in  the 
preamble  for  the  final  rule  published  on 
August  1.  1985:  at  50  FR  31333  and 
31334.  Accordingly,  no  change  is 
required  to  the  regulation. 

This  NSPS  is  a  national  standard  and 
it  is  impossible  to  prepare  a  regulation 
that  addresses  every  possible  situation. 
This  NSPS  gives  industry  flexibility  by 
giving  them  the  option  of  complying 
wfith  §  60.672(e)  or  with  §  60.672  (a),  (b) 
and  (c).  Section  60.672(e)  allows  no 
visible  emissions  from  a  building  except 
from  a  vent.  Emission  limits  from  a  vent 
are  the  same  as  for  any  stack  emissions: 
0.05  g/dscm  and  7  f)€rcent  opacity. 
Thus,  by  complying  with  §  60.672(e)  no 
one  is  required  to  enter  the  building. 
Sections  60.672  (a),(b)  and  (c)  hmit  the 
stack  emissions  as  mentioned  above  as 
well  as  setting  Method  9  opacity  limits 
for  fugitive  emissions  from  individual 
a^ected  facilities.  If  Method  9  limits  are 
set  for  the  building  as  suggested  by  the 
commenter,  there  is  the  potential  of 
allowing  dilution  air  to  be  added  to 
general  building  ventilation.  Also,  the 
Method  9  opacity  limits  for  fugitive 
emissions  as  shown  in  §§  60.672  (b)  and 
(c)  are  based  on  emission  test  data 
obtained  while  observing  emissions 
from  individual  affected  facilities  such 
as  crushers  and  belt  conveyors  and  not 
from  buildings  containing  these  affected 
facilities.  Therefore,  there  will  be  no 
change  made  to  the  proposed  revisions 
based  on  this  comment. 

(f)  Comment.  One  commenter 
recommended  waiving  the  Method  9 
opacity  compliance  testing  requirement 
for  screens  and  conveyor  transfer  points 
subject  to  this  NSPS  pursuant  to 
§  60.8(b)(4)  of  the  General  Provisions, 
subpart  A  (which  waives  the 
requirement  for  performance  tests 
because  an  owner  or  operator  has 
demonstrated  compliance  to  EPA  by 
other  means).  The  commenter  based  this 
request  on  more  than  80  emissions 
evaluations  performed  at  nonmetallic 
mineral  processing  plants  during  the 


past  nine  years  which  demonstrate  that 
these  affected  facilities  are  in 
compliance  with  the  opacity  standard 
for  fugitive  emissions.  If  a  waiver  of  the 
initial  testing  requirement  is  not 
granted,  it  was  suggested  that  the  cut-off 
point  as  applied  to  the  testing 
requirement  for  3  hours  of  testing  be  50 
percent  of  the  largest  applicable 
federally  enforceable  opacity  standard. 

A  Regional  Air  Pollution  Control 
Agency  provided  copies  of  a  number  of 
actual  Method  9  observation  sheets  that 
illustrated  their  experience  of  gathering 
mostly  "zeros"  when  conducting  the 
subpart  OOO  visible  emission  readings 
and  offered  these  as  corroboration  that 
the  proposed  Method  9  testing 
reduction  from  3  hours  to  1  hour,  if 
there  is  not  a  visible  emission  problem, 
should  be  promulgated.  The  visible 
emission  data  were  from  crushers  using 
wet  suppression  and  from  screens  and 
conveyor  transfer  points. 

Response.  With  regard  to  the  first 
comment,  the  EPA  does  not  believe  that 
a  waiver  of  the  initial  compliance 
testing  requirement  for  screening 
operations  and  conveyor  transfer  points 
is  justified  under  §  60.8(b)(4).  A  Method 
9  performance  test  is  only  required  one 
time  (initially)  under  the  regulation. 
This  performance  test  is  necessary  to 
demonstrate  that  the  capture  system  is 
properly  designed,  installed  and 
operated  to  comply  with  this  NSPS.  The 
emission  test  data  submitted  by  the 
local  agency  support  the  use  of  this 
performance  test.  As  to  the  suggestion 
that  the  cut-off  point  for  requiring  3 
hours  of  testing  be  50  percent  of  the 
largest  applicable  federally  enforceable 
opacity  standard,  the  EPA  believes  that 
the  proposed  qualifying  conditions  in 
§  60.675(d)  (no  reading  greater  than  10 
percent  or  3  readings  equal  to  10 
percent)  are  more  appropriate  since 
these  were  based  on  several  emission 
tests  submitted  by  industry  and  air 
pollution  control  agencies.  No  emission 
test  data  were  submitted  by  the 
commenter. 

(g)  Comment.  A  commenter  requested 
further  consideration  of  alternate  testing 
procedures  for  periodic  operations  such 
as  enclosed  storage  bins  and  loadout 
stations.  The  commenter  provided 
procedures  approved  previously  by  an 
EPA  Regional  Office  and  requested  that 
these  procedures  be  incorporated  into 
the  final  rule.  The  EPA  Regional  Office 
agreed  that  if  a  storage  tank's  baghouse 
exhaust  is  in  compliance  with  this 
NSPS  by  using  Method  9,  Method  5 
particulate  emission  testing  would  not 
be  required.  Also  the  EPA  Regional 
Office  approved  Method  9  testing  that 
was  conducted  over  two  or  three 
loading  cycles  of  the  product  storage 


tank  in  lieu  of  3  hours  of  Method  9 
observations.  For  truck  loadout  stations, 
30  minutes  of  visible  emission  testing 
were  allowed. 

Response.  As  noted  by  the 
commenter,  the  proposed  amended  rule, 
60.672(f),  requires  individual,  enclosed 
storage  bins  to  only  comply  with  the 
opacity  standard.  Also,  the  testing 
period  has  been  reduced  from  three 
hours  to  one  hour.  Section  60.8(b)  of  the 
General  Provisions  allows  the  use  of 
alternatives  to  performance  testing 
based  on  the  review  and  approval  by 
EPA  of  relevant  supporting  information. 
The  supporting  data  and  information  in 
requests  for  alternative  testing  are 
evaluated  for  approval  by  EPA  on  a 
case-by-case  basis.  Even  though  these 
alternate  testing  procedures  that 
reduced  the  duration  of  Method  9 
testing  were  approved  by  EPA  under 
certain  conditions  for  certain  affected 
facilities,  no  emission  test  data  were 
submitted  to  warrant  incorporating 
these  changes  into  the  final  rule  for 
regulating  such  affected  facilities 
throughout  the  entire  industry. 

4.  Reporting  and  Recordkeeping 
Requirements 

(a)  Comment.  Several  commenters 
were  opposed  to  the  requirement  under 
§  60.4(a)  of  the  General  Provisions  that 
all  notifications,  reports,  etc.  be  sent  in 
duplicate  to  both  the  EPA  Regional 
Office  and  one  copy  to  the  State 
regulatory  agency,  provided  the  State 
has  been  delegated  authority  for  the 
NSPS.  Also,  the  commenters 
recommended  that  if  the  State  has  been 
delegated  authority  for  this  NSPS, 
notifications,  reports,  etc.  should  only 
be  sent  to  the  States.  According  to  the 
commenters,  for  those  States  not 
delegated  NSPS  authority,  notifications 
and  correspondence  should  be  sent  only 
to  the  appropriate  EPA  Regional  Office. 

Response.  The  submittals  of  duplicate 
copies  of  notifications,  reports,  etc.  to 
the  EPA  Regional  Offices  and  a  copy  to 
State  agencies  with  delegated  authority 
are  needed  so  that  both  groups  can  keep 
track  of  this  NSPS. 

The  commenters  are  correct  that  if  a 
State  has  not  been  delegated  authority; 
notifications,  reports,  etc.  are  required 
to  be  sent  only  to  the  appropriate  EPA 
Regional  Office. 

(d)  Comment.  One  commenter 
suggested  that  EPA  consider  the  use  of 
fax  or  telephone  notifications  to  States 
of  the  date  of  actual  construction  and 
initial  start-up. 

Response.  On  September  11, 1996  (61 
FR  47840),  revisions  to  the  General 
Provisions,  subpwrt  A.  40  CFR  parts  60, 
61,  and  63.  were  proposed  allowing  the 
use  of  electronic  notifications  if 
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approved  by  the  relevant  permitting 
authority. 

(c)  Comment.  One  commenter 
supported  the  proposed  revision  that 
allowed  a  single  notification  for  the 
actual  date  of  initial  startup  for  multiple 
afl^ected  facilities  that  plan  to  begin 
initial  startup  simultaneously  (on  the 
same  day),  in  circumstances  where,  due 
to  delays  and  the  time  required  to  install 
the  affected  facilities,  startup  of  every 
affected  facilities  does  not  occur  at  the 
same  time.  Due  to  these  different  startup 
times,  the  commenter  requested  a  single 
notification  of  startup  for  all  affected 
facilities  that  startup  within  a  30-day 
timeframe. 

Response.  If  a  30-day  window  were 
allowed,  sufficient  prior  notification  to 
the  State  or  local  agencies  for  the  first 
affected  facilities  that  commence 
operations  would  not  be  provided. 
Companies  that  choose  to  submit  a 
single  notification  of  initial  startup  for 
multiple  affected  facilities  must  do 
appropriate  planning  to  avoid  such 
simultaneous  equipment  installation 
delays.  If  such  equipment  installation 
delays  cannot  be  avoided,  then  a 
notification  of  initial  startup  for  each 
affected  facility  is  required. 
Accordingly,  a  change  to  accommodate 
this  request  is  not  appropriate. 

(d)  Comment.  One  commenter 
requested  that  the  Agency  eliminate  the 
notification  in  subpart  A,  General 
Provisions,  §  60.7(a)(1),  of  the  date  of 
when  construction  commences  of  an 
affected  facility  (postmarked  no  later 
than  30  days  after  construction 
commences)  because  the  company  did 
not  believe  it  served  any  useful  purpose. 

Response.  The  requirement  under  the 
General  Provisions,  §  60.7(a)(1),  for  an 
owner  or  operator  to  notify  the  EPA  or 
State  agencies  of  the  date  of 
construction  of  an  affected  facility  is 
necessary  for  tracking  purposes  and 
enforcement.  The  EPA  or  State  agencies 
enforcing  the  standards  have  to  track,  or 
keep  records  of,  new  equipment  at  both 
new  plants  and  capacity  expansions  at 
existing  plants.  Administrative 
reporting  and  recordkeeping 
requirements  for  these  standards  are 
similar  to  those  for  other  NSPS. 

(e)  Comment.  One  commenter 
suggested  that  under  §  60.676(i),  the 
current  address/location  be  included  in 
the  notification  of  the  actual  date  of 
initial  startup  of  each  affected  facility. 
Many  aggregate  processing  plants  are 
portable,  and  are  routinely  moved  from 
place-to-place.  In  the  past,  this  has  led 
to  confusion  on  where  the  plant  is 
located  and  where  the  visible  emission 
observations  are  going  to  take  place. 
Currently,  portable  aggregate  processing 
plants  in  the  particular  State  retain  the 


identification  address  from  the  owner/ 
operator's  business  headquarters.  When 
the  portable  plant  is  relocated,  it  is  still 
identified  with  that  home  office  address 
even  though  it  is  actually  located 
elsewhere. 

Response.  The  EPA  agrees  that,  in  the 
case  of  portable  plants  that  are  routinely 
moved  from  place  to  place,  the  current 
address/location  should  be  included  in 
the  notification  of  the  actual  date  of 
initial  startup  of  such  portable  plants. 
Therefore,  §60.676(i)  of  the  final 
amended  rule  has  been  revised  to 
require  both  the  home  office  address 
and  the  current  address/location  of  the 
portable  plant. 

(f)  Comment.  One  aggregate  company 
requested  14  days  lead  time,  in  lieu  of 
30  days  for  notifications  of  relocation  of 
portable  plants  and  other  notifications 
such  as  emission  testing  and  date  of 
construction  because  portable  plants 
have  trouble  anticipating  the  new 
location  30  days  in  advance. 

Response.  Notifications  of  relocations 
of  portable  plants  are  a  requirement  of 
individual  State  and  local  agencies.  For 
notifications  of  emission  testing,  these 
agencies  need  adequate  notice  so  that 
they  can  observe  opacity  and  emission 
testing.  Personnel  from  these  agencies 
have  stated  they  need  30  days  prior 
notice  to  adequately  plan  to  attend 
opacity  and  emission  testing.  The 
requirements  for  other  notifications 
have  decreased.  The  notification 
requirement  of  the  actual  date  of  initial 
startup  under  §  60.7(a)(2)  is  afready  15 
days  and  the  anticipated  date  of  initial 
startup  requirement  under  §  60.7(a)(2) 
has  already  been  waived  under  subpart 
OOO.  Therefore,  no  additional  changes 
in  notification  lead  times  have  been 
made  for  portable  plants. 

m.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  final  rulemaking. 
The  docket  is  a  dynamic  file,  since 
material  is  added  throughout  the 
rulemaking  process.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
dociunents  so  that  they  can  effectively 
participate  in  the  rulemaking  process 
and  (2)  to  serve  as  the  official  record  in 
case  of  judicial  review  (except  for 
interagency  review  materials  (section 
307(d)(7)(A)  of  the  Act)). 

B.  Clean  Air  Act  Procedural 
Requirements 

1.  The  effective  date  of  this  revised 
regulation  is  Jime  9, 1997.  Section 


111(b)(1)(B)  of  the  CAA  provides  that 
standards  of  performance  or  revisions 
thereof  become  effective  upon 
promulgation  and  apply  to  affected 
facilities  of  which  the  construction  or 
modification  was  commenced  after  the 
date  of  proposal.  June  27, 1996. 

2.  Administrator  Listing — Under 
section  111  of  the  Act.  establishment  of 
standards  of  performance  for 
nonmetallic  mineral  processing  plants 
was  preceded  by  the  Administrator'* 
determination  (40  CFR  60.16,  44  FR 
49222,  dated  August  21, 1979)  that  these 
sources  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

3.  External  Participation — In 
accordance  with  section  117  of  the  Act, 
publication  of  the  final  revisions  to  the 
NSPS  was  preceded  by  consultation 
with  a  national  trade  association 
composed  of  570  member  companies 
and  several  States. 

4.  Economic  Impact  Assessment — 
Section  317  of  the  Act  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  new  source 
standard  of  performance  promulgated 
under  section  111(b)  of  the  Act.  Today's 
final  amended  rule  is  for  clarifications 
and  minor  revisions  to  the  applicability, 
definitions,  test  methods  and 
procedures,  and  reporting  and 
recordkeeping  sections  of  the  regulation. 
No  additional  controls  or  other  costs  are 
being  incurred  as  a  result  of  these 
revisions.  The  final  amended  rule 
would  result  in  a  cost  savings  for  the 
industry  (reduction  of  certain  testing 
and  recordkeeping  and  reporting 
requirements)  and  the  EPA  and  State/ 
local  agencies  (reduction  in  staff  time 
needed  to  review  fewer  reports). 
Therefore,  no  economic  impact 
assessment  for  the  proposed  or  final 
revisions  to  the  rule  was  conducted. 

C.  Office  of  Management  and  Budget 
Reviews 

1.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  "information  collection 
request"  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1084.05) 
to  reflect  the  revised/reduced 
information  requirements  of  the  final 
revised  regulation  and  a  copy  may  be 
obtained  from  Sandy  Fanner,  OPPE 
Regulatory  Information  Division  (2136), 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
or  by  calling  (202)  260-2740. 

Under  the  existing  NSPS,  the  industry 
recordkeeping  and  reporting  burden  and 
costs  for  an  owner  or  operator  of  a  new 
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nonmetallic  mineral  processing  plant 
were  estimated  at  820  hours  and 
$27,060  for  the  first  year  of  operation. 
The  vast  majority  of  the  estimated  hours 
(670)  was  attributed  to  required  Method 
5  and  Method  9  performance  testing  of 
affected  facilities.  Under  the  final 
revised  NSPS,  a  1-hour  Method  9  test  is 
allowed  in  lieu  of  the  Method  5  test  for 
individual,  enclosed  storage  bins.  In 
addition,  the  duration  of  Method  9  tests 
for  fugitive  emission  sources  has  been 
reduced  from  3  hours  to  1  hour  if 
qualifying  conditions  are  met  as 
discussed  in  Section  n.3.3.d.  Also,  plant 
owners  or  operators  are  allowed  to 
submit  one  notification  of  actual  startup 
for  several  affected  facilities  in  a 
production  line  that  begin  o(>eration  the 
same  day,  in  lieu  of  multiple 
notifications  for  each  affected  facility. 
The  final  revised  NSPS  is  also  waiving 
the  General  Provisions  requirement  to 
submit  a  notification  of  anticipated 
startup  for  each  affected  facility. 
Therefore,  the  revised  annual  estimated 
industry  recordkeeping  and  reporting 
burden  and  costs  for  an  owner  or 
operator  of  a  new  nonmetallic  mineral 
processing  plant  are  480  hours  and 
$16,000,  the  majority  of  which  is  due  to 
performance  testing.  This  represents  an 
estimated  reduction  in  the  average 
armual  recordkeeping  and  reporting 
burden  of  340  hours  and  $11,000  per 
plant.  This  collection  of  information  is 
estimated  to  have  an  average  annual 
goverrmient  recordkeeping  and 
reporting  burden  of  320  hours  over  the 
first  3  years.  Burden  means  the  total 
time,  effort,  or  financial  resources 
exjjended  by  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


2.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  the  final  regulatory 
action  is  "significant"  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order  to 
prepare  a  regulatory  impact  analysis 
(RIA).  The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  final  revisions  to  the  NSPS  are 
"not  significant"  because  none  of  the 
above  criteria  are  triggered  by  the  final 
revisions.  The  final  amended  rule 
would  decrease  the  cost  of  complying 
with  the  revised  NSPS. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Maridates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
goverrunents,  or  to  the  private  sector,  of, 
in  the  aggregate,  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standard  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  standards. 

The  EPA  has  determined  that  today's 
action,  which  promulgates  revisions  and 
clarifications  to  the  existing  regulation, 
decreases  the  cost  of  compliance  with 
this  final  revised  regulation.  Also,  the 
final  revised  regulation  does  not  contain 


any  requirements  that  apply  to  State, 
local  or  tribal  governments.  Therefore, 
the  requirements  of  the  Unfunded 
Mandates  Act  do  not  apply  to  this  final 
action. 

E.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  requires  Federal 
agencies  to  give  special  consideration  to 
the  impact  of  regulations  on  small 
entities,  which  are  small  businesses, 
small  organizations,  and  small 
goverrunents.  The  major  purpose  of  the 
RFA  is  to  keep  paperwork  and 
regulatory  requirements  from  getting  out 
of  proportion  to  the  scale  of  the  entities 
being  regulated,  without  compromising 
the  objectives  of,  in  this  case,  the  Clean 
Air  Act. 

If  a  regulation  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
EPA  may  give  special  consideration  to 
those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regulation.  The  imj)act  of  this  regulation 
upon  small  businesses  was  analyzed  as 
part  of  the  economic  impact  analysis 
performed  for  the  proposed  standards 
for  the  nonmetallic  minerals  processing 
plants  (48  FR  39566,  August  31, 1983). 
As  a  result  of  this  analysis,  plants 
operating  at  small  capacities  were 
exempted  from  the  requirements  of  the 
standards.  Today's  final  revisions  to  the 
standards  do  not  affect  these  exempted 
small  plants;  that  is,  they  continue  to  be 
exempted  from  the  standards.  In 
addition,  the  main  thrust  of  the  final 
revisions  to  the  standards  is  a  reduction 
of  the  reporting  and  recordkeeping 
requirements  for  owners  and  operators 
of  ail  affected  facilities. 

Thus,  EPA  has  determined  that  it  is 
not  necessary  to  prepwre  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA), 
as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  pubUcation 
of  the  rule  in  today's  Federal  Register. 
This  final  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 
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List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nonmetallic  mineral  processing  plants. 
Reporting  and  recordkeeping 
requirements. 

Dated;  May  30, 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  60,  subpart  OOO 
is  amended  to  read  as  follows: 

PART  60— ST  A  N  D  A -;  OS  OF 
PEOc^pMAMCEFORNEW 

STATC  NiK^  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 


Qtinue 


Authority:  42  U.S.C  7401,  7411,  7412, 
7413,  7414,  7470-7479,  7501-7508,  7601, 
and  7602. 

2.  Section  60.670  is  amended  by 
revising  paragraphs  (a)  and  {d)(2),  and 
adding  paragraph  (f)  to  read  as  follows: 

§  60.670    Applicability  and  designation  of 
affected  facility. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2),  (b),  (c),  and  (d)  of  this 
section,  the  provisions  of  this  subpart 
are  applicable  to  the  following  affected 
facilities  in  fixed  or  portable 
normietallic  mineral  processing  plants: 
each  crusher,  grinding  mill,  screening 
operation,  bucket  elevator,  belt 
conveyor,  bagging  operation,  storage 
bin,  enclosed  truck  or  railcar  loading 
station.  Also,  crushers  and  grinding 
mills  at  hot  mix  asphah  facilities  that 
reduce  the  size  of  nonmetallic  minerals 
embedded  in  recycled  asphalt  pavement 


and  subsequent  affected  facilities  up  to, 
but  not  including,  the  Brst  storage  silo 
or  bin  are  subject  to  the  provisions  of 
this  subpart. 

(2)  The  provisions  of  this  subpart  do 
not  apply  to  the  following  operations: 
All  facilities  located  in  underground 
mines;  and  stand-alone  screening 
operations  at  plants  without  crushers  or 
grinding  mills. 

•  *        •        •        * 

(d)*  •  * 

(2)  An  owner  or  operator  complying 
with  paragraph  (d)(1)  of  this  section 
shall  submit  the  information  required  in 
§6G.676(a). 

*  *        »        •        • 

(f)  Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  Part  60 
that  apply  and  those  that  do  not  apply 
to  owners  and  operators  of  affected 
facilities  subject  to  this  subpart. 


Tabi£  1  .—Applicability  of  Subpart  A  To  Subpart  OOO 


Subpart  A  reference 


60.1,  Applicability  

60.2,  Definitions  

60.3,  Units  and  abbreviations 

60.4,  Address: 

(a) 

(b)  1 ; 

60.5,  Determination   of  construction  or 
modfication. 

60.6,  Review  of  plans  

60.7,  Notification  arxl  recordkeeping  

60.8,  Performance  tests 

60.9,  Availability  of  information 

60.10,  State  authority 

60.11,  Compliance  with  standards  arxJ 
maifrtenarKe  requirements. 

60.12,  Circumvention  

60.13,  Monrtonng  requirements  „ 

60.14,  Modification  

60.15,  Reconstruction  

60.16,  Priority  list  

60.17,  Incorporations  by  reference 

60.18,  General  control  device 

60.19,  General  notification  and  reporting 
requirements. 


Applies  to  Sub- 
part OOO 


Yes. 
Yes. 
Yes. 

Yes. 
Yes. 
Yes. 

Yes. 
Yes 

Yes 

Yes. 
Yes. 
Yes 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
hto.. 
Yes. 


Comment 


Except  in   (a)(2)  report  of  anticipated  date  of  initial  startup  is  not  required 

(§  60.676(h)). 
Except  in  (d),  after  30  days  notice  for  an  initally  scfieduled  performarx*  test,  any 

rescheduled  performance  test  requires  7  days  notice,  not  30  days  (§60  675(g)). 


Except  in  (b)  under  certain  conditions  (§§60.675  (c)(3)  and  (c)(4)),  f^thod  9  ob- 
sen/atKjn  may  be  reduced  fi^om  3  hours  to  1  hour.  Some  affected  facilrties  ex- 
empted from  Method  9  tests  (§  60.675(h)). 


Flares  will  not  be  used  to  comply  with  the  emission  limits. 


3.  Section  60.671  is  amended  by 
adding  in  alphabetical  order  the 
definitions  of  Wet  mining  operation  and 
Wet  screening  operation  to  read  as 
follows: 

§60.671    Definitions. 


Wet  mining  operation  means  a  mining 
or  dredging  operation  designed  and 
operated  to  extract  any  nonmetallic 
mineral  regulated  under  this  subpart 
from  deposits  existing  at  or  below  the 


water  table,  where  the  nonmetallic 
mineral  is  saturated  with  water. 

Wet  screening  operation  means  a 
screening  operation  at  a  nonmetallic 
mineral  processing  plant  which  removes 
unwanted  material  or  which  separates 
marketable  fines  from  the  product  by  a 
washing  process  which  is  designed  and 
operated  at  all  times  such  that  the 
product  is  saturated  with  water. 
•        *        •        *        • 

4.  Section  60.672  is  amended  by 
removing  the  word  "or"  and  adding  the 


word  "and"  after  paragraph  (a)(1);  by 
revising  paragraphs  (b)  and  (c);  and  by 
adding  paragraphs  (0,  (g),  and  (h)  to 
read  as  follows: 

S  60.672    Standard  for  particulate  matter. 

*         *         *         •         * 

(b)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup  as  required  under 
§60.11  of  this  part,  no  owner  or 
operator  subject  to  the  provisions  of  this 
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subpart  shall  cause  to  be  discharged  into 
the  atmosphere  from  any  transfer  point 
on  belt  conveyors  or  from  any  other 
affected  facility  any  fugitive  emissions 
which  exhibit  greater  than  10  percent 
opacity,  except  as  provided  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section. 

(c)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup  as  required  under 
§  60.11  of  this  part,  no  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  from  any  crusher,  at 
which  a  capture  system  is  not  used, 
fugitive  emissions  which  exhibit  greater 
than  15  percent  opacity. 
*        *        •        «        * 

(f)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup  as  required  under 

§  60.11  of  this  part,  no  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  from  any  baghouse 
that  controls  emissions  from  only  an 
individual,  enclosed  storage  bin,  stack 
emissions  which  exhibit  greater  than  7 
percent  opacity. 

(g)  Owners  or  operators  of  multiple 
storage  bins  with  combined  stack 
emissions  shall  comply  with  the 
emission  limits  in  paragraph  (a)(1)  and 
(a)(2)  of  this  section. 

(h)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup,  no  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  any  visible 
emissions  from: 

(1)  Wet  screening  operations  and 
subsequent  screening  operations,  bucket 
elevators,  and  belt  conveyors  that 
process  saturated  material  in  the 
production  line  up  to  the  next  crusher, 
grinding  mill  or  storage  bin. 

(2)  Screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  downstream  of  wet 
mining  operations,  where  such 
screening  operations,  bucket  elevators, 
and  belt  conveyors  process  saturated 
materials  up  to  the  first  crusher, 
grinding  mill,  or  storage  bin  in  the 
production  line. 

5.  Section  60.675  is  amended  by 
revising  paragraph  (b),  introductory  text, 
redesignating  paragraphs  (c) 
introductory  text,  (c)(1),  (c)(2),  and  (c)(3) 
as  paragraphs  (c)(1),  (c)(lKi).  (ii).  and 
(iii)  and  adding  new  paragraphs  (c)(2), 
(c)(3).  (c)(4),  (g),  and  (h)  to  read  as 
follows: 


§  60.675    Test  methods  and  procedures. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in 
§  60.672(a)  as  follows: 

•         *         •         •         * 

(c)*   *   • 

(2)  In  determining  compliance  with 
the  opacity  of  stack  emissions  from  any 
baghouse  that  controls  emissions  only 
from  an  individual  enclosed  storage  bin 
under  §  60.672(f)  of  this  subpart,  using 
Method  9,  the  duration  of  the  Method  9 
observations  shall  be  1  hour  (ten  6- 
minute  averages). 

(3)  When  determining  compliance 
with  the  fugitive  emissions  standard  for 
any  affected  facility  described  under 

§  60.672(b)  of  this  subpart,  the  duration 
of  the  Method  9  observations  may  be 
reduced  from  3  hours  (thirty  6-minute 
averages)  to  1  hour  (ten  6-minute 
averages)  only  if  the  following 
conditions  apply: 

(i)  There  are  no  individual  readings 
greater  than  10  percent  opacity;  and 

(ii)  There  are  no  more  Aan  3  readings 
of  10  percent  for  the  1-hour  period. 

(4)  When  determining  compliance 
with  the  fugitive  emissions  standard  for 
any  crusher  at  which  a  capture  system 
is  not  used  as  described  under 

§  60.672(c)  of  this  subpart,  the  duration 
of  the  Method  9  observations  may  be 
reduced  from  3  hours  (thirty  6-minute 
averages)  to  1  hour  (ten  6-minute 
averages)  only  if  the  following 
conditions  apply: 

(i)  There  are  no  individual  readings 
greater  than  15  percent  opacity;  and 

(ii)  There  are  no  more  than  3  readings 
of  15  percent  for  the  1-hour  period. 

(g)  ff,  after  30  days  notice  for  an 
initially  scheduled  performance  test, 
there  is  a  delay  (due  to  operational 
problems,  etc.)  in  conducting  any 
rescheduled  performance  test  required 
in  this  section,  the  owner  or  operator  of 
an  affected  facility  shall  submit  a  notice 
to  the  Administrator  at  least  7  days  prior 
to  any  rescheduled  performance  test. 

(h)  Initial  Method  9  performance  tests 
under  §  60.11  of  this  part  and  §  60.675 
of  this  subpart  are  not  required  for: 

(1)  wet  screening  operations  and 
suDsequent  screening  operations,  bucket 
elevators,  and  belt  conveyors  that 
process  saturated  material  in  the 
production  line  up  to.  but  not  including 
the  next  crusher,  grinding  mill  or 
storage  bin. 

(2)  screening  operations,  bucket 
elevators,  and  belt  conveyors  in  the 
production  line  downstream  of  wet 
mining  operations,  that  process 
saturated  materials  up  to  the  first 


crusher,  grinding  mill,  or  storage  bin  in 
the  production  line. 

6.  Section  60.676  is  amended  by 
removing  and  reserving  paragraph  (b); 
revising  paragraph  (f);  revising  and 
redesignating  paragraph  (g)  as  paragraph 
(j);  and  adding  new  paragraphs  (g),  (h) 
and  (i)  to  read  as  follows: 

§  60.676    Reporting  and  recordkeeping. 

***** 

(b)  (Removed  and  reserved.] 

*        •        •        •        • 

(f)  The  owner  or  operator  of  any 
affected  facility  shall  submit  written 
reports  of  the  results  of  all  performance 
tests  conducted  to  demonstrate 
compliance  with  the  standards  set  forth 
in  §  60.672  of  this  subpart,  including 
reports  of  opacity  observations  made 
using  Method  9  to  demonstrate 
compliance  with  §  60.672(b).  (c),  and  (f), 
and  reports  of  observations  using 
Method  22  to  demonstrate  compliance 
with  §  60.672(e). 

(g)  The  owner  or  operator  of  any 
screening  operation,  bucket  elevator,  or 
belt  conveyor  that  processes  saturated 
material  and  is  subject  to  §  60.672(h) 
and  subsequently  processes  unsaturated 
materials,  shall  submit  a  report  of  this 
change  within  30  days  following  such 
change.  This  screening  operation, 
bucket  elevator,  or  belt  conveyor  is  then 
subject  to  the  10  percent  opacity  limit 
in  §  60.672(b)  and  the  emission  test 
requirements  of  §  60.11  and  this 
subpart.  Likewise  a  screening  operation, 
bucket  elevator,  or  belt  conveyor  that 
processes  unsaturated  material  but 
subsequently  processes  satiirated 
material  shall  submit  a  report  of  this 
change  within  30  days  following  such 
change.  This  screening  operation, 
bucket  elevator,  or  belt  conveyor  is  then 
subject  to  the  no  visible  emission  limit 
in  §  60.672(h). 

(h)  The  subpart  A  requirement  under 
§  60.7(a)(2)  for  notification  of  the 
anticipated  date  of  initial  startup  of  an 
affected  facility  shall  be  waived  for 
owners  or  operators  of  affected  facilities 
regulated  under  this  subpart. 

(i)  A  notification  of  the  actual  date  of 
initial  startup  of  each  affected  facility 
shall  be  submitted  to  the  Administrator. 

(1)  For  a  combination  of  affected 
facilities  in  a  production  line  that  begin 
actual  initial  startup  on  the  same  day,  a 
single  notification  of  startup  may  be 
submitted  by  the  owner  or  operator  to 
the  Administrator.  The  notification  shall 
be  postmarked  within  15  days  after  such 
date  and  shall  include  a  description  of 
each  affected  facility,  equipment 
manufacturer,  and  serial  number  of  the 
equipment,  if  available. 
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(2)  For  portable  aggregate  processing 
plants,  the  notification  of  the  actual  date 
of  initial  startup  shall  include  both  the 
home  office  and  the  current  address  or 
location  of  the  portable  plant. 

(j)  The  requirements  of  this  section 
remain  in  force  until  and  unless  the 
Agency,  in  delegating  enforcement 
authority  to  a  State  under  section  111(c) 
of  the  Act,  approves  reporting 
requirements  or  an  alternative  means  of 
compliance  surveillance  adopted  by 
such  States.  In  that  event,  affected 
facilities  within  the  State  will  be 
relieved  of  the  obligation  to  comply 
with  the  reporting  requirements  of  this 
section,  provided  that  they  comply  with 
requirements  established  by  the  State. 

(FR  Doc.  97-14856  Filed  6-6-97;  8:45  ami 
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ENV'RONMFNTAL  PROTECTION 

AGr'vC- 

40  CFR  Part  63 
[AD-FRL-5836-81 

Na!   •"s  E:T,;siior,  Siandardsfor 
HazDcious  Air  Pollutants;  Final 
Sta'  OH  ds  for  Hazardous  Air  Pollutant 
Em  ss  ons  From  Wood  Furniture 

Manufacturing  ~D^?a'ions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  On  December  7.  1995  (60  FR 
62930).  the  EPA  promulgated  National 
Emission  Standards  for  Hazardous  Air 
Pollutants;  Final  Standards  for 
Hazardous  Air  Pollutant  Emissions  from 
Wood  Fumitiue  Manufacturing 
Operations  imder  section  112  of  the 
Clean  Air  Act  (CAA),  42  U.S.C.  7412. 
The  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
requires  existing  and  new  major  sources 
to  control  emissions  using  maximum 
achievable  control  technology  (MACT) 
to  control  hazardous  air  pollutants.  This 
action  revises  the  definition  of  wood 
furniture  component  in  the  NESHAP  to 
exclude  foam  seat  cushions  not  made  at 
a  wood  furniture  manufacturing  facility 
from  this  definition.  The  revisions 
clarify  the  applicability  of  the  final  rule 
to  eliminate  potential  overlapping 
requirements  with  other  NESHAP. 
DATES:  The  direct  final  rule  will  be 
effective  August  8,  1997  unless 
significant  adverse  comments  are 
received  by  July  9,  1997.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate. 


if  possible)  on  the  proposed  changes  to 
the  NESHAP  to:  Air  and  Radiation 
Docket  and  Informadon  Center  (6102), 
Attention,  Docket  No.  A-93-10,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
If  a  public  hearing  is  held,  it  will  be 
held  at  the  EPA's  Office  of 
Administration  Auditorixmi,  Research 
Triangle  Park,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr. 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Mr.  Robert  Marshall, 
Manufacturing  Branch,  Office  of 
Compliance,  (2223A),  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460; 
telephone  (202)  564-7021. 

SUPPLEMENTARY  INFORMATKM: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
facilities  that  are  engaged,  either  in  part 
or  in  whole,  in  wood  fumitvue 
manufacturing  operations  and  that  are 
major  sources  as  defined  in  40  CFR  Part 
63,  subpart  A,  section  63.2.  Regulated 
categories  include: 


Category 


Industry 


Examples  of  regulated  entities 


Facilities  which  are  manor 
sources  of  hazardous  air  pol- 
lutants and  manufacture  wood 
furniture    or    wood    lumfture 

'    components. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  EPA  is 
now  aware  potentially  could  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  (company,  business, 
organization,  etc.]  is^regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  section 
63.800  of  the  NESHAP  for  Wood 
Furniture  Manufacturing  Operations 
that  was  promulgated  in  the  Federal 
Register  on  December  7,  1995  (60  FR 
62930)  and  codified  at  40  CFR  part  63, 
subpart  JJ.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  Mr.  Robert 
Marshall  at  the  address  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 


Any  significant  and  timely  adverse 
comments  received  on  any  portion  of 
this  direct  final  rule  will  be  addressed 
in  a  subsequent  final  rule  based  on  the 
proposed  rule  contained  in  the 
Proposed  Rules  Section  of  this  Federal 
Register  that  is  identical  to  this  direct 
final  rule.  If  no  significant  and  timely 
adverse  comments  are  received  on  this 
direct  final  rule,  then  the  direct  final 
rule  will  become  effective  August  8, 
1997  and  no  further  action  will  be  taken 
on  the  parallel  proposal  published 
today. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background 

n.  Summary  of  and  Ration&le  for  Rule 

Changes 
m.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Regulatory  Flexibility  \ct 

E.  Regulatory  Review 

F.  Unfunded  Mandates  Act 

C.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Background 

On  December  7,  1995  (60  FR  62930), 
the  EPA  promulgated  the  NESHAP  for 
Wood  Furniture  Manufacturing 
Operations.  These  standards  were 
codified  as  subpart  JJ  in  40  CFR  part  63. 
These  standards  established  emission 
limits  for,  among  other  things,  coating 
and  gluing  of  wood  fumitiu^  and  wood 
furniture  components.  Wood  furniture 
components  were  defined  to  include 
"seat  cushions,"  some  of  which  are 
made  of  foam  and  are  manufactured  and 
glued  to  the  wood  fumitiu^  at  the  wood 
furniture  manufacturing  facility.  Others 
are  manufactured  off-site  at  a  foam 
fabrication  facility,  and  provided  to  uie 
wood  furniture  manufectiuing  facility  to 
include  with  the  final  wood  fiimiture 
product. 

This  action  clarifies  the  applicability 
of  the  final  rule  by  revising  the 
definition  of  "wood  furniture 
component"  to  exclude  from  this 
definition,  seat  cushions  manufactured 
and  fabricated  at  a  facility  that  does  not 
engage  in  any  other  wood  furniture  or 
wood  furniture  component 
manufacturing  operations.  The 
manufactiu«  of  these  foam  seat  cushions 
will  be  subject  to  a  different  NESHAP  as 
discussed  in  more  detail  below. 

n.  Summary  of  and  Rationale  for  Rule 
Changes 

The  EPA  has  revised  the  definition  of 
"wood  furniture  component"  in  the 
Wood  Furniture  Manufacturing 
NESHAP  to  exclude  foam  seat  cushions 
not  made  at  a  wood  furniture 
manufacturing  facility  from  this 
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deHnition.  The  following  is  the  revised 
definition  for  wood  furniture 
comf)onent: 

Wood  furniture  component  means  any 
part  that  is  used  in  the  manufacture  of 
wood  furniture.  Examples  include,  but 
are  not  limited  to,  drawer  sides,  cabinet 
doors,  seat  cushions,  and  laminated 
tops.  However,  foam  seat  cushions 
manufactured  and  fabricated  at  a  facility 
that  does  not  engage  in  any  other  wood 
furniture  or  wood  furniture  component 
manufacturing  operation  are  excluded 
from  this  definition. 

The  EPA  is  currently  developing  a 
separate  NESHAP  for  foam  fabricators 
which  will  cover  facilities  that 
manufacture  foam  seat  cushions  at  foam 
fabricating  plants  for  a  variety  of 
industries,  including  wood  furniture 
manufacturers.  To  avoid  duplicative 
requirements  for  such  facilities,  these 
foam  seat  cushions  are  no  longer 
covered  by  this  subpart.  This  will 
ensure  that  these  facilities  would  not  be 
subject  to  one  set  of  requirements  for 
seat  cushions  sold  to  the  wood  furniture 
industry  and  a  different  set  of 
requirements  for  seat  cushions  sold  to 
other  industries.  However,  wood 
furniture  manufacturing  facilities  that 
manufacture  their  foam  seat  cushions 
on-site  or  perform  other  upholstery 
operations  still  will  be  suD|sdt  to  the 
emission  limits  for  the  application  of 
contact  adhesives  included  k\  this 
subpart. 

III.  Administrative  Requirements 

A.  Docket 

Docket  A-93-10  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to,  or  otherwise  considered 
by,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  to  readily 
identify  and  locate  documents  to  enable 
them  to  participate  effectively  in  the 
rulemaking  process.  The  contents  of  the 
docket  serves  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (§  307(d)(7)(A)  of  the 
CAA.  42  U.S.C.  7607(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  contained  in 
these  amendments  to  the  final  rule. 
Therefore,  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  is  not 
required. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  is  required  to  determine  whether  a 


regulation  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis.  The 
Executive  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  prodlictivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order. 

D.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  for  this  final  rule.    * 
EPA  has  also  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  makes  clarifying 
amendments  to  the  Wood  Furniture 
Manufacturing  Operations  NESHAP, 
including  applicability  and  definitions. 
These  amendments  will  not  place  any 
additional  requirements  on  any  entity 
affected  by  this  rule,  including  small 
entities.  Therefore,  these  amendments 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

£.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  CAA,  42  U.S.C. 
7412(d)(6)  and  7412(f)(2),  this  regulation 
will  be  reviewed  within  8  years  of  th^ 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  recordkeeping  and  reporting 
requirements. 

F.  Unfunded  Mandates  Act 

The  economic  impact  analysis 
performed  for  the  original  rule  showed 
that  the  economic  impacts  from 


implementation  of  the  promulgated 
standards  would  not  be  "significant"  as 
defined  in  Executive  Order  12866.  No 
changes  are  being  made  in  these 
amendments  that  would  increase  the 
economic  impacts.  The  EPA  prepared 
the  following  statement  of  the  impact  of 
the  original  rule  in  response  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act. 

There  are  no  Federal  funds  available 
to  assist  State,  local,  and  Tribal 
governments  in  meeting  these  costs. 
There  are  important  benefits  from 
volatile  organic  compounds  and 
hazardous  air  pollutant  emission 
reductions  because  these  compounds 
have  significant  adverse  impacts  on 
human  health  and  welfare  and  on  the 
environment.  The  rule  does  not  have 
any  disproportionate  budgetary  effects 
on  any  particular  region  of  the  nation, 
State,  local,  or  Tribal  government,  or 
urban,  rural,  or  other  type  of 
community.  On  the  contrary,  the  rule 
will  result  in  only  a  minimal  increase  in 
the  average  product  rates  (less  than  1 
percent).  Moreover,  the  rule  will  not 
have  a  material  effect  on  the  national 
economy. 

Throughout  the  regulatory  negotiation 
process  prior  to  issuing  the  final  rule  on 
December  7,  1995,  the  EPA  provided 
numerous  opportunities  for 
consultations  with  interested  parties 
(e.g.,  public  comment  period; 
opportunity  for  a  public  hearing  [none 
was  requested);  meetings  with  industry, 
trade  associations.  State  and  local  air 
pollution  control  agency 
representatives,  environmental  groups. 
State,  local,  and  Tribal  governments, 
and  concerned  citizens).  Although  small 
governments  are  not  significantly  or 
uniquely  affected  by  this  rule,  these 
procedures,  as  well  as  additional  public 
conferences  and  meetings,  gave  small 
govenunents  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 
information,  education,  and  advice  on 
compliance. 

Prior  to  the  promulgation  of  the  rule 
in  1995,  the  EPA  considered  several 
regulatory  options.  The  final  rule 
represents  the  least  costly  and  least 
burdensome  alternatives  currently 
available  for  achieving  the  objectives  of 
section  112  of  the  CAA.  All  of  the 
regulatory  options  selected  are  based  on 
pollution  prevention  measures.  Finally, 
after  careful  consideration  of  the  costs, 
the  environmental  impacts,  and  the 
comments,  the  EPA  decided  that  the 
MACT  floor  was  the  appropriate  level  of 
control  for  this  regulation. 
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G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA), 
as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Wood 
furniture  manufactiuing. 

Dated:  May  30, 1997. 
Carol  M.  Bronvner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART63—  iMf  nOED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  42  VSC7A01,etseq. 


Subpart  J  J     ha: 

StanaMr:Js  '■■  '  /«^ 
M3  Uif-jcturmg  C; 


Emissions 
umiture 
^ons 


2.  §63.801  is  amended  by  revising  the 
definition  for  "wood  furniture 
component"  to  read  as  follows: 

§63.801    Deflnitions. 

***** 

Wood  furniture  component  means  any 
part  that  is  used  in  the  manufacture  of 
wood  furniture.  Examples  include,  but 
are  not  limited  to,  drawer  sides,  cabinet 
doors,  seat  cushions,  and  laminated 
tops.  However,  foam  seat  cushions 
manufactured  and  fabricated  at  a  faciUty 
that  does  not  engage  in  any  other  wood 
furniture  or  wood  furniture  component 
manufacturing  operation  are  excluded 
from  this  definition. 
***** 

[PR  Doc.  97-14988  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  RSPA-e7-2133  (HM-22S)] 

Petitions  for  Reconsideration  of 
Interim  Final  Rule:  Cargo  Tank  Motor 
Vehicles  in  Liquefied  Compressed  Gas 
Service 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Deferral  of  decision  on  petitions 
for  reconsideration  of  interim  final  rule; 
notice  of  meeting. 

SUMMARY:  RSPA  is  deferring  action  on  a 
decision  with  respect  to  two  petitions 
for  reconsideration  of  the  interim  final 
rule  issued  in  RSPA  Docket  HM-225  on 
February  19,  1997,  regarding  cargo  tank 
motor  vehicles  in  Uquefied  compressed 
gas  service,  imtil  the  agency  issues  a 
final  rule  in  that  docket.  Specifically, 
the  petitions  for  reconsideration  raise 
issues  identical  to  those  raised  by 
commenters  to  the  interim  final  rule. 
RSPA  is  deferring  action  on  the 
petitions  for  reconsideration  in  order  to 
avoid  prejudging  issues  that  are  more 
appropriate  for  resolution  in  the  final 
rule.  RSPA  will  address  the  issues 
raised  by  petitioners  and  commenters  in 
a  final  rule,  which  it  intends  to  issue 
prior  to  August  15, 1997,  the  expiration 
date  of  the  interim  final  rule. 

RSPA  is  also  holding  a  public  meeting 
on  June  23, 1997,  in  Washington,  DC,  at 
the  request  of  several  interested  parties, 
to  discuss  the  interim  final  rule 
requirements  and  long-term  solutions  to 
the  cargo  tank  emergency  discharge 
control  system  issue. 

DATES:  The  public  meeting  will  be  held 
on  June  23, 1997,  from  9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation 
(Room  2230,  Nassif  Building),  400  7th 
Street,  S.W.,  Washington.  D.C.  20590- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Machado,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington  D.C.  20590-0001, 
telephone  202-366-^400. 


SUPPLEMENTARY  INFORMATION:  On 
February  19, 1997,  RSPA  published  an 
emergency  interim  final  rule  (IFR)  in 
RSPA  Docket  HM-225  (62  FR  7638,  Feb. 
19. 1997).  The  IFR  amended  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180,  to  specify 
the  conditions  under  which  certain 
cargo  tank  motor  vehicles  may  continue 
to  be  used  on  an  interim  basis,  even  if 
not  equipped  with  emergency  discharge 
control  systems  required  by  the  HMR. 
The  IFR  specifically  addresses  MC  330, 
MC  331  and  certain  non-specification 
cargo  tank  motor  vehicles  used  to 
deliver  propane  and  other  Uquefied 
compressed  gases. 

The  IFR  was  issued  after  the 
discovery  of  a  safety  deficiency  affecting 
many  of  the  cargo  tank  motor  vehicles 
at  issue  and  RSPA's  denial  of  two 
emergency  petitions  for  exemption  from 
the  HMR's  emergency  discharge  control 
requirements.  The  WR  was  intended  as 
an  alternative  means  of  compliance  with 
the  HMR  requirements.  The  intended 
effect  of  the  IFR  was  to  ensure,  on  an 
interim  basis,  an  acceptable  level  of 
safety  for  delivery  of  liquefied 
compressed  gases  while  a  permanent 
solution  to  the  problem  was  developed 
and  implemented. 

In  the  IFR.  RSPA  gave  notice  of  a 
public  meeting  and  two  public 
workshops  scheduled  to  gather 
information  and  allow  comment  on  the 
IFR  requirements.  In  the  IFR,  RSPA  also 
solicited  comments  and  data  on  the 
costs  and  effectiveness  of  alternative 
means  of  achieving  a  level  of  safety  for 
the  long  term  comparable  to  that 
provided  by  the  current  HMR 
requirements.  Also,  RSPA  solicited 
comments  on  the  costs  and  benefits  of 
the  interim  measures  adopted  under  the 
IFR.  During  the  comment  period,  which 
closed  on  April  21,  1997,  RSPA  received 
over  40  comments  from  industry. 

Also,  on  March  21. 1997.  RSPA 
received  a  petition  for  reconsideration 
of  the  IFR  from  the  National  Propane 
Gas  Association,  on  behalf  of  its 
members,  and  a  petition  for 
reconsideration  jointly  filed  by 
Ferrellgas,  L.P.,  Suburban  Propane,  L.P., 
AmeriGas  Propane,  L.P.,  Agway 
Petroleum  Corporation  and  Cornerstone 
I*ropane  Partners.  LP.  Petitioners 
specifically  request  that  RSPA 
reconsider  the  additional  attendance 
requirement,  which  they  believe 
effectively  mandates  that  two  or  more 
attendants  travel  to  and  be  present 
during  the  unloading  of  propane  gas 
from  a  cargo  tank  motor  vehicle.  They 
assert  that  the  high  cost  of  compliance 
with  the  additional  requirement  is  not 
supported  by  the  safety  record  for 
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propane  gas  delivery,  and  they  provided 
some  cost  and  safety  data  to  support 
their  views.  A  signiBcant  number  of 
commenters  to  the  IFR  also  raised 
identical  issues,  and  several  provided 
cost  and  safety  data.  These  same  issues 
were  among  the  topics  raised  by 
participants  in  the  public  meeting  and 
the  two  public  workshops. 

RSPA  did  not  respond  to  the  petitions 
for  reconsideration  prior  to  the  close  of 
the  comment  period  in  order  not  to 
prejudge  the  additional  attendance 
requirement  issue  before  all  interested 
parties  had  an  opportunity  to  comment 
on  the  IFR  requirements.  Because  of  the 
fast-approaching  expiration  date  of  the 
IFR,  the  need  to  take  further  regulatory 
action  to  ensure  an  acceptable  level  of 
safety  is  maintained  during  the  delivery 
of  liqueGed  compressed  gases,  and  the 
identical  nature  of  the  issues  raised  by 
petitioners  and  commenters  alike,  RSPA 
finds  that  it  is  impracticable  to  issue  a 
decision  on  the  petitions  for 
reconsideration  prior  to  issuance  of  a 
final  rule  in  RSPA  docket  HM-225. 
Consequently,  RSPA  will  address  the 
issues  raised  by  petitioners  and 
commenters  regarding  the  IFR 
requirements  in  a  final  rule  that  it 
intends  to  issue  prior  to  the  expiration 
date  of  the  IFR.  Shortly  thereafter,  RSPA 
intends  to  issue  a  notice  of  proposed 
rulemaidng  to  address  broader  issues 
raised  during  the  course  of  this 
rulemaking,  including  the 
"unobstructed  view"  requirement  in  49 
CFR  177.834(1)  and  the  need  for  hose 
maintenance  requirements. 

RSPA  is  issuing  this  document  in 
accordance  with  49  CFR  106.37(b). 

Issued  in  Washington,  DC  on  June  3, 1997. 
Alan  I.  Rsberta, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  97-14900  Filed  6-6-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 


licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades}  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  June  9. 1997. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  May  21, 1997,  and 
released  May  30, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
EXZ.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

R^dio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDE01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154.  as  amended. 

$73,202    [Amenctod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  295A  and  adding 
Channel  293C1  at  La  Junta,  and  by 
removing  Channel  276C2  and  adding 
Channel  276C1  at  Limon. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  226C3  and  adding 
Channel  226A  at  Warrenton. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  249A  and  adding 
Channel  249C3  at  Ottumwa. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  224C2  at  Albion. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  265C2 
and  adding  Channel  265C3  at  Sulphur. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Dakota,  is 


amended  by  removing  Channel  244C1 
and  adding  Channel  244C2  at  Hot 
Springs. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  232A  and  adding 
Channel  232C2  at  Comanche,  and  by 
removing  Channel  257C3  and  adding 
Channel  257C2  at  Linden. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Charmel  271A 
and  adding  Channel  271C3  at  Elma,  and 
by  removing  Channel  270C3  and  adding 
Channel  270C2  at  Medical  Lake. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  288A  and  adding 
Channel  288C3  at  Laramie. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  97-14800  Filed  6-6-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-117;  Amdt  195-S7] 

RIN  2137-AC87 

Low-Stress  Hazardous  Liquid 
Pipelines  Serving  Plants  and  Terminals 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  final  rule  excludes  from 
RSPA's  safety  regulations  for  hazardous 
liquid  '  pipelines  (1)  low-stress 
pipelines  ^  regulated  for  safety  by  the 
U.S.  Coast  Guard;  and  (2)  low-stress 
pipelines  less  than  1  mile  long  that 
serve  certain  plants  and  transportation 
terminals  without  crossing  an  offshore 
area  or  a  waterway  currently  used  for 
commercial  navigation.  RSPA 
previously  stayed  enforcement  of  the 
regulations  against  these  pip)elines  to 
mitigate  compliance  difficulties  that  did 
not  appear  warranted  by  risk.  The  rule 
change  conforms  the  regulations  with 
this  enforcement  policy. 
DATES:  This  direct  final  rule  is  effective 
October  7,  1997.  If  RSPA  does  not 
receive  any  adverse  comment  or  notice 


■  "Hazardous  liquid"  meaiu  petroleum, 
petroleum  products,  or  anhydrous  ammonia. 

'"Low-stress  pipeline"  means  a  hazardous  liquid 
pipeline  that  is  operated  in  its  entirety  at  a  stress 
level  of  20  percent  or  less  of  the  specified  minimum 
yield  strength  (SMYS)  of  the  line  pipe. 
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of  intent  to  file  an  adverse  comment  by 
August  8,  1997  the  rule  will  become 
effective  on  the  date  specified.  RSPA 
will  issue  a  subsequent  notice  in  the 
Federal  Register  by  September  8, 1997 
after  the  close  of  the  comment  period  to 
confirm  that  fact  and  reiterate  the 
effective  date.  If  an  adverse  comment  or 
notice  of  intent  to  file  an  adverse 
comment  is  received,  RSPA  will  issue  a 
timely  notice  in  the  Federal  Register  to 
confirm  that  fact  and  RSPA  would 
withdraw  the  direct  final  rule  in  whole 
or  in  part.  RSPA  may  then  incorporate 
the  adverse  comment  into  a  subsequent 
direct  final  rule  or  may  publish  a  notice 
of  proposed  rulemaking. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  Room 
8421,  Research  and  Special  Programs 
Administration,  U.  S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Identify  the 
docket  and  notice  number  stated  in  the 
heading  of  this  notice.  All  comments 
and  docketed  material  will  be  available 
for  inspection  and  copying  in  Room 
8421  between  8:30  a.m.  and  5  p.m.  each 
business  dav 

FOR  FURTHER  Nf    «MATTON  CONTACT:  L 
M.  Furrow,  (202)366-4559,  regarding 
the  subject  matter  of  this  notice.  Contact 
the  Dockets  Unit,  (202)  366-5046,  for 
copies  of  this  notice  or  other  material  in 
the  docket 


SUPPtEMrN-'fti 


MATION: 


I.  Background 

When  RSPA's  safety  regulations  for 
hazardous  liquid  pipelines  (49  CFR  part 
195)  were  first  published,  the 
regulations  did  not  apply  to  low-stress 
pipelines  (34  FR  15473,  Oct.  4,  1969). 
Because  of  their  generally  low  operating 
pressures,  low-stress  hazardous  liquid 
pipelines  were  thought  to  pose  Uttle  risk 
to  public  safety. 

In  recent  years,  however,  during  a 
time  of  increased  environmental 
awareness,  critical  accidents  involving 
low-stress  pipelines  led  Congress  to 
restrict  DOT's  discretion  to  except  these 
lines  fi^m  regulation.  The  most 
prominent  accident  was  the  January 
1990  spill  of  approximately  500,(M)0 
gallons  of  heating  oil  from  an 
underwater  Exxon  pipeline  into  the 
Arthur  Kill,  a  navigable  waterway  that 
separates  Staten  Island  ftx)m  New  Jersey. 
Three  years  earlier,  a  5,000-gallon  spill 
of  jet  fuel  on  the  Kinley  pipeline  in  Iowa 
threatened  the  Missouri  River.  Both 
pipelines  would  have  been  covered  by 
part  195  had  there  not  been  the  low- 
stress  exception.  So,  in  an  amendment 
to  the  pipeline  safety  laws.  Congress 
directed  the  Secretary  of  Transportation 
not  to  provide  an  exception  from 


regulation  for  a  hazardous  Uquid 
pipeline  facility  only  because  the 
facility  operates  at  low  internal  stress 
(49  U.S.C.  60102(k)). 

In  response  to  this  change  in  the  law, 
RSPA  extended  the  part  195  regulations 
to  cover  certain  low-stress  pipelines  of 
higher  risk  (Docket  No.  PS-117;  59  FR 
35465,  July  12, 1994).  Except  for 
onshore  rural  gathering  lines  and 
gravity-powered  lines,  the  following 
categories  of  low-stress  pipelines  were 
brought  under  the  regulations:  Pipelines 
that  transport  highly  volatile  liquids, 
pipelines  located  onshore  and  outside 
rural  areas,  pipelines  located  offshore, 
and  pipelines  located  in  waterways  that 
are  currently  used  for  commercial 
navigation  (§  195.1(b)(3)).  Because  the 
rulemaking  record  showed  that  many 
low-stress  pipelines  probably  were  not 
operated  and  maintained  consistent 
with  part  195  requirements,  operators 
were  allowed  to  delay  compliance  of 
their  existing  lines  imtil  July  12, 1996 
(§  195.1(c)). 

n.  Interfaciyty  Transfer  Lines 

A.  Description 

The  largest  proportion  of  low-stress 
pipelines  brought  under  part  195 
consisted  of  interfacility  transfer  lines 
(about  two-thirds  of  the  pipelines  and 
one-third  of  the  overall  mileage).  The 
remainder  included  trunk  lines  and 
certain  gathering  lines. 

Interfacility  transfer  lines  move 
hazardous  Uquids  locally  between 
facilities  such  as  truck,  rail,  and  vessel 
transportation  terminals,  manufacturing 
plants,  petrochemical  plants,  and  oil 
refineries,  or  between  these  facilities 
and  associated  storage  or  long-distance 
pipeline  transportation.'  The  fines 
usually  are  short,  averaging  about  a  mile 
in  length.  Typically  they  are  op)erated  in 
association  with  odier  transfer  piping  on 
the  grounds  of  the  plants  and  terminals 
they  serve.  However,  some  interfaciUty 
transfer  lines  that  deliver  hazardous 
liquids  to  plants  or  terminals  from  long- 
distance pifralines  may  be  operated  by 
the  long-distance  pipeline  operators. 

B.  Related  Federal  Regulations 

Segments  of  interfaciUty  transfer  lines 
located  on  the  grounds  of  industrial 
plants  and  transportation  terminals  are 
subject  to  the  Process  Safety 
Management  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  (29  CFR 


1910.119).  These  regulations,  which 
involve  hazard  analysis  and  control, 
operating  and  maintenance  procedures, 
and  personnel  training,  are  intended  to 
reduce  the  risk  of  fires  and  explosions 
caused  by  the  escape  of  hazardous 
chemicals  from  facility  processes. 

Although  on-grounos  segments  of 
interfacility  transfer  lines  generally  are 
excepted  from  part  195  (§  195.1(b)  (6) 
and  [7]]*  the  on-grounds  segment  and 
regulated  off-grounds  segment  of  a  line 
function  together  as  a  unit.  Thus, 
OSHA's  Process  Safety  Management 
regulations,  though  applicable  only  to 
on-grounds  segments,  affect  the 
op)eration  of  ofi-grounds  segments.  And, 
similarly,  compliance  with  part  195  for 
off-grounds  segments  affects  operation 
of  the  unregulated  on-grounds  segments. 

In  addition,  transfer  lines  between 
vessels  and  marine  transportation- 
related  facilities  are  subject  to  safety 
regulations  of  the  U.S.  Coast  Guard  (33 
CFR  parts  154  and  156).  The  Coast 
Guard  applies  these  regulations  to 
transfers  of  hazardous  liquid  from  the 
dock  loading  arm  or  manifold  up  to  the 
first  valve  after  the  line  enters  the  Spill 
Prevention  Control  and  Countermeasure 
(SPCC)  containment  or  secondary 
containment  if  the  facilities  are  not 
protected  by  SPCC  plans. 

C.  Compliance  Difficulties  and  Risk 

Information  we  received  in  response 
to  Notice  1  of  Docket  PS-117  (55  FR 
45822,  Oct.  31,  1990)  showed  that 
bringing  interfacility  transfer  lines  into 
full  compliance  with  part  195  would  be 
difficult  for  many  operators.  The 
primary  difficulty  is  that  their  lines  are 
not  installed  and  operated  on  the  basis 
of  Part  195  standards.  For  example, 
considering  the  short  length  and  low 
operating  stress  of  the  lines,  additional 
pipe  wall  thickness  is  often  used  instead 
of  cathodic  protection  to  resist  expected 
corrosion.  But,  regardless  of  this  feature, 
under  part  195,  cathodic  protection 
systems  would  have  to  be  developed 
and  installed  as  required.  Other  part  195 
requirements  that  may  not  bring 
commensurate  benefits  for  short,  low- 
stress  transfer  lines  involve 
modification  of  operations  and 
maintenance  manuals,  installation  of 
pressure  control  equipment,  and 
establishment  of  programs  to  carry  out 
drug  and  alcohol  rules  under  49  CFR 
part  199.  Also,  operating  personnel 
would  have  to  be  trained  to  carry  out 
part  195  requirements. 


^  The  intertacility  transfer  line*  did  not  include 
piping  that  connect  high-stress  pipelines  with  surge 
tanks  located  at  plants  and  terminals.  This  piping 
was  already  subject  to  the  part  19S  regulatiotu  as 
part  of  the  pipeline  systems  for  which  the  tanks 
relieve  surges. 


'Segments  of  intertKility  transfer  lines  on  plant 
or  terminal  grounds  are  subject  to  p>art  195  if  the 
segment  connects  a  regulated  pipeline  (including 
off-grounds  segments  of  interfacility  transfer  lines) 
to  a  surge  tank  or  other  device  necessary  to  control 
the  operating  pressure  of  the  regulated  pipeline. 
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After  publication  of  the  Final  Rule  in 
Docket  PS-117.  we  learned  about 
another  signiRcant  compliance 
difficulty.  Transfer  line  operators  and 
their  representatives  said  that  coping 
with  the  separate  federal  regulatory 
regimes  of  RSPA,  OSHA,  and  the  Coast 
Guard  over  transfer  lines  was  a  strain  on 
resources.  As  explained  above,  OSHA's 
Process  Safety  Management  regulations 
and  RSPA's  Part  195  standards  have  an 
overlapping  effect  on  operation  of 
interfacility  transfer  lines.  This  overlap 
results  in  analogous  administrative  costs 
for  records,  procedures,  and  manuals. 
Worse  yet  it  creates  opportunities  for 
mistakes  when  operating  personnel 
have  to  meet  different  requirements 
with  similar  objectives. 

For  transfers  between  vessels  and 
marine  transportation-related  facilities, 
the  Coast  Guard  safety  regulations 
compound  the  RSPA-OSHA  overlap 
problem.  Moreover,  application  of  part 
195  to  these  marine  terminal  transfer 
lines  duplicates  agency  efforts  within 
DOT.  It  also  leaves  the  industry 
uncertain  which  DOT  safety  standards 
apply  to  particular  facilities.  So  the 
upshot  of  these  sef>arate  regulatory 
regimes  of  RSPA.  OSHA,  and  the  Coast 
Guard  is  not  only  the  added  costs  of 
meeting  separate  requirements  directed 
at  similar  safety  objectives,  but  also 
possible  confusion  of  operating 
personnel. 

The  low-stress  pipeline  regulations 
also  present  RSPA  and  its  cooperating 
State  agencies  with  related  compliance 
difficulties.  Carrying  out  adequate 
compliance  inspections  on  interfacility 
transfer  lines  would  require  a  significant 
increase  in  resources.  We  estimate  that 
about  11.000  miles  of  low-stress 
pipeUnes  are  now  under  part  195.  with 
over  a  third  of  the  mileage  composed  of 
short  interfacility  transfer  lines.  Just  the 
job  of  Hnding  and  educating  the  many 
operators  of  these  short  lines  would 
likely  be  a  major,  protracted  effort. 

We  weighea  these  industry  and 
government  compliance  difficulties 
against  the  need  for  risk  reduction  on 
low-stress  interfacility  transfer  lines. 
Our  conclusion:  The  potential  benefits 
of  complying  with  part  195  do  not 
justify  the  compliance  difficulties  if  the 
line  is  short  and  does  not  cross  an 
offshore  area  or  a  commercially 
navigable  waterway,  or  if  the  line  is 
regulated  by  the  Coast  Guard.  There 
were  several  reasons  for  this  decision. 
First.  RSPA's  pipeline  safety  data  do  not 
show  that  short  interfacility  transfer 
lines  have  been  a  source  of  significant 
safety  problems.  Another  reason  was 
that  the  low  op>erating  hoop  stress  of 
interfacility  transfer  lines  is  itself  a 
safeguard  against  several  accident 


causes.  And.  from  the  consequence 
perspective,  a  short  length  means  the 
potential  spill  volume  would  be  limited 
should  an  accident  occur.  Also,  public 
exposure  is  typically  limited  in  the 
industrial  areas  where  most  low-stress 
transfer  lines  are  located.  For  marine 
transfer  lines,  the  risk  is  reduced  even 
further  by  the  Coast  Guard  regulations 
and  inspection  force.  At  the  same  time, 
except  for  Coast  Guard  regulated  lines, 
the  potential  of  transfer  lines  located 
offshore  or  in  commercially  navigable 
waterways  to  cause  environmental  harm 
tipped  the  scale  toward  continued 
compliance  with  part  195. 

D.  Stay  of  Enforcement 

In  view  of  the  above  considerations, 
we  became  concerned  that  the 
continued  application  of  part  195  to 
Coast  Guard  regulated  lines  and  other 
short  interfacility  transfer  lines  not 
crossing  an  offshore  area  or  a  navigable 
waterway  was  not  in  the  public  interest. 
Consequently,  we  announced  a  stay  of 
enforcement  of  part  195  against  these 
lines  (61  FR  24245;  May  14. 1996).  The 
stay  applies  to  low-stress  pipelines  that 
are  regulated  by  the  Coast  Guard  or  that 
extend  less  than  1  mile  outside  plant  or 
terminal  grounds  without  crossing  an 
offshore  area  or  any  waterway  currently 
used  for  commercial  navigation.  The 
stay  will  remain  in  effect  until  modified 
or  until  the  part  195  regulations  are 
finally  revised  as  a  result  of  the  present 
action. 

Since  announcement  of  the  stay,  we 
have  not  received  any  request  to  lift  it. 
More  important,  last  year  we  explained 
this  new  enforcement  policy  at  two 
public  meetings  of  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Advisory  Committee,  a  statutory  panel 
that  reviews  RSPA's  pipeline  safety 
program.  We  also  explained  our  plan  to 
revise  the  part  195  regulations  to  match 
the  new  policy.  Neither  the  Committee 
members  nor  the  public  attendees  raised 
any  objection  to  the  enforcement  policy 
or  planned  rule  change.  Further,  State 
agencies  who  cooperate  with  RSPA  in 
enforcing  safety  standards  over 
interfacility  transfer  lines  have  not 
objected  to  the  stay. 

E.  The  Bute  Change 

The  present  rulemaking  action 
removes  from  the  application  of  part 
195  those  low-stress  interfacility 
transfer  lines  that  are  covered  by  the 
stay  of  enforcement.  This  rule  change  is 
achieved  by  revising  §  195.1(b)(3)  as  set 
forth  below.  Besides  the  low-stress 
pipelines  covered  by  the  stay,  revised 
§  195.1(b)(3)  continues  to  exclude  from 
part  195  the  low-stress  pipelines  that 


were  already  excluded  before  the 
present  action. 

To  make  this  rule  change,  rather  than 
first  publish  a  notice  of  proposed 
rulemaking  as  contemplated  in  the  stay 
of  enforcement,  we  are  using  the  direct 
final  rule  procedure  under  49  CFR 
190.339.  This  new  rulemaking 
procedure  was  not  yet  in  effect  when 
the  stay  was  announced.  Although  this 
procedure  does  not  provide  for  prior 
public  notice  and  opportunity  for 
comment,  interested  persons  may 
participate  as  explained  above  under  the 
"Effective  date"  heading.  A  direct  final 
rule  is  appropriate  in  this  case  because, 
based  on  the  history  of  the  stay  of 
enforcement,  we  believe  the  rule  change 
is  not  controversial,  is  in  the  public 
interest,  and  is  not  likely  to  draw 
adverse  comment. 

m.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(OMB)  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4, 1993). 
Therefore,  OMB  has  not  reviewed  this 
final  rule  document.  DOT  does  not 
consider  this  action  significant  under  its 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979). 

RSPA  prepared  a  study  of  the  costs 
and  benefits  of  the  Final  Rule  that 
extended  part  195  to  cover  certain  low- 
stress  pipelines  (Final  Regulatory 
Evaluation,  Docket  No.  PS-117).  That 
study,  which  encompassed  short  or 
Coast  Guard  regulated  interfacility 
transfer  lines,  showed  that  the  Final 
Rule  would  result  in  net  benefits  to 
society,  with  a  benefit  to  cost  ratio  of 
1.5. 

The  Final  Regulatory  Evaluation 
determined  costs  and  benefits  of  the 
Final  Rule  on  a  mileage  basis.  But  while 
costs  were  evenly  distributed,  most  of 
the  expected  benefits  were  projected 
from  accident  data  that  did  not  involve 
short  or  Coast  Guard  regulated 
interfacility  transfer  lines.  So,  since  the 
present  action  affects  only  these  lines,  it 
is  reasonable  to  believe  the  action  will 
reduce  more  costs  than  benefits.  Thus, 
the  present  action  should  enhance  the 
net  benefits  of  the  Final  Rule.  Because 
of  this  likely  economic  effect,  a  further 
regulatory  evaluation  of  the  Final  Rule 
in  Docket  No.  PS-117  or  of  the  present 
action  is  not  warranted. 

B.  Begulatory  Flexibility  Act 

Low  stress  interfacility  transfer  lines 
covered  by  the  present  action  are 
associated  primarily  with  the  operation 


UMI 


Fp 


Oi-ra' 


Rpgistpr  /  Vol.  62.  No.  110  /  Monday,  June  9,  1997  /  Rules  and  Regulations  31367 


of  refineries,  petrochemical  and  other 
industrial  plants,  and  materials 
transportation  terminals.  In  general, 
these  facilities  are  not  operated  by  small 
entities.  Nonetheless,  even  if  small 
entities  operate  low-stress  interfacility 
transfer  lines,  their  costs  will  be  lower 
because  this  action  reduces  compliance 
burdens.  Therefore,  based  on  the  facts 
available  about  the  anticipated  impact 
of  this  rulemaking  action,  I  certify, 
pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Executive  Order  12612 

RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (52  FR  41685).  RSPA  has 
determined  that  the  action  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

D.  Paperwork  Reduction  Act 

This  action  reduces  the  pipeline 
mileage  and  number  of  operators  subject 
to  part  195.  Consequently,  it  reduces  the 
information  collection  burden  of  part 
195  that  is  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995.  OMB  has  approved  the 
information  collection  requirements  of 
part  195  through  May  31, 1999  {OMB . 
No.  2137-0047). 

List  of  Subjects  in  49  CFR  Part  195 

Ammonia,  Carbon  dioxide, 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  part  195  as 
follows: 

PARI  -.at'-iAMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102.  60104, 
60108,  6O109.  60118;  and  49  CFR  1.53. 

2.  In  §  195.1,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

S19S.1    Applicability. 

*  •        *        •        • 

(b)  This  part  does  not  apply  to — 

•  •        •        •        • 

(3)  Transportation  through  the 
following  low-stress  pipelines: 

(i)  An  onshore  pipeline  or  pipeline 
segment  that — 

(A)  Does  not  transport  HVL; 

(B)  Is  located  in  a  rural  area;  and 


(C)  Is  located  outside  a  waterway 
currently  used  for  commercial 
navigation; 

(ii)  A  pipeline  subject  to  safety 
regulations  of  the  U.S.  Coast  Guard:  and 

(iii)  A  pipeline  that  serves  refining, 
manufacturing,  or  truck,  rail,  or  vessel 
terminal  facilities,  if  the  pipeline  is  less 
than  1  mile  long  (measured  outside 
facility  grounds)  and  does  not  cross  an 
offshore  area  or  a  waterway  currently 
used  for  commercial  navigation; 
*        •        •        »        » 

Issued  in  Washington,  D.Q,  on  June  4, 
1997. 

Kelley  S.  Cojmer, 

Depu  ty  A  dministra  tor. 

IFR  Doc.  97-14999  Filed  6-6-97;  8:45  am) 
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CFR  Correction 

In  title  49  of  the  Code  of  Federal 
Regulations,  parts  400  to  999,  revised  as 
of  October  1,  1996,  in  §571.108  in 
paragraph  S8.9  the  last  sentence  should 
be  removed  and  the  following  sentence 
reinstated  and  in  paragraph  S9  the  last 
sentence  should  be  revised.  The 
reinstated  and  revised  text  should  read 
as  follows: 

§571.108    Standard  No.  108;  Lamps, 
reflective  devices,  and  associated 
equipment 


S8.9     Sealing.  *  *  •  If  any  water 
occurs  on  the  interior  or  air  escaf)es,  the 
lamp  is  not  a  sealed  lamp. 

•        *        •        •        • 

89    Deflection  test  for  replaceable 
light  source.  *   *   •  Distance  'A'  for  a 
replaceable  light  source  other  than  an 
HB  Type  shall  be  the  dimension 
provided  in  accordance  with  Appendix 
A  of  part  564  of  this  chapter,  section 
I.A.I  if  the  Ught  source  has  a  lower 
beam  filament,  or  as  specified  in  section 
I.B.I  if  the  light  source  has  only  an 
upper  beam  filament. 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  900833-1095;  I.D.  0529970] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pacific  Halibut  and 
Red  King  Crab  Bycatch  Rate 
Standards  for  the  Second  Half  of  1997 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 
bycatch  rate  standards;  request  for 
comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  second  half  of  1997. 
Publication  of  these  bycatch  rate 
standards  is  required  under  regulations 
implementing  the  vessel  incentive 
program.  This  action  is  necessary  to 
implement  the  bycatch  rate  sttuidards 
for  vessel  operators  who  participate  in 
the  Alaska  groundfish  trawl  fisheries. 
The  intent  of  this  action  is  to  reduce 
prohibited  species  bycatch  rates  and 
promote  conservation  of  groundfish  and 
other  fishery  resources. 
DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  July  1,  1997,  through 
2400  hours,  A.l.t.,  December  31,  1997. 
Conunents  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m.,  A.l.t.,  June  30, 
1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division,  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802- 
1668,  Attn:  Lori  Gravel;  or  be  deUvered 
to  709  West  9th  Street,  Federal  Building. 
Room  401.  Juneau,  AK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutians  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
are  implemented  by  regulations 
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governing  the  U.S.  groundfish  fisheries 
at  50  CFR  part  679. 

Regulations  at  §  679.21(f)  implement  a 
vessel  incentive  program  to  reduce 
halibut  and  red  Idng  crab  bycatch  rates 
in  the  groundfish  trawl  fisheries.  Under 
the  incentive  program,  operators  of 
trawl  vessels  may  not  exceed  Pacific 
halibut  bycatch  rate  standards  specified 
for  the  BSAl  and  GOA  midwater  pollock 
and  "other  trawl"  fisheries,  and  the 
BSAI  yellowfin  sole  and  "bottom 
pollock"  fisheries.  Vessel  operators  also 
may  not  exceed  red  king  crab  bycatch 
standards  specified  for  the  BSAI 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Bycatch  Limitation  Zone  1 
(defined  in  §  679.2).  The  fisheries 
included  under  the  incentive  program 
are  defined  in  regulations  at 
§  679.21(f)(2). 

Regulations  at  §  679.21(f)(3)  require 
that  halibut  and  red  crab  bycatch  rate 
standards  for  each  fishery  included 
under  the  incentive  program  be 
published  in  the  Federal  Register.  The 
standards  are  in  effect  for  specified 
seasons  within  the  6-month  periods  of 
January  1  through  June  30,  and  July  1 
through  December  31.  For  purposes  of 
calculating  vessel  bycatch  rates  under 
the  incentive  program,  1997  fishing 
months  were  specified  in  the  Federal 
Register  on  December  16. 1996  (61  FR 
65989). 

Halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1997  also 
were  published  in  the  Federal  Register 
(61  FR  65989,  December  16,  1996).  As 
required  by  §  679.21(f)(3)  and  (4).  the 
Administrator.  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
established  the  bycatch  rate  standards 
for  the  second  half  of  1997  (July  1 
through  December  31).  These  standards 
were  recommended  by  the  Council  at  its 
April  1997  meeting  and  are  set  out  in 
Table  1.  The  bycatch  rate  standards  are 
based  on  the  following  information: 

1.  Previous  years'  average  observed 
bycatch  rates; 

2.  Immediately  preceding  season's 
average  observed  bycatch  rates; 

3.  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §  679.21(d)  and  (e); 

4.  Anticipated  groundfish  harvests; 

5.  Anticipated  seasonal  distribution  of 
fishing  effort  for  groundfish;  and 

6.  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Administrator. 


Table  1.  Bycatch  Rate  Standards 
By  Fishery  for  the  Second  Half 
OF  1997  for  Purposes  of  the 
Vessel  Incentive  Program  In  the 
bsai  and  goa. 


Fishefy 


Bycatcb 

rate 
standard 


Halibut  t>ycatch  rate  standards  (Idlogram  of 
halibut/metric  ton  of  groundfish  catch) 


BSAI  Midwater  polloclc . 
BSAI  Bottom  police*  .... 
BSAI  Yellowfin  sole  ..... 

BSAI  Other  trawi 

GOA  Midwater  poilock 
GOA  Other  trawl  


1.0 
5.0 
5.0 

30.0 
1.0 

40.0 


Zona  1  red  king  crab  bycatch  rates  stand- 
ards (nunnlMr  of  crab/metric  Ion  of 
groundfish  catch) 


BSAI  yeaowfin  sole 
BSAI  Other  trawl  .... 


2.5 
2.5 


Bycatch  Rate  Standards  for  Pacific 
Halibut 

The  halibut  bycatch  rate  standards  for 
the  July  1-December  31. 1997  trawl 
fisheries  are  unchanged  fit>m  those 
implemented  for  the  July  1-December 
31,  1996  trawl  fisheries.  The  Regional 
Administrator  based  standards  for  the 
second  half  of  1997  on  anticipated 
seasonal  fishing  effort  for  groundfish 
species  and  1993-1997  halibut  bycatch 
rates  observed  in  the  trawl  fisheries 
included  under  the  incentive  program. 
In  determining  these  bycatch  rate 
standards,  the  Regional  Administrator 
recognized  that  directed  fishing  for 
BSAI  Pacific  cod  by  catcher  vessels 
using  trawl  gear  is  closed  for  the 
remainder  of  the  year  (62  FR  24058. 
May  2.  1997).  Directed  fishing  for 
Pacific  cod  and  flatfish  species  in 
Bycatch  Limitation  Zone  1  (Zone  1)  by 
vessels  using  trawl  gear  also  is  closed 
because  1997  bycatch  allowances  of 
Chionoecetes  bairdi  Tanner  crab 
specified  for  these  fisheries  have  been 
reached  (62  FR  10479,  March  7,  1997; 
62  FR  22896,  April  28,  1997;  62  FR 
27210,  May  19, 1997).  Given  the  present 
status  of  halibut  bycatch  in  the 
yellowfin  sole  fishery,  the  Regional 
Administrator  anticipates  that  the  third 
seasonal  allowance  for  this  fishery  will 
be  reached  by  mid  June  (62  FR  16112, 
April  4, 1997.  The  fishery  will  remain 
closed  until  August  15  when  the 
remainder  of  its  haUbut  bycatch 
allowance  becomes  available.  The 
Regional  Administrator  also  considered 
the  September  1  opening  date  of  the 
1997  Bering  Sea  pollock  non-roe  season 
(§  679.23(e)(2)). 


Directed  fishing  for  GOA  groundfish 
by  vessels  using  trawl  gear  other  than 
pelagic  trawl  gear  is  closed  until  July  1 
(62  FR  25138,  May  8,  1997),  when  the 
third  seasonal  allowance  of  Pacific 
halibut  bycatch  specified  for  the  deep 
water  and  shallow  water  fisheries 
becomes  available  (62  FR  8179, 
February  24, 1997). 

The  halibut  bycatch  rate  standards  for 
the  BSAI  yellowfin  sole  and  "bottom 
pollock"  trawl  fisheries  are  each  set  at 
5  kilogram  (kg)  halibut/metric  ton  (mt) 
of  groundfish.  These  standards 
approximate  the  average  annual  rates 
observed  on  trawl  vessels  participating 
in  these  fisheries  since  1992. 

The  halibut  bycatch  rate  standard  for 
the  BSAI  and  GOA  midwater  pollock 
fisheries  (1  kg  halibut/mt  of  groundfish) 
is  higher  than  the  bycatch  rates 
normally  experienced  by  vessels 
participating  in  these  fisheries.  This 
standard  is  intended  to  encourage  vessel 
operators  to  maintain  off-bottom  trawl 
operations  and  limit  further  bycatch  of 
halibut  in  the  pollock  fishery  when 
halibut  bycatch  restrictions  at  §  679.21 
prohibit  directed  fishing  for  pollock  by 
vessels  using  non-pelagic  trawl  gear. 

A  bycatch  rate  standard  of  30  kg 
halibut/mt  of  groundfish  is  established 
for  the  BSAI  "other  trawl"  fishery.  This 
standard  has  remained  unchanged  since 
1992.  A  bycatch  rate  standard  of  40  kg 
halibut/mt  of  groundfish  is  established 
for  the  GOA  "other  trawl"  fishery, 
which  is  unchanged  since  1994.  The 
considerations  that  support  these 
bycatch  rate  standards  for  the  "other 
trawl"  fisheries  are  unchanged  from 
previous  years  and  are  discussed  in  the 
Federal  Register  publications  of  1995 
bycatch  rate  standards  (60  FR  2905, 
January  12,  1995.  and  60  FR  27425.  May 
24. 1995). 

Observer  data  collected  from  the  1996 
GOA  "other  trawl"  fishery  show  average 
third  and  fourth  quarter  halibut  bycatch 
rates  of  25  and  47  kg  halibut/mt  of 
groundfish.  respectively.  The  first 
quarter  rate  from  1997  was  lower,  at  20 
kg  halibut/mt  of  groundfish.  Observer 
data  from  the  1996  BSAI  "other  trawl" 
fishery  show  third  and  fourth  quarter 
halibut  bycatch  rates  of  6  and  12  kg 
halibut/mt  of  groundfish.  respectively. 
The  first  quarter  rate  from  the  1997 
BSAI  "other  trawl"  fishery  was  6  kg 
halibut/mt  of  groundfish. 

Bycatch  Rate  Standards  for  Red  King 
Crab 

The  red  king  crab  bycatch  rate 
standard  for  the  yellowfin  sole  and 
"other  trawl"  fisheries  in  Zone  1  of  the 
Bering  Sea  subarea  is  2.5  crab/mt  of 
groundfish  during  the  second  half  of 
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1997.  This  standard  has  remained 
unchanged  since  1992. 

The  red  king  crab  savings  area  in 
Zone  1  is  closed  to  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
other  than  pelagic  trawl  gear 
(§  679.22(a)(3)).  This  closure  is  effective 
for  the  remainder  of  1997  and  has 
hmited  the  number  of  red  king  crab 
taken  in  the  Zone  1  trawl  fisheries. 
Through  May  10, 1997,  the  rock  sole/ 
flathead  sole/other  flatfish  fishery 
category  had  taken  75  percent  of  its 
annual  red  king  crab  bycatch  allowance. 
The  Pacific  cod  and  yellowfin  sole 
fisheries  have  taken  only  25  percent  and 
38  percent,  respectively,  of  their  bycatch 
allowances.  As  a  result,  NMFS  does  not 
anticipate  that  the  red  king  crab  bycatch 
allowances  specified  for  the  1997  trawl 
fisheries  (62  FR  7168,  February  18, 
1997)  will  be  reached.  Furthermore,  red 
king  crab  bycatch  rates  should  remain 
low  given  that  the  intensive  flatfish  and 
Pacific  cod  trawl  fisheries  in  Zone  1  are 
closed  for  the  remainder  of  the  year. 
Nonetheless,  as  in  past  years,  the 
Regional  Administrator  is  maintaining 
the  2.5  red  king  crab/mt  of  groundfish 
bycatch  rate  standard  to  support  any 
exploratory  fishing  in  Zone  1  by  vessel 
operators  attempting  to  avoid  relatively 
high  halibut  and  C.  bairdi  bycatch  rates 
typically  experienced  in  other  areas  of 
the  BSAI. 

The  Regional  Administrator  has 
determined  that  the  bycatch  rate 
standards  set  out  in  Table  1  are 
appropriately  based  on  the  information 
and  considerations  necessary  for  such 
determinations  under  §679.21(0(4). 
These  bycatch  rate  standards  may  be 
revised  and  published  in  the  Federal 
Register  when  deemed  appropriate  by 
the  Regional  Administrator,  peikding  his 
consideration  of  the  information  set 
forth  at  §  679.21(f)(4). 

Classification 

This  action  is  taken  under  50  CFR 
679.21(f)  and  is  exempt  from  review 
under  EO.  12866. 


AutliMity:  16  U.S.C.  773  et  seq.,1801  et 


seq. 


Dated:  June  2, 1997. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries. 
[FR  Doc.  97-14920  Filed  6-6-97;  8:45  am) 
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AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Apportionment  of  reserve; 

request  for  comments. 

SUMMARY:  NMFS  is  apportioning  reserve 
to  certain  target  species  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
allow  for  ongoing  harvest  and  account 
for  previous  harvest  of  the  total 
allowable  catch  (TAC).  It  is  intended  to 
promote  the  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 
DATES:  Effective  June  4, 1997. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  June  24, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  709  W.  9th  Street,  room  453, 
Juneau.  AK  99801  or  P.O.  Box  21668. 
Juneau,  AK  99802-1668,  Attention;  Lori 
Gravel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  FMP  prepared  by  the 
North  Pacific  Fishery  Management 


Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  initial 
TACs  specified  for  Greenland  turbot  in 
the'Bering  Sea  subarea  and  shortraker/ 
rougheye  rockfish  in  the  Aleutian 
Islands  subarea  need  to  be 
supplemented  from  the  non-specific 
reserve  in  order  to  continue  operations 
and  account  for  prior  harvest. 

Therefore,  in  accordance  with 
§679.20(b)(3)(i)(A),  NMFS  is 
apportioning  from  the  reserve  to  the 
TAC  for  the  following  species:  Bering 
Sea  subarea  -  905  metric  tons  (mt)  of 
Greenland  turbot;  Aleutian  Islands 
subarea  - 141  mt  of  shortraker/rougheye 
rockfish. 

These  apportionments  are  consistent 
virith  §  679.20(a)(2)  and  do  not  result  in 
overfishing  of  a  target  species  because 
the  revised  TACs  are  equal  to  or  less 
than  specifications  of  acceptable 
biological  catch. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined, 
under  section  553(b)(B)  and  (d)(3)  of  the 
Administrative  Procedure  Act  and  50 
CFR  679.20(b)(3)(iii)(A),  that  good  cause 
exists  for  waiving  the  opportunity  for 
public  comment  and  the  30-day  delayed 
effectiveness  period  for  this  action. 
Fisheries  are  currently  taking  place  that 
will  be  supplemented  by  this 
apportionment.  Delaying  the 
implementation  of  this  action  would  be 
disruptive  and  costly  to  these  ongoing 
operations. 

Authority:  16  U.S.C.  1801,  et  seq. 
Dated:  )une  2, 1997. 
Richard  W.  Sordi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc  97-14923  Filed  6-4-97;  10:18  am) 
8«JJN6  CODE  3810-22-F 
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This  section  o«  ttie  FEDERAL  REGISTER 
contains  notKes  to  the  public  of  the  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  ttwse  notices  is  to  give  interested 
persons  an  opportunity  to  partKipate  in  the' 
mle  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

Poclwt  No.  97-ANE-18-A01 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CT5d  Series 
Turtx>shaft  Engines 

AGENCY:  Federal  Aviation 

Administration,  [KDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  CT58  series 
turboshaft  engines.  This  proposal  would 
require  removal  from  service  of  certain 
stage  1  and  2  forward  cooling  plates, 
and  stage  2  aft  cooling  plates,  and 
replacement  with  serviceable  parts.  This 
proposal  is  prompted  by  reports  of 
certain  cooling  plates  forged  with 
contaminated  alloy  that  could  reduce 
the  lives  of  the  parts.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  cooling  plate 
fracture,  which  could  result  in  a 
contained  engine  failure,  and  an  inflight 
engine  shutdown. 

DATES:  Comments  must  be  received  by 
August  8, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-18-AD.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop®faa.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Company  (GE),  1000 
Western  Ave.,  Lynn,  MA  01909; 
telephone  (671)  594-9894.  fax  (617) 
594-1527.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7134.  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  s[)ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
E)ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 


Rules  Docket  No.  97-ANE-18-AD,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  certain 
stage  1  and  stage  2  forward  cooling 
plates  and  stage  2  aft  cooling  plates, 
installed  on  General  Electric  Company 
(GE)  Models  CT58-lia-l.  -110-2, 
-140-1,  -140-2.  and  T58-GE-3/-5/-8F/ 
-10/-100  turboshaft  engines,  forged 
with  contaminated  alloy  that  could 
reduce  the  lives  of  the  parts.  Iron-rich 
inclusions  were  found  in  forgings 
produced  by  a  vendor  using  A286 
material.  These  inclusions  were  first 
found  on  parts  from  two  heat  lots  during 
the  normal  Vacuum  Induction  Melt 
(VIM)  in-process  macroetch  inspections. 
The  parts  from  these  two  heat  lots  were 
then  scrapped.  Corrective  actions  to  the 
VIM  process  were  implemented  to 
prevent  the  reoccurrence  of  iron-rich 
inclusions.  Records  of  all  heat  lots 
produced  from  this  vendor  prior  to  the 
implementation  of  the  corrective 
actions,  totaling  56  heat  lots,  were 
reviewed.  Twenty  five  out  of  the  56  heat 
lots  were  determined  to  be  potentially 
contaminated.  Approximately  300  GE 
CT58  cooling  plates  were  produced 
from  one  potentially  contaminated  heat 
lot.  A  retired  cooling  plate  from  this 
suspected  heat  lot  was  macroetch 
inspected  and  was  found  with  an 
inclusion.  This  condition,  if  not 
corrected,  could  result  in  cooling  plate 
firacture,  which  could  result  in  a 
contained  engine  failure,  and  an  infiight 
engine  shutdown. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Aircraft 
Engines  CT58  Service  Bulletin  (SB)  No. 
72-188  (CEB-293),  dated  March  25, 
1997,  that  describes  procedures  for 
removal  from  service  of  certain  stage  1 
and  2  forward  cooling  plates,  and  stage 
2  aft  cooling  plates,  and  replacement 
with  serviceable  parts. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of  certain 
stage  1  and  2  forward  cooling  plates, 
and  stage  2  aft  cooling  plates,  and 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 
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There  are  approximately  400  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  126 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  not  take 
any  additional  work  hours  per  engine  to 
accomplish  the  proposed  actions  at  next 
part  exposure.  Required  parts  would 
cost  approximately  $2,730  per  engine, 
based  on  the  estimated  current  part  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $343,980. 
The  manufacturer,  however,  has  advised 
the  FAA  of  a  program  to  prorate  the  cost 
of  required  parts  downward  by  a  factor 
equal  to  the  quotient  of  the  difference 
between  the  original  life  hmit  of  4,000 
hours  time  in  service  and  the  total 
cycles  of  life  consumed  at  time  of 
removal,  divided  by  the  original  life 
limit.  Therefore,  the  actual  cost  to 
operators  may  be  less  than  the  FAA's 
estimate. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  Drovided  under  the  caption 
t;:c^ES.5t;S. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  \niendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART3«-     i- 
DIRECTIVES 


ss 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Arr.e!0»-<- 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  97- 
ANE-ia-AD. 

Applicability:  General  Electric  Company 
(GE)  Models  CT58-1 10-1,  -110-2,-140-1. 
and  -140-2  ,  and  T58-GE-3/-5/-8F/-10/- 
100  series  turboshaft  engines,  with  stage  1 
forward  cooling  plate,  Part  Number  (P/N) 
37C30OO55P101.  stage  2  forward  cooling 
plate.  P/N  3000T88P02,  and  stage  2  aft 
cooling  plate,  P/N  3002T27P01,  installed. 
These  engines  are  installed  on  but  not 
limited  to  Boeing  Vertol  107  series,  and 
Sikorsky  S61  and  S62  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repotred  so 
that  the  pverformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  fh  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  prof>osed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cooling  plate  fracture,  which 
could  result  in  a  contained  engine  feilure  and 
an  inflight  engine  shutdown,  accomplish  the 
following: 

(a)  Remove  from  service  affected  cooling 
plates,  listed  by  serial  number  in  GE  Aircraft 
Engines  CT58  Service  Bulletin  (SB)  No.  72- 
188  (CEB-293),  dated  March  25, 1997.  and 
replace  with  serviceable  parts,  at  the  next 
part  exp>osure,  or  next  light  overhaul, 
whichever  occurs  first,  but  not  to  exceed 
1,000  hours  time  in  service  (TIS)  for  engines 
installed  on  aircraft  that  have  engaged  in 
Repetitive  Heavy  Lift  (RHL)  operations,  or 
2,000  hours  TIS  for  engines  installed  on 
aircraft  that  have  never  engaged  in  RHL 
operations,  in  accordance  with  that  SB. 

(b)  For  the  purpose  of  this  AD,  the 
following  definitions  apply: 

(1)  RHL  operation  is  defined  as  performing 
more  than  10  lift-carry-drop  cycles  per  hour 
TIS  without  landing,  or  more  than  10  takeoffs 
and  landings  per  hour  TIS. 

(2)  Light  overhaul  is  defined  as  scheduled 
engine  maintenance  that  allows  the  engine  to 
continue  in  service  until  scheduled  major 
overhaul  time  is  reached. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Princifwl  Maintenance  Insp)ector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  t>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
May  27, 1997. 

Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  97-14957  Filed  &-6-97;  8:45  am) 
B«JJNC  cooe  4»10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-33] 

Proposed  Amendment  of  Class  E 
Airspace;  Salyer  Farms,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Salyer  Farms,  CA.  The  development  of 
a  Special  Global  Positioning  System 
(GPS)  Rimway  (RWY)  32  Standard 
Instrument  Approach  Procedure  (SLAP) 
at  Salyer  Farms  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Salyer  Farms 
Airport,  Corcoran,  CA. 
DATES:  Comments  must  be  received  on 
or  before  July  14, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-33.  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  ofBdal  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Adnunistration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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at  the  Office  of  the  Manager.  Operations 
Branch,  Air  Traffic  Division,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch.  A\VP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-33."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications  . 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
prof>osed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  of 
comments.  A  report  summarizing  each 
substantive  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 


Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  area 
at  Salyer  Farms,  CA.  The  development 
of  a  Special  GPS  SIAP  at  Salyer  Farms 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the 
Special  GPS  RWY  32  SIAP  at  Salyer 
Farms,  Corcoran,  CA.  Class  E  airspace 
area  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
imi>act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afl'ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 


dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCA  ES    Salyer  Farms,  CA  (Revised] 

Salyer  Farms  Airport,  CA 

(Lat.  Se-OS^O"  N,  long.  119''32'33"  W) 
Salyer  Farms  Radio  Beacon 

(Lat.  36°05'05"  N,  long.  119»32'43"  W) 
El  Rico  Airport,  CA 

(Lat.  36''02'45"  N.  long.  119''38'48"  W) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  with  a  6.6- 
mile  radius  of  Salyer  Farms  Airport  and 
within  2  miles  each  side  of  the  151° 
bearing  from  the  Salyer  Farms  Radio 
Beacon  extending  from  the  6.6-miles 
radius  to  8.3  miles  southeast  of  the 
Radio  Beacon,  excluding  that  airspace 
within  a  1-mile  radius  of  El  Rico 
Airport. 

Issued  in  Los  Angeles,  California,  on  May 
27. 1997. 

Gfloi^  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region.  . 

(FR  Doc.  97-14981  Filed  6-6-97;  8:45  am) 

aiLUNQ  CODE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airs{>ac«  Docket  No.  97-AWP-12] 

Proposed  Revision  of  Class  E 
Airspace;  Marysviile,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  the  comment  period  and 
correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  description  and  reopens 
the  comment  period  for  a  notice  of 
proposed  rulemaking,  published  in  the 
Federal  Register  on  March  21,  1997,  (62 
FR  13563),  Airspace  Docket  No.  97- 
AWP-12,  proposing  a  revision  of  Class 
E  airspace  at  Marysviile,  CA. 
DATES:  Comments  must  be  received  on 
or  before  July  9, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  97-AWP-12,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 
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The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  ' .  =)  -  M  E  -   N  FORMATION  CONTACT: 
William  buck.  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
teleohone  flinl  725-6556. 

SUPPLHMt^.' APf  .N»-i:.RMATION: 

History 

Federal  Register  Dociunent  97-7224, 
Airspace  Docket  No.  97-AWP-12, 
published  on  March  21,  1997  (62  FR 
13563),  proposed  to  revise  the 
description  of  the  Class  E  airspace  at 
Marysville,  CA.  An  error  was  discovered 
in  the  airspace  description  for  the 
Marysville,  CA,  Class  E  airspace  area. 
This  action  corrects  that  error  and 
REOPENS  the  comment  period  until 
July  9, 1997. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Reopening  of  Comment  Period 

The  comment  period  closing  date  on 
Airspace  Docket  No.  97-AWP-12  is 
hereby  reopened  until  July  9, 1997. 

Authority:  49  U.S.C.  106(G),  40103,  40113. 
40120;  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Cwnp.,  p.  389;  14  CFR  11.69. 

Correction  to  Notice  of  Proposed 
Rulemaking 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E  airspace  area 
at  Marysville.  CA,  as  published  in  the 
Federal  Register  on  February  21, 1997, 
(62  FR  13563),  (Federal  Register 
Document  p.  13564,  column  1).  is 
corrected  as  follows: 

§71.1    [Corrected] 


AWPCAE5    Marysville,  CA  [Corrected] 

Marysville  Yuba  County  Airport,  CA 

(Lat.  39»05'52"  N,  long.  121'34'11"  W) 
MarysvUle  Beale  AFB,  CA 

(Lat.  39'08-10"  N,  long.  12r26'12"  W) 
Marysville  Beale  AFB  TACAN 

(Lat.  Sg-OaOS  "  N,  long.  121"'26'26"  W) 
Marysville  VOR/DME 

(Lat.  39''05'55"  N,  long.  121'34'23"  W) 
Mustang  VORTAC 


(Lat.  39''31'53"  N,  long.  119'>39'22"  W) 
Lincoln  Municipal  Airport,  CA 

(Lat.  38"'54'33"  N,  long.  121'21'05"  W) 
Sierraville  Dearwater  Airport,  CA 

(39"'34'52"  N.  long.  120»2T16"  W) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  an  8.7- 
mile  radius  of  Beale  AFB  and  2  miles 
each  side  of  a  345°  bearing  from  the 
Lincoln  Municipal  Airport  and  within  a 
7-mile  radius  of  Yuba  County  Airport 
and  within  7.8  miles  west  and  4.3  miles 
east  of  Beale  AFB  TACAN  342"  radial 
extending  firom  the  Beale  AFB  8.7-mile 
radius  to  25  miles  northwest  of  the 
Beale  AFB  TACAN  and  within  7  miles 
west  and  4.3  miles  east  of  the  Marysville 
VOR  343°  radial,  extending  from  the 
Yuba  County  Airport  7-mile  radius  to 
10.4  miles  northwest  of  the  Marysville 
VOR  and  within  7  miles  southwest  and 
4.3  miles  northeast  of  the  Marysville 
VOR  153°  radial  extending  from  the 
Yuba  County  Airport  7-mile  radius  to 
10.4  miles  southeast  of  the  Marysville 
VOR.  That  airspace  extending  upward 
from  1,200  feet  above  the  surface 
bounded  on  the  east  by  a  line  extending 
from  lat.  40°00'00"  N,  long.  120°30'04" 
W;  to  lat.  39°30'00"  N,  long.  liT)°30'04" 
W;  to  lat.  39°30'00"  N,  long.  120°19'04" 
W;  to  lat.  39°07'00"  N.  long.  120°19'04" 
W;  thence  counterclockwise  via  the 
39.1-mile  radius  of  the  Mustang 
VORTAC  to  lat.  39°00'00"  N;  thence  via 
lat.  39°00'00"  N,  to  the  west  boundary 
of  V-23;  thence  bounded  on  the  west  by 
the  west  boundary  of  V-23,  on  the 
northwest  by  the  Red  Bluff,  CA  Class  E 
airspace  area,  and  on  the  north  by  lat. 
40°00'00"  N,  excluding  the  Truckee,  CA 
Class  E  airspace  area.  That  airspace 
extending  upward  from  8,500  feet  MSL 
bounded  on  the  south  by  lat.  40°00'00" 
N,  on  the  west  and  northwest  by  the  Red 
Bluff,  CA  and  Maxwell,  CA  Class  E 
airspace  areas,  on  the  north  by  lat. 
40°45'00"  N,  and  on  the  east  by  a  line 
extending  from  lat.  40°45'00"  N,  long. 
121°39'04"  W;  to  lat.  40°23'00"  N,  long. 
121°39'04"  W;  to  lat.  40°23'00"  N,  long. 
121°25'04"  W;  to  lat.  40°00'00"  N,  long. 
121°25'04"  W.  That  airspace  extending 
upward  from  10,500  feet  MSL  bounded 
on  the  east  by  long.  120°19'04"  W;  on 
the  soyth  by  a  line  extending  from  lat. 
39°30'00"  N,  long.  120°19'04"  W:  to  lat. 
39°30'00"  N,  long.  120°30'04"  W;  to  lat. 
40°00'00"  N,  long.  120°30'04"  W;  to  lat. 
40°00'00"  N,  long.  121°25'04"  W;  on  the 
west  by  long.  121°25'04"  W,  and  on  the 
north  by  lat.  40°45'00"  N,  excluding  the 
Truckee,  CA  Class  E  airspace  area.  That 
airspace  extending  upward  from  12,500 
feet  MSL  bounded  on  the  east  by  long. 
121°25'04"  W;  on  the  south  by  lat. 
40°23'00"  N,  on  the  west  by  long. 


121°39'04"  W:  and  on  the  north  by  lat. 
40°45'00"  N. 

*        •        •        *        * 

Issued  in  Los  Angeles,  California,  on  May 
27.1997. 

George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  97-14980  Filed  6-6-97;  8:45  am] 

BHUNQ  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  97-A\MP-S\ 

Proposed  Establishment  of  Class  E 
Airspace;  South  Lake  Tahoe,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
South  Lake  Tahoe,  CA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Runway  (RWY)  18 
Standard  instrument  Approach 
Procedure  [SlAP)  at  Lake  Tahoe  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Lake  Tahoe  Airport,  South  Lake 
Tahoe.  CA. 

DATES:  Comments  must  be  received  on 
or  befor^July  25, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  97-AWP-3.  Air  Traffic 
Division,  P.O.  Box  92007.  Woridway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261. 
telephone  (310)  725-6556. 
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:>oPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airsjjace  Docket  No.  97- 
AWP-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  CaHfomia  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  a  Class  E  airspace  area 
at  South  Lake  Tahoe,  CA.  The 
development  of  a  GPS  SIAP  to  Lake 
Tahoe  Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 


proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  18  SIAP  at  Lake  Tahoe  Airport, 
South  Lake  Tahoe,  CA.  Class  E  airspace 
area  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16.  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "signiRcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certifie4  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
prop>oses  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


A  WP  CA  E5  South  Lake  Tahoe.  CA  (New] 

Lake  Tahoe  Airport,  CA 
(Lat.  38''53'38"N,  long.  119''59'43  "W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  6-mile  radius  of 
Lake  Tahoe  Airport  and  within  2  miles  each 
side  of  008°  bearing  from  Lake  Tahoe  Airport 
extending  from  the  6-miles  radius  to  9.8 
miles  north  of  the  Lake  Tahoe  Airport. 
***** 

Issued  in  Los  Angeles,  California,  on  May 
27, 1997. 

George  D.  Wiltiams, 

Manager,  Air  Traffic  Division,  Western  Pacific 

Re^on. 

[FR  Doc.  97-14978  Filed  6-6-97;  8:45  am] 

BILLMQ  CODE  4t10-1)-M 


DEPARTMENT  OF  TP  &  NSPOR'ATION 

Federal  Aviatior  i-  m 'o  'Station 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-22] 

Prop*  -x^:  ~'nt"-.dment  of  Class  E 

*"'soai;:f-    Mamfi-  .'If-  ;  .TKPS   CA 

AGENCY:  Federal  Aviation 

Admmistration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Mammoth 
Lakes,  CA.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  27  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  FUght 
Rules  (IFR)  operations  at  Mammoth 
Lakes  Airport,  Mammoth  Lakes,  CA. 
DATES:  Comments  must  be  received  on 
or  before  July  31.  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AVVP-520, 
Docket  No.  97-AWP-22.  Air  Traffic 
division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

.^n  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  manager.  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Branch,  AWP- 
520  Air  Traffic  Division,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 
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SUPPL.:1MENTARY  ^NfORMA'tON 

Lfimirfnts  Invited 

iiiidfeoied  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  profKisal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  97-AWP-22."  The 
postcard  will  be  date/time  stamp>ed  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  vnth  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  hiture  NPRM's  should 
also  request  a  copy  of  Advisory  Qrcular 
No.  11-2A,  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  at 
Mammoth  Lakes,  CA.  The  development 
of  GPS  SL\P  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  airspace 
for  aiitaraft  executing  Uie  GPS  RWY  27 


SL\P  at  Mammoth  Lakes  Airport. 
Mammoth  Lakes,  CA.  Class  E  airspace 
designations  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
pubhshed  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  h^uent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposal  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— lAMFNDFD] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  95653  CFR.  195&- 
1963  Comp..  D   389:  14  CFR  11.69. 

§71.1     [Amenoeo, 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Mammoth  Lakes,  CA  (Revisedl 

Mammoth  L.akes  Airport,  CA 
(Lat  37'>37'26"N.  long.  118''50'19"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surfece  within  a  6.6-mile 


radius  of  the  Mammoth  Liakes  Airport.  That 
airspace  extending  upward  from  1,200  feet 
above  the  surfece  within  the  area  bounded  by 
a  line  beginning  at  lat.  37'49'00"N,  long. 
119"00'00"W;  to  lat.  37''49'00"N,  long. 
119'13'00"W;  to  lat  38»11'00"N,  long. 
119''13'00"W;  to  lat.  38''ll'0O"N,  long. 
118»27'00"W;  to  laL  37'*30'00"W,  long. 
n8"'27'00"N:  to  lat.  3r30'00"W,  long. 
119'WOO'T^.  thence  to  the  point  of 
beginning. 
»         *         •         •         * 

Issued  in  Los  Angeles,  California,  on  May 
27, 1997. 

George  D.  Williams. 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

[FR  Doc  97-14977  Filed  6-6-97;  8:45  ami 
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C    MM    DriY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  32 

Trade  Options  on  ttie  Enumerated 
Agricultural  Commodities 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION;  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Generally,  the  offer  or  sale  of 
commodity  options  is  prohibited  except 
on  designated  contract  markets.  17  CFR 
32.11.  One  of  several  specified 
exceptions  to  the  general  prohibition  on 
off-exchange  options  is  for  "trade 
options."  Trade  options  are  defined  as 
off-exchange  options  "offered  by  a 
person  having  a  reasonable  basis  to 
believe  that  the  option  is  offered  to"  the 
categories  of  commercial  users  specified 
in  the  rule,  where  such  commercial  user 
"is  offered  or  enters  into  the  transaction 
solely  for  purposes  related  to  its 
business  as  such."  17  CFR  32.4(a).  Trade 
options,  however,  are  not  permitted  on 
the  agricultural  commodities  which  are 
enumerated  in  the  Conunodity 
Exchange  Act.  7  U.S.C.  %!  etseq.  (Act). 
The  Division  of  Economic  Analysis  of 
the  Commodity  Futures  Trading 
Commission  recently  completed  a  study 
of  the  prohibition  on  the  offer  or  sale  of 
off-exchange  trade  options  on  the 
enumerated  agricultural  commodities. 
Based  upon  the  Division's  analysis  and 
recommendations,  the  Commission  is 
seeking  comment  on  whether  it  should 
propose  rules  to  lift  the  prohibition  on 
trade  options  on  the  enumerated 
agricultural  options  subject  to 
conditions  and,  if  so.  what  conditions 
would  be  appropriate. 

DATES:  Comments  must  be  received  by 
July  24, 1997. 
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ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  N.W., 
Washington,  D.C.  20581.  attention: 
Office  of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  to 
(secretary€teftc.govl.  Reference  should 
be  made  to  "Prohibition  on  Agricultural 
Trade  Options." 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Chief  Counsel.  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  N.W.. 
Washington.  D.C.  20581,  (202)  418- 
5260.  or  electronicaily. 
[PArchitzel@cflc.gov). 
SUPPt.EMENTARY  INFORMATION:  The 
Commodity  Futures  Trading 
Commission  (Commission  or  CFTC) 
directed  its  Division  of  Economic 
Analysis  (Division)  to  study  the 
prohibition  on  the  offer  or  sale  of  off- 
exchange  trade  options  on  the 
agricultural  commodities  enumerated  in 
the  Act  and  to  report  on  the  Division's 
findings.  On  May  14,  1997.  the  Division 
forwarded  to  the  Commission  its  study 
entitled.  "Policy  Alternatives  Relating  to 
Agricultural  Trade  Options  and  Other 
Agricultural  Risk-Shifting  Contracts." 
Based  upon  the  Division's  analysis  and 
recommendations,  the  Commission  is 
seeking  comment  on  whether  it  should 
propose  rules  to  lift  the  prohibition  on 
trade  options  on  the  enumerated 
agricultural  options  subject  to 
conditions  and,  if  so.  what  conditions 
would  be  appropriate.  An  abridged 
version  of  those  portions  of  the 
Division's  study  which  might  be  most 
useful  to  commenters  in  identifying  the 
issues  for  comment  follows.  The 
complete  text  of  that  study  is  available 
through  the  Commission's  internet  site 
and  can  be  accessed  at  http:// 
www.cftc.gov/ag8.htm. 

1.  Statutory  and  Regulatory  Background 

A.  Options  on  Commodities  Subject  to 
the  1936  Act 

In  1936,  responding  to  a  history  of 
large  price  movements  and  disruptions 
in  the  futures  markets  attributed  to 
speculative  trading  in  options.  Congress 
completely  prohibited  the  offer  or  sale 
of  option  contracts  both  on  and  off 
exchange  in  all  commodities  then  under 
regulation.'  Over  the  years,  this 
statutory  bar  continued  to  apply  only  to 
the  commodities  regulated  under  the 
1936  Act.  The  specific  agricultural 


commodities  regulated  under  the  1936 
Act  included,  among  others,  grains, 
cotton,  butter,  eggs  and  potatoes.  Later, 
fats  and  oils,  soybeans  and  livestock,  as 
well  as  others,  were  added  to  the  list. 
Together,  they  are  referred  to  as  the 
"enumerated"  agricultural  commodities. 
Any  commodity  not  so  enumerated, 
whether  agricultural  or  not.  was  not 
subject  to  regulation.  Thus,  options  on 
such  non-enumerated  commodities 
were  unaffected  by  the  prohibition.^ 

B.  Options  on  Commodities  Not  Subject 
to  the  1936  Act 

In  the  years  following  passage  of  the 
1936  Act,  the  off-exchange  offer  and  sale 
of  commodity  options  on  the  non- 
enumerated  commodities  was  subject  to 
fraud,  abuse  and  sharp  practice.  That 
history  was  one  of  the  catalysts  leading 
to  enactment  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974  (1974 
Act),  which  substantially  strengthened 
the  Commodity  Exchange  Act  and 
broadened  its  scope.  The  Act's  scope 
was  broadened  by  bringing  all 
commodities  under  regulation  for  the 
Brst  time.  Congress  accomplished  this 
by  adding  to  the  list  of  enumerated 
commodities  an  expansive  catchall 
definition  of  "commodity"  which 
included  all  "services,  rights  or  interests 
in  which  contracts  for  future  delivery 
are  presently  or  in  the  future  dealt  in." ' 

Under  the  1974  amendments,  the 
newly  created  CFTC  was  vested  with 
plenary  authority  to  regulate  the  offer 
and  sale  of  commodity  options  on  the 
previously  unregulated,  non- 
enumerated  commodities.*  The  Act's 


statutory  prohibition  on  the  offer  and 
sale  of  options  on  the  enumerated 
agricultural  commodities  was  retained. 

Shortly  after  its  creation,  the 
Commission  promulgated  a 
comprehensive  regulatory  framework 
applicable  to  off-exchange  commodity 
option  transactions  in  the  non- 
enumerated  commodities.'  This 
comprehensive  framework  exempted 
"trade  options"  from  most  of  its 
provisions.*  Trade  options  on  non- 
enumerated  commodities  are  exempt 
h-om  all  of  the  requirements  applicable 
to  off-exchange  commodity  options 
except  for  a  rule  prohibiting  fraud  (rule 
32.8)  and  a  rule  prohibiting 
manipulation  (rule  32.9). 

In  contrast  to  the  regulatory 
framework  for  commodity  options  on 
the  non-enumerated  commodities, 
commodity  options  on  the  enumerated 
commodities — the  domestic  agricultural 
commodities  listed  in  the  Act — were 
prohibited  both  as  a  consequence  of  the 
continuing  statutory  bar  as  well  as 
Commission  rule  32.2, 17  CFR  32.2. 
This  prohibition  made  no  exceptions 
and  applied  equally  to  trade  options. 

The  attempt  to  create  a  regulatory 
framework  to  govern  the  offer  and  sale 
of  off-exchange  commodity  options  was 
unsuccessful.  Because  of  continuing, 
persistent  and  widespread  abuse  and 
fraud  in  their  offer  and  sale,  the 
Commission  in  1978  suspended  all 
trading  in  commodity  options,  except 
for  trade  options.^  Congress  later 
codified  the  Commission's  option  ban, 


■  Commodity  Exchange  Act  of  1936.  Public  Law 
No.  74-675.  49  Stat.  1491  (1936).  See.  H.  Rep  No. 
421.  74th  Cong..  1st  SeM.  1.  2  (1934):  H.  Rep.  No. 
1S51.  72d  Cong..  Ul  Sess.  3  (1932). 


'  Examples  of  non-enumerated  commodities 
would  include  coffee,  sugar,  gold,  and  foreign 
currencies.  Before  1974.  the  Act  covered  only  those 
commodities  enumerated  by  name.  The  1936  Act 
regulated  transactions  in  wheat,  cotton,  rice,  com, 
oats,  barley,  rye,  flaxseed,  grain  sorghum,  mill 
feeds,  butter,  eggs  and  Solanum  tuberosum  (Irish 
potatoes).  Act  of  June  15,  1936,  Public  Law  No.  74- 
675,  49  Stat.  1491  (1936).  Subsequent  amendments 
to  the  Act  added  additional  agricultural 
commodities  to  the  list  of  enumerated  commodities. 
Wool  tops  were  added  in  1938.  Commodity 
Exchange  Act  Amendment  of  1938,  Public  Law  No. 
471,  52  Stat.  205  (1938).  Fats  and  oils,  cottonseed 
meal,  cottonseed,  peanuts,  soybeans  and  soybean 
meal  were  added  in  1940.  Conunodity  Exchange 
Act  Amendment  of  1940,  Public  Law  No.  818,  54 
Stat.  1059  (1940).  Livestock,  livestock  products  and 
frozen  concentrated  orange  juice  were  added  in 
1968.  Commodity  Exchange  Act  Amendment  of 
1968.  Public  Law  No.  90-258,  82  Stat.  26  (1968) 
(livestock  and  livestock  products):  Act  of  July  23, 
1968,  Public  Law  No.  90-418,  82  SUt.  413  (1968) 
(frozen  concentrated  orange  juice).  Trading  in  onion 
futures  on  United  States  exchanges  was  prohibited 
in  1958.  Commodity  Exchange  Act  Amendment  of 
1958.  Public  Uw  No.  85-839,  72  Sut.  1013  (1958). 

'The  defmition  of  commodity  is  currently 
codified  in  section  1a(3)  of  the  Act. 

'Section  4c(b)  of  the  Act  provides  that  no  person 
"shall  offer  to  enter  into,  enter  Into  or  confirm  the 
execution  of.  any  transaction  involving  any 
commodity  regulated  under  this  Act"  which  is  in 


the  nature  of  an  option  ''contrary  to  any  rule, 
regulation,  or  order  of  the  Commission  prohibiting 
any  such  transaction  or  allowing  any  such 
transaction  under  such  terms  and  conditions  as  the 
Commission  shall  prescribe."  7  U.S.C.  6c(b). 

'  17  CFR  Part  32.  See.  41  FR  51808  (Nov.  24, 
1976)  (Adoption  of  Rules  Concerning  Regulation 
and  Fraud  in  Connection  with  Commodity  Option 
Transactions.  See  also.  41  FR  7774  (Feb.  20,  1976) 
(Notice  of  Proposed  Rules  on  Regulation  of 
Commodity  Options  Transactions):  41  FR  44560 
(Oct.  8,  1976)  (Notice  of  Proposed  Regulation  of 
Conmiodity  Options).  Options  were  not  traded  on 
futures  exchanges  at  this  time,  see  p.  18  infra. 

"As  noted  above,  trade  options  are  deHned  as  off- 
exchange  options  "offered  by  a  person  having  a 
reasonable  basis  to  believe  that  the  option  is  offered 
to  the  categories  of  commercial  users  specified  in 
the  rule,  where  such  commercial  user  is  offered  or 
enters  into  the  transaction  solely  for  purposes 
related  to  its  business  as  such."  Id.  at  5^1815;  Rule 
32.4(a)  (1976).  This  exemption  was  promulgated 
based  upon  an  understanding  that  conunercials  had 
sufficient  information  concerning  commodity 
markets  insofar  as  transactions  related  to  their 
business  as  such,  so  that  application  of  the  full 
range  of  regulatory  requirements  was  unnecessary 
for  business-related  transactions  in  options  on  the 
non -enumerated  commodities.  See.  41  FR  44563, 
"Report  of  the  Advisory  Committee  on  Definition 
and  Regulation  of  Market  Instruments,"  Appendix 
A-4,  p.  7  (Jan.  22, 1976). 

'43  FR  16153  (April  17,  1978).  Subsequently,  the 
Commission  also  exempted  dealer  options  from  the 
general  suspension  of  transactions  in  commodity 
options  43  FR  23704  ()une  1,  1978). 
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establishing  a  general  prohibition 
against  commodity  option  transactions 
other  than  trade  and  dealer  options.* 

C.  Reintroduction  of  Exchange-Traded 
Options 

The  Commission  subsequently 
permitted  the  introduction  of  exchange- 
traded  options  on  the  non-enumerated 
commodities  by  means  of  a  three-year 
pilot  program.'  Based  on  that  successful 
experience,  Congress,  in  the  Futures 
Trading  Act  of  1982,  eliminated  the 
statutCH7  bar  to  transactions  in  options 
on  the  enumerated  commodities, 
permitting  the  Commission  to  establish 
a  similar  pilot  program  to  reintroduce 
exchange-traded  options  on  those 
agricultural  commodities.'" 

D.  Retention  of  Ban  on  Off-Exchange 
Options  on  Enumerated  Commodities 

In  1984  the  Commission  permitted 
exchange  trading  of  options  on  the 
enumerated  commodities  under 
essentially  the  same  rules  that  were 
already  applicable  to  options  on  all 
other  commodities. ' '  In  proposing  these 
rules,  the  Commission  noted  that 
section  4c(c)  of  the  Act  and  Commission 
rule  32.4  permitted  trade  options  on  the 
non-enumerated  commodities  and  that 
"there  may  be  possible  benefits  to 
commercials  and  to  producers  from  the 
trading  of  these  'trade'  options  in 
domestic  agricultural  commodities."  '^ 
However,  "in  light  of  the  lack  of  recent 
experience  with  agricultural  options 
and  because  the  trading  of  exchange- 
traded  options  is  subject  to  more 
comprehensive  oversight,"  the 
Commission  concluded  that 
"proceeding  in  a  gradual  fashion  by 
initially  permitting  only  exchange- 
traded  agricultural  options"  was  the 
prudent  course,  i^  Nevertheless,  the 
Commission  requested  comment  from 
the  public  concerning  the  advisability  of 
permitting  trade  options  between 
commercials  on  domestic  agricultural 
commodities.  Citing  past  abuses 
associated  with  off-exchange  options, 
the  consensus  among  commenters  was 
that  the  Commission  should  proceed 


•Public  Law  No.  95-405.  92  Stat.  865  (1978). 
Pursuant  to  the  1978  statutory  amendments,  option 
transactions  prohibited  by  new  Section  4c(c)  could 
not  be  lawfully  effected  until  the  Commission 
transmitted  to  its  Congressional  oversight 
committees  documentation  of  its  ability  to  regulate 
successfiilly  such  transactions,  including  its 
proposed  regulations,  and  thirty  calendar  days  of 
continuous  session  of  Congress  after  such 
transmittal  had  passed. 

'46  FR  54500  (Nov.  3.  1981). 

'"Public  Law  No.  97-444,  96  Stat.  2294.  2301 
(1983). 

"  49  RR  2752  (January  23.  1984). 

"48  FT*  46797.  46800  (October  14. 1983) 
(footnote  omitted). 
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cautiously  and  retain  the  prohibition  on 
such  off-exchange  transactions. 

Since  then,  the  Commission  has 
reconsidered  the  issue  of  whether  to 
remove  the  prohibition  on  the  offer  and 
sale  of  trade  options  on  the  enumerated 
commodities  several  times.  In  1991,  the 
Commission  proposed  deleting  the 
prohibition  on  trade  options  on  the 
enumerated  commodities  and  including 
them  under  the  same  exemption 
applicable  to  all  other  commodities.  56 
FR  43560  (September  3, 1991).  The 
Commission  never  promulgated  the 
profKJsed  deletion  as  a  final  rule.'*  Most 
recently,  on  December  19, 1995,  the 
Commission  hosted  a  public  roundtable 
(December  Roundatable)  to  consider  this 
issue  once  again  and  to  provide  a  forum 
for  members  of  the  public  to  provide 
their  views 

II.  Possible  Bf-ntiits  of  Trade  Options 
on  the  ^  ruint  rated  Agricultural 
Conunodities 

The  Division  in  its  study  identified  a 
nimiber  of  benefits  that  may  result  from 
lifting  the  prohibition  on  agricultural 
trade  options.  One  such  benefit  is  the 
potential  for  a  greater  supply  of,  and 
competition  in  offering,  option 
contracts.''  Currently,  only 
standardized,  exchange-traded  options 
are  available  for  agricultural  product 
hedging.  Presumably,  lifting  the  ban 
would  encourage  competition  between 
customized  contracts  and  financing 
arrangements  offered  by  various  off- 
exchange  coimterparties  and  the  more 
standardized  but  highly  liquid,  low 
credit-risk  products  offered  by 
exchanges. 

Moreover,  Ufting  the  ban  would 
permit  a  greater  variety  of  option 
vendors,  which  could  reduce  the 
informational  search  costs  to  certain 
hedgers.  Hedging  can  be  a  complex 
matter  involving  knowledge  by  the 
hedger  of  his  market  position,  delivery 
timing,  quantities  and  qualities  of 
commodity  production,  inventory, 
financial  wherewithal  and  marketing 


"By  letter  dated  January  30.  1997,  the  National 
Grain  and  Feed  Association  (NGFA)  petitioned  the 
Commission  to  repeal  immediately  the  prohibition 
on  agricultural  trade  options  in  its  entirety.  NGFA's 
petition  advocated  that  the  Commission  proceed  to 
promulgate  final  rules  on  the  basis  of  the  1991 
Notice  of  Proposed  Rulemaking.  The  Commission, 
in  light  of  its  publication  of  this  Advance  Notice  of 
Proposed  Rulemaking  and  consideration  of  whether 
to  lift  the  prohibition  subject  to  conditions,  denied 
that  petition  by  letter  dated  May  23.  1997. 

"  Options  provide  a  highly  effective  tool  fer 
hedging  and  have  unique  pay-out  characteristics. 
Options  differ  from  futures  contracts  in  that  they 
are  a  limited  price-risk  instrument.  That  is.  the 
purciiaser  of  an  option  contract  can  profit  from  a 
price  rise  (in  the  case  of  a  call)  or  price  fall  (in  the 
case  of  a  put),  but  limit  any  losses  on  the  contract 
to  the  price  of  the  premium  paid  for  the  contract. 


objectives.  In  addition,  a  hedger  must  be 
cognizant  of  risks  associated  with  the 
counterparty  on  the  cash  commodity, 
particularly  defauh  risk. 

To  reduce  search  costs,  many  hedgers 
may  choose  to  rely  on  established  cash 
market  trading  channels  to  gather 
information  on  contracting  methods. 
Established  cash  trading  partners  may 
have  a  greater  understanding  of  the 
hedger's  marketing  position  and  needs 
than  others.  These  cash  trading  partners 
may,  therefore,  be  better  situated  to 
recommend  particular  hedge  strategies 
and  contracts.  In  addition,  ongoing 
business  relationships  with  these  parties 
may  have  instilled  a  level  of  trust 
between  counterparties,  allowing 
hedgers  to  make  informed  assessments 
as  to  credit  risk  and  possibly  to  use  cash 
market  obligations  as  collateral  for  trade 
option  positions. 

In  competing  to  offer  option  contracts, 
option  vendors  may  offer  customers  a 
greater  variety  of  desired  attributes  or 
services.  For  example,  futures 
commission  merchants  (FCMs)  can 
compete  by  offering  exchange-traded 
options  which  offer  a  high  degree  of 
liquidity  and  low  credit  risk.  They  may 
also  offer  trade  options,  to  the  extent 
permissible,  that  have  features  currently 
unavailable  on  any  exchange,  such  as 
average-price  options.'*  Elevators  and 
other  first-handlers,  on  the  other  hand, 
presumably  may  offer  option  contracts 
having  terms  or  financing  arrangements 
more  closely  tailored  to  die  hedging  or 
other  needs  of  the  customer.  Through 
such  competition,  a  hedger  may  have  a 
greater  number  of  alternatives  bom 
which  to  choose  in  deciding  which 
contract  source  best  suits  his  or  her 
hedging  needs,  balanced  against  his  or 
her  tolerance  for  credit  risk. 

The  potentially  greater  array  of 
contracts  and  services  may  enable 
hedgers  to  achieve  more  precise  hedging 
in  a  variety  of  ways.  For  example,  more 
efficient  hedges  may  be  attained  by 
more  closely  matching  the  size  of  the 
option  contract  to  the  underlying  cash 
market  position.  The  standard  size  of 
exchange-traded  option  contracts  may 
not  correspond  to  the  sj)ot  or  forward 
obligations  of  a  hedger.  If  the  contract 
size  is  not  a  multiple  of  a  producers's 


'*For  example,  on  May  29. 1991,  the  Commission 
issued  a  no-action  letter  to  Gelderman,  Int.  a 
registered  FCM.  to  offer  averaging  European-style 
off-exchange  options  on  agricultural  commodities  to 
certain  commercial  purchasers.  See  CFTC  Letter  hJo. 
91-1.  Comm.  Fut.  L.  Rep.  (CCH)  1 25.065  (May  29. 
1991).  However,  under  Commission  rule  1.19, 
appropriate  haircuts  to  FCMs'  net  capit*l 
requirements  would  have  to  be  promulgated  before 
FCMs  could  offer  such  trade  options  generally. 
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output,  the  hedger  is  forced  to  under-  or 
over-hedge.'^ 

Trade  options  also  allow  a  hedger  to 
specify  expiration  or  delivery  dates  to 
coincide  more  closely  with  harvest 
dates,  processing  schedules  or  the 
timing  of  forward  contracts.  This 
reduces  a  hedger's  exposure  to  the  risk 
from  mismatching  the  expiration  date  of 
an  exchange-traded  contract.  Basis  risk 
also  can  be  reduced  for  the  hedger  by 
allowing  a  closer  match  to  the  grade  of 
crop  or  livestock  at  a  particular  delivery 
location. 

In  addition  to  tailoring  contracts  to 
match  more  closely  the  underlying 
commodity,  customers,  through  the 
bundling  of  various  options,  can  also 
gain  access  to  contracts  which  hedge 
multiple  risks.  Producers,  for  example, 
face  production  risks  and  price  risk 
associated  with  inputs  and  outputs. 
Currently,  a  producer  can  hedge  these 
risks  sepfu^tely  by  purchasing,  to  the 
extent  that  they  exist,  separate  options 
on  the  inputs  and  outputs  and  either 
purchasing  crop  insurance  or  possibly 
an  option  on  crop  yield  futures. 
However,  a  counterparty  might  be  able 
to  offer  at  a  lower  price  a  single  trade 
option  contract  that  hedges  all  of  these 
risks.'" 

Trade  option  contracts  also  may 
address  the  need  for  sufficient  cash  flow 
to  maintain  margins  on  open  futures 
contracts  or  to  prepay  option  premiums. 
Although  trade  options  typically  are  not 
margined,  depending  on  the  terms  of  the 
contract,  they  may  allow  the  option 
purchaser  to  delay  payment  of  the 
premium.  In  certain  cases  the  option 
may  be  collateralized  implicitly  by 
linking  the  option  and  a  contract  to 
deliver  the  crop  or  livestock  to  the  same 
counterparty.  The  premium  can  then  be 
incorporated  into  the  cash  contract  by 
deducting  it  from  the  Tinal  price  of  the 
commodity  at  delivery. 

III.  Risks  of  Trade  Options  on  the 
Enumerated  Commodities 

The  Division  also  identified  a  number 
of  potential  risks  which  may  cause 
heightened  concern  if  the  prohibition  on 
agricultural  trade  options  were  lifted. 
These  include  fraud,  credit  risk, 
liquidity  risk,  operational  risk,  systemic 
risk  and  legal  risk.  Trade  options  on  the 
enumerated  commodities,  as  with  all 


""Under-hedginfi"  means  that  the  hedger  has  a 
futures  or  option  position  that  is  less  than  the  total 
cash  market  position.  This,  in  essence,  leaves  the 
cash  market  commitment,  in  part,  without  price 
protection.  "Over-hedging"  means  that  the  futures 
or  options  position  is  greater  than  the  cash  market 
commitment. 

"  Under  certain  conditions,  a  contract  that 
bundles  options  on  multiple  commodities  has  a 
lower  premium  than  the  total  premia  of  the 
individual  options  on  those  commodities. 


commodity-related  over-the-counter 
instruments,  would  trade  in  a  less- 
regulated  environment  than  exchange- 
traded  options.  The  Act  imposes  legal 
requirements  on  an  exchange, 
mandating  that  it  police  itself  and  its 
participants  for  illicit  activity.  In 
addition,  the  regulatory  structure 
imposes  a  variety  of  prophylactic 
protections  against  egregious  forms  of 
fraudulent  and  abusive  conduct.  When 
trading  is  conducted  on  a  centralized 
market  with  standardized  trading 
instruments  and  procedures,  it  is 
possible  for  the  government  to  ofl'er  a 
broad  level  of  customer  and  market 
protection  by  applying  relatively  modest 
levels  of  its  resources. 

In  contrast,  much  of  the  appeal  of 
trade  options  stems  from  the  desire  to 
deal  with  known  counterparties  or  to 
customize  the  contracts.  However, 
regulatory  oversight  and  enforcement  is 
limited  in  such  circumstances  to  the 
extent  that  vendors  of  the  instrument 
are  not  themselves  regulated.  Although 
the  vendors  in  a  decentralized  market 
could  be  subject  to  a  regulatory  scheme, 
the  absence  of  a  centralized  market  and 
a  self-regulatory  organization  reduces 
the  effectiveness  of  any  such  regulatory 
protections.  Because  transactions  in 
trade  options  would  be  decentralized, 
the  resources  necessary  to  surveil  that 
activity  would  be  far  greater  than  those 
necessary  to  oversee  the  operations  of  a 
centralized  market.  Finally,  the  ability 
of  the  government  to  police  such 
activity  directly,  without  the  assistance 
of  a  self-regulatory  organization,  would 
require  a  conmiitment  of  greater 
resources. 

Customization  of  particular  contracts 
also  increases  the  possibility  of  fraud. 
The  lack  of  standardization  may  make 
the  oversight  and  policing  of  trade 
practices  more  difficult.  Providing 
prophylactic  protections,  as  well  as 
establishing  general  rules  of  appropriate 
conduct,  is  more  dinicult  when  contract 
terms  are  not  standardized.  Moreover, 
where  practices  vary  greatly  from  one 
vendor  to  another,  enforcement  is  made 
more  difficult." 

]ust  as  a  lack  of  standardization  may 
make  it  more  difficult  to  police  trading 
in  these  instruments,  it  may  also  make 
it  more  difficult  for  customers  to  protect 
themselves  from  fraudulent  or  wrongful 
practices.  Initially,  it  is  expected  that 


'">  For  example,  during  the  late  spring  and 
summer  of  1996.  the  Commission  received  many 
complaints  concerning  so-called  HTA  contracts.  As 
the  Commission  noted  at  the  lime,  because  the 
terms  and  circumstances  surrounding  each  contract 
varied  so  much,  it  could  only  make  a  case-by-case 
determination  regarding  the  legality  of  the 
contracts.  Such  an  approach  requires  a  relatively 
large  commitment  of  Commission  resources. 


agricultural  producers  and  users  would 
enter  into  put  and  call  options  that  were 
very  similar  to  those  already  offered  on- 
exchange.  However,  to  the  extent  that 
the  terms  of  the  contracts  or  financing 
arrangements  for  them  became  more 
complex,  greater  time  will  be  required 
for  individuals  to  become  familiar  with 
a  particular  product.  Moreover, 
individuals  will  by  necessity  progress 
through  a  learning  curve  as  they  become 
familiar  with  a  particular  product  and 
how  it  interacts  with  their  set  of 
circumstances.  Ehiring  the  early  stages 
of  this  process,  individuals  may  be  more 
susceptible  to  fraudulent  activity.  This, 
and  the  possible  variation  among 
instruments  from  one  source  to  another 
and  the  time  it  takes  to  familiarize 
oneself  with  each  new  or  different 
product,  increase  the  chance  that  certain 
individuals  will  exploit  the  opportunity 
to  commit  fraud.^o  Of  course, 
educational  e^orts  aimed  at  potential 
participants  in  such  instruments  might, 
to  some  degree,  ameliorate  these  effScts. 
Conversely,  this  problem  may  be 
exacerbated  to  the  extent  that  the 
fraudulent  activity  is  carried  out 
through  the  guise  of  providing 
education  on  these  instruments.^' 

In  such  a  decentralized  market, 
participants  find  it  more  difficult  to 
detect  possible  fraudulent  conduct  by 
their  counterparty.  The  lack  of 
transparent  prices  may  make  it  difficult 
for  parties  to  accurately  ascertain  a 
reasonable  value  for  the  contract. 
Moreover,  to  the  extent  that  there  is  a 
lack  of  daily  marking  of  positions  to 
market  or  reporting  of  account  position 
statements,  as  a  matter  of  practice  or 
regulatory  requirement,  it  may  make  it 
more  difficult  for  a  counterparty  to 
uncover  possible  fraudulent  activity. 
These  weaknesses  may  exacerbate  other 
information  inequalities  and  create  a 
climate  where  fraudulent  or  sharp 
practices  are  made  easier. 

Finally,  certain  counterparties, 
particularly  those  who  are  also 
Commission  registrants,  could  have 
conflicts  of  interest  and  customers  may 
be  confused  as  to  the  role  of  the 
counterparty.  For  example,  to  the  extent 
that  FCMs  are  permitted  to  offer  trade 
options  as  principals,  but  also  to  act  as 
fiduciaries  in  relation  to  executing 
exchange-traded  options,  confusion  on 


'"A  good  example  of  this  learning  process  has 
been  the  recent  experience  with  flexible  hedge-lo- 
arrive  contracts.  These  contracts  had  been  entered 
into  by  elevators  and  producers  for  several  years 
before  recent  variations  in  practice  coupled  with  an 
inversion  in  the  com  markets  exposed  the 
weaknesses  associated  with  these  contracts. 

"  Concerns  alMut  potential  fraudulent  activity  are 
not  limited  to  option  vendors.  They  also  extend  to 
those  rendering  advisory  or  educational  services  in 
connection  with  such  instruments. 


UMI 


federal  Register  /  Vol.  62,  No.  110  /  Monday,  June  9,  1997  /  Proposed  Rules 


31379 


the  part  of  the  customer  may  result  as 
to  the  FCM's  role  and  responsibilities. 
Of  course,  where  the  counterparty  is  a 
Commission  registrant,  the  potential 
conflicts  could  be  addressed  through 
required  disclosures  or  other 
mechanisms. 

In  the  past,  the  Conunission  has  foiuid 
hBud  in  connection  with  the  offer  and 
sale  of  off-exchange  option  contracts  to 
be  a  serious  problem.  In  1978  the 
Ck)mmission  adopted  a  rule  that 
suspended  the  offer  and  sale  of 
commodity  options  to  the  general 
public. "  in  adopting  the  rule,  the 
Commission  noted  that  "[tjhe 
Commission's  experience  to  date 
indicates  that  the  offer  and  sale  of 
commodity  options  has  for  some  time 
been  and  remains  permeated  with  fraud 
and  other  illegal  or  unsound  practices 
notwithstanding  a  substantial 
investment  of  the  Commission's 
resources  in  attempting  to  regulate 
rather  than  prohibit  option  trading." 
The  Commission  also  expressed  its  view 
that  the  absence  of  exchange  trading  in 
the  United  States  at  that  time  may  have 
contributed  to  problems  with  option 
trading. 

Credit  risk  is  the  risk  that  a 
counterparty  will  be  unable  to  perform 
on  an  obligation.  In  the  case  of  an 
option,  where  a  purchaser  pays  the 
premium  up-front,  the  credit  risks  faced 
by  the  purchaser  and  the  writer  differ. 
TTie  writer  of  an  option  faces  significant 
market  exposure,  such  that  the  writer's 
out-of-pocket  losses  may  exceed  the 
premium  paid  by  the  purchaser.  Thus, 
the  purchaser  is  at  risk  that  the  writer 
will  not  perform.  The  writer  of  an 
option  typically  does  not  face  credit 
risk,  however,  because,  unless  the 
premium  is  financed  or  deferred,  the 
purchaser  has  already  performed  on  the 
contract  by  paying  the  premium. "  An 
option  purchaser,  therefore,  must  take 
particular  care  to  assure  himself  or 
herself  that  the  option  writer  is  able  and 
will  be  willing  to  perform  on  the 
contract  under  all  market  conditions. 

Liquidity  enables  customers  quickly 
to  enter  into  a  transaction  without 
significantly  raising  or  lowering  the 
purchase  or  sale  price  in  the  process. 
The  market  for  trade  options  differs 
markedly  in  liquidity  from  exchange 
markets.  Exchange  markets  permit 
trading  among  a  diverse  group  of 


participants.  Moreover,  contracts  are 
standardized  and  fungible,  allowing  any 
contract  to  be  traded  with  any 
participant.  The  potential  pool  of 
participants  for  a  specific  trade  option  is 
much  more  limited.  An  individual 
entering  into  a  trade  option  will  likely 
have  only  a  handful  of  offerors  from 
which  to  choose.  In  addition,  because 
trade  options  are  typically  not  fungible, 
once  one  is  entered  into,  the  holder  of 
the  option  can  exit  only  by  returning  to 
the  offeror.  This  may  result  in  a  higher 
cost  to  the  hedger  than  would  be  the 
case  with  a  more  liquid,  exchange- 
traded  instrument. 

Operational  risk  is  the  risk  that  the 
monitoring  and  control  of  operations 
caiuiot  be  sufficiently  maintained  and 
that  financial  losses  occur  as  a  result. 
Exchange-traded  contracts  are  highly 
standardized.  As  a  result,  the  tarms  and 
conditions  of  the  contracts  and  the 
environment  in  which  they  are  traded 
are  well  understood.  In  addition, 
familiarity  with  these  contracts  has 
become  highly  developed  over  the 
years.  FamiUarity  with  exchange-traded 
options  tends  to  reduce  the  operational 
risk  associated  with  their  use.  This  risk 
is  further  reduced  because  of  exchange 
and  CFTC  disclosure  rules  and  other 
requirements,  including  daily  marking- 
to-market  of  pHJsitions  and  regular 
customer  position  statements,  which 
keep  individuals  informed  of  accruing 
losses. 

In  contrast,  trade  options  are  not 
traded  in  a  transparent  environment  or 
on  a  continuous  basis.  As  a  result, 
prices  may  not  regularly  be  reported, 
and  positions  may  not  be  marked  to 
market  on  a  regular  basis.  Thus,  it  may 
be  more  difficult  to  monitor  the  market 
value  of  a  position.^*  thereby  increasing 
the  degree  of  operational  risk. 

It  should  also  be  noted  that,  in  the 
case  of  agricultural  trade  options,  the 
most  likely  counterparty  to  producers  is 
the  local  country  elevator.  Adding 
option  contracts,  particularly  those  with 
unusual  terms,  to  the  marketing  mix  of 
contracts  already  offered  by  an  elevator 
may  increase  the  complexity  of  the 
elevator's  overall  position  and  make  it 
more  difficult  to  hedge.  Thus,  the 


»43  PR  16153  (April  17,  1978). 

"This  lack  of  credit  exposure  may  create  a 
greater  likelihood  of  fraudulent  practices.  For 
example,  an  enterprise  may  sell  options  with  no 
intention  of  performing  on  the  contracts.  Because  a 
period  of  time  passes  between  the  time  optiotu  are 
written  and  when  they  expire,  the  enterprise  may 
be  able  to  collect  a  substantial  amount  of  funds 
before  its  intentions  not  to  perform  are  discovered. 


'*  Based  upon  observation  of  forward  contracting 
and  associated  hedging  practices,  it  is  anticipated 
that,  although  the  terms  of  agricultural  trade 
options  will  be  Individually  negotiable,  they 
nonetheless  would  be  expocrted  initially  to  resemble 
closely  the  terms  of  exchange-traded  options  with 
respect  to  exercise  dates,  delivery  grades  and  strike 
prices.  To  the  extent  that  the  terms  are  similar,  it 
will  be  easier  to  monitor  the  Tmancial  condition  of 
a  position  by  observing  prices  on  the  exchange 
markets.  In  addition,  for  individuals  who  have 
purchased  an  option,  the  price  of  the  option  is 
determined  up-front,  reducing  the  need  to  monitor 
the  value  of  the  position. 


elevator's  operational  risk  related  to  the 
use  of  trade  options  may  be  higher  than 
under  the  current  situation. 

Generally,  systemic  risk  is  the  risk  of 
a  broader  collapse  of  entities  or 
contracts  that  can  be  traced  back  to  the 
collapse  of  an  initial  contract  or  group 
of  contracts.  While  the  repercussions 
from  a  widespread  default  can  be 
problematic  wherever  it  occurs,  they 
can  be  particularly  troublesome  in  rural 
areas  where  the  economies  of  a  tov^m  or 
region  can  be  relatively  isolated  and 
highly  dependent  on  agriculture.  Thus, 
a  default  relating  to  agriculture  could 
potentially  spread  quickly  to  other 
sectors  of  the  local  or  even  regional 
economy. 

Lifting  the  ban  on  trade  options  on  the 
enumerated  commodities  would 
provide  an  additional  exemption  from 
the  general  rule  requiring  commodity 
futures  and  option  contracts  to  be  traded 
only  on  designated  contract  markets.  To 
the  degree  that  the  current  prohibition 
is  removed  or  relaxed,  entities  choosing 
to  operate  pursuant  to  that  exemption 
would  have  to  take  care  to  conform  their 
activities  to  the  terms  of  the  exemption. 
Failure  to  do  so  might  expose  such  an 
entity  to  the  legal  risk  that  a  particular 
over-the-counter  derivative  contract 
offered  by  it  was  not  covered  by  the 
exemption  and  that  its  offer  or  sale 
violated  either  that  exemption  or  some 
other  provision  of  the  Act  or 
Commission  rules. 

The  degree  of  risk  of  this  occurring 
would  depend  upon  the  extent  to  which 
a  simple  option  contract  were  modified. 
In  a  simple  option  position,  the  holder 
of  the  option  has  the  right  but  not  the 
obligation  to  make  or  ta^e  deUvery  of  a 
commodity  at  a  given  price.  However,  as 
has  been  seen  in  the  development  of 
derivative  contracts  in  the  financial 
markets,  this  simple  contract  can  evolve 
into  more  complicated  instruments  with 
payout  structures  significantly  different 
from  those  associated  with  a  simple 
option.  These  structures  give  rise  to  the 
risk  that  the  resulting  instrument  comes 
more  closely  to  resemble  a  futures 
contract,  rather  than.an  option  contract. 
Accordingly,  in  order  to  avoid  a 
violation,  those  offering  option  contracts 
in  reliance  on  the  trade  option 
exemption  would  have  to  assure 
themselves  that  the  instruments  they 
offer  adhere  closely  to  the  terms  of  that 
exemption. 

rv.  Possible  Regulatory  Restrictions 

The  Division  in  its  study  identified 
and  analyzed  a  variety  of  regulatory 
protections  or  conditions  which  could 
be  fashioned  to  address  many  of  the 
risks  noted  above.  These  conditions 
could  apply  to  the  nature  of  eligible 
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parties,  conditions  on  the  instrument  or 
its  use  and  regulation  of  marketing. 

A.  Nature  of  the  Parties 

As  the  Division  noted,  an  indirect 
means  of  discouraging  unsophisticated 
individuals  from  entering  into  trade 
options  would  be  to  use  transaction  size 
as  a  proxy  for  sophistication.  A  high 
minimum  transaction  size  effectively 
would  bar  smaller,  less  well- 
capitalized — and  presumably  less 
sophisticated — commercials  from 
participating.  This  approach  has  been  a 
stipulated  condition  of  transactions 
permitted  under  several  Commission 
and  staff  no-action  letters."  Transaction 
size  limitations  are  a  clear,  easily 
applied — albeit  crude — means  of 
measuring  sophistication.^*  Similarly, 
the  net  worth  of  the  customer 
counterparty  could  be  used  as  proxy  for 
determining  sophistication. 

Proxy  limitations  may  be  over-  or 
under-inclusive.  In  the  case  of  size 
restrictions,  they  may  limit  hedging 
flexibility.  As  mentioned  above,  many 
producers  do  not  use  exchange-traded 
contracts  because  they  prefer  not  to  post 
margin,  do  not  have  brokers  to  sell  them 
exchange-traded  options  or  must 
arrange  financing  for  the  position. 
Entering  into  a  trade  option  contract 
with  a  local  elevator  may  address  these 
producer  concerns.  Using  these  proxy 
limitations,  however,  may  make  trade 
options  unavailable  to  the  smaller 
entities  that  might  otherwise  Tind  them 
the  most  useful.  Conversely,  such  proxy 
limitations  may  also  be  a  crude,  though 
clear,  means  of  distinguishing  among 
entities  when  determining  to  which,  if 
any,  various  conditions  for  lifting  the 
ban  on  agricultural  commodities  should 
not  apply. 

Another  method  of  limiting  access  to 
agricultural  trade  options  as  a  means  of 
maintaining  regulatory  oversight  is  to 
limit  those  entities  or  individuals  which 
may  become  trade  option  vendors.  For 
example,  option  vendors  could  be 
required  to  register  in  some  capacity 
with  the  Commission  as  a  condition  of 


doing  business."  Alternatively,  the 
Commission  could  consider  creating 
new  requirements  that  would  be 
applicable  only  to  the  offer  and  sale  of 
agricultural  trade  options.^"  Such 
requirements  could  establish  a  new 
category  of  special  registration  or  could 
simply  require  that  those  offering  such 
instruments  identify  themselves  by 
notifying  the  Commission.  In  lieu  of,  or 
in  combination  witli,  required 
registration,  the  Commission  could 
restrict  vendors  of  trade  options  to 
commercial  entities  involved  in  the 
handling  or  use  of  the  commodity. 

As  an  alternative  for,  or  in 
conjunction  with,  other  requirements 
and  restrictions,  the  Commission  could 
institute  an  educational  program  or 
condition.  Many  of  the  participants  in 
the  December  Roundtable  expressed  the 
concern  that  individuals  need  better 
education  in  the  use  of  option  contracts 
and  in  the  principles  of  risk 
management  generally.^  The  appeal  of 
such  a  program  rests  on  the  assumption 
that  better  educated  individuals  can 
better  protect  their  own  interests, 
thereby  reducing  the  need  for  other 
regulatory  restrictions  or  monitoring 
procedures. 

Although  the  Commission  currently 
does  not  have  any  educational 
requirements  for  individuals  using 
futures  or  option  contracts,  the 
exchange-traded  option  pilot  program 
established  under  the  1990  farm  bill,'" 
a  program  limited  to  a  relatively  limited 
number  of  counties,  required  persons 
participating  in  the  program  to  complete 
educational  training.  Seminars  on 
marketing  and  the  use  of  exchange- 
traded  options  were  developed  by  the 
United  States  Department  of  Agriculture 
and  presented  through  the  State 
Cooperative  Extension  Service  together 
with  representatives  from  the  State  an(^ 
County  Consolidated  Farm  Service 
Agency.  The  instruction  included  an 
introduction  to  the  Options  Pilot 


''The  Commission,  in  May  1991.  issued  a  no- 
action  letter  to  Celderman.  Inc..  with  respect  to  the 
offering  of  agricultural  trade  options.  See,  n.  39, 
supra.  A  condition  of  the  letter  was  that  the  options 
be  offered  in  units  of  no  less  than  100,000  bushels. 
Subsequently,  in  June  1992  the  staff  issued  a  no- 
action  letter  to  a  commodity  merchant  and 
processor  to  allow  the  offer  of  agricultural  trade 
options.  A  condition  of  that  letter  was  that  the 
minimum  transaction  size  of  an  option  be  at  least 
1.000.000  bushels  See.  CFTC  Letter  No.  92-10. 
Division  of  Trading  and  Markets,  Comm.  Fut.  L. 
Rep  (CX>I)  1  25.309  dune  9.  1992). 

^The  minimum  appropriate  transaction  size 
levels  would  have  to  be  considered  as  pan  of  a 
notice  and  comment  rulemaking  procedure. 


'''An  additional  alternative  would  be  to  permit 
registration  and  oversight  of  option  vendors  by 
other  federal  or  state  regulators  to  substitute  for 
CFTC  registration.  For  example,  under  this 
alternative  a  bank  subject  to  state  or  federal  banking 
oversight  could  also  offer  trade  options.  However, 
an  elevator  could  not  offer  such  options  unless  it 
became  registered  with  the  Commission  as  an 
introducing  broker  or,  as  discussed  below,  in  a  new 
category  of  Commission  registration  or  was  subject 
to  oversight  under  some  other  specified  regulatory 
scheme. 

''However,  there  are  costs  associated  with 
registration  requirements,  both  for  the  registrant 
and  the  Commission  which  must  be  taken  into 
consideration. 

»  December  Roundtable,  tr.  pp.  17. 19.  32,  45.  49, 
53  and  62. 

*FACT  Act — Food.  Agriculture,  Conservatioik- 
and  Trade  Ad  of  1990  (P.L.  101-624). 


Program  and  a  review  of  option  trading 
procedures. 

Although  an  educational  program  or 
requirement  has  great  appeal, 
implementing  the  program  could  be 
very  costly,  especially  in  light  of  its 
potential  nationwide  scope.  Moreover, 
mandatory  attendance  to  fulfill  an 
education  requirement  may  not  achieve 
the  desired  effect  of  raising  the  level  of 
understanding  or  sophistication  among 
potential  participants,  however.  Unless 
competency  also  is  tested,  an  attendance 
requirement  alone  may  not  be  indicative 
of  the  actual  sophistication  of  a 
participant  and  could  lead  to  a  false 
sense  of  security  by  the  government, 
potential  vendors,  and  the  customers 
themselves,  that  those  who  met  the 
education  requirement  were  in  fact 
knowledgeable  or  suitable  customers. 
Finally,  to  the  extent  that  private 
providers  or  organizations  undertook 
this  role,  there  would  be  a  risk  that 
educational  programs  could  resemble  or 
become  marketing  seminars. 

B.  Restrictions  on  the  Instruments  or 
Their  Use 

Several  restrictions,  either  direct  or 
indirect,  could  be  placed  on  the  use  of 
agricultural  trade  options,  in  addition  to 
the  requirement  that  they  be  offered 
only  to  commercial  entities.  Section 
32.4  of  the  Commission's  regulations 
requires  that  trade  options  be  offered 
only  to  a  commercial  entity  "solely  for 
purposes  related  to  its  business  as 
such."  Although  the  Commission  has 
not  had  occasion  to  address  the  scope  of 
this  restriction  definitively,  the 
Commission  could  delineate,  by  either 
specific  restrictions  or  more  general 
guidance,  at  least  initially,  those 
practices  which  in  the  context  of 
agricultural  trade  options  will  ensure 
that  the  use  of  such  options  remains 
within  the  intent  of  the  exemption." 

For  example,  the  requirement  that 
trade  options  be  for  a  business-related 
use  suggests  that  the  overall  size  of  all 
agricultural  trade  option  contracts  and 
any  other  derivative  positions  should 
not  exceed  the  size  of  the  cash  or 
forward  market  position  being  hedged. 
Under  most  circumstances,  a  position  in 
a  derivative  contract  that  exceeds  the 


"  In  connection  with  HTA  contracts,  the  Division 
of  Economic  Analysis  frequently  was  asked  for 
further  specificity  concerning  the  extent  to  which 
various  forms  of  the  contracts  fell  within  the 
boundaries  of  the  Commission's  rules  or  policies  or 
staff  no-action  positions.  In  response,  the  Division 
issued  a  Statement  of  Guidance  on  May  15, 1996. 
This  statement  provided  specific  guidance  that 
could  be  applied  to  contracts  or  transactions  to 
determine  whether  or  not  they  were  "prudent."  that 
is.  could  be  used  to  reduce  price  risks.  Such  a 
formal,  if  applied  to  trade  options,  also  might  prove 
valuable  to  the  industry. 
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size  of  the  underlying  cash  or  forward 
position  increases  price  risk.  Other 
circumstances  associated  with  managing 
risk  include  the  existence  of  a 
predictable  relationship  between  the 
crop  produced  and  the  commodity  on 
which  the  option  is  written,  the  timing 
of  option  expiration  and  harvest  of  the 
commodity,  and  the  expiration  of  the 
option  in  a  crop  year  which  coincides 
with  the  delivery  period  for  the 
underlying  commodity. 

Consideration  should  also  be  given  to 
whether,  or  under  what  circumstances, 
the  practice  of  a  producer  or  other 
agricultural  business  selling  options  to 
generate  premium  income  is  "solely  for 
purposes  related  to  its  business  as 
such."  While  the  purchaser  of  an  option 
holds  a  limited  risk  instrument,  option 
sellers  potentially  face  unlimited  price 
risk.  A  practice  sometimes  used  by 
individuals  having  positions  in  the 
underlying  commodity  is  to  enter  into 
what  is  known  as  a  covered  position.  A 
producer  enters  a  covered  call  position 
when  he  or  she  writes  a  call  option  that 
can  be  satisfied  through  delivery  from 
production.  In  this  sense,  if  prices  fall, 
a  producer  writing  covered  calls  is 
better  off  by  the  amount  of  the  premiimi 
income  received  than  if  the  cash 
position  is  not  hedged.  However,  if 
prices  rise,  the  producer  is  not  able  to 
participate  in  the  market  rally,  although 
he  or  she  may,  nonetheless,  receive  a 
price  sufficient  to  cover  production 
costs  and  provide  a  satisfactory  profit 
margin. 

A  second  practice  which  generates 
premium  income  involves  contracts 
which  incorporate  both  written  and 
purchased  options.  A  contract  having  a 
cap  emd  floor  is  an  example  of  this 
practice.  In  conjimction  with  a  long 
cash  position,  these  contracts  set  a  floor 
price  for  the  commodity.  The  cost  of 
providing  that  floor,  however,  is 
reduced  in  return  for  the  producer 
agreeing  to  limit  the  upside  profit 
potential,  essentially  incorporating  a 
written  call  into  the  contract.  To  the 
extent  that  such  contracts  provide  for  a 
ratio  of  written  options  in  excess  of 
purchased  options,  they  raise  issues 
similar  to  those  of  writing  covered  calls 
or  naked  options.  Certain  trading 
strategies,  such  as  placing  and  lifting  a 
"hedge"  multiple  times,  also  raise  the 
issue  of  whether  such  practices  are 
consistent  with  the  requirement  that 
trade  options  be  for  a  business  purpose. 

In  addition,  the  design  of  trade  option 
contracts  could  be  restricted  to  assure 
that  they  do  not  violate  other  provisions 
of  the  Act  or  Commission  regulations. 
While  a  basic  option  contract  is  a 
limited-risk  financial  instrument, 
options  can  be  bundled  to  create 


instruments  with  more  complex  payout 
scenarios.  Because  option  contracts  can 
be  "bundled"  to  create  a  synthetic 
futures  contract  and  the  regulatory 
treatment  of  trade  options  differs 
substantially  from  that  of  off-exchange 
futures  contracts,  the  Commission  could 
delineate  trade  options  from  futures 
contracts,  either  through  guidance  or  as 
a  condition  of  the  exemption. 

C.  Regulation  of  Marketing 

Required  disclosures  are  a  common 
customer  protection.  The  Commission, 
in  determining  whether  required 
disclosures  should  be  mandated  in 
connection  with  lifting  the  ban  on 
agricultural  trade  options,  must  also 
determine  the  nature  of  the  disclosure 
that  is  appropriate  to  this  instrument.  A 
second  common  protection  is  the 
requirement  that  customers  be  provided 
with  periodic  information  regarding 
accoimts.  Information  regarding  the 
value  of  a  customer's  position  would  be 
useful  to  customers  in  guiding  them  as 
to  the  current  value  of  their  position  and 
determining  the  prudence  of  their  future 
activities. 

D.  Other  Possible  Limitations 

As  the  Division  noted,  a  major 
concern  when  entering  into  over-the- 
counter  transactions  is  the  risk  of 
counterparty  default.  A  variety  of 
measures  have  been  used  in  commerce, 
and  on  various  occasions  required  by 
the  Commission,  to  attempt  to  ensure 
that  parties  to  a  contract  meet  their 
obligations.  These  include  collateral 
requirements,  minimum  capital 
requirements,  cover  requirements  in  the 
form  of  hedges  or  cash  market 
inventories,  third  party  guarantees  and 
minimum  credit  ratings.  For  example, 
under  the  Commission's  Part  34 
exemption  for  hybrid  instruments,  as 
initially  promulgated,  the  eligibility  of 
hybrid  instruments  issuers  for  the 
exemption  was  conditioned  upon 
meeting  one  of  four  credit-related 
criteria.  These  criteria  were  that  the 
instnunent  be  rated  in  one  of  the  four 
highest  categories  by  a  nationally 
recognized  investment  rating 
organization,  the  issuer  had  at  least 
$100  million  in  net  worth,  the  issuer 
maintained  letters  of  credit  or  cover, 
consisting  of  the  physical  commodity, 
futures,  options  or  forward  contracts  for 
the  commodity  or  interests  consisting  of 
acceptable  cover,  or  that  the  instrument 
be  eligible  for  insurance  by  a  U.S. 
government  agency  or  chartered 
corporation.  In  contrast,  a  futures 
exchange,  during  the  December 
Roundtable.  advocated  that  parties 
offering  agricultural  trade  options  be 
required  to  maintain  cover  by  holding  a 


one-to-one  hedge  with  an  exchange- 
traded  contract." 

Requiring  one-to-one  hedging  would 
restrict  the  flexibility  of  certain  option 
vendors.  For  example,  offerors  with 
sufficient  capital  reserves  might  be  in  a 
position  more  effectively  to  cover  the 
risk  associated  with  their  option 
contracts  in  a  manner  other  than  by  one- 
to-one  hedging. 

Generally,  the  Commission  imposes 
internal  controls  requirements  as  a 
condition  of  registration.  These  include 
the  requirement  that  FCMs  provide 
audited  financial  statements,  have  in 
place  a  system  of  internal  controls,  and 
supervise  the  conduct  of  all  employees. 
The  Commission  could  impose  similar 
requirements  on  agricultural  trade 
option  vendors,  with  or  without 
mandating  their  registration.  However, 
in  the  absence  of  a  registration 
requirement  and  a  self-regulatory 
organization  to  assist  in  enforcing  that 
requirement,  such  conditions  would  be 
more  difficult  to  mandate  and  to 
enforce. 

Many  country  elevators  and  others  at 
the  first-handler  level  of  the  marketing 
chain  do  not  now  have  in  place 
adequate  internal  controls  to  engage  in 
a  variety  of  off-exchange  transactions,'' 
nor  are  they  subject  to  a  regulatory 
scheme  requiring  such  controls. 
Accordingly,  a  possible  condition  on 
those  wishing  to  become  vendors  of 
such  instruments  might  be  to  require 
that  they  have  in  place  systems  to  track 
changes  in  the  value  of  their  positions 
and  to  notify  customers  periodically  of 
the  value  of  such  positions.  The     ■ 
adequacy  of  such  systems  could  be 
required  to  be  subject  to  a  review  by  a 
certified  public  accountant. 

V.  Related  Issues 

The  Division's  study  also  touched  on 
a  number  of  issues  which  have  been 
raised  regarding  the  applicability  of 
other  exemptions  to  agricultural 
contracts.  Those  issues  relate  to  forward 
contracts  having  option-like  payment 
features  and  to  the  applicabiUty  of  the 
Commission's  exemptions  under  Part  35 
of  its  rules — for  swaps,  and  Part  36  of  its 
rules — for  professional  markets. 
Although  the  Division's 
recommendations  with  respect  to  these 
issues  are  not  directly  applicable  to  the 
Commission's  determination  whether  to 
lift  the  prohibition  on  the  enumerated 
agricultural  commodities,  and  are  not 
the  subject  of  this  Advance  Notice  of 
Proposed  Rulemaking,  the  Division 
recommended  that  the  Commission 


'^  See,  December  Roundtable.  tr.  pp.  30,  31.  36. 
47.  48  and  78. 
"  .See.  December  Roundtable.  tr.  p.  56. 
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decide  that  the  prohibition  on 
agricultural  trade  options  does  not  limit 
the  scope  of  the  Commission's  swaps 
exemption  under  Part  35  of  its  rules  and 
that  staff  update  a  previous 
interpretative  letter  of  the  Commission's 
Offire  of  General  Counsel. 


\  i 


i-s  for  Comment 


Based  upon  the  Division's  study  and 
its  recommendation,  the  Commission  is 
considering  whether  to  lift  the 
prohibition  on  agricultural  trade  options 
subject  to  conditions.  The  Division 
identified  an  array  of  possible  regulatory 
conditions  for  lifting  the  prohibition, 
each  having  differing  benefits  and  costs. 
The  receipt  of  public  comment  on  these 
issues,  particularly  an  assessment  by 
commenters  of  the  costs  and  benefits  of 
the  potential  regulatory  conditions 
identifled  by  the  Division,  will  assist  the 
Commission  in  considering  whether  to 
lift  the  prohibition  and,  if  so,  what 
conditions  would  establish  an 
appropriate  regulatory  predicate  for  so 
doing.  Accordingly,  the  Commission 
invites  commenters  to  respond  to  the   , 
following  specific  questions,  as  well  as 
additional  comments  they  may  have  on 
the  above  analysis. 

A.  Benefits 

1.  Are  there  additional  potential 
benefits  of  permitting  the  offer  or  sale  of 
trade  options  on  the  enumerated 
agricultural  commodities  that  were  not 
identi^ed  in  the  Division's  analysis? 

2.  Who,  in  addition  to  first  handlers, 
likely  would  become  vendors  of 
agricultural  trade  options?  Who  would 
likely  be  purchasers  of  such 
instruments?  Would  they  attract 
commercials  who  do  not  currently 
engage  in  risk-management  practices? 

3.  Would  the  availability  of 
agricultural  trade  options  likely  result  in 
the  introduction  of  new  products,  or 
would  such  options  merely  replicate 
those  already  available  on-exchange? 

4.  What  factors,  if  any,  suggest  that 
there  is  a  demand  for  agricultural  trade 
options?  Has  the  need  for  such  options 
changed  over  the  years?  If  so,  in 
response  to  what  factors? 

B.  Risks 

5.  Are  there  additional  potential  risks 
resulting  from  permitting  the  offer  or 
sale  of  trade  options  on  the  enumerated 
agricultural  commodities  that  were  not 
identified  in  the  Division's  analysis? 

6.  How  transparent  is  the  pricing  of 
the  instruments  discussed  in  response 
to  question  No.  3  likely  to  be? 

7.  What  role  can  industry  or  trade 
groups  take  in  promoting  best  sales 
practices?  Is  some  degree  of  uniformity 


in  instruments  necessary  or  desirable  to 
prevent  fraud? 

8.  What  are  the  likely  credit 
relationships  in  offering  such  contracts? 
Will  customers  have  the  bargaining 
power  to  address  credit  issues  arising 
because  of  the  asymmetrical  nature  of 
option-related  credit  exposures? 

9.  What  systems  do  first-handlers 
currently  have  in  place  to  address 
operational  risk?  What  oversight  is  there 
of  their  operations,  and  by  whom?  Are 
current  systems  adequate  to  respond  to 
the  demands  stemming  from  offering 
agricultural  trade  options?  Are  there 
impediments  to  first-handlers,  and 
others,  developing  the  necessary 
operational  infrastructure? 

10.  Are  there  mechanisms  in  place  to 
contain  possible  effects  to  a  local  or 
regional  economy  from  the  financial 
failure  of  a  single  elevator?  Does  such  a 
failure,  if  due  to  adverse  experience  in 
trade  options,  have  a  different  result  or 
impact  than  one  due  to  other  reasons? 

C.  Nature  of  the  Parties 

11.  Should  restrictions  be  placed  on 
who  could  offer  trade  options?  For 
example,  should  vendors  be  subject  to 
net  worth  or  other  financial  capacity 
restrictions?  Should  vendors  of 
agricultural  trade  options  be  registered 
with  the  Commission?  What  if  any 
criteria  should  be  conditions  of  such 
registration?  If  registration  is  not 
required,  should  vendors  be  required  to 
notify  the  Commission?  Should  option 
vendors  be  limited  to  commercial 
agricultural  interests  or  other  types  of 
entities  which  are  subject  to  a 
registration  requirement  or  government 
oversight — such  as  CFTC  registrants, 
banks  or  insurance  companies? 

12.  Should  the  use  of  trade  options  be 
limited  to  sophisticated  users?  If  so, 
what  criteria  are  appropriate  to 
determine  the  sophistication  of  a  party? 
Would  other  restrictions  on  users  (such 
as  net  worth  or  other  measures  of 
financial  capacity)  be  appropriate?  If 
trade  options  are  not  limited  to  such 
users,  should  sophisticated  users  be 
exempt  from  any  or  all  of  the  trade 
option  requirements?  Are  parties  which 
meet  the  eligibility  requirements  of 
Parts  35  and  36  of  the  Commission's 
rules  appropriately  defined  as 
sophisticated  for  this  purpose? 

13.  Are  minimum  transaction  size 
requirements  a  practical  means  of 
limiting  access  to  trade  options?  If  so, 
what  is  an  appropriate  transaction  size 
in  the  various  commodities  that  would 
assure  that  options  are  available  to  only 
sophisticated  participants?  Should 
parties  be  exempt  from  transaction  size 
limitations  if  they  can  demonstrate 
sophistication  through  some  other 


criteria?  If  so,  what  substitute  criteria 
would  be  appropriate? 

14.  Is  an  educational  requirement 
appropriate  as  a  condition  to  enter  into 
a  trade  option  contract  for  customers 
and/or  vendors?  What  type  of  condition 
would  be  appropriate  with  regard  to 
education?  Should  an  option  customer 
be  required  to  demonstrate  some  level  of 
proficiency  with  respect  to  option 
transactions,  and  if  so,  how  would 
proficiency  be  determined?  If  trade 
option  vendors  were  permitted  to 
conduct  educational  seminars,  what 
restrictions  or  disclosures  might  be 
required  of  vendors  to  prevent  abuses? 
What  resources  for  offering  such 
educational  opportunities  exist  or  can 
be  made  available? 

D.  Restrictions  on  the  Instruments  or 
Their  Use 

15.  What  uses  of  agricultural  trade 
options  should  be  deemed  appropriate? 
Should  restrictions  on  the  use  or  design 
of  trade  options  be  by  regulation?  Or 
should  the  Commission  issue  general 
guidance  on  this  issue? 

16.  Under  what  circumstances,  if  any, 
should  the  writing  of  agricultural 
options  by  producers  be  considered  to 
be  an  appropriate  business-related  use 
of  a  trade  option?  More  specifically,  is 
it  appropriate  for  producers  to  write 
covered  calls  under  the  trade  option 
exemption?  To  what  degree,  if  any,  is 
the  writing  of  options  to  offset  the  cost 
of  purchasing  an  option,  appropriate? 

17.  ShoulcT the  Commission  adopt 
regulations  or  provide  guidance  to 
restrict  trading  strategies  by  option  users 
which  result  in  the  increase  of  risk? 
What  types  of  trading  strategies  might 
be  restricted?  Should  trade  option 
customers  be  allowed  to  enter  and  exit 

a  position  multiple  times?  What  means 
could  the  Commission  use  to  limit  such 
a  trading  strategy?  What  obligations 
would  be  appropriate  for  the 
Commission  to  place  on  trade  option 
vendors  with  respect  to  monitoring  the 
appropriateness  of  the  trading  activity  of 
their  customers? 

18.  To  what  extent  should  option 
vendors  be  permitted  to  bundle  options 
to  create  risk-return  payouts  different 
frx)m  a  simple  put  or  call  option? 

E.  Regulation  of  Marketing 

19.  What  types  of  risk  disclosure 
should  be  required  of  vendors  as  related 
to  the  offer  and  sale  of  trade  options? 
Should  such  disclosure  be  through  a 
mandated  uniform  risk-disclosure 
statement?  What  information  should  be 
required  to  be  disclosed? 

20.  What  types  of  information  and  at 
what  intervals  should  vendors  be 
required  to  notify  a  customer  with 
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respect  to  the  financial  status  of  a  trade 
option  position?  What  form  should 
trade  confirination  take? 

F.  Cover  Requirements 

21.  ^ould  the  Commission  compel 
counterparties  to  cover  market  risks,  or 
should  the  issue  of  providing  cover  be 
left  to  negotiation  between  the 
counterparties?  Should  parties  be 
permitted  to  waive  the  right  to  have  a 
counterparty  provide  some  sort  of  cover 
or  guarantee? 

22.  If  cover  is  required,  should  parties 
be  allowed  to  combine  different  forms  of 
cover — i.e.,  collateral,  hedging, 
minimum  capital,  guarantees,  etc. — to 
satisfy  the  requirement? 

23.  Should  cover  be  required  on  the 
vendor's  gross  or  net  trade  option 
position?  Should  parties  be  allowed  to 
offset  their  exposure  on  a  trade  option 
position  against  other  non-trade  option 
positions  within  the  operation?  At  what 
level  of  a  multi-enterprise  firm  should 
the  firm  be  allowed  to  net  their  trade 
option  exposure? 

24.  If  the  customer  has  a  short  option 
position,  should  the  vendor  have  an 
obligation  to  ascertain  whether  the 
customer  has  adequately  covered  the 
position? 

25.  If  parties  are  required  to  provide 
cover  in  the  form  of  a  one-to-one 
offsetting  position  in  an  exchange- 
traded  option,  what  would  constitute  a 
"one-to-one"  offset?  That  is,  for  trade 
option  transactions  occurring  at 
fractional  sizes  of  exchange  contracts, 
would  parties  be  required  to  round  a 
position  up  or  dovm?  Would  individual 
trade  options  be  required  to  be  offset 
individually,  or  could  the  overall 
position  of  the  seller  be  hedged?  How 
would  trade  options  be  covered  for 
those  enumerated  commodities  which 
are  no  longer  actively  traded  on  an 
exchange?  What  type  of  accounting 
procedure  should  be  required  to  match 
trade  options  to  offsetting  exchange 
contracts? 

26.  In  setting  a  minimum  capital 
requirement  in  lieu  of  or  in  combination 
with  various  forms  of  cover,  how  should 
the  overall  level  of  market  price  risk  be 
determined,  and  what  level  of  capital 
would  be  deemed  sufficient  to  cover  the 
risk? 

27.  Should  third-party  guarantees  be 
permitted  as  a  form  of  cover?  If  so,  what 
forms  and  what  level  of  guarantee 
would  be  appropriate  as  cover  for  a 
trade  option  position?  Should  the  total 
potential  exposure  on  a  trade  option 
position  be  guaranteed?  Who  are 
appropriate  parties  to  supply  a 
guarantee? 


G.  Internal  Controls 

28.  At  a  minimum,  what  types  of 
internal  controls  should  an  option 
vendor  have  in  place? 

29.  What  is  the  most  cost  effective 
means  to  assure  that  vendors  implement 
the  minimum  level  of  internal  controls? 
What  regulatory  oversight  mechanisms 
are  necessary  and  in  place?  Should 
vendors  be  audited  to  assure 
comphance,  or  is  a  review  by  a  certified 
public  accountant  sufficient? 

30.  Overall,  in  light  of  the  above 
questions,  should  the  Commission  lift 
the  prohibition  on  trade  options  on  the 
enumerated  agricultural  commodities? 

Issued  in  Washington,  DC,  this  3rd  day  of 
June,  1997,  by  the  Commission. 
lean  A.  Y/tiJb, 

Secretary  of  the  Commission. 
(FR  Doc.  97-14890  Filed  6-6-97;  8:45  am] 
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Increase  o'  Maxim^rr  A-nountfor 
Into-mai  Eriti-ies  to  S20K 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Under  the  current  Customs 
Regulations,  shipments  of  merchandise 
generally  must  be  valued  at  $1,250  or 
less  in  order  to  qualify  for  informal 
entry  procedures.  This  regulatory  value 
limit  reflects  the  previous  statutory 
maximum  that  the  Secretary  of  the 
Treasury  could  establish  by  regulation 
under  19  U.S.C.  14q8(aMl)  prior  to  its 
amendment  by  section  662  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  which  raised  the 
statutory  maximum  to  $2,500.  As  a 
consequence  of  this  increase  in  the 
statutory  maximum,  and  consistent  with 
the  regulatory  discretion  conferred  by 
the  statute  to  establish  a  level  within 
that  limit.  Customs  proposes  in  this 
document  to  amend  the  Customs 
Regulations  to  increase  the  informal 
entry  value  limit  to  $2,000. 
DATES:  Comments  must  be  received  on 
or  before  August  8,  1997. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
U.S.  Customs  Service.  Franklin  Court, 
1301  Constitution  Avenue,  N.W., 
Washington.  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 


Regulations  Branch,  Office  of 
Regulations  and  Rulings.  Franklin 
Court,  1099  14th  Street,  N.W.,  Suite 
4000,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  Aspects:  Linda  Walfish, 
OfBce  of  Field  Operations  (202-927- 
0042). 

Legal  Aspects:  Jerry  Laderberg.  Office 
of  Regulations  and  Rulings  (202-482- 
6940). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  merchandise  imported  into  the 
customs  territory  of  the  United  States  is 
subject  to  entry  and  clearance 
procedures.  Section  484(a).  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1484(a)). 
provides  that  the  "importer  of  record" 
or  his  authorized  agent  shall:  (1)  Make 
entry  for  imported  merchandise  by 
filing  such  documentation  or 
informatioii  as  is  necessary  to  enable 
Customs  to  determine  whether  the 
merchandise  may  be  released  from 
Customs  custody;  and  (2)  complete  the 
entry  by  fihng  with  Customs  the 
declared  value,  classification  and  rate  of 
duty  applicable  to  the  merchandise  and 
such  other  documentation  or  other 
information  as  is  necessary  to  enable 
Customs  to  properly  assess  duties  on  the 
merchandise  and  collect  accurate 
statistics  with  respect  to  the 
merchandise  and  determine  whether 
any  other  applicable  requirement  of  law 
is  met.  Part  142,  Customs  Regulations 
(19  CFR  Part  142).  implements  section 
484  and  prescribes  procedures 
applicable  to  most  Customs  entry 
transactions.  These  procedures  are 
referred  to  as  formal  entry  procedures 
and  generally  involve  the  completion 
and  filing  of  one  or  more  Customs  forms 
(such  as  Customs  Form  7501,  Entry/ 
Entry  Summary,  which  contains 
detailed  information  regarding  the 
import  transaction)  as  well  as  the  filing 
of  commercial  documents  pertaining  to 
the  transaction. 

As  originally  enacted,  section  498, 
Tariff  Act  of  1930  (subsequently 
codified  at  19  U.S.C.  1498),  authorized 
the  Secretary  of  the  Treasury  to 
prescribe  rules  and  regulations  for  the 
declaration  and  entry  of,  among  other 
things,  imported  merchandise  when  the 
aggregate  value  of  the  shipment  did  not 
exceed  such  amount,  but  not  greater 
than  $250,  as  the  Secretary  shall  specify 
in  the  regulations.  Regulations 
implementing  this  aspect  of  section  498 
are  contained  in  Subpart  C  of  Part  143, 
Customs  Regulations  (19  CFR  Part  143) 
which  is  entitled  "Informal  Entry".  The 
informal  entry  procedures  set  forth  in 
Subpart  C  of  Part  143  are  less 
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burdensome  than  the  formal  entry 
procedures  prescribed  in  Part  142  of  the 
regulations.  For  example,  if  authorized 
by  the  port  director,  informal  entry  may 
be  effected  by  the  filing  of  a  commercial 
invoice  setting  forth  a  declaration 
signed  by  the  importer  or  his  agent 
attesting  to  the  accuracy  of  the 
information  on  the  invoice. 

Section  206  of  the  Trade  and  Tariff 
Act  of  1984  (Public  Law  98-573,  98  Stat. 
2948)  amended  section  498  by 
increasing  to  $1,250  (but  with  some 
exceptions)  the  maximum  dollar 
amount  that  the  Secretary  could 
prescribe  by  regulation  for  purposes  of 
the  declaration  and  entry  ot  imported 
merchandise.  On  July  23. 1985.  T.D.  85- 
123  was  published  in  the  Federal 
Register  (50  FR  29949)  to.  among  other 
ihings.  increase  to  $1,000  the  regulatory 
limit  for  which  informal  entries  could 
be  filed;  the  regulatory  amendments  in 
this  regard  involved  changes  to  Subpart 
C  of  Part  143  and  various  other 
provisions  of  the  Customs  Regulations 
that  reflected  the  $250  informal  entry 
dollar  limit,  and  Customs  explained  in 
the  background  portion  of  T.D.  85-123 
that  the  new  limit  would  be  set  initially 
in  the  regulations  at  $1,000.  with  the 
option  to  increase  it  to  $1,250  in  the 
future.  On  August  31.  1989,  Customs 
published  in  the  Federal  Register  (54 
FR  36025)  T.D.  89-62  which  amended 
the  Customs  Regulations  by  increasing 
the  limit  for  which  informal  entries 
could  be  filed  to  the  maximum  $1,250 
permitted  under  section  498  as 
amended  by  section  206  of  the  Trade 
andTariff  Actof  1984. 

Section  662  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (Pub.  L.  103-182.  107  Stat.  2057) 
amended  section  498  by  increasing  to 
$2,500  the  maximum  dollar  amount  that 
the  Secretary  could  prescribe  by 
regulation  for  purposes  of  the 
declaration  and  entry  of  merchandise. 
As  a  result  of  this  further  increase  in  the 
statutory  maximum,  and  in 
consideration  of  the  fact  that  the 
regulatory  limit  for  informal  entries  has 
not  been  increased  since  1989,  Customs 
believes  that  it  would  be  appropriate  to 
again  increase  the  regulatory  limit  for 
informal  entries. 

Similar  to  the  approach  taken  in  1985 
as  indicated  above,  and  noting  that  the 
statutory  maximum  still  represents  a 
ceiling  but  does  not  preclude  adoption 
of  a  lower  regulatory  limit.  Customs 
believes  that  it  would  be  preferable  at 
this  time  to  take  an  intermediate  step  by 
establishing  a  new  informal  entry  limit 
of  $2,000,  which  would  be  considerably 
higher  than  the  present  $1,250 
regulatory  limit  but  still  somewhat 
below  the  maximum  level  authorized  by 


statute.  Customs  believes  that  adoption 
of  this  proposed  $2,000  limit  would 
result  in  the  best  balance  between  the 
revenue  and  statistical  collection  and 
enforcement  responsibilities  of  Customs 
and  the  interest  of  the  importing  public 
in  having  an  expanded  opportunity  to 
use  the  less  burdensome  informal  entry 
procedures.  If  the  proposed  new  $2,000 
informal  entry  limit  is  adopted.  Customs 
would  still  retain  the  option  of 
proposing  a  further  upward  adjustment 
of  the  regulatory  limit  at  an  appropriate 
future  date,  subject  to  the  statutory 
maximum,  after  having  had  an 
opportunity  to  evaluate  the  operational 
effect  of  the  new  $2,000  limit  as  well  as 
any  other  intervening  change  in 
circumstances  that  may  have  an  impact 
on  the  entry  process. 

The  proposed  changes  to  the 
regulations  set  forth  in  this  document 
involve  replacement  of  references  to 
•'$1,250"  by  references  to  "$2,000"  in 
the  informal  entry  provisions  of  Subpart 
C  of  Part  143  and  in  various  other 
provisions  within  Parts  10, 123, 128. 
141, 145  and  148  of  the  Customs 
Regulations  (19  CFR  Parts  10. 123. 128, 
141.  145  and  148). 

Comments 

Before  adopting  the  proposed 
amendments  as  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  timely  submitted  to  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)).  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street.  NW..  Suite 
4000.  Washington,  DC. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulatory  amendments 
are  in  response  to  a  statutory  change 
and  will  have  the  effect  of  reducing  the 
regulatory  burden  on  the  public. 
Accordingly,  the  propo.sed  amendments 
are  not  subject  to  the  regulatory  analysis 


or  other  requirements  of  5  U.S.C.  603 
and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports.  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  123 

Aircraft.  Canada,  Customs  duties  and 
inspection.  Imports.  Mexico,  Motor 
carriers.  Railroads,  Reporting  and 
recordkeeping  requirements,  Vehicles, 
Vessels. 

19  CFR  Part  128 

Carriers.  Couriers.  Customs  duties  and 
inspection.  Entry.  Express 
consignments.  Freight,  Imports. 
Informal  entry  procedures.  Manifests, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  141 

Bonds.  Customs  duties  and 
inspection.  Entry  of  merchandise, 
Invoices.  Release  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  143 

Customs  duties  and  inspection,  Entry 
of  merchandise,  Invoice  requirements, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  145 

Customs  duties  and  inspection. 
Imports.  Mail,  Postal  service,  Reporting 
and  recordkeeping  requirements. 

19  CFR  Part  148 

Customs  duties  and  inspection. 
Imports,  Personal  exemptions, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  Parts  10, 123. 128, 
141, 143, 145  and  148  of  the  Customs 
Regulations  (19  CFR  Parts  10.  123.  128. 
141, 143. 145  and  148),  as  set  forth 
below. 

PART10— ARTICi-ES  CONOrriON^LLY 
PRFE   SUBJFC^  'U  t  REDUCED 

1.  The  authority  citation  for  Part  10 
continues  to  read  in  part  as  follows: 
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*  uiliority:  19  U.S.C.  66. 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States),  1321, 1481, 1484. 1498, 1506 
1623, 1624,  3314. 


2.  In  §  10.;.  liitj  introductory  text  of 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (bj  are  amended  by  removing 
the  reference  "$1,250"  and  adding,  in 
its  place,  the  reference  "$2,000". 

PART  123--CUSTOMS  RELATiONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
Part  123  is  revised  to  read,  and  the 
specific  authority  citation  for  §  123.4 
continues  to  read,  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)i  1431, 1433, 1436, 
1448, 1624. 


H 


Section  123.4  also  issued  under  19 
U.S.C.  1484. 1498; 


3  -22 


.Amended] 


2.  In  §  123.4,  the  first  sentence  of 
paragraph  (b)  it  amended  by  removing 
the  reference  "$1,250"  and  adding,  in 
its  place,  the  referetice  "$2,000". 

PART  i2a^-~ EXPRESS 
CONSIGNMENTS 

1.  The  authority  citation  for  Part  128 
continues  to  read  as  follows: 

Autiiority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States).  1321, 1484. 1498. 1551. 1555, 
1556,  1565,  1624. 

i  ■  28  ;*       'irnended] 

2.  In  §  128.24,  paragraph  (a)  is 
amended  by  removing  the  reference 
"$1250"  wherever  it  appears  and 
adding,  in  its  place,  the  reference 
"$2,000" 

PART  141— ENTRY  3F  MERChANDsSE 

1.  The  authority  citation  lor  Part  141 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66. 1448, 1484,  1624. 

*  n  *  •  * 

Subpart  F  also  issued  under  19  U.S.C. 
1481; 

•     H    •     •     •  . 

i  *4-i  ,32     ;* mended] 

2.  In  §  141.82.  paragraph  (d)  is 
amended  by  removing  the  reference 
"$1,250"  and  adding,  in  its  place,  the 
reference  "$2,000". 


CART  143.  -SPECIAi.  ENTRY 
OPOCEDURES 

1.  The  authority  citation  for  Part  143 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1481. 1484. 1498. 
1624. 

§143^1     [trtenowi; 

2.  In  §  143.21,  paragraph  (a),  the  first 
sentence  of  paragraph  (b).  and 
paragraphs  (c),  (f)  and  (g)  are  amended 
by  removing  the  reference  "$1,250"  and 
adding,  in  its  place,  the  reference 
"$2,000". 

§143^    [Amended]' 

3.  In  §  lij.ii.i,  ihe  second  sentence  is 
amended  by  removing  the  reference 
"$1,250"  and  adding,  in  its  place,  the 
reference  "«?  nnn". 

§143^    lA.nnenaed] 

4.  In  §  143.23,  paragraphs  (d)  and  (i) 
are  amended  by  removing  the  reference 
"$1,250"  and  adding,  in  its  place,  the 
reference  "$2,000". 

§  143.26    [6  ">enofK; 

5.  In  §  143.26,  the  heading  and  text  of 
paragraph  (a)  are  amended  by  removing 
the  reference  "$1,250"  and  adding,  in 
its  place,  the  reference  "42^000". 

PSRT  <4£;     MAIL  IMPORTATIONS 

1.  The  authority  citation  for  Part  145 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624. 

Section  145.4  also  issued  under  18 
U.S.C.  545,  19  U.S.C  1618; 

*         *        *        •         • 

Section  145.12  also  issued  under  19 
U.S.C.  1315, 1484,  1498: 

Section  145.35  through  145.38, 
145.41.  also  issued  luider  19  U.S.C. 
1498; 


§  145.*     .  ^  ~'-<eriCff<.1] 

2.  In  §  145.4,  paragraph  (c)  is 
amended  by  removing  the  reference 
"$1,250"  and  adding,  in  its  place,  the 
reference  "$2,000". 

§145.12    [A'nended] 

3.  In  §  It..  1^.  paragraphs  (a)(2).  (a)(3) 
and  (b)(1)  and  the  heading  and  text  of 
paragraph  (c)  are  amended  by  removing 
the  reference  "$1,250"  wherever  it 
appears  and  adding,  in  its  place,  the 
reference  "$2,000". 

§145.35    [Amended] 

4.  Sectio:.  .  i„  j5  is  amended  by 
removing  the  reference  "$1,250"  and 


adding,  in  its  place,  the  reference 
"$2,000".  V 

§145.41    [Amended] 

5.  Section  145.41  is  amended  by 
removing  the  reference  '$1,250"  and 
adding,  in  its  place,  the  reference 
"$2,000". 

p&PT'iSi    PFOSONAL 

DECu  At  A    iCNb  AND  EXEMPTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66,  1496,  1498.  1624. 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  under  19  U.S.C.  1202 
(General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States). 


§148.23    [Amended] 

2.  In  §  148.23,  the  heading  and  text  of 
paragraph  (c)(1)  and  the  heading  and 
introductory  text  of  paragraph  (c)(2)  are 
amended  by  removing  the  reference 
"$1,250"  and  adding,  in  its  place,  the 
reference  "$2,000". 

George  J.  Weiae. 

Commissioner  of  Customs. 

Approved:  April  25, 1997. 
|ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  97-14903  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD07-07-019] 

RIN2115-AE84 

Regulated  Navigation  Area:  Miami,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  prop>osed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  regulated 
navigation  area  on  portions  of  the 
Miami  River,  and  Tamiami  Canal.  Over 
300  freight  vessels,  ranging  in  size  from 
40  to  278  feet  in  length  and  20  to  2600 
gross  tons  routinely  operate  from  the 
Miami  River  and  the  Tamiami  Canal, 
the  waterway  channel  is  well  under  150 
feet  wide  at  most  points,  and  as  vessels 
are  often  moored  several  abreast  into  the 
waterway  this  can  result  in  Uttle  room 
in  the  channel  for  the  safe  navigation  of 
other  vessels  transiting  the  waterway. 
This  regulated  navigation  area  is  needed 
to  provide  for  an  unrestricted  navigation 
channel  by  preventing  the  improper 
mooring  of  vessels  on  affected  portions 


31 '^Hf^ 
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of  the  Miami  River  and  the  Tamiami 
Canal.  By  establishing  this  permanent 
regulation,  the  Coast  Guard  expects  to 
improve  navigational  safety  on  the  river, 
present  marine  casualties  which  can 
cause  injury  to  persons,  property  and 
the  environment,  and  ensure  the  river's 
continued  ability  to  serve  as  a  main 
artery  for  flood  control. 
DATES:  Comments  must  be  received  on 
or  before  August  8, 1997. 
AOORESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard,  Marine  Safety  Office,  P.O. 
Box  01-6940,  Miami,  PL  33131. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  C.  A.  Torres,  Port  Management  and 
Response  Department,  USCG  Marine 
Safety  Office  Miami  at  (305)  535-8744. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purposes 

The  proposed  regulations  are  needed 
to  provide  for  the  unimpeded  transit  of 
vessel's  along  portions  of  the  Miami 
River  and  the  "Tamiami  Canal,  to  prevent 
damage  to  bridges  and  other  structures 
or  moored  vessels,  and  to  protect  the 
navigable  waters  from  harm  resulting 
from  improperly  moored  vessels  in  the 
Miami  River  and  Tamiami  Canal.  The 
project  channel  depth  is  15  feet.  The 
width  varies  from  150  feet  at  the  mouth 
of  the  river  (at  the  Brickell  Avenue 
Bridge)  to  90  feet  at  the  limit  of 
navigation  (South  Florida  Water 
Management  District  salinity  dam).  The 
Coast  Guard  believes  that  a  significant 
risk  exists  under  current  conditions 
with  vessels  rafted  too  far  into  the 
waterway  channel,  thus  interfering  with 
the  ability  of  other  vessels  to  navigate. 
Several  vessels  have  been  told  to  change 
their  moorings  to  prevent  their  blocking 
free  navigation  on  the  Miami  River  and 
Tamiami  Canal.  Furthermore,  local 
emergency  response  personnel  have 
been  hampered  in  their  ability  to  reach 
outboard  rafted  vessels  during  vessel 
fires  and  other  emergencies. 

The  Miami  River  also  serves  as  a  flood 
control  conduit  in  southern  Florida, 
especially  during  hurricanes  and 
tropical  storms.  During  periods  of  high 
water,  the  South  Florida  Water 
Management  District  may  release  water 
from  the  Everglades  and  surrounding 
areas  into  the  river.  Vessels  that  are 
improperly  moored  along  the  river,  as 
when  there  are  more  than  two  vessels 
abreast,  create  a  risk  that  the  vessels 
may  break  loose  and  damage  bridges  or 
other  vessels,  or  create  obstructions 
which  could  jeopardize  navigation  and 


flood  control.  This  proposed  rule  is 
intended  to  improve  navigational  safety 
on  the  river,  and  ensure  the  river's 
continued  ability  to  serve  as  a  main 
artery  for  flood  control. 

The  proposed  regulation  would  not 
allow  vessels  to  be  rafted  more  than  two 
abreast.  Neither  a  single  vessel  nor  a 
maximum  of  two  rafted  vessels  will  be 
allowed  to  extend  greater  than  54  feet 
into  the  main  river  (measured  from  the 
dock)  without  permission  of  the  Captain 
of  the  Port.  There  are  many  mooring 
facilities  available  on  the  river  to 
accommodate  those  vessels  required  to 
move  because  of  these  regulations.  The 
proposed  regulation  will  require  that  a 
minimum  navigation  channel  width  of 
65  feet  exist  on  the  Miami  River  at  all 
times,  from  the  Brickell  Avenue  Bridge 
west  to  the  Tamiami  Canal.  A  minimiun 
channel  width  of  45  feet  shall  exist  at 
all  times  on  the  Tamiami  Canal  and  on 
the  Miami  River  west  of  its  junction 
with  the  Tamiami  Canal  to  the  South 
Florida  Water  Man&gdment  District's 
salinity  dam.  No  moored  vessels  shall 
extend  into  the  channels  in  such  a  way 
as  to  obstruct  navigation.  All  moored 
and  rafted  vessels  shall  provide  safe 
access  from  the  shore  in  order  that  the 
vessel  can  be  boarded  by  crew  and 
authorities  quickly  and  efficiently  as 
needed. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
ICGD07-97-019I.  the  specific  section  of 
this  proposal  to  which  their  comments 
apply  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8"  x  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  requesting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 
The  regulations  may  be  changed  in  view 
of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commanding 
Officer,  Marine  Safety  Office  Miami  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 


a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  v\rill  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  notice  in  the  Federal  Register. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  For  the  reasons 
expressed  below  in  the  "small  entities" 
section,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605  (b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
that  this  proposal,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  there  are  multiple  mooring  facilities 
available  on  the  Miami  River  and  the 
Tamiami  Canal,  including  facilities  for 
vessels  over  54  feet  in  width,  that  would 
not  cause  them  to  protrude  into  the 
main  channel. 

Collection  of  Information 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  etseq.]. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implication  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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Envirt'iifnciitai   Xnahsis 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  determined  pursuant  to  section 
2.B.2.e(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29.  1994),  that  this 
proposal  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
and  Enviroqjnental  Analysis  Checklist 
will  be  prepared  during  die  comment 
period  and  will  be  available  for 
inspection  and  copying  after  the 
comment  period  for  this  proposed 
rulemaking  has  expired. 

List  of  Sub)ect8  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(waters).  Reporting  and  recordkeeping 
requirements.  Security  measures, 

Waterways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposed  to  amend  Subpart 
F  of  Part  165  ofTitle  33,  Code  of  Federal 
Regulations,  as  follows: 

^ART  '65-     tAMENDED; 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

AHtfaority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05- 
1(g).  6.04-1.  6.04-6,  and  160.5. 

2.  A  new  §  165.726  is  added  to  read 
as  follows: 

5  166  "26     Reguiateo  Navigat.or  A-i^a; 
Miami  River,  Miami,  Fioriaa. 

(a)  Location.  The  following  are 
Regulated  Navigation  Areas: 

(1)  All  the  waters  of  the  Miami  River, 
Miaini.  Florida,  from  the  Brickell 
Avenue  Bridge,  in  approximate  position 
25°-46°-19.0'  N,  080''-11.4'  W,  inland 
to  the  South  Florida  Water  Management 
District's  salinity  dam  in  approximate 
postion  25''-48.4'  N,  080''-15.6'  W. 

(2)  The  Tamiami  Canal  from  its 
intersection  with  the  Miami  River  in 
approximate  position  25''-47.7'  N,  080°- 
14.7'  W  to  the  N.W.  37th  Avenue  bridge 
in  approximate  position  25—48-5'  N, 
080-15-5'  W.  All  coordinates  referenced 
use  datum:  NAD  83. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.11  of 
this  part,  no  person  may  cause  or 
authorize  the  operation  of  a  vessel  in  a 
regulated  navigation  area  contrary  to 
this  section. 

(1)  The  following  restrictions  apply 
while  operating  within  the  regulated 
navigation  area,  unless  authorized  to 
deviate  by  the  Captain  of  the  Port, 
Miami,  Florida,  or  a  Coast  Guard 


commissioned,  warrant,  or  petty  officer 
designated  by  him. 

(2)  All  rafted  vessels  (inboard  and 
outboard)  must  be  properly  moored  in 
accordance  with  applicable  municipal 
laws  and  regulations. 

(3)  At  not  time  shall  any  vessels  be 
rafted  more  than  two  abreast. 

(4)  Neither  single  nor  rafted  vessels 
shall  extend  greater  than  54»feet  into  the 
main  river  (measured  from  the  dock) 
without  permission  of  the  Captain  of  the 
Port. 

(5)  A  minimum  channel  width  of  65 
feet  shall  be  maintained  at  all  times  on 
the  Miami  River  from  the  Brickell 
Avenue  Bridge  west  to  the  Tamiami 
Canal.  A  minimum  channel  width  of  45 
feet  shall  be  maintained  at  all  times  on 
the  Miami  River  west  of  the  junction  of 
the  Miami  River  and  the  Tamiami  Canal 
to  the  South  Florida  Water  Management 
District's  salinity  dam,  as  well  as  on  the 
Tamiami  Canal  from  its  mouth  to  the 
N.W.  37th  Avenue  Bridge. 

(6)  All  moored  and  ratted  vessels  shall 
provide  safe  access  firom  the  shore. 

(7)  All  moored  and  rafted  vessels  shall 
provide  clear  and  ready  access  for  land- 
based  firefighters  to  safely  and  quickly 
reach  outboard  rafted  vessels. 

(8)  No  vessels  shall  moor  or  raft  in 
any  manner  as  to  impede  safe  passage 
of  another  vessel  to  any  of  the 
tributaries  of  the  Miami  River. 

(9)  Nothing  in  this  section  shall 
prohibit  the  U.S.  Army  Corps  of 
Engineers  from  requiring  the  relocation 
or  movement  of  vessels  in  a  declared 
flood  emergency. 

(c)  Enforcement.  Viqlations  of  this 
regulated  navigation  area  should  be 
reported  to  the  Captain  of  the  Port, 
Miami.  Persons  in  violation  of  this 
section  will  be  subject  to  civil  penalty 
under  §  165.13(b)  of  this  part. 

Dated:  May  12, 1997. 
J.W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  97-14972  Filed  6-6-97;  8:45  am] 
BILUNG  CODE  4910-14-M 
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ADC'Ova^  a-a  "^ '  c '•'-■.,  ^  gal  ion  of 
lr.Di8'-'e"'3t'on  Pia-    Illinois 

AGENCY:  hnvixonmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  the  State  Implementation  Plan 


(SIP)  revision  request  submitted  by  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  on  July  23, 1996.  In  the 
July  23, 1996,  request,  lEPA  requested 
that  Chase  Products'  facility  in 
Broadview  (Cook  County).  Illinois  be 
granted  an  adjusted  standard  from  the 
volatile  organic  material  control 
requirements  specified  in  35  Illinois 
Administrative  Code,  part  218,  section 
218.686.  In  the  Final  Rules  section  of 
this  Federal  Register,  USEPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  fintd  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  July  9,  1997. 

ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Ryan  Bahr, 
Environmental  Engineer,  at  (312)  353- 
4366  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  WFORMATIOH  CONTACT: 
Ryan  Bahr  at  (312)  353-4366. 

SUPPLEMENTARY  INfORMATKM:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  22.  1997. 
Elissa  Speizman, 

Acting  Regional  Administrator. 

[FR  Doc.  97-14582  Filed  6-6-97;  8:45  am] 
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SIP    .    u  s  ana:  Motor  Vehicle 
inspection  and  Maintenance  (l/M) 

^'"vqram 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  a 
conditional  approval  of  an  I/M  program 
proposed  by  tihe  State,  based  upon  the 
revision  complying  with  the  Clean  Air 
Act  (the  Act).  This  action  is  taken  under 
section  110  of  the  Act.  The  EPA  is 
proposing  a  conditional  approval 
because  the  State's  SIP  revision  is 
lacking  legislative  authority  needed  for 
continuous  implementation  of  the 
program. 

Ifthe  State  corrects  this  deGciency, 
then  the  State's  I/M  submittal  will  be 
fully  approved  into  the  SIP.  Ifthe 
condition  is  not  met  within  one  year, 
EPA  proposes  to  disapprove  the  SIP 
revision.  The  EPA  will  notify  the  State 
by  letter  that  the  condition  has  not  been 
met  and  that  the  conditional  approval 
has  converted  to  a  disapproval. 
Furthermore,  EPA  is  proposing  that  the 
State's  program  must  start  no  later  than 
January  1, 1999,  in  the  l/M  program 
area. 

DATES:  Comments  must  be  received  on 
or  before  July  9.  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  docimnents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L).  1445  Ross  Avenue,  Suite  700. 
Dallas,  Texas  75202-2733. 
Louisiana  Department  of  Environmental 
Quality,  Air  Quality  Compliance 
Division,  7290  Bluebonnel,  2nd  Floor, 
Baton  Rouge,  Louisiana. 
Louisiana  Department  of  Environmental 
Quality  Capital  Regional  Office,  11720 
Airline  Highway,  Baton  Rouge, 
Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Rennie,  Air  Planning  Section 


(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)665-7367. 

I.  Background 

On  November  15, 1993.  and  in  several 
later  submittals,  the  State  of  Louisiana 
submitted  plans  for  an  I/M  program  in 
response  to  the  requirements  of  the  Act 
and  Federal  I7M  rules  promulgated  on 
November  5, 1992.  The  Region  made  a 
determination  that  the  plan  was 
incomplete  and  issued  a  finding  letter 
on  February  22, 1994.  This  started  both 
the  sanction  and  Federal 
Implementation  Plan  clocks.  The  State 
worked  toward  correcting  deficiencies 
in  their  submittal.  On  August  22,  1995. 
the  State  submitted  a  revised  plan.  The 
Region  determined  the  plan  to  be 
administratively  complete,  thereby 
stopping  the  sanction  clock.  Several 
approvability  issues  (some  legislative) 
remained  to  be  resolved  before  the  plan 
could  be  approved  by  the  EPA.  The 
Region  worked  with  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  to  identify  acceptable 
approaches  on  all  approvability  issues. 
At  the  same  time,  various  states  desired 
greater  Hexibility  in  implementing  their 
I/M  programs.  In  response  to  this  desire, 
on  September  18, 1995.  EPA  revised  and 
finalized  l/M  rules  which  gave  states 
much  greater  flexibility  in 
implementing  their  I/M  programs.  One 
element  of  the  I/M  flexibility 
amendments  included  a  provision  for  a 
new  low  enhanced  performance 
standard  which  would  allow  for  less 
stringent  I/M  programs  if  other  required 
air  quality  goals  were  met.  In  response 
to  the  I/M  flexibility  rules  and  meetings 
with  EPA,  the  State  submitted  its 
revisions  to  the  SIP  on  May  30, 1996. 
The  Louisiana  SIP  revision  was  not 
submitted  under  the  National  Highway 
Systems  Designation  Act  of  1995,  nor 
are  SIP  credits  taken  for  the  I/M  plan  in 
the  15%  Rate-of- Reduction  Plan.  The 
May  30, 1996.  submittal  addressed 
many  of  EPA's  concerns,  with  the 
exception  of  the  legislative  constraints 
in  the  Louisiana  I/M  legal  authority, 
which  hindered  expeditious 
implementation.  The  deficiency  in  the 
plan  is  a  provision  which  requires  the 
Louisiana  Legislature  to  reauthorize  the 
plan  in  1997  and  every  other  year 
thereafter,  based  on  a  determination 
whether  the  plan  should  proceed  or 
continue  with  implementation.  The  EPA 
is  proposing  approval  of  the  plan 
allowing  the  January  1, 1999,  start  date 
for  reasons  which  are  explained  later  in 
this  action. 

Furthermore,  EPA  believes  that  in 
taking  action  under  section  110  of  the 
Act,  it  is  appropriate  to  propose  granting 


a  conditional  approval  to  this  submittal 
since  there  is  a  deficiency  with  respect 
to  the  Act's  statutory  and  regulatory 
requirements  (identified  herein)  that 
EPA  believes  can  be  corrected  by  the 
State  during  the  following  12  months. 


II.  EPA's  Analysis  of  Louisia n  ,> 
Submittal 

Louisiana  submitted  its  revised  I/M 
program  to  EPA  Region  6  on  August  18, 
1995.  It  contained  a  SIP  narrative, 
proposed  emergency  I/M  Rules,  and 
several  appendices  addressing  the 
requirements  of  the  I/M  program. 
Another  revision  to  the  I/M  SIP  was 
received  in  the  Region  6  office  on 
December  27,  1995;  it  included  finahzed 
rules  and  responses  to  comments 
collected  during  the  State's  public 
comment  period.  A  third  revision  with 
additional  modeling  and  LDEQ's 
resolution  responses  to  EPA's 
approvability  issues  was  received  on 
May  30.  1996.  The  submittals  were 
intended  to  fulfill  the  requirements  of 
the  Act  for  the  ozone  nonattainment 
area  of  Louisiana  which  is  required  to 
implement  an  I/M  program. 

As  outlined  in  the  SIP  revision  of  May 
30,  1996,  the  additional  program 
elements  that  the  State  intends  to 
support  include:  (1)  The  LDEQ 
completing  and  signing  a  Memorandum 
of  Understanding  with  the  Department 
of  Public  Safety  prior  to  the  program 
implementation  date  to  establish  the 
details  concerning  responsibilities  of 
both  agencies  in  the  administration  of 
the  vehicle  I/M  program,  (2)  the  LDEQ 
performing  mass  emission  testing  on  .1 
percent  of  the  vehicles  in  the  program 
in  accordance  with  CFR  51.353(c)(3).  (3) 
the  LDEQ  revising  the  I/M  rule  (LAC 
33:111.1917)  prior  to  program  start-up  to 
allow  for  a  minimum  expenditure  of  • 
$450  (with  a  CPI  escalator)  before  a 
waiver  may  be  obtained,  and  (4)  the 
LDEQ  providing  a  hot  line  service 
through  its  currently  operating  toll  free 
number  to  assist  repair  technicians  and 
answer  questions  regarding  the  program. 
The  other  comments  and  questions 
stated  in  our  letter  reflected  a 
comparison  of  the  revised  Louisiana     1/ 
M  SIP  with  the  Federal  I/M  rules. 

The  EPA  reviewed  the  State's 
submittal  against  the  requirements 
contained  in  the  Act  and  Federal  I/M 
rules  (40  CFR  part  51,  subpart  S).  The 
EPA  also  reviewed  the  State  responses 
to  comments  which  were  in  large  part 
satisfactory  to  EPA.  The  major 
deficiency  of  continuing  legislative 
authority  outlined  in  this  document  can 
be  corrected  in  the  1997  Louisiana 
legislative  session.  This  deficiency  is 
the  current  need  for  program 
reauthorization  in  odd-numbered  years 
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starting  with  1997.  Tbe  State  must 
correct  this  major  deficiency  within  12 
months  after  the  date  of  approval  of  the 
plan  revision  or  this  approval  will 
automatically  convert  to  a  disapproval 
under  the  Act  section  110(k)(4).  The 
State  must  conect  this  deficiency  during 
the  1997  Legislative  Session  to  support 
full  approval  of  its  I/M  SIP. 

The  following  analysis  addresses  how 
the  State  intends  to  fulfill  the 
requirements  of  the  Federal  VM  njles. 
This  analysis  assumes  the  State  corrects 
the  deficiency  stated  above.  A  more 
detailed  analysis  of  the  State  submittals 
and  a  copy  of  EPA's  comments  on  the 
plan  are  included  in  the  Technical 
Support  Document  for  this  action  and 
may  be  obtained  from  the  EPA  Region 
6  office.  A  summary  of  the  EPA's 
findings  follows. 

Section  51.350    Applicability 

The  SEP  needs  to  describe  the 
applicable  areas  in  detail  and, 
consistent  with  section  51.372  of  the 
Federal  I/M  rule,  shall  include  the  legal 
authority  or  rules  necessary  to  establish 
program  boundaries. 

The  Louisiana  regulations  specify  that 
an  I/M  program  will  be  implemented  in 
the  Baton  Rouge  ozone  nonattainment 
area.  A  low  enhanced  I/M  program  will 
be  implemented  in  Ascension,  East 
Baton  Rouge,  Iberville,  Livingston, 
Pointe  Coupee,  and  West  Baton  Rouge 
Parishes.  The  State  meets  the 
applicability  requirements  for  a 
conditional  approval. 

Section  51.351-2    Low  Enhanced  I/M 
Performance  Standard 

The  I/M  program  provided  for  in  the 
SIP  is  required  to  meet  a  performance 
standard,  either  basic  or  enhanced  as 
applicable  The  performance  standard 
sets  an  emission  reduction  target  that 
must  be  met  by  a  program  in  order  for 
the  SIP  to  be  approvable.  The  SIP  must 
also  provide  that  the  program  will  meet 
the  performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met.  Equivalency  of  emission 
levels  needed  to  achieve  the  I/M 
program  design  in  the  SIP  to  those  of  the 
model  program  described  in  this  section 
must  be  demonstrated  using  the  most 
current  version  of  EPA's  mobile  source 
emission  model,  or  an  alternative 
approved  by  the  Administrator. 

The  approved  15%  Rate-of-Progress 
Plan  for  this  area  can  be  met  without  an 
I/M  program  (published  Tuesday, 
October  22,  1996,  at  61  FR  54747).  The    . 
State  has  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model  MOBILE5a  showing  that  the  low 
enhanced  performance  standard  can  be 


met  in  the  Baton  Rouge  area.  In  order  to 
meet  the  low  enhanced  standard, 
Louisiana  included  a  complementary 
remote-sensing  program  for  inspecting 
off-cycle  vehicles.  Projections  of  oxides 
of  nitrogen  (NO,)  emissions  were  not 
included  in  anticipation  of  EPA 
approval  of  NO,  waivers  for  Baton 
Rouge,  which  were  approved  on  January 
26, 1996  and  February  27,  1996. 
Vehicles  25  years  and  older,  and 
vehicles  four  years  old  and  newer,  will 
not  be  required  to  participate  in  the  1/ 
M  program.  The  State  is  modeling  with 
a  test  and  repair  program  which 
assumes  a  50  percent  credit  for  network 
credits.  The  State  meets  the  requirement 
for  a  low  enhanced  I/M  performance 
standards  for  conditional  approval. 

Section  51.353    Network  Type  and 
Program  Evaluation 

The  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  and  the  required  legal 
authority.  Also,  for  enhanced  areas,  the 
SIP  needs  to  include  a  description  of  the 
evaluation  schedule  and  protocol,  the 
sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation, 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabling  the  evaluation  program. 

The  State  will  be  implementing  a 
decentralized  test  and  repair  program. 
The  program  includes  an  on-going 
evaluation  process  with  results  reported 
to  EPA  on  a  biermial  basis  in  July, 
starting  two  years  after  the  initial  start 
of  mandatory  testing.  Surveys  assessing 
effectiveness,  measured  rates  of 
tampering,  and  results  of  covert  audits 
will  be  reported.  In  addition,  the  SIP 
commits  to  meet  the  ongoing  program 
evaluation  of  mass  emission  testing  of  at 
least  .1  percent  of  subject  vehicles  and 
reporting  the  results  of  such  evaluation 
on  a  biennial  basis.  Resources  and 
personnel  for  the  program  evaluation 
are  described  in  the  SIP.  Legal  authority, 
which  is  contained  in  the  Louisiana 
Administrative  Code  (LAC  33:01, 
Chapter  19,  Subchapter  A),  authorizes 
the  LDEQ  to  implement  the  program 
and  conduct  the  program  evaluation. 
The  State  meets  the  requirement  for 
network  type  and  program  evaluation 
for  conditional  approval. 

Section  51.354    Adequate  Tools  and 
Resources 

The  SIP  needs  to  include  a 
description  of  the  resources  that  will  be 
used  for  program  operation  and  discuss 
how  the  performance  standard  will  be 
met  which  includes:  (1)  A  detailed 
budget  plan  which  describes  the  source 
of  funds  for  personnel,  program 


administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  undercover  audits),  and 
any  other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  in 
the  Federal  I/M  rule;  and  (2)  a 
description  of  personnel  resources.  The 
plan  shall  include  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
administration,  enforcement,  and  other 
necessary  functions  and  the  training 
attendant  to  each  function. 

Louisiana  R.S.  30:2054.6(8) 
authorizes  the  program  to  charge  an 
emission  inspection  fee  and  a  safety/ 
anti-tampering  inspection  fee.  If 
Intermodal  Surface  Transportation 
Efficiency  Act  funds  are  available,  the 
emission  fee  will  be  $10.  If  not,  the  fee 
will  be  $20  biennially.  The  safety/anti- 
tampering  fee  will  be  $5.  The  SIP 
narrative  also  describes  the  budget, 
staffing  support,  and  equipment  needed 
to  implement  the  program.  The  State 
has  committed  to  employ  and  train  12 
employees  at  the  start  of  the  program, 
beginning  in  1999,  and  increase  this  to 
15  employees  in  the  year  2000.  The 
State  meets  the  requirement  for 
adequate  tools  and  resources  for 
conditional  approval. 

Section  51 .355     Test  Frequency  and 
Conveniencee 

The  SIP  needs  to  describe  the  test 
schedule  in  detail,  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process.  In 
addition,  in  enhanced  I/M  programs, 
test  systems  shall  be  designed  to 
provide  convenient  service  to  motorists 
who  are  required  to  get  their  vehicles 
tested.  The  SIP  needs  to  demonstrate  the 
network  of  stations  providing  test 
services  is  sufficient  to  insure  short 
waiting  times  to  get  a  test  and  short 
driving  distances. 

The  revised  Louisiana  I/M  SIP 
commits  to  testing  all  designated 
vehicles  that  are  between  four  and 
twenty-four  years  old.  Inspections  will 
be  required  biennially  to  correspond 
with  vehicle  registration.  Private  sales  of 
vehicles  more  than  two  years  old 
require  vehicles  to  be  tested  before  title 
transfer.  In  addition,  at  least  10  percent 
of  the  vehicle  population  will  be  subject 
to  remote  sensing.  The  program  is 
decentralized  and  stations  will  adhere 
to  regular  inspection  hours.  The 
network  of  stations  will  consist  of 
familiar  locations  where  motorists 


regularly  receive  other  vehicle  services. 
Louisiana  R.S.  30:2054(B){8)  and  LAC 
33:in.  Chapter  19.  Subchapter  A  are  the 
legal  authority  for  implementation  of 
the  test  frequency.  The  State  meets  the 
requirement  for  test  frequency  and 
convenience  for  conditional  approval. 

Section  51.356     Vehicle  Coverage 

The  rule  requires  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  revised  Louisiana  I/M  SIP 
includes  coverage  of  1968  and  newer 
light-duty  vehicles  and  light  and  heavy- 
duty  trucks  registered  or  required  to  be 
registered  in  the  I/M  program  area, 
including  fleets.  In  addition,  vehicles 
which  are  operated  on  Federal 
installations,  or  are  stationed  in  the  I/M 
program  area  but  display  Federal  or 
other  political  division  license  plates 
are  subject  to  inspection.  Subject 
vehicles  will  be  identified  through  the 
Department  of  Motor  Vehicle  database 
and  from  lists  supplied  by  Federal 
facilities  identifying  stationed  vehicles. 
The  State  statute  allows  exemption  from 
the  program  for  motorcycles,  mobile 
equipment,  fire  engines,  antique 
vehicles,  heavy  trucks,  electric  vehicles, 
golf  carts,  off-road  vehicles,  and 
vehicles  displaying  apportioned  license 
plates.  An  estimated  475,000  vehicles 
from  all  the  required  groups  combined 
will  be  subject  to  inspection.  Legal 
authority  for  vehicle  coverage  is 
contained  in  the  Louisiana  I/M  rule.  The 
State  meets  the  requirement  for  vehicle 
coverage  for  conditional  approval. 

Section  51.357    Test  Procedures  and 
Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance  or  law  describing  and 
establishing  the  test  procedures. 

Vehicles  tested  in  the  program  shall 
be  subject  to  a  two  speed  idle  test.  Idle 
test  procedures  shall  meet  requirements 
in  Appendix  B  of  the  Federal  I/M  rule. 
Idle  test  emission  standards  are 
contained  in  the  SIP  modeling  analysis 


and  are  consistent  with  the  Federal  I/M 
rule.  In  addition,  the  SIP  states  that 
vehicles  shall  receive  a  gas  cap  integrity 
test  in  accordance  with  EPA  procedures. 
Test  procedures  and  standards  are 
established  in  Louisiana  Air 
Regulations.  LAC  33:111,  Chapter  19, 
Subchapter  A.  The  State  meets  the 
requirement  for  test  procedures  and 
standards  for  conditional  approval. 

Section  5 1 .358     Test  Equipment. 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
needs  to  address  each  of  the 
requirements  contained  in  40  CFR 
51.358  of  the  Federal  I/M  Rule.  The 
specifications  need  to  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  revised  Louisiana  I/M  SIP  states 
that  all  test  equipment  specifications 
will  be  consistent  with  that  described  in 
40  CFR  part  51,  subpart  S.  In  addition, 
the  gas  cap  integrity  test  will  be  in 
accordance  with  EPA  equipment 
specifications.  The  State  meets  the 
requirement  for  test  equipment  for 
conditional  approval. 

Section  51.359    Quality  Con  trol 

The  SIP  needs  to  include  a 
description  of  quality  control  and  record 
keeping  procedures.  The  SIP  needs  to 
include  the  procedure  manual,  rule, 
ordinance  or  law  describing  and 
establishing  the  quality  control 
procedures  and  requirements. 

The  revised  Louisiana  I/M  SIP  states 
that  the  quality  control  procedures  will 
be  conducted  in  accordance  with  the 
Federal  I/M  rule  Appendix  A.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  while 
maintaining  compliance  document 
security.  Equipment  manufacturers' 
quality  control  procedures,  periodic 
maintenance  schedules,  and  calibration 
procedures  will  be  performed  to  ensure 
proper  operation  of  the  test  equipment. 
The  State  meets  the  requirement  for 
quality  control  for  conditional  approval. 

Section  51.360     Waivers  and 
Compliance  Via  Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  State  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  committed  to  in  the  SIP,  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 


addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  needs  to 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

Cost  limits  for  the  minimum 
expenditure  waiver  will  be  $450 
adjusted  annually  in  accordance  with 
the  Clean  Air  Act  and  Federal  I/M  rules. 
The  revised  Louisiana  I/M  program 
includes  waiver  rates  of  3  percent  of 
initially  failed  vehicles.  These  waiver 
rates  are  used  in  the  modeling 
demonstration.  The  LDEQ  commits  in 
the  SIP  that  if  the  waiver  rates  are 
higher  than  estimated,  the  State  will 
take  corrective  action  to  address  the 
deficiency.  The  SIP  describes  three 
types  of  waivers  the  State  will  allow. 
These  include  a  minimum  expenditure 
waiver,  economic  hardship  waiver,  and 
a  waiver  for  vehicles  unavailable  for 
inspection.  Vehicles  unavailable  for 
inspection  are  subject  vehicles  that  are 
stationed  outside  the  program  area  and 
cannot  be  easily  returned  for  inspection 
when  registration  renewal  is  due.  These 
vehicle  owners  must  present  proof  of 
such  stationing  (military  orders,  school 
registration,  or  other  acceptable 
documentation)  to  the  administrative 
authority.  Documentation  must  be 
presented  to  receive  a  time  extension  for 
renewal  if  the  vehicle  is  stationed  in  an 
area  with  no  I/M  program.  If  the  vehicle 
is  stationed  in  an  area  with  an  I/M 
program,  a  reciprocal  emissions  test  is 
required  so  that  vehicle  complies  with 
the  requirements  of  that  area.  The 
waiver  issuance  criteria  and  procedures 
used  will  be  consistent  with  those 
required  in  the  Federal  I/M  Rule. 
Issuing  authority  and  the  waiver 
criteria,  including  the  minimum 
expenditure  requirements,  are  contained 
in  the  Louisiana  I/M  rule.  The  State 
meets  the  waivers  and  compliance  via 
diagnostic  inspection  requirement  for 
conditional  approval. 

Section  51.361     Motorist  Compliance 
Enforcement 

The  SIP  needs  to  provide  information 
concerning  the  enforcement  process, 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
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section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  V3hicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
subject  vehicles,  e.g.,  those  operated  in 
(but  not  necessarily  registered  in)  the 
program  area.  Also,  the  SIP  needs  to 
include  a  determination  of  the  current 
compliance  rate  based  on  a  study  of  the 
system  that  includes  an  estimate  of 
compliance  losses  due  to  loopholes, 
counterfeiting,  and  unregistered 
vehicles.  Estimates  of  the  effect  of 
closing  such  loopholes  and  otherwise 
improving  the  enforcement  mechanism 
shall  be  supported  with  detailed 
analyses.  In  addition,  the  SIP  needs  to 
include  the  legal  authority  to  implement 
and  enforce  the  program.  Lastly,  the  SIP 
needs  to  include  a  commitment  to  an 
enforcement  level  to  be  used  for 
modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  State  has  chosen  to  enforce  the 
I/M  program  with  registration  denial, 
suspension  or  revocation  of  registration, 
impoundment  and  cancellation  of 
license  plates  and  mandatory  monetary 
penalties.  The  motorist  compliance 
enforcement  program  will  be  handled 
cooperatively  by  the  Department  of 
Public  Safety  and  Corrections  (DPSC), 
local  law  enforcement  agencies,  and  the 
LDEXJ.  There  are  no  classes  of  on-road 
exempt  vehicles.  Fleet  vehicles  will  be 
allowed  to  conduct  self-testing  provided 
that  they  meet  the  required  equipment 
standards,  are  certified  by  the 
administrative  authority,  and  tests  are 
performed  in  accordance  with 
established  inspection  procedures. 
Motorists  operating  vehicles  in  the  I/M 
areas  with  an  expired  or  invalid 
registration  will  be  subject  to  penalties 
and/or  citations  by  local  and  state  law 
enforcement  officials.  The  SIP 
anticipates  a  compliance  rate  of  96 
percent  through  cooperation  with  the 
DPSC.  The  legal  authority  to  implement 
and  enforce  the  program  is  included  in 
the  Louisiana  statutes  and  regulations 
cited  in  the  SIP.  The  State  meets  the 
requirement  for  motorist  compliance 
enforcement  for  conditional  approval. 

Section  51.362    Motorist  Compliance 
Enforcement  Program  Oversight 

The  SIP  needs  to  include  a 
description  of  enforcement  program 
oversight  and  information  management 
activities. 

The  Louisiana  I/M  SIP  provides  for 
regular  auditing  of  its  enforcement 
efforts  and  for  following  effective 
management  practices,  including 
adjustments  to  improve  the  program 
when  necessary.  The  progriam  oversight 
and  information  management  activities 


listed  in  the  SIP  narrative  include 
procedures  for  I/M  document  handling 
and  processing,  audit  procedures, 
procedures  for  dealing  with  motorists 
and  inspection  facilities  suspected  of 
violating  program  rules,  an  on-line 
telecommunication  network  to  support 
the  State's  oversight  and  management 
requirements,  and  an  I/M  database 
which  will  be  compared  to  the 
registration  database  to  determine 
program  effectiveness.  The  State  meets 
the  motorist  compliance  enforcement 
program  oversight  requirement  for 
conditional  approval. 

Section  51.363    Quality  Assurance 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  hamper  the 
enforcement  process. 

The  revised  Louisiana  I/M  SIP 
includes  a  description  of  its  quality 
assurance  program.  The  program 
includes  both  covert  and  overt  audits 
which  will  be  conducted  on  a  regular 
basis.  The  SIP  describes  regular 
performance  audits  which  include  the 
inspection  of  records  and  equipment. 
Procedures  for  program  oversight  will 
be  based  upon  written  instructions  and 
will  be  updated  as  necessary.  The  State 
program  meets  the  requirement  for 
quality  assurance  for  conditional 
approval. 

Section  51 .364    Enforcement  Against 
Contractors,  Stations  and  Inspectors 

The  SIP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  to 
immediate  suspension  authority,  the 
State  Attorney  General  needs  to  furnish 
an  official  opinion  for  the  SIP 
explaining  the  constitutional 
impediment  as  well  as  relevant  case 
law.  Also,  the  SIP  needs  to  describe  the 
administrative  and  judicial  procedures 
and  responsibilities  relevant  to  the 
enforcement  process,  including  which 
agencies,  courts,  and  jurisdictions  are 
involved;  who  will  prosecute  and 
adjudicate  cases;  and  other  aspects  of 
the  enforcement  of  the  program 
requirements,  the  resources  to  be 
allocated  to  this  function,  and  the 
source  of  those  funds.  In  States  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  persoimel,  and  systems  are  in 


place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directiy  affect  emission  reductions. 

In  the  revised  Louisiana  I/M  SIP  the 
State  may  assess  penalties  in  its 
enforcement  against  stations  and 
inspectors.  A  penalty  schedule  is 
included  in  the  Louisiana  I/M  rule.  The 
SIP  describes  the  enforcement  process. 
Quality  Assurance  Officers  have 
immediate  suspension  authority.  The 
legal  authority  for  Louisiana  to  asses 
penalties  is  located  in  the 
Environmental  Quality  Act  and 
Louisiana  Air  Quality  Regulation,  LAC 
33:10,  Chapter  19,  Subchapter  A.  The 
authority  for  DPSC  to  deny  application 
for  license  or  revoke  or  suspend  an 
outstanding  certificate  of  any  inspection 
station  or  the  certificate  of  any  person 
to  inspect  vehicles  is  found  in  the  same 
citations.  The  State  meets  the 
requirement  for  enforcement  against 
contractors,  stations  and  inspectors  for 
conditional  approval. 

Section  51.365-6    Data  Collection, 
Analysis  and  Reporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected  and  reported. 

The  revised  Louisiana  I/M  SIP 
provides  for  collection  of  test  data  to 
link  specific  test  results  to  specific 
vehicles,  I/M  program  registrants,  test 
sites,  and  inspectors.  The  SIP  lists  the 
specific  types  of  test  data  and  quality 
control  data  which  will  be  collected  to 
evaluate  program  effectiveness.  The  data 
collected  will  be  consistent  with  that 
required  in  the  Federal  I/M  rule.  The 
data  will  be  used  to  generate  reports  in 
the  areas  of  test  data,  quality  assurance, 
quality  control,  and  enforcement.  The 
State  meets  the  data  collection,  analysis 
and  reporting  requirement  for 
conditional  approval. 

Section  51 .367    Inspector  Training  and 
Licensing  or  Certification 

The  SIP  needs  to  include  a  ^ 

description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

The  revised  Louisiana  I/M  SIP 
provides  for  the  implementation  of 
training,  certification,  and  refresher 
programs  for  emission  inspectors.  The 
SIP  describes  this  program  including 
hands-on  testing.  Inspector  licenses  or 
certificates  will  expire  two  years  after 
issuance.  All  inspectors  must  be 
certified  to  inspect  vehicles  in  the 
Louisiana  I/M  program.  The  State  meets 
the  inspector  training  and  licensing  or 
certification  requirement  for  conditional 
approval. 
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Section  5 1 .368    Public  Information  and 
Consumer  Protection 

The  SIP  needs  to  include  a  plan  for 
informing  the  public  on  an  ongoing 
basis  throughout  the  life  of  the  1/M 
program  of  the  air  quality  problem,  the 
requirements  of  Federal  and  state  law, 
the  role  of  motor  vehicles  in  the  air 
quality  problem,  the  need  for  and 
benefits  of  an  inspection  program,  how 
to  maintain  a  vehicle  in  a  low-emission 
condition,  how  to  find  a  qualified  repair 
technician,  and  the  requirements  of  the 
I/M  program.  Also,  the  SIP  shall  include 
a  detailed  consumer  protection  plan. 

The  revised  Louisiana  L/M  SIP 
commits  to  the  establishment  of  an 
ongoing  public  awareness  plan 
addressing  the  significance  of  the  air 
quality  problem,  the  requirements  of 
Federal  and  state  law,  the  role  of  motor 
vehicles  in  the  air  quality  problem,  the 
needs  for  and  benefits  of  an  inspection 
program,  the  ways  to  maintain  a  vehicle 
in  low-emission  condition  ,  how  to  find 
a  qualified  repair  technician,  and  the 
requirements  of  the  I/M  program.  The 
SIP  states  that  motorists  will  be  offered 
general  repair  information  including  a 
list  of  repair  facilities,  information  on 
the  results  of  the  repairs  by  repair 
facilities  in  the  area,  diagnostic 
information  and  warranty  information. 
The  SIP  also  describes  consumer 
protection  provisions  which  include 
challenge/referee  facilities,  oversight  of 
the  program  through  the  use  of  audits, 
and  whistle  blower  protection.  The 
State  meets  the  public  information  and 
consumer  protection  requirement  for 
conditional  approval. 

Section  5 1 .369    Improving  Repair 
Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  technical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
the  Federal  I/M  rule,  and  a  description 
of  the  repair  technician  training 
resources  available  in  the  community. 

The  revised  Louisiana  I/M  SIP 
includes  a  description  of  the  technical 
a.ssistance  plan,  repair  industry 
performance  monitoring  plan,  repair 
technician  training  assessment,  and 
recognized  repair  technician 
requirements.  The  State  will  regularly 
inform  repair  facilities  regarding 
changes  to  the  inspection  program, 
training  course  schedules,  common 
problems  and  potential  solutions  for 
particular  engine  families,  diagnostic 
tips,  repair,  and  other  technical 
assistance  issues.  The  LDEQ  will  also 
provide  a  toll-free  technical  assistance 


hotline  to  assist  repair  technicians  and 
answer  questions  from  the  public. 
Repair  facility  performance  monitoring 
statistics  will  be  available  to  motorists 
whose  vehicles  fail  the  I/M  test.  The 
State  will  also  ensure  that  adequate 
repair  technician  training  resources  are 
available  to  the  repair  community.  The 
State  meets  the  requirement  for 
improving  repair  effectiveness  for 
conditional  approval. 


Compliance  With 


Section  51.370 
Recall  Notices 

The  SIP  needs  to  describe  the 
procedures  used  to  incorporate  the 
vehicle  lists  provided  into  the 
inspection  or  registration  database,  the 
quality  control  methods  used  to  insure 
that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  revised  Louisiana  I/M  SIP 
commits  to  cooperating  with  the  EPA  in 
assisting  motorists  with  vehicle  recall 
issues.  Additional  rulemaking  by  EPA  is 
needed  before  the  State  will  be  able  to 
implement  this  provision.  The  State 
meets  the  requirement  for  compliance 
with  recall  notices  for  conditional 
approval. 

Section  51.371     On-Road  Testing 

The  SIP  needs  to  include  a  detailed 
description  of  the  on-road  testing 
program,  including  the  types  of  testing, 
test  limits  and  criteria,  the  number  of 
vehicles  (the  percentage  of  the  fleet)  to 
be  tested,  the  number  of  employees  to 
be  dedicated  to  the  on-road  testing 
effort,  the  methods  for  collecting, 
analyzing,  utilizing,  and  reporting  the 
results  of  on-road  testing  and,  the 
portion  of  the  program  budget  to  be 
dedicated  to  on-road  testing.  Also,  the 
SIP  needs  to  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  shall  be  granted  for  a 
program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  already  predicted  to  be  achieved 
by  other  aspects  of  the  I/M  program.  The 
SIP  needs  to  include  technical  support 
for  the  claimed  additional  emission 
reductions. 

The  revised  Louisiana  I/M  SIP 
includes  a  description  of  its  on-road 
testing  program.  The  State  is  planning  to 
use  remote  sensing  as  a  complement  to 
their  two  speed  idle  test.  The  State  has 
committed  to  cover  0.5  percent  of  the 
EPA  required  subject  vehicles.  The  legal 
authority  to  conduct  and  enforce  on- 


road  testing  is  in  La.  R.S.30:2054(B)(8). 
On-road  testing  emission  reduction 
credits  are  being  used  to  meet  the 
performance  standard.  The  State  meets 
the  on-road  testing  requirement  for 
conditional  approval. 

Section  51.372    State  Implementation 
Plan  Submissions 

Under  section  51.372(a)(6)  of  the 
Federal  I/M  rule,  the  SIP  submittal 
should  include  legal  authority  for  I/M 
program  operation  until  such  time  as  it 
is  no  longer  necessary.  Legal  authority 
in  the  revised  Louisiana  SIP  is  limited 
to  reauthorization  by  the  State 
Legislature  in  odd-numbered  years 
starting  in  1997.  The  EPA  considers  this 
a  major  deficiency  in  the  SIP.  A  change 
in  this  legal  authorization  will  be 
necessary  before  this  I/M  SIP  becomes 
fully  approvable. 

The  revised  Louisiana  I/M  SIP 
commits  to  revising  the  I/M  SIP  as  new 
regulations  are  promulgated,  including 
the  provision  for  revision  as  onboard 
diagnostic  checks  become  available.  In 
addition,  the  SIP  comAiits  to  having  all 
agreements  with  the  DPSC  in  place  prior 
to  start  up.  and  to  have  instituted  other 
changes  as  were  previously  stated.  The 
only  issue  left  unresolved  is  adequate 
funding  through  authorization  by  the 
legislature.  The  issue  of  adequate 
funding  does  not  prevent  the  State  from 
meeting  the  requirement  for  state 
implementation  plan  submissions  in 
this  conditional  approval. 

Section  51.373 
Deadlines 


Implementation 


The  original  Federal  I/M  rule  had  a 
January  1995  start  date  requirement,  as 
well  as  subsequent  start  dates  for  special 
circiunstances.  In  response  to  states' 
requests  for  greater  flexibility  in 
implementing  I/M  programs  the 
National  Highway  System  Designation 
Act  specified  a  start  date  of  November 
15.  1997.  Then  in  a  narrower 
application,  a  January  1, 1999,  start  date 
was  designated  as  a  result  of  providing 
greater  flexibility  in  Dzone  Transport 
Regions  (OTR)  (61  FR  39034,  July  25, 
1996).  The  OTRs  would  normally  be 
exempt  fix>m  I/M  program  requirements 
except  for  their  location  within  the 
OTR.  The  January  1.  1999.  start  date 
allows  the  affected  areas  to  meet  the 
performance  standard  by  the  Act's 
attainment  and  reasonable  further 
progress  deadlines,  including  the  end  of 
1999  for  serious  ozone  nonattainment 
areas.  The  EPA  received  no  public 
comment  regarding  the  1999  start  date 
in  that  document.  In  a  somewhat  similar 
situation,  the  Baton  Rouge  serious  ozone 
nonattainment  area  does  not  need  an  1/ 
M  program  to  achieve  its  15%  Rate-of- 
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Progress  Plan  requirements  and 
reasonable  further  progress 
requirements  except  that  section  110  of 
the  Act  requires  that  serious  ozone 
nonattainment  areas  implement  I/M 
programs.  Program  credits  are  used  only 
to  demonstrate  the  performance 
standard.  In  addition  the  mobile  source 
portion  of  the  Baton  Rouge  area's 
emissions  inventory  is  less  than  20 
percent. 

The  revised  Louisiana  I/M  SIP 
commits  to  implementing  all 
requirements  related  to  the  I/M  program 
by  January  1, 1999,  or  as  soon  as 
practicable  thereafter.  A  January  1999 
start  date  allows  the  Louisiana  program 
to  meet  the  low-enhanced  performance 
standard  evaluation  date  of  January  1 , 
2000.  as  required  in  §51.351(h)(ll).  The 
State  meets  the  implementation 
deadlines  requirement  for  conditional 
approval.  - 

III.  Discussion  for  Rulemaking  Action 

A.  Concluding  Statement  of  Conditional 
Approval 

The  EPA's  review  of  this  material 
indicates  that  it  meets  the  minimum 
requirements  of  the  Act  and  Federal 
I/M  rules  with  the  exceptions  of  the 
deficiency  explained  in  this  proposal. 
Based  upon  the  discussion  contained  in 
the  previous  analysis  sections  and 
technical  support  document,  EPA 
concludes  the  State's  submittal 
represents  an  acceptable  approach  to  the 
I/M  requirements  and  meets  the 
requirements  for  conditional  approval. 
Therefore.  EPA  is  proposing  a 
conditional  approval  of  the  Louisiana 
I/M  SDP  revision  which  was  submitted 
on  August  18, 1995,  December  27,  1995, 
and  May  30.  1996.  The  EPA  is  soliciting 
public  comments  on  the  issues 
discussed  in  this  document  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

B.  Explanation  of  the  Approval 

At  the  end  of  the  12-month  period, 
the  approval  status  for  this  program  will 
automatically  convert  to  a  disapproval 
pursuant  to  section  llO(k)  of  the  Act, 
unless  continuous  I/M  program  funding 
is  authorized  by  the  State  legislature. 
The  EPA  expects  that  this  program  will 
start  by  January  1, 1999.  If  the  State  fails 
to  start  the  program  by  January  1. 1999, 
EPA  will  be  forced  to  make  a  finding  of 
nonimplementation  of  the  State's  SIP.  In 
addition,  a  final  Memorandum  of 
Understanding  with  the  DPSC  needs  to 


be  submitted  to  EPA  prior  to  the  January 
1, 1999,  start  date.  If  this  memorandum 
is  not  submitted  within  one  year  of  this 
approval,  EPA  will  consider  this 
nonimplementation  as  well. 

rv.  Proposed  Action 

The  EPA  is  proposing  to  grant 
conditional  approval  of  the  State's 
submission  contingent  upon  the  State 
obtaining  all  of  the  additional  authority 
needed  to  implement  the  program 
outlined  in  the  revised  SIP.  The  EPA 
proposes  that  if  the  State  fails  to  obtain 
the  needed  additional  legal  authority, 
the  approval  will  convert  to  a 
disapproval  after  a  letter  is  sent 
notifying  the  State  of  the  conversion  to 
disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  CFR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nidiols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  imp>act  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 


that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  State- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  \ioes  not 
imix)se  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  nas  determined  that  the 
conditional  approval  action  proposed 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
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relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  30. 1997. 
Myron  O.  Knudson, 
Acting  Begional  Administrator. 
|FR  Doc.  97-14984  Filed  6-6-97;  8:45  am) 

BtLUNQ  CODE  6S«0-60-P 

FNV-nnKMFMTAL  PROTECTION 
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40  CFR  Parts  52  and  81 

[WA  13-6-6121;  WA  55-7130;  and  WA  57- 

7132;  FRL-5837-2] 

Ui ">y^i  and  PromuJgation  of 
'Di' Tif-ntation  Plans  and  Designation 
of  Areas  tor  Air  Quality  Planning 
Purposes;  State  of  Washington 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  EPA  invites  public  comment 
on  its  proposed  approval  of  parts  of 
three  revisions  to  the  State  of 
Washington  Implementation  Plan  (SIP). 
These  revisions  were  submitted  by  the 
Washington  Department  of  Ecology 
(Washington)  to  address  the  attainment 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  carbon  monoxide 
(CO)  in  the  Spokane,  Washington 
urbanized  area. 

DATES:  Comments  must  be  received  in 
writing  and  postmarked  on  or  before 
July  9, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality,  M/S 
OAQ-107,  EPA  Region  10,  Docket  #s 
WA  13-6-6121;  WA  57-7132;  and  WA 
55-7130, 1200  Sixth  Avenue,  Seattle. 
Washington  98101.  Copies  of 
Washington's  submittals  are  available 
for  public  review  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality,  M/S  OAQ-107.  1200  Sixth 
Avenue,  Seattle.  Washington  98101; 
Washington  Department  of  Ecology, 
Attention:  Tami  Dahlgren,  Olympia, 
Washington  98504-7600,  telephone 
(360)  407-6830;  and  the  Spokane 
County  Air  Pollution  Control  Authority, 
West  1101  College.  Suite  403.  Spokane, 
Washington  99201,  telephone  (509) 
456-4727. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Hedgebeth  of  the  EPA 
Region  10  OfHce  of  Air  Quality  at  (206) 
553-7369. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  22, 1993.  Washington 
submitted  a  SIP  revision  (Docket  #  WA 
13-6-6121)  consisting  of  a  plan  for  the 
attainment  and  subsequent  maintenance 
of  the  CO  NAAQS  for  the  Spokane  area. 
This  included  a  demonstration  of 
attainment  of  the  CO  NAAQS  and 
provisions  for  forecasting  and  tracking 
vehicle  miles  traveled  (VMT)  in  the 
Spokane  area,  with  contingency 
measures  to  be  implemented  if  any 
estimate  of  actual  VMT  in  the 
nonattainment  area,  or  any  updated 
forecast  of  VMT  contained  in  an  anruial 
report  for  any  year  prior  to  attainment, 
exceeds  the  number  predicted  in  the 
most  recent  VMT  forecast.  Also 
included  were  provisions  which  have 
been  superseded  by  subsequent  SIP 
revisions:  Reasonably  Available  Control 
Measures  for  residential  wood 
combustion.  Reasonably  Available 
Control  Technology  for  point  sources; 
New  Source  Review;  Vehicle  Emission 
Inspection  and  Maintenance  Program; 
oxygenated  fuels;  and  transportation 
conformity.  On  September  14, 1993, 
Washington  submitted  a  revision  to  the 
January  22,  1993,  SIP  submittal 
consisting  of  the  1990  base  year 
emissions  inventory  and  the  1995 
projected  year  emissions  inventory. 
Washington  also  submitted,  on 
September  29,  1995,  a  1993  updated 
(periodic)  emissions  inventory  for  the 
Spokane  area,  to  meet  the  requirement 
of  section  187(a)(5)  of  the  CAA  for 
periodic  inventories. 

On  April  30, 1996,  Washington 
submitted  a  SIP  revision  (Docket  #  WA 
57-7132)  consisting  of  revisions  to  the 
previously  submitted  vehicle  emission 
estimates  portion  of  the  1990  base  year 
emissions  inventory  and  of  the  1995 
projected  year  inventory;  the  emissions 
budget;  VMT  estimates  and  forecasts; 
and  the  attainment  demonstration.  This 
revision  also  added  a  contingency 
measure  (3.5%  oxygenated  fuel)  for 
failure  to  attain  the  NAAQS. 

On  April  30, 1996,  Washington  also 
submitted  a  SIP  revision  (Docket  #  WA 
55-7130)  consisting  of  the  removal  of 
two  transportation  control  measures 
(TCMs)  which  had  previously  been 
approved  by  EPA  on  March  22,  1982,  as 
part  of  the  1982  Spokane  CO  SIP. 

The  implementation  plan  revisions 
were  submitted  by  Washington  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattainment  area  CO  SIP 
for  the  Spokane  nonattainment  area  in 
the  State  of  Washington.  EPA  is 
proposing  to  approve  parts  of  the 
submitted  revisions  and  deferring  action 
on  several  other  parts  of  those  revisions. 


Other  parts  are  not  being  addressed  in 
this  action  because  they  have  been 
superseded  by  subsequent  revisions  and 
were  or  will  be  addressed  in  separate 
actions.  The  rationales  for  the  approvals 
and  deferrals  of  action  are  set  forth  in 
this  notice.  Additional  information  is 
available  at  the  address  indicated  above. 

II.  Review  of  State  Submittal 

A.  Emissions  Inventories  (Base  Year  and 
Periodic) 

Under  section  187(a)(1)  of  the  CAA, 
for  moderate  CO  nonattainment  areas, 
states  are  required  to  submit  a  base  year 
CO  inventory  that  represents  actual 
emissions  in  the  CO  season  by 
November  15. 1992.  Section  172(c)(3)  of 
the  CAA  requires  that  nonattainment 
plan  provisions  include  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  area.  The  base  year  for 
the  inventory  is  1990.  Stationary  point, 
stationary  area,  on-road  mobile,  and 
non-road  mobile  sources  of  CO  are 
included  in  the  inventory.  This 
inventory  addresses  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season,  which  reflects  the  months 
when  peak  CO  air  quality 
concentrations  occur.  In  Spokane,  the 
peak  CO  season  is  October  through 
December.  All  required  sources  were 
included  in  the  inventory.  Stationary 
sources  with  emissions  of  50  tons  or 
greater  per  year  were  included  in  the 
point  source  category.  Stationary 
sources  with  emissions  less  than  50  tons 
per  year  were  included  in  the  area 
source  category.  The  following  list 
presents  a  summary  of  the  1990  CO 
peak  season  daily  emissions  estimates 
in  tons  per  winter  day  by  source 
category:  Point  Sources:  76.98  tons  per 
day;  Area  Sources:  58.69  tons  per  day; 
Mobile  On-Road  Sources:  271.54  tons 
per  day;  Mobile  Non-Road  Sources: 
16.18  tons  per  day;  Total  Sources: 
423.39  tons  per  day.  Available  guidance 
for  preparing  emission  inventories  is 
provided  in  the  General  Preamble  (57 
FR  13498,  April  16,  1992). 

Washington  also  submitted  a  1995 
Projected  Year  Emission  Inventory.  This 
inventory  incorporates  growth  factors 
for  population,  households,  and 
employments.  For  one  of  the  point 
sources,  the  1995  inventory  used  the 
1990  emission  figure,  although  a 
decrease  in  emissions  had  been 
estimated  for  1995.  For  another  of  the 
point  sources,  emissions  from  1991 
were  used,  adjusted  to  1995  using 
Bureau  of  Economic  Analysis  industry 
growth  rates.  For  residential  wood 
combustion,  a  household  growth  factor 
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was  applied  to  the  1990  emissions.  The 
primary  change  in  estimating  on-road 
vehicle  emissions  for  1995  the  use  of 
EPA's  newest  MOBILE  emissions 
model,  which  estimated  significantly 
increased  CO  emissions.  In  addition, 
there  was  an  adjustment  for  a  change  in 
the  inspection  and  maintenance  area, 
which  now  includes  the  entire 
nonattainment  area.  The  following  list 
presents  a  summary  of  the  1995  CO 
peak  season  daily  emissions  estimates 


in  tons  per  winter  day  by  source 
category:  Point  Sources:  77.41  tons  per 
day;  Area  Sources:  60.83  tons  per  day; 
Mobile  On-Road  Sources:  169.34  tons 
per  day;  Mobile  Non-Road  Sources: 
17.87  tons  per  day;  Total  Sources: 
325.45  tons  per  day. 

Section  187(a)(5J  of  the  CAA  requires 
that  states  submit,  for  moderate  CO 
nonattainment  areas,  periodic 
inventories  that  represent  actual 
emissions;  the  first  periodic  inventory 

Daily  Emissions 

(Pounds  Per  Day) 


was  due  no  later  than  September  30, 
1995,  with  subsequent  periodic 
inventories  submitted  every  three  years 
thereafter  until  the  area  is  redesignated 
to  attainment.  The  first  periodic 
inventory  (1993)  was  submitted  by 
Washington  on  September  29, 1995. 
The  following  chart  compares  CO 
season  daily  emissions  for  1990  and 
1995: 


Category 


Point  Sources _ 

Area  Sources  

On-road  Mobile  Sources  .. 
Non-road  Mobile  Sources 


Total 


Base  Year 
1990 


153,954  (18%) 

117,376(14%) 

543,087  (64%) 

32,371  (4%) 


846.788 


1995 


154.824  (24%) 

121,651  (19%) 

338,680  (52%) 

35,749  (5%) 


650.904 


EPA  is  proposing  to  approve  the  1990 
Base  Year  emissions  inventory  as 
meeting  the  requirements  of  section 
187(a)(1)  of  the  CAA.  EPA  is  also 
proposing  to  approve  the  1993  periodic 
emissions  inventory  as  meeting  the 
requirements  of  section  187(a)(5)  of  the 
CAA.  Washington  has  provided 
acceptable  documentation  of  quaUty 
assurance  and  has  clearly  identified  the 
methodologies  used  in  determining  the 
emissions  for  each  source  category. 
References  from  which  emissions  and 
growth  factors  were  derived  were 
clearly  identified.  A  more  complete 
analysis  supporting  EPA's  approval  of 
the  1990  and  1993  emissions 
inventories  is  included  in  the  Technical 
Support  Document. 

B.  VMT/VMT  Contingency  Measures 

Section  187(a)(2)(A)  of  the  ClAA 
required  EPA,  in  consultation  with  the 
U.S.  Department  of  Transportation 
(DOT),  to  develop  guidance  for  states  to 
use  in  complying  with  the  VMT 
forecasting  and  tracking  provisions  of 
section  187.  A  Notice  of  Availability  for 
the  resulting  Section  187  VMT 
Forecasting  and  Tracking  Guidance  was 
published  in  the  Federal  Register  on 
March  19, 1992  (57  FR  9549). 

The  section  187  guidance  identifies 
the  Federal  Highway  Administration's 
Highway  Performance  Monitoring 
System  (HPMS)  as  the  foundation  for 
VMT  estimates  and  forecasts.  HPMS 
was  chosen  as  the  best  method  for 
estimating  actual  VMT  since  it  is  a 
count-based,  statistically-based, 
nationwide  program  with  auditing 
procedvues  in  place,  and  because  travel 


demand  models  would  require  resource 
intensive  annual  updates  of  input  data 
and  annual  validation  against  traffic 
counts  in  order  to  be  useful  for 
estimating  annual  VMT.  EPA  believes 
that  these  time  and  resource 
requirements  generally  make  travel 
demand  models  an  unrealistic  option 
for  estimating  actual  annual  VMT  with 
reasonable  accuracy. 

To  develop  growth  factors  for 
forecasting  VMT,  the  section  187  • 
guidance  offers  as  one  alternative  the 
use  of  network-based  travel  demand 
models.  If  these  models  are  properly 
updated  and  vahdated,  and  if  they  use 
an  equilibrium  approach  to  allocating 
trips,  they  are  considered  to  be  the  best 
predictor  of  growth  factors  for  VMT 
forecasts.  Moderate  areas  without  a 
network  model  that  is  validated 
according  to  the  specifications 
described  in  the  Section  187  Guidance 
are  offered  the  alternative  of  developing 
growth  factors  based  on  a  linear 
regression  extrapolation  of  the  past  six 
years'  HPMS  VMT.  In  both  cases,  the 
growth  factors  are  applied  to  the  HPMS 
VMT  reported  to  the  Federal  Highway 
Administration. 

As  specified  in  the  Act,  the 
contingency  measure  triggers  serve  to 
address  as  early  as  possible  any 
situation  in  which  a  trend  towards 
higher  then  expected  VMT  has  been 
detected,  since  such  a  trend  may  affect 
the  forecasted  attainment  date. 

When  determining  whether  annual 
VMT  or  a  VMT  forecast  has  exceeded 
the  most  recent  prior  forecast  and, 
therefore,  whether  contingency 
measures  should  be  implemented.  EPA 


believes  that  it  is  appropriate  to  take 
into  account  the  statistical  variability  in 
the  estimates  of  VMT  generated  through 
HPMS.  Consequently,  EPA  has 
identified  a  margin  of  error  to  be 
applied  when  making  VMT 
comparisons.  With  the  expectation  that 
HPMS  sampling  procedures  will 
improve  over  the  next  few  years  in 
response  to  recent  Federal  Highway 
Administration  guidance,  the  margin  of 
error  starts  at  5.0  percent  for  VMT 
comparisons  made  in  1994.  becomes  4.0 
percent  for  VMT  comparisons  made  in 
1995.  and  is  reduced  to  3.0  percent  for 
VMT  comparisons  made  in  1996  and 
thereafter.  However,  since  each  revised 
VMT  forecast  becomes  the  VMT 
baseline  for  triggering  contingency 
measures,  the  appUcation  of  a  margin  of 
error  every  year  could  allow  the 
forecasts  to  increase  without  bound, 
without  ever  triggering  contingencies. 
To  prevent  this  occurrence,  EPA 
believes  it  is  appropriate  to  allow  the 
application  of  the  margin  of  error  only 
as  long  as,  cumulatively,  neither  an 
estimate  of  actual  VMT  nor  a  VMT 
forecast  eve/  exceeds  by  more  than  5.0 
percent  the  VMT  forecast  relied  upon  in 
the  area's  attainment  demonstration. 

In  practice,  then,  there  are  two  ways 
in  which  an  estimate  of  actual  VMT  or 
an  up>dated  forecast  can  be  found  to 
exceed  a  prior  forecast.  Individual 
yearly  comparisons  can  result  in  an 
exceedance  of  the  forecast  made  12 
months  earlier  by  more  than  the 
prescribed  percentage  for  that  year,  and 
exceedances  can  accumulate  so  that, 
cumulatively,  they  exceed  the  5.0 
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percent  cap  above  the  attainment 
demoostntioQ  forecast. 

EPA-interprets  the  requirement  for 
contingency  measures  to  "take  effect 
without  further  action  by  the  State  or 
the  Administrator"  to  mean  that  no 
further  rulemaking  activities  by  the 
State  or  EPA  would  be  needed  to 
implement  the  measures.  The  General 
Preamble  for  the  hnplementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  published  in  the  Federal 
Register  on  April  16,  1992,  offers 
guidance  on  the  type  and  size  of 
contingencies  to  be  included  in  the  SIP 
revision.  This  guidance  is  advisory  in 
nature  and  is  non-binding.  [See  57  FR 
13532-13533.  April  16,  1992.) 
The  State  of  Washington  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3).  Washington's 
submittal  provides  for  each  of  the 
following  mandatory  elements:  (1)  A 
forecast  of  VMT  in  the  nonattainment 
area  for  each  year  prior  to  the 
attainment  year;  (2)  a  provision  for 
aimual  updates  of  the  forecasts  along 
with  a  provision  for  annual  reports 
describing  the  extent  to  which  the 
forecasts  proved  to  be  accurate;  these 
reports  shall  provide  estimates  of  actual 
VMT  in  each  year  for  which  a  forecast 
was  required;  and  (3)  adopted  and 
enforceable  contingency  measures  to  be 
implemented  without  further  action  by 
the  State  or  the  Administrator  if  actual 
annual  VMT  or  an  updated  forecast 
exceeds  the  most  recent  prior  forecast  or 
if  the  area  fails  to  attain  the  CO  NAAQS 
by  the  attainment  date. 

The  following  items  are  the  basis  for 
approval  of  the  portions  of  the  SIP 
revisions  addressing  VMT: 

1.  VMT  Forecasts 

In  Spokane,  the  Federal  Aid  Urban 
Area  is  identical  to  the  CO 
nonattainment  area  and  is  the  VMT 
forecast  area.  The  Spokane  Regional 
Council  (SRC)  developed  daily  VMT 
forecasts  for  the  area  using  a  network- 
based  travel  demand  modeling  process 
methodology.  Washington  has  met  the 
requirements  of  sections  187(a)(2)(A)  by 
submitting  a  SIP  revision  that 
implements  all  required  elements. 

Below  is  a  table  showing  the 
forecasted  VMT  for  Spokane: 

Annual  VMT  Forecasts  for 
Spokane 


Annual  VMT  Forecasts  for 
SPOKANE^Continued 


VMT  forecast  year 

SpokarwCo. 
nonattainment 

area 
(miles  travetod) 

1 994  .„ 

2,317,581,370 

1995 

2,376.606,980 

VMT  forecast  year 

Spokane  Co. 
nonattainment 

area 
(miles  traveled) 

19CK)  A<:tiial     

2,085,203,390 

1993 

2.286,713.686 

2.  Annual  VMT  Updates/Reports 

Section  187(a)(2)(A)  specifies  that  the 
SIP  revision  provide  for  annual  updates 
of  the  VMT  forecasts  and  annual  reports 
that  describe  the  accuracy  of  the 
forecasts  and  that  provide  estimates  of 
actual  VMT  in  each  year  for  which  a 
forecast  was  required.  The  Section  187 
VMT  Forecasting  and  Tracking 
Guidance  specifies  that  annual  reports 
should  be  submitted  to  EPA  by 
September  30  of  the  year  following  the 
year  for  which  the  VMT  estimate  is 
made. 

Washington  has  submitted  a  SIP 
revision  to  EPA  which  satisfies  the 
requirements  of  section  187(a)(2)(A)  in 
that  it  provides  for  the  submittal  of 
annual  updates  of  the  VMT  forecasts 
along  with  a  provision  for  annual 
reports  describing  the  extent  to  which 
the  forecasts  proved  to  be  accurate. 

3.  VMT  Contingency  Measures 

Section  187(a)(3)  specifies  that 
Washington,  in  its  Sff  revision,  adopt 
specific,  enforceable  contingency 
measures  to  be  implemented  if  the 
annual  estimate  of  actual  VMT  or  a 
subsequent  VMT  forecast  exceeds  the 
most  recent  prior  forecast  of  VMT  or  if 
the  area  fails  to  attain  the  CO  NAAQS 
by  the  attainment  date.  Implementation 
of  the  identified  contingency  measures 
must  not  require  further  rulemaking 
activities  by  Washington  or  EPA. 
Washington  meets  this  requirement  by 
submitting  two  contingency  measures. 
Those  measures  used  by  Washington  to 
satisfy  the  VMT  contingency  measure 
requirement  are:  (1)  Commute  Trip 
Reduction  programs,  as  put  forth  in 
SSHB  1671,  Washington  State's 
Transportation  Demand  Management 
Act;  and  (2)  A  campaign  for  voluntary 
reductions  in  vehicle  operation  during 
periods  of  poor  air  quality. 

At  this  time,  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
Washington  for  the  purpose  of 
forecasting  and  tracking  VMT  in  the 
Spokane  area.  This  approval  would 
include  the  revisions  to  the  VMT 
estimates  and  forecasts  provided  in  the 
April  30, 1996,  SIP  submittal,  and 
would  al.so  include  the  VMT 
contingency  measures. 


C.  Contingency  Measures  (3.5  Percent 
Oxygenated  Fuel) 

States  containing  CO  nonattainment 
areas  with  design  values  of  greater  than 
12.7  ppm  were  required  to  submit, 
among  other  things,  contingency 
measures  to  satis^'  the  provisions  under 
section  172(c)(9).  These  provisions 
require  contingency  measures  to  be 
implemented  in  the  event  that  an  area 
fails  to  reach  attainment  by  the 
applicable  attainment  date,  December 
31. 1995.  Contingency  measures  were  to 
be  submitted  to  EPA  by  November  31, 
1992.  pursuant  to  section  172(b)  of  the 
CAA. 

Contingency  measures  must  be 
implemented  within  12  months  after  the 
finding  of  failure  to  attain  the  CO 
NAAQS.  Once  triggered,  they  must  take 
effect  without  further  action  by  the  state 
or  EPA.  Therefore,  all  contingency 
measures  must  be  adopted  and 
enforceable  prior  to  submittal  to  EPA. 
The  Clean  Air  Act  Amendments  of 
1990  (CAAA)  do  not  sj)ecify  how  many 
contingency  measures  are  needed  or  the 
magnitude  of  emission  reductions  they 
must  provide  if  an  area  fails  to  attain  the 
CO  NAAQS.  Because  section  186(b)(2) 
requires  EPA  to  reclassify  a  moderate 
CO  nonattainment  area  as  a  serious 
nonattainment  area  if  the  area  does  not 
attain  the  NAAQS  for  CO  by  December 
31, 1995,  EPA  believes  that  one 
appropriate  choice  of  contingency 
measures  would  be  to  provide  for  the 
implementation  of  sufficient  VMT 
reductions  or  emissions  reductions  to 
counteract  the  effect  of  one  year's 
growth  in  VMT  while  the  state  revises 
its  SIP  to  incorporate  all  of  the  new 
requirements  of  a  serious  CO  area. 

The  State  of  Washington  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  section 
172(c)(9)  of  the  CAA.  The  contingency 
measure  consists  of  revising  the 
oxygenate  requirement  for  the  Spokane 
area  to  3.5  percent  oxygen  for  future 
control  periods  in  the  case  of  failure  to 
attain  or  maintain  NAAQS  for  CO.  The 
control  period  is  defined  as  September 
1  through  the  last  day  of  February. 

Because  it  has  not  been  determined 
that  the  Spokane  CO  nonattainment  area 
attained  the  CO  NAAQS  by  December 
31, 1995,  the  Spokane  County  Air 
Pollution  Control  Authority  (SCAPCA) 
implemented  the  3.5  percent  oxygen 
contingency  measure  for  the  1996-1997 
winter  control  period,  commencing  on 
•     September  1, 1996.  It  is  important  to 
note  that  EPA  has  proposed  to 
determine  that  the  Spokane  CO 
nonattainment  area  did  not  attain  the 
CO  NAAQS  by  December  31. 1995,  as 
required,  and  to  reclassify  the  Spokane 
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CO  nonattainment  area  as  a  "serious" 
nonattainment  area.  See  61  FR  33879. 
luly  1. 1996. 

At  this  time.  EPA  is  proposing  to 
approve  the  contingency  measure  as 
satisfying  the  requirements  of  section 
172(c)(9).  and  as  consistent  with  EPA 
guidance. 

D.  Transportation  Control  Measures 
(TCM)  Deletions 

EPA  approved  two  TCMs  as  part  of  a 
SIP  revision  on  March  22, 1982.  One  of 
the  TCMs  consisted  of  widening  Rowan 
Avenue  in  Spokane  to  44  feet  from 
Alberta  to  Wall  Streets,  a  total  distance 
of  1.27  miles;  the  TCM  also  included  the 
installation  of  traffic  lights  along  Rowan 
Avenue.  The  second  TCM  consisted  of 
constnicting  North  River  Drive  in 
Spokane  from  Maple  to  Hamilton,  a 
distance  of  1.91  miles. 

EPA.  in  its  November  24. 1993.  Final 
Rule  on  Transportation  Conformity, 
stated  that  "if  obstacles  to  TCM 
implementation  are  not  being  overcome 
because  it  is  impossible  to  do  so,  if  State 
and  local  agencies  are  not  giving 
maximum  priority  to  TCMs  which  are 
behind  schedule,  or  if  the  original 
sponsor  or  the  cooperative  planning 
process  decides  not  to  implement  the 
TCM  or  decides  to  replace  it  with 
another  TCM,  a  SIP  revision  which 
removes  the  TCM  will  be  necessary 
before  plans  and  TIPS  may  be  found  in 
conformity.  In  order  to  be  approved  by 
EPA,  such  a  SIP  revision  must  include 
substitute  measures  that  achieve 
emissions  reductions  sufficient  to  meet 
all  appUcable  requirements  of  the  Clean 
Air  Act,  mcluding  section  110(1)."  See 
58  FR  62198,  November  24,  1993. 

Washington  has  submitted 
documentation  that  a  Spokane  Regional 
Transportation  Council  analysis  showed 
that,  at  the  present  time,  the  Rowan 
Avenue  TCM  would  have,  at  best, 
neutral  air-quality  impacts  and  that  the 
North  River  Drive  TCM  would  have 
definite  negative  impacts.  In  addition, 
neither  TCM  will  be  used  to 
demonstrate  attainment.  Therefore,  no 
substitute  measures  are  required. 

At  this  time,  EPA  is  proposing  to 
approve  the  deletion  of  the  two 
transportation  control  measures 
discussed  herein. 

E.  Attainment  Demonstration 

The  air  quality  planning  requirements 
for  moderate  CO  nonattainment  areas 
set  out  in  sections  186  and  187  of  the 
CAAA  include,  for  moderate  areas  with 
a  design  value  greater  than  12.7  ppm  at 
the  time  of  classification,  a  requirement 
for  states  to  submit  a  SIP  revision  to 
provide  for  attainment  of  the  CO 
NAAQS  by  the  applicable  attainment 


date  and  which  includes  a 
demonstration  that  the  plan  as  revised 
will  provide  for  such  attainment. 
Washington  submitted  an  Attainment 
Demonstration  as  part  of  its  January  22, 
1993,  SIP  revision,  and  revised  the 
Attainment  Demonstration  in  a 
submittal  dated  April  30. 1996.  EPA 
proposed,  on  July  1, 1996  (61  FR  33879), 
to  find  that  the  Spokane,  Washington, 
CO  nonattainment  area  did  not  attain 
the  CO  NAAQS  by  the  CAA  mandated 
attainment  date  for  moderate- 
nonattainment  areas,  December  31, 
1995,  to  reclassify  the  Spokane  CO 
nonattainment  area  as  a  serious 
nonattainment  area.  EPA  has  not  made 
a  final  determination  as  to  this 
reclassification  and  is  deferring  action 
on  approval  of  the  attainment 
demonstration  pending  this  decision. 

F.  Emissions  Budget 

For  federal  transportation  conformity 
purposes,  Washington  submitted,  as 
part  of  its  April  30,  1996,  SIP  revision, 
an  emission  budget,  the  projected 
mobile  source  inventory  (1995)  used  in 
the  attainment  demonstration.  Because 
attaiimient  has  not  been  demonstrated 
(see  discussion  in  (E)  above),  EPA  is 
deferring  action  on  the  emission  budget. 

G.  Reasonably  Available  Control 
Measures  (RACM)/Reasonably  Available 
Control  Technology  (RACT) 

The  January  22, 1993,  SIP  revision 
relating  to  RACM  in  Spokane  was 
superseded  by  a  revision  submitted  on 
December  9, 1994.  This  revision  was 
approved  by  EPA  on  January  27, 1997. 
See  62  FR  3800.  Satisfaction  of  the 
RACT  requirements  was  acknowledged 
by  EPA  in  62  FR  3800,  as  well  as  having 
been  approved  earlier  in  the 
redesignation  to  attainment  of  the  Puget 
Sound  and  Vancouver  CO 
nonattainment  areas.  See  61  FR  53323, 
October  11, 1996,  and  61  FR  54560. 
October  21. 1996. 

H.  New  Source  Review 

The  January  22, 1993,  SIP  revision 
relating  to  New  Source  Review  was 
superseded  by  a  revision  submitted  on 
March  8,  1994.  This  revision  was 
approved  by  EPA  on  June  2. 1995.  See 
60  FR  28726. 

/.  Vehicle  Emission  Inspection  and 
Maintenance  Program 

The  January  22, 1993,  SIP  revision 
relating  to  the  Vehicle  Emission 
Inspection  and  Maintenance  Program 
was  superseded  by  a  revision  submitted 
on  August  21, 1995.  This  revision  was 
approved  by  EPA  on  September  25, 
1996.  See  61  FR  50235. 


/.  Oxygenated  Fuels 

The  January  22, 1993,  SIP  revision 
relating  to  oxygenated  fuels  was 
approved  by  EPA  on  January  20, 1994. 
See  59  FR  2994. 

K.  Transportation  Conformity 

The  January  22, 1993,  SIP  revision 
relating  to  transportation  conformity 
was  superseded  by  a  revision  submitted 
on  May  10, 1994,  which  was  further 
revised  by  a  submittal  dated  November 
30, 1995.  EPA  will  act  on  this  submittal 
separately  from  this  action. 

m.  This  Action 

EPA  is  soliciting  comments  on  its 
proposed  approval  of  portions  of  the 
aforementioned  revisions  to  the  State  of 
Washington  Implementation  Plan. 
Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
apfiroval.  Comments  should  be 
submitted  to  the  address  listed  in  the 
front  of  this  Notice.  Comments 
postmarked  on  or  before  July  9, 1997 
will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

rv.  Administrative  Review 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Re^er  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
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nature  of  the  federal-state  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  for  promulgation  does 
not  include  a  federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
proposes  to  approve  pre-existing 
requirements  under  state  or  local  law, 
and  does  not  propose  to  impose  new 
federal  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
would  result  from  this  action,  if 
approved. 

D.  Submission  to  Ck)ngress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  8. 1997.  Filing  a 


petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Ozone. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  740l-7671q. 

Dated:  May  27. 1997. 
Chuck  aarke, 
Regional  Administrator. 
|FR  Doc.  97-14853  Filed  &-6-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
(OR  56-7271;  FRL-6837-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Oregon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  invites  public  comment 
on  its  proposed  redesignation  of  the 
Portland.  Oregon,  carbon  monoxide 
(CO)  nonattainment  area,  which  is 
located  in  parts  of  Multnomah, 
Washington,  and  Clackamas  Counties  in 
the  State  of  Oregon,  from  nonattainment 
to  attainment.  EPA  further  proposes  to 
approve  the  CO  Maintenance  Plan  as  a 
revision  to  the  Oregon  Department  of 
Environmental  Quality's  (Oregon's) 
State  Implementation  Plan  (SIP)  which 
was  submitted  with  Oregon's 
redesignation  request.  Under  the  Clean 
Air  Act  as  amended  in  1990  (CAA). 
designations  can  be  revised  if  the  State 
demonstrates  full  compliance  with  the 
redesignation  requirements  set  forth  in 
section  107(d)(3)(E)  of  the  CAA. 

EPA  is  proposing  to  approve  the 
submitted  Maintenance  Plan  as  meeting 


the  requirements  of  section  175A  of  the 
CAA;  the  1990  base  year  emissions 
inventory  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  CAA;  and  the 
1991  attainment  year  (periodic) 
emissions  inventories  as  meeting  the 
requirements  of  section  187(a)(5)  of  the 
CAA. 

DATES:  Comments  must  be  received  in 
writing  and  postmarked  on  or  before 
July  9. 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality,  M/S 
OAQ-107,  EPA  Region  10. 1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
Copies  of  Oregon's  submittals  are 
available  for  public  review  during 
normal  business  hours  at  the  following 
locations:  EPA.  Region  10,  Office  of  Air 
Quality.  M/S  OAQ-107. 1200  Sixth 
Avenue.  Seattle.  Washington  98101;  and 
the  Oregon  Department  of 
Environmental  Quality.  811  SW  Sixth 
Avenue,  Portland.  Oregon  97204-1390. 
telephone  (503)  229-5696. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Hedgebeth  of  the  EPA 
Region  10  Office  of  Air  Quality  at  (206) 
553-7369. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  15,  1991,  the  Governor  of 
Oregon  recommended  that  the  Portland 
portion  of  the  Portland- Vancouver  Air 
Quality  Maintenance  Area  be  designated 
as  nonattainment  for  CO  as  required  by 
section  107(d)(1)(A)  of  the  1990  Clean 
Air  Act  Amendments  (CAAA)  (Public 
Law  101-549. 104  Stat.  2399,  codified  at 
42  U.S.C.  7401-7671(q)).  The  area  was 
designated  nonattainment  and  classified 
as  "moderate"  with  a  design  value  less 
than  or  equal  to  12.7  parts  per  million 
(ppm)  under  the  provisions  outlined  in 
sections  186  and  187  of  the  CAA.  (See 
56  FR  56694.  November  6. 1991. 
codified  at  40  CFR  81.338).  On 
September  29,  1995,  EPA  approved  the 
separation  of  the  Portland-Vancouver 
CO  nonattainment  area  into  two  distinct 
nonattainment  areas,  effective 
November  28, 1995.  Because  the 
Portland  area  had  a  design  value  of  9.8 
ppm  (based  on  1988-1989  data),  the 
area  was  considered  moderate.  The  CAA 
established  an  attainment  date  of 
December  31. 1995.  for  all  moderate  CO 
areas.  The  Portland  area  has  ambient 
monitoring  data  showing  attainment  of 
the  CO  National  Ambient  Air  Quality 
Standard  (NAAQS)  since  1989.  On 
August  30. 1996.  Oregon  submitted  a 
CO  redesignation  request  and  a  CO 
Maintenance  Plan  for  the  Portland  area. 
Oregon  submitted  evidence  that  public 
hearings  were  held  on  May  22. 1996.  in 


UMI 


Federal  Rfgistpr  /  Vol.  62.  No.  110  /  Monday,  June  9,  1997  /  Proposed  Rule^ 


31399 


Portland,  Oregon,  and  on  May  23. 1996, 
in  Tigard,  Oregon. 

n.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  the  CAAA 
provides  five  specific  requirements  that 
an  area  must  meet  in  order  to  be 
redesignated  firom  nonattainment  to 
attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  110(k)  of 
theCAA; 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 

4.  The  area  must  have  a  fully 
approved  Maintenance  Plan  pursuant  to 
section  175A  of  the  CAA;  and 

5.  TTie  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA. 

Ill   Kn    w  ofState  Submittal 

Un  September  18,  1996,  EPA  Region 
10  determined  that  the  information 
received  from  Oregon  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  part  51,  appendix  V,  2.1  and  2.2. 
The  Oregon  redesignation  request  for 
the  Portland  area  meets  the  five 
requirements  of  seciion  107(d)(3)(E), 
noted  above.  The  following  is  a  brief 
description  of  how  Oregon  fulfilled  each 
of  these  requirements. 

1.  Attainment  of  the  CO  NAAQS 

Quality-assured  CO  ambient  air 
monitoring  data  shows  that  the  Portland 
area  has  met  the  CO  NAAQS.  The 
Oregon  request  to  redesignate  the 
Portland  CO  nonattainment  area  to 
attainment  is  based  on  an  analysis  of 
quality-assured  CO  air  monitoring  data 
which  is  relevant  to  the  Maintenance 
Plan  and  to  the  redesignation  request. 
To  attain  the  CO  NAAQS,  an  area  must 
have  complete  quality-assured  data 
showing  no  more  than  one  exceedance 
of  the  standard  per  year  over  at  least  two 
consecutive  years.  The  ambient  air  CO 
monitoring  data  for  calendar  year  1990 
through  calendar  year  1995.  relied  upon 
by  Oregon  in  its  redesignation  request, 
shows  no  violations  of  the  CO  NAAQS 
in  the  Portland  area.  The  last 
exceedance  of  the  CO  NAAQS  in  the 
Portland  CO  nonattainment  area 
occurred  on  February  1, 1991.  Because 
the  area  has  complete  quality  assured 
data  showing  no  more  than  one 
exceedance  of  the  standard  per  year 
over  at  least  two  consecutive  years,  the 
area  has  met  the  first  statutory  criterion 
of  attainment  of  the  CO  NAAQS  (40  CFR 
50.8  and  appendix  C).  Oregon  has 
committed  to  continue  monitoring  in 
this  area  in  accordance  with  40  CFR  part 


58.  In  addition,  Oregon  has  committed 
to  conduct  saturation  studies  every  four 
years  to  identify  locations  of  peak  CO 
concentrations  and  to  periodically 
reassess  whether  the  OO  monitoring 
network  represents  worst  case 
concentrations. 

2.  FuUy  Approved  SIP  Under  Section 
llOik)  of  the  CAA 

With  the  exception  of  Oregon's  1990 
base  year  emissions  inventory,  which  is 
proposed  for  approval  herein,  Oregon's 
CO  SIP  is  fully  approved  by  EPA  as 
meeting  all  the  requirements  of  section 
110(a)(2)(I)  of  the  CAA,  including  the 
requirements  of  Part  D  (relating  to 
nonattainment),  which  were  due  prior 
to  the  date  of  Oregon's  redesignation 
request. 

the  1990  CAAA  required  that 
nonattainment  areas  meet  specific  new 
requirements  depending  on  the  severity 
of  the  nonattainment  classification. 
Requirements  for  the  Portland  area 
included  a  vehicle  inspection  and 
maintenance  program,  the  preparation 
of  a  1990  emissions  inventory  with 
periodic  updates,  adoption  of  an 
oxygenated  fuels  program,  the 
development  of  contingency  measures, 
and  development  of  conformity 
procedures.  Each  of  these  requirements 
added  by  the  1990  Amendments  to  the 
CAA  is  discussed  in  greater  detail 
below.  Final  approval  of  this 
redesignation  request  is  contingent 
upon  final  action  by  EPA  to  approve  the 
1990  base  year  emissions  inventory, 
submitted  by  Oregon  on  August  30, 
1996,  along  with  the  redesignation 
request  and  Maintenance  Plan. 

A.  Emissions  Inventories  (Base  Year  and 
Periodic) 

Under  section  187(a)(1)  of  the  CAA, 
States  are  required  to  submit,  by 
November  15, 1992,  a  base  year  CO 
inventory  for  moderate  CO 
nonattainment  areas  that  represents 
actual  emissions  in  the  CO  season. 
Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  base  year 
for  the  inventory  is  1990.  Stationary 
point,  stationary  area,  on-road  mobile, 
and  non-road  mobile  sources  of  CO  are 
included  in  the  inventory.  This 
inventory  addresses  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season,  which  reflects  the  months 
when  peak  CO  air  quality 
concentrations  occur.  In  Portland,  the 
peak  CO  season  is  November  1  through 
the  end  of  February.  All  required 
sources  were  included  in  the  inventory. 


Stationary  sources  with  emissions  of 
100  tons  or  greater  per  year  were 
included  in  the  point  source  category. 
Stationary  sources  with  emissions  of 
100  tons  or  greater  per  year  which  are 
outside  of  the  CO  nonattainment  area 
but  within  25  miles  of  the  Portland  CO 
nonattainment  area  boundary 
(coincident  with  the  Metro  boundary) 
have  also  been  included.  Stationary 
sources  with  emissions  less  than  100 
tons  per  year  were  included  in  the  area 
source  category.  The  following  Hst 
presents  a  summary  of  the  1990  CO 
peak  season  daily  emissions  estimates 
in  tons  per  winter  day  by  source 
category:  Point  Sources:  64.40  tons  per 
day;  Area  Sources:  215.00  tons  per  day; 
Mobile  On-Road  Sources:  921.71  tons 
per  day;  Mobile  Non-Road  Sources: 
66.96  tons  per  day;  Total  Sources: 
1268.07  tons  per  day.  Available 
guidance  for  preparing  emissions 
inventories  is  provided  in  the  General 
Preamble  (57  FR  13498,  April  16. 1992). 

Section  187(a)(5)  of  the  CAA  also 
requires  that  States  submit,  for  moderate 
CO  nonattainment  areas,  periodic 
inventories  that  represent  actual 
emissions;  the  first  periodic  inventory  is 
due  no  later  than  September  30. 1995, 
with  subsequent  periodic  inventories 
submitted  every  three  years  thereafter 
until  the  area  is  redesignated  to 
attainment.  Oregon  submitted  an 
attainment  year  emissions  inventory  for 
1991  which  meets  the  requirements  for 
the  periodic  inventory.  This  inventory 
was  developed  in  the  same  manner  as 
the  1990  baise  year.  CO  peak  season 
daily  emissions  estimates  in  tons  j>er 
winter  day  by  source  category  are:  Point 
Sources:  57.97  tons  per  day;  Area 
Sources:  205.50  tons  per  day;  Mobile 
On-Road  Sources:  906.11  tons  p>er  day; 
Mobile  Non-Road  Sources:  67.55  tons 
per  day;  Total  Sources:  1237.13  tons  per 
day. 

the  following  chart  compares  CO 
season  daily  emissions  for  1990  and 
1991: 

Daily  Emissions  (Pounds  Per  Day) 


Category 

Base  year 
1990 

Attainment 
year  1991- 

Pomf  Sources 

Area  Sources  

On-foad  Mobile 

Sources  

Norvroad  Mobile 

Sources  

128,803 
430,003 

1.843.414 

133.911 

115.946 
410.992 

1,812.224 

136.102 

Total  

2,536,132 

2.474,264 

EPA  is  proposing  to  approve  the  1990 
base  year  emissions  inventory  and  the 
1991  attainment  year  (periodic) 
emissions  inventory  as  meeting  the 


requirements  of  sections  187(a)(1)  and 
187(a)(5)  of  the  CAA.  Oregon  has 
provided  acceptable  documentation  of 
quality  assurance  and  has  clearly 
identified  the  methodologies  used  in 
determining  the  emissions  for  each 
source  category.  References  from  which 
emission  and  growth  factors  were 
derived  were  clearly  identified. 

B.  Oxygenated  Gasoline 

Motor  vehicles  are  significant 
contributors  of  CO  emissions.  An 
important  measure  toward  reducing 
these  emissions  is  the  use  of  cleaner- 
burning  oxygenated  gasoline.  Extra 
oxygen,  contained  within  the  oxygenate 
in  the  fuel,  enhances  fuel  combustion 
and  helps  to  offset  fuel-rich  operating 
conditions,  particularly  during  vehicle 
starting,  which  are  more  prevalent  in 
the  winter. 

Section  211(m)  of  the  CAA  requires 
that,  for  CO  nonattainment  areas  with  a 
design  value  of  9.5  or  greater  ppm  based 
on  data  for  the  2-year  period  of  1988 
and  1989,  a  SIP  revision  be  submitted 
for  an  oxygenated  fuel  program  for  the 
area.  The  oxygenated  fuel  requirement 
must  apply  to  all  fuel  refiners  or 
marketers  who  sell  or  dispense  gasoline 
in  the  Metropolitan  Statistical  Area 
(MSA)  or  in  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  in 
which  the  nonattainment  area  is 
located.  The  Portland  area  has  a  design 
value  above  9.5  ppm  based  on  1988  and 
1989  data  and.  consequently,  Oregon 
was  subject  to  the  requirement  to  adopt 
an  oxygenated  fuel  program  for  the 
Portland  area. 

Oregon  submitted  an  oxygenated  fuel 
SIP  revision  '  for  the  Portland  CO 
nonattainment  area  to  EPA  on 
November  16, 1992.  The  oxygenated 
gasoline  program  is  one  in  which  all 
oxygenated  gasoline  must  contain  an 
average  minimum  oxygen  content  of  2.7 
percent  by  weight  of  oxygen.  Under 
section  21  l(m)(4)  of  the  CAA,  EPA  also 
issued  requirements  for  the  labeling  of 
gasoline  pumps  used  to  dispense 
oxygenated  gasoline,  as  well  as 
guidelines  on  the  establishment  of  an 
appropriate  control  period.  These 
labeling  requirements  and  control 
period  guidelines  may  be  found  in  the 
Federal  Register,  57  FR  47849,  dated 
October  20. 1992.  Oregon's  oxygenated 
gasoline  regulation  requires  a  2.7 
percent  average  oxygen  content  within  a 
four-county  Control  Area  (Clackamas, 
Multnomah,  Washington,  and  Yamhill 


Counties)  which  includes  the  Portland 
CO  nonattainment  area.  The  regulation 
also  contains  the  necessary  labeling 
regulations,  enforcement  procedures, 
and  oxygenate  test  methods.  EPA 
approved  Oregon's  oxygenated  fuel  SIP 
revision  on  February  15, 1994  (59  FR 
7222). 

C.  Conformity 

Under  section  176(c)  of  the  CAA, 
States  are  required  to  submit  revisions 
to  their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  federal  actions 
conform  to  the  air  quality  planning 
goals  in  the  applicable  SIPs.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  federal  actions  ("general 
conformity").  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62188)  and  final  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  the  States  adopt  both 
transportation  and  general  conformity 
provisions  in  their  SIPs  for  areas 
designated  nonattaiiunent  or  subject  to 
a  Maintenance  Plan  approved  under 
CAA  section  175 A.  Pursuant  to  40  CFR 
51.396  of  the  transportation  conformity 
rule,  Oregon  was  required  to  submit  a 
SIP  revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
federal  rule  by  November  25, 1994. 
Similarly,  pursuant  to  40  CFR  51.851  of 
the  general  conformity  rule,  Oregon  was 
required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  federal  rule  by 
December  1,  1994.  Oregon  submitted  its 
transportation  conformity  SIP  revision 
to  EPA  on  April  14,  1995.  EPA  approved 
this  SIP  revision  on  May  16.  1996. 
Oregon  submitted  its  general  conformity 
SIP  revision  to  EPA  on  September  27, 
1995,  but  it  has  not  yet  been  approved 
by  EPA. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  the  due  date 
for  the  SIP  revisions  for  general 
conformity  rules,  EPA  believes  it  is 
reasonable  to  interpret  the  conformity 


requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
the  redesignation  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  CAA  continues  to  apply  to  areas 
after  redesignation  to  attainment. 
Therefore,  Oregon  remains  obligated  to 
adopt  the  general  conformity  rules  even 
after  redesignation  and  would  risk 
sanctions  for  failure  to  do  so.  While 
redesignation  of  an  area  to  attainment 
enables  the  area  to  avoid  further 
compliance  with  most  requirements  of 
section  110  and  part  D,  since  those 
requirements  are  linked  to  the 
nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  State-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformity 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

Therefore,  on  April  1,  1996.  EPA 
modified  its  national  policy  regarding 
the  interpretation  of  the  provisions  of 
section  107(d)(3)(E)  concerning  the 
applicable  requirements  for  purposes  of 
reviewing  a  carbon  monoxide 
redesignation  request  (61  FR  2918, 
January  30, 1996).  Under  this  new 
policy,  for  the  reasons  just  discussed. 
EPA  believes  that  the  CO  redesignation 
request  for  the  Portland  area  may  be 
approved  notwithstanding  the  lack  of 
approved  State  general  conformity  rules. 

For  transportation  conformity 
purposes,  the  on-road  emission  totals 
outlined  in  the  chart  below  for  each  year 
will  be  designated  as  the  emissions 
budget  for  the  Portland  CO 
nonattainment/maintenance  area. 
Oregon  has  also  developed  emissions 
budgets  for  two  Sub- Areas,  the  Central 
City  Transportation  Management  Plan 
(CCTMP)  Sub-Area  and  the  82nd 
Avenue  Corridor  Sub-Area. 


'  The  Maintenance  Plan  being  proposed  for 
approval  herein  relies  on  the  continuation  of 
oxygenated  fuel  in  the  Portland  CO  nonattainment 


area  for  the  ten  years  of  the  maintenance  period 
after  redesignation  of  the  Portland  CO 
nonattainment  area  to  attainment. 
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Portland  CO  Transportation  Emission  Budgets 

(Thousand  pounds  per  winter  dayl 


Year 


1991 


1995 


1997 


2001 


2003 


2007 


CO  Nonattainment  Area  r  Metro  Boundary 


Budget 


1812 


1217 


1076 


875 


825 


CCTMP  Sub-Area 


775 


Budget 


191 


123 


107 


84 


78 


70 


82nd  Avenue  Corridor  Sub-Aiea 


Budget 


12 


D.  Inspection  and  Maintenance 

Section  187(a)(4)  requires  that  the 
applicable  CO  implementation  plan 
include  the  vehicle  inspection  and 
maintenance  (I/M)  program  described  in 
section  182(a)(2)(B).  This  requires  that 
Oregon  implement  at  least  a  basic  I/M 
program.  c3regon  submitted  its  basic  1/ 
M  SIP  revision  to  EPA  on  November  15, 
1993.  EPA  approved  this  SIP  revision  on 
September  9. 1994.  Oregon  submitted  an 
enhanced  I/M  SIP  revision  to  EPA  on 
December  12,  1996.  EPA  approved  this 
on  April  30,  1997.  See  62  FR  27204. 

E.  Contingency  Measures 

States  containing  CO  nonattainment 
areas  with  design  values  of  12.7  ppm  or 
less  were  required  to  submit,  among 
other  things,  contingency  measures  to 
satisfy  the  provisions  under  section 
172(c)(9).  These  provisions  require 
contingency  measures  to  be 
implemented  in  the  event  that  an  area 
failed  to  reach  attainment  by  the 
applicable  attainment  date,  December 
31,  1995.  The  SIP  revision  for  the 
contingency  measures  portion  of  the 
Attainment  Plan  was  submitted  on 
November  15,  1993.  The  contingency 
plan  required  that  oxygenates  be 
supplied  at  maximum  allowable  oxygen 
contents  (e.g..  3.5%  ethanol  and  2.7% 
methyl  tertiary  butyl  ether  (MTBE)).  A 
specified  minimum  average  oxygen 
content  of  2.9%  would  have  been 
required  only  if.  in  subsequent  control 
seasons,  the  project  control  area  average 
oxygen  content  would  be  less  than  3.1% 
(based  on  reported  oxygenate  mix 
information  submitted  by  the  regulated 
community).  EPA  approved  this  SIP 
revision  on  June  28. 1994  (59  FR  33202). 

F.  New  Source  Review 

All  moderate  CO  nonattainment  areas 
with  a  design  value  of  12.7  ppm  or  less 
were  required  to  submit  proposed  Part 
D  New  Source  Review  (NSR)  programs 
no  later  than  November  15. 1993. 
pursuant  to  sections  172(b).  172(c)(5). 


and  173  of  the  CAA.  Oregon  submitted 
revisions  to  the  SIP  on  November  16. 
1992,  to  meet  this  requirement.  Further 
revisions  were  submitted  on  December 
12, 1996.  EPA  approved  these  revisions 
to  the  SIP  on  April  30, 1997.  See  62  FR 
27204. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Once  this  action  and  the  enhanced 
vehicle  inspection  and  maintenance 
program  are  approved,  EPA  will  have 
completed  its  approval  of  Oregon's  CO 
SIP  (attainment  plan).  Emission 
reductions  achieved  through  the 
implementation  of  the  primary  control 
measures  contained  in  that  SIP  are 
enforceable.  The  primary  permanent 
and  enforceable  federal  measure  has 
been  the  Federal  Motor  Vehicle  Control 
Program  which  has  established  emission 
standards  for  new  motor  vehicles. 
Permanent  and  enforceable  SIP 
measures  which  have  helped  improve 
air  quality  in  the  Portland  CO 
nonattainment  area  are:  major  New 
Source  Review  Program  (Lowest 
Achievable  Emission  Rate  and  offsets); 
basic  vehicle  inspection  and 
maintenance;  improved  public  transit; 
carpool  matching  program  and  carpool 
parking  program  in  dovkTitown  Portland; 
traffic  flow  improvements  (ramp 
metering,  computerized  signalization, 
on-street  paridng  limits);  City  of 
Portland  bicycle  parking  program; 
Downtown  Portland  Air  Quality  Plan 
(1980  Updated  Downtown  Parking  and 
Circulation  PoUcy);  and  the  Downtown 
Portland  Parking  Offset  Program.  Also, 
the  oxygenated  fuel  program,  from  its 
implementation  on  November  1, 1992, 
has  been  and  will  continue  to  be,  fully 
enforceable.  As  discussed  above,  the 
Portland  area  initially  attained  the 
NAAQS  in  1990  with  monitored 
attainment  throughout  the  1994-1995 
CO  season.  This  indicates  that  the 
improvements  were  due  to  the 
permanent  and  enforceable  measures 


contained  in  the  CO  SIP.  These 
improvements  were  made  in  spite  of 
rapid  population  growth  in  the  Portland 
area  since  1991.  Oregon  has  also 
evaluated  Portland  area  meteorological 
patterns  over  the  1985-1994  period  and 
has  concluded  that  recent  compliance 
with  CO  standards  is  not  attributable  to 
favorable  meteorology. 

During  EPA's  review  of  a  SIP  revision 
involving  Oregon's  statutory  authority,  a 
problem  was  detected  which  affected 
the  enforceability  of  point  source  permit 
limitations.  Even  though  the  SIP  does 
not  contain  additional  point  source 
controls  to  attain  the  standard,  existing 
and  federally  approved  point  source 
emission  limitations  are  relied  upon  to 
maintain  and  demonstrate  attaiiunent 
with  the  CO  NAAQS.  EPA  determined 
that,  because  the  five-day  advance 
notice  provision  required  by  ORS. 126(1) 
(1991)  bars  civil  penalties  from  being 
imposed  for  certain  j)ermit  violations. 
ORS  468  fails  to  provide  the  adequate 
enforcement  authority  the  State  must 
demonstrate  to  obtain  SIP  approval,  as 
specified  in  section  110  of  the  CAA  and 
40  CFR  51.230.  Accordingly,  the 
requirement  to  provide  such  notice 
would  preclude  federal  approval  of  a  ^ 
CO  nonattainment  area  SIP  revision. 
EPA  notified  Oregon  of  the  deficiency. 
To  correct  the  problem,  the  Governor  of 
Oregon  signed  into  law  new  legislation 
amending  ORS  468.126  on  September  3. 
1993.  This  amendment  added  paragraph 
468.126(2)(e)  which  provides  that  the 
five-day  advance  notice  required  by 
ORS  468.126(1)  does  not  apply  if  the 
notice  requirement  will  disqualify  the 
State's  program  from  federal  approval  or 
delegation.  Oregon  responded  to  EPA's 
understanding  of  the  application  of 
468.126(2)(e)  and  agreed  that,  if  federal 
statutory  requirements  preclude  the  use 
of  the  five-day  advance  notice 
provision,  no  advance  notice  will  be 
required  for  violations  of  SIP 
requirements  contained  in  permits. 
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Therefore.  EPA  is  satisfied  that 
Oregon  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artificially  low 
due  to  a  local  economic  downturn.  EPA 
finds  that  the  combination  of  certain 
existing  EPA-approved  SIP  and  federal 
measures  contribute  to  the  permanence 
and  enforceability  of  reduction  in 
ambient  CO  levels  that  have  allowed  the 
area  to  attain  the  NAAQS. 

4.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  Maintenance  Plan  for 
areas  seeking  redesignation  from 
nonattaiiunent  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation.  the  State  must 
submit  a  revised  Maintenance  Plan 


which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
Maintenance  Plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice.  EPA  is 
proposing  to  approve  Oregon's 
Maintenance  Plan  for  the  Portland  area 
because  EPA  finds  that  Oregon's 
submittal  meets  the  requirements  of 
section  175  A. 

A.  Attainment  Emissions  Inventory 

On  August  30.  1996.  Oregon 
submitted,  as  part  of  its  redesignation 
and  Maintenance  Plan  approval  request, 
a  comprehensive  1991  Attaiiunent  Year 
inventory  of  CO  emissions  for  the 
Portland  area.  The  inventory  includes 
emissions  from  area,  stationary,  and 
mobile  sources  using  1991  as  the  base 
year  for  calculations. 


The  Oregon  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  source  category.  The  comprehensive 
base  year  emissions  inventory  was 
submitted  in  the  National  Emission  Data 
System  format.  This  inventory  was 
prepared  in  accordance  with  EPA 
guidance. 

Although  the  1991  inventory  can  be 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1991,  Oregon 
established  CO  emissions  for  the 
attaiiunent  year.  1991,  as  well  as  for 
forecast  years  out  to  the  year  2007. 
These  estimates  were  derived  from 
Oregon's  1991  emissions  inventory.  The 
future  emissions  estimates  are  based  on 
assiunptions  about  vehicle  miles 
traveled  and  economic  growth,  and  on 
the  continuation  of  the  oxygenated  fuel 
program  throughout  the  ten  year 
Maintenance  Plan  period.  Also  included 
in  these  estimates  are.  for  point  sources, 
production  increases  both  from  existing 
and  new  facilities. 


1991  CO  Base  year  Emissions  Inventory,  Portland  Nonattainment  Area 

[Tons  per  day] 


Year 


1991 


Point 


57.97 


Area 


205.50 


Non-road 
mobile 


67.55 


On-road 
mobile 


906.11 


Total 


1237.13 


B.  Demonstration  of  Maintenance 

i.  Projected  Inventories.  Total  CO 
emissions  were  forecast  from  1991  beise 
year  out  to  2007.  These  projected 
inventories  were  prepared  in 
accordance  with  EPA  guidance.  Oregon 
conducted  rollforward  analysis  for  three 
hotspot  monitoring  locations,  which  are 
the  sites  of  three  of  the  four  permanent 
CO  monitors  in  the  Portland  CO 
nonattainment  area.  Oregon  has 


provided  a  complete  description  of  the 
methodology  employed,  selection  of  the 
background  concentration,  explanation 
of  the  CCTMP  Worst  Case  Scenario  for 
the  downtown  area,  calculations,  and  a 
summary  of  the  results.  Oregon  has 
included  the  following  technical  data: 
allocation  of  parking  for  the  CCTMP 
Worst  Case  Scenario;  City  of  Portland 
traffic  counts;  Oregon-conducted  speed 
runs;  and  Mobile  5a  input  and  output 
data  sheets.  Oregon  will  continue  to 


implement  the  oxygenated  fuel  program 
in  the  Portland  CO  nonattainment  area 
throughout  the  ten  year  Maintenance 
Plan  period.  The  projections  show  that 
calculated  CO  emissions,  with  the 
oxygenated  fuel  program  in  place  and 
operational,  are  not  expected  to  exceed 
the  level  of  the  base  year  inventory 
during  this  time  period.  Therefore,  it  is 
anticipated  that  the  Portland  area  will 
maintain  the  CO  standard  throughout 
the  Maintenance  Plan  period. 


PORTLAND  CO  NONATTAINMENT  AREA.  CO  EMISSIONS  FORECAST  SUMMARY 
[Thousand  pounds  CO  per  winter  day) 


1991  

1995  

1997  

2001  .,. 

2003 

2007  


Point 


116 
124 
167 
171 
173 
178 


Area 


411 
382 
392 
405 
417 
447 


Norvroad 
mobile 


135 
146 
151 
160 
163 
169 


On-road 
mot)ile 


1812 

1217 

1076 

875 

825 

775 


Total 


2474 
1868 
1785 
1610 
1577 
1569 


ii.  Transportation  Control  Measures 
(TCMs).  TCMs  incorporated  into  the 
Maintenance  Plan  fall  into  two 
categories:  non-funding  based  TCMs 
and  funding  based  TCMs.  The  non- 
funding  based  TCMs  reduce 


transportation  emissions  through  land- 
use  requirements  and  regulatory 
programs.  The  funding  based  TCMs 
reduce  transportation  emissions  by 
increasing  the  supply  of  transit,  bicycle 
and  pedestrian  faciKties.  The  funding 


based  TCMs  were  established  in  the 
financially  constrained  transportation 
network  of  Metro's  interim  federal 
Regional  Transportation  Plan  (RTP), 
adopted  July  1995,  in  accordance  with 
the  requirements  of  the  federal 
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Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA).  This  network 
includes  only  projects  that  can  be 
supported  based  on  historical  hinding 
level  trends. 

Under  the  Oregon  Administrative 
Rule  (OAR),  the  funding  based  TCMs 
must  receive  priority  funding  in  Metro's 
transportation  planning  process  and  all 
TCMs  identified  in  the  Maintenance 
Plan  must  receive  timely 
implementation.  If  the  TCMs  do  not 
receive  priority  funding  and  timely 
implementation,  a  conformity 
determination  cannot  be  made  for 
Metro's  transportation  plans  and  all 
regionally  significant  projects  will  be 
held  up  until  a  conformity 
determination  can  be  made.  These 
requirements  are  speciHed  in  Oregon's 
transportation  conformity  rules  (OAR 
340-020-0710  through  340-020-1080). 
In  general,  "priority  funding"  means 
that  all  State  and  local  agencies  with 
influence  over  approvals  or  funding  of 
the  TCMs  are  giving  maximum  priority 

CkxleNo. 


to  approval  of  funding  of  the  TCMs  over 
other  projects  within  their  control. 
"Timely  implementation"  means  that 
the  TCMs  are  being  implemented 
consistent  with  the  schedule  established 
in  the  Maintenance  Plan.  The 
determination  of  whether  priority 
funding  and  timely  implementation 
have  been  achieved  is  made  in  the 
context  of  interagency  consultation  as 
specified  in  the  transportation 
conformity  rules. 

Identified  TCMs  may  be  substituted  in 
whole,  or  in  part,  with  other  TCMs 
providing  equivalent  emission 
reductions.  Substitution  occurs  through 
consultation  with  Metro's 
Transportation  Policy  Alternatives 
Committee  (TPAC)  and  Joint  Policy 
Advisory  Committee  on  Transportation 
(JPACT).  Such  substitution  requires 
public  notice,  EQC  (Environmental 
Quality  Commission)  approval  and 
concurrence  from  EPA,  but  does  not 
require  a  revision  to  the  SIP.  Appendix 
D2-10  of  the  Maintenance  Plan 


identifies  the  requirements  for  TCM 
substitutions,  which  EPA  is  proposing 
to  approve  as  part  of  the  Maintenance 
Plan.  TCMs  in  the  Maintenance  Plan  are 
as  follow: 

a.  Non-funding  based  Transportation 
Control  Measures:  (1)  Metro  2040 
Growth  Concept,  which  changes  typical 
growth  patterns  to  be  less  reliant  on 
motor  vehicle  travel,  thereby  reducing 
motor  vehicle  emissions;  and  (2)  Central 
City  Parking  Requirements:  key 
elements  of  the  Zoning  Code 
Amendments  ^  3  related  to  CO  air 
quality  projections  are  incorporated  into 
the  Maintenance  Plan.  These  include 
maximum  parking  ratios  for  new 
development,  requirements  for 
providing  structured  parking  to  serve 
older  historic  buildings,  and  other 
regulations  on  parking.  The  downtown 
parking  lid  will  be  transferred  to 
contingency  status  upon  approval  of  the 
Maintenance  Plan. 


Code  title 


1.  Incorporated  Amendments  to  City  of  Portland  Chapter  33.510,  Central  City  Plan  District 


33.510.261— 33.510.261. E  (33.510.261. E.I  (a)(1H2).b.E.2.a(1H2),b)  

33.51 0.263— 33.51 0.263.A   (33.51 0.263.A.  1  .a-c(1  )-(4),A.2-4.a-b(  1  )-(3).A.5-7.a- 
c). 

33.51 0.263.B— (33.51 0.263.B.1  .a-c  (1H2).B.2^.a) 

33.510.263.E— (33.510.263.E.1.a-b.E.3.a-c) 

33.51 0.263.F— 33.51 0.263.F.2 

33.51 0.263.G— 33.51 0.263.G.4— (33.51 0.263.G.4.a.(1  )-{2),G.4.d(1  )-(3))  

33.510.264  33.510.264.A  (33.510.264.A.1.a-c  (1H4).A.2.a.A.4.a)  

33.51 0.264.B  33.51 0.264.8.1. a-c(1H2).B.2.a-c,B.4.a  c  „ 

33.510.264.F  _ 

33.510.264.F(33.510.264.F.4.e.(1H3))  

33.510.265 ;. . 


33.51 0.265.A  (33.51 0.265.A.1.a-c,A.2.a,A.4.a) 

33.510.265.B  (33.510.265.B.1.a-c(1H4),B.2.a.b)  (33.51 0.265.B.4.a-c) 


Parking  Site  spfrt  by  subdistrict  or  parking  sector  boundanes. 
Parking  in  the  Core  Area  Growth  Parking. 

Preservatron  Parking. 

Residential/Hotel  Parking. 

RX  Zone  Pari<jng. 

All  Parking  Surface  parking  kits. 

Parking  in  Uoyd  Distrkrt  Growth  Parking. 

Preservation  Parking. 

All  Parking. 

Surface  parking  lots. 

Parking    in    the    Goose    Holtow    Subdisthct    and    Central 

EastsKle  Sectors  2  and  3. 
Growth  Parking. 
Preservation  Parking. 


2.  Incorporated  Portion  of  New  Cttapter  33.808,  Central  City  Partiing  Review 


33.808.050 

33.808.100  33.808.100.G 

33.808. 100. J  33.808. 100.J.2.a  33.808.1  OO.M 


Map  Number 


Loss  of  Central  City  Parking  Review  Status. 

General  Approval  Critena  for  Central  City  Parking  Review. 

If  the  site  is  in  the  Core  Area. 


Map  Title 


3.  Incorporated  Maps 


510-8 „ Core  and  Parking  Sectors— EPA 


sfporal 


4.  Incofporated  Portion  of  CCTMP  Administration  Section 


Code  No. 


VI.D.1.a.(1)-(5) 


Code  title 


Administrative  Sectron:  Preservation  Parking. 


*  The  Portland  Qty  Council  adopted  the  Central 
Gty  Tmtisportation  Management  Plan  (CCTMP), 
Plan  and  Policy,  and  other  supporting  documents 
which  include  these  2^ning  Code  Amendments,  on 
December  6.  1995.  The  CCTMP  was  adopted  by 


Ordinance  No.  169535.  Resolution  35472,  and  was 
effective  on  January  8,  1996. 

'The  CCTMP  is  intended  to  advance  a  "buildout" 
vision  of  the  Central  City  Plan  to  the  year  2010  and 
beyond.  The  chief  implementing  mechanism  is  the 


Zoning  Code  Amendments.  Although  the  CCTMP 
eliminated  the  ceiling  on  downtown  parking,  it 
provided  for  the  expansion  of  the  system  of 
maximum  parlung  ratios  to  the  entire  area  of  llie 
Central  City. 
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b.  Funding  based  Transportation 
Control  Measures:  (1)  Increased  Transit 
Service,  specifically  regional  increase  in 
transit  service  hours  averaging  1.5 
percent  annually;  completion  of  the 
Westside  Light  Rail  Transit  facility;  and 
completion  of  Light  Rail  Transit  (LRT) 
in  the  South/North  corridor  by  the  year 
2007;  and  (2)  Bicycle  and  Pedestrian 
Facilities,  including  multimodal 
facilities,  an  RTP  Constrained  Bicycle 
System,  and  Pedestrian  facilities. 

C.  Verification  of  Continued  Attainment 

Oregon  will  analyze  on  an  annual 
basis  the  CO  air  quality  monitoring  data 
to  verify  continued  attainment  of  the  CO 
NAAQS,  in  accordance  with  40  CFR 
Part  50  and  EPA's  Redesignation 
guidance.  This  data,  along  with  the 
previous  year's  data,  will  provide  the 
necessary  information  for  determining 
whether  the  region  continues  to  attain 
the  NAAQS. 

Oregon  will  prepare  updated 
emissions  inventory  summaries  for 
1996, 1999,  2001,  2003,  and  2007.  These 
updates  will  be  submitted  to  EPA 
Region  10  within  12  months  following 
the  end  of  the  periodic  emissions 
inventory  calendar  year.  In  preparing 
the  updates,  Oregon  will  review  the 
emission  factors,  growth  factors,  rule 
effectiveness  and  rule  penetration 
factors,  and  other  significant 
assumptions  used  to  prepare  the 
emissions  forecast.  Oregon  will  verify 
the  factors  or  adjust  them  where  more 
accurate  information  is  available.  New 
emission  sources  will  be  included  in  the 
updates. 

Oregon  will  compare  each  updated 
emissions  summary  to  the  emissions 
forecast  and  the  attainment  inventories 
and  evaluate  any  changes  which  have 
occurred.  If  significant  changes  have 
occurred,  Oregon  will,  in  consultation 
with  EPA  Region  10,  determine  if  a 
more  extensive  periodic  emissions 
inventory  is  necessary.  If  a  more 
extensive  inventory  is  necessary,  it  will 
be  submitted  to  EPA  within  23  months 
after  the  end  of  the  reporting  period. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Portland  area  will  largely  determine  the 
area's  ability  to  stay  in  compliance  with 
the  CO  NAAQS  in  the  future.  Despite 
Oregon's  best  efforts  to  demonstrate 
continued  compliance  with  the  NAAQS, 
the  ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Section  175A(d)  of  the  CAA  requires 
that,  when  violations  of  the  NAAQS 
occiir,  Oregon  implement  all  measures 
with  respect  to  the  control  of  CO  which 
were  contained  in  the  SIP  for  the  area 
before  redesignation  of  the  area  as  an 


attainment  area.  Therefore,  Oregon  has 
provided  contingency  measures  in  the 
Maintenance  Plan  with  a  schedule  for 
implementation  in  the  event  of  future 
exceedances  or  violations  of  the  CO 
NAAQS.  The  plan  contains  triggering 
mechanisms  to  determine  when 
contingency  measures  are  needed. 

Oregon  has  developed  a  contingency 
plan  which  utilizes  actual  validated  CO 
monitoring  results  to  trigger  activation 
of  the  CO  contingency  measures.  A  two- 
tiered  level  of  escalating  response  and 
contingencies  for  the  Portland  CO 
Contingency  Plan,  based  on  risk  of 
violation  and  actual  violation,  is 
proposed  as  follows: 

If  monitored  (8-hour  average)  CO 
levels  at  a  site  within  the  Central  City 
registers  a  second  high  concentration 
equaling  or  exceeding  90  percent  of  the 
NAAQS  level  (8.1  ppm  or  greater) 
during  a  calendar  year  period,  Oregon 
will  identify  a  planning  group  to 
recommend  a  strategy  for 
implementation  to  forestall  violations  of 
the  NAAQS.  Within  six  months  of  the 
validated  90  percent  second  high  CO 
concentration,  the  planning  group  will 
determine  a  schedule  of  selected 
strategies  to  either  prevent  or  correct 
any  violation  of  the  8-hour  NAAQS  for 
CO.  The  contingency  strategies  to  be 
considered  will  include,  but  not  be 
limited  to:  (1)  Increased  parking  pricing 
in  the  Central  City;  (2)  increased 
funding  for  transit;  (3)  congestion 
pricing  on  major  regional  transportation 
corridors;  (4)  a  trip  reduction  program; 
(5)  regional  mandatory  parking  ratios; 
and  (6)  accelerated  implementation  of 
bicycle  and  pedestrian  networks. 

If  a  violation  of  the  CO  NAAQS 
occurs,  and  is  validated  by  Oregon,  the 
following  contingency  measures  will 
automatically  be  implemented:  (1)  New 
Source  Review  requirements  for 
proposed  major  sources  and  major 
modifications  in  the  Maintenance  Plan 
area  (and  the  area  of  significant  air 
quality  impact)  will  be  modified.  The 
requirement  to  install  Best  Available 
Control  Technology  (BACT)  will  be 
replaced  with  a  requirement  to  install 
Lowest  Achievable  Emission  Rate 
(LAER)  technology.  In  addition,  the 
industrial  growth  allowance  established 
in  section  4.51.3.2.3  of  the  Oregon  CO 
SIP  will  be  eliminated.  These 
requirements  will  take  effect  upon 
validation  of  the  violation.  BACT  and  a 
growth  allowance  may  be  reinstated  if 
provided  for  in  a  new  Maintenance  Plan 
adopted  and  approved  by  EPA;  and  (2) 
The  downtown  parking  lid  will  be 
reinstated.  However,  the  reinstatement 
of  the  downtown  parking  lid  will  be 
implemented  only  if  the  violation 


occurs  in  the  downtown  area  formerly 
under  the  parking  lid  requirement. 

E.  Additional  Maintenance  Plan 
Commitments 

Oregon  has  incorporated  the 
following  commitments  into  the 
Maintenance  Plan:  (1)  Coordination 
with  the  Southwest  Washington  Air 
Pollution  Control  Authority  in 
Vancouver.  Washington,  on  interstate 
air  quality  issues;  (2)  Submittal  of  rules 
to  implement  the  enhanced  vehicle 
inspection  program  before  EPA  approval 
of  the  Maintenance  Plan  (refer  to 
previous  discussion  on  the  I/M 
program);  (3)  Submittal  of  revisions  to 
the  New  Source  Review  regulations 
before  EPA  approval  of  the  Maintenance 
Plan  (refer  to  previous  discussion  on 
NSR);  (4)  Preparation  of  periodic 
emissions  inventory  updates  for  1996, 
1999,  2001,  2003,  and  2007,  and 
submittal  of  the  updates  to  EPA  within 
12  months  following  the  end  of  the 
periodic  emissions  inventory  calendar 
year;  (5)  Submittal  of  a  backup  emission 
reduction  measure  as  a  revision  to  the 
SIP  if  the  federal  Low  Emission  Vehicle 
(fedLEV)  is  delayed  beyond  2001.  This 
measure  will  be  presented  for  adoption 
by  the  Oregon  Environmental  Quality 
Commission  by  November  1, 1999;  (6) 
Preparation  of  reports  on  activity  in  the 
industrial  growth  allowance  program  for 
the  periods  1996-1997,  1998-2001, 
2002-2003,  and  2004-2007,  and 
submittal  of  those  reports  to  EPA  within 
12  months  following  the  end  of  the 
activity  period:  and  (7)  Maintenance  of 
documentation  of  approved  TCM 
substitutions. 

F.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  Oregon  has  agreed  to  submit 
a  revised  maintenance  SIP  by  December 
31.  2004.  Oregon  will  develop  the  next 
ten  year  Maintenance  Plan  (2007-2017) 
in  coordination  and  conjunction  with 
Metro. 

5.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

In  section  ni.2  above,  EPA  sets  forth 
the  basis  for  its  conclusion  that  Oregon 
has  a  fully  approved  SIP  which  meets 
the  applicable  requirements  of  section 
110  and  Part  D  of  the  CAA. 

rV.  This  Action 

EPA  is  proposing  to  approve  the 
Portland  area  CO  Maintenance  Plan 
because  it  meets  the  requirements  set 
forth  in  section  175A  of  the  CAA.  In 
addition,  EPA  is  proposing  to 
redesignate  the  Portland  CO 
nonattainment  area  to  attainment 
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because  Oregon  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
EPA  is  also  proposing  to  approve 
Oregon's  1990  base  year  and  1991 
(periodic)  emissions  inventories. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  sepfu^tely  in  light  of  speciBc 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Review 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989,  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
proposed  redesignation  should  not  be 
interpreted  as  authorizing  or  proposing 
to  authorize  Oregon  to  delete,  alter,  or 
rescind  any  of  the  CO  emission 
limitations  and  restrictions  contained  in 
the  approved  CO  SIP.  Changes  to  CO 
SIP  regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of 
nonimplementation  (section  179(a)  of 
the  CAA)  and  in  a  SIP  deficiency  call 
made  pursuant  to  sections  110(a)(2)(H) 
andllO(k)(2)oftheCAA. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 


SIP  approvals  under  section  110  and 
subchapter  I.  part  D,  of  the  Clean  Air 
Act  do  not  create  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natufe  of  the  federal-State  relationship 
under  the  CAA,  preparation  of  a 
fiexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA,  27  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Authority:  42  U.S.C.  7401-7671q. 
List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone. 


40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  May  27. 1997. 
Chuck  aarke. 
Regional  Administrator. 
(PR  Doc.  97-14941  Filed  6-6-«7:  8:45  am) 

MLLMQ  CODE  tttCSO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-683e-7] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Final 
Standards  for  Hazardous  Air  Pollutant 
Emissions  From  Wood  Furniture 
Manufacturing  Operations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  amendments  to  final 

rule. 

SUMMARY:  This  action  proposes 
amendments  to  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants; 
Final  Standards  for  Hazardous  Air 
Pollutant  Emissions  from  Wood 
Furniture  Manufactiuing  Operations 
promulgated  in  the  Federal  Register  on 
December  7,  1995  (60  FR  62930).  This 
action  proposes  to  revise  the  definition 
of  wood  furniture  component  to  exclude 
foam  seat  cushions  not  made  at  a  wood 
furniture  manufactiu'ing  facility  from 
this  definition,  and  therefore,  from  the 
requirements  of  this  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP).  Because  the  proposed 
revisions  clarify  the  applicability  of  the 
final  rule  to  eliminate  potential 
overlapping  requirements  with  other 
NESHAP.  the  EPA  does  not  anticipate 
receiving  adverse  comments. 
Consequently,  these  proposed  revisions 
also  are  being  issued  as  a  direct  final 
rule  in  the  final  rules  section  of  this 
Federal  Register.  If  no  significant  and 
timely  comments  are  received,  no 
further  action  will  be  taken  with  respect 
to  this  proposal  and  the  direct  final  rule 
will  become  final  on  the  date  provided 
in  that  action. 

DATES:  Comments  on  these  proposed 
changes  must  be  received  on  or  before 
July  9,  1997.  Anyone  requesting  a  public 
hearing  must  contact  the  EPA  no  later 
than  June  20. 1997.  If  a  hearing  is  held, 
it  will  take  place  on  July  7.  1997 
beginning  at  10:00  a.m. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  on  the  proposed  changes  to 
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the  NESHAP  to:  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention,  Docket  No.  A-93-10.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
If  a  public  hearing  is  held,  it  will  be 
held  at  the  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Kim  Teal,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5580. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr. 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Mr.  Robert  Marshall, 
Manufactiiring  Branch,  Office  of 
Compliance,  (2223A),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  EX:  20460; 
telephone  (202)  564-7021. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Comment  Submission 

Comments  on  the  proposed  changes 
to  the  NESHAP  also  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  also  will  be  accepted  on 
diskette  in  WordPerfect  5.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  number 
A-93-10.  No  confidential  business 
information  should  be  submitted 
through  e-mail.  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

For  additional  information,  see  the 
direct  final  rule  published  in  the  Rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  63 

Envirormiental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Wood 
furniture  manufacturing. 

Dated:  May  30, 1997. 
Carol  M .  Browner, 

Administrator. 

[FR  Doc.  97-14989  Filed  &-6-97;  8:45  am] 

MLUNG  CODE  86afr-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  261,  266,  268,  and 
271 

[FRL-5837-8] 

RIN  2050-AE05 

Land  Disposal  Restrictions:  Extension 
of  Comment  Period  on  Land  Disposal 
Restrictions,  Phase  IV,  Second 
Supplemental  Proposal  on  Treatment 
Standards  for  Metal  Wastes  and 
Mineral  Processing  Wastes,  Mineral 
Processing  and  Bevill  Exclusion 
Issues,  and  the  Use  of  Hazardous 
Waste  as  Fill 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACHON:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  EPA  is  extending  the  public 
comment  period  on  the  Second 
Supplemental  Phase  IV  proposal  (62  FR 
26041,  May  12, 1997)  for  30  days 
beyond  the  original  60-day  comment 
period. 

DATES:  Public  comments  must  be 
submitted  to  EPA  by  August  12,  1997. 
ADDRESSES:  To  submit  comments,  the 
public  must  send  an  original  and  two 
copies  to  Docket  Number  F-97-2P4P- 
FFFFF.  located  at  the  RCRA  Docket.  The 
mailing  address  is:  RCRA  Information 
Center  (5305G),  Office  of  Solid  Waste, 
•  U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street,  S.W.. 
Washington,  D.C.  20460.  Hand 
deliveries  of  comments  should  be  made 
to  the  RCRA  Information  Center  at 
Crystal  Gateway  1,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  The  phone  number  is  (703) 
603-9230.  Comraenters  must  place 
Docket  Number  F-97-2P4P-FFFFF  on 
their  comments. 

In  an  effort  to  reduce  unnecessary 
paper  use,  EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
copy  of  their  comments,  in  addition  to 
the  paper  copy,  in  either  of  two 
electronic  methods:  diskettes  or  the 
Internet.  Commenters  can  send  their 
comments  to  the  RCRA  Information 
Center  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  that  can  be 
converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  To  send  copies  by 
Internet,  address  them  to:  rcra- 
docket@epamail.epa.gov.  All  conunents 
sent  by  Internet  must  be  ASCII  files. 


avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
in  electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
2P4P-FFFFF. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  EPA  emphasizes  that 
submission  of  comments  electronically 
is  not  mandatory,  nor  will  it  result  in 
any  advantage  or  disadvantage  to  any 
commenter.  For  further  information  on 
the  electronic  submission  of  diskettes, 
contact  Sue  Slotnick  at  the  Waste 
Treatment  Branch,  (703)  308-8462,  or 
Rhonda  Minnick  at  (703)  308-8771. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  order  paper 
copies  of  this  Federal  Register 
document,  contact  the  RCRA  Hotline 
Monday  through  Friday  between  9:00 
a.m.  and  6:00  p.m.  EST,  toll  free  at  (800) 
424-9346;  or  (703)  412-9810  &x)m 
Government  phones  or  if  in  the 
Washington,  D.C.  local  calling  area;  or 
(800)  553-7672  for  the  hearing 
impaired.  Questions  can  also  be 
directed  to  the  Waste  Treatment  Branch 
(5302W),  Office  of  Solid  Waste  (OSW), 
U.S.  Environmentsd  Protection  Agency, 
401  M  Street  S.W.,  Washington,  D.C. 
20460,  phone  (703)  308-8434;  or  call 
Sue  Slotnick,  Waste  Treatment  Branch 
staff,  (703)  308-8462. 

SUPPLEMENTARY  INFORMATION:  On  August 
22,  1995,  EPA  proposed  the  Phase  FV 
Land  Disposal  Restrictions  rule  (60  FR 
43654)  containing  proposed  treatment 
standards  for  newly  listed  and 
characteristic  wastes,  among  other 
issues.  In  the  first  supplemental 
proposal  (61  FR  2338,  January  25,  1996), 
EPA  proposed  treatment  standeu°ds  and 
changes  to  the  definition  of  solid  waste 
for  mineral  processing  materials.  Some 
of  the  provisions  fi-om  these  two  notices 
were  promulgated  in  a  final  rule  entitled 
"Land  Disposal  Restrictions — Phase  IV: 
Treatment  Standards  for  Wood 
Preserving  Wastes,  Paperwork 
Reduction  and  Streamlining, 
Exemptions  from  RCRA  for  Certain 
Processed  Materials;  and  Miscellaneous 
Hazardous  Waste  Provisions"  (62  FR 
25997  May  12,  1997).  For  other  issues 
raised  in  the  original  and  first 
supplemental  proposals — metal  wastes, 
mineral  processing  wastes,  and  Bevill 
issues — EPA  has  presented  new  options, 
discussed  in  the  Second  Supplemental 
Proposed  Rule  (62  FR  26041,  May  12, 
1997). 

The  National  Mining  Association, 
ASARCO  Incorporated,  and  the 
Environmental  Defense  Fund  have 
requested  that  EPA  extend  the  comment 
period  for  the  Second  Supplemental 
Proposal,  citing  the  need  for  more  time 
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to  thoroughly  analyze  the  new  options 
and  background  information.  In  today's 
notice,  EPA  is  extending  the  comment 
period  by  30  days.  The  comment  period 
will  close  on  August  12, 1997. 

Dated:  May  29, 1997. 
Elizabeth  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 
[FR  Doc.  97-14938  Filed  6-6-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)le  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rjtings,  delegations  of  authority,  filing  of 
petitions  and  applicattons  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


}^  -'  A       vHrfT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

-HtKiuest  for  Extension  and  Revision  to 
a  Currently  Approved  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  of  a  currently 
approved  information  collection.  CCC 
issues  invitations  to  purchase  or  process 
commodities  for  food  donation 
programs  monthly.  Vendors  respond  by 
making  offers  using  various  CCC 
commodity  bid  forms.  The  information 
from  these  forms  is  manually  entered 
into  the  bid  evaluation  program  to 
determine  the  lowest  landed  cost  and 
award  data  for  the  creation  of  contracts. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  8, 1997  to 
be  assured  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB,  Attention: 
Desk  Officer  for  USDA,  Washington,  DC 
20503  and  to  Donna  Ryles,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office,  9200  Ward  Parkway. 
Kansas  City,  Missouri  64114.  telephone 
(816)  926-1505,  fax  (816)  926-1648. 

SUPPLEMENTARY  INFORMATION: 

IMe:  CCC  Commodity  Offer  Forms— 
5CFR  1320. 

OMB  Number  0560-01 77. 

Expiration  Date:  10/31/97. 

Type  of  Request:  Extension  and 
Revision  to  a  Currently  Approved 
Information  Collection. 


Abstract:  The  United  States  donates 
agricultural  commodities  domestically 
and  overseas  to  meet  famine  or  other 
relief  requirements,  to  combat 
malnutrition,  and  sells  or  donates 
commodities  to  promote  economic 
development. 

CCC  issues  invitations  to  purchase  or 
sell  agricultural  commodities  and 
services  for  use  in  domestic  and  export 
programs.  Vendors  respond  by  making 
offers  using  various  CCC  commodity 
offer  forms.  These  forms  include:  KC- 
324,  Steamship  Line  Service  Offer  Form; 
KC-327.  Domestic  Offer  Form;  KC-331. 
Bulk  Grain  Procurement  Offer  Form; 
KC-332.  Bulk  Grain  Sales  Offer  Form; 
KC-333,  Export  Offer  Forms;  KC-334. 
Discharge/Eielivery  Survey  Sununary; 
KC-337.  Rate  Schedule;  KC-340.  Cotton 
Sales;  KC-366,  Shipment  Information 
Log  Form.  CCC  verifies  that  the  form  is 
responsive  and  enters  the  information 
on  the  form  into  the  bid  evaluation 
process  for  the  creation  of  contracts. 
Regulations  governing  paperwork 
burdens  on  the  public  require  that 
before  an  agency  collects  information 
from  the  public,  the  agency  must  receive 
approval  frtim  OMB.  In  accordance  with 
those  regulations.  CCC  is  seeking 
approval  for  these  forms  to  provide  for 
the  submission  of  offers. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  15- 
30  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Business  and  other  for 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,061. 

Estimated  Number  of  Annua! 
Responses  per  Respondent:  129. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,699  hours. 

Proposed  topics  for  comment  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  USDA.  Washington.  DC 
20503.  and  to  Donna  Ryles.  Kansas  City 
Commodity  Office,  9200  Ward  Parkway, 
Kansas  City,  Missouri  64114.  telephone 
(816)  926-1505,  fax  (816)  926-1648. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  at  Washington,  D.C.,  on  May  29. 
1997. 

Vicki  J.  Hicks. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
|FR  Doc.  97-14998  Filed  6-6-97;  8:45  ami 

B«.UNQ  CODE  M10-06-P 


APPALACHIAN  -Tarrs    OW  I  FVEL 
RADIOACTIVE  ^as    E  COMMSbON 

Appalachian  States  Low- Level 
Radioactive  Waste  Commission 
Meeting 

agency:  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 
ACTION:  Annual  meeting. 

SUMMARY:  The  Appalachian  States  Low- 
Level  Radioactive  Waste  Commission 
will  hold  an  annual  meeting  on  June  24, 
1997.  The  meeting  is  open  to  the  public. 
An  executive  session  will  be  held  from 
9:15  a.m.  to  10  a.m.  which  will  be 
closed  to  the  public. 
DATES:  June  24. 1997.  9  a.m.-l  p.m. 
ADDRESS:  Harrisburg  Hilton  and  Towers, 
One  North  Second  Street,  Harrisburg, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Tenan,  Executive  Director.  207 
State  Street.  Harrisburg.  PA  17101.  717- 
234-6295. 

SUPPLEMENTARY  INFORMATION:  The 
Appalachian  States  Low-Level 
Radioactive  Waste  Commission 
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(Commission)  was  established  by  the 
Appalachian  States  Low-Level 
Radioactive  Waste  Compact  Consent  Act 
(Public  Law  100-319.  May  19,  1988). 
The  Commission  represents  the  states  of 
Delaware,  Maryland  and  West  Virginia, 
and  the  Commonwealth  of  Pennsylvania 
to  assist  in  the  establishment  of  a 
regional  low-level  radioactive  waste 
disposal  facility  as  required  by  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  (Public  Law  99-240, 
January  15,  1986). 

The  primary  purpose  of  this  meeting 
is  to:  consider  a  revised  budget  for 
1997-98;  consider  a  proposed  budget  for 
1998-99;  elect  officers;  and  hear  a  status 
report  on  the  siting  of  a  regional  LLRW 
disposal  facility.  A  draft  agenda  can  be 
obtained  by  contacting  the  Commission 
at  717-234-6295. 
Marc  S.  Tenan, 
Executive  Director. 
[FR  Doc.  97-14945  Filed  6-6-97;  8:45  am] 

BIUJNG  CODE  OOOO-OO-M 


DEPAR^MENf  OP  CiDMMEPCE 

National  Oceanic  ana  Atmospnenc 
AdT^inisiration 

National  Estuar  ne  ";esearcr  •iesi=-vf. 
System 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meetings  and 
intent  to  prepare  a  draft  environmental 
impact  statement 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
with  section  315  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
the  State  of  Alaska  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  intend  to 
conduct  public  scoping  meetings  on  the 
proposed  Kachemak  Bay  National 
Estuarine  Research  Reserve  (NERR)  to 
solicit  comments  on  significant  issues 
related  to  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Draft  Management  Plan  (DMP).  The 
DEIS  and  DMP  will  address  research, 
monitoring,  education  and  resource 
protection  needs  for  the  reserve. 
DATE  AND  TIME:  Tuesday,  June  24, 1997 
at  6:30  p.m. 

ADDRESSES:  Homer  City  Hall,  City 
Council  Chambers,  491  East  Pioneer 
Avenue,  Homer.  Alaska  99663. 
DATE  AND  TIME:  Thursday,  June  26, 1997 
at  6:30  p.m. 


ADDRESSES:  Seldovia  Community 
Center,  Seldovia,  Alaska  99603. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Seaman,  Alaska  Department  of 
Fish  and  Game,  at  (907)  267-2331,  or 
Matt  Menashes,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resources  Management,  NOAA, 
at  (301)  713-3132,  ext.  165. 
SUPPLEMENTARY  INFORMATION:  In  May 
1997,  NOAA  approved  the  nomination 
of  Kachemak  Bay  in  Alaska  as  a 
proposed  National  Estuarine  Research 
Reserve.  Research  reserves  provide 
natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  scientific 
understanding  of  the  coastal 
environment  and  aid  in  resource 
management  decision  making. 

The  Kachemak  Bay  NERR  is  proposed 
to  be  managed  by  the  Alaska 
Department  of  Fish  and  Geune  (ADFG), 
in  cooperation  with  the  Alaska 
Department  of  Natural  Resources 
(ADNR).  The  ADFG  has  statutory 
authority  to  manage  the  state's  critical 
habitat  areas  system,  in  which 
Kachemak  Bay  is  included.  The  ADNR 
has  management  authority  over  the 
Kachemak  Bay  State  Park,  which  is 
included  in  the  proposed  boundaries  for 
the  Kachemak  Bay  NERR. 

The  ADFG  has  developed  a 
preliminary  draft  management  plan 
outline  for  the  NERR  which  identifies 
specific  needs  and  priorities  related  to 
research,  monitoring,  education,  and 
resource  protection  at  the  proposed  site. 
It  also  outlines  an  administrative  plan, 
volunteer  program  and  facilities 
development  needs,  public  access,  and 
visitor  use  policies. 

At  the  public  meetings,  ADFG  and 
NOAA  will  provide  a  synopsis  of  the 
process  for  developing  a  DMP  and  will 
solicit  comments  on  significant 
environmental  issues  that  will  be 
incorporated  into  a  DEIS. 

The  public  meetings  will  be  held  in 
Homer,  Alaska,  at  the  City  Council 
Chambers,  491  West  Pioneer  Avenue,  on 
June  24,  1997,  bom  6:30  p.m.  to  8:30 
p.m.,  and  in  Seldovia.  Alaska,  at  the 
Seldovia  Community  Center,  on  June 
26,  1997  from  6:30  p.m.  to  8:30  p.m. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  either  of  the  above 
meetings.  Parties  who  wish  to  respond 
in  writing  should  do  so  by  July  9,  1997, 
to  Glenn  Seaman,  Habitat  and 
Restoration  Division,  Alaska 
Department  of  Fish  and  Game,  333 


Raspoerry  Koad,  Anchorage,  AK  99518- 
1599,  or  Matthew  Menashes, 
Sanctuaries  and  Reserves  Division, 
NOAA,  1305  East- West  Highway  N/ 
ORM2,  Silver  Spring,  MD  20910. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

Dated:  June  3, 1997. 
Nancy  Foster, 

Assistant  Administrator,  for  Ocean  Services 

and  Coastal  Zone  Management. 

[FR  Doc.  97-15000  Filed  6-6-97;  8:45  am) 

BILUNG  CODE  3610-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  060297A] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Golden  Crab 
Committee  and  Advisory  Panel,  Spiny 
Lobster  Conunittee  and  Advisory  Panel, 
Habitat  and  Environmental  Protection 
Committee,  Calico  Scallop  Committee, 
Snapper  Grouf>er  Committee,  Controlled 
Access  Committee.  Mackerel 
Committee,  and  a  Council  session. 
DATES:  The  meetings  will  be  held  from 
June  16-20,  1997.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Pier  House  Resort,  One  Duval  Street, 
Key  West,  FL;  telephone:  (305)  296- 
4600. 

Council  address:  South  Adantic 
Fishery  Management  Council,  One 
Southpark  Circle.  Suite  306;  Charleston, 
SC  29407^699. 

FOR  FURTHER  MFOfMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan.buchanan@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

June  16,  1997,  1:00  p.m.  to  3:00 
p.m. — ^Joint  Golden  Crab  Committee  and 
Advisory  Panel 

The  committee  and  advisory  panel 
will  hear  reports  regarding  the  status  of 
Golden  Crab  Fishery  Management  Plan 
(FMP)  implementation  and  the  numbers 


n  4 
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of  permits  that  have  been  issued  and 
disapproved,  the  status  of  the  golden 
crab  resource,  and  a  report  on  golden 
crab  data  collection.  The  committee  and 
advisory  panel  will  discuss  potential 
need  for  framework  action  or  plan 
amendment  for  the  golden  crab  fishery. 

June  16,  1997,  3:Q0  p.m.  to  5:00 
p.m. — Joint  Spiny  Lobster  Committee 
and  Advisory  Panel 

The  committee  and  advisory  panel 
will  hear  reports  on  the  status  of  the 
Florida  trap  certificate  program  and  the 
status  of  the  spiny  lobster  resource,  and 
discuss  potential  need  for  framework 
action  or  plan  amendment. 

June  16. 1997,  6:00  p.m.  until  all 
business  is  complete — Atlantic  Coast 
Cooperative  Statistics  Program  Scoping 
Meeting  (ACCSP) 

As  a  partner  in  the  ACCSP,  the 
Council  will  hold  a  scoping  meeting  to 
solicit  public  input  on  ways  to  improve 
commercial  and  recreational  fisheries 
data  collection. 

June  17, 1997.  8:30  a.m.  to  12:00  noon 
— Habitat  and  Environmental  Protection 
Advisory  Panel 

The  committee  will  review  the 
timeframe  for  development  of  the 
Council  Habitat  Plan,  discuss  the 
national  habitat  workshop,  review  the 
Habitat  Advisory  Panel's 
recommendations,  and  review  the  draft 
Habitat  Plan  outhne. 

June  17. 1997.  1:30  p.m.  to  5:00 
p.m. — Calico  Scallop  Committee 

The  committee  will  meet  to  review 
previous  scoping  meeting  information, 
review  requests  for  management  action 
firom  industry,  discuss  a  preliminary 
options  paper,  and  develop  measures  to 
be  included  in  the  Calico  Scallop  FMP. 

June  18, 1997.  8:30  a.m.  to  10:30 
a.m. — Snapper  Grouper  Committee 

The  committee  will  meet  to  hear  a 
refMjrt  on  the  Red  Snapper  Assessment 
and  clarify  management  measures  in 
Amendment  9  to  the  Snapper  Grouper 
FMP  if  deemed  necessary. 

June  18, 1997, 10:30  a.m.  to  12:00 
noon — Controlled  Access  Committee 

The  committee  will  meet  to  clarify  the 
Council's  intent  for  NMFS  on  issues  that 
arise  in  the  interim  period  before 
implementation  of  Amendment  8  to  the 
Snapper  Grouper  FMP. 

June  18, 1997.  1:30  p.m.  to  5:00 
p.m. — Mackerel  Committee 

"The  committee  will  meet  to  hear  the 
status  of  Mackerel  Amendment  8  and 
framework  action,  review  the  Mackerel 
Amendment  9  options  paper,  and 
develop  South  Atlantic  Council 
management  measures  for  Amendment 
9  and  recommendations  for  Gulf 
Council  measures. 

June  19, 1997,  9:00  a.m.  to  5:00  p.m.— 
Council  Session 


The  full  Council  will  convene  to 
review  public  scoping  comments  on  the 
issue  of  sale  of  bag  limit  (recreational) 
caught  fish,  review  the  options  paper  on 
this  issue,  and  take  action  on  how  to 
proceed  with  this  issue;  hear  the 
Snapper  Grouper  Committee  Report  and 
clarify  management  measures  in 
Snapper  Grouper  Amendment  9  if 
neccessary;  hear  the  Controlled  Access 
Committee  report  and  clarify  the 
Council's  intent  for  NMFS  on  issues  that 
arise  in  the  interim  period  before 
implementation  of  Snapper  Grouper 
Amendment  8;  hear  the  Mackerel 
Committee  report  and  decide  on 
management  measures  to  include  in 
Mackerel  Amendment  9;  hear  the 
Golden  Crab  Committee  report  and 
decide  if  there  is  need  for  framework 
action  or  plan  amendment;  hear  the 
Spiny  Lobster  Committee  report  and 
decide  if  there  is  need  for  framework 
action  or  plan  amendment;  and  hear  the 
Calico  Scallop  Committee  report  before 
deciding  which  management  measures 
to  include  in  the  FMP. 

June  20, 1997,  8:30  a.m.  to  11:00 
a.m. — Council  Session 

The  full  Council  will  convene  to  hear 
the  Habitat  Committee  report,  receive  an 
update  on  Magnuson-Stevens  Act 
Implementation,  hear  a  status  report  on 
the  Atlantic  Coastal  Cooperative 
Statistics  Program,  hear  agency  and 
liaison  reports,  and  discuss  other 
business. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  June  9, 1997. 

Dated:  lune  2,  1997. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc.  97-14921  Filed  6-6-97;  8:45  ami 
BIUJNQ  cooc  3sie-a2-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  052797E1 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  a  scientific  research  permit  (P770 


#73)  and  an  request  to  modify  permit 
1010  (P503S). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  Coastal  Zone  and  Estuarine 
Studies  Division  has  applied  in  due 
form  for  a  scientific  research  permit  to 
take  listed  Snake  River  salmon,  and  that 
the  Idaho  Department  of  Fish  and  Game 
has  applied  in  due  form  for  a 
modification  to  Permit  1010. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  July  9, 
1997. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS.  1315  East-West  Hwy..  Room 
13307.  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500.  Portland.  OR  97232- 
4169  (503-230-5400). 

Written  comments,  or  requests  for  a 
public  hearing  on  either  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  NMFS 
Coastal  Zone  and  Estuarine  Studies 
Division  (P770  #73)  requests  a  five-year 
scientific  research  permit  under  the 
authority  of  the  Endangered  Species  Act 
of  1973 (ESA)  (16  U.S.C.  1531-1543) 
and  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227).  This  p^^mit  would  be  a 
continuation  of  work  covered  under 
Permit  852,  and  is  to  monitor  wild  smolt 
migrations  of  Snake  River  spring/ 
summer  chinook  salmon  [Oncorhynchus 
tshawytscha]  and  to  conduct  genetic 
analysis.  The  applicant  requests 
authorization  to  capture,  PIT-tag,  and 
release  up  to  30.000  wild  juveniles,  with 
450  indirect  mortalities,  per  year.  The 
applicant  also  wishes  to  lethally  take  up 
to  800  wild  juveniles  (80  from  each  of 
10  different  populations)  and  up  to  300 
(100  from  each  of  3  different 
populations)  listed  hatchery  juveniles 
per  year.  In  low  abundance  years,  lethal 
take  will  be  suspended,  and  replaced 
with  non-lethal  fin  clip  for  DNA 
analysis. 

Idaho  Department  of  Fish  and  Game 
(P503S)  requests  a  modification  to 
existing  permit  1010,  to  allow  the 
release  of  maturing  spring  chinook 
salmon  from  their  captive  rearing 
program. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  the  particular 
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application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Dated:  May  30,  1997. 
Nancy  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

|FR  Doc.  97-14919  Filed  6-6-97;  8:45  am) 

BILUNG  CODE  3S10-22-F 


DEPAqTVENT  OF  COMMFRCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  052397R 

Marine  Ma'nmals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  662-1345. 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Dene  Matkin,  Box  22,  Custavus, 
Alaska  99826,  has  been  issued  a  permit 
to  "take"  by  harassment,  humpback 
whales  {Megaptera  novaeangliae)  and 
killer  whales  [Orcinus  orca)  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Alaska 
Regional  Office,  NMFS,  NOAA,  709 
West  9th  Street,  Federal  Building, 
Juneau.  Alaska  99802  (907-586-7221). 
SUPPLEMENTARY  INFORMATION:  On  March 
20,  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  13368)  that  the 
above-named  applicant  had  submitted  a 
request  for  a  scientific  research  permit 
to  take  (inadvertently  harass)  up  to  400 
killer  whales  and  up  to  100  humpback 
whales  for  purposes  of  scientific 
research,  over  a  5-year  period.  The 
purpose  of  the  research  is  to  continue 
long-term,  year-round  photo- 
identification  work  in  Southeastern 
Alaska  to  define  the  population  size, 
structure  and  range  of  killer  whales,  and 
to  obtain  identification  of  photographs 
of  humpback  whales  opportunistically 


in  conjunction  with  the  killer  whale 
research.  The  requested  permit  has  been 
issued  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  May  30.  1997. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-14922  Filed  6-6-97;  8:45  am] 
BILUNG  CODE  361»-t»-F 


DEPART  MENT  OF  COMMERCE 

Public  Forurr  or  Cer^^  cs-e  Authorities 
and  Digital  S  gnaturts   E-fiancing 

Gloria  E  ec'cr  :  Commerce 

AGENCY:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  public  forum  and 

request  for  public  comments. 

SUMMARY:  The  Department  of  Commerce 
requests  public  comments  on  various 
aspects  of  the  public  key  infrastructure 
related  to  certificate  autiiorities  and 
digital  signatures.  This  request  for 
public  comment  will  enable  the 
Department,  and  other  Executive  Branch 
agencies,  to  benefit  from  the  expertise 
and  views  of  the  private  sector,  states, 
localities,  non-profits,  industry 
associations  and  other  national  and 
international  entities.  Specific  questions 
that  the  Department  seeks  public 
comments  on  are  listed  in 
"Supplementary  Information".  A 
"Public  Forum  on  Certificate 
Authorities  and  Digital  Signatures: 
Enhancing  Global  Electronic 
Commerce"  is  being  sponsored  by  the 
Department  on  this  topic.  The 
comments  received  by  the  Department 
will  aid  in  effectively  supporting 
Administration  initiatives  on  electronic 
commerce  issues. 

DATES:  The  "Public  Forum  on  Certificate 
Authorities  and  Digital  Signatvues: 
Enhancing  Global  Electronic 


Commerce"  will  be  held  on  July  24, 
1997,  from  8:00  a.m.  to  6:00  p.m. 

Advanced  registration  for  the  "Public 
Forum"  is  due  by  July  16,  1997. 

Written  comments  are  due  by  July  16, 
1997. 

Requests  to  participate  as  a  panelist  in 
the  "Public  Forum"  are  due  by  July  2, 
1997. 

ADDRESSES:  The  "Public  Forum  on 
Certificate  Authorities  and  Digital 
Signatures:  Enhancing  Global  Electronic 
Commerce"  will  take  place  at  the  Green 
Auditorium,  Administration  Building, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland. 

Written  comments  should  be  sent  to: 
Director,  Information  Technology 
Laboratory,  ATTN:  "Public  Forum  on 
Certificate  Authorities  and  Digital 
Signatures",  Technology  Building, 
Room  A231,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Electronic  comments  may  be  sent  to 
ECFORUM@NIST.GOV.  Electronic 
comments  should  be  in  ASCII,  MS  word 
or  WordPerfect  formats.  No  comments 
will  be  accepted  by  voice  phone  or  by 
fax. 

PUBUC  INFORMATION:  The  Department, 
based  on  comments  received  and 
expressions  of  interest,  will  organize  the 
Public  Forum  as  a  series  of  panels,  with 
short  presentations  and  then  a  period 
for  questions  from  the  audience.  Not  all 
issues  included  in  this  notice  may  be 
covered  in  the  public  forum,  and  the 
Department  may  organize  the  program 
along  lines  different  than  the  questions 
are  presented.  Members  of  the  public 
who  are  interested  in  serving  on  a  panel 
are  asked  to  contact  the  individual 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT  below.  Due  to  time  and 
physical  constraints,  and  in  order  to 
develop  an  effective  program,  not  all 
requests  can  be  honored. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Edward  Roback,  Information 
Technology  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Building  820.  Room  426,  Gaithersburg, 
MD  20899-0001.  (301)  975-3696. 

For  planning  purposes,  advanced 
registration  is  requested  by  July  16, 
1997.  To  register,  please  fax  your  name, 
postal  address,  telephone  and  e-mail 
address  to:  301-948-1233,  ATTN:  "July 
24  Public  Forum".  Space  permitting, 
registration  will  also  be  available  at  the 
door.  The  July  24th  meeting  is  open  to 
the  public.  There  is  no  registration  fee 
for  the  Public  Forum. 

SUPPLEMENTARY  INFORMATION:  The 

"Public  Forum"  on  Certificate 
Authorities  and  Digital  Signatures: 
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Enhancing  Global  Electronic 
Commerce"  will  be  held  on  July  24, 
1997  at  the  Green  Auditorium, 
Administration  Building,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD. 

Copies  of  written  submissions 
received  by  July  16, 1997,  will  be  made 
available  at  the  Public  Forum. 

Issues  for  Public  Comment  and  Themes 
of  the  Public  Forum 

The  emergence  of  a  public  key 
infrastructure,  and  the  demands  of 
global  electronic  commerce,  have 
generated  significant  private  sector  and 
governmental  efforts  to  develop  a 
reliable  system  of  certificate  authorities 
that  enable  use  of  trustworthy  digital 
signatures. 

The  Etepartment  of  Commerce,  and 
other  Executive  Branch  agencies,  seek 
public  comment  on  and  are  planning  a 
Public  Forum  that  encompasses  the 
following  issues.  By  seeking  comment 
from  the  varied  parties  and  interests, 
reflecting  the  many  initiatives  that  are 
underway,  the  Executive  Branch  will  be 
better  able  to  assess  emerging  initiatives 
on  digital  signatures  and  certificate 
authorities;  ensure  that  the  federal 
government's  PKI  activities  take 
advantage  of  the  latest  developments 
and  directions  in  the  private  sector;  and 
aid  federal  government  officials  and 
industry  representatives  participating  in 
domestic  and  international  fora  on  these 
issues. 

1.  State  government  initiatives 
through  "digital  signature  laws. "  Some 
two  dozen  states  have  passed  some  form 
of  "digital  signature  laws"  in  the  last 
two  years.  The  Department  encourages 
comments  from  relevant  state 
government  agencies  on  the  experiences 
and  issues  that  have  arisen  during  the 
process  of  implementing  these  laws, 
including  the  status  of  any  registration 
of  certificate  authorities.  Comments  that 
reflect  the  systematic  aspects  of  digital 
signature  laws  are  especially 
encouraged.  Comments  are  also 
encouraged  by  users  and  stakeholders  in 
the  systems  that  result  from  passage  of 
these  "digital  signature  laws." 

2.  The  evolving  legal  framework  of 
certificate  authorities  and  digital 
signatures.  A  number  of  private  sector 
efforts  are  underway  to  examine  and 
recommend  changes  to  the  legal  and 
regulatory  framework  that  could 
contribute  to  a  reliable  system  of 
certificate  authorities.  The  Department 
notes  the  efforts,  among  others,  of  the 
American  Bar  Association  ("Digital 
Signature  Guidelines")  and  the  National 
Commission  on  Uniform  State  Laws. 
The  Department  encourages  comments 


from  all  private  sector  efforts  which  are 
undertaking  efforts  in  this  area. 

3.  The  technology  and  business 
challenges  of  certificate  authorities  and 
digital  signatures.  In  response  to  user 
demands,  an  industry  of  certificate 
authorities  is  emerging.  The  Department 
seeks  comments  from  those  entities  that 
are  offering  services  and  technologies 
that  relate  to  issuing  certificates  and 
digital  signatures. 

4.  User  requirements  and 
expectations.  A  multitude  of  sectors  can 
be  expected  to  utilize  a  reliable  system 
of  certificate  authorities  and  digital 
signatures.  The  Department  seeks 
comments  from  any  and  all  sectors  that 
are  developing  performance 
requirements  and  user  expectations  in 
this  area.  Comments  are  encouraged 
from  non-profits  and  governmental 
entities,  as  well  as  for-profit  enterprises. 

5.  An  international  perspective.  A 
number  of  countries  and  international 
fora  are  examining  the  issues  of  a 
reliable  system  of  certificate  authorities 
and  use  of  digital  signatures.  The 
Department  notes  the  activities  of 
UNCITRAL,  the  OECD,  as  well  as  recent 
developments  in  Germany,  Japan,  the 
European  Union,  etc.  The  Department 
invites  comments  from  international 
representatives  on  the  issues  outlined  in 
this  notice  and  participation  in  the 
Public  Forum. 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  available  for 
insf)ection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6020,  Herbert  C.  Hoover 
Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  20230. 
The  Department  intends  to  publish  the 
proceedings  of  the  Public  Forum,  and 
all  public  comments,  as  soon  as  possible 
after  the  July  24th  meeting. 

Dated:  June  3. 1997. 
Mary  L.  Good, 

Under  Secretary  of  Commerce  for  Technology. 
|FR  Doc.  97-14991  Filed  5-6-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


Technology  Administration 

Notice  of  Public  Meeting  on  the 
Proposed  Experimental  Program  To 
Stimulate  Competitive  Technology 
(EPSCoT) 

AGENCY:  Technology  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Technology 
Administration  will  hold  an  open 
meeting  on  June  27, 1997  to  solicit  input 


on  the  proposed  Experimental  Program 
to  Stimulate  Competitive  Technology 
(EPSCoT)  ft-om  representatives  of  state 
and  local  government,  universities,  and 
the  private-  and  non-profit  sectors,  who 
are  involved  with  technology 
development,  diffusion, 
commercialization,  and  using 
technology  to  promote  economic 
growth.  The  purpose  of  the  meeting  is 
to  determine  what  activities  are 
currently  being  conducted  in  the  states 
to  foster  technology-based  economic 
growth  and  how  a  new  competitive, 
cost-shared  federal  grant  program  with 
the  mission  of  fostering  the 
development  of  indigenous  technology 
assets  in  states  that  are  traditionally 
under  represented  in  Federal  R&D 
funding  could  be  structured.  The 
following  states  would  currently  be 
eligible  to  participate  in  the  EPSCoT: 
Alabama.  Arkansas,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  and  Wyoming,  as  well  as  the 
Commonwealth  of  Puerto  Rico. 
DATES:  The  meeting  will  be  held  on 
Friday,  June  27, 1997  from  9:00  a.m. 
until  12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Crown  Plaza,  New 
Orleans,  Louisiana.  Individuals  wishing 
to  attend  the  meeting  should  contact 
Maureen  Wood,  Office  of  the  Under 
Secretary  for  Technology,  at  (202)  482- 
1091  by  close  of  business  June  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Balachandra,  Technology 
Administration,  U.S.  Department  of 
Commerce  at  (202)  482-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Technology  Administration  (TA)  is 
proposing  a  new,  competitive,  matching 
grant  program  called  the  Experimental 
Program  to  Stimulate  Competitive 
Technology  (EPSCoT)  to  foster  the 
development  of  indigenous  technology 
assets  in  states  that  traditionally  have 
been  under  represented  in  the 
distribution  of  Federal  R&D 
expenditures. 

Technology  is  the  engine  of  economic 
growth  and,  as  such,  its  development, 
deployment,  and  diffusion  are  critical  to 
U.S.  competitiveness.  Although  it  is 
often  said  that  nations  do  not  compete, 
companies  do,  it  is  apparent  that  sub- 
national  units — regions  within  states 
and  clusters  of  states — do  compete,  not 
simply  with  one  another,  but  also 
internationally.  This  is  because  in  a 
global  economy,  capital,  labor,  and 
technology  are  increasingly  mobile  and 
they  are  attracted  to  regions  with  the 
most  promising  opportunities.  To  this 
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end,  regional  policies  and 
infrastructures  play  a  large  role  in 
determining  both  where  companies 
locate  and  their  ability  to  be  competitive 
in  a  global  marketplace. 

Commerce  Department  research 
shows  that  firms  that  adopt  advanced 
technologies  create  more  jobs  at  higher 
wages  than  those  that  do  not. 
Furthermore,  regions  that  boast 
concentrations  of  high-tech  industries 
enjoy  high  grow^th  rates  and  standards  of 
living.  Regions  thus  compete  to  attract 
federal  research  facilities,  private 
investment,  and  skilled  labor.  Recent 
research  suggests  that  a  region's 
technological  infrastructure  is  among 
the  most  important  factors  that 
businesses  consider  when  making 
location  decisions.  Accordingly,  regions 
are  searching  for  strategies  to  attract  and 
retain  high-tech  firms  and  the  jobs  that 
they  bring.  These  strategies  may  involve 
building  on  existing  strengths  at 
research  universities,  providing 
extension  services  to  local  businesses, 
or  integrating  existing  business 
assistance  resources,  but  ultimately 
their  success  is  contingent  upon  an 
institutional  capacity  to  support 
technology-based  economic 
development. 

In  the  Federal  government's  efforts  to 
foster  competitiveness,  it  must  ensure 
that  all  regions  of  the  nation  develop  the 
necessary  infrastructure  to  support 
indigenous  technology  development. 
Most  less  populated  states,  whose 
manufacturers  tend  to  be  small-  and 
medium-sized,  are  at  a  competitive 
disadvantage  because  there  is  generally 
no  research  base  on  which  local 
businesses  can  build.  The  EPSCoT  seeks 
to  remedy  this  disadvantage. 

The  EPSCoT  seeks  to  build  on  the 
NSF's  successful  Experimental  Program 
to  Stimulate  Competitive  Research 
(EPSCoR)  which  was  established  in 
1979  to  stimulate  sustainable 
improvements  in  the  quahty  of  the 
academic  science  and  technology 
infrastructure  of  states  that  traditionally 
have  been  under  represented  in 
receiving  federal  R&D  funds.  Within 
these  states,  the  EPSCoR's  primary 
emphasis  is  on  improving  the 
competitive  performance  of  major 
research  universities.  By  focusing  on 
building  the  science  base  of  these 
regions,  primarily  in  universities,  the 
EPSCoR  has  successfully  strengthened 
the  research  capacity  of  universities  in 
these  states;  yet,  there  remains  a 
technology  "gap." 

Improving  the  competitive 
performance  of  universities,  which  is  an 
essential  component  of  a  successful 
technology-based  economy,  is  often  not 
sufficient  to  estabUsh  new  companies, 


develop  new  job  opportunities  or  raise 
the  standard  of  living. 

That  is  why  the  Department  of 
Commerce  proposes  to  create  an 
EPSCoT — the  technology  counterpart  to 
the  EPSCoR.  EPSCoT  would  help  to 
bridge  the  gap  between  university 
research  and  the  local  economy.  It 
would  develop  essential  economic 
development  tools  to  foster  regional 
technology-based  economic  growth.  The 
pro^m  would  stimulate  the 
development  of  indigenous 
technological  infrastructure  and 
institutional  capabilities  of  states 
through  a  variety  of  means,  including 
outreach  activities,  technology 
development  and  deployment, 
technology  transfer,  education  and 
training,  and  better  linking  universities, 
firms,  and  state  and  local  governments. 

Dated:  June  2. 1997. 
Gary  Bachulc, 

Deputy  Under  Secretary  for  Technology. 
[FR  Doc.  97-14990  Filed  6-fr-97;  8:45  am] 
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COMMtSSfON  or  PINE  ARTS 

The  Commission  of  Fine  Arts*  next 
meeting  is  scheduled  for  19  June  1997 
at  10:00  a.m.  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street,  NW, 
Washington,  DC  20001  to  discuss 
various  projects  aH^ecting  the 
appearance  of  Washington,  DC 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 

Dated  in  Washington.  D.C.,  2  June  1997. 
Charles  H.  Atherton, 
Secretary. 

(FR  Doc.  97-14932  Filed  6-6-97;  8:45  ami 
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COMWr^TEE  FOR  THE 

IM  P I  E  M  [  N  -  A  TION  OF  TEXTILE 

AGPcFMENTS 

Ac    :"-'■•       --oort  Limits  for  Certain 
Ccuor ,  Ma    M^.ae  Fiber,  Silk  Blend 
and  Other  ^  -jf  table  Fiber  Textile 
Products  Proauced  or  Manufactured  in 
Bangladesh 

June  3. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTAJ. 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  June  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Sp>ecialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultiu^l  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68241,  published  on 
December  27,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

lune  3. 1997. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
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Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20. 1996.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31,  1997. 

Effective  on  June  10, 1997.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twetve-month 
limit  ^ 

338/339         

1,344.461  dozen. 

341             

2,161,374  dozen. 

347/348 - 

641           

2,582.282  dozen. 
937,712  dozen. 

847 

358,966  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  97-14995  Filed  6-6-97;  8:45  am) 
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t  Of  Import  Limits  for  Certain 
•    A-oind  Man-Made  Rtjer 

e  -"  joucts  Produced  or 
ac' jred  in  Costa  Rica 


June  3. 1997. 

AGBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  AgreemenU 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263, 
published  on  December  17.  1996).  Also 
see  61  FR  69081.  published  on 
December  31, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  3. 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  bnt  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1997  and  extends  through 
December  31. 1997. 

Effective  on  June  10. 1997,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay  ^ 
Roimd  Agreement  on  Textiles  and  Clothing 
(ATC): 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  97-14992  Filed  6-6-97;  8:45  am] 
BILUNQ  CODE  3S10-OR-F 


EFFECTIVE  DATE:  June  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdjUStrnpf  ♦  o^  in  'mport  Limit  for 
Certain  M<j.   Mace  -  Der  Textile 
Products  Produced  or  Manufactured  in 
Korea 

June  3, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CFTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 


Category 

Adjusted  twetve-month 
limit' 

340^40 

342/642 

1 ,061 ,072  dozen. 
390,897  dozen. 

347/348        

1,788,141  dozen. 

443      

235.060  numbers. 

447 

13,473  dozen. 

Mhe  limits  have  not  been  adjusted  to  ac- 
count lor  any  imports  exported  after  Decemljer 
31,  1996. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


EFFECTIVE  DATE:  Jime  11,  1997. 

FOR  FURTHER  INF    RM.t    ON  CONTACT:  Ross 
Arnold,  International  Irade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPL£ML.''i;  AH'  iNFORMA  ^  'On 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Categories  619/ 
620  is  being  reduced  for  carryforward 
used  in  1996. 

A  description  of  the  textile  and 
appeirel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17. 1996).  Also 
see  61  FR  59087,  published  on 
November  20,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
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implementation  of  certain  of  their 

provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

.'•■■vte'ni'ats 
June  i,  1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  period  which  began  on 
January  1, 1997  and  extends  through 
December  31. 1997. 

Effective  on  June  11, 1997,  you  are  directed 
to  reduce  the  limit  for  Categories  619/620  to 
92,159,820  square  meters ' ,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.97-14994  Filed  6-6-97;  8:45  am) 

BUJJNG  CODE  3510-Ofl-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  'E >-'■••:,.£: 
AGREEMENTS 

AdjiJStment  of  impon  tsmits  for  Ce'taif 
Cotton.  Wool,  Man-Made  Fiber   S  'k 
Blend  and  Ottier  Vegetable  f^iix^r 
"i"extite  Products  Produced  c 
Marufactured  m  Sn  Lanka 

June  3,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

FFCFCTiVE  DATE:  June  11,  1997. 
fOH  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover, 
carryforward,  special  carryforward, 
allowance  for  handloomed  products  and 
recrediting  of  imused  carryforward  and 
special  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68246,  published  on 
December  27. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certais  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affvements. 

Commi!t«-  for  the  Implementation  of  Textile 

Agre»*nit'nt> 

June  3. 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Deal  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  June  11, 1997,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Gothing: 


'  Tke  limit  has  not  been  adjusted  to  account  for 
any  Imports  exported  after  December  31, 1996. 


Category 

Adjusted  twelve-nronth 

limit' 

237 

314 

331/631  _ 

348201  dozen. 
4,889,784  sqtiare  me- 
ters. 
3,413.769  dozen  pairs. 

Category 


333/633 
334/634 
335/835 
338/339 
340/640 
341/641 


342/642/842 

345/845 

350/650 

351/651  ...._ 

352/652 

359-C/659-C2 

360 

363 „... 

369-03 

369-S*  

434 

435 

440 

611  


Adjusted  twelve-monlh 


635 

638/639/838 

644 „ 

645/646  ...._. 

647/648 

840 


6,789  dozen. 

930,823  dozen. 

236,415  dozen. 

1,593,341  dozen. 

1 .582,463  dozen. 

2,408,975  dozen  of 
vytich  not  more  tt»n 
1,605,982  dozen 
shall  t>e  in  Category 
341  and  not  more 
than  1 ,605,982 
dozen  shall  be  in 
Category  641. 

783,189  dozen. 

156.107  dozen. 

134,871  dozen. 

373^15  dozen. 

1 ,366,230  dozen. 

1,077,651  kitograms. 

366,089  numbers. 

9,767,844  nun*ers. 

656,633  kilograms. 

658,118  kitograms. 

7,036  dozen. 

18,012  dozen. 

12,009  dozen. 

2.419,785  square  me- 
ters. 

507,896  dozen. 

969.631  dozen. 

326,622  numbers. 

141.375  dozen. 

1,218,930  dozen. 

213,976  dozen. 


^The  Umits  have  not  been  adjusted  to  ac- 
count kx  ar^  imports  exported  after  December 
31,  1996. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010.  6203.42.2090.  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
6103.43.2020, 


numbers        6103.23.0055 
6103.43.2025,    6103.49.2000, 


6104.63.1020,  6104.63.1030, 
6104  69.8014,  6114.30.3044, 
6203.43.2010,  6203.43.2090. 
6203.49.1090,  6204.63.1510. 
6210.10.9010,  6211JJ3.0010, 
and  621 1.43.0010. 

3  Category     369-D:     only     HTS 
6302.60.0010,  6302.91.0005 

6302.91.0045. 

'Category     369-S:     only     HTS 
6307.10.2005. 


610349.8038, 
6104.69.1000. 
6114.30.3064, 
6203.49.1010. 
6204.69.1010, 
6211.33.0017 


rHjmbers 
and 

number 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.97-14993  Filed  6-6-97:  8:45  am) 

BH.LMG  CODE  3S10-OR-r 


J14 


Federal  Register  /  Vol.  62,  No.  110  /  Monday,  Jimp  Q    iqq?  /  Nntirfis 


COMMOD  TY  FUTURES  TRADING 

rOMM^SS  ON 

o  J3 1        ■     -  ^  1 1  on  Collection 
=teqL     '-^  u  Submitted  to  Office  of 
Manaqe-ent  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Submission  of 
Information  #3038-0031,  Procurement 
Contracts. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0031, 
Procurement  Contracts,  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  (Pub. 
L.  104-13).  The  information  collected 
consists  of  procurement  activities 
relating  to  solicitations,  amendments  to 
solicitations,  requests  for  quotations, 
construction  contracts,  award  of 
contracts,  performance  bonds  and 
payment  information  for  individuals 
(vendors)  or  contractors  engaged  in 
providing  supplies  and  services. 

DATES:  Comments  must  be  received  on 
or  before  July  9.  1997. 

n  :\-^.t  5S:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  the  Desk  Officer.  CFTC,  Office  of 
Management  and  Budget,  Room  3228, 
NEOB.  Washington.  DC  20503,  (202) 
395-7340.  Copies  of  the  submission  are 
available  &om  the  Agency  Clearance 
Officer.  (202)  418-5160. 

Title:  Prooirement  Contracts. 

Control  Number:  3038-0031. 

Action:  Extension. 

Respondents:  Businesses  (including 
small  businesses). 

Estimated  Annual  Burden:  604  total 
hours. 


Esti- 

mated 

Est. 

num- 

Annual 

avg. 

Respondents 

ber  of 

re- 

hours. 

re- 

sponses 

per  re- 

spond- 

sponse 

ents 

Businesses 

151 

151 

4.0 

Issued  in  Washington,  DC  on  June  3, 1997. 
lean  A.  Webb, 

Secretary  to  the  Commission. 
|FR  Doc.  97-14891  Filed  6-^-97;  8:45  am] 
BiiaJNQ  COOe  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C0007] 

In  the  Matter  of  One  Price  Clothing 
Stores,  Inc.,  a  Corporation;  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

setdement  agreement  under  the 

Consumer  Product  Safety  Act 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  C.F.R.  §  1605.13(d). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
One  Price  Clothing  Stores,  Inc.,  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  June  23, 
1997.  , 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-C0OO7,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  N.  Tamoff,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301) 504-0626. 

SUPPI.EMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  June  4, 1997. 
Sadye  E.  Dmin, 

Secretary. 

Consumer  Product  Safety  Commission 

(CPSC  Docket  No.  97-C0007] 

In  the  Matter  of  One  Price  Clothing 
Stores,  Inc.  a  Corporation 

Settlement  Agreement 

1.  One  Price  Clothing  Stores,  Inc. 
(hereinafter,  "One  Price"  or 
"Respondent"),  a  corporation,  enters 
into  this  Settlement  Agreement 
(hereinafter,  "Agreement")  with  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  incorporated  herein.  This 
Agreement  and  Order  are  for  the  sole 
purpose  of  setUing  allegations  of  the 
staff  that  Respondent  knowingly  sold 


and  offered  for  sale,  in  commerce, 
certain  rayon  and  rayon/cotton  blend 
skirts  featuring  a  sheer  chiffon  layer  and 
sheer  rayon  scarves  that  failed  to 
comply  with  the  Standard  for  the 
Flammability  of  Clothing  Textiles 
(hereinafter,  "Clothing  Standard",  16 
CFR§1610. 

/.  The  Parties 

2.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  regulatory  agency  of  the 
United  States  Government  established 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
§2053. 

3.  Respondent  One  Price  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  principal  corporate  offices  at 
Highway  290 —  Commerce  Park,  1875 
East  Main  Street,  Dimcan,  South 
Carolina  29334. 

//.  Allegations  of  the  Staff 

A.  Rayon  and  Rayon/Cotton  Blend 
Skirts 

4.  Between  June  1994  and  August 

1994,  Respondent  sold  or  offered  for 
sale,  in  commerce,  9,800  style  0609 
rayon  skirts  and  8,400  style  1101  rayon/ 
cotton  blend  skirts  featuring  a  sheer 
chiffon  layer. 

5.  The  skirts  identified  in  paragraph  4 
above  are  subject  to  the  Clothing 
Standards,  16  CFR  §  1610,  issued  under 
section  4  of  the  Flammable  Fabrics  Act 
(FFA),  15  U.S.C.  §1193. 

6.  The  staff  tested  the  skirts  identified 
in  paragraph  4  above  for  compliance 
with  the  requirements  of  the  Clothing 
Standard.  See  16  CFR  §§  1610.3  and  .4. 
The  test  results  showed  that  the  skirts 
violated  the  requirements  of  the 
Clothing  Standard  and,  therefore,  were 
dangerously  flammable  and  unsuitable 
for  clothing  because  of  rapid  and 
intense  burning. 

7.  On  August  5,  1994,  the  staff 
informed  Respondent  that  the  skirts 
identified  in  paragraph  4  above  failed  to 
comply  with  the  Clothing  Standard  and 
requested  that  One  Price  review  its 
entire  product  line  for  other  potential 
violations. 

8.  Respondent  knowingly  sold  and 
offered  for  sale,  in  commerce,  the  skirts 
identified  in  paragraph  4  above,  in 
violation  of  section  3  of  the  FFA,  15 
U.S.C.  §  1192,  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section 
5(e)(1)  of  the  FFA,  15  U.S.C. 

§  1194(e)(1). 

B.  Rayon  Scarves 

9.  Between  February  1995  and  August 

1995,  Respondent  sold  or  offered  for 
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sale,  in  commerce,  6,000  style  3525 
sheer  rayon  scarves. 

10.  The  scarves  identified  in 
paragraph  9  above  are  subject  to  the 
Clothing  Standard,  16  C.F.R.  §  1610. 
issued  under  section  4  of  the  FFA,  15 
U.S.C.  §1193. 

11.  The  staff  tested  the  scarves 
identified  in  paragraph  9  above  for 
compliance  with  the  requirements  of  the 
Clothing  Standard.  The  test  results 
showed  that  the  scarves  violated  the 
requirements  of  the  Clothing  Standard, 
and,  therefore,  were  dangerously 
flammable  and  imsuitable  for  clothing 
because  of  rapid  and  intense  burning. 

12.  Respondent  knowingly  sold  and 
offered  for  sale,  in  commerce,  the 
scarves  identified  in  paragraph  9  above, 
in  violation  of  section  3  of  the  FFA,  15 
U.S.C.  §  1192,  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section 
5(e)(1)  of  the  FFA,  15  U.S.C. 

§  1194(e)(1). 

///.  Response  of  One  Price 

13.  One  Price  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  4 
through  12  above  that  it  knowingly  sold 
or  offered  for  sale,  in  commerce,  the 
skirts  and  scarves  identified  in 
paragraphs  4  and  9  above,  in  violation 
of  section  3  of  the  FFA,  15  U.S.C. 

§  1192.  One  Price  notes  that  it  knows  of 
no  claims  or  reports  of  any  injuries 
associated  with  the  skirts  and  scarves 
identified  in  paragraphs  4  and  9  above. 
Further,  One  Price  points  out  that  it 
took  immediate  action,  as  soon  as  the 
allegations  of  problems  with  these  items 
were  brought  to  its  attention. 

IV.  Agreement  of  the  Parties 

14.  The  Commission  has  jurisdiction 
over  this  matter  under  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
§§  2051  et  seq.,  the  Flammable  Fabrics 
Act  (FFA),  15  U.S.C.  §§  1191  etseq.,  and 
the  Federal  Trade  Commission  Act 
(FTCA),  15  U.S.C.  §§  41  et  seq. 

15.  This  Agreement  is  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Respondent 
or  a  determination  by  the  Commission 
that  Respondent  knowingly  violated  the 
FFA  or  the  Clothing  Standard.  This 
Agreement  becomes  effective  only  upon 
its  final  acceptance  by  the  Commission 
and  service  of  the  incorporated  Order 
upon  Respondent. 

16.  The  f)arties  agree  that  this 
Agreement  resolves  the  allegations  of 
the  staH' enumerated  in  Section  n  above, 
and  the  Commission  will  not  initiate 
any  other  criminal,  civil,  or 
administrative  action  against 
Respondent  for  those  alleged  violations, 
based  upon  information  currently 
known  to  the  staff. 


17.  Upon  final  acceptance  of  this 
Agreement  by  the  Commission  and 
issuance  of  the  Order,  Respondent 
knowingly,  voluntarily,  and  completely 
waives  any  rights  it  may  have  in  this 
matter  (1)  to  an  administrative  or 
judicial  hearing,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  FFA  as  alleged,  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law,  and  (5)  to  any 
claims  under  the  Equal  Access  to  Justice 
Act. 

18.  The  Commission  may  disclose  the 
terms  of  this  Agreement  and  Order  to 
the  public  consistent  with  Section  6(b) 
of  the  CPSA,  15  U.S.C.  §  2055(b). 

19.  Upon  provisional  acceptance  of 
this  Agreement  and  Order  by  the 
Commission,  this  Agreement  and  Order 
shall  be  placed  on  the  public  record  and 
shall  be  published  in  the  Federal 
Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
1605.13(d).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
this  Agreement  and  Order  within  15 
days,  this  Agreement  and  Order  shall  be 
deemed  finally  accepted  on  the  20th  day 
after  the  date  it  is  published  in  the 
Federal  Register,  in  accordance  with  16 
CFR  1605.13(e). 

20.  Upon  final  acceptance  by  the 
Commission  of  this  Agreement  and 
Order,  the  Commission  shall  issue  the 
attached  Order,  incorporated  herein  by 
reference.  This  Agreement  becomes 
effective  after  service  of  the 
incorporated  Order  upon  Respondent. 

21.  A  violation  of  the  attached  Order 
shall  subject  Respondent  to  appropriate 
legal  action. 

22.  This  Agreement  may  be  used  in 
interpreting  the  incorporated  Order. 
Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Agreement  may  not  be 
used  to  vary  or  contradict  its  terms. 

23.  The  provisions  of  this  Agreement 
and  Order  shall  apply  to  Respondent,  its 
successors  and  assigns,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  business  entity,  or 
through  any  agency,  device  or 
instrumentality. 

Dated:  May  6, 1997. 

By: 
Grant  H.  Gibson, 

Vice  President  and  General  Counsel.  One 
Price  Clothing  Stores.  Inc.,  Midway  290, 
Commerce  Park,  1875  East  Main  Street, 
Duncan.  SC  29334. 

Dated:  May  6, 1997. 
By: 

Howard  N.  Taraoff, 


Trial  Attorney,  Division  of  Admmistrative 

Litigation.  Office  of  Compliance. 

Eric  L  Stone, 

Acting  Director,  Division  of  Administrative 

Litigation.  Office  of  Compliance. 

David  Schmeltzer, 

Assistant  Executive  Director.  Office  of 

Compliance.  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
Respondent  One  Price  Clothing  Stores, 
Inc.  and  the  stafi^  of  the  Consumer 
Product  Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Respondent;  and 
it  appearing  that  the  Settlement 
Agreement  and  Order  is  in  the  public 
interest, 

/ 

It  is  Ordered  That  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted. 

U 

It  is  further  Ordered  That  Respondent 
pay  to  the  United  States  Treasury  a  civil 
penalty  of  FIFTY  THOUSAND 
DOLLARS  ($50,000)  within  twenty  (20) 
days  after  service  upon  Respondent  of 
the  Final  Order. 

in 

It  is  further  Ordered  That  for  a  period 
of  three  years  following  the  service 
upon  Respondent  of  the  Final  Order  in 
this  matter,  Respondent  notify  the 
Commission  within  30  days  following 
the  consummation  of  the  sale  of  a 
majority  of  its  stock  or  following  a 
change  in  any  of  its  corporate  officers 
responsible  for  compliance  with  the 
terms  of  this  Consent  Order  Agreement. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  4th  day  of  )une,  1997. 

By  order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[PR  Doc.  97-15006  Filed  6-6-97;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 

COMMUNITY  SERVICE 

Leam  and  Serve  America  National 
Clearinghouse 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of 


approximately  $1.5  million  over  three 
years  to  manage  a  Leam  and  Serve 
America  (LSA)  national  clearinghouse. 
The  Corporation  invites  applications  for 
a  cooperative  agreement  from 
organizations  that  will  make  use  of  the 
world  wide  web,  new  technological 
developments,  and  other  traditional 
methods  to  develop  and  implement 
plans  to  compile,  store,  market,  and 
disseminate  the  training  and  technical 
assistance  (T/TA)  resources  provided  by 
the  Corporation,  other  T/TA  providers, 
and  the  service-learning  Held. 
DATES:  Application  guidelines  will  be 
available  June  15,  1997.  Applications 
must  be  submitted  to  the  Corporation  no 
later  than  3:00  p.m.  (EST)  August  1, 
1997 

ADDRESSES:  Requests  for  applications 
should  be  submitted  to  Bonnie 
Martinez,  Attn:  Application  Request, 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Avenue,  NW,  Washington,  DC  20525. 
Applications  must  be  submitted  to  the 
Corporation  for  National  and 
Community  Service,  Box  CH.  1201  New 
York  Avenue,  Washington,  DC  20525. 
Applicants  are  requested  to  include 
three  copies  of  appUcations  to  facilitate 
the  review  process. 
FOR  FURT>«R  INFORMATION  CONTACT: 
Bonnie  Martinez  at  the  Corporation  for 
National  and  Community  Service, 
telephone  (202)  606-5000.  ext.135. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  Federal  government 
corporation  that  encourages  Americans 
of  all  ages  and  backgrounds  to  engage  in 
community-based  service.  This  service 
addresses  the  nation's  educational, 
public  safety,  environmental,  and  other 
human  needs  to  achieve  direct  and 
demonstrable  results.  In  supporting 
service  programs,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service. 

I.  Functions  of  the  Leam  and  Serve 
America  National  Gearinghouse 

(1)  Develop  and  implement  a  plan  for 
conducting  periodic  information  and 
technical  assistance  needs  assessments 
of  all  categories  of  LSA  grantees  and  the 
service-learning  field,  including 
assessing  the  availability  of  current 
resources  of  services  to  meet  those 
needs. 

(2)  Compile,  analyze,  and  disseminate 
service- learning  research  and  evaluation 
materials,  including  intergenerational 
service-learning  materials. 

(3)  Facilitate  communication  among 
entities  receiving  LSA  funds. 


(4)  Provide  information,  curriculum 
materials,  and  technical  assistance 
relating  to  the  planning  and  operation  of 
service-learning  programs  to  entities 
eligible  to  receive  grants  or  subgrants 
under  LSA. 

(5)  Provide  infonnation  regarding 
methods  to  make  service-learning 
programs  accessible  to  individuals  with 
disabilities. 

(6)  Gather,  analyze,  market,  and 
disseminate  information  on  successful 
service-learning  and  intergenerational 
service- learning  programs,  components 
of  these  successful  programs,  innovative 
youth  leadership  skills  curricula  related 
to  service-learning,  and  service-learning 
projects. 

(7)  Coordinate  the  activities  of  the 
clearinghouse  with  appropriate  entities 
to  avoid  duplication  of  effort. 

(8)  Create  and  maintain  a  service- 
learning  archive,  including  materials 
developed  by  past  and  present  LSA 
grantees  and  subcrantees. 

(9)  Gather,  analyze,  and  disseminate 
information  about  LSA  grantee  and 
subgrantee  programs  and  participants. 

(10)  Develop  and  implement  an 
outreach  and  marketing  plan  to  promote 
the  services  and  resources  of  the 
clearinghouse. 

(11)  Carry  out  such  other  activities  as 
the  Chief  Executive  Officer  of  the 
Corporation  determines  to  be 
appropriate. 

II.  Amount  and  Duration  of  Funding 

The  first  year's  award  will  total 
approximately  $500,000.  The 
cooperative  agreement  may  be  renewed 
each  year  for  up  to  three  years  based  on 
performance,  need,  and  the  availability 
of  funds. 

lU.  Eligibility 

Public  or  private  nonprofit 
organizations  that  have  extensive 
experience  with  service- learning, 
including  use  of  aduh  volunteers  to 
foster  service-learning,  are  eligible  to 
apply.  Organizations  with  prior 
clearinghouse  experience  are  preferred. 

rv.  Applications 

The  Corporation  will  enter  into  only 
one  cooperative  agreement  in  this  area. 
Based  on  previous  clearinghouse 
competitions  and  the  Corporation's 
estimate  of  the  number  of  eligible 
applicants,  the  Corporation  expects 
fewer  than  ten  applications  to  be 
submitted. 

Dated;  June  3,  1997. 
Barry  W.  Stevens. 

Acting  General  Counsel.  Corporation  for 
National  and  Community  Service. 
jFR  Doc.  97-14924  Filed  6-&-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

[CFDA  No.:  84.033] 

Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  that  participate  in  the 
Federal  Work-Study  (FWS)  Program  to 
submit  the  Campus-Based  Reallocation 
Form  (ED  Form  E40-4P). 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  that 
participated  in  the  FWS  Program  for  the 
1996-97  award  year  (July  1,  1996 
through  June  30, 1997)  to  submit  a 
Campus-Based  Reallocation  Form  to 
request  supplemental  FWS  funds  for  the 
1997-98  award  year  (July  1,  1997 
through  June  30,  1998).  "The  information 
collected  is  used  to  determine  whether 
an  institution  is  eligible  to  receive 
supplemental  FWS  funds  for  the  1997- 
98  award  year. 

DATES:  Closing  Date  for  Submitting  a 
Campus-Based  Reallocation  Form.  If  an 
institution  that  participated  in  the  FWS 
Program  for  the  1996-97  award  year 
wants  to  ensure  that  it  will  be 
considered  for  supplemental  FWS  funds 
for  the  1997-98  award  year,  the 
institution  must  submit  the  Campus- 
Based  Reallocation  Form  by  July  11, 
1997.  The  Department  will  not  accept  a 
form  submitted  by  facsimile 
transmission. 

ADDRESSES:  Campus-Based  Reallocation 
Form  Delivered  by  Mail.  The  Campus- 
Based  Reallocation  Form  delivered  by 
mail  must  be  addressed  to  Mr.  Milton 
Thomas.  Jr.,  Institutional  Financial 
Management  Division.  U.  S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  D.C.  20026-0781.  An 
applicant  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark:  (2)  a  legible  mail  receipt  with 
the  date  of  the  mailing  stamped  by  the 
U.S.  Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  a  Campus-Based  Reallocation  Form 
is  sent  through  the  U.S.  Postal  Service, 
the  Secretary  does  not  accept  either  of 
the  following  as  proof  of  mailing:  (1)  a 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 


UMI 
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institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

Campus-Based  Reallocation  Form 
Delivered  by  Hand.  A  Campus-Based 
Reallocation  Form  delivered  by  hand 
must  be  taken  to  Mr.  Milton  Thomas.  Jr., 
Campus-Based  Financial  Operations 
Branch,  Institutional  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education,  Room  4714. 
Regional  Office  Building  3,  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  Hand- 
delivered  Reallocation  Forms  will  be 
accepted  between  8:00  a.m.  and  4:30 
p.m.  (Eastern  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  A  Campus-Based  Reallocation 
Form  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date 
SvPPiEMENTsnv    NPC=!MATION:  The 

uepditiiieiii  wui  reaiiucate  unexpended 
FWS  Federal  funds  from  the  1996-97 
award  year  as  supplemental  allocations 
for  the  1997-98  award  year  under  the 
FWS  Program.  Supplemental  allocations 
will  be  issued  this  Fall  in  accordance 
with  the  reallocation  procedures 
contained  in  the  Higher  Education  Act 
of  1965,  as  amended  (HEA).  Under 
section  442(e)  of  the  HEA,  unexpended 
FWS  funds  returned  to  the  Secretary 
must  be  reallocated  to  eligible 
institutions  that  used  at  least  10  percen 
of  the  total  FWS  Federal  funds  granted 
to  the  institution  to  compensate 
students  employed  in  conununity 
services.  Because  reallocated  FWS  funds 
will  be  distributed  on  the  basis  of  fair 
share  shortfall  criteria,  institutions  must 
also  have  a  fair  share  shortfall  to  receive 
these  funds.  Institutions  must  use  all  the 
reallocated  FWS  Federal  funds  to 
compensate  students  employed  in 
commiuiity  services.  To  ensure 
consideration  for  supplemental  FWS 
Federal  funds  for  the  1997-98  award 
year,  an  institution  must  submit  the 
Campus-Based  Reallocation  Form  by 
luly  11,1997. 

\i)p!itablp  Rpcii'rftiiiiis 

1  ne  louowmg  regulations  apply  to  the 
Federal  Work-Study  Program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(3)  Institutional  Eligibility  under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(5)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 


Govemmentwide  Requirements  for 
E)rug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  8P 

FOR  FURTHER  INPO«Ma  nON  CONTACT:  For 
technical  assistance  concerning  the 
Campus-Based  Reallocation  Form  or 
other  operational  procedures  of  the 
campus-based  programs,  contact  Mr. 
Milton  Thomas,  Jr.,  Institutional 
Financial  Management  Division,  U.S. 
Department  of  Education,  P.O.  Box 
23781,  Washington,  D.C.  20026-0781. 
Telephone  (202)  708-9756.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRSJ  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(Authority:  42  U.S.C.  2752) 

Dated:  June  3, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  97-14975  Filed  6-6-97;  8:45  am) 
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DtPiB'^iMES'^  OF  ENERGY 

Feoera   tie^qv.  Regulatory 
Comm^ss;.or■ 

[Docket  No.  CP97-651-000] 

"NR  Pioenne  Company;  Notice  of 

''eQucs'  li^der  Blanket  ^'-.I'M'^^yatSon 

June  J.  lay/. 

Take  notice  that  on  May  29, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  a  request  with  the 
Commission  in  Docket  No.  CP97-551- 
000,  pursuant  to  Sections  157.205,  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  install  and 
operate  an  orifice  meter  in  Shawano 
County,  Wisconsin  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82^80-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  install  and  operate 
a  2-inch  orifice  meter,  to  accommodate 
increasing  residential  demand,  at  its 
existing  Cecil  Meter  Station.  The  total 
cost  of  the  proposed  facility  is 
approximately  $22,300. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  97-14917  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dociwt  No.  OA97-S92-000] 

Baltimore  Gas  &  Electric  Company; 
Notice  of  Filing 

June  3. 1997. 

Take  notice  that  on  May  12,  1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  BG&E's 
Procedures  Implementing  Order  No. 
889-A  Standards  of  conduct  and  a 
sample  Affirmation  Statement  to  be 
signed  by  all  BG&E  employees  affected 
by  those  Standards  of  Conduct. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
(PR  Doc.  97-14911  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER97-2961-000] 

Duquesne  Light  Company;  Notice  of 
Filing 

June  3. 1997. 

Take  notice  that  on  May  15, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  May  7, 1997 
with  Virginia  Power  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Virginia  Power 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  May  7, 1997 
for  the  Service  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20406,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  16,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protesting  parties  to  the  proceeding. 
Any  party  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 

(PR  Doc.  97-14969  Filed  6-6-97;  8:45  ami 
WKUmO  COM-«717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2865-000] 

Entergy  Power  Marketing  Corp.;  Notice 
of  Filing 

June  .1. 1997. 

•     Take  notice  ihat  on  May  21, 1997, 
Entergy-Power  Marketing  Corp. 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  May  6. 1997  filing  in 
the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  notices  or 


protests  should  be  filed  on  or  before 
June  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-14914  Piled  6-6-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3057-000] 

Florida  Power  Corporation;  Notice  of 
Filing 

June  3. 1997. 

Take  notice  that  on  May  20,  1997, 
Florida  Power  Corporation  tendered  for 
filing  an  amendment  to  its  open  access 
transmission  tariff  that  provides  for 
Network  Contract  Demand 
Transmission  Service  in  addition  to  the 
transmission  services  offered  in 
compliance  with  Order  No.  888.  Florida 
Power  requests  that  the  Commission 
allow  the  amendment  to  the  tariff  to 
become  effective  on  June  20, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ceshell, 
Secretary. 

(PR  Doc.  97-14909  Piled  6-6-97;  8:45  am) 
BiLLMa  coot  (Tir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-590-000] 

Idaho  Power  Company;  Notice  of  Filing 

June  3, 1997. 

Take  notice  that  on  May  12, 1997. 
Idaho  Power  Company  (IPCo)  tendered 
for  filing  revisions  to  its  Standards  of 
Conduct  Procedure  with  respect  to 
implementation  of  Final  Order  No.  889. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  motions  or  protests 
should  be  filed  on  or  before  June  16. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  submittal  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|PR  Doc.  97-14910  Piled  6-«-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-800-000] 

Montaup  Electric  Company;  Notice  of 
Filing 

June  3. 1997. 

Take  notice  that  on  May  8. 1997. 
Montaup  Electric  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  notices  or  protests 
should  be  filed  on  or  before  June  13, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  if  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-14913  Filed  6-6-97;  8:45  am) 
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pany;  Notice  of 


Junes,  1997. 

Take  notice  that  on  May  21, 1997, 
Nevada  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  notices  or 
protests  should  be  filed  on  or  before 
June  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-14915  Filed  6-6-97;  8:45  ami 
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No'lieast  ut^'ities  Service  Company; 

N  ;t!(e  of  P^i'na 

]une3.  1997. 

Take  notice  that  on  April  30, 1997, 
Northeast  Utilities  Service  Company 
tendered  for  filing  copies  of  its  activity 
reptwl  for  the  quarter  ending  March  31, 
199^,1 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  notices  or 
protests  should  be  filed  on  or  before 
June  13, 1997.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  97-14912  Filed  6-6-97;  8:45  am) 

Ba.UNG  CODE  e712-«1-M 


DrPM -MP  NT  OF  ENERGY 

Fecierai  tnergy  --iegylatory 
Commission 

[Docket  No.  CP97-652-000] 

H'  'vwe^'  p  pe  ne  Corporation;  Notice 

0<  deques?  unoer  B'anket 

June  3, 1997. 

Take  notice  that  on  May  29, 1997, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  docket  No. 
CP97-552-000  a  request  pursuant  to 
Sections  157.205, 157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.216,  157.211)  for  authorization  to 
upgrade  its  North  Powder  Meter  Station 
in  Union  County,  Oregon  by  abandoning 
certain  existing  facilities  and 
constructing  and  operating  upgraded 
replacement  facilities  under  Northwest's 
blanket  certificate  issued  in  docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
North  Powder  Meter  Station  by 
removing  the  existing  2-inch  Roots  IM- 
900  rotary  meter  and  appurtenances  and  , 
installing  a  new  2-inch  Roots  2M-900 
rotary  meter  and  appurtenances.  As  a 
result  of  this  proposed  upgrade  the 
maximum  design  capacity  of  the  meter 
station  will  increase  from  approximately 
187  Dth  per  day  at  150  psig  to 
approximately  350  EHh  per  day  at  150 
psig,  as  limited  by  the  existing 
regulators.  Northwest  states  that  this 
meter  station  upgrade  is  necessary  to 
accommodate  a  request  by  The 
Washington  Water  Power  Company 
(Water  Power)  for  increased  delivery 


point  capacity  at  this  point  for  service 
under  existing  firm  transportation 
agreements. 

Northwest  states  that  the  total  cost  of 
the  meter  station  upgrade  is  estimated  to 
be  approximately  $11,196  which  will  be 
reimbursed  by  Water  Power. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  profKJsed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natiu^  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-14916  Filed  6-6-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3055-000] 

Pennsylvania  Power  &  Light  Company; 
Notice  of  Filing 

June  3, 1997. 

Take  notice  that  on  May  23, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  petitioned  the  Commission  for 
acceptance  of  PP&L's  FERC  Electric 
Tariff  Original  Volume  No.  5  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-14908  Filed  &-6-97;  8:45  am) 
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MFNT  OF  ENERGY 


^•M.ieral  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2956-000] 

Cinergy  Services,  Inc.;  Electric  Rate 
and  Corporate  Regulation  Filings 

June  2. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Seryices,  Inc. 

(Docket  No.  ER97-2956-000J 
Take  notice  that  on  May  14,  1997, 

Cinergy  Services,  Inc.  (Cinergy), 

tendered  for  filing  a  service  agreement 

under  Cinergy's  Power  Sales  Standard 

Tariff  (the  Tariff)  entered  into  between 

Cinergy  and  MP  Energy,  Inc. 
Cinergy  and  MP  Energy.  Inc.  are 

requesting  an  effective  date  of  May  13, 

1997. 
Comment  date:  June  16,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER97-2957-0001 

Take  notice  that  on  May  14,  1997,  The 
Cleveland  Electric  Illuminating 
Company  (CEI),  filed  an  Addendum  No. 
1  to  the  Electric  Power  Service 
Agreement  between  CEI  and  Enron 
Power  Marketing,  Inc. 

Comment  date:  June  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER97-2958-O00J 

Take  notice  that  on  May  14,  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  and  Ohio  Edison  Company 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  This  Service  Agreement  will 
enable  the  parties  to  obtain  Non-Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  June  16.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Central  Louisiana  Electric  Company, 
Inc. 

[Docket  No.  ER97-296O-000I 

Take  notice  that  on  May  14, 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  an 
Amended  Appendix  B  to  the  Electric 
Service  Interconnection  Agreement 
between  CLECO  and  Louisiana  Energy 
and  Power  Authority  (EEPA)  for  a 
reduction  in  designated  firm 
transmission  service  provided  under 
Service  Schedule  FTS  in  the  Agreement. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  LEPA. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Texas  Utilities  Electric  Company 

[Docket  No.  ER97-2962-000I 

Take  notice  that,  on  May  15, 1997, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  two 
executed  transmission  service 
agreements  (TSA's)  with  Minnesota 
Power  &  Light  Company  and  Southern 
Energy,  Inc.  for  certain  Economy  Energy 
Transmission  Service  transactions 
under  TU  Electric's  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
two  TSA's.  Accordingly,  TU  Electric 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Minnesota  Power  &  Light 
Company  and  Southern  Energy,  Inc.  as 
well  as  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tenaska  Po%ver  Service  Company 

[Docket  No.  ER97-2966-0001 

Take  notice  that  on  May  14, 1997. 
Tenaska  Power  Services  Company, 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
^  Systems  Power  Pool  (WSPP)  indicating 
that  Tenaska  Power  Services  Company 
had  completed  all  the  steps  for  pool 
membership.  Tenaska  Power  Services 
Company  requests  that  the  Commission 
amend  the  WSPP  Agreement  to  include 
it  as  a  member. 

Tenaska  Power  Services  Company 
requests  an  effective  date  of  May  15. 
1997.  for  the  proposed  amendment. 
Accordingly,  Tenaska  Power  Services 
Company  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 


Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atmos  Energy  Services,  Inc. 

[Docket  No.  ER97-2967-000J 
Take  notice  that  on  May  14, 1997. 

Atmos  Energy  Services,  Inc.  tendered 

for  filing  a  notice  of  cancellation  of 

Atmos  Energy  Services,  Inc's  FERC 

Electric  Rate  Schedule  No.  1. 
Comment  date:  June  16, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-2969-0001 

Take  Notice  that  on  May  15, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
April  9, 1997  with  North  Carolina 
Electric  Membership  Corporation 
(NCEMC)  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  NCEMC  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
May  15. 1997.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NCEMC  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER97-2971-0001 

Take  notice  that  on  May  15, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  102,  an  agreement  to  provide 
transmission  service  for  the  New  York 
Power  Authority  (the  Authority).  The 
Supplement  provides  for  an  increase  in 
the  annual  revenues  under  the  Rate 
Schedules  of  $10,652.32.  Con  Edison 
has  requested  that  the  increase  take 
effect  on  July  1, 1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edistm  Company  of 
New  York,  Inc. 

[Docket  No.  ER97-2972-0001 

Take  notice  that  on  May  15, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
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filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  117.  an  agreement  to  provide 
transmission  and  interconnection 
service  to  Long  Island  Lighting 
Company  (LILCO).  The  Supplement 
provides  for  an  increase  in  annual 
revenues  under  the  Rate  Schedule  of 
$139,814.60.  Con  Edison  has  requested 
that  this  increase  take  effect  on  July  1, 
1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  June  16,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER97-2973-0001 

Take  notice  that  on  May  15, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  FERC  No.  94  for  transmission 
service  for  the  Long  Island  Lighting 
Company  ("LILCO").  The  Rate  Schedule 
provides  for  transmission  of  power  and 
energy  from  the  New  York  Power 
Authority's  Blenheim-Gilboa  station. 
The  Supplement  provides  for  an 
increase  in  annual  revenues  under  the 
Rate  Schedule  of  $46,902.50.  Con 
Edison  has  requested  that  this  increase 
take  efiiect  on  July  1, 1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
ULCO. 

Comment  date:  June  16. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER97-2974-000I 

Take  notice  that  on  May  15,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  78,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  annual  revenues 
under  the  Rate  Schedule  of  $4,688.20. 
Con  Edison  has  requested  that  the 
increase  take  effect  on  July  1, 1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER97-2975-0001 

Take  notice  that  on  May  15, 1997. 
Consolidated  Edison  Company  of  New 


York.  Inc.  (Con  Edison),  tendered  for 
fihng  a  Supplement  to  its  Rate  Schedule 
FERC  No.  60.  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  annual  revenues 
under  the  Rate  Schedule  of  $27,912.32. 
Con  Edison  has  requested  that  the 
increase  take  effect  on  July  1, 1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER97-297&-O001 

Take  notice  that  on  May  15,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  60.  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  annual  revenues 
under  the  Rate  Schedule  of  $27,912.32. 
Con  Edison  has  requested  that  the 
increase  take  effect  on  July  1, 1997.  Con 
Edison  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  June  16,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER97-2978-O001 

Take  notice  that  on  May  15. 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2.  a  service 
agreement  for  The  Power  Company  of 
America.  L.P.  to  purchase  electric 
capacity  and  energy  pursuant  to  the 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  The 
Power  Company  of  America.  L.P. 

Comment  date:  June  16. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Union  Electric  Company 

(Docket  No.  ER97-2979-O001 

Take  notice  that  on  May  15, 1997. 
Union  Electric  Company  (UE),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  with  UE.  the 
transmission  customer,  for  Non-Firm 
Point-to-Point  Transmission  Service.  UE 
asserts  that  the  purpose  of  the 
Agreement  is  for  UE  when  it  takes 


transmission  service  for  itself  in 
accordance  with  FERC  regulations,  and 
pursuant  to  its  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Commonwealth  Electric  Company; 
Boston  Edison  Company;  Montaup 
Electric  Company 

[Docket  No.  ER97-298O-0001 

Take  notice  that  on  May  14, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  investments,  and  carrying 
charges  including  local  tax  rates,  for  the 
twelve-month  period  ending  December 
31,  1995.  Commonwealth  states  that  this 
supplemental  data  is  submitted 
pursuant  to  a  letter  in  Docket  No.  E- 
7981  dated  April  26,  1973  accepting  for 
filing  Commonwealth's  Rate  Schedule 
FERC  No.  21,  Boston  Edison  Company's 
Rate  Schedule  FERC  No.  67,  and 
Montaup  Electric  Company's  Rate 
Schedule  No.  27. 

Commonwealth  states  that  these  rate 
schedules  have  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  through  1994. 

Copies  of  said  filing  have  been  served 
upon  Boston  Edison  Company.  Montaup 
Electric  Company,  New  England  Power 
Company  and  the  Massachusetts 
Department  of  PubUc  Utilities. 

Comment  date.  Jime  16.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Company  (^ 
Colorado 

(Docket  No.  ER97-2981-000I 

Take  notice  that  on  May  15, 1997, 
Public  Service  Company  of  Colorado, 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Transmission  Service 
between  Public  Service  Company  of 
Colorado  and  Arizona  Public  Service 
Company.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  provide  Non- 
Firm  Transmission  Service  in 
accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  that  this  filing  be  made 
effective  May  1,  1997. 

Comment  date:  June  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ohio  Edison  Company: 
Pennsylvania  Power  Company 

[Docket  No.  ER97-2982-0001 

Take  notice  that  on  May  15. 1997, 
Ohio  Edison  Company  tendered  for 
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filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  w^ith  Virginia 
Electric  and  Power  Company  under 
Ohio  Edison's  Power  Sales  Tariff.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  June  16,  1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  UNITIL  Power  Corp. 

(Docket  No.  ER97-2983-0001 

Take  notice  that  on  May  15, 1997, 
UNITIL  Power  Corp.,  tendered  for  filing 
pursuant  to  Schedule  11  Section  H  of 
Supplement  No.  1  to  Rate  Schedule 
FERC  Number  1,  the  UNITIL  System 
Agreement,  the  following  material: 

1.  Statement  of  all  sales  and  billing 
transactions  for  the  period  January  1, 
1996  through  December  31,  1996,  along 
with  the  actual  costs  incurred  by 
UNITIL  Power  Corp.  by  FERC  account. 

2.  UNITIL  Power  Corp.  rates  billed 
from  January  1,  1996  to  December  31, 
1996  and  supporting  rate  development. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Victory  Garden  Phase  IV 
Partnership 

(Docket  No.  QF9O-43-O021 

On  May  14, 1997,  Victory  Garden 
Phase  rv  Partnership  (Applicant)  of  P.O. 
Box  1910, 13000  Jameson  Road, 
Tehachapi,  California  93561  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
facility  is  a  22  MW,  wind-powered 
small  power  production  facility  located 
in  the  Tehachapi  Mountains,  Kern 
County,  California.  The  Commission 
previously  certified  the  facility  as  a 
small  power  production  facility,  Zond 
Victory  Garden  Phase  IV  Development 
Corporation.  57  FERC  162,018  (1991).  A 
notice  of  self-certification  was  filed  on 
December  13,  1989.  The  instant 
application  for  recertification  is 
requested  to  assure  that  the  facility  will 
remain  a  qualifying  facility  following  a 
change  in  ownership  of  Zond  Victory 
Garden  Phase  IV  Development 
Corporation,  one  of  the  general  partners 
in  Applicant. 

Comment  date:  Fifteen  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 


22.  Sky  River  Partnership 

(Docket  No.  QF91-59-O031 

On  May  14, 1997,  Sky  River 
Partnership  (Applicant)  of  P.O.  Box 
1910, 13000  Jameson  Road,  Tehachapi, 
California  93561,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  77.5  MW,  wind-powered 
small  power  production  facility  located 
in  the  Tehachapi  Mountains,  Kern 
County.  California.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  small  power  production 
facility  in  Zond  Sky  River  Development 
Corporation  and  ESI  Sky  River  Limited 
Partnership.  57  FERC  1 62,019  (1991).  A 
notice  of  self-recertification  was  filed  on 
December  30, 1991.  The  facility  was 
recertified  in  Sky  River  Partnership.  59 
FERC  1 62,057  (1992).  According  to  the 
application,  the  instant  recertification  is 
requested  to  assure  that  the  facility  will 
remain  a  qualifying  facility  following  a 
change  in  the  ownership  of  Zond  Sky 
River  Development  Corp.,  one  of  the 
Applicant's  general  partners. 

Comment  date:  Firteen  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

23.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER97-2959-0001 

Take  notice  that  on  May  14, 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  an 
Amended  Appendix  B  to  the  Electric 
Service  Interconnection  Agreement 
between  CLECO  and  City  of  Lafayette, 
Louisiana  for  a  reduction  in  designated 
firm  transmission  service  provided 
under  Service  Schedule  FTS  in  the 
Agreement. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  the  City  of  Lafayette, 
Louisiana. 

Comment  date:  June  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-14907  Filed  6-&-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER97-2935-O00,  et  al.] 

New  York  State  Electric  &  Gas 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  30, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-2935-0001 

Take  notice  that  on  May  14, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  Part 
35,  service  agreements  under  which 
NYSEG  will  provide  capacity  and/or 
energy  to  Aquila  Power  Corporation 
(Aquila),  CPS  Utilities  (CPS),  Delmarva 
Power  &  Light  Company  (Delmarva), 
Illinois  Power  Corporation  (Illinois), 
Long  Sault,  Inc.  (Long  Sault),  Maine 
Public  Service  Company  (MPS), 
NIPSCO  Energy  Services,  Inc.  (NIPSCO) 
North  American  Energy  Conservation, 
Inc.  (North  American),  Northern  Indiana 
Public  Service  (Northern  Indiana),  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company,  collectively  the  Ohio 
Edison  System  (OE),  Rochester  Gas  and 
Electric  Corporation  (Rochester), 
Tractebel  Energy  Marketing,  Inc. 
(Tractebel),  Southern  Energy  Trading 
and  Marketing,  Inc.  (Southern),  Citizens 
Lehman  Power  Sales  (Citizens),  and 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.,  collectively  the 
Cinergy  Operating  Companies  (Cinergy) 
in  accordance  with  NYSEG's  market- 
based  power  sales  tariff. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
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agreements  with  Aquila.  CPS,  Delmarva, 
Illinois,  Long  Sault,  MPS,  NIPSCO, 
North  Americjin,  Northern  Indiana,  OE, 
Rochester,  Tractebel,  Southern,  Citizens, 
and  Cinergy  become  effective  as  of  May 
15, 1997,  and  that  the  Service 
Agreements  with  Southern,  Citizens, 
and  Cinergy  become  effective  as  of  April 
30, 1997. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Aquila,  CPS,  Delmarva, 
Illinois,  Long  Sault,  MPS,  NIPSCO, 
North  American,  Northern  Indiana,  OE, 
Rochester,  Tractebel,  Southern,  Citizens, 
and  Cinergy. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-2937-0001 

Take  notice  that  on  May  12. 1997, 
Central  Illinois  Public  Service  Company 
(dPS),  submitted  a  Service  Agreement, 
dated  May  2, 1997,  establishing 
Wisconsin  Public  Service  Corporation 
as  a  customer  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of  May 
2, 1997  for  the  service  agreement  and 
the  revised  Index  of  Customers. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Wisconsin  Public  Service  Corporation 
and  the  Illinois  Commerce  Commission. 

Comment  date:  June  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

(Docket  No.  ER97-2938-OOOI 

Take  notice  that  on  May  13, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Air  Products  and  Chemicals,  Inc.  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1, 1997. 

Comment  date:]\ine  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Vallev  Electric  Coq>oration 

Ind !  a  n  i  •  K  f-  n  t  u  f  ky  Electric  Corporation 

(Docket  No.  ER97-2939-000) 

Take  notice  that  on  May  13, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 


Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  May  9, 
1997  (the  Service  Agreement)  between 
PacifiCorp  Power  Marketing,  Inc.  (PPMI) 
and  OVEC.  OVEC  proposes  an  effective 
date  of  May  9, 1997  and  requests  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 
The  Service  Agreement  provides  for 
non-firm  transmission  service  by  OVEC 
to  PPMI. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  was  served  upon 
PPMI. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER97-2940-0001 

Take  notice  that  on  May  13, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  estabUshing  Wisconsin  Power 
and  Light  Company  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WPftL  requests  an  effective  date  of 
April  13, 1997,  and;  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-294 1-000] 

Take  notice  that  on  May  13, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with  AIG 
Trading  Corporation,  The  Dayton  Power 
and  Light  Company,  New  York  State 
Electric  &  Gas  Corporation,  PacifiCorp 
Power  Marketing,  Inc.,  and  Aquila 
Power  Corporation  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9,  1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 


Conmiission,  the  North  Carolina 
Utilities  Commission,  the  Ohio  Public 
Utilities  Commission,  and  the  New  York 
Public  Service  Conmiission. 

Comment  date:  June  13,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notfce. 

7.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-2942-0001 

Take  notice  that  on  May  14, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fihng  Service 
Agreements  for  Non-Firm  Point  to  Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers:  Northern 
Indiana  Public  Service  Company;  The 
Detroit  Edison  Company;  and  The 
Dayton  Power  and  Light  Company. 
Service  to  each  EUgible  Customer  will 
be  in  accordanot  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Conunission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-2943-0001 

Take  notice  that  on  May  14, 1997. 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  executed 
Service  Agreements  tietween  CaroUna 
and  the  following  Eligible  Entities: 
Northern  Indiana  Public  Service  Co.; 
Alabama  Electric  Cooperative,  Inc.;  and 
ENERZ  Corp.  Service  to  each  Eligible 
Entity  will  be  in  accordance  with  the 
terms  and  conditions  of  CaroUna 's  Tariff 
No.  1  for  Sales  of  Capacity  and  Energy. 
Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-2944-0001 

Take  notice  that  on  May  14, 1997, 
Florida  Power  &  Light  Company  filed 
executed  Service  Agreements  with  The 
Cincinnati  Gas  &  Electric  Company,  PSI 
Enei^y,  Inc.  and  Cinergy  Services,  Inc., 
Equitable  Power  Services  Company, 
Florida  Power  Corporation  and 
Southern  Company  Services,  Inc.  for 
service  pursuant  to  Tariff  No.  1  for  Sales 
of  Power  and  Energy  by  Florida  Power 
&  Light.  FPL  requests  that  each  Service 
Agreement  be  made  effective  on  April 
17. 1997. 
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Comment  date:  June  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCoqi  United  Inc. 

IDocket  No.  ER97-2945-000I 

Take  notice  that  on  May  14. 1997. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Carolina  Power 
&  Light  Company  for  service  iinder  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions. 
Missouri  Public  Service.  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

IDocket  No.  ER97-2946-O0OI 

Take  notice  that  on  May  14. 1997. 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Equitable 
Power  Services  Company  for  service 
under  its  non-firm  point-to-point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  June  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Tucaon  Electric  Power  Company 

(Docket  No.  ER97-2947-0001 

Take  notice  that  on  May  14,  1997. 
Tucson  Electric  Power  Company, 
tendered  for  filing  four  (4)  service 
agreements  for  firm  and  non-firm  point- 
to-point  transmission  service  under  Part 
n  of  its  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  OA96-140- 
000.  The  four  service  agreements  are: 

1.  Service  Agreement  For  Firm  Point- 
to-Point  Transmission  Service  with 
Electric  Clearinghouse.  Inc.  Dated  April 
28,  1997  (Clearinghouse  Agreement). 

2.  Service  Agreement  For  Firm  Point- 
to-Point  Transmission  Service  with 
PacifiCorp  dated  April  28.  1997 
(PacifiCorp  Agreement). 

3.  Service  Agreement  For  Non-Firm 
Point-to-Point  Transmission  Service 
with  Equitable  Power  Services  Co. 
Dated  May  2.  1997  (Equitable 
Agreement). 

4.  Service  Agreement  For  Non-Firm 
Point-to-Point  Transmission  Service 
with  The  Cincinnati  Gas  &  Electric,  PSI 
Energy.  Inc.,  and  Cinergy  Services,  Inc. 
dated  May  2, 1997  (Cincinnati 
Agreement). 

TEP  requests  waiver  of  notice  to 
permit  the  Clearinghouse  .\greement 
and  PacifiCorp  Agreement  to  become 
effective  as  of  May  1. 1997.  TEP  requests 
waiver  of  notice,  if  necessary,  to  permit 


the  Equitable  Agreement  and  the 
Cincinnati  Agreement  to  become 
effective  on  the  date  service 
commences.  TEP  has  ser\'ed  a  copy  of 
this  filing  on  Electric  Clearinghouse, 
Inc.,  PacifiCorp.  Equitable  Power 
Services  Co..  and  Cinergy  Services,  Inc. 
(As  agent  for  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc.). 

Comment  date:  June  13.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER97-2948-000I 

Take  notice  that  on  May  14. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  The 
Wholesale  Power  Group  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9. 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Wholesale  Power 
Group  as  agreed  to  by  the  parties  under 
the  rates,  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  13. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER97-2949-0001 

Take  notice  that  on  May  14,  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
executed  Service  Agreements  between 
Virginia  Electric  and  Power  Company 
and  (1)  BYNG  Public  Works  Authority, 
(2)  Eastern  Power  Distribution,  Inc.,  (3) 
Williams  Energy  Services  Company,  and 
(4)  DuPont  Power  Marketing,  Inc.  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994,  as 
revised  on  December  31, 1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  (\)  BYNG  Public  Works 
Authority,  (2)  Eastern  Power 
Distribution,  Inc..  (3)  Williams  Energy 
Services  Company,  and  (4)  DuPont 
Power  Marketing.  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 


Comment  date:  June  13. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-2950-OOOI 

Take  notice  that  on  May  14, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with 
Commonwealth  Electric  Company 
(Commonwealth).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transactions  under 
which  NYSEG  will  sell  to 
Commonwealth  and  Commonwealth 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  May  15, 1997,  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Commonwealth. 
Comment  date:  June  13. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilities  Service  Company 

IDocket  No.  ER97-2951-O001 

Take  notice  that  on  May  14. 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  the  Village  of  Rockville 
Centre  under  the  NU  System 
Companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Village  of 
Rockville  Centre. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  5, 
1997. 

Comment  date:  June  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER97-2952-0001 

Take  notice  that  on  May  14, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  The 
Wholesale  Power  Group  under  the  Open 
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Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Wholesale  Power 
Group  as  agreed  to  by  the  parties  under 
the  rates,  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date;  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-2953-OOOI 

Take  notice  that  on  May  14, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  the 
Wholesale  Power  Group  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9,  1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Wholesale  Power 
Group  as  agreed  to  by  the  parties  under 
the  rates,  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-2954-000) 

Take  notice  that  on  May  14, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  Service,  Inc. 
and  Carolina  Power  &  Light  Company 
(CPAL),  dated  May  12, 1997.  This 
Service  Agreement  specifies  that  CP&L 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995  in  Jersey  Central 
Power  &  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-2  76-000  and  allows 
GPU  Energy  and  CP&L  to  enter  into 
separately  scheduled  transactions  under 


which  GPU  Energy  will  make  available 
for  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  May  12, 1997  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  June  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  General  Electric  Company 

[Docket  No.  ERS7-2955-^K)0l 

Take  notice  that  on  May  14, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  by  the  Bonneville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1, 1984.  This  fiHng 
includes  PGE's  revised  Appendix  1  of 
the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  36.34  mills/kWh 
effective  October  1,  1996.  The 
Bonneville  Power  Administration 
determined  the  ASC  rate  for  PGE  to  be 
36.34  mills/kWh.  However,  there  is  no 
effect  on  the  residential  exchange 
payments  because  the  amount  for  fiscal 
year  1997  was  fixed  by  federal 
legislation. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  June  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  StieeX,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-14906  Filed  6-6-97;  8:45  am] 
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DEPARTMEF4T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting  Notice 

June  4. 1997. 

The  Following  Notice  of  Meeting  is 
PubUshed  Pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-^09),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  June  11, 1997,  10:00 
A.M. 

PLACE:  Room  2C,  888  First  Sti«et,  N.E., 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda: 

*  Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  List  of  Matters  to  be  Considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items  on 
the  agenda;  however,  all  public  documents 
may  be  examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro.  677th  Meeting — 
June  11, 1997,  Regular  Meeting  (lOM)  ajn.) 

CAH-r 

OMITTED 
CAH-2. 

DCX3CET#  P-2487.  004.  JOHN  M. 
SKORUPSKl 
CAH-3. 

DOCKETt  P-2721.  012  BANGOR  HYDRO- 
ELECTRIC COMPANY 
OTHER#S  0196-10,  001 ,  BANGOR 
HYDRO-ELECTRIC  COMPANY 
CAH-4. 
DOCKET*  P-6287,  010.  RAINSONG 
COMPANY 
CAH-5. 
DOCKET*  P-10854,  003.  UPPER 
PENINSULA  POWER  COMPANY 

Consent  Agenda — Electric 

CAE-1. 
DOCKET*  ER97-1431,  000.  PEC  ENERGY 

MARKETING,  INC 
OTHER»S  ER97-1432,  000,  DEPERE 
ENERGY  MARKETING,  INC 
CAE-2. 
DOCKETt  ER97-2161,  000.  BOSTON 
EDISON  COMPANY 
CAE-3. 
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DOCKET*  ER97-2519.  000. 
PENNSYLVANIA-NEW  JERSEY- 
MARYLAND  INTERCONNECTION,  LLC 
CAE-^. 
DOCKET*  ER97-2663.  000, 
WASHINGTON  WATER  POWER 
COMPANY 
CAE-5. 
DOCKET*  ER97-2531.  000,  TEXAS-NEW 
MEXICO  POWER  COMPANY 
CAE-6. 

DOCKET*  ER97-1238.  000.  CSW  POWER 

MARKETING,  INC. 
OTHER»S  ER96-1348,  001.  CSW  POWER 
MARKETING,  INC. 
CAE-7. 
DOCKET*  ER97-1913.  000.  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA)  AND  NORTHERN 
STATES  POWER  COMPANY 
(WISCONSIN) 
CAE-8. 

DOCKET*  ER9&-713,  000.  PUBLIC 

SERVICE  COMPANY  OF  COLORADO 
OTHER«S  EL96-39,  000.  PUBLIC  SERVICE 
COMPANY  OF  COLORADO 
CAE-9. 
DOCKET*  OA96-17,  000,  OKLAHOMA 
GAS  AND  ELECTRIC  COMPANY 
CAE-10. 
DOCKET*  OA96-52.  000,  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 
CAE-11. 

DOCKET*  OA96-195.  000,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION 
OTHER*S  ER96-2438.  000,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION 
CAE-12. 

DOCKET*  ER97-1899.  001,  OCEAN 

STATE  POWER 
OTHER*S  ER97-1890,  001,  OCEAN 
STATE  POWER  II 
CAE-13. 

OMITTED 
CAE-14. 
DOCKET*  EL96-22.  000,  THE  SALT  RIVER 
PROJECT  AGRICULTURAL 
IMPROVEMENT  AND  POWER 
DISTRICT  V.  TUCSON  ELECTRIC 
POWER  COMPANY 
CAE-15. 

DOCKET*  RM94-14.  001,  NUCLEAR 
PLANT  DECOMMISSIONING  TRUST 
FUND  GUIDELINES 
CAE-16. 
DOCKET*  RM96-6,  001  INQUIRY 
CONCERNING  THE  COMMISSIONS 
MERGER  POUCY  UNDER  THE 
FEDERAL  POWER  ACT 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
DOCKET*  RP97-367,  000.  ANR  PIPELINE 
COMPANY 
CAG-2. 

DOCKET*  RP96-320,  012,  KOCH 

GATEWAY  PIPELINE  COMPANY 
OTHER*S  RP96-320.  013,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-3. 

DOCKET*  RP97-354.  000,  NORTHERN 
BORDER  PIPEUNE  COMPANY 
CAG-4. 


DOCKET*  RP97-362.  000,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-5. 
DOCKET*  RP96-403.  003,  ANR  PIPEUNE 
COMPANY 
CAG-6. 
DOCKET*  RP97-1.  006,  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
OTHER*S  RP97-1,  005,  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
RP97-201,  003,  NATIONAL  FUEL  GAS 
SUPPLY  CORPORATION 
CAG-7. 
DOCKET*  RP97-47.  000.  ANR  PIPEUNE 
COMPANY 
CAG-8. 

DOCKET*  RP97-52.  003.  COLUMBIA 
GULF  TRANSMISSION  COMPANY 
CAG-9. 
DOCKET*  RP97-59,  003,  MIDWESTERN 

GAS  TRANSMISSION  COMPANY 
OTHER*S  RP97-59,  004,  MIDWESTERN 
GAS  TRANSMISSION  COMPANY 
CAG-10. 
DOCKET*  RP97-118,  000,  ANR  PIPEUNE 
COMPANY 
CAG-1 1. 

DOCKET*  RP97-146.  002.  U-T 
OFFSHORE  SYSTEM 
CAG-12. 

DOCKET*  RP97-147,  002,  HIGH  ISLAND 
OFFSHORE  SYSTEM 
CAG-13. 

DOCKET*  RP93-5.  025.  NORTHWEST 

PIPEUNE  CORPORATION 
OTHER*S  RP93-96.  005,  NORTHWEST 
PIPEUNE  CORPORATION 
CAG-14. 

DOCKET*  RP96-310.  002,  LOUISL\NA- 
NEVADA  TRANSIT  COMPANY 
CAG-1 5. 

OMITTED 
CAG-16. 

OMITTED 
CAG-17. 

DOCKET*  RP95-271,  008, 

TRANSWESTERN  PIPEUNE  COMPANY 
OTHER*S  RP94-227,  008. 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-18. 

DOCKET*  RP96-272,  001.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-19. 
DOCKET*  RP97-17,  005,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-20. 

DOCKET*  RP97-54,  003,  TRA1LBLA2:ER 
PIPEUNE  COMPANY 
CAG-2 1. 
DOCKET*  RP97-64.  005,  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-2  2. 
DOCKET*  RP97-66,  004.  CANYON  CREEK 
COMPRESSION  COMPANY 
CAG-2  3. 

OMITTED 
CAG-24. 
DOCKET*  RP97-68,  003,  STINGRAY 
PIPEUNE  COMPANY 
CAG-2  5. 

OMITTED 
CAG-26. 

OMITTED 
CAG-27. 


DOCKET*  PR97-4,  000, 
PONTCHARTRAIN  NATURAL  GAS 
SYSTEM 
CAG-28. 
DOCKET*  RP92-163,  007,  WILLISTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
OTHER#S  RP92-170,  007,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
RP92-236,  006,  WILLISTON  BASIN 
INTERSTATE  PIPELINE  COMPANY 
CAG-29. 

DOCKET*  RP97-338.  000,  RICHFIELD 

GAS  STORAGE  SYSTEM 
OTHER*S  RP97-356,  000.  ARKANSAS 
WESTERN  PIPELINE  COMPANY 
CAG-30. 

DOCKET*  RP97-269,  001,  WILLISTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
CAG-3 1. 
DOCKET*  RP97-288.  002, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-32. 

DOCKET*  RP95-197,  028, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHER*S  RP96-211,  010, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-3  3. 

rXXKET*  RP96-347,  004,  NORTHERN 

NATURAL  GAS  COMPANY 
OTHER*S  RP93-206,  014,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-34. 

DOCKET*  TM97-9-29,  001, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-35. 

DOCKET*  RP96-67,  004,  MOJAVE 
PIPEUNE  COMPANY 
CAG-36. 
DOCKET*  RS92-25,  010,  TRUNKUNE 
GAS  COMPANY 
CAG-37. 

DOCKET*  RS92-86,  019, 
TRANSCONTINENTAL  GAS  RPE  LINE 
CORPORATION 
OTHER*S  RP92-108,  014, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
RP92-137.  045,  TRANSCONTINENTAL 
GAS  PIPE  LINE  CORPORATION 
CAG-38. 
DOCKET*  MG97-8,  001,  PACIHC 
INTERSTATE  OFFSHORE  COMPANY 
CAG-39. 

DOCKET*  CP96-16,  002, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-40. 
DOCKET*  CP96-627,  001,  QUEST AR 
PIPELINE  COMPANY 
CAG-41. 

DOCKET*  CP96-776.  000.  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-42. 
DOCKET*  CP97-25,  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-43. 

DOCKET*  CP93-252,  000,  EL  PASO 

NATURAL  GAS  COMPANY 
OTHER*S  CP93-252.  001,  EL  PASO 
NATURAL  GAS  COMPANY 
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CP93-252.  002,  EL  PASO  NATURAL  GAS 

COMPANY 
CP93-253,  001.  EL  PASO  NATURAL  GAS 

COMPANY 
CP93-253,  002,  EL  PASO  NATURAL  GAS 
CCMvlPANY 
CAG-44. 
DOCKET#  CP96-164, 000,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER#S  CP96-254  000  DISTRIGAS  OF 
MASSACHUSETTS  CORPORATION 
CAG-45. 

DOCKET*  CP96-596.  000,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-46. 

DOCKET*  CP97-148.  000,  ENRON 
MOUNTAIN  GATHERING.  INC. 
OTHER#S  CP97-40.  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-47. 
DOCKET!  CP96-248.  004,  PORTLAND 
NATURAL  GAS  TRANSMISSION 
COMPANY 
CAG-48. 
DOCKET*  CP96-810.  000,  MARITIMES  & 
NORTHEAST  PIPEUNE,  L.L.C. 
CAG-49. 
DOCKET*  RM9O-10,  000,  NATURAL  GAS 
TRANSPORTATION  POLICY  UNDER 
SECTION  311  OF  THE  NATURAL  GAS 
POUCY  ACT 
CAG-50. 
DOCKET*  CP96-687,  000.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  LP. 

HYDRO  AGENDA 

H-1. 
RESERVED 

ELECTRIC  AGENDA 

DOqCET*  EC97-12,  000.  SAN  DIEGO  GAS 
i'ELECTRlC  COMPANY  AND  ENOVA 
ENERGY,  INC. 

OTHER»S  EL97-15,  001.  ENOVA 
CORPORATION  AND  PAQFIC 
ENTERPRISES 

EL97-21,  000,  SOUTHERN  CALIFORNL\ 
EDISON  COMPANY  V.  SAN  DIEGO  GAS 
&  ELECTRIC  CO.,  ENOVA  ENERGY,  NC. 
AND  ENSOURCE  CORP.,  ORDER  ON 
DISPOSITION  OF  FAQLITIES  AND 
COMPLAINT. 

OIL  AND  GAS  AGENDA 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 
II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
Lois  D.  Casfaeil, 
Secretary. 

|FR  Doc.  97-15080  Filed  5-5-97: 11:06  am] 
M.UN6  cooc  vm-«%-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

lune  2. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  9,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commissions,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-41&-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approved  No.:  3060-0108. 

Title:  Emergency  Alert  Systems — EAS 
Activation  Report. 

Form  No.:  FCC  201. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  14,000. 


Estimated  Hour  Per  Response:  .034  (2 
minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Total  Annual  Burden:  476 
hours. 

Needs  and  Uses:  The  Emergency 
Broadcast  System  (EBS)  has  been 
changed  to  the  Emergency  Alert  System 
(EAS).  This  change  required  that  all  EBS 
collections  and  forms  be  corrected  to 
reflect  the  name  change.  The  EAS 
Activation  Report  postcard  was 
developed  as  part  of  the  EAS  planning 
program.  The  program  is  a  tri-agency 
agreement  between  the  FCC,  NOAA 
National  Weather  Service,  and  the 
Federal  Emergency  Management  Agency 
(FEMA).  The  information  is  needed  to 
maintain  accurate  records  and 
documentation  of  broadcast  stations  and 
cable  systems  in  compliance  with  FCC 
rules,  and  to  enhance  and  encourage 
participation  in  the  national,  state  and 
local  EAS.  Any  reduction  in  the 
frequency  of  this  activity  would  result 
in  a  proportional  loss  of  benefit  and 
would  cause  a  delay  in  the  detection  of 
EAS  equipment  failures  that  would 
cause  the  loss  of  national,  state  and 
local  emergency  messages  to  the  public, 
which  in  turn,  could  cause  the  loss  of 
life  and  property.  In  keeping  with  the 
objectives  of  the  Paperwork  Reduction 
Act,  this  collection  can  now  be  filed  by 
electronic  mail  to  EAS@fcc.gov. 

OMB  Approval  No.:  3060-0318. 

Title:  Notification  of  Commencement 
of  Service  or  of  Additional  or  Modified 
FaciUties. 

Form  No.:  FCC  489. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  7,000. 

Estimated  Hour  Per  Response:  3.62 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Total  Annual  Burden: 
25,340  hours. 

Needs  and  Uses:  FCC  Form  489  is  a 
multi-purpose  form  used  by  commercial 
mobile  radio  service  providers  subject  to 
47  CFR  Parts  22  and  24  to  notify  the 
Commission  of  commencement  of 
service,  satisfaction  of  construction 
requirements,  additional  transmitters, 
minor  modifications  to  stations  and  for 
certain  other  miscellaneous  purposes.  In 
addition  to  the  requirements  specified 
on  the  form,  applicants  may  be  required 
to  file  exhibits  and  showings  as 
specified  by  the  applicable  rule  part. 
The  requested  information  is  used  by 
Commission  stafi  in  carrying  out  its 
duties  as  set  forth  in  Sections  308  and 
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309  of  the  Communications  Act  of  1934. 
Various  sections  in  47  CFR  Farts  22  and 
24  require  submission  of  FCC  Form  489. 
FCC  Form  489  is  filed  by  Public  Mobile 
and  Personal  Communications  Services 
licensees.  The  form  is  being  revised  to 
add  a  space  for  the  licensee  to  provide 
an  Intemet/e-mail  address  and  to 
request  the  licensee's  Taxpayer 
Identification  Number.  The  TIN  is 
required  to  comply  with  the  Debt 
Collection  Improvement  Act  of  1996.  A 
type  of  licensee  "government  entity"  is 
also  being  added  to  the  choices  prior  to 
the  signature  on  the  application.  The 
burden  reflects  a  decrease  in  the  number 
of  respondents  from  10,000  to  7,000  and 
a  decrease  in  total  burden  hours  from 
36.200  to  25,340  (3.62  hours  per  form). 
This  is  attributed  to  an  adjustment  and 
re-evaluation  of  receipts. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  97-14952  Filed  6-6-97;  8:45  am) 

BMJJNO  COM  inj-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Memorandum  Opinion  and  Order, 
Heanng  Designation  Order 

The  Commission  has  before  it  for 
consideration  the  following  matter: 


Rnlw 

Licensee 

City/State 

rincket 
No. 

Martin  W.  Hoff- 

Hartford. CT  

97-128 

man,  Tmst- 

ee-ln-Bank- 

ruptcy  lof 

Astroline 

Communica- 

tions Com- 

pany Limited 

Partnership 

(AstroJine). 

(Regarding  the  renewal  application  for 
WHCT-TV,  Channel  18,  Hartford, 
Connecticut) 

Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applic:ation  of  Martin  W. 
Hoffman,  Trust ee-In-Bankruptcy 
(Trustee)  for  Astroline  Communications 
Company  Limited  Partnership 
(Astroline)  for  renewal  of  license  of 
Station  WHCT-TV,  Channel  18, 
Hartford,  Connecticut,  has  been 
designated  for  hearing  upon  the 
following  issues: 

(1)  To  determine  whether  Astroline 
misrepresented  facts  to  the  Commission 
and  the  Federal  Courts,  in  connection 


with  statements  it  made  concerning  its 
status  as  a  minority-controlled  entity; 

(2)  To  determine,  in  light  of  the 
evidence  adduced  under  the  preceding 
issue,  whether  the  public  interest, 
convenience  and  necessity  would  be 
served  by  a  grant  of  the  renewal 
application  filed  by  the  Trustee  (File 
No.  BRCT-881201LG). 

A  copy  of  the  complete  Memorandum 
Opinion  and  Order  and  Hearing 
Designation  Order  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037  (telephone 
number  202-857-3800). 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

iFR  Doc.  97-14953  Filed  6-6-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45:  FCC  97-181] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  appointment. 

summary:  On  May  22, 1997,  the 
Commission  appointed  Commissioner 
David  N.  Baker  of  the  Georgia  Public 
Service  Commission  to  the  Federal-State 
Board  on  Universal  Service,  filling  the 
position  vacated  by  Kenneth  McClure, 
and  acknowledged  the  contribution  of 
Mr.  McClure  to  this  Federal-State  Joint 
Board. 

EFFECTIVE  DATE:  May  22.  1997. 

ADDRESSES:  After  the  effective  date  of 
the  appointment,  copies  of  all  filings  in 
the  universal  service  proceeding  must 
be  served  on  Commissioner  Baker  at  the 
Georgia  Public  Service  Commission,  244 
Washington  Street,  SW,  Atlanta,  GA 
30334-5701. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emily  Hoffnar,  202^18-7400. 

SUPPLEMENTARY  INFORMATION:  The 
creation  of  the  Federal-State  Board  on 
Universal  Service  was  authorized  by 
Congress  in  the  Telecommunications 
Act  of  1996.  47  U.S.C.  254(a)(1). 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-14896  Filed  6-6-97;  8:45  am) 

BILUNO  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Preparation  for  the  1997  World 
Radiocommunication  Conference 
(WRC-97) 

AGENCY:  Federal  Communications 

Commission  and  National 

Telecommunications  and  Information 

Administration. 

ACTION:  Notice;  announcement  of  draft 

preliminary  proposals  to  WRC-97. 

SUMMARY:  The  FCC  and  NTIA  have 
released  a  third  set  of  )oint  Draft 
Preliminary  Proposals  for  WRC-97.  The 
public  is  provided  a  30-day  period,  from 
the  date  of  the  release  of  the  notice,  to 
provide  comment  on  the  draft 
proposals.  Copies  of  the  draft  proposals 
are  available  for  inspection  and 
photocopying  at  the  FCC's  International 
Reference  Center.  2000  M  Street,  NW, 
Room  102,  Washington,  DC.  and  on-line 
at  http://www.fcc.gov/ib/wrc97/.  Final 
U.S.  proposals  will  be  determined  by 
the  Department  of  State  based  on  the 
recommendations  of  the  FCC  and  NTIA. 
DATES:  Comments  must  be  submitted  on 
or  before  June  16, 1997. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW.  Washington.  DC 
20554;  Director,  Office  of  Spectrum 
Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration.  Departmen^of 
Commerce.  Room  4099,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATION:  Crystal 
Foster.  FCC.  202-418-0749.  and 
William  T.  Hatch,  NTIA.  at  202-482- 
1138. 

SUPPLEMENTARY  INFORMATION:  The  FCC'S 
WRC-97  Advisory  Committee  and 
NTIA.  through  the  Interdepartment 
Radio  Advisory  Committee,  announced 
on  May  28,  1997,  their  approval  of  a 
third  set  of  draft  preliminary  proposals 
for  WRC-97.  In  accordance  with  the 
streamlined  procedures  developed  to 
improve  the  United  States  conference 
preparation  process,  the  agencies  are 
providing  the  public  with  this  early 
opportunity  to  review  and  comment  on 
draft  proposals  before  further 
consideration.  Final  U.S.  proposals  will 
be  determined  by  the  Department  of 
State  based  on  the  recommendations  of 
the  FCC  and  NTIA. 


UMI 


Federal  Reeister  /  Vol.  62,  No.  110  /  Monday,  June  9.  1997  /  Notices 


31431 


The  joint  preliminary  draft  proposals 

seek  to: 

JPDP  21 — upgrade  to  primary  the 
allocations  for  the  Meteorological- 
Satellite  and  Earth  Exploration- 
Satellite  Services  at  401^03  MHz 
(WRC-97  Agenda  Item  1.9.1); 

JPDP  22 — delete  unnecessary  provisions 
for  coordinating  frequency 
assignments  in  the  NAVTEX  system 
(Article  14A)  now  being  handled  by 
the  International  Maritime 
Organization  (WRC-97  Agenda  Item 
1.6.4); 

JPDP  23— add  an  allocation  in  the  5250- 
5350  MHz  band  for  the  Earth 
Exploration-Satellite  and  Space 
Research  Services  {WRC-97  Agenda 
Item  1.9.2); 

JPDP  24 — add  an  allocation  in  the  8500- 
8650  MHz  band  for  the  Earth 
Exploration-Satellite  and  Space 
Research  Services  {WRC-97  Agenda 
Item  1.9.2); 

JPDP  25— modify  Appendix  S3  to  adopt 
Category  A  spurious  emission  limits 
(WRC-97  Agenda  Item  1.7); 

JPDP  26— add  a  definition  to  the  Radio 
Regulations  for  frequency  adaptive 
systems  (WRC-97  Agenda  Item  1.5); 

JPDP  27 — replace  Recommendation  621 
to  improve  administration  of  wind 
profiler  radars  and  discourage  their 
use  of  the  400.15-^06  MHz  band 
(WRC-97  Agenda  Item  1.9.3); 

JPDP  28 — merge  allocations  in  the 
1.5/1.6  GHz  bands  for  Aeronautical 
Mobile  Satellite  (Route),  Land  Mobile 
SateUite,  and  Maritime  Mobile 
Satellite  Services  into  the  Mobile- 
Satellite  Service  (WRC-97  Agenda 
Item  1.9.1); 

JPDP  29 — review  single  sideband 
receiver  population  statistics  in  time 
for  consideration  by  WRC-99  (WRC- 
97  Agenda  Item  1.4);  and 

JPDP  30— amend  Article  S52  to  permit 
use  of  new  digital  technology  on  HF 
by  Maritime  Service  and  approve 
resolution  directing  WRC-99  to 
further  update  Radio  Regulations  to 
provide  for  digital  radio 
telecommunications  in  the  HF  AlA 
Morse  Telegraphy  and  Telephony 
Bands  (VVRC-97  Agenda  Item  1.6.5). 
Members  of  the  public  are  invited  to 

provide  to  the  FCC  and  NTIA  comments 

on  the  joint  preliminary  draft  proposals. 

The  deadline  for  comments  on  this  third 

set  of  joint  preliminary  draft  proposals 

is  June  16, 1997.  Timely  comments  will 

be  considered  by  the  FCC  WRC-97 

Advisory  Committee. 
Conunenters  should  send  an  original 

plus  one  copy  of  their  comment  to  the 

Office  of  the  Secretary.  Federal 

Communications  Commission,  1919  M 

Street,  NW..  Washington.  DC  20554. 


Comments  should  clearly  note 
"Reference  No.  ISP-96-005"  to  ensure 
proper  routing  and  should  refer  to 
specific  proposals  by  their  Joint 
Preliminary  Draft  Proposal  number. 
Copies  of  the  comments  should  also  be 
submitted  to  the  Director,  Office  of 
Spectrum  Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Room  4099,  Washington,  DC 
20230.  Parties  preferring  to  e-mail  their 
comments  should  addr^s  their 
comments  to  WRC97©fcc.gov  and 
WRC97©ntia. doc.gov  and  they  should 
reference  "Second  Draft  Proposals"  in 
the  subject  line. 

The  draft  proposals  and  comments 
received  will  be  made  available  for 
public  inspection  at  the  FCC's 
International  Reference  Center,  2000  M 
Street,  NW.,  Room  102,  Washington, 
DC,  202^18-1492.  Copies  of  the 
documents  can  also  be  purchased 
through  the  FCC's  duplication 
contractor.  ITS.  Inc.,  202-857-3800. 

Further  information  about  the  FCC 
WRC-97  Advisory  Committee, 
including  its  schedule  of  meetings  and 
the  draft  proposals,  is  available  on  the 
Internet  at  http://www.fcc.gov/ib/ 
wTc97/.  Meetings  of  the  Advisory 
Committee  and  its  Informal  Working 
Groups  are  open  to  the  public. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-14895  Filed  &-&-97;  8:45  am] 

BtLUNG  COOe  (TII-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meetings;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  June  3, 1997, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Nicolas  P. 
Retsinas  (Director,  Office  of  Thrift 
Supervision),  and  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 


notice  of  the  meetings  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
(c)(4).  (c)(6),  (c)(8).  and  (c)(9){A)(ii). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17the  Street.  N.W.,  Washington, 
D.C. 

Dated:  June  4. 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  97-15085  Filed  6-5-97;  11:40  am) 

BILUNQ  COOE  6714-«1-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  97-11] 

HoeglvUgland  Auto  Liners  A/S  v. 
Navajo  Shipping  Agency,  Inc.;  Notice 
of  FIHng  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Hoegh-Ugland  Auto  Liners  A/S 
("Complainant")  against  Navajo 
Shipping  Agency.  Inc.  ("Respondent") 
was  served  June  3,  1997.  Complainant 
alleges  that  Respondent  violated  section 
10(a)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  section  1709(a)(1),  by  failing 
to  pay  applicable  ocean  freight  and 
charges  after  inducing  Complainant  to 
issue  a  new  bill  of  lading  on  a  freight 
collect  basis,  knowing  that  the  cargo  had 
already  been  released  to  the  consignee. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pxu^uant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  June  3, 1998.  and  the  final 
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decision  of  the  Commission  shall  be 

issued  by  October  1,  1998. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  97-14968  Filed  6-6-97;  8:45  am] 

BIUJNG  CODE  6730-01-M 

FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why  any  of 
the  following  applicants  should  not  receive 
a  license  are  requested  to  contact  the  Office 
of  Freight  Forwarders.  Federal  Maritime 
Commission.  Washington.  D.C.  20573. 

Hansa  U.S.A.  Corporation.  2654  N.W. 
112th  Avenue,  Miami.  FL  33172. 
Officers:  Marcus  Kadur,  President, 
William  R.  Fulford.  Vice  President 

Tradewinds  of  Orlando,  Inc.,  2003 
Viscount  Row,  Orlando,  FL  32809, 
Officers:  John  Brealey,  President, 
Dawn  M.  Clay,  Vice  President 

EXiM  Services,  Inc.  d/b/a  Dangerous 
Goods  Management  &  DC  Express, 
13875  Ella  Blvd.,  Suite  1711, 
Houston,  TX  77014,  Officers:  Jean  C. 
Petillon,  President.  Marc  H.  Petillon, 
Vice  President 

Speco  International  Inc.,  d/b/a  K  &  B 
Freight  Forwarding,  3405  N.W.  9th 
Avenue,  Suite  1205,  Ft.  Lauderdale, 
FL  33309,  Officer:  Martin  Katari, 
President 

Seven  Ocean  Services,  Ltd.,  10463  Del 
Norte  Way,  Los  Alamitos,  CA  90720, 
Officer:  Harold  Deguardo,  President 

CNS  Express  Company,  2415  S.  Sequoia 
Drive,  Rm.  B,  Compton,  CA  90220, 
Nancy  Lee,  Sole  Proprietor 

Dated;  June  3.  1997. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  97-14967  Filed  6-6-97;  8:45  am] 

BILLING  COOE  a730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  Blings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3, 1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  City  Bancorp,  Springfield,  Missouri; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  THE  BANK,  Springfield, 
Missouri,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Woodhaven  National 
Bank,  Fort  Worth.  Texas. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  merge  with  Myers 
Bancshares,  Inc.,  Dallas,  Texas,  and 
thereby  indirectly  acquire  Continental 
State  Bank,  Boyd,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  4,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-15002  Filed  6-6-97;  8:45  am] 

BILUNG  COOE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bati^  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  24, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480-2171: 

1.  Waseca  Bancshares,  Inc.,  Waseca, 
Minneosta;  to  engage  de  novo  through 
its  subsidiary  American  Savings,  Inc., 
Farmington.  Minnesota,  in  acquiring  an 
industrial  loan  and  thrift  company, 
pursuant  to  §  225.28(b)(4)(i)  of  the 
Board's  Regulation  Y.  This  activity  vfiW 
be  conducted  throughout  Farmington, 
■Mirihesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-15003  Filed  6-6-97;  8:45  am) 

BILLING  COOE  6210-01-F 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
PocketNo.97F-0213] 

Asahi  Denka  Kogyo  K.K.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  phosphorous 
acid,  cyclic  neopentanetetrayl  bis(2,6- 
di-tert-butyl-4-methylphenyl)ester  as  an 
antioxidant  and/or  stabilizer  at  a  level 
not  to  exceed  0.25  percent  by  weight  in 
olefin  copolymers  in  contact  with 
certain  food  categories,  and  at  levels  not 
to  exceed  0.10  percent  by  weight  in 
either  olefin  copolymers  or 
polypropylene  in  contact  with  certain 
other  food  categories. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  9,  1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4542)  has  been  filed  by 
Asahi  Denka  Kogyo  K.K.,  Shirahata  5- 
Chome,  Urawa  City,  Saitama  366,  Japan. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of 
phosphorous  acid,  cyclic 
neop»entanetetraylbis(2,6-di-fe/t-butyl- 
4-methylphenyl)ester  for  use:  (1)  At 
levels  not  to  exceed  0.25  percent  by 
weight  of  olefin  copolymers  complying 
with  §  177.1520  (21  CFR  177.1520)'in 
contact  with  foods  of  types  I,  II,  III,  IV- 
B.  VI-B,  and  VIII.  as  described  in  Table 
1,  and  under  conditions  of  use  B 
through  H,  described  inTable  2  of 
§  1 76.1 70(c)  (21  CFR  176.1 70(c)),  of  this 
chapter,  and  with  food  types  IV-A,  V, 
VI-A.  Vl-C.  Vn-A.  and  DC.  under 


conditions  of  use  C  through  G,  as 
described  in  §  176.170(c),  Tables  1  and 
2,  respectively;  and  (2)  at  levels  not  to 
exceed  0.10  percent  by  weight  of  either 
olefin  copolymers  or  polypropylene 
complying  with  §  177.1520  which  may 
be  used  only  in  contact  with  foods  of 
types  IV-A,  V,  VI-C,  VU-A.  and  IX, 
under  conditions  of  use  H,  as  described 
in  §  176.170(c)  of  this  chapter,  Tables  1 
and  2  respectively. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  July  9, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  will  also  place  on  public  display 
any  amendments  to,  or  comments  on, 
the  petitioner's  environmental 
assessment  without  further 
announcement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  May  14, 1997. 
Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  97-14892  Filed  6-6-97;  8:45  am] 
BILLMQ  COOC  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  IDrug  Abuse 


(NIDA)  Special  Emphasis  Panel 
meeting: 

Purpose/ Agenda:  To  evaluate  and 
review  contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  June  25-26, 1997. 

Time:  9:00  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Mr.  Eric  Zatman, 
Contract  Review  Specialist,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers 
Lane,  Room  10-42,  Telephone  (301) 
443-1644. 

The  meeting  will  be  closed  in 
accordance  with  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  The  applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)ers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 

Dated:  June  3. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-14958  Filed  6-6-97;  8:45  ami 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health: 

Agenda/Purpose:  To  review  and 
evaluate  grant  applications. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 

Date:  June  25, 1997. 

Time;  11  a.m. 

Place:  Parklawn.  Room  9C-26,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Phyllis  D.  ,\rtis, 
Parklawn.  Room  9C-26,  5600  Fishers 
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Lane,  Rockville,  MD  20857.  Telephone: 
301.443-6470. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
£tote;  July  1,1997. 
Time:  2  p.m. 

Place:  Parklawn.  Room  9-101.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Contact  Person:  Donna  Ricketts, 
Parklawn,  Room  9-101,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Telephone: 
301,443-3936. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date:  July  3, 1997. 
Time:  1  p.m. 

Place:  Parklawn,  Room  9C-26.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Jean  G.  Noronha, 
Parklawn.  Room  9C-26,  5600  Fishers 
Lane,  Rockville.  MD  20857,  Telephone: 
301,443-6470. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date:  July  3, 1997. 
Time:  2  p.m. 

Place:  Parklawn.  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Donna  Ricketts. 
Parklawn,  Room  9-101,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
301, 443-3936. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date:  July  8,  1997. 
Time:  2  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Donna  Ricketts, 
Parklawn,  Room  9-101,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
301.443-3936. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date:  July  10, 1997. 
Time:  4  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Emeline  M.  Otey, 
Parklawn,  Room  9C-18.  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
301-443-4868. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Z?afe.  July  11,1997. 
Time:  1  p.m. 

Place:  Parklawn.  Room  9C-18.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Emeline  M.  Otey, 
Parklawn,  Room  9C-18,  5600  Fishers 
Lane,  Rockville.  MD  20857,  Telephone: 
301-443-4868. 


Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date;  July  11,1997. 
Time:  10  a.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Emeline  M.  Otey, 
Parklawn.  Room  9C-18.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Telephone: 
301-443-4868. 

Committee  Name:  National  Institute 
of  Mental  Health  Special  Emphasis 
Panel. 
Date:  July  23. 1997. 
Time:  2  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Donna  Ricketts, 
Parklawn,  Room  9-101,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
301-443-3936. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282) 

Dated:  June  3.  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[PR  Doc.  97-14959  Filed  6-*-97;  8:45  am] 

BILLING  COOC  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Place:  National  Institutes  of  Health, 
Building  31 — Conference  Room  C, 
Bethesda,  MD  20892. 

Contact  Person:  Lin  J.  Hymel.  Ph.D.. 
Scientific  Review  Administrator. 
NIGMS.  45  Center  Drive,  Room  lAS-19. 
Bethesda.  MD  20892-6200,  301-594- 
2771. 

Purpose:  To  review  institutional 
research  training  grant  applications. 

The  meeting  will  be  open  to  the 
public  as  indicated  above,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  above 
in  advance  of  the  meeting. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(b)(4)  and  552b(c){6),  Title 
5,  U.S.C.  The  discussions  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences:  93.859. 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  IMARC];  and 
93.375,  Minority  Biomedical  Research 
Support  jMBRS]) 

Dated:  )une  3.  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  97-14960  Filed  6-6-97;  8:45  ami 

BILUNC  CODE  414(M>1-M 


National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  meeting: 

Committee  Name:  Minority  Biomedical 
Research  Support  Review  Suticommittee. 

Dote:  July  10-11.1997. 

Time  of  Meeting:  8:30  a.m.-5:00  p.m. 

Open  Session:  8:30  a.m.-9:30  a.m.— 
July  10.  (1  hour). 

Agenda:  Committee — Related 
Discussion. 

Closed  Session:  9:30  a.m.-5:00  p.m.— 
July  10. 1997,  8:30  a.m.-5:00  p.m.— July 
11, 1997. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  NIAMS  Special 
Grants  Review  Committee. 

Date:  July  30, 1997. 

Time:  8:00  a.m.-12:00  p.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Theresa  N.  Lo.  Ph.D., 
Scientific  Review  Administrator, 


UMI 


Natcher  Building,  45  Center  Drive,  Rm 
5AS-25U,  Bethesda,  Maryland  20892- 
6500,  Telephone:  301-594-4952. 

Purpose/ Agenda:  To  evaluate  and 
review  research  grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C.  The  discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  these 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  Health, 
HHS) 

Dated:  June  3, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14961  Filed  6-6-97;  8:45  am] 
BUJJMG  CODE  4140-01-M 


DE  P  i  - '  M£NT  OF  HEALTH  AND 
HUMAN  5E=?v!CES 

National  Institutes  of  Health 

National  Institute  of  General  ^4edical 
Science?    No'ice  of  Closf---'  Meeting 

Pursiiant  lo  section  lOiaj  oi  me 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National  Institute 
of  General  Medical  Sciences  meeting: 

Committee  Name:  Biomedical  Research  & 
Research  Training  Committee  (BRRT) 
Subcommittees  A,  B,  and  C. 

Date:  November  6-7.  1997. 

r/me:  08:30  a.m.  Until  5:00  p.m. 

Piace:  National  Institutes  of  Health, 
Building  31,  Conference  Rooms  7,  8,  &  9, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892. 

Contact  Person:  Carol  Latker,  Ph.D.,  Irene 
Glowinski.  Ph.D.,  Arthur  Zachary,  Ph.D., 
OfRce  of  Scientific  Review,  Scientific  Review 
Administrator,  NIGMS,  45  Center  Drive, 
Room  1AS-19D,  Bethesda,  MD  20892-6200. 

Telephone:  301-594-3663. 

Purpose:  To  review  pre  and  post  doctoral 
service  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 


Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRS].) 

Dated:  June  3. 1997. 
LaVeme  Y.  Stringfield, 
Committee  S4anagement  Officer,  NIH. 
(FR  Doc.  97-14962  Filed  6-6-97;  8:45  am] 
BiUJNO  CODE  4140-«1-M 


Opr  t-^-  MENT  OF  HEALTH  AND 
HUMA.N  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closet  M  -    ng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NIAMS  SEP  RFA 
Review  Meeting. 

Date;  July  30-31,  1997. 

Time.  July  30—12:00  p.m.-5:00  p.m., 
July  31 — 8:30  p.m.-adjoumment. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  Maryland 
20814. 

Contact  Person:  Theresa  N.  Lo,  Ph.D., 
Scientific  Review  Administrator, 
Natcher  Building,  45  Center  Drive,  Rm 
5AS-25U.  Bethesda,  Maryland  20892- 
6500,  Telephone:  301-594-4952. 

Purpose/ Agenda:  To  evaluate  and 
review  research  grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C.  The  discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  these 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  Health, 
HHS) 

Dated:  June  3,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14963  Filed  6-6-97;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Nursing  Research 
Special  Emphasis  Panel  (SEP)  meeting; 

Name  of  Sep:  Mentored  Research 
Scientist  Development  Award  for 
Minority  Investigators. 

rtote.June25,  1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

Contact  Person:  Mary  Stephens- 
Frazier,  Ph.D.,  Building  45,  Room  3AN- 
18B,  45  Center  Drive,  Bethesda,  MD 
20892,(301)594-5971. 

Purpose/ Agenda:  To  review  and 
evaluate  grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
application  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  this  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  June  3, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
[FR  Doc.  97-14964  Filed  6-6-97;  8:45  am] 
BailNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 


11436 
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Name  of  Committee:  Environmental 
Health  Sciences  Review  Committee. 

Date:  July  28-29.  1997. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  National  Institute  of 
Environmental  Health  Sciences,  South 
Campus,  Building  101,  Conference 
Room  B,  Research  Triangle  Park,  North 
Carolina. 

Con  (acf  Person  .Dr.  Ethel  B.  Jackson, 
Scientific  Review  Administrator,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709.  (919)  541-7826. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation; 
93.894,  Research  and  Manpower 
Development.  National  Institutes  of  Health.) 

Dated:  June  3.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-14965  Filed  6-6-97;  8:45  am] 

BHJJNQ  coot  414e-01-M 


DEPa  -    Mr  NT  of  health  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  Jo  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  June  9-10.  1997. 

Time:  8:30  a.m. 

Place:  Latham  Hotel,  Washington.  DC. 

Contact  Person:  Dr.  Eugene  Zimmerman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4202.  Bethesda. 
Maryland  20892.  (301)  435-1220. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Z>Qte;Iunel8. 1997. 

Time:  1:00  p.m. 


Place:  Holiday  Inn — Georgetown, 
Washington.  DC. 

Contact  Person:  Dr.  Chhandra  Ganguly. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5156.  Bethesda. 
Maryland  20892.  (301)  435-1739. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  June  19-20, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Betty  Hayden. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4206,  Bethesda, 
Maryland  20892,  (301)  43^1223. 

Name  of  SEP:  Clinical  Sciences. 

£tote;  June  23. 1997. 

Time:  8:30  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Gopal  Sharma. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4112,  Bethesda, 
Maryland  20892.  (301)  435-1783. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
im()osed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Z)ote:  June  27. 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4118, 
Telephone  Conference. 

Contact  Person:  Dr.  Christine  Melchlor. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4118,  Bethesda, 
Maryland  20892.  (301)  435-1713. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  June  27. 1997. 

Time:  9iX)  a.m. 

Place:  Embassy  Suites  Hotel.  Chevy  Chase, 
MD. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5202,  Bethesda,  Maryland  20892.  (301) 
435-1260. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  June  27. 1997. 

Time;  8:30  a.m. 

P/ace:  Capitol  Holiday  Inn,  Washington, 
DC 

'Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5168.  Bethesda.  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

ZJote;  July  1.1997. 
Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5156, 
Telephone  Conference. 

Contact  Person:  Dr.  Chhandra  Ganguly. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5156.  Bethesda. 
Maryland  20892,  Bethesda.  Marvland  20892. 
(301)435-1739. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Etate:  July  7-8.  1997. 
Time:  8:00  a.m. 

pyoce;  Ramada  Inn.  Rockville.  MD.  • 
Contact  Person:  Dr.  Dennis  Leszczynski, 
Scientific  Review  Administrator.  6701 


Rockledge  Drive,  Room  6170,  Bethesda, 
Maryland  20892.  (301)  435-1044. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Z)Qte:July  15.  1997. 

Time:  10:00  a.m. 

Place:  NIH.  Rockledge  2,  Room  5204, 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller.  Scientific 
Review  Administrator.  6701  Rockledge  Dnve, 
Room  5204.  Bethesda.  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  18, 1997. 

TiVne;  10:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Gopa  Rakhit.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  4154.  Bethesda.  Maryland  20892.  (301) 
435-1721. 

Name  of  SEP:  Multidiciplinary  Sciences. 

Date:  July  21-23, 1997. 

Time:  7:00  p.m. 

Place:  Radisson  Hotel  Metrodome, 
Minneapolis.  MN. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  5116.  Bethesda.  Maryland  20892.  (301) 
435-1171. 

Name  of  SEP:  Multidisciplinarv  Sciences. 

Date:  August  10-12.  1997. 

Time:  7:00  p.m. 

Place:  Glidden  House  Hotel,  Qeveland, 
OH. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum.  Scientific  Review 
Administrator.  6701  Rockledge  Drive,  Room 
5210.  Bethesda.  Maryland  20892,  (301)  43&- 
1176. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote:  June  12. 1997. 

Time:  12:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4170. 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  Laraontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4170.  Bethesda. 
Maryland  20892,  (301)  435-1126. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  June  26. 1997. 

Time:  9.00  a.m. 

Place:  Holiday  Inn-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  Nancy  Shinowara. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5216,  Bethesda, 
Maryland  20892.  (301)  435-1173. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Do(e:July  11, 1997. 

Time:  8:30  a.m. 

Place:  Ramada  Inn.  Rockville.  MD. 

Contact  Person:  Dr.  Abubakar  Shaikh, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  6166.  Bethesda, 
Maryland  20892.  (301)  435-1042. 
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Name  of  SEP:  Clinical  Sciences. 

Date:  July  28-29. 1997. 

Time:  2:00  p.m. 

P/oce:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Administrator,  6701 
Rockledgc  Drive,  Room  4218,  Bethesda, 
Maryland  20892,  (301)  435-1198. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  29-30. 1997. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4110,  Bethesda, 
Maryland  20892,  (301)  435-1784. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  Invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  4,  1997. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-15143  Filed  6-5-97;  2:00  pm) 
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Administration  for  Children  and 
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Serv  ce:i ':   He'ugees  in  Local  Areas  of 
High  Need 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Final  notice  of  availability  of 
formula  allocation  funding  for  FY  1997 
targeted  assistance  grants  to  States  for 
services  to  refugees  ^  in  local  areas  of 
high  need. 


■  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  "Requirements  for 
documentation  of  refugee  status,"  eligibility  for 
targeted  assistance  includes  Cuban  and  Haitian 
entrants,  certain  Amerasians  from  Vietnam  who  are 
admitted  lo  the  U.S.  as  immigrants,  and  certain 
Amerasians  from  Vietnam  who  are  U.S.  citizens. 
(See  section  II  of  this  notice  on  "Authorization  ") 
The  term  "refugee",  used  in  tliis  notice  for 
convenience,  is  intended  to  encompass  such 
additional  persons  who  are  eligible  to  participate  in 
refugee  program  services,  including  the  targeted 
assistance  program. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 


SUMMARY:  This  notice  announces  the 
availability  of  funds  and  award 
procedures  for  FY  1997  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Program 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  currently 
available  resources. 

This  final  notice  also  announces  the 
inclusion  of  8  additional  qualified 
counties  for  targeted  assistance  formula 
allocation  funding,  bringing  the  total  of 
qualified  targeted  assistance  counties 
from  39  counties  to  47  counties  for  FY 
1997. 

The  final  notice  reflects  an  adjustment 
in  final  allocations  to  States  as  a  result 
of  additional  arrival  data. 

A  notice  of  proposed  allocation  of 
targeted  assistance  funds  was  published 
for  public  comment  in  the  Federal 
Register  on  April  1,  1997  (62  FR  15520). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Toyo  Biddle,  Director,  Division  of 
Refugee  Self-Sufficiency,  (202)  401- 
9250. 

APPUCATION  DEAOUNE:  The  closing  date 
for  submission  of  applications  is  )uly 
24.  1997.  Applications  postmarked  after 
the  closing  date  will  be  classified  as 
late. 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  to:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Refugee 
Resettlement,  Division  of  Refugee  Self- 
Sufficiency.  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447,  Attention: 
Application  for  Targeted  Assistance 
Formula  Program. 

Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 


admissions  are  not  eligible  to  be  served  under  the 
targeted  assistance  program  (or  under  other 
programs  supported  by  Federal  refugee  funds) 
during  their  period  of  coverage  under  their 
sponsoring  agency's  agreement  with  the  Department 
of  State — usually  two  years  from  their  date  of 
arrival,  or  until  they  obtain  permanent  resident 
alien  status,  whichever  comes  first. 


hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Refugee 
Resettlement,  Division  of  Refugee  Self- 
Sufficiency,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  SW.,  Washington.  DC  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

To  be  considered  complete,  an 
application  package  must  include  a 
signed  original  and  two  copies  of 
Standard  Form  424,  424A,  and  424B. 
dated  April  1988.  (We  will  provide 
copies  of  these  materials  to  all  targeted 
assistance  States.) 

CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  (CFDA)  NUMBER:  93.584. 

FOR  FURTHER  INFORMATION  ON 
APPUCATION  PROCEDURES:  States  should 
contact  their  State  Analyst  in  ORR. 

SUPPLEMENTARY  INFORMATION: 

L  Purpose  and  Scope 

This  notice  announces  the  availability 
of  fimds  for  grants  for  targeted 
assistance  for  services  to  refugees  in 
counties  where,  because  of  factors  such 
as  imusually  large  refugee  populations, 
high  refugee  concentrations,  and  high 
use  of  public  assistance,  there  exists  and 
can  be  demonstrated  a  specific  need  for 
supplementation  of  resources  for 
services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $49,857,000  in  FY 
1997  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  1997 
appropriation  for  the  Department  of 
Health  and  Human  Services  (Pub.  L.  No. 
104-208). 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$49,857,000  appropriated  for  FY  1997 
targeted  assistance  as  follows: 

•  $35,371,300  will  be  allocated  imder 
the  5-year  population  formula  to  47 
qualified  coimties.  as  set  forth  in  this 
notice. 

•  $9,500,000  will  be  awarded  imder  a 
discretionary  grant  announcement  to 
States  to  provide  supportive  services  to 
elderly  refugees,  particularly  those  who 
will  soon  lose  SSI  eligibility  due  to  the 
alien  eligibility  restrictions  in  the 
welfare  reform  law.  A  grant 
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announcement  will  be  issued  separately 
which  sets  forth  application 
requirements  and  evaluation  criteria. 

•  $4,985,700  (10%  of  the  total)  will 
be  used  to  fund  continuation  grants 
under  a  discretionary  grant 
announcement  that  was  issued  in  FY 
1996. 

In  addition,  the  Office  of  Refugee 
Resettlement  will  have  available  an 
additional  $5,000,000  in  FY  1997  funds 
for  the  targeted  assistance  discretionary 
program  through  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 

1997  (Pub.  L.  No.  104-208).  These  funds 
will  augment  the  10-percent  of  the 
targeted  assistance  program  which  is 
set-aside  for  grants  to  localities  most 
heavily  impacted  by  the  influx  of 
refugees  such  as  Laotian  Hmong, 
Cambodians  and  Soviet  Pentecostals, 
including  secondary  migrants  who 
entered  the  United  States  after  October 
1. 1979. 

The  Director  originally  designated  $19 
million  in  targeted  assistance  funds  for 
supportive  services  to  elderly  refugees 
out  of  concern  for  the  refugee  elderly 
who  are  about  to  lose  their  SSI 
eligibility  due  to  the  recent  welfare 
reform  law.  In  light  of  the  immigrant 
eligibility  provisions  regarding  SSI  and 
Medicaid  proposed  in  the  recent  FY 

1998  budget  agreement  between  the 
Administration  and  Congress,  the 
Director  has  decided  to  decrease  the 
amount  of  discretionary  funding  for 
services  to  elderly  refugees  at  risk  of 
losing  SSI  from  the  $19,000,000 
proposed  for  this  purpose  in  the  April 
1  notice  to  $9,500,000.  We  believe  the 
proposed  changes  in  the  budget 
agreement  will  prevent  the  termination 
of  SSI  benefits  to  the  majority  of  refugee 
SSI  recipients.  The  bipartisan  budget 
agreement  allows  immigrants  who 
entered  the  U.S.  prior  to  August  23, 
1996,  and  who  are  or  t)ecome  disabled 
to  be  eligible  for  SSI  and  Medicaid. 
While  this  provision  will  not  protect  all 
refugees  currently  on  SSI,  it  is  estimated 

.  that  approximately  70%-80%  of  current 
refugee  elderly  SSI  recipients  will  be 
determined  disabled  and,  as  a 
consequence,  will  not  lose  their  SSI 
benefits.  In  addition,  the  Administration 
and  Congress  have  agreed  to  extend  the 
SSI  and  Medicaid  eligibility  period  for 
refugees  and  asylees  from  5  years  after 
entry,  (the  limit  in  the  welfare  reform 
law),  to  7  years  after  entry.  This  budget 
resolution  is  currently  being  considered 
by  the  House  and  Senate  budget 
committees  and  we  expect  legislation  to 
follow  shortly.  The  Director  has  decided 
to  allocate  $9.5  million  to  a 
discretionary  program  to  assist  the 
approximately  20%-30%  of  elderly  SSI 


recipients  who  are  not  likely  to  be 
determined  disabled  and  thus  lose  their 
SSI  benefits  beginning  in  August  1997 
as  a  result. 

The  Director  has  decided  to  allocate 
the  remaining  $9.5  million  to  the  regular 
formula  allocation  program  to  enable 
additional  impacted  counties  to  benefit 
from  targeted  assistance  funding. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process 
of  local  plarming  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
job  placements. 

Tne  targeted  assistance  program 
reflects  the  requirements  of  section 
412(c)(2)(B)  of  the  Immigration  and 
Nationality  Act  (INA),  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  "(i)  primarily  for  the 
purpose  of  facilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugc»e  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity." 

II.  Authorization 

Targeted  assistance  projects  are 
funded  under  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  No.  99-605),  8  U.S.C. 
1522(c);  section  501(a)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  No.  96-422),  8  U.S.C.  1522  note, 
insofar  as  it  incorporates  by  reference 
with  respect  to  Cuban  and  Haitian 
entrants  the  authorities  pertaining  to 
assistance  for  refugees  established  by 
section  412(c)(2)  of  the  INA,  as  cited 
above;  section  584(c)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1988,  as  included  in  the  FY  1988 
Continuing  Resolution  (Pub.  L.  No.  100- 
202),  insofar  as  it  incorporates  by 
reference  with  respect  to  certain 
Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
II  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Acts,  1989  (Pub.  L.  No. 
100-461),  1990  (Pub.  L.  No.  101-167). 
and  1991  (Pub.  L.  No.  101-513). 

III.  Gient  and  Service  Priorities 

Targeted  assistance  funding  must  be 
used  to  assist  refugee  families  to  achieve 
economic  independence.  To  this  end. 


States  and  counties  are  required  to 
ensure  that  a  coherent  family  self- 
sufficiency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
family's  needs  from  time  of  arrival  until 
attainment  of  economic  independence. 
(See  45  CFR  400.79  and  400.156(g).) 
Each  family  self-sufficiency  plan  should 
address  a  family's  needs  for  both 
employment-related  services  and  other 
needed  social  services.  The  family  self- 
sufficiency  plan  must  include:  (1)  a 
determination  of  the  income  level  a 
family  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 
(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  employment  of  sufficient 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family.  In 
local  jurisdictions  that  have  both 
targeted  assistance  and  refugee  social 
services  programs,  one  family  self- 
sufficiency  plan  may  be  developed  for  a 
family  that  incorporates  both  targeted 
assistance  and  refugee  social  services. 

Services  funded  tnrough  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
beyond  the  initial  years  of  resettlement. 
States  may  not  provide  services  funded 
under  this  notice,  except  for  referrafand 
interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  years). 

In  accordance  with  45  CFR  400.314, 
States  are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 
cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  employment"  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
this  program  are  intended  to  help  fulfill 
the  Congressional  intent  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  (section 
412(a)(l)(B)(i)  of  the  INA).  Therefore,  in 
accordance  with  45  CFR  400.313, 
targeted  assistance  funds  must  be  used 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jot)s  with  less  than  one  year's 
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participation  in  the  targeted  assistance 
program  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Targeted  assistance  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Targeted  assistance  funds  may  not 
be  used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
progjrams  that  are  not  intended  to  lead 
to  employment  within  a  year. 

In  accordance  with  §  400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  period  with  employment  or  with 
other  employment-related  activities. 

A  portion  of  a  local  area's  allocation 
may  be  used  for  services  which  are  not 
directed  toward  the  achievement  of  a 
specific  employment  objective  in  less 
than  one  year  but  which  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State.  Allowable 
services  include  those  listed  under 
§400.316. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  States  must  "insure  that 
women  have  the  same  opportunities  as 
men  to  participate  in  training  and 
instruction."  In  addition,  in  accordance 
with  §  400.317,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit.  States  and 
counties  are  expected  to  make  every 
effort  to  assure  availability  of  day  care 
services  for  children  in  order  to  allow 
women  with  children  the  opportunity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accomplish  this,  day  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  assistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services-funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  TAP-funded  day  care  should  be 
limited  to  one  year  after  the  refugee 
becomes  employed.  States  and  counties. 


however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encouraged  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  §400.317,  targeted 
assistance  services  must  be  provided  in 
a  manner  that  is  culturally  and 
linguistically  compatible  with  a 
refugee's  language  and  cultural 
background,  to  the  maximum  extent 
feasible.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 
Services  funded  under  this  notice  must 
be  refugee-specific  services  which  are 
designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

When  planning  targeted  assistance 
services.  States  must  take  into  account 
the  reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative.  See  §  400.156(b). 

ORR  strongly  encourages  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 
equally  qualified,  provided  that  the 
MAA  has  the  capability  to  deliver 
services  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served.  ORR  also  strongly  encourages 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
target  populations  to  be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

D.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compatible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 


strongly  encourages  States  and  counties 
to  promote  and  give  special 
consideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consohdation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

The  award  of  funds  to  States  under 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  section  IX,  below. 

IV.  Discussion  of  Comments  Received 

Thirteen  letters  of  comment  were 
received  in  response  to  the  notice  of 
proposed  availability  of  FY  1997  funds 
for  targeted  assistance.  The  comments 
are  summarized  below  and  are  followed 
in  each  case  by  the  Department's 
response. 

Comment:  Ten  commenters  expressed 
support  for  the  proposed  use  of  $19 
million  for  services  to  the  elderly, 
particularly  those  elderly  who  are  about 
to  lose  their  SSI  eligibility.  One 
commenter  was  opposed  to  the 
proposed  $19  million  discretionary 
program  for  elderly  services  and 
questioned  ORR's  legal  authority  to  use 
these  funds  in  a  discretionary  manner  as 
opposed  to  including  these  funds  in  the 
formula  allocation  program.  The 
commenter  recommended  that  ORR 
allocate  all  available  TAP  funds  by 
formula.  One  commenter,  while 
supporting  the  use  of  the  $19  million  for 
the  elderly,  objected  to  the  awarding  of 
these  funds  through  a  discretionary 
grant  program  and  recommended  a 
block  grant  instead.  Another  commenter 
urged  ORR  to  make  the  discretionary 
application  process  as  simple  as 
possible  and  base  awards  on  the  number 
of  SSI  refugees  in  the  U.S.  over  5  years. 
Six  commenters  recommended  that  the 
funding  be  allocated  only  to  States  and 
counties  with  high  concentrations  of 
refugees,  not  all  States.  Six  commenters 
feh  Siat  ORR  should  hot  allocate  these 
funds  on  the  basis  of  elderly  refugee 
arrivals  and  should  base  funding  on 
current  place  of  residence,  not  initial 
place  of  resettlement.  Eight  commenters 
strongly  recommended  that  funding  be 
based  on  the  number  of  elderly  refugees 
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in  each  area  who  received  SSA  notices 
in  Februar>'  and  March  1997,  indicating 
they  are  likely  to  be  ineligible  for  SSI. 
Five  commenters  felt  that  local  areas 
should  be  given  the  discretion  to  decide 
what  kinds  of  services  to  provide  to 
elderly  refugees.  One  commenter 
recommended  the  inclusion  of  disabled 
as  well  as  elderly  refugees  as  eligible 
recipients. 

Response:  To  clarify  the  question  of 
ORR's  legal  authority  to  award  $19 
million  in  targeted  assistance  funds 
through  a  discretionary  program,  there 
is  no  prohibition  in  the  statute  that 
precludes  the  use  of  TAP  funds  for 
discretionary  activities.  Furthermore, 
nothing  in  ORR  regulations  for  the  TAP 
formula  program  administratively 
establishes  any  particular  percentage  of 
funds  to  be  spent  on  the  formula 
program.  The  commenter  will  note, 
however,  that  the  Director  has  added 
$9.5  million  to  the  formula  allocation 
amount. 

Regarding  inclusion  of  the  disabled, 
in  light  of  the  budget  agreement 
between  the  Congress  and  the 
Administration  to  allow  full  eligibility 
for  SSI  and  Medicaid  for  disabled 
immigrants,  including  refugees,  who 
were  residing  in  the  U.S.  prior  to 
enactment  of  the  welfare  reform  law, 
ORR's  elderly  discretionary  grant 
program  will  focus  only  on  the  elderly. 
Under  the  elderly  discretionary 
program,  ORR  intends  to  fund  only 
those  States  with  counties  that  have 
large  concentrations  of  refugees  age  65 
and  over,  which  is  the  population  most 
at-risk  of  losing  SSI.  Regarding  the 
suggestion  to  base  funding  on  the 
number  of  refugee  SSI  recipients  who 
received  SSA  notices  in  February  and 
March,  1997,  to  our  knowledge,  SSI 
recipient  data  that  separately  identifies 
refugee  recipients  are  not  available  from 
the  Social  Security  Administration.  ORR 
intends  to  use  a  formula  that  focuses  on 
counties  heavily  impacted  by  older 
refugees.  ORR  utilized  data  covering  FY 
1983  through  FY  1996  for  older  refugees 
age  65  or  older  or  who  will  reach  age 
65  or  older  by  October  1, 1999.  From 
these  data,  ORR  developed  a  list  of 
counties  that  had  a  minimum  threshold 
of  500  or  more  refugees  aged  65  or  over. 
Additionally,  other  States  and  counties 
may  apply  for  these  funds  if  they  can 
demonstrate  an  older  refugee  population 
that  meets  the  minimum  county 
threshold  of  500  or  more  older  refugees. 

Regarding  the  recommendation  that 
services  to  the  elderly  should  be 
developed  locally,  the  announcement  to 
assist  elderly  refugees  makes  clear  that 
services  should  be  developed  and 
administered  at  local  levels.  In  addition, 
ORR  encourages  local  service  providers 


to  work  closely  with  community-based 
Area  Agencies  on  Aging  to  collaborate 
and  coordinate  services  to  older 
refugees. 

Finally,  regarding  the  request  to  keep 
the  application  process  as  simple  as 
possible,  ORR  shares  the  commenter's 
interest  and  will  make  every  effort  to 
keep  the  process  simple. 

Comment:  Eight  commenters  from  one 
State  felt  that  States  and  counties 
should  have  the  flexibility  to  serve 
refugees  in  the  U.S.  over  5  years  with 
targeted  assistance  formula  funds. 
Several  of  these  commenters  stated  that 
there  are  large  numbers  of  post- 5-year 
refugees  in  the  State  who  are  in  need  of 
services,  have  difficulty  accessing 
mainstream  services,  and  will  soon  lose 
their  eligibility  for  assistance.  One 
commenter  recommended  that  ORR 
allow  States  to  use  TAP  funds  to  serve 
post-5-year  refugees  provided  that 
existing  priority  groups  are  fully  served 
and  sufficient  TAP  fimds  are  available 
for  this  purpose. 

Response:  We  continue  to  believe  that 
targeted  assistance  formula  funds 
should  be  used  for  refugees  during  their 
first  5  years  in  the  U.S.  in  order  to 
concentrate  adequate  resources  on 
helping  refugees  to  become  self- 
sufficient  as  soon  as  possible  without 
becoming  long-term  welfare  recipients. 
Of  particular  concern  are  the  large 
numbers  of  refugees  in  the  U.S.  less 
than  5  years,  who  reside  in  high  welfare 
States  and  have  been  on  welfare  since 
their  arrival.  These  are  the  refugees  who 
require  top  priority  from  the  refugee 
program.  Also  of  top  priority  is  to  meike 
sure  that  future  refugee  arrivals  never 
get  to  the  point  of  being  on  welfare  for 
most  of  their  first  5  years  in  the  U.S.  For 
these  reasons  we  do  not  agree  with  the 
commenters  that  the  5-year  limitation 
on  targeted  assistance  formula  funds 
should  be  changed;  the  focus  on 
services  during  the  first  5  years  is  the 
right  focus. 

Regarding  the  comment  that  many  of 
the  post-5-year  refugees  will  soon  lose 
their  eligibility  for  public  assistance,  it 
is  important  to  note  that  most  States 
have  decided  to  allow  refugees  who 
were  residing  in  the  U.S.  prior  to  August 
22,  1996,  to  continue  to  be  eligible  for 
TANF  assistance  on  the  same  basis  as 
U.S.  citizens. 

Finally,  we  wish  to  remind  States  that 
ORR  discretionary  funds  may  be  used  to 
serve  post-5-year  refugees.  This  year,  a 
substantial  amount,  approximately 
$42,685,000,  will  be  available  in 
discretionary  funds  to  serve  refugees, 
including  refugees  who  have  been  in  the 
U.S.  over  5  years. 

Comment:  Three  commenters 
expressed  concern  regarding  ORR's 


requirement  for  family  self-sufficiency 
plans.  One  commenter  questioned 
whether  services  should  be  provided  to 
take  refugees  to  self-sufficiency  thereby 
using  resources  that  would  otherwise  be 
available  to  help  some  refugees  find 
employment.  The  commenter  felt  that 
the  requirement  implied  that  services 
should  be  provided  to  a  full-time 
employed  refugee  until  the  family  is  off 
aid.  Two  commenters  stated  that  the 
family  self-sufficiency  plan  is  redundant 
with  individual  employability  plans. 
One  commenter  asked  if  one  plan  could 
be  developed  in  lieu  of  both  plans. 
Another  commenter  recommended  that 
ORR  eliminate  the  family  self- 
sufficiency  plan  requirement  and  issue 
waivers  to  States  in  the  interim. 
Response:  As  stated  in  several 
previous  notices,  the  family  self- 
sufficiency  plan  is  a  tool  that  assists 
both  the  refugee  family  and  the 
employment  counselor  to  focus  more 
clearly  on  what  steps  need  to  be  taken 
to  achieve  self-sufficiency.  In  many 
cases,  it  requires  more  than  one  wage- 
earner  to  go  to  work  in  order  for  a  family 
to  become  self-sufficient.  The 
development  of  a  family  self-sufficiency 
plan  puts  the  proper  focus  on  the  family 
as  the  client  unit.  The  employment 
plan,  in  contrast,  focuses  on  one 
person's  employment  without 
addressing  what  is  needed  of  other 
adults  in  the  family  to  get  the  family 
unit  self-sufficient.  We  do  not  view  self- 
sufficiency  plans  and  individual 
employment  plans  to  be  redundant; 
individual  employment  plans  are  part  of 
a  family  self-sufficiency  plan,  not  a 
separate  entity. 

ORR  does  not  insist  that  employment 
service  providers  work  with  all  refugee 
families  until  they  are  self-sufficient  at 
the  expense  of  other  clients,  but  we 
encourage  States  and  providers  to 
design  programs  that  efficiently  use 
resources  to  help  refugee  families 
become  self-sufficient  to  the  maximum 
extent  feasible.  By  developing  a  family 
self-sufficiency  plan,  at  least  a  refugee 
family  will  be  able  to  understand  what 
it  takes  to  not  only  get  a  job,  but  to  get 
off  welfare.  Experience  in  a  number  of 
States  shows  that  the  use  of  family  self- 
sufficiency  plans  results  ultimately  in 
earlier  family  self-sufficiency  through 
the  attainment  of  jobs  for  one  or  more 
wage  earners  at  self-supporting  wages. 
We  would  be  happy  to  connect  any 
State  and  county  that  does  not 
understand  how  to  use  family  self- 
sufficiency  plans  to  good  effect  with 
States  and  providers  experienced  in 
using  family  self-sufficiency  plans 
effectively. 

Comment:  One  commenter  questioned 
the  meaningfulness  of  requiring  targeted 
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assistance  grantees  to  propose  TAP 
outcome  goals  aimed  at  continuous 
improvement  from  one  year  to  the  next 
in  light  of  factors  such  as  reduced  TAP 
allocations,  inability  to  serve  refugees 
who  have  been  in  the  U.S.  more  than  60 
months,  and  economic  factors  including 
recession  and  high  unemployment  rates. 
Another  commenter  felt  that  since  ORR 
requires  outcomes,  less  emphasis 
should  be  placed  on  how  outcomes  are 
achieved  and  more  local  flexibility 
should  be  allowed  in  providing  services. 

Response:  We  understand  that 
funding  levels  and  other  variables  must 
be  taken  into  account  when  setting  and 
meeting  outcome  goals.  For  this  reason, 
we  ask  States  and  counties  to  set  goals 
in  terras  of  percentages  and  real 
numbers.  For  example,  a  decrease  in 
funding  will  Ukely  result  in  a  smaller 
caseload  to  be  served,  but  need  not 
necessarily  result  in  a  smaller 
percentage  of  the  caseload  entering 
employment.  States  and  counties  also 
have  the  opportunity  to  attach  a 
narrative  with  the  goal  plan  which 
explains  local  factors  that  affect 
performance  outcomes. 

Regarding  more  local  flexibiUty,  we 
believe  States  and  counties  already  have 
a  great  deal  of  flexibility  in  designing 
services  and  service  delivery. 

Comment:  Two  commenters  raised 
concerns  regarding  the  methodology  by 
which  ORR  allocates  targeted  assistance 
funds  and  qualifies  counties  for  targeted 
assistance  funds.  One  commenter 
recommended  that  the  allocation 
formula  be  based  on  all  refugee  arrivals 
to  the  county  with  no  limitation 
regarding  when  the  refugees  first  arrived 
in  the  county.  The  same  commenter  also 
recommended  that  qualification  for 
targeted  assistance  funds  should  be 
based  solely  on  refugee  arrivals  and  not 
on  refugee  concentration.  One  county 
requested  that  the  TAP  funding  level  for 
the  county  remain  equal  to  the  county's 
FY  1996  allocation  because  of  the 
continued  demand  for  TAP  services  in 
the  county. 

Response:  In  regard  to  the  suggestion 
that  the  TAP  allocation  formula  be 
based  on  all  refugee  arrivals  to  the 
county  regardless  of  when  the  refugees 
arrived,  the  targeted  assistance 
allocation  formula  must  be  consistent 
with  §  400.315(b)  of  ORR's  regulaUons 
which  limits  the  provision  of  targeted 
assistance  formula  services  to  refugees 
who  have  been  in  the  U.S.  5  years  or 
less.  In  regard  to  using  population  as  the 
only  quahfying  criterion,  ORR  is 
required  to  use  all  the  factors  that  are 
outUned  in  the  statute  for  which  data 
are  available.  Section  412(c)(2)(A)  of  the 
Immigration  and  Nationality  Act 
identifies  large  refugee  populations, 
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high  refugee  concentrations,  and  high 
use  of  public  assistance  by  refugees  as 
three  factors  to  take  into  account  for 
targeted  assistance  eligibility.  While  we 
do  not  have  available  welfare 
dependency  data,  data  are  available  on 
reftigee  population  and  refugee 
concentration.  Therefore  ORR  is 
required  to  use  both  factors  in 
determining  county  qualification. 

In  regard  to  a  county's  request  for  the 
same  amount  of  funds  as  it  received  in 
FY  1996,  the  amount  of  funds  a 
qualified  county  receives  each  year  is 
based  on  the  county's  most  recent  five- 
year  population.  By  definition, 
allocations  in  a  formula  program  must 
be  determined  on  the  basis  of  a  formula 
that  is  applied  consistently  across  all 
grantees  in  order  to  ensure  equity. 
Special  exceptions  and  deviations, 
therefore,  cannot  be  made  in  a  formula 
allocation  program. 

V.  Eligible  Grantees 

Eligible  grantees  are  those  agencies  of 
State  governments  that  are  responsible 
for  the  refugee  program  under  45  CFR 
400.5  in  States  containing  counties 
which  qualify  for  FY  1997  targeted 
assistance  awards. 

The  use  of  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  limited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 

The  State  agency  will  submit  a  single 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval  of 
the  State's  application  by  ORR,  local 
targeted  assistance  plans  will  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  a  State  chooses  to  determine 
county  allocations  differently  from 
those  set  forth  in  this  notice,  in 
accordance  with  §400.319,  the  FY  1997 
allocations  proposed  by  the  State  must 
be  based  on  the  State's  population  of 
refugees  who  arrived  in  the  U.S.  during 
the  most  recent  5-year  period.  A  State 
may  use  welfare  data  as  an  additional 
factor  in  the  allocation  of  its  targeted 
assistance  funds  if  it  so  chooses; 
however,  a  State  may  not  assign  a 
greater  weight  to  welfare  data  than  it  has 
assigned  to  population  data  in  its 
allocation  formula.  In  addition,  if  a  State 
chooses  to  allocate  its  FY  1997  targeted 
assistance  funds  in  a  manner  different 
from  the  formula  set  forth  in  this  notice, 
the  FY  1997  allocations  and 
methodology  proposed  by  the  State 


must  be  included  in  the  State's 
application  for  ORR  review  and 
approval. 

Applications  submitted  in  response  to 
the  final  notice  are  not  subject  to  review 
by  State  and  areawide  clearinghouses 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

VI.  Qualification  and  Allocation 

A.  Qualified  Counties 

In  the  FY  1996  targeted  assistance 
final  notice  (61  FR  36739  (July  12, 
1996),  the  ORR  Director  indicated  her 
intention  to  determine  the  qualification 
of  counties  for  targeted  assistance  funds 
once  every  three  years,  beginning  in  FY 
1996.  Therefore,  it  is  ORR's  intent  that 
the  39  counties  listed  as  qualified  for 
TAP  funding  in  FY  1996  will  remain 
qualified  for  TAP  funding  for  FY  1997. 
We  have  decided,  however,  to  make  8 
additional  qualified  counties  eligible  for 
FY  1997  targeted  assistance  formula 
funding  and  have  increased  the  total 
amount  available  for  formula  allocation 
funding  from  $25,871,300  to 
$35,371,300  to  enable  an  increase  in 
eligible  counties.  The  increase  in  the 
total  amount  available  for  formula 
allocations  has  also  resulted  in  higher 
allocations  for  the  original  39  counties 
than  appeared  in  the  April  1  notice. 

The  8  additional  counties  deemed  to 
be  ehgible  for  targeted  assistance 
funding  were  the  next  8  counties, 
beyond  the  original  39  counties  listed  as 
quahfied  in  FY  1996,  that  had  the 
highest  ranking  based  on  the  sum  of  a 
county's  rank  on  refugee  arrivals  during 
the  5-year  period  from  FY  1992— FY 
1996  and  its  rank  on  concentration. 
Using  the  same  methodology  as  in  FY 
1996,  each  county  was  ranked  on  the 
basis  of  its  most  recent  5-year  arrival 
population  and  its  concentration  of 
refugees,  with  a  relative  weighting  of  2 
to  1  respectively.  Each  county  was  then 
ranked  in  terras  of  the  sum  of  a  county's 
rank  on  refugee  arrivals  and  its  rank  on 
concentration.  The  following  8  counties 
had  the  highest  rank  and  are  listed  in 
order  of  ranking: 
Jefferson  County.  KY 
Hudson  County,  NJ 
Ingham  County,  Nfl 
Cuyahoga  County,  OH 
Cass  County,  ND 
Broward  County,  FL 
Pierce  County,  WA 
Maricopa  County,  AZ 

The  addition  of  these  8  counties 
increases  the  list  of  qualified  targeted 
assistance  counties  from  the  39  listed  in 
the  April  1  notice  to  47  counties  and 
increases  the  number  of  States  to  receive 
targeted  assistance  funding  in  FY  1997 
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trom  21  States  to  26  States.  It  is  our 
intent  that  the  47  counties  listed  in  this 
notice  as  qualified  to  apply  for  FY  1997 
TAP  funding  will  remain  qualified  for 
TAP  funding  through  FY  1998.  This,  of 
course,  is  subject  to  the  availability  of 
appropriations. 

Since  the  Commonwealth  of  Kentucky 
no  longer  participates  in  the  refugee 
program,  the  Wilson/Fish  grantee  which 
has  been  operating  the  refugee  program 
since  the  State  dropped  out  will  be  the 
eligible  grantee  for  the  Jefferson  County 
allocation. 

B.  Allocation  Formula 

Of  the  funds  available  for  FY  1997  for 
targeted  assistance,  $35,371,300  is 
allocated  by  formula  to  States  for 
qualified  counties  based  on  the  initial 
placements  of  refugees,  Amerasians,  and 


entrants  in  these  counties  during  the  5- 
year  period  from  FY  1992  through  FY 
1996  (October  1. 1991— September  30, 
1996). 

With  regard  to  Havana  parolees,  we 
are  crediting  6.910  Havana  parolees  who 
arrived  in  FY  1996  to  qualified  coimties 
in  Florida  based  on  data  the  State 
submitted  during  the  public  comment 
period.  We  have  credited  FY  1996 
Havana  parolees  to  the  remaining 
qualified  targeted  assistance  counties 
based  on  the  counties'  proportion  of  the 
5-year  (FY  1992— FY  1996)  entrant 
arrival  population.  For  FY  1995. 
Florida's  Havana  parolees  for  each 
qualified  coimty  are  based  on  data 
submitted  by  the  State  last  year,  while 
Havana  parolees  credited  to  counties  in 
other  States  were  prorated  based  on  the 


counties'  proportion  of  the  5-year  (FY 
1991— FY  1995)  entrant  population  in 
the  U.S.  The  allocations  in  this  notice 
reflect  these  additional  parolee 
numbers. 

Vn.  Allocations 

Table  1  lists  the  qualified  counties, 
the  number  of  refugee/entrant  arrivals  in 
those  counties  during  the  5-year  period 
from  October  1.  1991— September  30, 
1996.  the  prorated  number  of  Havana 
parolees  credited  to  each  county  based 
on  the  county's  proportion  of  the  5-year 
entrant  population  in  the  U.S.,  the  sum 
of  the  first  three  columns,  and  the 
amount  of  each  county's  allocation 
based  on  its  5-year  total  population. 

Table  2  provides  State  totals  for 
targeted  assistance  allocations. 


Table  1.— Targeted  Assistance  Allocations  By  County:  FY  1997 


County 


Mancopa  County 

Alameda  County  

Fresno  County  ". 

Los  Angetes  County 

Merced  County 

Orange  County 

Sacramento  County 

San  Diego  County 

SAN  FRANCISCO  AREA  

San  Joaquin  County  — 

Santa  Clara  County  

Denver  County  

Distnct  of  Columbia 

Broward  County  

Dade  County  

Duval  County  

Palm  Beach  County  

DeKalb  County 

Fulton  County „ 

CHICAGO  AREA  

Polk  County 

Jefferson  County*  . 

Baltmofe  County  „ 

Suffolk  County 

Ingham  County 

Oakland  Couniy  

Hennep<n  County  

Ramsey  County  

St  Louis  County  

LarKaster  County 

Hudson  County  _.. 

BemaliHo  County 

Broome  County  

Monroe  County  

NEW  YORK  CITY  AREA  

Orteida  County 

Cass  County  

Cuyahoga  County  

PORTLAND  OREGON  AREA 

Philadelphia  County  

Davidson  County 

DALLAS  AREA  ._ 

Hams  County  

FAIRFAX  AREA  

RichnrKirxJ  City 

Pierce  County  


State 


Arizona  

California  

Calilomia  

California  

Caiifomia  

Caiitomia  

California  

California 

Caiifomia  

Caiifomia  

California  

Colorado 

Distnct  of  Col. .. 

Ftorida  

Florida  

Florida  

Ftorida  

Georgia 

Georiga 

linois  

Iowa 

Kentucky 

Maryland 

Massachusetts 

Mchigan  

Michigan  

Minnesota 

Minnesota 

Missoun  

Nebraska 

New  Jersey  .... 
New  Mexico .... 

New  Yortc 

New  Yoric 

New  Yori< 

New  York 

North  Dakota  .. 

Ohio 

Oregon  

Pennsylvania  .. 

Tennessee  

Texas  

Texas  

Virginia  

Virginia  

Washington  ..., 


Refugees 


5.262 
4.944 
5.841 
25.794 
1.541 
22.500 
12.288 
12.457 
11.076 
2.434 
16,297 
3,478 
4.001 
1.219 
10.618 
3.059 
768 
5.815 
6,298 
18,056 
2.939 
2,975 
3.384 
5,790 
1,788 
3.995 
5.794 
4.538 
5.891 
2.431 
2.032 
1.574 
1.718 
3.025 
84,374 
2,633 
1.597 
4.625 
11.034 
8,100 
3.188 
12.114 
10.559 
4,657 
1.913 
2.867 


Entrants 


Havana 
parolees^ 


600 
21 
2 
689 
0 
38 
5 
516 
195 
7 
50 
3 
17 
2.541 
40,023 
44 
2,991 
23 
238 
502 
1 
455 
3 
289 
266 
8 
3 
10 
2 
34 
892 
1,300 
28 
516 
1.218 
1 
3 
6 
581 
78 
54 
612 
176 
8 
109 
10 


Total  arriv- 
als FY 
1992-1996 


169 
6 
0 
216 
0 
12 
2 
147 
64 
2 
9 
1 
5 
401 
14,038 
20 
306 
7 
66 
136 
0 
97 
0 
95 
66 
3 
0 
3 
0 
6 
271 
379 
9 
152 
373 
0 
1 
1 
148 
24 
8 
175 
45 
2 
31 
2 


$35,371,300 

total  FY 

1997  altoca- 

tkxi 


6.031 
4.971 
5.843 
26.699 
1,541 
22,550 
12.295 
13.120 
11.335 
2.443 
16.356 
3.482 
4.023 
4.161 
64.679 
3,123 
4.065 
5.845 
6,602 
18,694 
2,940 
3,527 
3.387 
6.174 
2.120 
4.006 
5,797 
4.551 
5.893 
2.471 
3.195 
3.253 
1.755 
3.693 
85,965 
2.634 
1.601 
4.632 
11.763 
8,202 
3.250 
12.901 
10.780 
4.667 
2.053 
2,879 


$465,107 
383,361 
450,609 
2,059,012 
118,841 
1,739,044 
948.184 
1 .01 1 ,807 
874,149 
188,403 
1,261.366 
268,530 
310.252 
320.894 
4.988,009 
240.844 
313,491 
450.763 
509,143 
1,441,671 
226,731 
272,000 
261,204 
476,135 
163,493 
308.941 
447.061 
350.971 
454.465 
190,562 
246,397 
250,870 
135,345 
284,802 
6,629,573 
203,133 
123.468 
357.217 
907,156 
632,534 
250,638 
994,918 
831,348 
359.916 
158.326 
222.027 
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Table  1.— Targeted  Assistance  Allocations  By  County:  FY  1 997— Continued 


County 


Seattle  Area 
Total  . 


State 


Washington 


Refugees 


16,562 


385.933 


Entrants 


48 


55,216 


Havana 
parolees  ^ 


17.507 


Total  arriv- 
als FY 
1992-1996 


16.709 


458.656 


$35,371,300 

total  FY 
1997  alloca- 
tion 


1,288,589 


35.317,300 


Includes  Havana  Parolees  (HP's)  for  FY  1995  and  FY  1996.  For  FY  1995,  HP  amvals  to  the  qualifying  Florida  counties  (7855)  were  based  on 
actual  data  while  HP's  m  the  non-Flonda  qualifying  counties  (1327)  were  prorated  based  on  the  counties'  proportion  of  the  five  year  (FY  I99i- 
1995)  entrant  population  in  the  U.S.  For  FY  1996,  HP  amvals  to  the  qualifying  Florida  counties  (6910)  were  based  on  actual  data  while  HP's  in 
the  non-Florida  qualifying  counties  (1415)  were  prorated  based  on  the  counties'  proportion  of  the  five  year  (FY  1992-1996)  entrant  population  in 
the  U.S. 
2  The  allocation  for  Jefferson,  KY  will  be  awarded  to  the  Kentucky  Fish-Wilson  project. 


Table  2.— Targeted  Assistance 
Allocations  By  State:  FY  1997 


Arizona  

California 

Colorado  

District  of  Columbia 

Florida 

Georgia  

Illinois  ..f 

Iowa    ...i 

Kentucky  

Meiryland  

Massachusetts 

Michigan 

Minnesota  

Missouri 

Nebraska 

New  Jersey 

New  Meiico  

New  York  

North  Dakota 

Ohio  

Oregon  

Pennsylvania 

Tennessee  

Texas  

Virginia  

Washington  

To4 


$35,371,300 

total  FY  1997 

alkx:ation 


$465,107 

9,034,776 
268.530 
310,252 

5,863,238 
959,906 

1,441,671 
226,731 
272.000 
261,204 
476,135 
472,434 
798.032 
454,465 
190,562 
246,397 
250,870 

7,252,853 
123.468 
357.217 
907,156 
632,534 
250,638 

1,826,266 
518.242 

1.510.616 


35,371,300 


Vm.  Application  and  Implementation 
Process 

Under  the  FY  1997  targeted  assistance 
program.  States  may  apply  for  and 
receive  grant  awards  on  behalf  of 
qualified  counties  in  the  State.  A  single 
allocation  will  be  made  to  each  State  by 
ORR  on  the  basis  of  an  approved  State 
application.  The  State  agency  will,  in 
turn,  receive,  review,  and  determine  the 
acceptability  of  individual  county 
targeted  assistance  plans. 

PiiTSuant  to  §  400.210(b),  FY  1997 
targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant.  Fvmds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 


in  which  the  Department  awarded  the 
grant.  A  State's  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  two  years  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  on  the  basis  of 
a  State's  last  filed  report. 

The  requirements  regarding  the 
discretionary  portions  of  the  targeted 
assistance  program  will  be  addressed 
separately  in  the  grant  aimouncements 
for  those  funds.  Applications  for  these 
funds  are  therefore  not  subject  to 
provisions  contained  in  this  notice  but 
to  other  requirements  which  will  be 
conveyed  separately. 

Application  for  targeted  assistance 
formula  funds  by  the  Wilson/Fish 
grantee  in  Kentucky  for  services  to 
refugees  in  Jefferson  Coimty  are  not 
subject  to  the  application  requirements 
contained  in  this  notice  but  to  Wilson/ 
Fish  requirements  that  will  be  conveyed 
separately. 

IX.  Application  Requirements 

A.  For  States  in  Their  Second  Year  of 
Targeted  Assistance  Funding 

The  State  application  requirements 
for  grants  for  the  FY  1997  targeted 
assistance  formula  allocation  are  as 
follows: 

States  that  are  currently  operating 
under  approved  management  plans  for 
their  FY  1996  targeted  assistance 
program  and  wish  to  continue  to  do  so 
for  their  FY  1997  grants  may  provide  the 
following  in  lieu  of  resubmitting  the  full 
currently  approved  plan: 

The  State's  application  for  FY  1997 
funding  shall  provide: 

1.  Assurance  that  the  State's  current 
management  plan  for  the  administration 
of  the  targeted  assistance  program,  as 
approved  by  ORR,  will  continue  to  be  in 
full  force  and  effect  for  the  FY  1997 
targeted  assistance  program,  subject  to 
any  additional  assurances  or  revisions 
required  by  this  notice  which  are  not 


reflected  in  the  current  plan.  Any 
proposed  modifications  to  the  approved 
plan  will  be  identified  in  the 
application  and  are  subject  to  ORR 
review  and  approval.  Any  proposed 
changes  must  address  and  reference  all 
appropriate  portions  of  the  FY  1996 
application  content  requirements  to 
ensure  complete  incorporation  in  the 
State's  management  plan. 

2.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  in  45  CFR  Fart  400. 

3.  Assurance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  1997  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

4.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  medical 
assistance,  etc. 

5.  The  amount  of  fluids  to  be  awarded 
to  the  targeted  county  or  counties.  If  a 
State  yrith  more  than  one  qualifying 
targeted  assistance  county  chooses  to 
allocate  its  targeted  assistance  funds 
differentiy  from  the  formula  allocation 
for  coimties  presented  in  the  ORR 
targeted  assistance  notice  in  a  fiscal 
year,  its  allocations  must  be  based  on 
the  State's  population  of  refugees  who 
arrived  in  the  U.S.  diuing  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  additional  factor  in 
the  allocation  of  targeted  assistance 
funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 
population  data  in  its  allocation 
formula.  The  application  must  provide 

a  description  of,  and  supporting  data 
for,  the  State's  proposed  allocation  plan, 
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the  data  to  be  used,  and  the  proposed 
allocation  for  each  county. 

6.  Assurance  that  local  administrative 
budgets  will  not  exceed  15%  of  the  local 
allocation.  Targeted  assistance  grants 
are  cost-based  awards.  Neither  a  State 
nor  a  county  is  entitled  to  a  certain 
amount  for  administrative  costs.  Rather, 
administrative  cost  requests  should  be 
based  on  projections  of  actual  needs. 
States  and  counties  are  strongly 
encouraged  to  limit  administrative  costs 
to  the  extent  possible  to  maximize 
available  funding  for  services  to  clients. 

7.  All  applicants  must  establish 
targeted  assistance  proposed 
performance  goals  for  each  of  the  6  ORR 
performance  outcome  measures  for  each 
targeted  assistance  county's  proposed 
service  contract (s)  or  sub-grants  for  the 
next  contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  6  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminations  due  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  job  placements 
with  available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  ORR-6,  the  "Quarterly 
Performance  Report." 

States  which  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  on  the 
past  year's  performance.  Proposed 
targeted  assistance  outcome  goals 
should  reflect  improvement  over  past 
performance  and  strive  for  continuous 
improvement  during  the  project  period 
from  one  year  to  another. 

8.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amount  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project.  States  that  administer  the 
program  locally  in  lieu  of  the  county, 
through  a  mutual  agreement  with  the 
qualifying  county,  may  add  up  to,  but 
not  exceed,  10%  of  the  county's  TAP 
allocation  to  the  State's  administrative 
budget. 

States  administering  the  program 
locally:  States  that  have  administered 
the  program  locally  or  provide  direct 
service  to  the  refugee  population  (with 
the  concurrence  of  the  county)  must 
submit  a  program  summary  to  ORR  for 
prior  review  and  approval.  The 
summary  must  include  a  description  of 
the  proposed  services;  a  justification  for 
the  projected  allocation  for  each 
component  including  relationship  of 


funds  allocated  to  numbers  of  clients 
served,  characteristics  of  clients, 
duration  of  training  and  services,  and 
cost  per  placement.  In  addition,  the 
program  component  summary  must 
describe  any  ancillary  services  or 
subcomponents  such  as  day  care, 
transportation,  or  language  training. 

B.  For  New  States  and  States  With  New 
Counties 

In  applying  for  targeted  assistance 
funds,  a  State  agency  is  required  to 
provide  the  following: 

1.  Assurance  that  targeted  assistance 
funds  will  he  used  in  accordance  with 
the  requirements  in  45  CFR  Part  400. 

2.  Assurance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  1997  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

3.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  medical 
assistance,  etc. 

4.  Identification  of  the  local 
administering  agency. 

5.  The  amount  of  funds  to  be  awarded 
to  the  targeted  county  or  counties.  If  a 
State  with  more  than  one  qualifying 
targeted  assistance  county  chooses  to 
allocate  its  targeted  assistance  funds 
differently  from  the  formula  allocation 
for  counties  presented  in  the  ORR 
targeted  assistance  notice  in  a  fiscal 
year,  its  allocations  must  be  based  on 
the  State's  population  of  refugees  who 
arrived  in  the  U.S.  during  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  additional  factor  in 
the  allocation  of  targeted  assistance 
funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 
population  data  in  its  allocation 
formula.  The  application  must  provide 
a  description  of,  and  supporting  data 
for,  the  State's  proposed  allocation  plan, 
the  data  to  be  used,  and  the  proposed 
allocation  for  each  county. 

In  instances  where  a  State  receives 
targeted  assistance  funding  for  impacted 
counties  contained  in  a  standard 
metropolitan  statistical  area  (SMSA) 
which  includes  a  county  or  counties 
located  in  a  neighboring  State,  the  State 
receiving  those  funds  must  provide  a 
description  of  coordination  and 
planning  activities  undertaken  with  the 


State  Refugee  Coordinator  of  the 
neighboring  State  in  which  the 
impacted  county  or  counties  are  located. 
These  planning  and  coordination 
activities  should  result  in  a  proposed 
allocation  plan  for  the  equitable 
distribution  of  targeted  assistance  funds 
by  county  based  on  the  distribution  of 
the  eligible  population  by  county  within 
the  SMSA.  The  proposed  allocation 
plan  must  be  included  in  the  State's 
application  to  ORR. 

6.  A  description  of  the  State's 
guidelines  for  the  required  content  of 
county  targeted  assistance  plans  and  a 
description  of  the  State's  review/ 
approval  process  for  such  county  plans. 
Acceptable  county  plans  must 
minimally  include  the  following: 

a.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  in  45  CFR  Part  400. 

b.  Procedures  for  carrying  out  a  local 
planning  process  for  determining 
targeted  assistance  priorities  and  service 
strategies.  All  local  targeted  assistance 
plans  will  be  developed  through  a 
planning  process  that  involves,  in 
addition  to  the  State  Refugee 
Coordinator,  representatives  of  the 
private  sector  (for  example,  private 
employers,  private  industry  council. 
Chamber  of  Commerce,  etc.),  leaders  of 
refugee/entrant  community-based 
organizations,  voluntary  resettlement 
agencies,  refugees  from  the  impacted 
communities,  and  other  public  officials 
associated  with  social  services  and 
employment  agencies  that  serve 
refugees.  Counties  are  encouraged  to 
foster  coalition-building  among  these 
participating  organizations. 

c.  Identification  of  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects,  including 
approximate  numbers  of  clients  to  be 
served,  and  a  description  of 
characteristics  and  needs  of  targeted 
populations.  (As  per  §  400.314) 

d.  Description  of  specific  strategies 
and  services  to  meet  the  needs  of 
targeted  populations.  These  should  be 
justified  where  possible  through 
analysis  of  strategies  and  outcomes  from 
projects  previously  implemented  under 
the  targeted  assistance  programs,  the 
regular  social  service  programs,  and  any 
other  services  available  to  the  refugee 
population. 

e.  The  relationship  of  targeted 
assistance  services  to  other  services 
available  to  refugees/entrants  in  the 
county  including  State-allocated  ORR 
social  services. 

f.  Analysis  of  available  employment 
opportunities  in  the  local  community. 
Examples  of  acceptable  analyses  of 
employment  opportunities  might 
include  surveys  of  employers  or 
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potential  employers  of  refugee  clients, 
surveys  of  presently  effective 
employment  service  providers,  review 
of  studies  on  employment 
opportunities/forecasts  which  would  be 
appropriate  to  the  refugee  populations. 

g.  Description  of  the  monitoring  and 
oversight  responsibilities  to  be  carried 
out  by  the  county  or  qualifying  local 
jurisdiction. 

h.  Assurance  that  the  local 
administrative  budget  will  not  exceed 
15%  of  the  local  allocation.  Targeted 
assistance  grants  are  cost-based  awards. 
Neither  a  State  nor  a  county  is  entitled 
to  a  certain  amount  for  administrative 
costs.  Rather,  administrative  cost 
requests  should  be  based  on  projections 
of  actual  needs.  States  and  counties  are 
strongly  encouraged  to  limit 
administrative  costs  to  the  extent 
possible  to  maximize  available  funding 
for  services  to  clients. 

i.  For  any  State  that  administers  the 
program  directly  or  otherwise  provides 
direct  service  to  the  refugee/entrant 
population  (with  the  concurrence  of  the 
county),  the  State  must  provide  ORR 
with  liie  same  information  required 
above  for  review  and  prior  approval. 

7.  All  applicants  must  establish 
targeted  assistance  proposed 
performance  goals  for  each  of  the  6  ORR 
performance  outcome  measures  for  each 
impacted  county's  proposed  service 
contract(s)  or  sub-grants  for  the  next 
contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  6  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminations  due  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  job  placements 
with  available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  ORR-6,  the  "Quarterly 
Performance  Report." 

States  are  required  to  set  proposed 
outcome  goals  for  each  of  the  6  ORR 
performance  outcome  measures.  New 
grantees  may  use  baseline  data,  as 
available,  and  current  data  as  reported 
on  the  ORR-6  for  social  services 
program  activity  to  assist  them  in  the 
goal-setting  process. 

Proposed  targeted  assistance  outcome 
goals  should  reflect  improvement  over 
past  performance  and  strive  for 
continuous  improvement  during  the 
project  period  from  one  year  to  another. 

8.  An  identification  of^the  contracting 
cycle  dates  for  targeted  assistance 
service  contracts  in  each  county.  States 
with  more  than  one  qualified  county  are 
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encouraged  to  ensure  that  all  counties 
participating  in  TAP  in  the  State  use  the 
same  contracting  cycle  dates. 

9.  A  description  of  the  State's  plan  for 
conducting  fiscal  and  programmatic 
monitoring  and  evaluations  of  the 
targeted  assistance  program,  including 
frequency  of  on-site  monitoring. 

10.  Assurance  that  the  State  will  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
purposes  of  implementing  the  activities 
proposed  in  its  plan,  except  in  the  case 
of  a  State  that  administers  the  program 
locally  as  described  in  item  6i  above. 

11.  A  line  item  budget  and 
justification  for  State  administrative 
costs  limited  to  a  maximum  of  5%  of  the 
total  award  to  the  State.  Each  total 
budget  period  funding  amount 
requested  must  be  necessary, 
reasonable,  and  allocable  to  the  project. 
States  that  administer  the  program 
locally  in  lieu  of  the  county,  through  a 
mutual  agreement  with  the  qualifying 
coimty,  may  add  up  to,  but  not  exce^, 
10%  of  the  county's  TAP  allocation  to 
the  State's  administrative  budget. 

12.  Assurance  that  the  State  will 
follow  or  mandate  that  its  sub-recipients 
will  follow  appropriate  State 
procurement  and  contract  requirements 
in  the  acquisition,  administration,  and 
management  of  targeted  assistance 
service  contracts. 

X.  Reporting  Requirements 

States  are  required  to  submit  quarterly 
reports  on  the  outcomes  of  the  targeted 
assistance  program,  using  Schedule  A 
and  Schedule  C  of  the  new  ORR-6 
Quarterly  Performance  Report  form. 

Dated:  June  2, 1997. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resettlement. 
IFR  Doc.  97-14899  Filed  6-6-97;  8:45  am] 

B4LUNG  COOE  41S4-01-P 


DEPAi-  •  Mt  M  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  S|>ecies  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 


PRT-830273 

Applicant:  William  D.  Hendricks,  Benton, 
Kentucky. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Indiana  bats 
(Myotis  sodalis)  and  Gray  bats  (Myotis 
grisescens)  throughout  the  States  of 
Ohio,  Indiana,  Illinois,  Missouri, 
Kentucky,  and  Tennessee  for  the 
purpose  of  survival  and  enhancement  of 
the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/725-3536  x250);  FAX:  (612/725- 
3526). 

Dated:  June  2, 1997. 
John  A.  BUnkenship, 

Assistant  Regional  Director,  IL  IN.  MO 
(Ecological  Services),  Region  3,  Fort  Snelling, 
Minnesota. 

IFR  Doc.  97-14918  Filed  6-«-97;  8:45  am) 

BILUNG  COOE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  Raiey's 
Landing  Proiect,  Yolo  County, 
California 

agency:  Fish  and  Wildlife  Service 
ACTION:  Notice  of  receipt. 

SUMMARY:  This  notice  advises  the  public 
that  Raiey's  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended.  The 
application  has  been  assigned  permit 
number  PRT-829945.  The  proposed 
permit  would  authorize  the  incidental 
take  of  the  valley  elderberry  longhom 
beetle  (Desmocerus  californicus 
dimorphus),  federally  listed  as 
threatened,  and/or  modification  or 
degradation  of  its  habitat  during  the 
development  of  a  commercial  center  in 
Yolo  County,  California.  The  permit 
would  be  in  eff^ect  for  5  years. 


31446 


Federal  Register  /  Vol.  62,  No.  110  /  Monday.  June  9.  1997  /  Notices 


The  Service  announces  the  receipt  of 
the  Raley's  incidental  take  permit 
application  and  the  availability  of  the 
proposed  Raley's  Landing  Project 
Habitat  Conservation  Plan  (Plan)  which 
accompanies  the  incidental  take  permit 
application,  for  public  comment.  The 
Plan  fully  describes  the  proposed 
project  and  the  measures  Raley's  will 
undertake  to  mitigate  for  project  impacts 
to  the  valley  elderberry  longhom  beetle. 
The  Service  has  determined  that  the 
Raley's  Landing  Project  Plan  qualifies  as 
a  "Low  Effect"  Plan  as  defined  by  the 
Fish  and  WildUfe  Service's  Habitat 
Conservation  Planning  Handbook 
(November  1996).  The  Service  has 
further  determined  that  approval  of  the 
Plan  qualifies  as  a  categorical  exclusion 
under  the  National  Environmental 
Policy  Act,  as  provided  by  the 
Department  of  Interior  Manual  (516 
DM2.  Appendix  1  and  516  DM  6. 
Appendix  1).  This  notice  is  provided 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act. 

Comments  are  specifically  requested 
on  the  appropriateness  of  the  No 
Surprises  assurance  contained  in  this 
application,  specifically  outlined  in 
section  4.5  of  the  Plan.  In  the  event  of 
unforeseen  or  extraordinary 
circumstances  affecting  the  valley 
elderberry  longhom  beetle,  Raley's  will 
not  be  required  to  provide  additional 
mitigation  measures.  If  the  Service 
makes  a  finding  of  extraordinary 
circumstances,  which  warrants 
requiring  additional  mitigation  or 
compensation,  the  primary 
responsibility  to  provide  this 
compensation  rests  with  the  Federal 
government.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  July  9. 1997. 

ADDRESS:  Comments  regarding  the 
permit  application  or  the  Plan  should  be 
addressed  to  the  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office.  3310  El  Camino  Avenue,  Suite 
130,  Sacramento,  California  95821- 
6340.  Please  refer  to  permit  number 
PRT-829945  when  submitting 
comments.  Individuals  wishing  copies 
of  the  application  and  Plan  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Lehman  or  Ms.  Tiki  Baron, 


Sacramento  Fish  and  Wildlife  Office, 
916-979-2725. 

SUPPt.EMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibits  the 
"taking"  of  a  species  listed  as 
endangered  or  threatened.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  "incidentally  take" 
listed  species,  which  is  take  that  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  threatened  species 
are  promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

Background 

Raley's  proposes  to  develop  a  multi- 
use  commercial  center  on  a  13.74-acre 
site  in  Yolo  County.  The  project  site, 
bordered  on  the  east  by  the  Sacramento 
River,  is  in  an  urbanized  area  of  the  City 
of  West  Sacramento;  development  of 
this  parcel  represents  urban  in-fiU.  Thfe 
project  site  has  been  previously 
developed  as  evidenced  by  the  remains 
of  several  building  foundations  and  is 
now  dominated  by  ruderal  vegetation 
and  invasive  non-native  trees.  Two 
elderberry  shrubs  (Sambucus  sp.), 
habitat  for  the  valley  elderberry 
longhom  beetle,  occur  in  the 
northwestern  comer  of  the  site  in  an 
area  approximately  .002  acres  in  size. 
One  of  the  two  shmbs  shows  evidence 
of  recent  valley  elderberry  longhom 
beetle  activity. 

Raley's  proposes  to  purchase  habitat 
compensation  credits  for  the  valley 
elderberry  longhom  beetle  at  Wildlands, 
Inc.,  a  mitigation  bank  approved  by  the 
Service.  Wildlands  will  transplant  the 
two  shrubs  from  the  project  site  to 
Wildlands'  mitigation  bank  site  in 
accordance  with  procedures  specified  in 
the  Service's  Mitigation  Guidelines  for 
the  Valley  Elderberry  Longhom  Beetle, 
dated  September  19,  1996  (Guidelines). 
Habitat  compensation  credits  at  the 
Wildlands'  mitigation  bank  include 
planting  of  additional  elderberry 
seedlings  and  associated  native  plants 
according  to  the  ratios  specified  in  the 
Guidelines.  Monitoring,  remedial 
measures,  and  reporting  also  will  follow 
the'  recommendations  provided  in  the 
Guidelines.  Because  the  Raley's  Landing 
Project  site  contains  only  two  elderberry 
shmbs,  and  those  shrubs  are  relatively 
isolated  from  other  valley  elderberry 

longhom  beetle  habitat,  the  Service 
believes  that  the  transplantation  of  the 
shmbs  will  result  in  negligible  eff^ects  to 
the  beetle.  Maintenance  of  the 
elderberry  shmbs  at  Wildlands' 

mitigation  bank  site  may  in  fact  provide 


a  net  benefit  to  the  species.  The 
proposed  project  will  not  affect  any 
other  listed  species. 

The  Service  has  determined  that  the 
Raley's  Landing  Project  Plan  qualifies  as 
a  "Low  Effect"  Plan  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  Low  Effect 
Plans  are  those  involving:  (1)  minor  or 
negligible  effects  on  federally  listed  and 
candidate  species  and  their  habitats; 
and  (2)  minor  or  negligible  effects  on 
other  envirorunental  values  or 
resources.  The  Raley's  Landing  Project 
Plan  qualifies  as  a  Low  Effect  Plan  for 
the  following  reasons: 

1.  Approval  of  the  Plan  will  result  in 
minor  or  negligible  effects  on  the  valley 
elderberry  longhom  beetle  and  its 
habitat.  The  Service  does  not  anticipate 
significant  direct  or  cumulative  effecis 
to  the  valley  elderberry  longhom  beetle 
resulting  from  the  removal  of  low 
numbers  of  isolated  elderberry  shmbs 
within  highly  urbanized  portions  of  its 
range. 

2.  The  project  site  is  already  highly 
disturbed;  therefore,  site  development 
will  not  have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  This  project  will  result  in  minor 
development  within  an  existing  urban 
area.  Approval  of  the  Plan  will  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  will 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act. 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  this  Plan  will  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  determined 
that  approval  of  the  Raley's  Landing 
Project  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Pohcy  Act,  as  provided 
by  the  Department  of  Interior  Manual 
(516  DM2,  Appendix  1  and  516  DM  6. 
Appendix  1).  No  further  National 
Environmental  Policy  Act 
documentation  will  therefore  be 
prepared. 

Tnis  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act.  The  Service  will  evaluate  the 
permit  application,  Habitat 
Conservation  Plan,  and  comments 
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submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  section  10(a)  of  the  Endangered 
Species  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
valley  elderberry  longhom  beetle.  The 
final  permit  decision  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  May  30, 1997. 

David  L.  McMullen, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  97-14944  Filed  6-6-97;  8:45  am) 

BILUNG  CODE  4310-55-i> 


DEP     n  MENT  OF  THE  INTERIOR 
Bureau  of  Land  Management  Alaska 

[AK-862-1410-00-P] 

Notice  for  Publication;  4  a   <^?'^'y-C, 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(3)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601. 1613(h)(3),  will  be  issued 
to  Goldbelt,  Incorporated  for 
approximately  212  acres.  The  lands 
involved  are  in  the  vicinity  of  Juneau, 
Alaska,  and  are  within  Tract  A.  U.S. 
Survey  No.  2170  and  T.  42  S.,  R.  66  E.. 
Copper  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  foiu-  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  9,  1997  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the  . 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Heather  A.  Coats, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

IFR  Doc.  97-14940  Filed  &-«-97;  8:45  am) 

BILUNG  CODE  43A0-tt-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAK-962-1410-00-P] 

Alaska  Notice  tor  Publication,  AA- 
14015;  Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971.  43 
U.S.C.  1601. 1613(h)(8).  will  be  issued 
to  Sealaska  Corporation  for 
approximately  11,020  acres.  The  lands 
involved  are  within  the  Tongass 
National  Forest  in  southeast  Alaska. 

Copper  River  Meridian,  Alaska 
T.  72  S.  R.  81  E., 

Sec.  29; 

Sec.  32. 
T.  76  S.  R.  82  E., 

Sees.  7  tliru  10; 

Sees.  13  thru  19; 

Sees.  21  thru  24; 

Sees.  26  thru  35. 
T.  77  S.  R.  82  E., 

Sees.  1,  2  and  3; 

Sees.  11  and  12. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  9, 1997  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Brunch 

of  962  Adjudication. 

(FR  Doc.  97-14943  Filed  6-6-97;  8:45  am) 

BHXMG  COOE  4310-JA-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-OI 0-5700-10;  IDI-32102] 

Classification  of  Lands  for  Recreation 
and  Public  Purposes,  Ada  County.  ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
public  lands  in  Ada  County,  Idaho,  have 
been  examined  and  determined  to  be 
suitable  for  classification  for 
conveyance  to  the  City  of  Boise  Qty, 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act  of  June 
14, 1926.  as  amended  (43  U.S.C.  869  et 
seq.): 

Boiae  Meridian,  Idaho 

T.  4  N..  R.  2  E. 
Tracts  37  and  38; 
Aggregating  77.63  acres,  more  or  less. 

DATES:  For  a  period  from  June  9,  1997 
imtil  July  24, 1997.  Interested  parties 
may  submit  comments  regarding  the 
proposed  classification  or  conveyance  of 
the  lands  to  the  District  Manager  at  the 
address  below. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Bureau  of  Land 
Management,  Lower  Snake  River 
District,  3948  Development  Ave.,  Boise, 
Idaho  83705. 

COMMENTS:  Comments  may  address 
whether  the  lands  being  classified  are 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  plaiming 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  may  also  address  the  sjsecific 
use  proposed  in  the  application  and 
plan  of  development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  the  stated 
purpose.  Adverse  comments  will  be 
reviewed  by  the  State  Direclor. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
SuUivan,  208-384-3338. 
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SUPPLEMENTARY  INFORMATION:  The  City 
of  Boise  City  has  filed  application  to 
purchase  the  above  described  public 
lands  under  the  requirements  of  the 
R&PP  Act  for  the  purpose  of  including 
them  within  the  Hulls  Gulch/Camel's 
Back  Reserve.  The  lands  will  be 
developed  and  managed  for  educational, 
interpretive,  and  recreational  purposes, 
as  described  in  the  Boise  City  Reserves 
Master  Plan,  adopted  by  the  Board  of 
Park  and  Recreation  Commissioners  on 
July  18, 1996. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  laws,  except  for 
mineral  leasing  and  conveyance  under 
the  R&PP  Act.  The  segregative  effect 
will  automatically  expire  18  months 
from  the  date  of  this  notice. 

The  public  lands  to  be  conveyed  to 
the  City  of  Boise  City  will  be  subject  to 
the  following  terms,  covenants, 
conditions,  and  reservations:  Excepting 
and  Reserving  to  the  United  States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  together  with  the  right 
to  mine  and  remove  the  same  under 
applicable  laws  and  regulations. 

Subject  to: 

3.  An  easement  for  powerline  and 
incidental  purposes  granted  to  Idaho 
Power  Company,  and  recorded  May  7, 
1928,  in  Book  11,  Page  457,  as 
Instrument  No.  130404,  Official  Records 
of  Ada  County,  Idaho.  (Affects  Tract  38) 

4.  An  easement  for  overhead 
powerline  purposes  granted  to  Idaho 
Power  Company,  and  recorded  April  30, 
1946,  in  Book  19,  Page  441,  as 
Instrument  No.  249124,  Official  Records 
of  Ada  County,  Idaho.  (Affects  Tract  37) 

5.  An  easement  for  powerline  and 
incidental  purposes  granted  to  Idaho 
Power  Company,  and  recorded 
November  15,  1982,  as  Instrument  No. 
8247133,  Official  Records  of  Ada 
County.  Idaho.  (Affects  Tract  38) 

6.  All  easement  for  various  water 
facility  purposes  granted  to  Boise  Water 
Corporation,  and  recorded  September 
12,  1983,  as  Instrument  No.  8347536, 
Official  Records  of  Ada  County,  Idaho. 
(Affects  Tract  38) 

7.  An  agreement  between  Orida 
Investment  Corporation,  Claremont 
Realty  Company,  and  The  Highlands, 
Inc.,  recorded  September  12, 1983,  as 
Instrument  No.  8347543,  Official 
Records  of  Ada  County,  Idaho.  (Affects 
Tract  38) 

8.  An  easement  agreement  between 
Orida  Investment  Corporation, 
Claremont  Realty  Company,  and  The 
Highlands.  Inc.,  recorded  September  12, 


1983,  as  Instrument  No.  8347544. 
Official  Records  of  Ada  County,  Idaho. 

9.  An  agreement  between  the  City  of 
Boise  City,  Cambridge  Corporation,  and 
Orida  Investment  Corporation,  and 
recorded  July  10, 1985.  as  Instrument 
No.  8535816.  Official  Records  of  Ada 
County.  Idaho.  (Affects  Tract  37) 

10.  An  agreement  between  Orida 
Investment  Corporation  and  the 
Cambridge  Corporation,  recorded 
October  22, 1985,  as  Instrument  No. 
8555973.  Official  Records  of  Ada 
County,  Idaho.  (Affects  Tract  38) 

11.  An  easement  for  powerline 
purposes  granted  to  Idaho  Power 
Company,  and  recorded  October  1, 
1987,  as  Instrument  No.  8755533. 
Official  Records  of  Ada  County.  Idaho. 
(Affects  Tract  38) 

12.  An  easement  for  underground 
sewer  lines  and  mains  granted  to  the 
City  of  Boise  Qty,  and  recorded  April 
16, 1991,  as  Instrument  No.  9118959. 
Official  Records  of  Ada  County,  Idaho. 
(Affects  Tract  38) 

13.  A  declaration  of  easement  for 
equestrian  purposes  in  favor  of 
Claremont  Realty  Company,  and 
recorded  September  10,  1993,  as 
Instrument  No.  9375086,  Official 
Records  of  Ada  County,  Idaho.  (Affects 
Tract  38) 

14.  A  declaration  of  easement  for 
water  tank  and  water  line  purposes  in 
favor  of  Boise  Water  Corporation,  and 
recorded  September  17,  1993,  as 
Instrument  No.  9375754,  Official 
Records  of  Ada  County.  Idaho.  (Affects 
Tract  38) 

15.  An  easement  for  access  and  utility 
purposes  granted  to  Boise  Water 
Corporation,  and  recorded  October  20, 
1993,  as  Instrument  No.  9386900, 
Official  Records  of  Ada  County,  Idaho. 
(Affects  Tract  37) 

16.  An  amendment  of  grant  of 
easement  for  various  water  facilities  in 
favor  of  Boise  Water  Corporation  to 
provide  correct  legal  description,  and 
recorded  October  20, 1993,  as 
Instrument  No.  9386910,  Official 
Records  of  Ada  County,  Idaho. 

17.  A  declaration  of  easement  for 
sewer  license  and  construction  purposes 
recorded  on  October  20,  1993,  as 
Instrument  No.  9386911,  Official 
Records  of  Ada  County,  Idaho. (Affects 
Tract  38) 

18.  A  declaration  of  easement  for 
water  main  purposes  in  favor  of  Boise 
Water  Corporation,  and  recorded 
October  20, 1993,  as  Instrument  No. 
9386912.  Official  Records  of  Ada 
County.  Idaho.  (Affects  Tract  38) 

19.  A  resolution  approving  the 
acquisition  of  an  easement  for 
construction  of  City  sewer,  and  recorded 
October  28. 1993.  as  Instrument  No. 


9389970,  Official  Records  of  Ada 
County,  Idaho.  (Affects  Tract  38) 

20.  A  declaration  of  easement  for 
access  and  utility  purposes  in  favor  of 
Boise  Water  Corporation,  and  recorded 
December  30. 1993,  as  Instrument  No. 
93111858,  Official  Records  of  Ada 
County.  Idaho. 

21.  A  declaration  of  easement  for 
water  main  purposes  in  favor  of  Boise 
Water  Corporation,  recorded  on  July  28. 
1994.  as  Instrument  No.  94070544, 
Official  Records  of  Ada  County.  Idaho. 
(Affects  Tract  38) 

22.  An  existing  imrecorded  telephone 
cable  that  rims  along  (under)  Simset 
Peak  Road. 

23.  A  right-of-way  for  the  existing 
Sunset  Peak  Road. 

24.  An  existing  unrecorded  well  in 
Tract  38.  known  as  "Gamble  Well". 

25.  An  existing  xmrecorded  electrical 
line  in  the  northerly  portion  of  Tract  37. 

26.  An  existing  unrecorded  electrical 
line  in  the  northerly  portion  of  Tract  38. 

27.  A  right-of-way  for  water  detention 
and  access  road  purposes  granted  by 
Bureau  of  Land  Management  t»the  City 
of  Boise  City  by  Right-of-Way  No.  IDI- 
32147,  under  the  authority  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1761). 

Note:  This  R/W  was  not  yet  issued,  as  of 
the  date  of  this  notice.  However,  the  R/W 
will  become  final  prior  to  conveyance  of  the 
subject  lands. 

Information  relating  to  this 
application,  including  the 
environmental  assessment,  is  available 
for  review  at  the  Bureau  of  Land 
Management,  Lower  Snake  River 
District  Office,  3948  Development 
Avenue.  Boise.  Idaho  83705. 

Dated:  May  29, 1997. 
John  E.  Fend, 

Cascade  Area  Manager. 

IFR  Doc.  97-14926  Filed  6-6-97;  8:45  am) 

BILLING  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lane  M  .-  ^qement 
(MT-070-e7-143O-00J 

Emergency  Closure  of  Public  Roads  in 
Granite  County.  Montana 

agency:  Bureau  of  Land  Management. 

DOI. 

ACTION:  Notice  of  emergency  closure  of 

public  access  roads  in  Granite  County, 

Montana. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  access  roads  in  Granite 
County.  Montana  are  temporarily  closed 
to  all  public  use.  including  vehicle 


UMI 
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operation,  hiking,  and  sightseeing,  from 
May  28,  1997  through  November  15, 
1997.  The  closure  is  made  under  the 
authority  of  43  CFR  8364.1. 

The  public  roads  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows: 

The  unnamed  road  passing  through  the 
NWV«NEV4,  section  4,  T12N,  R14W,  P.M.M. 
and  all  spur  roads  accessed  by  this  road. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees,  state, 
local,  and  federal  law  enforcement,  and 
fire  protection  personnel;  the 
unpatented  mine  claimant  within  the 
area  accessed  by  the  closed  road  and  his 
employees  and  subcontractors.  Access 
by  additional  parties  may  be  allowed, 
but  must  be  approved  in  advance  in 
MTiting  by  the  Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  roads  temporarily  closed 
to  pubUc  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  persons 
from  potential  harm  from  mining 
operations,  particularly  the  hazards 
associated  with  ore  hauling  on  narrow 
roads. 

DATES:  This  closure  is  effective  from 
May  28,  1997  through  November  15. 
1997. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  roads  are  available  from  the 
Garnet  Resource  Area  Office.  3255  Fort 
Missoula  Road,  Missoula,  MT  59804- 
7293. 

FOR  FURTHER  INFORMATION  CONTACT: 
DeLon  Potter,  Garnet  Resource  Area 
Manager,  at  (406)  329-3914. 

Dated:  May  27, 1997. 
OeLon  Potter, 

Garnet  Resource  Area  Manager. 
[FR  Doc.  97-14934  Filed  6-&-97;  8:45  am] 
BILUNG  CODE  431»-0N-P 


DEPARTMENT  Oe  ■'>-<£  iN"^tRiUft 

S^reau  u-  Land  Maf.agement 

Nv  -033--?''   '22C-V 

"emporary  Ciosore  ;'  Public  Lands: 


Nevada;  Ca'-io 


ly  u 


Strict 


'iGENCY:  Bureau  of  Land  Management, 
Interior  Department. 


ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill,  Lyon  and 
Douglas  Counties  on  and  adjacent  to 
three  Off  Highway  Vehicle  race  courses. 

SUMMARY:  The  Acting  Assistant  District 
Manager,  Non  Renewable  Resources 
announces  the  temporary  closure  of 
selected  public  lands  under  BLM 
administration.  This  action  is  being 
taken  to  provide  for  public  safety  and  to 
protect  adjacent  resources. 
EFFECTIVE  DATES:  June  28.  1997:  Top 
Gun  250  Desert  Race.  July  26. 1997:  Top 
Gun  Twilight  Desert  Race,  August  31, 
1997:  Yerington  to  Fallon  and  Back 
Desert  Race. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  District,  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Carson  City,  Nevada  89706,  Telephone: 
(702)  885-6000. 

SUPPLEMENTARY  INFORMATION:  Valley 
Off-Road  Racing  Association  has  been 
authorized  to  conduct  these  race  events 
across  public  lands  under  permit 
number  NV-030-9610.  A  map  of  each 
closure  may  be  obtained  from  Fran  Hull 
at  the  contact  address.  The  event 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  periods.  Spectators  shall  remain 
in  safe  locations  as  directed  by  event 
officials  and  BLM  personnel.  Spectator 
and  support  vehicles  are  restricted  to 
existing  access  roads.  Spectators  and 
chase  persormel  must  stay  at  least  25 
feet  away  from  the  disturbed  edge  of  the 
race  course,  must  remain  on  the  outside 
perimeter  or  the  race  route  unless  an 
authorized  access  route  exists,  and  may 
not  create  additional  routes  accessing  or 
paralleling  the  race  route  unless 
authorized  to  do  so  for  rescue  purposes. 
Persons  camping  on  public  lands  in 
conjunction  with  the  event  must  be  a 
minimum  fifty  yards  away  from  the  race 
route  certerline. 

Specific  Race  Information 

1.  Top  Gun  250  Desert  Race:  This 
closure  will  be  in  effect  from  6:00  a.m. 
until  6:00  p.m.  on  Saturday,  June  28, 
1997  during  the  conduct  of  a  multiple- 
lap  OHV  race  on  roads  and  washes  near 
Fallon.  Nevada  in  Churchill  County. 
Public  lands  affected  are  located  within 
T15N  R31E;  T15N  R32E;  T16N  R30E; 
T16N  R31E;  T16N  R32E;  T17N  R30E; 
T17N  R31E.  M.D.M.  Public  lands  to  be 
closed  include  the  race  route  identified 
with  colorful  flagging,  paper  directional 
arrows  and  race  related  warning  signs. 
Portions  of  Simpson  Pass  and  Four  Mile 
Canyon  Roads  between  Salt  Wells  and 
Sand  Springs  are  included  within  the 
Closure  area.  Spectators  are  welcome  at 


the  Start/Finish  area  at  Top  Gun  Drag 
Strip  located  south  of  Fallon  on 
Highway  95  and  certain  Check  Points 
selected  by  race  and  BLM  ofBcials. 

2.  Top  Gun  Twilight  Desert  Race:  This 
closure  will  be  in  effect  from  noon  until 
midnight  on  Saturday.  July  26, 1997 
during  the  conduct  of  a  multiple-lap 
OHV  race  on  roads  and  washes  near 
Fallon,  Nevada  in  Churchill  and  Lyon 
Counties.  Public  lands  affected  are 
located  within  T16N  R25E;  T16N  26E; 
T16N  R27E;  T16N  R28E;  T16N  R29E; 
T17N  R26E;  T17N  R27E,  M.D.M. 
Portions  of  Simpson  Pass  and  Wildhorse 
Basin  Roads  between  Hooten  Well  and 
Top  Gim  Efrag  Strip  are  included  within 
the  Closure  area.  Public  lands  to  be 
closed  include  the  race  route  and 
adjacent  lands  identified  with  colorful 
flagging,  paper  directional  arrows  and 
race  related  warning  signs.  Spectators 
are  welcome  at  the  Start/Finish  area  at 
Top  Gun  Drag  strip  located  on  Highway 
95  south  of  Fallon  and  certain  Check 
Points  selected  by  race  and  BLM 
officials. 

3.  Yerington  to  Fallon  and  Back 
Desert  Race:  This  closure  will  be  in 
effect  from  6:00  a.m.  until  10:00  p.m.  on 
Sunday,  August  31, 1997  during  the 
conduct  of  a  point-to-point  OHV  race  on 
roads  and  washes  between  Yerington 
and  Fallon,  Nevada  in  Lyon  and 
Churchill  Counties.  Public  lands 
affected  are  located  within  T13N  R24E; 
T13N  R25E;  T14N  R24E;  T15N  R24E; 
T16N  R24E;  T16N  R24E  through  3lE; 
T17N  R30E;  T17N  R31E  and  T18N 
R30E,  M.D.M.  Public  lands  to  be  closed 
include  the  race  route  and  adjacent 
lands  identified  with  colorful  flagging, 
paper  directional  arrows  and  race 
related  warning  signs.  Portions  of 
Singatse  Pass,  Churchill  Canyon,  Adrian 
Valley,  and  Eightmile  Flat  Roads  are 
included  within  the  Closure  area. 
Spectators  are  welcome  at  the  Yerington 
and  Fallon  start/finish  areas  in  addition 
to  certain  Check  Points  as  directed  by 
event  officials  and  BLM  personnel. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
agency  personnel  monitoring  the  event. 

Authority 

43  CFR  8364  and  43  CFR  8372. 
Penalty 

Any  f>erson  failing  to  comply  with  the 
closure  order  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571. 
or  both. 
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Dated:  May  23,  1997. 
Daniel  L.  )acquet. 

Acting  A  DM,  Non-Renewable  Resources. 
[FR  Doc.  97-14925  Filed  6-&-97;  8:45  ami 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[ID-030-1 430-01) 

Notice  of  Intent  To  Prepare  a  Land  Use 
Plan  Amendment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

land  use  plan  amendment. 

SUMMARY:  The  Pocatello  Resource  Area, 
Upper  Snake  River  Districts,  is 
proposing  to  amend  the  Pocatello 
Resource  Management  Plan  to  allow  the 
disposal  of  a  20  acre  parcel  of  public 
land  in  Bingham  County.  Idaho. 
DATES:  The  public,  state  and  local 
governments,  and  other  Federal 
agencies  are  invited  to  participate  in  the 
amendment  process.  Identification  of 
issues,  concerns,  or  other  written 
comments  pertaining  to  this  notice  will 
be  accepted  until  July  10.  1997. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  would  allow 
the  transfer  into  Bingham  County 
ownership,  the  following  described 
parcel  of  public  land: 

Boise  Meridian,  Idaho 

T.  2S.,R.  38E. 

Sec.  5:  SV2NEV4NEV4SEV*, 

E  '/jSW  'ANE V«SE  'A.  SE'ANE V4SE  'A 
Comprising  20  acres  of  public  land,  more 
or  less. 

Disposal  of  the  parcel  is  proposed  to 
be  made  pursuant  to  the  Recreation  and 
Public  Purposes  Amendment  Act  of 
1988.  It  would  be  used  by  Bingham 
County  as  a  small  part  of  their  proposed 
Rattlesnake  Canyon  landfill. 

The  parcel  is  currently  used  for 
wildlife  habitat,  recreation  and  livestock 
grazing  as  part  of  the  Blackfoot 
Mountains  grazing  allotment.  #04396. 

Public  participation  in  the 
amendment  process  will  include 
publication  of  this  notice  in  the  Federal 
Register  amd  local  newspapers  and  the 
sending  of  this  notice  to  state  and  local 
governments,  private  individuals,  and 
other  interested  parties.  Depending  on 
the  amount  of  public  interest,  public 
meetings  may  be  held  in  the  Pocatello 
Resource  Area  Office.  Pocatello.  Idaho. 
ADDRESSES:  Any  comments  on  this 
notice  should  be  mailed  by  close  of 
business  on  July  10.  1997  to  the  Bureau 


of  Land  Management,  Snake  River 
Resource  Area.  Attention:  Scott  Barker, 
15  East  200  South,  Burley,  ID  83318. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Scott  D.  Barker,  Realty  Specialist.  (208)- 
677-6678. 

Dated:  May  29.  1997. 
Scott  D.  Barker, 
Realty  Specialist. 

[FR  Doc.  97-14935  Filed  6-6-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-931 -1430-01;  AA-8964.  AA-11330] 

Public  Land  Order  No.  7263;  Transfer 
of  Administrative  Jurisdiction  of  Public 
Lands;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-020-1310-02] 

Notice  to  Lessees;  Non-Producing 
Wells 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  notice. 

summary:  a  Notice  to  Lessees  (NTL)  has 
been  prepared  by  the  Jackson  District  of 
the  Bureau  of  Land  Management  to 
implement  onshore  oil  and  gas 
regulations  relating  ton  non-producing 
wells. 

DATES:  The  NTL  is  scheduled  to  become 
effective  on  August  1, 1997.  Public 
comments  will  be  received  until  July  10. 
1997. 

FOR  further  information  CONTACT: 

Sid  Vogelpohl.  BLM,  Division  of 
Mineral  Resources,  411  Briarwood 
Drive,  Suite  404,  Jackson,  Mississippi 
39206.  Phone  (601) 977-5400. 

SUPPLEMENTARY  INFORMATION:  This  NTL, 
entitled  "Non-Producing  Wells", 
defines  "shut-in"  and  "temporarily 
abandoned"  wells  and  specifies  that 
tests  will  be  required  to  ensure  well 
integrity  and  either  well  productivity  or 
that  the  well  is  being  properly 
maintained  as  shut-in  for  non- 
production  uses.  The  NTL  applies  to 
lessees  and  operators  of  Federal  and 
Indian  oil  and  gas  leases  within  the 
Jackson  District.  The  Jackson  District 
encompasses  the  States  of  Alabama. 
Arkansas,  Florida,  Georgia,  Kentucky. 
Louisiana,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee  and  Virginia. 

A  copy  of  the  NTL  is  available  by 
contacting  Sid  Vogelpohl  at  the  address 
or  phone  number  provided  above. 
Bruce  E.  Dawson, 
District  Manager. 
(FR  Doc.  97-14937  Filed  6-6-97;  8:45  ami 
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summary:  This  order  transfers 
administrative  jurisdiction  of 
approximately  8.94  acres  of  public  lands 
located  within  the  boundaries  of  the 
Tongass  National  Forest  from  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  to  the  Department  of 
Agriculture,  Forest  Service  for  a  period 
of  20  years  in  order  to  provide  the 
Forest  Service  with  the  opportunity  to 
pursue  legislation  to  have  the  lands 
permanently  returned  to  the  Tongass 
National  Forest.  The  lands  are 
unpatented  homesites  that  were 
excluded  from  the  Forest  by  previous 
Executive  orders. 
EFFECTIVE  DATE:  June  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  J.  Macke,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-3266. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights, 
administrative  jurisdiction  of  the 
following  described  lands  is  hereby 
transferred  from  the  Department  of  the 
Interior,  Bureau  of  Land  Management,  to 
the  Department  of  Agriculture,  Forest 
Service,  to  be  included  in  the  Tongass 
National  Forest,  and  to  be  managed  in 
accordance  with  the  various  acts  that 
govern  uses  of  National  Forest  System 
lands: 

Copper  River  Meridian 

(a)  Fish  Creek  (AA-8964) 

Executive  Order  No.  5947,  dated 
November  16, 1932,  excluded  Homesite 
No.  197  from  the  Tongass  National 
Forest.  The  parcel,  located  within  sec. 
23.  T.  68  S.,  R.  99  E.,  is  more 
particularly  described  by  metes  and 
bounds  as:  Beginning  at  comer  No.  1, 
Homesite  No.  197.  lying  westerly  of  the 
Salmon  River  Road  on  the  right  bank  of 
Fish  Creek,  and  just  northerly  of  its 
confluence  with  the  Salmon  River,  at 
approximate  latitude  55°56'  North, 
longitude  130°02'  West;  Thence  N.  5''30' 


UMI 


Fpd 


er. 


Kf'U!^ 


Vol.  62,  No.  110  /  Monday,  June  9,  1997  /  Notices 


31451 


W.,  5.00  chs.,  paralleling  Salmon  River 
Road  to  comer  No.  2;  Thence  westerly 
7.00  chs.,  to  comer  No.  3;  Thence 
southerly,  7.06  chs.,  to  comer  No.  4; 
Thence  easterly  6.13  chs.,  to  comer  No. 
5;  Thence  N.  33°  E.,  2.50  chs.,  to  comer 
No.  1,  the  point  of  beginning. 

The  area  described  contains 
approximately  5  acres. 

(b)  Farragut  Bay  (AA-11330) 

Executive  Order  No.  5449,  dated 
September  25, 1930,  excluded  Homesite 
No.  42  ht)m  the  Tongass  National 
Forest.  The  parcel,  located  within  sec, 
21,  T:  55  S.,  R.  71  E.,  is  more 
particularly  described  by  metes  and 
bounds  as:  Beginning  at  the  point  for 
comer  No.  1,  a  meander  comer  on  the 
easterly  shore  of  Farragut  Bay,  at 
approximate  latitude  57°06'  North, 
longitude  133''10'  West;  Thence,  with 
meanders  along  the  line  of  approximate 
mean  high  tide,  S.  16°  E.,  4.00  chs.,  S. 
l»/j°  W.,  2.00  chs.,  S.  IV/2'  W.,  2.00 
chs.,  S.  32V2°  W.,  4.00  chs.,  to  the  point 
for  comer  No.  2,  a  meander  comer; 
Thence  S.,  53°  E.,  2.71  chs.,  to  the  point 
for  comer  No.  3;  Thence  with  meanders 
along  the  line  of  approximate  high  tide, 
N.  18°  E.,  1.56  chs.,  N.  63V2°  E.,  4.00 
chs.,  to  the  point  for  comer  No.  4,  a 
meander  comer;  Thence  N.,  10'/i°  W., 
9.70  chs.,  to  the  point  for  comer  No.  5; 
Thence  westerly  2.96  chs.,  to  the  point 
for  comer  No.  1,  the  point  of  beginning. 

The  area  described  contains 
approximately  3.94  acres. 

The  total  areas  described  in  (a)  and  (b) 
aggregate  approximately  8.94  acres. 

2.  In  the  event  the  lands  are 
permanently  returned  to  the  Tongass 
National  Forest  pursuant  to  legislative 
action,  this  order  will  terminate 
simultaneously  with  the  effective  date 
of  the  legislation.  Otherwise,  this  order 
will  expire  20  years  from  the  effective 
date,  and  administrative  jurisdiction 
will  return  to  the  Department  of  the 
Interior,  Bureau  of  Land  Management, 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
Section  204(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1714(f)  (1994),  the  Secretary 
determines  that  the  order  shall  be 
extended. 

Dated:  May  28. 1997. 
Bob  Amutrong, 

Assistant  Secretary  of  the  Interior 

(PR  Doc.  97-14927  Filed  6-6-97;  8:45  am) 
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'^k-3\'^\  ActiOr  fifKi'pa 
Purposes  ■R&PPi  Ac- 
Graf^o  County,  CO 

AGENCt.  oureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  In  response  to  an  application 
from  Grand  County,  Colorado,  the 
following  public  lands  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Grand 
County,  Colorado,  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act,  as  amended  (43  U.S.C.  869  et  seq.). 
The  lands  are  currently  leased  to  Grand 
Coimty  for  mineral  materials  to  provide 
cover  material  for  the  Granby  LaJidfiU, 
and  would  continue  to  be  used  for  this 
purpose.  The  mineral  interests,  with  the 
exception  of  oil  and  gas,  will  be 
included  in  the  conveyance  of  the 
property  to  Grand  County. 

Affected  Public  Lands 

Sixth  Principal  Meridian,  Colorado 

T.  2N.,  R.  77W..  sec.  23.  Lots  4,5,4  6 

The  lands  described  above  contain 
119.56  acres. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
environmental  assessment  and  other 
information  concerning  this  proposed 
conveyance  is  available  for  review  by 
contacting  Madeline  Dzielak  at  the 
Kremmling  Resource  Area  Office  at 
1116  Park  Avenue,  Kremmling, 
Colorado  80459,  (970)  724-3437. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  from 
the  operation  of  the  public  land  laws, 
including  the  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  conveyance  of 
the  mineral  estate  under  Section  209  of 
the  Federal  Land  PoUcy  and 
Management  Act,  for  a  period  of  two 
years  from  the  date  of  publication  of  this 
notice.  The  segregative  effect  shall 
terminate  upon  issuance  of  a  patent, 
upon  rejection  of  the  application,  or  two 
years  from  the  date  of  publication  of  this 
notice. 

The  following  reservations,  terms  and 
conditions  will  be  made  in  a  patent 
issued  for  the  public  lands: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States,  pursuant  to  the  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Those  rights  for  powerline 
purposes  as  have  been  granted  to 


Mountain  Parks  Electric,  its  successors 
and  assigns,  by  right-of-way  Colorado 
12512  under  the  Act  of  Febmary  15, 
1901,  as  amended  (43  U.S.C.  959 
(1988)). 

3.  Those  rights  for  access  road 
purposes  as  have  been  granted  to  Grand 
County,  its  successors  and  assigns,  by 
right-of-way  Colorado  55167  under  Title 
V  of  the  Federal  Land  PoUcy  and 
Management  Act  of  October  21, 1976 
(90  Stat.  2776;  43  U.S.C.  1761). 

4.  The  provisions  of  the  Recreation 
and  Public  Purposes  Act  amended  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

5.  The  lands  will  revert  back  to  the 
United  States  unless  substantially  used 
in  accordance  with  the  approved  Plan 
and  Schedule  of  Development,  on  or 
before  5  years  after  issuance  of  patent. 

6.  Grand  County,  its  assigns,  assumes 
all  liability  for  and  shall  defend, 
indemnify,  and  save  harmless  the 
United  States,  its  officers,  agents, 
representatives  and  employees 
(hereinafter  referred  to  in  this  clause  as 
the  United  States),  from  all  claims,  loss, 
damage,  actions,  causes  of  action, 
expense  and  liability  (hereinafter 
referred  to  in  this  clause  as  claims) 
resulting  from,  brought  for,  or  on 
account  of,  and  personal  injury,  threat 
of  personal  injury,  or  property  damage 
received  or  sustained  by  any  personal 
injury,  or  property  damage  received  or 
sustained  by  any  person  or  persons 
(including  the  patentee's  employees)  or 
property  growing  out  of,  occurring,  or 
attributable  directly  or  indirectly,  to  the 
disposal  of  solid  waste  on,  or  the  release 
of  hazardous  substances  from  Lots  4,  5 
and  6  section  23,  T.  2N.,  R.  77W.,  Sixth 
Principal  Meridian,  Colorado,  regardless 
of  whether  such  claims  shall  be 
attributable  to:  (1)  the  concurrent, 
contributory,  or  partial  fault,  failure,  or 
negUgence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Grand  Junction 
District  Office,  Bureau  of  Land 
Management,  2815  H  Road,  Grand 
Junction,  Colorado  81506.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
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Dated:  May  29. 1997. 
Mark  Morse, 

District  Manager. 

IFR  Doc.  97-14936  Filed  6-6-97;  8:45  amh 
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OePA.RIMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
i.^iiKi-oao-i  110-001 

Visitor  Restrictions  for  Designated 
Recreation  Sites  in  the  Las  Cruces 
Jt strict,  F4ew  Mexico 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Proposed  Supplementary  Rules; 
Visitor  Restrictions. 

SUMMARY:  The  BLM  New  Mexico  State 
Director  is  proposing  supplementary 
rules,  which  are  necessary  for  the 
protection  of  persons,  property,  and 
public  land  and  resources  cxirrentiy 
under  the  Bureau's  administration 
within  the  Las  Cruces  District,  New 
Mexico  and  those  lands  acquired  for 
inclusion  within  the  administrative 
jurisdiction  of  the  BLM  as  provided  for 
in  43  CFR  part  8365.1-6. 
DATES:  Submit  written  comments  by 
July  9,  1997. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  New  Mexico  State 
Director  (933),  BLM,  P.O.  Box  27115. 
Santa  Fe.  NM  87502-0115. 

FOR  FURTHER  INFORMATION  CONTACT: 

•  Mark  Hakkila,  Outdoor  Recreation 
Planner,  BLM  Mimbres  Resource  Area, 
1800  Marquess,  Las  Cruces,  NM  88005, 
(505) 525-4341. 

•  Kevin  Carson,  Outdoor  Recreation 
Planner,  BLM  Socorro  Resource  Area, 
198  Neel  Ave.  NW,  Socorro.  NM  87801. 
(505) 835-0412. 

•  Wes  Anderson.  Wildlife  Biologist, 
BLM  Socorro  Resource  Area.  198  Neel 
Ave.  NW,  Socorro,  NM  87801,  (505) 
835-0412. 

SUPPLEMENTARY  INFORMATION:  These 
visitor  restrictions  are  necessary  for  the 
management  of  actions,  activities,  and 
uses  on  public  land  including  land  that 
is  acquired  or  conveyed  to  the  BLM. 
Supplementary  rulemaking  is  provided 
for  under  Title  43  CFR  Subpart  8365. 
These  regulations  establish  rules  of 
conduct  for  the  protection  of  persons, 
property,  and  public  land  resources.  As 
a  visitor  to  public  land,  the  user  is 
required  to  follow  certain  rules  designed 
to  protect  the  land  and  the  natural 
environment,  to  ensure  the  health  and 
safety  of  visitors,  and  to  promote  a 
pleasant  and  rewarding  outdoor 
experience. 


Exceptions  to  these  visitor  restrictions 
may  be  permitted  by  the  authorized 
officer  subject  to  limits  and  restrictions 
of  controlling  Federal  and  State  law. 
Persons  granted  use  exemptions  must 
possess  written  authorization  ht)m  the 
BLM  Office  having  jurisdiction  over  the 
area.  Users  must  further  comply  with 
the  zoning,  permitting,  rules,  or 
regulatory  requirements  of  other 
agencies,  where  applicable. 

Under  the  authority  of  43  CFR 
8365.1-6,  the  BLM  proposes  the 
following  supplementary  rules,  to  be 
applied  on  public  land  in  the  Las  Cruces 
District,  New  Mexico: 

Proposed  Supplementary  Rules 

Supplementary  Rules — Developed 
Recreation  Sites/Areas  and  Special 
Recreation  Management  Areas 

In  addition  to  the  regulations 
contained  in  43  CFR  4100.0-5,  8365.1, 
8365.2,  and  supplementary  rules 
published  in  the  Federal  Register, 
Volume  60.  No.  218,  page  57015  (FR 
document  95-27596),  the  following 
rules  will  be  applied  in  accordance  with 
43  CFR  8365.2: 

1.  Public  land  in  T.  2  S.,  R.  1  E.,  NMPM, 
section  7.  lot  26;  T.  2  S.,  R.  1  W.,  NMPM, 
section  1.  lots  23.  26  and  49;  and  section  12, 
lots  21  and  60,  aggregating  119.83  acres  in 
Socorro  County,  shall  be  known  as  the 
Socorro  Nature  Area. 

•  Casual,  non-vehicular  access  is 
allowed  but  limited  to  daylight  hours, 
unless  otherwise  permitted.  Vehicular 
access  through  locked  gates  shall  be  by 
permit  only.  Gates  shall  be  kept  closed 
at  all  times,  even  when  the  area  is  in 
use. 

•  The  Socorro  Nature  Area  will  be 
managed  as  a  day-use  area.  Overnight 
camping  shall  be  limited  to  permitted 
educational  or  other  formally  organized 
groups  in  designated  areas. 

•  Motorized  vehicles  including 
motorcycles  and  ATVs  (four  wheelers) 
shall  be  limited  to  existing  access  road 
and  parking  areas.  Motorized  wheel- 
chairs and  maintenance  and  emergency 
vehicles  are  excepted. 

•  Permitted  visitors  must  have  a  copy 
of  their  authorization  and  site 
regulations  with  them  during  use. 

Individual  picnicking  sites  are 
available  on  a  first-come,  first-serve 
basis.  Use  of  any  group  shelter/picnic 
area  or  group  camp  site  shall  be  by 
permit  only. 

•  Fires  are  allowed  only  in  designated 
fire  pits  or  in  other  approved  cooking 
devices. 

•  The  following  activities  are 
prohibited  unless  authorized  by  written 
permit  or  for  administrative  use: 

— Straying  off  of  established  foot  trails; 


— Swimming,  wading  or  bathing  in  any 
aquatic  facilities; 

— Failure  to  maintain  quiet  between  the 
hours  of  10:00  p.m.  to  6:00  a.m.  or 
other  posted  hours; 

— Operating  or  using  a  public  address 
system. 

•  Users  shall  pack  out  their  trash  for 
disposal  off-site  to  an  authorized 
disposal  facility. 

•  The  area  is  not  adjudicated  for 
livestock  grazing  and  has  been  devoted 
to  a  public  purpose  that  precludes 
livestock  grazing. 

2.  Supplemental  Restrictions  in  the 
Organ  Mountains: 

•  Dogs  are  prohibited  outside  of 
vehicles  within  the  fenced  boundary  of 
the  Dripping  Springs  Natural  Area  (T. 
23  S.,  R.  3  E..  Sections  1.  2,  3, 10, 11, 
and  1;  and  T.  23  S.,  R.  4  E.,  Sections  6 
and  7,  NMPM),  except  dogs  assisting 
physically  handicap{>ed  people. 

•  Shooting  is  prohibited  within  V* 
mile  of  develop>ed  hiking  trails  in  the 
Organ  Mountains  (T.  22-26  S.,  R.  3-4  £.. 
NMPM). 

•  The  area  fenced  and  posted  for 
administrative  use  only,  north  and  east 
of  the  A.B.  Cox  Visitor  Center,  is 
restricted  to  authorized  public  entry. 
Use  of  this  area,  including  the 
residences,  shop,  storage  buildings, 
historic  outbuildings,  and  arroyo  site,  is 
prohibited  unless  S|)ecifically 
authorized  by  the  BLM. 

3.  Supplemental  Restrictions  in  the 
Box  Special  Management  Area  (T.  3  S., 
R.  1  W.,  Section  31,  NMPM).  Camping 
is  permitted  in  designated  campsites 
only. 

4.  Supplemental  Restrictions  in  the 
Datil  Well  Campground  (T.  2  S.,  R.  10 
W.,  Sections  10  and  11,  NMPM).  The 
trail  is  open  to  hiking  only.  Bicycle  and 
equestrian  uses  are  prohibited. 

Penalties 

These  supplementary  rules  apply  to 
all  persons  using  public  land  in  the  Las 
Cruces  District.  Violations  of  these  rules 
may  be  punishable  by  a  fine  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

Dated:  May  5.  1997. 
WiUiam  C.  Calkins, 

State  Director. 

IFR  Doc.  97-14502  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  Qf  the  INTERIOR 

Natior^-ai  Pary  Servce 

AvailabiMry  ot  Psan  o'  Ope'^ations 
Mining  Operations,  josrtua  Tree 
Nationa  ParK,  San  Bernardmc  Co-. 
Ca-.iiorn.ii 


ty, 


Notice  IS  nereby  given  in  accordance 
with  Section  9.17(a)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  A,  that  the  National  Park 
Service  has  received  from  Stephen 
Dwyer,  of  Palm  Desert  California,  a  Plan 
of  Operations  to  conduct  mining 
operations  on  the  Storm  )ade  #1  claim 
in  the  Eagle  Mountain  area,  of  Joshua 
Tree  National  Park,  located  within  San 
Bernardino  County,  California. 

The  Plan  of  Operations  is  available  for 
public  review  and  comment  for  a  period 
of  30  days  from  the  publication  date  of 
this  notice.  Analysis  of  the  proposal  will 
not  be  completed  until  a  validity 
examination  has  been  conducted  in 
accordance  with  36  CFR  9A  and  NPS 
policy.  The  document  can  be  viewed 
during  normal  business  hours  at  the 
Office  of  the  Superintendent,  Joshua 
Tree  National  Park,  74485  National  Park 
Drive,  Twenty-nine  Palm,  California 
92277. 

Dated:  May  28, 1997. 
Ernest  Qvinlana, 

Superintendent,  Joshua  Tree  National  Park. 
IFR  Doc.  97-14946  Filed  6-6-97;  8:45  am) 
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Nfitionfi  Park  Se^ice 

•vationfil  Registe*-  ot  Historic  Places; 
Notification  of  Penamg  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
23, 1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  June  24, 1997. 
Patrick  Andnis, 
Acting  Keeper  of  the  National  Register. 

Arkansas 

Garland  County 

Woodman  of  Union  Building,  501 
Malvern  Ave.,  Hot  Springs,  97000616 


California 

Orange  County 

Old  Towne  Orange  Historic  District, 
Roughly  bounded  by  Walnut  Ave., 
Waveriy  St.,  W.O.  Hart  Park.  La  Veta 
Ave.,  Clark  St.,  and  Atchison  Topeka 
Railroad  Track,  Orange,  97000617 

Colorado 

Jefferson  County 

Davies'  Chuck  Wagon  Diner,  9495  W. 
Colfax  Ave.,  Lakewood,  97000619 

Pueblo  County 

Boone  Santa  Fe  Railroad  Depot,  100 
Baker  Ave.,  Boone,  97000618 

Georgia 

Fulton  County 

West  End  Historic  District,  Roughly 
Bounded  by  US  20,  Lee,  White,  and 
Langhom  Sts.,  Atlanta,  97000621 

Sumter  County 

Ashby  Street  Shotgun  Row  Historic 
District,  207,  209,  and  211  Ashby  St., 
Americus,  97000620 

Iowa 

Johnson  County 

College  Green  Historic  District  (Iowa 
City  MPS)  Roughly  bounded  by 
Burlington,  Siunmit,  Washington,  and 
Van  Buren  Sts.,  Iowa  City,  97000623 

East  College  Street  Historic  District 
(Iowa  City  MPS)  Roughly  bounded  by 
Muscatine  Ave.,  Summitt, 
Washington,  and  Burlington  Sts., 
Iowa  City,  97000624 

Saints  Peter  and  Paul  Catholic  Church, 
1165  NE.  Taft  Ave.,  Solon  vicinity, 
97000622 

Massachusetts 

Bristol  County 

Coram  Shipyard  Historic  District,  2120, 
2125,  and  2130  Water  St.,  Dighton, 
97000625 

Michigan 

Calhoun  County 

Superior  Street  Commercial  Historic 
District,  Roughly  bounded  by  the 
Kalamazoo  River,  Cass/ Elm,  Eaton 
and  Vine  Sts.,  Albion,  97000626 

Mississippi 

Lincoln  County 

Paxton  House,  2261  Bouie  Mill  Rd.  NW, 
Brookhaven  vicinity,  97000632 

Marion  County 

Downtown  Columbia  Historic  District, 
Roughly  bounded  by  Broad,  and 
Church  Sts.,  and  Meak,  Honey  and 
Beef  Alleys.,  Columbia,  97000633 


Monroe  County 

Aberdeen  Downtown  Historic  District, 
(Aberdeen  MPS)  Roughly  bounded  by 
James,  Quincy,  Maple,  and 
Washington  Sts.,  Aberdeen,  97000634 

Rankin  County 

East  Clinton  Historic  District,  Roughly 
bounded  by  the  Illinois  Gulf  Railroad, 
E.  College,  Landnun,  E.  Main,  and 
New  Prospect  Sts.,  Clinton,  97000631 

Missouri 

Callaway  County 

Bell,  M.  Fred,  Rental  Cottage,  302  E. 
Fifth  St.,  Fuhon,  97000627 

Cape  Girardeau  County 

House  at  323  Themis  Street,  323  Themis 
St.,  Cape  Girardeau,  97000629 

Pettis  County 

Hubbard,  C.C,  High  School,  721  N. 
Osace  Ave.,  Sedalia,  97000628 

Vernon  County 

Vernon  County  Courthouse,  Bounded  by 
Cherry,  Cedar,  Walnut,  and  Main  Sts., 
Nevada,  97000630 

Utah 

Salt  Lake  County 

Anderson,  Frederick  C.  and  Anna, 

House  (Sandy  Qty  MPS),  8650  S. 

Center  St.,  Sandy,  97000641 
Gardner,  Archibald  R.  and  Violet  Clark, 

House  (Sandy  City  MPS),  31  E. 

Pioneer  Ave.,  Sandy,  97000642 
Jensen,  James  B.  and  Ellen  May 

Gushing,  House  (Sandy  Qty  MPS),  95 

E.  Pioneer  Ave.,  Sandy,  97000635 
Nelson,  August  M.  and  Mabel  Jensen, 

House  (Sandy  City  MPS),  427  East 

8800  South,  Sandy,  97000643 
Oldman,  John  and  Elizabeth  Brown, 

House  (Sandy  City  MPS),  511  East 

8800  South,  Sandy,  97000636 
Orton — Malstrom  House  (Sandy  Qty 

MPS),  9325  South  700  East,  Sandy, 

97000640 
Sandy  City  Bank  (Sandy  City  MPS).  212 

E.  Main  St.,  Sandy,  97000637 
Sandy  Second  Ward  Chapel  (Sandy  City 

MPS),  8630  South  60  East,  Sandy, 

97000638 
Thompson,  Niels  and  Mary  Ann 

Fitzgerald,  House  (Sandy  City  MPS). 

485  East  8800  South,  Sandy, 

97000639 
Vincent,  William  Tvler  and  Amorilla 

Gammet,  House  (Sandy  City  MPS),  92 

E.  Pioneer  Ave.,  Sandy,  97000644 

Vermont 

Bennington  County 

Furnace  Grove  Historic  District,  VT  9, 1 
mi.  E.  of  jet.  of  VT  9  and  Burgess  Rd., 
Bennington,  97000646 
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Chittenden  County 

Moquin's  Bakery,  78  Rose  St.. 
Burlington,  97000645 

Wisconsin 

Clark  County 

Silver  Dome  Ballroom,  The,  US  10, 1 
mi.  W  of  jet.  of  US  10  and  Collier  Rd. 
Hewett,  97000647. 
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MENT  OF  JUSTICE 


Notice  of  Consent  Decree  Pursuant  to 
the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy  and  28  CFR  50.7  notice  is  hereby 
given  that  a  proposed  Agreement  And 
Order  Regarding  Modification  Of  The 
Decemt)er  23.  1988  Modified  Consent 
Decree  (hereafter  referred  to  as  "the 
Proposed  Agreement  And  Order")  in 
United  States  v  City  of  Baton  Rouge,  et 
al.  Civil  Action  No.  88-191A,  was 
lodged  in  the  United  States  District 
Court  for  the  Middle  District  of 
Louisiana  on  May  28. 1997.  The 
proposed  Agreement  and  Order  (1) 
modifies  certain  injunctive  relief  and 
stipulated  penalties  provisions  of  the 
December  23. 1988  Modified  Consent 
Decree  and  (2)  settles  the  United  States' 
claim  for  stipulated  penalties  which 
have  been  incurred  or  would  have  been 
incurred  under  the  December  23. 1988 
Modified  Consent  Decree  in  connection 
with  Baton  Rouge's  failure  to  meet  the 
construction  schedule  for  the  North 
Treatment  Plant  between  January  1. 
1997  and  July  31,  1998. 

Under  the  terms  of  the  proposed 
Agreement  and  Order,  the  City  of  Baton 
Rouge  is  required  to  complete  by  July 
31. 1998  construction  of  all 
improvements  necessary  to  (a)  achieve 
full  secondary  treatment  and  (b)  to 
attain  compliance  with  all  aspects  of 
National  Pollutant  Discharge 
Elimination  System  permit  No. 
LA0036439  issued  to  the  city  of  Baton 
Rouge  with  effective  date  November  1, 
1996  (hereafter  referred  to  as  "the 
NPDES  permit").  The  City  of  Baton 
Rouge  is  also  required  to  comply  with 
the  effluent  limits  set  forth  in  the 
NPDES  permit.  Finally,  under  the 
proposed  Agreement  and  Order,  the  City 
of  Baton  Rouge  is  required  to  pay  a 
penalty  of  one  hundred  forty  thousand 
dollars  ($140,000). 

The  [department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 


should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resource  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
versus  City  of  Baton  Rouge,  et  al,  DOJ 
No.  90-5-1-1-2769. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  6  Office  of  the 
U.S.  Environmental  Protection  Agency. 
1445  Ross  Avenue.  Dallas,  Texas  75202' 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  N.W.,  4th  Floor.  Washington, 
D.C.  20005.  (202)  624-0892.  Copies  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.00  for  a  copy 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(PR  Doc.  97-14928  Filed  6-6-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

Notice  is  hereby  given  that  on  May  28, 
1997,  a  proposed  consent  decree  in 
United  States  v.  City  of  Tacoma,  Case 
No.  C97-5336RJB  (W.D.  Wash),  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington.  The  Consent  Decree 
resolves  claims  brought  by  the  trustees 
for  natural  resources  in  Commencement 
Bay  (located  adjacent  to  Tacoma, 
Washington)  against  the  City  of  Tacoma 
and  its  Department  of  Public  Utilities 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9601,  et  seq.  The  trustees  for 
natural  resources  in  Commencement 
Bay  are  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
the  Department  of  the  Interior  (DOI),  the 
State  of  Washington,  the  Puyallup  Tribe 
of  Indians,  and  the  Muckleshoot  Indian 
Tribe  (collectively  "the  Trustees"). 
Pursuant  to  a  memorandum  of 
understanding,  the  Trustees  are  jointly 
conducting  a  Natural  Resource  Damage 
Assessment  (NRDA). 

Defendants'  liability  stems  from  their 
ownership  and  operation  of  a  municipal 
storm  water  drainage  system  and  other 
properties  that  are  or  have  been  the 


source  of  releases  of  a  series  of 
hazardous  substances  into  the  waters  of 
Commencement  Bay.  The  proposed 
Consent  Decree  requires  the  defendant 
to  acquire  or  perpetually  lease  Hve 
parcels  of  land  located  on  the 
Commencement  Bay  shoreline  and 
spend  a  total  of  approximately  $3.3 
million  constructing  and  maintaining 
five  habitat  restoration  projects  on  these 
properties.  The  Consent  Decree  also 
requires  that  the  City  make  the 
following  payments  and  in-kind 
contributions:  (1)  $227,000  to  the 
Trustees  as  reimbursement  of  past 
damage  assessment  costs;  (2)  $500,000 
to  the  Trustees  as  reimbursement  of 
anticipated  costs  in  Trustee  oversight  of 
the  City's  construction  and  maintenance 
of  the  restoration  projects;  (3)  $500,000 
to  the  Puyallup  and  Muckleshoot  tribes 
to  support  tribal  government  programs 
for  the  planning  and  implementation  of 
habitat  restoration  and  other  activities 
related  to  conservation  and  protection  of 
natural  resources  in  the  Commencement 
Bay  Environment;  (4)  $250,000  in  the 
form  of  in-kind  services  to  the  NRDA 
and  (5)  $75,000  operating  a  pollution- 
reporting  hotline  and  ancillary  support 
services  for  five  years. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  pubUcation. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington.  D.C.  20044,  and  refer  to 
United  States  v.  City  of  Tacoma,  DOJ 
number  90-1 1-2-1 049A. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  3600  Seafirst 
Fifth  Avenue  Plaza.  500  Fifth  Avenue, 
Seattle,  WA  98104;  and  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington.  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
or  in  person  from  the  Consent  Decree 
Library.  When  requesting  a  copy  of  the 
consent  decree,  please  enclose  a  check 
in  the  amount  of  $16.00  for  consent 
decree  only  or  $85.75  for  consent  with 
attachments  (25  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library".  When 
requesting  a  copy  please  refer  to  United 
States  V.  City  of  Tacoma,  DOJ  Case 
number  90-1 1-2-1 049  A. 
Joel  Gross. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-14929  Filed  6-6-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

»<otice  oi  Lodging  of  Consent  Deere* 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiaDiliry  Ac; 

In  aocordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States,  et  al.  v.  State  of 
Washington  Through  the  Washington 
Department  of  Natural  Resources,  Civil 
Action  No.  C97-5337  RJB,  was  lodged 
on  may  28, 1997,  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington.  The  proposed  consent 
decree  settles  claims  for  natural 
resource  damages  in  the 
Commencement  Bay  Environment  in 
and  adjacent  to  Tacoma,  Washington, 
asserted  by  the  United  States  on  behalf 
of  the  National  Oceanic  and 
Atmospheric  Administration  of  the  U.S. 
Department  of  Commerce  and  the  U.S. 
Department  of  the  hiterior;  the  State  of 
Washington;  the  Puyallup  Tribe  of 
Indians;  and  the  Muckleshoot  Indian 
Tribe  (the  Natural  Resource  Trustees). 
The  Defendant  State  of  Washington 
owns  certain  areas  of  aquatic  lands  in 
the  Commencement  Bay  Environment. 
The  Washington  Department  of  Natural 
Resources  (WDNR)  is  the  agency 
chargsd  by  state  law  with  primary 
responsibility  for  leasing,  managing,  and 
otherwise  exercising  the  State  of 
Washington's  proprietary  interest  in 
State-owned  aquatic  lands  in  the 
Commencement  Bay  Environment. 

The  complaint  asserts  a  claim  by  the 
United  States  and  the  state  and  tribal 
trustees  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA).  42  U.S.C. 
§  9607,  for  damages  to  natural  resources 
in  the  Commencement  Bay 
Environment,  as  well  as  a  claim  by  the 
State  of  Washington  as  Plantiff  for 
natural  resource  damages  under  the 
Washington  Model  Toxics  Control  Act. 
The  Complaint  seeks  an  order  that  the 
Defendant  pay  damages  for  the  injury  to, 
destruction,  and/or  loss  of  use  of  natural 
resources  within  the  Commencement 
Bay  Environment  resulting  from  releases 
of  hazardous  substances  at  or  from 
Defendant's  land,  and  an  order  that 
Defendant  reimburse  Plaintiffs  for  costs 
they  have  incurred  in  their  assessment 
of  damages.  The  claims  do  not  include 
the  St.  Paul  Waterway  Problem  Area,  a 
subunit  of  the  Commencement  Bay 
Environment,  that  was  the  subject  of  a 
previous  settlement  with  WDNR. 

Under  the  proposed  Consent  Decree, 
the  State  through  WDNR  will  make 
available  three  parcels  of  aquatic  lands 


(approximately  8.3  acres  total)  in 
Commencement  Bay  for  habitat 
restoration  projects  to  be  designed  and 
developed  in  cooperation  with  the 
Trustees,  will  provide  in-kind  services 
to  assist  the  Trustees  in  developing  the 
restoration  projects,  and  vdll  consult 
with  the  Trustees  to  avoid  potential 
harmful  impacts  from  WDNR  activities 
that  the  Trustees  have  determined  may 
be  detrimental  to  Commencement  Bay 
En^'i^onment  natural  resources.  In 
return,  the  Defendant  will  be  granted  a 
covenant  not  to  sue  by  the  Plaintiffs  for 
liability  for  natural  resources  damages 
in  the  Commencement  Bay 
Environment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiral  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States,  et  al.  v. 
State  of  Washington  Through  the 
Washington  Department  of  Natural 
Resources.  DOJ  Ref.  No.  90-11-2- 
1049B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  3600  Seafirst  Fifth 
Avenue  Plaza,  500  Fifth  Avenue, 
Seattle,  WA  98104;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $9.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-14931  Filed  6-6-97;  8:45  am] 
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Notice  of  L  acrq  of  Compromise  and 

Sen'e"ien!  Agreeme"'  ►'ursuant  tO  the 
„  -  rrip^er-.erswe   E-v'onmental 
R espc  n t>e  C  c r-^oer. sation,  and  Liability 
ActC  CF>?C.A") 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7.  and  Section 
122(i)(2)  of  CERCLA.  42  U.S.C. 
§9622(i)(2),  notice  is  hereby  given  that 
a  proposed  Compromise  and  Settlement 
Agreement  ("Settlement  Agreement")  in 


Jh  re  Wesley  Industries,  Inc.,  B.R.  No. 
90-10338.  (S.D.  Ala.),  was  lodged  on 
ApriPie,  1997  with  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  Alabama.  This  Settlement 
Agreement  resolves  a  cost  recovery 
action  brought  by  the  United  States 
against  the  settling  defendant  pursuant 
to  Section  107  of  CERCLA,  42  U.S.C. 
§9607.  The  settling  defendant  is  the 
past  operator  of  the  Chem-4  Superfund 
Site  ("Site")  located  in  Demopolis, 
Alabama.  The  Settlement  Agreement 
grants  the  United  States  an  allowable 
administrative  expense  claim  of  $50,000 
and  an  allowable  unsecured  claim  of 
$700,215.10  against  the  settling 
defendant's  bankruptcy  estate. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  D.C 
20530.  and  should  refer  to  In  re  Wesley 
Industries,  Inc..  DOJ  #90-11-3-1672. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  ofBce  of  the 
United  States  Attorney,  169  Dauphin 
Street,  Suite  200,  Mobile,  Al  36602;  the 
Region  4  office  of  the  Environmental 
Protectirai  Agency,  61  Forsythe  Street. 
S.W.,  Atlanta,  GA  30303;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Settlement  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  for  the  reproduction  costs.  If  you 
want  a  copy  of  the  Settlement 
Agreement,  then  the  amount  of  the 
check  should  be  $3.00  (12  pages  at  25 
cents  per  page).  The  check  should  be 
made  payable  to  the  Consent  Decree 
Library. 
Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section.  Envirorunent  and  Natural  Resources 
Division. 

IFR  Doc.  97-14930  Filed  6-6-97;  8:45  am) 
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D  E  ^  A  "    M  f.  NT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  C'CERCLA').  42  U.S.C.  9601  Et 
Seq 

Notice  is  hereby  given  that  a  proposed 
First  Amendment  to  Consent  Decree  in 
United  States  v.  Westinghouse  Electric 
Corporation,  Civil  Action  Nos.  IP  83-9- 
C  and  IP  81-448-C.  was  lodged  on  June 
3,  1997.  with  the  United  States  District 
Court  for  the  Southern  District  of 
Indiana. 

The  proposed  amendment  to  consent 
decree  provides  for  the  performance  of 
a  removal  action  with  respect  to  the 
sludge  drying  beds  and  sludge  digesters 
at  the  Winston-Thomas  Wastewater 
Treatment  Facility,  located  in 
Bloomington,  Indiana.  The  proposed 
amendment  leaves  all  other  portions  of 
the  consent  decree,  originally  lodged 
with  the  Court  on  August  22, 1985, 
unchanged. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirormient  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Westinghouse  Electric  Corporation,  DOJ 
Ref.  #90-7-212A.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  a^ected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA. 

The  proposed  amendment  to  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Southern 
District  of  Indiana,  U.S.  Courthouse,  46 
East  Ohio  St.,  5th  Floor,  Indianapolis, 
Indiana  46204-1986;  the  Region  5  Office 
of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604;  the  Monroe 
County  Library,  303  East  Kirkwood 
Ave.,  Bloomington,  Indiana  47408;  and 
at  the  Consent  Decree  Library.  1120  G 
Street,  NW,  4th  Floor.  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  amendment  to  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  reference  case  and  enclose 
a  check  in  the  amount  of  $2.50  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

Joel  M.  Gross, 

Section  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  97-14948  Filed  6-6-97;  8:45  am] 

BILUNQ  CODE  441»-15-M 

DEPARTMEFfT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Martin  Marietta 
Materials,  Inc.  et  al.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b}-(h).  that  a  proposed 
Final  Judgment,  Stipulation  and  Order, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  in  the  Southern  District  of 
Indiana,  in  United  States  versus  Martin 
Marietta  Materials,  Inc.,  et  al.  Civil  No. 
IP97-854C-T/G. 

On  May  27, 1997.  the  United  States 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  by  Martin  Marietta 
of  the  stock  of  American  Aggregates 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.C.  §18.  The  proposed  Final 
Judgment,  filed  the  same  time  as  the 
Complaint,  requires  Martin  Marietta  to 
divest  the  Harding  Street.  Indianapolis. 
Indiana  aggregate  quarry  and  related 
assets  that  it  will  obtain  in  coimection 
with  the  acquisition  of  American 
Aggregates. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  ].  Robert  Kramer,  Chief. 
Litigation  II  Section,  Antitrust  Division. 
United  States  Department  of  Justice, 
1401  H  Street.  N.W..  Suite  3000. 
Washington.  DC.  20530  (telephone: 
202/307-0924). 
Constance  K.  Robinson, 
Director  of  Operations. 

United  States  District  Court  for  the 
Southern  District  of  Indiana 

Stipulation  and  Order 

United  States  of  America,  Plaintiff,  v. 
Martin  Marietta  Materials.  Inc.;  CSR  Limited; 
CSR  America,  Inc.;  and  American  Aggregates 
Corporation.  Defendants.  Civil  No.:  IP97- 
854C-T/G;  Filed:  5/27/97;  Judge  John  Daniel 
Tinder. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 


1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  Southern  District 
of  Indiana. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16).  and 
without  further  notice  to  suiy  party  or 
other  proceedings,  provided  that  the 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

3.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  or  until  expiration 
of  time  for  all  appeals  of  any  court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  shall,  from  the  date 
of  the  signing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  of  the  Final  Judgment  as 
though  they  were  in  full  force  and  effect 
as  an  order  of  the  Court. 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  In  the  event  (a)  the  plaintiff  has 
withdrawn  its  consent,  as  provided  in 
paragraph  2  above,  or  (b)  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligadons  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

6.  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  the  defendants  will  later  raise 
no  claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Dated:  May  23. 1997. 
For  Plaintiff  United  States 
Frederick  H.  Parmenter. 
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U.S.  Department  of  Justice,  Antitrust 
Division,  Litigation  U  Section,  Suite  3000, 
Washingfon.  D.C.  20005,  (202)  307-0620. 
Judith  A.  Stewart, 
United  State  Attorney. 
Harold  R.  Bickham, 

Assistant  United  States  Attorney,  Southern 
District  of  Indiana. 

For  Defiendant  Martin  Marietta  Materials.  Inc 

Raymond  A.  Jacobsen.  Jr., 

McDermott,  Will  &■  Emery,  1850  K  Street, 

N.W.,  Washington.  D.C.  20006-2296,  (202) 

778-8028. 

Scott  Megregian, 

McDermott,  Will  6-  Emery.  1850  K  Street. 

N.W.,  Washington.  D.C.  20006-2296.  (202) 

778-8096. 

For  Defendants  CSR  Limited,  CSR  America, 
Inc.  and  American  Aggregates  Corporation 

C  Benjamin  Crisman,  Jr., 

Skadden,  Arps,  Slate,  Meagher  &■  Flom,  1440 

New  York  Avenue,  N.W.,  Washington.  D.C. 

20005-21 11,  (202)  371-7330. 

Alec  Y.  Chang, 

Skadden.  Arps.  Slate,  Meagher  &  Flom.  1440 

New  York  Avenue.  N.W..  Washington,  D.C. 

20005-2111. 

Order 

It  is  so  ordered,  this  27th  day  of  May, 
1997. 

Sarah  Evans  Baker, 
United  States  District  ]udge. 

Fin  a:  ]i;(!«iment 

Whereas, .plaintiff,  the  United  States 
of  America,  having  filed  its  Complaint 
herein  on  May  22, 1997,  and  plaintiff 
and  defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  Whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas,  the  essence  of  this 
Final  Judgment  is  prompt  and  certain 
divestiture  of  assets  to  assure  that 
competition  is  not  substantially 
lessened; 

And  Whereas,  plaintiff  requires 
defendants  to  make  certain  divestitures 
for  the  purpose  of  establishing  a  viable 
competitor  in  the  production  and  sale  of 
aggregate  in  Marion  County,  Indiana; 

Ana  Whereas,  defendants  have 
represented  to  the  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below;  — • 


Now,  Therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I.  Jurisdu  tior 

This  court  nas  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  §18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Martin"  means  defendant  Martin 
Marietta  Materials,  Inc.,  a  North 
Carolina  corporation  headquartered  in 
Raleigh,  North  Carolina,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employee  acting 
for  or  on  behalf  of  any  of  them. 

B.  "American  Aggregates"  means 
defendant  American  Aggregates 
Corporation,  a  Delaware  corporation 
headquartered  in  Dayton,  Ohio,  and 
includes  it  successors  and  assigns,  and 
its  subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  them. 

C.  "CSR  America"  means  defendant 
CSR  America,  Inc.,  a  Georgia 
corporation  headquarters  in  Atlanta, 
Georgia  (of  which  American  Aggregates 
is  a  subsidiary),  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

D.  "CSR"  means  defendant  CSR 
Limited,  a  company  formed  under  the 
laWs  of  Australia  and  headquarters  in 
Sydney,  New  South  Wales  (of  which 
CSR  America  is  a  subsidiary),  and 
includes  its  successors  and  assigns,  and 
its  subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

E.  "Aggregate"  means  crushed  stone 
and  gravel  produced  at  quarries,  mines, 
or  gravel  pits  used  to  manufacture 
asphalt  concrete  and  ready  mix 
concrete.  "Stone  products"  refer  to  any 
products  produced  at  a  quarry. 

F.  "Asphalt  concrete"  means  material 
that  is  used  principally  for  paving  and 
is  produced  by  combining  and  heating 
asphalt  cement  (also  referred  to  in  the 
industry  as  "liquid  asphalt"  or  "asphalt 
oil")  with  aggregate. 

G.  "Ready  mix  concrete"  means  a 
material  used  in  the  construction  of 
buildings,  highways,  bridges,  tunnels, 
and  other  products  and  is  produced  by 
mixing  a  cementing  material  (commonly 


Portland  cement)  and  aggregate  with 
sufficient  water  to  cause  the  cement  to 
set  and  bind. 

H.  "Marion  County"  refers  to  Marion 
County,  Indiana.  Indianapolis,  Indiana 
is  located  in  Marion  County. 

I.  Unless  otherwise  agreed  to  by  the 
Department  of  Justice,  in  its  sole 
discretion.  "Assets  to  be  Divested" 
means: 

(1)  All  rights,  titles,  and  interests, 
including  all  fee  and  all  leasehold  and 
rights,  in  American  Aggregates'  Harding 
Street,  Indianapolis,  Indiana  quarry 
located  at  4200  South  Harding  Street, 
Indianapolis,  Indiana  46217,  and  the 
related  maintenance  facilities  and 
administration  buildings  (the  "Harding 
Street  Quarry")  including,  but  not 
limited  to,  all  real  property,  capital 
equipment,  fixtiires,  inventories,  trucks, 
and  other  vehicles,  stone  crushing 
equipment,  power  supply  equipment, 
scales,  interests,  permits,  assets  or 
improvement  related  to  the  production, 
distribution,  and  safe  of  aggregate  and 
stone  products  at  the  Harding  Street 
Quarry;  and 

(2)  Ail  intangible  assets,  including 
customer  lists,  contracts  to  supply  third 
parties  aggregate  and  stone  products, 
and  contracts  permitting  third  parties  to 
operate  hot-mix  plants  and  concrete 
plants  at  the  Harding  Street  Quarry, 
associated  with  the  Harding  Street 
Quarry. 

ni.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by  person 
service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  Assets  to  be  Divested, 
that  the  purchaser  agree  to  be  bound  by 
the  provisions  of  this  Final  Judgment. 

IV.  Divestiture 

A.  Martin  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  within  one 
hundred  and  eighty  (180)  calendar  days 
after  the  filing  of  this  Final  Judgment,  or 
five  (5)  days  after  its  entry  by  the  Court, 
whichever  is  later,  to  divest  the  Assets 
to  be  Divested  to  a  purchaser  acceptable 
to  the  plaintiff,  in  its  sole  discretion. 

B.  Martin  shall  use  its  best  efforts  to 
accomplish  the  divestiture  as 
expeditiously  and  timely  as  possible. 
The  United  States  in  its  sole 
determination  may  extend  the  time 
period  for  any  divestitiu^  an  additional 
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period  of  time  not  to  exceed  sixty  (60) 
calendar  days. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  judgment,  Martin 
promptly  shall  make  known,  by  usual 
and  customary  means,  the  availability  of 
the  Assets  to  be  Divested  described  in 
this  Final  Judgment.  Martin  shall  inform 
any  p>erson  making  an  inquiry  regarding 
a  possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
this  Final  Judgment.  Martin  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  conRdentiality  assurances, 
all  information  regarding  the  Assets  to 
be  invested  customarily  provided  in  a 
due  diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Martin  shall  make  available 
such  information  to  the  plainti^at  the 
same  time  that  such  information  is 
made  available  to  any  other  person. 

D.  Martin  shall  not  interfere  with  any 
negotiations  by  any  purchaser  to  employ 
any  Martin  (or  former  CSR,  CSR 
America,  or  American  Aggregates) 
employee  who  works  at,  or  whose 
principal  responsibility  is  the 
manufacture,  sale  or  marketing  of 
aggregate  or  stone  products  produced  by 
the  Assets  to  be  Divested. 

E.  Martin  shall  permit  prospective 
purchasers  of  the  Assets  to  be  Divested 
to  have  access  to  personnel  and  to  make 
such  inspection  of  the  Assets  to  be 
Divested,  access  to  any  and  all 
environmental,  zoning,  and  other  permit 
documents  and  information:  and  access 
to  any  and  all  Hnancial,  op>erations,  or 
other  documents  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

F.  Martin  shall  warrant  to  the 
purchaser  of  the  Assets  to  be  Divested 
that  the  Assets  to  be  Divested  will  be 
operational  on  the  date  of  sale. 

G.  Martin  shall  not  take  any  action, 
direct  or  indirect  (not  including 
otherwise  lawful  competitive  price 
action,  expansion  of  capacity  or  similar 
competitive  conduct),  that  will  impede 
in  any  way  the  operation  of  the  Harding 
Street  Quarry. 

H.  Martin  shall  warrant  to  the 
purchaser  of  the  Assets  to  be  Divested 
that  there  are  no  known  defects  in  the 
environmental,  zoning,  or  other  permits 
pertaining  to  the  operation  of  the  Assets 
to  be  Divested  and  that  Martin  will  not 
undertake,  directly  or  indirectly, 
following  the  divestiture  of  the  Assets  to 
be  Divested  any  challenges  to  the 
environmental,  zoning,  or  other  permits 
pertaining  to  the  operation  of  the  Assets 
to  be  Divested. 


I.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  Section  TV,  or  by  trustee 
appointed  pursuant  to  Section  V  of  this 
Final  Judgment,  shall  include  the  Assets 
to  be  Divested  and  be  accomplished  by 
selling  or  otherwise  conveying  the 
Assets  to  be  Divested  to  a  purchaser  in 
such  a  way  as  to  satisfy  plaintiff,  in  its 
sole  discretion,  that  the  Assets  to  be 
Divested  can  and  will  be  used  by  the 
purchaser  as  part  of  a  viable,  ongoing 
business  or  businesses  engaged  in  the 
manufacture  and  sale  of  aggregate,  and 
stone  products.  The  divestiture,  whether 
pursuant  to  Section  IV  or  Section  V  of 
this  Final  Judgment,  shall  be  made  to  a 
purchaser  for  whom  it  is  demonstrated 
to  the  plaintiffs  sole  satisfaction:  (1)  has 
the  capability  and  intent  of  competing 
effectively  in  the  production  and  sale  of 
aggregate  and  stone  products  in  Marion 
County;  (2)  has  or  soon  will  have  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
manufacture  and  sale  of  aggregate  and 
stone  products  in  Marion  County;  and 
(3)  none  of  the  terms  of  any  agreement 
between  the  purchaser  and  Martin  give 
Martin  the  ability  unreasonably  to  raise 
the  purchaser's  costs,  to  lower  the 
purchaser's  efficiency,  or  otherwise  to 
interfere  in  the  ability  of  the  purchaser 
to  compete  effectively  in  Marion 
Coimty. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Martin  has  not 
divested  the  Assets  to  be  Divested 
within  the  time  specified  in  Section  IV 
of  this  Final  Judgment,  the  Court  shall 
appoint,  on  application  of  the  United 
States,  a  trustee  selected  by  the  United 
States  to  effect  the  divestiture  of  the 
Assets  to  be  Divested. 

B.  After  the  appointment  of  a  trustee^ 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Assets  to  be 
Divested  described  in  Section  II,  I  of  this 
Final  Judgment.  The  trustee  shall  have 
the  power  and  authority  to  accomplish 
the  divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV  and  VUI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Sections  V(C) 
and  VIII  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire  at  the  cost  and  expense 
of  Martin  any  investment  bankers, 
attorneys,  or  other  agents  reasonably 
necessary  in  the  judgment  of  the  trustee 
to  assist  in  the  divestiture,  and  such 
professionals  and  agents  shall  be 
accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 


at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  the  plaintiff, 
and  shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate.  Martin 
shall  not  object  to  a  sale  by  the  trustee 
on  any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
Martin  must  be  conveyed  in  writing  to 
the  plaintiff  and  the  trustee  within  ten 
(10)  calendar  days  after  the  trustee  has 
provided  the  notice  required  under 
Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Martin,  on  such  terms 
and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
Martin  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the  , 
Assets  to  be  Divested  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  Martin  shall  use  its  best  efforts  to 
assist  the  trustee  in  accomplishing  the 
required  divestiture,  including  best 
effort  to  effect  all  necessary  regulatory 
approvals.  The  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  Martin,  and  Martin  shall 
develop  Bnancial  or  other  information 
relevant  to  the  Assets  to  be  Divested  as 
the  trustee  may  reasonably  request, 
subject  to  reasonable  protection  for 
trade  secrets  or  other  confidential 
research,  development,  or  commercial 
information.  Martin  shall  f>ermit 
prospective  acquirers  of  the  assets  to 
have  access  to  personnel  and  to  make 
such  inspection  of  physical  facilities 
and  any  and  all  financial,  operational  or 
other  documents  and  other  information 
as  may  be  relevant  to  the  divestltiu^ 
required  by  this  Final  Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  refrarts  shall  not  be 
filed  in  the  public  docket  of  the  court. 
Such  reports  shall  include  the  name. 
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address  and  telephone  number  of  each 
person  who.  during  the  preceding 
month,  made  an  offer  to  acquire, 
expresses  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Assets  to 
be  Divested,  and  shall  describe  in  detail 
each  contact  with  any  such  p)erson 
during  that  period.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  the  Assets  to  be  Divested. 

F.  If  the  trustee  has  not  accomplished 

such  divestiture  within  six  (6)  months 

after  its  appointment,  the  trustee 

thereupon  shall  file  promptly  with  the 

Court  a  report  setting  forth  (1)  the 

trustee's  efforts  to  accomplish  the 

required  divestiture.  (2)  the  reasons,  in 

the  trustee's  judgment,  why  the  required 

divestiture  has  .not  been  accomplished, 

and  (3)  the  trustee's  recommendations; 

provided,  however,  that  to  the  extent 

such  reports  contain  information  that 

the  trustee  deems  confidential,  such 

reports  shall  not  be  filed  in  the  public 

docket  of  the  Court.  The  trustee  shall  at 

the  same  time  furnish  such  report  to  the 

parties,  who  shall  each  have  the  right  to 

be  heard  and  to  make  additional 

recommendations  consistent  with  the 

purpose  of  the  trust.  The  Court  shall 

enter  thereafter  such  orders  as  it  shall 

deem  appropriate  in  order  to  carry  out 

the  purpose  of  the  trust,  which  may.  if 

necessary,  include  extending  the  trust 

and  the  term  of  the  trustee's 

appointment  by  a  period  requested  by 

the  United  States. 

VI.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  of  V  of  this  Final  Judgment. 
Martin  or  the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  the  plaintiff  of  the  proposed 
divestiture.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  Martin.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  assets  to  be  Divested  that 
are  the  subject  of  the  binding  contract, 
together  with  full  details  of  same. 
Within  fifteen  (15)  calendar  days  of 
receipt  by  the  plaintiff  of  such  notice, 
the  plaintiff  may  request  from  Martin, 
the  proposed  purchaser,  or  any  other 
third  party  additional  information 
concerning  the  proposed  divestiture  and 
the  proposed  purchaser.  Martin  and  the 


trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  the  plaintiff  has  been  provided  the 
additional  information  requested  from 
Martin,  the  proposed  purdiaser,  and 
any  third  party,  whichever  is  later,  the 
plaintiff  shall  provide  written  notice  to 
Martin  and  the  trustee,  if  there  is  one. 
stating  whether  or  not  it  objects  to  the 
proposed  divestitiu*.  If  the  plaintiff 
provides  written  notice  to  Martin  and 
the  trustee  that  it  does  not  object,  then 
the  divestiture  may  be  consummated, 
subject  only  to  Martin's  limited  right  to 
object  to  the  sale  under  Section  V(B)  of 
this  Final  Judgment.  Absent  written 
notice  that  the  plaintiff  does  not  object 
to  the  proposed  purchaser  or  upon 
objection  by  the  plaintiff,  a  divestiture 
proposed  under  Section  IV  shall  not  be 
consummated.  Upon  objection  by  the 
plaintiff,  or  by  Martin  under  the  proviso 
in  Section  V(B).  a  divestiture  proposed 
under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

VII.  Affidavits 


A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestitures  have  been 
completed  whether  pursuant  to  Section 
IV  or  Section  V  of  this  Final  Jud^ent. 
Martin  shall  deliver  to  the  plaintiff  an 
affidavit  as  to  the  fact  and  manner  of 
comphance  with  Sections  IV  or  V  of  this 
Final  Judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  name, 
address,  and  telephone  number  of  each 
person  who.  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Assets  to  be  Divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  Martin  has 
taken  to  solicit  a  buyer  for  the  relevant 
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B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment, 
Martin  shall  deliver  to  the  plaintiff  an 
affidavit  which  describes  in  detail  all 
actions  Martin  has  taken  and  all  steps 
Martin  has  implemented  on  an  on-going 
basis  to  preserve  the  Assets  to  be 
Divested  pursuant  to  Section  VIII  of  this 
Final  Judgment  and  the  Hold  Separate 
Stipulation  and  Order  entered  by  the 
Court.  The  affidavit  also  shall  describe. 


but  not  be  limited  to.  Martin's  efforts  to 
maintain  and  operate  the  Assets  to  be 
Divested  as  an  active  comjjetitor. 
maintain  the  management,  sales, 
marketing  and  pricing  of  the  Assets  to 
be  Divested,  and  maintain  the  Assets  to 
be  Divested  in  operable  condition  at 
current  capacity  configurations.  Martin 
shall  deliver  to  the  plaintiff  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  Martin's  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Martin  shall  preserve  all  records  of 
all  efforts  made  to  preserve  and  divest 
the  Assets  to  be  Divested. 

Vm.  Hold  Separate  Order 

Until  the  divestilures  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
divesture  of  the  Assets  to  be  Divested. 

K.  Financing 

Martin  is  ordered  and  directed  not  to 
finance  all  or  any  part  of  any  purchase 
by  an  acquirer  made  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment 
without  prior  written  consent  of  the 
plaintiff. 

X.  Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compUance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time. 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
Martin  made  to  its  principal  offices, 
shall  be  permitted: 

(1)  Access  during  office  hours  of 
Martin  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  imder 
the  control  of  Martin,  who  may  have 
counsel  present,  relating  to  the  matters 
contained  in  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and 
Order;  and 

(2)  Subject  to  the  reasonable 
convenience  of  Martin  and  without 
restraint  or  interference  from  it.  to 
interview,  either  informally  or  on  the 
record,  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  of  the  Assistant 
Attorney  General  in  charge  of  the 
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Antitrust  Division,  made  to  Martin's 
principal  offices,  Martin  shall  submit 
such  written  reports,  under  oath  if 
requested,  with  respect  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VII  or  X  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  plainti^  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Martin  to 
the  plaintiff,  Martin  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Martin  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  the  plainti^to  Martin  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Martin  is  not  a 
party. 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  hirther 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof 

Xn.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

Xm.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated:    

United  States  District  judge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-(h),  files  this  Competitive 


Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  May  27,  1997,  the  United  States 
filed  a  civil  antitrust  complaint,  which 
alleges  that  the  proposed  acquisition  by 
Martin  Marietta  Materials,  Inc. 
("Martin")  of  American  Aggregates 
Corporation  ("American  Aggregates") 
from  CSR  America,  Inc.  ("CSR 
America")  which  is  a  subsidiary  of  CSR 
Limited  ("CSR")  would  violate  Section 
7  of  the  Clayton  Act,  15  U.S.C.  §  Ift.  The 
Complaint  alleges  that  a  combination  of 
the  two  most  significant  competitors  in 
the  aggregate  market  in  Marion  County, 
Indiana  would  lessen  competition  in  the 
production  and  sale  of  aggregate  in 
Marion  County.  The  prayer  for  relief  in 
the  Complaint  seeks:  (1)  A  judgment 
that  the  proposed  acquisition  would 
violate  Section  7  of  the  Clayton  Act;  and 
(2)  a  permanent  injunction  preventing 
Martin  from  acquiring  control  of 
American  Aggregates'  aggregate 
business,  or  otherwise  combining  such 
business  with  Martin's  own  business  in 
the  United  States. 

When  the  Complaint  was  filed,  the 
United  States,  also  filed  a  proposed 
settlement  that  would  permit  Martin  to 
complete  its  acquisition  of  American 
Aggregates'  aggregate  business,  but 
require  a  certain  divestiture  that  will 
preserve  competition  in  Marion  County. 
This  settlement  consists  of  a  Stipulation 
and  Order,  a  proposed  Final  Judgment 
and  a  Hold  Separate  Stipulation  and 
Order. 

The  proposed  final  Judgment  orders 
Martin  to  divest  certain  Marion  County 
assets — American  Aggregates,  Harding 
Street,  Indianapolis,  Indiana  quarry  and 
certain  related  tangible  and  intangible 
assets.  Martin  must  complete  the 
divestiture  of  this  quarry  and  related 
assets  within  one  hundred  and  eighty 
(180)  calendar  days  after  the  date  on 
which  the  proposed  Final  Judgment  was 
filed  (i.e..  May  27,  1997)  in  accordance 
with  the  procedure  specified  therein. 

The  Stipulation  and  Order,  proposed 
Final  Judgment  and  Hold  Separate 
Stipulation  and  Order  require  Martin  to 
ensure  that,  until  the  divestiture 
mandated  by  the  proposed  Final 
Judgment  has  been  accomplished,  the 
Harding  Street  Quarry  and  related  assets 
to  be  divested  will  be  maintained  and 
operated  as  an  independent,  ongoing, 
economically  viable  and  active 
competitor.  Martin  must  preserve  and 
maintain  the  quarry  to  be  divested  as  a 
saleable  and  economically  viable, 
ongoing  concern,  with  competitively 
sensitive  business  information  and 
decision-making  divorced  from  that  of 


Martin's  aggregate  business.  Martin  will 
appoint  a  person  to  monitor  and  ensure 
its  compliance  with  these  requirements 
of  the  proposed  Final  Judgment. 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  Martin,  American  Aggregates  and  the 
Proposed  Transaction 

Martin  is  engaged  in  the  business  of 
producing  and  selling  aggregate  in 
Marion  County.  In  Marion  County, 
Martin  operates  the  Kentucky  Avenue 
Quarry  which  produces  aggregate.  In 
1995,  Martin  had  sales  of  $660  million. 

Through  its  wholly  owned  subsidiary, 
American  Aggregates,  CSR  is  engaged  in 
the  business  of  producing  and  selling 
aggregate  in  Marion  County.  CSR 
operates  two  aggregate  quarries  in  or 
near  Marion  County  that  produce 
aggregate  which  is  used  to  manufacture 
asphalt  concrete  and  ready-mix 
concrete.  In  1996,  American  Aggregates 
had  sales  of  $120  million. 

On  February  21,  1997,  Martin  agreed 
to  acquire  all  of  the  outstanding  voting 
securities  of  American  Aggregates, 
excluding  its  Michigan  operations,  from 
CSR  America  which  is  wholly  owned  by 
CSR.  The  purchase  price  is 
approximately  $234.5  million.  This 
transaction,  which  would  take  place  in 
the  highly  concentrated  Marion  County 
aggregate  industry,  precipitated  the 
government's  suit. 

B.  The  Transaction 's  Effects  in  Marion 
County 

The  Complaint  alleges  that,  the 
production  and  sale  of  aggregate 
constitutes  a  line  of  commerce,  or 
relevant  product  market,  for  antitrust 
purposes,  and  that  Marion  County 
constitutes  a  section  of  the  country,  or 
relevant  geographic  market.  The 
complaint  alleges  that  the  effect  of 
Martin's  acquisition  may  be  to  lessen 
com{>etition  substantially  in  the 
production  and  sale  of  aggregate  in 
Marion  County. 

Aggregate  is  material  that  is  used  to 
manufacture  asphalt  concrete  and 
ready-mix  concrete.  A  considerable 
amount  of  the  asphalt  concrete  and 
ready-mix  concrete  manufactured  for 
use  in  Marion  County  is  used  on 
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highways  and  roads  built  for  the  Indiana 
Department  of  Transportation  and  local 
jurisdictions  located  within  Marion 
County.  No  good  economic  functional 
substitutes  exist  for  aggregate. 
Manufacturers  and  buyers  of  aggregate 
recognize  aggregate  as  a  distinct 
product. 

Producers  of  aggregate  located  in  or 
near  Marion  County  sell  and  compete 
with  each  other  for  sales  of  aggregate  in 
Marion  County.  Due  to  high 
transportation  costs  and  long  delivery 
time,  producers  of  aggregate  not  located 
in  Marion  County  or  in  close  proximity 
to  Marion  Coimty  do  not  sell  a 
significant  amount  of  aggregate  for  use 
within  Marion  County. 

The  Complaint  alleges  that  Martin's 
acquisition  of  American  Aggregates 
would  substantially  lessen  competition 
for  the  production  and  sale  of  aggregate 
in  Marion  County.  Actual  and  potential 
competition  between  Martin  and 
American  Aggregates  for  the  production 
and  sale  of  aggregate  in  Marion  County 
will  be  eliminated. 

Martin  and  American  Aggregates  are 
the  only  producers  of  aggregate  in 
Marion  County  and  are  two  of  only 
three  significant  producers  in  close 
proximity  to  Marion  County.  American 
Aggregates  and  Martin  sell  the  vast 
majority  of  all  the  aggregate  used  to 
manufacture  asphalt  concrete  and  ready 
mix  concrete  for  road  and  highway 
construction  projects  in  Marion  County 
contracted  for  by  the  Indiana 
Department  of  Transportation  and  local 
jurisdictions  within  Marion  County.  The 
Indiana  Department  of  Transportation, 
through  its  contracts  for  highway 
construction,  is  indirectly  the  largest 
purchaser  of  aggregate  in  Marion 
County. 

The  acquisition  of  American 
Aggregates  by  Martin  would  create  a 
dominant  aggregate  company  in  Marion 
County.  It  would  reduce  the  number  of 
significant  competitors  operating 
aggregate  facilities  in  Marion  County  or 
in  close  proximity  to  Marion  County 
from  three  to  two,  and  significantly 
reduce  the  number  of  competitors 
located  in  Marion  County  supplying 
aggregate  used  to  manufacture  asphalt 
concrete  and  ready  mix  concrete 
manufactured  for  highways  in  Marion 
County. 

As  a  result  of  the  acquisition,  Martin 
would  have  significant  control  over  the 
aggregate  market  in  Marion  County, 
giving  it  market  power  to  increase  the 
price  of  aggregate  in  Marion  County. 
Prices  for  aggregate  are  likely  therefore 
to  increase.  In  response  to  such  a  price 
increase,  purchasers  could  not  switch  to 
another  producer  of  aggregate. 


New  entry  in  Marion  County  is 
unlikely  to  restore  the  competition  lost 
through  Martin's  removal  of  American 
Aggregates  from  the  marketplace.  De 
novo  entry  into  the  production  and  sale 
of  aggregate  requires  a  significant  capital 
investment  and  likely  would  take  over 
two  years  before  any  new  aggregate 
production  facility  could  begin 
production.  State  and  local  zoning 
provisions  make  it  very  difficult  to  open 
an  aggregate  production  facility  in  or 
near  Marion  County. 

C.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  Complaint  alleges  that  the 
transaction  would  have  the  following 
effects,  among  others:  competition  for 
the  production  and  sale  of  aggregate  in 
Marion  County  will  be  substantially 
lessened;  actual  and  potential 
competition  between  Martin  and  - 
American  Aggregates  in  the  production 
and  sale  of  aggregate  in  Marion  County 
will  be  ehminated;  and  prices  for 
aggregate  in  Marion  County  are  likely  to 
increase  above  competitive  levels. 

ni.  Exptanatiun  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  production 
and  sale  of  aggregate  in  Marion  County 
by  placing  in  independent  hands 
American  Aggregates'  Harding  Street. 
Indianapolis.  Indiana  aggregate  quarry 
used  by  American  Aggregates  to  serve 
Marion  County,  thus  maintaining  the 
existing  level  of  suppliers  in  the  market 
place.  In  response  to  a  price  increase 
from  Martin,  purchasers  would  be  able 
to  turn  to  another  producer  with 
significant  capacity  to  produce  aggregate 
in  Marion  County. 

Within  one  hundred  and  eighty  (180) 
calendar  days  after  filing  the  proposed 
Final  Judgment,  Martin  must  divest 
American  Aggregates'  Harding  Street 
aggregate  quarry  and  related  assets 
which  are  located  in  Marion  County. 
The  Harding  Street  quarry  and  related 
assets  will  be  sold  to  a  purchaser  who 
demonstrates  to  the  sole  satisfaction  of 
the  United  States  that  they  will  be  an 
economically  viable  and  effective 
competitor,  capable  of  competing 
effectively  in  the  production  and  sale  of 
aggregate  in  Marion  Coimty. 

Until  the  ordered  divestiture  takes 
place,  Martin  must  take  all  reasonable 
steps  necessary  to  accomplish  the 
divestiture  and  cooperate  with  any 
prospective  purchaser.  If  Martin  does 
not  accomplish  the  ordered  divestiture 
within  the  specified  one  hundred  and 
eighty  (180)  calendar  days  which  may 
be  extended  by  up  to  sixty  (60)  calendar 
days  by  the  United  States  in  its  sole 


discretion,  the  proposed  Final  Judgment 
provides  for  procedures  by  which  the 
Court  shall  appoint  a  trustee  to 
complete  the  divestiture.  Martin  must 
cooperate  fully  with  the  trustee. 

if  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Martin 
will  pay  all  costs  and  expenses  of  the 
trustee.  The  trustee's  compensation  will 
be  structured  so  as  to  provide  an 
incentive  for  the  trustee  to  obtain  the 
highest  price  then  available  for  the 
assets  to  be  divested,  and  to  accomplish 
the  divestiture  as  quickly  as  possible. 
After  the  effective  date  of  his  or  her 
appointment,  the  trustee  shall  serve 
under  such  other  conditions  as  the 
Court  may  prescribe.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestiture.  At  the  end  of  six  (6)  months, 
if  the  mandated  divestiture  has  not  been 
accomplished,  the  trustee  shall  file 
promptly  with  the  Court  a  report  that 
sets  forth  the  trustee's  efforts  to 
accomplish  the  divestiture,  explain  why 
the  divestiture  has  not  been 
accomplished,  and  make  any 
recommendations.  The  trustee's  report 
will  be  furnished  to  the  parties  and  shall 
be  filed  in  the  public  docket,  except  to 
the  extent  the  report  contains 
information  the  trustee  deems 
confidential.  The  parties  each  will  have 
the  right  to  make  additional 
recommendations  to  the  Court.  The 
Court  shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust. 

rV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  §  15)  provides  that  any  i>erson 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  neither  will 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  §  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
Martin,  CSR,  CSR  America  or  American 
Aggregates. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
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after  compliance  v\Uh  ihe  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judmient  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  jaerson  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  should  comment 
within  sixty  (60)  days  of  the  date  of 
publication  of  this  Competitive  Impact 
Statement  in  the  Federal  Register.  The 
United  States  will  evaluate  and  respond 
to  the  comments.  All  comments  will  be 
given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry.  The  comments  and  the 
response  of  the  United  States  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register. 

Written  commetns  should  be 
submitted  to:  J.  Robert  Kramer,  Chief, 
Litigation  II  Section,  Antitrust  Division. 
United  States  Department  of  Justice, 
1401  H  Street,  NW.,  Suite  3000. 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  the  defendants.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  the  assets  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  production  and  sale 
of  aggregate  in  Marion  County  that 
otherwise  would  be  affected  adversely 
by  the  acquisition.  Thus,  the  proposed 
Final  Judgment  would  achieve  the  relief 
the  government  would  have  obtained 
through  litigation,  but  avoids  the  time, 
exp>ense  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  government's 
Complaint. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 


Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  terminatior  l' alleged 
violations,  provisions  for  enfo'-cement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recently  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448  (DC  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process.  "  119  Cong.  Rec.  24598  (1973). 
Rather. 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  court, 
in  making  its  public  interest  finding,  should 
*  *   *  carefully  consider  the  explanations  of 
the  government  in  the  comfwtitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairvmen,  Inc.,  1977-1  Trade  Cas. 
(CCH)  1 61,508.  at  71.980  (W.D.  Mo. 
1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cat.),  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft.  56  F.3d  1448  (D.C. 
Cir.  1995).  Precedent  requires  that: 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 


breached  its  duty  to  the  puuui.  m  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

United  States  v.  Bechtel.  648  F.2d  660, 
666  (9th  Cir.  1981)  (emphasis  added). 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  fi-ee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(Al 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.' "  (citations  omitted).  United 
States  V.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131, 150  (D.D.C.  1982). 
afTd  sub  nom..  Maryland  v.  United 
States.  460  U.S.  1001  (1983). 

VIII.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Executed  on:  May  23, 1997. 
Respectfully  submitted. 
Frederick  H.  Parmenter, 
Attorney,  Department  of  Justice.  Antitrust 
Division,  Suite  3000.  UOl  H  Street.  NW.. 
Washington.  DC  20530.  (202)  307-0620. 

IFR  Doc.  97-14933  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  ide?T!  cation 

Criminal  Justice  Information  Services; 
Agency  Information  Collection 
Activities:  Proposed  Co!lection: 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Law  Enforcement 
Officers  Killed  and  Assaulted  (LEOKA). 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  August  8, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
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comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuBcy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  direct  to  SSA 
Paul  J.  Gans  (phone  number  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Gans,  304-625-^830.  FBI, 
CJIS,  StatisUcal  Unit,  PO  BOX  4142, 
Clarksburg  WV  26302-9921. 

Overview  of  This  Information  Collection 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Law  Enforcement  Officers  Killed  and 
Assaulted  (LEOKA). 

(3)  The  agency  form  number,  if  any, 
and  appUcable  component  of  the 
Department  sponsoring  the  collection. 
Form:  1-705.  Federal  Bureau  of 
Identiflcation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  provide  data  regarding  Law 
Enforcement  Officers  Killed  and 
Assaulted  throughout  the  United  States. 
Data  is  tabulated  and  published  in  the 
comprehensive  annual  "Law 
Enforcement  Officers  Killed  and 
Assaulted". 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,900  agencies;  58.800 
responses  {includes  21ero  Reports);  and 
with  an  average  completion  time  of  5 


minutes  a  month  or  1  hour  annually  per 
responding  agency. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  4,900  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  June  2. 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 

(PR  Doc  97-14939  Filed  6-6-97;  8:45  am] 
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FORfe!GN  CLAiMS  SETTLLMtiNT 
COMMiSStON 

[F.C.S.C    Meeti-.g  nokcp  No.  14-«71 

Sunsn/nc  4c '  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  TIME:  Tuesday,  June  10,  1997, 
2:00  p.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 
STATUS:  Closed. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC  June  3, 1997. 
Judith  H  Lock, 
Administrative  Officer. 
|FR  Doc.  97-15083  Filed  6-5-97;  11:40  am] 

BILLING  COOC  4410-01-P 


FOREIGN  CLAIMS  SFTTIFMFN"' 

COMMISSION 

fF.C.S.C   Me<?nr,G  Notice  No.  15-fl7] 

S^ri':,f.ine  Att  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 


(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
bearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  T»IE:  Friday,  June  13, 1997. 
9:00  a.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 
STATUS:  Closed. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW..  Room 
6029.  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC.  June  3. 1997. 
Juditli  H.  Lock, 
Administrative  Officer. 
(FR  Doc.  97-15084  Filed  6-5-97;  11:40  am] 
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Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Heatth;  Notice  of  Meeting 

AGENCY:  Occupation  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  on  June  25-26, 1997, 
at  the  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington,  DC.  ACCSH 
was  established  under  section  107(e)(1) 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  333)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  656). 
SUPPI.EMENTARY  INFORMATION:  For 
Further  Information  Contact:  Theresa 
Berry,  Office  of  Public  Affairs,  Room 
N-3647,  Telephone  202-219-B615,  at 
the  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
Telephone  202-219-7894.  All  ACCSH 
meetings  and  those  of  its  workgroups 
are  open  to  the  public.  Individuals  with 
disabilities  requiring  appropriate 
accommodations  should  contact 
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Theresa  Berry  no  later  than  June  20  at 
the  address  above.  ACCSH  will  meet  on 
June  25  from  9:00  a.m.  to  4:30  p.m.  in 
Room  N-5437A-C  and  June  26  from 
9:00  a.m.  to  1:00  p.m.  in  Room 
N-3437A-D. 

Various  ACCSH  Work  Groups  will 
meet  on  June  25,  26.  and  27.  dn  June 
24,  1997,  the  Training  Work  Group  will 
meet  in  Room  S-3215A-B  from  9:00 
a.m.  to  4:30  p.m.  and  the  Confined 
Space  Work  Group  will  meet  in  Room 
N-3637  from  11:00  a.m.  to  3:00  p.m.  On 
June  26,  the  Safety  and  Health  Program 
Management  Standard  Work  Group  will 
meet  in  Room  N-3437A-D  from  2:00- 
4:00  p.m.  On  June  27,  the  Training  Work 
Group  will  meet  from  9:00  a.m.  to  12:00 
p.m.  in  Room  S-3215A-B. 

On  June  25,  ACCSH  and  OSHA  will 
discuss: 

•  General  activities  of  the  Directorate 
of  Construction  (DOC),  (focusing  on 
inspection  statistics,  construction- 
related  fatalities  and  DOC  projects); 

•  Objectives  for  FY  1998; 

•  Rulemaking  activity  (specifically 
Safety  and  Health  Programs,  Confined 
Spaces,  Fall  Protection  and  Steel 
Erection); 

•  Multi-employer  Worksite  Policy; 

•  The  use  of  settlement  agreements  to 
improve  employee  protection; 

•  Washing  facilities  on  construction 
sites:  and 

•  Allocation  of  OSHA  liability 
between  contractors.  In  addition,  the 
Work  Groups  on  Training,  Confined 
Spaces  and  the  Safety  and  Health 
Program  Management  Standard  will 
report  to  the  full  Advisory  Committee 
and  the  Committee  will  discuss  those 
reports. 

On  June  26,  NIOSH  will  brief  the 
ACCSH  on  its  construction-related 
activities.  OSHA  and  ACCSH  will 
discuss: 

•  OSHA  reinvention; 

•  Compliance  assistance  and 
resources; 

•  Respirator  standard; 

•  Decontamination  practices  and 
issues  for  such  Substances  as  lead, 
asbestos  and  silica;  and 

•  Training  programs. 

Interested  persons  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Theresa  Berry,  at  the 
address  above.  Those  submissions 
received  prior  to  the  meeting  will  be 
provided  to  ACCSH  and  will  be 
included  in  the  record  of  the  meeting. 

Interested  persons  may  also  request  to 
make  an  oral  presentation  by  notifying 
Theresa  Berry  before  the  meeting.  The 
request  must  state  the  amount  of  time 
desired,  the  interest  that  the  person 
represents,  and  a  brief  outline  of  the 
presentation.  ACCSH  may  grant 


requests,  as  time  permits,  at  the 
discretion  of  the  Chair  of  ACCSH. 

Signed  at  Washington,  DC  this  4th  day  of 
June,  1997. 

Gregory  R.  Watchman, 
Acting  Assistant  Secretary  of  Labor. 
|FR  Doc.  97-15004  Filed  6-6-97;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

June  3.  1997. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

June  11,  1997. 

PI>CE:  Room  6005,  6th  Floor.  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Peabody  Coal 
Co..  Docket  No.  KENT  93-369 
(Issues  include  whether  substantial 
evidence  supports  the  judge's 
determination  that  the  operator's 
violaUon  of  30  C.F.R.  §  75.601  was 
not  significant  and  substantial). 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 

June  11,  1997. 

PLACE:  Room  6005,  6th  Floor.  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Topper  Coal  Co., 
Docket  No.  KENT  94-944-R  (Issues 
include  whether  the  judge  correctly 
determined  that  the  operator 
violated  30  U.S.C.  §  813(a)  by 
impeding  a  spot  inspection  for 
smoking  materials,  that  the 
violation  was  significant  and 
substantial  and  the  result  of  high 
negligence,  and  that  a  civil  penalty 
of  $5,000  was  appropriate). 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

July  2.  1997. 

PLACE:  Room  6005.  6th  Floor.  1730  K 

Street.  N.W.,  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  y.  Consolidation 
Coal  Co.,  et  al.  Docket  No.  WEVA 
94-377  (Issues  include  whether 
substantial  evidence  supports  the 
judge's  conclusions  that  the 
operator's  bleeder  system  met  the 
requirements  of  30  C.F.R. 
§  75.334(b)(1)  and  that  the  two 


individual  respondents  were  not 
liable  under  section  110(c)  of  the 
Mine  Act  for  knowingly  authorizing 
a  violation  of  that  regulation,  and 
whether  to  remand  for  decision  the 
issue  of  whether  an  allegedly 
incomplete  cross-sectional  reading 
violated  30  C.F.R.  §  75.364(a)(2)). 

TIME  AND  date:  10:00  a.m.,  Thursday, 

July  10. 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  V .  Thunder  Basin 
Coal  Co..  Docket  No.  WEST  94-370 
(Issues  include  whether  the  judge 
erred  by  failing  to  assess  a  separate 
penalty  for  the  operator's  violation 
of  30  C.F.R.  §  40.4  and  whether  the 
judge  correctly  applied  the  penalty 
assessment  criteria  of  section  llO(i) 
of  the  Mine  Act  in  assessing  a  daily 
penalty  for  the  operator's  failure  to 
timely  abate  that  violation). 
Any  person  attending  a  meeting  who 

requires  special  accessibility  features 

and/ or  auxiliary  aids,  such  as  sign 

language  interpreters,  must  inform  the 

Commission  in  advance  of  those  needs. 

Subject  to  29  C.F.R.  §  2706.150(a)(3)  and 

§  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen,  (202)  653-5629/(202)  708-9300 

for  TDD  Relay/l-«0a-877-8339  for  toll 

free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(PR  Doc.  97-15122  Filed  6-5-97;  2:12  pmj 
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TIME  AND  DATE:  10:00  a.m.,  Thursday. 

June  12,  1997. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

Board  Briefing 

1.  Insurance  Fund  Report. 

Matters  To  Be  Considered 

1.  Requests  from  Federal  Credit 
Unions  to  Convert  to  a  Community 
Charter. 

2.  Appeal  from  a  Federal  Credit  Union 
of  the  Regional  Director's  Denial  of  a 
Charter  Amendment. 
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3.  Final  Rule:  Amendment  to  Part  703, 
NCUA's  Rules  and  Regulations, 
Investment  and  Deposit  Activities. 
RECESS:  11:15  a.m. 
TIME  AND  OATi:  11:30  a.m..  Thursday. 
lune  12, 1997. 

'.-ACE:  Board  Room,  7th  Floor,  Room 
7U47.  1775  Duke  Street.  Alexandria,  VA 
22314-3428. 
«-A-uS:  Closed. 

Matter  To  Be  Considered 

1.  Administrative  Actions  under  Part 
747,  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemptions  (5)  and 
(8) 

FOR  f U^mER  INKORMATiON  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[PR  Doc.  97-15181  Filed6-5-97;  4:00  pm] 
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NUClEAP  REGiJi-ATORt 
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Doc»^el  No   bO  344] 

''ortsaro  General  Electnc  Cof;pary,  et 
ai.,  Troian  Nuctear  Plant 
Environmental  Assessmef^t  and 
FindiHjj  of  no  Significant   rv.oav 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Possession-Only  License  No.  NPF-1, 
issued  to  Portland  General  Electric 
Comp£iny  (PGE  or  the  licensee),  for  the 
Trojan  Nuclear  Plant,  a  permanently 
shut  down  plant,  located  in  Columbia 
County,  Oregon,  on  the  west  bank  of  the 
Columbia  River. 

Environ:i5in!ai   \-.,-.»sstTient 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
processing  of  fuel  and  debris  in  the 
Trojan  Fuel  Building  as  described  in  the 
licensee's  October  23,  1996,  letter 
containing  the  license  change  request 
and  safety  analysis.  The  processing  will 
volatilize  and  eliminate  organic  material 
(polypropylene  filter  media]  which  is 
currently  commingled  with  fuel  pellets, 
pellet  fragments,  and  small  metal 
particles.  The  consolidated  fuel  can 
then  be  stored  in  canisters  without  the 
potential  for  radiolytic  decomposition  of 
organic  material  and  resultant 
generation  of  combustible  gases.  The 
licensee  has  proposed  to  process  the 
fuel  pellets  and  debris  in  order  to  make 
them  suitable  for  future  storage  in  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI). 


The  Need  for  the  Proposed  Action 

The  licensee  intends  to  dismantle  and 
decommission  the  Trojan  facility  in 
accordance  with  the  NRC  approved 
Trojan  Decommissioning  Plan  and 
subsequently  terminate  the  Part  50 
license.  In  order  to  accomplish  this  goal 
the  licensee  must  first  place  all  of  the 
spent  fuel  and  Greater  Than  Class  C 
(GTCC)  radioactive  waste  in  an  ISFSI. 
Some  fuel  pellets,  partial  fuel,  organic 
filter  media,  and  metal  fines  have  been 
commingled  as  a  result  of  vacuuming  of 
the  reactor  vessel.  The  organic  material 
must  be  eliminated  from  the  mixture  to 
make  it  suitable  for  storage  in  the  ISFSI. 
The  Trojan  Nuclear  Plant  license  must 
be  amended  to  authorize  this  activity. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  measurable  environaaental  impacts, 
since  the  facility  configuation  or  plant 
operations  will  not  change.  No  changes 
will  be  made  in  the  types  or  quantities 
of  effluents  that  are  authorized  to  be 
released  offsite,  and  there  would  be  no 
significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure.  The  licensee's  analysis 
indicates  that  any  potential  accidents 
would  have  consequence*  within  the 
scope  of  those  previously  analyzed  in 
the  Shutdown  Final  Safety  Analysis 
Report.  The  NRC  staff,  based  on 
independent  evaluation,  agrees  with  the 
licensee  analyses  and  concludes  that  the 
proposed  activity  is  acceptable. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
decommissioning  and  would  not 
enhance  the  protection  of  the 
environment  nor  public  health  and 
safety. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  Hae 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Trojan  Nuclear  Plant, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with 
representatives  of  the  State  of  Oregon 
Department  of  Energy  regarding  the 
environmental  Impact  of  the  proposed 
action.  The  State  representatives  had  no 
comment. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  license  change 
application  dated  October  23,  1996,  and 
supplemental  information  in  letters 
dated  December  12, 1996,  March  31, 
1997,  and  April  9,  1997;  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Dociunent  Room  for  the  Trojan 
Nuclear  Plant  at  the  Branford  Price 
Millar  Library,  Portland  State 
University,  Portland,  Oregon  97207. 

Dated  at  Rockville,  Maryland,  this  2Dd  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Gimmissioa. 
Marrin  M.  Mendonca, 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation . 
[PR  Doc.  97-14966  Filed  6-6-97;  8:45  am] 
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o  fu  f -  3  f-  r  '^ ,._  ,    ,  ■  -  fi(_  „  e  s  *  for 
.ete'n^.-atjon  of  SubstMltlal  Damage 
A  "-  Rpspect  to  the  Cessation  of  the 
Otxiqa^GD  to  Contribute  by  Kane 
Tra'^s'e   Company  to  the  Freight 
Dr  ve^s  anc  Helpers  Local  Union  No. 
557  Pension  Fund 

AGBiCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  Pendency. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
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Guaranty  Corporation  ("PBGC")  has 
received  a  request  from  the  Freight 
Drivers  and  Helpers  Local  Union  No. 
557  Pension  Fund  for  a  determination  of 
substantial  damage  under  section 
4203(d)(4)  of  the  Employee  Retirement 
Income  Security  Act,  as  amended 
("ERISA"),  with  respect  to  the  cessation 
of  the  obligation  to  contribute  under  the 
plan  by  Kane  Transfer  Company. 
Section  4203(d)  provides  a  special 
withdrawal  rule  for  cessations  of  the 
obligation  to  contribute  involving  plans 
and  employers  in  the  trucking  industry 
(as  defined  in  that  section).  Under  that 
special  rule,  an  employer  that  ceases  to 
have  an  obligation  to  contribute  to  a 
plan  is  not  considered  to  have 
withdrawn  from  the  plan  if  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  employer  post  a 
bond  or  deposit  money  in  escrow.  After 
the  bond/escrow  requirement  has  been 
satisfied,  the  PBGC  may  make  a  finding 
under  section  4203(d)(4)  that  the 
cessation  has  caused  substantial  damage 
to  the  plan's  contribution  base,  in  which 
case  the  employer  will  be  treated  as 
having  withdrawn  from  the  plan  and  the 
bond/escrow  will  be  paid  to  the  plan. 
Any  such  finding  must  take  into 
consideration  any  cessations  of  the 
obligation  to  contribute  by  other 
employers.  Thus,  a  finding  in  any  one 
case  may  have  a  bearing  on  other  cases 
involving  the  same  plan.  The  purpose  of 
this  notice  is  to  advise  interested 
persons  of  this  request  for  such  a 
finding  and  to  solicit  their  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  July  24,  1997  to  be  assured  of 
consideration. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Pension  Benefit 
Guaranty  Corporation,  Office  of  the 
General  Counsel,  1200  K  Street.  NW.. 
Washington,  DC  20005-4026.  The 
request  for  a  finding  of  substantial 
damage  and  the  comments  received  will 
be  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  240.  at  the 
above  address,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  T.  Kim.  Office  of  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW.. 
Washington.  DC  20005-4026;  telephone 
202-326-4020  ext.  3581 (202-326-4179 
for  TTY  and  TDD).  These  are  not  toll- 
free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4203(d)  of  ERISA  provides  a 
special  withdrawal  rule  for  the  trucking 


industry.  That  industry,  for  purposes  of 
this  rule,  is  considered  to  include  the 
long  and  short  haul  trucking  industry, 
the  household  goods  moving  industry, 
and  the  public  warehousing  industry. 
The  rule  is  limited  to  trucking  plans, 
i.e.,  plans  under  which  substantially  all 
of  the  contributions  required  are  made 
by  employers  primarily  engaged  in  the 
trucking  industry.  The  rule  is  also 
limited  to  trucking  employers,  i.e.,  those 
employers  that  have  an  obligation  to 
contribute  under  a  trucking  plan 
primarily  for  work  in  the  trucking 
industry. 

Under  section  4203(d),  a  trucking 
employer  will  not  be  considered  to  have 
withdrawn  from  a  trucking  industry 
plan  merely  because  the  employer 
permanently  ceases  to  have  an 
obligation  to  contribute  under  the  plan 
or  permanently  ceases  all  covered 
operations  under  the  plan,  if  certain 
conditions  are  met.  One  condition  is 
that  the  employer  must  not  continue  to 
perform  work  within  the  jurisdiction  of 
the  plan.  Another  condition  is  that  the 
employer  must  furnish  a  bond  or 
establish  an  escrow  account  in  an 
amount  equal  to  50  percent  of  its 
withdrawal  liability. 

After  the  bond  is  posted  or  the  escrow 
established,  the  PBGC  may,  within  60 
months  after  the  cessation  of  the 
employer's  covered  operations  or 
obligation  to  contribute,  make  a 
determination  about  the  effect  of  the 
cessation  (considered  together  with  any 
cessations  by  other  employers)  on  the 
plan's  contribution  base.  If  the  PBGC 
makes  a  finding  under  section 
4203(d)(4)  that  the  contribution  base  has 
suffered  substantial  damage,  the 
employer  will  be  treated  as  having 
withdrawn  from  the  plan  on  the  date 
when  the  obligation  to  contribute  or 
covered  operations  ceased.  In  that  event, 
the  bond  or  escrow  will  be  paid  to  the 
plan,  and  the  employer  will  be  liable  for 
the  remainder  of  the  withdrawal 
liability.  If  the  PBGC  makes  a  Hnding 
under  section  4203(d)(5)  that  no 
substantial  damage  has  occurred,  or  if  it 
does  not  make  a  Hnding  of  substantial 
damage  under  section  4203(d)(4)  within 
the  60-month  period  referred  to  above, 
then  the  bond  will  be  canceled  or  the 
escrow  refunded,  and  the  employer  will 
have  no  further  liability  with  respect  to 
the  cessation. 

As  noted  above,  each  cessation  must 
be  considered  within  the  context  of 
other  cessations  under  the  same  plan  in 
determining  its  effect  on  the  plan's 
contribution  base.  Thus,  the  treatment 
afforded  one  employer's  cessation  of  the 
obligation  to  contribute  may  have  a 
bearing  on  the  treatment  given  a 
cessation  by  another  employer. 


Accordingly,  not  only  the  plan  and 
employer  involved  in  a  particular  case, 
but  other  present  and  former 
contributing  employers,  and 
participants  and  beneficiaries,  may  have 
an  interest  in  the  outcome  of  a  request 
for  a  finding  of  substantial  damage  or  no 
substantial  damage. 

The  Request 

The  PBGC  has  received  a  request  from 
the  Freight  Drivers  and  Helpers  Local 
Union  No.  557  Pension  Fund  (the 
"Fund")  for  a  Bnding  that  the  cessation 
of  the  obligation  to  contribute  by  Kane 
Transfer  Company  ("Kane"),  together 
with  cessations  by  other  employers,  has 
resulted  in  substantial  damage  to  the 
Fund's  contribution  base.  In  the  request, 
the  Fund  represents  among  other  things 
that: 

1.  The  Fund  is  a  trucking  industry 
plan  within  the  meaning  of  section 
4203(d)(2),  with  over  90  percent  of  its 
contributing  employers  engaged  in  the 
trucking  industry.  Kane  was  a  trucking 
industry  employer  that  operated  for 
approximately  75  years  in  the 
Baltimore,  Maryland  area. 

2.  Kane  ceased  its  trucking  operations 
for  which  it  was  obligated  to  contribute 
to  the  Fund  on  December  23, 1993.  The 
Fund  assessed  Mrithdrawal  liability 
against  Kane  in  the  amount  of  $211,405. 
In  lieu  of  paying  the  withdrawal 
liabiUty,  Kane  placed  in  escrow  an 
amount  equal  to  50  percent  of  its 
withdrawal  liability. 

3.  Over  the  1980-1993  period,  the 
contribution  base  of  the  Fund  has 
declined  drastically,  the  number  of 
active  employees  has  shrunk,  and  the 
number  of  retirees  has  risen  to  the  point 
where  they  outnumber  active 
employees.  The  number  of  hours  for 
which  contributions  are  required  to  be 
made  (i.e.,  the  contribution  base  units) 
fell  by  more  than  half  in  the  1980-1993 
period,  from  5,541,200  in  1980  to 
3,778,800  in  1989,  and  to  2,476,400  in 
1993.  The  number  of  active  employees 
declined  from  3,496  in  1980  to  2.699  in 
1982,  and  to  1,446  in  1993,  a  decHne  of 
approximately  60  percent.  As  of 
December  31, 1994,  there  were  2,137 
pensioners  and  191  beneficiaries 
receiving  payments  frt)m  the  Fund. 

4.  The  contribution  rate  increased 
markedly  since  1980.  In  1994,  the 
highest  required  contribution  rate  was 
$2,725  per  hour;  in  1980.  the 
comparable  rate  was  $1,125  per  hour. 

5.  Over  the  past  10  years,  mere  has 
been  a  widening  gulf  between  net 
contributions  received  and  benefits 
paid.  Net  contributions  and  benefit 
payments  were  relatively  equal  from 
1985  through  1989,  but  from  1990 
through  1994,  benefit  payments 
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exceeded  contributions  in  all  but  one 
year.  The  Fund's  request,  however, 
points  out  that  the  deficit  in 
contributions  has  been  more  than  offset 
by  investment  income,  and  that  the 
Fund  "has  not  yet  faced  a  year  when 
benefit  payments  exceeded  the 
combined  contributions  and  investment 
income." 

6.  The  Fimd's  unfunded  vested 
benefits  in  1992,  the  year  prior  to  Kane's 
withdrawal,  was  $12  million,  while  in 

1993,  the  figure  rose  to  $18  million,  an 
increase  of  43  percent.  In  contrast,  in 

1994,  the  unfunded  vested  benefits  fell 
to  $5.8  million.  The  request  asserts  that 
the  decline  in  1994  "occurred  as  a  result 
of  changes  in  the  PBGC  interest  rates." 
In  1980,  the  Fund's  unfunded  vested 
benefits  was  approximately  9&\  million. 

Comments 

All  iiiierested  persons  are  invited  to 
submit  written  comments  on  the 
pending  request  to  the  PBGC  at  the 
above  address.  All  comments  will  be 
made  part  of  the  record.  Conunents 
received,  as  well  as  the  relevant 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  at  the  above  address. 

Issued  at  Washington,  D.C.,  on  this  2Dd 
day  of  June,  1997. 
John  Seal, 

Acting  Executive  Director. 
[FR  Doc.  97-14942  Filed  6-6-97;  8:45  am] 
WUJNO  cooe  rroB-oi-p 


SECURITiES  AND  EaCmANQE 
COMMISSION 


PRESIDENT'S  COMMISSION  ON 

CRiTiCAL  INFRASTRUCTURE 
pROTFCTtON 

=*jbiiO  Meeiiny 

ACTION:  St.  Louis  PCCIP  Public  Meeting. 

TIIIE  &  DATE:  9:00  a.m.— 12:00  Noon, 

Thursday,  June  19,  1997. 

PLACE:  City  Hall,  Kennedy  Room,  208 

City  Hall,  1200  Market  St.,  St.  Louis  MO 

631"1 

MA"cRS  'O  at  CONSIDERED:  Advice  Or 
comments  of  any  concerned  citizen, 
group  or  activity  on  assuring  America's 
critical  infi-astructures. 

Note:  A  sign- language  interpreter  will  be 
available  for  the  hearing-impaired. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Nelson  McCouch,  Public  Affairs 
Director,  (703)  696-9395 
nelson.mccouch@pccip.gov. 
Robert  E.  Giovagnoni, 

General  Counsel,  President's  Commission  on 

Critical  Infrastructure  Protection. 

(FR  Doc.  97-14898  Filed  6-6-97;  8:45  am] 
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Seu-Reguiatory  Organizat>o'-s    NoticF 
O'  P.i.ng  ot  and  Oroer  Grantmc 
■temporary  AccelerateC  App-ova     -:,  .., 
Proposed  Rule  Change  bv  \^-e  Chicagc 
Stock  Excnange,  'ncorpo'-atec  Relating 
to  Trading  Variatfons 

May  ju,  133/. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  29,  1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Elxchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change. 


!  ifPization's 

■■'^r,s  i  if  Substance  of 

ha  lite 


L  Sel!  kpfiuidion  '. 
Statement  ni  thp  m 
the  PriipDM'O  Kuie 

The  Exchange  proposes  to  modify 
Article  XX,  Rule  22  of  the  CHX's  Rules, 
relating  to  trading  variations. 

n.  Self-Ret;  u id Uii-\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IE  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX,  Rule  22  of  the  Exchange's 
Rules  gives  the  Exchange's  Committee 
on  Floor  Procedure  the  authority  to  fix 
minimum  variations  for  bids  and  offers 
in  specific  securities  or  classes  of 
securities.  Pursuant  to  this  authority. 


the  Exchange  proposes  to  change  its 
minimum  variation  to  Vie  of  $1.00  per 
share  for  securities  traded  both  on  the 
Exchange  and  the  Nasdaq  National 
Market  that  are  selling  at  or  greater  than 
$10.00  and  to  V32  of  $1.00  per  share  for 
such  seciuities  that  are  selling  below 
$10.00. 

The  proposed  rule  change  will 
become  effective  upon  the 
Commission's  approval  and 
implementation  of  File  No.  SR-NASD- 
97-27.2  The  proposed  rule  change  will 
only  be  effective  until  such  time  as  the 
Commission  approves  File  No.  SR- 
CHX-97-13,  a  proposed  rule  change 
regarding  general  changes  to  the 
Exchange's  Rules  on  trading  variations. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  3  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


'  15  U.S.C.  78«(b)(l). 


'The  Commission  notes  that  it  approved  File  No. 
SR-NASD-97-27  on  May  27. 1997.  Securities 
Exchange  Act  Release  No.  3B678  (May  27. 1997). 

'15  U.S.C  78f(b)(5). 
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Room.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-11 
and  should  be  submitted  by  June  30. 
1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  Section  6  and  Section 
llAof  the  Act.* 

The  Commission  believes  the 
proposed  rule  change  will  likely 
enhance  the  quality  of  the  market  for  the 
affected  Nasdaq  securities.  Nasdaq 
currently  allows  quotes  as  small  as  V32 
for  Nasdaq  securities  whose  bid  price  is 
below  $10.00  and.  on  June  2.  1997. 
Nasdaq  will  implement  the  necessary 
systems  changes  to  allow  market  makers 
and  ECNs  to  quote  Nasdaq  securities 
whose  bid  price  is  equal  to  or  greater 
than  $10.00  in  sixteenths.  Allowing  the 
CHX  to  quote  these  securities  in 
increments  finer  than  eights  will 
facilitate  quote  competition.*  This 
should  help  to  produce  more  accurate 
pricing  of  such  securities  and  can  result 
in  tighter  quotations.**  In  addition,  if  the 
quoted  markets  are  improved  by 
reducing  the  minimum  increment,  the 
change  could  result  in  added  benefits  to 
the  market  such  as  reduced  transaction 
costs. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 


Federal  Register.  As  previously  noted, 
market  makers  and  ECNs  will  be  able  to 
quote  Nasdaq  securities  whose  bid  is 
$10.00  or  greater  in  sixteenths  beginning 
June  2. 1997.  Currently,  bids  and  offers 
for  these  securities  are  publicly 
displayed  in  eights.^  The  proposed  rule 
change  will  enable  the  CHX  to  continue 
to  competitively  quote  such  securities. 
Requiring  the  Exchange  to  wait  the  full 
statutory  review  period  for  the  proposed 
rule  change  could  place  the  CHX  at  a 
significant  competitive  disadvantage 
vis-a-vis  other  markets.  At  the  same 
time,  the  proposal  is  effective  only  until 
the  Commission  acts  on  File  No.  SR- 
CHX-97-13.8  This  will  provide  the 
Commission  with  a  sufficient  period  to 
receive  and  assess  comments  on  SR- 
CHX-97-11.  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  the  Act  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change.' 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-CHX-97-11) 
is  hereby  approved  on  an  accelerated 
basis  until  the  Commission  acts  on  File 
No.  SR-CHX-97-13. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-14902  Filed  &-6-97;  8:45  ami 
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«  15  U.S.C.  §§  78Hb)  and  78k-l.  In  approving  this 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  §  78c(f). 

*The  rule  change  is  consistent  with  the 
Recommendation  of  the  Division  of  Market 
Regulation  ("Division")  in  its  Market  2000  Study. 
in  which  the  Division  noted  that  the  '/«  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  offers  to 
buy  or  sell  at  prices  inside  the  prevailing  quote.  See 
SEC.  Division  of  Market  Regulation,  Maricef  2000: 
An  Examination  of  Current  Equity  Market 
Developments  1B-I9ifan.  1994). 

*  A  study  that  analyzed  the  reduction  in  the 
minimum  tick  size  from  '/» to  'A*  for  securities 
listed  on  the  American  Stock  Exchange  ("Amex") 
priced  between  $1.00  and  S5.00  found  that,  in 
general,  the  spreads  for  those  securities  decreased 
significantly  while  trading  activity  and  market 
depth  were  relatively  unaffected.  See  Hee-)oon 
Ahn.  Charles  Q.  Chao,  and  Hyuk  Choe.  TicJc  Size. 
Spread,  and  Volume.  5  ).  fin.  Intermediation  2 
(1996). 


'  Although  some  ECNs  allow  increments  finer 
than  an  eighth.  Nasdaq  currently  rounds  all  ECN 
orders  for  such  securities  that  are  priced  in 
sixteenths  to  (he  nearest  eighth  for  public  display 

•  File  No.  SR-CHX-97-13  is  a  companion  filing 
that  requests  permanent  approval  of  the  proc^edures 
described  herein. 

•  15  U.S.C  §§  78«b)(5)  and  78»(b)(2). 

•o  15  U.S.C  78s(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
CCMM  -SION 

[Retoase  Na  34-38706;  File  No.  SR-OCC- 
97-02] 

Self-Regulatof7  Orqa    .  ^tions;  the 
Options  Claerlng  Corporation;  Notice 
of  Filing  of  Prooosed  Rule  Change 
Regarding  ""'<■  issuance  C^eararu,  t 
and  Settle'^ -e'^'  -'  Options  or  unit 
Imrestmer:  •    ,,sr  ^nterests  and 
Investment  Compar  ,  Scares  That  Hold 
Portfolios  or  Bass',  f'    ^  CcTinnon 
Stock 

June  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
•Securities  Bxchange  Act  of  1934 
("Act")  *,  notice  is  hereby  given  that  on 
February  21,  1997.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  February  21, 
1997,  and  on  May  14,  1997,  amended 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substacce  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  rules  and  by- 
laws to  permit  OCC  to  issue,  clear,  and 
settle  options  on  publicly  traded  units 
of  beneficial  interest  of  unit  investment 
trusts  ("trust  units")  and  on  publicly 
treated  shares  of  open-end  management 
investment  companies  that  hold 
portfolios  or  baskets  of  common  stock 
("fund  shares"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

>  15  use.  788(bKl). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OOC. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  OCC 
wiU  amend  its  existing  by-laws  and 
rules  to  accommodate  the  issuance, 
clearance,  and  settlement  of  options  on 
publicly  traded  trust  units  and  fund 
shares  that  have  been  proposed  for 
trading  by  the  American  Stock  Exchange 
("Amex").3  The  Amex  currently  trades 
trust  units  known  as  Portfolio 
Depository  Receipt  ("SPDR's")  based  on 
two  Standard  &  Poor's  ("S&P")  indexes. 
SPDRs  are  trust  units  that  represent 
beneficial  ownership  in  the  SPDR  trust. 
The  SPDR  trust  was  established  to 
accumulate  and  hold  a  portfolio  of 
common  stocks  that  is  intended  to  track 
the  price  performance  and  dividend 
yield  of  a  particular  S&P  index.  The  two 
S&P  indexes  on  which  such  SPDRs  are 
based  are  the  S&P  500  index  and  the 
S&P  MidCap  400  index.  SPDRs  trade 
similarly  to  shares  of  common  stock. 
They  are  cleared  and  settled  at  the 
National  Securities  Clearing  Corporation 
("NSCC")  and  are  held  in  book-entry 
form  at  The  Depository  Trust  Company 
("DTC"). 

The  Amex  also  trades  fund  shares 
which  are  issued  by  an  open-end 
management  investment  company 
consisting  of  seventeen  separate  series 
known  as  World  Equity  Benchmark 
Shares  ("WEBS")  based  on  seventeen 
foreign  equity  market  indexes.*  The 
investment  objective  of  each  series  is  to 
provide  results  that  correspond  to  the 
price  and  yield  pwrformance  of  publicly 
traded  securities  in  the  aggregate  in 
particular  markets  as  represented  by  a 
particular  foreign  equity  index.  WEBS 
are  common  stock  (albeit  redeemable), 
are  cleared  by  NSCC,  and  are  held  in 
book-entry  form  at  DTC. 

The  Amex  has  proposed  trading 
options  on  exchange-traded  trust  units 
and  fund  shares  pursuant  to  the  same 
rules  and  procedures  that  are  generally 
applicable  to  trading  in  options  on 
equity  securities  with  only  minor 
differences  that  affect  their  clearance 
and  settlement.*  These  differences  are 


'  Securities  Exchange  Act  Release  No.  38303 
(February  19, 199f),  62  FR  8467  IFile  No.  SR- 
AmeK-96-44l. 

*The  initial  series  offered  by  this  investment 
company  are:  the  Australia  Index  Series;  the  Austria 
Index  Series:  the  Belgium  Index  Series:  the  Canada 
Index  Series:  the  France  Index  Series:  the  Germany 
Index  Series;  the  Hong  Kong  Index  Series:  the  Italy 
Index  Series:  the  Japan  Index  Series;  the  Malaysia 
Index  Series;  the  Mexico  rFr«e)  Index  Series;  the 
Netherlands  Index  Series:  the  Singapore  (Free) 
Index  Series:  the  Spain  Index  Series;  the  Sweden 
Index  Series;  the  Switzerland  Index  Series:  and  the 
United  ICingdom  Index  Series. 

'  Supra  note  3. 


that  options  on  trust  units  and  fund 
shares  would  be  listed  as  European-style 
options  only  and  that  each  option 
contract  would  cover  1(X)0  trust  units  or 
fund  shares  as  the  unit  of  trading. 

OCC  believes  that  options  on  trust 
units  and  fund  shares  can  readily  be 
pr(x:essed,  settled,  and  margined  Uke 
existing  options  on  equity  securities. 
Exercise  and  assignment  activity  of 
options  on  trust  units  and  fund  shares 
will  settle  through  NSCC.  As  such,  OCC 
proposes  to  amend  only  a  few  by-laws 
cind  rules  to  accommodate  Amex's 
proposal  to  trade  options  on  trust  units 
and  fund  shares. 

Under  OCC's  current  by-laws,  all 
equity  option  contracts  have  an 
American-style  expiration,  except  for 
flexibly  structured  equity  options  which 
may  have  an  American,  European,  or 
capped-style  of  expiration.  The  general 
rights  of  a  holder  of  a  single  call  equity 
option  contract  are  set  forth  in  Article 
VI,  Section  9(a)  of  OCC's  by-laws,  and 
the  general  rights  of  a  holder  of  a  single 
put  equity  option  contract  are  set  forth 
in  Article  VI,  Section  9(b)  of  OCC's  by- 
laws. Because  options  on  trust  units  or 
fund  shares  will  be  deemed  equity 
option  contracts  under  OCC's  rules. 
OCC  proposes  to  amend  Section  9(a) 
and  (b)  of  Article  VI  to  set  forth  the 
general  rights  of  a  holder  of  a  single 
European-style  equity  call  option  »  and 
a  single  European-style  equity  put 
option,^  respectively,  to  accommodate 
both  European  and  American  styles  of 
expiration  for  options  on  trust  imits  or 
fund  shares. 

Furthermore,  OOG  proposes  to  amend 
Section  .01  of  the  Interpretations  and 
Policies  relating  to  Section  9.  In 
pertinent  part.  Section  .01  provides  that 
subsections  (a)  and  (b)  of  Section  9 
apply  only  to  stock  option  contracts. 
The  proposed  amendment  clarifies  that 
for  purposes  of  Section  .01  the  term 
"stock  option  contracts"  will  include 
option  contracts  on  publicly  traded 
interests  in  trust  units,  fund  shares,  or 
shares  in  entities  similar  to  investment 
companies  that  hold  portfolios  or 
baskets  of  common  stock. 

OCC  also  proposes  to  add 
Interpretation  and  Policy  .01  to  Section 
10  of  Article  VI  of  the  by-laws  to  reflect 
that  for  series  of  options  in  which  the 


•A  holder  of  a  single  European-style  call  option 
contract  will  have  the  right  on  and  only  on  the 
expiration  date,  expiring  at  the  expiration  time  on 
such  date,  to  purchase  from  OCC  at  the  aggregate 
exercise  price  the  number  of  units  of  the  underlying 
security  represented  by  such  option  contract. 

'  A  holder  of  a  single  European-style  put  option 
contract  will  have  the  right  on  and  only  on  the 
expiration  date,  expiring  at  the  expiration  time  on 
such  date,  to  sell  to  DOC  at  the  aggregate  exercise 
price  the  number  of  units  of  the  underlying  security 
represented  by  such  option  contract 


underlying  security  is  trust  units  or 
fund  shares  the  unit  of  trading  is  the 
amount  of  the  underlying  security 
deliverable  upon  the  exercise  of  the 
option  as  specified  by  the  exchange  on 
which  the  option  is  traded  unless 
otherwise  specified  by  OCC  in 
accordance  with  its  by-laws  and  rules. 

In  addition,  OCC  proposes  to  add  a 
new  Rule  807  to  its  rules.  New  Rule  807 
will  contain  essentially  the  same 
provisions  as  found  in  Section  .08  of  the 
Interpretations  and  Policies  under 
Section  11  of  Article  VI  of  the  by-laws.* 
Section  .08  will  set  forth  the  general 
rule  that,  when  a  flexibly  structured 
option  contract  with  a  European-style 
expiration  has  been  adjusted  to  require 
upon  exerdse  the  delivery  of  a  fixed 
amount  of  cash,  the  expiration  date  with 
respect  to  the  option  will  be  accelerated 
to  fall  on  or  shortly  after  the  date  on 
which  the  conversion  of  the  underlying 
security  to  a  right  to  receive  cash  occurs. 
The  ability  to  accelerate  an  expiration 
date  following  an  adjustment  calling  for 
a  fixed  amount  of  cash  was  added 
specifically  to  accommodate  European- 
style,  flexibly-structured  equity  options. 
Without  the  ability  to  accelerate,  the 
option  position  would  have  to  be 
maintained  until  it  could  be  exercised  at 
its  regular  expiration.  For  the  same 
reason,  OCC  proposes  to  make  this 
applicable  to  all  European-style  stock 
option  contracts  generally.  In 
connection  with  the  addition  of  Rule 
807,  OCC  also  proposes  to  amend  the 
term  "expiration  date"  as  defined  in 
Section  1  of  Article  I  of  OCC's  by-laws 
to  provide  that  the  expiration  date  of  a 
stock  option  contract  will  be  subject  to 
the  accerlation  provisions  of  the  new 
rule. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  *  and  the  rules  and  regulations 
thereunder  because  it  will  provide  for 
the  prompt  and  accurate  clearance  and 
settlement  of  options  on  trust  units  and 
fund  shares  by  using  (XIC's  systems, 
procedures,  tmd  processes  for  clearing 
and  settUng  options  on  equity  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


*  Section  1 1  sets  forth  the  general  rules  pertaining 
to  adjustments  on  stock  option  contracts.  DOC 
proposes  to  delete  Section  .08  from  the 
Interpretations  and  Policies  and  to  move  those 
provisions  to  new  Rule  807. 

•15U.S.C.  78q-l. 


,n4"(' 


0  /  Monday.  June  9,  1997  /  Notices 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  is  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed  rule 

change  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-97-02  and 
should  be  submitted  by  June  30, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  97-14901  Filed  6-6-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Office  of  the  Secretary,  DOT. 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  aimounces  the  Department  of 
Transportation's  (DOT's)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  8, 1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  EAS  and  Domestic  Analysis 
Division  (X-53),  Office  of  Aviation 
Analysis,  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Luther  Dietrich  or  Mr.  Dennis  DeVany, 
Office  of  the  Secretary.  Office  of 
Aviation  Analysis,  X-53.  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-1046/1061. 

SUPPI^MENTARY  INFORMATION: 

Title:  Air  Carrier's  Claim  for  Subsidy 
and  Air  Carrier's  Report  of  Departures 
Flown  in  Scheduled  Service. 

OKtB  Control  Number:  2106-0044. 

Expiration  Etote.JuJy  31. 1997. 

Type  of  Request:  Extension  for  and 
revision  to  a  currently  approved 
information  collection. 

Abstract:  In  14  CFR  part  271  of  its 
Aviation  Economic  Regulations,  the 
Department  provided  that  subsidy  to  air 
carriers  for  providing  essential  air 
service  will  be  paid  to  the  carriers 
monthly,  and  that  payments  will  vary 
according  to  the  actual  amount  of 
service  performed  during  the  month. 
The  reports  of  subsidized  air  carriers  of 
essential  air  service  performed  on  the 
Department's  Forms  397,  "Ait  Carrier's 
Report  of  Departures  Flown  in  Schedule 
Service"  (formerly  "Air  Carrier's  Report 
of  Revenue/Seat  Miles  Flown  in 
Scheduled  Service"),  and  398,  "Air 
Carrier's  Claim  for  Subsidy,"  establish 
the  fundamental  basis  for  paying  these 
air  carriers  on  a  timely  basis.  Typically, 
subsidized  air  carriers  are  small 
businesses  and  operate  only  aircraft  of 
limited  size  over  a  limited  geographical 
area.  The  collection  permits  subsidized 
air  carriers  to  submit  their  monthly 
claims  in  a  concise,  orderly,  easy-to- 
process  form,  without  having  to  devise 


their  own  means  of  submitting  support 
for  these  claims. 

The  collection  involved  here  requests 
only  information  concerning  the 
subsidy-eligible  flights  (which  generally 
constitute  only  a  small  percentage  of  the 
carriers'  total  operations)  of  a  small 
number  of  air  carriers.  The  collection 
permits  the  Department  to  timely  pay 
air  carriers  for  providing  essential  air 
service  to  certain  eligible  communities 
that  would  not  otherwise  receive 
scheduled  passenger  air  service. 

Respondents:  Small  air  carriers 
selected  by  the  Department  in  docketed 
cases  to  provide  subsidized  essential  air 
service. 

Estimated  Number  of  Respondents: 
22. 

Average  Annual  Burden  per 
Respondent:  278  hours. 

Estimated  Total  Burden  on 
Respondents:  6.116  hours. 

This  information  collection  is 
available  for  inspection  at  the  EAS  and 
Domestic  Analysis  Division  (X-53). 
Office  of  Aviation  Analysis.  DOT.  at  the 
address  above.  Copies  of  14  CFR  part 
271  can  be  obtained  from  Mr.  Luther 
Dietrich  at  the  address  and  telephone 
number  shown  above. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  functioning 
of  the  Department,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  the 
E)epartment's  estimate  of  the  burden  of 
the  proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  he 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  D.C,  on  June  3, 
1997. 

John  V.  Coleman. 

Director,  Office  of  Aviation  Analysis. 
|FR  Doc.  97-14973  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  TP.A.^ibPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Meeting. 
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SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Ailvisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
July  14-17,  1997,  from  9  a.m.  to  5  p.m. 
each  dav 

ADO«f  ssf:  s:  The  meeting  will  be  held  at 
the  Uoubietree  Hotel,  909  North  Hayden 
Island  Drive,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Reavis,  Executive 
Director.  ATPAC,  Strategic  Operations/ 
Procedures  Division,  800  Independence 
Avenue,  SW..  Washington.  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  July  14  through  July  17, 1997,  at 
the  Doubletree  Hotel.  909  North  Hayden 
Island  Drive,  Portland,  Oregon. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarificatipn,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  July  11, 1997.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  October  6-9, 
1997,  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  )une  3, 1997. 
Oiarles  R.  Reavis, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

(PR  Doc.  97-14888  Filed  6-6-97:  8:45  am] 
BIUMQ  COOe  4910-13-M 
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-  "    '-    "       A'  orking  Group  48; 

M;'-irT^ijfv  Opei-ationa!  Pp'^'ormance 
Suiooards  (MOPS'  'o'  a-  Avionics 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
182/EUROCAE  Working  Group  48  joint 
meeting  to  be  held  June  24-26, 1997, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  EUROCAE.  17  Rue  Hamelin. 
Paris. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Meeting  Reports:  a.  Previous  Joint 
Meeting;  b.  Working  Group  48  Meeting; 
c.  Special  Committee  182  Working 
Groups  Meeting;  (4)  Input  to  Next 
Special  Committee  190/Working  Group 
52  Joint  Meeting;  (5)  Web  Forum:  New 
Organization/User  Exp)erience;  (6)  Issues 
for  Working  Groups:  a.  Architecture;  b. 
Capacity  and  Performance;  c.  System 
Services;  (7)  Assign  Discussion  Papers 
to  Working  Groups;  (8)  Review  Position 
Pap)ers;  (9)  Working  Group  Sessions:  a. 
Architecture;  b.  Capacity  and 
Performance;  c.  System  Services;  (10) 
Working  Group  Reports;  (11)  Other 
Business;  (12)  Data  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTXIA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wrww.rtca.org 
(web  site).  Members  of  the  pubic  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  May  29, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  97-14887  Filed  6-6-97;  8:45  am) 
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Major  Investment  Study  and  Draft 
Environmental  Impact  Statement:  West 
Valley  City,  Utah 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  intent  and  public 
scoping  meetings. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
notice  to  advise  the  public  that  a  Major 
Investment  Study  (MIS)  and  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  prepared  for  transportation 
improvements  in  West  Valley  City, 
Utah.  These  improvements  will  be  in  a 
broad  corridor  encompassing  the 
northern  half  of  West  Valley  City  and 
the  western  half  of  South  Salt  Lake.  The 
study  will  include  transportation 
connections  to  other  parts  of  the 
metropolitan  area  in  Salt  Lake  County, 
Utah.  Two  scoping  meetings  will  be 
held  on  Wednesday,  July  9, 1997,  from 
4:00-6:00  p.m.  and  from  6:00-6:00  p.m. 
in  the  West  Valley  City  Council 
Chamt)ers,  3600  Constitution  Boulevard. 
West  Valley  City,  Utah,  as  part  of  the 
preparation  of  the  MIS/DEIS.  A  45-day 
scoping  period  will  begin  on  June  4, 
1997  and  conclude  on  July  18,  1997. 
FOR  FURTHER  INFOMNATION  CONTACT: 
Donald  Cover,  U.S.  Department  of 
Transportation,  Federal  Transit 
Administration,  216  Sixteenth  St..  Suite 
650.  Denver,  Colorado  80202-5120, 
Telephone  (303)  844-3242;  or  Brian 
Hall,  West  Valley  City,  Economic 
Development/Redevelopment  Agency, 
3600  Constitution  Boulevard,  West 
Valley  City,  Utah  84119-3720, 
Telephone  (801)  963-3363. 
SUPPLEMENTARY  INFORMATION:  FTA,  in 
cooperation  with  the  Federal  Highway 
Administration  (FHWA).  the  Utah 
Department  of  Transportation  (UDOT), 
the  Utah  Transit  Authority  (UTA),  the 
Wasatch  Front  Regional  Council 
(WFRC).  and  West  Valley  Qty  will 
prepare  a  Major  Investment  Study  for 
transportation  improvements  in  a  broad 
corridor  encompassing  the  northern  half 
of  West  Valley  City  and  the  western  half 
of  South  Sah  Lake.  The  study  will 
include  transportation  connections  to 
other  parts  of  the  metropolitan  area  in 
Salt  Lake  County,  Utah.  It  is  intended 
that  a  Draft  Environmental  Impact 
Statement  will  be  prepared  for 
transportation  improvements  in  this 
broad  corridor  in  support  of  the  Major 
Investment  Study. 

The  MIS/DEIS  will  consider  no-build, 
transportation  system  management,  and 
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build  aliernauves.  a  rnuitimodal 
evaluation  of  transportation 
improvements  in  the  corridor  will  be 
the  focus  of  the  study,  with  both  transit 
and  highway  improvements,  such  as 
traffic  management  strategies,  being 
considered.  Among  the  transit 
alternatives  to  be  studied  are  light-=rail 
transit  and  expanded  bus  service. 
Pedestrian  and  bicycle  improvements 
will  also  be  considered.  A  passenger 
intermodal  transportation  center  will  be 
part  of  the  study  with  the  intent  that  the 
intermodal  center  will  serve  needs  of 
venues  associated  with  the  2002  Winter 


Olympic  games  and  other  community 
needs  beyond  2002. 

This  Notice  of  Intent  and  Public 
Scoping  Meetings  will  be  distributed  to 
federal,  state,  and  local  agencies  and 
jurisdictions  to  advise  them  of  the  MIS/ 
DEIS  process  and  to  request  comments 
and  suggestions.  A  45-day  scoping 
period  will  begin  on  June  4, 1997  and 
concluded  on  July  18, 1997.  An  on- 
going public  involvement  process  will 
be  developed  to  provide  additional 
opportunities  for  the  public  to 
participate  in  this  planning/ 
environmental  process. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  MIS/DEIS 
should  be  directed  to  the  FTA  and/or 
West  Valley  City  at  the  addresses 
provided  above. 

Issued  on:  June  3, 1997. 
Louis  F.  Mraz,  Jr., 

Regional  Administrator,  Federal  Tmnsit 

Administration,  Hegion  VJII.  Denver, 

Colorado. 

[FR  Doc.  97-14904  Filed  6-6-97;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categohes 
elsewtiere  in  the  issue. 


Federal  Register 

Vol.  62.  No.  110 

Monday,  June  9,  1997 


February  12.  1997,  make  the  following 
correction: 

PART  738—  [CORRECTED] 

On  page  6684,  in  Supplement  Number 
1  to  part  738,  in  the  Commerce  Country 
Chart,  the  entry  for  Moldova  is  corrected 
to  read  as  follows: 


DEPAfl TMENT  OF  COMMERCE 

Bu'93j  0*  Fjoo'^  Administration 


15  c; 

774 


p. a 


^ns  738,  740,  770,  772,  and 


[Docket  No  961219362-6362-01] 

RIN    )r^4     A^S2 


^•i  6  V  ■  S  ■  O  n  S  '•■'■'■  '  ^"'  —  '; 

c'  Soul!"  Hore;i  ^'; 
(AG  I    dai'UcsttOr 

a'''d  Cor'ecitc.-,  ;o  ifse  Gofr.fnerce 
Cfiur-'v  C-art 


._,'•  5  J  ministration 
'•'  "H-  ".eoubliC 

CCN  1C350, 


Correction 

In  rule  document  97-3490.  beginning 
on  page  6662  in  the  issue  of  Wednesday. 


Countries 


Moldova 


ChefTiical  &  biotogical 
weapons 


CB 

column 


CB 
column 


CB 

column 


Commerce  Country  Chart 

Reason  tor  Control 


Nuclear  non- 
proliferation 


NP 
column 


NP 
column 


National 
security 


NS 

column 


NS 
column 


Missile 
tech 


MT 
column 


Regional 
stability 


RS 
column 


RS 

column 


Crime 
corMrol 


CC 
column 


CC 

column 


CC 
column 


Ante- 
terrorism 


AT 
column 


AT 
column 


BILUNO  COOE  150S-01-D 


U«8An  DEVi^.Ot-VENT 
[Docket  No.  FR-4212-N-01] 

Sate  rse.q'^Dorhooc  3'ants;  Notice  of 

Fu-^d^^Q  Ava':anM:-v    ►' sr.a   Year  1997 

Correction 

In  notice  document  97-13517. 
beginning  on  page  28586  in  the  issue  of 
Friday,  May  23, 1997,  make  the 
following  correction: 

On  Page  28593,  in  the  second  column, 
in  the  eighth  line  from  the  bottom,  "July 
21.  1997"  should  read  "August  21, 
1997". 

BILUNQ  CODE  1S0S-O1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[Wy-989-1050-00-P] 

Filing  of  Plats  of  Survey,  Wyoming 

Correction 

In  notice  document  97-13589 
appearing  on  page  28497  in  the  issue  of 
Friday.  May  23.  1997,  make  the 
following  corrections: 

1.  On  page  28497,  in  the  second 
column,  under  Sixth  Principal 
Meridian,  Wyoming  ,  the  entry  should 
read"T.  15N.,R.  79  W..". 

2.  On  page  28497,  in  the  second 
colimin,  under  Sixth  Principal  Meridan, 


Nebraska  section,  the  entry  should  read 
"T.25N.,R.  9E.,". 

WLUNQ  COOE  1S06-01-0 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 
[SPATS  No.  AR-027-FOR] 

Arkansas  Regulatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

Correction 

In  rule  document  97-10990  beginning 
on  page  23129  in  the  issue  of  Tuesday, 
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April  29,  1997,  make  the  following 
corrections: 

1  On  page  23129,  the  third  column, 
seventh  line  from  the  bottom: 

a.  "remaining"  should  read 
"remining". 

b.  "an"  should  read  "and". 

2.  On  page  23130,  the  first  column, 
under  the  section  heading  FOR  FURTHER 
INFORMATION  CONTACT,  the  Oklahoma  zip 
code  should  read  "74135-6548". 


3.  On  page  23132,  in  the  table  under 
the  section  "Small  Operator 
Assistance,"  in  the  fourth  line  of 
"Applicant  liabilty",  the  State 
regulations  should  read  "ASCMRC 
795.19...". 

•  4.  On  page  23132,  in  the  second 
column,  in  the  seventh  line,  "or"  should 
read  "of. 


5.  On  page  23134,  in  the  second 
column,  under  the  section  heading  V. 
Director's  Decision  the  fourth  line 
should  read  "on  April  2,  1996,  and  as 
revised  on". 

6.  On  page  23135,  in  the  table,  the 
first  citation  in  the  third  line  under 
"Citation/description"  should  read 
"786.17(c)(4)". 
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:  e  f     "    MS  nT  of  TRANSFHDRTATION 

Feoe.'^at  Aviation  Administration 

14  CFR  Parts  27  and  29 
[Docket  No.  28929;  Notice  No.  97-8] 
RtN2120-AQ23 

Ma.'^monization  of  MIsceilaneous 
Rotorcraft  Regulations 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
changes  to  the  type  certification 
requirements  for  normal  and  transport 
category  rotorcraft.  The  change  would 
amend  the  airworthiness  standards  to 
require  a  cockpit  indication  of  autopilot 
operating  mode  to  the  pilots  for  certain 
autopilot  configurations,  to  clarify  the 
bum  test  requirements  for  electrical 
wiring  for  transport  category  rotorcraft, 
and  to  provide  a  new  requirement  for  an 
electrical  wire  bum  test  for  normal 
category  rotorcraft.  The  proposed  rule 
would  also  add  a  1.33  fitting  factor 
structural  strength  requirement  to  the 
attachment  of  litters  and  berths.  The 
proposed  changes  to  14  CFR  parts  27 
and  29  (parts  27  and  29)  are  harmonized 
with  the  European  Joint  Aviation 
Requirements  (JAR)  27  and  29. 
DATES:  Comments  must  be  received  on 
or  before  September  8,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200).  Docket  No.  28929;  Room 
915G,  800  Independence  Avenue  SW. 
Washington.  DC  20591.  Comments 
submitted  must  be  marked  Docket  No. 
28929.  Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 
Comments  may  be  examined  in  Room 
915G  weekdays  between  8:30  a.m.  and 
5:00  p  m.,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carroll  Wright.  Regulations  Group. 
ASW-111,  Rotorcraft  Directorate. 
Aircraft  Certification  Service,  FAA,  Fort 
Worth,  Texas  76193-0111,  telephone 
(817) 222-5120. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  mle  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  envirorunental,  energy,  federalism, 
or  economic  impact  that  might  result 


from  adopting  the  proposals  in  this  , 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
Rules  Docket  at  the  address  specified 
under  the  caption  ADDRESSES. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  mlemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  this  proposal. 
Late-filed  comments  will  be  considered 
to  the  extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28929."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM's 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  703- 
321-3339),  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  202-512-1661).  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service 
(telephone:  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Rulemaking,  ARM-1, 
800  Independence  Avenue.  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  nimiber  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Qrcular  No.  11-2A,  NPRM 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee 


(ARAC).  By  a  notice  in  the  Federal 
Register  (60  FR  4221.  January  20.  1995), 
the  FAA  announced  the  establishment 
of  the  Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group. 
The  Working  Group  was  tasked  to 
recommend  to  ARAC  new  or  revised 
requirements  for  pilot  indication  of 
autopilot  operating  mode;  bum  test  for 
electrical  wire;  seats,  berths,  and  litters; 
and  other  rotorcraft  issues.  Specifically, 
the  working  group  received  the 
following  tasks: 

1.  Review  §§  1329  and  29.1329  and 
supporting  policy  and  guidance  material 
for  the  purpose  of  determining  the 
course  of  action  to  be  taken  for 
mlemaking  and/or  policy  relative  to  the 
issue  of  requiring  pilot  indication  of 
autopilot  operating  mode  similar  to 
parts  23  and  25  requirements. 

2.  Review  parts  27  and  29  to 
determine  if  clarification  is  needed  for 
the  bum  test  requirements  for  transports 
category  and  whether  a  new 
requirement  for  bum  test  for  electrical 
wire  for  normal  category  rotorcraft  is 
needed.  Consider  whether 

§  29.1351(d)(3)  should  be  deleted  and  if 
new  §§  27.1365(c)  and  29.1359(c) 
should  be  created  to  specify  electrical 
wire  insulation  bum  test  requirements. 

3.  Review  §§  27.785(f)(2)  and 
29.785(0(2)  to  determine  if  these 
sections  should  be  revised  to  specify 
whether  the  1.33  fitting  factor  for  seats 
should  also  apply  to  berths  and  litters. 

4.  Review  and  make 
recommendations  regarding  the 
disharmonizations  introduced  by  the 
new  Rotorcraft  30  Second/2  Minute 
One-Engine  Inoperative  Power  Ratings 
(OK)  (59  FR  47764;  September  16.  1994) 
and  the  Crash  Resistant  Fuel  Systems 
(CRS)  in  Normal  and  Transport  Category 
Rotorcraft  (59  FR  50380;  October  3. 
1994)  final  mles. 

The  working  group  included 
representatives  from  four  major 
rotorcraft  manufacturers  (normal  and 
transport)  and  representatives  from 
Aerospace  Industries  Association  of 
American,  Inc.  (AIA).  Association 
Europeene  des  Constructeurs  de 
Material  Aerospatial  (AECMA), 
Helicopter  Association  Intemational 
(HAI).  the  European  Joint  Aviation 
Authorities  (JAA).  and  the  FAA 
Rotorcraft  Directorate.  This  broad 
participation  is  consistent  with  FAA 
policy  to  involve  all  known  interested 
parties  as  early  as  practicable  in  the 
mlemaking  process. 

The  working  group  presented  its 
findings  to  the  ARAC.  which 
recommended  to  the  FAA  the  certain 
miscellaneous  changes  be  made  to  the 
airworthiness  standards  for  both  parts 
27  and  29. 
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The  FAA  has  evaluated  and  accepted 
the  ARAB  recommendations  and 
proposes  the  change  contained  in  this 
notice. 

General  Discussion  of  the  Proposals 

The  following  changes  are  proposed 
to  the  airworthiness  standard  for  normal 
and  transport  category  rotorcraft. 

Sections  27.625  and  29.625  Fitting 
Factors 

A  new  paragraph  (d)  would  be  added 
to  §§  27.625  and  29.625  to  require  that 
the  1.33  fitting  factor,  specified  in 
§§  27.785  and  29.785  for  the  attachment 
of  seats,  also  applies  to  the  attachment 
for  litters  and  berths.  The  1.33  fitting 
factor  is  necessary  to  ensure  that  fittings 
subject  to  wear  and  tear  under  normal 
use  and  subject  to  fi^quent  removal  and 
replacement  in  the  aircraft  will  retain 
adequate  strength  to  perform  their 
intended  function  imder  crash  landing 
conditions.  The  need  for  this  factor  for 
seat  attachments  and  associated 
harnesses  has  been  substantiated  by 
service  experience  and  is  recognized  in 
14  CFR  parts  23,  25,  27,  and  29  and  in 
the  equivalent  JAR.  Also,  the  need  for 
the  1.33  factor  for  the  attachment  of 
litters,  berths,  and  associated  harnesses 
is  included  in  parts  23  and  25  and  JAR 
23  and  25  but  is  not  currently  included 
in  parts  27  and  29  or  JAR  27  and  29. 
This  proposed  change  would  provide 
the  same  level  of  safety  for  passengers 
in  litters  and  berths  as  in  seats  and 
would  harmonize  the  fitting  factor 
requirement  of  parts  23.  25,  27,  29  and 
the  JAR. 

Sections  27.785  and  29.785  Seats, 
Berths.  Litters,  Safety  Belts,  and 
Harnesses 

Since  the  requirements  for  litters  and 
berths  are  specified  in  §§  27.785(k}  and 
29.785(k),  a  new  sentence  to  paragraph 
(k)(2)  is  proposed  to  clarify  the 
requirement  for  applying  the  1.33  fitting 
factor.  This  proposed  revision  would 
clarify  that  the  1.33  fitting  factor  for  the 
attachment  of  seats  specified  in 
proposed  §§27.625(dl  and  29.625(d) 
also  applies  to  the  attachment  of  litters 
and  berths. 

Sections  27.975  and  29.975  Fuel  Tank 
Vents 

This  proposed  revision  would  remove 
the  phrase  "unless  a  rollover  is  shown 
to  be  extremely  remote"  ftom 
§§  27.975(b)  and  29.975(a)(7).  The  JAA 
states  that  the  phrase  "unless  a  rollover 
is  shown  to  be  extremely  remote" 
results  in  weakening  the  desired 
requirement,  so  that  a  postcrash  fire 
could  occur  on  an  aircraft  not  equipped 
with  rollover  protection.  The  FAA 


agrees  that  the  intent  of  this  rule  is  to 
prevent  postcrash  fires  due  to  rollover 
and  concludes  that  the  phrase  does  not 
contribute  to  the  desired  result.  Also, 
this  proposed  revision  would  resolve  a 
difference  between  parts  27  and  29  and 
JAR  27  and  29  introduced  by  the  Crash 
Resistant  Fuel  Systems  final  rule  noted 
earlier. 

Sections  27.1329  and  29.1329 
Automatic  Pilot  System 

A  new  paragraph  (f)  would  be  added 
to  §§  27.1329  and  29.1329  to  r«quir« 
display  of  the  autopilot  mode  to  the 
pilots.  Current  parts  23  and  25  require 
that  "If  the  automatic  pilot  system  can 
be  coupled  to  airborne  navigation 
equipment,  means  must  be  provided  to 
indicate  to  the  flight  crew  the  current 
mode  of  operation.  Selector  switch 
position  is  not  acceptable  as  a  means 
indication."  Airplane  accidents 
occurred  prior  to  adoption  of  the 
requirement  of  the  display  of  the 
autopilot  mode  in  parts  23  and  25  due 
to  the  pilot  not  being  aware  of  the 
current  autopilot  mode.  This  type  of 
accident  could  occur  in  rotorcraft. 
Safety  will  be  enhanced  by  requiring 
that  the  autopilot  mode  be  displayed  to 
the  pilots  of  rotorcraft.  This  would 
harmonize  parts  27  and  29  with  the 
corresponding  JAR. 

Section  27.1365  Electric  Cables 

A  new  paragraph  (c)  to  §  27.1365  is 
proposed  that  would  add  a  bum  test  to 
require  self-extinguishing  insulation  on 
electrical  wire  and  cable  installed  in 
normal  category  rotorcraft.  Most 
European  and  U.S.  rotorcraft 
manufacturers  currently  use  electrical 
wire  that  meets  the  proposed  bum  test 
requirements.  This  proposal  would 
require  that  compliant  wire  be  used. 

Section  29.923  Botor  Drive  System  and 
Control  Mechanism  Tests 

The  proposed  revision  to  §  29.923(a) 
would  add  the  words,  "and  (p),"  after 
the  words  "paragraphs  (b)  through  (n)." 
The  "and  p"  was  inadvertently  omitted 
by  the  OEI  final  mle,  Amendment  29- 
35.  This  change  is  proposed  to  correct 
the  oversight  and  to  harmonize  part  29 
with  the  JAR  requirement. 

Section  29.1351  General 

The  proposal  would  delete  the  bum 
test  requirementsw)f  §29.1351(d)(l)(iii) 
and  the  reference  to  §  25.1359(d) 
contained  in  it.  Section  25.1359(d)  was 
removed  from  part  25  by  Amendment 
25-72  (55  FR  29756;  July  20,  1990).  The 
proposal  would  move  the  electrical  wire 
bum  test  requirements  to  a  new 
§  29.1359(c)  and  cite  the  correct 
reference,  part  25,  Appendix  F,  Part 


1(a)(3).  The  proposed  change  is 
administrative  and  will  not  alter  the 
current  requirements. 

Section  29.1359  Electrical  System  Fire 
and  Smoke  Protection 

As  discussed  in  the  previous 
paragraph,  new  §  29.1359(c)  would 
contain  the  electrical  wire  bum  test 
requirements.  The  proposal  would  add 
paragraph  (c)  to  this  section  to  place  the 
requirement  under  a  more  appropriate 
heading.  The  proposed  change  is 
administrative  and  will  not  alter  the 
ciurent  requirements. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  §  3501 
et  seq. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  imdergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  would  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  "significant" 
as  defined  in  DOT's  Regulatory  Policies 
and  I*rocedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
lessen  restraints  on  international  trade. 
These  analyses,  available  in  the  docket, 
are  summarized  below. 

Economic  Evaluation 

Overall,  the  proposed  changes  would 
result  in  net  cost  savings  by  promoting 
harmonization  between  the  U.S. 
regulations  and  the  JAR  and  by 
eliminating  imnecessary  duplication  of 
certification  requirements.  The  costs 
and  benefits  of  the  changes  regarding 
the  fitting  factor  for  the  attachment  of 
berths  and  litters,  removal  of  the  phrase 
"unless  a  rollover  is  shown  to  be 
extremely  remote"  (in  §§  27.975(b)  and 
29.975(a)(7)),  autopilot  operating  mode, 
and  bum  test  for  electrical  wire  in 
normal  category  rotorcraft,  are 
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summarized  below.  All  other  revisions 
involve  clarification  or  administrative 
changes. 

The  fitting  factor  requirement  would 
not  impose  incremental  costs  on  most 
rotorcraft  manufacturers.  One  small 
manufacturer  of  part  27  rotorcraft 
indicated  additional  nonrecurring 
testing  and  analysis  costs  of  $2,000  to 
substantiate  the  1.33  factor  in  an  initial 
new  type  certification;  most  likely,  this 
additional  cost  would  not  be  incurred  in 
subsequent  type  certifications.  Although 
there  have  been  no  identifiable 
accidents  involving  litters  attributable  to 
insufficient  attachment  strength,  even 
one  minor  injury  would  far  exceed  the 
relatively  low  costs.  Codification  of  the 
1.33  fitting  factor,  which  is  inherent  in 
most  current  designs,  would  ensure  that 
all  future  designs  include  this  standard, 
increasing  the  minimum  level  of  safety. 
There  would  be  no  incremental  costs 
or  benefits  associated  with  removal  of 
the  phrase  "unless  a  rollover  is  shown 
to  be  extremely  remote"  in  §§  27.975(b) 
and  29.975(a)(7)  since  rotocraft 
currently  meet  the  minimum  fuel 
spillage  requirements  under  roll-over 
conditions. 

The  autopilot  display  requirement 
would  impose  no  or  insignificant 
incremental  costs  on  rotocraft 
manufacturers  since  new  autopilot 
systems  employed  in  rotocraft  are 
similar  to  those  in  airplanes  and  the 
mode  indicator  is  typically  integral  to 
such  systems.  Codification  of  this 
requirement  would  ensure  that  all 
future  rotocraft  designs  comply  with 
this  standard. 

Most  U.S.  and  European 
manufacturers  currently  use  electrical 
wire  that  meets  the  bum  test 
requirements  for  transport  category 
rotocraft  since  they  produce  both  part 
27  and  part  29  rotocraft.  However,  the 
few  manufacturers  that  product  normal 
category  rotocraft  only  would  likely 
experience  additional  costs.  One 
manufecturer  estimates  additional 
nonrecurring  testing/design  costs  at 
$5,000  per  type  certification  and 
additional  wiring  costs  of  $500  per 
rotocraft.  At  an  estimated  production  of 
seven  rotocraft  per  year,  the  incremental 
recurring  costs  would  total  $3,500  per 
year  for  10  years,  or  $35,000  total 
(nondiscounted  1995  dollars),  under 
one  type  certification.  Another 
manufacturer  estimates  additional 
wiring  costs  of  approximately  $350  per 
rotocraft  and  no  additional  nonrecurring 
costs.  At  an  estimated  production  of  20 
rotocraft  per  year,  the  incremental 
recurring  costs  would  total  $7,000  per 
year  for  10  years,  or  $70,000  total 
(nondiscounted  1995  dollars),  under 
one  type  certification. 


There  have  been  several  accidents 
(and  more  numerous  Service  Difficulty 
Reports)  related  directly  or  indirectly  to 
shorted  or  bumed-through  electrical 
wiring;  i.e.,  the  insulation  offered 
insufficient  protection.  Examination  of 
National  Transportation  Safety  Board 
accident  and  incident  data  for  the 
period  1983  through  1995  indicates  one 
accident  (in  June  1994)  caused  primarily 
by  a  short  in  the  electric  wiring  that 
burned  a  hole  in  the  main  fuel  line.  The 
post-impact  fire  destroyed  the  normal 
category  helicopter.  There  is  a  strong 
possibility  that  the  proposed  bum  test 
requirements  could  have  prevented  this 
accident.  Benefits  in  terms  of  averted 
equipment  damage  and  just  one  or  two 
minor  injuries  ht)m  an  accident 
involving  a  part  27  rotocraft  would 
easily  exceed  the  incremental  costs  of 
this  proposal.  Codification  of  this 
requirement  would  ensure  that  all 
future  designs  comply,  increasing  the 
minimum  level  of  safety. 

Based  on  the  findings  of  no  significant 
incremental  costs  coupled  with  the 
benefits  of  harmonization  savings  and 
higher  levels  of  safety,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
FlexibiUty  Analysis  if  a  proposed  or 
final  rule  would  have  a  significant 
economic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  number  of 
small  entities.  FAA  Order  2100. 14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  prescribes  standards  for 
complying  with  RFA  requirements  in 
FAA  rulemaking  actions.  The  Order 
defines  "small  entities"  in  terms  of  size, 
"significant  economic  impact"  in  terms 
of  annualized  costs,  and  "substantial 
number"  as  a  number  that  is  not  less 
than  11  and  which  is  more  than  one- 
third  of  the  small  entities  subject  to  a 
proposed  or  final  rule. 

The  proposed  rule  would  affect 
manufacturers  of  future  type-certificated 
normal  and  transport  category  rotocraft. 
For  aircraft  manufacturers.  Order 
2100.14A  defines  a  small  entity  as  one 
with  75  or  fewer  employees  and  a 
significant  economic  impact  as 
annualized  costs  of  at  least  $19,500 
(1995  dollars).  The  FAA  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small 
manufacturers  since  (1)  no  part  29  and 


only  two  part  27  rotorcraft 
manufacturers  have  75  or  fewer 
employees,  and  (2)  the  annualized 
incremental  costs  of  the  rule  are  less 
than  $19,500. 

International  Trade  Impact  Analysis 

The  prof>osed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
rotorcraft  to  foreign  countries  and  the 
import  of  foreign  rotorcraft  into  the 
United  States.  Instead,  the  proposed 
changes  on  rotorcraft  certification 
procedures,  harmonized  with  those  of 
the  JAA,  would  lower  dual  certification 
costs,  thereby  enhancing  free  trade. 
Each  applicant  for  a  new  type  certificate 
for  normal  and  transport  category 
rotorcraft,  whether  the  applicant  be  U.S. 
or  foreign,  will  be  required  to  show 
compliance  with  this  rule. 

Conclusion 

For  the  reasons  discussed  above, 
including  the  findings  in  the  Regulatory 
Flexibility  Determination  and  the 
International  Trade  Impact  Analysis,  the 
Office  of  Information  and  Regulatory 
Affairs  (OIRA),  in  conjunction  with  the 
FAA,  has  determined  that  this  proposed 
regulation  is  not  a  significant  regulatory 
action  under  Executive  Order  12866 
and,  therefore,  is  not  subject  to 
centralized  regulatory  review  by  the 
OIRA.  In  addition,  the  FAA  certifies  that 
his  regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  to  be  nonsignificant  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26.  1979).  An 
initial  regulatory  evaluation  of  the 
proposal,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  RJRTHER  INFORMATION  CONTACT. 

List  of  Subjects 

14CFRPart27 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

14  CFB  Part  29 

Air  transportation,  Aircraft.  Aviation 
safety,  Rotorcraft,  Safety. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
FAA  proposes  to  amend  14  CFR  parts  27 
and  29  as  follows: 
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PAPT27_A!C(W( 
STANDARDS  NC 
ROTORCRat' 


jRTHfNESS 


1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704. 

2.  In  §  27.625,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

{27,625    Ftttlng  (actors. 

•  I  •        •         *         * 

(d)  Each  seat,  berth,  litter,  safety  belt 
and  harness  attachment  to  the  structiu^ 
must  be  shown  by  analysis,  tests,  or 
both,  to  be  able  to  withstand  the  inertia 
forces  prescribed  in  §  27.561  (b)(3) 
multiplied  by  a  fitting  factor  of  1.33. 

3.  Section  27.785  is  amended  by 
revising  the  heading  and  by  adding  a 
new  sentence  to  the  end  of  paragraph 
(k)(2)  to  read  as  follows: 

§27  785    Seats,  t>erths,  Ittters,  safety  belts, 

•  ■  *  » 

(2)  •   *  •  The  fitting  factor  required 
by  §  27.625(d)  shall  be  applied. 

§27.975    [Amended] 

4.  In  §  27.975,  paragraph  (b)  is 
amended  by  removing  the  words  ", 
unless  a  rollover  is  shown  to  be 
extremely  remote". 

5.  In  §  27.1329,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  27.1329    Automatic  pilot  system. 

'   ir     •     *     * 

(n  if  the  automatic  pilot  system  can  be 
coupled  to  airborne  navigation 
equipment,  means  must  be  provided  to 
indicate  to  the  pilots  the  current  mode 


of  operation.  Selector  swulq  posiuon  is 
not  acceptable  as  a  means  of  indication. 

6.  In  §  27.1365,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§27.1365    Electric  cables. 

•  •        •        *        • 

(c)  Insulation  on  electrical  wire  and 
cable  installed  in  the  rotorcraft  must  be 
self-extinguishing  when  tested  in 
accordance  with  Appendix  F,  Part 
1(a)(3)  of  part  25  of  this  chapter. 

PART2»     AiRWOP'-iNf  ^S 
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7.  The  authority  citation  for  part  29, 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701- 
44702,  44704. 

8.  In  §  29.625,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§29.625    Fitting  factors. 

*  •         *         •         » 

(d)  Each  seat,  berth,  litter,  safety  belt 
and  harness  attachment  to  the  structure 
must  be  shown  by  analysis,  tests,  or 
both,  to  be  able  to  withstand  the  inertia 
forces  prescribed  in  §29.561  (b)(3) 
multiplied  by  a  fitting  factor  of  1.33. 

9.  Section  29.785  is  amended  by 
revising  the  heading  and  by  adding  a 
new  sentence  to  the  end  of  paragraph 
(k)(2)  to  read  as  follows: 

§  29.785    Seats,  t>erttis,  litters,  safety  belts, 
and  harnesses. 

***** 

(k)*   *  • 

(2)  •  •  *  The  fitting  factor  required 
by  §  29.625(d)  shall  be  applied. 


9  ^v.vzj    LAmenaeaj 

10.  In  §  29.923,  the  first  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
revised  by  adding  the  phrase  "and  (p)*' 
immediately  following  the  reference  to 
paragraph  (n). 

§29.975    [Amended] 

11.  In  §  29.975,  paragraph  (a)(7)  is 
amended  by  removing  the  words  ", 
unless  a  rollover  is  shown  to  be 
extremely  remote". 

12.  In  §  29.1329,  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

§29.1329    Automatic  pilot  system. 

»        *        •        •        * 

(f)  If  the  automatic  pilot  system  can  be 
coupled  to  airborne  navigation 
equipment,  means  must  be  provided  to 
indicate  to  the  pilots  the  current  mode 
of  operation.  Selector  switch  position  is 
not  acceptable  as  a  means  of  indication. 

13.  In  §29.1351,  paragraph  (d)(l)(iii) 
is  removed. 

§29.1351    General. 

14.  In  §  29.1359,  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§29.1359    Electricai  system  Are  and  smoke 
protection. 

(c)  Insulation  on  electrical  wire  and 
cable  installed  in  the  rotorcraft  must  be 
self-extinguishing  when  tested  in 
accordance  with  Appendix  F,  Part 
1(a)(3)  of  part  25  of  this  chapter. 

Issued  in  Washington,  DC,  on  May  30. 
1997. 

Thomas  E.  McSiveatey, 

Director,  Aircraft  Certification  Service, 
Ain-1. 

(FR  Doc.  97-14885  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart25 

[Dociwt  No.  28930;  Notice  No.  97-0] 

RIN  212(MVF82 

Revision  of  Gate  Requirements  for 
High*Uft  Device  Controls 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  to  amend  part 
25  of  the  Federal  Aviation  Regulations 
(FAR)  to  revise  the  requirements 
concerning  gated  positions  on  the 
control  used  by  the  pilot  to  select  the 
position  of  an  airplane's  high-lift 
devices.  The  proposed  amendment 
would  update  the  current  standards  to 
take  into  account  the  multiple 
configurations  of  the  high-lift  devices 
provided  on  current  airplanes  to 
perform  landings  and  go-around 
maneuvers.  The  proposed  amendment 
would  also  harmonize  these  standards 
with  those  being  proposed  for  the 
European  Joint  Aviation  Requirements 
(JAR). 

DATES:  Comments  must  be  received  on 
or  before  September  8,  1997. 
AOORESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-10),  Docket  No.  28930.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  delivered  in 
triplicate  to:  Room  915G,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28930.  Comments  may  also  be 
submitted  electronically  to:  9-NPRM- 
CMTS@Afaa.dot.gov.  Comments  may  be 
examined  in  Room  91 5G  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5  p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Transport  Airplane 
Directorate  (ANM-100),  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-^056. 
Comments  in  the  information  docket 
may  be  examined  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Stimson,  Flight  Test  and  System 
Branch,  ANM-111,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW., 
Renton.  WA  98055^056;  telephone 


(206)  227,-1129;  facsimile  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire, 
comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  conteiined  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triplicate  to 
the  Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  conmients 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28930."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  firom 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  or  by  calling 


(202)  267-9677.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  fut\u« 
rulemaking  documents  should  request 
from  the  Office  of  Public  Affairs, 
Attention:  Public  Inquiry  Center,  APA- 
230,  800  Independence  Ave.  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  267-3484,  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

Section  25.145(c)  of  14  CFR  part  25 
(part  25)  of  the  Federal  Aviation 
Regulations  prescribes  conditions  under 
which  it  must  be  possible  for  the  pilot, 
without  using  exceptional  piloting  skill, 
to  prevent  losing  altitude  while 
retracting  the  airplane's  high-lift  devices 
(e.g.,  wing  flaps  and  slats).  The  intent  of 
this  requirement  is  to  ensure  that  during 
a  go-aroimd  from  an  approach  to 
landing,  the  high-lifl  devices  can  be 
retracted  at  a  rate  that  prevents  altitude 
loss  if  the  pilot  Applies  maximum 
available  power  to  the  engines  at  the 
same  time  the  control  lever  is  moved  to 
begin  retracting  the  high-lift  devices. 

Prior  to  amendment  23  to  part  25,  the 
§  25.145(c)  requirement  applied  to 
retractions  of  the  high-lifl  devices  from 
any  initial  position  to  any  ending 
position,  including  a  continuous 
retraction  from  the  fully  extended 
position  to  the  fully  retracted  position. 
In  amendment  23  to  part  25,  the  FAA 
revised  this  requirement  to  allow  the 
use  of  segmented  retractions  if  gates  are 
provided  on  the  control  the  pilot  uses  to 
select  the  high-lift  device  position. 

Gates  are  devices  that  require  a 
separate  and  distinct  motion  of  the 
control  before  the  control  can  be  moved 
through  a  gated  position.  The  purpose  of 
the  gates  is  to  prevent  pilots  from 
inadvertently  moving  the  high-lift 
device  control  through  the  gated 
position.  Gate  design  requirements  were 
introduced  into  part  25  with 
amendment  23,  which  revised 
§  25.145(c)  to  allow  the  no  altitude  loss 
requirement  to  be  met  by  segmented 
retractions  of  the  high-lift  devices 
between  the  gated  positions. 
Amendment  23  specifies  that  the  no 
altitude  loss  requirement  applies  to 
retractions  of  the  high-lift  devices 
between  the  gated  positions  and 
between  the  gates  and  the  fully 
extended  and  fully  retracted  positions. 
In  addition,  the  first  gated  control 
position  from  the  landing  position  must 
correspond  to  the  position  used  to 
establish  the  go-around  procedure  from 
the  landing  configuration. 
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In  this  notice,  the  FAA  proposes  to 
update  the  gate  design  standards  to 
clarify  which  positions  of  the  high-lift 
device  control  should  be  gated  and  to 
harmonize  these  standards  with  those 
being  proposed  for  the  European  Joint 
Airworthiness  Requirements  (JAR-25). 
The  proposal  contained  in  this  notice 
was  developed  by  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  and  presented  to  the  FAA  as  a 
recommendation  for  rulemaking. 

The  Aviation  Rulemaking  Advisory 
Committee 

The  ARAC  was  formally  established 
by  the  FAA  on  January  22, 1991  (56  FR 
2190),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  This  advice  was 
sought  to  develop  better  rules  in  less 
overall  time  using  fewer  FAA  resources 
than  are  currently  needed.  The 
committee  provides  the  opportunity  for 
the  FAA  to  obtain  firsthand  information 
and  insight  from  interested  parties 
regarding  proposed  new  rules  or 
revisions  of  existing  rules. 

There  are  over  60  member 
organizations  on  the  committee, 
representing  a  wide  range  of  interests 
within  the  aviation  community. 
Meetings  of  the  committee  are  op)en  to 
the  public,  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  proposals  to  recommend  to 
the  FAA  for  resolving  specific  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  all 
interested  parties  are  invited  to 
participate  as  working  group  members. 
Working  groups  report  directly  to  the 
ARAC,  and  the  ARAC  must  concfir  with 
a  working  group  proposal  before  that 
proposal  can  be  presented  to  the  FAA  as 
an  advisory  committee 
recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures.  After  an  ARAC 
recommendation  is  received  and  found 
acceptable  by  the  FAA,  the  agency 
proceeds  with  the  normal  public 
rulemaking  procedures.  An^  ARAC 
participation  in  a  rulemaking  package 
will  be  fully  disclosed  in  the  pubUc 
docket. 

Discussion  of  the  Proposals 

The  FAA  proposes  to  update  the  gate 
design  standards  to  clarify  which 
positions  of  the  high-lift  device  control 
should  be  gated  and  to  harmonize  these 
standards  with  those  being  proposed  for 


the  European  Joint  Airworthiness 
Requirements.  First,  the  FAA  proposes 
to  re-codify  the  gate  requirements  of 
§  25.145(c)  as  a  new  §  25.145(d). 
Second,  the  FAA  proposes  to  update 
and  clarify  the  requirement  that  the  first 
gated  control  position  from  the  landing 
position  corresponds  to  the 
configuration  used  to  execute  a  go- 
around  from  an  approach  to  landing. 
Third,  the  FAA  proposes  to  clarify  that 
performing  a  go-around  maneuver 
beginning  from  any  approved  landing 
configuration  should  not  result  in  a  loss 
of  altitude,  regardless  of  the  location  of 
gated  control  positions.  Fourth,  the  FAA 
proposes  to  add  a  statement  to  clarify 
that  the  "separate  and  distinct  motion" 
required  to  move  the  high-lift  device 
control  through  a  gated  position  must  be 
made  at  that  gated  position. 

The  existing  gate  requirements  are 
contained  in  a  separate,  but 
undesignated  paragraph  at  the  end  of 
§  25.145(c).  To  be  consistent  with 
current  codification  practices,  the  FAA 
proposes  to  re-codify  these  requirements 
as  a  new  §  25.145(d).  Re-codification 
would  not  affect  the  content  or  intent  of 
the  requirement. 

Currently,  §  25.145(c)  requires  the 
first  gated  control  position  from  the 
landing  position  to  "correspond  with 
the  high-lift  devices  configuj-ation  used 
to  establish  the  go-around  procedure 
from  the  landing  configuration."  The 
wording  of  this  requirement  impfies  that 
airplanes  have  only  one  configuration 
that  can  be  used  for  landing  and  one 
configuration  that  can  be  used  to 
perform  a  go-around  maneuver.  Modem 
transport  category  airplanes,  however, 
typically  have  multiple  configurations 
that  can  be  used  for  j)erforming  a 
landing  or  a  go-around.  Airplane 
manufacturers  provide  multiple  landing 
and  go-around  configurations  to 
optimize  an  airplane's  performance  for 
different  environmental  conditions  (e.g., 
field  elevation  and  temperature)  and  for 
non-normal  situations  (e.g.,  inoperative 
engines  or  systems). 

To  provide  for  airplanes  with 
multiple  landing  and  go-around 
configurations,  the  FAA  proposes  to 
revise  the  portion  of  the  gate 
requirements  relating  to  the  placement 
of  the  first  gated  control  position  bom 
the  landing  position  by  inserting  the 
word  "maximum"  preceding  "landing 
position"  and  by  replacing  "the  high-lift 
devices  configuration"  and  "the  go- 
around  procedure"  with  "a 
configuration  of  the  high-lift  devices" 
and  "a  go-around  procedure," 
respectively.  The  FAA  considered 
allowing  the  location  of  the  flap  gates  to 
be  made  independent  of  the  go-around 
position;  however,  from  a  human  factors 


standpoint,  providing  a  gate  at  a  go- 
around  position  assists  tJie  pilot  in 
selecting  the  proper  configuration  for  a 
maneuver  that  is  usually  unexpected 
and  entails  a  high  workload.  The  FAA 
considers  that  requiring  a  gate  at  every 
approved  go-around  position  would  also 
be  undesirable.  Too  many  gates  would 
make  it  difficult  for  the  pilot  to  move 
the  control  through  high-lift  device 
positions  that  might  not  be  used  during 
normal  operations.  For  go-around 
maneuvers  using  a  different  high-lift 
device  position  than  the  position  that  is 
gated,  the  gate  can  still  serve  as  a  guide 
for  selecting  the  proper  configuration 
(e.g.,  the  pilot  could  move  the  control  to 
the  gate  and  either  forward  or  backward 
one  or  more  positions). 

The  FAA  is  proposing  to  revise 
Advisory  Circular  (AC)  25-7,  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes"  to  provide 
additional  guidance  regarding  criteria 
for  locating  the  gate  when  the  airplane 
has  multiple  go-around  configurations. 
Public  comments  concerning  this 
proposed  revision  to  AC  25-7  are 
invited  by  separate  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Regardless  of  the  location  of  any 
gates,  initiating  a  go-around  from  any  of 
the  approved  landing  configurations 
should  not  result  in  a  loss  of  altitude. 
Therefore,  the  FAA  proposes  to  further 
revise  the  existing  gate  standards  to 
require  apphcants  to  demonstrate  that 
no  loss  of  altitude  will  result  from 
retracting  the  high-lift  devices  from  each 
approved  landing  position  to  the 
position(s)  corresponding  with  the  high- 
lift  device  configuration(s)  used  to 
establish  the  go-around  procedure(s) 
from  that  landing  configuration. 

The  existing  §  25.145Tc)  also  requires 
that  a  separate  and  distinct  movement  of 
the  high-lift  device  control  must  be 
made  to  pass  through  a  gated  position. 
The  FAA  proposes  to  further  clarify  the 
gate  design  criteria  in  the  proposed 
§  25.145(d)  to  specify  that  this  separate 
and  distinct  movement  can  occur  only 
at  the  gated  p>osition.  This  provision 
would  ensure  that  the  pilot  receives 
tactile  feedback  when  the  control 
reaches  a  gated  position.  Although  the 
FAA  has  always  interpreted  the  current 
requirements  in  a  manner  consistent 
with  this  provision,  this  proposal  will 
assist  applicants  by  clarifying  the  part 
25  design  requirements  for  gated  high- 
lift  device  control  positions. 

The  amendments  proposed  in  this 
notice  have  been  harmonized  with 
proposed  amendments  to  JAR-25.  The 
Joint  Aviation  Authorities  intend  to 
publish  a  Notice  of  Proposed 
Amendment  (NPA),  which,  in 
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combination  with  the  proposed  part  25 
changes  contained  in  this  notice,  would 
achieve  complete  harmonization  of  the 
affected  portions  of  part  25  and  JAR-25. 
When  it  is  published,  the  NPA  will  be 
placed  in  the  docket  for  this  rulemaking. 

Regulatory  Evaluation  Summary 

Preliminary  Regulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  cots. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  1)  would  generate  benefits  that 
justify  its  costs  and  is  not  a  "signiBcant 
regulatory  action"  as  defined  in  the 
Executive  Order;  2)  is  not  significant  as 
defined  in  DOT's  PoUcies  and 
Procedures:  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Regulatory  Evaluation  Summary 

U.S.  manufacturers  currently  design 
high-lift  device  controls  in  compliance 
witli  the  proposed  rule,  hidustry 
representatives  indicate  that  U.S. 
manufacturers  would  not  have  to 
redesign  high-lift  device  controls  on 
either  newly  certificated  airplanes  or 
derivatives  of  currently  certificated 
models.  The  costs  of  the  proposed  rule, 
therefore,  would  be  negligible.  However, 
the  FAA  solicits  information  from  all 
manufacturers  of  transport  category 
airplanes  concerning  any  possible 
design  changes  and  associated  costs  that 
would  result  from  the  proposed 
amendment. 

The  primary  benefit  of  the  proposed 
rule  is  the  clarification  of  gate  design 
standards  of  high-lift  device  controls.  A 
second  benefit  is  the  harmonization  of 
FAR  certification  requirements  for 
controls  on  high-lift  devices  with 
proposed  JAR  certification 
requirements.  The  FAA  has  determined 
that  the  prop>osed  rule  would  be  cost- 
beneficial. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  FAA  Order  2100. 14 A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  size  thresholds, 
"significant  economic  impact"  in  terms 
of  annualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

Order  2100.14A  specifies  a  size 
threshold  for  classification  as  a  small 
manufacturer  as  75  or  fewer  employees. 
Since  none  of  the  manufacturers 
affected  by  this  proposed  rule  has  75  or 
fewer  employees  and  any  costs  of  the 
proposed  rule  would  be  negligible,  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small 
manufacturers. 

International  Trade  Impact  Assessment 

The  proposed  rule  will  not  constitute 
a  barrier  to  international  trade, 
including  the  export  of  American 
airplanes  to  foreign  countries  and  the 
import  of  foreign  airplanes  into  the 
United  States.  The  proposed  gate  design 
requirements  in  this  proposed  rule 
would  harmonize  with  those  of  the  JAA 
and  would,  in  fact,  lessen  the  restraints 
on  trade. 

Federalism  Implications 

The  amended  regulations  proposed  in 
this  rulemaking  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment. 


International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  proposed  rule 
does  not  conflict  with  any  international 
agreement  of  the  United  States. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C.  3501 
et  seq.),  there  are  no  repwrting  or 
recordkeeping  requirements  associated 
with  this  proposed  rule. 

Conclusion 

Because  the  proposed  changes  to  the 
flap  gate  design  requirements  for 
transport  category  airplanes  are  not 
expected  to  result  in  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  regulation  would  not 
be  significant  under  Executive  Order 
12866.  Because  this  is  an  issue  which 
has  not  prompted  a  great  deal  of  public 
concern,  the  FAA  has  determined  that 
this  action  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  25, 1979).  In 
addition  since  there  are  no  small 
entities  affected  by  this  proposed 
rulemaking,  the  FAA  certifies,  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
that  this  rule,  if  adopted,  will  not  have 
a  significant  economic  impact,  jMjsitive 
or  negative,  on  a  substantial  number  of 
small  entities.  An  initial  regulatory 
evaluation  of  the  proposal,  including  a 
Regulatory  Flexibility  Determination 
and  Trade  Impact  Analysis,  has  been 
placed  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART25— AIRWCP-^HINESS 
STANDARDS— -r  P  A  NSPO  o  ••- 
CATEGO«>  A  :Ci PLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 
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2.  Section  25.145  would  be  amended 
by  revising  paragraph  (c)  introductory 
text,  revising  the  undesignated 
paragraph  following  paragraph  (c){3), 
and  designating  that  paragraph  as 
paragraph  (d)  to  read  as  follows: 

§  25. 1 45    Longitudinal  control. 

***** 

(c)  It  must  be  possible,  without 
exceptional  piloting  skill,  to  prevent 
loss  of  altitude  when  complete 
retraction  of  the  high-lift  devices  from 
any  positive  is  begim  during  steady, 
straight,  level  flight  at  1.1  Vsi  for 
propeller  powered  airplanes,  or  1.2Vsi 
for  turbojet  powered  airplanes,  with — 

(1)  *  *  * 

(2)* 

(3)* 


(d)  If  gated  high-lift  device  control 
positions  are  provided,  paragraph  (c)  of 
this  section  applies  to  retractions  of  the 
high-lift  devices  from  any  position  from 
the  maximimi  landing  position  to  the 
first  gated  position,  between  gated 
positions,  and  from  the  last  gated 
position  to  the  fully  retracted  position. 
The  requirements  of  paragraph  (c)  of 
this  section  also  apply  to  retractions 
from  each  approved  landing  position  to 
the  control  position(s)  associated  with 
the  high-lift  device  configuration(s) 
used  to  establish  the  go-around 
procedure(s)  from  that  landing  position. 
In  addition,  the  first  gated  control 
position  from  the  maximum  landing 
position  must  correspond  with  a 
configuration  of  the  high-lift  devices 


useu  lu  esiauiisii  a  go-aruund  procedure 
from  a  landing  configuration.  Each  gated 
control  position  must  require  a  separate 
and  distinct  motion  of  the  control  to 
pass  through  the  gated  position  and 
must  have  features  to  prevent 
inadvertent  movement  of  the  control 
through  the  gated  position.  It  must  only 
be  possible  to  make  this  separate  and 
distinct  motion  once  the  control  has 
reached  the  gated  position. 

Issued  in  Washington,  DC  on  May  30, 
1997. 

Thomas  E.  McSweeney, 

Director,  Aircraft  Certification  Service, 
Am-1. 

(FR  Doc.  97-14886  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

f^*xi<^'-a!  Pell  Grant  Program 

i  jtSuf.  Department  of  Education 
Av'iON:  Notice;  deadline  dates  for 
receipt  of  applications,  reports,  and* 
other  documents  for  the  1997-98  award 
year. 

SUMMARY:  The  Secretary  announces  the 
deadline  dates  for  receiving  documents 
from  persons  applying  for  grants  under, 
and  from  institutions  participating  in, 
the  Federal  Pell  Grant  Program  in  the 
1997-96  award  year 
•- ' '«  i  .„,  n  - ..  t  i-  f,  f    p  M  A  TKDW  CONTACT: 
jacqutjiyii  u.  Duiier,  Program  Specialist, 
Student  Financial  Assistance  Programs, 


U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.  (ROB-3, 
Room  3045),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-730-8913  between  9 
a.m.  and  8  p.m..  Eastern  Time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Pell  Grant  Program, 
administered  by  the  U.S.  E)epartment  of 
Education  (Department),  provides  grants 
to  students  attending  eligible 
institutions  of  higher  education  to  help 
them  pay  for  their  educational  costs. 
The  program  supports  Goals  2000,  the 


President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education  and  for 
supporting  life-long  learning.  Authority 
for  Uie  Federal  Pell  Grant  Program  is 
contained  in  section  401  of  the  Higher 
Education  Act  of  1965,  as  amended,  20 
U.S.C.  1070a. 

Deadline  Dates 

The  following  tables  provide  the 
deadline  dates  for  the  Federal  Pell  Grant 
Program  for  the  1997-98  award  year. 


A.— Deadune  Dates  for  Application  Processing  and  Receipt  of  Student  Aid  Reports  (SARs)  or  Institutional 

Student  Information  Records  (ISIRs) 


Who  submits? 


student  „ 

Sftjdent  

Student  ttvu  institution 

Student  „.... 

Student  ttvu  institution 
Student  


Student    ttvu    Central    Processing 
System  to  institution. 


Student  

Student  

Student    ttvu    Central    Processing 
System  to  institutioa 


Wtwt  is  sutxnitted? 


A  paper  origirwJ  Free  Application  for 
Federal  Student  Aid  (FAFSA)  or 
renewal  application  (Renewal 
FAFSA). 

FAFSA  Express  electronic  applica- 
tion. 

Signature  Page 

An  electronic  original  or  renewal  ap- 
plication (EDExpress). 

SAR  corrections  and  duplicate  re- 
quests. 

Electror^  (ISIR)  corrections  and  du- 
plcate  requests. 

VaW  SAR 

Valid  ISIR  _ - 

Verification  documents  

Verified  SAR  _ 

Verified  ISIR  _.... 


Where  is  it  sutxnitted? 


Ttie  address  indicated  on  the 
FAFSA,  Renewal  FAFSA,  or  use 
envelope  provided  with  form. 

Central  Processing  System 

Ttte  address  printed  on  ttie  signa- 
ture page. 
Central  Processing  System 

The  address  indicated  on  the  SAR  .. 

Central  Processing  System 

Institution  


Institution   receives   ISIR   from  ttie 
Central  Processing  System. 


Institution  „ 

Institution  

Institution   receives   ISIR   from  ttie 
Central  Processing  System. 


What  is  ttie  deadline  date? 


June  30,  1998. 

June  30,  1998.^ 

Aug.  14,  1998. 

June  30.  1998.^ 

Aug.  14.  1998. 

Aug.  14, 1996.^ 

Ttie  earlier  of: 

— ttie  student's  last  date  of 

enrollment;  or 
—Aug.  31,  1998. 
Ttie  earlier  of. 
—ttie  student's  last  date  of 

enrollment,  or 
—Aug.  31,  1998. 
Aug.  31,  1998. 
Aug.  31,  1998. 
Aug.  31.1998. 


^  The  deadline  for  sutxnitting  electronic  transactions  is  prior  to  midnigtit  (Central  Time)  on  the  deadline  date.  Transmissions  must  be  completed 
and  ttie  records  must  be  accepted  for  processing  before  mtdnight  to  meet  the  deadhne.  Transmissions  started  but  not  completed  until  after  mid- 
ntgfrt  are  not  considered  on  bme. 

B.  Deadune  Dates  for  Reporting  Federal  Pell  Grant  Student  Payment  Data 


Whosutjmits? 

What  is  submitted? 

Where  is  it  submitted? 

What  is  the  deadline  date? 

Institulion  

At  least  one  acceptat)le  student  Payment 

Institutions  transmitting  student  Pay- 

An institution  is  required  to  sutxnrt 

Data  record  must  be  sutxnitted  for  each 

ment   Data   using   Recipient   Data 

student   Payment   Data   not   later 

Federal  Pell  Grant  recipient  at  the  institu- 

Exctiange or  Floppy  Disk  Data  Ex- 

than the  earlier  of: 

tion  by: 

change  sutxnrt  through: 

— Recipient  Data  Exctiange;  or 

— Regular  Mail: 

(a)  30  calendar  days  after  ttie  institu- 

—Floppy  Disk  Data  Exctiange;  or 

U.S.   Department  of  Education  Stu- 

tion: 

— Electronic  Data  Exctiange '  

dent  Aid  Origination  Team,   PSS 

— makes  a  payment;  or 

P.O.  Box  10800  Hemdon.  Virginia 

—becomes   aware   of  ttie   need   to 

20172-7009,  or. 

make  an  adjustment  to  previously 
reported  student  Payment  Data  or 
expected  student  Payment  Data;  or 

UMI 
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Who  submits? 


What  is  submitted? 


Requests  for  year-to-date 
Processed  Payment  Data 


Request  for  administrative  relief  based  on  an 
administrative  error  by  the  Department  or 
Departmental  contractors: 


Where  is  it  submitted? 


Commercial  Couriers  or  Hand  Deliv- 
eries: 

U.S.  Department  of  Education  Stu- 
dent Aid  Ongination  Team,  PSS  c/ 
0  PRC  Inc.,  G-T01  PGRFMS/DMS, 
12001  Sunrise  Valley  Dnve.  Res- 
ton,  Virginia  20191-3423. 


2.  Institutions  transmitting  Student 
Payment  Data  using  Electronic 
Data  Exchange  submit  through: 


Title  IV  Wide  Area  Network 

Pell  Grant  User  Support  Hotline: 
(202)  708-9141;  Institutional  Ac- 
cess Systemt:  (800)  474-7268 
(Requests  also  may  be  made  using 
the  addresses  in  items  «1  and  t2 
above). 

U.S.  Department  of  Education  Institu- 
tional Financial  Management  Divi- 
sion, AFMS  P.O.  Box  23791  Wash- 
ington, DC  20026-0791 


What  is  the  deadline  date? 


(b)  September  30,  1998 

After  September  30,  1998  only  it: 

— downward  adjustment  of  previousty 

reported  award;  or 
— initial  audit  or  program  review  firxJ- 

ing  per  34  CFR  part  690.83 


Aug.  14,  1998.2 


Feb.  1,  1999. 


1  An  institution  that  transmits  its  student  Payment  Data  information  via  the  EDE  Electronic  Payments  service  must  ensure  that  its  transmission 
is  completed  before  midnight  (local  time  at  the  institution's  EDE  destination  point)  on  September  30,  1998. 

2  Year-toKJate  data  files  may  be  requested  after  this  date,  however,  there  may  not  be  sufficient  time  for  institutions  to  receive  the  file,  create  a 
payment  data  batch  and  submit  to  ED  by  the  September  30,  1998  deadline  dale  for  receipt  of  all  1997-98  requests  for  payment. 


Proof  of  Delivery 

The  Department  accepts  as  proof  of 
delivery,  if  the  documents  were 
submitted  by  mail  or  by  non-U.S.  Postal 
Service  courier,  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly-dated  U.S.  Postal  Service 
postmark. 

[Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
an  institution  should  check  with  the  post 
office  at  which  it  mails  its  submission.  An 
institution  is  strongly  encouraged  to  use  First 
Class  Mail.) 

(3)  A  dated  shipping  label,  invoice,  or 
receip*  from  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 


The  Department  accepts  commercial 
coiuiers  or  hand  deliveries  between  8 
a.m.  and  4:30  p.m.  Eastern  Time  on  days 
other  than  Saturday,  Simday,  or  Federal 
holidays. 

Other  Sources  for  Detailed  Information 
on  the  Application  and  Automated 
Processes 

A  more  detailed  discussion  of  the 
student  application  process  for  the 
Federal  Pell  Grant  Program  is  contained 
in  the  1997-98  Student  Guide,  Funding 
Your  Education,  the  1997-98 
Counselor's  Handbook  for  High  Schools, 
the  1997-98  Counselor's  Handbook  for 
Postsecondary  Schools,  A  Guide  to 
1997-98  SARs  and  ISIRs,  and  the  1996- 
97  and  1997-98  Federal  Student 
Financial  Aid  Handbooks.  A  more 
detailed  discussion  of  the  institutional 
reporting  requirement  for  student 


Payment  Data  for  the  Federal  Pell  Grant 
Program  is  also  contained  in  the  Federal 
Student  Financial  Aid  Handbooks. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Federal  Pell  Grant 
Program  regulations  in  34  CFR  part  690, 
the  Student  Assistance  General 
Provisions  regulations  in  34  CFR  part 
668,  and  the  Institutional  Eligibility 
regulations  in  34  CFR  part  600. 

(Authority:  20  U.S.C.  1070a) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.063,  Federal  Pell  Grant  Program. 

Dated:  June  3, 1997. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  97-14974  Filed  6-6-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Corps  of  Engineers 

Regulatory  Guidance  Letters  Issued  by 
tt)e  Corps  of  Engineers 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  current  Regulatory  Guidance 
Letters  (RGL's)  to  all  interested  parties. 
RGL's  are  used  by  the  U.S.  Army  Corps 
of  Engineers  Headquarters  as  a  means  to 
transmit  guidance  on  the  permit 
program  (33  CFR  320-330)  to  its 
division  and  district  engineers  (DE's). 
Each  future  RGL  will  be  published  in 
the  Notice  Section  of  the  Federal 
Register  as  a  means  to  insure  widest 
dissemination  of  this  information  while 
reducing  costs  to  the  Federal 
Government.  Tlie  Corps  no  longer 
maintains  a  mailing  list  to  furnish 
copies  of  the  RGL's  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard,  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
761-1783. 

SUPPLEMENTARY  INFORMATION:  RGL's 
were  developed  by  the  Corps  as  a 
system  to  organize  and  track  written 
guidance  issued  to  its  Held  agencies. 
RGL's  are  normally  issued  as  a  result  of 
evolving  policy;  judicial  decisions  and 
changes  to  the  Corps  regulations  or 
another  agency's  regulations  which 
affect  the  permit  program.  RGL's  are 
used  only  to  interpret  or  clarify  existing 
Regulatory  Program  policy,  but  do 
provide  mandatory  guidance  to  the 
Corps  district  offices.  RGL's  are 
sequentially  numbered  and  expire  on  a 
specified  date.  However,  unless 
superseded  by  specific  provisions  of 
subsequently  issued  regulations  or 
RGL's,  the  guidance  provided  in  RGL's 
generally  remains  valid  after  the 
expiration  date.  The  Corps  incorporates 
most  of  the  guidance  provided  by  RGL's 
whenever  it  revises  its  permit 
regulations. 

We  are  hereby  publishing  all  current 
RGL's  beginning  with  RGL  92-1  and 
ending  with  RGL  96-2.  RGL  91-1 
expired  on  December  31. 1996,  and  RGL 
92—4  expired  on  January  21,  1997,  and 
both  have  been  removed  from  this 
publication.  We  will  continue  to 
publish  each  RGL  in  the  Notice  Section 
of  the  Federal  Register  upon  issuance 
and  in  early  1998,  we  will  again  publish 
the  complete  list  of  all  oirrent  RGL's. 

Dated:  May  28, 1997. 


For  the  Commander. 

Robert  W.  Burkhardt, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (RGL  92-1) 

RGL  92-1  Date:  13  May  1992,  Expires: 

31  December  1997 
Subject:  Federal  Agencies  Roles  and 

Responsibilities. 

1.  Purpose 

The  purpose  of  this  guidance  is  to 
clarify  the  Army  Corps  of  Engineers 
leadership  and  decision-making  role  as 
"project  manager"  for  the  evaluation  of 
permit  applications  pursuant  to  Section 
404  of  the  Clean  Water  Act  (CWA)  and 
Section  10  of  the  Rivers  and  Harbors 
Act.  This  guidance  is  also  intended  ta 
encourage  effective  and  efficient 
coordination  among  prospective 
permittees,  the  Corps,  and  the  Federal 
resource  agencies  (i.e.,  Environmental 
Protection  Agency  (EPA),  Fish  and 
Wildlife  Service  (FWS),  and  National 
Marine  Fisheries  Service  (NMFS)). 
Implementation  of  this  guidance  will 
help  to  streamline  the  permit  process  by 
minimizing  delays  and  ensuring  more 
timely  decisions,  while  providing  a 
meaningful  opportunity  for  substantive 
input  from  all  Federal  agencies. 

2.  Background 

(a)  The  Department  of  the  Army 
Regulatory  Program  must  operate  in  an 
efficient  manner  in  order  to  protect  the 
aquatic  environment  and  provide  fair, 
equitable,  and  timely  decisions  to  the 
regulated  public.  Clear  leadership  and  a 
predictable  decision-making  framework 
will  enhance  the  public  acceptance  of 
the  program  and  allow  the  program  to 
meet  the  important  objective  of 
effectively  protecting  the  Nation's 
valuable  aquatic  resources. 

(b)  On  August  9, 1991,  the  President 
announced  a  comprehensive  plan  for 
improving  the  protection  of  the  Nation's 
wetlands.  The  plan  seeks  to  balance  two 
important  objectives — the  protection, 
restoration,  and  creation  of  wetlands 
and  the  need  for  sustained  economic 
growth  and  development.  The  plan, 
which  is  designed  to  slow  and 
eventually  stop  the  net  loss  of  wetlands, 
includes  measures  that  will  improve 
and  streamline  the  current  wetlands 
regulatory  system.  This  Regulatory 
Guidance  Letter  is  issued  in  accordance 
with  the  President's  plan  for  protecting 
wetlands. 

(c)  The  intent  of  this  guidance  is  to 
express  clearly  that  the  Corps  is  the 
decision-maker  and  project  manager  for 
the  Department  of  Army's  Regulatory 
Program.  The  Corps  will  consider,  to  the 
maximum  extent  possible,  all  timely, 


project-related  comments  from  other 
Federal  agencies  when  making 
regulatory  decisions.  Furthermore,  the 
Corps  and  relevant  Federal  agencies  will 
maintain  and  improve  as  necessary  their 
working  relationships. 

(d)  The  Federal  resource  agencies 
have  reviewed  and  concurred  with  this 
guidance  and  have  agreed  to  act  in 
accordance  with  these  provisions.  While 
this  guidance  does  not  restrict  or  impair 
the  exercise  of  legal  authorities  vested 
in  the  Federal  resource  agencies  or 
States  under  the  CWA  or  other  statutes 
and  regulations  (e.g.,  EPA's  authority 
under  section  404(c),  section  404(f),  and 
CWA  geographic  jurisdiction  and  FWS/ 
NMFS  authorities  under  the  Fish  and 
Wildlife  Coordination  Act  and  the 
Endangered  Species  Act  (ESA)),  agency 
comments  on  Department  of  the  Army 
permit  applications  must  be  consistent 
with  the  provisions  contained  in  this 
regulatory  letter. 

3.  The  Corps  Project  Management/ 
Decision  Making  Role 

(a)  The  Corps  is  solely  responsible  for 
making  final  permit  decisions  pursuant 
to  section  10  and  section  404(a), 
including  final  determinations  of 
compliance  with  the  Corps  permit 
regulations,  the  Section  404(b)(1) 
Guidelines,  and  Section  7(a)(2)  of  the 
ESA.  As  such,  the  Corps  will  act  as  the 
project  manager  for  the  evaluation  of  all 
permit  applications.  The  Corps  will 
advise  potential  applicants  of  its  role  as 
the  project  manager  and  decision-maker. 
This  guidance  does  not  restrict  EPA's 
authority  to  make  determinations  of 
compliance  with  the  Guidelines  in 
carrying  out  its  responsibilities  under 
Sections  309  and  404(c)  of  the  Clean 
Water  Act. 

(b)  As  the  project  manager,  the  Corps 
is  responsible  for  requesting  and 
evaluating  information  concerning  all 
permit  applications.  The  Corps  will 
obtain  and  utilize  this  information  in  a 
manner  that  moves,  as  rapidly  as 
practical,  the  regulatory  process  towards 
a  final  permit  decision.  The  Corps  will 
not  evaluate  applications  as  a  project 
opponent  or  advocate — but  instead  will 
maintain  an  objective  evaluation,  fully 
considering  all  relevant  factors. 

(c)  The  Corps  will  fully  consider  other 
Federal  agencies'  project-related 
comments  when  determining 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
Section  404(b)(1)  Guidelines,  the  ESA. 
the  National  Historic  Preservation  Act, 
and  other  relevant  statutes,  regulations, 
and  policies.  The  Corps  will  also  fully 
consider  the  agencies'  views  when 
determining  whether  to  issue  the 
permit,  to  issue  the  permit  with 
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conditions  and/or  mitigation,  or  to  deny 
the  pennit. 

4.  The  Federal  Resource  Agencies'  Role 

(a)  It  is  recognized  that  the  Federal 
resource  agencies  have  an  important 
role  in  the  Department  of  the  Army 
Regulatory  Program  under  the  CWA, 
NEPA,  ESA,  Magnuson  Fisheries 
Conservation  and  Management  Act,  and 
other  relevant  statutes. 

(b)  When  providing  comments. 
Federal  resource  agencies  will  submit  to 
the  Corps  only  substantive,  project- 
related  information  on  the  impacts  of 
activities  being  evaluated  by  the  Corps 
and  appropriate  and  practicable 
measures  to  mitigate  adverse  impacts. 
The  comments  will  be  submitted  within 
the  time  frames  established  in 
interagency  agreements  and  regulations. 
Federal  resource  agencies  will  limit 
their  comments  to  their  respective  areas 
of  expertise  and  authority  to  avoid 
duplication  with  the  Corps  and  other 
agencies  and  to  provide  the  Corps  with 
a  sound  basis  for  making  permit 
decisions.  The  Federal  resource 
agencies  should  not  submit  comments 
that  attempt  to  interpret  the  Corps 
regulations  or  for  the  purposes  of 
section  404(a)  make  determinations 
concerning  compliance  with  the  Section 
404(bKl)  Guidelines.  Pursuant  to  its 
authority  under  Section  404(b)(1)  of  the 
CWA,  the  EPA  may  provide  comments 
to  the  Corps  identifying  its  views 
regarding  compliance  with  the 
Guidelines.  While  the  Corps  will  fully 
consider  and  utilize  agency  comments, 
the  final  decision  regarding  the  permit 
application,  including  a  determination 
of  compliance  with  the  Guidelines,  rests 
solely  with  the  Corps. 

5.  Pre-Application  Consultation 

(a)  To  provide  potential  applicants 
with  the  maximum  degree  of  relevant 
information  at  an  early  phase  of  project 
planning,  the  Corps  will  increase  its 
efforts  to  encourage  pre-application 
consultations  in  accordance  with 
regulations  at  33  CFR  325.1(b). 
Furthermore,  while  encouraging  pre- 
application  consuhation,  the  Corps  will 
emphasize  the  need  for  early 
consultation  concerning  mitigation 
requirements,  if  impacts  to  aquatic 
resources  may  occur.  The  Corps  is 
responsible  for  initiating,  coordinating, 
and  conducting  pre-application 
consultations  and  other  discussions  and 
meetings  with  applicants  regarding 
Etepartment  of  the  Army  permits.  This 
may  not  apply  in  instances  where  the 
consultation  is  associated  with  the 
review  of  a  separate  permit  or  license 
required  from  another  Federal  agency 
(e.g.,  the  Federal  Energy  Regulatory 


Commission  or  the  Nuclear  Regulatory 
Commission)  or  in  situations  where 
resource  agencies  perform  work  for 
others  outside  the  context  of  a  specific 
Department  of  the  Army  permit 
application  (e.g.,  the  Conservation 
Reserve  Program  and  technical 
assistance  to  applicants  of  Federal 
grants). 

(b)  For  those  pre-application 
'consultations  involving  activities  that 
may  result  in  impacts  to  aquatic 
resources,  the  Corps  will  provide  EPA, 
FWS,  NMFS  (as  appropriate),  and  other 
appropriate  Federal  and  State  agencies, 
a  reasonable  opportunity  to  participate 
in  the  pre-application  process.  The 
invited  agencies  will  participate  to  the 
maximum  extent  possible  in  the  pre- 
application  consultation,  since  this  is 
generally  the  best  time  to  consider 
alternatives  for  avoiding  or  reducing 
adverse  impacts.  To  the  extent  practical, 
the  Corps  and  the  Federal  resource 
agencies  will  develop  local  procedures 
(e.g.,  teleconferencing)  to  promote 
reasonable  and  effective  pre-application 
consultations  within  the  logistical 
constraints  of  all  affected  parties. 

6.  Applications  for  Individual  Permits 

(a)  The  Corps  is  responsible  for 
determining  the  need  for,  and  the 
coordination  of,  interagency  meetings, 
requests  for  information,  and  other 
interactions  between  permit  applicants 
and  the  Federal  Government.  In  this 
regard.  Federal  resource  agencies  will 
contact  the  Corps  to  discuss  and 
coordinate  any  additional  need  for 
information  from  the  appUcant.  The 
Corps  will  cooperate  with  the  Federal 
resource  agencies  to  ensure,  to  the 
extent  practical,  that  information 
necessary  for  the  agencies  to  carry  out 
their  responsibilities  is  obtained.  If  it  is 
determined  by  the  Corps  that  an 
applicant  meeting  is  necessary  for  the 
exchange  of  information  with  a  Federal 
resource  agency  and  the  Corps  chooses 
not  to  participate  in  such  a  meeting,  the 
Federal  resource  agency  will  apprise  the 
Corps,  generally  in  vkTiting,  of  that 
agency's  discussions  with  the  applicant. 
Notwithstanding  such  meetings,  the 
Corps  is  solely  responsible  for  permit 
requirements,  including  mitigation  and 
other  conditions — the  Federal  resource 
agencies  must  not  represent  their  views 
as  regulatory  requirements.  In 
circumstances  where  the  Corps  meets 
with  the  applicant  and  develops 
information  that  will  affect  the  permit 
decision,  the  Corps  will  apprise  the 
Federal  resource  agencies  of  such 
information.  

(b)  Consistent  with  33  CFR  part  325, 
the  Corps  will  ensure  that  public  notices 
contain  sufficient  information  to 


facilitate  the  limeiy  submittal  of  project- 
specific  comments  from  the  Federal 
resource  agencies.  The  resource 
agencies  comments  will  provide  specific 
information  and/or  data  related  to  the 
proposed  project  site.  The  Corps  will 
fully  consider  comments  reganding  the 
site  from  a  watershed  or  landscape 
scale,  including  an  evaluation  of 
potential  cumulative  and  secondary 
impacts. 

(c)  The  Corps  must  consider 
cumulative  impacts  in  reaching  permit 
decisions.  In  addition  to  the  Corps  own 
expertise  and  experience,  the  Corps  will 
fully  consider  comments  from  the 
Federal  resource  agencies,  which  can 
provide  valuable  information  on 
cumulative  impacts.  Interested  Federal 
agencies  are  encouraged  to  provide 
periodically  to  the  Corps  generic 
comments  and  assessments  of  impacts 
(outside  the  context  of  a  specific  permit 
application)  on  issues  within  the 
agencies'  area  of  expertise. 

7.  General  Permits 

(a)  The  Corps  is  responsible  for 
proposing  potential  general  permits, 
assessing  impacts  of  and  comments  on 
proposed  general  permits,  and  deciding 
whether  to  issue  general  permits.  The 
Corps  will  consider  proposals  for 
general  permits  from  other  sources, 
including  the  Federal  resource  agencies, 
although  the  final  decision  regarding  the 
need  to  propose  a  general  permit  rests 
with  the  Corps.  Other  interested  Federal 
agencies  should  provide  comments  to 
the  Corps  on  proposed  general  permits. 
These  Federal  agency  comments  will  be 
submitted  consistent  with  established 
agreements  and  regulations  and  will 
focus  on  the  Federal  agencies'  area(s)  of 
expertise.  The  Corps  will  fully  consider 
such  agencies'  comments  in  deciding 
whether  to  issue  general  permits, 
including  programmatic  general 
permits. 

(b)  The  Corps  is  responsible  for 
initiating  and  conducting  meetings  that 
may  be  necessary  in  developing  and 
evaluating  potential  general  permits. 
Any  discussions  with  a  State  or  local 
Government  regarding  proposed 
programmatic  general  permits  will  be 
coordinated  through  and  conducted  by 
the  Corps.  Prior  to  issuing  a 
programmatic  general  permit,  the  Corps 
will  ensure  that  the  State  or  local 
program,  by  itself  or  with  appropriate 
conditions,  will  protect  the  aquatic 
environment,  including  wetlajuis,  to  the 
level  required  by  the  section  404 
program. 

8.  This  guidance  expires  31  December 
1997  unless  sooner  revised  or  rescinded. 
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For  the  Commander. 
Arthur  E.  Williams, 
Major  General,  USA.  Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (92-3) 

RGL  92-3,  Date:  19  Aug  92.  Expires:  31 
Dec  97 

Subject:  Extension  of  Regulatory 
Guidance  Letter  (RGL)  86-10  RGL  BR- 
IO, subject:  "Special  Area 
Management  Plans  (SAMP's)"  is 
extended  until  31  December  1997 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works. 
John  P.  Elmore, 

Chief.  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

RGL  96-10 

Special  Area  Management  Plans 

(SAMP's) 
Issued  10/2/86,  Expired  12/31/88 

1.  The  1980  Amendments  to  the 
Goastal  Zone  Management  Act  deBne 
the  SAMP  process  as  "a  comprehensive 
plan  providing  for  natural  resource 
protection  and  reasonable  coastal- 
dependent  economic  growth  containing 
a  detailed  and  comprehensive  statement 
of  policies,  standards  and  criteria  to 
guide  public  and  private  uses  of  lands 
and  waters;  and  mechanisms  for  timely 
implementation  in  specific  geographic 
areas  within  the  coastal  zone."  This 
process  of  collaborative  interagency 
planning  within  a  geographic  area  of 
special  sensitivity  is  just  as  applicable 
in  non-coastal  areas. 

2.  A  good  SAMP  reduces  the 
problems  associated  with  the  traditional 
case-by-case  review.  Developmental 
interests  can  plan  with  predictability 
and  environmental  interests  are  assured 
that  individual  and  cumulative  impacts 
are  analyzed  in  the  context  of  broad 
ecosystem  needs. 

3.  Because  SAMP's  are  very  labor 
intensive,  the  following  ingredients 
should  usually  exist  before  a  district 
engineer  becomes  involved  in  a  SAMP: 

a.  The  area  should  be  environmentally 
sensitive  and  under  strong 
developmental  pressure. 

b.  There  should  be  a  sponsoring  local 
agency  to  ensure  that  the  plan  fully 
reflects  local  needs  and  interests. 

c.  Ideally  there  should  be  full  public 
involvement  in  the  planning  and 
development  process. 

d.  All  parties  must  express  a 
willingness  at  the  outset  to  conclude  the 
SAMP  process  with  a  definitive 
regulatory  product  (see  next  f>aragraph). 

4.  An  ideal  SAMP  would  conclude 
with  two  products:  (1)  Appropriate 
local/State  approvals  and  a  Corps 
general  pwrmit  (GP)  or  abbreviated 
processing  procedure  (APP)  for 


activities  in  specifically  deHned 
situations;  and  (2)  a  local/State 
restriction  and/or  an  environmental 
Protection  Agency  (EPA)  404(c) 
restriction  (preferably  both)  for 
undesirable  activities.  An  individual 
permit  review  may  be  conducted  for 
activities  that  do  not  fall  into  either 
category  above.  However,  it  should 
represent  a  small  number  of  the  total 
cases  addressed  by  the  SAMP.  We 
recognize  that  an  ideal  SAMP  is  difficult 
to  achieve,  and,  therefore,  it  is  intended 
to  represent  an  upper  limit  rather  than 
an  absolute  requirement. 

5.  Do  not  assume  that  an 
envirorunental  impact  statement  is 
automatically  required  to  develop  a 
SAMP. 

6.  EPA's  program  for  advance 
identification  of  disposal  areas  found  at 
40  CFR  230.80  can  be  integrated  into  a 
SAMP  proce^. 

7.  In  accordance  with  this  guidance, 
district  engineers  are  encouraged  to 
participate  in  development  of  SAMP's. 
However,  since  development  of  a  SAMP 
can  require  a  considerable  investment  of 
time,  resources,  and  money,  the  SAMP 
process  should  be  entered  only  if  it  is 
likely  to  result  in  a  definitive  regulatory 
product  as  defined  in  paragraph  4. 
above. 

8.  This  guidance  expires  31  December 
1988  unless  sooner  revised  or  rescinded. 

For  the  Chief  of  Engineers. 
Peter  J.  Offringa, 

Brigadier  General,  USA,  Deputy  Director  of 
Civil  Works. 

Regulatory  Guidance  Letter  (RGL  92-5) 

RGL  92-5.  Date:  29  October  1992, 

Expires:  31  December  1997 
Subject:  Alternatives  Analysis  Under 

the  Section  404(b)(1)  Guidelines  for 

Projects  Subject  to  ModiBcation 

Under  the  Clean  Air  Act. 

1.  Enclosed  for  implementation  is  a 
joint  Army  Corps  of  Engineers/ 
Environmental  Protection  Agency 
Memorandum  to  the  Field  on 
alternatives  analysis  for  existing  power 
plants  that  must  be  modiHed  to  meet 
requirements  of  the  1990  Clean  Air  Act. 
This  guidance  was  developed  jointly  by 
the  Corps  and  EPA. 

2.  This  guidance  expires  31  December 
1997  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works. 
John  P.  Elmore, 

Chief  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

EPA/Corps  Joint  Memorandum  for  the 

Field 
Subject:  Alternatives  Analysis  under  the 

Section  404(b)(1)  Guidelines  for 


Projects  Subject  to  Modification 
Undet  the  Clean  Air  Act 

1.  The  199a  Clean  Air  Act  (CAA) 
amendments  require  most  electric 
generating  plants  to  reduce  emissions  of 
sulfur  dioxide  in  phases  beginning  in 
1995  and  requiring  full  compliance  by 
2010.  The  congressional  endorsement  of 
the  industry's  ability  to  select  the  most 
effective  compliance  method  (e.g., 
sulfur  dioxide  scrubbers,  low  sulfur 
coal,  or  other  methods)  recognizes  the 
expertise  of  the  industry  in  these  cases 
and  is  a  fundamental  element  in  the 
CAA  market-based  pollution  control 
program.  Given  the  need  for  cooling 
water,  a  substantial  number  of  electric 
power  generating  plants  are  located 
adjacent,  or  in  close  proximity,  to 
waters  of  the  United  States,  including 
wetlands.  Depending  on  the  method 
chosen  by  the  plants  to  reduce 
emissions,  we  expect  that  these  facilities 
will  be  applying  for  Clean  Water  Act 
Section  404  permits  for  certain 
proposed  activities. 

2.  The  analysis  and  regulation  under 
Section  404  of  the  Clean  Water  Act  of 
activities  in  waters  of  the  United  States 
conducted  by  specific  power  plants  to 
comply  with  the  1990  Clean  Air  Act 
amendments  must  ensure  protection  of 
the  aquatic  environment  consistent  with 
the  requirements  of  the  Clean  Water 
Act.  The  review  of  applications  for  such 
projects  will  fully  consider,  consistent 
with  requirements  under  the  Section 
404(b)(1)  Guidelines,  all  practicable 
alternatives  including  non-aquatic 
alternatives,  for  proposed  discharges 
associated  with  the  method  selected  by 
the  utility  to  comply  with  the  1990 
Clean  Air  Act  amendments.  For  the 
purposes  of  the  Section  404(b)(1) 
Guidelines  analysis,  the  project  purpose 
will  be  that  pollutant  reduction  method 
selected  by  the  permit  applicant. 

3.  For  example,  a  utility  may  have 
decided  to  install  sulfur  dioxide 
scrubbers  on  an  existing  power  plant  in 
order  to  meet  the  new  1990  Clean  Air 
Act  standards.  The  proposed 
construction  of  the  scrubbers,  treatment 
ponds  and  a  barge  unloading  facility 
could  impact  wetlands.  In  this  case,  the 
Section  404  review  would  evaluate 
practicable  alternative  locations  and 
configurations  for  the  scrubbers,  ponds 
and  of  the  docking  facilities.  The 
analysis  will  also  consider  practicable 
alternatives  which  satisfy  the  project 
purpose  (i.e.,  installing  scrubbers)  but 
which  have  a  less  adverse  impact  on  the 
aquatic  environment  or  do  not  involve 
discharges  into  waters  of  the  United 
States.  However,  in  order  to  best 
effectuate  Congressional  intent  reflected 
in  the  CAA  that  electric  utilities  retain 
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flexibility  to  reduce  sulfur  dioxide 
emissions  in  the  most  cost  effective 
manner,  the  Section  404  review  should 
not  evaluate  alternative  methods  of 
complying  with  the  Clean  Air  Act 
standards  not  selected  by  the  applicant 
(e.g.,  in  this  example  use  of  low  sulfur 
coal).    I 

4.  In  evaluating  the  scope  of 
practicable  alternatives  which  satisfy 
the  project  purpose  (e.g.,  constructing 
additional  scrubber  capacity),  the 
alternatives  analysis  should  not  be 
influenced  by  the  possibility  that,  based 
on  a  conclusion  that  practicable  upland 
alternatives  are  available  to  the 
applicant,  the  project  proponent  may 
decide  to  pursue  other  options  for 
meeting  Clean  Air  Act  requirements. 
Continuing  the  above  example,  a  Corps 
determination  that  practicable  upland 
alternatives  are  available  for  scrubber 
waste  disposal  should  not  be  affected  by 
the  possibility  that  an  applicant  may 
subsequently  decide  to  select  a  different 
method  for  meeting  the  Clean  Air  Act 
standards  (e.g.,  use  of  low  sulfur  coal 
that  reduces  waste  generated  by 
scrubbers). 

5.  The  Corps  and  EPA  will  also 
recognize  the  Ught  time-frames  under 
which  the  industry  must  meet  these 
new  air  quality  standards. 

Robert  H.  Wayland. 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds. 

John  P.  Elmore, 

Chief,  Operations,  Construction  and 

Readiness  Division;  Directorate  of  Civil 

Worics. 

Regulatory  Guidance  Letter  (RGL  93-1) 

RGL  93-1.  Issued:  April  20,  1993, 
Expires:  December  31,  1998  CECW- 
OR 

Subject:  Provisional  Permits 

1.  Purpose:  The  purpose  of  this 
guidance  is  to  establish  a  process  that 
clarifies  for  applicants  when  the  U.S. 
Army  Corps  of  Engineers  has  completed 
its  evaluation  and  at  what  point  the 
applicant  should  contact  the  State 
concerning  the  status  of  the  Section  401 
Water  Quality  Certification  and/or 
Coastal  Zone  Management  (CZM) 
consistency  concurrence.  This  process 
also  allows  for  more  accurate 
measurement  of  the  total  length  of  time 
spent  by  the  Corps  in  evaluating  permit 
applications  (i.e.,  from  receipt  of  a 
complete  application  until  the  Corps 
reaches  a  permit  decision).  For 
verification  of  authorization  of  activities 
under  regional  general  permits,  the 
Corps  will  use  the  appropriate 
nationwide  permit  procedures  at  33  CFR 
330.6. 


2.  Background:  a.  A  Department  of  the 
Army  permit  involving  a  discharge  of 
dredged  or  fill  material  caimot  be  issued 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  waived. 
Also,  a  Department  of  the  Army  permit 
cannot  be  issued  for  an  activity  within 

a  State  with  a  federally-approved 
Coastal  Management  Program  when  that 
activity  that  would  occur  within,  or 
outside,  a  State's  coastal  zone  will  affect 
land  or  water  uses  or  natural  resources 
of  the  State's  coastal  zone,  until  the 
State  concurs  with  the  applicant's 
consistency  determination,  or 
concurrence  is  presumed.  In  many 
cases,  the  Corps  completes  its  review 
before  the  State  Section  401  Water 
Quality  Certification  or  CZM 
concurrence  requirements  have  been 
satisfied.  In  such  cases,  applicants  and 
the  public  are  often  confused  regarding 
who  to  deal  with  regarding  resolution  of 
any  State  issues. 

b.  The  "provisional  permit" 
procedures  described  below  will 
facilitate  a  formal  communication 
between  the  Corps  and  the  applicant  to 
clearly  indicate  that  the  applicant 
should  be  in  contact  with  the 
appropriate  State  agencies  to  satisfy  the 
State  401  Water  Quality  Certification  or 
CZM  concurrence  requirements.  In 
addition,  the  procedures  ^rill  allow  for 
a  more  accurate  measurement  of  the 
Corps  permit  evaluation  time. 

3.  Provisional  Permit  Procedures:  The 
provisional  permit  procedures  are 
optional  and  may  only  be  used  in  those 
cases  where:  (i)  The  EWstrict  Engineer 
(DE)  has  made  a  provisional  individual 
permit  decision  that  an  individual 
permit  should  be  issued,  and,  (ii)  the 
only  action(s)  preventing  the  issuance  of 
that  permit  is  that  the  State  has  not 
issued  a  required  Section  401  Water 
Quality  Certification  (or  waiver  has  not 
occurred)  or  the  State  has  not  concurred 
in  the  applicant's  CZM  consistency 
determination  (or  there  is  not  a 
presumed  concurrence).  In  such  cases, 
the  DE  may,  using  these  optional 
procedures,  send  a  provisional  permit  to 
the  applicant. 

a.  First,  the  DE  will  prepare  and  sign 
the  provisional  permit  decision 
document.  Then  the  provisional  permit 
will  be  sent  to  the  applicant  by 
transmittal  letter.  (The  sample 
transmittal  letter  at  enclosure  1  contains 
the  TTiinimiim  information  that  must  be 
provided.) 

b.  Next,  the  applicant  would  obtain 
the  Section  401  Water  Quality 
Certification  (or  waiver)  and/or  CZM 
consistency  concurrence  (or  presumed 
concurrence).  Then  the  applicant  would 
sign  the  provisional  permit  and  return  it 
to  the  DE  along  with  the  appropriate  fee 


and  the  Section  4Ul  Water  Quality 
Certification  (or  proof  of  waiver)  and/or 
the  CZM  consistency  concurrence  (or 
proof  of  presumed  concurrence). 

c.  Finally,  the  Corps  would  attach  any 
Section  401  Water  Quality  Certification 
and/or  CZM  consistency  concurrence  to 
the  provisional  permit,  then  sign  the 
provisional  permit  (which  then  becomes 
the  issued  final  permit),  and  forward  the 
permit  to  the  applicant. 

d.  This  is  the  same  basic  process  as 
the  normal  standard  permit  transmittal 
process  except  that  the  applicant  is  sent 
an  unsigned  permit  (i.e.,  a  provisional 
permit)  prior  to  obtaining  the  Section 
401  Water  Quality  Certification  (or 
waiver)  and/or  CZM  consistency 
concurrence  (or  presumed  concurrence). 
(See  enclosure  2.)  A  permit  can  not  be 
issued  (i.e.,  signed  by  the  Corps)  until 
the  Section  401  and  C2M  requirements 
are  satisfied. 

4.  Provisional  Permit:  A  provisional 
permit  is  a  standard  permit  document 
with  a  cover  sheet.  The  cover  sheet  must 
clearly  indicate  the  following:  that  a 
provisional  permit  is  enclosed,  that  the 
applicant  must  obtain  the  Section  401 
Water  Quality  Certification  or  CZM 
concurrence  from  the  State,  that  these 
docujments  must  be  sent  to  the  Corps 
along  with  the  provisional  permit 
signed  by  the  applicant,  and  that  the 
Corps  will  issue  the  permit  upon  receipt 
of  these  materials.  The  issued  permit  is 
the  provisional  permit  signed  by  the 
applic£mt  and  the  Corps.  The 
provisional  permit  must  contain  a 
statement  indicating  that  the  applicant 
is  required  to  comply  with  the  Section 
401  Water  Quality  Certification, 
including  any  conditions,  and/or  the 
CZM  consistency  concurrence, 
including  any  conditions.  At  enclosure 
3  is  a  sample  cover  sheet  for  the 
provisional  permit. 

5.  Provisional  Permit  Decision:  The 
DE  may  reach  a  final  decision  that  a 
permit  should  be  issued  provided  that 
the  State  issues  a  Section  401  Water 
Quality  Certification  and/or  a  CZM 
concurrence.  In  order  to  reach  such  a 
decision  the  DE  must  complete  the 
normal  standard  permit  evaluation 
process,  prepared  and  sign  a  decision 
document,  and  prepare  a  standard 
permit,  including  any  conditions  or 
mitigation  (i.e.,  a  provisional  permit). 
The  decision  document  must  include  a 
statement  that  the  DE  has  determined 
that  the  permit  will  be  issued  if  the 
State  issues  a  Section  401  Water  Quality 
Certification  or  waiver  and/or  a  CZM 
concurrence,  or  presumed  concunence. 
The  standard  permit  will  not  contain  a 
condition  that  requires  or  provides  for 
the  applicant  to  obtain  a  Section  401 
Water  Quality  Certification  and/or  CZM 
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concurrence.  Once  the  decision 
document  is  signed,  the  applicant  has 
the  right  to  a  DA  permit  if  the  State 
issues  a  Section  401  Water  Quality 
Certification  or  waiver  and/or  a  CZM 
concurrence,  or  if  concurrence  is 
presumed.  Once  the  decision  document 
is  signed,  the  permittee's  right  to 
proceed  can  only  be  changed  by  using 
the  modification,  suspension  and 
revocation  procedures  of  33  CFR  325.7, 
unless  the  State  denies  the  Section  401 
Water  Quality  Certification  or 
nonconcurs  with  the  applicant's  CZM 
consistency  determination. 

6.  Enforcement:  In  some  cases, 
applicants  might  proceed  with  the 
project  upon  receipt  of  the  provisional 
permit.  The  provisional  permit  is  not  a 
valid  permit.  In  such  cases,  the  Corps 
has  a  discretionary  enforcement  action 
to  consider  and  should  proceed  as  the 
DE  determines  to  be  appropriate.  This 
occurs  on  occasion  during  the  standard 
permit  transmittal  process.  Since  the 
Corps  is  not  changing  the  normal 
process  of  sending  unsigned  {wrmits  to 
the  applicant  for  signature,  there  should 
not  be  an  increase  in  the  occurrence  of 
such  unauthorized  activities. 

7.  Modification:  a.  In  most  cases  the 
Section  401  Water  Quality  Certification, 
including  conditions,  and/or  CZM 
consistency  concurrence,  including 
conditions,  will  t>e  consistent  with  the 
provisional  permit.  In  such  cases,  the 
DE  will  simply  sign  the  final  permit  and 
enclose  the  401  water  quality 
certification  and/or  CZM  consistency 
concurrence  with  the  final  permit  (i.e., 
the  signed  provisional  permit). 

b.  In  a  few  cases  such  State  approval 
may  necessitate  modifications  to  the 
Corps  preliminary  permit  decision. 
Such  modifications  will  be  processed  in 
accordance  with  33  CFR  325.7. 

(1)  When  the  modifications  are  minor 
and  the  DE  agrees  to  such  modifications, 
then  a  supplement  to  the  provisional 
decision  document  may  be  prepared,  as 
appropriate,  and  the  permit  issued  with 
such  modifications.  (This  should 
usually  be  done  by  enclosing  the  State 
401  Water  Quality  Certification  and/or 
CZM  consistency  concurrence  to  the 
permit,  but  in  a  few  cases  may  require 

a  revision  to  the  permit  document 
itself.) 

(2)  When  the  modification  results  in 
substantial  change  or  measurable 
increase  in  adverse  impacts  or  the  Corps 
does  not  initially  agree  with  the  change, 
then  the  modification  will  be  processed 
and  counted  as  a  separate  permit  action 
for  reporting  purposes.  This  may  require 
a  new  public  notice  or  additional 
coordination  with  appropriate  Federal 
and/or  state  agencies.  The  provisional 
decision  document  will  be 


supplemented  or  may  be  completely 
rewritten,  as  necessary. 

8.  Denial:  If  the  State  denies  the 
Section  401  Water  Quality  Certification 
and/or  the  State  nonconcurs  with  the 
applicant's  CZM  consistency 
determination,  then  the  Corps  permit  is 
denied  without  prejudice. 

9.  This  guidance  expires  31  December 
1998  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works. 
John  P.  Elmore, 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

3  Ends 
Sample 

Provisional  Permit 
Transmittal  Letter 
Dear: : 


We  have  completed  our  review  of  your 
permit  application  identified  as  [File  No., 
appl.  name,  etc.]  for  the  following  proposed 
work: 


near/in/at . 

Enclosed  is  a  "PROVISIONAL  PERMIT." 
The  provisional  permit  is  NOT  VALID  and 
does  not  authorize  you  to  do  your  work.  The 
provisional  permit  describes  the  work  that 
will  be  authorized,  and  the  General  and 
Special  Ck>nditiona  [if  any)  which  will  be 
placed  on  your  final  Department  of  the  Army 
(DA)  pennit,  if  the  State  of 

Water  Quality 

Certification  and/or  Coastal  Zone 
Management  (CZM)  consistency 
requirements  are  satisfied  as  described 
below.  No  work  is  to  be  performed  in  the 
waterway  or  adjacent  wetlands  until  you 
have  received  a  validated  copy  of  the  DA 
permit. 

By  Federal  law  no  DA  permit  can  be  issued 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  has  been 
waived  and/or  the  State  has  concurred  with 
a  permit  applicant's  CZM  consistency 
determination  or  conciirrence  has  been 
presumed.  As  of  this  date  the  [State  401 
certification  agency)  has  not  issued  a  Section 
401  Water  Quality  Certification  for  your 
proposed  work.  If  the  [State  401  certification 
agency]  fails  or  refuses  to  act  by  (date  401 
certification  must  be  issued]  the  Section  401 
Water  Quality  Certification  requirement  will 
be  automatically  waived.  Also,  as  of  this  date 
the  [State  CZM  agency]  has  not  concurred 
with  your  CZM  consistency  determination.  If 
the  State  does  not  act  by  [six  months  hom 
receipt  by  the  State  of  the  applicant's  CZM 
consistency  determination)  then  concurrence 
with  your  CZM  consistency  determination 
will  automatically  be  presumed. 

Conditions  of  the  State  Section  401  Water 
Quality  Certification  and/or  the  State  CZM 
concurrence  will  become  conditions  to  the 
final  DA  permit.  Should  the  State's  action  on 
the  required  certification  or  concurrence 
preclude  validation  of  the  provisional  pennit 


in  its  current  form,  a  modification  to  the 
provisional  permit  will  be  evaluated  and  you 
will  be  notified  as  appropriate.  Substantial 
changes  may  require  a  new  permit  evaluation 
process,  including  issuing  a  new  public 
notice. 

Enclosure  1 

Final  Permit  Actions 

Normal  Permit  Process 

1.  Corps  completes  permit  decision,  and  state 

401/CZM  issued/waived 

2.  Corps  sends  unsigned  permit  to  appUcant 

3.  Applicant  signs  permit  and  returns  with 

fee 

4.  Corps  signs  pennit 

Draft  Permit  Process 

1.  Corps  completes  permit  decision,  but  state 

401/CZM  not  complete 

2.  Corps  sends  draft  p)ermit  to  applicant 

3.  State  401/CZM  issued  waived 

4.  Applicant  signs  permit  and  letiuns  with 

fbe  and  401/CZM  action 

5.  Corps  reviews  401/CZM  action  and  signs 

permit 

1.  The  signed  draft  permit  with  the 
attached  401/CZM  action  is  to  be  treated  as 
the  applicant's  request  for  a  (>ermit  subject  to 
any  401/CZM  certification/concurrence 
including  any  conditions. 

2.  If  the  401/CZM  action  results  in  a 
modification  to  the  draft  permit,  then  step  4. 
would  tie  treated  as  a  request  for  such 
modification  and  if  we  agree  with  the 
modification,  then  the  permit  would  l>e 
issued  with  the  modification  and  the 
decision  document  supplemented,  as 
appropriate.  If  the  Corps  does  not  initially 
agree  with  the  modification,  or  it  involves  a 
substantial  change  or  measurable  increase  in 
adverse  impacts,  then  the  modification 
would  be  processed  as  a  separate  permit 
action  for  reporting  purposes. 

Enclosure  2 

Once  the  State  has  issued  the  required 
Section  401  Water  Quality  Certification  and/ 
or  concurred  with  your  CZM  consistency 
determination  or  the  dates  above  have  passed 
without  the  State  acting,  and  you  agree  to  the 
terms  and  conditions  of  the  provisional 
permit,  you  should  sign  and  date  both  copies 
and  rettun  them  to  us  (along  with  your 
SlOO.OO/SlO.OO  pennit  fee).  Your  DA  permit 
will  not  be  valid  until  we  have  returned  a 
copy  to  you  bearing  both  your  signature  and 
the  signature  of  the  appropriate  Corps 
official. 

If  the  State  denies  the  required  Section  401 
Water  Quality  Certification  and/or 
nonconcurs  with  your  CZM  consistency 
determination,  then  the  DA  (>ermit  is  denied 
without  prejudice.  If  you  should 
subsequently  obtain  a  Section  401  Water 
Quality  Certification  and/or  a  CZM 
consistency  determination  concurrence,  you 
should  contact  this  office  to  determine  how 
to  proceed  with  your  permit  application. 

If  you  have  any  questions  concerning  your 
Sute  Section  401  Water  Quality  Certification, 
please  contact  (State  401  certification 
contact. 

If  you  have  any  questions  concerning  your 
CZM  consistency  determination,  please 
contact  (State  CZM  contact). 
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If  you  have  any  other  questions  concerning 
your  application  for  a  DA  pennit,  please 
contact  |Ck)rps  contact]  at  (Corps  contact 
telephone  number]. 

Provisional  Permit 

Not  Valid 

Do  Not  Begin  Work 

This  Provisional  Pennit  is  Not  Valid  until: 

(1)  You  obtain: a 

Section  401  Water  Quality  Certification  (fix>m 
State  Agency). 

a  Coastal  Zone 

Consistency  determination  concurrence  from 
(State  Agency). 

(2)  You  sign  and  return  the  enclosed 
provisional  permit  with  the  State  Section  401 
Water  Quality  Certification  and/or  CZM 
concurrence  and  the  appropriate  permit  fee 
as  indicated  below: 

^ $10.00 

$100.00 

No  fee  required  ' 

(3)  The  Corps  signs  the  permit  and  returns 
it  to  you.  Your  permit  is  denied  without 
prejudice,  if  the  State  denies  your  Section 
401  Water  Quality  Certification  and/or 
nonconcurs  with  your  Coastal  Zone 
Management  consistency  determination. 

Do  Not  Begin  Work 

REGULA  TOR  Y  GUIDANCE  LETTER 
(RGL  93-2} 

RGL  93-2,  Date:  23  August  1993, 
Expires:  31  December  1998 

Subject:  Guidance  on  Flexibility  of  the 
404(b)(1)  Guidelines  and  Mitigation 
Banking. 

1.  Enclosed  are  two  guidance 
documents  signed  by  the  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works)  and  the  Environmental 
Protection  Agency.  The  first  document 
provides  guidance  on  the  flexibility  that 
the  U.S.  Army  Corps  of  Engineers 
should  be  utilizing  when  making 
determinations  of  compliance  with  the 
Section  404(b)(1)  Guidelines, 
particularly  with  regard  to  the 
alternatives  analysis.  The  second 
document  provides  guidance  on  the  use 
of  mitigation  banks  as  a  means  of 
providing  compensatory  mitigation  for 
Corps  regulatory  decisions. 

2.  Both  enclosed  guidance  documents 
should  be  implemented  immediately. 
These  guidance  docimients  constitute 
an  important  aspect  of  the  President's 
plan  for  protecting  the  Nation's 
wetlands,  "Protecting  America's 
Wetlands:  A  Fair,  Flexible  and  Effective 
Approach"  (published  on  24  August 
1993). 

3.  This  guidance  expires  31  December 
1998  unless  sooner  revised  or  rescinded. 


For  the  Director  of  Civil  Works. 
John  P.  Ebnorq. 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

2  Ends 

Memorandum  to  the  Held 

Subject:  Appropriate  level  of  analysis 
required  for  evaluating  compliance 
with  the  section  404(b)(1)  guidelines 
alternatives  requirements 

1.  Purpose:  The  purpose  of  this 
memorandum  is  to  clarify  the 
appropriate  level  of  analysis  required 
for  evaluating  compUance  with  the 
Clean  Water  Act  Section  404(b)(1) 
Guidelines'  (Guidelines)  requirements 
for  consideration  of  alternatives.  40  CFR 
230.10(a).  Specifically,  this 
memorandum  describes  the  flexibility 
afforded  by  the  Guidelines  to  make 
regulatory  decisions  based  on  the 
relative  severity  of  the  environmental 
impact  of  proposed  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States. 

2.  Background:  The  Guidelines  are  the 
substantive  environmental  standards  by 
which  all  Section  404  permit 
applications  are  evaluated.  The 
Guidelines,  which  are  binding 
regulations,  were  published  by  the 
Environmental  Protection  Agency  at  40 
CFR  Part  230  on  December  24. 1980. 
The  fundamental  precept  of  the 
Guidelines  is  that  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States,  including  wetlands,  should  not 
occur  unless  it  can  be  demonstrated  that 
such  discharges,  either  individually  or 
cumulatively,  will  not  result  in 
unacceptable  adverse  effects  on  the 
aquatic  ecosystem.  The  Guidelines 
specifically  require  that  "no  discharge 
of  dredged  or  fill  material  shall  be 
permitted  if  there  is  a  practicable 
alternative  to  the  proposed  discharge 
which  would  have  less  adverse  impact 
on  the  aquatic  ecosystem,  so  long  as  the 
alternative  does  not  have  other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  Based 
on  this  provision,  the  applicant  is 
required  in  every  case  (irrespective  of 
whether  the  discharge  site  is  a  special 
aquatic  site  or  whether  the  activity 
associated  with  the  discharge  is  water 
dependent)  to  evaluate  opportunities  for 
use  of  non-aquatic  areas  and  other 
aquatic  sites  that  would  result  in  less    . 
adverse  impact  on  the  aquatic 
ecosystem.  A  permit  cannot  be  issued, 
therefore,  in  circumstances  where  a  less 
environmentally  damaging  practicable 
alternative  for  the  proposed  discharge 
exists  (except  as  provided  for  under 
Section  404(b)(2)). 


3.  Discussion:  The  Guidelines  are,  as 
noted  above,  binding  regulations.  It  is 
important  to  recognize,  however,  that 
this  regulatory  status  does  not  limit  the 
inherent  flexibility  provided  in  the 
Guidelines  for  implementing  these 
provisions.  The  preamble  to  the 
Guidelines  is  very  clear  in  this  regard: 

Of  course,  as  the  regulation  itself  makes 
clear,  a  certain  amount  of  flexibility  is  still 
intended.  For  example,  while  the  ultimate 
conditions  of  compliance  are  "regulatory", 
the  Guidelines  allow  some  room  for 
judgment  in  determining  what  must  be  done 
to  arrive  at  a  conclusion  that  those  conditions 
have  or  have  not  been  met. 

Guidelines  Preamble,  "Regulation 
versus  Guidelines",  45  Federal  Register 
85336  (December  24,  1980). 

Notwithstanding  this  flexibility,  the 
record  must  contain  sufficient 
information  to  demonstrate  that  the 
proposed  discharge  complies  with  the 
requirements  of  Section  230.10(a)  of  the 
Guidelines.  The  amount  of  information 
needed  to  maker  such  a  determination 
and  the  level  of  scrutiny  required  by  the 
Guidelines  is  commensurate  with  the 
severity  of  the  environmental  imp>act  (as 
determined  by  the  functions  of  the 
aquatic  resource  and  the  nature  of  the 
proposed  activity)  and  the  scope/cost  of 
the  project. 

a.  Analysis  Associated  with  Minor 
Impacts: 

Tlie  Guidelines  do  not  contemplate 
that  the  same  intensity  of  analysis  will 
be  required  for  all  types  of  projects  but 
instead  envision  a  correlation  between 
the  scope  of  the  evaluation  and  the 
potential  extent  of  adverse  impacts  on 
the  aquatic  environment.  The 
introduction  to  Section  230.10(a) 
recognizes  that  the  level  of  analysis 
required  may  vary  with  the  natiire  and 
complexity  of  each  individual  case: 

Although  all  requirements  in  §  230.10  must 
be  met,  the  compliance  evaluation 
procedures  will  vary  to  reflect  the 
seriousness  of  the  potential  for  adverse 
impacts  on  the  aquatic  ecosystems  posed  by 
specific  dredged  or  fill  material  discharge 
activities. 

40  CFR  230.10 

Similarly,  Section  230.6 
("AdaptabiUty")  makes  clear  that  the 
Guidelines: 

allow  evaluation  and  documentation  for  a 
variety  of  activities,  ranging  from  those  with 
large,  complex  impacts  on  the  aquatic 
environment  to  those  for  which  the  impact  is 
likely  to  be  innocuous.  It  is  unlikely  that  the 
Guidelines  will  apply  in  their  entirety  to  any 
one  activity,  no  matter  how  complex.  It  is 
antici[>ated  that  substantial  numbers  of 
permit  applications  will  be  for  minor,  routine 
activities  that  have  little,  if  any,  potential  for 
significant  degradation  of  the  aquatic 
environment.  It  generally  is  not  intended  or 
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expected  that  extensive  testing,  evaluation  or 
analysis  will  be  needed  to  make  findings  of 
compliance  in  such  routine  cases. 

40  CFR  230.6(9)  (emphasis  added) 

Section  230.6  also  emphasizes  that 
when  making  determinations  of 
compliance  with  the  Guidelines,  users: 

must  recognize  the  different  levels  of  effort 
that  should  be  associated  with  varying 
degrees  of  impact  and  require  or  prepare 
commensurate  documentation.  The  level  of 
docunnentation  should  reflect  the 
significance  and  complexity  of  the  discharge 
activity. 

40  CFR  230.6(b)  (emphasis  added) 

Consequently,  the  Guidelines  clearly 
afford  flexibility  to  adjust  the  stringency 
of  the  aUematives  review  for  projects 
that  would  have  only  minor  impacts. 
Minor  impacts  are  associated  with 
activities  that  generally  would  have 
little  potential  to  degrade  the  aquatic 
environment  and  include  one,  and 
frequently  more,  of  the  following 
characteristics:  are  located  in  aquatic 
resources  of  limited  natural  function; 
are  small  in  size  and  cause  little  direct 
impact;  have  little  potential  for 
secondary  or  cumulative  impacts;  or 
cause  only  temporary  impacts.  It  is 
important  to  recognize,  however,  that  in 
some  circumstances  even  small  or 
temporary  fills  result  in  substantial 
impacts,  and  that  in  such  cases  a  more 
detailed  evaluation  is  necessary.  The 
Corps  Districts  and  EPA  Regions  will, 
through  the  standard  permit  evaluation 
process,  coordinate  with  the  U.S.  Fish 
and  Wildlife  Service,  National  Marine 
Fisheries  Service  and  other  appropriate 
state  and  Federal  agencies  in  evaluating 
the  likelihood  that  adverse  impacts 
would  result  from  a  p>articular  prof>osal. 
It  is  not  appropriate  to  consider 
compensatory  mitigation  in  determining 
whether  a  proposed  discharge  will 
cause  only  minor  impacts  for  purposes 
of  the  alternatives  analysis  required  by 
Section  230.10(a). 

In  reviewing  projects  that  have  the 
potential  for  only  minor  impacts  on  the 
aquatic  environment.  Corps  and  EPA 
field  offices  are  directed  to  consider,  in 
coordination  with  state  and  Federal 
resource  agencies,  the  following  factors: 

(i)  Such  projects  by  their  nature  should  not 
cause  or  contribute  to  significant  degradation 
individually  or  cumulatively.  Therefore,  it 
generally  should  not  be  necessary  to  conduct 
or  require  detailed  analyses  to  determine 
compliance  with  Section  230.10(c). 

(ii)  Although  sufficient  information  must 
be  developed  to  determine  whether  the 
proposed  activity  is  in  feet  the  least 
damaging  practicable  alternative,  the 
Guidelines  do  not  require  an  elaborate  search 
for  practicable  alternatives  if  it  is  reasonably 
anticipated  that  there  are  only  minor 
di^rences  between  the  environmental 


impacts  of  the  proposed  activity  and 
potentially  practicable  alternatives.  This 
decision  will  be  made  after  consideration  of 
resource  agency  comments  on  the  proposed 
project.  It  often  makes  sense  to  examine  first 
whether  potential  alternatives  would  result 
in  no  identifiable  or  discernible  differwnce  in 
impact  on  the  aquatic  ecosystem.  Those 
alternatives  that  do  not  may  be  eliminated 
from  the  analysis  since  Section  230.10(a)  of 
the  Guidelines  only  prohibits  discharges 
when  a  practicable  alternative  exists  which 
would  have  less  adverse  impact  on  the 
aquatic  ecosystem.  Because  evaluating 
practicability  is  generally  the  more  difficult 
aspect  of  the  alternatives  analysis,  this 
approach  should  save  time  and  effort  for  both 
the  applicant  and  the  regulatory  agencies.' 
By  initially  focusing  the  alternatives  analysis 
on  the  question  of  impacts  on  the  aquatic 
ecosystem,  it  may  be  possible  to  limit  (or  in 
some  instances  eliminate  altogether)  the 
number  of  alternatives  that  have  to  be 
evaluated  for  practicability. 

(iii)  When  it  is  determined  that  there  is  no 
identifiable  or  discernible  difference  in 
adverse  impact  on  the  environment  between 
the  applicant's  proposed  alternative  and  all 
other  practicable  alternatives,  then  the 
applicant's  alternative  is  considered  as 
satisfying  the  requirements  of  Section 
230.10(a). 

(iv)  Even  where  a  practicable  alternative 
exists  that  would  have  less  adverse  impact  on 
the  aquatic  ecosystem,  the  Guidelines  allow 
it  to  b«  rejected  if  it  would  have  "other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a)  As 
explained  in  the  preamble,  this  allows  for 
consideration  of  "evidence  of  damages  to 
other  ecosystems  in  deciding  whether  there 
is  a  'better'  alternative."  Hence,  in  applying 
the  alternatives  analysis  required  by  the 
Guidelines,  it  is  not  appropriate  to  select  an 
alternative  where  minor  impacts  on  the 
aquatic  environment  are  avoided  at  the  cost 
of  substantial  impacts  to  other  natural 
environmental  values. 

(v)  in  cases  of  negligible  or  trivial  impacts 
(e.g..  small  discharges  to  construct  individual 
driveways),  it  may  be  [x>ssible  to  conclude 
that  no  alternative  location  could  result  in 
less  adverse  impact  on  the  aquatic 
environment  within  the  meaning  of  the 
Guidelines.  In  such  cases,  it  may  not  be 
necessary  to  conduct  an  offsite  alternatives 
analysis  but  instead  require  only  any 
practicable  onsite  minimization. 

This  guidance  concerns  application  of 
the  Section  404(b)(1)  Guidelines  to 
projects  with  minor  impacts.  Projects 
which  may  cause  more  than  minor 
impacts  on  the  aquatic  environment, 
either  individually  or  cumulatively, 
should  be  subjected  to  a  proportionately 
more  detailed  level  of  analysis  to 
determine  compliance  or 
noncompliance  with  the  Guidelines. 


■  In  certain  instances,  however,  it  may  l>e  easier 
to  examine  practicability  Hrst.  Some  projects  may 
be  so  site-specific  (e.g..  erosion  control,  bridge 
replacement)  thai  no  offsite  alternative  could  be 
practicable.  In  such  cases  the  alternatives  analysis 
may  appropriately  t>e  limited  to  onsite  options  only. 


Projects  which  cause  substantial 
impacts,  in  particular,  must  be 
thoroughly  evaluated  through  the 
standard  permit  evaluation  process  to 
determine  compliance  with  all 
provisions  of  the  Guidelines. 

b.  Relationship  between  the  Scope  of 
Analysis  and  the  Scope/Cost  of  the 
Proposed  Project: 

Tne  Guidelines  provide  the  Corps  and 
EPA  with  discretion  for  determining  the 
necessary  level  of  analysis  to  support  a 
conclusion  as  to  whether  or  not  an 
alternative  is  practicable.  Practicable 
alternatives  are  those  alternatives  that 
are  "available  and  capable  of  being  done 
after  taking  into  consideration  cost, 
existing  technology,  and  logistics  in 
light  of  overall  project  purposes."  40 
CFR  230.10(a)(2).  The  preamble  to  the 
Guidelines  provides  clarification  on 
how  cost  is  to  be  considered  in  the 
determination  of  practicability. 

Our  intent  is  to  consider  those  alternatives 
which  are  reasonable  in  terms  of  the  overall 
scope/cost  of  the  proposed  project.  The  term 
economic  (for  which  the  term  "cost"  was 
substituted  in  the  final  rule)  might  be 
construed  to  include  consideration  of  the 
applicants  financial  standing,  or  investment, 
or  market  share,  a  cumbersome  inquiry 
which  is  not  necessarily  material  to  the 
objectives  of  the  Guidelines. 

Guidelines  Preamble,  "Alternatives",  45 
FR  85339  (December  24, 1980) 
(emphasis  added). 

Tnerefore,  the  level  of  analysis 
required  for  determining  which 
alternatives  are  practicable  will  vary 
depending  on  the  type  of  project 
proposed.  The  determination  of  what 
constitutes  an  unreasonable  expense 
should  generally  consider  whether  the 
projected  cost  is  substantially  greater 
than  the  costs  normally  associated  with 
the  particular  type  of  project.  Generally, 
as  the  scope/cost  of  the  project 
increases,  the  level  of  analysis  should 
also  increase.  To  the  extent  the  Corps 
obtains  information  on  the  costs 
associated  with  the  project,  such 
information  may  be  considered  when 
making  a  determination  of  what 
constitutes  an  unreasonable  expense. 

The  preamble  to  the  Guidelines  also 
states  that  "[ijf  an  alleged  alternative  is 
unreasonably  expensive  to  the 
applicant,  the  alternative  is  not 
'practicable.*"  Guidelines  Preamble. 
"Economic  Factors ',  45  FR  85343 
(December  24, 1980).  Therefore,  to  the 
extent  that  individual  homeowners  and 
small  businesses  may  typically  be 
associated  with  small  projects  with 
minor  impacts,  the  nature  of  the 
applicant  may  also  be  a  relevant 
consideration  in  determining  what 
constitutes  a  practicable  alternative.  It  is 
important  to  emphasize,  however,  that  it 
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is  not  a  particular  applicant's  financial 
standing  that  is  the  primary 
consideration  for  determining 
practicability,  but  rather  characteristics 
of  the  project  and  what  constitutes  a 
reasonable  expense  for  these  projects 
that  are  most  relevant  to  practicability 
determinations. 

4.  The  burden  of  proof  to  demonstrate 
compliance  with  the  Guidelines  rests 
with  the  applicant'  where  insufficient 
information  is  provided  to  determine 
compliance,  the  Guidelines  require  that 
no  permit  be  issued.  400  CFR 
230.12(a)(3)(iv). 

5.  A  reasonable,  common  sense 
approach  in  applying  the  requirements 
of  the  Guidelines'  alternatives  analysis 
is  fully  consistent  with  sound 
environmental  protection.  The 
Guidehnes  clearly  contemplate  that 
reasonable  discretion  should  be  applied 
based  on  the  nature  of  the  aquatic 
resource  and  potential  impacts  of  a 
proposed  activity  in  determining 
compliance  with  the  alternatives  test. 
Such  an  approach  encourages  effective. 
decisiorn'iakng  and  fosters  a  better 
understanding  and  enhanced 
oooMince  in  the  Section  404  program. 

6.  Tkis  guidance  is  consistent  with 
the  February  6, 1990  "Memorandum  of 
Agreement  Between  the  Environmental 
Protection  Agency  and  the  Department 
of  the  Army  Concerning  the 
Determination  of  Mitigation  under  the 
Clean  Water  Act  Section  404(b)(1) 
Guidelines." 

Signed  August  23. 1993. 
Robert  H.  Wayland,  III, 
Director,  Office  of  Wetlands.  Oceans,  and 
Watersheds,  U.S.  Environmental  Protection 
Agency. 

Signed  August  23. 1993. 
Michael  L  Davis, 

Office  of  the  Assistant  Secretary  oftite  Army 
(Civil  Works],  Department  of  the  Army. 

Memorandum  to  the  Field 
Subject:  Establishment  and  Use  of 

Wetland  Mitigation  Banks  in  the 

Clean  Water  Act  Section  404 

Regulatory  Program 

1.  This  memorandum  provides 
general  guidelines  for  the  establishment 
and  use  of  wetland  mitigation  banks  in 
the  Clean  Water  Act  Section  404 
regulatory  program.  This  memorandum 
serves  as  interim  guidance  pending 
completion  of  Phase  I  of  by  the  Corps 
of  Engineers'  Institute  for  Water 
Resources  study  on  wetland  mitigation 
bankir»g,2  at  which  time  this  guidance 


will  be  reviewed  and  any  appropriate 
revisions  will  be  incorporateid  into  final 
guidelines. 

2.  For  purposes  of  this  guidance, 
wetland  mitigation  banking  refers  to  the 
restoration,  creation,  enhancement,  and, 
in  exceptional  circumstances, 
preservation  of  wetlands  or  other 
aquatic  habitats  expressly  for  the 
purpose  of  providing  compensatory 
mitigation  in  advance  of  discharges  into 
wetlands  permitted  under  the  Section 
404  regulatory  program.  Wetland 
mitigation  banks  can  have  several 
advantages  over  individual  mitigation 
projects,  some  of  which  are  listed 
below: 

(a)  Compensatory  mitigation  can  be 
implemented  and  functioning  in 
advance  of  project  impacts,  thereby 
reducing  temporal  losses  of  wetland 
functions  and  uncertainty  over  whether 
the  mitigation  will  be  successful  in 
offsetting  wetland  losses. 

(b)  It  may  be  more  ecologically 
advantageous  for  maintaining  the 
integrity  of  the  aquatic  ecosystem  to 
consolidate  compensatory  mitigation  for 
impacts  to  many  smaller,  isolated  or 
fragmented  habitats  into  a  single  large 
parcel  or  contiguous  parcels. 

(c)  Development  of  a  wetland 
mitigation  bank  can  brirtg  together 
financial  resources  and  planning  and 
scientific  expertise  not  practicable  to 
many  individual  miti^tion  proposals. 
This  consolidation  of  resources  can 
increase  the  potential  for  the 
establishment  and  long-term 
management  of  successful  mitigation. 

(d)  Wetland  mitigation  banking 
proposals  may  reduce  regulatory 
uncertainty  and  provide  more  cost- 
effective  compensatory  mitigation 
opportunities. 

3.  The  Section  404(bKl)  Guidelines 
(Guidelines),  as  clarified  by  the 
"Memorandum  of  Agreement 
Concerning  the  Determination  of 
Mitigation  under  the  Section  404(b)(1) 
Guidelines"  (Mitigation  MOA)  signed 
February  6, 1990,  by  the  Environmental 
Protection  Agency  and  the  Dejjartment 
of  the  Army,  establish  a  mitigation 
sequence  that  is  used  in  the  evaluation 
of  individual  i>ermit  applications. 
Under  this  sequence,  all  appropriate 
and  practicable  steps  must  be 
undertaken  by  the  applicant  to  first 
avoid  and  then  minimize  adverse 
impacts  to  the  aquatic  ecosystem. 
Remaining  unavoidable  impacts  must 
then  be  offset  through  compensatory 
mitigation  to  the  extent  appropriate  and 


'The  Corps  of  Engineers  Institute  for  Water 
Resources,  under  the  authority  of  Section  307(d)  of 
the  Water  Resources  Development  Act  of  1990.  is 
undertaking  a  comprehensive  two-year  review  and 
evaluation  of  wetland  mitigation  banJung  to  assist 


in  the  development  of  a  national  policy  on  this 
issue.  The  interim  summary  report  documenting  the 
results  of  the  Tirst  phase  of  the  study  is  schedaleid 
b>r  completion  in  the  fall  of  1993. 


practicable.  Requirements  for 
compensatory  mitigation  may  be 
satisfied  through  the  use  of  wetland 
mitigation  banks,  so  long  as  their  use  is 
consistent  with  standard  practices  for 
evaluating  compensatory  mitigation 
proposals  outlined  in  the  Mitigation 
MOA.  It  is  important  to  emphasize  that, 
given  the  mitigation  sequence 
requirements  described  above,  pwrmit 
applicants  should  not  anticipate  that  the 
establishment  of,  or  {participation  in.  a 
wetland  mitigation  bank  will  ultimately 
lead  to  a  determination  of  compliance 
with  the  Section  404(b)(1)  Guidelines 
without  adequate  denwnstration  that 
impacts  associated  with  the  proposed 
discharge  have  been  avoided  and 
minimized  to  the  extent  practicable. 

4.  The  agencies'  preference  for  on-site, 
in-kind  compensatory  mitigation  does 
not  preclude  the  use  of  wetland 
mitigation  banks  where  it  has  been 
determined  by  the  Coqjs.  or  other 
appropriate  permitting  agency,  in 
coordination  with  the  Federal  resource 
agencies  throu^  the  standard  permit 
evaluation  process,  that  the  use  of  a 
particular  mitigatioB  bank  as 
compensation  for  prapoeed  wetland 
impacts  would  be  appropriate  for 
offsetting  impacts  to  the  aquatic 
ecosystem.  In  making  such  a 
determination,  careful  consideration 
must  be  given  to  wetland  functions, 
landscape  position,  and  affiected  species 
populations  at  both  the  impact  and 
mitigation  bank  sites.  In  addition, 
compensation  for  wetland  impacts 
should  occur,  where  appropriate  and 
practicable,  within  the  same  watershed 
as  the  impact  site.  Where  a  mitigation 
bank  is  being  developed  in  conjimction 
with  a  wetland  resource  planning 
initiative  (e.g..  Special  Area 
Management  Plan,  State  Wetland 
Conservation  Plan)  to  satisfy  particular 
wetland  restoration  objectives,  and 
permitting  agency  will  determine,  in 
coordination  with  the  Federal  resource 
agencies,  whether  use  of  the  bank 
should  be  considered  an  appropriate 
form  of  compensatory  mitigation  for 
impacts  occurring  within  the  same 
watershed. 

5.  Wetland  mitigation  banks  should 
generally  be  in  place  and  functional 
before  credits  may  be  used  to  offset 
permitted  wetland  losses.  However,  it 
may  be  appropriate  to  allow  incremental 
distribution  of  credits  corresponding  to 
the  appropriate  stage  of  successful 
estabUshment  of  wetland  functions. 
Moreover,  variable  mitigation  ratios 
(credit  acreage  to  impacted  wetland 
acreage)  may  be  used  in  such 
circumstances  to  reflect  the  wetland 
functions  attained  at  a  bank  site  at  a 
particular  point  in  time.  For  example. 
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higher  ratios  would  be  requireu  wnen  a 
bank  is  not  yet  fully  functional  at  the 
time  credits  are  to  be  withdrawn. 

6.  Establishment  of  each  mitigation 
bank  should  be  accompanied  by  the 
development  of  a  formal  written 
agreement  (e.g.,  memorandum  of 
agreement)  among  the  Corps,  EPA,  other 
relevant  resource  agencies,  and  those 
parties  who  will  own,  develop,  operate 
or  otherwise  pwrticipate  in  the  bank. 
The  purpose  of  the  agreement  is  to 
establish  clear  guidelines  for 
establishment  and  use  of  the  mitigation 
bank.  A  wetlands  mitigation  bank  may 
also  be  established  through  issuance  of 
a  Section  404  permit  where  establishing 
the  proposed  bank  involves  a  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States.  The  banking 
agreement  or,  where  applicable,  special 
conditions  of  the  permit  establishing  the 
bank  should  address  the  following 
considerations,  where  appropriate: 

(a)  Location  of  the  mitigation  bank 
fb)  Goals  and  objectives  for  the  mitigation 
bank  project: 

(c)  Identification  of  ttank  sponsors  and 

participants; 

(d)  Development  and  maintenance  plan; 

(e)  Evaluation  methodology  acceptable  to  all 

signatories  to  establish  bank  credits  and 
assess  bank  success  in  meeting  the 
project  goals  and  objectives; 

(f)  Specific  accounting  procedures  for 

tracking  crediting  and  debiting; 
{g)  Geographic  area  of  applicability; 
(h)  Monitoring  requirements  and 

responsibilities; 
(i)  Remedial  action  resptonsibilities  including 

funding;  and 
(j)  Provisions  for  protecting  the  mitigation 

bank  in  perp)etuity. 

Agency  participation  in  a  wetlands 
mitigation  banking  agreement  may  not, 
in  any  way,  restrict  or  limit  the 
authorities  and  responsibilities  of  the 
agencies. 

7.  An  appropriate  methodology, 
acceptable  to  all  signatories,  should  be 
identiBed  and  used  to  evaluate  the 
success  of  wetland  restoration  and 
creation  efforts  within  the  mitigation 
bank  and  to  identify  the  appropriate 
stage  of  development  for  issuing 
mitigation  credits.  A  full  range  of 
wetland  functions  should  be  assessed. 
Functional  evaluations  of  the  mitigation 
bank  should  generally  be  conducted  by 
a  multi-disciplinary  team  representing 
involved  resource  and  regulatory 
agencies  and  other  appropriate  parties. 
The  same  methodology  should  be  used 
to  determine  the  functions  and  values  of 
both  credits  and  debits.  As  an 
alternative,  credits  and  debits  can  be 
based  on  acres  of  various  types  of 
wetlands  (e.g..  National  Wetland 
Inventory  classes).  Final  determinations 
regarding  debits  and  credits  will  be 


made  by  tne  L.orps,  ur  other  appropriate 
permitting  agency,  in  consultation  with 
Federal  resource  agencies. 

8.  Permit  appUcants  may  draw  upon 
the  available  credits  of  a  third  party 
mitigation  bank  (i.e.,  a  bank  developed 
and  operated  by  an  entity  other  than  the 
permit  apphcant).  The  Section  404 
permit,  however,  must  state  explicitly 
that  the  permittee  remains  responsible 
for  ensuring  that  the  mitigation 
requirements  are  satisfied. 

9.  To  ensure  legal  enforceability  of  the 
mitigation  conditions,  use  of  mitigation 
bank  credits  must  be  conditioned  in  the 
Section  404  permit  by  referencing  the 
banking  agreement  or  Section  404 
permit  establishing  the  bank;  however, 
such  a  provision  should  not  limit  the 
responsibility  of  the  Section  404 
permittee  for  satisfying  all  legal 
requirements  of  the  permit. 

Signed  August  23, 1993. 
Robert  H.  Wayland.  III. 
Director.  Office  of  Wetlands,  Oceans,  and 
Watersheds,  U.S.  Environmental  Protection 
Agency. 

Signed  August  23, 1993. 
Michael  L.  Davis, 

Office  of  the  Assistant  Secretary  of  the  Army 
(Civil  Works),  Department  of  the  Army. 

Regulatory  Guidance  Letter  (RGL  93-3) 

RGL  93-3.  Issued:  September  13. 1993, 

Expires:  not  applicable 
Subject:  Rescission  of  Regulatory 

Guidance  Letters  (RGL)  90-5,  90-7. 

and  90-8 

1.  On  25  August  1993  the  final 
"Excavation  Rule"  was  published  in  the 
Federal  Register  (58  FR  45008)  and 
becomes  effective  on  24  September 
1993.  This  regulation  modifies  the 
definition  of  "Discharge  of  Dredged 
Material"  to  address  landclearing 
activities  (see  33  CFR  323.2(d)); 
modifies  the  definitions  of  "Fill 
Material"  and  "Discharge  of  Fill 
Material"  to  address  the  placement  of 
pilings  (see  33  CFR  323.2  (e)  and  (f)  and 
323.3(c));  and  modifies  the  definition  of 
"waters  of  the  United  States"  to  address 
prior  converted  cropland  (see  33  CFR 
328.(a)(8)). 

2.  Therefore,  RGL  90-5.  Subject: 
"Landclearing  Activities  Subject  to 
Section  404  Jurisdiction";  RGL  90-7, 
Subject:  "Clarification  of  the  Phrase 
'Normal  Circumstances'  as  it  pertains  to 
Cropped  Wetlands";  and  RGL  90-8. 
Subject:  "Applicability  of  Section  404  to 
Pilings";  are  hereby  rescinded  effective 
24  September  1993.  Furthermore, 
although  RGL  90-5.  Subject: 
"Landclearing  Activities  Subject  to 
Section  404  Jurisdiction"  expired  on  31 
December  1992  it  should  continue  to  be 
applied  until  24  September  1993. 


3.  In  addition.  RGL's  90-5.  90-7.  and 
90-8  as  of  24  September  1993  will  no 
longer  be  used  for  guidance  since  the 
guidance  contained  in  those  RGL's  has 
been  superseded  by  the  regulation. 

For  the  Director  of  Civil  Works. 
)ohn  P.  Elmore, 

Chief  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (RGL  94-1) 
Issued:  23  May  1994,  Expires:  31 

December  1999 
Subject:  Expiration  of  Geographic 

Jurisdictional  Determinations. 

1.  Regulatory  Guidance  Letter  (RGL) 
90-6.  Subject:  "Expiration  Dates  for 
Wetlands  Jurisdictional  Delineations"  is 
extended  until  31  December  1999. 
subject  to  the  following  revisions. 

2.  This  guidance  should  be  apphed  to 
all  jurisdictional  determinations  for  all 
waters  of  the  United  States  made 
pursuant  to  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899,  Section  404  of  the 
Clean  Water  Act.  and  Section  103  of  the 
Marine  Protection  Research  and 
Sanctuaries  Act  of  1972. 

3.  To  be  consistent  with  paragraph 
rV.A.  of  the  6  January  1994.  interagency 
Memorandum  of  Agreement  Concerning 
the  Delineation  of  Wetlands  for 
Purposes  of  Section  404  of  the  Clean 
Water  Act  and  Subtitle  B  of  the  Food 
Security  Act.  all  U.S.  Army  Corps  of 
Engineers  geographic  jurisdictional 
determinations  shall  be  in  writing  and 
normally  remain  valid  for  a  period  of 
five  years.  The  Corps  letter  (see 
paragraph  4.(d)  of  RGL  9Q-6)  should 
include  a  statement  that  the 
jurisdictional  determination  is  valid  for 
a  period  of  five  years  from  the  date  of 
the  letter  unless  new  information 
warrants  revision  of  the  determination 
before  the  expiration  date. 

4.  For  wetland  jurisdictional 
delineations  the  "effective  date  of  this 
RGL"  referred  to  in  paragraphs  4  and  5 
of  RGL  90-6  was  and  remains  14  August 
1990.  For  jiuisdictional  determinations, 
other  than  wetlands  jurisdictional 
delineations,  the  "elective  date  of  this 
RGL"  referred  to  in  paragraphs  4  and  5 
of  RGL  90-6  will  be  the  date  of  this 
RGL. 

5.  Previous  Corps  written 
jurisdictional  determinations,  including 
wetland  jurisdictional  delineations, 
with  a  validity  period  of  three  years 
remain  valid  for  the  stated  period  of 
three  years.  The  district  engineer  is  not 
required  to  issue  new  letters  to  extend 
such  period  from  three  years  to  a  total 
of  five  years.  However,  if  requested  to 
do  so,  the  district  engineer  will 
normally  extend  the  three  year  period  to 
a  total  of  five  years  unless  new 
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information  warrants  a  new 
jurisdictional  determination. 

6.  Districts  are  not  required  to  issue  a 
public  notice  on  this  guidance  but  may 
do  so  at  their  discretion. 

7.  This  guidance  expires  on  31 
December  1999  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Qvil  Works. 
John  P.  Elmore, 

Chief,  Operations,  Constniction  and 
Beadiness  Division  Directorate  of  Civil  Works. 

Regulatory  Guidance  Letter  (RGL  94-2) 

Issued:  17  AUGUST  1994,  Expires:  31 

DEC  1999 
Subject:  Superfund  Projects 

1.  Regulatory  Guidance  Letter  (RGL) 
85-07,  subject:  "Superfund  Projects"  is 
hereby  reissued  (copy  enclosed). 

2.  Tnis  RGL  was  previously  extended 
by  RGL  89-2.  Although  the  extension 
expired,  RGL  85-07  has  continued  to  be 
U.S.  Army  Corps  of  Engineers  policy. 

3.  This  guidance  expires  31  December 
1999  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works. 
John  P.  Elmore. 

Chief,  Operations,  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Worics. 

End 

Regulatory  Guidance  Letter  (RGL  85-7) 

Issued:  5  July  1985,  Expires  DEC  1987 
Subject:  Superfund  Projects 

1.  Recently,  the  Chief  Counsel,  Mr. 
Lester  Edelman,  responded  to  a  letter 
from  Mr.  William  N.  Hedeman,  Jr., 
Director,  OfRce  of  Emergency  and 
Remedial  Response,  Environmental 
Protection  Agency  (EPA)  which  dealt 
with  the  need  for  Department  of  Army 
authorizations  for  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  actions. 
This  letter  simimarizes  Mr.  Edelman's 
opinion  and  provides  operating 
guidance  for  field  interaction  with  the 
EPA. 

2.  The  EPA's  basic  position  is  that 
Congress  did  not  intend  for  CERCLA 
response  actions  to  be  subject  to  other 
environmental  laws.  Rather,  as  a  matter 
of  sound  practice.  CERCLA  response 
actions  generally  should  meet  the 
standards  established  by  those  laws. 
Consequently,  it  is  the  EPA's  position 
that  neither  it  nor  the  states,  in  pursuing 
response  actions  at  the  location  of  the 
release  or  threatened  release  under  the 
authority  of  CERCLA,  are  required  to 
obtain  permits  under  Section  404  of  the 
Clean  Water  Act  or  Section  10  of  the 
Rivers  and  Harbors  Act  for  those 
actions. 

3.  Mr.  Edelman  stated  in  part  that  he 
has  some  reservations  about  the  position 


that  the  EPA  has  taken.  Nevertheless,  he 
recognizes  that  the  EPA  has  the  primary 
authority  for  the  interpretation  and 
application  of  CERCLA,  and  therefore 
would  defer  to  the  EPA's  reading  of  its 
own  statutory  authorities,  at  least  for  the 
time  being. 

4.  In  li^t  of  this  legal  opinion,  FOAs 
should  not  require  applications  for  the 
EPA  or  state  response  actions  at  the 
location  of  the  release  or  threatened 
release  in  pursued  under  the  authority 
of  CERCLA.  Any  permit  applications  in 
process  should  be  terminated. 

5.  Both  the  EPA  and  OCE  believe  that 
the  FOAs  expertise  in  assessing  the 
public  interest  factors  for  dredging  and 
filling  operations  can  contribute  to  the 
overall  quality  of  the  CERCLA  response 
action.  The  Director  of  Civil  Works  will 
be  establishing  a  group  from  his  staff  to 
work  with  the  EPA  staff  to  develop  a 
framework  for  integrating  the  Corps 
Section  10,  Section  404  and,  if 
appropriate.  Section  103  concerns  into 
the  EPA's  substantive  Superfund 
reviews. 

6.  Until  s{>eciRc  guidance  is  provided 
from  OCE,  FOAs  should  provide 
technical  support  to  the  EPA  regions 
and/or  the  states  on  mattera  within  their 
field  of  expertise. 

For  the  Chief  of  Engineers. 
CE.  Edgar  UI 

Regulatory  Guidance  Letter  (RGL  95-1) 

Issued:  31  March  1995,  Expires:  31 

December  2000 
Subject:  Guidance  on  Individual  Permit 

Flexibility  for  Small  Landowners 

1.  Enclosed  is  a  memorandimi  for  the 
field  signed  by  the  Acting  Assistant 
Secretary  of  the  Army  (Civil  Worits)  and 
the  Environmental  Protection  Agency 
dated  6  March  1995.  This  memorandum 
provides  guidance  on  flexibility  that  the 
U.S.  Army  Corps  of  Engineers  should 
apply  when  making  determinations  of 
compliance  with  the  Section  404(b)(1) 
Guidelines  with  regard  to  the 
alternatives  analysis. 

2.  This  memorandum  should  be 
implemented  immediately.  It  constitutes 
an  important  aspect  of  the  President's 
Plan  for  protecting  the  Nation's 
wetlands,  "Protecting  America's 
Wetlands:  A  Fair,  Flexible,  and  Effective 
Approach"  (published  on  24  August 
1993). 

3.  This  guidance  expires  on  31 
December  2000  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Qvil  Works. 
Daniel  R.  Bums, 

Chief  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 
Encl 


United  Staies  tjivuonmental  Protection 
Agency 

Office  of  Water 

Washington,  DC  20460 

United  States  Department  of  the  Army 

Office  of  the  Assistant  Secretary 

Washington,  DC  20310-0103 

Memorandum  for  the  Field,  March  6, 

1995 
Subject:  Individual  Permit  Flexibility 
for  Small  Landowners 
In  order  to  clearly  affirm  the 
flexibility  affcNtled  to  small  landowners 
under  Section  404  of  the  Clean  Water 
Act,  this  policy  clarifies  that  for 
discharges  of  dredged  or  fill  material 
affecting  up  to  two  acres  of  non-tidal 
wetlands  for  the  construction  or 
expansion  of  a  home  or  farm  building, 
or  expansion  of  a  small  business,  it  is 
presumed  that  alternatives  located  on 
property  not  currently  owned  by  the 
applicant  are  not  practicable  under  the 
Section  404(b)(1)  Guidelines. 
Specifically,  for  those  activities 
involving  discharges  of  dredged  or  fill 
material  affecting  up  to  two  acres  into 
jurisdictional  wetlands  for: 

(1)  The  construction  or  expansion  of 
a  single  family  home  and  attendant 
features,  such  as  a  driveway,  garage, 
storage  shed,  or  septic  field; 

(2)  The  construction  or  expansion  of 
a  bam  or  other  farm  building;  or 

(3)  The  expansion  of  a  small  business 
facility;  which  are  not  otherwise 
covered  by  a  general  permit,  it  is 
presumed  that  alternatives  located  on 
property  not  currently  owned  by  the 
applicant  are  not  practicable  under  the 
Section  404(b)(1)  Guidelines.  The 
Guidelines'  requirements  to 
appropriately  and  practicably  minimize 
and  compensate  for  any  adverse 
environmental  impacts  of  such  activities 
remain. 

Discussion 

The  Clean  Water  Act  Section  404 
regulatory  program  provides  that  the 
Army  Corps  of  Engineers  evaluate 
permit  applications  for  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  U.S..  including  wetlands,  in 
accordance  with  regulatory 
requirements  of  the  Section  404(b)(1) 
Guidelines  (Guidelines).  The  Guidelines 
are  substantive  environmental  criteria 
used  in  evaluating  discharges  of 
dredged  or  fill  material. 

The  Section  404(b)(1)  Guidelines 
establish  a  mitigation  sequence  that 
provides  a  sound  framework  to  ensure 
that  the  environmental  impacts  of 
permitted  actions  are  acceptable.  Under 
this  framework,  there  is  a  three-step 
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sequence  for  mitigating  potential 
adverse  impacts  to  the  aquatic 
environment  associated  with  a  proposed 
discharge — first  avoidance,  then 
minimization,  and  lastly  compensation 
for  unavoidable  impacts  to  aquatic 
resources. 

The  Guideline's  mitigation  sequence 
is  designed  to  establish  a  consistent 
approach  to  be  used  in  ensuring  that  all 
practicable  measures  have  been  taken  to 
reduce  potential  adverse  impacts 
associated  with  proposed  projects  in 
wetlands  and  other  aquatic  systems.  The 
Guidelines  define  the  term 
"practicable"  as  "available  and  capable 
of  being  done  [by  the  appUcantj  after 
taking  into  consideration  cost,  existing 
technology,  and  logistics  in  light  of 
overall  project  purposes"  (40  CFR 
230. 3(q)).  The  first  step  in  the  sequence 
requires  the  evaluation  of  potential 
alternative  sites  under  §  230.10(a)  of  the 
Guidelines,  to  locate  the  proposed 
project  so  that  aquatic  impacts  are 
avoided  to  the  extent  practicable. 

This  policy  statement  clarifies  that, 
for  the  purposes  of  the  alternatives 
analysis,  it  is  presumed  that  practicable 
alternatives  are  limited  to  property 
owned  by  the  permit  applicant  in 
circumstances  involving  certain  small 
projects  affecting  less  than  two  acres  of 
non-tidal  wetlands.  This  presumption  is 
consistent  with  the  practicabiHty 
considerations  required  under  the 
Guidelines  and  reflects  the  nature  of  the 
projects  to  which  the  presumption 
applies — specifically,  the  construction 
or  expansion  of  a  single  family  home 
and  attendant  features,  the  construction 
or  expcmsion  of  a  bam  or  other  farm 
building,  or  the  expansion  of  a  business. 
For  such  small  projects  that  would 
solely  expand  an  existing  structure,  the 
basic  project  purpose  is  so  tied  to  the 
existing  structures  owned  by  the 
applicant,  that  it  would  be  highly 
unusual  that  the  project  could  be 
practicably  located  on  other  sites  not 
owned  by  the  applicant.  In  these  cases, 
such  as  construction  of  driveways, 
garages,  or  storage  sheds,  or  with  home 
and  bam  additions,  proximity  to  the 
existing  stmcture  is  typically  a 
fundamental  aspect  of  the  project 
purpose. 

In  the  evaluation  of  potential 
practicable  alternatives,  the  guidelines 
do  not  exclude  the  consideration  of  sites 
that,  while  not  currently  owned  by  the 
permit  applicant,  could  reasonably  be 
obtained  to  satisfy  the  project  purpose. 
However,  it  is  the  experience  of  the 
Army  Corps  of  Engineers  and  EPA  that 
areas  not  currently  owned  by  the 
applicant  have,  in  the  great  majority  of 
circumstances,  not  been  determined  to 
be  practicable  alternatives  in  cases 


involving  the  small  landowner  activities 
described  above.  Cost,  availability,  and 
logistical  and  capability  considerations 
inherent  in  the  determination  of 
practicability  under  the  guidelines  have 
been  the  basis  for  this  conclusion  by  the 
agencies. 

The  agencies  recognize  that  the 
presumption  characterized  in  this 
pohcy  statement  may  be  rebutted  in 
certain  circumstances.  For  example,  a 
more  thorough  review  of  practicable 
alternatives  would  be  warranted  for 
individual  sites  comprising  a 
subdivision  of  homes,  if  following 
issuance  of  this  policy  statement,  a  real 
estate  developer  subdivided  a  large, 
contiguous  wetlands  parcel  into 
numerous  parcels.  In  addition,  the 
presumption  is  applicable  to  the 
expansion  of  existing  small  business 
facilities.  Small  businesses  are  typically 
confined  to  only  one  location  and  with 
economic  and  logistical  limitations  that 
generally  preclude  the  availability  of 
practicable  alternative  locations  to  meet 
their  expansion  needs.  Conversely, 
larger  businesses  with  multiple 
locations  and  greater  resources  are 
expected  to  consider  opportunities  to 
practicably  avoid  adverse  aquatic 
impacts  by  evaluating  off-site 
alternatives. 

Finally ,it  is  important  to  note  that  this 
presumption  of  practicable  alternatives 
is  intended  to  apply  to  the  individual 
permit  process.  Alternatives  £ire  not 
evaluated  for  activities  covered  by 
general  permits.  Many  activities  related 
to  the  construction  or  expansion  of  a 
home,  farm,  or  business,  are  already 
covered  by  a  general  permit.  In  addition, 
in  conjunction  with  the  issuance  of  this 
policy  statement,  a  nationwide  general 
permit  authorizing  discharges  related  to 
single  family  residential  development  is 
being  proposed  and  will  be  available  for 
public  comment. 

If  you  have  any  questions  regarding 
this  memorandum,  please  contact 
Gregory  Peck  of  EPA's  Wetlands 
Division  at  (202)  260-8794  or  Michael 
Davis  of  the  Corps  of  Engineer's 
Regulatory  Branch  at  (202)  272-0199. 

Robert  Perciasepe. 

Assistant  Administrator  for  Water,  U.S. 

Environmental  Protection  Agency. 

John  Zirschky, 

Acting  Assistant  Secretary  of  the  Army  (Civil 

Works). 

Regulatory  Guidance  Letter  (RGL  9&-1) 

Issued:  5  November  1996,  EXPIRES:  31 

December  2001 
Subject:  Use  of  Nationwide  Permit 

Number  23  for  U.S.  Coast  Guard 

Categorical  Exclusions 


1 .  We  have  concurred  with  the 
categorical  exclusions  (CE)  (enclosure) 
submitted  by  the  United  States  Coast 
Guard  (Coast  Guard)  pursuant  to  the 
subject  nationwide  permit  number  23  at 
33  CFR  Part  330,  including  a 
notification  requirement  for  CE  numbers 
(6)  and  (8).  The  U.S.  Army  Corps  of 
Engineers  published  the  Coast  Guard 
CEs  in  61  FR  18573,  April  26. 1996.  for 
comment  regarding  the  applicability  of 
nationwide  permit  number  23  for  those 
activities  requiring  Department  of  the 
Army  authorization.  This  Regulatory 
Guidance  Letter  supersedes  the  Coast 
Guard  CEs  previously  approved  under 
nationwide  permit  number  23  in 
accordance  with  Regulatory  Guidance 
Letter  83-5,  dated  18  April  1983. 

2.  The  Corps  has  conditioned  the 
nationwide  permit  to  require 
notification  to  the  appropriate  Corps 
office  prior  to  beginning  work  under 
Coast  Guard  CE  number  (6)  to  address 
potential  impacts  to  wetlands 
(notification  is  only  required  to  the 
Corps  for  projects  where  wetland 
impacts  are  proposed)  and  number  (8)  to 
address  potential  impacts/encroachment 
on  Federal  navigation  projects.  The 
District  Engineer  will  review  the 
notification  and  will  either  verify 
whether  the  activity  meets  the  terms 
and  conditions  of  nationwide  permit  23. 
will  require  evaluation  under  standard 
permit  procedures,  or  that  additional 
conditioning  of  the  activity  is  necessary 
to  ensure  that  no  unacceptable  adverse 
effects  will  result  to  wetlands  for 
projects  under  CE  number  (6)  or  to  a 
Federal  navigation  project  under  CE 
number  (8).  Authorization  of  the  Coast 
Guard  CEs  does  not  restrict  the  Division 
or  District  Engineers'  authorities  to 
exercise  discretionary  authority,  or  the 
Corps  modification,  suspension  or 
revocation  procedures.  Development  of 
local  procedures  to  streamline 
coordination  is  encouraged  where  a 
Corps  division  or  district  further 
conditions  the  nationwide  permit  to 
require  a  notification  for  additional 
activities. 

3.  It  should  be  noted  that  the  Coast 
Guard  provided  a  complete  listing  of 
CEs,  including  many  that  do  not  require 
Department  of  the  Army  authorization. 
However,  to  reduce  confusion  when 
referencing  the  CE  number,  we  have 
included  all  Coast  Guard  CEs  in  the 
enclosure. 

4.  This  guidance  expires  31  December 
2001  unless  sooner  revised  or  rescinded. 


UMI 


Wr. 
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For  the  Director  of  Civil  Works. 
Daniel  R.  Bums, 

Chief,  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Enclos\ire 

U.S.  Coast  Guard  Categorical  Exclusion 
List 

The  following  is  a  consolidated  list 
prepared  from  the  U.S.  Coast  Guard 
Federal  Register  notices  (59  FR  38654, 
July  29. 1994.  60  FR  46317,  September 
6, 1995.  60  FR  32197,  June  20,  1995,  and 
61  FR  13563.  March  27, 1996).  The  hst 
does  not  include  the  procedures  the 
U.S.  Coast  Guard  must  follow  to 
determine  whether  certain  activities 
qualify  for  a  categorical  exclusion. 
Notification  to  the  U.S.  Army  Corps  of 
Engineers  is  required  prior  to  initiation 
of  work  for  activities  conducted  under 
numbere  (6)  (notification  is  only 
required  to  the  Corps  £or  projects  when 
wetland  impacts  are  proposed)  and 
number  (8). 

(1)  Routine  personnel,  fiscal,  and 
administrative  activities,  actions, 
procedures,  and  policies  which  clearly 
do  not  have  any  environmental  impacts, 
such  as  military  and  civilian  personnel 
recruiting,  processing,  paying,  and  . 
record  keeping. 

(2)  Routme  procurement  activities 
and  actions  for  goods  and  services, 
including  office  supplies,  equipment, 
mobile  assets,  and  utility  services  for 
routine  administration,  operations,  and 
maintenance. 

(3)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  are 
required,  applicable  permits  are 
secured,  and  disposal  will  be  at  an 
existing  approved  disposal  site. 

(4)  Routine  repair,  renovation,  and 
maintenance  actions  on  aircraft  and 
vessels. 

(5)  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds  and 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use,  or  an  impact  on  a  historically 
significant  element  or  settings. 

(6)  Minor  renovations  and  additions 
to  buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  chance  in  functional 
use,  a  historically  significant  element,  or 
historically  significant  setting.  (When 
wetland  impacts  are  proposed, 
notification  is  required  to  the 
appropriate  office  of  U.S.  Army  Corps  of 
Engineers  prior  to  initiation  of  work) 

(7)  Routine  repair  and  maintenance  to 
waterfront  facilities,  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables. 

(8)  Minor  renovations  and  additions 
to  waterfront  facilities,  including 


mooring  piles,  fixed  floating  piers, 
existing  piers,  and  unburied  power 
cables,  which  do  not  require  special, 
site-specific  regulatory  f>ermits. 
(Notification  is  required  to  the 
appropriate  office  of  U.S.  Army  Corps  of 
Engineers  prior  to  initiation  of  work) 

(9)  Routine  grounds  maintenance  and 
activities  at  units  and  facilities. 
Examples  include  localized  pest 
management  actions  and  actions  to 
maintain  improved  grounds  (such  as 
landscaping,  lawn  care  and  minor 
erosion  control  measures)  that  are 
conducted  in  accordance  wnth 
applicable  Federal,  State  and  local 
directives. 

(10)  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor 
electrocution  prevention  devices, 
fencing  to  restrict  wildlife  movement  on 
to  airfields,  and  fencing  and  grating  to 
prevent  accidental  entry  to  hazardous 
areas. 

(11)  New  construction  on  heavily 
developed  portions  of  Coast  Guard 
property,  when  construction,  use,  and 
operation  will  comply  with  regulatory 
reouirements  and  constraints. 

(12)  Decisions  to  decommission 
equipment  or  temporarily  discontinue 
use  of  facilities  or  equipment.  This  does 
not  preclude  the  need  to  review 
decommissioning  under  section  106  of 
the  National  Historic  Preservation  Act. 

(13)  Demolition  or  disposal  actions 
that  involve  buildings  or  structures 
when  conducted  in  accordance  with 
regulations  applying  to  removal  of 
asbestos,  PCB's,  and  other  hazardous 
materials,  or  disposal  actions  mandated 
by  Congress.  In  addition,  if  the  building 
or  structure  is  listed,  or  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places,  then  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act  is  required. 

(14)  Outleasing  of  historic'lighthouse 
properties  as  outlined  in  the 
Programmatic  Memorandum  of 
Agreement  between  the  Coast  Guard , 
Advisory  Council  on  Historic 
Preservation,  and  the  National 
Conference  of  State  Historic 
Preservation  Officers. 

(15)  Transfer  of  real  property  from  the 
Coast  Guard  to  the  General  Services 
Administration,  Department  of  the 
Interior,  and  other  Federal  departments 
and  agencies,  or  as  mandated  by 
Congress;  and  the  granting  of  leases, 
permits,  and  easements  where  there  is 
no  substantial  change  in  use  of  the 
property. 

(16)  Renewals  and  minor  amendments 
of  existing  real  estate  licenses  or  grants 
for  use  of  government-owned  real 
property  where  prior  environmental 
review  has  determined  that  no 


significant  environmental  effects  would 
occur. 

(17)  New  grants  or  renewal  of  existing 
grants  of  license,  easements,  or  similar 
arrangements  for  the  use  of  existing 
rights-of-way  or  incidental  easements 
complementing  the  use  of  existing 
rights-of-way  for  use  by  vehicles;  for 
such  existing  rights-of-way  as  electrical, 
telephone,  and  other  transmission  and 
communications  lines;  water, 
wastewater,  stormwater,  and  irrigation 
pipelines,  pumping  stations,  and 
irrigation  facilities;  and  for  similar 
utility  and  transportation  uses. 

(18)  Defense  preparedness  training 
and  exercises  conducted  on  other  than 
Coast  Guard  property,  where  the  legal 
agency  or  department  is  not  Coast  Guard 
or  Department  of  Transportation  and  the 
lead  agency  or  department  has 
completed  its  NEPA  analysis  and 
documentation  requirements. 

(19)  Defense  preparedness  training 
and  exercise  conducted  on  Coast  Giurd 
property  that  do  not  involve 
undeveloi>ed  property  or  increase  noise 
levels  over  adjacent  property  and  that 
involve  a  limited  number  of  persoimel, 
such  as  exercises  involving  primarily 
electric  simulation  or  command  post 
personnel. 

(20)  Simulated  exercises,  including 
tactical  and  logistical  exercises  that 
involve  small  numbers  of  personnel. 

(21)  Training  of  an  administrative  or 
classroom  nature. 

(22)  Operations  to  carry  out  maritime 
safety,  maritime  law  enforcement, 
search  and  rescue,  domestic  ice 
breaking,  and  oil  or  hazardous 
substance  removal  programs. 

(23)  Actions  performed  as  a  part  of 
Coast  Guard  operations  and  the  Aids  to 
Navigation  Program  to  carry  out 
statutory  authority  in  the  area  of 
establishment  of  floating  and  minor 
fixed  aids  to  navigation,  except 
electronic  sound  signals. 

(24)  Routine  movement  of  personnel 
and  equipment,  and  the  routine 
movement,  handling,  and  distribution  of 
nonhazardous  materials  and  wastes  in 
accordance  with  applicable  regulations. 

(25)  Coast  Guard  participation  in 
disaster  relief  efforts  under  the  guidance 
or  leadership  of  another  Federal  agency 
that  has  taken  responsibility  for  NEPA 
compliance. 

(26)  Data  gathering,  information 
gathering,  and  studies  that  involve  no 
physical  change  to  the  environment. 
Examples  include  topographic  surveys, 
bird  counts,  wetland  mapping,  and 
other  inventories. 

(27)  Natural  and  cultural  resource 
management  and  research  activities  that 
are  in  accordance  with  interagency 
agreements  and  which  are  designed  to 
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improve  or  upgrade  the  Coast  Guard's 
ability  to  manage  those  resources. 

(28l  Contracts  for  activities  conducted 
at  established  laboratories  and  fecilities, 
to  include  contractor-operated 
laboratories  and  facilities,  on  Coast 
Guard-owned  property  where  all 
airborne  emissions,  waterbome 
effluents,  external  radiation  levels, 
outdoor  noise,  and  solid  and  bulk  waste 
disposal  practices  are  in  compliance 
with  existing  applicable  Federal,  State, 
and  local  laws  and  regulations. 

(29)  Approval  of  recreational 
activities  (such  as  a  Coast  Guard  unit 
picnic)  which  do  not  involve  significant 
physical  alteration  of  the  environment, 
increase  disturbance  by  humans  of 
sensitive  natural  habitats,  or  disturbance 
of  historic  properties,  and  which  do  not 
occur  in,  or  adjacent  to,  areas  inhabited 
by  threatened  or  endangered  species. 

(30)  Review  of  documents,  such  as 
studies,  reports,  and  analyses,  prepared 
for  legislative  proposals  that  did  not 
originate  in  DOT  and  that  relate  to 
matters  that  are  not  the  primary 
responsibility  of  the  Coast  Guard. 

(31)  Planning  and  technical  studies 
which  do  not  contain  recommendations 
for  authorization  or  funding  for  future 
construction,  but  may  recommend 
further  study.  This  includes  engineering 
efforts  or  environmental  studies 
undertaken  to  define  the  elements  of  a 
proposal  or  alternatives  sufficiently  so 
that  the  environmental  effects  may  be 
assessed  and  does  not  exclude 
consideration  of  environmental  matters 
in  the  studies. 

(32)  Bridge  Administration  Program 
actions  which  can  be  described  as  one 
of  the  following: 

(a)  Modification  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location.  Excluded  are 
bridges  with  historic  significance  or 
bridges  providing  access  to 
undeveloped  barrier  islands  and 
beaches.  (Approach  fills  regulated  by 
the  U.S.  Army  Corps  or  Engineers  under 
Section  404  of  the  Clean  Water  Act  will 
require  a  separate  individual  or  general 
permit.) 

(b)  Construction  of  pipeline  bridges 
for  transporting  potable  water. 

(c)  Construction  of  pedestrian, 
bicycle,  or  equestrian  bridges  and 
stream  gauging  cableways  used  to 
transport  people. 

(d)  Temporary  replacement  of  a  bridge 
immediately  after  a  natural  disaster  or  a 
catastrophic  failure  for  reasons  of  public 
safety,  health,  or  welfare. 

(e)  Promulgation  of  operating 
regulations  or  procedures  for 
drawbridges. 

(f)  Identification  of  advance  approval 
waterways  under  33  CFR  115.70, 


(g)  Any  Bridge  Program  action  which 
is  classified  as  a  CE  by  another 
Department  of  Transportation  agency 
acting  as  lead  agency  for  such  action. 

(33)  Preparation  of  guidance 
documents  that  implement,  without 
substantive  change,  the  applicable 
Commandant  Instruction  or  other 
Federal  agency  regulations,  procedures, 
manuals,  and  other  guidance 
documents. 

(34)  Promulgation  of  the  following 
regulations: 

(a)  Regulations  which  are  editorial  or 
procedural,  such  as  those  updating 
addresses  or  establishing  application 
procedures. 

(b)  Regulations  concerning  internal 
agency  functions  or  organization  or 
personnel  administration,  such  as 
funding,  establishing  Captain  of  the  Port 
boundaries,  or  delegating  authority. 

(c)  Regulations  concerning  the 
training,  qualifying,  licensing,  and 
disciplining  of  maritime  personnel. 

(d)  Regulations  concerning  manning, 
documentation,  admeasurement, 
inspection,  and  equipping  of  vessels. 

(e)  Regulations  concerning  equipment 
approval  emd  carriage  reauirements. 

(f)  Regulations  establisning, 
disestablishing,  or  changing  the  size  of 
Special  Anchorage  Areas  or  anchorage 
grounds. 

(g)  Regulations  establishing, 
disestablishing,  or  changing  Regulated 
Navigation  Areas  and  security  or  safety 
zones. 

(h)  Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade;  provided  that,  if  a  permit  is 
required,  the  environmental  analysis 
conducted  for  the  permit  included  an 
analysis  of  the  impact  of  the  regulations. 

(i)  Regulations  in  aid  of  navigation, 
such  as  those  concerning  rules  of  the 
road,  Intemafional  Regulations  for  the 
Prevention  of  Collisions  at  Sea 
(COLREGS),  bridge-to-bridge 
communication,  vessel  traffic  services, 
and  marking,  of  navigation  systems. 

(35)  Approvals  of  regatta  and  marine 
parade  event  permits  for  the  following 
events: 

(a)  Events  that  are  not  located  in, 
proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  Government.  For 
example,  environmentally  sensitive 
areas  may  include  such  areas  as  critical 
habitats  or  migration  routes  for 
endangered  or  threatened  species  or 
important  fish  or  shellfish  nursery  areas. 

(o)  Events  that  are  located  in, 
proximate  to.  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  Government  and 


for  which  the  Coast  Guard  determines, 
based  on  consultation  with  the 
Government  agency,  that  the  event  will 
not  significantly  affect  the 
environmentally  sensitive  area. 

Regulatory  Guidance  Letter  (RGL  96-2) 

Issued  12  December  1997,  Expires  31 
December  2001 

Subject:  Applicability  of  Exemptions 
under  Section  404(f)  to  "Deep- 
Ripping"  Activities  in  Wetlands 

1.  Enclosed  is  a  memorandum  to  the 
field  jointly  signed  by  the  U.S. 
Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers.  The 
memorandum  provides  guidance 
clarifying  when  "deep-ripping" 
activities  within  wetlands  require 
Department  of  Army  authorization. 

2.  This  guidance  expires  31  December 
2001,  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works. 
Daniel  R.  Bums, 

Chief.  Operations,  Construction,  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Enclosure 

Depwptment  of  the  Army 

U.S.  Army  Corps  of  Engineers 

United  States  Envirtftimental  Protection 
Agency 

Memorandum  to  the  Field,  12  Dec  1996 
Subject:  Applicability  of  Exemptions 
under  Section  404(f)  to  "Deep- 
Ripping"  Activities  in  Wetlands 
Purpose:  The  purpose  of  this 
memorandum  is  to  clarify  the 
applicability  of  exemptions  provided 
under  Section  404(f)  of  the  Clean 
Water  Act  (CWA)  to  discharges 
associated  with  "deep-ripping"  and 
related  activities  in  wetlands.* 

Background 

1.  Section  404(f)(1)  of  the  CWA 
exempts  from  the  permit  requirement 
certain  discharges  associated  with 
normal  farming,  forestry,  and  ranching 
practices  in  waters  of  the  United  States, 
including  wetlands.  Discharges  into 
waters  subject  to  the  Act  associated  with 
farming,  forestry,  and  ranching  practices 
identified  under  Section  404(0(1)  do  not 
require  a  permit  except  as  provided 
under  Section  404(f)(2). 

2.  Section  404(f)(1)  does  not  provide 
a  total,  automatic  exemption  for  all 
activities  related  to  agricultural, 
silvicultural,  or  ranching  practices. 


'  As  this  guidance  addresses  primary  agricultural- 
related  activities,  characterizations  of  such  practices 
have  been  developed  in  consultation  with  experts 
at  the  U.S.  Department  of  Agriculture  (USDA). 
Natural  Resources  Conservation  Service. 


UMI 


Ff.r?, 


•al  R«';;iv!r;        Vol.  62,  No.  110  /  Monday,  June  9.  1997  /  Notice^ 


31505 


Rather,  Section  404(f)(1)  exempts  only 
those  activities  specihcally  identified  in 
paragraphs  (A)  through  (F),  and  "other 
activities  of  essentially  the  same 
character  as  named"  [44  FR  34264].  For 
example,  Section  404(f)(1)(A)  lists 
dischaiges  of  dredged  or  fill  material 
from  "normal  farming,  silvicultural  and 
ranching  activities,  such  as  plowing, 
seeding,  cultivating,  minor  drainage, 
harvesting  for  the  production  of  food, 
fiber,  and  forest  products,  or  upland  soil 
and  water  conservation  practices." 

3.  Section  404(f)(1)(A)  is  limited  to 
activities  that  are  part  ojf  an  "established 
(i.e.,  ongoing)  fanning,  silviculttire,  or 
randhing  operation."  This  "established" 
requirement  is  intended  to  reconcile  the 
dual  intent  reflected  in  the  legislative 
history  that  although  Section  404 
should  not  unnecessarily  restrict 
£armiiig,  forestry,  or  ranching  from 
continuing  at  a  particular  site,  discharge 
activities  which  could  destroy  wetlands 
or  other  waters  should  be  subject  to 
regulation. 

4.  EPA  and  Corps  regulations  [40  CFR 
230  and  33  CFR  320]  and  preamble 
define  in  some  detail  the  specific 
"normal"  activities  listed  in  Section 
404(f)(1)(A).  Three  points  may  be  useful 
in  the  current  context: 

a.  As  explained  in  the  preamble  to  the  1979 
proposed  regulations,  the  words  "such  as" 
have  been  consistently  interpreted  as 
restricting  the  section  "to  the  activities 
named  in  the  statute  and  other  activities  of 
essentially  the  same  character  as  named, 
"and"  'preclude  the  extension  of  the 
exemption  *   *   *  to  activities  that  are  unlike 
those  named.  "  (44  FR  34264). 

b.  Plowing  is  specifically  defined  in  the 
regulations  not  to  include  the  redistribution 
of  sur&ce  material  in  a  manner  which 
converts  wetlands  areas  to  uplands  [See  40 
CFR  233.35(a)(l)((iii)(D)l. 

c.  Discharges  associated  with  activities  that 
establish  an  agricultural  operation  in 
wetlands  where  previously  ranching  had 
been  conducted,  represents  a  "change  in  use" 
within  the  meaning  of  Section  404(f)(2). 
Similarly,  discharges  that  establish  forestry 
practices  in  wetlands  historically  subject  to 
agriculture  also  represent  a  change  in  use  of 
the  site  [See  40  CFR  233.35(c)j. 

5.  The  statute  includes  a  provision  at 
Section  404(f)(2)  that  "recaptures"  or 
reestablishes  the  permit  requirement  for 
those  otherwise  exempt  discharges 
which: 

a.  Convert  an  area  of  the  waters  of  the 

U.S.  to  a  new  use,  and 

b.  Impair  the  flow  or  circulation  of 

waters  of  the  U.S.  or  reduce  the 

reach  of  waters  of  the  U.S. 
Conversion  of  an  area  of  waters  of  the 
U.S.  to  uplands  triggers  both  provisions 
(a)  and  (b)  above.  Thus,  at  a  minimum, 
any  otherwise  exempt  discharge  that 
results  in  the  conversion  of  waters  of  the 


U.S.  to  upland  is  recaptured  under 
Section  404(f)(2)  and  requires  a  permit. 
It  should  be  noted  that  in  order  to 
trigger  the  recapture  provisions  of 
Section  404(f)(2),  the  discharges 
themselves  need  not  be  the  sole  cause 
of  the  destruction  of  the  wetland  or 
other  change  in  use  or  sole  cause  of  the 
reduction  or  impairment  of  reach,  flow, 
or  circulation  of  waters  of  the  U.S. 
Rather,  the  discharges  need  only  be 
"incidental  to"  or  "part  of  an  activity 
which  is  intended  to  or  will  foreseeably 
bring  about  that  result.  Thus,  in 
applying  Section  404(f)(2),  one  must 
consider  discharges  in  context,  rather 
than  isolation. 

Issue: 

1 .  Questions  have  been  raised 
involving  "deep-ripping"  and  related 
activities  in  wetlands  and  whether 
discharges  associated  with  these  actions 
fall  within  the  exemptions  at  Section 
404(f)(1)(A).  In  addition,  the  issue  has 
been  raised  whether,  if  such  activities 
fall  within  the  exemption,  they  would 
be  recaptured  under  Section  404(f)(2). 

2.  "Deep-ripping"  is  defined  as  the 
mechanical  manipulation  of  the  soil  to 
break  up  or  pierce  highly  compacted, 
impermeable  or  slowly  permeable 
subsurface  soil  layers,  or  other  similar 
kinds  of  restrictive  soil  layers.  These 
practices  are  typically  used  to  break  up 
these  subsoil  layers  {e.g.,  impermeable 
soil  layer,  hardpan)  as  part  of  the  initial 
preparation  of  the  soil  to  establish  an 
agricultural  or  silvicultural  operation. 
Deep-ripping  and  related  activities  are 
also  used  in  established  farming 
operations  to  break  up  highly 
compacted  soil.  Although  deep-ripping 
and  related  activities  may  be  required 
more  than  once,  the  activity  is  typically 
not  an  aimual  practice.  Deep-ripping 
and  related  activities  are  undertaken  to 
improve  site  drainage  and  faciUtate 
deep  root  growth,  and  often  occur  to 
depths  greater  than  16  inches  and,  in 
some  cases,  exceeding  4  feet  below  the 
surface.  As  such,  it  requires  the  use  of 
heavy  equipment,  including  bulldozers, 
equipped  with  ripper-blades,  shanks,  or 
chisels  often  several  feet  in  length. 
Deep-ripping  and  related  activities 
involve  extending  the  blades  to 
appropriate  depths  and  dragging  them 
through  the  soil  to  break  up  the 
restrictive  layer. 

3.  Conversely,  plowing  is  defined  in 
EPA  and  Corps  regulations  [40  CFR  part 
230  and  33  CFR  part  320]  as  "all  forms 
of  primary  tillage  *   •   •  used  *  *   *  for 
the  breaking  up,  cutting,  turning  over,  or 
stirring  of  soil  to  prepare  it  for  the 
planting  of  crops"  [40  CFR  232.3(d)(4)l. 
As  a  general  matter,  normal  plowing 
activities  involve  the  annual  or  at  least 


regular,  preparation  of  soil  prior  to 
seeding  or  other  planting  activities. 
According  to  USDA,  plowing  generally 
involves  the  use  of  a  blade,  chisel  or 
series  of  blades,  chisels,  or  discs, 
usually  8-10  inches  in  length,  pulled 
behind  farm  vehicle  to  prepare  the  soil 
for  the  planting  of  aimual  crops  or  to 
support  an  ongoing  farming  practice. 
Plowing  is  commonly  used  to  break  up 
the  surface  of  the  soil  to  maintain  soil 
tilth  and  to  facilitate  infiltration 
throughout  the  upper  root  zone. 

Discussion 

1.  Plowing  in  wetlands  is  exempt 
from  regulation  consistent  with  the 
following  circiunstances: 

a.  it  is  conducted  as  part  of  an  ongoing, 

established  agricultural, 
silvicultural  or  ranching  operation; 
and 

b.  the  activity  is  consistent  with  the 

definition  of  plovdng  in  EPA  and 
Corps  regulations  [40  CFR  230  and 
33  CFR  320);  and 

c.  the  plowing  is  not  incidental  to  an 

activity  that  results  in  the 
immediate  or  gradual  conversion  of 
wetlands  to  non-waters. 

2.  Deep-ripping  and  related  activities 
are  distinguishable  from  plowing  and 
similar  practices  (e.g.,  discing 
harrowing)  with  regard  to  the  purposes 
and  circumstances  under  which  it  is 
conducted,  the  nature  of  the  equipment 
that  is  used,  and  its  effect,  including  in 
particular  the  impacts  to  the  hydrology 
of  the  site. 

a.  Deep-ripping  and  related  activities 
are  commonly  conducted  to  depths 
exceeding  16  inches,  and  as  deep  as  6- 
8  feet  below  the  soil  surface  to  break 
restrictive  soil  layers  and  improve  water 
drainage  at  sites  that  have  not  supported 
deeper  rooting  crops.  Plowing  depths, 
according  to  USDA,  rarely  exceed  one 
foot  into  the  soil  and  not  deeper  than  16 
inches  without  the  use  of  special 
equipment  involving  special 
circumstances.  As  such,  deep-ripping 
and  related  activities  typically  involve 
the  use  of  specialized  equipment, 
including  heavy  mechanized  equipment 
and  bulldozers,  equipped  with 
elongated  ripping  blades  shanks,  or 
chisels  often  several  feet  in  length. 
Moreover,  while  plowing  is  generally 
associated  with  ongoing  operations, 
deep-ripping  and  related  activities  are 
typically  conducted  to  prepare  a  site  for 
establishing  crops  not  previously 
planted  at  the  site.  Although  deep- 
ripping  may  have  to  be  redone  at  regular 
intervals  in  some  circumstances  to 
maintain  proper  soil  drainage,  the 
activity  is  typically  not  an  annual  or 
routine  practice. 
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b.  Frequently,  deep-ripping  and 
related  activities  are  conducted  as  a 
preliminary  step  for  converting  a 
"natural"  system  or  for  preparing 
rangeland  for  a  new  use  such  as  fanning 
or  silviculture.  In  those  instances,  deep 
ripping  and  related  activities  are  often 
required  to  break  up  naturally-occurring 
impermeable  or  slowly  permeable 
subsurface  soil  layers  to  facilitate  proper 
root  growth.  For  example,  for  certain 
depressions  wetlands  types  such  as 
vernal  pools,  the  silica-cemented 
hardpan  (durapan)  or  other  restrictive 
layer  traps  precipitation  and  seasonal 
nmoff  creating  ponding  and  saturation 
conditions  at  the  soil"  surface.  The 
presence  of  these  impermeable  or 
slowly  permeable  subsoil  layers  is 
essential  to  support  the  hydrology  of  the 
system.  Once  these  layers  are  disturbed 
by  activities  such  as  deep-ripping,  the 
hydrology  of  the  system  is  disturbed 
and  the  wetland  is  often  destroyed. 

c.  In  contrast,  there  are  other 
circumstances  where  activities  such  as 
deep-ripping  and  related  activities  are  a 
standard  practice  of  an  established  on- 
going fanning  operation.  For  example, 
in  parts  of  the  Southeast,  where  there 
are  deep  soils  having  a  high  clay 
content,  mechanized  farming  practices 
can  lead  to  the  compaction  of  the  soil 
below  the  oil  surface,  it  may  be 
necessary  to  break  up,  on  a  regular 
although  not  annual  basis,  these 
restrictive  layers  in  order  to  allow  for 
normal  root  development  and 
infiltration.  Such  activities  may  require 
special  equipment  and  can  sometimes 


occur  to  depths  greater  than  16  inches. 
However,  because  of  particular  physical 
conditions,  including  the  presence  of  a 
water  table  at  or  near  the  surface  for  part 
of  the  growing  season,  the  activity 
typically  does  not  have  the  effect  of 
impairing  the  hydrology  of  the  system 
or  otherwise  altering  the  wetland 
characteristics  of  the  site. 

Conclusion 

1.  When  deep-ripping  and  related 
activities  are  undertaken  as  part  of  an 
established,  ongoing  agricultural 
silvicultural  or  ranching  operation,  to 
break  up  compacted  soil  layers  and 
where  the  hydrology  of  the  site  will  not 
be  altered  such  that  it  would  result  in 
conversion  of  waters  of  the  U.S.  to 
upland,  such  activities  are  exempt 
under  Section  404(f)(1)(A). 

2.  Deep-ripping  and  related  activities 
in  wetlands  are  not  exempt,  when  such 
practices  are  conducted  in  association 
with  efforts  to  establish  for  the  first  time 
(or  when  a  previously  established 
operation  was  abandoned)  an 
agricultxiral,  silvicultural  or  ranching 
operation.  In  addition,  deep-ripping  and 
related  activities  are  not  exempt  in 
circumstances  where  such  practices 
would  trigger  the  "recapture"  provision 
of  SecUon  404(f)(2): 

(a)  Deep-ripping  to  establish  a  forming 
operation  at  a  site  where  a  ranching  or 
forestry  operation  was  in  place  is  a  change 
in  use  of  such  a  site.  Deep-ripping  and 
related  activities  that  also  have  the  effect  of 
altering  or  removing  the  wetland  hydrology 
of  the  site  would  trigger  Section  404(f)(2)  and 
such  ripping  would  require  a  permit. 


(b)  Deep-ripping  a  site  that  Has  me  effect 
of  converting  wetlands  to  non-waters  would 
also  trigger  Section  404(f)(2)  and  such 
ripping  would  require  a  permit. 

3.  It  is  the  agencies'  experience  that 
certain  wetland  types  are  particularly 
vulnerable  to  hydrological  alteration  as 
a  result  of  deep-ripping  and  related 
activities.  Depressional  wetland  systems 
such  as  prairie  potholes,  vernal  pools 
and  playas  whose  hydrology  is  critically 
dependent  upon  the  presence  of  an 
impermeable  or  slowly  permeable 
subsoil  layer  are  particularly  sensitive  to 
disturbance  or  alteration  of  this  subsoil 
layer.  Based  upon  this  experience,  the 
agencies  have  concluded  that,  as  a 
general  matter,  deep-ripping  and  similar 
practices,  consistent  with  the 
descriptions  above,  conducted  in  prairie 
potholes,  vernal  pools,  playas  and 
similar  depressions  wetlands  destroy 
the  hydrological  integrity  of  these 
wetlands.  In  these  circumstances,  deep- 
ripping  in  prairie  potholes,  vernal  pools, 
and  playas  is  recaptured  under  Section 
404(f)(2)  and  requires  a  permit  under 
the  Clean  Water  Act. 
Robert  H.  Wayland  ffl. 
Director,  Office  of  Wetlands,  Oceans  and 
Watersheds,  Environmental  Protection 
Agency. 

Daniel  R.  Bums, 

Cheif,  Operations,  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works,  U.S.  Army  Corps  of  Engineers. 
(FR  Doc.  97-15001  Filed  6-6-97;  8:45  am] 
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CFR  CntCKUST 


This  checklist,  prepared  by  the  Office  o(  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  In  the  order  of  CFR  titles,  stock 

numtjers,  prices,  and  revision  dates. 

An  astensk  {")  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offk». 

A  "•"  pret  ed^-s  '!acr  .?-  r ,  ,nai  is  now  available  on-line  through 

theGoverrr  e-'  Prrr  rq  otfice's  GPO  >4ccess  service  at  http:// 

www.accebs  gpc  gov  -aracfr.  For  Information  about  GPO  Access 

CalM-888-:i9J  6-i9E    •>,     '';?*). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 

domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THto  1 1  Stock  Number  Price 

•1,  2  (2  Reserved) (869-032-0000 1-«) $5.00 


Revlston  Date 
Feb.  1,  1997 


•3  (1996  Comptotion 
and  Ports  100  and 

101)  ...Ai.„ 

•4  II 


(869-032-00002-^) 20.00 

(869-032-00003-4) 7.W 


5  Parts: 

•  1-699  ...„ (869-032-0004-2)  . 

•700-1199  (869-032-00005-1) 

•  1200-End,  6(6 

ReservecO (869-032-00006-9) 

7  Parts: 

•0-26  (869-032-«0007-7) 

•27-52  (869-032-00008-5) 

•53-209 (869-032-00009-3) 

•210-299 (869-032-00010-7) 

•300-399 (869-032-00011-5) 

•40O-699 (869-032-00012-3) 

•700-899  (869-032-00013-1) 

•900-999 (869-032-00014-0) 

•  1000-1199  (869-032-00015-8)  , 

•  1200-1499  (869-032-00016-6) 

•  1500-1899  (869^)32-00017-4). 

•  1900-1939  (869-032-00018-2)  . 

•  1940-1949  (869-032-00019-1)  , 

•  195Q-1999  (869-032-0002(M)  . 

•2000-Endi..„ (869-032-00021-2)  . 
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Jan.  1,  1997 
Jan.  1,  1997 
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30.00 
22.00 
44.00 
22.00 
28.00 

31. ra 

40.00 
45.00 
33.00 
53.00 
19.00 
40.00 
42.00 
20.00 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 


•8  ; (869-032-00022-1) 30.00       Jan.  1.  1997 

9  Parts: 

•  1-199 (869-032-00023-9)  .. 

•200-€nd (869-032-00024-7)  .. 


39.00 
33.00 


10  Parts: 

•O-50  

•51-199  .. 
•200^99 
500-£nd  .. 


•11 


....4^, 


.  (869-032-00025-5) 39.W 

.(869-032-00026-3) 31.00 

.  (869-O32-00027-1) 30.00 

.  (869-032-0002M)) 42.00 

(869-032-00029-8) 20.00        Jan.  1,  1997 


Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 


12  Parts: 

•  1-199  ... 

•200-219 

•220-299 

•30(M99 

•500-599. 

•600-End. 

•13  . — ii™ (869-032-O0036-1) 23.00        Jan.  1,  1997 


.  (869-032-0003O-1) 16.00  Jan.  1,  1997 

(869-032-00031-0) 20.00  Jan.  1,  1997 

.(869-032-00032-8) 34.M  Jan.  1,  1997 

.(869-032-00033-6) 27.00  Jan.  1,  1997 

(869-032-00034-4) 24.00  Jan.  1,  1997 

(869-032-00035-2) 40.M  Jan.  1,  1997 


Stock  Number 


TMe 
14 

•1-59  (869-032-00037-9) 

•60-139 (869-032-00038-7) 

140-199 (869-032-O0039-5) 

•200-1 199  (869-032-00040-9) 

•1200-End (869-032-00041-7) 

15  Parts: 

0-299  (869-032-00042-5) 

300-799 (869-032-00043-3) 

•800-End (869-032-00044-1) 

16  Parts: 

•0-999  (86W)32-00045-0) 

•1000-€nd (869-032-00046-8) 

17  Parts: 

1-199  (869-028-00052-5) 

200-239 (869-028-00053-3) 

240-€nd (869-028-00054-1) 

18  Parts: 

1-149  (869-O28-00O55-0) 

150-279 (869-028-00056-8) 

280-399 (869-028-00057-6) 

••400-End  (869-032-00052-2) 


Price       Revteion  Oat* 


44.00 
38.00 
16.00 
30.00 
21.00 

21.00 
32.00 
22.00 

30.00 
34.00 

21.00 
25.00 
31O0 

17.00 
12.00 
13.00 
14.00 


19  Parts: 

•  1-140  (869-032-00053- 1) 33.00 

•  141-199 (869-032-00054-9)  ......  30.00 

••200-End  (869-032-00055-7) 16.00 

20  Parts: 

1-399  (869-028-00062-2)  .. 

••400-499 (869-032-00057-3)  .. 

•500-£nd (869-028-00064-9)  .. 


21  Parts: 

•1-99  _ (869-028-00065-7) 

•  100-169 (869-028-O0066-5) 

••170-199 (869-032-00061-1) 

•200-299  „ (869-028-00068-1) 

•30G-499  (869-028-00069-0) 

•500-599  (869-028-00070-3) 

•600-799  (869-028-00071-1) 

•800-1299  (86W)28-00072^)) 

•  1300-End „....  (869-028-00073-8) 

22  Parts: 

1-299  (869-028-00074-6) 

300-End  (869-028-00075-4)  . 


20.00 
46.00 
32.00 

16.00 
22.00 

28.ra 

7.00 
50.00 
28.00 

8.50 
30.00 
14.00 

36.00 
24.00 


25  (869-028-00084-3) 


XSJO 
14.00 
13.00 
18.00 
13.00 
21.00 
14.00 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 
Jan.  1. 

Jan.  1, 
Jan.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  I, 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  I. 
Apr.  1, 
Apr.  1, 
Apr   I. 

Apr.  I, 
Apr  1, 


23  (869-028-00076-2) 2]J00        Apr.  I, 

24  Parts: 

0-199  (869-028-00077-1)  .. 

200-219 (869-028-00078-9)  .. 

220-499 (869-028-00079-7)  .. 

500-699 (869-032-00073-5)  .. 

700-899 (869-028-00081-9)  .. 

900-1699  (869-028-00082-7)  .. 

1700-€nd (869-028-00083-5)  .. 


May  1. 

May  1, 
May  1, 
Apr.  I, 
May  I, 
May  1, 
May  1, 


32.00       May  1, 


26  Parts: 

§§1.0-1-1.60  (869-032-00077-8) 21.00  Apr 

§§  1.61-1.169 (869-028-00086-0) 34.00  Apr 

§§1.170-1.300 (869-028KX)087-8) 24.00  Apr 

§§  1.301-1.400 (86W)28-00088-6) 17.00  Apr 

§§1.401-1.440 (869-028-00089-4) 31.00  Apr 

§§1.441-1.500 (869-032-00082-4)  22.00  Apr 

§§1.501-1.640 (869-028-00091-6) 21.00  Apr 

§§1.641-1.850 (869-032-00084-1) 33.00  Apr 

§§1.851-1.907 (869-028-00093-2) 26.00  Apr 

§§1.908-1.1000  (869-028-00094-1) 26.M  Apr 

§§1.1001-1.1400  (869-028-00095-9) 26.X  Apr 

§§1.1401-€nd  (869-028-00096-7) 35.00  Apr 

2-29  (869-028-00097-5) 28.00  Apr 

30-39  (869-028-00098-3) 20.00  Apr 

40-49  „...  (869-028-00099-1) 13.00  Apr 

50-299 „.„ (869-032-00092-1) 18.00  Apr 


997 
997 
997 
997 
997 

997 
997 
997 

997 
997 

996 
996 
996 

996 
996 
996 
997 

997 
997 
997 

996 
997 
996 

996 
996 
997 
996 
996 
996 
996 
996 
996 

996 
996 

996 

996 
996 
996 

997 
996 
996 
996 

996 


997 
996 
996 
996 
996 
997 
996 
997 
996 
996 
996 
996 
996 
996 
996 
997 
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Xjti,  stock  Number  Price  Revision  Date 

30(M99              (869-028-00101-7) 25.00        Apr.  1,  1996 

500-599     (869-032-00094-fl) 6.00  *  Apr.  1,  1990 

600-€nd  (869-032-00095-3) 9.50        Apr.  1,  1997 

27  Parts:  

1-199               (869-028-00104-1) 44.00        Apr.  1.  1996 

200-€nd  (869-028-00105-0) 13.00        Apf.  1,  1996 


28  Parts:  

1-42  (869-028-00106-8) 

43-end  (869-028-00107-6) 


35.00 

30.ra 


29  Parts: 

(yjf9         (869-028-00108-4)  ... 

100-499 (869-028-00109-2)  ... 

500-899 (869-028-00110-6)  ... 

900-1899  (869-028-00111-4)  ... 

1900-1910  (§§  1900  to 

1910999)  (869-028-00112-2) 43.00 

1910  (§§1910.1000  to 

end)      (869-028-00113-1)  ... 

1911-1925    (869-028-00114-9)  ... 

1926       (869-028-001 15-7)  ... 

I927-£nd (869-028-00116-5) ... 


26.00 
12.00 
48.00 
20.00 


27.00 
19.00 
30.00 
38.00 


30  Parts: 

1-199        (869-028-00117-3) 33.00 

200-699 (869-028-001 18-1) 26.00 

700-End  (869-028-00119-0) 38.00 

31  Parts: 

0-199  (869-028-00120-3) 20.00 

200-£nd  (869-028-00121-1) 33.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vd.  Ill 1800 

1-190  (869-028-00122-0) 42.00 


191-399 (869-028-00123-8) 

400-629 (869-028-00124-6) 

630-699  (869-028-00125-4) 

700-799 (869-028-00126-2) 

800-€nd  (869-028-00127-1) 


50.00 
34.00 
14.00 
28.00 
28.00 


33  Parts: 

1-124  (869-028-001 28-9) 26.00 

125-199 (869-028-0012^7) 35.00 

200-€nd  (869-028-00130-1) 32.00 

34  Parts: 

1-299  (869-028-00131-9) 27.00 

300-399 (869-028-00132-7) 27.00 

400-€rKj  (869-028-00133-5) 46.00 


35  ...: (869-028-00134-3) 


15.00 


36  Parts 

1-199  (869-028-00135-1) 20.00 

200-€nd  (869-028-00136-0) 48.00 

37  (869-028-00137-8) 24.00 


38  Parts: 

0-17  (86«W)28-00 138-6) 

18-End  (869-028-00 139-4) 


34.00 
38.00 


39  (869-028-00140-8) 23.00 

40  Parts: 

•  1-51  (869-028-00141-6) 50.00 

•52 (869-028-00142-4) 51.00 

•53-59  (869-028-00143-2) 14.00 

60  (869-028-00144-1)   47.00 

•61-71    (869-028-00145-9) 47.00 

•72-80  (869-028-00146-7) 34.00 

•81-85  (869-028-00147-5) 31.00 

86  (869-028-00148-3) 46.00 

•87-135  (869-028-00149-1) 35.00 

♦  '6-149 (869-028-00 150-5) 35.00 

*  0-189 (869-028-00151-3) 33.00 

«    -13-259 (869-028-00152-1) 22.00 

•.00-299 (869-028-00153-0) 53.00 


July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 

2Juty  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

s  July  1,  1991 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1.  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  I,  1996 

July  1,  1996 
Ji^  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


Title  Stock  Numl)*! 

•300-399  :.  (869-028-00154-8) 

•400-424  (869-028-00155-6) 

•425-699 (869-028-00156-4) 

•700-789 (869-028-00157-2) 

•790-£nd (869-028-00 15ft-7) 


Price 
28.00 
33.00 
38.00 
33.00 
19.00 


41  Chapters: 

1,  1-1  fo  1-10  13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports 6-19 1300 

18,  Vol.  Ill,  Ports 20-52 1300 

19-100  13.00 

1-100  (869-028-00159-9) 12.00 

101  (86W)28-00 160-2) 36.00 

102-200 (869-028-00161-1) 17.00 

201-End  (869-028-00162-9) 17.00 

42  Parts: 

•  1-399  (869-028-00 163-7) 32.00 

•400-429 (869-028-00164-5)  34.00 

•430-End (869-028-00165-3) 44.00 

43  Parts: 

•  1-999  (86«)28-O0 166-1) 3000 

•  lOOO-erxJ  (869-028-00167-0) 45.00 


Revision  Date 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

iJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

J  July  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 


(869-028-00168-8) 31.00        Oct.  1,  1996 


45  Parts: 

•  1-199  (869-028-00169-6) 

•200-499  (869-028-00170-0) 

•500-1199  (869-028-00171-8) 

•  1200-End (869-028-00172-6) 


28.00 
14.00 
30.00 
36.00 


Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1996 


46  Parts: 

•  1^40  (86W)28-O0 173-4) 26.00 

•41-69  (869-028-00174-2) 21.00 

•70-89  (869-028-00175-1) HOC 

•90-139 (86^)28-00176-9) 26.00 

•140-155  (869-028-00177-7) 15.00 

•156-165  (869-028-00178-5) 20.00 

•166-199  (869-028-00179-3) 22.00 

•200-499 (869-028-00180-7) 21.00 

•500-End (869-028-00181-5) 17.00 

47  Parts: 

•0-19  (869-028-00182-3) 35.00 

•20-39  (869-028-00183-1) 26.00 

•40-69  (869-028-00184-0) 18.00 

•70-79  (869-028-00185-8) 33.00 

•80-£nd  (869-028-00186-6) 39.00 

48  Chapters: 

•  1  (Ports  1-51)  (869-028-00187^) 45.00 

•  1  (Ports  52-99)  (869-028-00188-2) 29.00 

•2  (Ports  201-251)  (869-028-00189-1) 22.00 

•2  (Ports  252-299)  (869-028-00190-4) 16.00 

•3-6  (869-028-00191-2) 30.00 

•7-14  (869-028-00192-1) 29.00 

•15-28  (869-028-00193-9) 38.00 

•29-€nd (869-028-00194-7) 25.00 

49  Parts: 

•  1-99 (869-028-00195-5) 32.00 

•10O-185 (86<W)28-00 196-3) 50.00 

•  186-199  (869-028-00197-1) 14.00 

•200-399 (869-028-00198-0) 39.00 

•400-999  (869-028-00199-8) 49.00 

•  1000-1199  (869-028-00200-5) 23.00 

•  120O-€nd (869-028-00201-3) 15.00 

50  Parts: 

•  1-199 (86W)28-00202-l) 34.00 

•200-599  (869-028-00203-0) 22.00 

•600-€nd (869-028-00204-8) 26.00 


Oct.  1,  1996 
Oct.  1,  1996 
Oct  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
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Title                                     Stock  Number  Price       Revision  Date 

CFR  Index  and  Findings 
Aids (869-032-<XX)47-6) 45.00        Jan.  1,  1997 

Complete  1997  CFR  set 951.00  1997 

Microfiche  CFR  Edition; 

Subscription  (moiled  as  issued)  247.00  1997 

Individual  copies 1.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

Complete  set  (one-time  mailing)  264.00  1995 

'  Become  Title  3  is  on  annual  compilation,  mis  volume  and  all  previoos  voluTDes 
should  be  retailed  as  o  permanent  reference  source 

^The  July  1,  1985  edition  o«  32  CFR  Parts  1-189  contains  a  note  only  lor 
Parts  1-39  inclusive.  For  tt>e  full  text  o(  ttie  Defense  Acquisrtion  Regulations 
in  Parts  1-39,  consult  ttie  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-1(X3  contains  a  note  only 
foe  Chcplers  1  to  49  inclusive.  For  the  tun  text  of  procurenfient  regulations 
n  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  I, 
1984  containing  ttx>se  chapters. 

'No  amendments  to  this  volume  were  promulgoted  during  me  period  Apr. 
1,  1990  10  Mar.  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be 
retailed. 

5  No  amendments  to  this  volume  were  promulgated  during  me  period  July 
1,  1991  to  June  30.  1996.  The  CFR  volume  issued  July  1.  1991,  should  be  retained. 

*No  OfTwndnfients  were  promulgated  during  the  period  October  1.  1995  to 
September  30,  1996.  The  CFR  vdunne  issued  October  1,  1995  should  be  retained. 


%  w 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  ar6  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpV/vww. access. 
gpo.gov/su_docs/ 


Ordef  Proc««»iog  Code 

•6216 


I     I  YES,  enter  my  subscription(s)  as  follows 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order    gg 
It's  Easy!   ^^•^ 


vrs^ 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ . 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-n 


(Street  address) 


(City.  State,  ZIP  Code) 


(Eteytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  H«  make  your  name/address  avaiafale  to  other  maiiefs?      | |   | | 


I     I  VISA  or  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


(Authorizing  Signature) 


12/96 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


you  for 
r  order! 

7954 

i 

8 
« 

,■           1 
1 
1 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  a  briefing  in  Washington.  DC,  see  the 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  (Miline  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calends-  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrendy. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

htlp7/www  .access.gpo.gov/nara/cfr 

For  additional  infimnation  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via; 

•    Phone:  toll-free:  1-888-293-6498 
if     Email:  gpoaccess@gpo.gov 
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Regulations. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
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WASHINGTON,  DC 

WHEN:  June  17.  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 
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Washington.  DC 
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This  sectran  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arxj  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


0EPA5TMENT  OP   'R^NSPOK' A  ''ON 

f'e<ier,);  Aviation  Administration 

14  C  P  '^  ?'  a  r?  "'1 

[Ai'spjice  T'ccne'  N  ::    ^*i>-ACE-25] 

Amendmenl  to  Ciasi  £  Air^paue,  Sioux 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Direct  final  rule;  removal. 

SUMMARY:  This  action  removes  the  direct 
final  rule  published  on  January  27,  1997 
(62  PR  3786)  regarding  the  Class  E 
airspace  area  at  Sioux  City,  LA.  The 
direct  final  rule  is  being  removed 
because  the  airspace  was  previously 
published  in  the  Federal  Register  on 
August  6,  1996  (61  FR  40719),  as  Docket 
Number  96-ACE-ll.  effective  January 
30, 1997. 

EFFECTIVE  DATE:  The  removal  is  effective 
June  10, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106; 
telephone  (816)  426-3408. 

The  Kuie 

On  January  27, 1997,  a  direct  final 
rule;  request  for  comments  was 
published  in  the  Federal  Register  to 
change  the  Class  E4  and  E5  airspace 
area  at  Sioux  City,  lA.  The  Class  E4  and 
E5  ?-"<;parp  was  published  in  the 
Fedeni  Register,  August  6,  1996  (61  FR 
40719),  as  Docket  Number  96-ACE-ll 
and  wa<;  pffective  January  30,  1997. 

Coot  iaMon 

In  consideration  of  the 
aff   '  'i>    'ioned  publication  in  the 
Federal  Register,  action  is  being  taken 
to  remove  this  amendment  as  described 
in  Docket  Number  9fr-ACE-25. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Removal  of  the  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  Number  96-ACE-25,  as 
published  in  theTederal  Register  on 
January  27,  1997  (62  FR  3786),  is  hereby 
removed. 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.  O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

Issued  in  Kansas  City,  MO.  on  May  9, 1997. 
lack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

|FR  Doc.  97-14983  Filed  &-9-97;  8:45  am) 
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CCMMODiTv  p,_-,;»f-S  GRADING 

COMMLSSiON 

'-'Ter-^ative  Merged  -.'  Compliance  With 

■<equ!femer'ts  'c  Dei'verv  and 

ana  Pt^cnase-ar^cl-Sa'e  Stau-nents 

AGENCY:  v.^onimoQUy  ruiures  irading 

Commission. 

ACTION:  Advisory;  alternative  method  of 

compliance. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
issuing  guidance  concerning 
compliance  with  the  requirements  of 
Commission  Rules  1.33  and  1.46  for  the 
delivery  of  confirmation,  purchase-and- 
sale  and  monthly  statements,  and 
Commission  rule  1.31  for  related 
recordkeeping  requirements.  A  futures 
conmiission  merchant  ("FCM")  may 
deliver  such  statements  to  any  customer 
solely  by  means  of  electronic  media, 
once  the  FCM  obtains  the  revocable 
consent  of  the  customer  to  receipt  of 
electronic  delivery.  An  FCM  also  may 
maintain  related  records  either  pursuant 
to  Rule  1.31  or  as  allowed  by  Securities 
and  Exchange  Commission  ("SEC") 
regulations. 

EFPPrnvE  D*Tf  •  i-ine  10.  1997. 
FOfi  f;..RTHEB  INFORMATION  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel;  Lawrence  B.  Patent,  Associate 
Chief  Counsel;  or  Natalie  A.  Markman, 
Attorney- Advisor,  Division  of  Trading 


and  Markets.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21  St.  Street,  NW., 
Washington,  DC  20581.  Telephone; 
(202)  418-5450. 

SUPPLEME>rrARY  INFORMATION: 

L  Introduction 

By  this  release,  the  Commission  is 
issuing  guidance  to  FCMs  concerning 
alternative  methods  of  compliance  by 
FCMs  with  requirements  pertaining  to 
the  delivery  of  specified  customer 
account  documents  and  related 
recordkeeping  requirements. 
Commission  Rules  1.33  and  1.46  require 
an  FCM  to  provide  certain  statements  to 
customers  in  connection  with  their 
accounts.'  Specifically,  rule  1.33(a] 
requires  an  FCM  to  furnish  promptly  to 
each  customer  a  written  monthly 
account  statement,  or  a  quarterly 
statement  where  an  account  has  no  open 
positions  at  the  end  of  the  statement 
period  and  there  have  been  no  changes 
to  the  account  balance  since  the  prior 
statement  period.'  rule  1.33(b)  requires 
an  FCM  to  provide  to  each  customer  a 


'  Commission  rules  r«feiTed  to  herein  are  found 
at  17CFRCh.  1  (1996). 

'Commission  Rule  1.33(a)  states,  among  other 
things,  that  each  FCM  must  promptly  fumish  in 
writing  to  each  commodity,  option,  foreign  futures 
and  foreign  options  customer,  as  of  the  close  of  the 
last  business  day  of  each  month  or  as  of  any  regular 
monthly  date  selected,  except  for  accounts  in  which 
there  are  neither  open  positions  at  the  end  of  the 
statement  period  nor  any  changes  to  the  account 
balance  since  the  prior  statement  period,  but  in  any 
event  not  less  frequently  than  once  every  three 
months,  a  statement  that  clearly  shows: 

(1)  For  each  commodity  customer  and  foreign 
futures  customer— (i)  The  open  contracts  with 
prices  at  which  acquired:  (ii)  The  net  unrealized 
profits  at  losses  in  all  open  contracts  marked  to  the 
market: .  .  .  (iii)  Any  customer  funds  carried  with 
the  (PCMj:  and  (iv)  A  detailed  accounting  of  all 
financial  charges  and  credits  to  such  customer 
accounts  during  the  monthly  reporting  period 

•  •   'and 

(2)  For  each  option  customer  and  foreign  options 
customer — (i)  All  commodity  options  and  foreign 
options  purchased,  sold,  exercised,  or  expired 
during  the  monthly  reporting  period,  identified  by 
underlying  futures  contract  or  underlying  physical, 
strike  price,  traiuaction  date,  and  expiration  date: 
(ii)  The  open  commodity  option  and  foreign  option 
positions  carried  for  such  customer  as  of  the  end 
of  the  monthly  reporting  period  identified  by 
underlying  futures  contract  or  underlying  physical, 
strike  price,  transactions  date,  and  expiration  date: 
(iii)  All  open  commodity  option  and  foreign  option 
positions  marked  to  the  market  and  the  antount 
each  position  is  in  the  money,  if  any:  (iv)  Any 
customer  funds  carried  in  such  customer's 
account(s):  and  (v)  A  detailed  accounting  of  all 
financial  charges  and  credits  to  such  custooMf's 
account(s)  during  the  monthly  tvporting  p«ted 
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written  conformation  of  each 
commodity  interest  transaction 
executed  on  the  customer's  behalf  not 
later  than  the  business  day  following  the 
transaction.'  Rule  1.46(a)  requires  an 
FCM  to  furnish  promptly  to  each 
customer  a  purchase-and-sale  statement 
when  commodity  interest  contracts  are 
closed  out  by  an  oRsetting  transaction.'' 
Rule  1.31,  the  Commission's  general 
recordkeeping  rule,  requires  an  FCM  to 
retain  copies  of  these  statements  for  a 
period  of  five  years. 

On  May  2.  1996.  the  Division  of 
Trading  and  Markets  ("Division") 
issued  Advisory  22-96  to  provide 


>  Commission  Rule  1.33(b)  states,  among  other 
things,  that  each  FXI>^  must,  not  later  than  the  next 
business  day  after  any  commodity  futures  or 
commodity  option  transaction,  including  any 
foreign  futures  or  foreign  options  transactions, 
furnish: 

(1)  To  each  commodity  customer,  a  written 
confirmation  of  each  commodity  futures  transaction 
caused  to  be  executed  by  it  for  the  customer  [:| 

(2)  To  each  option  customer,  a  written 
conformation  of  each  commodity  option 
transaction,  containing  (certain!  information  (;  and] 

(3)  To  each  option  customer,  upon  the  expiration 
or  exercise  of  any  commodity  option,  a  written 
confirmation  statement  thereof,  which  statement 
shall  include  the  date  of  such  occurrence,  a 
description  of  the  option  involved,  and.  in  the  case 
of  exercise,  the  details  of  the  futures  or  physical 
position  which  resulted  therefrom  including,  if 
applicable,  the  final  trading  date  of  the  contract  for 
future  delivery  underlying  the  option. 
Notwithstanding  the  above  provisions  of  Rule 
1.33(b)  (l)-(3).  a  commodity  futures  or  commodity 
option  transaction  that  is  caused  to  t>e  executed  for 
a  commodity  pool  need  be  confirmed  only  to  the 
operator  of  lihe  commodity  pool. 

*  Commission  Rule  1.4e(a)  states  that,  except  with 
respect  to  purchases  or  sales  that  are  for  omnibus 
accounts,  any  FCM  who.  on  or  subject  to  the  rules 
of  a  contract  market: 

(1)  Purchases  any  commodity  for  future  delivery 
for  the  account  of  any  customer  when  the  account 
of  such  customer  at  the  time  of  such  purchase  has 
a  short  position  in  the  same  future  of  the  same 
commodity  on  the  same  market; 

(2)  Sells  any  commodity  for  future  delivery  for 
the  account  of  any  customer  when  the  account  of 
such  customer  at  the  time  of  such  sale  has  a  long 
position  in  the  same  future  of  the  same  commodity 
on  the  same  market: 

(3)  Purchases  a  put  or  call  option  for  the  account 
of  any  option  customer  when  the  account  of  such 
option  customer  at  the  time  of  such  purchase  has 

a  shori  put  or  call  option  position  with  the  same 
underlying  futures  contract  or  same  underlying 
physical,  strike  price,  expiration  data  and  contract 
market  as  that  purchased:  or 

(4)  Sells  a  put  or  call  option  for  the  account  of 
any  option  customer  when  the  account  of  such 
option  customer  at  the  time  of  such  sale  has  a  long 
put  or  call  option  position  with  the  same 
underlying  futures  contract  or  same  underlying 
physical,  strike  price,  expiration  date  and  contract 
market  as  that  sold — shall  on  the  same  day  apply 
such  purchase  or  sale  against  such  previously  held 
short  or  long  futures  or  option  position,  as  the  case 
may  be.  and  shall,  for  futures  transactions, 
promptly  furnish  such  customer  a  statement 
showing  the  financial  result  of  the  transactions 
involved  and.  if  applicable,  that  the  account  was 
introduced  to  the  |FCM|  by  an  introducing  broker 
|(  "IB  ")i  and  the  names  of  the  (FCM)  and  (IB). 
Commission  rule*  1  46  (c),  (d)  and  (e)  provided  for 
certain  exceptions  to  this  requireinaaL 


guidance  to  registered  FCMs  concerning 
the  delivery  of  daily  confirmation 
statements  by  facsimile  transmission.' 
The  Division  stated  that  FCMs  were 
permitted  to  fulfill  their  obligations 
under  Rule  1.33(b)  by  sending  daily 
confirmation  statements  solely  by 
means  of  facsimile  transmission  to 
customers  who  were  either:  (1)  "eligible 
swap  participants,"  as  defined  by 
Commission  Rule  35.1(b)(2); «  or  (2) 
"institutional  customers."  as  defined  by 
Federal  Reserve  Board  ("FRB")  Rule 


»CFTC  Advisory  No.  22-96.  (1994-1996  Transfer 
Binder)  Coram.  Ful.  L.  Rep.  (CCH)  1  26.679  (May  2. 
1996).  Previously,  on  February  28,  1996,  the 
Division  has  issued  a  no-action  letter  permitting  an 
FCM  to  deliver  confirmation  statements  by 
ticsimile  transmission  to  institutional  customers 
without  mailing  such  statements  in  hard  copy  form, 
subject  to  certain  conditions.  CFTC  Interpretative 
Letter  No.  96-18.  il9<>4-1996  Transfer  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1  26,630  (February  28, 
1996). 

*  The  following  are  eligible  swap  participants 
under  Commission  Rule  35. 1(b)(2): 

(1)  a  bank  or  trust  company  (acting  on  its  o%im 
behalf  or  on  behalf  of  another  eligible  swap 
participant): 

(2)  a  savings  association  or  credit  union; 

(3)  an  insurance  company: 

(4)  an  investment  company  subject  to  regulation 
under  the  Investment  Company  Act  of  1940  ("ICA") 
or  a  foreign  person  performing  a  similar  role  or 
function  subject  as  such  to  foreign  regulation: 

(5)  a  commodity  pool,  formed  and  operated  by  a 
person  subject  to  regulation  under  the  Commodity 
Exchange  Act  ("Act")  or  a  foreign  person 
performing  a  similar  role  or  function  subject  as  such 
to  foreign  regulation,  that  ha*  assets  exceeding 
$5,000,000: 

(6)  a  corporation,  partnership,  proprietorship, 
organization,  trust  or  other  entity  (a)  with  assets 
exceeding  $10,000,000,  (b)  with  a  net  worth  of 
$1,000,000  that  enters  into  the  swap  agreement  in 
connection  with  its  business,  or  (c)  whose 
obligations  under  the  swap  agreements  are 
guaranteed  by  another  eligible  swap  participant 
listed  above  or  under  item  (8)  below: 

(7)  an  employee  benefit  plan  subject  to  the 
Employee  Retirement  Income  Security  Act  of  1974 
or  a  foreign  person  performing  a  similar  role  or 
function  subject  as  such  to  foreign  regulation,  with 
assets  exceeding  $5,000,000.  or  whose  investment 
decisions  are  made  by  a  bank,  trust  company  or 
insurance  company,  or  investment  adviser  or 
commodity  trading  advisor  ("CTA")  subject  to 
regulation: 

(8)  any  govenunental  entity  or  political 
subdivision  thereof,  or  any  multinational  or 
supranational  entity,  or  any  instrumentality,  agency 
or  department  of  any  of  the  foregoing: 

(9)  a  broker-dealer  subject  to  regulation  under  the 
Securities  Exchange  Act  of  1934  ("SEA")  or  a 
foreign  person  performing  a  similar  role  or  function 
subject  as  such  to  foreign  regulation: 

(10)  an  FCM,  floor  broker  or  floor  trader  subject 
to  regulation  under  the  Act  or  a  foreign  person 
performing  a  similar  role  or  function  subject  a*  such 
to  foreign  regulation:  or 

(11)  a  natural  person  with  asaats  exceeding 
$10,000,000. 

An  investment  company,  commodity  pool  or 
other  entity  is  not  an  eligible  swap  participant  if  it 
is  formed  solely  for  the  purpose  of  constituting  an 
eligible  swap  participant.  A  broker -dealer.  FCM. 
floor  broker  or  floor  trader  that  is  a  natural  person 
or  proprietorship  also  must  meet  the  requirements 
of  either  item  (6)  or  (11). 


225.2[g]7  The  relief  was  subject  to  the 
following  conditions:  (1)  FCMs  were 
required  to  obtain  the  written,  hard 
copy,  revocable  consent  of  eligible 
customers  to  receipt  of  confirmation 
statements  solely  by  facsimile 
transmission;  and  (2)  FMCs  were 
required  to  continue  to  furnish  monthly 
account  statements  to  such  customers  in 
hard  copy  form  and  to  maintain  the 
confirmation  statements  in  accordance 
with  the  standards  set  forth  in 
Commission  Rule  1.31.* 

In  response  to  recent  requests  from 
the  Futures  Industry  Association 
("FIA"),8  the  Commission  is  issuing  this 
Advisory  to  facilitate  further  the  use  by 
FCMs  of  electronic  media  to  deliver 
confirmation,  purchase-and-sale  and 
monthly  statements  (collectively. 
"Statements")  to  customers,  and  to 
provide  guidance  concerning  FCMs' 
recordkeeping  obligations  with  respect 
to  such  Statements.  For  purposes  of  this 
release,  the  term  "electronic"  media 
encompasses  facsimiles,  electronic  mail, 
Internet  World  Wide  Web  sites  and 
computer  networks  [e.g.,  local  area 
networks  and  commercial  on-line 


'  12  CFR  22S.2(g)  (1996).  The  following  are 
institutional  customers  under  this  FRB  rule: 

(1)  a  bank  (acting  in  an  individual  or  fiduciary 
capacity),  savings  and  loan  association,  insurance 
company,  investment  company  registered  under  the 
ICA.  or  corporation,  partnership,  proprietorship, 
organization  or  institutional  entity  with  a  net  worth 
exceeding  $1,000,000: 

(2)  an  employee  benefit  plan  with  assets 
exceeding  $1,000,000.  or  whose  investment 
decisions  are  made  by  a  bank,  insurance  company 
or  investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940: 

(3)  a  natural  person  whose  net  worth  (or  joint  net 
worth  with  a  spouse)  exceeds  $1,000,000: 

(4)  a  broker -dealer  or  option  trader  registered 
under  the  SEA.  or  other  securities,  investment  or 
banking  professional:  or 

(5)  an  entity  whose  equity  owners  are 
institutional  customers. 

■  In  Advisory  22-96.  the  Division  also  confirmed 
that  FCMs  would  be  permitted  to  fulfill  their 
obligations  under  Rule  1.33(d)  with  respect  to 
furnishing  confirmation  and  purchase-and-sale 
statements  to  account  controllers  by  transmitting    . 
such  statements  solely  by  facsimile,  irrespective  of 
whether  the  customer  met  the  criteria  for  eligible 
swap  participants  or  institutional  customers  or  had 
elected  to  receive  confirmation  statements  by 
facsimile.  This  aspect  of  the  relief  was  subject  to  the 
following  conditions.  (1)  FCMs  were  required  to 
continue  to  furnish  monthly  account  statements  to 
the  account  controllers  in  hard  copy  form  and 
obtain  the  account  controllers'  written,  hard  copy, 
revocable  consent  to  receive  confirmation  and 
purchase-and-sale  statements  solely  by  facsimile 
transmission:  and  (2)  account  controllers  were 
required  to  maintain  the  confirmation  and 
purchase-and-sale  statements  in  accordance  with 
the  standards  set  forth  in  Commission  Rule  1.31. 
The  Division  noted,  however,  that  the  relief  granted 
under  Rule  1.33(d)  with  regard  to  account 
controllers  did  not  affect  FMCs'  obligations  to 
provide  confirmation  and  purchase-and-sale 
statements  to  their  customers  under  Rule  1.33(b). 

■The  FIA  is  a  trade  association  whose 
membership  coiuists  primarily  of  PCM*. 
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services).  FCMs  who  choose  to  provide 
Statements  electronically  should 
consider  several  factors  in  determining 
whether  a  particular  electronic  medium 
is  appropriate:  (1)  The  medium  should 
convey  the  same  information  and 
achieve  the  same  objectives  as  a  paper- 
based  medium;  ^o  (2)  the  customer 
should  have  adequate  notice  that 
Statements  are  available 
electronically;  "  (3)  delivery  should  not 
be  unduly  burdensome  to  customers; 
and  (4)  the  accessibility  of  Statements 
should  be  comparable  to  that  of 
documents  in  hard  copy  form,  which 
can  be  read  and  re-read. 

The  Commission  believes  that  the 
alternative  method  of  compliance 
discussed  herein  will  benefit  both 
customers  and  FCMs  by  providing  for 
more  expeditious  receipt  of  the 
Statements  by  customers  and  more  cost- 
effective  methods  of  transmission  and 
storage  for  FCMs.'^  This  action 
constitutes  the  latest  in  a  series  of 
measures  the  Commission  has  taken  to 
recognize  advances  in  computers  and 
related  electronic  media  technology  and 
to  facilitate  the  use  of  such  technology 
where  adequate  measures  exist  to 
safeguard  customer  interests.  ^^ 


'"Statements  delivered  electronically  must 
satisfy  the  requirements  of  Commission  Rules  1.33 
and  1.46. 

>*  Unlike  postal  mail  to  a  business  or  residential 
address,  which  accomplishes  delivery  and  notice  of 
delivery  simultaneously,  electronic  delivery  of  a 
document  may  result  in  availability  of  a  document 
to  a  particular  recipient  in  a  medium  that  the 
recipient  must  take  affirmative  steps  to  access  in 
order  to  receive  notice  that  the  document  is 
available  and  to  view  or  download  the  document. 
Consequently,  in  establishing  procedures  for 
electronic  delivery  and  obtaining  the  customer's 
consent  to  electronic  delivery,  firms  must  assure 
that  customers  understand  and  consent  to  the 
particular  electronic  delivery  procedure  to  be  used, 
e.g..  electronic  mail  delivered  on  a  specified 
schedule. 

'2  According  to  the  FIA,  FCMs  already  are 
supplying  Statements  electronically  in  response  to 
customer  demand  for  rapid  dissemination  of 
information.  In  order  to  comply  with  Commission 
regulations,  however,  the  FCMs  also  are  mailing 
duplicate  Statements  in  hard  copy  form.  The 
Commission  notes  that  some  customers  may  wish 
to  receive  Statements  (or  some  categories  of 
Statements)  by  means  of  electronic  delivery  and  in 
bard  copy  form.  In  such  instances,  FCMs  must 
deliver  Statements  in  hard  copy  form  and  may 
choose  to  enter  into  an  agreement  to  provide 
Statements  by  means  of  electronic  media  as  well. 

"See.  9.g..  62  FR  18265  (April  15.  1997) 
(adopting  a  program  for  commodity  pool  operators 
("CPOs")  and  CTAs  to  file  Disclosure  Documents 
with  the  Commission  electronically  on  a  voluntary 
basis);  62  FR  10441  (March  7. 1997)  (providing  for 
the  use  of  personal  identification  numbers  by  FCMs 
and  IBs  in  making  aneslations  in  financial  reports 
that  are  permitted  to  be  filed  with  the  Commission 
electronically);  62  FR  7675  (February  20,  1997) 
(permitting  the  use  of  electronic  records  of 
customer  orders  generated  through  electronic  order- 
routing  systems):  61  FR  42146  (August  14,  1996) 
(publishing  Commission  views  with  respect  to  the 
use  of  electronic  media  for  the  transmission  and 


n.  Delivery  of  Statements 

Under  this  Advisory,  a  registered 
FCM  is  permitted  to  fulfill  its 
obligations  under  Rules  1.33  and  1.46 
by  sending  Statements  solely  by  means 
of  electronic  media  to  any  customer 
who  consents  to  delivery  by  that 
method,  subject  to  certain  conditions.  In 
order  for  a  customer  to  receive 
Statements  (or  some  types  of 
Statements)  electronically,  the  customer 
must  consent  to  transmission  of 
Statements  through  such  electronic 
media  and  the  consent  must  reflect 
sufficient  information  about  the  manner 
and  costs  of  delivery  to  constitute 
informed  consent.  Disclosures  relevant 
to  determining  whether  the  consent 
obtained  was  sufficiently  informed 
would  include:  (1)  The  electronic 
medium  or  source  through  which  the 
Statements  will  be  delivered;  (2)  the 
period  during  which  the  consent  will  be 
effective  (which  can  be  until  further 
notice);  (3)  the  information  that  will  be 
delivered  using  such  means  (a  customer 
might,  for  example,  request  that  only 
daily  confirmations  and  purchase-and- 
sale  statements  be  delivered 
electronically  and  still  wish  to  receive  a 
monthly  statement  by  mail);  (4)  the 
costs,  if  any,  that  will  be  charged  to  the 
customer  specific  to  electronic  delivery 
of  the  Statements;  and  (5)  the  customer's 
right  to  revoke  at  any  time  the  consent 
to  receive  statements  solely  by  means  of 
electronic  medium.'* 

For  customers  who  constitute 
"eligible  customers,"  as  defined  herein, 
the  FCM  may  obtain  the  customer's 
informed  consent  orally,  by  means  of 
electronic  media  or  through  hard  copy 
documentation  including  the  customer's 
signature.  Such  documentation  also 
could  be  incorporated  in  the  customer 
account  agreement.  If  the  customer 
consents  orally  or  by  electronic  media  to 
electronic  delivery  of  Statements,  the 
FCM  should  document  the  customer's 
consent  by  written  confirmation  in 
paper  or  electronic  form  of  the 
customer's  informed  consent  and  retain 
this  confirmation  as  part  of  its  records.'* 
Absent  subsequent  action  by  the 
customer  to  revoke  or  to  dispute  the 
confirmation,  the  confirmation 
evidences  that  the  customer  received  an 


delivery  of  Disclosure  Documents,  reports  and  other 
information  by  CPOs,  CTAs  and  associated  persons 
ihereofl. 

"•  See  61  FR  24643,  24647  and  n.23  (May  15. 
1996)  (SEC  release  discussing  use  of  electronic 
media  by  securities  broker-dealers,  transfer  agents 
and  investment  advisers  for  delivery  of 
information). 

"Consistent  with  the  Act  and  Commission 
regulations.  FCMs  maintain  procedures  to  assure 
that  consents  obtained  from  customers  are  duly 
authorized. 


explanation  of  the  right  to  elect 
electronic  delivery  of  the  Statements 
and  of  the  information  pertinent  to  that 
election  and  has  elected  to  receive  the 
Statements  (or  some  categories  of 
Statements]  electronically.  Eligible 
customers,  for  purposes  of  this 
Advisory,  include  any  person  who: 

(1)  is  an  "eligible  swap  participaiit," 
as  defined  by  Commission  Rule 
35.1(b)(2); 

(2)  is  an  "institutional  customer,"  as 
currenUy  defined  by  FRB  Rule  225.2(g); 
or 

(3)  is  a  Commission  registrant.'^ 
For  a  person  who  is  not  an  eligible 

customer,  the  FCM  must  obtain  the 
customer's  signed,  hard  copy,  revocable 
consent  prior  to  the  transmission  of  any 
Statement  by  means  of  electronic 
media. '^  This  consent  could  be  obtained 
as  part  of  the  customer  account 
agreement  or  in  a  subsequently  executed 
document.  Once  the  FCM  assures  itself 
that  the  customer  has  agreed  to 
electronic  delivery  on  an  informed 
basis,  the  FCM  may  begin  to  send 
Statements  (or  some  categories  of 
Statements)  to  the  customer  by  means  of 
the  agreed-upon  electronic  medium. 
Documentation  of  the  customer's 
consent  should  clearly  indicate  whether 
the  customer  has  agreed  to  electronic 
delivery  of  a  Statement  in  lieu  of  hard 
copy  or  in  addition  to  hard  copy. 

Under  this  Advisory,  any  customer  or 
potential  customer  may  consent  to 
electronic  delivery  of  Statements.  The 
Commission  envisions  that  this  consent 
generally  would  be  communicated  in 
person  when  an  account  is  opened  or  by 
subsequent  telephone,  facsimile  or 
electronic  communication.  With  respect 


'"This  category  likely  includes  a  majority  of 
account  controllers.  Although  the  account 
controller  is  not  the  customer  for  purposes  of  Rule 
1.33.  the  Commission  believes  that  an  FCM  may 
fulfill  its  obligations  imder  Rule  1.33(d)  with 
respect  to  furnishing  Statements  to  registered 
account  controllers  via  electronic  media  without 
first  obtaining  written  and  signed  consent  in  hard 
copy  form.  With  respect  to  unregistered  account 
controllers  who  do  not  otherwise  satisfy  the  above 
"eligible  customer"  definition,  the  FCM  must 
obtain  written,  signed,  hard  copy,  revocable  consent 
from  the  unregistered  account  controller  prior  to  the 
electronic  transmission  of  nay  Statement.  Such 
uiuegistered  account  controllers  could  include 
CTAs  who  are  not  required  to  register  as  such  under 
Section  4m(l)  of  the  Act  because  they  provide 
advice  to  15  or  fewer  persons  and  do  not  hold 
themselves  out  generally  to  the  public  as  CTAs.  See 
7  U.S.C.  S6m(l)(1994).  Unregistered  account 
controllers  also  could  include,  for  example.  CPOs 
who  are  exempt  from  registration  under  Rule 
4.13(a).  The  Division  notes  that  the  relief  granted 
under  Rule  1.33(d)  with  regard  to  account 
controllers  does  not  affect  FCMi'  obligations  to 
provide  Statements  to  their  customers  under  Rules 
1.33(a),  1.33(b)  and  1.46(a). 

"  In  order  to  effectuate  electronic  delivery  of 
Statements  more  quickly,  the  customer  may 
transmit  the  signed  consent  by  facsimile 
transmission. 
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to  "eligible  customers,"  as  defined 
above,  the  FCM  may  rely  upon  its  own 
contemporaneous  confirming  letter  to 
the  customer  (which  could  itself  be 
transmitted  electronically)  as  evidence 
of  the  customer's  consent,  describing 
the  method  of  electronic  transmission  of 
the  Statements,  the  information  to  be 
transmitted,  the  effective  period  of  the 
consent,  any  costs  to  the  customer  for 
such  transmissions  and  a  statement  that 
such  consent  is  revocable  at  any  time. 
In  order  to  employ  electronic  media  to 
deliver  Statements  to  persons  who  do 
not  constitute  eligible  customers,  the 
FCM  must  receive  a  signed 
authorization  from  the  account  owner 
before  beginning  electronic  transmission 
of  Statements. 

Since  am  FCM  may  only  deliver 
Statements  electronically  upon  receipt 
of  customer  consent,'*  it  need  not 
obtain  and  retain  evidence  that  the 
customer  actually  received  the 
Statements,  such  as  by  an  electronic 
mail  return-receipt  or  by  confirmation 
that  the  information  was  accessed, 
downloaded  or  printed.  However,  to 
ensure  that  Statements  are  delivered  as 
intended;  and  FCM  providing 
Statements  using  either  electronic  or 
paper  media  should  take  reasonable 
precautions  to  ensure  the  integrity  and 
security  of  the  Statements.''*  In  this 
regard,  the  FCM  has  a  duty  to  supervise 
firm  personnel  ^°  to  assure  compliance 
with  applicable  requirements  and 
prevent  wrongdoing  and  should 
implement  supervisory  systems  and 
procedures  necessary  to  assure  timely 
and  appropriate  delivery  of  Statements 
and  to  deter  or  detect  misconduct  in 
connection  with  the  delivery  of 
Statements.  The  FCM  also  has  an 
obligation  to  maintain  the 
confidentiality  of  customer  orders  ^'  and 
should  take  reasonable  precautions 
tailored  to  the  particular  electronic 
medium  being  used  to  ensure  the 
confidentiality  of  personal  financial 
information.  Self-regulatory 
organizations  {"SROs")  ^^  whose 
member  FCMs  intend  to  deliver 
Statements  solely  by  electronic  means  to 
customers  so  requesting  should  enhance 
their  audit  programs  to  review  the 
procedures  and  precautions  employed 
by  FCMs  in  making  such  deliveries. 

m.  Maintenance  of  Records 

Copies  of  Statements  generally  must 
be  maintained  in  accordance  with  the 


standards  set  forth  in  Rule  1.31  which, 
among  other  things,  requires  that 
records  be  retained  for  a  period  of  five 
years  and  be  readily  accessible  during 
the  first  two  years  of  the  five-year 
period.  Rule  1.31(b)  provides  that  copies 
may  be  retained  on  microfilm, 
microfiche,  or  optical  disk  but  must  be 
maintained  in  accordance  with  the 
standards  set  forth  in  Rule  1.31  (c)  and 
(d)." 

Concerning  the  storage  and 
maintenance  of  records  of  Statements, 
the  Commission  understands  that  it  may 
be  difficult  or  impossible  as  a  technical 
matter  to  store  certain  data  in  exactly 
the  format  in  which  it  is  transmitted  to 
customers.  The  FCM  must  be  able  to 
store  and  maintain  records  of 
Statements  in  order  that,  upon  request 
of  any  representative  of  the  Commission 
or  the  United  States  Department  of 
Justice,  the  FCM  can  reproduce  the 
Statements  in  substantially  the  same 
form^*  and  containing  the  same  account 
and  trading  information  as  was 
transmitted  to  customers. ^^  If  the  FCM 
provides  continual,  real-time  updates  to 
customers  of  activity  throughout  the 
day,  the  FCM  would  generate  several 
different  intraday  "screens"  as  trades 
were  placed  and  available  to  customers. 
For  record  retention  purposes,  an  FCM 
need  only  retain  the  daily  confirmation 
statement  as  of  the  end  of  the  trading 
session,  provided  it  reflects  all  trades 
made  during  the  trading  session.  This 
would  be  consistent  with  the  record 
provided  to  a  customer  and  retained 
using  a  paper-based  medium. 

To  facilitate  FCMs'  efforts  to  use 
electronic  media  when  possible  and  to 
avoid  imposing  duplicative  or 
inconsistent  requirements  on  broker- 
dealer  firms,  the  Conunission  hereby 
permits  an  FCM  to  use  guidelines 
recently  set  forth  by  the  SEC  in  its 


recent  rulemaking  in  connection  with 
recordkeeping  requirements  for  broker- 
dealers.26  Accordingly,  an  FCM  may 
maintain  Statements  pursuant  to 
Commission  Rule  1.31  or  as  allowed  by 
SEC  regulations. 2^ 

Issued  in  Washington,  DC  on  June  4, 1997 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  97-15071  Filed  6-9-97;  8:45  am] 

BILUNG  CODE  6351-01-M 


'•The  FCM  must  retain  evidence  of  the 
customer's  consent  as  a  record,  in  accordance  with 
the  recordkeeping  requirements  discussed  infra. 

"See  61  FR  at  24647. 

"See  17  CFR  166.3  (1996). 

»'  See  17  CFR  155.3(b)(1)  (1996). 

»  See  17  CFR  1.63(a)(1)  (1996). 


''Rule  1.31(d)  states,  among  other  things,  that  all 
records  preserved  on  optical  media  pursuant  to 
Rule  1.31(b)  must  be  preserved  on  non-rewritable, 
write  once  read  many  ("WORM")  media.  In 
addition,  the  technology  must  have  write-verify 
capabilities  that  continuously  and  automatically 
verify  the  quality  and  accuracy  of  the  information 
stored  and  automatically  correct  quality  and 
accuracy  defects.  Rule  1.31(d)(1)  states  that  the 
optical  storage  system  must:  (i)  Use  removable 
dislu:  (ii)  serialize  the  disks:  (iii)  time-data  all  files 
of  information  placed  on  the  disks,  reflecting  the 
computer  run  time  of  the  file  of  information  and 
using  a  permanent  and  non-erasable  time-date:  and 
(iv)  write  files  in  ASCII  or  EBCDIC  format.  As  the 
Commission  has  noted,  the  ASQI  and  EBCDIC 
formats  "generally  do  not  allow  storage  of  paper 
records  or  electronic  images,  such  as  webpages, 
since  such  records  images  are  normally  not  written 
in  ASQI  or  EBCDIC  format.  Therefore,  these  records 
would  be  required  to  be  retained  in  hard  []  copy 
form. "61  FR  at  42162. 

>*  For  example,  FCM  logos  can  be  deleted. 

"  As  mentioned  supra,  statements  delivered 
electronically  must  satisfy  the  requirements  of 
Commission  Rules  1.33  and  1.46. 


»62  FR  6469  (February  12. 1997).  The  SEC 
amended  its  Rule  17a-4(f)  to  provide  for  the 
production  or  reproduction  of  records  by  means  of 
electronic  storage  media,  with  the  limited  exception 
of  those  records  required  for  penny  stocks.  Rather 
than  specify  particular  electronic  storage  media,  the 
SEC  provided  that  the  particular  medium  chosen 
must  meet  certain  criteria: 

(A)  Preserve  the  records  exclusively  in  a  non- 
rewrit  II  able,  non-erasable  format: 

(B)  Verify  automatically  the  quality  and  accuracy 
of  the  storage  media  recording  process: 

(Q  Serialize  the  original  and.  if  applicable, 
duplicate  units  of  storage  media,  and  time-date  for 
the  required  period  of  retention  the  information 
placed  on  such  electronic  storage  media:  and 

(D)  Have  the  capacity  to  readily  download 
indexes  and  records  preserved  on  the  electronic 
storage  media  to  any  medium  acceptable  under 
[Rule  17a-4(t')]  as  required  by  the  [SEC)  or  the 
(SROs)  of  which  the  member,  broker,  or  dealer  is 
a  member. 

17  CFR  240.17a4(f)(ii)  (1997)  If  a  broker-dealer 
chooses  to  use  electronic  storage  media,  it  must 
notify  its  designated  examining  authority  prior  to 
using  such  media  and.  if  the  broker-dealer  uses 
media  other  than  optical  disk  technology  or  CD- 
ROM,  it  must  provide  notice  of  at  least  90  days.  The 
SEC  also  set  forth,  among  other  things,  the 
following  requirements:  maintenance  of  duplicates 
of  records,  which  can  be  stored  on  any  medium 
satisfying  the  above  criteria:  organizing  and 
indexing  of  both  original  and  duplicate  records;  an 
audit  system  that  can  record  both  the  entry  and 
modification  of  records:  a  third-party  download 
provider,  whose  name  is  provided  to  the  SRO  and 
who  agrees  to  promptly  furnish  to  the  SEC  and 
SRO(s)  information  necessary  to  access  and 
download  records;  and,  where  a  broker-dealer  uses 
an  outside  service  bureau  to  preserve  records,  and 
escrow  agent  who  keeps  a  current  copy  of  the 
information  necessary  to  access  and  download 
records. 

"As  of  March  31, 1997, 113  of  236  FCMs  were 
registered  with  the  SEC  as  broker-dealers. 
Therefore,  the  Commission  has  attempted,  where 
possible,  to  coordinate  its  regulatory  efforts  with 
SEC  requirements.  For  instance.  Rule  1.10(h) 
permits  and  FCM  to  file  reports  concerning  its 
flnancial  condition  by  submitting  a  copy  of  its 
Financial  and  Operational  Combined  Uniform 
Single  repori  filed  with  the  SEC  in  lieu  of  the 
Commission's  Form  1-FR-FCM,  and  Rules  1.14  and 
1.15,  the  Commission's  risk  assessment  rules, 
attempt  to  avoid  duplication  of  similar  SEC  rules 
with  regard  to  recordkeeping  and  reporting. 


UMI 
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DEPARTMENT  0^  -"eAi'^'  AND 
HUMAN  SERVICES 

f^OOd   arc   OruQ    A0rT:^'':Rt'-3tion 

.?i  CFR  Pan  i  ^y 
DocKb    No    92r  02 -Q' 

indirect  Pood  Additives   Adiuva-'ts, 
^fOOuctton  Aids,  ano  SanTiers 

AGENCY:  hood  and  Drug  Administration, 
HHS 

AC^iON:  Final  rule. 

Summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  N,N-his(2- 
hydroxyethyl)dodecanamide  as  an 
antistatic  agent  in  polypropylene  food- 
packaging  films.  This  action  responds  to 
a  petition  filed  by  Toho  Chemical 
Industry  Co.,  Ltd.,  c/o  Parexel 
International  Corp. 

DATES:  Effective  June  10, 1997.  Written 
objections  and  requests  for  a  hearing  by 
July  10. 1997. 

ADDRESSES:  Submit  written  objections  to 
Uifc  UooKfcts  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  ParkJawn  Dr.,  rm.  1-23, 

Rnckvillft   Mn  208=17 

fOft  f  J^'HER  INFORMA'iC'N  CON"' ACT: 

Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-41&-3083 

supPLgWENTAHv  NFo«MA'iC>N:  In  a  notice 
published  in  the  Fedrra;  Rpgister  of 
August  7,  1992  (57  hr.  j4d.:    ,,  rDA 
announced  that  a  food  additive  petition 
(FAP  2B4308)  had  been  filed  by  Toho 
Chemical  Industry  Co.,  Ltd.,  c/o  Parexel 
International  Corp.,  195  West  St., 
Waltham,  MA  02154.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3130  Antistatic 
and/or  antifogging  agents  in  food- 
packaging  materials  (21  CFR  178.3130) 


to  provide  for  the  safe  use  of  N,N-bis(2- 
hydroxyethyl)dodecanamide  as  an 
antistatic  agent  in  polypropylene  food- 
packaging  films. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  food  additive  is  safe,  (2)  the 
additive  will  achieve  its  intended 
technical  effect,  and  (3)  the  regulations 
in  §  178.3130  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(b), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  ar 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  10,  1997,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
niunbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failiu^  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foiuid  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conmiissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 


iST  178— INCHRECT  FOOD 


!( 


}N  A, 


;s 


MmZERS 


1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Aathorit3r:  Sees.  201.402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321,  342,  348,  379e). 

2.  Section  178.3130  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "N,N-Bis(2-hydroxyethyl) 
dodecanamide  *  *  *"  to  read  as  follows: 

1178.3130    Antistatic  and/or  antifogging 

aop'fs  in  food-r>^i  Rao  ng  materials. 


(b) 


Ji3 
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Substances 


Limitations 


N,A/-Bis(2-hydroxyethyl)dodecanamide  produced  when  diethanolamine 
is  made  to  read  with  methyl  laurate  such  that  the  finished  product: 
Has  a  minimum  melting  point  of  36  'C;  has  a  minimum  amide  assay 
of  90  percent;  contains  no.  more  than  2  percent  by  weight  of  free 
diethanolamine;  and  contains  no  more  than  0.5  percent  by  weight  of 
N,N.  bis(2-hydroxyethyl)ptperazine,  as  determined  by  paper  chroma- 
tography method. 


For  use  only: 

1 .  As  an  antistatic  agent  at  levels  not  to  exceed  0.5  percent  by  weight 
of  molded  or  extruded  polyethylene  containers  intended  for  contact 
with  honey,  chocolate  syrup,  liquid  sweeteners,  condiments,  flavor 
extracts  and  liquid  flavor  concentrates,  grated  cheese,  light  and 
heavy  cream,  yogurt,  and  foods  of  Type  VIII  as  described  in  Table  1 
of  §  176.170(c)  of  this  chapter. 

2.  As  an  antistatic  agent  at  levels  not  to  exceed  0.2  percent  by  weight 
In  polypropylene  films  complying  wrth  §  177.1520  of  this  chapter,  and 
used  in  contact  with  food  of  Types  I,  II.  III.  IV.  V,  Vl-B,  VII.  VIII.  and 
IX  described  in  Table  1  of  §176. 170(c)  of  this  chapter,  and  under 
conditions  of  use  B  through  H  described  in  Table  2  of  §  176.170(c) 
of  this  chapter.  The  average  thickness  of  such  polypropylene  film 
shall  not  exceed  0.001  inches  (30  micrometers). 


Dated:  May  23, 1997. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  97-15011  Filed  6-9-97;  8:45  am] 
BiLUNO  C006  4iao-oi-r 


OE  P  A  p - Mt '^iT  OF  HEALTH  AND 

-UMAN  SE-v  CES 


>OC     K 


Administration 


■  Cja  i>art872 
Do.:».-  NO  95N-0033] 


es;  Endodontic  Dry  Heat 
-r.ictions  and  Technical 


AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  corrections  and 

technical  amendment. 

Summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  January  21.  1997  (62  FR 
2900).  The  document  issued  a  final  rule 
to  require  the  filing  of  a  premarket 
approval  application  or  a  notice  of 
completion  of  a  product  development 
protocol  for  the  endodontic  dry  heat 
sterilizer,  a  medical  device.  The 
document  was  published  with  some 
errors.  This  document  corrects  those 
errors. 

t^c ACTIVE  DATE:  January  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-215). 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
827-2974. 

The  Correctioiis 

In  FR  Doc.  97-1336,  beginning  on 
page  2900  in  the  Federal  Register  of 


Tuesday,  January  21, 1997,  the 
following  corrections  are  made: 

1.  On  page  2900.  in  the  third  column, 
in  the  second  full  paragraph,  in  the 
thirty-first  line,  "September  5, 1995"  is 
corrected  to  read  "Jime  22, 1995"  and 
on  that  same  page,  in  the  third  column, 
in  the  second  full  paragraph,  in  the 
thirty-second  line,  "August  7.  1995"  is 
corrected  to  read  "September  5.  1995". 

2.  On  page  2902,  in  the  second 
column,  in  the  second  paragraph,  in  the 
fourth  line,  and  on  that  same  page,  in 
the  second  column,  in  the  third 
paragraph,  in  the  twenty-second  line. 
"September  5,  1995"  is  corrected  to  read 
"April  21, 1997". 

3.  On  page  2902.  in  the  second 
column,  in  the  third  paragraph,  in  the 
twenty-eighth  line.  "August  7.  1995"  is 
corrected  to  read  "March  21,  1997." 

The  Technical  Amendment 

S  872.6730    [Amended] 

4.  Section  872.6730  Endodontic  dry 
heat  sterilizer  is  amended  in  paragraph 
(c)  by  removing  "September  5.  1995" 
each  time  it  appears  and  adding  in  its 
place  "April  21.  1997". 

Dated:  May  27, 1997. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiologica  Health. 

IFR  Doc.  97-15013  Filed  6-9-97;  8:45  am) 
MUJNQ  COOE  4iaO-01-F 


POSTAL  SERVICE 

39  CFR  Part  111 

Special  Services  Reform; 
Implementation  Standards 

AGENCY:  Postal  Service. 

ACTION:  Supplementary  final  rule. 

SUMMARY:  This  supplementary  final  rule 
sets  forth  the  remaining  Domestic  Mail 


Manual  (DMM)  standards  adopted  by 
the  Postal  Service  to  implement  the 
Decision  of  the  Governors  of  the  United 
States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  Special  Services 
and  Fees.  Docket  No.  MC96-3.  These 
standards  constitute  only  minor  changes 
or  refinements  to  internal  operational 
procediues  that  have  been  made  since 
publication  of  the  final  rule  in  the 
Federal  Register  on  May  12, 1997  (62 
FR  26086-26099). 

The  standards  in  this  supplementary 
final  rule  do  not,  in  any  way,  affect  the 
fees  or  attributes  of  the  special  services 
as  they  were  published  in  the  final  rule 
for  post  office  box  service  and  caller 
service,  certified  mail,  insurance 
(insured  mail  and  Express  Mail),  parcel 
airlift,  registered  mail,  return  receipt 
service,  return  receipt  for  merchandise 
service,  and  stamped  cards  (formerly 
named  postal  cards).  Although  no 
substantive  changes  have  been  made  to 
the  final  rule,  this  supplementary  final 
rule  does  respond  to  comments  that  the 
Postal  Service  had  sought  with 
publication  of  the  final  rule. 
EFFECTIVE  DATE:  June  8,  1997. 
FOR  FURT^ta  iNfORMA'iON  CONTACT:  Neil 
Berger,  (202]  2bb 

StiPPtEMENTARY  INFORMATION;  On  June  7, 
1996,  pursuant  to  its  authority  under  39 
U.S.C.  3621.  et  seq..  the  Postal  Service 
filed  with  the  Postal  Rate  Commission 
(PRC)  a  request  for  a  recommended 
decision  on  several  special  service 
reform  proposals.  The  PRC  designated 
the  filing  as  Docket  No.  MC96-3.  The 
PRC  published  a  notice  of  the  filing, 
with  a  description  of  the  Postal 
Service's  proposals,  on  June  21, 1996,  in 
the  Federal  Register  (61  FR  31968- 
31979). 

P\irsuant  to  39  U.S.C.  3624,  on  April 
2. 1997,  the  PRC  issued  its 
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Recommended  Decision  on  the  Postal 
Service's  Request  to  the  Governors  of 
the  Postal  Service.  The  PRC's 
Recommended  Decision  made  revisions 
to  some  of  the  restructuring  of  the  post 
office  box  fees  requested  by  the  Postal 
Service.  In  other  areas,  the  PRC's 
Recommended  Decision  generally 
followed  the  requests  made  by  the 
Postal  Service  to  increase  the  fee  for 
certified  mail,  merge  the  two  options  for 
return  receipt  service,  merge  the  two 
options  for  return  receipt  for 
merchandise,  increase  the  maximum 
available  indemnity  for  insured  mail  to 
$5,000,  add  optional  insurance  to 
$5,000  for  Express  Mail  and  refine  the 
current  available  indemnity  structure, 
simplify  the  fee  schedule  for  registered 
mail,  and  eliminate  special  delivery. 
Although  the  PRC  did  not  recommend 
a  fee  for  postal  cards  (renamed  stamped 
cards),  it  did  suggest  that  the  Postal 
Service  remove  costs  unique  to  stamped 
cards  from  total  stamped  cards  and 
postcards  subclass  costs  to  support  any 
proposed  fee  in  addition  to  the  face 
value  of  the  cards. 

To  implement  the  Governors' 
decision,  the  Postal  Service  published  a 
final  rule  containing  the  DN^ 
standards  adopted  by  the  Postal  Service 
in  the  May  12.  1997,  Federal  Register 
(62  FR  26086-26099).  The  revised  DMM 
standards  took  effect  June  8,  1997.  As 
explained  in  that  final  rule,  because  the 
PRC's  Recommended  Decision,  as 
approved  by  the  Governors,  established 
standards  that  were  not  previously 
published  for  public  comment  in  a 
proposed  rule,  the  Postal  Service 
solicited  comments  from  customers  in 
three  areas  involving  implementation  of 
the  PRC's  Recommended  Decision  and 
the  Governors'  Decision.  Comments 
-were  solicited  on  the  following 
standards: 

1 .  Standards  for  post  office  box 
service  as  provided  in  DMM  D910, 
including  eligibility  for  box  service  in 
offices  that  offer  no  form  of  carrier 
delivery. 

2.  Standards  for  indemnity  as 
provided  in  DMM  SOlO,  S500,  and 
S913. 

3.  Standards  for  return  receipt  service 
and  return  receipt  service  for 
merchandise  in  DMM  S915  and  S917, 
including  the  merger  of  the  options 
currently  available. 

After  considering  die  potential  effects 
of  these  provisions,  the  Postal  Service 
determined  to  allow  15  days  for  public 
conunent  through  May  27, 1997. 
Although  a  longer  comment  period  is 
usually  provided,  the  Postal  Service 
concluded  that  a  15-day  comment 
period  was  warranted  in  this  case  for 
two  reasons: 


1.  First,  the  list  of  provisions  on 
which  comment  was  sought  was  short 
and  straightforward.  Customers  and 
mailers  would  have  little  difficulty 
evaluating  the  effect  of  these  provisions 
on  their  personal  or  commercial  mailing 
requirements. 

2.  Second,  the  Postal  Service  wanted 
to  ensure  that  customers  and  mailers 
had  sufficient  time  after  the  close  of  the 
comment  period  and  publication  of  any 
possible  revisions  to  the  final  rule  to 
make  the  necessary  changes  to  their 
operations  before  die  June  8,  1997, 
implementation  date. 

Part  A  of  this  supplementary  final 
rule  provides  an  analysis  of  comments 
received  and  the  Postal  Service 
responses.  Part  B  describes  the  minor 
operational  changes  and  clarifying 
amendments  made  to  certain  DMM 
standards  as  originally  published  in  the 
final  rule  for  post  office  box  service  and 
caller  service.  The  affected  text  of  the 
revised  DMM  standards  that  have  been 
subsequently  amended  are  published  at 
the  end  of  this  supplementary  final  rule. 

A-  Summary  of  (  n  m  m  f  n  t  s 

The  Postal  Service  received  only  two 
pieces  of  correspondence  offering 
comments  on  the  tiaee  identified 
aspects  of  the  final  rule.  Both 
commenters  were  individual  customers. 

Of  those  aspects  on  which  comment 
was  sought,  one  commenter  v^rrote  on 
issues  relevant  to  all  three  aspects, 
whereas  the  second  commenter  wrote 
on -only  return  receipt  service.  Some  of 
the  comments  did  not  directly  address 
the  issues  as  requested  in  the  final  rule; 
instead,  they  touched  on  minor  areas 
not  within  the  scope  of  the  final  rule — 
for  example,  the  use  of  special  services 
stamps. 

Ahhoogh  comment  was  sought  on 
only  three  specific  aspects  of  the  final 
rule,  one  commenter  submitted 
comments  on  one  other  issue  as 
discussed  in  section  4. 

1 .  Post  Office  Box  Service 

a.  Physical  Address 

One  commenter  stated  that  the 
requirement  in  DMM  D910.2.4  that  a 
post  office  box  applicant  or  current  box 
customer  must  identify  his  or  her 
physical  address  would  preclude  those 
customers  who  operate  from  a  mobile 
home  from  obtaining  a  post  office  box. 
Furthermore,  this  commenter  believed 
that  any  such  requirement  should  be 
limited  to  those  customers  who  obtain 
a  box  at  the  Group  D  or  Group  E  fees. 

The  Postal  Service  has  not  imposed  a 
new  requirement  with  the  final  rule. 
This  requirement  was  included  in  the 
final  rule  for  completeness  and  to 


provide  readers  the  context  for  those 
standards  that  were  changed  by  the  final 
rule.  The  curreut  box  application  form 
(PS  Form  1093,  Application  for  Post 
Office  Box  or  Caller  Service)  requires 
applicants,  including  those  who  operate 
from  a  mobile  home,  to  provide  a 
physical  address  (such  as  that  of  a 
mobile  home  park).  The  Postal  Service 
believes  that  customers  already  have  to 
identify  a  physical  address  for  postal  as 
well  as  many  nonpostal  purposes,  and 
they  should  be  able  to  identify  such  an 
address  when  applying  for  a  post  office 
box. 

b.  Box  Termination 

One  commenter  stated  that  the 
regulation  in  DMM  D910.8.2  that  allows 
post  office  box  service  to  be  terminated 
if  a  box  customer  conducts  himself  or 
herself  in  a  violent,  threatening,  or 
otherwise  abusive  maimer  on  postal 
property  is  too  subjective  and  should 
not  apply  only  to  box  customers. 

The  final  rule  merely  codifies  existing 
practices  and  policies.  This  regulation 
stemsirom  problems  that  the  Postal 
Service  has  experienced  with  box 
customers  in  particular  and  responds  to 
those  particular  problems.  Any 
customer  whose  box  service  is 
terminated  on  such  grounds  has  a  right 
of  appeal  as  provided  under  DMM 
D910.8.3.  Moreover,  this  basis  for 
terminating  box  service  has  already 
been  upheld  by  the  Judicial  Officer 
Department  of  the  Postal  Service,  so 
inclusion  of  the  language  simply  serves 
to  identify  all  the  applicable  groimds  for 
termination  of  box  service. 

2.  Indemnity  Standards 

One  commenter  stated  that  the  lower 
"bound  in  the  first  value  increment  for 
insured  registered  mail  in  DMM  Exhibit 
R900.16.0  should  be  changed  from  50.00 
to  $0.01  because  the  commenter 
asserted  that  insurance  cannot  be 
piurchased  for  articles  having  no  value. 

The  lower  bound  in  the  first 
increment  in  the  insured  registry  fee 
schedule  begins  at  $0.00  for  simplicity 
and  parallel  structure  with  the 
uninsured  registry  fee  option.  The 
Postal  Service  doubts,  moreover,  that 
customers  mailing  articles  of  no  value 
will  pay  the  marginally  higher  fee  for 
insured  registry  because  the  option  of 
purchasing  registry  without  insiirance 
will  be  available  for  a  slightly  lower  fee. 
Retail  postal  clerks  can  assist  customers 
in  selecting  the  service  option  that  best 
meets  the  needs  of  those  customers. 

3.  Return  Receipt  Senrices 

Both  commenters  suggested  that  the 
Postal  Service  modify  the  green  return 
receipt  postcard  (PS  Form  3811, 
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Domestic  Return  Receipt)  to  enable  the 
delivery  employee  to  indicate  on  the 
card  whether  tiie  addressee's  delivery 
address  matches  the  delivery  address 
printed  on  the  mailpiece.  Currently,  the 
delivery  employee  does  not  mark  the 
address  block  on  the  card  if  the  address 
of  delivery  matches  the  address  on  the 
mailpiece.  The  commenters  emphasized 
that  redesigning  the  card  with  a 
checkbox  would  provide  further 
confirmation  to  the  sender  that  the 
delivery  address  on  the  piece  was 
correct. 

The  Postal  Service  believes  that  this 
proposal  merits  adoption.  This  measure 
would  provide  further  confirmation  to 
the  sender  of  the  correctness  of  the 
addressee's  address.  The  Postal  Service 
is  in  the  process  of  redesigning  the 
return  receipt  card.  Owing  to  large 
inventories  of  the  current  card,  the 
Postal  Service  will  not  begin  to 
introduce  a  new  card  until  later  this 
year. 

4.  Other 

One  commenter  requested  that  the 
Postal  Service  permit  customers  to  use 
previously  issued  special  delivery 
stamps  for  any  purpose.  The  last  special 
delivery  stamp  was  issued  26  years  ago 
in  May  1971  and  withdrawn  from 
general  sale  in  1974.  The  commenter 
also  requested  that  other  special 
services  stamps  (certified  mail, 
registered  mail,  and  special  handling)  be 
valid  for  the  particular  service  and  that 
the  old  newspaper  stamps  and  parcel 
post  stamps  be  permitted  for  any  use. 

Under  DMM  P022.2.2.  certified  mail 
stamps  (last  issued  in  1955),  special 
delivery  stamps  (last  issued  in  1974), 
and  special  handling  stamps  (last  issued 
in  1955)  are  'not  valid  to  pay  postage 
for  U.S.  domestic  or  U.S. -originated 
international  mail."  Although  registry 
stamps  are  not  listed  in  that  regulation, 
they  were  issued  on  December  11,  1911, 
and  were  withdrawn  from  general  sale 
on  May  28,  1913.  It  is  unlikely  that 
customers  would  use  these  stamps  to 
pay  registry  fees  because  these  stamps 
have  much  higher  value  as  philatelic 
items.  Parcel  post  stamps,  last  issued  in 
1913,  have  been  valid  for  any  domestic 
postal  purpose  since  July  1,  1913. 

Newspaper  stamps  were  first  issued 
in  1865  for  bulk  mailings  of  newspapers 
and  periodicals.  Starting  in  1875,  the 
stamps  were  affixed  to  special  cards, 
canceled,  and  kept  by  the  postmaster  as 
a  record  of  proper  payment.  The  Post 
Office  Department  discontinued  issuing 
these  stamps  on  )uly  1.  1896. 
Newspaper  stamps  were  a  precursor  to 
the  current  required  use  of  advance 
deposit  accounts  to  pay  Periodicals 
postage.  Currently.  Periodicals  mail. 


unlike  any  other  class  of  mail,  may  not 
be  paid  with  adhesive  stamps,  postage 
meter  stamps,  or  permit  imprint  indicia. 

When  the  Post  Office  Department 
introduced  many  of  its  special  services, 
it  issued  distinctive  stamps  to  enable 
customers  to  pay  the  fees  for  the 
particular  special  service  as  well  as 
serve  as  a  means  of  endorsement.  As  a 
customer  convenience  and  a  cost-saving 
measure  for  the  Postal  Service,  issuance 
of  new  special  services  stamps  was 
discontinued  and  customers  were 
permitted  to  use  ordinary  postage 
stamps  to  pay  the  postage  and  the 
applicable  special  service  fees.  To 
ensure  proper  handling,  the  Postal 
Service  has  required  the  use  of 
endorsements  to  indicate  the  purchase 
of  services.  Since  1994.  the  Postal 
Service  has  required  customers  to  use 
special  labels  for  most  of  these  special 
services.  This  policy  ensures  that  the 
mail  is  properly  handled  according  to 
the  service  purchased. 

To  avoid  confusion,  the  Postal  Service 
does  not  intend  to  change  its  policy  of 
disallowing  the  use  of  special  delivery 
stamps.  Customers  who  possess  special 
delivery  stamps  may  use  them  to  pay 
the  special  delivery  fee  for  international 
special  delivery  mail.  Section  373  of  the 
International  Mail  Manual  clearly 
provides  that  the  sender  "may  pay  the 
special  delivery  fee  with  special 
delivery  stamps,  postage  stamps, 
postage  validation  imprinter  (PVI) 
labels,  or  postage  meter  stamps. 
However,  special  delivery  stamps  may 
only  be  used  for  the  payment  of  the 
special  delivery  fee." 

B.  Summary  of  DMM  Changes 

1 .  Post  Office  Box  Service 

The  scope  of  the  amendments  to  the 
final  rule  on  post  office  box  service 
under  DMM  D910.5.0  covers  clarifying 
definitions  to  the  administrative  and 
delivery  boundaries  of  post  offices  that 
provide  delivery  to  other  offices. 
Additionally,  the  ambiguous  term 
"smallest  available  size"  in  reference  to 
no-fee  boxes  available  to  certain 
customers  was  specified  as  "the 
smallest  box  currently  vacant"  rather 
than  the  smallest  box  installed  in  the 
particular  postal  facility. 

Further,  the  amended  language  notes 
that  boxes  at  Group  E  fees  are  also 
available  as  provided  under  the  rules  for 
post  offices  without  any  carrier  delivery. 
Eligibility  for  Group  E  fees  was 
additionally  defined  with  the  exclusion 
of  customers  who  receive  mail  at  single- 
point  delivery  stops  such  as  hotels, 
colleges,  military  installations,  and 
transient  trailer  parks. 


Finally,  McLean,  VA  22103  is  deleted 
from  DMM  Exhibit  D910.5.3,  Facilities 
Assigned  Location-Based  Box  Fees,  with 
the  relocation  in  1992  of  that  ZIP  Code 
from  a  Group  B  location  to  a  Group  C 
postal  facility.  Customers  receiving 
service  at  that  ZIP  Code  are  to  be 
charged  Group  C  fees. 

2.  Caller  Service 

Postmasters  in  Group  D  post  offices 
are  given  the  option  under  new  DMM 
D920.4.8  of  synchronizing  customer 
payments  for  caller  service  to  April  1 
and  October  1  if  the  office  has  fewer 
than  500  post  office  boxes.  This  option 
was  already  available  for  post  office  box 
fees  in  Group  D  offices,  but  it  was  not 
available  for  caller  service  because, 
before  the  June  8  implementation  of  the 
final  rule,  caller  service  was  not  offered 
at  Group  D  offices. 

Finally,  McLean,  VA  22103  is  moved 
from  Group  B  to  Group  C  in  DMM 
Exhibit  D920.4.1,  Caller  Service  Groups, 
with  the  relocation  of  that  ZIP  Code  in 
1992  from  a  Group  B  location  to  a  Group 
C  postal  facility.  Caller  service 
customers  receiving  service  at  that  ZIP 
Code  are  to  be  charged  Group  C  fees. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404, 3001-3011, 3201-3219, 3403- 
3406.  3621.  3626,  5001. 

2.  In  view  of  the  foregoing,  amend  the 
following  sections  of  [Domestic  Mail 
Manual  Issue  51  as  set  forth  below: 

D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 


0900    Other  Delivery  Services 

D910    Post  Office  Box  Service 

•        •        •        •        • 

5.0  FEE  GROUP  ASSIGNMENTS 

5.1  Post  0£Eces 

For  purposes  of  fee  group  assignment, 
and  as  defined  in  4.3,  a  post  office 
includes  all  subordinate  facilities  or 
units  administered  by  that  post  office, 
such  as  classified  stations,  classified 
branches,  and  contractor-operated 
facilities.  Additionally,  the  type  of 
carrier  delivery  service  available  at  any 
one  facility  administered  by  a  post 
office  determines  the  fee  group 
applicable  to  all  facilities  of  that  post 
office  as  follows: 

[Amend  5.1a  by  replacing  "boundaries 
of  any  delivery  area  ZIP  Code"  with 
"delivery  ZIP  Code  boundaries";  by 
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adding  "(i.e..  the  smallest  box  currently 
vacant)"  after  "smallest  available  size": 
and  by  adding  "Boxes  at  Group  Efees 
are  also  available  as  provided  under 
5.1c."  to  the  end  of  the  section  to  read 
as  follows:] 

a.  Post  Office  With  City  Delivery.  A 
post  office  that  provides  city  carrier 
delivery  at  any  of  its  administered 
facilities  applies  Group  C  fees,  except  as 
provided  in  5.3.  A  customer  whose 
physical  residence  or  business  location 
is  within  the  geographic  delivery  ZIP 
Code  boundaries  administered  by  that 
city  delivery  post  office,  who  is 
ineligible  for  any  form  of  carrier 
delivery  service  from  that  post  office 
and  who  does  not  receive  carrier 
delivery  via  an  out-of-bounds  delivery 
receptacle,  may  obtain  one  box  of  the 
smallest  available  size  (i.e.,  the  smallest 
box  currently  vacant)  at  the  Group  E  fee 
(no  fee).  Boxes  at  Group  E  fees  are  also 
available  as  provided  under  5.1c. 

b.  Post  Office  With  Only  Rural  or 
Highway  Contract  Carrier  Delivery.  A 
post  office  that  does  not  provide  city 
carrier  delivery  but  provides  only  rural 
carrier  or  highway  contract  carrier 
delivery  at  any  of  its  administered 
facilities  applies  Group  D  fees,  except  as 
provided  in  5.3,  with  two  exceptions: 
[Amend  5.1b(l)  by  replacing 
"boundaries  of  any  delivery  area  ZIP 
Code"  with  "delivery  ZIP  Code 
boundaries";  by  adding  "(i.e.,  the 
smallest  box  currently  vacant)"  after 
"smallest  available  size":  and  by  adding 
"Boxes  at  Group  Efees  are  also 
available  as  provided  under  5.1c. "  to 
the  end  of  the  section  to  read  as 
follows:) 

(1)  A  customer  whose  physical 
residence  or  business  location  is  within 
the  geographic  delivery  ZIP  Code 
boundaries  administered  by  that  non- 
city  delivery  post  office,  who  is 
ineligible  for  any  form  of  carrier 
delivery  service,  who  does  not  receive 
carrier  delivery  via  an  out-of-bounds 


delivery  receptacle,  and  who  resides 
outside  the  immediate  vicinity  of  the 
post  office  as  specified  in  Postal 
Operations  Manual  653,  may  obtain  one 
box  of  the  smallest  available  size  (i.e., 
the  smallest  box  currently  vacant)  at  the 
Group  E  fee  (no  fee).  Boxes  at  Group  E 
fees  are  also  available  as  provided  under 
5.1c. 

(2)  A  customer  whose  ineligibility  for 
carrier  service  arises  from  residing  in 
the  immediate  vicinity  of  the  post  office 
as  specified  in  Postal  Operations 
Manual  653  is  afforded  continued 
access  to  general  delivery  service. 
[Amend  5.1c  by  replacing  "boundaries 
of  other  post  offices"  with  "ZIP  Code 
boundaries  of  another  post  office"  to 
read  as  follows:] 

c.  Post  Office  Without  Any  Carrier 
Delivery.  A  post  office  that  does  not 
provide  any  form  of  carrier  delivery 
(i.e.,  a  nondelivery  post  office)  exists 
within  the  geographic  delivery  ZIP  Code 
boundaries  of  another  post  office.  A 
nondelivery  post  office  applies  Group  D 
fees  or  Group  E  fees  (no  fees),  based  on 
the  box  customer's  physical  residence  or 
business  location  relative  to  the 
geographic  boundaries  of  the  post  office 
containing  the  nondelivery  office,  as 
follows: 

[Amend  5.1c(l)  by  replacing  in  the  first 
sentence  "inside  the  geographic  ZIP 
Code  boundaries"  with  "within  the 
geographic  delivery  ZIP  Code 
boundaries":  by  replacing  in  the  second 
sentence  "a  box  at  either  the 
nondelivery  office  or  the  containing 
delivery  office"  with  "a  box  of  any  size 
at  the  nondelivery  office  or  the  smallest 
vacant  box  at  the  containing  delivery 
office"  to  read  as  follows:] 

(1)  If  the  box  customer's  physical 
residence  or  business  location  is  within 
the  geographic  delivery  ZIP  Code 
boundaries  of  the  post  office  containing 
the  nondelivery  office,  and  the  customer 
is  eligible  for  carrier  delivery  service,  a 
box  at  the  nondelivery  office  is  provided 


at  the  Group  D  fee.  If  the  customer  is  not 
eligible  for  carrier  delivery  service  and 
does  not  receive  carrier  delivery  via  an 
out-of-bounds  delivery  receptacle,  a  box 
of  any  size  at  the  nondelivery  office  or 
the  smallest  vacant  box  at  the 
containing  delivery  office  is  provided  at 
the  Group  E  fee  (no  fee). 

[Amend  5.1c{2)  by  replacing 
"geographic  ZIP  Code  boundaries"  with 
"geographic  delivery  ZIP  Code 
boundaries"  to  read  as  follows:] 

(2)  If  the  box  customer's  physical 
residence  or  business  location  is  outside 
the  geographic  delivery  ZIP  Code 
boundaries  of  the  post  office  containing 
the  nondelivery  office,  a  box  is  provided 
at  the  Group  D  fee. 

[Add  new  5.  id  to  read  as  follows:] 

d.  Single-Point  Delivery.  Eligibility  for 
Group  E  fees  does  not  extend  to 
individual  tenants,  contractors, 
employees,  or  other  individuals 
receiving  or  eligible  to  receive  single- 
point  delivery  such  as  delivery  to  a 
hotel,  college,  military  installation,  or 
transient  trailer  park. 

[Amend  5.2  by  adding  "and  not  under 
the  administration  of  a  post  office"  after 
"post  office  boxes"  to  read  as  follows:] 

5.2  Mail  Processing  Facilities 

Mail  processing  facilities  with  post 
office  boxes  and  not  under  the 
administration  of  a  post  office  apply 
Group  C  fees  to  post  office  boxes,  except 
as  provided  in  5.3. 

[Amend  5.3  by  removing  "McLean,  VA 
22103"  in  Exhibit  5.3  to  read  as 
follows:] 

5.3  Facilities  Assigned  Location-Based 
Box  Fees 

The  facilities  defined  by  the  ZIP 
Codes  in  Exhibit  5.3  constitute 
exceptions  to  the  fee  groupings 
described  in  5.1  and  5.2.  Group  A  or  B 
fees  apply  as  identified. 


Facilities  Assigned  Location-Based  Box  Fees— Exhibit  5,3 


Group 


Location 


ZIP  Codes 


A 
B 


New  York,  NY  

Boston,  MA 

Staten  Island.  NY : 

Long  Island  City,  NY 

Brooklyn,  NY  

Queens  (Flushing),  NY 

Queens  (Jamaica),  NY  

Queens  (Far  Qockaway),  NY 

Philadelphia,  PA  

Washington.  DC 

Bethesda,  MD 

Arlington,  VA ] 


10001-10299 

02113,  02115.  02117,  02128. 

02158-02162,  02164-02168, 

02218.  02238 
10301-10399 
11101-11199 
11201-11299 
11301-11399 
11401-11499 
11601-11699 

19101-19104.  19105,  19107 
20004-20009,  20013,  20026, 

20044,  20050,  20056 
20813,  20824,  20825,  20827 
22202,  22209.  22210.  22216 


02134.  02135. 
02178,  02179. 


02139.  02140.  02142,  02146. 
02181,  02205,  02214-02216, 


20033,  20035,  20036.  20037,  20038,  20043. 
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Group 


Facilities  Assigned  Location-Based  Box  Fees — Exhibit  5.3 — Continued 


Location 


Chicago.  IL  60606,  60610,  60611. 

60654,  60664,  60680,  60681,  60684, 

60690. 

Los  Angeles.  CA 

Beverly  Hills,  CA 

Santa  Monica.  CA 

San  Francisco,  CA 

Honolulu,  HI  


ZIP  Codes 


90019.  90024,  90025.  90034.  90035,  90048.  90049,  90064,  90067,  90069 

90210-90212 

90401-90405 

94101,  94107,  94108,  94126.  94133.  94147.  94159.  94164 

96801-96815,  96830 


D920    Caller  Service 


4.0    BASIS  OF  FEES  AND  PAYMENT        4,1    Basic  Caller  Fee 


[Amend  4.1  by  removing  "McLean,  VA 
22103"  from  Exhibit  4.1  to  read  as 
follows:] 


The  caller  service  fee  groups  are 
shown  in  Exhibit  4.1  and  are  charged 
per  semiannual  (6-month)  period.  The 
fee  must  be  paid  for  each  caller  number 
or  separation  used,  with  two  exceptions: 


Caller  Service  Groups— Exhibit  4.1 


Group 



Location 

ZIP  Codes 

A 

New  York,  NY  

10001-10299 

B 

Boston,  MA  

02113.  02115.  02117.  02128,  02134.  02135,  02139,  02140.  02142.  02146, 
02158-02162,  02164-C2168,  02178,  02179.  02181,  02205.  02214-02216. 
02218.  02238 

Staten  Island,  NY 

10301-10399 

Long  Island  City,  NY _ 

11101-11199 

BrooWyn.  NY 

11201-11299 

Queens  (Flushing).  NY 

11301-11399 

Queens  (Jamaica),  NY  

11401-11499 

Queens  (Far  Rockaway),  NY 

11601-11699 

Philadelphia.  PA  

19101-19104.  19105,  19107 

Washington.  DC 

20004-20009,  20013.  20026.  20033.  20035.  20036.  20037.  20038.  20043, 
20044,  20050,  20056 

Bethesda,  MD  

20813,  20824,  20825,  20827 

Arlington.  VA 

22202,22209,22210.22216 

Chkago,  IL „ 

60606.  60610.  60611.  60654,  60664,  60680.  60681.  60684.  60690 

Los  Angeles,  CA 

90019.  90024.  90025,  90034.  90035.  90048.  90049.  90064.  90067,  90069 

Beverly  Hilis,  CA 

90210-90212 

Santa  Monica,  CA _ _ 

90401-90405 

San  Francisco,  CA 

94101.  94107,  94108.  94126.  94133.  94147,  94159,  94164 

Honolulu.  HI  

96801-96815,  96830 

C  

All  post  offkies-with  city  delivery 

and  all  nondelivery  mail  processing  facilities  not  listed  in  Group  A  or  B. 

D  

All  past  offices  with  no  city  delivery  but  with  only  rural  or  highway  contract  delivery  and  not  listed  in  Group  A  or  B. 

[Add  new  4.8  to  read  as  follows:] 
4.8    Exception  for  Group  D  Offices 

Postmasters  at  Group  D  offices  with 
fewer  than  500  post  office  boxes  may  set 
April  1  and  October  1  as  the  beginning 
of  payment  periods  for  caller  service 
customers  in  their  offices.  Payment 
periods  beginning  other  than  April  1  or 
October  1  are  brought  into  alignment 
with  these  respective  dates  by  adjusting 
fees  as  follows: 

a.  New  service,  one-sixth  of  the 
semiannual  fee  is  charged  for  each 
remaining  month  between  the  beginning 
of  the  new  payment  period  and  the  next 
April  1  or  October  1. 

b.  Existing  service,  one-sixth  of  the 
semiannual  fee  is  charged  for  each 


remaining  month  between  the  end  of  all 
currently  paid  periods  and  the  next 
April  1  or  October  1 . 

c.  Next  one  or  two  semiannual 
payment  p>eriods,  an  adjustment  may  be 
accepted  in  addition  to  fees. 

*        •        •        •        * 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  97-15125  Filed  6-9-97;  8:45  am] 
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SECTION 


Clea     i 

Operair"q 
Commor»ved!th  ot  v'-q;nia 


•'  "-ui   -f^^,  );■ ' '  :v  A p o '  oval  of 


AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

StiMMARM»  The  EPA  is  granting  final 
interim  approval,  pursuant  to  Title  V  of 
the  Clean  Air  Act,  of  the  Operating 
Permits  Program  which  the 
Commonwealth  of  Virginia  submitted 
for  the  purpose  of  complying  with 
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Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  sources. 
EFFECTIVE  DATE:  July  10,  1997. 
ADDRESSES:  Copies  of  the 
Commonwealth's  submittal  and  other 
supporting  information  used  in 
developing  the  final  interim  approval 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  EPA  Region  III;  Air, 
Radiation,  &  Toxics  Division;  841 
Chestnut  Building;  Philadelphia,  PA 
19107. 

FOR  FURTHER  INFORMATION  CON"  ACT:  Ray 
Chalmers,  3AT23;  U.S.  EPA  Region  HI; 
Air,  Radiation,  &  Toxics  Division;  841 
Chestnut  Building:  Philadelphia,  PA 
19107.  Phone:  (215)  56&-2061. 

SUPPLfMENTARV  INFORMATION: 

I.  Background 

States  are  directed  by  the  1990  Clean 
Air  Act  ("the  Act"),  42  U.S.C.  7401,  et 
seq.  to  develop  and  submit  operating 
permits  programs  to  EPA  by  November 
15,  1993.  The  requirements  for  approval 
of  State  operating  permits  programs  are 
found  at  sections  501  through  506  of  the 
Act,  and  at  40  CFR  part  70.  These 
requirements  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards.  EPA  is  required  to  approve  or 
disapprove  each  program  within  1  year 
after  receiving  the  submittal.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  40  CFR  part 
70,  EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  2  years. 

n.  EPA  Action  and  Implications 

EPA  proposed  to  grant  approval  of  the 
Commonwealth  of  Virginia's  40  CFR 
part  70  operating  permits  program,  and 
its  program  for  receiving  delegation  of 
112  standards,  in  a  Federal  Register 
document  published  on  March  18,  1997. 
See  62  FR  12778.  EPA  hereby 
incorporates  by  reference  the  discussion 
and  rationale  contained  in  the  March 
18,  1997  proposed  interim  approval 
notice.  That  notice  may  be  consulted  for 
a  detailed  description  of  the 
Commonwealth's  submittals  and  for  an 
explemation  of  why  EPA  believes 
interim  approval  is  appropriate,  and 
why  EPA  is  not  able  at  this  time  to  grant 
full  approval  to  Virginia's  program. 
After  consideration  of  public  comments 
received  on  the  proposal,  EPA  is 
granting  final  interim  approval  to  the 
Commonwealth's  operating  permits 
program.  The  Commonwealth's 
approved  program  consists  of  Title  V 
operating  permit  and  fee  program 
regulations  submitted  on  September  10, 


1996,  operating  permit  regulations  for 
acid  rain  soiu'ces  submitted  on 
September  12, 1996,  and  the  non- 
regulatory  portions  of  operating  permit 
program  submittals  from  the 
Commonwealth  dated  November  12, 
1993,  January  14,  1994,  January  9,  1995, 
May  17,  1995,  February  6,  1997,  and 
February  27, 1997.  In  addition,  the  EPA 
is  also  promulgating  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  Commonwealth's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  This 
program  for  delegations  only  applies  to 
sources  covered  by  the  40  CFR  part  70 
program. 

The  Commonwealth  of  Virginia's  40 
CFR  part  70  program  approved  in  this 
document  applies  to  all  40  CFR  part  70 
sources  (as  defined  in  the  approved 
program)  within  the  Commonwealth. 
This  interim  approval  extends  until  July 
12,  1999.  As  described  below,  during 
this  interim  approval  period  the 
Commonwealth  of  Virginia  is  protected 
from  sanctions,  and  EPA  is  not  obligated 
to  administer  and  enforce  a  Federal 
operating  permits  program  promulgated 
at  40  CFR  part  71  in  the 
Commonwealth.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  40  CFR  part  70, 
and  the  1-year  time  period  for  submittal 
of  permit  applications  by  subject 
sources  begins  upon  the  effective  date  of 
this  interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  applications. 

On  July  1,  1996,  EPA  promulgated 
regiilations  at  40  CFR  Part  71  which 
govern  EPA's  implementation  of  a 
Federal  operating  permits  program.  See 
61  FR  34202.  On  July  31,  1996,  EPA 
published  a  dociunent  at  61  FR  39877 
listing  statss,  including  Virginia,  whose 
40  CFR  part  70  operating  permits 
programs  had  not  been  approved  by 
EPA  and  where  a  40  CFR  part  71 
Federal  operating  permits  program  was 
effective  as  of  that  date.  Today's  action 
cancels  the  applicability  of  the  40  CFR 
part  71  Federal  operating  permits 
program  in  Virginia.  Upon  the  effective 
date  of  today's  approval,  the  40  CFR 
part  71  application  deadline  will  be 
superseded  by  Virginia's  40  CFR  part  70 
application  deadlines. 

m.  Public  Comments  and  EPA's 
Response 

EPA  received  two  comments,  both 
from  corporations,  in  response  to  its 
proposal  to  grant  interim  approval  to 
Virginia's  Title  V  operating  permits 
program.  One  company  supported  the 
proposed  interim  approval.  The  other 
company,  which  treats  contaminated 


soil  using  a  thermal  desorption 
technology,  argued  that  EPA  should 
withdraw  the  proposed  interim 
approval  of  Virginia's  Title  V  program 
because  the  company  believes  Virginia 
had  shown  that  it  was  unable  or 
unwilling  to  appropriately  permit 
sources.  The  evidence  the  company 
cited  was  that  in  1993  Virginia  had 
issued  a  construction  permit  to  one  of 
the  commenter's  competitors  (which 
treats  contaminated  soil  using  an 
alternative  bio-remediation  process), 
and  had  not  required  the  competing 
company  to  install  emission  controls 
which  the  commenter  considered 
appropriate. 

40  CFR  part  70  establishes  the  criteria 
that  EPA  must  use  to  evaluate  the 
approvability  of  a  State's  Title  V 
program.  EPA  has  determined  that 
Virginia's  Title  V  program  meets  the 
requirements  for  interim  approval  set 
forth  at  40  CFR  70.4(d).  40  CFR  part  70 
also  requires  that,  upon  interim 
approval  of  its  Title  V  operating  permit 
program,  Virginia  will  be  obligated  to 
implement  and  enforce  the  program  in 
accordance  with  the  requirements  of 
Title  V  and  40  CFR  part  70  and  all 
agreements  between  the  Commonwealth 
and  EPA  concerning  the  operation  of  the 
program.  See  40  CFR  70.10(b).  EPA  will 
be  reviewing  permits  and  permit 
revisions  Virginia  proposes  to  issue, 
pursuant  to  its  authority  under  40  CFR 
70.8,  and  will  object  to  the  issuance  of 
any  proposed  permit  or  permit  revision 
that  EPA  determines  does  not  assure 
compliance  with  all  applicable 
requirements  or  otherwise  conform  to 
the  requirements  of  Title  V  and  40  CFR 
part  70.  If  EPA  should  determine,  based 
on  its  review  of  the  Commonwealth's 
proposed  permits  or  permit  revisions,  or 
on  other  relevant  information,  that 
Virginia  is  not  adequately  administering 
and/or  enforcing  its  Title  V  program, 
EPA  could  act  to:  (1)  Withdraw  approval 
of  the  program  or  portions  thereof;  (2) 
apply  the  sanctions  set  forth  in  section 
179(b)  of  the  Act;  and/or  (3)  administer 
and  enforce  the  Federal  program  under 
Title  V  of  the  Act  and  40  CFR  part  71. 
See  40  CFR  70.10(c)(1)  (ii)  and  (iii). 

Given  that  EPA  has  the  audiority  to 
take  appropriate  action  should  Virginia 
fail  to  adequately  administer  and 
enforce  its  operating  permits  program, 
and  that  EPA  has  the  authority  to  review 
and  object  to  the  issuance  of  individual 
Title  V  operating  permits  proposed  by 
Virginia,  EPA  believes  that  it  is 
appropriate  to  grant  interim  approval  to 
Virginia's  program,  based  on  the 
Agency's  review  of  Virginia's  submitted 
program.  Consequently,  EPA  disagrees 
with  the  commenter's  assertion  that 
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Virginia  is  not  eligible  for  Title  V 
program  approval. 

IV.  Interim  Approval  Items 

EPA  cannot  fully  approve  Virginia's 
Title  V  operating  permits  program  until 
Virginia  corrects  the  six  program 
deficiencies  which  EPA  discussed  in 
detail  in  its  notice  proposing  interim 
approval  of  Virginia's  program.  The 
required  corrections  are  summarized 
below: 

A.  Reduce  the  Level  of  CO  Emissions 
Considered  Insignificant 

Virginia  must  change  its  designation 
of  which  emission  units  emitting  carbon 
monoxide  (CO)  are  insigni^cant. 
Virginia  defines  any  emissions  unit 
emitting  less  than  100  TPY  of  carbon  CO 
as  insignificant,  and  EPA  has 
determined  that  the  100  TPY  emissions 
level  is  unreasonably  high.  Virginia 
must  significantly  reduce  this  emissions 
level  to  a  level  consistent  with  EPA 
policy  and  consistent  with  what  EPA 
has  approved  in  other  State  programs. 
For  further  discussion  of  this  issue,  see 
EPA's  proposed  interim  approval  notice 
at  62  FR  12782. 

B.  Require  Sources  to  Include  in  Their 
Permit  Applications  Sufficient 
Information  Regarding  Insignificant 
Emission  Units  To  Enable  Applicable 
Requirements  for  Those  Units  To  Be 
Identified 

Virginia  must,  in  accordance  with  40 
CFR  70.5(c),  require  sources  to  include 
in  their  Title  V  permit  applications  all 
information  for  insignificant  emission 
units  which  is  required  to  identify  any 
applicable  requirements  for  those  units. 
Virginia  does  currently  require  sources 
to  submit  emissions  information  for 
insignificant  emission  units,  which  can 
be  used  to  identify  many  applicable 
requirements  for  those  units,  but  it  fails 
to  require  sources  to  submit  any 
additional  information  which  might  be 
required.  For  further  discussion  of  this 
issue,  see  EPA's  proposed  interim 
approval  notice  at  62  FR  12782. 

C.  Require  Applicable  Requirements  for 
Insignificant  Emission  Units  To  Be 
Included  in  Permits 

Virginia  must  require  all  applicable 
requirements  to  be  included  in  permits, 
with  no  exceptions  for  insignificant 
emissions  units,  in  accordance  with  40 
CFR  70.6.  Virginia's  regulations 
currently  require  all  applicable 
requirements  for  all  emission  units  in 
the  source  to  be  included  in  permits, 
except  for  applicable  requirements  for 
insignificant  emissions  imits.  Virginia 
must  delete  the  exception  for 
insignificant  units.  For  further 


discussion  of  this  issue,  see  EPA's 
proposed  interim  approval  notice  at  62 
FR  12782-12783. 

D.  Correctly  Define  Which  Emergency  or 
Standby  Compressors,  Pumps,  and/or 
Generators  Are  Insignificant 

Virginia  must  clarify  its  provision 
designating  emergency  or  standby 
compressors,  pumps,  and/or  generators 
as  insignificant  emissions  units,  and 
must  reduce  the  horsepower  size  cut-off 
levels  for  such  units  sufficiently  to 
exclude  any  unit  which  would  be  likely 
to  trigger  an  applicable  requirement  or 
to  emit  air  pollutants  in  major  amounts, 
in  accordance  with  40  CFR  70.5(c).  For 
further  discussion  of  this  issue,  see 
EPA's  proposed  interim  approval  notice 
at  62  FR  12783. 

E.  Prohibit  "Off  Permit"  Changes 
Pertaining  to  Requirements  of  the  Acid 
Rain  Provisions  of  Title  IV  of  the  CAA 

Virginia  must  modify  its  Title  V 
provisions  pertaining  to  "off  permit" 
changes  (changes  not  addressed  or 
prohibited  by  the  permit)  to  exclude 
from  eligibility  changes  involving  the 
requirements  of  the  acid  rain  provisions 
of  Title  rv  of  the  Act,  in  accordance 
with  40  CFR  70.4(b)(15).  For  further 
discussion  of  this  issue,  see  EPA's 
proposed  interim  approval  notice  at  62 
FR  12783. 

F.  Correct  Affirmative  Defense 
Provisions 

Virginia  must  allow  the  legal  defense 
of  malfunction  only  for  those 
malfunctions  which  are  timely  reported 
to  the  Commonwealth,  in  accordance 
with  the  requirements  at  40  CFR  70.6(g). 
Virginia's  current  affirmative  defense 
provision  is  inadequate  in  that  it  allows 
the  defense  of  malfunction  for 
malfunctions  not  timely  reported  to  the 
Commonwealth  if  those  malfunctions 
lasted  less  than  one  hour.  For  further 
discussion  of  this  issue,  see  EPA's 
proposed  interim  approval  notice  at  62 
FR  12783-12784. 

V.  Sanctions  Lifted 

In  the  notice  proposing  interim 
approval  of  the  Virginia  Title  V 
operating  permits  program  EPA  made  an 
interim  final  determination  that  the 
Commonwealth  had  corrected  the 
deficiencies  prompting  the  original 
disapproval  of  the  Virginia  Title  V 
operating  permits  program.  The  interim 
final  determination  stayed  and  deferred 
the  implementation  of  sanctions  unless 
and  until  either  the  proposed  interim 
approval  was  finalized  or  withdrawn. 

bPA  sought  comments  on  this  interim 
final  determination  as  well  as  on  EPA's 
proposed  approval  of  the 


Commonwealth's  submittal.  EPA 
received  no  comments  on  its  interim 
final  determination.  In  this  notice  EPA 
is  granting  final  interim  approval  to 
Virginia's  Title  V  submittal.  EPA  is 
making  a  final  determination  that  the 
Commonwealth  has  corrected  the 
deficiencies  prompting  the  original 
disapproval  of  the  Virginia  Title  V 
operating  permits  program.  EPA  was 
required  to  apply  the  first  sanction  on 
July  5,  1996,  and  the  second  sanction  on 
January  5,  1997,  unless  by  those  dates 
EPA  had  determined  that  Virginia  had 
corrected  each  of  the  deficiencies  that 
prompted  EPA's  original  disapproval. 
EPA  interprets  the  CAA  to  require  the 
Administrator  to  select  by  rulemaking 
which  sanction  to  apply  first,  before 
mandatory  sanctions  may  actually  be 
imposed.  These  sanctions  have  not  been 
applied  in  Virginia  because  EPA  has  not 
yet  published  such  a  rule  covering 
deficiencies  under  Title  V. 

Section  502(g)  provides  that  for  the 
period  of  any  interim  approval,  the 
sanctions  provisions  of  section  502(d)(2) 
of  the  Act  shall  be  suspended.  See  also, 
Update  to  Sanctions  Policy  for  State 
Title  V  Operating  Permits  Programs. 
John  S.  Seitz,  Director  Office  of  Air 
Quality  Planning  and  Standards  (March 
28,  1995).  Therefore,  EPA  has 
determined  that  sanctions  applicable  to 
the  Commonwealth  as  a  result  of  EPA's 
December  5.  1994  disapproval  of 
Virginia's  Title  V  operating  permits 
program  are  lifted. 

VI.  Federal  Oversight  and  Potential 
Sanctions 

If  the  Commonwealth  of  Virginia  £ails 
to  submit  a  complete  corrective  program 
for  full  approval  by  January  11,  1999, 
EPA  will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the 
Commonwealth  then  fails  to  submit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act,  which  will  remain  in 
effect  until  EPA  determines  that  the 
*  Commonwealth  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  Commonwealth,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  the  Commonwealth  had 
come  into  compliance.  In  any  case,  if, 
six  months  after  application  of  the  first 
sanction,  the  Commonwealth  still  has 
not  submitted  a  corrective  program  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 
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If  EPA  disapproves  the 
Commonwealth's  complete  corrective 
program,  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctions  on 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  prior  to 
that  date  the  Commonwealth  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deBciencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  Commonwealth,  both 
sanctions  under  section  1 79(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  Commonwealth  has 
come  into  compliance.  In  all  cases,  if, 
six  months  after  EPA  applies  the  first 
sanction,  the  Commonwealth  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  Commonwealth 
has  not  timely  submitted  a  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the 
Commonwealth's  program  by  the 
expiration  of  this  interim  approval,  EPA 
must  administer  and  enforce  the  Federal 
permits  program  for  the 
Commonwealth,  under  40  CFR  part  71, 
upon  expiraHon  of  interim  approval. 

Vn.  Administrative  Requirements 

A.  Official  File 

Copies  of  the  Commonwealth's 
submittal  and  other  information  relied 
upon  for  the  final  interim  approval, 
including  public  comments  on  the 
proposal,  are  contained  in  the  official 
file  maintained  at  the  EPA  Regional 
Office.  The  file  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  finad 
interim  approval.  The  official  file  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

B.  Executive  Order  12866 

Under  ExecuUve  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  its  regulatory  actions 
are  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  significant  regulatory  action  'as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 


economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
Office  of  Management  and  Budget  has 
exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  fiexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  environmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  EPA's  actions  under 
section  502  of  the  Act  do  not  create  any 
new  requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
peirt  70.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the. 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this  interim 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 


estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  of  the 
Administrative  Procedure  Act,  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
approving  interim  final  approval  of 
Virginia's  Title  V  program  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  29,  1997. 
W.  Michael  McCabe. 

Regional  Administrator,  Region  HI. 

Part  70.  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (a)  in  the  entry  for 
Virginia  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Virginia 

(a)  The  Coaunonweaith  of  Virginia's  Title 
V  operating  permit  and  fee  program 
regulations  submitted  on  September  10, 
1996.  the  acid  rain  op>erating  permit 
regulations  submitted  on  September  12, 

1996,  and  the  non-regulatory  operating 
permit  program  provisions  submitted  on 
November  12,  1993,  January  14,  1994, 
January  9,  1995,  May  17,  1995,  February  6, 

1997,  and  Febr\iary  27. 1997;  interim 
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approval  effective  on  July  10,  1997;  interim 
approval  expires  July  12.  1999. 

*  tk  *  *  * 

[FR  Doc.  97-15090  Filed  6-9-97;  8:45  am) 

BILLtNG  CODE  66aO-60-P 


«-FDFRft'.  EMERGENCY 
MANAtVr  NT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7666] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW..  Room  417,  Washington.  EX:  20472. 
(202) 646-3619. 

SUPPLEMENTARY  JNFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun. 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 


measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Executive 
Associate  Director  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 

Each  community  receives  a  6-month. 
90-day.-  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism. 
October  26. 1987.  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991,  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amemied] 

2.  The  tables  published  under  the 
authority  of  §64.6  are  amended  as 
follows: 


UMI 


federal  Register  /  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Rules  and  Regulations         31521 


StateA-ocation 


Ne*  j«-ise>    ■ifiiXww.-vei   town- 
Ship  of.  So  ne'st-   bounty. 
Regior  IK 
Pennsvl  a  -a   -  as-      -  asico, 
townsnip  oi,  La  «  1' ■*■    boun- 
ty 

Regtor  Vl 
Texas: 

Orange,  city  of,  Orange 

County. 
Orange  County,  untncor- 

Dorated  areas 
Rowiet;     •%     '    _  a'las  and 

Region  iX 
Arizona    -avaic  County,  unirv 

corpiD-  ateo  areas. 
Cantonia 

Lompoc,  city  of,  Santa  Bar- 
bara County. 
Mono  County,  umrxxx- 
Dorated  areas. 
,(< of'.a     ify  of,  Sorxjma 

''"»ada   'ovjqias  County,  unirv 
">T»ate'j  areas. 
H»g»onX 
Oregon  Aurora,  city  of,  Marion 
County 

Regioi"  t 
0'-*>,>i  Mario-     ..unty,  unin- 

iooyatw:  area': 
'Aas^ivjtf.r     iKanogan  County, 
f'ii->:""->'xa!f:^j  areas. 


Commu- 
nity No. 


i 


340432 
420547 

480512 
480510 
480185 

040066 

060334 
060194 
060383 
320008 

410156 

410154 
530117 


Effective  date  of  Eligibility 


Nov.  26,  1971,  Emerg.;  Dec.  1.  1978,  Reg.;  June  5, 
1997,  Susp. 

Apr.  24,  1974,  Emerg.;  Mar.  16,  1981,  Reg.;  June  5. 
1997,  Susp. 


Jan.  15,  1974,  Emerg.;  Jan.  6,  1983,  Reg.;  June  5, 

1997,  Susp. 
Nov.  6,  1970.  Emerg.;  January  6,  1983,  Reg.;  June  5, 

1997.  Susp. 
June  10,  1975.  Emerg.;  SepL  1.  1978.  Reg.;  June  5. 

1997.  Susp. 

Jan.  30,  1975.  Emerg.;  June  1.  1982,  Reg.;  June  5. 
1997,  Susp. 

Nov.  22.  1974.  Emerg.;  Dec.  18,  1984.  Reg.;  June  5, 

1997,  Susp. 
Sept  5.  1975.  Emerg.;  Aug.  19,  1985.  Reg.;  Jvxte  5. 

1997.  Susp. 
May  22.  1975,  Emerg.;  Jm\.   17,  1979,  Reg.;  June  5. 

1997.  Susp. 
Feb.  12.  1974.  Emerg.;  Mar.  28,  1980,  Reg.;  June  5, 

1997,  Susp. 

Aug.  11,  1975,  Emerg.;  June  30,  1976,  Reg.;  June  5, 
1997,  Susp. 

Dec.  10.  1971.  Emarg.;  Aug.  15.  1979,  Reg.;  June  19, 

1997,  Susp. 
Apr.  30,  1974,  Emerg.;  Mar.  15,  1979,  Reg.;  June  19, 

1997,  Susp. 


Current  Effective 
map  date 


June  5,  1997  ... 
Do  

Do  

Do 

Do 

Do  _.. 

Do  

Do  

Do 

Do  

Do  

June  19, 1997 
Do  


Date  Certain 
Federal  Assist- 
ance no  lorntr 
Avaiablein  spe- 
cial Flood  Hazard 
Areas 


June  5, 1997. 
Do. 

Do. 
Do. 
Do. 

Do. 

Do. 
Do. 
Do. 
Do. 

Do. 

June  19,  1997. 
Do. 


Code  for  reading  tfwd  column:  Emerg.;— Emergency;  Reg.;— Regular,  Rein.— Reinstatement;  Susp.— Suspertsion. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  May  30, 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
TFR  nor  07-1  SO??  Filed  6-9-97;  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 

45CPB  Part  6^.5 

Medtcai  Screening  for  NSFSponsorec 
f^erscnnel  Traveling  to  Antarctica 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  Rule  with  request  for 
comments. 

SUMMAPY:  The  National  Science 

i.'iil-.ion  (NSF),  as  operator  and 
manager  of  the  United  States  Antarctic 
Program  (USAP),  is  assuming  from  the 


Department  of  the  Navy  the 
responsibility  for  medical  screening  of 
all  persons  who  travel  to  Antarctica 
under  the  auspices  of  the  USAP.  This 
rule  sets  forth  the  procedures,  patterned 
on  the  current  Navy  procedures,  that  the 
USAP  will  use  in  performing  the 
medical  screening. 

DATES:  This  rule  is  effective  July  10, 
1997.  Comments,  however,  are  welcome 
at  any  time  and  will  be  considered  in 
making  future  revisions  or 
mndifirations  to  the  rule. 
4C  -RESSES:  All  comments  should  be 

-s&ed  to:  Harry  Mahar,  Safety  and 
.  ;t...ai  Officer,  at  Office  of  Polar 
Programs,  Room  755,  National  Science 
Foundation,  4201  Wilson  Blvd.. 
Arlineton,  VA  22230. 
FO»  cjwthep  iNFORMA'K^*  .v:"'*,^ACT: 
Harr>  Mahar  by  telephone  at  1703)  306- 
1032  (not  a  toll-free  number)  or  by 
electronic  mail  at  hmahardnsf.gov 
through  the  INTERNET. 


SUPPLEMENTARY  INFORMATION: 
Presidential  Memorandum  no.  6646 
(February  5, 1982)  sets  forth  the 
National  Science  Foundation's  overall 
management  responsibilities  for  the 
entire  United  States  national  program  in 
Antarctica.  That  Memorandum 
instructed  the  NSF  to  maintain  the 
United  States  Antarctic  Program  (USAP) 
as  an  active  and  influential  presence  in 
Antarctica  designed  to  support  the  range 
of  U.S.  antarctic  interests.  It  directed  the 
NSF  to  draw  upon  the  capabilities  of 
other  government  agencies,  on  a  cost- 
reimbursable  basis,  and  commercial 
support  entities  in  meeting  its 
managerial  role  in  a  cost-effective 
manner. 

The  NSF  has  utilized  the  Department 
of  the  Navy,  as  the  Executive  Agent  of 
the  Department  of  Defense,  to  provide 
operational  and  logistic  support  to  the 
USAP,  as  described  in  an  interagency 
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Memorandum  of  Agreement  dated 
October  3,  1985.  That  Memorandum  of 
Agreement  stipulated  that  the  Navy 
would,  among  other  services,  medically 
screen  all  USAP  personnel  for  travel  to 
Antarctica  and  provide  medical  and 
dental  services  to  USAP  participants 
while  deployed  there. 

In  conaucting  medical  screening,  the 
USAP  uses  criteria  set  forth  in  the  U.S. 
Navy's  Manual  of  the  Medical 
Department/Bureau  of  Medicine  and 
Surgery  (Article  15-64),  a  Navy 
regulation,  which  was  established  over 
its  forty  year  presence  in  Antarctica. 
The  criteria  reflect  the  demands  of  the 
harsh  Antarctic  environment. 
Depending  on  assignment,  personnel 
may  be  working  at  terrestrial  elevations 
as  high  as  12,000  feet  (3,600  meters)  and 
at  temperatures  as  low  as  -  123°F 
( -  86°C)  and  may  be  isolated  for  up  to 
nine  months.  Moreover,  medical 
facilities  in  Antarctica  are  limited,  and 
may  be  distant  or  inaccessible  from 
working  or  research  sites.  In  medical 
emergencies,  timely  evacuation  to  more 
comprehensive  medical  facilities  off  the 
Antarctic  continent  may  be  impossible 
depending  upon  the  location  and  time 
of  deployment.  Rigorous  screening 
criteria  are  therefore  necessary  to 
identify  individuals  who  are  physically 
qualified  and  psychologically  adapted 
for  assignment  or  travel  to  Antarctica. 

Over  the  last  several  years,  the  Navy's 
involvement  with  the  USAP  has  been 
reduced  by  mutual  agreement,  and 
many  of  the  functions  historically 
provided  by  the  Navy  are  being 
transferred  to  other  governmental  and 
private  sector  entities.  The  medical  care 
function,  including  the  medical 
screening  of  USAP  participants,  will  be 
transferred  from  the  Navy  to  civilian 
contract  support  on  October  1, 1997. 
During  the  transition,  the  NSF  will 
continue  to  utilize  the  same  screening 
criteria  previously  established  for  the 
USAP. 

The  NSF  is  publishing  this  final  rule 
to  prevent  any  discontinuity  in  the 
medical  screening  process  during  the 
transition  period.  Because  this  rule 
preserves  the  status  quo  and  has  no 
effect  on  any  individual  beyond  those 
already  covered  by  the  existing  Navy 
regulation,  it  is  being  issued  in  final 
form. 

Detenninatioiu 

I  have  determined  under  the  criteria 
set  forth  in  Executive  Order  12866  that 
this  nile  is  not  a  significant  regulatory 
action  requiring  review  by  the  Office  of 
Information  and  Regulatory  Affairs.  In 
addition,  this  rule  is  excepted  from  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(2),  because  it  "relat(es]  to  loans. 


grants  [or]  benefits,"  and  is  related  to 
NSF's  internal  management  of  the 
USAP.  Therefore,  the  APA  does  not 
require  publication  of  a  proposed  rule 
for  public  conmient.  The  Regulatory 
Flexibility  Act  also  does  not  apply  to 
this  regulation  because  this  regulation 
was  not  required  to  be  promulgated  as 
a  proposed  rule  by  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553,  or 
by  any  other  law.  Consequently,  no 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared.  I  have  reviewed  this 
rule  in  light  of  Section  2  of  Executive 
Order  12778  and  certify  for  the  National 
Science  Foundation  that  this  rule  meets 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  that  order. 
Finally,  I  have  determined  that  this  rule 
does  not  require  Congressional  review 
before  taking  effect  pursuant  to  5  U.S.C. 
804(3)(B)  because  it  involves  NSF's 
internal  management  of  the  USAP. 

Dated;  May  13.  1997. 
Lawrence  Rudolph, 

General  Counsel. 

List  of  Subiects  in  45  CFR  Part  675 

Antarctica,  Government  employees, 
Health  and  safety.  Scientists. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  VI  is 
amended  by  adding  part  675  to  read  as 
follows: 

PART  675— MEDICAL  CLEARANCE 
PROCESS  FOR  DEPLOYMENT  TO 
ANTARCTICA 


675.1 
675.2 
675.3 
675.4 


Purpose  and  authority. 
Medical  examinations. 
Medical  clearance  criteria. 
Waiver  process. 


Authority:  42  U.S.C  1870. 

§  675.1    Purpose  and  authority. 

(a)  This  part  sets  forth  the  procedures 
for  medical  screening  to  determine 
whether  candidates  for  participation  in 
the  United  States  Antarctic  Program 
(USAP)  are  physically  qualified  and 
psychologically  adapted  for  assignment 
or  travel  to  Antarctica.  Medical 
screening  examinations  are  necessary  to 
determine  the  presence  of  any  physical 
or  psychological  conditions  that  would 
threaten  the  health  or  safety  of  the 
candidate  or  other  USAP  participants  or 
that  could  not  be  effectively  treated  by 
the  limited  medical  care  capabilities  in 
Antarctica. 

(b)  Presidential  Memorandum  No. 
6646  (February  5, 1982)  (available  from 
the  National  Science  Foundation,  Office 
of  Polar  Programs,  Room  755,  4201 
Wilson  Blvd.,  Arlington,  VA  22230)  sets 
forth  the  National  Science  Foundation's 
overall  management  responsibilities  for 


the  entire  United  States  national 
program  in  Antarctica. 

§  675.2    Medical  examinations. 

(a)  Any  individual  seeking  to  travel  to 
Antarctica  under  sponsorship  of  the 
United  States  Antarctic  Program  must 
undergo  a  medical  and  dental 
examination  to  determine  whether  the 
individual  is  physically  qualified  for 
deployment  to  Antarctica. 

fb)  "The  medical  and  dental 
examinations  may  be  conducted  by  a 
qualified  licensed  physician  or  dentist 
of  the  candidate's  choosing,  or 
designated  by  the  employing 
organization,  following  instructions 
provided  by  the  USAP.  The  medical 
examinations  shall  include  a  medical 
history,  physical  examination  and 
appropriate  clinical  tests  which  address 
major  organ  systems  for  medical 
conditions  inconsistent  with  safe 
deployment  to  Antarctica. 

(c)  "The  candidate's  physician/dentist 
will  submit  the  required  medical 
information  on  the  appropriate  USAP- 
provided  forms  to  a  USAP-designated 
physician  who  will  determine  whether 
the  individual  is  qualified  for 
deployment  to  Antarctica  based  upon 
Medical  Clearance  Criteria  established 
by  the  USAP.  All  information  requested 
on  the  forms  shall  be  provided. 

(d)  Candidates  who  anticipate 
spending  the  austral  winter  in 
Antarctica  (when  evacuation  may  be 
impossible)  are  subject  to  additional 
evaluation,  including  a  determination  of 
psychological  adaptability  for  such  an 
isolated  assignment.  Psychological 
evaluations  of  "winter-over"  candidates 
shall  be  performed  by  a  qualified  team 
of  USAP-designated  physicians/clinical 
psychologists. 

$  675.3    Medical  clearance  criteria 

(a)  The  USAP  shall  establish  Medical 
Clearance  Criteria  for  determining 
eligibility  for  deployment  to  Antarctica. 
(See  Medical  Standards  for  Antarctic 
Deployment  available  from  the  National 
Science  Foundation,  Office  of  Polar 
Programs,  Room  755.09  4201  Wilson 
Blvd.,  Arlington,  VA  22230). 

The  criteria  will  include  examination 
of  the  following  major  organ  systems: 

(1)  Lungs  and  chest  wall. 

(2)  Heart  and  vascular  system. 

(3)  Abdominal  organs  and 
gastrointestinal  system. 

(4)  Endocrine  or  metabolic  system. 

(5)  Genitalia  and  urinary  system. 

(6)  Musculoskeletal. 

(7)  Skin  and  cellular  tissues. 

(8)  Neurological  Disorders. 

(9)  Psychiatric  or  psychological. 

(10)  Dental. 
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(b)  The  USAP  may  review  and  revise 
the  Medical  Clearance  Criteria 
periodically  as  appropriate. 

§675.4     A  a  w..'  :.r!y:f-s'^ 

(a)  If  an  individual  is  found  not 
physically  qualified  for  deployment  to 
Antarctica,  the  USAP's  contractor  will 
inform  the  individual  of  the 
determination  and  of  the  administrative 
waiver  process,  and  will  provide  a 
waiver  application  package  to  the 
individual  upon  request. 


(b)  The  waiver  applicant  should  send 
the  completed  waiver  application 
package  to  the  USAP's  contractor  which 
will  forward  the  package  to  NSF's  Office 
of  Polar  Programs  for  review  and  a 
determination  on  the  appropriateness  of 
a  waiver.  In  making  the  waiver 
determination,  the  Office  of  Polar 
Programs  may  consult  with  other 
qualified  medical  personnel  and  may 
require  waiver  applicants  to  take  further 
medical  examinations  or  to  furnish 
additional  medical  documentation  in 
support  of  the  waiver  application. 


(c)  The  Director,  Office  of  Poiar 
Programs  (or  designee)  will  make  a  final 
determination,  in  the  exercise  of  his  or 
her  discretion,  on  the  appropriateness  of 
a  waiver  on  a  case-by-case  basis. 

(d)  Individuals  for  whom  a  waiver  is 
determined  to  be  appropriate  are 
eligible  for  deployment  to  Antarctica 
subject  to  any  necessary  limitations/ 
restrictions  identified  by  the  Director, 
Office  of  Polar  Programs,  or  designee. 

[FR  Doc.  97-14700  Filed  6-9-97;  8:45  am} 
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Enerqv  Conservation  Program  for 

c'  sorrier  Products:  Notice  of  Public 
*v  r,  r  n  s '  o :  1  n  Residential  Water  Heater 
■i-env  En. ciency  Standards 

>J.,.,  --aning 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 

;  J  miliary:  The  Department  of  Energy 
\.uie  Department  or  DOE)  today  gives 
notice  that  it  will  convene  a  public 
workshop  to  discuss  the  proposed 
analytical  framework  for  evaiuating 
possible  revisions  to  the  water  heater 
energy  efficiency  standards.  The 
objective  of  the  workshop  will  be  to 
discuss  the  methodology  and 
approaches  to  be  utilized  throughout  the 
water  heater  standards  rulemaking 
process. 

DATES:  The  public  workshop  will  be 
held  on  Tuesday,  June  24, 1997,  from 
9:00  am.  to  4:00  p.m. 
JkOORESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy,  Room 
lE-245,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 

Copies  of  the  txanscript  of  the  public 
workshop,  public  comments  received, 
and  this  notice  may  be  read  at  the  DOE 
Freedom  of  Information  Reading  Room, 
U.S.  DOE,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58&-6020. 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 


Building.  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
586-0371. 
Ms.  Sandy  Beall,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  U.S. 
Department  of  Energy,  Mail  Station 
EE— 43,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0121, 
(202) 586-7574. 
SUPPLEMENTARY  INFORMATION:  In  the 
preamble  to  the  Department's  final  rule 
on  procedures  for  consideration  of  new 
or  revised  energy  conservation 
standards  for  consumer  products 
published  on  July  15,  1996.  DOE 
committed  to  revise  the  analysis  of 
energy  efficiency  standards  for  water 
heaters  and  to  issue  a  revised  notice  of 
proposed  rulemaking.  61  FR  36973  (July 
15, 1996).  The  water  heater  standards 
rulemaking  has  been  designated  a  high 
priority  by  DOE  as  addressed  in  the 
Department's  Regulatory  Plan  and  the 
UniGed  Agenda.  61  FR  62043  and  62460 
(November  29,  1996). 

In  continuing  the  work  on  possible 
revisions  to  energy  efficiency  standards 
on  water  heaters,  the  Department  is 
convening  a  workshop  to  present  and 
receive  public  comments  on  the 
proposed  analytical  approach  for 
evaluating  the  water  heaters  standards. 
At  this  workshop  the  following  will  be 
discussed: 

The  Rulemaking  Schedule 
The  Analytical  Framework  (including 
the  major  components  of  the 
methodology  and  the  relationships 
among  the  components) 
Issues  for  Analysis 
Analytical  Methods  and  Tools 
(including  the  selection  of 
engineering  and  economic  analytical 
tools  to  be  used  on  issues  such  as 
engineering  analysis,  national  benefits 
forecast,  manufacturer  impact,  and 
utility  impacts) 
Data  Reiquirements  and  Data  Collection 

Methods 
Industry  Characterization  (including 
input  on  the  present  and  past  industry 
structure  and  market  characteristics) 
Identification  of  Experts  and  Other 
Interested  Parties  (who  can  provide 
expert  review  of  the  results  of  the 
engineering  and  economic  analyses) 
Identification  of  Qualifications  for 
Contractors 

The  workshop  will  be  held  on 
Tuesday,  June  24, 1997,  at  the  U.S. 


Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121  in  Room 
lE-245  from  9:00  a.m.  to  4:00  p.m. 
Further  background  on  the  approach  to 
be  followed  in  evaluating  these 
standards  is  found  in  Appendix  A  of 
Subpart  C  of  10  Code  of  Federal 
Regulations  (CFR)  Part  430,  see  61  FR 
36973  (July  15,  1996)  which  outlines  the 
planning  and  prioritization  process, 
data  collection  and  analysis,  and 
decision  making  criteria. 

The  Department  also  welcomes 
written  comments  or  recommendations 
on  the  process  and  the  tools  to  be  used 
for  the  water  heater  rulemaking.  Written 
conunents  or  recommendations  should 
be  submitted  to  Sandy  Beall  at  the  above 
listed  address. 

Copies  of  this  notice,  the  workshop 
transcript,  and  any  written  comments 
will  be  available  in  the  EKDE  Freedom  of 
Information  Reading  Room. 

Please  notify  Sanay  Beall  or  Bryan 
Berringer  at  the  above  listed  address  if 
you  intend  to  attend  the  workshop,  if 
you  wish  to  receive  material  prepared 
for  the  workshop,  or  if  you  wish  to  be 
added  to  the  DOE  mailing  list  for  receipt 
of  future  notices  and  information 
concerning  water  heater  matters  relating 
to  energy  efficiency. 

Issued  in  Washington,  DC,  on  June  3, 1997. 
Joaepk  J.  Romm, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 
[FR  Doc  97-15105  Filed  6-9-97;  8:45  am) 
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10  CFR  Pan  451 

[Docket  No.  EE-NO(-«7-301] 

Rene*=JE:  V.  ■. '-.■-v  ^"'duction 
Incenlive  Pfogtimn 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Inquiry  and  public 
meeting  and  request  for  public 
comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  this  Notice  of 
Inquiry  (NOI)  to  obtain  information  on 
possible  changes  to  the  Renewable 
Energy  Production  Incentive  (REPI) 
program  that  will  improve  its 
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effectiveness  as  a  financial  incentive  for 
the  development  of  new  qualifying 
renewable  energy  generation  facilities. 
DATES:  Written  comments  (7  copies)  will 
be  considered  if  received  at  the  address 
provided  below  no  later  than  July  31, 
1997.  A  public  meeting  will  be  held  on 
July  15, 1997,  beginning  at  9:30  a.m.,  at 
the  address  listed  below.  Requests  to 
speak  must  by  received  by  the 
liepartment  on  or  before  July  11, 1997. 
ADDRESSES:  All  written  comments  (7 
copies]  as  well  as  requests  to  speak  at 
the  public  meeting  are  to  be  submitted 
to:  U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-10,  Docket  No.  EE-NOI-97- 
301,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-3012. 
FAX  comments  will  not  be  accepted. 
The  comment  and  the  envelope  in 
which  the  required  number  of  copies  is 
mailed  should  be  marked  "Notice  of 
Inquiry,  Docket  EE-NOI-97-301."  The 
public  meeting  will  be  held  at  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-245,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Copies  of  the 
transcript  of  the  public  meeting  and 
public  conunents  received  may  be  read 
at  the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  WNHMMATION  CONTACT: 
Robert  H.  Brewer,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
10,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room  5H- 
021,  Washington,  DC  20585,  (202)  586- 
2206.  For  information  concerning  the 
public  meeting  and  submission  of 
conunents,  contact  Andi  Kasarsky,  (202) 
586-3012. 

SUPPLEMENT  A  Hr  iNFOHMATiON: 

tiat  kgrjund 

In  this  NOI,  the  DOE  requests 
information  on  possible  changes  to  the 
REPI  program  to  improve  its  incentive 
value.  The  REPI  program,  which  was 
established  by  the  Energy  Policy  Act  of 
1992,  is  designed  to  provide  a  10-year 
production  incentive  payment  of  1.5 
cents  per  kilowatt-hour  (kWh),  adjusted 
for  inflation  and  subject  to  the 
availability  of  annual  appropriations,  to 
States  or  subdivisions  of  States  or  non- 
profit electric  cooperatives,  herein 
referred  to  as  public  power 
organizations,  that  own  new  or  newly 
converted  qualifying  renewable  energy 
generation  facilities.  Since  the  incentive 


payments  depend  on  the  availability  of 
annual  appropriations,  potential  owners 
of  qualifying  renewable  energy  facilities 
are  uncertain  that  future  production 
incentive  payments  will  be  made.  This 
uncertainty  reduces  the  incentive  value 
of  the  production  incentive  payments 
when  decisions  are  being  made 
concerning  development  of  new 
renewable  energy  generation  facilities. 

To  implement  the  REPI  program,  the 
Department  issued  a  proposed  rule  on 
May  13, 1994  (59  FR  24982),  and 
published  a  final  rule  on  July  19,  1995 
(60  FR  36959).  This  process  has  resulted 
in  regulations  codified  at  10  CFR  Part 
451  (1997),  which  govern  the 
implementation  of  the  REPI  program.  In 
accordance  writh  these  regulations,  the 
Department  makes  determinations  on 
the  eligibility  of  owners  and  facilities 
concerning  incentive  payments.  The 
Department  also  reviews  qualified 
applicants'  aimual  submissions  of  net 
electricity  produced  from  qualified 
facilities.  Annual  payments  are  made  for 
this  electric  production,  subject  to  the 
availability  of  aimual  appropriations.  If 
there  are  insufficient  appropriations  to 
make  full  incentive  payments,  some  or 
all  applicants  may  receive  either  no 
payment  or  payment  for  only  a  portion 
of  the  net  electricity  produced  by  their 
facility,  with  the  remainder  designated 
as  (unpaid)  accrued  energy.  An 
applicant  may  submit  a  request  for 
payment  based  on  accrued  energy  in 
subsequent  years  within  the  allowed 
ten-fiscal  year  period  for  that  facility. 

Congressional  appropriations  have 
been  sufficient  to  fully  pay  production 
incentives  for  net  electricity  produced 
by  qualified  facilities  in  fiscal  year  1994 
(payments  of  $693,120)  and  in  fiscal 
year  1995  (payments  of  $2,398,472). 
Based  on  a  review  of  applications  for 
net  electricity  produced  in  fiscal  year 
1996,  appropriations  are  insufficient  to 
fully  pay  all  qualifying  applicants  for 
the  net  electricity  that  their  facility 
produced  ($2,490,893  is  available  for  , 
these  payments).  When  appropriated 
funds  are  insufficient  to  fully  pay  all 
qualified  applicants,  a  two-tier  payment 
process,  as  described  in  10  CFR  Section 
451. 9(e)  (1997),  is  used.  Applications  for 
payment  have  grown  from  seven  for 
fiscal  year  1994  production  to  eleven  for 
fiscal  year  1995  production  to  eighteen 
for  fiscal  year  1996  production. 

The  intended  purpose  of  the  REPI 
program  is  to  provide  a  10-year 
production  incentive  payment  to  public 
power  organizations  that  would  be  fully 
considered  in  their  decision  to 
potentially  select  an  eligible  type  of 
renewable  energy  generation  system. 
However,  public  comment  and 
subsequent  stakeholder  feedback  reveal 


that  the  REPI  production  incentive 
payments  are  either  not  valued  or  are 
undervalued  during  the  decision- 
making process,  since  they  are 
dependent  upon  annual  appropriations. 
The  following  excerpt  is  from  the 
discussion  of  comments  in  the  final  rule 
for  the  REPI  program:  "Several  of  the 
commenters  who  recommended  a  10- 
year  escrow  account  argued  that 
potential  investors  in  new  renewable 
energy  facilities  are  unlikely  to  take 
accoimt  of  payments  under  this  program 
in  assessing  an  investment  without 
assurances,  at  the  time  of  investment, 
that  the  full  schedule  of  payments 
would  be  made.  DOE  believes  this 
argument  has  merit.  However, 
additional  work  by  DOE  and  its 
stakeholders  is  needed  to  develop  a 
payout  approach  that  will  maximize  the 
effectiveness  of  the  program  as  an 
incentive  for  promoting  incremental 
investment  in  new  renewable  energy 
facilities.  DOE  intends  to  publish  a 
notice  in  the  near  future  that  invites 
suggestions  from  interested  persons 
regarding  possible  program 
modifications,  including  possible 
statutory  or  regulatory  changes,  that  can 
increase  the  incentive  value  of  this 
effort."  60  FR  36963  (1995).  This  NOI  is 
that  notice. 

Representatives  of  public  power 
organizations  have  stated  that  an 
effective  REPI  program  can  become  the 
single  most  important  incentive 
mechanism  available  to  them  for 
encouraging  investment  in  new 
renewable  energy  generation  focilities. 
Various  commenters  have  suggested  a 
few  options  that  they  believe  would 
lead  to  the  full  valuation  of  the  10-year 
REPI  production  incentive  payments  in 
the  decisions  by  public  power 
organizations  to  acquire  and  operate 
new  renewable  energy  generation 
fecilities.  These  suggested  changes 
would  require  either  regulatory  or 
statutory  change.  One  suggestion,  which 
would  require  changing  the  existing 
regulations,  is  the  use  of  annual  REPI 
appropriations  to  establish  a  "10-year 
escrow  accoimt"  to  fully  fund  the 
incentive  payments  for  the  estimated 
amount  of  net  generation  over  the 
eligible  ten-year  period.  Because  of  the 
ten-year  commitment,  fewer  qualified 
focilities  would  receive  funding  for  a 
given  year's  appropriation,  which  might 
necessitate  a  prioritization  procedure  to 
fully  fund  qualified  facilities.  Possible 
priority  procedures  for  funding 
qualified  facilities  could  be  based  on 
either  the  facility  startup  date  or  the 
date  an  application  for  die  bcility  is 
received.  Another  suggestion,  which 
would  require  statutory  change,  is  the 
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establishment  of  a  trust  fund  account  for 
REPI  payments  that  would  be  funded  by 
accelerated  appropriations,  other 
revenue  sources  (such  as  a  line  charge 
or  wire  charge),  or  a  combination  of 
both.  The  third  suggestion,  which 
would  also  require  statutory  change,  is 
to  allow  public  power  entities  to  pass  on 
the  incentive  payment  over  the  10- year 
payment  period  as  a  tax  credit  to 
customers  who  agree  to  purchase, 
potentially  under  a  separate  rate 
schedule,  the  electricity  from  a  qualified 
renewable  energy  facility.  In  this  NOI, 
DOE  seeks  conmient  on  these  options 
and  other  appropriate  options  that  may 
improve  the  incentive  value  of  the  REPI 
program. 

lasues  for  Public  Comment 

With  respect  to  potential  changes  to 
the  REPI  program  that  would  enhance 
the  incentive  effect  of  REPI  payments  in 
the  decision-making  of  public  power 
organizations  concerning  development 
of  new  renewable  energy  generation 
focilities,  IX)E  seeks  the  following 
information: 

(1)  Recommendations  regarding 
changes  to  the  REPI  program  that  would 
enhance  the  value  of  the  production 
incentive  payments  in  development 
decisions.  Please  specify  what 
regulatory  or  statutory  changes,  if  any, 
would  be  required  for  each 
recommendation. 

(2)  Discussion  of  how  these  changes 
would  enhance  the  value  of  production 
incentive  payments  in  development 
decisions. 

(3)  To  the  extent  meaningful 
information  can  be  provided,  estimates 
of  the  amount  of  additional  renewable 
energy  generation  (in  megawatts 
capacity  installed)  that  might  begin 
operation  by  September  30,  2003,  if 
these  recommended  changes  are 
implemented. 

Opportunities  for  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
respond  to  this  notice  by  submitting 
their  ideas  and  views  concerning 
options  for  modifying  the  REPI  program 
so  that  the  full  value  of  its  10-year 
production  incentive  payments  is 
considered  in  the  decisions  by  public 
power  organizations  to  acquire  and 
operate  new  renewable  energy 
generation  facilities.  Seven  copies  of 
each  comment  should  be  submitted  to 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy  in  compliance  with 
the  instructions  set  forth  above  in  the 
DATES  and  ADDRESSES  section  of  this 
notice. 


B.  Public  Meeting 

A  public  meeting  on  the  NOI  will  be 
held  at  the  time  and  place  indicated  in 
the  DATES  and  ADDRESSES  Section  of  this 
notice.  To  request  an  opportiuiity  to 
speak  at  the  public  meeting,  please  use 
the  phone  number  indicated  at  the 
beginning  of  this  notice.  The  person 
should  provide  a  phone  number  where 
he  or  she  may  be  reached  during  the 
day.  Each  potential  speaker  v«rill  be 
noticed  by  EKDE  as  to  the  approximate 
time  they  will  be  speaking.  Seven  copies 
of  the  speaker's  statement  should  be 
submitted  at  the  begiiuiing  of  the 
meeting.  In  the  event  any  person 
vtrishing  to  speak  cannot  meet  this 
requirement,  alternative  arrangements 
can  be  made  in  advance  with  DOE. 

A  transcript  of  the  meeting  will  be 
made  by  EXDE.  It  will  be  on  file  for 
inspection  at  the  E)OE  Freedom  of 
Information  Reading  Room  at  the 
address  indicated  at  the  beginning  of 
this  notice. 

If  DOE  must  cancel  the  public 
meeting,  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 
Actual  notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak.  The  meeting  date  may  be 
canceled  in  the  event  no  member  of  the 
public  requests  the  opportunity  to  make 
an  oral  presentation. 

Issued  in  Washington,  DC,  on  June  4, 1997. 
Joseph  J.  Romm, 

Acting  Assistant  Secietary,  Energy  Efficiency 
and  Renewable  Energy. 
[PR  Doc.  97-15106  Filed  6-9-97;  8:45  am] 
BIUJNG  COOC  MW-OI-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  261 
[Docket  Na  R-0975] 

Rules  Regarding  Availability  of 
Information 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  hereby 
proposes  to  amend  its  Rules  Regarding 
Availability  of  Information  (Rules)  to 
reflect  recent  changes  in  the  Freedom  of 
Information  Act  (FOIA)  as  a  result  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  (EFOIA).  In  order  to 
account  for  future  amendments  to  the 
Rules,  the  sections  have  been 
renumbered. 

The  review  of  the  Board's  Rules  that 
produced  this  proposal  was  conducted 


m  accordance  with  section  303  of  the 
Riegle  Conununity  Development  and 
Regulatory  Improvement  Act  of  1994.  In 
this  regard,  the  amendments  to  the 
Rules  clarify  certain  provisions  and 
simplify  the  processing  of  requests  for 
access  to  information  in  certain 
circumstances.  For  example,  the 
amendments  conform  the  language  of 
the  Rules  to  changes  in  the  law. 
DATES:  Comments  must  be  submitted  on 
or  before  July  25,  1997. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0975,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  and  to 
the  security  control  room  outside  of 
those  hours.  The  mail  room  and  the 
security  control  room  axe  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m 
FOR  FURTHER  MFORMATtON  CONTACT: 
Elaine  M.  Boutilier,  Senior  Coiusel. 
(202/452-2418),  Legal  Division;  or 
Susanne  K.  Mitchell,  Manager,  Freedom 
of  Information  Office  (202/452-2407). 
For  the  hearing  impaired  only,  contact 
Diane  Jenkins.  Telecommunications 
Device  for  the  Deaf  (TDD)(  202/4  52- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
N.W..  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  Last  year. 
Congress  passed  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996,  Public  Law  104-231,  which 
amends  the  Freedom  of  Information  Act, 
5  U.S.C.  552.  Among  other  things, 
EFOIA  requires  agencies  to  promulgate 
regulations  that  provide  for  expedited 
processing  of  requests  for  records,  and 
permits  agencies  to  promulgate 
regulations  that  provide  for  multitrack 
processing  of  requests.  In  addition  to 
proposing  appropriate  amendments  to 
its  Rules  to  comply  with  EFOIA,  the 
Board  has  taken  this  opportunity,  in 
accordance  with  section  303  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994,  to 
review  and  streamline  those  Rules.' 

In  addition,  the  Board  is  proposing  to 
amend  the  Rules  to  take  account  of 
various  statutes  that  have  been  enacted 
since  the  Rules  were  last  revised  in 


'  The  regulatory  citations  contained  in  this 
propoeed  rule  refer  to  the  proposed  regulation 
herein,  rather  than  to  the  existing  regulation.  As 
noted  above,  the  sections  have  been  renumbered. 
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1988.2  Section  913  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FKREA)  and 
section  2547  of  the  Bank  Fraud  Act 
(codified  at  12  U.S.C.  1818(u)),  for 
example,  require  the  Board  to  "publish 
and  make  available  to  the  public" 
enforcement  orders,  including  any 
modifications  or  terminations  therepf, 
and  certain  other  enforceable  written 
actions.  Such  documents  were 
previously  included  under  the 
definition  of  "confidential  supervisory 
information,"  the  disclosure  of  which  is 
restricted  under  language  in  the  Board's 
Rules. 

In  1996,  the  Board  published  for 
comment  proposed  amendments  to  the 
Rules  (61  FR  7436.  February  28,  1996). 
These  proposed  changes  primarily 
concerned  Subpart  C  of  the  Rules  and 
the  definitions  in  Subpart  A  of  terms 
that  are  used  in  Subpart  C.  In  addition 
to  those  proposed  changes,  the  Board 
proposed  changes  to  certain  portions  of 
Subpart  B  and  Subpart  D  to  clarify  the 
Board's  procedures  in  processing  FOIA 
requests.  The  proposed  changes  to 
Subparts  A,  B  and  D  are  being 
republished  herein,  smd  comments 
received  on  those  previously  proposed 
changes  are  discussed  in  this 
Supplementary  Information.  Subpart  C 
is  not  being  republished,  and  comments 
received  on  the  previously  published 
changes  are  still  under  consideration. 

Subpart  A 

Subpart  A  contains  the  General 
Provisions,  describing  the  authority, 
purpose  and  scope,  listing  the 
definitions  applicable  to  this  part,  and 
explaining  the  responsibilities  of  the 
Secretary  of  the  Board  as  custodian  of 
the  Board's  records.  The  proposed 
changes  to  this  subpart  are  made 
primarily  in  the  "Authority"  section  to 
clarify  the  ability  of  the  Board  to 
provide  exempt  records  to  certain  ■ 
entities  outside  of  the  FOIA  process  in 
specific  circumstances.  In  addition, 
certain  definitions  that  have  been 
included  in  the  section  on  FOIA  fees 
and  fee  waivers  would  be  moved 
forward  to  the  "Definitions"  section. 

Section  261.3  has  been  amended  to 
clarify  that  authority  delegated  to  the 
General  Counsel  and  other  officers  of 
the  Board  may  be  subdelegated.  An 
additional  change  to  §  261.3(c)  states 
that  the  Secretary  of  the  Board  is  the 
Board's  agent  for  service  of  all  process, 
and  that  the  Board  will  not  accept 
process  on  behalf  of  employees  in 


'The  Board's  Rules  have  been  implemented  in  a 
manner  cnnsistent  with  these  and  other  changes 
describad  in  this  proposal. 


connection  with  purely  private  matters 
except  as  specifically  provided  by  law. 

Subpart  B 

Changes  are  proposed  in  Subpart  B  to 
comply  with  the  EFOIA  requirements 
for  expedited  processing.  The  Board 
also  is  proposing  to  implement 
multitrack  processing.  In  addition,  the 
Board  is  proposing  changes  to  the 
section  on  fees  and  fee  waivers;  and 
portions  of  this  Subpart  have  been 
reorganized  and  streamlined. 

Section  261.10  lists  the  information 
that  the  Board  publishes  on  a  regular  or 
intermittent  basis.  The  proposed 
changes  are  intended  merely  to 
streamline  and  simplify  the  language. 
No  substantive  changes  are  intended. 

Section  261.11  describes  the 
information  that  is  made  available  for 
inspection  or  copying,  either  in  the 
Board's  readit^  room  or  over  the 
Internet,  as  required  by  EFOIA.  The 
Board  notes  that  the  records  provided 
over  the  Internet  cover  a  much  smaller 
scope  than  those  available  in  the 
Bond's  reading  room,  because  the 
requirement  to  provide  records  over  the 
Internet  covers  only  records  created  by 
the  Board  after  November  1, 1996. 

Section  261.12  describes  the 
procedures  for  requesting  records  that 
are  not  published  or  available  for 
inspection.  This  section  includes  the 
requirement  that  FOIA  requests  not  be 
combined  with  any  other  requests  to  the 
Board  except  requests  under  the  Privacy 
Act,  which  was  in  the  1996  proposed 
rule.  This  requirement  is  intended  to 
ensure  that  FOIA  requests  are  delivered 
promptly  to  the  Board's  Freedom  of 
Information  Office  (FOI  Office)  when 
they  are  received,  which  may  not  occiu- 
if  the  FOIA  request  is  included  in  a 
request  for  other  action  by  the  Board. 
When  this  amendment  was  proposed  in 
1996  (61  FR  7436,  February  28.  1996), 
one  commenter  opposed  it  on  groimds 
that  it  would  prohibit  a  requester  from 
combining  a  FOIA  request  with 
comments  submitted  in  connection  with 
an  application  under  the  Bank  Holding 
Company  Act  of  1956  (BHCA),  12  U.S.C. 
1841  et  seq.  The  commenter  believes 
that  combining  a  FOIA  request  with 
substantive  comments  regarding  an 
application  may  be  necessary  when  a 
requester  is  unable  to  obtain  non- 
confidential portions  of  an  application 
prior  to  the  closing  of  the  comment 
period.  A  separate,  clearly  identified 
FOIA  request  delivered  directly  to  the 
Secretary  insures  a  faster  FOIA 
response,  however,  because  comment 
letters  are  not  routinely  sent  to  the  FOIA 
office  for  action. 

Section  261.13  describes  the  Board's 
procedures  for  processing  FOIA 


requests.  This  section  has  been 
extensively  revised  to  reflect  the 
changes  required  by  EFOIA.  The 
proposed  rule  provides  for  multitrack 
processing.  Fast-track  processing  will 
apply  to  records  that  are  easily 
identifiable  by  the  FOI  Office  staff  and 
that  have  already  been  cleared  for 
release  to  the  public.  Fast-track  requests 
will  be  handled  as  expeditiously  as 
possible,  in  the  order  in  which  they  are 
received. 

All  information  requests  that  do  not 
meet  the  fast-track  processing  standards 
will  be  handled  under  regular 
processing  procedures.  A  requester  who 
desires  fast-track  processing  but  whose 
request  does  not  meet  those  standards 
may  contact  the  FOI  Office  staff  to 
narrow  the  request  so  that  it  will  qualify 
for  fast-track  processing.  The  statutory 
time  limit  for  regular-track  processing 
would  be  extended  to  twenty  business 
days,  from  the  previous  ten  business 
days. 

Expedited  processing  may  be 
provided  where  a  requester  has 
demonstrated  a  compelling  need  for  the 
records,  or  where  the  Board  has 
determined  to  expedite  the  response. 
The  time  limit  for  expedited  processing 
is  set  at  ten  business  days,  with 
expedited  procedures  for  an  appeal  of 
the  Secretairy's  determination  not  to 
provide  expedited  processing.  Under 
EFOIA,  there  are  only  two  types  of 
circumstances  that  can  meet  the 
compelling  need  standard:  Where 
feilure  to  obtain  the  records 
expeditiously  could  pose  an  imminent 
threat  to  the  life  or  physical  safety  of  a 
person,  or  where  the  requester  is  a 
person  primarily  engaged  in 
disseminating  information  and  there  is 
an  urgency  to  inform  the  public 
concerning  actual  or  alleged  agency 
activity.  For  ease  of  administration  and 
consistency,  the  proposal  uses  the  term 
"representative  of  the  news  media,"  to 
describe  a  person  primarily  engaged  in 
disseminating  information,  because  this 
term  is  used  for  the  FOIA  fee  schedule, 
and  thus,  is  known  to  those  familiar 
with  FOIA  and  the  Board's  Rules.  To 
demonstrate  a  compelling  need,  a 
requester  must  submit  a  certified 
statement,  a  sample  of  which  may  be 
obtained  from  the  FOI  Office. 

Section  261.14  lists  the  exemptions 
from  disclosure  under  FOIA.  This 
section  has  been  reorganized  and 
streamlined,  but  no  substantive  changes 
are  proposed. 

Sections  261.15  and  261.16,  which 
were  previously  located  in  Subpart  D, 
have  been  moved  to  Subpart  B  for 
clarity,  since  they  apply  only  to  FOIA 
requests.  Accordingly,  a  separate 
Subpart  D  v<rill  no  longer  be  necessary. 
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These  provisions  implement  Executive 
Order  12,600.  June  23,  1987,  by 
establishing  certain  predisclosure 
notification  procedures  for  confidential 
business  or  financial  information  that 
inay  be  exempt  under  (b)(4)  of  the  FOLA, 
5  U.S.C.  552(b)(4).J 

Section  261.15  sets  forth  the 
procedures  for  requesting  confidential 
treatment.  The  Board  wishes  to 
emphasize  that  failure  to  properly 
segregate  confidential  material  from 
other  material  may  result  in  the  release 
of  that  material  without  prior  notice  to 
the  submitter.  This  is  particularly 
important  in  light  of  the  Board's 
intention,  in  connection  with  processing 
BHCA  applications,  to  provide,  upon 
request,  the  public  portion  of  an 
application  within  three  business  days 
of  the  request.  In  order  to  meet  this 
deadline,  the  Board's  and  Reserve 
Bank's  staff  must  rely  on  the  applicant 
to  properly  designate  the  material 
submitted.  A  careful  review  of  the 
material  designated  as  "Confidential" 
will  be  made  and  any  information 
improperly  labelled  as  "Confidential" 
will  be  provided  to  requesters 
immediately  upon  identification  as 
publicly  available. 

Section  261.16  sets  forth  the 
procedures  for  responding  to  a  FOIA 
request  for  information  that  has  been 
designated  by  the  submitter  as 
confidential.  It  provides  for  notice  to  the 
submitter  that  permits  the  submitter  to 
provide  written  objections  to  the  release 
of  the  confidential  information.  Section 
261.16(e)  describes  the  information  that 
a  submitter  should  include  in  its  written 
submission  objecting  to  the  release  of 
the  documents,  including  whether  the 
information  was  provided  voluntarily 
under  the  standards  set  by  the  court 
case.  Critical  Mass  Energy  Project  v. 
NHC,  975  F.  2d.  871  (D.C.  Cir.  1992).  If 
the  information  was  not  provided 
vohintarily,  the  submitter  is  to  provide 
detailed  facts  and  arguments  showing 
either  the  likelihood  of  substantial 
competitive  harm  resulting  from  release 
of  the  information,  or  that  release  would 
impair  the  Board's  ability  to  obtain 
necessary  information  in  the  future. 


'These  provisions  are  intended  only  to  address 
matters  of  the  kind  covered  by  Executive  Order 
12.600.  June  23.  1987.  This  language  in  this  section, 
however,  does  not  preclude  the  Board  or  its  stafT 
from  giving  notice  to  submitters  in  other  situations 
such  as,  for  example,  where  documents  obtained 
pursuant  to  a  confidentiality  commitment  are 
subpoenaed  in  civil  litigation.  The  Board  exercises 
its  discretion  in  such  cases  consistent  with 
applicable  law.  The  Board  does  not  disclose  its 
receipt  of  federal  grand  jury  subpoenas,  however, 
except  in  accordance  with  law  following 
consultation  with  appropriate  law  enforcement 
authorities. 


Section  261.17  contains  the  FOIA  fee 
schedules  and  the  standards  for  waiver 
of  fees.  The  fee  schedule  provisions 
have  been  revised  to  clarify  that  the 
processing  time  of  a  FOIA  request  does 
not  begin  in  cases  where  advance 
payment  is  required  until  payment  is 
received,  or  where  a  person  has 
requested  a  waiver  of  the  fees  and  has 
not  agreed  to  pay  the  fees  if  the  waiver 
request  is  denied.  When  similar 
amendments  were  proposed  in  1996, 
one  commenter  objected  to  the 
suspension  of  processing  where  a 
waiver  is  requested  and  the  requester 
has  not  indicated  in  writing  that  he  or 
she  will  pay  the  applicable  fees  if  the 
waiver  request  is  denied.  The 
commenter  believes  that  this  procedure 
will  unnecessarily  delay  requests  for 
information  that  also  contain  a  fee 
waiver  request,  and  accordingly,  asks 
the  Board  to  ensure  that  non-profit 
community  and  consumers'  groups, 
particularly  those  representing  the 
interests  of  low  and  moderate  income  or 
minority  people,  have  access  to  public 
information  at  reduced  or  waived  fees. 
The  Board  reviews  each  fee  waiver 
request  pursuant  to  the  standards  set 
forth  in  the  Act  and  its  Rules.  The  fact 
that  a  requester  is  a  non-profit 
community  group,  by  itself,  does  not 
justify  a  waiver  of  the  fees  under  the 
terms  of  the  Act.  If,  however,  the  non- 
profit community  group  demonstrates  in 
its  request  for  a  waiver  of  fees  that  the 
information  will  be  distributed  to  the 
community  and  will  contribute 
significantly  to  the  public 
understanding  of  the  activities  of  the 
Board,  then  the  requester  should  qualify 
under  the  Act  and  the  Board's  Rules  for 
a  waiver  of  the  fees.  This  justification 
must  be  made,  however,  on  each  request 
for  which  a  fee  waiver  is  sought. 

Additionally,  the  standards  under 
which  the  Secretary  may  grant  a  request 
for  waiver  of  fees  have  been  modified  to 
reflect  the  development  of  case  law  in 
this  area.  The  rule  provides  for 
administrative  appeal  of  a  denial  of  a 
waiver  request,  which  formalizes  the 
Board's  current  procedure  of  permitting 
such  administrative  appeals. 

Subpart  C 

The  sections  in  Subpart  C  have  been 
renumbered  to  be  consistent  with  the 
renumbering  of  Subparts  A  and  B  in  this 
proposed.  No  substantive  changes  are 
proposed  at  this  time.  Proposed  changes 
to  this  Subpart  were  published  in  1996 
(61  FR  7436,  February  28,  1996),  and  the 
comments  received  on  these  changes  are 
still  under  consideration. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  amendments  simplify  some  of  the 
procedures  regarding  release  of 
information  and  require  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  requirements 
to  disclose  apply  to  the  Board,  therefore 
they  should  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collections  of 
information  in  this  proposed  regulation 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Act  Project  (7100-0281), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary 
McLaughlin,  Chief,  Financial  Reports 
Section,  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  §§  261.12, 
261.13,  216.16  and  261.17.  (The  hour 
burden  for  requests  for  confidential 
treatment  made  under  §  261.15  would 
be  included  in  the  hour  burden 
associated  with  the  information 
collections  for  which  the  respondent 
desires  confidential  treatment.)  The 
respondents  may  include  small  for- 
profit  institutions.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond 
to  this  information  collection  request 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
number  is  7100-0281. 

It  is  estimated  that  there  would  be 
5,000  annual  respondents  for  requests 
and  appeals  made  under  12  CFR  261.12 
and  261.13,  including  approximately 
100  that  include  requests  made  under 
12  CFR  261.17  to  waive  fees.  The 
burden  per  response  for  these  requests 
ranges  &om  15  to  60  minutes,  with  an 
average  of  30  minutes.  It  is  estimated 
that  there  would  be  30  written 
objections  by  submitters  of  exempt 
information  made  under  12  CFR  261.16, 
with  an  average  burden  per  response  of 
2  hours.  The  estimated  total  annual 
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burden  is  2,560  hours.  Based  on  hourly 
cost  of  $20  for  the  requests  and  appeals 
and  $75  for  the  written  objections,  the 
annual  cost  to  the  public  is  estimated  to 
be  $54,500.  Generally,  requests  made 
under  12  CFR  261.12,  261.13,  261.16. 
and  261.17  are  not  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

Comments  are  invited  on:  a.  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions; 
including  whether  the  information  has 
practical  utility;  b.  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  information  collection, 
including  the  cost  of  compliance;  c. 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  d.  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List    f  SiDtects  in  12  CFR  Pail  261 

Confidential  business  information. 
Federal  Reserve  System,  Freedom  of 
Information,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  261  as  follows: 

DART  25'      RULES  REGARDING 
AVAiLABiLI^'''  OF  INPORMATSON 

1.  The  authority  citation  for  part  261 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  248(1) 
and  (k).  321  et  seq.,  611  et  seq.,  1442, 
1817(a)(2){A),  1817(a)(8),  1818(u)  and  (v). 
1821(o),  1821(t).  1830,  1844,  1951  et  seq., 
2601,  2801  et  seq.,  2901  et  seq.,  3101  et  seq.. 
3401  et  seq.,;  15  U.S.C.  77uu(b),  78q(c)(3);  29 
U.S.C.  1204;  31  U.S.C.  5301  et  seq.,  42  U.S.C. 
3601;  44  U.S.C.  3510. 

SubM'1  C5 — 'Remove<ft 

2.  Subpart  E)— consisting  of  §§  261.15 
•trough  261.17,  is  rer^'^vo'^ 

^  261  •'1—261  14     fReoeuignaiec  as 
§4  2€^'  2:3-    2€-  23; 

3.  Sections  261.11  through  261.14  in 
subpart  C  are  redesignated  as  §§  261.20 
through  261.23,  respectively,  in  subpart 

""■         iJ 

4.  Subparts  A  and  B  are  revised  to 

read  as  follows:  Subpart  A — General 
Provisioos 

261.1  Authority,  purpose,  and  scope. 

261.2  Definitions. 

26 1 . 3  Custodian  of  records;  certification: 
service;  alternative  authority. 


Subpart  &      PjDiiS'^eC  ^n*0'-'raro"  a"-- 
Reco''di-  A»a-iafc!f  'o  Pabiic,  ProceOures  ioi 

261.10  Pubiished  information. 

26 1 . 1 1  Records  available  for  public 
inspection  and  copying. 

261.12  Records  available  to  public  upon 
request 

261.13  Processing  requests. 

261.14  Elxemptions  from  disolosure. 

261.15  Request  for  confidential  treatment 

261.16  Request  for  access  to  confidential 
commercial  or  financial  information. 

261.17  Fee  schedules;  waiver  of  fees. 


SubOr 


-ijiS'-^'H 


§26i.'.     Aulhor:t>.  purpose,  anc  scope. 

(a)  Authority.  (1)  This  part  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  pursuant  to 
the  Freedom  of  Information  Act,  5 
U.S.C.  552;  Sections  9,  11.  and  25A  of 
the  Federal  Reserve  Act,  12  U.S.C.  248(i) 
and  (k).  321  et  seq.,  (including  326).  611 
et  seq.;  Section  22  of  the  Federal  Home 
Loan  Bank  Act.  12  U.S.C  1442;  the 
Federal  Deposit  Insurance  Act,  12 
U.S.C.  1817(a)(2)(A),  1817(a)(8).  1818(u) 
and  (v).  1821(o);  section  5  of  the  Bank 
Holding  Company  Act.  12  U.S.C.  1844; 
the  Bank  Secrecy  Act.  12  U.S.C.  1951  et 
seq.  and  Chapter  53  of  Tide  31;  the 
Home  Mortgage  Disclosure  Act.  12 
U.S.C.  2801  et  seq.;  the  Community 
Reinvestment  Act,  12  U.S.C.  2901  et 
seq.;  the  International  Banking  Act,  12 
U.S.C.  3101  et  seq.;  the  Right  to 
Financial  Privacy  Act,  12  U.S.C.  3401  et 
seq.;  the  Securities  and  Exchange  Act, 
15  U.S.C.  77uuu(b),  78q(c)(3);  the 
Employee  Retirement  Income  Security 
Act,  29  U.S.C.  1204;  tile  Money 
Laundering  Suppression  Act,  31  U.S.C. 
5301,  the  Fair  Housing  Act,  42  U.S.C. 
3601;  the  Paperwork  Reduction  Act,  44 
U.S.C.  3510;  and  any  other  applicable 
law  that  establishes  a  basis  for  the 
exercise  of  governmental  authority  by 
the  Board. 

(2)  This  part  establishes  mechanisms 
for  carrying  out  the  Board's  statutory 
responsibilities  under  all  of  the  statutes 
in  paragraph  (a)(1)  of  this  section  to  the 
extent  those  responsibilities  require  the 
disclosure,  production,  or  withholding 
of  information.  In  this  regard,  the  Board 
has  determined  that  the  Board,  or  its 
delegees,  may  disclose  exempt 
information  of  the  Board,  in  accordance 
with  the  procedures  set  forth  in  this 
part,  whenever  it  is  necessary  or 
appropriate  to  do  so  in  the  exercise  of 
any  of  the  Board's  supervisory  or 
regulatory  authorities,  including  but  not 
limited  to,  authority  granted  to  the 
Board  in  the  Federal  Reserve  Act,  12 
U.S.C.  221  et  seq.,  the  Bank  Holding 
Company  Act,  12  U.S.C.  1841  et  seq., 
and  the  International  Banking  Act,  12 


U.S.C.  3101  et  seq.  The  Board  has 
determined  that  all  such  disclosures, 
made  in  accordance  with  the  rules  and 
procediuBS  specified  in  this  part,  are 
authorized  by  law. 

(3)  The  Board  has  also  determined 
that  it  is  authorized  by  law  to  disclose 
information  to  a  law  enforcement  or 
other  federal  or  state  government  agency 
that  has  the  authority  to  request  and 
receive  such  information  in  carrying  out 
its  own  statutory  responsibilities,  or  in 
response  to  a  valid  order  of  a  court  of 
competent  jurisdiction  or  of  a  duly 
constituted  administrative  tribunal. 

(b)  Purpose.  This  part  sets  forth  the 
categories  of  information  made  available 
to  the  public,  the  procedures  for 
obtaining  documents  and  records,  the 
procedures  for  limited  release  of  exempt 
and  confidential  supervisory 
information,  and  the  procedures  for 
protecting  confidential  business 
information. 

(c)  Scope.  (1)  This  subpart  A  contains 
general  provisions  and  definitions  of 
terms  used  in  this  part 

(2)  Subpart  B  of  this  part  implements 
the  Freedom  of  Information  Act  (FOLA) 
(5  U.S.C.  552). 

(3)  Subpart  C  of  this  part  sets  forth: 
(i)  The  kinds  of  exempt  information 

made  available  to  supervised 
institutions,  supervisory  agencies,  law 
enforcement  agencies,  and  others  in 
certain  cinmmstances; 

(ii)  The  procedures  for  disclosure;  and 
(iii)  The  procedures  with  respect  to 
subpoenas,  orders  compelling 
production,  and  other  process. 

f2S1^    DeflnMons. 

For  purposes  of  this  part: 

(a)  Board's  official  files  mecois  the 
Board's  central  records. 

(b)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(c)(1)  Confidential  supervisory 
information  means: 

(i)  Exempt  information  consisting  of 
reports  of  examination,  inspection  and 
visitation,  confidential  operating  and 
condition  reports,  and  any  information 
derived  from,  related  to,  or  contained  in 
such  reports; 

(ii)  Information  gathered  by  the  Board 
in  the  course  of  any  investigation, 
suspicious  activity  report,  cease-and- 
desist  orders,  civil  money  penalty 
enforcement  orders,  suspension, 
removal  or  prohibition  orders,  or  other 
orders  or  actions  under  the  Financial 
Institutions  Supervisory  Act  of  1966,  the 
Bank  Holding  Company  Act  of  1956,  the 
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Federal  Reserve  Act,  the  International 
Banking  Act  of  1978.  and  the 
International  Lending  Supervision  Act 
of  1983; except 

(A)  Such  final  orders,  amendments,  or 
modifications  of  final  orders,  or  other 
actions  or  documents  that  are 
specifically  required  to  be  published  or 
made  available  to  the  public  pursuant  to 
12  U.S.C.  1818(u).  or  other  applicable 
law,  including  the  record  of  litigated 
proceedings;  and 

(B)  The  public  section  of  Community 
Reinvestment  Act  examination  reports, 
pursuant  to  12  U.S.C.  2906(b);  and 

(iii)  Any  documents  prepared  by,  on 
behalf  of.  or  for  the  use  of  the  Board,  a 
Federal  Reserve  Bank,  a  Federal  or  State 
financial  institutions  supervisory 
agency,  or  a  bank  or  bank  holding 
company  or  other  supervised  financial 
institution. 

(2)  Confidential  supervisory 
information  does  not  include 
documents  prepared  by  a  supervised 
financial  institution  for  its  own  business 
purposes  and  that  are  in  its  possession. 

(a)  Direct  costs  mean  those 
expenditiues  that  the  Board  actually 
incurs  in  searching  for.  reviewing,  and 
duplicating  documents  in  response  to  a 
request  made  under  §  261.12. 

le)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  document  in 
response  to  a  request  for  disclosure  of 
records  or  for  inspection  of  original 
records  that  contain  exempt  material  or 
that  otherwise  cannot  be  inspected 
directly.  Among  others,  such  copies  ' 
may  take  the  form  of  paper,  microform, 
audiovisual  materials,  or  machine- 
readable  documentation  (e.g.,  magnetic 
tape  or  disk). 

(f)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
professional  education,  or  an  institution 
of  vocational  education,  which  operates 
a  program  of  scholarly  research. 

(g)  Exempt  information  means 
information  that  is  exempt  from 
disclosure  under  §  261.14. 

(h)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
(as  that  term  is  used  in  this  section)  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 
(i)(l)  Records  of  the  Board  include: 
(i)  In  written  form,  or  in  non written 
or  machine-readable  form;  all 
information  coming  into  the  possession 
and  under  the  control  of  the  Board,  any 
Board  member,  any  Federal  Reserve 


Bank,  or  any  officer,  employee,  or  agent 
of  the  Board  or  of  any  Federal  Reserve 
Bank,  in  the  performance  of  functions 
for  or  on  behalf  of  the  Board  that 
constitute  part  of  the  Board's  official 
files;  or 

(ii)  That  are  maintained  for 
administrative  reasons  in  the  regular 
course  of  business  in  official  files  in  any 
division  or  office  of  the  Board  or  any 
Federal  Reserve  Bank  in  connection 
with  the  transaction  of  any  official 
business. 

(2)  Records  of  the  Board  does  not 
include  handwritten  notes;  personal 
files  of  Board  members  and  employees; 
tangible  exhibits,  formulas,  designs,  or 
other  items  of  valuable  intellectual 
property;  extra  copies  of  documents  and 
library  and  museum  materials  kept 
solely  for  reference  or  exhibition 
purposes:  unaltered  publications 
otherwise  available  to  the  public  in 
Board  publications,  libraries,  or 
established  distribution  systems. 

(j)  Report  of  examination  means  the 
report  prepared  by  the  Board,  or  other 
federal  or  state  financial  institution 
supervisory  agency,  concerning  the 
examination  of  a  financial  institution, 
and  includes  reports  of  inspection  and 
reports  of  examination  of  U.S.  branches 
or  agencies  of  foreign  banks  and 
representative  offices  of  foreign 
organizations,  and  other  institutions 
examined  by  the  Federal  Reserve 
System. 

(k)  Report  of  inspection  means  the 
report  prepfu«d  by  the  Board  concerning 
its  inspection  of  a  bank  holding 
company  and  its  bank  and  nonbank 
subsidiaries. 

(1)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public. 

(1)  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public. 

(2)  Examples  of  news  media  entities 
include,  but  are  not  limited  to, 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public. 

(3)  "Freelance"  ioumalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it. 

(m)(l)  Review  refers  to  the  process  of 
examining  documents,  located  in 
response  to  a  request  for  access,  to 


determine  whether  any  portion  of  a 
document  is  exempt  information.  It 
includes  doing  all  that  is  necessary  to 
excise  the  documents  and  otherwise  to 
prepare  them  for  release. 

(2)  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(n)(l)  Search  means  a  reasonable 
search,  by  manual  or  automated  means, 
of  the  Board's  official  files  and  any  other 
files  containing  Board  records  as  seem 
reasonably  likely  in  the  particular 
circumstances  to  contain  documents  of 
the  kind  requested.  For  purposes  of 
computing  fees  under  §  261.17,  search 
time  includes  all  time  spent  looking  for 
material  that  is  responsive  to  a  request, 
including  line-by-line  identification  of 
material  within  documents.  Such 
activity  is  distinct  from  "review"  of 
material  to  determine  whether  the 
material  is  exempt  bom  disclosure. 

(2)  Search  does  not  mean  or  include 
research,  creation  of  any  document,  or 
extensive  modification  of  an  existing 
program  or  system  that  would 
significandy  interfere  with  the  operation 
of  the  Board's  automated  information 
system. 

(o)  Supervised  financial  institution 
includes  a  bank,  bank  holding  company 
(including  subsidiaries),  U.S.  branch  or 
agency  of  a  foreign  bank,  or  any  other 
institution  that  is  supervised  by  the 
Board. 

§  261 .3    Custodian  of  records;  certi^cation; 
service;  attemative  authority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  (Secretary)  is  the 
official  custodian  of  all  Board  records, 
including  all  records  that  are  in  the 
possession  or  control  of  the  Board,  any 
Federal  Reserve  Bank,  or  any  Board  or 
Reserve  Bank  employee. 

(b)  Certification  of  record.  The 
Secretary  may  certify  the  authenticity  of 
any  Board  record,  or  any  copy  of  such 
record,  for  any  purpose,  and  for  or 
before  any  duly  constituted  Federal  or 
State  court,  tribunal,  or  agency. 

(c)  Service  of  subpoenas  or  other 
process.  Subpoenas  or  other  judicial  or 
administrative  process,  demanding 
access  to  any  Board  records  or  making 
any  claim  against  the  Board,  shall  be 
addressed  to  and  served  upon  the 
Secretary  of  the  Board  at  the  Board's 
office  at  20th  and  C  Streets,  N.W., 
Washington,  D.C.  20551.  Neither  the 
Board  nor  the  Secretary  are  agents  for 
service  of  process  on  behalf  of  any 
employee  in  respect  of  purely  private 
legal  disputes,  except  as  specifically 
provided  by  law. 

(d)  Alternative  authority.  Any  action 
or  determination  required  or  permitted 
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by  this  part  to  be  done  by  the  Secretary, 
the  General  Counsel,  or  the  Director  of 
any  Division  may  be  done  by  any 
employee  who  has  been  duly  designated 
for  this  purpose  by  the  Secretary, 
General  Counsel,  or  the  appropriate 
Director. 

Subpart  B — Published  Information  and 
Records  Available  to  Public; 
Procedures  for  Requests 

§261.10    Published  information. 

(a)  Federal  Register.  The  Board 
publishes  in  the  Federal  Register  for  the 
guidance  of  the  public: 

(1)  Descriptions  of  the  Board's  central 
and  field  organization; 

(2)  Statements  of  the  general  course 
and  method  by  which  the  Board's 
functions  are  channeled  and 
determined,  including  the  natiu«  and 
requirements  of  procedures; 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  and  the  place  where 
they  may  he  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  and  examinations; 

(4)  Substantive  rules,  interpretations 
of  general  applicability,  and  statements 
of  general  policy; 

(5)  Every  amendment,  revision,  or 
repeal  of  the  foregoing; 

(6)  Notices  of  proposed  rulemaking; 

(7)  Notices  of  applications  received 
under  the  Bank  Holding  Company  Act 
of  1956  (12  U.S.C.  1841  et  seq.]  and  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817); 

(8)  Notices  of  all  Board  meetings, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b); 

(9)  Notices  identifying  the  Board's 
systems  of  records,  pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a);  and 

(10)  Notices  of  ageijcy  data  collection 
forms  being  reviewed  under  the 
Papearwork  Reduction  Act  (5  U.S.C.  3501 
et  seq.). 

(b)  Board's  Reports  to  Congress.  The 
Board's  annual  report  to  Congress 
pursuant  to  the  Federal  Reserve  Act  (12 
U.S.C  247),  which  is  made  public  upon 
its  submission  to  Congress,  contains  a 
full  account  of  the  Board's  operations 
during  the  year,  the  policy  actions  by 
the  Federal  Open  Market  Committee,  an 
economic  review  of  the  year,  and 
legislative  recommendations  to 
Congress.  The  Board  also  makes 
periodic  reports  to  Congress  under 
certain  statutes,  including  but  not 
limited  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552);  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b);  the 
Full  Employment  and  Balanced  Growth 
Act  of  1978  (12  U.S.C.  225a);  and  the 
Privacy  Act  (5  U.S.C.  552a). 

(c)  Federal  Reserve  Bulletin.  This 
publication  is  issued  monthly  and 


contains  economic  and  staUstical 
information,  articles  relating  to  the 
economy  or  Board  activities,  and 
descriptions  of  recent  actions  by  the 
Board. 

(d)  Other  published  information. 
Among  other  things,  the  Board 
publishes  the  following  information. 

(1)  Weekly  publications.  The  Board 
issues  the  following  publications 
weekly: 

(i)  A  statement  showing  the  condition 
of  each  Federal  Reserve  Bank  and  a 
consolidated  statement  of  the  condition 
of  all  Federal  Reserve  Banks,  pursuant 
to  12  U.S.C.  248(a); 

(ii)  An  index  of  applications  received 
and  the  actions  taken  on  the 
applications,  as  well  as  other  matters 
issued,  adopted,  or  promulgated  by  the 
Board;  and 

(iii)  A  statement  showing  changes  in 
the  structiuB  of  the  banking  industry 
resulting  from  mergers  and  the 
establishment  of  branches. 

(2)  Press  releases.  The  Board 
frequently  issues  statements  to  the  press 
and  public  regarding  monetary  and 
credit  actions,  regulatory  actions, 
actions  taken  on  certain  types  of 
applications,  and  other  matters. 

(3)  Call  Report  and  other  data.  Certain 
data  from  Reports  of  Condition  and 
Income  submitted  to  the  Board  are 
available  through  the  National 
Technical  Information  Service  and  may 
be  obtained  by  the  procedure  described 
in§261.11(c)(2)(iii). 

(4)  Federal  Reserve  Regulatory 
Service.  This  is  a  multivolume  looseleaf 
service  published  by  the  Board, 
containing  statutes,  regulations, 
interpretations,  rulings,  staff  opinions, 
and  procedural  rules  under  which  the 
Board  operates.  Portions  of  the  service 
are  also  published  as  separate  looseleaf 
handbooks  relating  to  consumer  and 
community  affairs,  monetary  policy  and 
reserve  requirements,  payments 
systems,  and  securities  credit 
transactions.  The  service  and  each 
handbook  contain  subject  and  citation 
indexes,  are  updated  monthly,  and  may 
be  subscribed  to  on  a  yearly  basis. 

(e)  Index  to  Board  actions.  The 
Board's  Freedom  of  Information  Office 
maintains  an  index  to  Board  actions, 
which  is  updated  weekly  and  provides 
identifying  information  about  any 
matters  issued,  adopted,  and 
promulgated  by  the  Board  since  July  4, 
1967.  Copies  of  the  index  may  be 
obtained  upon  request  to  the  Freedom  of 
Information  Office  subject  to  the  current 
schedule  of  fees  in  §261.17. 

(f)  Obtaining  Board  publications.  The 
Publications  Services  Section  maintains 
a  list  of  Board  publications  that  are 
available  to  the  public.  In  addition,  a 


partial  list  of  publications  is  published 
in  the  Federal  Reserve  Bulletin.  All 
publications  issued  by  the  Board, 
including  available  back  issues,  may  be 
obtained  from  the  Publications  Services 
of  the  Federal  Reserve  Board,  20th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20551  [pedestrian 
entrance  is  on  C  Street,  N.W.). 
Subscription  or  other  charges  may  apply 
to  some  publications. 

§261.11    Records  available  for  public 
inspection  and  copying. 

(a)  Types  of  records  made  available. 
Unless  they  were  published  promptiy 
and  made  available  for  sale  or  without 
charge,  the  following  records  shall  be 
made  available  for  inspection  and 
copying  at  the  Freedom  of  Information 
Office: 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  final  orders  and  written 
agreements,  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the  Board 
that  are  not  published  in  the  Federal 
Register; 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public; 

(4)  Copies  of  all  records  released  to 
any  person  under  §  261.12  that,  because 
of  the  nature  of  their  subject  matter,  the 
Board  has  determined  are  likely  to  be 
requested  again; 

(5)  A  general  index  of  the  records 
referred  to  in  paragraph  (a)(4)  of  this 
section;  and 

(6)  The  public  section  of  Community 
Reinvestment  Act  examination  reports. 

(b)  Reading  room  procedures.  (1) 
Information  available  under  this  section 
is  available  for  inspection  and  copying, 
from  9:00  a.m.  to  5:00  p.m.  weekdays, 
at  the  Freedom  of  Information  Office  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20551  (the  pedestrian 
entrance  is  on  C  Street,  N.W.). 

(2)  The  Board  may  determine  that 
certain  classes  of  publicly  available 
filings  shall  be  made  available  for 
inspection  and  copyiqg  only  at  the 
Federal  Reserve  Bank  where  those 
records  are  filed. 

(c)  Electronic  records.  (1)  Except  as  set 
forth  in  paragraph  (c)(2)  of  this  section, 
information  available  under  this  section 
that  was  created  on  or  after  November 

1, 1996,  shall  also  be  available  on  the 
Board's  website,  found  at  http:// 
www.bog.frb.fed.us. 

(2)  NTIS.  The  publicly  available 
portions  of  Reports  of  Condition  and 
Income  of  individual  banks,  as  well  as 


Ji532 


FpHpral  RpoJcter  /  Vol.  62.  No.  Ill  /  Tuesday,  June  10,  1997  /  Proposed  Rules 


certain  other  data  files  produced  by  the 
Board,  are  distributed  by  the  National 
Technical  Information  Service.  Requests 
for  these  public  reports  should  be 
addressed  to:  Sales  Office,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
(703) 487-4650. 

(3)  Privacy  protection.  The  Board  may 
delete  identifying  details  from  any 
record  to  prevent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

§261.12    R«cords  available  to  puMic  upon 
request 

(a)  Types  of  records  made  available. 
All  records  of  the  Board  that  are  not 
available  under  §§  261.10  and  261.11 
shall  be  made  available  up>on  request, 
pursuant  to  the  procediues  and 
exceptions  in  this  subpart  B. 

(b)  Procedures  for  requesting  records. 
(1)  A  request  for  identifiable  records 
shall  reasonably  describe  the  records  in 
a  way  that  enables  the  Board's  staff  to 
identify  and  produce  the  records  with 
reasonable  effort  and  without  unduly 
burdening  or  significantly  interfering 
with  any  of  the  Board's  operations. 

(2)  The  request  shall  be  submitted  in 
writing  to  the  Freedom  of  Information 
Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  &  C  Street, 
N.W.,  Washington.  D.C.  20551;  or  sent 
by  facsimile  to  the  Freedom  of 
InformaUon  Office,  (202)  872-7562  or 
7565.  The  request  shall  be  clearly 
marked  Freedom  of  Information  Act 
Request. 

(3)  A  request  may  not  be  combined 
with  any  other  request  to  the  Board 
except  for  a  request  under  12  CFR 
261a. 3(a)  (Rules  Regarding  Access  to 
and  Review  of  Personal  Information 
under  the  Privacy  Act  of  1974)  and  a 
request  made  under  §  261.23(b)(l)(ii). 

(c)  Contents  of  request.  The  request 
shall  contain  the  following  information: 

(1 )  The  name  and  address  of  the 
requester,  and  the  telephone  number  at 
which  the  requester  can  be  reached 
during  normal  business  hours; 

(2)  Whether  the  requested  information 
is  intended  for  commercial  use,  and 
whether  the  requester  is  an  educational 
or  noncommercial  scientific  institution, 
or  news  media  representative; 

(3)  A  statement  agreeing  to  pay  the 
applicable  fees,  or  a  statement 
identifying  any  fee  limitation  desired,  or 
a  request  for  a  waiver  or  reduction  of 
fees  that  satisfies  §  261.17(h);  and 

(4)  If  the  request  is  being  made  in 
connection  with  on-going  litigation,  a 
statement  indicating  whether  the 
requester  will  seek  discretionary  release 
of  exempt  information  from  the  General 
Counsel  upon  denial  of  the  request  by 


the  Secretary.  A  requester  who  intends 
to  make  such  a  request  to  the  General 
Counsel  may  also  address  the  factors  set 
forth  in  §  261.23(b). 

(d)  Defective  requests.  The  Board  need 
not  accept  or  process  a  request  that  does 
not  reasonably  describe  the  records 
requested  or  that  does  not  otherwise 
comply  with  the  requirements  of  this 
section.  The  Board  may  return  a 
defective  request,  specifying  the 
deficiency.  The  requester  may  submit  a 
corrected  request,  which  will  be  treated 
as  a  new  request. 

(e)  Oral  requests.  The  Freedom  of 
Information  Office  may  honor  an  oral 
request  for  records,  but  if  the  requester 
is  dissatisfied  with  the  Board's  response 
and  wishes  to  seek  review,  the  requester 
must  submit  a  written  request,  which 
shall  be  treated  as  an  initial  request. 

§261.13    Processing  requests. 

(a)  Receipt  of  requests.  Upon  receipt 
of  any  request  that  satisfies  §  261.12(1)). 
the  Freedom  of  Information  Office  shall 
assign  the  request  to  the  appropriate 
processing  schedule,  pursuant  to 
paragraph  (b)  of  this  section.  The  date 
of  receipt  for  any  request,  including  one 
that  is  addressed  incorrectly  or  that  is 
referred  to  the  Board  by  another  agency 
or  by  a  Federal  Reserve  Bank,  is  the  date 
the  Freedom  of  Information  Office 
actually  receives  the  request. 

(b)  Multitrack  processing.  (1)  The 
Board  provides  different  levels  of 
processing  for  categories  of  requests 
under  this  section.  Requests  for  records 
that  are  readily  identifiable  by  the 
Freedom  of  Information  Office  and  that 
have  already  been  cleared  for  public 
release  may  qualify  for  fast-track 
processing.  All  other  requests  shall  be 
handled  under  normal  processing 
procedures,  unless  expedited  processing 
has  been  granted  pursuant  to  paragraph 
(c)(2)  of  this  section. 

(2)  The  Freedom  of  Information  Office 
will  make  the  determination  whether  a 
request  qualifies  for  fast-track 
processing.  A  requester  may  contact  the 
Freedom  of  Information  Office  to  learn 
whether  a  particular  request  has  been 
assigned  to  fast-track  processing.  If  the 
request  has  not  qualified  for  fast-track 
processing,  the  requester  will  be  given 
an  opportunity  to  limit  in  order  to 
qualify  for  fast-track  processing. 
Limitations  of  requests  must  be  in 
writing. 

(c)  Expedited  processing.  Where  a 
person  requesting  expedited  access  to 
records  has  demonstrated  a  compelling 
need  for  the  records,  or  where  the  Board 
has  determined  to  expedite  the 
response,  the  Board  shall  process  the 
request  as  soon  as  practicable. 


(1)  To  demonstrate  a  compelling  need 
for  expedited  processing,  the  requester 
shall  provide  a  certified  statement,  a 
sample  of  which  may  be  obtained  from 
the  Freedom  of  Information  Office.  The 
statement,  certified  to  be  true  and 
correct  to  the  best  of  the  requester's 
knowledge  and  belief,  shall  demonstrate 
that: 

(i)  The  failure  to  obtain  the  records  on 
an  expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual:  or 

(ii)  The  requester  is  a  representative  of 
the  news  media,  as  defined  in  §  261.2, 
and  there  is  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Board  activity. 

(2)  In  response  to  a  request  for 
expedited  processing,  the  Secretary 
shall  notify  a  requester  of  the 
determination  within  ten  working  days 
of  receipt  of  the  request.  If  the  Secretary 
denies  a  request  for  expedited 
processing,  the  requester  may  file  an 
appeal  pursuant  to  the  procedures  set 
forth  in  paragraph  (i)  of  this  section,  and 
the  Board  shall  respond  to  the  appeal 
within  ten  working  days  after  the  appeal 
was  received  by  the  Board. 

(d)  Priority  of  responses.  The  Freedom 
of  Information  Office  shall  normally 
process  requests  in  the  order  they  are 
received  in  the  separate  processing 
tracks.  However,  in  the  Secretary's 
discretion,  or  upon  a  court  order  in  a 
matter  to  which  the  Board  is  a  party,  a 
particular  request  may  be  processed  out 
of  turn. 

(e)  Time  limits.  The  time  for  response 
to  requests  shall  be  20  working  days, 
except: 

(1)  In  the  case  of  expedited  treatment 
under  paragraph  (c)  of  this  section; 

(2)  Where  the  running  of  such  time  is 
suspended  for  payment  of  fees  pursuant 
to  §  261.17(b)(2); 

(3)  In  unusual  circumstances,  as 
defined  in  5  U.S.C.  552(a)(6)(B).  In  such 
circumstances,  the  time  limit  may  be 
extended  for  a  period  of  time  not  to 
exceed: 

(i)  10  working  days  as  provided  by 
written  notice  to  the  requester,  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched;  or 

(ii)  Such  alternative  time  period  as 
mutually  agreed  to  by  the  Freedom  of 
Information  Office  and  the  requester 
when  the  Freedom  of  Information  Office 
notifies  the  requester  that  the  request 
caimot  be  processed  in  the  specified 
time  limit. 

(f)  Response  to  request.  In  response  to 
a  request  that  satisfies  §  261.12(b),  an 
appropriate  search  shall  be  conducted  of 
records  of  the  Board  in  existence  on  the 
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date  of  receipt  of  the  request,  and  a 
review  made  of  any  responsive 
information  located.  The  Secretary  shall 
notify  the  requester  of: 

(1)  The  Board's  determination  of  the 
request; 

(2)  The  reasons  for  the  determination; 

(3)  The  amount  of  information 
withheld; 

(4)  The  right  of  the  requester  to  appeal 
to  the  Board  any  denial  or  partial  denial, 
as  specified  in  paragraph  (i)  of  this 
section;  and 

(5)  In  the  case  of  a  denial  of  a  request, 
the  name  and  title  or  position  of  the 
person  responsible  for  the  denial. 

(g)  Referral  to  another  agency.  To  the 
extent  a  request  covers  documents  that 
were  created  by,  obtained  from,  or 
classified  by  another  agency,  the  Board 
may  refer  the  request  to  that  agency  for 
a  response  and  inform  the  requester 
promptly  of  the  referral. 

(h)  Providing  responsive  records.  (1) 
Copies  of  requested  records  shall  be  sent 
to  the  requester  by  regular  U.S.  mail  to 
the  address  indicated  in  the  request, 
unless  the  requester  elects  to  take 
delivery  of  the  documents  at  the 
Freedom  of  Information  Office  or  makes 
other  acceptable  arrangements,  or  the 
Board  deems  it  appropriate  to  send  the 
documents  by  another  means. 

(2)  The  Board  shall  provide  a  copy  of 
the  record  in  any  form  or  format 
requested  if  the  record  is  readily 
reproducible  by  the  Board  in  that  form 
or  format,  but  the  Board  need  not 
provide  more  than  one  copy  of  any 
record  to  a  requester. 

(i)  Appeal  of  denial  of  request.  Any 
person  denied  access  to  Board  records 
requested  under  §  261.12  may  file  a 
written  appeal  with  the  Board,  as 
follows: 

(1)  The  appeal  shall  prominently 
display  the  phrase  Freedom  of 
Information  Act  Appeal  on  the  first 
page,  and  shall  be  addressed  to  the 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  Street,  N.W., 
Washington,  D.C.  20551;  or  sent  by 
facsimile  to  the  Freedom  of  Information 
Office.  (202)872-7562  or  7565. 

(2)  An  initial  request  for  records  may 
not  be  combined  in  the  same  letter  with 
an  appeal. 

(3)  The  appeal  shall  be  filed  within  10 
working  days  of  the  date  on  which  the 
denial  was  issued,  or  the  date  on  which 
documents  in  partial  response  to  the 
request  were  transmitted  to  the 
requester,  whichever  is  later.  The  Board 
may  consider  an  untimely  appeal  if: 

(i)  It  is  accompanied  by  a  written 
request  for  leave  to  file  an  untimely 
appeal;  and 


(ii)  The  Board  determines,  in  its 
discretion  and  for  good  and  substantial 
cause  shown,  that  the  appeal  should  be 
considered. 

(4)  The  Board  shall  make  a 
determination  regarding  any  appeal 
within  20  working  days  of  actual  receipt 
of  the  appeal  by  the  Freedom  of 
Information  Office,  and  the 
determination  letter  shall  notify  the 
appealing  party  of  the  right  to  seek 
judicial  review. 

(5)  The  Secretary  may  reconsider  a 
denial  being  appealed  if  intervening 
circumstances  or  additional  facts  not 
known  at  the  time  of  denial  come  to  the 
attention  of  the  Secretary  while  an 
appeal  is  pending. 

§  261 . 1 4    Exemptions  from  disclosure. 

(a)  Types  of  records  exempt  from 
disclosure.  Pursuant  to  5  U.S.C.  552(b), 
the  following  records  of  the  Board  are 
exempt  from  disclosure  under  this  part: 

(1)  National  defense.  Any  information 
that  is  specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and  is 
in  fact  properly  classified  pursuant  to 
the  Executive  Order. 

(2)  Internal  personnel  rules  and 
practices.  Any  information  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Board. 

(3)  Statutory  exemption.  Any 
information  specifically  exempted  from 
disclosure  by  statute  (other  than  5 
U.S.C.  552b),  if  the  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Trade  secrets;  commercial  or 
financial  information.  Any  matter  that  is 
a  trade  secret  or  that  constitutes 
commercial  or  financial  information 
obtained  from  a  person  and  that  is 
privileged  or  confidential. 

(5)  Inter-  or  intra-agency 
memorandums.  Information  contained 
in  inter-  or  intra-agency  memorandums 
or  letters  that  would  not  be  available  by 
law  to  a  party  (other  than  an  agency)  in 
litigation  with  an  agency,  including,  but 
not  limited  to: 

(i)  Memorandums; 

(ii)  Reports; 

(iii)  Other  documents  prepared  by  the 
stafis  of  the  Board  or  Federal  Reserve 
Banks;  and 

(iv)  Records  of  deliberations  of  the 
Board  and  of  discussions  at  meetings  of 
the  Board,  any  Board  committee,  or 
Board  staff,  that  are  not  subject  to  5 
U.S.C.  552b  (the  Government  in  the 
Sunshine  Act). 


(6)  Personnel  and  medical  files.  Any 
information  contained  in  personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Information  compiled  for  law 
enforcement  purposes.  Any  records  or 
information  compiled  for  law 
enforcement  purposes,  to  the  extent 
permitted  under  5  U.S.C.  552(b)(7); 
including  information  relating  to 
administrative  enforcement  proceedings 
of  the  Board. 

(8)  Examination,  inspection, 
operating,  or  condition  reports,  and 
confidential  supervisory  information. 
Any  matter  that  is  contained  in  or 
related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions, 
including  a  state  financial  institution 
supervisory  agency. 

(b)  Segregation  of  nonexempt 
information.  The  Board  shall  provide 
any  reasonably  segregable  portion  of  a 
record  that  is  requested  after  deleting 
those  portions  that  are  exempt  under 
this  section. 

(c)  Discretionary  release.  (1)  Except 
where  disclosure  is  expressly  prohibited 
by  statute,  regulation,  or  order,  the 
Board  may  release  records  that  are 
exempt  from  mandatory  disclosure 
whenever  the  Board  or  designated  Board 
members,  the  Secretary  of  the  Board,  the 
General  Counsel  of  the  Board,  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation,  or  the 
appropriate  Federal  Reserve  Bank, 
acting  pursuant  to  this  part  or  12  CFR 
part  265,  determines  that  such 
disclosure  would  be  in  the  public 
interest. 

(2)  The  Board  may  make  any  exempt 
information  furnished  in  connection 
with  an  application  for  Board  approval 
of  a  transaction  available  to  the  public 
in  accordance  with§261.12,and 
without  prior  notice  and  to  the  extent  it 
deems  necessary,  may  comment  on  such 
information  in  any  opinion  or  statement 
issued  to  the  public  in  connection  with 
a  Board  action  to  which  such 
information  pertains. 

(d)  Delayed  release.  Publication  in  the 
Federal  Register  or  availability  to  the 
public  of  certain  information  may  be 
delayed  if  immediate  disclosure  would 
likely: 

(1)  Interfere  with  accomplishing  the 
objectives  of  the  Board  in  the  discheirge 
of  its  statutory  functions; 

(2)  Interfere  with  the  orderly  conduct 
of  the  foreign  afiiairs  of  the  United 
States; 


Federal  Register  /  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Proposed  Rules 


(3)  Permit  speculators  or  others  to 
gain  unfair  profits  or  other  unfair 
advantages  by  speculative  trading  in 
securities  or  otherwise; 

(4)  Result  in  urmecessary  or 
unwarranted  disturbances  in  the 
securities  markets; 

(5)  Interfere  with  the  orderly 
execution  of  the  objectives  or  policies  of 
other  government  agencies;  or 

(6)  Impair  the  ability  to  negotiate  any 
contract  or  otherwise  harm  the 
commercial  or  financial  interest  of  the 
United  States,  the  Board,  any  Federal 
Reserve  Bank,  or  any  department  or 
agency  of  the  United  States. 

(e)  Prohibition  against  disclosure. 
Except  as  provided  in  this  part,  no 
officer,  employee,  or  agent  of  the  Board 
or  any  Federal  Reserve  Bank  shall 
disclose  or  permit  the  disclosure  of  any 
unpublished  information  of  the  Board  to 
any  person  (other  than  Board  or  Reserve 
Bank  officers,  employees,  or  agents 
properly  entitled  to  such  information  for 
the  performance  of  official  duties). 

§  261 . 1 5    Request  for  confidential 
treatment. 

(a)  Submission  of  request.  Any 
submitter  of  information  to  the  Board 
who  desires  confidential  treatment 
pursuant  to  5  U.S.C.  552(b)(4)  and 

§  261.14(a)(4)  shall  file  a  request  for 
confidential  treatment  with  the  Board 
(or  in  the  case  of  documents  filed  with 
a  Federal  Reserve  Bank,  with  that 
Federal  Reserve  Bank)  at  the  time  the 
information  is  submitted  or  a  reasonable 
time  after  submission. 

(b)  Form  of  request.  Each  request  for 
confidential  treatment  shall  state  in 
reasonable  detail  the  facts  supporting 
the  request  and  its  legal  justification. 
Conclusory  statements  that  release  of 
the  information  would  cause 
competitive  harm  generally  will  not  be 
considered  sufficient  to  justify 
confidential  treatment. 

(c)  Designation  and  sepamtion  of 
confidential  material.  All  information 
considered  confidential  by  a  submitter 
shall  be  clearly  designated 
CONFIDENTIAL  in  the  submission  and 
separated  from  information  for  which 
confidential  treatment  is  not  requested. 
Failure  to  segregate  confidential 
information  from  other  material  may 
result  in  release  of  the  nonsegregated 
material  to  the  public  without  notice  to 
the  submitter. 

(d)  Exceptions.  This  section  does  not 
apply  to: 

(1)  Data  collected  on  forms  that  are 
approved  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  are  deemed  confidential  by  the 
Board.  Any  such  form  deemed 
confidential  by  the  Board  shall  so 


indicate  on  the  face  of  the  form  or  in  its 
instructions.  The  data  may,  however,  be 
disclosed  in  aggregate  form  in  such  a 
manner  that  individual  company  data  is 
not  disclosed  or  derivable. 

(2)  Any  comments  submitted  by  a 
member  of  the  public  on  applications 
and  regulatory  proposals  being 
considered  by  the  Board,  unless  the 
Board  or  the  Secretary  determines  that 
confidential  treatment  is  warranted. 

(3)  A  determination  by  the  Board  to 
comment  upon  information  submitted 
to  the  Board  in  any  opinion  or  statement 
issued  to  the  public  as  described  in 

§  261.14(c). 

(e)  Special  procedures.  The  Board 
may  establish  special  procedures  for 
particular  documents,  filings,  or  types  of 
information  by  express  provisions  in 
this  part  or  by  instructions  on  particular 
forms  that  are  approved  by  the  Board. 
These  special  procedures  shall  take 
precedence  over  this  section. 

§  261 .16    Request  for  access  to 
confidential  commer cial  or  financial 
Infonnation. 

(a)  Request  for  confidential 
information.  A  request  by  a  submitter 
for  confidential  treatment  of  any 
information  shall  be  considered  in 
connection  with  a  request  for  access  to 
that  information.  At  their  discretion, 
appropriate  Board  or  staff  members 
(including  Federal  Reserve  Bank  staff) 
may  act  on  the  request  for 
confidentiality  prior  to  any  request  for 
access  to  the  documents. 

(b)  Notice  to  the  submitter.  When  a 
request  for  access  is  received  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552): 

(1)  The  Secretary  shall  notify  a 
submitter  of  the  request,  if: 

(i)  The  submitter  requested 
confidential  treatment  of  that 
information  pursuant  to  5  U.S.C. 
552(b)(4);  and 

(ii)  The  request  by  the  submitter  for 
confidential  treatment  was  made  within 
10  years  preceding  the  date  of  the 
request  for  access. 

(2)  Absent  a  request  for  confidential 
treatment,  the  Secretary  may  notify  a 
submitter  of  a  request  for  access  to 
information  provided  by  the  submitter  if 
the  Secretary  reasonably  believes  that 
disclosure  of  the  information  may  cause 
substantial  competitive  harm  to  the 
submitter. 

(3)  The  notice  given  to  the  submitter 
shall: 

(i)  Be  given  as  soon  as  practicable 
after  receipt  of  the  request  for  access; 
(ii)  Describe  the  request;  and 
(iii)  Give  the  submitter  a  reasonable 
opportunity,  not  to  exceed  ten  working 
days  from  the  date  of  notice,  to  submit 


written  objections  to  disclosure  of  the 
information. 

(c)  Exceptions  to  notice  to  submitter. 
Notice  to  the  submitter  need  not  be 
given  if: 

(1)  The  Secretary  determines  that  the 
request  for  access  should  be  denied; 

(2)  The  requested  information 
lawfully  has  been  made  available  to  the 
public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or 

(4)  The  submitter's  claim  of 
confidentiality  under  5  U.S.C.  552(b)(4) 
appears  obviously  frivolous  or  has 
already  been  denied  by  the  Secretary, 
except  that  in  this  last  instance  the 
Secretary  shall  give  the  submitter 
written  notice  of  the  determination  to 
disclose  the  information  at  least  five 
working  days  prior  to  disclosure. 

(d)  Notice  to  requester.  At  the  same 
time  the  Secretary  notifies  the 
submitter,  the  Secretary  shall  also  notify 
the  requester  that  the  request  is  subject 
to  the  provisions  of  this  section. 

(e)  Written  objections  by  submitter. 
Upon  receipt  of  notice  of  a  request  for 
access  to  its  information,  the  submitter 
may  provide  written  objections  to 
release  of  the  information.  Such 
objections  shall  state  whether  the 
information  was  provided  voluntarily  or 
involuntarily  to  the  Board. 

(1)  If  the  information  was  voluntarily 
provided  to  the  Board,  the  submitter 
shall  provide  detailed  facts  showing  that 
the  information  is  customarily  withheld 
from  the  public. 

(2)  If  the  information  was  not 
provided  voluntarily  to  the  Board,  the 
submitter  shall  provide  detailed  facts 
and  arguments  showing: 

(i)  The  likelihood  of  substantial  harm 
that  would  be  caused  to  the  submitter's 
competitive  position;  or 

(ii)  That  release  of  the  information 
would  impair  the  Board's  ability  to 
obtain  necessary  information  in  the 
future. 

(f)  Determination  by  Secretary.  The 
Secretary's  determination  whether  or 
not  to  disclose  any  information  for 
which  confidential  treatment  has  been 
requested  pursuant  to  this  section  shall 
be  communicated  to  the  submitter  and 
the  requester  immediately.  If  the 
Secretary  determines  to  disclose  the 
information  and  the  submitter  has 
objected  to  such  disclosure  pursuant  to 
paragraph  (e)  of  this  section,  the 
Secretary  shall  provide  the  submitter 
with  the  reasons  for  disclosure,  and 
shall  delay  disclosure  for  ten  working 
days  from  the  date  of  the  determination. 

(g)  Notice  of  lawsuit.  (1)  The  Secretary 
shall  promptly  notify  any  submitter  of 
information  covered  by  diis  section  of 
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the  filing  of  any  suit  against  the  Board 
to  compel  disclosure  of  such 
inforraation. 

(2)  The  Secretary  shall  promptly 
notify  the  requester  of  any  suit  filed 
against  the  Board  to  enjoin  the 
disclosure  of  any  documents  requested 
by  the  requester. 

§  261 .17    Fee  schedules;  waiver  o(  fees. 

(a)  Fee  schedules.  The  fees  applicable 
to  a  request  for  records  pursuant  to 

§§  261.11  and  261.12  are  set  forth  in 
Appendix  A  to  this  section.  These  fees 
cover  only  the  full  allowable  direct  costs 
of  search,  duplication,  and  review.  No 
fees  will  be  charged  where  the  average 
cost  of  collecting  the  fee  (calculated  at 
$5.00)  exceeds  the  amount  of  the  fee. 

(b)  Payment  procedures.  The 
Secretaiy  may  assume  that  a  person 
requesting  records  pursuant  to  §  261.12 
will  pay  the  applicable  fees,  unless  the 
request  includes  a  limitation  on  fees  to 
be  paid  or  seeks  a  waiver  or  reduction 
of  fees  pursuant  to  paragraph  (f)  of  this 
section. 

(1)  Advance  notification  of  fees.  If  the 
estimated  charges  are  likely  to  exceed 
$100,  the  Freedom  of  Information  Office 
shall  notify  the  requester  of  the 
estimated  amount,  unless  the  requester 
has  indicated  a  willingness  to  pay  fees 
as  hi^  as  those  anticipated.  Upon 
receipt  of  such  notice,  the  requester  may 
confer  with  the  Freedom  of  Information 
OfBoe  to  reformulate  the  request  to 
lower  the  costs. 

(2)  Advance  payment.  The  Secretary 
may  require  advance  payment  of  any  fee 
estimated  to  exceed  $250.  The  Secretary 
may  also  require  full  pajrment  in 
advance  where  a  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion.  The  time  period  for  responding 
to  requests  under  §  261.13(e),  and  the 
processing  of  the  request  shall  be 
suspended  until  the  Freedom  of 
Information  Office  receives  the  required 
payment. 

(3)  Late  charges.  The  Secretary  may 
assess  interest  charges  when  fee 
payment  is  not  made  within  30  days  of 
the  date  on  which  the  billing  was  sent. 
Interest  is  at  the  rate  prescribed  in  31 
U.S.C  3717  and  accrues  from  the  date 
of  the  billing. 

(c)  Categories  of  uses.  The  fees 
assessed  depend  upon  the  intended  use 
for  the  records  requested.  In 
determining  which  category  is 
appropriate,  the  Secretary  shall  look  to 
the  intended  use  set  forth  in  the  request 
for  records.  Where  a  requester's 
description  of  the  use  is  insufficient  to 
make  a  determination,  the  Secretary 
may  seek  additional  clarification  before 
categorizing  the  request. 


(1)  Commercial  use.  The  fees  for 
search,  duplication,  and  review  apply 
when  records  are  requested  for 
conunercial  use. 

(2)  Educational,  research,  or  media 
use.  The  fees  for  duplication  apply 
when  records  are  not  sought  for 
commercial  use,  and  the  requester  is  a 
representative  of  the  news  media  or  an 
educational  or  noncommercial  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research.  The  first  100 
pages  of  duplication,  however,  will  be 
provided  free. 

(3)  All  other  uses.  For  all  other 
requests,  the  fees  for  document  search 
and  duplication  apply.  The  first  two 
hours  of  search  time  and  the  first  100 
pages  of  duplication,  however,  will  be 
provided  free. 

(d)  Nonproductive  search.  Fees  for 
search  and  review  may  be  charged  even 
il«io  responsive  dociunents  are  located 
or  if  the  request  is  denied. 

(e)  Aggregated  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  solely  in  order  to  avoid 
payment  of  fees.  If  the  Secretary 
reasonably  believes  that  a  requester  is 
separating  a  request  into  a  series  of 
requests  for  the  purpose  of  evading  the 
assessment  of  fees,  the  Secretary  may 
aggregate  any  such  requests  and  charge 
accordingly.  It  is  considered  reasonable 
for  the  Secretary  to  presume  that 
multiple  requests  of  this  type  made 
within  a  30-day  period  have  been  made 
to  avoid  fees. 

(f)  Waiver  or  reduction  of  fees.  A 
request  for  a  waiver  or  reduction  of  the 
fees,  and  the  justification  for  the  waiv^, 
shall  be  included  with  the  request  for 
records  to  which  it  pertains.  If  a  waiver 
is  requested  and  the  requester  has  not 
indicated  in  writing  an  agreement  to  pay 
the  applicable  fees  if  the  waiver  request 
is  denied,  the  time  for  response  to  the 
request  for  dociunents,  as  set  forth  in 

§  261.13(e),  shall  not  begin  until  a 
determination  has  been  made  on  the 
request  for  a  waiver  or  reduction  of  fees. 

(1)  Standards  for  determining  waiver 
or  reduction.  The  Secretary  shall  grant 
a  waiver  or  reduction  of  fees  where  it  is 
determined  both  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operation  or  activities  of  the 
government,  and  that  the  disclosiue  of 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
making  this  determination,  the 
following  factors  shall  be  considered: 

(i)  Whether  the  subject  of  the  records 
concerns  the  operations  or  activities  of 
the  government; 

(ii)  Whether  disclosure  of  the 
information  is  likely  to  contribute 


significantly  to  public  understanding  of 
government  operations  or  activities; 

(iii)  Whether  the  requester  has  the 
intention  and  ability  to  disseminate  the 
information  to  the  public; 

(iv)  Whether  the  information  is 
already  in  the  public  domain; 

(v)  Whether  the  requester  has  a 
conunercial  interest  that  would  be 
furthered  by  the  disclosure;  and,  if  so, 

(vi)  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester. 

(2)  Contents  of  request  for  waiver.  A 
request  for  a  waiver  or  reduction  of  fees 
shall  include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  documents; 

(ii)  The  use  proposed  for  the 
dociunents  and  whether  the  requester 
will  derive  income  or  other  benefit  for 
such  use; 

(iii)  A  statement  of  how  the  public 
will  benefit  from  such  use  and  friim  the 
Board's  release  of  the  doc\unents; 

(iv)  A  description  of  the  method  by 
which  the  information  will  be 
disseminated  to  the  public;  and 

(v)  If  specialized  use  of  the 
information  is  contemplated,  a 
statement  of  the  requester's 
qualifications  that  are  relevant  to  that 
use. 

(3)  Burden  of  proof.  The  burden  shall 
be  on  the  requester  to  present  evidence 
or  information  in  support  of  a  request 
for  a  waiver  or  reduction  of  fees. 

(4)  Determination  by  Secretary.  The 
Secretary  shall  make  a  determination  on 
the  request  for  a  waiver  or  reduction  of 
fees  and  shall  notify  the  requester 
accordingly.  A  denial  may  be  appealed 
to  the  Board  in  accordance  with 
§261.13(j}. 

(g)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for 
employment,  for  records  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Boaid,  fiees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Privacy  Act  of  1974 
(5  U.S.C.  552a))  are  $50  or  less;  but  the 
Secretaiy  may  waive  fees  in  excess  of 
that  amount. 

(h)  Special  services.  The  Secretary 
may  agree  to  provide,  and  set  fees  to 
recover  the  costs  of,  special  services  not 
covered  by  the  Freedom  of  Information 
Act,  such  as  certifying  records  or 
information  and  sending  records  by 
special  methods  such  as  express  mail  or 
overnight  delivery. 
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APPENDIX  A  TO  §261.17— Freedom 
OF  Information  Fee  Schedule 


Duplication: 

Photocopy,  per  standard  page  .... 

$.10 

Paper  copies  of  microfiche,  per 

frarne 

.10 

Duplicate  microfiche,  per  micro- 

fiche   

.35 

Search  and  review: 

Clerical/Technical,  hourly  rate 

20.00 

Professional/Supervisory,    hourly 

rate    

38.00 

Manager/Senior        Professional, 

hourly  rate 

65.00 

Computer  search  and  production: 

Computer  operator  search,  hour- 

ly rate  

32.00 

Taoes  (cassette)  oer  taoe   

6.00 

Tapes  (cartndge),  per  tape  

9.00 

Taoes  (reel)  oer  taoe  

18.00 

Diskettes  (3'/fe").  per  diskette  

4.00 

Diskettes  (S'A").  per  diskette  

5.00 

Computer     Output     (PC),     per 

minute 

.10 

Computer  Output  (mainframe)  .... 

V) 

1  Actual  cost. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  June  5. 1997. 
Willijun  W.  WUes, 
Secretary  of  the  Board. 
[PR  Doc.  97-15114  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

'ederal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-176-AD] 

RIN212(MUV64 

i    worthiness  Directives;  Fokker 
Mooel  F28  Mark  1000  Through  4000 
S*?'^  es  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  tXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NfPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  1000 
through  4000  series  airplanes.  This 
proposal  would  require  replacing 
certain  flexible  hydraulic  hoses  that 
connect  to  the  UP-port  of  the  actuator  of 
each  main  landing  gear  (MLG)  with 
certain  new  flexible  hoses  that  have 
built-in  reslriclor  check-valves.  This 
proposal  is  prompted  by  results  of  tests, 
which  indicate  that,  for  airplanes  on 
which  restrictor  check-valves  are  not 
installed,  sudden  movement  of  the 


actuator  of  the  MLG,  which  could  occur 
under  extreme  inward  sideload 
conditions  (such  as  touching  down  at  a 
large  crab  angle),  may  pressurize  the 
downlock-actuator  and  lift  the  MLG 
toggle-links.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  pressurization  of  the 
downlock-actuator  and  consequent 
lifting  of  the  toggle-links,  which  could 
result  in  collapse  of  the  MLG  and 
reduced  controllability  of  the  airplane 
during  landing. 

DATES:  Comments  must  be  received  by 
July  21,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
176-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2141;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Tne  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-176-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-176-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-^056. 

Discussion 

On  August  5.  1996.  the  FAA  issued 
AD  96-16-05.  amendment  39-9706,  (61 
FR  40510,  August  5, 1996),  applicable  to 
certain  Fokker  Model  F28  Mark  1000, 
2000.  3000,  and  4000  series  airplanes, 
and  Model  F28  Mark  0100  series 
airplanes.  That  AD  currently  requires 
repetitive  pre-load  adjustments  of  the 
downlock-actuator  of  the  main  landing 
gear  (MLG),  and  also  provides  for 
optional  terminating  action  for  the 
repetitive  adjustments.  These  actions 
were  prompted  by  a  report  indicating 
that,  upon  landing,  the  MLG  of  a  Model 
F28  Mark  0100  series  airplane  collapsed 
as  a  result  of  the  lock  toggle-links  being 
pulled  out  of  the  over-center  position  by 
the  downlock-actuator.  which  was  due 
to  the  relative  movement  of  the  upper 
and  lower  side-stay  members.  The 
requirements  of  that  AD  are  intended  to 
prevent  collapse  of  the  MLG,  which 
could  adversely  afi^ect  the  controllability 
of  the  airplane  during  landing. 

Prior  to  the  issuance  of  AD  96-16-05, 
the  Rijksluchtvaartdienst  (RLD),  which 
is  the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that 
additional  mandatory  actions  are 
necessary  on  certain  Fokker  Model  F28 
Mark  1000  through  4000  series  airplanes 
to  correct  this  unsafe  condition  because 
these  earlier  airplane  models  do  not 
have  restrictor  check-valves.  The  RLD 
advises  that  Fokker  has  conducted 
additional  tests  of  the  actuator  of  the 
MLG.  The  results  of  these  tests  revealed 
that,  in  addition  to  pre-load  adjustments 
of  the  downlock-actuator  of  the  MLG  (as 
required  by  AD  96-16-05),  installation 
of  a  restrictor  check-valve  is  necessary 
to  address  the  identified  unsafe 
condition. 

If  restrictor  check-valves  are  not 
installed,  sudden  movement  of  the 
actuator  of  the  MLG  could  pressurize 
the  downlock-actuator  and  lift  the 
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toggle-links  of  the  MLG.  This  situation 
could  occur  under  extreme  side  load 
conditions,  such  as  touching  down  at 
relatively  large  crab  angles,  and  could 
result  in  collapse  of  the  MLG  and 
reduced  controllability  of  the  airplane 
during  landing. 

Because  Fokker  Model  F28  Mark  0100 
series  airplanes  are  equipped  with  a 
restrictor  check-valve,  they  are  not 
subject  to  the  requirements  of  this 
proposed  AD. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
F28/32-123,  Revision  1,  dated  June  30, 
1994,  which  describes  procedures  for 
replacing  certain  flexible  hydraulic 
hoses  that  connect  to  the  UP-port  of  the 
actuator  of  the  MLG  with  new  flexible 
hoses  that  have  built-in  restrictor  check- 
valves.  The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued  Dutch 
airworthiness  directive  BLA  94-095  (A), 
dated  July  15, 1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29]  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanthuii  (ji  Kequirements  of 
Pn  |io«  d  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  certain  flexible  hydraulic 
hoses  that  connect  to  the  UP-port  of  the 
actuator  of  the  MLG  with  certain  new 
flexible  hoses  that  have  built-in 
restrictor  check-valves.  These  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  37  Fokker 
Model  F28  Mark  1000  through  4000 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 


would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,554  per 
airplane.  Based  on  these  figxu^s,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $140,378,  or 
$3,794  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nxunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39^  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^  AIRWOO^hNESS 
DIRECT!  VtS 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoiity:  49  U.S.C.  106(g),  40113,  44701. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  9&-NM-176-AD. 

Applicability:  Fokker  Model  F28  Mark 
1000  through  4000  series  airplanes.  equip(>ed 
with  flexible  hydraulic  hoses,  part  number 
(P/N)  A71462-401;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  fkaragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  pressurization  of  the  downlock- 
actuator  during  extreme  inward  sideload 
conditions  (such  as  touching  down  at  a  large 
crab  angle)  and  consequent  lifting  of  the 
toggle-links  of  the  main  landing  gear  (MLG), 
which  could  result  in  the  collapse  of  the 
MLG  and  reduced  controllability  of  the 
airplane  during  landing,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  fiexible  hydraulic 
hoses,  P/N  A71462-401,  that  connect  to  the 
UP-port  of  the  actuator  of  the  MLG  with  new 
flexible  hoses,  P/N  97867-1,  that  have  built- 
in  restrictor  check-valves,  in  accordance  with 
Fokker  Service  Bulletin  F28/32-123, 
Revision  1,  dated  )une  30,  1994. 

fb)  An  altemaUve  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager, 
standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton.  Washington,  on  June  4, 
1997. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-15061  Filed  &-9-97:  8:45  ami 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202,  206.  and  211 
RIN  1010-AC02 

Amendments  to  Gas  Valuation 
Regulations  for  Federal  Leases 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Extension  of  public  comment 

period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  for  a  document  requesting 
comments  on  supplemental  information 
which  was  published  in  the  Federal 
Register  on  April  22,  1997.  (62  FR 
19536).  In  this  document.  MMS 
withdrew  its  proposed  rulemaking  to 
amend  the  regulations  for  valuing 
natural  gas  produced  from  Federal 
leases  and  requested  comments  on 
supplemental  options  for  natural  gas 
valuation. 

In  response  to  requests  for  additional 
time,  MMS  will  extend  the  comment 
period  from  June  23, 1997,  to  July  23, 
1997. 

DATES:  Comments  must  be  submitted  on 
or  before  July  23.  1997. 
ADDRESSES:  Written  comments  or 
suggestions  should  be  sent  to  the 
following  addresses. 

For  comments  sent  via  the  U.S.  Postal 
Service  use;  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3021,  Denver,  Colorado 
80225-0165. 

For  comments  via  courier  or  overnight 
delivery  service  use:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  MS  3021,  Building 
85,  Denver  Federal  Center,  Room  A- 
613,  Denver,  Colorado  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  phone  (303)  231- 
3432,  FAX  (303)  231-3385  or  (303)  231- 

3194,  e-Mail  David Guzy®  mms.gov. 

SUPPLEMENTARY  INFORMATION:  MMS 
received  requests  from  representatives 
of  the  oil  and  gas  industry  to  extend  the 


comment  period  of  this  document.  This 
time  extension  is  in  response  to  these 
requests  in  order  to  provide  commentors 
with  adequate  time  to  provide  detailed 
comments. 

Dated:  June  2.  1997. 
Lucy  Querques  Denett. 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-15089  Filed  &-9-97;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN  101&-AC17 

Seismic  Reassessment  of  California 
Outer  Continental  Shelf  Platforms 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  MMS  has  developed  proposed 
regulations  for  the  seismic  reassessment 
of  offshore  platforms.  This  proposed 
rule  would  only  apply  to  platforms  on 
the  Outer  Continental  Shelf  (OCS) 
offshore  the  State  of  California.  This 
proposed  rule  includes  criteria  for 
determining  a  platform's  fitness  through 
a  structural  analysis.  Each  platform  on 
the  California  OCS  would  need  to 
undergo  a  seismic  assessment  within  3 
years  of  publication  of  the  final  rule.  An 
analysis  would  also  be  triggered  by 
damage  to  primary  structural  members, 
proposals  to  significantly  increase  loads, 
or  other  significant  changes.  Previously, 
MMS  has  allowed  for  good  engineering 
judgment  to  determine  how 
modifications  or  significant  changes 
would  a^ect  a  platform's  structural 
integrity.  This  proposed  rule  will 
provide  for  more  consistency  in  seismic 
reassessment  analysis. 
DATES:  MMS  will  consider  all  comments 
received  by  August  11. 1997.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  August  11,  1997. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Street;  Mail  Stop  4700; 
Herndon.  Virginia  22070-4817; 
Attention:  Rules  Processing  Team.  ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Ake,  Engineering  and 
Research  Branch,  at  (703)  787-1567. 
SUPPLEMENTARY  INFORMATION:  Platforms 
installed  offshore  Southern  California 
prior  to  the  1970'8  were  designed  and 
constructed  according  to  onshore  codes 
used  at  the  time  of  their  installation.  In 


1969.  the  American  Petroleum  Institute 
(API)  published  a  document  entitled 
"Recommended  Practice  for  Planning, 
Designing,  and  Constructing  Fixed 
Offshore  Platforms,"  or  API  RP  2A, 
containing  guidelines  developed 
specifically  for  offshore  structures.  The 
7th  edition  of  API  RP  2A  (1976)  was  the 
first  version  to  include  guidelines  for 
seismic  loading.  The  19th  edition  of  API 
RP  2A  is  currently  incorporated  into 
MMS  regulations,  although  the  latest 
20th  edition  was  published  in  July  1993. 

Following  the  Loma  Prieta  earthquake 
in  1989,  MMS  and  the  California  State 
Lands  Commission  (CSLC)  began 
investigating  seismic  reassessment  of 
structures  located  offshore  Southern 
California.  The  agencies  began  to 
evaluate  seismic  analyses  that  had  been 
performed  for  offshore  platforms  in  their 
design  phases.  MMS  decided  to  require 
operators  of  the  oldest  platforms, 
constructed  before  the  1976  API  RP  2A 
7th  edition  guidelines  were  in  place,  to 
conduct  preliminary  seismic  analyses 
that  are  normally  required  for  new 
platforms.  The  CSLC  began  a  program  to 
reassess  platforms  that  were  undergoing 
Significant  changes  In  operations,  loads, 
or  personnel.  Experience  with  this 
process  has  shown  the  need  for  the 
development  of  uniform  seismic  design 
criteria. 

Aware  of  growing  MMS  and  CSLC 
interest  in  reassessment  and  the  lack  of 
credible  reassessment  criteria,  the  API 
funded  an  independent  study  in  1991 
by  a  panel  of  four  distinguished  experts 
in  matters  related  to  seismic  design.  The 
results  of  the  study  were  based  on  the 
underlying  recommendation  that  the 
seismic  risk  offshore  should  be  similar 
to  that  used  for  well-designed  structures 
onshore.  An  API  task  group  was  formed 
to  develop  reassessment  procedures  and 
criteria  for  storm  and  ice  loads  as  well 
as  seismic  loads.  Its  members  were 
composed  of  technical  experts  from  the 
offshore  industry,  academia,  and  the 
MMS. 

Using  the  panel's  study  on  seismic 
reassessment  as  a  guide,  the  API  task 
group  developed  a  Supplement  to  the 
20th  edition  of  API  RP  2A  that  covers 
all  environmental  loading  conditions.  It 
provides  technical  criteria  to  be  used  in 
reassessing  existing  structiures.  The 
criteria  embrace  a  fitness-for-purpose 
evaluation  coupled  with  the  risk  of 
structural  failure  and  the  consequences 
of  that  failure.  The  details  of  the 
Supplement  will  not  be  discussed  here 
since  it  has  already  been  the  subject  of 
several  1994  Offshore  Technology 
Conference  papers.  The  API  finalized 
and  published  this  Supplement 
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document  as  Supplement  1  to  API  RP 
2 A  in  December  1996. 

MMS  held  several  workshops  to 
involve  industry,  the  public,  regulatory 
agencies,  and  academia  in  the 
development  of  reassessment 
guidelines.  MMS,  CSLC,  and  others 
sponsored  an  international  workshop  on 
seismic  reassessment  of  offshore 
structures  in  December  1992.  In 
November  1993,  MMS  and  CSLC  co- 
sponsored  a  workshop  on  public  policy 
issues  related  to  the  seismic 
reassessment  of  platforms  offshore 
Southern  California.  In  December  1993, 
MMS,  API,  and  others  sponsored  an 
international  workshop  on  reassessment 
for  structiu^s  located  in  all  areas  for 
both  earthquake  and  storm  loadings. 
The  workshops  were  well  attended  by 
the  interested  parties.  Discussions  on 
public  policy  issues  at  all  three 
meetings  resulted  in  consensus  on  the 
treatment  of  seismic  reassessment  at  the 
final  workshop.  The  technical  aspects  of 
these  numerous  public  discussions  have 
been  incorporated  into  the  API 
Supplement,  and  MMS  has  made  the 
proposed  rule  consistent  with  these 
results.  Proceedings  are  available  for 
each  of  the  workshops  held. 

MMS  is  moving  forward  with 
proposed  seismic  reassessment 
regulations  since  seismic  reassessments 
can  provide  critical  information  about 
the  ofEshore  facilities  in  the  seismically 
active  California  OCS.  Consideration  is 
also  being  given  to  incorporating  the 
20th  edition  of  API  RP  2A,  including  the 
Supplement,  into  MMS  regulations 
instead  of  proceeding  with  this 
proposed  rule.  Commenters  are  urged  to 
provide  comments  on  the  relative  merits 
of  incorporating  the  API  documents  into 
MMS  regulations,  as  well  as  proceeding 
with  this  rule. 

The  proposed  rule  would  require 
lessees  to  conduct  seismic 
reassessments  of  OCS  platforms  located 
offshore  the  State  of  California  within 
three  years  of  final  rule  publication. 
Reassessments  would  also  be  triggered 
by  changing  circumstances  at  the 
platform  such  as  an  increase  of  loads  on 
the  structure,  or  a  change  from  an 
uiunanned  platform  to  a  manned 
platform.  Most  changes  that  trigger 
reassessments  would  have  to  be  judged 
"significant",  which  the  proposed  rule 
defines  as  cumulative  changes  that 
cause  a  10  percent  decrease  in  the 
platform's  loading  capacity  or  a  10 
percent  increase  in  the  platform's  loads. 

A  maimed  platform  would  undergo  an 
assessment  to  determine  if  it  could 
withstand  a  median  1000  year  seismic 
event;  an  uiunaimed  platform's  stability 
would  be  compared  with  the  forces  from 
a  500  year  seismic  event.  The  more 


stringent  requirement  for  a  maimed 
platform  is  based  on  the  higher  standard 
needed  to  protect  human  life.  Each 
seismic  reassessment  must  be  verified 
by  a  Certified  Verification  Agent  ^CVA) 
who  has  been  approved  by  the  MMS. 

Executive  Order  (E.O.)  12866 

This  rule  was  reviewed  under  E.O. 
12866.  The  Department  of  the  Interior 
(DOI)  has  determined  that  the  rule  is  not 
a  significant  rule  under  the  criteria  of 
E.O.  12866  and  therefore,  the  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

DOI  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Any  direct  effects  of 
this  rulemaking  will  primarily  affect  the 
OCS  lessees  and  operators — entities  that 
are  not  small  due  to  the  technical 
complexities  and  financial  resources 
necessary  to  conduct  OCS  activities. 
The  indirect  effects  of  this  rulemaking 
on  small  entities  that  provide  support 
for  ofiishore  activities  have  also  been 
determined  to  be  small. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB}  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Information  and  Regulatory  A&irs; 
OMB;  Attention  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  control 
number  1010-0058);  725  17th  Street, 
NW.;  Washington,  D.C.  20503.  Send  a 
copy  of  your  comments  to  the  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4700;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817.  You  may  obtain  a  copy  of  the 
proposed  collection  of  information  by 
contacting  the  Bureau's  Information 
Collection  Clearance  Officer  at  (202) 
208-7744. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 


the  Department  on  the  proposed . 
regulations. 

The  title  of  this  collection  of 
information  is  "30  CFR  250,  Subpart  I. 
Platforms  and  Structures,"  OMB  control 
number  1010-0058.  The  proposed  rule 
adds  the  following  requirements  to  the 
currently  approved  collection  of 
information  required  in  Subpart  I: 

•  Submit  a  plan  for  analyzing  the 
platform  structure; 

•  Obtain  Regional  Supervisor 
approval  for  analysis  criteria  if  utilizing 
a  probabilistic  analysis; 

•  Review  of  a  site-specific  study  by 
an  independent  peer  review  panel;  and 

•  Obtain  and  submit  a  CVA  report 
MMS  would  use  this  information  to 

ensure  that  offshore  structiuvs  located 
on  the  California  OCS  meet  today's 
standards  for  seismic  loading. 

Respondents  are  Federal  (DCS  oil,  gas, 
and  sulphur  lessees  with  platforms 
located  on  the  California  OCS.  The 
proposed  rule  requires  compliance  once 
within  3  years  after  publication  of  the 
final  rule  and  thereaJter  as  applicable. 
The  current  approved  reporting  burden 
for  Subpart  I  is  21,803  hours.  MMS 
estimates  eight  new  responses  each  year 
for  the  first  three  years.  Additional  years 
woidd  average  fewer  than  two 
responses.  We  estimate  the  additional 
annual  reporting  burden  as  a  result  of 
this  rule  would  be  1,256  hours  (157 
hours  per  response).  Based  on  $35  per 
hour,  the  burden  hour  cost  to 
respondents  is  estimated  to  be  S43,960. 

In  addition  to  the  hour  burden 
discussed  alxjve,  the  proposed  rule 
would  add  one  other  cost  burden 
associated  with  the  collection  of 
information.  Section  250.145(e)  requires 
respondents  to  obtain  a  final  report 
prepared  by  a  CVA  and  submit  it  to  the 
Regional  Supervisor.  We  estimate  the 
cost  of  preparing  that  report  (including 
the  costs  of  conducting  engineering 
analysis)  is  $100,000  per  platform. 

MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule.  All  comments 
will  become  a  matter  of  public  record. 

1.  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  burden  hour  and  cost  of 
the  final  CVA  report  estimates 
reasonable  for  the  proposed  collection? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
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the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components: 

(a)  Total  capital  and  startup  cost;  and 

(b)  Annual  operation,  maintenance, 
and  purchase  of  services. 

Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepeue  for 
collecting  information:  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1,  1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Takings  Implication  Assessment 

DOI  determined  that  this  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  DOI  does  not  need  to 
prepare  a  Takings  Implication 
Assessment  pursuant  to  E.O.  12630, 
Govenunental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

E.O.  12988 

EKDI  has  certified  that  this  proposed 
rule  meets  the  applicable  civil  justice 
reform  stcmdards  provided  in  sections 
3(a)  and  3(b)(2)  of  E.O.  12778. 

National  Environmental  Policy  Act 

MMS  has  examined  this  proposed 
rulemaking  and  has  determined  that  this 
rule  does  not  constitute  a  major  Federal 
action  signiBcantly  affecting  the  quality 


of  the  human  environment  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2){C)). 

Unfunded  Mandates  Reform  Act  of 
1995 

DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  government,  or 
the  private  sector. 

List  of  Subiects  in  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts, 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Dated:  May  28.  1997. 
Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble.  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  part  250  as  follows: 

PART  250— CXL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1 .  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

2.  Section  250.145  is  added  to  Subpart 
I  to  read  as  follows: 

§250.145    Seismic- Reassessment  of 
California  OCS  Platfonns. 

(a)  Applicability.  These  requirements 
apply  to  all  platforms  located  on  the 
California  OCS. 

(b)  Definitions.  When  used  in  this 
section,  the  terms  have  fhe  following 
meanings: 

Loss  of  Global  Structural  Stability 
means  the  point  at  which  a  structure  is 
unable  to  establish  equilibrium  under 
the  applied  gravity  loadings  and 
induced  earthquake  forces. 

Manned  Platform  means  a  platform 
that  always  has  someone  living  on  it 

Platform  Capacity  means  the 
platform's  ability  to  resist  loading  or  to 
withstand  a  given  maximum  load. 

Significant  means  cumulative  damage 
or  cumulative  changes  from  the  original 
design  premise  that  lead  to  a  decrease 


in  capacity  or  an  increase  in  loading 
greater  than  10  percent. 

Unmanned  Platform  means  any 
platform  other  than  a  manned  platform. 

You  means  the  lessee. 

(c)  When  must  I  conduct  a  seismic 
reassessment?  You  must  conduct  a 
seismic  reassessment  of  each  of  your 
California  OCS  platforms  in  its  current 
condition  by  [Insert  date  that  is  3  years 
after  the  date  the  Hnal  rule  is  published 
in  the  Federal  Register).  You  must  also 
conduct  a  seismic  reassessment  when  a 
reassessment  initiator  occurs. 
Reassessment  initiators  are  changes  in 
the  platform  status  which  result  in  a 
significant  change  in  demand,  capacity, 
or  consequence  of  the  platform's  failure, 
such  as,  but  not  limited  to: 

(1)  Functional  or  operational  changes 
which  result  in  significantly  higher 
loads  than  in  the  original  design  (e.g., 
new  waterflood  operations,  additional 
tanks,  or  crew  quarters,  etc.). 

(2)  Significant  damage  to  primary 
structural  members  or  joints  found 
during  an  inspection. 

(3)  The  availability  of  credible  new 
seismic  data  that  would  indicate 
significantly  higher  loads  than  those 
used  in  the  original  design  criteria. 

(4)  Significant  changes  in  the  original 
design  criteria  or  methodologies  that 
would  negatively  afiect  the  platform.  An 
example  of  this  type  of  significant 
change  is  the  evolution  of  the  tubular 
joint  equation. 

(5)  A  change  from  an  unmanned 
platform  to  a  manned  platform. 

(d)  What  are  the  criteria  for  a  seismic 
reassessment?  Before  you  conduct  the 
seismic  reassessment,  you  must  submit 
your  plan  for  analyzing  the  structure  to 
the  Regional  Supervisor  for  approval.  In 
addition: 

(1)  For  maimed  platfonns,  you  must 
demonstrate  that  the  platform  in  its 
current  condition  can  withstand  a 
median  1000-year  seismic  event  without 
loss  of  global  structural  stability.  The 
ultimate  strength  of  all  undamaged 
members,  joints  and  piles  must  be 
considered  and,  if  necessary,  safety 
factors  may  be  reduced  to  1.0. 

(2)  For  immanned  platforms,  you 
must  demonstrate  that  the  platform  in 
its  current  condition  can  withstand  a 
median  500-year  seismic  event  without 
loss  of  global  structural  stability.  The 
ultimate  strength  of  all  undamaged 
members,  joints,  and  piles  must  be 
considered,  and  if  necessary,  safety 
factors  may  be  reduced  to  1.0. 

(3)  The  Regional  Supervisor  may 
accept  a  probabilistic  analysis  as  an 
alternative  to  the  analyses  required  in 
paragraphs  (d)(1)  or  (d)(2)  of  this 
section.  The  probabilistic  analysis  must 
address  the  efi^ects  of  uncertainty  and 
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bias  LQ  loading  and  resistance.  Before 
using  this  method,  you  must  obtain 
approval  for  your  analysis  criteria  from 
the  Regional  Supervisor. 

(4)  Topsides  and  appurtenances  must 
withstand  the  seismic  loads  from 
paragraphs  (d)(1)  or  (d)(2)  of  this  section 
and  be  in  conformance  with  the  seismic 
provision  of  API  RP  2  A-WSD. 

(5)  You  must  conduct  a  site-specific 
study  upder  30  CFR  250.139  based  on 
soil  borings  and  geophysical  data  taken 
on  or  near  the  platform  vicinity,  using 
the  best  available  technology.  You  may 
use  a  study  previously  conducted.  An 
MMS  approved  independent  peer 
review  panel  must  review  the  study. 

(e)  Does  a  third  party  need  to  verify 
the  seismic  reassessment?  You  must  use 
a  Certified  Verification  Agent  (CVA) 
approved  by  the  MMS  using  the 
qualification  standards  in 

§  250.132(b)(l)(ii)  to  verify  the  analyses 
required  in  paragraphs  (d)(1)  through 
(d)(4)  of  this  section.  You  must  submit 
the  CVA's  final  report  to  the  Regional 
Supervisor.  It  must  describe  the  analysis 
process  and  material  reviewed, 
summarize  the  findings,  and  include  a 
recommendation  to  the  Regional 
Supervisor.  The  recommendation  must 
advise  the  Regional  Supervisor  to  either 
accept,  request  modifications,  or  reject 
the  reassessment. 

(f)  What  if  my  platform  does  not  pass 
the  seismic  reassessment?  If  your 
structure  does  not  meet  the 
reassessment  criteria,  you  must  contact 
the  Regional  Supervisor  for  approval  to 
initiate  one  or  more  mitigation  actions. 
Mitigation  actions  are  modifications  to 
the  structure  or  to  operational 
procedures  that  reduce  loads,  increase 
capacities,  or  reduce  consequences. 

(FR  Doc.  97-15088  Filed  6-9-97;  8:45  am) 
BIUJNQCOOE  4310-im-P 

(4)  If  the  request  is  being  made  in 
connection  with  on-going  litigation,  a 
statement  indicating  whether  the 
requester  will  seek  discretionary  release 
of  exempt  information  from  the  General 
Counsel  upon  denial  of  the  request  by 
the  Secretary.  A  requester  who  intends 
to  make  such  a  request  to  the  General 
Counsel  may  also  address  the  factors  set 
forth  in  §  261.23(b). 

(d)  Defective  requests.  The  Board  need 
not  accept  or  process  a  request  that  does 
not  reasonably  describe  the  records 
requested  or  that  does  not  otherwise 
comply  with  the  requirements  of  this 
section.  The  Board  may  return  a 
defective  request,  specifying  the 
deficiency.  The  requester  may  submit  a 
corrected  request,  which  will  be  treated 
as  a  new  request. 

(e)  Otal  requests.  The  Freedom  of 
Information  Office  may  honor  an  oral 


request  for  records,  but  if  the  requester 
is  dissatisfied  with  the  Board's  response 
and  wishes  to  seek  review,  the  requester 
must  submit  a  written  request,  which 
shall  be  treated  as  an  initial  request. 

§  261 . 1 3    Processing  requests. 

(a)  Receipt  of  requests.  Upon  receipt 
of  any  request  that  satisfies  §  261.12(b), 
the  Freedom  of  Information  Office  shall 
assign  the  request  to  the  appropriate 
processing  schedule,  pursuant  to 
paragraph  (b)  of  this  section.  The  date 
of  receipt  for  any  request,  including  one 
that  is  addressed  incorrectly  or  that  is 
referred  to  the  Board  by  another  agency 
or  by  a  Federal  Reserve  Bank,  is  the  date 
the  Freedom  of  Information  Office 
actually  receives  the  request. 

(b)  Multitrack  processing.  (1)  The 
Board  provides  different  levels  of 
processing  for  categories  of  requests 
under  this  section.  Requests  for  records 
that  are  readily  identifiable  by  the 
Freedom  of  Information  Office  and  that 
have  already  been  cleared  for  public 
release  may  qualify  for  fast-track 
processing.  All  other  requests  shall  be 
handled  under  normal  processing 
procedures,  unless  expedited  processing 
has  been  granted  pursuant  to  paragraph 
(c)(2)  of  this  section. 

(2)  The  Freedom  of  Information  Office 
will  make  the  determination  whether  a 
request  qualifies  for  fast-track 
processing.  A  requester  may  contact  the 
Freedom  of  Information  Office  to  learn 
whether  a  particular  request  has  been 
assigned  to  fast-track  processing.  If  the 
request  has  not  qualified  for  fast-track 
processing,  the  requester  will  be  given 
an  opportunity  to  limit  in  order  to 
qualify  for  fest-track  processing. 
Limitations  of  requests  must  be  in 
writing. 

(c)  Expedited  processing.  Where  a 
person  requesting  expedited  access  to 
records  has  demonstrated  a  compelling 
need  for  the  records,  or  where  the  Board 
has  determined  to  expedite  the 
response,  the  Board  shall  process  the 
reouest  as  soon  as  practicable. 

(1)  To  demonstrate  a  compelling  need 
for  expedited  processing,  the  requester 
shall  provide  a  certified  statement,  a 
sample  of  which  may  be  obtained  from 
the  Freedom  of  Information  Office.  The 
statement,  certified  to  be  true  and 
correct  to  the  best  of  the  requester's 
knowledge  and  belief,  shall  demonstrate 
that: 

(i)  The  failure  to  obtain  the  records  on 
an  expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(ii)  The  requester  is  a  representative  of 
the  news  media,  as  defined  in  §  261.2, 
and  there  is  urgency  to  inform  the 


public  concerning  actual  or  alleged 
Board  activity. 

(2)  In  response  to  a  request  for 
expedited  processing,  the  Secretary 
shall  notify  a  requester  of  the 
determination  within  ten  working  days 
of  receipt  of  the  request.  If  the  Secretary 
denies  a  request  for  expedited 
processing,  the  requester  may  file  an 
appeal  pursuant  to  the  procedures  set 
forth  in  paragraph  (i)  of  this  section,  and 
the  Board  shall  respond  to  the  appeal 
within  ten  working  days  after  the  appeal 
was  received  by  the  Board. 

(d)  Priority  of  responses.  The  Freedom 
of  Information  Office  shall  normally 
process  requests  in  the  order  they  are 
received  in  the  separate  processing 
tracks.  However,  in  the  Secretary's 
discretion,  or  upon  a  court  order  in  a 
matter  to  which  the  Board  is  a  party,  a 
particular  request  may  be  processed  out 
of  turn. 

(e)  Time  limits.  The  time  for  response 
to  requests  shall  be  20  working  days, 
except: 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 
[SPATS  No.  MO-032-FOR] 

Missouri  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  Reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 

revisions  to  a  previously  proposed 
amendment  to  the  Missouri  Regulatory 
program  (hereinafter  referred  to  as  the 
"Missouri  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Missouri's  revegetation  success 
guidelines.  Missouri  is  proposing  to 
withdraw  the  portion  of  its  proposed 
amendment  pertaining  to  the  use  of 
county  average  yields  for  determining 
prime  farmland  revegetation  success 
and  to  revise  the  portion  of  its  proposed 
amendment  pertaining  to  special 
requirements  for  ground  cover  density 
on  previously  mined  areas  reclaimed  to 
a  pasture  land  use.  The  amendment  is 
intended  to  revise  the  Missouri  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  June  25, 
1997. 
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ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Russell 
W.  Frum,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. 

Copies  of  the  Missouri  Program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Mid-Continent 
Regional  Coordinating  Center. 

Russell  W.  Frum,  Mid-Continent 
Regional  Coordinating  Center,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Alton  Federal  Building, 
501  Belle  Street.  Alton,  Illinois, 
62002,  Telephone:  (618)  463-6460 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O. 
Box  176.  Jefferson  City.  Missouri 
65102,  Telephone:  (573)  751-4041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  W.  Fnun,  Mid-Continent 
Regional  Coordinating  Center. 
Telephone:  (618)  463-6460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Missouri  program  can  be  found  in  the 
November  21.  1980.  Federal  Register 
(45  FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at 
30  CFR  925.12,  925.15,  and  925.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  16, 1997 
(Administrative  Record  No.  MO-649), 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  at  its  own 
initiative.  Missouri  proposed  to  amend 
its  revegetation  success  guidelines  by 
adding  procedures  to  allow  for  the  use 
of  county  average  yields  when 
determining  how  the  production  on 
reclaimed  prime  farmland  compares  to 
the  production  on  unmined  prime 
farmland  and  by  referencing  the  special 
requirements  for  ground  cover  density 
on  previously  mined  areas  in  each  land 
use  section  of  the  guidelines. 


OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  29, 
1997,  Federal  Register  (62  FR  23194) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  May  29,  1997. 

By  letter  dated  May  29,  1997 
(Administrative  Record  No.  MO- 
5649.3),  Missouri  proposed  the 
following  revisions  to  its  April  16,1  997, 
proposed  amendment. 

1.  Phase  H/Ul  Revegetation  Success 
Standards  for  Prime  Farmland 

Missouri  proposed  to  withdraw  the 
revisions  to  its  revegetation  success 
guidelines  for  phase  II/III  revegetation 
success  standards  for  prime  farmland  at 
section  II.C.5  and  new  Appendix  N 
pertaining  to  the  option  and  procedures 
for  using  county  average  yields  when 
determining  how  the  production  on 
reclaimed  prime  farmland  compares  to 
the  production  on  uiunined  prime 
farmland. 

2.  Phase  III  Revegetation  Success 
Standards  for  Pasture 

Missouri  previously  proposed  to 
require  the  permittee  to  establish  a 
minimum  ground  cover  density  of  90 
percent  on  previously  mined  areas 
reclaimed  to  a  land  use  of  pasture  if  the 
premining  use  was  not  pasture  or  the 
premining  ground  cover  density  was  not 
recorded  before  redisturbance.  In  its 
letter  dated  May  29,  1997,  Missoiui 
proposed  to  change  the  minimum 
ground  cover  density  for  this 
requirement  to  70  percent. 

m.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Missoiuri 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisHes  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemsjdng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Mid-Continent  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon -a 
substantial  number  of  small  entities. 


UMI 


Fp<i*"-al  Rfi^iMpr  /  Vol.  62,  No.  11' 


esday,  June  10,  1997  /  Proposed  Rules 


31543 


Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  hi  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  925 

Intergovernmental  relations,  Sur&ce 
mining,  Underground  mining. 

Dated:  |une  2,  1997. 
DBborah  Watford. 

Acting  Begional  Director,  Mid-Continent 

RegioBol  Coordinating  Center. 

[FR  Doc.  97-15009  Filed  &-9-97;  8:45  am) 
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*'  itxCY:  Office  of  Surface  Mining 
Kuijiamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  withdrawal  of 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Texas  regulatory  program 
(hereinafter  the  "Texas  program")  under 
the  Surfece  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  concerned 
codification  of  the  Texas  Coal  Mining 
Regulations  in  the  Texas  Administrative 
Code  at  Part  16,  Economic  Regulation, 
Chapter  12.  Texas  is  withdrawing  the 
amendment  at  its  own  initiative. 
DATES:  The  proposed  amendment  is 
withdrawn  June  10, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Oiffice,  Telephone:  (918)  581- 
64-^0 

SUFP-=MEN^  A"-  Nf  jRMA-  ON:  By  letter 
dated  January  30,  1997,  (Administrative 
Record  No.  TX-633),  Texas  submitted  a 
proposed  amendment  to  its  program 
pursuant  to  SMCRA.  The  amendment 
concerned  codification  of  the  Texas 
Coal  Mining  Regulations  in  the  Texas 


Administrative  Code  at  Part  16, 
Economic  Regulation,  Chapter  12.  Texas 
submitted  the  proposed  amendment  at 
its  own  initiative. 

On  February  21,  1997,  OSM 
announced  receipt  of  and  solicited 
public  comment  on  the  proposed 
amendment  in  the  Federal  Register  (62 
FR  7965).  The  public  comment  period 
ended  on  March  24,  1997. 

On  May  27, 1997  (Administrative 
Record  No.  TX-633. 05),  Texas  requested 
that  the  proposed  amendment  be 
withdrawn-  Texas  intends  to 
incorporate  several  recently  approved 
amendments  into  the  withdrawn 
proposed  amendment,  and  then 
resubmit  the  amendment.  Therefore,  the 
proposed  amendment  announced  in  the 
February  21, 1997,  Federal  Register  is 
withdrawn. 

List  of  Subiects  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  )une  3, 1997. 
Debormh  Watford, 

Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  97-15010  Filed  6-9-97;  8:45  am] 
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Wt^s:  v.!-q:r..,a  3*-r--^-,«nent  Regulatory 
Program 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  West 
Virginia  permanent  regulatory  program 
(hereinafter  referred  to  eis  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  revises 
both  the  West  Virginia  Surface  Mining 
Reclamation  Regulations  and  the  West 
Virginia  Surface  Mining  Code.  The 
amendment  mainly  concerns  changes  to 
implement  the  standards  of  the  Federal 
Energy  Policy  Act  of  1992.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
counterpart  Federal  provisions. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  June 
25, 1997. 


ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office  at  the  address  listed  below. 

Copies  of  the  proposed  amendment, 
the  West  Virginia  program,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  copying  at  the  addresses 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Charleston  Field  Office. 
Mr.  Roger  W.  Calhoun,  Director. 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street, 
East,  Charleston,  West  Virginia  25301 
Telephone:  (304)  347-7158 
West  Virginia  Division  of 
Environmental  I*rotection,  10 
Mcjunkin  Road,  Nitro,  West  Virginia 
25143,  Telephone:  (304)  759-0515. 
In  addition,  copies  of  the  proposed 
amendment  are  available  for  inspection 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgan  town  Area 
Office.  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgan  town.  West  Virginia 
26507,  Telephone:  (304)  291-4004 
Office  of  Sur&ce  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive,  Suite  3, 
Beckley,  West  Virginia  25801, 
Telephone:  (304)  255-5265. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office;  Telephone: 
(304) 347-7158. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Background 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  the  approval  can 
be  found  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning  the  West 
Virginia  program  and  previous 
amendments  are  codified  at  30  CFR 
948.10,  948.12,  948.13,  948.15,  and. 
948.16. 

n.  Discussion  of  the  Proposed 
Amemdment 

By  letter  dated  April  28,  1997 
(Administrative  Record  Number  WV- 
1056),  the  West  Virginia  Division  of 
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Environmental  Protection  {WVDEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
pursuant  to  30  CFR  732.17.  By  letter 
dated  May  14,  1997  (Administrative 
Record  Number  WV-1057),  WVDEP 
submitted  some  revisions  to  the  original 
submittal.  The  amendment  contains 
revisions  to  the  West  Virginia  Surface 
Mining  Reclamation  Regulations  (CSR 
Section  38-2  et  seq.],  and  to  §  22-3  of 
the  West  Virginia  Surface  Mining  Code. 
The  amendment  mainly  concerns 
changes  to  implement  the  standards  of 
the  Federal  Energy  Policy  Act  of  1992. 
The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  counterpart  Federal  provisions. 

The  proposed  amendments  are 
identified  below.  Minor  wording 
changes  and  other  non-substantive 
changes  are  not  identified. 

1.  Section  22-3  of  the  West  Virginia 
Code 

§  22-3-3(u)  The  definition  of  "surface 
mine"  is  amended  by  adding  three 
examples  which  are  not  encompassed 
by  the  definition  of  "surface  mine."  The 
three  exceptions  are:  (1)  Coal  extraction 
pursuant  to  a  government  financed 
reclamation  contract;  (2)  coal  extraction 
authorized  as  an  incidental  part  of 
development  of  land  for  commercial, 
residential,  industrial,  or  civic  use;  and 
the  reclamation  of  an  abandoned  or 
forfeited  mine  by  a  no  cost  reclamation 
contract. 

§  22-3-3(x)  is  added  to  define 
"Unanticipated  event  or  condition." 

§  22-3-3(y)  is  added  to  define  "Lands 
eligible  for  remining." 

§  22-3-3(z)  is  added  to  define 
"Replacement  of  water  supply." 

§  22-3-1 3{b)(20)  concerning 
revegetation  performance  standards  is 
amended  by  adding  that  on  lands 
eligible  for  remining.  the  revegetation 
responsibility  period  will  be  not  less 
than  two  growing  seasons. 

§  22-3-13{b)(22)  is  amended  by 
deleting  the  words  "shall"  in  the  last 
sentence  and  replacing  that  word  with 
"may." 

§  22-3-13(c)(3)  is  amended  by  adding 
the  postmining  land  use  of  fish  and 
wildlife  habitat  and  recreation  lands  to 
the  list  of  land  uses  where  the  WVDEP 
Director  may  grant  a  permit  under  the 
previously  specified  provisions. 

§  22-3-1 5(h)  is  added  to  provide  that 
the  WVDEP  Director  may  provide  a 
compliance  conference  when  requested 
by  the  permittee. 

§  22-3-1 7(b)  is  amended  by  adding  a 
paragraph  to  the  end  of  the  subsection 
concerning  the  reinstating,  within  one 
year,  of  a  revoked  permit. 


§  22-3-18(c)  is  amended  by  deleting 
the  word  "shall"  in  two  locations  and 
replacing  those  words  with  "may."  With 
these  revisions,  a  permit  "may"  not  be 
issued  until  the  applicant  submits  proof 
that  a  violation  is  being  corrected,  and 
a  permit  "may"  not  be  issued  if  the 
applicant  is  found  to  be  affiliated  with 
a  person  who  has  had  a  permit  or  bond 
revoked  for  failure  to  reclaim. 

§  22-3-1 8(f)  is  added  to  provide  that 
the  prohibition  of  subsection  22-3-1 8(c) 
may  not  apply  to  a  permit  application 
due  to  any  violation  resulting  from  an 
unanticipated  event  or  condition  at  a 
surface  coal  mine  eligible  for  remaining 
under  a  permit  held  by  the  applicant. 

§  22-3-28  The  title  6f  this  provision 
is  amended  from  special  "permits"  to 
special  "authorization"  for  reclamation 
of  existing  abandoned  coal  processing 
waste  piles.  In  addition,  the  following  is 
added  to  the  title:  coal  extraction  as  an 
incidental  part  of  development  of  land 
for  commercial,  residential,  industrial, 
or  civic;  no  cost  reclamation  contract.  In 
addition,  throughout  this  provision,  the 
term  "permit"  is  replaced  with 
"authorization." 

§  2  2-3-2  8(b)  is  amended  in  the  last 
sentence  by  changing  the  validity  of  a 
special  authorization  from  "until  work 
permitted  is  completed"  to  "for  two 
years."  §  22-3-28(c)  is  amended  by 
changing  "shall"  to  "may."  Under  this 
change,  anyone  who  has  been  issued  a 
special  authorization  "may"  not  be 
issued  an  additional  special 
authorization  unless  satisfactory 
evidence  has  been  submitted  to  the 
WVDEP  Director. 

§  22-3-28(d)  is  amended  by  deleting 
the  words  "special  permit"  and 
replacing  them  with  the  words 
"reclamation  contract."  In  addition,  the 
second  from  the  last  sentence  is  being 
deleted.  That  sentence  reads:  "The 
director  shall  promulgate  specific  rules 
for  such  operations:". 

§  22-3-28(e)  This  new  subsection  is 
added  to  provide  that  no  person  may 
engage  in  coal  extraction  pursuant  to  a 
government  financed  reclamation 
contract  without  a  valid  surface  mining 
permit  unless  such  person  affirmatively 
demonstrates  that  he  is  eligible  to  secure 
special  authorization  to  engage  in  a 
government  financed  reclamation 
contract  authorizing  incidental  and 
necessary  coal  extraction.  The  new 
subsection  further  specifies  the  criteria 
under  which  this  provision  may  be 
implemented. 

2.  CSR  38-2  of  the  West  Virginia  Surface 
Mining  Reclamation  Regulations 

38-2-2.4  The  definition  of  "acid- 
producing  coal  seam"  is  amended  by 
deleting  coal  seams  commonly 


associated  with  acid-producing 
minerals.  The  last  sentence  is  amended 
by  deleting  reference  to  the  multiple 
seams  whose  names  were  deleted  and  to 
refer  instead  to  single  seams. 

38-2-2.120  is  amended  by  changing 
the  phrase  "land  or  water  resources"  to 
read  "land  and  water  resources." 

38-2-3. 2.e  is  amended  by  deleting  the 
last  sentence.  The  deleted  language 
requires  that  permits  that  are  being 
renewed  or  significantly  revised  and 
permit  applications  which  are  being 
significantly  revised  must  be  advertised 
in  accordance  with  paragraph  38-2- 
3.2.b  and  paragraph  (6),  subsection  (a), 
section  9  of  the  Act. 

38-2-3.12  concerning  subsidence 
control  plans  is  amended  to  require  that 
the  survey  map  required  by  subsection 
3.12.a.l  identify  the  location  and  type  of 
water  supplies.  Language  has  been 
added  to  require  the  survey  to  identify 
whether  subsidence  could  contaminate, 
diminish  or  interrupt  water  supplies. 
Language  is  also  added  to  authorize, 
upon  the  submittal  of  justifying 
technical  analysis,  of  an  angle  of  draw 
other  than  the  specified  30  degrees. 

38-2-3. 12.a.2  is  added  to  require 
surveys  of  water  supplies  and  structures 
that  could  be  damaged  within  the 
applicable  angle  of  draw.  Two  provisors 
are  added  that  would  allow  an 
exemption  or  postponement  of  the  pre- 
subsidence  survey  requirements  for 
areas  of  extraction  of  less  than  or  equal 
to  60  percent. 

In  addition,  a  provision  is  added  to 
state  that  if  the  permittee  is  denied 
access  to  the  land  or  property  for  the 
purpose  of  conducting  the  pre- 
subsidence  survey,  the  permittee  will 
notify  the  owner,  in  writing,  that  no 
presumption  of  causation  will  exist. 

Survey  reports  shall  be  signed  by  the 
person  or  persons  who  conduct  the 
survey,  and  a  copy  shall  be  provided  to 
the  WVDEP  Director.  Finally,  the 
meaning  of  the  term  "non-commercial 
building"  is  clarified. 

38-2-3. 14.b.7  and  14.b.8  are  deleted. 
These  provisions  require  a  PHC  and  a 
hydrologic  reclamation  plan. 

38-2-3. 14.b.  12. E  is  amended  by 
adding  that  "if  requested  by  the 
Director"  a  stability  analysis  of  the 
existing  abandoned  coal  processing 
waste  pile  is  required. 

38-2-3. 14.b.l3.B.  The  exisUng 
language  is  deleted  and  replaced  in  its 
entirety. 

This  new  language  provides  the 
requirement  and  criteria  for  diverting 
surface  water  around  or  over  the  refuse 
disposal  piles. 

38-2-3.29  concerning  incidental 
boundary  revisions  (IBR)  is  amended  by 
adding  language  to  authorize  that  IBR's 


UMI 


F"df>ral  Rptiistpr   '  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Proposed  Rules 


31545 


a 


also  could  include  areas  where  the 
WVDEP  Director  determines  that 
limited  coal  removal  on  areas 
immediately  adjacent  to  the  existing 
permit  is  the  only  practical  alternative 
to  recovery  of  unanticipated  reserves  or 
necessary  to  enhance  reclamation  efforts 
or  environmental  protection. 

38-2-3.35  is  added  to  specify  the 
standards  for  grade  and  linear 
measurements. 

36-2-5. 5.C  is  amended  to  add  that  for 
permanent  impoundments,  the 
landowner  sign  a  request  that  the 
structure  be  left  for  recreatioiud  or  other 
purposes. 

Language  is  deleted  that  requires  that 
the  operator  also  sign  the  request,  and 
that  the  request  assert  that  the 
landowner  assumes  liability  for  the 
structure  and  will  provide  for  sound 
futiu^  maintenance  of  the  structure. 

3&-2-6.5.a  is  amended  by  adding 
language  to  allow  for  blasting  on 
Sunday  if  the  WVDEP  Director 
determines  that  the  blasting  is  necessary 
and  there  has  been  an  opportimity  for  a 
public  hearing. 

38-2-8.2.6  is  added  to  encourage  and 
specify  the  criteria  for  timber 
windrowing  to  promote  the 
enhancement  of  food,  shelter,  and 
habitat  for  wildlife. 

38-2-9.2.1.2  is  amended  by  adding 
one  sentence  to  specify  that  an  alternate 
maximum  or  minimum  soil  pH  may  be 
approved  based  on  the  optimum  pH  for 
the  revegetated  species. 

38- 2-9.3. h.l  is  deleted  and  replaced 
in  its  entirity.  The  revised  provision 
changes  the  minimum  tree  stocking  rate 
from  600  trees  per  acre  to  no  less  than 
450  stems  per  acre. 

38-2-9.3.h.2  is  deleted.  This 
provision  specified  a  minimimi 
percentage  of  commercial  tree  species. 
The  criteria  for  commercial  species  is 
nowin38-2-9.3.h.l. 

38-2-9.3. h. 2  (formerly  h.3)  is  being 
revised  to  change  the  survival  rate  from 
450  trees  to  300  trees  per  acre,  or  the 
rate  specified  in  the  forest  management 
plan,  whichever  is  greater. 

38-2-14. 11. e  concerning  inactive 
status  is  amended  to  delete  the  three- 
year  limit  on  inactive  status  for 
preparation  plants  and  load-out 
facilities.  Added  language  authorizes 
the  WVDEP  Director  to  grant  inactive 
status  for  a  period  not  to  exceed  ten 
years,  provided  the  facilities  are 
maintained  in  such  condition  that 
operations  could  be  resumed  within  60 
days. 

38-2-14. 11. f  is  added  to  authorize  the 
WVDEP  Director  to  grant  inactive  status 
for  a  period  not  to  exceed  current  permit 
term  plus  five  years  for  underground 
mining  operations  provided  the 


operation  is  maintained  in  such 
condition  that  the  operations  could  be 
resumed  within  60  days  and  openings 
are  protected  from  unauthorized  entry. 

38-2-14. 11. g  is  added  to  authorize 
the  WVDEP  Director  to  grant  inactive 
status  for  a  period  not  to  exceed  ten 
years  for  coal  refuse  sites  provided  the 
completed  lifts  of  the  coal  refuse  site  are 
regraded  (which  may  include 
topsoiling),  seeded  and  drainage 
control,  where  possible,  has  been 
installed  in  accordance  with  the  terms 
and  conditions  of  the  permit. 

38-2-14. ll.h  is  added  to  provide  that 
the  WVDEP  Director  may  grant  inactive 
status  for  a  permit  for  a  longer  term  than 
set  forth  in  14.11.e.  and  f.  Provided,  the 
permittee  shall  furnish  and  maintain 
bond  that  is  equal  to  the  estimated 
actual  reclamation  cost,  as  determined 
by  the  director.  The  director  shall 
review  the  estimated  actual  reclamation 
cost  at  least  every  two  and  one-half 
years. 

38-2-14. 15.C,  concerning  reclaimed 
areas,  is  amended  to  delete  language 
concerning  Phase  I  bond  release  and 
semi-permanent  ancillary  facilities. 
Language  is  added  to  provide  that 
regraded  areas  must  also  be  stabilized. 
Also  added  is  a  list  that  identifies  areas 
and  criteria  that  shall  not  be  included  in 
the  calculation  of  distiu-bed  area: 
14.15.C.1.  Semi-permanent  ancillary 
facilities;  14.15.C.2.  Areas  within  the 
confines  of  excess  spoil  disposal  fills 
which  are  under  construction;  14.15.C.3. 
Areas  containing  30  aggregate  acres  or 
less  which  have  been  cleared  and 
grubbed  and  have  the  appropriate 
drainage  controls  installed  and  certified; 
14.15.C.4.  Areas  that  have  been  cleared 
and  grubbed  with  exceed  the  thirty 
aggregate  acres  and/or  those  which  will 
not  be  included  in  the  operational  area 
within  six  months;  14.15.C.5.  Areas 
which  have  been  backfilled  and  graded 
with  material  placed  in  a  stable, 
controlled  manner  which  will  not 
subsequently  be  moved  to  final  grade, 
mechanically  stabilized,  and  had 
drainage  controls  installed. 

38-2-14. 15. d.  This  provision  is 
amended  by  adding  a  final  sentence  to 
provide  that  the  WVDEP  CKrector  may 
consider  contemporaneous  reclamation 
plans  on  multiple  permitted  areas  with 
adjoining  boundaries  where 
contemporaneous  reclamation  is 
practiced  on  a  total  operation  basis. 

38-2-16.2. c  is  amended  by  adding  an 
explanation  of  the  term  "material" 
damage.  "Material"  means  functional 
impairment  of  surface  lands,  features, 
structures  or  facilities;  any  physical 
change  that  has  a  significant  adverse 
impact  on  the  affected  land's  capabilify 
to  support  or  reasonably  foreseeable 


uses  or  causes  significant  loss  in 
production  or  income;  or  any  significant 
change  in  the  condition,  appearance  or 
utilify  of  any  structure  bom  its  pre- 
subsidence  condition. 

38-2-16. 2.C.2  is  amended  by  adding  a 
final  sentence  to  provide  that  the 
provision  applies  only  to  subsidence 
related  damage  caused  by  underground 
mining  activities  conducted  after 
October  24, 1992. 

38-2-16. 2.C.3  is  added  to  provide  that 
if  alleged  subsidence  damage  occurs  to 
protected  structures  as  a  result  of  earth 
movement  within  the  area  in  which  a 
pre-subsidence  structvual  survey  is 
required,  a  rebuttable  presumption 
exists  that  the  underground  mining 
operation  caused  the  damage. 

38-2-16. 2.C.3.A  is  added  to  provide 
that  if  the  permittee  was  denied  access 
to  conduct  a  pre-subsidence  survey,  no 
presumption  of  causation  will  exist. 

38-2-16-2.C.3.B.  This  provision  is 
added  to  provide  that  the  presumption 
will  be  rebutted  if,  for  example,  the 
evidence  establishes  that:  the  damage 
predated  the  mining  in  question;  the 
damage  was  proximately  caused  by 
some  other  factors  or  was  not 
proximately  caused  by  subsidence;  or 
the  damage  occurred  outside  the  surface 
area  within  which  subsidence  was 
actually  caused  by  the  mining  in 
question. 

38-2-16.2.C.3.C.  This  provision  is 
added  to  provide  that  in  any 
determination  whether  damage  to 
protected  structiuBS  was  caused  by 
subsidence  from  underground  mining, 
all  relevant  and  reasonably  available 
information  will  be  considered  by  the 
director. 

38-2-16.2.C.4.  This  provision  is 
added  to  provide  that  when  subsidence 
related  material  damage  occurs  to  lands, 
structiues,  or  water  supply,  and  if  the 
director  issues  violation(s),  the  director 
may  extend  the  90-day  abatement 
period  to  complete  repairs,  but  shall  not 
exceed  one  year  from  date  of  violation 
notice.  Provided,  however,  the 
permittee  demonstrates,  in  writing,  that 
it  would  be  unreasonable  to  complete 
repairs  within  the  90-day  abatement 
period.  If  extended  beyond  90  days,  as 
part  of  the  remedial  measures,  the 
permittee  shall  post  an  escrow  bond  to 
cover  the  estimated  costs  of  repairs. 

38-2-20.1. e  is  added  to  provide  that 
the  permittee  may  request  an  on-site 
compliance  conference,  and  out  the 
requirements  related  to  such  a 
conference.  Neither  the  holding  of  a 
compliance  conference  nor  any  opinion 
given  by  an  authorized  representative  of 
the  director  at  a  conference  shall  affect 
the  following: 
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38-2-20.1.6.1.  Any  rights  or 
obligations  of  the  director  or  by  the 
permittee  with  respect  to  any 
inspection,  notice  of  violation,  or 
cessation  order,  whether  prior  to  or 
subsequent  to  the  compliance 
conference;  or 

38-2-20.1. e. 2.  The  validity  of  any 
notice  of  violation  or  cessation  order 
issued  with  any  condition  or  practice 
reviewed  at  the  compliance  conference. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  the  proposed  amendment 
submitted  by  the  State  of  West  Virginia 
to  its  permanent  regulatory  program. 
Specifically,  OSM  is  seeking  comments 
on  the  revision  to  the  State's  Code  and 
regulations  that  were  submitted  on 
April  28,  1997,  and  amended  on  May 
14,  1997.  Comments  should  address 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  West  Virginia 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  notice  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  OSM 
Charleston  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FUHTHER 
INfORMATION  CONTACT  by  close  of 
business  on  June  25,  1997.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  schedul^.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Charleston 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  v»rill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
or  any  govenunental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  30, 1997. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

[PR  Doc.  97-15008  Filed  6-9-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 
[FRL-6836-3] 

United  States  Virgin  Islands  Proposed 
Ruling  on  Petition  Pursuant  to  Section 
325(A)(1)  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTKX4:  Proposed  rule. 

SUMMARY:  On  May  7,  1996,  the  Governor 
of  the  United  States  Virgin  Islands  sent 
to  the  Environmental  Protection  Agency 
("EPA")  a  petition  for  an  exemption 
("petition")  from  certain  requirements 
of  the  Clean  Air  Act  (the  "Act").  The 
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petition,  submitted  pursuant  to  section 
325(a)(1)  of  the  Act,  requests  that  the 
Hess  Oil  Virgin  Islands  Corp.  (HOVIC)) 
refinery  be  granted  an  exemption  from 
the  prohibition  on  basing  emission 
limitations  on  intermittent  control 
strategies  (ICS)  in  section  123  of  the  Act. 
Based  upon  the  EPA's  review  of  the 
petition  and  supplemental  information 
provided  by  HOVIC,  the  EPA  is 
proposing  to  conditionally  approve  the 
petition.  The  conditions  would  require 
that  HOVIC  switch  to  a  lower  sulfur  fuel 
when  the  wind  direction  blows  from  a 
deHned  sector  or  when  ambient 
monitors  measure  an  average  S02 
concentration  above  a  specified  level. 
Conditions  governing  when  HOVIC  can 
switch  back  to  the  higher  sulfur  fuel  are 
also  included  in  this  proposed  approval. 
Pursuant  to  section  307(d)  of  the  Act, 
this  proposed  rule  provides  a 
description  of  the  basis  for  the  petition 
under  section  325(a)(1),  the  petition  and 
supporting  documentation  submitted  by 
HOVIC,  and  the  proposed  decision  by 
the  EPA  on  the  petition. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  July  10, 
1997.  EPA  has  not  scheduled  a  public 
hearing  on  this  proposed  rule.  A  hearing 
will  be  held  in  New  York,  N.Y.  on  this 
petition  if  one  is  requested  on  or  before 
July  10,  1997. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to:  Steven  C. 
Riva,  Chief,  Permitting  Section,  Air 
Programs  Branch  Division  of 
Environmental  Planning  and  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866. 

Parties  who  wish  to  request  a  hearing 
should  contact  Steven  C.  Riva  at  (212) 
637-4074.  If  a  hearing  is  scheduled,  a 
notice  will  be  published  in  the  Federal 
Register.  Parties  wishing  to  testify 
should  contact  Steven  C.  Riva.  Hearing 
testimony  should  be  submitted  to  the 
EPA  Air  Docket  in  Washington,  B.C. 
and  the  Region  2  address  above. 

Docket:  Copies  of  information 
relevant  to  this  petition  are  available  for 
inspection  in  public  docket  A-97-08  at 
the  Air  Docket  of  the  EPA,  room  M- 
1500,  401  M  Street  SW.,  Washington, 
D.C.  (202)  260-7548,  between  the  hours 
of  8:00  am  to  5:00  pm  Monday  through 
Friday.  A  copy  of  the  documents 
contained  in  the  docket  are  available  at 
USEPA.  Region  2,  Division  of 
Environmental  Planning  and  Protection, 
25th  Floor,  290  Broadway,  New  York, 
NY  (212)  637-4074,  and  is  available 
between  the  hours  of  8:00  am  to  4:00  pm 
Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Annamaria  Colecchia,  Permitting 
Section,  Air  Programs  Branch,  Division 
of  Environmental  Plaiming  and 
Protection,  U.S.  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866.  Telephone:  (212)  637- 
4016. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  7,  1996,  the  Governor  of  the 
United  States  Virgin  Islands  submitted  a 
petition  to  the  Administrator  of  the  EPA 
for  an  exemption  from  certain 
requirements  of  the  Act.  The  petition, 
submitted  pursuant  to  section  325(a)  of 
the  Act,  requests  that  the  HOVIC 
refinery,  located  on  the  island  of  St. 
Croix,  be  granted  an  exemption  from  the 
prohibition  on  basing  emission 
limitations  on  ICS  in  section  123  of  the 
Act.  HOVIC  concurrently  submitted  a 
proposed  modification  to  its  existing 
Prevention  of  Significant  Deterioration 
(PSD)  permit  to  the  EPA  to:  (1)  increase 
the  charge  rate  to  the  Fluid  Catalytic 
Cracking  Unit,  (2)  increase  the 
production  of  sulfuric  acid,  and  (3) 
redistribute  euid  change  the  types  of 
fuels  processed  in  the  refinery.  The 
third  change,  which  will  substantially 
reduce  emissions  of  sulfur  dioxide 
(S02)  below  the  amount  HOVIC  is 
ciurently  permitted  to  emit,  could  cause 
occasional  exceedances  of  the  24-hr 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  this  pollutant,  north  of  the 
facility,  during  those  days  that  the  wind 
blows  onshore  for  a  persistent  length  of 
time.  Meteorological  data  from  the 
twelve  months  prior  to  the  petition 
predicts  that  these  wind  conditions  will 
occur  only  a  few  times  a  year. 

The  petition  proposes  to  prevent  these 
potential  exceedances  from  occurring  by 
reducing  the  sulfur  content  of  the  fuel 
processed  during  those  time  periods. 
Since  this  constitutes  an  ICS  based  on 
atmospheric  conditions,  reliance  upon 
which  in  an  implementation  plan  is 
specifically  prohibited  by  the  Act,  the 
petition  requested  an  exemption  bom 
this  requirement  through  provisions 
available  under  section  325  of  the  Act. 
Granting  HOVIC's  petition  will  make  it 
possible  for  EPA  to  consider,  in  a 
separate  action,  HOVIC's  request  for  a 
PSD  permit  modification.  EPA  is  not 
entertaining  HOVIC's  PSD  permit 
modification  request  in  this  action. 

Section  325(a)  provides,  in  part,  that 
upon  petition  of  die  Governor  of  the 
Virgin  Islands,  the  Administrator  of  the 
EPA  is  authorized  to  exempt  any 
persons  or  source  or  class  of  persons  or 
sources  in  such  territory  from  any 


requirement  under  the  Clean  Air  Act 
other  than  section  1 12  or  any 
requirement  under  section  110  or  Part  D 
of  Subchapter  I  necessary  to  attain  or 
maintain  a  national  ambient  air  quality 
standard. 

Description  of  Petition  and  Supporting 
Documents 

The  petition  consists  of  a  seventeen 
page  narrative  and  eighteen  supporting 
exhibits.  The  narrative  portion  of  the 
petition  is  organized  into  sections  that 
describe:  (1)  The  unique  meteorological 
conditions  of  the  Virgin  Islands,  and  in 
particular.  HOVIC's  location  on  St. 
Croix,  (2)  the  planned  permit 
modification  and  control  options 
available  at  the  HOVIC  facility,  (3)  the 
fuel-switching  control  strategy  proposed 
by  HOVIC.  and  (4)  the  regulatory  and 
statutory  basis  for  granting  the 
exemption.  The  supporting  exhibits  in 
the  petition  include,  among  other 
things,  existing  meteorological 
monitoring  audits,  modeling 
methodology.  NAAQS  compliance 
demonstration  and  legal  references. 
Under  separate  cover.  HOVIC  submitted 
an  air  quality  analysis  as  part  of  the 
complete  permit  modification  request. 
Other  documentation  later  submitted  by 
HOVIC  in  support  of  this  petition 
included:  (1)  Incremental  cost  analysis; 
(2)  liquid  fuel  usage;  (3)  S02  emissions 
by  unit;  (4)  analysis  of  PSD  increment 
consumption;  and  (5)  additional 
information  on  the  air  quality  modeling. 

Criteria  for  Approval 

As  amended,  section  325(a)  provides 
the  criteria  for  approving  a  requQ>t  for 
an  exemption  from  requirements  of  the 
Act  and  states,  in  part,  that: 

Upon  petition  by  the  governor  of  Guam, 
American  Samoa,  the  Virgin  Islands,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Administrator  is  authorized  to 
exempt  any  person  or  source  or  class  of 
persons  or  sources  in  such  territory  from  any 
requirement  under  this  Act  other  than 
Section  112  or  any  requirement  under 
Section  110  or  Part  D  necessary  to  attain  or 
maintain  a  national  primary  ambient  air 
quality  standard.  Such  exemptions  may  be 
granted  if  the  Administrator  finds  that 
compliance  with  such  requirement  is  not 
feasible  or  is  unreasonable  due  to  unique 
geographical,  meteorological,  or  economic 
factors  of  such  territory  or  such  other  local 
foctors  as  the  Administrator  deems 
significant. 

HOVIC's  proposed  modification 
involves  only  S02  emissions  and 
approvals  governed  by  section  110  of 
the  Act  and  involves  no  requirements 
under  section  112.  On  the  basis  of  the 
language  cited  above,  the  first 
prerequisite  to  granting  an  exemption  in 
this  case  under  section  325(a)(1)  is  that 
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such  an  exemption  may  not  be  granted 
firom  any  section  110  requirement 
necessary  to  attain  or  maintain  a 
national  primary  ambient  air  quality 
standard.  The  second  prerequisite  to 
granting  such  a  petition  is  that  the 
Administrator  must  find  the  exempted 
requirement  to  be  not  feasible  or 
unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  or  such  other  local 
factors  as  the  Administrator  deems 
significant. 

EPA  Evaluation  and  Proposed  Action 

The  EPA  believes  that  the  petition 
meets  the  first  prerequisite.  That  is,  as 
a  statutory  matter,  the  prohibition 
against  SIPs  relying  upon  ICS,  contained 
in  section  123,  is  not  a  requirement 
under  section  110  necessary  to  attain  or 
maintain  the  NAAQS.  Moreover,  the 
modeling  analysis  presented 
demonstrates  that  the  proposal  will  not 
adversely  affect  either  attaining  or 
maintaining  a  NAAQS.  However,  more 
complex  issues  arise  in  determining 
whether  the  proposal  meets  the  second 
test.  The  petition  does  not  claim  that 
adherence  to  the  prohibition  in  section 
123  is  not  feasible.  Rather,  EPA  has  been 
asked  to  determine  whether,  given  the 
local  conditions,  compliance  with  the 
prohibition  is  unreasonable. 

The  petition  bases  its  argument  on  the 
unreasonableness  of  compliance  with 
the  prohibition  against  SIP  reliance 
upon  the  use  of  ICS  given  the  unique 
meteorology  and  geography  of  the 
United  States  Virgin  Islands.  A 
principle  reason  for  Congress' 
enactment  of  section  123  was  to  prevent 
export  of  air  pollution  firom  one 
population  area  to  another.  HOVIC 
argues  that  the  prohibition  against  ICS 
was  based  on  the  experience  of  sources 
operating  on  the  United  States 
mainland,  which  given  the  Virgin 
Islands'  unique  wind  patterns  and 
isolation,  are  not  relevant  to  HOVlC's 
circumstances.  HOVIC  claims  that  given 
these  circumstances,  it  is 
"unreasonable"  to  require  it  to 
undertake  a  more  expensive  control 
option,  the  use  of  a  lower  sulfur  fuel  on 
a  continual  basis,  in  order  to  comply 
with  the  prohibition. 

HOVIC's  interpretation  of 
unreasonable — that  without  the  use  of 
an  ICS.  HOVIC  would  accrue  higher 
production  costs  it  could  otherwise 
avoid — is  not  consistent  with  the 
rationale  given  for  previous  exemption 
decisions  made  by  the  Agency  under 
section  325.  In  previous  decisions, 
petitioners  were  able  to  demonstrate 
significant  adverse  impacts  to  both  the 
source,  in  terms  of  significant  additional 
emission  controls,  and  to  the 


conununity.  which  would  bear  the 
burden  of  those  costs  and/or  a 
potentially  severe  energy  emergency. 
These  decisions  pointed  to  the  severe 
impact  to  the  affected  community  that 
would  result  from  not  granting  the 
exemption.  There  is  no  overriding 
public  welfare  concern  presented  in  this 
petition.  The  cost  of  compliance  with 
the  ICS  prohibition  would  fall  entirely 
to  HOVIC.  and  no  argument  has  been 
presented  that  this  cost  would  entail  a 
severe  burden  to  HOVIC.  The  decision 
to  incur  these  costs  is  also  entirely 
within  die  discretion  of  HOVIC.  Thus, 
this  argument  does  not  itself  show  that 
compliance  with  the  prohibition  is 
unreasonable  or  infeasible.  Given  that 
sources  located  in  geographic  areas  not 
subject  to  section  325  cannot  avail 
themselves  of  this  exemption.  HOVIC 
should  not  be  entitled  to  an  exemption 
merely  on  the  basis  that  it  is  located  in 
the  Virgin  Islands  and  desires  to  save  on 
costs.  Rather,  the  statute  requires  a 
showing  of  infeasibility  or 
unreasonableness  due  to  unique  factors. 

However,  there  are  several  factors 
which  support  granting  the  exemption 
sought  in  the  petition.  These  factors 
provide  a  strong  basis  for  approving  the 
exemption  request  in  a  manner  that  is 
consistent  with  prior  Agency 
interpretations  of  the  term 
"unreasonable"  in  section  325.  First, 
since  the  modeling  done  in  support  of 
this  request  demonstrates  an  exceedance 
of  die  24  hour  S02  NAAQS  in  die 
northern  impact  area  under  the 
proposed  1%  sulfur  in  fuel  scenario,  it 
is  possible  that  the  exceedances  may 
already  occur  under  HOVIC's  present 
permit  conditions  of  1.5%.  EPA  believes 
that  the  proposed  ICS  would  provide  a 
remedy  to  this  potential  existing  air 
quality  concern,  and  that  more  stringent 
continuous  controls  may  not  be  a 
necessary  remedy  in  this  case.  Second, 
the  EPA  believes  that  the  proposed  ICS 
provides  safeguards  to  ensure  that 
exceedances  will  not  occur  in  the 
future.  The  proposed  ICS  requires  the 
incorporation  of  several  provisions, 
including  the  installation  of  ambient 
monitors  in  the  northern  impact  zone. 
These  ambient  monitors  provide  not 
only  additional  air  quality  monitoring 
but  they  serve  as  a  mechanism  for 
triggering  the  sulfur  reduction  strategy. 
This  mechanism  is  in  addition  to  the 
condition  requiring  a  reduction  in  sulfur 
in  fuel  based  upon  a  shift  in  wind 
direction.  EPA  believes  that  these  two 
mechanisms  will  ensure  that  the 
NAAQS  standard  will  be  protected. 
Third,  the  use  of  ICS  is  compatible  with 
the  relief  that  section  325  was  designed 
to  provide.  The  legislative  history  of 


section  325  explicitiy  addresses  the 
problem  of  sources  having  to  adhere  to 
all  control  requirements  of  the  Act  in 
areas  where  this  does  not  result  in  an  air 
quality  benefit.  See.  e.g.,  129  Cong.  Rec. 
S16486-88  (daily  ed.  Nov.  17.  1983) 
(statements  of  Sen.  Stafford  and  Sen. 
Matsunaga);  129  Cong.  Rec.  26926  (daily 
ed.  Oct.  3.  1983)  (statement  of  Rep. 
Lagomarsino).  EPA  believes  that 
approving  the  use  of  ICS  would  be  an 
appropriate  exemption  under  section 
325  in  certain  circumstances.  Indeed, 
the  EPA  has  already  approved  such  an 
exemption,  in  March  1993,  for  the 
Island  of  Guam.  See  58  FR  13570  (Mar. 
12,  1993).  58  FR  43042  (Aug.  12,  1993) 

For  these  reasons,  the  EPA  is 
proposing  to  exempt  HOVIC  from  the 
prohibition  against  the  use  of  ICS  for  its 
modification,  subject  to  the  following 
conditions.  These  conditions  must  be 
included  as  basic  requirements  in  any 
PSD  permit  modification  entertained  by 
EPA.  In  addition,  the  exemption 
proposed  today  by  EPA  is  also  based 
upon  the  premise  that  HOVIC  must 
comply  with  any  other  PSD  permit 
conditions  deemed  necessary  by  EPA  to 
ensure  that  these  basic  requirements  are 
met.  It  should  be  noted  that  today's 
action  does  not  represent  a  proposed  or 
final  PSD  permit.  Any  proposed 
determination  on  PSD  will  undergo  a  • 
separate  notice  and  comment  procedure. 
The  basic  requirements  are  as  follows: 

The  protocol  to  be  followed  for  the  ICS 
shall  be  set  forth  in  the  revised  Prevention  of 
Significant  Deterioration  Permit  anticipated 
to  be  issued  to  HOVIC;  and  will  include  as 
a  minimum,  the  following  conditions.  HOVIC 
will  comply  with  the  details  of  these 
requirements  as  contained  in  the  specific 
conditions  of  the  anticipated  PSD  permit:' 

(1)  The  switch  to  a  lower  sulfur  fuel 
(0.5%)  will  take  place  when: 

(a)  The  winds  blow  from  a  45  degree 
sector  defined  as  143  to  187  degrees 
inclusive,  where  zero  degrees  is  due 
north,  for  at  least  6  consecutive  hours 
during  a  24-hour  block  period  or  any  12 


'  The  conditions  will  be  specified  in  detail  in  the 
permit.  However,  for  clarity,  the  following 
specifications  are  assumed  for  purposes  of  this 
proposal: 

— The  wind  direction  will  be  monitored  by  a 
meteorological  lower  on  HOVIC  property,  approved 
by  EPA.  and  will  be  collected  and  reported  as  1- 
bour  averages,  starting  on  the  hour.  If  the  average 
wind  direction  for  a  given  hour  is  from  within  the 
designated  sector,  the  wiAd  will  be  deemed  to  have 
flowed  from  within  the  sector  for  that  hour.  Each 
"day"  Or  "block  period",  for  these  purposes  will 
start  at  midnight  and  end  the  following  midnight. 

— The  S02  concentrations  will  be  measured  by 
ambient  monitors  installed  for  the  purposes  of  this 
ICS  by  instruments  near  HOVIC  property  approved 
by  EPA.  The  data  will  be  collected  according  to 
EPA  approved  "SLAMS"  procedures,  but  will,  for 
these  purposes,  be  averaged  by  the  hour,  starting  on 
the  hour. 
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non-consecutive  hours  during  a  24-hour 
block  period.  Or: 

(b)  one  of  HOVIC's  ICS  monitors 
measures  an  average  ambient  S02 
concentration  that  is  75%  of  the  24-hour 
NAAQS  during  any  rolling  24-hour 
average.  (75%  of  the  24-hour  NAAQS  = 
274  ug/m3  or  0.105  ppm). 

(2]  The  switch  back  to  the  higher 
sulfur  fuel  (1.0%)  may  occur  under  one 
of  the  following  three  conditions: 

(a)  If  the  ICS  was  triggered  by  (l)(a) 
above,  the  switch  back  may  occur  when 
the  winds  blow  outside  the  sector  listed 
in  (l)(a)  for  at  least  3  consecutive  hours 
following  the  period  during  which  the 
winds  were  blowing  inside  the  sector. 
Or: 

(b)  If  the  ICS  was  triggered  by  (l)(b) 
above,  the  switch  back  may  occur  after 
all  of  HOVIC's  ICS  ambient  monitors 
measure  a  24-hour  average 
concentration  which  is  less  than  75%  of 
the  NAAQS  for  at  least  one  24-hour 
block  period  following  any  occurrence 
when  the  monitor  measured  the 
concentration  which  was  75%  of  the 
NAAQS.  Or: 

(c)  If  the  ICS  was  triggered  by  both 
(l)(a)  and  (b)  above,  the  switch  back 
may  occur  when  both  of  the  conditions 
in  (2)  (a)  and  (b)  are  met. 

(3)  The  protocol  may  be  modified  by 
EPA  to  protect  against  exceedances  of 
the  sulfur  dioxide  NAAQS. 

(4)  In  the  event  that  there  is  an 
exceedance  of  the  NAAQS,  HOVIC  will 
report  the  exceedance  to  EPA  and 
recommend  corrective  action  as  well  as 
amendments  to  the  protocol  to  ensure 
the  protection  of  the  NAAQS. 

Other  conditions  of  this  exemption 
under  section  325  of  the  Act  are  set 
forth  as  follows: 

(5)  HOVIC  must  comply  with  all  fuel 
switching  requirements,  contained  in 
HOVIC's  PSD  permit. 

(6)  This  exemption  shall  take  effect 
only  in  the  event  that  a  final  PSD  permit 
modification  becomes  effective. 

(7)  The  Administrator  may  terminate 
the  exemption  through  rulemaking 
procedures  upon  determining  that 
HOVIC's  use  of  the  ICS  is  causing  or 
contributing  to  an  exceedance  of  the 
NAAQS. 

Administrative  Requirements 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act,  (RFA) 
generally  requires  an  agency  to  conduct 
a  regidatory  flexibility  analysis  of  any 
rule  subject  to  notice  an  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  matter  of  small  entities. 
Small  entities  include  small  businesses. 


small  not-for-profit  enterprises  and 
small  governmental  jiuisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  rulemaking  will  apply  only  to 
the  Hess  Oil  Virgin  Islands  refinery  on 
St.  Croix,  U.S.  Virgin  Islands.  This 
facility  is  not  a  small  entity,  and  the 
action  granting  the  petition  will  relieve 
the  source  from  restrictions  that  would 
otherwise  apply.  Therefore,  the 
Administrator  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  of  $100  million  or  more  in 
any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
bvirdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Under  section  204  of  the 
UMRA,  EPA  generally  must  develop  a 
process  to  permit  elected  officials  of 
State,  local  and  Tribal  governments  (or 
their  designated  employees  with 
authority  to  act  on  their  behalf)  to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  Federal 
intergovernmental  mandates.  These 
consultation  requirements  build  upon 
those  of  Executive  Order  12875 
("Enhancing  the  Intergovernmental 
Partnership").  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  This  is  because  this 
proposed  rule  is  essentially 
"deregulatory"  in  nature,  relieving, 
subject  to  conditions,  the  sole  regulated 
entity  of  restrictions  that  would 
otherwise  apply.  This  proposed  rule 
should  result  in  resource  savings  to  the 
Hess  Oil  Virgin  Islands  refinery  that 
would  not  likely  be  obtained  in  the 
absence  of  today's  proposed  rule.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202,  204 
and  205  of  the  UMRA.  With  respect  to 
section  203  of  the  UMRA,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  As  previously  stated,  EPA 
believes  the  rule  will  reduce  the 
regulatory  burden  on  the  regulated 
community,  without  imposing 
additional  significant  or  unique  burdens 
on  the  Virgin  Islands  to  implement 
today's  proposed  rule. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225).  as  revised  by  a  July 
10,  1995  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regidatory  action  from 
E.O.  12866  review. 

List  of  Subjects  in  40  CFR  Part  69: 

Environmental  protection,  Air 
pollution  control. 

Dated:  May  30, 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  40  CFR  part 
69  as  set  forth  below: 

PART  69— {AMENDED] 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sec.  325(b),  Clean  Air  Act,  as 
amended  (42  U.S  C.  7525-1). 

2.  Subpart  D  is  added  consisting  of 
§  69.41  to  read  as  follows: 
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SuDoart  D— Th«  U.S.  Virgin  Islands 

§  59. 4 .     New  exemptions. 

(a)  Pursuant  to  section  325(a)  of  the 
Clean  Air  Act  and  a  petition  submitted 
by  the  Governor  of  the  Virgin  Islands, 
the  Administrator  conditionally 
exempts  certain  units  from  certain  CAA 
requirements. 

(b)  An  exemption  of  the  prohibition, 
under  section  123  of  the  Clean  Air  Act, 
on  reliance  upon  the  use  of  ICS  of  fuel 
switching  in  an  implementation  plan  is 
granted  for  the  Hess  Oil  Virgin  Islands 
(HOVIC)  refinery  on  St.  Croix  with  the 
following  conditions: 

(1)  The  switch  to  a  lower  sulfur  fuel 
(0.5%)  will  take  place  when: 

(i)  The  winds  blow  from  a  45  degree 
sector  defined  as  143  to  187  degrees 
inclusive,  where  zero  degrees  is  due 
north,  for  at  least  6  consecutive  hours 
during  a  24-hour  block  period  or  any  12 
non-consecutive  hours  during  a  24  hour 
block  period,  or: 

(ii)  One  of  HOVlC's  ICS  monitors 
measures  an  average  ambient  S02 
concentration  that  is  75%  of  the  24-hour 
NAAQS  during  any  rolling  24-hour 
average.  (75%  of  the  24-hour  NAAQS  = 
274  ug/m3  or  0.105  ppm). 

(2)  The  switch  back  to  the  higher 
sulfur  fuel  (1.0%)  may  occur  under  one 
of  the  following  three  conditions: 

(i)  If  the  ICS  was  triggered  by 
paragraph  (b)(l)(i)  of  this  section,  the 
switch  back  may  occur  when  the  winds 
blow  outside  the  sector  listed  in 
paragraph  (b)(l)(i)  of  this  section  for  at 
least  3  consecutive  hours  following  the 
period  during  which  the  winds  were 
blowing  inside  the  sector,  or 

(ii)  If  the  ICS  was  triggered  by 
paragraph  (b)(l)(ii)  of  this  section,  the 
switch  back  may  occur  after  all  of 
HOVIC's  ICS  ambient  monitors  measure 
a  24-hour  average  concentration  which 
is  less  than  75%  of  the  NAAQS  for  at 
least  one  24-hour  block  period  following 
any  occurrence  when  the  monitor 
measured  the  concentration  which  was 
75%  of  the  NAAQS.  or 

(iii)  If  the  ICS  was  triggered  by  both 
paragraph  (b)(l)(i)  and  paragraph 
(b)(l)(ii)  of  this  section,  the  switch  back 
may  occur  when  both  of  the  conditions 
in  paragraph  (b](2)(i)  of  this  section  and 
paragraph  (b){2)(ii)  of  this  section. 

(3)  The  protocol  may  be  modified  by 
EPA  to  protect  against  exceedances  of 
the  sulfui  dioxide  NAAQS. 

(4)  In  the  event  that  there  is  an 
exceedance  of  the  NA.^QS,  HOVIC  will 
report  the  exceedance  to  EPA  and 
recommend  corrective  action  as  well  as 
amendments  to  the  protocol  to  ensure 
the  protection  of  the  NAAQS. 


(5)  HOVIC  must  comply  with  all  fuel 
switching  requirements,  contained  in 
HOVIC's  PSD  permit. 

(6)  This  exemption  shall  take  efi'ect 
only  in  the  event  that  a  final  PSD  permit 
modification  becomes  effective. 

(7)  The  Administrator  may  terminate 
the  exemption  through  rulemaking 
procedures  upon  determining  that  • 
HOVIC's  use  of  the  ICS  is  significantly 
causing  or  contributing  to  an 
exceedance  of  the  NAAQS. 

[FR  Doc.  97-15091  Filed  6-9-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-« 

RIN309<MkG49 

Federal  Advisory  Committee 
Management 

AGENCY:  General  Services 

Administration. 

ACTION:  Advance  Notice  of  Proposed 

Rulemaking. 

summary:  The  General  Services 
Administration  (GSA)  is  beginning  the 
process  of  revising  its  regulations  which 
implement  its  responsibilities  under  the 
Federal  Advisory  Committee  Act 
("FACA".  or  "the  Act"),  as  amended 
(Pub.  L.  92-463,  5  U.S.C,  App.).  and 
Executive  Order  12024,  December  1, 
1977.  These  regulations  have  not  been 
revised  since  1989  and  have  become 
outdated  as  a  result  of  significant 
decisions  issued  by  the  Supreme  Court 
and  other  Federal  Courts.  In  addition, 
the  revised  issuance  is  expected  to 
provide  more  comprehensive  and 
effective  guidance  for  agency  personnel 
in  their  attempts  to  involve  the  public 
in  Federal  decisionmaking  consistent 
with  the  principles  contained  in  the 
Act. 

DATES:  Written  comments  must  be 
received  on  or  before  July  10,  1997. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Committee 
Management  Secretariat  at  the  following 
address:  General  Services 
Administration,  Office  of 
Govemmentwide  Policy,  Room  5228 — 
MC,  1800  F  St..  NW..  Washington.  DC 
20405.  Attention:  FACA  Regulations. 
Comments  may  also  be  provided  by 
facsimile  on  (202)  273-3559.  or  via  the 
Internet  to  vincent.vukelich®gsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vincent  Vukelich,  Committee 
Management  Secretariat  at  (202)  273- 
3558. 


SUPPLEMENTARY  INFORMATION:  GSA 
anticipates  the  new  regulatory  guidance 
will  consist  of  two  parts: 

(1)  The  first  section  will  address 
FACA's  statutory  requirements  and 
policy  provisions,  and  will  likely 
resemble  the  current  regulation. 

(2)  The  second  section  will  be  in  the 
nature  of  guidance  which  will  address 
issues  and  situations  that  elaborate  on 
the  Act's  policy  provisions  and 
illustrate  how  the  scope  and 
applicability  of  FACA  apply  in  different 
situations.  Where  necessary,  this  section 
will  relate  FACA's  requirements  to  other 
statutes  and  policy  documents. 

Background 

FACA  governs  the  use  of  covered 
advisory  committees  within  the 
Executive  Branch  and  establishes  basic 
procedures  to  control  the  number  and 
costs  of  these  committees.  At  the  same 
time,  the  Act  provides  mechanisms 
which  assure  public  access  to  advisory 
committee  meetings  and  documents. 
The  basic  policy  objective  contained  in 
the  Act  is  one  that  favors  open 
decisionmaking  by  the  Federal 
govenmient  when  using  advisory 
committees. 

The  openness  provisions  of  FACA  are 
evident,  but  the  definition  of  what 
constitutes  a  "Federal  advisory 
committee"  is  fairly  broad.  The  United 
States  Supreme  Court  noted  that  "read 
unqualifiedly,"  FACA's  requirements 
would  "extend  to  any  group  of  two  or 
more  persons,  or  at  least  any  formal 
organization,  from  which  the  President 
or  an  Executive  agency  seeks  advice." 
Public  Citizen  v.  Department  of  Justice, 
491  U.S.  440,  452  (1989).  The  Supreme 
Court  rejected  such  an  unqualified 
interpretation.  GSA's  objective  in 
revising  the  regulations  is  to  provide 
appropriate  guidance  for  agencies  in 
establishing  and  operating  advisory 
committees  under  the  Act,  while 
substantially  clarifying  which 
interactions  with  persons  who  are  not 
"full-time  officers  or  employees"  of  the 
Federal  government  are  or  are  not 
subject  to  the  requirements  of  the  Act. 

Many  of  the  difficult  questions  under 
the  Act  arise  when  a  Federal  agency 
seeks  to  involve  the  public  in  the 
decisionmaking  process  pursuant  to 
laws  which  require  or  encourage  public 
involvement  but  does  not  intend  to 
establish  a  committee  covered  by  the 
Act.  In  many  cases,  there  is  no  clear 
answer  to  when  a  public  involvement 
strategy  or  situation  may  "trigger"  the 
formal  requirements  regarding  advisory 
committees  under  the  Act.  This 
uncertainty  can  lead  to  inconsistent 
approaches  by  different  agencies,  or  by 
different  segments  of  the  same  agency, 
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in  their  dealings  with  the  public.  The 
result  may  therefore  be  a  perception 
among  some  groups  that  the  broad  scope 
of  FACA  actually  hinders  public 
involvement  in  Federal  decisionmaking. 

Issues  Likely  To  Be  Addressed 

The  following  is  a  partial  list  of  some 
of  the  issues  likely  to  be  addressed  in 
the  revision.  This  list  is  not  meant  to 
limit  the  scope  of  the  conunents  to  GSA. 

Scope  and  Applicability 

•  Review  applicability  of  Act  to  pre- 
existing groups. 

•  Revise  definition  of  "utilize"  which 
currently  appears  in  the  regulations  at 
41  CFR  101-6.1003. 

•  Provide  additional  guidance  on 
committees  which  perform  primarily 
operational  as  opposed  to  advisory 
functions  as  currently  defined  at  41  CFR 
101-6.1004(g). 

•  Explain  exclusions  from  the  Act's 
coverage,  including  new  provisions 
based  on  section  204(b)  of  the  Unfunded 
Mandates  Act,  Public  Law  104—4, 
relating  to  State,  local  and  tribal 
govenunent  representatives. 

Status  of  Individuals 

•  Provide  definition  of  "full-time 
Federal  employee"  under  the  Act. 

•  Clarify  status  of  consultants  to 
advisory  committees. 

Consensus 

•  Update  and  expand  references  to 
"consensus"  advice  as  a  factor  in 
determining  the  Act's  coverage  to 
specific  groups  or  meetings. 

Establishment  and  Operation  of  Federal 
Advisory  Committee 

•  Revise  procedures  for 
establishment,  re-establishment,  or 
renewal  of  advisory  committees. 

•  Review  elements  of  "balance"  for 
committee  membership. 

•  Expand  discussion  for  closing  an 
advisory  committee  meeting  under  the 
Government  in  the  Sunshine  Act  and 
other  relevant  statutes. 

Nature  of  Comments  Sought  by  GSA 

All  comments  about  the  proposed 
revision  of  the  regulations  are  welcome. 
Suggested  issues  to  address,  specific 
recommendations  about  changes  needed 
in  the  current  regulations,  and  reaction 
to  the  concept  of  a  non-regulatory 
guidance  section  are  especially  relevant. 
In  addition,  examples  of  situations 
where  FACA  was  either  a  useful  tool  or 
a  hindrance  to  public  involvement  will 
be  helpful  in  providing  specific 
guidance  most  useful  to  Federal 
agencies. 


Comments  will  be  available  for 
examination  at  the  Committee 
Management  Secretariat  office. 

Dated:  June  4, 1997. 

G.  Martin  Wagner, 

Associate  Administrator,  Office  of 
Govern  mentwide  Policy. 

(PR  Doc.  97-15070  Filed  6-9-97;  8:45  am] 
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DEPAR   MtN 


;QMMnRCE 


National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  648 
p.D.  053097G1 

Nev.  crigiar.o  s-<j.-:».--v  Ma".agement 
Council;. Public  m^m;'  ig 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  special  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  June  18,  1997,  at  9  a.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906-1036;  telephone: 
(617)231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(617)231-0422 

SUPPLEMENTARY  .NFOJHMATION:  The 
special  Council  meeting  will  begin  with 
agenda  items  concerning  groundfish 
management.  Initial  action  (first 
meeting)  on  a  proposed  framework 
adjustment  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  to  modify  the  Gulf  of  Maine  cod 
trip  limit  to  account  for  overages  will  be 
discussed.  Measiues  may:  (1)  Require 
vessels  fishing  under  the  trip  limit  to 
call  a  (cod  hailing)  telephone  number 
upon  off-loading  and  also  at  least  once 
every  14  days,  and  (2)  for  vessels  with 
landings  exceeding  the  trip  limit,  allow 
resumption  of  fishing  only  when  the 
days-at-sea  (DAS)  for  that  trip  equate  to 
their  cod  landings.  A  measure  to  change 
the  cod  trip  limit  exemption  line  located 
east  of  68°  W.  long,  from  42°  to  42°20' 
N.  lat.  would  also  be  included  in  the 


framework  adjustment.  Initial  action 
may  be  taken  on  an  additional 
framework  adjustment  that  would  allow 
vessels  to  carry  over  a  maximum  of  10 
DAS  to  a  following  fishing  year. 

The  Council  plans  to  discuss  and 
approve  an  alternative  stock  rebuilding 
schedule  for  monkfish  (proposed 
Amendment  9  to  the  FMP  would  bring 
monkfish  under  Federal  management 
authority).  Public  hearings  will  then  be 
held  in  conjunction  with  New  England 
and  Mid-Atlantic  Fishery  Management 
Council  meetings  in  July  1997; 
accordingly,  the  Council  will  revise  the 
fishing  mortality  reduction  schedule 
and  stock  rebuilding  plan  in  proposed 
Amendment  9  to  the  FMP,  based  on  the 
comments  received. 

There  will  be  a  final  review  of  the 
draft  public  hearing  document  for 
Amendment  7  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan. 
Amendment  7  would  allow  scallop 
permit  holders  to  consolidate  their  DAS. 
The  discussion  will  include 
consideration  of  several  options  to 
accomplish  the  DAS  transfer. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  )une  4,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-15077  Filed  6-9-97;  8:45  ami 
BHJJNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
p.D.  053097E] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Northern  Anchovy 
Rshery;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Announcement  of  Advisory 

Subpanel  Meeting  and  Status  of  the 

Northern  Anchovy  Fishery. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagics  Advisory  Subpanel  will  meet 
with  representatives  of  the  Coastal 


Pelagics  Planning  Team  to  discuss  the 
biomass  estimate  for  northern  anchovy, 
which  was  last  completed  in  1995,  and 
trends  in  the  biomass,  for  the  purpose 
of  setting  the  commercial  harvest  quotas 
for  the  1997  fishing  season. 

DATES:  The  meeting  will  be  held  on  ]une 
18.  1997.  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Southwest  Region,  NMFS,  501  West 
Ocean  Blvd..  Suite  4200.  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  J.  Morgan  at  (562)  980-4036. 
SUPPLEMENTARY  INFORMATION:  At  the 
meeting,  data  showing  trends  in  the 


estimated  spawning  biomass  will  be 
presented  with  an  overview  of  historical 
abundance,  the  quotas  available  for 
harvest  will  be  announced,  and  public 
comments  will  be  received.  Status  of  an 
issue  paper  on  the  management  of 
coastal  pelagic  fisheries  by  the 
California  Department  of  Fish  and  Game 
also  will  be  discussed.  All  materials 
relating  to  the  annual  quotas  will  be 
forwarded  to  the  Council  and  its 
Scientific  and  Statistical  Committee  and 
will  be  available  for  public  inspection  at 
the  Office  of  the  Acting  Regional 
Administrator  (see  ADDRESSES).  The 
interim  fmal  quotas  will  be  published  in 
the  Federal  Register  on  or  about  August 


1  with  an  opportunity  for  public 
comment. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
James  J.  Morgan  at  NMFS  Regional 
Office  (see  ADDRESSES)  by  )une  13,  1997. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  4,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-15060  Filed  6-5-97;  2:33  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  In  this 
section. 


DEPAP"^MENT  or  fiHRICULTURE 


^*'Ure  .)'  'i-te  SfC-H?."- 


Privacy 


M  ..  1      ?,•  V 


sem  of  Records 


agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Consumer 
Service,  USDA  is  providing  notice  of  a 
correction  to  a  Privacy  Act  notice 
entitled.  Food  Stamp  Program  Retailer 
Information,  USDA/FCS-9.  This  notice 
was  published  in  the  Federal  Register  at 
61  FR  63815  on  Monday,  December  2, 
1996. 

Informaiton  contained  in  this  system 
of  records  is  being  used  to  determine 
whether  retail  or  wholesale  store  owners 
and  officers,  and/or  owners  and  officers 
associated  with  other  entities  authorized 
to  redeem  food  stamps,  such  as  private 
restaurants  that  qualify  to  participate  in 
the  special  restaurant  program  to  serve 
elderly,  homeless  and  disabled  Food 
Stamp  Program  (FSP)  recipients,  qualify 
to  participate  or  continue  to  participate 
in  the  FSP  to  monitor  compliance  with 
program  regulations  and  for  program 
management. 

A  sentence  was  mistakenly  placed  in 
the  Privacy  Act  notice  published  on 
December  2,  1996.  Thus,  the  Food  and 
Consumer  Service  is  publishing  this 
correction. 

On  page  63816  in  the  issue  of  the 
Federal  Register  published  on 
December  2,  1996,  FR  Doc.  96-30088  is 
corrected  by  removing  the  last  sentence 
under  the  heading  "Categories  of 
Records  in  the  System"  which  begins  in 
the  first  column. 

Dated:  June  3, 1997. 
Dan  GUckman, 
Secretary  of  Agriculture. 
(FR  Doc.  97-15038  Filed  6-9-97;  8:45  am] 
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Food  Satf^T.  ^r-     soection  Service 

[Dockei  N>"    -lb  ^X>8*<] 

HACCP-Baseo  Mea'  n-td  Poultry 

Inspf'crion  Cor-cpo'f 

agency;  rooa  :>aieiy  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  must  change 
how  resources  are  allocated  in  order  to 
improve  regulation  of  the  meat  and 
poultry  industries  after  implementation 
of  the  Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point  (PR/ 
HACCPJSystems  final  rule.  Every  aspect 
of  traditional  FSIS  methods  of 
inspection  for  slaughter  and  processing 
needs  to  be  reconsidered.  All  methods 
are  subject  to  change  as  long  as  the 
Agency  can  fulfill  its  responsibilities  to 
ensure  that  the  industries  produce  safe, 
wholesome,  unadulterated  and  properly 
labeled  meat  and  poultry  products.  The 
Agency  is  also  considering  adding 
methods  to  better  ensure  food  safety  and 
other  consumer  protections  in 
distribution  channels. 

FSIS  is  seeking  comments  on  the 
development  of  new  inspection  models 
for  slaughter  and  processing  in  a 
HACCP  environment.  FSIS  also  invites 
the  public  to  participate  in  the 
development  of  new  inspection  models 
and  will  hold  a  public  meeting  to 
facilitate  that  process. 
DATES:  The  public  meeting  is  scheduled 
for  June  24, 1997,  from  8  a.m.  to  5  p.m. 
COMMENTS:  Comments  are  welcome  at 
any  time.  Please  submit  written 
comments  to  Ms.  Patricia  Stolfa, 
Assistant  Deputy  Administrator,  Office 
of  Policy,  Program  Development  and 
Evaluation,  Room  402  Cotton  Annex, 
300  12th  Street  SW,  Washington,  D.C. 
20250-3700.  Conmients  may  also  be 
provided  by  facsimile  (202-401-1760). 
ADDRESSES:  The  public  meeting  will  be 
held  in  Galleries  1,2,  and  3  of  the 
Arlington  Hilton  Hotel,  950  North 
Stafford  Street,  Arlington,  VA  22203. 
The  hotel  has  reserved  a  block  of  rooms 
until  June  13  for  participants  in  the 
public  meeting.  Please  contact  the  hotel 
at  (800)  445-8667  and  cite  code 
USDAFSIS  to  make  reservations. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  public  meeting,  contact 


Ms.  Mary  Gioglio  at  (202)  501-7244, 
(202)  501-7138,  or  FAX  (202)  501-7642. 
Persons  wishing  to  speak  at  the  public 
meeting  are  requested  to  submit  an 
advance  written  summary  of  their 
remarks.  Please  submit  written 
summaries  pertaining  to  in-plant  and/or 
in  distribution  inspection  concepts  to 
Ms.  Patricia  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development  and  Evaluation,  Room  402 
Cotton  Annex,  300  12th  Street 
SW  .Washington,  D.C.  20250-3700. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Ms. 
Gioglio  at  the  above  telephone  or  FAX 
numbers  by  June  10,  1997. 

Background 

This  notice  is  organized  into  five 
sections.  Section  I  (Introduction) 
explains  the  current  status  of  the  FSIS 
regulatory  program  and  its  food  safety 
goals  and  strategy,  and  describes  the 
Agency's  consumer  protection  activities 
included  in  its  current  program.  This 
section  discusses  the  need  for  resource 
redeployment  in  light  of  the  Agency's 
overall  modernization  effort.  Section  II 
(Current  Inspection  System)  explains 
the  current  program  and  identifies 
significant  inconsistencies  between 
HACCP  and  the  current  program.  This 
section  also  summarizes  external 
support  for  inspection  reform.  Section 
ni  (HACCP-based  Inspection 
Development  Project)  explains  the 
project,  describes  inspection  model 
development  activities,  announces  a 
public  process  to  assist  in  the 
development  of  new  inspection  models, 
and  solicits  volunteer  establishments  for 
participation  in  development  activities. 
Section  IV  (New  Inspection  Models) 
presents  current  agency  thinking  on 
new  in-plant  and  in-distribution 
models.  Section  V  (Public  Meeting) 
proposes  material  questions  the  Agency 
will  address  throu^  the  public  process. 

I.  Introduction 

Food  Safety  Goal 

FSIS  is  committed  to  making 
fundamental  improvements  in  the  safety 
of  America's  meat  and  poultry  supply  in 
order  to  reduce  the  incidence  of 
foodbome  illness.  In  the  preamble  to  the 
proposed  rule  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Points  (PR/HACCP)  Systems"  (60  FR 
6774;  February  3, 1995),  FSIS  stated  its 
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goal  as  follows:  "*   *   *  to  reduce  the 
risk  of  foodbome  illness  associated  with 
the  consumption  of  meat  and  poultry 
products  to  the  maximum  extent 
possible  by  ensuring  that  appropriate 
and  feasible  measures  are  taken  at  each 
step  in  the  food  production  process 
where  hazards  can  enter  and  where 
procedures  and  technologies  exist  or 
can  be  developed  to  prevent  the  hazard 
or  reduce  the  likelihood  it  will  occur." 
(60  FR  6785.) 

An  essential  first  step  in  achieving 
that  goal  was  accomplished  with 
promulgation  of  the  PR/HACCP  Systems 
Final  rule  (61  FR  38806;  July  25,  1996). 

The  PR/HACX:P  final  rule  mandates 
substantial  change  within  every 
inspected  meat  and  poultry 
establishment.  The  new  regulations:  (1) 
Require  that  each  establishment 
develop,»implement,  and  follow  written 
sanitation  standard  operating 
procedures  (S-SOP's);  (2)  require  regular 
microbial  testing  by  slaughter 
establishments  to  verify  the  adequacy  of 
their  process  controls  for  the  prevention 
£md  removal  of  fecal  contamination  and 
associated  bacteria:  (3)  establish 
pathogen  reduction  performance 
standards  for  Salmonella  that  slaughter 
establishments  and  establishments 
producing  raw  ground  products  must 
meet;  and  (4)  require  that  all  meat  and 
poultry  establishments  develop  and 
implement  a  risk-based  system  of 
preventive  controls  known  as  HACCP  to 
improve  product  safety. 

In  mandating  these  reforms,  FSIS 
recognized  that  in-plant  technological 
and  procedural  solutions  could  not 
address  foodbome  illness  hazards 
occurring  in  meat  and  poultry  products 
outside  official  establishments.  These 
components  of  the  goal  could  be 
achieved  only  through  a  more 
comprehensive  food  safety  strategy  that 
would  bring  about  improvements  in  risk 
management  at  each  step  in  the  meat 
and  poultry  production  chain.  Efforts 
must  extend  from  just  before  slaughter, 
through  slaughter,  processing, 
distribution,  and  retail  sale  or  food* 
service,  to  consumers. 

FSIS'  Food  Safety  Strategy 

The  food  safety  strategy  FSIS  outlined 
in  its  PR/HACCP  final  rule  included  five 
major  elements: 

(1)  Provision  for  systematic 
prevention  or  reduction  of  biological, 
chemical,  and  physical  hazards  through 
adoption  by  meat  and  poultry 
establishments  of  science-based  process 
control  systems. 

(2)  Targeted  efforts  to  control  and 
reduce  harmful  bacteria  on  raw  meat 
and  poultry  products. 


(3)  Adoption  of  food  safety 
performance  standards  that  provide  a 
catalyst  for  innovation  to  improve  food 
safety  and  a  measure  of  accountability 
for  achieving  acceptable  food  safety 
results. 

(4)  Removal  of  unnecessary  regulatory 
obstacles  to  innovation. 

(5)  Efforts  to  address  hazards  that 
arise  throughout  the  food  safety 
continuum  from  farm  to  table. 

FSIS  also  stressed,  as  a  central  theme 
of  its  strategy,  a  need  to  clarify  and 
strengthen  the  responsibilities  of 
establishments  for  maintaining  effective 
sanitation,  following  sound  food  safety 
procedures,  and  achieving  acceptable 
food  safety  results. 

The  PR/HACCP  final  rule  included 
regulatory  provisions  to  implement  food 
safety  strategy  components  (1)  Hazard 
prevention  through  HACCP  and  other 
production  control  systems,  (2) 
reduction  and  control  of  bacterial 
pathogens  and  (3)  adoption  of  food 
safety  performance  standards.  Earlier, 
FSIS  had  published  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPR)  (60  FR 
67469  December  29,  1995)  in  pursuit  of 
strategy  component  (4),  the  elimination 
of  unnecessary  regulatory  obstacles  to 
innovation.  That  notice  announced  a 
comprehensive  review  of  all  FSIS 
regulations  to  determine  which  will  still 
be  needed  when  the  PR/HACCP  final 
rule  becomes  effective  and  which  ought 
to  be  revised,  streamlined  or  eliminated. 
That  review  is  well  underway  and  a 
series  of  proposals  will  be  published  in 
the  Federal  Register  to  consolidate  and 
remove  or  modify  existing  requirements 
to  make  them  performance  standards. 

The  PR/HACCP  final  rule  did  not 
address  hazards  arising  at  other  points 
in  the  farm  to  table  continuum:  for 
instance,  during  the  fransportation, 
storage  and  retail,  restaurant  or  food 
service  sale  of  meat  and  poultry 
products.  Yet  each  stage  of  production 
presents  hazards  of  pathogen  and  other 
contamination  and  each  provides 
opportunities  for  preventing  or 
mitigating  these  hazards.  Those  in 
control  of  each  segment  of  the  farm  to 
table  continuum  must  accept  their  share 
of  the  responsibility  for  identifying  and 
preventing  or  reducing  food  safety 
hazards  that  are  under  their  operational 
control. 

FSIS's  food  safety  mandate  requires 
that  the  Agency  address  foodbome 
illness  hazards  within  each  segment  of 
the  food  production  chain  and  that  it 
implement  and  encourage  prevention 
strategies  that  improve  the  whole 
system.  FSIS  remains  committed  to  a 
farm  to  table  food  safety  strategy  based 
on  these  principles.  Commenters  on  the 
PR/HACCP  proposed  mle  supported 


FSIS  modernization  of  its  regulatory 
program  to  include  all  segments  of  the 
food  production  aud  transportation 
industries. 

The  Agency  also  will  be  cooperating 
with  animal  producers,  academia,  the 
Animal  and  Plant  Health  Inspection 
Service,  the  Food  and  Drug 
Administration,  the  States,  and  other 
government  agencies  to  develop  and 
foster  voluntary  food  safety  measures 
which  can  be  taken  on  the  farm  to 
decrease  the  public  health  hazards  in 
animals  presented  for  slaughter. 

The  post-processing  transportation, 
storage,  and  retail  restaurant  or  food- 
service  sectors  are  also  important  links 
in  the  chain  of  responsibility  for  food 
safety.  In  these  areas,  FDA  and  State  and 
local  governments  share  authority  and 
responsibility  for  oversight  of  meat  and 
poultry  products  outside  of  official 
establishments.  FSIS.  FDA,  and  the 
State  and  local  agencies  recognize  that, 
if  they  are  to  reduce  foodbome  illness 
to  the  maximum  extent  possible,  they 
must  coordinate  their  food  safety 
missions  when  addressing  hazards  that 
may  arise  in  distribution  and  at  retail. 
FSIS  has  initiated  a  number  of  activities 
which  could  form  the  basis  for  futiure 
regulatory  activities  at  various  points  on 
the  continuum. 

In  1995,  FSIS,  FDA,  and  the 
Department  of  Transportation 
contracted  with  an  expert  group,  the 
transportation  Technical  Analysis 
Group  (TAG),  to  identify  the  hazards 
associated  with  transportation  of 
perishable  foods  and  to  recommend 
reasonable  controls  that  might  be 
employed  by  industry  to  ensure  food 
safety.  Using  the  HACCP  system,  the 
TAG  conducted  a  hazard  analysis  of  the 
two  major  areas  of  concern  in  the 
trucking  transportation  chain:  the 
transport  of  live  animeds  or  fresh 
materials,  and  the  transport  of  processed 
or  finished  products  that  are  perishable. 
The  TAG  concluded  that  a  program  to 
ensure  more  sanitary  and  temperatxire- 
controlled  food  transportation  would 
benefit  both  the  industry  and 
consumers. 

In  conjunction  with  FDA,  FSIS  issued 
a  November  22,  1996,  Advance  Notice 
Of  Proposed  Rulemaking  (61  FR  59372) 
seeking  comments  and  information  on 
various  issues  and  alternatives  for 
ensuring  the  safety  of  potentially 
hazardous  foods  during  transportation 
and  storage.  FSIS  and  FDA  also  co- 
hosted  a  conference  in  November  1996, 
focusing  on  transportation,  storage  and 
distribution  of  potentially  hazardous 
foods.  The  conferees  discussed  ideas 
related  to  in-distribution  regulatory 
activities  to  be  considered  by  FSIS  and 
FDA  regarding  meat,  poultry,  eggs. 
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seafood,  dairy,  and  other  potentially 
hazardous  food  products.  A  transcript  of 
this  conference  is  available  from  the 
FSIS  hearing  clerk. 

Other  Consumer  Protection  Activities 

In  addition  to  its  food  safety  goal, 
FSIS  also  has  other  consumer  protection 
responsibilities  under  the  laws  it 
administers  that  are  the  subject  of  many 
agency  activities.  These  include 
ensuring  that  meat  and  poultry  products 
are  truthfully  labeled  and  not 
economically  adulterated  with  less 
valuable  components  such  as  water,  and 
ensuring  that  consumers  are  protected 
from  unwholesome  meat  and  poultry 
products  which,  while  not  actually 
unsafe,  might  contain  components 
which  are  undesirable. 

Regulatory  Objectives 

The  FSIS  regulatory  program  of  the 
future  will  be  designed  first  to  meet  the 
Agency's  food  safety  goal  and  strategy, 
along  with  our  consiuner  protection 
responsibilities.  The  Agency  realizes  it 
must  have  the  participation  of  all 
stakeholders  to  achieve  our  food  safety 
goal  and  other  objectives.  FSIS  is 
therefore  seeking  public  input  on  the 
design  and  development  of  its  HACCP- 
based  program.  FSIS  believes  that  there 
are  at  least  three  essential  objectives  that 
will  form  the  basis  of  this  modem 
HACCP-based  program. 

•  First,  FSIS  must  ensure  that  any 
new  inspection  models  do  not  diminish 
the  current  food  safety  and  consumer 
protection  achievements  that  result  frtim 
(1)  carcass-by-carcass  and  bird-by-bird 
slaughter  inspection,  and  (2)  Agency 
inspection  oversight  of  production 
control  systems  in  further  processing 
establishments. 

•  The  second  objective  is  to 
effectively  and  efficienUy  oversee, 
evaluate,  and  verify  industry 
implementation  of  the  PR/HACCP  final 
rule.  HACCP,  combined  with  other 
production  control  systems  and  FSIS 
inspection  oversight,  are 
complementary  and  interrelated,  but 
independent  activities  that,  taken 
together,  enhance  the  safety  of  foods  for 
consumers  and  thereby  earn  their 
confidence.  Maintenance  of  such 
confidence  shall  be  the  critical  test  for 
any  changes. 

•  The  third  regulatory  objective  is  to 
ensure  that  meat  and  poultry  products 
are  handled  and  transported  by  allied 
industries  under  conditions  which 
maintain  their  safety  and  integrity.  FSIS 
intends  to  gather  information  about 
industry  practices  relative  to  handling, 
transport,  and  storage  of  meat  and 
poultry  products  to  determine  whether 
businesses  are  effectively  managing  food 


safety  risks  and  ensuring  that  other 
consumer  protections  remain  intact. 

Need  for  Resource  Redeployment 

FSIS  will  be  unable  to  meet  its  food 
safety  goal  and  other  regulatory 
objectives  unless  it  changes  the  way  it 
deploys  its  resources.  Currentiy, 
inspectors  are  fully,  and  fi^quenUy 
more  than  fully,  occupied  with  carrying 
out  the  tasks  of  the  present  inspection 
system.  Those  tasks  require  that  about 
45%  of  the  entire,  inspector  field  force 
be  stationed  at  fixed  positions  along 
production  lines  in  slaughter 
establishments.  Current  slaughter 
inspection  staffing  is  direcUy  related  to 
industry  production  capacity.  Higher 
production  capacity  requires  the  Agency 
to  staff  more  inspection  positions. 
Occasionally,  staffing  limitations 
negatively  impact  plant  production 
rates. 

FSIS  recognizes  that  the  opportunities 
for  inspector  redeployment  are  limited 
because  ciurent  slaughter  inspection 
regulations  and  procedures  are,  by 
design,  resoiuce-intensive.  Seventy-two 
percent  (72%)  of  the  agency's  in-plant 
inspection  force  is  now  assigned  to 
slaughter  or  combination  slaughter  and 
processing  establishments  that  make  up 
only  twenty-one  (21%)  of  all 
establishments  requiring  federal 
inspection.  Current  slaughter  inspection 
procedures  obligate  sixty-two  percent 
(62%)  of  those  in-plant  slaughter 
inspectors  (or  45%  of  the  entire 
inspection  force)  to  carcass-by-carcass 
and  bird-by-bird  post-mortem 
inspection. 

FSIS  believes  it  must  explore 
alternatives  to  its  ciurent  inspection 
design  and  resource  deployment 
models.  Redeployed  resources  would  be 
allocated  to  new  inplant  functions 
associated  with  oversight,  evaluation, 
and  verification  of  the  PR/HACCP  final 
rule  implementation.  Other  redeployed 
resources  could  be  assigned  to  in- 
distribution  oversight. 

n.  The  Current  Inspection  System 

This  section  describes  current 
inspection  system  practices,  especially 
within  slaughter  establishments,  and 
illuminates  several  crucial  problems 
with  the  current  system  that  present 
barriers  to  the  efficient  and  effective 
allocation  of  resources. 

FSIS  now  carries  out  its  meat  and 
poultry  food  safety  responsibilities 
primarily  through  in-plant  slaughter  and 
processing  inspection  programs.  Under 
the  current  in-plant  inspection  system, 
FSIS  inspects  carcasses  and  parts  of  all 
livestock  and  birds  to  detect 
noncompliance  with  regulatory 
requirements,  and  requires  correction  of 


each  product,  production,  facility, 
equipment  and  sanitation  defect  that 
occurs. 

The  ciurent  inspection  system 
assumes  that  all  livestock  and  birds  and 
their  carcasses  and  parts  are  presented 
for  inspection  with  the  intention  of 
being  prepared  for  use  as  human  food. 
FSIS  inspectors  are  required  to 
determine  which  are  wholesome,  not 
adulterated,  and  capable  of  use  as 
human  food.  FSIS  inspectors  decide 
whether  to  pass,  condemn,  or  allow 
salvage  of  carcasses  or  parts  thereof. 
Under  the  current  system,  FSIS  uses 
inspectors  at  fixed  stations  on  each 
slaughter  line  to  organoleptically 
identify  disease  lesions  or  defects  in 
carcasses,  viscera  and,  in  some  species, 
heads. 

Problems  With  Current  Inspection 

FSIS  has  identified  several  problems 
with  the  current  approach.  One  major 
problem  is  that  as  slaughter 
establishments  have  come  to  rely  on 
FSIS  personnel  to  sort  acceptable  from 
unacceptable  product,  the 
establishments  have  no  mandate  or 
incentive  to  remove  carcasses  and  parts 
prior  to  presentation  for  inspection. 
Thus,  the  proper  roles  of  industry  and 
inspection  personnel  are  obscured. 
FSIS'  resources  are  inappropriately  and 
inefficienUy  used  when  FSIS  slaughter 
inspectors  take  on  the  industry's 
responsibility  for  finding  defects, 
identifying  corrective  actions,  and 
solving  production  control  problems. 

A  much  more  significant  problem 
with  the  current  inspection  system  is 
that  it  does  not  permit  FSIS  to  allocate 
resources  according  to  public  health 
risk.  For  instance,  the  current  line 
inspection  system  required  by 
regulation  in  meat  and  poultry  slaughter 
establishments  focuses  substantial  FSIS 
inspection  resources  on  areas  that  do 
not  present  significant  food  safety  risks. 
The  carcass  inspection  procedures 
carried  out  by  FSIS  inspectors  today 
were  designed  many  years  ago  in 
response  to  a  higher  prevalence  of 
disease  in  the  animal  populations  of 
that  era.  Over  the  years,  significant 
advancements  have  been  made  in  the 
control  or  eradication  of  many  animal 
diseases,  especially  those  that  are 
transmissible  to  humans,  such  as 
tuberculosis  and  brucellosis.  Also, 
animal  production  practices  have 
become  more  efficient  so  that  most 
livestock  and  poultry  are  slaughtered  at 
a  young  age,  generally  free  of  diseases 
more  conunon  in  older  animals. 
Nonetheless,  inspection  methods  have 
not  changed. 

Inspection  methods  have  also  not 
been  modified  sufficienUy  to  address 
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the  microbial  causes  of  foodbome 
illness.  Current  inspection  methods 
continue  to  rely  on  organoleptic 
identification  of  defects  as  indicators  of 
possible  microbial  risk.  Measuring 
microbial  hazards  in  the  design  of 
HACXIP  plans  through  testing  for  actual 
microbial  levels  and  validation  of 
control  measures  will  occur  during 
implementation  of  the  PR/HACCP  final 
rule.  Since  new  inspection  models 
should  reflect  this  focus  on  pathogen 
reduction  and  microbial  monitoring  and 
veriflcation,  the  current  reliance  on 
organoleptic  inspection  should  be 
carefully  reassessed. 

The  following  data  illustrate  the 
results  of  current  FSIS  line  inspection. 
The  overall  level  of  carcass 


condemnation  is  low,  0.9  percent  of 
young  chickens,  0.1  percent  of  steers 
and  heifers,  and  0.3  percent  of  market 
hogs.  Many  carcass  defects  that  result  in 
condemnation  by  FSIS  slaughter 
inspectors  today  are  aesthetic  rather 
than  food  safety  related,  such  as 
pigmentary  conditions  and  tumors. 
Condemnation  for  food  safety  reasons  is 
even  lower,  0.4  percent  of  young 
chickens,  0.08  percent  of  steers  and 
heifers,  and  0.23  percent  of  market  hogs. 
Inspection  resources  are  now  used  to 
directly  observe  1 ,000  young  chickens 
to  find  four  (4)  that  should  be 
condemned  for  food  safety  concerns. 
Similarly  10,000  steers  and  heifers  are 
observed  to  condemn  eight  (8)  and  1,000 
market  hogs  (barrows  and  gilts)  are 


observed  to  condemn  two  (2).  Tables  1, 
2  and  3  summarize  carcass 
condemnation  data  from  fiscal  year 
1995.  These  data  underscore  the  need  to 
reassess  our  current  use  of  extensive 
inspection  resources  in  this  area  and  to 
ask  what  staffing  levels  and  patterns  are 
appropriate  for  the  level  of  risk  they 
address.  FSIS  believes  that  updating  the 
diseases  and  conditions  subject  to 
condemnation  or  restriction  under  the 
PPIA  and  FMIA  is  long  overdue  and 
crucial  to  the  development  of  new 
inspection  models.  Certain  diseases  and 
conditions  unrelated  to  food  safety,  but 
currently  addressed  in  the  regulations, 
may  be  more  appropriately  addressed  by 
industry  monitoring. 


Table  i.— FY  1995  Condemnation  Data  for  Young  Chickens 


Total  slaughtered  7.512,916.376 


Condemnation  condition 


Potential  public 

Number  corv 

Percent  corv 

health 

concern 

demned 

demned' 

Yes  .... 

23,684,719 

0.30 

No 

489,101 

0.01 

Yes  .... 

6,190,429 

0.08 

No 

20.984,146 

0.28 

No 

18,990,884 

0.25 

70,339,279 

0.94 

Septicemia/toxemia 

Synovitis  

Contamination  

Manufactunng  defects 

Aesthetic  defects  

Totals 

'  Percentages  do  not  total  0.94  due  to  rounding. 


The  disease  conditions  with  potential 
public  health  implications  are  easily 
identified  by  visual  assessment. 


Manufacturing  defects  include  such 
items  as  bruises,  cadaver,  over  scalded, 
missing  viscera,  and  plant  rejects. 


Aesthetic  conditions  with  no  known 
food  safety  concern  include  leukosis, 
other  tumors,  and  airsacculitis. 


Table  2.— FV  1995  Condemnation  Data  for  Steers  and  Heifers 


Total  slaughtered  28.807,882 


Corxlemnation  condition 


Potential  public 
health  concern 

Yes 

Yes , 

Yes  

Yes 

Yes 

No 

No 

No 


Number  corv 
demned 


Percent  con- 
demned' 


Septicemia/toxemia  „ 

Inflammatory  conditions  

Tuberculosis  

Ante-noortem  conditions  

Parasrtic/tungal  

Metabolic  

Visually  identifiabte 

TuTTxirs  „ 

Totals 

'  Percentages  do  not  total  0.10  due  to  rounding. 


10,630 
8,270 
41 
1,802 
2,678 
2.081 
2.352 
671 


28.525 


0.04 
0.03 
0.00 
0.01 
0.01 
0.01 
0.01 
0.00 


0.10 


Some  condemnable  conditions  are 
identified  ante-mortem  by  visual 
assessment  and  animals  with  these 
conditions  are  not  allowed  to  enter  the 
slaughter  department,  including  animals 


arriving  dead,  those  with  central 
nervous  system  disorders,  moribund 
animals,  those  with  tetanus,  and  those 
with  fever  (pyrexia).  Metabolic 
conditions  include  cachexia  and  uremia 


and  are  identified  by  visual  assessment. 
Other  conditions  are  identifiable  post- 
mortem by  visual  assessment,  including 
icterus,  eosinophilic  myositis,  tumors, 
and  pigment  conditions. 
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Table  3.— FY  1995  Condemnation  Data  for  Barrows  and  Gilts 


Total  slaughtered  89,530.876 


Condemnation  condition 


Potential  public 
health  concern 


Number  con- 
demned 


Percent  con- 
demned' 


Septicemia/loxemla  

Inflammatory  conditions  

Tuberculosis  „ 

Ante-mortem  conditions  , 

Parasitic/fungal  

Metabolic  „ , 

Visually  identifiable 

Tumors  ,., 

Totals 

'  Percentages  do  not  total  0.25  due  to  rounding. 


Yes 
Yes 
No. 
Yes 
Yes 
No. 
No. 
No. 


36,641 

24.701 

1,262 

137,998 

47 

1.448 

14.717 

2,685 


219,489 


0.04 
0.03 
0.00 
0.15 
0.00 
0.00 
0.02 
0.00 


0.25 


The  conditions  with  potential  public 
health  implications  are  easily  identified 
by  visual  assessment.  Some 
condemnable  conditions  are  identified 
on  livestock  and  birds  ante-mortem  by 
visual  assessment  and  not  allowed  to 
enter  the  slaughter  department, 
including  animals  arriving  dead 
(accounts  for  over  one-half  of  all 
condemnations),  those  with  central 
nervous  system  disorders,  moribund 
animals,  those  with  tetanus,  and  those 
with  fever  (pyrexia).  Metabolic 
conditions  include  cachexia  and  uremia 
and  are  identified  by  visual  assessment. 
Other  conditions  are  identifiable  at  post- 
mortem by  visual  assessment,  including 
icterus,  eosinophilic  myositis,  tumors, 
and  pigment  conditions. 

Despite  the  fact  that  many 
condemnations  are  unrelated  to  public 
health  risks,  today  FSIS  still  hilly  stafis 
every  meat  and  poultry  establishment 
slaughter  line  inspection  station. 
Assigning  top  priority  to  slaughter  line 
inspection  activities  to  detect  quality  as 
well  as  defects  of  public  health  concern 
directly  affects  the  Agency's  ability  to 
staff  other  critical  food  safety  inspection 
activities  and  may  not  be  the  best  use  of 
inspection  resources.  For  example.  FSIS 
inspectors  in  slaughter  establishments 
are  assigned  the  task  of  verifying 
establishment  production  control 
systems  for  sanitary  dressing  of 
slaughtered  animals  and  operational 
sanitation  of  equipment  and  facilities.  If, 
however,  slaughter  line  inspection 
positions  become  vacant,  inspectors  are 
removed  from  these  important 
verification  duties  to  fill  the  line 
positions.  This  means  that  important 
production  control  systems,  which 
prevent  or  eliminate  hazards  such  as 
bacterial  pathogens,  are  only  monitored 
by  plant  employees  with  little  FSIS 
inspection  verification. 

The  current  inspection  system  can 
also  raise  barriers  to  establishment 
innovation  through  new  technology  and 


improved  production  procedures. 
Establishments  should  have  the 
flexibility  to  implement  the  PR/HACCP 
final  rule  and  to  make  decisions  about 
how  they  may  best  control  food  safety 
hazards  and  meet  performance 
standards.  Establishments  should  have 
the  latitude  to  develop  new  production 
control  methods  to  detect  food  safety 
and  non-food  safety  related  defects  in 
carcasses  and  parts.  Current  slaughter 
inspection  methods,  particularly  fixed 
inspector  stations  on  establishment 
slaughter  lines,  limits  industry 
innovation. 

External  Support  for  Inspection  Reform 

Recent  outbreaks  of  foodbome  illness 
have  focused  attention  on  the  need  for 
improving  the  ciurent  system.  Studies 
conducted  over  the  past  decade  by  the 
National  Academy  of  Sciences  (NAS), 
the  General  Accounting  Office,  and  by 
FSIS  have  established  the  need  for 
fundamental  change  in  the  meat  and 
poultry  inspection  program.  Two 
elements  have  been  commonly 
expressed:  FSIS  should  revise  and 
reform  inspection  to  (1)  Improve  food 
safety  through  a  reduction  in  foodbome 
illness  caused  by  pathogenic  bacteria  on 
meat  and  poultry  products  and  (2)  make 
better  use  of  its  resources.  Bacteria, 
including  Salmonella,  E.  Coli  0157:H7, 
Campylobacter  and  Listeria 
Monocytogenes,  are  significant  food 
safety  hazards  associated  with  meat  and 
poultry  products.  The  contamination  of 
meat  and/or  poultry  with  these  bacteria 
is  estimated  to  result  annually  in  as 
many  as  4,000  deaths  and  5,000,000 
illnesses. 

The  theme  of  NAS's 
reconunendations  is  that  FSIS  should 
reduce  its  reliance  on  organoleptic 
inspection  and  shift  to  prevention- 
oriented  inspection  systems  based  on 
risk  assessment.  The  1985  NAS  report. 
Meat  and  Poultry  Inspection:  The 
Scientific  Basis  of  the  Nation 's  Program, 


recommended  that  FSIS  focus  on 
pathogenic  organisms  and  require  that 
all  official  establishments  operate  under 
a  HACCP  system  for  control  of 
pathogens  and  other  safety  hazards. 
This  report  strongly  encouraged  "FSIS 
to  move  as  vigorously  as  possible  in  the 
application  of  the  HACCP  concept  to 
each  and  every  step  in  establishment 
operations,  in  all  types  of  enterprises 
involved  in  the  production,  processing, 
and  storage  of  meat  and  poultry 
products." 

Two  later  NAS  studies  reinforced  this 
reconunendation.  The  1987  NAS  report 
Poultry  Inspection:  The  Basis  for  a  Risk 
Assessment  Approach  concluded  "that 
the  present  system  of  inspection  does 
very  little  to  protect  the  public  against 
microbial  hazards  in  young  chickens." 
The  report  continued  to  say  that 
"[Agency]  resources  are  not  always 
allocated  to  the  right  points  and  the 
resources  that  are  properly  directed  are 
not  achieving  measurable  results.  Major 
changes  are  required  in  the  poultry 
inspection  system  if  public  health  is  to 
be  protected  and  if  the  investment  of 
resources  is  to  have  maximum  effect."  It 
recommended  that  FSIS  adopt  an 
inspection  strategy  "that  is  more  likely 
to  have  a  substantial  impact  on  human 
diseases."  The  1990  NAS  report  Cattle 
Inspection:  Committee  on  Evaluation  of 
USDA  Streamlined  Inspection  System 
for  Cattle  (SIS-C)  added  that  although 
"traditional  meat  inspection,  relying  on 
organoleptic  examinations,  can  ensure 
satisfactory  meat  product  quality,  it  is 
not  fully  effective  in  protecting  the 
public  against  foodbome  health  hazards 
not  detectable  with  these  techniques. 
The  future  will  require  new  ways  of 
preventing  public  exposure  to 
contaminants,  scientifically  valid  and 
believable  methods  of  evaluating 
inspection  technology,  and 
implementation  of  appropriate  portions 
of  HACCP  programs." 
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The  General  Accounting  Office  (GAO) 
has  advocated  similar  improvements  for 
meat  and  poultry  inspection  in  its 
reports.  (Food  Safety:  A  Unified,  Risk- 
Based  Food  Safety  System  Needed 
(1994):  Meat  Safety:  Inspection  System's 
Ability  to  Detect  Hannful  Bacteria 
Remains  Limited  (1994);  Food  Safety: 
Building  a  Scientiflc,  Risk-Based  Meat 
and  Poultry  Inspection  System  (1993); 
Food  Safety  and  Quality — Uniform, 
Risk- Based  Inspection  System  Needed 
to  Ensure  Safe  Food  Supply  (1992).)  The 
GAO  has  endorsed  HACCP  as  a 
scientific,  risk-based  system  that  would 
permit  redeployment  of  FSIS  resources 
in  a  manner  that  will  better  protect  the 
public  from  foodbome  illness.  The  1994 
GAO  report.  Meat  Safety:  Inspection 
System 's  Ability  to  Detect  Hannful 
Bacteria  Remains  Limited,  stated  the 
resource  problem  clearly.  "Labor- 
intensive  inspection  procedures  and 
inflexible  inspection  frequencies  drain 
resources  that  could  be  put  to  better  use 
in  a  risk-based  system.  To  better  protect 
the  public  from  foodbome  illnesses, 
FSIS  must  move  to  a  modem,  scientific, 
risk-based  inspection  system.  Such  a 
system  would  allow  FSIS  to  target  its 
resources  toward  the  higher-risk  meat 
and  poultry  products  by  increasing 
inspection  of  such  products." 

Another  proponent  of  inspection 
reform  has  been  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (NACMCF).  which  prepared 
reports  on  the  development  and 
implementation  of  HACCP.  NACMCF 
supported  the  use  of  risk  analysis  for 
allocation  of  resources  to  control  food 
safety. 

m.  HACCP-Baaed  Inspection 
Development  Proiect 

With  this  notice,  FSIS  is  initiating  the 
process  of  dialogue  with  all  interested 
parties  to  advance  the  design  and 
development  of  new  inspection  models 
to  be  tested  in  a  series  of  trials  in 
volunteer  meat  and  poultry  slaughter 
establishments  and  in  distribution 
channels.  This  project  is  intended  to 
produce  a  fully  integrated  system  of 
regulatory  oversight  and  controls  that 
will  permit  FSIS  to  deploy  inspection 
resources  more  effectively  in-plant  and 
between  in-plant  and  in-distribution 
sites  in  accord  with  food  safety  and 
other  consumer  protection 
requirements. 

Obiectives  for  New  Inspection  Modeb 

The  development  of  new  in-plant  and 
in-distribution  inspection  models  will 
occur  in  three  pha.'^es. 

Phas«  I.  Initiation:  Conduct  public 
meeting  to  explain  the  need  for  new 
inspection  models  and  to  commence  a 


public  dialogue  on  the  available  options 
for  their  design,  complete  preliminary 
designs,  and  prepare  for  development 
activities. 

Phase  II.  Development:  Conduct 
development  activities  in  commercial 
establishments  and  at  in-distribution 
points  to  refine  the  models,  gather  data, 
generate  implementation  strategies. 

Phase  III.  Completion:  Write  me  final 
report,  publish  results  for  comment,  and 
initiate  rulemaking,  as  appropriate,  to 
change  existing  inspection  procedures. 

During  each  phase,  the  in-plant  and 
in-distribution  inspection  methods  will 
be  developed  separately.  The  purpose  of 
a  two-track  development  is  to  test  and 
refine  the  new  inspection  concepts  in 
both  commercially  operating  meat  and 
poultry  establishments  and  with  in- 
distribution  activities  at  several 
geographic  sites.  Throughout  the 
development  phase,  FSIS  will  be 
prepared  to  revise  or  suspend  current 
inspection  procedures  provided  that 
appropriate  oversight  controls  are 
maintained  in  volunteer  establishments. 

This  notice  announces  the  first  step  in 
Phase  I,  a  public  meeting  to  present  the 
need  for  new  inspection  concepts  and  to 
commence  a  public  dialogue  on  these 
concepts.  At  this  meeting.  FSIS  will 
describe  its  current  thinldng,  seek 
information  from  all  stakeholders,  and 
use  that  input  to  complete  preliminary 
designs  for  new  in-plant  and  in- 
distribution  inspection  models  suitable 
for  testing  and  development.  FSIS  needs 
the  broadest  possible  public 
participation  in  the  development  of 
these  models. 

FSIS  will  prepare  a  transcript  of  the 
public  meeting.  The  transcript  and 
copies  of  any  papers  presented  at  the 
meeting  will  be  available  in  the  FSIS 
Docket  Clerk's  Office,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700. 

Development  Phase 

FSIS  development  activities  for  new 
in-plant  inspection  systems  will 
critically  examine  how  well  each  design 
meets  the  Agency's  regulatory 
objectives.  In-plant  tests  will  be 
conducted  in  establishments  that 
predominanUy  slaughter  young 
chickens,  market  hogs  and  steers/ 
heifers.  Volunteer  establishments  will 
be  sought  for  each  class.  Young 
chickens,  market  hogs  and  steers/heifers 
were  selected  for  these  development 
activities  because  they  tend  to  be 
healthy  and  uniform;  they  also  represent 
over  ninety  percent  (90% )  of  meat  and 
poultry  slaughtered  in  the  United  States. 

Slaughter  and  combination  slaughter 
and  processing  plants  participating  as 


volunteers  will  be  required  to  have 
HACCP  and  other  production  controls 
in  place  to  ensure  that  all  consumer 
protection  goals  of  the  program  are 
being  met.  Participating  establishments 
must  also  have  successful  S-SOP's  and 
a  working  generic  E.  coli  testing 
program. 

FSIS  solicits  establishments  to 
volunteer  for  participation  in  the  in- 
plant  development  phase. 
Establishments  requesting  to  participate 
should  request  to  do  so  in  writing  to 
FSIS  at  the  address  provided  in  the 
ADDRESSES  portion  of  this  notice. 
Written  applications  for  participation  in 
the  development  activities  should 
provide  a  description  of  establishment 
operations  that  includes  predominant 
species  slaughtered,  number  and  type  of 
slaughter  lines,  and  a  certification  that 
all  applicable  elements  of  the  PR/ 
HACCP  final  rule  have  been  or  will  be 
fully  implemented.  FSIS  will  conduct 
an  on-site  visit  to  verify  eligibility  for 
participation  in  the  development 
activities. 

FSIS  intends  to  assign  inspection 
work  more  broadly  during  the  in-plant 
development  activities  to  explore  new 
methods  for  performing  regulatory 
work.  For  instance,  if  volunteer 
establishments  conduct  both  slaughter 
and  processing  operations,  inspectors 
might  be  assigned  to  perform  work  that 
cuts  across  traditional  job  lines.  Within 
the  slaughter  operation,  inspectors 
could  provide  oversight,  evaluation,  and 
verification  of  carcass-by-carcass  and 
bird-by-bird  industry  determination  of 
acceptable  and  unacceptable  product. 
Inspectors  would  have  access  to  perform 
hands-on  inspection  of  carcasses  or 
birds.  They  would  perform  additional 
tasks  in  slaughter  and  processing  for 
assurance  that  products  bearing  the 
official  inspection  mark  are  not 
adulterated  or  misbranded,  including 
verification  of  HACCP  or  S-SOP's.  Such 
changes  would  provide  FSIS  with 
considerably  data  with  which  to 
evaluate  the  effectiveness  of  its 
inspection  resources. 

Staffing  requirements  for  new  in-plant 
inspection  models  could  also  vary 
depending  on  factors  such  as  species  of 
animal,  the  establishment's  production 
system,  and  slaughter  line 
configurations.  Nontraditional  staffing 
criteria  are  under  development.  In-plant 
slaughter  inspection  could  (1)  be  staffed 
with  available  inspectors,  (2)  provide  for 
rotation  of  inspection  personnel 
between  slaughter  and  processing 
duties,  (3)  provide  continuous  oversight 
of  establishment  production  systems,  (4) 
include  scheduling  of  slaughter 
inspection  tasks,  and  (5)  provide 
unscheduled  time  for  all  inspection 
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personnel  to  conduct  additional 
inspection  activities  in  the 
establishment. 

In  view  of  the  mix  of  skills  to  be 
found  among  slaughter  inspection 
personnel,  all  slaughter  inspectors 
currently  assigned  to  the  volunteer 
establishments  will  be  trained  for  the 
project  to  perform  (1)  carcass-by-carcass 
and  bird-by-bird  slaughter  inspection 
oversight,  (2)  verification  of  HACCP  and 
related  production  control  systems,  (3) 
verification  of  establishment  S-SOP's 
and  (4)  sampling. 

The  in-distribution  development 
activities  will  be  conducted  on  a 
separate  track.  In-distribution  concepts 
will  be  studied  in  geographic  areas 
selected  to  provide  a  variety  of 
population  densities  and  differing 
logistical  challenges  for  scheduling 
work.  In  addition,  two  staffing  options 
will  be  discussed  at  the  public  meeting: 
(1)  Inspectors  assigned  only  to  in- 
distribution  activities,  and  (2)  inspectors 
who  divide  their  time  between  in-plant 
and  in-distribution  work.  Both  options 
will  be  considered  for  application  in 
rural  as  well  as  urban  areas. 

The  in-distribution  development 
activities  will  be  staffed  by  experienced 
in-plant  inspectors  with  prior  training 
in  processing  inspection  and 
supplementary  training  for  the  new 
work.  This  work  will  include  in-plant 
tasks  that  have  been  identified  to  be 
supplemented  or  replaced  by  in- 
distribution  oversight  and  tasks  to 
determine  the  feasibility,  efficiency,  and 
effectiveness  of  performing  food  safety 
and  other  consiuner  protection  tasks  in 
distribution. 

Completion 

Upon  completion  of  the  development 
activities,  FSIS  will  prepare  a  project 
report  presenting  a  thorough  evaluation 
of  the  in-plant  and  in-distribution 
inspection  models  tested.  The  Agency 
will  decide  at  this  point  whether  further 
testing  of  the  models  should  be 
conducted  or  whether  to  initiate 
rulemaking  to  adopt  and  implement  the 
new  models  nationally. 

rv.  New  Inspection  Models 

The  following  criteria  will  be  used  to 
design  and  evaluate  new  in-plant  and 
in-distribution  models  accepted  for 
testing.  The  models  should: 

1.  Emphasize  industry  responsibility 
for  food  safety  and  other  consumer 
protection  activities  and  government 
responsibility  to  verify  that  these 
objectives  are  met. 

2.  Include  inspection  procedures  that 
detach  inspectors  from  establishment 
production  functions  and  from 
sanitation  management. 


3.  Prioritize  in-plant  work  to  meet 
current  inspection  system  objectives 
and  verify  that  HACCP  and  other 
control  systems  and  sanitation 
procedures  are  effective;  provide 
appropriate  priority  to  other  consumer 
protection  issues  such  as  misbranding 
or  economic  adulteration. 

4.  Result  from  an  assessment  of  all  in- 
plant  regulatory  work  to  determine 
whether  some  tasks  can  be  performed 
effectively  and  efficiently  in- 
distribution  and,  where  more 
appropriate,  supplement  some  in-plant 
regulatory  work  with  in-distribution 
oversight. 

5.  Identify  and  prioritize  new  in- 
distribution  regulatory  work,  including 
oversight  of  how  industry  manages 
health  and  safefy  hazards  that  occur 
after  meat  and  poultry  products  leave  a 
USDA-inspected  establishment  and 
verification  that  products  in-distribution 
are  not  misbranded  or  economically 
adulterated. 

FSIS  will  develop  new  in-plant 
inspection  models  for  slaughter 
establishments  and  combination 
slaughter  and  processing  establishments 
to  help  the  Agency  properly  allocate 
resources  between  oversight,  evaluation 
and  verification  of  PR/HACCP  final  rule 
implementation  and  activities  to 
accomplish  other  consumer  protection 
objectives.  The  new  in-plant  inspection 
models  must  also  help  the  agency  in 
properly  allocating  resources  between 
in-plant  and  in-distribution  work 
enviromnents. 

In-plant  Inspection  Models 

A  variation  of  the  current  inspection 
system  has  been  identified  as  a  model 
to  be  considered  and  discussed  at  the 
public  meeting  announced  by  this 
notice. 

Under  this  in-plant  model,  the 
establishment  would  initiate  HACCP 
and  related  control  systems  to 
distinguish  acceptable  from 
unacceptable  carcasses  and  parts  using 
current  regulatory  requirements  for 
antemortem  and  postmortem 
disposition  of  carcasses  and  parts. 

This  model  would  provide 
establishments  maximum  flexibilify  to 
design  and  exercise  more  effective  and 
more  efficient  production  control 
systeuis.  FSIS  inspectors  would  have 
complete  access  to  all  carcasses  and 
birds  on  each  slaughter  line  to  directly 
observe  establishment  production 
systems  and  verify  process  controls  to 
ensure  that  products  are  not  adulterated 
or  misbranded.  Consequently, 
establishment  product  flow  plans 
crafted  for  compliance  with  the  PR/ 
HACCP  final  rule  for  other  production 


control  purposes  would  not  include 
fixed  FSIS  inspection  stations. 

FSIS  intends  to  judge  products  for 
safefy  and  wholesomeness  based  upon 
the  entire  operation  under  which  they 
are  produced.  FSIS  inspectors  could 
provide  continuous  regulatory  oversight 
of  the  entire  production  operation  to 
include  each  on-line  processing  step 
and  all  aspects  of  the  establishment  that 
contribute  to  product  safefy  and 
wholesomeness. 

FSIS  envisions  this  inspection  model 
as  having  three  main  components  that 
collectively  would  ensure  equivalent 
performance  to  that  level  of  food  safety 
and  other  consiuner  protections 
provided  by  the  current  regulatory 
system.  Slaughter  performance 
standards  that  define  an  acceptable 
carcass  or  part  are  the  basis  for  the  first 
inspection  component.  FSIS  would 
establish  performance  standards  to 
replace  command  and  control 
regulations.  Industry  systems  to  meet 
the  performance  standards  would  satisfy 
the  first  component. 

The  second  component  is  direct 
verification  by  FSIS  inspectors  of  the 
establishment  program.  This  would  be 
accomplished  by  FSIS  inspectors  who 
would  provide  carcass-by-carcass  and 
bird-by-bird  inspection  oversight  at  the 
slaughter  line  and  by  periodic  checks  to 
verify  the  condition  of  carcasses  and 
parts  the  establishment  has  found  to  be 
acceptable. 

The  third  component  is  verification  of 
the  overall  establishment  program  for 
producing  acceptable  product  including 
verification  of  HACCP,  other  production 
control  systems,  and  S-SOP's. 

This  preliminary  in-plant  inspection 
model  envisioned  by  FSIS  would 
require  fewer  inspectors  assigned  to 
slaughter  plants,  making  inspectors 
currently  assigned  to  slaughter  line 
positions  available  for  redeployment. 
This  is  consistent  with  HACCP 
principles  and  would  reduce  or 
eliminate  distinctions  between  slaughter 
and  processing  inspection  by  allowing 
inspectors  to  rotate  from  post-mortem 
oversight  positions  to  work  such  as 
HACCP  verification,  finished  product 
standards  testing.  Performance  Based 
Inspection  System  (PBIS)  task 
periFormance,  S-SOP  verification  and 
microbial  sampling. 

FSIS  Verification  Activities 

Under  the  new  in-plant  inspection 
model,  FSIS  would  not  prescribe  how 
industry  must  accomplish  production 
control.  Establishments  would  instead 
be  provided  the  flexibilify,  within 
performance  and  regulatory  standards 
set  by  FSIS,  to  design  specific  processes 
that  address  hazards  and  defects  unique 
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to  their  operations.  FSIS  would  ensure 
that  establishment  HACCP  and  other 
control  system  plans  for  achieving 
regulatory  standards  are  adequate  and 
operating  properly.  Following  is  an 
illustration  of  steps  FSIS  inspectors 
would  take  to  oversee,  evaluate,  and 
verify  establishment  production  control 
systems. 

•  Observe  the  production  control 
systems;  verify  that  process  control 
procedures  are  being  followed  by  the 
establishment. 

•  Observe  carcasses,  parts,  or  viscera 
rejected  by  the  establishment:  provide 
information  to  the  off-line  inspector  and 
veterinarian  as  to  which  diseases  or 
conditions  are  prevalent. 

•  Observe  carcasses,  parts  or  viscera 
accepted  by  the  establishment;  verify 
removal  of  obvious  condemnable 
conditions. 

•  Sample  carcasses,  heads  or  viscera 
accepted  by  the  establishment;  select 
and  examine  a  specific  number  of 
carcasses,  heads  or  viscera  to  verify  the 
effectiveness  of  the  establishment's 
system  for  ensuring  accepted  product  is 
wholesome  and  otherwise  eligible  for 
the  mark  of  inspection. 

•  Review  records  to  determine 
whether  the  establishment  is  following 
its  production  control  plans. 

•  Observe  product  (carcasses,  heads, 
and  viscera)  to  determine  which 
conditions  are  present. 

•  Coordinate  with  establishment 
manager,  who  provides  oversight  of 
production  control  systems,  to  ensure 
that  performance  standards  are  being 
applied  correctly. 

•  Conduct  product  standards  testing 
(e.g..  Finished  Product  Standards, 
Acceptable  Quality  Level)  to  determine 
the  effectiveness  of  establishment 
production  control  systems  for  quality 
or  wholesomeness  defects. 

FSIS  also  will  conduct  verification 
checks  of  establishment  activities  other 
than  production  control  systems.  For 
instance,  FSIS  inspectors  will: 

•  Perform  tasks  related  to  the 
Performance- Based  Inspection  System, 
including  those  historically  performed 
after  slaughter  during  processing. 

•  Conduct  HACCP  record  reviews  to 
verify  that  the  establishment  is 
monitoring  critical  control  points  in 
accordance  with  their  HACCP  plan. 

•  Verify  establishment  disposition  of 
rejected  product. 

•  Conduct  operational  veriBcation 
activities,  such  as  assessing  the 
establishment's  execution  of  its  HACCP 
plan. 

•  Take  samples  of  product  for 
microbiological,  chemical  and  physical 
analysis  to  verify  establishment 
compliance  with  its  HACCP  plan. 


•  Verify  that  the  establishment  is 
following  its  sanitation  SOP. 

The  FSIS  Veterinary  Medical  Officer 
(VMO)  will  work  closely  with 
inspectors  to  provide  continuous 
oversight  and  thorough  documentation 
of  establishment  production  control 
systems.  VMO  expertise  and 
responsibilities  would  include  the 
following: 

•  Serve  as  the  Inspector-in-Charge; 
supervise  food  inspectors. 

•  Evaluate  the  health  of  incoming 
animals  through  ante-mortem  activities. 

•  Perform  ante-mortem  inspection  of 
suspect  animals. 

•  Verify  establishment  production 
control  systems  to  ensure  proper 
application  of  disposition  standards  by 
inspectors  and  establishment  personnel. 

•  Verify  microbial  sampling  and 
testing  of  product. 

•  Take  microbial  and 
histopathological  samples  of 
condemned  carcasses  to  profile 
etiologies. 

•  Participate  in  the  evaluation  of 
testing  or  implementation  of  new 
technologies  initiated  by  establishments 
for  identifying  condemnable  carcasses. 

•  Serve  as  liaison  with  establishment 
management,  industry  technical  experts 
and  with  Ibcal  or  State  public  health 
officials. 

In-Distribution  Concept 

A  new  in-distribution  inspection 
concept  should  provide  for  verifying 
industry  management  of  food  safety 
risks  that  arise  after  inspection. 
Resource  allocation  issues  require  an 
integrated  approach  for  both  food  safety 
and  other  consumer  protection 
initiatives.  Thus,  the  in-distribution 
model  may  also  supplement  in-plant 
oversight  of  product  labeling,  economic 
adulteration  and  wholesomeness 
requirements.  Although  FSIS  will 
develop  and  field-test  new  concepts  for 
slaughter  and  in-distribution  separately, 
FSIS  envisions  one  fully  integrated 
program  that  would  permit  movement 
of  personnel  and  tasks  between  the  two 
activities. 

At  present,  FSIS  has  no 
comprehensive  rules  governing  the  in- 
distribution  handling  of  meat  and 
poultry  products.  The  Agency  now 
exercises  its  jurisdiction  over  product 
outside  inspected  establishments  to  a 
limited  degree.  For  example,  FSIS  has 
promulgated  safe  handling  labels  for 
raw  meat  and  poultry  products  (9  CFR 
317.2  (1)  and  (m),  and  381.125(b));  in 
many  instances  those  labels  are  applied 
at  retail  locations.  FSIS  also  verifies  and 
enforces  compliance  with  requirements 
concerning  transportation  to  and  among 
inspected  establishments  and  allied 


industries,  such  as  renderers  and  pet 
food  establishments,  conducts 
scheduled  and  unscheduled  reviews  of 
wfu^houses  and  other  in-distribution 
locations,  verifies  the  recall  of  product 
from  in-distribution  chaimels,  performs 
scheduled  and  unscheduled  product 
sampling,  and  investigates  complaints 
from  consumers  and  others  about 
alleged  adulterated  or  misbranded 
products. 

This  approach  has  been  both 
proactive  and  reactive.  FSIS  has  not 
focused  systematically  on  in- 
distribution  conditions  and  practices 
that  contribute  to  the  growth  of 
microbes.  FSIS  uses  resources  to  detect 
problems,  educate  industry,  correct 
violations,  and  make  appropriate 
dispositions  on  millions  of  pounds  of 
product.  However,  the  statutes  provide 
USDA  authority  to  oversee  meat  and 
poultry  products  after  they  leave 
inspected  establishments.  The  statutes 
provide  that  one  may  not  "sell, 
transport,  offer  for  sale  or 
transportation,  or  receive  for 
transportation"  any  meat  or  poultry 
product  that  is  capable  of  use  as  human 
food  and  is  "adulterated  or  misbranded 
at  the  time  of  such  sale,  transportation, 
offer  for  sale  or  transportation,  or  receipt 
for  transportation  *   *   *"  (21  U.S.C.  610 
and  458(a)(2)).  The  statutes  also  prohibit 
any  action  "intended  to  cause  or  [that] 
has  the  effect  of  causing  such  articles  to 
be  adulterated  or  misbranded."  (21 
U.S.C.  610(d)  and  458(a)(3)). 

This  authority  would  encompass  the 
establishment  of  safety  standards  for 
meat  and  poultry  products  from  the 
time  they  leave  an  inspected 
establishment  to  final  sale  or  service  to 
consumers.  As  a  first  step,  FSIS  has  yet 
to  determine  whether  performance 
standards  and  Good  Manufacturing 
Practices  could  and  whether  they  can  be 
established  for  meat  and  poultry 
products  to  prevent  growth  of  harmful 
bacteria  and  introduction  of  other 
potential  hazards  during  transportation. 

FSIS  is  considering  work 
accomplished  by  the  transportation 
TAG,  to  identify  primary  hazards 
associated  with  transportation  of 
perishable  foods  and  controls  that  might 
be  employed  by  industry  to  ensure  food 
safety.  The  TAG  noted  "that  time, 
temperature,  and  sanitation  are  the  three 
key  elements  of  any  control  plan" 
affecting  the  transportation  sector.  The 
TAG  also  concluded  that  sanitary 
conditions  and  practices,  maintenance 
of  product  temperature  in  transit,  time 
in  transit,  and  practices  to  reduce 
opportunities  for  cross  contamination 
all  represent  control  points  for  which 
the  development  of  regulatory 
standards,  good  manufacturing  , 


UMI 


iedttfdi  Kegiiter  /  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Notices 


31561 


practices,  and  suitable  verification 
controls  are  possible. 

During  in-distribution  inspection 
concept  development,  FSIS  will  gather 
data  to  describe  impacts  on  pathogen 
levels  attributable  to  present  allied 
industry  practices.  Data  collection 
sources  will  include  allied  industry 
members  who  volunteer  to  describe 
quality  or  safety  problems  they 
experience  with  meat  and  poultry 
received  from  their  suppliers.  These 
data  will  suggest  points  of  concern 
within  the  distribution  chain  that  FSIS 
may  need  to  address  in  its  inspection 
planning. 

Another  data  collection  effort  could 
be  to  identify  a  microbial  baseline  for 
certain  products  or  product  lots  as  they 
leave  inspected  establishments  and 
track  them  through  the  distribution 
chain  to  detect  and  record  changes 
caused  by  allied  industry  handling 
practices.  The  nationwide  status  of  the 
food  safety  and  other  consumer 
protection  aspects  of  meat  and  poultry 
products  could  be  evaluated  and 
profiles  developed.  Evaluation  of 
changes  in  profiles  over  time  would 
measure  the  effectiveness  of  in- 
distribution  efforts  to  maintain  food 
safety  and  product  integrity.  Statiis 
reports  on  meat  and  poultry  products 
might  be  correlated  with  sentinel  site 
surveillance  data  for  foodbome  disease 
to  track  the  public  health  impact  of  farm 
to  table  food  safety  initiatives. 

While  time,  temperatiue,  and 
sanitation  play  a  key  role  in  controlling 
hazards  to  perishable  foods  in 
transportation,  they  are  not  the  only 
factors  that  could  be  verified  in  the 
distribution  chain.  FSIS  will  also 
determine  whether  some  adulteration 
and  misbranding  inspections  presently 
conducted  in-plant  can  be 
supplemented  or  perhaps  performed 
entirely  in-distribution.  Many  meat  and 
poultry  products  are  prepared  by 
regulated  establishments  in  consumer- 
ready  packages.  Samples  could  be 
collected  in  the  marketplace  rather  than 
in  establishments  and  subsequently 
analyzed  in  a  laboratory  for  product 
formulation,  proper  labeling,  and 
compliance  with  microbial  and  residue 
standards.  For  example,  samples  could 
be  taken  in-distribution  to  profile  water 
added  hams  to  determine  adherence  to 
acciUBte  lat>eling  and  restricted 
ingredients  requirements.  Similarly, 
products  produced  in  bulk  packages 
might  also  be  sampled  at  points  in- 
distribution  beyond  where  it  was 
initially  processed. 

In-Distribution  Alternatives 

Transportation  and  storage  are  vital 
links  in  the  farm  to  table  continuum. 


The  Agency  has  been  developing  in- 
distribution  concepts  and  identified 
both  available  information  and 
information  gaps.  Allied  industries 
responsible  for  transportation  and 
storage  of  meat  and  poultry  have 
addressed  product  integrity  issues  for 
sometime.  For  example,  cold  storage 
facilities,  warehouses,  depots,  and 
similar  kinds  of  businesses  have 
temperature  and  product  handling 
controls  that  they  use  to  ensure  the  safe 
storage  of  foods.  Such  standards  may 
have  broad  applicability  to  in- 
distribution  activities.  The  details  about 
these  activities,  however,  are  not 
adequately  known  to  FSIS. 

FSIS  identified  several  alternatives  to 
ensure  safe  transportation  and  storage  of 
food  in  its  ANPR  of  November  22,  1996: 
Transportation  and  Storage 
Requirements  for  Potentially  Hazardous 
Foods  (61  FR  59372).  These  alternatives 
include  specific  requirements,  such  as 
temperatiue  standards,  performance 
standards,  record  keeping  to  ensure  that 
food  safety  controls  are  maintained, 
mandatory  HACCP-type  systems, 
voluntary  guidelines,  and  combined 
approaches.  These  alternatives  are 
siunmarized  below. 

1.  Temperatiu*  Requirements 

One  approach  is  the  promulgation  of 
a  performance  standard  that  would 
require  that  potentially  hazardous  foods 
be  cooled  to  and  maintained  at  or  below 
a  specific  temperature  during 
transportation  and  storage  from  the  food 
processing  plant  to  the  retail  outlet, 
restaurant,  or  other  establishment 
serving  the  consumer.  If  this  approach 
is  adopted,  all  potentially  hazardous 
foods  being  transported  to  retail  or  food 
service  establishments  would  have  to  be 
maintained  at  or  below  such  a 
maximum  temperature. 

2.  Shipper  Recordkeeping 

Another  alternative  could  be 
recordkeeping  requirements  with 
respect  to  the  conditions  under  which 
foods  that  i>ose  a  risk  as  vehicles  for 
foodbome  disease  are  transported 
interstate.  The  Agency  may  consider 
requiring  carriers  of  potentially 
hazardous  foods  that  are  shipped  in 
bulk  (foods  which  directly  contact  a 
food  conveyance)  to  provide  food 
shippers  with  records  that  identify  the 
last  three  cargoes  for  any  conveyance 
being  offered  to  the  food  shipper  for  use 
in  transporting  the  food  and  that 
disclose  the  data  of  the  most  recent 
cleaning  of  the  conveyance. 

3.  Mandatory  HACXIP-Type  Systems 

Another  approach  would  be  to  require 
that  a  HACXIP  system  be  established 


specifically  with  respect  to  the 
transportation  and  storage  of  potentially 
hazardous  foods  to  prevent  the 
contamination  of  these  foods.  Such 
requirements  could  be  modeled  on  the 
regulations  recently  adopted  by  FSIS 
that  apply  to  establishments  processing 
meat  and  poultry. 

Such  HACXIP-type  systems  could  be 
relatively  simple.  Essentially,  they 
would  likely  require  that  potentially 
hazardous  foods  be  maintained  at  a 
particular  refrigeration  temperatxire  or 
frozen  temperat\ire,  and  that  the 
temperature  be  recorded  using  a 
recording  thermometer.  The  use  of  a 
temperature  standard  would  allow 
processors  to  determine  the 
acceptability  of  a  food  transport  vehicle 
for  the  transport  of  certain  bulk  foods, 
i.e.,  those  that  pose  a  risk  of  foodbome 
disease,  based  on  cargo  records. 

4.  Voluntary  Guidelines 

Another  approach  under 
consideration  is  to  make  more  use  of 
voluntary  guidelines.  Some  government 
agencies,  industry  groups,  and  other 
organizations  have  published  guidelines 
or  recommended  practices  that  address 
the  transportation  and  storage  of 
potentially  hazardous  foods,  whether 
fresh  or  frozen.  Such  guidelines,  several 
of  which  are  discussed  in  the  AKPR  of 
November  22, 1996  (61  FR  59372), 
could  serve  as  the  basis  for  developing 
joint  government-industry  gmdelines  for 
food  transportation  and  storage. 

V.  Public  Meeting 

Public  participation  in  the 
development  and  implementation  of  the 
new  inspection  models  discussed  in  this 
notice  is  essential.  In  addition  to 
commentary  on  FSIS  resource 
redeployment,  specific  inspection 
models,  and  in-distribution  inspection 
activities,  the  Agency  believes  that 
comments  addressing  the  following 
questions  will  facilitate  the  public 
process. 

•  What  are  the  priorify  food  safety 
objectives  that  must  be  accomplished  by 
FSIS'  meat  and  poultry  inspection 
system? 

•  What  other  significant  consumer 
protections  should  the  meat  and  poultry 
regulatory  system  provide? 

•  How  should  the  agency  prioritize 
food  safefy  and  other  consumer 
protection  objectives?. 

•  How  much  emphasis  should  FSIS 
place  on  detection  of  aesthetic  defects 
that  are  not  related  to  food  safety? 

•  A  major  objective  of  the  S-SOP 
requirement  in  the  PR/HACCP 
regulation  was  to  make  establishments 
more  accountable  for  performing  all 
necessary  sanitation  functions  before 
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and  during  operations.  What  other 
establishment  operations  might  benefit 
from  similar  regulatory  approaches? 

•  Is  it  necessary  or  desirable  to 
employ  the  same  inspection 
methodology  in  all  similar 
establishments? 

•  What  roles  should  Federal,  State, 
and  local  governments  play  in  verifying 
the  safe  transportation  and  storage  of 
potentially  hazardous  foods? 

•  How  we  can  best  coordinate  with 
State  and  local  authorities  to  minimize 
restaurant  and  institutional  outbreaks 
linked  to  meat  and  poultry  products? 

•  How  can  FSIS  verify  allied  industry 
management  of  food  safefy  risks  as  meat 
and  poultry  products  move  from  the 
establishment  to  consumers? 

•  What  systems  do  establishments 
have  in  place  for  ensuring  in- 
distribution  protection  of  meat  and 
poultry  products?  How  does  industry 
measure  the  performance  of  these 
systems? 

•  What  in-plant  inspection  objectives 
can  be  supplemented  or  replaced  with 
in-distribution  inspection  models? 

•  What  additional  suggestions  are 
there  for  data  collection  efforts  to  be 
carried  out  in  distribution  channels? 

•  Are  the  in-distribution  alternatives 
identified  in  the  ANPR  of  November  22, 
1996  (61  FR  59372),  useful?  In  what 
ways? 

Done  at  Washington.  DC  on:  lune  4, 1997. 
Thomas  |.  Billy, 
Administrator 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  97-037N] 

Interstate  Distribution  of  State- 
Inspected  Meat  and  Poultry  Products 

AGENCY:  Food  Safefy  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meetings; 
request  for  comments. 

summary:  The  Food  Safefy  and 
Inspection  Service  (FSIS)  is  soliciting 
comments  on  ways  it  can  improve 
Federal  and  State  cooperation  in  the 
implementation  of  the  Federal  meat  and 
poultry  inspection  laws,  and  on 
whether,  and  if  so  how,  those  laws 
should  be  amended  to  permit  meat  and 
poultry  products  inspected  by  State 
inspection  programs  to  be  distributed  in 
interstate  commerce.  State  inspection 
programs  are  authorized  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 


the  Poultry  Products  Inspection  Act 
(PPIA)  to  inspect  meat  and  poultry 
establishments  that  prepare  products 
intended  for  use  as  human  food  solely 
for  distribution  within  the  State  under 
requirements  "at  least  equal  to"  those 
imposed  under  Federal  inspection. 
DATES:  The  meetings  will  be  held  on 
June  16  and  17,  1997.  in  Sioux  Falls. 
SD,  and  on  July  22.  1997.  in 
Washington,  DC.  Written  information 
and  comments  will  be  accepted  and 
made  a  part  of  the  record  of  these 
proceedings  through  August  22,  1997. 
ADDRESSES:  The  first  meeting  will  be 
held  from  9:00  a.m.  to  4:00  p.m.  on  June 
16  and  from  9:00  a.m.  to  1;00  p.m.  on 
June  17,  1997,  at  the  Radisson  Encore 
Inn,  4300  Empire  Place,  Sioux  Falls,  SD 
57106-6525;  telephone  (605)  361-6684. 
The  second  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  July  22, 1997, 
in  the  Ticonderoga  Room  of  the  Hyatt 
Regency  Washington  on  Capitol  Hill, 
400  New  Jersey  Avenue,  NW, 
Washington,  l5c  20001.  Persons  sending 
written  comments  should  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk,  Docket  No.  97-037N, 
Room  102  Annex  Building.  300  12th 
Street.  SW.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agricidture, 
Washington.  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  participate  in  either 
of  the  two  meetings  are  requested  to 
register  by  contacting  Ms.  Traci  Phebus 
by  telephone  at  (202)  501-7138,  by  FAX 
at  (202)  501-7642,  or  by  E-mail  at 
HACCP.Confei«USDA.GOV. 
Participants  may  reserve  a  5-minute 
comment  period  when  they  register. 
More  time  may  be  available,  depending 
on  the  number  of  people  wishing  to 
make  a  presentation  and  the  time 
needed  for  questions,  following  the 
presentations.  Reservations  will  be 
confirmed  on  a  first-come,  first-served 
basis.  Written  comments  may  also  be 
submitted  for  the  record  at  the  meetings. 
For  questions  about  the  meetings 
contact  Mr.  Ralph  Stafko  at  (202)  720- 
7774,  or  FAX  at  (202)  720-2345. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Ms. 
Jennifer  Callahan  at  (202)  501-7138. 
SUPPLEMENTARY  INFORMATION:  A  number 
of  State  Departments  of  Agriculture 
operating  their  own  meat  and  poultry 
inspection  programs  hpve  expressed 
various  concerns  about  the  relationship 
between  the  State  programs  and  the 
Federal  meat  and  poultry  inspection 
program,  and,  in  addition,  have 
advocated  amendments  in  Federal  laws 
to  permit  State-inspected  meat  and 
poultry  products  to  be  distributed  in 


interstate  commerce.  FSIS  will  conduct 
public  hearings  to  explore  these 
concerns  and  any  recommended 
alternative  policies  and  procedures, 
including  proposals  to  amend  Federal 
laws  to  improve  the  cooperative 
relationship  between  Federal  and  State 
meat  and  poultry  inspection  programs. 
The  following  information  is  provided 
in  order  to  encourage  the  discussion  of 
these  issues  and  the  submission  of 
relevant  information  and  comment. 

Background 

FSIS  must  provide  Federal  inspection 
at  any  meat  and  poultry  establishment 
that  produces  meat  and  poultry 
products  for  interstate  or  foreign 
commerce,  or  that  produces  such 
products  for  intrastate  commerce  if  the 
State  in  which  it  is  located  does  not 
operate  its  own  program.  Those 
approximately  6,500  establishments, 
encompassing  very  large  to  very  small 
establishments,  produce  the  vast 
majohfy  of  the  nation's  inspected  meat 
and  poultry  products  slaughtered  and 
processed  in  the  United  States. 

Twenfy-six  states  operate  their  own 
inspection  programs,  which  collectively 
inspect  approximately  2,800  mostly 
small  and  mid-size  meat  and  poultry    . 
plants  (Table  1).  Estimates  of  the 
proportion  of  the  nation's  meat  and 
poultry  products  that  are  State- 
inspected  have  ranged  as  high  as  7 
percent.  FSIS  data,  limited  to  slaughter 
operations  and  not  accounting  for 
processed  products,  show  that  State- 
inspected  establishments  slaughter 
commercially  a  little  more  than  1 
percent  of  the  nation's  livestock  and  a 
small  fraction  of  1  percent  of  the 
nation's  poultry  by  weight. 

To  ensure  that  States  are  enforcing 
requirements  "at  least  equal  to"  the 
Federal  requirements,  FSIS  inspection 
program  personnel  work  directly  with 
State  inspection  officials  providing 
advice  and  guidance  on  Federal 
inspection  requirements  on  a  continuing 
basis  and  also  conduct  periodic  reviews 
of  the  State  inspection  programs.  FSIS 
reviews  each  State  program's  State 
Performance  Plan  (SPP)  annually.  The 
SPP  is  a  compilation  of  applicable  State 
laws  and  regulations,  program 
resources,  and  current  operations  and 
enforcement  activities  (FSIS  Directive 
5720.2,  Cooperative  Inspection 
Programs).  In  addition,  teams  of  FSIS 
experts  periodically  conduct 
comprehensive  on-site  reviews, 
including  random  sampling  of  records 
and  inspection  of  conditfons  in  State- 
inspected  plants.  State  programs  are 
rated  as:  1,  Acceptable;  2,  Acceptable 
with  Minor  Variations;  3.  Acceptable 
with  Significant  Variations;  and  4, 
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Unacceptable.  A  "1"  is  reviewed  at  least 
every  5  years;  a  "2"  at  least  every  4 
years;  a  "3"  at  least  every  3  years;  and 
a  "4"  as  frequently  as  necessary, 
depending  on  the  nature  of  the  findings. 
Presently,  6  States  are  rated  "1",  14 
States  are  rated  "2".  and  6  States  are 
rated  "3". 

If  a  State  does  not  have  an  "at  least 
equal  to"  State  inspection  program,  the 
State  is  designated  by  FSIS  as  one  in 
which  Federal  inspection  must  be 
provided  for  all  meat  and  poultry 
establishments  requiring  inspection 
under  Federal  law,  regardless  of 
whether  the  establishments'  products 
are  distributed  solely  within  the  State. 
Currently,  24  States  have  no  meat  and 
poultry  inspection  programs.  (Table  2). 

In  addition  to  the  State  administered 
meat  and  poultry  inspection  programs, 
State  agencies  also  enforce  adulteration 
and  mislabeling  requirements  of  State 
and  local  laws  governing  meat  and 
poultry  products  in  commercial 
channels  outside  inspected 
establishments.  Although  the  products 
are  concurrently  subject  to  FMIA  and 
PPIA  adulteration  and  mislabeling 
provisions,  FSIS  relies  heavily  on  State 
and  local  agencies  to  ensure  inspected 
products  are  kept  safe,  wholesome,  and 
properly  labeled  as  they  are  handled 
during  distribution,  and  prepared  and 
held  for  sale  to  consimiers  at  retail 
stores  and  restaurants. 

Federal  Support  of  State  and  Local 
Programs 

State  meat  and  poultry  inspection 
programs  are  an  integral  part  of  the 
Federal  regulatory  system  for  ensuring 
the  safety  of  the  nation's  meat  and 
poultry  products.  Accordingly,  the 
FMIA  and  PPIA  provide  for  FSIS 
cooperation  with  State  agencies  in 
carrying  out  the  provisions  of  the 
Federal  inspection  laws  and  specify  that 
FSIS  may  furnish  State  agencies 
advisory  assistance,  technical  and 
laboratory  assistance  and  training,  and 
financial  and  other  aid  for 
administration  of  the  State  programs — 
up  to  50  percent  of  the  cost  of  any 
State's  program.  Currently,  FSIS 
provides  about  $40.5  million  to  26 
States  for  administering  the  State 
inspection  programs.  In  addition,  FSIS 
allocates  fuiids  specifically  for  training 
assistance  to  State  programs. 

Some  States  have  found  that  despite 
Federal  support,  they  cannot  maintain  a 
State  inspection  program,  and  have 
deferred  to  FSIS  to  conduct  all  meat  and 
poultry  inspection  within  their  States. 
Even  in  States  maintaining  inspection 
programs,  State  legislatures  sometimes 
appropriate  less  than  50  percent  of  the 
(USDA)  estimated  cost,  thereby 


reducing  proportionately  the  amount  of 
Federal  money  contributed  to  the  State 
program.  In  those  cases,  non-monetary 
Federal  assistance  in  areas  such  as 
training  is  especially  important  to  the 
State  programs. 

In  addition  to  50  percent  Federal 
funding  of,  and  non-monetary  assistance 
to.  State  inspection  programs,  FSIS  from 
time  to  time  enters  into  cooperative 
agreements  with  State  agencies  and 
provides  funding  for  those  agencies  to 
conduct  Federal  inspection,  or  other 
enforcement  activities  under  FMIA  and 
PPIA  within  those  States.  This  authority 
is  provided  under  the  Talmadge- Aiken 
Act,  which  gives  the  Secretary  authority 
to  enter  into  such  agreements  "|iln  order 
to  avoid  duplication  of  functions, 
facilities  and  personnel,  and  to  attain 
closer  coordination  and  greater 
effectiveness  and  economy  in 
administration  of  Federal  and  State  laws 

*  *   *  within  his  area  of  responsibility 

•  *   *"  (7  U.S.C.  450).  Currently.  FSIS 
has  agreements  under  its  Federal-State 
Cooperative  Inspection  Program  with  9 
States,  under  which  employees  of  State 
inspection  agencies  carry  out  Federal 
inspection  in  255  establishments  under 
USDA  supervision  (Table  3).  FSIS 
provides  50  percent  funding  for  that 
work. 

The  President's  Food  Safety  Initiative 
directs  USDA  and  other  Federal  food 
safety  and  public  health  agencies  to 
improve  coordination  and  cooperation 
among  themselves  and  with  State  and 
local  goverrmients  on  food  safety 
Matters.  The  Initiative  recognizes  the 
importance  of  State  and  local  food 
safety  agencies  and  provides  for 
additional  Federal  support  of  those 
State  and  local  activities.  For  example, 
the  Initiative  would  improve  training  of 
State  inspectors  in  Federal  food  safety 
standards  and  provide  to  States 
equipment  and  technology  for  rapid 
sharing  of  inspection  results  to  develop 
a  national  database  for  monitoring  all 
food  inspections. 

FSIS  is  working  closely  with  FDA, 
State  and  local  governments,  and 
organizations  representing  industry, 
consumers,  and  public  health 
professionals  to  promote  more  effective 
food  safety  programs.  FSIS  also  is 
developing,  in  cooperation  with  the 
Association  of  Food  and  Drug  Officials, 
training  and  training  materials  on 
potentially  high-risk  meat  and  poultry 
processing  activities  for  State  and  local 
food  inspection  agencies  that  oversee 
meat  and  poultry  processing  at  retail 
and  food  service  operations.  Although 
retail  and  food  service  facilities 
generally  are  exempt  from  federally 
mandated  inspection,  they  are  engaged 
in  processing  activities  similar  to  those 


in  inspected  establishments.  In 
recognition  of  the  need  for  more  Federal 
support  for  State  agencies  primarily 
responsible  for  regulating  retail  and 
food  service  establishments,  the 
Administration's  1998  FSIS  budget 
requests  $565,000  for  training  State  and 
local  food  inspectors  on  meat  and 
poultry  processing  and  related  food 
safety  matters.  In  addition,  FSIS 
participates  in  the  Partnership  for  Food 
Safety  Education,  a  broad  alliance  of 
industry,  government,  and  other 
organizations,  which  is  developing  a 
comprehensive  plan  for  food  safety 
education  of  consumers  and  others  who 
handle  food. 

FSIS  believes  it  is  essential  to 
maintain  and  strengthen  the  State 
administered  meat  and  poultry 
inspection  programs.  FSIS  officials 
understand  the  concern  of  State  officials 
of  inspection  programs  that  the  statutory 
requirement  that  State-inspected  plants 
have  Federal  inspection  in  order  to  ship 
interstate  can  result  in  a  decrease  in  the 
number  of  State-insp)ected  plants  and 
potentially  threaten  the  viability  of  the 
affected  State  program.  Accordingly, 
FSIS  solicits  the  views  and  specific 
recommendations  of  all  interested 
parties  regarding  how  the  Agency  can 
enhance  its  support  of,  and  assist  in 
improving,  State  inspection  programs 
under  its  current  authorities. 

Amending  FMIA  and  PPIA 

FSIS  also  is  seeking  comment  on 
whether,  and  if  so  how,  the  FMIA  and 
PPIA  should  be  amended  to  permit 
distribution  of  State-inspected  meat  and 
poultry  products  in  interstate 
conunerce. 

Some  State  IDepartments  of 
Agriculture,  mostly  through  the 
National  Association  of  State 
Departments  of  Agriculture  (NASDA), 
contend  that  because  a  State  inspection 
program  must  be  "at  least  equal  to" 
Federal  inspection,  sales  of  State- 
inspected  meat  and  poultry  products 
should  not  be  limited  to  commercial 
distribution  only  in  that  State,  thereby 
denying  State-inspected  establishments 
access  to  markets  that  could  help  them 
survive  and  prosper  in  an  increasingly 
competitive  marketplace.  Proponents  of 
this  view  often  cite  the  case  where  a 
State-inspected  plant  located  right  next 
to  the  State  line  is  cut  off  from  what 
would  otherwise  be  a  natural  market 
because  it  is  restricted  to  intrastate 
sales.  Many  State  program  officials  also 
point  out  that  while  State-inspected 
products  are  restricted  to  intrastate  sale, 
imported  products  can  be  sold  freely  in 
any  State. 

Efforts  to  obtain  statutory 
amendments  that  would  permit 
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interstate  distribution  of  State-inspected 
products  led  to  a  1996  request  for  USDA 
to  report  to  Congress  on  the  issue.  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996.  also  known  as  the 
1996  Farm  Bill,  directed  the  Secretary  of 
Agriculture  to  submit  to  Congress  ai 
report  concerning  steps  necessary  to 
achieve  interstate  shipment  of  products 
inspected  under  State  programs  that  are 
"at  least  equal  to"  the  Federal 
inspection  program. 

The  Department  submitted  this  report 
to  Congress  in  July.  1996.  The  report 
recommended  that  before  State- 
inspected  establishments  are  authorized 
to  ship  products  in  interstate  commerce, 
certain  conditions  should  be  met:  These 
conditions  are:  (1)  States  should 
implement  FSIS's  Pathogen  Reduction/ 
Hazard  Analysis  Critical  Control  Point 
systems;  (2)  FSIS  resources  would  need 
to  be  adequate  to  accommodate  any 
additional  oversight  required  to 
substantiate  "at  least  equal  to"  status; 
(3)  such  legislation  should  clarify  that 
the  Secretary  retains  ultimate  authority 
over  products  prepared  for  interstate 
commerce;  and  (4)  additional  issues, 
mostly  dealing  with  potential  conflicts 
between  Federal  and  State  laws,  would 
have  to  be  resolved. 

Recently,  two  bills  (H.R.  801  and  H.R. 
1137)  have  been  introduced  in  Congress 
to  amend  the  FMIA  and  PPLA  to  permit 


the  interstate  distribution  of  State- 
inspected  meat  and  poultry.  The 
Department  has  determined  that  the 
changes  proposed  by  these  bills  raise  a 
number  of  important  food  safety  issues 
that  require  plenary  discussion  and 
careful  consideration.  Some  of  the 
issues  that  need  to  be  considered  are  as 
follows: 

•  Whether  legislative  chemges  to  the 
FMIA  and  PPIA  to  provide  for  interstate 
distribution  of  State-inspected  products 
should  be  enacted  or  made  effective 
prior  to  implementation  of  HACCP? 

•  Whether  and,  if  so  how.  Federal 
oversight  of  State  programs  should  be 
strengthened  in  the  event  State- 
inspected  products  are  authorized  to  be 
shipped  interstate? 

•  Whether  allowing  the  interstate 
distribution  of  State-inspected  products 
would  lead  to  "competing"  inspector 
programs  among  the  States  and  between 
the  States  and  the  Federal  program,  and 
also  to  "forum  shopping?" 

•  Whether  and  how  other  pending  or 
proposed  regulatory  actions  should  be 
taken  into  account  before  any  of  the 
proposed  legislative  changes  are  made 
effective?  Further,  there  are  a  number  of 
jurisdictional  issues  central  to  the 
discussion: 

•  Whether  there  would  be  concurrent 
State  and  Federal  jurisdiction  regarding 
the  denial/withdrawal/withholding  of 
grants  of  inspection? 


•  Who  would  have  jurisdiction  over 
misbranding/adulteration  violations? 

•  Whether  States  will  have  separate 
authority  to  detain/seize/condemn/ 
recall  products  in  commercial  channels 
outside  plants? 

The  foregoing  list  of  issues  is  not 
intended  to  be  exhaustive.  FSIS 
welcomes  discussion  and  comments  on 
all  issues  related  to  the  interstate 
shipment  of  meat  and  poultry  from 
Staterinspected  establishments. 

Done  in  Washington,  DC.  on:  June  4. 1997. 
Thomas  J.  Billy, 
Administrator. 

Table  1  summarizes  the  number  of 
States  at  the  end  of  fiscal  year  1996  with 
intrastate  inspection  programs  for  meat 
(26)  and  poultry  (24);  the  number  of 
State  full-time  equivalent  staff  years 
during  fiscal  year  1996;  and  Federal 
funding  assistance  expended  by  States 
during  fiscal  year  1996.  "M"  after  the 
name  of  the  State  indicates  that  the 
State  conducted  a  meat  inspection 
program;  "M&P"  indicates  that  the  State 
conducted  meat  and  poultry  inspection 
programs.  In  order  to  continue  operating 
intrastate  inspection  programs  and  to 
continue  receiving  Federal  funding 
assistance.  States  must  maintain 
inspection  requirements  at  least  equal  to 
those  of  the  Federal  program. 


TABLE  1  .—State  Inspection  Programs 

Regular  plants 

Total 

Custom  exempt  plants 

Full  time 
equivalent 
stall  years 

FY  1996  fed- 
eral assist- 
ance 

Meat 

Poultry 

Meat 

and 

poultry 

Meat 

Poultry 

Meat 

ancj 

Poultry 

Total 

ALABAMA  M&P  

70 

7 

63 

1 

0 

86 

5 
0 
2 
0 
105 
0 

3 
8 
0 
2 
27 
0 

78 
15 
65 
3 
132 
86 

20 
1 

27 
3 

26 

21 

0 
0 
0 

1 

b 

0 
0 
0 
3 

20 

1 
27 

7 
26 
21 

15.5 
5.0 
24.8 
10.5 
79.0 
101.0 

1,274.376 

341.155 

584.388 

212.604 

1 .966.547 

2.403.110 

293.200 

4,359.261 

1,652.715 

1,010.902 

1 .282.247 

1.754.579 

1.098.002 

341.039 

418.650 

2.847.709 
4.616,502 
1.616.065 

1.131.972 
479.771 

4.622.924 
770.926 
283.578 

1.292.494 
597.101 

2.983.403 

ALASKA  M&P  

ARIZONA  M&P  

DELAWARE  M&P  

FLORDIA'  M&P   

GEORGIA  M  2  

0 

HAWAII  3  M&P  

ILLINOIS  M&P  

208 
48 
136 
141 
84 
36 
22 
38 

156 

151 

63 

43 
53 

256 
29 
16 
24 
30 

155 

21 
7 
6 
5 
5 
0 
0 
0 

10 

17 

3 

9 
0 

12 
0 
1 
3 
0 

10 

101 

74 

0 

5 

1 
15 
15 

0 

0 
91 
22 

56 
0 

78 
8 
1 
4 
0 
113 

330 

129 

142 

151 

90 

51 

•     37 

38 

166 

259 

88 

108 
53 

346 
37 
18 
31 
30 

278 

15 
20 
105 
12 
42 
18 
87 
13 

41 
58 
60 

0 
51 

131 
48 
12 

136 
42 
56 

4 
6 
5 

1 
0 
4 
31 
0 

0 

14 

0 

0 
0 
4 
2 
2 
0 
0 
3 

2 

1 
6 
0 
0 
0 
20 
0 

0 
1 
0 

0 
0 

11 
0 
0 
2 
0 

13 

21 
27 

116 
13 
42 
22 

138 
13 

41 
73 
60 

0 
51 

146 
50 
14 

138 
42 
72 

122.0 
85.0 
34.0 
51.0 
68.0 
44.0 
15.0 
15.0 

125.0 

133.0 

68.0 

49.0 
21.0 
213.0 
29.3 
14.2 
42.0 
26.0 
85.0 

INDIANA  M&P 

IOWA  M&P 

KANSAS  M&P 

LOUSIANA  M&P  

MISSISSIPPI  M&P 

MONTANA  M&P  

NEW  MEXICO  M&P  

NORTH  CAROLINA 

M&P  

OHIO  M&P 

OKLAHOMA  M&P  

SOUTH  CAROLINA 

M&P 
SOUTH  DAKOTA  m'J'I; 
TEXAS  M&P  

UTAH  M&P  

VERMONT  M&P  

VIRGINIA  M&P  

WEST  VIRGINIA  M&P  ... 
WISCONSIN  M&P  

UMI 
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lABLE 

1.— biATE  Inspection  Programs— Continued 

> 

Regular  plants 

Total 

Custom  exempt  plants 

Full  time 
equivalent 
staft  years 

FY  1996  fed- 

Meat 

Poultry 

Meat 

and 

poultry 

Msat 

Poultry 

Meat 

and 

Poultry 

Total 

era!  assist- 
ance 

WYOMir 
TOTAL . 
CALIFOI 
MINNES 

iG  M&P  

31 
1.947 

0 
221 

0 
624 

31 
2,792 

29 
1.074 

0 
77 

0 
59 

29 

1,210 

306 

298 

7.5 
1,482^ 

283.805 

^NIA^ 

40.519.025 
147,697 

OTA" 



110,348 

'  FY  1995  figures.  FY  1996  figures  not  availat>le  at  this  time. 

2  Poultry  Program  is  under  Federal  jurisdiction. 

3  The  Hawaii  Program  was  designated  November  1,  1995  so  other  statistics  are  not  available. 

■•Official  plants  are  under  Federal  junsdiction.  Custom  exempt  facilities  are  reviewed  under  State  contract. 
'M\  Federal  assistance  amounts  are  estimates. 


Table  2  lists  the  dates  the  Department 
assumed  inspection  of  meat  and  poultry 
products  for  intrastate  sale  in  designated 
States  as  of  September  28,  1996.  All 
plants  in  designated  States  come  under 
Federal  inspection  and  their  products 
can  be  sold  in  interstate  commerce. 

Table  2.— Dates  USDA  Assumed 
Intrastate  Inspection 


Table  2.— Dates  USDA  Assumed 
Intrastate  Inspection— Continued 


Table  2.— Dates  USDA  Assumed 
Intrastate  Inspection — Continued 


state 


state 

Meat 

Poultry 

Afltansas  

California    

06/01/81 
04/01/76 
07/01/75 
10/01/75 

(') 
11/01/95 
07/01/81 

01/02/71 
04/01/76 

Colorado 

Connecticut  

Georgia  

Hawaii  

Idaho  _ _ «... 

01/02/71 
10A)1/75 
01/02/71 
11/01/95 
01/02/71 

Kentucky  

Maine  

Maryland  

Massachusetts  .. 

Michigan 

Minnesota 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey  

New  York  

North  Dakota 

Oregon  

Pennsylvarwa 


Meat 


01/14/72 
05/12/80 
04/01/91 
01/12/76 
10/03/81 
05/16/71 
08/18/72 
10/01/71 
07/01/73 
08A)7/78 
07/01/75 
07/16/75 
06/22/70 
07/01/72 
07/17/72 


Poultry 


07/28/71 
01/02/71 
04/01/91 
01/12/76 
01/02/71 
01/02/71 
08/18/72 
07/28/71 
07/01/73 
08/07/78 
07/01/75 
04/11/77 
01/02/71 
01/02/71 
10/31/71 


State 

Meat 

Poultry 

Rhode  Island 

South  Dakota  

Tennessee  

Washington  

10A)1/81 

^om^f75 

06A)1/73 

10A)1/81 

o^^o^f7^ 

10/01/75 
06/01/73 

(^)lndk:ates  USDA  has  not  assumed  meat 
inspectk)n  in  the  State  shown. 

Table  3  lists  the  number  of  meat, 
poultry,  and  other  plants  inspected 
under  Federal-State  Cooperative 
Inspection  Program  (FSCIP)  agreements 
as  of  September  28,  1996.  FSCIP 
agreements  permit  State  employees  to 
carry  out  inspection  in  federally 
inspected  plants. 


Table  3.— Federal-State  Cooperative  Inspection  Plants  (Formerly  Talmadge-Aiken) 


a ■ ■ 

State 

Meat 
plants 

Poultry 
plants 

Meat 

and 
poultry 
pUints 

Sub 
total 

Other 
plants 

Grand 
total 

Alaban^ 

Georgij 

Illinois 

Mississ 

North  C 

OWaho 

Texas 

Utah  .. 

Virginia 

a 

20 

11 

18 

5 

51 

13 

7 

8 

9 

0 
0 
2 
0 
3 
0 
1 
0 
1 

0 
41 
10 
14 

0 

1 
14 

5 
21 

20 
52 
30 
19 
54 
14 
22 
13 
31 

0 
0 
0 
0 
0 
0 
0 
0 
0 

20 
52 

iru-ki                                                                                                                                                                                            

30 
19 

•*PP'     

"^arolinji                                                       

54 

14 
22 

13 

1 

31 

Total  ■■ 

142 

7 

106 

255 

0 

255 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-42S-801,  A-475-601,  A-588- 
804,  A-48&-801,  A-559-801,  A-401-801,  A- 
412-801] 

Antifriction  Bearings  (Otiier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden 
and  the  United  Kingdom;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Reviews  and  partial  termination  of 
administrative  reviews. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
from  France,  Germany.  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  are 
ball  bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  The 
reviews  cover  21  manufacturers/ 
exporters.  The  period  of  review  (the 
POR)  is  May  1,  1995,  through  April  30, 
1996. 

We  are  terminating  the  reviews  for 
five  other  manufacturers/exporters 
because  the  requests  for  reviews  were 
withdrawn  in  a  timely  meumer. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV)  by  various  companies 
subject  to  these  reviews.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  these  administrative 
reviews,  we  will  instruct  U.S.  Customs 
to  assess  antidumping  duties  on  all 
appropriate  entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  June  10,  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  at  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

France 

Chip  Hayes  (SKF),  Lyn  Johnson 
(SNFA),  Michael  Panfeld  (SNR),  Kris 
Campbell,  or  Richard  Rimlinger. 

Germany 

Thomas  Barlow  (Torrington 
Nadellager).  J.  David  Dirstine  (SKF), 
Suzanne  Flood  (INA),  Michael  Panfeld 
(NTN  Kugellagerfabrik),  Thomas 
Schauer  (FAG),  Kris  Campbell,  or 
Richard  Rimlinger. 

Italy 

Chip  Hayes  (SKF),  Mark  Ross  (FAG), 
or  Richard  Rimlinger. 

Japan 

J.  David  Dirstine  (Koyo  Seiko), 
Charles  Riggle  (NTN),  Matthew 
Rosenbaum  (NPBS),  Thomas  Schauer 
(NSK  Ltd.,  Nachi-Fujikoshi  Corp.),  Kris 
Campbell,  or  Richard  Rimlinger. 

Romania 

Thomas  Barlow  (Tehnoimportexport, 
S.A.)  or  Kris  Campbell. 

Singapore 

Lyn  Johnson  (NMB/Pelmec)  or 
Richard  Rimlinger. 

Sweden 

Mark  Ross  (SKF)  or  Richard 
Rimlinger. 

United  Kingdom 

Hermes  Pinilla  (FAG,  Barden,  NSK/ 
RHP)  or  Kris  Campbell. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  May  15,  1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  20909)  the  antidumping  duty  orders 


on  BBs,  CRBs,  and  SPBs  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom.  Specifically,  these 
orders  cover  BBs,  CRBs,  and  SPBs  from 
France,  Germany,  and  Japan;  BBs  and 
CRBs  from  Italy,  Sweden  and  the  U.K.; 
and  BBs  from  Romania,  Thailand  and 
Singapore.  On  June  20, 1996,  in 
accordance  with  19  C.F.R.  353.22(c),  we 
published  a  notice  of  initiation  of 
administrative  reviews  of  certain  of 
these  orders  for  the  period  May  1, 1995, 
through  April  30,  1996  (61  FR  31506). 
Subsequently,  on  July  30,  1996,  we 
published  an  amendment  to  our 
initiation  notice  which,  inter  alia, 
terminated  the  review  with  respect  to 
BBs  from  Thailand  and  conditionally 
initiated  reviews  for  all  other  exporters 
of  BBs  from  Romania  in  addition  to 
Tehnoimportexport  (61  FR  39629).  The 
Department  is  now  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act. 

Subsequent  to  the  initiation  of  these 
reviews,  we  received  timely 
withdrawals  of  review  requests  for 
Meter  S.p.A.  (Italy),  Asahi  Seiko  (Japan), 
Izumoto  Seiko  Co.,  Ltd.  (Japan),  Kohwa 
Technos  Corp.  (Japan),  and  Sanwa  Kizai 
Co.,  Ltd.  (Japan).  Because  there  were  no 
other  requests  for  review  of  these 
companies  from  any  other  interested 
parties,  we  are  terminating  the  reviews 
with  respect  to  these  companies  in 
accordance  with  19  C.F.R.  353.22(a)(5). 

Scope  of  RevieMTs 

The  products  covered  by  these 
reviews  are  AFBs  and  constitute  the 
following  classes  or  kinds  of 
merchandise: 

1 .  Ball  Bearings  and  Parts  Thereof: 

These  products  include  all 
antifriction  bearings  that  employ  balls 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  balls, 
ball  bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.10,  8482.99.35, 
8482.99.6590,  8482.99.70,  8483.20  40, 
8483.20.80,  8483.50.8040.  8483.50.90, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.60.80, 
8708.70.6060,  8708.70.8050,  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75, 
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8708.99.06,  8708.99.31,  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

2.  Cylindrical  Roller  Bearings  and  Parts 
Thereof 

These  products  include  all  AFBs  that 
employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  rollers,  all 
cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  and  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings;  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 


8431.20.00,  8431.39.0010,  8482.40.00, 
8482.50.00.  8482.80.00,  8482.91.00, 
8482.99.25,  8482.99.35,  8482.99.6530, 
8482.99.6560,  8482.99.6590,  8482.99.70, 
8483.20.40,  8483.20.80,  8483.50.8040, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.93.5000, 
8708.99.4000,  8708.99.4960,  8708.99.50, 
8708.99.8080,  8803.10.00,  8803.20.00, 
8803.30.00,  8803.90.30,  and  8803.90.90. 

3.  Spherical  Plain  Bearings  and  Parts 
Thereof 

These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.50.10, 
8483.30.80,  8483.90.30,  8485.90.00, 


8708.93.5000,  8708.99.50,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  of  the  scope  of  the 
orders  being  reviewed,  including  recent 
scope  determinations,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  2081  (January  15,  1997) 
(AFBs  VI).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  descriptions 
remain  disposidve. 

These  reviews  cover  the  following 
firms  and  classes  or  kinds  of 
merchandise: 


Name  of  firm 

Class  or  kind 

Franc* 

SKF  Compagnie  d' Applications  Mecaniques.  S.A.  (including  all  relevant  affiliates)  (SKF  France) _ 

SNFA ~ 

Sodete  Nouvelle  Roulements  fSNRi  « 

All 

BBS,  CRBs 

AN 

Gennany 

FAG  Kugelfischer  Georg  Cchaefer  KGaA  (FAG  Germany)  ... 

INA  Walzlager  Schaetfler  KG  (INA) 

fMTN  Kugellagerfabrik  (DeLrtschland)  GmbH  (NTN  Germany) 
SKF  GmbH  (including  all  relevant  affiliates)  (SKF  Germany) 
Torringlon  Nadellager  (Torrington/Kuensetjeck)  


All 
All 
AH 

An 

CRBs 


FAG  Itaia  S.p.A.  (including  all  relevant  affiliates)  (FAG  Italy)  

SKF-lndustrie  S.p.A.  (including  all  relevant  affiliates)  (SKF  Italy) 


BBS,  CRBs 


Koyo  Seiko  Co.,  Ltd _ „ 

Nachi-Fujlkoshi  Corp 

Nippon  Pillow  Bkx*  Sales  Company,  Ltd.  (NPBS) 

NSK  Ltd.  (fonT>erty  Nippon  Seiko  K.K.)  „ 

NTN  Corp.  (NTN  Japan) 


AH 
AH 

AU 
All 
All 


Romania 

Tehnoimportexport,  S.A.  (TIE) 

BBS 

Singapore 

NMB  Singapore  Ltd^Pelmec  Ind.  (Re.)  Ltd7(NMB  Singapore/Pelmec) _ - 

BBS 

Sweden 

SKF  Sverioe  (indudina  all  relevant  affiliates)  (SKF  Sweden)  „ : 

BBS 

•  United  Kingdom 

Barden  Comoration - 

BBS.  CRBs 

FAG  (U.K.)  Ltd „ « ~ 

NSK  Bearings  Europe,  LtdTRHP  Bearings  Ltd.  (NSK/RHP) 

BBS,  CRBs 
BBS.  CRBs 

Duty  Absorption 

On  May  31,  1996.  and  July  9,  1996, 
the  Torrington  Clo.  requested  that  the 
Department  determine  with  respect  to 


all  respondents,  except  Torrington 
Nadellager  and  SNFA,  whether 
antidumping  duties  had  been  absorbed 
during  the  FOR.  This  request  was  filed 


pursuant  to  section  751(a)(4)  of  the 
Tariff  Act. 
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Section  751(a)(4)  provides  for  the 
Department,  if  requested,  to  determine, 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Tariff  Act  by 
the  URAA.  The  Department's  interim 
regulations  do  not  address  this 
provision  of  the  Tariff  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Tariff  Act. 
I.e.,  orders  in  effect  as  of  January  1, 
1995,  section  351.213(j)(2)  of  the 
Department's  proposed  antidumping 
regulations  provides  that  the 
Department  will  make  a  duty-absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  61  FR  7308.  7366  (February 
27.  1996).  The  preamble  to  the  proposed 
antidumping  regulations  explains  that 
reviews  initiated  in  1996  will  be 
considered  initiated  in  the  second  year 
and  reviews  initiated  in  1998  will  be 
considered  initiated  in  the  fourth  year. 
61  FR  at  7317.  Although  these  proposed 
antidumping  regulations  are  not  yet 
binding  upon  the  Department,  they  do 
constitute  a  public  statement  of  how  the 
Department  expects  to  proceed  in 
construing  section  751(a)(4)  of  the  Tariff 
Act.  This  approach  ensures  that 
interested  parties  will  have  the 
opportunity  to  request  a  duty-absorption 
determination  prior  to  the  time  for 
sunset  review  of  the  order  under  section 
751(c)  on  entries  for  which  the  second 
and  fourth  years  following  an  order 
have  already  passed.  Because  these 
orders  on  AFBs  have  been  in  effect  since 
1989.  these  are  transition  orders  in 
accordance  with  section  751(c)(6)(C)  of 
the  Tariff  Act;  therefore,  based  on  the 
policy  stated  above,  the  Department  will 
consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 
1996  and  a  request  having  been  made, 
we  are  making  a  duty-absorption 
determination  as  part  of  these 
administrative  reviews. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  these  cases,  all  firms 
subject  to  the  duty-absorption  request 
filed  by  the  Torrington  Co.,  with  the 
exception  of  TIE,  sold  through  importers 
that  are  "affiliated"  within  the  meaning 
of  section  751(aj(4)  of  the  Tariff  Act. 
Furthermore,  we  have  preliminarily 
determined  that  there  are  dumping 


margins  for  the  following  firms  with 
respect  to  the  percentages  of  their  U.S. 
sales,  by  quantity,  indicated  below: 


Name  of  firm 


Class  of 
kind 


Percentage 
of  U.S.  affili- 
ate's sales 
with  dump- 
ing margins 


France 


SKF 


SNR 


Japan 


Koyo  .. 

Nachi  . 

NPBS 
NSK  ... 


NTN 

SPBs 


BBS 

CRBs 

BBS 

CRBs 

BBS 

BBS 

CRBs 

BBS 

CRBs 

47.01 


34.84 

100.00 

100.00 

36.23 

64.80 


Gennany 

FAG 

BBS 

54.58 

CRBs 

64.05 

SPBs 

18.70 

INA  

BBS 

81.91 

CRBs 

88.78 

fSITN 

BBS 

36.44 

SKF  

BBS 

7.03 

CRBs 

53.85 

SPBs 

21.26 

Italy 

FAG 

SKF  „ 

BBS 
BBS 

20.43 
7.99 

44.43 
53.22 
59.81 
32.44 

61.41 
31.30 
36.82 
21.24 
12.86 


Singapore 

NM  Singapore/ 
Pelmec  Ind. 

BBS 

17.74 

Svradan 

SKF  

BBS 

45.29 

United  Kingdom 

NSK/RHP  

Barden  

BBS 

CRBs 

BBS 

1.46 

18.77 

0.34 

In  the  case  of  SKF  France,  the  firm 
did  not  respond  to  our  questiormaire 
with  respect  to  CRBs  and  SPBs  and  the 
dumping  margins  for  all  sales  of  these 
classes  or  kinds  of  merchandise  were 
determined  on  the  Basis  of  adverse  facts 
available.  Lacking  other  information,  we 
find  duty  absorption  on  all  sales. 

With  respect  to  those  companies  (with 
affiliated  importers)  whose  margins 
were  not  determined  based  on  adverse 
facts  available,  we  rebuttably  presume 
that  the  duties  will  be  absorbed  for 


those  sales  which  were  dumped.  This 
presumption  can  be  rebutted  with 
evidence  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duty.  However, 
there  is  no  such  evidence  on  the  record. 
Under  these  circumstances,  we 
preliminarily  find  that  antidumping 
duties  have  been  absorbed  by  the  above- 
listed  firms  on  the  percentages  of  U.S. 
sales  indicated.  If  interested  parties 
wish  to  submit  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty,  they  must  do  so  no  later  than  15 
days  after  publication  of  these 
preliminary  results. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  information 
provided  by  certain  respondents,  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Use  of  Facts  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Tariff  Act,  that  the  use  of  facts  available 
as  the  basis  for  the  weighted-average 
dumping  margin  is  appropriate  for 
SNFA  with  respect  to  BBs  and  CRBs,  for 
Torrington  Nadellager  with  respect  to 
CRBs.  and  for  SKF  France  with  respect 
to  CRBs  and  SPBs  because  these  firms 
did  not  respond  to  our  antidumping 
questionnaire.  We  find  that  these  firms 
have  not  provided  "information  that  has 
been  requested  by  the  administering 
authority."  Furthermore,  we  determine 
that,  pursuant  to  section  776(b)  of  the 
Tariff  Act,  it  is  appropriate  to  make  an 
inference  adverse  to  the  interests  of 
these  companies  because  they  failed  to 
cooperate  to  the  best  of  their  ability  by 
not  responding  to  our  questionnaire. 

With  respect  to  SNFA,  an  importer  of 
subject  merchandise,  Agusta  Aerospace 
Corporation  (AAC)  submitted 
information  regarding  its  purchases  of 
subject  merchandise  produced  by 
SNFA.  We  have  not  used  this 
information  to  calculate  an  antidumping 
duty  rate  for  either  SNFA  or  AAC.  It  is 
our  practice  to  base  our  analysis  on 
information  provided  by  the 
respondent,  in  this  case  SNFA,  and  to 
calculate  a  single  rate  for  each 
respondent.  Further.  AAC  did  not 
provide  sufficient  data  to  allow  for  a 
determination  of  the  antidumping  duty 
rate  for  SNFA's  FOR  sales  of  subject 
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merchandise.  The  only  information  that 
AAC  provided  concerned  its  own 
imports  of  merchandise  produced  by 
SNFA  and  that  information  is  in  fact 
insufficient  to  allow  for  an  analysis  of 
the  duty  rate  applicable  to  these 
imports.  We  are  also  denying  a  request 
made  by  AAC  that,  because  it  imported 
and  sold  a  de  minimis  amount  of  subject 
merchandise  from  SNFA  during  the 
POR,  such  imports  should  be  exempted 
from  the  antidumping  duty  order.  The 
statute  and  our  regulations  do  not 
provide  for  exceptions  to  the  dumping 
law  based  on  a  small  qucmtity  of 
imports. 

For  the  weighted-average  dumping 
margins  of  these  firms,  we  have  used  the 
highest  rate  from  any  prior  segment  of 
the  respective  proceeding  as  adverse 
facts  available.  This  is  secondary 
information  within  the  meaning  of 
section  776(c)  of  the  Tariff  Act. 

Section  776(c)  of  the  Tariff  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  corroborate  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  H.R.  Doc.  316,  Vol. 
1,  103d  Cong.,  2d  sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (February  22, 
1996)  (Fresh  Cut  Flowers)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 


business  expense  resulting  in  an 
unusually  high  margin)). 

In  this  case,  for  SKF  France.  SNFA, 
and  Tonington  Nadellager,  we  have 
used  the  highest  rate  from  any  prior 
segment  of  the  respective  proceeding  as 
adverse  facts  available.  This  rate  is  the 
highest  available  rate  and  no  evidence 
exists  in  the  record  that  indicates  that 
the  selected  margin  is  not  appropriate  as 
adverse  &cts  available. 

In  certain  situations,  we  found  it 
necessary  to  use  partial  facts  available. 
Partial  facts  available  was  applied  in 
cases  where  we  were  unable  to  use  some 
portion  of  a  response  in  calcxilating  the 
dumping  margin.  This  occurred  with 
respect  to  tooling  revenues  reported  by 
NSK  and  related-party-input  costs 
provided  by  Nachi.  For  partial  facts 
available,  we  extrapolated  information 
from  the  company's  response  and  used 
that  information  in  our  calculations.  For 
further  information,  please  see  the 
analysis  memoranda  on  file  for  these 
firms. 

We  also  found  that  Barden  foiled  to 
report  information  concerning  the 
channel(s)  of  distribution  of  its  EP  sales 
despite  requests  for  such  information  in 
both  the  initial  and  supplemental 
questionnaires.  Since  we  did  not  have 
this  information,  we  were  unable  to 
determine  which  level  of  trade  in  the 
home  market  most  closely  corresponded 
to  the  level(s)  of  trade  of  Barden's  EP 
sales.  Because  Barden  repeatedly  failed 
to  report  the  requested  information,  we 
have  used  an  inference  that  is  adverse 
to  Barden  with  respect  to  the  missing 
information  pursuant  to  section  776(b) 
of  the  Tariff  Act.  As  partial  adverse  facts 
available,  we  matched  Barden's  EP  sales 
to  the  level  of  trade  in  the  home  market 
with  the  highest  average  prices. 

Export  Price  and  Constructed  Export 
Price — Market-Economy  Countries 

For  the  price  to  the  United  States,  we 
used  EP  or  CEP  as  defined  in  sections 
772(a)  and  772(b)  of  the  Tariff  Act,  as 
appropriate.  Due  to  the  extremely  large 
volume  of  transactions  that  occurred 
during  the  POR  and  the  resulting 
administrative  burden  involved  in 
calculating  individual  margins  for  all  of 
these  transactions,  we  sampled  CEP 
sales  in  accordance  with  section  777A 
of  the  Tariff  Act.  When  a  firm  made 
more  than  2,000  CEP  sales  transactions 
to  the  United  States  for  a  particular  class 
or  kind  of  merchandise,  we  reviewed 
CEP  sales  that  occurred  during  sample 
weeks.  We  selected  one  week  from  each 
two-month  period  in  the  review  period, 
for  a  total  of  six  weeks,  and  analyzed 
each  transaction  made  in  those  six 
weeks.  The  sample  weeks  were  June  4— 
10, 1995,  August  20-26,  1995,  October 


15-21,  1995,  December  17-23,  1995, 
February  11-17, 1996,  and  March  24- 
30, 1996.  We  reviewed  all  EP  sales 
transactions  duri^  the  POR. 

We  calculated  EP  and  CEP  based  on 
the  packed  f.o.b.,  c.i.f.,  or  delivered 
price  to  unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions,  as  appropriate,  for 
discounts  and  rebates.  We  also  made 
deductions  for  any  movement  expenses 
in  accordance  with  section  772(c)(2)(A) 
of  the  Tariff  Act. 

In  accordance  vnth  section  772(d)(1) 
of  the  Tariff  Act  and  the  SAA  (at  823- 
824),  we  calculated  the  CEP  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including 
commissions,  direct  selling  expenses, 
indirect  selling  expenses,  and  repacking 
expenses  in  the  United  States.  Where 
appropriate,  in  accordance  with  section 
772(d)(2)  of  the  Tariff  Act,  we  also 
deducted  the  cost  of  any  further 
manufactiire  or  assembly,  except  where 
the  special  rule  provided  in  section 
772(e)  of  the  Tariff  Act  was  applied  (see 
below).  Finally,  we  made  an  adjustment 
for  profit  allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Tariff  Act. 

Some  respondents  claimed  an 
offsetting  adjustment  to  U.S.  indirect 
selling  expenses  to  account  for  the  cost 
of  financing  cash  deposits  during  the 
POR.  In  past  reviews  of  these  orders  we 
have  accepted  such  an  adjustment, 
mainly  to  account  for  the  opportunity 
cost  associated  with  making  a  deposit 
(i.e.,  the  cost  of  having  money 
unavailable  for  a  period  of  time). 
However,  we  have  preliminarily 
determined  to  change  our  practice  of 
accepting  such  an  adjustment. 

We  are  not  convinced  that  there  are 
opportunity  costs  associated  with 
paying  deposits.  Moreover,  while  it  may 
be  true  that  importers  sometimes  incur 
an  expense  if  they  borrow  money  in 
order  to  pay  antidumping  duty  deposits, 
it  is  a  fundamental  principle  that  money 
is  fungible.  If  an  importer  acquires  a 
loan  to  cover  one  operating  cost,  that 
may  simply  mean  that  it  will  not  be 
necessary  to  borrow  money  to  cover  a 
different  operating  cost.  We  find  that  the 
calculation  of  the  dumping  margin 
should  not  vary  depending  on  whether 
a  party  has  funds  available  to  pay  cash 
deposits  or  requires  additional  funds  in 
the  form  of  loans. 

Therefore,  we  find  that  an  adjustment 
to  indirect  selling  expenses  where 
parties  have  claimed  financing  costs  is 
inappropriate  and  we  have  denied  such 
an  adjustment  for  these  preliminary 
results  of  reviews.  We  invite  interested 
parties  to  comment  on  this  issue. 
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With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  e.g.,  parts  of  bearings  that 
were  imported  and  further  processed 
into  finished  bearings  by  U.S.  affiliates 
of  foreign  exporters,  we  determined  that 
the  special  rule  for  merchandise  with 
value  added  after  importation  under 
section  772(e)  of  the  Tariff  Act  applied 
for  all  firms  that  added  value  in  the 
United  States  except  IN  A  and  NPBS. 

Section  772(e)  of  the  Tariff  Act 
provides  that,  where  the  subject 
merchandise  is  imported  by  an  affiliated 
person  and  the  value  added  in  the 
United  States  by  the  affiliated  person  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we  shall 
determine  the  CEP  for  such 
merchandise  using  the  price  of  identical 
or  other  subject  merchandise  if  there  is 
a  sufficient  quantity  of  sales  to  provide 
a  reasonable  basis  for  comparison  and 
we  determine  that  the  use  of  such  sales 
is  appropriate.  If  there  is  not  a  sufficient 
quantity  of  such  sales  or  if  we  determine 
that  using  the  price  of  identical  or  other 
subject  merchandise  is  not  appropriate, 
we  may  use  any  other  reasonable  basis 
to  determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difiierence  between  the  averages  of  the 
prices  charged  to  the  ffrst  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  person.  Based  on  this 
analysis,  we  estimated,  for  all  firms  that 
added  value  in  the  United  States  except 
INA  and  NPBS  that  the  value  added  was 
at  least  60  percent  of  the  price  charged 
to  the  first  unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  Also,  for  the  companies  in 
question,  we  determined  that  there  was 
a  sufficient  quantity  of  sales  remaining  * 
to  provide  a  reasonable  basis  for 
comparison  and  that  the  use  of  such 
sales  is  appropriate.  Accordingly,  for 
purposes  of  determining  dumping 
margins  for  these  sales,  we  have  used 
the  weighted-average  dumping  margins 
calculated  on  sales  of  identical  or  other 
subject  merchandise  sold  to  unaffiliated 
persons.  No  other  adjustments  to  EP  or 
CEP  were  claimed  or  allowed. 

Normal  Value — Market-Economy 
Countries 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales  and  absent  any  information 


that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  each 
respondent  sold  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States  pursuant  to  section  773(a)  of  the 
Tariff  Act  because  each  company's 
quantity  of  sales  in  its  home  market  was 
greater  than  five  percent  of  its  sales  to 
the  U.S.  market.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act,  we  based  NV  on  the 
prices  at  which  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
exporting  country. 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
POR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  NV  in  accordance  with  section 
777A  of  the  Tariff  Act.  When  a  firm  had 
more  than  2,000  home  market  sales 
transactions  for  a  particular  class  or 
kind  of  merchandise,  we  used  sales  in 
sample  months  that  corresponded  to  the 
sample  weeks  we  selected  for  U.S.  sales 
sampling  plus  one  contemporaneous 
month  prior  to  the  POR  and  one 
following  the  POR.  The  sample  months 
were  April,  June,  August,  October,  and 
December  of  1995,  and  February,  March, 
and  May  of  1996. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unrelated  customers. 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  with 
respect  to  SNR.  FAG  Germany,  FAG 
Italy,  INA,  SKF  France,  SKF  Germany. 
SKF  Italy.  SKF  Sweden,  Koyo,  Nachi, 
NPBS,  NSK,  NTN  Japan.  NMB 
Singapore/Pelmec  Ind.,  FAG  U.K., 
Barden  U.K.  and  NSK/RHP  and  the 
classes  or  kinds  of  merchandise  under 
review,  we  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
COP  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Tariff  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Tariff  Act.  we  initiated  COP 
investigations  of  sales  by  SNR,  FAG 
Germany,  FAG  Italy.  INA,  SKF  France. 
SKF  Germany.  SKF  Italy,  SKF  Sweden. 
Koyo,  Nachi,  NPBS,  NSK.  NTN  Japan. 
NMB  Singapore/Pelmec.  FAG  U.K..  and 
NSK/RHP  in  the  home  market.  In 
addition,  based  on  allegations  submitted 
by  the  Torrington  Co.  subsequent  to  our 


initiation  of  these  reviews,  we 
determined  that  there  was  a  reasonable 
basis  to  believe  or  suspect  that  NTN 
Germany  may  have  made  sales  in  the 
home  market  at  prices  below  the  COP 
and  we  initiated  a  COP  investigation  of 
NTN  Germany  as  well. 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act.  we  calculated  the  COP 
based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product  plus 
selling,  general  and  administrative 
(SG&A)  expenses  and  all  costs  and 
expenses  incidental  to  placing  the 
foreign  like  product  in  condition  packed 
ready  for  shipment.  In  our  COP  analysis, 
we  used  the  home  market  sales  and  COP 
information  provided  by  each 
respondent  in  its  questionnaire 
responses.  We  did  not  conduct  a  COP 
analysis  for  respondents  which  reported 
no  sales  or  shipments  nor  did  we 
conduct  a  COP  analysis  for  respondents 
for  which  we  relied  on  total  facts 
available  to  determine  weighted-average 
dumping  margins  for  a  class  or  kind  of 
merchandise. 

After  calculating  the  COP.  we  tested 
whether  home  market  sales  of  AFBs 
were  made  at  prices  below  the  COP 
within  an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges, 
discounts,  and  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act.  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 
the  CCW,  we  disregarded  the  below-cost 
sales  because  they  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Tariff  Act. 
Based  on  comparisons  of  prices  to 
weighted-average  COPs  for  the  POR,  we 
also  determined  that  these  sales  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Tariff  Act.  Based  on 
this  test,  we  disregarded  below-cost 
sales  with  respect  to  all  of  the  above 
companies  and  classes  or  kinds  of 
merchandise. 

We  compared  U.S.  sales  with  sales  of 
the  foreign  like  product  in  the  home 
market.  We  considered  all  non-identical 
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products  within  a  bearing  family  to  be 
equally  similar.  As  defined  in  the 
questionnaire,  a  bearing  family  consists 
of  all  bearings  within  a  class  or  kind  of 
merchandise  that  are  the  same  in  the 
following  physical  characteristics:  load 
direction,  bearing  design,  number  of 
rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  affiliated  or  unaffiliated 
piut:hasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the 
Tariff  Act.  We  also  made  adjustments 
for  differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773{a)(6)(C)(ii)  of  the  Tariff  Act  and  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
C.F.R.  353.56.  For  comparison  to  EP,  we 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
For  comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  EP  and  CEP 
calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  based  NV  on  sales 
at  the  same  level  of  trade  as  the  EP  or 
CEP.  If  NV  was  calculated  at  a  different 
level  of  trade,  we  made  an  adjustment, 
if  appropriate  and  if  possible,  in 
accordance  with  section  773(a)(7)  of  the 
Tariff  Act.  (See  Level  of  Trade  below.) 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  used  CV  as  the 
basis  for  NV  when  there  were  no  usable 
sales  of  the  foreign  like  product  in  the 
comparison  market.  We  calcidated  CV 
in  accordance  with  section  773(e)  of  the 
Tariff  Act.  We  included  the  cost  of 
materials  and  fabrication,  SG&A 
expenses,  and  profit.  In  accordance  with 
section  773(e)(2)(A)  of  the  Tariff  Act,  we 
based  SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses.  To  the  extent  possible,  we 
calculated  CV  by  level  of  trade,  using 
the  selling  expenses  and  profit 
determined  for  each  level  of  trade  in  the 
comparison  market. 


Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Tariff  Act  and  19 
C.F.R.  353.56  for  COS  differences  and 
level-of-trade  differences.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses.  For  comparisons 
to  CEP,  we  made  COS  adjustments  by 
deducting  home  market  direct  sel)'"g 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  EP  and  CEP 
comparisons. 

Where  possible,  we  calcidated  CV  at 
the  same  level  of  trade  as  the  EP  or  CEP. 
If  CV  was  calculated  at  a  different  level 
of  trade,  we  made  an  adjustment,  if 
appropriate  and  if  possible,  in 
accordance  with  sections  773(a)(7)  and 
773(a)(8)  of  the  Tariff  Act  (See  Level  of 
Trade  below.) 

Level  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  market  (or,  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the  home 
market.  When  NV  is  based  on  CV,  the 
level  of  trade  is  that  of  the  sales  from 
which  we  derive  selling,  SG&A  and 
profit. 

For  both  EP  and  CEP,  the  relevant 
transaction  for  the  level-of-trade 
analysis  is  the  sale  (or  constructed  sale) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 
Tariff  Act  and  the  profit  associated  with 
these  expenses.  These  expenses 
represent  activities  undertaken  by  the 
affiliated  importer.  As  such,  they  occur 
after  the  transaction  between  the 
exporter  and  the  importer  for  which  we 
construct  CEP.  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 


importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  exfKJrt 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  siune,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade.  A 
different  level  of  trade  is  characterized 
by  purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
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111  uit:  overage  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  If  there  is  no 
pattern  of  consistent  price  differences, 
the  difference  in  levels  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

The  statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  from  that  of  the 
CEP  if  the  NV  level  is  more  remote  from 
the  factory  than  the  CEP  and  if  we  are 
unable  to  determine  whether  the 
difference  in  levels  of  trade  between 
CEP  and  NV  affects  the  comparability  of 
their  prices.  This  latter  situation  can 
occur  where  there  is  no  home  market 
level  of  trade  equivalent  to  the  U.S. 
sales  level  or  where  there  is  an 
equivalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lower 
of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calculate  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP.  The  CEP  offset  is 
made  only  when  the  level  of  trade  of  the 
home  market  .sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

For  a  company-specific  description  of 
our  level-of-trade  analysis  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill,  Level  of  Trade, 
March  24,  1997,  in  Import 
Administration's  Central  Records  Unit 
(Room  B-099  of  the  main  Commerce 
building  (hereafter,  B-099)). 

Methodology  for  Romania 

Separate  Rates 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  subject 
merchandise  subject  to  review  in  a  non- 
market-economy  (NME)  country  a  single 
rate  unless  an  exporter  can  demonstrate 
that  it  is  sufficiently  independent  to  be 
entitled  to  a  separate  rate.  For  purposes 
of  this  "separate  rates"  inquiry,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6,  1991)  (Sparklers),  as  amplified 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 


the  People's  Republic  of  China,  59  FR 
22585  (May  2,  1994)  (Silicon  Carbide). 
Under  this  test,  exporters  in  NME 
countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  [de 
jure)  and  in  fact  [de  facto),  with  respect 
to  exports. 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 

De  facto  absence  of  government 
control  with  respect  to  exports  is  based 
on  four  criteria:  (1)  Whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  See  Silicon  Carbide  at  22587. 

We  have  determined  that  the  evidence 
of  record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports  by  TIE 
according  to  the  criteria  identified  in 
Sparklers  and  Silicon  Carbide.  For  a 
discussion  of  the  Department's 
preliminary  determination  that  TIE  is 
entided  to  a  separate  rate,  see 
Memorandum  fi-om  Thomas  O.  Barlow 
to  Laurie  Parkhill,  dated  March  24, 
1997,  "Assigimient  of  Separate  Rate  for 
Tehnoimportexport:  1995-96 
Administrative  Review  of  the 
Antidumping  Duty  Order  on 
Antifriction  Bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Romania"  (Separate  Rate 
Memo),  which  is  a  public  document  on 
file  in  B-099.  Since  TIE  is  preliminarily 
entiUed  to  a  separate  rate  and  is  the  only 
Romanian  firm  for  which  an 
administrative  review  has  been 
requested,  it  is  not  necessary  for  us  to 
review  any  other  Romanian  exporters  of 
subject  merchandise. 

Export  Price — Romania 

For  sales  made  by  TIE  we  based  our 
margin  calculation  on  EP  as  defined  in 
section  772(a)  of  the  Tariff  Act  because 
the  subject  merchandise  was  first  sold 
before  the  date  of  importation  by  the 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  (TIE)  to 


unaffiliated  purchasers  in  the  United 
States. 

We  calculated  EP  based  on  the  packed 
price  to  unaffiliated  purchasers  in  the 
Uruted  States.  We  made  deductions 
from  the  price  used  to  establish  EP, 
where  appropriate,  for  foreign  inland 
freight,  bank  charges  and  international 
freight  (air  and  ocean).  To  value  foreign 
inland  freight  we  used  the  freight  rates 
from  the  public  version  of  the  May  10, 
1996  and  July  15, 1996  submissions  of 
P.T.  Multi  Raya  Indah  Abadi, 
respondent  in  the  antidumping  case 
concerning  melamine  institutional 
dinnerware  bora  Indonesia  which  is  on 
file  in  B-099.  We  used  the  actual 
reported  expenses  for  international 
freight  and  bank  charges  because  the 
expenses  were  incurred  in  market- 
economy  currencies.  No  other 
adjustments  were  claimed  or  allowed. 

Nonnal  Value — Romania 

For  merchandise  exported  from  a 
NME  country,  section  773(c)(1)  of  the 
Tariff  Act  provides  that  the  Department 
shall  determine  NV  using  a  factors-of- 
production  methodology  if  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market  or 
third-country  prices  under  section 
773(a)  of  the  Tariff  Act.  In  every 
investigation  or  review  conducted  by 
the  Department  involving  Romania,  we 
have  treated  Romania  as  a  NME  country. 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment  in  this 
review  and,  therefore,  we  have 
maintained  our  treatment  of  Romania  as 
a  NME  for  these  preliminary  results. 

Accordingly,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Tariff  Act  and  section  353.52  of  the 
Department's  regulations.  In  accordance 
with  section  773(c)(3)  of  the  Tariff  Act, 
the  factors  of  production  used  in 
producing  AFBs  include,  but  are  not 
limited  to,  hours  of  labor  required, 
quantities  of  raw  materials  employed, 
amounts  of  energy  and  other  utilities 
consumed,  and  representative  capital 
cost,  including  depreciation. 

In  accordance  with  section  773(c)(4) 
of  the  Tariff  Act,  the  Department  valued 
the  factors  of  production,  to  the  extent 
possible,  using  the  prices  or  costs  of 
factors  of  production  in  market- 
economy  countries  which  are  at  a  level 
of  economic  development  comparable  to 
that  of  Romania  and  which  are 
significant  producers  of  comparable 
merchandise.  We  determined  that 
Indonesia  is  at  a  level  of  economic 
development  comparable  to  that  of 
Romania.  We  also  found  that  Indonesia 
is  a  producer  of  bearings.  Therefore,  we 
have  selected  Indonesia  as  the  primary 
surrogate  country.  For  a  further 
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discussion  of  the  Department's  selection 
of  surrogate  countries,  see 
Memorandum  from  Thomas  O.  Barlow 
to  Laurie  Parkhill,  dated  March  24, 
1997,  "Surrogate-Country  Selection: 
1995-96  Administrative  Review  of  the 
Antidumping  Duty  Order  on 
Antifriction  Bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Romania"  (Surrogate 
Memo),  which  is  a  public  document  on 
file  in  B-099. 

For  purposes  of  calculating  NV,  we 
valued  the  Romanian  factors  of 
production  as  follows: 

•  Where  direct  materials  used  to 
produce  AFBs  were  imported  into 
Romania  from  market-economy 
countries,  we  used  the  import  price  to 
value  the  material  input.  To  value  all 
other  direct  materials  used  in  the 
production  of  AFBs,  i.e.,  those  which 
were  sourced  from  within  Romania,  we 
used  the  import  value  per  metric  ton  of 
these  materials  into  Indonesia  as 
published  in  the  Indonesian  Foreign 
Trade  Statistical  Bulletin — Imports 
which  include  data  on  months  during 
the  POR.  We  made  adjustments  to 
include  freight  costs  incurred  between 
the  domestic  suppliers  and  the  AFB 
factories,  using  freight  rates  obtained 
from  the  public  version  of  the  April  27, 


1995  calculation  memorandum  for  the 
antidumping  case  Disposable  Lighters 
from  the  People's  Republic  of  China  (A- 
570-834)  (Lighters  from  the  PRC), 
which  is  on  file  in  B-099.  We  also  made 
a  deduction  to  the  steel  input  factors  to 
account  for  the  scrap  steel  which  was 
sold  by  the  producers  of  the  relevant 
bearings. 

•  For  direct  labor,  we  used  the 
Indonesian  average  daily  wage  and 
hours  worked  per  week  for  the  iron  and 
steel  basic  industries  reported  in  the 
1994  Special  Supplement  to  the  Bulletin 
of  Labour  Statistics,  published  by  the 
International  Labour  Office. 

•  For  factory  overhead,  SG&A 
expenses,  and  profit,  we  could  not  find 
values  for  the  bearings  industry  in 
Indonesia.  Therefore,  we  used 
information  which  the  U.S.  Embassy  in 
Jakarta,  Indonesia,  provided  in  the 
antidumping  duty  investigation  of 
certain  carbon-steel  butt-weld  pipe 
fittings  from  the  People's  Republic  of 
China  because  the  pipe-fittings  industry 
is  a  similar  metal  manufacturing 
industry  (see  A-570-814,  cable  from 
American  Embassy — Jakarta,  Indonesia, 
September  9,  1991), 

•  To  value  packing  materials,  where 
materials  used  to  package  AFBs  were 
imported  into  Romania  from  market- 
economy  countries,  we  used  the  import 


price.  To  value  ail  other  packing 
materials,  i.e.,  those  sourced  from 
within  Romania,  we  used  the  import 
value  per  metric  ton  of  these  materials 
(adjusted  with  the  wholesale-price- 
index  inflator  to  place  these  values  on 
an  equivalent  basis)  as  published  in  the 
Indonesian  Foreign  Trade  Statistical 
Bulletin — Imports.  We  adjusted  these 
values  to  include  freight  costs  incurred 
between  the  domestic  suppliers  and  the 
AFB  factories.  To  value  freight  costs,  we 
used  freight  rates  obtained  from  the 
public  version  of  the  calculation 
memorandum  in  Lighters  from  the  PRC^ 
cited  above. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A(a)  of  the 
Tariff  Act.  We  used  the  rates  certified  by 
the  Federal  Reserve  Bank  or,  where  not 
available,  we  used  average  monthly 
exchange  rates  published  by  the 
International  Monetary  Fund  in 
International  Financial  Statistics. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  May  1,  1995,  through 
April  30,  1996  to  be  as  follows: 


Company 


BBS 


CRBs 


SPSS 


Frano* 


SKF  ... 
SNFA 
SNR  .. 


Gannany 


SKF 

Torringlon  Nadetlager 


Italy 


FAG 
SKF. 


1.64 
4.66 


Koyo  Seiko 

Nactii 

NPBS 


r 


NSKLU. 
NTN  


14.66 

14.02 

19.58 

9.49 

5.82 


12.17 
3.51 

2 

6.26 
3.84 


3 

2 
2 
2 

8.31 


Romania 


TIE 


0.01 


Singapore 


NMB  Singapore/Pelmec  Ind. 


1.40 
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Company 


BBS 


CRBs 


SPBs 


Sweden 


SKF 


13.13 


United  Kingckm 


NSK/RHP  .. 
FAG  (U.K.) 
Barden  


'  Kto  shipments  or  sales  subject  to  ttiis  review.  The  firm  has  an  individual  rate  from  the  last  relevant  segment  of  the  proceedinq  in  which  the 
firm  had  shipments/sales.  •  »  ■-  a 

2  tsto  shipments  or  sales  sutjject  to  this  review.  The  firm  has  no  individual  rate  from  any  segment  of  this  proceeding 

3  Uo  review  requested. 


Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 


within  10  days  of  the  date  of  publication 
of  this  notice.  A  general  issues  hearing, 
if  requested,  and  any  hearings  regarding 
issues  related  solely  to  specific 


countries,  if  requested,  will  be  held  in 
accordance  with  the  following  schedule 
and  at  the  indicated  locations  in  the 
main  Commerce  Department  building: 


General  Issues  . 

Sweden 

Romania  

Italy  

United  Kingdom 

Singapore  

Germany  

France 

Japan  


Date 


July  8,  1997  .. 
July  9.  1997  .. 
July  9,  1997  .. 
July  10.  1997 
July  11.  1997 
July  11,  1997 
July  14.  1997 
July  14,  1997 
July  15,  1997 


Time 


10:00  a.m. 
9:00  a.m  .. 
2:00  p.m  .. 
9:00  a.m  .. 
9:00  a.m  .. 
2:00  p.m  .. 
9:00  a.m  .. 
2:00  p.m  .. 
10:00  a.m 


Room 
No. 


4830 
4830 
4830 
4830 
4830 
4830 
4830 
4830 
1412 


Issues  raised  in  hearings  will  be  limited  to  those  raised  in  the  respective  briefs  and  rebuttal  briefs.  Briefs  from 
interested  parties  and  rebuttal  briefs,  limited  to  the  issues  raised  in  the  respecUve  case  briefs,  may  be  submitted  not 
later  than  the  dates  shown  below  for  general  issues  and  the  respective  counts-specific  cases.  Parties  who  submit  briefs 
or  rebuttal  briefs  in  these  proceedings  are  requested  to  submit  with  each  argument  (1)  a  statement  of  the  issue  and 
(2)  a  brief  summary  of  the  argument. 


Case 


General  Issues 

Sweden  

Romania  

Italy 


United  Kingdom 

Singapore  

Germany 

France  

Japan  


Briefs 


June  24,  1997 
June  25,  1997 
June  25,  1997 
June  26, 
June  27, 
June  27. 
June  30, 
June  30,  1997 
July  1,  1997  .. 


1997 
1997 
1997 
1997 


Rebuttals  due 


July  1.  1997. 
July  2.  1997. 
July  2,  1997. 
July  3.  1997. 
July  7,  1997. 
July  7.  1997. 
July  7.  1997. 
July  7,  1997. 
Julys,  1997. 


The  Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearings.  The  Department  will  issue 
final  results  of  these  reviews  within  120 
days  of  publication  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  the 
inability  to  link  sales  with  specific 
entries  prevents  calculation  of  duties  on 
an  entry-by-entry  basis,  we  have 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  for  each  class  or 
kind  of  merchandise  based  on  the  ratio 


of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  POR  to  the  total 
customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP  or  CEP,  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 


In  some  cases,  such  as  EP  situations, 
the  respondent  does  not  know  the 
entered  value  of  the  merchandise.  For 
these  situations,  we  have  either 
calculated  an  approximate  entered  value 
or  an  average  unit-dollar  amount  of 
antidumping  duty  based  on  all  sales 
examined  during  the  POR.  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
31694  (July  11, 1991).)  The  Department 
will  issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service  upon  completion  of  these 
reviews. 
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Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  established  in  the  final  results  of 
these  reviews  (except  that  no  deposit 
will  be  required  for  firms  with  zero  or 
de  minimis  margins,  i.e.,  margins  less 
than  0.5  percent);  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  of  the  1991-92  administrative 
reviews  of  these  orders  (see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  58  FR  39729 
(July  26, 1993),  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66472 
(December  17,  1996)).  As  noted  in  those 
previous  final  results,  these  rates  are  the 
"all  others"  rates  from  the  relevant 
LTFV  investigations.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(aKl))  and  19  CFR  353.22(c)(5). 


Dated:  June  2, 1997. 
Robert  S.  LaRiusa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-15118  Filed  6-9-97;  8:45  am) 

BIUJNO  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  052397A] 

Use  c  A;  oustic  Pingers  to  Deter 

Marine  ^Aar^Tials  in  Commercial 
Fis'-^ing  Operations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  NMFS  has  prepared  a  draft 
programmatic  environmental 
assessment  (EA)  detailing  the 
circumstances  under  which  acoustic 
pingers  may  be  used  as  a  management 
measure  to  reduce  marine  mammal 
interactions  with  commercial  fisheries. 
In  addition,  the  EA  provides  gmdance 
on  what  constitutes  adequate  scientific 
validation  of  the  efficacy  of  pingers  for 
individual  fisheries.  Because  the  EA 
may  be  used  in  the  preparation  of  Take 
Reduction  Plans  under  §  118  of  the 
Marine  Mammal  Protection,  NMFS  is 
requesting  comments  on  the  draft  EA 
before  it  is  finalized. 
DATES:  Written  comments  must  be 
received  on  or  before  July  10,  1997. 
ADDRESSES:  Copies  of  the  draft  EA  may 
be  obtained  from  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910,  or  by  calling  (301) 
713-2322. 

Written  comments  should  be 
submitted  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMADON  CONTACT: 
Dean  Wilkinson,  Office  of  Protected 
Resources,  at  (301)  713-2322. 
SUPPLEMENTARY  INFORMAIKW:  The  draft 
EA  deals  only  with  incorporation  of 
acoustic  pinger  technology  into 
management  regimes  in  order  to  reduce 
marine  mammd  bycatch.  It  does  not 
address  use  of  explosives  or  high 
amplitude  sound  generators  that  are 
often  used  to  deter  pinnipeds.  It  also 
does  not  address  the  independent  use  of 
acoustic  pingers  by  fishers  outside  the 
context  of  a  prescribed  management 
program. 


Although  generally  applicable  to  any 
fishery  in  which  the  use  of  pingers  may 
be  proposed,  the  EA  focuses  on  those 
fisheries  in  which  use  of  pingers  has 
been  or  is  likely  to  be  proposed:  The 
New  England  multispecies  sink  gillnet 
fishery;  the  Atlantic  swordfish 
component  of  the  Atlantic  Ocean, 
Caribbean,  Gulf  of  Mexico  large  pelagics 
drift  gillnet  fishery;  the  U.S.  mid- 
Atlantic  coastal  gillnet  fishery;  and  the 
California/Oregon  thresher  shark/ 
swordfish  drift  gillnet  fishery. 

The  EA  addresses  two  alternatives — a 
no-action  alternative  and  the  use  of 
acoustic  pingers  as  a  management 
measure.  The  no-  action  alternative 
would  entail  no  incorporation  of  pinger 
technology  into  management  regimes. 
The  preferred  alternative — use  of 
pingers  as  a  management  measure  when 
appropriate — is  divided  into  two 
sections— conditions  under  which 
pingers  may  be  incorporated  into  a 
management  regime,  and  guidelines  for 
what  will  be  considered  a  scientifically 
valid  experiment  to  determine  the 
efficacy  of  pingers  in  specific  fisheries. 

The  conditions  for  incorporation  of 
pingers  as  a  management  measure  are: 

1 .  Use  of  pingers  will  not  substitute 
for  other  management  measures  until 
there  is  a  statistically  significant 
validation  of  the  efficacy  of  pingers  in 
the  specific  fishery  and  for  the  species 
of  marine  mammal  taken. 

2.  There  should  be  observer  coverage 
of  those  fisheries  in  which  pingers  are 
used  in  order  to  determine  whether 
pingers  remain  effective  under 
conditions  other  than  the  original 
research  setting  and  whether  they 
continue  to  work  over  a  period  of  time. 

3.  U  pingers  are  found  to  be 
significantly  less  effective  than  original 
evidence  indicated,  other  management 
measures  will  be  used  to  reduce  marine 
manunal-fishery  interactions. 

4.  U  significant  questions  as  to  the 
environmental  impact  of  pingers  arise 
that  are  not  addressed  by  the  EA,  a 
subsequent  EA  will  be  prepared. 

The  guidelines  for  conducting 
experiments  are: 

1.  Experiments  should  be  structvtred 
with  controls. 

2.  Data  should  be  collected  and 
reported  by  independent  observers. 

3.  A  double-blind  protocol  is 
preferred,  but  when  not  feasible,  a 
single-blind  experiment  may  be 
conducted. 

4.  In  order  to  generate  meaningful 
results,  a  power  analysis  should  be  done 
in  advance  to  determine  the  sample  size 
and  observer  coverage.  To  limit  the 
chance  of  Type  2  error,  p>ower  should  be 
at  least  0.7. 
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David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  97-15075  Filed  6-9-97;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

n.D.  052797B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  1051  (P45Z),  issuance  of 
modification  1  to  scientific  research 
permit  875  (P774#l),  issuance  of 
modification  1  to  scientific  research 
permit  1030  (P625},  and  notice  of 
receipt  of  application  for  a  scientific 
research  permit  (P647). 

SUMMARY:  Notice  is  hereby  given  that  on 
May  29,  1997,  NMFS  issued  scientific 
research  permit  1051  to  Jorgen 
Skjeveland,  U.S.  Fish  and  Wildlife 
Service  (P45Z);  on  June  4,  1997.  NMFS 
issued  modification  1  to  permit  875 
issued  to  the  Director,  Northeast 
Fisheries  Science  Center;  and  on  May 
29,  1997,  NMFS  issued  modification  1 
to  permit  1030  issued  to  Sarah  Mitchell, 
Gray's  Reef  National  Marine  Sanctuary 
for  the  purpose  of  scientific  research 
subject  to  certain  conditions  set  forth 
therein.  Notice  is  also  given  that  Joseph 
E.  Hightower,  of  North  Carolina 
Cooperative  Fish  and  Wildlife  Research 
Unit  has  applied  in  due  form  for  a 
scientific  research  permit  to  take  listed 
shortnose  sturgeon  (P647). 
ADDRESSES:  The  application,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East- West  Hwy..  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401):  and 

Director,  Northeast  Region,  NMFS, 
NOAA,  One  Blackbam  Drive. 
Gloucester.  MA  01930-2298  (508-281- 
9250). 

or 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141). 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  on  April  16, 1997  (62  FR 
18588)  that  an  application  had  been 
filed  by  Jorgen  Skjeveland,  U.S.  Fish 


and  Wildlife  Service  (P45Z),  to  take 
listed  shortnose  sturgeon  as  authorized 
by  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  narts  217-222). 

The  applicant  requested  a  five  year 
permit  to  take  up  to  25  listed  shortnose 
sturgeon  annually  from  the  Upper 
Chesapeake  Bay  to  determine  the 
population  status  and  preferred  habitat 
of  the  species  in  the  Bay.  The  sturgeon 
will  be  measured,  tagged,  tissue 
sampled,  and  released.  The  data 
collected  under  this  permit  will  be  used 
to  identify  dredged  material  disposal 
sites  that  will  have  minimal 
environmental  impact  on  sturgeon 
species.  Notice  is  hereby  given  that  on 
May  29,  1997,  NMFS  issued  scientific 
research  permit  1051. 

Notice  was  published  on  April  9, 
1997  (62  FR  17178)  that  an  application 
had  been  filed  by  the  Northeast 
Fisheries  Science  Center,  Nadonal 
Marine  Fisheries  Service  (P774#l),  to 
take  listed  sea  turtles  as  authorized  by 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

The  applicant  requested  a 
modification  to  permit  875  to  include  an 
increase  in  the  authorized  take  of 
leatherback  sea  turtles  from  20  to  85, 
and  the  authorization  to  take  blood 
samples  from  sea  turtles  captured 
incidental  to  the  swordfish  drift  gillnet 
fishery.  Notice  is  hereby  given  that  on 
June  4,  1997,  NMFS  issued  modification 
1  to  permit  875. 

On  May  29. 1997,  NMFS  issued 
modification  1  to  permit  1030  issued  to 
Sarah  Mitchell,  Gray's  Reef  National 
Marine  Sanctuary.  Currently,  Ms. 
Mitchell  is  authorized  to  take 
loggerhead  turtles  in  the  waters  of  the 
Gray's  Reef  National  Marine  Sanctuary 
to  investigate  population  trends, 
migrations,  habitat,  and  diving  behavior. 
Modification  1  authorizes  the  collection 
of  blood  samples  from  loggerhead 
turtles  taken  pursuant  to  the  permitted 
research. 

Joseph  E.  Hightower,  of  North 
Carolina  Cooperative  Fish  and  Wildlife 
Research  Unit  (P647),  requests  a 
scientific  research  permit  under  the 
authority  of  the  Endangered  Species  Act 
of  1973 (ESA)  (16  U.S.C. 1531-1543) 
and  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227). 

The  applicant  has  requested  a  two 
year  permit  to  conduct  scientific 
research  on  listed  shortnose  sturgeon 
within  the  Albemarle  Sound  estuarine 
system.  A  maximum  of  25  shortnose 
sturgeon  will  be  collected  from  the 


Albemarle  Sound  to  determine  the 
status  of  shortnose  sturgeon  in  the 
estuary  and  to  examine  habitat  selection 
and  overlap  for  shortnose  sturgeon  and 
juvenile  Atlantic  sturgeon.  The  sturgeon 
will  be  examined,  measured, 
photographed,  and  tagged.  Sonic 
transmitters  will  be  externally  attached 
to  the  sturgeon  to  monitor  their 
movement  within  the  Sound.  The 
sturgeon  will  be  released  immediately 
following  the  above  procedures. 

Issuance  of  these  permits/ 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such 
permits/modifications:  (1)  were  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  listed  species 
that  are  the  subject  of  the  permits/ 
modifications,  and  (3)  are  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA. 

Dated:  June  4,  1997. 
Nancy  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  97-15076  Filed  6-9-97;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Export  Visa  Stamp  for  Certain 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

June  4,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  providing  for 

the  use  of  a  new  export  visa  stamp. 

EFFECTIVE  DATE:  June  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

Mennnitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1B54);  Uruguay  Round  Agreements 
Act. 

Begiiming  on  March  1,  1997,  the 
"Ministry  of  Industry"  and  the 
"Ministry  of  Trade"  merged  to  form  the 
"Ministry  of  Industry  and  Trade."  On 
March  1,  1997.  the  Government  of 
Indonesia  started  issuing  visas  with  the 
new  stamped  marking  "Ministry  of 
Industry  and  Trade." 
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Effective  on  June  15,  1997,  textile 
products  exported  from  Indonesia  on 
and  after  Meirch  1,  1997,  shall  be 
accompanied  by  a  visa  with  the  new 
stamped  marking  "MiniStry  of  Industry 
and  Trade,"  instead  of  the  ones  from  the 
former  "Ministry  of  Industry"  and 
"Ministry  of  Trade."  There  will  be  a 
grace  period  from  June  15, 1997  through 
July  14, 1997,  during  which  the  old  or 
the  new  visas  will  be  acceptable.  The 
new  visa  stamp  must  accompany  goods 
exported  on  and  after  July  15, 1997.  If 
the  merchandise  is  not  accompanied  by 
the  appropriate  visa,  goods  will  be 
denied  entry  and  a  new  visa  must  be 
obtained. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC,  room 
3100. 

See  52  FR  20134,  published  on  May 
29,  1987. 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  4,  1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  19, 1987,  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  directed  you  to  prohibit  entry  of 
certain  textiles  and  textile  products, 
produced  or  manufectured  in  Indonesia  for 
which  the  Government  of  Indonesia  has  not 
issued  an  appropriate  visa. 

Beginning  on  March  1,  1997,  the  "Ministry 
of  Industry"  and  the  "Ministry  of  Trade" 
merged  to  form  the  "Ministry  of  Industry  and 
Trade."  On  March  \,  1997,  the  Government 
of  Indonesia  started  issuing  visas  with  the 
new  stamped  marking  "Ministry  of  Industry 
and  Trade." 

Effective  on  June  15,  1997,  textile 
products  exported  from  Indonesia  on 
and  after  March  1, 1997,  shall  be 
accompanied  by  a  visa  with  the  new 
stamped  marking  "Ministry  of  Industry 
and  TVade,"  instead  of  the  ones  from  the 
former  "Ministry  of  Industry"  and 
"Ministry  of  Trade."  There  will  be  a 
grace  period  from  June  15,  1997  through 
July  14,  1997,  during  which  the  old  or 
the  new  visas  will  be  acceptable.  The 
new  visa  stamp  must  accompany  goods 
exported  on  and  after  July  15,  1997. 

A  facsimile  of  the  new  visa  stamp  is 
enclosed  with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affidrs 
exception  to  the  rulemaldng  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

0.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  97-15072  Filed  6-9-97;  8:45  am] 
BHJJNG  CODE  3610-OR-F 


cc-^^ch^-'on  ^c-  national  and 

New  Foster  Grj-  ac-H'-ent  Projects 

AGENCY:  Corporation  for  National  and 

Community  Service 

ACDON:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  ("Corporation") 
announces  the  availability  of  up  to 
$4,450,000  for  grants  to  support 
approximately  20-25  new  Foster 
Grandparent  Program  ("FGP")  projects 
in  geographic  areas  that  are  not 
currently  being  served  by  FGP  projects 
funded  by  the  Corporation. 
DATES:  All  applications  must  be 
postmarked  by  5:00  p.m.,  July  23,  1997. 
ADDRESSES:  Interested  organizations 
may  request  application  materials  by 
contacting  the  appropriate  Corporation 
State  OfBce  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  John  Keller 
at  (206)  220-7737.  This  notice  may  be 
requested  in  an  alternative  format  for 
the  visually  impaired. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  Federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
environmental,  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  supporting  service  programs, 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  FGP  is  a  service  program 
authorized  by  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended.  See  42 
U.S.C.  5011  et  seq.  The  program  (1) 
provides  opportunities  for  income 
eligible  individuals  60  years  of  age  and 
over  to  serve  children  and  youth  with 
special  or  exceptional  needs  on  a 
person-to-person  basis,  (2)  provides 


communities  with  valuable  service  by 
empowering  older  adults  to  contribute 
to  their  communities  through  volunteer 
service,  and  (3)  enhances  the  lives  of  the 
volunteers  and  those  whom  they  serve. 

The  program  began  in  1965  as  a 
national  demonstration  program 
designed  to  demonstrate  how  low- 
income  persons  age  60  and  over  have 
the  maturity  and  experience  to  establish 
personal  relationships  with  children 
who  have  either  special  or  exceptional 
needs.  Today,  there  are  over  21,000 
Foster  Grandparents  providing  care  and 
attention  every  day  to  more  than  80,000 
qualified  children  and  youths.  Foster 
Grandparents  volunteer  in  schools, 
hospitals,  drug  treatment  centers, 
correctional  institutions.  Head  Start 
programs,  and  day  care  centers.  They 
also  provide  emotional  support  to 
children  who  have  been  abused  and 
neglected,  mentor  troubled  teenagers 
and  young  mothers,  and  care  for 
premature  infants  and  children  with 
physical  disabilities  or  servere  illnesses, 
including  AIDS.  By  developing  special 
relationships  with  children  and  youths, 
Foster  Grandparents  help  young  people 
develop  self-esteem,  gain  confidence, 
and  become  more  productive  members 
of  society.  The  purpose  of  the  new  FGP 
projects  is  to  expand  the  program  to 
serve  geographic  locations  that  are  not 
currently  being  served  by  FGP  projects. 

Eligible  Applicants 

Public  agencies  (including  state  and 
local  agencies  and  other  units  of 
government)  and  non-profit 
organizations  in  the  United  States  are 
eligible  to  apply.  The  following 
Corporation  grantees  are  encouraged  to 
apply:  organizations  that  operate  an 
AmeriCorps*  National  program  or  an 
AmeriCorps*  State  program;  Retired  and 
Senior  Volunteer  Program  project 
sponsors;  Senior  Companion  Program 
project  sponsors;  AmeriCorps  "VISTA 
projects  sponsors;  and  organizations 
that  directly  receive  a  Learn  and  Serve 
America:  School  or  Community-Based 
program  grant  or  a  Learn  and  Serve 
America:  Higher  Education  program 
grant  from  the  Corporation.  FGP  project 
sponsors  that  are  funded  by  the 
Corporation  are  not  eligible  to  receive  a 
grant  to  expand  into  new  geographic 
areas. 

Under  the  Lobbying  Disclosure  Act  of 
1995,  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  501(c)(4)) 
which  engages  in  lobbying  activities  is 
not  eligible  to  apply  for  these  funds. 

Estimated  Number  of  Awards 

The  Corporation  anticipates  making 
20-25  awards. 
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auggesiea  /vmount  of  Awards 

The  average  amount  of  awards  will  be 
approximately  $210,000. 

Period  of  Awards 

Grants  will  be  awarded  for  a  period  of 
twelve  months  and  may  be  renewed 
contingent  upon  performance  and  the 
availability  of  appropriations. 

Selection  Criteria 

The  Corporation  will  initially 
determine  whether  the  organization  is 
eligible  and  whether  the  application 
contains  the  information  required  in  the 
application  materials.  After  this  initial 
screening,  the  Corporation  will  assess 
applications  based  on  the  following 
criteria: 

1.  The  capacity  of  the  applicant  to 
effectively  implement  the  Foster 
Grandparent  Program  according  to  law, 
regulations,  and  current  Corporation 
policy  and  procedures. 

2.  The  cost-effectiveness  of  the 
proposal  and  the  sponsor's  ability  to 
leverage  significant  additional  resources 
from  non-federal  sources  to  support  and 
sustain  the  project. 

3.  The  geographic  location  of  the 
proposed  project — to  ensure  that 
projects  (1)  Are  in  approved  geographic 
service  areas  that  do  not  currently  have 
an  FGP  projects  and  (2)  include  a  mix 
of  url)an  and  rural  locations.  Applicants 
may  call  the  appropriate  Corporation 
State  Office  to  ascertain  the  geographic 
areas  for  which  new  projects  are  sought. 

It  is  expected  that  applicants  will 
develop  a  broad  range  of  volunteer 
assignments  for  the  Foster 
Grandparents.  However,  priority  will  be 
given  to  applicants  that  emphasize 
assignments  that  focus  on  helping 
children  to  improve  their  pre-literacy, 
literacy,  or  reading  skills,  or  a 
combination  of  those  skills. 

Applicable  Regulations 

Regulations  governing  the  Foster 
Grandparent  Program  are  located  in  45 
CFRPart  1208. 

Program  Authority 

Corporation  authority  to  make  these 
grants  is  codified  in  42  U.S.C.  5011  et 
sey. 

Dated:  June  4,  1997. 
Barry  W.  Stevens, 

Acting  General  Counsel. 

Corporation  State  Offices 

Alabama 

John  D.  Timmons,  Director,  Medical- 
Forum  950  22nd  Street  North  Suite 
Room  428,  Birmingham,  AL  35203, 
(205)  731-0027,  (205)  731-0031  Fax 


Alaska 

Billy  Joe  Caldwell,  Director,  915  2nd 
Avenue,  Suite  3190,  Seattle,  WA 
98174-1103,  (206)  220-7736,  (206) 
553^415  Fax 

Arizona 

Richard  Persely,  Director.  522  North 
Central,  Rm.  205A,  Phoenix,  AZ 
85004,  (602)  379-4825,  (602)  379- 
4030  Fax 

Arkansas 

Robert  Torvestad,  Director,  Federal 
Building,  Rm  2506,  700  West  Capitol 
Street,  Uttle  Rock,  AR  72201.  (501) 
324-5234,  (501)  324-6949  Fax 

California 

Gayle  A.  Hawkins,  Director,  Federal 
Bldg.,  Room  11221, 11000  Wilshire 
Blvd..  Los  Angeles,  CA  90024-3671, 
(310)  235-7421.  (310)  235-7422  Fax 

California  Satellite  Office,  Gayle  A. 
Hawkins,  Director,  5967  Moraga  Ave., 
Room  386,  P.O.  Box  29996,  Presidio 
of  San  Francisco,  CA  94129-0996, 
(415)561-5967.  (415)561-5970  Fax 

Colorado 

Gayle  Schladale.  Director,  140  E.  19th 
Ave.,  Suite  120,  Denver,  CO  80203- 
1167,  (303)  866-1070,  (303)  866-1081 
Fax 

Connecticut 

Romero,  Cherry,  Director,  1  Commercial 
Plaza,  21st  FI.,  Hartford,  CT  06103- 
3510,  (860)  240-3237,  (860)  240-3238 
fax 

Delaware  (and  MD),  Jerry  E.  Yates, 
Director,  300  West  Lexington  Street, 
Box  5-Suite  702,  Baltimore,  MD 
21201-3418,  (410)  962-i443,  (410) 
962-3201  Fax 

District  of  Columbia  (and  VA),  Thomas 
Harmon,  Director,  400  North  8th  St., 
Rm  1119,  P.O.  Box  10066,  Richmond, 
VA  23240,  (804)  771-2197,  (804)  771- 
2157  Fax 

Florida 

Henry  Jibaja,  Director,  3165  McCrory 
Street,  Suite  115,  Orlando,  FL  32803- 
3750,  (407)  648-6117.  (407)  648-6116 
Fax 

Georgia 

David  A.  Dammann,  Director,  75 
Piedmont  Ave.,  N.E..  Suite  462 
Atlanta,  GA  30303-2587  (404)  331- 
4646  (404) 331-2898  Fax 

Hawaii;  Guam;  American  Samoa 

Lynn  Dunn,  Director.  P.O.  Box  50024, 
300  Ala  Moana  Blvd.  #6326, 
Honolulu,  HI  96850-0001,  (808)  541- 
2832,  (808)  541-3603  Fax 


Idaho 

Van  Kent  Griffitts,  Director,  304  North 
8th  St.,  Rm.  344,  Boise,  ID  83702, 
(208)  334-1707,  (208)  334-1421  Fax 

Illinois 

Timothy  Krieger,  Director,  77  West 
Jackson  Blvd.,  Suite  442,  Chicago,  IL 
60604-3511,  (312)  353-3622,  (312) 
353-5343  Fax 

Indiana 

Thomas  L.  Haskett,  Director,  46  East 
Ohio  St.,  Room  457,  Indianapolis,  IN 
46204-1922, (317)  226-6724.  (317) 
226-5437  Fax 

Iowa 

Joel  Weinstein,  Director,  210  Walnut — 
Room  917,  Des  Moines,  lA  50309, 
(515)  284-4817,  (515)  284-6640  Fax 

Kansas 

James  M.  Byrnes,  Director,  Frank 
Carlson  Federal  Building,  444  SE 
Quincy  -Room  147,  Topeka,  KS 
66683-3572,  (913)  295-2540.  (913) 
295-2596  Fax 

Kentucky 

Betsy  Irvin  Wells,  Director,  Federal 
Building,  Room  372  D  600  Martin 
Luther  King  Jr.  PL.  Louisville.  KY 
40202-2230,  (502)  582-6384,  (502) 
582-6386  Fax 

Louisiana 

Willard  L.  Labrie,  Director,  640  Main 
Street,  Suite  102,  Baton  Rouge,  LA 
70801-1910,  (504)  389-0471.  (504) 
38&-O510  Fax 

Maine  (and  NH/VT ) 

Peter  Bender,  Acting  Director,  The 
Whitebridge  91-93  North  State  St., 
Concord,  NH  03301,  603  225-1450 
(Phone),  603  225-1459 

Maryland  (and  DE) 

Jerry  E.  Yates.  Director,  300  West 
Lexington  Street,  Box  5-Suite  702, 
Baltimore,  MD  21201-3418,  (410) 
962^443,  (410)  962-3201  Fax 

Massachusetts 

Peter  Bender,  Acting  Director,  10 
Causeway  Street.  Rm  467,  Boston,  MA 
02222-1039,(617)565-7000,(617) 
565-7011  Fax 

Michigan 

Mary  Pfeiler,  Director,  211  West  Fort 
Street,  Suite  1408,  Detroit,  Ml  48226, 
(313)  226-7848.  (313)  226-2557  Fax 

Minnesota 

Robert  Jackson.  Director.  431  South  7th 
Street.  Room  2480,  Minneapolis,  MN 
55415,  (612)  334-4083,  (612)  334- 
4084  or  4081  Fax 
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Mississippi 

Rocktabija  Abdul-Azeez,  Director, 
Dr.  A.  H.  McCoy,  Federal  Building,  Rm. 
1005-A,  100  West  Capitol  Street, 
Jackson,  MS  39269-1092,  (601)  965- 
5664,  (601)  965-4617  Fax 

Missouri 

John  J.  McDonald,  Director,  801  Walnut 
St..  Room  504,  Kansas  City,  MO 
64106,  (816)  374-6300,  (816)  374- 
6305  Fax 

Montana 

Joe  R.  Lovelady,  Director,  Capitol  One 
Center,  208  North  Montana  Avenue, 
Suite  206,  Helena,  MT  59601-3837, 
(406)  449-5404,  (406)  449-5412  Fax 

Nebraska 

• 

Anne  C.  Johnson,  Director,  Federal 
Building,  Room  156, 100  Centennial 
Mall  North,  Lincoln,  NE  68508-3896, 
(402)  437-5493,  (402)  437-5495  Fax 

Nevada 

Craig  R.  Warner,  Director,  4600  Kietzke 
Lane,  Suite  E-141,  Reno,  NV  89502- 
5033,  (702)  784-5314,  (702)  784-5026 
Fax  I 

New  Hampshire  (and  VT) 

Peter  Bender,  Director,  The 
Whitebridge,  91-93  North  State  St., 
Concord,  NH  03301-3939,  (603)  225- 
1450,  (603)  225-1459  Fax 

New  Jersey 

Stanley  Cor  land,  Director,  44  South 
Clinton  Ave.,  #702,  Trenton,  NJ 
08609.  (609)  989-2243,  (609)  989- 
2304  Fax 

New  Mexico 

Ernesto  Ramos,  Director,  120  S.  Federal 
Place,  #315,  Santa  Fe,  NM  87501- 
2026,  (505)  988-6577,  (505)  988-6661 
Fax 

New  York 

Bernard  A.  Conte,  Director,  6  World 
Trade  Center,  Room  758,  New  York, 
NY  10048-0206,  (212)  466-^471, 
(212) 466-4195  Fax 

New  York  Satellite  Office, 

Bernard  A.  Conte,  Director,  Lea  O'Brien 
Federal  Bldg.  Rm.818,  Clinton  Ave.  & 
Pearl  Street,  Albany,  NY  12207,  (518) 
431-4150,  (518)  431-4154  Fax 

North  Carolina 

Robat  L.  Winston,  Director,  P.O. 
Century  Station,  Federal  Building, 
300  Fayetteville  Street  Mall,  Room 
131,  Raleigh,  NC  27601,  (919)  856- 
4731,  (919)  856-4738  Fax 


North  Dakota  (and  SD) 

John  Pohlman,  Director,  Federal 
Building,  225  S.  Pierre  Street,  Room 
225,  Pierre,  SD  57501-2452,  (605) 
224-5996,  (605)  224-9201  Fax 

Ohio 

Paul  Schrader,  Director,  51  North  High 
Street,  Room  451,  Columbus,  OH 
43215.  (614)  469-7441.  (614)  469- 
2125  Fax 

Oklahoma 

H.  Zeke  Rodriguez,  Director,  215  Dean 
A.  McGee,  Suite  234,  Oklahoma  City, 
OK  73102,  (405)  231-5201,  (405)  231- 
4329  Fax 

Oregon 

Robin  Sutherland,  Director,  2010  Lloyd 
Center,  Portland,  OR  97232,  (503) 
231-2103,  (503)  231-2106  Fax 

Pennsylvania 

Jorina  Ahmed,  Director,  Gateway 
Building,  3535  Market  Street.  Room 
2460,  Philadelphia,  PA  19104,  (215) 
596-4077,  (215)  596-^072  Fax 

Puerto  Rico;  Virgin  Islands 

Loretta  DeCordova,  Director,  U.S. 
Federal  Building  #662,  150  Carlos 
Chardon  Avenue,  Hato  Rey,  PR 
00918-1737,  (787)  766-5314,  (787) 
766-5189  Fax 

Rhode  Island 

Vincent  Marzullo,  Director,  400 
Westminster  St.,  Rm.  203,  Providence, 
RI  02903-3215,  (401)  528-5424,  (401) 
528-5220  Fax 

South  Carolina 

Jerome  J.  Davis,  Director,  Federal 
Building,  Suite  872,  1835  Assembly 
Street,  Columbia,  SC  29201-2430, 
(803)  765-5771,  (803)  765-5777  Fax 

South  Dakota  (and  ND) 

John  C.  Pohlman,  Director,  225  South 
Pierre  Street,  Room  225,  Pierre.  SD 
57501-2452,  (605)  224-5996,  (605) 
224-9201  Fax 

Tennessee 

Alfred  E.  Johnson,  Director,  265 
Cumberland  Bend  Drive,  Nashville, 
TN  37228,  (615)  736-5561,  (615)  736- 
7937  Fax 

Texas 

Jerry  G.  Thompson,  Director,  903  San 
Jacinto  Blvd.,  Suite  130,  Austin,  TX 
78701, (512)  916-5671, (512)  916- 
5806  Fax 

Utah 

Rick  Crawford,  Director,  U.S. 
Courthouse,  350  South  Main  St..  Rm. 


504,  Salt  Lake  City,  UT  84101,  (801) 
524^5411,  (801)  524-3599  Fax 

Vermont  (and  NH) 

Peter  Bender,  Director,  91-93  North 
State  Street,  Concord,  NH  03301- 
3939,  (603)  225-1450,  (603)  225-1459 
Fax 

Virginia  (and  DC) 

Thomas  Harmon,  Director,  400  North 
8th  St.,  Rm  1119,  P.O.  Box  10066, 
Richmond,  VA  23240,  (804)  771- 
2197,  (804)  771-2157  Fax 

Washington 

John  A.  Miller,  Director,  Jackson  Federal 
Building,  915  Second  Avenue,  Suite 
3190,  Seattle,  WA  98174,  (206)  220- 
7745,  (206)  553-4415  Fax 

West  Virginia 

Judith  Russell.  Director.  Suite  203, 10 
Hale  Street.  Charleston,  WV  25301, 
(304)  347-5246,  (304)  347-5464  Fax 

Wisconsin 

Michael  P.  Miuphy.  Director,  Hemy 
Reuss  Federal  Plaza,  310  W. 
Wisconsin  Ave.,  Room  1240E, 
Milwaukee,  WI  53203  (414)  297-1118, 
(414) 297-1863  Fax 

Wyoming 

Patrick  Gallizzi.  Director.  2120  Capitol 
Avenue.  Rm.  1110,  Cheyenne,  WY 
82001-3649,  (307)  772-2385.  (307) 
772-2389  Fax. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmmal  No.  97-14] 

36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

action:  Notice. 

SUIMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/CPD,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-14, 
with  attached  transmittal,  policy 
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justilicaUon,  and  sensitivity  of 

technology  pages. 

L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

BtLUNQ  COOC  S000-01-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON  DC  20301-2800 


2  1  MAY  1997 


In  reply  refer  to; 
1-04309/97 


-lonorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 


Dear  Mr.  Speaker: 


Attachments 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-14,  concerning  the  Department  of  the  Air 
Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
France  for  defense  articles  and  services  estimated  to  cost  $85 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 

Sincerely,. 


x^O-— 


Same  Itr  to; 


\J^f^'^'-*,  '>«^'eral,  US/-- 

L/if6ClOi 

House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


• 
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Transmittal  No.  97-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act   (U) 

(i)    Prospective  Purchaser:  -  France 

(ii)    Total  Estimated  Value: 

Major  Defense  Equipment*            $  0  million 
Other                            $85  million 
TOTAL                               $85  million 

(iii)   Description  of  Articles  or  Services  Offered: 

Four  Electronic  Support  Measures  (ESM)  Systems  for 
incorporation  into  their  E-3F  AWACS  fleet,  develop  and 
provide  support  for  a  French  ESM  Emitter  Data  Base 
system,  maintenance  of  system  software  and  related 
services,  U.S.  Government  and  contractor  engineering 
and  logistics  services,  personnel  training  and 
training  equipment,  publications  and  technical  data, 
support  equipment,  spare  and  repair  parts  and  other 
related  elements  of  logistics  support. 

(iv)    Military  Department:   Air  Force  (NBS) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 

K*V^^^^I 

ISS 

1 

1 

1 

JE 

to  be  Paid:   None 
(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 

10 

Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   2  1  ^^'*    ^''^1^ 
*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 

1997 

UMI 


POLICY  JUSTIFICATION 


France  -  Electronic  Support  Measures  Systems 

The  Government  of  France  has  requested  the  purchase  of  four 
Electronic  Support  Measures  (ESM)  Systems  for  incorporation 
into  their  E-3F  AWACS  fleet,  develop  and  provide  support  for  a 
French  ESM  Emitter  Data  Base  system,  maintenance  of  system 
software  and  related  services,  U.S.  Government  and  contractor 
engineering  and  logistics  services,  personnel  training  and 
training  equipment,  publications  and  technical  data,  support 
equipment,  spare  and  repair  parts  and  other  related  elements  of 
logistics  support.   The  estimated  cost  is  $85  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  improving  the  security 
military  capabilities  of  France  in  fulfillment  of  its  NATO 
obligations;  furthering  NATO  rationalization,  standardization, 
and  interoperability. 

France  will  use  these  systems  to  upgrade  its  AWACS  aircraft 
inventory  as  well  as  expand  its  role  in  support  of  existing 
United  Nations  peacekeeping  operations  and  other  ongoing 
coalition  contingencies.   France  will  have  no  difficulty 
absorbing  these  systems  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Boeing  Defense  and  Space  Group, 
Seattle,  Washington.   One  or  more  proposed  offset  agreements 
♦may  be  entered  into  in  connection  with  this  proposed  sale. 

Implementation  of  this  program  will  not  require  the  assignment 
of  any  additional  U.S.  Government  personnel  in-country  but  will 
require  approximately  six  contractor  representatives  to  provide 
in-country  technical  support  for  36  months. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technology: 


1.  The  Electron 
sensitive  state-of-the 
publications,  performa 
capability,  parameters 
software  documentation 
information  to  be  prov 
for  the  operation,  mai 
level)  of  the  E-3F  air 
related  software. 


ic  Support  Measures  Systems  contains 
-art  technology.   Some  of  the  hardware, 
nee  specifications,  operational 
,  vulnerabilities  to  countermeasures,  and 

are  classified  Secret.   The  classified 
ided  consists  of  that  which  is  necessary 
ntenance,  and  repair  (through  depot 
craft  and  its  installed  systems  and 


2.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  and  software,  the 
information  could  be  used  to  develop  countermeasures  which 
might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  thfe  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  97-15015  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Qt*ic»>  o*  •^e  Secre^firy 

Defense  Science  Board  Task  Force  on 
SuDmarme  of  the  Future 

ACTION:  Notice  of  advisory  conunittee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Submarine  of  the  Futxire 
will  meet  in  closed  session  on  June  26- 
27,  1997  at  Science  Applications 
International  Corporation,  4001  N. 
Fairfax  Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  assess  the  nation's 
need  for  attack  submarines  in  the  21st 
century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)  (1)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  June  4,  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-15014  Filed  &-&-97;  8:45  am] 
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Notrce  o'  Proposec   ntormatsor. 
CoHectiO'"  Requests 

4GtNGY:  Department  of  Education. 

ACTION:  Proposed  collection;  conunent 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
11,1997. 

AOORKSSES:  Written  comments  and 
i    ;$^  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  ft^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iiiformation 
technology. 

Dated:  June  4.  1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Postsecondaiy  Education 

Title:  Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  Fellowship 
Program. 

Frequency:  Aimually. 


Affected  Public:  Individuals  or 
households;  not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  325. 
Burden  Hours:  13,432. 

Abstract:  These  instructions  and 
forms  provide  the  U.S.  Department  of 
Education  the  information  needed  to 
make  awards  to  academic  departments 
and  to  sustain  and  enhance  the  capacity 
for  teaching  and  research  in  areas  of 
national  need. 

(FR  Doc.  97-15035  Filed  6-»-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director.  Information 
Resources  Management  Croup,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  10, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Alfeirs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paf)erwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
weiive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
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would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  ON^.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated.  June  4, 1997. 
Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

OfiBce  for  QtU  Rights 

Type  of  Review:  Reinstatement. 

Title:  Fall  1997  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report. 

Frequency:  Biennially. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  63,425. 

Burden  Hours:  295,700. 

Abstract:  The  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  the  vehicle  for  the 
Office  for  Civil  Rights,  U.S.  Department 
of  Education,  to  acquire  source  material 
in  the  form  of  data  and  information 
regarding  civil  rights  compliance  issues 
in  the  nation's  public  elementary  and 
secondary  schools.  Information  from  the 
E  &  S  Compliance  Report  is  used  by 
regional  OCR  staff  when  they  consider 
public  school  districts  for  compliance 
reviews,  and  a  source  material  when 
civil  rights  compliant  investigations  are 
conducted. 

IFR  Doc.  97-15034  Filed  6-»-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-381-0001 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  4,  1997. 

Take  notice  that  on  May  30,  1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet  proposed  to 
become  effective  June  1,  1997: 

Thirtieth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  by  ANR  to 
restate  its  currentiy  effective  Gas  Supply 
Realignment  (GSR)  and  Pricing 
Differential  (PD)  Reservation 
Surcharges,  to  reflect  the  impact  of  the 
annual  update  of  the  Eligible  MDQ  that 
is  used  to  calculate  those  Surcharges,  as 
required  by  and  consistent  with  ANR's 
transition  cost  recovery  mechanism  set 
forth  in  its  tariff.  ANR  advises  that  the 
Eligible  MDQ  has  increased  by 
approximately  eight  percent,  thereby 
reducing  the  levels  of  these  surcharges. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15055  Filed  6-9-97;  8:45  ami 
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DEPARTMENT  OF  ENF  " 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-382-000] 


"•1 0  d '"  y 


Notice  of 

-^C  Gas  Tariff 


ANR  Pipe 
Propos*-o  C'- 

June  4.  1997. 

Take  notice  that  on  May  30,  1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the  tariff 
sheets  proposed  to  become  effective 
June  1, 1907: 

Twenty-third  Revised  Sheet  No.  8 
Twenty-fifth  Revised  Sheet  No.  9 
Twenty-fourth  Revised  Sheet  No.  13 
TwBnty-fifth  Revised  Sheet  No.  16 
Twenty-ninth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2  million  of 
above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  colleot 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2.  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  this  filing  also 
includes  the  annual  restatement  of  the 
"Eligible  MDQ"  used  to  design  the 
reservation  surcharge.  ANR  also  advises 
that  the  proposed  changes  would 
decrease  current  quarterly  Above- 
Market  Dakota  Cost  recoveries  fi-om  $2.5 
million  to  $2  million,  based  upon  lower 
costs  incurred  from  February  1997 
through  April  1997. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-15056  Filed  6-9-97;  8:45  am] 

BILLINQ  CODE  6717-01-M 

DEPARTMENT  OP  ENERGY 

federal  Energy  Regulatory 
Commission 

II 

'Docket  No  ER97-137-001] 

Oeseret  Generation  &  Transmission 
Cooperative:  Notice  c  ^-linq 

Take  notice  that  Deseret  Generation  & 
Transmission  Cooperative  (Deseret)  on 
May  2, 1997,  tendered  for  filing  a  Firm 
Transmission  Service  Agreement  and  an 
Umbrella  Non-Firm  Transmission 
Service  Agreement  under  Deseret's  open 
access  transmission  tariff  between 
Deseret's  Merchant  function  and 
Deseret's  Transmission  Function.  In 
addition,  Deseret  tendered  for  filing 
Amendment  No.  1  to  Power  Marketing 
and  Resource  Management  Service 
Agreement  Between  Deseret  Generation 
&  Transmission  Cooperative  and 
PacifiCorp.  This  filing  is  in  compliance 
with  the  Commission's  Order  dated 
March  13.  1997  in  Docket  No.  137, 
which  directed  Deseret  to  unbundle  its 
service  agreement  with  PacifiCorp  and 
to  take  service  under  its  open  access 
tariff  for  the  power  sales  contemplated 
in  its  service  agreement  with  PacifiCorp. 

Any  person  desiring  to  be  heard  or  to 
protest  said  -filing  should  file  a  motion 
to  intervene  with  the  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-15042  Filed  6-9-97;  8:45  ami 
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DEPAa-'MEN^  OP  ENERGY 

'■ede?ai  Energy  Reguiatory 
Comr^assior 

[Doci<e'  So   aP9"'  ?'?v,ono] 
^o^'^  Gateway  Pipehne  Caf^c 
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any; 
"FERC 


June  4. 1997. 

Take  notice  that  on  May  30, 1997, 
Koch  Gateway  Pipeline  Company 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fifth  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  the  filing,^  to 
become  effective  December  1,  1997. 

Koch  states  that  the  proposed  changes 
would  increase  revenues  from 
jiuisdictional  service  by  $81  million 
based  on  the  12-month  period  ending 
January  31,  1997,  as  adjusted. 

Kocn  states  that  this  filing  proposes 
changes  to  the  rates  for  Koch  Gateway's 
transportation  and  gathering  rates  to 
reflect  cost  increases,  and  the  change  in 
rate  design  to  a  zone  gate  method 
comprised  of  foiur  zones  for  pricing  its 
transportation  services.  Koch  further 
states  that  the  filing  fulfills  its 
commitment  under  Section  Vn  of  the 
Joint  Stipulation  and  Agreement  dated 
February  10, 1995,  approved  in  Docket 
No.  RP94-120,  and  it  addresses  a 
significant  undercollection  of  Koch's 
current  settled  cost-of-service. 

Koch  Gateway  proposes  an  effective 
date  of  July  1,  1997,  for  the  applicable 
tariff  sheets,  anticipating  that  the 
Commission  will  exercise  its  authority 
under  Section  4(e)  of  the  NGA  to 
suspend  the  effectiveness  of  the  sheets 
for  the  full  five-month  statutory  period, 
so  the  applicable  sheets  are  allowed  to 
become  effective  December  1, 1997. 

Koch  seeks  to  increase  the  cost-of- 
service  used  to  derive  its  maximum 
tariff  rates  by  $81  million  over  its  settled 
cost-of-service  level  established  in 
Docket  No.  RP94-120  and  by  $48 
million  over  the  cost-of-service  which 
Koch  originally  filed  for  in  Docket  No. 
RP94-120.  As  part  of  the  enhancements 
to  Koch's  system  included  in  this 
increase,  Koch  has  reduced  its  fuel  rate 
from  2.0%  to  1.6%,  while  Koch's 
customers  will  benefit  from  new  assets, 
including  installation  of  new 
information  systems. 

Koch  seeks  to  roll-in  the  costs  of  its 
Bastian  Bay  supply  lateral,  with  these 
facilities  costs  paid  by  customers 
utilizing  this  zone.  Koch  proposes 
inclusion  of  a  negative  salvage  provision 
for  onshore  transmission  facilities, 
allowing  for  recovery  of  futuire 
abandonment  costs.  All  other 
depreciation  rates  remain  the  same, 
however,  annual  depreciation  expense 


increased  by  $23  million  over  the 
depreciation  expenses  included  in  the 
currently  effective  rates  from  Docket  No. 
RP94-120. 

Koch  proposes  a  hypothetical  capital 
structure  in  its  filing,  and  that  it  be 
granted  58%  equity  and  42%  debt  upon 
which  to  base  its  return.  Koch  seeks  an 
overall  rate  of  retxun  on  equity  of 
17.7%.  The  rate  of  retimi  in  the 
currently  effective  rates  is  14.16% 
pretax.  "The  return  and  income  taxes 
included  in  this  filing  are  $82  million, 
an  increase  from  its  previous  rates. 

Koch  proposes  change  in  its  rate 
design  from  six  100-mile  types  to  a  zone 
gate  method.  It  has  divided  its  system 
into  four  geographic  zones  and  provided 
for  a  system  access  charge  in  addition  to 
a  zone  component  for  each  zone 
theoretically  utilized  to  provide 
transportation  service.  The  zone  rate 
structure  will  only  apply  to  Koch's  firm 
and  interruptible  transportation 
services.  No-Notice  service  rates, 
including  the  small  customer  option, 
will  continue  under  average  postage 
stamp  rates  based  upon  seasonal  MDQs. 

Koch  states  that  the  proposed  rate 
increase  is  the  result  of  increases  in 
Koch's  cost-of-service,  its  rate  base,  and 
the  utilization  of  a  discount  adjustment 
to  throughput  for  the  purpose  of 
designing  rates.  No  change  from  SFV 
rate  design  methodology,  nor  in  the 
functionalization  or  classification  of 
assets  or  expenses  is  proposed. 
Interruptible  transportation  service 
remains  on  a  100%  load  factor  design 
basis  and  Koch  maintains  its  33.3%  load 
factor  to  impute  volumes  for  small 
customer  option  services.  The  proposed 
rates  will  not  affect  Koch's  NNS-SCO, 
FTS.  FTS-SCO  or  ITS  customers  which 
are  currently  capped  by  previously 
negotiated  discounted  transportation 
agreements. 

Koch  states  that  the  tariff  sheet 
changes  propose  to  eliminate  ITS 
revenue  crediting,  propose  zones  for 
calculation  of  transportation  rates,  and 
other  minor  changes. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  iiie  wiin  me 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-15047  Filed  6-9-97;  8:45  am] 

HLUNO  CODE  eTIT-OI-M 


DF^i-M^NT  OF  ENERGY 

F^-e  i  Energy  Regulatory 
Commission 

[Docket  ^4o.  ER97-399-001] 

Montana  Power  Company;  Notice  of 

June  4. 1997. 

Take  notice  that  on  April  14, 1997, 
Montana  Power  Company  tendered  for 
filing  a  Notice  of  Withdrawal  of  its 
expanded  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  sail  filing  should  file  a  motion  to 
intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Jime  16,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheU. 
Secretary. 
(FR  Doc.  97-15043  Filed  6-9-97;  8:45  am) 

MUJNQ  CODE  e717-01-M 


-  A  >^^E^n•OFENERGY 

f-eCtiia.  energy  Regulatory 
Commission 

[Docket  No.  CP94-81 7-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Request  to  Vacate 

June  4,  1997. 

Take  notice  that  on  May  7,  1997, 
Natural  Cas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148-5072.  filed  in 
Docket  No.  CP94-81 7-000  a  letter 
stating  that  the  facilities  authorized  in 
its  May  26, 1995  order,'  have  not  been 


luiistructed,  and  are  no  longer 
warranted.  The  Commission  will  treat 
Natural's  letter  as  a  request  to  vacate,  all 
as  more  fully  set  forth  in  the  request 
filed  with  the  Commission  and  open  to 
public  inspection. 

By  order  issued  May  16, 1995,  in  the 
referenced  docket.  Natural  received 
Commission  authorization  to  construct 
and  operate  approximately  2.86  miles  of 
36-inch  loop  line  on  Natural's  Gulf 
Coast  Mainline  in  Effingham  County, 
Illinois.  The  loop  line  would  have 
extended  northward  (downstream)  from 
the  outlet  of  Natural's  Loudon  Storage 
Field,  and  would  have  formed  part  of 
the  36-inch  No.  3  Line  of  Natural's  Gulf 
Coast  Mainline. 

The  May  26, 1995  order  required  that 
construction  be  completed  and  the 
facilities  be  placed  in  operation  within 
one  year.  By  petition  filed  on  April  18, 

1996,  Natural  requested  that  such  one- 
year  period  be  extended  by  an 
additional  year.  That  extension  was 
granted,  under  the  delegated  authority, 
on  April  30, 1996. 

By  the  filing  of  the  May  7, 1997  letter, 
Natiu^  states  that  such  construction  is 
not  warranted,  in  light  of  generally 
reduced  Gulf  Coast  Mainline  utilization 
levels. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
request  should  on  or  before  June  25, 

1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-15039  Filed  6-9-97;  8:45  am] 

BILUNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Requiator/ 
Commission 

[Docket  No  ER97-2935-000] 


Yc*'  S'a'ft  i  'ectr-c  ik  Gas 
Corporat^o-   Notu::?  ,->*  filing 

)une  4. 1997. 

Take  notice  on  May  21,  1997,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG)  tendered  for  filing  a  letter 
requesting  that  the  service  agreements 
filed  on  May  14,  1997  between  NYSEG 
and  Citizens  Lehman  Power  Sales  and 
NYSEG  and  Cinergy  Operating 
Companies  be  withdrawn  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  16.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  97-15046  Filed  6-9-97;  8:45  am] 

BHJJNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ^^ouiatory 
Commission 


[Docket  No.  RP97-378-0001 
Northern  Naiura  G^is  Cor 

of  Proposed  Ch  ^nqe 

Tariff 


^n'oar-.-,,  Notice 

'FCC  Gas 


'  See  71  FERC 1 62.148  (1995). 


June  4,  1997. 

Take  notice  that  on  May  29, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Account  No.  858-Reverse 
Auction  surcharges,  which  are  designed 
to  recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Northern  has  filed 
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Thirty-Third  Revised  Sheet  Nos.  50,  51 
and  53  to  be  effective  July  1,  1997. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  £u^  on  file  with  the 
Commission  and  are  available  for 
inspection.  '' 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15052  Filed  6-9-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


OEPARTMEf^  OP  ENERGY 

►edera    c-'e'qy  ReQUiatr.'-v 
Cornmissfor- 


[Docket  N; 


»yo] 


Nonhwest  Pipei'ne  Co''t 
of  Pf'ODCSed 

Tarifi 


a-'^qe":- 


:  c  p  f 


Notice 


June  4.  1997. 

Take  notice  that  on  May  29, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  July  1, 1997. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  establish  a  mechanism  in 
its  tariff  to  negotiate  rates  in  accordance 
with  the  Commission's  Statement  of 
Policy  on  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natural 
Gas  Pipelines  issues  in  Docket  No. 
RM95-6-000,  and  applicable  precedent. 

Northwest  states  tnat  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 


and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  [)oc.  97-15048  Filed  &-»-97;  8:45  am) 

BtLUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 


Com.mission 


atory 


[Docket  No.  RP-97-380-000) 

Pacific  Gas    ' a f^ amission  Company; 
Notice  :   c    .posed  Changes  in  FERC 
Gas  Tariff 

June  4,  1997. 

Take  notice  that  on  May  30, 1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets:  Eleventh  Revised  Sheet  No.  5, 
Fifth  Revised  Sheet  No.  6,  First  Revised, 
Twelfth  Revised  Sheet  No.  7,  Third 
Revised  Sheet  No.  96,  First  Revised 
Sheet  No.  97,  Second  Revised  Sheet  No. 
98,  Original  Sheet  No.  98A,  First 
Revised  Sheet  Nos.  104,105  and  107, 
Third  Revised  Sheet  No.  108,  Fourth 
Revised  Sheet  No.  109,  Third  Revised 
Sheet  Nos.  116  and  117,  First  Revised 
Sheet  No.  117A,  Original  Sheet  Nos. 
117B  through  117F,  First  Revised  Sheet 
No.  124K,  Original  Sheet  No.  124M,  and 
First  Revised  Sheet  No.  160,  to  be 
effective  June  1,  1997. 

PGT  asserts  the  purpose  of  this  filing 
is  to  conform  its  FERC  Gas  Tariff 
Second  Revised  Sheet  No.  1  to  the 
provisions  of  Order  No.  587  issued  July 
17,  1996  in  Docket  RM96-1-000. 
establishing  standards  for  business 
practices  of  interstate  natural  gas 
pipelines. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 


385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15054  Filed  6-9-97;  8:45  am] 
BIUMQ  CODE  6717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-079-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  4,  1997. 

Take  notice  that  on  May  30,  1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  July  1, 1997. 

Panhandle  states  that  this  filing 
removes  from  its  currently  effective 
rates  the  Second  Supplemental  Take-or- 
Pay  Volumetric  Surcharge  (Second 
Supplemental  TOP  Volumetric 
Surcharge)  established  by  Section  18.4 
of  the  General  Terms  and  Conditions  of 
Panhandle's  tariff  which  was  the  subject 
of  Panhandle's  filing  in  Docket  No. 
RP96-259-000. 

Panhandle  further  states  that  this 
filing  removes  from  its  currently 
effective  rates  the  Stranded 
Transportation  Cost  Reservation 
Surcharge  [ST  Reservation  Surcharge) 
applicable  to  Rate  Schedules  FT,  EFT, 
SCT,  and  LET  and,  the  Stranded 
Transportation  Cost  Volumetric 
Surcharge  (ST  Volumetric  Surcharge) 
applicable  to  Rate  Schedules  IT  and  ETT 
established  by  Section  18.13  of  the 
General  Terms  and  Conditions  of 
Panhandle's  tariff  which  was  the  subject 
of  Panhandle's  filing  in  Docket  No. 
RP94-294-000. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 
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Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  emd  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  maJce 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15053  Filed  6-9-97;  8:45  am] 
BIUJNQ  CODE  Sn7-01-M 


DF  =  A 


MErfT  OF  ENERGY 


f  ecierai  Energy  Regulatory 
Commission 


.)o<.  »e 


No.  ER97-291 9-000] 


p ..  r-^  p  s  y  ■  V  ,j  ■   .  t^  -.,  r .'  .,  t;  -  ft  Maryland 
fie'c.'  "action;  Notice  of  Filing 


Juna  4, 1997. 

On  May  16,  1997,  the  Pennsylvania- 
New  Jersey- Mary  land  Interconnection 
tendered  for  filing  a  letter  stating  that 
PacifiCorp  Power  Marketing,  Inc.,  Koch 
Energy  Trading,  Inc.,  and  AIG  Trading 
Corporation  ail  applied  to  become 
additional  signatories  to  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Agreement,  as  revised 
on  December  31.  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  tiled  on  or  before 
June  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheli, 

Secretary. 

[FR  Doc.  97-15045  Filed  6-9-97;  8:45  am) 

WLUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP97-376-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

June  4. 1997. 

Take  notice  that  on  May  30. 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  Jime 
1,1997: 

Tariff  Sheflts  Applicable  to  Contesting 
PartiM 

Twenty  Sixth  Revised  Sheet  No.  14 
Forty  Seventh  Revised  Sheet  No.  15 
Twenty  Sixth  Revised  Sheet  No.  16 
Forty  Seventh  Revised  Sheet  No.  17 
Thirty  Second  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  a  decrease  in  GSR  billing  units 
effective  June  1,  1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  sill  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secjvtary. 

|FR  Doc.  97-15050  Filed  6-9-97;  8:45  am) 
BtUJNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-383-000] 

Southern  Natural  Gas  Comoany; 
Notice  of  Cost  ReCOVfcrj  f  ur^ 

June  4, 1997. 

Take  notice  that  on  May  30, 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  July 
1, 1997. 

Tariff  Sheets  Applicable  to  Contestiiig 
Parties 

Twenty  Seventh  Revised  Sheet  No.  14 
Forty  Eighth  Revised  Sheet  No.  15 
Twenty  Seventh  Revised  Sheet  No.  16 
Forty  Eighth  Revised  Sheet  No.  17 
Twenty  Sixth  Revised  Sheet  No.  18 

Tariff  Sheets  Applicable  to  Supporting 
Parties 

Fourteenth  Revised  Sheet  No.  14a 
Twentieth  Revised  Sheet  No.  15a 
Fourteenth  Revised  Sheet  No.  16a 
Twentieth  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  and  revised 
intemiptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  payment  of 
price  differential  costs  under 
unrealigned  gas  supply  contracts  as  well 
as  sales  function  costs  during  the  period 
February  1,  1997  through  April  30. 
1997.  These  GSR  costs  have  arisen  as  a 
direct  result  of  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlement  under  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  1154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  97-15057  Filed  6-9-97;  8:45  am) 

BILUN<.   :COS:  e717-01-M 

DHPARTMFNT  OF  ENERGY 

Peoera,'  Energy  Reguiatory 
Commission 

Docket  NIC    RP9T   3S£-  <>00] 

Tennessee  Gas  Pipeime  Company 
Notice  '3f  Request  tor  Waiver  ana  ^  i'nq 
of  Take-or-Pay  Reports 

June  4, 1997. 

Take  notice  that  on  May  30. 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  request 
for  waiver  of  Article  XXV  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1. 

Tennessee  states  that  it  is  requesting 
this  waiver  to  permit  Tennessee  to  omit 
the  filing  of  the  revised  tariff  sheets 
scheduled  to  be  filed  by  May  31, 1997, 
to  be  effective  on  July  1, 1997,  in  that 
Tennessee  has  incurred  no  new  amount 
of  recoverable  take-or-pay  costs  since  its 
last  recovery  filing  submitted  on 
November  26, 1996  in  Docket  No.  RP97- 
98. 

Tennessee  notes  that  the  deferral  of 
recovery  of  take-or-pay  costs  will  not 
affect  the  accounting  for  additional  costs 
and  carrying  charges,  in  accord  with 
Article  XXV,  sections  3.2  and  3.3,  and 
the  costs  will  be  recovered  through 
future  filings  pursuant  to  Article  XXV. 

Tennessee  further  notes  that  it  is 
filing  reports  showing  the  derivation  of 
the  balances  in  its  Demand  and 
Volumetric  Transition  Cost  Accounts, 
including  carrying  charge  calculations, 
and  the  status  of  its  recovery  filings 
relative  to  the  cap. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  an 
intervention.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Loi«>  iJ   ;  j^hell, 

Secreiary. 

[FR  Doc.  97-15059  Filed  6-9-97;  8:45  am] 

BILLING  CODE  6717-01-M 


DFPARTMENT  OF  ENERGY 

^eae^a'  Energy  ReQuUTicy 
"Jornrr^isssoi" 

_Ooc<ie!  ^tc   C^S?  -630- -XiO 

Texas  Gas  T'-ansmissic-f"  CorpcaJion; 
Notice  0*  Re<!uest  u"Oe'  Bsa^kr--- 

AutnoriZatior 

June  4,  1997. 

Take  notice  that  on  May  19, 1997, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas),  Post  Office  Box  20008, 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CP97-53(>-000  a  request 
pursuant  to  Sections  157.205,  157.212, 
and  157.216(b)  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212,  and 
157.216(b))  for  authorization  to  replace 
and  relocate  an  existing  delivery  point 
in  Hopkins  County,  Kentucky.  Texas 
Gas  makes  such  request  imder  its 
blanket  certificate  issued  in  Docket  No. 
CP82-407-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  replace  and 
relocate  its  Hanson  delivery  point 
which  Texas  Gas  states  is  used  to  serve 
Western  Kentucky  Gas  Company 
(WKG).  a  local  distribution  company. 
Specifically.  Texas  Gas  is  proposing  to 
relocate  the  Hanson  delivery  point  from 
the  terminus  of  the  Hanson  2-inch  line 
to  Texas  Gas'  Slaughters-Nortonville  10- 
inch  line.  Texas  Gas  indicates  that  it 
will  install,  own  and  operate  a  new 
high-pressure  positive  meter,  electronic 
flow  measurement,  dual-run  regulation 
station  and  related  facilities  on  a  lot 
acquired  by  Texas  Gas.  Texas  Gas 
further  states  that  following  installation 
of  the  new  facilities,  that  it  will  transfer 
ownership  of  the  Hanson  2 -inch  line 
and  the  existing  Hanson  2-inch  meter 
station  to  WKG.  It  is  indicated  that  WKG 
will  use  the  Hanson  2-inch  line  to 
receive  gas  from  the  relocated  Hanson 
delivery  point.  It  is  stated  that  such 
proposed  replacement  and  relocation  of 
this  meter  facility  is  to  upgrade  the 
existing  measurement  facilities  and 
relocate  the  meter  to  a  site  which  is 
more  convenient  for  operation  and 
maintenance  of  the  station.  The 
estimated  costs  for  this  replacement  and 
relocation  is  $70,000. 


It  is  averred  that  since  this  proposal 
is  merely  a  relocation  of  an  existing 
delivery  point,  no  increase  in  contract 
quantity  has  been  requested  by  WKG, 
and  thus  the  above  proposal  will  have 
no  significant  effect  on  Texas  Gas'  peak 
day  and  annual  deliveries,  and  service 
to  WKG  through  this  point  can  be 
accomplished  without  detriment  to 
Texas  Gas'  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nattiral  Gas  Act. 
Lois  0.  CasheU. 
Secretary. 
IFR  Doc.  97-15040  Filed  6-9-97;  8:45  am] 


BHJJNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

FedefBi  Energy  Regulatory 
Commission 

[Docket  No.  CP97-536-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

June  4.  1997. 

Take  notice  that  on  May  21, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP97-536-000  a  request 
pursuant  to  Sections  157.205.  157.212. 
and  157.216(b]  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212.  and  157.216) 
for  approval  to  replace  and  relocate  an 
existing  delivery  point  in  Hopkins 
County.  Kentucky,  under  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP82-407-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA).  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  requests  authorization  to 
replace  and  relocate  its  Morions  Gap 
delivery  point  which  is  used  to  serve 
Western  Kentucky  Gas  Company 
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(VVKG),  d  local  ilislribuUun  t-umpany. 
Texas  Gas  states  that  the  purpose  of  this 
proposal  is  to  upgrade  the  existing 
measurement  facilities  and  relocate  the 
existing  meter  to  a  site  which  is  more 
convenient  for  operation  and 
maintenance  of  the  station.  Texas  Gas 
asserts  that  this  proposal  will  have  no 
significant  effect  on  Texas  Gas'  peak  day 
and  annual  deliveries.  Texas  Gas  also 
asserts  that  this  service  to  WKG  through 
this  delivery  point  can  be  accomplished 
without  detriment  to  Texas  Gas'  other 
customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  hy  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary 

[FR  Doc.  97-15041  Filed  6-9-97;  8:45  am] 
BiUJNQ  CODE  CriT-OI-M 


Dt  p  A  H    ME^f^  OF  ENERGY 

f  eaerai  Energy  Regulatory 
Commission 

pocket  No.  RP97-384-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  4.  1997. 

Take  notice  that  on  May  30,  1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  become  effective  July  1 ,  1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's  Rate 
Schedule  ISS  to  include  Transco's 
Hester  Storage  Field  as  a  facility  eligible 
to  provide  interruptible  storage  service 
under  Rate  Schedule  ISS. 

Transco  is  serving  copies  of  the 
instant  filing  to  its  affected  customers 
and  interested  State  Commissions. 


Any  person  desiring  to  be  hudra  or  lo 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Sections  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-15058  Filed  6-9-97;  8:45  am) 
BILUNQ  COOe  e717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2592-000] 

Watt  Works,  LLC;  Notice  of  Rllng 

June  4.  1997. 

Take  notice  that  on  May  12. 1997, 
Watt  Works,  L.L.C.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-15044  Filed  6-9-97;  8:45  am) 

BIUJNO  COOe  6717-01-M 


DtFArtiMtNi  OF  tNtOGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-377-000] 


Williston  Basin  '' 
Notice  of  Tariff  F 


ipr^ 


•ate  Company; 


June  4.  1997. 

Take  notice  that  on  May  30. 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  its  Annual  Gas  Supply 
Realignment  Reconciliation  Filing 
pursuant  to  Section  39.3.3  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  More  specifically, 
Williston  Basin  filed  the  following  tariff 
sheets: 

Second  Revised  Volume  No.  1 
Twenty-Fourth  Revised  Sheet  No.  15 
Twenty-Seventh  Revised  Sheet  No.  16 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  July  1,  1997. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  annual 
reconciliation  of  the  latest  Gas  Supply 
Realignment  cost  recovery  period. 
Williston  Basin  states  that  pursuant  to 
the  total  recovery  periods  proposed  for 
GSR  cost  recovery  in  Docket  Nos.  RP94- 
48-000  and  RP95-1 10-000,  this  filing 
reflects  the  reconciliation  through  the 
final  month  applicable  relative  to  such 
dockets.  As  such,  this  filing  reflects  the 
termination  of  the  GSR  surcharge 
applicable  to  these  dockets  effective  July 
1.  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  97-15051  Filed  6-9-97;  8:45  am) 

BHJJNG  COOE  6717-41-M 
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DEPARTMENT  OF  ENERGY 

^^'-Oenj   Energy  Requi-atcy 
:;omrr-ission 


^cuetNo  «»9'" 


•X)) 


Wyon^ng  Interstate  Compary 
Noticf  0*  Pf'oposec  Changes  :t 


tERC 


June  4,  1997. 

Take  notice  that  on  May  30, 1997, 
Wyoming  Interstate  Company  (WIC) 
tendered  for  proposed  changes  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Second  Revised  Volume  No. 
2. 

WIC  states  that  the  proposed  rates 
changes  (motion  rates)  would  increase 
revenues  from  jurisdictional  service  by 
approximately  $5.7  million  based  on  the 
12-month  period  ending  February  28, 
1997,  as  adjusted.  WIC  requested  an 
effective  date  of  July  1,  1997.  WIC  states 
the  rate  increase  is  necessary  to:  (1) 
compensate  WIC  for  increased  operating 
costs  and  capital  costs  primarily 
associated  with  WIC's  expansion 
authorized  by  FERC  in  Docket  No. 
CP96-288  (preliminary  determination, 
76  FERC  1 61,252,  (1996)  order  granting 
a  certificate,  78  FERC  1 61,185  (1997)) 
and  (2)  allow  WIC  to  earn  a  rate  of 


return  on  WIC's  assets,  at  a  level  that 
will  be  competitive  in  capital  markets. 

WIC  states  that  a  full  copy  of  its  filing 
are  being  served  on  all  jiuisdictional 
customers,  appUcable  state  commissions 
and  interested  parties  that  have 
requested  service. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspections  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-15049  Filed  6-9-97;  8:45  am] 

BHJJNQ  COOe  1717-01-M 


DEPAPTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Weak 
of  May  5  Through  IMay  9, 1997 

During  the  Week  of  May  5  through 
May  9, 1997,  the  appeals,  appUcations, 
p)etitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  writtMi  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  May  29, 1997. 
GeorgB  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  hearings  and  appeals 

|W«ak  o<  Miy  5  ttirough  May  9.  1997] 


Date 


05/05«7 


0M)6/97 


I 


05/06/97 


Name  and  location  of  applicant 


National  Steel  Corp.,  Pittsburgh,  PA  .. 


Information   Focus   on   Energy,    Inc. 
Gaittiersburg,  MD. 


Personnel  Security  Review 


Case  h4o. 


VXA-0001 


VFA-0293 


VSA-0125 


Type  of  Submission 


Appeal  of  an  Exception  Request  Dismissal.  If  Granted:  The  April  4,  1997 
Dismissal  issued  to  National  Steel  Corp.  by  the  Office  of  Heanngs  and 
Appeals  would  be  modified  regarding  the  firm's  Petition  for  Special  Re- 
dress. 

Appeal  of  an  Information  Request  Dental.  If  Granted:  The  March  31,  1997 
Freedom  of  Information  Request  Denial  issued  t»y  the  Ohio  Field  Office 
would  be  rescinded,  and  Information  Focus  on  Energy,  Inc.  would  receive 
access  to  certain  DOE  information. 

Request  for  Review  of  Opinion  under  10  CFR  Part  710.  If  Granted:  The 
April  4,  1997  Opinion  of  ttie  Office  of  Heanngs  and  Appeals  (Case  Uo. 
VSO-0125)  would  be  reviewed  at  the  request  of  an  individual  employed 
by  tfie  Department  of  Energy. 


[FR  Doc.  97-15107  Filed  6-9-97;  8:45  am] 
BILUNQOOOC  eWO-OI-P 

DEPARTMENT  OF  ENERGV 

0*^ice  r?  Hearings  and  Apoeats 

Notice  o*  Cases  f^'\ec  Ourm.g  t*ie  Wet^r 
OtMay  12Througn  May  ^6    '997 

During  the  VVecR  ui  May  iz  uirough 
May  16, 1997,  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 


filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  May  29. 1997. 
George  B.  Breznajr, 

Director,  Office  of  Hearings  and  Appeals. 
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LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  12  through  May  16.  1997] 


Date 


5/12/97 
5/12/97 

5/12/97 
5/13/97 

5/15/97 
5/15/97 


Name  and  location  of  appticant 


Hicks  Co.,  Santa  Barbara.  CA 


Nebraska     Asphalt      Paving      Co., 
Omaha,  NE. 


Patricia  L.  Baade,  Charlottesville,  VA 


Infomnation  Focus  on  Energy,  Inc., 
Gaithersburg,  MD. 


Personnel  Security  Hearing 


Roderick  L  Ott,  Knoxville,  TN 


Case  No. 


RR272-292 


RR272-293 


VFA-0294 


VFA-0295 


VSO-0156 


VFA-0296 


Type  of  submission 


Request  for  Modification/Rescission  in  the  Crude  Oil  Refund  Proceeding.  If 
Granted:  The  March  13,  1997  Decision  and  Order  Case  No.  RG272-374 
issued  to  Hicks  Co.  would  be  modified  regarding  the  firm's  Application 
for  Refund  submitted  in  the  crude  oil  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Refund  Proceeding.  If 
Granted:  The  January  21.  1997  Decision  and  Order  Case  No.  RR272- 
274  issued  to  Nebraska  Asphalt  Paving  Co.  would  be  modified  regarding 
the  firm's  /Vpplrcation  for  Refund  submitted  in  the  crude  oil  refund  pro- 
ceeding. 

Appeal  of  an  on  Information  Request  Denial.  If  Granted:  The  Freedom  of 
Information  Request  Denial  woukj  be  rescinded,  and  Patricia  L.  Baade 
would  receive  access  to  certain  DOE  information. 

/Vppeal  of  an  Information  Request  Denial.  If  Granted:  The  May  1.  1997 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  General 
Counsel  would  be  rescinded,  and  Information  Focus  on  Energy.  Inc. 
woukj  receive  access  to  certain  DOE  informatkin. 

Request  for  Hearing  Under  10  CFR  Part  710.  If  Granted:  An  indivklual  em- 
ptoyed  t>y  the  Department  of  Energy  woukl  receive  a  hearing  under  10 
CFR  Part  710. 

/Vppeal  of  an  Information  Request  Denial.  If  Granted:  The  April  30,  1997 
Freedom  of  Information  Request  Denial  issued  by  Oak  Ridge  Operations 
Offrce  woukJ  be  rescinded,  and  Rodenck  L.  Ott  woukJ  receive  access  to 
certain  DOE  informatkxi. 


(FR  Doc.  97-15108  Filed  &-9-97;  8:45  am) 
aiujNacooc  •4ao-oi-p 


D t  >^  A  >    M  E!^  OF  ENERGY 

:■'  -^.t^rir  :;gi>  jsic.  Appeals 


Of 


No' 


i' 


Cases  «^"fK^  During  the  Week 

i  "vouu"  May  2,  1997 


During  the  Week  of  April  28  through 
May  2, 1997.  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  May  29,  1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  April  28  through  May  2,  1997] 


Name  ani  kx:atkxi  of  applk;ant 


Case  \io. 


Type  of  sutxnission 


Apr.  4,  1997 


Benton  County,  Office  of  Civilian   Radioactive 
Waste  Management,  Benton  County,  WA. 


VPX-001 1 


Do 


Martha  J.  McNeely.  Gilroy.  CA 


VFA-0291 


Do 


Personnel  Secunty  Review 


VSA-0120 


Supplemental  order.  If  granted:  The  OHA  woukJ 
issue  a  supplemental  order  to  the  decision 
and  order  issued  in  Case  No.  LPA-0001.  ap- 
proving Benton  County  and  the  OCRWM's 
Joint  Stipulatkin  of  Settlement,  and  would  dis- 
miss the  underiying  appeal  by  Benton  County 
with  prejudice. 

/Vppea)  of  an  information  request  denial.  If  grant- 
ed: The  March  27,  1997  Freedom  of  Informa- 
tion Request  Denial  issued  by  the  Office  of  the 
Executive  Secretariat  would  be  rescinded,  and 
Martha  J.  McNeely  would  receive  access  to 
certain  DOE  information. 

Request  lor  review  of  opinion  under  10  CFR  part 
710.  It  granted:  The  March  21.  1997  Opinion 
of  the  Office  of  Hearings  and  Appeals  (Case 
No.  VSO-0120)  would  be  reviewed  at  the  re- 
quest of  an  individual  employed  by  the  Depart- 
ment of  Energy. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  April  28  through  May  2,  1997] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Apf.29. 
May  2.  1 

1997 

997 

Wales  Transportation,  Inc.,  Dallas,  TX 

Mary  FeiW  Jarvis,  Richland,  WA 

RR272-291  ... 
VFA-0292  

Request  for  modification/rescission  in  the  crude 
oil  refund  proceeding.  If  granted:  The  March 
18.  1997  Decision  and  Order  Case  1^. 
RF272-97064  issued  to  Wales  Transportation, 
Inc.  would  be  modified  regarding  the  firm's  ap- 
plication for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Appeal  of  an  information  request  denial.  If  grant- 
ed: The  Apnl  24,  1997  Freedom  of  Information 
Request  Denial  issued  by  Richlarxl  Operations 
Office  would  be  rescinded,  and  Mary  FeikJ 
Jarvis  would  receive  access  to  certain  DOE  in- 
formation. 

" 

[FR  Doc.  97-15110  Filed  6-»-97:  8:45  am] 

BUJJNQ  CODE  646(M>1-P 


aEPAPTMENT  OP  ENERG>' 

Office  of  Hearings  and  Appeass 

Notice  01  issuance  ot  Decrsioos  and 
Orders  During  the  Week  of  May  li 
'hrough  May  16   199^ 

During  the  week  of  May  12  through 
May  16. 1997  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://wvvw.oha.doe.gov. 

Dated;  May  29.  1997. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  33 

Week  of  May  12  Through  May  16, 1997 

Appeal 

Roderick  L.  Ott.  5/16/97,  VFA-02B8 

Mr.  Roderick  L.  Ott  filed  an  Appeal 
from  a  March  24,  1997  determination  by 
the  Manager  of  the  Office  of  Scientific 
and  Technical  Information  of  the 
Department  of  Energy  (DOE).  In  that 
determination,  the  Manager  denied  Mr. 
Ott's  request  for  information  and  his 
request  for  a  waiver  of  fees.  In 
considering  the  Appeal,  the  DOE 
determined  that  Mr.  Ott's  request  was 
not  reasonably  descriptive  as  the  FOIA 
requires.  Also,  the  DOE  determined  that 
Mr.  Ott  had  not  satisfied  the  four  factors 
that  an  agency  must  weigh  to  determine 
whether  the  requester  has  met  the 
public  interest  requirement  for  an 
agency  to  grant  him  a  fee  waiver.  Thus, 
the  DOE  denied  Mr.  Ott's  Appeal  for  a 
fee  waiver  and  request  for  information. 

Refund  Application 

Hershey  Entertainment  &■  Resort  Co. 
et.  al.  5/14/97,  RFZ72-98707  et  al. 


Applicants,  including  Tarrant  County 
(Tarrant),  filed  Applications  for  Refund 
in  the  Subpart  V  crude  oil  overcharge 
refund  proceeding.  Tarrant's  filing 
service,  Wilson,  Keller  &  Associates 
(WKA),  extrapolated  fixjm  the  figure 
shoMrn  on  Tarrant's  purchase  volume 
printout  in  the  Gulf  proceeding  in  order 
to  derive  an  estimated  purchase  volume. 
WKA  claimed  it  was  entitled  to  do  so 
because  Tarrant  had  purchased  only 
diesel  fuel  from  Gulf,  and  that  product 
was  decontrolled  on  July  1.  1976.  The 
Office  of  Hearings  and  Appeals  (OHA) 
found  on  a  more  detailed  Gulf  customer 
listing  that  Tarrant  has  actually 
purchased  no  diesel  fuel  from  Gulf. 
Because  WKA  had  apparently  not 
attempted  to  verify  its  assertion  vtrith 
Tarrant,  this  Office  or  any  other  source, 
the  OHA  questioned  WKA's  reliability. 
Due  to  unreliability  of  the  assertion  of 
WKA  concerning  diesel  fuel  in  this  case, 
OHA  ordered  that  Tarrant's  refiind 
check  should  be  mailed  directly  to  that 
Applicant,  rather  than  to  WKA. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refimd  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Burlington  Northern 

Cal-Car  Service  Co , 

Citronelle-Mobile  Gathering/Clobe  Manufocturing  Co.  et  al 

Crude  Oil  Supple  

Crude  Oil  Supple  Refund  Dist  

Crude  Oil  Supple  Refund  Dist  

Gulf  Oil  Corporatioo/Michael  Hemdon  

Bruer  Airland  Gulf , 

Gulf  Oil  CorporatioiiyKen's  Gulf 

Joe's  Gulf „ 

Hildreth  Farmers  Coop  Assoc  et  al 
Sinton  Dairy 


RG2 72-742 

5/16/97 

RG272-10 

5/14/97 

RR336-112 

5/14/97 

RB272-00041 

5/16/97 

RB272-001M 

5/14/97 

RB272-0010g 

5/14/97 

RF300-20047 

5/14/97 

RF300-20048 

RF30O-21839 

5/14/97 

RF300-21840 

RF272-93527 

5/16/97 

RG272-747 

5/16/97 

in4<i 
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Dismissals 


The  following  submissions  were  dismissed. 


Name 


Clear  Fork  Ranch 

Consolidation  Coal  Co 

DavKl  Warren  &  Son,  Inc. 

Natjonal  Steel  Corp 

Peona  County  Sewice  Co. 


Case  ^4o. 


RF272-98603 

RF272-98660 

RF272-98605 

VXA-O001 

RR272-282 


(FR  Doc.  97-15109  Filed  6-9-97;  8:45  am] 
■lUMQ  CODE  t*tO-W-P 


b  N  V  p  O  .NMENTAL  PROTECTION 

AGFNCY 


[FRL-6837-8] 


ation  Coll«ction 


Per'of^arce  Standards  for  Primary 
s,  uT  num  Reduction  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUiMURY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
Standards  of  Performance  for  Primary 
Aluminum  Reduction  Plants  (NSPS 
Subpart  S),  OMB  Control  Number  2060- 
0031  Expiration  Date:  7/31/97.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actiial  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  10,  1997. 
FOR  FURTHER  MFORMA-nON  OR  A  CO(>Y 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1683.02 

fProviriiicl  V   niimKiJrurl    1067.05). 


SuPf^LtMtN'A- 


N^  JV.M  atioh: 


Title:  Standards  of  Performance  for 
Primary  Aluminum  Reduction  Plants 
(OMB  Control  No.  2060-0031;  EPA  ICR 
No.  1683.02  (Previously  numbered 
1067.05).  This  is  a  request  for  an 
extension  of  a  currently  approved  ICR. 

Abstract:  Primary  aluminum 
reduction  plants  emit  particulate  matter, 
carbon  monoxide,  volatile  organic 
compounds  (VOCs),  hydrogen  fluoride 
and  sulfur  dioxide  in  quantities  that  the 
Administrator  believes  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Consequently. 


New  Source  Performance  Standards  for 
primary  aluminum  reduction  plants 
were  promulgated.  Affected  facilities  are 
required  to  meet  total  fluoride  emission 
limits  as  well  as  opacity  limits.  Unless 
approved  for  less  frequent  testing, 
owners  or  operators  must  conduct 
monthly  performance  tests  to  verify 
compliance  with  the  standards,  and 
maintain  daily  records  of  production, 
raw  material  feed  rates,  and  cell  or 
potline  voltages.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information,  was  published  on 
December  2.  1996  (61  FR  63840).  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Primary  Aluminum  Reduction  Plants. 

Estimated  Number  of  Respondents:  6. 


Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
4,365  hours. 

Estimated  Total  Annualized  Cost 
Burden: 0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1067.05  and 
OMB  Control  No.  2060-0031  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street.  SW,  Washington,  DC  20460. 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW, 
Washington.  DC  20503. 

Dated:  June  4,  1997. 

Richard  Weatlund. 

Acting  Director,  Regulatory  Information 

Division. 

(FR  Doc.  97-15092  Filed  6-9-97;  8:45  am] 

BtUJNQ  CODE:  6SW-60-P 


ENVmONMF\-A.   PROTECTION 
SGrNCt 

[FRL-6838-2] 

Activit'e*.    Submissior'  «()'  OMB  Revipw 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Oil 
Pollution  Act  Facility  Response  Plan, 


UMI 
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OMB  Control  Number  2050-0135,  EPA 
ICR  Number  1630.03,  expiring  7/31/97. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  10,  1997. 
FOR  FURTHER  INPORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1630.03. 

Title:  Oil  Pollution  Act  Facility 
Response  Plan,  (OMB  Control  Number 
2050-0135,  EPA  ICR  Number  1630.03) 
expiring  7/31/97.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  authority  for  EPA's 
response  plan  requirements  is  derived 
from  Section  311  of  the  Clean  Water  Act 
as  amended  by  the  Oil  Pollution  Act  of 
1990  (OPA).  EPA's  regulation,  which  is 
codified  at  40  CFR  112.20  and  21, 
requires  that  owners  and  operators  of 
facilities  that  could  cause  substantial 
harm  to  the  environment  by  discharging 
oil  into  navigable  water  bodies  or 
adjoining  shorelines  prepare  plans  for 
responding  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge  of 
oil,  to  a  substantial  threat  of  such  a 
discharge,  and  as  appropriate,  to 
discharges  smaller  than  worst  case 
discharges. 

All  facility  response  plan  (FRP) 
reporting  and  recordkeeping  activities 
are  mandatory.  Each  FRP  is  submitted  to 
EPA.  The  Agency,  in  turn,  reviews  and 
approves  plans  from  facilities  identified 
as  haviag  the  potential  to  cause 
"significant  and  substantial  harm"  to 
the  environment  from  oil  discharges. 
Other  low  risk,  regulated  facilities  that 
are  not  required  to  prepare  facility 
response  plans  are  required  to 
document  their  determination  that  they 
do  not  meet  the  "substantial  harm" 
criteria. 

Facility  response  plans  enhance 
EPA's  ability  to  protect  navigable  waters 
and  sensitive  environments  when  oil 
discharges  occur  and  reduce  the  cost  of 
spills  to  the  regulated  community  and 
society.  Response  plans  reduce  such 
costs  by  ensuring  that  discharges  are 
controlled  and  cleaned  up  swiftly  and 
efficiently.  Facilities  that  are  prepared 
to  respond  to  incidents  are  more  likely 
to  contain  the  spread  of  a  spill  before  it 
reaches  navigable  waters  and  to  mitigate 
the  effects  of  a  spill  on  the  environment. 
In  an  emergency,  On-Scene 
Coordinators,  local  emergency  response 
officials  such  as  fire  chiefs,  and  outside 
oil  response  contractors  may  consult  the 
facility  response  plan. 


None  of  the  information  to  be 
gathered  for  this  collection  is  believed 
to  be  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  2/20/97  (62  FR  7769).  Three 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  as  follows:  An  average  of  .1 
hours  of  recordkeeping  for  newly 
regulated  &cilities  not  required  to 
prepare  FRPs  (i.e.,  facilities  that  certify 
that  they  do  not  meet  the  "substantial 
harm"  criteria);  8.3  hours  for 
recordkeeping  and  118.48  hours  for 
reporting  for  the  newly  regulated 
facilities  required  to  prepare  FRPs  (i.e., 
first  year  costs  for  plan  development); 
1.22  hours  for  recordkeeping  and  65.7 
hours  for  reporting  for  fecilities 
maintaining  FRPs  (i.e.,  subsequent  costs 
for  annual  plan  maintenance).  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  p^^ons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processicLg  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  9886. 

Estimated  Number  of  Respondents: 
9886. 

Frequency  of  Response:  One  time 
certification,  one  time  plan 
development.  Annual  plan  review  and 
revision  as  needed. 

Estimated  Total  Annual  Hour  Burden: 
376,599  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $11,632  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1630.03  and 

OMB  Control  No.  2050-0135  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.,  Washington,  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  June  4, 1997. 

Richard  Wotland, 

Action  Division  Director,  Regulatory 
Information  Division. 

[FR  Doc.  97-15098  Filed  6-9-97;  8:45  am] 
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EN  V  "  O  N  M  L  MAL  PROTECTION 
AGENCY 

[FRL-583&-1] 

Agency  Information  Collection 

AcTiv't'es  Undpr  OMB  "ev^pw 
-^urrime"'  '^ecj.ie*;*    Sta'"-.".^'"]-^  of 
Perfom-ianc*=  -o-  Ne»*  S^sNonary 
Source?  MaQ'-'ei;i  Tdp«s  >^oating 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D)),  this  notice  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  described 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval:  40  CFR  part  60, 
subpart  SSS— Magnetic  Tape  Coating 
Facilities,  OMB  Control  Number  2060- 
0171,  expiration  date:  9/30/97.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  10,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandv  Farmer  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1135.06. 

SUPPLEMENTARY  INFOMUTION: 

Title:  Standards  of  Performance  for 
Magnetic  Tape  Coating  Facilities  (OMB 
Control  No.  2060-0171;  EPA  ICR  No. 
1135.06). 

Expiration  date:  9/30/97.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract.  The  Administrator  has 
judged  that  VOC  emissions  from 
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magnetic  tape  coating  focilities  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 
operators  of  magnetic  tape  coating 
faicilities  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  provide 
semiannual  reports  of  excess  emissions. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Fwlaral  legister  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
5, 1997  and  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3982.2  hours. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
MMoetic  Tape  Manufacturing. 

&timated  Number  of  Respondents: 
14. 

Frequency  of  Response:  2. 

Estimated  Total  Annual  Hour  Burden: 
3982.2  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $139,377. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
tugnated  methods  for  minimising 


respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1135.06  and 
OMB  Control  No.  2060-0171  in  any 
correspondence. 

Ms.  Sandy  Fanner.  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  OC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW. 
Washington.  DC  20503. 

Dated:  June  4. 1997. 

Richard  Westlund, 

Acting  Division  Dimctor.  Regulatory 
Information  Division. 
(PR  Doc.  97-15104  Filed  6-9-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5838-S] 

Acid  Rain  Program:  Notica  of  Draft 
Writtan  Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  draft  written 

exemptions. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing  draft  written 
exemptions  from  Acid  Rain  permitting 
and  monitoring  requirements  to  2  utility 
units  at  2  plants  in  accordance  with  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
the  exemptions  are  also  being  issued  as 
a  direct  final  action  in  the  notice  of 
written  exemptions  published 
elsewhere  in  today's  Federal  Regvter. 
DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  July  10. 1997  or 
30  days  after  publication  of  a  similar 
document  in  a  local  newspap>er. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  location:  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  Illinois. 

Comments.  Send  comments  to:  David 
Kee,  Director.  Air  and  Radiation 
Division  (AT18J)  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 


name,  address,  and  telephone  number. 

and  the  commenter's  interest  in  the 

matter  and  affiliation,  if  any,  to  the 

owners  and  operators  of  the  unit 

covered  by  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT": 

Cecilia  Mijares.  U.S.  EPA  Region  5. 

(312) 886-0968. 

SUPPLEMENTARY  INFQHMAr.ON:  If  no 

significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today's  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  that  document.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn.  Because 
the  Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
written  exemptions,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  May  21,  1997. 
Brian  J.  McLeaa. 

Director,  Acid  Rain  Division.  Office  of 

Atmospheric  Programs,  Office  of  Air  and 

Radiation. 

[PR  Doc.  97-15100  Filed  6-9-97;  8:45  am) 
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AC!C  Hair  t^'ograrr    HQt\ce  o»  O'ffect 
FlHt?'  nVr'ftei^  huemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing,  as  a  direct  final 
action,  written  exemptions  from  the 
Acid  Rain  permitting  and  monitoring 
requirements  to  2  utility  units  at  2 
plants  in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the 
exemptions  are  being  issued  as  a  direct 
final  action. 

DATES:  Each  of  the  exemptions  issued  in 
this  direct  final  action  will  be  final  on 
July  2.1.  1997  or  40  days  after 
publication  of  a  similar  document  in  a 
local  newspaper,  whichever  is  later. 
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unless  significant,  adverse  comments 
are  received  by  July  10,  1997  or  30  days 
after  publication  of  a  similar  dociunent 
in  a  local  newspaper,  whichever  is  later. 
If  significant,  adverse  comments  are 
timely  received  on  any  exemption  in 
this  direct  final  action,  that  exemption 
will  be  withdraw  Ti  Ihmugh  a  document 
in  the  Federal  Register 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  location:  U.S.  H*A 
Region  5,  77  West  Jackson  Blvd., 
Chicago.  Illinois 

RM  FURTHER  INFORMATION  C0N1ACT: 
Cecilia  Mijares,  U.S.  EPA  Region  5, 
(312)88'>  mh8. 

SUPPLEMENTARY  information:  All  pubUc 
^uUL.iiifciji  ruceiveii  uii  <iu_y  exemption  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denied  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  oT  draft  written 
exemptions  that  is  published  elsewhere 
in  today's  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  fi^m 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  mora  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  date 
the  exempted  imit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  unit 
shall  no  longer  be  exempted  under  40 
CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Kni;  r'rogram. 

EPA  is  issuing  written  exemptions  to 
the  following  new  luiits,  effective  from 
January  1, 1997  through  December  31, 
2001: 

Oberlin  unit  10  in  Ohio,  owned  and 
operated  by  Oberlin  Municipal  Light  & 
Power  System.  The  designated 
representative  is  Robert  Dispirito. 

Wellington  Municipal  Utilities  West 
Station  unit  1  in  Ohio,  owned  and 
operated  by  Wellington  Miuiicipal 
Utilities.  The  designated  representative 
is  Robert  Dupee.  , 


Dated:  May  21, 1997. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 
(PR  Doc.  97-15101  Filed  6-9-97;  8:45  am) 
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[FRl    683&-e: 

National  OnnKing  Water  Aaviso-v 
Councii   Consumer  Confidence  Reoc^t 
Wo''K!ng  G^oup   Nottce  o*  Ooen 
Meeting 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Consumer  Confidence  Report 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  (established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  §  300(f)  et  seq.)). 
will  hold  a  meeting  on  8  and  9  July  itom 
9:00  a.m.  to  5:00  p.m.  at  the  Embassy 
Suites  Hotel,  1900  Diagonal  Road, 
Alexandria,  VA  22314. 

The  purpose  of  the  meeting  is  to 
finalize  recommendations  regarding  the 
draft  rule  which  will  be  presented  to  the 
NDWAC  The  meeting  is  open  to  the 
public,  but  seating  is  limited. 
Statements  from  the  public  will  be  taken 
at  the  end  of  the  first  day  if  time 
permits. 

For  more  information,  please  contact: 
Francoise  M.  Brasier,  Designated 
Federal  Officer,  Consumer  Confidence 
Report  Working  Group,  U.S.  EPA,  Office 
of  Ground  Water  and  Drinking  Water 
(4606),  401  M  Street  SW,  Washington, 
DC  20460,  (telephone)  202-260-5668. 
(e-mail) 
brasier  .francoisedepamail .  epa.gov . 

Dated:  Tune  2.  1997. 

Designated  Federal  Officer,  NationaJ  Drinking 
Water  Advisory  Council. 
[PR  Doc.  97-15097  Filed  6-9-47;  8:45  am) 
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ENVIRONMENTAL.  PROTEClsON 
4GENC>' 

[FPl  6838-3; 

Agency  infor?nat!on  Coi»e<tion 
Activities  Under  OMB  Revsew 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 


(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and48CFKChaDterl5 

FORFU«'-tc  .NtORM>s'!ON  :;on'ACT: 
Sandy  Fanner  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Nimaber. 

QviH  K  osponses  to  Agency  QearaBce 
Re>|uej>ii2> 

OMB  Approvals 

EPA  ICR  No.  1633.10;  Acid  Rain 
Program:  Amendment  for  Non- 
Cogeneration  Industrial  Unit 
Exemptions;  was  approved  05/28/97; 
OMB  No.  2060-0258;  expires  01/31/99. 

EPA  ICR  1713.03;  Federal  Operations 
Permits  Program  of  the  Clean  Air  Act — 
Part  71;  was  approved  05/28/97;  OMB 
No.  2060-0336;  expires  05/31/2000. 

EPA  ICR  No.  0370.15;  Land  Disposal 
Restrictions:  Phase  HI  Decharacterized 
Waste  Water,  Carbamate  Wastes,  and 
Spent  Potliners;  was  approved  05/07/97; 
OMB  No.  2040-0042;  expires  06/30/98. 

EPA  ICR  No.  1767.01;  Reporting  and 
Recordkeeping  Requirements  for 
Primary  Aluminum  Reduction  Plants; 
was  approved  05/13/97;  OMB  No.  2060- 
0360;  expires  05/31/2000. 

EPA  ICR  No.  1060.08;  Steel  Plants: 
Electric  Arc  Furnaces  and 
E)ecarburization  Vessels — NSPS 
Subparts  AA  and  AAa;  was  approved 
05/14/97;  OMB  No.  2060-0038;  expires 
05/31/2000. 

EPA  ICR  No.  1665.02;  Confidential 
Qaims;  was  approved  05/12/97;  OMB 
No.  2020-0003;  expires  05/31/2000. 

EPA  ICR  No.  1353.05;  Land  Disposal 
Restrictions  No-Migration  Variances — 
40  CFR  Part  268.6;  was  approved  05/12/ 
97;  OMB  No.  2050-0062;  expires  05/31/ 
2000. 

EPA  ICR  No.  1363.06;  Toxic  Chemical 
Release  Reporting,  Recordkeeping, 
Supplier  Notification,  and  Petitions 
imder  Section  131  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA);  was  approved  04/ 
30/97;  OMB  No.  2070-0093;  expires  04/ 
30/2000. 

EPA  ICR  No.  1784.02;  Addition  of 
Facilities  in  Certain  Industry  Sectors, 
Toxic  Chemical  Release  Repprting, 
Community  Right-to-Know;  was 
approved  04/30/97;  expires  04/30/2000. 
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EPA  ICR  No.  1550.04;  Conflict  of 
Interest;  was  approved  05/12/97;  OMB 
No.  2030-0023;  expires  05/31/2000. 

EPA  ICR  No.  0857.07;  Polychlorinated 
Biphenyls  (PCBs):  Manufacturing, 
Processing,  and  Distribution  in 
Commerce  Exemptions;  was  approved 
05/06/97;  OMB  No.  2070-0021;  expires 
05/31/2000. 

EPA  ICR  No.  1596.04;  Significant  New 
Alternatives  Policy  (SNAP)  Program 
under  Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990  (Final  Rule);  was 
approved  04/28/97;  OMB  No.  2060- 
0226;  expires  04/30/2000. 

EPA  ICR  No.  1564.04;  Small 
Industrial -Commerical-Institutional 
Steam  Generating  Units — NSPS  for 
Subpart  Dc;  was  approved  03/05/97; 
OMB  No.  2060-0202;  expires  03/31/ 
2000. 

EPA  ICR  No.  0795.09;  Notification  of 
Chemical  Exports— TSCA  Section  12(b); 
was  approved  04/26/97;  OMB  No.  2070- 
0030;  expires  04/30/99. 

EPA  ICR  No.  1132.05;  NSPS  for 
Volatile  Organic  Liquid  Storage 
Vessels— Subpart  Kb,  40  CFR  Part  60; 
was  approved  05/30/97;  OMB  No.  2060- 
0074;  expires  05/31/2000. 

EPA  ICR  No.  1093.05;  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines — Subpart  TTT;  was 
approved  05/30/97;  OMB  No.  2060- 
0162;  expires  05/31/2000. 

EPA  ICR  No.  1795.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Wool  Fiberglass 
Manufacturing;  was  approved  05/28/97; 
OMB  No.  2060-0359;  expires  05/31/ 
2000. 

Short  Term  Extensions 

On  04/17/97;  EPA  ICR  No.  1680.01; 
Combined  Sewer  Overflow  Policy;  OMB 
No.  2040-01 70;  received  an  extension  of 
expiration  date  to  5/31/97  and,  on  05/ 
22/97;  expiration  date  was  extended 
again  to  08/30/97. 

Dated:  June  4.  1997. 
Richard  Wotlund. 
Acting  Division  Director.  Regulatory 
Information  Division. 
(FR  Doc.  97-15099  Filed  &-9-97;  8:45  am) 
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SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(8),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Uw  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  buurden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  10,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Conftoission,  Room  234, 1919  M  St.. 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley^cc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0040. 

Title:  Application  for  Aircraft  Radio 
Station  License  and  Temporary  Aircraft 
Radio  Station. 

Form  Number:  FCC  Form  404/404-A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  1,350. 

Estimate  Hour  Per  Response:  20 
minutes  (.33). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  446  hours. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  FCC  404  for  a  new 


station  license,  renewal,  or  modification 
of  an  existing  license.  An  applicant 
filing  for  a  new  station  license  may 
operate  the  aircraft  radio  station 
pending  issuance  of  a  station  license  for 
a  period  of  90  days  under  a  temporary 
operating  authority  evidenced  by  a 
properly  executed  certification  on  FCC 
404-A.  The  form  has  been  revised  to 
include  a  space  for  the  applicant  to 
provide  an  Internet  or  e-mail  address 
and  Taxpayer  Identification  Number 
(TIN).  The  FCC  is  required  to  collect  the 
TIN  as  a  result  of  the  Debt  Collection 
Improvement  Act  of  1996.  The  TIN  will 
be  redacted  from  public  view.  There  has 
also  been  a  significant  decrease  in  the 
number  of  respondents  and  total  annual 
burden  due  to  delicensing  certain 
applicants  as  a'result  of  Report  and 
Order,  WT  Docket  No.  96-82  adopted 
October  18, 1996,  and  released  October 
25, 1996.  This  eliminated  the  individual 
radio  licensing  requirements  for  aircraft 
stations  that  operate  domestically  and 
are  not  required  by  statute  or  treaty  to 
carry  a  radio.  The  drug  certification  has 
been  incorporated  in  to  the  certification 
text  prior  to  applicant  signature  and  the 
requirement  to  check  a  "yes/no"  block 
eliminated.  An  additional  question  has 
been  added  to  clarify  whether  the 
aircraft  will  make  international  flights. 
FCC  staff  will  use  the  data  to  determine 
eligibility  for  a  radio  station 
authorization,  and  to  issue  a  radio 
station  license.  Data  is  also  used  by 
Compliance  personnel  in  conjunction 
with  field  engineers  for  enforcement 
and  interference  resolution  purposes. 
OMB  Approval  No.:  3060-0051. 
Title:  Application  for  Renewal  of 
Ship/ Aircraft  Radio  Station  License. 
Fonn  Number:  FCC  Form  405-B. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 
Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  10,500. 
Estimate  Hour  Per  Response:  10 
minutes  (.166). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1,743  hours. 
Needs  and  Uses:  FCC  Rules  allow  for 
the  use  of  this  form  to  renew  a  Ship/ 
Aircraft  Radio  Station  license  when 
there  are  no  changes  or  only  certain 
minor  changes  to  administrative  data. 
This  form  is  used  to  verify  existence  of 
a  station  every  ten  years.  During  the  last 
OMB  cycle,  the  Commission  separated 
the  Ship  and  Aircraft  renewal  into  two 
separate  collections,  3060-0051  and 
3060-0615  (FCC  Form  405-S),  due  to 
the  large  quantity  of  applications 
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received.  Since  that  submission,  the 
Commission  implemented  delicensing 
of  a  major  portion  of  the  Ship  and 
Aircraft  stations.  Therefore,  we  are  re- 
combining  the  two  collections  as  3060- 
0051  (FCC  Form  405-B)  and  will  let  the 
collection  for  3060-0615  expire.  The 
number  of  respondents  and  the  burden 
have  been  adjusted  accordingly  due  to 
delicensing  and  re-combining  of  the 
collections.  A  space  for  the  applicant  to 
provide  an  Internet  or  e-mail  address  is 
being  added  to  the  form  as  em 
alternative  media  for  contacting  the 
applicant  with  questions  relating  to  the 
application.  We  are  also  requesting 
permission  to  collect  the  Taxpayer 
Identification  Number  (TIN)  to  comply 
with  the  Debt  Collection  Improvement 
Act  of  1996.  This  will  be  added  to  the 
application  sometime  during  the  OMB 
three  year  cycle.  FCC  staff  will  use  the 
data  to  determine  eligibility  for  a 
renewed  radio  station  authorization, 
and  to  issue  a  radio  station  license.  Data 
is  also  used  by  Compliance  personnel  in 
conjunction  with  field  engineers  for 
enforcement  and  interference  resolution 
porposes. 

OMB  Approval  No.:  3060-0068. 

Title:  Application  for  Consent  to 
Alignment  of  Radio  Station 
Construction  Authorization  or  License 
(For  Stations  in  Services  Other  Than 
Broadcast). 

Form  Number:  FCC  Form  702. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit. 

Number  of  Respondents:  2,644. 

Estimate  Hour  Per  Response:  5  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  13,220  hours. 

Needs  and  Uses:  The  FCC  Form  702 
is  used  to  request  Conamission  approval 
of  assignment  of  radio  station 
construction  authorization  or  license. 
The  form  is  being  revised  to  increase  the 
number  of  respondents  and  total  annual 
burden  hours  as  a  result  of  the  Third 
Report  and  Order,  Redesignation  of  27.5 
GHz  Frequency  Band,  Establishing 
Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  (LMDS).  The 
Commission  concluded  that  any  LMDS 
licensee  will  be  permitted  to  partition  or 
disaggregate  portions  of  its 
authorization.  The  Fifth  Notice  of 
Proposed  Rulemaking  proposes  that  this 
form  will  be  used  to  complete  the 
disaggregation  and  partitioning  of 
LMDS.  This  form  may  also  be  used  in 
the  future  disaggregation  and 
partitioning  for  a  variety  of  spectrum- 
based  services  licensed  by  the 
Commission.  Specific  rules  will  be 


adopted  in  Reports  and  Orders  or  by 
Public  Notice  for  each  service  subject  to 
disaggregation  and  partitioning. 

The  form  has  been  revised  to  include 
a  space  for  the  applicant  to  provide  an 
Internet  or  e-mail  address  is  being 
added  to  the  form  as  an  alternative 
media  for  contacting  the  applicant  with 
questions  relating  to  the  application.  We 
are  also  requesting  permission  to  collect 
the  Taxpayer  Identification  Nimiber 
(TIN)  to  comply  with  the  Debt 
Collection  Improvement  Act  of  1996. 
The  drug  certification  question  has  been 
eliminated  and  text  added  to  the 
certification  block  prior  to  signature  in 
lieu  of  check  a  "yes/no"  block.  The 
application  has  been  revised  to  include 
reference  to  Part  101  applicants.  The 
data  will  be  used  by  Commission  staff 
to  determine  the  financial,  legal  and 
technical  qualifications  of  the  applicant 

Federal  Communicatioiu  Commission. 

Williun  F.  Caton, 

At:ting  Secretary. 

(FR  Doc.  97-15082  FUed  6-9-^7;  8:45  am] 
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Agency  intormation  Co!ie<;:t:o'> 
Activittes   Submissior  ?of  OMB 
=^eview^  Comment  Request 

AGBiCY:  Federal  Deposit  Insurance 

Corporation. 

AC^iON:  Notice  of  information  collection 

to  be  submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  plans  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Revision  of  ciurently 
approved  collection. 

Title:  Forms  Relating  to  Outside 
Counsel  Services  Contracting. 

Fonn  Number:  Representations  and 
Certifications  Form  5200/01  and 
Background  Investigation  Form  1600/ 
05. 

OAfB  Number:  3064-0122. 

Expiration  Date  of  OMB  Clearance: 
November  30,  1999. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 


FDIC  Contact:  Steven  F.  Hanfl.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  10,  1997  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUP1»t.EMENTARY  INFOmiA-nON:  To  ensure 
that  law  firms  that  seek  to  provide  legal 
services  to  the  FDIC  meet  die  eligibility 
requirements  established  by  Congress, 
such  law  firms  must  complete  a 
Representations  and  Certifications  form 
and  individuals  who  will  perform 
services  for  the  FDIC  must  complete  a 
Background  Investigation  form. 

Federal  Deposit  Inturaiice  CorporatioiL 
Robert  E.  FeUiaan. 

Deputy  Executive  Secretary. 

(FR  Doc.  97-15153  FUed  6-9-97;  8:45  am) 
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FEDERAL  MARfTIME  COMMISSION 

NotiCP    i'  Kgr^^m^r-its)  ni6d 

1  ne  L^mmission  nereoy  gives  notice 
of  the  filing  of  the  following 
agreementCs)  under  tiie  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appear  in  the 
Federal  Kesister. 
Agreemt:  : .%  ■  .  203-011578 
Title:  FANAL/FESCO  Chartering  and 

Cooperative  Working  Agreement 
Parties.- 

.  Ocean  Management,  Inc.,  D/B/A 
FESCO  Australia  North  America 
Line  ("FANAL") 
Far  Eastern  Shipping  Co.,  Ltd. 
("FESCO") 
Synopsis:  The  Agreement  permits 
FANAL,  upon  certain  linutations,  to 
charter  space  (up  to  the  entire  vessel) 
on  FESCO 's  vessels  in  the  trade 
between  the  United  States  and 
Australia  and  New  Zealand.  The 
parties  are  also  authorized  to  discuss 
and  agree  upon  matters  relating  to  the 
charters  and  whether  or  not  FESCO 
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will  offer  a  competitive  service  in  the 
Agreement  trade. 

Agreement  No.:  224-200968-001 

Title:  Port  of  Oakland/South  Pacific 
Container  Line  Terminal  Agreement 

Parties: 
Port  of  Oakland  ("Port") 
South  Pacific  Container  Line,  Inc. 
("SPCL") 

Synopsis:  The  amendment  provides  that 
m  lieu  of  tariff  wharfage  rates,  SPCL 
will  be  assessed  wharfage  t)ased  upon 
the  amount  of  cargo  it  moves  through 
the  Port's  facilities.  This  rate  will  be 
linked  to  a  varying  minimum  annual 
guarantee/break  point  of  cargo 
measured  as  loaded  TEUs. 

Agreement  No.:  224-201026 

Title:  Port  of  New  Orleans/Transocean 
Terminal  Operators,  Inc.  Lease 
Agreement 

Parties: 
Port  of  New  Orieans  ("Board") 
Transocean  Terminal  Operators,  Inc. 
("TTO") 

Synopsis:  The  proposed  Agreement 
permits  the  Board  to  lease  to  TTO  the 
Board's  Nashville  Avenue  Terminal. 
The  primary  terms  of  The  Agreement 
will  be  for  five  yetirs.  In  addition,  this 
Agreement  also  cancels  the  former 
lease  agreement  between  the  Bocu'd 
and  TTO,  Agreement  No.  301-200857. 

Dated:  June  4.  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaeph  C.  Polking, 
Secretary. 
[FR  Doc.  97-15007  Filed  &-9-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 


of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Commercial  Bancshares  of  Ozark, 
Inc.,  Ozark,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  The  * 
Commercial  Bank  of  Ozark,  Ozark, 
Alabama. 

2.  F  &M  Bancorporation,  Inc., 
Kaukauna,  Wisconsin,  and  F  &  M 
Merger  Corporation,  Kaukauna. 
Wisconsin;  to  acquire  and  merge  with 
Clear  Lake  Bancorp,  Inc.,  Clear  Lake, 
Wisconsin,  and  thereby  indirectly 
acquire  Landmark  Bank,  Clear  Lake, 
Wisconsin. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Norma  McLane-Smith  Family 
Limited  Partnership,  Poplar  Blufi', 
Missouri;  to  acquire  14.46  percent  of  the 
voting  shares  of  Midwest 
Bancorporation,  Inc.,  Poplar  Bluff, 
Missouri,  and  thereby  indirectly  acquire 
Midwest  Bancshares,  Inc.,  Poplar  Bluff, 
Missouri;  First  Midwest  Bank  of 
Piedmont,  Piedmont,  Missouri;  First 
Midwest  Bank  of  Dexter.  Dexter, 
Missouri;  and  Carter  County  State  Bank, 
Van  Buren,  Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  votmg  shares  of  First 
Bank  National  Association,  Fargo,North 
Dakota. 

Board  of  Govenors  of  the  Federal  Reserve 
System.  June  5,  1997. 
Jennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-15127  Filed  6-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  In  Pennissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  25,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Altus  NBC  Corporation,  Inc., 
Oklahoma  City,  Oklahoma;  to  engage  de 
novo  through  its  subsidiaries,  NBC 
Corporation,  Inc.,  Oklahoma  City, 
Oklahoma,  and  NBC  Technologies,  Inc., 
Oklahoma  City,  Oklahoma,  in  the 
activity  of  providing  data  processing 
services  to  others,  pursuant  to  § 
225.28(b)(14)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-15126  Filed  6-9-97;  8:45  am] 
BIUJNQ  COOE  ttlft-OI-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING: 
Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System.* 
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TIME  AND  DATE:  4:30  p.m.,  Friday.  June 
13, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed 

MA'zRi-   'C   at   0ONS:DfcRED: 

1.  Personnel  action  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  an  individual  Federal  Reserve 
System  employee. 

2.  Any  items  carried  forward  &om  a 
previou-;"  inced  meeting. 
CONTACn  FE.RSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

*  The  Ck)inmittee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift,  Lang-Tenn  Disability  Income,  and 
Insurance  Plans  for  Employees  of  the  Federal 
Reserve  System. 

Dated:Iune6,  1997. 
Willi.io;  *•    v\ii.-s, 
Secretary  oj  ine  tfoard. 
[PR  Doc.  97-15327  Filed  6-«-97;  3:40  pm] 

BlUiNO  OOOE  e210-01-P 

^FDFn.Al  RESFRVP  «;vS"rM 

Sunsnine  Act  Meet  "-a 

AGENCY  HOLOtNG  THE  MEET1NQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday.  June 

16,  1997. 

Pl>CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

status:  Closed. 

MAriE.RS  TO  BE  CONSiDLBED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  ]une  6,  1997. 
Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-15328  Filed  6-6-97;  3:40  pm) 

BILUNG  CODE  S210-01-P 


DE  P  i  »   M  EPrr  OF  HEALTH  AND 

HUMAN*  SEPViCES 

Agency  for  To  XL  SuDsiances  and 

Disease  ^eG'st''-, 

[ATSDR-119] 

Qus'"'?'''*  '''jD'ic  Heal*'"  •*':-as%~"<^-"'' 
Compietec 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  is  a  quarterly 
announcement  that  contains  a  list  of 
sites  for  which  ATSDR  has  completed 
public  health  assessments  during  the 
period  January-March  1997.  This  list 
includes  sites  that  are  on  or  proposed 
for  inclusion  on  the  National  Priorities 
List  (NPL). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Qifton  Road,  NE,  Mailstop  E-32. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  was  published  in  the 
Federal  Register  on  March  21,  1997  [62 
FR  13622].  The  quarterly  announcement 
is  the  responsibility  of  ATSDR  under 
the  regulation  Public  Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities  [42  CFR  part  90).  This  rule 
sets  forth  ATSDR's  procedures  for  the 
conduct  of  public  health  assessments 
under  section  104(i)  of  the 
Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)l. 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta,  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  completed  public  health 
assessments  are  also  available  by  mail 
from  the  U.S.  Department  of  Commerce. 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  or  by 
telephone  at  (703)  487-4650.  NTIS 


charges  for  copies  of  public  health 
assessments.  The  NTIS  order  numbers 
are  listed  in  parentheses  following  the 
site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  January  1,  1997.  and  March 
31,  1997,  public  health  assessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

California 

Montrose  Chemical  Corporation — 

Torrance— {PB97-146583) 
T.H.  Agriculture  and  Nutrition 

Company— Fresno— {PB97-1 38440) 

Connecticut 

Barkhamsted-New  Hartford  Landfill — 
Barkhamsted— {PB97-146435) 

Iowa 

Fairfield  Coal  Gasification  Plant — 
Fairfield— (PB97-132252) 

Massachusetts 

U.S.  Army  Materials  Technology 
Laboratory— Watertown — (PB97- 
140677) 

Minnesota 

Littlefork  Groundwater 
Contamination — Littlefork — (PB97- 
141667) 

Nebraska 

Clebum  Street  Well  Site— Grand 
Island— (PB97-153621) 

New  Jersey 

CPS/Madison  Industries  (a/k/a  GPS 
Chemical/Madison  Industries) — Old 
Bridge  Township— (PB97-138465) 

Ohio 

Air  Force  Plant  85— Columbus — (PB97- 

138473) 
Nease  Chemical — Salem — (PB97- 

138457) 

Oregon 

Reynolds  Metals  Company — 
Troutdale— {PB97-132245) 

Utah 

Murray  Smelter— Murray — (PB97- 
129472) 

Washington 

Old  Navy  Dmnp/Manchester  Laboratory 
(USEPA/NOAA)— Manchester— 
(PB97-153639) 

Dated:  June  4, 1997. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

(FR  Doc.  97-15063  Filed  6-9-97;  8:45  am] 

BiLUNQ  CODE  4163-70-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMA^  nERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  775] 

Prinrtary  Prevention  Skin  Cancer 
Strategies  for  Children,  Parents,  and 
Caregivers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreement  projects 
for  primary  prevention  of  skin  cancer, 
and  to  build  a  national  primary 
prevention  effort  that  targets  children 
(aged  0-13),  parents,  and  caregivers. 
Caregivers  are  defined  as  those 
individuals  who  spend  a  significant 
number  of  consecutive  hours  with  a 
child  or  children  on  a  daily  basis,  i.e., 
grandparents,  day-care  workers, 
teachers,  foster  parents,  etc.  Project 
activities  will  be  developed  to 
complement  previous  and  ongoing 
efforts  of  the  National  Skin  Cancer 
Prevention  Education  Program 
(NSCPEP)  and  focus  on  two  program 
options.  Applicants  may  choose  one  or 
both  of  the  options.  The  strategies  or 
activities  proposed  for  each  option 
chosen  must  be  clearly  identified  and 
stand  alone,  and  applications  must 
include  separate  narratives  and  budgets 
for  each  option  selected. 

Applicants  not  adhering  to  this 
requirement  will  be  disqualified. 

Option  One:  Develop  and  conduct  a 
skin  cancer  primary  prevention 
intervention. 

Option  Two:  Develop  partnerships, 
coalitions,  or  interest  groups  with  the 
lay,  professional,  and  scientific 
community  that  supplement  and 
support  the  primary  prevention  efforts 
of  the  NSCPEP. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Cancer.  (For  ordering  a  copy  of 
"Healthy  People  2000",  see  the  section 
"Where  To  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under 
section  317{k)(2)  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C. 
247b(k)(2)).  Applicable  program 
regulations  are  found  in  42  CFR  part 
51b — Project  Grants  for  Preventive 
Health  Services. 


Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Pub.  L. 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  public  and 
private  not-for-profit  organizations, 
governments,  and  their  agencies.  Thus, 
universities,  colleges,  research 
institutions,  other  not-for-profit  public 
and  private  organizations.  State  and 
local  governments  or  their  bona  fide 
agents,  federally  recognized  Indian 
tribal  governments.  Indian  tribes  or 
Indian  tribal  organizations,  and  small, 
minority-and/or  women-owned  not-for- 
profit  businesses  are  eligible  to  apply. 

Note:  Organizations  described  in  section 
501(c)(4)  of  Ihe  Internal  Revenue  Code  of 
1966  that  engage  in  lobbying  are  not  eligible 
to  receive  Federal  grant  and  cooperative 
agreement  funds. 

Availability  of  Funds 

Approximately  $800,000  is  available 
in  FY  1997  to  fund  approximately  four 
awards.  A  minimum  of  one  award  will 
be  made  for  each  of  the  Options.  The 
average  award  will  be  $200,000,  with 
awards  ranging  from  approximately 
$150,000  to  $250,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30.  1997,  and  will  be  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  FederaJ  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23,  1989),  recipients 
(and  their  subtler  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 


funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act.  which  became 
effective  October  1.  1996.  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law, 
Section  503  of  Public  Law  104-208. 
provides  as  follows: 

Section  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  *   *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997.  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  section  101(e). 
Public  Law  104-208  (September  30, 
1996). 

Background 

Skin  cancer  is  the  most  conunon  form 
of  cancer  in  the  United  States,  which 
accounts  for  more  than  one  million  new 
cases  annually  or  roughly  one  third  of 
all  new  cancer  cases.  Basal  and 
squamous  cell  skin  aancers  are  the  most 
common  types  of  skin  cancer  and  tend 
to  have  a  low  mortality  but  high 
morbidity  that  may  result  in 
disfigurement  and  disability.  Melanoma 
has  a  lower  incidence,  but  a  higher 
mortality  rate  among  the  skin  cancers. 
The  American  Cancer  Society  estimates 
that  in  1997,  40,300  persons  will  be 
diagnosed  with  melanoma  of  the  skin 
and  7.300  will  die  from  the  disease. 
There  will  be  a  projected  total  of  9,490 
deaths.  2,100  resulting  from  basal  cell, 
squamous  cell,  and  a  small  proportion 
of  more  rare  skin  cancers.  From  1973- 
1992.  the  overall  percentage  increase  in 
the  rate  of  death  of  melanoma  (34.1%) 
was  the  third  highest  of  all  cancers. 
Incidence  rates  are  over  10  times  higher 
among  whites  than  among  blacks  (11.7 
per  100,000  v.  0.8  per  100.000  for  the 
period  1985-1989).  Mortality  from 
cutaneous  melanoma  has  increased. 
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although  less  rapidly  than  the 
incidence.  Survival  has  improved  partly 
because  of  an  increase  in  the  proportion 
of  cases  diagnosed  at  the  localized  stage. 

Unprotected  exposure  to  ultraviolet 
radiation,  from  the  sun  or  nonsolar 
sources  such  as  tanning  beds,  is  strongly 
associated  with  skin  cancer.  Melanoma 
appears  to  have  a  strong  association 
with  early  life  sun  exposure  and 
sunburns.  Because  of  the  apparent  link 
between  severe  sunburns  during 
childhood  and  increased  risk  of 
melanoma  later  in  life,  special  efforts 
should  be  made  to  protect  children  from 
the  sun.  Basal  cell  cancer  and  melanoma 
appear  to  be  occurring  at  earlier  ages, 
which  implies  the  early  initiation  of 
activities  that  significantly  increase  sun 
exposure  among  children. 

There  are  some  predisposing  risk 
factors  that  appear  to  heighten  the 
propensity  for  the  development  of  skin 
cancer  such  as  the  presence  or  family 
history  of  skin  cancer;  large  mole  count; 
fair  or  light  colored  complexion,  hair 
and  eyes;  and  skin  that  readily  buums 
from  sun  exposure. 

Currently,  it  is  recommended  that 
people  of  all  ages,  and  especially  those 
with  light  complexions,  limit  sun 
exposure.  Parents  and  caregivers  should 
limit  sun  exposure  for  infants  and 
children.  Childhood  education  is 
considered  a  priority  target  for 
prevention  because  children  receive  an 
estimated  70-80  percent  of  lifetime  sun 
exposure  before  the  age  of  18;  excessive 
sun  exposure  early  in  life  appears  to 
increase  the  risk  of  the  subsequent 
development  of  skin  cancer  later  in  life, 
and  beneficial  behavior  patterns 
established  during  early  childhood  often 
persist  throughout  life.  Children  are 
particularly  at  risk  for  sun  exposure  and 
have  the  greatest  lifetime  potential  to 
benefit  from  positive  sun  protection 
habits.  Strategies  should  identify 
discrete  actions  children,  parents,  and 
caregivers  can  take  to  assure  adequate 
protection  from  the  sun. 

Since  1994,  CDC  has  been  developing 
and  implementing  the  NSCPEP 
program.  Related  projects  funded  by 
CDC  include:  development  and 
evaluation  of  skin  cancer  primary 
prevention  education  strategies;  media 
campaigns  with  resultant  widespread 
media  dissemination;  national  skin 
cancer  prevention  education 
agenda-setting  meetings;  development 
of  partnerships;  development  of 
educational  brochures  with  other 
agencies  and  organizations,  and 
development  of  guidelines  for  skin 
cancer  prevention  in  the  school  and 
community.  In  the  fall  of  1996,  CDC 
co-sponsored  and  participated  in  a 
workshop  related  to  basal  cell  and 


squamous  cell  skin  cancers,  spear- 
headed by  the  National  Institute  of 
Arthritis,  Musculoskeletal,  and  Skin 
Diseases,  National  Institutes  of  Health. 
Workshop  deliberations  affirmed  the 
need  to  develop  strategies  aimed  at  the 
protection  of  children  from  over 
exposure  to  the  sun  and  the 
recommendations  reflected  this.  The 
previously  mentioned  activities  have 
provided  guidance  and  focus  to  CDC's 
advances  in  skin  cancer  prevention.  As 
a  result,  CDC  will  continue  to  focus 
efforts  on  primary  prevention  strategies 
that  support  the  initiation,  growth,  and 
maintenance  of  the  NSCPEP, 
partnerships  with  national  professional 
organizations,  agencies,  institutions, 
and  the  media. 

Purpoae 

This  program  will  assist  in  developing 
and  building  upon  efforts  that  are 
consistent  writh  the  NSCPEP.  The 
primary  goal  of  this  program  is  to 
develop,  conduct,  and  evaluate 
strategies  that  effectively  reach  children, 
parents,  and  caregivers,  and  are  aimed 
at  reducing  skin  cancer  through  the 
adoption  of  preventive  behaviors  and 
the  institution  of  sun  protection 
measures.  These  measures  may  include 
environmental  interventions,  such  as 
physical/structiu^  modifications  or 
incentives.  Such  strategies  could 
include  providing  physical  structiu«s 
and  accompanying  incentives  to  seek 
shade,  and  requiring  the  use  of  hats, 
protective  clothing,  etc.,  when  outside 
or  altered  times  for  outdoor  activities. 

Program  RequirementB 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  A.  (Recipient  Activities)  and  CDC 
will  be  responsible  for  the  activities 
under  B.  (CDC  Activities). 

A.  Recipient  Activities 

Option  One:  Develop  and  conduct  a 
skin  cancer  primary  prevention 
intervention. 

1.  Seek  input  from  persons  in  the 
targeted  population,  representative 
interest  groups,  and  persons  who  can 
complement  activities  and  provide 
expertise  such  as  medical,  behavioral, 
and  public  health  perspectives.     \ 

2.  Inventory  resources  needed  to 
develop,  conduct,  and  evaluate  the 
intervention,  such  as  hardware, 
software,  skills,  capabilities,  and 
material  and  logistic  resources,  e.g. 
training  materials,  transportation,  etc. 

3.  Develop  the  intervention. 

4.  Develop  procedures  and  tools  for 
collecting  pre-intervention  data, 


intervention  process  data,  and  post 
intervention  data. 

5.  Create  a  marketing  plan.  Include 
testing  of  the  plan  to  ensure  that 
adequate  niunbers  of  the  targeted 
population  are  informed  and  have  the 
opportunity  to  participate. 

6.  Pilot  test  the  intervention  among  a 
representative  sample  of  the  targeted 
population. 

7.  Conduct  the  intervention  in  a 
defined  targeted  population,  taking  into 
account  modifications  and  adjustments 
identified  during  the  pilot  test. 

8.  Analyze  and  evaluate  the  results  of 
the  intervention  using  appropriate 
qualitative  or  quantitative  methods. 
Include  an  assessment  of  the  fidelity  of 
the  methodology  and  protocol,  and  a 
description  of  results  with  respect  to 
awareness,  knowledge,  and  to  the 
degree  possible,  behavioral  change 
attributed  to  the  intervention  in  the 
targeted  population. 

9.  Participate  in  conferences, 
workshops,  and  meetings  convened  by 
CDC. 

Option  Two;  Develop  partnerships, 
coalitions,  or  interest  groups  with  the 
lay,  professional,  and  scientific 
community  that  supplement  and 
support  the  primary  prevention  efforts 
of  the  NSCPEP. 

1 .  Define  and  provide  justification  for 
the  scope  of  the  proposed  partnerships, 
coalition(s),  or  interest  group(s).  The 
scope  can  be  a  diverse  group  of 
interested  agencies  and  organizations, 
including  public  health;  public  and 
private  education  agencies;  voluntary 
organizations;  advocacy  groups;  not-for- 
profit  and  for  profit  organizations,  etc.. 
or  a  more  narrowly  defined  group  of 
interested  agencies  and  organizations 
that  has  as  their  constituent  base  the 
populations  for  which  this  program  is 
intended,  for  example,  children  and 
youth  organizations;  schools;  media  and 
private  sector  partners;  parks  and 
recreation  organizations;  U.S.  sport  and 
athletic  organizations,  parent 
organizations,  etc.  The  magnitude  of 
reach  should  describe  the  level  at  which 
the  activities  will  occur  (local.  State, 
regional,  or  national). 

2.  Develop  the  purpose,  mission, 
objectives,  and  expected  outcomes  of 
the  partnerships,  coalition(s),  or  interest 
group(s). 

3.  Develop  criteria  for  selecting 
members  b^ed  on  #2,  include  length  of 
the  term  and  ways  to  optimize  member 
involvement  and  buy  in. 

4.  Define  the  level  of  involvement  and 
expected  contributions  of  members. 
Address  issues  related  to  organizational 
structvire  and  function;  composition  of 
subcommittees  and  ad  hoc  committees; 
decision  making  processes,  etc. 
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5.  Identify  ways  to  enhance  process 
efforts,  such  as  building  infrastructure, 
facilitating  group  process  and 
communication,  and  planning  and 
attending  to  meeting  logistics. 

6.  Establish  an  initial  agenda  for 
action  and  facilitate  group  process  to 
develop  a  purpose,  short-and  long-term 
goals,  and  activities. 

7.  Develop  a  strategy  to  sustain 
partnerships,  coalition(s],  or  interest 
group(s). 

8.  Describe  plans  for  integrating 
efforts  and  activities  into  ongoing 
national  efforts. 

9.  Develop  a  mechanism  for 
monitoring  and  reporting  coalition 
activities  and  accomplishments.  This 
may  include,  but  is  not  limited  to, 
meeting  minutes,  attendance  logs, 
operational  and  procediual  manuals, 
etc. 

10.  Participate  in  conferences, 
workshops,  and  meetings  convened  by 
CDC. 

B.  CDC  Activities 

1.  Provide  scientific  and 
programmatic  technical  assistance. 

2.  Participate  with  and  assist  recipient 
in  identifying  appropriate  agencies  and 
organizations  that  will  enhance  project 
activities. 

3.  Collaborate  with  recipients  to 
develop,  implement,  evaluate,  and 
disseminate  project  activities  designed 
to  improve  and  change  the  knowledge, 
attitude,  and  impact  on  behaviors  of  the 
targeted  groups. 

4.  Monitor  the  recipient's 
performance  of  project  activities, 
attainment  of  project  objectives,  and 
compliance  with  other  CDC 
requirements. 

5.  Provide  periodic  updates  about 
skin  cancer  prevention  public 
knowledge,  attitudes,  and  practices,  and 
scientific  data  when  available. 

6.  Assist  with  the  design  and  conduct 
of  the  evaluation  plan,  including  project 
outcomes  and  process  measures,  and 
modifications,  as  deemed  necessary. 

7.  Coordinate  dissemination  of 
recipients'  experiences  and  results 
through  grantee  meetings,  workshops, 
and  conferences  with  other  CDC 
recipients,  other  NSCPEP  projects,  and 
CDC. 

8.  Assist  recipients  with 
dissemination  of  project  results  in  the 
public  domain,  through  venues  such  as 
professional  publications,  presentations 
at  conferences,  etc. 

Technical  Reporting  Requirements 

Semi-annual  progress  reports  are 
required  and  must  be  submitted  no  later 
than  30  days  after  each  semi-annual 
reporting  period.  The  semi-aimual 


progress  reports  must  summarize  the 
following:  (1)  A  comparison  of  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  reporting 
period;  (2)  the  reasons  for  slippage  if 
established  goals  were  not  met;  and  (3) 
other  pertinent  information,  including, 
when  appropriate,  analysis  and 
explanation  of  unexpectedly  high  costs 
for  performance. 

An  annual  financial  status  report 
must  be  submitted  no  later  than  90  days 
after  the  end  of  each  budget  period. 
Final  financial  and  performance  reports 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period.  All  reports 
must  be  submitted  to  the  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC. 

Application  Content 

All  applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1  (Revised  7/92,  OMB 
Number  0937-0189),  information 
contained  in  this  program 
announcement,  and  the  instructions 
outlined  below.  Applicants  are  required 
to  submit  an  original  and  two  copies  of 
the  application.  Pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendixes  must  be 
included.  Begin  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  application  must  be 
submitted  unstapled  and  unbound.  All 
materials  must  be  typewritten,  single- 
spaced,  with  unreduced  type  on  8^/2  by 
11"  paper,  with  at  least  1"  margins, 
headers  and  footers,  and  printed  on  one 
side  only. 

Appendixes  should  be  of  a  reasonable 
length;  only  include  documents 
necessary  to  support  the  application, 
such  as  Letters  of  Support  and  examples 
of  relevant  work,  as  requested. 

Applicants  should  discuss  technical, 
progranunatic,  and  public  health 
expertise  they  can  offer  in  the 
development  of  national  skin  cancer 
prevention  efforts  and  in  participation 
in  national  meetings  and  on  committees 
and  task  forces.  An  evaluation  plan 
should  be  included  with  the 
application. 

Applicants  may  elect  to  submit 
proposals  that  address  one  or  both  of  the 
options.  Each  option  must  be  treated  as 
a  separate  submission  or  application 
and  the  application(8)  should  not 
exceed  30  pages,  excluding  appendixes. 

Option  One:  Develop  and  conduct  a 
skin  cancer  primary  prevention 
intervention. 

Option  Two:  Develop  partnerships, . 
coalitions,  or  interest  groups  with  the 
lay,  professional,  and  scientific 
community  that  supplement  and 


support  the  primary  prevention  efforts 
of  the  NSCPEP. 

A.  Executive  Summary 

Provide  a  clear,  concise,  one-page 
sununary  of:  (1)  The  capabilities  and 
experience  in  conducting  activities 
related  to  the  Option  selected.  Include 
any  activities  conducted  in  skin  cancer 
prevention;  (2)  the  major  objectives  of 
the  proposed  project;  (3)  roles  and 
responsibilities  of  proposed  project 
personnel,  including  collaborators;  and 
(4)  the  estimated  total  cost  of  the 
project,  including  the  total  funds 
requested. 

B.  Demonstrated  Capabilities 

Provide  evidence,  based  on  previous 
projects,  of  the  ability  to: 

Option  One:  Develop  and  conduct  a 
skin  cancer  primary  prevention 
intervention. 

1.  Describe  examples  of  previous 
primary  prevention  intervention  work, 
including  those  in  skin  cancer 
prevention  or  in  other  health  areas. 
Discuss  organization  capability,  scope, 
magnitude  of  reach  (local.  State, 
regional,  national),  targeted  population, 
process  and  evaluation  methodology, 
and  description  of  the  outcomes  and 
efficacy. 

2.  Include  evidence  of  adequate 
resources  to  develop,  conduct  and 
evaluate  interventions,  such  as  staff 
expertise,  focilities,  hardware,  and 
software.  E)escribe  the  capabilities 
available  to  obtain  additional  resources 
when  appropriate. 

3.  Include  evidence  of  direct  work 
with  children,  parents,  and  caregivers, 
and/or  evidence  of  collaborative  efforts 
on  projects  with  interest  groups  and 
organizations,  representing  children, 
parents,  and  caregivers,  that  have 
conducted  primary  prevention 
interventions,  including  those  in  skin 
cancer  prevention  or  in  other  health 
areas. 

Option  Two:  Develop  partnerships, 
coalitions,  or  interest  groups  with  the 
lay,  professional,  and  scientific 
community  that  supplement  and 
support  the  current  efforts  of  the 
primary  prevention  educational 
activities  of  the  NSCPEP. 

1.  Describe  previous  experiences  and 
provide  examples  of  development  or 
substantive  participation  and  sustain 
ability  of  previous  partnerships, 
coalition(s),  or  interest  group(s).  Include 
names  or  types  of  members,  scope, 
magnitude  of  reach  (local,  State, 
regional,  national),  process  and 
evaluation  methodology,  and  a 
description  of  outcomes  and  efficacy. 

2.  Describe  the  organizational  role  and 
processes  employed  to  ensiure  adequate 
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resources  to  develop,  implement, 
evaluate,  and  sustain  partnerships, 
coalition(s),  or  interest  group(s). 

3.  Describe  and  include  evidence  of 
past  or  current  experience  and 
participation  in  partnerships, 
coalition(s),  or  interest  group(s)  that 
havG  children,  parents,  or  caregivers  as 
constituents,  and  that  have  conducted 
prevention  activities. 

4.  Include  final  reports,  proceedings, 
materials  developed,  or  a  list  of 
accomplishments  resulting  from  group 
activities  in  the  appendix. 

C.  Project  Objectives 

Submit  overall  project  objectives  that 
are  specific,  measurable,  realistic,  and 
time-phased.  Activities  during  year  01 
through  year  03  should  be  related  and 
build  on  previous  work.  This  should  be 
reflected  in  the  overall  project 
objectives.  The  objectives  and  activities 
related  to  year  01  should  be  described 
in  detail.  Year  02  and  03  objectives  and 
activities  should  be  briefly  described. 
End-of>year  and  end-of-project  expected 
outcomes  should  be  included. 

D.  Operational  Plan 

Describe  the  operational  plan  for 
achieving  each  of  the  objectives 
established  in  section  C.  Provide  a 
concise  description  of  each  major 
activity,  and  how  it  will  be  carried  out. 
Include  proposed  collaborative  efforts. 
Include  relevance  to  the  National  Skin 
Cancer  Prevention  Education  Program 
efforts.  The  plan  must  have  a  timeline 
for  completion  of  each  major  activity. 
The  year  01  timeline  must  include 
specific  process  steps  and  include  CDC 
review  and  approval. 

Letters  of  support  that  specify  the 
precise  nature  of  proposed 
collaboration,  and  the  products, 
services,  capabilities,  or  other  activities 
that  will  be  provided  through  the 
collaboration  should  be  included  in  the 
appendix. 

Specifically  for  the  Option  selected, 
the  Operational  Plan  should  include  the 
following: 

Option  One:  Develop  and  conduct  a 
skin  cancer  primary  prevention 
intervention. 

1.  Describe  and  provide  a  rationale  for 
the  proposed  intervention.  Include 
specific  process  steps  that  will  be 
undertaken  to  accomplish  the  proposed 
project.  These  steps  should  include,  but 
are  not  limited  to: 

(a)  The  extent  of  problem:  targeted 
population  selection  and  rationale; 
baseline  data  on  knowledge,  attitudes, 
and  practices;  literature  review; 
incorporation  of  existing  primary 
prevention  or  skin  cancer  prevention 
efforts;  theoretical  framework;  goals  and 


objectives;  development  of  intervention 
and  marketing  plan,  including  testing  of 
the  intervention,  to  ensure  that  adequate 
numbers  of  the  targeted  population  are 
informed  and  have  the  opportiuiity  to 
participate,  and  development  of  data 
collection  tools.  Include  the  availability 
of  resources  to  be  used  on  this  project, 
such  as  skills,  capabilities,  materials, 
and  facilities. 

(b)  Plans  for  the  implementation  of 
the  intervention,  following  the  pilot  or 
pretesting  of  the  intervention  in  a 
sample  population.  Include  sampling, 
mechanisms  for  modification  and 
retesting,  and  conduct  of  the 
intervention  in  the  population. 

(c)  The  formative,  outcome,  and 
process  measures  proposed,  and  the 
methodology  used  to  evaluate  these 
measures. 

(d)  The  expected  impact  on  the  efforts 
oftheNSCPEP. 

2.  Include  specific  plans  to 
collaborate  with  key  agencies  and 
organizations  representing  targeted 
populations,  CDC,  other  grantee 
recipients,  and  current  NSCPEP  efforts. 
Include  letters  of  support  (in  the 
appendixes)  from  agencies  and 
organizations  with  a  substantive  role  in 
the  proposed  activities. 

3.  Include  a  detailed  timeline  for  all 
proposed  activities. 

4.  Include  evaluation  methodology  of 
the  intervention  by  using  appropriate 
qualitative  or  qutmtitative  methods. 
Include  an  assessment  of  the  fidelity  of 
the  selected  methodology  and  protocol, 
and  a  description  of  proposed  results 
with  respect  to  awareness,  knowledge, 
and  to  the  degree  possible,  behavioral 
change  attributed  to  the  intervention  in 
the  targeted  population. 

Option  Two:  Develop  partnerships, 
coalitions,  or  interest  groups  with  the 
lay,  professional,  and  scientific 
community  that  supplement  and 
support  the  primary  prevention  efforts 
of  the  NSCPEP. 

1.  Include  the  scope  of  partnerships, 
coalition(s),  or  interest  group(s).  This 
should  include  the  proposed 
composition  (diverse  versus  narrow) 
and  the  proposed  magnitude  of  reach 
(local.  State,  regional,  or  national). 

2.  Include  the  proposed  purpose, 
objectives,  and  expected  outcomes  of 
the  partnerships,  coalition(s),  or  interest 
group(s). 

3.  Include  criteria  used  for  selecting 
members,  ways  to  use  and  optimize 
member  involvement,  plans  to  sustain 
membership  and  proposed  members  or 
types  of  members.  Include  in  the 
appendix.  Letters  of  Support  from 
persons  interested  and  willing  to 
participate. 


4.  Include  process  steps  used  to 
conduct  the  meetings;  facilitate  group 
process;  build  group  infrastructure; 
communicate  vfiih  the  group  before, 
during,  after,  and  between  meetings; 
and  manage  and  plan  for  meeting 
activity  logistics,  including  travd, 
meeting  space,  etc. 

5.  Include  an  initial  plan  for  action 
and  methods  for  facilitating  the  group  to 
develop  the  purpose;  short-  and  long- 
term  goals;  and  activities  of  the  group. 

6.  Include  a  detailed  timeline  for  all 
proposed  activities. 

7.  Include  plans  to  coordinate  with 
other  grantees,  and  other  NSCPEP  skin 
cancer  prevention  coalitions  currently 
in  progress,  and  CDC 

E.  Project  Management 

Describe  the  capabilities,  function, 
time  dedication,  and  qualifications 
required  for  each  position.  Include 
collaborators,  their  qualifications,  and 
reason  for  their  selection. 

Specifically  for  Option  selected. 
Project  Management  should  include  the 
following: 

Option  One:  Provide  evidence  that  a 
well-balanced  team  of  experts  has  been 
assembled  to  assure  that  the 
intervention  selected  will  be  designed 
and  developed  by  using  necessary 
sciences.  Include  behavioral  scientists, 
evaluation  scientists,  dermatologists, 
public  health  personnel,  and  the 
targeted  audience  in  all  steps  of  the 
process. 

Option  Two:  Provide  evidence  that  a 
staff  person  or  a  consultant  has  been 
retained  who  has  expertise  in  group 
process  and  fecilitation,  as  well  as 
substantive  experience  in  coalition 
development,  management,  and 
evaluation.  Include  evidence  of  strong 
management,  organizational,  and 
human  relations  skills. 

F.  Budget 

Provide  a  detailed  budget  request 
(using  Standard  Form  424A  "Budget 
Information")  and  line-item  justification 
of  all  proposed  operating  expenses 
consistent  with  the  option  selected  and 
the  proposed  activities.  Use  the  sample 
budget  included  in  the  application  kit  as 
a  guide  to  budget  development  Include 
the  following: 

1.  t^vel  plans  in  year  01:  Budget  two 
trips  to  CDC  in  Atlanta.  Georgia,  for 
conferences,  workshops,  or  a  reverse 
site  visit.  Plan  to  travel  one  or  two 
persons,  for  one  to  thr^  days. 

2.  All  proposed  contracts  must 
indicate  the  following:  (1)  Name  of 
contractor,  (2)  Method  of  selection.  (3) 
Period  of  performance,  (4)  Scope  of 
worii.  (5)  Method  of  accountability,  and  ^ 


(6)  [Detailed  budget  with  a  justification 
for  costs. 

Evaluation  Criteria  (Total  of  100  Points) 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Demonstrated  Capabilities  (20  Points 
Each) 

The  extent  to  which  all  items  in  the 
application  content  are  addressed  for 
Option  selected  including: 

1.  Provides  examples  of  previous 
work  similar  to  the  nature  of  Option 
selected.  Includes  targeted  populations, 
scope,  magnitude  of  reach  (local.  State, 
regional,  national),  evaluation 
methodology,  and  outcomes  and 
efficacy. 

2.  Provides  evidence  of  adequate 
resources  to  develop,  conduct,  and 
evaluate  activities,  such  as  staff 
expertise,  working  knowledge  of  Option 
selected,  facilities,  logistical  support, 
and  hardware  and  software. 

3.  Provides  evidence  of  direct  work 
with  children,  parents  and  caregivers,  or 
evidence  of  collaborative  efforts  on 
projects  with  interest  groups  and 
organizations  representative  of  these 
that  have  conducted  prevention 
activities. 

B.  Project  Objectives  (20  Points) 

The  extent  to  which  all  items  in  the 
application  content  are  addressed  for 
Option  selected  including: 

The  appropriateness  of  proposed 
objectives  that  are  specific,  measurable, 
time-phased,  and  realistic  for  year  01 
activities,  and  a  brief  description  of 
proposed  objectives  for  years  02  and  03, 
and  the  extent  to  which  end-of-year,  and 
end-of-project  expected  outcomes  are 
described  and  effect  the  effort  of  the 
National  Skin  Cancer  Prevention 
Education  Program.  Epidemiologic  data 
should  be  included  to  support  and 
prioritize  the  need  for  a  targeted 
primary  prevention  activity  in  the 
Option  selected. 

C.  Operational  Plan  (Option  One:  40 
Points  Total,  25  Points  for  the  General 
Operational  Plan  and  15  Points  for  the 
Evaluation  Plan;  Option  Two:  35  Points 
Total,  25  Points  for  the  General 
Operational  Plan  and  10  Points  for  the 
Evaluation  Plan) 

The  extent  to  which  all  items  in  the 
application  content  are  addressed  for 
Option  selected  including: 

1 .  Provides  evidepce  of  a  planning 
process  that  includes  data  and  needs 
assessment,  literature  review,  activity 
selection,  and  selection  of  the  targeted 
population  (Option  One),  partnerships, 


coalition(s),  or  interest  group(s)  (Option 
Two). 

2.  Provides  a  cogent,  logical,  complete 
description  and  process  steps  of 
activities. 

3.  Provides  goals,  project  objectives, 
and  expected  outcomes. 

4.  Provides  a  timeline  that  includes 
CDC  review  and  approval  at  critical 
decision-making  and  work-related  steps. 

5.  Provides  evidence  of  resources 
necessary  to  successfully  address  the 
activities,  such  as  skills,  capabilities  and 
staff,  logistical  support,  and  hard  and 
software  necessary  to  carry  out  Option 
selected. 

6.  Provides  a  plan  to  market  and 
disseminate  activities. 

7.  Provides  an  Evaluation  Plan  that 
includes  the  methodology  for 
monitoring  formative  process,  and 
outcome  measures.  Includes  a 
description  of  data  collection  tools;  CDC 
collaboration,  review  and  approval; 
Human  Subjects,  Minorities  and  Women 
Research  review  and  other  agency 
review. 

D.  Project  Management  (Option  One:  20 
Points  Each;  Option  Two:  25  Points) 

The  extent  to  which  all  items  in  the 
application  content  are  addressed  for 
Option  selected  including: 

Provides  a  description  of  the  capabilities, 
fuaction,  and  qualifications  of  the  proposed 
staff,  staff  functions,  and  other  resources 
needed  to  effectively  perform  requested 
activities  in  selected  Option. 

E.  Budget  (Not  Weighted) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the  stated 
objectives  and  proposed  project 
activities  for  Option  selected  included 
in  the  application  content  and  with  this 
program  announcement. 

F.  Human  Subject  (Not  Weighted) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include; 
(1)  Protections  appear  adequate  and 
there  are  no  comments  to  make  or 
concerns  to  raise;  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol.  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  (ORG)  has  concerns 
related  to  human  subjects;  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 


Noncompeting  Continuation 
Application  Content 

In  compliance  with  45  CFR  74.121(d) 
and  92.10(b)(4),  as  applicable, 
noncompeting  continuation 
applications  submitted  within  the 
project  period  need  only  include: 

A.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the 
Year  01  application. 

C.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  re-justification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Supporting  justification  should 
be  provided  where  appropriate. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  CA  30305,  no 
later  than  60  days  after  the  application 
deadline  date.  The  Program 
Aimouncement  Number  and  Program 
Title  should  be  referenced  on  the 
docimient.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
govenunents  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 


UMI 


F.'dprf]  Rpinster  /  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Notices 


31609 


Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305. 

This  should  be  done  no  later  than  60 
days  after  the  application  deadline  date. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(8)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  ao  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  exceed 
one  page,  and  include  the  following: 

(1)  A  description  of  the  population  to 
be  served; 

(2)  A  summary  of  the  services  to  be 
provided;  and, 

(3)  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
state  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Tataloa  .if  FpfJpra!  Dompstir  ^"viistanrp 

The  Catalog  of  Federal  Domestic 
Assistance  Niunber  is  93.283. 

Othpr  If  PQuirpmentB 

Papti-rtOiA  lidJuction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  hiunan  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 


subjects.  Assiu'ance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (MS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicfd>le  to  it. 

Women,  Racial,  and  Ethnic  h4inorities 

It  is  the  jxjlicy  of  the  CDC  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  to  eusiue  that 
individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  review  for  scientific  merit, 
review  groups  will  evaluate  proposed 
plans  for  inclusion  of  minorities  and 
both  sexes  as  part  of  the  scientific 
assessment  of  scoring. 

This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  t;  licy 

is  contained  in  the  Federal  Regisier, 
Vol.  60.  No.  179,  pages  47947-47951, 
dated  Friday,  September  15, 1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189).  must 
be  submitted  to  Sharron  P.  Orum, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305.  on  or 
before  July  29. 1997. 


1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Application 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additionjd 
Infiarmation 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Announcement  775.  You  will 
receive  a  complete  program  description, 
information  on  apvplication  procedures 
and  application  forms.  If  you  have 
questions  after  reviewing  the  contents  of 
all  the  dooiments,  business 
management  technical  assistance  may 
be  obtained  from  Glynnis  D.  Taylor, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention.  255  East  Paces 
Ferry  Road.  NR,  Room  314,  Mailstop  E- 
18,  Atlanta,  GA  30305,  telephone  (404) 
842-6593,  or  Internet  or  CDC  WONDER 
electronic  mail  at  gldl9cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Barbara  A. 
Bewerse,  M.N.,  M.P.H.,  Division  of 
Cancer  Prevention  and  Control,  National 
Center  for  Chronic  E>isease  I^revention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CIX3), 
4770  Bufbrd  Highway,  NE.,  Mailstop  K- 
57,  Atlanta.  GA  30341-3724,  telephone 
(404)  488-4347.  or  Internet  or  CDC 
WONDER  electronic  mail  at 
bybOdcdc.gov. 

Please  refer  to  Announcement  775 
when  requesting  information  and 
submitting  an  application. 

You  may  obtain  this  and  other 
annoimcements  from  one  of  two  sites  on 
the  actual  publication  date:  CDC's 
homepage  at  http://www.cdc.gov  or  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register  at  http:// 
www.access.gpo.gov). 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  Full 


Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  June  4. 1997. 
)oaeph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-15062  Filed  &-9-97;  8:45  am) 

BILLMG  CODE  4183-18-P 

IFD  A -'MENT  OF  HEALTH  AND 
-■MAN  :>ERVICES 

Gamers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CEX^) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6  p.m.,  Juj  e 
25,  1997;  8:30  a.m.-4:15  p.m.,  lune  26,  1997. 

Place:  CDC,  Auditorium  B,  Building  2, 
1600  Clifton  Road,  NE,  AtlanU,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
(leriodically  review  and.  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  Page  2 
appropriate  periodicity,  dosage,  and 
contraindications  applicable  to  the  vaccines. 

Matters  to  be  Discussed:  Under  the 
authority  of  42  U.S.C.  1396s,  the  Committee 
will  consider  adoption  of  resolutions  to 
clarify  cohorts  covered  by  the  VFC  program 
for  particular  vaccines,  incltiding  varicella 
for  infants  and  adolescents,  MMR  second 
dose,  and  tetanus/diphtheria  booster  dose  at 
age  11-12  years. 

Other  topics  to  be  discussed  include: 
update  on  the  National  Vaccine  Program; 
update  on  the  Vaccine  Injury  Compensation 
Program;  progress  of  the  Procedures  and 
Practices  Work  Group;  ACIP  guidelines  and 
approaches  to  combination  vaccines; 
progress  in  development  of  immunization 
registries;  computer  algorithms  for 
immunization  registries;  lyme  disease:  public 
health  considerations;  varicella  vaccine 
update;  rabies  postexposure  prophylaxis — 
rabies  immunoglobulin  (RIG)  administration; 


data  from  Sweden  II  study  on  combined 
DtaP-Hib  for  infants;  recommendations  on 
the  use  of  Rotashield'"  (Rotavirus  vaccine]  as 
part  of  the  routine  childhood  immunization 
schedule;  vaccination  of  health  care  workers; 
vaccination  of  bone  marrow  transplant 
recipients;  respiratory  syncytial  virus  (RSV) 
rVIC;  and  influenza  in  children.  Other 
matters  of  relevance  among  the  Committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist,  CDC,  1600  Clifton  Road,  ^fE,  M/ 
S  D50,  Atlanta,  Georgia  30333,  telephone 
404/63&-7250. 

Dated:)une4. 1997. 
Carolyn  J.  Rumell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Ptevention  (CDC). 

(FR  Doc.  97-15065  Filed  6-9-97;  8:45  am) 
BHJJNQ  COOE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Regional  Offices;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  IGD,  The  Regional  Offices  of  the 
Administration  for  Children  and 
Families  (62  FR  15897),  as  last 
amended,  April  3, 1997.  This  Notice 
reflects  the  organizational  changes  for 
Region  8  and  the  reorganization  of 
Region  9.  This  Chapter  is  amended  as 
follows: 

a.  KD.IO    Organization.  Delete  in  its 
entirety  and  replace  with  the  following: 

KD.IO    Organization.  Region  8  is 
organized  as  follows: 
Office  of  the  Regional  Administrator 

(KD8A) 
Office  of  Financial  Operations  (KD8B) 
Office  of  Family  Security  (KD8C) 
Office  of  Fsunily  Supportive  Services 

(KD8D) 

b.  After  the  end  of  KD7.20  Functions 
(61  FR  3937,  02/02/96),  Paragraph  D  and 
before  KDX.IO  Organization  (61  FR 
68045,  12/26/96),  insert  the  following: 

KD9.10    Organization.  The 
Administration  for  Children  and 
Families,  Region  9,  is  organized  as 
follows: 
Office  of  the  Regional  Hub  Director 

(KD9A) 


Program  Support  Unit  (KD9B) 
Self-Sufficiency  Unit  (KD9C) 
Children  and  Youth  Development  Unit 

(KD9D) 

KD9.20     Functions.  A.  The  Office  of 
the  Regional  Hub  Director  is  headed  by 
a  Director,  who  reports  to  the  Assistant 
Secretary  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations.  The  Office  is  responsible  for 
the  Administration  for  Children  and 
Families'  (ACF)  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  of  Health  and 
Human  Services  (DHHS)  and  among 
other  Federal  agencies,  and  focuses  on 
State  agency  culture  change,  effective 
partnerships  which  focus  on  outcomes/ 
results,  and  quality  customer  service.  It 
provides  executive  leadership  and 
direction  to  state,  county,  city,  territorial 
and  tribal  governments,  as  well  as  to 
other  public  and  private  local  grantees 
to  ensure  effective  and  efficient  program 
and  financial  management.  The  Office 
ensures  that  these  entities  conform  to 
federal  laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office  is  responsible  for  approval 
of  state  plans  and  submission  of 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families  for 
state  plan  disapproval.  The  Office 
contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  regional  operations  and 
the  management  of  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office 
represents  ACF  at  the  regional  level  in 
executive  communications  within  ACF, 
with  the  DHHS  Regional  Director,  other 
DHHS  operating  divisions,  other  federal 
agencies,  and  public  or  private 
organizations  representing  children  and 
families. 

B.  The  Program  Support  Unit  is 
headed  by  a  manager  who  reports  to  the 
Regional  Hub  Director.  It  supports  the 
Office  of  the  Regional  Hub  Director  and 
the  Self-Sufficiency  and  Children  and 
Youth  Development  Units  and  their 
grantees  in  the  areas  of  quality  concepts 
and  performance  measurement, 
including  the  reengineering  of  work 
processes  and  the  development  of 
computer  applications,  customer 
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surveys,  statistical  applications,  and 
performance  measurement  models.  The 
Unit  directs  the  development  of  regional 
work  plans  related  to  the  overall  ACF 
strategic  plan  and  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives.  It  manages  and/or 
coordinates  special,  sensitive  and/or 
cross-cutting  projects  and  initiatives. 
The  Unit  serves  as  the  focal  point  for 
public  affairs  and  contacts  with  the 
media,  public  awareness  activities, 
information  dissemination  and 
education  campaigns  in  conjunction 
with  the  ACF  Office  of  Public  Affairs 
and  the  DHHS  Regional  Director. 

The  Unit  provides  day-to-day  support 
for  regional  administrative  functions, 
oversees  the  management  and 
coordination  of  internal  automated 
systems  in  the  region,  and  provides  data 
management  support  to  all  Regional 
Office  components.  Administrative 
functions  include  budget  planning  and 
execution,  facility  and  space 
management,  procurement,  and  human 
resources  development  and  training. 
Data  management  responsibilities 
include  the  development  of  automated 
systems  applications  to  support  and 
enhance  program,  fiscal  and 
administrative  operations,  and  the 
compilation  of  data  on  demographic  and 
service  trends  that  assist  in  program 
monitoring  and  technical  assistance 
responsibilities. 

The  Unit  performs  grants  officer 
functions,  including  grants  and  fiscal 
oversight  to  ensure  consistent  policy 
application  across  the  Regional  Office 
units.  The  Unit  assures  that  audit 
clearance  and  other  financial 
management  processes  are  implemented 
consistently  and  timely  throughout  the 
Regional  Office.  Provides  expert  grants 
management  technical  support  to  the 
Self-Sufficiency  and  Children  and 
Youth  Development  Units  to  resolve 
complex  problems  in  such  areas  as  cost 
allocation,  accounting  principles,  audit, 
deferrals  and  disallowances.  As  Grants 
Officer,  approves  and  signs  all 
discretionary  grants. 

The  Unit  represents  the  Regional  Hub 
Director  in  dealing  with  ACF  Offices  on 
all  program  and  financial  policy  matters 
und«-  its  jurisdiction.  Early  alerts  are 
provided  to  the  Regional  Hub  EHrector 
regarding  problems  or  issues  that  may 
have  significant  implications  for  the 
programs. 

C.  The  Self-Sufficiency  Unit  is  headed 
by  a  manager  who  reports  to  the 
Regional  Hub  Director.  The  Unit  is 
responsible  for  providing  program  and 
financial  management  services,  and  for 
technical  administration  of  ACF 
formula,  block  and  entidement  grant 


programs  such  as  Temporary  Assistance 
for  Needy  Families  (TANF),  Child 
Support  Enforcement  (CSE),  Child  Care 
and  Development  Fund,  Foster  Care  and 
Adoption  Assistance,  Child  Welfare, 
Child  Abuse  and  Neglect  and 
Developmental  Disabilities.  The  Unit 
provides  policy  guidance  to  state, 
county,  city,  territorial  and  tribal 
governments,  as  well  as  to  other  public 
and  private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  formula, 
block  and  entidement  grant  programs. 
State  plans  are  reviewed  and  approved 
and/or  recommendations  concerning 
state  plan  approval  or  disapproval  are 
made  to  the  Regional  Hub  Director.  The 
Unit  provides  technical  assistance  to 
entities  responsible  for  administering 
these  programs  to  resolve  identified 
problems;  ensures  that  appropriate 
procedures  and  practices  are  adopted; 
monitors  the  programs  to  ensure  their 
efficiency  and  effectiveness;  establishes 
regional  financial  management 
priorities;  reviews  cost  allocation  plans; 
and  provides  technical  assistance  to  and 
monitors  state  systems  projects  for 
designated  ACF  programs. 

The  Unit  provides  financial 
management  services  for  ACF  formula, 
entidement,  and  block  grants  in  the 
region.  It  also  reviews  cost  estimates 
and  reports  for  these  grant  programs  and 
recommends  funding  levels.  The  Unit 
performs  systematic  fiscal  reviews  and 
makes  recommendations  to  approve, 
defer  or  disallow  claims  for  federal 
financial  participation  in  ACF  formula, 
entidement  and  block  grant  programs. 
As  applicable,  recommendations  are 
made  on  the  clearance  and  closure  of 
audits  of  state  programs,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  to  monitoring  the 
resolution  of  such  deficiencies.  The 
Unit  represents  the  Regional  Hub 
Director  in  dealing  with  the  ACF 
Program  Offices  on  all  program  and 
financial  policy  matters  under  its 
jurisdiction.  Early  alerts  are  provided  to 
the  Regional  Hub  £)irector  regarding 
problems  or  issues  that  may  have 
significant  implications  for  the 
programs. 

D.  The  Children  and  Youth 
Envelopment  Unit  is  headed  by  a 
manager  who  reports  to  the  Regional 
Hub  Director.  The  Unit  is  responsible 
for  providing  program  and  financial 
management  services,  and  for  technical 
administration  of  ACF  discretionary 
grant  programs  such  as  Head  Start  (HS) 
and  Runaway  and  Homeless  Youth 
(RHY)  Programs.  In  that  regard,  the  Unit 
provides  policy  guidance  to  public  and 


private  organizations,  as  well  as  to  state, 
county,  city,  territorial  and  tribal 
governments  to  assure  consistent  and 
uniform  adherence  to  federal 
requirements.  The  Unit  provides 
technical  assistance  to  and  coordinates 
various  training  activities  for  entities 
responsible  for  administering  these 
programs  to  ensure  that  appropriate 
procedures  and  practices  are  adopted, 
and  monitors  the  programs  to  ensure 
their  efficiency  and  effectiveness.  The 
Unit  administers  a  system  of  fiscal 
reviews;  reviews  costs  for  allowability; 
and  makes  recommendations  to 
disallow  costs  under  ACF  discretionary 
grant  programs.  It  issues  certain 
discretionary  grant  awards  based  on  a 
review  of  project  objectives,  budget 
projections,  and  proposed  funding 
levels.  As  applicable,  recommendations 
are  made  on  the  clearance  and  closure 
of  audits  of  grantee  programs,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  the 
ACF  programs  and  to  monitoring  the 
resolution  of  such  deficiencies. 

The  Unit  represents  the  Regional  Hub 
Director  in  dealing  with  ACF  Program 
Offices  on  all  program  policy  and 
financial  matters  under  its  jurisdiction. 
Early  alerts  are  provided  to  the  Regional 
Hub  Director  regarding  problems  or 
issues  that  may  have  significant 
implications  for  the  programs. 

Dated:  )une  2,  1997. 
Olivia  A.  Golden, 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 
[FR  Doc.  97-15113  Filed  6-9-97;  8:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Retail  Food  Program  Standards;  Notice 
of  Grassroots  Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  it  is  sponsoring  six  grassroots 
meetings  with  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
United  States  Department  of  Agriculture 
(USDA).  The  topics  of  the  meetings 
involve  identification  and  discussion  of 
factors  considered  central  to  the 
operation  of  effective  retail  food  control 
programs. 


Federal  Register  /  Vol.  62.  No.  Ill  /  Tuesday,  June  10,  1997  /  Notict 


DATES:  See  Table  1  in  the 
"SUPPLEMENTARY  INFORMATION" 

section  of  this  document. 
ADDRESSES:  See  Table  1  in  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Brands,  Office  of  Regulatory 
Affairs,  Division  of  Federal  State 
Relations  (HFC-150),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12-07,  Rockville,  MD  20857,  301-827- 
2908  or  FAX  301-443-2143. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Health  and  Human 
Services,  through  FDA  and  CDC,  and 
USD  A,  through  the  Food  Safety 
Inspection  Service,  will  convene  six  1- 
day  public  meetings  to  discuss  the 
development  of  national  program 
standards  for  State  and  local  retail  food 
protection  programs. 

Each  meeting  will  featxue  a  general 
session  at  which  Federal  retail  food 
safety  goals,  including  FDA's  retail  food 
protection  strategic  goals  and  the 
President's  Food  Safety  Initiative,  will 
be  presented. 

There  will  be  three  concvirrent 
breakout  sessions  in  the  morning  and 
three  concurrent  breakout  sessions  in 
the  afternoon.  Participants  will  be  asked 
to  discuss  and  provide  input  on  factors 
considered  central  to  retail  food 
programs. 

The  morning  breakout  sessions  will 
address  the  following:  (1)  Regulation 
equivalency — discussions  will  concern 
factors  considered  essential  to  provide 
adequate  systems  of  control  and 
coverage  based  on  the  Food  Code;  (2) 
trained  inspection  staff — discussions 
will  concern  the  development  of  a 
national  model  retail  food  training 
curriculum;  and  (3)  program  resources — 
discussions  will  concern  the 
determination  of  adequate  levels  of 
staffing  and  significant  factors 
influencing  successful  application  of 
necessary  controls. 

The  afternoon  breakout  sessions  will 
address  the  following:  (1)  Elements  of  a 
Hazard  Analysis  Critical  Control  Point 
(HACCP)-based  inspection  program — 
discussions  will  concern  application  of 
HACCP  principles  in  retail  food 
inspection  and  fbllowup  activities;  (2) 
enforcement,  compliance/program 
assessment  and  recognition — 
discussions  will  concern  the 
identification  of  those  elements  that 
support  a  successful  compliance  and 
enforcement  program.  The  possible 
benefits  of  program  recognition  in 
regard  to  meeting  or  exceeding 
minimum  standards  will  also  be 
explored;  and  (3)  foodbome  illness 
response  systems — discussions  will 


concern  the  program  elements  necessary 
to  effectively  identify  and  investigate 
consumer  complaints  of  foodbome 
illness. 

To  facilitate  meaningful  discussions, 
the  meetings  will  be  limited  to  75 
participants.  Preregistration  for  the 
meeting  is  required.  An  information 
packet  will  be  available  to  the  public. 
All  comments  will  be  considered  and 
used  to  develop  a  sunmiary  from  each 
of  the  regional  meetings. 

Summaries  of  the  regional  meeting 
will  be  provided  to  all  registered 
participants.  The  public  may  request 
copies  of  these  summaries  by  submitting 
a  written  request  to  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug' Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857. 

Specific  Infarmation  Regarding  Each  of 
the  Meetings 

FDA,  CDC,  and  USDA  desire  a  wide 
range  of  participants  including,  but  not 
limited  to  local.  State,  and  tribal 
regulatory  officials;  industry 
representatives;  academicians;  and 
consumers. 

Participants  will  be  limited  at  each  of 
the  meeting  sites  to  75.  Preregistration 
as  specified  in  the  following  list  of  sites 
is  required  because  seating  is  limited. 
Persons  interested  in  attending  should 
telephone  their  name,  organization, 
address,  and  telephone  number  to  the 
FDA  contact  person  listed  in  Table  1. 

Table  1 


Table  1— Continued 


Meeting  Ad- 

Date and 

FDA  Contact 

dress 

Local  Time 

Person 

ATLANTA: 

June  26. 

Nan 

Wyndham 

1997, 

Keiemen, 

Hotel  Mid- 

Thursdays 

404-^347- 

town,  125 

a.m.  to 

3576.  ext. 

lOttiSL 

5:30  p.m.. 

5247 

NE,AI- 

register  by 

lanta.GA 

Monday, 
June  23. 
1997 

DALLAS;  Wit- 

July  22, 

Derrick  Foun- 

son World 

1997, 

tain.  214- 

HoteJ/DFW 

Tuesdays 

655-8100 

Airport 

a.m.  to 

ext.  156 

South, 

5:30  p.m.. 

4600  Air- 

register by 

port  Fwy., 

Tuesday, 

Irving.  TX 

July  15, 
1997 

Meeting  Ad- 

Date and 

FDA  Contact 

dress 

Local  Time 

Person 

PITTS- 

August 14, 

Kim  Crayton, 

BURGH: 

1997. 

215-597- 

Holiday 

Thursday  8 

4390 

Inn — 

a.m.  to 

Greentree, 

5:30  p.m.. 

401  Holiday 

register  by 

Dr..  Pitts- 

Thursday. 

burgh.  PA 

August  7, 
1997 

PORTLAND: 

August  19, 

Linda  Carota. 

DoubleTree 

1997, 

61 7-279- 

Hotel,  1230 

Tuesday  8 

1675.  ext. 

Congress 

a.m.  to 

165 

St.  Port- 

5:30 p.m.. 

land.  ME 

register  by 
Tuesday, 
August  12, 
1997 

PORTLAND: 

August  21. 

Carolyn 

Portland 

1997. 

Swanson. 

State  Office 

Thursdays 

206-553- 

Bidg.  800 

a.m.  to 

7001.  ext. 

NE.  Or- 

5.30 p.m.. 

26 

egon,  rm. 

register  by 

120C.  Port- 

Friday. Au- 

land. OR 

gust  15. 
1997 

CHICAGO: 

August  27. 

JohnPoweii. 

American 

1997. 

312-353- 

Manage- 

Wednes- 

9400. exL 

ment  Asso- 

day Sam. 

17 

ciation, 

to  5:30 

d655West 

p.m..  reg- 

Higgins 

ister  by 

Rd.,  rm. 

Wednes- 

201, Chi- 

day. Au- 

cago. IL 

gust  20, 

* 

1997 

Dated:  June  2, 1997. 

William  K.  HubiMnl. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-15012  Filed  ft-9-97;  8:45  am] 

BiUJNO  OOOE  4iaO-M-F 


DEPARTMEKT  OF  HEALTH  4 Nr 
HUMAN  SERVICES 

Health  Care  Financing  Aamtn.&t.ation 
fMCFA-1783] 

Ajjttncy  Intormat'oo  Co  lecion 

Activities:  Propo-s*Ki  -.^onecfion; 
Comm*^"!  R^Hjuest 

In  compiiauce  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 


UMI 
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Interested  persons  are  invited  to  send 
conuneats  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Request  for 
Termination  of  Premium  Hospital  and/ 
or  Supplementary  Medical  Insurance 
and  Supporting  Regulations  in  42  CFR 
406.28  and  407.27;  Form  No.:  HCFA- 
1763;  Use:  The  HCFA-1763  is  used  by 
beneficiaries  to  request  voluntary 
termination  from  premium  hospital 
and/or  supplementary  medical 
insurance.  Frequency:  One  time  only; 
Affected  Public:  Individuals  or 
Households  and  Federal  Government; 
Number  of  Respondents:  14,000;  Total 
Annual  Hours:  7,000. 

To  obtain  copies  of  the  supporting 
statranent  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Himaan 
Resources,  Management  Analysis  and 
Plaiming  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850., 

Dated:  June  4. 1997. 
Edwin  J.  GUtzel, 

Director,  Management  Analysis  and  Planning 

Staff  Office  of  Financial  and  Human 

Resources. 

(FR  Doc.  97-15120  Filed  6-9-97;  8:45  am] 

BIUJNQ  COOE  4120-03-P 


DEPAP  MEN  OF  HEALTH  AND 

HUMAN  SEBV'CE^ 

Health  Care  Financing  Administration 
[HCFA-216  and  HCFA-2088] 

Agency  Infonnation  Collection 
Activiti«8:  Proposed  Collection; 
Comment  Req.ie«^ 

In  compliance  with  the  requirement 
of  secUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Heialth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  biutlen 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  infonnation  collection 
biuxien. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Organ 
Procurement  organization/ 
Histocompatibility  Laboratory 
Statement  of  Reimbursable  Cost;  Form 
No.:  HCFA-216;  Use:  This  form  is 
required  by  statute  for  participation  in 
the  Medicare  program.  The  information 
is  used  to  determine  reasonable  costs 
incurred  to  furnish  treatment  to  end 
stage  renal  disease  patients  by  Organ 
Procurement  Organizations  and 
Histocompatibility  Laboratories. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions,  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  100;  Total  Annual  Hours: 
4,500. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Outpatient 
Rehabilitation  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20  and  413.24;  Form  No.:  HCFA- 
2088;  Use:  This  form  is  used  by 
Outpatient  Rehabilitation  Facilities  to 
report  their  health  care  costs  to 
determine  the  amount  reimbursable  for 
services  furnished  to  Medicare 
beneficiaries.  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 


profit.  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  4,296;  Total 
Annual  Hours:  429,800. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Pap>erwork@bcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17.  7500  Seciirity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  June  3. 1997. 
Edwin  |.  GUtzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

[FR  Doc.  97-15121  Filed  fr-»-97;  8:45  am) 
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DEPAf?^WE?rr  OF  I^ALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(1965,  2649,  5011A  5011B  and  9049] 


Agency  Infor  .d*tr 
Activities:  S  'v  v 
Review;  Commerii 


Collection 
jionfor  OMB 
Request 


In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Ad 'Ministration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget  . 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  infonnation 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  infonnation 
collection  burden. 


11B1  I 
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1.  Type  of  Information  Collection 
Request:  ExtensioD  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Hearing — Part  B  Medicare  Claim  and 
Supporting  Regulations  in  42  CFR 
405.821;  Form  No.:  HCFA-1965;  Use: 
Section  1869  of  the  Social  Security  Act 
authorizes  a  hearing  for  any  individual 
who  is  dissatisfied  with  any 
determination  and  amount  of  benefit 
paid.  This  form  is  used  so  that  a  party 
may  request  a  hearing  by  a  Hearing 
Officer  because  the  review 
detennination  failed  to  satisfy  the 
appellant.  Frequency:  Annually. 
Quarterly  and  Monthly;  Affected  Public: 
Individual  or  Households,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  55.000;  Total  Annual 
Hours:  9,167. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Reconsideration  of  Part  A  Insiu-ance 
Benefits  and  Supporting  Regulations  in 
42  CFR  405.711;  Form  No.:  HCFA-2649; 
Use:  Section  1869  of  the  Social  Security 
Act  authorizes  a  hearing  for  any 
individual  who  is  dissatisfied  with  the 
intermediary's  Part  A  detennination  or 
the  benefit  amount  paid.  This  form  is 
used  by  a  party  to  request  a 
reconsideration  of  the  initial 
determination  of  benefits.  Frequency: 
Annually,  Quarterly  and  Monthly; 
Affected  Public:  Individufils  or 
Households,  and  Not-for-profit 
institutions;  Number  of  Respondents: 
62,000;  Total  Annual  Hours:  15.500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for  Part 
A  Medicare  Hearing  by  an 
Administrative  Law  Judge  and 
Supporting  Regulations  in  42  CFR  498 
Subpart  D  and  E;  Form  No.:  HCFA- 
5011A-U6;  Use:  Section  1869  of  the 
Social  Security  Act  authorizes  a  hearing 
for  any  individual  who  is  dissatisfied 
with  the  Intermediary's  Part  A 
determination  or  the  amount  paid.  This 
form  is  used  by  the  beneficiary  or  other 
qualified  appellant  to  request  a  hearing 
by  an  Administrative  Law  Judge  if  the 
reconsideration  determination  fails  to 
satisfy  the  appellant.  Frequency: 
Annually,  Quarterly  and  Monthly; 
Affected  Public:  Individuals  or 
Households,  and  Not-for-profit 
institutions;  Number  of  Respondents: 
10.000;  Tofa7  Annual  Hours:  2,500. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for  Part 
B  Medicare  Hearing  by  an 


Administrative  Law  Judge  and 
Supporting  Regulations  in  42  CFR  498 
Subpart  D  and  E;  Form  No.:  HCFA- 
5011B-U6;  Use:  Section  1869  of  the 
Social  Security  Act  authorizes  a  hearing 
for  any  individual  who  is  dissatisfied 
with  the  carrier's  Part  B  determination 
or  the  amount  paid.  This  form  is  used 
by  the  beneficiary  or  other  qualified 
appellant  to  request  a  hearing  by  an 
Administrative  Law  Judge  if  the  hearing 
officer's  decision  fails  to  satisfy  the 
appellant  Frequency:  Aimually. 
Quarterly  and  Monthly;  Affected  Public: 
Individuals  or  Households,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  10,000;  Total  Annual 
Hours:  2.500. 

5.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information  on 
Provider  Refunds  and  Supporting 
Regulations  in  42  CFR  489.40-41; 
Document  No.:  HCFA-9049;  L^se;  When 
a  Medicare  claim  is  denied  and  then 
paid  as  a  result  of  a  reconsideration, 
there  is  a  possibility  that  the  provider 
has  already  been  paid  by  the 
beneficiary.  These  questions  on 
provider  refunds  will  be  used  on 
intermediary  forms  to  verify  that  the 
provider  has  refunded  the  beneficiary's 
money.  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  4,236; 
Total  ArmuaJ  Hours:  1,059. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
vyww.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
0MB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building.  Room  10235, 
Washington.  D.C.  20503. 

Dated:  )une  3. 1997. 
Edwin  |.  GUtzd, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(FR  Doc.  97-15027  Filed  6-9-97;  8:45  am] 

anXINQ  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identlfiar:  HCFA-R-204] 

Agency  Information  Collection 
ActivitiM:  Submissior  for  OMB 
Review;  Comment  Reques 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Data  Collection 
for  the  Second  Generation  Social  Health 
Maintenance  Organization 
Demonstration;  Form  No.:  HCFA-R- 
204;  Use:  The  data  collected  under  this 
effort  will  be  used  to  support  the 
operational  and  evaluation  needs  of  the 
Congressionally-Mandated  Second 
Generation  of  the  Social  Health 
Maintenance  Organization 
Demonstration  (S/HMO).  The  S/HMO  is 
designed  to  integrate  health  and  social 
services  and  reduce  fragmentation  of 
care  through  better  coordination  and 
more  appropriate  use  of  services.  The  3/ 
HMO  model  of  care  combines  the 
features  of  HMOs  with  those  of  long- 
term-care  demonstration  projects  and 
offers  Medicare  beneficiaries  the 
opportunity  to  receive  a  wide  range  of 
services  to  meet  both  acute  and  long- 
term-care  needs.  Frequency:  On 
occasion.  Annually;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  157,056;  Total  Annual 
Responses:  137.271;  Total  Annual 
Hours:  133.652. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hc£a.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
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related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Date:  May  19. 1997. 
Edwin  I.  Glatzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  97-15119  Filed  6-9-97;  8:45  am) 

MLUNQ  CODE  4120-03-P 


DERARTMEN^  OP  H6ii,  THAND 

HUMAN  SERVICES 


Nalionai  Insftutes  o?  Hea'»'~ 


Of 


Nationai  Cance?  ^nsiituse   Noti 
CJ03«c!  Meeting 

Puii-.i.L;;  :o  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  A  Data  Resource  for 
Analyzing  Blood  and  Marrow  Transplants. 

DOte.)uly  16.  1997. 

Time:  1:00  p.m.  To  4:00  p.m. 

Place:  Teleconference,  National  Cancer 
Institute,  Executive  Plaza  North.  6130 
Executive  Boulevard.  Bethesda.  MD  20892. 

Contact  Person:  Ray  Bramhall.  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  643,  6130  Executive  Boulevard,  MSC 
7410,  Bethesda,  MD  20892-7410,  Telephone: 
301/496-3428. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accoitis^ice 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
conoeming  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 


Dated:  )iuie  4, 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15147  Filed  6-9-97;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  O^^  -^FftiTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Nationai  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Epidemiological  Studies  of 
Cancer  Among  Atomic  Bomb  Survivors. 

Date:  June  20. 1997. 

Time:  1:00  p.m. 

Place:  Teleconference.  National  Cancer 
Institute.  Executive  Plaza  North,  Suite  640. 
6130  Executive  Boulevard.  Bethesda.  MD 
20892. 

Contact  Person:  Courtney  M.  Kerwin, 
Ph.D.,  Scientific  Review  Administrator, 
National  Cancer  Institute.  NIH.  Executive 
Plaza  North.  Room  609.  6130  Executive 
Boulevard.  MSC  7410.  Bethesda.  MD  20892- 
7410.  Telephone:  301/496-7421. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  Umitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  SS2b(c)(6).  Tide  5  U.S.C. 
AppUcations  and  the  discussions  coiild 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  [lersonal  information 
concerning  individuals  associated  with  the 
appUcations,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  June  4, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15148  Filed  6-9-97;  8:45  am] 

BIIXMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute,  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Research. 

Dote:  June  27, 1997. 

Time:  9:00  a.m. 

Place:  National  Eye  Institute.  Executive 
Plaza  South.  Suite  350,  6120  Executive  Blvd., 
Bethesda.  MD  20892-7164. 

Contocf  Person:  Andrew  P.  Mariani.  Ph.D., 
Executive  Plaza  South.  Room  350,  6120 
Executive  Blvd.  Bethesda.  MD  20892-7164, 
(301)  49&-5561. 

Purpose/ Agenda:  Review  of  Grant 
Applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
AppUcations  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  June  4. 1997. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15149  Filed  6-»-97;  8:45  am] 

BHJJNQ  COOE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SE|I VICES 

National  Institutes  of  Heattti 

National  Eye  Institute;  Notice  of  Closed 
■Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Raaaarch. 

Date:  June  24. 1997. 

Time:  8:30  a.m. 

Place:  National  Eye  Institute.  Executive 
Plaza  South.  Suite  350.  6120  Executive  Blvd., 
Bethesda.  MD  20892-7164. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South.  Room  350.  6120 
Executive  Blvd..  Bethesda.  MD  20892-7164, 
(301)  496-5561. 

Purpose/Agenda:  Review  of  Grant 
AppUcations. 
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The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  conHdential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  June  4, 1997. 
UVeriM  Y.  Stringfiald, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15150  FUed  6-9-97;  8:45  am] 

aiUJNQ  COOC  414»-*1-M 


D6 p  4  p->^ME^rr  OF  HEALTH  AND 

m;_,man  S£  ■-•vices 


HsX 


-s  of  Health 


Cntm'  Cor^r"  jnicatlon  Disorder*; 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code, 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  June  30— July  1 .  1997. 

Time:  8  am — 5  pm. 

Place:  Bethesda  Ramada  Hotel,  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Persor:  Melissa  Stick,  Ph.D., 
MP  H.,  Scientific  Review  Administrator, 
NIDCD/DEA/SRB,  EPS  Room  400C,  6120 
Executive  Boulevard,  MSC  7180,  Bethesda 
MD  20892-7180,  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
Small  Grant  applications.  The  meeting  will 
be  closed  in  accordance  with  the  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  United  States  Code.  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  June  4. 1997. 
LaVeme  Y.  Stringiield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-15144  Filed  6-9-97;  8:45  am) 

MLUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  Lipid  ft  Protein  Traffic  and 
Dynamics  in  Epithelial  Cells-2. 

Date:  June  29-30, 1997. 

rime;  7:30  p.m. 

Place:  Residence  Inn  Marriott  Hotel,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Francisco  O.  Calvo,  Ph.D., 
Chief,  Special  Emphasis  Panel  Section, 
Review  Branch,  DEA.  NIDDK,  Natcher 
Building,  Room  6as-37E.  National  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600, 
Phone:  (301)  594-8897. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  {>er8onal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  IGdney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  June  4, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15145  Filed  6-9-97;  8:45  am) 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Minority 
Dissertation  in  Aging  Applications 
(Telephone  conference). 

Date  of  Meeting:  June  24, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment 


Place  of  Meeting:  Gateway  Building,  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/ Agenda:  To  review  five  minority 
dissertation  in  aging  grant  (R03)  applications. 

Contact  Person:  Dr.  Paul  H.  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9205.  (301)  496- 
9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  %vith  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research,    - 
National  Institutes  of  Health.) 

Dated:  June  4. 1997. 
La  Vane  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15146  Filed  6-9-«7;  8:45  am) 

BtLUNO  COOC  4140-01-M 
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National  ■"~>tn;'ps   ■<*  "eaft^^ 


Natlona.   ">M 
Disorders  jr 

Extra --1'  r  a 
Meetiny 


i!e  o'  Neufoiogicjl 
St'o^e   Dtviston  of 
.■'les  Notice  of  Closed 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  July  31,1997. 

Time:  8:30  a.m. 

Place:  ANA  Hotel— Washington,  DC,  2401 
M  Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  Dr.  Lillian  Pubols.  Chief, 
Scientific  Review  Branch.  NINDS,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
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of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  June  1,  1997. 
La  •■  f! -11^  ">    Struiafield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15152  Filed  6-9-97;  8:45  am) 

BILUNG  CODE  414<M>1-M 


DEPARTMENT  OF  HEAl 

HUMAN  SERVICES 
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National  institutes  o'  ^Bai>f~ 

National  Library  ot  Medic  me    *>intiris  of 
Cioseo  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  followring 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meetings. 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Date:  June  16, 1997. 

Place:  Conference  Call,  8600  Rockville 
Pike,  Bldg.  38A,  Rm.  5S-522,  Bethesda, 
Maryland  20894. 

Contact:  Dr.  Roger  W.  Dahlen,  Chief, 
Biomedical  Information  Support  Branch,  EP, 
8600  Rockville  Pike.  Bldg.  38 A,  Rm.  SS-522, 
Bethesda.  Maryland  20894,  301/496-4221. 

Purpose/Agenda:  To  review  LMMS  grant 
applications. 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Data:  June  20, 1997. 

Place:  Conference  Call,  8600  Rockville 
Pike.  Bldg.  38A,  Rm.  5S-522,  Bethesda. 
Maryland  20894. 

Contact:  Dr.  Roger  W.  Dahlen,  Chief, 
Biomedical  Information  Support  Branch.  EP. 
9600  Rockville  Pike,  Bldg.  38A.  Rm.  5S-522, 
Bethesda.  Maryland  20894,  301/496-4221. 

Purpose/Agenda:  To  review  biotechnology 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwairanted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 


Dated:  June  4. 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-15151  Filed  6-9-97:  8:45  am] 
BILUNQ  CODE  4140-01 -M 


DPCASTMfeN-'  0>'  -^EALTHANO 

HUMAN  SERVCES 

SuDstance  ADus*'  anc  Menta    ~ieai'- 
Sfc'vu:.es  Adrn.ntstratiO'^  .SAMhSA 


Notice  o»  Meesipq 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the 
teleconference  meeting  of  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  Ckjuncil  in 
June  1997. 

A  portion  of  the  meeting  will  be  open 
and  include  roll  call,  general 
announcements  and  a  discussion  of 
policy  pertaining  to  co-occurring  mental 
and  substance  abuse  illness.  Attendance 
by  the  public  v«rill  be  limited  to  space    • 
available.  Public  comments  ai-e  welcooJL 
during  the  open  session.  Please  ^ 

communicate  with  the  individual  listed 
as  contact  below  for  guidance. 

The  meeting  will  also  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals. 
Therefore,  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA  in 
accordance  with  Title  5  U.S.C.  552b(c) 
(3),  (4),  and  (6)  and  5  U.S.C.  App.  2, 
section  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  &xim:  Ms.  Susan  E.  Etay, 
Program  Assistant.  SAMHSA  National 
Advisory  Council,  5600  Fishers  Lane, 
Room  12C-15.  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4640. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Meeting  Date:  Jime  23, 1997. 

Place:  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Conference  Room 
"P",  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open:  Jime  23, 1997,  2:00  p.m.  to  2:30 
p.m. 

C/osed.  June  23, 1997,  2:30  p.m.  to 
3:30  a.m. 

Contact:  Toian  Vaughn.  Executive 
Secretary,  Room  12C-15,  Parklawn 
Building,  Telephone:  (301)  443-4640 
and  FAX:  (301)  443-1450. 


Dated:  June  4.  1997. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  97-15078  Filed  6-9-97;  8:45  am] 

BtUJNO  COOE  4ia2-30-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  r...  N»«-    ^   ^f-a -t 
Services  Administration  (SAm>'^<. 


Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  and  Special  Emphasis 
Panel  n  in  Jime. 

A  siunmary  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  meeting  of  the  Special  Emphasis 
Panel  1  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App. 2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  Jime  16-18, 1997. 

Place:  Sheraton  City  Center  Hotel, 
City  Centre  II  Room,  1143  New 
Hampshire  Avenue,  NW,  Washington, 
DC  20037. 

Closed:  June  16-17. 1997,  8:00  a.m.- 
5:00  p.m.,  June  18,  1997,  8:00  a.m.- 
adjoumment. 

Panel:  Center  for  Substance  Abuse 
Prevention  Starting  Early,  Starting 
Smart  Program. 

Contact:  Sandra  E.  Stephens,  Room 
17-89,  Parifdawn  Building,  Telephone: 
301-443-9915  and  FAX:  301-443-3437. 

The  meetings  of  the  Special  Emphasis 
Panel  II  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  These 
discussions  may  also  reveal  information 
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about  procurement  activities  exempt 
from  disclosure  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  and  confidantial. 
Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(3).(4).  and  (6)  and  5  U.S.C.  App. 
2,  section  10(d). 

Committee  Names:  SAMHSA  Special 
Emphasis  Panel  U  (SEP  11). 

Meeting  Dates:  June  25.  1997. 

Place:  Embassy  Suites,  1250  22nd 
Street,  NfW,  Ambassador  Room, 
Washington,  DC  20037. 

Closed:  June  25,  1997,  8:30  a.m.-5:00 
p.m. 

Contact:  Ray  Lucero,  17-89,  Parklawn 
Building,  Telephone:  301-443-9917  and 
FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  IDates:  June  26.  1997. 

Place:  Embassy  Suites,  1250  22nd 
Street,  NW,  Ambassador  Room, 
Washington.  DC  20037. 

Closed:  June  26, 1997.  8:30  a.m.-5:00 
p.m. 

Contact:  Ray  Lucero.  17-89.  Parklawn 
Building.  Telephone:  301-443-9919  and 
FAX:  301-443-3437. 

This  nodce  of  the  SEP  I  meeting  is 
being  published  less  than  15  days  prior 
to  the  meeting  due  to  the  urgent  need  to 
meet  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Dated:  June  4. 1997. 
leri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental,  Health  Administration. 

IFR  I3oc.  97-15079  Filed  6-9-97;  8:45  am] 
BIUJNO  COO€  4ia2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Okaloosa  Darter 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  revised  recovery 
plan  for  the  Okaloosa  darter.  This 
endangered  fish  occurs  in  six  stream 
systems  flowing  from  Eglin  Air  Force 
Base  through  or  near  the  cities  of 
Niceville  and  Valparaiso  into  Boggy  and 
Rocky  bayous  on  Choctawhatchee  Bay, 
in  Okaloosa  and  Walton  counties, 
Florida.  The  Service  solicits  review  and 


comment  from  the  public  on  this  draft 

plan. 

DATES:  Comments  on  the  draft  revised 

recovery  plan  must  be  received  on  or 

before  August  11,  1997  to  receive 

consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
examine  a  copy  at  the  U.S.  Fish  and 
Wildlife  Service's  Panama  City  Field 
Office,  1612  June  Avenue,  Panama  City, 
Florida  32405.  between  7:30  AM  and 
4:30  PM  Central  Time;  or  may  obtain  a 
copy  by  contacting  Frank  Parauka. 
Panama  City  Field  Office.  904/769-0552 
ext.  237.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Frank  Parauka  at  the 
Panama  City  Field  Office.  Conunents 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  the  previously 
stated  hours  at  the  Panama  City  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Stith  or  Frank  Parauka,  at  the 
Panama  City  Field  Office  address  given 
above,  at  904/769-0552,  ext.  234  or  237, 
respectively. 

SUPPl^MENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  the  time 
and  cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  woidd  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
federal  agencies  will  also  take  these 
conunents  into  account  in  the  course  of 
implementing  approved  recovery  plans. 


The  draft  revised  recovery  plan  for  the 
Okaloosa  darter  updates  the  original 
1981  plan.  The  Service  listed  this 
species  in  1973  due  to  its  extreme 
limited  range,  habitat  degradation,  and 
apparent  competition  from  a  possibly 
introduced  related  species,  the  brown 
darter.  Studies  recommended  in  the 
original  plan  have  been  completed. 
Eglin  Air  Force  Base  is  implementing 
habitat  conservation  measures,  and 
plans  to  implement  others.  Okaloosa 
darter  populations  have  apparently 
stabilized.  Downlisting  this  species  from 
endangered  to  threatened  could  be 
considered  in  2001  if  Okaloosa  darter 
populations  in  all  six  inhabited  stream 
systems  remain  stable  or  increase,  and 
if  effective  interagency  agreements  are 
established  to  protect  the  quality  and 
quantity  of  water  in  these  streams. 
Complete  delisting  may  be  considered 
when  populations  in  all  stream  systems 
remain  stable  or  increase  for  20  years, 
and  when  effective  and  apparenUy 
permanent  cooperative  agreements  to 
protect  stream  water  quantity  and 
quality  have  functioned  for  several 
years.  Inhabited  streams  are  the  main 
stems  and  tributaries  of  Toms,  Turkey, 
Mill,  Swift,  East  Turkey,  and  Rocky 
creeks.  The  watersheds  of  these  streams, 
located  on  Eglin  Air  Force  Base  and  in 
the  cities  of  Niceville  and  Valparaiso, 
are  also  in  the  planning  area.  Comments 
received  during  the  review  period  will 
be  used  as  appropriate  for  developing  a 
final  revised  recovery  plan.  The  Panama 
City  Field  Office  will  then  forward  the 
final  plan  to  the  Service's  Regional 
Office  in  Atlanta,  Georgia,  for  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Aothority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C.  1533(f). 

Dated:  May  29. 1997. 
Gail  A.  Cannody, 
Project  Leader 

(PR  Doc.  97-15117  Filed  6-»-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  to  Take  Marine 
Mammals 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization  to  take  marine  mammals 
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incideotal  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mantimal 


Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)),  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 


bears  and  Pacific  walrus  incidental  to 
-oil  and  gas  industry  exploration, 
development,  and  production  activities 
have  been  issued  to  the  following 
companies: 


Cofnpany 


Activity 


Date  issued 


BP  Exploration  (Alaska)  Inc. 
BP  Exploration  (Alaska)  Inc. 
BP  Exploration  (Alaska)  Inc. 
Fairweather  E&P  Services  .. 


Exploration  ... 
Exploration  ... 
Development 
Exploration  ... 


May  2.  1997. 
May  16.  1997. 
May  16,  1997. 
May  21,  1997. 


FOR  FURTHER  fNf  ORMATION  CONTACT: 
Mr.  John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska,  99503,  (800) 
362-51 ■"       'q07) 786-3810. 
SUPPLEMENTARY  information:  Letters  of 
Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (58  FR 
60402;  November  16,  1993);  modified 
and  extended  (60  FR  42805;  August  17. 
1995). 

Dated:  May  29,  1997. 
David  B.  Allen, 
Deputy  Regional  Director. 
(FR  Doc.  97-15123  Filed  6-9-97;  8:45  am] 
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Bt.'eMj  o'  Lane  Managerr.erit 
rA2    9'}  C"    38    A2A  299601 

Notice  0*  Avaiiat)i!itv  o*  tne 
Envii"onmentai  Assessment  lEA;  and 
f-^nang  o>  No  Significant  impacts 
>-C)NSij  tor  the  Saquaro  Nationa:  PdfK 
'^  xchangp  Proposal   Maricopa  and 
•^■ma  (;.oun!^es   Anzona 

AuENCf .  uuicdu  ui  i^oiid  Management, 

Interior. 

action:  Notice  of  availability  and  public 

open  house  meetings. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
has  completed  an  EA  and  FONSI  for  the 
proposed  exchange  of  lands  in  Maricopa 
County.  Arizona  for  private  lands  of 
equal  value  in  Pima  County,  Arizona. 
1.  The  approximately  4,322  acres  of 
public  lands  (selected  lands)  involved 
in  the  proposed  exchange  are  currently 
managed  by  the  Bureau  of  Land 
Management,  and  is  located  southwest 
of  Lake  Pleasant  (south  of  State 
Highway  74)  near  Phoenix,  Arizona. 
The  approximately  530  to  700  acres  of 
private  lands  (offered  lands)  involved  in 
the  proposed  exchange  are  currently 


owned  by  Tucson  Mountain  Associates, 
LLC  and  are  within  the  Saguaro 
National  Park  boundaries  as  established 
by  Public  Law  103-364.  October  14, 
1994. 

2.  A  No  Action  and  Proposed  Action 
alternative  have  been  analyzed  in  the 
EA. 

3.  Issues  analyzed  in  the  EA  consist 
of  vegetative  communities,  wildlife  and 
wildlife  habitat,  threatened  and 
endangered  species,  sensitive  species, 
surface  water,  groundwater,  water 
rights,  floodplains,  hazardous  waste, 
minerals,  public  and  private  land 
ownership,  access,  grazing,  recreation, 
urban  sprawl  and  open  space,  cultiu^l 
resources,  Native  American 
Consultation,  population,  and 
demographics,  local  and  regional 
economy,  and  environmental  justice. 

DATES:  Public  opening  house  meetings 
will  be  held  at  the  following  locations 
and  times:  Tucson  Open  House:  July  1, 
1997,  4-8  p.m.  at  the  Red  Hills  Visitor 
Center,  Tucson,  Moimtain  District, 
Saguaro  National  Park,  2700  N.  Kinney 
Road,  Tucson,  Arizona.  Phoenix  Open 
House:  July  2,  1997,  4-8  p.m.  at  the 
Bureau  of  Land  Management,  Phoenix 
Field  Office  Conference  Room,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  (602)  780-8090.  Public 
comments  must  be  submitted  or 
postmarked  no  later  than  30  days  after 
publication  of  this  notice. 

ADDRESSES:  Written  comments  may  be 
submitted  during  the  public  meetings  or 
may  be  submitted  to  the  Bureau  of  Land 
Management,  Attn.  Bill  Childress, 
P»roject  Manager,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Childress,  Project  Manager,  BLM, 
Phoenix  Field  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  AZ  85027  or 
Telephone  (602)  780-«090. 

Dated:  )une  4. 1997. 
Michael  A.  Taylor, 
Field  Manager. 
[FR  Doc.  97-15067  Filed  6-9-97;  8:45  am] 

BIUJNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-036-97-106<M)Of] 

Notice  of  Intent 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  roundup  wild 

horses. 

SUMMARY:  The  Lander  Resource  Area 
plans  to  gather  150  wild  horses  in  the 
Green  Mountain  Herd  Management 
Area,  and  150  wild  horses  in  the 
Muskrat  Basin  Herd  Management  Area. 
This  is  in  accordance  with  WY03&- 
EA3-010,  Lander  Wild  Horse  Herd 
Areas  Evaluation  of  Wild  Horse  Herd 
Areas  and  WY036-EA3-013,  Lander 
Wild  Horse  Capture  Plan  for  the 
Gathering  of  Wild  Horses  Inside  and 
Outside  of  the  Lander  Wild  Horse  Herd 
Management  Areas.  The  relevant 
documents  can  be  reviewed  at  the 
Lander  Resource  Area  office  until  July 
15, 1997.  The  planned  gathering  period 
will  extend  bxtm  July  15, 1997  through 
August  20,  1997. 

Ccmiments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  below  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EA,  the  EIS,  or  other  related 
documents.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
irom  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment 
Such  requests  will  be  l^onored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 
DATES:  June  15,  through  July  15. 1997. 


iir>2n 
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addresses:  1335  Main  Street.  Lander.         DEPARTMENT  OF  THE  irfTERIOR 

Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 

Kelly,  (307)-332-8400. 

lack  Kelly, 

Area  Manager. 

|FR  Doc.  97-15064  Filed  6-&-97;  8:45  am] 

BILUNO  CODE  4310-22-P 


Bureau  of  Land  Management 

(UT-942-1430-01;  UTU  42966;  Public  Land 
Order  No.  7264] 


Revocation  of  Secretarial  Order  Dated 
March  12, 1931,  Which  established 
Power  Site  Classification  No.  259;  Utah 


DEPARTMENT  OF  THE  INTERrOR 
B.^'eau  of  Land  Management 

{UT-01 2-07-0777-62] 
No':-^>      M.>eting 

^•:,i  NCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  meeting  of  the  Utah 
Resource  Advisory  Council  (RAC). 

SUMMARY:  Utah's  Resource  Advisory 
Council  will  conduct  a  series  of  field 
meetings  in  the  Uintah  Basin  area  of 
Utah  between  June  30  and  July  2. 1997. 
On  June  30.  the  Council  will  meet  at  the 
BLM  Vernal  Office  (170  South  500  East. 
Vernal.  Utah)  from  6:00  to  6:30  p.m.  The 
primary  purpose  of  this  meeting  is  to 
hear  from  members  of  the  public  who 
wish  to  address  the  Council.  The  next 
morning  the  Council  will  depart  frtim 
the  Vernal  Field  Office  (8:00  a.m.)  for  a 
field  tour  of  the  Green  River/Brown's 
Park  region  where  they  will  discuss 
recieation-related  issues.  On  July  2,  the 
Council  will  visit  the  Dry  Fork 
Recreation  Area  focusing  on  issues  and 
concerns  related  to  encroaching 
urt>anization  to  the  area.  In  the 
afternoon,  the  Council  will  tour  Pelican 
Lake  to  discuss  water  quality  issues, 
past  impacts  to  the  lake  fishery,  the 
need  to  improve  recreation  facilities, 
and  a  propxisal  by  the  Americans  with 
Ehsabilities  Act  (ADA)  to  develop 
facilities  to  provide  fishing  access  for 
the  disabled. 

RAC  meetings  are  open  to  the  public; 
however,  transportation,  meals,  and 
overnight  acconunodations  are  the 
responsibility  of  the  participating 
public. 

FOR  FURThfc  -  N       M-  riON  CONTACT:  Any 
member  of  the  public  interested  in 
attending  the  Vernal  field  tour  or 
desiring  an  opportunity  to  address  the 
Council  should  contact  Sherry  Foot, 
Special  Programs  Coordinator.  Bureau 
of  Land  Management,  324  South  State 
Street.  Salt  Lake  City.  Utah.  84111; 
phone  (801)  539-4195.  by  June  23, 1997. 

Dated:  June  3. 1997. 
RogBT  Zorlinaii, 

Acting.  Utah  BLM  State  Director. 

[PR  Doc.  97-15066  Filed  6-9-97;  8:45  am) 

BMJJNO  COOC  4310-OO-P 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  in  its  entirety  affecting 
2.303.13  acres  of  public  lands 
withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  259.  The  waterpower  potential  in 
these  lands  has  been  fully  developed. 
The  lands  are  no  longer  needed  for 
waterpower  purposes  and  the 
revocation  is  needed  to  dispose  of  the 
lands  through  either  a  land  exchange  or 
for  recreation  and  public  piuposes.  This 
action  will  open  the  lands  to  surface 
entry,  subject  to  valid  existing  rights, 
except  for  233.60  acres  that  have  been 
conveyed  out  of  Federal  ownership.  The 
lands,  except  those  conveyed  out  of 
Federal  ownership  with  no  mineral 
reservation,  have  been  open  to  mining 
under  the  provisions  of  \he  Mining 
Claims  Rights  Restoration  Act  of  1955, 
and  to  mineral  leasing. 
EFFECTIVE  DATE:  July  10, 1997. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Michael  L.  Barnes,  Salt  Lake  District 
Office,  2370  South  2300  West,  Salt  Lake 
City,  Utah  84119,  801-977-4372. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  March 
12,  1931.  which  established  Powersite 
Classification  No.  259,  is  hereby 
revoked  in  its  entirety: 

Sah  Laka  Maridiu 

(a)  Federal  Land  and  Miaenls 

T.  39  S..  R.  16  W., 

Sec.  21.  EV1SEV4; 

Sec.  28.  NWV«NEV«; 

Sec.  31.  SEV4SEV«; 

Sec.  33.  SWV.NWV*. 
T.  40  S..  R.  16  W.. 

Sec.  5.  lot  2,  SWV.NEV4.  NWV1SWV4.  and 
SEV4SWV4; 

Sec.  7.  SV1NEV4,  SEV4SWV4.  and 
NWV4SEV4; 

Sec.  8.  NEV«NWV4  and  SWV4NWV4; 

Sec.  18.  loU  1.  2.  and  E^/iNWV*; 

Sec.  19.  SEV4NWV4. 
T.  40  S..  R.  17  W.. 

Sec.  11.  N>/iNEV4: 

Sec.  24.  S'/iNE'/i  and  N'/iSE'/i; 

Sec.  33.  S'/iNEV4.  SEV4NWV4,  NEy4SWV4, 
and  NV2SEV«; 


Sec.  34.  lots  3.  4.  S'/iN'/i,  and  NV2S>/«i; 
Sec.  35.  loU  2.  3.  NE'A,  SEV4NWV4. 
NEV«SWV4,  and  NW'ASE'A. 

The  areas  described  aggregate  2.069.53 
acres  in  Washington  County. 

(b)  Private  Surface  and  Minerals 

T.  40  S..  R.  16  W., 

Sec.  19.  lot  2. 

The  area  described  contains  39.88  acres  in 
Washington  County. 

(c)  Private  Surfece,  Federal  Minerals 
Reserved 

T.  39  S..  R.  16  W., 

Sec.  28.  NfEV4NWV4  and  S'/«jNWV4. 
T.  40  S..  R.  17  W.. 

Sec.  33.  lots  2  and  3. 

The  area  described  contains  193.72  acres  in 
Washington  County.  Total  areas  described  in 
(a),  (b),  and  (c)  aggregate  2,303.13  acres  in 
Washington  County. 

2.  At  9  a.m.  on  July  10,  1997.  the 
lands  described  in  paragraph  1(a)  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  July  10, 
1997  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  lands  described  in  paragraph 
1(a)  and  (c)  have  been  open  to  mining 
under  the  provisions  of  the  Mining 
Claims  Restoration  Act  of  1955,  30 
U.S.C.  621  (1994).  However,  since  this 
act  applies  only  to  lands  withdrawn  for 
povrar  purposes,  the  provisions  of  the 
act  are  no  longer  applicable. 

4.  The  State  of  Utah,  with  respect  to 
the  lands  described  in  paragraph  1(a), 
has  waived  its  preference  right  to  file  for 
the  public  highway  rights-of-way  or 
material  sites,  as  provided  by  the  Act  of 
June  10,  1920,  Section  24  as  amended, 
16  U.S.C.  818  (1994). 

Dated:  May  30,  1997. 
Bob  AimstnMig, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-15029  Filed  6-9-97;  8:45  am] 
MUJNO  OOOC  431*-O0-P 
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Bureau  of  Lasi  ivianagement 
pO-933-1430-01;  101-32319] 

Notice  of  Propus«i  w-t'^drawH'  and 
Opportunity  for  P  r      Meet    q      a^o 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 


UMI 


F^-dpra!  IJeeisfer  /  Vol.  62,  No.  Ill  /  Tuesday,  June  10,  1997  /  Notices 


31621 


an  application  to  withdraw  3,805.87 
acres  of  National  Forest  System  lands 
for  protection  of  the  Howell  Canyon 
Recreation  Complex.  Publication  of  this 
notice  in  the  Federal  Register  will  close 
the  lands  for  up  to  two  years  from 
location  and  entry  under  the  United 
States  mining  laws.  The  lands  will 
remain  open  to  all  uses,  other  than  the 
mining  laws. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
July  10,  1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM,  Idaho  State  Office. 
1387  S.  Vinnell  Way,  Boise,  Idaho 
83709. 

FOR  FUP"^hER  iNPORMATiOW  CONTACT: 
Larry  H  -.,    .     %         ino  State 

Office,  1387  S.  Vinnell  Way,  Boise, 

SUP^LHMENTARir  iNFOflMAHON:  On  May 
28, 1997,  the  United  States  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Boise  Meridian 

T.  12  S.,  R.  24  E., 
Sec.  36,  SWy4NWV4,  W'/iSWV4  and 

SV«SEV«. 
T.  12S.,  R.25E., 

Sec.  31,  lot  4,  NEV«NE'/i,  SW'ANEV., 

WVjSEV«NE'/.,  SEV«SWV4  and  SEV4; 
Sec.  32,  S'/iSEV4SWV4NWV4,  SEV4NWV4 

and  NV1SWV4. 
T.  13  S.,  R.  24  E., 
Sec.  1,  NVz  lot  1,  lots  2  to  4  inclusive, 

SV.NWV4  and  SWV«; 
Sec.  2: 
Sec.  3,  loU  1  to  4  inclusive,  S'/iN'/i, 

N»/<iS'/i.  SWV«SWV4  and  SEV4SWV4; 
Sec.  4,  lots  1  and  2.  S'/iNEV4,  NEV4SWV4. 

SVkSWV..  NWV4SWV4  and  SEVi; 
Sec.  5.  SEVi; 
Sec.  «,  NV1NEV4,  SWV4NEV4,  E>/iNWV4, 

NWV4NWV4,  NE'ASW'A,  N»/iiSEV4  and 

SEV4NEV4; 
Sec.  10,  W'ANWV4; 
Sec.  11,NEV4; 
Sec.  12.  NWV4. 

The  areas  described  aggregate  3,805.87 
acres  in  Cassia  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 


the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  this 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregation 
period,  are  leases,  permits,  rights-of- 
way,  etc. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  Department  of  Agriculture. 

Dated:  June  2. 1997. 
Dave  Hohnan. 

Acting  Branch  Chief,  Lands  and  Mweral$. 
IFR  Doc.  97-15030  Filed  &-»-97;  8:45  am) 
BILUNQ  CODE  4310-OO-P 


DEPAR^MFNT  OF  THE  INTERIOR 

M'nerais  Managemer'  Sef^'ce 
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Region,  deauton  Sea  k.ease  t>ai«  170 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Reschedule  of  public  hearing 

date. 

On  May  21. 1997.  Minerals 
Management  Service  (MMS)  announced 
in  the  Federal  Register  (Vol.  62,  No.  98, 
pages  27774-5)  the  availability  of  the 
drs^  Enviroiunental  Impact  Statement 
and  the  location,  dates,  and  times  of 
public  heariugs  for  proposed  oil  and  gas 
lease  Sale  170  in  the  Beaufort  Sea, 
Alaska. 

In  response  to  a  subsequent  schedule 
conflict  in  Barrow,  Alaska,  MMS  has 
rescheduled  the  July  8,  1997,  hearing  in 
Barrow  as  follows: 

July  10,  1997:  North  Slope  Borough 
Assembly  Chambers,  Barrow,  Alaska, 
7:30  p.m. 

The  dates  and  times  for  the  hearings 
in  Nuiqsut,  Kaktovit.,  and  Anchorage, 
Alaska,  remain  unchanged. 

If  you  wish  to  testify  at  the  Barrow 
hearing,  contact  the  Regional  Director  at 


the  Alaska  Regional  Office.  949  East 
36th  Avenue,  Anchorage,  Alaska  99508- 
4302,  or  Ray  Emerson  by  telephone 
(907)  271-6650  or  toll  free  1-800-764- 
2627  by  July  7,  1997.  An  oral  statement 
may  be  supplemented  by  a  more 
complete  written  statement  which  may 
be  submitted  to  a  hearing  official  at  the 
time  of  the  oral  presentation  or  by  mail 
until  July  18, 1997. 

Dated:  June  4,  1997. 
Thomas  A.  Readinger, 

Deputy  Associate  Director  for  Offshore 
Minerals  Management. 

[PR  Doc.  97-15019  Filed  6-»-97;  8:45  am) 
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DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Extend  Existing 
Concession  Permits;  and  Notice  of 
intent  To  Issue  a  Concession  Contract 
at  Grand  Teton  National  Parle 

agency:  National  Park  Service. 
ACTKM:  Public  notice. 

SUMMARY:  Pursuant  to  the  Act  of  October 
9,  1965  (79  Stat.  969;  16  U.S.C.  20  et 
seq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
the  following  concession  permits.  These 
extensions  are  necessary  to  allow  the 
continuation  of  public  services  during 
the  completion  of  planning  documents 
for  Grand  Teton  National  Park.  The 
current  concessioners  have  performed 
their  obligations  to  the  satisfaction  of 
the  Secretary  and  retain  their  rights  of 
preference  under  this  administrative 
action. 

Pursuant  to  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20  et  seq.], 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  issue  a 
concession  contract  at  Grand  Teton 
National  Park  with  a  term  of  three  years. 
This  short  term  contract  is  necessary  to 
allow  the  continuation  of  public 
services  during  the  completion  period  of 
planning  documents  for  Grand  Teton 
National  Park.  The  current  concessioner 
has  performed  its  obligation  to  the 
satisfaction  of  the  Secretary  of  Interior 
and  retains  its  right  of  preference  under 
this  administration  action. 
EFFECTIVE  DATE:  On  or  before  July  10, 
1997,  a  notice  will  be  published  in  the 
Commerce  Business  Daily.  Anyone 
interested  in  making  an  offer  fbr  the 
new  contract  must  do  so  within  60  days 
of  the  date  of  publication  of  the 
Commerce  Business  Daily 
announcement. 

INFORMATION:  Information  regarding  this 
notice  can  be  obtained  from:  Program 
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Leader.  Intennountain  Office  of 
Concessions  Management  Support, 
Attention:  Judy  Jennings,  National  Park 
Service,  12795  West  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado, 
80225-0287,  or  call:  (303)  969-2661. 

The  following  concession  permit  will 
be  extended  for  one  year:  Rex  G. 
Maughan  and  Ruth  G.  Maughan  d/b/a/ 
Signal  Mountain  Lodge,  CP-GRTE050- 
91. 

The  following  concession  permits  will 
be  extended  for  two  years: 

Great  Salt  Lake  Council,  Inc.  d/b/a  Boy 
Scouts  of  America,  LP-GRTED43-91 
Lost  Creek  Ranch,  LP-GRTE04D-91 
C-H  Corporation.  LP-GRTE045-91 
Gros  Ventre  River  Ranch,  LP-GRTE046- 

92 
Trail  Creek,  LP-GRTE037-91 

Concession  contract  CC-GRTE003-66 
has  expired.  The  National  Park  Service 
will  not  renew  this  contract  for  an 
extended  period  until  planning  can  be 
completed  to  determine  the  future 
direction  of  concession  services  at 
Grand  Teton  National  Park.  This 
necessary  planning  process  has  begun 
and  will  have  a  direct  affect  on  futiue 
concession  activities,  bicluded  in  this 
planning  process  is  the  development  of 
a  commercial  services  plan.  It  is 
anticipated  that  the  park  commercial 
services  plan  will  be  completed  in  1999. 
Until  planning  is  completed,  it  is  not  in 
the  best  interest  of  the  park  to  enter  into 
a  long  term  concession  contract.  For 
these  reasons,  it  is  the  intention  of  the 
National  Park  Service  to  issue  a  short 
term  contract  at  this  time,  complete  the 
planning  process  then  conduct  a  public 
solicitation  and  selection  of  a 
concessioner  for  a  longer  contract 
period. 

Dated:  May  22,  1997. 
lohn  E.  Cook, 

Director,  Intennountain  Region. 
[FR  Doc.  97-15128  Filed  6-9-97;  8:45  am| 

BKUNQ  CODE  4310-70-P 


OEP  AR  TMENT  OF  THE  INTERIOR 

Nation  a'  Pa'V  *^erwlce 

*otNCY:  National  Park  Service,  U.S. 

•  ^  drtment  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Statement  for 
Padre  Island  National  Seashore,  Texas. 

V  iMMA-Y:  In  accordance  with  section 
102U)IC)  of  the  National  Environmental 


Policy  Act  of  1969,  the  National  Park 
Service  is  proposing  to  prepare  an  Oil 
and  Gas  Management  Plan/ 
Environmental  Impact  Statement  for 
Padre  Island  National  Seashore  in 
Kleberg,  Kenedy,  and  Willacy  Counties, 
Texas,  and  is  initiating  the  scoping 
process  for  this  document. 

The  Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Statement  is 
needed  to  address  the  issues  of  how  the 
National  Park  Service  can  best  protect 
resources  and  visitor  use  activities  at 
Padre  Island  National  Seashore  while  at 
the  same  time  permitting  siuface  use  for 
oil  and  gas  exploration,  development, 
and  transportation  operations  in  the 
exercise  of  nonfederal  oil  and  gas 
mineral  rights.  In  the  Oil  and  Gas 
Management  Plan/Environmental 
Impact  Statement  and  its  accompanying 
public  review  process,  the  National  Park 
Service  will  formulate  and  evaluate  the 
environmental  impacts  of  a  reasonable 
range  of  alternatives  that  will  provide 
the  greatest  protection  for  sensitive 
resources  and  values  at  Padre  Island 
National  Seashore  while  allowing  for 
cost-effect  exploration  of  the  private 
mineral  estate.  Distinct  management 
issues  include  identifying  which  park 
resources  and  values  are  most  sensitive 
to  oil  and  gas  exploration  and 
development  disturbance,  defining 
impact  mitigation  requirements  to 
protect  such  resources  and  values, 
establishing  reasonable  performance 
standards  and  providing  pertinent 
information  to  oil  and  gas  owners  and 
operators  that  will  facilitate  operations 
planning  and  approval. 

A  public  scoping  newsletter  will  be 
mailed  in  Jime  1997;  this  newsletter  will 
describe  the  planning  process  and  seek 
public  and  agency  input  and 
suggestions.  The  general  public  and 
affected  and  interested  parties  are 
encouraged  to  identify  issues  and  other 
reasonable  alternatives  that  should  be 
addressed  in  the  Oil  and  Gas 
Management  Plan/Environmental 
Impact  Statement. 

An  Open  House  meeting  will  be  held 
on  July  9,  1997,  at  the  Onmi  Bayfront, 
900  N.  Shoreline,  Corpus  Christi,  Texas, 
in  the  Laguna  Madre  Room  from  5:00- 
7:00  p.m.;  the  public  and  affected 
interested  parties  may  request 
additional  meetings  in  other  Texas 
cities.  These  requests  should  be  made 
no  later  than  July  25,  1997. 

If  you  would  like  to  be  placed  on  the 
mailing  list  or  request  a  meeting  in  your 
city,  contact:  Project  Coordinator  PAIS 
O&GMP/EIS,  c/o  Lyudon  B.  Johnson 
National  Historical  Park,  P.O.  Box  329, 

1.1 ». 


Johnson  City,  TX  78636  or  (eunail) 
Donna__0'Leary@nps.gov. 

Dated:  May  28, 1997. 

Paul  Eubank. 

Acting  Superintendent,  Padre  Island  National 
Seashore. 

IFR  Doc.  97-15129  Filed  6-9-97;  8:45  am) 

BILLJNa  CODE  4310-70-P 


DEP  a  -    MENT  OF  THE  INTERIOR 

National  Park  S«  <    e 

Deiaw>i'p  .);  .:'  .  f^'gf'  *-<a*i'gatlon  Canal 
•M?st:,)'wv  "i«-'t>iQe  Corridor 
wO.t^missiQ.n  .Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  as 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (I*ub. 
L.  92-463). 

Meeting  Date  and  Time:  Wednesday, 
Jime  18,  1997;  6:00  p.m. 

Address:  Hugh  Moore  Park,  Josiah 
White  n  Canal  Boat,  Lehigh  Drive. 
Easton,  PA  18042. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 

SUPPLEMENTARY  INPORMA^'ON:  The 
Delaware  and  L«Lj^  .\avigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692, 

November  18.  1988. 

►OR  -uHT^ifcR  iNFOHMATiON  CONTACT: 

Director  of  Finance  and  Development, 

Delaware  and  Lehigh  Navigation  Canal, 

National  Heritage  Corridor  Commission, 

10  E.  Church  Street,  Room  P-208, 

Bethlehem,  PA  18018,  (610)  861-9345. 

Gerald  R.  Bastoni, 

Executive  Director,  Delaware  and  Lehigh 

Navigation  Canal  NHC  Commission. 

(FR  Doc.  97-15068  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  ^ark  Sen/ice 

Mo)ave  National  s^reserve  Advisory 

Commission  Notice  o*  Mtjeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  June  19, 1997;  assemble  at 
9:00  AM  at  the  Hole-in-the-Wall 
Campground,  Mojave  National  Preserve, 
California. 

The  agenda:  General  Management 
Plan  Alternatives;  Hunting;  Private  Land 
within  the  Preserve. 

The  Advisory  Commission  was 
established  by  PL  #03-433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are: 

Michael  Attaway 

Irene  Ausmus 

Rob  Blair 

Peter  Burk 

Dennis  Casebier 

Donna  Davis 

Kathy  Davis 

Nathan  "Levi"  Esquerra 

Gerald  Freeman 

Willis  Herron 

Eldon  Hughes 

Claudia  Luke 

Clay  Overson 

Norbert  Riedy 

MalWessel 

This  meeting  is  open  to  the  public. 
David  A.  PauipssfT- 

Supenntenaei.i.  yijjave  National  Preserve. 
(FR  Doc.  97-15116  Filed  6-9-97;  8:45  am] 


DEPARTMENT  OP  JUSTICE 

Notica  of  Lodging  ot  Consenr  OfK<-B^- 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLAj 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  and  with  Section 
122  of  CERCLA,  42  U.S.C.  9622,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Olin  Corporation,  Civ. 
Action  No.  97-0090-A  (W.D.  Va.)  was 
lodged  on  May  15, 1997,  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia,  Abingdon 
Division.  The  consent  decree  resolves 
the  claims  of  the  United  States  under 
Sections  106(a),  107(a),  and  113(g)(2)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA"),  for 


reimbursement  of  response  costs 
incurred  at  the  Saltville  Waste  Disposal 
Ponds  Superfund  Site  located  in 
Saltville,  Virginia  and  for  declaratory 
judgment  as  to  liability  that  will  be 
binding  in  actions  to  recover  response 
costs  related  to  the  Site.  The  consent 
decree  obligates  Olin  Corporation  to 
reimburse  $379,000  of  the  United  States' 
past  response  costs  and  to  perform  the 
remedial  design  and  remedial  action  the 
U.S.  Environmental  Protection  Agency 
has  selected  for  the  second  operable 
unit  at  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
amendment  to  the  consent  decree. 
Comments  should  be  addressed  to  be 
Assistant  Attorney  General  for  the 
Environmental  and  Natiu^  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.,  20530,  and  should 
refer  to  United  States  v.  Olin 
Corporation,  DOJ  Ref.  #  90-11-283A. 

Tne  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  105  Franklin  Road.  S.W., 
Roanoke.  Virginia;  the  Region  m  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Street. 
Philadelphia,  PA;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW  4'*' 
Floor.  Washington.  D.C.  20005.  (202 
624-0892.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW,  4*  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $25.00  (25 
cents  per  page  reproduction  cost), 
payable  to  the  Consent  Decree  Library. 
Attachments  to  the  consent  decree  can 
be  obtained  for  an  additional  $27.75. 
Joel  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-15016  Filed  6-9-97;  8:45  am) 

BIUJNQ  CODE  4410-15-M 


Df-PAP'^MEN'^  OP  JUS"^!CE 

D'uQ  En'Ofceme'^t  Adrr,fs*'Mt"'>n 

Agency  information  CoMetcnon 
Act'vitses   NevK  Coiiect'on,  Gommttnt 
■Request 

ACTION:  Notice  of  information  collection 
imder  review;  report  of  mail  order 
transactions. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 


Register  on  February  10,  1997  at  62  FR 
6012.  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  July  lO.  1997. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff. 
Attention:  Department  Clearance  Office, 
Suite  850. 1001  G  Street.  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agency 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  information 
collection: 

1.  Type  of  Information  Collection: 
New  collection. 

2.  Title  of  the  Form/Collection:  Report 
of  Mail  Order  Transactions. 

3.  Agency  form  number:  None,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primary:  Business  or  other  for- 
profit. 

"The  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(Public  Law  104-237)  (MCA)  amended 
the  Controlled  Substances  Act  to  require 
that  each  regulated  person  who  engages 
in  a  transaction  with  a  non-regulated 
person  which  involves  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  (including  drug 
products  containing  these  chemicals) 
and  uses  or  attempts  to  use  the  Postal 
Service  or  any  private  or  commercial 
carrier  shall,  on  a  monthly  basis,  submit 
a  report  of  each  such  transaction 
conducted  during  the  previous  month  to 
the  Attorney  General." 

5.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1500  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  hifonnation  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated:  June  4, 1097. 
Kobert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Depaitment  of  Justice. 

|FR  Doc.  97-15020  Filed  6-9-97;  B:45  am] 

BJUJNQ  COOe  4410-1S-M 


D  r  D  A  q^MENT  OF  JUSTICE 

0*i'r..  y  Justice  Programs 

Dtt,ce  ,•'  ,:u¥er-':»  Justic«  and 

•  «  on  Collection 

i Dosed  Collection; 

rj.'St 

action:  .Notice  ul  mformation  collection 
under  review;  1996  National  Youth 
Gang  Survey. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agency's. 
Comments  are  encouraged  and  will  be 
accepted  until  August  11,  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Ms. 
D.  Elen  Grigg,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (phone 
number  and  address  listed  below).  If 
you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructioiu,  or 
additional  information,  please  contact 
Ms.  D.  Elen  Grigg,  (202)  616-3651, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Room  742,  633 
Indiana  Avenue,  NW,  Washington,  EXD 
20531. 

Overview  of  this  information 
collection: 

1.  Type  of  information  collection: 
New  Collection. 

2.  The  title  of  the  form/collection: 
1996  National  Youth  Gang  Survey. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None;  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  or  Local  law 
enforcement  agencies  (mainly  police 
and  sheriff's  departments,  and  in  rare 
cases,  state  law  enforcement  agencies). 
Other:  None. 

j^bstrart;  This  collection  will  gather 
information  related  to  youth  and  their 
activities  for  research  and  assessment 
purposes. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Survey-Version  A:  4,000 
respondents;  5  minutes  to  respond. 
Survey- Version  B;  4,000  respondents;  10 
minutes  to  respond. 


6  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1000  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  ]une  4, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-15021  Filed  6-9-97;  8:45  am] 

MLLINO  CODE  4410-1S-M 


DEPAnTMFNT  OF  LABOR 

Office  of  the  Sec^vary 

SutMnissionforOMB  Review; 
Comment  Recues 

June  4,1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143)  or  by  E-Mail  to 
TOMalleyddol.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  [202]  219- 
4720  between  1:00  p.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  ([202]  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Exemption 
78-6,  Class  Exemption  for  Transactions 
Involving  Collectively  Bargained  Multiple 
Employer  Apprenticeship  and  Training 
Plans. 

OMB  Number:  1210-0080  (reinstatement 
without  change). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or  households; 
Business  or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Responses:  5,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Total  Burden  Hours:  5,000. 

Total  Annualized  capital/startup  costs:  0. 

Total  annual  costs  (operating/ maintaining 
systems  or  purchasing  services):  0. 

Description:  This  class  exemption  exempts 
from  the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  certain  transactions 
between  collectively  bargained  multiple 
employer  apprenticeship  plans  and 
employers  making  contributions  to  these 
plans  or  employee  organizations  any  of 
whose  members  are  covered  by  the  plans  if 
certain  conditions  are  met. 

Age/icy:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Exemption 
94-20.  Class  Exemption  Relating  to  Certain 
Employee  Benefit  Plan  Foreign  Exchange 
Transactions. 

OMB  Number:  1210-0085  (reinstatement 
without  change). 

Frequency:  On  occasion. 
Affected  Public:  Individuals  or  households; 
Business  or  other  for-profit;  Not-for-profit 
institutions. 
Number  of  Responses:  175. 

Estimated  Time  Per  Respondent:  0 
(marginal  over  and  above  records  kept  in  the 
normal  course  of  business  by  banks  and  their 
affiliates). 
Total  Burden  Hours:  1. 
Total  Annualized  capital/startup  costs:  0. 
Total  annual  costs  (operating/maintaining 
systems  or  purchasing  services):  0. 

Description:  This  class  exemption  permits 
the  purchase  and  sale  of  foreign  currencies 
between  an  employee  benefit  plan  and  a  bank 
or  a  broker-dealer  or  an  affiliate  thereof 
which  is  part  in  interest  with  respect  to  such 
plan. 

Agency:  Employment  and  Training 
Administration. 


Title:  Work  Opportimity  Tax  Credit 
(WOTC). 

OMB  Number:  1205-0371  (revision). 

Agency  Form  Numbers:  9061.  9062,  9063, 
9065. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Responses:  52. 

Estimated  Time  Per  Respondent:  20 
minutes  per  form. 

Total  Burden  Hours:  59,436. 

Total  Annualized  capital/startup  costs:  0. 

Total  annual  costs  (operating/maintaining 
systems  or  purchasing  services):  0. 

Description:  The  data  and  information 
provided  the  States  on  these  form£  are  used 
for  program  plaiming  and  evaluation  and  for 
oversight  or  verification  activities  as 
mandated  by  the  Revenue  Act  of  1978,  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982, 
Omnibus  Budget  Reconciliation  Act  of  1992, 
Section  51,  Internal  Revenue  System  Code, 
and  Small  Business  Job  Protection  Act  of 
1996. 

ThereM  M.  O'Malley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-15141  Filed  6-9-97;  8:45  am) 
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June  4. 1997. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
June  30, 1997.  A  copy  of  this  ICR,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor  Departmental 
Clearance  Officer,  Theresa  M.  O'Malley 
((202)  219-5096  ext.  143). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desl  Officer  for  the 
U.S.  Department  of  Labor,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  EX:  20503  ((202)  395- 
7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  response. 

Agency:  Employment  and  Training 
Administration,  Office  of  Job  Training 
Programs. 

Title:  Mid-Summer  Report. 

OMB  Number:  1205-XXXX. 

Frequency:  One-time  Report. 

Affected  Public:  State  and  Local  Job 
Training  Partnerehip  Act  Agencies. 

Number  of  Respondents:  56. 

Estimated  Time  Per  Respondent:  Two 
hours. 

Total  Burden  Hours:  112. 

Total  Burden  Cost  (capital/startup):  N/A. 

Total  Burden  Cost  (operating/maintaining): 
$750. 

Description:  The  information  collected 
would  consist  of  information  on  both  funding 
and  enrollment  levels.  The  information 
collected  by  the  State  would  be  rolled  up  into 
a  summary  repwrt  for  each  State.  The 
information  would  be  an  update  of  the 
planned  funding  and  enrollment  data,  except 
the  planned  figures  would  be  reflected  with 
preliminary  actual  data.  There  are  only 
eleven  data  elements  requested  from  each 
State.  The  report  would  be  prepared  as  of 
July  15, 1997.  The  report  would  be  forwarded 
to  the  Department  of  Labor. 

This  data  is  needed  in  order  to  provide 
information  on  the  summer  youth 
employment  program  in  response  to  concerns 
likely  to  be  raised  by  the  U.S.  CongrMS.  the 
media  and  the  Administration.  It  has  been 
the  Department's  experience  that  there  is  a 
consistent  and  continuing  need  for  this 
limited  information.  Traditionally,  Congress 
wanta  to  know  the  numbers  of  youth  being 
served  as  they  make  final  adjustments  to  the 
budgets  which  are  under  development.  The 
media  wants  to  provide  the  public  with  data 
to  go  along  with  personal  interest  stories.  The 
Administration  wanta  to  know  whether  the 
programmatic  objectives  are  being  realized.  If 
the  data  were  not  collected  by  the 
Department  in  a  uniform  manner,  it  is  likely 
that  attempts  would  be  made  by  various 
parties  on  an  ad  hoc  basis  without  any 
concern  for  standard  poinU  of  reference. 
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Such  collections  could  be  misleading. 

In  addition  to  the  above,  such  data  can  be 
invaluable  in  identifying  problems  which 
will  permit  making  mid-course  corrections  if 
a  pattern  of  under  expenditure  or  under 
enrollment  exists.  Since  the  program  only 
operates  for  six-eight  weeks  for  most  youth, 
it  is  critical  that  information  be  collected  in 
an  orderly  manner  which  allows  corrections 
and  provides  a  picture  of  what  is  happening 
in  each  State. 
ThereM  M.  O'Malley, 
Departmental  Cleamnce  Officer. 
|FR  Doc.  97-15142  Filed  6-9-97;  8:45  am) 
BHJJNa  COM  M10-40-M 
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Administration 

rTA-W-33,2291 

Ayfsd  S!~t*f^ield  East,  Incorporated 
B  ^  *  -  cK '    M.ary land ;  Notice  of  Revised 
Determination  On  Reconsideration 

On  Apiil  2,  1997,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  Worker 
Adjustment  Assistance,  applicable  to  all 
workers  of  Avesta  Sheffield, 
Incorporated,  Baltimore,  Maryland.  The 
notice  was  published  in  the  Federal 
Register  on  April  15. 1997  (FR  62 
18361). 

Investigation  findings  show  that  the 
workers  produced  small  and  medium 
size  stainless  steel  plates.  The  workers 
were  denied  TAA  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  determined  through  a  survey 
of  the  workers'  firm's  major  declining 
customers. 

By  letter  postmarked  April  9.  1997, 
the  United  Steelworkers  of  America 
union  representative  requested 
administrative  reconsideration  of  the 
Department's  findings. 

Findings  on  reconsideration  show 
that  the  company  closed  in  January 
1997.  The  findings  further  revealed  that 
major  customers  of  the  subject  firm 
increased  their  purchases  of  imported 
small  and  medium  size  stainless  steel 
plates  in  the  relevant  period. 

Concltuion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Avesta 
Sheffield  East,  Incorporated  of 
Baltimore,  Maryland  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  small 
and  medium  size  stainless  steel  plates 
produced  at  the  subject  firm. 


"All  workers  of  Avesta  Sheffield  East, 
Incorporated  of  Baltimore,  Maryland  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  13, 1996 
throug)i  two  years  irom  the  date  of 
certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  EX]  this  27th  day  of 
May  1997. 

RuawU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-15130  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-4W-31,385] 

Johnson  Controls  Battery  Group.  Inc. 
Louisville,  Kentucky;  Notice  of 
Negative  Determination  of 
Reconsideration  On  Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  remanded 
for  further  investigation  the  Secretary  of 
Labor's  negative  determination  in 
International  Union,  United 
Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America,  U AW  Local  1288  and 
Employees  and  Former  Employees  of 
Johnson  Controls  Battery  Group,  Inc.  v. 
Robert  Reich,  Secretary  of  Labor  (96- 
04-01141). 

The  Department's  initial  denial  of  the 
petition  for  employees  of  Johnson 
Controls  Battery  Group  Inc.,  Louisville, 
Kentucky  was  issued  on  October  13. 

1995  and  published  in  the  Federal 
Register  on  October  27.  1995  (60  FR 
55063).  The  denial  was  based  on  the  fact 
that  criterion  (3)  of  the  Group  Eligibility 
Requirements  of  Section  222  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  subject  plant  transferred 
production  to  another  domestic 
location.  Therefore,  increased  imports 
did  not  contribute  importantly  to 
worker  separations. 

On  November  13,  1995,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
denial,  which  also  resulted  in 
affirmation  of  the  initial  negative 
decision.  The  determination  was  issued 
on  February  6,  1996  and  published  in 
the  Federal  Register  on  February  21, 

1996  (61  FR  6658). 

In  response  to  the  UAW's  request  for 
judicial  review  of  the  Labor 
Department's  finding  in  this  case,  on 
February  4, 1997,  the  USCTT  remanded 


the  case  to  the  Department  of  Labor  for 
further  investigation. 

On  remimd.  the  Department  reviewed 
the  previously  certified  adjustment 
assistance  petitions  for  workers  of 
Johnson  Controls.  Incorporated  located 
in  Bennington.  Vermont  (TA-W- 
29,403):  Owosso.  Michigan  (TA-W- 
30,659);  and  Garland,  Texas  (TA-W- 
30,863).  In  each  of  these  investigations 
customers  of  the  respective  subject  firm 
were  primarily  aftermarket  retailers. 
Each  of  these  investigations  resulted  in 
a  worker  group  certification  because  all 
of  the  Group  Eligibility  Requirements  of 
Section  222  of  the  Trade  Act  of  1974,  as 
amended,  were  met.  There  were 
declines  in  company  sales  and  or 
production,  employment  declined  and  it 
was  determined  that  imports 
"contributed  importantly"  to  worker 
separations.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  Customers  of 
the  Johnson  Controls,  Incorporated 
locations  ion  Bennington.  Vermont. 
Owosso.  Michigan  and  Garland.  Texas 
reported  increased  imports  of 
aftermarket  automotive  batteries  in  the 
relevant  time  periods. 

Findings  On  remand  show  that  the 
customer  base  at  the  Louisville  plant 
was  different  from  the  above  cited 
Johnson  Control  locations.  In  Louisville, 
new  car  producers  were  the  primary 
customers,  purchasing  original 
equipment  automotive  batteries. 

Remand  findings  affirmed  that  the 
automotive  battery  production  at  the 
Louisville.  Kentucky  plant  was  not 
shifted  to  a  foreign  country,  but  to 
another  domestic  facility  of  Johnson 
Controls. 

Investigation  findings  on  remand 
show  that  although  criteria  (1)  and  (2) 
of  the  Group  Eligibility  Requirements  of 
Section  222  of  the  Trade  Act  of  1974,  as 
amended,  were  met.  criterion  (3)  was 
not  met  because  the  customers  of  the 
subject  firm  did  not  increase  purchases 
of  imported  automotive  batteries.  Thus, 
increased  imports  of  automotive 
batteries  did  not  contribute  to  Johnson 
Control's  decline  in  sales  and 
production  and  employment  at 
Louisville.  Kentucky. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Johnson  Controls 


UMI 
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Battery  Croup  Inc.,  Louisville, 
Kentucky. 

Signed  at  Washington,  DC  this  16th  day  of 
May  1997. 
Curtis  K.  Kooser, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  97-15137  Filed  6-9-97;  8:45  am) 
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In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  as  amended  (19 
U.S.C.  2273)  the  Department  of  Labor 
issued  a  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  October  3, 
1996  applicable  to  all  workers  of  Jolie 
Handbag,  Incorporated  in  Hialeah, 
Florida.  The  notice  was  published  in  the 
Federal  Register  on  October  29, 1996 
(61  FR  55821). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  Jolie  Handbag's  Laredo, 
Texas  facility  when  it  closed  during 
April,  1997.  The  workers  were  engaged 
in  employment  related  to  the 
production  of  ladies'  handbags. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  subject  firms'  Laredo, 
Texas  location. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Jolie  Handbag  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-31,617  is  hereby  issued  as 
follows: 

"All  workers  of  Jolie  Handbag,  Hialeah, 
Florida  (TA-W-32,617),  and  Laredo.  Texas 
(TA-W-32.617A)  who  became  toUlly  or 
partially  separated  from  employment  on  or 
after  May  11, 1995,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 


Signed  at  Washington,  DC  this  ^^uu  uay  ui 
May,  1997. 

RnawU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15138  Filed  6-9-97;  8:45  am] 
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[TA-W-33,472] 

Master  Lock  Company,  Milwaukee, 
Wisconsin;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  12,  1997  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Master  Lock 
Company,  Milwaukee,  Wisconsin. 

The  petitioner  has  rei^ested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  22nd  day 
of  May,  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15139  Filed  6-9-97;  8:45  am) 
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[TA-W-33,525] 

Xerox  Corporation,  Oklahoma  City, 
Oklahoma;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  27, 1997,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Xerox  Corporation, 
Oklahoma  City,  Oklahoma. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  February  14.  1997  (TA-W- 
33,141).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


oigiieu  in  Washington,  D.C  this  27th  day 
of  May,  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15136  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ETA  Data  Validation  HandtXMk  No. 
361;  Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  ETA  Data  Validation  Handbook  No. 
361.  A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
August  11,  1997 

Tne  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  10  responu,  mciiuung  uuouyn  me 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Wayne  S.  Gordon,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  NW.  Room  S-4231,  Washington. 
DC  20210,  (202)  219-5915  {this  is  not  a 
toll-free  number)  and,  where  applicable 
wgordon@doleta.gov,  or  fax  (202)  219- 
8506. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Under  legal  authority  granted  by 
Social  Security  Act,  Title  III,  Section 
303(a)(6).  the  State-Federal 
Unemployment  Insurance  Service  (UIS) 
relies  on  the  accurate  counting  and 
reporting  of  Federally  defined 
workloads  by  State  Employment 
Security  agencies  (SESAs)  as: 

•  An  input  to  determining  the 
amount  of  dollars  each  State  receives 
from  DOL  to  fund  the  administrative 
costs  of  the  UI  system; 

•  An  essential  element  in 
determining  levels  of  unemployment 


which  trigger  on  or  off  special 
unemployment  compensation  programs; 

•  Input  to  econometric  models  and 
research  projects;  and 

•  Data  to  evaluate  State  performance 
under  the  UI  program. 

The  UIS  funds  the  administrative 
costs  of  individual  SESAs  based  on 
workload  counts  and  on  the  time 
required  to  perform  work  related 
functions.  The  budgeted  workload  items 
are: 

Initial  Claims 
Additional  Claims 
Continued  Claims 
Nonmonetary  Determinations 
Appeals 

Subject  Employers 
Wage  Records 

States  are  required  to  report  these 
items  together  with  other  data  items  on 
a  monthly  or  quarterly  basis  on  OMB 
approved  forms.  States  have  the 
responsibility  for  developing  their  own 
system  of  collecting  data  and  compiling 
report  items.  As  a  result,  there  are 
almost  as  many  different  systems  for 
developing  data  fs  there  are  States. 

Prior  to  the  inception  of  the  UI 
Workload  Validation  process, 
investigation  showed  that  workload 
definitions  were  being  interpreted 


differently  by  the  various  SESAs.  In 
order  to  correct  these  discrepancies,  an 
effort  was  initiated  to  review  and  clarify 
workload  item  definitions  on. 

n.  Current  Actions 

SESAs  have  made  definite 
improvements  since  the  beginning  of 
the  program.  However,  some  States 
which  did  improve  early  developed 
problems  again  in  later  years. 
Identifying  and  correcting  problems  one 
year  does  not  guarantee  the  problem  is 
solved  forever.  Changes  in  staff,  lack  of 
continued  training,  and  other  variables, 
such  as  automating  the  reporting  of 
items  that  were  previously  reported 
manually,  effect  the  proper  reporting 
over  time.  It  is  important  to  revalidate 
at  intervals  to  assure  problems  have  not 
resurfaced  or  that  new  problems  have 
not  developed. 

Type  of  Review:  Extension. 

Agency:  United  States  Department  of 
Labor,  Employment  and  Training 
Administration. 

Title:  Data  Validation  Handbook  No. 
361. 

OMB  Number:  1205-0055. 

Agency  Number:  1205. 

Affected  Public:  State  Government. 


Cite/reference 


Data  Validation  Questionnaire 

Worksheet  No.  1   

Worksheet  No.  2  

Worksheets  A  &  B 

Worksheet  No.  3  

Worksheet  No.  4  

Worksheet  No.  5  

Worksheet  No.  6  

Worksheet  No.  7 

Worksheet  No  8  

Worksheet  No.  9  

Worksheet  No.  10  

Prepare  Plan  

Prepare  Summary  Report  

Totals  


Total 
respondents 


53 
53 
53 

<10 
53 
53 
53 

<10 
53 
53 
53 
53 
53 
53 


Frequency 


Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 
Annually 


Total 
responses 


53 

53 

583 

0 

1060 

1060 

1060 

0 

1060 

530 

530 

53 

53 

53 


6148 


Average 
time  per 
response 


2 

4 

1.5 

0 
.4 
.6 
.4 

0 

2 

2.4 
.8 

4 

1.5 

4 


Burden 
(hours) 


106 
212 
874.5 

0 

424 

636 

424 

0 

2120 

1272 

424 

212 

79.5 
212 


6996 


Conunents  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  4.  1997. 
Grace  A.  Kilbane, 

Director,  Unemployment  Insurance  Service. 
IFR  Doc.  97-15140  Filed  6-9-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 01228] 

Boise  Cascade  Corporation  Paper 
Division  Vancouver,  Washington; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  February  4,  1997,  the  Department, 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  regarding  the 
petition  for  workers  of  the  subject  firm. 


The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
December  6,  1996,  because  Boise 
Cascade  did  not  import  coated  and 
securify  paper  from  sources  located  in 
Canada  or  Mexico,  nor  was  there  a  shift 
of  production  to  Canada  of  Mexico. 
Furthermore,  a  survey  of  the  subject 
firm's  customers  revealed  that  none  of 
the  customers  reported  purchasing 
paper  from  Canada  or  Mexico  during  the 
relevant  periods.  The  denial  notice  was 
published  in  the  Federal  Register  on 
December  24, 1996  (61  FR  67858). 

On  reconsideration,  the  Department 
found  that  the  customer  survey 
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conducted  for  the  initial  investigation 
was  limited  to  those  customers 
purchasing  coated  and  uncoated  paper 
used  to  make  business  forms.  Other 
findings  on  reconsideration  show  that 
prior  to  the  closure  of  Boise  Cascade's 
Paper  Division  in  Vancouver,  various 
paper  products  accounted  for  the 
primary  output  at  the  plant.  Company 
officials  supplied  the  Department  a  list 
of  customers  accounting  for  the  sales 
decline  at  the  subject  plant.  New 
findings  show  that  some  customers 
reported  increased  import  purchases  of 
paper  products  from  Mexico  and 
Canada  (both  direct  and  indirect)  in 
1995  compared  to  1994,  and  in  January 
through  September  1996  compared  to 
the  same  time  period  of  1995.  Sales, 
production  and  employment  declined 
during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  &rom  Canada  and  Mexico  like  or 
directly  competitive  with  paper 
products,  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
of  Boise  Cascade  Corporation,  Paper 
Division,  Vancouver,  Washington.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Boise  Cascade  Corporation, 
Paper  Division,  Vancouver,  Washington  who 
become  totally  or  partially  separated  from 
employment  on  or  after  September  9, 1995, 
are  eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  27th  day  of 
May  1997. 

RusmU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-15133  Filed  6-»-97;  8:45  am) 

BIUJNG  CODE  4S1&-30-M 


DE^'^a"MENT  OF  LABOR 

-^pbv-'-ier.-  an:i  Training 

iNAFlA  0137CanGNAFTA-1370A] 

JH  Co'iectibies  Milwaukee  Wisconsin 

and  Piqeon  Fo.'ge    'emessee; 
ATieroeo  CerV'<ca\^cr  Rega'-dlng 
L.igiCiiity  to  ApDiy  'c-  NA-'A- 
Tranj-rionj'  Aa;us!n~.en'  AbS^stance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 


Assistance  on  Febi udry  la,  i»y/, 
applicable  to  ail  workers  of  JH 
Collectibles  located  in  Milwaukee, 
Wisconsin.  The  notice  was  published  in 
the  Federal  Register  on  March  12,  1997 
(62  FR  11474). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  provide  support  services 
related  to  the  production  of  women's 
clothing.  Information  provided  by  the 
State  agency  shows  that  worker 
separations  have  occurred  at  the  Pigeon 
Forge  location  of  the  subject  firm.  The 
workers  provide  support  services 
related  to  the  production  of  women's 
clothing.  Based  on  this  information,  the 
Department  is  amending  the  worker 
certification  to  include  the  Pigeon  Forge 
location  of  JH  Collectibles. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
NAFTA-01370  is  hereby  issued  as 
follows: 

"All  workers  of  JH  Collectibles, 
Milwaukee,  Wisconsin  (NAFTA-01370}  and 
Pigeon  Forge,  Tennessee  (NAFTA-01370), 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  22, 
1995,  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  IX]  this  23rd  day  of 
May  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-15134  Filed  6-9-97;  8:45  am] 
BIUJNQCOOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-01110  4  01110A] 

Jolie  na.  anaa  Incorporated;  Hialeah, 
Florida  an  ;    aedo,  Texas;  Amended 
Certif  ^a^ro-^  Regarding  Eligibility  to 
Apply  -or  NA"  A-Transitional 

Adjustment  Ass  s'ance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  July  26,  1996 
applicable  to  all  workers  of  Jolie 
Handbag,  Incorporated  in  Hialeah, 
Florida.  The  notice  was  published  in  the 
Federal  Register  on  August  26,  1996  (61 
FR  43792). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  Jolie  Handbag's  Laredo, 
Texas  facility  when  it  closed  during 
April,  1997.  The  workers  were  engaged 
in  employment  related  to  the 
production  of  ladies'  handbags. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  subject  firms'  Laredo, 
Texas  location. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Jolie  Handbag  who  were  adversely 
affected  by  increased  imports  from 
Mexico  or  Canada. 

The  amended  notice  applicable  to 
NAFTA-01110  is  hereby  issued  as 
follows: 

All  workers  of  Jolie  Handbag,  Hialeah, 
Florida  (NAFTA-01110),  and  Laredo,  Texas 
(NAFTA-OlllOA)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  11, 1995,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C.  this  22d  day  of 
May,  1997. 

RiumU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15135  Filed  6-9-97;  8:45  am) 

BUJJNG  CODE  4S10-3a-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-01405] 

McDonnell  Douglas,  Long  Beach, 
California;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  February  6, 1997,  coimsel 
for  United  Automobile,  Aerospace  & 
Agricultural  Implement  Workers  of 
America,  Local  148,  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  to  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-01405)  for  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  January  23,  1997,  and 
published  in  the  Federal  Register  on 
February  13.  1997  (62  FR  6804). 

The  petitioner  presents  evidence  that 
the  subject  firm  increased  reliance  on 
subcontractors  for  the  production  of 
insulation  blankets  in  Mexico  and  slat 
track  assembly  in  Canada. 
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Concluition 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  D.C.  this  22nd  day 
of  May  1997. 
Russell  T.  laie. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  97-15132  Filed  6-9-97;  8:45  ami 

BILUNG  CO0€  4S10-30-M 


DEPARTMEFfT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-01556] 

Slebe,  Incorporated  a/k/a  Ranco  North 
America  a/k/a  Ranco  Industries  a/k/a 
Rantrol,  Incorporated  Quality  Control 
Department  Brownsville,  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  April  8,  1997, 
applicable  to  all  workers  of  Ranco  North 
America,  A/K/A  Siebe,  Incorporated, 
Quality  Control  division,  Brownsville, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  May  2.  1997  (62  PR 
24136). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  temperature  and  pressure  controls. 
The  investigation  findings  show  that 
Siebe,  Incorporated  is  the  parent  firm  of 
Ranco  North  America.  Findings  also 
show  that  workers  separated  from 
employment  at  Ranco  North  America 
had  their  wages  reported  under  four 
separate  unemployment  insurance  (UI) 
tax  accounts,  Siebe,  Incorporated,  Ranco 
North  America,  Ranco  Industries,  and 
Rantrol,  Incorporated.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-01556  is  hereby  issued  as 
follows: 

"All  workers  of  Siebe,  Incorporated,  also 
known  as  Ranco  North  America,  also  known 
as  Ranco  Industries,  also  known  as  Rantrol, 
Incorporated.  Quality  Control  Department, 
Brownsville,  Texas,  who  became  totally  or 


partially  separated  from  employment  on  or 
after  March  7,  1996,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day  of 
May,  1997. 
Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

IFr  Doc.  97-15131  Filed  6-9-97;  8:45  am) 
BILUNO  C00€  4510-30-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  97-24; 
Exemption  Application  No.  D-10253] 

Grant  of  Individual  Exemption  for  The 
Retirement  Plan  for  Salaried  and 
Certain  Hourly  Employees  of  Keebler 
Company 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  technical  correction. 

On  May  20, 1997,  the  Department 
published  in  the  Federal  Register  at  61 
FR  27621  a  notice  of  exemption 
containing  a  typographical  error.  On 
page  27622,  column  3,  in  the  first  full 
paragraph  that  begins,  "A  third 
commenter  *   *   *,"  the  last  sentence 
therein  should  be  revised  to  read,  "As 
of  December  31,  1996,  the  Property, 
which  is  the  Plan's  sole  real  estate 
investment,  represented  0.66%  (not 
66%)  of  the  Plan's  assets." 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Signed  at  Washington,  DC,  this  5th  day  of 
June.  1997. 
Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
IFR  Doc.  97-15086  Filed  6-9-97;  8:45  am] 

B4LUNO  CODE  4S10-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Exemption  97- 
30;  Exemption  Application  No.  D- 
10345.  et  ai.] 

Grant  of  Individual  Exemptions; 
Washington  National  Retirement  Plan 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  1  his  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
thfe  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  emd 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

fb)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Washington  National  Retirement  Plan 
(the  Plan)  Located  in  Lincolnshire,  IL 

(Prohibited  Transaction  Exemption  97-30; 
Exemption  Application  No.  D-10345] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
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sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  by  the  Plan  of  five  venture  capital 
limited  partnership  interests  (the 
Venture  Capital  Funds)  and  a  private 
placement  bond  issue  (the  Private 
Placement  Bond  Issue)  *  to  Washington 
National  Insurance  Company  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  All  tenns  and  conditions  of  the 
sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(b)  The  sale  is  a  one-time  transaction 
for  cash. 

(c)  The  fair  market  value  of  the 
Interests  is  determined  by  a  qualified, 
independent  appraiser. 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale. 

(e)  With  respect  to  each  Venture 
Capital  Fimd  Interest,  the  Plan  receives 
as  consideration  an  amount  that  is  no 
less  than  the  greater  of  (1)  its  investment 
basis  in  such  Interest  or  (2)  the  fair 
market  value  of  the  Interest  on  the  date 
of  the  sale. 

(f)  With  respect  to  the  Private 
Placement  Bond  Issue,  the  Plan  receives 
as  consideration  an  amount  that  is  no 
less  than  the  greater  of  (1)  the  remaining 
principal  balance  of  such  Interest  or  (2) 
the  fair  market  value  of  the  Interest  on 
the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
9, 1997  at  62  FR  17210. 

Written  Comments 

The  Department  received  five  written 
comments  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  Of  the  comments  received,  four 
commenters  said  they  were  opposed  to 
the  proposed  exemption  primarily 
because  they  did  not  understand  the 
substance  of  the  subject  transaction  or 
its  implications.  These  commenters 
subsequently  withdrew  their  comments. 
The  fiAh  commenter  stated  matters  that 
were  not  germane  to  the  transaction. 

Thus,  after  giving  full  consideration  to 
the  entire  record,  including  the  written 
comments,  the  Department  has  decided 
to  grant  the  exemption.  The  comment 
letters  have  been  included  as  part  of  the 


public  record  of  the  exemption 
application.  The  complete  application 
file,  as  well  as  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Docviments 
Room  of  the  Pensionand  Welfare 
Benefits  Administration,  Room  N-5638, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Joint  Apprenticeship  Committee  of 
Plumbers  Local  No.  27  (the  Plan) 
Located  in  Pittsburgh,  Pennsylvania 

[Prohibited  Transaction  Exemption  97-31; 
Exemption  Application  No.  L-103661 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  sale  by  the  Plan  of  certain 
improved  real  property  located  in 
Allegheny  County,  Pennsylvania  (the 
Property)  to  the  Local  Union  No.  27  of 
the  United  Association  of  Journeymen 
and  Apprentices  of  the  Plumbing  and 
Pipe  Fitting  Industry  of  the  United 
States  and  Canada,  a  party  in  interest 
with  respect  to  the  Plan;  provided  that 
the  following  conditions  are  met: 

(A)  The  Plan  does  not  incur  any 
expenses  or  suffer  any  loss  with  respect 
to  the  transaction;  and 

(B)  The  Plan  receives  a  cash  purchase 
price  for  the  Property  of  no  less  than  the 
greater  of  (1)  the  Plan's  cost  basis  in  the 
Property  as  of  the  date  of  the  sale,  or  (2) 
the  fair  market  value  of  the  Property  as 
of  the  date  of  the  sale,  as  determined  by 
an  independent,  qualified  appraiser, 
and  in  no  event  less  than  $265,597. 

For  a  more  complete  statement  of  the 
svunmary  of  facts  and  representations 
supporting  the  Department's  decision  to 
grant  this  exemption  refer  to  the  Notice 
of  Proposed  Exemption  published  on 
April  17,  1997  at  62  FR  18804. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


i.npany.  Inc. 
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*  The  interests  in  the  Venture  Capital  Funds  and 
the  Privale  Placement  Bond  Issue  are  collectively 
refened  to  herein  as  the  Interests. 
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[Prohibited  Transaction  Exemption  97-32; 
Exemption  Application  No.  D-103851 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 


of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  an  individual  life  insurance 
policy  (the  Policy)  to  the  Howes  Leather 
Company,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  arm's-length  transactions  with 
imrelated  parties; 

(B)  The  Plan  receives  a  purchase  price 
for  the  Policy  of  no  less  than  the  greater 
of  (1)  the  feir  market  value  of  the  Policy 
as  of  the  sale  date,  or  (2)  Policy's  cash 
surrender  value  (as  described  in  the 
Notice  of  Proposed  Exemption)  as  of  the 
sale  date; 

(C)  The  Plan  does  not  incur  any 
expenses  or  suffer  any  loss  with  respect 
to  the  transaction;  and 

(D)  In  the  event  the  Employer  recovers 
with  respect  to  the  Policy  a  total  amount 
in  excess  of  the  purchase  price  paid  to 
the  Plan  for  the  Policy,  such  excess 
amount  shall  be  distributed  prorata 
among  the  participants  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Depeirtment's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on  April 
17, 1997  at  62  FR  18805. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll  free  Number.) 

Thrift  Savings  Plan  and  Trust  (the  Plan) 
Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  97-33; 
Exemption  Application  No.  D-10391) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
"restoration  payment"  (the  Restoration 
Payment)  to  the  Plan  by  The  Kenzer 
Corporation  (the  Employer),  in  respect 
of  certain  defaulted  notes  (the  Notes), 
and  (2)  the  potential  future  receipt  by 
the  Employer  of  "recapture  payments" 
(the  Recapture  Payments)  from  the  Plan. 

This  exemption  is  subject  to  the 
following  conditions: 

(1)  The  Restoration  Payment  covers 
the  face  amount  of  the  Notes  and 
accrued  interest  as  of  the  date  of  default, 
plus  lost  opportunity  costs  attributable 
to  the  Notes  since  the  date  of  default; 

(2)  Any  Recapture  Payments  are 
restricted  solely  to  the  amounts,  if  any. 
recovered  by  the  Plan  with  respect  to 
the  Notes  in  litigation  or  otherwise;  and 
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(3)  The  hmpioyer  wv.tMws  ri  idvuiable 
ruling  from  the  Internal  Revenue 
Service  that  the  Restoration  Payment 
does  not  constitute  a  "contribution"  or 
other  payment  that  will  disqualify  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Depeulment's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
9, 1997  at  62  FR  17213. 

For  Further  Information  Contact:  Ms. 
Kahn  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  5th  day  of 
June.  1997. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc.  97-15087  Filed  6-9-97;  8:45  am] 
MIXING  CODE  4610-2»-P 


LEGAL  SERVICES  CORPORATION 

1997  Interim  Grant  Agreement  to 
Recipient  for  Funds  To  Provide  Civil 
Legal  Services  to  Eligible  Low-Income 
Clients  In  Schuylkill  County, 
Pennsylvania 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  1997  Interim 
Grant  Agreements. 

summary:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  announces  its  intention  to  award 
an  interim  contract  to  provide 
economical  and  effective  delivery  of 
high  quality  civil  legal  services  to 
eligible  low-income  clients  in  service 
area  PA-19  for  Schuylkill  County, 
Pennsylvania.  The  anticipated  grant 
term  is  July  1, 1997  through  December 
31, 1997.  The  tentative  grant  amount  is 
$61,879. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on  July 
10,  1997. 

ADDRESS:  Legal  Services  Corporation — 
Competitive  Grants,  750  First  Street  NE, 
10th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merceria  Ludgood,  Deputy  Director, 
Office  of  Program  Operations,  (202) 
336-8848. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  1007(f)  of  the  LSC  Act,  with 
a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication,  LSC  will  award  funds  to 
the  following  organization  to  provide 
civil  legal  services  in  the  indicated 
service  area. 


Service 
area 


PA-19 


Applicant  name 


Central  Pennsylvania  Legal  Serv- 
ices 


Date  Issued:  June  4. 1997. 
Merceria  L  Ludgood. 
Deputy  Director,  Office  of  Program 
Operations. 

(FR  Doc.  97-15154  Filed  6-9-97;  8:45  am) 
WLLINQ  CODE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors'  Ad  Hoc  Committee  on 
Grievances 

TIME  AND  DATE:  The  Ad  Hoc  Committee 
on  Grievances  of  the  Legal  Services 
Corporation  Board  of  Directors  will 


meet  by  teleconference  on  June  10, 
1997.  at  3  p.m.  e.s.t. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  executive  session,  the 
committee  will  consider  the 
qualifications  and  relative  merits  of 
several  candidates  for  the  position  of 
fact-finder  in  an  employee  grievance, 
and  select  one  of  those  individuals  to 
serve  as  fact-finder  and  possibly  two 
alternates.  At  this  teleconference 
meeting,  the  committee  will  also 
consider  and  act  on  procedures  to  be 
utilized  in  processing  the  grievance.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  §  552b(c)(2)  & 
(6)1  and  the  corresponding  provisions  of 
the  Corporation's  implementing 
regulation  [45  CFR  §  1622.5  (a)  &  (e)].  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 

LOCATION:  Members  of  the  Committee 
and  directors  wishing  to  participate,  as 
well  as  members  of  the  Corporation's 
staff  and  the  public,  will  be  able  to  hear 
and  participate  in  the  meeting  by  means 
of  telephonic  conferencing  equipment 
set  up  .for  this  purpose  in  the 
Corporation's  Conference  Room,  on  the 
11th  floor  of  750  First  Street.  NE., 
Washington.  DC  20002. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  agenda. 
Executive  Session: 

2.  Consider  and  act  on  choice  of  fact- 

finder. 

3.  Consider  and  act  on  procedures  to  be 

utilized  in  processing  the  grievance. 

Open  Session: 

4.  Other  business. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  & 
Secretary  of  the  Corporation.  (202)  336- 
8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante.  at  (202)  336- 
8800. 

Dated:  June  6. 1997. 
Victor  M.  Fortuno, 

General  Counsel. 

(FR  Doc.  97-15319  Filed  6-6-97;  8:45  am] 

BiLUNQ  CODE  7060-01-P 
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.NA^!0\Au  ■TRANSPORTATION 

SAi-'ET^  30  6 qO 

Sunsh  re  At-  Met'ting 

TIME:  9:30  a.m.,  Tuesday,  Jime  17,  1997. 
PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  S.W.,  Washington,  D.C. 
20594. 
STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

6664B     Railroad  Accident  Report: 
Collision  and  Derailment  of  Maryland 
Rail  Commuter  Train  286  and  National 
Railroad  Passenger  Corporation  Train 
29,  Near  Silver  Spring,  Maryland, 
February  16, 1996. 

6785A    Aviation  Accident  Report: 
Descent  Below  Visual  Glidepath  and 
Collision  With  Terrain,  Delta  Air  Lines 
Flight  554.  McDonnell  Douglas  MD-88, 
N914DL,  LaGuardia  Airport,  New  York, 
October  19,  1996. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  314-6065. 

Dated:  June  6. 1997. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[PR  Doc.  97-15285  Filed  6-6-97;  2:04  pm) 
BtUJNO  CODE  7533-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-455  AND  STN  50-457] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-66 
and  NPF-77,  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee), 
for  operation  of  Byron  Station,  Unit  2, 
located  in  Ogle  County,  Illinois  and 
Braidwood  Station,  Unit  2,  located  in 
Will  County,  Illinois. 

The  proposed  amendments  would 
revise  the  technical  specifications  (TS) 
and  associated  bases  for  TS  4.5.2.b.l 
related  to  the  requirement  to  vent  the 
emergency  core  cooling  system  (ECCS) 
pimip  casing  and  high  points  outside 
containment.  The  proposed  changes 
will  revise  the  venting  requirement  to 
encompass  the  non-operating  ECCS 
pumps  and  discharge  piping  which  are 
provided  with  high  point  vent  valves. 
Additionally,  the  wording  of  the 


surveillance  will  be  revised  to  clearly 
indicate  that  the  installed  high  point 
vent  valves  and  pump  casing  vent 
valves  v\rill  be  utilized  to  accomplish  the 
venting  operation.  A  new  requirement 
will  be  added  to  ultrasonically  examine 
the  discharge  piping  of  the  idle 
centrifugal  pump  and  the  portion  of  the 
piping  upstream  of  the  high  head  safety 
injection  isolation  valves  adjacent  to  the 
vent  valve  every  31  days. 

On  May  22,  1997,  during  review  of  a 
Byron  surveillance  procedure  for 
implementing  TS  4.5.2.b.l  requirements 
for  venting  the  ECCS,  the  staff  identified 
that  the  licensee  was  not  in  literal 
compliance  with  the  TS  requirements 
for  venting  the  centrifugal  charging  (CV) 
pumps  (an  ECCS  subsystem)  and 
discharge  piping.  The  TS  require  the 
ECCS  pumps  and  discharge  piping  to  be 
vented  every  31  days.  Prior  to  questions 
raised  by  the  staff,  ComEd  considered 
themselves  to  be  in  compliance  with  the 
TS  by  crediting  the  dynamic  venting 
action  of  the  operating  CV  pump  as 
meeting  the  requirement  to  ensure  that 
the  ECCS  piping  is  full  of  water.  For  the 
piping  not  directly  in  the  flowpath,  gas 
accumulation  was  judged  not  to  be 
credible  due  to  the  pressure  inside  the 
piping.  The  idle  CV  pump  was 
considered  to  be  self-venting  due  to  the 
system  design  and  piping  configuration. 
Ehiring  the  May  22,  1997,  discussions, 
ComEd  was  informed  that  with  regard  to 
the  high  points  in  the  CV  pump 
discharge  lines,  discharge  piping 
downstream  of  the  standby  CV  pump 
and  the  piping  upstream  of  the  high 
head  safety  injection  valves,  that 
includes  the  high  point  vent  valve  are 
not  subject  to  system  fiow  and  are, 
therefore,  not  flushed  or  vented. 
Although  ComEd  considered  all  CV 
pumps  to  be  operable,  it  concluded  that 
the  plants  were  not  in  literal  compliance 
with  the  TS  and  both  trains  of  CV  were 
declared  inoperable  at  7:00  p.m.  CDT. 
The  licensee  subsequently  requested  a 
Notice  of  Enforcement  Discretion 
(NOED)  to  continue  operation.  A  NOED 
was  granted  on  May  23,  1997. 
Subsequent  to  issuance  of  the  NOED,  on 
May  24, 1997,  the  licensee  submitted,  in 
accordance  with  NRC  procedures,  a 
request  for  exigent  license  amendments 
to  bring  the  plant  operating 
configuration  and  the  TS  into 
conformance. 

The  May  24,  1997,  application  was 
supplemented  on  May  31,  1997,  by 
requesting  an  emergency  license 
amendment  for  Byron,  Unit  1,  only. 
Amendment  No.  90  was  issued  for 
Byron,  Unit  1,  on  June  1,  1997. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendments 
requested  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  proposed  in  this  request  will 
align  the  surveillance  requirements  with  the 
installed  system  design  and  normal  operating 
conditions.  No  increase  in  the  probability  of 
an  accident  will  occur  as  a  result  of  this 
change.  The  conduct  of  surveillances 
required  by  the  Technical  Specifications  are  - 
not  postulated  to  result  in  accident  initiation. 
The  level  of  surveillance  pterformed  to  date 
has  provided  confidence  that  the  objective  of 
the  current  surveillance  requirement  has 
been  met.  Ultrasonic  examinations  of  CV 
piping  which  had  not  t>een  manually  vented 
show  that  the  a^ected  piping  is  water  solid. 
The  design  of  the  pumps  and  installed  piping 
configuration  are  such  that  the  standby  pump 
is  maintained  under  a  positive  pressure. 
Evaluations  previously  performed  in  support 
of  Amendment  36  confirmed  that  hydrogen 
introduced  into  the  VCT  [volume  control 
tank]  will  not  come  out  of  solution  in  the  CV 
pump  suction  line.  Elxperience  with 
p>erforming  the  manual  venting  for  all  ECCS 
subsystems  to  date  has  not  resulted  in  the 
identification  of  significant  voiding.  This  was 
verified  by  a  search  of  the  station's  Problem 
Identification  database.  The  applicable 
surveillance  procedure  for  performing  the 
venting  requires  that  a  Problem  Identification 
Form  be  generated  if  significant  voiding  is 
experienced.  No  such  problems  have  been 
identified.  As  such,  the  proposed  change 
does  not  result  in  a  significant  increase  in  the 
probability  of  occurrence  of  a  previously 
analyzed  accident  * 

The  consequences  of  a  previously  analyzed 
accident  are  not  increased.  Operating 
experience  has  shown  that  the  level  of 
surveillance  performed  to  date  is  sufficient  to 
provide  confidence  that  no  significant 
voiding  has  occurred  in  the  affected  piping. 
Ultrasonic  examinations  have  confirmed  the 
water  soUd  condition  of  the  piping.  Even 
though  voiding  is  not  expected,  evaluation  of 
postulated  voided  conditions  confirm  that 
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occur,  and  therefore  the  integrity  of  the  ECCS 
piping  is  not  compromised.  Thus,  the  ECCS 
will  be  capable  of  perfonning  its  design 
function.  This  will  ensure  that  the 
consequences  of  a  previously  analyzed 
accident  are  not  significantly  increased. 

Therefore,  these  proposed  revisions  do  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  The  profKised  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

These  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  -kind  of 
accident.  ComEd  has  evaluated  the  piping 
configuration  for  the  ECCS  discharge  piping 
of  flie  ECCS  subsystems.  First,  adequate 
controls  have  been  implemented  to  provide 
assurance  that  air  intrusion  is  unlikely. 
Second,  a  specific  evaluation  of  both  a 
voided  2"  and  8"  [Low  Head  Safety  Injection] 
RH  line  was  performed.  This  evaluation 
concluded  that  the  piping  can  withstand  the 
dynamic  loads  caused  by  the  maximum 
credible  air  void.  Due  to  the  higher  pressure 
rating  and  smaller  size  of  the  [Intermediate 
Head  Safety  Injection]  SI  and  CV  discharge 
piping,  this  evaluation  is  considered 
bounding  for  the  ECCS  subsystems.  The 
results  of  the  evaluation  were  submitted  for 
staff  review  in  a  letter  dated  March  12, 1990, 
in  support  of  Amendment  36  to  the 
Braidwood  Technical  Specifications.  This 
change  will  not  result  in  new  failure  modes 
because  no  new  equipment  is  installed,  and 
installed  equipment  is  not  operated  in  a  new 
or  different  manner.  Manual  venting 
operations  have  been  performed  as  permitted 
by  system  operation  and  piping 
configuration.  Accordingly,  this  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  not  significantly 
reduced  because  the  proposed  change  will 
provide  sufficient  assurance  that  excessive 
voiding  will  not  occur.  This  will  assure 
proper  system  functioning.  Venting  of  the 
idle  subsystems  in  conjunction  with  the 
operating  conditions  of  the  subsystems  in 
operation  provide  confidence  that  voiding  is 
not  present. 

This  has  been  confirmed  by  the 
performance  of  ultrasonic  examinations  of 
the  piping  of  interest  This  meets  the 
objective  of  the  surveillance  requirement  and 
thus  preserves  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendments  requested  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  firom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  10,  1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW, 
Washington,  DC,  and  at  the  local  public 
document  room  located  at:  for  Byron, 
the  Byron  Public  Library  District,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010;  for  Braidwood,  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 


Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
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amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Conunission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Conunission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  Mr.  Robert  A. 
Capra:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  to  Michael  I.  Miller,  Esquire: 
Sidley  and  Austin,  One  First  National 


Plaza,  Chicago,  Illinois  60603,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  24, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at:  for 
Byron,  the  Byron  Public  Library  District, 
109  N.  Franklin,  P.O.  Box  434,  Byron, 
Illinois  61010;  for  Braidwood,  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  June  1997. 

For  The  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr., 

Project  h4anager.  Project  Directorate  111-2, 
Division  of  Reactor  Projects — m/IV,  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  97-15112  Filed  6-9-97;  8:45  am] 
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The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  194  and  177  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75,  respectively,  to  Public 
Service  Electric  &  Gas  Company, 
Philadelphia  Electric  Company, 
Delmarva  Power  and  Light  Company 
and  Atlantic  City  Electric  Company  (the 
licensees),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Salem  Nuclear  Generating  Station,  Units 
1  and  2,  located  at  the  licensee's  site  in 
Salem  County,  New  Jersey. 

The  amendments  provide  changes  to 
Technical  SpecificaUon  (TS)  3.4.3, 


"Relief  Valves,"  for  Salem  Unit  1,  and 
TS  3.4.5,  "Relief  Valves,"  for  Salem 
Unit  2,  to  ensure  that  the  automatic 
capability  of  the  power  operated  relief 
valves  to  relieve  pressure  is  maintained 
when  these  valves  are  isolated  by 
closure  of  the  block  valves. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made 
appropriate — 2  -findings  as  required  by 
the  Act  and  the  Commission's  rules  and 
regulations  in  10  CFR  Chapter  I,  which 
are  set  forth  in  the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
April  4, 1997  (62  FR  16199).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (62  FR 
25675). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  31,  1997,  as 
supplemented  by  letters  dated  March 
14,  April  8,  and  April  28, 1997,  (2) 
Amendment  Nos.  194  and  177  to 
License  Nos.  DPR-70  and  DPR-75, 
respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  E)C,  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Public  Library.  112  West 
Broadway,  Salem,  New  Jersey  08079. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 

Senior  Project  Manager,  Project  Directorate 
1-2.  Division  of  Reactor  Projects — I/Il,  Office 
of  Nuclear  Reactor  Regulation . 
[FR  Doc.  97-15111  Filed  6-9-97;  8:45  ami 
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Wisconsin  Electric  Power  Conf>pany; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  the  Point  Beach  Nuclear 
Power  Plant,  Units  1  and  2.  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendments  would 
change  Technical  Specification 
requirements  related  to  the  service 
water  system,  component  cooling  water 
system,  containment  cooling  and  iodine 
removal  systems,  auxiliary  electrical 
systems,  and  the  control  room 
emergency  filtration  system.  The 
September  30,  1996,  application  was 
noticed  in  the  Federal  Register  on 
November  19, 1996  (61  FR  58905).  The 
November  26,  and  December  12,  1996, 
February  13,  and  March  5, 1997, 
applications  were  noticed  in  the  Federal 
Register  on  April  9, 1997  (62  FR  17244). 
The  supplemental  applications  dated 
April  2,  April  16,  May  9,  and  June  3, 
1997,  would  eliminate  separate 
requirements  for  the  component  cooling 
water  system  for  single-unit  and  two- 
unit  operation,  revise  the  acceptance 
criteria  for  laboratory  testing  of  the 
control  room  emergency  filtration 
system  charcoal  adsorber  banks  from  90 
percent  to  99  percent,  and  supplement 
additional  information  on  the  basis  for 
acceptability  of  equipment  qualification 
analyses  and  dose  assessments  resulting 
from  a  loss-of-coolant  accident. 

The  licensee's  supplements  of 
November  26,  and  December  12,  1996, 
February  13,  March  5,  April  2,  April  16, 
May  9,  and  June  3,  1997,  stated  that  the 
conclusions  provided  in  the  September 
30, 1996,  "No  Significant  Hazards 
Consideration"  were  not  altered  by  the 
additional  information  provided. 

The  June  3,  1997,  submittal  requested 
the  proposed  amendments  be  handled 
on  an  exigent  basis  based  on  the  current 
schedule  which  indicates  that  Unit  2 
restart  is  scheduled  for  June  25,  1997, 
and  Unit  1  restart  is  scheduled  for  July 
1, 1997,  and  failure  of  the  issuance  of 
the  amendments  by  these  dates  would 
result  in  prevention  of  Point  Beach's 
resumption  of  operation.  The  licensee 
states  that  the  circumstances  of  exigency 
were  not  avoidable,  based  on  the  need 


to  refine  and  revise  the  submittals  due 
to  emergent  issues,  principally  control 
room  dose  analyses.  The  NRC  has 
determined  that  the  licensee  used  its 
best  efforts  to  make  a  timely  application 
for  the  proposed  changes  and  that 
exigent  circumstances  do  exist  and  were 
not  the  result  of  any  intentional  delay 
on  the  part  of  the  licensee. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
requests  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staff's  review  is  presented 
below. 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  would  increase 
the  acceptance  criteria  for  the  efficiency 
of  the  control  room  emergency  filtration 
system  charcoal  adsorbers  from  90 
percent  to  99  percent,  eliminate  the 
designation  of  single-unit  and  two-unit 
operational  requirements  for  the 
component  cooling  water  system  since 
four  component  cooling  water  pumps 
(two  per  unit)  are  required  to  be 
operable.  The  revised  bases  of  the 
charcoal  adsorber  testing  would 
reference  ASTM  [American  Society  for 
Testing  and  Materials)  D3803-89.  The 
revised  operation  of  the  containment 
cooling  and  iodine  removal  system, 
component  cooling  water  system,  and 
the  service  water  system  would  be 
required  because  of  changes  in 
assumptions  factored  into  revised 
design  bases  accident  analyses  and  the 
resultant  impact  on  containment  heat 
removal  analyses,  dose  assessment,  and 
operation  of  the  control  room 
ventilation  system.  The  proposed 
changes  in  system  operations  were 


evaluated  to  ensure  equipment 
qualification  requirements,  post- 
accident  sampling  capability,  and  doses 
within  dose  limits  specified  in  10  CFR 
Part  50,  Appendix  A,  General  Design 
Criterion  19  were  maintained  within 
regulatory  limits.  The  consequences  or 
probability  of  a  previously  evaluated 
accident  would,  therefore,  not 
significantly  be  increased. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  as  reflected  in 
the  technical  specifications  are  more 
conservative  for  the  systems  and 
component  operation  being  revised.  The 
changes  resulting  from  new  analyses 
were  evaluated,  and  no  new  or  different 
kind  of  accident  is  introduced  since  no 
modifications  to  the  actual  design  is 
postulated,  only  the  manner  in  which 
the  plant  is  operated  and  accidents  are 
analyzed.  Therefore,  a  new  or  different 
kind  of  accident  would  not  be  created. 

(3)  The  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
marain  of  safety. 

The  proposed  changes  would  increase 
the  required  number  of  operable 
components  for  the  component  cooling 
water  system  and  the  service  water 
system  and  would  increase  the  required 
efficiency  of  the  control  room 
ventilation  charcoal  adsorbers  and 
ensure  equipment  qualification  inside  of 
the  containment  based  on  new 
containment  pressure  and  temperature 
euialyses.  Dose  assessments  for  the 
exclusion  area  boundary,  low 
population  zone,  and  control  room  are 
within  regulatory  requirements  for  the 
most  severe  radiological  event,  a  loss-of- 
coolant  accident.  Therefore,  these 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
by  close  of  business  within  14  days  after 
the  date  of  publication  of  this  notice 
will  be  considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
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amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  10,  1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Joseph  P. 
Mann  Library,  1516  Sixteenth  Street, 
Two  Rivers,  Wisconsin.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foct  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opp>ortunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 


present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Conunission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  eifter  issuance  of  the  amendments. 

U  the  final  determination  is  that  the 
amendment  requests  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee.  Nontimely  filings  of  petitions 
for  leave  to  intervene,  amended 
petitions,  supplemental  petitions  and/or 
requests  for  hearing  will  not  be 
entertained  absent  a  determination  by 
the  Commission,  the  presiding  officer  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  30,  1996, 
as  supplemented  on  November  26,.  and 
December  12,  1996,  February  13,  March 
5,  April  2,  April  16,  May  9,  and  June  3, 
1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room, 
located  at  the  Joseph  P.  Mann  Library, 
1516  Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June  1997. 
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For  the  Nuclear  Regulatory  Commission. 
Linda  L.  Gundnun, 

Project  Manager,  Project  Directorate  ni-1. 
Division  of  Reactor  Projects— ID/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-15271  Filed  6-9-97;  8:45  am] 

BtLUNG  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOtNG  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  June  9,  16,  23,  and  30, 

1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  9 

Wednesday,  Jime  11 

9:00  a.m. — Briefing  by  the  Executive 
Branch  (Closed — Ex.  1) 

Thursday,  June  12 

1:30  p.m. — Briefing  on  Status  of  License 
Renewal  (Public  Meeting)  (Contact: 
P.T.  Kuo, 301-415-3147) 

3:00  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Friday,  June  13 

9:00  a.m. — Briefing  on  Medical 

Regulation  Issues  (Fhjblic  Meeting) 
(Contact:  Catherine  Haney,  301- 
415-6852) 

Week  of  June  16 — Tentative 

Thursday,  June  19 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  June  23 — Tentative 

Wednesday,  June  25 

10:00  a.m. — Briefing  on  Operating 

Reactors  and  Fuel  Facilities  (Public 
Meeting)  (Contact:  William  Dean, 
301^15-1726) 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

2:00  p.m. — Briefing  on  Salem  (Public 
Meeting)  (Contact:  John  Zwolinski, 
301^15-1453) 

Week  of  June  30 — Tentative 

Thursday,  July  3 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 
•The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 


Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

•  »         •         »         * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.nrc.gov/SECY/smj/ 

schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhnrc.gov  or 
dkwnrc.gov. 

*  •        •         *         • 
Dated:  June  5,  1997. 

William  M.  HUl,  Jr., 

SecKtary,  Tracking  Officer,  Office  of  the 

Secretary. 

|FR  Doc.  97-15281  Filed  6-6-97;  2:04  pm) 

BILUNG  COOE  7S90-41-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  tide:  Statements  of 
Claimed  Railroad  Service  and  Earnings. 

(2)  Fonn(s)  submitted:  Ul-9,  Ul-23, 
UI-44,  ID-4F,  ID-4U,  ID-4X,  ID-4Y,  ID- 
20-1.  ID-20-2,  and  ID-20-4. 

(3)  OMB  Number:  3220-0025. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1997. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  2,005. 

(8)  Total  annual  responses:  2,005. 

(9)  Total  annual  reporting  hours:  234. 

(10)  Collection  description:  When 
RRB  records  indicate  that  railroad 
service  and/or  compensation  is 
insufficient  to  qualify  a  claimant  for 
unemployment  or  sickness  benefits,  the 
statements  obtain  information  needed  to 


reconcile  the  compensation  and/or 
service  on  record  with  that  claimed  by 
the  employee. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  97-15031  Filed  6-9-97;  8:45  am] 
BILUNQ  COOE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38710;  Rie  No.  SR-Amex- 
97-211 

Setf-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  to  the  Proposed  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Adoption  of  Certain 
Margin  Provisions 

June  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
1997,  the  America  Stock  Exchange,  Inc 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  HI  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Amex 
submitted  to  the  Commission 
Amendment  No.  1  on  May  30,  1997,3 
and  Amendment  No,  2  on  June  2, 1997.* 
No  comments  were  received  on  the 
proposal.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  As  discussed  below,  the 
Commission  is  also  granting  accelerated 


•  15  U.S.C.  78s(b)(l). 
>17CFR240  19b-4 

'See  Letter  from  Claire  P.  McCrath.  Managing 
Director  and  Special  Counsel,  Amex.  to  Ivette 
Lopez,  Assistant  Director.  Division  of  Market 
Regulation  ("Market  Regulation"),  Commission, 
dated  May  30. 1997  ("Amex  Amendment  No.  1"). 

*  See  Letter  from  Claire  P.  McCrath,  Managing 
Director  and  Special  Counsel,  Amex,  to  Ivette 
Lopez,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  June  2, 1997 
("Amex  Amendment  No.  2"). 
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approval  of  the  proposed  rule  change 
and  the  amendments  thereto. 

I.  Self-Rpgulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rule  462  "Minimum  Margin"  to  (1) 
adopt  options  margin  rules  substantially 
similar  to  those  that  have  been  in  effect 
under  Regulation  T  ("Regulation  T")  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
Board"  or  "Board");  (2)  conform  the 
Amex  margin  rule  to  those  margin  rules 
of  the  Chicago  Board  Options  Exchange 
("CBOE")  and  the  New  York  Stock 
Exchange  ("NYSE");  and  (3)  correct  or 
clarify  certain  current  provisions  of  the 
margin  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  OfHce  of  the 
Secretory,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  V  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Federal  Reserve  System's 
Regulation  T,  which  covers  the 
extensions  of  credit  by  and  to  brokers 
and  dealers,  currently  prescribes  margin 
.  requirements  for  options  transactions.  In 
April  1996,  the  Federal  Reserve  Board 
amended  Regulation  T  to  delete  certain 
rules  regarding  options  transactions  in 
favor  of  rules  to  be  adopted  by  the 
options  exchanges  and  approved  by  the 
Commission.^  This  amendment  to 
Regulation  T  became  effective  June  1 , 
1997.  Therefore,  the  Exchange  proposes 
to  incorporate  certain  Regulation  T 
requirements  into  its  rules  so  that  these 
requirements  will  substantially  remain 
in  effect  after  June  1,  1997.  In  addition, 
in  the  course  of  amending  its  rules  to 
accommodate  the  changes  necessary 


'See61  FR  20386  (May  6.  1996)  (Federal  Reserve 
Board's  release  adopting  certain  changes  to 
Regulation  T). 


because  of  the  Regiilation  T 
amendments,  the  Exchange  has  found  it 
necessary  to  propose  changes  to  its 
margin  rules  to  conform  them  with  the  < 
rules  of  the  CBOE  and  NYSE,  and  also 
to  make  clarifying  changes  to  certain 
existing  provisions.  The  following  is  a 
description  of  the  proposed  additions, 
amendments  and  clarification  to  the 
Exchange's  Rule  462. 

Rule  642,  Paragraph  (c) 

The  Exchange  proposes  to  amend 
paragraph  (c)  which  sets  forth 
exceptions  to  the  initial  and 
maintenance  margin  provisions  to  (i) 
clarify  that  broker-dealers  may  require 
margin  in  excess  of  the  amounts 
specified  in  these  rules;  (ii)  replace  the 
Amex's  provisions  on  Exempted 
Securities  with  provisions  that  are 
consistent  with  the  C  and  the  NYSE;  (iii) 
adopt  a  margin  treatment  for  non- 
convertible  debt  securities  that  is 
consistent  with  the  CBOE  and  the. 
NYSE;  (iv)  amend  the  margin 
requirement  for  offsets  between  long 
and  short  positions  in  the  same  seciuity 
from  10%  to  5%  of  the  ciurent  market 
value  of  the  "long"  securities  to 
conform  to  the  CBOE  and  NYSE 
provisions;  (v)  adopt  a  treatment  for  a 
short  equity  call  option  position  offset 
by  a  warrant  to  purchase  the  underlying 
security  in  a  customer  margin  accoiuit  (a 
treatment  consistent  with  a  provision  of 
Regulation  T  and  requiring  no  margin 
for  the  position  if  the  warrant  to 
purchase  the  imderlying  security  does 
not  expire  on  or  before  the  expiration 
date  of  the  short  call,  and  if  the  amount 
(if  any)  by  which  the  exercise  price  of 
the  warrant  exceeds  the  exercise  price  of 
the  short  call  is  deposited  in  the 
account);  and  (vi)  adopt  a  provision  that 
requires  margin  be  deposited  and 
maintained  equal  to  100%  of  the 
purchase  price  of  long  positions  in 
listed  equity  options. 

Rule  462,  Paragraph  (d) 

The  Exchange  is  proposing  to  move 
its  existing  margin  rule  definitions  from 
where  they  were  situated  in  Rule  462(d) 
(2)  (C)  to  the  very  beginning  of  Rule 
462(d)  and  amend  the  definitions  of 
"current  market  value"  and  "ciurent 
market  price"  to  cover  situations  where 
there  is  no  closing  price  or  where 
trading  was  halted  and  not  reopened 
before  the  normal  end  of  the  trading  day 
or  where  the  closing  price  was  outside 
the  last  bid  and  offer  that  was 
established  after  the  closing  price.  The 
Exchange  states  that,  in  such  situations, 
a  member  organization  may  use  a 
reasonable  estimate  of  the  market  value 
of  the  seciuity  based  upon  the  then 
current  bids  and  offers  in  determining 


the  "current  market  value"  of  a  security, 
including  an  option.  The  Exchange 
believes  that  this  will  allow  member 
organizations  to  arrive  at  a  more 
reasonable  estimate  of  the  current 
market  value  in  general,  and 
particularly  where  the  underlying 
securities  may  be  trading  or  quoted  in 
other  markets  or  in  cases  where  the 
underlying  security  re-opens  for  trading 
and  the  options  remain  closed. 

The  provisions  of  subparagraph  (D) 
dealing  with  the  margin  requirements 
for  puts,  calls,  currency  warrants, 
currency  index  warrants  and  stock 
index  warrants  issued,  guaranteed  or 
carried  "short"  in  a  customer's  account 
is  remaining  the  same  except  that  the 
treatment  of  over-the-counter  ("OTC") 
options  has  been  deleted  from 
subparagraph  (D)  because  the  Exchange 
is  adopting  the  more  extensive  OTC 
margin  provisions  of  the  NYSE.  The 
Exchange  is  also  proposing  the  addition 
of  a  provision  that  would  cap  the 
margin  on  listed  short  puts  that  are  out- 
of-the-money  at  a  percentage  of  the 
exercise  price  of  the  short  put.  The 
reason  for  this  cap  is  that,  under  the 
general  rule,  minimum  margin  is 
required  equal  to  the  options  market 
value  plus  10%  of  the  current  market 
value  of  the  equivalent  units  of  the 
underlying  security  for  an  option  dealt 
in  on  the  Exchange.  However,  as  the 
market  value  of  the  underlying  security 
increases  above  the  strike  price,  at  some 
point  the  put  becomes  farther  out-of-the- 
money  and  the  risk  of  the  (xisition 
decreases.  Without  the  cap,  the  margin 
requirement  would  continue  to  increase 
at  the  same  time  that  the  risk  of  the 
position  is  decreasing. 

Rule  462,  Paragraph  (d)2(J) 

The  Exchange  states  that  its  rules  and 
the  rules  of  other  regulatory 
organizations  have  always  distinguished 
the  margin  treatment  for  specialists  and 
market-makers  from  that  applicable  to 
customers  and  other  broker-dealers 
because  of  the  unique  position  of 
specialists  and  market-makers  in 
maintaining  liquid,  fair  and  orderly 
markets.  The  rules  recognize  that 
options  specialists  and  market-makers 
must  engage  in  various  hedging 
transactions  to  maiiege  the  risk  involved 
in  fulfilling  their  role  in  the 
marketplace.  Specific  provisions 
governing  permitted  offset  treatment  for 
specialists  and  market-makers  are  being 
deleted  from  Regulation  T.  The  Amex 
proposes  to  adopt  these  deleted 
changes.  Additionally,  the  Amex 
proposes  to  adopt  certain  oflisets 
permitted  under  the  SEC's  Net  Capital 
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Rule  15c3-l.^  These  offset  positions 
would  be  subject  to  the  same  "good 
faith"  margin  treatment  as  currently 
accorded  under  Regulation  T  and  would 
require  the  clearing/canying  firm  to 
comply  with  the  applicable  haircut 
requirements  of  the  Net  Capital  Rule  for 
any  cash  margin  deficiency  (i.e.,  the 
difference  between  the  margin  required 
under  Rule  462  and  the  amount 
received  from  the  specialist  or  market 
maker.)  The  proposal  also  incorporates 
the  current  Regulation  T  definitions  of 
the  terms  "in  or  at  the  money,"  "in  the 
money"  and  "overlying  options."  the 
parameters  for  permitted  offsets  within 
the  "in  or  at  the  money"  definition  have 
been  expanded  from  one  to  two 
"standard  exercise  intervals." 

Subparagraph  (d)2(])  of  Rule  462  has 
been  revised  in  order  to  clarify  the 
existing  definition  of  "good  faith 
margin"  requirements. 

Rule  462,  Subparagraph  (d)2(M) 

A  new  provision  has  been  added  to 
incorporate  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  security 
position  in  an  account  to  be  utilized  to 
cover  the  required  margin  at  the  time  an 
option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service. 

Rule  462,  Subparagraph  (d)2(N) 

The  Exchange  is  proposing  to  add  a 
provision  detailing  the  circumstances 
under  which  a  customer  may  carry  short 
equity  option  in  a  cash  account,  i.e.,  an 
account  in  which  no  credit  is  extended. 
This  provision  is  consistent  with  a 
provision  in  Regulation  T  and  is  being 
added  so  that  the  Exchange's  rules  are 
more  complete,  thus  enabling  its 
members  to  rely  on  such  rules  for  all 
aspects  of  margin  regulation.  The 
proposed  rule  would  permit  either  a  call 
option  contract  or  a  put  option  contract 
held  in  a  short  position  to  be  carried  in 
a  cash  account  if  the  option  is 
uncovered,  i.e.,  if  the  account  contains 
one  of  the  specified  offisets. 

Rule  462,  Paragraph  (d)10 

The  rules  governing  the  margin 
requirements  for  OTC  options  have  been 
adopted  from  the  NHISE  Rule  431. 
except  that  the  Exchange  has  made  a 
slight  change  to  cap  the  minimum 
margin  on  OTC  short  puts.  A  chart 
submitted  with  the  filing  sets  forth  the 
initicd  and/or  maintenance  margin 
required  for  options  on  various  types  of 


*  See  Securities  Exchange  Act  Release  No.  38248 
(February  6.  1997)  62  FR  6474  (Februarx  12.  1997) 
(Final  rule  adopting  changes  to  SEC  Rule  15c3-l). 


underlying  securities.  The  amount  of 
margin  required  is  the  percentage  of  the 
current  market  value  of  the  underlying 
component  times  the  multiplier,  if  any, 
plus  any  "in  the  money  amount."  The 
amount  of  the  margin  required  to  be 
maintained  may  be  reduced  for  a  short 
put  or  call  by  any  "out  of  the  money" 
amount.  The  amount  to  which  the 
margin  required  may  be  reduced  is  set 
forth  in  a  separate  column.  The 
Exchange  is  also  proposing  to  add 
margin  treatment  for  related  securities 
positions  involving  OTC  options  held  in 
a  customer  margin  account.  The 
Exchange  is  proposing  to  add  special 
margin  treatment  for  covered  write 
convertibles,  covered  calls/puts, 
spreads,  and  straddles  involving  OTC 
options.  The  proposed  margin  treatment 
is  the  same  treatment  that  is  set  forth  in 
NYSE  Rule  431,  except  for  the  change 
to  cap  the  minimum  margin  on  short 
puts. 

Rule  462,  Commentary  .03(c) 

Finally,  the  Exchange  is  proposing  to 
change  the  definition  of  "cash 
equivalents"  found  in  Commentary 
.03(c)  and  defer  to  the  definition 
Regulation  T  since  it  is  expected  that 
the  definition  in  Regulation  T  will 
change  from  time  to  time. 

(2)  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
protect  and  perfect  the  mechanism  of  a 
bee  and  open  market  and  a  national 
market  system,  aad  in  geqeral.  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

The  Exchange  requests  that  the 
Commission  finds  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act  for 
approving  the  proposed  rule  change  to 
its  margin  rules  prior  to  the  30th  day 
after  publication  of  the  proposed  rule 
change  in  the  Federal  Register. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review  of  the  Exchange's 
proposed  amendments  to  its  margin 
rules,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.^ 

Rule  462,  Paragraph  (c) 

The  Exchange  proposes  to  amend 
Rule  462(c)  which  sets  forth  exceptions 
to  the  Exchange's  initial  and 
maintenance  margin  provisions  to  (i) 
clarify  that  broker-dealers  may  require 
margin  in  excess  of  the  amounts 
specified  in  these  rules;  (ii)  replace  the 
Amex's  provisions  on  Exempted 
Securities  with  provisions  that  are 
consistent  with  the  CBOE  and  NYSE; 
(iii)  adopt  a  margin  treatment  for  non- 
convertible  debt  securities  that  is 
consistent  with  the  CBOE  and  NYSE; 
(iv)  amend  the  margin  requirement  for 
of&ets  between  long  and  short  positions 
in  the  same  security  from  10%  to  5%  of 
the  current  market  value  of  the  "long" 


'15U.S.C.  §78fn)). 

*  In  approving  these  rules,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
use.  § 78c(f). 
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securities  to  conform  to  the  CBOE  and 
NYSE  provisions;  (v)  adopt  a  treatment 
for  a  short  equity  call  option  position 
offset  by  a  warrant  to  purchase  the 
underlying  security  in  a  customer 
margin  account  (a  treatment  consistent 
with  a  provision  of  Regulation  T^  and 
requiring  no  margin  for  the  position  if 
the  warrant  to  purchase  the  underlying 
secimty  does  not  expire  on  or  before  the 
expiration  date  of  the  short  call,  and  if 
the  amount  (if  any)  by  which  the 
exercise  price  of  the  warrant  exceeds  the 
exercise  price  of  the  short  call  is 
deposited  in  the  account);  and  (vi)  adopt 
a  provision  that  requires  margin  be 
deposited  and  maintained  equal  to 
100%  of  the  purchase  price  of  the  long 
positions  in  listed  equity  options. 

The  Commission  agrees  that 
maintenance  margin  rates  established  by 
an  Exchange  are  intended  to  set 
minimum  margin  standards  for  its 
member  organizations.  The  Commission 
believes  that  it  is  appropriate  for  the 
Exchange  to  clarify  that,  when 
appropriate,  its  members  are  permitted 
to  require  margin  deposits  in  excess  of 
the  Exchange's  minimum  requirement. 
The  Commission  notes  that  because 
maintenance  margin  rates  are  intended 
to  set  a  minimum  margin  standard,  they 
should  not  be  construed  as  limiting  the 
ability  of  members  of  the  Exchange  to 
require  margin  to  be  deposited  in  excess 
of  the  minimum  when  appropriate. 

The  Exchange's  proposed  treatment 
for  exempted  securities  would  generally 
lower  maintenance  margin  rates  for 
United  States  debt  securities  from  the 
existing  5%,  and  instead  establish 
margin  requirements  of  1%  to  6% 
depending  on  the  years  to  maturity  for 
the  obligation.  However,  zero  coupon 
bonds  will  be  subject  to  a  margin 
requirement  of  3%  for  bonds  with  five 
years  or  more  to  maturity,  and  all  other 
exempted  securities,  i.e.,  other  than 
obligation  of  the  United  States,  will  be 
subject  to  an  initial  and  maintenance 
margin  requirement  of  15%  of  the 
current  market  value  or  7%  of  the 
principal  amount,  whichever  is  lower. 

The  Commission  notes  that  the 
Exchange's  proposed  margin  treatment 
for  exempted  securities  is  nearly 
identical  to  an  existing  NYSE  provision. 
When  the  NYSE  adopted  its  provision, 
it  stated  that  a  sliding  scale  would 
provide  greater  margin  requirements  for 
the  more  volatile  long-term  securities, 
and  reduce  margin  requirements  as 
government  securities  approach 
maturity  to  reflect  the  reduced  risk  in 
carrying  those  securities.  Prior  to 
adopting  the  proposal,  the  NYSE  had 


also  conducted  an  analysis  of  two-year 
historical  price  information  for  three 
Treasury  securities  of  different 
maturities,  a  short-,  intermediate-,  and 
long-term  instrument,  and  concluded 
that  the  proposed  margin  requirements 
for  the  more  volatile  long-term 
government  instrument  would  provide 
at  least  a  96%  confidence  level  that 
price  movements  over  one  and  two 
week  periods  would  be  covered.'" 
Accordingly,  the  Commission  believes 
that  the  proposal  by  the  Amex  to  adopt 
the  same  margin  rates  for  U.S. 
obligations  as  required  by  the  NYSE  is 
reasonable  and  should  provide  member 
organizations  with  adequate  protection 
against  adverse  short-term  market 
movements  of  securities  in  customer 
margin  accounts.  Additionally,  the 
Commission  believes  uniform  margin 
rates  in  this  area  will  enhance  efficiency 
in  the  market  place  for  these  securities. 
Nevertheless,  the  Commission  notes  that 
maintenance  margin  rates  are  intended 
to  set  a  minimum  margin  standard  and 
should  not  be  construed  as  limiting  the 
Exchange's  ability  to  require  margin  to 
be  deposited  in  excess  of  the  minimum 
margin  when  appropriate. 

The  proposed  treatment  of  non- 
convertible  debt  securities  is  new  to 
Rule  462(c).  The  Exchange  does  not 
currently  have  a  margin  treatment 
specifically  applicable  to  non- 
convertible  debt  securities  and  has 
decided  to  adopt  the  approach  used  by 
the  NYSE  for  the  sake  of  uniformity  and 
because  the  Exchange  believes  that  this 
approach  is  sensible.  The  Commission 
believes  that  this  proposed  revision 
does  not  raise  new  regulatory  issues 
and,  accordingly,  is  appropriate. 

The  proposed  treatment  of  security 
offset  is  new  to  Rule  462.  The  Exchange 
is  simply  adopted  a  provision  that 
conforms  with  the  established  NYSE 
Rule  431.  At  the  same  time,  the 
Exchange  has  decided  to  reduce  the 
margin  for  offsetting  long  and  short 
positions  in  the  same  secimty  from  10% 
to  5%.  Again,  this  is  being  done  to 
ensure  that  all  the  options  SROs  have 
similar  rules. 

The  proposed  treatment  for  a  short 
listed  call  covered  by  a  warrant  is  new 
to  Rule  462(c)  but  it  is  consistent  with 
the  current  treatment  under  Regulation 
T  12  CFR  220.4(b)  and.  accordingly,  is 
reasonable. 

The  proposed  treatment  for  long  listed 
equity  options  is  also  new  to  Rule  462(c) 
and  its  provisions  essentially  clarify  the 
application  of  Regulation  T  12  CFR 
220.18(a)  to  such  options.  Specifically, 
the  provision  confirms  that  long  listed 


equity  options  must  be  fully  paid  for  at 
the  time  of  purchase." 

Rule  462,  Paragraph  (d) 

The  Exchange  is  proposing  to  move 
the  definitions  section  of  Rule  462(d) 
from  after  subparagraph  2(C)  to  the  very 
beginning  of  Rule  462(d)  and  amend  the 
definitions  of  "current  market  value" 
and  "current  market  price"  to  cover 
situations  where  there  is  no  closing 
price  or  where  trading  was  halted  and 
not  reopened  before  the  normal  end  of 
the  trading  day  or  where  the  closing 
price  was  outside  the  last  bid  and  offer 
that  was  established  after  the  closing 
price.  The  Commission  believes  that  the 
amended  definition  of  "current  market 
value,"  and  "current  market  price"  is 
similar  to  the  definition  in  NYSE  Rule 
431(a)(1)  and  will  provide  useful 
guidance  to  members  especially  in 
circumstances  where  trading  in  a 
security  has  been  halted  but  the  OTC 
market  is  still  open.  The  Commission 
believes  that  the  definition  being 
adopted  does  not  raise  new  or  unique 
issues. 

The  Exchange  proposes  to  add  a 
provision  that  would  cap  the  margin  on 
listed  puts  that  are  out-of-the-money 
and  carried  short  in  a  customer's 
account  at  a  percentage  of  the  exercise 
price  of  the  short  put.  The  reason  for 
this  cap  is  that,  under  the  general  rule, 
minimum  margin  is  required  equal  to 
the  options  market  value  plus  10%  of 
the  ciurent  market  value  of  the 
equivalent  units  of  the  underlying 
security  for  a  listed  equity  option.  As 
the  market  value  of  the  underlying 
security  increases  above  the  strike  price, 
at  some  point  the  put  becomes  farther 
out-of-the-money  and  the  risk  of  the 
position  decreases.  Without  the  cap,  the 
margin  requirement  would  continue  to 
increase  at  the  same  time  that  the  risk 
of  the  position  is  decreasing. 

The  Exchange  proposes  to  remedy  the 
anomaly  by  revising  the  method  for 
calculating  the  minimum  margin  on 
short  listed  puts.  Specifically,  the 
Exchange  proposes  to  substitute  the 
market  value  of  the  underlying 
instrument  with  the  put's  aggregate 
exercise  price.  Under  this  new  method, 
the  minimum  requirement  is  a  fixed 
value  and,  therefore,  an  increasingly 
higher  minimum  requirement  will  not 
occur  as  the  value  of  the  underlying 
rises.  The  Commission  believes  this  new 
method  for  calculating  the  minimum 


"The  Exchange  notes  that  provision  is  consistent 
with  R^ulation  T.  12  CFR  220.S  (c)(3Mvi). 


>°  See  Securities  Exchange  Act  Release  No.  24144 
(February  27.  1987)  52  FR  7245  (March  9.  1987). 


' '  The  Commission  notes  that  the  Federal  Reserve 
Board's  recent  amendments  to  Regulation  T  permit 
SROs'  rules,  pursuant  to  SEC-approval.  to  allow  the 
extension  of  loan  value  to  listed  options.  See  supra 
note  5.  The  current  proposal,  however,  does  not 
address  this  issue  or  otherwise  permit  the  exteasion 
of  loan  value  for  long  listed  options. 


margin  for  short  listed  equity  options  is 
reasonable  and  should  result  in 
adequate  margining  for  the  affected 
positions. '- 

Rule  462.  Paragraph  (d)2(f) 

The  Exchange  has  also  proposed  to 
adopt  specific  provisions  governing 
permitted  offset  treatment  for  market- 
malcers  and  specialists  that  are  being 
deleted  from  Regulation  T  as  of  June  1. 
1997.  The  proposed  rule  sets  forth 
various  permitted  offset  positions  which 
may  be  cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
market-makers  upon  a  margin  basis 
satisfactory  to  the  concerned  parties 
("good  faith"  margin).  In  addition,  it 
requires  that  the  amount  of  any 
deficiency  between  the  equity 
maintained  by  the  market-maker  and  the 
haircuts  specified  in  SEC  Rule  15c-l 
shall  be  considered  as  a  deduction  from 
net  worth  in  the  net  capital  computation 
of  the  carrying  broker. 

A  permitted  offset  position  will  be 
defined  to  mean,  in  the  case  of  an 
option  in  which  a  market-maker  makes 
a  market,  a  position  in  the  underlying 
instrument  or  other  related  instrument, 
and  in  the  case  of  other  securities  in 
which  a  market-maker  makes  a  market, 
a  position  in  options  overlying  the 
securities  in  which  a  market-maker 
makes  a  market,  if  the  account  holds  the 
following  positions:  (i)  A  long  position 
in  the  underlying  instrument  offset  by  a 
short  option  position  which  is  "in-  or  at- 
the-money;"  (ii)  a  short  position  in  the 
underlying  instrument  offset  by  a  long 
option  position  which  is  "in-  or  at-the- 
money:"  (iii)  a  stock  position  resulting 
from  the  assignment  of  a  market-maker 
short  option  position;  (iv)  a  stock 
position  resulting  from  the  exercise  of  a 
market-maker  long  position;  (v)  a  net 
long  position  in  a  security  (other  than 
an  option)  in  which  a  market-maker 
makes  a  market;  (vi)  a  net  short  position 
in  a  security  (other  than  an  option)  in 
which  the  market-maker  makes  a 
market;  or  (vii)  an  offset  position  as 
defined  in  SEC  Rule  15c3-l. 

The  six  proposed  offsets  described  in 
proposed  Rule  462(d)2(J)  (a)  to  (f)  codify 
the  existing  permitted  offsets  that  were 
provided  under  Regulation  T  until  June 
1,  1997.  These  offsets  reflect  well- 


"  The  Commission  notes  that  the  new  minimum 
margin  requirement  should  often  result  in  higher 
margin  levels  for  deep  in-the-money  puts.  This  will 
occur  because  the  current  minimum  margin 
requirement  for  a  short  put  is  based,  in  part,  on  the 
underlying  instrument's  value,  an  amount  that 
decreases  as  the  put  becomes  deeper  in-the-money. 
The  new  formula  corrects  this  result  by  requiring 
a  minimum  margin  amount  based  in  part  on  the 
aggregate  exercise  value  of  the  option,  an  amount 
that  remains  constant  as  the  value  of  the  underlying 
security  decreases  in  value. 


recognized  market-making  hedging 
transactions  involving  certain  options 
offset  strategies  involving  the  related 
underlying  stock.  The  addition  of  Rule 
462(d)2(J){g).  allowing  any  offset 
position  defined  under  SEC  Rule  15c3- 
1,13  constitutes  a  significant  expansion 
of  permitted  offset  positions.  According 
to  the  Exchange,  the  inclusion  of  item 
(g)  recognizes  that  options  market- 
makers  and  specialists  must  engage  in 
various  hedging  transactions  to  manage 
the  risk  involved  in  fulfilling  their  role, 
and,  therefore,  allows  a  member 
organization  to  clear  and  carry  market- 
maker's  offset  positions  as  defined  in 
SEC  Rule  15c3-l  upon  a  good  faith 
margin  basis.  The  Exchange  has 
clarified  its  proposal  to  reflect  that 
market-makers  are  permitted  to  receive 
good  faith  margin  for  all  permitted  offset 
positions  only  if  they  are  effected  for 
market-making  purposes  such  as 
hedging,  reducing  the  risk  of 
rebalancing,  liquidating  open  positions 
of  the  market-maker,  accommodating 
customer  orders,  or  another  similar 
market-making  purpose.''' 

The  Commission  oelieves  that  the 
proposal  is  a  reasonable  effort  by  the 
Amex  to  accommodate  the  needs  of 
Amex  market-makers  in  undertaking 
their  market-making  responsibilities  as 
it  recognizes  the  occasional  need  for 
market-makers  to  effect  transactions  in 
their  course  of  dealing  in  options  classes 
for  which  the  marker-maker  is  not 
registered.  The  Commission  believes 
that  this  approach  will  not  adversely 
affect  the  depth  and  liquidity  necessary 
to  maintain  fair  and  orderly  markets. 
The  Commission  expects  Amex  clearing 
firms  and  other  Amex  members  that 
extend  margin  to  market-makers  to 
implement  adequate  procediu'es  to 
ensure  that  offsets  elected  by  market- 
makers  are  recorded  accurately  and 
cleared  into  appropriate  accounts.  In 
addition,  such  members  should  have  a 
reasonable  basis  for  determining  that  the 
offset  transactions  satisfy  the  market- 
making  requirements  set  forth  in  Amex 
Rule  462{d)2(J).  The  Commission 
believes  that  these  requirements  will 
ensure  that  transactions  effected  by 
market-makers  and  specialists  receiving 
the  offset  treatment  are  in  fact  directly 
related  to  their  market-making  function 
and  are  not  effected  for  speculative 
purposes  on  a  margin  basis  which 
should  be  available  only  for  bona  fide 
market-making  activity. 

The  Exchange  indicates  that  its 
proposed  definition  of  "in-  or  at-the- 
money,"  for  purposes  of  permitted  offset 
transactions,  represents  a  codification  of 


its  long  standing  practice  of  permitting 
the  financing  of  options  market-makers 
underlying  stock  positions  on  a  good 
faith  basis  when  offset  on  a  share-for- 
share  basis  by  options  which  are  "in-  or 
at-the  money,"  i.e.,  where  the  current 
market  price  of  the  underlying  security 
is  not  more  than  two  standard  exercise 
price  intervals  below  (with  respect  to  a 
call  option)  or  above  (with  respect  to  a 
put  option)  the  exercise  price  of  the 
option.  According  to  the  Exchange,  the 
proposal  represents  its  concurrence 
with  the  recommendation  made  by  the 
NYSE's  Rule  431  Conunittee,  and  also 
constitutes  the  Exchange's  attempt  at 
conforming  its  margin  rules  with  those 
of  the  CBOE  in  order  to  preserve  a 
uniform  treatment  within  the  option 
margin  system. '*  At  this  time,  the 
Commission  does  not  object  to  the 
codification  by  the  Amex  of  what  the 
Conunission  believes  to  be  a 
longstemding  industry  practice. 

Rule  462.  Subparagraph  (d)2(M) 

A  new  provision  has  been  added  to 
incorporate  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  security 
position  in  an  account  to  be  utilized  to 
cover  the  required  margin  at  the  time  an 
option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service.  The  Exchange  indicates  that  it 
is  simply  adopting  the  provision  as 
currently  found  in  Regulation  T,  12  CFR 
220.5(c)(6).  Moreover,  the  Exchange 
indicates  that  the  adoption  of  this 
provision  is  necessary  to  preserve  the 
ability  of  "sophisticated  customers"  to 
choose  and  determine  the  most  effective 
way  to  use  offsetting  positions  in  their 
margin  accounts. '^  The  Commission 
believes  it  is  reasonable  for  the 
Exchange  to  codify  this  Regulation  T 
provision. 

Rule  462,  Subparagraph  (d)2(N) 

The  Exchange  is  proposing  to  add  a 
provision  detailing  the  circumstances 
under  which  a  customer  may  carry  short 
equity  option  in  a  cash  account,  i.e.,  an 
account  in  which  no  credit  is  extended. 
This  provision  is  consistent  with  a 
provision  in  Regulation  T  and  is  being 
added  so  that  the  Exchange's  rules  are 
more  complete,  thus  enabling  its 
members  to  rely  on  such  rules  for  all 
aspects  of  margin  regulation.  The 
proposed  rule  would  permit  either  a  call 
option  contract  or  a  put  option  contract 


"  See  supra  note  6. 

**  See  Amex  Amendment  No.  1,  supra  note  3. 


"The  Commission  notes  that  the  CBOE  asserts 
that  it  has  received  oral  no-action  relief  from  the 
Federal  Reserve  Board  permitting  the  two  standard 
exercise  price  interval  interpretation.  See  Securities 
Exchange  Act  Release  No.  38709  (June  2,  1997). 

'■  See  Amendment  No.  2  supra  note  4. 
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held  in  a  short  position  to  be  carried  in 
a  cash  account  if  the  option  is  covered, 
i.e.,  if  the  account  contains  one  of  the 
specified  offsets. 

This  provision  is  consistent  with 
Regulation  T  and  is  being  added  so  that 
the  Amex's  rule  is  more  complete,  thus 
enabling  its  members  to  rely  on  such 
rules  for  all  aspects  of  margin 
regulation.  The  Commission  believes 
that  the  proposal  is  a  reasonable  effort 
by  the  Amex  to  accommodate  the  needs 
of  its  market-makers  and  their 
customers. 

Rule  462.  Paragraph  (d)10 

The  Exchange  is  proposing  to  add 
special  margin  treatment  for  covered 
write  convertibles,  covered  calls/puts, 
spreads,  and  straddles  involving  OTC 
options.  The  proposed  margin  treatment 
is  the  same  treatment  that  is  set  forth  in 
NYSE  Rule  431,  except  for  the  change 
to  cap  the  minimum  margin  on  short 
puts.  The  cap  on  the  short  puts  is  being 
adopted  for  the  same  reasons  applicable 
to  listed  equity  options  discussed  above. 
A  chart  submitted  with  the  filing  sets 
forth  the  initial  and/or  maintenance 
margin  required  for  options  on  various 
types  of  underlying  securities. 

GivKi  the  near  identical  natiu'e  of  the 
Amex's  proposal  to  the  NYSE's 
previously  approved  proposal,  the 
Commission  believes  that  adoption  of 
these  proposed  standards  is  reasonable. 
With  regard  to  the  cap  on  short  put 
positions,  the  Commission  believes  the 
treatment  proposed  by  the  Exchange  is 
also  reasonable  for  the  same  reasons  set 
forth  regarding  the  identical  treatment 
for  listed  positions. 

The  Exchange  is  also  proposing  to  add 
margin  treatment  for  related  securities 
positions  involving  OTC  options  held  in 
a  customer  margin  account.  The 
proposed  treatment  of  related  securities 
positions  in  OTC  options  also  is 
substantially  similar  to  that  of  the  NYSE 
and  accordingly  does  not  raise  new 
regulatory  issues.'^  The  Commission 
also  believes  that  the  Exchange's 
decision  to  model  its  margin  treatment 
for  OTC  options  and  related  securities 
positions  based  on  the  NYSE  positions 
should  help  foster  coordination  between 
markets  by  achieving  parity  between  the 
margin  requirements  of  the  various 
SROs. 

Rule  462.  Commentary  .03(c) 

Finally,  the  Exchange  is  proposing  to 
change  (he  definition  of  "cash 
equivalents"  foimd  in  Commentary 
.03(c)  and  defer  to  the  definition  of 
Regulation  T  since  it  is  expected  that 
the  definition  in  Regulation  T  will 


change  from  time  to  time.  The 
Commission  believes  that  by  adopting 
this  approach  the  Exchange's  definition 
of  "cash  equivalent"  will  remain  current 
in  accordance  with  Regulation  T. 

The  Commission  believes  that  good 
cause  exist  to  approve  the  proposal, 
including  Amendment  Nos.  1  and  2  on 
accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of  the 
notice  of  filing  thereof.  Certain 
provisions  of  Regulation  T  regarding 
option  market-makers  and  specialists 
permitted  offsets  have  been  deleted  as  of 
June  1, 1997.  Approval  of  Amex's 
substituting  offset  provisions  is 
necessary  to  ensure  the  continued 
availability  of  these  offsets.  The  other 
portions  of  the  proposal  are  nearly 
identical  to  proposals  submitted  by  the 
CBOE  (SR-CBOE-97-17)  and  NYSE 
(SR-NYSE-97-01).  Those  proposals 
were  noticed  in  the  Federal  Register^" 
with  no  comments  received.  The 
Commission  is  approving  those 
proposals  on  the  same  date  herewith. 
Amendment  Nos.  1  and  2,  which  are 
also  identical  to  amendments  filed  by 
the  CBOE  and  NYSE,  serve  to  clarify 
and  strengthen  the  proposed  rule  filing 
by  the  Amex. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
21  and  should  be  submitted  by  July  1, 
1997. 


VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i9  that  the 
proposed  rule  change  (SR-Amex-97- 
21)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2° 

[PR  Doc.  97-15026  Filed  6-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38709;  RIe  No.  SR-CBOE- 
97-17] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Incorporated  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  Nos.  1  and  2 
to  the  Proposed  Rule  Change  Relating 
to  Changes  to  Its  margin  Rules 

June  2. 1997. 
I.  Introduction 

On  March  21,  1997,  *Jie  Chicago 
Boeird  Options  Exchange,  Incorporated 
("CBOE"  or  the  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  seeking  to  amend 
the  Exchange's  margin  rules. 

The  proposed  rule  change  w&s 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38501  (April 
14,  1997),  62  FR  19364  (April  21,  1997). 
The  CBOE  submitted  to  the  Commission 
Amendment  No.  1  on  April  15,  1997,^ 
and  Amendment  No.  2  on  May  30, 
1997.*  No  comments  were  received  on 
the  proposal. 

This  order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description  of  the  Proposal 

The  CBOE  proposes  to  make  revisions 
to  its  rules  governing  margin  that  will  (i) 


"  Set  NYSE  Rule  431(f)(2). 


"  See  Securities  Exchange  Act  Release  Nos. 
38501  (April  14,  1997)  62  FR  19364  (CBOE)  and, 
38411  (March  17. 1997)  62  FR  14174  (NYSE). 


"15  U.S.C  788(b)(2). 

«>  17  CFR  200.3O-3(a)(12). 

•15  U.S.C  78s(b)(l). 

M7CFR240  19b-4. 

'  See  letter  ftxnn  Timothy  H.  Thompson.  Senior 
Attorney.  CBOE.  to  N4ichaet  Walinsku.  Senior 
Special  Counsel.  Division  of  Market  Regulation 
("Market  Regulation"),  Commission,  dated  April  11. 
1997  ("CBOE  Amendment  No.  1")  making  certain 
technical  changes  to  the  rule  filing. 

*  See  Letter  from  Timothy  H.  Thompson.  Senior 
Attorney.  CBOE,  to  Chester  McPherson,  Attorney. 
Market  Regulatioo.  Commission,  dated  may  28. 
1997  ("CBOE  Amendment  No.  2")  (providing 
additional  information  and  addressing  certain 
permitted  offset  issues. 


'>■  '  t-.  !  I 
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establish  CBOE  rules  to  govern  areas  of 
margin  regulation  that  will  no  longer  be 
addressed  by  Regulation  T  ("Regulation 
T")  5  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve  Board"  or  "Board")  as  of  June 
1,  1997,  (ii)  conform  certain  CBOE 
margin  rules  to  those  of  the  New  York 
Stock  Exchange  ("NYSE"),  and  (iii) 
correct  or  clarify  certain  current 
provisions  of  the  CBOE  margin  rules. 

The  Exchange  proposes  changes  to  its 
margin  rules  at  this  time  in  response  to 
recent  amendments  to  the  Federal 
Reserve  Board's  Regulation  T,  the 
regulation  that  covers  extensions  of 
credit  by  and  to  brokers  and  dealers.^ 
Among  other  things,  the  amendments  to 
Regulation  T  will  modify  or  delete 
certain  Board  rules  regarding  options 
transactions  in  favor  of  rules  to  be 
adopted  by  the  options  exchanges, 
subject  to  approval  by  the  Commission. 
The  new  options  provisions  in 
Regulation  T  became  effective  June  1 , 
1997.  The  Exchange  also  has 
concurrently  submitted  separate 
changes  to  its  margin  rules  in  another 
rule  filing,  See  SR-CBOE-97-18.  That 
second  filing  will  be  referred  to  herein 
as  the  "Second  margin  Filing."  The 
present  filing  will  be  referred  to  as  the 
"First  Margin  Filing." 

Definition  Section 

The  Exchange  proposes  adding  a 
definition  section  in  new  paragraph  (a) 
of  Rule  12.3  "Margin  Requirements." 
The  first  new  definition  is  "current 
market  value,"  which  is  used 
throughout  the  Rule.  The  Exchange  is 
also  proposing  to  add  an  interpretation 
to  Rule  12.3  for  "current  market  value" 
covering  situations  where  there  is  no 
closing  price,  or  where  trading  is  halted 
and  not  reopened  before  the  normal  end 
of  the  trading  day,  or  where  the  closing 
price  is  outside  the  last  bid  and  offer 
that  was  established  after  the  closing 
price.  In  such  situations,  the  proposed 
interpretation  to  Rule  12.3  indicates  that 
a  member  organization  may  use  a 
reasonable  estimate  of  the  market  value 
of  the  security  based  upon  the  then 
current  bids  and  offers  in  determining 
the  "current  market  value"  of  a  security, 
including  an  option.  According  to  the 
Exchange,  this  interpretation  will  allow 
member  organizations  to  arrive  at  a 
more  reasonable  estimate  of  the  current 
market  value,  particularly  where  the 
underlying  security  may  be  trading  or 
quoted  in  other  markets  or  in  cases 
where  the  underlying  security  re-opens 


» 12  CFR  220.1  through  19  (1996). 

"SeeSl  FR  20386  (May  6. 1996)  (Federal  Reserve 
Board's  release  adopting  certain  changes  to 
Regulation  T). 


for  trading  and  the  overlying  option 
remains  closed.  The  exchange  also 
states  that  the  new  definition  of 
"current  market  value"  is  consistent 
with  a  definition  contained  in  New  York 
Stock  Exchange  Rule  431  ("NYSE  Rule 
431"). 

The  term  "escrow  agreement"  also  is 
being  defined  in  new  paragraph  (a)  of 
Rule  12.3.  The  CBOE  definition  requires 
the  issuer  of  escrow  receipts  to  be  a  U.S. 
bank  or  trust  company  supervised  and 
examined  by  state  or  federal  authority. 
The  Regulation  T  definition  allows  the 
issuer  to  be  a  bank  or  any  person 
designated  as  a  control  location  under 
paragraph  (c)  of  Rule  15c3-3  under  the 
Act.  The  exchange  is  adopting  a  more 
restrictive  approach  because  of  concerns 
that  certain  control  locations,  such  as 
transfer  agents,  are  not  appropriate 
issuers  of  escrow  receipts  and  that 
Exchange  rules  should  continue  to  limit 
issuers  of  receipts  to  entities  such  as 
banks,  as  currently  set  forth  in  Rule 
24.11(d).  The  Exchange  notes  that  it  is 
continuing  to  study  this  issue. 

Finally,  the  Exchange  is  revising  its 
definition  of  "exempted  security"  by 
adopting  the  Regulation  T  definition. 

Customer  Margin  Accounts 

The  Exchange  proposes  reorganizing 
Rule  12.3  so  that  all  provisions 
concerning  customer  margin  accounts 
are  in  the  same  sections  of  the  Rule. 
Currently,  customer  margin  provisions 
appear  throughout  the  Rule.  Under  the 
Exchange's  proposal.  Rule  12.3, 
paragraph  (b),  will  set  forth  the  default 
margin  requirements  on  long  and  short 
positions  in  customer  margin  accounts. 
Paragraph  (c)  will  set  forth  the  specific 
margin  treatment  for  particular  types  of 
securities  and  positions  held  in 
customer  margin  accounts. 

The  margin  treatment  of  "exempted 
securities"  is  proposed  to  be  moved 
from  current  Rule  12.3,  paragraph  (b)(3) 
to  new  paragraph  (c)(3),  and  amended 
so  that  it  is  consistent  with  NYSE  Rule 
431.^  Specifically,  the  treatment  for 
exempted  securities  is  being  revised  so 
that  obligations  of  the  United  States  (as 
specified  in  the  rule)  will  be  subject  to 
a  margin  requirement  of  1%  to  6%, 
depending  on  the  years  to  maturity  for 
the  obligation.  Zero  coupon  bonds  will 
be  subject  to  a  margin  requirement  of 
3%  for  bonds  with  five  years  or  more  to 
maturity.  All  other  exempted  securities 
will  be  subject  to  an  initial  and 
maintenance  margin  requirement  of 
15%  of  the  current  market  value  or  7% 
of  the  principal  amount,  whichever 
amount  is  greater.  Currently,  Rule 
12.3(b)(3)  requires  margin  of  5%  on 


obligations  of  the  United  States  and 
margin  of  15%  of  the  principal  amount 
or  25%  of  the  current  market  value  of 
other  exempted  securities,  whichever 
amount  is  lower. 

The  Exchange  is  also  adopting  a 
margin  treatment  for  non-convertible 
debt  securities  which  is  consistent  with 
the  margin  treatment  in  NYSE  Rule 
431,8  except  that  the  Exchange  is  not 
adopting  the  special  exemptions  relating 
to  mortgage  related  securities  at  this 
time  because  this  provision  is  currently 
the  subject  of  discussion  by  an  industry 
committee  and  may  be  changed.  The 
rule  will  require  margin  to  be 
maintained  equal  to  20%  of  the  current 
market  value  or  7%  of  the  principal 
amount  of  the  non-convertible  debt, 
whichever  amount  is  greater. 

The  Exchange  is  also  proposing  a  new 
subsection  to  Rule  12.3  labeled 
"Security  Offsets,"  which  combines  two 
current  provisions  from  Rule  12.3  and 
addresses  the  margin  treatment  of  short 
securities  offset  against  (i)  Long 
positions  in  a  security  exchangeable  or 
convertible  into  the  security  held  in  a 
short  position  and  (ii)  long  positions  in 
the  same  security  as  the  short  position. 
The  convertible  or  exchangeable 
provision  is  the  same  as  contained  in 
current  CBOE  Rule  12.3(b)(1)(A)  except 
that  an  incorrect  parenthetical  referring 
to  options  is  being  deleted  because 
options  cannot  be  and  never  have  been 
considered  convertible  securities.  The 
Exchange  notes  that  the  rules  of  the 
other  self-regulatory-organizations 
("SROs")  and  Regulation  T  do  not  refer 
to  options  as  convertible  securities.  The 
provision  dealing  with  offisets  between 
long  and  short  positions  in  the  same 
security  is  being  moved  from  paragraph 
12.3(b)(1)(D)  of  current  Rule  12.3  to 
paragraph  12.3(c),  and  the  margin 
requirement  is  being  revised  from  10% 
to  5%  of  the  current  market  value  of  the 
"long"  securities  to  conform  the  CBOE 
rule  to  a  similar  provision  in  NYSE  Rule 
431.9 

The  Exchange  is  also  proposing, 
under  new  paragraph  (c)  of  Rule  12.3, 
which  provides  certain  exceptions  to 
the  default  margin  treatment  for 
positions  in  a  customer  margin  accoimt, 
new  margin  treatment  for  a  short  listed 
equity  call  option  position  offset  by  a 
warrant  to  purchase  the  underlying 
security.  The  proposed  treatment  is  new 
to  Rule  12.3  and  is  consistent  with  a 
provision  of  Regulation  T.^°  The 
provision  requires  no  margin  for  this 
position  if  the  warrant  to  purchase  the 
underlying  security  does  not  expire  on 


'See  NYSE  Rule  431(e). 


><>  See  Regulation  T.  12  CFR  220.4(b). 
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or  before  the  expiration  date  of  the  short 
call,  and  if  the  amount  (if  any)  by  which 
the  exercise  price  of  the  warrant  exceeds 
the  exercise  price  of  the  short  call  is 
deposited  in  the  account. 

Rule  12.3  is  also  being  amended  to 
clearly  reflect  that  margin  be  deposited 
and  maintained  equal  to  100%  of  the 
purchase  price  of  long  positions  in 
listed  equity  options.  This  provision  is 
consistent  with  current  CBOE  Rule  12.5, 
and  is  being  added  to  Rule  12.3  for  the 
sake  of  clarity. 

Proposed  Rule  12.3(c)(5),  detailing  the 
margin  requirements  for  short  listed 
equity  options  is  identical  to  that 
currently  found  in  paragraph  (a)(5)  of 
Rule  12.3,  with  three  exceptions.  First, 
the  provision  has  been  moved.  Second, 
the  treatment  of  over-the-counter 
("OTC")  options  has  been  deleted  from 
the  provision  because  the  Exchange  is 
proposing  to  adopt  the  more  extensive 
OTC  margin  provisions  of  the  NYSE. 
Third,  the  Exchange  is  proposing  the 
addition  of  a  provision  that  would  cap 
the  minimum  margin  on  short  puts  that 
are  out-of-the-money  at  a  percentage  of 
the  exercise  price  of  the  short  put. 

With  regard  to  capping  the  required 
minimum  margin  for  short  listed  puts, 
the  Exchange  indicates  that,  under  the 
current  provision,  minimum  margin  is 
required  equal  to  the  option's  market 
value  plus  10%  of  the  current  market 
value  of  equivalent  units  of  the 
imderlying  security.  However,  as  the 
market  value  of  the  underlying  security 
increases  above  the  strike  price,  at  some 
point  the  put  becom,es  farther  out-of-the- 
money  and  the  risk  of  the  position 
decreases.  According  to  the  Exchange, 
without  the  cap,  the  margin  requirement 
would  also  continue  to  increase  at  the 
same  time  that  the  risk  of  the  position 
is  decreasing. 

The  Exchange  is  also  clarifying  the 
margin  treatment  of  interest  rate  put 
options  under  Rule  23.13  and  the 
margin  treatment  of  put  warrants  under 
Rule  30.53.  The  treatment  is  the  same  as 
that  provided  for  short  uncovered  put 
options  as  described  above. 

The  provisions  governing  margin 
treatment  for  options  that  are  ofiset  or 
covered  by  certain  defined  "related 
securities,"  where  such  positions  are 
carried  in  a  customer  margin  accoimt, 
has  been  revised  and  rearranged.  These 
are  now  found  imder  new  subsection 
12.3(c)(5)(B).  This  is  necessary  because 
various  changes  made  over  time  have 
rendered  the  provisions  difficult  to 
follow.  The  Exchange  believes  that  the 
changes  being  proposed  will  simplify 
the  provisions  and  make  them  easier  for 


members  to  follow."  The  treatment  for 
a  covered  call  writing  position  where 
the  underlying  security  is  a  convertible 
seciurity  is  similar  to  that  currently 
described  in  subsection  12.3(b)(1)(C)  but 
has  been  revised  to  be  consistent  with 
NYSE  Rule  431.»2  The  treatment  for 
covered  puts  is  similar  to  the  treatment 
under  ciurent  subsection  12.3(b)(1)(B); 
however,  the  language  has  been  revised 
to  conform  the  CBOE  rule  to  the 
language  in  Regulation  T."  The  new 
language  of  12.3(c)(5)(B)(2)  regarding 
covered  calls  has  been  reworded  from 
what  currently  appears  in  Rule 
12.3{b)(l)(C)(l)  to  also  make  it 
consistent  with  Regulation  T. 

The  treatment  ofshort  equity  option 
contracts  oSset  by  long  option  contracts 
where  the  long  option  expires  with  or 
after  the  short  option  under  current  Rule 
12.3(c)(1)  is  the  same  as  that  currently 
required  for  index  options  under  CBOE 
Rule  24.11.  However,  the  Exchange  is 
proposing  to  adopt  the  language 
contained  in  Rule  24.11  because  it  is 
more  straightforward  than  the  language 
in  Rule  12.3(c)(1). 

The  treatment  for  a  straddle  (a  short 
call  option  and  a  short  put  option  the 
same  underlying  interest)  requires 
margin  on  the  put  or  call,  whichever 
amount  is  greater,  plus  the  current 
market  value  of  the  other  option.  The 
margin  treatment  for  straddles  is  merely 
being  moved  from  current  paragraph 
(a)(5)  of  Rule  12.3 

The  rules  governing  the  margin 
requirements  for  OTC  options  are  based 
on  those  contained  in  NYSE  Rule  431  '♦ 
except  that  the  Exchange  has  made  a 
slight  change  to  cap  the  minimum 
margin  on  OTC  short  puts.  A  chart 
submitted  with  the  filing  sets  forth  the 
specific  initial  and/or  maintenance 
margin  levels  required  for  OTC  options 
on  various  types  of  underlying 
securities. '5 

The  Exchange  is  proposing  to  add 
new  margin  treatment  provisions  for 
OTC  options  positions  that  are  covered 
or  offset  by  certain  "related  securities" 
positions  when  such  positions  are  held 
in  a  customer  margin  account  and  also 
add  new  margin  treatment  provisions 
for  covered  write  convertibles,  covered 
calls/puts,  spreads,  and  straddles 
involving  OTC  options.'^  The  proposed 


'>  Telephone  conversation  between  Diane  Malley, 
Supervisor.  Department  of  Financial  Compliance, 
CBOE.  Timothy  Thompson.  Senior  Attorney.  Legal 
Department.  CBOE.  and  Chester  McPherson.  Staff 
Attorney,  Market  Regulation.  Commission,  April  10, 
1997. 

«»  See  NYSE  Rule  431(0(2KH)(i). 

»' See  Regulation  T.  12  CFR  220.4(b)(9)(ui). 

'«  See  NYSE  Rule  431(0(2)(D)(iii). 

"  See  SR-CBOE-97-17.  Exhibit  A  at  22-23. 

<•  See  new  Rule  12.3(c)(6)(B)  for  these  provisions. 


margin  treatment  is  the  same  treatment 
that  is  set  forth  in  NYSE  Rule  431 
except  for  a  proposed  change  to  cap  the 
minimum  margin  on  short  puts. 

Customer  Cash  Account 

The  Exchange  is  proposing  to  add  a 
provision  to  Rule  12.3  detailing  the 
circumstances  imder  which  a  customer 
may  carry  short  equity  options  in  a  cash 
account,  i.e.  an  account  in  which  no 
credit  is  extended.  This  provision.  Rule 
12.3(d),  is  consistent  with  a  provision  in 
Regulation  T.'^  The  proposed  rule 
would  permit  either  a  call  option 
contract  or  a  put  option  contract  held  in 
a  short  position  to  be  carried  in  a  cash 
account  if  the  option  contract  is 
covered,  i.e.,  if  the  account  contains  one 
of  the  specified  offsets. 

In  the  case  of  a  short  call,  allowable 
offsets  include:  (i)  The  underlying 
security,  in  an  amount  equal  to  or 
greater  than  that  imderlying  the  option, 
provided  the  option  premiimi  is  held  in 
the  account  until  full  cash  payment  for 
the  imderlying  security  is  received;  (ii) 
a  security  immediately  convertible 
without  the  payment  of  money  into  an 
equal  or  greater  quantity  of  the  security 
underlying  the  option,  if  such  security 
is  held  or  purchased  in  the  account,  on 
the  same  day,  and  provided  that  the 
option  premium  is  held  in  the  account 
until  full  cash  payment  for  the 
convertible  security  is  received  and  the 
ability  to  convert  does  not  expire  before 
the  expiration  of  the  short  call  option: 
or  (iii)  an  escrow  agreement  ^*  issued  by 
a  bank  and  either  held  in  the  account  at 
the  time  the  call  is  written  or  received 
in  the  account  promptly  thereafter. 

In  the  case  of  a  short  put  option, 
allowable  offsets  include:  (i)  Cash  or 
cash  equivalents  as  defined  in 
Regulation  T  of  not  less  than  the 
aggregate  put  exercise  amount;  or  (ii)  an 
escrow  agreement  issued  by  a  bank 
which  is  obligated  to  deliver  the 
required  cash  in  the  event  of  assignment 
of  the  short  put. 

CBOE  Rule  24.11A  currently  permits 
certain  debit  put  spreads  involving 
European-style  broad-based  stock  index 
options  to  be  carried  in  a  cash  account. 
The  Exchange  proposes  to  cross- 
reference  the  provisions  of  Rule  24.1  lA 
into  Rule  12.3. 


»'  See  Regulation  T,  12  CFR  220.2. 

'■  The  Exchange  proposes  to  adopt  the  tenn 
"escrow  agreement"  to  mean: 

any  agreement  issued  in  connection  with  non 
cash  settled  call  or  put  options  under  which  a  bank 
holding  the  underlying  security  or  required  cash  or 
cash  equivalents,  is  obligated  to  deliver  to  the 
creditor  (in  the  case  of  a  call  option)  or  accept  from 
the  creditor  (in  the  cash  of  a  put  option)  the 
underlying  security  against  payment  of  the  exercise 
price  upon  exercise  of  the  call  or  put. 
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Market  Maker  and  Specialist  Accounts 

Specific  provisions  governing 
permitted  offset  treatment  for  market- 
makers  and  specialists  have  been 
deleted  from  Regulation 

Specific  provisions  governing 
pennitted  offset  treatment  for  market- 
makers  and  specialists  have  been 
deleted  from  Regulation  T,  which  now 
indicates  that  such  offsets  are  to  be 
determined  by  the  rules  of  the 
applicable  SRO.  Accordingly,  the 
proposed  rule  sets  forth  various 
permitted  offset  positions  which  may  be 
cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
registered  specialists,  registered  market- 
makers,  or  Designated  Primary  Market- 
Makers  (hereinafter  referred  to 
generically  as  "market-makers")  upon  a 
margin  basis  satisfoctory  to  the 
concerned  parties.  A  permitted  offset 
position  will  be  defined  to  mean,  in  the 
case  of  an  option  in  which  a  market-    * 
maker  makes  a  market,  a  position  in  the 
underlying  instrument  or  other  related 
instrument,  and  in  the  case  of  other 
securities  in  which  a  market-maker 
makes  a  market,  a  position  in  options 
overlying  the  securities  in  which  a 
market- maker  makes  a  market,  if  the 
account  holds  the  following  positions: 
(i)  A  long  position  in  the  underlying 
instrument  offset  by  a  short  option 
position  which  is  "in-  or  at-the-money;" 
(ii)  a  short  position  in  the  underlying 
instrument  offset  by  a  long  option 
position  which  is  "in-  or  at-the-money;" 
(iii)  a  stock  position  resulting  from  the 
assigiunent  of  a  market-maker  short 
option  position;  (iv)  a  stock  position 
resulting  from  the  exercise  of  a  market- 
maker  long  position;  (v)  a  net  long 
position  in  a  security  (other  than  an 
option)  in  which  a  market-maker  makes 
a  market;  (vi)  a  net  short  position  in  a 
security  (other  than  an  option)  in  which 
the  market-maker  makes  a  market;  or 
(vii)  an  offset  position  as  defined  in  SEC 
Rule  15c3-l.i«  All  permitted  offset 
transactions  must  be  effected  for  the 
purpose  of  hedging,  reducing  the  risk  of, 
rebalancing,  liquidating  open  positions 
of  market-makers,  or  acconunodation  of 
customer  orders,  or  other  similar 
market-making  purpose. 

For  purposes  of  Rule  12.3,  "in-  or  at- 
the-money"  means  the  ciurent  market 
price  of  the  underlying  security  is  not 
more  than  two  standard  exercise  price 
intervals  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put 
option)  the  exercise  price  of  the  option. 
In  determining  the  types  of  instruments 
which  are  entitled  to  be  carried  in  a 


permitted  offset  position,  reference  can 
be  made  to  the  definition  of  "related 
instrument"  which  is  set  forth  in  the 
rule.  "Related  instrument"  within  an 
option  class  or  product  group  is  any 
related  derivative  product  that  meets  the 
offset  level  requirements  for  product 
groups  under  Rule  15c3-l,  including  all 
appendices  of  the  Act,  or  any  applicable 
SEC  staff  interpretations  or  no-action 
positions  (hereinafter  referred  to 
collectively  as  "SEC  Rule  15c3-l").  The 
term  "product  group"  means  two  or 
more  option  classes,  related 
instruments,  and  qualified  stock  baskets 
for  which  it  has  been  determined  that  a 
percentage  of  offsetting  profits  may  be 
applied  to  losses  in  the  determination  of 
net  capital  as  set  forth  in  SEC  Rule 
15C3-1. 

The  Exchange  also  proposes  adding  a 
provision  regarding  trading  in  a  deficit 
account.  The  provision  generally  states 
that  nothing  shall  prohibit  the  carrying 
firm  from  effecting  hedging  transactions 
in  the  deficit  account  with  the  prior 
written  approval  of  the  carrying  firms's 
SEC  designated  examining  authority. 

Broker-Dealer  Account 

The  Exchange  is  also  proposing  to  add 
a  provision  that  would  provide  margin 
relief  to  accounts  held  by  non-market- 
maker  broker-dealers.  Under  the  new 
provision,  a  member  organization  may 
carry  the  proprietary  account  of  another 
registered  broker-dealer  upon  a  margin 
basis  which  is  satisfactory  to  both 
parties,  provided  the  requirements  of 
Regulation  T  are  adhered  to  and  the 
account  is  not  carried  in  a  deficit  equity 
condition.  The  amount  of  any 
deficiency  between  the  equity 
maintained  in  the  account  and  the 
margin  required  by  the  other  provisions 
of  this  Rule  shall  be  deducted  in 
computing  the  net  capital  of  the  member 
organization  under  Rule  15c3-l  of  the 
Act.  This  new  provision  is  similar  to  the 
provision  of  NYSE  Rule  431(e)(6),  and 
would  permit  the  proprietary  accounts 
of  all  registered  broker-dealers  to  be 
carried  on  a  "good  faith"  margin  basis 
for  purposes  of  maintenance  margin. 
Broker-dealers  would  still  be  subject  to 
initial  margin  requirements  under 
Exchange  rules  and  Regulation  T. 

Interpretations  to  Rule  12.3 

The  Exchange  is  proposing  to  add 
four  interpretations  to  Rule  12.3.  Also, 
current  Interpretation  .01  to  Rule  12.3  is 
proposed  for  deletion  because  the 
interpretation  concerns  SuperShares, 
which  the  Exchange  no  longer  trades.  ^^ 


■*  See  Securities  Exchange  Act  Release  No.  38248 
(February  6.  1997)  62  FR  6474  (February  12,  1997) 
(Final  rule  adopting  changes  to  SEC  Rule  15c3-1). 


'°  The  Exchange  is  also  proposing  to  delete 
interpretation  .07  of  Rule  24.11  because  it  also 
concerns  SuperShares. 


New  Interpretation  .01  sets  forth  in 
chart  form  the  margin  requirements 
applicable  to  short  positions  in  listed 
options  and  in  index  and  foreign 
currency  warrants.  It  reflects  that 
margin  is  required  equal  to  the  current 
market  value  of  the  option/warrant  plus 
the  applicable  percentage  of  the 
underlying  instrument  (set  forth  in  the 
chart).  The  margin  required  may  be 
reduced  by  any  "out-of-the  money" 
amount,  as  defined  in  the  rule. 
However,  the  margin  may  not  be 
reduced  below  the  option  market  value 
plus  the  specified  percentage  of  the 
current  market  value  of  the  underlying 
instrument,  as  set  forth  in  the  chart.  The 
determination  of  the  "out-of-the-money 
amount"  is  also  set  forth  in  a  separate 
chart. 

Interpretation  .02  describes  how  a 
member  organization  may  determine 
"current  market  value"  in  the  event 
there  is  no  closing  price  or  trading  has 
been  halted. 

Interpretation  .03  specifies  that  for 
purposes  of  the  CBOE  margin  rules, 
index  warrants  should  be  treated  as  if 
they  were  index  options  unless  the  rules 
specify  otherwise.  The  Exchange  states 
that  this  interpretation  recognizes  that 
the  two  types  of  products  are  essentially 
equivalent  from  a  market  risk 
standpoint. 

Changes  to  Rule  12.11 

The  Exchange  is  proposing  a  minor 
change  to  Rule  12.11.  Rule  12.11  allows 
a  member  organization  that  is  a  member 
of  the  NYSE  to  elect  to  be  boiuid  by  the 
rules  of  the  NYSE  instead  of  the 
requirements  set  forth  in  Rules  12.3  to 
12.10.  The  Exchange  is  changing  Rule 
12.11  to  allow  the  member  organization 
to  exempt  themselves  &om  Rules  12.3  to 
12.9,  but  not  from  12.10.  Rule  12.10 
establishes  that  the  margin  requirements 
set  forth  in  the  rule  are  minimum 
requirements  and  authorizes  the 
Exchange  to  impose  higher  margin 
requirements  when  it  deems  such 
higher  requirements  to  be  advisable. 
The  Exchange  has  determined  that  it  is 
necessary  to  clarify  that  the  Exchange 
may  still  impose  higher  margin 
requirements  on  its  members  when  the 
Exchange  believes  such  higher 
requirements  are  warranted,  even  when 
those  members  have  elected  to  generally 
be  subject  to  the  margin  rules  of  the 
NYSE.  The  change  to  Rule  12.11  also 
clarifies  that  if  a  member  organization 
chooses  to  be  bound  by  NYSE  margin 
rules  it  will  be  exempt  not  only  from 
CBOE  margin  rules  in  Chapter  12,  but 
also  from  those  margin  rules  in  other 
chapters  of  the  Exchange's  rules. 
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Changes  to  Rule  24.11 

The  Exchange  is  proposing  to  add  to 
Rule  24.11  (which  covers  margin 
requirements  for  index  options)  a 
provision  setting  forth  the  margin 
requirements  for  covered  calls  and 
covered  puts  that  is  essentially  identical 
to  an  existing  CBOE  provision 
applicable  to  equity  options.  In 
addition,  the  Exchange  is  proposing  to 
add  a  definition  of  "qualified  stock 
basket"  to  rule  24.11  This  definition  is 
used  to  describe  allowable  offsets  in 
customer  accounts  for  covered  calls  and 
covered  puts.  In  addition,  the  Exchange 
makes  a  cross-reference  to  the  provision 
of  Rule  12.3  that  governs  the  cash 
account  treatment  of  short  index  options 
offset  by  long  index  options.  Finally,  the 
Exchange  is  proposing  to  change 
Interpretation  .04  which  defines  "cash 
equivalent."  Instead  of  specifically 
defining  cash  equivalent  as  it  is 
currently  defined  in  the  rule,  the 
Exchange  has  decided  to  defer  to  the 
definition  in  Regulation  T  because  the 
Exchange  expects  that  the  definition  in 
Regulation  T  may  change  from  time  to 
time. 

m.  Discussion 

After  careful  review  of  the  Exchange's 
proposed  amendment  to  its  margin 
rules,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.21  Specifically,  the  Commission 
believes  the  proposal  is  consistent  writh 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.22 

Definition  and  Interpretation  Sections 

The  Exchange  proposes  to  include  a 
definition  section  in  Rule  12.3.  The 
proposed  definitions  are:  "bank," 
"current  market  value,"  "escrow 
agreement,"  and  "exempted  security." 

The  definition  of  "bank"  is  similar  to 
that  term  as  currently  defined  in  the 
Act.  Accordingly,  the  proposed 


2'15U.S.C.  §78f[b). 

"  In  appnoving  these  rules,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  7MI) 


definition  does  not  raise  new  or  imique 
issues. 

The  proposed  definition  of  the  term 
"current  market  value"  for  Rule  12.3 
purposes,  is  modelled  on  a  similar  term 
currently  defined  in  Exchange  Rule 
24.11(a),  and  also  includes  the 
incorporation  of  certain  parts  of  a 
similar  definition  found  in  NYSE  Rule 
431(a)(1).  Accordingly,  the  proposed 
definition  does  not  raise  new  or  unique 
issues.  The  Exchange  is  also  adopting  an 
interpretation  to  the  definition  of 
"current  market  value,"  as  discussed 
below. 

The  term  "escrow  agreement"  being 
adopted  by  the  Exchange  is  nearly 
identical  to  that  of  Regulation  T  except 
that  it  represents  a  more  restrictive 
approach,  reflecting  CBOE's  concern 
that  certain  control  locations,  such  as 
transfer  agents,  are  not  appropriate 
issuers  of  escrow  receipts.  The 
Commission  concludes  that  it  is 
reasonable  for  the  Exchange  to  limit  the 
allowed  issuers  of  escrow  receipts  to 
entities  such  as  banks. 

The  Commission  believes  that  the 
proposed  deletion  of  references  to 
SuperShares  is  appropriate  because  the 
product  no  longer  trades  on  the 
Exchange.  The  Commission  also 
believes  that  the  interpretive  section 
discussing  "current  market  value," 
which  is  new  to  Rule  12.3,  provides 
useful  guidance  to  members,  especially 
in  circumstances  where  trading  in  a 
security  has  been  halted  but  the  OTC 
market  is  still  open.  As  the  Exchange 
indicates,  without  this  guidance, 
members  would  not  know  what 
approach  is  acceptable  to  the  Exchange 
in  determining  "current  market  value." 

Other  changes  to  the  interpretation 
section  of  Rule  12.3  are  discussed 
elsewhere  in  this  discussion  section. 

Customer  Margin  Accounts 

The  Commission  supports  the 
Exchange's  efforts  to  consolidate  those 
rules  relating  to  customer  margin 
accounts  into  one  subsection  of  the  rule. 
In  addition  to  moving  and  reorganizing 
the  customer  margin  provisions,  the 
Exchange  also  is  adopting  a  new  margin 
treatment  for  exempted  securities.  The 
proposal  would  generally  lower  the 
maintenance  margin  rates  for  United 
States  debt  securities  from  the  existing 
5%,  and  instead  establish  margin 
requirements  of  1%  to  6%  depending  on 
the  years  to  maturity  for  the  obligation. 
However,  zero  coupon  bonds  will  be 
subject  to  a  margin  requirement  of  3% 
for  bonds  with  five  years  or  more  to 
matiuity,  and  all  other  exempted 
securities,  i.e.,  other  than  obligation  of 
the  United  States,  will  be  subject  to  an 
initial  and  maintenance  margin 


requirement  of  15%  of  the  current 
market  value  or  7%  of  the  principal 
amoimt,  whichever  is  lower. 

The  Commission  notes  that  the 
CBOE's  proposed  margin  treatment  for 
exempted  securities  is  nearly  identical 
to  an  existing  NYSE  provision.  When 
the  NYSE  adopted  its  provision,  it 
stated  that  a  sliding  scale  would  provide 
greater  margin  requirements  for  the 
more  volatile  long-term  securities,  and 
reduce  margin  requirements  as 
government  securities  approach 
matiuity  to  reflect  the  reduced  risk  in 
carrying  those  securities.  Prior  to 
adopting  the  proposal,  the  NYSE  had 
also  conducted  an  analysis  of  two-year 
historical  price  information  for  three 
Treasury  securities  of  different 
maturities,  a  short-,  intermediate-,  and 
long-term  instrument,  and  concluded 
that  the  proposed  margin  requirements 
for  the  more  volatile  long-term 
government  instrument  would  provide 
at  least  a  96%  confidence  level  that 
price  movements  over  one  and  two 
week  periods  would  be  covered.^* 
Accordingly,  the  Commission  believes 
that  the  proposal  by  the  CBOE  to  adopt 
the  same  margin  rates  for  U.S. 
obligations  as  required  by  the  NYSE  is 
reasonable  and  should  provide  member 
organizations  with  adequate  protection 
against  adverse  short-term  market 
movements  of  securities  in  customer 
margin  accounts.  Additionally,  the 
Commission  believes  uniform  margin  . 
rates  in  this  area  will  enhance  efficiency 
in  the  market  place  for  these  securities. 
Nevertheless,  the  Commission  reiterates 
that  maintenance  margin  rates  are 
intended  to  set  a  minimum  margin 
standard  and  should  not  be  construed  as 
limiting  the  Exchange's  ability  to 
require  margin  to  be  deposited  in  excess 
of  the  minimum  margin  when 
appropriate. 

"The  proposed  treatment  of  non- 
convertible  debt  securities  is  new  to 
Rule  12.3.  The  Exchange  does  not 
currently  have  a  margin  treatment 
specifically  applicable  to  non- 
convertible  debt  securities  and  has 
decided  to  adopt  the  approach  used  by 
the  NYSE  for  the  sake  of  uniformity  and 
because  the  Exchange  believes  that  this 
approach  is  sensible.  The  Commission 
believes  that  this  proposed  revision 
does  not  raise  new  regulatory  issues 
and,  accordingly,  is  appropriate. 

The  proposed  treatment  of  security 
offset  is  not  new  to  Rule  12.3.  Rather, 
it  is  a  combination  of  two  current 
provisions  of  Rule  12.3,  with  the 
deletion  of  an  incorrect  parenthetical 
reference  to  options  as  convertible 


"See  Securities  Exchange  Act  Release  No.  24144 
(February  27.  1987)  52  FR  7245  (March  9.  1987). 
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securities.  These  proposed  changes  are 
therefore  reasonable  and  should  provide 
clever  guidance  on  the  treatment  of 
security  offsets. 

The  proposed  treatment  for  a  short 
listed  call  covered  by  a  warrant  is  new 
to  Rule  12.3  but  it  is  substantially 
similar  with  the  current  treatment  under 
Regulation  T,  12  CFR  220.4(b)  and. 
accordingly,  is  reasonable. 

The  proposed  treatment  for  long  listed 
equity  options  is  new  to  Rule  12.3  and 
its  provisions  essentially  clarify  the 
application  of  Regulation  T,  12  CFR 
220.18(a)  to  such  options.  Specifically, 
the  provision  confirms  that  long  listed 
equity  options  must  be  fully  paid  for  at 
the  time  of  purchase. 2* 

The  proposed  treatment  for  a  short 
listed  equity  option  has  been  slightly 
revised  from  the  current  requirements 
by  combining  existing  language  from  the 
Rule  12.3  2s  with  language  from 
Regulation  T.  In  addition,  the  Exchange 
proposes  revising  the  margin  cap  for 
out-of-the  money  short  puts.  Currently, 
the  margin  requirement  on  a  short 
uncovered  listed  equity  option  is 
calculated  by  adding  to  the  option 
premium  a  percentage  (20%)  of  the 
underlying  instrument's  value,  and  then 
subtracting  any  out-of-the-money 
amount.  The  Exchange  also  has  an 
overriding  minimum  margin  formula, 
based  on  a  percentage  (10%)  of  the 
value  of  the  underlying  instrument's 
market  price. 

According  to  the  Exchange,  the 
existing  methods  for  calculating  the 
margin  treatment  for  short  uncovered 
listed  equity  options  works  reasonably 
well,  except  when  the  overriding 
minimum  is  applied  to  an  out-of-the- 
money  put.  Under  the  overriding 
minimum  margin  requirement,  as  a 
short  uncovered  put  option  becomes 
increasingly  out-of-the-money,  the 
margin  requirement  increases  because 
the  value  of  the  underlying  instrument 
is  increasing.  As  a  result,  the  CBOE 
indicates  that  margin  calls  may  be 
issued  for  uncovered  puts  that  are  out- 
of-the-money.  The  Exchange  proposes  to 
remedy  this  situation  by  revising  the 
method  for  calculating  the  overriding 
minimum  margin.  Specifically,  the 
Exchange  proposes  to  substitute  the 
market  value  of  the  underlying 
instrument  with  a  percentage  of  the 
put's  aggregate  exercise  price.  Under 
this  new  method,  the  minimum 


requirement  is  a  fixed  value  and, 
therefore,  and  increasingly  higher 
minimum  requirement  will  not  occur  as 
the  value  of  the  underlying  rises.  The 
Commission  believes  this  new  method 
for  calculating  the  overriding  minimum 
margin  for  short  listed  equity  options  is 
reasonable  and  should  result  in 
adequate  margining  for  the  affected 
positions.26 

The  Exchange  states  that  the  proposed 
treatment  of  short  listed  equity  options 
offset  by  long  listed  equity  options 
where  the  long  option  expires  with  or 
after  the  short  option  under  Rule  12.3  is 
actually  the  same  as  that  currently 
permitted  for  index  options  under  Rule 
24.11.  The  Exchange  indicates  that 
because  the  treatment  under  its  current 
rules  for  equity  and  index  options  is 
actually  the  same,  adopting  the  more 
straightforward  of  the  two  treatment  is 
a  reasonable  approach  in  that  the 
cumbersome  language  of  Rule  12.3  is 
being  replaced  by  the  easier  to 
understand  language  of  Rule  24.11. 

The  proposea  treatment  for  a  straddle 
(a  short  call  option  and  a  short  put 
option  on  the  same  imderlying  interest) 
requires  margin  on  the  put  or  call, 
whichever  amount  is  greater,  plus  100% 
of  the  ciurent  market  value  of  the  other 
option.  This  is  not  a  substantive  change. 
Rather,  the  Exchange  is  merely  moving 
the  margin  treatment  for  a  straddle  from 
current  paragraph  (a)(5)  of  Rule  12.3. 

Rule  12.3(c)(6)  governing  the  margin 
treatment  of  OTC  options  is  new  to  the 
Exchange.  It  is  being  patterned  after, 
and  is  nearly  identical  to  the  provisions 
contained  in  NYSE  Rule  43l(f)(2)(D)(iii). 
A  slight  difference  is  that  the  Exchange 
has  proposed  the  inclusion  of  a  cap  for 
the  minimum  margin  on  OTC  short  puts 
for  the  same  reasons  that  it  proposes 
changing  its  formula  for  capping  the 
margin  on  short  listed  equity  options,  as 
discussed  above. 

Given  the  near  identical  nature  of  the 
CBOE's  proposals  to  the  NYSE's 
previously  approved  proposal,  the 
Commission  believes  that  adoption  of 
these  proposed  standards  is  reasonable. 
With  regard  to  the  cap  on  short  put 
positions,  the  Commission  believes  such 
treatment  is  also  reasonable  for  the  same 
reasons  set  forth  regarding  the  identical 
proposed  treatment  for  listed  positions. 


"  The  Commission  notes  the  recent  amendments 
to  Regulation  T  permitting  SROs'  rules,  pursuant  to 
SEC-approval.  to  allow  the  exteiuion  of  loan  value 
to  listed  options.  See  supra  note  6.  The  current 
proposal,  however,  does  not  address  this  issue  or 
otherwise  (>ermit  the  extension  of  loan  value  for 
long  listed  options. 

»  See  CBOE  Rule  12.3(aM5). 


^*The  Commission  notes  that  the  new  minimum 
margin  requirement  should  often  result  in  higher 
margin  levels  for  deep  in-the-money  puts.  This  will 
occur  because  the  current  minimum  margin 
requirement  for  a  short  put  is  based,  in  part,  on  the 
underlying  instrument's  value,  an  amount  that 
decreases  as  the  put  becomes  deeper  in-the-money. 
The  new  formula  corrects  this  result  by  requiring 
a  minimum  margin  amount  based  in  part  on  the 
^gg^egale  exercise  value  of  the  option,  an  amount 
that  remains  constant  as  the  value  of  the  underlying 
security  decreases  in  value. 


The  proposed  treatment  of  related 
securities  positions  in  OTC  options  also 
is  substantially  similar  to  that  of  the 
NYSE  and  accordingly  does  not  raise 
new  regulatory  issues.^^  The 
Commission  also  believes  that  the 
Exchange's  decision  to  model  its  margin 
treatment  for  OTC  options  and  related 
securities  positions  based  on  the  NYSE 
positions  should  help  foster 
coordination  between  markets  by 
achieving  parity  between  the  maigin 
requirements  of  the  various  SROs.  The 
Commission  also  believes  that  this 
approach  will  promote  coordination  in 
regulating,  clearing,  settling,  and 
facilitating  transactions  in  securities  by 
providing  for  uniformity  in  this  area  of 
the  SROs'  margin  schemes  and  reducing 
confusion  among  customers. 

Customer  Cash  Account 

Rule  24.11  A  currently  permits  certain 
debit  put  spreads  involving  European- 
style  broad-based  stock  index  options  to 
be  carried  in  a  cash  account.  The 
Exchange  proposes  to  copy  a  certain 
section  of  24.11A  (specifically, 
24.1  lA(f))  into  Rule  12.3.  Essentially, 
the  new  provision  concerning  debit  put 
spreads  in  Rule  12.3  will  serve  as  a 
cross-reference  to  the  more  detailed 
provisions  contained  in  Rule  24. 11  A. 
Accordingly,  although  not  specifically 
contained  in  the  Rule  12.3  cross- 
reference,  all  of  the  applicable 
conditions  contained  in  Rule  24.1  lA 
must  be  met  before  the  described  debit 
put  spreads  may  be  carried  in  a  cash 
account.28 

Market  Maker  and  Specialist  Accounts 

The  Exchange  has  also  proposed  to 
adopt  specific  provisions  governing 
permitted  offset  treatment  for  market- 
makers  and  specialists  that  are  being 
deleted  from  Regulation  T  as  of  June  1 , 
1997.  The  proposed  rule  sets  forth 
various  permitted  offset  positions  which 
may  be  cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
market-makers  upon  a  margin  basis 
satisfactory  to  the  concerned  parties 
("good  faith"  margin).  In  addition,  it 
requires  that  the  amount  of  any 
deficiency  between  the  equity 
maintained  by  the  market-maker  and  the 
haircuts  specified  in  SEC  Rule  15c3-l 
shall  be  considered  as  a  deduction  from 
net  worth  in  the  net  capita]  computation 
of  the  carrying  broker. 

A  permitted  offset  position  will  be 
defined  to  mean,  in  the  case  of  an 
option  in  which  a  market-maker  makes 


"See NYSE  Rule  431(f)(2). 

'•  See  Letter  from  Timothy  H.  Thompson.  Senior 
Attorney.  CBOE.  to  Chester  McPherson.  Staff 
Attorney,  Market  Regulation  Commission,  dated 
May  30.  1997 
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a  market,  a  position  in  the  underlying 
insmiment  or  other  related  instrument, 
and  in  the  case  of  other  securities  in 
which  a  market-maker  makes  a  market, 
a  position  in  options  overlying  the 
securities  in  which  a  inarket-maker 
makes  a  market,  if  the  account  holds  the 
following  positions:  (i)  A  long  position 
in  the  underlying  instrument  offset  by  a 
short  option  position  which  is  "in-  or  at- 
the-money;"  (ii)  a  short  position  in  the 
underlying  instrument  offset  by  a  long 
option  position  which  is  "in-  or  at-the- 
money;"  (iii)  a  stock  position  resulting 
from  the  assignment  of  a  market-maker 
short  option  position;  (iv)  a  stock 
position  resulting  from  the  exercise  of  a 
market-maker  long  position;  (v)  a  net 
long  position  in  a  security  (other  than 
an  option)  in  which  a  market-maker 
makes  a  market;  (vi)  a  net  short  position 
in  a  security  (other  than  an  option)  in 
which  the  market-maker  makes  a 
market;  or  (vii)  an  offset  position  as 
defined  in  SEC  Rule  4  5c3-l . 

The  six  proposed  offsets  described  in 
proposed  Rule  12.3(f)(3)(A)  (i)  to  (vi) 
codify  the  existing  permitted  offsets  that 
were  provided  under  Regulation  T  until 
June  1, 1997.  These  offsets  reflect  well- 
recognized  market-making  hedging 
transactions  involving  certain  options 
offset  strategies  involving  the  related 
underlying  stock.  The  addition  of  Rule 
12.3(f){3)(A)(vii),  allowing  any  offset 
position  defined  under  SEC  Rule  15c3- 
1,29  constitutes  a  significant  expansion 
of  permitted  offset  positions.  According 
to  the  Exchange,  the  inclusion  of  item 
(vii)  recognizes  that  options  market- 
makers  and  specialists  must  engage  in 
various  hedging  transactions  to  manage 
the  risk  involved  in  fulfilling  their  role, 
and,  therefore,  allows  a  member 
organization  to  clear  and  carry  market- 
maker's  offset  positions  as  defined  in 
SEC  Rule  15c3-l  upon  a  good  faith 
margin  basis.  The  Exchange  has 
clarified  its  proposal  to  reflect  that 
market-makers  are  permitted  to  receive 
good  faith  margin  for  all  permitted  offset 
positions  only  if  they  are  effected  for 
market-making  purposes  such  as 
hedging,  reducing  the  risk  of 
rebalancing,  liquidating  open  positions 
of  the  market-maker,  accommodating 
customer  orders,  or  another  similar 
market-making  purpose. 

The  Commission  Delieves  that  the 
proposal  is  a  reasonable  effort  by  the 
CBOE  to  accommodate  the  needs  of 
CBOE  market-makers  in  imdertaking 
their  market-making  responsibilities  as 
it  recognizes  the  occasional  need  for 
market-makers  to  effect  transactions  in 
their  course  of  dealing  in  options  classes 
for  which  the  marker-maker  is  not 


registered.  The  Commission  believes 
that  this  approach  will  not  adversely 
affect  the  depth  and  liquidity  necessary 
to  maintain  fair  and  orderly  markets. 
The  Commission  expects  CBOE  clearing 
firms  and  other  CBOE  members  that 
extend  margin  to  market-makers  to 
implement  adequate  procedures  to 
ensure  that  offsets  elected  by  market- 
makers  are  recorded  acciuately  and 
cleared  into  appropriate  accounts.  In 
addition,  such  members  should  have  a 
reasonable  basis  for  determining  that  the 
offset  transactions  satisfy  the 
marketmaking  purpose  requirements  set 
forth  in  CBOE  Rule  12.3(f).  The 
Commission  believes  that  these 
requirements  will  ensure  that 
transactions  effected  by  market-makers 
and  specialists  receiving  the  offset 
treatment  are  in  fact  directly  related  to 
their  market-making  function  and  are 
not  effected  for  speculative  purposes  on 
a  margin  basis  which  should  be 
available  only  for  bona  fide  market- 
making  activity. 

The  Exchange  indicates  that  its 
proposed  definition  of  "in-or  at-the- 
money,"  for  purposes  of  permitted  offset 
transactions,  represent  a  codification  of 
its  long  standing  practice  of  permitting 
the  financing  of  options  market-makers 
underlying  stock  positions  on  a  good 
faith  basis  when  offset  on  a  share-for- 
share  basis  by  options  which  are  "in-  or 
at-the-money,"  i.e.,  where  the  current 
market  price  of  the  underlying  security 
is  not  more  than  two  standard  exercise 
price  intervals  below  (with  respect  to  a 
call  option)  or  above  (with  respect  to  a 
put  option)  the  exercise  price  of  the 
option  (emphasis  added).  According  to 
the  Exchange,  this  practice  evolved  after 
it  made  changes  in  1985  to  its  Rule  5.5 
so  that  the  interval  between  strike  prices 
of  options  series  on  individual  stocks  is 
2V2  points  where  the  strike  price  is 
greater  than  $25,  but  less  than  $200;  and 
10  points  where  the  strike  price  is 
greater  than  $200.  The  Exchange 
indicates  that  this  position  was 
represented  to  the  Federal  Reserve 
Board  as  consistent  with  Regulation  T, 
12  CFR  220.12  3°  and  that  the  Board  has 
not  objected  to  this  practice.^'  At  this 
time,  the  Commission  believes  it  is 


"  See  titpra  note  19. 


»> Regulation  T.  12  CFR  220.2  defines  'in-  or  at- 
the-money."  to  mean  (until  June  1, 1997)  the 
current  market  price  of  the  underlying  security  is 
not  more  than  one  (emphasis  added)  standard 
exercise  interval  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put  option)  the 
exercise  price  of  the  option. 

"  Telephone  conversation  between  Diane  Malley, 
Supervisor,  Department  of  Financial  Compliance, 
CBOE.  and  Chester  McPherson.  Staff  Attorney. 
Market  Regulation.  Commission,  May  28, 1997.  See 
also  Letter  from  Mary  L.  Bendftr,  Assistant  Vice 
President.  CBOE.  to  Laura  Homer.  Federal  Reserve 
Board,  dated  May  23. 198S  outlining  the  issue. 


appropriate  for  the  CBOE  to  codify  this 
longstanding  practice. 

Broker-Dealer  Account 

The  Exchange  proposes  adding  a 
provision  that  would  provide  margin 
relief  to  accounts  held  by  non-market- 
maker  broker-dealers.  Under  the  new 
provision,  a  member  organization  may 
carry  the  proprietary  account  of  another 
registered  broker-dealer  upon  a  margin 
basis  which  is  satisfactory  to  both 
parties,  provided  the  requirements  of 
Regulation  T  are  adhered  to  and  the 
accoimt  is  not  carried  in  a  deficit  equity 
condition.  This  new  provision  is 
substantially  similar  to  the  provision  of 
NYSE  Rule.  431(e)(6)  and  is  being 
adopted  by  the  Exchange  for  the  sake  of 
uniformity.  Accordingly,  this  change  is 
appropriate. 

Changes  to  Rule  12.11 

The  Exchange  has  determined  to 
allow  its  members  who  are  also 
members  of  the  NYSE  to  exempt 
themselves  from  CBOE  Rules  12.3  to 

12.9.  However,  the  Exchange  has 
determined  to  not  allow  its  members  to 
exempt  themselves  from  CBOE  Rule 

12.10.  Rule  12.10  authorizes  the 
Exchange  to  impose  higher  margin 
requirements  when  it  deems  such 
higher  requirements  to  be  advisable. 
The  Commission  agrees  that  it  is 
reasonable  for  the  CBOE  to  be  able  to 
determine  when  higher  margin 
requirements  will  be  required  for 
positions  in  Exchange-traded  products 
and  that,  therefore,  its  members  should 
not  be  permitted  to  exempt  themselves 
irom  this  rule.  The  Commission  notes 
that  the  Exchange  is  under  no  obligation 
to  allow  its  members  to  be  exempted 
from  any  of  its  applicable  rules  unless 
the  Exchange  believes  such  exemption 
is  appropriate. 

Changes  to  Rule  24.11 

The  addition  of  this  section  is 
intended  to  provide  the  same  margin 
cover  for  covered  calls  and  covered  puts 
involving  index  options  ^^  as  is 
currently  allowed  for  equity  options. 
The  recent  amendments  to  Regulation  T 
include  a  new  provision  that  allows 
SROs,  subject  to  SEC  approval,  to 
expand  the  allowed  types  of  covered 
transactions  (in  addition  to  those 
allowed  under  the  Regulation  T 
definition  of  covered  transactions), 
provided  that:  (i)  The  position  has  finite 


"The  current  proposal  only  addresses  index 
options  that  are  covered  by  a  "qualified  portfolio" 
containing  all  of  the  stocks  represented  in  the 
index,  in  proportion  to  their  representation  in  the 
index.  Provisions  for  short  index  options  offset  by 
long  index  options  are  proposed  in  the  Second 
Margin  Filing. 
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risk;  (ii)  the  amount  at  risk  is  held  in  the 
account  in  cash,  cash  equivalents,  or  via 
an  escrow  agreement;  and  (iii)  the 
transaction  is  eligible  for  the  cash 
account.  The  existing  covered 
transaction  provisions  of  Regulation  T 
do  not  address  positions  involving 
index  options.  The  Commission  has 
addressed  this  area  in  the  past  by 
granting  a  number  of  no-action  positions 
that  allow  certain  short  index  call 
option  positions  to  be  offset  by  a 
portfolio  of  stocks  that  exactly  replicates 
the  index  option.^^  The  proposed 
revision  to  Rule  24.11  essentially 
codifies  the  margin  treatment  permitted 
under  these  prior  positions  and 
therefore  is  appropriate.  Although  these 
prior  no-action  positions  did  not 
address  or  grant  no-action  relief  to  short 
index  put  options  offset  by  short 
positions  in  a  portfolio  of  stocks 
replicating  the  index  option,  the 
Commission  concludes  that  such 
positions  nonetheless  satisfy  the  noted 
regulatory  standards  required  for 
covered  transactions  and  such  treatment 
is  consistent  with  the  covered  treatment 
afforded  to  transactions  in  equity 
options.  Accordingly,  this  provision  is 
reasonable  and  appropriate. 

Accelerated  Approval  of  Amendment 
Nos.  1  and  2 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2 
period  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
Amendment  No.  1  addresses  technical 
changes  by  making  corrections  to 
certain  typographical  mistakes 
appearing  in  the  rule  filing.  Amendment 
No.  2  also  makes  technical  changes  by 
correcting  an  incorrect  cross-reference 
in  CBOE  Rule  12.5  and  other 
inadvertent  omissions.  In  addition,  it 
addresses  a  number  of  substantive 
issues,  including  limiting  the 
availability  of  good  faith  margin  for 
permitted  offset  to  only  bona  fide 
market-making  transactions. 
Amendment  No.  2  also  addresses  the 
margin  treatment  applicable  to  long 
listed  equity  options.  Instead  of 
requiring  margin  to  be  equal  to  the 
current  market  value  of  long  listed 
equity  options,  the  requirement  has 
been  changed  to  equal  at  least  the 
purchase  price  of  the  option.  This 
change  better  reflects  the  purpose  of  the 
proposed  change,  which  was  to  confirm 
that  long  listed  options  must  be  paid  for 
in  full  at  the  time  of  purchase.  The 


originally  proposed  language  could 
possibly  be  interpreted  to  impose  a 
maintenance  margin  requirement  for 
such  positions,  which  is  not  required  for 
fully  paid  long  positions.  The  remainder 
of  Amendment  No.  2  merely  provided 
additional  information  regarding  issues 
that  were  adequately  published  through 
the  notice  of  this  proposed  rule  filing. 
All  of  the  amended  changes  strengthen 
and  clarify  the  proposal.  Based  on  the 
above,  the  Commission  finds  that  there 
exists  good  cause  consistent  with 
Section  6(b)(5)  of  the  Act,  to  accelerated 
approval  of  the  amendments. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  UiS.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  all  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  SR-CBOE-97-17  and  should  be 
submitted  by  June  23, 1997. 

/( is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-CBOE-97- 
17)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  97-15025  Filed  6-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38708;  File  No.  SR-NYSE- 
97-01] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  incorporated  Regarding 
Changes  in  its  Margin  Rules 

June  2,  1997. 

I.  Introduction 

On  January  9, 1997,  the  New  York 
Stock  Exchange,  Incorporated  ("NYSE" 
or  the  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19l>-4  thereunder,^  a  proposed  rule 
change  to  amend  certain  sections  of  the 
Exchange's  rules  to<comply  with 
changes  to  Regulation  T  which  became 
effective  June  1,  1997. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38411  (March 
17,  1997),  62  FR  14174  (March  25, 
1997).  The  NYSE  submitted  a  wnritten 
clarification  regarding  its  filing  to  the 
Commission  on  May  29,  1997.^  No 
comments  were  received  on  the 
proposal. 

This  order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

The  NYSE  proposes  to  make  revisions 
to  its  rules  governing  margin  that  will 
establish  NYSE  rules  to  govern  areas  of 
margin  regulation  that  will  no  longer  be 
addressed  by  Regulation  T  ("Regulation 
T")  ••  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve  Board,"  "FRB"  or  "Board"). 
The  Federal  Reserve  System's 
Regulation  T.  which  covers  the 
extensions  of  credit  by  and  to  brokers 
and  dealers,  currently  prescribes  margin 
requirements  for  options  transactions.  In 
April  1996,  the  Federal  Reserve  Board 
amended  Regulation  T  to  delete  certain 
rules  regarding  options  transactions  in 
favor  of  rules  to  be  adopted  by  the 
options  exchanges  and  approved  by  the 


"  See.  eq..  Letter  from  Sharon  Lawson.  Senior 
Special  Counsel.  Market  Regulation,  lo  Diane 
Malley.  CBOE.  dated  October  4.  1996  (short  index 
call  positions  in  Goldman  Sachs  Technology 
Composite  Index  and  Goldman  Sachs  Technology 
sub-Index  options). 


"15U.S.C.  78«(b)(2). 

» 17  CFR  200.30-3(a)(12). 


M5U.S.C.  7es(b)(l). 

M7CFR240.19b-4. 

^  See  letter  from  Donald  van  Weezel.  Managing 
Director,  Regulatory  Affairs.  NYSE,  to  Michael 
Walinskas.  Senior  Special  Counsel.  Division  of 
Market  Regulation  ("Market  Regulation"), 
Commission,  dated  May  29.  1997,  clarifying 
requirement  relating  to  the  proposed  permitted 
market-maker  offset  provisions. 

« 12  CFR  220.1  through  19  (1996). 


UMI 
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Commission.*  This  amendment  to 
Regvilation  T  became  effective  Jime  1 , 
1997. 

The  proposed  amendments 
incorporate  the  current  FRB 
requirements  into  Exchange  Rule  431  so 
that  they  may  remain  in  effect  after  June 
1, 1997.  The  proposed  amendments  also 
incorporate  certain  treatments  of  offset 
positions  as  recognized  under  Exchange 
Act  Rule  15c3-l.  the  "Net  Capital 
Rule." 

Specifically,  a  permitted  offset 
position  will  be  defined  to  mean,  in  the 
case  of  an  option  in  which  a  specialist 
or  market-maker  makes  a  market,  a 
position  in  the  underlying  instrument  or 
other  related  instrument,  and  in  the  case 
of  other  secimties  in  which  a  specialist 
or  market-maker  makes  a  market,  a 
position  in  options  overlying  the 
securities  in  which  a  market-maker 
makes  a  market,  if  the  account  holds  the 
following  positions:  (i)  A  short  option 
position  which  is  "in-  or  at-the-money" 
and  is  not  offset  by  a  long  or  short 
option  position  for  an  equal  or  greater 
number  of  shares  of  the  same 
underlying  security  which  is  "in-the- 
money";  (ii)  a  long  option  position 
which  is  "in-  or  at-the-money"  and  is 
not  offset  by  a  long  or  short  option 
position  for  an  equal  or  greater  number 
of  shares  of  the  same  underlying 
security  which  is  "in-the-money";  (iii)  a 
short  option  position  against  which  an 
exercise  notice  was  tendered;  (iv)  a  long 
option  position  which  was  exercised;  (v) 
a  net  long  position  in  a  security  (other 
than  an  option)  in  which  a  specialist 
makes  a  market;  (vi)  a  net  short  position 
in  a  security  (other  than  an  option)  in 
which  the  specialist  makes  a  market;  or 
(vii)  a  specified  portfolio  type  as 
referred  to  in  Exchange  Act  Rule  15c3- 
1 — Appendix  A.^ 

These  proposed  amendments  to  Rule 
431  adopt  provisions  regarding 
permitted  market-maker  and  specialist 
offset  positions  from  Regulation  T  and 
the  Net  Capital  Rule.  These  offset 
positions  would  be  subject  to  the  same 
"good  faith"  margin  treatment  as  has 
been  accorded  under  Regulation  T  and 
would  require  the  clearing/carrying  firm 
to  comply  with  the  applicable  haircut 
requirements  of  the  Net  Capital  Rule  for 
any  cash  margin  deficiency  (e.g.,  the 
difference  between  the  margin  required 
imder  Rule  431  and  the  amount 
received  from  the  specialist/market 
maker).  The  proposal  also  incorporates 


»  See  61  FR  20386  (May  6. 1996)  (Federal  Reserve 
Board's  release  adopting  certain  changes  to 
Regulation  T). 

«  See  Securities  Exchange  Act  Release  No.  38248 
(February  6,  1997)  62  FR  6474  (February  12, 1997) 
(Final  rule  adopting  changes  to  Exchange  Act  Rule 
15C3-1)  (the  "Net  Capital  Rule"). 


the  current  Regulation  T  definitions  of 
the  terms  "in-  or  at-the-money",  "in-the- 
money"  and  "overlying  options."  The 
parameters  for  permitted  offsets  within 
the  "in-  and  at-the-money"  definition 
have  been  expanded  from  one  to  two 
"standard  exercise  intervals." 

The  "Good  Faith"  margin 
requirements  in  Section  {f)(2)(J)  of  Rule 
431  as  proposed  to  be  amended  shall  be 
applicable  for  registered  options 
specialists'  and  market-makers' 
transactions  in  listed  options  in  which 
the  specialist  or  market-maker  makes  a 
market,  and  registered  options 
specialists'  or  options  market-makers' 
permitted  offset  transactions  as  defined 
in  SecUon  (f)(2)(J)  (i)-(vii)  of  Rule  431, 
when  such  transactions  are  effected  for 
market-making  purposes.  This 
requirement  will  ensure  that  permitted 
offset  transactions  are  in  fact  reasonably 
related  to  the  specialist's  market-making 
fimction  and  are  not  effected  for  the 
purpose  of  speculation  on  a  margin 
basis  which  is  applicable  only  to 
market-makers  and  specialists. 

Section  (f)(2)(J)  of  Rule  431  has  been 
revised  in  order  to  clarify  the  existing 
definition  of  "good  faith"  margin 
requirements. 

A  new  provision  has  been  added 
(Section  (f)(2)(L)  of  Rule  431)  to 
incorporate  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  security 
position  in  an  account  is  to  be  utilized 
to  cover  the  required  margin  at  the  time 
an  option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service. 

Further,  Section  (f)(2)(M)  of  Rule  431 
has  been  added  to  incorporate  the 
current  provisions  of  Regulation  T  that 
allow  certain  defined  options-related 
transactions  to  be  maintained  in  a  cash 
account  and  incorporate  a  debit  put 
spread  provision  involving  European- 
style  broad-based  index  options  that  is 
consistent  with  a  similar  Chicago  Board 
Options  Exchange  provision. 

m.  Discussion 

After  careful  review  of  the  Exchange's 
proposed  amendment  to  its  margin 
rules,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5}  requirements  that  the 


rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.* 

The  Commission  believes  that  the 
portions  of  the  proposal  that  revise  the 
applicable  standard  governing  option 
market-maker  and  option  specialist 
permitted  of&ets  are  reasonable.  The 
revised  standards  serve  to  maintain  the 
requirement  that  good  faith  margin  may 
only  be  extended  for  bona  fide  market 
making  related  transactions,  including 
hedging  transactions  that  are  reasonably 
related  to  a  market-maker's  assigned 
responsibility.  The  permitted  offsets 
listed  in  proposed  Section  (f)(2)(J)  (i)- 
(vi)  of  Rule  431  simply  incorporate  the 
formerly  "permitted"  Regulation  T 
offsets  which  have  been  deleted  in  favor 
of  exchange  rules.  The  incorporation  of 
these  offsets  does  not  raise  any  new 
regulatory  issues  and,  accordingly,  is 
reasonable.  The  permitted  offsets  listed 
in  proposed  Section  (f)(2)(J)(vii)  of  Rule 
431  incorporate  those  permitted  offsets 
allowed  imder  Exchange  Act  Rule  15c3- 
1  for  purposes  of  determining  broker- 
dealer  net  capital  requirements. 
Incorporating  these  same  offsets  for  the 
related  purpose  of  deterpiining 
applicable  options  market-maker  and 
specialist  offsets  constitutes  a 
reasonable  effort  to  coordinate  risk 
management  requirements  that  serve 
similar  purposes. 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  the 
NYSE  to  accommodate  the  needs  of 
options  market-makers  and  specialists 
in  imdertaking  their  market-making 
responsibilities  as  it  recognizes  the 
occasional  need  for  these  entities  to 
effect  transactions  in  their  course  of 
dealing  in  options  classes  for  which  the 
options  market-maker  or  specialist  is 
not  registered.  The  Commission  believes 
that  this  approach  will  not  adversely 
affect  the  depth  and  liquidity  necessary 
to  maintain  fair  and  orderly  markets. 
The  Commission  expects  that  those 
clearing  firms  and  other  broker-dealers 
that  are  boimd  to  comply  with  the 
NYSE's  margin  rules,  in  extending 
margin  to  options  market-makers  and 
specialists,  will  implement  adequate 
procedures  to  ensure  that  offsets  elected 
by  options  market-makers  and 
specialists  are  recorded  accurately  and 


'15U.S.C78J{b). 


*  In  approving  these  rules,  the  Commission  has 
considersd  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78G(f). 
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cleared  into  appropriate  accounts.  The 
Commission  believes  that  these 
requirements  will  ensure  that 
transactions  effected  by  options  market- 
makers  and  specialists  are  in  fact 
reasonably  related  to  their  market- 
making  function  and  are  not  effected  for 
speculative  purposes  on  a  margin  basis 
which  should  be  available  only  for  bona 
nde  market-making  activity. 

The  Exchange's  proposed  definition 
of  "in-  or  at-the- money,"  for  purposes  of 
permitted  offset  transactions,  represents 
a  codiBcation  of  a  long  standing  practice 
among  the  options  markets,  of 
permitting  the  financing  of  options 
specialists  and  market-makers 
underlying  stock  positions  on  a  good 
faith  basis  when  offset  on  a  share-for- 
share  basis  by  options  which  are  "in-or 
at-the-money,"  i.e..  where  the  current 
market  price  of  the  underlying  security 
is  not  more  than  two  standard  exercise 
price  intervals  below  (with  respect  to  a 
call  option)  or  above  (with  respect  to  a 
put  option)  the  exercise  price  of  the 
option.  The  Commission  believes  it  is 
appropriate  for  the  NYSE  to  codify  this 
longstanding  practice.  This  practice  is 
also  being  codified  today  by  the  Chicago 
Board  Options  Exchange.^ 

The  Exchange  has  also  revised 
existing  Section  (f){2)(J)  of  Rule  431  to 
clarify  the  existing  definition  of  "good 
faith"  margin  requirements.  The  change 
in  the  definition  of  "good  faith"  margin 
requirements  effectively  creates  a 
minimum  good  faith  margin 
requirement,  and,  accordingly,  is 
reasonable. 

The  Exchange  has  also  added  a  new 
Section  (f)(2)(L)  of  Rule  431  which 
incorporates  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  security 
position  in  an  accoimt  is  to  be  utilized 
to  cover  the  required  margin  at  the  time 
an  option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service.  This  section  merely 
incorporates  existing  provisions  of 
Regulation  T  into  the  Exchange's  rules, 
and,  accordingly,  is  reasonable. 

The  Exchange's  proposed  new  Section 
(f)(2)(M)(i)  of  Rule  431  merely 
incorporates  those  provisions  of 
Regulation  T  that  allow  certain  defined 
options-related  transactions  to  be 
maintained  in  a  cash  account  and, 
accordingly,  does  not  raise  new 
regulatory  issues.  The  other  part  of  this 
proposed  section  incorporates  a  debit 


put  spread  provision  involving 
European-style  broad-based  index 
options  that  is  consistent  with  a  similar 
Chicago  Board  Options  Exchange 
provision.  Accordingly,  the  Commission 
finds  it  reasonable  for  the  NYSE  to 
adopt  this  similar  provision. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (NYSE  97-01)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-15156  Filed  6-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38707;  File  No.  SR-PCX- 
97-10] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Pacific  Exchange, 
Incorporated  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  1  to  the  Proposed 
Rule  Change  Relating  to  Changes  to 
its  Margin  Rules 

June  2. 1997. 
I.  Introduction 

On  April  14, 1997,  the  Pacific 
Exchange,  Incorporated  ("PCX"  or  the 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  certain  sections  of  the 
Exchange's  rules  to  comply  with 
changes  to  Regulation  T  which  become 
effective  on  June  1, 1997. 

The  proposed  rule  change  was 
published  for  comment  in  Seciuities 
Exchange  Act  Release  No.  38528  (April 
18,  1997),  62  FR  20235  (April  25,  1997). 
The  PCX  submitted  Amendment  No.  1 
to  the  Conunission  on  May  30, 1997.^ 
No  comments  were  received  on  the 
proposal. 

This  order  approves  the  proposed  rule 
change. 


*The  Commission  notes  that  the  Chicago  Board 
Options  Exchange  asserts  that  it  has  received  oral 
no-action  relief  from  the  Federal  Reserve  Board 
permitting  the  two  standard  exercise  price  interval 
interpretation.  See  Securities  Exchange  Act  Release 
No.  3S709  (June  2.  1997). 


>»  15  U.S.C.  788(b)(2). 

"17  CFR  20O.3O-3(aHl2). 

'  15  U.S.C  78»(b)(l). 

M7CFR240.19b-4. 

'  See  Letter  bom  Michael  D.  Pierson,  Senior 
Attorney,  Regulatory  Policy.  PCX,  to  Connie 
Kiggins,  Special  Counsel,  Division  of  Market 
Regulation  ("Market  Regulation"),  Commission, 
dated  May  29. 1997,  making  certain  technical 
changes  to  the  rule  filing. 


II.  Description  of  the  Proposal 

The  PCX  proposes  to  make  revisions 
to  its  rules  governing  margin  that  will 
establish  PCX  rules  to  govern  areas  of 
margin  regulation  that  will  no  longer  be 
addressed  by  Regulation  T  ("Regulation 
T")*  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve  Board,"  "FRB"  or  "Board"). 
Several  other  minor  changes  that 
substantially  mirror  provisions 
contained  in  the  New  York  Stock 
Exchange's  margin  rules  have  also  been 
proposed.  The  Federal  Reserve  System's 
Regulation  T,  which  covers  the 
extensions  of  credit  by  and  to  brokers 
and  dealers,  ciurently  prescribes  margin 
requirements  for  options  transactions.  In 
April  1996,  the  Federal  Reserve  Board 
amended  Regulation  T  to  delete  certain 
rules  regarding  options  transactions  in 
favor  of  rules  to  be  adopted  by  the 
options  exchanges  and  approved  by  the 
Commission. 5  This  amendment  to 
Regulation  T  became  effective  June  1, 
1997. 

The  proposed  amendments 
incorporate  the  current  FRB 
requirements  into  Exchange  Rule  2.16 
so  that  they  may  remain  in  effect  after 
Jime  1,  1997.  The  proposed 
amendments  also  incorporate  certain 
treatments  of  offset  positions  as 
recognized  imder  Exchange  Act  Rule 
15c3-l,  the  "Net  Capital  Rule." 

Specifically,  a  permitted  offset 
position  will  be  defined  to  mean,  in  the 
case  of  an  option  in  which  a  specialist 
makes  a  market,  a  position  in  the 
underlying  asset  or  other  related  assets, 
and  in  the  case  of  other  securities  in 
which  a  specialist  makes  a  market,  a 
position  in  options  overlying  the 
securities  in  which  a  specialist  makes  a 
market,  if  the  account  holds  the 
following  permitted  offset  positions:  (i) 
A  short  option  position  that  is  "in-  or  at- 
the-money"  and  is  not  offset  by  a  long 
or  short  option  position  for  an  equal  or 
greater  number  of  shares  of  the  same 
underlying  security  that  is  "in-the- 
money";  (ii)  a  long  option  position  that 
is  "in-  or  at-the-money"  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  security  that  is  "in-the- 
money";  (iii)  a  short  option  position 
against  which  an  exercise  notice  was 
tendered;  (iv)  a  long  option  position  that 
was  exercised;  (v)  a  net  long  position  in 
a  security  (other  than  an  option)  in 
which  a  specialist  makes  a  market;  (vi) 
a  net  short  position  in  a  security  (other 
than  an  option)  in  which  a  specialist 


4  12  CFR  220.1  through  19(1996). 

»  See  61  FR  20386  (May  6,  1996)  (Federal  Reserve 
Board's  release  adopting  certain  changes  to 
Regulation  T). 
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makes  a  market;  or  (vii)  a  specified 
portfolio  type  as  referred  to  in  Exchange 
Act  Rule  15c3-l,  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

These  proposed  amendments  to  Rule 
2.16  adopt  provisions  regarding 
permitted  market-maker  and  specialist 
offset  positions  from  Regulation  T  and 
the  Net  Capital  Rule.  These  offset 
positions  would  be  subject  to  the  same 
"good  faith"  margin  treatment  as  has 
been  accorded  under  Regulation  T  and 
would  require  the  clearing/carrying  firm 
to  comply  with  the  applicable  haircut 
requirements  of  the  Net  Capital  Rule  for 
any  cash  margin  deficiency  (e.g.,  the 
difference  between  the  margin  required 
under  Rule  2.16  and  the  amount 
received  from  the  specialist/market 
maker).  The  proposal  also  incorporates 
the  current  Regiilation  T  definitions  of 
the  terms  "in-  or  at-the-money,"  "in-the- 
money"  and  "overlying  options."  The 
parameters  for  permitted  offsets  within 
the  "in-  or  at-the-money"  definition 
have  been  expanded  from  one  to  two 
"standard  exercise  intervals." 

The  "Good  Faith"  margin 
requirements  in  Section  (d)(2)(J)  of  Rule 
2.16  as  proposed  to  be  amended  shall  be 
applicable  for  registered  options 
specialists'  and  market-makers' 
transactions  in  listed  options  in  which 
the  specialist  or  market-maker  makes  a 
market,  a  registered  options  specialists' 
or  options  market-makers'  permitted 
offset  transactions  as  defined  in  Section 
(d)(2)(J)(iHvii)  of  Rule  2.16,  when  such 
transactions  are  effected  for  market- 
making  purposes.  This  requirement  will 
ensure  that  permitted  offset  transactions 
are  in  fact  reasonably  related  to  the 
specialist's  market-making  function  and 
are  not  effected  for  the  purpose  of 
speculation  on  a  margin  basis  which  is 
applicable  only  to  market-makers  and 
specialists. 

Section  (d)(2)(J)  of  Rule  2.16  has  been 
revised  in  order  to  clarify  the  existing 
definition  of  "good  faith"  margin 
requirements. 

A  new  provision.  Section  (d)(2)(K)  of 
Rule  2.16,  has  been  added  to  allow  the 
Exchange  to  impose  higher  margin 
requirements  with  respect  to  any  option 
or  warrant  position,  if  it  deems  such 
higher  margin  requirements  appropriate. 

A  new  provision  has  been  addea 
(Section  (d)(2)(L)  of  Rule  2.16)  to 
incorporate  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  secxmty 
position  in  an  account  is  to  be  utilized 
to  cover  the  required  margin  at  the  time 
an  option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service. 


Further,  Section  (d}(2)(M)  of  Rule  2.16 
has  been  added  to  incorporate  the 
current  provisions  of  Regulation  T  that 
allow  certain  defined  options-related 
transactions  to  be  maintained  in  a  cash 
account  and  incorporate  a  debit  put 
spread  provision  involving  European- 
style  broad-based  index  options  that  is 
consistent  with  a  similar  Chicago  Board 
Options  Exchange  provision. 

m.  Disciission 

After  careful  review  of  the  Exchange's 
proposed  amendment  to  its  margin 
rules,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  re^gulations  thereunder 
applicable  to  national  securities 
exchanges,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.^ 
Specifically,  the  Conunission  believes 
the  proposal  is  consistent  with  the 
Section  6Cb)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest.^ 

The  Commission  believes  that  the 
portions  of  the  proposal  that  revise  the 
applicable  standard  governing  option 
market-maker  and  option  specialist 
permitted  offsets  are  reasonable.  The 
revised  standards  serve  to  maintain  the 
requirement  that  good  faith  margin  may 
only  be  extended  for  bona  fide  market 
making  related  transactions,  including 
hedging  transactions  that  are  reasonably 
related  to  a  market-maker's  assigned 
responsibility.  The  permitted  offsets 
listed  in  proposed  Section  (d)(2)(J)(i}- 
(vi)  of  Riile  2.16  simply  incorporate  the 
formerly  "permitted"  Regulation  T 
offsets  which  have  been  deleted  in  favor 
of  exchange  rules.  The  incorporation  of 
these  offsets  does  not  raise  any  new 
regulatory  issues  and,  accordingly,  is 
reasonable.  The  permitted  offsets  listed 
in  proposed  Section  (d)(2)(J)(vii)  of  Rule 
2.16  incorporate  those  permitted  offsets 
allowed  under  Exchange  Act  Rule  15c3- 
1  for  purposes  of  determining  broker- 
dealer  net  capital  requirements. 
Incorporating  these  same  offsets  for  the 
related  purpose  of  determining 
applicable  options  market-maker  and 
specialist  offsets  constitutes  a 
reasonable  effort  to  coordinate  risk 


management  requirements  that  serve 
similar  purposes. 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  the 
{"CX  to  accommodate  the  needs  of 
options  market-makers  and  specialists 
in  imdertaking  thefr  market-making 
responsibilities  as  it  recognizes  the 
occasional  need  for  these  entities  to 
effect  transactions  in  their  course  of 
dealing  in  options  classes  for  which  the 
options  market-maker  or  specialist  is 
not  registered.  The  Commission  believes 
that  this  approach  will  not  adversely 
affect  the  depth  and  liquidity  necessary 
to  maintain  fafr  and  orderly  markets. 
The  Commission  expects  that  those 
clearing  firms  and  other  broker-dealers 
that  are  bound  to  comply  with  the  PCX's 
margin  rules,  in  extending  margin  to 
options  market-makers  and  specialists, 
will  implement  adequate  procedures  to 
ensure  that  offsets  elected  by  options 
market-makers  and  specialists  are 
recorded  accurately  and  cleared  into 
appropriate  accounts.  The  Commission 
believes  that  these  requirements  will 
ensure  that  transactions  effected  by 
options  market-makers  and  specialists 
are  in  fact  reasonably  related  to  their 
market-making  function  and  are  not 
effected  for  speculative  purposes  on  a 
margin  basis  which  should  be  available 
only  for  bona  fide  market-making 
activity. 

The  Exchange's  proposed  definition 
of  "in-  or  at-the-money,"  for  purposes  of 
permitted  offset  transactions,  represents 
a  codification  of  a  long  standing  practice 
among  the  options  markets  of  permitting 
the  financing  of  options  specialists  and 
market-makers  underlying  stock 
positions  on  a  good  faith  basis  when 
offset  on  a  share-for-share  basis  by 
options  which  are  "in-or  at-the-money," 
i.e.,  where  the  current  market  price  of 
the  imderlying  security  is  not  more  than 
two  standard  exercise  price  intervals 
below  (with  respect  to  a  call  option)  or 
above  (with  respect  to  a  put  option)  the 
exercise  price  of  the  option.  At  this 
time,  the  Commission  believes  it  is 
appropriate  for  the  PCX  to  codify  this 
longstanding  practice.  This  practice  is 
also  being  codified  today  by  the  Chicago 
Board  Options  Exchange.* 

The  Exchange  has  also  revised 
existing  Section  (d)(2)(J)  of  Rule  2.16  to 
clarify  the  existing  definition  of  "good 
£aith"  margin  requirements.  The  change 
in  the  definition  of  "good  faith"  margin 
requirements  effectively  creates  a 
minimum  good  faith  margin 


•15U.S.C.  78f[b). 

'  In  approving  these  rules,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C.  78c(0. 


■The  Commission  notes  that  the  Chicago  Board 
Options  Exchange  asserts  that  it  has  racmved  oral 
no-action  reUef  from  the  Federal  Reserve  Board 
permitting  the  two  standard  exercise  price  interval 
interpretation.  See.  Securities  Exchange  Act  Release 
No.  38703  (June  2.  1997). 
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requirement,  and,  accordingly,  is 
reasonable. 

The  Exchange  has  also  added  a  new 
Section  (d)(2)(L)  of  Rule  2.16  which 
incorporates  the  provisions  currently 
contained  in  Regulation  T  regarding 
"exclusive  designation"  that  allow  a 
customer  to  designate  which  security 
position  in  an  account  is  to  be  utilized 
to  cover  the  required  margin  at  the  time 
an  option  order  is  entered,  provided  the 
member  organization  offers  such  a 
service.  This  section  merely 
incorporates  existing  provisions  of 
Regulation  T  into  the  Exchange's  rules, 
and,  accordingly,  is  reasonable. 

The  Exchange's  proposed  new  Section 
(d)(2)(M)(i)  of  Rule  2.16  merely 
incorporates  those  provisions  of 
Regulation  T  that  allow  certain  defined 
options-related  transactions  to  be 
maintained  in  a  cash  account  and, 
accordingly,  does  not  raise  new 
regulatory  issues.  The  other  part  of  this 
proposed  section  incorporates  a  debit 
put  spread  provision  involving 
European-style  broad-based  index 
options  that  is  consistent  with  a  similar 
Chicago  Board  Options  Exchange 
provision.  Accordingly,  the  Commission 
finds  it  reasonable  for  the  PCX  to  adopt 
this  similar  provision. 

IV.  Accelerated  Approval  of 
Amendment  No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  addresses  several 
substantive  issues,  including  limiting 
the  availability  of  good  faith  margin  for 
permitted  offsets  to  only  bona  fide 
market-making  transactions.  All  of  the 
amended  changes  strengthen  and  clarify 
the  proposal.  Based  on  the  above,  the 
Commission  finds  that  there  exists  good 
cause  consistent  with  Section  6(b)(5)  of 
the  Act,  to  accelerate  approval  of  the 
amendment. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  all  such  filings  will 
also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PCX.  All  submissions  should  refer  to 
file  number  SR-PCX-97-10  and  should 
be  submitted  by  July  1, 1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (PCX  97-10)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 

Mai^aret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-15155  Filed  6-9-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  04/04-0267] 

EGUNatWest  Ventures  USA,  L.P.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  May  15,  1996,  an  application  was 
filed  by  EGL/NatWest  Ventures  USA, 
L.P.,  at  6600  Peachtree-Dunwoody  Road, 
300  Embassy  Row,  Suite  630,  Atlanta, 
Georgia  30328,  with  the  Small  Business 
Administration  (SBA)  in  accordance 
with  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0267  on  April 
8,  1997,  to  EGL/NatWest  Ventures  USA, 
L.P.  to  operate  as  a  small  business 
investment  company. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  May  21,  1997. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
|FR  Doc.  97-15023  Filed  6-9-97;  8:45  am] 
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•15  U.S.C  78»(b)(2). 
«<»17  CFR  200.30-3(aHl2). 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  03/7.^-0?ioi 

Odyssey  lnvestn>«ra  Pannerb,  L.P.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  CoP^o.4nv    ;cer<s* 

On  July  8,  1996,  an  application  was 
filed  by  Odyssey  Investment  Partners, 
L.P.,  at  950  West  Valley  Road,  Suite 
#2902,  Wayne,  Peiuisylvania  19087, 
with  the  Small  Business  Administration 
(SBA)  in  accordance  with  §  107.300  of 
the  Regulations  governing  small 
business  investment  companies  (13  CFR* 
107.300  (1996))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  03/73-0210  on  May 
2, 1997,  to  Odyssey  Investment  Partners, 
L.P.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  May  22. 1997. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-15024  Filed  6-9-97;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2554] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  documentation 
will  meet  in  the  Department  of  State, 
June  23-24. 1997  in  Conference  Room 
1207. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  through  12:00 
p.m.  on  the  morning  of  Monday,  June 
23,  1997:  The  remainder  of  the 
Committee's  sessions  from  1:45  p.m.  on 
Monday,  June  23.  until  12:00  p.m.  on 
Tuesday,  June  24,  1997  will  be  closed  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  It  has  been  determined  that 
discussions  during  these  portions  of  the 
meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c)(l),  and  that  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
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Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  histoff@panet.us-state.gov). 

Dated:  J»ine  2. 1997. 
William  Z.  Slany, 

Executive  Secretary. 

(FR  Doc.  97-15028  Filed  5-9-97;  8:45  am] 
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DEPARTMENT  O^  TRANSPORTATION 

Federa'  t^at'or  A;.: ministration 

F  nai  Envonmenta^   "noact  Statement; 

j-K  -nternationai  A^rocn  Light  Rail 

SUMMARY:  A  public  notice  was 
published  in  the  Federal  Register  and 
area  newspapers  on  May  23,  1997  (62 
FR  28529),  advertising  the  completion 
and  availability  of  the  Final 
Environmental  Impact  Statement,  The 
Port  Authority  of  New  York  and  New 
Jersey  JFK  International  Airport  Light 
Rail  System. 

Please  be  advised  that  the  following 
modifications  and/or  clarifications  are 
to  be  included  in  the  Final 
Environmental  Impact  Statement,  The 
Port  Authority  of  New  York  and  New 
Jersey  JFK  International  Airport  Light 
Rail  System  (LRS): 

On  pate  5-147,  Sections  5.12.2 
Impacts  and  Mitigation,  prior  to  the  last 
sentence;  on  page  7-7,  Section  7.16 
Coastal  Zone,  at  the  end  of  the  section: 
and,  on  Page  8-5,  Section  8.2.2,  New 
York  State  Actions — Coastal 
Management  Program  Consistency-in 
each  location  add  the  sentence — "The 
FAA  will  not  unconditionally  approve 
the  Airport  Layout  Plan  (ALP)  in  a 
Record  of  Decision  (ROD),  nor  will  it 
render  a  determination  of  a  PFC  use 
application  until  the  New  York  Coastal 
Zone  Management  Program  concurs  in 
the  Port  Authority  consistency 
determination." 

In  Volume  2  of  3  and  Volume  3  of  3, 
FAA  responses  to  comments  on  both  the 
DEIS  and  the  Written  Reevaluation/ 
Technical  Report,  are  finalized 
comments.  Change  the  "header"  in 
these  pages  to  read  "Responses  to 
Comments  on  the  DEIS"  or  "Responses 
to  Comments  on  the  Written 
Reevaluation/Technical"  as  appropriate. 

For  additional  information  or  to 
submit  comments  (which  are  due  by 
June  23, 1997)  on  the  Final 
Environmental  Impact  Statement 
contact  either: 
Mr.  Laurence  Schaefer,  Federal  Aviation 

Administration,  AEA-620,  Fitzgerald 


Federal  Building,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430,  Telephone:  (718)  553-3340. 
FAX:  (718)  995-9219 
Mr.  Victor  Teglasi,  NYS  Dept 
Transportation,  Region  11,  Hvmters 
Point  Plaza,  47-40  21at  Street,  Long 
Island  City  NY  11101,  Telephone: 
(718)  482-4610,  FAX:  (718)  482-4660. 

Issued  in  )amaica.  New  York  on  May  29, 
1997. 
William  DeGraafl^ 

Acting  Manager,  Airports  Division  Federal 
Aviation  Administration  Eastern  Region. 
[FR  Doc.  97-15018  Filed  6-9-97;  8:45  am) 
BILUNG  COOE  4910-13-M 


DEP  -  -    M gffr  OF  T K  £  N  S PQRTATION 

Federa.  rsigr-wav  Aam;n:siration 
[FHWA  Docke    ^^     Motor  CafTier-96-4(J] 

Motor  Ca'-r-'e'  ^eq^jiaic--,  Helief  and 

SafeTv  jemo^KX<-at'or  Project 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice  of  final  determination. 

SUMMARY:  The  FHWA  announces  its 
final  determination  establishing  the 
Motor  Carrier  Regulatory  Relief  and 
Safety  Demonstration  Project 
("Project").  The  Project  will  allow 
qualified  motor  carriers  operating  light 
to  medium  weight  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce 
to  qualify  for  exemption  from  certain 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  for  a  three  year 
period. 

EFFECTIVE  DATE:  Jime  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Schultz,  Jr.,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-4009,  or  Ms.  Grace  Reidy,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration,  DOT, 
400  Seventh  Street,  SW.,  Washington, 
WASHINGTON,  DC  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  rNFORMATlON:  On 
November  28,  1995,  the  President 
signed  the  National  Highway  System 
Designation  Act  of  1995  [Pub.  L.  104- 
59,  109  Stat.  568  (NHS  Act)].  Section 
344  of  the  NHS  Act,  now  codified  at  49 
U.S.C.  31136,  mandates  that  the  FHWA 
implement  a  pilot  program  for  motor 
carriers  operating  CMVs  with  a  gross 
vehicle  weight  rating  (GVWR)  between 
10,001  and  26,000  pounds,  inclusive,  in 
interstate  conunerce,  to  qualify  for 
exemption  from  certain  of  the  FMCSRs 
(49  CFR  Part  350  et  seq.).  Notice  of  the 


Project  (notice)  was  published  in  the 
Federal  Register  on  August  28,  1996  (61 
FR  44385).  The  comment  period  closed 
on  September  27,  1996.  In  response  to 
docket  comments  which  raised  the  issue 
of  the  relation  between  this  Project  and 
the  existing  motor  carrier  regulations  of 
the  States,  a  supplemental  notice  was 
published  on  October  29,  1996  (61  FR 
55835),  seeking  comiment  on  the 
appropriate  use  at  Federal  preemption 
to  resolve  any  conflicts  between  the 
Federal  and  State  provisions.  The 
comment  period  for  that  notice  expired 
November  29,  1996. 

CommentB 

The  FHWA  received  27  comments  in 
response  to  the  Notice.  The  commenters 
included  9  motor  carriers,  12  trade 
associations,  3  safety  consultants  or 
safety  interest  groups,  2  States  and  a 
trade  union.  The  vast  majority  of  the 
comments  endorsed  the  "New  Era" 
which  the  FHWA  outlined  in  the 
Notice.  In  particular,  the  use  of 
performance-based  standards  received 
strong  support. 

However,  many  commenters  believed 
that  the  design  of  the  proposed  Project 
would  discourage  participation  in  the 
Project  by  motor  carriers.  The 
explanation  most  frequently  offered  for 
this  conclusion  was  that  the 
"paperwork"  requirements  of  the 
Project,  both  at  the  time  of  application 
and  during  the  Project,  were  too 
burdensome,  and  outweighed  the 
regulatory  relief  which  the  Project  motor 
carrier  would  enjoy.  The  Project  as 
proposed  required  each  applicant  motor 
carrier  to  provide  the  FHWA,  at  the  time 
of  application,  with  a  signed 
certification  of  certain  facts,  a  Safety 
Control  Plan,  a  roster  of  eligible  drivers, 
and  a  calculation  of  its  accident  rate 
over  the  preceding  three  years.  The 
motor  carrier  would  also  have  to  verify 
that  the  driving  record  of  each  driver 
whom  it  proposed  for  the  Project  did 
not  contain  any  convictions  of  certain 
prohibited  offenses.  In  addition,  the 
motor  carrier  would  have  to  have 
vehicle  maintenance  records  on  hand 
for  the  three  years  preceding  the  Project 
During  the  Project,  the  FHWA  proposal 
required  a  Project  participant  to  agree  to 
provide  the  FHWA  with  certain 
Information  concerning  any  accidents  in 
vWilch  the  motor  carrier  was  Involved, 
and.  In  that  event,  a  re-calculatlon  of  the 
motor  carrier's  accident  rate  for  the 
preceding  three  years.  The  FHWA  also 
proposed  that  Project  motor  carriers 
provide  the  names  of  new  drivers  which 
the  motor  carrier  wished  included  in  the 
Project,  as  well  as  names  of  drivers  who 
drop  out  of  the  Project  or  who  cease  to 
exclusively  operate  motor  vehicles  with 
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a  GVWR  between  10.001  and  26,000 
pounds,  inclusive.  Vehicle  maintenance 
records  were  also  to  be  maintained  and 
submitted  during  the  Project.  In  some 
cases,  such  as  supplying  accident 
information,  the  reporting  was  to  be 
within  10  days;  in  other  cases,  a 
quarterly  basis  was  proposed. 

The  commenters  most  strenuously 
objected  to  the  totality  of  these 
"paperwork"  requiremShts.  The  driver 
information  requirements  were  singled 
out  by  a  significant  segment  of  the 
commenters.  They  believed  that  the 
high  txunover  rate  of  drivers  which 
many  motor  carriers  experience  would 
make  the  driver  roster  requirement 
overly  burdensome.  It  was  suggested 
that  detailed  driver  information  should 
be  provided  only  with  regard  to  those 
drivers  who  are  convicted  of  certain 
moving  violations,  or  who  are  involved 
in  an  accident. 

Continuing  exemption  of  motor 
carriers  after  the  three  year  period  of 
this  Project  also  drew  comment. 
Commenters  believed  that  the  Project 
would  be  more  attractive  if  a 
commitment  was  made  to  extend  the 
Project  beyond  three  years.  They  also 
believed  that  participants  should  be  able 
to  expect  that  the  safety  management 
systems  which  they  put  in  place  for  the 
Project  would  not  become  obsolete 
when  the  Project  terminates. 

Some  of  the  Project  exemptions  were 
given  little  value  by  the  commenters. 
For  instance,  it  was  suggested  that  most 
motor  carriers  would  continue  to 
require  a  pre-employment  road  test  for 
new  hires  even  if  they  were  exempt 
firom  the  rule  requiring  one.  It  was  also 
stated  that  insurance  carriers  would 
continue  to  require  motor  carriers  to 
obtain  an  application  for  employment 
for  each  new  employee,  even  if  the 
Federal  requirement  is  waived.  Some 
commenters  also  felt  that  the  creation  of 
an  exemption  from  the  regulation 
requiring  newly-hired  drivers  to  furnish 
a  list  of  motor  vehicle  violations  was 
ofiiset  by  the  Project  requirement  that 
Project  motor  carriers  examine  the 
driving  history  of  their  Project  drivers  to 
verify  that  each  driver  is  free  of  any 
disoualifying  violations. 

Tne  Project  as  proposed  created 
various  exemptions  firom  the  record  of 
duty  statiis  provisions,  but  did  not 
remove  the  actual  hours-of-service 
limitations.  The  failure  to  take  this  final 
step  drew  criticism,  particularly  from 
those  who  believe  that  the  spirit,  if  not 
the  letter,  of  the  NHS  Act  mandated 
such  relief.  On  the  other  hand,  criticism 
also  came  &om  those  who  believed  that 
neither  the  records  of  duty  status,  nor 
the  hours-of-service  limitations,  should 
be  lifted,  because  the  FHWA  would  be 


unable  to  detect,  or  prosecute,  violations 
of  the  hours-of-service  rules. 

Many  commenters  believed  that  relief 
from  another  provision  of  the  FMCSRs 
should  have  been  proposed:  The 
requirement  that  drivers  undergo  a 
periodic  examination  by  a  licensed 
medical  practitioner.  The  commenters 
appeared  to  be  saying  that  because  of 
the  differences  between  the  typical  day- 
to-day  activity  of  drivers  of  Project 
vehicles,  and  drivers  of  vehicles  with  a 
GVWR  in  excess  of  26,000  pounds, 
medical  examination  was  less  critical 
for  the  former.  These  commenters 
focused  upon  the  fact  that  drivers 
operating  CMVs  of  the  class  eligible  for 
this  Project  normally  engage  in  short- 
haul  operations.  Such  operations,  the 
commenters  contend,  are  distinguished 
from  long-haul  operations  by  the  fact 
that  (1)  The  short-haul  driver  is  on  duty 
during  more  normal  work  hours,  and 
thus  is  less  inclined  to  experience  the 
fatigue  of  evening  or  graveyard  shifts, 
and,  (2)  the  short-haul  driver 
experiences  more  fi«quent  breaks, 
spends  less  time  actually  behind  the 
wheel,  and  drives  fewer  miles  on  an 
annual  basis.  These  commenters  felt 
that  it  was  the  intent  of  Congress  that 
this  Project  provide  an  opportunity  for 
relief  from  the  medical  examination 
requirement. 

The  Project  as  proposed  also  outlined 
certain  eligibility  criteria.  Some 
commenters  believed  that  the 
requirement  that  the  police-reported 
accident  rate  of  Project  motor  carriers 
not  exceed  1.6  per  million  vehicle  miles 
traveled  (for  the  most  recent  36  month 
period)  would  unfairly  disqualify  some 
motor  carriers.  The  inequity  would 
occur,  they  averred,  because  the 
proposal  does  not  take  accident 
culpability  into  account,  and  thus  an 
accident  in  which  a  motor  carrier's 
driver  is  totally  free  of  negligence  could 
nonetheless  result  in  the  removal  of  that 
motor  carrier  from  the  Project.  Other 
commenters  were  concerned  that  a 
motor  carrier  that  had  not  accumulated 
1  million  vehicle  miles  traveled  would 
not  be  eligible,  or  would  become 
ineligible  when  a  single  accident 
occurred. 

The  requirement  that  Project  drivers 
not  operate  CMVs  other  than  those 
which  have  a  GVWR  between  10,001 
and  26.000  pounds,  drew  criticism, 
primarily  from  the  utility  industry, 
which  is  characterized  by  a  high 
percentage  of  drivers  who  "cross  over" 
to  operate  CMVs  in  excess  of  26,000 
pounds  GVWR.  The  FHWA  also 
proposed  that  Project  drivers  would  not 
be  eligible  if  they  had  been  convicted  in 
the  past  three  years  of  certain  violations 
of  law.  Some  commenters  expressed  the 


belief  that  all  moving  violations  should 
be  taken  into  account  in  determining  the 
eligibility  of  drivers. 

The  FHWA  also  proposed  that  Project 
motor  carriers  be  required  to  maintain 
and  submit  CMV  maintenance  records. 
Commenters  expressed  concern  that  this 
requirement  was  particularly 
burdensome  and  eliminated  the  benefit 
afforded  by  the  Project  exemptions 
addressing  vehicle  maintenance  records. 

FHWA  Response 

After  careful  review,  the  FHWA  has 
decided  to  make  two  changes  in  the 
Project  to  alleviate  the  recordkeeping 
requirements  proposed  in  the  original 
notice.  The  first  is  the  elimination  of  the 
requirement  that  motor  carriers 
maintain  and  submit  vehicle 
maintenance  records.  The  benefit  to  be 
derived  from  this  information  is  not 
sufficiently  crucial  to  the  monitoring,  or 
the  evaluation,  of  the  Project  -to  require 
its  inclusion.  The  second  change  is  to 
alter  the  frequency  of  the  periodic 
calculation  of  the  accident  rate,  and  its 
submission  to  the  FHWA.  The 
calculation  of  accidents  per  million 
vehicle  miles  traveled  will  now  be 
required  on  a  semi-aimual  basis,  rather 
than  quarterly  as  proposed.  The 
calculation  will  also,  as  proposed,  be 
required  in  the  event  of  an  accident 
involving  the  motor  carrier. 

The  FHWA  is  aware  that  this  Project 
imposes  special  recordkeeping  and 
reporting  requirements  upon 
participating  motor  carriers.  The  FHWA 
believes  that  the  remaining  paperwork 
requirements  of  the  Project  are 
absolutely  necessary  to  conduct  this 
Project  and  ensure  the  safety  of  the 
public  on  the  highways.  For  instance,  in 
the  absence  of  a  roster  of  the  drivers 
participating  in  the  Project,  the  Agency 
would  be  unable  to  assist  enforcement 
personnel  at  roadside  inspection 
locations.  Confronted  with  a  driver  who 
has  no  Record  of  Duty  Status,  as 
required  by  49  CFR  395.8{k),  but  who 
professes  to  be  a  Project  driver  and  thus 
exempt  from  that  section,  safety 
inspectors  or  other  enforcement  officials 
would  be  unable  to  verify  the  exempt 
status  of  that  driver.  The  Agency  also 
believes  that  most  of  the  remeiining 
records  which  are  required  by  this 
Project  are  routinely  maintained  by 
most  motor  carriers  in  the  course  of 
their  day-to-day  operations. 

The  FHWA  is  also  relaxing  the 
proposed  exclusion  from  the  Project  of 
CMV  drivers  who  "crossover"  and 
operate  CMVs  with  a  GVWR  greater 
than  26,000  pounds.  The  FHWA 
believes  that  such  activity  can  be 
permitted,  so  long  as  its  occurrence  for 
any  particular  driver  is  frequent,  and 
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measurable;  that  is,  the  FHWA  will 
permit  a  Project  motor  carrier  to  direct 
Project  drivers  to  operate  vehicles 
outside  of  the  Project  weight  class  if:  (a) 
the  driver  operates  Project  vehicles  at 
least  25%  of  the  time,  and  (b)  the  motor 
carrier  can  provide  the  FHWA  with  the 
total  number  of  vehicle  miles  driven 
outside  the  Project,  and  the  total 
number  of  miles  driven  within  the 
Project,  for  each  such  driver.  The  FHWA 
can  take  such  information  into  account 
in  conducting  its  evaluation  of  the 
Project,  and  thus  preserve  the  integrity 
of  that  process.  Motor  carriers  and  their 
drivers  are  advised  to  be  alert  to  the  fact 
that  when  activity  is  conducted  outside 
the  Project,  it  is  subject  to  all  provisions 
of  the  FMCSRs.  For  instance,  a  driver 
who  operates  a  CMV  over  26,000 
pounds  GVWR  must,  in  accordance 
with  49  CFR  395.8,  be  able  to  account 
for  his  or  her  hours  of  service  for  an 
earlier  period  of  up  to  8  days.  A 
"crossover"  Project  driver  will 
immediately  be  required  to  account  for 
his/her  hours  of  service  over  the 
preceding  8  days,  even  though  the 
driver  during  this  earlier  period  was 
exempt  from  the  requirements  of  395.8 
by  virtue  of  being  engaged  in  Project 
activity. 

The  FHWA  is  cognizant  of  the 
economic  realities  which  luiderlie  the 
suggestion  that  it  should  assure  motor 
carriers  that  the  exemptions  of  this 
Project  will  continue  beyond  the  three- 
year  life  of  this  pilot.  It  is  possible  that 
the  exemptions  will  continue  in  some 
form;  however,  the  case  for  permanent 
regulatory  change  must  be  made  by 
appropriate  supporting  data.  The 
Agency  realizes  that  strong  participation 
in  this  pilot  may  generate  data  which 
show  the  way  to  meaningful, 
performance-based  improvements  of  the 
current  regulatory  scheme.  The  agency 
cannot  now  predict  what  the  Project 
data  will  show,  or  what  the  overall 
regulatory  landscape  will  look  like 
down  the  road.  After  the  first  two  years 
of  the  Project,  the  FHWA  intends  to 
analyze  the  Project  data.  Permanent 
rules  resembling  the  guidelines  of  this 
Project  may  be  indicated  at  that  time. 

The  provisions  of  the  FMCSRs 
governing  maximum  driving  time 
provide  the  best  available  standard  for 
assuring  that  fatigued  drivers  are  kept 
off  the  public  highways.  In  order  for  the 
FHWA  to  exempt  Project  motor  carriers 
and  their  drivers  from  these  provisions, 
the  agency  must  ensure  that  safety 
management  controls  are  available 
which  will  achieve  a  level  of 
operational  safety  equal  to  or  greater 
than  that  resulting  from  compliance 
with  these  provisions.  Despite  the 
invitation  to  comment  in  the  original 


Notice,  no  commenter  has  proposed  that 
alternate  safety  controls  exist.  On 
September  7,  1995,  the  FHWA  sought 
public  input  (60  FR  46682)  with  regard 
to  advanced  driver  and  vehicle 
technologies,  but  none  addressing 
maximum  driving  time  were  produced. 

However,  the  FHWA  also  believes 
that  the  elimination  of  the  requirement 
for  records  of  duty  status  (log  books), 
time  cards  or  interactive  on-board 
recording  devices  for  qualified  Project 
motor  carriers,  does  not  place  the 
motoring  public  in  danger.  Safety 
investigators  will  rely  more  heavily 
upon  other  evidence,  such  as,  fuel  and 
toll  receipts,  bills  of  lading,  and  trip 
reports,  to  determine  if  on-duty  or 
driving  time  violations  are  present. 
Such  evidence  is  currently  employed  to 
corroborate  hours-of-service  violations, 
particularly  when  logbooks  appear  to  be 
falsified. 

The  FHWA  does  not  believe  that  the 
requirement  for  a  periodic  medical 
examination  should  be  susceptible  to 
relief  under  the  Project.  It  may  be  true 
that  the  typical  operator  of  a  CMV  of  the 
weight  class  eligible  for  this  Project 
engages  in  short-haul  operations,  i.e. 
works  normal  daytime  hours, 
experiences  frequent  breaks  from 
driving,  spends  less  time  behind  the 
wheel,  and  drives  fewer  total  miles  than 
many  long-haul  operators.  But  accidents 
involving  this  class  of  drivers  occur 
more  frequently  than  accidents 
involving  long-haul  drivers.  The 
biennial  medical  examination  provides 
a  minimal  check  of  the  physical 
condition  of  the  individuals  operating 
these  vehicles,  which,  though  often 
referred  to  as  "light-  to  mediimi-sized 
trucks,"  are  nonetheless  capable  of 
causing  serious  personal  injury  and 
property  damage.  For  this  reason,  amd 
because  the  FHWA  is  reviewing  medical 
standards  for  all  CMV  operators  outside 
of  this  Project,  the  agency  believes  that 
relief  from  this  provision  is  not 
appropriate  under  this  Project. 

The  FHWA  believes  that  participation 
in  this  Project  should  be  limited  to  those 
motor  carriers  which  have  exemplary 
safety  histories.  The  Agency  further 
believes  that  the  best  measure  of  a 
exemplary  history  would  be  an  accident 
rate  equal  to  or  better  than  that  of  the 
top  25%  of  all  motor  carriers.  The 
FHWA  estimates  this  accident  rate  to  be 
1.6,  or  fewer,  crashes  per  1  million 
vehicle  miles  of  travel,  based  on 
analysis  of  the  nationwide  police- 
reported  crash  experience  of  the  types  of 
vehicles  that  are  expected  to  {>articipate 
in  this  Project,  and  the  FHWA's 
estimates  of  the  miles  traveled  annually 
by  such  vehicles. 


This  crash  rate  is  derived  from  the 
most  recent  three  years  of  information 
for  straight  trucks  included  in  the 
General  Estimates  System  (GES)  of  the 
National  Highway  Traffic  Safety 
Administration,  and  from  mileage 
statistics  found  in  the  FHWA's  "1994 
Highway  Statistics,"  Publication  No. 
FHWA-PL-95-042.  The  FHWA 
employed  data  on  straight  trucks  from 
the  GES  to  ensure  that  all  types  of 
police-reported  crashes  are  taken  into 
consideration.  The  FHWA  believes  that 
in  order  to  definitively  pinpoint  those 
motor  carriers  with  exemplary  safety 
histories,  all  types  of  crashes,  not  just 
those  which  may  be  defined  as 
preventable  or  recordable,  must  be  taken 
into  account.  While  some  commenters 
were  opposed  to  the  rate  and  considered 
it  an  obstacle  to  participation  in  the 
Project,  no  commenter  submitted  data 
that  would  support  a  different  rate. 

The  FHWA  believes  that  many  of  the 
motor  carriers  which  will  volunteer  for 
the  Project  will  have  operations  in 
urban  areas  and  may  not  accumulate 
vehicle  miles  of  travel  in  excess  of  1 
million.  The  eligibility  criterion  for 
participation  in  the  Project  concerning 
the  police-reported  accident  rate  has 
been  amended  to  clarify  that  motor 
carriers  with  less  than  a  million  miles 
over  the  past  36  months  are  eligible  if 
they  have  less  than  2  police-reported 
accidents  in  that  period.  The  same 
standard  applies  to  those  motor  carriers 
with  which  have  been  in  business  less 
than  36  months.  When  combined  with 
the  exclusion  of  those  motor  carriers 
with  an  "Unsatisfactory"  Safety  Rating, 
participation  in  the  Project  is  effectively 
limited  to  motor  carriers  with 
exemplary  safety  histories. 

Preemption 

As  mentioned  earlier,  in  response  to 
docket  comments  raising  the  issue  of  the 
relation  between  the  requirements  of 
this  Project  and  the  existing  motor 
carrier  regulations  of  the  States,  a 
supplemental  notice  was  published  on 
October  29, 1996  (61  FR  55835)  seeking 
comment  on  the  appropriate  use  of 
Federal  preemption  in  this  Project.  Eight 
Comments  to  the  supplemental  notice 
were  received.  Five  comments  were 
from  trade  groups,  one  from  a  motor 
carrier,  one  from  a  union,  and  one  from 
a  safety  advocacy  group.  Four  were  in 
favor  of  the  exercise  of  Federal 
preemption,  two  were  opposed  to  it,  and 
two  offered  no  opinion.  No  comments 
were  received  from  States. 

After  review  of  the  comments,  the 
FHWA  remains  convinced  that  it  has 
the  authority  to  preempt  the  provisions 
of  State  laws  which  conflict  with  this 
PtojecL  However,  the  FHWA  also 
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remains  convinced  that  it  will  be 
unnecessary  to  invoke  this  authority. 
For  some  time,  through  various  Federal 
initiatives,  foremost  of  which  is  the 
program  of  grants  to  States  known  as  the 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP),  the  States  and  the  Federal 
government  have  been  working  together 
to  achieve  a  high  degree  of  uniformity 
between  State  and  Federal  enforcement 
of  motor  carrier  regulatory  compliance. 
At  the  same  time,  the  high  degree  of 
communication  between  these  parties 
has  resulted  in  greater  familiarity  with 
the  operations  of  one  another.  Thus  a 
new  Federal  program,  though  it  may 
necessitate  corresponding  changes  in 
State  activity,  is  more  readily 
understood  by  State  officials.  The 
FHWA  also  believes  that  the  Federal- 
State  partnership  is  capable  of  absorbing 
the  changes  which  this  Project  imposes 
upon  the  enforcement  community. 

Changes  From  Notice  of  Augiist  28, 

igge  (6i  fr  44385) 

The  following  are  the  significant 
changes  to  the  proposal  for  the  Project 
outlined  in  the  notice  and  request  for 
comments  dated  August  28,  1996: 

1.  Motor  carriers  participating  in  the 
Project  will  not  be  required  to  collect,  or 
submit,  vehicle  maintenance  records,  as 
a  condition  of  participation  in  the 
project. 

2.  Calculation  and  submission  of  the 
accident  rate  by  each  participating 
motor  carrier  will  be  required  on  a  semi- 
annual basis,  as  opposed  to  quarterly. 
The  requirement  to  submit  a  re- 
calculation of  the  revised  rate  following 
each  accident  has  been  retained. 

3.  The  eligibility  criterion  for 
participation  in  the  Project  concerning 
the  police-reported  accident  rate  has 
been  amended  to  clarify  that  motor 
carriers  with  less  than  a  million  miles 
over  the  past  36  months  are  eligible  if 
they  have  less  than  2  police-reported 
accidents  in  that  period.  The  same 
standard  applies  to  those  motor  carriers 
which  have  been  in  business  less  than 
36  months. 

4.  An  occasional  use  of  a  Project 
driver  "crossing  over"  to  opyerate  CMVs 
with  a  GVWR  in  excess  of  26,000 
pounds  is  permissible;  however,  only 
his  or  her  activities  while  operating 
CMVs  having  a  GVWR  between  10,001 
and  26,000  pounds,  inclusive,  will  be 
considered  as  part  of  the  project  data. 

For  the  reasons  set  forth  in  the 
preamble,  the  FHWA  hereby  presents 
the  following  as  the  final  determination 
of  the  design  of  the  Motor  Carrier 
Regulatory  Relief  and  Safety 
Demonstration  Project.  The  FHWA  will 
grant  to  eligible  motor  carriers,  for  the 
term  of  the  Project  only,  exemption  from 


those  requirements  of  the  FMCSRs 
outlined  under  the  caption  "Project 
Exemptions."  The  exemptions  will  only 
apply  to  the  eligible  drivers  identified 
by  the  motor  carrier.  In  order  to 
participate  in  the  Project,  a  motor  carrier 
will  have  to  meet  the  requirements 
outlined  under  the  caption  "Criteria  for 
Admission  To  The  Project,"  and  also 
must  submit  the  appropriate 
documentation  outlined  under  the 
caption  "Applying  For  The  Project." 
Once  admitted  to  the  Project,  each 
participating  motor  carrier  agrees  to 
honor  the  reporting  and  submission 
requirements  outlined  under  the  caption 
"The  Agreement." 

The  FHWA  will  evaluate  the  Project 
data  throughout  the  Project,  with 
particular  focus  upon  FHWA's 
regulatory  reinvention  and  zero-base 
initiatives.  In  addition,  at  the 
conclusion  of  the  Project,  the  FHWA,  in 
accordance  with  the  NHS  Act,  will  use 
this  data  to  conduct  a  zero-base  review 
of  the  need  for,  and  the  costs  and 
benefits  of,  all  of  the  FMCSRs. 

Project  Exemptions 

Qualified  motor  carriers  will  be 
exempt  from  certain  requirements  of  the 
FMCSRs  while  participating  in  the 
Project.  AJl  motor  carriers  participating 
in  the  Project  will  be  exempt  &t)m  the 
same  regulations;  motor  carriers  may 
not  pick  and  choose  the  regulations 
from  which  they  wish  to  be  exempt. 

The  FHWA,  while  granting  these 
exemptions  to  qualified,  exemplary 
motor  carriers,  has  established  certain 
mechanisms  to  assist  the  agency  in 
monitoring  the  level  of  s£ifety  of  these 
motor  carriers.  These  mechanisms  are 
more  fully  explained  later  in  this  notice. 
Briefly,  they  are: 

(1)  Each  project  motor  carrier  must 
establish,  and  submit  to  the  agency,  a 
Safety  Control  Plan  which  details  the 
steps  it  intends  to  take  during  the 
Project  to  ensure  that  it  maintains  or 
improves  the  level  of  operating  safety 
which  it  experienced  prior  to  the 
Project, 

(2)  Project  motor  carriers  must  advise 
the  FHWA  within  ten  business  days  of 
the  occurrence  of  any  police-reported 
accidents  involving  Project  drivers.  At 
the  same  time  the  Project  motor  carrier 
must  submit  a  re-calculation  of  its  ratio 
of  accidents  to  vehicle  miles,  and  if  it 

is  greater  than  the  Project  standard  (1.6), 
the  motor  carrier  will  be  subject  to 
removal  from  the  Project,  and 

(3)  the  FHWA  will  monitor  the  safety 
performance  of  Project  motor  carriers, 
including  random  checks  of  various 
state  and  Federal  databases. 

Project  motor  carriers,  and  their 
eligible  drivers,  will,  with  regard  to  the 


operation  in  interstate  commerce  of 
CMVs  with  a  gross  vehicle  weight  rating 
(GVWR)  between  10.001  and  26,000 
pounds,  inclusive,  be  exempt  from  the 
following  requirements  of  the  FMCSRs: 

Driver  Qualifications 

Newly-hired  drivers  are  not  required 
to  prepare,  or  furnish  to  the  employing 
motor  carrier,  a  list  of  violations  of 
motor  vehicle  laws,  or  a  certificate  in 
lieu  thereof,  in  accordance  with  49  CFR 
391.11(b)(8).  (However,  motor  carriers 
are  still  required  to  obtain  an  official 
state  driving  record  as  required  by  49 
CFR  391.23).  Drivers  are  also  not 
required  to  successfully  complete  a 
Driver's  Road  Test,  or  furnish  an 
Application  For  Employment,  in 
accordance  with  49  CFR  391.11(b)(10) 
and  391.1  l(b)(ll).  In  addition,  motor 
carriers  do  not  have  to  maintain 
complete  Driver  Qualification  Files  on 
each  driver  in  accordance  with  49  CFR 
391.51. 

Driver  Hours-Of-Service 

Project  drivers  are  not  required  to 
comply  with  record  of  duty  status 
regulations,  whether  this  entails 
maintenance  of  a  logbook  in  accordance 
with  49  CFR  395.8.  use  of  a  timecard  in 
accordance  with  49  CFR  395.1(e),  or  the 
use  of  an  interactive  automatic  on-board 
recording  device  in  accordance  with  49 
CFR  395.15.  However,  Project  motor 
carriers  and  drivers  must  observe  the 
provisions  governing  maximum  driving 
time,  and  the  use  of  ill  or  fatigued 
operators  in  accordance  with  49  CFR 
395.3  and  392.3.  Additionally,  project 
motor  carriers  and  their  drivers  do  not 
forfeit  any  other  exemptions  available 
under  FHWA  regulations. 

C\fV  Inspections 

While  participating  in  the  Project, 
motor  carriers  are  exempt  from  those 
requirements  pertaining  to  CMV 
inspection  records,  and  their  retention 
in  accordance  with  49  CFR  396.3  (b)  and 
(c).  Exemption  is  also  granted  from  the 
regulations  pertaining  to  driver  vehicle 
inspection  reports  and  the  driver 
vehicle  inspection.  49  CFR  396.11  and 
396.13  (b)  and  (c).  In  addition, 
driveaway-towaway  inspections  are  not 
required  of  Project  motor  carriers  or 
their  drivers,  nor  are  periodic 
inspections  and  periodic  inspection 
reports,  49  CFR  396.15,  396.17  and 
396.21.  However,  motor  carriers  are  not 
relieved  of  their  responsibility  to 
inspect,  repair  and  maintain  their  motor 
vehicles  in  accordance  with  49  CFR 
396.3(a).  Furthermore,  the  Project  driver 
and  CMVs  are  subject  to  safety 
inspection  at  roadside  locations. 
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Accident  Information 

Project  motor  carriers  are  exempt  from 
the  requirement  that  they  maintain  an 
accident  register  in  accordance  with  49 
CFR  390.15  (b)(1)  and  (b)(2) 

Criteria  for  Admission  to  the  Pru)t;t.t 

Each  motor  carrier  applying  for 
admission  to  the  P*roject  must  satisfy  the 
following  criteria: 

Criterion  1 :  The  motor  carrier  operates 
in  interstate  commerce. 

Criterion  2:  The  motor  carrier  operates 
CMVs  having  a  GVWR  between  10,001 
and  26,000  pounds,  inclusive.  However, 
CMVs  designed  to  transport  more  than 
15  passengers  (including  the  driver),  or 
used  in  transporting  hazardous 
materials  in  placardable  quantities,  as 
defined  in  regulations  issued  by  the 
Secretary  of  Transportation  under  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  5101,  et  seq.],  are  not  eligible 
to  participate  in  this  Project. 

Criterion  3:  The  motor  carrier  does  not 
currently  have  a  Safety  Fitness  Rating  of 
"Unsatisfactory"  issued  by  the  FHWA. 
Motor  carriers  who  have  not  received  a 
safety  rating  issued  by  the  FHWA  are 
eligible  for  this  Project. 

Criterion  4:  For  CMVs  eligible  for  this 
Project,  the  motor  carrier  has  an 
accident  rate  equal  to  or  less  than  1.6 
police-reported  accidents  per  million 
vehicle  miles  traveled,  averaged  over 
the  most  recent  36  months.  For 
example,  a  motor  carrier  which  has 
experienced  4  police-reported  accidents, 
and  3  million  vehicle  miles  traveled,  by 
eligible  CMVs,  over  the  most  recent  36 
months,  would  be  eligible  for  the 
Project,  based  upon  the  following 
calculation: 

4  divided  by  3  equals  1.33,  which  is 
less  than  1.6.  This  calculation  is  to  be 
based  solely  on  the  accidents  and 
mileage  of  those  CMVs  which  have  a 
GVWR  between  10,001  and  26,000 
pounds,  inclusive.  In  addition,  the  term 
"accident"  referenced  in  390.5  is  not 
applicable  to  this  calculation;  a  "police- 
reported  accident"  is  any  accident 
which  results  in  the  filing  of  an  official 
report  by  a  Federal,  State,  local  or  tribal 
law  enforcement  agency.  Motor  carriers 
with  less  than  one  million  vehicle  miles 
traveled  in  the  most  recent  36  months, 
are  eligible  for  the  Project  if  they  have 
not  more  than  1  police-reported 
accidents  in  that  period  of  time.  Two  or 
more  police-reported  accidents 
involving  this  type  of  motor  carrier  will 
result  in  ineligibility  for  this  Project. 

Criterion  5:  The  motor  carrier  is  active 
on  a  year-round  basis.  "Seasonal"  motor 
carriers  are  not  eligible  for  this  Project. 

Criterion  6:  The  drivers  submitted  by 
the  motor  carrier  for  participation  in  the 


Project  have  not  been  convicted,  in  the 
past  three  years,  of: 

1.  An  onense  that  "directly  arose  out 
of  a  fatal  traffic  accident; 

2.  Driving  a  CMV  while  under  the 
influence  of  alcohol,  including: 

(a)  Driving  a  CMV  while  the  person's 
alcohol  concentration  is  0.04  percent  or 
more, 

(b)  Driving  under  the  influence  of 
alcohol,  as  prescribed  by  State  law,  and 

(c)  Refusal  to  undergo  testing  for 
alcohol  or  controlled  substances  as 
required  by  any  State  or  jurisdiction, 

3.  Driving  a  CMV  while  under  the 
influence  of  a  controlled  substance; 

4.  Leaving  the  scene  of  an  accident 
involving  a  CMV;  or 

5.  A  felony  involving  the  use  of  a 
CMV,  including  the  use  of  a  CMV  in  the 
commission  of  a  felony  involving 
manufacturing,  distributing,  or 
dispensing  a  controlled  substance. 

Criterion  7:  The  motor  carrier  has  a 
written  Safety  Control  Plan  for  this 
Project.  This  plan  must,  in  some  form, 
clearly  detail  the  measures  which  the 
motor  carrier  will  undertake  to  ensure 
that  the  ciurent  level  of  safety  is  not 
compromised  by  the  operation  of  the 
Project  exemptions.  This  document  may 
entail  no  more  than  submitting 
pertinent  portions  of  a  company's 
current  Operating  Plan  or  similar 
document.  An  outline  for  the  creation  of 
this  document  is  also  available  from  the 
FHWA  upon  request.  In  its  application, 
the  motor  carrier  will  agree  to  abide  by 
its  Safety  Control  Plan. 

Applying  for  the  Project 

In  order  to  be  considered  for  the 
Project,  motor  carriers  must,  within  180 
days  of  the  publication  of  this  Notice  of 
Final  Determination,  submit,  in  writing, 
to  the  FHWA,  the  following: 

(1)  A  completed  Motor  Carrier 
Identification  Report  (MCS-150),  which 
will  provide  updated  information  about 
the  overall  operation  of  the  motor 
carrier, 

(2)  The  following  certification,  duly 
executed  by  the  Chief  Operating  Officer 
of  the  motor  carrier: 

I  certify  that  (Name  of  motor  carrier) 
operates  CMVs  having  a  GVWR  between 
10,001  and  26,000  poimds,  inclusive,  in 
interstate  commerce,  on  a  year-round 
basis,  and  is  not  rated  "Unsatisfactory" 
by  the  FHWA.  I  certify  that  the  company 
has  approved  the  attached  Safety 
Control  Plan  and  will  employ  these 
controls  throughout  the  Project.  I  certify 
that  the  motor  carrier  EITHER: 
has  an  accident  rate  equal  to  or  less  than 
1.6  police-reported  accidents  p)er 
million  vehicle  miles  traveled  (VMT), 
averaged  over  the  most  recent  36 
months,  based  upon 


police-report  accidents  and 

vehicle  miles  traveled,  by 

CMVs  having  a  GVWR  between  10,001 
and  26,000  poiuids,  inclusive,  OR  has 

actual  VMT  (less  than 

one  million)  over  the  most  recent  36 
months  and  has  experienced 
(less  than  2)  police- 
reported  accidents  involving  subject 
vehicles  over  that  period  of  time. 
I  hereby  submit  a  roster  of . 


company  drivers  for  participation  in  the 
Project.  The  roster  includes  driver 
names,  license  numbers  and  State  of 
licensure,  and  dates  of  employment.  I 
certify  that  each  of  these  diivers  is 
eligible  to  participate  in  the  Project,  that 
each  operates  CMVs  having  a  GVWR 
between  10,001  and  26,000  pounds, 
inclusive,  and  that  I  have  independently 
verified  that  the  driving  record  of  each 
does  not  include  any  convictions  within 
the  past  3  years  of  any  of  the 
disqualifying  offenses  enumerated  in 
the  Project  criteria.  I  have  read  and 
agree  to  be  bound  by  the  requirements 
for  notification  and  submission  of 
information  to  the  FHWA  outlined  in 
the  section  entitled  "The  Agreement"  in 
the  notice  of  final  determination  of  this 
project. 

Signature 

Name 

fitie 

Name  of  Motor  Carrier 

(3)  A  Safety  Control  Plan. 

(4)  A  Driver  Roster  consisting  of 
driver  names,  driver  license  niunbers 
and  state  of  licensure,  and  dates  of 
employment.  This  will  enable  the 
FHWA  to  advise  enforcement  officers  of 
the  identity  of  Project  drivers  and  to 
monitor  their  driving  performance. 

Note:  The  motor  carrier  applicant  must 
submit  the  names  of  ALL  eligible  drivers  for 
participation  in  the  Project 

However,  the  FHWA  is  mindful  of  the 
fact  that  some  motor  carriers  with  larger 
operations  may  desire  to  volimteer  a 
particular  terminal,  or  a  particular 
geographic  region,  or  State,  for  this 
Project.  The  FHWA  anticipates  no 
difficulty  in  affording  motor  carriers 
flexibility  with  this  form  of  selection  for 
participation;  however,  the  FHWA  will 
carefully  scrutinize  any  suggested 
"subunits"  to  be  certain  that  they 
advance  the  congressional  mandate, 
particularly  the  requirement  that  this 
Project  examine  a  broad  cross-section  of 
the  motor  carrier  industry.  All  of  the 
items  above  should  be  assembled  and 
submitted  to:  Department  of 
Transportation,  Federal  Highway 
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Administration,  10-26  Safety 
Demonstration  Project,  400  Seventh 
Street  S.W.,  Washington,  Washington, 
D.C.  20590-0001. 

The  Agreement 

If  the  FHWA  finds  that  a  motor  carrier 
applicant  is  qualified  for  admission  to 
the  Project,  it  will  by  letter  admit  the 
motor  carrier  to  the  Project.  A  copy  of 
this  letter  should  be  made  available  by 
the  motor  carrier  to  each  Project  driver 
to  serve  as  the  credential  of  his/her 
participation  in  the  Project. 

By  agreement,  Project  motor  carriers 
promise  to  do  the  following  at  the  times 
indicated: 

(1)  Within  10  business  days  following 
the  occurrence  of  a  police-reported 
accident  involving  a  Project  driver,  the 
motor  carrier  must  submit  details  of  that 
accident  sufficient  to  enable  the  FHWA 
to  locate  the  corresponding  police 
accident  report.  Normally  it  will  be 
sufficient  to  provide  the  date  and 
physical  location  of  the  accident,  the 
vehicle  number,  and  the  driver  name 
and  license  number.  If  the  FHWA  needs 
nonconfidential  insurance-related 
information,  it  will  so  advise  the  motor 
carrier. 

Note:  This  information  must  be 
accompanied  by  a  revised  calculation  of 
police-reported  accidents  per  million  vehicle 
miles  traveled,  indicating  the  figures 
employed  to  make  the  calculation. 

The  motor  carrier  will  be  subject  to 
removal  from  the  Project  (see  below) 
should  this  rate  exceed  1.6  police- 
reported  accidents  per  million  VMT  for 
the  most  recent  36  month  period  (or,  in 
the  case  of  Project  motor  carriers  with 
less  than  a  million  vehicle  miles 
traveled  in  the  most  recent  36  months, 
if  this  is  the  second  or  greater  accident 
in  the  most  recent  36  months). 

(2)  Immediately  following  the 
addition  of  a  new  driver  eligible  for  the 
Project,  the  motor  carrier  must  submit  to 
the  FHWA  an  update  to  the  roster  of 
Project  drivers,  including  the  name, 
driver's  license  number,  and  date  of 
employment  of  all  drivers. 

(3)  Immediately,  when  a  Project  driver 
ceases  to  be  employed  by  the  motor 
carrier,  the  motor  carrier  must  submit 
the  driver's  name  and  license  number  to 
the  FHWA. 

(4)  Within  10  business  days,  the 
motor  carrier  must  notify  the  FHWA 
when  the  motor  carrier  is  sold,  goes  out 
of  business,  changes  its  name,  ceases  to 
operate,  ceases  to  operate  in  interstate 
commerce,  ceases  to  operate  CMVs  with 
GVWRs  between  10,001  and  26,000 
pounds,  or  ceases  to  conduct  operations 
on  a  year-round  basis. 

(5)  Within  10  business  days,  the 
motor  carrier  must  notify  the  FHWA 


when  the  motor  carrier  chooses  to 
amend  its  Safety  Control  Plan,  or  is 
unable,  for  any  reason,  to  carry  out  the 
terms  of  the  Safety  Control  Plan  which 
it  developed  for  this  Project. 

(6)  Semi-annually,  Project  motor 
carriers  must  provide  the  FHWA  with  a 
current  calculation  of  police-reported 
accidents  per  million  vehicle  miles 
traveled  for  the  preceding  36  months, 
and  indicate  the  figures  employed  to 
arrive  at  the  calculation  of  this  rate.  The 
first  calculation  must  be  submitted  upon 
the  sixth-month  anniversary  of  the  date 
of  admission  to  the  Project.  Subsequent 
calculations  will  be  due  in  intervals  of 
six  months  thereafter. 

Removal  From  the  Project 

The  FHWA  does  not  anticipate  that 
any  motor  carrier  which  has  satisfied 
the  stringent  admission  criteria  of  this 
Project  will  experience  any 
deterioration  of  its  safety  record. 
However,  should  this  occur,  the  FHWA 
will,  consistent  with  its  duty  under  the 
NHS  Act,  take  all  steps  necessary  to 
protect  the  public  interest,  as  well  as  the 
integrity  of  the  Project.  Participation  in 
this  Project  is  voluntary,  and  the  FHWA 
retains  the  right  to  revoke  a  motor 
carrier's  participation  in  the  Project  if  its 
safety  performance  poses  a  threat  to 
highway  safety.  Participating  motor 
carriers  are  not  exempt  from  roadside 
inspections,  compliance  reviews  or 
enforcement  actions  pertaining  to  the 
remaining  regulations  from  which  they 
are  not  exempt,  or  on  those  portions  of 
their  operations  (such  as  those  involving 
CMVs  with  a  GVWR  in  excess  of  26,000 
pounds)  which  are  not  a  part  of  the 
Project.  Also,  Project  drivers  who  pose 
a  threat  to  highway  safety  will,  at  a 
minimum,  be  subject  to  immediate 
revocation  of  their  privilege  to 
participate  in  the  Project. 

If  the  FHWA  finds  that  the  highway 
operations  of  a  Project  motor  carrier 
have  placed  the  safety  of  the  public  in 
jeopardy,  the  agency  will  remove  the 
motor  carrier  from  die  Project.  In 
addition,  at  such  time  as  the  three-year 
police-reported  accident  rate  of  a  Project 
motor  carrier  exceeds  1.6  per  million 
VMT  for  the  most  recent  36  month 
period,  the  motor  carrier  will  be  subject 
to  disqualification.  Additionally,  in  the 
case  of  Project  motor  carriers  with  less 
than  a  million  vehicle  miles  traveled  in 
the  most  recent  36  months,  the  agency 
will  disqualify  the  Project  motor  carrier 
if  this  is  the  second,  or  greater,  accident 
in  the  most  recent  36  (or  less)  months. 

The  FHWA  will  also  immediately 
remove  from  the  Project  any  driver 
convicted  of  any  of  the  offenses 
enumerated  under  Criterion  6, 
Admission  To  the  Project.  Such 


convictions  will  not  necessarily  result 
in  the  removal  from  the  Project  of  the 
motor  carrier  which  employs  the  driver, 
but  may  result  in  more  intensive 
scrutiny  of  the  operations  of  that  Project 
motor  carrier. 

The  Final  Evaluation 

At  the  conclusion  of  the  Project,  the 
FHWA  will  conduct  an  evaluation  of  the 
Project.  The  principal  objective  of  the 
evaluation  is  to  provide  input  to  the 
Agency's  ongoing  zero-base  review  of 
the  need  for,  and  the  cost  and  benefits 
of,  the  FMCSRs  as  they  apply  to 
interstate  motor  carriers  operating  CMVs 
in  the  10,001  to  26,000  pound  GVWR 
class. 

The  evaluation  will  focus  upon 
operational  safety  by  comparing  the 
collective  experience  of  Project  motor 
carriers  and  drivers  during  the  Project 
with  that  prior  to  the  Project.  The 
evaluation  will  also  compare  the 
collective  experience  of  Project  motor 
carriers  with  the  experience  of  motor 
carriers  not  participating  in  the  Project. 
These  comparisons  will  be 
accomplished  through  the  use  of  motor 
carrier  performance  data  obtained  from 
Federal  and  State  information  systems 
as  well  as  project  data  reported  to  the 
FHWA  by  participating  motor  carriers. 

Paperwork  Reduction  Act  of  1995 

The  voluntary  participants  in  this 
program  must  comply  with  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  Persons  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  information 
collections  requirements  related  to  this 
program  have  been  approved  through 
emergency  processing  by  the  OMB  until 
August  31,  1997,  and  assigned  OMB  No. 
2125-0575. 

The  August  28,  1996,  notice  provided 
a  60-day  comment  period  for  the 
information  collections  requirements 
related  to  this  program.  Discussion  of 
these  comments  including  the  FHWA's 
response  is  included  in  the  preamble 
under  the  heading  "Changes  from 
Notice  of  August  28,  1996."  Prior  to  the 
expiration  date  of  the  information 
collection,  the  FHWA  intends  to  follow 
the  normal  clearance  procedures  to 
req\iest  the  OMB  to  extend  its  approval 
for  three  years.  The  comments  will  be 
considered  by  the  FHWA  in  its  request 
to  the  OMB  for  an  extension. 

(49  U.S.C.  31136  and  31141;  49  CFR  1.48) 
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Issued  on:  June  z.  laa/, 
Jane  F.  Gwey, 
Acting  Administrator. 
[FR  Doc.  97-15073  Filed  6-9-97;  8:45  am] 
BIUJNG  CODE  4910-22-P 


DEPAR~ME 


ASPORTATION 


Federal  hi  roac  Administration 
[Docket  No  RSAC-96-1,  Notice  No.  5] 

Rai!'oa(!  Sate»v  Advisory  Committee; 

ho'  ce  d  Mee'-ng 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  As  required  by  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and  41 
C.F.R.  101-6.1015(b),  the  Federal 
Railroad  Administration  (FRA)  gives 
notice  of  a  meeting  of  the  Railroad 
Safety  Advisory  Committee  ("RSAC"). 
The  meeting  is  designed  to  accomplish 
several  things:  (1)  the  RSAC's  receipt  of 
status  reports,  containing  progress 
information,  from  the  Power  Brake 
working  group  (to  revise  the  power 
brake  regulations  contained  in  49  CFR 
part  232),  the  Locomotive  Engineer 
Certification  working  group  (to  revise 
the  locomotive  engineer  certification 
regulations  contained  in  49  CFR  part 
240),  and  the  Tourist  and  Historic 
Railroads  working  group's  Steam 
Standards  task  force  (to  revise  the  steam 
locomotive  inspection  and  testing 
standards  contained  in  49  CFR  part 
230);  (2)  the  agency's  tasking  of  the 
RSAC  wnth  the  development  of 
Locomotive  Crew  Safety  standards 
(crasbworthiness  and  working 
conditions);  (3)  the  tasking  of  the  RSAC 
with  the  development  of  Locomotive 
Event  Recorder  accident  survivability 
standards;  (4)  the  agency's  engagement 
in  exploratory  discussions  with  the 
RSAC  regarding  positive  train  control; 
(5)  the  address  of  various  issues  relating 
to  recent  FRA  regulatory  actions 
(Accident/Incident  Reporting  and 
Passenger  Safety);  (6)  a  general  briefing 
and  discussion  relating  to  other 
regulatory  and  related  matters  before  the 
agency;  and  (7)  miscellaneous 
administrative  matters. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  conunence  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Tuesday,  Jime 
24 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  BWI  Airport  Marriott, 
1743  West  Nursery  Road,  Baltimore, 


Maryland.  The  meeting  is  open  to  the 
public  on  a  first-come,  first-served  basis 
and  is  accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
will  be  available  for  individuals  with 
hearing  impediments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicky  McCully,  FRA,  400  7th  Street, 
S.W.  Washington,  D.C.  20590,  (202) 
632-3330,  Grady  Cothen,  Deputy 
Associate  Administrator  for  Safety 
Standards  and  Program  Development, 
FRA,  400  7th  Street,  S.W.,  Washington, 
D.C.  20590,  (202)  632-3309,  or  Lisa 
Levine,  Ofiice  of  Chief  Counsel,  FRA, 
400  7th  Street,  S.W.,  Washington,  D.C. 
20590,  (202)  632-3189. 

SUPPLEMENTAL  INFORMAHON:. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  FRA  is  giving  notice  of  a 
meeting  of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Tuesday,  Jime 
24,  1997.  The  meeting  will  be  held  at 
the  BWI  Airport  Marriott,  1743  West 
Nursery  Road,  Baltimore,  Maryland.  All 
times  noted  are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  raiht>ad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 

Ehiring  this  meeting,  the  RSAC  will  be 
receiving  status  reports,  containing 
progress  information,  from  the  Power 
Brake  working  group  (to  revise  the 
power  brake  regulations  contained  in  49 
CFR  part  232),  the  Locomotive  Engineer 
Certification  working  group  (to  revise 
the  locomotive  engineer  certification 
regulations  contained  in  49  CFR  part 
240),  and  the  Tourist  and  Historic 
Railroads  working  group's  Steam 
Standards  task  force  (to  revise  the  steam 
locomotive  inspection  and  testing 
standards  contained  in  49  CFR  par  230). 
The  RSAC  will  also  be  receiving  two 
new  tasks:  (1)  the  development  of 
Locomotive  Crew  Safety  standards 
(crasbworthiness  and  working 
conditions);  and  (2)  the  development  of 
Event  Recorder  Data  Survivability 
standards. 

Finally,  the  agency  will  engage  in 
exploratory  discussions  with  the  RSAC 
regarding  positive  train  control,  address 
issues  relating  to  recent  FRA  regulatory 
actions  (Accident/Incident  Reporting, 
Passenger  Safety),  discuss  other 
regulatory  and  related  actions  before  the 


agency,  and  address  several 
administrative  matters  before  the  RSAC. 
Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  F.R.  9740)  for  more  information 
about  the  RSAC. 

Issued  in  Washington,  D.C.  on  June  5, 
1997. 

Bruce  Fine, 

Associate  Adniinistrator  for  Safety. 
[FR  Doc.  97-15161  Filed  6-9-97;  8:45  am) 
BIUJNG  CODE  491(M)e-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


[Docket  No.  RSPA-97-2581  (P0A-16<R))] 

Application  by  New  York  Propane  Gas 
Association  for  a  Preemption 
Determination  as  to  Nassau  County, 
New  York,  Ordinance  on 
Transportation  of  Liquefied  Petroleum 


AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  notice  and  invitation  to 
comment. 

summary:  The  New  York  Propane  Gas 
Association  (NYPGA)  has  applied  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts  certain 
sections  of  a  Nassau  County,  New  York, 
ordinance  that  require  a  permit  for  any 
motor  vehicle  used  to  deliver  liquefied 
petroleum  gas  (LPG)  within  Nassau 
County  and  a  "certificate  of  fitness"  for 
any  person  who  delivers  LPG. 
DATES:  Comments  received  on  or  before 
July  25, 1997,  and  rebuttal  comments 
received  on  or  before  September  8, 
1997,  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Comments  may  be 
submitted  to  the  Dockets  Office  at  the 
above  address.  Three  copies  of  each 
written  comment  should  be  submitted. 
Comments  may  also  be  submitted  by  E- 
mail  to  "r8pa.counsel9rspa.dot.gov."  In 
every  case,  the  comment  should  refer  to 
the  Docket  Number  set  forth  above. 
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A  copy  of  each  comment  must  also  be 
sent  to  (1)  Mr.  Richard  Brescia,  New 
York  Capitol  Consultants,  Inc.,  120 
Washington  Avenue,  Albany,  New  York 
12210  (who  submitted  the  application 
on  behalf  of  NYPGA),  and  (2)  The 
Honorable  Thomas  S.  Gulotta,  County 
Executive,  Nassau  County,  1  West 
Street,  Mineola,  New  York,  11501.  A 
certification  that  a  copy  has  been  sent  to 
these  persons  must  also  be  included 
with  the  comment.  (The  following 
format  is  suggested:  "I  hereby  certify 
that  copies  of  this  comment  have  been 
sent  to  Messrs.  Brescia  and  Gulotta  at 
the  addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  MFORMATION  CONTACT: 
Frazer  C.  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

SUPPLEMENTARY  INFORMATKM: 

I.  NYPGA's  Application  for  a 
Preemption  Determination 

NYPGA  has  applied  for  a 
determination  that  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101  et  seq  ,  preempts  Sections  6.7  (A) 
and  (B)  and  Section  6.8  of  Nassau 
County,  New  York,  Ordinance  No.  344- 
1979,  concerning  Fire  Department 
permits  and  "certificates  of  fitness"  for 
the  delivery  of  LPG  within  Nassau 
County.  NYPGA  challenges 
requirements  of  the  Fire  Department  for 
issuance  of  these  permits  and 
certificates  of  titness,  including  fees, 
inspections,  and  written  and  practical 
examinations. 

A.  Permit 

Sections  6.7  (A)  and  (B)  of  Ordinance 
No.  344-1979  provide  as  follows: 

A.  No  person,  firm  or  corporation  shall  use 
or  cause  to  be  used,  any  motor  vehicle,  tank 
truck,  tank  semi-trailer,  or  tank  truck  trailer 
for  the  transportation  of  Liquefied  Petroleum 
Gas.  unless  after  complying  with  these 
regulations  a  permit  to  operate  any  such 
vehicle  has  been  obtained  from  the  Nassau 
County  Fire  Marshal.  No  permit  shall  be 
required  under  this  section  for  any  motor 
vehicle  that  is  used  for  the  transportation  of 
Liquefied  Petroleum  Gas,  not  operated  or 
registered  by  an  authorized  dealer,  in 
containers  not  larger  than  ten  (10)  gallons 
water  capacity  each  (approximately  thirty- 
four  (34)  pounds  propane  capacity)  with 
aggregate,  water  capacity  of  twenty-five 
gallons  (approximately  eighty-seven  (87) 
pounds  propane  capacity)  or  when  used  in 
permanently  installed  containers  on  the 
vehicle  as  motor  fuel.  This  section  shall  not 
apply  to  any  motor  vehicle,  tank  truck,  tank 
semi-trailer  or  tank  truck  trailer  traveling 
through  Nassau  County  and  making  no 
deliveries  within  the  County. 


B.  The  permit  shall  be  given  full  force  and 
effect  for  a  period  of  one  (1)  year. 

NYPGA  states  that,  in  order  to  obtain 
a  permit,  the  owner  of  a  vehicle  used  to 
deliver  LPG  must  (1)  Pay  a  fee  of  $150, 
or  $75  for  renewal,  and  (2)  have  the 
vehicle  inspected.  According  to 
NYPGA,  inspections  are  conducted  by 
appointment  only  on  two  days  each 
month  (the  first  and  fourth  Tuesdays). 
NYPGA  also  states  that,  when  a  permit 
is  issued,  a  "windshield  sticker"  must 
be  placed  on  the  vehicle. 

NYPGA  asserts  that  the  fee  is 
"inherently  unfair"  and  preempted  by 
49  U.S.C.  5125(g)  which  provides  that 
"a  political  subdivision  *   •   •  may 
impose  a  fee  related  to  transporting 
hazardous  materials  only  if  the  fee  is 
fair  and  used  for  a  purpose  related  to 
transporting  hazardous  material  *   *   *" 
NYPGA  states  that  the  inspection 
requirement  is  preempted  by  49  U.S.C. 
5125(a)  as  an  "obstacle"  to 
accomplishing  RSPA's  regulations, 
because  the  limited  inspection  times 
created  delays  in  conflict  with  49  CFR 
177.853(a),  which  prohibits 
"unnecessary  delays"  in  the 
transportation  of  hazardous  materials. 
And  NYPGA  contends  that  the 
windshield  sticker  is  a  labeling 
requirement  that  is  not  substantively  the 
same  as  RSPA's  regulations  and  thus  is 
preempted  as  a  "covered  subject"  under 
49  U.S.C.  5125(b). 

B.  Certificate  of  Fitness 

Section  6.8(A)  of  Ordinance  No.  344- 
1979  requires  a  "Certificate  of  Fitness 
issued  by  the  Fire  Marshal,"  effective 
for  a  year  and  renewable,  to  be  held  by 
"(ajny  person  filling  containers  at 
locations  where  Liquefied  Petroleum 
Gas  is  sold  and/or  transferred  from  one 
vessel  to  another  *  *  *"  Section  6.8(1) 
of  the  ordinance  further  specifies  that  a 
certificate  of  fitness  is  required  for  any 
person  who  "FiU[s|  containers 
permanently  located  and  installed 
outdoors  with  appurtenances  for  filling 
by  a  cargo  vehicle  at  consumer  sites,"  or 
"Sell(sl  Liquefied  Petroleum  Gas  or 
transfer[s]  Liquefied  Petroleum  Gas  from 
one  vessel  into  another."  NYPGA  states 
that  this  means  that  each  driver  of  a 
vehicle  used  to  deliver  propane  in 
Nassau  Coiuity  must  hold  a  certificate  of 
fitness. 

Other  subsections  of  Sec.  6.8  provide 
that  an  applicant  for  a  certificate  of 
fitness  must  complete  "forms  provided 
by  the  Fire  Marshal  *  *   •  accompanied 
by  the  applicable  fee"  (Sec.  6.8(B)): 
must  demonstrate  proof  of  qualifications 
and  physical  competence  (Sec.  6.8(C)); 
and  must  undergo  an  investigation  that 
"include[s]  a  written  examination 
regarding  the  use,  makeup  and  handling 


of  Liquefied  Petroleum  Gas  and  *  *  *  a 

practical  test"  (Sec.  6.8(D)).  According 

to  Exhibits  8  and  9  to  NYPGA's 

application,  an  applicant  for  a  certificate 

of  fitness  must,  among  other 

requirements: 

— Submit  a  notarized  application  form 

(Exhibit  7)  accompanied  by  a  $150 

fee; 
— Schedule  an  appointment  for  having 

photographs  taken  by  the  Fire 

Marshal's  Office; 
— Schedule  an  appointment  for  taking 

the  written  examination  at  the  Fire 

Marshal's  Office;  and 
— Arrange  for  the  practical  examination 

to  be  given  at  the  applicant's  place  of 

employment. 

NYPGA  asserts  that  the  certificate  of 
fitness  is  a  second  driver's  license 
required  by  Nassau  County  that  is 
prohibited  under  the  Federal  Highway 
Administration's  regulations  concerning 
commercial  driver's  licenses  (see  49 
CFR  383.21(a))  and,  accordingly, 
preempted  imder  both  the  "dual 
compliance"  and  "obstacle"  standards 
in  49  U.S.C.  5125(a).  NYPGA  huther 
states  that  Nassau  County's  requirement 
for  a  certificate  of  fitness  conflicts  with 
49  CFR  172.701  that  allows  a  State, 
rather  than  a  political  subdivision,  to 
impose  more  stringent  training 
requirements  on  drivers  who  are 
domiciled  witliin  the  State. 

The  text  of  NYPGA's  application  is  set 
forth  in  Appendix  A.  The  following 
attachments  to  NYPGA's  application  are 
not  reproduced,  but  copies  will  be 
provided  at  no  cost  upon  request  to 
RSPA's  Dockets  Unit,  located  in  Room 
8421,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001;  telephone 
202-366-4453: 

1.  Ordinance  No.  344-1979. 

2.  Application  for  Motor  Vehicle 
Transportation  Permit. 

3.  Permit  for  Use  of  Motor  Vehicle  or 
Trailer  to  Transport  LPG. 

4.  Windshield  Sticker. 

5.  Affidavit  of  John  DiBiasi,  President, 
Star-Lite  Propane  Gas  Corp. 

6.  Letter  concerning  renewal  of  permit. 

7.  Application  for  Certificate  of  Fitness. 

8.  Letter  concerning  renewal  of 
Certificate  of  Fitness. 

9.  Information  for  Liquefied  Petroletun 
Gas  Certificate  of  Fitness. 

n.  Federal  Preemption 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce." 


UMI 
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Public  Law  93-633  section  102,  88  Stat. 
2156,  amended  by  Public  Law  103-272 
and  codified  as  revised  in  49  U.S.C. 
5101.  The  HMTA  "replace[dl  a 
patchwork  of  state  and  federal  laws  and 
regulations  *  *  *  with  a  scheme  of 
uniform,  national  regulations." 
Southern  Pac.  Transp.  Co.  v.  Public 
Serv.  Comm'n,  909  F.2d  352,  353  (9th 
Cir.  1980).  On  July  5,  1994,  the  HMTA 
was  among  the  many  Federal  laws 
relating  to  transportation  that  were 
revised,  codified  and  enacted  "without 
substantive  change"  by  Public  Law  103- 
272,  108  Stat.  745.  The  Federal 
hazardous  material  transportation  law  is 
now  found  in  49  U.S.C.  Chapter  51. 
A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 
1974,  the  Senate  Commerce  Committee 
"endorse(d]  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  More  recently,  a  Federal  Court  of 
Appeals  found  that  uniformity  was  the 
"linchpin"  in  the  design  of  the  HMTA, 
including  the  1990  amendments  which 
expanded  the  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571,  1575  (10th  Cir.  1991).  In 
1990.  Congress  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regtilations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  tiansptortation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
confhcting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  ftotential  risks  to  Ufe, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Pub.  L.101-615  sec.  2,  104  Stat.  3244. 

Following  the  1990  amendments  and 
the  subsequent  1994  codification  of  the 
Federal  hazardous  material 
transportation  law,  in  the  absence  of  a 
waiver  of  preemption  by  DOT  under  49 
U.S.C.  5125(e),  "a  requirement  of  a 
State,  political  subdivision  of  a  State,  or 
Indian  tribe"  is  explicitly  preempted 
(unless  it  is  authorized  by  anotheir 
Federal  law)  if 


(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

49  U.S.C.  5125(a).  These  two  paragraphs 
set  forth  the  "dual  compliance"  and 
"obstacle"  criteria  which  RSPA  had 
applied  in  issuing  inconsistency  rulings 
before  1990.  While  advisory  in  nature, 
these  inconsistency  rulings  were  "an 
alternative  to  litigation  for  a 
determination  of  the  relationship  of 
Federal  and  State  or  local  requirements" 
and  also  a  possible  "basis  for  an 
application  *   •   •  (for)  a  waiver  of 
preemption."  Inconsistency  Ruling  (IR) 
No.  2,  Rhode  Island  Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas,  etc.  44  FR 
75566,  76657  (Dec.  20,  1979).  The  dual 
compliance  and  obstacle  criteria  are 
based  on  U.S.  Supreme  Court  decisions 
on  preemption.  Hines  v.  Davidowitz, 
312  U.S.  52  (1941);  Florida  Ume  &■ 
Avocado  Growers,  Inc.  v.  Paui,  373  U.S. 
132  (1963);  Ray  v.  AtlanUc  Richfield. 
Inc.,  435  U.S.  151  (1978). 

In  the  1990  amendments.  Congress 
also  confirmed  that  there  is  no  room  for 
differences  from  Federal  requirements 
in  certain  key  matters  involving  the 
transportation  of  hazardous  material.  As 
now  codified,  a  non-Federal 
requirement  "about  any  of  the  following 
subjects,  that  is  not  substantively  the 
same  as  a  provision  of  this  chapter  or  a 
regulation  prescribed  under  this 
chapter,"  is  preempted  unless  it  is 
authorized  by  another  Federal  law  or 
DOT  grants  a  waiver  of  preemption: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material. 

(B)  The  pwcking,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  The  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

49  U.S.C.  5125(b)(1).  RSPA  has  defined 
"substantively  the  same"  to  mean 
"conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 


other  similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

Since  1990,  Federal  hazardous 
material  transportation  law  has  also 
limited  the  fees  that  a  State,  political 
subdivision,  or  Indian  tribe  may  impose 
"related  to  the  transportation  of 
hazardous  material."  These  fees  must  be 
"fair  and  used  for  a  purpose  related  to 
transporting  hazardous  material, 
including  enforcement  and  planning, 
developing,  and  maintaining  a 
capability  for  emergency  response."  49 
U.S.C.  5125(g)(1). 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  This  administrative 
determination  replaced  RSPA's  process 
for  issuing  inconsistency  rulings.  The 
Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
which  have  been  delegated  to  FHWA. 
49  CFR  1.53(b).  Under  RSPAs 
regulations,  preemption  determinations 
are  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  49  CFR  107.209(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Id.  Following  the 
receipt  and  consideration  of  written 
comments,  RSPA  publishes  its 
determination  in  the  Federal  Register. 
See  49  CFR  107.209(d).  A  short  period 
of  time  is  allowed  for  filing  of  petitions 
for  reconsideration.  49  CFR  107.211. 
Any  party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law.  A  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612, 
entitled  "Federalism"  (52  FR  41685, 
Oct.  30,  1987).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption  * 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  firm  and 
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palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

m.  Public  Comment 

All  comments  should  be  limited  to 
the  issue  whether  Federal  hazardous 
material  transportation  law  preempts 
the  Nassau  County  LPG  permit  and 
certificate  of  fitness  requirements  in 
Section  6.7  (A)  and  (B)  and  Section  6.8, 
respectively.  Comments  should: 

(1)  Set  forth  in  detail  the  manner  in 
which  these  permit  and  certificate  of 
fitness  requirements  are  applied  and 
enforced;  and 

(2)  Specifically  address  the 
preemption  criteria  described  in  Part  H, 
above  ("dual  compliance,"  "obstacle," 
and  "covered  subjects"). 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC,  on  June  3, 1997. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A 

Associate  Administrator  for  Hazardous 
Materials  Safety  Research  and  Special 
Programs  Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590-0001. 

Attention:  Hazardous  Materials  Preemption 
Docket. 

Political  Subdivision  Ordinance:  County  of 
Nassau.  State  of  New  York 

The  New  York  Propane  Gas  Association,  a 
group  consisting  of  refiners,  wholesale 
suppliers,  transporters  and  marketers 
supplying  propane  by  vehicle  to  customers  in 
Nassau  County  and  other  jurisdictions, 
applies  for  an  administrative  determinaUon 
that  Section  6.7  (A)  and  (B)  and  Section  6.8 
of  the  Nassau  County  Fire  Prevention 
Ordinance,  Art  m.  Liquefied  Petroleum 
Gases.  Ordinance  No.  344-1979,  As 
Amended  By  Ordinance  No.  415—82  are 
preempted  by  the  Hazardous  Materials 
Transportation  Act  (HMTA)  (49  USC  5101,  et 
seq.)  and  iU  regulations.  49  CFR.  §  107.202; 
Standards  for  Determining  Preemption. 

Section  6.7  (A)  and  (Bj 

The  subject  Nassau  County  (NC)  ordinance 
(hereinafter,  the  ordinance)  at  §  6.7(A)  reads 
in  part  "(no)  person,  firm  or  corporation  shall 
use  or  cause  to  be  used,  any  motor  vehicle, 
tank  truck,  tank  semi-trailer,  or  tank  truck 
'trailer  for  the  transportation  of  Liquefied 
Petroleum  Gas,  unless  after  complying  with 
these  regulations  a  permit  to  operate  any 
such  vehicle  has  first  been  secured  from  the 
Nassau  County  Fire  Marshall."  The  last 


sentence  of  §6. 7(A)  limits  the  applicability  of 
the  permit  requirement:  "(tlhis  section  shall 
not  apply  to  any  motor  vehicle,  tank  truck, 
tank  semi  trailer  or  tank  truck  trailer 
traveling  through  Nassau  County  and  making 
no  deliveries  within  the  County."  Section 
6.7(B)  sets  the  length  of  the  permit  at  one 
year.  (Exhibit  «1) 

Fees,  Inspection  and  Labeling 

A  renewal  fee  of  seventy-five  dollars  is 
required  with  the  "Applicatiou  for  Motor 
Vehicle  Transportation  Permit"  and  by 
custom  and  practice,  a  vehicle  inspection 
time  and  date  is  specified  by  the  Fire 
Marshall  as  the  only  time  and  date  on  which 
an  inspection  will  be  conducted.  New 
vehicle  fees  are  $150.00.  Upon  application 
and  satisfactory  inspection,  the  Nassau 
County  Fire  Marshall  issues  a  permit  and 
windshield  sUcker  reading  "Transportation 
Permit,  Nassau  County  Fire  Marshall"  with  a 
permit  number  specific  to  that  vehicle.  (See 
attached  two  page  application  [exhibit  #2],  a 
permit,  2538,  for  NY  plate  #VR  2395  (exhibit 
#3)  and  photograph  of  windshield  sticker 
43126  [exhibit  »4|  of  a  vehicle  owned  by  )ohn 
DiBiasi,  President,  Star-Lite  Propane  Gas 
Corp.,  Ill  So.  4th  St.,  North  Bayshore,  N.Y. 
11706,  and  described  in  attached  affidavit, 
[exhibit  »5l.  The  effect  of  §6.7  of  the 
ordinance  is  to  impose  fee,  inspection  and 
labeling  requirements  on  propane  vehicles, 
as  therein  defined,  delivering  to  a  sites 
within  the  County  of  Nassau  (NC)  regardless 
of  the  origin  of  the  product  or  vehicle  or  the 
domicile  of  the  driver.  Based  on  previous 
rulings,  we  believe,  these  requirements  for 
flat  fees,  specified  limits  on  inspection  hours 
and  the  display  of  a  label  on  the  vehicle  as 
evidence  of  compliance  with  the  ordinance 
are  inconsistent  with  the  HMTA  and  HMR. 
Accordingly,  the  petitioner  seeks  review  and 
relief  firom  the  Research  and  Special 
Programs  Administration  (RSPA)  under  49 
USC  5125  and  49  CFR  §  107.202. 

Fees 

The  HMTA  (5125[g])  provides  that  a 
"political  subdivision  •  •   *  may  impose  a 
fee  related  to  transporting  hazardous 
materials  only  if  the  fee  is  fair  and  used  for 
a  purpose  related  to  transporting  hazardous 
material  *   *   *".  but  the  NC  fee  is  inherently 
unfair  by  disproportionately  taxing  users 
who  are  differently  situated:  a  one-time 
entrant  to  NC  from  any  jurisdiction,  would 
pay  the  same  as  a  frequent  entrant.  Further, 
because  under  any  different  reading  all 
jurisdictions  would  be  able  to  impose  such 
fees,  the  NC  fee  is  an  obstacle  to 
transportation  and  is  preempted  if  "the 
requirement  of  the  *   *   'political 
subdivision,  *   *   *  as  applied  or  enforced,  is 
an  obstacle  to  accomplishing  and  carrying 
out  this  chapter  or  a  regulation  prescribed 
under  this  chapter."  (49  USC  5125[al[2l). 
While  the  fees  reach  all  carriers  delivering  to 
the  NC,  not  just  carriers  domiciled  within  the 
county,  any  attempt  to  limit  fees  to  in-county 
propane  carriers  would  similarly  run  afoul  of 
the  obstacle  test,  since  no  two  carriers  are 
likely  to  be  equally  situated,  i.e.,  same 
number  of  deliveries,  same  amount  of 
product  per  drop,  same  risk  of  accidents,  etc. 
And  while  any  carrier  could  choose  not  to 


deliver  propane  to  NC  or  any  jurisdictious 
because  of  such  fees,  their  existence  make 
them  obstacles  to  transportation  and 
commerce  and  impermissible  under  the 
HMTA. 

Inspections 

The  ordinance  at  §6.7  requires  that  a 
vehicle,  as  defined,  undergo  an  annual 
inspection  by  submitting  an  Application  for 
Motor  Vehicle  Transportation  Permit, 
(exhibit  #2),  paying  $75.00  in  advance, 
appearing  with  the  vehicle  at  a  point  in  NC 
where  inspections  are  conducted  by 
appointment  only  (see  exhibit  #6),  and  as  a 
matter  of  practice,  (see  exhibit  #5)  only  on 
the  first  and  fourth  Tuesday  each  month.  A 
driver  must  accompany  the  vehicle  making 
him  and  the  vehicle  unavailable  for 
deliveries  for  two  to  three  hours,  minimum. 
These  requirements  have  the  effect  of  making 
a  new  vehicle  which  has  met  all  state  and 
federal  requirements  unusable  until  a  NC 
inspection  can  be  performed.  A  windshield 
sticker  (exhibit  #4)  must  be  affixed  to  the 
vehicle  which  indicates  a  "PERMIT  FOR  USE 
OF  A  MOTOR  VEHICLE  OR  TRAILER  TO 
TRANSPORT  UQUID  PETROLEUM  GAS" 
(exhibit  #3)  has  been  issued  to  the  owner. 
These  requirements  apply  to  any  carrier 
seeking  to  deliver  to  [>oint8  within  NC, 
regardless  of  location  of  vehicle  registrant  or 
domicile  of  driver. 

These  requirements  are  in  conflict  with  49 
CFR  §  177.853(a)  "No  unnecessary  delay  in 
movement  of  shipments.  All  shipments  of 
hazardous  material  shall  be  transported 
without  unnecessary  delay,  from  and 
including  the  time  of  commencement  of  the 
loading  of  the  cargo  until  its  final  discharge 
at  destination."  We  believe  the  NC  ordinance 
"creates  an  obstacle  to  the  accomplishment 
and  execuUon  of  the  Act  or  the  regulations 
issued  under  the  Act."  (§  107.202(b)(2). 

An  out-of-state  carrier  who  attempted  to 
deliver  propane  to  a  customer  in  NC  would 
be  barred  if  the  ordiiixmce  were  not 
preempted,  for  it  would  not  be  reasonable  or 
{Kjssible  to  obtain  a  ptermit  from  NC  without 
violating  the  "unnecessary  delay"  standard 
the  HMTA  mandates  at  5125(a)(2).  A  less 
extreme  example  of  a  carrier  in  any  in-state 
jurisdiction  provides  no  protection  for  the 
ordinance  from  preemption  under  the 
"obstacle  test,"  since  insfiections  are 
provided  only  by  appointment  at  the  office 
of  the  Fire  Marshall  and  only  on  the  first  and 
fourth  Tuesday  of  each  month.  For  NC  to 
argue  that  its  inspections  by  appointment  are 
verification  of  New  York  State  roadside 
inspections  of  hazardous  materials  transport 
vehicles  similarly  should  run  afoul  of  the 
"obstacle  test,"  since  roadside  checks  on 
previously  inspected  vehicles  can  be 
conducted  with  the  least  delay  to 
transportation,  a  stated  purpose  of  the  Act. 
Because  both  the  driver  and  vehicle  are 
unavailable  for  long  periods  of  time,  the 
efiiect  of  the  inspection  is  to  cause 
uimecessary  delay  and  should  be  preempted 
under  5125(a)(2). 

It  should  not  matter  which  class  of  propane 
carrier  §6.7  attempts  to  regulate  since  NC's 
requirements  for  non-federal  registration  and 
permitting  forms  and  procedures  are  not 
"sutntantively  the  same"  as  federal 
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regulations  and  are  therefore  preempted 
under  the  "dual  compliance"  standard  at 
§  512S(a)(l).  In  addition,  the  applicability  of 
the  NC  fee,  inspection  and  labeling 
requirements  exclusively  to  propane,  or  even 
to  other  hazardous  materials,  runs  contrary  to 
section  5125Cb),  which  reserves  "the 
designation,  description,  and  classification  of 
hazardous  materials"  to  US  DOT.  By  singling 
out  propane  for  special  or  exclusive 
treatment,  NC  has  impinged  on  the 
jurisdiction  of  the  US  DOT.  reserved  to  it  by 
Congress. 

Labeliitg 

NC  uses  permits  to  meet  its  goal  of  vehicle 
registration  and  the  display  of  a  numbered 
permit  "on  exterior  of  vehicle"  as  evidence 
of  compliance.  (Exhibit  #4).  Information 
provided  by  NC  Fire  Marshall  directs  vehicle 
owners  to  display  the  registration  permit 
number  on  the  windshield  of  vehicles.  While 
this  is  merely  a  consequence  of  the 
registration  requirement  for  which 
preemption  is  sought,  it  is  a  separate  labeling 
requirement  of  a  hazardous  material  and 
should  be  preempted,  per  se,  as  a  covered 
subject  under  section  5125  and  49  CFR 
107.202(a)(2). 

Section  6.8  (A)  Through  (L) 

Section  6.8(A)  requires  a  certificate  of 
fitness  issued  by  the  NC  Fire  Marshall  be 
secured  by  "lalny  person  filling  containers  at 
a  location  where  Liquefied  Petroleum  Gas  is 
sold  and/or  transferred  from  one  vessel  into 
another."  [Emphasis  added].  After 
application  (§6.8[B]),  proof  of  qualifications 
(§6.8[C]),  investigation  and  examination 
(§6.8[DI).  etc.,  §6.8(1)  "Certificate  of  Fitness 
Issued"  requires  said  certificate  "of  any 
person  performing  the  following  activities:  2. 
[slelling  Liquefied  Petroleum  Gas  or 
Transferring  Liquefied  Petroleum  Gas  from 
one  vessel  to  another."  Section  6.8(K),  1 
through  6  specifies  the  contents  of  the 
certificate  of  fitness  and  section  (L)  the 
requirement  of  the  holder  to  display  or 
produce  same  upon  request  "to  anyone  for 
whom  he  seeks  to  render  his  services  or  to 
the  Fire  Marshall." 

By  custom  and  practice  no  driver  of  a 
vehicle  used  to  deliver  propane  is  exempt 
fit)m  these  requirements,  since  he  necessarily 
engages  in  "transferring  Liquefied  Petroleum 
Gas  from  one  vessel  to  another."  The  two 
activities  are  inextricably  linked.  Under  the 
NC  ordinance,  drivers  of  propane  vehicles 
without  certificates  of  fitness  would  be 
barred  from  delivering  propane,  since  section 
6.0  (C)  states  "[t]he  provisions  of  this  Article 
shall  apply  to  all  uses  of  Liquefied  Petroleum 
Gas  and  installation  of  all  apparatus,  piping, 
and  equipment  pertinent  to  systems  for  such 
uses."  (Emphasis  added].  [See  exhibit  |#1]]. 
Even  more  compelling,  NC's  "Application  for 
Certificate  of  Fitness,"  (exhibit  #7)  specifying 
categories  of  licenses  including,  among 
others,  "Flammable  Gas  Bulk  Transport  (1)" 
and  "Flammable/Compressed  Gas  Transport/ 
Handling  (3),"  clearly  demonstrates  the 
intent  and  purpose  of  the  ordinance  to 
license  hazardous  materials  transport  drivers 
delivering  to  points  within  NC  no  matter 
where  domiciled. 


Certificate  of  Fitness 

This  requirement  of  the  ordinance  has 
several  discreet  steps  the  applicants  must 
take  in  order  to  secure  certification.  The 
application  (exhibit  •7),  the  NC  letter  to 
Certificate  of  Fitness  holders  (exhibit  #8)  and 
the  Information  for  Liquefied  Petroleum  Gas 
Certificate  of  Fitness  instructions  [exhibit  #9) 
clearly  represent  a  protocol  designed  to 
regulate  the  qualifications  of  ha^rdous 
material  transportation  drivers:  applicant 
must,  "be  employed  by  company  with  valid 
permits,  (i.e.,  meet  the  requirements  of 
section  6.7);  must  possess  valid  medical 
certification;  must  file  a  complete  notarized 
application;  must  pass  written  examination 
by  N.C.F.D;  must  pass  practical  examination 
by  N.C.F.D."  Further,  "[alll  applications  must 
be  accompanied  by:  two  (2)  color  (Passport 
Type)  photos  of  applicant;  one-hundred  and 
fif^  dollars  ($150)  check,  etc.."  and  all  tests 
are  by  appointment  only.  Recent  telephonic 
communications  from  NC  to  applicants 
instruct  that  photographs  must  now  be  taken 
at  NC  offices  and  only  by  appointment. 
(Exhibit  #5)  Any  driver  entering  or  delivering 
propane  within  NC,  no  matter  where 
domiciled,  needs  such  certification,  as  do, 
presumably,  domiciled  drivers,  though 
section  6.8,  unlike  section  6.7,  makes  no 
distinction. 

The  HMTA  and  its  regulations  require  that 
hazardous  materials  transportation 
employees  receive  training,  and  allow  that  "a 
State  may  impose  more  stringent  training 
requirements  only  if  those  requirements — (a) 
[d|o  not  conflict  with  the  training 
requirements  in  this  subpart  and  in  177  of 
this  subchapter;  and  (b)  [ajpply  only  to 
drivers  domiciled  in  that  state."  (49  CFR 
172.701).  NC  is  a  political  subdivision  of 
New  York  State  and  has  no  jurisdiction  over 
licensing  requirements,  and  even  state 
jurisdiction  over  such  requirements  applies 
only  to  domiciled  drivers,  and  only  if  those 
requirements  are  imposed  under  New  York 
State  Department  of  Motor  Vehicle  law. 

The  NC  ordinance  certification 
requirement  is  preempted  since  it  cannot 
meet  the  "dual  compliance"  and  "obstacle" 
standards  because  "(tjo  the  extent  the  HMRs 
recognize  the  CDL  with  its  hazardous 
materials  and/or  cargo  tank  endorsements  as 
'certification'  of  federal  training 
requirements,  a  driver  cannot  comply  with 
the  requirement  that  'no  person  who  operates 
a  commercial  motor  vehicle  *   *   *  have  more 
than  one  drivers  license'  "  (See  FR/Vol.  58, 
No.  95  /  Wednesday.  K4ay  19, 1993).  Since 
persons  engaged  in  the  transportation  and 
off-loading  of  propane  within  the  County  of 
Nassau  are  required  to  demonstrate  evidence 
of  certification  to  the  Fire  Marshall,  the 
requirement  is  duplicative  of  the  CDL. 

The  Federal  Register  of  May  19, 1993 
makes  it  clear  that  proliferation  of  such 
training  and  licensing  requirements  by  other 
jurisdictions  (states)  would  make  it 
"burdensome  for  non-domiciled  drivers  who 
must  preregister  for  tests  at  specified  times 
and  locations  *   *   *".  By  parity  of  reasoning, 
counties  or  other  political  subdivisions 
would  cause  "obstacles"  to  transportation 
that  are  at  least  as  great,  if  not  greater. 

For  the  foregoing  reasons,  petitioner  seeks 
preemption  of  those  portions  of  the  Nassau 


County  Fire  Prevention  ordinance  as 
described. 

Submitted  by:  Richard  Brescia,  New  York 
Capitol  Consultants,  120  Washington  Ave., 
Albany,  New  York  12210. 

For  Petitioner  New  York  Propane  Gas 
Association,  P.O.  Box  5006,  Albany,  New 
York  12205. 

[FR  Doc.  97-15074  Filed  6-9-97;  8:45  am) 

BILLING  CODE  4»10-afr-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-1 75-86) 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
conunents  concerning  an  existing  final 
regulation,  EE-1 75-86  (TD  8357), 
Certain  Cash  or  Deferred  Arrangements 
and  Employee  and  Matching 
Contributions  Under  Employee  Plans 
(§§  I.401(k}-1,  1.401(m)-l,  and 
54.49f&-l). 

DATES:  Written  comments  should  be 
received  on  or  before  August  11.  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue  *  • 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-1 75- 
86. 

Abstract:  This  regulation  provides  the 
public  with  the  guidance  needed  to 
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comply  with  sections  40Ukj,  401(mJ, 
and  4979  of  the  Internal  Revenue  Code. 
The  regulation  affects  sponsors  of  plans 
that  contain  cash  or  deferred 
arrangements  or  employee  or  matching 
contributions,  and  employees  who  are 
entitled  to  make  elections  under  these 
plans. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  and  state,  local,  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
355,500. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours.  1,060,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
Whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  June  4, 1997. 
Garrick  R.  Shear, 
mS  Reports  Clearance  Officer. 
|FR  Doc.  97-15157  Filed  6-9-97;  8:45  am) 

MXJNO  COOe  4830-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-255-82] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxinity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulations,  FI-255-82 
(TD  7852),  Registration  Requirements 
With  Respect  to  Debt  Obligations 
(§1.149-l(c)(4)). 

DATES:  Written  comments  should  be 
received  on  or  before  August  11, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Registration  Requirements  With 
Respect  to  Debt.  Obligations. 

OMB  Number:  1545-0945. 

Regulation  Project  Number:  FI-255- 
82. 

Abstract:  These  regulations  require  an 
issuer  of  a  registration-required 
obligation  and  any  person  holding  the 
obligation  as  a  nominee  or  custodian  on 
behalf  of  another  to  maintain  ownership 
records  in  a  manner  which  will  permit 
examination  by  the  Internal  Revenue 
Service  in  connection  with  enforcement 
of  the  Internal  Revenue  laws. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Recordkeepers: 
50,000. 


Estimated  Time  Per  Hecordkeeper:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  aie  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  4. 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-15158  Filed  6-9-97;  8:45  ami 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Cor^rnpr-' 
Request  for  Notice  97-34 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
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other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-34,  Information  Reporting  on 
Transactions  with  Foreign  Trusts  and  on 
Large  Foreign  Gifts. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11, 1997 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLSMFN'fiP^     N' 


^MATION: 


Title:  Information  Reporting  on 
Transactions  with  Foreign  Trusts  and  on 
Large  Foreign  Gifts. 

OMB  Number:  1545-1538. 

Notice  Number:  Notice  97-34. 

Abstract:  Notice  97-34  provides 
guidance  on  new  foreign  trust  and 
foreign  gift  information  reporting 
provisions  contained  in  the  Small 
Business  Job  Protection  Act. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organisations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
10,500. 

Estimated  Time  Per  Respondent:  1 
hour,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  11,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  97-15159  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-1 85-841 

Propcaec  Collection;  Comment 
Request  For  Regulation  Prd)8ct 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-185-84  (TD 
8086),  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements  (§  1.103-10(b)(2)(vi)). 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements. 

OMB  Number:  1545-0940. 

Regulation  Project  Number:  LR-185- 
84. 

Abstract:  This  regulation  liberalizes 
the  procedure  by  which  a  state  or  local 
government  issuer  of  an  exempt  small 
issue  of  tax-exempt  l>onds  elects  the  $10 
million  limitation  upon  the  size  of  such 
issue  and  deletes  the  requirement  to  file 
certain  supplemental  capital 
expenditure  statements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1 ,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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collecuon  oi  iniormauoii;  icj  ways  w 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  June  4,  1997. 
Gurick  R.  Shear, 
mS  Reports  Clearance  Officer. 
[FR  Doc.  97-15160  Filed  6-9-97;  8:45  am] 

BIUJNQ  COOE  483»-01-U 


19  97 


UMI 


69 


Corrections 


Federal  Register 
Vol.  62,  No.  Ill 
Tuesday,  June  10,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register,  ^ency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewtiere  in  the  issue. 
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Correctio! 

[Note:  For  the  wjinpAxiiun  aoL anient  see 
Part  IV  of  today's  issue.] 


In  interim  rule  document  97-8275, 
beginning  on  page  16894,  in  the  issue  of 
Tuesday,  April  8,  1997,  make  the 
following  corrections: 

1.  On  page  16894,  in  the  second 
column,  in  the  second  line,  "Jime  7, 
1997"  should  read  "  June  1,  1997". 

2.  On  page  16895,  in  the  second 
coliunn,  in  the  eighth  full  paragraph,  in 
the  fifth  line,  "credible"  should  read 
"creditable". 

3.  On  page  16899,  in  the  third 
column,  in  footnote  12,  in  the  first  line, 
"for  participation"  should  read  "for  a 
participant". 

4.  On  page  16907,  in  the  first  column, 
in  the  second  paragraph,  in  the  second 
line,  "or"  should  read  "of. 

5.  On  page  16909,  in  the  second 
column,  in  the  seventh  line,  "lock"  is 
added  immediately  following  "job"  and 
before  "benefit". 

6.  On  page  16909,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  ninth  line,  "medial"  should  read 
"medical". 

7.  On  page  16916,  in  the  second 
colimm,  in  the  eighth  line,  "or"  should 
read  "of. 

8.  On  page  16917,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  twelfth  line,  "notices"  is  added 
immediately  following  "issuing"  and 
before  "to". 

9.  On  page  16924,  the  table  of 
Estimates  for  Certifications  appearing  at 
the  bottom  of  the  page  is  corrected  to 
read  as  follows: 

Estimates  for  Certifications 


Ymt 

Total  ra- 
ipondenls 

Total  re- 
sponses 

Average  bme  per  re- 
sponse (rangs) 

Burden  hours  (range) 

Cost  (range) 

1997 ...._ _..    _ _ „_ 

1.400 
1,400 

1  ^1  j^il  u 

1  ?!  =1  5 

3.32  mn  

634  min  . 

5.19  0*1  

12^3  mm 

K.17nwi     

1.809.119  t»s 
3.456.036  hrs  ... 

2,242,886  hn 

5,720,198  hrs 

2,510.461  hrs  

5.804.406  hrs _... 

S36J66.106 
53.434.626 
40.928.939 
74359.759 
42  124  907 

1998 _ _ 

1999  ...   

12.41  mm      ._... 

75.760,119 

Note:  The  oocts  above  include  the  costs  assooated  *M\  issuers  ackng  as  sennce  providers  tor  group  health  plans.  The  coets  are  also  included  in  the  Depanmert  ol  Labors  estmates. 


10.  On  page  16931,  in  the  second 
column,  in  §  54.9801-4T(a)(2),  in  the 
third  line,  "expected"  should  read 
"excepted". 

11.  On  page  16932,  in  the  first 
column,  in  §  54.9801-4T(b)(2)(iv),  in 
paragraph  (ii)  of  Example  6,  in  the 


fourth  line,  "62-break"  should  read  "62- 
day  break". 

§  54  9SC-    j'      Xorrecied^ 

12.  On  page  16935,  in  the  second 
column,  in  §  54.9801-5T(a)(6),  in  the 
first  line  "specification"  should  read 
"certification". 

13.  On  page  16935,  in  the  third 
column,  in  §  54.9801-5T(b)(2),  in  the 


ninth  line,  "needs  to  order"  should  read 
"needs  in  order". 

$  54.9801 -6T    [Corrw:ted] 

14.  On  page  16937,  in  the  second 
column,  in  §  54.9801-6T(aK3),  in  the 
Eighth  line  "and  "  is  added  immediately 
following  "plan". 


ISS 


j>4.^^<>4-iT    [CoiTsctod] 

15.  On  page  16939,  in  the  second 
column,  in  §  54.9804-lT(a),  in  the  first 
line,  "for  certain"  is  added  immediately 
following  "exception"  and  before 
"small". 

16.  On  page  16939,  in  the  third 
column,  in  §  54.9804-lT{b)(4),  in  the 
third  line.  "Covered"  should  read 
"Coverage". 

^  2  D  9  0. 701  -3    [Corrected] 

17.  On  page  16943.  in  the  first 
column,  in  §2590.701-3(a)(l)(i)(C).  in 
paragraph  (ii)  of  Example  2,  in  the  first 
line,  "The  rider  is"  should  read  "the 
rider  is  a". 

18.  On  page  16943,  in  the  first 
column,  in  §  2590.701-3(a)(l)(i)(C),  in 
paragraph  (ii)  of  Example  4,  in  the  first 
line  "leg  is  fracture"  should  read  "leg 
fracture". 

19.  On  page  16943.  in  the  third 
column,  in  §  2590.701-3(a)(2){ii)(B),  in 
paragraph  (ii)  of  the  example,  in  the 
eleventh  line,  "in"  is  removed. 


S  2590.701-6    [Corrected] 

20.  On  page  16948.  in  the  third 
column,  in  §  2590.701-5(a)(5)(iii).  in  the 
first  line.  "Transaction"  should  read 
"Transition". 

21.  On  page  16949.  in  the  first 
column,  in  §  2590.701-5(a)(6)(i).  in  the 
19th  line,  "covering"  should  read 
"coverage". 

22.  On  page  16949,  in  the  second 
column,  in  §2590.701-5(b)(2).  in  the 
second  line  "Information  to  be 
disclosed."  is  removed. 

§2590.731    [Corrected] 

23.  On  page  16953.  in  the  third 
column,  in  §  2590.731(d)(1),  in  the 
eighth  line,  "an"  should  read  "than". 

§2590.732    [Corrected] 

24.  On  page  16954,  in  the  first 
column,  in  §  2590.732(b)(1),  in  the  first 
line,  "(92)"  should  read  "(2)". 

§144.103    [Corrected] 

25.  On  page  16958,  in  the  first 
column,  the  definition  of  Preexisting 


condition  exclusion,  in  the  ninth  line, 
"inclusion"  should  read  "exclusion". 

§146.111    [Corrected] 

26.  On  page  16959,  in  the  first 
column,  in  §  146.111,  the  second 
paragraph  (a)(1).  should  be  designated 
as  (a)(l)(i). 

§146.113    [Corrected] 

27.  On  page  16961.  in  the  third 
column,  in  §  146.113(b)(2)(v)(B).  in  the 
first  Example,  in  the  first  line,  the 
designation  "(1)"  should  read  "(i)". 

§146.145    [Corrected] 

28.  On  page  16971.  in  the  second 
column,  in  §  146.145(b)(4)(i).  in  the 
eighth  line,  "expected"  should  read 
"excepted". 

§146.152    [Corrected] 

29.  On  page  16972,  in  the  second 
column,  in  §  146.152(b)(1),  in  the 
second  line,  "as"  should  read  "has". 

BILUNQ  CODE  150641.O 
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F  eo  •» '  a    a  V  ation  Administration 

14  :cK  '.-'H^.s  107 and  108 

[Ok  h#'  So.  28745;  Amefwlment^s.  107- 
9  ana  108-141 

RIN  2120-AG27 

Pais  'cation  of  Security  Records 

AQEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Disposition  of  comments  on 
final  rule. 

SUMMARY:  On  November  27, 1996.  the 
FAA  adopted  rules  with  a  request  for 
comments  establishing  penalties  for 
falsifying  security  records.  The 
amendments  provided  a  means  for  the 
FAA  to  take  legal  enforcement  action 
against  persons  who  make  such 
statements,  and  thereby  enhance  the 
security  of  civil  aviation.  This  action  is 
a  summary  and  disposition  of  conunents 
received  on  that  final  rule. 
ADDRESSES:  The  complete  docket  for  the 
final  rule  on  the  Falsification  of  Security 
Records  may  be  examined  at  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Room  915-G,  Docket  No. 
28745,  800  hidependence  Ave.,  SW. 
Washington,  DC  20591.  weekdays 
(except  federal  holidays)  between  9  a.m. 
and  5  p.m. 

FOR  FURTHER  INF0RH4AT10N  CONTACT: 
Robert  Cammaroto  and  Linda  C. 
Valencia,  Office  of  Civil  Aviation 
Security  Policy  and  Planning,  Civil 
Aviation  Secvuity  Division,  ACP-lOO, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
267-3413. 

Sv  p^   rMENTARY  INFORMATION: 

Background 

Recently,  the  FAA  found  that  some 
persons  may  be  submitting  fraudulent  or 
intentionally  false  statements  in  records 
used  to  obtain  identification  media  from 
an  airport  operator  that  provides 
unescorted  access  to  security 
identification  display  areas  (SIDA's)  on 
airports. 

Additionally,  the  FAA  recently 
determined  that  some  airport  tenants 
have  submitted  certifications  to  airport 
operators  without  having  performed  the 
required  verification  of  the  applicant's 
employment  history.  This  led  the 
airport  operator  to  issue  identification 
media  that  permitted  unescorted  access 
to  the  SIDA  when  the  tenant  has  not 
verified  prior  employment  or 


esiaDiisnea  mai  me  ajjpui  aiu.'>  uave  no 
prohibited  criminal  convictions. 

On  November  27,  1996,  the  FAA 
adopted  new  rules  for  parts  107  and  108 
of  Title  14.  Code  of  Federal  Regulations 
(61  FR  64242.  Dec.  3.  1996).  Part  107, 
Airport  Security,  sets  forth  the 
requirements  for  airport  security.  Part 
108.  Airplane  Operator  Security,  sets 
the  requirements  for  air  carrier  security. 
The  new  rules  prohibit  fraud  and 
intentional  falsification  under  these 
parts  and  provide  as  follows: 

Section  107.2    Falsification 

No  person  may  make,  or  cause  to  be  made, 
any  of  the  following: 

(a)  Any  fraudulent  or  intentionally  false 
statement  in  any  application  for  any  security 
program,  access  medium,  or  identification 
medium,  or  any  amendment  thereto,  under 
this  part. 

(b)  Any  fraudulent  or  intentionally  false 
entry  in  any  record  or  report  that  is  kept, 
made,  or  used  to  show  compliance  with  this 
part,  or  exercise  any  privileges  under  this 
part. 

(c)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report,  record, 
security  program,  access  medium,  or 
idenUfication  medium  issued  under  this  part. 

Section  J  OS.  4    Falsification 

No  person  may  make,  or  cause  to  be  made, 
any  of  the  following: 

(a)  Any  fraudulent  or  intentionally  false 
statement  in  any  application  for  any  security 
program,  access  medium,  or  identification 
medium,  or  any  amendment  thereto,  under 
this  part. 

(b)  Any  fraudulent  or  intentionally  folse 
entry  in  any  record  or  report  that  is  kept, 
made,  or  used  to  show  compliance  with  this 
part,  or  to  exercise  any  privileges  under  this 
part. 

(c)  Any  reproduction  or  aiteraUon,  for 
fraudulent  purpose,  of  any  report,  record, 
security  program,  access  medium,  or 
idenUfication  medium  issued  under  this  part. 

Because  of  its  effect  on  airport 
security,  the  final  rule  had  good  cause 
justification  for  inunediate  adoption, 
and  no  advanced  notice  to  the  public 
was  offered.  These  rules  were  effective 
immediately,  and  the  immediate  action 
made  it  clear  that  no  intentional 
falsification  of  security  records  will  be 
tolerated  and  the  additional  security 
afforded  the  traveling  public  should  not 
be  delayed. 

Discussion  of  Comments 

The  FAA  has  received  seven 
comments  from  eight  commenters  (one 
comment  was  on  behalf  of  two 
commenters).  All  comments  support  the 
new  rules.  The  FAA  has  identified  no 
reason  to  rescind  or  modify  the  new 
rules.  There  are  several  issues  that 
should  be  further  addressed,  however. 

Several  comments  note  that  a  person 
could  submit  information  in  good  faith 


believing  that  it  was  true  and  later 
discover  that  it  was  false,  and  that  such 
person  should  not  be  held  accountable. 
This  point  is  well-taken. 

As  explained  in  the  preamble  to  the 
rules,  an  intentionally  false  statement 
consists  of  (1)  a  false  representation.  (2) 
in  reference  to  a  material  fact,  (3)  made 
with  knowledge  of  its  falsity.  A 
fraudulent  statement  consists  of  these 
three  elements,  plus  (4)  it  was  made 
with  the  intent  to  deceive,  and  (5)  action 
was  taken  in  reliance  upon  the 
representation.  If  a  person  makes  a 
statement  in  the  good  faith  belief  that  it 
is  true,  then  the  person  has  not  made  a 
statement  with  knowledge  of  its  falsity 
and  element  (3)  of  the  definition  of 
"intentionally  false"  is  not  met.  The 
person  would  not  be  in  violation  of  the 
new  rules. 

One  comment  indicates  that 
contractors  that  perform  duties  related 
to  security  (such  as  catering  and  fueling 
on  an  airport),  and  whose  employees 
must  have  background  checks  under 
parts  107  and  108,  are  not  subject  to  the 
new  rules.  This  is  not  correct.  The  new 
rules  apply  to  all  persons  who  make  an 
entry  in  a  record  or  report  that  is  kept, 
made  or  used  to  show  compliemce  with 
part  107  or  108.  whether  the  person  is 
an  air  carrier,  airport  operator, 
contractor,  tenant,  or  other  entity,  or  is 
an  individual.  As  specifically  pointed 
out  in  the  preamble  to  the  new  rules, 
persons  who  contract  with  air  carriers 
may  be  held  responsible  under  the  new 
rules. 

As  noted  above,  the  new  rules  were 
adopted  in  part  in  response  to  problems 
associated  with  the  checks  required  for 
unescorted  access  to  the  SIDA  at 
airports.  Several  conunents  addressed 
aspects  of  these  rules  as  well  as  other 
provisions  in  parts  107  and  108. 
Because  the  new  falsification  rules  are 
not  intended  to  deal  with  the  substance 
of  the  SIDA  access  rules  or  other  rules 
in  parts  107  and  108,  this  disposition 
does  not  respond  to  those  comments. 
Those  concerns  are  being  considered  in 
connection  with  other  projects 
involving  the  background  check  rules 
and  other  rules. 

Several  conunents  suggest  that  the 
FAA  provide  standard  language  for  use 
on  employment  application  forms  that 
reference  the  new  falsification  rules. 
Such  standard  language  would  provide 
a  warning  about  the  penalties  for 
falsifying  the  information  on  the  forms. 

The  FAA  has  considered  providing 
such  standard  language;  however,  there 
is  a  great  diversity  in  the  content  and 
use  of  such  applications  in  the  industry. 
It  is  not  apparent  that  the  FAA  could 
create  a  warning  notice  that  easily 
would  be  adaptable  to  all  industry 
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forms.  The  FAA  encourages  industry 
groups  to  develop  language  that  will 
work  in  their  particular  circumstances. 

Conclusion 

After  consideration  of  the  comments 
submitted  in  response  to  the  final  rule, 
the  FAA  has  determined  that  no  further 
rulemaking  action  is  necessary. 
Amendments  107-9  and  10&-14  remain 
in  effect  as  adopted. 

Issued  in  Washington,  DC  on  )une  2, 1997. 
Barry  L.  Valentine, 

Acting  Administrator. 

[PR  Doc.  97-15017  Filed  6-9-97;  8:45  am] 
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D  r  3  A  P  '  M  ENT  OF  EDUCATION 

0'*  ce  :,<!  Special  Education  and 

^^e'^aDiitative  Services 

AGCNCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  programs  administered  by 
the  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS)  under 
the  Individuals  with  Disabilities 
Education  Act  (IDEA).  The  Secretary 
may  use  these  priorities  in  Fiscal  Year 
1997  and  subsequent  years.  The 
Secretary  takes  this  action  to  focus 
Federal  assistance  on  identified  needs  to 
improve  results  for  children  with 
disabilities.  The  final  priorities  are 
intended  to  ensure  wide  and  effective 
use  of  program  funds. 
EFFECTIVE  DATE:  These  priorities  take 
effect  on  July  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  these  final 
priorities  contact  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2641.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to:  (202)  205-8717.  Telephone: 
(202) 260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-9860.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print,  . 
audiotape,  or  computer  diskette)  by 
contacting  the  Department  as  listed 
above. 

SUPPt-EMENTARY  INFORMATION:  This 
notice  contains  five  final  priorities 
authorized  by  the  Individuals  with 
Disabilities  Education  Act.  These  final 
priorities  support  the  National 
Education  Goals  by  helping  to  improve 
results  for  children  with  disabilities. 

On  March  24,  1997,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  FR 
13972). 

The  publication  of  these  final 
priorities  does  not  preclude  the 
Secretary  &x)m  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements.  Funding  of  particular 
projects  depends  on  the  availability  of 
funds,  and  the  quality  of  the 
applications  received. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 


Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  forty-five  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Priority — Center  on  Implementing 
Inclusive  Education  for  Children  With 
Disabilities  in  Urban  Districts, 
Particulariy  Students  With  Severe 
Disabilities,  as  Part  of  Systemic 
Education  Reform  Efforts 

Comment:  One  commenter 
recommended  that  the  priority  require 
the  center  to  collect  and  disseminate 
information  on  best  practices  in  special 
education  in  areas  other  than  inclusion. 
The  commenter  stated  that  collecting 
and  disseminating  information  on 
inclusion  practices,  as  required  in  the 
proposed  priority,  promoted  one  special 
education  setting  over  another. 

Discussion:  The  Secretary  agrees  that 
collecting  and  disseminating 
information  on  best  practices  in  special 
education  is  important,  and  notes  that 
there  are  several  ongoing  Departmental 
initiatives  to  do  just  that.  The  Secretary 
prefers  not  to  duplicate  those  ongoing 
efforts,  and  believes  that  there  is  a 
compelling  need  for  the  timely 
dissemination  of  information  on 
inclusion  practices  to  urban  districts 
confronted  with  increasingly  complex 
issues. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  governance  of 
the  school  dis^ct  as  well  as  the 
governance  of  schools  be  added  to  the 
priority. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  governance  of 
the  school  district  affects  the  success  of 
inclusion  and  systemic  education 
reform  initiatives. 

Changes:  The  priority  has  been 
revised  to  add  language  on  the 
governance  of  the  school  district.  Under 
(f)(3),  the  language  of  the  priority  has 
been  revised  to  include  evaluation  data 
at  the  building  and  district  levels.  Also,  " 
governance  has  been  added  to  the 
language  under  (f)(7),  and  the  priority 
now  requires  the  analysis  of  policies, 
procediues,  governance,  and  fiscal 
implications  at  the  urban  district  level. 

Comment:  One  commenter  suggested 
that  the  Center  should  specifically  look 
at  how  children  with  disabilities  in 
urban  districts  are  included  in  the 
State's  accountability  system  with 


special  emphasis  on  how  students  with 
severe  disabilities  are  assessed  and 
accountability  for  student  progress  is 
ensured. 

Discussion:  The  Secretary  agrees  that 
the  Center's  activities  could 
complement  other  projects  on 
accountability  supported  by  the 
Department. 

Changes:  Language  has  been  added  to 
include  State  assessment  and  public 
accountability  systems  in  the  (f)(6) 
requirement  for  the  Center  to  produce  a 
variety  of  evaluation  data  including 
information  about  how  project  activities 
are  integrated  in  broader  school  reform 
efforts. 

Comment:  One  commenter  requested 
clarification  on  whether  or  not  the  60- 
month  project  is  one  single  award  for 
the  Nation  and  if  it  is  considered  a  pilot 
project. 

Discussion:  As  stated  in  the  priority, 
the  Department  plans  to  make  one 
award,  national  in  scope,  the  intent  of 
which  is  to  be  a  capacity  building 
project  to  implement  what  we  have 
learned  thus  far  in  urban  settings. 

Changes:  None. 

Comment:  One  commenter  implied 
that  the  priority  should  also  include  a 
rural  and  suburban  focus. 

Discussion:  The  Secretary  notes  that 
there  are  many  examples  of  inclusive 
practices  occurring  in  suburban  (e.g., 
Minnesota,  Maryland)  and  rural  (e.g., 
Vermont,  New  Hampshire,  Maine, 
Kansas,  Oregon)  environments,  but  the 
issues  aroimd  implementing  integrated, 
inclusive  practices  in  urban  settings 
have  been  far  more  complex  and 
problematic.  Given  that  forty  percent  of 
our  Nation's  students  attend  four 
percent  of  the  country's  school  districts, 
the  need  is  compelling  to  focus  on 
urban  districts. 

Changes:  None. 

Comment:  Department  staff  received 
several  comments  indicating  confusion 
between  the  title  of  the  proposed 
priority  and  the  requirements  of  the 
priority.  Some  individuals  thought  the 
Center  was  required  to  be  located  in  an 
urban  district,  while  others  questioned 
whether  or  not  the  Center's  activities 
were  exclusively  focused  on  students 
with  severe  disabilities. 

Discussion:  The  Secretary  agrees  the 
title  of  the  proposed  priority  could  be 
confusing  with  regard  to  the  location  of 
the  Center  and  the  foctis  on  students 
with  severe  disabilities.  The  Center  is 
not  required  to  be  physically  located  in 
an  urban  district;  however,  the  focus  of 
the  priority  is  inclusive  education  for 
students  with  disabilities  in  urban 
districts.  In  addition,  although  the 
priority  includes  all  students  with 
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disabilities,  the  primary  emphasis  is  on 
students  with  severe  disabilities. 

Changes:  The  title  has  been  changed 
to  "Center  on  Implementing  Inclusive 
Education  for  Children  with  Disabilities 
in  Urban  Districts,  Particularly  Students 
with  Severe  Disabilities,  as  Part  of 
Systemic  Education  Reform  Efforts." 

Priority — Center  to  Promote  the  Access 
to  and  Participation  by  Minority 
Institutions  in  Discretionary  Programs 
Authorized  Under  the  Individuals  With 
Disabilities  Education  Act  (IDEA) 

Comment:  One  commenter  stated  that 
if  the  Regional  Resource  Centers  are 
already  conducting  technical  assistance 
(TA)  activities  on  a  national  basis,  then 
it  may  be  less  essential  for  the  Center 
funded  under  this  priority  to  provide 
TA  to  eligible  institutions. 

Discussion:  The  technical  assistance 
activities  of  the  Regional  Resource 
Centers  are  much  broader  in  scope  and, 
unlike  the  activities  identified  in  this 
priority,  are  not  specifically  designed  to 
improve  the  capacity  of  Historically 
Black  Colleges  and  Universities 
(HBCUb),  other  minority  institutions 
(OMIs),  and  oLaer  eligible  institutions 
(OEIs)  to  prepare  personnel  to  work 
with  children  with  disabilities.  The  TA 
activities  under  this  priority  must  be 
based  on  the  personnel  preparation 
needs  of  HBCUs,  OMIs,  and  OEIs  and 
address  those  needs  in  the  most 
effective  and  cost  efficient  way.  To  the 
extent  that  other  technical  assistance 
providers  may  be  involved  in  related 
activities,  the  Secretary  believes  that  the 
required  coordination  between  the 
Center  funded  under  this  priority  and 
other  providers  of  technical  assistance 
will  enhance,  not  duplicate,  the 
purposes  of  this  grant. 

Cnanges:  None. 

Comment:  One  commenter  stated  that 
this  priority  should  require  that  plans 
for  technical  assistance,  dissemination 
of  materials  on  persoimel  preparation 
competitions  under  IDEA,  and  related 
analyses  concerning  HBCUs,  OMIs,  and 
OEIs  take  into  account  the  findings  and 
plan  developed  imder  Priority  4 — Focus 
2,  Developing  a  National  Plan  for 
Training  Personnel  to  Teach  Children 
with  Blindness  and  Low  Vision. 

Discussion:  The  Minority  Center  will 
provide  technical  assistance  (TA)  to 
HBCUs,  OMIs,  and  OEIs  based  on  the 
specific  TA  needs  of  each  particular 
entity.  If  training  personnel  to  teach 
children  with  blindness  and  low-vision 
is  a  specific  TA  need  of  a  minority 
institution,  as  determined  by  the 
institution's  particular  needs 
assessment,  then  the  Minority  Center 
would  provide  that  TA.  It  would  be 
appropriate  for  the  Minority  Center,  in 


providing  TA  for  the  preparation  of 
persormel  to  teach  children  with 
blindness  and  low  vision,  to  consider 
the  findings  under  Priority  4 — Focus  2. 
However,  given  the  variety  of  potential 
TA  needs  of  those  minority  entities  that 
will  receive  assistance  from  the  Center, 
the  Secretary  prefers  not  to  specify  the 
particular  areas  of  personnel 
preparation  on  which  the  Center  must 
foc\is. 

Changes:  None. 

Priority — Technical  Assistance  to  Parent 
Projects 

Comment:  Four  commenters 
suggested  that  the  requirement  in  this 
priority  to  provide  technical  assistance 
(TA)  and  dissemination  shoxild  be 
expanded  to  cover  certain  specific 
issues,  including  educational  reform, 
assessment,  alternative  conflict 
resolution,  and  transition  issues. 

Discussion:  The  priority  requires  that 
direct  TA  and  dissemination  activities 
on  relevant  content  areas  (as  identified 
through  the  needs  assessment)  be 
provided  to  individual  parent  training 
and  information  projects  (PTIs)  and 
authorizes  the  Technical  Assistance  to 
Parent  Projects  (TAPP)  to  provide  TA 
and  dissemination,  as  appropriate,  on 
the  specific  topics  identified  by  the 
commenter.  The  Secretary  agrees, 
however,  that  educational  reform  and 
alternative  conflict  resolution  are 
particularly  important  issues,  and  has 
added  specific  references  to  these  issues 
within  the  priority. 

Changes:  The  priority  has  been 
amended  to  identify  educational  reform 
and  alternative  conflict  resolution  as 
examples  of  content  areas  that  may  be 
addressed. 

Comment:  Twenty-nine  (29) 
commenters  wrote  in  support  of 
including  conununity-based  parent 
resource  centers  that  are  not  funded 
under  IDEA,  but  are  successfully  serving 
traditionally  underrepresented  or 
underserved  parents  of  children  in 
urban  and  rural  settings,  as  eligible 
recipients  of  all  TA  activities. 
Commenters  suggested  that  these 
community-based  parent  resource 
programs,  in  addition  to  the  PTIs 
currently  supported  under  IDEA,  should 
be  able  to  receive  assistance  fi'om  the 
TAPP.  Some  of  the  commenters 
recommended  that  the  purpose  section 
of  the  priority  specifically  refer  to  these 
community-based  parent  resource 
centers,  while  others  suggested  that 
these  centers  be  identified  in  each  of  the 
required  activities  listed  in  paragraphs 
(a)  through  (f)  of  the  priority.  In 
addition,  some  commenters 
reconmiended  that  regional  leadership 
retreats  for  parent  leaders  of  the 


community-based  parent  resource 
centers  be  a  required  TA  activity. 

Discussion:  The  Secretary  agrees  that 
the  community-based  parent  resource 
centers  that  do  not  currently  receive 
funding  under  IDEA  are  providing 
important  support  to  communities 
confronted  with  a  host  of  societal 
challenges.  The  Secretary  also  agrees 
that  including  these  projects  in  current 
TAPP  activities  has  been  beneficial  to 
parents  in  many  communities. 
Accordingly,  the  Secretary  has  amended 
the  priority  to  clarify  that  non-IDEA 
parent  resource  CMiters  are  not 
necessarily  precluded  from  participating 
in  TAPP  activities.  In  particular,  the 
Secretary  has  revised  the  priority  to 
enable  community-based  parent  centers 
that  are  not  funded  under  IDEA  to 
receive  TA  in  order  to  better  serve 
underserved  and  underrepresented 
populations.  However,  the  Secretary 
emphasizes  that  the  primary  purpose  of 
the  priority  is  to  provide  TA  for 
establishing,  developing,  and 
coordinating  parent  training  and 
information  projects  (PTIs)  supported 
under  IDEA  and  encourages 
commvmity-based  centers  to  compete  for 
IDEA  funding.  Given  the  requirement 
that  the  TAPP  focus  on  cooniination 
between,  and  improvement  of,  IDEA 
parent  projects,  it  is  largely  within  the 
TAPP's  discretion  to  determine  the 
extent  to  which  it  can  address  the  needs 
of  other  centers. 

Changes:  The  proposed  priority  has 
been  amended  to  authorize  the  TAPP  to 
provide  TA  to  parent  resource 
organizations  that  are  not  funded  under 
IDEA  in  order  to  improve  aervices  to 
underserved  and  underrepresented 
populations. 

Comment:  Seventeen  commenters 
recommended  that  the  TAPP  be 
required  to  conduct  a  leadership  retreat 
similar  to  the  cross-regional  retreat 
previously  conducted  by  the  current 
TAPP.  Another  commenter  did  not 
believe  it  necessary  or  beneficial  for 
separate  leadership  retreats  to  be  funded 
for  community-based  or  experimental 
parent  programs.  The  commenter 
believed  that  it  was  important  for  all 
parent  training  entities  to  be  trained 
together  and  to  receive  and  benefit  from 
the  information  provided  at  each  event. 
This  commenter  also  suggested  several 
content  areas  (e.g.,  transition,  early 
intervention,  and  best  practices  in 
inclusive  settings  for  various 
disabilities)  that  should  be  addressed  at 
the  national  and  regional  conferences. 

Discussion:  The  Secretary  believes  it 
is  important  to  allow  applicants  the 
opportunity  to  propose  what  they 
believe  to  be  the  most  effective 
approach  for  planning  and  conducting 
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the  national  and  regional  conferences, 
and  any  additional  meetings  or  retreats 
they  deem  beneficial.  The  Secretary 
expects  applicants  to  propose  a 
management  strategy  or  strategies  for 
conducting  the  conferences,  and  to 
justify  implementation  of  their 
particular  plans. 

Changes:  None. 

Comment:  Four  commenters 
expressed  support  for  a  regional 
approach  toward  delivering  TA.  One 
commenter  stated  that  the  regional 
conferences  are  essential,  and  that  they 
should  be  conducted  by  personnel  from 
each  specific  region  and  address  issues 
pertinent  to  that  particular  region. 
Another  commenter  recommended  that 
TAPP  be  organized  on  a  regional  basis. 
This  conunenter  stressed  that  each 
region  has  it  own  unique  characteristics, 
issues  and  problems  that  can  be 
addressed  most  effectively  by  a  regional 
unit.  One  commenter  suggested  that  the 
TAPP  include  a  full-time  regional 
director  in  each  of  the  four  regions. 

Discussion:  The  Secretary  agrees  that 
a  regional  approach  to  providing  TA  is 
often  beneficial,  but  believes  that  other 
approaches  may  be  equally  appropriate 
and  beneficial.  The  Secretary  believes  it 
is  the  responsibility  of  the  applicant  to 
determine  how  best  to  provide  TA  in 
order  to  fulfill  the  purposes  of  the 
priority,  and  declines  to  impose  more 
specific  limitations  on  available  TA 
approaches. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  TAPP  assist  the  PTIs  to 
technologically  link  to  information 
produced  by  specialized  centers  on 
transition,  inclusion,  and  assistive 
technology,  and  by  other  centers  funded 
under  IDEA.  This  commenter  also  stated 
that  the  TAPP  should  help  PTIs  to  link 
electronically  to  sources  other  than 
National  Information  Center  for 
Children  and  Youth  with  Disabilities 
(NICHCY),  such  as  Educational 
Resources  Information  Center 
Clearinghouse  on  Disabilities  and  Gifted 
Education  (ERIC),  sources  on  genetic 
information,  and  other  information 
resources  that  provide  data  on  specific 
disability  areas  and  identify  the  best 
practices  for  achieving  educational 
success  in  relation  to  disability  area,  age 
level,  and  severity  of  disability. 

Discussion:  The  priority  requires  the 
TAPP  to  electronically  link  the  PTIs  to 
each  other,  to  NICHCY,  and  to  other 
information  sources  emd  also  requires 
the  project  to  implement  additional 
strategies  for  maximizing  the  computer 
and  technological  capabilities  of  the 
PTIs.  The  Secretary  supports  each  of  the 
suggestions  recommended  by  the 
commenter  and  emphasizes  that  each  is 


authorized  under  the  priority.  The 
Secretary  prefers,  however,  that 
applicants  be  given  the  opportunity  to 
propose  and  justify  their  own  approach 
toward  linking  PTIs  electronically 
within  the  limited  parameters  outlined 
in  the  priority. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  both  the  National 
TAPP  director  and  the  Regional  TAPP 
directors  be  parents.  The  commenter 
pointed  to  the  growth  of  the  parent 
movement  and  the  strength  of  parental 
leadership  to  support  the  position  that 
parents  assume  these  positions. 

Discussion:  The  Secretary  cannot 
direct  that  the  TAPP  appoint  particular 
classes  of  people  to  director  positions. 
The  Secretary  agrees,  however,  that 
parent  leadership  development  and 
mentoring  should  come  largely  from 
other  parents.  This  position  is 
supported  by  the  authorizing  legislation 
for  the  PTI  program  which  provides  for 
extensive  involvement  of  parents  of 
infants,  toddlers,  children,  and  youth 
with  disabilities  in  the  operation  of 
PTIs. 

Changes:  None. 

Comment:  Three  commenters  noted 
that  evaluation  was  not  specifically 
identified  as  a  required  activity  of  the 
TAPP  project.  The  commenters 
recommended  that  TAPP  be  required  to 
evaluate  regularly  the  results  of  its 
technical  assistance  system. 

Discussion:  The  Secretary 
acknowledges  the  importance  of 
evaluating  the  technical  assistance 
system  and  of  seeking  feedback  from 
users  of  the  system.  The  Secretary  notes, 
however,  that  the  conunenters'  concerns 
are  addressed  by  the  application  review 
process.  The  selection  criteria  for  this 
competition  require  the  reviewers  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  described  in  each 
application,  including  the  extent  to 
which  the  applicant's  methods  of 
evaluation  are  appropriate  for  the 
project,  are  objective  and  produce  data 
that  are  quantifiable.  The  information 
on  selection  criteria  is  included  in  the 
application  package  each  applicant 
receives  rather  than  in  the  priority  itself. 

Changes:  None. 

Priority — Special  Pro)ects — National 
Initiatives 

Focus  1 — An  Academy:  Linking  Teacher 
Education  to  Advances  in  Research 

Comment:  One  commenter  suggested 
that  the  Academy  use  computer-assisted 
instruction  and  select  appropriate 
software  as  part  of  its  responsibility  to 
enhance  educational  results  for  children 
with  disabilities  through  the  use  of 
technology. 


Discuss/on  .The  Secretary  agrees  that 
the  use  of  computer-assisted  instruction 
and  the  selection  of  appropriate 
software  can  be  effective  strategies  in 
improving  results  for  children  with 
disabilities.  The  Secretary  emphasized 
that  the  priority  does  not  preclude  an 
applicant  from  proposing  either  of  these 
methods.  Nevertheless,  the  Secretary 
prefers  to  retain  the  broad  authority  in 
the  priority  that  affords  applicants  the 
discretion  to  propose  and  justify  those 
technological  strategies  that  they 
consider  appropriate. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  Academy 
address  a  broader  range  of  research  that 
has  demonstrated  positive  results  for 
children  with  disabilities  (i.e.. 
empirically  validated  methods).  The 
commenter  suggested  that  applicants 
could  then  put  together  their  "best 
package"  of  methods  to  be  covered,  and 
supply  the  data  to  support  that  package. 

Discussion:  While  there  exists  a 
broader  range  of  research-based  designs 
that  identify  validated  approaches,  the 
Academy  must  focus  its  resources  on 
addressing  national  needs  through 
advances  in  research.  At  this  time,  the 
Secretary  believes  that  the  selected 
topics  are  the  most  critical  national 
needs  for  which  there  is  sufficient 
research  to  inform  practice. 

Changes:  None. 

Comment:  One  commenter  requested 
clarification  as  to  whether  the  Academy 
must  address  all  three  focus  areas:  (a) 
Teaching  reading  to  children  with 
learning  disabilities;  (b)  using 
technology  to  enhance  educational 
results  for  children  with  disabilities; 
and  (c)  using  positive  behavioral 
supports  to  teach  children  with 
disabilities  who  exhibit  challenging 
behaviors. 

Discussion:  The  priority  requires  the 
Academy  to  focus  its  staff  and  resources 
on  all  three  of  the  identified  focus  areas. 

Changes:  None. 

Comment:  One  commenter  requested 
clarification  as  to  how  researchers  will 
benefit  from  the  Academy's  activities 
and  asked  whether  only  original 
researchers  can  apply  for  the  Academy. 

Discussion:  The  priority  states  the 
teacher  education  programs  will  benefit 
by  integrating  research  advances  into 
their  respective  preservice  preparation 
programs,  and  that  researchers  will 
benefit  from  learning  how  the  findings 
of  their  research  impact  and  may  be 
used  to  improve  persormel  preparation 
programs.  Both  statements  were 
intended  as  examples  of  the  potential 
benefits  of  bridging  the  gap  between 
research  and  practice,  and  were  not 
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intended  to  impose  any  restrictions  on 
the  pool  of  eligible  applicants. 
changes:  None. 

Focus  2' — Developing  a  National  Plan  for 
Training  Personnel  to  Serve  Blind  and 
Low- Vision  Children 

Comment:  One  commenter  requested 
that  Focus  2  of  the  priority  use  "person- 
first  language"  (e.g.,  "children  with 
blindness")  as  opposed  to  "blind 
children." 

Discussion:  The  Secretary  agrees  with 
commenter  and  has  amended  the 
priority  accordingly. 

Changes:  The  Secretary  has  changed 
all  references  to  "blind  and  low-vision 
children"  in  the  proposed  priority  to 
"children  with  blindness  and  low- 
vision." 

Comment:  Two  commenters 
recommended  that  the  needs  of  students 
with  multiple  and  severe  disabilities 
(including  vision  loss)  be  addressed  by 
the  priority.  One  of  the  coirunenters 
stated  that  the  curricula  at  the 
institutions  of  higher  education  should 
support  the  development  of  knowledge 
and  skills  related  to  the  education  of 
children  who  are  blind  and  have 
multiple  disabilities,  including  those 
with  deaf-blindness. 

Discussion:  The  intent  of  the  priority 
is  to  understand  the  systemic  natiu«  of 
the  problem  of  preparing  personnel  to 
teach  children  with  blindness  and  low- 
vision.  The  project,  based  on  a  systemic 
and  systematic  needs  assessment,  shall 
design  a  comprehensive  approach  that 
includes  strategies  for  solving  the 
shortage  problem  of  personnel  in  this 
area.  While  curricula  at  institutions  of 
higher  education  might  address  the 
needs  of  children  who  are  blind  and 
have  multiple  disabilities,  it  would  be 
premature  to  require  that  such  issues  be 
part  of  an  eventual  strategy.  The 
Secretary  prefers  to  retain  the  broad 
language  of  the  priority,  and  allow  the 
project  to  identify  and  address  critical 
issues  (including,  if  appropriate,  severe 
and  multiple  disabilities  such  as  deaf- 
blindness)  and  to  reconunend  a  solution 
in  the  National  Plan. 

Changes:  None. 

Comment:  Three  commenters 
recommended  that  the  National  Plan  for 
training  personnel  to  meet  the  needs  of 
children  with  blindness  and  low-vision 
include  training  of  both  orientation  and 
mobility  specialists  and  teachers  of 
children  with  deaf-blindness.  One 
commenter  noted  that  students  often 
enter  dual  certification  programs  for 
orientation  and  mobility  instructors  and 
teachers  of  children  with  deaf-blindness 
or  other  visual  impairments.  One 
commenter  recommended  requiring 
early  childhood,  adolescence,  and 


technology  issues,  and  collaboration 
techniques  as  part  of  the  plan  develof>ed 
under  Focus  2. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  personnel  with  a 
wide  range  of  skills  and  knowledge  are 
necessary  to  address  the  various  needs 
of  children  with  visual  impairments.  At 
the  same  time,  however,  the  Secretary 
believes  that  it  is  particularly  important 
to  address  the  need  for  teachers. 

Changes:  The  priority  has  been 
revised  in  its  title  and  in  the  text  to  refer 
to  persormel  to  "serve"  rather  than 
"teach"  or  "educate"  children  with 
blindness  and  visual  impairments. 
However,  language  has  also  been  added 
to  the  priority  to  emphasize  the 
importance  of  addressing  the  need  for 
qualified  personnel  "particularly  in  the 
area  of  teaching". 

Comment:  Two  commenters 
recommended  that  the  National  Plan 
under  Focus  2  be  developed  as  quickly 
as  possible.  One  commenter  suggested 
that  the  Department  require  the  project 
to  be  completed  in  2  years  given  the 
immediate  need  for  personnel  to  teach 
children  with  blindness  and  low-vision. 
Specifically,  the  commenter  proposed  a 
5—6  month  period  to  conduct  the  needs 
assessment,  and  one  and  a  half  years  to 
develop  the  National  Plan. 

Discussion:  The  Secretary  is 
committed  to  developing  a 
comprehensive  National  Plan  as  quickly 
as  possible,  and  believes  a  two-year  time 
frame  is  adequate.  The  project  period 
(up  to  24  months)  is  identified  in  the 
application  notice  for  this  competition. 
Changes:  None. 

Comment:  Two  commenters  made 
suggestions  concerning  the  funding 
level  needed  to  develop  a  National  Plan 
for  training  personnel  to  teach  children 
with  blindness  and  low  vision.  One 
commenter  stated  that  a  total  allocation 
of  $300,000  would  be  sufficient,  while 
another  commenter  recommended  that 
funding  be  sufficient  to  allow  all 
interested  parties  (e.g.,  parents,  teachers, 
universities,  consumers.  State  and  local 
educational  agencies,  professional 
organizations,  national  service  agencies, 
national  accreditation  agencies)  to 
participate  in  the  development  of  the 
plan  by  traveling  to  meetings  and/or 
utilizing  distance  technologies  (e.g., 
video  conferencing).  The  latter 
commenter  stated  that  if  all  such  parties 
collaborate  during  the  development  of 
the  National  Plan,  the  plan  is  more 
likely  to  be  implemented  successfully. 
Discussion:  The  Secretary  agrees  that 
a  funding  level  of  $300,000  for  up  to 
two  years  should  be  sufficient  to 
develop  a  national  strategy  that  includes 
appropriate  collaboration  of  interested 
parties.  This  maximum  award  level  is 


reflected  in  the  application  notice  for 
this  competition. 
Changes:  None. 

Comment:  One  commenter  stated  that 
the  project  under  Focus  2  identify  and 
utilize  the  most  acciirate  data  regarding 
the  numbers  of  children  served  in 
cormection  with  the  needs  assessment 
The  commenter  noted  various 
discrepancies  in  counts  and  stated  that 
the  discrepancies  exist  because  the 
aimual  count  provisions  under  ID^A 
require  State  departments  of  education 
to  categorize  children  by  a  primary 
disability.  The  commenter  asserted  that 
the  project's  analysis  of  the  personnel 
shortage  will  be  faulty  without 
identifying  all  children  with  blindness 
and  low- vision  and  their  service  needs, 
and  that  the  analysis  must  account  for 
the  numbers  of  children  underserved  or 
not  currently  served. 

Discussion:  The  Secretary  agrees  that 
th«  accuracy  of  the  number  of  children 
with  blindness  and  low-vision,  types  of 
services  needed,  and  the  personnel 
needed  to  provide  necessary  services  are 
important  issues  that  may  be  considered 
in  determining  the  extent  of  the 
personnel  shortage  and  in  developing 
the  National  Plan.  The  commenter  has 
raised  a  few  of  the  many  potential  issues 
that  applicants  may  address  in 
describing  their  plan  for  conducting  the 
needs  assessment.  Nevertheless,  the 
Secretary  prefers  to  retain  the  broad 
authority  in  the  priority  that  affords 
applicants  the  discretion  to  propose  and 
justify  the  needs  assessment  plan  that 
they  consider  most  appropriate. 
Changes:  None. 
Comment:  Two  commenters 
recommended  that  the  National  Plan 
ensure  that  programs  preparing 
personnel  to  teach  children  with 
blindness  and  visual  impairments  meet 
nationally-recognized  personnel 
standards.  One  commenter  specifically 
recommended  that:  (1)  University 
programs  be  required  to  adhere  to  the 
"Standards  for  University  Personnel 
Preparation  Programs  in  Education  of 
Students  with  Visual  Impairments" 
recently  developed  by  the  Association 
for  Education  and  Rehabilitation  of  the 
Blind  and  Visually  hnpaired  (AER);  (2) 
the  curriculiun  of  university  teacher 
preparation  programs  recognize  and 
address  teacher  competencies  related  to 
the  "Core  Curriculum  for  Students  With 
Visual  Impairments:  Developed  in 
Conjimction  with  Goal  #8  of  the 
National  Agenda  for  Education  of 
Children  and  Youths  with  Visual 
Impairments,  Including  Those  with 
Multiple  Disabilities";  and  (3)  the 
curriculum  of  each  university  program 
address  teacher  competencies  relative  to 
meeting  the  cultural,  racial,  and  ethnic 
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diversities  of  students,  and  to  the  extent 
possible,  assure  that  those  diversities 
are  reflected  in  the  personnel  preparing 
to  enter  the  field. 

Discussion:  The  Secretary  expects  that 
the  National  Plan  will  address  standards 
and  curriculum  for  preparing  capable 
and  qualified  personnel  to  educate 
children  with  blindness  and  low-vision. 
Given  the  veiriety  of  approaches  to 
preparing  personnel  who  are  capable 
and  qualified  to  teach  children  with 
varying  levels  of  visual  disabilities,  the 
Secretary  prefers  to  afford  applicants  the 
discretion  to  propose,  as  appropriate, 
curricula  or  personnel  standards  based 
on  the  needs  of  children  with  blindness 
and  visual  impairments.. 

Changes:  None. 

Comment:  One  commenter  identified 
the  age  ranges  of  students  with 
blindness  or  low-vision  as  a  major  cause 
behind  the  shortages  of  personnel  to 
teach  children  with  visual  impairments. 
The  commenter  stated  that  approaches 
and  strategies  for  addressing 
educational  and  developmental  needs  of 
visually- impaired  infants  and  pre- 
schoolers are  far  different  from  those 
used  to  teach  high-school  age  students 
with  visual  impairments.  Consequently, 
the  commenter  recommended  that  the 
required  needs  assessment  under  Focus 
2  reflect  the  need  for  personnel  to  teach 
students  of  different  ages. 

Discussion:  The  Secretary  agrees  that 
the  needs  of  children  with  blindness 
and  low-vision  vary  according  to  their 
developmental  and  academic  progress, 
and  has  revised  the  priority  accordingly. 

Changes:  The  priority  has  been 
revised  to  clarify  the  National  Plan  must 
address  the  need  for  qualified  personnel 
to  teach  blind  and  low-vision  children 
across  all  age  ranges. 

Comment.  One  commenter 
recommended  that  the  needs  assessment 
and  the  comprehensive  approach  under 
Focus  2  specifically  address  the 
underrepresentation  of  minorities 
among  personnel  working  with  children 
with  low-vision  and  that  the  project 
develop  strategies  to  address  this 
problem. 

Discussion:  The  Secretary  agrees  that 
the  project  should  address  the 
participation  level  of  underrepresented 
populations  in  the  field  of  teaching 
children  with  blindness  and  low-vision 
and  has  revised  the  priority  accordingly. 

Changes:  The  priority  has  been 
amended  to  require  that  the 
comprehensive  approach  for  preparing 
personnel  under  Focus  2  address  the 
level  of  participation  among 
underrepresented  populations  in  the 
applicable  field. 

Comment  One  commenter 
recommended  that  Focus  2  of  the 


priority  include  more  specificity  about 
the  source  of  public  input  in  the 
development  of  the  needs  assessment 
and  in  the  design  of  a  comprehensive 
teacher  preparation  strategy. 
Specifically,  the  commenter 
recommended  that  the  project  be 
required  to:  (1)  Obtain  input  from  State 
departments  of  education,  visually 
impaired  professionals,  university 
personnel,  and  other  special  education 
personnel;  and  (2)  consider  successful 
models  in  preparing  personnel  to  teach 
children  with  blindness  and  low-vision. 

Discussion:  The  Secretary  expects 
applicants  to  obtain  input  from  relevant 
sources  in  developing  the  needs 
assessment  and  recommended  strategy. 
The  approach  recommended  by  the 
commenter  is  a  permissible  data 
gathering  technique  that  applicants  may 
consider.  The  Secretary  prefers, 
however,  to  allow  applicants  the 
opportunity  to  propose  and  justify  the 
particular  approach  for  obtaining 
information  that  they  believe  is  most 
useful. 

Changes:  None. 

Priority — Research  Institute  on 
Secondary  Education  Services  for 
Children  and  Youth  With  Disabilities 

Comment:  One  commenter 
recommended  adding  to  the  priority 
requirements  to  study:  (1)  The  inclusion 
of  students  in  the  National  Assessment 
of  Educational  Progress  (NAEP)  and 
their  progress  on  the  various  areas  of 
assessment;  (2)  strategies  that  are  being 
used  to  assist  students  to  access  the 
general  education  curriculum;  (3)  the 
extent  to  which  students  with 
disabilities  are  progressing  toward 
standards  established  by  States  and 
districts;  and  (4)  the  rates  of  graduation 
with  a  regular  diploma,  special  diploma, 
and  GED. 

Discussion:  The  Secretary  agrees  that 
the  NAEP,  State,  and  district  standards, 
and  rates  of  graduation  are  important 
issues  for  secondary  students  with 
disabilities,  and  notes  that  the 
Department  is  currently  funding 
projects  that  address  those  concerns. 
The  Secretary  also  notes  that  the 
priority,  as  written,  does  not  preclude 
an  applicant  from  proposing  to  include 
those  issues  in  its  application  for 
funding.  The  recommendation  to 
include  the  study  of  strategies  that  assist 
students  with  disabilities  in  accessing 
the  general  education  curriculum  would 
be  included  under  the  requirement  for 
the  study  of  effective  strategies  for 
restructuring  academic  and  vocational 
courses  to  accommodate  students  with 
disabilities.  The  Secretary  concurs  that 
adding  language  to  the  priority  would 
clarify  that  accessing  the  general 


education  curriculum  is  included  under 
the  requirement. 

Changes:  Language  has  been  added  to 
the  priority  to  clarify  that  the  institute 
requirements  include  the  study  of 
strategies  to  assist  students  with 
disabilities  in  accessing  the  general 
education  curriculum. 

Comment  One  commenter  expressed 
the  concern  that  the  priority  addresses 
only  macro-type  factors  such  as 
classroom  restructuring  and  more 
effective  use  of  counseling  services, 
while  ignoring  important  micro-type 
factors  such  as  skill  acquisition  routines 
or  practice  strategies  for  insuring 
student  mastery  of  critical  concepts.  The 
commenter  recommended  that  the 
priority  be  revised  to  require  applicants 
to  address  questions  surrounding 
effective  instructional  conditions  that 
result  in  successful  skill  acquisition  and 
generalization  as  well  as  successful 
understanding  and  mastery  of  critical 
content. 

Discussion:  The  priority,  as  written, 
requires  the  study  of  effective  support 
strategies,  supplementary  aids,  and 
services  aimed  at  improving  educational 
results  for  secondary  students  with 
disabilities.  It  was  intended  that  the 
reference  in  the  priority  to  "support 
strategies,  supplementary  aids  and 
services"  included  instruction.  The 
Secretary  concurs  that  the  priority 
should  be  clarified  to  include  the  study 
of  effective  instructional  practices  that 
result  in  successful  skill  acquisition  and 
generalization  as  well  as  successful 
understanding  and  mastery  of  critical 
content. 

Change:  The  priority  has  been 
amended  to  clarify  that  the  study  of 
eff^ective  instructional  practices  aimed  at 
improving  educational  results  for 
secondary  students  with  disabilities  is 
included  in  the  requirements. 

Comment:  One  commenter 
recommended  that  successful  transition 
to  postsecondary  settings  be  the  major 
focus  of  a  separate  priority. 

Discussion:  The  priority,  as  written, 
requires  the  research  institute  to  study 
issues  surrounding  transition  to 
postsecondary  education  and 
employment.  The  Secretary  agrees  that 
successful  transition  to  postsecondary 
settings  is  critical  for  imp'roving  results 
for  secondary  students  with  disabilities, 
and  notes  that  a  number  of  the 
Department's  funded  projects  address 
this  issue.  Also,  projects  proposing  to 
address  this  issue  in  more  depth  are 
eligible  to  submit  an  application  under 
this  priority  and  are  encouraged  to 
apply. 

Changes:  None. 
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Genera!  Comments 

Comment.  One  commenter 
recommended  that  all  Department  of 
Education  grants  should  be  capped  at 
some  reasonable  indirect  rate,  such  as  8 
percent,  regardless  of  whether  the  grant 
category  is  personnel  preparation, 
model  demonstration,  outreach,  or 
research. 

Discussion:  The  subject  of  indirect 
cost  rates  is  a  Department-wide  issue, 
and  is  addressed  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  It  is  not  an  issue 
that  can  be  addressed  in  individual 
priority  announcements.  The 
Department  will  consider  the  indirect 
cost  rate  issue  in  its  review  of  the 
EDGAR  regulations. 

Changes:  None. 

Comment.  One  commenter  stated  that 
collaboration  with  other  important 
service  providers  such  as  Mental 
Retardation/Developmental  Disabilities 
agencies  or  programs,  mental  health  and 
health  care  providers,  and  University 
Affiliated  Programs,  etc.  should  be 
required  elements  in  all  of  the  proposed 
priorities. 

Discussion:  The  Secretary 
acknowledges  that  collaboration  with 
other  service  providers  is  often  an 
important  element  in  improving  results 
for  children  with  disabilities.  As 
vmtten,  the  various  priorities  include 
language  on  evaluating,  coordinating, 
and  collaborating  with  other 
stakeholders,  other  technical  assistance 
providers,  other  information  sources, 
other  experts  and  researchers  in  related 
subject  matter  and  methodological 
fields,  etc;  and  none  of  the  priorities 
preclude  an  applicant  from  proposing 
collaboration  with  the  agencies  and 
programs  recommended  by  the 
commenter.  Given  the  variety  of 
potential  collaboration  strategies 
applicants  could  propose,  the  Secretary 
believes  it  would  be  impossible  to 
provide  a  comprehensive  list  in  any 
priority.  The  Secretary  prefers  to 
maintain  the  broad  language  of  the 
priorities,  and  allow  applicants  to 
propose  emd  justify  their  particular 
strategy. 

Changes:  None. 
Priorities 

Under  34  CFR  75.105{cM3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
applications  that  meet  one  of  these 
absolute  priorities: 


Absolute  Priority  1 — Center  on 
Implementing  Inclusive  Education  for 
Children  WiUi  Disabilities  in  Urban 
Districts,  Particularly  Students  With 
Severe  Disabilities,  as  Part  of  Systemic 
Education  Reform  Efforts 

Background 

During  the  past  ten  years  research  and 
demonstration  activities  related  to 
inclusive  education  have  expanded 
dramatically.  Increasing  numbers  of 
State  and  local  education  agencies  are 
involved  in  school  reform  and  inclusion 
efforts  to  ensure  that  all  students, 
including  those  with  severe  disabilities, 
are  provided  with  equal  educational 
opportunities,  meaningful  access  to  the 
general  curriculum,  and  effective 
educational  and  related  services  in  their 
neighborhood  schools. 

However,  in  the  midst  of  multiple 
social  and  economic  problems,  urban 
districts  are  confronted  with 
increasingly  complex  issues  that  have 
made  the  pursuit  of  inclusion  and 
systemic  education  reform  initiatives 
difficult.  The  need  is  compelling, 
considering  that  forty  percent  of  our 
Nation's  students  attend  four  percent  of 
the  country's  school  districts. 

Priority:  This  priority  is  national  in 
scope  and  is  designed  to  help  bridge  the 
gap  between  the  knowledge  base  and 
the  state  of  practice  in  urban  districts 
by:  (a)  Incorporating  extant  theory  and 
research  findings  about  the  inclusion  of 
students  with  disabilities,  particularly 
students  with  severe  disabilities,  into 
systemic  educational  reform  efforts, 
including  efforts  to  improve  education 
in  multicultural  environments;  (b) 
increasing  the  capacity  of  urban  school 
districts  to  provide  high  quality 
inclusive  educational  opportunities  for 
students  with  disabilities,  particularly 
students  with  severe  disabilities;  and  (c) 
creating  a  national  network  of  parents, 
education  professionals  (including 
teacher's  organizations  and  unions),  and 
advocacy  groups  interested  in  pursuing 
inclusion  of  students  with  disabilities, 
particularly  students  with  severe 
disabilities,  as  a  component  of  systemic 
education  reform  in  urban  districts  in 
order  to  facilitate  increased  exchange  of 
information  and  collaborative  problem 
solving  among  these  stakeholders. 

The  Center  must — 

(a)  Prepare  a  synthesis  of  the  relevant 
extant  systemic  reform,  systems  change, 
and  inclusion  theory  and  research  with 
emphasis  on  urban  schools  with  diverse 
populations  to  serve  as  the  conceptual 
and  empirical  basis  for  center  activities; 

(b)  Translate  this  knowledge  base  into 
educational  practices  and  materials  that 
promote  the  inclusion  of  children  with 
disabilities  in  regular  education 


programs,  and  can  be  used  by  program 
implementers  and  policy  makers  in 
urban  areas  at  district,  building,  and 
classroom  levels; 

(c)  Provide  training  and  technical 
assistance  via  direct  technical  assistance 
as  well  distance  learning  and  other 
innovative  methods  in  the  adoption, 
use.  and  maintenance  of  inclusive 
educational  practices  involving  access 
to  the  general  education  curriculum  in 
urban  settings; 

(d)  Evaluate  the  effectiveness  of  the 
center's  activities  in  promoting 
inclusive  educational  practices  in 
multiple  urban  settings  by  assessing:  (1) 
The  number  of  school  sites  where 
activities  are  conducted;  (2)  the  number 
of  people  trained;  (3)  the  types  of 
follow-up  activities  that  appear  most 
valuable;  and  (4)  the  number  of  children 
with  disabilities  who  are  served  in 
inclusive  educational  programs; 

(e)  Evaluate  the  effect  of  the  Center's 
activities  on  results  for  children  with 
disabilities; 

(f)  Produce  a  variety  of  evaluation 
data,  including:  (1)  Factors  that 
contribute  to  the  successful  adoption, 
use,  and  maintenance  of  inclusive 
educational  efforts  in  urban  districts;  (2) 
descriptions  of  the  instructional 
contexts  and  settings,  and  classroom 
instructional  supports;  (3)  school 
governance,  organizational,  and 
administrative  patterns  at  the  building 
and  district  levels;  (4)  the  attitudes  and 
involvement  of  school  administrators, 
school  personnel,  union  membership, 
femilies,  students,  and  other 
stakeholders;  (5)  information  about 
student  results  and  the  social  validity  of 
project  activities;  (6)  information  about 
how  project  activities  are  integrated  in 
broader  school  reform  efforts  including 
State  assessment  and  public 
accountability  systems;  and  (7)  analysis 
of  policies,  procedures,  governance,  and 
fiscal  implications  at  the  urban  district 
level; 

(g)  Develop  linkages  with  U.S. 
Department  of  Education  technical 
assistance  providers  and  disseminators 
to  communicate  findings  and  distribute 
products; 

(h)  Coordinate  activities  on  an  on- 
going basis  with  other  relevant  efforts 
sponsored  by  the  Office  of  Special 
Eiducation  Programs  (OSEP),  including 
the  Consortium  for  Inclusive  Schooling 
Practices,  and  State-wide  Systems 
Change  projects: 

(i)  Provide  training  and  experience  in 
translating  research  to  practice, 
materials  development,  technical 
assistance,  dissemination,  and  program 
evaluation  for  a  limited  number  of 
graduate  students  including  students 
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who  are  from  traditionally 
underrepresented  groups; 

(j)  Conduct  topical  meetings  and  other 
activities  on  issues  and  emerging  or 
promising  inclusion  practices  in  urban 
education;  and 

(k)  Collect  and  ensure  timely 
dissemination  of  information  on 
inclusion  to  urban  policymakers  and 
program  implementers. 

Under  this  priority,  the  Secretary 
anticipates  making  one  award  for  a 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Urban  Center 
for  the  fourth  and  fifth  years  of  the 
project,  the  Secretary,  in  addition  to 
considering  factors  in  34  CFR  75.253(a). 
will  consider — 

(a)  The  recommendation  of  a  revie\y 
team  consisting  of  three  experts  selected 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project  are  to  be  performed 
during  the  last  half  of  the  Center's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
Center's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$4,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  The  degree  to  which  the  Center's 
technical  assistance,  evaluation,  and 
dissemination  activities  demonstrate  the 
potential  for  significantly  increasing  the 
capacity  of  urban  schools  to  serve 
children  with  disabilities  in  inclusive 
school  and  community  settings. 

This  award  will  be  jointly  funded 
under  two  statutory  authorities:  (1)  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program;  and  (2)  the 
Program  for  Children  with  Severe 
Disabilities.  The  Secretary  has 
determined  that  this  joint  award  is 
necessary  to  address  not  only  the  needs 
of  children  with  severe  disabilities  in 
urban  settings,  but  also  the  broader 
needs  of  all  children  with  disabilities  in 
urban  settings. 

Program  Authority:  20  U.S.C.  1441  and 
1424. 


Absolute  Priority  2 — Center  to  Promote 
the  Access  To  and  Participation  By 
Minority  Institutions  in  Discretionary 
ProgTums  Authorized  Under  the 
Individuals  With  Disabilities  Education 
Act  (IDEA) 

Background 

The  Congress  has  found  that  the 
Federal  Government  must  be  responsive 
to  the  growing  needs  of  an  increasingly 
diverse  society  and  that  a  more 
equitable  distribution  of  resources  is 
essential  for  the  Federal  Govenunent  to 
meet  its  responsibility  to  provide  an 
equal  educational  opportunity  for  all 
individuals,  including  children  with 
disabilities.  Specifically,  the  Congress 
has  concluded  that  increasing  the 
participation  in  awards  for  IDEA  grants, 
cooperative  agreements  and  contracts  by 
Historically  Black  Colleges  and 
Universities  (HBCUs).  other  institutions 
of  higher  education  whose  minority 
etut>llment  is  at  least  25  percent  (OMIs), 
and  other  eligible  institutions  as  defined 
under  section  312  of  the  Higher 
Education  Act  of  1965  (OEIs)  can  greatly 
improve  our  success  in  educating 
children  with  disabilities  from  diverse 
backgrounds. 

Priority:  This  priority  is  part  of  the 
Secretary's  plan  for  increasing 
participation  of  minority  entities  in 
grant  competitions.  The  purpose  of  this 
priority  is  to  improve  educational 
results  for  children  with  disabilities 
from  diverse  backgrounds  by  supporting 
a  national  center  to:  (a)  Promote  the 
participation  of  HBCUs.  OMIs.  and  OEIs 
in  persoimel  preparation  competitions 
authorized  by  IDEA;  and  (b)  increase  the 
capacity  of  HBCUs,  OMIs,  and  OEIs  to 
prepare  personnel  to  work  with  children 
with  disabilities.  The  Center  must — 

(1)  Identify  the  universe  of  HBCUs. 
OMIs.  and  OEIs; 

(2)  Establish  and  maintain  contacts 
with  the  minority  entities; 

(3)  Conduct  needs  assessments  and 
negotiate  technical  assistance 
agreements  on  an  annual  basis  with 
each  HBCU.  OMI.  or  OEI  requesting 
assistance.  The  Center  may  propose 
cross-institutional  activities  if  similar 
objectives  are  established  in  several 
agencies  and  if  combining  activities 
could  create  cost  savings  or  extend 
benefits  to  minority  entities  requesting 
assistance.  In  developing  these 
activities,  the  Center  must  analyze  the 
needs  of  each  entity  and  determine  the 
most  effective  and  cost  efficient  means 
of  addressing  those  needs.  In  developing 
each  specific  technical  assistance 
agreement,  the  Center  must — 

(i)  Reconcile  the  needs  identified  by 
the  entity  with  the  Center's  resources 
and  its  ability  to  respond; 


(ii)  Describe  the  strategies  and 
mechanisms  it  will  use  to  respond  to  the 
technical  assistance  and  professional 
development  needs; 

(iii)  Identify  the  persons  involved  in 
the  technical  assistance  activity; 

(iv)  Specify  the  beginning  and  end 
date  of  the  activity; 

(v)  Describe  how  the  technical 
assistance  activity  will  contribute  to 
promoting  the  immediate  and  long-term 
goals  of  the  project,  including  improved 
educational  results  for  children  with 
disabilities;  and 

(vi)  Describe  a  plan  for  coordinating 
with  other  technical  assistance 
providers  (e.g.,  the  Regional  Resource 
Centers)  that  may  be  involved  in  related 
activities; 

(4)  Analyze  the  performance  of 
grantees  to  serve  as  a  basis  for  providing 
technical  assistance,  especially  in  the 
areas  of  recruitment  and  retention  of 
students  in  personnel  preparation 
programs,  improving  the  quality  of 
those  programs,  placement  of  students 
after  graduation,  and  other  areas  that 
contribute  to  improved  results  for 
children  with  disabilities; 

(5)  Develop  materials  and  implement 
strategies  that  are  necessary  to  carry  out 
the  center's  activities. 

(6)  Prepare  and  disseminate  materials 
explaining  personnel  preparation 
competitions  under  IDEA  to  the  HBCUs, 
OMIs,  and  OEIs; 

(7)  Analyze  the  results  of  each 
competition  in  terms  of  the  degree  to 
which  the  HBCUs,  OMIs,  and  OEIs 
applied,  and  the  degree  to  which  they 
were  successful,  and  submit  this 
analysis  to  the  Department  and  the 
HBCUs,  OMIs,  and  OEIs  served  by  the 
project; 

(8)  Provide  advice  as  requested  by  the 
Department  on  strategies  to  further  the 
purposes  of  section  610(j)  of  IDEA;  and, 

(9)  Disseminate  state-of-the-art 
practices  in  personnel  preparation, 
recruitment,  and  retention  through 
linkages  with  U.S.  Department  of 
Education  dissemination  and  technical 
assistance  providers,  in  particular  those 
technical  assistance  providers 
supported  under  IDEA. 

Tne  Secretary  anticipates  making  one 
award  for  a  grant  with  project  period  of 
up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Center  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  scope  of  work  have  been  or 
are  being  met  by  the  Center;  and 
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(b)  The  degree  to  which  minority 
entities  applied  and  were  successful  in 
participating  in  personnel  preparation 
programs  under  IDEA. 

Program  Authority:  20  U.S.C.  1409CJ)  and 
1431. 

Absolute  Priority  3 — Technical 
Assistance  to  Parent  Projects 

This  priority  is  issued  under  the 
Program  for  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities — Parent  Training  and 
Information  Centers.  This  priority 
focuses  primarily  on  the  provision  of 
technic^  assistance  for  establishing, 
developing,  and  coordinating  parent 
training  and  information  projects 
supported  under  the  Individuals  with 
Disabilities  Education  Act  (hereinafter 
referred  to  as  PTIs).  The  project  must: 

(a)  Plan  and  conduct  one  national  and 
four  regional  conferences  each  year; 

(b)  Conduct  an  assessment  of  the 
training  and  information  needs  of  the 
PTIs: 

(c)  Provide  direct  technical  assistance 
and  disseminate  information  through  a 
variety  of  mechanisms  to  individual 
parent  training  and  information  projects 
on  management  processes  or  content 
areas  (e.g.,  special  education  and  related 
services  issues,  educational  reform,  laws 
and  regulations,  alternative  dispute 
resolution,  networking)  as  identified 
through  the  needs  assessment; 

(d)  Maximize  the  computer  and 
technological  capabilities  of  the  PTIs  by: 
(1)  Systematizing  data  collection  to 
conduct  needs  assessments  (e.g.,  of  who 
is  and  is  not  being  served,  where  and 
what  kinds  of  problems  or  successes 
exist  in  States,  tracking  effects  of 
Federal  and  State  initiatives),  (2)  linking 
the  PTIs  together  electronically  using  a 
web  page  and  bulletin  boards  that  are 
user-friendly,  enable  PTIs  to  access  and 
cmnmunicate  with  each  other,  and  link 
PTIs  directly  to  the  National 
Information  Center  for  Children  and 
Youth  with  Disabilities  (NICHCY)  and 
other  information  sources,  and  (3) 
implementing  other  appropriate 
strategies. 

(e)  Identify  effective  strategies  for 
working  with  parents,  families,  and 
schools,  and  incorporate  these  strategies 
into  training  materials,  technical 
assistance  activities,  and  conferences; 
and 

(f)  Provide  direct  technical  assistance 
to  PTIs  and  other  parent  centers 
(including,  as  appropriate,  non-IDEA 
funded  community-based  centers)  that 
serve  imderserved  and 
imderrepresented  populations. 

Program  Authority:  20  U.S.C.  1431(e). 


Absolute  Priority  4 — Special  Projects — 
National  Initiatives 

This  priority  is  issued  under  the 
Program  for  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities.  The  purpose  of  this  priority 
is  to  support  projects  of  national 
significance  related  to  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities.  Projects  funded  under  this 
priority  must  address  one  of  the 
following  focus  areas: 

Focus  1 — Ab  Academy:  Linking  Teacher 
Education  to  Advances  in  Research 

The  purpose  of  this  project  will  be  to 
liiik  teacher  education  programs  with 
recent  advances  in  research  that  have 
documented  successful  methods  and 
strategies  for  assisting  children  with 
disabilities  to  achieve  better  results.  The 
teacher  education  programs  will  benefit 
by  integrating  these  research  advances 
into  their  respective  preservice 
preparation  programs  for  preparing 
personnel  to  work  with  children  with 
disabilities,  including  special  education, 
early  intervention,  related  services 
personnel,  and  regular  educators.  The 
researchers  will  benefit  from 
understanding  how  the  findings  of  their 
research  impact  and  improve  the 
personnel  preparation  programs.  A 
preservice  program  is  defined  as  one 
that  leads  toward  a  degree,  certification, 
or  professional  license  or  standard,  and 
may  be  supported  at  the  associate, 
baccalaureate,  master's  or  specialist 
level. 

The  Academy  must  focus  its  staff  and 
resources  on  research  advancements 
that  improve  results  for  children  with 
disabilities  in:  (a)  Teaching  reading  to 
children  with  learning  disabilities;  (b) 
using  technology  to  enhance 
educational  results  for  children  with 
disabilities;  and  (c)  using  positive 
behavioral  supports  to  teach  children 
with  disabilities  who  exhibit 
challenging  behaviors. 

Activities:  The  Academy  must — 

(a)  Design  an  approach,  consistent 
with  principles  of  effective  professional 
development,  for  linking  teacher 
education  programs  to  the  recent 
advances  in  research  listed  above.  The 
professional  development  approach 
must  consider  a  range  of  strategies  for 
facilitating  the  exchange  of  knowledge 
between  researchers  and  individuals 
who  prepare  personnel  to  work  with 
children  with  disabilities.  Strategies 
may  include,  for  example,  face  to  face 
meetings,  electronic  networks,  seminars, 
retreats,  mentoring  agreements,  and 
building  local  resource  banks; 

(b)  D^ign  a  comprehensive  approach 
for  reaching  out  to  teacher  education 


programs  across  the  country  in  each  of 
the  three  research  areas  identified 
above; 

(c)  Design  innovative  tools  to  facilitate 
the  exchange  of  knowledge,  such  as 
experiential  activities,  videos,  course 
syllabi,  interactivt,  media,  etc.;  and 

(d)  Evaluate  the  progress  of  linking 
research  advances  to  teacher  education 
programs. 

Focus  2 — Developing  A  National  Plan 
for  Training  Personnel  to  Serve  Children 
With  Blindjiess  and  Low- Vision 

In  recent  years,  the  number  of 
institutions  of  higher  education  that 
offer  teacher  training  programs  for 
teachers  of  children  with  blindness  and 
low-vision  has  significantly  diminished. 
Today,  very  few  vision  training 
programs  for  teachers  of  individuals 
with  visual  impairments  exist  across  the 
country.  In  some  geographic  areas,  no 
such  program  exists.  There  has  also 
been  a  concurrent  reduction  in  the 
number  of  personnel  available  to  meet 
the  needs  of  children  who  are  blind  or 
have  low-vision.  Institutions  currently 
resppnd  to  this  shortage  by  offering 
abbreviated  courses,  off-campus 
courses,  and  distance  learning.  Both 
individual  institutions  and  regional 
organizations  are  seeking  more  effective 
responses  to  this  problem. 

These  problems  are  significant.  Thus, 
immediate  attention  must  be  devoted  to 
developing  a  national  strategy  for 
addressing  the  need  for  qualified 
■personnel  to  serve  children  with 
blindness  and  low-vision  across  all  age 
ranges,  particularly  in  the  area  of 
teaching. 

Activities:  The  project  must — 

(a)  Conduct  a  systemic  and  systematic 
•  needs  assessment  of  the  personnel 

shortage  identified  above;  and 

(b)  Design  a  comprehensive  approach 
for  preparing  capable  and  qualified 
personnel  to  serve  students  with 
blindness  and  low-vision  across  all  age 
ranges,  including  strategies  for  solving 
this  shortage  problem,  consideration 
and  comparisons  of  the  merits  of  each 
alternative  strategy,  and  a  recommended 
solution.  The  comprehensive  approach 
shall  also  address  the  level  of 
participation  in  the  profession  by 
underrepresented  populations. 

Program  Aothority:  20  U.S.C  1431. 

Absolute  Priority  5 — Research  Institute 
on  Secondary  Education  Senrices  for 
Children  and  Youth  With  Disabilities 

This  priority  is  issued  under  the 
Secondary  Education  and  Transitional 
Services  for  Youth  with  Disabilities 
Program.  This  institute  supports  a 
strategic  program  of  research  to  study  a 
variety  of  strategies  to  improve 
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educational  results  for  students  with 
disabilities  in  secondary  education 
settings  (including  urban,  rural,  and 
suburban  community  settings),  and 
promote  their  successful  transition  to 
postsecondaiy  settings. 

The  secondary  research  institute  must 
design  and  conduct  a  strategic  program 
of  research  to  study — 

(a)  The  range  of  effective  support 
strategies,  supplementary  aids,  and 
services  (e.g.,  instructional  practices, 
counseling,  tutoring,  assistive 
technology)  aimed  at  improving 
educational  results  for  students  with 
disabilities  in  a  wide  range  of  typical 
secondary  education  experiences  (e.g., 
academic,  vocational,  extracurricular)  as 
well  as  their  retention  in  school  and 
their  engagement  in  the  educational 
process.  This  includes  the  study  of 
strategies  to  assist  students  in  accessing 
the  general  education  curriculum; 

(bj  Effective  strategies  that  secondary 
school  personnel  can  use  to  restructure 
academic  and  vocational  courses  to 
accommodate  students  with  disabilities 
with  diverse  learning  needs  and  styles; 

(c)  The  extent  to  which  secondary 
schools  are  effectively  implementing  the 
transition  services  requirement  of  IDEA; 

(d)  The  extent  to  wnich  secondary 
academic  and  vocational  curricula 
promote  postsecondary  education  and 
employment;  and 

(e)  Standards  and  models  for 
developing  instrucdonal  and  transition 
plans  for  students  who  are  entering  or 
enrolled  in  secondary  school  programs. 

The  program  of  research  must 
include,  but  need  not  be  limited  to. 
studying  school  based  exemplars,  or 
designing  and  implementing 
interventions  using  a  rich  array  of 
research  methods  to  reach  the  intended 
goals  of  this  priority  as  articulated  by 
the  proposed  research  hypotheses.  In 
addition,  the  research  must  be  designed 
in  a  maimer  that  is  likely  to  lead  to 
improved  services  and  results  for 
children  and  youth  with  disabilities, 
including  those  who  are  ot^mbers  of 
cultural,  linguistic,  or  racial  minority 
groups. 

The  institute  must — 

(a)  Design  and  conduct  a  strategic 
program  of  research  across  multiple 
sites  to  represent  organizational  and 
demographic  diversity; 

(b)  Collect,  analyze,  and  communicate 
student  results  data  and  supporting 
context  data;  and  multiple  results  data 
for  teachers,  parents,  and 
administrators,  as  appropriate; 

(c)  Collaborate  witn  otiier  research 
institutes  supported  under  the 
Individuals  with  Disabilities  Education 
Act  and  experts  amd  researchers  in 
related  subject  matter  and 


methodological  Belds,  to  design  and 
conduct  the  activities  of  the  institute; 

(d)  Carry  out  the  reseeurch  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the  issues  that  will 
be  studied,  the  research  methods  and 
instrumentation  that  will  be  used,  and 
the  specific  target  populations  and 
settings  that  will  be  studied; 

(e)  Collaborate  with  communication 
specialists  and  professional  and 
advocacy  orgemizations  to  ensure  that 
findings  are  prepared  in  formats  that  are 
useable  for  specific  audiences  such  as 
teachers,  administrators,  and  other 
service  providers; 

(f)  Develop  linkages  with  U.S. 
Department  of  Education  dissemination 
and  technical  assistance  providers,  in 
particular  those  supported  under  IDEA, 
to  communicate  research  findings  and 
distribute  products; 

(g)  Provide  training  and  research 
opportunities  for  a  limited  number  of 
graduate  students,  including  students 
who  are  from  traditionally 
underrepresented  groups; 

(h)  Coordinate  research  and 
dissemination  activities  with  other 
relevant  efforts  sponsored  by  the  U.S. 
Department  of  Education  and  with  the 
U.S.  Department  of  Labor,  including 
other  research  institutes,  and 
information  clearinghouses;  and 

(j)  Meet  with  the  Office  of  Special 
Education  Programs  (OSEP)  project 
officer  in  the  first  four  months  of  the 
project  to  review  the  program  of 
research  and  communication 
approaches. 

The  Institute  must  budget  for  two 
trips  annually  to  Washington,  DC.  for: 
(1)  A  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting  to  collaborate  with  the  OSEP 
project  officer. 

Under  this  priority,  the  Secretary 
anticipates  making  one  award  for  a 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Institute  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project,  are  to  be  performed 
during  the  last  half  of  the  Institute's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 


Institute's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$4,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute; 
and 

(c)  The  degree  to  which  the  Institute's 
research  designs,  methodologies,  and 
activities  demonstrate  the  potential  for 
advancing  significant  new  knowledge. 

Program  Authority:  20  U.S.C.  1425. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Research  in  Education  of 
Individuals  with  Disabilities  Program. 
84.023;  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities  Program — 
Grants  for  Personnel  Training  and  Parent 
Training  and  Information  Centers,  S4.029: 
Program  for  Children  with  Severe 
Disabilities,  84.086;  and  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabilities  Program,  84.158) 

Dated:  June  4,  1997. 

Judith  E.  Heumaim, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  97-15032  Filed  6-9-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1997. 

SUMfMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  fiscal 
year  1997  competitions  under  programs 
authorized  by  the  Individuals  with 
Disabilities  Education  Act.  This  notice 
supports  the  National  Education  Goals 
by  helping  to  improve  results  for 
children  with  disabilities. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Priorities:  Under  34  CFR  75.105(c)(3) 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
those  applications  that  meet  any  one  of 
these  absolute  priorities: 

Absolute  Priority  1 — Center  on 
Implementing  Inclusive  Education  for 
Children  With  Disabilities  in  Urban 
Districts,  Particularly  Students  With 
Severe  Disabilities,  as  Part  of  Systemic 
Education  Reform  Efiforts  (84.D86C) 

The  priority  Center  on  Implementing 
Inclusive  Education  for  Children  with 
Disabilities  in  Urban  Districts, 
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Particularly  Students  with  Severe 
Disabilities,  as  Part  of  Systemic 
Education  Reform  Efforts  in  the  notice 
of  final  priorities  under  programs 
authorized  by  the  Individuals  with 
Disabilities  Education  Act,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  applies  to  this  competition. 

Eligibie  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80.  81,  82, 
85.  and  86;  and  (b)  the  regulations  for 
this  program  in  34  CFR  Part  315. 

Note:  The  regxilations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applications  Available:  ]\xne  13,  1997. 

Deadline  for  Transmittal  of 
Applications:  July  29.  1997. 

Deadline  for  Intergovemmental 
Review:  September  26,  1997. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  60  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $1,000,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
100  double-spaced  8V2  x  11"  pages  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides).  This  page 
limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
II — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 


more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Fngnm  Authority:  20  U.S.C.  1441  and 
1424 

Absolute  Priority  2 — Center  to  Promote 
the  Access  To  and  Participation  by 
Minority  Institutions  in  Discretionary 
Programa  Authorized  Under  the 
IndividnalB  With  Disabilities  Education 
Act  (IDEA)  (84.920T) 

The  priority  Center  to  Promote  the 
Access  To  and  Participation  By 
Minority  Institutions  in  Discretionary 
Programs  Authorized  Under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  in  the  notice  of  final 
priorities  under  programs  authorized  by 
the  Individuals  with  Disabilities 
Education  Act,  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
applies  to  this  competition. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education.  State  agencies,  and  other 
appropriate  nonprofit  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80.  81,  82, 
85.  and  86. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applications  available:  June  13. 1997. 

Deadline  for  Transmittal  of 
Applications:  ]uly  29.  1997. 

Deadline  for  Intergovernmental 
Review:  September  26,  1997. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  60  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $1,500,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 


Page  Umits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
75  double-spaced  8  V2  x  11"  pagas  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides).  This  page 
limitation,  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
n — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  ty.pewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 
Program  Authority:  20  U.S.C  1409. 

Absolute  Priority  3 — Technical 
Assistance  to  Parent  Projects  (84.029R) 

The  priority  Technical  Assistance  to 
Parent  Projects  in  the  notice  of  final 
priorities  under  programs  authorized  by 
the  Individuals  with  Disabilities 
Education  Act.  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
applies  to  this  competition. 

Eligible  Applicants:  Parent 
Organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  316. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applications  Available:  ]\ine  13. 1997. 
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Deadline  for  Transmittal  of 
Applications:  July  29.  1997. 

Deadline  for  Intergovernmental 
Review:  September  26,  1997. 
Estimated  Number  of  Awards:  1. 
Project  Period:  Up  to  60  months. 
Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $1,200,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III— 
Application  Narrative  to  no  more  than 
75  double-spaced  8  V?  x  11"  pages  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides).  This  page 
limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
II — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Program  Authority:  20  U.S.C.  1431(e). 

Absolute  Priority  4 — Special  Projects — 
National  Initiatives  (84.029K3) 

The  priority  Special  Projects — 
National  Initiatives  in  the  notice  of  final 
priorities  under  programs  authorized  by 
the  Individuals  with  Disabilities 


Education  Act,  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
applies  to  this  competition. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  agencies;  and 
other  appropriate  nonprofit  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  the  regulations  for 
this  program  in  34  CFR  part  318. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applications  Available:  June  13, 1997. 

Deadline  for  Transmittal  of 
Applications:  July  29,  1997. 

Deadline  for  Intergovernmental 
Review:  September  26,  1997. 

Estimated  Number  of  Awards:  1 
award  for  Focus  1 — An  Academy: 
Linking  Teacher  Education  to  Advances 
in  Research;  and  1  award  for  Focus  2 — 
Developing  a  National  Plan  for  Training 
Personnel  to  Serve  Children  with 
Blindness  and  Low-Vision. 

Project  Period:  For  Focus  1.  up  to  36 
months;  for  Focus  2,  up  to  24  months. 

Maximum  Award:  For  Focus  1 — An 
Academy:  Linking  Teacher  Education  to 
Advances  in  Research,  the  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $1,000,000  for  any  single 
budget  period  of  12  months. 

For  Focus  2 — Developing  a  National 
Plan  for  Training  Personnel  to  Serve 
Children  with  Blindness  and  Low- 
Vision,  the  Secretary  rejects  and  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  $150,000 
for  any  single  budget  period  of  12 
months. 

However,  because  of  budgetary 
considerations  contingent  upon 
congressional  action,  the  Secretary  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  Ill- 
Application  Narrative  to  no  more  than 
75  double-spaced  8  V2  x  11"  pages  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides).  This  page 
limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I— the  cover  sheet;  Part 
n — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 


rV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figiu^s,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Program  Authority:  20  U.S.C.  1431. 

Absolute  Priority  5 — Research  Institute- 
on  Secondary  Education  Services  for 
Children  and  Youth  With  Disabilities 
(84.1 58J) 

The  priority  Research  Institute  on 
Secondary  Education  Services  for 
Children  and  Youth  with  Disabilities  in 
the  notice  of  final  priorities  under 
programs  authorized  by  the  Individuals 
with  Disabilities  Education  Act, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  educational 
agencies,  local  educational  agencies, 
and  other  public  and  nonprofit  private 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  established  under  the  Job 
Training  Partnership  Act). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  326. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applications  Available:  June  13,  1997. 

Deadline  for  Transmittal  of 
Applications:  July  29,  1997. 

Deadline  for  Intergovernmental 
Review:  September  26,  1997. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  60  months. 

Maximum  A wora.- The  Secretary 
rejects  and  does  not  consider  an 
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application  that  proposes  a  budget 
exceeding  $700,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  v^rill  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
75  double-spaced  8V2  x  11"  pages  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides).  This  page 
limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
n — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rv — ^the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 


application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 
Program  Authority:  20  U.S.C.  1425. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue,  SW,  room  3317, 
Switzer  Building.  Washington,  DC 
20202-2641.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to:  (202)  205-8717.  Telephone: 
(202)  260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953.  Individuals  with  disabilities 


may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Department  as  listed 
above. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Lntemet  Gopher  Server  (at 
Gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers;  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
84.023;  Program  for  Children  with  Severe 
Disabilities.  84.086;  Training  Personnel  for 
the  Education  of  Individuals  with 
Disabilities — Grants  for  Personnel  Training 
and  Parent  Training  and  Information  Centers, 
84.029;  and  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabihties  Program,  84.158] 

Dated:  June  4.  1997. 
Judith  E.  Henmann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[PR  Doc.  97-15033  Filed  6-9-97;  8:45  am] 
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3E  s  A  ^  -M£hfr  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  54 

[TD  an  6] 

RIN  1545-AV05 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN  1210-AA54 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

45  CFR  Subtitle  A,  Parts  144  and  146 

[BPD-890-CN2] 

RIN  0938-AI08 

Interim  Rules  for  Health  Insurance 
Portability  for  Group  Health  Plans; 
Correction 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor;  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACHON:  Correction  to  interim  rules. 

SUMMARY:  This  document  contains 
corrections  to  interim  rules  which  were 
published  in  the  Federal  Register  on 
Tuesday,  April  8, 1997  (62  FR  16894). 
The  interim  rules  govern  the  access, 
portability  and  renewability 
requirements  for  group  health  plans  and 
issuers  of  health  insurance  coverage 
offered  in  coiuiection  with  a  group 
health  plan  under  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA). 

EFFECTIVE  DATE:  June  1,  1997. 
FOR  FURTHER  WFORMAUOH  CONTACT:  Julie 
Walton,  Health  Care  Financing 
Administration,  at  410-786-1565;  Amy 
J.  Scheingold,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Beneflts  Administration,  Department  of 
Labor,  at  202-219-4377;  or  Russ 
Weinheimer,  Internal  Revenue  Service, 
at  202-622-4695.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  rules  that  are  subject  to 
these  corrections  are  issued  under 
sections  102(c)(4),  101(g)(4),  and 
401(c)(4)  of  HIPAA. 


Need  for  Correction 

As  published,  the  interim  rules 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
interim  rules  which  are  the  subject  of 
FR  Doc.  97-8275  is  corrected  as  follows: 

1.  On  page  16895,  column  3,  in  the 
preamble  under  the  paragraph  heading 
"C.  Overview  of  Coordination  of  Group 
Market  Regulation  Among 
Departments",  line  3  from  the  top  of  the 
column,  the  language  "Part  A  of  Title 
XXVU  of  the  PHS  Act,  a"  is  corrected  to 
read  'Title  XXVn  of  the  PHS  Act,  a". 

2.  On  page  16896,  column  1,  in  the 
preamble  under  the  paragraph  heading 
"D.  Special  Information  Concerning 
State  Insurance  Law",  line  2  from  the 
bottom  of  the  column,  the  language 
"sections  144  through  148  in  the  PHS 
Act"  is  corrected  to  read  "parts  144 
through  148  in  the  PHS  Act". 

3.  On  page  16896,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"D.  Special  Information  Concerning 
State  Insiu-ance  Law",  lines  3  through 
7,  the  language  "(See  section  146)  and 
the  individual  market  (see  section  148). 
The  group  market  is  further  divided  into 
the  large  group  market  and  the  small 
group  market.  Section  146  of  the  PHS 
Act"  is  corrected  to  read  "(see  part  146) 
and  the  individual  market  (see  part 
148).  The  group  market  is  further 
divided  into  the  large  group  market  and 
the  small  group  market.  Part  146  of  the 
PHS  Act". 

4.  On  page  16896,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Definitions— 26  CFR  54.9801-2,  29 
CFR  2590.701-2,  45  CFR  144.103",  is 
corrected  to  read  "Definitions — 26  CFR 
54.9801-2T.  29  CFR  2590.701-2.  45  CFR 
144.103". 

5.  On  page  16896,  column  3,  in  the 
preamble,  the  paragraph  heading 
"Limitation  on  Preexisting  Condition 
Exclusion  Period— 26  CFR  54.9801-3. 
29  CFR  2590.71-3.  45  CFR  146.111",  is 
corrected  to  read  "Limitation  on 
Preexisting  Condition  Exclusion 
Period— 26  CFR  54.9801-3T,  29  CFR 
2590.701-3,  45  CFR  146.111". 

6.  On  page  16896,  column  3,  in 
footnote  4,  in  the  last  line,  the  reference 
to  "26  CFR  54.9801-3"  is  corrected  to 
read  "26  CFR  54.9801-3T". 

7.  On  page  16897,  column  3,  in  the 
preamble,  the  paragraph  heading  "Rules 
Relating  to  Creditable  Coverage — 26 
CFR  54.9801-4,  29  CFR  2590.701M,  45 
CFR  146.113"  is  corrected  to  read 
"Rules  Relating  to  Creditable 
Coverage— 26  CFR  54.9801-4T,  29  CFR 
2590.701-4,  45  CFR  146.113". 


8.  On  page  16899,  column  1,  in  the 
preamble,  the  paragraph  heading 
"Certificates  and  Disclosure  of  Previous 
Coverage— 26  CFR  54.9801-5,  29  CFR 
2590.701-5,  45  CFR  146.115"  is 
corrected  to  read  "Certificates  and 
Disclosure  of  Previous  Coverage — 26 
CFR  54.9801-5T,  29  CFR  2590.701-5,  45 
CFR  146.115". 

9.  On  page  16899,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Certificates  and  Disclosure  of  Previous 
Coverage— 26  CFR  54.9801-5T,  29  CFR 
2590.701-5,  45  CFR  146.115",  the  fir.t 
full  paragraph,  line  2,  the  language 
"Paragraph  (a)(5)  describes  the  rights 
of  is  corrected  to  read  "Paragraph  (a)(2) 
describes  the  rights  of. 

10.  On  page  16900,  column  3,  in  the 
preamble  under  the  paragraph  heading 
"Certificates  and  Disclosure  of  Previous 
Coverage— 26  CFR  54.9801-5T,  29  CFR 
2590.701-5,  45  CFR  146.115",  lines  6 
and  7  from  the  top  of  the  coliunn,  the 
language  "category  of  benefits  described 
in  paragraph  (b).  The  requested  entity 
may"  is  corrected  to  read  "of  the 
specified  categories  of  benefits.  The 
requested  entity  may". 

11.  On  page  16900,  column  3,  in  the 
preamble  under  the  heading  of  the 
model  form  "Information  on  Categories 
of  Benefits",  in  the  unnumbered 
paragraph  of  the  model  form,  lines  1 
through  7  are  corrected  as  follows: 

"For  each  category  above,  (i)  enter  'N/A'  if 
the  individual  had  no  coverage  within  the 
category,  (ii)  enter  both  the  date  that  the 
individual's  coverage  within  the  category 
began  and  the  date  that  the  individual's 
coverage  within  the  category  ended  (or 
indicate  if  continuing),  or  (iii)  enter  'same' ". 

12.  On  page  16901,  column  2,  in  the 
preamble  under  the  heading  of  the 
model  certificate  "Certificate  of  Group 
Health  Plan  Coverage",  number  8,  line 
2,  the  language  "line  5  has  at  least  18 
months  of  creditable"  is  corrected  to 
read  "line  5  has  (have)  at  least  18 
months  of  creditable". 

13.  On  page  16901,  column  2,  in  the 
preamble  under  the  heading  of  the 
model  certificate  "Certificate  of  Group 
Health  Flan  Coverage",  in  the 
paragraph  entitled  "Note:",  last  line,  the 
language  "the  psirticipant  and  each 
beneficiary."  is  corrected  to  read  "the 
participant  and  each  dependent". 

14.  On  page  16901,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Special  Enrollment  Periods — 26  CFR 
54.9801-6,  29  CFR  2590.701-6,  45  CFR 
146.117"  is  corrected  to  read  "Special 
Enrollment  Periods— 26  CFR  54.9801- 
6T,  29  CFR  2590.701-6.  45  CFR 
146.117". 

15.  On  page  16902,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Nondiscrimination  in  Eligibility  and 
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Premiums  in  the  Group  Market— 26  CFR 
54.9802-1,  29  CFR  2590.702,  45  CFR 
146.12J"  is  corrected  to  read 
"Nondiscrimination  in  Eligibility  and 
Premiums  in  the  Group  Market— 26  CFR 
54.9802-lT.  29  CFR  2590.702.  45  CFR 
146.  J  21". 

16.  On  page  16903,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Special  Rules — Excepted  Plans  and 
Excepted  Benefits — 26  CFR  54.9804-1, 
29  CFR  2590.732,  45  CFR  146.145"  is 
corrected  to  read  "Special  Rules — 
Excepted  Plans  and  Excepted  Benefits — 
26  CFR  54.9804-lT,  29  CFR  2590.732, 
45  CFR  146.145". 

17.  On  page  16906,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Effective  Dates— 26  CFR  54.9806-1,  29 
CFR  2590.736,  45  CFR  146.125"  is 
corrected  to  read  "Effective  Dates — 26 
CFR  54.9806-1  T.  29  CFR  2590.736.  45 
CFR  146.125". 

18.  On  page  16907.  column  1,  in  the 
preamble,  under  the  paragraph  heading 
"G.  Interim  Rules  and  Request  for 
Comments",  line  3,  the  language 
"NTMHPA),  Section  2707  of  the  PHS 
Act,"  is  corrected  to  read  "NMHPA), 
Section  2792  of  the  PHS  Act,". 

19.  On  page  16909,  colimm  2,  in  the 
preamble,  the  fourth  full  paragraph,  line 
9,  the  language  "help  level  the  playing 
for  small"  is  corrected  to  read  "help 
level  the  playing  field  for  small". 

20.  On  page  16913,  column  2,  in  the 
preamble,  the  second  full  paragraph, 
line  10,  the  langiiage  "explore 
innovative  options  and  intend"  is 
corrected  to  read  "explore  innovative 
options  and  HHS  intends". 

20a.  On  page  16919,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
"Exclxision  of  Certain  Plans  from  the 
PHS  Act  Group  Market  Requirements", 
first  paragraph,  line  8,  the  language 
"Act.  Section  146.180(b)  includes  rides" 
is  corrected  to  read  "Act.  Section 
146.180  includes  rules". 

21.  On  page  16921,  column  2,  in  the 
preamble,  line  2  from  the  top  of  the 
column,  the  language  "for  certification 
(29  CFR  2590.710(e)  and"  is  corrected  to 
read  "for  certification  (29  CFR 
2590.736(e)  and". 

22.  On  page  16923,  column  1,  in  the 
preamble,  the  paragraph  heading 
"Estimated  Total  Burden  Cost"  is 
removed. 

23.  On  page  16924,  coliunn  2.  in  the 
preamble,  the  paragraph  heading  "45 
CFR  146.120  Certificates  and  Disclosure 
of  Previous  Coverage"  is  corrected  to 
read  "45  CFR  146.115  Certificates  and 
Disclosure  of  Previous  Covemge". 

24.  On  page  16925,  column  1,  in  the 
preamble,  the  paragraph  heading  "45 
CFR  146.122  Special  Enrollment 


Periods"  is  corrected  to  read  "45  CFR 
146.117  Special  Enrollment  Periods". 

25.  On  page  16925,  column  2,  in  the 
preamble,  lines  1  through  4  from  the 
bottom  of  the  coliunn.  tihe  language 
"annually  per  issuer,  for  a  total  burden 
of  2,800  hours.  The  cost  associated  with 
this  hour  burden  is  estimated  to  be 
$30,800  annually."  is  corrected  to  read 
"per  issuer,  for  a  total  burden  of  2.800 
hours.  The  cost  associated  with  this 
hour  burden  is  estimated  to  be 
$30,800.". 

26.  On  page  16927.  column  1,  in  the 
preamble,  the  paragraph  heading  is 
corrected  to  read  as  follows:  "45  CFR 
146.180  Treatment  ofNon-Fedeml 
Governmental  Plans". 

26a.  On  page  16927,  column  1,  in  the 
preamble,  under  the  paragraph  heading 
"45  CFR  146.180  Treatment  of  Non- 
Federal  Governmental  Plans",  first 
paragraph,  line  1,  the  language  "Section 
145.180(b)  includes  rules"  is  corrected 
to  read  "Section  146.180  includes 
rules". 

27.  On  page  16927,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
"Statutory  Authorities",  the  third 
paragraph,  last  line,  the  language  "the 
authority  contained  in  Section."  is 
corrected  to  read  "the  authority 
contained  in  26  U.S.C.  7805,  9806;  Sec. 
401.  Pub.  L.  104-191    101  Stat.  1936.". 

2t  CcrK  CAP-  i>4-^-,C0KRECTEiq 
§  54  ^{*c  -IT    [Corrected] 

28.  On  page  16927,  column  3, 

§  54.9801-lT,  paragraph  (c),  line  6.  the 
language  "sections  701.  702.  703,  705, 
and  706  of  is  corrected  to  read 
"sections  701,  702.  703,  732,  and  733 
of. 

§  54.9801 -2T    [Corrwtwq 

29.  On  page  16928,  column  1, 
§54.9801-2T,  paragraph  (3)  of  the 
definition  "COBRA",  line  2,  the 
language  "means  sections  601-608  of 
the  ELRISA,"  is  corrected  to  read  "means 
sections  601-608  of  ERISA.". 

§54.9801-37    [Correctwj] 

30.  On  page  16930.  column  1, 

§  54.9801-3T.  paragraph  (a)(l)(iii).  line 
2  from  the  top  of  the  column,  the 
language  "  'coverage'  as  such  term  is 
used  in"  is  corrected  to  read  "  'coverage' 
as  such  phrase  is  used  in". 

31.  On  page  16930,  column  3, 
§54.9801-3T.  paragraph  (b)(l)(u). 
paragraph  (ii)  of  the  Example.,  line  5 
from  the  bottom  of  the  paragraph,  the 
language  "to  2  months  for  any 
preexisting  condition  of  is  corrected  to 
read  "to  65  days  for  any  preexisting 
condition  of. 


§54.9801^T    [Corrected] 

32.  On  page  16931,  column  3, 
§54.9801-4T,  paragraph  (b)(2)(iv). 
paragraph  (i)  oi  Example  6.,  line  5,  the 
language  "ceases.  C  is  then  unemployed 
for  51  days"  is  corrected  to  read  "ceases. 
C  is  then  unemployed  and  does  not 
have  any  creditable  coverage  for  51 
days". 

33.  On  page  16932,  column  1, 

§  54.9801-4T,  paragraph  (b)(2)(iv), 
paragraph  (ii)  of  Example  7.,  line  3.  the 
language  "coverage  under  the  policy 
ultimately  became"  is  corrected  to  read 
"and  coverage  under  the  policy 
ultimately  l)ecame". 

34.  On  page  16932.  column  1, 
§54.9801-4T,  paragraph  (b)(2)(v)(B). 
paragraph  (ii)  of  the  Example.,  line  9, 
the  language  "month  anniversary  of  her 
eiuollment  (May"  is  corrected  to  read 
"month  anniversary  of  F's  enrollment 
(May". 

§54.9801-61    [Corrected] 

35.  On  page  16933,  column  1, 

§  54.9801-5T,  paragraph  (aKDU),  lines  3 
and  4  from  the  top  of  the  column,  the 
language  "accordance  with  this 
paragraph  (a)  of  this  section.  (See  PHSA 
section  2701(e)"  is  corrected  to  read 
"accordance  with  this  paragraph  (a). 
(See  PHSA  secUon  2701(e)". 

36.  On  page  16933,  column  2, 
§54.9801-5T,  paragraph  (a)(l)(iv)(B)(l). 
line  24,  the  language  "request  made 
under  paragraph  (b)(2)  of  is  corrected 
to  read  "request  made  under  paraeraph 
(b)(1)  of.  f    -^  p 

37.  On  page  16933,  column  2. 
§54.9801-5T,  paragraph  (a)(l)(iv)(B)(2). 
paragraph  (i)  of  the  Example.,  lines  7 
through  9,  the  language  "agreement 
with  the  plan  to  provide  automatic 
certificates  as  permitted  under 
paragraph  (a)(2)(ii)  of  this  section."  is 
corrected  to  read  "agreement  with  the 
plan  to  provide  certificates  as  permitted 
under  paragraph  (a)(l}(iii)  of  this 
section.". 

38.  On  page  16934,  column  1, 
§54.9801-5T,  paragraph  (a)(2)(iv), 
paragraph  (i)  of  Example  4.,  line  8,  the 
language  "expiration  of  a  30-day  grace 
period,  S*s  group"  is  corrected  to  read 
"expiration  of  a  30-day  grace  period, 
Employer  S's  group". 

39.  On  page  16934.  column  2. 

§  54.9801-5T.  paragraph  (a)(2)(iv). 
paragraph  (i)  of  Example  5.,  line  2  from 
the  top  of  the  column,  the  language 
"premitted  under  paragraph  (a)(2)(iii). 
Under"  is  corrected  to  read  "permitted 
under  paragraph  (a)(2)(iii)  of  this 
section.  Under". 

40.  On  page  16935,  column  1, 

§  54.9801-5T,  paragraph  (a)(5)(i)(A). 
line  5,  the  language  "relating  to  the 
dependent  coverage.  In"  is  corrected  to 
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read  "relating  to  dependent  coverage. 

In". 

41.  On  page  16935,  columns  1  and  2. 
§54.9801-51.  paragraph  (a){5)(i}(B), 
paragraph  (ii)  of  the  Example.,  the  last 
line  of  column  1  and  first  line  of  colunm 
2,  the  language  "the  standard  in  this 
paragraph  (a)(5)(i)  of  this  section  that  it 
make  reasonable  efforts  to"  is  corrected 
to  read  "the  standard  in  this  paragraph 
(a)(5)(i)  that  it  make  reasonable  efforts 
to". 

42.  On  page  16935.  column  3, 
§54.9801-51,  paragraph  (a)(6)(ii).  line  2 
from  the  bottom  of  the  paragraph,  the 
language  "requirements  of  Subparts  1 
and  3  of  Part"  is  corrected  to  read 
"requirements  of  Subparts  1  through  3 
of  Part". 

43.  On  page  16936,  column  2, 

§  54.9801-5T.  paragraph  (c)(2){ii),  line  3 
from  the  top  of  the  column,  the  language 
"explanations  of  benefit  claims  (EOB) 
or"  is  corrected  to  read  "explanations  of 
benefit  claims  (EOBs)  or". 

44.  On  page  16937,  column  1, 
§54.9801-57.  paragraph  {d)(3). 
paragraph  (ii)  of  Example  3.,  last  4  lines 
of  the  paragraph,  the  language  "is 
consistent  with  the  urgency  of  ffs 
health  condition  (this  determination 
may  be  modified  as  permitted  imder 
paragraph  (d)(2)  of  this  section)."  is 
corrected  to  read  "is  consistent  with  the 
urgency  of  Ws  health  condition.  (This 
determination  may  be  modified  as 
permitted  under  paragraph  (d)(2)  of  this 
section.)". 

S  54.9801  -er    [Corrected] 

45.  On  page  16938.  column  1, 

§  54.9801-6T.  paragraph  (b)(2).  line  6. 
the  language  "enrolled,  in  the  plan,  the 
individual"  is  corrected  to  read 
"enrolled,  for  coverage  under  the  terms 
of  the  plan,  the  individual". 

46.  On  page  16938,  colimm  1, 
§  54.9801-6T,  paragraph  (b)(4) 
introductory  text,  line  2,  the  language 
"who  is  eligible,  but  not  enrolled,  in 
the"  is  corrected  to  read  "who  is  . 
eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the". 

47.  On  page  16938,  column  1, 

§  54.9801-6T,  paragraph  (b)(6),  line  4, 
the  language  "eligible,  but  not  enrolled, 
in  the  plan,"  is  corrected  to  read 
"eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the  plan,". 

f54.9806-1T    [Corrected] 

48.  On  page  16940,  column  1, 
§54.9806-17,  paragraph  {a)(l),  line  6. 
the  language  "through  54.9804-lT 
apply  with  respect"  is  corrected  to  read 
"through  54.9801-«T,  54.9802-lT,  and 
54.9804-lT  apply  with  respect". 

49.  On  page  16940,  column  1, 
§54.9806-lT,  paragraph  (a)(2),  line  12, 


the  language  "IT  through  54.9804-lT 
do  not  apply  to"  is  corrected  to  read  "IT 
through  54.9801-6T.  54.9802-lT,  and 
54.9804-lT  do  not  apply  to". 

50.  On  page  16940,  column  1, 
§54.980&-lT,  paragraph  (a)(2),  line  3 
from  the  bottom  of  the  paragraph,  the 
language  "requirement  of  such  part,  is 
not  treated"  is  corrected  to  read 
"requirement  of  such  Chapter,  is  not 
treated". 

51.  On  page  16940,  column  3, 

§  54.9806-lT,  paragraph  (d),  line  11,  the 
language  "and  a  health  insurance  issuer 
is  not"  is  corrected  to  read  "and  a  health 
insurance  issuer  are  not". 

52.  On  page  16940,  column  3, 

§  54.9806-lT,  paragraph  (e)(3)(i),  line  4, 
the  language  "§54.9801-5T(a){5)(ii). 
that  ocCTir  on  or"  is  corrected  to  read 
"§  54.9801-5T(a)(2)(ii),  that  occur  on 

or". 

53.  On  page  16940,  column  3, 

§  54.9806-lT,  paragraph  (e)(3)(iv).  last 
line,  the  language  "5T(a)(5)(iii)."  is 
corrected  to  read  "5T(a)(2)(iii)." 

54.  On  page  16941,  column  1,  in  the 
signature  block,  the  language  "Assistant 
Secretary  of  the  Treasury"  is  corrected 
to  read  "Acting  Assistant  Secretary  of 
the  Treasury". 

29  CFR  PART  2590— {CORRECTED] 

§2590.701-2    [Corrected] 

55.  On  pages  16941  and  16492, 
columns  3  and  1 ,  respectively, 

§  2590.701-2,  the  definitions  of 

"Enrollment  date"  and  "Late 

enrollmenf  are  corrected  to  read  as 

follows: 

•         •         •        •        • 

Enrollment  date  definitions 
(enrollment  date  and  first  day  of 
coverage)  are  set  forth  in  §  2590.701- 
3(a)(2)  (i)  and  (ii). 

Late  enrollment  definitions  (late 
enrollee  and  late  enrollment)  are  set 
forth  in  §  2590.701-3(a)(2)  (iii)  and  (iv). 


§2590.701-3    [Corractad] 

56.  On  page  16943,  column  1, 
§2590.701-3,  paragraph  (a)(l)(i)(C), 
paragraph  (i)  of  Example  3.,  line  2  &t>m 
the  bottom  of  the  paragraph,  the 
language  "plan.  Two  months  later,  B  is 
hospitalized"  is  corrected  to  read  "plan. 
Two  months  later,  B  is  hospitalized  for". 

57.  On  page  16943,  column  2, 
§2590.701-3,  paragraph  (a)(l)(iii),  line  2 
from  the  bottom  of  the  paragraph,  the 
language  "term  is  used  in  section 
701(a)(3)  of  the"  is  corrected  to  read 
"phrase  is  used  in  section  701(a)(3)  of 
the". 

58.  On  page  16944,  column  1, 
§2590.701-3,  paragraph  (b)(l)(ii), 


paragraph  (ii)  of  the  Example.,  line  5 
from  the  bottom  of  the  paragraph,  the 
language  "to  2  months  for  any 
preexisting  condition  of  is  corrected  to 
read  "to  65  days  for  any  preexisting 
condition  of. 

59.  On  page  16944,  column  2, 

§  2590.701-3,  paragraph  (c).  line  3,  the 
language  "plan,  and  health  insiuance 
issuer"  is  corrected  to  read  "plan,  and 
a  health  insurance  issuer". 

§  2590.701  -4    [Corrected] 

60.  On  page  16945,  colimm  2. 

§  2590.701-4,  paragraph  (b)(2)(iv), 
paragraph  (i)  of  Example  6,  line  5,  the 
language  "ceases.  C  is  then  imemployed 
for  51  days"  is  corrected  to  read  "ceases. 
C  is  then  unemployed  and  does  not 
have  any  creditable  coverage  for  51 
days". 

§  2590.701  -6    [Corrected] 

61.  On  page  16946,  column  2, 

§  2590.701-5,  paragraph  (a)(l)(i),  last 
line,  the  language  "this  paragraph  (a)  of 
this  section."  is  corrected  to  read  "this 
paragraph  (a).". 

62.  On  page  16946,  column  3, 
§2590.701-5,  paragraph  {a)(l)(iv)(B)(l), 
line  12  from  the  bottom  of  the  colunm, 
the  language  "request  made  imder 
paragraph  (b)(2)  of  is  corrected  to  read 
"request  made  under  paragraph  (b)(1) 

of. 

63.  On  page  16947,  column  1, 
§2590.701-5,  paragraph  (a)(l)(iv)(B)(2). 
paragraph  (i)  of  the  Example.,  last  3 
lines,  the  language  "agreement  with  the 
plan  to  provide  automatic  certificates  as 
permitted  under  paragraph  (a)(2)(ii)  of 
this  section."  is  corrected  to  read 
"agreement  with  the  plan  to  provide 
certificates  as  permitted  under 
paragraph  (a)(l)(iii)  of  this  section.". 

64.  On  page  16947.  column  3, 

§  2590.701-5,  paragraph  (a)(2)(iv), 
paragraph  (i)  of  Example  4.,  line  8,  the 
language  "expiration  of  a  30-day  grace 
period,  S's  group"  is  corrected  to  read 
"expiration  of  a  30-day  grace  period. 
Employer  S's  group". 

65.  On  page  16948,  column  3, 
§2590.701-5,  paragraph  (a)(5)(i)(A),  line 
5,  the  language  "relating  to  the 
dependent  coverage.  In"  is  corrected  to 
read  "relating  to  dependent  coverage. 
In". 

66.  On  page  16948,  column  3, 
§2590.701-5,  paragraph  (a)(5)(i)(B), 
paragraph  (ii)  of  the  Sample.,  lines  2 
and  3,  the  language  "the  standard  in  this 
paragraph  (a)(5)(i)  of  this  section  that  it 
make  reasonable  efforts  to"  is  corrected 
to  read  "the  standard  in  this  paragraph 
(a)(5)(i)  that  it  make  reasonable  efforts 
to". 

66a.  On  page  16949,  column  2, 
§2590.701-5,  paragraph  (a)(6)(ii).  line  3 
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from  the  top  of  the  column,  the  language 
"requirements  of  subparts  1  and  3  of 
part"  is  corrected  to  read  "requirements 
of  Subparts  1  through  3  of  Part". 

67.  On  page  16949,  column  3, 

§  2590.701-5,  paragraph  (c)(2)(ii),  line  5, 
the  language  "explanations  of  benefit 
claims  (EOB)  or"  is  corrected  to  read, 
"explanations  of  benefit  claims  (EOBs) 
or". 

§2590.701-6    [Corrected] 

68.  On  page  16951,  column  3, 

§  2590.701-6,  paragraph  (b)(2),  line  6, 
the  language  "enrolled,  in  the  plan,  the 
individual"  is  corrected  to  read 
"enrolled,  for  coverage  under  the  terms 
of  the  plan,  the  individual". 

69.  On  page  16951,  column  3, 
§2590.701-6,  paragraph  (b)(4) 
introductory  text,  line  2,  the  language 
"who  is  eligible,  but  not  enrolled,  in 
the"  is  corrected  to  read  "who  is 
eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the". 

70.  On  page  16951,  colunm  3, 
§2590.701-6,  paragraph  (b)(6),  line  4, 
the  language  "eligible,  but  not  enrolled, 
in  the  plan"  is  corrected  to  read 
"eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the  plan". 

§2590.731    [Corrected] 

71.  On  page  16953,  column  3, 
§2590.731,  paragraph  (d)(1),  line  2,  the 
language  "purposes  of  this  §  2590.736 
the  term"  is  corrected  to  read  "purposes 
of  this  section  the  term". 

§2590.736    [Corrected] 

72.  On  page  16955,  column  1, 
§2590.736,  paragraph  (d),  line  11.  the 
language  "and  a  health  insurance  issuer 
is  not"  is  corrected  to  read  "and  a  health 
insurance  issuer  are  not". 

73.  On  page  16955,  column  1, 
§2590.736,  paragraph  (e)(3)(i),  line  4, 
the  language  "§  2590.701-5(a)(5)(ii),  that 
occur  on  or"  is  corrected  to  read 

"§  2590.701-5(a)(2)(ii),  that  occur  on 
or". 

74.  On  page  16955,  column  2, 

§  2590.736,  paragraph  (e)(3)(iv),  last 
line,  the  language  "5(a)(5)(iii)."  is 
corrected  to  read  "5(a)(2)(iii).". 

45  CFR  PART  144— {CORRECTED] 

§144.103    [Corrected] 

75.  On  page  16956,  column  3, 

§  144.103,  the  definitions  oi " Creditable 
coverage"  and  "Enrollment  date"  are 
corrected  to  read  as  follows: 

*  »        *         •         * 

Creditable  covemge  has  the  meaning 
given  the  term  under  45  CFR  146.113(a). 

*  •        •        »        • 

Enrollment  date  definitions 
[enrollment  date  and  first  day  of 


coverage)  are  set  forth  in  45  CFR 
146.111(a)(2)(i)  and  (a)(2)(ii). 

»         »         *         •         • 

76.  On  page  16956,  column  3, 

§  144.103,  paragraph  (2)  under  the 
definition  "Excepted  benefits",  line  1, 
the  language  "(2)  The  individual  market 
provisions"  is  corrected  to  read  "(2) 
Individual  market  provisions"., 

77.  On  page  16957,  column  2, 

§  144.103,  in  the  definition  "Medical 
care",  line  1,  the  language  "Medical 
care  or  condition  means"  is  corrected  to 
read  "Medical  care  means". 

78.  On  page  16957,  column  2, 

§  144.103,  in  the  definition  "Medical 
condition",  line  1,  the  language 
"Medical  condition  means  any"  is 
corrected  to  read  "Medical  condition  or 
condition  means  any". 

79.  On  page  16957,  column  3, 

§  144.103,  in  the  definition  "Non- 
Federal  governmental  plan" ,  line  3,  the 
language  "a  Federal  government  plan." 
is  corrected  to  read  "a  Federal 
governmental  plan.". 

80.  On  page  16957,  column  3, 

§  144.103,  in  the  definition  "PHS  Act', 
line  2,  the  language  "Service  Act."  is 
corrected  to  read  "Service  Act  (42 
U.S.C.  201,etseg.).". 

81.  On  page  16958,  column  1, 

§  144.103,  in  the  definition  "Public 
health  plan",  lines  1  and  2,  the  language 
"Public  health  plan  means  'public 
health  plan'  within  the  meaning  of  45" 
is  corrected  to  read  "Public  health  plan 
has  the  meaning  given  the  term  under 
45". 

82.  On  page  16958,  column  2, 

§  144.103.  in  the  definition  "State 
health  benefits  risk  poof,  lines  1 
through  3,  the  language  "State  health 
benefits  risk  pool  means  a  'State  health 
benefits  risk  pool'  within  the  meaning  of 
45  CFR"  is  corrected  to  read  "State 
health  benefits  risk  pool  has  the 
meaning  given  the  term  under  45  CFR". 

45  CFR  PART  146— {CORRECTED] 

§146.111    [Corrected] 

83.  On  page  16959,  column  2, 
§  146.111,  paragraph  (a)(l)(i)(C), 
paragraph  (ii)  of  Example  3.  line  4,  the 
language  "this  of  illness  because  the 
care  is  related  to"  is  corrected  to  read 
"this  illness  because  the  care  is  related 
to". 

84.  On  page  16959,  column  3, 

§  146.111,  paragraph  (a)(l)(iii).  line  7 
from  the  top  of  the  column,  the  language 
"creditable  coverage'  as  such  term  is"  is 
corrected  to  read  "creditable  coverage' 
as  such  phrase  is". 

85.  On  page  16960,  column  2, 
§  146.111,  paragraph  (b)(l)(ii), 
paragraph  (ii)  of  the  Example,  line  5 
bom  the  bottom  of  the  paragraph,  the 


language  "to  2  months  for  any 
preexisting  condition  of  is  corrected  to 
read  "to  65  days  for  any  preexisting 
condition  of. 

86.  On  page  16960,  column  2, 

§  146.1 1 1 ,  paragraph  (c),  line  3,  the 
language  "plan,  and  health  insurance 
issuer"  is  corrected  to  read  "plan,  and 
a  health  insurance  issuer". 

§146.113    [Corrected] 

87.  On  page  16961,  column  3, 
§  146.113,  paragraph  (b)(2)(iv), 
paragraph  (i)  of  Example  6,  line  5,  the 
language  "ceases.  C  is  then  unemployed 
for  51  days"  is  corrected  to  read  "ceases. 
C  is  then  unemployed  and  does  not 
have  any  creditable  coverage  for  51 
days". 

88.  On  page  16962,  column  1, 

§  146.113,  parag^ph  (c)(1),  last  line,  the 
language  "(b)."  is  correcteid  to  read  "(b) 
of  this  section." 

89.  On  page  16962,  column  2, 

§  146.113,  paragraph  (c)(7)(ii),  line  7.  the 
language  "paragraph  (b),  up  to  a  total  of 
365  days"  is  corrected  to  read 
"paragraph  (b)  of  this  section,  up  to  a 
total  of  365  days". 

90.  On  page  16962,  column  3, 
§  146.113.  paragraph  {c)(7)(iii), 
paragraph  (ii)  of  the  Example,  lines  4 
and  5,  the  language  "drug  benefits 
because  D  had  the  equivalent  of  90-days 
of  creditable  coverage  relating  to"  is 
corrected  to  read  "drug  benefits  because 
D  had  90  days  of  creditable  coverage 
relating  to". 

§146.115    [Corrected] 

91.  On  page  16962,  column  3. 

§  146.115,  paragraph  (a)(l)(i),  line  5,  the 
language  "required  to  certificates  of 
creditable"  is  corrected  to  read 
"required  to  furnish  certificates  of 
creditable". 

92.  On  page  16962,  column  3, 

§  146.115,  paragraph  (a)(l)(ii),  line  2 
from  the  bottom  of  the  paragraph,  the 
language  "paragraph  (a)(3)  with  respect 
to  the"  is  corrected  to  read  "paragraph 
(a)(3)  of  this  section  with  respect  to 
the". 

93.  On  page  16963,  column  1, 
§146.115.  paragraph  (a)(l)(iv)(B)(I),  line 
21,  the  language  "paragraph  (b)(2)  of 
this  section  (relating"  is  corrected  to 
read  "paragraph  {b)(l)  of  this  section 
(relating". 

94.  On  page  16963,  column  1, 

§  146.115,  paragraph  (a)(l)(iv)(B)(2), 
paragraph  (i)  of  the  Example,  last  3 
lines,  the  language  "agreement  with  the 
plan  to  provide  automatic  certificates  as 
permitted  under  paragraph  (a)(2)(ii)  of 
this  section."  is  corrected  to  read 
"agreement  with  the  plan  to  provide 
certificates  as  permitted  under 
paragraph  (a)(l)(iii)  of  this  section.". 
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95.  On  page  16963,  column  2, 
§146.115,  paragraph  (a){2)(i),  line  2 
from  the  bottom  of  the  paragraph,  the 
language  "described  in  paragraph 
(a)(2)(ii)  and"  is  corrected  to  read 
"described  in  paragraph  (a)(2)(ii)  or". 

96.  On  page  16963.  column  2, 
§  146.115,  paragraph  (a)(2)(ii) 
introductory  text,  line  2.  the  language 
"paragraph  {a)(2)(ii)  of  this  section  are" 
is  corrected  to  read  "paragraph  (a)(2)(ii) 


are  . 


97.  On  page  16963,  column  2, 

§  146.115,  paragraph  (a)(2)(ii)(A).  line  4 
from  the  bottom  of  the  paragraph,  the 
language  "section  606  of  the  Act. 
section"  is  corrected  to  read  "section 
606  of  ERISA,  section". 

98.  On  page  16963,  column  3, 

§  146.115,  paragraph  (a)(2)(iii).  line  8 
from  the  bottom  of  the  paragraph,  the 
language  "acting  in  a  reasonable  or 
prompt  fashion"  is  corrected  to  read 
"acting  in  a  reasonable  and  prompt 
foshion,". 

99.  On  page  16964.  colimm  1, 
§  146.115.  paragraph  (a)(2)(iv). 
paragraph  (i)  of  Example  4.,  line  8,  the 
language  "expiration  of  a  30-day  grace 
period,  S's  group"  is  corrected  to  read 
"expiration  of  a  30-day  grace  period, 
Employer  S's  group". 

100.  On  page  16964,  column  1, 
§  146.115,  paragraph  (a)(2)(iv), 
paragraph  (i)  of  Example  5..  line  4.  the 
language  "permitted  under  paragraph 
(a)(2)(iii).  Under"  is  corrected  to  read 
"permitted  under  paragraph  (a](2)(iii)  of 
this  section.  Under". 

101.  On  page  16964.  column  1, 
§146.115,  paragraph  (aH3)(i)(B)(3).  line 
3,  the  language  "to  accept  the 
information  in  paragraph"  is  corrected 
to  read  "to  accept  the  ijaformation  in 
this  paragraph". 

102.  On  page  16964,  column  3, 

§  146.115,  paragraph  (a)(5)(i)(A),  line  4, 
the  language  "needed  for  a  certificate 
relating  to  the"  is  corrected  to  read 
"needed  for  a  certificate  relating  to". 

103.  On  page  16965.  column  1, 

§  146.115,  paragraph  (a)(5)(iii)(B).  line  9, 
the  language  "requested  to  be  provided. 
It  does  not"  is  corrected  to  read 
"requested  to  be  provided.  If  a 
certificate  does  not". 

104.  On  page  16965,  coliunn  2, 

§  146.115,  paragraph  (a)(6)(ii),  line  5 
from  the  bottom  of  the  column,  the 
language  "requirements  of  subparts  1 
and  3  of  part"  is  corrected  to  read 
"requirements  of  Subparts  1  through  3 
of  Part". 

105.  On  page  16966,  column  1, 

§  146.115.  paragraph  (c)(2)(ii).  line  5.  the 
language  "explanations  of  benefrt  claims 
EOB)  or"  is  corrected  to  read 
"explanations  of  benefit  claims  (EOBs) 
or". 


106.  On  page  16966,  column  2, 
§  146.115,  paragraph  (cK2)(iv), 
paragraph  (i)  of  the  Example,  line  1.  the 
language  "Example:  (i)  Employer  X's 
group  health"  is  corrected  to  read 
"Example:  (i)  Individual  F  terminates 
employment  with  Employer  Wand,  a 
month  later,  is  hired  by  Employer  X. 
Employer  ^s  group  health". 

107.  On  page  16966,  column  3, 

§  146.115,  paragraph  (d)(3),  paragraph 
(i)  of  the  Example,  lines  1  through  3,  the 
language  "Example:  (i)  Individual  F 
terminates  employment  with  Employer 
W  and,  a  month  later,  is  hired  by 
Employer  X.  Example  1."  is  corrected  to 
read  "Example  1:  (i)". 

§146.117    [Corracted] 

108.  On  page  16968,  column  1, 

§  146.117,  paragraph  (b)(2),  line  1.  the 
language  "enrolled,  in  the  plan,  the 
individual"  is  corrected  to  read 
"enrolled,  for  coverage  under  the  terms 
of  the  plan,  the  individual". 

109.  On  page  16968.  column  1. 

§  146.117.  paragraph  (b)(4)  introductory 
text,  line  2,  the  language  "who  is 
eligible,  but  not  enrolled,  in  the"  is 
corrected  to  read  "who  is  eligible,  but 
not  enrolled,  for  coverage  under  the 
terms  of  the". 

110.  On  page  16968.  colunm  1. 

§  146.117,  paragraph  (b)(6),  line  4,  the 
language  "eligible,  but  not  enrolled,  in 
the  plan,"  is  corrected  to  read  "eligible, 
but  not  enrolled,  for  coverage  under  the 
terms  of  the  plan,". 

§146.121    [Corrected] 

111.  On  page  16969,  column  1. 

§  146.121,  paragraph  (a)(l)(ii),  last  line, 
the  language  "defined  in  §  146.102"  is 
corrected  to  read  "defined  in  45  CFR 
144.103". 

112.  On  page  16969,  column  1, 

§  146.121,  paragraph  (a)(l)(vi),  last  line, 
the  language  "§  146.102."  is  corrected  to 
read  "45  CFR  144.103.". 

§146.125    [Corrected] 

113.  On  page  16970,  column  1, 

§  146.125,  paragraph  (c).  line  2,  the 
language  "enforcement  action  is  taken, 
under,"  is  corrected  to  read 
"enforcement  action  is  to  be  taken". 

114.  On  page  16970,  column  1, 

§  146.125,  paragraph  (d),  line  4  from  the 
bottom  of  the  column,  the  language 
"health  insurance  issuer  is  not  subject 
to"  is  corrected  to  read  "health 
insurance  issuer  are  not  subject  to". 

115.  On  page  16970,  column  2, 

§  146.125,  paragraph  (e)(3)(i),  line  3,  the 

language  "events  described  in 

§  146.1 15(a)(5)(ii),"  is  corrected  to  read 

"events  described  in 

§146.115(a)(2)(ii).". 

116.  On  page  16970,  column  2. 

§  146.125,  paragraph  (e)(3)(iv),  last  line. 


the  language  "§  146.115(a)(5)(iii)."  is 
corrected  to  read  "§  146.115(a)(2)(iii).". 

§146.150    [Corrected] 

117.  On  page  16971,  column  3, 

§  146.150,  paragraph  (a)(2),  last  5  lines 
in  the  paragraph,  the  language  "eligible 
individual,  which  is  inconsistent  with 
the  nondiscrimination  provisions  of 
§  146.121  on  an  eligible  individual 
being  a  participant  or  beneficiary."  is 
corrected  to  read  "eligible  individual's 
being  a  participant  or  beneficiary,  which 
is  inconsistent  with  the 
nondiscrimination  provisions  of 
§146.121.". 

118.  On  page  16972.  column  2, 

§  146.150,  paragraph  (d)(5),  line  3,  the 
language  "paragraph  (d)  of  this  section 
on  a"  is  corrected  to  read  "paragraph  (d) 
on  a". 

§146.180    [Corrected] 

119.  On  page  16973,  column  3, 

§  146.180,  paragraph  (a)  introductory 
text,  line  2,  the  language  "election 
described  in  this  paragraph  (a)"  is 
corrected  to  read  "election  described  in 
this  section". 

120.  On  page  16973,  colunm  3, 

§  146.180,  paragraph  (a)(2),  last  2  lines, 
the  language  "individuals  (and 
dependents)  losing  other  coverage 
(§  146.1 17)."  is  corrected  to  read 
"individuals  and  dependents 
(§146.117).". 

121.  On  page  16974,  column  1, 

§  146.180,  paragraph  (c)(4),  line  1,  the 
language  "requirements  described  in 
paragraph  (a)"  is  corrected  to  read 
"requirements  described  in  paragraph 
(a)  of  this  section". 

122.  On  page  16974,  column  2, 

§  146.180,  paragraph  (i)(2),  line  4,  the 
language  "of  paragraphs  (f)  through  (h), 
and  has"  is  corrected  to  read  "of 
paragraphs  (f)  through  (h)  of  this 
section,  and  has". 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate),  Department  of  the 
Treasury. 

Signed  at  Washington,  DC  this  2nd  day  of 
June  1997. 
Daniel  Maguire, 

Director,  Health  Care  Task  Force,  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor. 

Dated:  June  2, 1997. 
Neil  ].  StiUmae, 

Deputy  Assistant,  Secretary  for  Information 
Resources  Management,  Department  of 
Health  and  Human  Services. 
[FR  Doc.  97-14884  Filed  6-9-97;  8:45  am) 
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InieriT  Puies  Arr,f.r,3;,-Q  ERiSA 
Dsc-iosu^e  Requ'?err>ents  for  Group 
deaitri  Pians,  Correction 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTKM:  Correction  to  interim  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  rules  which 
were  published  Tuesday,  April  8, 1997, 
(62  FR  16979).  The  interim  rules 
implement  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  and  the  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996 
(NMHPA)  and  govern  the  content  of  the 
summary  plan  description  (SPD)  for 
group  health  plans,  the  furnishing  of 
summaries  of  material  reductions  in 
covered  services  or  benefits  by  group 
health  plans,  and  the  disclosure  of  SPD 
and  related  information  through 
electronic  media. 
EFFECTIVE  DATE:  June  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  A.  Raps  (202)  219-6515  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  rules  affect 
administrators  of  group  health  plans 
who  are  subject  to  HIPAA's  and 
NMHPA 's  requirements  on  SPDs  and 
furnishing  summaries  of  material 
reductions  in  covered  services  or 
benefits. 

Need  for  Correction 

As  published,  the  interim  rules 
contains  misprints  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
8,  1997  of  interim  rules  which  were 
subject  of  FR  Doc.  97-8173,  is  corrected 
as  follows: 

§2520.102-3    [Cof  reeled] 

P  .ragraph  1.  On  page  16984,  in  the 
third  column,  in  amendatory  instruction 
3,  lines  3  and  4  are  corrected  to  read 
"the  undesignated  text  at  the  end  of 
paragraph  (t)(2)  to  read  as  follows:". 

Par.  2.  On  page  16984.  in  the  third 
column,  in  §  2520.102-3.  the  last 
sentence  of  the  undesignated  text  at  the 
end  of  paragraph  (t)(2).  ninth  line,  the 


word  "Benefit"  is  corrected  to  reao 
"Benefits". 

Par.  3.  On  page  16984.  in  the  third 
column,  in  §  2520.102-3.  paragraph 
(v)(l),  third  and  fourth  lines,  the  words 
"the  last  two  sentences"  are  corrected  to 
read  "the  last  sentence". 
Robert  J.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration. 
(FR  Doc.  97-14810  Filed  6-9-97;  8:45  am] 
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AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule;  correction. 


SUMMARY:  This  document  corrects  an 
interim  rule  and  a  previous  correction  to 
the  interim  rule  published  in  the 
Federal  Register  of  April  8.  1997  that 
implement  the  health  insurance 
portability,  availability,  and 
renewability  provisions  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  in  the 
individual  health  insurance  market. 
EFFECTIVE  DATE:  These  corrections  are 
effective  on  April  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Bruggy,  (410)  786-4675. 

Correction 

I.  In  the  interim  rule,  FR  document 
97-8217.  beginning  on  page  16985  in 
the  Federal  Register  of  April  8.  1997. 
make  the  following  corrections: 

a.  On  page  16986.  in  column  2.  in  the 
first  paragraph  under  "I.  Summary  of 
Recent  Legislation",  the  phrase 
"Sections  101  through  103"  is  corrected 
to  read  "Sections  101,  102,  and  401" 
and,  in  the  last  paragraph,  the  phrase 
"substantially  fails  to"  is  corrected  to 
read  "fails  to  substantially". 

b.  On  page  16987,  in  column  1.  in  the 
first  paragraph  under  the  first  bullet,  the 
following  amendments  are  made: 

1.  The  reference  to  "Part  146"  is 
corrected  to  read  "Part  144". 

2.  The  reference  to  "IHS"  is  corrected 
to  read  "the  Indian  Health  Service". 

c.  On  page  16989.  column  3.  the  first 
paragraph  of  the  Certificate  of 


Individual  HeaXUi  insurance  Coverage  is 
corrected  to  read  as  follows: 

•Important — This  certificate  provides 
evidence  of  your  prior  health  coverage.  You 
may  need  to  furnish  this  certificate  if  you 
become  eligible  under  a  group  health  plan 
that  excludes  coverage  for  certain  medical 
conditions  that  you  have  before  you  eiux>ll. 
This  certificate  may  need  to  be  provided  if 
medical  advice,  diagnosis,  care,  or  treatment 
was  recommenijied  or  received  for  the 
condition  within  the  6-month  period  prior  to 
your  enrollment  in  the  new  plan.  If  you 
become  covered  under  a  group  health  plan, 
check  with  the  plan  administrator  to  see  if 
you  need  to  provide  this  certificate.  You  may 
also  need  this  certificate  to  buy,  for  yourself 
or  your  fomily,  an  insurance  policy  that  does 
not  exclude  coverage  for  medical  conditions 
that  are  present  before  you  enroll. 

•  *         •  •         • 

d.  On  page  16989,  column  3.  item  7 
of  the  Certificate  of  Individual  Health 
Insurance  Coverage  is  corrected  to  read 
as  follows: 

*  *         •         •        » 

7.  If  the  individual(s)  identified  in  items  2 
and  4  has  (have)  at  least  18  months  of 
creditable  coverage  (disregarding  periods  of 
coverage  before  a  63-day  break),  check  here 
and  skip  items  8  and  9. 


S  148.102    [Corrected] 

e.  On  page  16996,  in  column  1,  in 
§  148.102,  the  following  corrections  are 
made: 

1.  A  new  heading  is  added  for 
paragraph  (a)(1)  to  read  "Scope.". 

2.  A  new  heading  is  added  for 
paragraph  (a)(2)  to  read  "Applicability.". 

3.  Paragraph  (b)  is  corrected  to  read  as 
follows: 


(b)  Effective  dates — (1)  General 
effective  date.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  and 
§  148.128  (State  flexibility  in  individual 
market  reforms — alternative 
mechanisms),  the  requirements  of  this 
part  apply  to  health  insurance  coverage 
offered,  sold,  issued,  renewed,  in  effect, 
or  operated  in  the  individual  market 
after  June  30.  1997,  regardless  of  when 
a  period  of  creditable  coverage  occurs. 

(2)  Effective  date  for  certification 
requirements — (i)  General  rule.  Subject 
to  the  transitional  rule  in 
§  148.124(b)(4)(iii),  the  certification 
requirements  of  §  1 46. 1 1 5  of  this 
subchapter  apply  to  events  occurring 
after  June  30.  1996. 

(ii)  Period  covered  by  certificate.  A 
certificate  is  not  required  to  reflect 
coverage  before  July  1.  1996. 

(iii)  No  certificate  before  June  1,  1997. 
No  certificate  must  be  provided  before 
June  1. 1997. 
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5  148.120    [Corrected] 

f.  On  page  16996,  in  column  2,  in 

§  148.120(c)(1),  a  new  heading  is  added 
to  read  "General  rule." 

g.  On  page  16997,  in  column  3,  in 
§  148.120(0(3),  in  Example  2,  line  11, 
the  word  "converge"  is  corrected  to  read 
"coverage". 

§   in    22    [Correcled] 

h.  On  page  16998,  in  column  1,  in 
§  148.122(c)(1),  the  phrase  "terms  of 
health  insurance  coverage"  is  corrected 
to  read  'terms  of  the  health  Insurance 
coverage". 

i.  On  page  16998.  in  column  2,  in 
§  148.122(e)(2),  line  3,  the  word 
"insurance"  is  corrected  to  read 
"issuance". 

§148.124    [Corrected] 

j.  Beginning  on  page  16998,  in  colimm 
3,  in  §  148.124,  the  following 
corrections  are  made: 

1.  In  paragraph  (a)(2)(i),  the  word 
"regulated"  is  corrected  to  read 
"required". 

2.  A  new  paragraph  (a)(2Hiii)  is  added 
to  read  as  follows: 

•  •        •        •        • 

(a)*  •  • 

(2)*   •   • 

(iii)  Short-term,  limited  duration 
coverage  defined  in  §  144.103  of  this 
subchapter. 

*  *        •        •        • 

3.  Paragraph  (b)(1)  introductory  text  is 
corrected  as  follows: 

i.  The  word  "dependents,"  is 
corrected  to  read  "dependents". 

ii.  The  phrase  "for  the  following"  is 
corrected  to  read  "as  follows". 

4.  In  paragraph  (b)(l)(ii),  the  following 
corrections  are  made: 

i.  In  lines  1  and  2,  the  phrase  "A 
request  for  a  certificate"  is  corrected  to 
read  "Requests  for  certificates". 

ii.  In  line  13,  the  word  "promptly"  is 
corrected  to  read  "by  the  earliest  date 
that  the  issuer,  acting  in  a  reasonable 
and  prompt  fashion,  can  provide  the 
certificate". 

iii.  In  line  16,  the  phrase  "previously 
received"  is  corrected  to  read 
"previously  received  a  certificate  under 
this  paragraph  fb)(l)(ii)  or". 

5.  In  paragraph  (b)(2)(i)(A),  the  phrase 
"the  HCFA)"  is  corrected  to  read 
"HCFA).". 

6.  In  paragraph  (b)(2)(i)(B) 
introductory  text,  the  phrase  "if  the 
following  occxirs"  is  corrected  to  read 
"if  ail  of  the  following  occur". 


7.  On  page  16999,  in  column  1,  in 
paragraph  (b)(2)(iii),  line  2,  the  word 
"any"  is  corrected  to  read  "an". 

8.  On  page  16999,  in  column  2,  in 
paragraph  (b)(3)(i),  line  16,  the  phrase 
"dependent  does  not  reside  at"  is 
corrected  to  read  "dependent's  last 
known  address  is  different  than". 

9.  On  page  16999,  in  column  3,  in 
paragraph  (b)(4)(iii),  the  following 
corrections  are  made: 

i.  In  the  heading,  the  phrase  "before 
July  1,"  is  corrected  to  read  "through 
June  30,". 

ii.  In  paragraph  (b)(4){iii)(A).  line  9, 
the  word  "provided"  is  corrected  to 
read  "described". 

iii.  In  paragraph  (b)(4)(iii)(B).  lines  9 
and  10.  the  phrase  "If  an  issuer 
responsible  ior  providing  a  certificate 
does  not  provide"  is  corrected  to  read 
"If  a  certificate  does  not  include". 

iv.  Paragraph  (b){4)(iii)(C)  is  corrected 
to  read  as  follows: 

(b)'  •  • 

(4)*   •   • 

(iii)*  •  • 

(C)  Demonstmting  a  dependent's 
creditable  coverage.  See  paragraph 
(d)(3)  of  this  section  for  special  rules  to 
demonstrate  dependent  status. 

V.  Paragraph  (b)(4)(iii)(E)  is  removed. 
10.  New  paragraph  (b)(5)  is  added  to 
read  as  follows: 


(b)  •  *  • 

(5)  Optional  notice.  This  paragraph 
applies  to  events  described  in  paragraph 
(b)(l)(i)  of  this  section,  that  occur  after 
September  30, 1996.  but  before  June  1. 
1997.  An  issuer  offering  individual 
health  insurance  coverage  is  deemed  to 
satisfy  paragraphs  (b)(1)  and  (b)(2)  of 
this  section  if  a  notice  is  provided  in 
accordance  with  the  provisions  of 
§  146.125  (e)(3)(ii)  through  (e)(3)(iv)  of 
this  subchapter. 

11.  On  page  17000.  in  column  1, 
paragraph  (c)(2)  is  corrected  to  read  as 
follows: 


(c)*   •  • 

(2)  Information  to  be  disclosed.  The 
prior  entity  must  identify  to  the 
requesting  entity  the  categories  of 
benefits  imder  which  the  individual  was 
covered  and  with  respect  to  which  the 
requesting  entity  is  using  the  alternative 
method  of  counting  creditable  coverage, 
and  the  requesting  entity  may  identify 


specific  information  that  the  requesting 
entity  reasonably  needs  to  determine  the 
individual's  creditable  coverage  with 
respect  to  any  of  those  categories.  The 
prior  entity  must  promptly  disclose  to 
the  requesting  entity  the  creditable 
coverage  information  that  was 
requested. 
•        •         •        •        • 

S  148.128    [Corrected] 

k.  Beginning  on  page  17001.  in 
column  2.  in  §  148.128.  the  following 
corrections  are  made: 

1.  In  paragraph  (c)(2),  the  reference  to 
"paragraph  (e)(4)(l)"  is  corrected  to  read 
"paragraph  (e)(4)". 

2.  In  paragraph  (e)(2),  a  new  heading 
is  added  to  read  "An  acceptable 
alternative  mechanism.". 

3.  On  page  17001.  in  column  3,  in 
paragraph  (e)(4)(ii)(B).  the  words  "are 
effective"  are  removed. 

4.  On  page  17002.  in  column  2,  in 
paragraph  (h),  the  phrase  "on  any  basis 
other  than  a  mechanism"  is  corrected  to 
read  "on  any  basis  other  than  that  a 
mechanism". 

$148,202    [Corrected] 

1.  On  page  17003,  in  column  3,  in 
§  148.202(i)(l),  the  phrase  "the 
Administrator  or  other  office  imposing 
the  penalty"  is  corrected  to  read 
"HCFA". 

$148,220    [Corrected] 

m.  On  page  17004,  in  column  1,  in 
§  148.220(b)(4),  the  term  "MedSup"  is 
corrected  to  read  "MedSupp". 

$148,128    [Corrected] 

n.  In  the  interim  rule;  correction,  FR 
document  97-9124,  in  the  Federal 
Register  of  April  8. 1997,  on  page 
17005.  in  column  3.  remove  amendatory 
instruction  4  that  corrects  §  148.128  and 
add  in  column  2  immediately  after 
amendatory  instruction  b.  the  following: 

c.  On  page  17001,  in  column  1,  in 
§  148.128(a)(2){i)  introductory  text  and 
(a)(2)(ii)(B),  the  phrase  "part  144"  is 
corrected  to  read  "title  27  of  the  PHS 
Act". 

Authority:  Sees.  2701  through  2763,  2791, 
and  2792  of  the  PHS  Act,  42  U.S.C.  300gg 
through  300gg-63.  300gg-91,  and  300gg-92. 

Dated:  June  2,  1997. 
Neil ).  StiUman, 

Deputy  Assistant  Secretary  for  Infonnation 
Resources  Management. 
[FR  Doc.  97-14894  Filed  6-9-97;  8:45  am) 
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Proclamation  7009  of  June  6,  1997 

Flag  Day  nn  I  \ational  Flag  Week,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  flag  has  always  flown  in  the  vanguard  of  the  American  journey, 
reminding  us  of  our  proud  past  and  beckoning  us  into  a  future  full  of 
promise.  Its  bold  colors  reflect  the  courage  and  exuberance  of  the  American 
people,  and  its  simple  but  inspired  design  symbolizes  both  the  unity  and 
diversity  that  define  our  Nation. 

Adopted  by  the  Continental  Congress  on  June  14,  1777,  the  Stars  and  Stripes 
became  the  official  flag  of  the  young  United  States  and  a  compelling  symbol 
of  our  new  independence.  Woven  into  its  folds  were  the  hopes,  dreams, 
and  determination  of  the  extraordinary  individuals  who  founded  this  coim- 
try — hopes  for  a  system  of  government  that  would  honor  the  rights  and 
dignity  of  every  citizen;  dreams  that  their  great  experiment  in  democracy 
would  succeed;  and  determination  to  ensure  that  success,  even  at  the  cost 
of  their  own  lives.  Since  that  time,  generations  of  Americans  have  invested 
the  flag  with  their  own  hopes  and  dreams.  Millions  of  immigrants,  traveling 
to  these  shores  to  flee  poverty  or  oppression,  have  rejoiced  at  their  first 
glimpse  of  the  American  flag,  confident  that  its  promise  of  freedom,  equality, 
and  opportunity  would  prove  true  for  them  and  Uieir  families. 

We  have  carried  Old  Glory  to  places  undreamed  of  by  our  founders,  from 
the  depths  of  Earth's  oceans  to  the  Sea  of  Tranquility  on  the  Moon.  Through 
conflict  and  in  peace,  on  missions  of  exploration  and  on  missions  of  mercy, 
the  flag  has  led  us  wherever  our  questing  spirits  have  been  willing  to 
venture,  and  whenever  America's  freedom,  security,  and  values  have  been 
threatened. 

On  Flag  Day  and  during  National  Flag  Week,  I  encourage  all  Americans 
to  join  me  in  reflecting  on  the  proud  history  and  profound  meaning  of 
our  flag.  And  let  us  pledge  to  keep  faith  vdth  those  generations  of  patriots, 
both  military  and  civilian,  who  gave  their  lives  to  keep  the  flag  flying 
over  a  Nation  that  is  fi^e,  stit)ng,  and  true  to  our  highest  ideals. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  joint  resolution 
approved  August  3.  1949  (63  Stat.  492),  designated  June  14  of  each  year 
as  "Flag  Day"  and  requested  the  President  to  issue  an  annual  proclamation 
calling  for  its  observance  and  for  the  display  of  the  Flag  of  the  United 
States  on  all  Federal  Government  buildings.  The  Congress  also  requested 
the  President,  by  joint  resolution  approved  June  9,  1966  (80  Stat.  194), 
to  issue  annually  a  proclamation  designating  the  week  in  which  June  14 
occurs  as  "National  Flag  Week"  and  calling  upon  all  citizens  of  the  United 
States  to  display  the  flag  during  that  week. 


NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  Jime  14,  1997,  as  Flag  Day  and  the  week 
beginning  Jmie  8,  1997,  as  National  Flag  Week.  I  direct  the  appropriate 
officials  to  display  the  flag  on  all  Federal  Government  buildings  during 
that  week,  and  I  urge  all  Americans  to  observe  Flag  Day  and  National 
Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other 
suitable  places. 

I  also  call  upon  the  people  of  the  United  States  to  observe  with  pride 
and  all  due  ceremony  those  days  from  Flag  Day  through  Independence 
Day,  also  set  aside  by  the  Congress  (89  Stat.  211),  as  a  time  to  honor 
our  Nation,  to  celebrate  our  heritage  in  public  gatherings  and  activities, 
and  to  publicly  recite  the  Pledge  of  Allegiance  to  the  Flag  of  the  United 
States  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  sixth  day  of 
June,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-first. 


[FR  Doc.  «7-lS386 
Ftlad  6-9-«7:  10:37  am) 
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Confirmation,  purchase-arxJ- 
sale,  and  monthly 
statements;  alternative 
method  of  compliance 
with  requirements; 
-„t!  ^'^e-:;  f  10-97 

tNVIRC>NMENTAL 
■•>^OJEZ'"OH  AGENCY 

Toxic  substances. 

Biotechnology  microbial 
products;  review  of  new 
microorganisms  before 
introduction  into 
convnerce;  notification 
procedures  established; 
pubKshed  4-11-97 

GOVERNMEN"  ETHICS 

OFFiCS 

Conflict  of  interests; 

Executive  agency  ethics 
training  programs; 
published  3-12-97 

WEAini  AND  HUMAN 

StRViCtS  DEPft«'Mt»-  r 

Ad.Tiir.iSirai.or. 

Food  additives: 

Adjuvants,  production  aids, 
and  sanitizers — 

N,N-bis(2-hydroxyethy()- 
dodecanamide; 
•COM001 'published  6- 
10-97 

■  A3C?5  DFPAP-^MENIT 

Goal  mine  safety  and  health: 
Underground  coal  mines — 
Ventilation;  safety 
standards;  correction; 
Dublished  5-28-96 

TRANSPORT  A ''-D" 
DEPARHMEN"^ 

"eaera'  fninVor 
Admir'SlratiOr 

Airworthiness  directives: 

AirtJus;  putJiished  5-6-97 

British  Aerospace;  published 
5-6-97 

Class  E  airspace;  withdrawn; 
published  6-10-97 
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eoera.  Cop  Insurance 
Corporation 

Crop  insurance  regulations: 
Dry  peas;  comments  due  by 
6-16-97;  published  5-15- 
97 

DEPAR'MEN'T 

Rural  „',':::ii»s  Service 

Electric  loans: 
Electric  system  operations 
and  maintenance; 
comments  due  by  6-16- 
97;  published  4-16-97 

Nai'Ona    Ocea''  ■;  and 
A  •t^iospr'-ftf.c  A  ::!mini8tration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 

Sfxjrtraker  and  rougheye 
rockfish;  comments  due 
by  6-18-97;  published 
6-3-97 

Magnuson  Act  provisions 
and  Northeaslem  United 
States  fisheries — 
Expenmental  fishing 
permits;  comments  due 
by  6-20-97;  published 
6-5-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutx»ntracf  consent; 
comments  due  by  6-20- 
■   shed  4-21-97 
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PRO' EC  ON  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
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refiners,  importers,  and 
oxygenate  blenders; 


enforcement 
exemptk>ns;  comments 
due  by  6-16-97; 
published  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
baselir^e  requirements; 
hearing;  comments  due 
by  6-20-97;  published 
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Stratospheric  ozone 
protection — 

Significant  new 
alternatives  policy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 

Pestkades;  tolerances  in  food, 
animal  feeds,  arxj  raw 
agricultural  commodities: 
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comments  due  by  6-16- 

97;  published  5-16-97 
Plant  pestiades;  comments 

due  by  6-16-97;  published 

5-16-97 

Viral  coat  protein;  comments 
due  by  6-16-97;  published 
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Solkj  wastes: 
Hazardous  waste 
combustors.  etc.; 
maximum  achievable 
control  technologies 
performance  starKiards; 
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97;  published  6-4-97 
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Louisiana; 


comments  due  by 
published  4-30- 
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F;lood  insurance  program: 
Rood  mitigation  assistance: 
comments  due  by  6-18- 
97;  published  3-20-97 
Write-your-own  program — 


Private  sector  property 
insurers  assistar>ce; 
comments  due  by  6-16- 
97;  published  5-1-97 
C-Nt-A      'ir^VICES 
ADMLNiS".  «-A.riON 
Federal  Acquisitk)n  Regulatkxi 
(FAR): 

Agency  informatkxi 
collection  activitiee — 
Proposed  coflectkxi; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contractir»g; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigratnn: 

Checkpoints;  pre-enrolled 
access  lar>e  program; 
establishment;  comments 
due  by  6-17-97;  published 
4-18-97 

JUSTICE  DEPARTMENT 
Priaons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Classifk:atk>n  ar>d  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

AgerKy  informatk>n 
collectkjn  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
^7:  published  4-21-97 

RAILROAD  RET1RBIENT 
BOARD 

Debt  CollectkKi  Improvement 
Act  of  1996 

CollectKtn  of  debts  by  offset 
against  Federal  payments; 
comments  due  by  6-20- 
97;  published  4-21-97 
Railroad  Unemptoyment 

Insurance  Act: 

Sickness  benefits; 
acceptance  of  statement 
of  sickr^ess  executed  t>y 
substance-abuse 
professional  m  support  of 
payment;  comments  due 


Dy  b-i/-y/.  puDiished  4- 
18-97 
SOC  3      SECURITY 
AOMi.N.STRATlON 
Social  security  benefits  and 
supplemental  security 
income; 

Federal  old  age,  survivors 
and  disability  insurance — 
Disability  claims;  testing 
elimination  of  final  step 
in  administrative  review 
process;  comments  due 
by  &-1&-97;  published 
'  -S-97 
"AN  SPORT  ATION 

Coas'.  ^-a.- 
Drawbrldge  operations: 


Maryland;  comments  due  by 
6-20-97;  published  4-21- 
97 

New  Jersey;  comments  due 
by  6-20-97;  published  4- 
21-97 
Regattas  and  marine  parades: 

Assateague  Channel,  VA; 
manne  events;  comments 
due  by  6-20-97;  published 
4-21-97 

TRANSPORTATION 
DEPARTMENT 

Economic  regulations: 
Domestic  passenger 
manifest  information; 
comments  due  by  6-20- 
97;  published  5-30-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
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RULES 

Conflict  of  interests: 
Post-emmployment  restrictions;  exemption  of  positions 
and  revision  of  departmental  component 
designations 
Correction,  31865 

Grain  r  >ce  tion,  Packers  and  Stocicyards  Administration 

RULES,. 
Fees:  '  I 
Official  inspection  and  weighing  services,  31701-31704 

Heaitri  ano  ".ui'ih;     >e?vrcei.  i.;tt»drtment 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

'{ 
H«a<t^  ^•^so'jrces  and  Services  Administration 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31832-31835 

Housing  and  Urt>an  Development  Department 

RULES 

Community  facilities: 

Youthbuild  program;  application  and  grant  award  process 
removed,  31954-31955 
PROPOSED  RULES 
Community  development  block  grants: 

New  York  small  cities  program,  31944-31951 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Milton  S.  Eisenhower  Foundation,  31637-31838 

Public  and  Indian  housing — 
Drug  Elimination  Technical  Assistance  Program; 
correction,  31838-31839 
Real  Estate  Settlement  Procedures  Act: 

Specdal  information  booklet;  revision,  31982-32011 

interi&f  Depanmeni 
See  Fish  and  Wildlife  Service 
See  Land  Management  Biueau 
See  National  Paik  Service 
NOTICeS 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  31839 


Intemationai  Trade  Administration 

NOTICES 

Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

People's  Republic  of  China,  31972-31979 

Russian  Federation,  31967-31972 

South  Africa,  31963-31967 

Ukraine,  31958-31963 
Hot-rolled  lead  and  bismuth  carbon  steel  products  Gram — 

United  Kingdom,  31787-31789 
Welded  stainless  steel  pipe  from — 

Korea,  31789-31790 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  31786-31787 

Justice  Department 

See  National  Institute  of  Corrections 

RULES 

Conflict  of  interests 

Correction,  31865 
NOTICES 
Pollution  control;  consent  judgments: 

Gold  Fields  Mining  Corp.,  31843-31844 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31844-31845 

Land  Managenrent  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Salt  Lake  District,  Box  Elder  Re^urce  Management  Plan, 
UT,  31839 
Environmental  statements;  notice  of  intent: 

Kingman,  AZ;  scoping  period;  meetings,  31839-31840 

KAaritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  31862-31863 

Meetings: 
Voluntary  Intermodal  Sealift  Agreement,  31863 

Nationai  Archives  and  Records  Administration 

RULES 

Public  availability  and  use: 
Restrictions  on  use  of  records — 
USIA  materials,  prepared  for  dissemination  abroad,  in 
custody;  domestic  distribution,  31724-31725 

National  Foundation  on  the  Arts  artd  the  Humanities 

NOTICES 
Meetings: 
Combined  Arts  Advisory  Panel,  31849-31850 

National  Institute  of  Corrections 

NOTICES 
Meetings: 
Advisory  Board,  31845 

National  institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
31836 
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Meetings: 
Division  of  Research  Grants  Special  Emphasis  Panel, 

31835-31836 
National  Cancer  Institute,  31836-31837 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Gulf  of  Mexico  and  southeastern  U.S.  Atlantic  coastal 
waters;  shrimp  virus  risk  assessment  and  meetings, 
31790-31791 

Meetings: 
Gulf  of  Mexico  Fishery  Memagement  Council,  31791 
Mid-Atlantic  Fishery  Management  Council,  31791-31792 
Modernization  Transition  Committee,  31792 
North  Pacific  Fishery  Management  Council,  31792 
Pacific  Fishery  Management  Council.  31792-31793 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Anthropology  Department,  Central  Washington 
University — 
Inventory  from  Prince  William  Sound,  AK,  31841 
Inventory  from  Washington  State,  31840-31841 
Burke  Museum,  University  of  Washington,  WA — 

Inventory  from  Hartstine  Island,  31841-31842 
Milwaukee  Public  Museum.  WI;  cultural  items,  31842 
Springfield  Science  Museum,  MA;  inventory  firom 
Hawaii,  31842-31843 

National  Science  Foundation 

NOTICES 
Meetings: 
Human  Resource  Development  Special  Emphasis  Panel, 

31850 
Materials  Research  Special  Emphasis  Panel.  31850 
Physics  Special  Emphasis  Panel,  31850-31851 
Research.  Evaluation  and  Communication  Special 
Emphasis  Panel,  31851 

Northeast  Dairy  Compact  Commission 

NOTICES 
Meetings.  31851 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  31851- 
31852 
Reports;  availability,  etc.: 
Tritium  producing  burnable  absorber  rod  lead  test 
assembly.  31853 
Applications,  hearings,  determinations,  etc.: 
Northern  States  Power  Co..  31852-31853 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  31848-31849 

Peace  Corps 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  31853- 
31854 


Personnel  Management  Office 

PROPOSED  RULES 
Pay  administration: 
Child  support,  alimony  and  commercial  garnishment  of 
Federal  employees'  pay;  processing.  31763-31766 

Postal  Service 

RULES 

Civil  and  criminal  forfeitures,  remission  or  mitigation 
petitions;  procedures.  31726-31732 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Albania.  Belarus.  Kazakstan,  Kjrrgyzstan.  Tajikistan, 
Turkmenistan,  and  Uzbekistan;  Trade  Act  of  1974; 
Continuation  of  waiver  authority  (Presidential 
Determination  No.  97-28  of  June  3,  1997),  32019 

Armenia.  Azerbaijan.  Georgia,  Moldova,  and  Ukraine;  Trade 
Act  of  1974;  emigration  policies  (Presidential 
Determination  No.  97-27  of  June  3,  1997),  32017 

Yugoslavia,  Federal  Republic  (Serbia  and  Montenegro); 
assistance,  waiver  of  prohibition  (Presidential 
Determination  No.  97-26  of  May  30,  1997),  32015 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

National  toxicology  program: 
Toxicology  and  carcinogenesis  studies —  ■ 

Phenolphthalein,  31837 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc..  31854- 
31857 

Pacific  Exchange,  Inc..  31857-31858 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  31858- 
31859 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Paducah  &  Louisville  Railway,  31863 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  31859 

Treasury  Department 

See  Customs  Service 
NOTICES 

Notes.  Treasury: 
Large  position  reports,  call  for;  6  1/4  percent  notes 
(February  2007).  31863-31864 
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NOTICES 
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This  section  of  the  FEDERAL  REGISTER 
contains  Veguiatory  docurT>ents  having  general 
applicability  and  legal  effect,  most  of  \which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the"  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEP&RTMEKT  or  AGRICULTURE 

'j'31.'-'   r,Ht>tK:uor    :-' 3!-*.er8  and 
iioc  K  y 3.  cs  Aa.TiiniSuauon 

7CFa  -.-1'^  BOO 

RIN  OSaf-iAAr^? 

Fees  'o'  ( i*^ '  laf     s»>-  tion  and  Official 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  [FGIS)  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  is  increasing  by  approximately 
3  percent  fees  it  charges  for  certain  of  its 
official  inspection  and  weighing 
services  performed  in  the  United  States 
under  the  United  States  Grain  Standards 
Act  (USGSA),  as  amended.  The  increase 
covers  hourly  rates  and  certain  unit 
rates  on  tests  performed  at  other  than  an 
applicant's  &cility.  The  increase  is 
designed  to  generate  additional  revenue 
required  to  recover  operational  costs 
created  by  mandated  cost-of-living 
increases  to  Federal  salaries  in  fiscal 
year  1997. 

EFFECTIVE  "*"H    June  15.  1997. 

FOfl  FUR"X£R  iNPORMATIOfI  COKTACT: 
George  U    ;....;.       ^UA-GIPSA-ART, 
Room  0623-South  Building,  STOP  3649, 
1400  Independence  Avenue,  S.W., 
Washington,  D.C.,  20250-3649. 
Telephone  (202)  720-0292,  or  FAX 
(202)  720-4628,  or  E-Mail— 
gwollam@figisdc.u6da.gov. 

Executive  Onier  :  2?^^^ 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget 


Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies 
unless  they  present  irreconcilable 
conflict  with  this  final  rule.  There  are 
no  administrative  procedures  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  provisions  of  this  final  rule. 

E£EBctB  on  Small  Entities 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  Most  users  of  the  official 
inspection  and  weighing  services  do  not 
meet  the  requirements  for  small  entities. 
FGIS  is  required  by  statute  to  make 
services  available  and  to  recover  costs  of 
providing  such  services,  as  nearly  as 
practicable. 

The  fee  revision  is  primarily 
applicable  to  entities  engaged  in  the 
export  of  grain.  Under  provisions  of  the 
USGSA,  most  grain  exported  from  U.S. 
export  port  locations  must  be  officially 
inspected  and  weighed.  Mandatory 
inspection  and  weighing  services  are 
provided  by  FGIS  on  a  fee  basis  at  37 
export  facilities.  All  of  the  export 
fcicilities  are  owned  and  managed  by 
multi-national  corporations,  large 
cooperatives,  or  public  entities  that  do 
not  meet  the  criteria  for  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  and  the  regulations  issued 
thereunder.  Some  users  who  request 
non-mandatory  official  inspection  and 
weighing  services  at  other  than  export 
locations  could  be  considered  small 
entities.  However,  this  fee  increase 
merely  reflects  the  cost-of-living 
increases  in  Federal  salaries  for  hourly 
and  certain  unit  fees.  The  approximate 
3-percent  increase  in  fees  will  not  have 
a  significant  impact  on  either  small  or 
large  entities.  Additional  revenue 
estimated  for  fiscal  year  1997  is 
projected  to  be  $218,100  for  a  total  of 
S22.21  million  in  revenue  projected  for 
fiscal  year  1997. 


Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  previously  approved 
information  collection  and 
recordkeeping  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

On  May  13,  1997,  GIPSA  published  in 
the  Federal  Register  (62  FR  26252)  a 
proposal  to  increase  by  approximately  3 
percent  certain  fees  it  charges  for  official 
inspection  and  weighing  services.  A 
correction  docket  was  published  in  the 
Federal  Register  (62  FR  28922)  on  May 
28,  1997,  which  made  non  substantive 
format  and  editorial  changes  to  Table  1 
of  schedule  A  of  section  800.71(a). 

The  USGSA  requires  FGIS  to  charge 
and  collect  reasonable  fees  for 
performing  official  inspection  and 
weighing  services.  The  fees  are  to  cover, 
as  neariy  as  practicable,  FGIS'  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs. 

The  approximate  3-percent  increase 
in  fees  is  designed  to  generate 
additional  revenue  required  to  recover 
operational  costs  created  by  mandated 
cost-of-living  increases  to  Federal 
salaries  for  GIPSA  employees  in  fiscal 
year  1997.  The  average  salary  increase 
for  GIPSA  employees  in  fiscal  year  1997 
is  approximately  3  percent.  The  final 
action  is  being  taken  immediately  to 
increase  fiscal  year  1997  revenue  to 
cover,  in  part,  projected  fiscal  year  1997 
operational  costs. 

The  airront  USGSA  fees  were 
published  in  the  Federal  RegistBr  on 
August  22,  1996  (61  FR  43301),  and 
became  eSective  on  October  1,  1996. 
The  current  fee  schedule  is  projected  to 
generate  approximately  $22  million 
revenue  for  fiscal  year  1997.  This 
revenue  is  insufficient  to  recover 
operating  expenses  in  fiscal  year  1997. 
Tins  is  5.2  percent  below  estimated 
fiscal  year  1997  costs  of  $23.2  million. 
Similar  losses  have  occurred  over  the 
past  3  years  with  $753,000  in  fiscal  year 
1994;  $630,000  in  fiscal  year  1995;  and 
$1,273,000  in  fiscal  year  1996.  These 
losses  resulted  in  a  retained  earnings 
balance  of  only  $922,000  at  the 
beginning  of  fiscal  year  1997. 
significantly  below  a  desired  3-month 
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operating  reserve  of  $6  million.  With  the 
fee  increase,  it  is  estimated  that 
$218,100  in  additional  revenue  will  be 
generated  for  fiscal  year  1997.  Total 
costs  for  fiscal  year  1997  are  projected 
to  be  $23.2  million  and  revenues  with 
the  fee  increase  for  the  last  period  of 
fiscal  year  1997  are  projected  to  be 
$22.21  million. 

A  further  adjustment  of  fees, 
including  an  adjustment  to  the  per 
metric  ton  administrative  fee  to  recover 
the  indirect  costs  of  field  offices  and 
headquarters  and  replenish  the 
operating  reserve,  is  being  considered 
and  will  be  addressed  in  future 
rulemaking. 

Comment  Review 

FGIS  received  three  comments  from 
trade  associadons  during  the  15-day 
comment  period.  One  commentor  did 
not  oppose  the  proposed  increases  to 
existing  fees;  one  was  neutral  on  the 
proposed  fee  increase:  and  one  did  not 
address  the  merits  of  the  fee  increase 
itself.  All  the  commentors,  however, 
encourage  GIPSA  to  strengthen  its 
efforts  to  trim  overhead  and  improve 
operating  efficiencies  throughout  the 
organization.  GIPSA  continuously 
monitors  its  costs  and  strives  to  lessen 
overhead  and  improve  operating 
efficiencies. 


One  commentor  also  was  of  the  view 
that  the  15-day  comment  period  did  not 
allow  enough  time  to  notify  its  members 
of  the  proposed  action.  As  stated  in  the 
proposal,  a  15-day  comment  period  was 
deemed  appropriate  because  projected 
exports  and  the  associated  requests  for 
official  services  for  such  grain  are 
projected  to  decrease  in  the  coming 
months  due  to  seasonal  and  other 
adjustments.  Accordingly,  given  the 
current  level  of  the  operating  reserve,  it 
was  deemed  necessary  to  implement 
any  fee  increase  that  may  result  from 
this  rulemaking  as  soon  as  possible. 

Final  Action 

GIPSA  is  applying  an  approximate  3- 
percent  increase  to  those  hourly  and 
certain  unit  rates  in  7  CFR  800.71,  Table 
1 — Fees  for  Official  Services  Performed 
at  an  Applicant's  Facility  in  an  Onsite 
FGIS  Laboratory;  Table  2 — Services 
Performed  at  Other  Than  an  Applicant's 
Facility  in  an  FGIS  Laboratory;  and 
Table  3 — Miscellaneous  Services. 

In  reviewing  the  fee  schedule  to 
identify  fees  that  require  a  3-percent 
increase,  FGIS  identified  several  fees 
that  under  the  current  fee  schedule  are 
at  levels  that  do  not  require  any  change. 
Accordingly,  those  fees  will  remain  the 
same  at  this  time. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 


rule  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553) 
because:  (1)  Projected  exports  and  the 
associated  requests  for  official  services 
for  such  grain  are  projected  to  decrease 
in  the  coming  months  due  to  seasonal 
and  other  adjustments;  (2)  given  the 
current  level  of  the  operating  reserve, 
the  fee  increase  should  be  implemented 
as  soon  as  possible;  and  the  effective 
date  coincides  with  beginning  of  a 
billing  cycle. 

List  of  Subiects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure;  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  800  is  revised  as 
follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  Schedule  A  to  read  as  follows: 

§  800.71    Fees  assessed  by  the  Service, 
(a)*   •   • 

Schedule  A. — Fees  for  Official 
Inspection  and  Weighing  Services 
PerJFbrmed  in  the  United  States 


Table  1  .—Fees  For  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory  i 


Monday  to 

Friday  (6 

a.m  to  6 

p.m.) 


Monday  to 

Friday  (6 

p.m.  to  6 

am.) 


Saturday, 
Sunday, 
and  Over- 
time* 


Holidays 


(1)  Inspection  and  Weighing  Services  Hourly  Rates  (per  service  representative 


1-year  contract 

$23.80 
25.80 
29.60 
34.00 

$25.60 
27.60 
30.80 
36.00 

$33.40 
35.40 
38.60 
44.20 

$40.20 

6-montti  contract .' 

46.20 

3-montti  contract 

48  00 

Noncontract  

5420 

(2)  Additional  Tests  (cost  per  test. 


In  addition  to  the  hourly  rale)* 


fi)  Anatoxin  {other  than  Thin  Layer  Chromatography)  

(ii)  Anatoxin  (Thtn  Layer  Chromatography  method)  

(iii)  Soyt)ean  protein  and  oil  (one  or  both)  

(iv)  Wheat  protein  (per  test) „ 

(v)  Sunnawer  oil  (per  test)  

(vO  VomitoxJn  (qualitative) 

(vii)  Vomitoxin  (quantitative)  

(viii)  Waxy  com  (per  test)  

(ix)  Fees  for  other  tests  not  listed  above  wiH  be  based  on  ttie  lowest  rxincontract  hour- 
ly rate _. 

(x)  0tt>er  services 

(a)  Qass  Y  Wetghing  (per  carrier)  

(1)  Tmck/container 

(2)Railcar 

(3)  Barge  


$8.50 
20.00 
1.50 
1.50 
1.50 
7.50 
12.50 
1.50 


.30 
1.25 
2.50 


(3)  Administrative  Fee  (assessed  in  addition  to  all 

and  weighing 


toes,  only  one  admlnistrathw  tae  will  tx'  ;^^> 
are  perlonned  on  the  i 


ioection 


(0  Al  outbound  carriers  (per-metric-lon)  * 
(a)  1-1.000,000 


$0,090 
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Table  l.— Fees  For  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory i— 

Continued 


sed  as 

iTIONS 

irtSOO 

.  2867, 

by 
)llows: 

rvic«. 


es 


TORY  1 


Holidays 


$4020 
46.20 
48.00 
5420 


$8.50 
20.00 
1.50 
1.50 
1.50 
7.50 
12.50 
1.50 


.30 
1.25 
2.50 

soectlon 


$0,090 


(b)  1 ,000,001  -1 ,500,000  

(c)  1 ,500,001—2,000,000 

(d)  2,000,001— 5,000,000  

(6)5,000.001—7,000,000  _ „ 

(1)7,000.001—  _ _... 

(ii)  Additional  services  (assessed  in  addition  to  all  other  fees)  ^ 

(a)  Submitted  sample  (per  sample — grade  and  factor) 

(b)  Submitted  sample — Factof  only  (per  factor)  


Monday  to 

Friday  (6 

a.m  to  6 

p.m.) 


Monday  to 

Friday  (6 

p.m.  to  6 

a.m.) 


Saturday. 

Sunday. 

arnJ  Over- 

tirrw* 


Holidays 


0.082 
0.042 
0.032 
0.017 
0.002 

1.50 
0.70 


^  Fees  apply  for  original  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  include,  tMJt  are  not  limited  to,  sampling,  grading, 
weighing,  prior  to  loading  stowage  examinations,  and  certitying  results  performed  within  25  miles  of  an  employee's  assigned  duty  station.  Travel 
and  related  expenses  will  be  charged  for  service  outsjde  25  miles  as  found  in  §800.72  (a). 

^Overtime  rates  will  be  assessed  for  all  hours  in  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requestir)g  service 
beyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existtnq  staffing. 

^Appeal  and  reinspection  services  will  be  assessed  the  same  fee  as  the  original  inspection  service. 

'*  Tne  administrative  fee  is  assessed  on  an  accumulated  basis  t>eginning  at  the  start  of  the  Service's  fiscal  year  (October  1  each  year). 

Table  2.— Services  Performed  at  Other  than  an  Applicants  Facility  in  an  FGIS  Laboratory  •  2 


(1)  Original  Inspection  and  Weighing  (Class  X)  Services 

(i)  Sampling  only  (use  hourly  rates  from  Jabie  1 ) 

(ii)  Stationary  lots  (sampling,  grade/factor,  &  checkloading) 

(a)  Truck/trailer/container  (per  earner)  _ ."_ „ _ 

(b)  Railcar  (per  carrier)  „ _ 

(c)  Barge  (per  earner) 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  fuindrecKveight)  (CWT)  ....^ 

(iii)  Lots  sampled  online  during  loading  (sampling  charge  under  (i)  atx>ve,  plus): 

(a)  TruckArailer  container  (per  earner)  „ _ _ _ 

(b)  Railcar  (per  carrier) „ _ ~ » 

(c)  Barge  (per  carrier) — 

(d)  Sacked  grain  (per  hour  per  servk»  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iv)  Other  services 

(a)  Submitted  sample  (per  sample — grade  and  factor)  „ 

(b)  Warehouseman  Inspection  (per  sample)  _ - 

(c)  Factor  only  (per  factor — maximum  2  factors)  _ — — 

(d)  Checkloading/condition  examination  (use  hourly  rates  from  Table  1,  plus  an  administrative  fee  per  hundredweight  if 
not  previously  assessed)  (CWT)  

(e)  Reinspection  (grade  and  factor  only.  Sampling  sen/ice  additional,  item  (i)  above) _ 

(f)  Class  X  Weighing  (per  hour  per  service  representative)  „ 

(v)  Additional  tests  (excludes  sampling) 

(a)  Aflatoxin  (per  test — other  than  TLC  method)  „ 

(b)  Aflatoxin  (per  test— TLC  method)  _ - 

(c)  Soyt)ean  protein  and  oil  (one  or  tx)th) „ - 

(d)  Wheal  protein  (per  test) _ ~ 

(e)  Sunflower  oil  (per  test) _ - 

(f)  Vomitoxin  (qualitative) _ _ ~ — 

(g)  Vomitoxin  (quantitative)  _ 

(h)  Waxy  com  (per  test)  _ - - 

(i)  Canola  (per  test— 00  dip  test) _ 

(j)  Pesticide  Residue  Testing  3 

(1)  Routine  Compounds  (per  sample)  ~ 

(2)  Special  Compounds  (per  service  representative)  

(k)  Fees  tor  other  tests  not  listed  above  will  be  based  on  the  kiwest  noncontract  hourly  rate  from  Table  \ 

(2)  Appeal  inspection  and  review  of  weighing  service* 

(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor — max  2  factors) ~ 

'  (b)  Sampling  service  for  Appeals  additional  (hourly  rates  from  Table  1). 
(ii)  Additional  tests  (assessed  in  addition  to  all  other  applicable  fees) 

(a)  Aflatoxin  (per  test,  other  than  TLC) „ — - 

(b)  Aflatoxin  (TLC)  - » .,- 

(c)  Soytiean  protein  and  oil  (one  or  both) — _ ~ 

(d)  Wheat  protein  (per  test) „ _ - 

(e)  Sunflower  oil  (per  test) _ ; _ 

(0  Vomitoxin  (per  test — qualitative) v 

(g)  Vomitoxin  (per  test — quantitative) _ — 

jh)  Vomitoxin  (per  test— HPLC  Board  AppeaO  - - 

(i)  Pestickle  Residue  Testing  ^ 

(1)  Routine  Compounds  (per  sample)  ~ ~ _ ~ — 

(2)  Special  Compounds  (per  sennce  representative)  .-. ^-™...-._ — „. „ 


$17.80 

2725 

174.00 

0.02 

9.75 

19.00 

108.00 

0.02 

1025 

1725 

420 

0.02 

1125 
45.00 

2525 

100.75 

7.85 

7.85 

7.85 

2525 

3025 

9.10 

9.10 

200.00 
100.00 


74.85 
3825 


2525 

110.30 
15.45 
15.45 
15.45 
3525 
4025 

126.00 

200.00 
1W.00 
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Table  2.— Services  Performed  at  Other  than  an  Applicant's  Facility  in  an  FGIS  Laboratory  '  2 — Continued 


(j)  Fees  for  other  tests  not  listed  above  will  t>e  tjased  on  the  lowest  noncontract  hourly  rate  from  Table  1 . 
(iii)  Review  of  weighing  (per  hour  per  service  representative) 
(3)  Stowage  examination  (service-on-request)  ^ 

(i)  Ship  (per  stowage  space)  (minimum  $250  per  ship) 

(ii)  Subsequent  ship  examinations  (same  as  original)  (minimum  $150  per  ship) 

(iii)  Barge  (per  examination)  

(iv)  All  other  carriers  (per  examination) 


65.40 
50.00 


40.00 
15.00 


'  Fees  apply  for  onginal  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  include,  but  are  not  limited  to,  sampling,  grading, 
weighing,  pnor  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  station.  Travel 
and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  §800.72  (a). 

^  An  additional  charge  will  be  assessed  when  the  revenue  from  the  services  in  Schedule  A,  Table  2,  does  not  cover  what  would  have  been  col- 
lected at  the  applicable  hourly  rate  as  provided  in  §800.72  (b). 

3  If  performed  outside  of  normal  business,  1-1/2  times  the  applicable  unit  fee  will  be  charged. 

*  If,  at  the  request  of  the  Service,  a  file  sample  is  located  and  forwarded  by  the  Agency  lor  an  official  agency,  the  Agency  may,  upon  request, 
be  reimlxjrsed  at  the  rate  of  $2.50  per  sample  by  the  Service. 

Table  3.— Miscellaneous  Services  ^ 


(1)  Grain  grading  seminars  (per  hour  per  service  representative)  ^  

(2)  Certification  of  diverter-type  mechanical  samplers  (per  hour  per  service  representative) ' 

(3)  Speaal  weighing  sen/ices  (per  hour  per  service  representative)  ^ 

(i)  Scale  testing  and  certification  

(ii)  Evaluation  of  weighir>g  and  material  handling  systems  

(iii)  NTEP  Prototype  evaluation  (ottier  than  Railroad  Track  Scales)  ;... 

(iv)  NTEP  Prototype  evaluation  of  Railroad  Track 
Scales  (plus  usage  lee  per  day  for  test  car)  


(v)  Mass  standards  calibration  and  reverification 

(vi)  Special  projects  

(4)  Foreign  travel  (per  day  per  service  representative) 

(5)  Online  customized  data  EGIS  service  

(i)  One  data  file  per  week  for  1  year ; 

(ii)  Orw  data  file  per  month  for  1  year 

(6)  Samples  provided  to  interested  parties  (per  sample) , 

(7)  Divkled-lot  certificates  (per  certifk:ate) 

(8)  Extra  copies  of  certificates  (per  certificate) 

(9)  Faxing  (per  page)  

(10)  Special  mailing  (actual  cost)  

(11)  Prepanng  certificates  onsite  or  during  other  ttian  normal  business  hours  (use  hourly  rates  from  Table  1) 


$45.00 
45.00 

45.00 
45.00 
45.00 


45.00 

100.00 

45.00 

45.00 

420.00 


500.00 
300.00 
2.50 
1.50 
1.50 
1.50 


'  Any  requested  servrce  that  is  not  listed  will  be  performed  at  $45.00  per  hour. 

'  Regular  business  hours-Morxlay  thru  Friday-sen/ice  provided  at  other  than  regular  hours  charged  at  tbe  applk^able  overtime  hourly  rate. 


Dated:  June  6-5, 1997. 
David  R.  Shipman, 

Acting  Administivtor. 

IFR  Doc.  97-15267  Filed  &-10-97;  8:45  am] 

HLLMO  CODE  3410-EN-P 

DEPARTMENT  OF  AGRICULTURE 

Agrlcuttural  Marketing  Service 

7CFR  Part  985 

(FV96-985-3  RR] 

SD*><.Tiint  Oil  Produced  in  tt»e  Far 
«ves.,  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  Class  3 
Naf  ve  "^oeamilnt  Oil  tor  t»>e  1996-97 

Mari«.ei--u  fear 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  an  interim 


final  rule  increasing  the  quantity  of 
Class  3  (Native)  spearmint  oil  produced 
in  the  Far  West  that  handlers  may 
purchase  from,  or  handle  for,  producers 
diuing  the  1996-97  marketing  year.  This 
rule  was  recommended  by  the 
Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order  for  spearmint  oil 
produced  in  the  Far  West.  The 
Committee  recommended  this  rule  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  help  to  maintain 
stability  in  the  Far  West  spearmint  oil 
market. 

EFFECTIVE  DATE:  June  11. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2043;  Fax:  (503)  326-7440;  or 
Caroline  C.  Thorpe,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525,  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-6139;  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  designated  parts  of  Nevada,  and 
Utah),  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 


UMI 


If  dt  r.i!  RpuistPr  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997 


and  Regulations       31705 


The  Etepartment  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  continues  an  increase  in  the 
quantity  of  Native  spearmint  oil 
produced  in  the  Far  West  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1996- 
97  marketing  year,  which  ended  on  May 
31, 1997.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
forming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for 
approximately  75  percent  of  the  annual 
U.S.  production  of  spearmint  oil. 

This  rule  finalizes  an  interim  final 
rule  that  increased  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1996-97  marketing  year, 
which  ends  on  May  31,  1997.  Thus,  this 
rule  finalizes  the  increase  in  the  salable 
quantity  from  1,074,902  pounds  to 
1,213,692  pounds  and  the  allotment 
percentage  from  54  percent  to  61 


percent  for  Native  spearmint  oil  for  the 
1996-97  marketing  year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  individual  allotment  base 
for  the  applicable  class  of  spearmint  oil. 

The  initial  salable  quantity  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1996-97 
marketing  year  were  reconunendbd  by 
the  Committee  at  its  September  26, 

1995,  meeting.  The  Committee 
recommended  salable  quantities  of 
989,303  pounds  and  1.074,902  pounds, 
and  allotment  percentages  of  55  percent 
and  54  percent,  respectively,  for  Scotch 
and  Native  spearmint  oils.  A  proposed 
rule  was  published  in  the  January  24, 

1996,  issue  of  the  Federal  Register  (61 
FR  1855).  Comments  on  the  proposed 
rule  were  solicited  from  interested 
persons  until  February  23,  1996.  No 
comments  were  received.  Accordingly, 
based  upon  analysis  of  available 
information,  a  final  rule  establishing  the 
salable  quantities  and  allotment    . 
percentages  for  Scotch  and  Native 
spearmint  oils  for  the  1996-97 
marketing  year  was  published  in  the 
March  20, 1996.  issue  of  the  Federal 
Register  (61  FR  11291). 

Pursuant  to  authority  contained  in 
§§985.50. 985.51.  and  985.52  of  the 
order,  at  its  November  14,  1996, 
meeting,  the  Committee  unanimously 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  for 
the  1996-97  marketing  year  be  increased 
by  7  percent  from  54  percent  to  61 
percent.  This  final  rule  increases  the 
1996-97  marketing  year  salable  quantity 
of  1,074,902  pounds  to  1.213,692 
pounds. 

However,  some  Native  spearmint  oil 
producers  did  not  produce  all  of  their 
individual  salable  quantities  for  the 
1996-97  marketing  year,  or  fill  their 
deficiencies  from  the  prior  year's 
production.  The  marketing  order 
authorizes  such  producers  to  have  their 
deficiencies  filled  by  other  producers 
who  have  production  in  excess  of  their 
salable  quantities.  This  is  optional  for 
producers,  but  must  be  done  before 
November  1  of  each  marketing  year. 

The  original  total  industry  allotment 
base  for  Native  spearmint  oil  for  1996- 
97  was  established  at  1,990.559  pounds 
and  was  revised  to  1,989,659  pounds  to 


reflect  loss  of  base  due  to  non- 
production  of  producer's  total  annual 
allotments.  This  adjustment  resulted  in 
a  900  poiuid  loss  of  total  industry  base, 
which  is  reflected  in  the  calculations  for 
the  revised  salable  quantity. 

This  final  rule  finalizes  the  interim 
final  rule  that  made  an  additional 
amount  of  Native  spearmint  oil 
available  by  increasing  the  salable 
quantity  which  releases  oil  from  the 
reserve  pool.  Only  producers  with 
Native  spearmint  oil  in  the  reserve  pool 
will  be  able  to  use  this  increase  in  the 
salable  quantity.  Prior  to  November  1, 
1996,  producers  without  reserve  pool  oil 
or  producers  with  an  insufficient  supply 
of  reserve  oil  could  have  deficiencies  in 
meeting  their  salable  quantities  filled  by 
producers  having  excess  Native 
spearmint  oil.  If  all  producers  could  use 
their  salable  quantity,  this  7  percent 
increase  in  the  allotment  percentage 
would  have  made  an  additional  135,276 
pounds  of  Native  spearmint  oil  available 
(1,989,659  X  7  percent).  However, 
Native  spearmint  oil  producers  having 
25,546  pounds  of  Native  spearmint  oil 
will  not  be  able  to  use  their  reserve  pool 
deficiencies  this  marketing  year. 
Deficiencies  usually  exist  because  of 
unplanned  problems  that  may  reduce 
spearmint  production.  Thus,  rather  than 
135,276  additional  pounds  being  made 
available,  this  action  continues  to  make 
113,730  additional  pounds  of  Native 
spearmint  oil  available  to  the  market 

The  following  table  summarizes  the 
Conunittee  recommendation: 

Native  Speannicl  Oil  Recommendation 

(a)  Actual  Carry  In  on  June  1, 1996: 
45,632  {XJunds 

(b)  1995-96  Salable  Quantity:  1,074,902 
pounds 

(c)  1995-96  Available  Supply:  1,120,534 
pounds  (a  +  b) 

(d)  Total  Sales  as  of  November  14. 1996: 
1.036,058  pounds 

(e)  Calculated  Available  Supply  as  of 
November  14,  1996:  84,476  pounds 
(c-<i) 

(f)  Reserve  Deficiency  Affecting  Salable 
Quantity:  25,546  poimds 

(g)  Revised  Total  Allotment  Base: 
1,989,659  pounds 

(h)  Recommended  Allotment  Percentage 

as  of  November  14,  1996:  61  percent 
(i)  Calculated  Revised  Salable  Quantity: 

1,213.692  pounds  (g  x  h) 
(j)  Actual  Oil  Available  as  Salable 
Quantity:  1,188,146  pounds  (i-f) 
The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  61 
percent  should  be  established  for  Native 
spearmint  oil  for  the  1996-97  marketing 
year.  This  percentage  will  provide  an 
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increased  salable  quantity  of  1,213,692 
and  a  new  allotment  percentage  from  54 
percent  to  61  percent  for  Native 
spearmint  oil  for  the  1996-97  marketing 
year. 

This  rule  relaxes  the  regulation  of 
Native  spearmint  oil  and  will  allow 
growers  to  meet  market  needs  and 
improved  returns.  In  conjunction  with 
the  issuance  of  this  rule,  the  IDepartment 
has  reviewed  the  Committee's  revised 
marketing  policy  statement  for  the 
1996-97  marketing  year.  The 
Committee's  marketing  policy  statement 
has  been  reviewed  under  the  provisions 
as  set  forth  in  7  CFR  985.50  and  with 
other  USDA  guidelines. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  speannint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  250 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  250 
producers,  approximately  135  producers 
hold  Class  1  (Scotch)  oil  allotment  base, 
and  approximately  115  producers  hold 
Class  3  (Native)  oil  allotment  base. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (SBA)(13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $5,000,000.  and  small  agricultural 
producers  have  been  defined  as  those 
whose  aimual  receipts  are  less  than 
$500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  it  is  estimated  that  none 
of  the  eight  handlers  regulated  by  the 
order  would  be  considered  small 
entities.  All  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  such  essential  oils. 
It  is  also  estimated  that  20  of  the  135 
Scotch  spearmint  oil  producers  and  10 
of  the  115  Native  speannint  oil 
producers  would  be  classified  as  small 
entities  under  the  SBA  definition.  This 
is  based  on  production  information 
gathered  from  assessments.  Thus,  a 
majority  of  handlers  and  producers  of 


Far  West  spearmint  oil  may  not  be 
classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  for  weed, 
insect,  and  disease  control.  A  normal 
spearmint  producing  operation  would 
have  enough  acreage  for  rotation  such 
that  the  total  acreage  required  to 
produce  the  crop  would  be  about  one- 
third  speannint  and  two-thirds 
rotational  crops.  An  average  spearmint 
producing  fann  would  thus  have  to  have 
considerably  more  acreage  than  would 
be  planted  to  spearmint  during  any 
given  season.  "To  remain  economically 
viable  with  the  added  costs  associated 
with  spearmint  production,  most 
spearmint  producing  farms  would  fall 
into  the  category  of  large  businesses. 

Small  spearmint  oil  producers 
represent  a  minority  of  farming 
operations  and  are  more  vulnerable  to 
market  fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
armual  crop  and  do  not  have  the 
resources  to  cushion  seasons  with  poor 
spearmint  oil  retiuns.  Conversely,  large 
diversified  producers  have  the  potential 
to  endure  one  or  more  seasons  of  poor 
spearmint  oil  markets  because  of 
stronger  incomes  from  alternate  crops 
which  could  support  the  operation  for  a 
period  of  time.  Despite  the  advantage  of 
larger  producers,  increasing  the  Native 
salable  quantity  and  allotment 
percentage  will  help  both  large  and 
small  producers  by  improving  returns. 
In  addition,  this  change  may  potentially 
benefit  the  small  producer  more  than 
large  producers.  "This  is  because  the 
change  ensures  that  small  producers  are 
more  likely  to  maintain  a  profitable  cash 
flow  and  meet  annual  expenses. 

Ln  making  this  latest  recommendation, 
the  Committee  considered  all  available 
information  on  supply  and  demand.  The 
1996-97  marketing  year  began  on  June 
1.  1996.  As  required  under  §  985.50.  the 
Committee  reviewed  at  a  public  meeting 
and  submitted  to  the  Department,  a 
marketing  policy  that  included  the 
following  Native  spearmint  oil 
information:  estimated  quantity; 
estimated  demand;  prospective 
production;  estimated  total  allotment 
base;  quantity  of  reserve  oil;  oil  prices; 
market  conditions;  and  whether  the 
average  price  was  expected  to  exceed 
parity.  Handlers  have  indicated  that 
with  this  action,  the  available  supply  of 
both  Scotch  and  Native  spearmint  oils 


appecus  adequate  to  meet  anticipated 
demand  through  May  31,  1997. 

Without  the  increase  in  Native 
spearmint  oil.  the  Committee  believes 
the  industry  would  not  be  able  to  meet 
market  needs.  As  of  November  14, 1996, 
84,476  pounds  of  Native  spearmint  oil 
was  available  for  market.  Demand  for 
Native  spearmint  oil  from  December  1  to 
May  31  over  the  past  five  years  has 
ranged  from  a  high  of  245,661  pounds 
in  1991-92  to  a  low  of  92,658  pounds 
in  1992-93.  The  five  year  average  is 
157,531  pounds.  Therefore,  given  this 
past  history  the  industry  would  be 
unlikely  to  meet  market  demand 
without  this  change.  When  the 
Committee  made  its  initial 
recommendation  for  the  establishment 
of  the  Native  spearmint  oil  salable 
quantity  and  allotment  percentage  for 
the  1996-97  marketing  year,  it  had 
anticipated  that  the  year  would  end 
with  an  ample  available  supply.  This 
revision  adds  113,730  poimds  of  Native 
spearmint  oil  to  the  amount  available 
for  market  during  the  remainder  of  the 
1996-97  marketing  year. 

Alternatives  to  this  rule  included  not 
to  increase  the  available  supply  of 
Native  spearmint  oil,  which  could 
potentially  hurt  small  producers.  The 
Committee  believes  that  the  level 
recommended  will  meet  market  needs. 

Annual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  Accordingly,  this  action  will 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
uimecessary  and  duplicitous 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  were  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  interim  final  rule  regarding  this 
action  was  issued  on  January  3,  1997, 
and  published  in  the  Federal  Register 
(62  FR  1246,  January  9.  1997).  with  an 
effective  date  of  January  9,  1997.  That 
rule  amended  §  985.215  of  the  rules  and 
regulations  in  effect  under  the  order. 
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That  rule  provided  a  30-day  comment 
period  which  ended  February  10, 1997. 
No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed,  interim 
final,  and  final  rules  in  coimection  with 
the  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils  for  the 
1996-97  marketing  year,  the 
Committee's  recommendation  and  other 
available  information,  it  is  foimd  that  to 
revise  §985.215  (61  FR  11291)  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  as 
effective  in  the  interim  final  rule  (62  FR 
1246),  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  applies  to 
spearmint  produced  during  the  1996-97 
marketing  year,  which  ended  May  31, 
1997.  Fxirther,  handlers  are  aware  of  this 
rule,  which  was  recommended  at  a 
public  meeting.  Also,  a  30-day  comment 
period  was  provided  in  the  interim  final 
rule  and  no  comments  were  received. 

List  of  Subiects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements  SnRarmint  oil. 

PART96S-  SPEARMiMTQIL 

PRODUCED  :N  '"-^F  f-AP  WEFT 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  985  which  was 
published  at  61  FR  1246  on  January  9, 
1997,  is  adopted  as  a  final  rule  without 
change. 

Dated:  )ime  4, 1997. 
Robert  Q  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  97-15253  Filed  6-10-97;  8:45  am] 
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DE»a=~MENT  OF  TRANSPORTATION 
Fecerji  iviaf'      Administration 

14  Cf--  -"ar  25 

[Do  Ke!  S.C  NM-131,  Special  Conditions 
No.  2ih-ANM-i281 

Special  Conditions:  LET  AeroiMiutlcal 
yvo'^Ks  Mooei  L610G  Airptano 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  final  special  conditions 
are  issued  for  the  LET  Aeronautical 


Works  Model  L610G  airplane.  This 
airplane  will  have  a  novel  or  unusual 
design  featiire  associated  with  the  use  of 
the  landing  gear  fairing  as  an  assist 
means  during  an  emergency  evacuation. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  14  CFR  part  25. 
EFFECTIVE  DATE:  July  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Tiangsing,  Regulations  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA  1601  Lind  Avenue  SW, 
Renton  WA  98055-4056,  (425)  227-121. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25. 1990,  LET  Aeronautical 
Works  applied  for  a  type  certificate  for 
the  Model  L610G  airplane.  On  March 
28,  1995,  they  applied  for  an  extension 
of  the  original  application  in  accordance 
with  14  CFR  21.17(d)(2).  The  L610G  is 
a  twin-engine,  40  passenger,  high-wing 
airplane  with  a  passenger  emergency 
exit  configuration  consisting  of  one  pair 
of  Type  I  exits  located  at  the  aft  end  of 
the  cabin  and  a  pair  of  Type  III  exits 
under  the  wing  near  the  middle  of  the 
cabin. 

Type  in  exits  are  typically  installed 
over  the  wings  of  the  airplane.  The  are 
allowed  by  part  25  to  have  a  27-inch 
step-down  froin  the  exit  sill  to  the  wing. 
Additionally,  if  the  escape  route  on  the 
wing  terminates  at  a  point  more  than  six 
feet  above  the  ground,  means  must  be 
provided  to  assist  evacuees  to  reach  the 
ground,  ff  the  termination  point  is  less 
than  six  feet  above  the  ground,  then  the 
assist  means  is  not  required. 

Since  this  airplane  is  of  a  high-wing 
configiuation,  it  is  not  practicable  to 
incorporate  overwing  Type  IH  exits.  Part 
25  permits  non-overwing,  non-floor 
level  exits  when  certain  conditions  are 
satisfied.  Included  in  these  conditions  is 
the  requirement  for  an  assist  means  for 
passengers  and  crew  to  egress  from  the 
airplane  to  the  ground  when  the  exit  sill 
height  is  more  than  six  feet.  This  assist 
means  must  be  an  automatically  erected 
escape  slide  or  equivalent,  and  must  be 
self-supporting  on  the  groimd.  The  sill 
of  the  Type  III  exits  on  the  L610G  will 
be  more  than  six  feet  above  the  ground; 
therefore,  an  assist  means  will  be 
necessary. 

LET  has  positioned  the  Type  III  exits 
above  the  lemding  gear  fairing  such  that 
the  fairing  will  form  a  surface  for 
evacuees  to  use  in  lieu  of  what  would 
be  provided  by  a  wing.  The  evacuees 
would  then  slide  or  j\imp  off  the  fairing 


to  the  ground  in  much  the  same  maimer 
as  they  would  off  a  wing  trailing  edge. 

LET'S  use  of  the  landing  gear  fairing 
as  an  assist  means  results  in  features 
which  are  characteristic  of  both  escape 
slides  and  overwing  evacuation  routes; 
therefore,  the  requirements  for  either 
configuration  are  insufficient  by 
themselves  to  assure  that  minimum 
standards  are  established. 

These  special  conditions  include 
requirements  pertinent  to  both  overwing 
and  non-overwing  exits,  as  well  as 
additional  criteria  for  this  specific  exit 

Type  Cotification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
LET  must  show  the  Model  L610G  meets 
the  applicable  provisions  of  part  25  as 
amended  by  Amendments  15-1  through 
25-70  thereon,  except  as  follows:    . 
§25.365     Amendment  25-71 
§  25.571(e)(2)    Amendment  25-72 
§25.729    Amendment  25-75 
§  25.905(d)     Amendment  25-72 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  610G  because  of  a  novel 
or  imusual  design  featmre,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16.  In  addition 
to  the  applicable  airworthiness 
regulation  and  special  conditions,  the 
LET  Aeronautical  Works  Model  L610G 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by  14 
CFR  11.28  and  11.29(b),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  14  CFR  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  14  CFR 
21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  L610G  will  incorporate  the 
following  novel  or  unusual  design 
feature:  a  Type  III  exit  will  be  located 
under  each  wing  such  that  an  evacuee 
using  the  exit  would  step  out  onto  the 
main  landing  gear  fairing.  The  evacuee 
would  then  slide  or  jump  from  the 
landing  gear  fairing  to  the  ground. 

14  CFR  25.809(f)  requires  all  non- 
overwing  exits  more  than  six  feet  above 
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the  ground  to  be  equipped  with  an 
approved  means  to  assist  occupants  in 
descending  to  the  groimd. 

14  CFR  25.809(h)  similarly  requires 
all  overwing  exits  having  an  escape 
route  which  terminates  at  a  point  more 
than  six  feet  above  the  ground  to  be 
equipped  with  an  assist  means.  The  exit 
for  the  Model  L610G  will  be  more  than 
six  feet  from  the  ground;  however,  the 
landing  gear  fairing  surface  will  be 
within  27  inches  of  the  lower  exit  sill. 
This  distance  corresponds  to  the 
allowable  step-down  for  an  overwing 
Typing  III  exit.  The  distance  &om  the 
landing  gear  fairing  to  the  ground  is  less 
than  six  feet. 

14  CFR  25.809(f)  also  requires  that 
assist  means  be  automatically  erected 
during  exit  opening.  Strictly  speaking, 
the  landing  gear  fairing  does  not  satisfy 
this  requirement  since  opening  the  exit 
is  not  correlated  to  the  availability  of  the 
assist  means;  however,  since  the  fairing 
is  a  fixed  piece  of  airplane  structure  it 
is  always  available  for  use. 

The  regulations  also  require  that  an 
assist  means  be  self-supporting  on  the 
ground.  This  requirement  has  been 
interpreted  to  mean  that  the  assist 
means  rests  on  the  ground  when  in  use 
such  that  an  evacuee  does  not  have  to 
jump  to  the  ground  from  the  bottom  of 
the  assist  means.  In  the  case  of  an 
overwing  exit  where  the  terminating 
edge  of  the  escape  route  is  less  than  six 
feet  from  the  ground,  it  is  likely  that 
evacuees  might  have  to  jump  a  short 
distance  from  the  wing  to  the  ground. 
The  Model  L610C  incorporates  aspects 
of  both  of  these  exit  arrangements, 
which  are  addressed  in  these  special 
conditions. 

Other  features  of  the  exit  arrangement 
which  involve  both  overwing  and  non- 
overwing  exit  considerations  include 
marking,  visibility,  and  width  of  the 
escape  route.  For  the  purposes  of  these 
special  conditions,  this  exit  will  be 
treated  as  an  overwing  exit  with  respect 
to  these  requirements. 

Other  areas  which  are  of  particular 
concern  for  this  unusual  exit 
arrangement  are  the  effectiveness  of  the 
exit  in  the  event  of  landing  gear  collapse 
and  the  proximity  of  the  escape  route  to 
the  engines  and  wheel  wells.  Since  a 
collapse  of  the  landing  gear  could  result 
in  some  form  of  collapse  of  the  landing 
gear  fairing,  the  exit  must  be 
demonstrated  to  be  usable  and  provide 
for  safe  evacuation,  considering  all 
conditions  of  landing  gear  collapse. 

Since  the  Type  III  exits  are  directly 
above  the  main  landing  gear,  it  is 
possible  that  a  fire  originating  in  the 
landing  gear  assembly  could  render 
such  an  exit  unusable.  Due  to  the  design 
of  the  Model  L610G,  it  is  considered 


necessary  to  address  the  possibility  that 
a  fire  on  one  side  of  the  airplane  could 
also  render  the  opposite  side  unusable. 

These  special  conditions  are  intended 
to  provided  requirements  which  result 
in  an  evacuation  system  that  is  as 
effective  and  safe  as  those  envisioned  by 
the  regulations.  Where  appropriate, 
requirements  have  been  drawn  from 
existing  regulations.  In  other  cases,  new 
requirements  have  been  developed  to 
preserve  the  level  of  safety  which  is 
inherent  in  the  design  of  more 
conventional  exit  arrangements  or  assist 
means. 

Discussion  of  Cominents 

Notice  of  Proposed  Special 
CondiUons  No.  SC-96-4-NM  for  the 
LET  Aeronautical  Works  Model  L610C 
airplane,  was  published  in  the  Federal 
Register  on  August  16.  1996.  No 
comments  were  received. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  LET 
Aeronautical  Works  Model  L610C 
airplane.  Should  LET  Aeronautical 
Works  apply  at  a  later  date  for  a  change 
to  the  type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  14  CFR 
21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  106(g}.  40113.  44701, 
44702.  4<  704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  LET 
Aeronautical  Works  L610G  airplane. 

1 .  The  landing  gear  fairing  must  be 
established  as  an  escape  route  in 
accordance  with  the  dimensional, 
refiectance,  and  slip  resistant  surface 
requirements  of  §  25.803(e). 

2.  The  step-down  distance  from  the 
exit  sill  to  the  surface  of  the  landing 


gear  fairing,  where  an  evacuee  would 
make  first  contact,  shall  not  exceed  27 
inches  (ref.  §  25.807(a)(3)). 

3.  The  assist  means  must  provide  for 
safe  evacuation  of  occupants, 
considering  all  conditions  of  landing 
gear  collapse.  In  addition,  safe 
evacuation  must  be  afforded  via  the 
Type  in  exit  in  the  event  of  main 
landing  gear  non-deployment. 

4.  Exterior  emergency  lighting  must 
be  provided  for  the  assist  means  and  all 
areas  of  likely  ground  contact  in 
accordance  with  §§  25.812(g)(1)  (i)  and 
(ii).  and  §  25.812(h)(1),  as  amended 
through  Amendment  25-58. 

5.  The  assist  means  must  be 
demonstrated  to  provide  an  adequate 
egress  rate  for  the  number  of  passengers 
requested.  The  passenger  capacity,  as 
permitted  by  §25. 807(c)(1),  Table  1, 
may  be  reduced  if  satisfactory  Type  HI 
exit  performance  cannot  be 
demonstrated. 

6.  It  must  be  shown  that  a  landing 
gear  fire  occurring  on  one  side  of  the 
airplane  is  unlikely  to  render  the 
opposite  exit  unusable. 

7.  The  assist  means  must  be  showm  to 
be  as  reliable  as  an  escape  slide 
following  exposure  to  the  emergency 
landing  conditions  that  may  be 
encountered  in  service.  In  addition,  safe 
evacuation  from  the  airplane  must  be 
afforded  following  the  crash  conditions 
specified  in  §  25.561(b). 

Issued  in  Renton,  Washington,  on  June  3, 
1997. 

Dairell  M .  Pedenon, 

Acting  Manager.  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

(FR  Doc.  97-15311  Filed  6-10-97:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  190 

Distribution  of  Customer  s^r-oerty 
Related  to  Trading  or    he  Chicago 
Board  of  Trade    -..  onaon  international 
Financial  Futures  and  Oct  ons 
Exchange  Trading  ..  rsK 

agency:  Commodity  FutvuBS  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Conunission  ("Commission") 
has  adopted  an  additional  amendment 
to  Appendix  B  of  its  bankruptcy  rules  to 
govern  the  distribution  of  property 
where  the  debtor  is  a  futures 
commission  merchant  ("FCM")  that 
maintains  customer  accounts  that  carry 
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or  trade  positions  in  Designated  Chicago 
Board  of  Trade  ("CBT")  Contracts  at 
London  International  Financial  Futiu«s 
and  Options  Exchange  ("LIFFE")  or 
Designated  LIFFE  Contracts  at  CBT 
("Link  Accounts"!  as  well  as  non-Link 
accounts.  This  new  distributional 
framework  is  intended  to  assm«  that 
non-Link  customers  of  such  an  FCM 
would  not  be  adversely  affected  by  a 
shortfall  in  Section  4d(2]  segregated 
funds  caused  by  the  operation  of  the 
Link.> 
EFFECTIVE  DATE:  June  11.  1997. 

FOR  FU"  -tw  Nt    HMi   ION  CONTACT:  Lois 
J.  Gregory.  Attorney.  Division  of  Trading 
and  Markets.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street,  N.W.. 
Washington,  D.C.  20581.  Telephone: 
(202) 418-5483. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  April  22, 1997,  the  Commission 
published  a  proposed  amendment  to 
Appendix  B  of  its  bankruptcy  rules  to 
govern  the  distribution  of  property 
where  the  debtor  is  an  FCM  that 
maintains  customer  accounts  that  carry 
or  trade  positions  in  Link  accounts  as 
well  as  non-Link  accounts,  and  allowed 
15  days  for  comment  thereon.  ^  The 
Commission  received  one  written 
comment  in  response  to  the  proposal, 
from  the  Chicago  Mercantile  Exchange 
("CME"),  which  expressed  its  view  that 
it  does  not  want  the  same  approach 
automatically  applied  to  linkage 
arrangements  CME  may  develop  with 
other  exchanges.  The  Commission  has 
considered  this  comment  and  has 
determined  to  adopt  the  additional 
amendment  to  Appendix  B  of  its 
bankruptcy  rules  as  it  was  proposed. 
The  new  Framework  2  governs  the 
distribution  of  customer  property 
related  to  trading  on  the  CBT-LIFFE 
Link,  specifically. 

n.  Trading  in  Link  Contracts 

The  CBT,  LIFFE  and  their  respective 
clearing  houses  have  commenced 
operation  of  a  trading  link  (Link) 
whereby  Designated  CBT  Contracts  ^  are 
traded  on  LIFFE,  initially  cleared  by  the 
London  Clearing  House  Limited 
("LCH"),  and  transferred  to  the  Board  of 
Trade  Clearing  Corporation  ("BOTCC"), 


>  The  proposal  to  establish  a  Link  arrangement 
between  CBT  and  UFFE  was  approved  by  the 
Commitsion  on  May  6. 1997. 

*62  FR  19530 

>  Designated  CBT  Contracts  currently  consist  of 
U.S.  Treasury  Bond  futures  and  futuires  options.  At 
a  later  date,  it  is  anticipated  that  10  year  U.S. 
Treasury  Note  futures  and  futures  options  and  5 
year  U.S.  Treasury  Note  futures  and  futures  options 
will  be  added. 


and  Designated  LIFFE  Contracts  *  are 
traded  on  the  CBT,  initially  cleared  by 
BOTCC  and  transferred  to  LCH. 
In  the  case  of  Designated  CBT 
Contracts  traded  on  LIFFE,  the  U.S. 
FCM  maintains  a  customer  omnibus 
accoimt  with  a  LIFFE  clearing  member. 
Each- day,  LCH  marks  futiu«s  positions 
to  a  closing  price,  pays  to  and  collects 
from  the  LIFFE  clearing  member  the 
difference  between  trade  price  and  mark 
price,  pays  and  collects  option 
premiums  and,  at  the  request  of  the 
LIFFE  clearing  member,  nets  positions 
prior  to  their  transfer  to  BOTCC  at 
approximately  10:00  a.m.  Chicago  time. 
Bank  settlement  commitments  are 
required  in  response  to  instructions  for 
Lirik  variation  obligations  on  trade  date 
("T"),  with  payment  made  to  LCH  on 
the  next  day  ("T+1").  Also,  if  the  CBT 
is  closed  for  a  holiday,  LCH  will  hold 
positions  in  Designated  CBT  Contracts 
overnight  and  can  call  for  margin. 
Property  of  the  customers  of  the  U.S. 
FCM  that  accrues  to  such  customers  as 
the  result  of  such  trades  or  contracts 
prior  to  their  transfer  to  BOTCC  or 
which  is  deposited  to  margin,  guarantee 
or  secure  trades  or  contracts  in 
Designated  CBT  Contracts  at  LIFFE  is 
deemed  to  be  "Link  property."  Dining 
the  interval  before  transfer  back  from 
LCH  to  BOTCC,  Link  property  at  LCH 
may  for  operational  purposes  be  held  in 
a  foreign  depository  consistent  with 
CFTC  Advisory  87-5.5 

In  the  case  of  Designated  LIFFE 
Contracts  traded  on  CBT,  property 
received  by  the  U.S.  FCM  to  margin, 
secure  or  guarantee  trades  is  included  in 
the  foreign  futures  and  foreign  options 
secured  amount,  pursuant  to 
Commission  Regulation  30.7.  The 
Commission  granted  BOTCC  its  request 
for  a  no  action  position  to  permit  certain 
excess  foreign  currency  contained  in 
such  secured  amount  account  and 
separately  accounted  for  at  the  clearing 
organization  to  be  used  by  FCM  clearing 
members  to  meet  original  margin 
requirements  for  U.S.  contracts  under 
Section  4d(2)  of  the  Act.  Such  excess 
property  held  in  a  combined  BOTCC 
accoimt  but  applied  to  margin 
requirements  for  U.S.  contracts  as 
Section  4d(2)  property  is  also  treated  as 
"Link  property"  under  Appendix  B. 

To  the  extent  that  positions  in 
Designated  CBT  Contracts  executed  on 
LIFFE  and  property  supporting  or 
accruing  from  those  positions  are 


*  Designated  UFFE  Contracts  currently  consist  of 
German  Govenunent  Bond  futures  and  futures 
options.  At  a  later  date,  it  is  anticipated  that  British 
Gilt  futures  and  futures  options  and  futures  options 
on  the  Italian  Government  Bond  will  be  added. 

'Comm.  Fut.  L  Rep.,  1 23.997  (December  3. 
1987). 


deemed  to  be  customer  property  under 
Section  4d(2)  of  the  Act,  or  certain 
foreign  currency  margin  deposited  in 
respect  of  Designated  LIFFE  Contracts  is 
held  in  a  Section  4d(2)  clearing  account, 
any  customer  net  equity  claim  in  respect 
of  such  Link  property  held  by  an  FCM 
in  a  Link  account  would  be  treated  as 
a  customer  net  equity  claim  under  Part 
190  of  the  Commission's  rules  ^  and 
subchapter  FV  of  chapter  7  of  the 
Bankruptcy  Code  (the  cfommodity 
broker  liquidation  provisions).^  In  the 
case  of  an  FCM  bankruptcy,  the 
commodity  broker  liquidation 
provisions  of  the  Bankruptcy  Code  and 
Part  190  of  the  Commission's  rules 
provide  for  a  pro  rata  distribution  of 
assets  in  proportion  to  net  equity  claims 
among  the  Section  4d(2)  customers 
whose  accounts  are  carried  by  such 
FCM.  Thus,  absent  some  provision  to 
the  contrary,  if  a  participating  FCM 
defaulted  due  to  losses  in  its  Link- 
related  account(s),  non-Link  customers 
could  be  forced  to  share  in  losses 
generated  by  a  shortfall  in  Link 
property.  To  avoid  that  result,  the  new 
framework  provides  a  rule  of 
distribution  that  operates  to  subordinate 
claims  for  Link  property  to  Section 
4d(2)  claims  overall. 

m.  New  Bankruptcy  Distribution  in  the 
Context  of  the  CBT-LIFFE  Link 

When  the  Commission  adopted  its 
Part  190  bankruptcy  regulations,*  it 
included  an  Appendix  intended  to 
facilitate  the  execution  of  a  trustee's 
duties,  forms  concerning  customer 
instructions  for  return  of  non-cash 
property  and  transfer  of  hedge  contracts, 
and  a  proof  of  claim  form.  The 
Commission  later  adopted  Appendix  B 
to  provide  guidance  to  a  trustee  on  the 
appropriate  distribution  of  property 
where  an  FCM's  customers  cross- 
margined  non-proprietary  futures 
positions  with  certain  securities 
positions.^ 

The  Commission  has  now  adopted  an 
extension  of  Appendix  B  which  will 
subordinate  claims  for  Link  property  to 
claims  for  non-Link  property  when  a 
shortfall  in  Link  property  is  greater  than 
the  shortMl,  if  any,  of  non-Link  related 
property.  The  new  amendment  follows 
the  guiding  principles  of  Appendix  B  to 
Part  190:  to  assure  that  generally  there 
is  pro  rata  distribution  to  customers  of 
the  customer  property  in  the  bankrupt 
FCM's  commodity  interest  estate  and 
that  the  satisfaction  of  non-Link 
customer  claims  are  not  adversely 


•17CFRpart  190. 

'11  U.S.C  761-766. 

•48  FR  8716  (March  1,  1983). 

•59  FT?  17468  (April  13.  1994). 
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affected  by  a  shortfall  in  the  pool  of 
Link  property.  The  new  amendment 
will  assure  that  non-Link  claims  will 
never  receive  less  than  they  would  have 
received  in  the  absence  of  the  Link,  but 
the  distributional  rule  will  not  require 
Link-related  claims  to  be  subordinated 
in  every  instance. 

Under  new  Framework  2,  a 
bankruptcy  trustee  handling  the 
commodity  interest  estate  of  a  bankrupt 
FCM  with  Link  property  first  will 
determine  the  respective  shortfalls,  if 
any,  in  the  pools  of  Link  customer  and 
non-Link  customer  segregated  funds. 
The  trustee  then  will  calculate  the 
shortfall  in  each  pool  as  a  percentage  of 
the  segregation  requirement  for  the  pool. 
In  making  this  determination,  any 
shortfall  in  Link  property  held  overseas 
could  be  offset  in  whole  or  in  part  by 
any  excess  funds  held  by  the  FCM  in 
segregation  in  the  United  States. 

If  there  is:  (1)  No  shortfall  in  either  of 
the  two  pools;  (2)  an  equal  percentage 
shortMl  in  the  two  pools;  (3)  a  shortfall 
in  the  non-Link  pool  only;  or  (4)  a 
greater  percentage  of  shortfall  in  the 
non-Link  pool  than  in  the  Link  pool, 
then  the  two  pools  of  segregated  funds 
would  be  combined  and  Link  customers 
and  non-Link  customers  would  share 
pro  rata  in  the  combined  pool.'" 

However,  if  there  were  (1)  a  shortfall 
in  the  Link  pool  only,  or  (2)  a  greater 
percentage  of  shortfall  in  the  Link  p>ool 
than  in  the  non-Link  pool,  then  the  two 
pools  of  segregated  funds  would  not  be 
combined.' '  Rather,  Link  customers 
would  share  pro  rata  in  the  pool  of  Link 
segregated  funds  (including  any  excess 
funds  held  by  the  FCM  in  segregation  in 
the  U.S.),  while  non-Link  customers 
would  share  pro  rata  in  the  pool  of  non- 
Link  segregated  funds.  Further,  if  a  pool 
of  prcperty  initially  would  be  treated  as 
if  it  had  a  shortfall  because  frozen  or 
otherwise  unavailable  as  the  result  of 
government  action,  and  later  the  freeze 
were  lifted  or  funds  became  available, 
subsequent  distribution  would  not  be 
permitted  to  result  in  customers  for 
whom  funds  were  frozen  receiving  any 
greater  distribution  than  a  pro  rata 
distribution  for  Section  4d  (segregated 
funds)  customers  as  a  whole.  To 
facilitate  this  distributional  framework, 
two  subclasses  of  customer  accounts,  a 
Link  account  :md  a  non-Link  account 
are  recognized. 

Like  the  existing  distribution  system 
for  a  bankrupt  FCM  with  customer 
claims  related  to  cross-margining,  the 
new  amendment  would  assure  that  non- 


■"See  examples  1,  2,  5  and  6  of  Appendix  B  to 
part  190.  Framework  2. 

■*  See  examples  3  and  4  of  Appendix  B  to  part 
190.  Framework  2. 


Link  customers  would  never  receive  less 
than  they  would  have  received  in  the 
absence  of  the  Link.  The  new 
Framework  to  the  Appendix  is  intended 
to  eliminate  the  need  for  each  customer 
who  seeks  to  trade  pursuant  to  the  Link 
to  execute  a  separate  subordination  , 
agreement. 

IV.  EfiEBctive  Date 

The  Administrative  Procedure  Act 
requires  the  publication  of  a  final 
substantive  rule  not  less  than  30  days 
before  its  effective  date  unless  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule.  See 
5  U.S.C.  553(d)(3)  (1994).  The 
Commission  is  making  this  amendment 
effective  as  of  June  11, 1997.  The 
Commission  has  determined  that  good 
cause  exists  to  make  this  amendment  to 
Appendix  B  of  its  bankruptcy  rules 
effective  upon  publication  because  a 
distributional  framework  for  property  of 
a  U.S.  FCM  that  participates  in  the 
ciurently  operational  CST-LIFFE 
trading  link  must  be  put  into  place 
inunediately  in  the  unlikely  event  such 
FCM  should  become  bankrupt. 

V.  Related  Matters 

A .  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  §601-611  (1988),  requires  that 
agencies  consider  the  impact  of  those 
rules  on  small  businesses.  These  rules 
will  affect  distributees  of  a  bankrupt 
FCM's  estate  where  the  FCM  has 
entered  into  a  Link  Clearing  Agreement 
with  a  clearing  member  of  LIFFE  to 
transfer  or  accept  the  transfer  of 
positions  in  Designated  Link  Contracts. 
The  Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies  piu^uant 
to  5  U.S.C.  605(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  new 
Framework  will  eliminate  the  need  for 
customers  of  FCMs  who  wish  to 
participate  in  the  Link  to  execute  a 
subordination  agreement.  Further,  the 
distributional  framework  is  intended  to 
assure  that  non-Link  customers  of  such 
FCM  would  not  be  disadvantaged  by  a 
shortfall  in  the  pool  of  Link  fimds. 
Persons  participating  in  the  Link  will  be 
provided  with  special  risk  disclosure 
which  includes  disclosure  covering  the 
treatment  of  Link  customer  funds.  The 
adoption  of  this  bankruptcy 
distributional  rule  merely  provides  a 
framework  for  fairly  distributing 
customer  funds  in  the  event  of  an  FCM 
bankruptcy.  As  customers  elect  to 
undertake  Link  transactions  customers 
need  not  take  the  risks  of  the  Link  if 
upon  reviewing  the  relevant  disclosures 


Ltiey  uo  ou  eiKH  lu  uu  su,  luus  liif. 
inception  of  Framework  2  of  Appendix 
B.  It  should  not  in  itself  have  a 
significant  economic  impact  but  rather 
should  operate  to  facilitate  the  Link 
arrangement  and  to  prevent  unintended 
economic  consequences  to  customers 
not  electing  to  participate  in  the  Link. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  (May  13,  1996))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
coimection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  While  this 
rule  has  no  burden,  the  group  of  rules 
f3038-O021)  of  which  this  is  a  part  has 
the  following  burden: 
Average  burden  hours  per  response — 

0.35 
Number  of  Respondents — 802 
Frequency  of  response — on  occasion 
Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202,  NEOB  Washington,  D.C. 
20503,  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  190 

Bankruptcy. 

Accordingly,  the  Commission 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  la,  2(a),  4c,  4d,  4g, 
5,  5a,  8a,  15, 19  and  20  thereof,  7  U.S.C. 
la,  2  and  4a,  6c,  6d,  6g,  7,  7a.  12a,  19, 
23  and  24  (1994),  and  in  the  Bankruptcy 
Code  and,  in  particular  Sections  362, 
546,  548,  556  and  761-766  thereof,  11 
U.S.C. 362, 546, 548,  556  and  761-766 
(1994),  hereby  amends  Part  190  of 
Chapter  I  of  title  17  of  the  Code  of 
Federal  Regulation  as  follows: 

PART  190— BANKRUPTCY 

1.  The  authority  citation  for  Part  190 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4a,  6c,  6d,  6g,  7, 
7a.  12.  19,  23  and  24  and  11  U.S.C.  362,  546, 
548.  566  and  761-766. 

2.  Part  190  is  amended  by  adding  at 
the  end  of  Appendix  B  the  following 
Framework  2: 

Appendix  B  to  Part  190 — Special 
Bankruptcy  Distributions 


Framework  2 — Special  Distribution  of 
Customer  Funds  When  FCM  Participated  in 
the  Trading  of  Designated  Link  Contracts 
Pursuant  to  the  CBT-LIFFE  Link 

The  Commission  has  established  the 
following  distributional  convention  with 
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respect  to  Section  4d  customer  funds  held  by 
a  futures  commission  merchant  (FCM)  that 
participates  in  the  trading  of  Chicago  Board 
of  Trade  ("CBT")-designated  contracts 
executed  on  the  London  International 
Financial  Futures  and  Options  Exchange 
("LIFFE")  or  LIFFE-designated  contracts 
executed  on  CBT  ("Designated  Link 
Contracts")  pursuant  to  the  CBT-LIFFE  Link 
("Link")  which  shall  apply  if  customers  of 
the  FCM  have  been  provided  with  a  notice 
which  makes  reference  to  this  distributional 
rule  and  the  form  of  such  notice  has  been 
approved  by  the  Commission  by  rule, 
regulation  or  order.  The  maintenance  of 
property  in  a  Link  account  would  result  in 
subordination  of  the  claim  for  such  property 
to  certain  non-Link  customer  claims  in 
certain  circumstances.  This  results  in 
subclasses  of  customer  accounts  required  to 
be  segregated  for  purposes  of  Section  4d(2)  of 
the  Commodity  Exchange  Act:  a  Link  account 
and  a  non-Link  account  (a  person  could  hold 
each  type  of  account),  and  results  in  two 
pools  of  customer  segregated  funds:  a  Link 
pool  and  a  non-Link  pool. 

In  the  event  that  there  is  a  short&U  in  the 
non-Link  pool  of  customer  segregated  funds, 
and  there  is  no  shortfall  in  the  Link  pool  of 
customer  segregated  funds,  customer  net 
equity  claims,  whether  or  not  they  arise  out 


of  the  Link  subclass  of  accounts,  will  be 
combined  and  will  be  paid  pro  rata  out  of  the 
total  pool  of  available  Link  and  non-Link 
customer  funds.  In  the  event  that  there  is  a 
shortfall  in  the  Link  pool  of  customer 
segregated  funds,  and  there  is  no  shortfall  in 
the  non-Link  pool  of  customer  segregated 
funds,  customer  net  equity  claims  arising 
from  the  non-Link  subclass  of  accounts  shall 
be  satisfied  from  the  non-Link  customer 
segregated  funds,  and  customer  net  equity 
claims  arising  from  the  Link  subclass  of 
accounts  shall  be  paid  bom  the  Link 
customer  segregated  funds  (and,  if 
applicable,  any  excess  funds  held  by  the 
FCM  in  segregation  in  the  U.S.).  Furthermore, 
in  the  event  that  there  is  a  shortfall  in  both 
the  non-Link  and  Link  pools  of  customer 
segregated  funds:  (1)  If  the  non-Link  shortfall 
as  a  percentage  of  the  segregation 
requirement  in  the  non-Link  pool  is  greater 
than  or  equal  to  the  Link  shortfall  as  a 
piercentage  of  the  segregation  requirement  in 
the  Link  pool,  customer  net  equity  claims 
will  be  paid  pro  rata;  and  (2)  if  the  Link 
shortfall  as  a  percentage  of  the  segregation 
requirement  in  the  Link  [>ool  is  greater  than 
the  non-Link  shortfall  as  a  percentage  of  the 
segregation  requirement  of  the  non-Link 
pool,  non-Link  customer  net  equity  claims 
will  be  paid  pro  rata  out  of  the  available  non- 


Link  segregated  funds,  and  Link  customer  net 
equity  claims  will  be  paid  pro  rata  out  of  the 
available  Link  segregated  funds.  In  this  way, 
non-Link  customers  would  never  be 
adversely  affected  by  a  Link  shortfall.* 

The  following  examples  illustrate  the 
operation  of  this  distributional  convention. 
The  examples  assume  that  the  FCM  has  two 
customers,  one  with  exclusively  Link 
accounts  and  one  with  exclusively  non-Link 
accounts.  In  practice,  the  FCM  would  have  a 
customer  omnibus  account  with  a  LIFFE 
clearing  member  or  would  itself  be  a  UFFE 
clearing  member  w)th  its  own  customer 
omnibus  account.  Positions  in  Designated 
CBT  Contracts  traded  at  LIFFE  and  initially 
cleared  by  LCH  would  be  allocated  to  this 
customer  omnibus  account;  following  the 
transfer  of  the  positions  via  the  Link,  the 
FCM  would  allocate  the  positions  and  any 
gains  or  losses  to  its  customers'  accounts. 
Accordingly,  a  customer  who  trades 
Designated  CBT  Contracts  at  LIFFE  may  have 
the  portion  of  his  account  which  reflects  his 
activity  in  the  customer  omnibus  account  at 
LIFFE  deemed  a  Link  account  and  the 
remainder  of  the  account  a  non-Link  account. 
Effectively  this  will  result  in  the  customer 
having  two  claims — one  against  Link 
property  and  one  against  non-Link  property.^ 


Non-link 


Unk 


Total 


1.  Sufficient  Funds  to  Meet  Non-Unk  and  Unk  Customer  Ctaims: 


Funds  in  segregation 150  150  300 

Segregation  Requirement  150  150  _ 300 

Shortlall  (dollars)  0  _ 0  .... 

Shortfall  (percent)  0  0  .... 

Distribution 150  150  300 

There  are  adequate  funds  available,  and  both  the  non-Link  and  Link  customer  claims  woukj  be  paid  in  full. 

2.  Shortfall  In  Non-Unk  Only: 


Funds  in  segregation 100  150  250 

Segregation  Requirement  „ 150  150  300 

Shortfall  (dollars)  „... ~ 50  0  ,. 

Shortfall  (percent)  '. 50/150=33.3  0  

Pro  Rata  (percent) 150/300=50 150/300^50 

Pro  Rata  (dollars) 125  125  

Distribution » 125  ...._ .^. 125  250 

Due  to  the  non-Link  account,  there  are  insufficient  funds  available  to  meet  both  the  non-Link  and  the  Unk  customer  claims  in  full.  Each  cus- 
tomer will  receive  his  or  her  pro  rata  share  of  the  funds  available,  or  50%  of  the  $250  available,  or  $125. 

■'  3.  Shortfall  In  Unk  Only: 


Funds  in  segregation 

Segregation  Requirement 

Shortfall  (dollars)  , 

Shortlall  (percent)  

Pro  Rata  (percent) 

Pro  Rata  (dollars)  

Distribution 


150  

150  

0  

0  

150/300=50 

125  

150  


100  

150  

50  

50/150-33.3 
150/300-50  . 

125  

100  


250 
300 


250 


*  Because  Liok  property  will  be  located  ofbhore, 
it  is  possible  that  such  property  could  be  frozen  by 
governmental  action  or  become  unavailable  as  the 
result  of  sovereign  events.  In  that  situation,  should 
such  property  subsequently  become  available,  the 
Link  property  account  may  acquire  no  greater 
distributional  share  than  Section  4d(2)  (segregated 
funds)  customers  generally. 


2  Certain  other  property  of  the  customers  of  the 
U.S.  FCM  also  will  be  treated  as  "Link  prof>erty" 
and  part  of  the  Link  account  for  purposes  of  this 
Framework  2.  In  the  case  of  Designated  UFFE 
Contracts  traded  on  CBT.  property  received  by  the 
U.S.  FCM  to  margin,  guarantee  or  secure  trades  is 
included  in  the  foreign  futures  and  foreign  options 
secured  amount,  pursuant  to  Commission 
Regulation  30.7.  The  Order  approving  the  CBT/ 
LIFFE  Link  permits  BOTCC  to  commingle  certain 


foreign  currency  with  a  Section  4d(2)  account  to 
permit  certain  property  in  excess  of  the  required 
secured  amount  to  l>e  used  to  meet  original  margin 
requirements  for  U.S.  contracts  under  Section  4d(2) 
of  the  Act.  Such  excess  property  held  in  a 
"combined"  account  but  applied  to  margin 
requirements  for  U.S.  contracts  aa  Section  4d(2) 
property  would  also  be  "link  property"  under  this 
Framework. 
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Non-link 


Unk 


Total 


Due  to  the  Link  account,  there  are  insufficient  funds  available  to  meet  both  the  non-Link  and  Link  Customer  claims  in  full.  Accordingly,  the 
Link  funds  and  non-Link  funds  are  treated  as  separate  pools,  and  the  non-Link  customer  will  be  paid  in  full,  receiving  $1 50,  while  the  Link  cus- 
tomer woukj  receive  the  remaining  S100. 

4.  Shortfall  in  Botti.  Link  Shortfall  Exceeding  Non-Link  Shortfall: 


Funds  in  segregation 

Segregation  Requirement 

Shortfall  (dollars)  

Shortfall  (percent) 

Pro  Rata  (percent) 

Pro  Rata  (dollars)  

Distnbution 


125 

150 

25 

25/150-16.7 

150/300=50 

11^50 

125 


100  - 

150  

50  

225 
300 

50/150-33.3  

150/300-50  

112.50  

100  „.... 

225 

There  are  insuffrcient  funds  available  to  meet  both  the  norvLink  and  Link  customer  claims  in  full,  ar>d  the  Link  shortfall  exceeds  the  norvLink 
shortfall.  The  non-Link  customer  will  receive  $125  available  with  respect  to  non-Link  claims  wtiile  the  Link  customer  will  receive  the  $100  avail- 
abie  with  respect  to  the  Link  daims. 

5.  Shortfall  In  Both.  With  Non-Unk  Shortfall  Exceeding  Unk  Shortfall: 


Funds  in  segregatkin 

Segregation  Requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Pro  Rata  (percent) 

Pns  Rata  (dollars)  

Distribution 


100  

150  

50  

50/150=33.3 
150/300=50  . 

112.50  

112.50  


125  

150  

25  

25/150=16.7 
150/300=50  . 

112.50  

112.50  


225 

300 


225 

There  are  insuffKient  funds  available  to  meet  both  the  non-Link  arxl  Link  custonrar  claims  In  full,  arxj  the  non-Link  shortfall  exceeds  the  Link 
shortfail.  Each  customer  woukl  receive  50%  of  the  $225  availabte,  or  $1 12.50. 


6.  Shortfall  In  Both,  Non-Link  ShortfailsLInk  Shortfall: 


Funds  in  segregation 
Segregation  Requirement 
Shortfall  (dollars) 
Shortfall  (percent) 
Pro  Rata  (percent) 
Pro  Rata  (dollars) 

Distntxjtwn 

There  are  insuffk^ient  funds  available  to  meet  both  the  norvLink  and  the  Link  customer  claims  in  full,  and  ttie  norvLink  shortfall  equals  the 
Link  shortfall.  Each  customer  will  receive  50<)^  of  the  $200  available,  or  $100. 

7.  Shortfall  in  Link  Account  Cauaad  by  Freeze  That  la  SubaaqMantly  Ufled,  Where  Non-Unk  Account  Had  Actual  Shortfail  But  Unk 

Account  DM  Not  Subsequent  to  Uftirtg  of  Freeze  Order 


100 

150 

50 

50/150-33.3 

150/300-50  . 

100  

100  


100 

150 

SO 

50/150-33.3 

150/300-50  . 

100  

100 


200 


Funds  in  segregatkxi 

Segregation  Requirement  

Shortfal  (dollars)  

Shortfall  (percent) 

Pro  Rata  (percent) 

Pro  Rata  (dollars)  

Initial  Distnbutk)n  

Freeze  Lifted:  Furxte  Prevk)usly  Frozen 

Subsequent  Distnbulkxi  

Total  Distnbution  


100  

150  

50  

50/150-33.3 
150/300-50  . 

50  

100  

0  

25  

125  


Frozen  

150  

150  

150/150=100 
150/300-50  .. 

50  „ 

0  

150  

125  

125  


100 
300 


100 
ISO 


250 

Through  the  time  of  the  initial  distritxjtion,  this  situation  would  foltow  the  pattern  of  Example  4  because  the  shortfall  in  the  Link  account  was 
larger.  After  the  freeze  was  lifted,  it  would  folk}w  the  pattern  of  Example  2  t)ecause  the  shortfall  in  the  norvLink  account  was  larger. 

These  examples  illustrate  the  principle  tfiat  Pro  rata  distributkxi  across  twth  accounts  is  the  preferable  approach  except  when  a  shortfall  in 
tt>e  Link  account  coukJ  harm  norvLink  customers.  Thus,  pro  rata  distritxjtion  occurs  in  Examples  1,2,5  arnj  6.  Separate  treatment  of  the  Link 
arxJ  non-Link  accounts  occurs  in  Examples  3  and  4.  In  Example  7,  separate  treatment  occurs  where  tfie  funds  are  trozen.  It  is  adjusted  to  t)e- 
con>e  pro  rata  treatment  after  the  freeze  is  lifted. 
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Issued  in  Washington,  D.C.  on  June  5, 1997 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  97-15246  Filed  6-10-97;  8:45  am) 
BHJJNG  CODE  63S1-01-P 


DEPARTMENT  OF  THE  TREASURY 

Custnrrss  Service 
19  Cf  R  t^a---  12 
[T  D.  97-60) 
RIN  1515-AC17 

a'c»^r»eoiogica  and  Ethnological 
Materia;  From  Peru 

AGENCY:  U.S.  Customs  Service, 
£)epartment  of  the  Treasury. 
ACTKM:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
imposition  of  impwrt  restrictions  on 
certain  archaeological  material  of  Peru's 
pre-Columbian  past  dating  to  the 
Colonial  period  and  certain  Colonial 
ethnological  materials  of  Peru.  These 
restrictions  are  being  imposed  pursuant 
to  an  agreement  between  the  United 
States  and  Peru  which  has  been  entered 
into  under  the  authority  of  the 
Convention  on  Cultiu^  Property 
Implementation  Act  in  accordance  with 
the  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ovvnarship  of  Cultural  Property.  The 
document  also  contains  the  Designated 
List  of  Archaeological  and  Ethnological 
Material  which  describes  the  articles  to 
which  the  restrictions  apply.  This 
document  also  amends  the  Customs 
Regulations  by  removing  the  listing  of 
Peru  and  identification  of  the  cultural 
property  to  which  emergency  import 
restrictions  have  been  imposed.  Articles 
which  had  been  protected  under  that 
provision  are  also  covered  imder  the 
new  listing. 

EFFECTIVE  DATE:  June  11,  1997. 
FOR  FURTHER  INPORMation  CONTACT: 
Legal  Aspects:  uonnette  Rimmer, 
Intellectual  Property  Rights  Branch 
(202) 482-6960. 

Operational  Aspects:  Louis  Alfano, 
Commercial  Enforcement,  Office  of 
Field  Operations  (202)  927-0005. 

SUPPLFMENTiPv  KiFOBMATWN: 

Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 


in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 
The  importance  and  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

Tne  U.S.  shares  in  the  international 
concern  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  pillage 
has,  on  occasion,  strained  our  foreign 
and  cultvual  relations.  This  situation, 
combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apparent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
countries  to  control  illegal  trafficking  of 
such  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub.L.  97-446,  19 
U.S.C.  2601  et  seq.)  ("the  Act").  This 
was  done  to  promote  U.S.  leadership  in 
achieving  greater  international 
cooperation  towards  preserving  cultural 
treasures  that  are  of  importance  not  only 
to  the  nations  whence  diey  originate, 
but  also  to  greater  international 
understanding  of  mankind's  common 
heritage.  The  U.S.  is,  to  date,  the  only 
major  art  importing  country  to 
implement  the  1970  Convention. 

Ehuing  the  past  several  years,  import 
restrictions  have  been  imposed  on  a 
emergency  basis  on  archaeological  and 
ethnological  artifacts  of  a  number  of 
signatory  nations  as  a  result  of  requests 
for  protection  received  from  those 
nations. 

Peru  has  been  one  of  the  covmtries 
whose  archaeological  material  has  been 
afforded  emergency  protections.  In  T.D. 
90-37,  §  12.104g(b),  Customs 
Regulations,  was  amended  to  reflect  that 
archaeological  material  from  the  Sipan 
Archaeological  Region  forming  part  of 
the  remains  of  the  Moche  culture 
received  import  protection  under  the 
emergency  protection  provisions  of  the 
Act.  This  protection  was  extended  in 
T.D.  94-54.  Import  restrictions  are  now 
being  imposed  on  certain  pre- 


Columbian  archaeological  materials  of 
Peru  dating  to  the  Colonial  period  and 
certain  Colonial  ethnological  material 
from  Peru  as  the  result  of  a  bilateral 
agreement  entered  into  between  the 
United  States  and  Peru.  This  agreement 
was  entered  into  on  )une  9, 1997, 
pursuant  to  the  provisions  of  19  U.S.C. 
2602.  Protection  of  the  archaeological 
material  from  the  Sipan  region 
previously  reflected  in  §  12.104g(b)  will 
be  continued  through  the  bilateral 
agreement  without  interruption. 
Accordingly,  §  12.104g(a)  of  the 
Customs  Regulations  is  being  amended 
to  indicate  that  restrictions  have  been 
imposed  pursuant  to  the  agreement 
between  the  United  States  and  Peru  and 
the  emergency  import  restrictions  on 
certain  archaeological  material  from 
Peru  is  being  removed  from  §  12.104g(b) 
as  those  restrictions  are  now 
encompassed  in  §  12.104g(a). 

This  document  contains  the 
Designated  List  of  Archaeological  and 
Ethnological  Material  representing  the 
cultures  of  the  native  peoples  of  Peru 
which  are  covered  by  the  agreement 
Importation  of  articles  on  this  list  is 
restricted  unless  the  articles  are 
accompanied  by  an  appropriate  export 
certificate  issued  by  the  Government  of 
Peru. 

In  reaching  the  decision  to 
recommend  extension  of  protection,  the 
Deputy  Director,  United  States 
Information  Agency,  determined  that, 
pursuant  to  the  requirements  of  the  Act, 
with  respect  to  categories  of  pre- 
Columbian  archaeological  material 
proposed  by  the  Government  of  Peru  for 
U.S.  import  restrictions,  ranging  in  date 
from  approximately  12,000  B.C.  to  A.D. 
1532,  and  including,  but  not  limited  to, 
objects  comprised  of  textiles,  metals, 
ceramics,  lithics,  {>erishable  remains, 
and  human  remains  that  represent 
cultures  that  include,  but  are  not  limited 
to,  the  Chavin,  Paracas,  Vincus,  Moche 
(including  objects  derived  from  the 
archaeological  zone  of  Sipan),  Viru, 
Lima,  Nazca,  Recuay,  Tiahuanaco, 
Huari,  Chimu,  Chancay,  Cuzco,  and 
Inca;  that  the  cultural  patrimony  of  Peru 
is  in  jeopardy  bom  the  pillage  of  these 
irreplaceable  materials  representing  pre- 
Colimibian  heritage;  and  that  with 
respect  to  certain  categories  of 
etlmological  material  of  the  Colonial 
period,  ranging  in  date  bom  A.D.  1532 
to  1821,  proposed  by  the  Government  of 
Peru  for  U.S.  import  restrictions  but 
limited  to  (1)  objects  directly  related  to 
the  pre-Columbian  past,  whose  pre- 
Columbian  design  and  function  are 
maintained  with  some  Colonial 
characteristics  and  may  include  textiles, 
metal  objects,  and  ceremonial  wood, 
ceramic  and  stone  vessels;  and  (2) 
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objects  used  for  religious  evangelism 
among  indigenous  peoples  and 
including  Colonial  paintings  and 
sculpture  with  distinct  indigenous 
iconography;  that  the  cultural 
patrimony  of  Peru  is  in  jeopardy  of 
pillage  of  these  irreplaceable  materials 
as  documented  by  the  request. 

List  of  TVs' ij"  I  ted  Archaeological  and 
Ethnoiu^K  i.  ^taterial  From  Peru 

Pursuant  to  a  Memorandum  of 
Understanding  between  the  United 
States  and  the  Republic  of  Peru,  the 
following  contains  descriptions  of  the 
cultiural  materials  for  whicb  the  United 
States  imposes  import  restrictions  under 
the  Convention  on  Cultural  Property 
Implementation  Act  (Pub.  L.  97-446), 
the  legislation  enabling  implementation 
of  the  1970  UNESCO  Convention  on  the 
Means  of  Prohibiting  and  Preventing  the 
Illicit  Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
Designated  List  includes  archaeological 
materials  known  to  originate  in  Peru, 


ranging  in  date  from  approximately 
12,000  B.C.  to  A.D.  1532,  and  including, 
but  not  limited  to,  objects  comprised  of 
textiles,  metals,  ceramics,  lithics, 
perishable  remains,  and  human  remains 
that  represent  cultures  that  include,  but 
are  not  limited  to,  the  Chavin,  Paracas, 
Vicus,  Moche,  Vini,  Lima,  Nazca, 
Recuay,  Tieihuanaco,  Huari,  Chimu, 
Chancay,  Cuzco,  and  Inca  cultures.  The 
Designated  List  also  includes  certain 
categories  of  ethnological  materials  from 
Peru  dating  to  the  Colonial  period  (A.D. 
1532-1821),  limited  to:  (1)  objects 
directly  related  to  the  pre-Columbian 
past,  whose  pre-Columbian  design  and 
function  are  maintained  with  some 
Colonial  characteristics  and  may 
include  textiles,  metal  objects,  and 
ceremonial  wood,  ceramic  and  stone 
vessels;  and  (2)  objects  used  for 
religious  evangelism  among  indigenous 
peoples  and  including  Colonial 
paintings  and  sculpture  with  distinct 
indigenous  iconography.  The 
Designated  List  below  also  subsumes 


those  categories  of  Moche  objects  from 
the  Sipan  Archaeological  Region  of  Peru 
for  which  emergency  import  restrictions 
have  been  in  place  since  1990.  With 
publication  of  the  Designated  List 
below,  protection  of  the  Sipan  material 
continues  without  interruption. 

The  list  is  divided  into  seven 
categories  of  objects: 

I.  Pre-Columbian  Textiles 
n.  Pre-Columbian  Metals 
m.  Pre-Columbian  Ceramics 
rv.  Pre-Columbian  Lithics 

V.  Pre-Columbian  Perishable  Remains 

VI.  Pre-Columbian  Human  Remains 
Vn.  Ethnological  Objects 

A.  Objects  Directly  Related  to  the  Pre- 
Columbian  Past 

B.  Objects  Used  for  Religious  Evangelism 
AmoQg  Indigenous  Peoples 

What  follows  immediately  is  a  chart 
of  chronological  periods  and  cultural 
classifications  currently  widely  used  for 
identifying  archaeological  remains  in 
Peru.  All  dates  are  approximate. 


1440-1532  AD  .... 
1100-1440  AD  .... 

600-1100  AD  

200  BC -600  AD 

1000-200  B.C  

1700-1000  B.C  .... 
2500-1800  B.C  .... 
4500-2500  B.C  .... 
6000-4500  B.C  .... 
12000-6000  B.C  .. 


Ro)^ 


Late  Horizon  

Late  Intermediate  Period  . 

Middle  Horizon  

Earty  Intermediate  Period 

Early  Horizon  

Initial  Period 

Late  Pre-ceramic 

Middle  Pre-ceramic  

Early  Pre-ceramic 

Early  Pre-ceramic 


Lumbreras 


Inca  Empire. 

Regional  states  and  kingdoms. 

Huari  Empire. 

Regional  Cultures. 

Middle  and  Late  Formative. 

Early  Formative. 

Late  Archaic. 

Middle  Archaic. 

Early  Archaic. 

Hunter-Gatherers. 


The  following  Designated  List  is 
representational  and  may  be  amended 
as  appropriate. 

L  Pre-Colnmbian  TextilM 

Textiles  representing  these  principal 
cultiires  and  main  classes  of  objects: 

A.  Chimu 

Pillow — Piece  of  cloth  sewn  into  a  bag 
shape  and  stuffed  with  cotton  of  vegetal 
fibers.  Generally  the  cloth  is  made  in 
tapestry  technique.  60  cm.  x  40  cm. 

Painted  Cloth — Flat  cloth  of  cotton  on 
which  designs  are  painted.  Range 
between  20  cm.  and  6.1  m. 

Headdress — Headdresses  are  usually 
made  of  feathers,  especially  white, 
green,  and  dark  brown,  which  are 
attached  to  cloth  and  fitted  to  a  cane  or 
basketry  frame.  Feathei-s  on  the  upper 
part  are  arranged  to  stand  upright. 

Feather  Cloth — Cloth  decorated  with 
bird  feathers,  especially  panels  and 
tunics.  They  vary  in  shape  and  size; 
generally  they  depict  geometric  motif 
and  volates.  Vary  from  20  cm. — 3  m.  in 
length,  and  may  be  up  to  1.5  m.  in 
width. 


Panels — Chimu  panels  may  be  of  two 
types:  tapestry  weave  or  plain- weave 
cotton.  Isolated  anthropomorphic 
designs  predominate  and  may  be 
associated  with  zoomorpluc  motifs. 
Vary  from  20  cm.  x  20  cm.  to  2.0  m.  x 
1.8  m. 

Belts  and  Sashes — Generally  made  in 
tapestry  technique,  and  predominantly 
of  red,  white,  ocher,  and  black.  As  with 
other  Chimu  textiles,  they  generally 
depict  human  figures  with  rayed 
headdresses.  Up  to  2.20  m.  in  length. 

B.  Chancay 

Loom — Looms  are  commonly  found  in 
Chancay  culture,  sometimes  with  pieces 
of  the  textile  still  on  the  loom.  Often 
these  pieces  of  cloth  show  varied 
techniques  and  are  referred  to  as 
"samples."  50  cm.  x  20  cm. 

Loincloth — Triangular  panels  of  cloth 
with  tapestry  woven  borders. 

Dolls — Three  dimensional  human 
figures  stuffed  with  vegetal  fiber  to 
which  hair  and  other  decorations  are 
added.  Sometimes  they  depict  lone 
females;  in  other  cases  they  are  arranged 
in  groups.  Most  important,  the  eyes  are 


woven  in  tapestry  technique;  in  fakes, 
they  have  embroidered  features.  Usually 
20  cm.  tall  and  8  cm.  wide. 

Fa7se  Head — In  Chancay  culture,  false 
heads  are  made  on  a  cotton  of  vegetal 
fiber  cushion  covered  with  plain-weave 
cloth,  decorated  with  shells,  beads, 
metal,  wood,  or  painting  to  depict  facial 
features.  They  sometimes  have  real  hair. 
Usually  30  cm.  x  35  cm. 

Unku/Tunic — Varied  sizes  and  styles. 
Some  are  in  plain  weave,  others  in 
gauze,  still  others  are  in  tapestry 
technique  or  brocade.  They  are 
recognized  by  their  iconography,  which 
includes  geometric  motifs,  birds,  fish, 
plants,  and  human  figures.  Miniatures 
are  tiny;  regular  size  examples  are  about 
50  cm.  X  50  cm. 

Belt — Chancay  belts  are  multicolored, 
with  geometric  motifs  rendered  in 
tapestry  technique.  Sometimes  the  ends 
are  finished  in  fauix-velour  technique.  2 
m.  X  5  cm. 

Panels — Chancay  panels  may  be  made 
in  tapestry  technique  or  may  be  painted 
on  plain  weave  cloth.  In  these  latter 
cases,  the  panels  may  depict  fish, 
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parrotB,  monkeys,  viszcachas,  felines, 
foxes,  and  human  figures.  Vary  in  size 
from  miniatures  to  4  m.  x  2  m. 

Standards — Chancay  standards  are 
supported  on  a  frame  of  straight  reeds 
covered  with  cotton  cloth  which  is 
painted  in  anthropomorphic  designs  in 
ochers  and  black.  Sometimes  they  have 
a  handle.  20  cm.  x  20  cm. 

Gauze — Pieces  of  cloth  made  in 
openwork  gauze  technique,  with  very 
fine  cotton  threads.  May  have 
embroidered  designs  in  the  same  thread 
that  depict  birds  or  other  flora  and 
fauna.  Usually  80  cm.  x  80  cm.;  some 
are  smaller. 

C.  Nazca 

Thiee-Dimensional  Cloth — Cloth 
made  in  three  dimensions,  using 
needles.  Of  many  and  bright  colors, 
knitted  in  long  strips.  Each  figure  is 
approx.  5  cm.  Iom  x  2  cm.  wide. 

Unku/Tunic — Tnese  include 
miniatxuB  and  regular-sized  timics. 
They  are  generally  of  one  color,  mostly 
light  brown.  The  neck  edges,  hem,  and 
fringes  have  multicolored  geometric 
designs.  Fringes  end  in  woven  braids. 
Vary  in  size  from  miniatures  up  to 
appvox.  1.5  m.  x  .8  m. 

Bags — There  are  bags  of  many  sizes, 
from  miniatures  to  large  ones,  generally 
with  a  narrow  opening  and  a  wide 
pouch.  Some  are  decorated  with  fringe. 
Their  iconography  resembles  the  unku 
(tunic),  stylized  djesigns  in  yellow,  red, 
and  dark  and  light  blue. 

Sash — Nazca  sashes  are  made  on 
special  looms.  Their  ends  are  decorated 
with  plied  fringe. 

Tie-Dye  (Painted)  Cloth— Most 
conunon  are  those  made  in  the  tie-dye 
technique,  in  which  the  textile  is 
knotted  and  tied  before  it  is  dyed,  so 
that  when  it  is  untied,  there  are  negative 
images  of  diamonds,  squared,  and 
concentric  dots.  Most  common  are 
orange,  red,  blue,  green,  and  yellow 
colors.  Vary  from  approx.  20  cm.  x  20 
cm.  to  2.0  m.  x  1.8  m. 

Patchwork  C/oth— Variant  of  the  Tie- 
Dye  cloth,  in  which  little  panels  are 
made  and  later  sewn  together  so  that  the 
resulting  textile  includes  rectangles  of 
tie-dyed  panels  of  different  colors.  The 
cloth  may  have  a  decorative  firinge.  Vary 
firom  20  cm.  x  20  cm.  to  2.0  m.  x  1.8  m. 

Wara/Loinciot/i— Generally  made  of  a 
flat  piece  of  cloth  with  colorful  borders 
depicting  stylized  geometric  motifs. 
They  terminate  in  fringe.  50  cm.  x  30 
cm. 

Fans — The  frame  is  of  vegetal  fiber 
provided  writh  twisted  cord  into  which 
feathers  are  inserted.  Commonly  two 
colors  of  feathers  are  attached  in  this 
way,  such  as  orange  and  green,  or 
yellow  and  blue.  30  cm.  x  20  cm. 


D.  Huari 

Panel — Characterized  by  a  complex 
and  abstract  iconography.  Made  in 
tapestry  technique  with  a  range  of 
colors,  including  browns,  beiges, 
yellows,  reds,  oranges,  and  greens.  Vary 
from  20  cm.  x  20  cm.  \o  2.0  m.  x  1.8  m. 

Unku/timic — Large  with  an  abstract 
and  geometric  iconography.  Commonly 
the  designs  repeat  in  vertical  bands. 
Generally  these  tunics  have  a  cotton 
warp  and  camelid  fiber  weft.  Some  are 
so  finely  woven  that  there  are  100 
threads  per  cm  ^.  Vary  in  size  from 
miniatures  up  to  1.5  m.  x  80  cm. 

Caps — Most  common  are  the  so-called 
"four-comer  hats"  made  in  a  faux- 
velour  technique  that  results  in  a 
velvety  textiue.  On  the  base  cloth,  small 
tufts  of  brightly-colored  wool  are 
inserted. 

Vincha/headband  or  sashes — These 
garments  are  made  in  tapestry  weave  or 
feux-velour  technique  and  depict 
geometric  motifs. 

Bags — Bags  have  an  opening  which  is 
somewhat  narrower  than  the  body,  with 
designs  depicting  felines,  camelids, 
human  faces,  and  faces  with  animal 
attributes. 

E.  Paracas 

Esclavina/ Small  shoulder  poncho — 
Paracas  esclavinas  are  unique  for  their 
decoration  with  brightly  colored  images 
in  Paracas  style  such  as  birds,  flowers, 
animals,  and  human  figures.  Vary  in 
size  from  miniatures  up  to  60  cm.  x  30 
cm. 

Mantle — Paracas  mantles  can  be 
divided  into  five  types,  based  on  their 
decoration.  All  are  approximately  2.5  m. 
X  1.6  m. 

a.  Mantles  with  a  plain  field  and 
woven  borders; 

b.  Mantles  with  decorative 
(embroidered)  borders  and  plain  field; 

c.  Mantles  with  decorative 
(embroidered)  borders  and  a  decorative 
stripe  in  the  center  field; 

d.  Mantles  with  embroidered  borders 
and  center  field  embroidered  in 
checkerboard-fashion; 

e.  Mantles  with  embroidered  borders 
and  alternating  diagonals  of 
embroidered  figures  in  the  center  field. 

Gauzes — Paracas  gauzes  are  made  of 
one  color,  such  as  lilac,  yellow,  red,  or 
grey.  They  are  generally  rectangular  and 
have  a  soft  and  delicate  textiu^.  Approx. 
1  m.  X  1  m. 

Panels — Paracas  panels  are  generally 
of  cloth  and  may  have  been  used  for 
utilitarian  purposes.  They  are  generally 
undecorated.  Vary  from  20  cm.  x  20  cm. 
to  2  m.  x  1.8  m. 

Skirts — Paracas  skirts  are  of  two 
types:  some  are  plain,  made  of  cotton 


with  decoration  reserved  for  the  ends; 
there  are  others  that  are  elaborately 
embroidered  with  colorful  images 
rendered  in  wool.  These  often  form  sets 
with  mantles  and  other  garments.  Skirts 
are  rectangular  and  very  wide,  with  two 
fringed  ties.  3  m.  long  and  70  cm.  wide. 

Wara/Loinchth — Made  of  cotton,  not 
as  large  as  skirts,  and  may  have 
embroidered  edges. 

Slings — Paracas  slings  are  decorated 
in  Cavemas  style,  made  of  vegetal  fiber, 
and  are  of  small  size,  generally  1.5  m. 
X  5  cm. 

Furs — There  are  numerous  examples 
of  animal  skins  reported  from  Paracas 
contexts,  including  the  skins  of  the  fox, 
vizcacha,  guinea  pig.  Most  are  poorly 
preserved. 

F.  Moche 

Bags — Moche  bags  are  usually  square, 
small,  and  have  a  short  handle.  They  are 
made  in  tapestry  technique  with 
brightly-woven  designs.  Principal  colors 
used  are  white,  black,  red,  light  blue, 
and  ocher. 

Panels — Recognizable  by  their 
iconography,  these  tapestry-technique 
panels  may  show  people  on  balsa-reed 
rafts  surrounded  by  a  retinue.  They  are 
rendered  in  a  geometric  fashion,  and  are 
outlined  in  black  and  shown  in  profile. 
Scenes  of  marine  life  and  buna 
predominate.  Vary  from  20  cm.  x  20  cm. 
to  2  m.  X  1.8  m. 

Ornamental  canea — Small  canes  are 
"woven"  together  in  a  twill  technique 
using  colorful  threads  that  depict 
anthropomorphic  designs.  Approx.  10 
cm.  X  10  cm. 

G.  Lambayeque 

Panels — Lambayeque  panels  are 
small,  made  in  tapestry  technique,  of 
cotton  and  wool.  Vary  bom  20  cm.  x  20 
cm.  to  2  m.  X  1.8  m. 

H.  Inca 

Sling — There  are  two  types  of  Inca 
slings.  Ceremonial  ones  are  oversize  and 
elaborately  decorated  with  geometric 
motifs,  with  long  fringes.  The  other  type 
is  smaller  and  utilitarian,  almost  always 
with  decoration  only  on  the  pouch  and 
fai  ends.  The  decoration  is  geometric 
and  the  slings  have  fringed  ends. 

Unku/tunic — Inca  tunics  are  well- 
made  and  colorful,  mostly  in  red,  olive 
green,  black,  and  yellow.  Decorative 
elements  may  be  arrayed  checkerboard 
feshion  and  are  found  on  the  upper  and 
lower  part  of  the  garment.  Vary  in  size 
from  miniatures  up  to  approx.  1.5  m.  x 
80  cm. 

Bags — Recognized  by  their  bright 
colors,  they  have  an  opening  that  is 
narrower  than  the  body,  and  a  wide 
pouch  with  long  fringe  and  handle.  Vary 
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in  size  from  miniatures  up  to  30  cm.  x 
20  cm.  J 

Panels — Some  are  made  in  cotton 
using  the  double-cloth  technique,  based 
on  light  brown  and  beige.  Lines  of 
geometrically-rendered  Hamas 
predominate.  Vary  in  size  from  20  cm. 
X  20  cm.  to  2  m.  X  1.8  ra. 

Mantles — Inca  mantles  are  of  standard 
dimensions,  sometime  more  than  a 
meter  long,  generally  rectangidar.  They 
are  multi-colored  and  made  of  cotton 
warp  and  wool  weft.  Most  common 
colors  are  dark  red,  olive  green,  white, 
and  black.  Generally  2.5  m.  x  1.6  m. 

Kjpu/quipu — Inca  quipus  (knotted 
string  mnemonic  devices)  are  made  of 
cotton  and  wool  cords,  sometimes  with 
the  two  fibers  plied  together.  Rarely  is 
their  original  color  preserved,  though 
sometime  one  sees  light  blues  and 
browns.  Some  are  wrapped  with 
colorful  threads  on  the  ends  of  the 
cords.  80  cm.  x  50  cm. 

n.  Pre-Cohunbian  Metal  Obiects 

A.  Idols 

Anthropomorphic  or  zoomorphic 
figures,  some  of  which  are  hollow  and 
others  which  are  solid.  They  may  be  of 
gold  and  silver,  they  may  be  gilded,  or 
of  copper,  or  bronze.  Sizes  vary  bom  2 
cm. — 20  cm.  in  height. 

B.  Small  Plaques 

Thin  sheets  of  gold,  silver,  copper,  or 
gilded  copper,  used  to  cover  the  body 
and  made  in  pieces.  They  have  repousse 
or  punched  designs  on  the  edge  and 
middle  of  the  sheet.  Average  .6  cm  in 
height. 

C.  Axes 

Almost  always  T-shaped  and  solid. 
There  are  also  axes  in  a  traditional 
axehead  shape.  May  be  of  bronze  or 
copper. 

D.  Mace  Heads 

These  come  in  a  great  variety  of 
shapes,  including  star-shaped,  flat,  or  of 
two  or  three  levels.  They  may  be  made 
of  copper  or  bronze.  Most  have  a  central 
hole  through  which  a  wooden  handle 
was  affixed. 

E.  Musical  Instruments 

Trumpets:  Wind  instrument  virith  a 
tubular  body  and  flaring  end,  fastened  at 
the  joint  May  be  of  copper  or  bronze. 

Bells:  Of  varying  shapes  and  materials 
(including  gold,  silver,  copper,  and 
silver-plated  copper). 

Conos:  Instrument  shaped  from  a 
sheet  of  hammered  metal,  with  or 
without  a  clapper.  Can  be  of  copper  or 
silver.  Up  to  .5  m.  in  height 

Rattles:  Musical  instrument  with  a 
central  hold  to  accommodate  a  handle. 


May  be  of  copper  or  bronze.  Vary  from 
6  cm.-25  cm.  in  height. 

fingle  Bells:  Spherical  bells  with  an 
opening  on  the  lower  part  and  a  handle 
on  the  upper  part  so  they  can  be 
suspended  from  a  sash  or  other  garment. 
They  contain  a  small  stone  or  a  little 
ball  of  metal.  The  handles  may  be 
decorated.  Jingle  bells  may  decorate 
another  object,  such  as  rhythm  sticks, 
and  may  be  of  gold,  silver,  or  bronze. 
Used  in  all  pre-Columbian  cultures  of 
Peru. 

Chalchacbas:  Instruments  shaped  like 
a  bivalve  with  repousse  decoration. 
Made  of  copper. 

Quenas  (ffutes):  Tubular  instruments, 
generally  of  silver,  with  perforations  to 
vary  the  tone. 

F.  Knives 

Knives  vary  depending  on  their 
provenance.  They  can  have  little  or  no 
decoration  and  can  be  of  different 
metals  or  made  of  two  metals.  The  best 
known  are  the  tumis  from  the  Sican 
culture,  which  have  a  straight  or 
trapezoidal  handle  and  a  half-moon 
blade.  The  solid  handle  may  have 
carved  or  stamped  designs.  Generally 
made  of  gold,  silver,  or  copper.  In 
ceremonial  examples,  the  blade  and 
upper  part  may  depict  an 
anthropomorphic  figure  standing  or 
seated,  or  simply  a  face  or  mask  with  an 
elaborate  headdress,  earspools,  and 
inset  semi-precious  stones.  Tumi 
handles  can  be  triangular,  rectangular, 
or  trapezoidal,  and  blades  can  be 
ovaloid  or  shaped  like  a  half-moon. 

G.  Pins 

With  a  straight  shaft  and  pointed  end, 
pins  can  be  flat  or  cylindrical  in  cross- 
section.  Most  are  hammered,  and  some 
are  hollow.  They  can  be  of  gold,  silver, 
copper,  bronze,  gold-plated  silver  or 
may  be  made  of  two  metals.  Some  pins 
are  zoomorphic;  others  have  floral 
images,  and  still  others  depict  fish. 
Some  have  a  round  bead;  others  have  a 
flat,  circular  head;  still  others  have  the 
shape  of  a  half- moon.  There  are  hollow- 
headed  rattle  pins;  others  have  solid 
anthropomorphic  images.  Most  are  up  to 
50  cm.  in  length,  with  heads  that  are  up 
to  10  cm.  in  diameter.  The  small  pins 
are  about  5  cm.  in  length. 

H.  Vessels 

There  are  a  variety  of  metal  vessels; 
they  may  be  made  of  gold,  silver,  gilded 
silver,  gilded  copper,  silver-covered 
copper,  and  bronze.  There  are 
miniatures,  as  well  as  full-size  vessels. 
Such  vessels  are  known  from  all 
cultures.  Forms  include  beakers,  bowls, 
open  plates,  globular  vessels,  and 
stirrup-spout  bottles.  The  exact  form 


and  surface  decoration  varies  from 
culture  to  culture.  Shapes  include 
beakers,  bowls,  and  plates.  Average  .5 
m.-.3  m.  in  height. 

/.  [Reserved] 

/.  Masks 

May  be  made  of  gold,  silver,  gilded 
silver,  copper,  gilded  copper,  silver- 
covered  copper,  or  may  be  made  of  two 
metals.  They  vary  greaUy  in  shape  and 
design.  The  best  known  examples  come 
from  the  following  cultures:  Moche, 
Sican,  Chimu,  Huari,  Inca,  Nazca,  and 
Chincha.  The  northern  coast  examples 
often  have  insets  of  shell,  precious  or 
semi-precious  stones,  and  may  have 
plant  resins  to  depict  the  eyes  and  teeth. 
Almost  all  examples  that  have  not  been 
cleaned  have  a  surface  coloring  of  red 
cinnabar.  Examples  bom  Sican  measure 
up  to  49  cm.  in  width  by  29  cm.  in 
height.  Miniature  examples  can  measure 
7  cm.  X  5  cm.  Miniature  masks  are  also 
used  as  decorations  on  other  objects. 
Copper  examples  generally  show  heavy 
oxidation. 

K.  Crowns 

Thin  or  thick  sheets  of  metal  made  to 
encircle  the  head.  They  may  be  of  silver, 
gold,  copper,  gilded  silver,  silver- 
covered  copper,  or  may  be  made  of  two 
metals.  Some  examples  have  a  curved 
central  part,  and  may  be  decorated  with 
pieces  of  metal  and  real  or  artificial 
feathers  that  are  attached  with  small 
clamps.  Found  in  all  cultures. 

L.  Penachos  (Stylized  Metal  Feathers) 

Stylized  metal  feathers  used  to 
decorate  crowns.  May  be  made  of  gold, 
silver,  copper,  or  silver-covered  copper. 

M.  Tocados  (Headdresses) 

Headdress  ornaments  which  may  be 
simple  or  complex.  They  may  be  made 
of  one  part,  or  may  include  many 
pieces.  Foimd  in  all  cultuires.  They  may 
take  the  form  of  crowns,  diadems,  or 
small  crowns.  They  may  have  two 
stylized  feathers  to  decorate  the  crown 
and  to  hold  it  to  the  hair  (especially  the 
Chimu  examples).  Paracas  examples 
generally  have  rayed  appendages,  with 
pierced  disks  suspended  from  the  ends 
of  the  rays. 

N.  Turbans 

Long  pieces  of  cloth  that  are  wrapped 
around  the  head.  Metal  ornaments  may 
be  sewn  on  turbans.  Found  in  all 
cultures;  the  metal  decorations  and  the 
cloth  vary  from  culture  to  cxdture. 

O.  Spoons 

Utilitarian  object  of  gold,  silver,  or 
copper. 
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P.  Lime  Spatulas 

Miniatiu^  spatula:  a  straight  handle 
has  a  slightly  spoon-shaped  end.  The 
handle  may  have  an  anthropomorphic 
figure.  Made  of  gold,  silver,  or  copper. 

Q.  Ear  Spools 

Ear  spools  are  generally  made  of  a 
large  cylinder  which  fits  through  the 
earlobe  and  an  even  larger  disk  or 
decorative  sheet  on  one  side.  The  disk 
may  be  decorated  with  repousse, 
stamped,  or  engraved  designs,  or  may 
have  inset  stone  or  shell.  May  be  made 
of  gold,  silver,  copper,  or  made  of  two 
metals.  Ear  spools  are  found  in  all 
cultures.  The  largest  measure  up  to  15 
cm.  height;  typical  diameter.  5  cm.-14 
cm. 


R.  Nose  Ornaments 

Of  varied  shapes,  nose  ornaments  can 
be  as  simple  as  a  straight  tube  or  as 
complex  as  a  flat  sheet  with  repousse 
design.  In  the  upper  part,  there  are  two 
points  to  attach  the  ornament  to  the 
septum.  They  may  be  of  gold,  silver,  or 
copper  or  may  be  made  of  two  metals. 

S.  Earrings 

Decoration  to  be  suspended  from  the 
earlobet^ 

T.  Rings 

Simple  bands  with  or  without 
designs.  Some  are  two  bands  united  by 
filigree  spirals.  Some  have  inset  stones. 
May  be  of  siWer,  gold,  copper,  or  alloys. 

U.  Bracelets 

Bracelets  are  made  of  sheets  of  metal 
with  a  straight  or  slightly  trapezoidal 
shape,  with  stamped  or  repousse 
designs.  Some  are  simple,  narrow 
bands.  Found  in  all  cultiu«s  and  with 
varied  designs.  May  be  of  gold,  silver, 
bronze,  or  alloys  of  copper.  Generally  4 
cm.-14  cm.  in  width. 

V.  Necklaces 

Necklaces  are  made  of  beads  and/or 
small  carved  beads.  May  be  of  shell, 
bone,  stone,  gold,  silver,  copper,  or 
bronze.  The  beads  are  of  varied  shapes. 
All  beads  have  two  lateral  perforations 
to  hold  the  cord. 

W.  Tweezers 

Made  in  one  piece,  with  two  identical 
ends  and  a  flexed  central  handle.  They 
are  of  varied  shapes,  including 
triangular,  trapezoidal,  and  ovaloid.  The 
middle  of  the  handle  may  have  a  hole 
so  the  tweezers  can  be  suspended  from 
a  cord. 

X.  Feather  Carrier 

Conical  objects  with  a  jjointed, 
hollow  end,  into  which  feathers,  llama 


skin,  or  monkey  tails  are  inserted  and 
held  in  place  with  tar.  They  may  be 
made  of  gold,  silver,  or  gilded  or  silver- 
plated  copper. 

m.  Pre-Columbian  Ceramics 

A.  Chavin 

Date:  1200-200  B.C 
Characteristics 

Decoration:  A  grey-black  color. 
Incised,  modeled,  and  high  and  low- 
relief  are  combined  to  work  out  designs 
in  grays  and  browns.  The  surface  may 
also  juxtapose  polishing  and  matte 
finish  in  different  design  zones. 

Forms:  Bottles,  plates,  and  bowls. 

Size:  5  cm.-30  cm. 

Identifying:  Characteristic  traits  of 
Cupisnique  and  Chavin  ceramics 
include:  globular  body  with  a  flat  base 
and  stirrup  spout;  thick  neck  with  an 
obvious  and  everted  lip.  Chavin  style 
also  includes  long- necked  bottles,  bowls 
with  flaring  walls,  and  highly-polished 
relief-decorated  surfaces. 

Styles:  Chavin  influence  is  seen  in 
Cupisnique,  Chongoyape,  Poemape, 
Tembladera,  Patapo,  and  Chilete. 

B.  Viciis 

Date:  900  B.C.-A.D.  500 
Characteristics 

Decoration:  Geometric  designs  in 
white  on  red,  made  using  negative 
technique.  There  are  also  monochrome 
examples. 

Forms:  Anthropomorphic, 
zoomorphic  and  plant-shaped  vessels. 
Some  have  a  double  body  linked  by  a 
tube  or  common  opening. 

Size:  30  cm.-40  cm.  tall. 

C.  Viru  or  Gallinazo 
Characteristics 

Decoration:  Negative  technique  over 
orange  backgroimd. 

Forms:  Faced  anthropomorphic  and 
zoomorphic  vessels,  face  bottles  for 
daily  use  in  dwellings,  "cancheros" 
(type  of  pot  vdthout  a  neck  and  with  a 
hom-shaped  handle). 

Size:  Up  to  15  cm.  high. 

Identifying:  The  surface  is  basically 
orange;  the  vessels  have  a  truncated 
spout,  an  arched  bridge  (like  a  tube)  as 
handle,  and  geometric  symbols  in 
negative  technique  (concentric  circles, 
frets  and  wavy  Unes).  When  the  vessels 
represent  a  face,  the  eyes  are  like  "coffee 
beans,"  applied  on  the  surface  and  with 
a  transverse  cut 

D.  Pucara 

Date:  300  B.C.-300  AS). 


Characteristics 

Decoration:  Slip-painted  and  incised. 
Modeled  elements  include  stylized 
felines  and  camelids,  along  with  an 
anthropomorphic  image  ■■ 

characteristically  depicted  with  a  staff 
in  each  hand.  Vessels  are  typically 
decorated  in  yellows,  black,  and  white 
on  the  red  background  of  the  vessel. 
Designs  are  characteristically  outlined 
by  incision.  There  may  be  modeled 
decoration,  such  as  feline  heads, 
attached  to  the  vessels. 

Shapes:  Tall  bowls  with  annular  ring 
bases  predominate,  along  with  vessels 
that  depict  anthropomorphic  images. 

Size:  Bowls  are  up  to  20  cm.  in 
diameter  and  20  cm.  in  height 

E.  Paracas 

Date:  Developed  around  200  B.C. 
Characteristics 

Vessels  are  typically  incised,  with 
post-fired  resin  painting  on  a  black 
backgroimd. 

Size:  10  cm.-15  cm.  high 

F.  Nazca 

Date:  A.D.  100-600. 
Characteristics 

Color.  Typically  very  colorful,  with  a 
range  of  slips  including  cream,  bfack, 
red,  violet,  orange,  gray,  all  in  a  range 
of  tones. 

Slip:  Backgroimd  slip  is  generally 
cream  or  orange. 

Shapes:  Cups,  bowls,  beakers,  plates, 
double-spout-and-bridge  bottles, 
anthropomorphic  figures,  and  musical 
instruments. 

Decoration:  Realistic  drawings  of 
fantastic  creatures,  including  the 
"Flying  God."  In  late  Nazca,  bottles  are 
broader  and  ffatter  and  the  designs  are 
arrayed  in  broad  bands.  Typically  have 
decorations  of  trophy  heads,  geometric 
motifa,  and  painted  female  faces. 

Size:  5  cm.— 20  cm. 

G.  Recuay 

Date:  A.D.  100-700. 
Characteristics 

Slip:  Both  positive  and  negative  slip- 
painting  is  found,  generally  in  colors  of 
black,  cream  and  red. 

Shapes:  Sculptural,  especially 
ceremonial  jars  known  as  "Paccha" 
which  have  an  elaborate  ouUet  to  serve 
a  liquid. 

Decoration:  Usually  show  groups  of 
religious  or  mythical  personages. 

Size:  20  cm. — 35  cm.  in  height 

H.  Pashash 
Date:  AJ3. 1-600. 
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Characteristics 

Decoration:  Positive  decoration  in 
black,  red,  and  orange  on  a  creamy- 
white  background.  Some  show  negative 
painting. 

Shapes:  Anthropomorphic  vessels, 
bottles  in  the  form  of  snakes,  bowls  with 
annular  base,  and  large  vessels  with 
Uds. 

Size:  The  anthropomorphic  vessels 
are  up  to  20  cm.  in  height,  serpent 
bottles  are  around  25  cm.  wide  x  10  cm. 
tali,  and  lidded  vessels  are  more  than  30 
cm.  in  height. 

Motifs:  The  decorations  are  rendered 
in  positive  or  negative  painting  in  zones 
that  depict  profile-face  images  of 
zoomorphic  figures,  serpents,  or  worms, 
seen  from  above  and  with  trapezoidal 
heads. 

/.  Cajamarca 

Date:  A.D.  500-900. 

Characteristics 

Decoration:  Pre-fired  slip  painting 
with  geometric  designs,  including 
stepped  triangles,  circles,  lines,  dots, 
and  rows  of  volutes.  They  may  include 
stylized  birds,  felines,  camelids, 
batrachians,  and  serpents.  Spiral  figiires 
may  include  a  step-&et  motif  in  the  base 
of  the  bowls. 

Shapes:  Pedestal  base  bowls,  tripod 
bowls,  bottles  with  annular  ring  base, 
goblets,  spoons  with  modeled  handles, 
bowls  with  carinated  edges. 

/.  Moche 

Date:  A.D.  200-700. 

Characteristics 

Forms:  Stirrup-spout  vessels,  vessels 
in  the  shape  of  humans,  animals,  or 
plants. 

Colors:  Generally  red  and  white. 

Manufacture:  Often  mold-made. 

Size:  15  cm. — 25  cm.  in  height. 

Decoration:  Wide  range  of  images 
showing  scenes  of  real  life  or  mythical 
scenes  depicting  gods,  warriors,  and 
other  images. 

K.  Tiahuanaco 

Date:  A.D.  200-700. 

Characteristics 

Decoration:  Pre-fired  slip  painting  on 
a  highly  polished  surface.  Background  is 
generally  a  red-orange,  with  depictions 
of  human,  animal,  and  geometric 
images,  generally  outlined  in  black  and 
white  lines. 

Shapes:  Plates,  cups,  jars,  beakers, 
open-backed  incense  burners  on  a  flat 
base. 

L.  Lima 

Date:  A.D.  200-700. 


Characteristics 

Decoration:  Pre-fired  slip  painting 
with  interlocking  fish  and  snake 
designs,  geometric  motifs,  including  zig- 
zags, lines,  circles,  and  dots. 

Shapes:  Breast-shaped  bottles,  cups, 
plates,  bowls,  and  cook  pots. 

Styles:  Related  to  Playa  Grande, 
Nieveria,  and  Pachacamac  styles. 

Af.  Huari 

Date:  A.D.  500-1000. 

Characteristics 

Colors:  Orange,  cream,  violet,  white, 
black,  and  red. 

Moti&:  Anthropomorphic, 
zoomorphic,  and  plant  shapes,  both 
stylized  and  realistic.  In  Pachacamac 
style  one  finds  vessels  with  a  globular 
body  and  long,  conical  neck.  In  Atarco 
style,  there  is  slip  painting  that  retains 
Nazca  motifs,  especially  in  the  full-body 
fielines  shown  running. 

Slip:  Background  slip  is  commonly 
cream,  red,  or  black. 

Styles:  Related  to  Vinaque,  Atarco, 
Pachacamac,  Qosqopa,  Robles  Moqo, 
Conchopata,  and  Caquipampa  styles. 

Size:  Most  are  around  25  cm.  tall. 
Robles  Moqo  urns  may  be  up  to  1  m.  in 
height. 

N.  Santa 

Date:  Derived  from  Huari  style, 
around  A.D.  800. 

Characteristics 

Decoration:  Slip  painted  with  figures 
and  designs  in  black  and  white  on  a  red 
background.  There  are  also  face-neck 
jars. 

Shapes:  Effigy  vessels,  Eace-neck  jars, 
double-body  vessels. 

Sizes:  12  cm. — 20  cm.  tall. 

Shapes:  Jars  have  a  globular  body  and 
face  on  the  neck.  The  border  may  have 
black  and  white  checkerboard.  The  body 
sometimes  takes  the  shape  of  a  stylized 
llama  head.  Common  are  white  lines 
dotted  with  black.  Double-body  vessels 
generally  have  an  anthropomorphic 
image  on  the  front  vessel,  and  a  plain 
back  vessel. 

O.  Chancay 

Date:  A.D.  1000-1300. 

Characteristics 

Treatment:  Rubbed  surface. 

Slip:  White  or  cream  with  black  or 
dark  brown  designs. 

Molds:  Molds  are  commonly  used, 
especially  for  the  anthropomorphic 
figures  called  "cuchimilcos,"  which 
represent  naked  male  and  female  figures 
with  short  arms  stretched  to  the  sides. 

Size:  3  cm. — 1  m. 


P.  Ica-Chincha 

Date:  Began  to  be  developed  in  A.D. 
1200. 

Characteristics 

Decoration:  Polychrome  painting  in 
black  and  white  on  red. 

Designs:  Geometric  motifs  combined 
with  fish  and  birds. 

Shapes:  Bottles  with  globular  bodies 
and  tall  necks  and  with  flaring  rims. 
Cups  and  pots. 

Size:  5  cm. — 30  cm.  high. 

Q.  Chimu 

Date:  A.D.  900-1500. 
Characteristics 

Slip:  Monochrome.  Usually  black  or 
red. 

Shapes:  Varied  shapes.  Commonly 
made  in  molds.  They  may  represent 
fish,  birds,  animals,  fruit,  people,  and 
architectural  forms.  One  sees  globular 
bodies  with  a  stirrup  spout  and  a  small 
bird  or  monkey  at  the  base  of  the  neck. 

Size:  Between  30  cm. — 40  cm.  in 
height. 

R.  Lambayeque 

Date:  A.D.  700-1100. 

Characteristics 

Color:  Generally  black;  a  few  are 
cream  with  red  decoration. 

Shapes:  Double  spout  and  bridge 
vessels  on  a  pedestal  base  are  common. 
At  the  base  of  the  spout  one  sees 
modeled  heads  and  the  bridge  also  often 
has  modeled  heads. 

Size:  15  cm. — 25  cm.  in  height. 

S.  Inca 

Date:  A.D.  1300-1500. 
Characteristics 

Decoration:  Slip  painted  in  black,  red, 
white,  yellow,  and  orange. 

Designs:  Geometric  designs 
(rhomboids  and  triangles)  and  stylized 
bees,  butterflies,  and  animals. 

Sizes:  1  cm.  to  1.5  m.  in  height. 

IV.  Pre-Columbian  Lithics 

A.  Chipped  Stone:  Projectile  Points 

Paijan  Type  Points 

Size:  8  cm. — 18  cm. 
Shape:  Triangular  or  heart-shaped. 
Color:  Generally  reddish,  ortmge,  or 
yellow.  Can  be  made  of  quartz. 

Leaf-Shaped  Points 

Size:  2.5  cm. — 15  cm. 

Shape:  Leaf-shaped.  Can  be  ovaloid  or 
lanceolate. 

Color:  Generally  bright  reds,  yellows, 
ochers,  quartz  crystals,  milky  whites, 
greens  and  blacks. 
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Paracas  Type  Points 

Size:  .3  cm. — 25  cm. 

Shape:  Triangular  and  lanceolate. 
Show  marks  of  pressure-flaking.  Often 
they  are  broken. 

Color:  Generally  black. 

Chivateros-Type  Blanks 

Size:  .8  cm. — 18  cm. 
Shape:  Concave  indentations  on  the 
surface  from  working. 
Color:  Greens,  reds,  and  yellows. 

B.  Polished  Stone 

Bowl — Vessels  of  dark  colored-stone, 
sometimes  streaked.  They  have  a  highly 
polished,  very  smooth  surface.  Some 
show  external  carved  decoration. 
Diameters  range  from  12  cm — 55  cm. 

Cups — Also  vessels  of  dark-colored 
stone.  Generally  have  flaring  sides. 
Typical  of  the  Late  Horizon.  They  are 
highly  polished  and  may  have  external 
carved  designs  or  may  be  in  the  shape 
of  heads.  18  cm. — 28  cm.  in  height. 

Conopas — Small  vessels  in  the  form 
of  camelids  with  a  hollow  opening  on 
the  back.  They  are  black  to  greenish- 
black  and  highly  polished.  .8  cm. — 16 
cm.  in  length. 

Idols — Small  anthropomorphic 
figiirines,  frequently  found  in  Middle 
Horizon  contexts.  The  almond-shaped 
eyes  with  tear-bands  are  characteristic 
of  the  style.  Larger  examples  tend  to  be 
of  lighter-colored  stone  while  the 
smaller  ones  are  of  dark  stones.  12 
cm. — 28  cm.  in  height. 

Mace  head — Varying  shapes,  most 
commonly  are  doughnut-shaped  or  star- 
shaped  heads,  generally  associated  with 
Late  Intermediate  Period  and  Inca 
cultures.  Commonly  black,  gray,  or 
white,  .8  cm. — 20  cm.  in  diameter. 

Metal-working  hammer — Elongated 
shapes,  frequently  with  one  flat  surface; 
highly  polished.  Generally  of  dark- 
colored  stone,  3  cm. — 12  cm. 

C.  Carved  Material 

Tenon  head — These  heads  have  an 
anthropomorphic  face,  prominent  lips, 
and  enormous  noses.  Some,  especially 
those  carved  of  diorite,  have  snake-like 
traits.  The  carved  surface  is  highly 
polished. 

Tabiets— Tablets  with  high-relief 
design.  The  upper  surface  has  a  patina. 
They  range  from  20  cm.  to  more  than  1 
m.  in  length. 

V.  Pre>Coluinbian  Perishable  Remains 

A.  Wood 

Keros  (Beakers) — The  most  common 
form  is  a  bell-shaped  beaker  with  a  flat 
base,  though  some  have  a  pedestal  like 
a  goblet.  Decoration  varies  with  the 
period: 


Pre-Inca:  Very  rare,  they  have  straight 
sides  and  incised  or  high-relief     , 
decoration.  Some  have  inset  shells. 

Inca:  Generally  they  are  incised  with 
geometric  designs  on  the  entire  exterior. 

Colonial  Inca:  Lacquer  painted  on  the 
exterior  to  depict  scenes  of  daily  life, 
nature,  and  war. 

Staffs — Objects  of  ritual  or  ceremonial 
use  made  of  a  single  piece  of  wood. 
They  can  be  distinguished  on  the  basis 
of  two  or  three  of  the  following  traits: 

On  the  lower  third,  the  staff  may  have 
a  metal  decoration. 

The  body  itself  is  cylindrical  and  of 
variable  length. 

The  upper  third  may  have 
decorations,  including  inset  shell,  stone, 
or  metal.  Some  staffs  function  as  rattles, 
and  in  these  cases,  the  rattle  is  in  the 
upper  part. 

Carvings — Worked  blocks  of  wood, 
such  as  wooden  columns  [orcones]  to 
support  the  roofs  of  houses:  Chincha, 
Chimu,  and  Chancay  cultures. 
Individuals  may  be  depicted  standing  or 
seated  on  a  pedestal.  In  the  upper  part 
there  is  a  notch  to  support  the  beams, 
which  generally  has  a  face,  sometimes 
painted,  at  the  base  of  the  notch.  Their 
length  varies,  but  they  are  generally  at 
least  a  meter  or  more. 

Boi — Small  lidded  boxes,  carved  of 
two  pieces  of  wood.  Generally  the  outer 
surface  of  box  and  lid  are  carved  in 
relief.  Chimii-Inca  cultures.  They 
measure  approximately  20  cm.  x  10  cm. 

Mirror — Wooden  supports  for  a 
reflective  surface  of  polished  anthracite 
or  pyrite.  In  some  cases  the  upper  part 
of  backs  of  mirrors  are  worked  in  relief 
or  have  inset  of  shell.  Moche  culture. 

Paddle  and  rudder— Lai^e  carvings 
made  of  a  single  piece  of  wood.  Paddles 
have  three  parts:  the  blade  and  the 
handle  (sometimes  decorated],  and  an 
upper  decorated  part,  which  can  have 
metal  plaques  or  decorative  painting. 
Rudders  have  two  parts:  the  blade  and 
a  handle  which  may  be  carved  in  relief. 
Chincha  culture.  Paddles  can  be  2.30  m. 
in  length  and  rudders  are  up  to  1.4  m. 

Utensils — Bowls  and  spoons  made  of 
wood  decorated  with  zoomorphic  or 
anthropomorphic  motifs. 

Musical  instruments — Trumpets  and 
whistles.  Trumpets  can  be  up  to  1.2  m. 
long  and  are  generally  decorated  on  the 
upper  third  of  the  instrument.  Whistles 
vary  a  great  deal  from  the  undecorated 
to  those  decorated  with  human  forms. 
Moche,  Huari,  and  Inca  cultures. 

B.  Bone 

Worked  bone — Most  interesting  are 
Chavin  pieces  with  incised  decorations. 
The  bones  are  generally  the  long  bones 
of  manunals.  They  vary  from  10  cm.-25 
cm.  in  length. 


Balance  weights — Flat  rectangles  of 
bone  about  10  cm.  in  length.  Chincha 
culture. 

Musical  instruments—'Quenas  (flutes) 
and  antaras  (panpipes)  in  various 
shapes.  Paracas,  Chincha,  and  Ancon 
cult\u«s. 

C.  Gourds 

Vessels — Bowls,  pots,  and  holders  for 
lime  (for  coca  chewing).  Most 
interesting  are  those  which  are  carved  or 
pyroengraved.  Produced  from  the 
Preceramic  onward. 

Musical  instruments — Ocarinas,  small 
flutes,  and  whistles.  Inca  examples  may 
have  incised  decoration,  or  decoration 
with  cords  and  feathers. 

D.  Cane 

Musical  instruments — Flutes 
(especially  in  Chancay  culture), 
panpipes,  and  whistles.  Flutes  are  often 
pyroengraved.  Panpipes  can  have  one  or 
two  tiers  of  pipes,  which  may  be  lashed 
together  with  colored  thread.  Nazca 
culture. 

E.  Straw 

Weaving  baskets — Basketry  over  a 
cane  armatiuB,  in  the  shape  of  a  lidded 
box.  Sometimes  the  basketry  is  made  of 
several  colors  of  fiber  to  woric  out 
geometric  designs.  Some  still  hold  their 
original  contents:  needles,  spindle 
whorls,  spindles,  balls  of  thread,  loose 
thread,  etc.  Chancay  cultiuB. 

F.  Shell 

Musical  instruments — Marine  shells 
[Strombus  galeatus,  Malea  ringens,  etc.), 
some,  especially  those  from  the 
Formative  Period,  with  incised 
decoration. 

Jewelry — Small  beads  and  charms 
worked  of  shell,  chiefly  Spondylus 
princeps,  used  mainly  in  necklaces  and 
pectorals.  Moche,  Chimii,  and  Inca 
cultures. 

VI.  Pre-Columbian  Human  Remains 

The  human  remains  included  in  this 
listing  demonstrate  modifications  of  the 
remains  due  to  ritualistic  practices  or 
other  intentional  treatment  of  the 
deceased. 

A.  Mummies 

Peruvian  mummies  were  formed  by 
natural  mummification  due  to  the 
conditions  of  burial;  they  have  generally 
not  been  eviscerated.  Usually  found  in 
flexed  position,  with  extremities  tied 
together,  resulting  in  a  fetal  position.  In 
many  cases  the  cords  used  to  tie  the 
body  in  this  position  are  preserved. 

B.  Deformed  Skulls 

Many  ancient  Peruvian  cultures 
practiced  cranial  deformation.  Such 
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skulls  are  easily  recognized  by  their 
unnatural  shapes. 

C.  Skulls  Displaying  Trepanation 

Trepanation  is  an  operation 
performed  on  a  skull;  the  resulting  cuts, 
easily  visible  on  a  bare  skull,  take 
various  forms.  Cuts  may  be  less  easily 
distinguished  if  skin  and  hair  are 
present: 

Principal  Techniques 

a.  Straight  cuts:  these  cuts  are  pointed 
at  the  ends  and  wider  in  the  center. 
Openings  made  this  way  have  a 
polygonal  shape. 

b.  Cylindrical-conical  openings:  the 
openings  form  a  discontinuous  line.  The 
resulting  opening  has  a  serrated  edge. 

c.  Circular:  generally  made  by  a  Hie. 
The  resulting  hole  is  round  or  elliptical, 
with  beveled  or  straight  edges.  This  is 
the  most  common  form  of  trepanation. 

D.  Pre-Columbian  Trophy  Heads 

Trophy  heads  can  be  identified  by  the 
hole  made  in  the  forehead  to 
accommodate  a  carrying  cord.  When  the 
skin  is  intact,  the  eyes  and  the  mouth 
are  held  shut  with  cactus  thorns. 
Finally,  the  occiput  is  missing  since  that 
is  how  the  brain  was  removed  when  the 
trophy  head  was  prepared. 

E.  Shrunken  Trophy  Heads  From  the 
Amazon 

These  heads  have  had  the  bones 
removed  and  then  have  been  cured  to 
shrink  them.  They  are  recognizable 
because  they  conserve  all  the  traits  of 
the  original  skin,  including  hair  and 
hair  follicles.  The  mouth  is  sewn  shut 
and  generally  there  are  carrying  cords 
attached.  There  may  be  an  obvious  seam 
to  repair  the  cuts  made  when  the  skin  . 
was  removed  &om  the  skull.  Finally,  the 
skin  is  thick  (up  to  2.5  mm.)  and  has  a 
dark  color.  Trophy  heads  vary  between 
9.5  cm.  and  15.5  cm.  in  height. 

F.  Tattoos 

Tattooing  in  pre-Coliimbian  Peru  was 
practiced  mainly  on  the  wrists.  Most 
common  are  geometric  designs, 
including  bands  of  triangles  and 
rhomboids  of  a  bluish  color. 

G.  False  Shrunken  Heads 

False  shrunken  heads  can  be 
recognized  because  they  are  made  of  the 
skin  of  a  mammal,  with  some  of  the  fur 
left  where  the  human  hair  would  be. 
The  skin  is  first  smoked,  then  pressed 
into  a  mold  to  give  it  a  face-like  shape. 
The  eyes,  nose,  mouth  and  ears  are 
simple  bumps  without  real  holes. 
Further,  the  skin  is  very  thin  and 
yellowish  in  color.  Often  the  "heads" 
have  eyebrows  and  moustaches  formed 


by  leaving  some  of  the  animal  hair,  but 
these  features  are  grotesque  because 
they  appear  to  grow  upside  down. 

Vn.  Ethnological  Objects 

A.  Objects  directly  related  to  the  pre- 
Columbian  past,  whose  pre-Columbian 
design  and  function  are  maintained 
with  some  Colonial  modifications  or 
additions  in  technique  and/or 
Iconography. 

Colonial  Indigenous  Textiles 

Predominant  materials:  cotton  and 
wool. 

Description:  These  textiles  are 
characterized  by  the  cut  of  the  cloth, 
with  the  four  borders  or  selvages 
finished  on  the  same  loom.  Clothes  are 
untailored  and  made  from  smaller 
pieces  of  convenient  sizes  which  were 
then  sewn  together.  Colonial  indigenous 
textiles  of  the  period  are  differentiated 
from  pre-Columbian  textiles  primarily 
by  their  decoration:  western  motifs  such 
as  lions,  heraldic  emblems,  and  Spanish 
personages  are  incorporated  into  the 
designs;  sometimes  fibers  distinct  from 
cotton  or  wool  (threads  of  silver,  gold, 
and  silk)  are  woven  into  the  cloth;  and 
the  colors  tend  to  be  more  vivid  because 
the  fabrics  were  made  more  recently. 
Another  important  characteristic  of  the 
clothing  is  the  presence  of  tocapus  or 
horizontal  bands  of  small  squares  with 
anthropomorphic,  zoomorphic, 
phytomorphic  and  geometric  ideographs 
and  designs.  Characteristic  textiles 
include: 

Panels:  Rectangular  or  square  pieces 
of  various  sizes. 

Anacus:  Untailored  woman's  dress 
consisting  of  two  or  three  long 
horizontal  pieces  of  cloth  sewn  together 
that  was  wound  aroimd  the  body  and 
held  in  place  with  "tupus"  (pins). 

Unku/Tunic:  Man's  shirt  with  an 
opening  for  the  head.  Sometimes  has 
sleeves. 

UicUa/Shoulder  Mantle:  Rectangular 
piece  of  cloth  that  women  put  over  their 
shoulders  and  held  in  place  by  a  tupu; 
standard  size:  40"x45".  Generally  has  a 
tripartite  design  based  on  contrasting 
panels  that  alternate  bands  with 
decoration  and  bands  with  solid  colors. 

Chumpi/Belt:  A  woven  belt,  generally 
using  tapestry  technique. 

Tupus 

Material:  Silver,  gilded  silver,  copper, 
bronze.  May  have  inlays  of  precious  or 
semi-precious  stones. 

Description:  Tupus  were  used  to  hold 
in  place  Ilicllas  and  ancus.  They  are 
pins  with  a  round  or  elliptical  head, 
with  piercing,  repousse,  and  incised 
decorations.  The  difference  between 
pre-Columbian  and  ethnological  tupus 


can  be  seen  in  the  introduction  of 
Western  designs,  for  example  bi-frontal 
eagles  and  heraldic  motifs. 

Keros 

Material:  wood. 

Description:  The  most  common  form 
is  a  beakerlike  cup  with  truncated  base. 
After  the  Conquest,  keros  started  to  be 
decorated  with  pictorial  scenes.  The 
most  frequently  used  techniques 
include  incision,  inlaying  pigments  in 
wood,  and  painting.  Ideography 
includes  geometric  designs,  figures 
under  a  rainbow  (an  Inca  symbol), 
ceremonial  rituals,  scenes  of  war,  and 
agricultural  scenes.  Sometimes  are  in 
the  form  of  human  or  zoomorphic 
heads. 

Cochas  or  Cocchas 

Material:  ceramic. 

Description:  Ceremonial  vessels  with 
two  or  more  concentric  interior 
compartments  which  are  linked.  Often 
decorated  with  volutes  representing 
reptiles. 

Aribalos 

Material:  ceramic. 

Description:  The  post-Conquest 
aribalos  have  a  flat  base,  often  using  a 
glaze  for  finishing,  and  the  decoration 
includes  Inca  and  His{>anic  motifs. 

Pacchas 

Material:  Stone,  ceramic. 

Description:  One  of  the  characteristics 
of  pacchas  is  that  they  have  a  drain 
which  is  used  to  sprinkle  an  offering  on 
the  ground.  They  have  pictorial  or 
sculpted  relief  decorations  symbolizing 
the  benefits  hoped  for  from  die  ritual. 

B.  Objects  that  were  used  for  religious 
evangelism  among  indigenous  peoples. 

In  Colonial  paintings  and  sculptures 
Western  religious  themes  were 
reinterpreted  by  indigenous  and  mestizo 
artists  who  added  their  own  images  and 
other  characteristics  to  create  a  distinct 
iconography. 

Specific  types  of  objects  used  for 
religious  evangelism  during  the  Colonial 
period  include  the  following: 

Sculpture 

Types  of  statues  include: 

A  three-dimensional  sculpted  image: 
In  the  Peruvian  Colonial  period  these 
were  made  of  maguey  (a  soft  wood)  and 
occasionally  of  cedar  or  walnut. 

Images  made  of  a  dough  composed  of 
sawdust,  glue  and  plaster:  After  they  are 
sculpted,  figures  are  dressed  with  cloth 
dipped  in  plaster. 

Images  to  be  dressed:  These  are 
wooden  frames  resembling  mannequins, 
with  only  the  head  and  arms  sculpted 
in  wood  (cedar  or  maguey).  The  images 


UMI 


Federal  Register  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Rules  and  Regulations      31721 


are  dressed  with  embroidered  clothes 
and  jewelry.  Frequently  other  elements 
were  added,  such  as  teeth  and  false 
eyelashes,  wigs  of  real  hair,  eyes  of 
colored  glass,  and  palates  made  of  glass. 

Paintings 

Catholic  priests  provided  indigenous 
and  mestizo  artists  with  canvases  and 
reproductions  of  Western  works  of  art, 
which  the  artists  then  "interpreted" 
with  their  own  images  and  other 
indigenous  characteristics.  These  may 
include  symbolically  associating 
Christian  religious  figures  with 
indigenous  divinities,  or  rendering  the 
figures  with  Andean  facial 
characteristics  or  in  traditional  Andean 
costume.  In  addition,  each  church, 
con\'ent,  monastery,  and  town  venerated 
an  efiigy  of  its  patron  or  tutelar  saint, 
some  of  them  native  to  Peru. 

Retables 

Retables  [retablos]  are  architectonic 
structures  made  of  stone,  wood,  or  other 
material  that  are  placed  behind  the  altar 
and  include  attached  paintings, 
sculptures  or  other  religious  objects. 

Liturgical  Objects 

Objects  Used  for  Mass  Ritual: 
Chalices,  cibaries,  candelabras,  vials  for 
christeoing  or  consecrated  oil, 
reliquaries,  vessels  for  wine  and  water, 
incense  burners,  patens,  monstrances, 
pelicans  and  crucifixes.  Made  out  of 
silver,  gold  or  gilded  silver,  often  inlaid 
with  pearls  or  precious  stones. 
Techniques:  casting,  engraving, 
piercing,  repousse,  filigree. 

Fixtures  for  sculpted  images:  Areoles, 
crowns,  scepters,  halo,  halos  in  the  form 
of  rays,  and  books  carried  by  religious 
scholars  and  founders  of  religious 
orders. 

Ecclesiastical  vestments:  Some 
ecclesiastical  vestments  were 
commissioned  by  indigenous 
individuals  or  communities  for  the 
celebrations  of  their  patron  saint  and 
thus  are  part  of  the  religious  legacy  of 
a  particular  town.  In  such  cases,  the 
vestment  has  the  name  of  the  donor  and 
of  the  town  or  church  as  well  as  the 
date. 

Votive  Offerings:  These  are 
representations  of  miracles  or  favors 
received  from  a  particular  saint.  They 
can  be  made  of  different  materials, 
usually  metal  or  wood,  and  come  in  a 
variety  of  forms  according  to  the  type  of 
favor  received,  usually  representing 
parts  of  the  human  body  in  reference  to 
the  organ  healed  or  agricultural 
products  in  recognition  of  a  good 
harvest  or  increase  in  a  herd. 


Inapplirabilit^-  of  Votirp  and  Dflavpd 
Effectivf  !);*!►' 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
document  imposing  import  restrictions 
on  the  above-listed  Peruvian  cultural 
propyerty  is  being  made  in  response  to  a 
bilateral  agreement  entered  into  in 
furtherance  of  the  foreign  affairs 
interests  of  the  United  States,  pursuant 
to  section  553(a)(1)  of  the 
Administrative  Procedure  Act,  no  notice 
of  proposed  rulemaking  or  public 
procedure  is  necessary.  For  the  same 
reason,  a  delayed  effective  date  is  not 
required. 

k  f%i  1 1 !  a  5  !.'•  ■:  'A  f  ' »'  "•<.  I  b  ility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604 

Exet  uin  e  t  >rtif't   ;2S4b6 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.O.  12866. 

Drafting  intiirmalion 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

Lisi  !i!  "-ubi*-.  !s  m  19  CFR  Part  12 

Customs  duties  and  inspections, 
Imports,  Cultural  property. 

AsMadment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

D&pr  1 2-^rAMENDED] 

1.  The  general  authority  and  specific 
authority  citation  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301,  19  U.S.C.  66, 1202 
(General  Note  20,  Harmooized  Tariff 
Schedule  of  the  United  SUtes  (HTSUS)), 
1624; 


SectioDs  12.104  through  12.104i  also 
issued  under  19  U.S.C.  2612; 


§12.10*5       Amenoefl 

2.  In  §  12.104g,  paragraph  (a),  the  list 
of  agreements  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties  is 
amended  by  adding  "Peru"  in 


appropriate  alphabetical  order  under  the 
column  headed  "State  party",  the 
description  "Archaeological  artifacts 
and  ethnological  material  from  Peru" 
under  the  colimm  headed  "Cultural 
property",  and  the  reference  "T.D.  97 — 
50"  under  the  column  headed  "T.D. 
No." 

3.  In  §  12.104g,  paragraph  (b),  the  list 
of  emergency  actions  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties  is 
amended  by  removing  the  entry  for 
"Peru"  in  its  entirety. 
George  I.  Weiae, 
Commissioner  of  Customs. 

Approved:  June  5, 1997. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-15428  Filed  6-10-97;  8:45  am) 
BIUJNG  CODE  4aS0-02-P 


Df  t  A-  MtNT  OF  HEALTH  AND 
H'.mt^h  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  113 

p<>.  kf>   ^o.  75N-0333] 

jr-.t^-rnai;*  i- -.jcesse..:  Low-Acid  FoodS 

P»CK3Qe<:   '■  '-»e''ftet>c3--".  V>.,?!<^ 
Containers,  .  ecnn^ca^  A_rnenarnf  nt 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
current  good  manufacturing  practices 
(CGMP's)  regulations  for  canning  low- 
acid  foods  in  hermetically  sealed 
containers,  to  correct  a  typographical 
error.  This  action  is  being  taken  to 
ensure  the  accuracy  of  the  regulations. 
EFFECTIVE  DATE:  June  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MB  20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register 
of  March  16,  1979  (44  FR  16209),  FDA 
revised  the  specific  CGMP's  for  canning 
low-acid  foods  to  ensure  safe 
manufacturing,  processing,  and 
packaging  procedures  for  low-acid 
caimed  foods  in  hermetically  sealed 
containers.  The  document  was 
published  with  a  typographical  error  in 
21  CFR  113.40(b)(10)(ii).  This  document 
corrects  that  error. 

Publication  of  this  document 
constitutes  final  action  on  this  change 
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under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
comment  are  unnecessary  because  FDA 
is  merely  correcting  a  nonsubstantive 
error. 

List  of  Subfects  in  21  CFR  Part  113 

Food  and  Drug  Administration,  Food 
packaging,  Foods,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  113  is 
amended  as  follows: 


P4qT113— THt 


M^LY  PROCESSED 


1.  The  authority  citation  for  21  CFR 
part  113  continues  to  read  as  follows: 

Authority:  Sees.  402,  701,  704  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  342,  371,  374);  sec.  361  of  the  Public 
Health  Service  Act  (42  U.S.C.  264). 

§113.40      A     ero«<j] 

2.  Section  113.40  Equipment  and 
procedures  is  amended  in  paragraph 
(b)(10)(ii)  by  removing  the  word 
"warm"  and  adding  in  its  place  the 
word  "warn". 

Dated:  June  3,  1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-15166  Filed  6-10-97;  8:45  am] 
aiLUNO  CODE  41«M>1-F 


D  L  P  i  «   M  t  NT  OF  TRANSPORTATION 

Coast  Guard 

33  C-^^  ^an  117 
[CGDu>J^  96-05«] 
RIN2115-AE47 

D'iwD'dq*^  }u-  -^ation  Regulation; 
Iro^sr'  a;  $eaA^y  Canal,  Mississippi 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulation  governing  the  operation 
of  the  double  leaf  bascule  span 
drawbridge  on  Lorraine-Cowan  Road, 
across  the  Industrial  Seaway  Canal,  mile 
11.3,  near  Handsboro,  Harrison  County, 
Mississippi.  The  new  operating 
schedule  allows  the  draw  to  remain 
closed  to  navigation  from  6:30  a.m.  to 
8:30  a.m.  and  from  4:30  p.m.  to  6  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  new  schedule  will 
provide  relief  for  congested  vehicular 


traffic  during  these  periods  and  still 

provide  for  the  reasonable  needs  of 

navigation. 

DATES:  This  regulation  becomes 

effective  on  July  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Phil  Johnson,  Bridge  Administration 

Branch,  Eighth  Coast  Guard  District, 

telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  . 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  on  March  3,  1997 
(62  FR  9408).  No  comments  were 
received  in  response  to  the  proposed 
rule.  No  public  hearing  was  requested 
and  none  was  held. 

Discussion  of  the  Rule 

Growing  industry  and  commercial 
retail  development  in  the  area  over  the 
past  few  years  has  increased  vehicular 
traffic  on  Lorraine-Cowan  Road.  The 
traffic  has  become  unreasonably  delayed 
during  bridge  openings  in  the  mornings 
and  afternoons  when  local  residents  are 
enroute  to  work  and  school. 

Data  submitted  by  the  Harrison 
County  Board  of  Supervisors  showed 
that,  on  average,  50,540  vehicles  cross 
and  8  vessels  pass  each  month  during 
the  morning  from  6:30  a.m.  to  8:30  a.m. 
and  46,000  vehicles  cross  and  3  vessels 
pass  each  month  during  the  afternoon 
firom  4:30  p.m.  to  6  p.m.  The  notice  of 
proposed  rulemaking  proposed  to  allow 
the  bridge  to  remain  closed  during  these 
time  periods.  No  comments  were 
received  on  the  notice  of  proposed 
rulemaking.  Few  vessels  pass  the  bride 
during  the  bridge  closure  periods  and 
the  revised  schedule  discontinues  the 
one-hour  noon  closure.  Vessel  operators 
will  be  able  to  adjust  their  arrival  times 
at  the  bridge  to  avoid  the  temporary 
closure  periods  with  very  little 
inconvenience  or  added  expense.  The 
Coast  Guard  is,  therefore,  revising  the 
draw  opening  schedule  as  proposed. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  A 
public  notice  was  issued,  requesting 
comments  or  objections  to  this  proposed 
rule,  specifying  bow  the  proposed  rule 
would  create  a  hardship  on  the 
objector's  method  of  operation.  The 
public  notice  was  mailed  to  a  list  of  all 
business  owners  and  operators  which 
are  located  on  the  Industrial  Seaway 
Canal.  No  letters  of  objection  were 
received  from  any  of  the  businesses. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rule  making  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  paragraph 
2.B.2.g(5)  of  Commandant  Instruction 
M16475.1B,  this  rulemaking  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
has  been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— ORAWBRiOGt 
OPERATION  REG  u   A    0  N  S 

1.  The  authority  cuauon  lor  part  117 
continues  to  read  as  follows: 


UMI 
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Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

2.  Settion  117.680  is  revised  to  read 
as  follows: 

$  1 1 7.680    industrial  Seaway  Canal. 

The  draw  of  the  Lorraine-Cowan  Road 
Bridge  across  the  Industrial  Seaway 
Canal,  mile  11.3,  need  not  be  opened 
from  6:30  a.m.  to  8:30  a.m.  and  from 
4:30  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Dated:  May  21, 1997. 
Paul  J.  Prokop, 

Captain,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District,  Acting. 

[FR  Doc.  97-15286  Filed  6-10-97;  8:45  am] 

BIUJNG  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATiON 
Coast  Guard 
33  CFR  Par'  117 

Drawbridge  Operatic^  Regulations; 
Cerrltos  Channel,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  of 

effective  date. 

SUMMARY:  At  the  request  of  the  Port  of 
Los  Angeles,  the  Coast  Guard  is 
temporarily  extending  the  effective  date 
for  the  temporary  change  to  the 
regulation  for  operation  of  the  Henry 
Ford  Avenue  Railroad  Bridge  (Ford 
Bridge),  across  Cerritos  Channel  of  Los 
Angeles/Long  Beach,  mile  4.8  Long 
Beach,  California  to  authorize  it  to 
remain  in  the  closed  to  navigation 
position  for  an  additional  period  from 
July  1  to  October  2,  1997.  The  action  is 
necessary  both  to  facilitate 
reconstruction  of  the  bridge  and  to 
avoid  disrupting  essential  rail  service 
during  reconstruction.  The  closure 
period  was  most  recently  established  as 
February  1  to  June  30, 1997;  however, 
the  project  has  been  delayed,  and  the 
closure  actually  began  on  May  6, 1997. 
EFFECnvE  DATES:  This  temporary  final 
ruie  IS  effecUve  from  June  30  through 
October  2,  1997. 

ADDRESSES:  Unless  otherwise  indicated, 
oocumenls  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  Commander  (Pow), 
Eleventh  Coast  Guard  District,  Building 
50-6,  Co€ist  Guard  Island,  Alameda,  CA 
94501-5100  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  The  telephone  number  is  (510) 
437-3514.  Commander  (Pow)  maintains 
the  public  docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Worden,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,  (510) 
437-3514. 

SUPPLEMEN'ARv  INFORMATION: 

Regulatory  History 

On  August  28,  1990,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  NPRM  in  the  Federal 
Register  (55  FR  35154)  concerning 
closure  of  the  Henry  Ford  Avenue 
Railroad  Bridge  (Ford  Bridge),  across 
Cerritos  Channel  of  Los  Angeles/Long 
Beach,  mile  4.8  Long  Beach,  California, 
for  rehabilitation.  On  July  8, 1996,  the 
Coast  Guard  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
in  the  Federal  Register  (61  FR  35702) 
concerning  closurt    :  the  bridge  for 
replacement.  On  November  20, 1996  the 
Coast  Guard  published  a  Temporary 
Final  Rule  in  the  Federal  Register  (61 
FR  59025)  changing  the  bridge  operation 
regulation,  allowing  closure  during 
replacement.  On  May  6, 1997,  the 
Captain  of  the  Port  issued  a  safety  zone 
(COTP  Los  Angeles-Long  Beach,  CA; 
97-002;  33  CFR  §  165.T11-057) 
prohibiting  general  navigation  in  a 
defined  regulated  area  around  the  bridge 
during  replacement. 

Baf  Wijrnunri  and  Pu-poae 

Ai  me  request  oi  tne  Port  of  Los 
Angeles,  the  Coast  Guard  is  extending 
the  closure  period  for  the  Ford  Bridge 
replacement  project  because  the  project 
is  behind  schedule.  The  Ford  Bridge, 
also  known  as  the  Badger  Avenue 
Bridge,  provides  the  only  rail  access  to 
Terminal  Island.  It  crosses  a  waterway 
used  by  oceangoing  cargo  ships,  tugs 
and  barges,  tour  boats,  commercial 
fishing  vessels,  and  recreational  boats. 
The  permanent  regulations  governing  its 
operation  require  the  bridge  to  remain 
fully  open  except  for  the  passage  of 
trains  or  for  maintenance. 

The  bridge  is  over  70  years  old  and  no 
longer  meets  California  seismic 
standards  or  Federal  Railroad 
Administration  clearance  standards. 
Interruption  or  delay  of  rail  and  water 
traffic  is  likely  if  the  existing  bridge 
were  either  to  malfunction  or  to  be 
damaged  by  seismic  activity.  In  1995, 
the  Coast  Guard  issued  a  permit  to 
replace  the  bridge.  Replacement  cannot 
be  accomplished  without  closing  the 
bridge  span  for  a  period  of  five  months. 
Closure  of  the  bridge  will  require 
maritime  traffic  to  use  an  alternate  route 
through  the  outer  harbor.  Detours  of  5 
miles  are  expected;  maximum  detours  of 


10  miles  may  be  experienced.  The  short 
term  costs  attributable  to  these  detours 
are  outweighed  by  the  long-term 
benefits  to  be  gained  by  the  installation 
of  a  new  bridge  likely  to  provide 
uninterrupted  rail  service  and  timely, 
reliable  openings  for  waterbome  traffic 
for  many  years. 

This  temporary  rule  extends  the 
effective  date  of  the  previously  issued 
temporary  rule  authorizing  a  five  month 
(150  day)  closure  of  the  bridge.  Closure 
for  5  months  is  necessary  both  to 
facilitate  replacement  of  the  span  and 
reconstruction  of  the  bridge  support 
towers,  as  well  as  to  avoid  disrupting 
essential  rail  service  during 
reconstruction.  The  SNPRM  advertised 
a  closure  beginning  in  November  1996. 
Due  to  construction  delays,  the 
temporary  final  rule  established  the 
change  in  operating  regulation  effective 
February  1, 1997.  Additional 
construction  delays  were  experienced 
and  actual  closure  of  the  span  did  not 
begin  until  May  6, 1997,  necessitating 
this  extension  of  the  effective  period. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26, 
1979).  The  Coast  Guard  previously 
calculated  the  ex|>ected  economic 
impact  of  this  rule  to  be  approximately 
$1  million  to  waterways  users  (to  detour 
around  the  work  site)  and  $2.5  million 
to  the  bridge  owner  (to  expedite  work). 
Although  die  current  extension  may 
cause  these  figures  to  be  elevated,  the 
Coast  Guard  estimates  that  they  remain 
below  the  threshold  levels  requiring  a 
formal  Regulatory  Evaluation.  (Since  the 
original  figures  contemplate  detours 
around  the  work  site,  the  additional 
economic  impact  of  the  safety  zone  is 
marginal.)  The  draft  economic  analysis 
published  with  the  NPRM  was 
sup>erseded  by  a  more  detailed 
economic  analysis  in  the  Environmental 
Impact  Statement,  which  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  AOORESSES. 

Small  Entitiaa 

Under  the  Regiilatory  flexibility  Act  (5 
U.S.C.  601  et  seq)  the  Coast  Guard  must 
consider  whether  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
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businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
population  of  less  than  50.000.  The 
estimated  cost  to  each  recreational 
mariner  affected  by  this  extended 
regulation  and  the  safety  zone  is  less 
than  $100.  The  estimated  cost  per 
"small  business"  towing  company  for 
personnel  hours  and  fuel  consumption 
during  detours  remains  less  than 
$100,000.  Because  the  impact  of  this 
proposal  is  expected  to  be  limited  and 
of  relatively  short  duration,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

CoUection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AssessmenL 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule.  The 
Coast  Guard  prepared  an  Environmental 
Impact  Statement  for  the  replacement  of 
this  historic  bridge.  The  EIS  analyzed 
the  environmental  and  economic  impact 
of  a  5  month  bridge  closure.  The  draft 
Environmental  Assessment  published 
with  the  NPRM  has  been  superseded  by 
the  more  detailed  environmental 
analysis  in  the  Final  EIS,  which  is 
available  in  the  docket  for  inspection  of 

1  where  indicated  under 
AT'CHtSSES 

List  /,  ^u^,l.^ts  in  33  CFl  Part  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  117  as  follows: 

PART  117— {AMFNDEDl 

1.  The  authonty  citation  for  Part  117 
continues  to  read  as  follows: 

Aothartty:  33  U.S.C  499;  49  CFR  1.46;  and 
33  CFR  1.05-l(g):  Mction  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stst  5039. 


§117.147    [An 

2.  Effective  Jime  30,  1997  through 
October  2,  1997,  §  117.147  is  amended 
by  suspending  paragraph  (b)  and 
revising  paragraph  (c)  to  read  as  follows: 

1117.147    C«rritos  Channel 


(c)  During  the  period  June  30, 1997 
through  October  2,  1997,  the  bridge  will 
be  undergoing  reconstruction  and  the 
draw  need  not  open  for  the  passage  of 
vessels. 

Dated:  May  29, 1997. 
J.CCard. 

Vice  Admiral,  U.S.  Coast  Guard,  Commander. 

Eleventh  Coast  Guard  District. 

[FR  Doc.  97-15284  Filed  6-10-97;  8:45  ami 
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NATIONAL  ARCHIVES  ANDItECORDS 
ADMINISTRATION 

36  CFR  Part  1256 
RIN3095-AA55 

Donftestic  Distribution  of  Unit*.   St.Mes 
Informatloo  Agency  Mat  »n  3-, 
Custody  of  the  National  Arcnives 

AQEf4CY:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
issuing  regulations  which  govern  the 
domestic  distribution  of  USIA  materials 
prepared  for  dissemination  abroad  that 
are  in  the  custody  of  NARA.  Public  Law 
101-246,  section  202,  requires  the 
Archivist  of  the  United  States  to  issue 
necessary  regulations  to  ensure  that 
persons  seeking  release  of  such  USIA 
materials  in  the  United  States  have 
seciued  and  paid  for  necessary  rights 
and  licenses.  This  rule  affiscts  members 
of  the  public  who  wish  to  use  or  obtain 
copies  of  USIA  audiovisual  records 
transferred  to  NARA. 
EFFECTIVE  DATE:  July  11. 1997. 
FOR  FURTMER  INFORMATXM  CONTACT: 
Nancy  Allard  at  301-713-7360. 
extension  226. 

SUPPI^MBITARY  INFORMATION:  NARA 
published  a  proposed  rule  for  public 
comment  on  January  31,  1997  (62  FR 
4669).  No  comments  were  received.  The 
proposed  rule  is  adopted  as  final 
without  change. 

On  February  16, 1990,  Public  Law 
101-246  (104  Stat  49)  amended  the 
United  States  Information  and 
Educational  Exchange  Act  (22  U.S.C 
1461)  to  provide  for  the  domestic 
release  of  motion  pictures,  videotapes, 
sound  recordings  and  other  materials  12 


years  after  initial  dissemination  abroad, 
or,  if  not  disseminated,  12  years  from 
the  preparation  of  the  material. 
Previously,  section  501  of  the  United 
States  Information  and  Educational 
Exchange  Act  of  1948  (22  U.S.C.  1461) 
had  prevented  the  domestic 
dissemination  by  the  United  States 
Information  Agency  of  such  materials 
prepared  for  dissemination  abroad  in 
perpetuity  unless  specifically  and 
individually  released  by  Congressional 
legislation.  The  amended  law  allows 
release  and  dissemination  once  the  12- 
year  threshold  has  been  met  and 
instructs  NARA  to  provide  regulations 
to  ensure  that  any  copyrights  or 
underlying  rights  that  may  exist  in  thest 
USIA  materials  have  been  protected  and 
releases  obtained  prior  to  dissemination 
in  the  United  States.  For  the  public  this 
amended  law  provides  access  and 
potential  use  of  over  35,000  USIA 
motion  picture  films.  3,000  USIA 
videotape  productions,  and  over  20,000 
so\md  recordings  of  Voice  of  America 
(VOA)  radio  broadcasts  that  have  been 
selected  as  permanenUy  valuable 
audiovisual  records  and  have  been 
transferred  into  the  cxistody  of  the 
Motion  Picture,  Sound  and  Video 
Branch  of  NARA.  These  regulations 
only  apply  to  USLA  records  in  NARA's 
custody  that  were  prep£ired  for 
dissemination  abroad. 

This  final  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities.  This  rule  does  not 
contain  any  information  collections 
subject  to  the  Paperwork  Reduction  Act. 
This  rule  is  not  a  ma|or  rule  as  defined 
in  5  U.S.C.  chapter  8,  Congressional 
Review  of  Agency  Rulemaking. 

ListofSubiects  in  IB  TFR  Part  1256 

Archives  and  r«i,oiiii.,  copyright. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  part  1256  of  tide  36,  Chapter 
Xn  of  the  Code  of  Federal  Regulations 
is  amended  as  follows- 

c'AR'  '25«>-RESTRlCnONSON  THt 
;SE  OF  «ECORDS 

1.  The  authority  citation  for  Part  1256 
is  revised  to  read  as  follows: 

Antiiority:  44  U.S.C  2101-2118;  22  U.S.C 
1461(b). 

2.  A  new  subpart  C,  consisting  of 

§§  1256.50  through  1256.60.  is  added  to 
part  1256  as  follows: 


UMI 
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1256.52 
1256.54 
1256.56 


Subpart  C     Domestic  Distribution  of  United 
States   rtormaiion  Agency  Materials   "  ;^f 
.National  Archives  ot  the  unsteo  States 

Sec.     !| 

1256.50    Scope  of  subpart 
Purpose. 
Deftnition. 

Transfer  of  USIA  audiovisual 
records  to  NARA. 
1 256 .  5B    Domestic  distribution  of  USIA 
audiovisual  records  transferred  to 
NARA. 
1256.60     Fees. 

§1?56.5l'     5>cope  o' sufc&a'- 

This  subpart  prescribes  procedures 
goveming  the  public  availability  of 
audiovisual  records  and  other  materials 
subject  to  22  U.S.C.  1461(b)  that  have 
been  transferred  to  the  National 
Archives  of  the  United  States  by  the 
United  States  Information  Agency 
(tJSIA). 

5  '256  5<^     ^wpose. 

This  subpart  implements  section  501 
of  the  United  States  Information  and 
Educational  Exchange  Act  of  1948  (22 
U.S.C.  1461),  as  amended  by  section  202 
of  Public  Law  101-246  (104  Stat.  49, 
Feb.  16. 1990).  This  subpart  prescribes 
procedures  by  which  the  public  may 
inspect  and  obtain  copies  of  USIA 
audiovisual  records  and  other  materials 
prepared  for  dissemination  abroad  that 
have  been  transferred  to  NARA  for 
preservation  and  domestic  distribution. 

S  1 256  54    Definition. 

r  the  purposes  of  this  subpart — 
Audiovisual  records  mean  motion 
pictiu^e  films,  videotapes,  and  sound 
recordings,  and  other  materials 
regardless  of  physical  form  or 
characteristics  that  were  prepared  for 
dissemination  abroad. 

<^  1256  5fc     ■^ranste?  o'  uSiA  .auoiovis^a 
etoros  to  NARA. 

e  provisions  of  44  U.S.C.  2107  and 
36  CFR  part  1228  apply  to  the  transfer 
of  USIA  audiovisual  records  to  NARA, 
and  to  their  deposit  with  the  National 
Archives  of  the  United  States.  At  the 
time  the  audiovisual  records  are 
transferred  to  NARA,  the  Director  of 
USIA,  in  accordance  with  §  1228.184(e) 
of  this  chapter,  will  also  transfer  any 
production  or  title  files  bearing  on  the 
ownership  of  rights  in  the  productions 
in  connection  with  USIA's  official 
overseas  programming. 

5  •! 256.58     Domestic  distnbutior  o<  US!* 
auOiavisuai  records  transterreo  to  NARA 
No  USIA  audiovisual  records  in  the 
National  Archives  of  the  United  States 
that  were  prepared  for  dissemination 
abroad  will  be  available  for  copying 
until  it  has  been  at  least  12  years  since 
such  materials  were  first  disseminated 


abroad,  or,  in  the  case  of  materials 
prepared  for  foreign  dissemination  but 
not  disseminated  abroad,  until  it  has 
been  at  least  12  years  since  the 
preparation  of  the  materials. 

(a)  Access  to  USLA  audiovisual 
records  that  neither  have  copyright 
protection  nor  contain  copyright 
material.  USIA  audiovisual  records 
prepared  for  dissemination  abroad  that 
NARA  determines  neither  have 
copyright  protection  nor  contain 
copyrighted  material  are  available  for 
examination  and  copying  in  accordance 
with  the  regulations  set  forth  in  parts 
1252,  1253, 1254,  1256.  and  1258  of  this 
chapter.  In  determining  whether 
materials  have  copyright  protection  or 
contain  copyrighted  material,  NARA 
will  rely  on  information  contained 
within  or  affixed  to  individual  records 
(e.g.,  copyright  notices);  information 
contained  within  relevant  USIA 
production,  title,  or  other  files  that  have 
been  transferred  to  NARA  by  USIA; 
information  provided  by  requesters 
pursuant  to  paragraph  (b)(2)  of  this 
section  (e.g.,  evidence  from  the 
Copyright  Office  that  copyright  has 
lapsed  or  expired);  and  information 
provided  by  copyright  or  license        ^ 
holders. 

(b)  Reproduction  of  USIA  audiovisual 
records  that  either  have  copyright 
protection  or  contain  copyrighted 
material. 

(1)  USIA  audiovisual  records 
prepared  for  dissemination  abroad  that 
NARA  determines  may  have  copyright 
protection  or  may  contain  copyrighted 
material  will  be  made  available  for 
examination  in  NARA  research  facilities 
in  accordance  with  the  regulations  set 
forth  in  this  Title. 

(2)  Copies  of  USIA  audiovisual 
records  prepared  for  dissemination 
abroad  that  NARA  determines  may  have 
copyright  protection  or  may  contain 
copyrighted  material  will  be  provided  to 
persons  seeking  the  release  of  such 
materials  in  the  United  States  once 
NARA  has 

(i)  Ensured,  in  accordance  writh 
paragraph  (b)(3)  of  this  section,  that  the 
persons  seeking  copies  have  secured 
and  paid  for  necessary  United  States 
rights  and  licenses; 

(ii)  Been  provided  with  evidence  from 
the  Copyright  Office  sufficient  to 
determine  that  copyright  protection  in 
the  materials  sought,  or  relevant 
portions  therein,  has  lapsed  or  expired; 
or 

(iii)  Received  a  requester's  signed 
certification  in  accordance  with 
paragraph  (b)(4)  of  this  section  that  the 
materials  sought  will  be  used  only  for 
purposes  permitted  by  the  Copyright 
Act  of  1976,  as  amended,  including  the 


fair  use  provisions  of  17  U.S.C.  107.  No 
copies  of  USIA  audiovisual  records  will 
be  provided  until  the  fees  authorized 
imder  part  1258  of  this  chapter  have 
been  paid  to  NARA. 

(3)  If  NARA  has  determined  that  a 
USIA  audiovisual  record  prepared  for 
dissemination  abroad  may  have 
copyright  protection  or  may  contain 
copyrighted  material,  persons  seeking 
the  release  of  such  material  in  the 
United  States  may  obtain  copies  of  the 
material  by  submitting  to  NARA  written 
evidence  from  all  copyright  and/or 
license  owner(s)  that  any  necessary  fees 
have  been  paid  or  waived  and  any 
necessary  licenses  have  been  secured. 

(4)  If  NARA  has  determined  that  a 
USIA  audiovisual  record  prepared  for 
dissemination  abroad  may  have 
copyright  protection  or  may  contain 
copyrighted  material,  persons  seeking 
the  release  of  such  material  in  the 
United  States  may  obtain  copies  of  the 
material  by  submitting  to  NARA  the 
following  certification  statement: 

I,  (printed  name  of  individual),  certify  that 
my  use  of  the  copyrighted  portions  of  the 
(name  or  title  and  NARA  identifier  of  work 
involved)  provided  to  me  by  the  National 
Archives  and  Records  Administration 
(NARA),  will  be  limited  to  private  study, 
scholarship,  or  research  purposes,  or  for 
other  purposes  permitted  by  the  Copyright 
Act  of  1976,  as  amended.  I  understand  that 
I  am  solely  responsible  for  the  subsequent 
use  of  the  copyrighted  portions  of  the  work 
identified  above. 

(c)  In  every  instance  where  a  copy  of 
an  audiovisual  record  is  provided  under 
this  subpart,  and  NARA  has  determined 
that  the  work  being  reproduced  may 
have  copyright  protection  or  may 
contain  copyrighted  material,  NARA 
shall  provide  a  warning  notice  of 
copyright. 

(d)  Nothing  in  this  section  shall  limit 
NARA's  ability  to  make  copies  of  USIA 
audiovisual  records  for  preservation, 
arrangement,  repair  and  rehabilitation, 
description,  exhibition,  security,  or 
reference  purposes. 

§1256.60    Fees. 

Copies  or  reproductions  of 
audiovisual  records  will  only  be 
provided  imder  this  subpart  upon 
payment  of  fees  in  accordance  with  44 
U.S.C.  2116(c)  and  22  U.S.C.  1461(b)(3). 

Dated:  )une  4. 1997. 
John  W.  Carlin. 

Archivist  of  the  United  States. 

[FR  Doc.  97-15258  Filed  6-10-97;  8:45  am] 
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POSTAL  SERVICE 

siS  CFR  Par;  233 

Revision  of  Regulations  Governing  the 
Remission  or  Mitigation  of  Forfeitures 

AjtNCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  and  adopts 
regulations  that  govern  the  processing  of 
petitions  for  remission  and  mitigation  of 
forfeitures  by  the  United  States  Postal 
Inspection  Service.  The  amendments  are 
made  in  an  effort  to  ameliorate  the  harsh 
results  in  individual  forfeiture  cases  and 
to  provide  relief  to  innocent  persons 
whose  property  is  used  by  others  for 
criminal  purposes.  The  revised 
regulations  parallel  those  promulgated 
by  the  Department  of  Justice  at  62  FR 
314-322  on  January  3,  1997. 
EFFECTIVE  DATE:  June  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Associate  Counsel  Maria  D.  Perez, 
Postal  Inspection  Service,  (202)  268- 
5477. 

SUPPLEMENTARY  INFORMATION:  United 
States  Postal  Service  regulations 
pertaining  to  seizures  and  forfeitures 
conducted  by  the  Postal  Inspection 
Service  were  promulgated  by  thn  Postal 
Service  in  1987  and  are  codified  at  39 
CFR  233.7.  Forfeiture  authority  and 
procedures. 

A  grant  of  a  petition  for  remission  of 
forfeiture  provides  for  the  return  of 
forfeited  property  or  the  return  of  an 
appropriate  property  interest  to 
individuals  who  can  show  that  they 
acted  without  willful  negligence. 
Mitigation  provides  for  the  partial  or 
total  relief  from  forfeiture  through  the 
return  of  some  or  all  of  the  property 
and/or  the  imposition  of  monetary  or 
other  conditions. 

This  new  rule  establishes  a 
comprehensive  set  of  procedures, 
understandable  by  individuals  and  their 
attorneys,  that  will  govern  the  handling 
and  processing  of  petitions  for 
remission  or  mitigation  in  the 
overwhelming  majority  of  Postal  Service 
forfeiture  cases. 

In  addition  to  establishing  a 
consistent  petition  process,  this  new 
rule  seeks  to:  (1)  Clarify  provisions  in 
existing  rules;  (2)  distinguish  between 
the  bases  for  the  remission  of  forfeiture 
and  the  mitigation  of  forfeiture;  (3) 
address  inadequacies  that  have  been 
detected  in  current  rules  due,  in  part,  to 
the  increased  use  of  forfeiture  by  federal 
law  enforcement  agencies;  (4)  promote 
consistent  and  predictable  decisions  on 
petitions;  and  (5)  recognize  the  interests 
of  victims  of  crime  in  forfeited  moneys 
and  other  properties. 


This  rule  amends  39  CFR  233. 7(j)  so 
the  Postal  Inspection  Service  can 
transfer  forfeited  assets  to  victims  of  the 
offense  or  related  offenses  underlying 
particular  forfeiture  actions.  Under  the 
current  regulations,  standing  to  seek 
remission  or  mitigation  is  limited  to 
parties  having  a  present  legally 
cognizable  interest  in  the  forfeited 
property  (e.g.,  owners,  lienholders),  and 
unless  a  particular  victim  has  such  an 
interest,  forfeited  assets  cannot  be  used 
to  restore  property  to  those  victimized 
by  the  criminal  conduct.  The 
amendments  permit  the  agency  to 
transfer  certain  forfeited  assets  to 
victims  of  certain  fraud-type  offenses 
who  lack  a  present  ownership  interest 
in  particular  forfeited  assets,  but  who 
are  victims  of  the  offense  underlying  the 
forfeiture  or  related  offense  where  the 
applicable  statutes  allow  such  a  transfer. 

The  current  procedures  in  §  233. 7(j) 
permit  remission  and  mitigation  to 
victims  of  crime  when  the  property  was 
forfeited  under  a  statute  that  specifically 
provides  for  the  restoration  or  remission 
of  forfeited  property  to  victims.  An 
example  of  such  a  statute  is  18  U.S.C. 
1963(g),  which  authorizes  the  Attorney 
Gei^ral  to  "restore  forfeited  property  to 
victims  of  a  violation  of  this  chapter." 
Some  statutes,  however,  do  not  so 
provide,  and  instead  adopt  the 
provisions  of  customs  laws  relating  to 
remission.  For  example,  21  U.S.C. 
881(d)  provides  that  "[tlhe  provisions  of 
law  relating  to  the  seizure,  summary 
and  judicial  forfeiture,  and 
condemnation  of  property  for  violation 
of  customs  laws;  •   •   •  the  remission  or 
mitigation  of  such  forfeitures;  and  the 
compromise  of  claims  shall  apply  to 
seizures  and  forfeitures  incurred  *   *  * 
under  any  of  the  provisions  of  this 
subchapter."  This  new  rule  does  not 
permit  remission  or  mitigation  to 
victims  where  the  forfeiture  occurs 
under  statutes  that  adopt  the  provisions 
of  the  customs  laws  without  including 
language  specifically  authorizing 
restoration  or  remission  to  victims  of 
crimes  (e.g..  forfeitures  pursuant  to  the 
civil  money  laundering  statute.  18 
U.S.C.  981(a)(1)(A)).  In  such  cases,  the 
remission  process  is  governed  solely  by 
the  customs  laws  (specifically,  19  U.S.C. 
1613  and  1618),  which  do  not  authorize 
remission  to  those  who  lack  a  legally 
cognizable  interest  in  the  property. 
However,  the  amended  rules  will  permit 
remission  to  victims  should  the 
applicable  forfeiture  statutes  be 
amended  to  provide  specifically  for  the 
restoration  or  remission  of  forfeited 
properties  to  victims.  At  the  present 
time,  most  of  the  criminal  forfeiture 
statutes  as  well  as  18  U.S.C. 


981(a)(1)(C),  a  civil  forfeiture  statute, 
specifically  provide  for  restoration  or 
remission  to  victims  and,  therefore,  are 
covered  by  §  233. 7(j),  as  amended. 

List  of  Subjects  in  39  CFR  Part  233 

Administrative  practice  and 
procedure,  Crime,  Seizures  and 
forfeitures. 

Accordingly,  Title  39.  part  233,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  233— {AMENDED] 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  101,  401.  402,  403. 
404.  406.  410.  411.  3005(e)(1);  12  U.S.C. 
3401-3422;  18  U.S.C.  981.  1956,  1957,  2254, 
3061;  21  U.S.C.  881;  Inspector  General  Act  of, 
1978.  as  amended  (Pub.  L.  No.  95-452,  as 
amended),  5  U.S.C.  App.  3. 

2.  Section  233.7  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  233.7    Forfeiture  authority  and 
procedures. 

***** 

(j)  Remission  or  mitigation  of 
administrative,  civil,  and  criminal 
forfeitures. — (1)  Authority,  purpose,  and 
scope. — (i)  Purpose.  This  section  sets 
ioriti  the  procedures  for  Postal 
Inspection  Service  officials  to  follow 
when  considering  remission  or 
mitigation  of  administrative  forfeitures 
under  the  jurisdiction  of  the  Postal 
Service.  The  purpose  of  these 
regulations  is  to  provide  a  basis  for 
ameliorating  the  effects  of  forfeiture 
through  the  partial  or  total  remission  of 
forfeiture  for  individuals  who  have  an 
interest  in  the  forfeited  property  but 
who  did  not  participate  in,  or  have 
knowledge  of,  the  conduct  that  resulted 
in  the  property  being  subject  to 
forfeiture  and,  where  required,  took  all 
reasonable  steps  under  the 
circumstances  to  ensure  that  such 
property  would  not  be  used,  acquired, 
or  disposed  of  contrary  to  law. 
Additionally,  these  regulations  provide 
for  partial  or  total  mitigation  of  the 
forfeiture  and  imposition  of  alternative 
conditions  in  appropriate 
circumstances. 

(ii)  Authority  to  grant  remission  and 
mitigation.  (A)  Remission  and 
mitigation  functions  in  administrative 
forfeitures  are  performed  by  the  agency 
seizing  the  property.  Within  the  Postal 
Inspection  Service,  authority  to  grant 
remission  and  mitigation  is  delegated  to 
the  Independent  Counsel.  Office  of  the 
Chief  Inspector,  Washington,  DC. 

(B)  Remission  and  mitigation 
functions  in  judicial  cases  are  within 
the  jurisdiction  of  the  Criminal  Division 
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of  the  Department  of  Justice.  Within  the 
Criminal  Division,  authority  to  grant 
remission  and  mitigation  has  been 
delegated  to  the  Chief,  Asset  Forfeiture 
and  Money  Laundering  Section. 

(C)  The  powers  and  responsibilities 
within  these  regidations  may  be 
redelegated  to  attorneys  or  managers 
working  under  the  supervision  of  the 
designated  officials. 

(D)  The  time  periods  and  internal 
requirements  established  in  these 
regulations  are  designed  to  g\iide  the 
orderly  administration  of  the  remission 
and  mitigation  process  and  are  not 
intended  to  create  rights  or  entiUements 
in  favor  of  individuals  seeking 
remission  or  mitigation.  These 
regulations  will  apply  to  all  decisions 
on  petitions  for  remission  or  mitigation 
made  on  or  after  July  1, 1997.  These 
regulations  will  apply  to  decisions  on 
requests  for  reconsideration  of  a  denial 
of  a  petition  under  paragraphs  (j)(3)(x) 
and  (3)(xi)  of  this  section  only  if  the 
initial  decision  on  the  petition  was 
made  under  the  provisions  of  this  part 
effective  July  1,  1997. 

(E)  This  section  governs  any  petition 
for  remission  or  mitigation  filed  with 
the  Chief  Postal  Inspector  and 
supersedes  any  Postal  Service  regulation 
governing  petitions  for  remission  or 
mitigation  to  the  extent  such  regulation 
is  inconsistent  with  this  section. 

(2)  Definitions.  As  used  in  this  part: 

(i)  The  term  administrative  forfeiture 
means  the  process  by  which  property 
may  be  forfeited  by  an  investigative 
agency  rather  than  through  judicial 
proceedings. 

(ii)  The  term  appraised  value  means 
the  estimated  market  value  of  an  asset 
at  the  time  emd  place  of  seizure  if  such 
or  similar  property  was  freely  offered  for 
sale  between  a  willing  seller  and  a 
willing  buyer. 

(iii)  The  term  Attorney  General  means 
the  Attorney  General  of  the  United 
States  or  his  or  her  designee. 

(iv)  The  term  beneficial  owner  means 
a  person  with  actual  use  of,  as  well  as 
an  interest  in,  the  property  subject  to 
forfeitvire. 

(v)  The  term  general  creditor  means 
one  whose  claim  or  debt  is  not  secured 
by  a  specific  right  to  obtain  satisfaction 
against  the  peulicular  property  subject  to 
forfeiture. 

(vi)  The  term  judgment  creditor 
means  one  who  has  obtained  a  judgment 
against  the  debtor  but  has  not  yet 
received  full  satisfaction  of  the 
judgment. 

(vii)  The  term  judicial  forfeiture 
means  either  a  civil  or  criminal 
proceeding  in  a  United  States  District 
Court  that  may  result  in  a  final 
judgment  and  order  of  forfeiture. 


(viii)  The  term  lienholder  means  a 
creditor  whose  claim  or  debt  is  secvired 
by  a  specific  right  to  obtain  satisfaction 
against  the  particular  property  subject  to 
forfeiture.  A  lien  creditor  qualifies  as  a 
lienholder  if  the  lien: 

(A)  Was  established  by  operation  of 
law  or  contract; 

(B)  Was  created  as  a  result  of  an 
exchange  of  money,  goods,  or  services; 
and 

(C)  Is  perfected  against  the  specific 
property  forfeited  for  which  remission 
or  mitigation  is  sought  (e.g.,  a  real  estate 
mortgage,  a  mechanic's  lien). 

(ix)  Tne  term  net  equity  means  the 
amount  of  a  lienholder' s  monetary 
interest  in  property  subject  to  forfeiture. 
Net  equity  shall  be  computed  by 
determining  the  amount  of  unpaid 
principal  and  unpaid  interest  at  the  time 
of  seiziue,  and  by  adding  to  that  sum 
unpaid  interest  calculated  from  the  date 
of  seiziu^  through  the  last  full  month 
prior  to  the  date  of  the  decision  on  the 
petition.  Where  a  rate  of  interest  is  set 
forth  in  a  security  agreement,  the  rate  of 
interest  to  be  used  in  this  computation 
will  be  the  annual  percentage  rate  so 
specified  in  the  security  agreement  that 
is  the  basis  of  the  lienholder's  interest. 
In  this  computation,  however,  there 
shall  be  no  allowances  for  attorneys' 
fees,  accelerated  or  enhanced  interest 
charges,  amounts  set  by  contract  as 
damages,  unearned  extended  warranty 
fees,  insurance,  service  contract  charges 
incurred  after  the  date  of  seizure, 
allowances  for  dealer's  reserve,  or  any 
other  similar  charges. 

(x)  The  term  owner  means  the  person 
in  whom  primary  tide  is  vested  or 
whose  interest  is  manifested  by  the 
actual  and  beneficial  use  of  the 
property,  even  though  the  title  is  vested 
in  another.  A  victim  of  an  offense  as 
defined  in  paragraph  (j)  (2)(xxi)  of  this 
section  may  also  be  an  owner  if  he  or 
she  has  a  present  legally  cognizable 
ownership  interest  in  the  property 
forfeited.  A  nominal  owner  of  property 
will  not  be  treated  as  its  true  owner  if 
he  or  she  is  not  its  beneficial  owner. 

(xi)  The  term  person  means  an 
individual,  partnership,  corporation, 
joint  business  enterprise,  estate,  or  other 
legal  entity  capable  of  owning  property. 

(xii)  The  term  petition  means  a 
petition  for  remission  or  mitigation  of 
forfeiture  under  these  regulations.  This 
definition  includes  a  petition  for 
restoration  of  the  proceeds  of  sale  of 
forfeited  property  and  a  petition  for  the 
value  of  forfeited  property  placed  into 
official  use. 

(xiii)  The  term  petitioner  means  the 
person  applying  for  remission, 
mitigation,  restoration  of  the  proceeds  of 
sale,  or  for  the  appraised  value  of 


forfeited  property  under  these 
regulations.  A  petitioner  may  be  an 
owner  of  forfeited  property  as  defined  in 
paragraph  (j)(2)(x)  of  this  section;  a 
lienholder  as  defined  in  paragraph 
(j)(2)(viii)  of  this  section;  or  a  victim  as 
defined  in  paragraph  (j)(2)(xxi)  of  this 
section  subject  to  the  limitations  of 
paragraph  (j)(8)  of  this  section. 

(xiv)  The  term  Postal  Service  Fund 
means  the  United  States  Postal  Fund 
established  under  39  U.S.C.  2003. 

(xv)  The  term  property  means  real  or 
personal  property  of  any  kind  capable  of 
being  owned  or  possessed. 

(xvi)  The  term  record  means  a  series 
of  arrests  for  related  crimes,  unless  the 
arrestee  was  acquitted  or  the  charges 
were  dismissed  for  lack  of  evidence;  a 
conviction  for  a  related  crime  or 
completion  of  sentence  within  ten  years 
of  the  acquisition  of  the  property  subject 
to  forfeiture;  or  two  convictions  for  a 
related  crime  at  any  time  in  the  past. 

(xvii)  The  term  related  crime  as  used 
in  paragraphs  (j)(2)(xvi)  and  (6)(v)  of 
this  section  means  any  crime  similar  in 
nature  to  that  which  gives  rise  to  the 
seizure  of  property  for  forfeiture.  For 
example,  where  property  is  seized  for  a 
violation  of  the  federal  laws  dealing 
with  drugs,  a  related  crime  would  be 
any  offense  involving  a  violation  of  the 
federal  laws  relating  to  drugs  or  the  laws 
of  any  state  or  political  subdivision 
thereof  relating  to  drugs. 

(xviii)  The  term  related  offense  as 
used  in  paragraph  (j)(8)  of  this  section 
means: 

(A)  Any  predicate  offense  charged  in 
a  Federal  Racketeer  Influenced  and 
Corrupt  Organizations  Act  (RICO)  count 
for  which  forfeiture  was  ordered;  or 

(B)  An  offense  committed  as  part  of 
the  same  scheme  or  design,  or  pursuant 
to  the  same  conspiracy,  as  was  involved 
in  the  offense  for  which  the  forfeiture 
was  ordered. 

(xix)  The  term  Ruling  Official  means 
any  official  to  whom  decision  making 
authority  has  been  delegated  pursuant 
to  paragraph  (j)(l)(ii)  of  this  section. 

(xx)  The  term  seizing  agency  means 
the  federal  agency  that  seized  the 
property  or  adopted  the  seizure  of 
another  agency  for  federal  forfeiture. 

(xxi)  The  term  victim  means  a  person 
who  has  incurred  a  pecuniary  loss  as  a 
direct  result  of  the  commission  of  the 
offense  underlying  a  forfeiture.  A  drug 
user  is  not  considered  a  victim  of  a  drug 
trafficking  offense  under  this  definition. 
A  victim  does  not  include  one  who 
acquires  a  right  to  sue  the  perpetrator  of 
the  criminal  offense  for  any  loss  by 
assignment,  subrogation,  inheritance,  or 
otherwise  from  the  actual  victim,  unless 
that  i>erson  has  acquired  an  actual 
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ownership  interest  in  the  forfeited 
property. 

(xxii)  The  term  violator  means  the 
person  whose  use  or  acquisition  of  the 
property  in  violation  of  the  law 
subjected  such  property  to  seizure  for 
forfeiture. 

(3)  Petitions  in  administrative 
forfeiture  cases. — (i)  Notice  of  seizure. 
The  notice  of  seizure  and  intent  to 
forfeit  the  property  shall  advise  any 
persons  who  may  have  a  present 
ownership  interest  in  the  property  to 
submit  their  petitions  for  remission  or 
mitigation  within  thirty  (30)  days  of  the 
date  they  receive  the  notice  in  order  to 
facilitate  processing.  Petitions  shall  be 
considered  any  time  after  notice  until 
the  forfeited  property  is  placed  into 
official  use,  sold,  or  otherwise  disposed 
of  according  to  law,  except  in  cases 
involving  petitions  to  restore  the 
proceeds  from  the  sale  of  forfeited 
property.  A  notice  of  seizure  shall 
include  the  title  of  the  seizing  agency, 
the  Ruling  Official,  the  mailing  and 
street  address  of  the  official  to  whom 
petitions  should  be  sent,  and  an  asset 
identifier  number. 

(ii)  Persons  who  may  file.  A  petition 
for  remission  or  mitigation  must  be  filed 
by  a  petitioner  as  defined  in  paragraph 
(j)(2)(xiii)  of  this  section  or  as  prescribed 
in  paragraphs  (j)(9)  (vii)  and  (viii)  of  this 
section. 

(iii)  Contents  of  petition.  (A)  All 
petitions  must  include  the  following 
information  in  clear  and  concise  terms: 

(1)  The  name,  address,  and  social 
security  or  other  taxpayer  identification 
number  of  the  person  claiming  an 
interest  in  the  seized  property  who  is 
seeking  remission  or  mitigation; 

(2)  The  name  of  the  seizing  agency, 
the  asset  identifier  number,  and  the  date 
and  place  of  seizure; 

(J)  A  complete  description  of  the 
property  including  make,  model,  and 
serial  numbers,  if  any;  and 

(4)  A  description  of  the  petitioner's 
interest  in  the  property  as  owner, 
lienholder,  or  otherwise,  supported  by 
original  or  certified  bills  of  sale, 
contracts,  deeds,  mortgages,  or  other 
documentary  evidence. 

(B)  Any  factual  recitation  or 
documentation  of  any  type  in  a  petition 
must  be  supported  by  a  sworn  affidavit. 

(iv)  Releases.  In  addition  to  the 
contents  of  the  petition  for  remission  or 
mitigation  set  forth  in  paragraph 
(j)(3)(iii)  of  this  section,  upon  request, 
the  petitioner  shall  also  furnish  the 
agency  with  an  instrument  executed  by 
the  titled  or  registered  owner  and  any 
other  known  claimant  of  an  interest  in 
the  property  releasing  interest  in  such 
property. 


(v)  Filing  petition  with  agency.  (A)  A 
petition  for  remission  or  mitigation  of 
an  administrative  forfeiture  by  the 
Postal  Inspection  Service  shall  be  sent 
to  the  Chief  Postal  Inspector,  United 
States  Postal  Service.  475  L'Enfant  Plaza 
SW,  Washington,  DC  20260-2100. 

(B)  The  petition  shall  be  sworn  to  by 
the  petitioner  or  by  the  petitioner's 
attorney  upon  information  and  belief, 
supported  by  the  client's  sworn  notice 
of  representation  pursuant  to  28  U.S.C. 
1746,  as  set  out  in  paragraph  (j)(9)(vii) 
of  this  section. 

(vi)  Agency  investigation.  Upon 
receipt  of  a  petition,  the  Postal 
Inspection  Service  shall  investigate  the 
merits  of  the  petition  and  prepare  a 
written  report  containing  the  results  of 
that  investigation.  This  report  shall  be 
submitted  to  the  Ruling  Official  for 
review  and  consideration. 

(vii)  Ruling.  Upon  receipt  of  the 
petition  and  the  agency  report,  the 
Ruling  Official  shall  review  the  petition 
and  the  report,  and  shall  rule  on  the 
merits  of  the  petition.  No  hearing  shall 
be  held. 

(viii)  Petitions  granted.  If  the  Ruling 
Official  grants  a  remission  or  mitigation 
of  the  forfeiture,  a  copy  of  the  decision 
shall  be  sent  by  certified  mail  to  the 
petitioner,  or,  if  represented  by  an 
attorney,  to  the  petitioner's  attorney.  A 
copy  of  the  decision  shall  also  be  sent 
to  the  U.S.  Marshals  Service  or  other 
property  custodian.  The  written 
decision  shall  include  the  terms  and 
conditions,  if  any,  upon  which  the 
remission  or  mitigation  is  granted  and 
the  procedures  the  petitioner  must 
follow  to  obtain  release  of  the  property 
or  the  monetary  interest  therein. 

(ix)  Petitions  denied.  If  the  Ruling 
Official  denies  a  petition,  a  copy  of  the 
decision  shall  be  sent  by  certified  mail 
to  the  petitioner,  or,  if  represented  by  an 
attorney,  to  the  petitioner's  attorney  of 
record.  A  copy  of  the  decision  shall  also 
be  sent  to  the  U.S.  Marshals  Service  or 
other  property  custodian.  The  written 
decision  shall  specify  the  reason  that 
the  petition  was  denied.  The  decision 
shall  advise  the  petitioner  that  a  request 
for  reconsideration  of  the  denial  of  the 
petition  may  be  submitted  to  the  Ruling 
Official  in  accordance  with  paragraph 
(j)(3)(x)  of  this  section. 

(x)  Request  for  reconsideration.  (A)  A 
request  for  reconsideration  of  the  denial 
of  the  petition  shall  be  considered  if: 

(J)  It  is  postmarked  or  received  by  the 
office  of  the  Ruling  Official  within  ten 
(10)  days  from  the  receipt  of  the  notice 
of  the  denial  of  the  petition  by  the 
petitioner;  and 

[2]  The  request  is  based  on 
information  or  evidence  not  previously 
considered  that  is  material  to  the  basis 


for  the  denial  or  presents  a  basis  clearly 
demonstrating  that  the  denial  was 
erroneous. 

(B)  In  no  event  shall  a  request  for 
reconsideration  be  decided  by  the  same 
Ruling  Official  who  ruled  on  the 
original  petition. 

(C)  Only  one  request  for 
reconsideration  of  a  denial  of  a  petition 
shall  be  considered. 

(xi)  Restoration  of  proceeds  from  sale. 
(A)  A  petition  for  restoration  of  the 
proceeds  from  the  sale  of  forfeited 
property,  or  for  the  appraised  value  of 
forfeited  property  when  the  forfeited 
property  has  been  retained  by  or 
delivered  to  a  goverrmient  agency  for 
official  use,  may  be  submitted  by  an 
owner  or  lienholder  in  cases  in  which 
the  petitioner: 

[1]  Did  not  know  of  the  seizure  prior 
to  the  entry  of  a  declaration  of  forfeiture; 
and 

(2)  Could  not  reasonably  have  known 
of  the  seizure  prior  to  the  entry  of  a 
declaration  of  forfeiture. 

(B)  Such  a  petition  shall  be  submitted 
pursuant  to  paragraphs  (j)(3)(ii)  through 
(v)  of  this  section  within  ninety  (90) 
days  from  the  date  the  property  is  sold 
or  otherwise  disposed  of 

(4)  Petitions  in  judicial  forfeiture 
cases. — (i)  Procedure  for  filing  petition. 
If  the  forfeiture  proceedings  are  judicial, 
a  petition  for  remission  or  mitigation  of 
a  judicial  forfeiture  shall  be  addressed 
to  the  Attorney  General;  shall  be  sworn 
to  by  the  petitioner  or  by  the  petitioner's 
attorney  upon  information  and  belief, 
supported  by  the  client's  sworn  notice 
of  representation  pursuant  to  28  U.S.C. 
1746;  and  shall  be  submitted  to  the 
United  States  Attorney  for  the  district  in 
which  the  judicial  forfeiture 
proceedings  are  brought.  A  petitioner 
also  shall  submit  a  copy  of  the  petition 
to  the  Chief  Postal  Inspector  if  the  Postal 
Inspection  Service  was  the  seizing 
agency. 

(ii)  Ruling.  Department  of  Justice 
regulations  on  petitions  for  remission  or 
mitigation  in  judicial  forfeiture  cases  are 
stated  in  29  CFR  9.4. 

(5)  Criteria  governing  administrative 
remission  and  mitigation. — (i) 
Remission.  (A)  The  Ruling  Official  shall 
not  grant  remission  of  a  forfeiture  unless 
the  petitioner  establishes  that: 

(1)  The  petitioner  has  a  valid,  good 
faith  and  legally  cognizable  interest  in 
the  seized  property  as  owner  or 
lienholder  as  defined  in  these 
regulations;  and 

(2)  The  petitioner  is  innocent  within 
the  meaning  of  the  innocent  owner 
provisions  of  the  applicable  civil 
forfeiture  statute,  is  a  bona  fide 
purchaser  for  value  without  cause  to 
believe  that  the  property  was  subject  to 
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forfeiture  at  the  time  of  the  purchase,  or 
is  one  who  held  a  legally  cognizable 
interest  in  the  seized  property  at  the 
time  of  the  violation  underlying  the 
forfeiture  superior  to  that  of  the 
defendant  within  the  meaning  of  the 
applicable  criminal  forfeiture  statute, 
and  is  thereby  entitled  to  recover  his  or 
her  interest  in  the  forfeited  property  by 
statute.  (If  the  applicable  civil  forfeitiue 
statute  contains  no  innocent  owner 
defense,  the  innocent  owner  provisions 
applicable  to  21  U.S.C.  881(a)(4)  shall 
apply.)  Unless  otherwise  provided  by 
statute,  in  the  case  of  petitioners  who 
acquired  their  interest  in  the  property 
after  the  time  of  the  violation 
underlying  the  forfeiture,  the  question 
of  whether  the  petitioner  had 
knowledge  of  the  violation  shall  be 
determined  as  of  the  point  in  time  when 
the  interest  in  the  property  was 
acquired. 

(B)  The  knowledge  and 
responsibilities  of  petitioner's 
representative,  agent,  or  employee  in 
paragraph  (j)(5)(i)(A)(2)  of  this  section 
are  imputed  to  the  petitioner  where  the 
representative,  agent,  or  employee  was 
acting  in  the  course  of  his  or  her 
employment  and  in  furtherance  of  the 
petitioner's  business. 

(C)  The  petitioner  has  the  burden  of 
establishing  the  basis  for  granting  a 
petition  for  remission  or  mitigation  of 
forJaited  property,  a  restoration  of 
proceeds  of  sale  or  appraised  value  of 
forfeited  property,  or  a  reconsideration 
of  a  denial  of  such  a  petition.  Failure  to 
provide  information  or  documents  and 
to  submit  to  interviews,  as  requested, 
may  result  in  a  denial  of  the  petition. 

(D)  The  Ruling  Official  shall  presume 
a  valid  forfeiture  and  shall  not  consider 
whether  the  evidence  is  sufficient  to 
support  the  forfeiture. 

(E)  Willful,  materially  false  statements 
or  information,  made  or  furnished  by 
the  petitioner  in  support  of  a  petition  for 
remission  or  mitigation  of  forfeited 
property,  the  restoration  of  proceeds  or 
appraised  value  Of  forfeited  property,  or 
the  reconsideration  of  a  denial  of  emy 
such  petition,  shall  be  groimds  for 
denial  of  such  petition  and  possible 
prosecution  for  the  filing  of  false 
statements. 

(ii)  Mitigation.  (A)  The  Ruling  Official 
may  grant  mitigation  to  a  party  not 
involved  in  the  commission  of  the 
offense  underlying  forfeiture: 

(1)  Where  the  petitioner  has  not  met 
the  minimum  conditions  for  remission, 
but  the  Ruling  Official  finds  that  some 
relief  should  be  granted  to  avoid 
extreme  hardship  and  that  retiuu  of  the 
property  combined  with  imposition  of 
monetary  and/ or  other  conditions  of 
miration  in  lieu  of  a  complete 


forfeiture  will  promote  the  interest  of 
justice  and  will  not  diminish  the 
deterrent  effect  of  the  law.  Extenuating 
circumstances  justifying  such  a  finding 
include  those  circumstances  that  reduce 
the  responsibility  of  the  petitioner  for 
knowledge  of  the  illegal  activity, 
knowledge  of  the  criminal  record  of  a 
user  of  the  property,  or  failure  to  take 
reasonable  steps  to  prevent  the  illegal 
use  or  acquisition  by  another  for  some 
reason,  such  as  a  reasonable  fear  of 
reprisal;  or 

(2)  Where  the  minimum  standards  for 
remission  have  been  satisfied  but  the 
overall  circumstances  are  such  that,  in 
the  opinion  of  the  Ruling  Official, 
complete  relief  is  not  warranted. 

(B)  The  Ruling  Official  may  in  his  or 
her  discretion  grant  mitigation  to  a  party 
involved  in  the  commission  of  the 
offense  underlying  the  forfeiture  where 
certain  mitigating  factors  exist, 
including,  but  not  limited  to:  The  lack 
of  a  prior  record  or  evidence  of  similar 
criminal  conduct;  if  the  violation  does 
not  include  drug  distribution, 
manufacturing,  or  importation,  the  fact 
that  the  violator  has  taken  steps,  such  as 
drug  treatment,  to  prevent  further 
criminal  conduct;  the  fact  that  the 
violation  was  minimal  and  was  not  part 
of  a  larger  criminal  scheme;  the  feet  that 
the  violator  has  cooperated  with  federal, 
state,  or  local  investigations  relating  to 
the  criminal  conduct  underlying  the 
forfeiture;  or  the  fact  that  complete 
forfeiture  of  an  asset  is  not  necessary  to 
achieve  the  legitimate  purposes  of 
forfeiture. 

(C)  Mitigation  may  take  the  form  of  a 
monetary  condition  or  the  imposition  of 
other  conditions  relating  to  the 
continued  use  of  the  property,  and  the 
retiun  of  the  pro{}erty,  in  addition  to  the 
imposition  of  any  other  costs  that  would 
be  chargeable  as  a  condition  to 
remission.  This  monetary  condition  is 
considered  as  an  item  of  cost  payable  by 
the  petitioner,  and  shall  be  deposited 
into  the  Postal  Service  Fund  as  an 
amount  realized  from  forfeitiue  in 
accordance  with  the  applicable  statute. 
If  the  petitioner  fails  to  accept  the 
Ruling  Official's  mitigation  decision  or 
any  of  its  conditions,  or  fails  to  pay  the 
monetary  amount  within  twenty  (20) 
days  of  the  receipt  of  the  decision,  the 
property  shall  be  sold,  and  the  monetary 
amount  imposed  and  other  costs 
chargeable  as  a  condition  to  mitigation 
shall  be  subtracted  bom  the  proceeds  of 
the  sale  before  transmitting  the 
remainder  to  the  petitioner. 

(6)  Special  rules  for  specific 
petitioners,  (i)  General  creditors.  A 
general  creditor  may  not  be  granted 
remission  or  mitigation  of  forfeiture 


unless  he  or  she  otherwise  qualifies  as. 
a  petitioner  under  these  regulations. 

(ii)  Rival  claimants.  If  the  beneficial 
owner  of  the  forfeited  property  and  the 
owner  of  a  security  interest  in  the  same 
property  each  file  a  petition,  and  if  both 
petitions  are  found  to  be  meritorious, 
the  claim  of  the  beneficial  owner  shall 
take  precedence. 

(iii)  Voluntary  bailments.  A  petitioner 
who  allows  another  to  use  his  or  her 
property  without  cost,  and  who  is  not  in 
the  business  of  lending  money  secured 
by  property  or  of  leasing  or  renting 
property  for  profit,  shall  be  granted 
remission  or  mitigation  of  forfeiture  in 
accordance  with  Uie  provisions  of 
paragraph  (j)(5)  of  this  section. 

(iv)  Lessors.  A  person  engaged  in  the 
business  of  leasing  or  renting  real  or 
personal  property  on  a  long-term  basis 
with  the  right  to  sublease  shall  not  be 
entitled  to  remission  or  mitigation  of  a 
forfeiture  of  such  property  unless  the 
lessor  can  demonstrate  compliance  with 
all  the  requirements  of  paragraph  (j)(5) 
of  this  section. 

(v)  Straw  owners.  A  petition  by  any 
person  who  has  acquired  a  property 
interest  recognizable  under  these 
regulations  and  who  knew  or  had  reason 
to  believe  that  the  interest  was  conveyed 
by  the  previous  owner  for  the  purpose 
of  circumventing  seizure,  forfeiture,  or 
these  regulations,  shall  be  denied.  A 
petition  by  a  person  who  piut:hases  or 
owns  property  for  another  who  has  a 
record  for  related  crimes  as  defined  in 
paragraph  (j)(2)(xvii)  of  this  section,  or 
a  petition  by  a  lienholder  who  knows  or 
has  reason  to  believe  that  the  purchaser 
or  owner  of  record  is  not  the  real 
purchaser  or  owner,  shall  be  denied 
unless  both  the  purchaser  of  record  and 
the  real  purchaser  or  owner  meet  the 
requirements  of  paragraph  (j)(5)  of  this 
section. 

(vi)  Judgment  creditors.  (A)  A 
judgment  creditor  will  be  recognized  as 
a  lienholder  if: 

U)  The  judgment  was  duly  recorded 
before  the  seizure  of  the  property  for 
forfeiture: 

(2)  Under  applicable  state  or  other 
local  law,  the  judgment  constitutes  a 
valid  lien  on  the  property  that  attached 
to  it  before  the  seizure  of  the  property 
for  forfeiture;  and 

(M  The  petitioner  had  no  knowledge 
of  the  commission  of  any  act  or  acts 
giving  rise  to  the  forfeitxu^  at  the  time 
the  judgment  became  a  lien  on  the 
forfeited  property. 

(B)  A  judgment  creditor  will  not  be 
recognized  as  a  lienholder  if  the 
property  in  question  is  not  property  of 
which  the  judgment  debtor  is  entitled  to 
claim  ownership  imder  applicable  state 
or  other  local  law  (e.g.,  stolen  property). 
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A  judgment  creditor  is  entitled  under 
these  regulations  to  no  more  than  the 
amount  of  the  judgment,  exclusive  of 
any  interest,  costs,  or  other  fees 
including  attorney's  fees  associated  with 
the  action  that  led  to  the  judgment  or  its 
collection. 

(C)  A  judgment  creditor's  lien  must  be 
registered  in  the  district  where  the 
property  is  located  if  the  judgment  was 
obtained  outside  the  district. 

(7)  Terms  and  conditions  of  remission 
and  mitigation. — (i)  Owners.  (A)  An 
owner's  interest  in  property  that  has 
been  forfeited  is  represented  by  the 
property  itself  or  by  a  monetary  interest 
equivalent  to  that  interest  at  the  time  of 
seizure.  Whether  the  property  or  a 
monetary  equivalent  will  be  remitted  to 
an  owner  shall  be  determined  at  the 
discretion  of  the  Ruling  Official. 

(B)  If  a  civil  judicial  forfeiture  action 
against  the  property  is  pending,  release 
of  the  property  must  await  an 
appropriate  court  order. 

(C)  Where  the  government  sells  or 
disposes  of  the  property  prior  to  the 
grant  of  the  remission,  the  owner  shall 
receive  the  proceeds  of  that  sale,  less 
any  costs  incurred  by  the  government  in 
the  sale.  The  Ruling  Official,  at  bis  or 
her  discretion,  may  waive  the  deduction 
of  costs  and  expenses  incident  to  the 
forfeiture. 

(D)  Where  the  owner  does  not  comply 
with  the  conditions  imposed  upon 
release  of  the  property  by  the  Ruling 
Official,  the  property  shall  be  sold. 
Following  the  sale,  the  proceeds  shall  be 
used  to  pay  all  costs  of  the  forfeiture 
and  disposition  of  the  property,  in 
addition  to  any  monetary  conditions 
imposed.  The  remaining  balance  shall 
be  paid  to  the  owner. 

(ii)  Lienholders.  (A)  When  the 
forfeited  property  is  to  be  retained  for 
official  use  or  transferred  to  a  state  or 
local  law  enforcement  agency  or  foreign 
government  pursuant  to  law,  and 
remission  or  mitigation  has  been 
granted  to  a  lienholder,  the  recipient  of 
the  property  shall  assure  that: 

(1)  In  the  case  of  remission,  the  lien 
is  satisfied  as  determined  through  the 
petition  process;  or 

(2)  In  the  case  of  mitigation,  an 
amount  equal  to  the  net  equity,  less  any 
monetary  conditions  imposed,  is  p^  to 
the  lienholder  prior  to  the  release  of  the 
property  to  the  recipient  agency  or 
foreign  government. 

(B)  When  the  forfeited  property  is  not 
retained  for  official  use  or  transferred  to 
another  agency  or  foreign  country 
pursuant  to  law,  the  lienholder  shall  be 
notified  by  the  Ruling  Official  of  the 
right  to  select  either  of  the  following 
alternatives: 


IJj  Hetuni  oj  property.  I'he  lienholder 
may  obtain  possession  of  the  property 
after  paying  the  United  States,  through 
the  Ruling  Official,  the  costs  and 
expenses  incident  to  the  forfeiture,  the 
amount,  if  any,  by  which  the  appraised 
value  of  the  property  exceeds  the 
lienholder's  net  equity  in  the  property, 
and  any  amount  specified  in  the  Ruling 
Official's  decision  as  a  condition  to 
remit  the  property.  The  Ruling  Official, 
at  his  or  her  discretion,  may  waive  costs 
and  expenses  incident  to  the  forfeiture. 
The  Ruling  Official  shall  forward  a  copy 
of  the  decision,  a  memorandum  of 
disposition,  and  the  original  releases  to 
the  U.S.  Marshals  Service  or  other 
property  custodian  who  shall  thereafter 
release  the  property  to  the  lienholder;  or 

(2)  Sale  of  Property  and  Payment  to 
Lienholder — Subject  to  the  provisions  of 
paragraph  (j)(9)(i)  of  this  section,  upon 
sale  of  the  property,  the  lienholder  may 
receive  the  payment  of  a  monetary 
amount  up  to  the  sum  of  the 
lienholder's  net  equity,  less  the 
expenses  and  costs  incident  to  the 
forfeiture  and  sale  of  the  property,  and 
any  other  monetary  conditions  imposed. 
The  Ruling  Official,  at  his  or  her 
discretion,  may  waive  costs  and 
expenses  incident  to  the  forfeiture. 

fiii)  If  the  lienholder  does  not  notify 
the  Ruling  Official  of  the  selection  of 
one  of  the  two  options  set  forth  above 
in  paragraph  (j)(7)(ii)(B)  of  this  section 
within  twenty  (20)  days  of  the  receipt  of 
such  notification,  the  Ruling  Official 
shall  direct  the  U.S.  Marshal  or  other 
property  custodian  to  sell  the  property 
and  pay  the  lienholder  an  amount  up  to 
the  net  equity,  less  the  costs  and 
expenses  incurred  incident  to  the 
forfeiture  and  sale,  and  any  monetary 
conditions  imposed.  In  the  event  a 
lienholder  subsequently  receives  a 
payment  of  any  kind  on  the  debt  owed 
for  which  he  or  she  has  already  received 
payment  as  a  result  of  the  granting  of 
remission  or  mitigation,  the  lienholder 
shall  reimburse  the  Postal  Service  Fund 
to  the  extent  of  the  payment  received. 

(iv)  Where  the  lienholder  does  not 
comply  with  the  conditions  imposed 
upon  the  release  of  the  property,  the 
property  shall  be  sold  after  forfeiture. 
From  the  proceeds  of  the  sale,  all  costs 
incident  to  the  forfeiture  and  sale  shall 
first  be  deducted,  and  the  balance  up  to 
the  net  equity,  less  any  monetary 
conditions,  shall  be  paid  to  the 
lienholder. 

(8)  Provisions  applicable  to  victims. 

The  provisions  of  this  section  apply  to 
victims  of  an  offense  underlying  the 
forfeiture  of  property,  or  of  a  related 
offense,  who  do  not  have  a  present 
ownership  interest  in  the  forfeited 
property  (or,  in  the  case  of  multiple 


victims  of  an  offense,  who  do  not  have 
a  present  ownership  interest  in  the 
forfeited  property  that  is  clearly 
superior  to  that  of  other  petitioner 
victims).  The  provisions  of  this  section 
apply  only  with  respect  to  property 
forfeited  pursuant  to  statutes  that 
explicitly  authorize  restoration  or 
remission  of  forfeited  property  to 
victims.  Victims  who  have  a  superior 
present  legally  cognizable  ownership 
interest  in  forfeited  property  may  file 
petitions  as  other  owners,  subject  to  the 
regulations  set  forth  in  paragraph 
(j)(7)(i)  of  this  section.  The  claims  of 
such  owner  victims,  like  those  of  any 
other  owners,  shall  have  priority  over 
the  claims  of  any  non-owner  victims 
whose  claims  are  recognized  pursuant 
to  this  section. 

(i)  Qualifications  to  file.  A  victim,  as 
defined  in  paragraph  (j)(2)(xxi)  of  this 
section,  of  an  offense  that  was  the 
underlying  basis  for  the  criminal,  civil, 
or  administrative  forfeiture  of  specific 
property,  or  a  victim  of  a  related  offense, 
may  be  granted  remission  of  the 
forfeiture  of  that  property,  if  in  addition 
to  complying  with  the  other  applicable 
provisions  of  this  section,  the  victim 
satisfactorily  demonstrates  that: 

(A)  A  pecuniary  loss  of  a  specific 
amount  has  been  directly  caused  by  the 
criminal  offense,  or  related  offense,  that 
resulted  in  the  forfeiture,  or  by  a  related 
offense,  and  that  the  loss  is  supported 
by  documentary  evidence  including 
invoices  and  receipts; 

(B)  The  pecuniary  loss  is  the  direct 
result  of  the  illegal  acts  and  is  not  the 
result  of  otherwise  lawful  acts  which 
were  committed  in  the  course  of  a 
criminal  offense; 

(C)  The  victim  did  not  knowingly 
contribute  to,  participate  in,  benefit 
from,  or  act  in  a  willfully  blind  manner 
towards  the  commission  of  the  offense, 
or  related  offense,  that  was  the 
underlying  basis  of  the  forfeiture; 

(D)  The  victim  has  not  in  fact  been 
compensated  for  the  wrongful  loss  of 
the  property  by  the  pa^etrator  or 
others;  and 

(E)  The  victim  does  not  have  recourse 
reasonably  available  to  other  assets  from 
which  to  obtain  compensation  for  the 
wrongful  loss  of  the  property. 

(ii)  Pecuniary  loss.  The  amount  of  the 
pecuniary  loss  suffered  by  a  victim  for 
which  remission  may  be  granted  is 
limited  to  the  fair  market  value  of  the 
property  of  which  the  petitioner  was 
deprived  as  of  the  date  of  the  occurrence 
of  the  loss.  No  allowance  shall  be  made 
for  interest  foregone  or  for  collateral 
expenses  incurred  to  recover  lost 
property  or  to  seek  other  recompense. 

(iii)  Torts.  A  tort  associated  with 
illegal  activity  that  formed  the  basis  for 
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the  forfeiture  shall  not  be  a  basis  for 
remission,  unless  it  constitutes  the 
illegal  activity  itself,  nor  shall  remission 
be  granted  for  physical  injuries  to  a 
petitioner  or  for  damage  to  a  petitioner's 
property. 

(iv)  Denial  of  petition.  In  the  exercise 
of  his  or  her  discretion,  the  Ruling 
Official  may  decline  to  grant  remission 
where; 

(A)  There  is  substantial  difficulty  in 
calculating  the  pecuniary  loss  incurred 
by  the  victim  or  victims; 

(B)  The  amount  of  the  remission,  if 
granted,  would  be  small  compared  with 
the  amount  of  expenses  inciured  by  the 
government  in  determining  whether  to 
grant  remission;  or 

(C)  The  total  number  of  victims  is 
large  and  the  monetary  amoimt  of  the 
remission  so  small  as  to  make  its 
granting  impractical. 

(v)  Pro  rata  basis.  In  granting 
remission  to  multiple  victims  pursuant 
to  this  section,  the  Ruling  Official 
should  generally  grant  remission  on  a 
pro  rata  basis  to  recognized  victims 
when  petitions  cannot  be  granted  in  full 
due  to  the  limited  value  of  the  forfeited 
property.  However,  the  Ruling  Official 
may  consider,  among  others,  the 
following  factors  in  establishing 
appropriate  priorities  in  individual 
cases; 

(A)  The  specificity  and  reliabihty  of 
the  evidence  establishing  a  loss; 

(B)  The  fact  that  a  particuleu  victim  is 
suffering  an  extreme  financial  hardship; 

(C)  The  fact  that  a  particular  victim 
has  cooperated  with  the  government  in 
the  investigation  related  to  the  forfeiture 
or  to  a  related  prosecution  or  civil 
action;  and 

(D)  In  the  case  of  petitions  filed  by 
multiple  victims  of  related  offenses,  the 
fact  that  a  particular  victim  is  a  victim 
of  the  offense  underlying  the  forfeiture. 

(vi)  Reimbursement.  Any  petitioner 
granted  remission  pursuant  to  this 
section  shall  reimburse  the  Postal 
Service  Fund  for  the  amount  received  to 
the  extent  the  individual  later  receives 
compensation  for  the  loss  of  the 
property  from  any  other  source.  The 
petitioner  shall  surrender  the 
reimbursement  upon  payment  from  any 
secondary  source. 

(vii)  Claims  of  financial  institution 
regulatory  agencies.  In  cases  involving 
property  forfeitable  under  18  U.S.C. 
981(a)(1)(C)  or  (a)(1)(D),  the  Ruling 
Official  may  decline  to  grant  a  petition 
filed  by  a  petitioner  in  whole  or  in  part 
due  to  the  lack  of  sufficient  forfeitable 
funds  to  satisfy  both  the  petition  and 
claims  of  the  financial  institution 
regulatory  agencies  pursuant  to  18 
U.S.C  981  (e)(3)  or  (7).  Generally, 
claims  of  financial  regulatory  agencies 


pursuant  to  18  U.S.C.  981(e)(3)  or  (7) 
shall  take  priority  over  claims  of 
victims. 

(9)  Miscellaneous  Provisions — (i) 
Priority  of  payment.  Except  where 
otherwise  provided  in  this  section,  costs 
incurred  by  the  Postal  Inspection 
Service  and  other  agencies  participating 
in  the  forfeiting  that  were  incident  to 
the  forfeiture,  sale,  or  other  disposition 
of  the  property  shall  be  deducted  from 
the  amount  available  for  remission  or 
mitigation.  Such  costs  include,  but  are 
not  limited  to,  court  costs,  storage  costs, 
brokerage  and  other  sales-related  costs, 
the  amount  of  any  liens  and  associated 
costs  paid  by  the  government  on  the 
property,  costs  incurred  in  paying  the 
ordinary  and  necessary  expenses  of  a 
business  seized  for  forfeiture,  awards  for 
information  as  authorized  by  statute, 
expenses  of  trustees  or  other  assistants 
pursuant  to  paragraph  (j)(9)(iii)  of  this 
section,  investigative  or  prosecutive 
costs  specially  inciured  incident  to  the 
particular  forfeiture,  and  costs  incurred 
incident  to  the  processing  of  the 
petition(s)  for  remission  or  mitigation. 
The  remaining  balance  shall  be 
available  for  remission  or  mitigation. 
The  Ruling  Official  shall  direct  the 
distribution  of  the  remaining  balance  in 
the  following  order  of  priority,  except 
that  he  or  she  may  exercise  discretion  in 
determining  the  priority  between 
petitioners  belonging  to  classes 
described  in  paragraphs  (j)(9)(iii)  and 
(9)(iv)  of  this  section  in  exceptional 
circumstances: 

(A)  Owners; 

(B)  Lienholders; 

(C)  Federal  financial  institution 
regulatory  agencies  (pursuant  to 
paragraph  (j)(9)(vi  j  of  this  section,  not 
constituting  owners  or  lienholders);  and 

(D)  Victims  not  constituting  owners  or 
lienholders  (pursuant  to  paragraph  (j)(8) 
of  this  section). 

(ii)  Sale  or  disposition  of  property 
prior  to  ruling.  If  forfeited  property  has 
been  sold  or  otherwise  disposed  of  prior 
to  a  ruling,  the  Ruling  Official  may  grant 
relief  in  the  form  of  a  monetary  amount. 
The  amount  realized  by  the  sale  of  the 
property  is  presumed  to  be  the  value  of 
the  property.  Monetary  relief  shall  not 
be  greater  than  the  appraised  value  of 
the  property  at  the  time  of  seizure  and 
shall  not  exceed  the  amount  realized 
from  the  sale  or  other  disposition.  The 
proceeds  of  the  sale  shall  be  distributed 
as  follows: 

(A)  Payment  of  the  government's 
expenses  incurred  incident  to  the 
forfeiture  and  sale,  including  court  costs 
and  storage  charges,  if  any; 

(B)  Payment  to  the  petitioner  of  an 
amount  up  to  his  or  her  interest  in  the 
property; 


(C)  Payment  to  the  Postal  Service 
Fund  of  all  other  costs  and  expanses 
incident  to  the  forfeiture; 

(D)  In  the  case  of  victims,  payment  of 
any  amount  up  to  the  amount  of  his  or 
her  loss;  and 

(E)  Payment  of  the  balance  remaining, 
if  any,  to  the  Postal  Service  Fund. 

(iii)  Trustees  and  other  assistants.  In 
the  exercise  of  his  or  her  discretion,  the 
Ruling  Official  may  use  the  services  of 
a  trustee,  other  government  official,  or 
appointed  contractors  to  notify  potential 
petitioners,  process  petitions,  and  make 
recommendations  to  the  Ruling  Official 
on  the  distribution  of  property  to 
petitioners.  The  expense  for  such 
assistance  shall  be  paid  out  of  the 
forfeited  funds. 

(iv)  Other  agencies  of  the  United 
States.  Where  another  agency  of  the 
United  States  is  entitied  to  remission  or 
mitigation  of  forfeited  assets  because  of 
an  interest  that  is  recognizable  under 
these  regulations,  or  is  eligible  for  such 
transfer  pursuant  to  18  U.S.C.  981(e)(6), 
such  agency  shall  request  the  transfer  in 
writing,  in  addition  to  complying  with 
the  provisions  of  paragraphs  (j)(3) 
through  (5)  of  this  section.  The  decision 
to  make  such  transfer  shedl  be  made  in 
writing  by  the  Ruling  Official. 

(v)  Financial  institution  regulatory 
agencies.  A  Ruling  Official  may  direct 
the  transfer  of  property  under  18  U.S.C. 
981(e)  to  certain  federal  financial 
institution  regulatory  agencies  or  an 
entity  acting  in  their  behalf,  upon 
receipt  of  a  written  request,  in  lieu  of 
ruling  on  a  petition  for  remission  or 
mitigation. 

(vi)  Transfers  to  foreign  governments. 
A  Ruling  Official  may  decline  to  grant 
remission  to  any  petitioner  other  than 
an  owner  or  lienholder  so  that  forfeited 
assets  may  be  transferred  to  a  foreign 
government  pursuant  to  18  U.S.C. 
981(i)(l).  19  U.S.C.  1616a(c)(2),  or  21 
U.S.C.  881(e)(1)(E). 

(vii)  Filing  by  attorneys.  (A)  A  petition 
for  remission  or  mitigation  may  be  filed 
by  a  petitioner  or  by  his  or  her  attorney 
or  legal  guardian.  If  an  attorney  files  on 
behalf  of  the  petitioner,  the  petition 
must  include  a  signed  and  sworn 
statement  by  the  client-petitioner  stating 
that: 

(1)  The  attorney  has  the  authority  to 
rep>resent  the  petitioner  in  this 
proceeding; 

(2)  The  petitioner  has  fully  reviewed 
the  petition;  and 

[3]  The  petition  is  truthful  and 
accurate  in  every  respect. 

(B)  Verbal  notification  of 
representation  is  not  acceptable. 
Responses  and  notification  of  rulings 
shall  not  be  sent  to  an  attorney  claiming 
to  represent  a  petitioner  unless  a  written 
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notice  ol  ruprcsuntaUua  is  filed.  No 
extensions  of  time  shall  be  granted  due 
to  delays  in  submission  of  the  notice  of 
representation. 

(viii)  Consolidated  petitions.  At  the 
discretion  of  the  Ruling  Official  in 
individual  cases,  a  petition  may  be  filed 
by  one  petitioner  on  behalf  of  other 
petitioners,  provided  the  pedtions  are 
based  on  similar  underlying  facts,  and 
the  petitioner  who  files  the  petition  has 
written  authority  to  do  so  on  behalf  of 
the  other  petitioners.  This  authority 
must  be  either  expressed  in  documents 
giving  the  petitioner  the  authority  to  file 
petitions  for  remission,  or  reasonably 
implied  from  documents  giving  the 
petitioner  express  authority  to  file 
claims  or  lawsuits  related  to  the  course 
of  conduct  in  question  on  behalf  of 
these  other  petitioners.  An  insurer  or  an 
administrator  of  an  employee  benefit 
plan,  for  example,  which  itself  has 
standing  to  file  a  petition  as  a  "victim" 
within  the  meaning  of  paragraph 
(j)(2)(xxi)  of  this  section,  may  also  file 
a  petition  o  i  behalf  of  all  its  insured  or 
plan  beneficiaries  for  any  claims  they 
may  have  based  on  co-payments  made 
to  the  perpetrator  of  the  offense 
underlyiug  the  forfeiture  or  the 
perpetrator  of  a  "related  offense"  within 
the  meaning  of  paragraph  (jK2)(xviii)  of 
this  section,  if  the  authority  to  file 
claims  or  lawsuits  is  contained  in  the 
document  or  documents  establishing  the 
plan.  Where  such  a  petition  is  filed,  any 
amounts  granted  as  a  remission  must  be 
transferred  to  the  other  petitioners,  not 
the  party  filing  the  petition;  although,  in 
his  or  her  discretion,  the  Ruling  Official 
may  use  the  actual  petitioner  as  an 
intermediary  for  transferring  the 
amounts  authorized  as  a  remission  to 
the  other  petitioners. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
!FR  Doc.  97-15303  Filed  6-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

iO  CFR  Part  52 

(SJPTRAX  No.  PA-4057a;  FRL-5835-4] 

Approval  and  Promulgation  of  Air 

Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Uirutt  tmai  rule. 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  on  five  major 
sources  located  in  Pennsylvania.  The 
intended  effect  of  this  action  is  to 
approve  source-specific  plan  approvals 
and  operating  permits  that  establish  the 
above-mentioned  RACT  requirements  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
DATES:  This  action  will  become  effective 
August  11,  1997  unless  notice  is 
received  on  or  before  July  11,  1997  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Campbell,  Air,  Radiation,  and 
Toxics  Division,  Mailcode  3AT22,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp,  (215)  566-2191,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
knapp. ruth@epamail.  epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  above  Region  III 
address. 

SUPPLEMENTARY  INFORMATION:  On 
December  8,  1995,  February  20. 1996, 
March  21,  1996.  April  16,  1996,  and 
September  13,  1996,  the  Commonwealth 
of  Pennsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  Each  source  subject  to  this 
rulemaking  will  be  identified  and 
discussed  below.  Any  plan  approvals 
and  operating  permits  submitted 


cuincidontaiiy  with  thusc  boiiig 
approved  in  this  notice,  and  not 
identified  below,  will  be  addressed  in  a 
separate  rulemaking  action. 

Pursuant  to  sections  182(b)(2)  and 
182(0  of  the  Clean  Air  Act  (CAA). 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31,  1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania.  The  Pennsylvania 
submittals  that  are  the  subject  of  this 
notice  are  meant  to  satisfy  the  RACT 
requirements  for  five  sources  in 
Pennsylvania. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
and  operating  permits  can  be  found  in 
the  docket  and  accompanying  technical 
support  document  (TSD)  and  will  not  be 
reiterated  in  this  notice.  Briefly,  EPA  is 
approving  a  revision  to  the 
Pennsylvania  SIP  pertaining  to  the 
determination  of  RACT  for  five  major 
sources.  Several  of  the  plan  approvals 
and  operating  permits  contain 
conditions  irrelevant  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for 
source-specific  VOC  or  NOx  RACT. 

RACT  Determinations 

The  following  table  identifies  the 
individual  plan  approvals  and  operating 
permits  EPA  is  approving.  The  specific 
emission  limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  upon  request  from  the  EPA 
Region  III  office  listed  in  the  ADDRESSES 
section  of  this  notice. 
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Pennsylvania— VOC  and  NOx  RACT  Determinations  for  Individual  Sources 

;           Source 

County 

Plan  approval  (PA  #), 

operating  permit  (OP  »), 

compliance  permit  (CP  #), 

Source  type 

"Major  source" 
pollutant 

CNG  Transmission  Corp.,  Ellisburg  .. 

CNG  Transmission  Corp.,  Greenlick 

CNG  Transmission  Corp.,  Crayne  .... 
CNG  Transmission  Corp.,  State  Line 

Station. 
CNG  Transmission  Corp.,  Big  Run  ... 

Potter 

Potter 

Greene  

Potter 

Jefferson 

PA  53-0004A.  OP  53-0004,  CP  53- 

0004A. 
PA  53-0003A,  OP  53-0003,  CP  53- 

0003A. 
OP  30-000-089  

Natural  Gas  Transmission 

Natural  Gas  Transmission 

Natural  Gas  Transmission 
Natural  Gas  Transmission 

Natural  Gas  Transmission 

NOx.  VOC. 
NOx.  VOC. 
NOx. 

OP  53-0008  

NOx.  VOC. 

PA  33-147  

NOx. 

Several  of  the  plan  approvals/ 
operating  permits  contain  a  provision 
that  allows  for  future  changes  to  the 
emission  limitations  based  on 
Continuous  Emissions  Monitoring 
(CEM)  or  other  monitoring  data.  Since 
EPA  cannot  approve  emission 
limitations  that  are  not  currently  before 
it,  any  changes  to  the  emission 
limitations  as  submitted  to  EPA  on 
December  8,  1995,  February  20,  1996, 
March  21,  1996,  April  16,  1996,  and 
September  13,  1996,  must  be 
resubmitted  to  and  approved  by  EPA  in 
order  for  these  changes  to  be 
incorporated  into  the  Pennsylvania  SIP. 
Consequently,  the  source-specific  RACT 
emission  limitations  that  are  being 
approved  into  the  Pennsylvania  SIP  are 
those  that  were  submitted  on  the  above- 
mentioned  dates  and  are  the  subject  of 
this  rulemaking  notice.  These  emission 
limitations  will  remain  unless  and  until 
they  are  replaced  pursuant  to  40  CFR 
part  51  and  approved  by  the  U.S.  EPA. 
In  addition,  several  of  the  plan 
approvals  and  operating  permits  contain 
a  general  provision  that  would  allow 
compliance  date  extensions  at  the 
request  of  the  soiure  and  approval  by 
Pennsylvania  without  EPA  approval. 
While  EPA  does  not  automatically 
dismiss  the  possibility  of  compliance 
date  extensions,  EPA  cannot  pre- 
approve  compliance  date  extensions 
through  a  general  provision  such  as  that 
which  occurs  in  those  plan  approvals 
and  operating  permits. 

EPA  Is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  11,  1997 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 


effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  conunent 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  August  11,  1997.  If  adverse 
conunents  are  received  that  do  not 
pertain  to  all  documents  subject  to  this 
rulemaking  action,  those  documents  not 
affected  by  the  adverse  comments  v^ill 
be  finalized  in  the  maiuier  described 
here.  Only  those  documents  that  receive 
adverse  comments  will  be  withdrawn  in 
the  maiuier  described  here. 

Final  Action 

EPA  is  approving  three  plan 
approvals,  four  op>erating  permits  and 
two  compliance  permits  as  RACT  for 
five  individual  sources.  Nothing  in  this 
action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  state  implementation 
plan.  Each  request  for  revision  to  the 
state  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  ^ 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added    • 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  cf  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Regional  Administrator  of  this  final 
rule  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  to  approve  VOC  and  NOx  RACT 
determinations  for  a  number  of 
individual  sources  in  Permsylvania  as  a 
revistmi  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  21.  1997. 
W.  T.  Wisniewski. 
Acting.  Regional  Administrator.  Region  ID. 

40  CFR  part  52,  subpart  NN  of  chapter 
I,  tide  40  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *    *   * 

(121)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
December  8,  1995.  February  20.  1996. 
March  21,  1996,  April  16.  1996.  and 
September  13.  1996  by  the  Peiuisylvania 
Department  of  Environmental  Resources 
(now  known  as  the  Pennsylvania 
Department  of  Environmental 
Protection): 

(i)  Incorporation  by  reference. 

(A)  Five  letters  submitted  by  the 
Pennsylvania  Depeirtment  of 
Environmental  Resources  (now.  the 
Pennsylvania  Department  of 
Environmental  Protection)  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits  on  the 
following  dates:  December  8,  1995, 
February  20.  1996,  March  21,  1996. 
April  16.  1996.  and  September  13. 1996. 

(B)  Plan  approvals  (PA).  Operating 
permits  (OP),  Compliance  permits  (CP): 

(1)  CNG  Transmission  Corporation — 
Ellisburg,  Potter  County,  OP-53-0004. 
effective  February  29.  1996,  except  for 
the  expiration  date  of  the  operating 
permit;  PA-53-0004A  effective 
February  29,  1996.  except  for  the 
expiration  date  of  the  plan  approval; 
and  CP-53-0004A  except  for  the 
expiration  date,  except  for  item  #6 
regarding  future  compliance  extensions. 

[2]  CNG  Transmission  Corporation — 
Greenlick  Compressor  Station,  Potter 
County,  PA-53-0003A,  effective 
December  18.  1995,  except  for  the  plan 
approval  expiration  date,  except  for  the 
portion  of  item  #3  regarding  carbon 
monoxide  (CO)  emissions  increases, 
except  the  portion  of  item  #4  regarding 
CO  emission  limitations;  OP-53-0003. 
effective  December  18,  1995  except  for 
the  operating  permit  expiration  date; 
and  CP-53-O003A,  except  for  the 
expiration  date  of  the  compliance 
permit,  except  for  item  #6  regarding 
future  compliance  extensions. 

(3)  CNG  Transmission  Corporation — 
Crayne  Station.  Greene  County,  OP  30- 
000-089.  effective  December  22,  1995 
except  for  the  expiration  date  of  the 
operating  permit,  except  for  the  portion 


of  item  #4  regarding  CO  emission 
limitations,  except  for  item  #9  regarding 
emission  limitation  revisions. 

(4)  CNG  Transmission  Corporation — 
State  Line  Station,  Potter  County,  OP- 
53-0008,  effective  January  10. 1996 
except  for  the  expiration  date  of  the 
operating  permit,  except  for  the  portions 
of  item  #22  regarding  CO  emission 
limitations. 

(5)  CNG  Transmission  Corporation — 
Big  Run.  Jefferson  County.  PA  33-147. 
effective  June  27. 1995.  except  for  item 
#9  regarding  emission  limitation 
revisions. 

(ii)  Additional  Material. 

(A)  Remainder  of  the  Commonwealth 
of  Pennsylvania's  December  8,  1995, 
February  20.  1996,  March  21.  1996, 
April  16.  1996,  and  September  13. 1996 
submittals  pertaining  to  the  RACT 
determinations  for  the  five  sources 
listed  in  (i)  above. 

|FR  Doc.  97-15095  Filed  6-10-97;  8:45  am) 
BiLUNQCOOE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  68-0011;  FRL-5835-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Arizona — 
Maricopa  County  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Arizona  on 
April  29,  1997,  establishing  a 
summertime  gasoline  Reid  Vapor 
Pressure  (RVP)  limit  of  7.0  pounds  per 
square  inch  (psi)  for  gasoline  distributed 
in  the  Maricopa  Coimty  (Phoenix)  ozone 
nonattainment  area.  Arizona  has 
lowered  the  summertime  RVP  limit  for 
this  area  to  reduce  emissions  of  volatile 
organic  compounds  (VOC)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA).  Arizona's  fuel  requirement  is  not 
preempted  by  federal  fuels  requirements 
because  EPA  is  finding  that  the  control 
measure  is  necessary  for  the  Maricopa 
area  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  is  approving  the  measure  into  the 
Arizona  SIP. 

DATES:  This  direct  final  rule  is  effective 
on  August  11.  1997,  unless  EPA  receives 
adverse  or  critical  comments  by  July  11, 
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1997.  rf  such  comments  are  received, 
EPA  will  withdraw  this  direct  final  rule 
and  publish  a  timely  notice  in  the 
Federal  Register. 

*DOHtSJ>ES.  Written  comments  should 
be  sent  to  the  Region  DC  contact  listed 
below.  Copies  of  the  SIP  revision  are 
available  in  the  docket  (#AZ-RVP-97) 
for  this  rulemaking,  which  is  open  for 
public  inspection  at  the  addresses 
below.  A  copy  of  this  notice  is  also 
available  on  EPA,  Region  DC's  website  at 
http://www.epa.gov/region09. 

Air  Planning  Office  (AIR-2),  Air 

Division,  Region  IX,  U.S. 

Environmental  Protection  Agency,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Arizona  Department  of  Enviroimiental 

Quality,  Office  of  Outreach  and 

Information.  First  Floor.  3033  N. 

Central  Avenue,  Phoenix  Arizona 

8501? 

FORFUR~>itB  ,N^0HMA'!O^  ^ON-ACT: 
Roxanne  Johnson,  Air  Plaiming  Office, 
AIR-2.  Air  Division,  U.S. 
Enviroimiental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1225. 

I.  ReidVapiH  Mi-ss:!. 

Reid  Vapor  Pressure  (RVP)  is  a 
measure  of  a  gasoline's  volatility  and  is 
a  measurement  of  the  rate  at  which 
gasoline  evaporates  and  emits  VOC;  the 
lower  the  RVP,  the  lower  the  rate  of 
evaporation.  The  RVP  of  gasoline  can  be 
lowered  by  reducing  the  amount  of  its 
volatile  components,  such  as  butane. 
Lowering  RVP  in  the  sununer  months 
can  offset  the  effect  of  summer 
temperature  upon  the  volatility  of 
gasoline,  which,  in  tvun,  lowers 
emissions  of  VOC.  However,  because 
VOC  is  a  necessary  component  in  the 
production  of  ground  level  ozone  in  hot 
summer  months,  reduction  of  RVP  will 
help  ozone  nonattainment  areas  like  the 
Maricopa  (Phoenix),  Arizona,  area  attain 
the  NAAQS  for  ozone  '  and  thereby 
produce  benefits  for  human  health  and 
the  enviroimient. 

The  primary  emission  benefits  from 
low  RVP  gasoline  come  from  reductions 
in  evaporative  emissions;  exhaust 
emission  reductions  are  very  small  or 
nonexistent.  Because  oxides  of  nitrogen 
(NOx)  are  a  product  of  combustion,  they 
will  not  be  found  in  evaporative 
emissions,  and  low  RVP  gasoline  will 
have  little  or  no  effect  on  NOx. 


n.  State  SulHnittal 

Section  13  of  Arizona  House  Bill 
(H.B.)  2001  (1993  Special  Session), 
originally  codified  in  Arizona  Revised 
Statutes  (ARS)  at  section  41-2083(E)2, 
was  passed  by  the  Arizona  legislatiue 
on  November  12. 1993.  This  provision 
limits  the  maximum  summer  vapor 
pressure  (or  Reid  vapor  pressure)  of 
gasoline  fuel  sold  in  the  Maricopa  area 
to  7.0  psi  beginning  May  31.  1995 
throu^  September  30,  1995,  and  will 
continue  to  apply  from  May  31  through 
September  30  of  each  year  thereafter. 
Gasoline  distributed  in  the  Maricopa 
area  by  refineries,  importers,  carriers, 
retail  stations  and  other  end  users  who 
sell  or  dispense  gasoline  must  meet  the 
7.0  psi  limit  during  those  periods.  The 
State  of  Arizona  submitted  section  13  of 
H.B.  2001  to  EPA  as  a  SIP  revision  on 
April  29, 1997. 

m.  Clean  Air  Act  Requirements 

In  determining  the  approvability  of  a 
SIP  revision,  EPA  must  evaluate  the 
proposed  revision  for  consistency  with 
the  requirements  of  the  CAA  and  EPA 
regulations,  ^  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

For  SIP  revisions  addressing  fuel 
measures,  an  additional  statutory 
requirement  applies.  CAA  section 
211(c)(4)(A)  prohibits  state  regulation  of 
a  fuel  characteristic  or  component  for 
which  EPA  has  adopted  a  control  or 
prohibition,  unless  the  state  control  is 
identical  to  the  federal  control.  Section 
211(c)(4)(C)  provides  an  exception  to 
this  preemption  if  the  measure  is 
approved  in  a  SIP.  EPA  can  approve 
such  a  SIP  provision  if  it  finds  that  the 
control  or  prohibition  is  necessary  to 
achieve  a  NAAQS.  EPA  can  make  this 
finding  if  no  other  measures  exist  that 
would  bring  about  timely  attainment  or 
if  other  measures  exist  and  are 
technically  possible  to  implement,  but 
are  unreasonable  or  impracticable.  See 
section  211(c)(4)(C).  The  requirements 
of  section  211(c)(4)  are  discussed  in 
further  detail  below. 

rV.  EPA  Evaluation 

A.  General  SIP  Requirements 

As  discussed  below,  EPA  has 
evaluated  the  submitted  SIP  revision 
and  has  determined  that  it  is  consistent 
with  the  requirements  of  the  CAA  and 
EPA  regulations.  On  May  8, 1997,  EPA 
found  that  the  April  29,  1997  SIP 
revision  conformed  to  EPA's 


'  The  Maricopa  area  is  classified  as  a  "moderate" 
ozone  nonattainment  area  under  the  CAA.  40  CFR 
81.303. 


2  This  section  is  currently  codified  in  the  ARS  as 
secUon  41-2083(F). 


completeness  criteria  in  40  CFR  part  51, 
Appendix  V. 

The  SIP  submittal  contains:  ARS  41- 
2083(E)  (now  section  (F))  as  established 
in  section  13  of  1993  Special  Session 
House  Bill  2001;  documentation  of  the 
public  notice  and  hearing  regarding  the 
SIP  revision,  dated  March  17,  1994; 
evidence  of  State  legal  authority;  and 
VOC  air  quality  modeling.  Additional 
supporting  information  regarding 
enforcement  and  compliance  assurance 
for  the  SIP  revision  can  be  foimd  in  the 
ARS  (specifically  in  Chapter  15, 
Department  of  Weights  and  Measures,  of 
title  41)  and  the  Arizona  Administrative 
Code  (ARC). 

Arizona  Department  of  Weights  and 
Measures  implements  the  RVP  limit  and 
has  the  necessary  authority  under  the 
ARS  and  ARC  to  obtain  samples  (ARS 
41-2066(A)),  test  (ARS  41-2083(c)  and 
ARC  R20-2-720),  prohibit  the  sale  of 
non-conforming  gasoline  (ARS  41- 
2066(A)(2)  and  ARC  R20-2-110),  and  to 
impose  civil  penalties  on  any  person 
who  violates  the  fuel  requirements  of 
any  provision  of  ARS  41-2083  (ARS  41- 
2115(a)).  EPA  has  concluded  that  these 
provisions  confer  on  the  State  the 
requisite  authority  to  enforce 
compliance  with  the  7  psi  RVP  limit. 

B.  Section  211(c)(4) 

1.  Federal  Preemption 

CAA  section  211(c)(4)(A)  preempts 
certain  state  fuel  regulations  by 
prohibiting  a  state  from  prescribing  or 
attempting  to  enforce  any  control  or       * 
prohibition  on  any  characteristic  or 
component  of  a  fuel  or  fuel  additive  for 
the  purposes  of  motor  vehicle  emission 
control  if  the  Administrator  has 
prescribed  under  section  211(c)(1)  a 
control  or  prohibition  applicable  to  such 
characteristic  or  component  of  the  fuel 
or  fuel  additive,  unless  the  state 
prohibition  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator. 

EPA  first  proposed  to  regulate 
siunmertime  gasoline  RVP  in  1987  (52 
FR  31274).  EPA's  gasoline  RVP  proposal 
resulted  in  a  two-phased  final  regulation 
that  Congress  incorporated  into  the  CAA 
at  section  211(h).  Phase  I  of  the 
regulation  took  effect  in  1990  (54  FR 
11868)  for  the  years  1990  and  1991. 
Phase  II  of  the  regulation  became 
effective  in  1992  (55  FR  23658).  These 
regulations  are  found  in  40  CFR  80.27. 
Under  the  regulations,  the  continental 
United  States  is  divided  into  two 
control  regions.  Class  B  and  Class  C. 
Generally  speaking,  the  Class  B  states 
are  the  warmer  southern  and  western 
states,  and  Class  C  states  are  the  cooler 
northern  states.  The  Phase  11  regulation 
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limits  the  volatility  of  gasoline  sold 
during  the  high  ozone  season  to  9.0  psi 
RVP  for  Class  C  areas  and  7.8  psi  RVP 
for  Class  B  ozone  nonattainment  areas. 
Arizona  is  a  Class  B  state  and  is 
therefore  required  under  the  federal  rule 
to  meet  the  7.8  psi  RVP  standard. 

Arizona  has  recently  requested  to  opt 
into  EPA's  reformulated  gasoline 
program  (RFC).  Should  that  opt  in  be 
approved  as  has  been  proposed,  then 
the  applicable  federal  standard  for  RVP 
in  the  Maricopa  ozone  nonattainment 
area  would  be  dictated  by  the 
requirements  of  the  RFC  program.  Like 
the  RVP  rule,  the  RFC  regulation  also 
divides  the  continental  United  States 
into  two  control  regions:  Region  1  and 
Region  2.  The  Maricopa  area  is  in 
Region  1  and  would  be  subject  to  a 
maximum  RVP  limitation  of  7.2  psi 
under  the  federal  RFC  program.  See  40 
CFR  80.41. 

Because  Arizona's  fuel  requirement 
for  the  Maricopa  nonattainment  area 
limiting  summertime  RVP  to  7.0  psi  is 
not  identical  to  the  federal  fuel 
standards  applicable  to  the  fuel 
characteristic  RVP  (i.e..  federal  phase  11 
volatility  limit  of  7.8  psi  or  federal 
phase  I  RFC  RVP  limit  of  7.2  psi). 
Arizona's  requirement  is  preempted 
unless  it  is  in  the  Arizona  SIP. 

2.  Finding  of  Necessity 

Section  211(c)(4)(C)  allows  a  state  to 
prescribe  and  enforce  controls  or 
prohibitions  on  the  use  of  a  fuel  or  fuel 
additive  for  the  purposes  of  motor 
vehicle  emission  control  if  the  control 
or  prohibition  is  contained  in  the 
applicable  SIP.  Section  211(c)(4)(C) 
states  that  the  Administrator  may 
approve  such  provisions  in  a  SIP: 

if  |s]he  finds  that  the  State  control  or 
prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient  air 
quality  standard  which  the  plan  implements. 
The  Administrator  may  find  that  a  state 
control  or  prohibition  is  necessary  to  achieve 
that  standard  if  no  other  measures  that  would 
bring  about  timely  attainment  exist,  or  if 
other  measures  exist  and  are  technically 
possible  to  implement,  but  are  unreasonable 
or  impracticable.  The  Administrator  may 
make  a  finding  of  necessity  under  this 
subparagraph  even  if  the  plan  for  the  area 
does  not  contain  an  approved  demonstration 
of  timely  attainment. 

Thus,  to  implement  a  state  low  RVP 
requirement,  a  state  must  submit  a  SEP 
revision  adopting  the  state  fuel  control 
and  must  include  speci^c  information 
showing  the  measure  is  necessary  to 
meet  the  ozone  NAAQS,  based  on  the 
statutory  specifications  for  showing 
necessity. 

The  State,  the  Maricopa  County  air 
pollution  control  agency,  and  the  local 


jurisdictions  in  Maricopa  County  have 
adopted  and  implemented  a  broad  range 
of  ozone  control  measures  including  the 
summertime  low  RVP  limit  of  7.0  psi. 
an  enhanced  inspection  and 
maintenance  (I/M)  program,  stage  II 
vapor  recovery,  an  employer  trip 
reduction  program,  many  transportation 
control  measures,  and  numerous 
stationary  and  area  VOC  controls.  See 
the  MAG  1993  Ozone  Plan  and 
Addendum,  Maricopa  Association  of 
Governments,  March  1994. 

The  State  has  also  recently  adopted 
additional  ozone  control  measures  and 
undertaken  additional  planning  efforts. 
In  January  of  this  year,  the  State 
requested  that  the  Maricopa 
nonattainment  area  be  included  in 
EPA's  reformulated  gasoline  (RFC) 
program  to  help  avoid  any  ozone 
NAAQS  exceedances.^  Legislation 
passed  in  the  1997  session  included 
adoption  of  California's  off-road  engine 
standards,  a  state  reformulated  gasoline 
program.-*  and  new  standards  for 
industrial  cleaning  solvents.  Finally,  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  has  developed  a 
Voluntary  Early  Ozone  Plan  (VEOP) 
including  air  quality  modeling  and 
additional  control  measures  beyond 
those  included  in  the  legislation. 

The  State's  RVP  SIP  submittal 
includes  the  Urban  Airshed  Model 
(UAM)  modeling  demonstration  &om 
the  draft  VEOP.  See  Exhibit  6.  Appendix 
B  of  the  SIP  submittal.  The  modeling 
used  1996  as  the  base  year  and 
evaluated  the  effects  of  existing  and 
future  control  measures.  Arizona's  low 
RVP  requirement  is  built  into  the  1996 
base  year  inventory  and  modeled  out  to 
the  1999'  and  2010  projected 
attaiimient  years. 

In  addition  to  a  low  RVP  requirement. 
Arizona  evaluated  all  reasonable  and 
practicable  additional  control  measures 
that  could  be  implemented  in  the 
Maricopa  area.  The  fifteen  control 
measures  that  were  evaluated  for  1999 


>By  letter  dated  lanuary  17. 1997,  Governor 
Symington  of  the  State  of  Arizona  applied  to  EPA 
to  include  the  Maricopa  County  moderate  ozone 
nonattainment  area  in  the  federal  RFC  program. 
Pursuant  to  the  Governor's  letter  and  section 
211(k)(6)  of  the  CAA.  EPA  proposed  an  effective 
date  for  the  federal  RFC  program  of  June  1,  1997 
or  30  days  after  the  publication  of  the  final  notice, 
whichever  was  later.  See  62  FR  7164  (February  18, 
1997). 

'The  State  RFC  program  for  the  Maricopa  area 
has  two  phases.  By  June  1,  1998,  gasoline  sold  must 
meet  standards  similar  to  EPA's  Phase  I  RFC 
program  or  California's  Phase  n  RFC  program. 
Starling  May  1 ,  1999,  gasoline  must  meet  standards 
similar  to  EPA's  Phase  11  RFC  program  or 
California's  Phase  n  RFC  program. 

'  1999  was  chosen  as  the  modeling  year  because 
it  is  the  next  ozone  attainment  date  in  the  Clean  Air 
Act  after  1996.  See  CAA  181(a)(1). 


are:  (1)  purge  test  in  I/M  (evaluated  for 
2010);  (2)  final  I/M  cutpoints;  (3)  I/M 
testing  of  constant  4-by-4  vehicles;  (4) 
federal  RFC  (both  Phase  I  and  Phase  n 
RFC  at  7.2  psi  RVP;  (5)  adopUon  of 
California  standards  for  off-road  mobile 
sources;  (6)  voluntary  catalyst 
replacement  program;  (7)  voluntary 
vehicle  retirement  program;  (8) 
voluntary  commercial  lawn  mower 
replacement;  (9)  new  standards  for  the 
use  of  industrial  cleaning  solvents;  (10) 
alternative  fuels  tax  incentives;  (11) 
Motor  Vehicle  Division  registration 
enforcement  and  mandatory  insurance; 
(12)  pollution  prevention;  (13) 
temporary  power  at  construction  sites; 
(14)  alternative-fueled  buses;  and  (15) 
traffic  light  synchronization.  See  Exhibit 
5  of  the  SIP  submittal. 

Results  from  the  VOC  modeling 
demonstration  showed  that,  using  7.0 
psi  RVP  gasoline  plus  all  other  measures 
identified  including  federal  RFC,  the 
Maricopa  area  still  fails  to  attain  the 
12.0  ppm  ozone  NAAQS  in  1999.*  See 
Exhibit  5  of  the  SIP  submittal.  Given 
this  result,  it  is  clear  that  the  State's  low 
RVP  requirement  is  a  necessary 
component  of  the  strategy  to  achieve 
timely  attainment  of  the  ozone  strategy 
in  the  Maricopa  area  and  that  there  are 
no  other  measures  that  are  reasonable 
and  practicable  that  would  bring  about 
timely  attainment. 

C.  Adjustment  of  the  RVP  Lower  Limit 
in  the  Federal  Reformulated  Gas 
Program 

The  federal  RFC  program  includes 
standards  for  the  RVP  of  gasoline.  The 
maximum  RVP  of  RFG  is  controlled 
primarily  because  of  the  increased  VOC 
emissions  that  result  &om  gasoline  with 
higher  RVP  levels. 

In  addition,  the  minimum  RVP 
standard  addresses  vehicle  driveability 
problems,  such  as  poor  starting  and 
running,  that  can  occur  when  low 
volatility  gasoline  does  not  vaporize  in 
the  vehicle  engine.  As  a  result,  imder  40 
CFR  80.42(c)(1).  the  nationwide 
summertime  minimum  RVP  allowed  for 
RFG  is  6.6  psi,  although  under  40  CFR 
80.45(f)(1)  this  minimum  RVP  standard 
changes  to  6.4  psi  beginning  in  1998. 


'The  State  is  continuing  to  evaluate  the  results 
of  the  UAM  modeling  in  the  VEOP.  See  "Status 
Report  on  the  Metropolitan  Phoenix  Voluntary 
Early  Ozone  Plan."  April  1997.  This  continuing 
evaluation  may  change  some  of  the  modeling 
results,  such  as  the  effect  of  NOx  controls  on  ozone 
concentrations.  Given  the  continued  exceedances  of 
the  ozone  standard  in  the  Maricopa  area  and  the 
area's  rapid  rate  of  growth,  it  is  very  unlikely  that 
revised  modeling  would  show  that  implementation 
of  all  identified  control  measures,  including  the  7 
psi  RVP  limitation,  will  reduce  emissions  more 
than  is  necessary  for  timely  attainment. 
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Arizona  has  requested  that  EPA 
approve  a  SIP  revision  setting  a 
maximum  summertime  volatility 
standard  for  the  Maricopa  area  of  7.0 
psi.  As  a  result  of  today's  approval  of 
this  SIP  revision  as  well  as  Arizona's 
opt- in  to  federal  RFG,  refiners  supplying 
RFG  fior  the  Maricopa  area  for  use 
during  the  summer  will  have  to  meet  an 
RVP  standard  of  6.6  psi  minimum  (a 
federal  standard)  and  7.0  psi  maximum 
(the  State  imposed  standard).  At  the 
March  18,  1997,  public  hearing  and  in 
subsequent  comments  to  the  Agency 
regarding  the  Maricopa  area  opt-in, 
various  refiners  suggested  that  this 
narrow  RVP  range  would  create  gasoline 
production  problems  because  of  testing 
variability,  but  that  this  problem  would 
be  resolved  if  the  RVP  minimum 
standard  were  6.4  psi.  In  addition,  the 
American  Automobile  Manufacturers 
Association  has  indicated  in  a  letter  to 
EPA,  dated  April  4,  1997,  that  a 
summertime  minimum  RVP  of  6.4  psi 
for  use  in  the  Maricopa  area  would  not 
create  vehicle  performance  problems. 
(See  docket  AZ-RVP-97.) 

For  these  reasons,  EPA  believes  it  is 
appropriate  to  allow  a  minimum  RVP  of 
6.4  psi  for  VOC-controUed  RFG  in  the 
Maricopa  area.  As  a  result,  EPA  will 
forego  enforcement  of  the  6.6  psi 
minimum  RVP  standard  under  section 
80.42(c)(1)  for  VOC-controlled  RFG  used 
in  the  Maricopa  area,  including  RFG 
produced  for  the  Maricopa  market  that 
is  used  in  non-RFG  areas  around 
Maricopa,  provided  the  following 
conditions  are  met. 

(1)  RFG  must  meet  a  minimum  RVP 
standard  of  6.4  psi  during  the  period 
May  1  through  October  31. 

(2)  All  other  RFG  must  meet  a 
minimum  RVP  standard  of  6.6  psi. 

(3)  The  refiner  or  importer  must 
specify  in  the  product  transfer 
documents,  required  in  section  80.77, 
the  VOC-controlled  RFG  is  for  use  ordy 
in  the  Maricopa  covered  area. 

Enforcement  of  the  RFG  requirements 
in  this  manner  will  expire  on  January  1 , 
1998.  (See  EPA  letter  dated,  April  18, 
1997,  to  Urvan  Stemfels,  President, 
National  Petroleum  Refiners  Association 
from  Steven  A.  Herman,  Assistant 
Administrator). 

D.  Conclusion 

EPA  has  evaluated  the  submitted  SIP 
revision  and  has  determined  that  it  is 
consistent  with  the  CAA  and  EPA 
regulations.  EPA  has  also  found  that 
Arizona's  7  psi  RVP  limit  is  necessary 
for  attainment  in  the  Maricopa  ozone 
nonattaiimient  area,  as  required  by 
section  211(c)(4)(C)  for  approval  into  the 
SIP.  Therefore,  Arizona's  requirement  to 
limit  summertime  low  RVP  gasoline  is 


being  approved  into  the  Arizona  SIP 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

Nothing  in  this  action  shoidd  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regidatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  11, 1997, 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time,  ff  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  11,  1997. 

V.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  firom  E.O.  12866 
review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  federal  action  authorizes  and 
approves  requirements  previously 
adopted  by  the  State,  and  imposes  no 
new  requirements.  Therefore,  because 
this  action  does  not  impose  any  new 
requirements,  the  Administrator 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  woiUd  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
expenditiires  of  $100  million  or  more  to 
either  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  This 
Federal  action  authorizes  and  approves 
requirements  previously  adopted  by  the 
State,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  nde  and  other  required  information 
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tu  Ihc  L.S.  Sendlu,  Ihu  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and  it 
will  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52: 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone,    . 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1.  1982. 

Dated:  May  28,  1997. 
Felicia  Marcus, 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 
Subpart  D — Arizona 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(87)  to  read  as 
follows: 

§  52. 1 20    Identification  of  plan. 


(c)'   *   • 

(87)  New  and  amended  fuel 
regulations  for  the  following  Arizona 
Department  of  Environmental  Quality 
plan  revisions  were  submitted  on  April 
29, 1997,  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Revised  Statutes. 


[1)  Section  13  of  H.B,  2001  (A.R.S. 
§41-2083(E)),  adopted  on  November  12. 
1993. 

|FR  Doc.  97-15093  Filed  6-10-97;  8:45  ami 
BiLUNG  C006  aeao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA83-«062a;  FRL-5835-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT 
Determinations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  on  one  major  source. 
The  intended  effect  of  this  action  is  to 
approve  source-specific  plan  approvals. 
This  action  is  being  taken  under  section 
1 10  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective  July 
28, 1997  unless  within  July  11,  1997, 
adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  J.  Campbell,  Pennsylvania  RACT 
Team  Leader,  Mailcode  3AT22,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiat^pn  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Su^et,  SW,  Washington,  DC  20460; 
and  the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  566-2185,  or  by 
e-mail  at  lewis.janice^pamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 


SUPPLEMtN  I AKT  iNeORMAliON:  un 
December  8,  1995  the  Commonwealth  of 
Pennsylvania  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revision  consists  of 
one  plan  approval  for  one  individual 
soiut:e  of  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx) 
located  in  Pennsylvania.  Any  plan 
approvals  and  operating  permits 
submitted  coincidentally  with  those 
being  approved  in  this  notice,  and  not 
identified  below,  will  be  addressed  in  a 
separate  rulemaking  action.  This 
rulemaking  addresses  one  plan  approval 
pertaining  to  the  following  source:  (1) 
Pennzoil  Products  Company 
(Rouseville,  Venango  County) — 
petroleum  refinery. 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31,  1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
eirea  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  [including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(01  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania. 

The  December  8,  1995  Pennsylvania 
submittals  that  are  the  subject  of  this 
notice  are  meant  to  satisfy  the  RACT 
requirements  for  one  source  in 
Pennsylvania. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
can  be  found  in  the  docket  and 
accompanying  technical  support 
document  and  will  not  be  reiterated  in 
this  notice.  Briefly,  EPA  is  approving 
one  plan  approval  as  RACT. 

RACT 

EPA  is  approving  the  plan  approval  of 
the  following  facility  located  in 
Peimsylvania:  (1)  Pennzoil  Products 
Company  (Rouseville,  Venango 
County)— petroleum  refinery — major 
source  of  NOx  emissions. 

The  specific  emission  limitations  and 
other  RACT  requirements  for  these 
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sources  are  summarized  in  the 
accomf>anying  technical  support 
document,  which  is  available  from  the 
EPA  Region  III  office. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  28,  1997 
unless  within  July  11,  1997,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  tbe 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  ftnal  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  July  28,  1997. 

Final  Action 

EPA  is  approving  two  plan  approvals 
as  RACr  for  one  individual  source 
located  in  Pennsylvania. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  &om  E.O.  12866 
review* 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 


do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  28,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
pertaining  to  the  VOC  and  NOx  RACT 
determination  for  one  source  in 
Permsylvania,  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  23, 1997. 
Junes  W.  Newsom, 

Acting  Regional  Administrator,  Region  IB. 

40  CFR  part  52,  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(124)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

(c)*  •  • 

(124)  Revisions  to  the  Pennsylvama 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
December  8,  1995  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(now  known  as  the  Pennsylvania 
Department  of  Environmental 
Protection): 

(i)  Incorporation  by  reference. 

(A)  Two  letters,  dated  December  8, 
1995  and  September  13,  1996,  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  one  plan 
approval  for  the  following  source: 
Permzoil  Products  Company 
(Rouseville,  Venango  County) — 
petroleum  refinery. 

(B)  Plan  Approval  (PA): 

(J)  Permzoil  Products  Company 
(Rouseville)— {PA-61-016)  effective 
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Sepieiiibur  a,  1995,  except  for  condition 
Nos.  9  pertaining  to  non-VOC  and  non- 
NOx  pollutants  and  expiration  date  of 
the  plan  approval, 
(ii)  Additional  Material. 

(A)  Remainder  of  the  Commonwealth 
of  Pennsylvania's  December  8.  1995 
submittal. 

(B)  Additional  material  submitted  by 
Pennsylvania  dated  May  23,  1997, 
providing  clarifying  information  related 
to  Pennzoil  Products  Company  plan 
approval. 

IFR  Doc.  97-15102  Filed  6-10-97:  8:45  am) 

BILUNQ  C006  6S60-60-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-38 
[FPMR  Amendment  G-111] 
RIN  3090-AG26 

Motor  Vehicles 

AGENCY:  Office  of  Govemmentwide 

Policy.  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  a  final  rule  published  in 
the  Federal  Register  on  Friday,  January 
3.  1997,  62  FR  322.  FPMR  Amendment 
G-111,  which  governs  the  management 
of  motor  vehicles. 
EFFECTIVE  DATE:  January  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Kiser,  Federal  Acquisition 
Policy  Division  (202-501-216). 
SUPPt-EMENTARY  INFORMATION:  In  rule 
document  97-52  appearing  at  62  FR 
322,  GSA  revised  Part  101-38.  This 
document  corrects  three  errors. 

Corrections 

§101.38    [Corrected] 

1.  On  page  324,  second  column, 
PART  101-38— MOTOR  EQUIPMENT 

MANAGEMENT"  is  corrected  to  read 

PART  101-38— MOTOR  VEfflCLE 
MANAGEMENT.' 

2.  On  page  325.  the  table  in  101- 
38.104(b)(3)  is  corrected  by  adding  the 
following  footnotes. 

"1     Established  by  section  502  of  the 
Motor  Vehicle  Information  and  Cost  Savings 
Act  (89  Stat.  902,  15  U.S.C.  2002)  and  the 
Secretary  of  Transportation. 

2  Established  by  the  Secretary  of 
Transportation  and  mandated  by  Executive 
Order  12003  through  Fiscal  year  1981  and  by 
Executive  Order  12375  beginning  in  fiscal 
year  1982. 

3  Fleet  average  fuel  economy  for  light 
trucks  is  the  combined  fleet  average  fuel 
economy  for  all  4x2  and  4x4  light  trucks. 

4  Requirements  not  yet  established  by  the 
Secretary  of  Transportation." 


3.  On  page  328,  first  column, 
instruction  13  is  corrected  to  read  "13. 
Section  101-38.401-1  is  amended  by 
removing  the  introductory  text, 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b),  and 
revising  paragraph  (a)  introductory  text 
to  read  as  follows:" 

Dated:  June  5,  1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

(FR  Doc.  97-15229  Filed  6-10-97;  8:45  am] 
BILUNG  CODE  <820-34-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-ACS2 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Castilleja 
levisecta  (Golden  Paintbrush) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  threatened 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  plant  Castilleja  levisecta  (golden 
paintbrush).  This  species  once  occurred 
from  Oregon  to  Vancouver  Island  in 
British  Columbia,  Canada.  Ten 
populations  of  this  plant  now  exist  in 
open  grasslands  ranging  from  south  of 
Olympia  in  Thurston  County, 
Washington,  north  through  the  Puget 
Trough  to  southwest  British  Columbia, 
Canada.  Threats  to  the  species  include 
competition  with  encroaching  native 
and  non-native  plant  s{>ecies;  habitat 
modification  through  succession  in  the 
absence  of  fire;  and  grazing  by 
herbivores.  Direct  human-caused  threats 
include  conversion  of  habitat  for 
residential  and  commercial 
development,  conversion  to  agriculture, 
and  possible  damage  associated  with 
road  maintenance.  This  rule  implements 
the  Federal  protections  afforded  by  the 
Act  for  this  plant. 
EFFECTIVE  DATE:  July  11,  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Western  Washington  Office, 
North  Pacific  Coast  Ecoregion,  U.S.  Fish 
and  Wildlife  Service,  510  Desmond 
Drive  S.E.,  Suite  101,  Lacey, 
Washington  98503-1273. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Frederick,  Supervisor,  at  the  above 


Lacey  address  (telephone  360/753- 
9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Castilleja  levisecta  (golden 
paintbrush)  was  first  collected  near  Mill 
Plain,  Washington,  by  Thomas  Jefferson 
Howell  in  1880  and  was  described  by 
Jesse  More  Greenman  in  1898 
(Greenman  1898).  A  perennial  herb  of 
the  figwort  family  (Scrophulariaceae),  C. 
levisecta  typically  has  1  to  15  erect  to 
spreading  unbranched  stems,  reaches  a 
height  of  30  centimeters  (cm)  (12  inches 
(in)),  and  is  covered  with  soft,  sticky 
hairs.  The  lower  leaves  are  entire  and 
narrowly  pointed;  the  upper  leaves  are 
broader,  usually  with  one  to  three  pairs 
of  short  lateral  lobes  on  the  distal  end. 
The  flower,  mostly  hidden  by  the 
overlapping  bracts,  has  a  calyx  15  to  18 
millimeters  (mm)  (0.6  to  0.7  in)  long  and 
deeply  cleft,  and  a  corolla  20  to  23  mm 
(0.8  to  0.9  in)  long,  with  a  slender  galea 
(concave  upper  lip)  three  to  four  times 
the  length  of  the  unpouched  lower  lip 
(Hitchcock  and  Cronquist  1973).  It  is 
distinguished  from  the  other  Castilleja 
species  within  its  range  by  brilliant 
golden  to  yellow  floral  bracts.  The  plant 
flowers  from  April  to  June.  When  not 
fiowering,  the  plant  is  less  conspicuous. 
The  species  may  be  semi-parasitic  like 
other  members  of  the  genus  Castilleja, 
possibly  requiring  a  host  plant  for 
seedling  development  in  its  native 
habitat  (Heckard  1962,  Sheehan  and 
Sprague  1984).  However,  greenhouse 
experiments  indicate  it  does  not  require 
a  host  to  survive  and  flower  (Wentworth 
1994). 

The  plant  tends  to  grow  in  clumps. 
One  genetic  individual  may  consist  of  1 
to  15  stems,  making  the  determination 
of  exact  numbers  of  individual  plants  in 
the  field  difficult  The  number  of  stems 
per  plant  varies  site  to  site.  In  addition, 
researchers  have  used  a  variety  of 
census  methods  over  the  years. 
Therefore,  population  estimates  can 
vary  and  a  consistent  approach  is 
needed.  Experimentally  designed 
sampling  surveys  have  been  conducted 
where  individual  plants  were  tagged 
and  counted  (Wentworth  1994).  Year  to 
year  variation  in  population  densities 
can  be  high  (G.  Douglas,  Conservation 
Data  Center,  British  Columbia  Ministry 
of  Environment,  Lands  and  Parks,  pers. 
comm.  1996;  Wentworth  1994). 

Castilleja  levisecta  occurs  in  open 
grasslands  at  elevations  below  100 
meters  (m)  (328  feet  (ft))  around  the 
periphery  of  the  Puget  Trough.  Most 
populations  occur  on  glacially  deri  ved 
soils,  either  gravelly  glacial  outwash  or 
clayey  glacio-lacustrine  sediments 
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(Sheehan  and  Sprague  1984,  Gamon 
1995).  Associated  species  include 
Festucxi  idahoensis,  F.  rubra,  Camassia 
quamash,  Holcus  lanatus,  Achillea 
millefolium,  Pteridium  aquilinum,  Vicia 
spp.,  and  Bromus  spp.  (Gamon  1995). 
Frequent,  low  intensity  fires  can  be 
important  in  maintaining  habitat  for 
plant  species  such  as  C.  levisecta. 
Historically,  periodic  fires  in  the  Puget 
Trough  were  instrumental  in 
maintaining  native  grassland  habitat  by 
limiting  successional  encroachment  of 
trees  and  shrubs  (Agee  1993,  Kruckeberg 
1991.  Sheehan  and  Sprague  1984). 

Historically,  Castilieja  levisecta  has 
been  reported  from  over  30  sites  in  the 
Puget  Trough  of  Washington  and  British 
Columbia,  and  as  far  south  as  the 
Willamette  Valley  of  Oregon  (Sheehan 
and  Sprague  1984,  Gamon  1995).  In 
1984,  the  Service  granted  funding  to  the 
Washington  Natural  Heritage  Program 
(Washington  Department  of  Natural 
Resources)  to  conduct  an  assessment  of 
the  status  of  the  species  throughout  its 
range.  The  plant  was  found  to  be 
extirpated  from  more  than  20  historic 
sites  (Sheehan  and  Sprague  1984, 
Gamon  1995).  Many  populations  were 
found  to  be  extirpated  due  to  conversion 
of  habitat  to  agricultiuBl,  residential, 
and  commercial  development.  In 
Oregon,  C.  levisecta  historically 
occurred  in  the  grasslands  and  prairie  of 
the  Willamette  Valley;  the  species  has 
been  extirpated  from  all  of  these  sites  as 
the  habitat  has  disappeared.  The  area 
around  the  type  locality  at  Mill  Plain, 
Washington,  was  converted  to  pasture 
and  orchards  some  time  after  the  plant 
was  first  collected  there  in  1880. 
Housing  developments  currently  occupy 
the  site  (Sheehan  and  Sprague  1984, 
Gamon  1995). 

Western  Oregon  and  Washington  (and 
southern  Vancouver  Island)  have  a 
maritime  climate,  characterized  by  wet, 
mild  winters  and  cool,  relatively  dry 
summers.  Annual  precipitation  averages 
800  to  1350  mm  (31  to  53  in)  in  the 
Puget-Willamette  Trough  (Sheehan  and 
Sprague  1984). 

Castilieja  levisecta  is  now  known 
fit>m  10  extant  populations.  Eight 
populations  occur  in  Washington — 1 
population  south  of  Olympia  in 
Thurston  County,  5  populations  on 
Whidbey  Island  in  Island  County,  1 
population  on  San  Juan  Island  in  San 
Juan  County,  and  1  population  on  Lopez 
Island,  Island  County.  The  Lopez  Island 
population  consisted  of  4  plants  in  May 
1996  (J.  Wentworth,  Washington  Natural 
Heritage  Program,  Botanist,  pers.  comm. 
1996).  A  population  of  fewer  than  five 
individuals  likely  is  not  viable  Q- 
Gamon,  Washington  Natural  Heritage 
Program,  scientist,  pers.  comm.  1996). 


In  British  Columbia,  Canada,  2 
populations  exist  on  islands  off  of  the 
southern  coast  of  Vancouver  Island 
(Ryan  and  Douglas  1994).  A  historic 
population  at  Beacon  Hill  in  Victoria  on 
Vancouver  Island,  British  Columbia, 
Canada,  has  been  surveyed  annually 
from  1991  through  1996.  Three  plants 
were  observed  in  1991  but  subsequent 
surveys  have  not  found  any  plants  and 
the  site  is  presumed  to  be  extirpated 
(Gamon  1995;  G.  Douglas,  pers.  comm. 
1996). 

The  southernmost  population  of 
Castilieja  levisecta  occurs  at  the  Rocky 
Prairie  site  south  of  Olympia,  in 
Thurston  County,  Washington.  The  site 
is  owned  by  the  Washington 
Department  of  Natural  Resources  and  is 
designated  as  a  Natural  Area  Preserve 
that  is  managed  primarily  for  protection 
of  C.  levisecta  and  Aster  curtus  (white- 
topped  aster),  and  conservation  of  the 
remnant  native  grasslands  of  Festuca 
idahoenis  (Idaho  fescue)  (J.  Gamon, 
pers.  comm.  1996).  In  1983.  the  time  of 
the  last  complete  census,  15,000  plants 
were  sporadically  distributed 
throughout  the  15-hectare  (ha)  (37-acre) 
site.  A  fire  in  1985  reduced  the 
southernmost  patch  of  C.  levisecta,  and 
in  1991  the  total  population  was 
estimated  to  be  about  7,000  plants  (R. 
Schuller,  pers.  comm.  1991,  1996). 

Five  populations  are  located  on  the 
north  half  of  Whidbey  Island,  Island 
County,  in  Puget  Sound.  Three  of  these 
populations  are  located  within  the 
administrative  boundary  of  the  Ebey's 
Landing  National  Historic  Reserve 
(Ebey's  Landing,  Fort  Casey,  and  Bocker 
property),  and  are  managed  by  a  private 
landowner,  Washington  State  Parks,  and 
Seattle  Pacific  University,  respectively. 

The  largest  of  the  Whidbey  Island 
populations  occiu^  near  Forbes  Point  at 
Crescent  Harbor  and  is  owned  by  the 
Department  of  Defense  (Whidbey  Island 
Naval  Air  Station).  A  census  conducted 
for  Castilieja  levisecta  in  1985  counted 
more  than  10,000  flowering  stems  at  the 
site  (Clampitt  1985);  the  number  of 
individual  plants  was  not  provided.  The 
population  was  monitored  in  1990, 
when  it  was  estimated  to  be  in  the 
thousands,  and  again  in  1991,  when  a 
reduction  in  density  of  about  25  percent 
was  observed.  A  census  was  completed 
in  May  1995.  The  population  niunbered 
1,346  plants  with  5,243  stems; 
approximately  50  percent  of  the  1985 
total  (Gamon  1995).  The  site  has  been 
mapped  and  measures  about  20  by  60  m 
(66  by  197  ft)  (Matt  Klope,  Whidbey 
Island  Naval  Air  Station,  pers.  comm. 
1996). 

A  second  population  on  Whidbey 
Island  is  located  at  Fort  Casey  State  Park 
where  approximately  230  plants  occur 


on  a  0.04-ha  (0.10-acre)  site  (Gamon 
1995).  The  population  declined  from 
between  500  and  1 ,000  plants  in  the 
early  1980's,  to  120  plants  in  1993 
(Gamon  1993;  Fayette  Krause,  The 
Nature  Conservancy,  in  litt.,  1994),  and 
currently  harbors  about  230  individuals 
(Gamon  1995).  This  State-owned 
historic  site  is  managed  as  a  park  for 
recreational  use  (Ken  Hageman,  Fort 
Casey  State  Park  Manager,  Washington 
Department  of  Parks,  pers.  comm.  1994). 

A  third  Whidbey  Island  population  of 
Castilieja  levisecta  occurs  on  and 
adjacent  to  the  Bocker  property.  This 
population  consists  of  3  colonies — 1 
colony  is  60x150  m  (197x492  ft)  on  the 
property,  a  second  colony  is  adjacent  to 
the  property  in  a  4  m^  (43  ft^)  area,  and 
a  third  colony  is  located  near  the 
"Admiral's"  house  and  covers  an  area  of 
4.5x9  m  (15x30  ft).  In  1996,  306 
individual  plants  existed  (Wentworth, 
pers.  comm.  1996),  down  from  an 
estimated  1,200  plants  in  the  mid-1980's 
(Krause,  in  litt.  1994).  The  property  is 
owned  by  Seattle  Pacific  University  and 
is  used  for  environmental  education 
courses  (Keith  Ludemann, 
Environmental  Education  Supervisor, 
Bocker  Environmental  Preserve,  pers. 
comm.  1992),  but  no  covenants  or  other 
restrictions  on  the  property  exist  that 
prevent  development. 

A  fourth  Whidbey  Island  population 
occurs  at  Ebey's  Landing  in  a  10-20  m 
xlOO  m  (33-66  ftx328  ft)  area.  This 
population  on  private  land  was 
estimated  to  be  from  300  to  400  plants 
in  1984  (Sheehan  and  Sprague  1984) 
and  more  than  4,000  individuals  in 
1993  (Sheehan,  in  litt..  1994;  Gamon 
1995).  Differences  in  estimation 
techniques,  such  as  counting 
individuals  rather  than  flowering  stems 
and  estimates  based  on  sampled 
population  density  are  thought  to 
contribute  to  the  differences  in 
population  estimates  between  1984  and 
1993. 

The  fifth  Whidbey  Island  population 
of  Castilieja  levisecta  is  located  at  West 
Beach,  on  a  site  less  than  0.40  ha  (1 
acre)  in  size.  The  property  is  privately 
owned  and  is  bisected  by  a  county  road. 
In  1991,  the  east  side  of  the  road 
supported  10  to  20  plants  (M.  Klope. 
pers.  comm.  1991),  whereas  the  entire 
West  Beach  population  was  estimated  at 
approximately  200  plants  in  1984 
(Sheehan  and  Sprague  1984).  A  1993 
census  of  the  site  found  496  plants, 
while  the  1995  census  counted  550 
plants  west  of  the  road  (Gamon  1995). 
The  apparent  increase  in  this 
population  may  represent  (1)  a  real 
increase  in  the  population,  (2)  natural 
year-to-year  fluctuation  in  population 
size,  (3)  differences  in  the  way 
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LDdividuai  plains  were  determined 
between  1993  and  1995,  or  (4)  a  more 
complete  count  was  conducted  in  1995. 
In  a  letter  to  the  Island  County  engineer, 
a  citizen  reported  that  roadside 
maintenance  activities  by  the  county 
had  resulted  in  the  elimination  of  the 
plants  on  the  east  side  of  the  road  (Steve 
Erickson,  Whidbey  Environmental 
Action  Network,  in  litt,  1991). 
Subsequent  field  inspection  by 
Washington  Natural  Heritage  Program 
staff  confirmed  that  the  population  on 
the  east  side  of  the  road  had  been 
reduced  to  about  five  plants;  however, 
the  direct  cause  of  the  decline  east  of 
the  road  is  unknown  (Sheehan,  in  litt., 
1992:  1994). 

The  population  on  San  Juan  Island 
(San  Juan  County)  is  located  on  a 
privately  owned  parcel  near  the  Mar 
Vista  Resort  at  False  Bay.  The  site  is  less 
than  1  acre  in  size,  and  supports  a 
population  of  128  plants  (Gamon  1995). 

The  remaining  population  of 
Castilleja  levisecta  from  the  United 
States  is  on  private  land  at  Davis  Point 
on  Lopez  Island,  Island  County, 
Washington.  When  first  discovered  in 
1994,  this  occurrence  consisted  of  a 
single  plant.  A  census  conducted  in 
May  1996  found  four  plants.  The 
viability  of  this  population  is 
questionable.  Recently  located 
photographic  evidence  from  within  the 
last  2  decades  but  prior  to  1994, 
indicates  the  population  was 
historically  Icirger,  with  an  estimated 
population  size  of  approximately  100 
plants.  However,  the  area  is  now 
dominated  by  non-native  grasses  that 
likely  have  outcompeted  C.  levisecta  at 
the  site  (Sheehan,  in  litt.  1994;  J. 
Wentworth,  pers.  comm.  1996). 

Two  extant  populations  of  Castilleja 
levisecta  occur  in  British  Columbia, 
Canada,  on  small  islands  near  Victoria. 
Historically,  C.  levisecta  was 
documented  from  nine  sites  on 
southeastern  Vancouver  Island,  and  on 
two  adjacent  islands.  All  but  the  two 
populations  found  on  islemds  are 
extirpated  or  of  unknown  status  but 
likely  have  been  extirpated  (Ryan  and 
Douglas  1994).  One  population  is 
located  on  Alpha  Islet,  consisting  of 
1,000  plants  in  an  area  of  100  m2  (33  by 
33  ft),  and  is  under  the  management  of 
the  Ministry  of  Parks  (Ryan  and  Douglas 
1994).  A  second  population,  estimated 
at  2,560  plants,  in  an  area  of  about  0.5 
ha  (1.2  acre),  is  located  on  the  Trial 
Islands  and  is  currently  memaged  by  the 
Ministry  of  Parks  as  an  Ecological 
Reserve  (G.  Douglas,  pers.  comm.  1996). 

Castilleja  levisecta  is  threatened  by 
habitat  modification  through  succession 
of  grassland  to  shrub  and  forest  habitat. 
Potential  for  expansion  and  persistence 


of  refugia  is  low  due  to  reduction  of 
habitat.  In  addition,  because  the  current 
distribution  of  the  species  has  been 
greatly  fragmented  and  reduced  bom 
the  historic  distribution,  the  species  is 
vulnerable  to  other  threats  such  as 
interspecific  competition  with  native 
and  alien  woody  species,  reduced  vigor 
and  reproductive  potential  due  to 
grazing  by  herbivores,  and  trampling  or 
collecting  during  public  recreational  use 
of  sites.  Five  sites  are  vulnerable 
because  they  are  zoned  for  residential 
development  or  conunercial  use. 

Previous  Federal  Action 

Federal  action  on  this  species  began 
when  the  Service  published  a  Notice  of 
Review  for  plants  on  December  15,  1980 
(45  FR  82480).  In  this  notice,  Castilleja 
levisecta  was  included  as  a  category  1 
candidate.  Category  1  candidates  were 
formerly  designated  as  those  species  for 
which  the  Service  had  on  file 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals,  but  for 
which  listing  proposals  had  not  been 
prepared  due  to  other  higher  priority 
listing  actions.  Pending  completion  of 
updated  status  surveys,  the  status  was 
changed  to  category  2  in  the  November 
28,  1983,  supplement  to  the  Notice  of 
Review  (48  FR  53640).  Category  2 
candidates  were  formerly  designated  as 
those  species  for  which  information  in 
possession  of  the  Service  indicated  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  conclusive  data  on 
biological  vulnerability  and  threat  were 
not  currently  available  to  support  a 
proposed  rule.  Castilleja  levisecta 
remained  a  category  2  candidate  in  the 
September  27,  1985,  Notice  of  Review 
for  plants  (50  FR  39526).  In  the  February 
21.  1990.  Notice  of  Review  (55  FR  6184), 
C.  levisecta  was  elevated  to  category  1 
status,  based  on  additional  data 
collected  by  the  Washington  Natiual 
Heritage  Program.  The  species  remained 
in  category  1  in  the  September  30,  1993, 
Notice  of  Review  for  plants.  On  May  10, 
1994,  the  Service  published  in  the 
Federal  Register  (59  FR  24106)  a 
proposal  to  list  C.  levisecta  as 
threatened.  The  Service  noted  that  the 
species  was  a  proposed  threatened 
species  in  the  February  28,  1996,  Notice 
of  Review  for  Plants  and  Animals  (61  FR 
7596). 

The  1994  proposal  to  list  Castilleja 
levisecta  as  threatened  was  based 
primarily  on  information  contained  in 
status  reports  prepared  by  the 
Washington  Natural  Heritage  Program 
and  on  personal  communications  with 
knowledgeable  resource  scientists  and 
site  managers.  The  comment  period. 


originally  scheduled  to  close  on  July  11. 
1994,  was  extended  for  30  days  in  a  July 
7. 1994.  Federal  Register  publication 
(59  FR  34784)  and  closed  on  August  11. 
1994. 

The  processing  of  this  final  rule 
conforms  with  the  Service's  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5,  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  following  two 
related  events — 1)  The  lifting,  on  April 
26,  1996.  of  the  moratorium  on  final 
listings  imposed  on  April  10, 1995  (Pub. 
L.  104-6),  and  2)  the  restoration  of 
funding  for  listing  through  passage  of 
the  Omnibus  Budget  Reconciliation  law 
on  April  26, 1996,  following  severe 
funding  constraints  imposed  by  a 
number  of  continuing  resolutions 
between  November  1995  and  April 
1996.  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings.  This  final  rule  falls  under  Tier 
2.  At  this  time  tnere  are  no  pending  Tier 
1  actions.  This  rule  has  been  updated  to 
reflect  any  changes  in  distribution, 
status  and  threats  since  the  effective 
date  of  the  listing  moratorium.  This 
additional  information  was  not  of  a 
nature  to  alter  the  Service's  decision  to 
list  the  species. 

Summary  of  Comments  and 
Recommendations 

In  the  May  10,  1994,  proposed  rule 
(59  FR  24106)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies,  county 
governments,  scientific  organizations. 
The  Nature  Conservancy,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  The  Service 
published  newspaper  notices  in  The 
Seattle  Times,  The  Olympian.  The 
Whidt>ey  News  Times.  The  Centralia 
Chronicle,  and  The  Journal  of  the  San 
Juan  Islands  on  July  13,  1994.  inviting 
general  public  comment.  Eleven 
comments,  including  those  of  one 
Federal  agency  (National  Park  Service), 
one  State  agency  (Washington 
Department  of  Natural  Resources 
Natural  Heritage  Program),  one  county 
agency,  three  conservation 
organizations,  one  university,  two 
Canadian  agencies,  and  two  individuals, 
were  received  during  the  open  conunent 
period.  All  conunenters  supported  the 
listing  of  Castilleja  levisecta  under  the 
Endangered  Species  Act. 
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Several  commenters  provided 
information  on  the  status  of  various 
populations  of  Castilleja  levisecta  that 
updated  the  information  presented  in 
the  proposed  rule.  That  information  has 
been  incorporated  into  the  Background 
and  Summary  of  Factors  sections  of  this 
final  rule.  The  primary  issue  of  concern 
raised  by  commenters  is  the  Service's 
intent  to  list  this  species  as  threatened 
rather  than  endangered.  The  five 
commenters  that  raised  this  issue  all 
believe  that  endangered  designation 
more  accurately  reflects  the  status  of  C. 
levisecta.  Several  arguments  were 
expressed  to  support  the  contention  that 
endangered  status  is  warranted  for 
Castilleja  levisecta.  Commenters  stated 
that  few  populations  of  this  species  can 
be  considered  secure,  even  though 
several  sites  are  designated  as  preserves 
or  parks;  the  2  populations  at  Fort  Casey 
State  Park  and  the  Bocker  property  have 
documented  declines;  5  privately 
owned  sites  (False  Bay,  Davis  Point, 
Bocker  property,  Ebey's  Landing,  and 
West  Beach)  have  the  potential  for 
development;  populations  in  British 
Columbia,  Canada,  should  not  be 
assumed  to  be  secure  because  the 
Service  has  little  if  any  influence  over 
how  these  populations  are  managed;  the 
number  of  populations  is  down  from  at 
least  30  to  only  10;  and  sites  with  fewer 
than  10  to  30  plants  likely  are  not  viable 
populations.  The  Service  responds  to 
the  issue  of  preferred  status  as  follows. 

The  Service  considered  several  factors 
in  proposing  threatened  status  for 
Castilleja  levisecta,  including  the 
number  of  populations,  number  of 
plants,  rate  of  decline,  distribution  of 
the  populations,  current  management  of 
populations,  and  availability  of 
techniques  for  reversing  the  decline. 
Castilleja  levisecta  was  historically 
reported  from  more  than  30  sites  in 
Washington,  Oregon,  and  British 
Columbia;  today  10  sites  are  extant. 
These  10  sites  are  distributed  in  3 
counties  in  Washington  and  two  islands 
in  British  Columbia,  Canada.  Five  of  the 
10  extant  populations  contain  1.000  or 
more  plants.  Though  2  populations  have 
declined  in  number  by  over  50  percent 
in  the  last  decade,  2  populations  contain 
higher  numbers  of  plants  than  reported 
in  the  proposed  rule.  Active 
management  to  benefit  C.  levisecta  is 
occurring  at  4  sites  (Rocky  Prairie,  Fort 
Casey,  Forbes  Point  and  West  Beach). 
The  Service  agrees  that  designation  of 
sites  as  preserves  or  parks  does  not  in 
and  of  itself  guarantee  the  reduction  or 
removal  of  threats  to  a  species  such  as 
C.  levisecta.  However,  these 
designations  do  afford  some  level  of 
protection  against  certain  threats  such 


as  destruction  of  habitat,  and  can 
provide  greater  potential  for 
implementing  conservation  measures  to 
benefit  the  plant.  With  half  the 
populations  containing  significant 
numbers  of  plants  (i.e.,  1,000  or  greater), 
and  the  distribution  spread  across 
several  counties  in  the  United  States 
and  into  southwestern  Canada,  the 
Service  believes  that  threatened  status  is 
appropriate  for  C.  levisecta. 

Peer  Review 

The  Service  solicited  the  expert 
opinions  of  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
relating  to  the  biological  and  ecological 
information  for  Castilleja  levisecta. 
Comments  provided  by  John  Gamon  and 
Jane  Wentworth,  botanists  with  the 
Washington  Department  of  Natural 
Resources'  Natural  Heritage  Program 
were  incorporated  into  the  final  rule. 
Mr.  Gamon  and  Ms.  Wentworth 
provided  information  supporting  the 
position  of  the  Service  that  C.  levisecta 
was  threatened  by  several  factors  at  each 
occurrence  of  the  species  found  in 
western  Washington.  Dr.  George 
Douglas,  Director,  Conservation  Data 
Center,  Victoria,  British  Columbia, 
provided  information  supporting  the 
position  of  the  Service  that  C.  levisecta 
was  facing  several  threats  at  the  two 
occurrences  found  in  British  Columbia, 
Canada. 

Summary  of  Factors  A£fecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Castilleja  levisecta  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C. 
1533)  and  regulations  implementing  the 
listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  C.  levisecta  Greenman 
(golden  paintbrush)  are  as  follows: 

A.  The  present  or  threatei^ed 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Historic  loss  of  prairie  and  grassland 
habitat  in  the  Puget  Trough  has  reduced 
the  range  of  Castilleja  levisecta,  and 
habitat  loss  continues  to  be  the  primary 
threat  to  remaining  populations. 
Currently,  encroachment  by  nadve  and 
alien  woody  species,  as  discussed  in 
more  detail  under  Factor  E,  is  the 
primary  cause  of  this  habitat 
modification. 


Developinuat  lor  residential  or 
commercial  use  is  a  potential  threat  at 
five  of  the  privately  owned  sites.  False 
Bay,  Davis  Point,  Bocker  property, 
Ebey's  Landing  and  West  Beach.  The 
three  sites  on  Whidbey  Island  (Bocker 
property,  Ebey's  Landing  and  West 
Beach)  are  zoned  for  residential 
development  (County  Planning,  Island 
Co.  pers.  comm.  1996).  The  site  on  San 
Juan  Island  (False  Bay)  is  designated 
rural  (Planning  Department,  San  Juan 
Island  Coimty,  pers.  comm.  1996), 
indicating  that  the  area  is  dominated  by 
agricultural,  forestry  and  recreational 
uses  and  can  be  used  for  the  extraction 
of  sand,  gravel,  and  mineral  deposits. 
This  designation  also  allows  residential 
development.  The  Davis  Point 
population  on  Lopez  Island  is 
"designated  conservancy"  (Planning 
Department,  San  Juan  Island  County, 
pers.  comm.,  1996),  which  allows  the 
construction  of  homes  and  the 
management  of  resources  on  a 
sustained-yield  basis.  Although  no 
plans  for  development  have  been 
initiated  at  these  sites,  the  habitat  for 
these  populations  remains  vulnerable  to 
threats  from  adjacent  areas  that  receive 
high  human  use  (see  Factor  E  for  a  more 
detailed  discussion),  and  to  the 
potential  for  development  on  these 
privately  owned  sites. 

In  recent  history  (since  1850),  the 
suppression  of  fire  has  played  a  critical 
role  in  the  reduction  of  grassland  habitat 
in  the  Puget  Trough  (Kruckeberg  1991) 
and,  therefore,  in  the  reduction  in 
numbers  and  sizes  of  Castilleja  levisecta 
populations.  In  contrast,  a  large,  high 
intensity  fire  at  any  of  the  remaining 
sites  where  C.  levisecta  occurs  may 
eliminate  populations,  although  the 
Service  is  unaware  of  permanent 
extirpations  of  this  species  due  to  fire. 

Loss  of  suitable  haoitat  from  either 
encroachment  of  woody  species  or 
development  in  the  areas  surrounding 
the  disjunct  populadons  prevents 
expansion  of  tbe  species  and  affords  no 
refugia  in  the  case  of  catastrophic  events 
that  affect  existing  populations.  Because 
the  grassland  habitat  in  the  areas 
surrounding  the  existing  populations 
has  been  lost,  it  is  doubtful  that  the 
populations  would  expand  natxirally. 
Thus,  the  continued  existence  of 
Castilleja  levisecta  is  threatened  by  the 
absence  of  available  habitat  for 
recruitment  and  colonization. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Castilleja  levisecta  has  no 
known  commercial  use.  Because  of  its 
showy  golden-yellow  bracts,  C.  levisecta 
is  vulnerable  to  picking  and  collection 
at  public  sites.  Fort  Casey  State  Park, 
Bocker  property,  and  Forbes  Point  are 
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sites  with  high  levels  of  public  use 
where  collection  and/or  trampling  are 
threats  (see  Factor  E).  For  example.  Fort 
Casey  State  Park  receives  a  high  amount 
of  recreational  use,  and  the  potential  for 
overcoUection  is  considered  a  genuine 
threat.  Visitor  use  has  increased  within 
the  last  decade,  and  park  users  have 
been  observed  picking  the  flowering 
plant  (K.  Hageman,  pers.  comm.  1994). 
Once  numbering  over  500  plants 
(Hageman.  pers.  comm.  1994;  Krause,  in 
litt.  1994),  the  Fort  Casey  State  Park 
population  had  declined  to 
approximately  230  individuals  by  1995 
(J.  Gamon  1995;  Krause,  in  litt.  1994). 
Castilleja  levisecta  may  become 
vulnerable  to  collection  by  concerned 
citizens,  amateur  botemists  and  the 
general  public  as  a  result  of  increased 
publicity  following  publication  of  the 
final  rule. 

C.  Disease  or  predation.  Disease  is  not 
known  to  be  a  factor  threatening 
Castilleja  levisecta.  Populations  may 
have  been  reduced  from  historical  levels 
by  grazing  by  livestock  and  rabbits 
(Sheehan  and  Sprague  1984,  Gamon 
1995,  J.  Wentworth,  pers.  comm.  1996). 
Grazing  of  the  flowering  stems  of  C. 
levisecta,  probably  by  rabbits  and/or 
deer,  has  been  observed  at  the  Bocker 
property.  Though  the  effect  is  unknown, 
presumably  grazing  affects  seed  number 
and  reproductive  viability  (K. 
Ludemann,  pers.  comm.  1991; ). 
Wentworth,  pers.  comm.  1996)). 
Livestock  and  exotic  feral  rabbits  also 
graze  the  False  Bay  population  (Sheehan 
and  Sprague  1984).  In  1990  and  1991  at 
the  Forbes  Point  site,  Klope  (pers. 
comm.  1996)  observed  heavy  predation 
on  herbaceous  material  and  seeds  by 
rodents.  Grazing  also  was  noted  at 
Forbes  Point  in  1984  and  1985  (Clampitt 
1985),  which  may  be  reducing  the 
reproductive  potential  at  that  site.  At 
Fort  Casey  State  Park,  all  flowering 
stems  of  a  small  colony  of  C.  levisecta 
were  eaten  by  rabbits  during  the  spring 
of  1996,  thus  eliminating  seed  set  and 
reproduction  for  the  current  year  (J. 
Wentworth,  pers.  comm.  1996). 

The  Rocky  Prairie  Natural  Area 
Preserve  population  of  Castilleja 
levisecta  has  historically  harbored  a 
population  of  the  Whulge  checkerspot 
butterfly  [Euphydryas  editha  taylori),  a 
State  sensitive  species  that  is  a  potential 
seed  predator.  Because  C.  levisecta  is 
not  a  specific  host  and  no  individual 
butterflies  were  observed  at  the  site  in 
1991,  the  threat  is  likely  low  (M. 
Sheehan,  pers.  comm.  1991;  F.  Krause, 
The  Nature  Conservancy,  pers.  comm. 
1996).  Insect  larvae  have  been  observed 
feeding  on  inflorescences  (flowering 
parts)  of  C.  levisecta  (Gamon  1995). 
Although  several  species  of  caterpillar 


were  known  to  prey  on  C.  levisecta 
(Sheehan  and  Sprague  1984,  Evans  et  al. 
1984),  they  are  not  believed  to  currently 
pose  a  threat  (J.  Wentworth,  pers.  comm. 
1996). 

Predation  (grazing  and  seed 
predation)  by  native  species  is  one  of 
the  natiu-al  pressures  historically  faced 
by  Castilleja  levisecta,  but  populations 
that  have  been  reduced  or  stressed  due 
to  other  factors  are  more  vulnerable  to 
decline  and  are  less  able  to  rebound 
after  periods  of  heavy  predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Currently,  no 
regulatory  mechanism  provides  for  the 
protection  of  Castilleja  levisecta  or  its 
habitat.  Castilleja  levisecta  is  listed  as 
endangered  by  the  Washington  Natural 
Heritage  Program  (Washington  Natural 
Heritage  Program  1994).  However,  no 
State  Endangered  Species  Act  exists  for 
plants  in  Washington  and  no  legal 
protection  is  provided  by  the 
Washington  Natural  Heritage  Program 
listing  classification  of  endangered.  The 
province  of  British  Columbia  uses  The 
Nature  Conservancy's  rating  system  and 
has  designated  C.  levisecta  as  a  category 
GlSl  species  (critically  imperilled  due 
to  extreme  rarity  or  because  of 
vulnerability  to  extinction,  and  with 
typically  less  than  5  occurrences)  (G. 
Douglas,  pers.  comm.  1996).  Four  sites 
are  included  among  the  Natural  Heritage 
Program's  Registry  of  Natural  Areas 
(Laura  Smith,  Associate  Director,  The 
Nature  Conservancy,  Washington  State 
Office,  pers.  comm.  1996).  All  of  these 
designations  are  important  because  they 
recognize  the  sensitive  status  of  the 
species  and  encourage  private  land 
owners  and  management  agencies  to 
consider  the  species  in  management 
plans;  however,  they  provide  no  legal 
protection.  Therefore,  changing  land 
management  priorities  or  inadequate 
funding  for  protection  could  leave  the 
species  vulnerable  at  several  of  the  sites. 

The  Rocky  Prairie  Natural  Area 
Preserve  population  has  the  highest 
level  of  protection  of  the  10  sites.  This 
State-owned  site  has  been  actively 
managed  to  eliminate  alien  species, 
including  the  use  of  prescribed  burning 
and  hand  removal  of  invasive  plants. 
Seven  acres  of  the  encroaching  Douglas- 
fir  [Pseudotsuga  menziesii]  were 
directional  ly  felled  and  removed  from 
Rocky  Prairie  during  the  winter  of  1996. 
This  effort  was  accomplished  through  a 
cooperative  agreement  between  the 
Service's  Washington  State  Ecosystems 
Conservation  Program  and  the 
Washington  Department  of  Natural 
Resource's  Natural  Heritage  Program. 
Despite  these  efforts  to  restore  prairie 
composition  and  structure  by  reducing 
shade  onto  the  site  and  improve  the 


conditions  of  the  native  prairie  habitat,  . 
continued  funding  of  restoration  cannot 
be  assiued.  Additionally,  efforts  by  the 
Washington  Department  of  Natural 
Resources  to  eliminate  the  invasive 
Cytisus  scoparius  (Scotch  broom)  and 
Hieracium  pilosella  (mouse-ear 
hawkweed)  at  this  site  are  voluntary  and 
not  statutorially  required.  This 
population  continues  to  face  threats 
from  invasion  of  woody  species. 

Another  publicly-owned  population 
occurs  in  Fort  Casey  State  Park.  Park 
managers  have  implemented  vegetation 
management  measures  (mowing, 
clipping  and  removing  vegetation)  to 
improve  the  conditions  of  the  grassland 
habitat,  and  protective  measures 
(fencing)  to  restrict  tramplihg  the 
Castilleja  levisecta  plants.  However,  the 
plant  continues  to  be  vulnerable  to 
encroaching  vegetation,  picking  (see 
Factor  B),  trampling,  grazing  and  seed 
predation. 

The  Forbes  Point  population  occurs 
on  Federal  land  at  Whidbey  Island 
Naval  Air  Station.  The  Department  of 
Defense  is  participating  in  the 
Washington  Registry  of  Natural  Areas 
Program.  A  Navy  staff  biologist  has 
undertaken  measures  to  evaluate  the 
status  of  the  population.  Efforts  have 
also  been  made  to  eradicate  some 
invasive  non-native  species.  A  fence  has 
been  constructed  to  restrict  people 
trampling  or  picking  the  plants  and  to 
keep  rabbits  from  browsing  Castilleja 
levisecta;  however,  rodents  still  enter 
the  fenced  area  and  consume  seed  (M. 
Klope,  pers.  comm.  1996).  Signs  have 
been  erected  designating  the  site  as  a 
research  area,  but  the  Navy  does  not 
prohibit  public  use  of  this  site,  which 
receives  occasional  foot  traffic 
associated  with  a  nearby  popular  beach 
(M.  Klope,  pers.  comm.  1996). 

The  populations  of  Castilleja  levisecta 
at  Ebey's  Landing  and  the  Bocker 
property  are  also  listed  on  the 
Washington  Registry  of  Natural  Areas. 
Ebey's  Landing  is  on  private  property 
within  the  designated  boundary  of 
Ebey's  Landing  National  Historic 
Reserve.  The  Bocker  property,  owned  by 
Seattle  Pacific  University,  is  currently 
managed  as  a  natural  area  used  for 
education  purposes  with  no  active 
management  to  retain  grassland  habitat. 
The  Bocker  property  is  also  located 
within  the  designated  boundary  of 
Ebey's  Landing  National  Historic 
Reserve.  Although  C.  levisecta  is 
considered  in  the  ciurent  management 
of  the  Historic  Reserve,  management  is 
not  specifically  directed  toward  the 
long-term  conservation  of  the  plant.  As 
a  result,  the  population  is  threatened  by 
predation  and  invasion  of  native 
Douglas-fir  and  alien  woody  plants. 


UMI 


.  dtra!  Ktu  sfer  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Rules  and  Regulations      31745 


Ebey's  Landing,  Bocker  property,  West 
Beacii,  Davis  Point,  and  False  Bay 
populations  of  the  species  are  on  private 
property  and  receive  no  legal  protection. 

The  Bbey's  Landing  National  Historic 
Reserve  was  established  by  the 
combined  efforts  of  the  local  land 
owners,  the  National  Park  Service,  and 
the  U.S.  Congress  to  give  recognition  to 
the  local  land  owners  for  maintaining 
their  dwellings  and  landscapes  in  a 
specific  historic  fashion.  The  Historic 
Reserve  designation  serves  as  a  form  of 
covenants  that  restrict  the  type  of 
landscaping  and  architectural  design 
used  for  the  maintenance  or  remodeling 
of  any  existing  structures  or  the 
construction  of  new  structures  within 
Ebey's  Landing  National  Historic 
Reserve.  The  National  Historic  Reserve 
designation  does  not  prohibit 
development  or  extraction  of  natural 
resources  and  provides  no  protection  for 
biological  resources.  The  National  Park 
Service's  jurisdiction  over  Ebey's 
Landing  National  Historic  Reserve  is 
only  advisory  in  nature  and  is  limited 
to  providing  technical  assistance  to 
State  and  local  governments  and  local 
land  owners  in  the  management, 
protection,  and  interpretation  of  the 
Historic  Reserve  (Gretchen  Luxenberg, 
National  Park  Service,  pers.  comm. 
1997;  Curt  Soper,  Director  of  Agency 
Relations,  The  Nature  Conservancy, 
pers.  comm.  1997;  Stacey  Tucker,  Island 
County  Planning  and  Community 
Development  Department,  pers.  comm. 
1997). 

The  Castilleja  levisecta  populations  in 
Canada  receive  no  regulatory  protection. 
Legislation  to  protect  endangered 
species  has  been  proposed  to  the  British 
Columbia  government,  but  currently  no 
Federal  or  Provincial  law  protects 
sensitive  species.  The  Trial  Islands, 
offshore  from  the  city  of  Victoria,  are 
designated  as  an  Ecological  Reserve  by 
the  British  Columbia  Ministry  of  Parks. 
The  small  population  at  Alpha  Islet  also 
is  located  within  a  designated 
Ecological  Reserve.  Ecological  Reserves 
are  protected  areas  that  generally 
require  permits  for  entry  and  do  not 
allow  consumptive  activities,  like  plant 
collection  or  other  activities  destructive 
to  resoxuces  (L.  Ramsey,  Conservation 
Data  Center,  Ministry  of  Envirooment, 
Lands  and  Parks,  British  Columbia, 
pers.  comm.  1997).  However,  the 
Ecological  Reserve  designation  does  not 
require  specific  management 
recommendations  for  the  plant.  Because 
this  designation  is  an  administrative 
one,  it  could  potentially  be  reversed  by 
administrative  decision,  and  the  site 
could  be  used  for  other  purposes  (G. 
Douglas,  pers.  comm.  1996). 


In  summary,  most  populations  occur 
in  areas  designated  as  reserves  or  parks; 
4  sites  receive  active  management  to 
benefit  the  species  and  help  prevent 
habitat  destruction.  However,  habitat 
management  for  Castilleja  levisecta  is 
not  assured  nor  coordinated  among  the 
various  population  sites. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Grassland  habitat  has  historically  been 
maintained  by  periodic  fires  that 
prevented  encroachment  of  woody  plant 
species  (Sheehan  and  Sprague  1984;  J. 
Agee,  pers.  conun.  1996).  Fire 
suppression  in  recent  years  has  led  to 
invasion  of  grasslands  by  native  species 
such  as  Douglas-fir,  Rosa  sp.  (wild  rose), 
and  Berberis  aqui folium  (barberry). 
Encroachment  by  alien  species  such  as 
Cytisus  scoparius  and  Hiemcium 
pilosella  also  occurs.  These  species  are 
invasive  and  can  dominate  some  areas 
and  compete  with  Castilleja  levisecta  for 
space,  light,  and  nutrients. 

Interspecific  competition  is  a  serious 
threat  to  the  continued  existence  of 
Castilleja  levisecta.  Loss  of  grassland 
habitat  due,  in  part,  to  invasion  of 
woody  species  threatens  the  plant  at  the 
Rocky  Prairie  Natural  Area  Preserve  (J. 
Wentworth,  jjers.  comm.  1996;  Krause, 
in  litt.  1994;  Sheehan,  in  lift.  1994), 
Bocker  property  (K.  Ludemann,  pers. 
comm.  1991;  Krause,  in  litt.  1994; 
Sheehan,  in  litt.  1994;  J.  Wentworth, 
pers.  comm.  1996),  Ebey's  Landing  (Jim 
Larson,  Chief,  Division  of  Natural 
Resources.  National  Park  Service,  pers. 
comm.  1991;  J.  Gamon  pers.  comm. 
1996),  West  Beach  (M.  Mills,  pers. 
comm.  1996;  Krause,  in  litt.  1994; 
Sheehan,  in  litt.  1994),  and  Forbes  Point 
(M.  Klope,  pers.  comm.  1996;  Krause,  in 
litt.  1994;  Sheehan,  in  litt.  1994)  sites. 
Castilleja  levisecta  caimot  survive  under 
a  closed  canopy,  such  as  that  formed  by 
Douglas-fir,  wild  rose,  barberry  and  the 
alien  Cytisus  scoparius.  Those  species 
may  also  outcompete  C.  levisecta  for 
root  space  and  nutrients  (Sheehan  and 
Sprague  1984).  The  species  appears  to 
be  unable  to  compete  successfully 
against  species  that  tend  toward 
monoculture  (J.  Gamon,  pers.  comm. 
1996). 

Four  populations  of  Castilleja 
levisecta  on  Whidbey  Island  (Fort  Casey 
State  Park,  Forbes  Point,  Bocker 
property,  and  West  Beach)  are  also 
threatened  with  tree  andVor  shrub 
succession.  If  left  unchecked, 
encroachment  of  wild  rose  and  Rubus 
sp.  (blackberry)  will  eliminate  the 
population  at  the  West  Beach  site  (M. 
Mills,  pers.  comm.  1996).  Clampitt 
(1985)  noted  the  encroachment  of 
several  aggressive  plants  into  C. 
levisecta  habitat  at  Forbes  Point,  like 


blackberry,  Vicia  sp.  (vetch),  and 
Trifolium  sp.  (clover).  Invasive  shrubs 
and  Douglas-fir,  which  shades  out  C. 
levisecta,  are  competing  with  C. 
levisecta  at  the  Bocker  property  site. 
Numbering  over  1 ,200  individuals  in 
1984,  the  population  had  declined  to 
295  individuals  by  1995  (J.  Gamon 
1995). 

While  fire  may  improve  the  grassland 
habitat  for  Castilleja  levisecta,  the 
impacts  associated  with  fire  prevention 
may  be  a  threat.  An  example  of  this  took 
place  August  9-11, 1996,  in  Thurston 
County,  Washington.  A  fire  was  ignited 
from  the  spark  of  a  train  that  runs 
adjacent  to  Rocky  Prairie.  The  fire 
burned  grasses  and  shrubs  for  greater 
than  10  miles  of  the  railroad  right-of- 
way  and  emergency  vehicles  were 
activated  to  suppress  the  fire.  To  access 
the  fire  adjacent  to  Rocky  Prairie,  the 
fence  ««irroxmding  Rocky  Prairie  NatiuBl 
Area  Preserve  was  cut  at  two  locations 
to  allow  access  of  fire  prevention 
vehicles.  Vehicles  ran  directly  over  a 
portion  of  the  C  levisecta  population, 
breaking  and  compacting  individual 
plants.  Damage  to  plants  and  habitat  are 
often  the  result  of  the  fire  suppression 
activities  associated  with  wildfires 
(James  Agee,  pers.  comm.  1996). 

Trampling  oy  recreationists  may 
threaten  the  plant  at  Fort  Casey  State 
Park  on  Whidbey  Island  where  paths 
had  been  worn  into  the  soil  and  pass 
directly  through  a  Castilleja  levisecta 
population.  A  decorative  fence  erected 
in  1995  partially  restricts  foot  traffic 
through  the  C.  levisecta  population  and 
trampling  by  the  public  at  this  site  has 
been  reduced  (J.  Gamon,  pers.  comm. 
1996),  although  invasion  by  wild  rose 
remains  a  threat.  The  few  plants  that 
formerly  occtuxed  in  Beacon  Hill 
Municipal  Park  in  Victoria  were  located 
in  a  heavily  used  area  of  the  park. 
Trampling  by  the  public  may  have 
contributed  to  the  species  extirpation  at 
Beacon  Hill  (G.  Douglas,  pers.  comm. 
1996). 

None  of  the  private  ownerships  have 
been  fenced  or  are  otherwise  protected. 
The  West  Beach  occurrence  of  Castilleja 
levisecta  is  surrounded  by  beach  front 
homes  and  foot  traffic  passes  through 
the  population  to  access  the  beach. 
Adjacent  property  owners  maintain 
their  lawns  with  fertilizers  and 
herbicides.  Aerial  drift  from  these 
chemical  treatments  that  come  in 
contact  with  C.  levisecta  is  a  potential 
threat.  Across  Fort  Casey  Road  from 
several  new  homes,  the  population  on 
the  Bocker  property  is  threatened  by 
foot  traffic.  At  False  Bay,  several  foot 
paths  have  been  established  through  the 
population  and  individual  plants  have 
been  trampled.  The  only  access  to  the 
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uie  resort  at  False  Bay  is 
through  the  population.  At  Davis  Point, 
C.  levisecta  is  found  on  a  small  patch 
within  a  30-acre  overgrown  lot;  pasture 
grasses  and  wild  rose  are  abundant  and 
threaten  to  overtake  C.  levisecta.  This 
site  has  not  been  managed  and  the  C. 
levisecta  population  has  declined  from 
about  100  plants  prior  to  1994  to  4 
individuals  in  1996  (Wentworth  1996). 
The  Ebey's  Landing  occurrence  is 
adjacent  to  a  road  on  a  steep  hillslope 
overlooking  the  ocean.  Erosion  and 
slumping  have  occurred  on  the  slope 
and  potentially  threaten  the  species  at 
this  location.  Ebey's  Landing  is  a 
recreation  area  with  foot  paths  leading 
to  the  plants  and  trampling  has  been 
documented  (Jane  Wentworth,  pers. 
comm.  1997). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  list  Castilleja 
levisecta  as  threatened.  Threats  to  C. 
levisecta  include  habitat  modiflcation 
through  succession  of  prairie  and 
grassland  habitats  to  shrub  and  forest 
lands;  development  of  property  for 
commercial,  residential  and  agricultural 
use;  low  potential  for  expansion  and 
refugia  due  to  constriction  of  habitat; 
recreational  picking;  and  herbivory. 

Several  of  the  sites  are  designated  as 
preserves  or  afforded  some  level  of 
protection  from  certain  threats  through 
current  management  efforts,  and  50 
percent  of  the  populations  contain  1,000 
or  more  individuals.  The  Service, 
therefore,  believes  the  species  is  not 
currendy  in  danger  of  extinction. 
However,  because  the  remaining 
populations  are  threatened  by  the 
chronic  factors  described  above,  like 
successional  modification  and  potential 
development  of  its  habitat,  Castilleja 
levisecta  is  likely  to  become  endangered 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range. 
The  species,  therefore,  fits  the  definition 
of  threatened  as  defined  by  the  Act. 
Critical  habitat  is  not  being  proposed  for 
this  species  for  reasons  discussed  in  the 
Critical  Habitat  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat 
concurrently  with  determining  a  species 
to  be  endangered  or  threatened.  The 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  for  this  species. 
Such  a  determination  would  provide  no 
additional  protection  to  Castilleja 
levisecta  and  could  increase  the  degree 
of  threat  to  the  species.  As  discussed 


above  under  Factor  B  in  the  Summary 
of  Factors  Affecting  the  Species,  C. 
levisecta  is  vulnerable  to  collecting. 
Publication  of  precise  maps  emd  critical 
habitat  descriptions  in  the  Federal 
Register  would  be  likely  to  increase  the 
degree  of  threats  from  collecting  and 
vandalism,  and  would  increase 
enforcement  problems. 

Critical  habitat  protections  apply  only 
to  Federal  actions  and,  therefore,  critical 
habitat  provides  no  protection  for 
populations  occurring  on  State  or 
private  land  absent  a  Federal  nexus.  In 
addition,  even  where  such  a  nexus 
occurs,  designation  of  critical  habitat 
generally  provides  no  additional 
protection  beyond  that  provided  by 
listing.  In  particular,  even  though  three 
populations  of  Castilleja  levisecta 
located  within  the  administrative 
boundary  of  Ebey's  Landing  National 
Historic  Reserve  (the  first  population  is 
on  private  property,  the  second 
population  is  on  State  park  land,  and 
the  third  population  is  owned  by  SeatUe 
Pacific  University),  the  enabling 
legislation  (National  Parks  and 
Recreation  Act,  1978,  P.L.  95-625, 
section  508)  that  established  Ebey's 
Landing  National  Historic  Reserve  does 
not  provide  the  National  Park  Service 
the  authority  to  manage  biological 
resources  on  the  private  or  State 
property  within  this  National  Historic 
Reserve.  The  National  Park  Service's 
jurisdiction  over  Ebey's  Landing 
National  Historic  Reserve  is  only 
advisory  in  nature  (G.  Luxenberg, 
National  Park  Service,  pers.  comm. 
1997). 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out,  authorized,  or 
funded  by  a  Federal  agency.  As  such, 
designation  of  critical  habitat  may  affect 
non-Federal  lands  only  where  such  a 
Federal  nexus  exists.  Federal  agencies 
must  insure  that  their  actions  do  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Aside 
from  this  added  consideration  under 
section  7,  the  Act  does  not  provide  any 
additional  protection  to  lands 
designated  as  critical  habitat. 
Designating  critical  habitat  does  not 
create  a  management  plan  for  the  areas 
where  the  listed  species  occurs;  does 
not  establish  numerical  population 
goals  or  prescribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat);  and  does  not  have  a  direct 
effect  on  areas  not  designated  as  critical 
habitat. 

In  addition,  all  involved  parties  and 
landowners  have  been  notified  of  the 
importance  of  the  species'  habitat 
Protection  of  its  habitat  can  be 
addressed  through  the  recovery  and 


section  7  consultation  processes. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for 
Castilleja  levisecta  is  not  prudent  at  this 
time,  because  a  designation  would 
increase  the  threat  posed  by  taking  (i.e., 
vandalism,  collection)  and  other  hiunan 
activities,  and  because  the  designation 
of  critical  habitat  would  not  be 
beneficial  to  the  species. 

Available  Coiuervation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  can 
encourage  and  residt  in  conservation 
actions  by  Federal,  State,  and  private 
agencies,  groups,  and  individuals. 
Recovery  efforts  encourage 
communication  and  cooperative  efforts 
among  various  land  managers  and 
owners.  The  Act  provides  for  possible 
land  acquisition  and  cooperation  with 
the  State  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Funding  may  be  available 
through  section  6  of  the  Act  for  the  State 
to  conduct  recovery  activities.  This  may 
assist  in  protection  and  recovery  efforts 
at  Rocky  Prairie  Natural  Area  Preserve 
and  Fort  Casey  State  Park,  sites  owned 
by  the  State  of  Washington.  The 
protection  required  by  Federal  agencies 
and  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species.  If  a  Federal 
action  may  affect  a  listed  species, 
regardless  of  whether  the  activity  occurs 
on  Federal  or  non-Federal  lands,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  population  of  Castilleja 
levisecta  at  Forbes  Point  occurs  on 
Federal  land  at  Whidbey  Island  Naval 
Air  Station.  Federal  actions  there  would 
be  subject  to  section  7  requirements. 
The  National  Park  Service  administers 
Ebey's  Landing  National  Historic 
Reserve,  where  three  populations  of  C. 
levisecta  are  located  on  private  lands. 
The  National  Park  Service's  jurisdiction 
over  the  Reserve  is  advisory  in  nature. 
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However,  in  the  event  the  National  Park 
Service  funded  or  carried  out  any 
activities  that  may  affect  the  species,  it 
would  be  required  to  consult  with  the 
Service.  In  addition,  sections  2(c)(1)  and 
7(a)(1)  of  the  Act  require  Federal 
agencies  to  utilize  their  authorities  in 
furtherance  of  the  purposes  of  the  Act 
to  carry  out  conservation  programs  for 
endangered  and  threatened  species. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  With  respect  to 
Castilleja  levisecta,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  any  for  any  person  subject  to 
the  jurisdiction  of  die  United  States  to 
import  or  export  endangered  or 
threatened  plants;  transport  any  such 
plant  in  interstate  or  foreign  commerce 
in  the  course  of  a  commercial  activity; 
sell  or  offer  for  sale  such  species  in 
interstate  or  foreign  commerce;  remove 
and  reduce  such  species  to  possession 
from  areas  under  Federal  jurisdiction. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62,  17.63  and  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

The  proposal  incorrectly  stated  that 
the  Act  prohibits  any  person  from 
removing,  cutting,  digging  up, 
damaging,  or  destroying  any  endangered 
or  threatened  plant  on  areas  that  are  not 
under  Federal  jurisdiction  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  This 
prohibition  under  section  9(a)(2)(B) 
currentiy  applies  only  to  plant  species 
listed  as  endangered.  Section  4(d)  of  the 
Act  allows  for  the  provision  of  such 
protection  to  threatened  plants  through 
regulation.  This  protection  may  apply  to 
threatened  plants  including  Castilleja 
levisecta  in  the  future  if  regulations  are 
promulfiated. 

It  is  tne  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  Such  information 
is  intended  to  clarify  the  potential 


impacts  of  a  species'  listing  on  proposed 
and  ongoing  activities  within  the  range 
of  the  species.  In  the  case  of  Castilleja 
levisecta,  unauthorized  collection  at 
Forbes  Point  would  constitute  a 
violation  of  section  9  because  this  site 
is  under  Federal  jurisdiction;  collection 
occuring  under  a  Federal  threatened 
species  permit  for  scientific  or  recovery 
purposes  would  not  result  in  a  violation 
of  section  9.  Collection  or  destruction  of 
C  levisecta  on  private  or  other  non- 
Federal  lands  are  not  a  violation  of 
section  9.  However,  when  a  project 
occurring  on  non-Federal  lands  requires 
Federal  authorization,  funding  or 
permiting  and  the  project  may  affect 
listed  species,  including  listed  plants, 
the  action  agency  must  consult  with  the 
Service  under  section  7  of  the  Act  to 
ensure  that  the  Federal  action  (e.g., 
issuance  of  a  Federal  permit)  will  not 
jeopardize  the  survived  of  the  species. 
Absent  a  Federal  action,  the  Act  does 
not  provide  protection  to  threatened 
plants  on  private  lands.  Questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Supervisor, 
Western  Washington  Office,  North 
Pacific  Coast  Ecoregion,  U.S.  Fish  and 
Wildlife  Service,  510  Desmond  Drive, 
S.E.,  Suite  101,  Lacey,  Washington 
98503-1273,  telephone  360/753-9440. 
Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them, 
including  permits,  may  be  addressed  to 
the  U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Endangered  Species 
Permits,  911  NE  11th  Avenue,  Pordand, 
Oregon  97232-4181,  telephone  503/ 
231-2063. 

Required  Detennlnatioiis 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  coimection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  A  notice 
ouUining  the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 
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Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
reco'-dkeeping  requirements. 
Transportation. 

Regulation  Promulgation  ^ 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 


order  under  Flowering  Plants,  to  the  List 
of  Endangered  and  Threatened  Plants,  to 
read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 


(h)* 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
njles 


Flowering  Plants 


Castillefa  levisecta  ...    Golden  paintbrush 


U.S.A.  (OR,  WA). 
Canada  (B.C.). 


Scrophulariaceae  ....    T 


615 


NA 


NA 


Dated:  May  16, 1997. 
Jay  L.  Gerat, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
[PR  Doc  97-15245  Filed  6-10-97;  8:45  am] 

BILLJNQ  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC19 

Endangered  and  Threatened  Wildlife 
and  Plants:  Threatened  Status  for  the 

^■a--  •  !  5'A(jing  Population  of  the 
Sieiiei  s  tKlef 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUKWARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  Alaska 
breeding  population  of  the  Steller's 
eider  [Polysticta  stelleri)  to  be 
threatened  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
determination  is  based  upon  a 
substantial  decrease  in  the  species' 
nesting  range  in  Alaska,  a  reduction  in 
the  number  of  Steller's  eiders  nesting  in 
Alaska,  and  the  resulting  increased 
vulnerability  of  the  remaining  breeding 
population  to  extirpation.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  of  the  Act  for  this 
species.  Critical  habitat  is  not  being 
designated  at  this  time. 
EFFECTIVE  DATE:  July  11,  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 


appointment,  during  normal  business 
hours  at  the  Ecological  Services 
Fairbanks  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  101  12th  Avenue,  Box 
19,  Fairbanks,  Alaska,  99701,  telephone 
(907)  456-0441  or  facsimile  (907)  456- 
0208. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Swem,  Wildlife  Biologist,  at  the  above 
address  (telephone  (907)  456-0441). 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Steller's  eider  is  the  smallest  of 
four  eider  species.  It  was  first  described 
by  Pallas  in  1769  as  Anas  stelleri  and 
was  subsequently  grouped  with  the 
other  eiders  in  the  genus  Somateria.  The 
Steller's  eider  is  now  recognized  as  a 
monotypic  genus,  Polysticta  stelleri 
(American  Ornithologists'  Union  1983). 

The  adult  male  Steller's  eider  has  a 
white  head  with  a  greenish  tuft  and  a 
small  black  eye  patch,  a  black  back, 
white  shoulders,  and  a  chestnut  breast 
and  belly  with  a  black  spot  on  each  side. 
Adult  females  and  juveniles  are  mottled 
dark  brown.  Both  adult  sexes  have  a 
blue  wing  speculum  with  a  white 
border.  The  Inupiat  Eskimo  name  for 
this  eider  is  Iginikkauktuk  and  Yupik 
Eskimos  call  them  Anamissaguq.  The 
Siberian  Yupik  name  used  by  residents 
of  St.  Lawrence  Island  is  Aglekesegak. 

Steller's  eiders  are  sea  ducks  that 
spend  the  majority  of  the  year  in 
shallow,  near-shore  marine  waters 
where  they  feed  by  diving  and  dabbling 
for  molluscs  and  crustaceans  (Petersen 
1980).  Principal  foods  in  marine  areas 
include  bivalves,  crustaceans, 
polychaete  worms,  and  molluscs 


(Petersen  1980,  Troy  and  Johnson  1987, 
Metzner  1993). 

During  the  breeding  season,  Steller's 
eiders  move  inland  in  coastal  areas, 
where  they  nest  adjacent  to  shallow 
ponds  or  within  drained  lake  basins 
(King  and  Dau  1981,  Flint  et  al.  1984, 
Quakenbush  and  Cochrane  1993).  In 
inland  areas,  their  diet  includes  aquatic 
insects  (primarily  chironomid  larvae), 
plant  materials,  crustaceans,  and 
moUusks  (Cottam  1939,  Quakenbush 
and  Cochrane  1993). 

The  current  breeding  distribution  of 
the  Steller's  eider  encompasses  the 
arctic  coastal  regions  of  northern  Alaska 
from  Wainwright  to  Prudhoe  Bay  up  to 
90  kilometers  (km)(54  miles)  inland 
(King  and  Brackney  1993),  and  Russia 
from  the  Chukotsk  Peninsula  west  to  the 
Taimyr,  Gydan  and  Yamal  peninsulas 
(American  Ornithologists'  Union  1983, 
Yesou  and  Lappo  1992).  Actual 
numbers  nesting  in  Alaska  and  Russia 
are  unknown  but  the  majority  of 
Steller's  eiders  nest  in  arctic  Russia 
(Palmer  1976,  Bellrose  1980). 

After  the  nesting  season,  Steller's 
eiders  return  to  marine  habitats  where 
they  molt  (Jones  1965;  Petersen  1980, 
1981).  Concentrations  of  molting 
Steller's  eiders  have  been  noted  in 
Russia  (Gerasimov  in  Kistchinski  1973), 
near  St.  Lawrence  Island  in  the  Bering 
Sea  (Fay  1961),  and  along  the  northern 
shore  of  the  Alaska  Peninsula  (Jones 
1965;  Petersen  1980,  1981).  In  some 
years,  groups  of  tens  of  thousands  may 
molt  in  the  bays  and  lagoons  along  the 
Alaska  Peninsula,  in  particular  Nelson 
Lagoon  and  Izembek  Lagoon  (Petersen 
1980).  In  other  years,  many  of  the  birds 
complete  their  molt  before  arriving  on 
the  Peninsula  (Jones  1965).  Band 
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recoveries  show  that  both  Russia  and 
Alaska  nesting  Steller's  eiders  come 
together  to  molt  in  southwestern 
Alaskan  waters  (Jones  1965). 

During  winter,  most  of  the  world's 
Steller's  eiders  concentrate  along  the 
Alaska  Peninsula  from  the  eastern 
Aleutian  Islands  to  southern  Cook  Inlet 
in  shallow,  near-shore  marine  waters 
(Palmer  1976).  They  also  occur, 
although  in  lesser  numbers,  in  the 
western  Aleutian  Islands  and  along  the 
Pacific  coast,  occasionally  to  British 
Columbia  (Palmer  1976).  A  small 
number  also  winter  along  the  Asian 
coast,  from  the  Commander  Islands  to 
the  Kuril  Islands  (Palmer  1976),  and 
some  are  found  along  the  north  Siberian 
coast  west  to  the  Baltic  States  and 
Scandinavia  (Dement'ev  and  Gladkov 
1967,  Frantzen  1985,  Petraitis  1991, 
Frantzen  and  Henricksen  1992).  In 
spring,  large  numbers  concentrate  in 
Bristol  Bay  before  migration;  in  1992,  an 
estimated  138,000  Steller's  eiders 
congregated  before  sea  ice  conditions 
allowed  movement  northward  (Lamed 
et  al.  1994). 

Species  Status,  Worldwide 

The  status  of  Steller's  eiders 
worldwide  has  been  poorly 
documented.  The  species  occurs 
primarily  in  Russia  during  the  nesting 
season,  where  few  population  censuses 
have  been  conducted.  The  rest  of  the 
year  is  spent  in  marine  areas  where 
large-scale  surveys  are  difficult  and 
expensive,  and  distribution  varies 
within  and  £unong  years  in  response  to 
weather  and  other  factors  (Jones  1965). 
Therefore,  the  variance  in  repeated 
counts  in  specific  areas  is  too  high  to 
identify  statistically  significant 
population  trends  (Robert  Stehn,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1994).  Also,  relative  to  many  other 
waterfowl  species,  Steller's  eiders  have 
not  been  an  important  sport  or 
subsistence  species  so  have  received 
less  attrition. 

Although  the  factors  mentioned  above 
have  contributed  to  the  lack  of 
population  information,  anecdotal 
observations  suggest  that  Steller's  eider 
numbers  may  have  been  declining 
range-wide  for  a  number  of  decades. 
Dement'ev  and  Gladkov  (1952)  reported 
that  the  enormous  flocks  wintering  near 
the  Commander  Islands  at  the  turn  of 
the  century  were  greatly  reduced  by  the 
1930s.  Similarly,  Murie  (1959)  wrote  "it 
is  also  clear  that  there  has  been  a  great 
diminution  in  numbers." 

More  recendy,  the  number  of 
wintering  Steller's  eiders  may  have 
declined  along  the  Alaska  Peninsula, 
where  the  majority  of  the  worldwide 
population  winters  (Lamed  et  al.  1994). 


Sevcfai  biologists  who  have  studied  or 
censused  the  species  in  this  area  believe 
that  Steller's  eider  numbers  have 
decreased,  possibly  to  a  considerable 
degree,  during  the  past  few  decades 
(Chris  Dau,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1994;  Jim  King, 
U.S.  Fish  and  Wildlife  Service,  ret, 
pers.  comm.,  1994;  Margaret  Petersen, 
National  Biological  Service,  pers. 
conun.,  1994;  Robert  Stehn,  National 
Biological  Service,  pers.  comm.,  1994). 
However,  disagreement  exists  as  to  the 
certainty  and  extent  of  a  population 
decline. 

In  summary,  there  is  concern  that 
Steller's  eiders  may  be  declining  in 
number  range-wide,  but  the  magnitude 
of  any  change  in  population  size  is 
unknown  because  of  a  lack  of  precise 
population  estimates.  The  worldwide 
population  is  still  sizable;  138,000  were 
counted  in  Bristol  Bay  in  1992  (Lamed 
et  al.  1994),  and  it  is  likely  that  this 
count  did  not  include  the  entire 
worldwide  population.  Thus,  this  rule 
does  not  include  the  entire  range  of  the 
species  but  includes  only  those  Steller's 
eiders  that  nest  in  Alaska. 

Species  Status,  Alaska  Breeding 
Population 

Historically,  Steller's  eiders  nested  in 
Alaska  in  two  general  regions:  western 
Alaska,  where  the  species  has  been 
essentially  extirpated,  and  the  North 
Slope,  where  the  species  still  occurs.  In 
western  Alaska,  Steller's  eiders  occurred 
primarily  in  the  coastal  fringe  of  the 
Yukon-Kuskokwim  (Y-K)  Delta,  where 
the  species  was  common  at  some  areas 
in  the  1920s,  was  still  present  in  the 
1960s,  but  is  virtually  absent  as  a 
breeder  today  (Kertell  1991).  On  the 
North  Slope,  Steller's  eiders  historically 
occurred  from  Wainwright  east,  nearly 
to  the  United  States-Canada  border 
(Anderson  1913,  Brooks  1915).  The 
species  may  have  abandoned  the  eastern 
North  Slope  in  recent  decades,  but  it 
still  occurs  at  low  densities  from 
Wainvmght  to  at  least  as  far  east  as 
Pnidhoe  Bay. 

Trends  in  Distribution — Information 
on  both  historical  and  current 
distribution  of  Steller's  eiders  in  Alaska 
is  limited.  However,  it  is  certain  that 
Steller's  eiders  once  nested  over  a 
considerably  larger  area  in  Alaska  than 
they  do  now.  Although  the  species  no 
longer  nests  on  the  Y-K  Delta,  early 
qualitadve  assessments  indicated  the 
species  was  "common"  at  several 
coastal  sites  in  the  central  Y-K  Delta 
(Murie  1924,  Conover  1926,  Brandt 
1943).  Specifically,  the  species  was 
found  nesting  near  Kokechik  Bay 
(Brandt  1943),  along  the  Kokechik  River 
(Murie  1924,  Conover  1926),  and  near 


Hooper  Bay  (Dufresne  1924). 
Addidonally,  Alaska  Natives  reported 
that  large  numbers  nested  on  Nelson 
Island  in  1924  (Murie  1959)  and 
Gillham  (1941)  found  them  "in 
considerable  number"  in  the  intertidal 
reaches  of  the  lower  Kashunuk  River  in 
1941.  No  systematic  searches  were 
conducted  for  Steller's  eiders  on  the  Y- 
K  Delta  during  this  period,  so  the  extent 
of  their  nesting  distribution  and 
abundance  was  never  determined. 

By  the  1960s  or  70s,  the  species  had 
largely  vanished  from  the  Y-K  Delta. 
Researchers  (Johnsgard  1964,  Kessel  et 
al.  1964,  Holmes  and  Black  1973)  failed 
to  find  any  nests  in  the  Kokechik  Bay 
area  in  the  1960s,  whereas  the  species 
was  described  as  "surprisingly 
common'"  in  the  area  in  1924  (Brandt 
1943).  Although  pairs  displaying 
nesting  behavior  were  observed  near  the 
Kashunuk  River  as  late  as  1973,  no  nests 
were  found  in  the  area  after  1963 
(Kertell  1991).  Nesting  was  documented 
along  the  Opagyarak  River  in  1969  and 
again  in  1975;  the  single  nest  found  in 
1975  was  the  last  documented  nesting 
attempt  on  die  Y-K  Delta  (Kertell  1991) 
until  a  pair  nested  unsuccessfully  near 
the  Kashunuk  River  in  1994  (Paul  Flint, 
National  Biological  Service,  pers. 
comm.,  1994). 

Steller's  eiders  also  apparenUy  nested 
in  low  numbers  in  southwestern  Alaska, 
on  the  Seward  Peninsula,  and  on  St. 
La\^«nce  Island.  The  species  was 
reported  to  nest  "sparingly"  on  Agattu 
Island  in  the  western  Aleutians  in  the 
1880s  and  a  nest  was  found  at  Unalaska 
in  the  eastern  Aleutians  in  1872.  A 
"few"  nested  at  the  western  end  of  the 
Alaska  Peninsula  in  the  1880s  or  1890s 
(Murie  1959).  A  single  nest  was  found 
on  the  Seward  Peninsula  in  1879 
(Portenko  1981)  and  a  few  nests  were 
found  on  St.  Lawrence  Island  as  late  as 
the  1950s  (Fay  and  Cade  1959).  None 
have  been  found  nesting  in  any  of  these 
areas  since.  Apparently,  Steller's  eiders 
nested  in  several  widely  scattered  areas 
in  western  Alaska  in  addition  to  the  Y- 
K  Delta,  but  presumably  in  low 
numbers,  and  they  probably  ceased 
nesting  in  these  areas  many  years  ago. 

Near  Barrow,  at  the  nortnemmost  tip 
of  Alaska,  Steller's  eiders  still  occur 
regularly,  though  not  annually.  In  some 
years,  up  to  several  dozen  pairs  may 
breed  in  a  few  square  kilometers.  The 
area  immediately  surrounding  Barrow  is 
relatively  accessible,  and  bird  studies 
have  been  conducted  there  for  decades. 
As  a  result,  there  are  records  of  the 
species'  presence  or  absence  from  1900 
(Stone  1900,  in  Gabrielson  and  Lincoln 
1959),  1958  (Myres  1958),  and  1975- 
1981  (Myers  and  Pitelka  1975,  Myers  et 
al.  1976-1981).  In  1991,  more  intensive 
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studidi  on  ihti  iioaliiig  biology, 
predatioa,  and  habitat  selection  of 
Stelier's  eiders  in  the  area  were  initiated 
(Quakenbush  et  al.  1995).  In  contrast, 
elsewhere  on  the  North  Slope,  the 
species  apparently  occurs  at  extremely 
low  densities  over  a  huge  area  and  use 
of  specific  areas  appears  to  be  irregular. 
Evidence  of  nesting  elsewhere  from 
Barrow  has  been  documented  only 
twice  in  recent  years;  females  with 
young  were  seen  in  1993  near  Prudhoe 
Bay  (Michele  Johnson.  University  of 
California,  Davis,  pers.  conun.,  1994} 
and  in  1987  along  the  Colville  River  (T. 
Swem,  unpubl.  Service  data).  As  a 
result,  the  vast  majority  of  both 
historical  and  recent  observations  of  the 
species  on  the  North  Slope  come  from 
Barrow.  While  part  of  this  distinction 
may  be  attributable  to  the  differences  in 
accessibility  and  search  effort  between 
Barrow  and  elsewhere,  it  is  also  true 
that  Stelier's  eiders  seem  to  favor  the 
Barrow  vicinity.  Unfortunately,  because 
of  the  scarcity  of  observations 
elsewhere,  it  is  currently  impossible  to 
determine  how  important  the  Barrow 
area  is  to  the  Alaska  breeding 
population  as  a  whole. 

Sightings  made  during  extensive 
aerial  waterfowl  breeding  pair  surveys 
provide  the  most  comprehensive  view 
of  the  distribution  of  Stelier's  eiders  on 
the  North  Slope.  Waterfowl  are  counted 
annually  from  systematically  located 
transects  that  sample  approximately  2 
percent  of  the  63,210  sq  km  (24,404.12 
sq  mi)  of  waterbird  habitat  on  the  arctic 
coastal  plain  of  Alaska  between  the 
northwest  coast  of  Alaska  and  the 
Alaska-Canada  border  (Brackney  and 
King  1993).  Between  1989  and  1995. 
Stelier's  eiders  were  seen  on  76  separate 
occasions  during  these  surveys,  with 
sightings  ranging  &om  single  birds  up  to 
flocks  containing  20  individuals 
(Brackney  and  King  1993,  King  and 
Brackney  1995).  All  76  sightings  were 
west  of  the  Colville  River  or  in  the 
Colville  River  drainage  (Alan  Brackney, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.,  1994;  Rod  King,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1995), 
indicating  that  the  species  currently 
occurs  predominantly  in  the 
northwestern  portion  of  the  North 
Slope.  Within  the  large  area  in  which 
birds  were  seen,  sightings  were  widely 
distributed  and  ranged  up  to  about  90 
km  (54  mi)  inland  &om  the  coast. 
Despite  the  large  area  over  which 
sightings  occurred,  very  few  were 
observed.  In  1993,  for  example,  only  20 
of  2,617  ducks  seen  along  3.300  km 
(1,980  mi)  of  transects  were  Stelier's 
eiders  (Brackney  and  King  1993),  an 


average  of  one  Stelier's  eider  per  165  km 
of  survey  route. 

In  recent  years,  efforts  have  been 
made  to  search  for  eiders  or,  in  some 
cases,  specifically  for  Stelier's  eiders,  on 
the  North  Slope.  From  1992  to  1996, 
extensive  aerial  searches  for  nesting 
eiders  were  conducted  on  the  arctic 
coastal  plain  of  the  North  Slope.  These 
searches  sampled  approximately  4 
percent  of  a  42,000  sq.  km  (16,215  sq. 
mi)  area.  A  maximum  of  12  Stelier's 
eiders  per  year  was  recorded  during 
these  searches  (Lamed  et  al.  1992; 
Lamed  and  Balogh  1994;  Balogh  and 
Lamed  1994;  Bill  Lamed,  U.S.  Fish  and 
Wildlife  Service,  in  litt..  1995;  B. 
Lamed,  pers.  coram.,  1996).  In  1994,  59 
plots,  2.6  sq.  km  (1  sq  mi)  in  size,  were 
intensively  searched  for  Stelier's  eiders 
from  a  helicopter  in  a  7,041  sq.  km 
(2,718.39  sq.  mi)  area  (Laing  1995);  none 
were  encountered.  In  1995,  intensive 
aerial  searches  were  conducted  in  two 
specific  areas,  near  Teshekpuk  Lake  and 
near  the  mouth  of  the  Chipp  River, 
where  Stelier's  eiders  have  been 
observed  previously;  none  were 
observed  (Robert  Ritchie,  ABR  Inc.,  in 
litt,  1995).  The  low  number  of  Stelier's 
eiders  observed  during  extensive 
searches  of  suitable  habitat  and 
intensive  searches  of  previously 
occupied  areas  indicates  that  the  species 
occurs  at  extremely  low  densities  on  the 
North  Slope. 

Stelier's  eiders  have  been  observed 
recently  near  Prudhoe  Bay  during 
intensive  eider  searches  conducted  from 
the  ground.  Although  the  species  was 
not  recorded  during  the  1980s  (North 
1990;  Declan  Troy,  Troy  Ecological 
Research  and  Associates,  pers.  coram., 
1995),  a  few  pairs  were  seen  each  year 
between  1992  and  1994  (D.  Troy,  pers. 
coram.,  1995),  and  a  female  with  young 
was  seen  in  1992  (M.  Johnson,  pers. 
comra.,  1994). 

Observations  of  local  residents  and 
early  naturalists  indicate  that  the 
species  originally  occupied  the  eastem 
North  Slope,  whereas  none  have  been 
seen  in  this  region  for  several  decades. 
For  instance— (1)  Bill  Patkotak,  a 
resident  of  Wainwright,  saw  Stelier's 
eiders  near  Collinson  Point,  Camden 
Bay  in  the  1930s,  but  none  have  been 
seen  in  this  area  for  many  years;  (2) 
Anderson  (1913)  recorded  the  si>ecies  at 
Barter  Island  but  none  have  been 
reported  there  for  many  years;  and  (3) 
Brooks  (1915)  noted  the  species  at 
Demarcation  Bay  but  none  have  been 
seen  there  since.  It  is  unknown  how 
widespread  or  numerous  the  Stelier's 
eider  was  throughout  the  eastem  North 
Slope,  but  apparently  the  species  has 
abandoned  this  region  in  recent 
decades. 


In  the  central  North  Slope,  sieuer  s 
eiders  have  also  abandoned  some  local 
areas  where  they  historically  nested. 
Stelier's  eiders  nested  near  Cape  Hedkett 
(north  of  Teshekpuk  Lake)  in  the  1940s, 
and  bred  commonly  at  Nikilik  on  the 
Colville  River  Delta  (P.  Sovalik  in  Myres 
1958).  Although  these  areas  are  within 
the  broad  region  occupied  by  Stelier's 
eiders,  none  have  been  seen  in  these 
specific  areas  for  decades,  despite 
continued  observation  (Jim  Helraericks, 
pers.  corara.,  1995). 

Trends  in  Numbers 

Although  Stelier's  eiders  are  seen  and 
counted  during  extensive  waterfowl 
surveys  and  breeding  eider  surveys, 
these  observations  cannot  be  used  to 
precisely  estiraate  the  number  of 
Stelier's  eiders  on  the  North  Slope  for 
three  reasons — 1)  the  species-specific 
probability  of  detecting  Stelier's  eiders 
during  aerial  surveys  has  not  been 
determined  (Rod  King,  pers.  coram., 
1994),  therefore  it  is  impossible  to  use 
the  nuraber  of  sightings  in  the  area 
sarapled  to  estimate  the  number  of  birds 
actually  present  in  the  sample  area;  2) 
so  few  Stelier's  eiders  are  seen  during 
surveys  that  confidence  intervals 
around  estimates  of  the  total  number  in 
the  study  area  are  extremely  wide;  and 
3)  it  is  unknown  whether  Stelier's  eiders 
are  evenly  or  unevenly  distributed,  and 
differences  in  distribution  greatly  affect 
the  precision  of  population  size 
estimates  (Alan  Brackney,  pers.  comm., 
1995).  As  a  result,  no  statistically 
meaningful  population  size  estiraates 
are  available  for  the  North  Slope. 
However,  two  waterfowl  researchers 
who  have  conducted  extensive  aerial 
waterfowl  surveys  on  the  North  Slope  in 
recent  years  subjectively  estiraate  that 
hundreds  to  a  few  thousand  Stelier's 
eiders  inhabit  the  region  (Bill  Lamed, 
pers.  coram.,  1995;  Rod  King,  pers. 
coram.,  1995). 

Since  there  are  no  reliable  counts  of 
Stelier's  eiders  from  which  to  calculate 
a  trend,  all  conclusions  about  trends 
raust  be  raade  by  inferring  that  the 
nuraber  of  Stelier's  eiders  decreased  as 
the  species'  range  in  Alaska  contracted. 
It  is  unknown  how  many  Stelier's  eiders 
nested  historically  on  the  Y-K  Delta,  but 
Kartell  (1991)  estimated  that  a 
maxiraum  of  3,500  pairs  may  have 
nested  on  the  Delta.  This  estimate  was 
raade  by  extrapolating  fixira  the  nuraber 
nesting  in  one  sample  plot  in  1951  and 
1961-1966  to  the  entire  vegetated 
intertidal  zone  of  the  central  Y-K  Delta. 
This  estimate  could  be  biased,  however, 
if  the  nuraber  in  this  study  plot  was  not 
representative  of  coastal  areas  in  the 
central  delta  in  general,  or  if  numbers  in 
the  1960s  were  not  representative  of 
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historical  population  size.  Regardless  ol 
the  number  occurring  historically  on  the 
delta,  however,  the  number  of  Alaska 
breeding  Steller's  eiders  decreased  with 
its  extirpation  from  western  Alaska, 
including  the  Y-K  Delta,  the  Aleutians, 
Alaska  and  Seward  Peninsulas,  and  St. 
Lawrence  Island. 

Similarly,  the  number  of  Steller's 
eiders  nesting  on  the  North  Slope  has 
also  likely  decreased  in  recent  decades 
as  a  result  of  their  abandonment  of 
several  previously  used  nesting  areas. 
Although  birds  using  these  areas  could 
have  shifted  to  other  areas  of  the  North 
Slope,  there  have  been  no  indications 
that  numbers  have  increased  in  other 
areas  or  that  Steller's  eiders  have 
colonized  previously  unused  areas  in 
recent  decades. 

Additionally,  anecdotal  observations 
suggest  that  numbers  may  have 
decreased  in  one  area  on  the  North 
Slope  in  which  Steller's  eiders  are  still 
found.  Inupiat  elders  from  Wainwright 
recall  that  the  species  was  common  near 
Wainwright  many  years  ago,  which 
corresponds  with  the  observations  of 
Bailey  (1948)  and  D.  Bodfish  (in  Myres 
1958).  Now,  Steller's  eiders  are 
considered  rare  near  Wainwright  and 
none  have  been  found  nesting  there  for 
several  years  (Quakenbush  1993). 

In  addition  to  changes  in  distribution 
and  numbers,  anecdotal  observations 
suggest  that  Steller's  eiders  may  be 
successfully  nesting  in  fewer  locations 
than  in  previous  decades.  In  recent 
decades,  nesting  Steller's  eiders  have 
been  documented  in  only  three  areas — 
(1)  at  Barrow;  (2)  on  the  lower  Colville 
River,  where  a  female  with  young  was 
seen  in  1987  (T.  Swem,  unpubl.  data); 
and  (3)  near  Prudhoe  Bay,  where  a 
female  with  young  was  seen  in  1993  (M. 
Johnson,  pers.  comm.,  1994).  In  earlier 
decades,  Steller's  eiders  were  found 
nesting  at  Wainwright  (Bailey  1948), 
inland  on  the  Meade  River  (Bailey 
1948),  Admiralty  Bay  (Reed  1965),  at  the 
confluence  of  the  Chipp  and  Ikpikpuk 
Rivers  (Bailey  1948),  the  mouth  of  the 
Ikpikpuk  River  (nest  and  oological 
records  from  the  Western  Foundation  of 
Vertebrate  Zoology),  the  Topaguruk 
River  (Bee  1958),  and  Pitt  Point 
(Gabrielson  and  Lincoln  1959). 
Although  birds  have  been  detected  in 
these  general  areas  in  recent  years,  no 
nests  have  been  found  despite 
increasing  interest  in  the  species. 
Breeding  may  resume  in  these  areas; 
Steller's  eiders  near  Barrow  show 
considerable  annual  variation  in 
reproductive  effort  and  performance 
(Myers  and  Pitelka  1975a,b;  Myers  et  al. 
1977-1981;  Quakenbush  et  al.  1995,  L. 
Quakenbush,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1996). 


In  summary,  the  breeding  range  of 
Steller's  eiders  in  Alaska  has  contracted 
in  recent  decades.  The  species  no  longer 
nests  on  the  Y-K  Delta  or  other  areas  in 
western  Alaska,  and  is  now  found 
exclusively  on  the  North  Slope. 
Breeding  range  on  the  North  Slope  may 
also  have  contracted.  Apparently  the 
species  is  no  longer  found  in  areas 
historically  occupied  on  the  eastern 
North  Slope  and  in  at  least  two  other 
areas  on  the  central  North  Slope. 
Current  and  historical  population  sizes 
remain  unknown,  but  overall  numbers 
have  likely  declined.  Steller's  eiders 
still  occur  over  a  large  area  on  the  North 
Slope,  but  at  such  low  densities  that 
only  hundreds  or  a  few  thousand 
occupy  the  huge  expanse  of  seemingly 
suitable  habitat.  Although  dozens  of 
pairs  periodically  nest  near  Barrow, 
only  two  nests  have  been  documented 
elsewhere  on  the  North  Slope  in  recent 
years. 

Petition  Background 

On  December  10,  1990,  the  Service 
received  a  petition  from  Mr.  James  G. 
King  of  Juneau,  Alaska,  dated  December 
1,  1990,  to  list  the  Steller's  eider  as 
endangered  throughout  its  range  and  to 
designate  critical  habitat  on  the  Yukon 
Delta  National  Wildlife  Refuge  and  the 
National  Petroleum  Reserve  in  Alaska. 
Pursuant  to  section  4(b)(3)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
the  Service  determined  on  May  8, 1992, 
that  listing  the  Steller's  eider  was 
warranted,  but  precluded  by  listing 
actions  for  higher  priority  species  (57 
FR  19852). 

In  August  1993,  the  Service  reviewed 
the  status  of  the  species  and  concluded 
that  the  available  information  did  not 
support  listing  range-wide,  but  did 
support  listing  the  Alaska  breeding 
population.  On  July  14,  1994,  the 
Service  proposed  to  list  this  population 
as  threatened  (59  FR  35896). 

At  the  time  of  publication  of  the 
proposed  rule,  the  Service  implemented 
a  policy  requiring  that  listing  prof)osals 
be  reviewed  by  at  least  three 
independent  specialists  (59  FR  34270). 
To  comply  with  the  new  Service  policy 
requiring  peer  review  the  Service 
reopened  the  public  comment  period  on 
June  30.  1995  (60  FR  34225),  and 
solicited  the  opinions  of  seven 
independent  specialists. 

The  completion  of  the  listing  process 
for  this  species  was  also  affected  by 
legislation  (Public  Law  104-6)  signed 
into  law  on  April  10. 1995,  that 
prevented  the  Service  from  making- final 
determinations  on  listing  actions  during 
Fiscal  Year  1995.  This  moratorium  was 
extended  until  April  26, 1996,  by 


continuing  budget  resolutions.  When 
the  moratorium  was  lifted,  the  Service 
established  listing  priority  guidance  (61 
FR  24722)  that  gave  highest  priority  to 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of 
outstanding  proposed  listings. 
Following  receipt  of  its  fiscal  year  1997 
appropriation,  the  Service  issued 
revised  listing  priority  guidelines  (61  FR 
64475).  However,  the  Tier  1  and  Tier  2 
priorities  are  unchanged  from  the 
previous  guidelines.  This  final  rule  falls 
under  Tier  2.  At  this  time  there  are  no 
pending  Tier  1  actions:  therefore,  the 
processing  of  this  final  listing  rule 
conforms  with  the  Service's  current 
listing  priority  guidance. 

This  rule  constitutes  the  final 
determination  resulting  from  the  listing 
proposal  and  all  comments  received 
during  both  comment  periods. 

Summary  of  Comments  and 
Reconunendations 

In  the  July  14,  1994.  proposed  rule  (59 
FR  35896)  and  associated  publications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  proposed  rule. 
Appropriate  Federal  and  State  agencies, 
borough,  city,  and  village  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Notices  inviting 
public  comments  were  published  in  the 
Anchorage  Daily  News  and  Fairbanks 
Daily  News-Miner.  On  June  30,  1995, 
the  comment  period  was  reopened  (FR 
60  FR  34225).  and  again,  appropriate 
parties  were  contacted  and  invited  to 
comment.  Comments  were  received 
from  a  total  of  nine  parties  during  the 
two  comment  periods,  including  the 
North  Slope  Borough,  the  Alaska 
Department  of  Fish  and  Game,  the 
Federal  Aviation  Administration,  three 
conservation  organizations,  two  oil 
companies,  and  one  private  individual. 
No  one  requested  a  public  hearing  on 
the  proposal.  Of  the  comments,  four 
supported  listing,  four  were  neutral,  and 
one,  the  Alaska  Department  of  Fish  and 
Game,  opposed  listing. 

Peer  reviewers  were  selected  from  a 
group  of  recognized  experts  on  seaduck 
or  eider  population  monitoring, 
modeling,  or  management.  Individuals 
with  possible  conflicts  of  interest  in 
listing  were  not  selected  tcf  ensure  an 
unbiased  review.  Seven  individuals, 
who  had  published  a  combined  total  of 
453  articles  on  relevant  topics  in  peer- 
reviewed  scientific  journals,  were 
selected.  Four  were  employed  by  the 
Canadian  Wildlife  Service,  two  by 
universities,  and  one  by  the  U.S. 
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National  Biological  Service  (now  the 
U.S.  Geological  Survey  Biological 
Resources  Division).  Five  of  the  seven 
individuals  that  were  selected  reviewed 
the  proposal  and  supporting  documents. 
All  five  supported  listing  the  Alaska 
breeding  population  as  threatened,  and 
one  of  the  five  suggested  that  the 
population  should  be  classified  as 
endangered. 

Written  comments  received  during 
the  comment  periods  are  addressed  in 
the  following  summary.  Comments  from 
all  respondents,  including  the  peer 
reviewers,  are  combined.  Because 
multiple  respondents  offered  similar 
comments  in  some  cases,  comments  of 
a  similar  nature  or  point  are  grouped. 
These  comments  and  the  Service's 
responses  are  as  follows: 

Comment:  The  Alaska  Department  of 
Fish  and  Game  does  not  believe  that  the 
Alaska  breeding  population  is  currently, 
or  ever  was,  a  discrete  or  significant  part 
of  the  world  population.  Therefore,  they 
believe  it  is  inappropriate  to  consider 
this  segment  of  the  population  a  listable 
entity,  and  they  are  opposed  to  listing. 

Service  response:  In  recognizing 
distinct  vertebrate  population  segments 
for  purposes  of  listing,  delisting,  or 
reclassifying  species  under  the 
Endangered  Species  Act,  the  Service 
currently  uses  guidelines  published  in 
the  Federal  Register  on  February  7, 
1996  (61  FR  4721).  To  qualify  as  a 
listable  vertebrate  population,  the 
population  must  be  both  discrete  in 
relation  to  the  remainder  of  the  species 
to  which  it  belongs,  and  significant  to 
the  species  to  which  it  belongs. 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following 
conditions: 

1.  It  is  markedly  separated  bom  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors;  or 

2.  It  is  delimited  by  international 
governmental  boundaries  within  which 
difierences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  or  regulatory  mechanisms  exist 
that  are  significant  in  light  of  section 
4(a)(1)(D)  of  the  Act. 

In  the  case  of  Alaska  breeding 
Steller's  eiders,  the  population  is 
discrete  by  both  criteria  above.  First, 
Alaska  breeding  Steller's  eiders  are 
physically  separated  from  Asia  nesting 
populations  by  hundreds  of  kilometers 
across  the  Bering  and  Chukchi  seas. 
Second,  the  Alaska  breeding  population 
of  Steller's  eiders  is  delimited  by 
international  boundaries.  Within  these 
international  boundaries  differences  in 
conservation  status  exist.  While 
available  information  suggests  that  the 


species  in  Russia  also  may  have 
declined,  population  numbers  are 
estimated  to  range  well  over  100,000 
birds.  However,  the  status  of  the 
breeding  population  in  the  U.S.,  as 
inferred  by  the  contraction  of  nesting 
range,  is  reduced  considerably  from 
historic  times,  despite  the  existence  of 
regulatory  protections  and  an 
abundance  of  seemingly  suitable 
habitat. 

If  a  population  is  considered  discrete 
under  one  or  both  of  the  above 
conditions,  its  biological  and  ecological 
significance  will  then  be  considered  in 
light  of  Congressional  guidance  (Senate 
Report  151,  96th  Congress,  1st  Session) 
that  the  authority  to  list  distinct 
vertebrate  population  segments  be  used 
"sparingly"'  while  encouraging  the 
conservation  of  genetic  diversity.  In 
carrying  out  this  examination,  the 
Service  considers  available  scientific 
evidence  of  the  discrete  population 
segment's  importance  to  the  taxon  to 
which  it  belongs.  This  consideration 
may  include,  but  is  not  limited  to.  the 
following: 

1.  Persistence  of  the  distinct 
vertebrate  population  segment  in  an 
ecological  setting  unusual  or  unique  for 
the  taxon; 

2.  Evidence  that  loss  of  the  distinct 
vertebrate  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  a  taxon; 

3.  Evidence  that  the  distinct 
vertebrate  population  segment 
represents  the  only  surviving  natural 
occurrence  of  a  taxon  that  may  be  more 
abundant  elsewhere  as  an  introduced 
population  outside  its  historic  range;  or 

4.  Evidence  that  the  distinct 
vertebrate  population  segment  differs 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

Loss  of  the  Alaska  breeding 
population  of  Steller's  eiders  would 
represent  a  significant  reduction  in  the 
species'  breeding  range  worldwide. 
Steller's  eiders  nested  historically  along 
many  hundreds  of  kilometers  of 
coastline  in  southwestern  Alaska  and 
the  North  Slope,  which  are  two 
separate,  major  biogeographic  regions  of 
the  State.  On  the  North  Slope,  the 
species  ciurently  occurs  from  the  north 
coast  to  as  much  as  90  km  inland,  and 
from  Wain  Wright  in  the  west  to  Prudhoe 
Bay  in  the  east,  so  its  current  range 
covers  a  sizable  area.  Additionally, 
because  it  historically  also  occurred  on 
the  Y-K  Delta,  other  areas  in 
southwestern  Alaska,  and  the  eastern 
North  Slope,  its  historical  range  in 
Alaska  was  considerably  more 
extensive. 

In  addition,  the  Service  finds  that 
another  factor  is  pertinent  Alaska  is  the 


only  location  in  the  United  States  where 
the  species  breeds.  As  such,  Alaska  is 
the  only  portion  of  the  species'  breeding 
range  over  which  the  United  States 
government  can  exercise  its  authority  to 
provide  for  the  conservation  of  the 
species  during  nesting.  If,  as  some 
researchers  believe,  the  species  is 
declining  range-wide  (Jim  King,  pers. 
comm.,  1994,  Margciret  Peterson,  pers. 
comm.,  1994,  Chris  Dau,  pers.  comm., 
1994,  Robert  Stehn,  pers.  comm.,  1994), 
the  importance  of  providing  for  the 
conservation  of  the  species  in  Alaska 
will  increase.  Furthermore,  by  securing 
the  survival  of  the  Alaska  breeding 
population,  access  to  the  species  for 
scientists  to  identify  the  factors 
controlling  the  population  and  causing 
declines  in  other  areas  will  be 
facilitated.  Ultimately,  this  may  be 
essential  to  the  survival  of  the  species 
as  a  whole.  As  a  result  of  the  extent  of 
the  species'  historical  breeding  range  in 
Alaska,  and  the  potential  future 
importance  to  the  worldwide 
population,  the  Service  finds  that  the 
disappearance  of  the  Alaska  breeding 
population  of  Steller's  eiders  would  be 
a  significant  loss  to  the  species  as  a 
whole. 

Comment:  Accounts  suggest  that  the 
abundance  of  Steller's  eiders  near 
Barrow  has  varied  widely  among  years. 
It  is  likely  that  Steller's  eiders  have 
always  been  rare  on  the  North  Slope  and 
reflpct  a  failure  to  thrive,  typical  of  birds 
in  suboptimal  range. 

Service  response:  Little  is  known  of 
annual  variation  in  Steller's  eider 
population  size  and  breeding 
performance.  However,  recent  studies 
have  found  Steller's  eider  numbers  in 
the  Lena  River  Delta  in  Siberia  to  vary 
tremendously  among  years,  as  well 
(Diane  Solovieva,  Lena  Delta  Nature 
Reserve,  pers.  comm.,  1995  to  L. 
Quakenbusb).  This  suggests  that  the 
variation  in  abundance  seen  at  Barrow 
may  be  typical  of  Steller's  eiders  in 
general,  rather  than  peculiar  to  Barrow 
or  symptomatic  of  birds  on  the 
periphery  of  the  eastern  end  of  the 
species'  range.  Furthermore,  although 
Steller's  eiders  occur  at  low  densities  on 
the  North  Slope,  they  occiu-  over  an 
extensive  area  so  that  possibly  hundreds 
or  as  many  as  a  few  thousand  may  occur 
there  (Bill  Lamed,  pers.  comm.,  1994; 
Rod  King,  pers.  comm.,  1994) 
Historically,  they  were  likely  even  more 
numerous,  as  they  have  apparently 
abandoned  the  eastern  North  Slope  and 
some  other  local  areas  in  the 
northwestern  North  Slope.  Therefore, 
although  historical  abundance  is 
impossible  to  determine,  the  Service 
does  not  agree  that  the  current  apparent 
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scarcity  of  the  species  implies  that  the 
North  Slope  is  suboptimaJ  habitat. 

Comment:  Kertell's  (1991)  estimate  of 
the  number  of  Steller's  eiders  nesting  on 
the  Y-K  delta  was  a  gross  extrapolation 
from  a  single  small  plot  surveyed  only 
seven  times  during  16  years.  The  use  of 
Kertell's  estimate  is  a  poor  basis  for  a 
listing  action.  Furthermore,  it  is 
doubtful  that  the  species  was  ever  very 
abundant  on  the  Y-K  Delta,  and  their 
occurrence  in  this  region  was  marginal. 

Service  response:  Kertell's  (1991) 
estimate  of  the  number  of  Steller's 
eiders  was  not  the  basis  for  this  listing. 
His  estimate  was  based  upon  an 
extrapolation  from  one  small  plot  to  a 
large  expanse  of  habitat  deemed  to  be 
similar  at  a  very  coarse  scale.  This 
extrapolation  would  have  overestimated 
historical  population  size  if  the  density 
within  that  single  plot  exceeded  the 
average  density  in  the  areas  outside  the 
plot,  which  is  quite  possible. 
Conversely,  if  density  within  the  plot 
had  declined  by  the  1950s  and  1960s, 
this  extrapolation  would  have 
underestimated  historical  population 
size.  The  latter  case  is  supported  by  the 
observation  that  Steller's  eiders  had 
disappeared  from  nearby  Kokechik  Bay 
by  the  1960s  although  the  species  was 
common  there  in  1924  (Brandt  1943). 
For  these  reasons,  the  Service  agrees 
that  it  is  impossible  to  retrospectively 
estimate  historical  population  size  with 
any  degree  of  accuracy. 

However,  while  we  have  no  reliable 
estimate  of  historical  population  size, 
Steller's  eiders  were  considered  to  be 
common  by  several  observers  in  several 
locations  in  the  Y-K  delta  (Murie  1924, 
Dufresne  1924,  Conover  1926,  Gillam 
1941,  Brandt  1943,  Murie  1959).  If 
Steller's  eiders  were  equally  common  in 
large  areas  with  comparable  habitat,  the 
total  number  occupying  the  delta  would 
have  been  sizable. 

Comment:  Steller's  eiders  should  be 
listed  throughout  their  range,  not  just 
the  population  that  breeds  in  Alaska. 

Service  response:  Concern  that 
Steller's  eiders  have  declined  in  number 
range-wide  remains  a  concern  but 
additional  data  are  needed.  Regardless 
of  any  possible  worldwide  population 
decline,  at  least  138,000  Steller's  eiders 
wintered  in  southwest  Alaska  in  1992 
(Lamed  et  al.  1993).  Based  upon  this 
large  recent  count,  the  Service  finds  that 
the  species  is  neither  in  danger  of 
extinction  nor  likely  to  become 
endangered  within  the  foreseeable 
futTire  (the  definitions  of  endangered 
and  threatened  species,  respectively). 

Comment:  The  Alaska  breeding 
population  should  be  listed  as 
endangered. 


Service  response:  As  defined  in  the 
Act,  an  "endangered  species'"  is  in 
danger  of  extinction  while  a  "threatened 
species'"  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future.  The  information 
currently  available  to  the  Service 
indicates  that  the  species  regularly 
occurs  in  low  numbers  near  Barrow. 
Although  no  more  than  a  few  dozen 
pairs  occur  there,  there  is  no  suggestion 
that  the  number  near  Barrow  has 
declined  since  the  late  1960s,  when  the 
earliest  observations  were  made. 
Elsewhere  on  the  North  Slope,  the 
species  is  thought  to  nimiber  in  the 
hundreds  to  a  few  thousand  (Bill 
Lamed,  pers.  comm.,  1994;  Rod  King, 
pers.  comm.,  1994).  This  information 
indicates  that  threatened  status  is  the 
most  appropriate  designation  at  this 
time.  The  Service  will  continue  to 
actively  collect  and  evaluate  status 
information  on  Steller's  eiders  and  may 
propose  reclassification  at  any  time, 
should  this  become  warranted. 

Comment:  Critical  habitat  should  be 
established  in  order  to  protect  nesting, 
molting,  and  wintering  areas. 

Service  response:  This  issue  is 
addressed  under  the  section  entitled 
"Critical  Habitat'"  in  this  mle. 

Comment:  The  imp>acts  of  oil  and  gas 
development  have  been  inadequately 
addressed. 

Service  response:  The  past  and 
potential  future  impacts  of  oil  and  gas 
development  remain  largely  unknown. 
Currently,  considerable  effort  is 
expended  to  research  and  monitor  the 
effects  of  oil  and  gas  activities  and  the 
resultant  habitat  alteration  upon 
spectacled  eiders  and  other  birds  near 
F^rudhoe  Bay.  Likewise,  one  of  the 
objectives  of  ongoing  studies  of  the 
ecology  of  Steller's  eiders  near  Barrow 
is  to  identify  the  effects  of  all  forms  of 
human  disturbance  upon  the  species, 
including  those  of  the  local  gas  pipeline 
and  the  accompanying  service  road. 
Knowledge  of  the  impacts  of  oil  and  gas 
development  will  increase  as  these 
studies  proceed.  It  is  important  to  note, 
however,  that  it  appears  that  the  species 
may  be  tolerant  of  oil  and  gas 
development.  Steller's  eiders  regularly 
nest  within  a  few  hundred  meters  of  a 
gas  pipeline  near  Barrow,  and  the 
majority  of  nests  found  in  recent  years 
in  Alaska  have  been  in  proximity  to 
"Gaswell  Road,'"  which  parallels  this 
pipeline.  Furthermore,  one  of  the  only 
two  successful  nests  found  elsewhere 
from  Barrow  in  recent  years  was  located 
near  Prudhoe  Bay,  the  most  heavily 
developed  oil  field  in  Alaska. 

In  acfdition  to  comments  f)ertaining  to 
listing  or  the  designation  of  critical 
habitat,  several  respondents  suggested 


management  or  research  objectives  that 
could  assist  in  conservation  efforts. 
Specific  recommendations  were: 

(1)  A  conservation  plan  to  protect 
important  Steller's  eider  habitat  should 
be  explored; 

(2)  Educational  programs  at  villages 
within  the  range  of  Steller's  eiders 
should  be  expanded  to  reduce  shooting 
and  egging  and  to  encourage  the 
reporting  of  sightings  of  the  species;  and 

(3)  More  information  on  the  impacts 
of  hunting  should  be  gathered, 
including  subsistence  harvest,  and 
accidental  and  illegal  shooting  by  sport 
hunters. 

The  Service  agrees  that  these 
st^gested  actions  have  potential  for 
contributing  significantly  to  the 
conservation  of  the  species  in  Alaska. 
Each  will  be  thoroughly  considered 
during  development  of  recovery 
strategies. 

Summary  of  Factors  Affectiiig  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Alaska  breeding  population  of 
the  Steller's  eider  should  be  classified  as 
a  threatened  species.  Procedures  found 
at  section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Alaska  breeding 
population  of  the  Steller's  eider 
[Polysticta  stelleri]  are  as  follows: 

A.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range.  Habitat  destruction  is 
not  known  to  be  a  major  factor  in  the 
decline  of  Steller's  eiders  in  Alaska.  The 
species  disappeared  from  the  Y-K  Delta 
and  the  eastern  North  Slope  although 
only  a  very  small  portion  of  the  habitat 
in  those  areas  has  been  affected  by 
human  activities.  Other  waterfowl 
species  continue  to  nest  in  large 
numbers  in  these  areas,  demonstrating 
that  what  little  habitat  modification  has 
taken  place  has  not  precluded  waterfowl 
nesting.  Habitat  modification  and 
destruction  do  not  appear  to  have 
played  a  major  role  in  the  decline  of 
breeding  Steller's  eiders  in  Alaska. 
However,  the  factor  or  factors  causing 
the  decline  are  not  understood. 

On  the  North  Slope,  the  current  range 
of  Steller's  eiders  is  largely  contained 
within  the  National  Petroleum  Reserve- 
Alaska  (NPR-A),  which  was  set  aside 
for  oil  and  gas  development.  The 
National  Petroleum  Reserve  Productions 
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Act  of  1976  encourages  expeditious 
leasing  and  permitting  of  oil  exploration 
and  development  activities  in  Petroleum 
Reserves.  Although  very  little  of  NPR- 
A  has  been  leased,  future  leasing  is 
possible  in  areas  where  industry  interest 
is  sufficient.  Potential  impacts  of  oil  and 
gas  exploration  and  development  on 
nesting  Steller's  eiders  are  not  known 
but  Steller's  eiders  have  nested 
successfully  at  Barrow  within  a  few 
hundred  meters  of  a  gas  pipeline  and 
the  accompanying  service  road  and 
Steller's  eiders  frequenUy  feed  in  ponds 
within  meters  of  the  pipeline  (Lori 
Quakenbush,  pers.  coram.,  1995). 

All  but  two  recent,  known  nests  of 
Steller's  eiders  in  Alaska  have  been  near 
Barrow,  which  is  the  largest  Native 
village  in  northern  Alaska.  The  human   . 
population  of  Barrow  increased  58 
percent  in  10  years,  from  2267  in  1980 
to  3469  in  1990  (Harcharek  1992),  and 
village  expansion  is  likely  to  continue 
in  the  future.  Housing  developments, 
gas  Beld  access  and  development,  and 
conveyance  of  land  from  the  Ukpeagvik 
Inupiat  Corporation  to  shareholders 
could  lead  to  nesting  habitat  loss  and 
disturbance  to  nesting  birds.  (Also  see 
discussion  of  increasing  predators 
around  human  use  areas  under  factor  C.) 
Although  Steller's  eiders  nest 
successfully  along  heavily  used  all- 
terrain  vehicle  trails  and  directly  under 
approach  lanes  to  the  airport  that  are 
used  daily  by  large  jets  and  numerous 
smaller  aircraft  (Lori  Quakenbush,  pers. 
comm.,  1995),  the  indirect  effects  of 
development  and  human  presence  can 
be  detrimental  to  Steller's  eiders.  Of  15 
adult  Steller's  eiders  found  dead  near 
Barrow  in  1991-1994,  one  presumably 
died  from  striking  wires  and  five  had 
been  shot  (Quakenbush  et  al.  1995). 

Much  of  the  former  Steller's  eider 
breeding  range  in  western  Alaska  is 
within  the  Yukon  £)elta  National 
Wildlife  Refuge  and  is  protected  from 
major  development  although  some  of 
the  habitat  where  the  species  previously 
bred  is  on  Alaska  Native  land  where 
Federal  involvement  in  protection  is 
low.  However,  the  likelihood  that  large- 
scale  development  will  take  place  in 
this  remote  region  is  limited.  Because  of 
the  large  amount  of  unaltered  habitat 
available  on  the  Y-K  Delta,  it  is  unlikely 
that  the  recovery  of  Steller's  eiders  and 
the  development  of  Native-owned 
private  lands  in  the  area  will  both 
proceed  to  the  point  that  they  conflict. 

Steller's  eiders  occupy  a  vast  expanse 
of  marine  habitat  during  the  non-nesting 
season.  Within  the  marine  distribution 
of  the  Steller's  eider  the  environment 
has  likely  been  affected  by  any  number 
of  human  activities,  including  marine 
transport,  commercial  fishing,  and 


environmental  pollutants.  However, 
there  is  no  evidence  that  modifications 
of  the  marine  environment  have  caused 
the  dechne  of  the  Alaska  breeding 
population  of  Steller's  eiders. 
Substantial  portions  of  the  important 
molting  and  wintering  areas  have  been 
designated  as  National  Wildlife  Refuges, 
State  Game  Refuges,  or  State  Critical 
Habitat  Areas. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Because  of  the  small  numbers 
taken,  overutilization  is  unlikely  to  have 
caused  the  decline  of  Alaska  Steller's 
eiders  or  their  extirpation  firom  the 
Yukon-Kuskokwim  Delta.  In  the  past, 
some  Steller's  eider  eggs  were  collected 
in  Alaska  for  avicultural  exhibition  and 
trade  but  the  issuance  of  Federal 
permits  for  collecting  Steller's  eider  eggs 
for  avicultural  purposes  was  terminated 
in  1987.  A  few  dozen  Steller's  eiders 
were  taken  annually  before  1991  by 
collectors  and  sport  waterfowl  hunters 
on  the  Alaska  Peninsula  and  Kodiak  and 
Nunivak  islands  (Robin  West,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm., 
1991),  but  this  was  prohibited  by 
Service  policy  in  1991.  The  Service  will 
continue  to  collect  information  on  any 
taking  of  Steller's  eiders.  The  Service 
will  consider  listing  the  Russian 
population  when  in  Alaska  under  the 
similarity  of  appearance  provision  of 
section  4(e)  of  the  Act  if  such  is  deemed 
necessary  to  facilitate  enforcement  of 
taking  of  the  Alaska  breeding 
population. 

C.  Disease  or  predation.  Disease  is  not 
known  to  be  affecting  the  population  at 
present,  but  small,  restricted 
populations  are  more  vulnerable  to  all 
decimating  factors,  including  disease. 

Natural  predators  of  Steller's  eiders  in 
Alaska  include  raptors,  gulls,  jaegers, 
ravens,  and  foxes.  Kertell  (1991) 
hypothesized  that  arctic  foxes  [Alopex 
lagopus)  may  have  contributed  to  the 
extirpation  of  Steller's  eiders  on  the 
Yukon-Kuskokwim  Delta  by  increasing 
predation  pressure  when  major  goose 
populations  in  the  region  crashed 
during  the  1960s,  but  this  remains 
unproven. 

Some  predators  may  be  increasing  in 
number  as  a  result  of  human  habitation 
and  development.  Predators  and 
scavengers  such  as  gulls,  ravens,  and 
foxes  have  increased  in  number  due  to 
the  availability  of  refuse  and  handouts 
(Paul  O'Neil,  Animal  and  Plant  Health 
Inspection  Service,  Animal  Damage 
Control,  pers.  comm.,  1993).  Gulls  and 
ravens  are  effective  predators  of  eider 
eggs  and  young,  and  foxes  depredate 
eggs,  young,  and  adults.  Predation  is 
likely  to  increase  near  communities 
where  refuse  is  available  and  could 


significantiy  affect  eiders  in  these  areas. 
In  fact,  of  15  adult  Steller's  eiders  found 
dead  near  Barrow  between  1991  and 
1994,  7  were  believed  to  have  been 
killed  by  predators.  In  addition,  of  26 
nests  found,  17  failed  and  8  of  these 
failures  were  believed  to  have  been 
caused  by  avian  predators  or  foxes 
(Quakenbush  et  al.  1995).  It  is  unknown 
how  the  rate  of  predation  of  eiders  and 
eider  nests  has  been  affected  by  the 
possible  artificial  increase  of  predators 
in  the  Barrow  area. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Subsistence 
and  sport  hunting  of  waterfowl  are 
regulated  under  authority  of  the 
Migratory  Bird  Treaty  Act  (16  U.S.C. 
703-711).  Spring  and  summer 
subsistence  hunting  of  eiders  in  Alaska 
is  currently  in  violation  of  the  Migratory 
Bird  Treaty  Act,  which  prohibits 
hunting  for  most  migratory  birds 
between  March  10  and  September  1. 
The  Service  recognizes,  however,  that 
residents  of  certain  rural  areas  in  Alaska 
depend  on  waterfowl  as  a  customary 
and  traditional  source  of  food.  As  a 
result,  the  Service  has  exercised 
discretion  in  enforcing  seasonal 
restrictions  to  allow  for  traditional 
subsistence  use  of  many  species. 
Starting  in  1994,  the  Service  included 
Steller's  eiders  on  the  closed  season 
species  list,  indicating  that  restrictions 
on  taking  Steller's  eiders  during  all 
seasons  would  be  enforced  as  violations 
of  the  Migratory  Bird  Treaty  Act. 
RecenUy,  modifications  to  the  treaty 
have  been  made  to  legalize  subsistence 
harvest  during  spring  and  summer, 
although  implementation  awaits 
ratification  by  the  U.S.  Senate.  Once 
ratified,  hunting  between  March  10  and 
September  1  will  be  permissible  after 
suitable  regulations  are  adopted.  These 
reglilations  will  be  formulated  to 
accommodate  the  conservation  needs  of 
individual  species,  such  as  Steller's 
eiders. 

Historically,  Alaska  Natives  hunted 
Steller's  eiders  and  their  eggs  for  food  at 
several  villages  (Braund  et  al.  1989; 
Wentworth  1993;  James  Sheridan,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1993),  but  many  villages  along  the 
Steller's  eider  migration  route  have  not 
been  surveyed  so  the  total  annual 
subsistence  harvest  is  unknown 
(Cynthia  Wentworth,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1993). 
However,  Steller's  eiders  are  not  a 
preferred  species  (Quakenbush  and 
Cochrane  1993),  and  they  have  been 
taken  in  far  fewer  numbers  than  the 
other  three  eider  species  (Klein  1966, 
Nelson  1969,  Johnson  1971).  While  not 
an  important  subsistence  species, 
Steller's  eiders  are  occasionally  killed 
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incidental  to  hunting  of  preferred 
species.  Although  apparenUy  limited, 
this  take  may  threaten  the  small 
breeding  segment  near  Barrow  and 
possibly  near  other  villages.  Ongoing 
Service  information  and  education 
programs  aimed  at  gaining  support  in 
Native  villages  for  protecUon  of  Steller's 
and  spectacled  eiders  cdhtinue. 

Sport  hunting  of  Steller's  eiders  was 
prohibited  in  1991.  A  few  may  still  be 
shot  accidentally  or  illegally  by  sport 
hunters  but  the  number  taken,  although 
unknown,  is  likely  small. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Some 
natural  or  manmade  factor(s).  currently 
unknown,  caused  the  extirpation  of  the 
Steller's  eider  from  the  Y-K  Delta  and 
the  eastern  North  Slope  in  Alaska. 
Several  possible  factors  have  been 
proposed  but  supporting  evidence  is 
lacking.  Two  possible  factors  warranting 
discussion  are  changes  in  the  Bering  Sea 
environment  where  Steller's  eiders  molt 
and  winter,  and  ingestion  of  lead  shot 
on  the  y-K  Delta. 

Recent  changes  in  the  Bering  Sea 
ecosystem  have  been  proposed  as  a 
possible  factor  affecting  the  spectacled 
eider  (Stehn  et  al.  1993),  which  was 
classified  as  threatened  in  1993  due  to 
rapid  population  declines  on  the  Y-K 
Delta  and  elsewhere  within  its  range. 
Increasing  Pacific  walrus  (Odobenus 
rosmarus),  gray  whale  [Eschrichtius 
robustus).  and  sea  otter  (Enhydra  lutris) 
populations  may  have  restructured  the 
marine  community  that  forms  the  prey 
base  of  these  species  (Stehn  et  al.  1993, 
Kvitek  et  al.  1992),  and  this  in  turn  may 
have  affected  other  members  of  the 
community.  Similarly,  changes  in 
commercial  fishing  pressure  may  also 
have  affected  the  marine  ecosystem  with 
possible  effects  upon  marine  birds, 
including  eiders  (Stehn  et  al.  1993). 

Recently,  other  species  in  the  Bering 
Sea  have  declined  in  numbers, 
including  Steller's  sea  lions 
{Eumatopias  jubatus]  and  oldsquaws 
{Clangula  hyemalis  (Stehn  et  al.  1993). 
Declines  in  these  species  may  have  been 
caused  by  the  restructuring  of  the 
trophic  system  outlined  above  or. 
alternatively,  the  declines  may  suggest  a 
general  deterioration  of  the  Bering  Sea 
ecosystem  caused  by  contamination  or 
other  factors.  There  is  currently  no 
documentation  of  a  link  between 
changes  in  the  marine  environment  in 
Alaska  and  a  contraction  of  the  breeding 
range  of  Steller's  eiders  in  Alaska. 

It  has  recently  been  shown  that  lead 
shot,  used  for  hunting  waterfowl  for 
many  decades  on  the  Y-K  Delta,  is 
being  ingested  by  spectacled  eiders  with 
potentially  serious  effects  upon  adult 
survival  (Margaret  Petersen,  pers. 


comm..  1994).  Although  nontoxic  shot 
is  now  legally  required  for  waterfowl 
hunting,  illegal  use  of  lead  shot  on  the 
delta  continues.  Furthermore,  it  appears 
that  lead  shot  may  remain  in  txmdra 
wetland  areas  for  many  years,  possibly 
decades,  after  deposition  (Margaret 
Petersen,  pers.  comm.,  1994).  There  is 
no  evidence  indicating  that  ingestion  of 
lead  shot  caused  the  extirpation  of 
Steller's  eiders  on  the  Y-K  Delta  but  the 
ingestion  of  lead  shot  may  have  affected 
the  species  in  some  heavily  himted 
areas.  Furthermore,  residual  lead  shot 
could  potentially  impair  recovery  of  the 
species  if  Steller's  eiders  ingest  lead 
shot  which  remains  in  areas  that 
Steller's  eiders  recolonize.  The  Alaska 
Department  of  Fish  and  Game  and  U.S. 
Fish  and  Wildlife  Service  are 
implementing  educational  programs,  to 
be  followed  by  increasing  enforcement, 
aimed  at  eliminating  the  use  of  lead 
shot. 

Steller's  eiders  that  nest  on  Alaska's 
North  Slope  are  the  only  remaining 
breeding  population  within  the 
jurisdiction  of  the  United  States.  As  a 
result  of  their  low  numbers  and 
restricted  breeding  range,  the  Alaska 
breeding  population  is  at  risk  from 
natural  and  human-caused  factors. 
Major  storms,  predation  or  disturbance 
could  severely  deplete  Steller's  eiders 
numbers  on  the  North  Slope  and  lead  to 
extirpation  of  this  remnant  population. 
The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this 
final  rule.  Based  on  this  evaluaUon,  the 
preferred  action  is  to  list  the  Alaska 
breeding  population  of  the  Steller's 
eider  as  threatened.  While  probably  not 
in  immediate  danger  of  extinction, 
Steller's  eiders  that  breed  in  Alaska 
could  become  endangered  in  the 
foreseeable  future  if  5ie  population 
declines  further. 


Critical  Habitat 


SecUon  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  die  species  is 
determined  to  be  endemgered  or 
threatened.  The  Service  finds  Uiat 
designation  of  critical  habitat  is  not 
prudent  for  the  Alaska  breeding 
population  of  Steller's  eiders  at  diis 
time.  Service  regulations  (50  CFR 
424.12(a)(1)  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 


degree  of  threat  to  the  species,  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species 

SecUon  7(a)(2)  and  regulations 
codified  at  50  CFR  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  the  Service,  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
destroy  or  adversely  modify  their 
habitat.  The  current  nesting  range  of  the 
Steller's  eiders  on  the  North  Slope  is 
largely  contained  within  the  NPR-A. 
Upon  this  rule  taking  effect,  oil  and  gas 
exploration  and  other  activities  that  may 
affect  the  continued  existence  of  the 
Alaska  breeding  population  of  Steller's 
eider  will  be  addressed  through  the 
secdon  7  consultation  process  to  ensure 
that  these  activities  do  not  jeopardize 
the  survival  and  recovery  of  the  species. 
In  addition,  wedand  filling  and  oUier 
activities  subject  to  Federal 
authorization  will  undergo  consultation 
to  avoid  detrimental  impacts.  In  the  fall, 
winter,  and  spring,  the  eiders  disperse 
to  marine  areas  in^outhem  Alaska  also 
used  by  large  numbers  of  other 
waterfowl  and  birds.  Most  of  tl^ese 
areas,  including  Y-K  Delta  where  die 
Steller's  eider  historically  nested,  have 
been  designated  as  National  Wildlife 
Reftiges  and  are  currendy  managed  to 
ensure  that  Federal  and  other  activities 
do  not  deleteriously  affect  these  bird 
concentrations.  The  Service  believes 
that  Federal  involvement  in  both  the 
nesting  and  wintering  areas  where  the 
species  may  occur  can  be  identified  and 
addressed  without  the  designation  of 
critical  habitat.  Therefore,  the  Service 
finds  diat  designation  of  critical  habitat 
is  not  prudent  at  this  time  because  it 
would  result  in  no  known  benefit  to  the 
species  not  already  afforded  by  the  Act. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  section  7 
and  recovery  processes  and,  as 
appropriate,  through  the  section  10 
habitat  conservation  planning  process. 

Available  Conservation  Measures 

Conservation  measures  provided  for 
species  listed  as  endangered  or 
threatened  under  t^e  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal,  State 
and  local  governments  and  private 
organizations,  groups  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 


31756       Federal 


Vol.  62,  No.  112  /  Wednesday,  June  11.  1997  /  Rules  and  Regulations 


and  the  prohibitions  against  taking  and 
harm  are  discussed  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
designated  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  an  action 
may  affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Service  anticipates  consultation 
with  the  U.S.  Army  Corps  of  Engineers 
and  the  U*S.  Department  of 
Transportation  to  avoid  impacts  to 
Steller's  eiders  from  wetland  fill 
permitting  and  other  activities  on  the 
North  Slope.  Consultations  to  identify 
potential  effects  on  Steller's  eiders  are 
also  expected  with  the  U.S.  Bureau  of 
Land  Management  for  NPR-A  lands 
issues,  the  Minerals  Management 
Service  for  outer  continental  shelf  oil 
and  gas  lease  sales,  and  the  National 
Marine  Fisheries  Service  for  commercial 
fishing  regulations. 

The  Service  will  initiate  development 
of  a  recovery  plan  for  the  Steller's  eider 
promptly  upon  listing.  This  recovery 
plan,  prepared  in  cooperation  with  the 
affected  agencies  and  communities,  will 
establish  recovery  goals  and  set  recovery 
task  priorities.  An  educational  program 
to  gain  public  support  for  the  protection 
of  Steller's  eiders  has  already  been 
initiated  and  will  be  expanded 
cooperatively  with  affected 
communities. 

The  Act  and  impleiyenting 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  captiire,  collect,  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 


commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  in  50 
CFR  17.22,  17.23,  and  17.32.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  that  the  following 
actions  will  not  result  in  a  violation  of 
section  9,  provided  the  activities  are 
carried  out  in  accordance  with  any 
existing  regulations  and  permit 
requirements: 

(1)  Unintentional  flushing  or 
disturbing  of  Steller's  eiders  on  the 
species'  Alaska  nesting  or  wintering 
grounds. 

(2)  Federally  approved  projects  that 
involve  activities  such  as,  drilling, 
discharge  of  fill  material,  draining, 
ditching,  or  aleration  of  surface  or 
ground  water  into  or  out  of  a  wetland 
(i.e.,  due  to  roads,  impoundments, 
discharge  pipes,  etc.)  when  such  activity 
is  conducted  in  accordance  with  any 
reasonable  and  prudent  measures  given 
by  the  Service  in  accordance  with 
section  7  of  the  Act. 

(3)  Hunting  endangered  and 
threatened  species  for  subsistence 
purposes  is  permissible  under  the 
Endangered  Species  Act  under  certain 
circumstances  (section  10(e)of  the  Act, 
see  further  discussion  below);  however, 
all  hunting  of  Steller's  eiders  remains 
prohibited  under  other  provisions  of 
law. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of  the 
Alaska  breeding  population  of  Steller's 
eiders  include,  but  are  not  limited  to, 
the  following  activities: 


(1)  Unauthorized  trapping,  capturing, 
or  collecting  of  the  Alaska  breeding 
population  of  Steller's  eiders.  Research 
activities,  where  birds  are  trapped  or 
captured  will  require  a  permit  under 
section  10(a)(1)(A)  of  the  Endeingered 
Species  Act. 

(2)  Intentional  or  accidental  shooting 
or  Steller's  eiders  during  the  sport 
hunting  season.  This  take  will  be 
addressed  in  the  annual  section  7 
consultation  conducted  on  the 
migratory  bird  sport  hunting  season. 
Wanton  killing  or  injury  of  Steller's 
eiders  is  illegal  under  both  the 
Endangered  Species  Act.  MBTA,  and 
other  Federal  and  State  laws. 

Other  activities  not  identified  in  the 
above  two  paragraphs  will  be  reviewed 
on  a  case-by-case  basis  to  determine  if 
a  violation  of  section  9  of  the  Act  may 
be  likely  to  result  from  such  activity. 
Questions  regarding  any  specific 
activities  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Fairbanks 
Field  Office  (see  ADDRESSES  section). 

Section  10(e)  of  the  Act  exempts  any 
Indian.  Aleut,  or  Eskimo  who  is  an 
Alaska  Native  who  resides  in  Alaska,  or 
any  nonnative  permanent  resident  of  an 
Alaska  Native  village,  from  prohibitions 
on  taking  any  endangered  or  threatened 
species  if  such  taking  is  primarily  for 
subsistence  purposes.  Regulations 
prohibiting  or  limiting  subsistence 
harvest  may  be  established  pursuant  to 
section  10(e)(4)  of  the  Act  if  the 
Secretary  determines  that  such  taking 
materially  and  negatively  affects  the 
threatened  or  endangered  species.  The 
Service  is  not  considering  special 
regulations  under  section  10(e)(4)  of  the 
Act  at  this  time,  because  all  hunting  of 
Steller's  eiders  is  currently  restricted 
under  provisions  of  other  Federal  and 
State  laws. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  authority  of 
the  National  Environmental  Policy  Act 
of  1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

Th^  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
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Management  and  Budget  under 
Executive  Order  12866. 
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List  of  Sub)ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PARTIT-^^MFNDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority.  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9»- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  BIRDS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§  1 7. 1 1    Endangered  and  threatened 
wildlHe. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  population  wtiere  endarv 
gered  or  threatened 


Status 


Wt>en 
listed 


Critical 
hat)itat 


Special 
rules 


^IRDS 


Eider.  Steller-s  Polysticta  stelleri  ..    U.S.A  (AK),  Rus-      U.S.A.  (AK  breeding  population  only)      T 

sia. 


616 


NA 


NA 


Dated:  March  21, 1997. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  97-15244  Filed  6-10-97;  8:45  ami 
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Endangered  ar^ti  ^f^''eatene<3  V¥mc^"*«, 
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agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  guajon 
[Eleutherodactylus  cooki)  to  be  a 
threatened  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  guajon  is  endemic  to 
Puerto  Rico  and  is  restricted  to  the 
Pandura  mountain  range  in  the 
southeastern  part  of  the  island.  It  is 
threatened  in  this  area  by  agricultural, 
rural,  and  industrial  development  and 
the  associated  infrastructure.  This  final 
rule  will  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  E.  cooki. 
EFFECTIVE  DATE:  July  11, 1997. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Boqueron  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622,  and  at  the 
Service's  Southeast  Regional  Office, 
1875  Century  Boulevard,  Atlanta, 
Georgia  30345 

FOR  FURTHER  INFORMATiON  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (787/851-7297)  or  Ms. 
Gloria  Bell  at  the  Atlanta  Regional 
Office  address  (404/679-7100). 

SUPPle.me '> ~  -\  =  ■'  MS-" ':  "<w>- ~>0H; 

Background 

Eleutherodactylus  is  the  largest 
vertebrate  genus  with  over  400 
described  species.  Two  major  centers  of 
species  diversity  occur:  northwestern 
South  America  and  the  West  Indies. 
Almost  all  species  share  two 
characteristics — "T-shaped"  terminal 
phalanges,  probably  an  adaptation  for 
climbing,  and  direct  development, 
allowing  for  reproduction  away  bom 
water.  In  the  West  Indies, 
Eleutherodactylus  species  are  a 
dominant  amphibian  group.  No  single 
species  is  naturally  foimd  on  more  than 
one  of  the  four  Greater  Antilles,  and 
most  are  restricted  to  small  areas  within 
an  island  (Hedges  1989).  Seventeen 
species  of  this  genus  are  known  from 
Puerto  Rico  and,  collectively,  they  are 


commonly  knowm  as  "coquis"  (Rivero 
1978,  Moreno  1991). 

The  guajon  (Eleutherodactylus  cooJo), 
also  known  commonly  as  "demon  of 
Puerto  Rico"  or  "demonio  de  Puerto 
Rico,"  is  a  relatively  large  frog, 
approximately  8.5  centimeters  (3.3 
inches)  in  length.  It  is  solid  brown  in 
color,  although  attending  and  calling 
males  may  have  a  yellow  throat  The 
guajon  may  be  the  only  species  of 
Eleutherodactylus  in  Puerto  Rico  that 
exhibits  sexual  dimorphism  in  color 
(Joglar  et  al.  1996).  In  both  sexes,  the 
frogs  have  large,  white-rimmed  eyes, 
giving  the  species  a  specter  or  phantom- 
like appearance.  The  species  is 
characterized  by  having  large  truncate 
discs  and  by  a  peculiar,  melodious  and 
low  voice  which  is  completely  different 
from  any  other  si>ecies  of 
Eleutherodactylus  in  Puerto  Rico 
(Rivero  1978).  Rivero  (1978)  states  that 
its  peculiar  calling  and  phantom-like 
appearance  made  many  local  people 
fearful  of  the  species,  believing  that  the 
mere  sight  of  an  animal  would  be  fatal. 

The  guajon,  first  collected  by 
Chapman  Grant  in  1932,  is  known  only 
from  the  Pandura  range  in  southeastern 
Puerto  Rico  and  west  to  Patillas/San 
Lorenzo  where  it  lives  in  crevices  and 
grottoes  in  and  among  boulders  Uoglar 
et  al.  1996).  Such  grottoes  are 
commonly  referred  to  as  guajonales.  It  is 
from  the  grottoes  or  guajonales  where 
the  species  lives  that  the  frog  derives  its 
name,  the  guajon.  The  species  is 
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apparently  limited  in  distribution  by  the 
rock  formation  where  it  occurs  {Rivero 
1978.  loglar  1992).  Joglar  et  al.  (1996) 
documented  population  fluctuations, 
apparently  related  to  precipitation  and 
temperature.  Numbers  are  lowest  during 
the  winter  months,  during  the  period  of 
least  rainfall  and  lowest  temperatures. 
The  number  of  egg  clutches  and 
juveniles  was  observed  to  be  greatest 
during  the  months  of  October  and 
September.  Eggs  are  laid  on  the  humid 
faces  of  boulders  in  protected 
microhabitats  within  the  grottoes  and 
up  to  59  eggs,  which  may  actually  be 
multiple  clutches,  are  apparently 
guarded  by  the  males  (Rivero  1978, 
Joglar  et  al.  1996).  Diurnal  activity  of  E. 
cooki  occurs  only  inside  the  caves. 
Many  guajones,  however,  have  been 
observed  leaving  the  caves  at  dusk, 
presumably  to  forage  and  rehydrate,  and 
returning  before  dawn  (Joglar  et  al. 
1996). 

Diuing  surveys  conducted  by  Drewry 
(1986),  Joglar  (1992),  and  Joglar  et  al. 
(1996),  the  guajon  was  found  at  its 
historical  localities,  ail  of  which  occur 
within  the  municipalities  of  Yabucoa 
and  San  Lorenzo.  Dr.  Fernando  Bird 
(pers.  comm.)  also  reports  the  species 
&om  the  municipalities  of  Las  Piedras 
and  Humacao.  Little  historical  data  is 
available  on  abundance;  therefore, 
reductions  in  populations  are  difficult 
to  document.  Nevertheless,  E.  cooki  is 
endemic  to  Puerto  Rico  and  is  extremely 
restricted  in  geographical  distribution. 
Further,  it  is  a  habitat  specialist  (i.e., 
requires  a  particular  habitat  type)  and 
occurs  only  on  privately-owned  lands. 
Threats  to  the  species  include 
deforestation  and  earth  movement  for 
agricultxu^l  activities  and  rural 
development,  road  construction, 
including  the  construction  of  a  major 
four-lane  highway,  and  the  construction 
of  a  reservoir. 

Previous  Federal  Action 

In  the  Service's  notices  of  review  for 
vertebrate  candidates  published  in  the 
Federal  Register  of  December  30,  1982 
(47  FR  58454),  September  18,  1985  (50 
FR  37958),  January  6,  1989  (55  FR 
17475)  and  November  21,  1991  (56  FR 
58804),  Eleuthemdactylus  cooki  was 
included  as  a  category  2  species.  At  that 
time,  Category  2  species  were  those  that 
were  being  considered  for  possible 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife, 
but  insufScient  data  on  biological 
vulnerability  and  threat  were  not 
currently  available  to  support  such  an 
action.  Designation  of  Category  2 
species  was  discontinued  in  the 
December  5,  1996,  Federal  Register 
notice  (61  FR  64481). 


During  a  symposium/workshop  on 
Puerto  Rican  reptiles  and  amphibians 
held  in  Puerto  Rico  in  April  of  1990, 
Moreno  (1991)  believed  that  the  guajon 
was  declining  and  in  urgent  need  of  a 
status  survey.  Status  surveys  conducted 
in  1991  and  1992  indicated  that  the 
guajon  is  extremely  restricted  in 
distribution  eind  currently  faces 
significant  threats  Oogl^  1992).  Joglar  et 
al.  (1996)  recommended  that,  aldiough 
studies  of  2  specific  areas  conducted 
between  1991  and  1994  did  not  indicate 
that  those  particular  populations  were 
declining,  protecting  the  species  was 
essential  due  to  its  limited  distribution 
and  rapid  development  of  its  habitat. 
The  Service  elevated  this  species  to  a 
candidate  and  proposed  it  for 
threatened  status  on  October  2,  1995  (60 
FR  51432).  Because  additional 
information  became  available 
concerning  the  species'  distribution  and 
biology,  the  Service  reopened  the 
comment  period  on  October  4,  1996  (61 
FR  51878). 

The  processing  of  this  final  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5,  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings.  This  rule  falls  under  Tier  2. 
Presently,  there  are  no  pending  Tier  1 
actions  in  Region  4.  In  the  development 
of  this  final  rule,  the  Service  has 
conducted  an  internal  review  of  all 
available  information  on  the  species  and 
its  habitat. 

Summary  of  Comments  and 
Reconunendations 

In  the  October  2,  1995,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  requested  to  comment.  A 
newspaper  notice  inviting  general 
public  comment  was  published  in  The 
San  Juan  Star  on  October  31 ,  1995,  and 
in  the  El  Nuevo  Dia  on  October  25, 
1995.  The  Service  also  solicited  the 
expert  opinions  of  three  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to 
distribution,  abundance,  status  and 
biological  and  ecological  information  for 


the  guajon.  In  response  to  the  proposed 
rule,  four  comment  letters  were 
received,  three  of  which  were  from 
specialists.  One  specialist  provided 
additional  distributional  data  on  the 
species,  increasing  its  known  range  to 
include  the  municipalities  of  Las 
Piedras  and  Humacao  in  southeastern 
Puerto  Rico  and  agreed  that  the  species' 
habitat  is  threatened  by  human  related 
activity.  A  second  specialist  stated  that 
the  range  of  the  guajon  is  limited  and 
that  any  significant  alteration  of  its 
habitat  might  have  an  effect  on  its 
existence.  Comments  supplying 
supplemental  data  have  been 
incorporated  into  the  Background 
section  of  this  rule,  as  appropriate.  A 
public  hearing  was  neither  requested 
nor  held. 

On  October  4.  1996,  the  Service 
reopened  the  comment  period.  The 
Service  again  solicited  the  expert 
opinions  of  three  appropriate  and 
independent  specialists.  In  response  to 
the  proposed  rule,  five  comment  letters 
were  received,  three  of  which  were  fium 
specialists.  The  Natural  Resource 
Conservation  Service,  U.S.  Department 
of  Agricultiue,  stated  that  the  listing  of 
the  guajon  was  important  and  expressed 
interest  in  coordinating  with  the  Fish 
and  Wildlife  Service  in  order  to  identify 
agricultural  land  where  the  species 
occurs. 

The  following  is  a  summary  of  other 
comments  and  concerns  (referred  to  as 
"Issues"  for  the  purposes  of  this 
summary)  regarding  the  proposed  rule 
that  were  expressed  in  writing. 
Comments  of  similar  content  have  been 
grouped  together. 

Issue  1 ;  Two  commenters  indicated 
that  without  the  designation  of  critical 
habitat  the  listing  of  the  species  would 
not  be  beneficial. 

Response:  The  Service  believes  that, 
because  the  guaj6n.occupies  an 
extremely  restricted  geographic  area  in 
Puerto  Rico,  protection  of  its  habitat  can 
be  accomplished  through  the  Section  7 
jeopardy  standard  and  through  Section 
9  prohibitions  against  take.  Harm  in  the 
definition  of  "take"  in  the  Act  (50  CFR 
17.3)  means  an  act  which  actually  kills 
or  injures  wildlife.  Such  an  act  may 
include  significant  habitat  modification 
or  degradation  where  it  actually  kills  or 
injures  wildlife  by  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding  or  sheltering.  This  issue  is  also 
addressed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Issue  2:  Two  commenters 
recommended  that  the  species  remain  a 
candidate  for  its  protection  imtil  an 
ongoing  study  of  the  guajon's 
reproductive  biology  is  completed. 
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Response:  Candidate  species  receive 
no  statutory  protection  under  the  Act. 
Thus,  having  it  remain  a  candidate 
would  not  provide  the  maximum 
conservation  benefit  to  the  guajon.  The 
Act  requires  the  Service  to  make  a 
listing  determination  based  upon  the 
best  scientific  and  conunercial  data 
available.  The  Service  believes  that 
sufficient  information  on  status  and 
threats  is  available  to  vs^arrant  listing  the 
species  as  threatened.  Information 
derived  from  the  ongoing  study  of 
reproductive  biology  will  be  valuable 
for  recovery  purposes  and  will  be 
incorporated  into  the  recovery  plan. 

Issue  3:  A  commenter  indicated  that 
while  scientific  collection  had  not 
adversely  affected  the  species,  other 
human-related  factors  do  affect  the 
guajon.  Another  commenter  indicated 
that  collecting  by  artisans  was  probably 
not  a  threat  due  to  the  difficulty  and  the 
danger  of  entering  the  caves,  but  stated 
that  scientific  collecting  should  be 
regulated. 

Response:  The  rule  states  that 
collection  has  been  identified  as  a 
problem  by  scientists  for  other  species 
of  Eleutherodactylus;  therefore,  it 
should  be  considered  as  a  potential 
threat  for  the  guajon.  This  issue  is 
addressed  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  is  this 
rule 

Suiiiniar%  ut  t  actors  ,\lierung  the 
Spei.ies 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  guajon  should  be  classified  as 
a  threatened  species.  Procedures  found 
at  Section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  guajon 
(Eleutherodactylus  cooJti)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
CurtaHment  of  Its  Habitat  or  Range 

The  guajon  is  only  known  fitmi  the 
municipalities  of  Yabucoa,  San  Lorenzo, 
Humacao,  and  Las  Piedras  in  the 
Pandura  range  in  the  extreme 
southaestem  comer  of  Puerto  Rico. 
Deforestation  and  earth  movement  for 
agricultural  and  rural  development  have 
encroached  upon  known  habitat  of  the 
species.  Deforestation  may  result  in 
increased  flash  flooding,  resulting  in  the 
drowning  of  adults  and  the  destruction 
of  nests.  The  practice  of  planting  crops 


right  up  to  the  entrance  of  the 
guajonales  may  eliminate  nocturnal 
habitat  of  the  species  and  increase  the 
pesticide  and  fertilizer  run-off  into  the 
water  flowing  under  the  caves.  Caves 
are  also  often  used  as  garbage  dumps. 
Road  construction  and  the  associated 
cut  and  fill  has  eliminated  habitat 
(Drewry  1986).  A  major  four-line 
highway  is  currently  proposed  through 
the  area,  as  is  the  construction  of  a 
major  reservoir. 

B.  Overutihzation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  not  previously  identified  as 
a  determinant  factor  in  the  decline  of 
the  guajon  specifically,  scientific 
collecting  of  related  species  of  coqui  in 
Puerto  Rico  may  have  contributed  to 
declines.  In  a  survey  of  only  seven 
museums  in  both  Puerto  Rico  and  the 
United  States,  numerous  specimens  of 
the  web-footed  coqui  (E.  karlschmidti) 
and  the  mottled  coqm  [E.  eneidae)  were 
located,  with  a  total  of  473  preserved 
individuals  of  the  former  and  325  of  the 
latter  species  (Joglar  1992).  Both  of  these 
related  species'  status  are  under 
evaluation  by  the  Service  because  of 
their  extreme  rarity.  Collection  of  other 
Eleutherodactylus  sp.  for  use  in  local  art 
has  also  been  documented,  and  this 
activity  is  currently  being  evaluated  by 
the  Commonwealth  government  for 
possible  regulation. 

C.  Disease  or  Predation 

Disease  has  not  been  documented  as 
a  foctor  in  the  decline  of  this  species. 
However,  examination  of  both  preserved 
and  live  specimens  of  the  guajon 
revealed  that  the  species  is  parasitized 
by  the  tick  Omithodoros  talaje. 
Nevertheless,  the  effect  of  this  parasite 
on  the  guajon  has  yet  to  be  studied 
(Joglar  1992,  Joglar  et  al.  1996). 
Introduced  species  such  as  cats,  rats, 
and  mongoose,  active  at  night,  may 
adversely  affect  densities  of  this  species 
by  feeding  on  the  frogs  and  their  eggs. 

■  D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However, 
the  guajon  is  not  yet  on  the 
Commonwealth  list.  Federal  listing 
would  provide  immediate  protection 
under  the  Act,  and  by  virtue  of  an 
existing  section  6  Cooperative 
Agreement  with  the  Commonwealth, 
will  also  assure  the  addition  of  this 
species  to  the  Commonwealth  list  and 
enhance  its  protection  and  possibilities 
for  funding  needed  research. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  decline  in  populations  of 
amphibians  has  become  apparent 
globally.  Factors  which  may  be 
responsible  for  the  decline  of 
amphibians  include  habitat  destruction 
and  modification,  acid  rain,  pesticide 
contamination,  introduction  of  non- 
native  predators  and  competitors, 
agriculture,  mining  and  logging, 
increased  levels  of  ultraviolet  radiation, 
collection,  and  global  climatic  change 
(Wake  and  Morowitz  1991,  Joglar  and 
Burrowes  1996). 

Flash  floods,  droughts,  and 
catastrophic  storms,  such  as  Hurricane 
Hugo  which  occurred  in  1989,  may  have 
caused  localized  extirpations  of  other 
species  of  Eleutherodactylus  in  specific 
areas  in  Puerto  Rico  (Burrowes  and 
Joglar  1991,  Joglar  1992,  Joglar  and 
Burrowes  1996).  Hurricane  Hugo 
negatively  affected  the  abundance  of  E. 
portoricensis,  a  species  which  is  not 
abundant  and  is  restricted  in 
distribution  (Joglar  and  Burrowes  1991). 
The  guajon  is  endemic  to  Puerto  Rico, 
a  habitat  sp>ecialist,  and  extremely 
restricted  in  distribution.  It  is  known 
only  from  the  southeastern  part  of  the 
island. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list 
Eleutherodactylus  cooki  as  threatened, 
because  the  species  is  extremely 
restricted  in  distribution  and  is 
specialized  in  habitat  utilization. 
Activities  such  as  dam  and  road 
construction  and  land  conversion  to 
agriculture  threaten  to  significantly 
reduce  available  habitat.  While  not  in 
immediate  danger  of  extinction,  the 
guajon  is  likely  to  become  an 
endangered  species  in  the  foreseeable 
future  if  present  threats  continue.  The 
reasons  for  not  designating  critical 
habitat  for  this  species  are  discussed 
below  in  the  "Critical  Habitat"  section. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
v^thin  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
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a  inui  imnation  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that  the 
designation  of  critical  habitat  is  not 
prudent  for  the  guajon.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

While  collection  has  not  been 
documented  as  contributing  to  the 
decline  of  the  guajon  specifically,  large 
numbers  of  other  Eleutherodactylus 
species,  including  several  identified  as 
species  at  risk,  have  been  documented 
in  scientific  collections.  Collection  of 
Eleutherodactylus  sp.  has  been 
documented  for  use  by  local  artisans, 
and  such  collection  is  currently  under 
evaluation  by  the  Commonwealth 
government  for  possible  regulation.  In 
addition,  due  to  the  appearance  of  the 
animal,  Rivero  (1978)  stated  that  local 
people  were  fearful  of  them.  This  fear 
could  lead  to  killing  of  guajon. 

The  guajon  is  rare  and  restricted  in 
range,  and  taking  for  scientific  and 
private  collection  would  pose  a  serious 
threat  to  the  species  if  specific  site 
information  were  released.  The 
publication  of  critical  habitat  maps  in 
the  Federal  Register  and  local 
newspapers  and  other  publicity 
accompanying  critical  habitat 
designation  would  likely  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  if  such  habitat 
were  designated.  The  Service  tielieves. 
therefore,  that  the  identification  of 
critical  habitat  may  increase  the  threat 
to  the  species.  The  locations  of 
populations  of  this  species  have 
consequently  been  described  only  in 
general  terms  in  the  final  rule.  Any 
existing  precise  locality  data  would  be 
available  to  appropriate  Federal,  State, 
and  local  governmental  agencies  from 
the  Service  office  described  in  the 
ADDRESSES  section. 


Regulations  promulgated  for 
implementing  Section  7  of  the  Act 
provide  for  both  a  jeopardy  standard, 
based  on  listing  alone,  and  for  a 
destruction  or  adverse  modification 
standard,  in  cases  where  critical  habitat 
has  been  designated.  The  guajon 
occupies  an  extremely  restricted 
geographic  area  in  Puerto  Rico  and, 
once  listed,  the  Service  believes  that 
protection  of  guajon  habitat  can  be 
accomplished  through  the  Section  7 
jeopardy  standard,  and  through  Section 
9  prohibitions  against  take. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  results  in  conservation 
actions  by  Federal,  Commonwealth,  and 
private  agencies,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Commonwealth  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  Such  acUons  are  initiated 
by  the  Service  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codiBed  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agency  actions  that  may 
require  consultation  as  described  in  the 
preceding  paragraph  include  the  Army 
Corps  of  Engineers  and/or  National 
Resource  Conservation  Service 
(previously  Soil  Conservation  Service) 
involvement  in  the  construction  of  a 
reservoir.  Rural  Development  (formerly 
Farmer's  Home  Administration)  funding 
of  water,  sewer,  and  power  lines,  as  well 
as  residential  developments;  and  the 
Federal  Highway  Administration's 
involvement  in  the  construction  of 


small  roads  and  a  major  highway 
through  the  area. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  threatened  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21 
and  17.31,  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (includes  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.32.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activides.  For 
threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act.  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  Service's 
Southeast  Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (404/679-7313). 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  at  the 
time  of  listing.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  listing  on  proposed  or  ongoing 
activities.  The  only  known  populations 
of  guajon  are  located  on  privately- 
owned  land.  The  Service  believes  that, 
based  on  the  best  available  information, 
the  following  actions  will  not  result  in 
a  violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
reauirements: 

U)  Possession  of  legally  acquired 
guajon,  under  Service-approved 
permitted  conditions;  and 

(2)  Federally  funded  or  regulated 
projects  that  involve  activities,  such  as 
dam  and  road  construction,  earth 
movement  for  agricultural  activities  and 
rural  development,  or  diversion  or 
alteration  of  surface  or  groimd  water 
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flow  into  or  out  of  grottoes  [e.g.,  due  to 
roads,  impoundments,  discheu^e  pipes, 
storm  water  detention  basins,  etc.), 
when  such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  accordance  with  section  7  of  the  Act. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of  the 
guajon,  include,  but  are  not  limited  to: 

(1)  Unauthorized  collecting  or  capture 
of  the  species; 

(2)  Purposeful  introduction  of  exotic 
species,  such  as  cats,  rats,  and 
mongoose,  that  may  adversely  affect 
densities  of  this  species  by  feeding  on 
adults  or  eggs; 

(3)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  (e.g., 
rock  removal,  discharge  of  fill  materials, 
earth  movement  for  agricultural 
activities  and  rural  development,  or 
diversion  or  alteration  of  surface  or 
ground  water  flow  into  or  out  of 
grottoes)  when  such  activity  is  not 
conducted  in  accordance  with  section  7 
of  the  Act; 

(4)  Pesticide  applications  in  violation 
of  label  restrictions;  and 

(5)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into 
areas  supporting  this  species. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Boqueron 
Field  Office  (sc    *DDRessES  section). 
Requests  for  co^._5  _;  l:.-  .egulations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  1875 
Century  Boulevard,  AUanta,  Georgia 
30345-3301  (404/679-7313). 
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ilicy  Act 


The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  PR  49244). 


Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

Part  17— {AMENDED] 

1.  The  autfierity  citation  for  part  17 
continues  to  read  as  follows: 

Aathority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  AMPHIBIANS,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§17.11    EfKtanQered  end  ttnMsnsd 


(h)» 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  eridan- 
gered  or  threatened 


Status      Wttenlisied 


Critical 
hat)itat 


Special 
rules 


Ainphibians 
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Species 


Common  name 


Scientific  name 


Vertebrate  popu- 
Historic  range  lation  where  eridan-      Status      When  listed 

gered  or  threatened 


Cntical 
habitat 


Special 
rules 


Guajon 


Eleutherodactylus         U.S.A.  (PR) 
cooki. 


NA 


617 


NA 


NA 


ISS 


Dated:  May  16.  1997. 
|ay  L.  Gent, 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  97-15300  Filed  6-10-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


Qi^nCi  O^-  PERSONNEL 
MANA.3EMENI 

5  CFR  P-ans  58 <  a"d  582 

Procetsmq  Garr>lshrnenr  Orders  for 
Chiid  Support  and  Airrof-y  and 
Commerctai  Gar'^.isrimt-'"'  '^'  -"pcf-  al 
fe'Tipioyees  Pay 

AGtNCY.  office  of  Personnel 

Management. 

ac^'ON:  Proposed  rulemaking. 

iUMMASY:  The  Office  of  Personnel 
Miiiiugement  (0PM)  proposes  to  amend 
the  rules  for  processing  garnishment 
orders  for  child  support  and  alimony 
and  the  rules  for  processing  commercial 
garnishment  orders.  The  majority  of  the 
amendments  to  the  child  support  and 
alimony  garnishment  regulations 
("support  regulations")  are  mandated  by 
the  provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996. 

In  addition,  OPM  proposes  to  amend 
both  the  support  regulations  and  the 
commercial  garnishment  regulations  to 
provide  that  while  the  Federal 
Government's  sovereign  immunity  has 
been  waived  to  allow  for  processing 
garnishment  orders,  this  waiver 
necessarily  limited  and  that  the  Federal 
Government  is  not  liable  to  pay  money 
damages  for  failure  to  comply  with  legal 
process. 

DATES:  Comments  should  be  received  by 
Au  1997. 

ADDRESSES:  Send  or  deliver  conunents 
to  Lorraine  Lewis,  General  Counsel, 
Office  of  Personnel  Management,  Room 
7355. 1900  E  Street  NW..  Washington, 
DC  20415. 

FOR  FU'^THPp  INFORMATION  CONTACT: 
Murra}  '''<    M.    >.  lor  Attorney, 

Office  of  the  General  Counsel,  (202) 
60R    ^70-' 
SUPPLtMEN'AR"    N>  DRMATION:  In 

accordance  with  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Public  Law 
104-193, enacted  on  August  22, 1996, 


OPM  proposes  to  revise  the  definition  of 
"child  support"  to  permit  the 
garnishment  of  attorney  fees  relating  to 
the  garnishment  action.  OPM  also 
proposes  to  include  three  more  types  of 
Federal  payments,  that  will  be  subject  to 
garnishment:  pension  payments 
disbursed  by  the  Department  of 
Veterans  A^airs;  compensation  for 
death  payments;  and  "black  lung" 
benefits  payable  under  any  Federal 
program. 

While  not  expressly  mandated  by 
Public  Law  104-193,  OPM  believes  that 
it  was  the  intent  of  Congress  in  enacting 
this  law,  that  awards  for  making 
suggestions  as  authorized  by  5  U.S.C. 
4503  be  subject  to  support  garnishment 
OPM  is,  therefore,  proposing  to  delete 
the  exception  for  suggestion  awards  in 
section  581.104(j).  These  awards  remain 
exempt  from  commercial  garnishment 
orders. 

OPM  proposes  amendments  to  clarify 
section  581.105  concerning  the 
precedence  of  tax  levies  and  section 
581.402  concerning  the  applicability  of 
the  maximum  limitation  of  the 
Consumer  Credit  Protection  Act,  15 
U.S.C.  1673,  in  the  imusual  situation 
where  an  employee-obligor  receives 
remuneration  from  more  than  one 
governmental  entity. 

In  compliance  with  the  National 
Defense  Authorization  Act  (NDAA)  for 
Fiscal  Year  1996.  Public  Law  104-106, 
enacted  on  February  10,  1996,  OPM 
proposes  to  amend  section  582.305(k)  to 
require  employing  agencies  to  deduct 
the  agency's  administrative  costs 
incurred  in  complying  with  commercial 
garnishment  orders.  In  accordance  with 
the  intent  of  Congress  as  evidenced  by 
the  applicable  legislative  history  of  the 
NDAA,  the  creditor  will  be  required  to 
pay  these  costs. 

As  requested  by  the  Department  of 
Justice,  OPM  is  also  proposing  to  amend 
section  582.305(c)  where  an  appeal  of  a 
commercial  garnishment  action  is  filed 
and  to  amend  section  582.305(g)  in 
response  to  an  issue  raised  in  a  recent 
judicial  decision.  First  Virginia  Bank  v. 
Randolph,  920  F.Supp.  213  (D.D.C. 
1996),  rev'd,  No.  96-5205  (D.C.  Cir. 
April  11, 1997).  Section  582.305(g) 
currently  provides  that  where  an 
employing  agency  initially  determines 
that  legal  process  should  not  be 
honored,  if  it  subsequently  determines 
that  the  initial  determination  was 
erroneous,  the  agency  may  correct  its 


initial  determination  and  honor  the 
legal  process.  The  district  court 
indicated  that  the  current  section 
582.305(g)  supported  the  court's  holding 
that  Congress  had  waived  the  Federal 
Government's  immunity  in  instances 
where  an  employing  agency  failed  to 
comply  with  a  commercial  garnishment 
order.  OPM's  regulations  are  neither 
intended,  nor  may  they  be  properly 
constructed,  as  support  for  the 
conclusion  that  Congress  has  waived  the 
Federal  Government's  sovereign 
immunity  in  a  manner  that  would  make 
the  Federal  Government  liable  for 
damages  as  a  result  of  a  failure  to 
comply  with  legal  process.  The 
proposed  amendment  to  section 
582.305(g)  would  delete  both  that 
portion  of  the  paragraph  that  discusses 
an  agency's  authority  to  correct  an  error 
and  the  conclusion  that  under  no 
circumstances  will  an  agency  be 
required  to  pay  more  than  if  it  had 
originally  honored  the  legal  process,  as 
this  provision  may  be  mistakenly 
construed  as  acknowledging 
Government  liability  and  a  concomitant 
waiver  of  sovereign  immunity. 

OPM  also  proposed,  in  accordance 
with  a  request  from  the  Justice 
Department,  to  amend  section 
581.305(e)  to  state  the  Government's 
similar  absence  of  liability  in  the 
context  of  improperly  effectuated 
support  garnishment  orders.  It  is  the 
Federal  Government's  position  that  the 
support  garnishment  statute  did  not 
waive  sovereign  immunity  in  a  manner 
that  would  make  the  Federal 
Government  liable  for  damages  as  a 
result  of  failure  to  comply  with  legal 
process.  This  amendment  to  the  support 
garnishment  regulations  alters 
regulatory  language  that  has  been  in 
effect  since  1 980.  The  current  regulatory 
language  is  incorrect  as  a  matter  of  law. 
This  amendment  is  in  accordance  with 
several  important  judicial  decisions 
concerning  sovereign  immunity, 
including  the  decision  recently 
announced  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Department  of  the  Army  v. 
Federal  Labor  Relations  Authority,  56 
F.3d  273  (1995). 

In  accordance  with  the  Minimum 
Wage  Increase  Act  of  1996,  section  2104 
of  Public  Law  104-188,  OPM  is 
amending  section  582.402.  Effective 
October  1, 1996,  section  2104  set  the 
minimum  hourly  wage  at  S4.75,  and 
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effective  September  1.  1997.  the 
minimum  hourly  wage  will  be  $5.15. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited  to 
Federal  employees  and  their  creditors. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Parts  581  and 
582 

Alimony,  Child  support.  Claims, 
Government  employees,  and  Wages. 

U.S.  Office  of  Personnel  Management. 

fames  B.  King, 

Director. 

Accordingly,  OPM  is  proposing  to 
amend  parts  581  and  582  of  Title  5, 
Code  of  Federal  Regulations,  as  follows: 

PART  581— PROCESSING 

GAPN  SMENT  ORDERS  FOR  CHILD 

SUPPCR.  ANDAUMONY 

1.  The  authority  citation  for  part  581 
is  revised  as  follows: 

Authority:  42  U.S.C.  659;  15  U.S.C.  1673; 
E.O.  12105  43  FR  59465  and  3  CFR.  1979 
Comp..  p.  262. 

2.  Section  581.101  is  revised  to  read 
as  follows: 

$561,101    Purpose. 

(a)  Notwithstanding  any  other 
provision  of  law  (including  section  407 
of  title  42.  United  States  Code,  section 
5301  of  tide  38,  United  States  Code,  and 
sections  8346  and  8470  of  title  5.  United 
States  Code),  section  659  of  title  42, 
United  States  Code,  as  amended, 
provides  that  moneys,  the  entitlement  to 
which  is  based  upon  remuneration  for 
employment,  due  from,  or  payable  by, 
the  United  States  or  the  District  of 
Columbia  to  any  individual,  shall  be 
subject,  in  like  manner  and  to  the  same 
extent  as  if  the  United  States  or  the 
District  of  Columbia  were  a  private 
person: 

( 1 )  To  legal  process  for  the 
enforcement  of  an  obligor's  legal 
obligations  to  provide  child  support, 
alimony,  or  both,  resulting  from  an 
action  brought  by  an  individual  obligee; 
and 

(2)  To  withholding  in  accordance 
with  State  law  enacted  pursuant  to 
subsections  (a)(1)  and  (b)  of  section  666 
of  title  42.  United  Stales  Code,  and  to 
regulations  of  the  Secretary  of  Health 
and  Human  Services  under  such 


subsections,  and  to  any  other  legal 
process  brought  by  a  State  agency 
subject  to  regulations  of  the  Secretary  of 
Health  and  Human  Services  that  is 
administering  a  program  under  an 
approved  State  plan  to  enforce  the  legal 
obligations  of  obligors  to  provide  child 
support  and  alimony. 

fb)  Section  659  of  title  42,  United 
States  Code,  as  amended,  provides 
further  that  each  governmental  entity 
shall  be  subject  to  the  same 
requirements  as  would  apply  if  the 
governmental  entity  were  a  private 
person,  except  as  set  forth  in  this  part. 

3.  In  §  581.102,  paragraphs  (d)  and  (f) 
are  revised  and  paragraph  (k)  is  added 
to  read  as  follows: 

§581.102    Definitions. 

***** 

(d)  Child  support  means  the  amounts 
required  to  be  paid  for  the  support  and 
maintenance  of  a  child,  including  a 
child  who  has  attained  the  age  of 
majority  under  the  law  of  the  issuing 
State,  or  a  child  and  the  parent  with 
whom  the  child  is  living,  who  provides 
for  monetary  support,  health  care, 
arrearages  or  reimbursement,  and  which 
may  include  other  related  costs  and 
fees,  interest  and  penalties,  income 
withholding,  attorney's  fees,  and  other 
relief. 
***** 

(f)  Legal  process  means  any  writ, 
order,  summons,  notice  to  withhold 
income  pursuant  to  subsection  (a)(1)  or 
(b)  of  section  666  of  title  42.  United 
States  Code,  or  other  similar  process  in 
the  nature  of  garnishment,  which  may 
include  an  attachment,  writ  of 
execution,  or  court  ordered  wage 
assignment,  which — 

(1)  Is  issued  by: 

(i)  A  court  of  competent  jurisdiction, 
including  Indian  tribal  courts,  within 
any  State,  territory,  or  possession  of  the 
United  States,  or  the  District  of 
Columbia; 

(ii)  A  court  of  competent  jurisdiction 
in  any  foreign  country  with  which  the 
United  States  has  entered  into  an 
agreement  that  requires  the  United 
States  to  honor  such  process;  or 

(iii)  An  authorized  official  pursuant  to 
an  order  of  a  court  of  competent 
jurisdiction  or  pursuant  to  State  or  local 
law;  or 

(iv)  A  State  agency  authorized  to  issue 
income  withholding  notices  pursuant  to 
State  or  local  law  or  pursuant  to  the 
requirements  of  section  666(b)  to  title  42 
of  the  United  States  Code;  and 

(2)  Is  directed  to,  and  the  purpose  of 
which  is  to  compel,  a  governmental 
entity,  to  make  a  payment  from  moneys 
otherwise  payable  to  an  individual,  to 
another  party  to  satisfy  a  legal  obligation 


of  the  individual  to  provide  child 
support,  alimony,  or  both 

***** 

(k)  Individual  obligee  means  any 
individual  or  entity  other  than  a  State 
agency  authorized  to  issue  income 
withholding  notices  pursuant  to  the 
requirements  of  section  666(b)  to  title  42 
of  the  United  States  Code. 

4.  In  §  581.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  581 . 1 03    Moneys  which  are  subject  to 
garnishment. 

***** 

(c)  For  obligors  generally: 

(1)  Periodic  benefits,  including  a 
periodic  benefit  as  defmed  in  section 
429(h)(3)  of  title  42  of  the  United  States 
Code,  title  II  of  the  Social  Security  Act, 
to  include  a  benefit  payable  in  a  lump 
sum  if  it  is  commutation  of,  or  a 
substitute  for.  periodic  payments;  or 
other  payments  to  these  individuals 
under  the  programs  established  by 
subchapter  II  of  chapter  7  of  title  42  of 
the  United  States  Code  (Social  Security 
Act);  pension  payments  made  by  the 
Department  of  Veterans  Affairs;  and 
payments  under  chapter  9  of  title  45  of 
the  United  States  Code  (Railroad 
Retirement  Act)  or  any  other  system, 
plan,  or  fund  established  by  the  United 
States  (as  defined  in  section  662(a)  of 
title  42  of  the  United  States  Code)  which 
provides  for  the  payment  of: 

(i)  Pensions; 
(ii)  Retirement  benefits; 
(iii)  Retired/ retainer  pay; 
(iv)  Annuities;  and 
(v)  Dependents'  or  survivors'  benefits 
when  payable  to  the  obligor; 

(2)  Refunds  of  retirement 
contributions  where  an  application  has 
been  filed; 

(3)  Employee  contributions  and 
Government  contributions  to  the 
obligor's  Thrift  Savings  Fund  account  in 
accordance  with  section  8437(e)  of  title 
5  of  the  United  States  Code; 

(4)  Amounts  received  under  any 
Federal  program  for  compensation  for 
work  injuries;  and 

(5)  Benefits  received  under  the 
Longshoremen's  and  Harbor  Workers* 
Compensation  Act. 

(6)  Compensation  for  death  under  any 
Federal  program,  including  death 
gratuities  authorized  under  5  U.S.C. 
8133(f);  5  U.S.C.  8134(a);  Public  Law 
103-332,  section  312;  and  Public  Law 
104-208,  section  651. 

(7)  Any  payment  under  any  Federal 
program  established  to  provide  "black 
lung"  benefits; 

(8)  Any  payment  by  the  Secretary  of 
Veterans  Affairs  as  compensation  for  a 
service-connected  disability  paid  by  the 
Secretary  to  a  former  member  of  the 
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Armed  Forces  who  is  in  receipt  of 
retired  or  retainer  pay  if  the  former 
member  has  waived  either  the  entire 
amount  or  a  portion  of  the  retired  or 
retainer  pay  in  order  to  receive  such 
compensation.  In  such  cases,  only  that 
part  of  the  Department  of  Veterans 
Affairs  payment  that  is  in  lieu  of  the 
waived  retired  pay  or  waived  retainer 
pay  is  subject  to  garnishment 

5581.104     [A^e-aed] 

5.  In  §  581. 1U4,  paragraph  (j)  is 
removed  and  paragraph  (k)  is 
redesignated  as  paragraph  (j). 

6.  In  §  581.105,  paragraph  (a)  is 
revised  to  read  as  follows: 

$581,105    Exclusions. 

*  *         •         •         • 

(a)  Are  owed  by  the  individual  to  the 
United  States,  except  that  an 
indebtedness  based  on  a  levy  for  income 
tax  under  section  6331  of  title  26  of  the 
United  States  Code,  shall  not  be 
excluded  in  complying  with  legal 
process  for  the  support  of  minor 
children  if  the  legal  process  was  entered 
prior  to  the  date  of  the  levy; 

•  ^'       *        •        * 

7.  In  §  581.202,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§581.202    Service  01  process. 

(a)  A  party  using  this  part  shall  serve 
legal  process  on  the  agent  designated  in 
appendix  A  to  this  part,  or  if  no  agent 
has  been  designated  for  the 
governmental  entity  having  payment 
responsibility  for  the  moneys  involved, 
then  upon  the  head  of  that 
governmental  entity,  which  has  moneys 
due  and  payable  to  the  obligor.  Where 
the  legal  process  is  directed  to,  and  the 
purpose  of  the  legal  process  is  to  compel 
a  governmental  entity  which  holds 
moneys  which  are  otherwise  payable  to 
an  individual,  to  make  a  payment  from 
such  moneys  in  order  to  satisfy  a  legal 
obligation  of  such  individual  to  provide 
child  support  or  make  alimony 
payments,  the  legal  process  need  not 
expressly  name  the  governmental  entity 
as  a  garnishee. 

(b)  Service  shall  be  accomplished 
pursuant  to  State  procedures  in  effect 
pursuant  to  subsection  (a)(1)  or  (b)  of 
section  666  of  title  42  of  the  United 
States  Code.  The  designated  agent  shall 
note  the  date  and  time  of  receipt  on  the 
legal  process.  The  governmental  entity 
shall  make  every  reasonable  effort  to 
facilitate  proper  service  of  process  on  its 
designated  agent(s).  If  legal  process  is 
not  directed  to  any  particular  official 
within  the  entity,  or  if  it  is  addressed  to 
the  wrong  individual,  the  recipient 
shall,  nonetheless,  forward  the  legal 
process  to  the  designated  agent. 


However,  valid  service  is  not 
accomplished  until  the  legal  process  is 
received  in  the  office  of  the  designated 
agent. 

»        »        *        »        • 

8.  In  §  581.303,  paragraph  (a)  is 
revised  to  read  as  follows: 

§581.303    Response  to  legal  process  or 
interrogatories. 

(a)  Whenever  the  designated  agent  is 
validly  served  with  legal  process 
pursuant  to  State  procedures  in  effect 
pursuant  to  subsection  (a)(1)  or  (b)  of 
section  666  of  title  42,  United  States 
Code,  within  30  calendar  days,  or 
within  such  longer  period  as  may  be 
prescribed  by  applicable  State  law,  the 
agent  shall  comply  with  all  applicable 
provisions  of  section  666,  including  as 
follows: 

(1)  ff  an  a^ent  is  served  with  notice 
concerning  amounts  owed  by  an  obligor 
to  more  than  one  person,  the  agent  shall 
comply  with  section  666(b)(7); 

(2)  Allocation  of  moneys  due  and 
payable  to  an  individual  under  section 
666(b)  shall  be  governed  by  section 
666(b)  and  the  regulations  prescribed 
under  such  section  by  the  Secretary  of 
Health  and  Human  Services; 

(3)  Such  moneys  as  remain  after 
compliance  with  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  shall  be  available  to 
satisfy  any  other  such  legal  process  on 

a  first-come,  first-served  basis,  with  any 
such  legal  process  being  satisfied  out  of 
such  moneys  as  remain  after  the 
satisfaction  of  all  such  legal  process 
which  have  been  previously  served. 

(4)  The  agent  shall  also  respond 
within  30  days  to  interrogatories  which 
accompany  legal  process. 

9.  In  §  581.305,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§  581 .305    Honoring  legal  process. 

***** 

(d)  U  a  governmental  entity  is  served 
with  more  than  one  legal  process  for  the 
same  moneys  due  or  payable  to  an 
individual,  the  entity  shall  comply  with 
§  581.303(a).  Provided,  That  in  no  event 
will  the  total  amount  garnished  for  any 
pay  or  disbursement  cycle  exceed  the 
applicable  limitation  set  forth  in 
§581.402. 

(e)(1)  Neither  the  United  States,  any 
disbursing  officer,  nor  any  governmental 
entity  shall  be  liable  for  any  payment 
made  from  moneys  due  from,  or  payable 
by,  the  United  States  to  any  individual 
pursuant  to  legal  process  regular  on  its 
face,  if  such  payment  is  made  in 
accordance  with  this  part. 

(2)  Neither  the  United  States,  any 
disbursing  officer,  nor  any  governmental 
entity  shall  be  liable  under  this  part  to 


pay  money  damages  for  failure  to 
comply  with  legal  process. 
***** 

10.  In  subpart  D,  §  581.402  is  revised 
to  read  as  follows: 

§581.402    Maximum  garnishment 
limttations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  pursuant  to  section 
1673(b)(2)  (A)  and  (B)  of  tide  15  of  Uie 
United  States  Code  (the  Consiuner 
Credit  Protection  Act,  as  amended), 
unless  a  lower  maximum  garnishment 
limitation  is  provided  by  applicable 
State  or  local  law,  the  maximum  part  of 
the  aggregate  disposable  earnings 
subject  to  garnishment  to  enforce  any 
support  order(s)  shall  not  exceed: 

(1)  Fifty  percent  of  the  obligor's 
aggregate  disposable  earnings  for  any 
workweek,  where  the  obligor  asserts  by 
affidavit,  or  by  other  acceptable 
evidence,  that  he  or  she  is  supporting  a 
spouse,  a  dependent  child,  or  both, 
other  than  the  former  spouse,  child,  or 
both,  for  whose  support  such  order  is 
issued,  except  that  an  additional  five 
percent  will  apply  if  it  appears  on  the 
face  of  the  legal  process,  or  from  other 
evidence  submitted  in  accordance  with 
§  581.202(d),  that  such  earnings  are  to 
enforce  a  support  order  for  a  period 
which  is  12  weeks  prior  to  that 
workweek.  An  obligor  shall  be 
considered  to  be  supporting  a  spouse, 
dependent  child,  or  both,  only  if  the 
obligor  provides  over  half  of  the  support 
for  a  spouse,  dep>endent  child  or  both. 

(2)  Sixty  percent  of  the  obligor's 
aggregate  disposable  earnings  for  any 
workweek,  where  the  obligor  fails  to 
assert  by  affidavit  or  establishes  by  other 
acceptable  evidence,  that  he  or  she  is 
supporting  a  spouse,  dependent  child, 
or  both,  other  than  a  former  spouse, 
child,  or  both,  with  respect  to  whose 
support  such  order  is  issued,  except  that 
an  additional  five  percent  will  apply  if 
it  appears  on  the  &ce  of  the  legal 
process,  or  from  other  evidence 
submitted  in  accordance  with 

§  581.202(d),  that  such  earnings  are  to 
enforce  a  support  order  for  period 
which  is  12  weeks  prior  to  that 
workweek. 

(3)  Where,  under  §  581.302(a)(2),  an 
obligor  submits  evidence  that  he  or  she 
is  supporting  a  second  spouse,  child,  or 
both  a  second  spouse  and  dependent 
child,  copies  of  the  evidence  shall  be 
sent  by  the  governmental  entity  to  the 
garnishor,  or  the  garnishor's 
representative,  as  well  as  the  court,  or 
other  authority  as  specified  in 

§  581.102(f)(1),  together  with 
notification  that  the  obligor's  support 
claim  will  be  honored.  If  the  garnishor 
disagrees  with  the  obligor's  support 
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claim,  the  garnishor  should  immediately 
refer  the  matter  to  the  court,  or  other 
authority,  for  resolution. 

(b)  In  instances  where  an  obligor  is 
receiving  remuneration  from  more  than 
one  governmental  entity,  an  authority 
described  in  §  581.102(f)(1)  may  apply 
the  limitations  described  in  paragraph 
(a)  of  this  section  to  the  total 
remuneration,  i.e.,  to  the  combined 
aggregate  disposable  earnings  received 
by  the  obligor. 

PART  582-COMMERCIAL 
GARNISHMENT  OF  FEDERAL 
EMPLOYEES'  PAY 

1 1 .  The  authority  citation  for  part  582 
is  revised  as  follows: 

Authority:  5  U.S.C  5520a;  15  U.S.C.  1673; 
Pub.  L.  104-106.  section  643;  E.O.  12897,  3 
CFR.  1995Comp.,p.  858. 

12.  In  §  582.305,  paragraphs  (c),  (g), 
and  (k)  are  revised  to  read  as  follows: 

§582.305    Honofing  legal  process. 

•         •         *         *         • 

(c)  (1)  The  filing  of  an  appeal  by  an 
employee-obligor  will  not  generally 
delay  the  processing  of  a  garnishment 
action.  If  the  employee-obligor 
establishes  to  the  satisfaction  of  the 
employee-obligor's  agency  that  the  law 
of  the  jurisdiction  which  issued  the 
legal  process  provides  that  the 
processing  of  the  garnishment  action 
shall  be  suspended  during  an  appeal, 
and  if  the  employee-obligor  establishes 
that  he  or  she  has  filed  an  appeal,  the 
employing  agency  shall  comply  with  the 
applicable  law  of  the  jurisdiction  and 
delay  or  suspend  the  processing  of  the 
garnishment  action. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  the  employing  agency 
shall  not  be  required  to  establish  an 
escrow  account  to  comply  with  legal 
process  even  if  the  applicable  law  of  the 
jurisdiction  requires  private  employers 
to  do  so. 


(g)  (1)  Neither  the  United  States,  an 
executive  agency,  nor  any  disbursing 
officer  shall  be  liable  for  any  payment 
made  from  moneys  due  from,  or  payable 
by,  the  United  States  to  any  individual 
pursuant  to  legal  process  regular  on  its 
face,  if  such  payment  is  made  in 
accordance  with  this  part. 

(2)  Neither  the  United  States,  an 
executive  agency,  nor  any  disbursing 
officer  shall  be  liable  under  this  part  to 
pay  money  damages  for  failure  to 
comply  with  legal  process. 

(k)  The  agency's  administrative  costs 
incurred  in  executing  a  garnishment 
shall  be  paid  by  the  creditor.  The 
amount  garnished,  including  the 


amount  deducted  as  a  administrative 
costs,  may  not  exceed  the  limitations  in 
§582.401 

[Example  to  paragraph  (k):  Where  the 
employeo-obligor's  aggregate  disposable 
earnings  are  $1,000:  the  commercial 
garnishment  is  at  the  25%  maximum 
percentage;  and  the  cost  of  processing  the 
commercial  garnishment  order  is  S25  per 
garnishment  action:  S225  would  be  remitted 
in  compliance  with  the  order  and  S25  would 
be  deducted  as  the  administrative  cost  for  a 
deduction  total  of  S250.  However,  while  only 
S225  would  be  remitted,  the  agency  would 
reduce  the  balance  due  as  if  $250  had  been 
remitted.  1 

•  •         •         •         • 

13.  In  §  582.402.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  582.402    Maximum  garnishment 
limitations. 

•  *         •        •        • 

(a)  Unless  a  lower  maximdm 
limitation  is  provided  by  applicable 
State  or  local  law,  the  maximum  part  of 
an  employee-obligor's  aggregate 
disposable  earnings  subject  to 
garnishment  to  enforce  any  legal  debt 
other  than  an  order  for  child  support  or 
alimony,  including  any  amounts 
withheld  to  oBJset  administrative  costs 
as  provided  for  in  §582.305(k),  shall  not 
exceed  25  percent  of  the  employee- 
obligor's  aggregate  disposable  earnings 
for  any  workweek.  As  appropriate.  State 
or  local  law  should  be  construed  as 
providing  a  lower  maximum  limitation 
where  legal  process  may  only  be 
processed  on  a  one  at  a  time  basis. 
Where  an  agency  is  garnishing  25 
percent  or  more  of  an  employee- 
obligor's  aggregate  disposable  earnings 
for  any  workweek  in  compliance  with 
legal  process  to  which  an  agency  is 
subject  under  sections  459,  461,  and  462 
of  the  Social  Security  Act,  no  additional 
amount  may  be  garnished  in  compliance 
with  legal  process  under  this  part. 
Furthermore,  the  following  dollar 
limitations,  which  are  contained  in  title 
29  of  the  Code  of  Federal  Regulations, 
part  870,  must  be  applied  in 
determining  the  garnishable  amount  of 
the  employee's  aggregate  disposable 
earnings: 

(1)  lithe  employee-obligor's  aggregate 
disposable  earnings  for  the  workweek 
are  in  excess  of  40  times  the  Fair  Labor 
Standard  Act  (FLSA)  minimum  hourly 
wage,  25  percent  of  the  employee- 
obligor's  aggregate  disposable  earnings 
may  be  garnished.  For  example, 
effective  September  1, 1997,  when  the 
FLSA  minimum  wage  rate  is  $5.15  per 
hour,  this  rate  multiplied  by  40  equals 
$206.00  and  thus,  if  an  employee- 
obligor's  aggregate  disposable  earnings 
are  in  excess  of  $206.00  for  a  workweek, 
25  percent  of  the  employee-obligor's 


aggregate  disposable  earnings  are 
subject  to  garnishment. 

(2)  If  the  employee-obligor's  aggregate 
disposable  earnings  for  a  workweek  are 
less  than  40  times  the  FLSA  minimum 
hourly  wage,  garnishment  may  not 
exceed  the  amount  by  which  the 
employee-obligor's  aggregate  disposable 
earnings  exceed  30  times  the  current 
minimum  wage  rate.  For  example,  at  an 
FLSA  minimum  wage  rate  of  $5.15  per 
hour,  the  amount  of  aggregate 
disposable  earnings  which  may  not  be 
garnished  is  $154.50  ($5.15  x  30).  Only 
the  amount  above  $154.50  is 
garnishable. 

(3)  If  the  empioyee-obligor's  aggregate 
disposable  earnings  in  a  workweek  are 
equal  to  or  less  than  30  times  the  FLSA 
minimum  hourly  wage,  the  employee- 
obligor's  earnings  may  not  be  garnished 
in  any  amount. 

•         •        •         •         • 

(PR  Doc.  97-15182  Filed  6-10-97;  8:45  am) 
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Airworthiness  Directives;  Fairchild 
Aircraft  Incorporated  Models  SA226- 
TC,  SA226-T,  SA22fr-T(B),  and  SA226- 
AT  Airplanes 

AQETKY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Fairchild  Aircraft  Incorporated 
(Fairchild)  Models  SA226-TC.  SA226- 
T.  SA226-T(B),  and  SA226-AT 
airplanes.  The  proposed  AD  would 
require  inspecting  the  center  flap  hinge 
and  wing  trailing  edge  ribs  at  the  flap 
actuator  attach  brackets  for  cracks  and  if 
no  cracks  are  found,  installing  a  doubler 
on  the  rib,  or  replacing  a  cracked  rib 
with  a  new  rib  assembly  that  is 
reinforced  with  a  doubler.  Fatigue 
cracks  at  the  center  flap  hinge  and  the 
support  link  has  resuJted  in 
concentrated  stress  on  the  wing  trailing 
edge  ribs  which  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
asymmetrical  flap  deflection  forcing  the 
airplane  into  an  uncommanded  roll  and 
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could  cause  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  August  11,  1997. 

aODHE  jStS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-58- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft  Inc.,  P.O.  Box  32486, 
San  Antonio,  Texas,  78284;  telephone 
(210)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  RiRTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth.  Texas  76193-0150;  telephone 
(817)  222-5155;  facsimUe  (817)  222- 
5960 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-58-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Events  Leading  to  the  Proposed  AD 

The  FAA  has  received  reports  of  three 
incidents  on  certain  Fairchild  SA226 
series  airplanes  with  fatigue  cracks  in 
the  wing  trailing  edge  rib  at  the  center 
flap  hinge.  Further  investigation  shows 
that  the  cracking  is  relieving  the  stress 
load  at  the  support  link.  This  prevents 
the  flaps  from  extending  to  full 
deflection,  which  could  result  in 
asymmetrical  flap  deflection  and  cause 
the  airplane  to  go  into  an  uncommanded 
roU. 

Related  Service  Information 

Fairchild  has  issued  Service  Bulletin 
(SB)  SB  57-016,  Issued:  ]\me  25,  1981; 
Revised:  December  9, 1981,  that 
specifies  procediu^s  for  inspecting  the 
wing  trailing  edge  ribs  for  cracks,  if  no 
cracks  are  foimd,  installing 
reinforcement  doublers  on  the  ribs,  and 
replacing  ribs  that  have  cracks  with  new 
rib  assemblies. 

(Note:  The  compliance  time  in  this  AD  takes 
precedence  over  the  compliance  time  in  the 
Fairchild  Service  Bulletin  referenced  above.) 

FAA's  Deff  rrnsnar'.dP 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  service 
information  described  above,  the  FAA 
has  determined  that  AD  action  should 
be  taken  to  prevent  asymmetrical  flap 
deflection  forcing  the  airplane  into  an 
unconunanded  roll  and  could  cause  loss 
of  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Models 
SA226-TC,  SA22&-T,  SA226-T(B),  and 
SA226A-T  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require: 

— Inspecting  wing  trailing  edge  ribs  at 
wing  stations  (WS)  98.385  and 
100.635  for  cracks, 

— Replacing  any  cracked  rib  with  a  new 
rib  assembly  (part  niunber  (P/N)  27- 
31085-1/2  or  27-31086-1/2  or  FAA 
equivalent),  and 

— Installing  a  reinforcement  doubler  (P/ 
N  27K36075-7  or  FAA  equivalent), 
whether  or  not  cracks  are  found. 


Cost  Impact 

The  FAA  estimates  that  240  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  100  workhours  per 
airplane  to  accomplish  the  proposed 
installation  of  the  doubler  and  180 
workhours  per  airplane  to  accomplish 
the  proposed  installation  of  the  new  rib 
assembly  and  doubler,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $133 
for  both  wing  rib  assemblies  per 
airplane.  The  doubler  can  be 
manufactured  from  local  materials. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,623,920 
for  the  U.S.  fleet  or  $10,933  per  airplane 
for  the  rib  assembly  and  doubler 
installations.  The  labor  cost  for  the 
doubler  installation  is  $6,000  per 
airplane  and  the  doubler  can  be 
manufactiired  from  local  materials. 

Regulatory  Flexibility  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  the  rule  would  have 
an  economic  impact,  the  agency  ofiaking 
the  rule  is  obligated  to  conduct  a 
Regulatory  Flexibility  Analysis  in  which 
alternatives  to  the  rule  are  considered. 
FAA  Order  2100.14A,  Regxdatory 
Flexibility  Criteria  and  Guidance, 
outiines  FAA  procedures  and  criteria  for 
complying  with  the  RFA.  Small  entities 
are  defined  as  small  businesses,  small 
not-for-profit  organizations  that  are 
independentiy  owned  and  operated,  or 
airports  operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  aimualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types. 

There  are  an  estimated  240  Fairchild 
SA226  series  airplanes  in  the  U.S. 
registry  that  could  be  affected  by  the 
proposed  action.  For  many  of  these 
airplanes,  it  is  believed  that  the  actions 
that  are  proposed  have  already  been 
completed.  The  entities  affected  by  the 
proposed  AD  are  largely  grouped  in  the 
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Standard  Industrial  Classification  (SIC) 
4512.  Operators  of  Aircraft  for  Hire, 
classified  as  "Unscheduled."  FAA 
Order  2100. 14A,  Regulatory  Flexibility 
Criteria  and  Guidance,  de^nes  a  small 
entity  in  this  classification  as  one  that 
owns  or  operates  nine  or  fewer  aircraft. 

In  order  to  experience  a  significant 
economic  impact  under  Order 
2100. 14A,  an  operator  of  aircraft  for 
hire,  unscheduled,  would  have  to  incur 
annualized  costs  of  $4975  (1996  dollars) 
or  more.  Costs  are  estimated  to  be 
approximately  $6,000  per  airplane  if 
only  the  doubler  plates  are  installed,  or 
as  much  as  $10,933  per  airplane  if  any 
ribs  are  found  cracked  and  a  rib 
assembly  replacement  is  required,  in 
addition  to  installing  the  doubler  plate. 
Aimualized  costs  are  dependent  on  the 
required  work,  the  cost  of  capital  for 
airplane  owners/operators,  and  the 
expected  length  of  time  that  the 
required  changes  are  expected  to  be  in 
use.  Since  the  changes  are  assumed  to 
be  permanent,  the  service  life  of  the 
changes  is  the  remaining  life  of  the 
airplane.  The  cost  of  capital  for  the 
airplane  owners/operators  is  assumed  to 
be  15  percent.  Under  these  conditions, 
no  owner/operator  of  a  single  airplane 
would  be  subject  to  significant  costs  if 
the  expected  remaining  service  life  of 
the  aircraft  were  more  than: 

(a)  1.43  years  (approximately  17 
months),  if  the  doubler  plate  installation 
is  required;  or 

(b)  2.9  years  (approximately  35 
months)  if  both  the  doubler  plate 
installation  and  rib  replacement  is 
required. 

Ownership  of  the  new  SA226  series 
airplanes  (i.e.:  the  airplanes  other  than 
the  older  Model  SA226TC)  is  very 
widely  dispersed.  There  are  five 
separate  entities  (excluding  Swearingen) 
that  show  ownership  of  newer  SA226 
series  airplanes  in  the  U.S.  Registry, 
each  of  which  owns  two  SA2  26  series 
airplanes.  According  to  the 
manufacturer,  these  airplanes  are 
relatively  new  with  typically  less  than 
10,000  hours  total  time-in-service  (TIS), 
and  are  employed  primarily  as  corporate 
aircraft  with  usage  rates  at 
approximately  400  hours  TIS  per  year. 
Allocating  a  nominal  remaining  service 
life  of  25,000  hours  total  TIS  (out  of  a 
total  service  life  of  35,000  hours)  at  the 
rate  of  500  hours  TIS  per  year,  suggests 
remaining  lives  on  the  order  of  50  yeeirs. 
Even  with  a  remaining  service  life  of 
half  of  this,  or  25  years,  annualized 
costs  for  both  doubler  plate  installation 
and  rib  replacement  would  be  on  the 
order  of  $1,715.  Thus,  an  owner  of  two 
such  airplanes  would  experience 
annualized  costs  for  the  proposed  AD  of 
approximately  $3,430,  which  is  a  figure 


less  than  70  percent  of  threshold  value 
for  significant  cost. 

The  manufacturer  indicates  that  most 
of  the  older  Fairchild  Model  SA226-TC 
airplanes  (80  of  which  were  listed  in  the 
U.S.  Registry  records),  have  probably 
been  modified  under  the  1981  service 
bulletin  that  will  be  made  mandatory  by 
the  AD.  Fairchild  Model  SA226-TC 
airplanes  in  service  have  average 
cumulative  usage  of  approximately 
25,000  to  30,000  hours  total  TIS,  with  e 
likely  average  annual  usage  in  cargo 
service  of  1,000  to  1,500  hours  TIS,  and 
an  economic  life  of  35,000  hours  total 
TIS.  This  suggests  that  most  Fairchild 
Model  SA226-TC  airplanes  have 
remaining  lives  of  about  five  years  (even 
without  prospective  modifications  that 
are  likely  to  extend  the  life  of  the 
aircraft).  A  five-year  life  for  an  airplane 
that  would  be  required  to  carry  out  both 
modifications  implies  that  annualized 
costs  would  be  approximately  $3,300. 
Thus,  an  owner  of  a  single  aging 
unmodified  Fairchild  Model  SA226-TC 
airplane  would  not  experience  a 
significant  economic  impact. 

According  to  U.S.  Registry  records, 
there  are  1 2  entities  (excluding 
Sweringen)  that  own  2  or  more 
Fairchild  Model  SA226-TC  airplanes, 
accounting  for  a  total  of  49  airplanes. 
Because  of  the  age  of  the  aircraft  and  the 
likelihood  of  compliance  with  the 
original  service  bulletin  (dated  1981), 
the  FAA  believes  that  significant 
impacts  will  not  be  felt  by  most  owners 
of  the  these  airplanes.  In  addition,  the 
eight  owners  of  two  or  more  of  these 
airplanes  account  for  less  than  one-tenth 
of  the  affected  entities.  For  these 
reasons,  the  FAA  has  determined  that 
the  proposed  AD  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  aircraft 
operators.  The  FAA  solicits  comments 
concerning  the  impact  of  this  proposed 
AD  on  small  entity  owners  of  affected 
airplanes.  Based  on  the  possibility  that 
this  proposed  AD  could  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regulatory  flexibility 
analysis. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 
the  proposed  action  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-58-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri. 

FAA's  Aging  Commuter  Aircraft  Policy 

This  action  is  consistent  with  the 
FAA's  aging  commuter  airplane  policy. 
This  policy  simply  states  that  reliance 
on  repetitive  inspections  of  critical  areas 


on  airplanes  utilized  in  commuter 
service  carries  an  unnecessary  safety 
risk  when  a  design  change  exists  that 
could  eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  The  alternative  to  installing 
the  doubler  or  the  new  rib  assembly 
would  be  relying  on  repetitive 
inspections  to  detect  damaged  wing 
ribs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 


UMI 
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§39.13       AmencSt'i" 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Fairchild  Aircraft  Inc.:  Docket  No.  96-CE- 
58- AD. 
Appiicability:  The  following  Models  and 
serial  numbered  airplanes,  certificated  in  any 
category. 


Models 

Serial  Nos. 

SA226-TC  

TC201  through  TC379. 

SA226-T 

T201  through  T275,  and 

T277  through  T291 . 

SA226-T(B)  

T(B)275.  and  T(B)292 

through  T(B)378. 

SA22fr-AT  

AT001  through  AT069. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aflbcted,  the 
owner/opterator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  500 
hours  time-in-service  (TIS)  after  the  efiective 
date  of  this  AD,  unless  already  accomplished. 

Note  2:  The  compliance  time  of  this  AD 
takes  precedence  over  the  compliance  time  in 
the  Fainihild  Service  Bulletin  referenced 
below. 

To  [irevent  asymmetrical  flap  deflection 
forcing  the  airplane  into  an  uncommanded 
roll  and  cause  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect  both  wing  trailing  edge  ribs  at 
the  center  flap  actuator  attach  brackets,  wing 
station*  (WS)  98.385  and  100.635.  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  section.  Part  A,  of  Fairchild 
Service  Bulletin  (SB)  57-016,  Issued:  June  25, 
1981;  Revised:  December  9, 1981. 

(1)  If  no  cracks  are  found,  prior  to  further 
flight,  install  the  reinforcement  doubler,  part 
number  (P/N)  27K36075-7  or  an  FAA 
approved,  in  accordance  with  the 
Accomplishment  Instructions  section.  Part  B 
of  Fairchild  SB  57-016,  Issued:  June  25, 
1981;  Revised:  December  9, 1981. 

(2)  If  any  cracks  are  found,  prior  to  further 
flight,  replace  any  cracked  rib  with  a  new  rib 
assembly  (P/N  27-31085-1/2  or  27-31086-1/ 
2  or  an  FAA-approved)  and  install  the  new 
reinforcement  doubler  (P/N  27IW6075-7  or 
an  FAA  equivalent)  in  accordance  with  the 
Accomplishment  Instructions  section.  Part  B 
and  Part  C  of  Fairchild  SB  57-016,  Issued: 
June  25, 1981;  Revised:  December  9, 1981. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time  that  provides 
an  equivalent  level  of  safety  may  be  approved 
by  the  Manager,  Fort  Worth  Airplane 
Certification  Office,  2601  Meacham 
Boulevatd,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD-,  if  any,  may  be 
obtained  £rom  the  Fort  Worth  Airplane 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fairchild  Aircraft, 
Inc.,  P.  O.  Box  32486,  San  Antonio,  Texas, 
78284;  or  may  examine  this  document  at  the 
FAA,  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  June  4, 
1997. 

John  R.  Colomy,  .^ 

Acting  Manager.  SmaU  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-15174  Filed  6-10-97;  8:45  ami 
BIUJNG  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Fede»^'  ftvistion  Administration 
14  CFR  Pan  71 

tA!^P3-p  Dw~tret  No.  97-AAL-8] 

P'  ^oosec  Revis;oi-'  o'  ^'ass  E 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  will  revise  the 
Class  E  airspace  designated  as  the 
surface  area  for  Ketchikan  International 
Airport,  Ketchikan,  AK.  The  Ketchikan 
International  Airport's  surface  area  is 
currently  efiiactive  24  hours  a  day  and 
has  a  mandatory  communication 
requirement.  The  wording  in  the  last 
two  sentences  in  the  cturent  description 
apply  to  surface  areas  with  less  than  24 
hour  operations.  These  last  two 
sentences  will  be  deleted.  The  intended 
effect  of  this  proposal  is  to  modify  the 
Ketchikan,  AK,  surface  area  descriptioa 
to  indicate  a  continuous,  24  hour 
operation. 

DATES:  Comments  must  be  received  on 
or  before  July  28, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  97-AAL-8,  Federal  Aviation 


Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above 
and  on  the  Internet  at  the  Alaskan 
Region's  homepage  at  http:// 
www.alaska.faa.gov/at. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863;  em^: 
Robert.  van.Haastert®£aa.dot.gov. 

SUPPLEMENTARY  INF0RMATK3N: 

Commenta  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  surguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamf)ed  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AAL-8."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
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Availability  of  NTRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11 -2 A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  designated  as 
the  surface  area  for  Ketchikan 
International  Airport.  Ketchikan,  AK. 
The  Ketchikan  International  Airport's 
surface  area  is  currently  effective  24 
hours  a  day  and  has  mandatory 
communication  requirements.  The 
wording  in  the  last  two  sentences  of  the 
current  description  are  for  surface  areas 
with  less  than  24  hour  operations.  These 
last  two  sentences  will  be  deleted.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  of  FAA  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13,  1996). 
The  intended  effect  of  this  proposal  is 
to  modify  the  Ketchikan,  AK,  surface 
area  description  to  indicate  continuous, 
24  hour  operation.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  EXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment  * 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 


Paragraph  6002    Class  E  airspace  arvas 
listed  below  are  designated  as  a  surface  area 
for  an  airport. 


AAL  AK  E2  Ketchikan,  AK 

Ketchikan  International  Airport,  Ketchikan, 
AK 
(lat.  55''21'20"  N.  long.  131"42'49"  W) 
Ketchikan  Localizer 

(lat.  55''20'  51 "  N,  long.  131*42'  00"  W) 
Within  a  3-mile  radius  of  the  Ketchikan 
International  Airport  and  within  1  mile  each 
side  of  the  Ketchikan  localizer  northwest/ 
southeast  coorses  extending  from  the  3-mile 
radius  to  4.6  miles  northwest  and  4.1  miles 
southeast  of  the  airport. 


Issued  in  Anchorage,  AK,  on  )une  3, 1997. 
WilUs  C  Nelson, 

Manager.  Air  Traffic  Division,  Alaskan 
Region. 

|FR  Doc.  97-15309  Filed  6-10-97;  8:45  am] 
MLUNO  CODE  4aiO-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AirsfMce  Docket  No.  97-AAL-7] 

Proposed  Establishment  of  Class  E 
Airspace;  Husiia,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTIOM:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Husiia,  AK.  The 
development  of  Very  High  Frequency 
(VHF)  omni-directional  radio  range 
(VOR)  and  VOR/Distance  Measuring 
Equipment  (DME)  instrument 
approaches  to  RWY  3  and  RWY  21  have 
made  this  action  necessary.  This  action 
will  change  the  airport  status  from 
Visual  Flight  Rules  (VFR)  to  Instrument 
Flight  Rules  (IFR).  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations,  segregating  aircraft 
using  instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions,  at  Husiia  Airport,  AK. 
DATES:  Comments  must  be  received  on 
or  before  July  28,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  97-AAL-7,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above 
and  on  the  Internet  at  the  Alaslum 
Region's  homepage  at  http:// 
www.alaska.faa.gov/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5863;  email: 
Robert.van.Haastert@faa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  od  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
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listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AAL-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Conununications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  1 1-2A  which  describes  the 
application  procedure. 

ThePntposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  to 
accommodate  aircraft  executing  the 
VOR  instrument  approach  procedures  at 
Huslia,  AK.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  the  ground  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  will  change  the  airport 
status  from  Visual  Flight  Rules  (VFR)  to 
Instrument  Flight  Rules  (IFR).  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  Airspace  Designations 
and  Reporting  Points,  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13,  1996).  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  IFR 


operations,  segregating  aircraft  using 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions,  at  Huslia  Airport,  AK.  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sab)ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-.AMtNDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  eaith. 


AALAKE5    Huslia,  AK 

Huslia  Airport,  AK 

(Lat.  65'  41'  50"  N,  long.  156°  23'  21"  W) 

That  airspace  extending  upward  &om  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Huslia  Airport. 


Issued  in  Anchorage.  AK.  on  lune  3. 1997. 
Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-15308  Filed  6-10-97;  8:45  am) 
BILUNQ  CODE  4S10-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 
[Docket  No.  97N-0199] 

General  and  Plastic  Surgery  Devices: 
Reclassification  of  the  Tweezer-Type 
Epilator 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  tweezer-type  epilator  from 
class  m  to  class  I  when  intended  to 
remove  hair.  FDA  also  proposes  to 
exempt  this  device^from  the  premarket 
notification  requirements.  This 
reclassification  is  being  proposed  on  the 
Secretary  of  Health  and  Human 
Services'  own  initiative  based  on  new 
information.  This  action  is  being  taken 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  1976  amendments)  and  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA). 

DATES:  Written  comments  by  September 
9, 1997.  FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  effective  30  days  after  date  of 
publication  in  the  Federal  Registn-. 
A(X)RESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Stephen  P.  Rhodes,  Center  for  £)evices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-3090. 
SUPPLEMENTARY  INFORMATION: 

L  Regulatory  Authorities 

The  act.  as  amended  by  the  1976 
amendments  (Pub.  L.  94-295)  and  the 
SMDA  (Pub.  L.  101-629),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
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regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28,  1976  (the  date  of 
enactment  of  the  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  post  amendment 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
ni  and  require  premarket  approval, 
unless  and  until  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  (in  a  proceeding  that 
parallels  the  initial  classification 
proceeding]  based  upon  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person.  The  term  "new 
information,"  as  used  in  section  513(e) 
of  the  act,  includes  information 
developed  as  a  result  of  a  reevaluation 
of  the  data  before  the  agency  when  the 
device  was  originally  classified,  as  well 
as  information  not  presented,  not 
available,  or  not  developed  at  that  time. 
(See,  e.g.,  Holland  Rantos  v.  United 
States  Department  of  Health,  Education. 


and  Welfare,  587  F.2d  1173, 1174  n.l 
(D.C.  Cir.  1978);  Upjohn  v.  Finch,  All 
F.2d  944  (6th  Cir.  1970);  Bell  v. 
Goddard,  366  F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra,  422  F.2d  at 
951.)  However,  regardless  of  whether 
data  before  the  agency  are  past  or  new 
data,  the  "new  information"  on  which 
any  reclassification  is  based  is  required 
to  consist  of  "valid  scientific  evidence," 
as  defined  in  section  513(a)(3)  of  the  act 
and  21  CFR  860.7(c)(2).  FDA  relies  upon 
"valid  scientific  evidence"  in  the 
classification  process  to  determine  the 
level  of  regulation  for  devices.  For  the 
purpose  of  reclassification,  the  valid 
scientific  evidence  upon  which  the 
agency  relies  must  be  publicly  available. 
Publicly  available  information  excludes 
trade  secret  and/or  confidential 
commercial  information,  e.g.,  the 
contents  of  a  pending  PMA  (see  section 
520(c)  of  the  act  (21  U.S.C.  360j(c)). 

SecUon  513(d)(2)(A)  of  the  act 
authorizes  FDA  to  exempt,  by 
regulation,  a  generic  type  of  class  I 
device  from,  among  other  things,  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  after  stating  the 
reasons  for  making  such  requirement 
inapplicable.  Such  exemption  permits 
manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  a 
premarket  notification  to  FDA.  If  FDA 
has  concerns  about  certain  types  of 
changes  to  a  particular  class  I  device, 
the  agency  may  grant  a  limited 
exemption  from  premarket  notification 
for  that  generic  device. 

In  1990,  the  SMDA  added  section 
515(i)  to  the  act.  This  section  of  the  act 
requires  FDA  to  issue  an  order  to 
manufactiuers  of  preamendment  class 
ni  devices  and  substantially  equivalent 
postamendments  devices  for  which  no 
final  regulation  requiring  the 
submission  of  PMA's  has  been  issued. 
This  order  requires  such  manufacturers 
to  submit  to  the  agency  a  summary  of, 
and  a  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  such  devices,  including 
adverse  safety  and  effectiveness 
information  that  has  not  been  submitted 
under  section  519  of  the  act  (21  U.S.C. 
360i).  Section  519  of  the  act  requires 
manufacturers,  importers,  distributors, 
and  device  user  facilities  to  submit 
adverse  event  reports  of  certain  device- 
related  events  and  reports  of  certain 
corrective  actions  taken.  Section  515(i) 
of  the  act  also  directs  FDA  to  either 
revise  the  classification  of  the  device 


into  class  I  or  class  II  or  require  the 
device  to  remain  in  class  III  and 
establish  a  schedule  for  the  issuance  of 
a  rule  requiring  the  submission  of 
PMA's  for  those  devices  remaining  in 
class  III. 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731).  FDA  announced  the 
availability  of  a  document  setting  forth 
its  strategy  for  implementing  the 
provisions  of  SMDA  that  require  FDA  to 
review  the  classification  of 
preamendments  class  111.  Under  this 
plan,  the  agency  divided  preamendment 
class  III  devices  into  the  following  three 
groups:  Group  1  devices  are  devices  that 
FDA  believes  raise  significant  questions 
of  safety  and/or  effectiveness,  but  are  no 
longer  used  or  are  in  very  limited  use; 
Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified;  and  Group  3  devices  are 
devices  that  FDA  believes  are  currently 
in  commercial  distribution  and  are  not 
likely  candidates  for  reclassification. 
FDA  also  aimounced  its  intention  to  call 
for  submission  of  PMA's  for  the  15 
highest  priority  devices  in  Group  3,  and 
for  all  Group  1  devices.  The  agency  also 
aimounced  its  intention  to  issue  an 
order  under  section  515(i)  of  the  act  for 
the  remaining  Group  3  devices  and  for 
all  Group  2  devices. 

In  the  Federal  Register  of  August  14, 
1995  (60  FR  41984  and  41986),  FDA 
published  two  orders  for  certain  class  HI 
devices  requiring  the  submission  of 
safety  and  effectiveness  information  in 
accordance  with  the  Preamendments 
Class  III  Strategy  document  for 
implementing  section  515(i)  of  the  act. 
The  orders  describe  in  detail  the  format 
for  submitting  the  type  of  information 
required  by  section  515(i)  of  the  act  so 
that  the  information  submitted  would 
clearly  support  either  reclassification  of 
the  device  into  class  I  or  II  or  retention 
of  the  device  in  class  III.  The  orders  also 
scheduled  the  required  submissions  in 
groups  of  nine  devices  at  6-month 
intervals  beginning  with  August  14, 
1996.  The  devices  proposed  in  this 
regulation  were  included  in  the  August 
14.  1995,  Docket  No.  94N-0417  Order 
on  Group  2  devices. 

n.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  January  19, 
1982  (47  FR  2810).  FDA  published  a 
proposed  rule  to  classify  the  tweezer- 
type  epilator  into  class  III.  The  preamble 
included  the  classification 
recommendation  of  the  General  and 
Plastic  Surgery  Devices  Classification 
Panel  (the  panel).  The  panel's 
recommendation  included  a  summary  of 
the  reasons  why  the  device  should  be 
subject  to  premarket  approval  and 
identified  certain  risks  to  health 
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presented  by  the  device,  including:  (1) 
Cataract  fomiation:  Nonionization 
radiation  emitted  from  the  device  may 
cause  heating  of  the  lens  of  the  eye 
leading  to  cataract  formation  (opacity  of 
the  lens  of  the  eye);  (2)  pacemaker 
interference:  Patients  with  pacemakers 
may  experience  arrhythmias  from  the 
use  of  the  device;  and  (3)  nonionizing 
radiation  exposure:  The  27  megahertz 
(MHz)  electromagnetic  radiation  emitted 
from  the  tip  of  the  tweezer  may  be 
potentially  hazardous  to  organs  other 
than  the  eye. 

In  the  Federal  Register  of  June  24, 
1988  (53  PR  23856),  FDA  published  a 
final  rule  classifying  the  tweezer-type 
epilator  into  class  III  (21  CFR  878.5360). 

In  the  Federal  Register  of  May  6, 1994 
(59  PR  23731),  PDA  categorized  the 
tweezer-type  epilator  as  a  Group  2 
device,  which  PDA  believes  has  a  high 
potential  for  being  reclassified.  The 
agency  also  announced  its  intent  to 
issue  an  order  under  section  515(i)  of 
the  act  for  Group  2  devices. 

In  the  Federal  Register  of  August  14, 
1995  (60  PR  41986),  PDA  published  an 
order  requiring  manufacturers  of 
tweezer-type  epilators  to  submit  safety 
and  effectiveness  information  in 
accordance  with  the  Preamendments 
Class  III  Strategy  document  for 
implementing  section  515(i)  of  the  act. 
Between  August  8, 1996,  and  September 
24,  1996,  four  summaries  of  safety  and 
effectiveness  information  were 
submitted  to  the  agency  (Refs.  1  through 
4).  These  summaries  recommended  that 
*  the  tweezer-type  epilator  be  reclassified 
into  class  I  or  class  II  and  provided 
information  to  assist  PDA  in 
reclassifying  the  device. 

m.  Device  Description 

PDA  is  proposing  the  following 
device  description  beised  on  the 
agency's  review:  The  tweezer-type 
epilator  is  a  device  intended  to  remove 
hair  by  destroying  the  dermal  papilla  of 
a  hair.  The  energy  provided  at  the  tip  of 
the  tweezer  used  to  remove  hair  may  be 
radio  frequency,  galvanic  (direct 
current),  or  a  combination  of  radio 
frequency  and  galvanic  energy.  This 
new  device  description  reflects  the 
entire  array  of  energy  sources  of 
tweesser-type  epilators  on  the  market. 

IV.  Proposed  Reclassification 

FDA  is  proposing  that  the  tweezer- 
fype  epilator  intended  to  remove  hair 
should  be  reclassified  from  class  III  to 
class  I.  FDA  believes  that  class  I  would 
provide  a  reasonable  assurance  of  safety 
and  effectiveness  of  the  device  for  its 
intended  use.  PDA  is  also  proposing 
that  the  device  be  exempt  from 
premarket  notification  requirements. 


V.  Risks  to  Health 

When  the  tweezer-type  epilator  was 
proposed  for  classification  into  class  III 
in  1982,  the  panel  identified  certain 
risks  to  health  that  they  believed  use  of 
the  device  presented.  The  risks  to  health 
identified  were:  (1)  Cataract  formation: 
Nonionization  radiation  emitted  from 
the  device  may  cause  heating  of  the  lens 
of  the  eye  leading  to  cataract  formation 
(opacity  of  the  lens  of  the  eye);  (2) 
pacemaker  interference:  Patients  with 
pacemakers  may  experience 
arrhythmias  from  the  use  of  the  device; 
and  (3)  nonionizing  radiation  exposure: 
The  27  MHz  electromagnetic  radiation 
emitted  from  the  tip  of  the  tweezer  may 
be  potentially  hazardous  (47  PR  2810). 
No  other  risks  to  health  were  identified 
by  FDA  when  the  device  was  classified 
into  class  III  in  1988  (53  PR  23856). 

One  of  the  515(i)  submissions 
identified  an  additional  potential  risk  to 
health,  burning  of  the  skin,  associated 
with  the  use  of  electronic  tweezer-type 
epilators  (Ref.  2).  If  the  tweezers  touch 
the  skin  accidentally  during  the 
procedure,  the  skin  is  instantly  burned 
and  the  burned  tissue  is  pulled  away  on 
the  tip  of  the  tweezer.  Another  515(i) 
submission  stated  that  heat  buildup 
during  the  use  of  galvanic  tweezer-type 
epilators  could  potentially  result  in 
smoking,  sizzling,  and  even  a  mild 
shock  (Ref.  3). 

VI.  Summary  of  the  Reasons  for  the 
Reclassification 

In  accordance  with  section  513(e)  of 
the  act  and  21  CFR  860.130,  based  on 
new  information  with  respect  to  the 
device,  PDA,  on  its  own  initiative,  is 
proposing  to  reclassify  the  tweezer-type 
epilator  from  class  III  to  class  I  when 
intended  to  remove  hair  because  general 
controls  would  provide  reasonable 
assurance  of  safety  and  effectiveness. 
PDA  is  also  proposing  to  exempt  the 
device  bom  premarket  notification 
procedures  because:  (1)  There  is  no 
history  of  significant  risks  to  health;  (2) 
the  characteristics  of  the  device 
necessary  for  safety  and  effectiveness 
are  established;  (3)  any  anticipated 
changes  that  could  affect  safety  and 
effectiveness  of  the  device  could  be 
readily  detected  and  will  not  likely 
result  in  a  change  of  classification  of  the 
device;  and  (4)  there  is  no  significant 
history  of  false  and  misleading  claims 
associated  with  the  use  of  the  device. 

Another  reason  for  proposing 
reclassification  of  the  tweezer-type 
epilator  into  class  I  is  that  the  needle 
epilator  also  intended  to  remove  hair  by 
destroying  the  dermal  papilla  of  hair 
was  reclassified  bora  class  11  into  class 
I  and  exempted  from  premarket 


notification  procedures  in  1996  (61  PR 
44013,  August  27,  1996).  PDA  believes 
proposing  reclassification  of  the 
tweezer-type  epilator  into  class  I 
provides  consistency  in  the 
classification  of  the  device. 

Vn.  Summary  of  Data  Upon  Which  the 
Reclassification  is  Based 

A.  Previously  Identified  Risks  to  Health 

No  reports  of  cataract  formation, 
pacemaker  interference,  or  any  other 
adverse  nonionizing  radiation  exposure 
effects  associated  with  the  use  of  the 
tweezer-type  epilator  were  found  in  the 
literature,  in  PDA's  voluntary  Device 
Experience  Network  (DEN)  and 
Mandatory  Device  Reporting  (MDR)  data 
bases,  or  in  the  515(i)  submissions  (Refs. 
1  through  4). 

One  of  the  515(i)  submissions  (Ref.  4) 
did  address  the  possible  risks  to  health 
of  cataract  formation  and  pacemaker 
interference.  This  submitter  had  its 
device  tested  for  radio  frequency  and 
microwave  radiation  emission.  There 
was  no  detectable  emission  from  the 
device  in  the  10-300  MHz  range.  Radio 
frequency  tweezer-type  epilators  utilize 
13.56,  27.12  or  40.68  MHz  to  remove 
hair.  Thus,  the  probability  of  the  use  of 
radio  fi^uency  tweezer-type  epilators 
leading  to  cataract  formation  and 
causing  pacemaker  interference  is  low 
during  the  proper  use  of  the  device. 

B.  Burning  Of  the  Skin  and  Electrical 
Shock 

Although  one  515(i)  submission 
identified  burning  of  the  skin  as  a 
potential  risk  to  health  (Ref.  2)  and 
another  515(i)  submission  identified 
electrical  shock  as  another  potential  risk 
to  health  (Ref.  3),  no  reports  of  burning 
of  the  skin  or  electrical  shock  associated 
with  use  of  the  device  were  found  in  the 
literature  or  in  the  agency's  DEN  or 
MDR  data  bases. 

C.  Adverse  Experience  Reports 

The  DEN  data  base  included  some 
reports  of  lack  of  clinical  effectiveness 
and  misleading  claims  of  p>ermanent 
hair  removal  associated  with  use  of  the 
device.  There  also  was  one  report  of 
pain,  infection,  and  inadequate 
directions;  one  report  of  scarring;  and 
two  reports  of  ingrown/infected  hairs. 
There  were  no  reports  of  these  or  any 
other  adverse  effects  associated  with  the 
use  of  the  device  found  in  the  MDR  data 
base.  There  also  were  no  repwrts  of 
adverse  effects  in  the  records  of  the 
Consumer  Product  Safety  Commission. 

Based  on  the  new  information 
submitted  to  it,  and  the  agency's  own 
review  of  the  literature  and  its  DEN  and 
MDR  data  bases.  FDA  has  concluded 
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that  the  risks  to  health  identified  when 
the  device  was  classified  into  class  III 
and  the  new  potential  identified  risks  to 
health  do  not  appear  to  be  risks  to 
health  when  the  device  is  used 
properly.  FDA  now  believes  that  general 
controls  are  sufficient  to  reasonably 
ensure  that  the  device  is  safe  and 
effective  for  its  intended  use.  FDA  also 
believes  that  the  device  should  be 
exempted  from  the  premarket 
notification  procedures  because  agency 
review  of  premarket  notification 
submissions  will  not  increase  the  safety 
and  effectiveness  of  the  device. 

D.  Benefits  of  the  Device 

The  psychological  stress  of 
embarrassingly  excessive  hair  growth  is 
well  documented,  and  the  elimination 
of  unwanted  hair  through  destruction  of 
the  papilla  of  the  hair  follicle  is  fairly 
well  characterized  (Refs.  5  through  9). 
FDA  has  concluded  from  the  literatuire 
and  its  knowledge  of  the  device  that  the 
tweezer-type  epilator  can  remove  hair 
and  that  die  performance  parameters  of 
the  device  in  regards  to  safety  are  also 
well  documented  and  understood.  The 
device  has  had  a  reasonable  record  of 
safety  for  over  20  years  of  use. 

There  is  litde  published  information 
in  regards  to  the  claims  of  hair  removal 
by  tweezer-type  epilators  and  only  one 
published  clinical  study  (Ref.  8) 
specifically  investigating  the  use  of 
tweezer-type  epilators.  In  this  study, 
eight  subjects  were  treated  with  a 
tweezer-type  epilator.  The  same  area  of 
skin  area  on  each  subject  was  retreated 
with  the  device  5  to  7  months  later  and 
the  epilated  hairs  were  counted.  In  three 
of  the  subjects,  fewer  hairs  were 
counted,  and  more  hairs  were  counted 
in  five  subjects.  The  differences  in  hair 
counts  were  not  significant  in  any  of  the 
subjects. 

Two  of  the  515(i)  submissions  (Refs. 
3  and  4)  provided  unpublished  clinical 
information  supporting  the  effectiveness 
of  tweezer-type  epilators  for  hair 
removal.  Althou^  the  numbers  of 
subjects  in  both  studies  are  low,  these 
study  results  are  suggestive  of  clinical 
effectiveness.  In  one  study  (Ref.  4),  12 
subjects  with  14  epilation  sites  were 
treated  monthly  for  6  months  with  both 
a  radio  frequency  tweezer-type  epilator 
and  the  same  tweezer-type  epilator  with 
the  radio  fi«quency  energy  source 
disabled.  Use  of  the  radio  frequency 
disabled  device  was  considered 
equivalent  to  manual  plucking.  The 
epilated  hairs  were  counted  at  6  months 
and  at  9  months  after  3  months  of  no 
treatment.  After  6-month  treatment, 
there  were  fewer  hairs  in  both  groups 
(52.3  {>ercent  fewer  in  the  radio 
frequency  tweezer-type  epilator  group 


and  19.1  percent  fewer  in  the  radio 
frequency  disabled  tweezer-type 
epilator  group).  After  3  months  of 
foUowmp  with  no  treatment,  the  radio 
frequency  treated  group  had  46.3 
percent  fewer  hairs  indicating  that  hair 
loss  persisted  3  months  after  the  last 
treatment.  The  radio  frequency  disabled 
tweezer-type  epilator  group  had  the 
same  number  of  hairs  as  before 
treatment  indicating  there  was  no 
overall  hair  loss  after  the  last  treatment. 

In  the  second  unpublished  study  (Ref. 
3),  use  of  a  radio  frequency  tweezer-type 
epilator  weekly  for  4  months  was 
compared  to  use  "at  an  earlier  time"  of 
a  galvanic  epilator  in  seven  subjects  for 
9  weeks.  The  radio  frequency  tweezer- 
type  epilator  subjects  were  examined 
(hair  counts)  at  15  and  30  days  after  the 
last  treatment  given  at  4  months.  Hair 
loss  was  reported  to  be  79  percent  in  the 
radio  frequency  epilator  group  and 
about  60  percent  in  the  galvanic  epilator 
group.  Because  the  treatment  schedules 
of  the  two  groups  are  not  identical,  it  is 
not  possible  to  draw  a  definitive 
conclusion  from  this  report  other  than  it 
is  suggestive  of  sustained  hair  removal. 

Use  of  the  noninvasive  tweezer-type 
epilator  eliminates  some  risks  to  health 
associated  with  the  use  of  the  needle- 
type  epilator.  The  needle-type  epilator, 
an  invasive  device,  removes  unwanted 
hair  by  inserting  a  wire  needle  into  the 
hair  follicle  to  destroy  the  dermal 
papilla  of  a  hair.  Serious  adverse  device 
events  associated  with  the  use  of 
needle-type  epilators  are  also  rare,  but 
they  include  reports  of  temporary  pain, 
edema,  erythema,  scarring,  infection, 
and  posttreatment  hyper-  and 
hypopigmentation;  a  case  of  diphtheroid 
endocarditis;  and  spreading  of  flat  warts 
(Refs.  6  and  9). 

FDA  now  believes,  based  on  publicly 
available  information,  that  the  tweezer- 
type  epilator  can  be  regulated  as  a  class 
I  device  (general  controls)  to  reasonably 
assure  the  device's  safety  and 
effectiveness.  FDA  further  believes  that 
agency  review  of  premarket  notification 
submissions  for  the  device  will  not 
enhance  public  health. 
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IX.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(e)(2)  that  diis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regidatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  this  device 
bom  class  III  to  class  I  will  relieve  all 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
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approval  requirements  in  section  515  of 
the  act.  Because  reclassiflcation  will 
reduce  regulatory  costs  with  respect  to 
this  device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  Commissioner 
of  Food  and  Drugs  therefore  certifies 
that  this  proposed  rule,  if  issued,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
will  not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate,  and  therefore  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

XI.  Coaunents 

Interested  persons  may,  on  or  before 
September  9,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  vmtten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  878 

Medical  devices. 

Theanefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  878  be  amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513,  515,  520, 
522.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351,  360,  360c,  360e, 
360j,  3601.  371). 

2.  Section  878.5360  is  revised  to  read 
as  follows: 

§  878.3  Jp         we^/c  -ype  epilator. 

(a)  Identification.  The  tweezer-type 
epilator  is  a  device  intended  to  remove 
hair  by  destroying  the  dermal  papilla  of 
a  hair.  The  energy  provided  at  the  tip  of 
the  tweezer  used  to  remove  hair  may  be 
radio  frequency,  galvanic  (direct 
current),  or  a  combination  of  radio 
frequency  and  galvanic  energy. 

(b)  Qassification.  Class  I  (General 
Controls).  The  device  is  exempt  from 
premarket  notificadon  procedures  in 
subpart  E  of  part  807  of  this  chapter. 


Dated:  May  30,  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  No.  PA4057b;  FRL-5835-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Envirotunental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  volatile  organic 
compound  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  five  major 
sources  located  in  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  ail  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  adverse  comments  are  received  that 
do  not  pertain  to  all  documents  subject 
to  this  rulemaking  action,  those 
documents  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
documents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 
DATES:  Comments  must  be  received  in 
writing  by  Jidy  11, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David 


Campbell,  Air,  Radiation,  and  Toxics 
Division,  Mailcode  3AT22,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  EQ,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Pennsylvania 
Department  of  Enviroiunental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTVIER  INFORMATION  CONTACT: 
Ruth  E.  Knapp,  (215)  566-2191,«t  die 
EPA  Region  III  office  or  via  e-mail  at 
knapp. ruth@epamail.  epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  HI  address. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  pertaining  to  this  action, 
VOC  and  NOx  RACT  determinations  for 
individual  sources  located  in 
Pennsylvania,  provided  in  the  Direct 
Final  action  of  the  same  tide  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  21. 1997. 
W.T.  WisniewBki. 

Acting  Regional  Administrator,  Region  ID. 
IFR  Doc.  97-15096  Filed  6-10-97;  8:45  am) 
NUJNGCOOC  aS«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  68-001 1 ;  FRL-6835-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Arizona — 
Maricopa  County  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Arizona  on  April  29,  1997,  establishing 
a  summeriime  gasoline  Reid  Vapor 
Pressure  (RVP)  limit  of  7.0  pounds  per 
square  inch  (psi)  for  gasoline  distributed 
in  the  Maricopa  (Phoenix)  ozone 
nonattainment  area.  Arizona  has 
lowered  the  summertime  RVP  limit  for 
this  area  to  reduce  emissions  of  volatile 
organic  compounds  (VOC)  in 
accordance  with  the  requirements  of  the 
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Clean  Air  Act,  as  amended  in  1990 
(CAA).  Arizona's  fuel  requirement  is  not 
preempted  by  federal  fuels  requirements 
because  EPA  is  proposing  to  find  that 
the  control  measure  is  necessary  for  the 
Maricopa  area  to  attain  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  and  is  proposing  to  approve 
the  measure  into  the  Arizona  SIP. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  ftirther  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  11, 
1997. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Region  DC  contact  listed 
below.  Copies  of  the  SIP  revision  are 
available  in  the  docket  {#AZ-RVP-97) 
for  this  rulemaking,  which  is  open  for 
public  inspection  at  the  addresses 
below.  A  copy  of  this  notice  is  also 
available  on  EPA,  Region  DC's  website  at 
http://www.epa.gov/region09. 
Air  Planning  Office  {AIR-2),  Air 

Division,  Region  K,  U.S. 

Environmental  Protection  Agency,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Arizona  Department  of  Environmental 

Quality.  Office  of  Outreach  and 

Information.  First  Floor,  3033  N. 

Central  Avenue,  Phoenix  Arizona 

85012 
ro«  FURTHER  MFORMATIOM  CONTACT: 
Roxanne  Johnson,  Air  Planning  Office, 
(AIR-2),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1225. 

SUPPLEMENTARY  INFORMATION:  The 
revision  i;  being  proposed  for  approval 
into  the  A-izona  SIP  in  section  13  of 
Arizona  House  Bill  2001  that  adds  to 
Arizona  Revised  Statutes  (ARS)  section 
41-2083(E) '  (summertime  fuel 


'  ThU  section  is  currentlv  codified  in  the  ARS  as 
section  4  l-2083(n- 


requirement  to  limit  RVP  gasoline  to  7.0 
psi).  This  revision  was  submitted  by  the 
ADEQ  to  EPA  on  April  29, 1997. 

On  May  8,  1997,  EPA  found  die  April 
29,  1997,  SIP  revision  conformed  to 
EPA's  completeness  criteria  in  40  CFR 
Part  51,  Appendix  V  and  the  Federal 
Register  on  August  26,  1991  (56  FR 
42216).  For  further  information,  please 
see  the  information  provided  in  the 
Direct  Final  action  that  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  28,  1997. 
Felicia  Marcus, 
Regional  A  dministrator. 
[FR  Doc.  97-15094  Filed  &-10-97;  8:45  am) 
BiixiNG  CODE  aseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA083~4062b;  FRL-5836-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT 
Determinations 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  [SW) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  VOC  and  NOx 
RACT  for  one  facility.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  ratioriale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  Technical  Support 
Document.  If  no  adverse  conunents  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  conunents.  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Conunents  must  be  received  in 
writing  by  July  11,  1997. 
ADDRESSES:  Written  comments  on  this 
action  shoidd  be  addressed  to  David  J. 
Campbell,  Peiuisylvania  RACT  Team 


Leader,  Mailcode  3AT22,  U.S. 
Enviroiunental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Pennsylvania 
Department  of  Environmental 
ProtectioUj  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisbiug, 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  56&-2185,  at  EPA 
Region  III  or  via  e-mail  at  lewis- 
janice@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  See  the 
information,  pertaining  to  this  acdon 
(VOC  and  NOx  RACT  approval) 
affecting  one  facility  in  Pennsylvania, 
provided  in  the  Direct  Final  action  of 
the  same  tide  which  is  located  in  the 
Rides  and  Regulations  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  23,  1997. 
James  W.  Newaome, 

Acting  Regional  Administrator,  Region  ID. 
[FR  Doc.  97-15103  Filed  6-10-97;  8:45  am] 
BiUJNQcooE  esao-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AI>-FRL-683»-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Source 
Category  List 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  public  comment 

period. 

SUMMARY:  The  EPA  is  announcing  die 
extension  of  the  public  comment  period 
on  the  Advanced  Notice  of  Proposed 
Rulemaking  for  listing  research  and 
development  facilities  on  the  source 
category  list  (62  FR  25877),  which  was 
published  on  May  12, 1997. 
DATES:  Written  comments  must  be 
received  on  or  before  July  11,  1997. 
ADDRESSES:  Submit  comments  in 
duplicate  if  possible  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A- 
97-11,  U.S.  Environmental  Protection 


UMI 


Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  The  EPA  requests  that 
separate  copies  be  sent  to  the 
appropriate  contact  person  listed  below. 
The  docket  may  be  inspected  at  the 
above  address  between  8:00  a.m.  and 
5:30  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  the  ANPR, 
contact  Mr.  Mark  Morris  at  (919)  541- 
5416,  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  a  request  from  several 
companies  involved  in  a  large  volume  of 
research  and  development  activities,  the 
EPA  is  extending  the  public  comment 
period  from  June  11,  1997,  to  July  11, 
1997,  on  the  Advanced  Notice  of 
Proposed  Rulemaking  for  listing 
research  and  development  facilities  on 
the  source  category  list.  The  EPA  agrees 
that  an  extension  of  the  comment  period 
will  provide  for  more  meaningful, 
constructive  comments  on  the  ANPR. 
Having  extended  the  comment  period, 
the  EPA  nonetheless  encourages 
commenters  to  submit  as  many  of  their 
comments  as  possible  before  July  11, 
this  would  assist  the  EPA  in  its 
considerations  of  the  issues  raised.  Due 
to  the  unique  nature  of  R&D  activities 
and  the  EPA 'a  request  in  the  ANPR  for 
specific  information  and 
recommendations  on  how  to  list  R&D 
facilities,  the  extension  to  the  comment 
period  will  provide  the  EPA  with  more 
detailed  conunents  that  will  result  in 
future  time  savings  on  the  project. 

List  of  Subjects  in  40  CFR  Part  63 

Air  pollution  control.  Hazardous  air 
pollutants.  Research  and  development. 
Environmental  protection. 

Dated:  June  5,  1997. 
Mary  D.  Nichols, 

Assistant  Administrator. 

(FR  Doc.  97-15365  Filed  6-10-97;  8:45  am] 

BILLING  CODE  66«0-&<MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[DA  97-679] 

Broadband  PCS  C  and  F  Block 
Installment  Payment  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Request  for  comments. 


SUMMARY:  On  June  2,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
of  the  Federal  Communications 
Commission  released  a  Public  Notice 
requesting  conunent  on  broadband  PCS 
C  and  F  block  installment  payment 
issues.  The  Public  Notice  seeks 
comment  on  specific  restructuring 
proposals,  which  are  attached  to  the 
Public  Notice  as  Appendices  A  through 
G.  The  Bureau  invites  any  additional 
proposals  for  addressing  broadband  PCS 
C  and  F  block  financing  terms.  The 
Bureau  also  seeks  comment  on  issues 
related  to  refund  requests  from  licensees 
who  submitted  timely  payments  prior  to 
the  suspension  of  the  installment 
payments.  The  Bureau  plans  to  conduct 
a  forum  on  broadband  PCS  C  and  F 
block  installment  payment  issues,  on 
June  30,  1997,  in  Washington,  D.C. 
DATES:  Comments  are  due  on  or  before 
Jime  23,  1997.  Reply  comments  are  due 
on  or  before  July  8,  1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
EXZ  20554.  In  addition,  two  copies 
should  be  hand  delivered  to:  (1) 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Room  5322,  2025  M  Street, 
N.W.,  Washington,  D.C.  20554. 
Attention:  Sande  Taxali. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Kazan  or  Sande  Taxali,  Wireless 
Teleconununications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice  released 
on  June  2, 1997.  The  complete  Public 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  N.W.,  Washington, 
D.C,  20554,  and  also  may  be  piurhased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  N.W., 
Washington,  D.C.  20037.  The  complete 
Public  Notice  is  also  available  on  die 
Commission's  Internet  home  page 
(http://www.fcc.gov). 

Summary  of  the  Public  Notice 

Wireless  Telecommunications  Bureau 
Seeks  Comment  on  Broadband  PCS  C 
and  F  Block  Installment  Payment  Issues 

June  2,  1997. 

Comment  Due  Date:  June  23, 1997 
Reply  Comment  Due  Date:  July  8,  1997 
1.  The  Wireless  Telecommunications 
Bureau  ("Bureau")  has  received  a 
request  from  several  broadband  Personal 
Communications  Services  ("PCS") 
licensees  requesting  that  the 
Commission  modify  the  payment 


frequency  for  broadband  PCS  C  and  F 
block  licensees  from  quarterly  to  annual 
installments.  See  Letter  from  Thomas 
Gutierrez,  Esq.,  et  al.  to  Michele  C. 
Farquhar,  Esq.,  Chief,  Wireless 
Telecommunications  Bureau  (March  13, 
1997)  ("Gutierrez  Letter").  Petitioners 
include  Alpine  PCS,  Inc.;  DCR  PCS, 
Inc.;  Eldorado  Commimications,  L.L.C.; 
Indus,  Inc.;  KMTel  L.L.C.;  Mercury  PCS, 
L.L.C.;  Microcom  Associates;  NextWave 
Communications,  Inc.;  and  R&S  PCS, 
Inc.  As  a  result  of  the  pendency  of  this 
request  and  other  issues  regarding 
certain  debt  functions,  the  Bureau 
released  an  Order  which  suspended  the 
deadline  for  broadband  PCS  C  block 
installment  payments.  See  Order,  In  the 
Matter  of  Installment  Payments  for  PCS 
Licenses,  DA  97-649  (released:  March 
31,  1997).  PCS  F  block  instalhnent 
payments  were  later  suspended  as  well. 
See  Public  Notice,  "FCC  Aimounces 
Grant  of  Broadband  Personal 
Communications  Services  D,  E,  and  F 
Block  Licenses,"  DA  97-883  (released: 
April  28, 1997)  at  p.  2. 

2.  The  Bureau  subsequently  received 
several  letters  that  propose  alternative 
financing  arrangements  for  broadband 
PCS  C  and  F  block  licensees.  See  Letter 
from  Leonard  S.  Sawicki,  Director,  FCC 
Affairs,  MCI  Telecommunications 
Corporation,  to  Mr.  William  F.  Caton, 
Secretary,  Federal  Communications 
Commission  (May  1,  1997)  ("Sawicki 
Letter").  In  this  proposal,  MCI  requests 
that  the  Commission  allow  C  block 
licensees  to  defer  payment  and  accrue 
interest  for  the  first  five  years  of  the 
license  term.  MCI  also  suggests  that  the 
Commission  modify  the  PCS  ownership 
and  attribution  rules  to  encourage 
additional  investment  in  C  block 
licensees.  Finally,  MCI  suggests  that 
such  changes  be  available  to  all 
broadband  PCS  C  block  licensees.  See 
also  Letter  from  James  H.  Barker  and 
Michael  S.  Wroblewski,  Counsel  to 
Fortunet  Conununications,  L.P.,  to  Mr. 
William  F.  Caton,  Secretary,  Federal 
Commimications  Commission  (May  9, 
1997)  ("Barker  Letter").  In  its  proposal, 
Fortunet  requests  that  the  Commission 
(1)  suspend  interest  payments  until  year 
five  of  the  license  term;  (2)  extend  the 
license  term  to  20  years;  (3)  modify  the 
C  block  control  group  rules;  (4)  allow 
the  transfer  of  C  block  licenses  before 
the  expiration  of  the  five  year  holding 
period  with  modified  unjust  eruichment 
payments;  and,  (5)  increase  the  level  of 
foreign  equity  permitted.  The  Bureau 
also  recently  received  a  petition  for 
rulemaking  regarding  the  issue  of 
broadband  PCS  C  and  F  block  payments. 
See  Cook  Inlet  Region,  Inc.,  Petition  for 
Rulemaking,  filed  May  7.  1997  (RM- 
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9093).  Cook  Inlet  requests  that  the 
Commission  initiate  a  rulemaking  to 
establish  the  requirements  and 
procedures  for  the  disposition  of  the 
installment  payment  obligations  of 
Commission  licensees  who  obtained 
their  licenses  by  competitive  bidding. 
Additionally,  Cook  Inlet  requests  that 
the  Commission  lift  the  stay  of  the 
deadline  for  broadband  PCS  C  and  F 
block  installment  payments.  ("Cook 
Inlet  Petition").  In  order  to  consider 
which  options  would  be  most 
appropriate  for  a  restructuring  of 
broadband  PCS  C  and  F  block  debt,  the 
Bureau  seeks  comment  on  the  proposals 
received  to  date,  as  set  forth  in  the 
Gutierrez  Letter,  the  Sawicki  Letter,  the 
Barker  Letter,  and  the  Cook  Inlet 
Petition.  In  addition,  we  note  that  other 
proposals  have  been  informally  raised 
with  the  Bureau.  See,  e.g..  General 
Wireless  Inc.,  Informal  Proposal  (May  6, 
1997).  In  its  proposal.  General  Wireless 
recommends  that  the  Conunission 
reduce  the  principal  eunount  of  its  debt 
from  an  average  C  block  price  of  $40/ 
pop  to  $15/pop,  consistent  with  A/B 
block  prices.  The  Bureau  seeks 
comment  on  whether  PCS  licensees 
would  be  able  to  prepay  their 
installment  debt  if  any  such  discount 
were  to  occiu.  Are  there  alternative 
proposals  for  calculating  the  present 
value  of  the  broadband  PCS  C  and  F 
block  debt  to  the  government  that  would 
permit  licensees  to  prepay  the  debt 
based  on  the  net  present  value? 

3.  The  Bureau  invites  any  additional 
proposals  for  addressing  the  C  and  F 
block  broadband  PCS  financing  terms. 
Comments  received  in  response  to  this 
Public  Notice  will  be  incorporated  into 
the  record  for  the  WT  Docket  No.  97- 
82  proceeding.  Amendment  of  Part  1  of 
the  Commission's  Rules — Competitive 


Bidding  Proceeding,  Order, 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making,  (62  FR 
13540-02).  In  this  Notice  of  Proposed 
Rulemaking  the  Conunission  seeks 
comment  on  numerous  installment 
payment  issues,  including  various 
options  for  installment  payments 
structures,  and  input  on  improvements 
in  the  installment  payment  program. 
Copies  cf  the  cited  proposals  are 
attached  to  this  Public  Notice  as 
Appendices  A  through  H.  These 
proposals  can  also  be  found  in  the 
Wireless  Teleconununications  Bureau 
Reference  Room,  Room  5608,  2025  M 
Street,  N.W.,  Washington  D.C.  20554. 

4.  In  addition,  the  Bureau  will  hold  a 
public  fonun  to  discuss  the  issues  of  C 
and  F  block  restructuring  and  the 
current  capital  markets  for  financing 
these  licenses.  The  Bureau  plans  to 
conduct  the  forum  on  June  30,  1997  in 
Washington,  D.C.  Further  information 
concerning  this  event  will  be  provided 
in  a  subsequent  Public  Notice. 

5.  Finally,  the  Bureau  has  received 
numerous  refund  requests  £rom 
licensees  that  submitted  timely 
payments  prior  to  the  suspension  of  the 
installment  payments.  The  Bureau  seeks 
comment  on  whether  these  licensees 
should  be  offered  any  credit  for  the  time 
value  of  their  payments  as  a  means  to 
compensate  these  licensees  for  the  cost 
of  retaining  their  money  during  the 
period  of  payment  suspension.  See,  e.g.. 
Letter  from  Michael  S.  Wroblewski, 
Latham  &  Watkins,  Counsel  for 
Southeast  Wireless  Communications, 
L.P.,  to  Regina  Dorsey,  Billings  and 
Collections  Branch,  Office  of  Managing 
Director  (April  7, 1997)  ("Wroblewski 
Letter");  Letter  from  Sylvia  Lesse, 
Kraskin  &  Lesse,  LLP,  for  Comtel  PCS 
Mainstreet  Limited  Partnership,  to  A. 
Jerome  Fowlkes,  Auctions  Division, 


Wireless  Telecommunications  Bureau 
(April  4,  1997)  ("Lesse  Letter");  Letter 
from  Julia  F.  Kogan,  Hogan  &  Hartson 
L.L.P.,  for  American  International  LLC, 
to  Linda  King  Friedman,  Financial 
Operations  Division,  Office  of  Managing 
Director  (April  2, 1997)  ("Kogan 
Letter").  The  Bureau  seeks  comment  on 
how  such  compensation  could  be 
formulated. 

6.  Parties  should  file  comments  on  or 
before  June  23, 1997  and  replies  to 
conmients  on  or  before  July  8, 1997, 
with  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
DC  20554.  In  addition,  two  copies 
should  be  hand  delivered  to:  (1) 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Room  5322,  2025  M  Street,    ' 
N.W.,  Washington,  D.C.  20554, 
Attention:  Sande  Taxali.  Copies  of  the 
petitions,  comments,  and  reply 
comments  may  be  obtained  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service,  Inc. 
(ITS),  2100  M  Street,  N.W.  Suite  140, 
Washington,  D.C,  20037,  (202)  857- 
3800.  Copies  are  also  available  for 
public  inspection  during  regular 
business  hours  in  Room  5608,  2025  M 
Street,  N.W.,  Washington,  D.C.  20554. 
When  requesting  copies,  please  refer  to 
DA-679. 

7.  For  further  information  contact 
Rachel  Kazan  or  Sande  Taxali,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau  at 
(202) 418-0660. 

Federal  Communications  Commission. 

Willuun  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-15315  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

June  6,  1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement{s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  May  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Agricultural  Marketing  Service 

Title:  Winter  Pears  Grown  in  Oregon, 
Washington,  and  California,  Marketing 
Order  No.  927. 

OMB  Control  Number:  0581-0089. 

Summary  of  Collection:  Information  is 
collected  from  growers  and  handlers  for 
referendums,  marketing  agreements,  and 
volume  of  fruit  sold. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  administer 
Marketing  Order  No.  927. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  1,890. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion: 
Biennially 

Total  Burden  Hours:  3,571. 

Animal  and  Plant  Health  Inspection 
Service 

T/f7e:  Imported  Seed  and  Screening. 

OMB  Control  Number:  0579-New. 

Summary  of  Collection:  All  seeds 
offered  for  entry  into  the  United  States 
must  be  accompanied  by  a  declaration 
from  the  importer  and  the  containers 
must  be  labeled.  A  certificate  of  analysis 
stating  that  the  seeds  were  analyzed  and 
found  to  present  no  noxious  weed  threat 
to  the  United  States  must  accompany 
the  shipment. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  prevent  the 
spread  of  insect  pests  and  noxious 
weeds  in  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  tribal 
Government. 

Number  of  Respondents:  1,200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  11,564. 

Farm  Service  Agency 

Title:  Foreign  Investment  Disclosure 
Act  Report.  7  CFR  781. 

OMB  Control  Number:  0560-0097. 

Summary  of  Collection:  The 
Agricultural  Foreign  Investment 
Disclosure  Act  of  1978  requires  foreign 
investors  to  timely  report  all  held, 
acquired,  or  transferred  U.S.  agricultural 
land. 

Need  and  Use  of  the  Information iThe 
information  is  used  to  track  foreign 
investment  in  U.S.  agricultural  land  and 
prepare  an  annual  report  to  Congress 
and  the  President. 


Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Farms. 

Number  of  Respondents:  4,375. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2,108. 
Donal  Hulcher, 

Departmental  Clearance  Officer. 
[PR  Doc.  97-15263  Filed  6-10-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  PY-97-006] 

Notice  of  Request  for  Approval  of  an 
Information  Collection 

AGENCY-  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  Collection. 

SUMMARY:  Notice;  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35).  this  notice 
announces  the  intention  of  the 
Agricultural  Marketing  Service  (AMS)  to 
request  an  approval  of  an  information 
collection  in  support  of  the  State  Option 
Contracts  (SOC)  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  11, 1997. 
AIX)mONAL  information:  Contact  Connie 
Helms,  USDA/AMS/Poultry  Division, 
Room  3943-S,  1400  Independence 
Avenue  S.W.,  STOP  0260,  Washington, 
DC  20250-0260,  (202)  720-7693. 
SUPPLEMENTARY  INFORMATION: 

Title:  Donation  of  Foods  for  use  in  the 
United  States,  its  territories  and 
possessions  and  areas  under  its 
jurisdiction. 

OMB  Number:  0581-xxx 
Expiration  Date  of  Approval: 
Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  Department  of  Agriculture 
(USDA)  Food  Distribution  Programs 
assist  American  farmers  and  needy 
people  by  purchasing  commodities  and 
delivering  them  to  State  agencies  that, 
in  turn,  distribute  them  to  organizations 
for  use  in  providing  food  assistance  to 
those  in  need.  The  commodities  help  to 
meet  the  nutritional  needs  of  children 
from  preschool  age  through  h^h  school 
in  USDA  Child  Nutrition  Programs  and 
needy  individuals  participating  in  other 
domestic  feeding  programs. 
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In  accordance  with  tbeprbvisions  of 
section  3A  of  the  Commodity 
Distribution  Reform  ActTAct)  and  WIC 
Amendments  of  1987  (7  U.S.C.  612c 
note)  as  added  by  section  1773  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (7  U.S.C.  1421  note) 
and  7  CFR  part  250,  USDA  acts  as  the 
administering  agency  for  the 
implementation  and  operation  of  the 
SOC  Program.  This  legislation  allows 
the  Secretary  broad  authority  to 
establish  regulatory  provision 
promoting  accountability  in  the  use  of 
USDA  commodities  by  Federal,  State, 
and  private  agencies. 

This  progreun  was  previously 
administered  by  the  Food  and 
Consumer  Service  (FCS).  Effective 
school  year  1997-98,  the  Agricultural 
Marketing  Service  (AMS)  will  assume 
the  responsibility  for  administering  the 
SOC  Program. 

The  collection  of  information  for  the 
program  is  currently  approved  under 
OMB  number  0584-0293.  The 
expiration  date  of  this  approval  is 
September  30, 1997. 

The  information  collection  and  record 
keeping  requirements  in  this  request  are 
essential  in  the  administration  of  the 
SOC  Program. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA.  The  information  is  used  to 
assure  compliance  with  the  Act  and  the 
provisions  of  the  SOC  Federal-State 
agreement. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.00  hours  per 
response. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  per 
Respondent:  1.00 

Estimated  Total  Annual  Burden  on 
Respondents:  40  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Connie  Helms, 
Commodity  Pnx:urement  Branch,  at 
(202) 720-7693. 

Send  Comments  regarding,  but  not 
limited  to,  the  following:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  to:  Catherine  V. 
Smith,  AcUng  Chief,  USDA/ AMS/ 
Poultry  Division,  Room  3943-S,  1400 
Independence  Avenue  S.W.,  STOP 
0260,  Washington,  DC  20250-0260. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  June  5,  1997. 

Michael  D.  Holbrook, 

Director.  Poultry  Division.  Agricultural 
Marketing  Service. 

(PR  Doc.  97-15254  Filed  6-10-97;  8:45  am] 

BiLUNO  COOE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  97-044-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  three  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmentaJ 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  envirorunent.  Based  on  its 
findings  of  no  significant  Impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Arnold  Foudin,  Deputy  Director, 
Biotechnology  Evaluation,  BSS,  PPQ, 
APHIS,  Suite  5B05,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1237; 
(301)  734-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  contact  Mr. 
Clayton  Givens  at  (301)  734-7612;  e- 
mail:  cgivens@aphis.usda.gov.  Please 
refer  to  the  permit  numbers  listed  below 
when  ordering  the  documents. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  each  permit 
application,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
assessed  the  impact  on  the  environment 
that  releasing  the  organisms  under  the 
conditions  described  in  the  permit 
application  would  have.  APHIS  has 
issued  permits  for  the  field  testing  of  the 
organisms  listed  below  sifter  concluding 
that  the  organisms  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  The 
environmental  assessments  and  findings 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 
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Perml  No. 

Permittee 

Date 
Issued 

0^9-'-^                                                'S^S 

96-355^1  ..,.. 
97-023-01  

Applied      Phylologics,      Incor- 
porated. 
Auburn  University 

3-31-97 
3-31-97 
4-25-97 

Rice  plants  genetically  engineered  to  express  proteins  ot  phar- 
maceutical interest. 

Pseudomonas  syringae  pv.  tomato  strain  DC3000  genetically 
engineered  for  decreased  virulence. 

Sugar  beet  plants  genetically  engineered  to  express  virus  resist- 
ance and  a  marker  gene. 

California. 

AlaKoma 

97-044-02  

Betaseed,  Incorporated  

Idaho. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  etseq.),  (2)  regulations  of  the 
Council  on  Envirorunental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  {3} 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  4th  day  of 
June  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doa  97-15257  Filed  6-10-97;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-027-1] 

International  Sanitary  and 
Phytosanitary  Standard-Setting 
Activities 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  and  solicitation  of 
comments. 

SUMMARY:  In  accordance  with  legislation 
implementing  the  Uruguay  Round  of  the 
General  Agreements  on  Tariffs  and 
Trade,  we  are  informing  the  public  of 
international  standard-setting  activities 
of  the  Office  International  des 
Epizootics,  the  Secretariat  of  the 
International  Plant  Protection 
Convention,  and  the  North  American 
Plant  Protection  Organization,  and  we 
are  soliciting  public  comment  on  the 
standards  to  be  considered. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-027-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  in  your  letter  that  your 
comments  refer  to  Docket  No.  97-027- 
1 ,  and  state  the  name  of  the  committee 


or  working  group  to  which  your 
comments  are  addressed.  Comments 
received  may  be  inspected  at  USDA, 
Room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Greifer,  Acting  Director,  Trade 
Support  Team,  International  Services, 
APHIS,  room  1128,  South  Building, 
14th  Street  and  Independence  Avenue 
SW,  Washington,  DC,  20250,  (202)  720- 
7677;  or  e-mail  jgreifer@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 
Legislation  implementing  the  Uruguay 
Round  of  the  General  Agreements  on 
Tariffs  and  Trade  (the  Uruguay  Round 
Agreements  Act)  was  signed  into  law 
(Pub.  L.  103-465)  by  the  President  on 
December  8. 1994.  The  Uruguay  Round 
Agreements  Act  amended  title  IV  of  the 
Trade  Agreements  Act  of  1979  (19 
U.S.C.  2531  et  seq.]  by  adding  a  new 
subtitle  F,  "International  Standard- 
Setting  Activities."  Subtitle  F  requires 
the  President  to  designate  an  agency  to 
be  responsible  for  informing  the  public 
of  the  sanitary  and  phytosanitary 
standard-setting  activities  of  each 
international  standard-setting 
organization.  The  designated  agency 
must  inform  the  public  by  publishing  a 
notice  in  the  Federal  Register,  which 
provides  the  following  information:  (1) 
The  sanitary  or  phytosanitary  standards 
under  consideration  or  planned  for 
consideration  by  the  international 
standard-setting  organization;  and  (2) 
for  each  sanitary  or  phytosanitary 
standard  specified:  a  description  of  the 
consideration  or  planned  consideration 
of  the  standard;  whether  the  United 
States  is  participating  or  plans  to 
participate  in  the  consideration  of  the 
standard;  the  agenda  for  United  States 
participation,  if  any;  and  the  agency 
responsible  for  representing  the  United 
States  with  respect  to  the  standard. 
Subtitle  F  defines  "international 
standard"  as  a  standard,  guideline,  or 
recommendation:  (1)  Adopted  by  the 
Codex  Alimentarius  Commission 
regarding  food  safety;  (2)  developed 


under  the  auspices  of  the  Office 
International  des  Epizootics  regarding 
animal  health  and  zoonoses;  (3) 
developed  under  the  auspices  of  the 
Secretariat  of  the  International  Plant 
Protection  Convention  in  cooperation 
with  the  North  American  Plant 
Protection  Organization  regarding  plant 
health;  or  (4)  established  by  or 
developed  under  any  other  international 
organization  agreed  to  by  the  member 
countries  of  the  North  American  Free 
Trade  Agreement  or  by  member 
countries  of  the  World  Trade 
Organization. 

The  Codex  Alimentarius  Commission 
(Codex)  was  created  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization.  It  is  the 
major  international  organization  for 
encouraging  international  trade  in  food 
and  protecting  the  health  and  economic 
interests  of  consumers. 

The  Office  International  des 
Epizootics  (OIE)  was  created  in  Paris, 
France,  in  1924,  with  the  signing  of  an 
international  agreement  by  28  countries. 
The  OIE  facilitates  intergovernmental 
cooperation  to  prevent  the  spread  of 
contagious  diseases  in  animals,  assists 
in  the  development  of  animal 
production  through  improved  health 
information,  and  shares  scientific 
progress  among  its  members.  The  OIE 
provides  the  major  international  forum 
for  discussion  and  agreement  on 
recommendations  and  proposals  on 
topics  such  as  disease  control,  technical 
cooperation,  trade  standards,  and  the 
exchange  of  research  and  disease 
information. 

The  International  Plant  Protection 
Convention  (IPPC),  in  effect  since  1952, 
is  a  multilateral  treaty,  administered  by 
FAO,  that  promotes  "  *   "   *  common 
and  effective  action  to  prevent  the 
spread  and  introduction  of  pests  of 
plants  and  plant  products  and  to 
promote  measures  for  their  control 
(IPPC  Preamble)."  The  IPPC  Secretariat, 
established  within  the  FAO  in  1993, 
works  with  plant  protection 
organizations  at  the  national  and 
regional  levels  to  harmonize  plant 
quarantine  activities  worldwide, 
facilitate  the  dissemination  of 
phytosanitary  information,  strengthen 
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international  cooperation,  and  support 
technical  assistance  to  developing 
countries. 

The  North  American  Plant  Protection 
Organization  (NAPPO)  was  created  in 
1976  to  coordinate  plant  protection 
activities  in  Canada,  the  United  States, 
and  Mexico.  NAPPO  provides  a 
mechanism  by  which  the  three 
countries  can  exchange  information 
related  to  plant  pest  control.  NAPPO 
conducts  its  business  through 
permanent  and  ad  hoc  committees  and 
annual  meetings  of  the  three  member 
countries.  NAPPO  cooperates  with  other 
regional  plant  protection  organizations 
and  the  FAO  to  achieve  the  objectives 
ofthelPPC. 

The  World  Trade  Organization  (WTO) 
was  established  on  January  1,  1995,  as 
the  common  international  institution  for 
the  conduct  of  trade  relations  among  the 
members  in  matters  related  to  the 
Uruguay  Round  Agreements.  The  WTO 
is  the  successor  to  the  General 
Agreements  on  Tariffs  and  Trade.  U.S. 
membership  in  the  WTO  was  approved 
by  Congress  when  it  enacted  the 
Uruguay  Round  Agreements  Act. 

The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845),  designated  the 
Secretary  of  Agriculture  as  the  official 
responsible  for  informing  the  public  of 
the  sanitary  and  phytosanitary  (SPS) 
standard-setting  activities  of  Codex, 
OIE,  IPPC,  and  NAPPO.  This 
responsibility  was  delegated  to  the 
United  States  Department  of 
Agriculture's  Food  Safety  and 
Inspection  Service  (FSIS)  for  Codex 
activities  and  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  for  OIE, 
IPPC,  and  NAPPO  activities. 

FSIS  is  responsible  for  publishing  an 
annual  notice  in  the  Federal  Register  to 
inform  the  public  of  SPS  standard- 
setting  activities  for  Codex.  APHIS  is 
responsible  for  publishing  notice  of  OIE, 
IPPC,  and  NAPPO  activities  related  to 
international  standards. 

The  United  States  is  a  participant  in 
each  of  the  following  activities,  and 
APHIS  is  the  agency  responsible  for 
representing  the  United  States  with 
respect  to  these  standards.  In  some 
cases,  working  groups  and  committees 
have  not  yet  set  meeting  dates  and 
locations  or  determined  specific 
standards  to  be  discussed.  Also,  because 
worldng  groups  and  the  issues  they 
address  are  not  static,  this  list  may  not 
present  a  complete  picture  of  OIE,  IPPC, 
and  NAPPO  SPS  standard-setting 
activities  for  the  coming  year. 

OIE  Standard  Setting  Activities 

1.  Committee/Working  Group:  General 
Session. 


Agency/U.S.  Participant(s): 
Delegate — Dr.  Joan  Arnoldi,  Deputy 
Administrator,  Veterinary  Services, 
APHIS,  Washington.  D.C.;  Alternate 
delegate — Dr.  Alex  Thiermann,  Regional 
Director  (Europe,  Africa,  and  Asia), 
International  Services,  APHIS,  Brussels, 
Belgium. 

General  Purpose:  Establish,  review, 
and  adopt  international  standards 
dealing  with  animal  health. 

Date  of  Meeting:  May  (annually). 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/ Agenda:  Animal 
health  standards  related  to  trade, 
including  risk  assessment  standards, 
regional  ization,  and  specific  disease 
issues. 

2.  Committee/Working  Group: 
Regional  Commission  for  the  Americas. 

Agency  Participant(s):  Dr.  Joan 
Arnoldi. 

General  Purpose:  The  Regional 
Commission  for  the  Americas  is  one  of 
four  OIE  Regional  Commissions. 
Regional  Commissions  nominate 
candidates  for  election  to  the  expert 
Commissions  and  Working  Groups, 
discuss  regional  animal  health  issues, 
and  propose  topics  of  regional  concern 
as  agenda  items  or  for  scientific  review 
at  upcoming  meetings  of  the  OIE 
General  Session. 

Dates  of  Meetings:  May  and  E)ecember 
or  January  (twice  annually). 

Location  of  Meetings:  Variable. 

Major  Discussion/ Agenda:  Location  of 
regional  office  for  the  Americas,  animal 
health  diseases  control  issues  of 
regional  concern. 

3.  Committee/Working  Group: 
Standards  Commission. 

Agency/US.  Participant(s): Dr.  James 
Pearson,  Director,  National  Veterinary 
Services  Laboratory,  APHIS,  Ames,  LA. 

General  Purpose:  The  Standards 
Commission  recommends  changes  in 
international  standards  for  diagnostic 
tests  and  vaccines.  These  changes,  when 
approved  by  the  General  Session,  are 
published  in  the  OIE  Manual  of 
Standards  for  Diagnostic  Tests  and 
Vaccines. 

Dates  of  Meetings:  February  and 
September  (twice  annually). 

Location  of  Meetings:  Paris,  France. 

Major  Discussion/ Agenda:  Review 
and  recommend  revisions  to 
international  diagnostic  test  standards 
published  Ln  the  OIE  Manual  of 
Standards  for  Diagnostic  Tests  and 
Vaccines;  review  OIE  reference 
laboratories,  OIE  reference  sera, 
laboratory  quality  assurance,  and  make 
recommendations  to  the  OIE  Animal 
Health  Code  Commission:  discuss 
which  diagnostic  procedures  would  be 
most  appropriately  prescribed  for 
specific  animal  and  poultry  diseases. 


4.  Committee/Working  Group: 
International  Animal  Health  Code 
Commission. 

Agency/U.S.  Participant(s):  Dr.  Alex 
Thiermann. 

General  Purpose:  The  Code 
Commission  develops  disease-specific 
recommendations  for  international 
standards  regeirding  the  movement  of 
animals  and  animal  products.  The  Code 
Commission  also  develops  generic 
standards  for  animal  transport, 
regionalization  and  risk  assessment 
procedures,  surveillance  and  monitoring 
guidelines,  and  procedures  for 
evaluating  einimal  health  infrastructures. 
When  adopted  by  the  General  Session, 
these  standards  are  published  in  the  OIE 
International  Animal  Health  Code,  the 
WTO-recognized  manual  of  standards 
for  international  movement  of  animals 
and  animal  products. 

Dates  of  Meetings:  January  and 
September  (twice  annually). 

Location  of  Meetings:  Paris,  France. 

Major  Discussion/Agenda:  The  Code 
Commission  reviews  and  updates  the 
Code  after  proposed  changes  are 
circulated  to  member  countries  for 
comments.  Updates  are  submitted  for 
adoption  at  the  General  Session. 

5.  Committee/Working  Group:  Foot 
and  Mouth  Disease  (FMD)  and  Other 
Epizootics  Commission. 

Agency/U.S.  Participant(s):  There  is 
no  Agency  or  U.S.  member  on  the  FMD 
Commission. 

General  Purpose:  The  FMD  and  Other 
Epizootics  Commission  monitors  the 
world  status  of  FMD  and  other  major 
animal  diseases  and  prepares 
recommendations  for  adoption  by  the 
General  Assembly. 

Dates  of  Meetings:  The  Commission 
meets  when  called  by  the  Director 
General. 

Location  of  Meetings:  Paris,  France. 

Major  Discussion/ Agenda:  Current 
issues  facing  the  Commission: 
International  standards  for  FMD 
serological  testing,  protocols  for 
endorsement  of  FMD-free  areas, 
standards  for  epidemiological 
surveillance  for  contagious  bovine 
pleuropneumonia,  and  surveillance  and 
monitoring  standards  for  bovine 
spongiform  encephalopathy  (BSE). 

6.  Committee/Working  Group:  Fish 
Diseases  Commission. 

Agency/U.S.  Participant(s):  There  is 
no  Agency  or  U.S.  member  on  the  Fish 
Diseases  Commission.  However,  Dr.  J.  R. 
Winton,  Research  Team  Leader  at 
Northwest  Biological  Science  Center  in 
Seattle,  WA,  is  a  U.S. -citizen  observer. 

General  Purpose:  The  Fish  Diseases 
Commission  drafted  an  Aquatic  Animal 
Health  Code  and  a  Diagnostic  Manual 
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for  Aquatic  Animal  Diseases  that 
contain  international  standards  for  fish 
diseases.  These  manuals  have  been 
approved  by  the  General  Session. 

Date  of  Meeting:  September 
(annually). 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/ Agenda:  Current 
activities  of  the  Fish  Diseases 
Commission:  Continual  updating  of  the 
OIE  Fish  Disease  Manuals,  preparation 
of  the  annual  OIE  report  on  the  world- 
wide status  of  fish  diseases,  and 
planning  and  hosting  international 
conferences  on  current  topics  in  aquatic 
animal  health. 

7.  Committee/Working  Group:  Ad  Hoc 
Working  Group  on  Biotechnology. 

Agency/U.S.  Participant(s):  Dr.  John 
R.  Gorham,  Animal  Disease  Research 
Unit,  Agricultural  Research  Service, 
USDA,  Pacific  Western  Area,  is 
President  of  the  Working  Group. 

General  Purpose:  The  Ad  Hoc 
Working  Group  on  Biotechnology 
reviews  the  biotechnological  aspects  of 
each  chapter  of  the  OIE  Manual  for 
Diagnostic  Tests  and  Vaccines  and 
prepares  an  annual  report  and 
recommendations  dealing  with 
biotechnology  for  consideration  by  the 
General  Session.  The  Working  Group 
has  also  developed  an  international 
database  on  sources  of 
biotechnologically  engineered  vaccines 
and  diagnostic  reagents. 

Date  of  Meeting:  The  Working  Group 
meets  when  called  by  the  Director 
General. 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/ Agenda:  Current 
issues  facing  the  Working  Group: 
Ongoing  reviews  of  diagnostic  test  kits, 
applications  of  genetic  engineering  to 
animal  health,  veterinary  products 
developed  using  biotechnology,  and 
possible  uses  of  new  biotechnological 
techniques  in  veterinary  medicine. 

8.  Committee/Working  Group: 
Working  Group  on  Veterinary  Drug 
Registration. 

Agency/U.S.  Participant(s):  Dr. 
Sharon  R.  Thompson,  Special  Assistant 
to  the  Director,  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  USDA. 

General  Purpose:  Prepares 
recommendations  for  the  General 
Session. 

Date  of  Meeting:  Every  2  years. 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/ Agenda:  Current 
issues  facing  the  group:  Planning  for  the 
upcoming  session  of  the  International 
Technical  Consultations  on  Veterinary 
Drug  Registration,  developing  training 
programs  for  veterinary  drug  registration 
officials  of  OIE  member  countries,  and 


assisting  an  OIE  ad  hoc  group  in 
developing  draft  international 
guidelines  for  veterinary  drug 
registration. 

9.  Committee/Working  Group: 
Working  Group  on  Informatics  and 
Epidemiology. 

Agency/U.S.  Participant(s):  There  is 
no  Agency  or  U.S.  member  on  the 
Working  Group.  However,  Dr.  Steve 
Weber,  Acting  Director,  Centers  for 
Animal  Health  and  Epidemiology, 
APHIS,  Fort  Collins,  CO,  serves  as  a 
consultant  to  the  working  group. 

General  Purpose:  The  Working  Group 
on  Informatics  and  Epidemiology 
develops  programs  to  increase  the 
efficiency  of  OIE  communications  and 
to  assist  animal  health  officials  of 
member  countries  to  more  effectively 
utilize  contemporary  communications 
technology.  One  project  of  the  Working 
Group  is  HandiStatus,  an  information 
network  on  animal  diseases  of 
international  importance. 

Date  of  Meeting:  The  Working  Group 
meets  when  called  by  the  Director 
General. 

Location  of  Meeting:  Paris,  France. 

Major  Disqussion/ Agenda:  The 
Working  Group  is  currently  developing 
a  Windows  version  of  HandiStatus  and 
designing  and  developing  the  OIE  Web 
Page. 

10.  Committee/Working  Group: 
Working  Group  on  Wildlife  Diseases. 

Agency/U.S.  Participant(s):  Dr.  Victor 
Nettles,  Director,  Southeastern 
Cooperative  Wildlife  Disease  Study, 
College  of  Veterinary  Medicine, 
University  of  Georgia,  and  Dr.  M.H. 
Woodford  (Working  Group  Chairman). 

General  Purpose:  The  Working  Group 
addresses  issues  involving  the 
relationship  between  diseases  of 
wildlife  and  those  of  domestic  animals 
and  poultry. 

Date  of  Meeting:  The  Working  Group 
meets  when  called  by  the  Director 
General,  usually  annually  in  the 
summer  or  fall. 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/Agenda:  Some 
issues  currently  facing  the  Working 
Group  are:  development  of  reporting 
methods  for  wildlife  diseases 
(particularly  those  naturally 
transmissible  between  domesticated  and 
wild  species);  facilitating  worldwide 
wildlife  disease  surveillance  and  the 
applicability  of  routine  diagnostic  tests 
to  wildlife  species;  and  problems  related 
to  propagation  of  wildlife  species  in 
captivity  and  the  disease  hazards 
associated  with  their  release  from  zoos 
or  game  farms. 

1 1 .  Committee/Working  Group:  Ad 
Hoc  Working  Group  on  Animal  Disease 
Categorization. 


Agency/U.S.  Participant(s):  Dr. 
William  D.  Hueston,  Associate  Dean, 
Virginia-Maryland  Regional  College  of 
Veterinary  Medicine. 

General  Purpose:  The  Working  Group 
is  considering  changes  in  disease 
categorization  used  to  determine  the 
urgency  of  reporting  and  the  placement 
of  certain  diseases  on  OIE  Lists  A,  B,  or 
C.  The  Working  Group  submitted  a 
report  to  the  Code  Commission 
suggesting  changes  in  categorization 
criteria.  The  proposed  changes  are  being 
reviewed  by  the  Code  Commission. 
After  the  Code  Commission  reviews  the 
report,  it  will  be  presented  for  review  by 
the  General  Session. 

Date  of  Meeting:  The  Working  Group 
meets  when  called  by  the  Director 
General. 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/Agenda:  The  issue 
currently  facing  this  working  Group  is 
to  determine  how  frequently  certain 
diseases  should  be  reported  to  the  OIE. 

12.  Committee/Working  Group:  Ad 
Hoc  Group  on  Transmissible 
Spongiform  Encephalopathies  (TSEs): 
Coordination  of  Research  and 
Epidemiological  Studies. 

Agency/U.S.  Participant(s):  Dr.  Linda 
Detwiler,  Veterinary  Services,  APHIS, 
Robbinsville,  NJ. 

General  Purpose:  The  Group  reported 
its  findings  on  TSEs  and  BSE  to  the 
FMD  Commission  and  developed  a 
separate  report  on  TSE  research  needs. 

Date  of  Meeting:  The  group  is 
currently  inactive. 

Location  of  Meeting:  Paris,  France. 

Major  Discussion/ Agenda:  Currently 
there  are  no  issues  facing  this  Working 
Group. 

For  further  reference,  the  OIE 
standards  are  contained  in  two  OIE 
publications,  the  "International  Animal 
Health  Code"  and  the  "OIE  Manual  of 
Standards  for  Diagnostic  Tests  and 
Vaccines."  Staff  veterinarians  with 
National  Center  for  Import  and  Export, 
Veterinary  Services,  APHIS,  each  have 
copies  of  these  publications.  The 
publications  may  also  be  ordered  from 
the  OIE  web  page  at  http://www.oie.org. 

IPPC  Standard  Setting  Activities 

There  is  no  rigid  structure  for 
development  of  draft  IPPC  standards.  In 
some  cases,  the  IPPC  Secretariat  may 
form  an  international  working  group  to 
draft  a  standard  deemed  a  priority  by 
FAO.  In  most  cases,  however,  draft  IPPC 
standards  originate  from  industry,  State 
or  provincial  governments,  or  other 
interested  parties:  they  are  submitted  to 
the  IPPC  Secretariat  through  the 
representative  organization  of  the 
member  country'  (APHIS)  or  through  the 
regional  plant  protection  organization 
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(NAPPO).  The  IPPC  Secretariat  refers 
draft  standards  to  the  Committee  of 
Experts  on  Phytosanitary  Measures 
(CEPM).  The  CEPM  considers  the  draft 
standards  and  recommends  action;  the 
draft  standards  are  submitted  either  to 
FAO  for  approval  or  to  member 
countries  for  consultation  and  comment 
(country  consultation).  The  FAO 
approval  process  involves  review  by 
several  bodies — the  FAO  Committee  on 
Agriculture  (COAG).  FAO  Council,  and 
FAO  Conference — before  standards  are 
adopted. 

Technical  experts  from  the  United 
States  have  participated  directly  in 
working  groups  and  indirectly  as 
reviewers  of  all  ciuxent  IPPC  draft 
standards.  In  addition,  documents  and 
positions  developed  by  APHIS  and 
NAPPO  have  served  as  the  basis  for 
many  of  the  standards  adopted  to  date. 
A  range  of  standards  are  currently 
moving  through  different  stages  of 
development,  review,  and  approval.  The 
status  of  all  IPPC  standards  (existing, 
drafted,  and  proposed)  is  summarized 
below: 

I.  Reference  Standards  (completed  but 
subject  to  revision). 

a.  Plant  Quarantine  Principles  as  Related 
to  Trade,  adopted  in  1993. 

b.  Glossary  of  Phytosanitary  Terms,  revised 
in  Septemtwr  1995. 

c.  Policy  and  Standards  for  Construction  of 
International  Standards  for  Phytosanitary 
Measures  (ISPMs).  adopted  in  May  1994. 

d.  International  Plant  Protection 
Convention,  revised  in  April  1997. 

n.  Completed  Standards  (approved  by  the 
FAO  Committee  on  Agricidture  and  FAO 
Council  and  adopted  by  FAO  Conference  in 
November  1995). 

a.  Guidelines  for  Pest  Risk  Analysis  (PRA). 

b.  Code  of  Conduct  for  the  Import  and 
Release  of  Exotic  Biological  Control  Agents. 

c.  Requirements  for  the  Establishment  of 
Pest  Free  Areas. 

m.  Draft  Standards  (currently  being 
finalized). 

a.  Guidelines  for  Survey  and  Monitoring 
Systems,  revised  and  approved  by  the  CEPM 
in  May  1996,  adopted  by  COAG  in  April 
1997. 

b.  Framework  for  an  Export  Certification 
System,  revised  and  approved  by  the  CEPM 
in  May  1996.  adopted  by  COAG  in  April 
1997. 

c.  Inspection  Methodology — redrafted  for 
review  by  the  October  1997  CEPM  and 
possible  country  consultation. 

rv.  Draft  Supplementary  Standards  (require 
additional  expert  review). 

a.  PRA,  Pest  Categorization. 

b.  PRA.  Economic  Impact  Assessment. 

c.  PRA,  Probability  of  Pest  Introduction. 

d.  PRA.  Pest  Management. 

e.  Procedures  for  Determining  Freedom  of 
an  Area — Citrus  Canker,  drafted  in  October 
1995;  supplement  to  the  Guidelines  for 
Survey  and  Monitoring  standard  which  is 
currently  under  review  by  citrus  canker 
experts. 


The  four  PRA  supplementary  standards  (a 
through  d)  were  combined  into  one 
integrated  PRA  supplementary  standard  in 

1996.  This  integrated  supplementary 
standard  was  not  approved  by  the  CEPM 
pending  further  work;  upon  approval  by  the 
CEPM  (possibly  in  October  1997)  the 
document  will  go  for  country  consultation. 

V.  New  Standards  (in  initial  draft  stage). 

a.  Post-entry  Quarantine  Facilities. 
(wstponed  since  1996.  no  draft  to  date. 

b.  Pest  Free  Production  Sites,  drafted  in 
October  1995.  may  be  finalized  by  CEPM  in 
October  1997  for  FAO  adoption. 

c.  Eradication,  drafted  in  November  1995. 
may  be  finalized  by  CEPM  in  October  1997 
for  FAO  adoption. 

d.  Guidelines  for  Import  Regulations, 
drafted  in  April  1996,  will  be  reviewed  by 
CEPM  in  October  1997  for  country 
consultation. 

e.  Phytosanitary  Certification 
(supplementing  annexes  to  the  Convention), 
drafted  August  1996,  will  be  reviewed  by 
CEPM  in  October  1997  for  country 
consultation. 

{.  Pest  Status  Reports  (previously  referred 
to  as  Pest  Data  Sheets),  drafted  in  March 

1997,  will  be  reviewed  by  CEPM  in  October 
1997  for  country  consultation. 

g.  Pest  Management  (Quarantine  Security), 
working  group  proposed  for  1997. 

h.  Dispute  Resolution,  proposed  by  some 
members  as  a  new  priority. 

i.  Regulated  Non-quarantine  Pests. 
proposed  by  some  members  as  a  new 
priority. 

Further  information  on  the  BPPC 
standards  is  available  from  the  United 
Nation's  Food  and  Agricultxire 
Organization  web  page  at:  http:// 
faowfsOa.fao.org/waicentyfaoinfo/ 
agricult/agp/agpp/PQ/Defiault.htm. 

Revision  of  the  IPPC 

The  IPPC  was  amended  in  1979  in 
response  to  changing  plant  pest 
conditions  and  quarantine  concerns. 
The  amendment  came  into  force  in  1991 
upKin  ratification  by  two-thirds  of  the 
IPPC  signatory  countries.  However,  the 
current  IPPC  does  not  directly  recognize 
SPS  principles  and  obligations.  Nor 
does  it  discuss  the  harmonization  of 
phytosanitary  measures  through 
standards.  In  October  1995,  IPPC 
signatory  countries  agreed  to  revise  the 
IPPC  again  in  response  to  changes  in 
global  agriculture,  including  the 
requirements  of  the  SPS  Agreement 
regarding  the  development  and 
application  of  international 
phytosanitaiy  standards. 

The  IPPC  Secretariat  gathered 
recommendations  from  signatory 
countries  regarding  potential  revisions 
to  the  current  scope,  coverage,  and 
provisions  of  the  IPPC.  In  March  1996, 
plant  quarantine  experts  from  various 
signatory  countries  met  to  discuss  and 
develop  draft  text  for  the  revised  IPPC. 
In  January  1997,  IPPC  signatory 
countries  met  in  Rome  to  further 


negotiate  changes  to  the  revised  text. 
Due  to  an  inability  to  resolve  several  key 
issues  over  the  course  of  the  Technical 
Consultation,  the  Consultation  did  not 
produce  a  final  revised  text  to  submit  to 
FAO  for  approval. 

Following  the  January  Technical 
Consultations,  the  COAG  established  an 
open-ended  working  group  to  finalize 
the  revision.  This  working  group 
developed  a  final  revised  text  which 
was  presented  to  the  COAG  in  April 
1997.  The  COAG  adopted  the  revised 
text  and  will  submit  it  to  FAO  Council 
and  legal  experts  in  June  1997  for 
consideration.  If  Council  approves  the 
revised  text,  it  will  be  submitted  to 
Conference  for  final  approval  in 
November  1997.  If  approved,  the  revised 
IPPC  will  be  distributed  to  signatory 
countries  in  January  1998. 

NAPPO  Standard  Setting  Activities 

Current  information  on  NAPPO 
policies,  standard  setting  activities,  U.S. 
participants,  and  meeting  agendas  and 
dates  is  available  on  the  NAPPO  home 
page  at  http://www.nappo.org. 
Interested  individuals  may  also  contact 
Marshall  Kirby,  current  APHIS 
representative  on  the  APHIS  NAPPO 
Standards  Panel,  at  (301)  734-8262. 

NAPPO  Standards  Panel 

The  NAPPO  Standards  Panel  handles 
or  supports  development  of  NAPPO 
standards  and  other  cross-commodity 
issues,  reviews  proposed  international 
standards,  and  recommends  NAPPO 
positions  on  proposed  international 
standards.  At  the  July  1997  meeting,  the 
Panel  will  develop  a  work  plan  for  the 
upcoming  year.  Issues  to  be  considered 
include: 

a.  Review  of  existing  NAPPO  and 
international  standards  for  equivalency; 
and 

b.  Planning  for  NAPPO  development 
of,  or  input  into,  new  or  revised  regional 
and  international  standards. 

In  addition,  the  Standards  Panel 
supports  the  work  of  other  NAPPO 
panels  on  standards  development 
Following  is  a  summary  of  panel 
charges  as  they  relate  to  the 
development  of  standards  (see  the 
NAPPO  home  page  for  the  most  up-to- 
date  information,  including  a  list  of  U.S. 
participants  on  the  panels): 

Accreditation  Panel 

The  Panel  will  finalize  the  draft 
standard.  The  accreditation  of 
individuals  to  issue  phytosanitaiy 
certificates,  for  approval  by  the  NAPPO 
Executive  Committee  (EC)  at  the  1997 
NAPPO  Annual  Meeting  (October  21- 
24). 


UMI 
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Biological  Control  Panel 

The  Panel  will: 

a.  Develop  a  framework,  with 
timelines,  for  the  development  of 
science-based  guidelines  to  harmonize  . 
regulations  and  protocols  for  the 
importation,  quarantine,  and  release  of 
exotic  biological  control  agents;  and 

b.  Revise  and  resubmit  draft  of 
NAPPO  guidelines  for  petition  for 
release  of  exotic  phytophagous  insects 
and  mites  for  the  biological  control  of 
weeds  in  the  NAPPO  Standards  format. 

Biotechnology  Panel 

The  Panel  will: 

a.  Develop  a  NAPPO  biotechnology 
standard,  taking  into  consideration 
existing  national  and  international 
standards;  and 

b.  Explore  development  of  a  NAPPO 
release  policy  for  wild  types  of  maize 
(cotton  and  tomato)  and  consider 
whether  it  can  be  included  in  the 
standard. 

Forestry  Panel 

The  Panel  will: 

a.  Develop  a  NAPPO  standard  for  the 
movement  of  Christmas  trees  within  and 
among  NAPPO  member  countries; 

b.  Harmonize  gypsy  moth  regulations 
among  NAPPO  member  countries; 

c.  Develop  a  NAPPO  standard  for  the 
movement  of  wood  (including 
duimage);  and 

d.  Review  the  European  Plant 
Protection  Organization  list  of  forestry 
words/definitions  for  possible  adoption 
by  NAPPO;  propose  alternatives  for 
those  considered  inappropriate. 

Fruit  Fly  Panel 

The  Panel  will: 

a.  Complete  the  list  of  quarantine 
signiKcant  fruit  flies  for  the  NAPPO 
region  and  member  countries;  and 

b.  Prepare  NAPPO  standards 
pertaining  to  survey  procediu«s  and 
phytosanitary  procedures  for  quarantine 
significant  fruit  tlies. 

Fruit  Tree  and  Grapevine  Nursery  Stock 
Certification  Standard  Panel 

The  Panel  will: 

a.  Complete  the  grapevine  portion  of 
the  Fruit  Tree  and  Grapevine  Nursery 
Stock  Certification  Standard  in  time  for 
EC  approval  at  the  1997  annual  meeting; 
and 

b.  Proceed  with  other  components  of 
the  standard. 

Grains  Panel 

The  Panel  will: 

a.  Review  the  list  of  weed  species 
intercepted  by  Mexico  in  imported 
consignments  of  wheat  grain  for 
processing  from  other  NAPPO  countries 


and  determine  which  species  meet  the 
NAPPO  definition  of  quarantine  pest; 

b.  Determine  which  phytosanitary 
measures  will  reduce  the  probability  of 
introduction  of  weed  species  that  are 
determined  to  be  quarantine  pests  into 
Mexico's  territories; 

c.  Review  the  Tilletia  controversa 
(dwarf  bunt)  PRA  conducted  by  Mexico 
in  March  1996  and  recommend  the  pest 
status  for  this  species  in  the  NAPPO 
region;  and 

d.  Complete  development  of  a  NAPPO 
sampling  protocol  for  the  examination 
of  railway  (box)  cars  for  (1)  the  presence 
of  wheat  grains  and  (2)  the  presence  of 
Kamal  bunted  wheat  grains  that  meets 
the  quarantine  security  requirements  of 
NAPPO  member  countries. 

Hemispheric  Training  Center  Panel 

The  Panel  will  continue  with  the 
design  of  a  Hemispheric  Training  Center 
to  enable  plant  protection  staffs  in 
Western  Hemisphere  countries  to  build 
and  strengthen  plant  health 
infrastructures  and  to  harmonize 
international  plant  protection  and 
quarantine  systems. 

Irradiation  Panel 

The  NAPPO  Irradiation  Standard, 
developed  by  the  Irradiation  Panel,  was 
approved  by  the  EC  in  April  1997.  There 
are  no  current  charges  to  this  panel. 

Pest  Risk  Analysis  (PRA)  Panel 

The  Panel  will: 

a.  Develop  guidelines  for  the 
harmonized  implementation  and 
application  of  the  NAPPO  PRA 
Standard  and  consider  possible 
amendment  of  the  standard; 

b.  Compare  and  contrast  how 
individual  NAPPO  member  countries 
apply  the  NAPPO  PRA  Standard  using, 
as  a  case  study,  the  PRAs  which  each 
country  has  prepared  on 
Chrysanthemum  white  rust;  and 

c.  Analyze  the  Chrysanthemum  white 
rust  PRAs  prepared  by  NAPPO  member 
countries  to  determine  the  status  of  the 
causal  agent  of  this  disease  as  a 
quarantine  pest  in  the  NAPPO  region. 

Potato  Panel 

The  Panel  will: 

a.  Advance  the  NAPPO  Potato 
Standard  towards  becoming  an 
international  standard;  and 

b.  Convene  a  subgroup  to  harmonize 
and/or  determine  equivalencies  among 
diagnostic  tests  for  Potato  Virus  Y  Strain 
N  within  the  NAPPO  region. 

Comments  on  standards  being 
considered  or  to  be  considered  by  any 
of  the  committees  or  working  groups 
listed  above  may  be  sent  to  APHIS  as 
directed  under  the  heading  ADDRESSES. 


Done  in  Washington,  DC,  this  4th  day  of 
June  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[PR  Doc.  97-15256  Filed  6-10-97;  8:45  am) 

BILUNG  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Proposed  Perkins — Manlstique  138  kV 
Transmission  Line  Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  effects  of  a  proposal  by  Wisconsin 
Electric  Power  Company  WEPCO  and 
Edison  Sault  Electric  (ESE)  to  construct 
a  24  mile,  138  kV  transmission  line  in 
Delta  county,  Michigan.  The  project  area 
includes  portions  of  the  Hiawatha 
National  Forest  (HNF),  Rapid  River/ 
Manistique  Ranger  Districts. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  (issues, 
preliminary  alternatives,  etc.)  must  be 
received  in  writing  by  July  11, 1997. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  Mr.  William  F.  Spinner, 
Forest  Supervisor,  Hiawatha  National 
Forest,  2727  Lincoln  Road,  Escanaba, 
Michigan,  49829. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  regarding  the 
proposed  action  and  EIS  should  be 
directed  to  Ms.  Patty  Beyer,  Project 
Coordinator,  (906)  228-9681. 
SUPPt-EMENTARY  INFORMATION:  WEPCO/ 
ESE  propose  to  construct,  operate,  and 
maintain  a  138  kV  double  circuit 
transmission  line  from  the  existing 
Perkins  Substation  one  mile  west  of 
Perkins,  Michigan  to  the  proposed 
Indian  Lake  Substation  one  mile 
northwest  of  Manistique,  Michigan.  The 
proposed  24  mile  route  lies  adjacent  to 
the  Lakehead  Oil  Company  pipeline 
right-of-way.  The  Substation  locations 
are  outside  the  boundaries  of  the 
Hiawatha  National  Forest.  The  Federal 
Land  and  Policy  Act  allows  the  use  of 
national  forest  lands  for  electric 
transmission  rights-of-way.  The 
Hiawatha  National  Forest  Land  and 
Resource  Management  Plan  allows  for 
utility  right-of-ways  within  management 
areas  crossed  by  the  proposed  project. 

WEPCO/ESE  have  identified  a  lack  of 
adequate  electric  transmission  facilities 
serving  Delta  and  Schoolcraft  counties 
in  the  Upper  Peninsula  of  Michigan, 
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presently  an  ESE  service  territory.  The 
Michigan  Public  Service  Commission 
has  determined  the  existing  service  is 
inadequate  in  three  areas,  including 
load  growth,  reliability,  and  electrical 
transmission  system  reinforcement. 
WEPCO/ESE's  load  growth  has  nearly 
exceeded  capacity  and  its  need  for 
reliable  service  and  additional  capacity 
to  meet  peak  system  demand  is  urgent. 
The  purpose  for  constructing  the  project 
is  to  increase  reliability  of  service  and 
provide  an  additional  source  of  power 
to  the  customers  served  within  WEPCO/ 
ESE  service  area. 

Permits  or  licenses  required  to 
implement  the  proposed  action  include: 
right-of-way  easement  from  the 
Michigan  Department  of  Natural 
Resources,  wetland  permits  and  erosion 
control  standards  from  the  Michigan 
Department  of  Environmental  Quality. 
Section  404  determination  and  permit 
from  the  US  Army  Corps  of  Engineers, 
road  crossing  permits  from  Delta  and 
Schoolcraft  counties  and  the  Michigan 
Department  of  Transportation,  railroad 
crossing  jjermits  from  the  Wisconsin 
Central  Railroad,  approval  of 
Interchange  Agreement  from  the  Federal 
Energy  Regulatory  Commission. 
Certificate  of  Public  Convenience  and 
Necessity  from  the  Public  Service 
Commission,  Act  69  approval  frt)m  the 
Michigan  Public  Service  Commission, 
Section  106  Review  by  the  Michigan 
State  Historic  Preservation  Office  and  a 
Wild  and  Scenic  River  Determination 
from  the  USDA  Forest  Service. 

The  USDA  Forest  Service  is  serving  as 
lead  federal  agency  for  the  preparation 
of  an  EIS  that  will  evaluate  the  purpose, 
need,  and  routing  alternatives  on  the 
Hiawatha  National  Forest  for  the 
proposed  project.  The  decision  to  be 
made  is  whether  to  allow  the  use  of 
portions  of  the  Hiawatha  National 
Forest  for  siting  a  transmission  line 
facility.  The  USDA  Forest  Service  has 
invited  other  affected  agencies  to 
participate  in  the  environmental 
process.  Preliminary  issues  associated 
with  this  proposal  include  construction 
across  two  designated  wild  and  scenic 
rivers,  aesthetic  effects,  health  and 
safety  concerns  from  electromagnetic 


fields,  impacts  to  wetlands  from 
construction  and  effective  wetland 
restoration,  disturbances  to  threatened, 
endangered  and  sensitive  plant  and 
animal  habitat,  noxious  weed  control, 
recreation  access  to  roads,  rivers,  and 
trails  during  construction  and  the 
commitment  of  forest  resources  over  the 
long  term. 

Tne  public  is  invited  to  attend 
meetings  to  be  held  ]une  17, 18,  and  19, 
1997,  from  7:00  p.m.  to  9:00  p.m.  at  the 
township  hall  in  Nahma,  the  Omni 
Center  in  Rapid  River,  and  the  township 
hall  in  Cooks,  Michigan,  respectively.  In 
additional  meeting  will  be  held  June  17 
at  the  Nahma  township  hall  from  11:00 
a.m.  to  1:00  p.m.  The  purpose  of  the 
workshop-style  meetings,  is  to  share 
project  information  and  identify  public 
issues  and  concerns.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  written  comments  on  the 
proposal  should  be  as  specific  as 
possible.  Please  note  that  written 
comments  made  on  the  proposal  will  be 
regarded  as  public  information. 
Anticipated  publication  date  for  the 
Draft  EIS  is  November  1997  and  the 
Final  EIS  in  early  1998. 

Dated:  June  5. 1997. 
William  F.  SpiniMr. 
Forest  Supervisor. 

IFR  Doc.  97-15234  Filed  6-10-97;  8:45  am] 
BILLINO  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Exceptions  to  IC/DV  Procedures; 
Correction 

ACTKM:  Proposed  collection;  correction. 

SUMMARY:  The  Department  of 
Commerce.  Bureau  of  Export 
Administration  published  a  document 
in  the  Federal  Register  of  May  1,  1997 
(62  FR  23757)  concerning  a  request  for 
comments  on  a  collection  of 
information.  The  document  contained 
an  incorrect  OMB  control  number. 
FOn  FURTHER  INFORMATK)N  CONTACT: 
Stephen  Baker,  (202)  482-3673. 


Correction 

In  the  Federal  Register  issue  of  May 
1,  1997,  on  page  23757.  in  the  third 
column,  correct  the  OMB  Number  to 
read:  0694-0001. 

Dated:  June  5, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-15169  Filed  6-10-97;  8:45  a.m.l 
BILUNO  CODE  3610-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervaiiing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opoonunny  to  Request 
Administra*'vp  ^e^  f-w 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTKW:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  dufy  order,  finding,  or 
suspension  of  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNfTY  TO  REQUEST  A  REVIEW:  Not 
later  than  the  last  day  of  June  1997, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
Jtme  for  the  following  periods: 


Antidumping  Proceedings 

BELGIUIWI:  Sugar,  A-^23-077 

CANADA:  Oil  Country  Tabular  Goods,  A-1 22-506 

CANADA:  Raspberries,  A- 122-401  

FRANCE:  Calaum  Alumirwte  Flux,  A-427-812  

FRANCE:  Large  Power  Transiormefs,  A-427-030  

FRANCE:  Su^,  A-^27-078  

GERMANY:  Industnal  Belts,  except  SytKhrorwus  &  V-Belts,  A-428-802  

GERMANY:  Preapitated  Banum  Carbonate.  A-428-061  

GERMANY:  Rayon  Yams,  A-^28-81D  


Period 


6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
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Period 


GERMANY;  Sugar,  A-^28-082 

HUNGARY:  Tapered  Roller  Beanngs.  A-437-601  

ITALY:  Large  Power  Transformers,  A-475-031  

ITALY:  Synchronous  and  V-Betts,  A-47S-802  

JAPAN:  Fishnetting,  A-588-029  

JAPAN:  Forklift  Tnjcks.  A-588-703  

JAPAN:  Grain-Oriented  Electrical  Steel,  A-588-«31  

JAPAN:  Industrial  Belts,  A-588-807  ., 

JAPAN:  Large  Power  Transformers,  A-588-032 

JAPAN:  Nitnle  Rubber,  A-58&-706 

JAPAN:  PET  Film,  A-588-814 

NEW  ZEALAND:  Kiwifruit,  A-614-801  - 

ROMANIA:  Tapered  Roller  Bearings.  A-485-602  

RUSSIA;  Ferrosilicon  A-821-804  

SINGAPORE;  V-Belts,  A-559-803  

SOUTH  AFRICA:  Furfuryl  Alcofiol,  A-791-802  

SWEDEN:  Stainless  Steel  Plate,  A-^1-040  

TAIWAN:  Carbon  Steel  Plate,  A-583-080 

TAIWAN:  Oil  Country  Tubular  Goods,  A-583-505  

TAIWAN:  Stainless  Steel  Butt-Weld  Pipe  Fittings.  A-583-816  

TAIWAN:  Wasfiers,  A-583-820  

THE  NETHERLANDS:  Aramid  Fiber.  A-421-805  /. 

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Furfuryl  Akx)hol.  A-570-835  

THE  PEOPLE'S  REPUBLIC  OF  CHINA;  Silicon  Metal,  A-570-806  

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Spartclers,  A-570-804  

THE  PEOPLE'S  REPUBLIC  OF  CHINA;  Tapered  Roller  Bearings.  A-570-601 
VENEZUELA;  Ferrosilicon.  A-307-807  

Countervailing  Proceedings 
ITALY;  Grain-Oriented  Electrical  Steel,  C-475-812  


6/1/96-5/31/97 
6/1/96-5/31/97 
8/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5^^1/97 
6/1/96-5/31/97 
6/1 /96-5A3 1/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-6/31/97 
6/1/96-5/31/97 
6/1/96-5A31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 
6/1/96-5/31/97 


1/1/96-12/31/96 


In  accordance  with  sections  353.22(a) 
and  355.Z2(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  "The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  C.F.R.  355.22(a)  of  the  regulations,  an 
interest  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Interim  Regulations.  60  FR 
25130.  25137  (May  11.  1995)). 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidimiping  finding  or 
an  antidumping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  for 
other  suppliers)  which  were  produced 
in  more  than  one  coimtry  of  origin,  and 
each  coimtry  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporters)  the 
request  is  intended  to  cover. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Enforcement,  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  353.31(g)  or  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  of  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation."  for  requests  received  by 
the  last  day  of  June  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  June  1997,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  susp)ended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 


consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  June  4. 1997. 

Jeffrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[FR  Doc.  97-15288  Filed  6-10-97;  8:45  ami 
BILUNO  CODE  3S10-DS-M 


DEPARTMEf^  OP  COMMERCE 

International  Trade  Administiation 
[A-412-810] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cart>on  Steel  Products  from  the  United 
Kingdom:  Notice  of  Amendment  of 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  of  final 
results  of  antidumping  duty 
administrative  review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom, 
published  on  April  17,  1997,  to  reflect 


'n?, 
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the  correction  of  ministerial  errors  made 
in  the  margin  calculation  in  those  final 
results.  We  are  publishing  this 
amendment  to  the  Gnal  results  in 
accordance  with  19  CFR  353.28(c). 
EFFECTIVE  DATE:  June  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Leon  McNeill  or  Maureen  Flannery. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  10, 1996,  we  published 
the  preliminary  results  of  our 
administrative  review  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (61 
FR  65022).  We  published  the  final 
results  of  review  on  April  17, 1997  (62 
FR  18744).  On  May  1,  1997.  we  received 
a  timely  allegation  from  respondent, 
British  Steel  Engineering  Steels  Limited 
(BSES),  alleging  that  the  Department 
made  ministerial  errors  in  the  final 
results. 

Scope  of  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 


flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings;  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10,  00.30,  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  order  remains  dispositive. 

Amended  Final  Results 

On  May  1. 1997,  BSES  alleged  that  the 
Department  of  Commerce  (the 
Department)  committed  ministerial 
errors  in  calculating  the  final 
antidumping  duty  margin.  BSES  argues 
that,  in  calculating  constructed  value 
(CV)  profit,  the  Department  made  a 
ministerial  error  in  failing  to  ensure  that 
the  profit  ratio  and  the  value  by  which 
the  ratio  was  multiplied  shared  the 
same  basis.  BSES  argues  that  the 
Department  overstated  the  CV  profit  by 
including  direct  selling  expenses, 
indirect  selling  expenses,  and  packing 
in  "CVPROFTT,"  the  value  by  which  the 
profit  ratio  ("PRATE2CV)  was 
multiplied,  but  excluding  those 
expenses  from  the  total  cost  of 
production  used  in  the  denominator  of 
the  profit  ratio.  In  order  to  ensure  that 
denominator  "TOTHMCOP"  of  the 
profit  ratio  and  value  "CVPROFIT" 
shared  the  same  basis,  BSES  suggests 
that  the  Department  either  delete  such 
expenses  firom  "CVPROFIT"  or  include 
them  in  the  denominator 
"TOTHMCOP." 

We  agree  with  BSES  that  the 
Department  made  a  ministerial  error  by 
inadvertently  excluding  direct  selling 
expenses,  indirect  selling  expenses  and 
packing  expenses  in  the  calculation  of 
CV  profit.  These  items  should  have  been 
included.  Furthermore,  we  note  that  we 
erred  by  deducting  these  expenses  from 
gross  price  before  the  comparison  of 
gross  price  with  cost  of  production. 
Therefore,  we  have  excluded  these 
expenses  from  the  net  cost  of 
production,  "NPRICOP,"  and  have 
added  them  to  the  total  cost  of 
production,  "TOTCOP,"  for  these 
amended  final  results. 

Second,  BSES  alleges  that,  in  the 
calculation  of  CV,  the  Department 


understated  imputed  credit  and 
inventory  carrying  costs.  BSES  points 
out  that  the  Department  calculated 
credit  and  inventory  carrying  costs  for 
CV  by  first  creating  CV  credit  and 
inventory  carrying  costs  ratios.  The 
Department  then  multiplied  the  ratios 
by  total  CV  to  yield  the  unit  values  of 
CV  credit  and  inventory  carrying  costs. 
BSES  argues  that,  since  the  denominator 
of  the  ratios  was  on  a  different  basis 
than  total  CV  (the  value  by  which  the 
ratio  was  multiplied),  the  results  of  the 
calculations  were  understated.  BSES 
claims  that  the  Department  normally 
creates  these  variables  by  weight- 
averaging  values  from  above-cost  home 
market  sales.  As  support  for  its 
argument,  BSES  cites  our  Final  Results 
Analysis  memorandum  of  April  9,  1997, 
where  the  Department  states  that  "we 
weighted-averaged  the  variables, 
including  credit  and  inventory  carrying 
costs."  BSES  notes  that  the  total  CV 
("TOTCV")  does  not  include  movement 
expenses,  while  the  home  market  total 
unit  price  ("HMTOTUPR"),  which 
serves  as  the  denominator  of  the 
imputed  credit  and  inventory  carrying 
costs  ratios,  does  include  movement 
expenses.  BSES  argues  that  the  resulting 
unit  values  for  credit  and  inventory 
carrying  costs  are  therefore  understated. 
BSES  suggests  that  the  Department 
correct  this  error  by  using  the 
Department's  standard  weighted-average 
method;  alternatively,  BSES  suggests,  if 
the  Department  continues  to  use  the 
ratio,  the  Department  may  correct  its 
error  by  either  deducting  movement 
expenses  from  the  denominator 
"HMTOTUPR"  or  by  adding  the 
movement  expenses  to  "TOTCV." 

We  agree  that  the  Department  made  a 
ministerial  error  as  it  intended  to 
calculate  a  weighted-average  of  the 
listed  variables  including  credit  tmd 
inventory  carrying  costs.  See  Final 
Analysis  memorandum  dated  April  9, 
1997.  Therefore,  we  have  revised  the 
margin  calculation  program  by  replacing 
"SUM"  with  "MEAN"  at  line  441,  and 
deleting  lines  454,  455,  456,  457,  1009, 
1010, 1014, and  1015. 

Amended  Final  Results  of  Review 

Upon  review  of  the  submitted 
allegation,  the  Department  has 
determined  that  the  following  margin 
exists  for  the  period  March  1, 1995 
through  February  29, 1996. 


Manufacturer/Exporter 

Period  ot  Review 

Margin 
(percent) 

British  Steel  Engineenng  Steels  Limited  (BSES)  (formerty  United  Engineering  Steels  Limited) 

3/1/95-2/29/96 

4.52 

UMI 
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The  Department  shall  detennine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above. 
Because  there  is  a  concurrent  review  of 
the  countervailing  duty  order  on  the 
subject  merchandise,  final  assessments 
for  BSES  will  reflect  the  final  results  of 
the  countervailing  duty  administrative 
review  in  accordance  with  section 
772(c)(1)(C)  of  the  Act.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  hot-rolled  lead  and  bismuth 
CEirbon  steel  products  fixjm  the  United 
Kingdom  entered,  or  withdrawn  fiom 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactxirer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(58  FR  6207,  January  27,  1993).  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 


notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  May  30, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-15289  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemattonai  Trade  Administration 
A-680-810 

Certai-  Welded  Stai^iess  Sfeel  Pipe 

frwr  "-o^ea  .f^'ttatioi-'  ■,-'  C-anged 
Circu^-ns'.ances  AntiOu-Tiping  Duty 
Administrative  RevieM 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  In  response  to  a  request  fitim 
SEAH  Steel  Corporation  (SEAH),  the 
Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
cLrcimistances  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  bom  Korea. 
See  Notice  of  Amended  Final 
Determination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipe  From  Korea.  60  FR  10064  (February 
23, 1995).  See  also  Antidumping  Duty 
Order  and  Clarification  of  Final 
Determination;  Certain  Welded 
Stainless  Steel  Pipe  from  Korea,  57  FR 
62301,  (December  30,  1992). 

SEAH  requested  that  the  Department 
determine  that  SEAH  is  the  successor 
firm  to  Pusan  Steel  Pipe  (PSP).  During 
the  less-than-fair-value  (LTFV) 
investigation,  PSP  was  assigned  a  cash 
deposit  rate  of  2.67  percent.  See 
Antidumping  Duty  Order  and 
Clarification  of  Final  Determination: 
Certain  Welded  Stainless  Steel  Pipe 
from  Korea,  57  FR  62301  (December  30, 
1992).  SEAH's  request  is  filed  pursuant 
to  section  751(b)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

We  are  initiating  an  antidumping  duty 
changed  circumstances  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  stainless  steel  pipe 


from  Korea  to  determine  whether  or  not 
SEAH  is  the  successor  firm  to  PSP,  and 
to  determine  whether  SEAH  is  entitled 
to  PSP's  cash  deposit  rate. 

EFFECTIVE  DATE:  June  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  March  27,  1997,  SEAH  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review 
pursuant  to  section  751(b)  of  the  Tariff 
Act  to  determine  whether  SEAH  should 
properly  be  considered  the  successor 
firm  to  PSP  and  if,  as  such,  SEAH 
should  be  entitled  to  PSP's  cash  deposit 
rate. 

According  to  SEAH.  PSP  legally 
changed  its  name  to  SEAH  on  December 
28,  1995,  which  change  became 
effective  on  January  1, 1996.  SEAH 
claims  that  its  name  change  bom  PSP 
was  a  change  in  name  only,  and  that  the 
legal  structure  of  the  company,  its 
management,  and  ownership  were  not 
affected  by  the  name  change.  SEAH  also 
claims  that  it  is  a  part  of  a  larger  group 
of  related  companies,  certain  members 
of  which  had  SEAH  in  their  names  prior 
to  January  1,  1996. 

In  its  request  for  a  changed 
circumstances  review,  SEAH  indicated 
that  PSP  had  acquired  certain 
production  assets  formerly  owned  by 
Sammi  Metal  Products  Co  (Sammi). 
SEAH  asserts  that  the  acquisition, 
which  occurred  more  than  a  year  before 
the  name  change  and  was  effective 
January  3,  1995,  is  not  related  to  the 
name  change.  SEAH  claims  that  its 
acquisition  of  the  products  and  facilities 
of  Sammi  is  functionally  no  different 
from  PSP  expanding  its  existing 
facilities  or  contracting  a  new 
manufacturing  facility. 
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The  Department  has  examined 
SEAH's  request  for  a  changed 
circumstances  administrative  review 
and  has  determined  that  the  facts  before 
the  Department  will  require  further 
investigation. 

On  May  13,  1997,  SEAH  also 
requested  that  the  Department  publish 
concurrently  its  notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  review.  On  May  23,  1997. 
petitioners  submitted  a  letter  objecting 
to  the  concurrent  issuance  of  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  review. 
Petitioners'  objection  is  based  on  the 
complexity  of  the  facts,  and  the  inability 
of  counsel  to  obtain  proprietary 
documents  submitted  by  SEAH  until 
after  an  initiation.  For  these  reasons, 
and  because  we  are  considering  whether 
to  seek  additional  information  and  want 
petitioners  to  have  an  opportunity  to 
comment,  the  Department  has 
determined  that  it  would  not  be 
appropriate  to  issue  our  preliminary 
results  of  a  changed  circumstances 
review  at  this  time. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Society  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  this  order  also  includes 
WSSP  made  according  to  the  standards 
of  other  nations  which  are  comparable 
to  ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications 
include,  but  are  not  limited  to,  digester 
lines,  blow  lines,  pharmaceutical  lines, 
petrochemical  stock  lines,  brewery 
process  and  transport  lines,  general  food 
processing  lines,  automotive  paint  lines 
and  paper  process  machines.  Imports  of 
WSSP  are  currently  classiHable  under 
the  following  Hannonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings:  7306.40.5005, 
7306.40.5015,  7306.40.5040, 
7306.40.5065  and  7306.40.5085. 
Although  these  subheadings  include 
both  pipes  and  tubes,  the  scope  of  this 
antidumping  duty  order  is  limited  to 
welded  austenitic  stainless  steel  pipes. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 


This  changed  circumstances 
administrative  review  covers  SEAH  and 
any  parties  affiliated  with  SEAH. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Order 
Administrative  Review 

Pursuant  to  section  751(b)  of  the 
Tariff  Act,  the  Department  will  conduct 
a  changed  circumstances  administrative 
review  upon  receipt  of  information 
concerning,  or  a  request  from  an 
interested  party  of  an  antidumping  duty 
order  which  shows,  changed 
circumstances  sufficient  to  warrant  a 
review  of  the  order.  See  section 
751(b)(1).  In  accordance  with  section 
751(b)  and  19  CFR  353.22(f)(l)(i),  we  are 
initiating  a  changed  circumstances 
administrative  review  based  upon  the 
information  contained  in  SEAH's  March 
27,  1997  request  for  this  review. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative 
review,  in  accordance  with  19  CFR 
353.22(f)(l)(v),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based. 
Not  later  than  270  days  after  publication 
of  this  notice  of  initiation,  the 
Department  will  issue  its  final  results  of 
review.  All  written  comments  must  be 
submitted  in  accordance  with  19  CFR 
353.31(e)  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
353.31(g). 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Tariff  Act  and 
section  353.22(f)(l)(i)  of  the 
Department's  regulations. 

Dated:  June  2. 1997. 
Robert  S.  URubm, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-15290  Filed  6-10-97;  8:45  am) 
BILLING  C006  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  060297C] 

An  Evaluation  of  Potential  Shrimp 
Virus  Impacts  on  Cuhured  Shrimp  and 
on  Wild  Shrimp  Populations  in  the  Gulf 
of  Mexico  and  Southeastern  U.S. 
Atlantic  Coastal  Waters 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce,  on  behalf  of  the  Joint 
Subcommittee  on  Aquaculture. 


ACTION:  Advance  notice  of  a  proposed 
shrimp  virus  risk  assessment  and  public 
meetings. 

SUMMARY:  The  Joint  Subcommittee  on 
Aquaculture  (JSA);  Office  of  Science 
and  Technology  Policy,  is  releasing  a 
report  describing  the  potential  impacts 
of  shrimp  viruses  on  cultured  shrimp 
and  on  wild  shrimp  populations  in  the 
Gulf  of  Mexico  and  southeastern  U.S. 
Atlantic  coastal  waters.  Comments 
received  in  writing,  or  at  public 
meetings,  will  be  used  to  help  develop 
plans  for  an  ecological  risk  assessment 
on  shrimp  viruses. 

DATES:  Consideration  will  be  given  to 
only  to  those  comments  received  on  or 
before  August  11,  1997.  In  addition, 
comments  may  be  provided  at  any  of 
three  public  meetings  to  be  held.  See 
SUPPLEMENTARY  INFORMATION  section  for 
further  details  regarding  these  meetings. 
ADDRESSES:  Copies  of  a  report  prepared 
for  the  JSA  entitled,  "An  Evaluation  of 
Shrimp  Virus  Impacts  on  Cultured 
Shrimp  and  on  Wild  Shrimp 
Populations  in  the  Gulf  of  Mexico  and 
Southeastern  U.S.  Atlantic  Coastal 
Waters"  (the  shrimp  virus  report)  may 
he  obtained  by  contacting  NMFS 
Assistant  Administrator's  Office  of 
Industry  and  Trade,  at:301-713-2379  or 
by  accessing  the  NMFS  Home  Page,  at: 
http://kingfish.ssp.nmfs.gov/oit/ 
oit.html.  To  help  ensure  that  written 
comments  are  considered,  send  an 
original  and  three  copies  to  Mr.  Jerome 
Erbacher,  Office  of  Industry  &  Trade. 
Room  3675,  SSMC3.  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910,  or  facsimile  to  (301)  713-2384. 
To  attend  any  of  the  public  meetings, 
contact  the  Eastern  Research  Group,  Inc. 
(ERG),  Conference  Registration 
Line,(61 7)  674-7374. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Thomas  Mcllwain,  Chairperson  of  the 
JSA  Shrimp  Virus  Work  Group,  NMFS, 
3209  Frederick  Street,  Pascagoula,  MS 
39567,  (601)  762-4591  or  Dr.  Thomas  C. 
Siewicki,  219  Ft.  Johnson  Road, 
Charleston  SC  29412,  (803)762-8534. 
SUPPLEMENTARY  INFORMATION:  Evidence 
suggests  that  exotic  shrimp  viruses  may 
be  inadvertently  introduced  into  U.S. 
coastal  regions.  If  established,  these 
introduced  viruses  have  the  potential  to 
infect  both  wild  shrimp  stocks  and 
shrimp  in  aquaculture  through  a 
number  of  different  pathways.  Two 
potentially  significant  pathways  involve 
the  shrimp  aquaculture  and  shrimp 
processing  industries.  Though 
considered  less  significant,  examples  of 
other  potential  pathways  include  bait 
shrimp,  ship  ballast  water,  research  and 
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display,  transiocateu  animals  (non- 
shrimp),  and  natural  spread  (e.g., 
migratory  birds,  large  scale  currents, 
floodingj. 

In  1995,  Taura  Syndrome  Virus  (TVS) 
was  documented  in  shrimp  culture 
ponds  in  Texas.  After  the  Texas 
outbreak,  ponds  were  restocked  with 
shrimp  seed  native  to  the  Gulf  of 
Mexico.  However,  some  of  the  shrimp  in 
the  second  stocking  were  later  found 
infected  with  other  pathogenic  viruses 
(e.g..  White  Spot  Syndrome  Virus 
(WSSV)  and  Yellow  Head  virus  (YHV), 
only  previously  identified  in  shrimp 
imported  from  the  far  east.  In  1996,  a 
repeat  outbreak  of  TSV  was 
documented.  In  1997,  YHV  and  WSSV 
were  identified  (based  on  very  limited 
data)  in  South  Carolina.  These  outbreaks 
have  raised  concerns  that  viruses  could 
be  spread  from  aquaculture  facilities  to 
the  wild  shrimp  stocks  in  U.S.  coastal 
waters,  with  potentially  serious 
implications. 

To  determine  the  likelihood  and  the 
potential  impacts  of  exotic  shrimp 
viruses  on  wild  shrimp  populations  in 
the  Gulf  of  Mexico  and  Southeastern 
U.S.  Atlantic  Coastal  Waters  and  on 
cultured  shrimp  in  aquaculture  in  these 
areas,  the  JSA  has  decided  to  conduct  an 
ecological  risk  assessment.  (The  JSA 
consists  of  representatives  from  several 
Federal  organizations,  including  the 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Agriculture,  U.S.  Fish 
and  Wildlife  Service,  and  the  U.S. 
Environmental  Protection  Agency).  In 
support  of  information  exchange  and 
education,  and  to  determine  any 
necessary  course  of  action  to  avert  the 
introduction  of  pathogenic  viruses,  the 
JSA  tasked  a  Federal  interagency  work 
group  (Shrimp  Virus  Work  Group; 
SVWG)  with  identifying  research  on 
shrimp  viruses,  the  mode  of  virus 
transmission,  and  the  potential  for  the 
introduction  of  these  viruses  into  the 
Gulf  of  Mexico  and  Southeastern  U.S. 
Atlantic  Coastal  Waters.  The  SVWG 
helped  to  organize  and  participated  in  a 
shrimp  virus  workshop  in  New  Orleans, 
LA,  in  June  1996.  Recently,  the  SVWG 
prepared  a  shrimp  virus  report  that 
summarizes  readily-available  risk- 
relevant  information  on  shrimp  viruses. 
This  report  has  been  approved  by  the 
JSA  and  is  available  to  the  public  for 
comment. 

Comments  on  the  shrimp  virus  report 
received  from  the  public  (whether  in 
writing  or  at  the  public  meetings)  will 
be  used  as  input  to  a  workshop  that  will 
help  finalize  plans  for  conducting  a 
shrimp  virus  ecological  risk  assessment. 

Meeting  Locations  and  Times  :  July 
15.  in  Charleston,  South  Carolina;  July 
21,  in  Mobile,  Alabama;  and  July  23.  in 


Brownsville,  Texas.  There  is  no  charge 
for  attending  the  public  meetings  listed 
above;  however,  seats  are  limited,  so  it 
is  advisable  to  register  as  soon  as 
possible.  Participants  wishing  to  make 
comments  or  address  issues  can  register 
with  ERG  prior  to  the  workshop,  or  on 
site.  Each  participant  will  be  assigned  a 
time  slot  on  a  first-come,  first-served 
basis.  Individual  comments  should  be 
limited  to  3  to  5  minutes;  additional  or 
lengthy  comments  may  be  submitted  in 
writing  to  the  address  provided  above. 

Dated:  June  5, 1997. 
RoUand  Schmitten, 

Assistant  Administrator  for  Fisheries, 

Notional  Marine  Fisheries  Service. 

(PR  Doc.  97-15241  Filed  6-10-97;  8:45  am] 

BtLUNG  CODE  35ia-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  060497A] 

Gulf  of  Mexico  Fishery  Management 
CouncH    P.jb"^  Mee»:ng 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Stone 
Crab  Advisory  Panel  (AP). 

DATES:  This  meeting  will  be  held  on  July 
7,  1997,  from  8:00  a.m.  to  2:00  p.m. 

ADDRESSES:  This  meeting  v«rill  be  held  at 
the  Monroe  County  Regional  Service 
Center,  2798  Overseas  Highwray, 
Marathon,  FL;  telephone:  305-743- 
6727. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 

SUPPLEMB4TARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
effort  and  landing  trends  in  the  fishery 
and  continue  development  of 
recommendations  for  a  limited  access 
system  and  the  structure  of  such  a 
system. 

The  AP  is  comprised  of  fishermen  and 
other  user  groups  who  advise  the 
Council  on  fishery  issues. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  June  30, 1997. 

Dated:  June  5. 1997. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc.  97-15243  Filed  6-10-97;  8:45  ami 
BIUJNQ  CODE  3810-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  060497B] 

Mid-Atlantic  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atiantic  Fishery 

Management  Council  will  hold  a  public 

meeting. 

DATES:  The  meeting  will  be  held  on  June 

25,  1997,  the  Council  will  meet  from 

10:00  a.m.  until  approximately  5:00 

p.m.  On  June  26, 1997,  the  Council  will 

meet  from  8:00  a.m.  until  approximately 

noon. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Holiday  Inn,  3845  Veterans 

Memorial  Highway,  Ronkonkoma,  NY 

11779;  telephone:  516-585-9500. 

Council  address:  Mid-Atiantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  R.  Keifer,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
8UPPt.EMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review 
proposed  Federal  regulations  to 
implement  the  Magnuson-Stevens  Act, 
discuss  and  possibly  adopt  for 
SecretarieQ  approval  the  Monkfish 
Fishery  Management  Plan,  and  other 
fishery  management  matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necessary; 
other  items  may  be  added.  This  meeting 
may  also  be  closed  at  any  time  to 
discuss  employment  or  other  internal 
administrative  matters. 
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Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  June  5.  1997. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15242  Filed  6-10-97;  8:45  ami 

BILUNG  COOE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
MTC);  Meeting 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  June  25,  1997  from  8:00 
a.m.  to  4:30  p.m. 

PLACE:  This  meeting  will  take  place  at 
the  Silver  Spring  Holiday  Inn,  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland. 

STATUS:  The  meeting  will  be  open  to  the 
public.  The  time  between  10:30  a.m.  to 
11:15  a.m.  will  be  set  aside  for  oral 
comments  or  questions  &om  the  public. 
Approximately  50  seats  will  be  available 
on  a  first-come  first-served  basis  for  the 
public. 

'ATTERS  TO  BE  CONSIDERED:  This 
meeting  will  cover:  Consultation  on  10 
combined  Consolidation  and 
Automation  Certifications,  4  combined 
Consolidation,  Automation  and  Closure 
Certifications,  and  3  Consolidation 
Certifications;  update  on  the  Service 
Level  D  Automation  criteria;  and  an 
update  on  the  NWS  and  Astoria 
community  interactions. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Nicholas  R.  Scheller,  National 
Weather  Service,  Modernization  Staff, 
1325  East- West  Highway,  SSMC2.  Silver 
Spring,  Maryland  20910.  Telephone: 
(301) 713-0454. 

Dated:  June  5. 1997. 
Nicholas  R.  Scheller, 

Manager.  National  Implementation  Staff. 
IFR  Doc.  97-15218  Filed  6-10-97;  8:45  ami 

BILUNG  COOE  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  060497D] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Two  meetings  have  been 
scheduled  in  July  to  begin  preparation 
of  an  essential  fish  habitat  (EFH) 
assessment  document  for  the  fisheries 
off  Alaska,  as  mandated  by  the  recent 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

DATES:  Technical  teams  for  Bering  Sea/ 
Aleutian  Islands  (BSAI)  and  Gulf  of 
Alaska  (GOA)  groundfish  will  meet  July 
8-9,  1997,  in  Seattle,  WA,  beginning  at 
1:00  p.m.  on  July  8.  On  July  15-17, 
1997,  the  EFH  Core  Team  will  meet  in 
Juneau,  AK,  beginning  at  8:00  a.m.  on 
July  15. 

ADDRESSES:  The  groundfish  technical 
teams  will  meet  July  8-9  in  Seattle,  WA, 
at  the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE..  Building  4. 
Room  2079. 

The  EFH  Core  Team  will  meet  July 
15-17  in  Juneau,  AK,  at  the  NMFS 
Alaska  Regional  Office.  709  W.  9th 
Street,  Room  142A-B. 

Council  addiess:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann.  telephone:  907-586- 
7585. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Groundfish  Technical  Teams 
for  BSAI  and  GOA  groundfish  will 
prepare  a  preliminary  EFH  assessment 
document. 

2.  The  EFH  Core  Team  will  review  the 
preliminary  EFH  assessment  document 
and  discuss  preparation  of  EFH 
amendments  for  the  fishery 
management  plans  (FMPs)  for  BSAI  and 
GOA  groundfish,  BSAI  crab,  and  for  the 
FMPs  for  scallops  and  salmon. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Cindy  Hartmann, 
907-586-7585,  at  least  5  working  days 
prior  to  the  meeting  date. 


Dated:  June  5.  1997. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15239  Filed  6-10-97;  8:45  am) 

BILUNO  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060497C] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  meeting  will  be 
held  June  23-25.  1997.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion  Hotel-Seattle  Airport, 
18740  Pacific  Highway  South,  Seattle, 
WA  98188;  telephone:  (206)  246-8600. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224. 
Portland,  OR;  telephone:  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  Various 
advisory  groups  will  be  meeting  on 
Monday,  June  23.  The  Council  meeting 
will  begin  on  Monday,  Jime  23,  at 
1  p.m.  with  an  open  session.  The 
Council  meeting  reconvenes  on 
Tuesday.  June  24.  at  8  a.m.  On 
Wednesday.  June  25,  the  Council  will 
convene  in  a  closed  session  (not  open  to 
the  public)  to  discuss  litigation  and 
personnel  matters.  The  open  session 
begins  at  8:30  a.m.  and  will  adjourn 
when  Council  business  has  been 
completed. 

The  following  items  are  on  the 
Council  agenda: 

A.  Call  to  Order 

B.  Proposed  Rules  Implementing 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

1.  Agency  Report 

2.  Comments  of  Advisory  Entities  and 
Public 

3.  Council  Comments 
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C.  Salmon  Management 

1.  Statement  of  Cnair  Concerning 
1997  Process 

2.  Sequence  of  Events  and  Status  of 
Fisheries 

3.  Plans  for  Workshop  on  Chinook 
Models 

4.  Procedure  for  Review  and  Revision 
of  Salmon  Methodologies 

5.  Plan  Amendments 

D.  Dungeness  Crab  Management 

1.  Report  of  the  Ad  Hoc  Scoping 
Committee 

2.  Scientific  and  Statistical  Committee 
(SSC)  and  Public  Comments 

3.  Determine  Need  for  Federal 
Management  -  ACTION 

E.  Coastal  Pelagic  Species 
Management 

1.  Need  for  Federal  Management 

2.  Anchovy  Biomass  Estimate  and 
Quotas  for  1997-1998 

F.  Habitat  Issues 

1.  Repor^of  the  Steering  Group 

2.  Puolic  Comments 

3.  Council  -  ACTION 

G.  Groundfish  Management 

1.  Fixed  Gear  Sablefish  Management 
in  1997 

2.  Fixed  Gear  Sablefish  Management 
in  1998  and  Beyond 

3.  Control  Date  for  Potential  Fixed 
Gear  Sablefish  Individual  Quota 
Program 

4.  Status  of  Federal  Regulations 

5.  Status  of  Fisheries  and  Inseason 
Adjustments 

6.  Scoping  Process  for  Plan 
Amendments 

7.  Capacity  Reduction  Program 

H.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Report  of  the  Council  Chairs' 
Meeting 

4.  Approve  September  1997  Agenda  - 
ACTION 

5.  Appointments  to  Advisory  Groups 
-  ACTION 

6.  Council  Conunents  on  Draft  NMFS 
Report  on  California  Sea  Lions  and 
Harbor  Seals  -  ACTION 

Other  Meetings 

SCHEDULE  OF  ADVISORY  GRO!fP/ 
COMMITTEE  MEETINGS 

MONDA  Y,  JUNE  23.  1 997  Time 

Secretarial  Center  8  a.m.,  June  23-25 

Groundfish  Management  Team  8  a.m. 

Scientific  and  Statistical  Committee  8 
a.m. 

Habitat  Steering  Group  10  a.m. 

Groundfish  Advisory  Subpanel  1  p.m. 

Budget  Committee  After  Council 
Session 

Enforcement  Consultants  7  p.m. 

Buyback  Committee  7  p.m. 

TUESDA  Y.  JUNE  24.1997 

Groundfish  Advisory  Panel  (GAP)  8 
a.m. 


SSC  8  a.m. 
WEDNESDAY.  JUNE  25,  1997 

GAP  7  a.m.  (If  necessary) 
Detailed  agendas  for  the  above 

advisory  meetings  will  be  available  after 

June  13. 1997. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  June  5, 1997. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15240  Filed  6-10-97;  8:45  am] 
BHJJNG  CODE  3S10-22-f 


CONSviMt  ' 
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Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 

Commission.  Washington,  DC  20207. 

TIME  AND  DATE:  Thursday.  June  19, 1997, 

10:00  a.m. 

LOCAHON:  Room  410.  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONS  nr RED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Chmn,  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  June  9. 1997. 
Sadye  E.  Dunn, 

Secretory'. 

(FR  Doc.  97-15446  Filed  6-9-97;  2:16  pm] 

BILUNQ  CODE  S3S5-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Notice  to  amend  record  systems. 


SUMMARY:  The  Department  of  the  Air 
Force  is  amending  the  system 
identifiers,  the  system  names,  and  the 
Preamble  to  the  Air  Force's  compilation 
of  Privacy  Act  Systems  of  Records 
Notices.  The  system  identifiers  reflect 
the  current  numbering  system  used  by 
the  Secretary  of  the  Air  Force. 
DATES:  The  amendments  will  be 
effective  on  June  11.  1997. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters.  Air  Force 
Communications  and  Information 
Center/rrC.  1250  Air  Force  Pentagon, 
Washington.  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below. 

Dated:  June  5. 1997. 

L.M.  BYNUM. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

UNITED  STATES  AIR  FORCE 

How  Systems  of  Records  are  Arranged 

In  the  Air  Force,  records  are  grouped 
by  subject  series.  Each  series  has  records 
about  a  specific  activity  or  function  to 
which  a  subject  title  and  number  is 
given.  Systems  of  records  are  grouped  in 
the  same  way.  For  example,  a  system  of 
records  on  persoimel  security  clearances 
may  be  found  in  'Security  -  31.'  and  one 
about  psychiatry  in  'Medical  Service  - 
44.'  These  numbers  are  part  of  the 
system  identification  which  precede  the 
notices.  They  look  like  this:  F031  AF  SP 
A  or  F044  AFSG  A.  The  letter  T  means 
Air  Force.  The  first  three  digits  (031  and 
044)  show  that  the  records  pertain  to 
Security  and  the  Medical  Service 
respectively.  The  letters  that  follow 
indicate  to  whom  the  system  applies 
and/or  the  Office  of  Primary 
Responsibility  (OPR).  For  example,  in 
system  F031  AF  SP  A,  AF  indicates  that 
this  is  an  Air  Force-wide  system,  with 
SP  denoting  Security  Police  as  the  OPR. 
The  last  alpha  designation  is  for  internal 
management  control.  In  the  records 
system  F044  AFSG  A,  (without  a  space 
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between  the  AF  and  SG)  indicates  this 
is  a  Surgeon  General  System  and  applies 
to  the  office  of  the  Surgeon  General 
only. 

Using  the  Index  Guide 

The  systems  of  records  maintained  by 
the  Air  Force  are  contained  within  the 
subject  series  that  are  listed  below. 

This  list  identifies  each  series  in  the 
order  in  which  it  appears  in  this 
issuance.  Use  the  list  to  identify  subject 
areas  of  interest.  Having  done  so,  use 
the  series  number  (for  example  031  for 
Security)  to  locate  the  systems  of 
records  grouping  in  which  you  are 
interested. 
System  Identification  Series 

Subject  Series 


Flying  Operations 

Oil 
Maintenance 

021 
Supply 

023 
Transportation 

024 
Security 

031 
Civil  Engineering 

032 
Communications 

033 
Services 

034 
Public  Affairs 

035 
Personnel 

036 


Manpower  and  Organization 

038 
Medical 

044 
Law 

051 
Chaplain 

052 
Scientific/Research  Development 

061 
Finance  Management 

065 
Special  Investigations 

071 
Command  Policy 

090 
Safety 

091 


Department  of  the  Air  Force  Privacy  Act  Systems  of  Records  Notices 


System  Identifier 

System  Name 

From: 

To: 

F010AF  A 

F033  AF  CIC  A 

Automated  Orders  Data  System 

F010AFISB 

F036  497IG  A 

Prisoner  of  War  (PW)  Debriefing  Files 

F010  ARPC  A 

F033  ARPC  A 

Background  Material 

F010  AU  A 

F036  AETC  V 

Potential  Faculty  Rating  System 

FOIOCVAE  A 

F033  CVAE  A 

Secretary  of  the  Air  Force  Historical  Records 

F010  RE  A 

F033  AFRE  A 

Inquiries  (PresidentiaiyCongressional) 

F01 1  AF  A 

F033  AF  CIC  D 

Locator,  Registration  and  Postal  Directory  Files 

F011  AF  B 

F034  AF  SVA  E 

Check  Cashing  Privilege  Files 

F011  AFMP  A 

F0,33  AF  PC  A 

Congressional  and  Other  High  Level  Inquiries 

F011  AFAA 

F036  USAFA  D 

Class  Committee  Products 

FO1 1  AFA  B 

F036  USAFA  E 

Faculty  Biographical  Sketch 

F01 1  AF  SG  A 

F033  AFSG  A 

High  Level  Inquiry  File 

F01 1  ARPC  A 

F033  ARPC  B 

Locator  or  Personnel  Data 

F01 1  LLI  A 

F033  SAFLL  A 

Congressional/Executive  Inquiries 

F011  SG  A 

F033  AFSG  B 

Professional  Inquiry  Records  System 

F012  AF  A 

F033  AF  CIC  B 

Information  Requests-Freedom  of  Information  Act 

F012  AFB 

F033  AF  CIC  C 

Privacy  Act  Request  File 

F021  AFSPC  A 

F021  AFSPC  A 

Cable  Affairs  Personnel/Agency  Records 

F030AF  A 

F036  AF  CIC  A 

Biographical  Data  and  Automated  Personnel  Management  System 

F030  AF  JA  A 

F051  AF  JA  B 

Confidential  Financial  Disclosure  Report 

F030  AF  LE  a 

Fn32  AF  CE  A 

Equal  Opportunity  in  Off-Base  Housing 

F030  AF  LE  B 

F032  AF  CE  B 

Off-Base  Housing  Refen-al  Service 

F030  AF  LE  C 

FaV  AF  CE  C 

Base  Housing  Management 

F030  AF  LE  D 

Fa32  AF  CE  D 

On/Off-Base  Housing  Records 

F030  AF  MP  A 

F036  AF  PC  Q 

Personnel  Data  System  (PDS) 

F030  AF  MP  B 

F044  AF  DP  B 

Substance  Abuse  Reorientation  and  Treatment  Case  Files 

F030  AF  MP  C 

F036  AF  PC  R 

Casualty  Files 

F030  AF  MP  D 

F036  AF  PC  S 

Contingency  Operations  System  (COMPES) 

F030  AF  MP  E 

F044  AF  DP  A 

Drug  Abuse  Waiver  Requests 

F030  AF  SG  A 

F044  AFSG  A 

Aerospace  Physiology  Personnel  Career  Infomiatioi*  System 

F030  AF  SP  A 

F031  AF  SP  0 

Documentation  for  Identifrcation  and  Entry  Authonty 

F030  AFISA  A 

F036  497IG  B 

For  Cause  Discharge  Program 

F030  AFIS  C 

F031  497IG  D 

Intelligence  Applicant  Files 

F030  ARPC  A 

F036  ARPC  H 

Applications  for  Identification  (ID)  Cards 

F030  ARPC  B 

F036  ARPC  1 

Point  Credit  Accounting  Record  System  (PCARS) 

F030  MPC  A 

F036  AFPC  A 

Deceased  Service  Members  Dependent  File 

F030  MPC  B 

F036  AFPC  C 

Indebtedness,  Nonsupport  Paternity 

F030SG  A 

F044  AFSG  B 

Bioenvironmental  Engineer  Personnel  Career  Infonnation  System 

F030SGB 

F044  AFSG  C 

Aerospace  Medicine  Personnel  Career  Infonnation  System 

F033  AETC  A 

F036  AETC  A 

Lead  Management  System  (LMS) 

F035AF  A 

F036  AFCA  A 

Officer  Quality  Force  Management  Records 

F035  AF  DP  A 

F036  AF  DP  A 

Family  Support  Center  (FSC)  Accountability  and  Data  Collection  System 

F035  AF  DP  B 

F036  AF  DP  B 

Colonels  Assignment  File 

F035  AF  MP  A 

F036  AF  PC  A 

Effectiveness/Performance  Reporting  Systems 

F035  AF  MP  B 

F036  AF  PC  B 

Geographically  Separated  Unit  Copy  Officer  Effectiveness/Airman  Performance  Report 

F035  AF  MP  C 

F036  AF  PC  C 

Military  Personnel  Records  System 

F035  AF  MP  D 

F036  AF  PC  D 

Officer  Performance  Report  (OPR)/Enlisfed  Performance  Report  (EPR)  Appeal  Case  Files 

F035  AF  MP  E 

F036  AF  PC  E 

United  States  Air  Force  (USAF)  Airman  Retraining  Program 
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Department  of  the  Air  Force  Privacy  Act  Systems  of  Records  htoTicES— Continued 


System  Identifier 


From: 


To: 


System  Name 


F035  AF  MP  F 
F035  AF  MP  G 
F035  AF  MP  H 
F035  AF  MP  I 
F035  AF  MP  J 
F035  AF  MP  K 
F035  AF  MP  L 
F035  AF  MP  M 
F035  AF  MP  N 
F035  AF  MP  O 
F035  AF  MP  P 
F035  AF  MP  R 
F035  AF  MP  S 
F035  AFA  A 
F035  AFA  B 
F035AFAC 
F035  AFOSI  B 
F035  AFOSI  C 
F035  AFOSI  D 
F035  AFRES  A 
F035  AFRES  B 
F035AFMCA 

F036  ARPC  A 
F035  ARPC  B 
F035  ARPC  C 
F035  ARPC  D 
F035  ARPC  E 
F035  ARPC  G 
F035ARPCI 
F035AETCB 
F035AETCC 
F035AETCD 
F035AETCG 
F035AETCH 
F035AETCI 
F035  AETC  J 
F035AETCK 
F035HC  A 
F035HCB 
F035HCC 
F035HCO 
F035HCE 
F035MP  A 
F035MPB 
F035  MPC  B 
F035  MPC  D 
F035  MPC  E 
F035  MPC  F 
F035  MPC  G 
F035MPCH 
F035MPCJ 
F035  MPC  K 

F035MPCL 
F035  MPC  P 
F035  MPC  Q 
F035MPCR 
F035  MPC  S 
F035  MPC  U 
F035RE  A 
F035  RE  B 
F035  SAFCB  A 
F035  SAFPA  A 
F035  SAFPC  A 
F035  SAFPC  B 
F035  SAFPC  C 
F035  SAFPC  D 
F035SGA 
F035SGB 


F036 
F036 
F036 
F036 
F036 
F036 
F036 
F036 
F044 
F036 
F036 
F036 
F044 
F036 
F036 
F036 
F036 
F036 
F036 
F036 
F036 
F036 


AFPCF 
AFPCG 
AF  PCH 
AF  PCI 
AFPCJ 
AF  PCK 
AFPCL 
AFPCM 
AFPCA 
AFPCN 
AFPCO 
AFPCP 
AFSGN 
USAFA  A 
USAFA  B 
USAFA  C 
AFOSI  A 
AFOSI  B 
AFOSI  C 
AFRES  A 
AFRES  B 
AFMCA 


F036  ARPC  A 
F036  ARPC  B 
F036  ARPC  C 
F036  ARPC  D 
F036  ARPC  E 
F036  ARPC  F 
F036  ARPC  G 
F036  AETC  B 
F036  AETC  C 
F036  AETC  D 
F036  AETC  E 
F036  AETC  F 
F036  AETC  G 
F044AETCA 
F036  AETC  H 
F052  AFHC  A 
F052  AFHC  B 
F052  AFHC  C 
F052  AFHC  D 
F052  AFHC  E 
F036  AFDP  A 
F036  AFRE  A 
F036  AFPC  B 
F036  AFPC  D 
F036  AFPC  E 
F036  AFPC  F 
F036  AFPC  G 
F036  AFPC  H 
F036  AFPC  I 
F036  AFPC  J 


F036 
F036 
F036 
F036 
F036 
F036 
F036 
F036 
F036 
■F035 
F036 
F036 
F036 
F036 
F044 
F044 


AFPCK 
AFPCL 
AFPCM 
AFPCN 
AFPCO 
AFPCP 
AFREB 
AFREC 
SAFCB  A 
SAFPA  B 
SAFPC  A 
SAFPC  B 
SAFPC  C 
SAFPC  D 
AFSGD 
AFSGE 


Request  for  Selective  Reenlistment  Bonus  (SRB)  and/or  Advance  Payment  of  SRB 

Selective  Reenlistment  Consideration 

Air  Force  Enlistment/Commissioning  Records  System 

Incoming  Clearance  Records 

Absentee  and  Deserter  Information  Files 

Relocation  Preparation  Project  Folders 

UnfavoralJle  Information  Files  (UIF) 

Officer  Promotion  and  Appointment 

Individual  Weight  Management  File 

Unit  Assigned  Personnel  Information 

General  Officer  Personnel  Data  System 

Application  for  Appointment  and  Extended  Active  Duty  Files 

Physical  Fitr>ess  File 

Cadet  Personnel  Management  System 

Master  Cadet  Personnel  Record  (Active/Historical) 

Prospective  Instructor  Files 

Career  Development  Folder 

Informational  Personnel  Records 

Intemal  Personnel  Data  System 

Personnel  Interview  Record 

Recruiters  Automated  Management  System  (RAMS) 

Personnel  Management  Information  System  for  Air  Force  Materiel  Command  (AFMC)  Com- 
manders 

Administrative  Discharge  for  Cause  on  Reserve  Personnel 

Informational  Personnel  Management  Records 

Conection  of  Military  Records  of  Officers  and  Airmen 

Data  Change/Suspense  Notification 

Flying  Status  Actions 

Officer  Promotions 

Requests  for  Discharge  from  the  Air  Force  Reserve 

Air  Force  Junior  ROTC  (AFJROTC)  Applicant/Instructor  System 

Air  Force  Reserve  Officer  Training  Corps  Qualifying  Test  Scoring  System 

Basic  Trainee  Interview  Record 

Recruiting  Activities  Management  Support  System  (RAMSS) 

Recnjiting  Research  and  Analysis  System 

Status  of  Ineffective  Recruiter 

Drug  Abuse  Control  Case  Files 

Processing  and  Classification  of  Enlistees  (PACE) 

Chaplain  Information  Sheet 

Chaplain  Personnel  Record 

Chaplain  Personnel  Action  Folder 

Chaplain  Applicant  Processing  Folder 

Assignment  Action  File 

Files  on  General  Officers  and  Colonels  Assigned  to  General  Officer  Position 

Statutory  Tour  Program 

CiviliarVMilitary  Service  Review  Board 

Correction  of  Military  Records  System 

Disability  Retirement  Records 

Hearth  Education  Records 

Medical  Officer  Personnel  Utilization  Records 

Medical  Opinions  on  Board  for  Conection  of  Military  Records  Cases  (BCMR) 

Airmen  Utilization  Records  System 

Promotion  Documents/Records  Tracking  (PRODART)  and  Airman  Promotion  Historical 
Records  (APHR)  System 

Historical  Airman  Promotion  Master  Test  File  (MTF) 

Recorder's  Roster 

Officer  Utilization  Records  System 

Air  Force  Personnel  Test  851 ,  Test  Answer  Sheets 

Aviation  Service  Historical  Data  File 

Separation  Case  Files  (Officer  and  Aimian) 

Personnel  Files  on  Statutory  Tour  Officers 

Files  on  Reserve  General  Officers;  Colonels  Assigned  to  General  Officer  Positions 

Military  Records  Processed  by  the  Air  Force  Correction  Board 

MotJilization  Augmentee  Training  Folders 

Air  Force  Discharge  Review  Board  Retain  Files 

Air  Force  Discharge  Review  Board  Original  Case  Files 

Air  Force  Discharge  Review  Board  Voting  Cards 

Air  Force  Discharge  Review  Board  Case  Control/Locator  Canjs 

Application  for  Aeronautical  Rating  (Senior  and  Chief  Flight  Surgeon) 

Medical  Service  Corps  Personnel  Files 
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Department  of  the  Air  Force  Privacy  act  Systems  of  Records  Notices— Continued 

System  Identifier 

System  Name 

From: 

To: 

F035  SG  C 

F044  AFSG  F 

Veterinary  Personnel  Files 

F036  AFMC  D 

F036  AFMC  D 

Education/Training  Management  System  (ETMS) 

F040  AA  A 

F036  SAFAA  A 

Civilian  Personnel  Files 

F040  AF  DP  A 

F044  AF  SG  1 

Civilian  Employee  Drug  Testing  Records 

F040  AF  MP  H 

F036  AF  DP  F 

Employee  Assistance  Program  Case  Record  Systems 

F040  AF  MP  J 

F036  AF  PC  T 

Civilian  Appeal  and  Grievance  System 

F040  AF  NAFI  A 

F034  AF  SVA  A 

Non-Appropriated  Fund  (NAF)  Civilian  Personnel  Records 

F040  AF  NAFI  B 

F034  AF  SVA  B 

Non-appropriated  Fund  (NAF)  Civilian  Personnel  Records-Manpower 

F040  AFAA  A 

F036  AFAA  A 

Merit  Promotion  File 

F040  AFMC  A 

F036  AFMC  C 

Air  Force  Logistics  Command  (AFC)  Senior  Civilian  Information  File 

F040  AFRES  A 

F036  AFRES  C 

Air  Reserve  Technician  (ART)  Officer  Selection  Folders 

F040  ASG  A 

F036  AF  DP  E 

Civilian  Pay-Personnel-Manpow^er  (PAPERMAN) 

F045  AETC  C 

F036  AETC  1 

Cadet  Records 

F045  AFRES  A 

F036  AFRES  D 

Reserve  Medical  Service  Corps  Officer  Appointments 

F045  ARPC  A 

F036  ARPC  J 

Air  Force  Reserve  Application 

F045  ARPC  B 

F036  ARPC  K 

Inactive  Duty  Training,  Extension  Course  Institute  (ECl)  Training 

F045  ATC  E 

F036  AETC  J 

Four-Year  Reserve  Officer  Training  Corps  (AFROTC)  Scholarship  Program  Files 

F045  MPC  A 

F036  AFPC  Q 

Educational  Delay  Board  Findings 

F050  ACC  B 

F036  ACC  B 

Operations  Training  Development  Evaluation 

F050  AETC  A 

F036  AETC  K 

Officer  Training  Group  (OTG)  Resource  Management  System  -  Officer  Trainees 

F050  AETC  B 

F036  AETC  L 

Community  College  of  the  Air  Force  Student  Record  System 

F050  AETC  1 

F036  AETC  O 

Defense  English  Language  Management  Information  System  (DELMIS) 

F050  AF  A 

F036  AETC  R 

Student  Records 

F050  AF  MP  A 

F036  AF  PC  U 

Education  Services  Program  Records  (Individual) 

F050  AF  SG  A 

F044  AF  SG  P 

Nursing  Skill  Inventory 

F050  AFA  A 

F036  USAFA  F 

Military  Performance  Average 

F050  AFA  B 

F036  USAFA  G 

Instructor  Academic  Records 

F050  AFA  C 

F036  USAFA  H 

Academy  Athletic  Records 

F050  AFAA  A 

F036  AFAA  B 

Air  Force  Audit  Agency  Office  Training  File 

F050  AFAA  B 

F036  AFAA  C 

Employee  Training  and  Career  Development  File 

F050  AFC4A  A 

F036  AFCA  B 

Individual  Academic  Training  Records 

F050  AFFSA  A 

F036  AFFSA  A 

USAF  Air  Traffic  Control  (ATC)  Certification  and  Withdrawal  Documentation 

F050  AFIC  A 

F036  AFCA  D 

Training  Progress 

F050  AFOSI  A 

F036  AFOSI  D 

Air  Force  Special  Investigations  Academy  Individual  Academic  Records 

F050  AFRES  A 

F036  AFRES  E 

Undergraduate  Pilot  and  Navigator  Training 

F050  AFMC  A 

F036  AFMC  B 

Systems  Acquisition  Schools  Student  Records 

F050  AFSPACECOM  A 

F036  AFSPC  A 

Space  Command  Operations  Training 

F050  AMC  A 

F036  AMC  A 

Training  Instructors  (Academic  Instructor  Improvement/Evaluation) 

F050  AMC  B 

F036  AMC  B 

Training  Progress  (Permanent  Student  Record) 

F050  AMC  C 

F036  AMC  C 

Training  Systems  Research  and  Development  Matenals 

F050  ARPC  A 

F036  ARPC  L 

Professional  Military  Education  (PME) 

F050  AU  F 

F036  AETC  M 

Air  University  Academic  Records 

F050  AU  G 

F036  AETC  N 

Student  Record  Folder 

F050  AU  J 

F036  AETC  P 

Student  Questionnaire 

F050  AU  K 

F036  AETC  Q 

Institutional  Research  Analysis  System 

F050  SAFPA  A 

F035  SAFPA  C 

Graduates  of  Air  Force  Short  Course  in  Communication  (Oklahoma  University) 

F050  SAFPA  B 

F035  SAFPA  D 

Information  Officer  Short  Course  Eligibility  File 

F050  USAFE  A 

F036  USAFE  A 

Student  Identification/Locator  Card 

F051  AF  A 

F036  AETC  S 

Flying  Training  Records 

F051  AF  B 

F036  AETC  T 

Flying  Training  Records  -  Nonstudent 

F051  AF  C 

F036  AETC  U 

Flying  Training  Records  -  Student 

F051  AF  JA  A 

F051  AF  J  A  A 

Judge  Advocate  General's  Professional  Conduct  Files 

F051  AMC  A 

F036  AMC  D 

Air  Crew  Instruction  Records 

F053  AFA  A 

F036  USAFA  1 

Educational  Research  Data  Base 

F053  AFA  B 

F036  USAFA  J 

Preparatory  School  Records 

F053  AFA  C 

F036  USAFA  K 

Admissions  Records 

F053  MP  A 

F036  AFDP  B 

Air  Force  Academy  Appointment  and  Separation  Records 

F055  ACC  A 

F011  ACC  A 

Air-to-Air  Weapon  System  Evaluation  Program 

F060AF  A 

F01 1  AF  AMC  A 

Air  Force  Operations  Resource  Management  Systems  (AFORMS) 

F060  AF  B 

F01 1  AF  AFMC  A 

Contractor  Flight  Operations 

F060  ANG  A 

F011  ANG  A 

Progress  Report,  Undergraduate  Pilot  Training 

F066  AF  A 

F021  AF  IL  A 

Core  Automated  Maintenance  System  (CAMS) 

F067  AF  A 

F023  AF  IL  A 

Government  Furnishings  Issue  Records 

F067  AF  B 

F023  AF  IL  B 

Base  Service  Store/Tool  Issue  Center  Access 

F067  AF  LE  A 

F023  AF  IL  C 

Personal  Clothing  and  Equipment  Record 

F067  AFMC  A 

F023  AFMC  A 

Equipment  Maintenance  Management  Program  (EMMP) 

F070  AF  AFO  A 

F065  AF  AFC  A 

Accounts  Payable  Records 

F075  AF  DP  A 

F024  AF  DP  A 

Application  for  Earfy  Return  of  Dependents 

F075  AF  LE  A 

F024  AF  IL  A 

Household  Goods  Nontemporary  Storage  System  (NOTEMPS) 

F075  AF  LE  B 

F024  AF  IL  B 

Personal  Property  Movement  Records 
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Department  of  the  Air  Force  Privacy  Act  Systems  of  Records  Notices— Continued 


System  Identifier 


From: 


F075  USAFE  A 
F076  AMC  A 
F077  AF  LE  A 
F080  AFMC  A 
F090  AF  A 
F090  AF  B 
F100AFC4AA 
F110AF  JAA 
F110AF  JAB 
F110AFAFCH 
F110AFRESA 
F110JAA 
F110JAB 
F110JAC 
F110JAD 
F110JAE 
F110USAFE  A 
F1 11  AF  JA  A 
Fill  AF  JAB 
F112  AF  JAA 
Fil2AF  JAB 
F120AFIGA 
F120AF  IGB 
F123  AFISC  A 
F124AF  A 
F124  AF  8 
F124  AF  C 
F124  AF  D 
F124AFOSI  A 
F124AF0SI  B 
F125  AF  A 
F125  AF  SP  A 
F125AFSPB 
F125  AF  SP  D 
F125  AF  SP  E 
F125AFSPF 
F125  AF  SP  G 
F125  AF  SP  H 
F125AFSPI 
F125AFSPJ 
F125  AF  SP  K 
F125  AF  SP  L 
F125  AFMC  A 
F160AFSGA 
F160AFSGB 
F160AFSGC 
F160AFSGD 
F160  AFA  A 
F160  ARPC  A 
F160  DODMERBA 
F160  MPC  A 
F160SGA 
F161  AFSGA 
F161  AF  SG  B 
F161  AFSGC 
F162  AFSGA 
F162SGA 
F168  AFSGA 
F168AFSGB 
F168  AF  SG  C 
F168AFSGD 
F16"  AF  SG  E 
F-:  ^  AF  SG  F 
F168  AF  SG  G 
F175  AFAAA 
F176AAA 
F176AFHC  A 
F176AFMPA 
F176AFMPB 
F176AFMPC 


To: 


F024  USAFE  A 
F024  AF  AMC  A 
F024  AF  IL  C 
F061  AFMC  A 
F032  AF  CE  E 
F032  AF  CE  F 
F033  AFCA  A 
F051  AF  JA  C 
F051  AF  JA  D 
F065  AFAFC  L 
F051  AFRES  A 
F051  AFJA  A 
F051  AFJA  B 
F051  AFJA  C 
F051  AFJA  D 
F051  AFJA  E 
F051  USAFE  A 
F051  AF  JA  E 
F051  AF  JA  F 
F051  AF  JA  G 
F061  AF  JA  H 
F090  AF  IG  A 
F090  AF  IG  B 
F091  AFIA  A 
F071  AF  OSI  A 
F071  AF  OSI  B 
F071  AF  OSI  C 
F071  AF  OSI  D 
F071  AF  OSI  E 
F071  AF  OSI  F 
F031  AF  SP  A 
F031  AF  SP  B 
F031  AF  SP  C 
F031  AF  SP  D 
F031  AF  SP  E 
F031  AF  SP  F 
F031  AF  SP  G 
F031  AF  SP  H 
F031  AF  SP  I 
F031  AF  SP  J 
F031  AF  SP  K 
F031  AF  SP  L 
F031  AFMC  A 
F044  AF  SG  A 
F044  AF  SG  K 
F044  AF  SG  L 
F044  AF  SG  B 
F044  USAFA  A 
F044  ARPC  A 
F044  USAFA  A 
F044  AFPC  A 
F044  AFSG  G 
F044  AF  SG  H 
F044  AF  SG  M 
F044  AF  SG  O 
F044  AF  SG  C 
F044  AFSG  H 
F044  AF  SG  D 
F044  AF  SG  Q 
F044  AF  SG  E 
F044  AF  SG  F 
F044  AF  SG  G 
F044  AF  SG  J 
F044  AF  SG  R 
F065  AFAA  A 
F065  SAFAA  A 
F065  AF  HC  A 
F066  AF  SVA  A 
F065  AF  SVA  B 
F065  AF  SVA  C 


System  Name 


Customs  Control  Records 

Passenger  Reservation  and  Management  System 

Motor  Vehicle  Operators'  Records  « 

Aeromedical  Research  Data 

Visiting  Officer  Quarters-Transient  Airman  Quarters  Reservation 

Unaccompanied  Personnel  Quarters  Assignment/Termination 

Military  Affiliate  Radio  System  (MARS)  Member  Records 

Legal  Assistance  Administration 

Litigation  Records  (Except  Patents) 

Legal  Administration  Records  of  the  Staff  Judge  Advocate 

Reserve  Judge  Advocate  Training  Report 

Freedom  of  Information  Act  Appeals 

Invention,  Patent  Application,  Application  Security,  and  Patent  Files 

Judge  Advocate  Personnel  Records 

Patent  Infringement  and  Litigation  Records 

Air  Force  Reserve  Judge  Advocate  Personal  Data 

Civil  Process  Case  Files 

Automated  Military  Justice  Analysis  and  Management  System  (AMJAMS) 

Courts-Martial  and  Article  1 5  Records 

Air  Force  Claims  Information  Management  System  (AFCIMS) 

Claims  Records 

Inspector  General  Records  -  Freedom  of  Information  Act 

Inspector  General  Records 

United  States  Air  Force  (USAF)  Inspection  Scheduling  System 
Countenntelligence  Operations  and  Collection  Records 

Security  and  Related  Investigative  Records 

Criminal  Records 

Investigative  Support  Records 

Badge  and  Credentials 

Investigative  Applicant  Processing  Records 

Correction  and  Rehabilitation  Records 

Air  Force  Policy  Statement  -  Firearms  Safety  and  Use  of  Force 

Complaint/Incident  Reports 

Field  Interviev*  Card 

Secunty  Police  Automated  System  (SPAS) 

Notification  Letters  to  Persons  Barred  From  Entry  to  Air  Force  Installations 

Pickup  or  Restriction  Order 

Provisional  Pass 

Registration  Records  (Excluding  Private  Vehicle  Records) 

Serious  Incident  Reports 

Vehicle  Administration  Records 

Traffic  Accident  and  Violation  Reports 

AFMC  Badge  and  Vehicle  Control  Records 

USAF  Heanng  Conservation  Record  System 

Medical  Professior^l  Staffing  Records 

Medical  Treatment  Facility  Tumor  Registry 

Drug  Abuse  Rehat>ilitation  Report  System 

Cadet  Hospital/Clinic  Records 

Physical  Examination  Reports  Suspense  File 

Department  of  Defense  Medical  Examination  Review  Board  Medical  Examinatioo  Files 

Medical  Assignment  Limitation  Record  System 

Aircrew  Standards  Case  File 

Air  Force  Aerospace  Physiokjgy  Trainir)g  Programs 

Compression  Chamber  Operations 

USAF  Master  Radiation  Exposure  Registry 

Dental  Health  Records 

Dental  Personnel  Actions 

Automated  Medical/Dental  Record  System 

Family  Advocacy  Prbgram  Record 

Medical  Record  System 

Medical  Service  Accounts 

Nursing  Service  Records 

Air  Force  Blood  Program 

Reporting  of  Medical  Conditions  of  Public  Health  and  Military  Significance 

Air  Force  Audit  Agency  Management  Information  System  -  Report  File 

Accounts  Receivable 

Chaplain  Fund  Service  Contract  File 

Non-appropnated  Fund  Instrumentalities  (NAFIs)  Financial  System 

Non-appropriated  Fund  (NAF)  Insurance  and  Employee  Benefit  System  File 

Morale,  Wettare,  and  Recreation  (MWR)  Participation/Membershipn"raining  Records 
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System  Identifier 

System  Name 

From: 

To: 

F176AFMPD 

F065  AF  SVA  D 

Non-appropriated  Funds  Standard  Payroll  System 

F177  AETC  A 

F065  AETC  A 

Air  Force  ROTC  Cadet  Pay  System 

F177AF  AFC  A 

F065  AF  AFC  B 

Accounts  Receivable  Records  Maintained  by  Accounting  and  Finance 

F177AF  AFCB 

F065  AF  AFC  C 

Travel  Records 

F177  AF  AFCC 

F065  AF  AFC  D 

Air  Reserve  Pay  and  Allowance  System  (ARPAS) 

F177AF  AFCD 

F065  AF  AFC  E 

Joint  Unilorm  Military  Pay  System  (JUMPS) 

F177AF  AFCE 

F065  AF  AFC  F 

Reports  of  Survey 

F177AF  AFCF 

F065  AF  AFC  G 

Civilian  Pay  Records 

F177  AFSG  A 

F065  AF  SG  A 

Control  Logs 

F177AFAA 

F065  AFA  A 

Cadet  Accounting  and  Finance  System 

F177  AFAFC  A 

F065  AFAFC  A 

Accounting  and  Finance  Officer  Accounts  and  Substantiating  Documents 

F177AFAFCB 

F065  AFAFC  B 

Accrued  Military  Pay  System.  Discontinued 

F1 77  AFAFC  C 

F065  AFAFC  C 

Uniformed  Services  Savings  Deposit  Program  (USSDP) 

F 177  AFAFC  D 

F065  AFAFC  D 

Claims  Case  File  -  Active  Duty  Casualty  Case  Records 

F1 77  AFAFC  E 

F065  AFAFC  E 

Claims  Case  File  -  Corrected  Military  Records 

F 177  AFAFC  F 

F065  AFAFC  F 

Claims  Case  File  -  Missing  in  Action  Data 

F 177  AFAFC  G 

F065  AFAFC  G 

Indebtedness  and  Claims 

F 177  AFAFC  1 

F065  AFAFC  H 

Loss  of  Funds  Case  Files 

F177  AFAFC  J 

F065  AFAFC  1 

Military  Pay  Records 

F1 77  AFAFC  K 

F065  AFAFC  J 

Pay  and  Allotment  Records 

F1 77  AFAFC  L 

F065  AFAFC  K 

USAF  Retired  Pay  System 

F178AFC4A  A 

F038  SSG  A 

Center  Automated  Manpower  and  Update  System  (CAMPUS) 

F178AFMCB 

F038  AFMC  A 

Manhour  Accounting  System  (MAS) 

F190  AF  PA  A 

F035  AF  SAFPA  A 

Special  Events  Planning  -  Protocol 

F190  AF  PA  B 

F035  AF  SAFPA  B 

Hometown  News  Release  Background  Data  File 

F190SAFPAA 

F035  SAFPA  A 

Biographies  of  Officers  and  Key  Civilians  Assigned  to  SAF/PA 

F190  SAFPA  B 

Fa35  AF  SAFPA  C 

Official  Biograpfiies 

F190SAFPAC 

F035  SAFPA  E 

Public  Affairs  References 

F200  AFIS  A 

F031  497IG  C 

Security  File  for  Foreign  Intelligence  Collection 

F205  AF  A 

F031  AF  SP  M 

Personnel  Security  Access  Records 

F205  AF  SP  A 

F031  AF  SP  N 

Special  Secunty  Files 

F205  AFISA  A 

F031  497IG  A 

Sensitive  Compartmented  Information  Personnel  Records 

F205  AFMC  A 

F031  AFMC  B 

Space  Human  Assurance  and  Reliability  Program  (SHARP) 

F205  AFSCO  A 

F031  497IG  B 

Special  Security  Case  Files 

F205  AFSCO  B 

F031  11  SPSA 

Presidential  Support  Files 

F205  AFSCO  C 

F031  1 1  SPS  B 

Personnel  Secunty  Clearance  and  Investigation  Records 

F205  AFSP  A 

F031  SAFPA  A 

Requests  for  Access  to  Classified  Information  by  Historical  Researcfiers 

F211  AF  MP  A 

F036  AF  DP  C 

Family  Services  Volunteer  Record 

F213  AF  MP  A 

F036  AF  DP  D 

Individual  Class  Record  Form 

F213  AFMWRC  a 

F034  AF  SVA  D 

Air  Force  Educational  Assistance  Loans 

F215AF  DP  A 

F034  AF  SVA  C 

Child  Development/Youth  Activities  Records 

F215  AFMWRSAA 

F034  AF  SVA  F 

Automated  Air  Force  Library  Information  System 

F266  AFA  A 

F062  USAFA  A 

Cadet  Chapiain  Recnrds 

F265  HC  A 

F052  AFHC  F 

Non-Chaplain  Ecclesiastical  Endorsement  Files 

F265HCB 

F052  AFHC  G 

Chaplain  Personnel  Roster 

F265  HC  D 

F052  AFHC  H 

Records  on  Baptisms,  Marriages  and  Funerals  by  Air  Force  Chaplains 

F900  ACC  A 

F036  ACC  A 

Special  Awards  File 

F900  AF  MP  A 

F036  AF  PC  V 

Awards  and  Decorations 

F900  AF  MP  B 

F036  AF  PC  W 

Suggestions,  inventions.  Scientific  Achievements 

F900  AFA  A 

F036  USAFA  L 

Cadet  Awards  Files 

F900  AFA  B 

F036  USAFA  M 

Thomas  D.  White  National  Defense  Award 

|FR  Doc.  97-15164  Filed  6-10-  97;  8:45  ami 
SHXMQCOOE  SO0O-O1-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  for  the 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  Proposed  Combined-Forces 
Training  Activities.  New  Equipment 
Utilization,  and  Range  Modernization 
Program  at  Camp  Rot>erts  Army 
National  Guard  Training  Site,  California 

AGENCY:  Department  of  the  Army,  DoD. 


ACTION:  Notice  of  Availability. 

SUMMARY:  The  Record  of  Decision  (ROD) 
was  signed  on  May  1.  1997. 

The  decision  made  in  the  ROD  was  to 
implement  the  proposed  action  and  a 
series  of  mitigation  measures  to 
minimize  the  environmental  impacts  of 
this  action.  The  proposed  action 
consists  of  three  components: 
combined-forces  training  with  two 
brigades  of  personnel  and  associated 
equipment,  new  equipment  utilization, 
and  a  range  modernization  program. 
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The  combined- forces  training 
component  wduM  consist  of  increasing 
the  intensity  of  training  from  a  typical 
maximum  of  approximately  5,300 
soldiers  to  approximately  10,600 
soldiers  during  an  annual  training 
period  at  Camp  Roberts.  Four  new  types 
of  equipment  would  be  introduced  at 
Camp  Roberts  as  part  of  the  proposed 
action:  the  Ml  Abrams  series  of  tanks 
would  replace  the  M60  series  tanks, 
Bradley  Fighting  Vehicles  would 
replace  the  Ml  13  series  armored 
personnel  carriers,  the  Multiple-Launch 
Rocket  System  would  replace  all  but 
two  of  the  Ml  10  8-inch  howitzers,  and 
the  AH-64  series  Apache  helicopters 
would  replace  the  Cobra  helicopters. 
The  range  modernization  program 
component  would  be  composed  of  both 
upgrading  existing  ranges  and 
constructing  new  ranges. 

Copies:  Copies  of  the  ROD  will  be 
mailed  to  individuals  who  participated 
in  the  public  scoping  process.  Copies 
will  also  be  sent  to  Federal,  state, 
regional,  and  local  agencies;  interested 
organizations  and  agencies;  and  public 
libraries.  Individuals  not  currently  on 
the  maUing  list  may  obtain  a  copy  by 
request. 

FOR  FUBTHER  INFORMAL  ON  CONTACT: 
Lieutenant  Colon.-  Vv  i  lam  Parsonage, 
EIS/EIR  Project  Officer.  Camp  Roberts 
Army  National  Guard  Training  Site, 
Camp  Roberts,  CA  93451-5000; 
telephone  (805)  238-8207. 

Dated:  June  6,  1997. 
Raymond ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Envimnment,  Safety,  and  Occupational 
Health)  OASA  (IM6-E). 
[PR  Doc.  97-15276  Filed  6-10-97;  8:45  ami 
BHJJNQ  CODE  3710-0»-M 


DEPARTMEN"^ 


Depdrtrnen:  o*  t^e  A" 


*SE 


D^att  P'ogrammatic  trvifor-'^er.la. 
Assessme"!  (PEAi  *o'  the  jo-nt 
Vaccina  Acquistt'or  ProQ'a>"-  i.JV'AP) 

sOeNcr:  ueparunent  oi  me  Army.  uOD. 
AC'iON:  Notice  of  availability. 

SUMMARY:  The  U.S.  Department  of  the 
Army  (Army)  armounces  the  availability 
for  public  review  and  comment  of  a 
draft  PEA  for  the  JVAP.  The  primary 
objective  of  the  JVAP  is  to  develop, 
produce,  store,  test,  and  field  sufficient 
quantities  of  U.S.  Food  and  Drug 
Administration  (FDA)  licensed  vaccines 
to  implement  U.S.  government  policy 
for  protecting  its  armed  forces  against 
biological  warfare  agents.  Because  of  the 
current  threat  of  biological  warfare  and 


its  continuing  proliferation,  there  is  an 
urgent  need  to  protect  oiu"  fighting  men 
and  women  who  go  in  harms  way.  The 
JVAP  is  implemented  by  the  Department 
of  Defense  (DOD)  through  the  Joint 
Program  Office  for  Biological  Defense 
(JPO  BD)  for  which  the  Army  is  the  lead 
agency.  The  JVAP  PEA  characterizes 
and  assesses  the  possible  and  probable 
environmental  consequences  associated 
with  the  JVAP  as  proposed  and  the 
alternatives  considered.  The  PEA 
concludes  that  the  proposed  JVAP 
activities  and  the  alternatives  analyzed 
are  not  likely  to  have  significant  adverse 
effects  upon  the  quality  of  the 
environment. 

Alternatives:  a.  Implement  and 
operate  the  JVAP  through  which  the 
Army  proposes  to  develop,  produce, 
store,  test,  and  field  vaccines  for 
biological  defense  which  are  otherwise 
unavailable  (Preferred  Alternative). 

b.  No  action  (cessation  of  all  JVAP 
activities  now  and  in  the  futxire). 

c.  Conduct  current  and  currently 
planned  JVAP  activities  in  a 
consolidated  government  facility. 

d.  Conduct  current  and  ciurently 
planned  JVAP  activities  at  a 
consolidated  contractor  facility. 

Comments:  The  JVAP  Draft  PEA  is 
available  for  public  review  and 
comment.  Mr.  Bruce  G.  Kay  is  the  DA 
clearinghouse  for  requests  for  the  JVAP 
draft  PEA  and  documentation  ftom 
previous  environmental  analyses 
referenced  in  the  draft  PEA.  Written 
comments  for  consideration  in 
preparing  the  final  Programmatic 
Environmental  Assessment  should  be 
submitted  to  the  address  provided 
below. 

DATES:  The  agency  must  receive 
comments  on  or  before  July  14, 1997. 

ADDRESSES:  Mail  comments  and 
document  copy  requests  to:  Joint 
Vaccine  Acquisition  Project 
Management  Office,  JVAP-PMO  (Attn: 
Mr.  Bruce  Kay),  568  Doughten  Street, 
Fort  Detrick,  Maryland  21702-5040;  or 
phone  at  (301)  619-2016;  or  fax  at  (301) 
619-7230;  e-mail: 
bruce    g    kay®ftdetrck- 
ccmail.army.mil. 

Dated:  June  6, 1997. 
Rajnnond ).  Fatz, 

Depu  ty  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health),  OASA  (ILS-E). 
[FR  Doc.  97-15235  Filed  6-10-97;  8:45  am] 

BiLUNQ  CODE  3710-06-41 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  New  Computer 
Matching  Program  Between  the 
Department  of  Veterans  Affairs  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  new  computer 
matching  program  between  the 
Department  of  Veterans  Affairs  (VA)  and 
the  Department  of  Defense  (DoD)  for 
public  comment. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
VA  and  DoD  that  their  records  are  being 
matched  by  computer.  The  record 
subjects  are  VA  delinquent  debtors  who 
may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  VA  so 
as  to  permit  VA  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  oSset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  vsrill 
become  effective  July  11,  1997,  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920,  1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202^502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa,  Jr.  at  telephone  (703) 
607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a),  the 
DoD  and  VA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 


31800 


Federal  Register  /  Vol.  62,  No.  112  /  Wednesday.  June  11.  1997  /  Notices 


The  purpuse  ut  the  match  ia  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that    '' 
VA  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  VA  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the 
Department  of  Veterans  Affairs,  Debt 
Management  Center,  U.S.  Department  of 
Veterans  Affairs.  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive,  Ft. 
Snelling,MN  55111. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  May  22,  1997,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8,  1996  (61  FR  6435,  February 
20,  1996).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 

Dated;  lune  3.  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 

PROO  5AV  -=^TWEENTHE 
DEPARlMt.sr  OF  VETERANS 
APFAIRS  AND  THE  DEPARTMENT  OF 
DEFENSE  FOR  DEBT  COLLECTION 

A.  Participating  Agencies; 
Participants  in  this  computer  matching 


program  are  the  Department  of  Veterans 
Affairs  (VA)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  The  VA  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  o/t/jeMatc/i;  Upon  the 
execution  of  this  agreement,  VA  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
Federal  personnel,  employed  or  retired, 
who  owe  delinquent  debts  to  the 
Federal  Government  under  certain 
programs  administered  by  VA.  VA  will 
use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  VA  of  the  employing  agency  to  apply 
administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  Conducting  the 
Match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C. 
5514,  as  amended,  Installment 
Deduction  for  Indebtedness  (Salary 
Offset);  10  U.S.C.  136,  as  amended, 
Under  Secretary  of  Defense  for 
Personnel  and  Readiness;  10  U.S.C.  138, 
as  amended.  Assistant  Secretaries  of 
Defense;  section  101(1)  of  Executive 
Order  12731:  4  CFR  Chapter  II,  Federal 
Claims  Collection  Standards  (General 
Accounting  Office  -  Department  of 
Justice);  5  CFR  550.1101  -  550.1108, 
Collection  by  Offset  fit>m  Indebted 
Government  Employees  (OPM);  38  CFR 
1.980-  1.994  (VA). 

D.  Records  to  be  Matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

Sections  5  and  10  of  the  Debt 
Collection  Act  of  1982  (public  Law  97- 
365)  authorize  agencies  to  disclose 
information  about  debtors  in  order  to 
effect  salary  or  administrative  offsets. 
Agencies  must  publish  routine  uses 
pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
&om  which  they  intend  to  disclose  this 


intunuatiun.  Soctioas  5  and  10  u2  Lhc 
Debt  Collection  Act  will  comprise  the 
necessary  authority  to  meet  the  Privacy 
Act's  'compatibility'  condition.  The 
systems  of  records  described  below 
contain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

VA  will  use  personal  data  from  the 
following  Privacy  Act  record  systems  for 
the  match:  Accounts  Receivable-VA, 
88VA20A6,  published  in  the  Federal 
Rioter  at  61  FR  60148  (Nov.  26,  1996). 

DoD  will  use  the  record  system 
idenUfied  as  S322.ll  DMDC,  entitled 
'Federal  Creditor  Agency  Debt 
Collection  Data  Base'  last  published  in 
the  Federal  Register  at  61  FR  32779  on 
June  25,  1996. 

E.  Description  of  Computer  Matching 
Program:  VA,  as  the  source  agency,  will 
provide  DMDC  with  a  electronic  file 
which  contains  the  names  of  delinquent 
debtors  in  programs  VA  administers. 
Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  DMDC  will  perform 
a  computer  match  using  all  nine  digits 
of  the  SSN  of  the  VA  file  against  a 
DMDC  computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DoD, 
OPM,  OMB  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  non-postal  Federal  employees 
and  military  members,  active  and 
retired.  Matching  records  ('hits'),  based 
on  the  SSN,  will  produce  the  member's 
name,  service  or  agency,  category  of 
employee,  and  current  work  or  home 
address.  The  hits  or  matches  will  be 
furnished  to  VA.  VA  is  responsible  for 
verifying  and  determining  that  the  data 
on  the  DMDC  reply  tape  file  are 
consistent  with  VA's  source  file  and  for 
resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
VA  will  also  be  responsible  for  making 
final  determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  VA 
will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  for 
each  debtor  on  approximately  300,000 
delinquent  debtors. ' 

The  DMDC  computer  database  file 
contains  approximately  8  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government- 
wide,  non-postal  Federal  civilian 
records  of  current  and  retired  Federal 
employees  and  Non-appropriated  Fund 
employees. 
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DMDC  will  match  the  SSNs  on  the  VA 
tape  by  computer  against  the  DMDC 
database.  Matching  records,  hits  based 
on  SSN's,  will  produce  data  elements  of 
the  individual's  name,  SSN,  service  or 
agency,  and  current  work  or  home 
address. 

F.  Inclusive  Dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
signiHcant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  semiannually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  VA 
and  DoD,  the  matching  program  will  be 
in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  1 2 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920,  1941  Jefferson  Davis 
Highway.  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 

(FR  Doc.  97-15163  Filed  6-10-97;  8:45  am] 

BILLING  CODE  5000  04  F 


DEPARTMENT  OF  EDuCAIiON 

Submission  jo-  OMB  Review; 
Comment  Reques' 

AGENC':  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Director, 
Information  Resources  Management 
Group,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  July  11, 1997. 
ADOWE.^es:  Written  comments  should 
•  diiir.  ->f^d  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 


Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Group  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  5, 1997. 
Linda  C  Tagne, 

Acting  Director,  Information  Resources 
Management  Group.  * 

Office  of  Postsecondary  Education 

Title:  The  Comprehensive  Program  of 
the  Fund  for  the  Improvement  of 
Postsecondary  Education  (New  Grants). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 


Responses:  2,100 
Burden  Hours:  28,100 
Abstract:  The  Comprehensive 
application  is  for  competitive  awards 
with  a  two-stage  application  process 
(preliminary  and  final). 

(FR  Doc.  97-15183  Filed  &-l(>-97;  8:45  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP«7-171-005  and  RP97-311- 
001] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  5, 1997. 

Take  notice  that,  on  May  29,  1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
June  1, 1997: 

Substitute  Twenty-Second  Revised  Sheet 

No.  B 
Substitute  Fourth  Revised  Sheet  No.  109 
Substitute  Second  Revised  Sheet  No.  132 
Substitute  Second  Revised  Sheet  No.  134 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  May  19,  1997  order.  That 
order  addressed  the  incorporation  of 
certain  Gas  Industry  Standard  Board 
business  practices  into  ANR's  tariff  and 
accepted,  subject  to  certain 
modifications,  ANR's  proposal  to  allow 
pool-to-pool  transfers  in  ANR's  supply 
areas. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15205  Filed  6-10-97;  8:45  ami 
BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-65-000] 

CEA  Philippines  Holdings  LLC;  Notice 
of  Application  of  CEA  Philippines 
Holding  LLC  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

June  5,  1997. 

On  May  23.  1997,  CEA  Philippines 
Holdings  LLC  (CPH),  with  its  principal 
office  at  The  Corporation  Trust 
Company,  Corporate  Trust  Center,  1209 
Orange  Street,  Wilmington,  Delaware 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CPH  is  a  company  organized  under 
the  laws  of  Delaware.  CPH  will  be 
engaged,  directly  or  indirectly  through 
an  Affiliate  as  defined  in  Section 
2(a)(n)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  exclusively  in 
owning,  or  both  owning  and  operating 
a  63  MW  diesel-fired  cogeneration 
facility  comprised  of  six  8  MW  and 
three  5  MW  bunker-fired  diesel 
generating  units  coupled  with  six  heat 
recovery  steam  generators  located  in 
Cavite,  Philippines  and  to  engage  in 
project  development  activities  with 
respect  thereto.  CPH  will  in  addition, 
through  an  Affiliate  as  defined  in 
Section  2(a)(llKB).  hold  the  voting 
securities  of  a  special  purpose 
subsidiary  which  will  used  solely  to 
own  the  land  necessary  for  a  future 
EWG  which  it  will  own  or  operate  and 
which  is  currently  under  development. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
June  17,  1997  and  must  be  served  on  the 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary 

(PR  Doc.  97-15189  Filed  6-10-97;  8:45  am) 

BILUNQ  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-649-000] 

CNG  Transmission  Corporation;  Notice 
of  Application 

June  5,  1997. 

Take  notice  that  on  May  27, 1997. 
CNG  Transmission  Corporation  (CNGT). 
445  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP97-549-O00  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
and  reclassify  to  gathering,  3 
compressor  stations  and  65  transmission 
lines  behind  compressor  stations,  in 
various  counties  in  West  Virginia  and 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  states  that  on  October  30,  1996. 
CNGT  filed  a  letter  with  the 
Commission  indicating  that  some 
classification  anomalies  existed  in 
CNGT's  production  area  which 
presented  difficulties  in  administering 
various  rules  and  regulations  of  the 
Commission  regarding  transmission  and 
gathering.  CNGT  notes  that  in  several 
instances  gathering  lines  were 
downstream  of  lines  classified  as 
transmission.  CNGT  asserts  that  upon 
examination  of  these  lines  it  believes 
that  the  transmission  classification  is 
inappropriate  under  the  Commissions 
"primary  functions"  test  forgathering. 
CNGT  indicates  that  after  a  lengthy 
review  of  the  gathering  systems  in  the 
production  areas  of  West  Virginia  and 
Pennsylvania,  CNGT  proposes  to 
abandon  and  reclassify  as  gathering  all 
transmission  lines  found  behind 
compressor  stations  which  feed 
production  into  the  station. 

CNGT  stales  that  there  are  about  65 
lines  that  currently  meet  this  criteria 
and  the  lines  range  from  1  inch  to  24 
inches  in  diameter.  CNGT  further  states 
that  there  are  eight  lines  over  15  miles 
in  length  and  the  longest  is  36  miles  in 
length.  CNGT  claims  that  there  are  three 
compressor  stations  that  also  should  be 
reclassified  from  transmission  to 
gathering  since  they  act  to  feed 
gathering  gas  to  transmission 
compressor  stations. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  26, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission  's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CNGT  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CashelL 
Secretary. 

|FR  Doc.  97-15185  Filed  6-10-97;  8:45  am) 
B4UJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-5-32-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

June  5. 1997. 

Take  notice  that,  on  May  30,  1997, 
Colorado  Interstate  Gas  Company  (GIG) 
filed  Fourth  Revised  Sheet  No.  11 A  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  reflecting  an  increase  in 
its  fuel  reimbursement  percentage  for 
Lost,  Unaccounted-For  and  Other  Fuel 
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Gas  from  0.68%  to  0.76%  effective  July 
1,  1997. 

CIG  states  that  the  increase  reflected 
by  the  instant  filing  is  primarily       * 
traceable  to  conditions  prevailing 
during  the  first  quarter  of  Calender  Year 
1997.  That  period  was  marked  by  a 
dramatic  increase  in  prices  for  natural 
gas  on  the  spot  market.  By  contrast, 
prices  for  natural  gas  liquids  remained 
relatively  constant  during  this  period. 

CIG  states  that  copies  of  this  tiling 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  the  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  m&ke  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-15214  Filed  6-10-97;  8:45  am) 
BILUNQ  COOE  6717-«1-M 
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CoiurtiDia  Gas  Transmissior- 
Corporation    Notice  of  Filing  Account 
No.  191  Finas  C'ose-Ou?  Repon 

June  5, 1997. 

On  May  30, 1997,  Columbia  Gas 
Transmission  Corporation  (Columbia) 
tendered  for  filing  in  Docket  No.  RP94- 
158,  Columbia  filed  to  reflect  each 
customer's  Accoimt  No.  191  monthly 
direct  bill  amounts  based  on  the 
customer  elected  amortization  periods 
and  the  then  current  FERC  interest  rate. 
Columbia  stated  in  that  filing  that  it 
would  true-up  a  customer's  direct  bill 
amount  (billed  and  collected)  based  on 
the  actual  FERC  interest  rates  in  effect 
for  the  applicable  amortization  period. 
The  true-up  for  each  customer  occiured 
in  the  last  applicable  billing  month  of 
the  customer's  amortization  period. 
Appendix  A  sets  forth  the  amounts 


actually  billed  and  collected,  including 
the  appropriate  interest,  from 
Columbia's  customers  for  the  applicable 
amortization  periods. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-15195  Filed  6-10-97;  8:45  am] 
BILUNO  COOE  e717-01-M 
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Commission 
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Co'un^.Dia  Gas  "ransn-<issur>r 
Cofporatsori   Notice  o'  ^fopose?" 
C^anqes  ■'^  f^ERC  Gas  '  r,--.*^ 

June  5,  1997. 

Take  notice  that  on  May  30, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff: 

To  Be  Effective  February  1, 1997 

Fourth  Revised  Sheet  No.  483 

Third  Revised  Sheet  No.  464 
To  Be  Effective  June  1, 1997 

Third  Revised  Sheet  No.  405 

Second  Revised  Sheet  No.  406 

Columbia  is  making  the  instant 
submission  to  effectuate  revisions  to  its 
tariff  approved  by  the  Commission  by 
order  issued  April  17, 1997,  as  part  of 
a  comprehensive  settlement  agreement 
in  Docket  Nos.  RP95-408,  et  al. 
(Settlement).  Sheet  Nos.  405  and  406 
reflect  revisions  to  Section  25  of  the 
General  Terms  and  Conditions  of 
Columbia's  tariff,  and  bear  an  effective 
date  of  June  1,  1997,  to  coincide  with 
Columbia's  implementation  of  the 
Settlement.  Sheet  Nos.  483  and  484 
reflect  revisions  to  Section  46  of  the 
General  Terms  and  Conditions  of 
Columbia's  tariff,  and  bear  an  effective 
date  of  February  1,  1997,  pursuant  to 


Article  III,  Section  1(6)  of  Stipulation  I! 
of  the  Settlement. 

Columbia  states  that  copies  of  the 
filing  have  been  served  upon  its 
customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-15196  Filed  6-10-«7;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  ER97-1343-001] 

El  Paso  Electric  Company;  Notice  of 
HHng 

June  5, 1997. 

Take  notice  that  on  May  14, 1997,  El 
Paso  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stiwt.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  18,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Sccretaiy. 

(FR  Doc.  97-15191  FUed  6-10-97;  8:45  ami 
BtUJNG  COOE  S717-01-M 
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Federal  Energy  Regulatory 
Commission 

{Docket  Nos.  RP97-20-001.  002,  and  RP97- 
194-000  (not  consolidated)] 

El  Paso  Natural  Gas  Company;  Notice 
of  Technical  Conference 

Junes.  1997. 

In  the  Commission's  order  issued  on 
February  13, 1997.  in  the  above- 
captioncd  proceedings  concerning 
implementation  by  El  Paso  Natural  Gas 
Company  (El  Paso)  of  the  Gas  Industry 
Standards  Board  (GISB)  standards,  the 
Commission  held  that  the  filings  raised 
issues  for  which  a  technical  conference 
is  to  be  convened.  On  March  13.  1997. 
the  Commission  granted  El  Paso's 
request  to  delay  its  implementation  of 
the  GISB  standards  from  April  1,  1997, 
to  June  1.  1997. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Wednesday  July 
9.  1997,  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 

All  interested  persons  and  StaH  are 
permitted  to  attend. 
Loia  D.  Cashetl, 
Secretary. 
IFR  Doc.  97-15197  Filed  6-1&-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 57-004] 


Gas  Transport,  Inc. 
Compliance  Filing 


Notice  of 


June  5. 1997. 

Take  notice  that  on  May  30.  1997,  Gas 
Transport,  Inc.  (GTI)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  certain  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
Junel,  1997. 

GTI  states  that  these  tariff  sheets 
reflect  the  requirements  of  the  Letter 
Order  issued  by  the  Federal  Energy 
Regulatory  Commission 
("Commission")  on  May  15.  1997,  in 
Docket  Nos.  RP97-157-000,  et  al. 

Gas  Transport  states  that  copies  of 
this  compliance  filing  were  served  upon 
its  jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  states  of 
Ohio  and  West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  fde  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
|FR  Doc.  97-15202  Filed  6-lt>-97;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-a-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  5,  1997. 

Take  notice  that  on  May  30.  1997. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  in  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1.  the  revised  tariff  sheets  listed 
below  for  effectiveness  on  July  1,  1997: 

Third  Substitute  Eighth  Revised  Sheet  No.  21 
Third  Substitute  Ninth  Revised  Sheet  No.  22 

According  to  Granite  State,  the  listed 
tariff  sheets  state  the  surcharge  for 
electric  power  costs  applicable  to  its 
firm  transportation  services  for  the  third 
quarter  of  1997.  Granite  State  further 
states  that  the  surcharge  is  derived 
pursuant  to  the  tracking  procedure 
established  in  the  Power  Cost 
Adjustment  provision  in  its  tariff,  which 
was  accepted  in  a  Letter  Order  issued 
April  25,  1997  in  Docket  Nos.  RP97- 
300-000,  et  al. 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  firm 
transportation  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


Dy  me  uonuiussion  in  aetermining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  t© 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
SecKtary. 
IFR  Doc.  97-15208  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-141-004] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

June  5.  1997. 

Take  notice  that  on  May  30.  1997. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1. 
Substitute  Second  Revised  Sheet  No.  42 
and  Substitute  Original  Sheet  No.  42A, 
to  be  effective  June  1,  1997. 

Great  Lakes  states  the  above-named 
tariff  sheets  are  being  filed  at  the 
direction  of  the  Commission  in  its  May 
19.  1997  Order  on  Great  Lakes"  filing  to 
implement  the  GISB  Standards  adopted 
in  Order  No.  587.  The  Commission 
directed  Great  Lakes  to  remove  the  term 
"business'  from  its  short-term  release 
provisions  to  clarify  that  short-term 
releases  will  be  available  seven  days  a 
week. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  IX! 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  arc  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-15200  Filed  6-10-97;  8:45  ami 
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DEPARTMENT  OP  ENERQV 

II 
Pocket  Nos.  RP97-161-005  and  RP97-329- 
002] 

Iroquois  Gas  Transmission  Sys'iem, 
L.P.;  Notice  of  Proposed  Changes  in 
FFac  Gas  Tariff 

Junes.  1997. 

Take  notice  that  on  May  29,  1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  Hling  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
the  filing,  to  become  effective  June  1, 
1997. 

Iroquois  states  that  these  sheets  were 
submitted  in  compliance  with  the 
provisions  of  the  Commission's  May  19, 
1997  Order  Accepting  and  Rejecting 
Tariff  Sheets,  Subject  to  Conditions,  and 
Denying  Rehearing,  70  FERC  \  61,196 
(May  19,  1997).  In  its  Order,  the 
Commission  accepted  tariff  sheets  that 
Iroquois  had  filed  on  April  2,  1997, 
subject  to  Iroquois  filing  revised  sheets 
to  reflect  certain  changes.  The  tariff 
sheets  included  herewith  reflect  the 
changes  required  by  the  Order. 

Iroquois  also  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-15204  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPfiK'MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP97-17&-004] 

Kern  --<  ve^  Gas  '^ansmission  Co.; 
Notice  of  Compliance  Filing 

June  5, 1997. 

Take  notice  that  on  May  30,  1997, 
Kem  River  Gas  Transmission  (Kern 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on  the 
filing,  in  conformity  with  Part  154  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  to  be  effective 
on  June  1, 1997. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
Filing  issued  on  May  20, 1997  in  Docket 
No.  RP97-178-002.  These  revisions  will 
conform  Kem  River's  tariff  to  the 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  approved  by  the 
Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cahsell, 
Secretary. 
[PR  Doc.  97-15206  Piled  6-10-97;  8:45  am] 

BILUNG  CODE  8717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-2-6a-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing  ' 

June  5, 1997. 

Take  notice  that  on  May  30,  1997  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheets,  to  be  effective  July  1,  1997: 

Third  Revised  Volume  No.  1-A 


First  Revised  sneet  .no.  4-t 
First  Revised  Sheet  No.  4-F 
First  Revised  Volume  No.  1-C 
Eighth  Revised  Sheet  No.  4 

KNI  states  that  this  filing  adjusts 
KNI's  fuel  and  loss  reimbursement 
percentages  through  the  reconciliation 
of  KNI's  actual  fuel  and  loss  volumes 
with  the  quantity  retained  in  kind  for 
calendar  year  1996.  KNI  proposes  an 
effective  date  of  July  1,  1997  for  the 
revised  fuel  and  loss  percentages. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  mainline  and 
Buffalo  Wallow  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  vdshing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-15210  Piled  6-10-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 54-004] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  5, 1997. 

Take  notice  that  on  May  30, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on  the 
filing,  to  become  effective  June  1,  1997. 

Koch  states  that  this  filing  is  in 
compliance  with  the  Commission's  May 
15,  1997  Order  on  Rehearing  and 
Compliance  Filing,  79  FERC  1 61.168. 
The  filing  contains  revised  tariff  sheets 
to  comply  with  the  GISB  standards,  as 
specifically  directed  by  the  May  15, 
1997  Order,  including  the  addition  of  a 
Trading  Partner  Agreement  in  Koch's 
tariff. 
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Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  person 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  or  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheii, 
Secretary. 

(PR  Doc.  97-15201  Filed  6-10-97;  8:45  am] 
BKJJNO  CODE  «717-01-M 


tP^.     M    NT  OF  ENERGY 

'^Hfjeral  Energy  Regulatory 
C'jr---^'  ssion 

[Docket  No.  T»497-11 -16-0001 

National  Fuel  Gas  Supply  Corporation; 
.i^otice  of  Tariff  Filing 

June  5.  1997. 

Take  notice  that  on  May  30.  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Twenty-Third  Revised 
Sheet  No.  5A,  with  a  proposed  effective 
date  of  June  1,  1997. 

National  states  that  pursuant  to 
Article  11,  Section  2,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  ai.  National  is  required  to 
recalculate  the  maximum  Interruptible 
Gathering  (IC)  rate  monthly  and  to 
charge  that  rate  on  the  first  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  11.  The  recalculation 
produced  an  IG  rate  of  10  cents  per  dth. 

National  further  states  that,  as 
required  by  Article  II,  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  3B5.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 


motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-15215  Filed  6-10-97;  8:45  am) 

BIUJNG  CODE  e717-01-lfr 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  TM97-1 2-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

June  5.  1997. 

Take  notice  that  on  May  30,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Twenty-Second  Revised 
Sheet  No.  5,  with  a  proposed  effective 
dateof  July  1.1997. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caaheli, 
Secretary. 

IFR  Doc.  97-15216  Filed  6-10-97;  8:45  am] 
BIUJNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-653-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Uncf  aT-'pt 
Authorization 

June  5, 1997. 

Take  notice  that  on  May  30, 1997, 
NorAm  Gas  Transmission  Company 
(NGT),  525  Milam  Street,  P.O.  Box 
21734,  Shreveport,  Louisiana  71151, 
filed  in  Docket  No.  CP97-553-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
new  1-inch  delivery  tap  and  first  cut 
regulator,  located  in  Crittenden  County. 
Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001 .  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

NGT  proposes  to  construct  and 
operate  a  new  1-inch  delivery  tap  and 
fijst  cut  regulator  on  NGT's  Line  JM-23 
located  in  Section  26,  Township  7 
North,  Range  8  East,  West  Memphis, 
Crittenden  County,  Arkansas  to  provide 
service  to  ARKLA,  a  distribution 
division  of  NorAm  Energy  Corporation. 

NGT  states  the  estimated  volumes  to 
be  delivered  to  this  tap  are 
approximately  360  MMBtu  annually 
and  1  MMBtu  on  a  peak  day.  NGT 
declares  it  will  transport  gas  to  ARKLA 
and  provide  service  under  its  tariff,  that 
the  volumes  delivered  are  within 
ARKLA's  certificated  entitlement,  and 
NGT's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  NGT 
asserts  it  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  or  disadvantage  or 
disadvantage  to  its  other  customers. 

NGT  states  the  estimated  total  project 
costs  will  be  approximately  $2,394,  and 
ARKLA  will  reimburse  NGT  $1,750  of 
the  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  97-15186  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  0717-01-M 


DtPAHTMENT  OF  ENL.RGr 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-554-000] 

NorAT-  Gas  transmission  Company; 

NOV  ;e  ,  *  Reatf  St  under  Blanket 

June  3,  1997. 

Take  notice  that  on  May  30,  1997, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
554-000  a  request  pursuant  to  Sections 
157.205,  157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  replace  and  upgrade  certain  facilities 
in  Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  upgrade  a  1-inch 
meter  by  replacing  it  with  a  2-inch  U- 
shape  meter  station  at  an  existing  tap  on 
NGT's  Line  TM-10  in  Arkansas  County, 
Arkansas.  NGT  installed  this  meter  in 
1995  to  deliver  gas  to  domestic  and 
commercial  customers  served  by  Arkla. 
The  existing  meter  station  was 
certificated  in  Docket  No.  CP95-704  to 
deliver  1,105  MMBtu  annually  and  10 
MMBtu  on  a  peak  day.  NGT  proposes  to 
upgrade  this  rural  extension  by 
removing  the  existing  1-inch  meter  and 
replacing  it  with  a  2-inch  U-shape 
meter.  The  2-inch  meter  would  allow 
estimated  deliveries  of  4,500  MMBtu 
annually  and  1,800  MMBtu  on  peak 
day.  The  estimated  cost  of  the  new 
meter  is  $16,073. 

NGT  states  that  the  total  volumes 
delivered  will  not  exceed  total  volumes 
authorized  prior  to  this  request  and  that 
NGT  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
358.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-15187  Filed  6-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 79-005] 

Ozark  Gas  Tra   -^  ssion  System; 
Notice  of  ProDosec  Changes  in  FERC 
Gas  Tariff 

June  5,  1997. 

Take  notice  that  on  May  30,  1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  Jime  1,  1997: 

Substitute  Second  Revised  Sheet  No.  43B 
Substitute  Original  Sheet  No.  138 
Fifth  Revised  Sheet  No.  20 

Ozark  states  that  the  purpose  of  this 
filing  is  to  correct  two  minor 
typographical  errors,  and  to  incorporate 
the  Commission's  May  21,  1997  Order 
allowing  Ozark  to  specify  that  open 
seasons  for  released  capacity  will  end 
"at"  2  p.m.  rather  than  "no  later  than" 
2  p.m. 

Ozark  states  that  copies  of  this  filing 
are  being  served  on  all  participants  in 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-15207  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERg7-2470-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

June  5, 1997. 

Take  notice  that  on  May  1, 1997, 
Pacific  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  17,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pjirty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15192  Filed  6-10-97;  8:45  am) 
BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP97-1 34-005] 

Pacific  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

June  5. 1997. 

Take  notice  that  on  May  30,  1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  Substitute  Original  Sheet  No. 
81A.01,  Second  Substitute  Original 
Sheet  No.  81A.05,  Substitute  First 
Revised  Sheet  No.  110,  and  Original 
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Sheet  .Nos.  lao  miough  200C,  to  be 
effective  June  1,  1997. 

PGT  asserts  the  purpose  of  this  filing 
is  to  comply  with  the  Commission's 
Order  on  Rehearing  issued  May  15,  1997 
in  Docket  Nos.  RP97-134-000,  et  al.  on 
PGT's  compliance  filing  establishing 
standards  for  business  practices  of 
interstate  natural  gas  pipelines.  PGT 
states  the  filing  conforms  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1-A  to 
the  requirements  of  Order  No.  587  in 
compliance  with  the  May  15, 1997 
Order. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.!  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15198  Filed  6-10-97;  8:45  am] 

BILLMO  CODE  STIT-OI-M 


DEPft'^-^Mf '^rr  OF  ENERGY 

"  t-a  V. '  I   -   f   :j  y  Regulatory 

[Docket  No.  TM97-3-86-0001 

Pacific  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

June  5, 1997. 

Take  notice  that  on  May  29,  1997. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A:  Seventeenth  Revised  Sheet  No. 
5;  and  as  part  of  its  FTiRC  Gas  Tariff, 
Second  Revised  Volume  No.  1: 
Thirteenth  Revised  Sheet  No.  7.  PGT 
requested  the  above-referenced  tariff 
sheets  become  effective  July  1, 1997. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraphs  37 
and  23  of  the  terms  and  conditions  of 
First  Revised  Volume  No.  1-A  and 
Second  Revised  Volume  No.  1, 


respectively,  of  its  FERC  Gas  Tariff. 
Adjustment  for  Fuel,  Line  Loss  and 
Other  Unaccounted  For  Gas 
Percentages.  These  tariff  changes  reflect 
a  decrease  in  PGT's  fuel  and  line  loss 
surcharge  percentage  to  become 
effective  July  1,  1997.  Also  included,  as 
required  by  Paragraphs  37  and  23,  are 
workpapers  showing  the  derivation  of 
the  current  fuel  and  line  loss  percentage 
in  effect  for  each  month  the  fuel 
tracking  mechanism  has  been  in  effect. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pwirty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-15212  Filed  6-10-97;  8:45  ami 
BttJJNO  C006  ariT-oi-M 


DEPATMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM97-2-«-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  5. 1997. 

Take  notice  that  on  May  30.  1997, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  July  1,  1997: 

Ninth  Revised  Sheet  No.  5 
Eighth  Revised  Sheet  No.  6 

South  Georgia  states  that  the  instant 
filing  is  submitted  pursuant  to  Section 
19.2  of  the  General  Terms  and 
Conditions  of  its  Tariff  to  adjust  its  fuel 
retention  percentage  (FRP)  for  all 
transportation  services  on  its  system 


effective  July  1.  1997.  The  derivation  of 
the  revised  FRP  is  based  on  South 
Georgia's  gas  required  for  operations 
(GRO)  for  the  twelve-month  period 
ending  April  30,  1997,  adjusted  for  the 
balance  accumulated  in  the  Deferred 
GRO  Account  at  the  end  of  said  period, 
divided  by  the  Transportation  volumes 
received  during  the  same  twelve-month 
period.  Based  on  this  calculation,  the 
revised  FRP  is  1.70%  which  is  a 
reduction  from  the  currently  effective 
FRP  of  2.25%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 
jFR  Doc.  97-15209  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 37-005] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Ch  j  o^f  in  FERC 
Gas  Tariff 

June  5, 1997. 

Take  notice  that  on  May  30.  1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
Tariff  sheets  in  compliance  with  the 
Commission's  May  16, 1997  Order  in 
this  docket,  to  become  effective  Jime  1, 
1997: 

First  Substitute  Second  Revised  Sheet  No. 

129 
First  Substitute  Original  Sheet  No.  212h 
First  Substitute  Second  Revised  Sheet  No. 

276 

On  July  17, 1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 


UMI 


ftlt'iai 
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standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b). 

On  April  7,  1997,  Southern  made  its 
Tariff  filing  to  comply  with  Order  No. 
587  effective  June  1,  1997.  On  May  16, 
1997,  the  Commission  issued  an  order 
in  this  docket  accepting  Southern's 
filing  except  for  minor  modifications. 
The  filing  submitted  herein  complies 
with  the  Commission's  May  16,  Order  in 
this  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Pro6tests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Casbell. 
Secretary. 
[PR  Doc.  97-15199  Filed  6-10-97;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Fede''3!  Energy  ^pau'atorw 

C  o  '"1  m  i  s  s  I  o  r 


[Coc^, 


2922-000) 


Ta^pa  tiectricCompar  ,    Notice  of 
Filing 

June  5.  1997. 

Take  notice  that  on  May  9, 1997, 
Tampa  Electric  Company  tendered  for 
filing  an  amendment  in  the  above-         ; 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211.  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interevene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  97-15190  Filed  6-10-97;  8:45  ami 

BILUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 


Federal  Ener: 
Commission 


^qulatory 


[Docket  No.  TM97-4-18-O00] 

Texas  Gas  Transmission,  Corporation; 
Notice  of  Proposad  Changes  in  FERC 
Gas  Tariff 

June  5, 1997. 

Take  notice  that  on  May  30. 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  to  become  effective 
July  1,  1997: 

First  Revised  Twenty-first  Revised  Sheet  No. 

10 
First  Revised  Fourth  Revised  Sheet  No.  lOA 
First  Revised  Eighteenth  Revised  Sheet  No. 

11 
First  Revised  Fifth  Revised  Sheet  No.  llB 

Texas  Gas  states  that  the  filing  reflects 
the  expiration  of  the  Miscellaneous 
Revenue  Credit  Adjustment  (MCRA) 
(Docket  No.  TM96-5-18-000)  originally 
filed  by  Texas  Gas  on  May  31,  1996,  and 
approved  by  the  Commission  in  its 
letter  order  dated  June  17,  1996.  This 
filing  also  reflects  the  MCRA,  as 
required  by  Article  IV  of  Texas  Gas's 
Docket  No.  RP94-423  settlement 
agreement  approved  by  the 
Commission's  letter  order  issued 
February  20,  1996,  and  the  respective 
Section  29  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 
effect  of  these  two  MCRA  results  in  no 
net  change  to  the  FT.  NNS  and  SGT 
rates.  Lastly,  this  filing  reflects  the  ISS 
Revenue  Credit  Adjustment  as  required 
by  Section  5.3  of  Rate  Schedule  ISS  of 
Texas  GAS's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  which  results  in 
a  $.0001  decrease  to  the  FT  Daily 
Demand  and  Overrun  Rates. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Section  385.211  and 
385.214  of  the  Commission's  Rules  and 


Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-15213  Filed  6-10  -97;  8:45  am) 

BUiJNQ  CODE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 59-005] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

June  5, 1997. 

Take  notice  on  May  30.  1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
which  tariff  sheets  are  listed  on 
Appendices  A  and  B  to  the  filing.  The 
proposed  effective  date  for  the  tariff 
sheets  is  June  1,  1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  order  dated  May  15,  1997 
in  Docket  Nos.  RP97-1 59-001  and 
RP97-1 59-002  (the  May  15  Order).  The 
May  15  Order  addressed  Transco's  April 
2, 1997  submission  of  tariff  sheets 
reflecting  implementation  of  standards 
proposed  by  the  Gas  Industry  Standards 
Board  (GISB)  and  adopted  by  the 
Commission  in  Order  No.  587.  The 
revised  tariff  sheets  reflect  the  changes 
to  Transco's  tariff  required  by  the  May 
15  order. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers.  State 
Commission  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  loXcii,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in'the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary: 

(FR  Doc.  97-15203  Filed  6-10-97;  8:45  am) 

•ILUNQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TQ97-<^-35-000] 

w>>s   ''exas  Gas,  Inc.;  Notice  of 
P.'v/posed  Changes  in  FERC  Gas  Tariff 

June  5,  1997. 

Take  notice  that  on  May  30, 1997, 
WesrTexas  Gas.  Inc.  (WTG),  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
WTG  submitted  Twenty-Third  Revised 
Sheet  No.  4  to  be  effective  July  1,  1997. 
This  tariff  sheet  emd  the  accompanying 
explanatory  schedules  constitute  WTG's 
quarterly  PGA  filing  submitted  in 
accordance  with  the  purchased  gas 
adjustment  provisions  of  Section  19  of 
the  General  Germs  and  Conditions  of 
WTG's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahelL 
Secretary. 
(FR  Doc.  97-15217  Filed  6-10-97;  8:45  am] 

BILUNQ  CODE  V717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-656-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

June  5. 1997. 

Take  notice  that  on  May  30,  1997, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  42301, 
filed  in  Docket  No.  CP97-536-000  a 
request  pursuant  to  Sections  157.205, 
157.212,  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  and  157.216)  for  approval  to 
abandon  in  place  approximately  5,280 
feet  of  3-inch  lateral  pipeline  and  install 
a  tap  and  construct  approximately  2,600 
feet  of  replacement  four-inch  lateral 
pipeline  and  a  new  high  pressure 
regulator  setting  to  serve  Missouri  Gas 
Energy  in  Johnson  County,  Missouri, 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP82-479-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NCA),  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  the  projected  volume 
of  delivery  will  remain  unchanged. 
WNG  further  states  that  the  construction 
cost  is  estimated  to  be  $106,946  with  a 
reclaim  cost  estimated  to  be  $1,500. 
WNG  asserts  that  this  change  is  not 
prohibited  by  its  existing  tariff  and  that 
WNG  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


authorization  pursuant  to  section  /  oi 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-15188  Filed  6-10-97;  8:45  am) 

BILUNO  CODE  «717-01-*l 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-647-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

June  5,  1997. 

Take  notice  that  on  May  27,  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP97- 
547-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon  a 
farm  tap  at  Station  154-t-90  on  the 
Cleveland-Grafton  pipeline  in  Stutsman 
County,  North  Dakota,  under  Williston 
Basin's  blanket  certificate  issued  in 
Docket  No.  CP82-487-000  et  ai 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

williston  Basin  proposes  to  remove 
the  tap  and  riser  and  the  below-ground 
valve  will  be  accessed  by  backhoe 
excavation  of  an  area  almost  10  feet  in 
diameter.  The  valve  will  be  shut  in  and 
the  excavated  area  on  existing  right-of- 
way  will  be  backfilled  and  leveled.  The 
owner  will  cultivate  the  area  and 
seeding  is  unnecessary.  The  farm  tap  is 
located  in  NEV*,  Section  18,  TWP140N, 
RGE67W,  Stutsman  County,  North 
Dakota.  Williston  Basin  states  that 
Montana-Dakota,  a  local  distribution 
company,  has  requested  that  this  tap  be 
abandoned  since  the  only  end-use 
customer  no  longer  requests  service 
there.  The  tap's  abandonment  will  not 
affect  Williston  Basin's  peak  day  or 
annual  transportation  to  Montana- 
Dakota  and  the  total  volumes  delivered 
will  not  exceed  total  volumes 
authorized  prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Hied  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-15184  Filed  6-10-97;  8:45  am] 
BtujMG  CODE  cnr-oi-M 


DtPA. 'MtN' 


N&RGY 


Federal  E' 
Commiss 

[D',>c<e'  No 


e'qv  4equ'3tO!-v- 


'M- 


XJ-49-000] 


Co'Tpan?    Nc" 


Stan-  ^'Off''-'"-*' 


June  5,  1997. 

Take  notice  that  on  May  30, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  its  Annual  Take-or-Pay 
Reconciliation  Filing  pursuant  to 
Section  37  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  More 
specifically,  Williston  Basin  filed  the 
following  tariff  sheets,  to  be  effective 
July  1,  1997: 

Secood  Revised  Volume  No.  1 
Twenty-fifth  Revised  Sheet  No.  15 
Twenty-eighth  Revised  Sheet  No.  16 
Twenty-fourth  Revised  Sheet  No.  18 
Twenty-first  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  321 
Original  Volume  No.  2 
Sixty -ninth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  reflect 
recalculated  fixed  monthly  surcharges 
and  revised  throughput  surcharges  to  be 
effective  during  the  period  July  1,  1997 
through  June  30,  1998  pursuant  to  the 
procedures  contained  in  Section  37  of 
the  General  Terms  and  Conditions  of  its 
Williston  Basin's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15211  Filed  6-10-97;  8:45  am) 
BILLING  COOE  67t7-01-M 


Federal  Ene-^qv  •'  -^ulatory 
Commission 

pocket  No.  ER97-2968-000] 

Wisconsin  Public  Service  Corporation; 
Notice  of  Filing 

lune  5,  1997. 

Take  notice  that  on  May  15,  1997, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Non-Firm  Open-Access  Transmission 
Service  Agreement  between  WPSC  and 
the  Oconto  Electric  Cooperative  under 
WPSC's  Open  Access  Transmission 
Tariff.  WPSC  states  that  also  included  in 
this  filing  is  an  executed  service 
agreement  between  WPSC  and  the 
Cooperative  under  WPSC's  W-2A 
Partial  Requirements  Wholesale  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  17,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15193  Filed  6-10-97;  8:45  am! 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  EG97-66-000,  et  al.] 

American  Ref-Fuel  Company  of 
Delaware  County,  LP.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

June  4,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Ref-Fuel  Company  of 
Delaware  County,  L.P. 

[Docket  No.  EG97-66-0001 

On  May  30, 1997,  American  Ref-Fuel 
Company  of  Delaware  County,  L.P. 
(ARC),  a  Delaware  limited  partnership, 
with  its  principal  place  of  business  at 
c/o  American  Ref-Fuel  Company,  770 
•North  Eldridge,  Houston,  TX  77079, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  its 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

ARC  is  engaged  directly  and 
exclusively  in  the  business  of  operating 
a  municipal  solid  waste-fired  small 
power  production  facility  with  a 
maximum  net  power  production 
capacity  of  79.5  MW  which  is  an 
eligible  facility.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  is  and  will  be 
purchased  at  wholesale  by  Atlantic  City 
Electric  Company  and  PECO  Eneigy 
Company. 

Comment  date:  June  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Sky  River  Partnership 

[DockM  Na  EQ97-«6-0001 

On  May  23,  1997,  Sky  River 
Partnership,  13000  Jameson  Road, 
Tehachapi,  California  93561  (Sky  River), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Sky  River  owns  a  wind-powered 
eligible  facility  with  a  capacity  of 
approximately  77  megawatts  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in 
Tehachapi,  California. 

Comment  date:  June  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Zond  Windsystems  Holding 
Company 

[Docket  No.  EG97-67-000] 

On  May  23.  1997,  Zond  Windsystems 
Holding  Company,  13000  Jameson 
Road,  Tehachapi,  California  93561 
(ZWHC),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

ZWHC  owns  a  wind-powered  eligible 
facility  with  a  capacity  of  approximately 
20  megawatts  (along  with  certain 
appurtenant  interconnected 
transmission  facilities),  located  in 
Tehachapi,  California. 

Comment  date:  June  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Victory  Garden  Phase  IV  Partnership 

[Docket  No.  EG97-68-O00] 

On  May  23,  1997.  Victory  Garden 
Phase  rV  Partnership,  130CK)  Jameson 
Road,  Tehachapi,  California  93561 
(Victory  Garden  IV),  filed  with  the 
Federal  Energy  Regulatory  Conmiission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Victory  Garden  IV  owns  a  wind- 
powered  eligible  facility  with  a  capacity 
of  approximately  22.05  megawatts 
(along  with  certain  appurtenant 
interconnected  transmission  facilities), 
located  in  Tehachapi,  California. 

Comment  date:  June  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Sachsen  Holding  B.V. 
[Docket  No.  EG97-69-000] 

On  May  28,  1997,  Sachsen  Holding 
B.V.  (Applicant)  applied  for  a 
determination  that  it  will  be  an  "exempt 
wholesale  generator"  within  the 
meaning  of  Section  32(a)(1)  of  PUHCA. 
Applicant  will  own  45  percent  of  the 
equity  capital  of  PT  Dayalistrik  Pratama 
(PTDP).  PTDP  is  a  special  purpose 
company  incorporated  under  the  laws  of 
Indonesia  to  develop,  construct  and 
own  a  power  plant  to  be  built  in  West 
Java,  Indonesia  (the  "Facility"). 
Indirectly  through  PTDP,  Applicant  will 
be  an  owner  of  the  Facility.  The  Facility 
will  be  a  single  unit,  coal-fired  steam 


generating  boiler  and  a  single  unit  steam 
turbine  generator  with  a  100  percent 
nominal  load  of  420  megawatts  and  a 
net  output  capacity  of  400  megawatts. 
All  of  the  output  of  the  Facility  will  be 
sold  to  PT  Perusahaan  Listrik  Negara 
(Persero)  (PLN),  the  state-owned  electric 
utility  of  Indonesia,  pursuant  to  a  30- 
year  Power  Purchase  Agreement. 

Comment  date:  June  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Pennsylvania  Power  Company 
[Docket  No.  ER96-749-001] 

Take  notice  that  on  April  24,  1997, 
Pennsylvania  Power  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  June  18,  1997,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Sunoco  Power  Marketing  L.L.C. 

[Docket  No.  ER97-870-000] 

Take  notice  that  on  May  22, 1997, 
Sunoco  Power  Marketing  L.L.C. 
(Sunoco),  tendered  for  filing  an 
amended  application  in  the  above- 
captioned  docket  seeking  the  additional 
authority  to  buy  power  from,  and  sell 
power  to,  all  willing  buyers  and 
sellers — including,  but  not  limited  to, 
Sunoco's  affiliates — at  market  based 
rates  under  Sunoco's  FERC  Electric  Rate 
Schedule  No.  1.  Sunoco  requested  that 
it  be  granted  this  additional  authority 
without  prejudice  to  the  blanket 
authorizations  and  waivers  previously 
granted  in  this  docket  by  order  of  the 
Director  of  the  Division  of  Applications 
of  the  Commission's  Electric  Power 
Regulation  Office  on  April  11,  1997. 
Sunoco  also  submitted  a  revised  FERC 
Electric  Rate  Schedule  No.  1  which  it 
requested  become  effective  within  sixty 
(60)  days  from  the  date  of  its  filing. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Nevada  Power  Company 

[Docket  No.  ER97-1 655-000] 

Take  notice  that  on  May  21,  1997, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  an 
Amendment  to  its  Electric  Service 
Coordination  Tariff  (Amended 
Coordination  Tariff)  having  a  proposed 
effective  date  of  March  1,  1997.  The 
amendment  is  being  made  to  comply 
with  FERC's  Order  No.  888  unbundling 
reouirements. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Valero  Power  Services  Company 
pocket  No.  ER97-1847-4)001 

Take  notice  that  on  May  14,  1997, 
Valero  Power  Services  Company  (Valero 
Power)  filed  an  amendment  to  the 
notification  of  a  change  in  its  status 
which  was  previously  filed  on  February 
26,  1997.  The  Amendment  adopts  the 
Standards  of  Conduct  applicable  to  the 
relationship  between  Valero  Power  and 
Pacific  Gas  and  Electric  Company,  a 
wholly-owned  subsidiary  of  PG&E 
Corporation,  pending  and  after  approval 
of  the  proposed  merger  between  PGfltE 
Corporation  and  Valero  Energy 
Corporation.  The  Standards  of  Conduct 
submitted  are  the  same  as  Pacific  Gas 
and  Electric  Company  has  adopted  to 
govern  its  conduct  with  other  power 
marketing  affiliates  and  which  the 
Commission  has  previously  approved. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Energis  Resources  Incorporated 
[Docket  No.  ER97^17&-001] 

Take  notice  that  on  May  30,  1997, 
Energis  Resources  Incorporated 
tendered  for  filing  copies  of  its 
compliance  filing  in  the  above 
referenced  docket  in  response  to 
Ordering  Paragraph  (A)  of  the 
Commission's  Order  Conditionally 
Accepting  For  Filing  Proposed  Market- 
Based  Rates,  Energis  Resources 
Incorporated,  79  FERC  U  61,170  (1997). 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Hartford  Power  Sales,  L.L.C. 
[Docket  No.  ER97-2227-000] 

Take  notice  that  on  May  22,  1997, 
Hartford  Power  Sales,  L.L.C.  filed  a 
notice  of  withdrawal  of  its  filing  in  this 
docket. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER97-2309-001] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
May  27,  1997,  tendered  for  filing  its 
refund  report  in  the  above  referenced 
proceeding.  The  submittal  was  made  in 
compliance  with  the  letter  order  issued 
by  the  Director,  Division  of  Applications 
on  May  13,  1997. 

Copies  of  the  filing  have  been  served 
on  Madison  Gas  and  Electric  Company, 
Sonat  Power  Marketing,  L.P.,  and  the 
Public  Service  Commission  of 
Wisconsin. 
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Comment  date:  June  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Houston  Lighting  &  Power  Company 
Pocket  No.  ER97-2524-000] 

Take  notice  that  on  May  23,  1997, 
Houston  Lighting  &  Power  Company 
(HL&P]  tendered  for  filing  an 
amendment  to  its  filing  in  the 
referenced  docket. 

HL&P  states  that  copies  of  the 
amendment  have  been  served  on  the 
parties  to  Docket  No.  ER97-2524  and  on 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Keystone  Energy  Services 
[Docket  No.  ER97-3053-000] 

Take  notice  that  on  May  23,  1997, 
Keystone  Energy  Services,  Inc. 
(Keystone)  petitioned  the  Commission 
for  acceptance  of  Keystone  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Keystone  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Neither  Keystone  nor  any  affiliate  of 
Keystone  is  in  the  business  of  generating 
or  transmitting  electric  power.  ' 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Otter  Tail  Power  Company 
[Docket  No.  OA96-1 92-002] 

Take  notice  that  on  May  12, 1997, 
Otter  Tail  Power  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  ahd  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  97-15248  Filed  6-10-97;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-3fr-000,  et  al] 

Northeast  Empire  Limited  Partnership 
#2,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  3, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Empire  Limited 
Partnership  #2 

[Docket  No.  EC97-d6-000] 

On  May  27,  1997,  Northeast  Empire 
Limited  Partnership  #2,  c/o  Thomas  D. 
Emero,  Twenty  South  Street,  P.O.  Box 
407,  Bangor,  Maine  04402-0407,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  Application  for 
Approval  of  Disposition  of 
Jurisdictional  Facilities  pursuant  to  Part 
33  of  the  Commission's  Rules. 

Comment  date:  June  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Independent  Power  Producers  of 
New  York,  Inc. 

[Docket  No.  EL97-40-O001 

Take  notice  that  on  May  23,  1997, 
Independent  Power  Producers  of  New 
York,  hic.  (IPPNY)  filed  a  petition  for  a 
declaratory  order  finding  that  New  York 
public  utilities  have  no  authority  to 
direct  qualifying  facilities  under  the 
Public  Utilities  Regulatory  Policies  Act 
of  1978  (PURPA)  to  comply  with  certain 
orders  of  the  New  York  Public  Service 
Commission  (PSC)  respecting  a  QF 
monitoring  program;  seeking 
enforcement  action  under  PURPA 
§  210(h)  and  requesting  expedited 
consideration. 

Comment  date;  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  MidAmerican  Energy  Company 
[Docket  No.  ER97-2984-000] 

Take  notice  that  on  May  15,  1997, 
MidAmerican  Energy  Company 
(MidAmerican)  filed  with  the 
Commission  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement,  both 


diitud  April  7,  1997  and  entered  into  by 
MidAmerican  and  the  City  of  Sergeant 
Bluff,  Iowa  (Sergeant  Bluff)  in 
accordance  with  MidAmerican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  July  1,  1997  for  the  Agreements 
and,  accordingly,  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Sergeant  Bluff,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-298&-000] 

Take  notice  that  on  May  15,  1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  executed 
Transmission  Service  Agreements 
between  WPSC  and  Wisconsin  Power  & 
Light  Company.  The  Agreements 
provide  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Orange  and  Rockland  Utilities,  Inc. 
[Docket  No.  ER97-2986-000] 

Take  notice  that  on  May  15,  1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  Service 
Agreements  between  Orange  and 
Rockland  and  Cleveland  Electric 
Illuminating  Co.,  CMS  Marketing 
Services  and  Trading  Co.,  The  Power 
Company  of  America  L.P.,  and  Toledo 
Edison  Company.  These  Service 
Agreements  specify  that  the  Customers 
have  agreed  to  the  rates,  terms  and 
conditions  of  Orange  and  Rockland 
Open  Access  Transmission  Tariff  filed 
on  July  9,  1996  in  Docket  No.  0A9fr- 
210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  15,  1997  for  the  Service 
Agreements.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customers. 

Comment  date;  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Electric  Company  & 
Cambridge  Electric  Light  Company 

Pocket  No.  ER97-2987-000] 

Take  notice  that  on  May  15,  1997, 
Commonwealth  Electric  Company 
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(Commonwealth)  and  CamDnage 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  the  following 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Customers): 

Bangor  Hydro-Electric  Company 
CNG  Power  Services  Corporation 
Duke/Louis  Dreyfus  L.L.C. 
Rainbow  Energy  Marketing  Corporation 
Town  of  South  Had  ley.  Electric  Light 
E)epartinent 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27, 1997,  and  which  have  an 
effective  date  of  February  28,  1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  and  the  Customers 
have  also  filed  Notices  of  Cancellation 
for  service  under  the  Companies'  Power 
Sales  and  Exchange  Tariffs  (FERC 
Electric  Tariff  Original  Volume  Nos.  5 
and  3)  and  the  Customers'  respective 
FERC  Rate  Schedules. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement  and  Notice  of  Cancellation. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Company 

[Docket  No.  ER97-2988-000] 

Take  notice  that  on  May  16,  1997,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  with  Powerex  under  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Open  Access  Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Powerex. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-2989-000] 

Take  notice  that  on  May  16,  1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations,  (18  CFR 
35.13),  a  Supplement  to  its  September 
28,  1993  Marcy-South  345  kV 
Transmission  Facilities-Transmission 
Reinforcement  Agreement  (Agreement) 
with  the  New  York  Power  Authority 
(NYPA),  designated  NYSEG  Rate 
Schedule  FERC  No.  112.  The  proposed 
changes  would  decrease  revenues  for 
the  twelve  month  period  ending  June 
30,  1998. 

This  rate  filing  is  made  pursuant  to 
Article  No.  2  of  the  Agreement.  The 
annual  charges  associated  with  other 
taxes,  operating  expenses,  maintenance 
expenses,  working  capital,  and 
associated  revenue  taxes  are  revised 
based  on  data  taken  from  NYSEG's 
Annual  Report  to  the  Federal  Energy 
Regulatory  Commission  (FERC  Form  1) 
for  the  twelve  months  ended  December 
31,1996. 

NYSEG  requests  an  effective  date  of 
July  1,  1997,  and,  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  New  York  Power  Authority  and  on 
the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

Pocket  No.  ER97-299O-000] 

Take  notice  that  on  May  16. 1997, 
Western  Resources.  Inc.,  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Vastar  Power  Marketing,  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  April  22, 
1997. 

Copies  of  the  filing  were  served  upon 
Vastar  Power  Marketing.  Inc.  and  the 
Kansas  Cor{>oration  Commission. 

Comment  date:  June  18, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-2991-000] 

Take  notice  that  on  May  16, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Plum  Street  Energy  Marketing,  Inc. 
(Plum  Street)  pursuant  to  the  PSE&G 
Bulk  Power  Service  Tariff,  presently  on 
file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  1,  1997. 

Copies  of  the  filing  have  been  served 
upon  Plum  Street  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-2992-0001 

Take  notice  that  on  May  16,  1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
USGen  Power  Services,  L.P.  (USGen) 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
May  1, 1997. 

Copies  of  the  filing  have  been  served 
upon  USGen  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

[Docket  No.  ER97-299^-000J 

Take  notice  that  on  May  16,  1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  to  the 
Commission  for  filing  a  change  to 
MidAmerican's  Rate  Schedule  FERC  No. 
19,  as  supplemented.  The  change 
consists  of  the  Second  Amendment 
dated  May  7,  1997.  entered  into  by 
MidAmerican  and  Central  Iowa  Power 
Cooperative  (CIPCO)  to  Intercohnection 
Agreement  dated  June  13,  1983,  entered 
into  by  Iowa-Illinois  Gas  and  Electric 
Company  (a  predecessor  by  merger  to 
MidAmerican)  and  CIPCO. 

MidAmerican  states  that  the  purpose 
of  the  rate  schedule  change  is  to  make 
a  technical  correction  to  the  description 
of  an  interconnection,  add  references  to 
several  normally  closed  points  of 
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interconnection  and  modify 
transmission  service  arrangements  to 
CIPCO  at  a  substation. 

MidAmerican  requests  an  effective 
date  in  accordance  with  Section  IV  of 
the  Second  Amendment  and  further 
requests  the  Commission  to  accept  the 
rate  schedule  change  for  filing  within  60 
days  of  the  date  of  its  submission  to  the 
Commission.  MidAmerican  has  served  a 
copy  of  the  filing  on  representatives  of 
CIPCO,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

Pocket  No.  ER97-2994-000] 

Take  notice  that  on  May  16, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  City  of  Hamilton, 
Ohio  under  Rate  GSS. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Edison  Company 

[Docket  No.  ER97-2995-000] 

Take  notice  that  on  May  16, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  short- 
term  firm  umbrella  Service  Agreement 
for  firm  transactions  with  Illinois  Power 
Company  (IP),  under  the  terms  of 
ComEd's  OATT,  Docket  No.  OA97-569- 
000  filed  on  March  26,  1997,  and  three 
non-firm  Service  Agreements  with  Ohio 
Edison  Company  (Ohio),  Madison  Gas 
and  Electric  Company  (MG&E),  and 
Delmarva  Power  &  Light  Company 
(DP&L),  under  the  terms  of  ComEd's 
OATT,  under  Docket  No.  OA96-166- 
000. 

ComEd  also  submitted  an  executed 
service  agreement  with  Delhi  Energy 
Services,  Inc.  (Delhi).  On  April  18,  1997, 
ComEd  filed  an  unexecuted  agreement 
with  Delhi,  to  be  effective  March  20, 
1997.  ComEd  now  asks  that  the 
Commission  substitute  the  executed 
agreement  for  the  previously  filed 
unexecuted  agreement,  to  be  effective 
March  20,  1997,  the  original  effective 
date. 

ComEd  requests  various  effective 
dates,  and  accordingly  seeks  waiver  of 
the  Commission's  requirements.  Copies 
of  this  filing  were  served  upon  IP,  Ohio, 
MG&E,  DP&L,  Delhi,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-2 996-000) 

Take  notice  that  on  May  16,  1997, 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  a  service  agreement, 
dated  May  7, 1997,  establishing  DuPont 
Power  Marketing,  Inc.  as  a  customer 
under  the  terms  of  CIPS'  Open  Access 
Transmission  Tariff. 

CIPS  requests  an  effective  date  of  May 
7,  1997  for  the  service  agreement. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
DuPont  Power  Marketing,  Inc.  and  the 
Illinois  Commerce  Commission. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  California  Edison  Co. 
[Docket  No.  ER97-2997-000] 

Take  notice  that  on  May  16,  1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  City  of  Vernon,  Enron  Power 
Marketing,  Inc.,  Pacific  Gas  &  Electric, 
and  Valero  Power  Services  Company  for 
Point-To-Point  Transmission  Service 
under  Edison's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888, 
and  a  Notice  of  Cancellation  of  Service 
Agreement  Nos.  92,  93,  94,  95,  96,  97, 
98,  99, 100, 101,  102,  103,  104,  105,  106, 
107, 108, 109, 110, 111,  112,  113,  114, 
and  115  under  FERC  Electric  Tariff, 
Original  Volume  No.  4. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  May  17,  1997 
for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
and  terminate  according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date;  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  Company 
[Docket  No.  ER97-2998-000] 

Take  notice  that  on  May  16,  1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  the  Village  of  Rockville 


Centre  under  the  NU  System 
Companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Village  of 
Rockville  Centre. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  5, 
1997. 

Comment  date:  June  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the^nd  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-15247  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  503, 1971, 1975-014,  2055, 
2061-004,  2726,  2777-007,  2778-005— 
Idaho] 

Idaho  Power  Company;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  (EIS)  and  Conduct  Public 
Scoping  Meetings  and  a  Site  Visit 

June  5, 1997. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
applications  to  relicense  and  continue 
operating  the  following  Idaho  Power 
Company  hydroelectric  projects: 

Bliss  Project — Project  No.  1975 

Lower  Salmon  Falls  Project — Project  No. 

2061 
Upper  Salmon  Falls  Project — Project  No. 

2777 
Shoshone  Falls  Project — Project  No.  2778 

The  projects  are  located  on  the  Snake 
River  in  Twin  Falls,  Elmore,  Gooding, 
and  Jerome  Counties,  Idaho. 

Relicensing  these  projects  could 
constitute  a  major  federal  action 


significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  projects  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  and  the  Commission's  regulations. 
The  EIS  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  projects 
and  reasonable  alternatives,  and  will 
include  an  economic  and  engineering 
analysis. 

A  draft  EIS  will  be  circulated  for 
review  and  comment  by  all  interested 
parties,  and  the  Commission  will  hold 
a  public  meeting  on  the  draft  EIS.  FERC 
staff  will  consider  and  respond  to 
comments  received  on  the  draft  EIS  in 
the  final  EIS.  the  FERC  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

The  Commission  staff  is  also 
preparing  a  cumulative  analysis  of  the 
four  projects  already  filed  along  with 
the  following  four  other  Idaho  Power 
Company  projects,  scheduled  to  be  filed 
between  1998  and  2008: 

C.J.  Strike  Project— Project  No.  2055 

Upper  and  Lower  Malad  Project — Project  No. 

2726 
Hells  Canyon  Project — Project  No.  1971 
Swan  Falls  Project — Project  No.  503 

Scoping 

Concerned  citizens,  special  interest 
groups,  local  governments,  state  and 
federal  agencies,  tribes,  and  any  other 
interested  parties  are  invited  to 
comment  on  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EIS  and  the  cumulative 
analysis.  Scoping  will  help  ensure  that 
all  significant  issues  related  to  this 
proposal  are  addressed  in  the  EIS. 

Bliss,  Lower  Salmon  Falls,  Upper 
Salmon  Falls,  and  Shoshone  Falls 
Projects 

A  scoping  meeting  oriented  toward 
the  public  will  be  held  starting  at  7:00 
p.m.  on  Tuesday,  July  15,  1997,  at  the 
College  of  Southern  Idaho,  located  at 
315  Falls  Avenue  West,  Twin  Falls, 
Idaho. 

A  scoping  meeting  oriented  toward 
the  agencies  will  be  held  at  9:00  am  on 
Thursday,  July  15. 1997,  at  the  Boise 
Center  on  the  Grove,  850  West  Front 
Street,  Boise,  Idaho. 

The  public  and  the  agencies  may 
attend  either  or  both  meetings. 

Cumulative  Analysis  of  the  Snake  River 
Basin 

A  scoping  meeting  for  the  cumulative 
analysis  will  be  held  starting  at  9:00 


a.m.  on  Friday,  July  18, 1997,  at  the 
Boise  Center  on  the  Grove,  850  West 
Front  Street,  Boise,  Idaho. 

Objectives 

At  the  July  15  and  17  scoping 
meeUngs,  FERC  staff  will  (1)  identify 
preliminary  environmental  issues 
related  to  the  proposed  projects;  (2) 
attempt  to  identify  preliminary  resource 
issues  that  are  not  important  and  do  not 
require  detailed  analysis:  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EIS;  (4)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resource  issues;  and  (5)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  points  of  view  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views. 

At  the  July  18  scoping  meeting  in 
Boise,  we  will  discuss  approaches  to 
evaluating  cumulative  impacts  of  the 
Idaho  Power's  eight  relicense  projects 
and  cumulative  impact  issues  associated 
with  the  eight  projects. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  will  become  a  part  of  the 
official  record  of  the  Commission 
proceedings  for  the  three  projects. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

To  help  focus  discussions  at  the 
scoping  meeting,  the  FERC  will  mail  a 
Scoping  [Document,  outlining  subject 
areas  to  be  addressed  in  the  EIS,  to 
agencies  and  interested  individuals  on 
the  project  mailing  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the  Office 
of  the  Secretary,  Dockets  Room  1  A, 
Federal  Energy  Regulation  Commission, 
888  First  Street,  NE,  Washington.  D.C. 
20426  until  August  18, 1997.  All  written 
correspondence  should  clearly  identify 
the  appropriate  projects  on  the  first 
page:  Project  Nos.  503  (C.J.  Strike). 
2061-004  (Lower  Salmon  Falls),  2726 
(Upper  and  Lower  Malad).  2777-007 
(Upper  Salmon  Falls),  2778  (Shoshone 
Falls). 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 


documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  service  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit 

There  will  also  be  a  tour  of  the  Bliss, 
Lower  Salmon  Falls,  Upper  Salmon 
Falls,  and  Shoshone  Falls  Projects  on 
July  16,  1997.  Attendees  will  meet  at  the 
Shoshone  Falls  overlook  parking  lot  at 
9:00  a.m.  Please  call  Craig  Jones,  Idaho 
Power  Company,  at  208-388-2934,  if 
you  plan  to  attend  no  later  than  July  9, 
1997. 

For  Further  Information  Contact:  Alan 
Mitchnick,  FERC-OHL  (202)  219-2826. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-15194  Filed  6-10-97;  8:45  am) 

BILUNO  COOE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPP-340112;  FRL  5721-2) 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  December  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  James  A.  HoUins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Room  216,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
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at  any  time  request  ihat  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 


n.  Intent  to  Delete  Uses 

This  Notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  35  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 


being  deleted  should  contact  the 
applicable  registrant  before  December  8, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
meml)ers  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  Note:  Registration 
numbers  preceded  by  **  indicate  a  30- 
day  comment  period. 


Table  i  .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

000264-00325 

SEVIN    Brand    97.5%    Manu    facturing 
Concentrate  Carb^ryl  Insecticide 

Cart>aryl 

Avocados,  grass  for  seed,  maple  trees 
forsap,  oyster  beds 

000264-00328 

SEVIN  Brand  Dust  Base  Carbaryl  Insec- 
ticide 

Cart)aryl 

Almonds,  apples,  apncots,  avocados,  cher- 
ries, chestnuts,  citrus  fruits,  filberts,  maple 
trees  for  sap,  nectarines,  olives,  peact)es, 
pecans,  pistachios,  plums  pome  fruits. 
prunes,  trees,  walnuts,  oyster  t>eds,  grass 
for  seed 

000432-00566 

SBP-13R?/Chlorpyrifos          Transparent 
Emulsion  Spray 

Chlorpyrifos;  Resmethrin 

Aircraft  uses 

000432-00567 

SBP-1328/Chlorpyrifos          Transparent 
Emulsion  Dilutable  Cone. 

Chlorpyrifos;  Resmethrin 

Aircraft  uses 

000432-00568 

UltraTEC  Insecticide  w/SBP-1382 

Chlorpyrifos;  Resmethrin 

Aircraft  uses 

000432-00658 

Chlorpyrifos/Esbiothrin           Transparent 
Emulsion  Spray 

Chlorpyrifos;  d-trans- 
Allethrin 

Aircraft  uses 

000432-00659 

Crossfire-D       TEDC       w/Chlorpyrifos/ 
Est)iothrin 

Chlorpynfos;  d-trans- 
Allethrin 

Aircraft  uses 

000432-00660 

UltraTEC      Insecticide      w/Chlorpyrifos 
TEDC 

Chlorpyrifos 

Aircraft  uses 

000432-00681 

UlttraTEC  Insecticide  w/Chlorpyrifos/PY/ 
PBTEDC 

Chlorpyrifos;  Piperonyl 
botoxide;  Pyrethrins 

Aircraft  uses 

< 

000769-00624 

SMCP  Malathion  50% 

Malathion 

Beef  cattle,  dogs,  cats,  potatoes,  plums, 
prunes,  indoor  uses,  poultry 

000769-00844 

Pratt  Malathion  50  Spray 

Malathion 

Indoor  uses 

000769-00957 

Pratt  Malathion  25W 

Malathion 

Ornamentals,  flies,  apples  pears,  citrus, 
chenies,  peaches,  plum,  prunes,  beets, 
broccoli,  brusset  sprouts,  cabbage,  cauli- 
flower, kale,  mustard  greens,  turnips,  egg- 
plant, peppers,  potatoes,  tomatoes 

002935-00084 

Malathion  25  Spray 

Malathion 

Apples,  apricots,  avocadoes.  cherries,  fil- 
berts, nectarines,  peaches,  pears,  pecans, 
plums,  prunes,  quinces,  asparagus, 
t>eans,  beets,  carrots,  dandelions,  egg- 
plant, endive,  gariic.  leeks,  parsley,  pars- 
nips, peas,  peppers,  salsify,  shallots,  spin- 
ach, SWISS  chard,  water  cress,  cat)bage. 
broccoli,  brussel  sprouts,  kale,  mustard 
greens,  tumips,  celery,  citrus,  grapes,  let- 
tuce, mushrooms,  peppermint,  spearmint, 
potatoes,  tomatoes,  cranbemes,  straw 
berries 

004816-00707 

Kicker 

Piperonyl  butoxide; 
Pyrethrins 

Aircraft  uses 

010370-00059 

Ford's  Control  Plus  Roach  Spray 

Chlorpyrifos 

Aircraft  uses 

010370-00061 

Ford's  Aquakill  Plus  Roach  Spray 

Chlorpyrifos;  Resmethrin 

Aircraft  uses 

010370-00147 

Ford's  50%  Malathion  EC 

Malathion 

HousehokJ  indoors,  animals,  animal  quar- 
ters, stored  grain,  livestock,  mushroom 
houses,  greenhouses,  plums,  prunes 

010370-00222 

Ford's  Ultra  S.S.C.  12-2.5 

Chlorpyrifos;  Resmethrin 

Aircraft  uses 
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REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE 

Registrations— Continued 


EPA  Reg  No. 


010370-00256 


011678-00045" 


019713-00288 
019713-00340 
034704-00544 


Product  Name 


Malathlon  57%  EC 


Pyrinex  Technical 


Drexel  Malathion  ULV 
Green  Devil  Containing 
Cythion  5-F  Insecticide 


Active  Ingredient 


Malathion 


ChkHpyrifos 


Malathion 
Malathion 
Malathion 


039609-00001 


062719-00015" 


062719-00044' 


062719-00045" 


Schultz  Houseptants  &  Ganjen  Insect 
Spray 

Dursban  F  Insecticide  Chemicai 


Dursban  R  Insecticide  Chemical 


Dursban    30    SEC    Insecticide    Cofv 
centrate 


062719-00066"    Dursban  HF  InsecticidaJ  Concentrate 


06271&-00078" 


062719-00099 

062719-00131 

062719-00225" 


062719-00250 
063310-00008 


066222-00008 


Piperonyl  butoxide; 
Pyrethrins 

Chkxpyrifos 


Chkxpyrilos 


Chlorpyrifos 


Chkxpyrifos 


Dursban  W  Insecti 


Trifluralin  Technical 

TreflanTR-10 

XRM-5222 


Treflan  HFP 
Rhizopon  AA  Water 


Farmrite  Folpot  50-W 


Chlorpyrifos 


Trifluralin 
TriHuralin 
Chlorpyrifos 


Trifluralin 
lndole-3-butyric  acid 


Folpet 


Delete  From  Label 


Non-medicated  cattle  feed  blocks,  bagged 
citrus  pulp,  residual  warehouse  spray, 
stored  grains,  fieW  or  garden  seeds,  ware- 
houses, livestock  (hogs,  sheep,  gbats, 
horses,  beef  &  non-  milking  cattle)  poultry, 
domestic  pets  (dogs  &  cats),  plants  proc- 
essing dry  milk,  food  handling  establish- 
ments (food  &  non-food  areas),  forest 
trees,  green  houses,  residential  homes. 
Christmas  trees,  fly  &  mosquito  control,  in 
&  around  oulled  fruit  and  vegetable  dumps 

Indoor  broadcast  flea  control,  indoor  total  re- 
lease logger  use,  paint  additive  use  (irv 
duding  manhole  covers,  direct  applk:ation 
pet  care  product  (shampoos,  dips,  sprays) 

Soyt>eans.  sugarbeets.  tomatoes,  safftower 

Dogs.  pets,  househokj  pests 

Almonds,  apples,  grape  vines,  greenhouse 
vegetables,  filberts,  pears,  peanuts,  plums, 
prunes,  quince,  safflower,  soyt)eans.  to- 
bacco, stored  products,  bagged  citrus 
pulp,  livestock,  forestry,  greenhouses, 
homes,  dumps,  processing  plants,  food 
establishments 

Jade  plants,  grapes 

Indoor/outdoor  pest  control  (domestic),  pets 
&  domestk:  animals  (indoor),  aquatic  uses 
(aquatic  food  crop/aquatk;  non-food),  paint 
additives,  sewer  manhole  applications 

Indoor/outdoor  pest  control  (domestic),  pets 
&  domestk:  animals  (Indoor),  aquatic  uses 
(aquatic  food  crop/aquatic  non-food),  paint 
additives,  sewer  manhole  applk^ations 

Indoor/outdoor  pest  control  (domestic),  pets 
&  domestk:  animals  (indoor),  aquatk:  uses 
(aquatk:  food  crop/aquatk:  norvlood),  paint 
additives,  sewer  manhole  applk:ations 

Indoor/outdoor  pest  control  (domestk:),  pets 
&  domestk;  animals  (indoor),  aquatk;  uses 
(aquatic  food  crop/aquatic  non-food),  paint 
additives,  sewer  manhole  applk:ations 

Indoor/outdoor  pest  cidal  Chemical  control 
(domestic),  pets  &  domestic  animals  (in- 
door), aquatk;  uses  (aquatk:  food  crop/ 
aquatic  non-food),  paint  additives,  sewer 
manhole  applicatkins 

Forage  legumes 

Forage  legumes 

Indoor/outdoor  pest  control  (domestk:),  pets 
&  domestk:  animals  (indoor),  aquatic  uses 
(aquatk:  food  crop/aquatk:  non-food),  paint 
additives,  sewer  manhole  applk:ations 

Forage  legumes 

Lawns,  sod,  golf  Soluble  Tablets  greens, 
tees,  fairways,  greenhouses,  field  crops, 
fiekf  crop  application  timir^g,  chemigation 
systems  connected  to  publk:  water  sys- 
tems, sprinkler  chemigation 

Crabapples,  leeks,  shaltots 


Note:  Registration  numbers  preceded  by  "  indicate  a  30-day  comment  period. 
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The   following  Table   2   includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1 ,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations  - 


Com- 
pany No. 


000264 
000432 
000769 
002935 
004816 
010370 
011678 
019713 
034704 
039600 
062719 
063310 
066222 


Company  Name  and  Address 


Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014,  T.W.  Alexander  Dr.,  Research  Triangle  Park,  NC  27709. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

SureCo,  Inc.,  10012  N.  Dale  Mabry,  Ste.  221,  Tampa,  FL  33618. 

Wilbur-Ellis  Company,  191  W.  Shaw  Ave.,  Suite  107,  Fresno,  CA  93704. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

Makhteshim-Agan  of  North  America  Inc.,  551  Fifth  Avenue.,  Suite  1100,  New  York,  NY  10176. 

Drexel  Chemical  Co.,  P.O.  Box  13327,  1700  Channel  Ave.,  Memphis,  TN  38113. 

Platte  Chemical  Co.,  P.O.  Box  667,  Greeley,  CO  80632. 

Schuttz  Company,  14090  Riverport  Dr.,  P.O.  Box  173,  Maryland  Heights,  MO  63043. 

DowElanco,  9330  Zionsville  Rd.,  Indianapolis,  IN  46268. 

Hortus  USA  Corp.,  P.O.  Box  1956  Okj  Chelsea  Sta.,  New  York,  NY  10113. 

Makhteshim-Agan  of  North  America  Inc.,  551  Fifth  Avenue,  Suite  1 100,  f^ew  York,  NY  10176. 


m.  Existing  Stocks  Prxivisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subiects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  June  2, 1997. 

Linda  A.  Tnv««, 

Director,  Information  Resources  Services 
Division.  Office  of  Pesticide  Programs. 

[PR  Doc.  97-14985  Filed  6-10-97;  8:45  am] 
BtLUNQCOOE  6840-60-^ 


FARM  CHED^"  i 
Far'"^"  {>HCit  Adr 


)M!Ni 


■  a.     1.  IK' 

■  3  card; 
■•  i;:t 


AGENCY:  Farm  Credit  Administration. 
s  mmaRY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Oedit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  June  12,  1997, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 


FOR  FURTHER  INFORMATK>N  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPl^MENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 
Open  Session 

A.  Approval  of  Minutes 

B.  Report 

— FCSBA  Quarterly  Report 

C.  New  Business  Regulations 

— Other  Financing  Lastitutions  (12  CFR 
part  6141  (Proposed) 

Dated:  )une  9,  1997. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  97-15421  Filed  6-9-97;  12:58  pm] 
BILUNG  CODE  67D6-01-P 


FARMCREOfT  'DM  NISTRATION 

Farm  Creo  "  a  administration  Board; 
Special  Meeting;  Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  was  held  at  the  offices  of  the 


Farm  Credit  Administration  in  McLean, 
Virginia,  on  June  5,  1997,  from  1:45  p.m. 
until  such  time  as  the  Board  concluded 

its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  maike  arrangements  in  advance. 
The  matter  considered  at  the  meeting 
was: 

Open  Session 
A.  New  Business 

Dated:  )une  9. 1997. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-15422  Filed  5-9-97;  12:58  pm) 
BIUJNQ  CODE  STOS-OI-P 


FARM  CREDIT  ADMINtSTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting;  Sunshine  Act 
Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  July  10,  1997  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  t>e  held.  The  FCA  Board 
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will  hold  a  special  meeting  at  9:00  a.m. 
on  Tuesday.  July  22,  1997.  An  agenda 
for  this  meeting  will  be  published  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 

Dated;  June  9,  1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-15423  Filed  6-9-97;  12:58  pml 
BHJJNG  COOE  e70fr-01-P 


FEDERAL  ELECTION  COMMISSION 
SUNSHINE  ACT  MEETING 


Federal  Register  Number:  97-14897. 

Previously  announced  date  &  time: 

Tuesday.  "June  10.  1997  at  10.00  a.m. 
Meeting  closed  to  the  public. 

Additional  item  to  be  discussed: 
Report  containing  privileged  or 
confidential  financial  or  commercial 
information.  (11  C.F.R.  §  2.4(b)(2)). 

Thursday,  June  12,  1997  at  10:00  a.m. 
Meeting  open  to  the  public. 

The  following  item  was  added  to  the 
agenda:  Petitions  for  Ruelmaking  on 
Soft  Money;  Substitute  Draft  Notice  of 
Availability. 

DATE  AND  TIME:  Tuesday.  June  17.  1997 

at  10:00  a.m. 

PtJkCE:  999  E  Street.  N.W..  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DiSCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §  438(b).  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Wednesday.  June  18, 
1997  at  9:30  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 
D.C.  (ninth  floor) 

STATUS:  This  hearing  will  be  open  to  the 
public. 

Matter  before  the  Commission:  Notice 
of  Proposed  Rulemaking  regarding    . 
coordinated  and  independent 
expenditures  by  party  committees. 


DATE  AND  TIME:  Thursday.  June  19.  1997 

at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 

DC.  (ninth  floor) 

STATUS:  This  Meeting  will  be  open  the 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Report  of  the  Audit  Division  on 
Alexander  for  President.  Inc. 

Advisory  Opinion  1997-06:  Kay 
Bailey  Hutchison  for  Senate  Committee, 
Kenneth  W.  Anderson,  Jr.,  Treasurer. 

Administrative  Matters. 

Person  to  contact  for  information:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)219-^155. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 
|FR  Doc.  97-15453  Filed  6-9-97;  2:59  pm) 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  26,  1997. 

A.  Federal  Reserve  Bauk  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Susma  Patel,  London,  England; 
Suketu  Madhusudan  Patel  (Suku), 
London,  England;  Parimal  Kantibhai 
Patel  (Perry),  London,  England;  Bharat 
Muljibhai  Amin,  London,  England;  and 
Dennis  John  Lloyd  King,  Surrey, 
England;  collectively,  as  the  Patel 
Group,  each  to  acquire  up  to  50  percent 
of  the  voting  shares  of  First  Bankshares. 
Inc.,  Longwood,  Florida,  and  thereby 
indirecUy  acquire  First  National  Bank  of 
Central  Florida,  Longwood.  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Crandstrand, 


Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  James  A.  Espeland,  Henning, 
Minnesota;  to  acquire  an  additional  .04 
percent,  for  a  total  of  31.32  percent,  of 
the  voting  shares  of  Henning 
Bancshares,  Inc.,  Henning,  Minnesota, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Henning,  Henning, 
Minnesota,  and  First  National  Bank  of 
Battle  Lake,  Battle  Lake,  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  George  H.  Moyer,  Jr.,  Madison, 
Nebraska;  to  acquire  an  additional  13.30 
percent,  for  a  total  of  28.09  percent,  and 
Jon  M.  Moyer,  Madison,  Nebraksa,  to 
acquire  an  additional  12.84  percent,  for 
a  total  of  31.83  percent,  of  the  voting 
shares  of  Madison  Bancshares,  Inc., 
Madison,  Nebraska,  and  thereby 
indirectly  acquire  The  Bank  of  Madison, 
Madison,  Nebraksa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-15269  Filed  6-10-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaniung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
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activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  7,  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  The  Union  Illinois  J 995  Investment 
Limited  Partnership,  Swansea,  Illinois; 
to  acquire  at  least  a  total  of  13.18 
percent,  and  up  to  a  total  of  18.22 
percent,  of  the  voting  shares  of  Union 
Illinois  Company,  Swansea,  Illinois,  and 
thereby  indirectly  acquire  Union  Bank 
of  Illinois,  Swansea,  Illinois,  and  State 
Bank  of  Jerseyville,  Jerseyville,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Crandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  New  Prague  Bancshares,  Inc.,  New 
Prague,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Security  Bank,  New  Prague, 
Minnesqta,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  5,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-15270  Filed  &-10-97:  8:45  am) 
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FEDERAL  TRADE  CGMM  ;>SION 
[File  No.  972-3187] 

Sears,  Roebuck  and  Co.;  Analysis  to 
Aid  Public  Comment 

agency;  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  11,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine,  Federal  Trade 


Commission,  S-4429,  6th  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  (202)  326-3224.  Paul  Block. 
Boston  Regional  Office.  Federal  Trade 
Commission.  101  Merrimac  Street.  Suite 
810,  Boston.  MA  02114-4719.  (617) 
424-5960. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the  • 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Cbmmission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Conunent  describe  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  4, 1997),  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal)r8i8  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Sears,  Roebuck  and 
Co.  The  proposed  respondent  is  a  large 
national  retailer  that  sells  a  wide  variety 
of  products  and  services. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  alleges 
several  unfair  or  deceptive  acts  or 
practices  related  to  the  proposed 
respondent's  policy  of  inducing 
consumers  who  have  filed  for 
bankruptcy  protection  to  sign 


agreements  reaffirming  debts  owed  to 
proposed  respondent  prior  to  the  filing 
of  the  bankruptcy  petition.  The 
complaint  charges  that  the  proposed 
respondent:  falsely  represented  to 
consumers  that  signed  reaffirmation 
agreements  would  be  filed  with  the 
bankruptcy  courts,  as  required  by  the 
United  States  Bankruptcy  Code;  falsely 
represented  to  consumers  that  debts 
associated  with  unfiled  reaffirmation 
agreements,  or  agreements  that  were 
filed  but  not  approved  by  the 
bankruptcy  courts,  were  legally  binding 
on  the  consumers:  and  un&irly 
collected  debts  that  it  was  not  |>ermitted 
by  law  to  collect.  The  proposed  consent 
order  contains  provisions  designed  to 
remedy  the  violations  charged  and  to 
prevent  the  proposed  respondent  from 
engaging  in  similar  acts  in  the  future. 

The  proposed  consent  order  preserves 
the  Commission's  right  to  seek 
consumer  redress  if  the  Commission 
determines  that  redress  to  consumers 
provided  through  related  named  and 
unnamed  legal  actions  is  not  adeouate. 

Part  I  of  the  proposed  order  prohibits 
the  proposed  respondent  from 
misrepresenting  to  consumers  who  have 
filed  petitions  for  bankruptcy  protection 
under  the  United  States  Bankruptcy 
Code  that  (A)  Reaffirmation  agreements 
will  be  filed  in  bankruptcy  court;  or  (B) 
any  reaffirmation  agreement  is  legally 
binding  on  the  consumer.  Part  I.C  of  the 
proposed  order  prohibits  the  proposed 
respondent  from  collecting  any  debt 
(including  any  interest,  fee,  charge,  or 
expense  incidental  to  the  principal 
obligation)  that  has  been  legally 
discharged  in  bankruptcy  proceedings 
and  that  the  proposed  respiondent  is  not 
permitted  by  law  to  collect.  Part  II  of  the 
proposed  order  prohibits  the  proposed 
respondent  from  making  any  material 
misrepresentation  in  the  collection  of 
any  debt  subject  to  a  pending 
bankruptcy  proceeding. 

Part  III  of  the  proposed  order  contains 
record  keeping  requirements  for 
materials  that  demonstrate  the 
compliance  of  the  proposed  respondent 
with  the  proposed  order.  Part  IV 
requires  distribution  of  a  copy  of  the 
consent  decree  to  certain  current  and 
future  principals,  officers,  directors, 
managers,  and  representatives. 

Part  V  provides  for  Commission 
notification  upon  any  change  in  the 
corporate  respondent  affecting 
compliance  obligations  arising  under 
the  order.  Part  VI  requires  the  proposed 
respondent  to  notify  the  Commission  of 
proposed  settlement  terms  in  related 
actions  filed  by  various  named  and 
unnamed  parties.  Part  VII  requires  the 
filing  of  compliance  report(s).  Finally, 
Part  Vm  provides  for  the  termination  of 


the  order  after  twenty  years  under 
certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  ofGcial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  97-15282  Filed  6-10-97;  8:45  am] 
BILUNG  CO0€  e712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  757] 

National  ln<:titute  for  Occupational 
Safety  and  Health;  Epidemiologic 
Studies  To  Evaluate  Health  Effects  of 
Uranium  Milling;  Notice  of  Availability 
of  Funds  for  Fiscal  Year  for  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  design  and  conduct 
epidemiologic  studies  evaluating  the 
health  effects  of  uranium  milling. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Section  501  of  the  Federal  Mine  Safety 
and  Health  Act  (30  U.S.C.  951). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-&ee 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments. 


and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note:  Public  Law  104-65,  dated  December 
19. 1995.  prohibits  an  organization  described 
in  section  501(c)(4)  of  the  IRS  Code  of  1986. 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  1997  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1, 1997,  and  will  be 
made  for  a  12-month  budget  period  with 
a  one  year  project  period. 

Preapplication  Teleconference 

Applicants  are  invited  by  CDC/NIOSH 
to  attend  a  preapplication  technical 
assistance  teleconference  on  Monday. 
June  16,  1997,  at  2:00  p.m.(EDT)  to 
discuss  the  programmatic  issues  and 
time  constraints  regarding  this  program, 
and  to  ask  question  regarding  its 
content.  This  teleconference  is  expected 
to  last  approximately  one  hour.  All 
conference  calls  are  scheduled  on 
Eastern  time.  The  conference  name  is 
"Uranium  Millers  Technical 
Assistance".  The  telephone  bridge 
number  for  Federal  participants  is  404/ 
639-4100  and  for  Non-Federal 
participants  it  is  800/713-1971. 
Participants  will  need  the  conference 
code,  575934.  to  be  coimected. 

Use  of  Funds 

.  Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23,  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  &om  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 


effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress.  *   *    * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor.  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997.  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A.  Title  1.  Section  101(e),  Pub. 
L.  No.  104-208  (September  30.  1996). 

Background 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  developing  and  conducting 
a  study  of  the  health  effects  associated 
with  uranium  milling  and  will  be 
awarding  cooperative  agreement  funds 
to  support  this  effort. 

NIOSH  is  conducting  this  research 
pursuant  to  an  agreement  with  the 
United  States  Army  Environmental 
Hygiene  Agency  in  follow-up  to  a  1994 
Congressional  mandate  to  the 
Department  of  Defense.  Public  Law  103- 
139  provides  that  the  Department  of 
Defense  shall  conduct  "*   *  *  a  study  of 
the  health  effects  of  uranium  milling, 
including  the  effects  of  exposure  to 
radon  chemicals  and  uranium,  on  the 
health  of  those  individuals  employed  in 
uranium  mills  in  the  southwestern 
United  States  during  the  period 
beginning  on  January  1,  1947,  and 
ending  on  December  31, 1971." 

NIOSH  has  been  evaluating  available 
personnel  and  exposure  records  for 
uranium  mills  which  operated  in 
Colorado,  New  Mexico,  Utah,  and 
Arizona  between  1947  and  1971  to 
determine  which  types  of  epidemiologic 
studies  of  the  health  effects  of  uranium 
milling  would  be  feasible  given  the 
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nature  and  extent  of  records  available 
on  uranium  milling  operations.  To  date, 
NIOSH  has  determined  that  a  cross 
sectional  study  of  renal  and/or 
pulmonary  disease  among  uranium 
millers  would  be  feasible.  In  addition, 
such  a  study  is  scientifically  appropriate 
since  prior  research  has  indicated  that 
uranium  millers  may  be  at  increased 
risk  of  renal  disease  and  non-malignant 
respiratory  disease. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  utilize  the  special 
resources  of  the  research  community  to 
conduct  studies  evaluating  the  renal 
and/or  pulmonary  health  effects  of 
uranium  milling,  including  the  effects  of 
exposure  to  uranium  dust,  silica  dust, 
inorganic  acids,  organic  solvents,  and 
ionizing  radiation.  The  project  results 
should  be  applicable  to  individuals 
employed  in  uranium  mills  in  the 
southwestern  United  States  between 
January  1,  1947  and  December  31,  1971. 
This  project  could  include:  (a)  A 
morbidity  study  of  renal  disease,  (b)  a 
morbidity  study  of  non-malignant 
respiratory  disease,  and/or  (c)  a 
morbidity  study  of  other  health 
outcomes  if  substantial  justification  is 
given  for  evaluating  other  endpoints. 
Personnel  and/or  exposure  records  from 
U.S.  uranium  mills  may  be  utilized  to 
the  extent  available.  The  recipient 
should  develop  an  epidemiologic  study 
design  which  specifies  the  methods  that 
will  be  used  to  select  former  unmium 
millers  and  a  non-iu^nium  miller 
comparison  group  for  the  study. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for 
activities  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop  a  study  to  evaluate  the 
health  effects  of  uranium  milling  among 
individuals  employed  in  uranium  mills 
in  the  southwestern  United  States 
during  the  period  between  January  1 , 
1947,  and  December  31,  1971. 

2.  Evaluate  potential  sources  of 
recruitment  of  uranium  millers 
including  company  records,  the  registry 
kept  by  the  Office  of  Navajo  Uranium 
Workers,  and  other  sources  in  order  to 
propose  a  recruitment  strategy. 

3.  Develop  a  final  study  protocol  that 
reviews  the  pertinent  literatine  on 
potential  health  effects  of  uranium 
milling  and  historical  exposure  data, 
describes  the  study  methodology 


including  the  selection  of  an  unexposed 
(non-iuanium  miller)  comparison  group, 
the  data  to  be  collected,  and  the 
proposed  analysis  of  the  data. 

4.  Present  the  protocol  to  a  panel  of 
scientific  peer  reviewers  and  revise  the 
protocol  as  required  for  final  approval. 

5.  Perform  data  collection  anci 
management.  Data  collected  may 
include  worker  symptomatology,  results 
of  medical  tests  evaluating  renal  and/or 
pulmonary  function,  and  available 
exposure  data. 

6.  Conduct  statistical  analyses  of  the 
data  collected. 

7.  Report  study  results  to  the 
scientific  community  via  presentations 
at  professional  conferences  and  articles 
in  peer-reviewed  journals.  All  reports 
should  undergo  appropriate  scientific 
peer  review  prior  to  public  release. 

8.  Maintain  the  confidentiality  of 
individually  identifiable  data.  Provide 
written  assurance  to  the  CDC  that  there 
are  adequate  technical  and 
administrative  safeguards  in  place  to 
protect  the  confidentiality  of  such 
records  and  that  the  confidentiality  of 
the  records  will  be  maintained. 

9.  Notify  study  participants  of  their 
individual  and  overall  study  results. 

B.  CDC/NIOSH  Activities 

1 .  Provide  technical  assistance  with 
program  development,  implementation, 
maintenance,  priority  setting,  evaluation 
efforts,  and  information  and 
dissemination  activities. 

2.  Provide  scientific,  epidemiologic, 
and  medical  collaboration  for  the 
successful  completion  of  this  project. 

3.  Provide,  obtain,  and/or  assist  in 
obtaining  available  personnel  and/or 
exposure  records  from  uraniiun  mills 
located  in  the  southwestern  United 
States  that  operated  during  the  period 
between  January  1, 1947  and  December 
31,1971. 

4.  Assist  in  reporting  study  results  to 
the  scientific  conununity  via 
presentations  at  professional 
conferences  and  articles  in  peer- 
reviewed  journals.  Assist,  if  needed,  in 
reporting  individual  and  overall  study 
results  to  study  participants. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required. 
Timelines  for  the  semi-annual  reports 
will  be  established  at  the  time  of  award. 
Final  financial  status  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  the  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC. 

Semi-annual  progress  report  should 
include: 


A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

Final  Report  summarizing  the 
methodology;  results  obtained, 
conclusions  reached,  and 
recommendations  regarding 
effectiveness  and  costs  of  components  of 
the  Epidemiologic  Studies  to  Evaluate 
Healdi  Effects  of  Uraniiun  Milling 
program. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  1 2  point) 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  budget,  with  accompanying 
justification  of  all  operating  expenses, 
that  is  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  CDC  may  not  approve  or  fund 
all  proposed  activities.  Applicants 
should  be  precise  about  the  program 
purpose  of  each  budget  item.  For 
contracts  described  within  the 
application  budget,  applicants  should 
name  the  contractor,  if  known; 
described  the  services  to  be  performed 
and  provide  an  itemized  breakdown  and 
justification  for  the  estimated  cost  of  the 
contract;  the  kinds  of  organizations  or 
parties  to  be  selected;  the  period  of 
performance;  and  the  method  of 
selection.  Place  budget  narrative  pages 
showing,  in  detail,  how  funds  in  each 
object  class  will  be  spent,  directly 
behind  form  424A.  £)o  not  put  these 
pages  in  the  body  of  the  application. 

The  applicant  should  provide  a 
detailed  description  of  all  activities. 
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A.  Title  Page 

The  heading  should  include  the  title 
of  the  program,  project  tiUe, 
organization,  name  and  address,  project 
director's  name  and  telephone  number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  activities  to  be  completed, 
and  a  timeline  for  completion  these 
activities. 

C.  Proposal  Narrative 

The  narrative  of  each  application 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  purpose  of  this 
cooperative  agreement.  This  should  be 
reflected  in  a  draft  protocol  for  the 
study. 

2.  Describe  clearly  the  objectives,  the 
steps  to  be  taken  in  planning  and 
implementing  this  project,  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 
Provide  timelines  for  accomplishing 
each  objective  and  a  method  of 
evaluating  the  activities. 

3.  Inclusion  of  women,  ethnic,  and 
racial  groups:  Describe  how  the  CDC 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  (See  Women,  Racial 
and  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

4.  Provide  documentation  of  access  to 
potential  study  sites  with  the  sample 
characteristics  specified  in  the  Program 
Requirements  Section,  and  provide 
documentation  of  anticipated 
involvement  of  management,  labor,  and 
community  representatives  in  the  study. 

5.  Document  the  applicant's  expertise 
in  the  area  of  occupational  health, 
industrial  hygiene,  health  physics,  and 
project  management. 

6.  Document  the  applicant's  ability  to 
provide  staff,  knowledge,  and  other 
resources  required  to  perform  the 
responsibilities  in  this  project. 

7.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project.  Describe 
staff,  experience,  facilities,  equipment 
available  for  performance  of  this  project, 
and  other  resources  that  define  the 
applicant's  capacity  or  potential  to 


accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
available  facilities  including  space. 

8.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 

9.  Provide  a  detailed  budget  which 
indicates:  (a)  Anticipated  costs  for 
personnel,  travel,  communications, 
postage,  equipment,  supplies,  etc.,  and 
(b)  all  sources  of  funds  to  meet  those 
needs. 

10.  Provide  a  detailed  security  plan  to 
ensure  that  there  are  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  records. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Understanding  of  the  Problem  (15%) 

Responsiveness  to  the  purpose  of  this 
announcement  including: 

1.  Applicant's  understanding  of  the 
general  objectives,  and 

2.  Evidence  of  the  ability  to 
understand  the  problem  and  to  propose 
effective  methodologies  for  evaluating 
renal  and/or  pulmonary  effects. 

B.  Program  Personnel  (30%) 

1.  Applicant's  technical  experience 
(e.g.,  in  the  areas  of  occupational  health, 
industrial  hygiene,  health  physics,  and 
project  management), 

2.  The  qualifications  (e.g.,  in  the  areas 
of  industrial  hygiene,  health  physics, 
and  occupational  safety  and  health)  and 
time  allocation  of  the  professional  staff 
to  be  assigned  to  this  project,  and 

3.  The  applicant's  ability  to  describe 
the  approach  to  be  used  in  carrying  out 
the  responsibilities  of  the  applicant  in 
this  project. 

C.  Study  Design  (30%) 

1.  Steps  proposed  in  planning  and 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps, 

2.  The  adequacy  of  the  applicant's 
evidence  of  access  to  study  populations, 
and 

3.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research. 


D.  Project  Planning  and  Evaluation 
(15%) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
time-phased,  and  measurable.  The 
extent  to  which  the  methods  are 
sufficiently  detailed  to  allow  assessment 
of  whether  the  objectives  can  be 
achieved  for  the  budget  period.  Clearly 
stated  evaluation  method  for  evaluating 
the  accomplishments  and  a  detailed 
security  plan  to  safeguard  and  prevent 
disclosure  of  records.  The  extent  to 
which  a  qualified  plan  is  proposed  that 
will  help  achieve  the  goals  stated  in  the 
proposal. 

E.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

F.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Reconunendations 
on  the  adequacy  of  protections  include: 
(1)  Protections  appear  adequate,  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  has  concerns  related  to 
human  subjects,  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

G.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  niunber  for  this  project  is 
93.283. 
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Other  Requirements 

Papenvork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit 

In  addition  to  other  applicable 
committees,  Indian  HesJth  Service  (MS) 
institutioniil  review  committees  also 
must  review  the  project  if  any 
component  of  DiS  will  be  involved  or 
Mdll  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179.  pages  47947-47951, 
and  dated  Friday,  September  15, 1995. 


Application  Submiarion  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria F.  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  CDC  at  the  address 
listed  in  this  section.  It  should  be 
postmarked  no  later  than  July  11,  1997. 
The  letter  should  identify  the  Program 
Announcement  number  757  and  the 
name  of  principal  investigator.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently  and  wUl  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Application 

The  original  and  four  copies  of  the 
application  PHS  Form  398  (Revised  5/ 
95,  OMB  Number  0925-0001)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
E-13,  255  East  Paces  Ferry  Road,  NE.. 
Room  321,  Atlanta,  GA  30305,  on  or 
before  July  25,  1997. 

1 .  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
conunercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  NIOSH  Announcement 
757.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail. 


Please  refer  to  Announcement 
Number  757  when  requesting 
information  and  submitting  an 
application. 

U  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  telephone  (404)  842-6804. 
Internet:  vxwl@cdc.gov. 

Programmatic  teclmical  assistance 
may  be  obtained  from  Lynne  E. 
Pinkerton,  M.D.,  M.P.H.,  Medical 
Officer,  Epidemiology  1  Section, 
Industrywide  Studies  Branch,  Division 
of  Surveillance,  Hazard  Evaluations, 
and  Field  Studies,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  R-15,  4676  Columbia 
Parkway,  Cincinnati,  OH  45226, 
telephone  (513)  841-4344,  Internet: 
lep5@.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  section  through  the 
Superintendent  of  Docimients, 
Government  Printing  Office, 
Washington,  EXZ  20402-9325,  telephone 
(202) 512-1800. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Dated:  June  4. 1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

[FR  Doc.  97-15179  Filed  6-10-37;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  738] 

National  Institute  for  Occupational 
Safety  and  Health;  Assessment  of 
Respiratory  Exposure  Hazards  in 
Composting 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (QX;)  annoiuices  the 
availability  of  fiscal  year  (FY)  1997 
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funds  for  a  cooperative  agreement  to 
conduct  cross-sectional  studies  at 
composting  facilities  of  respiratory 
exposures  and  respiratory  health  effects 
among  compost  workers. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Saiety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  Obtain 
Additional  Information.) 

CDC,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  committed  to  the  program 
priorities  developed  by  the  National 
Occupational  Research  Agenda  (NORA). 
(For  ordering  a  copy  of  the  NORA,  see 
the  section  WHERE  TO  OBTAIN  AOOmONAL 
MFORMATKM.) 

Authority 

This  program  is  authorized  under 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note:  Public  Law  104-65,  dated  December 
19,  1995,  prohibits  an  organization  described 
in  section  501(c)(4)  of  the  CRS  Code  of  1986, 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Approximately  $200,000  will  be 
available  in  FY  1997  to  fund  up  to  two 
awards  at  approximately  $100,000  each. 
It  is  expected  that  the  awards  will  begin 


on  or  about  September  30, 1997,  and 
will  be  made  for  12-month  budget 
periods  within  the  project  period  of  up 
to  3  years.  The  funding  estimate  is 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Restrictions  on  LoU>ying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23,  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  *  *  * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  s€ilary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 


Division  A,  Title  I,  Section  101(e),  Pub! 
L.  No.  104-208  (September  30, 1996). 

Background 

Composting  is  the  decomposition  of 
organic  materials  under  aerobic 
conditions  which  produces  a  stable, 
humus-like  material  which  can  be  used 
as  a  soil  amendment.  Materials 
composted  can  include  yard  waste, 
foodyhousehold  waste,  food  processing 
waste,  agricultural  wastes,  biosolids, 
and  animal  wastes.  The  recycling  of 
biosolids  and  the  organic  fractions  of 
municipal  solid  waste  is  increasing 
because  of  the  benefits  that  can  arise 
and  because  the  disposal  alternatives 
such  as  land  filling  and  incineration  are 
more  costly,  unpopular,  or  restricted  by 
law.  The  consequence  of  this  is  a 
dramatic  increase  in  the  number  of 
composting  operations  and  the  number 
of  workers  exposed  to  organic  dusts  at 
these  facilities.  The  proceedings  bom  a 
national  composting  council  workshop 
indicate  that  there  were  approximately 
2500  composting  facilities  operating  in 
the  United  States  during  1992  with  a 
large  expected  growth  rate  (over  45 
percent)  in  the  number  of  composting 
facilities  during  subsequent  years.  The 
rapid  growth  Ln  this  industry,  combined 
with  the  potential  for  worker  exposure 
to  organic  dusts  containing  many  toxic 
and  immimogenic  constituents, 
indicates  the  need  for  studies  to  address 
potential  respiratory  health  problems 
among  workers  in  this  industry.  Upper 
respiratory  tract  irritation,  organic  dust 
toxic  syndrome  (ODTS),  asthma, 
bronchitis,  and  hypersensitivity 
pneumonitis  are  among  the  respiratory 
health  problems  described  to  occur  from 
organic  dust  exposures  such  as  those 
associated  with  composting. 

Composting  is  an  emerging 
technology  area.  Under  the  NIOSH 
National  Occupational  Research  Agenda 
(NORA),  emerging  technologies 
represent  a  priority  area  for  research 
efforts  to  (1)  Assess  their  potential  to 
cause  harm  to  workers,  (2)  evaluate 
specific  worksites,  (3)  develop  effective 
control  strategies  where  occupational 
hazards  exist,  (4)  identify  superior  new 
technologies  that  diminish  risk,  and  (5) 
share  information  for  the  benefit  of  all 
persons  at  risk  and  tho^e  responsible  for 
managing  the  risk. 

This  project  addresses  many  of  these 
emerging  technology  criteria  described 
in  NORA. 

Purpose 

The  purpose  of  this  project  is  to 
conduct  research  to  identify  potential 
exposure  hazards  and  respiratory  health 
problems  among  workers  in  the 
composting  industry.  This  information 
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will  be  used  to  promote  respiratory 
health  for  this  workforce  and  direct 
prevention  efforts  as  appropriate. 
The  specific  objectives  for  this 
cooperative  agreement  program  include 
the  following:  develop  a  research 
protocol(s)  for  a  cross-sectional  study  of 
respiratory  exposures  and  respiratory 
health  effects  among  workers  employed 
at  composting  facilities;  conduct  in- 
depth  environmental  investigations  of 
respiratory  exposure  hazards  at  selected 
composting  facilities;  conduct  in-depth 
clinical  investigations  on  the  respiratory 
health  status  of  workers  at  selected 
composting  facilities;  and  describe  the 
composting  processes  used  at  each 
survey  site  including  the  control 
procedures  used  to  reduce  worker 
exposures. 

Note:  Ptotocols  should  exclude  sampling 
sites  in  E)epartment  of  Health  and  Human 
Services  (DHHS)  Region  VII  from  the  sample 
(DHHS  Region  VII  includes  the  following 
States:  Iowa,  Kansas.  Missouri,  and 
Nebraska).  This  exclusion  is  to  avoid 
duplication  with  ongoing  composting 
research  efforts  completed  through  the 
NIOSH  funded  Centers  for  Agriculture 
Research,  Education  and  Disease  Injury  and 
Prevention  in  DHHS  Region  VIL 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  agreement,  the  recipient 
will  be  responsible  for  conducting 
activities  under  A.  (Recipient  Activities) 
below,  and  CDC/NIOSH  will  be 
responsible  for  conducting  activities 
under  B.  (CDC/NIOSH  Activities)  below: 

A.  Recipient  Activities 

1.  Develop  a  research  protocol(s)  for  a 
cross-sectional  study  of  respiratory 
exposures  and  respirator}'  effects  among 
workers  employed  at  composting 
facilities.  Obtain  scientific  peer  review 
of  the  protocol(s),  revise,  and  finalize 
the  protocol(s). 

2.  Conduct  a  comprehensive 
environmental  investigation  of 
respiratory  exposure  hazards  at  selected 
composting  facilities.  Personal  and  area 
environmental  sampling  data  collected 
from  each  of  these  facilities  should 
include,  at  a  minimum,  particulate  not 
otherwise  regulated  (formerly  known  as 
"total  dust"),  metals,  endotoxins,  viable 
microorganisms,  and  ammonia. 

3.  Conduct  in-depth  clinical 
investigations  on  the  respiratory  health 
status  of  workers  at  selected  composting 
facilities.  Study  design  should  take  into 
account  sources  of  bias  in  particular  the 
problems  encountered  when  limiting 
the  study  to  current  employees.  Clinical 
investigations  should  include,  at  a 
minimum: 

a.  The  development  and 
administration  of  a  questionnaire 


designed  to  gather  information  on  work 
and  exposure  history  and  respiratory 
health  effects.  The  questionnaire  should 
be  administered  to  all  members  of  this 
study  population. 

b.  The  development  and 
implementation  of  a  pulmonary 
function  testing  program  appropriate  to 
the  investigation  of  respiratory  health 
effects  among  compost  workers  at 
selected  fecilities. 

4.  Clarify  the  composting  processes 
used  at  each  survey  site  including  the 
control  procedures  used  to  reduce 
worker  exposures. 

5.  Collaborate  with  CDC/NIOSH 
scientists  on  study  research  efforts. 

6.  Report  and  disseminate,  if  desired, 
research  results  and  relevant  health  and 
safety  education  and  training 
information  to  appropriate  health  care 
providers,  the  scientific  community, 
agricultural  workers  and  their  families, 
management  and  union  or  other  worker 
representatives,  and  Federal,  State,  and 
local  agencies.  Emphasis  should  be 
placed  on  the  rapid  dissemination  of 
significant  public  health  findings  and 
the  translation  of  research  findings  into 
prevention  efforts. 

B.  CDC/NIOSH  AcUvities 

1.  Provide  technical  assistance  in  the 
areas  of  program  development  and 
study  research  efforts,  implementation, 
maintenance. 

2.  Provide  technical  assistance,  if 
needed,  related  to  the  development  and 
implementation  of  the  pulmonary 
fimction  testing  program. 

3.  Provide  technical  assistance,  if 
needed,  related  to  the  collection,  review 
and/ or  analysis  of  data. 

4.  Collaborate  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  health  and  safety  education  and 
training  information. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required. 
Timelines  for  the  semi-annual  reports 
will  be  established  at  the  time  of  award. 
Final  financial  status  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  the  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  CDC. 

Semi-aimual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed. 


describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
nimibered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  budget,  with  accompanying 
justification  of  all  operating  expenses, 
that  is  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  CDC  may  not  approve  or  fund 
all  proposed  activities.  Applicants 
should  be  precise  about  the  program 
purpose  of  each  budget  item.  For 
contracts  described  within  the 
application  budget,  applicants  should 
name  the  contractor,  if  known; 
described  the  services  to  be  performed 
and  provide  an  itemized  breakdown  and 
justification  for  the  estimated  cost  of  the 
contract;  the  kinds  of  organizations  or 
parties  to  be  selected;  the  period  of 
performance;  and  the  method  of 
selection.  Place  budget  narrative  pages 
showing,  in  detail,  how  funds  in  each 
object  class  will  be  spent,  directly 
behind  form  424A.  E)o  not  put  these 
pages  in  the  body  of  the  application. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
years  objectives  and  activities. 

A.  Title  Page 

The  heading  should  include  the  title 
of  grant  program,  project  title, 
organization,  name  and  address,  project 
director's  name  address  and  telephone 
nimiber. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  specific  activities  to  be 
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completed,  and  a  time-line  for 
completion  these  activities. 

C.  Proposal  Narrative 

The  narrative  of  each  applicadon 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  purpose  of  this 
cooperative  agreement.  This  should 
include  a  draft  protocol  for  the  study. 
The  protocol(s)  should  include: 

(a)  A  sampling  strategy  to  insure  that 
a  representative  sample  of  composting 
operations  and  technologies  are 
included  in  the  study,  and 

(b)  The  sampling  strategy  should 
maximize  the  number  of  study  sites  and 
include  a  representative  sample  based 
on  geographic  considerations. 

2.  (a)  Describe  clearly  the  objectives  of 
this  project,  the  steps  to  be  taken  in 
planning  and  implementing  this  project, 
and  the  respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 

(b)  Provide  a  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project  and  a 
method  of  evaluating  the 
accomplishments. 

3.  Provide  documentation  of  access  to 
potential  study  sites  with  the  sample 
characteristics  specified,  and  provide 
documentation  of  management  and 
labor  representatives  to  participate  in 
the  intervention  study. 

4.  Document  the  applicant's  expertise 
in  the  area  of  exposure  and  health 
assessment  as  they  pertain  to 
occupational  safety  and  health. 

5.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project.  Describe 
stafi',  experience,  facilities,  equipment 
available  for  performance  of  this  project, 
and  other  resources  that  define  the 
applicant's  capacity  or  p>otential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
available  facilities  including  space. 

6.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 

7.  Inclusion  of  women,  ethnic,  and 
racial  groups: 

Describe  how  the  CDC  policy 
requirements  will  be  met  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  (See 
Women,  Racial  and  Ethnic  Minorities  in 


the  Evaluation  Criteria  and  Other 
Requirements  sections.) 

8.  Provide  a  detailed  budget  which 
indicates:  (a)  anticipated  costs  for 
personnel,  travel;  communications, 
postage,  equipment,  supplies,  etc.,  and 
(b)  all  sources  of  funds  to  meet  those 
needs. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  (20%) 

Responsiveness  to  the  purpose  of  this 
project,  including  the  applicant's 
understanding  of  the  objectives  of  the 
proposed  cooperative  agreement  and  the 
relevance  of  the  proposal  to  the 
objectives. 

B.  Goals.  Objectives  and  Methods  (25%) 

1 .  The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
time-phased,  and  measurable.  The 
extent  to  which  the  methods  are 
sufficienUy  detailed  to  allow  assessment 
of  whether  the  objectives  can  be 
achieved  for  the  budget  period.  The 
extent  to  which  a  qualified  plan  is 
proposed  that  will  help  achieve  the 
goals  stated  in  the  proposal. 

2.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representadon;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent:  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measiue  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plan  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

C.  Strength  of  Programs  (20%) 

Strength  of  the  applicant's 
environmental  and  clinical  research 
programs  including  a  demonstrated 
ability  in  the  conduct  of  occupational 
health  studies  involving  organic  dusts, 
gases,  and  respiratory  healdi 
assessment. 

D.  Project  Management  and  Staffing 
Plan  (20%) 

Training  and  experience, 
qualifications,  and  time  commitment  of 
the  project  director,  staff,  and 
organization.  This  includes  a  Project 
director  who  is  a  distinguished  scientist 


and  technical  expert  and  staff  with  the 
necessary  training  and  experience 
sufficient  to  accomplish  proposed 
project. 

E.  Experience/Expertise  (10%) 

Applicant's  knowledge/understanding 
and  experience  in  the  composting 
industry. 

F.  Facilities  and  Resources  (5%) 

Efficiency  of  resources  and  novelty  of 
program.  This  includes  the  efficient  use 
of  existing  and  proposed  personnel  with 
assurances  of  a  major  time  commitment 
of  the  Project  Director  to  the  program 
and  the  novelty  of  program  approach. 

G.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  firom  the 
DHHS  regulations,  are  procedures 
adequate  for  protection  of  human 
subjects?  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
Protections  appear  adequate,  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  has  concerns  related  to  human 
subjects,  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

H.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit. 

If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  be  sent 
to  Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
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for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Atlanta,  GA  30305,  no  later 
than  September  1, 1997.  The  Program 
Announcement  Number  738  and 
Program  Title  should  be  referenced  on 
the  document.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to:  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Centers  for 
Disease  Control  and  Prevention,  255 
East  Paces  Ferry  Road,  NE.,  Room  321, 
Mailstop  E-13.  Atlanta,  GA  30305.  This 
should  be  done  no  later  than  September 
1, 1997.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  tribal  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 1 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  funded  through  the 
cooperative  agreement  mechanism  of 
this  program  involving  the  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  Part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 


institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  Centers  of 
Disease  Control  and  Prevention  (CDC)  to 
ensure  that  women  and  racial  and 
ethnic  groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  0MB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  population  are  appropriately 
represented  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  In  conducting  the 
review  of  applications  for  scientific 
merit,  review  groups  will  evaluate 
proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  on 
this  policy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179,  Friday, 
September  15, 1995,  pages  47947- 
47951. 

Application  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC  at  the  address  listed 
in  this  section.  It  should  be  postmarked 
no  later  than  July  1, 1997.  The  letter 
should  identify  Program  Announcement 
738  and  name  of  the  principal 
investigator.  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 


7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  GA  30305,  on  or  before  July  18, 
1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicants. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  NIOSH  Announcement 
738.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail.  Please 
refer  to  NIOSH  Announcement  Number 
738  when  requesting  information  and 
submitting  an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  telephone (404)  842-6804, 
Internet:  vxwl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Patrick  Hintz, 
M.S.,  Division  of  Respiratory  Disease 
Studies,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  P04/111,  1095 
Willowdale  Road,  Morgantown,  WV 
26505-2888,  telephone  (304) 285-5744. 
Internet:  pjhl@cdc.gov. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
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on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  section  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202) 512-1800. 

The  National  Occupational  Research 
Agenda:  copies  of  this  publication  may 
be  obtained  from  the  National  Institute 
for  Occupational  Safety  and  Health, 
Publications  Office,  4676  Columbia 
Parkway,  Cincinnati,  OH  45226-1998  or 
telephone  1-800-356-4674,  and  is 
available  through  the  NIOSH  Home 
Page;  http://www.cdc.gov/niosh/ 
nora.html. 

NORA  Priority  Research  Areas 

Disease  and  Injury 

Allergic  and  Irritant  Dermatitis 
Asthma  and  Chronic  Obstructive 

Pulmonary  Disease 
Fertility  and  Pregnancy  Abnormalities 
Hearing  Loss 
Infectious  Diseases 
Low  Back  Disorders 
Musculoskeletal  Disorders  of  the  Upper 

Extremities 
Traumatic  Injuries 

Work  Environment  and  Workforce 

Emerging  Technologies 
Indoor  Environment 
Mixed  Exposures 
Organization  of  Work 
Special  Populations  at  Risk 

Research  Tools  and  Approaches 

Cancer  Research  Methods 
Control  Technology  and  Personal 

Protective  Equipment 
Exposure  Assessment  Methods 
Health  Services  Research 
Intervention  Effectiveness  Research 
Risk  Assessment  Methods 
Social  and  Economic  Consequences  of 

Workplace  Illness  and  Injury 
Surveillance  Research  Methods 

Dated:  )une  4. 1997. 

Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
IFR  Doc.  97-15180  Filed  6-10-97;  8:45  am] 

BIUJNQ  CODE  41S3-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  97N-0212] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Extension 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  electronic  collection  of  data  by  FDA 
regarding  FDA-regulated  products  of 
foreign  origin  that  are  being  offered  for 
import  into  the  United  States. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  1 1 , 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 


existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimnptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Importer's  Entry  Notice — (OMB  Control 
Number  0910-0046) — Extension 

Section  801  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
381)  charges  FDA  with  the  following 
responsibilities:  (1)  Assuring  that 
foreign-origin  FDA-regulated  foods, 
drugs,  cosmetics,  medical  devices,  and 
radiological  health  products  offered  for 
import  into  the  United  States  meet  the 
same  requirements  of  the  act  as  do 
domestic  products;  and  (2)  preventing 
shipments  from  entering  the  country  if 
they  are  not  in  compliance. 

The  information  collected  by  FDA 
consists  of  the  following:  (1)  Product 
code,  an  alpha-numeric  series  of 
characters  that  identifies  each  product 
FDA  regulates;  (2)  FDA  country  of 
origin,  the  coimtry  where  the  FDA- 
registered  or  FDA-responsible  firm  is 
located;  (3)  FDA  manufacturer,  the  party 
who  manufactured,  grew,  assembled,  or 
otherwise  processed  the  goods  (if  more 
than  one,  the  last  party  who 
substantially  transformed  the  product); 
(4)  shipper,  the  party  responsible  for 
packing,  consolidating,  or  arranging  the 
shipment  of  the  goods  to  their  final 
destination;  (5)  quantity  and  value  of 
the  shipment:  and  (6)  if  appropriate, 
affirmation  of  compliance,  a  code  that 
conveys  specific  FDA  information,  such 
as  registration  number,  foreign 
government  certification,  etc.  This 
information  is  collected  electronically 
by  the  entry  filer  via  the  U.S.  Customs 
Service's  Automated  Commercial 
System  at  the  same  time  he/she  files  an 
entry  for  import  with  the  U.S.  Customs 
Service.  FDA  uses  the  information  to 
make  admissibility  decisions  about 
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FDA-regulated  products  offered  for 
import  into  the  United  States. 


FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 

ESTIMATED  Annual  Reporting  Butoen 


j  j           No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

2.505 

1,212.54 

3,037,426 

0.07  h 

229.683 

There  are  no  capital  costs  or  operating  arxl  maintenance  costs  associated  with  this  collection. 


Beatrice  Foods  Co.,  Inc..  of  Chicago, 
the  submitter  of  the  origiaal  GRAS 
affinnation  petition  no  longer  exists. 
Beatrice  Cheese  Inc.,  770  North 
Springdale  Rd.,  Waukesha,  WI,  53180, 
which  was  formerly  part  of  Beatrice 
Foods  Co.,  Inc.,  indicated  that  the 
proposed  use  had  been  abandoned  and 
acknowledged  that  the  agency  should 
close  the  petition  file  and  withdraw  the 
petition.  Therefore,  the  agency  is 
announcing  that  it  considers  this 
petition  to  be  withdrawn,  without 
prejudice  to  a  future  filing,  in 
accordance  with  21  CFR  171.7. 

Dated:  May  12. 1997. 
AlanM.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-15313  Filed  6-10-97;  8:45  am) 
aajJNO  CODE  4160-01-F 


The  source  of  the  estimate  for  the 
number  of  respondents  is  the  number  of 
importers  who  submitted  entry  data  for 
foreign-origin  FDA-regulated  products 
in  1996.  The  estimated  reporting  burden 
is  based  on  information  obtained  by 
contacting  several  past  respondents. 

Dated:  June  3, 1997. 
William  K.  HubiMurd, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-15168  Filed  6-10-97;  8:45  ami 
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'3eatru:e  i^ooQs.  ^nc     W't^a'^'wal  of 
j^^AS  A^fi^matlo^.  Petition 

AutNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
futiu^  filing,  of  a  petition  (GRASP 
5G0047)  proposing  that  the  use  of 
magnesiiun  caseinate  for  use  as  an 
ing^redient  for  making  cheese  alternate 
products  which  can  be  blended  with 
natiual  cheese  or  used  alone  as  a  total 
substitute  for  cheese  be  affirmed  as 
generally  recognized  as  safe  (GRAS). 
FOP  C'JPTHER  INPORMATiOH  CONTACT: 
Ruii     o  :  Hdir:-      e-ur  for  Food  Safety 
and  Applied  Nutrition  (HFS-206)  J'ood 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3090. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
pLiuiisaud  in  the  Federal  Register  of 
February  4, 1975  (40  FR  5180),  FDA 
announced  that  a  petition  (GRASP 
5G0047)  had  been  filed  by  Beatrice 
Foods  Co.,  Inc.,  1526  South  State  St., 
Chicago,  IL  60605.  This  petition 
proposed  that  the  use  of  magnesium 
caseinate  for  use  as  an  ingredient  for 
making  cheese  eiltemate  products  which 
can  be  blended  with  natural  cheese  or 
used  alone  as  a  total  substitute  for 
cheese  is  GRAS. 


DE»AO   MENT  OP  HEALTH  AND 

"t- jMAN  SEKViCE-5 

Fo!>c  a''c  O^wc  Administration 

M'-pn.,;;r  MeCica^  Sw^p'y  Inc.; 
.•^remarfcet  Approva;  c:  .'•'teedle-Ease'"*' 
2501 

.f  "^CY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Louise  N.  Howe  of  the  law  firm 
HALE  and  DORR,  as  the  U.S. 
Representative  on  behalf  of  Millenium 
Medical  Supply,  Inc.,  Ontario,  Canada, 
for  premarket  approval,  under  the 
Federal  Food,  l5rug,  and  Cosmetic  Act 
(the  act),  of  Needle-Ease™  2501.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  March  6, 1997,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  July  11,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  siunmary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8913. 

8UPPl£MENTARY  INFORMATION:  On 
December  6,  1996,  Louise  N.  Howe  of 
the  law  firm  HALE  and  DORR,  as  the 
U.S.  Representative  on  behalf  of 
Millenium  Medical  Supply,  Inc., 
Ontario,  Canada,  N3T  5Ml,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Needle-Ease^"^  2501.  This 
device  is  a  sharps  needle  destruction 
device  that  is  intended  for  home  use  by 
diabetics  to  reduce  the  incidence  of 
needlesticks  by  the  incineration  of  28- 
30  gauge  needles,  29  and  30  gauge 
diabetic  "pen  tips,"  and  23-26  gauge 
diabetic  lancets. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  C>evices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  General  Hospital 
and  Personal  Use  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  March  6, 
1997,  CDRH  approved  the  application 
l}y  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  sununary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  For  Administrative 
Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
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section  515(gj  oi  me  aci.  lur 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  fonn- 
of  a  petition  for  reconsideration  under 
(21  CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  )uly  11, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  April  22,  1997. 
foseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-15167  Filed  6-10-97;  8:45  am) 
BMJJNO  CODE  4iaO-«1-F 


OEPAi^MENT  OF  HEALTH  AND 
--MAN  SERVICES 

Food  and  Drug  Administration 

Product,  Estabiishment,  and  Biologies 
License  Applications,  Refusal  to  File; 
Meeting  of  Oversight  Committee 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
remaining  1997  meetings  of  its  standing 
oversight  committee  in  the  Center  for 
Biologies  Evaluation  and  Research 
(CHER)  that  conducts  a  periodic  review 
of  CBER's  use  of  its  refusal  to  file  (RTF) 
practices  on  product  license 
applications  (PLA's),  establishment 
Ucense  applications  (ELA's).  and 
biologies  license  applications  (BLA's). 
CBER's  RTF  oversight  committee 
examines  all  RTF  decisions  which 
occurred  during  the  previous  quarter  to 
assess  consistency  across  CBER  offices 
and  divisions  in  RTF  decisions. 
DATES:  The  next  meetings  will  be  held 
on  July  8.  1997,  and  October  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-5),  Food 
and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448. 301-827-0379. 
SUPPLEMENTARY  (NFORMATtON:  In  the 
Federal  Register  of  May  15.  1995  (60  FR 
25920),  FDA  announced  the 
establishment  and  first  meeting  of 
CBER's  standing  oversight  committee. 
As  explained  in  the  notice,  the 
importance  to  the  public  health  of 
getting  new  biological  products  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  biological  product 
evaluation  process  an  FDA  priority. 
CBER's  managed  review  process  focuses 
on  specific  milestones  or  intermediate 
goals  to  ensure  that  a  quality  review  is 
conducted  within  a  specified  time 
period.  CBER's  RTF  oversight 
committee  continues  CBER's  effort  to 
promote  the  timely,  efficient,  and 
consistent  review  of  PLA's.  ELA's.  and 
BLA's. 

FDA  regulations  on  filing  PLA's, 
ELA's.  and  BLA's  are  found  in  21  CFR 
601.2  and  601.3.  A  sponsor  who 
receives  an  RTF  notification  may 
request  an  informal  conference  with 
CBER,  and  thereafter  may  eisk  that  the 
application  be  filed  over  protest,  similar 
to  the  procedure  for  drugs  described 
under  21  CFR  314.101(a)(3). 

CBER's  standing  RTF  oversight 
committee  consists  of  senior  CBER 
officials,  a  senior  official  from  HDA's 
Center  for  Drug  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  Meetings  will  ordinarily 
be  held  once  a  quarter  to  review  all  of 
the  RTF  decisions.  The  purpose  of  such 
a  review  is  to  assess  the  consistency 
within  CBER  in  rendering  RTF 
decisions.  If  there  are  no  RTF  decisions 
to  review,  however,  the  meeting  may  be 
cancelled.  FDA  intends  to  post  any 


meeting  cancellation  on  the  CBER  home 
page  at  http://www.fda.gov/cber/ 
confmeet.htm.  Publication  of  any 
meeting  cancellation  will  be  made  only 
as  time  permits. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
deliberations  will  be  reported  in  the 
minutes  of  the  meeting.  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  confidential 
commercial  information,  summaries  of 
the  committee's  deliberations,  with  all 
such  confidential  commercial 
information  omitted,  may  be  requested 
in  writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration.  5800  Fishers 
Lane,  rm.  12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If,  following  the  committee's  review,  an 
RTF  decision  changes,  the  appropriate 
division  within  CBER  will  notify  the 
sponsor. 

Dated:  )une  4, 1997. 
WiUiam  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-15165  Filed  6-10-97;  8:45  am] 
BILUNQ  CODE  4iaO-01-F 


DEPAR'Mt:N      0«    HtA..-"ANO 
HUMAN  ^t-V  Ci-S 

Health  Resources  Bnc  s^-'^vices 
Admlnlst'-atJon 


Agency  Into 
Activities:  P 
Comment  P< 


oDCSed  Coiiettion; 
qui^'St 


In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project.or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 

#  A^  r»  T-^  r*  1  r^  fir\7 

Pnjpo&ed  Pmif!  t    I  m  Health  htUu  alion 
A&sistance  1  oan  iHf  Al  ^  Prsjgrasi. 
Regulalions     4_' <  KK  prfn  f>(>-    J--<J15- 
iilOb--Kxten.'»irjn    Si.  (  hang*- 

This  clearance  request  is  for  extension 
of  approval  for  the  notification, 
repoiting  and  recordkeeping 
requirements  in  the  HEAL  program  to 
insure  that  the  lenders,  holders  and 
schools  participating  in  the  HEAL 
program  follow  sound  management 
procedures  in  the  administration  of 
federally-insured  student  loans.  While 
the  regulatory  requirements  are 
approved  imder  this  OMB  number, 
much  of  the  biuden  associated  with  the 
regiilations  is  cleared  under  the  OMB 
ntunbers  for  the  HEAL  forms  used  to 
report  required  information  (listed 
below).  The  table  listed  at  the  end  of 
this  notice  contains  the  estimate  of 
burden  for  the  remaining  regulations. 

Aimual  Response  Burden  for  the 
following  regulations  is  cleared  by  OMB 
when  the  reporting  forms  are  cleared: 


OMB  Approval  No.  0915-0034,  Lender's 
Application,  Borrower  Status,  Manifest, 
Loan  Transfer,  Contract  for  Loan 
Insurance: 

Reporting 
42  CFR  60.7(c)(3),  Employer 

certification  of  nonstudent  status 
42  CFR  60.31(a),  Lender  annual 

application 
42  CFR  60.38(a),  Loan  reassignment 
Notification 
42  CFR  60.12(c)(1),  Borrower 
deferment 

OMB  Approval  No.  0915-0036,  Lender's 
Application  for  Insurance  Claim: 

Reporting 

42  CFR  60.35(a)(2),  Lender  skip- 
tracing  activities 

42  CFR  60.40(a),  Lender 
docimientation  to  litigate  a  de&ult 

42  CFR  60.40(c)(1)  (i),  (ii),  and  (ill). 
Lender  default  claim 

42  CFR  60.40(c)(2),  Lender  death 
claim 

42  CFR  60.40(c)(3),  Lender  disability 
claim 

42  CFR  60.40(c)(4),  Lender  report  of 
student  bankruptcy 

OMB  Approval  No.  0915-0038,  Student 
Application 

Reporting 
42  CFR  60.7(a)(l)(ii),  Student 
application 


42  CFR  60.7(a)(3),  School  section  of 

the  application 
42  CFR  60.51(a),  School  section  of  the 

application 
Notification 
42  CFR  60.7(a)(2),  Federal  debt 

collection  policies — student 
42  CFR  60.33(c),  Creditworthiness  of 

applicant 

OMB  Approval  No.  0915-0043, 
Promissory  Note,  Repayment  Schedule, 
Call  Report 

Notification 
42  CFR  60.7(c)(2)  Federal  debt 

collection  policies — nonstudent 
42  CFR  60.11(e),  Establishment  of 

repayment  terms — borrower 
42  CFR  60.11(f)(5),  Borrower  notice  of 

supplemental  repayment  agreement 
42  CFR  60.33(e),  Executed  note  to 

borrower 
42  CFR  60.34(b)(1),  Establishment  of 

repayment  terms — lender 

OMB  Approval  No.  0915-0204, 
Physician's  Certification  of  Permanent 
and  Total  Disability 

Reporting 
42  CFR  60.39(b)(2),  Holder  request  to 
Secretary  to  determine  borrower 
disability 
The  estimate  of  biirden  for  the 
regulatory  requirements  of  this 
clearance  are  as  follows: 


Table  of  Regulatory  Sections  and  Respondent  Burden 


Type  of  burden 


Transactions 
per  year 


Estimated  time  per 
transaction 


Annual  re- 
sponse burden 
(hours) 


REPORTING 
Subpart  D:  Lender— 32  ParticipaUng  LerKlers 

60.32(b)    Application  lor  Loan  „ 

60.40(c)(1  )(iv)    Bankruptcy  Report  to  the  Secretary  

60.42(d)    Audit  

60.42(e)    Evidence  ol  Fraud  

'0 

140 

32 

3 

2 

0.00  - „. - 

240  min.  (4  firs.) 

120  min.  (2  firs.) 

1 80  min.  (3  firs.) .• 

0 

28 

128 

6 

60  43(b)    EvtdefX»  ol  Cause  for  Administrative  Hearina 

6 

SubtotaJ  

177 

168 

Subpart  E:  Schoot— 190  Participating  Schools 


60.56(c)    Biennia)  Audit 

60.60(b)    Eviderx^e  of  Cause  for  Administrative  fSearing 

60.61(b)    Evidence  of  Fraud  

60.61(d)    Bankruptcy  Documentation  „„ 

Subtotal  ™ 


190 

3 

0.00 

140 

333 


240  min.  (4  firs.) 
180  min.  (3  firs.) 

0.00  

10  min 


760 

9 

0.00 

23 

792 


Total  Reporting 


960 


NOTtnCATlON 
Subpo  ~  u    E>or..,o>ei— 20,640  Borrowers 


60.0(a)(5)    Sale  or  Transfer  of  Loan 

60.8(b)(3)    Status  cfiange 

60.61(d)*    Banknjptcy  


Subtotal 


20,500 
140 


20.640 


Burden  induded  in  60.38a 

10  min „ .... 

10  min , 


3.417 
23 


3.440 
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Table  of  Regulatory  Sections  and  Respondent  Burden— Continued 


Type  of  txjrden 


Transactions 
per  year 


Estimated  time  per 
transaction 


Annual  re- 
sponse burden 
(hours) 


Subpart  C:  Loan/Lender— 32  Participating  Lender* 


60.18    Loan  Consolidation  

60.21  (b)(2)    Refund  Check  Transfer 

60.2 1  (b)  (2)    Refund  Check  Notification 


3,333 
500 
250 


Subpart  D:  Lander— 32  Participating  Landers 


60.33(g)    Denial  of  Loan  

60.33(h)    Borrower  Indebtedness  - „ 

60.34(c)    Biannual  Debt  Status 

60.35(a)(1)    Delinquent  Payment  Notice  to  Borrower  

60.35(c)(2)    Delinquent  Notice  to  Credit  Reporting  Agency 

60.35(e)    Demand  Letter 

60.37(a)    Right  to  Forbearance  

60.37(c)(3)    Reminder  of  obligation  to  pay _. 

60.38(a)    Notification  to  Borrower  of  Loan  Reassignment  .. 

60.40(c)(1)(iv)  and  (c)(4)     Default  Notification  to  Courts  

Subtotal  


133 

15,227 

250.000 

9.500 

1.300 

1,300 

2.400 

1,200 

7.500 

140 

295,700 


14  min. 
1  min.  . 
10  min. 
30  min. 

1 5  min. 
10  min. 
5  min.  . 
1 0  min. 
5  min.  . 
25  min. 


31 

254 

41,667 

4,750 

325 

217 

200 

200 

625 

58 

51,915 


Subpart  E:  Schoot— 190  Participating  Schools 


60.53  Change  in  Student  Status  

60.54  Notice  of  Refund  Payment  

60.57    Borrower  ldentifyir>g  Information _ _... 

60.61(a)(1)    Entrance  Interview  

60.61(a)(2)     Exit  Interview „ _ 

60.61  (a)(2)    Student  Departure  Notification  to  Lender 

60.61(a)(3)     Unresolved  Discrepancies  to  Lender 

60.61  (a)(7)    Change  in  Student  Address  to  Lender  .... 


Subtotal  

Total  t^otifKation 


190 

1,240 

6,818 

6.818 

190 

204 

10,227 


Burden  included  with  60.61  (a)(7) 


25,687 


25  min. 
8  min.  ., 
35  min. 
50  min. 
35  min. 
12  min. 
10  min. 


79 

165 
3.977 
5,682 

111 

41 

1,705 


11.760 
67,115 


RECORDKEEPINQ 
Subpart  B:  Borrower 


60.7(a)(2)    Student  Signed  Stmt-Gov.  Debt  Collectkxi  Procedures 
60.7(c)(2)    f^n-Student  signed  Stnrt.-Gov.  Debt  Collection  


Burden  included  in  60.34(b)(2)  and  60.61  (a)(1)&(2) 
0.00  I   I 


0.00 


Subpart  D:  Lander— 32  Participating  Lenders 


60.31(c)    Procedures  for  Servicing  &  Collecting  Loans  

60.33(e)    Promissory  Note  

60.34(b)(2)    Terms  of  Repayment  Schedules  

60.35(a)(1)    Attempts  to  Collect  Delinquent  Payment 

60.35(a)(2)    Documentatk)n  of  Skip-tracing 

60.37(a)(1)    Documentation  of  Borrower's  Inability  to  Pay 

60.37(c)    Renewals  of  Fort)eararx»  

60.37(c)(1)  '  Basts  for  Belief  of  Borrower  Itent  to  Default  .., 

60.40(a)    Documentation  of  Insurance  Claims , 

60.42(a)(1)    Loan  Records 

60.42(a)(2)    Borrower's  Payment  History  , 


Subtotal 


32 

15,227 

10,000 

2,500 

2,500 

1.200 

300 

978 

133.500 


I  240  min.  (4  hrs.) I 

Burden  included  in  60.42(a)(2) 

5  min 

5  min 

10  min 

1 5  min.  ...„ 

10  min 

10  min „... 

70  min 

Burden  included  in  60.42(a)(2 

15  min 


166.237 


128 

1,269 
833 
417 
625 
200 
50 

1,141 

33,375 


38,038 


Subpart  E:  School— 190  Participating  Schools 


60.51(f)(1)    Documentatk>n  of  Needs  Analysis  Adjustment  

60.51  (f)(2)    Docun>entation  of  Standard  Student  Budget  Adjustments 

60.56(a)    Required  Retention  of  HEAL  Boaower  Records  

60.56(b)    Five  year  Retention  of  Student  Records 

60.57    Retention  of  Reports  to  the  Secretary 

60.61(a)(1)    Entrance  Interview  

60.61(a)(2)    Exit  Interview 

60.61(a)(4)    HEAL  Check  Receipt 

60.61  ((a)(5)    Complete  Records  of  HEAL  Borrowers 

60.61(a)(6)    Criteria  for  Student  Budgets  


Subtotd  

Total  Recordkeeping 


190 

6,8185  min. 

6,818 

190 

133,500 

10,227 


Bunjen  included  in  60.61(a)(5) 
Burden  included  in  60.61(a)(5) 
Burden  included  in  60,61  (a)(5) 
Burden  included  in  60.61(a)(5) 

45  min 

568. 

5  min „. 

300  min.  (5  hrs.) 

15  min 

2  min „. 


154,743 


143 

568 

950 

33.375 

341 


35.945 


73,963 
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1:                       Table  of  Regulatory  Sections  and  Respondent  Burden— Continued 

• 

Type  of  burden 

Transactions 
per  year 

Estimated  time  per 
transaction 

Annual  re- 
sponse burden 
(hours) 

'     Total  Annual  Burden  

142  058 

1  i                                                                                          

'  No  new  HEAL  loans. 

2  Burden  is  from  Subpart  E— School. 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
conunents  should  be  received  within  60 
days  of  this  notice. 

Dated:  June  3,  1997. 
Jamea  J.  Corrigan, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
(FR  Doc.  97-15278  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  4160-15-P 


DFa&RTVENiT  af  -^6   TH  AND 
HuVAN  SEPViCE^^ 

Nationat  ir.stautei>  o!  wealth 

Governr-ient  Owned  inventions; 

Availjb;-ty  'Q'  ..  censing 

AGENCY:  National  Institutes  of  Health. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Methods  for  Detecting  Cervical  Cancer 

T  Ried  et  al.  (NHGRI) 

U.S.  Patent  Serial  No.  08/781,424  filed 

10  Jan  97 
Licensing  Contact:  Mary  Savagner,  301/ 

496-7735  ext.  205 

Last  year,  nearly  16,000  women  in  the 
United  States  were  diagnosed  with 
invasive  cervical  carcinoma  and  nearly 


5,000  women  died  from  the  disease. 
While  the  widespread  promotion  and 
use  of  the  Pap  smear  has  contributed  to 
the  reduced  mortality  rate  associated 
with  the  disease  over  the  last  30  years, 
there  is  still  a  need  for  improvement 
and  optimization  of  the  screening 
process.  Despite  tremendous  efforts,  the 
automated  analysis  of  cervical  PAP 
smears  based  on  cytopathological  stains 
has  not  been  achieved.  Also, 
cytopathological  analyses  reveal 
insufficient  information  to  predict 
disease  progression. 

This  invention  provides  a  method  of 
detecting  the  presence  of  invasive 
cervical  carcinoma  by  detecting  in  a 
cervical  cell  taken  from  a  patient  the 
presence  of  a  chromosomal  aberration 
indicating  the  presence  of  invasive 
cervical  carcinoma.  The  invention  also 
provides  a  method  of  diagnosing 
advanced-stage  cervical  carcinoma  in  a 
patient  as  well  as  a  method  of 
classifying  the  progression  of  dysplastic 
cervical  cells  from  non-invasive  to 
invasive  cervical  carcinoma.  In 
addition,  the  invention  provides  kits 
comprising  nucleic  acids  that 
specifically  hybridize  in  chromosome 
3q  and  specifically  hybridize  to  another 
chromosome,  and  to  compositions 
comprising  nucleic  acids,  (portfolio: 
Cancer — Diagnostics,  in  vitro,  other) 

Chimeric  Nucleic  Acid  Sequences 
Encoding  attenuated  Hepatitis  A 
Viruses  and  the  Use  of  These  Sequences 
and  Viruses  as  Vaccines 

SU  Emerson,  SA  Harmon,  E  Ehrenfeld, 

DF  Summers  (NLAID) 
Serial  No.  08/547,482  filed  24  Oct  95 
Licensing  Contact:  Gloria  Richmond, 

301/496-7056  ext.  268 

This  invention  is  directed  to  chimeric 
hepatitis  A  viruses,  containing 
mutations  in  the  2A  gene,  which  will  be 
used  as  the  basis  for  an  attenuated 
vaccine  for  humans.  The  mutations  in 
the  2A  gene  are  unusual  because  they 
are  not  naturally  occurring  mutations 
but  were  engineered  into  an  infectious 
cDNA  clone.  These  mutations  in  2 A  are 
able  to  decrease  pathology  substantially 
and  offer  the  opportimity  of 
constructing  a  virus  that  will  induce 
effective  immunity  without  causing 
disease.  Sales  of  the  inactivated  vaccine 


in  Europe  have  demonstrated  the 
conunercial  importance  of  a  vaccine  for 
hepatitis  A.  An  attenuated  vaccine 
would  be  more  economical  and  easier  to 
administer,  (portfolio:  Infectious 
Diseases — Vaccines,  viral,  non-AIDS) 

Vaccine  for  Dengue  Virus 

C-J  Lai,  M  Bray,  AG  Pletnev,  R  Men,  Y- 

M  Zhang,  KH  Eckels  (NL\ID) 
Serial  No.  08/250,802  filed  27  May  94 
Licensing  Contact:  Gloria  H.  Richmond, 
301/496-7056  ext  268 
The  claimed  invention  relates  to 
recombinant  modified  or  viable 
chimeric  dengue  viruses  for  use  as 
vaccines  against  dengue  and  other 
Qavivirus  disease,  including  tick-home 
encephalitis.  Dengue  is  a  mosquito- 
transmitted  viral  disease  which  occurs 
in  tropical  and  subtropical  regions 
throughout  the  world.  Inactivated  whole 
dengue  virus  vaccines  have  been  shown 
to  be  insufficientiy  immunogenic  and 
live  dengue  virus  vaccines  prepared  by 
serial  passage  in  cell  culture  have  not 
been  shown  to  be  consistenUy 
attenuated.  A  dengue  vaccine  is  still  not 
available.  The  present  invention 
represents  a  technical  breakthrough, 
which  provides  new  approaches  to 
dengue  vaccines  by  construction  of 
chimeric  dengue  viruses  of  all  four 
serotypes  and  strategic  modification  to 
produce  attentuated  virus  strains. 
Several  fields  of  use  remain  available  for 
licensing,  (portfolio:  Infectious 
Diseases — Vaccines,  viral,  non-AIDS) 

Parvovirus  B19  Receptor  and 
Parvovirus  B19  Detection 

N  Young,  K  Brown  (NHLBI) 

Serial  No.  08/034,132  filed  22  Mar  93; 

U.S.  Patent  5,449,608  issued  12  Sep 

95 
Licensing  Contact:  Gloria  H.  Richmond, 

301/496-7056  ext  268 

The  claimed  invention  provides  a 
method  of  detecting  the  presence  of  a 
parvovirus  in  a  sample.  Parvoviruses 
infect  animals  and  man.  In  man,  the 
only  known  pathogenic  member  of  this 
family  is  parvovirus  B19.  The  inventors 
have  identified  the  parvovirus  B19 
receptor  which  provides  for  a  method  to 
diagnose,  prevent,  and  treat  parvovirus 
infection  utilizing  the  binding  affinity 
for  the  receptor,  (portfolio:  Infectious 


Diseases — diagnostics,  viral,  non-AIDS; 
Infectious  Diseases — Therapeutics,  anti- 
viral, non-AIDS) 

Dated:  May  30, 1997. 
Barbara  M.  McGaiey, 

Deputy  Director,  Office  of  Technology 

Tmnsfer 

[FR  Doc.  97-15299  Filed  &-10-97:  8:45  am] 
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M:M  OF  HEALTH  AND 

S£ -VICES 


Nat  onal  Institutes  of  Health 

D  V  son  of  Research  Grants;  Notice  of 
Ciosfv  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  June  24, 1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  5150, 
Telephone  Conference. 

Contact  Person:  Dr.  Zakir  Bengali, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5150,  Bethesda, 
Maryland  20892,  (301)  435-1742. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote:  July  2,  1997. 

Time:  8:30  a.m. 

Place:  Capitol  Holiday  Inn,  Washington, 
DC. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168,  Bethesda,  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  July  7,  1997. 

Time:  11:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  4132. 
Telephone  Conference. 

Contact  Person:  Dr.  Syed  Quadri.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132,  Bethesda.  Maryland  20892,  (301) 
435-1211. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  7,  1997. 

Tiine:  3:00  p.m. 

Place:  NUi,  Rockledge  2,  Room  4132. 
Telephone  Conference. 

Contact  Person:  Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132.  Bethesda,  Maryland  20892,  (301) 
435-1211. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 
Z>o»e:  July  11,1997. 
Time:  8:30  a.m. 
Place:  Doubletree  Hotel,  Rockville.  MD. 


Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5198,  Bethesda, 
Maryland  20892,  (301)  435-1258. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  16, 1997. 

Time:  8:30  a.m. 

Place:  Ramada  Inn,  Rockville.  MD. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5170,  Bethesda, 
Maryland  20892,  (301)  435-1246. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Z>ote:Iuly  17, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  4168.  Bethesda.  Maryland  20892.  (301) 
435-1725. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

£tote:July  17, 1997. 

Time:  2:45  p.m. 

Place:  Doubletree  Hotel.  Rockville.  MD. 

Contact  Person:  Dr.  Martin  Padarathsingh, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4146,  Bethesda, 
Maryland  20892,  (301)  435-1717. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

ZJate;  July  17-18.  1997. 

Time:  8:20  a.m. 

Place:  Doubletree  Hotel.  Rockville.  MD. 

Contact  Person:  Dr.  Bob  Weller.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5204,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

£tofe:July  25,  1997. 

Time:  1:00  p.m. 

Place:  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5198,  Bethesda, 
Maryland  20892,  (301)  435-1258. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  30-31,  1997. 

Time:  8:30  p.m. 

Place:  Hyatt  Regency.  Bethesda,  MD. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5218,  Bethesda, 
Maryland  20892,  (301)  435-1180. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  6, 1997. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Hotel,  Bethesda,  MD. 

Contact  Person:  Dr.  Carl  Banner,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5182,  Bethesda.  Maryland  20892.  (301) 
435-1251. 

Purpose/ Agenda:  To  review  Small 
Business  Iiuiovation  Research. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  June  27. 1997. 

Time:  2:00  p.m. 


Place:  Latham  Hotel.  Washington,  DC. 

Contact  Person:  Dr.  Cheryl  Corsaro, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6172,  Bethesda, 
Maryland  20892.  (301)  435-1045. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dafe:July  14-15. 1997. 

Time:  8:30  a.m. 

P7oce:  Doubletree  Hotel.  Rockville,  MD. 

Contact  Person:  Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132,  Bethesda,  Maryland  20892,  (301) 
435-1211. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  16,  1997. 

Time:  8:30  a.m. 

Place:  HoUday  Inn,  Silver  Spring,  MD. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5204,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  25, 1997. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5198,  Bethesda, 
Maryland  20892,  (301)  435-1258. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Date:  June  5, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-15296  Filed  6-10-97;  8:45  am] 
BiUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 

Closed  Mf^ting 

Pursuaiu  lu  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Record  Linkage  Studies 
Utilizing  Resources  in  Population-Based 
Tumor  Registries. 

Date:  June  10, 1997. 


UMI 


Ft'deral    Rpijister 
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Time:  10:00  a.m. 

Place:  Teleconference,  Executive  Plaza 
North,  Room  640,  6130  Executive  Boulevard, 
Bethesda.  MD  20892. 

Contact  Person:  Courtney  M.  Kerwin, 
PH.D.,  M.P.H.,  Scientific  Review 
Administrator,  National  Cancer  Institute, 
NIH.  Executive  Plaza  North,  Room  640,  6130 
Executive  Boulevard,  MSC  7410,  Bethesda, 
MD  20892-7410,  Telephone:  301/496-7421. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 

Dated:  June  5,  1997. 
UVenie  Y.  StringGeld, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-15297  Filed  6-10-97;  8:45  am] 

BiLUNQ  CODE  4140-01-M 


DFPAP    MF^^  OF  HEALTH  AND 
HUMAN  SEFiViCES 

Public  Hea'th  Service 

National  Toxicology  Program; 
Availability  of  Technical  Reoort  on 


Toxic. j'oqy  a^c 
S'udies  o'  »t-^n 


;:.  .roqenesiS 


1  ne  MMb  Nauonaj.  i  oxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
phenolphthalein  which  is  used  as  a 
laboratory  reagent  and  acid-base 
indicator  and  in  over-the-counter 
laxative  preparations.  The  results  of 
these  studies  were  previously  released 
in  draft  form  prior  to  a  public  peer 
review  in  December,  1995. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administrating  phenolphthalein  to 
groups  of  50  F344/N  rats  for  2  years  and 
to  BeC3Fi  mice  at  exposures  of  0,  3000, 
6000  or  12,000  ppm  in  the  feed  for  2 
years  (equivalent  to  average  daily  doses 
of  approximately  300,  600  or  1200  mg 
phenolphthalein/kg  body  weight  to 


males  and  400,  800  or  1000  mg/kg  to 
females). 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  clear  evidence  of 
carcinogenic  activity  ^  of 
phenolphthalein  in  male  F344/N  rats 
based  on  markedly  increased  incidences 
of  benign  pheochromocytomas  of  the 
adrenal  medulla  and  of  renal  tubule 
adenomas  and  adenomas  or  carcinomas 
(combined).  There  was  some  evidence 
of  carcinogenic  activity  of 
phenolphthalein  in  female  F344/N  rats 
based  on  the  increased  incidences  of 
benign  pheochromocytomas  of  the 
adrenal  medulla  in  the  12,000  ppm 
group  and  of  benign  or  malignant 
pheochromocytomas  (combined)  in  the 
12,000  and  25,000  ppm  groups.  There 
was  clear  evidence  of  carinogenic 
activity  of  phenolphthalein  in  male 
B6C3F|  mice  based  on  increased 
incidences  of  histiocytic  sarcomas  and 
of  malignant  lymphomas  of  thymic 
origin,  there  was  clear  evidence  of 
carcinogenic  activity  of  phenolphthalein 
in  female  B6C3Fi  mice  based  on 
increased  incidences  of  histiocytic 
sarcomas,  malignant  lymphomas  of  all 
types,  lymphomas  of  thymic  origin,  and 
benign  sex-cord  stromal  tiunors  of  the 
ovary. 

Exposure  of  rats  to  phenophthalein  in 
feed  for  2  years  resulted  in  increased 
incidences  of  focal  hyperplasia  of  the 
adrenal  medulla  in  males  and  in 
increased  incidences  and/or  severity  of 
nephropathy  of  the  kidney  in  males  and 
females.  Exposure  of  mice  to 
phenolphthalein  in  feed  for  2  years 
resulted  in  increased  incidences  of 
atypical  hyperplasia  of  the  thymus  in 
males  and  females,  degeneration  of  the 
germinal  epithelium  of  the  testis  in 
males,  and  ovarian  hyperplasia  in 
females. 

Exposure  of  mice  to  phenolphthalein 
in  feed  for  2  years  resulted  in  decreased 
incidences  of  hepatocellular  neoplasms 
and  normeoplastic  lesions  in  males  and 
females. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709-2233. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Phenolphthalein  (CAS  No.  77-09-8) 
(TR-465)  are  available  from  Central  Data 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observ^le  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  (laws  ("inadequate 
study"). 


Management,  NIEHS,  MD  El-02,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709-2233;  telephone  (919) 541-3419. 

Dated:  May  28, 1997. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
[FR  Doc.  97-15298  FUed  6-10-97;  8:45  am] 
BiUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  >4o.  FR-4152-N-02] 

Announcement  of  Funding  Award  FY 
1996;  Cooperative  Agreement  Between 
the  Depa'-tent  of  Housing  and  Urt)an 
Development  (HUD)  and  the  Milton  S. 
Eisenhower  Foundation  (MEF) 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

A(rnON:  Annoimcement  of  additional 

fimding  award. 

SUMMARY:  According  to  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989,  this  docimient 
notifies  the  public  of  an  additional 
funding  award  for  Fiscal  Year  (FY)  1996 
Technical  Assistance  to  the  Milton  S. 
Eisenhower  Foimdation.  The  purpose  of 
this  document  is  to  announce  the  name 
and  address  of  the  existing  grantee  and 
the  amount  of  the  additional  award. 
FOR  FURTHER  IKrORMATION  CONTACT: 
Malcolm  E.  Main,  Office  of  Crime 
Prevention  and  Security,  Office 
Community  Relations  and  Involvement, 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
Room  4112,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-1197,  ext  4232.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  niunbers.) 

SUPPI^MENTARY  INFORMATKW: 

I.  Authority 

This  cooperative  agreement  is 
authorized  imder  Chapter  2,  Subtitle  C, 
Title  V  of  the  Anti-Drug  Abuse  Act  of 
1988  (42  U.S.C.  11901  et.  seq.).  as 
amended  by  Section  581  of  the  National 
Affordable  Housing  Act  of  1990 
(NAHA),  approved  November  28, 1990, 
Pub.  L.  101-625,  and  Section  161  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  1992)  (Pub.  L.  102- 
550,  approved  October  28, 1992). 

n.  FY  1996  Funding  for  Original  Award 

On  April  26.  1996,  the  President 
signed  the  Omnibus  Consolidated 
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Rescissions  and  Appropriations  Act  of 
1996  (Pub.  L.  104-134)  (FY  1996 
Appropriations  Act).  The  amount 
available,  to  remain  available  until 
expended.  The  FY  1996  Appropriations 
Act  appropriated  S290  million  for  the 
Drug  Elimination  Program.  Of  the  total 
$290  million  appropriated;  $10  million 
will  fund  drug  elimination  technical 
assistance,  contracts  and  other 
assistance  training,  program 
assessments,  and  execution  for  or  on 
behalf  of  public  housing  agencies  and 
resident  organizations  (including  the 
cost  of  necessary  travel  for  participants 
in  such  training). 

m.  Funding  and  Recipient  Information 

Original  award  (FY  1996 
appropriation  86X0197-DSP): 
$1,400,000. 

New  award  (FY  1996  appropriation 
86X0197-DSP):  $87,322. 

Total  award  amount:  $1,487,322. 

Recipient:  Milton  S.  Eisenhower 
Foundation.  Suite  200,  1660  L.  Street, 
NW,  Washington,  DC  20036. 

Recipient  contact  person:  Lynn  A. 
Curtis,  President  and  CEO. 

Recipients  phone  number:  (202)  429- 
0440,  fax  (202)  452-0169. 

HUD  cooperative  agreement  number: 
DC00TTC0000096. 

IV.  General  Objectives 

On  September  12,  1996,  the  United 
States  E)epartment  of  Housing  and 
Urban  Development  and  the  Milton  S. 
Eisenhower  Foundation  entered  into  a 
cooperative  agreement  to  provide 
technical  assistance  to  housing 
authorities  to  implement  and  evaluate 
law  enforcement  mini-stations  and 
inner-city  youth  safe  havens  in  the 
following  public  housing  authorities: 
District  of  Columbia,  Columbia,  SC, 
Little  Rock,  AR,  Memphis,  TN,  San 
Juan,  Puerto  Rico,  and  Baltimore,  MD. 
In  addition,  the  Foundation  and  HUD 
will  identify  best  practices  among  drug- 
prevention  efforts  which  operate 
through  community-based  facilities,  as 
methods  public  housing  authorities  can 
use  in  support  of  residents,  who  must 
transition  from  welfare  to  work. 

The  KOBAN  police  and  community 
partnership  program  is  a  unique 
innovative  program  to  improve 
relationships  between  local  law 
enforcement  agencies  and  the  inner-city 
neighborhoods  they  patrol,  to  reduce 
crime  and  drug  abuse  in  the 
neighborhoods  and  prevent  inner-city 
youth  from  engaging  in  high-risk 
behavior.  The  program  builds  on 
policing  strategies  that  have  operated 
successfully  in  Japan  and  proven 
successful  in  other  variations  in 
American  cities. 


V.  Specific  Change  to  Agreement 

The  amendment  to  the  agreement 
requires  the  Eisenhower  Foundation  to 
design,  develop  and  deliver  a  best 
practices  guidebook  to  HUD.  The 
guidebook  will  identify  best  practices 
among  drug-prevention  efforts  which 
operate  through  community-based 
facilities,  such  as  methods  public 
housing  authorities  can  use  in  support 
of  residents,  who  must  transition  from 
welfare  to  work.  This  task  will  parallel 
and  complement  the  existing  scope  of 
work. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Drug  Elimination 
Program  is  14.854. 

Dated:  )une  6,  1997. 
Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

|FR  Doc.  97-15287  Filed  6-10-97;  8:45  am] 
BILUNQ  CODE  4210-3»-f> 


DEPARTMEm*  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-420a-C-03] 

Public  and  Indian  Housing  Drug 
Elimination  Technical  Assistance 
Program  Notice  of  Funding 
Availability— FY  1997;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTKM:  Notice  of  Fimding  Availability 
(NOFA);  correction. 

SUMMARY:  On  May  23,  1997  (62  FR 
28576),  HUD  published  a  notice 
announcing  the  availability  of  $2.8 
million  imder  the  Fiscal  Year  1997 
Public  and  Indian  Housing  Drug 
Elimination  Technical  Assistance 
Program. 

The  funds  reimburse  consultants  who 
provide  expert  advice  and  work  with 
housing  authorities  or  resident  councils 
to  assist  them  in  gaining  skills  and 
training  to  eliminate  drug  abuse  and 
related  problems  from  public  housing 
communities.  In  the  body  of  the  May  23. 
1997  Notice  of  Funding  Availability 
(NOFA)  is  information  concerning  the 
following:  (1)  The  purpose  of  the  NOFA; 
(2)  eligible  applicants  and  activities;  (3) 
available  funding  amounts;  (4)  selection 
criteria;  (5)  application  processing;  (6) 
consultant  eligibility;  and  (7)  consultant 
application  processing. 

The  May  23.  1997  NOFA  incorrecUy 
provided  for  an  application  deadline 
date  of  June  30.  1997.  The  application 
due  date  should  have  been  July  15. 
1997.  The  purpose  of  this  document  is 


to  correct  the  application  due  date  in 
Uie  May  23. 1997  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  Public  Housing 
Drug  Elimination  program  contact 
Bertha  M.  Jones.  Office  of  Crime 
Prevention  and  Security  (OCPS),  Office 
of  Community  Relations  and 
Involvement  (OCRI).  Department  of 
Housing  and  Urban  Development.  Room 
4112,  451  Seventh  Street,  SW. 
Washington.  DC  20410;  telephone  (202) 
708-1197. 

For  questions  regarding  the  Native 
American  program  contact  Tracy 
Outlaw.  National  Office  of  Native 
American  Programs  (ONAP). 
Department  of  Housing  and  Urban 
Development.  Suite  3990. 1999 
Broadway.  Denver,  CO  80202;  telephone 
(303)  675-1600.  . 

Hearing  and  speech-impaired  persons 
may  access  the  telephone  numbers  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  1-800-877-8339.  (With 
the  exception  of  the  "800"  number, 
these  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  97-13519,  Public 
and  Indian  Housing  Drug  Elimination 
Technical  Assistance  Program  Notice  of 
Funding  Availability— FY  1997, 
published  in  the  Federal  Register  on 
May  23,  1997  (62  FR  28576)  is  conrected 
as  follows: 

1.  On  page  28576,  in  column  1,  the 
"DEADLINE  DATES"  section  is 
corrected  to  read  as  follows: 
DEADUNE  DATES:  This  NOFA  is  effective 
upon  publication.  Technical  assistance 
applications  and  consultant  application 
kits  may  be  immediately  submitted  to 
the  address  specified  in  the  application 
kit.  Applications  may  be  submitted 
anytime,  up  to  close  of  business  on  July 
15. 1997.  Technical  assistance 
applications  will  be  reviewed  on  a 
continuing  basis  until  July  15.  1997.  or 
until  funds  available  under  this  NOFA 
are  expended.  There  is  no  application 
deadline  for  consultants. 

2.  On  page  28581.  in  colunms  1  and 
2.  paragraph  (b)  of  Section  II. 
Application  Process,  is  corrected  to  read 
as  follows: 

n.  Application  Process 

*         *         *         «        • 

(h)  Application  Submission.  This 
NOFA  is  effective  upon  publication. 
Short-term  (90  days  for  completion) 
technical  assistance  applications  and 
consultant  application  kits  may  be 
immediately  submitted  to  the  address 
specified  in  the  application  kit.  The 
application  submission  deadline  for  the 
short-term  technical  assistance  grants 
available  under  this  NOFA  is  July  15, 
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1997.  Technical  assistance  applications 
will  be  reviewed  on  a  continuing  first- 
come,  first-served  basis,  until  funds 
under  this  NOFA  are  no  longer  available 
or  until  July  15, 1997.  Applicants  are 
encouraged  to  submit  their  applications 
as  earl^  as  possible  in  the  fiscal  year. 

II       •         *         * 

Kevin  Jmanupl  Ntaii  nrnan, 

Acting  Assistant  Secretary,  Public  and  Indian 

Housing. 

(FR  Doc.  97-15302  Fil«d  6-10-97;  8:45  am) 

Bll.  «■      :      t  4210-33-P 


DEPARTMENT  Oi^  'HE  iNftRiOft 
'JWice  D«  the  S0i:'eianf 

fcxson  Vatde?  Oi^  Sp-i^  ^ubMc  Advtsorv 

Group 

AGENCV:  E>epartment  of  the  Interior, 
Office  of  the  Secretary. 

A  ci-ion:  Notice  of  meeting. 

s  JMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
annoiucing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Groups 

DATES:  July  16,  1997,  at  9:00  a.m. 

ADDRESSES:  Fourth  floor  conference 
roi       ;  •      G"  Street,  Anchorage, 
Alaska. 

FOR  FURTHER  INFORIiAnON  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPl  SMFNTARY  INFORMATION:  The 
Pub.ic  .Vdvisory  Group  was  created  by 
Paragraph  V.  A.4  of  the  Memorandimi  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  a  review  of  current  restoration 
activities,  recommendations  on  projects 
for  the  fiscal  year  1998  restoration  work 
plan,  and  discussion  of  the  restoration 
reserve  fund. 

Dated:  June  4, 1997. 
Willie  R.  Taylor, 

Director,  Office  of  Envircninental  Policy  and 

Compliance. 

[FR  Doc.  97-15172  Filed  6-10-97;  8:45  am] 

BILUNQ  CODE  431(M«0-P 


DFPAR^MEN^  OP  THE  'NTERIOR 


i^i.^'eau  o?  ,...a'''C  Manaaefent 


[UT-020-07-11 


t-  Elder  Resource 
ah 


AGENCY:  Bureau  ot  L^d  Management, 

Interior. 

i.L'^ON;  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management.  Salt  Lake  District,  has 
completed  an  Environmental  Analysis/ 
Finding  of  No  Significant  Impact  of  the 
Proposed  Plan  Amendment  to  the  Box 
Elder  Resource  Management  Plan 
(RMP).  The  Proposed  Amendment, 
implementation  of  alternative  #2, 
addresses  management  of  47,088  acres 
of  land  acquired  since  the  RMP  was 
completed  in  1986,  provides 
management  goals  and  objectives  for 
futiu^  acquisitions,  and  changes 
management  on  16,621  acres  of  selected 
lands  which  were  previously  analyzed 
in  the  RMP. 

DATES:  The  protest  period  for  this 
Proposed  Plan  Amendment  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
July  11,  1997. 

ADDRESSES:  Protests  must  be  addressed 
to  me  uirector  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  1849  C  Street  NW., 
Washington,  DC  20240,  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Stephenson,  Environmental 
Specialist/Plarmer,  Salt  Lake  District 
Office,  2370  South  2300  West,  Salt  Lake 
City.  Utah.  84119,  (801)  977-4317. 
Copies  of  the  Environmental 
Assessment  and  Proposed  Plan 
Amendment  are  available  for  review  at 
the  Sa'f  T  aVo  nictr.vt  Office. 

SUPPUEMfcN   ARY   N (FORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendment  is 
subject  to  protest  from  any  party  who 
has  participated  in  the  planning 
process.  Protests  must  be  specific  and 
contain  the  following  information: 
— The  name,  mailing  address,  phone 

number,  and  interest  of  the  person 

filing  the  protest. 
— A  statement  of  the  issue(s)  being 

protested. 
— A  statement  of  the  part(s)  of  the 

proposed  amendment  being  protested 

and  citing  pages,  paragraphs,  maps 


etc.,  of  the  Proposed  Plan 
Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect 

Dated:  June  5. 1997. 
G.  William  Lamb. 
State  Director.  Utah. 

(FR  Doc.  97-15232  Filed  6-10-97;  8:45  am) 
BttXMQCOOE  4310-Oa-P 


DEPA ;     M    NT  OF  THE  INTERIOR 
Bureau  of  Larid  Management 

[AZ-020-07-2200] 

Notice  of  Intent  To  Prepare  An 

Ervi'or'^e^'a  — xa'" '^'^tenoent  For  A 

P'::)OQs&c  .j-c  r  >.  ^^a'-we  Near 
Kir'Cjr'^ar    ^' :o'-^<^    .r  r  ■s*ot»ce  Of 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  intent,  notice  of 

scoping  period,  and  notice  of  scoping 

meetings. 

summary:  The  Bureau  of  Land 
Management  is  considering  a  proposal 
to  exchange  land  pursuant  to  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716),  as  amended.  An  environmental 
impact  statement  will  be  prepared  in 
accordance  with  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  to  analyze  the  impacts  associated 
with  the  proposed  exchange.  The 
exchange  proponent  is  Santa  Fe 
Railroad  Company  being  represented  by 
Ben  Brooks  and  Associates.  It  is 
proposed  to  exchange  approximately 
70,000  acres  of  public  land  for 
approximately  70,000  acres  of  private     •'• 
land.  The  final  acreage  may  change  as 
the  exchange  will  be  on  an  equal  value 
basis.  There  are  70,000  acres  of  offered 
lands  (lands  currently  in  private 
ownership)  and  60,000  acres  of  selected 
lands  (lands  currently  in  public 
ownership)  20  to  40  miles  southwest  of 
Kingman,  Arizona.  The  remaining 
10,000  acres  of  selected  lands  are 
located  approximately  15  miles 
northeast  of  Kingman,  Arizona.  The 
exchange  includes  portions  of  Dutch 
Flat  and  the  Hualapai  and  McCracken 
mountains-  The  BLM  would  acquire 
lands  mostly  within  the  Hualapai  and 
McCracken  mountains  or  foothills  while 
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Santa  Fe  would  acquire  land  in  the 
Dutch  Flat  and  Hualapai  Valley  areas. 
This  notice  is  intended  to  invite  the 
public  to  participate  in  identification  of 
issues  and  development  of  alternatives 
for  the  proposal. 

DATES:  Public  scoping  meetings  to 
identify  public  concerns  will  be  held  on 
the  following  dates: 

Monday,  June  30,  in  Wikieup,  Arizona, 
at  the  Owens  School,  14109  East 
Chicken  Springs  Road,  Wikieup, 
Arizona  85360. 

Tuesday,  July  1,  in  Kingman,  Arizona,  at 
the  BLM  office  located  at  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401. 

Wednesday,  July  2,  in  Yucca,  Arizona, 
at  the  Brooks  Realty  Office,  12470 
South  Yucca  Frontage  Road,  Yucca, 
Arizona  86348. 

Conunents  relating  to  the 
identification  of  issues  and  alternatives 
will  be  accepted  for  up  to  45  days 
following  the  publication  of  this  notice. 
ADDRESSES:  Send  conunents  to:  Bureau 
of  Land  Management,  Kingman  Field 
Office,  2475  Beverly  Avenue,  Kingman, 
Arizona  86401. 

FOn  FURTHER  INFORMATION  CONTACT: 
Don  McClure,  Project  Manager,  (520) 

757-3161. 

V  ^        MEMTARY  INFORMATtON:  The 
proposed  exchange  area  is  located  in 
northwestern  Arizona.  The  land 
exchange  wiU  block  federal  ownership 
to  facilitate  management  of  natural 
resources  in  the  Hualapai  and 
McCracken  mountains  and  associated 
foothills.  This  exchange  will  help 
alleviate  problems  associated  with 
private  land  sales  and  development  in 
the  checker  boarded  lands  in  Dutch  Flat 
and  the  Hualapai  and  McCracken 
mountains.  Consolidation  of  lands  into 
public  ownership  in  the  Hualapai 
Mountains  area  was  begiin  in  the  early 
1980s.  To  date,  BLM  has  exchanged 
lands  with  the  State  of  Arizona  and 
private  entities  to  consolidate  public 
ownership  throughout  the  Hualapai 
Mountains.  This  proposed  exchange 
will  consolidate  the  last  large  che<^er 
boarded  area  within  the  Hualapai 
Mountains  into  public  ownership. 

Anticipated  Imues 

Management  concerns  that  will  be 
addressed  include,  but  are  not  limited 
to,  wildlife  management,  impacts  on 
visual  quality,  unique  vegetation.  Native 
American  religious  concerns,  and  access 
concerns.  Baseline  studies  will  be 
conducted  to  gather  information  about 
cultural  resources,  hazardous  materials, 
minerals,  water  rights,  and  the  general 
habitat 


Other  Relevant  Information 

The  EIS  will  be  prepared  by  an 
interdisciplinary  team  of  resource 
specialists.  The  team  will  include  a 
project  manager,  a  wildlife  specialist,  a 
realty  specialist,  a  botanist,  a  soil 
scientist,  a  range  management  specialist, 
a  visual  resources  specialist,  a  biological 
resources  specialist,  and  a  cultural 
resource  specialist. 

Complete  records  of  all  phases  of  the 
EIS  process  will  be  available  for  public 
review  at  the  Kingman  Field  Office, 
2475  Beverly  Avenue,  Kingman, 
Arizona  86401. 
DeniM  P.  Meridith, 
State  Director,  Arizona. 
[PR  Doc.  97-15231  Filed  6-10-97;  8:45  am) 

BiLUNQ  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Washington  State  in  the  Possession  of 
the  Department  of  Anthropology, 
Central  Washington  University, 
Ellensburg.  WA 

AGENCY:  National  Park  Service. 
ACnON:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  from  Washington  State  in  the 
possession  of  the  Department  of 
Anthropology,  Central  Washington 
University,  Ellensburg,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Department  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Puyallup  Indian  Tribe  of  Indians  and 
the  Muckleshoot  Indian  Tribe. 

In  1896,  human  remains  representing 
one  individual  were  removed  from 
"under  a  fir  tree"  by  M.  Choir  near  Lake 
Washington,  Seattle,  King  County,  WA, 
and  donated  to  the  Burke  Museum.  In 
the  1970s,  these  human  remains  were 
brought  to  the  Department  of 
Antlmipology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1913  or  1914,  human  remains 
representing  one  individual  was 
recovered  by  Mr.  Williams  during  a  re- 
grade  of  Jackson  Street  in  Seattle,  King 
County,  WA,  and  donated  to  the  Burke 
Museum.  In  the  19708,  these  human 
remains  were  brought  to  the  Department 
of  Anthropology,  Central  Washington 


University.  No  known  indiviuuais  wwre 
identified.  No  associated  funerary 
objects  are  present. 

In  1921,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  Othello  Street  on  Lake 
Washington  in  Seattle,  King  County, 
WA  during  city  street  construction. 
These  human  remains  were  donated  to 
the  Burke  Museum  that  same  year  by 
the  Seattle  Coroner's  Office.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Around  1925,  human  remains 
representing  one  individual  were 
donated  to  the  Burke  Museum  by  Prof. 
Trevor  Kincaid.  Accession  information 
indicates  these  human  remains  were 
recovered  from  an  unknown  location  in 
the  vicinity  of  Seattle,  WA.  In  the  1970s, 
these  human  remains  were  brought  to 
the  Department  of  Anthropology, 
Central  Washington  University.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1943,  human  remains  representing 
one  individual  were  removed  by  Mr. 
Harold  Hammer  diuing  a  house 
construction  in  Seattle,  King  County, 
WA,  and  donated  to  the  Burke  Museum 
by  the  Seattle  Coroner's  Office.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

At  an  unxnown  date,  himian  remains 
representing  one  individual  were 
removed  from  an  unknown  location  in 
the  vicinity  of  Seattle  and  donated  to 
the  Biuke  Museum  by  Rev.  Lester 
Pontius.  In  the  1970s,  these  human 
remains  were  brought  to  the  E)epartment 
of  Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1959,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  the  Dash  Point  site  (45- 
PI-^1),  Pierce  County,  WA,  by  Mr.  M.V. 
Petersen,  Butler,  and  Gamer  and 
donated  to  the  Burke  Museum.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1966,  human  remains  representing 
one  individual  were  recovered  from  the 
Beachcrest  Addition,  Thurston  County, 
WA  by  the  Thurston  County  Sheriffs 
Office  and  donated  to  the  Burke 
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Museum.  In  the  1970s,  these  human 
remains  were  brought  to  the  Department 
of  Anthropology.  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Morphological  evidence  indicates 
these  individuals  are  Native  American 
based  oQ  dental  patterns  and  cranial 
formation.  Anthropological  evidence, 
including  continuities  of  technology 
and  material  culture,  indicates 
continuous  occupation  by  Salishan 
peoples  over  the  last  2,000  years  in  the 
Puget  Sound  region  of  Washington  State 
which  includes  the  sites  and  vicinities 
listed  above.  Consultation  evidence, 
including  oral  history,  presented  by 
representatives  of  the  Puyallup  hidian 
Tribe  of  Indians  and  the  Muckleshoot 
Indian  Tribe  further  support  this 
evidence  of  occupation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Department 
of  Anthropology,  Central  Washington 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
ten  individuals  of  Native  American 
ancestry.  Officials  of  the  Department  of 
Anthropology,  Central  Washington 
University  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Puyallup  Indian  Tribe  of  Indians 
and  the  Muckleshoot  Indian  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Puyallup  Indian  Tribe  of  Indians 
and  the  Muckleshoot  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Steven  Hackenberger, 
Chair,  Department  of  Anthropology, 
Central  Washington  University,  400  E. 
8th  Ave.,  Ellensburg,  WA  98926-7544; 
telephone:  (509)  963-3201,  fax  (509) 
963-3215,  before  July  11, 1997. 
Repatriation  of  the  human  remains  to 
the  Puyallup  Tribe  of  Indians  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  June  3,  1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeohgist, 

Manager,  Archeology  and  Ethnography 

Progrom. 

(FR  Doc.  97-15224  Filed;  6-10-97  8:45  am] 

BILUNG  COOE  4310-70-F 
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National  P 
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Notice  of  Inveniory  Completion  for 
Native  American  Human  Remains  from 
Prince  William  Sound,  AK  in  the 
Possession  of  the  DefMrtment  of 
Antfiropology,  Central  Washington 
University,  Ellensburg,  WA 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  from  Prince  William  Sourid. 
AK.  in  the  possession  of  the  Department 
of  Anthropology,  Central  Washington 
University,  Ellensburg,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Department  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Chugach  Alaska  Corporation. 

In  1902,  human  remains  were 
recovered  from  Billy's  Hole  cave  on  an 
island  in  Prince  William  Sound,  AK,  by 
Edmond  S.  Meany.  During  the  1970s, 
human  remains  representing  a 
minimum  of  two  individuals  from  this 
site  were  transferred  to  the  Department 
of  Anthropology  at  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Archeological  and  ethnographic 
evidence  from  the  islands  of  Prince 
William  Sound,  including  manner  of 
internment,  continuity  of  technology, 
and  cultural  items  indicate  continuous 
occupation  by  the  same  communities 
from  the  precontact  period  to  the 
present.  Oral  tradition  presented  by  the 
representatives  of  the  Chugach  Alaska 
Corporation  also  supports  Chugach 
occupation  of  this  area  throughout  this 
period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Department 
of  Anthropology,  Central  Washington 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
two  individuals  of  Native  American 
ancestry.  Officials  of  the  Department  of 
Anthropology,  Central  Washington 
University  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Chugach  Alaska  Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Chugach  Alaska  Corporation. 


Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Steven  Hackenberger, 
Chair,  Department  of  Anthropology, 
Central  Washington  University,  400  E. 
8th  Ave.,  Ellensburg,  WA  98926-7544; 
telephone:  (509)  963-3201,  fax  (509) 
963-3215  .  before  July  11. 1997. 
Repatriation  of  the  human  remains  to 
the  Chugach  Alaska  Corporation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  June  3. 1997. 

Francis  P.  McManamon. 
Departmental  Consulting  Archeohgist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-15228  Filed;  6-10-97  8:45  am) 
BILUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains, 
Associated  Funerary  Objects,  and  an 
Unassoclated  Funerary  Object  from 
Hartstine  Island,  Mason  County,  WA  in 
the  Possession  of  the  Burke  Museum, 
University  of  Washington,  Seattle,  WA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains,  associated  funerary  objects, 
and  an  unassoclated  funerary  object 
from  Hartstine  Island,  Mason  County, 
WA,  in  the  possession  of  the  Burke 
Museum,  University  of  Washington, 
Seattle,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Burke  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Squaxin  Island 
Tribe. 

In  1923,  human  remains  representing 
two  individuals  were  removed  from 
graves  on  Hartstine  Island,  Mason 
County,  WA  by  Mr.  A.G.  Colley  and 
donated  to  the  Burke  Museum.  No 
known  individuals  were  identified.  The 
six  associated  funerary  objects  include 
five  wood  fragments  and  one  copper- 
stained  stone. 

Also  in  1923,  cultural  items 
consisting  of  a  whalebone  club  and  soil 
from  a  grave  on  Hartstine  were  removed 
by  Mr.  A.G.  Colley  and  donated  to  the 
Burke  Museum.  No  human  remains 
from  this  grave  are  present. 
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Hartstine  Island  has  been  identified  as 
having  been  occupied  by  the  Squaxin 
Island  Tribe  from  pre-contact  times  into 
the  historic  period  based  on  historical 
documents,  ethnographic  and 
anthropological  evidence,  and 
continuity  of  material  culture.  Oral 
history  presented  by  representatives  of 
the  Squaxin  Island  Tribe  further 
supports  this  conclusion. 

Based  on  the  above  mentioned 
information,  officials  of  the  Burke 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Burke  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  six  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Officials  of  the  Burke  Museum  have 
further  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(B},  these  two  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Lastly,  officials  of  the  Burke  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains,  associated 
funerary  objects,  and  unassociated 
funerary  objects  and  the  Squaxin  Island 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Squaxin  Island  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  James  Nason,  Chair  of  the 
Repatriation  Committee,  Burke 
Museum,  Box  353010.  University  of 
Washington,  Seattle.  WA  98195; 
telephone:  (206)  543-9680,  before  July 
11,  1997.  Repatriation  of  the  human 
remains,  associated  funerary  objects, 
and  unassociated  funerary  objects  to  the 
Squaxin  Island  Tribe  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
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The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  June  2, 1997. 
Francia  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-15225  Filed;  6-10-97  8:45  am] 
BILUNQ  CODE  4310-70-F 


DEPARTMENT  OF  THE  IhfTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  In  the  Possession  of  the 
Milwaukee  Public  Museum,  Milwaukee, 
Wi 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Craves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  {a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI,  which 
meet  the  definition  of  "sacred  objects" 
under  Section  2  of  the  Act. 

The  cultural  items  include  a  bear- 
cubskin  medicine  bag,  two  pinesnake 
skins,  and  two  birchbJark  cases  for  the 
snake  skins. 

In  1910,  Dr.  Samuel  A.  Barrett, 
Curator  of  Anthropology  at  the 
Milwaukee  Public  Museum  piu-chased 
these  cultural  items  as  a  set  from 
Spekapuwikweu  (also  known  as 
Ashkapokok  Annamitta  Neconish), 
daughter  of  Animita  (also  known  as 
Frank  Annamitta)  on  the  Menominee 
Reservation,  Keshena,  WI.  Museum 
catalogue  information  states  these  items 
were  said  to  be  associated  with  the 
Menominee  Medicine  Lodge/Mitawin, 
although  other  documentation  by  Dr. 
Barrett  indicates  they  were  exclusively 
used  for  "sorcery." 

Authorized  representatives  of  the 
Menominee  Indian  Tribe  of  Wisconsin 
acting  on  behalf  of  Mr.  Richard 
Annamitta,  Sr.  have  identified  these  five 
cultural  items  as  specific  ceremonial 
objects  needed  by  Mr.  Richard 
Annamitta,  Sr.  for  the  practice  of  on- 
going and  traditional  ceremonial  and 
religious  traditions,  specifically  the 
Mitawin  or  Grand  Medicine  Lodge. 
Information  provided  by  Mr.  Richard 
Annamitta.  Sr.  and  other  authorized 
Menominee  tribal  representatives 
indicates  these  items  are  rightfully 
inherited  only  by  male  descendants  of 
the  owner,  and  further  that  such  items 
could  not  have  been  rightfully  alienated 
by  any  other  person.  This  claim  is  also 


supported  by  the  Menominee  Indian 
Tribe  of  Wisconsin  and  members  of  Mr. 
Annamitta's  extended  family.  Further, 
Mr.  Richard  Annamitta.  Sr.  has 
presented  proof  of  direct  lineal  descent 
frt)m  the  last  rightful  owner,  Animita/ 
Frank  Annamitta,  as  his  grandson  and  is 
the  current  rightful  inheritor  of  these 
cultural  items. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(C),  these 
five  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Milwaukee 
Public  Museum  have  also  determined 
that,  pursuant  to  25  U.S.C.  3005 
(a)(5)(A),  Mr.  Richard  Annamitta,  Sr.  is 
the  direct  lineal  descendant  of  the 
individual  who  owned  these  sacred 
objects. 

This  notice  has  been  sent  to  Mr. 
Richard  Annamitta,  Sr.  and  officials  of 
the  Menominee  Indian  Tribe  of 
Wisconsin.  Any  other  lineal  descendent 
who  believes  him  or  herself  to  be 
culturally  affiliated  with  these  objects 
should  contact  Ann  McMullen,  Ph.D., 
Curator  of  North  American  Ethnology, 
Milwaukee  Public  Museum,  800  West 
Wells  St.,  Milwaukee,  WI  53233; 
telephone:  (414)  278-2786,  fax  (414) 
278-6100  before  July  11,  1997. 
Repatriation  of  these  objects  to  Mr. 
Richard  Annamitta,  Sr.  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  June  3,  1997. 
Francis  P.  McManamon,    < 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.97-15227  Filed;  6-10-97  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Washington  State  in  the  Possession  of 
the  Department  of  Anthropology, 
Central  Washington  University, 
Ellensburg,  WA 

AGENCY:  NaUonal  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
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completion  of  an  inventory  of  human 
remains  from  Washington  State  in  the 
possession  of  the  Department  of 
Anthropology,  Central  Washington 
University,  Ellensburg,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Department  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Puyallup  Indian  Tribe  of  Indians  and 
the  Muckleshoot  Indian  Tribe. 

In  1896,  human  remains  representing 
one  individual  were  removed  from 
"under  a  fir  tree"  by  M.  Choir  near  Lake 
Washington,  Seattle,  King  County,  WA, 
and  donated  to  the  Burke  Museum.  In 
the  1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1913  or  1914,  human  remains 
representing  one  individual  was 
recovered  by  Mr.  Williams  during  a  re- 
grade  of  Jackson  Street  in  Seattle,  King 
County,  WA,  and  donated  to  the  Burke 
Museum.  In  the  1970s,  these  human 
remains  were  brought  to  the  Department 
of  Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1921,  human  remains  representing 
a  minimiun  of  two  individuals  were 
removed  from  Othello  Street  on  Lake 
Washington  in  Seattle,  King  County, 
WA  during  city  street  construction. 
These  human  remains  were  donated  to 
the  Burke  Museum  that  same  year  by 
the  Seattle  Coroner's  Office.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Around  1925,  human  remains 
representing  one  individual  were 
donated  to  the  Burke  Museum  by  Prof. 
Trevor  Kincaid.  Accession  information 
indicates  these  human  remains  were 
recovered  from  an  unknown  location  in 
the  vicinity  of  Seattle,  WA.  hi  the  1970s, 
these  human  remains  were  brought  to 
the  Department  of  Anthropology, 
Central  Washington  University.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1943,  human  remains  representing 
one  individual  were  removed  by  Mr. 
Harold  Hammer  during  a  house 
construction  in  Seattle,  King  County, 
WA,  and  donated  to  the  Burke  Museum 
by  the  Seattle  Coroner's  Office.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropologjr',  Central  Washington 
University.  No  known  individuals  were 


identified.  No  associated  funerary 
objects  are  present. 

At  an  unknovina  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  in 
the  vicinity  of  Seattle  and  donated  to 
the  Burke  Museum  by  Rev.  Lester 
Pontius.  In  the  1970s,  these  human 
remains  were  brought  to  the  Department 
of  Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  ftmerary 
objects  are  present. 

In  1959,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  the  Dash  Point  site  (45- 
PI-41),  Pierce  County,  WA,  by  Mr.  M.V. 
Petersen,  Butler,  and  Gamer  and 
donated  to  the  Burke  Museum.  In  the 
1970s,  these  human  remains  were 
brought  to  the  Department  of 
Anthropology,  Central  Washington 
University.  No  knowm  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1966,  human  remains  representing 
one  individual  were  recovered  from  the 
Beachcrest  Addition,  Thurston  County, 
WA  by  the  Thurston  County  Sheriff's 
Office  and  donated  to  the  Burke 
Museum.  In  the  1970s,  these  human 
remains  were  brought  to  the  Department 
of  Anthropology,  Central  Washington 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Morphological  evidence  indicates 
these  individuals  are  Native  American 
based  on  dental  patterns  and  cranial 
formation.  Anthropological  evidence, 
including  continuities  of  technology 
and  material  culture,  indicates 
continuous  occupation  by  Salishan 
peoples  over  the  last  2,000  years  in  the 
Puget  Sound  region  of  Washington  State 
which  includes  the  sites  and  vicinities 
listed  above.  Consultation  evidence, 
including  oral  history,  presented  by 
representatives  of  the  Puyallup  Indian 
Tribe  of  Indians  and  the  Muckleshoot 
Indian  Tribe  further  support  this 
evidence  of  occupation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Department 
of  Anthropology,  Central  Washington 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
ten  individuals  of  Native  American 
ancestry.  Officials  of  the  Department  of 
Anthropology,  Central  Washington 
University  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Puyallup  Indian  Tribe  of  Indians 
and  the  Muckleshoot  Indian  Tribe. 


This  notice  has  been  sent  to  officials 
of  the  Puyallup  Indian  Tribe  of  Indians 
and  the  Muckleshoot  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Steven  Hackenberger, 
Chair,  Department  of  Anthropology, 
Central  Washington  University,  400  E. 
8th  Ave.,  Ellensburg,  WA  98926-7544; 
telephone:  (509)  963-3201,  fax  (509) 
963-3215,  before  July  11, 1997. 
Repatriation  of  the  human  remains  to 
the  Puyallup  Tribe  of  Indians  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  June  3, 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  97-15226  Filed  &-10-97;  8:45  am) 

BiLUNQ  CODE  4310-70-F 


DEPARTMENT  OF  JUSTICE 

^4otice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Notice  is  hereby  given  that  on  April 
11,  1997,  a  proposed  Consent  Decree  in 
United  States  v.  Gold  Field  Mining 
Corp..  Civil  Action  No.  96-2146-JWL 
(D.  Kan.)  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Kansas.  The  proposed  Consent  Decree 
resolves  the  United  States'  claims  in  this 
action  against  Gold  Fields  Mining 
Corporation  ("Gold  Fields")  and  Viacom 
International  Incorporated  ("Viacom") 
regarding  their  liability  under  Section 
107(a)  of  CERCLA,  42  U.S.C.  §  9607(a), 
for  response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  Cherokee  County 
Superfund  Site — Galena  Subsite  in 
Cherokee  County,  Kansas  ("Subsite"). 

The  proposed  Consent  Decree 
requires,  inter  alia,  that  Gold  Fields  and 
Viacom  will  pay  to  the  EPA  Hazardous 
Substance  Superfund  $2,100,000  and 
$492,000,  respectively.  The  proposed 
Consent  Decree  grants  to  the  defendants 
a  covenant  not  to  sue  and  the 
contribution  protection  afforded  by 
Section  113(f)(2)  of  CERCLA.  42  U.S.C. 
§  9613(f)(2),  for  matters  addressed  in  the 
proposed  Consent  Decree.  The  proposed 
Consent  Decree  contains  reopeners 
which  allow  the  United  States,  in 
certain  situations,  to  institute  additional 
proceedings  to  require  the  defendants  to 
perform  response  actions  or  reimburse 
the  United  States  for  additional  costs  of 
response. 
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The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Gold 
Field  Mining  Corp..  DOJ  No.  90-11-2- 
1081. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Kansas,  500  State  Avenue,  Suite  360, 
Kansas  City,  Kansas  66101;  and  at  the 
Consent  Decree  library,  1120  G  Street, 
N.W.  4di  Floor,  Washington,  D.C. 
20005.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
When  requesting  a  copy,  please  enclose 
a  check  in  the  amount  of  $7.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  97-15230  Filed  &-10-97;  8:45  am] 

BHJJNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  Meeting 

TIME  AND  DATA:  8:00  a.m..  Tuesday,  July 

1,  1997. 

PLACE:  Sheraton  City  Centre,  1143  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20037. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEREO:  Update  on 
the  Corrections  Program  Office  Violent 
Offender  and  Truth  In  Sentencing  Grant 
Program,  update  on  the  NIC  Executive 
Excellence  Program,  a  history  of  NIC 
Work  Plan/Feasibility  Study,  victims 
issues  discussion  points,  a  status  report 
on  the  Mental  Health  Survey  in  Jails,  an 
update  on  NIC's  Strategic  Planning,  the 
NIC  Program  Plan  for  FY  1998,  election 
of  officers  and  liaisons,  and  a  quarterly 
report  from  the  Office  of  Justice 
Programs. 

F0«  FURTHER  INFORMATION  CONTACT: 

Larry  Solomon,  Deputy  Director,  (202) 

307-3106,  ext.  155. 

Morris  L.  Thigpen, 

Director. 

|FR  Doc.  97-15295  Filed  6-10-97;  8:45  am] 

aiLUNQ  CODE  4410-36-M 


DEPARTMENT  OF  LABOR 

Offic«  of  the  Secretary 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Attestations  by  Employers  Using  Alien 
Crewmemtiers  for  Longshore  Activities 
in  U.S.  Ports 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95).  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
Attestation  by  Employers  Using  Alien 
Crewmembers  to  Perform  Longshore 
Work  at  Locations  in  the  State  of  Alaska. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  11,  1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  coilection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g., 
permitting  electronic  submissions  of 
responses. 

ADDRESSEE:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  903  3-A,  Attestation  by 
Employers  Using  Alien  Crewmembers 
for  Longshore  Activities  in  the  State  of 
Alaska,  should  be  directed  to  James 
Norris,  Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room 
N^456.  Washington.  D.C.  20210  ((202) 
219-5263  (this  is  not  a  toll-free 
number)). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  information  collection  is  required 
due  to  amendments  to  section  258  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  et  seq.)  (NA).  The 
amendments  created  an  Alaska 
exception  to  the  general  prohibition  on 
the  performance  of  longshore  work  by 
alien  crewmembers  in  U.S.  ports.  Under 
the  Alaska  exception,  before  any 
employer  may  use  alien  crewmembers 
to  perform  longshore  work  in  the  State 
of  Alaska,  it  must  submit  an  attestation 
to  ETA  containing  the  elements 
prescribed  by  the  INA. 

The  INA  further  requires  that  the 
Department  make  available  for  public 
examination  in  Washington,  DC,  a  list  of 
employers  which  have  filed  attestations, 
and  for  each  such  employer,  a  copy  of 
the  employer's  attestation  and 
accompanying  documentation  it  has 
received. 

n.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  under  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  employers'  seeking  to  use 
alien  crewmembers  to  perform 
longshore  activities  at  locations  in  the 
State  of  Alaska. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  without 
change. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Title:  Attestations  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  at  Locations  in  the  State  of 
Alaska. 

OMB  Number:  2005-AB03. 

Affected  Public:  Businesses  or  other 
for-profit. 

Form;  Form  ETA  9033-A. 

Total  Respondents:  350. 

Frequency  of  Response:  Annually. 

Total  Responses:  350. 
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Average  Burden  Hours  per  Response: 
3. 

Estimate  Total  Annual  Burden  Hours: 
1,050. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington  D.C.  this  5th  day  of 
June,  1997. 
John  R.  Beverly,  m, 
Director,  U.S.  Employment  Service. 
[FR  Doc.  97-15260  Filed  6-10-97;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPAP-^Mc-N-^ 


.*=^0R 


Emp  ovt  eot  and  Training 
Admtr.i&tration 

^roDosed  Cofiection;  Comment 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revised 
collection  of  the  Siunmer  Youth 
Employment  Program. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
Av«ust  11,  1997. 

Tne  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  James  Wiggins,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
Telephone  (202)  219-7533  ext.  164  (this 
is  not  a  toll-free  number);  internet 
address — wigginsj@doleta.gov;  fax 
number  (202)  219-7190. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  Job  Training  Partnership 
Act  Program,  title  JIB,  the  Department  of 
Labor  has  established  the  Summer 
Youth  Employment  and  Training 
Program  to:  (1)  Enhance  the  basic 
education  skills  of  youth;  (2)  encourage 
school  completion  or  enrollment  in 
supplementary  or  alternative  school 
programs;  provide  eligible  youth  with 
exposure  to  the  world  of  work;  and  (3) 
enhance  the  citizenship  skills  of  youth. 
The  Department  of  Labor  is  responsible 
for  overseeing  these  programs.  In  order 
to  carry  out  that  responsibility,  the 
Department  will  be  revising  the 
reporting  instructions  and  monitoring 
instruments. 

n.  Current  Actions 

The  changes  being  proposed  will  be 
consistent  with  the  current  emergency 
request  which  has  been  forwarded  to  the 
Office  of  Management  and  Budget  The 
Department  is  requesting  reporting  at 
three  points  during  the  summer 
program — plan,  mid  and  final.  This 
information  will  permit  the  Department 
to  fulfill  requests  from  the  U.S. 
Congress,  the  Administration,  the  media 
and  the  public. 

Type  or  Review:  Extension. 

Agency:  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

Title:  Summer  Youth  Employment 
and  Training  Program. 

OMB  Number:  1205-XXXX. 

Recordkeeping:  Retention  for  three 
years. 

Affected  Public:  States. 


Cite/Reference/Fonn/etc:  Summer 
Reporting  (Plan/Mid/Final)  and 
Regional  Monitoring. 

Total  Respondents:  56. 

Frequency:  Plan,  Mid-Summer  and 
End  of  Summer. 

Total  Responses:  168. 

Average  Time  per  Response:  Two 
hours  per  report  each  report. 

Estimated  Total  Burden  Hours:  6717. 

Tofay  Burden  Cost  (operating/ 
maintaining):  $750.00. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  5, 1997. 
Gurtes  L.  Atkinson, 

Deputy  Administrator.  Office  of  Job  Training 

Programs. 

(FR  Doc.  97-15259  Filed  6-10-97;  8:45  am) 

BIUJNO  CODE  4S10-3(MI 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Unemployment  Insurance  Customer 
Satisfaction  Survey 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden , 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiuiity  to  comment  on  proposed 
and/or  continuing  collections  of 
information,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95).  This  program  helps  to  ensure 
that  requested  data  can  be  provided  in 
the  desired  format,  reporting  burden  is 
minimized,  reporting  forms  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Unemployment  Insurance  Service  of  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  customer 
satisfaction  survey  of  Unemployment 
Insurance  claimants.  A  copy  of  the 
proposed  satisfaction  survey  can  be 
obtained  by  contacting  the  employee 
listed  below  in  the  contract  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  11,  19^. 
If  you  anticipate  submitting  written 
comments,  but  find  it  difficult  to  do  so 
within  the  length  of  time  allowed  by 


this  notice,  you  should  request  an 
extension  from  the  contact  person  listed 
below  as  soon  as  possible.  An  effort  will 
be  made  to  accommodate  each  request, 
unless  otherwise  justified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pavosevich,  U.S.  Dept.  of  Labor, 
Unemployment  Insurance  Service, 
Room  C— 4514,  200  Constitution  Ave. 
N.W.,  Washington,  D.C.  20210,  (202) 
219-5312,  (this  is  not  a  toll-6«e 
number),  internet  address: 
robp@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Customer  satisfaction  has  become  a 
key  area  of  focus  in  the  Federal 
Government.  The  United  States 
Department  of  Labor  Employment  and 
Training  Administration  is  seeking  to 
determine  the  degree  to  which  the 
Unemployment  Insurance  (UI)  system 
provides  satisfactory  service  to  its 
claimant  customers.  This  project  is  for 
the  development  and  implementation  of 
a  nationally  representative  customer 


satisfaction  survey  for  UI  claimants 
only.  The  objectives  of  this  survey  are 
to  support  the  Federal  role  in  such  tasks 
as  oversight  and  national  program 
development.  The  survey  satisfies  the 
intent  of  Executive  Order  12862  by 
enabling  the  Department  of  Labor  to 
develop  customer  satisfaction 
benchmarks  to  which  individual  States 
may  compare  results  from  their  own 
surveys. 

n.  Current  Actions 

The  survey  will  be  administered  to 
3,000  claimants  in  sixteen  different 
States.  Each  of  the  States  will  provide 
the  data  on  claimants.  It  is  estimated 
that  the  burden  of  collecting  this 
administrative  data  is  80  hours  per  State 
for  a  total  of  1 ,280  hours.  The  survey 
will  then  be  done  over  the  telephone  in 
an  average  of  fifteen  minutes  per 
claimant  (750  total  burden  hours). 
Computer  Assisted  Telephone 
Interviewing  (CATI)  will  be  used  to 
conduct  the  survey  in  order  to  reduce 
the  burden  on  respondents  and  provide 


greater  accuracy.  All  respondents  will 
be  informed  that  the  information  they 
provide  will  be  kept  strictly 
confidential.  All  data  will  be  collected 
by  a  private  contractor  and  only 
information  that  will  preclude  any 
individual's  identification  will  be 
provided  to  the  U.S.  [Department  of 
Labor.  This  data  collection  process  from 
individuals  and  states  will  occur  only 
once.  The  total  burden  of  collecting  the 
administrative  data  and  conducting  the 
survey  is  estimated  to  be  2,030  hours. 

Public  comments  are  being  solicited 
to  address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden, 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Insurance 
Claimant  Customer  Satisfaction  Survey. 

OMB  Number:  1205— New. 

Affected  Public:  Individuals  or 
Households  and  State  Government. 


Cite/relerence 

Total  re- 
spondents 

Frequency 

Total  re- 
sponses 

Avg.  time  per 
resp. 

Burden 
hours 

State 

16 
3,000 

One-time 

One-time 

16 
3,000 

80  hrs  

1,280 

Survey 

15  min  

750 

Totals  

2,030 

Total  Burden  Cost  (capital/startup): 
$43,551. 

Total  Burden  Cost  (operating/ 
maintaining):  $94,296. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C,  this  fourth  day 
of  June,  1997. 

Grace  A.  Kilbane, 

Director,  Unemployment  Insurance  Service. 

(FR  Doc.  97-15261  Filed  6-10-97;  8:45  ami 

BHJJNGCOOE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 


of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits, 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decision  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
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published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  braiefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determiiiation  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Exterminations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  Parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA970001  (Feb.  14,  1997) 

MA970002  (Feb.  14.  1997) 

MA97O003  (Feb.  14,  1997) 

MA970006  (Feb.  14,  1997) 

MA97OO07  (Feb.  14,  1997) 

MA970008  (Feb.  14,  1997) 

MA970009  (Feb.  14,  1997) 

MA970010  (Feb.  14, 1997) 

MA970013  (Feb.  14,  1997) 

MA97O017  (Feb.  14,  1997) 

MA970018  (Feb.  14,  1997) 

MA970019  (Feb.  14,  1997) 

MA97O020  (Feb.  14,  1997) 

MA970021  (Feb.  14,  1997) 
New  Jersey 

N)970002  (Feb.  14,  1997) 
Rhode  Island 

RI970001  (Feb.  14,  1997) 

RI970002  (Feb.  14, 1997) 

Volume  n 

District  of  Columbia 

DC970001  (Feb.  14, 1997) 

DC970OO2  (Feb.  14, 1997) 

DC9700O3  (Feb.  14, 1997) 
Maryland 

MD970008  (Feb.  14,  1997) 

MD970017  (Feb.  14,  1997) 

MD970034  (Feb.  14.  1997) 

MD970035  (Feb.  14.  1997) 

MD970036  (Feb.  14,  1997) 

MD970047  (Feb.  14, 1997) 

MD970048  (Feb.  14, 1997) 

MD97O056  (Feb.  14, 1997) 


MD970057  (Feb. 
Pennsylvania 

PA970018  (Feb. 

FA970042  (Feb. 

PA970065  (Feb. 
Virginia 

VA970022  (Feb. 

VA970025  (Feb. 

VA970034  (Feb. 

VA970039  (Feb. 

VA970048  (Feb. 

VA970052  (Feb. 

VA970058  (Feb. 

VA970063  (Feb. 

VA970078  (Feb. 

VA970079  (Feb. 

VA970103  (Feb. 

VA970104  (Feb. 

VA970105  (Feb. 
West  Virginia 

WV970002  (Feb. 

WV9  70003  (Feb, 

WV970006  (Feb. 


14, 1997) 

14,  1997) 
14,  1997) 
14,  1997) 

14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 

.  14, 1997) 
.  14,  1997) 
,  14,  1997) 


Volume  in 

Kentucky 
KY970001  (Feb.  14,  1997) 
KY970002  (Feb.  14,  1997) 
KY970003  (Feb.  14,  1997) 
KY970004  (Feb.  14, 1997) 
KY970006  (Feb.  14,  1997) 
KY970007  (Feb.  14.  1997) 
KY970025  (Feb.  14,  1997) 
KY970O27  (Feb.  14,  1997) 
KY970028  (Feb.  14,  1997) 
KY970029  (Feb.  14,  1997) 
KY970035  (Feb.  14,  1997) 
KY970044  (Feb.  14,  1997) 

Volume  rv 

Illinois 
IL970008  (Feb.  14, 1997) 
IL970009  (Feb.  14,  1997) 

Minnesota 
MN970005  (Feb.  14, 1997) 
MN970007  (Feb.  14, 1997) 
MN970008  (Feb.  14,  1997) 
MN970Q12  (Feb.  14,  1997) 
MN970015  (Feb.  14, 1997) 
MN970017  (Feb.  14,  1997) 
MN970027  (Feb.  14,  1997) 
MN970031  (Feb.  14,  1997) 
MN970035  (Feb.  14,  1997) 
MN970039  (Feb.  14,  1997) 
MN970046  (Feb.  14,  1997) 
MN970047  (Feb.  14,  1997) 
MN970049  (Feb.  14,  1997) 
MN970058  (Feb.  14, 1997) 
MN970059  (Feb.  14, 1997) 
MN970061  (Feb.  14,  1997) 

Ohio 

OH970001  (Feb.  14,  1997) 
OH970002  (Feb.  14,  1997) 
OH970003  (Feb.  14,  1997) 
OH970012  (Feb.  14, 1997) 
OH970014  (Feb.  14, 1997) 
OH970024  (Feb.  14, 1997) 
OH970026  (Feb.  14, 1997) 
OH970027  (Feb.  14,  1997) 
OH970028  (Feb.  14.  1997) 
OH970029  (Feb.  14,  1997) 
OH970032  (Feb.  14,  1997) 
OH970034  (Feb.  14,  1997) 
OH970035  (Feb.  14,  1997) 

Wisconsin 
WI970001  (Feb.  14, 1997) 


W1970002  (Feb. 
WI970003  (Feb. 
WI970004  (Feb. 
WI9  70005  (Feb. 
W1970006  (Feb. 
WI970007  (Feb. 
W1970008  (Feb. 
W1970009  (Feb. 
WI970010  (Feb. 
WI970011  (Feb. 
WI970012  (Feb. 
WI970013  (Feb. 
WI970C14  (Feb. 
WI970015  (Feb. 
WI970016  (Feb. 
WI970017  (Feb. 
WI970018  (Feb. 
W1970019  (Feb. 
WI970020  (Feb. 
WI970021  (Feb. 
WI970022  (Feb. 
WI970024  (Feb. 
WI970025  (Feb. 
WI970026  (Feb. 
WI970027  (Feb. 
W1970028  (Feb. 
WI970029  (Feb. 
WI97OO30  (Feb. 
WI970031  (Feb. 
WI970G32  (Feb. 
WI970033  (Feb. 
WI970034  (Feb. 
WI970035  (Feb. 
WI970036  (Feb. 
WI970037  (Feb. 
WI970039  (Feb. 
WI970041  (Feb. 
WI970O49  (Feb. 
WI970066  (Feb. 
W1970067  (Feb. 

Volume  V 

Kansas 

KS9700O4  (Feb. 

KS970006  (Feb. 

KS970007  (Feb. 

KS970008  (Feb. 

KS970009  (Feb. 

KS970012  (Feb. 

KS970O13  (Feb. 

KS970016  (Feb. 

KS970017  (Feb. 

KS970021  (Feb. 

KS970023  (Feb. 

KS970025  (Feb. 

KS970026  (Feb. 

KS970029  (Feb. 

KS970061  (Feb. 
Louisiana 

LA970005  (Feb. 

LA970009  (Feb. 

LA970018  (Feb. 
Texas 

TX970018  (Feb. 


14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 


14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 

14,  1997) 
14,  1997) 
14,  1997) 

14,  1997) 


Volume  VI 

Colorado 

CO970001  (Feb.  14,  1997) 

South  Dakota 

SD970O03  (Feb.  14,  1997) 
SD970005  (Feb.  14,  1997) 
SD970006  (Feb.  14. 1997) 

Vo7uine  V27 
None 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Actp, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Goverrmient  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  6th  day  of 
June  1997. 

Carl ).  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[PR  Doc.  97-15277  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

OSHA  Data  Collection  System 
[Docket  ICR  97-17] 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice;  proposed  collection 
request;  submitted  for  public  comment 
and  recommendations. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 


opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
request  for  the  OSHA  Data  Collection 
System.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  11,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  resfKjnses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-17.  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210,  (202) 
219-7894.  Written  comments  limited  to 
10  pages  or  less  in  length  may  also  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joseph  DuBois,  Office  of  Statistics, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3647,  200  Constitution 
Ave.,  NW.,  Washington  DC  20210.  (202) 
219-6463.  Copies  of  the  reference 


information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed 
immediately  to  persons  who  request 
copies  by  telephoning  Barbara  Bielaski 
at  (202)  219-7177.  For  electronic  copies 
of  the  information  collection  request  on 
the  OSHA  Data  Collection  System, 
contact  the  Labor  News  Bulletin  Board 
(202)  219-4784;  or  OSHA's  WebPage  on 
Internet  at  http://wv\rw.osha.gov/  (click 
on  Standards). 

SUPPLEMENTARY  INFORMATION: 

Background 

To  meet  many  of  OSHA's  program 
needs.  OSHA  is  proposing  to  continue 
its  data  system  to  collect  occupational 
injury  and  illness  data  and  information 
on  niunber  of  workers  employed  and 
number  of  hours  worked  from 
establishments  in  portions  of  the  private 
sector.  OSHA  will  collect  data  from 
80,000  employers  required  in  1997  to 
create  and  maintain  records  pursuant  to 
CFR  Part  1904.  These  data  will  allow 
OSHA  to  calculate  occupational  injiuy 
and  illness  rates  and  to  focus  its  efforts 
on  individual  workplaces  with  ongoing 
serious  safety  and  health  problems. 
Successful  implementation  of  the  data 
collection  system  is  critical  to  OSHA's 
reinvention  efforts.  The  data  collected 
will  allow  the  Agency  to  deal  with  a 
larger  number  of  employers  without 
massive  increases  in  resources,  will 
reduce  intrusive  interventions  in 
workplaces  that  are  relatively  safe,  and 
will  lead  to  improved  workplace  safety 
and  health  for  America's  workers.  The 
data  collection  system  is  also  critical  to 
the  Agency's  Government  Performance 
and  Results  Act  (GPRA)  requirements. 
The  data  will  enable  OSHA  to  monitor 
the  results  of  agency  activities,  quantify 
and  evaluate  the  successes  and  failure  of 
its  various  programs  based  on  program 
results,  identify  the  most  efficient  and 
effective  program  mix,  and  promote  the 
development  of  programs  and  policies 
based  on  outcome  data. 

Current  Action 

This  notice  requests  OMB  approval  of 
the  paperwork  requirements  for  the 
OSHA  Data  Collection  System. 

Type  of  Review:  Extension  of  existing 
approval. 

Agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Ciepartment 
of  Labor. 

Title  OSHA  Data  Collection  System. 

OMB  Number:  1218-0209. 

Agency  Number:  ICR-97-17. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit  and  State,  Local  or  Tribal 
Government. 
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Form:  OSHA  Form  196A  and  OSHA           Number  of  Respondents:  80.000.                 Estimated  Total  Buixkn  Hours:  35.000 
Form  198B.                                                          Estimated  Time  Per  Respondent:  30                houn 

minutes 

Cite/reference 

Total  re- 
spondents 

Frequency 

Total  re- 
sponses 

Average  time  per  response 

Burden 

OSHA  Form  196A 

10,000 
70,000 

Annually  .._ _..: 

AnnuaNy  „... 

10,000 
70.000 

30  minutes i. 

30  minutes — 

(*) 

OSHA  Fortn  196B 

36,000  hours. 

Total  Burden  Cost  (capital/startup/ 
operating/maintenance):  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  be  also 
become  a  matter  of  public  record. 

Signed  this  3  day  of  June  1997. 
Stephen  A.  Newell, 
Director,  Office  of  Statistics. 
IFR  Doc.  97-15262  Filed  6-11-97;  8:45  am] 
BiLUNQ  COOE  4S10-26-M 
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■^-ationa  En  do  Moment  for  the  Arts; 
(k>mt>ind<3  Arts  Panel 

Pursiiant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Folk  and 
Traditional  Arts  Section  (Creation  and 
Presentation,  Heritage  and  Preservation, 
Education  and  Access,  and  Planning 
and  Stabilization  categories)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  7-11, 1997.  The  panel  will 
meet  from  9:00  a.m.  to  7:00  p.m.  on  July 
7  and  10;  from  9:00  a.m.  to  5:30  p.m.  on 
July  8  and  11;  and  from  10:00  a.m.  to 
3:30  p.m.  on  July  9.  The  panel  will  meet 
in  Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20506.  A  portion  of 
this  meeting,  from  10:30  a.m.  to  12:00 
p.m.  on  July  11  will  be  open  to  the 
public  for  a  policy  and  guidelines 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  7:00  p.m.  on 
July  7  and  10;  from  9:00  a.m.  to  5:30 
p.m.  on  July  8;  from  10:00  a.m.  to  3:30 
p.m.;  from  9:00  a.m.  to  10:30  a.m.  and 
from  1:00  p.m.  to  5:30  p.m.  on  July  11, 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 


applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4).  (6)  and  (9)(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5691. 

Dated:  June  5. 1997. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[PR  Doc.  97-15173  Filed  6-10-97;  8:45  am] 
BIUJNO  COOE  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Design 
Section  (Creation  and  Presentation, 
Heritage  and  Preservation,  Education 
and  Access,  and  Planning  and 
Stabilization  categories)  to  the  National 
Council  on  the  Arts  will  be  held  on  July 
24, 1997.  The  panel  will  meet  from  9:00 
a.m.  to  4:30  p.m.  in  Room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 
A  portion  of  this  meeting,  from  1:30 
p.m.  to  2:30  p.m.,  will  be  open  to  the 


public  for  a  policy  and  guidelines 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  12:30  p.m. 
and  from  2:30  p.m.  to  4:30  p.m.,  are  for 
the  ptirpose  of  Panel  review,  disciission, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4),  (6)  and  (9)(B)  of  section  552b  of  Title 
5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  La  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506,  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Futher  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C  20506,  or  call  202/682-5691. 

Dated:  Junes,  1997. 
Kathy  Plowitz-Wordea, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[PR  Doc.  97-15236  Filed  6-10-97;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  EndOtvment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
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Combined  Arts  Advisory  Panel, 
MuseumA^isual  Arts  Section  (Heritage 
and  Preservation  category)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  15-16,  1997.  The  panel 
will  meet  from  9:00  a.m.  to  7:00  p.m.  on 
July  15  and  bom  9:00'a.m.  to  5:00  p.m. 
on  July  16,  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506.  A 
portion  of  this  meeting,  from  11:00  a.m. 
to  12:30  p.m.  and  bom  1:00  p.m.  to  2:00 
p.m.  on  July  16,  will  be  open  to  the 
public  for  a  policy  and  guidelines 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  7:00  p.m.  on 
July  15  and  from  9:00  a.m.  to  11:00  a.m. 
and  2.00  p.m.  to  5:00  p.m.,  on  July  16 
are  for  the  purpose  of  Panel  review, 
disciission,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4),  (6)  and  '9)(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms> 
Kathy  Plowitz-Worden.  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  June  5. 1997. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  97-15237  Filed  &-10-97:  8:45  am] 
aaUNO  CODE  7837-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development 

Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  In  Human  Resource 
Development  (#1199). 

Date  and  Time:  June  23. 1997:  8:00  a.m.  to 
5:00  p.m.;  )ime  24,  1997:  8:00  a.m.  to  5:00 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  360,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bobby  Wilson,  Program 
Director,  Human  Resource  Development 
Division,  Room  815,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  nominations 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  Presidential  Awards  for 
Excellence  in  Science,  Mathematics  and 
Engineering  Mentoring  (PAESMEM)  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
nominations.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  June  5, 1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-15176  Filed  6-10-97;  8:45  am] 

BIUJNG  CODE  7556-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  #1293. 

Dates  and  Times:  June  25, 1997;  6:00  pm- 
10:00  pm,  Jime  26. 1997;  8:00  am-6:00  pm, 
June  27, 1997;  8:00  am-5:00  pm. 

Place:  Liquid  Crystal  Institute/Materials 
Science  Building,  Kent  State  University, 
Kent,  OH 

ry7>e  of  Meeting:  Closed. 

Contact  Person:  Dr.  David  L.  Nelson, 
CoordinaUng  Program  Director,  Division  of 


Materials  Research,  Room  1065,  National 
Science  Foiuidation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone  (703)  306- 
1817. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for  the 
Center  for  Advanced  Liquid  Crystalline 
Optical  Materials  (ALCOM),  Science  and 
Technology  Center,  Kent  State  University. 

Agenda:  To  review  and  evaluate  a  proposal 
and  provide  advice  and  recommendations  as 
part  of  the  review  process  for  proposal 
submitted  to  the  National  Science 
Foundation. 

Reason  For  Closing:  The  activity  being 
evaluated  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated.  )une  5, 1997. 
M.  Rebecca  Winkler. 
CommJttee  Management  Officer. 
[FR  Doc.  97-15177  Filed  6-10-97;  8:45  am] 

MLUNG  COOE  7S6S-01-M 


NATIONAL  SaENCES  FOUNDATION 

Special  Emphasis  Panel  In  the  Division 
of  Physics;  Notice  n^  M^^ting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  the  Division  of  Physics 
(«1208). 

Date  and  Time:  Thursday,  June  26, 1997 
*:30  a.m.-5:00  p.m.,  Friday,  June  27, 1997 
8:30  a.m.-5:00  p.m. 

P/oce.  Thursday.  June  26,  1997,  Room 
370N;  Friday  June  27.  1997,  Room  370N  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  W.  Lightbody, 
Executive  Officer,  Division  of  Physics,  Room 
1015,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1806. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  Borexino 
Review  submitted  to  NSF  for  financial 
support 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


UMI 


Federal  R-niHipi       Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Notices 


31851 


Dated:  June  5.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-15178  Filed  6-10-97;  8:45  am] 

BILUNQ  CODE  7S6S-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  E  --^o^as^-^  --'-ne    -  -Research, 
Fvaujar  (     yd  Communication;  Notice 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Communication. 

Date  and  Time:  June  30, 1997;  8:30  a.m.  to 
6:00  p.m.,  July  1, 1997;  8:30  a.m.  to  4:00  p.m. 

Place:  Rooms  310,  320,  340.  360,  370,  380, 
390,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Senior 
Program  Director,  4201  Wilson  Boulevard, 
Room  855,  Arlington,  VA  22230.  Telephone 
(703)  306-1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  reconunendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Learning  and  Intelligent 
Systems  Initiative  (LIS)  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

Dated:  June  5,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-15175  Filed  6-10-97;  8:45  am] 
BIUJNQOOOE  7S56-01-M 


COMMISS'O*^ 
Meet.ng 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  Regular  Meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  regularly  scheduled 
monthly  meeting  to  consider  certain 
matters  relating  to  administration  and 
certain  issues  relating  to 
implementation  of  the  compact  over- 
order  pjiice  regulation. 


DATES:  The  meeting  is  schedided  for 
June  19,  1997  commencing  at  10:00  a.m. 
to  adjournment. 

ADDRESS:  The  meeting  will  be  held  in 
Room  301-303  at  the  New  Hampshire 
Legislative  Office  Building  located  on 
33  North  State  Street  in  Concord,  NH 
(exit  14  off  Interstate  93). 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Sti^et,  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  its 
regularly  scheduled  monthly  meeting. 
The  Compact  Commission  will  consider 
certain  administrative  matters, 
including  staffing  and  budget  issues  and 
the  establishment  of  an  ad  hoc 
committee  on  regional  cost  of 
production.  The  Commission  will  also 
consider  procedures  to  implement 
Compact  Sections  16  and  17,  relative  to 
the  protection  of  the  rights  of  any 
objectors  to  the  compact  over-order 
price  regulation  during  administrative 
and  judicial  review  of  their  objections  to 
this  regulation. 

(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147,  of  the  Federal 
Agriculture  Improvement  and  Reform  Act 
(FAIR  ACT),  Pub.  L.  104-127,  and  as  thereby 
set  forth  in  S.).  Res.  28(l)(b]  of  the  104th 
Congress;  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Glickman,  August 
8,  1996  and  March  20,  1997.  (b)  Bylaws  of 
the  Northeast  Dairy  Compact  Commission, 
adopted  November  21, 1996) 
Daniel  Smith, 
Executive  Director. 

[FR  Doc.  97-15233  Filed  6-10-97;  8:45  am] 
BILUNO  CODE  Ia60-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 


informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  10  CFR  Part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  meet  its  responsibilities  to  conduct  a 
detailed  review  of  applications  for 
licenses  and  amendments  thereto  to 
construct  and  operate  nuclear  power 
plants,  preliminary  or  final  design 
approvals,  design  certifications, 
research  and  test  facilities,  reprocessing 
plants  and  other  utilization  and 
production  facilities,  licensed  pursuant 
to  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act)  and  to  monitor  their 
activities. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  and  applicants  for 
nuclear  power  plants  and  non-power 
reactors  (research  and  test  facilities). 

6.  An  estimate  of  the  number  of 
responses:  7,985. 

7.  The  estimated  number  of  annual 
respondents:  178. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  5.6M 
(approximately  2.9M  reporting  hours 
and  2.7M  recordkeeping  hours);  an 
average  of  31.3K  per  respondenL 

9.  An  indication  of  wnether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  50  of  the 
NRC's  regulations,  "Domestic  Licensing 
of  I*roduction  and  Utilization 
Facilities,"  specifies  technical 
information  and  data  to  be  provided  to 
the  NRC  or  maintained  by  applicants 
and  licensees  so  that  the  NRC  may  make 
determinations  necessary  to  promote  the 
health  and  safety  of  the  public,  in 
accordance  with  the  Act.  The  reporting 
and  recordkeeping  requirements 
contained  in  10  CFR  part  50  are 
mandatory  for  the  affected  licensees  and 
applicants. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
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Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer  by  July 
11.  1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0011).  NEOB-10202.  Office  of 
Management  and  Budget,  Washington, 
IX:  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of)une  1997. 

For  the  Nuclear  Regulatory  Commissioa. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
[PR  Doc.  97-15272  Filed  6-10-97;  8:45  am) 
BOUNG  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  rule,  10  CFR  Parts 
30  and  32 — Exempt  Distribution  of  a 
Radioactive  Drug  Containing  One 
Microcurie  of  Carbon- 14  Urea. 

3.  The  form  number  if  applicable: 
NRC  Form  313. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Manufactiirers  and  distributors 
of  the  radioactive  drug  containing 
Cartx)n-14  urea. 


6.  An  estimate  of  the  number  of 
responses:  3. 

7.  The  estimated  number  of  aimual 
respondents:  3. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  54  hours 
initially;  thereafter  48  hours  annually — 
16  hours  for  each  of  3  respondents  (48 
hours  per  year  reporting  burden  and  a 
one-time  6-hour  recordkeeping  burden, 
2  hours  for  each  of  3  respondents) 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  In  response  to  a  petition 
for  rulemaking  submitted  by  Tri-Med 
Specialties,  Inc.,  the  NRC  is  proposing 
to  amend  its  regulations  to  allow  NRC 
licensees  to  distribute  a  radioactive  drug 
containing  one  microcurie  of  carbon-14 
urea  to  any  person  for  "in  vivo" 
diagnostic  use.  The  adoption  of  this 
amendment  would  make  the  drug  more 
widely  available,  thus  reducing  costs  to 
patients. 

Submit,  by  July  11, 1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,. and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington.  DC.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  July 
11, 1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0001),  NEOB-10202.  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 


Dated  at  Rockville,  Maryland,  this  5th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  97-15273  Filed  6-10-97;  8:45  am) 
BILUNG  CODE  7M0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-306] 

Northern  States  Power  Company; 
Prairie  Island  Nuclear  Generating 
Plant,  Unit  Nos.  1  and  2  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
42  and  DPR-60.  issued  to  Northern 
States  Power  Company  (NSP.  the 
licensee),  for  operation  of  Prairie  Island 
Nuclear  Generating  Plant,  Unit  Nos.  1 
and  2.  located  in  Goodhue  Coimty. 
Minnesota. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  would 
revise  the  technical  specifications  (TS) 
to  take  credit  for  soluble  boron  in  the 
spent  fuel  pool  in  maintaining  an 
acceptable  margin  of  subcriticality. 
However,  even  if  the  spent  fuel  pool 
were  to  be  completely  filled  with 
unborated  water,  the  licensee's  dilution 
event  calculations  show  that  the  spent 
fuel  pool  would  remain  subcritical. 

The  Need  for  the  Proposed  Action 

Currently,  compliance  with  the  TS 
requirement  to  maintain  criticality  (kefr) 
in  the  spent  fuel  pool  to  less  than  0.95 
with  unborated  water  is  accomplished 
through  the  use  of  Boraflex,  a  neutron 
absorber.  However,  recent  tests  have 
indicated  that  the  Boraflex  is  showing 
degradation  induced  by  gamma 
radiation.  Maintaining  a  boron 
concentration  of  1800  parts  per  million 
in  the  spent  fuel  pool  is  more  than 
sufficient  to  ensure  that  the  kefr  is 
maintained  below  0.95. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  licensee's  proposal  to 
take  credit  for  soluble  boron  in  the  spent 
fuel  pool  water  to  maintain  k«rr  less  than 
or  equal  to  0.95  is  acceptable. 
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The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Prairie  Island  Nuclear 
Generating  Plant,  Unit  Nos.  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the 
Minnesota  State  official,  Mr.  Michael 
McCarthy  of  the  Department  of  Public 
Services,  on  May  5,  1997,  regarding  the 
proposed  actions.  Mr.  McCarthy  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  28,  1995,  as  revised  February 
21, 1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Miimeapolis,  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  tliis  4th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Beth  A.  Wetzel, 

Project  Manager,  Project  Directorate  lU-l, 
Division  of  Reactor  Projects — m/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-15274  Filed  6-10-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Proiwrt  No.  697] 

Notice  of  Issuance  of  Staffs  Safety 
Evaluation  on  OOE's  Report  on 
Tritium-Producing  Burnable  Absort>er 
Rod  Lead  Test  Assemblies 

The  U.S.  Department  of  Energy  (DO^ 
is  considering  the  use  of  conmiercial 
light  water  reactors  to  produce  tritium 
in  order  to  maintain  the  strategic 
stockpile.  On  December  4,  1996,  as 
revised  on  March  17, 1997,  DOE 
submitted  a  report  to  the  U.S.  Nuclear 
Regulatory  Commission  (NRCJ  entitled, 
"Report  on  the  Evaluation  of  the 
Tritium  Producing  Burnable  Absorber 
Rod  Lead  Test  Assembly."  This  report 
contained  information  to  allow  the  NRC 
staff  to  determine  whether  the  use  of  a 
commercial  light-water  reactor  to 
irradiate  a  limited  number  of  tritium- 
producing  burnable  absorber  rods 
(TPBARsJ  in  lead  test  assemblies  (LTAs) 
requires  prior  NRC  review  and  approval. 
The  NRC  staff  has  reviewed  the  DOE 
report  and  has  prepared  its  safety 
evaluation. 

The  staffs  safety  evaluation 
concludes  that  DOE's  proposal  involves 
at  least  one  issue  requiring  prior 
Commission  review  and  approval; 
therefore,  an  NRC  licensee  seeking  to 
perform  the  LTA  irradiation  must 
submit  an  amendment  to  its  facility 
operating  license  prior  to  placing  the 
TPBAR  LTAs  in  the  reactor  core.  The 
staffs  safety  evaluation  is  being 
published  as  NUREG-1607,  "Safety 
Evaluation  Report  Related  to  the 
Department  of  Energy's  Proposal  for  the 
Irradiation  of  Lead  Test  Assemblies 
Containing  Tritium-Producing  Burnable 
Absorber  Rods  in  Conmiercial  Light- 
Water  Reactors." 

NUREG-1607  is  available  for  public 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 


the  Gelman  Building,  2120  L  Street 
(Lower  LevelJ,  NW..  Washington,  DC. 
Printed  copies  of  NUREG-1607  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.  O.  Box  37082,  Washington,  DC 
20402-9328. 

FOR  FURTHER  INFORMATION  CONTACT:  J.  H. 
Wilson,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301 J  415-1108;  e-mail 
JHWl®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Marjrlee  M.  Sloaaoo, 

Acting  Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-15275  FUed  6-10-97;  8:45  am] 

BILUNQ  CODE  75S0-01-P 


PEACE  CORPS 

Information  Collection  Requests  Under 
0MB  Review 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

summary:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC,  Chapter 
35j,  the  Peace  Corps  is  requesting 
approval  from  the  Office  of  Management 
and  Budget  for  the  continued  use  of  the 
RPCV  County  Survey  to  be  used  by  the 
World  Wise  Schools  (WWSJ  program.  A 
copy  of  the  information  collection  may 
be  obtained  from  Alyce  P.  Hill,  Office  of 
World  Wise  Schools,  Peace  corps,  1990 
K  St.,  NW,  Washington  EX:  20525.  Ms. 
Hill  may  be  contacted  at  (202)  606- 
3294.  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  Part  1320.10;  the 
initial  notice  was  published  in  the 
Federal  Register  on  April  16,  1997  (pp. 
18659),  during  which  time  no  comments 
were  received  by  the  agency.  Peace 
Corps  invites  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
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letniuques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  this  form  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB,  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  RPCV  Country  Survey. 

Need  for  and  use  of  the  Information: 
World  Wise  Schools  needs  this 
information  to  accurately  describe  other 
countries  and  its  educational  materials. 
The  information  collected  assists  WWS 
and  the  agency  in  fulfilling  the  third 
goal  of  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Office  of  World  Wise 
Schools  global  education  program. 

Respondents:  Returned  Peace  Corps 
Volunteers  (RPCVs). 

Respondents  obligation  to  reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  75  hrs 

b.  Annual  record  keeping  burden:  0  hrs 

c.  Estimated  average  burden  per 
response:  15  min 

d.  Frequency  of  response:  on  occasion 
c.  Estimated  number  of  likely 

respondents:  300 
/.  Estimated  cost  to  respondents:  $3.03 

This  notice  is  issued  in  Washington,  DC, 
on  June  6,  1997. 

Stanley  D.  Sayat, 

Associate  Director  for  Management. 

[FR  Doc.  97-15219  Filed  6-10-97;  8:45  ami 
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PEACE  CORPS 

Information  Collection  Requests  Under 
0MB  Review 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC,  Chapter 
35),  the  Peace  Corps  is  requesting 
approval  from  the  Office  of  Management 
and  Budget  for  the  continued  use  of  the 
Teacher  Brochure/Enrollment  Form  to 
be  used  by  the  World  Wise  Schools 
program.  A  copy  of  the  information 
collection  may  be  obtained  from  Alyce 
P.  Hill.  Office  of  World  Wise  Schools, 
Peach  Corps,  1990  K  St.,  NW, 
Washington  DC  20525.  Ms.  Hill  may  be 
called  at  (202)  606-3294.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comments.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10;  the  initial  notice 
was  published  in  the  Federal  Register 
on  April  16,  1997  (pp.  18659),  during 
which  time  no  comments  were  received 


by  the  agency.  Peace  Corps  invites 
comments  on  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  functions 
of  the  Peace  Corps,  including  whether 
the  information  will  have  practical  use; 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  this  form  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB,  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Teacher  Brochure/Enrollment 
Form. 

•Need  for  and  use  of  the  Information: 
This  form  is  completed  voluntarily  be 
educators  throughout  the  country.  This 
information  will  be  used  by  WWS  to 
enroll  classrooms  in  the  program  and  to 
determine  what  changes  need  to  be 
addressed  to  meet  the  needs  of 
participating  teachers  and  the  Peace 
Corps  Volunteers.  Enrollment  in  this 
program  also  fulfills  the  third  goal  of 
Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Office  of  World  Wise 
Schools  global  education  program. 

Respondents:  Educators  throughout 
the  public  and  private  school  systems  in 
the  United  States. 

Respondents  obligation  to  reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  833  hrs 

b.  Annual  record  keeping  burden:  0  hrs 

c.  Estimated  average  burden  per 
response:  10  min 

d.  Frequency  of  response:  on  occasion  & 
annually 

e.  Estimated  number  of  likely 
respondents:  5,000 

f.  Estimated  cost  of  respondents:  $2.02 

This  notice  is  issued  in  Washington,  DC, 
on  June  6,  1997. 

Stanley  D.  Suyat, 

Associate  Director  for  Management 

IFR  Doc.  97-15220  Filed  &-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38715;  RIe  No.  SR-NASD- 
97-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  in  Providing  an 
Interpretation  to  NASD  Conduct  Rule 
2110  Regarding  Anti-Intimidation/ 
Coordination  Activities  of  Member 
Firms  and  Persons  Associated  With 
Member  Firms 

June  4,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  7, 1997,  the  Nadonal  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association;;)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  NASD  Regulation,  Inc.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  IM-2110-5  to 
prohibit  certain  anti-competitive  and 
coordination  conduct  of  member  broker/ 
dealers  and  persons  associated  with 
member  broker/dealers.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 

IM-2110-5.  Anti-Intimidation/ 
Coordination 

The  Board  of  Governors  is  issuing  this 
interpretation  to  codify  a  longstanding 
policy.  It  is  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
any  member  or  person  associated  with 
a  member  to  coordinate  the  prices 
(including  quotations),  trades,  or  trade 
reports  of  such  member  with  any  other 
member  or  person  associated  with  a 
member;  to  direct  or  request  another 
member  to  alter  a  price  (including  a 
quotation):  or  to  engage,  directly  or 
indirectly,  in  any  conduct  that 
threatens,  harasses,  coerces, 
intimidates,  or  otherwise  attempts 
improperly  to  influence  another  member 
or  person  associated  with  a  member. 
This  includes,  but  is  not  limited  to,  any 
attempt  to  influence  another  member  or 
person  associated  with  a  member  to 
adjust  or  maintain  a  price  or  quotation, 
whether  displayed  on  any  automated 
system  operated  by  The  Nasdaq  Stock 


« 15  U.S.C.  S78s(b)(l)(1988). 
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Market,  Inc.  (Nasdaq),  or  otherwise,  or 
refusals  to  trade  or  other  conduct  that 
retaliates  against  or  discourages  the 
competitive  activities  of  another  market 
maker  or  market  participant.  Nothing  in 
this  interpretation  respecting 
coordination  of  quotes,  trades,  or  trade 
reports  shall  be  deemed  to  limit, 
constrain,  or  otherwise  inhibit  the 
freedom  of  a  member  or  person 
associated  with  a  member  to: 

(1)  Set  unilaterally  its  own  bid  and 
ask  in  any  Nasdaq  security,  the  prices 
at  which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security,  and  the  quantity  of 
shares  of  any  Nasdaq  security  that  it  is 
willing  to  buy  or  sell: 

(2)  Set  unilaterally  its  own  dealer 
spread,  quote  increment,  or  quantity  of 
shares  for  its  quotations  (or  set  any 
relationship  between  or  among  its 
dealer  spread,  inside  spread,  or  the  size 
of  any  quote  increment)  in  any  Nasdaq 
security; 

(3)  Communicate  its  own  bid  or  ask, 
or  the  prices  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security  to  any  person,  for  the 
purpose  of  exploring  the  possibility  of  a 
purchase  or  sale  of  that  security,  and  to 
negotiate  for  or  agree  to  such  purchase 
or  sale; 

[4]  Conununicate  its  own  bid  or  ask, 
or  the  price  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
Nasdaq  security,  to  any  person  for  the 
purpose  of  retaining  such  person  as  an 
agent  or  subagent  for  the  member  or  for 
a  customer  of  the  member  (or  for  the 
purpose  of  seeking  to  be  retained  as  an 
agent  or  subagent),  and  to  negotiate  for 
or  agree  to  such  purchase  or  sale; 

(5)  Engage  in  any  underwriting  (or  any 
syndicate  for  the  underwriting)  of 
securities  to  the  extent  permitted  by  the 
federal  securities  laws; 

(6)  Take  any  unilateral  action  or  make 
any  unilateral  decision  regarding  the 
market  makers  with  which  it  will  trade 
and  the  terms  on  which  it  will  trade 
unless  such  action  is  prohibited  by  the 
second  and  third  sentences  of  this 
Interpretation:  and 

(7)  Deliver  an  order  to  another 
member  for  handling,  provided, 
however,  that  the  conducted  described 
in(l)  through  (7)  is  otherwise  in 
compliance  with  all  applicable  law. 

n.  Self-ReKulatory  Organization's 

Stalenu;i    if  the  Piirpose  of,  and 
Statutnr'  Hd^is  for,  the  Proposed  Rule 
Chaisiit 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  8, 1996,  the  SEC  issued  an 
Order  pursuant  to  Section  19(h)(1)  of 
the  Act  ("SEC  Order"),  making  certain 
findings  about  the  NASD  and  conduct 
on  the  Nasdaq  Market,  and  imposing 
remedial  sanctions.  ^  Among  other 
findings,  the  SEC  determined  that 
certain  activities  of  Nasdaq  market 
makers  had  directly  and  indirecdy 
impeded  price  competition  in  the 
Nasdaq  market.  In  addition,  the  SEC 
determined  that  a  number  of  Nasdaq 
market  makers  had  coordinated 
quotations,  trades  and  trade  reports  with 
other  Nasdaq  market  makers  for  the 
purpose  of  advancing  or  protecting  the 
market  maker's  proprietary  trading 
interests.  Based  on  the  SEC's  specific 
findings  of  certain  anti-competitive 
behavior  of  Nasdaq  market  makers  in 
the  Nasdaq  Stock  Market,  the  NASD 
agreed  to  certain  undertakings.  In 
particular,  Undertaking  11  requires  the 
NASD  "(t]o  propose  a  rule  or  rule 
interpretation  for  Commission  approval 
which  expressly  makes  unlawful  the 
coordination  by  or  among  market 
makers  of  thei;  quotes,  trades  and  trade 
reports,  and  which  prohibits  retribution 
or  retaliatory  conduct  for  competitive 
actions  of  another  market  maker  or  other 
market  participant."  Undertaking  12 
requires  the  NASD  "(t]o  enforce  Article 
in.  Section  1  of  the  NASD  Rules  of  Fair 
Practice  (currently  NASD  Conduct  Rule 
2110),  with  a  view  to  enhancing  market 
maker  competitiveness  by:  (a)  Acting  to 
eliminate  anti -competitive  or  unlawful 
enforced  or  maintained  industry  pricing 
conventions,  and  to  discipline  market 
makers  who  Jiarass  other  market  makers 
for  narrowing  the  displayed  quotations 
in  the  Nasdaq  market,  trading  not  more 
than  the  quantities  of  securities  they  are 
required  to  trade  under  the  NASD's 
rules,  or  otherwise  engaging  in 
competitive  conduct;  (b)  acting  to 
eliminate  coordination  between  or 
among  market  makers  or  quotes,  trades 
and  trade  reports;  and  (c)  acting  to 
eliminate  concerted  discrimination  and 


'  See  Securities  Exchange  Act  RelsMe  No.  37S38 
(August  8,  1996).  SEC's  Order  Instituting  Public 
Proceedings  I\ireuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Finding* 
and  Imposing  Remedial  Sanctions. 


concerted  refusals  to  deal  by  market 
makers." 

To  comply  with  NASD  Undertaking 
1 1 ,  the  NASD  has  prepared  the 
following  rule  interpretation  of  NASD 
Conduct  Rule  2110  (formerly  Article  m, 
Section  1  of  the  NASD's  Rules  of  Fair 
Practice).  The  NASD  believes  that  the 
conduct  described  in  Undertaking  1 1 
already  is  proscribed  by  existing  NASD 
Rtile  2110,  which  requires  members  to 
observe  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade.  The  conduct  described  in  the 
interpretation  is  fundamentally 
inconsistent  with  the  obligations  of 
member  firms  to  their  customers  and  is 
inimical  to  the  public  interest  in  fair 
and  efficient  securities  markets. 
Although  such  conduct  already  is 
prohibited,  this  interpretation  is 
designed  to  address  specifically  certain 
of  the  findings  contained  in  the  SEC 
Order  and  to  emphasize  the  importance 
placed  by  the  NASD  on  the  enforcement 
of  the  prohibition. 

This  rule  interpretation  defines  as 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade  certain 
conduct  by  and  among  members  firms, 
and  sets  forth  specific  exclusions 
(numbered  1  through  7)  which  identify 
bona  fide  commercial  activities  by  and 
among  member  firms.  The  interpretation 
identifies  three  general  areas  of  conduct 
that  are  prohibited.  The  first  part  of  the 
interpretation  prohibits  coordinating 
activities  by  member  firms  involving 
quotations,  prices,  trades  and  trade 
reporting.  Conduct  covered  by  this 
prohibition  would  include,  but  not  be 
limited  to  agreements  to  report  trades 
late  or  inaccurately,  or  to  agree  to 
maintain  certain  minimum  spreads  or 
quote  sizes  above  the  legal  minimums. 

The  second  part  of  the  interpretation 
prohibits  "directing  or  requesting" 
another  member  to  alter  prices  or 
quotations.  This  would  include 
situations  in  which  a  market  maker 
requests  another  market  maker  to  move 
or  adjust  its  displayed  quotations  to 
accommodate  the  requesting  market 
maker.  This  prohibition  does  not  extend 
to  activity,  identified  in  exclusion 
number  7,  that  permits  a  member  to 
route  customer  orders  to  market  makers 
for  handling  or  a  correspondent  firm  of 
the  member  to  ask  a  market  maker  to 
represent  an  order  in  the  market  maker's 
quote. 

The  third  part  of  the  interpretation 
relates  to  conduct  that  threatens, 
harasses,  coerces,  intimidates  or 
otherwise  attempts  improperly  to 
influence  another  member  in  a  manner 
that  interferes  with  or  impedes  the 
forces  of  competition  among  member 
firms  in  the  Nasdaq  Stock  Market  This 
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part  of  the  prohibition  is  intended  to 
reach  conduct  that  goes  beyond 
legitimate  bargaining  among  member 
firms.  This  conduct  may  include,  among 
other  things,  rehisals  to  trade,  improper 
systems  messages,  trading  in  odd  lots, 
and  other  conduct  intended  to  influence 
a  member  to  engage  in  improf>er  market 
activity  or  refrain  from  legitimate 
market  activity.  However,  as  identified 
in  exclusion  number  €,  this  language 
would  not  prohibit  a  member  from 
taking  unilateral  action  in  selecting  with 
whom  to  trade  and  under  what  terms, 
based  on  legitimate  market  and 
commercial  criteria  (e.g.,  credit 
exposure). 

In  addition,  this  interpretation  does 
not  prohibit  a  market  maker  from 
contracting  another  market  maker  in  a 
locked  or  crossed  market  situation  to 
attempt  to  unlock  or  uncross  the  market. 
Moreover,  the  overall  prohibition 
applies  to  primary  market  as  well  as 
secondary  trading  activities. 

2.  Statutory  Basis 

The  NASD  believes  that  the  pro{>osed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  ^  in  that  regulating  the  conduct  of 
member  broker/ dealers  and  persons 
associated  with  member  broker/ dealers 
by  prohibiting  anti-competitive  conduct 
is  in  furtherance  of  the  requirements 
that  the  Association's  rules  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,^  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission 's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  2,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  fo  delegated 
authority.* 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[PR  Doc.  97-15170  Filed  6-10-97;  8:45  am] 
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Self-Regulatory  Organizations,  Nuuce 
of  Extension  of  the  Comment  Period 

for  the  Proposed  Rule  Chanc(  r  v  the 
National  Association  of  Sec     r  t- 

Dealers,  Inc.,  Relatinq  *  a-  fc  »p,ir  sion 

of  the  Pilot  f.^"  'he  NASD  s  »,..>!• 
Permitting  Ma«-»e-  fAaKem  ' ■■■.  J^spsay 
Their  Actual  Quotation  Size 

June  5, 1997. 

On  April  11, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  change  to  NASD  Rule 
4613(a)(1)(C).  The  proposal  would  allow 
market  makers  to  quote  their  actual  size 
by  reducing  the  minimum  quotation 
size  requirement  for  market  makers  in 
certain  securities  listed  on  The  Nasdaq 
Stock  Market  ("Nasdaq")  to  one  normal 
unit  of  trading  ("Actual  Size  Rule").  The 
Actual  Size  Rule  presently  applies  to  a 
group  of  fifty  Nasdaq  securities  on  a 
pilot  basis. *  The  NASD  has  proposed  to 
extend  this  pilot  program  to  December 
1997  and  to  add  an  additional  100 
stocks  to  the  pilot  program.  The 
Commission  has  already  received 
comments  from  many  individual 
investors  and  other  market  participants 
on  the  ongoing  pilot. 

On  June  3,  1997,  the  NASD  filed  with 
the  Commission  a  revised  report 
containing  its  economic  analysis  of  the 
operation  of  the  Actual  Size  Rule  for  the 
group  of  50  stocks  in  the  pilot,  as 
requested  by  the  Commission.  ^  The 
study  examines  the  effects  of  the 
removal  of  the  1 ,000-Share  Quote  Size 
Rule  on  market  quality. 

The  NASD's  study  compares  the 
market  quality  of  pilot  stocks  with  the 
market  quality  of  peer  stocks  in  the  next 
tranche  of  stocks  diat  became  subject  to 
the  Order  Handling  Rules,  but  remained 
subject  to  the  1 ,000-Share  Quote  Size 
Rule.  The  study:  (1)  Summarizes  the 
relevant  academic  literature:  (2) 
empirically  assesses  market  quality  for 
both  groups  pre-  and  post-rule  change 
by  examining  spread,  volatility,  depth. 


MS  U.S.C  §78o-3. 


*  The  NASD  has  requested  that  the  Commission 
find  good  cause  pursuant  to  Section  19(b)(2J  for 
approving  the  proposed  rule  change  prior  to  the 
30th  day  after  its  publication  in  the  Federal 
Register.  The  NASD  believes  that  the  conduct 
described  in  the  proposed  rule  change  is  already 
proscribed  by  existing  NASD  Rule  2110. 

» 17  CFR  200.30-3(aMl2)  (1996). 


'  The  approval  of  the  pilot  program  was 
announced  in  Securities  Exchange  Act  Reiease  No. 
38156  (January  10. 1997).  62  PR  2415  (January  16. 
1997).  The  approval  of  the  extension  was 
announced  in  Securities  Exchange  Act  Release  No. 
38156  (April  15.  1997).  62  FR  19373  (April  21. 
1997). 

'  A  copy  of  the  executive  summary  of  the  report 
is  available  at  Nasdaq's  World  Wide  Web  site  at 
"http://www.nasdaq.com".  Members  of  the  public 
may  also  dowmload  a  file  containing  the  entire 
report  at  this  site. 


UMI 


fpdera!  Rpgistp;       Vol.  62,  No.  112  /  Wednesda 


31857 


and  liquidity;  and  (3)  examines  the  use 
of  automatic  execution  systems  for  the 
pilot  stocks,  Nasdaq's  Small  Order 
Execution  System  ("SOES"),  and  some 
private  systems  to  assesi.  whether 
investors  continue  to  have  reasonable 
access  to  market  maker  capital. 

The  NASD  asserts  that  the  evidence 
analyzed  in  the  study  reveals  that  the 
pilot  stocks  and  non-pilot  stocks  have 
experienced  virtually  the  same 
inqnovements  in  market  quality  since 
implamentation  of  the  SEC's  Order 
Handling  Rules.  Specifically,  the  NASD 
says  that  it  foimd  no  statistically 
significant  basis  to  conclude  that  the 
market  quality  of  the  pilot  stocks  has 
been  affected  as  a  result  of  removal  of 
the  1,000-Share  Quote  Size  Rule.  In 
addition,  the  NASD  foimd  that  investors 
in  the  pilot  stocks  continue  to  have 
substantial  and  reasonable  access  to 
market  maker  capital  through  both 
SOES  and  market  makers'  proprietary 
automatic  execution  systems. 

In  order  to  give  the  public  additional 
time  to  comment  on  this  analysis,  the 
comment  period  for  the  NASD's  current 
proposal  has  been  extended  at  the 
Commission's  request  to  July  3, 1997.  A 
copy  of  the  report  is  available  in  the 
Commission's  Public  Reference  room  in 
File  No.  SR-NASD-97-26. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Conmiission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  emd  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-26  and  should  be 
submitted  by  July  3, 1997. 

For  the  Commission,  by  the  Division  of 
N4arket  Regulation,  pursuant  to  delegated 
authority.  3 


Margaret  R  McFarianil, 

Deputy  Secretary. 

[FR  Doc.  97-15331  Filed  6-6-97;  4:08  pml 
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Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  29, 1997,  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtuice  of 
the  Propose  Rule  Change 

The  PCX  is  proposing  to  extend  its 
pilot  program  regarding  the  evaluation 
of  its  equity  specialists  until  January  1, 
1998.  In  addition,  the  Exchange  is 
proposing  to  implement  certain  changes 
to  the  pilot  program. 

Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  receive 
don  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  oi^ganization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

1.  Purpose 

On  October  1, 1996,  the  Commission 
approved  a  nine-month  pilot  program 
for  the  ^valuation  of  PCX  equity 


specialists.^  The  Exchange  is  now 
proposing  to  extend  the  pilot  program 
for  an  additional  six  month  period,  until 
January  1,  1998.  The  reason  for  the 
extension  is  that  the  Exchange  needs 
more  time  to  evaluate  the  impact  of  the 
SEC's  new  order  handling  rules  ^  on  the 
performance  criteria.  During  the 
extension  of  the  pilot,  the  Exchange  will 
determine  an  organization  overall 
passing  score  and  individual  passing 
scores  for  each  criterion  used  in  the 
pilot  program.  In  addition,  the  Exchange 
proposes  to  implement  for  use  in  the 
evaluation  program,  beginning  with  the 
third  quarter  review  period  of  1997  (i.e., 
July  1,  1997  to  SmptBubet  30,  1997), 
certain  programming  changes  requested 
by  the  Commission  in  its  October  1 , 
1996  order  approving  the  pilot  program. 
Specifically,  the  Commission  requested 
that  the  Exchange  reprogram  its  systems 
so  that  the  following  criteria  are 
calculated  using  the  NBBO  instead  of 
the  primary  market  quote:  Trading 
Between  the  Quote,  Book  Display  Time, 
and  Quote  Performance  (Equal  or  Better 
Quote  Performance  and  Better  Quote 
Performance).  The  description  of  these 
performance  criteria  will  be  modified  as 
follows: 

a.  Trading  Between  the  Quote' 

"Trading  Between  the  Quote" 
currently  measures  the  number  of 
market  and  marketable  limit  orders  that 
are  executed  between  the  best  primary 
market  bid  and  offer.  For  this  criterion 


'  Prior  to  the  adoption  of  the  pilot  program,  PCX 
Rule  5.37(a)  provided  that  the  Exchange's  Equity 
Allocation  Committee  ("EAC")  evaluate  all 
registered  specialists  on  a  quarterly  basis  and  that 
each  specialist  receive  an  overall  evaluation  rating 
based  on  three  criteria  of  apecialist  performance:  (1) 
Specialist  Evaluation  Queationnaire  Survey 
(•■Questionnaire");  (2)  SOOREX  Limit  Order 
Acceptance  Perfonnanor,  and  (3)  National  Market 
System  Quote  Performance.  The  pilot  program 
modifies  Rule  5.37(8)  by  adding  three  new  criteria 
of  performance  and  eliminating  one  performance 
criterion.  The  new  criteria  are:  (1)  Executions  (itself 
consisting  of  four  criteria:  (a)  Turnaround  Time:  (b) 
Holding  Orders  Without  Action;  (c)  Trading 
Between  the  Quote:  and  (d)  Executions  in  Size 
Greater  Than  BBC);  (2)  Book  [)itplay  Time:  and  (3) 
Post-1  p.m.  Parameters.  The  SOOREX  Limit  Order 
Acceptance  Performance  cnterioo  has  been 
eliminated.  The  pilot  alao  atkla  man  questions  to 
the  Questionnaire  and  expand*  the  National  Market 
System  Quote  Performance  criterion  (renamed 
Quote  Performance  under  the  pilot)  to  include 
within  it  a  submeasure  for  benering  the  quote.  For 
a  more  detailed  description  of  the  performance 
criteria  utilized  in  the  PCX's  pilot  program,  see 
Securities  Exchange  Act  Release  No.  37770  (October 
1. 1996).  61  FR  52820  (October  8.  1996)  (File  No 
SR-PSE-96-28)  See  generally  PCX  Rule  5.37 
(description  of  the  standards  and  procedures 
applicable  to  the  EAC's  evaluation  of  specialists). 

'  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6.  1996),  61  FR  48290 
(September  12, 1996)  (File  No.  S7-30-95). 

^  "Trading  Between  the  Quote"  is  one  of  the  four 
criteria  which  together  constitute  "Executions" 
criterion.  See  supra  note  1. 
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to  count  toward  the  overall  evaluation 
score,  ten  orders  or  more  must  have 
been  executed  during  the  quarter  in 
which  the  specialist  is  being  eveduated. 
If  less  than  ten  orders  are  executed,  this 
criterion  will  not  be  counted  and  the 
rest  of  the  evaluation  criteria  will  be 
given  more  weight. 

When  a  market  or  marketable  limit 
order  is  executed,  the  execution  price  is 
compared  to  the  primary  market  bid  and 
offer.  The  specialist  will  be  awarded 
points  based  on  the  percentage  of  orders 
the  specialist  receives  that  are  executed 
between  the  primary  market  bid  and 
offer.  If  the  execution  price  falls 
between  the  primary  market  bid  and 
offer,  the  trade  is  counted  as  one  that 
traded  between  the  quote  at  the  time  of 
execution.  Each  time  a  trade  is 
executed,  the  primary  market  quote  will 
be  noted.  If  the  spread  of  that  quote  is 
two  or  more  trading  fractions  apart,  that 
trade  will  count  as  one  eligible  for  the 
comparison  of  the  execution  price  to  the 
quote. 

The  Exchange  is  now  proposing  to 
continue  using  this  criterion,  but  to 
replace  references  to  the  "primary 
market  bid  and  offer"  with  references  to 
die  "NBBO." 

b.  Book  Display  Time 

This  criterion  calculates  the 
percentage  of  book  shares  at  the  best 
price  in  the  book  that  is  displayed  in  the 
specialist's  quote,  by  symbol,  and  the 
duration  of  time  that  each  percentage  is 
in  effect.  This  criterion  rates  the  P/ 
COAST  book  displayed  100%  of  die 
time.  The  sizes  of  all  open  buy  limit 
orders  at  the' best  price  for  the  symbol 
in  the  specialist's  book  are  totaled  and 
compared  to  the  bid  size  quote.  The 
sizes  of  all  open  sell  limit  orders  at  the 
best  price  for  the  symbol  in  the  book  are 
totaled  and  compared  to  the  offer  size 
quote.  This  will  be  done  for  each 
symbol  traded  by  the  specialist,  but  only 
for  those  orders  within  the  primary 
market  quote.  Limit  orders  in  the  book 
that  were  priced  beyond  the  primary 
market  quote  will  not  be  included;  they 
will  not  be  executed  until  they  reach  the 
price  in  the  primary  market  quote,  so 
the  specialist  should  not  be  required  to 
cover  them  in  his  (her)  quote  sizes. 

The  Exchange  is  now  proposing  to 
continue  using  this  criterion,  but  to 
replace  references  to  the  "primary 
market  bid  and  offer"  to  references  to 
die  "NBBO." 

c.  Quote  Performance 

This  criterion,  on  which  10%  of  each 
specialist  evaluation  is  based,  consists 
of  two  submeasures:  (a)  Equal  or  Better 
Quote  Performance;  and  (b)  Better  Quote 
Performance. 


Equal  or  Better  Quote  Performance 
calculates  for  each  issue  traded,  the 
percentage  of  time  in  which  a 
specialist's  bid  or  offer  is  equal  to  or 
better  than  the  primary  market  quote 
with  a  500  share  market  size  or  the 
primary  market  size,  whichever  is  less, 
with  a  200  share  minimum. 

Better  Quote  Performance  calculates 
for  each  issue  traded,  the  percentage  of 
time  in  which  a  specialist's  bid  or  offer 
is  better  than  the  primary  market  quote 
with  a  500  share  market  size  or  the 
primary  market  size,  whichever  is  less, 
with  a  200  share  minimum. 

The  Exchange  is  proposing  to 
continue  using  this  criterion,  but  to 
replace  references  to  the  "primary 
market  bid  and  offer"  with  references  to 
die  "NBBO." 

Further,  the  Commission  has 
requested  that  the  Exchange  file  a  report 
regarding  the  Exchange's  experience 
with  the  pilot. 

This  report  has  been  filed  with  the 
Commission  under  separate  cover.  In 
addition,  the  Exchange  will  submit  a 
proposed  rule  change  with  the 
Commission  pursuant  to  Rule  19b— 4 
under  the  Act*  by  November  15, 1997, 
that  will  specify  an  overall  passing  score 
for  the  performance  evaluation  and 
individual  passing  scores  for  each 
criterion,  as  well  as  a  request  to  further 
extend  the  pilot  beyond  January  1, 1998. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  5  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nde  change  wiU  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comnuasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Fedtral  Register  or 
within  such  longer  period  (i)  as  the 


«17CFR240.19b-4. 
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Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  ConunentB 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-19 
and  should  be  submitted  by  July  2, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  97-15255  Filed  6-10-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reponing  requixements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 


UMI 


K.'UiSt.- 


62,  No 


Wedne 


11,  199 


31859 


DATES:  Comments  should  be  submitted 
on  or  before  July  11,  1997.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  firom  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3rd  Street,  S.W.,  5th  Floor, 
Washington,  D.C.  20416,  Telephone: 
(202)  205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Title:  Request  for  Management  and 
Technical  Assistance. 

Form  No:  SBA  Form  641B. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  Interested  in  Using  the  BIC. 

Annual  Responses:  60,000. 

Annual  Burden:  12,000. 

Dated:  June  5,  1997. 
Jacqaeline  White, 

Chief.  Administrative  Information  Bmnch. 
[FR  Doc.  97-15268  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  in  62  FR  14718-14719,  March 
27,  1997. 

DATES:  Comments  must  be  submitted  on 
or  before  July  11,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver,  MARAD  Clearance 
Officer,  (202)  366-2811,  and  refer  to  the 
OMB  Control  Number. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration 

Title:  Monthly  Report  of  Ocean 
Shipments  Moving  Under  Export-Import 
Bai^  Financing. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number  2133-0013. 

Affected  Entities:  Export-Import  Bank 
Financed  Foreign  Borrowers. 

Abstract:  Title  46  App.  U.S.C.  1241- 
1,  Public  Resolution  17,  73rd  Congress 
(PR  17),  requires  the  MARAD  to  monitor 
and  enforce  the  U.S. -flag  shipping 
requirements  relative  to  the  loans/ 
guarantees  extended  by  the  Export- 
Import  Bank  (Eximbank)  to  foreign 
borrowers.  PR  17  requires  that  all 
shipments  financed  by  Eximbank  and 
that  move  by  sea,  must  be  transported 
exclusively  on  U.S. -flag  registered 
vessels  unless  a  waiver  is  obtained  from 
MARAD. 

Need  and  Use  of  the  Information:  The 
prescribed  monthly  report  is  necessary 
for  MARAD  to  fulfill  its  responsibilities 
under  PR  17,  to  ensure  compliance  of 
ocean  shipping  requirements  operating 
under  Eximbank  financing  and  to 
ensure  equitable  distribution  of 
shipments  between  U.S.  flag  and  foreign 
ships.  MARAD  will  use  this  information 
to  report  annually  to  Congress,  the  total 
shipping  activities  during  the  calendar 
year. 

Annual  Responses:  336. 

Estimated  Annual  Burden:  168  hours. 

Comments:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  proper 
performance  of  the  function  of  the 
agency  and  will  have  practical  utility, 
accuracy  of  the  burden  estimates,  ways 
to  minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Issued  in  Washington,  DC.  on  June  6, 1997. 
Vanester  M.  Williams, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc.  97-15304  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circulars  for 
Airport  Lighting 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  availability,  proposed 

advisory  circulars. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  (1)  the 
availability  of  proposed  Advisory 
Circular  (AC)  150/5340-28,  Low 
Visibility  Taxiway  Lighting  Systems, 
which  provides  standards  for  the 
design,  installation  and  maintenance  of 
taxiway  centerline  lights,  stop  bars, 
runway  guard  lights,  and  clearance  bars. 
(2)  the  proposed  cancellation  of  AC  150/ 
5340-19,  Taxiway  Centerline  Lighting 
System,  (3)  the  availability  of  AC  150/ 
5345-3E,  F/VA  SpecificaUon  for  L-821, 
for  Control  of  Airport  Lighting,  this 
circular  has  been  revmtten  to  include 
control  panels  for  stop  bar  lighting 
systems  and  for  land  and  hold  short 
lighting  systems,  (4)  the  proposed 
cancellation  of  AC  150/5345-3D, 
Specification  for  L-821  Panels  for 
Remote  Control  of  Airport  Lighting,  (5) 
the  availability  of  AC  150/5345-46B, 
Specification  for  Runway  and  Taxiway 
Light  Fixtures,  which  includes  new 
specifications  for  stop  bar  and  runwcy 
guard  light  fixtures,  updates  the 
classification  of  lighting  fixtures, 
photometric  requirements,  chromaticity 
requirements,  and  applicable 
documents  and  document  sources.  In 
addition,  instruction  manuals  have  been 
made  mandatory  and  a  new  option  for 
an  automatic  lampchanger  has  been 
added,  and  (6)  the  proposed 
cancellation  of  AC  150/5345-^6A, 
Specification  for  Runway  and  Taxiway 
Light  Fixtures.  Paper  copies  of  these 
documents  may  be  obtained  by 
contacting  the  address  shown  below. 
Electronic  copies  of  these  documents 
are  available  over  the  Internet  at 
www.faa.gov/arp/draftacs.htm. 
DATES:  Comments  must  be  received  by 
July  25,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  Federal  Aviation  Administration, 
Engineering  and  Specifications  Division 
(AAS-200),  800  Independence  Ave., 
S.W.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Rice,  AAS-200,  at  (202)  267- 
8745. 

Ra3nnond  T.  Uhl, 

Deputy  Director,  Office  of  Airport  Safety  and 
Standards,  AAS-2. 
(FR  Doc.  97-15305  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  20-1 28A,  Design 
Considerations  for  Minimizing  Hazards 
Caused  by  Uncontained  Turbine 
Engine  and  Auxiliary  Power  Unit  Rotor 
Failure 

AGENCY:  Federal  Aviation 
AdmioistratioD,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  20- 
128A,  Design  Considerations  for 
Minimizing  Hazards  Caused  by 
Uncontained  Turbine  Engine  and 
Auxiliary  Power  Unit  Rotor  Failure. 
This  AC  sets  forth  a  method  of 
compliance  with  the  requirements  of  the 
Federal  Aviation  Regulations  pertaining 
to  design  precautions  taken  to  minimize 
the  hazards  to  an  airplane  in  the  event 
of  uncontained  engine  or  auxiliary 
power  unit  (APU)  rotor  failures.  The 
guidance  provided  within  this  AC  is 
harmonized  with  that  of  the  European 
Joint  Aviation  Authorities  (JAA)  and  is 
intended  to  provide  a  method  of 
compliance  that  has  been  found 
acceptable. 

DATES:  Advisory  Circular  20-128A  was 
issued  by  the  Manager,  Aircraft 
Engineering  Division,  AIR-100,  on 
March  25,  1997. 

HOW  TO  OBTAIN  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office,  DOT 
Warehouse,  SVC-121.23,  3341Q  75th 
Avenue,  Landover,  MD  20785,  or  faxing 
your  request  to  that  office  at  301-5394. 

Issued  in  Renton,  Washington,  on  June  3, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doc.  97-15310  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Cv^eral  Aviation  Administration 

intent  To  Prepare  an  Environmental 
'■^pact  Statement  and  Hold  Scoping 
M^-e*  ngs  for  Los  Angeles  International 
Airport,  Los  Angeles,  California 

AGENCY:  Federal  Aviation 
.administration.  ^ 

ACTION:  Notice  to  hold  three  (3)  public 
scoping  meetings  and  one  (1) 


Governmental  and  Public  Agency 
scoping  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  development 
recommended  by  the  Master  Plan  for 
Los  Angeles  International  Airport,  Los 
Angeles,  California.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  three  (3) 
public  scoping  meetings  and  one  (1) 
governmental  and  public  agency 
scoping  meeting  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Kessler,  AJCP,  Environmental 
Protection  Specialist,  AWP-611.2, 
Planning  Section,  Airports  Division, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007, 
World  Way  Postal  Center,  Los  Angeles, 
California  90009-2007,  Telephone:  310/ 
725-3615.  Comments  on  the  scope  of 
the  EIS  should  be  submitted  to  the 
address  above  and  must  be  received  no 
later  than  Thursday,  July  31, 1997. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
in  cooperation  with  the  city  of  Los 
Angeles,  California,  will  prepare  an 
Environmental  Impact  Statement  for 
future  development  recommended  by 
the  Master  Plan  for  Los  Angeles 
International  Airport  (LAX).  The  need  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  is  based  on  the 
procedures  described  in  FAA  Order 
5050. 4A,  Airport  Environmental 
Handbook.  LAX  is  a  commercial  service 
airport  located  within  a  standard 
metropolitan  statistical  area  and  the 
proposed  development  includes 
construction  of  new  runway(s)  capable 
of  accommodating  air  carrier  aircraft 
requiring  FAA  approval  of  the  Airport 
Layout  Plan,  the  area  around  the  airport 
contains  non-compatible  land  uses  in 
terms  of  aircraft  noise;  and  the  proposed 
development  is  likely  to  be 
controversial. 

The  city  of  Los  Angeles,  pursuant  to 
the  California  Environmental  Quality 
Act  of  1970  (CEQA)  will  also  prepare  an 
Environmental  Impact  Report  (EK)  for 
the  proposed  development.  In  an  effort 
to  eliminate  unnecessary  duplication 
and  reduce  delay,  the  document  to  be 
prepared,  will  be  a  joint  EIR/EIS  in 
accordance  with  the  President's  Council 
on  Environmental  Quality  Regulations 
described  in  40  Code  of  Federal 
Regulations  §§  1500.5  and  1506.2. 

The  Joint  Lead  Agencies  for  the 
preparation  of  the  EIR/EIS  will  be  the 
Federal  Aviation  Administration  and 
the  city  of  Los  Angeles,  California. 


The  following  master  planning 
development  concepts  and  the  No 
Action  Alternative  are  proposed  to  be 
evaluated  in  the  EIR/EIS  as  described 
below: 

Concept  1 

•  Construction  of  a  new  6,000  foot 
long  runway  along  the  northern  border 
of  the  airport. 

•  Relocation  to  the  south  and 
extension  of  Runways  6L/24R  and  6R/ 
24L  to  lengths  of  10,000  and  12,000  feet 
respectively. 

•  Relocation  to  the  south  and 
extension  of  Runway  7R/25L  to  12,000 
feet  in  length. 

•  Terminal  Building  Expansion  and 
associated  terminal  area  improvements 
including  adding  100  narrow  body 
equivalent  aircraft  gates. 

•  Reduction  of  the  ancillary  facilities 
area  to  approximately  228  acres  and 
relocating  the  fuel  farm  to  an  on-airport 
site  located  at  Imperial  Highway  and 
Sepulveda  Boulevard. 

•  Expansion  of  air  cargo  space  to 
approximately  4.8  million  square  feet. 

•  Acquisition  of  approximately  220 
acres  of  land. 

Concept  2 

•  Construction  of  a  new  6,000  foot 
long  rxinway  along  the  northern  border 
of  the  airport. 

•  Relocation  to  the  east  and  extension 
of  Runways  6L/24R  and  6R/24L  to 
lengths  of  10,000  and  12,000  feet, 
respectively. 

•  Relocation  to  the  south  and 
extension  of  Rimway  7R/25L  to  12,000 
feet  in  length. 

•  Construction  of  a  new  6,000  foot 
long  runway  along  the  southeastern 
border  of  the  airport. 

•  Terminal  Building  Expansion  and 
associated  terminal  area  improvements 
including  adding  approximately  131 
narrow  body  equivalent  aircraft  gates. 

•  Reduction  of  ancillary  facilities  area 
to  approximately  228  acres  and 
relocating  the  fuel  farm  to  an  off-airport 
site  away  from  residential  land  uses. 

•  Expansion  of  air  cargo  space  to 
approximately  4.7  million  square  feet. 

•  Acquisition  of  approximately  446 
acres  of  land. 

Concept  3 

•  Constructionof  a  new  6,000  foot 
long  runway  along  the  northwestern 
border  of  the  airport  into  the  LAX 
dunes/preserve  area. 

•  Relocation  to  the  east  and  extension 
of  Runway  6L/24R  to  a  length  of  10,000 
feet. 

•  Relocation  to  the  south  and 
extension  of  Runway  6R/24L  to  a  length 
of  12, 000  feet. 
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•  Relocation  to  the  south  and 
extension  of  Runway  7R/25L  to  12,000 
feet  in  length. 

•  Construction  of  anew  6JD00  foot 
long  runway  along  the  southeastern 
border  of  the  edrport. 

•  Terminal  Building  Expansion  and 
associated  terminal  area  improvements 
including  adding  approximately  131 
narrow  body  equivalent  aircraft  gates. 

•  Reduction  of  ancillary  facilities  area 
to  approximately  228  acres  and 
relocating  the  fuel  farm  to  an  off-airport 
site  away  from  residential  land  uses. 

•  Expansion  of  air  cargo  space  to 
approximately  4.7  million  square  feet. 

•  Acquisition  of  approximately  400 
acres  of  land. 

Concept  4 

•  Realignment  and  extension  of  the 
existing  runway  at  Jack  Northrop  Field/ 
Hawthorne  Municipal  Airport  to  6,000 
feet  in  length  to  accommodate 
commuter  aircraft  operations. 

•  Relocation  to  the  south  and 
extension  of  Rimway  6L/24R  to  a  length 
of  10,000  feet. 

•  Relocation  to  the  south  and 
extension  of  Runway  6Ry24L  to  a  length 
of  12,000  feet. 

•  Terminal  Building  Expansion  and 
associated  terminal  area  improvements 
including  adding  approximately  131 
narrow  body  equivalent  aircraft  gates. 

•  Reduction  of  the  ancillary  facilities 
area  to  approximately  228  acres  and 
relocating  the  fuel  farm  to  an  on-airport 
site  located  at  Imperial  Highway  and 
Sepulveda  Boulevard. 

•  Expansion  of  air  cargo  space  to 
approximately  4.8  million  square  feet. 

•  Acquisition  of  approximately  500 
acres  of  land. 

No  Action  Alternative 

•  This  alternative  does  not  include 
any  projects  that  would  increase  the 
airport's  passenger  or  airfield  capacity, 
but  does  include  the  following  minor 
development  items: 

•  Extension  and  minor  improvements 
to  existing  taxiways. 

•  Remodeling  and  minor  expansion 
of  the  existing  Tom  Bradley 
International  Terminal. 

•  Construction  of  additional  remote 
gates/aircraft  ramp  area  on  the  west  side 
of  the  airport. 

•  Minor  expansion  of  public  parking 
lots. 

•  Minor  expansion  of  air  cargo  space. 
Comments  and  suggestions  are  invited 

from  Federal,  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  aU  significant  issues  are  identified. 
Written  comments  and  suggestions 


concerning  the  scope  of  the  EIS/EIR  may 
be  mailed  to  the  FAA  informational 
contact  listed  above  and  must  he 
received  no  later  than  Thursday,  July 
31, 1997. 

Public  Scoping  Meetings 

The  FAA  will  hold  three  (3)  public 
and  one  (1)  governmental  agency 
scoping  meetings  to  solicit  input  from 
the  public  and  various  Federal,  State 
and  local  agencies  which  have 
jurisdiction  by  law  or  have  specific 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  proposed  projects.  The  first  two 
public  scoping  meetings  will  be  held  on 
Saturday,  July  12,  1997,  at  the  Proud 
Bird  Restaurant,  11022  Aviation 
Boulevard,  Los  Angeles,  California 
90045.  The  first  meeting  will  be  held 
from  8:00  am  to  12:30  p.m.  Pacific 
Daylight  Time  (PDT).  The  second 
meeting  will  be  held  beginning  at  2:00 
p.m.  to  7:00  p.m.  (PDT).  The  third 
public  scoping  meeting  will  be  held  on 
Tuesday,  July  15,  1997,  from  5:00  p.m. 
to  9:00  p.m.  (PDT)  at  the  Hawthorne 
Memorial  Center,  3901  El  Segundo 
Boulevard,  Hawthorne,  California 
90250.  A  scoping  meeting  will  be  held 
specifically  for  governmental  and  public 
agencies  on  Wednesday,  July  16,  1997, 
from  9:00  a.m.  to  5:00  p.m.  (PDT)  in  the 
Board  Room  of  the  Los  Angeles 
Department  of  Airports  Building,  Los 
Angeles  International  Airport,  1  World 
Way,  Los  Angeles,  California  90009. 

Issued  in  Hawthorne,  California,  on 
Monday,  June  4, 1997. 
Herman  C  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region.  AWP-600. 
[PR  Doc.  97-15306  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-87-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 


Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petition  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  30, 1997. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

200),  PetiUon  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. 

The  petition,  any  comment  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC;-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  )une  4, 1997. 
Michael  E.  Chase, 
Acting  Assistant  Chief  Counsel  for 
Regulations. 

Dispositioiis  of  Petitions 

£)ocA:et  No..  26919. 

Petitioner  Kalamazo  Aviation  History 
Museum. 

Sections  of  the  FAR  Affected:  14  CFR 
45.25  and  45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Ford  Tri-motor,  Model  No. 
5-AT-C,  Serial  No.  58,  with  3  inch-high 
nationally  and  registration  marks 
located  on  each  side  of  the  fuselage 
under  the  leading  edge  of  the  horizontal 
stabilizer.  Grant,  May  20,  1997. 
Exemption  No.  55198. 

Docket  No.:  26094. 

Petitioner:  American  Trans  Air. 
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Sections  of  the  FAR  Affected:  14  CFR 
121.433  (cKlKiii),  121.441(a)(1)  and 
(b)(1)  and  appendix  F  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
combing  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
ATA's  flight  crewmembers  in  a  single 
annual  training  and  proficiency 
evaluation  program.  Grant,  May  28, 
1997,  Exemption  No.  6090 A. 

Docket  No.:  26237. 

Petitioner:  MCI  Systemhouse 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.611. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
conduct  ferry  flights  with  one  engine 
inoperative  in  MCI's  Falcon  Trijet 
aircraft,  Model  Nos.  50  and  900,  without 
obtaining  a  special  flight  permit  for  each 
flight.  Grant,  May  27,  1997,  Exemption 
No.  5332C. 

IFR  Doc.  97-15171  Filed  6-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

^4otice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
T.F.  Green  State  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  T.F.  Green  State  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
RegulaUons  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  11, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Elaine 
Roberts,  at  the  following  address: 
Executive  Director  of  Airports,  Rhode 
Island  Aviation  Corporadon,  T.F.  Green 


State  Airport,  2000  Post  Road,  Warwick, 
Rhode  Island,  02886. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Connecticut 
Department  of  Transportation  under 
section  158.23  of  Part  158  of  the  Federal 
Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  T.F.  Green  State 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  105-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  May  2, 1997,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Rhode  Island  Aviation  Corporation 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158  of 
the  Federal  Aviation  Regulations.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  6,  1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  97-02-C-OO-PVD. 

Leve7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  2013. 

Proposed  estimated  charge  expimtion 
date:  May  27,  2014. 

Estimated  total  net  PFC  revenue: 
$3,892,980. 

Brief  description  of  project:  Terminal 
Leasehold  Acquisition. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  Operators  (ATCO), 
that  (1)  do  not  enplane  or  deplane 
passengers^  at  the  main  passenger 
terminal  building;  and  (2)  enplane  less 
than  500  passengers  per  year  at  T.F. 
Green  State  Airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 


application  in  person  in  the  Rhode 
Island  Aviation  Corporation,  2000  Post 
Road,  Warwick,  Rhode  Island. 

Issued  in  Burlington,  Massachusetts,  on 
June  4, 1997. 
Bradely  A.  Davis, 

Assistant  Manager,  Airports  Division,  New 
England  Region. 
[PR  Doc.  97-15307  Filed  &-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  iyi-036] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Coounents  should  be  submitted 
on  or  before  August  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Walker,  Director,  Office  of 
Intermodal  Development,  Maritime 
Administration,  MAR-810,  Room  7209, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Telephone  202-366-8888  or 
FAX  202-366-6988.  Copies  of  this 
collection  can  also  he  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Inventory  of 
American  Intermodal  Equipment. 

Type  of  Request:  Extension  of 
currenUy  approved  information 
collection. 

OMB  Control  Number:  2133-0503. 

Expimtion  Date  of  Approval: 
December  31,  1997. 

Summary  of  Collection  of 
Information:  The  collection  consists  of 
an  intermodal  equipment  inventory  that 
provides  data  essential  to  both  the 
government  and  the  transportation 
industry  in  planning  for  the  most 
efficient  use  of  intermodal  equipment. 

Need  and  Use  of  the  Information:  The 
information  contained  in  the  inventory 
provides  data  about  U.S. -based 
companies  that  own  or  lease  intermodal 
equipment  and  is  essential  to  both 
government  and  industry  in  planning 
for  contingency  operations. 

Description  of  Respondents:  The 
report  requests  information  bom  U.S. 
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steamship  and  intermodal  equipment 
leasing  companies. 

Annual  Responses:  22  companies. 

Annual  Burden:  66  hours. 

Comments:  Send  all  conmients 
regarding  this  infonnation  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  June  15,  1997. 
Joel  C  Richard, 
Secretary. 
(FR  Doc.  97-15280  Filed  6-10-97;  8:45  am] 

BILUNO  CO0€  4eiO-81-P 


DE^AP'^MFN'"  or  --q  A  ASPORTATION 

MiirniTe   A0r-".STr:i|i!On 

Voiu"tary  •r-ler'^oca   Sealift 
■'iqreenent 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  public  meeting. 

The  Maritime  Administration  and 
United  States  Transportation  Command, 
with  its  sealift  component  Military 
Sealift  Command,  announce  a  public 
meeting  to  discuss  and  provide 
background  information  focused 
primarily  to  the  U.S.-flag  tug/barge 
industry  on  the  advantages  of  becoming 
a  participant  in  the  Voluntary 
Intermodal  Sealift  Agreement  (VISA) 
Program.  The  meeting  will  be  held  in 
Room  3200-3204,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590  on  June  25, 
1997  from  1:00  p.m.  to  4:00  p.m. 

NPORMA'iON:  Raymond  R.  Barberesi, 
iJiieului ,  Office  of  Sealift  Support,  (202) 
366-2323. 

By  Order  of  the  Maritime  Administrator. 

Dated:  June  6. 1997. 
Joel  C.  Richard, 
Secretary. 
(FR  Doc.  97-15279  Filed  6-10-97;  8:45  am] 

BILUNO  CODE  4»10-ai-P 


DEPARTMENT  OF  TRANS«»ORTATION      DEPARTMENT  OF  THE  TREASURY 


Surface  Transportation  Board 

[STB  Rnance  Docket  No.  33405] 

'■':4ai.caf-  &  _:)-... sville  Railway — 

T':»t.nage  ^^qhts  txer-c'on — CSX 
Transponat-.ori,  inc. 

CSX  Transportation,  Inc.  (CSXT)  has 
agreed  to  grant  overhead  trackage  rights 
to  Paducah  &  Louisville  Railway  (PflcL) 
between  Madisonville,  KY,  at  or  near 
milepost  OOH  275,  and  the  Providence 
1  Mine  (Mine)  located  on  CSXT's 
Morganfield  Branch,  at  or  near  milepost 
MB  288.8,  a  distance  of  approximately 
13.5  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  Jxme  7, 1997. 

The  purpose  of  the  trackage  rights  is 
to  allow  P8tL  to  handle  movements  of 
coal  from  the  Mine  to  the  generating 
facilities  of  Louisville  Gas  and  Electric 
Company  at  Kosmosdale  and  Louisville, 
KY,  and  to  handle  empties  via  the 
reverse  route. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  virill  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33405,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  (1)  J. 
Thomas  Garrett,  Esq.,  Paducah  & 
Louisville  Railway,  1500  Kentucky 
Avenue,  Paducah,  KY  42003,  and  (2) 
Fred  R.  Birkholz,  Esq.,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville,  FL  32202. 

Decided:  Jime  4, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  OfRce  of  Proceedings. 

Vemon  A.  Williams, 

Secretary. 

(FR  Doc.  97-15264  Filed  6-10-«7;  8:45  am] 

BILUNGCODE  491S-00-P 


Government  Securities:  Call  for  Large 
Position  Reports 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
called  for  the  submission  of  Large 
Position  Rep>orts  by  those  entities  whose 
reportable  positions  in  the  6V«% 
Treasury  Notes  of  February  2007 
equaled  or  exceeded  $2^/2  billion  as  of 
close  of  business  June  6, 1997. 
DATES:  Large  Position  Reports  mu£t  be 
received  before  noon  Eastern  time  on 
June  13,  1997. 

ADDRESSES:  The  reports  must  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  Market  Reports  Division, 
4th  Floor,  33  Liberty  Sti«et,  New  York, 
New  York  10045;  or  facsimile  212-720- 
8028. 

FOR  FURTHER  INFORM ^-"W  CONTACT:  Ken 
Papaj,  Director,  &  .anham, 

Government  Securities  Specialist, 
Bureau  of  the  Public  E)ebt,  Department 
of  the  Treasury,  at  202-219-3632. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  Department's  large  position  rules 
under  the  Government  Securities  Act 
regulations  (17  CFR  Part  420),  the 
Treasury,  in  a  press  release  issued  on 
June  9, 1997,  and  in  this  Federal 
Register  notice,  called  for  Large  Position 
Reports  from  those  entities  whose 
reportable  position  in  the  6V*% 
Treasury  Notes  of  February  2007,  Series 
B-2007,  equaled  or  exceeded  $2i/j 
billion  as  of  the  close  of  business 
Friday,  June  6,  1997.  The  call  for  Large 
Position  Reports  is  a  test.  Entities  whose 
reportable  positions  in  this  10-year  note 
equaled  or  exceeded  the  $2  V2  billion 
threshold  must  report  these  positions  to 
the  Federal  Reserve  Bank  of  New  York. 
Large  Position  Reports,  which  must 
include  the  required  position  and 
administrative  information,  must  be 
received  by  the  Market  Reports  Division 
of  the  Federal  Reserve  Bank  of  New 
York  before  noon  Eastern  time  on 
Friday,  June  13.  1997.  The  Reports  may 
be  filed  by  facsimile  at  (212)  720-8028 
or  delivered  to  the  Bank  at  33  Liberty 
Street.  4th  floor. 

The  6V4%  Treasury  Notes  of  February 
2007  have  a  CUSIP  number  of  912827  2J 
0,  a  STRIPS  principal  component  CUSIP 
number  of  912820  BW  6,  and  a  mattirity 
date  of  February  15,2007. 

The  press  release  and  a  copy  of  this 
Federal  Register  notice  calling  for  the 
Large  Position  Reports,  and  a  copy  of  a 
sample  Large  Position  Report  which 
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appears  in  Appendix  B  of  the  rules  at  17 
CFR  Part  420,  can  be  obtained  by  calling 
(202)  622-2040  and  requesting 
document  number  1737.  These 
documents  are  also  available  at  the 
Bureau  of  the  Public  Debt's  Internet  site 
at  the  following  address:  http:// 
www.publicdebt.treas.gov. 

Questions  about  Treasury's  large 
position  reporting  rules  should  be 
directed  to  Public  Debt's  Government 
Securities  Regulations  Staff  at  (202) 
219-3632.  Questions  regarding  the 
method  of  submission  of  Large  Position 
Reports  may  be  directed  to  the  Market 
Reports  Division  of  the  Federal  Reserve 
Bank  of  New  York  at  (212)  720-8021. 

The  collection  of  large  position 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  0MB  Control  Number  1535- 
0089. 

Dated:  June  6, 1997. 
John  D.  Hawks,  Jr., 
Under  Secretary,  Domestic  Finance. 
[FR  Doc.  97-15445  Filed  6-9-97;  3:33  pm) 
BHJJNO  CODE  4«10-3»-P 


UNITEO  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2. 
1985),  I  hereby  determine  that  the  seven 
objects  (See  list '),  to  be  exhibited  in  A 
Living  Memorial  to  the  Holocaust — 
Museiun  of  Jewish  Heritage  in  New 
York,  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 


exhibition  or  display  of  the  listed 
exhibit  objects  at  A  Living  Memorial  to 
the  Holocaust — Museum  of  Jewish 
Heritage  in  New  York  from  on  or  about 
July  1,  1997,  through  July  1,  2002.  is  in 
the  national  interest.  The  action  of  the 
United  States  in  this  matter  and  the 
immunity  based  on  the  application  of 
the  provisions  of  the  law  involved  does 
not  imply  any  view  of  the  United  States 
concerning  the  ownership  of  the 
exhibition  objects.  Further,  it  is  not 
based  upon  and  does  not  represent  any 
change  in  the  position  of  the  United 
States  regarding  the  status  of  Jerusalem 
or  the  territories  occupied  by  Israel 
since  1967.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Date:  June  5, 1997. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  97-15283  Filed  5-10-97;  8:45  am) 


*  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Jacqueline  Caldwell.  Assistant 
General  Counsel,  at  202/619-6982.  and  the  address 
is  Room  700.  U.S.  Information  Agency.  301  4th 
Street.  S.W.,  Washington.  D.C  20547-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2641 

RIN  3a09-AA07 

Post'Employment  Conflict  of  interest 
Restrictions;  Exemption  of  Positions 
and  Revision  of  Departmental 


Ccrnpo'">e'^t 
Correction 


ations 


In  rule  document  97-12898, 
beginning  on  page  26915,  in  the  issue  of 
Friday,  May  16, 1997,  make  the 
following  corrections: 

Appendix  A  to  Part  2641  [Corrected] 

1.  On  page  26917,  in  the  first  column, 
in  Appendix  A  to  part  2641,  the  listing 
for  the  Department  of  Justice  should 
read  as  follows: 


Agency:  Department  of  Justice. 

Positions:  United  States  Trustee  (21)(effective 

June  2. 1994). 


*    *    «   *    * 


Appendix  B  to  Part  2641  [Corrected] 

2.  On  page  26917,  in  the  first  column, 
in  the  eighth  line  from  the  bottom, 
"anuary"  should  read  "January". 

3.  On  page  26917,  in  the  second 
column,  in  footnote  1,  in  the  second  line 
"Secreary"  should  read  "Secretary". 

4.  On  page  26917,  in  the  second 
column,  in  footnote  1,  in  the  sixth  line 
"Secreary"  should  read  "Secretary". 

5.  On  page  26917,  in  the  second 
column,  in  footnote  2,  in  the  first  line 
"Untied"  should  read  "United". 

6.  On  page  26917,  in  the  second 
column,  in  footnote  3,  in  the  first  line, 
"Untied"  should  read  "United". 

7.  On  page  26917,  in  the  second 
column,  in  footnote  3,  in  the  second  line 
"Attorneys"  should  read  "Trustees". 

8.  On  page  26917,  in  the  third 
column,  in  footnote  5,  in  the  first  line 
"Untied"  should  read  "United". 

BILUNG  COOE  1505-01-0 


DEPARTMENT  OF  JUSTICE 
5  CFR  Part  3801 


28  CFR  Part  45 
RIN  3209-AA15 

Supplenr>ent  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Justice 

Correction 

In  rule  document  97-11476  beginning 
on  page  23941  in  the  issue  of  Friday, 


May  2, 1997,  make  the  following 
correction: 

§3801.106    [Corrected] 

On  page  23943,  in  the  first  column,  in 
the  first  line  of  §3801.106  {b)(l)(ii). 
"have  as"  should  read  "habeas". 

BILLING  CODE  1S0fr41-D 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  Annual 
Service  Delivery  Area  Report  (JASDA); 
Comment  Request 

Correction 

In  notice  document  97-14056 
beginning  on  page  29154  in  the  issue  of 
Thursday,  May  29,  1997,  make  the 
following  correction: 

On  page  29154,  in  the  third  column, 
under  the  DATES  section  "June  28, 
1997"  should  read  "July  28,  1997". 

BILLING  CODE  1506-01-0 


VOL 

• 

KSy^^^H 

ISS 

^ 

1 
1 

2 

JE 
11 

19  97 

*- 

UMI 


«r  «*  We 

Tw  ac  «» 

^  •»  M 

•*  ■>  M 

■fc  IK  MIt 

at MK. 

«  an— y  w 

<— — — — a  5S?           ^"^ 

W  «  — — 

M  «F  « 

^«  «•  JM 

i  1 

■^  '«» 

»■  _    m. 

mr  m  'm. 

M  »  '«> 

at  «  i» 

W  «E  MA 

■m  mr  m 

iM.  wt  ^ 

«l  HI 

a*  «« 

<*«t  Ml  w 
**  "*  ^* 

«  •r-— — — — r  » 


Wednesday 


Part  II 


Federal 

Communicai 
Commission 


Z    1..      .?    '       ' 


47     -«     arts  61  and  69 

A:.cess  Cnarqe  -^e'.jrm;  Price  Cap 

Penof^ance  Se.^ev.-  for  Local  Exchange 

Carreers  "'^anspor'  Qate  Structure  and 
P-'c^nq  usage  c  '^^-  ^"...blic  Switched 
NetwcK  nv    -'orndiiuri  Service  and 

inlernei  rrc^.aers;  Rules 


FEDEPA^  COMMUNICATIONS 

COMMiSS'ON 

47  CFR  Parts  61  and  69 

[CC  Docket  Nos.  96-262.  94-1, 91-213, 96- 
263;  FCC  97-158] 

Access  CHartje  Pe'orm;  Price  Cap 
Parfonnancr'  -^ev  ew  for  Local 
Exchange  Ca-  prs,  Transport  Rate 
Structure  3'^c  p'icing;  Usage  of  the 
PuDi'C  Sw.:.-^e-:i  h4etwork  by 
\rto'^a'  0"  Se  vice  and  Internet 

Access   f^ryv   0--'S 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

summary:  On  December  23, 1996,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  in  this  docket, 
seeking  comment  on  how  the  interstate 
access  charge  regime  should  be  revised 
in  light  of  the  local  competition  and  Bell 
Operating  Company  entry  provisions  of 
the  Telecommunications  Act  of  1996 
and  state  actions  to  open  local  markets 
to  competition,  the  effects  of  potential 
and  actual  competition  on  incumbent 
LEG  pricing  for  interstate  access,  and 
the  impact  of  the  Act's  mandate  to 
preserve  and  enhance  universal  service. 
In  this  Report  and  Order,  the 
Commission  adopts  many  of  the  rules  it 
proposed.  These  rule  revisions  are 
intended  to  foster  competition,  move 
access  charges  over  time  to  more 
economically  efficient  levels  and  rate 
structures,  preserve  universal  service, 
and  lower  rates. 
DATES:  The  following  rules  or 
amendments  thereto,  shall  become 
effective  July  11.  1997  47  CFR  69.103, 
69.107,  69.122,  69.303,  69.304,  69.307, 
69.308,  and  69.406.  The  following  rules 
or  amendments  thereto,  which  impose 
new  or  modified  information  or 
collection  requirements,  shall  become 
effective  upon  approval  by  the  Office  of 
Management  and  Budget  (OMB),  but  no 
sooner  than  June  15,  1997:  47  CFR 
61.45,  61.47.  69.104,  69.126,  69.151, 

69.152,  and  69.410.  The  following  rules, 
or  amendments  thereto,  in  this  Report 
and  Order  shall  be  effective  January  1, 
1998:  47  CFR  61.3,  61.46,  69.1,  69.2, 
69.105,  69.123.  69.124,  69.125,  69.154, 
69  155,  69.157,  69.305,  69.306,  69.309, 
69.401.  69.411.  69.501.  69.502.  and 
69.611.  The  following  rules,  which 
impose  new  or  modified  information  or 
collection  requirements,  shall  become 
effective  upon  approval  by  the  Office  of 
Management  and  Budget  (OMB),  but  no 
sooner  than  January  1,  1998:  47  CFR 
61.42,  61.48.  69.4.  69.106.  69.111, 

69.153.  and  69.156.  The  Commission 
will  publish  a  document  in  the  Federal 
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Register  at  a  later  date  announcing  the 
effective  date  for  the  sections  containing 
information  collection  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lemer,  Attorney,  Common 
Carrier  Bureau,  Competitive  Pricing 
Division,  (202)  418-1530.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contact  Judy  Boley  at  202-418- 
0214,  or  via  the  Internet  at 
jboley®fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  May  7, 1997,  and 
released  May  16,  1997.  The  full  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  St,  N.W., 
Washington,  IX].  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  http://www.fcc.gov/ 

B  ureaus/Common Carrier/Orders/ 

1997/fcc97158.wp,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100 M  St.,  N.W., 
Suite  140,  Washington,  DC  20037.  To 
seek  comment  on  the  rules  adopted  in 
this  Repori  and  Order,  the  Conmiission 
released  Access  Charge  Reform,  CC 
Docket  No.  96-262,  Notice  of  Proposed 
Rulemaking,  62  FR  4670  (January  31, 
1997);  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers,  CC  Docket 
No.  94-1,  Second  Further  Notice  of 
Proposed  Rulemaking,  60  FR  49539 
(September  25,  1995);  and  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers,  CC  Docket  94-1,  Fourth 
Further  Notice  of  Proposed  Rulemaking, 
60  FR  52362  (October  6,  1995).  This 
Report  and  Order  contains  proposed  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  Please  note  that  the 
Commission  has  requested  emergency 
review  and  approval  of  this  collection 
by  June  10, 1997  under  the  provisions 
of  5  CFR  1320.13. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  either 
a  proposed  or  modified  information 
collection.  As  part  of  its  coniinuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 


this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Please  note  that  the 
Conunission  has  requested  emergency 
review  and  approval  of  this  collection 
by  June  10,  1997  under  the  provisions 
of  5  CFR  1320.13.  OMB  notification  of 
action  is  due  Jime  10, 1997.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0760. 

Title:  Access  Charge  Reform  Report 
and  Order. 

Form  No..N/A. 

Type  of  Review:  Revised  Collection. 

Respondents:  Business  and  other  for 
profit. 

Number  of  Respondents:  13. 

Estimated  Time  Per  Response: 
138,714  hours. 

Total  Annual  Burden:  1,803,282 
hours. 

Estimated  costs  per  respondent: 
$2,400. 

Tota!  Annual  Estimated  Costs: 
$31,200. 

Needs  and  Uses:  In  the  Access  Charge 
Reform  First  Report  and  Order,  the 
Commission  adopts,  that,  consistent 
with  principles  of  cost-causation  and 
economic  efficiency,  non-traffic 
sensitive  (NTS)  costs  associated  with 
local  switching  should  be  recovered  on 
an  NTS  basis,  through  flat-rated,  per 
month  charges.  The  information 
collections  resulting  from  this  Report 
and  Order  are  as  follows: 

a.  Cost  Study  of  Local  Switching 
Costs:  The  FCC  does  not  establish  a 
fixed  percentage  of  local  switching  costs 
that  incumbent  LECs  must  reassign  to 
the  Common  Line  basket  or  newly 
created  Trunk  Cards  and  Ports  service 
category  as  NTS  costs.  In  light  of  the 
widely  varying  estimates  in  the  record, 
we  conclude  that  the  portion  of  costs 
that  is  NTS  costs  likely  varies  among 
LEC  switches.  Accordingly,  we  require 
each  price  cap  LEC  to  conduct  a  cost 
study  to  determine  the  geographicedly- 
averaged  portion  of  local  switching 
costs  that  is  attributable  to  the  line-side 
ports,  as  defined  above,  and  to 
dedicated  trunk  side  cards  and  ports. 
These  amounts,  including  cost  support, 
should  be  reflected  in  the  access  charge 
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elements  filed  in  the  LEC's  access  tariff 
effective  January  1, 1998. 

b.  Cost  Study  of  Interstate  Access 
Service  That  Remain  Subject  to  Price 
Cap  Regulation:  The  1996  Act  has 
created  an  unprecedented  opportunity 
for  competition  to  develop  in  local 
telephone  markets.  We  recognize, 
however,  that  competition  is  unlikely  to 
develop  at  the  same  rate  in  different 
locations,  and  that  some  services  will  be 
subject  to  increasing  competition  more 
rapidly  than  others.  We  also  recognize, 
however,  that  there  will  be  areas  and 
services  for  which  competition  may  not 
develop.  We  will  adopt  a  prescriptive 
"backstop"  to  our  market-based 
approach  that  will  serve  to  ensure  that 
all  interstate  access  customers  receive 
the  benefits  of  more  efficient  prices, 
even  in  those  places  and  for  those 
services  where  competition  does  not 
develop  quickly.  To  implement  our 
backstop  to  market-based  access  charge 
reform,  we  require  each  incumbent 
price  cap  LEC  to  file  a  cost  study  no 
later  than  February  8,  2001, 
demonstrating  the  cost  of  providing 
those  interstate  access  services  that 
remain  subject  to  price  cap  regulation 
because  they  do  not  face  substantial 
competition. 

c.  Tariff  Filings.  The  Commission  also 
suggests  several  information  collections 
relating  to  tariff  filings.  Specifically,  the 
Commission  adopts  its  proposals  to 
require  the  filing  of  various  tariffs,  with 
modifications.  For  example,  the  FCC 
directs  incumbent  LECs  to  establish 
separate  rate  elements  for  the 
multiplexing  equipment  on  each  side  of 
the  tandem  switch.  LECs  must  establish 
a  flat-rated  charge  for  the  multiplexers 
on  the  SWC  side  of  the  tandem, 
imposed  pro-rata  on  the  purchasers  of 
the  dedicated  trunks  on  die  SWC  side  of 
the  tandem.  Multiplexing  equipment  on 
the  EO  side  of  the  tandem  shall  be 
charged  to  users  of  common  EO-to- 
tandem  transport  on  a  per-minute  of  use 
basis.  These  multiplexer  rate  elements 
must  be  included  in  me  LEC  access 
tariff  filings  to  be  effective  January  1, 
199811 

Synapsis  of  Report  and  Order 

/.  Introduction 

1.  In  passing  the  Telecommunications 
Act  of  1996,  Public  Law  104-104, 110 
Stat.  56  (codified  at  47  U.S.C.  sees.  151 
et  seq.)  (1996  Act),  Congress  sought  to 
establish  "a  pro-competitive, 
deregulatory  national  policy 
framework"  for  the  United  States' 
telecommunications  industry.  With  this 
Order,  we  begin  the  third  part  in  a 
trilogy  of  actions  collectively  intended 
to  foster  emd  accelerate  the  introduction 


of  competition  into  all 
telecommunications  markets,  pursuant 
to  the  mandate  of  the  1996  Act. 

2.  In  the  Local  Competition  Order,  we 
set  forth  rules  to  implement  section  251 
and  section  252  of  the  Communications 
Act  of  1934,  as  amended. 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98,  First  Report  and 
Order,  61  FR  45476  (August  29, 1996) 
(Local  Competition  Order),  Order  on 
Reconsideration,  CC  Docket  No.  96-98, 
61  FR  52706  (October  8.  1996),  petition 
for  review  pending  and  partial  stay 
granted,  sub  nom.  Iowa  Utils.  Bd.  v. 
FCC,  109  F.3d  418  (8di  Cir.  1996).  As 
with  all  of  Part  II  of  Tide  II  of  die 
Communications  Act,  those  sections, 
and  the  rules  implementing  them,  seek 
to  remove  the  legal,  regijlatory, 
economic,  and  operational  barriers  to 
telecommunications  competition. 
Among  other  things,  sections  251  and 
252  provide  entrants  with  the 
opportunity  to  compete  for  consumers 
in  local  markets  by  either  constructing 
new  facilities,  leasing  unbundled 
network  elements,  or  reselling 
telecommunication  services. 

3.  In  the  Universal  Service  Order, 
which  we  adopt  in  a  companion  order 
today,  we  take  steps  to  ensure  that 
support  mechanisms  that  are  necessary 
to  maintain  local  rates  at  affordable 
levels  are  protected  and  advanced  as 
local  telecommunication  markets 
become  subject  to  the  competitive 
pressures  unleashed  by  the  1996  Act. 
Federal-State  Board  on  Universal 
Service.  CC  Docket  No.  96-45,  First 

Report  and  Order,  FCC  97-157 

FR (released  May  8,  1997) 

[Universal  Service  Order).  When  it 
enacted  section  254  of  the 
Communications  Act,  Congress  detailed 
the  principles  that  must  guide  this 
effort.  It  placed  on  the  Commission  and 
the  states  the  duty  to  implement  these 
principles  in  a  manner  consistent  with 
the  pro-competition  purposes  of  the  Act, 
as  embodied  in,  for  instance,  the 
interconnection  provisions  of  the  Act.  It 
stated  that  "(tlhere  shoidd  be  specific, 
predictable  and  sufficient  Federal  and 
State  mechanisms  to  preserve  and 
advance  universal  service." 

4.  Congress  also  specified  that 
universal  service  support  "should  be 
explicit,"  and  that,  with  respect  to 
federal  universal  service  support, 
"[ejvery  telecommunications  carrier  that 
provides  interstate  telecommunications 
services  shall  contribute,  on  an 
equitable  and  non-discriminatory  basis, 
to  the  specific,  predictable,  and 
sufficient  mechanisms  established  by 
the  Commission  to  preserve  and 


advance  imiversal  service."  As 
explained  further  in  the  Joint 
Explanatory  Statement  of  the  Committee 
of  the  Conference,  Congress  intended 
that,  "[tlo  the  extent  possible,  *   •   •  any 
support  mechanisms  continued  or 
created  under  new  section  254  should 
be  explicit,  rather  than  implicit  as  many 
support  mechanisms  are  today." 
Congress  directed  the  Commission,  by 
May  8,  1997,  to  complete  a  universal 
service  proceeding  that  "include[s]  a 
definition  of  the  services  that  are 
supported  by  Federal  universal  service 
support  mechanisms  and  a  specific 
timetable  for  implementation." 

5.  Through  our  accompanying 
Universal  Service  Order,  we  establish 
the  definition  of  services  to  be 
supported  by  federal  universal  service 
support  mechanisms  and  the  specific 
timetable  for  implementation.  Further, 
through  this  First  Report  and  Order  in 
our  access  reform  docket  and  our 
Universal  Service  Order,  we  set  in  place 
rules  that  will  identify  and  convert 
existing  federal  universal  service 
support  in  the  interstate  high  cost  fund, 
the  dial  equipment  minutes  (DEM) 
weighting  program.  Long  Term  Support, 
Lifeline,  Link-up,  and  interstate  access 
charges  to  explicit  federal  universal 
service  support  mechanisms.  As 
detailed  below,  we  will  identify  the 
implicit  federal  universal  service 
support  currentiy  contained  in  interstate 
access  charges  through  three  methods. 

6.  First,  we  will  reduce  usage- 
sensitive  interstate  access  charges  by 
phasing  out  local  loop  and  other  non- 
traffic-sensitive  (NTS)  costs  from  those 
charges  and  directing  incumbent  local 
exchange  carriers  (LECs)  to  recover 
those  NTS  costs  through  more 
economically  efficient,  flat-rated 
charges.  Because  NTS  costs,  by 
definition,  do  not  vary  with  usage,  the 
recovery  of  NTS  costs  on  a  usage  basis 
pursuant  to  our  current  access  charge 
rules  amounts  to  an  implicit  subsidy 
from  high-volume  users  of  interstate  toll 
services  to  low-volume  users  of 
interstate  long-distance  services. 

7.  Second,  we  will  rely  in  part  on 
emerging  competition  in  local 
telecommunications  markets,  spurred 
by  the  adoption  of  the  1996  Act,  to  help 
identify  the  differences  between  the 
rates  for  interstate  access  services 
established  by  incumbent  LECs  under 
price  cap  regulation  and  those  that 
competition  would  set.  The  prices  for 
interstate  access  services  offered  by 
competing  providers  presimiably  will 
not  contain  any  implicit  universal 
service  support  such  as  that  embedded 
in  the  incumbent  LECs'  access  charges. 
Consequentiy,  the  introduction  of 
competition  inevitably  will  help  to 
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remove  implicit  support  from  the 
incumbent  LECs'  access  charges  where 
competition  develops  and  also  will  help 
to  identify  the  extent  of  implicit  support 
in  other  areas. 

8.  Third,  we  will  engage  in  further 
deliberations  on  a  forward-looking 
economic  cost-based  mechanism  that 
we  will  use  to  distribute  federal  support 
to  rural,  insular,  and  high  cost  areas, 
beginning  in  1999.  Based  on  cost  studies 
the  states  will  conduct  during  the 
coming  year  (or,  at  a  state's  election, 
based  upon  Commission-developed 
proxy  methods),  an  estimate  of  the 
forward-looking  economic  cost  of 
providing  service  to  a  customer  in  a 
particular  rural,  insular,  or  high  cost 
area  will  be  calculated.  We  will 
distribute  federal  universal  service 
support  based  on  the  interstate  portion 
of  the  difference  between  forward- 
looking  economic  cost  and  a  nationwide 
revenue  benchmark.  The  amount  of  the 
support  will  be  explicitly  calculable  and 
identifiable  by  competing  carriers,  and 
the  support  will  be  portable  among 
competing  carriers,  i.e.,  distributed  to 
the  eligible  telecommunications  carrier 
chosen  by  the  customer.  It  will  be 
funded  by  equitable  and  non- 
discriminatory contributions  from  all 
carriers  that  provide  interstate 
telecommunications  services.  Through 
this  First  Report  and  Order,  we  direct 
that  federal  universal  service  support 
received  by  incumbent  LECs  be  used  to 
reduce  or  satisfy  the  interstate  revenue 
requirement  otherwise  collected 
through  interstate  access  charges. 
Accordingly,  through  both  our 
Universal  Senice  Order  and  this  First 
Report  and  Order  on  access  reform, 
interstate  implicit  support  for  universal 
service  will  be  identified  and  removed 
from  interstate  access  charges,  and 
support  will  be  provided  through  the 
explicit  interstate  universal  service 
support  mechanisms. 

9.  Although  these  three  steps  will  set 
in  motion  a  process  that  will  remove 
implicit  universal  service  support  from 
access  charges,  it  will  not  remove  all 
implicit  support  from  all  access  charges 
immediately.  This  result  is  fully  in 
accord  with  Congress's  directives. 
Although  Congress  said  in  the  Act  that 
"support  should  be  explicit",  it  did  not 
provide  that  "support  shall  be  explicit." 
Congress's  decision  to  say  "should" 
instead  of  "shall"  is  especially  pertinent 
in  light  of  Congress's  repeated  use  of 
"shall"  in  the  1996  Act.  Moreover,  in 
the  Act's  legislative  history,  Congress 
qualified  its  intention  that  "support 
mechanisms  should  be  explicit,  rather 
than  implicit,"  with  the  phrase  "lt|o  the 
extent  possible."  Thus,  Congress 
recognized  that  the  conversion  of  the 


existing  web  of  implicit  subsidies  to  a 
system  of  explicit  support  would  be  a 
difficult  task  that  probably  could  not  be 
accomplished  immediately.  As 
explained  below,  we  conclude  that  a 
process  that  eliminates  implicit 
subsidies  from  access  charges  over  time 
is  warranted  primarily  for  three  reasons. 
First,  we  simply  do  not  have  the  tools 
to  identify  the  existing  subsidies 
precisely  at  this  time.  Second,  we  prefer 
to  rely  on  the  market  rather  than 
regulation  to  identify  implicit  support 
because  we  are  more  confident  of  the 
market's  ability  to  do  so  accurately. 
Third,  even  if  we  were  more  confident 
of  our  ability  to  identify  all  of  the 
existing  implicit  support  mechanisms  at 
this  time,  eliminating  them  all  at  once 
might  have  an  inequitable  impact  on  the 
incumbent  local  exchange  carriers. 

10.  Nor,  by  our  orders  today,  do  we 
attempt  to  identify  or  eliminate  the 
implicit  universal  service  support 
mechanisms  established  by  state 
commissions.  We  recognize  that  states 
are  initially  responsible  for  identifying 
implicit  intrastate  subsidies.  For  the 
reasons  stated  above,  we  believe  the 
Commission  has  discretion  under  the 
statute  to  employ  pro-competitive, 
deregulatory  policies  to  aid  in  the 
reform  of  the  existing,  complex  system 
of  universal  service.  Where  pro- 
competition  policies,  such  as  those  set 
forth  in  sections  251,  252  and  253,  can 
force  prices  for  telecommunications 
services  to  competitive  levels,  and,  as  a 
result,  eliminate  or,  at  least, 
substantially  eliminate  implicit  support, 
the  Act  grants  us  the  authority  to  rely  on 
such  policies  over  a  period  of  time.  We 
find  that  the  Act  does  not  require,  nor 
did  Congress  intend,  that  we 
immediately  institute  a  vast  set  of  wide- 
ranging  pricing  rules  applicable  to 
interstate  and  intrastate  services 
provided  by  incumbent  LECs  that  would 
have  enormously  disruptive  effects  on 
both  ratepayers  as  well  as  the  affected 
LECs.  Indeed,  the  congressional 
mandate  that  we  implement  pro- 
competitive,  deregulatory  policies  is  a 
continuing  reminder  that,  wherever 
feasible,  we  should  select  competition 
instead  of  regulation  as  our  means  of 
accomplishing  the  stated  statutory  goals. 
Reliance  on  competition  is  the  keystone 
that  unifies  our  universal  service  and 
access  reform  orders. 

11.  Nevertheless,  implicit  intrastate 
universal  service  support  is  substantial. 
States  have  maintained  low  residential 
basic  service  rates  through,  among  other 
things,  a  combination  of:  geographic  rate 
averaging,  high  rates  for  business 
customers,  high  intrastate  access  rates, 
high  rates  for  intrastate  toll  service,  and 
high  rates  for  vertical  features  and 


services  such  as  call  waiting  and  call 
forwarding.  By  not  mandating 
immediate  Commission  action  to 
eliminate  these  policies  and  instead  by 
ordering  that  the  Commission  and  the 
states  together  achieve  universal  service 
goals.  Congress  intended  that  states, 
acting  pursuant  to  section  254{fl  of  the 
Communications  Act,  must  in  the  first 
instance  be  responsible  for  identifying 
intrastate  implicit  universal  service 
support.  Indeed,  by  our  decisions  in  this 
Order  and  in  our  companion  Universal 
Service  Order,  we  sfrongly  encourage 
states  to  take  such  steps. 

12.  To  achieve  the  vital,  historic,  and 
congressionally-mandated  purposes  of 
universal  service  in  every  state  in  an  era 
in  which  competition  replaces 
monopoly,  it  is  necessary  that  the  states 
and  the  Commission  develop  new  and 
effective  mechanisms  of  complementing 
the  activities  of  each  other.  Therefore,  as 
states  implement  their  universal  service 
plans,  we  will  be  able  to  assess  whether 
additional  federal  universal  service 
support  is  necessary  to  ensure  that 
quality  services  remain  "available  at 
just,  reasonable,  and  affordable  rates." 
Our  decisions  in  this  Order  are  meant  in 
part  to  provide  some  elements  of  the 
plan  and  time  sufficient  to  discharge 
responsibly  an  aspect  of  the  federal  role 
in  this  federal-state  universal  service 
partnership. 

13.  In  this  First  Report  and  Order,  we 
also  take  the  actions  necessary  to  permit 
the  market,  in  the  first  instance,  to 
expose  any  implicit  universal  service 
support  that  we  may  fail  to  identify  as 
we  implement  our  federal  mechanisms 
for  supporting  universal  service  in 
insular,  rural,  and  high  cost  areas  and  to 
drive  access  rates  toward  levels  that 
competition  would  be  expected  to 
produce.  Our  decision  also  fulfills  the 
congressional  intent  that  we  eliminate 
the  rules  that  have  helped  to  sustain  de 
facto  or  de  jure  monopolies  in  access 
markets  and  instead  create  the 
conditions  for  competitive  entry  on  a 
sustainable,  long-term  basis.  That 
requires,  among  other  things,  that  we 
phase  out  opportunities  for  inefficient 
entry  that  are  created  primarily  by 
anomalies  in  the  current,  monopoly- 
oriented  regime.  Consequently,  this 
Order  sets  forth  a  plan  for  removing 
distortions  and  inefficiencies  in  both  the 
current  "rate  structures"  (the  term  used 
to  describe  the  manner  in  which  a 
particular  charge  is  assessed,  such  as 
through  a  per-minute-of-use  fee  or  a  flat- 
rated  fee)  and  "rate  levels"  (the  term 
used  to  describe  the  aggregate  size  of  a 
particular  access  charge).  By 
rationalizing  the  access  charge  rate 
structure,  we  ensure  that  charges  more 
accurately  reflect  the  manner  in  which 
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the  co3ts  are  incurred,  thereby 
facilitating  the  movement  to  a 
competitive  market.  We  also  establish, 
in  this  First  Report  and  Order,  a 
prescriptive  mechanism  to  ensure  that, 
through  the  operation  of  price  caps  and 
by  other  means,  interstate  access 
charges  in  areas  where  competition  does 
not  develop  will  also  be  driven  toward 
the  levels  that  competition  would  be 
expected  to  produce.  The  Price  Cap 
Fourth  Report  and  Order,  which  is  also 
the  Second  Report  and  Order  in  this 
docket  and  which  is  also  adopted  today, 
modifies  the  X-Factor  in  accordance 
with  this  plan.  Price  Cap  Performance 
Review  for  Local  Exchange  Carriers, 
Fourth  Report  and  Order  in  CC  Docket 
No.  94-1,  and  Access  Charge  Reform, 
Second  Report  and  Order  in  CC  Docket 

No.  96-262,  FCC  97-159 FR 

(adopted  May  7.  1997)  [Price  Cap 


Fourth  Report  and  Order). 

14.  In  a  subsequent  order  in  the 
present  docket,  we  will  provide  detailed 
rules  for  implementing  the  market-based 
approach  that  we  adopt  in  today's 
Chder.  That  process  will  give  carriers 
progressively  greater  flexibility  in 
settLig  rates  as  competition  develops, 
gradually  replacing  regulation  v^nth 
competition  as  the  primary  means  of 
setting  prices  and  facilitating 
investment  decisions.  A  separate  order 
in  this  docket  will  also  address 
"historical  cost"  recovery:  whether  and 
to  what  extent  carriers  should  receive 
compensation  for  the  recovery  of  the 
allocated  costs  of  past  investments  if 
competitive  market  conditions  prevent 
them  from  recovering  such  costs  in  their 
charges  for  interstate  access  services. 

15.  By  our  orders  today,  we  reject  the 
arguments  made  by  some  parties  that 
section  254  compels  us  immediately  to 
remove  all  universal  service  costs  from 
interstate  access  charges.  Making 
"implicit"  universal  service  subsidies 
"explicit"  "to  the  extent  possible" 
means  that  we  have  authority  at  our 
discretion  to  craft  a  phased-in  plan  that 
relies  in  part  on  prescription  and  in  part 
on  competition  to  eliminate  subsidies  in 
the  prices  for  various  products  sold  in 
the  market  for  telecommunications 
services.  Moreover,  we  have  met  section 
254's  clear  command  that  we  identify 
the  services  to  be  supported  by  federal 
universal  service  support  mechanisms 
and  that  we  establish  a  specific 
timetable  for  implementation.  Under 
that  timetable,  we  will  over  the  next 
year  identify  implicit  interstate 
universal  support  and  make  that 
support  explicit,  as  further  provided  by 
section  254(e).  As  with  any  implicit 
support  mechanism,  universal  service 
costs  are  presently  intermingled  with  all 
other  costs,  including  the  forward- 


looking  economic  costs  of  interstate 
access  and  any  historic  costs  associated 
with  the  provision  of  interstate  access 
services.  We  cannot  remove  universal 
service  costs  from  interstate  access 
charges  until  we  can  identify  those 
costs,  which  we  will  not  be  able  to  do 
even  for  non-rural  L£Cs  before  January 
1,  1999. 

16.  Coupled  with  the  modifications 
implemented  in  our  Universal  Service 
Order,  the  changes  we  put  in  place 
today  will  provide  far-reaching  benefits 
to  the  American  people.  This  Order  will 
restructure  access  charges,  resiUting  in 
lower  long-distance  rates  for  many 
consumers,  while  substantially 
increasing  the  volume  of  long-distance 
calling.  It  will  promote  the  spread  of 
competition  by  replacing  si^iificant 
implicit  subsidies  with  an  explicit  and 
secure  universal  service  support  system. 
It  will  foster  competition  and  economic 
prosperity  by  creating  an  access  charge 
system  that  is  both  efficient  and  fair.  We 
believe  that  the  changes  implemented 
by  this  Order  are  necessary  to  meet  the 
goal  set  forth  in  the  1996  Act — "opening 
all  telecommunications  markets  to 
competition." 

A.  Background 

1.  The  Existing  Rate  System 

17.  For  much  of  this  century,  most 
telephone  subscribers  obtained  both 
local  and  long-distance  services  from 
the  same  company,  the  pre-divestiture 
Bell  System,  owned  and  operated  by 
AT&T.  Its  provision  of  local  and 
intrastate  long-distance  services  through 
its  wholly-owned  operating  companies 
was  regulated  by  state  commissions. 
The  Commission  regulated  AT&T's 
provision  of  interstate  long-distance 
service.  Much  of  the  telephone  plant 
that  is  used  to  provide  local  telephone 
service  (such  as  the  local  loop,  the  line 
that  connects  a  subscriber's  telephone  to 
the  telephone  company's  switch)  is  also 
needed  to  originate  and  terminate 
interstate  long-distance  calls. 
Consequently,  a  portion  of  the  costs  of 
this  conmion  plant  historically  was 
assigned  to  the  interstate  jurisdiction 
and  recovered  through  the  rates  that 
AT&T  charged  for  interstate  long- 
distance calls.  The  balance  of  the  costs 
of  the  common  plant  was  assigned  to 
the  intrastate  jurisdiction  and  recovered 
through  the  charges  administered  by  the 
state  commissions  for  intrastate 
services.  The  system  of  allocating  costs 
between  the  interstate  and  intrastate 
jurisdictions  is  known  as  the 
separations  process.  The  difficxdties 
inherent  in  allocating  the  costs  of 
facilities  that  are  used  for  multiple 


services  between  the  two  jurisdictions 
are  discussed  below. 

18.  At  first,  there  was  no  formal 
system  of  tariffed  charges  to  determine 
how  the  BOCs  and  the  hundreds  of 
unaffiliated,  independent  LECs  would 
recover  the  costs  allocated  to  the 
interstate  jurisdiction  by  the  separations 
rules.  Instead,  AT&T  remitted  to  these 
companies  the  amounts  necessary  to 
recover  their  allocated  interstate  costs, 
including  a  return  on  allocated  capital 
investment. 

19.  la  the  1970s.  MCI  and  other 
interexchange  carriers  (IXCs)kbegan  to 
provide  switched  long-distance  service 
in  competition  with  AT&T.  However, 
AT&T  still  maintained  monopolies  in 
the  local  markets  served  by  its  local 
subsidiaries,  the  Bell  Operating 
Companies  (BOCs).  The  BOCs  owned 
and  operated  the  telephone  wires  that 
connected  the  customers  in  their  local 
markets.  Other  independent  (non-Bell) 
LECs  held  similar  monopoly  franchises 
in  their  local  service  areas.  MCI  and  the 
other  KCs  were  dependent  on  the  BOCs 
and  the  independent  LECs  to  complete 
the  long-distance  calls  to  the  end  user. 

20.  For  much  of  the  1970s,  MCI  and 
AT&T  fought  over  the  fees — the  access 
charges — that  MQ  should  pay  the  BOCs 
for  originating  and  terminating 
interstate  calls  placed  by  or  to  end  users 
on  the  BOCs'  local  networks.  That  battle 
took  place  before  federal  regulators,  as 
well  as  in  the  federal  courts.  In 
December  1978,  under  Commission 
supervision,  AT&T,  MCI,  and  the  other 
long-distance  competitors  entered  into  a 
comprehensive  interim  agreement, 
known  as  Exchange  Network  Facilities 
for  Interstate  Access  (ENFIA),  that  set 
rates  that  AT&T  would  charge  long- 
distance competitors  for  originating  and 
terminating  interstate  traffic  over  the 
facilities  of  its  local  exchange  affiliates. 
Several  years  afterwards,  AT&T's 
divestiture  was  completed,  separating 
the  local  exchange  operations  of  the 
BOCs  from  the  rest  of  AT&T's 
operations,  including  AT&T's  long 
distance  business.  The  BOCs 
maintained  monopoly  franchises  in 
their  local  market,  but  by  splitting  them 
off  from  AT&T's  long-distance  business, 
the  federal  courts  removed  an  incentive 
for  the  BOCs  to  flavor  AT&T's  long 
distance  business  over  its  competitors. 
Now  AT&T  competed  directly  with  MQ 
and  the  other  competitors  to  provide 
interstate  service,  and  all  of  the 
competitors  paid  the  BOCs  for  the 
service  of  providing  the  necessary 
access  to  end  users. 

21.  In  1978,  the  Commission 
commenced  a  wide-ranging  review  of 
the  system  by  which  LECs  were 
compensated  for  originating  and 
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terminating  interstate  traffic.  In  1983, 
following  the  decision  to  break-up 
AT&T,  the  Commission  adopted 
uniform  access  charge  rules  in  lieu  of 
earlier  agreements.  MTS  and  WATS 
Market  Structure,  Third  Report  and 
Order,  CC  Docket  No.  78-72,  Phase  1.  48 
FR  10319  (March  11.  1983)  (MTS  and 
WATS  Market  Structure  Third  Report 
and  Order),  recon..  48  FR  42984 
(September  21,  1983),  second  recon..  49 
FR  7810  (March  2.  1984).  These  rules 
governed  the  provision  of  interstate 
access  services  by  all  incumbent  LECs, 
BOCs  as  w0ll  as  independents.  The 
access  charge  rules  provide  for  the 
recovery  of  the  incumbent  LECs'  costs 
assigned  to  the  interstate  jurisdiction  by 
the  separations  niles. 

22.  The  Commission  uses  a  multi-step 
process  to  identify  the  cost  of  providing 
access  service.  First,  the  rules  require  an 
incumbent  LEC  to  record  all  of  its 
expenses,  investments,  and  revenues  in 
accordance  with  accounting  rules  set 
forth  in  our  regulations.  Second,  the 
rules  divide  these  costs  between  those 
associated  with  regulated 
telecommunications  services  and  those 
associated  with  nonregulated  activities. 
Third,  the  separations  rules  determine 
the  fraction  of  the  incumbent  LECs 
regulated  expenses  and  investment  that 
should  be  allocated  to  the  interstate 
jurisdiction.  After  the  total  amount  of 
interstate  cost  is  identified,  the  access 
charge  rules  translate  these  interstate 
costs  into  charges  for  the  specific 
interstate  access  services  and  rate 
elements.  Part  69  specifies  in  detail  the 
rate  structure  for  recovering  those  costs. 
That  is.  the  rules  tell  the  inc\unbent 
LECs  the  precise  manner  in  which  they 
may  assess  charges  on  interexchange 
carriers  and  end  users. 

23.  Determining  the  costs  that  an 
incumbent  LEC  incurs  to  provide 
interstate  access  services  and  that, 
consequently,  should  be  recovered  firom 
those  services,  is  relatively 
straightforward  in  some  cases  and 
problematic  in  others.  Some  facilities, 
such  as  private  lines,  can  be  used 
exclusively  for  interstate  services  and, 
in  such  cases,  the  entire  cost  of  those 
facilities  is  assigned  to  the  interstate 
jurisdiction  by  the  separations  rules. 
Most  facilities,  however,  are  used  for 
both  intrastate  and  interstate  services. 
The  costs  of  some  of  these  facilities  vary 
depending  on  the  amount  of 
telecommunications  traffic  that  they 
handle.  The  separations  rules  typically 
assign  these  traffic-sensitive  (TS)  costs 
on  the  basis  of  the  relative  interstate  and 
intrastate  usage  of  the  facilities,  as 
measured,  for  example,  by  the  relative 
minutes  of  interstate  and  intrastate 
traffic  carried  by  such  facilities.  By 


contrast,  the  costs  of  other  facilities 
used  for  both  interstate  and  intrastate 
traffic  do  not  vary  with  the  amount  of 
traffic  carried  over  the  facilities,  i.e.,  the 
costs  are  non-traffic-sensitive.  These 
costs  pose  particularly  difficult 
problems  for  the  separations  process: 
The  costs  of  such  facilities  cannot  be 
allocated  on  the  basis  of  cost-causation 
principles  because  all  of  the  facilities 
would  be  required  even  if  they  were 
used  only  to  provide  local  service  or 
only  to  provide  interstate  access 
services.  A  significant  illustration  of  this 
problem  is  allocating  the  cost  of  the 
local  loop,  which  is  needed  both  to 
provide  local  telephone  service  as  well 
as  to  originate  and  terminate  long- 
distance calls.  The  current  separations 
rules  allocate  25  percent  of  the  cost  of 
the  local  loop  to  the  interstate 
jurisdiction  for  recovery  through 
interstate  charges.  The  general  process 
of  separating  these  costs  between  the 
interstate  and  intrastate  jurisdictions  is 
discussed  by  the  Supreme  Court  in 
Smith  V.  Illinois  Bell  Tel.  Co..  282  U.S. 
133  (1930). 

24.  The  Commission  has  recognized 
in  prior  rulemaking  proceedings  that,  to 
the  extent  possible,  costs  of  interstate 
access  should  be  recovered  in  the  same 
way  that  they  are  incurred,  consistent 
with  principles  of  cost-causation.  Thus, 
the  cost  of  traffic-sensitive  access 
services  should  be  recovered  through 
corresponding  per-minute  access  rates. 
Similarly,  NTS  costs  should  be 
recovered  through  fixed,  flat-rated  fees. 
The  Commission,  however,  has  not 
always  adopted  rules  that  are  consistent 
with  this  goal.  In  particular,  the 
Commission  limited  the  amount  of  the 
allocated  interstate  cost  of  a  local  loop 
that  is  assessed  to  residential  and 
business  customers  as  a  flat  monthly 
charge,  because  of  concerns  that 
allowing  the  flat  charges  to  rise  above 
the  specified  limits  might  cause 
customers  to  disconnect  their  telephone 
service.  The  residual  cost  of  the  loop  not 
recovered  firom  end  users  through  the 
flat  charge  is  recovered  through  a  per- 
minute-of-use  charge  assessed  to  long- 
distance carriers. 

25.  Through  the  end  of  1990,  the  vast 
majority  of  access  revenues  were 
governed  by  "cost-of-service" 
regulation.  Under  cost-of-service 
regulation,  incumbent  LECs  calculate 
the  specific  access  charge  rates  using 
projected  costs  and  projected  demand 
for  access  services.  Thus,  for  example,  if 
an  incumbent  LEC  projects  that  it  will 
provide  10.000  total  minutes  of 
switching  for  interstate  calls  and 
estimates  that  it  must  generate  $1 ,000 
dollars  in  revenue  in  order  to  recover 
the  costs  of  switching  that  are  allocated 


to  the  interstate  jurisdiction  by  the 
separations  rules,  the  access  charge  for 
local  switching  would  be  set  at  $0.10 
per  minute  ($1,000/10,000  minutes).  In 
1991,  however,  we  implemented  a 
system  of  price  cap  regulation  that 
altered  the  manner  in  which  the  largest 
incumbent  LECs  established  their 
interstate  access  charges.  While  most 
rural  and  small  LECs  remained  subject 
to  all  of  the  Part  69  cost-of-service  rules, 
generally  the  largest  incumbent  LECs 
are  now  subject  to  price  cap  regulations 
set  forth  in  Part  61  of  our  rules. 

26.  Price  cap  regulation 
fundamentally  alters  the  process  by 
which  incumbent  LECs  determine  the 
revenues  they  are  permitted  to  obtain 
from  interstate  access  charges  for  access 
services.  Briefly  stated,  cost-of-service 
regulation  is  designed  to  limit  the 
profits  an  incumbent  LEC  may  earn 
from  interstate  access  service,  whereas 
price  cap  regulation  focuses  primarily 
on  the  prices  that  an  incumbent  LEC 
may  charge  and  the  revenues  it  may 
generate  firom  interstate  access  services. 
Under  the  Part  69  cost-of-service  rules, 
revenue  requirements  are  based  on 
embedded  or  accounting  costs  allocated 
to  individual  services.  Incumbent  LECs 
are  limited  to  earning  a  prescribed 
return  on  investment  and  are  potentially 
obligated  to  provide  refunds  if  their 
interstate  rate  of  retiun  exceeds  the 
authorized  level.  By  contrast,  although 
the  access  charges  of  price  cap  LECs 
originally  were  set  at  the  cost-of-service 
levels  that  existed  at  the  time  they 
entered  price  caps,  their  prices  have 
been  limited  ever  since  by  price  indices 
that  have  been  adjusted  annually 
pursuant  to  formulae  set  forth  in  our 
Part  61  rules.  Price  cap  carriers  whose 
interstate  access  charges  are  set  by  these 
pricing  rules  are  permitted  to  earn 
returns  significantly  higher  than  the 
prescribed  rate  of  return  that  incumbent 
LECs  are  allowed  to  earn  under  cost-of- 
service  rules.  Price  cap  regulation 
encourages  incumbent  LECs  to  improve 
their  efficiency  by  harnessing  profit- 
making  incentives  to  reduce  costs, 
invest  efficiently  in  new  plant  and 
fecilities,  and  develop  and  deploy 
innovative  service  offerings,  while 
setting  price  ceilings  at  reasonable 
levels.  In  this  way,  price  caps  act  as  a 
transitional  regulatory  scheme  until  the 
advent  of  actual  competition  makes 
price  cap  regulation  unnecessary.  Price 
Cap  Performance  Review  for  Local 
Exchange  Carriers,  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  93-124,  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  93-197,  60  FR  49539 


UMI 


'dpra!  Rpeistpr  '  Vol.  62,  No.  112  /  Wednesday,  June  11.  1997  /  Rules  and  Regulations      31873 


(September  26,  1995)  [Price  Cap  Second 
Further  NPRM). 

27.  Although  price  cap  regulation 
eliminates  the  direcWlink  between 
changes  in  allocated  accounting  costs 
and  change  in  prices,  it  does  not  sever 
the  connection  between  accounting 
costs  and  prices  entirely.  The  overall 
interstate  revenue  levels  still  generally 
reflect  the  accounting  and  cost 
allocation  rules  used  to  develop  access 
rates  to  which  the  price  cap  formulae 
were  originally  applied.  Price  cap 
indices  are  adjusted  upwards  if  a  price 
cap  carrier  earns  returns  below  a 
specified  level  in  a  given  year. 
Moreover,  a  price  cap  LEG  may  petition 
the  Commission  to  set  its  rates  above  the 
levels  permitted  by  the  price  cap  indices 
based  on  a  showing  that  the  authorized 
rate  levels  will  produce  earnings  that 
are  so  low  as  to  be  confiscatory.  In  the 
past,  all  or  some  price  cap  LECs  were 
required  to  "share."  or  return  to 
ratepayers,  earnings  above  specified 
levels.  The  new  rules  adopted  in  the 
companion  Price  Cap  Fourth  Report  and 
Order  remove  this  limit  on  the 
maximum  returns  that  can  be  earned  by 
price  cap  incumbent  LECs. 

2.  Implicit  Subsidies  in  the  Existing 
System 

28.  Both  our  price  cap  and  cost-of- 
service  rules  contain  requirements  that 
inevitably  result  in  charges  to  certain 
end  users  that  exceed  the  cost  of  the 
service  they  receive.  To  the  extent  these 
rates  do  not  reflect  the  underlying  cost 
of  providing  access  service,  they  could 
be  said  to  embody  an  implicit  subsidy. 
Some  of  these  subsidies  are  due  to  the 
rate  structures  prescribed  by  our  rules, 
which  in  some  cases  prevent  incumbent 
LECs  from  recovering  their  access  costs 
in  the  same  way  they  have  been 
incurred.  For  example,  although  the  cost 
of  the  local  loop  that  connects  an  end 
user  to  the  telephone  company's  switch 
does  not  vary  with  usage,  the  current 
rate  structure  rules  require  incumbent 
LECs  to  recover  a  large  portion  of  these 
non-traffic-sensitive  costs  through 
traffic-sensitive,  per-minute  charges. 
These  mandatory  recovery  ndes  inflate 
traffic-sensitive  usage  charges  and 
reduce  charges  for  connection  to  the 
network,  in  essence  creating  an  implicit 
support  flow  from  end  users  that  make 
many  interstate  long-distance  calls  to 
end  users  that  make  few  or  no  interstate 
long-distance  calls. 

29.  Several  Federal-State  Joint  Boards 
have  observed  that  additional  subsidies 
and  distortions  may  be  due,  not  only  to 
the  rate  structure,  but  to  the  separations 
rules  that  divide  costs  between  the 
interstate  and  intrastate  jurisdictions. 
For  example,  the  current  separations 


rules  require  larger  incumbent  LECs  to 
allocate  the  costs  of  their  switching 
facilities  between  the  interstate  and 
intrastate  jurisdictions  on  the  basis  of 
relative  use  (i.e.,  if  30  percent  of  the 
minutes  of  use  handled  by  the  LECs 
switching  facilities  are  interstate  long- 
distance calls,  30  percent  of  the  LECs 
switching  costs  are  allocated  to  the 
interstate  jurisdiction  and  recovered 
through  interstate  access  charges).  Our 
rules,  however,  permit  smaller 
incumbent  LECs  to  allocate  a  greater 
share  of  their  switching  costs  to 
interstate  access  services  than  would 
result  from  the  relative  use  allocator. 
These  smaller  incumbent  LECs  multiply 
the  interstate  use  ratio  by  a  factor  (as 
high  as  3)  specified  in  the  separations 
rules.  In  its  Recommended  Decision,  the 
Joint  Board  on  Universal  Service 
observed  that  these  separations  rules 
"shift  what  would  otherwise  be 
intrastate  costs  to  the  interstate 
jurisdiction,"  thereby  allowing  such 
LECs  to  charge  lower  prices  for 
intrastate  services.  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
No.  96—45,  Recommended  Decision,  61 
PR  63778  (December  2, 1996)  (Joint 
Board  Recommended  Decision).  The 
Joint  Board  found  that  this  allocation 
structiu^,  known  as  DEM  (dial 
equipment  minute)  weighting,  is  "an 
implicit  support  mechanism  that  is 
recovered  through  the  switched  access 
rates  charged  to  interexchange  carriers 
by  those  carriers  serving  less  than 
50,000  lines."  Joint  Board 
Recommended  Decision.  Similarly,  in 
the  Marketing  Expense  Recommended 
Decision,  another  Federal-State  Joint 
Board  observed  that  the  separations 
rules  allocate  a  share  of  the  incumbent 
LECs"  retail  marketing  expenses  to  the 
interstate  jurisdiction  that  is 
unreasonably  high,  given  that  the 
interstate  access  services  consist 
primarily  of  wholesale  service  offerings. 
Amendment  of  Part  67  (New  Part  36)  of 
the  Commission's  Rules  and 
Establishment  of  a  Federal-State  Joint 
Board,  CC  Docket  No.  86-297, 
Recommended  Decision  and  Order,  52 
FR  15355  (April  28,  1987)  [Marketing 
Expense  Recommended  Decision).  To 
the  extent  these  and  other  separation 
rules  do  not  apportion  costs  between  the 
jurisdictions  in  a  maimer  that  reflects 
the  costs  incurred  to  provide  service  in 
each  jurisdiction,  they  might  be  viewed 
as  generating  subsidies  from  the 
interstate  to  the  intrastate  jurisdiction. 
These  subsidies  effectively  require 
incumbent  LECs  to  charge  higher  rates 
for  interstate  services  and  lower  rates  for 
intrastate  services  than  would  otherwise 
occur  if  the  subsidies  were  eliminated. 


30.  This  "patchwork  quilt  of  implicit 
and  explicit  subsidies"  generates 
inefficient  and  undesirable  economic 
behavior.  For  example,  a  rate  structure 
that  requires  the  use  of  per-minute 
access  charges  where  flat-rated  fees 
would  be  more  appropriate  increases 
the  per-minute  rates  paid  by  IXCs  and 
long-distance  consumers,  thus 
artificially  suppressing  demand  for 
interstate  long-distance  services. 
Similarly,  the  possible  overallocation  of 
costs  to  the  interstate  jurisdiction  may, 
for  some  consumers,  increase  long- 
distance rates  substantially,  suppressing 
their  demand  for  interstate 
interexchange  services.  Implicit 
subsidies  also  have  a  disruptive  effect 
on  competition,  impeding  the  efficient 
development  of  competition  in  both  the 
local  and  long-distance  markets.  For 
example,  where  rates  are  significanUy 
above  cost,  consumers  may  choose  to 
bypass  the  incumbent  LECs  switched 
access  network,  even  if  the  LEC  is  the 
most  efficient  provider.  Conversely, 
where  rates  are  subsidized  (as  in  the 
case  of  consumers  in  high-cost  areas), 
rates  will  be  set  too  low  and  an 
otherwise  efficient  provider  would  have 
no  incentive  to  enter  the  market.  In 
either  case,  the  total  cost  of 
telecommunications  services  will  not  be 
as  low  as  it  would  otherwise  be  in  a 
competitive  market.  Because  of  the 
growing  importance  of  the 
telecommunications  industry  to  the 
economy  as  a  whole,  this  inefficient 
system  of  access  charges  retards  job 
creation  and  economic  growth  in  the 
nation. 

31.  Despite  the  existence  of 
distortions  and  inefficiencies,  the 
current  system  of  cross-subsidies  has 
persisted  for  over  a  decade.  The 
structure  has  been  justified  on  policy 
groimds,  principally  as  a  means  to  serve 
universal  service  goals.  By  providing 
incumbent  LECs  with  a  stream  of 
subsidized  revenues  from  certain 
customers,  the  system  allows  regulators 
to  demand  below-cost  rates  for  other 
customers,  such  as  those  in  high-cost 
areas. 

3.  The  Telecommunications  Act  of  1996 

32.  The  existing  system  of  implicit 
subsidies  and  support  flows  is 
sustainable  only  in  a  monopoly 
enviromnent  in  which  incumbent  LECs 
are  guaranteed  an  opportunity  to  earn 
returns  from  certain  services  and 
customers  that  are  sufficient  to  support 
the  high  cost  of  providing  other  services 
to  other  customers.  The  new 
competitive  environment  envisioned  by 
the  1996  Act  threatens  to  undermine 
this  structure  over  the  long  run.  The 
1996  Act  removes  barriers  to  entry  in 
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the  local  market,  generating  competitive 
pressures  that  make  it  difficult  for 
incumbent  LECs  to  maintain  access 
charges  above  economic  cost.  For 
example,  by  giving  competitors  the  right 
to  lease  an  incumbent  LECs  unbundled 
network  elements  at  cost.  Congress 
provided  DCCs  an  alternative  avenue  to 
connect  to  and  share  the  local  network. 
Thus,  where  existing  rules  require  an 
incumbent  LEG  to  set  access  charges 
above  cost  for  a  high-volume  user,  a 
competing  provider  of  exchange  access 
services  entering  into  a  market  can  lease 
unbundled  network  elements  at  cost,  or 
construct  new  facilities,  to  circumvent 
the  access  charge.  In  Section  VI.  A  of  this 
Order,  we  conclude  that  access  charges 
may  not  be  assessed  on  unbundled 
network  elements  since  they  are  not  part 
of  the  "cost"  of  providing  those 
elements,  as  defined  in  47  U.S.C.  sec. 
252(d)(l)(A)(i).  In  this  way,  a  new 
entrant  might  target  an  incumbent  LECs 
high-volume  access  customers,  for 
whom  access  charges  are  now  set  at 
levels  significantly  above  economic 
cost.  As  competition  develops, 
incumbent  LECs  may  be  forced  to  lower 
their  access  charges  or  lose  market 
share,  in  either  case  jeopardizing  the 
source  of  revenue  that,  in  the  past,  has 
permitted  the  incumbent  LEC  to  offer 
service  to  other  customers,  particularly 
those  in  high-cost  areas,  at  below-cost 
prices.  Incumbent  LECs  have  for  some 
time  been  claiming  that  this  process  has 
already  made  more  than  trivial  iiux)ads 
on  their  high-volume  customer  base. 

33.  Recognizing  the  vulnerability  of 
implicit  subsidies  to  competition. 
Congress  directed  the  Commission  and 
the  states  to  take  the  necessary  steps  to 
create  permanent  universal  service 
mechanisms  that  would  be  secure  in  a 
competitive  environment.  To  achieve 
this  end.  Congress  directed  the 
Commission  to  strive  to  replace  the 
system  of  implicit  subsidies  with 
"explicit  and  sufficient"  support 
mechanisms.  In  calling  for  explicit 
mechanisms.  Congress  did  not  intend 
simply  to  require  carriers  to  identify  and 
disclose  the  implicit  subsidies  that 
currently  exist  in  the  industry.  Rather, 
as  we  determine  in  the  Universal 
Service  Order  adopted  today.  Congress 
intended  to  establish  subsidies  that 
were  both  "measurable"  and 
"portable" — "measurable"  in  a  way  that 
allows  competitors  to  assess  the 
profitability  of  serving  subsidized  end 
users;  and  "portable"  in  a  way  that 
ensures  that  competitors  who  succeed 
in  winning  a  customer  also  win  the 
corresponding  subsidy.  A  system  of 
portable  and  measurable  subsidies  will 
permit  carriers  to  compete  for  the 


subsidies  associated  with  high-cost  or 
low-income  consumers.  In  the  long  run, 
this  approach  may  even  allow  us  to  set 
subsidy  levels  through  competitive 
bidding  rather  than  through  regulation. 
By  contrast,  under  the  current  system  of 
implicit  subsidies,  the  only  carriers  that 
will  serve  high-cost  consumers  are  those 
that  are  required  to  do  so  by  regulation 
and  that  are  able  (because  of  their 
protected  monopoly  positions)  to  charge 
above-cost  rates  to  other  end  users. 

34.  In  the  Universal  Service  Order,  we 
establish  "explicit  and  sufficient" 
support  mechanisms  to  assist  users  in 
high-cost  areas,  low-income  consumers, 
schools,  and  health  care  providers.  By 
creating  explicit  support  mechanisms, 
we  establish  a  system  to  advance  the 
universal  service  goals  of  the  1996  Act 
that  is  compatible  with  the  development 
of  competition  in  the  local  exchange 
and  exchange  access  markets.  By 
creating  a  portable  and  measurable 
system  of  subsidies,  we  utilize  the 
power  of  the  market  to  serve  universal 
service  goals  more  efficiendy.  That 
order,  in  short,  guarantees  that 
Congress's  universal  service  goals  are 
met  in  a  way  that  conforms  with  the 
pro-competitive  and  deregulatory  goals 
of  the  1996  Act. 

B.  Access  Charge  Reform 

35.  In  light  of  Congress's  command  to 
create  secure  and  explicit  mechanisms 
to  achieve  universal  service  goals,  we 
conclude  that  implicit  subsidies 
embodied  in  the  existing  system  of 
interstate  access  charges  cannot  be 
indefinitely  maintained  in  their  current 
form.  In  this  Order,  therefore,  we  take 
two  steps  with  respect  to  the  rules 
governing  the  interstate  access  charges 
of  price  cap  inciunbent  LECs.  First,  we 
reform  the  current  rate  structure  to  bring 
it  into  line  with  cost-causation 
principles,  phasing  out  significant 
implicit  subsidies.  Second,  we  set  in 
place  a  process  to  move  the  baseline  rate 
level  toward  competitive  levels. 
Together  with  the  Universal  Service 
Order,  these  adjustments  will  promote 
the  public  welfare  by  encouraging 
investment  and  efficient  competition, 
while  establishing  a  secure  structure  for 
achieving  the  universal  service  goals 
established  by  law.  Further,  the  process 
we  set  in  place  to  achieve  these  goals 
avoids  the  destabilizing  effects  of 
sudden  radical  change,  facilitating  the 
transformation  from  a  regulated  to  a 
competitive  marketplace.  With  the 
limited  exceptions  identified  in  Section 
V,  the  scope  of  this  proceeding  is 
limited  to  price  cap  incumbent  LECs.  As 
we  explain  in  that  section,  the  need  for 
access  reform  is  most  immediate  for 
these  carriers,  since  they  are  most 


vulnerable  to  competition  from 
interconnection  and  the  availability  of 
unbundled  network  elements.  This 
proceeding  will  affect  the  vast  majority 
of  all  access  lines  and  revenues,  because 
price  cap  regulation  governs  more  than 
90  percent  of  all  incumbent  LEC  access 
lines.  We  will  initiate  a  separate 
proceeding  later  this  year  to  examine 
the  special  circumstances  of  small  and 
rural  rate-of-return  LECs. 

1.  Rationalizing  the  Rate  Structiu^ 

36.  In  this  Order,  we  reshape  the 
existing  rate  structure  in  order  to 
eliminate  significant  implicit  subsidies 
in  the  access  charge  system.  To  achieve 
that  end,  we  make  several  modifications 
to  ensure  that  costs  are  recovered  in  the 
same  way  that  they  are  incurred.  In 
general,  NTS  costs  incurred  to  serve  a 
particular  customer  should  be  recovered 
through  flat  fees,  while  traffic-sensitive 
costs  should  be  recovered  through 
usage-based  rates.  The  present  structure 
violates  this  basic  principle  of  cost 
causation  by  requiring  incumbent  LECs 
to  recover  many  fixed  costs  through 
variable,  per-minute  access  rates.  An 
important  goal  of  this  Order  is  to 
increase  the  amount  of  fixed  costs 
recovered  through  flat  charges  and 
decrease  the  amount  recovered  through 
variable  rates. 

37.  Common  Line  Costs.  Because  the 
costs  of  using  the  incumbent  LECs 
common  line  (or  "local  loop")  do  not 
increase  with  usage,  these  costs  should 
be  recovered  through  flat,  non-traffic- 
sensitive  fees.  The  current  rate 
structure,  however,  generally  allows  an 
incumbent  LEC  to  recover  no  more  than 
a  portion  of  its  interstate  common  line 
revenues  through  a  flat-rated  Subscriber 
Line  Charge  (SLC),  which  is  capped  at 
S3. 50  per  month  for  residential  and 
single-line  business  users,  and  $6.00  per 
month  for  multi-line  users.  The 
remaining  common  line  revenues  must 
be  recovered  through  a  per-minute 
Common  Carrier  Line  (CCL)  charge 
assessed  on  IXCs  (which,  in  tiim,  may 
recover  these  charges  through  their 
prices  to  long-distance  customers).  In 
order  to  align  the  rate  structure  more 
closely  with  the  maimer  in  which  costs 
are  incurred,  we  adjust  access  rates  over 
time  until  the  common  line  revenues  of 
all  price  cap  LECs  are  recovered  through 
flat-rated  charges. 

38.  For  primary  residential  and  single- 
line  business  lines,  however,  we  decline 
to  implement  this  goal  by  increasing  the 
SLC  ceiling  above  its  existing  $3.50 
level  as  urged  by  many  companies, 
including  price  cap  LECs  and  IXCs.  We 
do  not  wish  to  see  increases  in  the  price 
of  basic  dial  tone  charged  by  local 
exchange  carriers  to  their  end  users  for 
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fear  that  such  increases  might  cause 
some  consumers  to  discontinue  service, 
a  result  that  would  be  contrary  to  our 
mandate  to  ensure  universal  service.  We 
agree  with  the  Joint  Board's  Ending  that 
increasing  the  SLC  ceiling  may  make 
telecommunications  service 
unaffordable  for  some  consumers. 
Consequently,  to  the  extent  that 
common  line  revenues  are  not  recovered 
through  the  customer's  SLC,  we 
conclude  that  LECs  should  recover  these 
revenues  through  a  flat,  per-line  charge 
assessed  on  the  IXC  to  whom  the  access 
line  is  presubscribed — the 
presubscribed  interexchange  carrier 
charge,  or  PICC.  Where  an  end  user  does 
not  select  a  presubscribed  interexchange 
carrier,  we  allow  an  incumbent  LEC  to 
collect  this  charge  directly  from  the  end 
user.  Further,  in  order  to  provide  IXCs 
with  the  opportimity  to  incorporate 
these  changes  into  their  business  plans, 
we  set  the  PICC  for  primary  residential 
and  single-line  business  lines  at  not 
more  than  the  existing  flat-rated  line 
charges  for  the  first  yeari  and  we 
gradually  increase  the  ceiling  thereafter 
until  it  reaches  a  level  that  permits  full 
recovery  of  the  common  line  revenues 
from  flat  charges  assessed  to  both  end 
users  and  DCCs.  To  the  extent  that  the 
PICC  ceiling  prevents  full  recovery  of 
average  per-line  common  line  revenues 
for  primary  residential  and  single-line 
business  lines,  the  residual  amount  will 
be  recovered  through  the  PICC  imposed 
upon  non-primary  residential  and 
multi-line  business  lines.  As  described 
in  Section  III.A  below,  as  the  PICC 
associated  with  primary  residential  and 
single-line  business  lines  increases,  the 
amount  of  common  line  revenues 
associated  with  those  lines  that  is 
recovered  through  the  PICC  imposed 
upon  non-primary  residential  and 
multi-line  business  lines  will  fall  to 
zero. 

39.  For  non-primary  residential  and 
multi-line  business  lines,  we  conclude 
that  affordability  concerns  do  not 
require  us  to  retain  the  current  ceiling 
on  the  monthly  SLC.  Consequently,  we 
raise  the  SLC  ceiling  for  these  lines  to 
the  level  that  permits  incumbent  LECs 
full  recovery  for  their  common  line 
revenues,  but  never  more  than  S3. 00 
above  the  current  SLC  ceiling  for  multi- 
line business  lines  today,  adjusted  for 
inflation.  The  $3.00  increase  in  the  SLC 
cap  for  these  lines  is  measured  on  a  per- 
month  basis.  Almost  all  subscribers  will 
pay  SLCs  below,  and  often  substantially 
below,  the  ceiling.  The  increase  in  the 
SLC  ceiling  for  multi-line  businesses 
will  be  implemented  in  the  first  year.  To 
ameliorate  the  impact  that  a  dramatic 
increase  in  the  SLC  ceiling  might  have 


on  residential  customers,  however,  the 
increase  for  non-primary  residential 
lines  will  be  phased  in  over  time.  The 
data  indicate  that  raising  the  SLC  ceiling 
to  this  level  will  permit  incumbent  price 
cap  LECs  to  recover  their  average 
common  line  revenues  from  99  percent 
of  their  non-primary  residential  and 
multi-line  business  lines.  For  the 
remaining  lines,  many  of  which  are 
located  in  rural  areas,  the  SLC  ceiling 
for  non-primary  residential  and  multi- 
line business  lines  will  ensure  that  end- 
user  charges  are  not  prohibitive  or 
significantly  above  the  national  average, 
thereby  advancing  universal  service 
goals  of  affordability  and  access.  We 
have  also  taken  account  of  concerns 
raised  by  rural  carriers  and  consumers 
groups  that  the  increase  in  the  SLC  for 
non-primary  residential  lines  and  multi- 
lines could  lead  to  substantial  price 
increases  in  rural  areas.  Consequently, 
we  are  adopting  these  changes  only  for 
price  cap  incumbent  LECs  and  will 
review  rate  structure  modifications 
affecting  small,  rural  carriers  in  a 
separate  proceeding. 

40.  In  summary,  the  plan  we  adopt 
here  phases  out  significant  implicit 
subsidies  in  the  access  charge  rate 
structure,  while  taking  into  account 
universal  service  concerns  of 
affordability  and  access.  The  resulting 
rate  structure  is  more  closely  aligned 
with  cost  principles.  Under  this  plan, 
most  price  cap  incumbent  LECs  will 
recover  their  interstate  common  line 
revenues  through  flat-rated  SLCs  and 
PICCs. 

41.  Switching  and  Transport  Charges. 
Following  the  same  pricing  principle 
that  flat  charges  should  recover  fixed 
costs  and  variable  charges  should 
recover  variable  costs,  we  make  several 
modifications  to  the  rate  structure  for 
switching  and  transport  services. 
Among  other  things,  we  move  the  cost 
of  line-side  ports  to  the  common  line 
and  require  their  recovery  through  flat- 
rated  charges.  To  the  extent  permitted 
by  the  record,  we  also  direct  incumbent 
LECs  to  reassign  costs  in  the  Transport 
Interconnection  Charge  (TIC)  in  order  to 
comply  with  principles  of  cost 
causation  and  the  D.C.  Circuit's  recent 
decision  in  CompTel  v.  FCC,  87  F.3d 
522  (D.C.  Cir.  1996). 

2.  Baseline  Rate  Level  Reductions 

42.  The  rate  structure  changes  that  we 
implement  in  this  Order  eliminate  some 
of  the  distortions  that  have 
characterized  the  access  charge  system 
for  over  a  decade.  These  changes, 
however,  are  not  alone  sufficient  to 
create  a  system  that  accurately  reflects 
the  true  cost  of  service  in  all  respects. 
To  fulfill  Congress's  pro-competitive 


mandate,  access  charges  should 
ultimately  reflect  rates  that  would  exist 
in  a  competitive  market.  We  recognize 
that  competitive  markets  are  far  better 
than  regulatory  agencies  at  allocating 
resources  and  services  efficiently  for  the 
maximum  benefit  of  consumers.  We 
conclude,  consequently,  that 
competition  or,  in  the  event  that 
competition  fails  to  develop,  rates  that 
approximate  the  prices  that  a 
competitive  market  would  produce,  best 
serve  the  public  interest. 

43.  The  rate  restructuring  we 
implement  in  this  Order  results  in 
substantial  reductions  in  the  charges  for 
usage-rated  interstate  access  services. 
These  reductions  move  these  access 
charges  a  long  way  towards  their 
forward-looking  cost  levels. 
Furthermore,  in  addition  to  these  rate 
structure  adjustments,  we  also  take 
several  steps  in  this  Order  to  address 
specific  cost  misallocations  that  cause 
access  charges  to  be  set  above  economic 
costs.  For  example,  we  require 
incumbent  LECs  to  make  an  exogenous 
cost  adjustment  to  reflect  the  full 
amortization  of  certain  equal  access 
costs.  We  also  issue  a  Further  Notice  of 
Proposed  Rulemaking  to  consider  our 
tentative  conclusion  that  certain  General 
Support  Facility  (GSF)  costs  should  be 
reallocated  to  detariffed  services. 

44.  We  recognize  that  the  prescriptive 
measures  that  we  implement  today 
represent  the  first  step  toward  our  goal 
of  removing  implicit  universal  service 
subsidies  from  interstate  access  charges 
and  moving  such  charges  toward 
economically  efficient  levels.  In  the 
NPRM,  we  identified  two  separate  ways 
to  continue  this  process  in  the  future — 
a  prescriptive  approach  in  which  we 
actively  set  rates  at  economic  cost 
levels,  and  a  market-based  approach 
that  relies  on  competition  itself  to  drive 
access  charges  down  to  forward-looking 
costs.  We  conclude  in  this  Order,  based 
on  our  experience  in  exchamge  access 
and  other  telecommunications  markets 
and  the  record  in  this  proceeding,  that 

a  market-based  approach  to  reducing 
interstate  access  charges  will,  in  most 
cases,  better  serve  the  public  interest. 
Although  the  Commission  has 
considerable  expertise  in  regulating 
telecommi'nications  providers  and 
services  efficiently  for  the  maximum 
benefit  of  consumers,  we  believe  that 
emerging  competidon  will  provide  a 
more  accurate  means  of  identifying 
implicit  subsidies  and  moving  access 
prices  to  economically  sustainable 
levels.  Further,  as  discussed  above,  we 
believe  that  this  approach  is  most 
consistent  with  the  pro-competitive, 
deregulatory  policy  contemplated  by  the 
1996  Act.  Accordingly,  where 
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competition  is  developing,  it  should  be 
relied  upon  in  the  first  instance  to 
protect  consumers  and  the  public 
interest. 

45.  We  acknowledge  that  a  market- 
based  approach  under  this  scenario  may 
take  several  years  to  drive  costs  to 
competitive  levels.  We  also  recognize 
that  several  commenters  have  urged  us 
to  move  immediately  to  forward-looking 
rates  by  prescriptive  measures  utilizing 
forward-looking  cost  models.  We 
decline  to  follow  that  suggestion  for 
several  reasons.  First,  as  a  practical 
matter,  accurate  forward-looking  cost 
models  are  not  available  at  the  present 
time  to  determine  the  economic  cost  of 
providing  access  service.  Because  of  the 
existence  of  significant  joint  and 
common  costs,  the  development  of 
reliable  cost  models  may  take  a  year  or 
more  to  complete.  This  situation  might 
be  contrasted  with  that  addressed  in  our 
Local  Competition  Order,  where  we 
endorsed  the  use  of  cost  models  to 
estimate  the  cost  of  providing 
unbundled  network  elements.  There,  we 
observed  that  unbundled  elements  have 
few  joint  and  common  costs,  so  that 
devising  accurate  cost  models  for 
unbundled  network  elements  is  more 
straightforward . 

46.  In  addition,  even  assuming  that 
accurate  forward-looking  cost  models 
were  available,  we  are  concerned  that 
any  attempt  to  move  immediately  to 
competitive  prices  for  the  remaining 
services  would  require  dramatic  cuts  in 
access  charges  for  some  carriers.  Such 
an  action  could  result  in  a  substantial 
decrease  in  revenue  for  incumbent 
LECs,  which  could  prove  highly 
disruptive  to  business  operations,  even 
when  new  explicit  universal  support 
mechanisms  are  taken  into  accoimt. 
Moreover,  lacking  the  tools  for  making 
accurate  prescriptions,  precipitous 
action  could  lead  to  significant  errors  in 
the  level  of  access  chaise  reductions 
necessary  to  reach  competitive  levels. 
That  would  further  impede  the 
development  of  competition  in  the  local 
markets  and  disrupt  existing  services. 
Consequently,  we  strongly  prefer  to  rely 
on  the  competitive  pressures  unleashed 
by  the  1996  Act  to  make  the  necessary 
reductions. 

47.  To  the  extent  that  some 
commenters  contend  that  the  immediate 
elimination  of  all  implicit  subsidies  is 
mandated  by  the  1996  Act,  we  disagree. 
Neither  in  the  1996  Act  nor  its 
legislative  history  did  Congress  state 
that  all  forms  of  implicit  universal 
service  support  shall  be  made  explicit 
by  May  8,  1997.  To  the  conti-ary, 
Congress  stated  that  the  conversion  of 
implicit  subsidies  to  explicit  support  is 
a  goal  that  "should  be"  pursued  "[tjo 


the  extent  possible."  Congress  most 
certainly  did  not  state  that  we  must 
reach  that  goal  by  May  8,  1997.  Rather, 
it  directed  that,  by  that  date,  we  issue 
rules  that  "shall  include  a  definition  of 
the  services  that  are  supported  by 
Federal  universal  service  support 
mechanisms  and  a  specific  timetable  for 
implementation."  Our  companion  order 
satisfies  that  timetable,  and  this  Order 
establishes  a  process  that  will  eliminate 
some  implicit  subsidies  quickly  and 
more  gradually  eliminate  others. 

48.  We  are  confident  that  the  pro- 
competitive  regime  created  by  the  Act 
and  implemented  in  the  Local 
Competition  Order  and  numerous  state 
decisions  will  generate  workable 
competition  over  the  next  several  years 
in  many  cases,  and  we  would  then 
expect  that  access  price  levels  to  be 
driven  to  competitive  levels.  We  also 
recognize,  however,  that  competition 
may  develop  at  different  rates  in 
different  places  and  that  some  services 
may  prove  resistant  to  competition. 
Where  competition  has  not  emerged,  we 
reserve  the  right  to  adjust  rates  in  the 
future  to  bring  them  into  line  with 
forward-looking  costs.  To  assist  us  in 
that  effort,  we  will  require  price  cap 
LECs  to  submit  forward-looking  cost 
studies  of  their  services  no  later  than 
February  8,  2001 ,  and  sooner  if  we 
determine  that  competition  is  not 
developing  sufficiently  for  the  market- 
based  approach  to  work.  We  anticipate 
that  the  tools  needed  to  complete  these 
cost  studies  will  be  available  soon,  well 
before  this  deadline.  Indeed,  our 
Universal  Service  Order  requires 
comparable  cost  models  to  be  ready  by 
1998.  We  will  then  review  competitive 
conditions  and  the  submitted  cost 
studies. 

49.  As  we  acknowledged  in  the 
NPRM,  a  market-based  approach  will 
permit  and,  indeed,  require  us 
progressively  to  der^ulate  the  access 
charge  regime  as  competition  develops. 
In  a  subsequent  order,  we  will  examine 
specific  issues  concerning  the  timing 
and  degrees  of  pricing  flexibility.  That 
order  will  identify  the  competitive 
triggers  that  must  be  met  to  justify 
relaxation  of  specific  regulatory 
constraints.  We  also  recognize  the  need 
to  examine  whether  incumbent  LECs 
should  be  compensated  for  any 
historical  costs  that  they  have  no 
reasonable  opportunity  to  recover  as  a 
result  of  the  transformation  ftom  a 
regulated  to  competitive  marketplace. 
We  recognize  that  this  issue  may  raise 
difficult  questions  of  both  law  and 
equity,  and  we  intend  to  respond  fully 
to  concerns  about  historical  cost 
recovery  in  a  subsequent  order  to  be 
issued  tills  year. 


50.  Finally,  we  adopt  in  this  Order 
our  earlier  tentative  conclusion  that 
incumbent  LECs  may  not  assess 
interstate  access  charges  on  information 
service  providers  (ISPs).  We  find  that 
our  existing  policy  promotes  the 
development  of  the  information  services 
industry,  advances  the  goals  of  the  1996 
Act,  and  creates  significant  benefits  for 
the  economy  and  the  American  people. 
With  respect  to  second  emd  additional 
residential  lines,  which  are  often  used 
by  consumers  to  access  ISPs,  our  goal  is 
to  move  towards  price  levels  and 
structures  that  reflect  underlying  costs, 
and  thereby  to  create  a  neutral  market 
environment  in  which  these  lines 
neither  give  nor  receive  subsidies.  We 
will  address  fundamental  questions 
concerning  ISP  usage  of  the  public 
switched  network  as  part  of  a  broader 
set  of  issues  under  review  in  a  related 
Notice  of  Inquiry.  See  Usage  of  the 
Public  Switched  Network  by 
Information  Service  and  Internet  Access 
Providers,  CC  Docket  No.  96-263, 
Notice  of  Inquiry,  62  FR  4670  Qanuary 
31, 1997). 

51.  Section  II  of  this  Order  provides 
an  overview  of  the  rate  structure 
adjustments  adopted  today.  Section  m 
offers  detailed  explanations  of  these 
changes,  which  include  adjustments  to 
the  rate  structure  for  the  common  line, 
local  switching,  transport,  SS7,  and 
switching,  and  modifications  to  the  TIC. 
In  Section  IV,  we  adopt  a  market-based 
approach  to  reducing  access  charges  and 
address  several  specific  rate  level 
adjustments.  In  Section  V,  we  determine 
which  of  the  changes  adopted  in  this 
Order  should  apply  to  rate-of-retum 
LECs. 

52.  Section  VI  touches  upon  several 
additional  issues,  including  the 
applicabilify  of  access  charges  to 
unbundled  network  elements,  our 
treatment  of  terminating  access,  and 
ISPs.  We  also  discuss  modifications  that 
may  be  needed  to  reconcile  our  access 
charge  rules  with  the  Universal  Service 
Order  released  today.  In  Section  VIl,  we 
issue  an  FNPRM  to  seek  comment  on 
proposals  to  alter  the  current  allocation 
of  GSF  costs  and  to  allow  incumbent 
LECs  to  impose  a  PICC  on  special  access 
lines. 

n.  Summary  of  Rate  Structure  Changes 
and  Transitions 

53.  In  rationalizing  the  switched 
access  rate  structure  in  this  Order,  our 
primary  goal  is  to  ensiu«  that  traffic- 
sensitive  costs  are  recovered  through 
traffic-sensitive  charges  and  NTS  costs 
are  recovered  through  flat-rated  charges, 
wherever  appropriate.  Because  many 
NTS  costs  are  currentiy  recovered 
through  per-minute  charges,  the 
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principal  effect  of  our  Order  is  to  reduce 
the  amount  recovered  through  per- 
minute  interstate  access  charges  and 
increase  the  amounts  recovered  through 
flat-rated  charges.  We  phase  in  these 
changes  over  time  to  ameliorate  any 
disruptions  these  adjustments  might 
cause  end  users. 

A.  Common  Line  Rate  Structure 
Changes 

54.  Because  the  cost  of  using  the 
inciunbent  LEC's  common  line  does  not 
increase  with  usage,  the  costs  should  be 
recovered  through  flat  non-traffic- 
sensitive  fees.  In  this  Order  we  increase 
the  amount  of  common  line  revenues 
recovered  through  flat-rated  charges 
over  time  until  incumbent  LECs  can 
recover  all  of  their  interstate  common 
lines  revenues  through  NTS  fees. 

55.  Primary  Residential  and  Single- 
Line  Business  Lines.  We  agree  with  the 
Federal-State  Joint  Board  on  Universal 
Service  that  the  SLC  ceiling  for  primary 
residential  and  single-line  business 
lines  should  not  be  increased,  because 
a  higher  SLC  could  make 
telecommunications  service 
unaffordable  for  some  consumers.  To 
the  extent  common  line  revenues  ceumot 
be  recovered  through  the  customer's 
existing  SLC,  we  conclude  that  LECs 
should  recover  these  revenues  through  a 
flat,  per-line  charge  (the  "primary 
interexchange  carrier  charge"  or 
"PICC")  assessed,  not  on  the  end  user, 
but  on  the  end  user's  presubscribed 
interexchange  carrier.  Where  an  end 
user  does  not  select  a  presubscribed 
interexchange  carrier,  we  allow  a  price 
cap  LEG  to  collect  this  charge  direcUy 
from  the  end  user.  We  set  a  ceiling  on 
the  PICC  at  the  level  of  existing  per-line 
charges  for  the  first  year. 

56.  In  order  to  give  IXCs  an 
opportunity  to  adjust  to  the  new  charge, 
we  gradually  increase  the  PICC  ceiling 
over  the  next  several  years  until  it 
reaches  a  level  that  permits  full  recovery 
of  common  line  revenues— plus  a 
portion  of  "residual  TIC"  revenues.  To 
the  extent  that  the  ceiling  on  the 
primary  residential  and  single-line 
business  PICC  does  not  allow  for  full 
recovery  of  these  common  line  revenues 
immediately,  the  remaining  revenues 
will  be  recovered  through  a  PICC 
imposed  upon  non-primary  residential 
and  multi-line  business  lines,  and 
through  gpr-minute  charges. 

57.  As  the  PICC  ceiling  for  primary 
residential  and  single-line  business 
lines  increases,  the  amount  of  common 
line  revenues  transferred  to  non-primary 
residential  and  multi-line  business  lines 
will  fall  to  zero.  At  that  point,  all 
common  line  costs  for  primary 
residential  and  single-line  business 


lines  will  be  recovered  through  flat- 
charges  on  those  lines. 

58.  Non-Primary  Residential  and 
Multi-Line  Business  Lines.  Because 
affordability  concerns  are  not  as 
significant  for  these  lines,  we  permit  a 
modest  increase  in  the  SLC  to  permit 
recovery  of  the  price  cap  LEC's  average 
per-line  common  line  revenues,  but 
never  to  more  than  $3.00  above  the  SLC 
ceiling  for  multi-line  business  lines 
today,  adjusted  for  inflation.  To 
ameliorate  the  impact  that  an  increase 
in  the  SLC  might  have  on  residential 
customers,  the  increase  in  the  SLC 
ceiling  will  be  phased  in  for  non- 
primary  residential  lines  over  several 
years. 

59.  We  also  establish  a  flat-rated  PICC 
on  non-primary  residential  and  multi- 
line business  lines.  This  PICC  will  cover 
conunon  line  revenues  that  exceed  the 
ceilings  on  SLCs  and  primary 
residential  PICCs.  It  may  also  recover 
some  residual  TIC  revenues  and  certain 
marketing  expenses,  as  discussed  below. 
We  set  a  ceiling  on  this  PICC  in  the  first 
year  of  $1.50  for  non-primary  residential 
lines  and  $2.75  for  multi-line  business 
lines,  and  permit  those  ceilings  to 
increase  gradually  thereafter.  We 
anticipate  that  the  actual  PICC  imposed 
upon  multi-line  business  lines  will,  on 
average,  decrease  from  1998  to  1999, 
and  for  every  year  thereafter,  and  will 
fall  to  less  than  $1.00  by  2001. 

60.  To  the  extent  that  the  ceilings  on 
SLCs  and  PICCs  do  not  allow  recovery 
through  flat  charges  of  all  common  line 
revenues,  LECs  shall  be  permitted  to 
impose  a  per-minute  CCL  charge 
assessed  on  originating  minutes.  To  the 
extent  that  the  sum  of  a  LEC's 
originating  local  switching  charge  and 
any  residual  per-minute  CCL,  TIC,  and 
marketing  expense  charges  exceeds  the 
sum  of  its  originating  local  switching, 
CCL,  and  TIC  charges  on  December  31, 
1997,  the  excess  shall  be  collected 
through  a  per-minute  charge  on 
terminating  access.  We  expect  that  this 
will  only  apply  to  a  few  LECs,  and  to 
none  beyond  1998.  As  the  PICC  cap  for 
non-primary  residential  and  multi-line 
business  lines  increases — and  as 
revenues  transferred  from  primary 
residential  and  single-line  businesses 
fall  to  zero — the  per-minute  CCL  charge 
will  fall  to  zero,  too.  Eventually,  we 
anticipate  that  most,  if  not  all,  price  cap 
LECs  will  be  able  to  recover  the  full  per- 
line  revenues  associated  with  non- 
primary  residential  and  multi-line 
business  lines  through  the  SLC,  after 
taking  into  account  the  assistance 
provided  through  the  explicit  high-cost 
universal  service  support  mechanisms. 
In  addition,  residual  TIC  revenues  will 
also  be  recovered  through  the  PICC  on 


non-primary  residential  and  multi-line 
business  lines.  As  described  more  fully 
below,  to  the  extent  that  the  PICC 
ceilings  prevent  full  recovery  of  the 
residual  TIC,  the  remaining  amount  will 
be  recovered  through  a  per-minute 
residual  TIC. 

B.  Other  Rate  Structure  Changes 

61.  Switching.  The  traffic-sensitive 
costs  of  local  switching  will  continue  to 
be  recovered  through  per-minute  local 
switching  charges. 

62.  For  price  cap  LECs,  the  NTS  costs 
associated  with  line  ports  will  no  longer 
be  included  in  the  local  switching 
charge,  and  instead  will  be  recovered 
through  the  flat-rated  common  line 
charges  discussed  above.  Price  cap  LECs 
will  also  assess  a  monthly  flat-rated 
charge  direcUy  on  end  users  that  are 
subscribing  to  integrated  services' digital 
network  services,  digital  subscriber  line, 
or  other  services  that  have  higher  line 
port  costs  than  basic,  analog  service. 
This  charge  recovers  the  amount  by 
which  the  cost  of  the  line  port  exceeds 
the  cost  of  a  line  port  for  basic,  analog 
service.  Costs  of  local  switching 
attributable  to  trunk  ports  are  moved  to 
a  separate  service  category  within  the 
traffic-sensitive  basket.  These  costs  will 
be  recovered  through  flat-rated  monthly 
charges  collected  from  users  of 
dedicated  trunk  ports  and  per-minute, 
traffic-sensitive  charges  assessed  on 
users  of  shared  trunk  ports.  The  new 
rate  structure  also  includes  an  optional 
call  set-up  charge. 

63.  Transport.  Effective  July  1,  1998, 
the  unitary  rate  stnictiwe  option  for 
tandem-switched  transmission  is 
eliminated  and  the  costs  of  tandem- 
switched  transmission  must  be 
recovered  through  the  existing  three- 
part  rate  structure.  For  price  cap  LECs, 
a  new  flat-rated  monthly  charge 
recovers  the  NTS  costs  of  tandem 
switching  attributable  to  dedicated 
ports.  A  new  per-minute  rate  element 
recovers  the  costs  of  multiplexers  used 
between  tandem  switch  DS-1  port 
interfaces  and  the  DS-3  circuits  used  to 
transport  traffic  from  tandem  to  end 
offices.  For  all  Incumbent  LECs,  the 
formula  used  to  compute  the  tandem- 
switched  transport  rate  is  based  on 
actual  usage  of  the  circuit,  rather  than 
an  assumed  9000  minutes  of  use  per 
month. 

64.  For  all  incumbent  LECs,  certain 
costs  currentiy  recovered  through  the 
TIC  are  reassigned  to  specified  facilities 
charges,  including  tandem-switching 
rates.  For  price  cap  LECs,  those  costs  of 
die  TIC  that  remain  (the  "residual  TIC") 
are  recovered  through  the  PICC.  To  the 
extent  that  the  PICC  ceiling  prevents 
recovery  of  the  entire  residual  TIC 
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through  the  flat-rated  PICC,  the 
remaining  portion  will  be  collected 
through  a  per-minute  residual  TIC.  As 
the  ceilings  on  the  PICCs  increase,  a 
larger  percentage  of  the  residual  TIC 
will  be  recovered  through  the  PICC. 
Beginning  in  July  1997,  price  cap 
reductions  will  be  targeted  to  the  per- 
minute  residual  TIC  until  it  is 
eliminated.  We  expect  that  the  per- 
minute  TIC  charge  will  be  eliminated  in 
two  to  three  years.  Residual  per-minute 
TICs  shall  be  assessed  only  on 
incumbent  LEC  transport  customers, 
and  therefore  shall  no  longer  be 
assessed  on  competitive  access 
providers  (CAPs)  that  interconnect  with 
the  LEC  switched  network  at  the  end 
office. 

65.  SS7  Signalling.  Price  cap  LECs 
may,  hut  are  not  required  to,  adopt  a 
rate  structure  for  SS7  signalling  that 
unbundles  SS7  signalling  functions,  as 
was  permitted  in  the  Ameritech  SS7 
Waiver  Order.  Ameritech  Operating 
Companies  Petition  for  Waiver  of  Part 
69  of  the  Commission's  Rules  to 
Establish  Unbundled  Rate  Elements  for 
SS7  Signalling,  Order,  DA  96^46 
(1996)  [Ameritech  SS7  Waiver  Order). 

66.  Retail  Marketing  Expense.  Price 
cap  LECs  may  no  longer  recover  certain 
marketing  expenses  through  per-minute 
access  charges  assessed  on  IXCs.  These 
expenses  are  recovered  from  end  users 
through  per-line  charges  on  second  and 
additional  residential  lines  and  multi- 
line business  lines,  subject  to  ceilings 
on  SLCs.  Any  residual  shall  be 
recovered  through  the  PICCs  on  these 
lines  and  then  through  per-minute 
charges  on  originating  access,  subject  to 
the  exception  described  in  Section  III.A, 
below. 

ni.  Rate  Structure  Modifications 

A.  Common  Line 
1.  Overview 

67.  In  the  1983  ^fTS  and  WATS 
Market  Structure  Third  Report  and 
Order,  the  Commission  established  a 
comprehensive  mechanism  for 
incumbent  LECs  to  recover  the  costs 
associated  with  their  provision  of  access 
service  required  to  complete  interstate 
and  foreign  telecommunications.  The 
access  plan  distinguished  between 
traffic  sensitive  costs  and  NTS  costs 
incurred  by  an  incumbent  LEC  to 
provide  interstate  access  service  An 
incumbent  LECs  NTS  costs  of  providing 
interstate  access,  or  costs  that  do  not 
vary  with  the  amount  of  usage,  include 
the  common  line,  or  "local  loop,"  which 
connects  an  end  user's  home  or  business 
to  a  LEC  central  office. 

68.  In  the  MTS  and  WATS  Market 
Structure  Third  Report  and  Order,  the 


Commission  emphasized  that  its  long 
range  goal  was  to  have  incumbent  LECs 
recover  a  largo  share  of  the  NTS 
common  line  costs  from  end  users 
instead  of  carriers,  and  to  recover  these 
costs  on  a  flat- rated,  rather  than  on  a 
usage-sensitive,  basis.  The  Commission 
recognized,  however,  that  a  sudden 
increase  in  the  flat  rates  imposed  by 
LECs  on  end  users  could  have  a 
detrimental  effect  on  universal  service. 
For  this  reason,  the  rules  adopted  in 
1983  apportioned  charges  for  common 
line  costs  between  a  monthly  flat-rated 
end-user  SLC  and  a  per-minute  CCL 
charge  assessed  to  the  IXCs.  The  SLC  is 
based  on  average  interstate-allocated 
common  line  costs,  which  the 
incumbent  LEC  may  average  over  an 
entire  region  or  over  a  study  area, 
depending  on  how  it  files  its  interstate 
tariff.  These  charges  currently  are  the 
lesser  of  the  per-line  average  common 
line  costs  allocated  to  the  interstate 
jurisdiction  or  $3.50  per  month  for 
residential  and  single-line  business 
users,  and  $6.00  per  month  for  multi- 
line business  users.  Any  remaining 
common  line  revenues  permitted  under 
our  price  cap  rules  are  recovered  by 
incumbent  price  cap  LECs  through  per- 
minute  CCL  charges  assessed  on  the 
IXCs,  and  are  ultimately  recovered  by 
IXCs  from  end-users  through  long 
distance  toll  charges. 

69.  Because  common  line  and  other 
NTS  costs  do  not  increase  with  each 
additional  minute  of  use  transmitted 
over  the  loop,  the  current  per-minute 
CCL  charge  that  recovers  loop  costs 
represents  an  economically  Inefficient 
cost-recovery  mechanism  and  implicit 
subsidy.  A  rate  structure  that  recovers 
NTS  costs  through  per-minute  charges 
creates  an  incentive  for  customers  to 
underuUlize  the  loop  by  requiring  them 
to  pay  usage  rates  that  significantly 
exceed  the  incremental  cost  of  using  the 
loop.  Additionally,  a  rate  structure  that 
forces  high-volume  customers  to  pay 
significantly  more  than  the  cost  of  the 
facilities  used  to  service  them  is  not 
sustainable  in  a  competitive 
environment  because  high-volume 
customers  can  migrate  to  a  competitive 
LEC  able  to  offer  an  efficient 
combination  of  flat  and  per-minute 
charges,  even  if  the  competitive  LEC  has 
the  same  or  higher  costs  than  the 
incumbent  LEC. 

70.  The  Federal-State  Universal 
Service  Joint  Board  stated,  in  its 
Recommended  Decision,  that  primary 
residential  and  single-line  business 
lines  are  essential  to  the  provision  of 
universal  service,  and  that  current  rates 
for  local  services  are  generally 
affordable  based  on  subscribership 
levels.  The  Joint  Board  also  concluded 


that  the  SLC,  as  a  charge  assessed 
directly  on  local  telephone  subscribers, 
has  an  impact  on  universal  service 
concerns  such  as  affordability,  and 
recommended  that  the  Commission 
leave  the  current  SLC  ceilings  in  place 
for  primary  residential  and  single-line 
business  lines.  In  our  companion 
Universal  Service  Order,  consistent  with 
that  recommendation,  we  conclude  that 
we  should  not  raise  the  current  $3.50 
SLC  ceiling  on  primary  residential  and 
single-line  business  lines. 

71.  We  adjust  the  SLC  ceilings  for 
multi-line  business  lines  and  residential 
lines  beyond  the  primary  connection. 
Adjusting  the  SLC  ceilings  for  multi-line 
business  lines  and  non-primary 
residential  lines  will  permit  incumbent 
LECs  to  recover  directly  from  end  users 
more  of  the  common  line  revenues 
permitted  under  our  price  cap  rules  for 
those  lines  and  will  reduce  the  amount 
of  NTS  costs  related  to  these  lines  that 
are  currently  recovered  through  CCL 
charges.  Where  the  SLC  ceilings  do  not 
allow  the  incumbent  LEC  to  recover  its 
price  cap  common  line  revenues 
through  end-user  charges,  the 
remaining,  or  "residual"  amount  will  be 
recovered  through  flat,  per-line  charges 
assessed  to  earh  customer's 
presubscribcd  interexchange  carrier. 
This  presubscribcd  interexchange 
carrier  charge,  or  "PICC",  will  increase 
gradually  until  the  incumbent  price  cap 
LECs"  full  interstate-allocated  common 
line  revenues  permitted  under  our  price 
cap  rules  are  recovered  through  a 
combination  of  flat-rated  SLCs  and 
PICCs.  To  the  extent  that  the  flat-rated 
charges  do  not  recover,  during  the 
initial  phase,  the  full  interstate-allocated 
common  line  revenues  permitted  under 
our  price  cap  rules,  incumbent  LECs 
may  continue  to  assess  the  IXCs  a  per- 
minute  CCL  charge  based  on  the  costs 
not  recovered  through  flat-rated  charges. 
This  per-minute  charge,  however,  will 
be  generally  much  lower  than  today's 
CCL  charge  and  will  be  eliminated  once 
all  common  line  revenues  are  recovered 
through  a  combination  of  SLCs  and 
PICCs. 

2.  Subscriber  Line  Charge 

a.  Background 

72.  In  the  NPRM  we  proposed  to 
increase  the  ceiling  on  the  SLC  for 
second  and  additional  lines  foft 
residential  customers,  and  for  all  lines 
for  multi-line  business  customers,  to  the 
per-line  loop  costs  assigned  to  the 
interstate  jurisdiction.  Access  Charge 
Reform  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  96-262,  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers  and  Transport  Rate  Structure 
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and  Pricing,  Third  Report  and  Order,  in 
CC  Docket  Nos.  94-1  and  91-213  [Price 
Cap  Third  Report  and  Order),  and  Usage 
of  the  Public  Switched  Network  by 
Information  Service  and  Internet  Access 
Providers,  Notice  of  Inquiry  in  CC 
Docket  No.  96-263,  62  FR  4670      . 
(December  24, 1996)  (NPRM) 
Alternatively,  we  proposed  to  eliminate 
the  ceiling  for  multi-line  business 
customers  and  for  residential 
connections  beyond  the  primary 
connection,  especially  where  the 
incumbent  LEC  has  entered  into 
interconnection  agreements  and  taken 
other  steps  to  lower  barriers  to  actual  or 
potential  local  competition.  We  sought 
comment  on  these  proposals.  We  also 
invited  parties  to  comment  on  whether 
any  changes  that  we  adopt  to  the  ceiling 
on  SLCs  for  incumbent  price  cap  LECs 
should  be  extended  to  incimibent  rate- 
of-retum  LECs,  and  on  the  relationship 
of  any  such  changes  to  the  /oin(  Board 
Recommended  Decision.  We  sought 
comment  on  whether  to  establish  a 
transition  mechanism  for  this  increase  if 
the  ceilings  on  S]JCs  for  multi-line 
business  lines  and  residential  lines 
beyond  the  primary  coimection  are 
increased  and  whether  such  a  transition 
could  be  implemented  consistent  with 
section  254,  the  Act's  universal  service 
provision.  We  sought  comment  on 
whether  geographic  averaging  of  SLCs  is 
an  implicit  subsidy  that  is  inconsistent 
with  the  requirements  of  section  254(e), 
and  thus  on  whether  we  are  required  to 
deaverage  SLCs. 

b.  Discussion 

73.  The  Commission  has  had  the 
longstanding  goal  of  ensuring  that  all 
consumers  have  affordable  access  to 
telecommunications  services.  In  its 
Recommended  Decision,  the  Joint  Board 
stated  that  current  rates  for  local 
telephone  services  are  generally 
affordable  and  that  the  SLC,  as  a  charge 
assessed  directly  on  local  telephone 
subscribers,  has  an  impact  on  universal 
service  concerns  such  as  affordability. 
The  Joint  Board  further  recommended 
that  the  Commission  maintain  the 
current  SLC  ceilings  for  primary 
residential  and  single-line  business 
lines,  and  we  adopt  that 
recommendation  in  our  companion 
Universal  Service  Order.  Niunerous 
parties  in  this  proceeding  argue  that  we 
should  raise  or  eliminate  the  SLC 
ceiling  on  all  lines  to  permit  LECs  to 
recover  the  full  interstate  allocated  costs 
of  the  local  loop  firom  end-users.  This 
would  increase  the  average  SLC  for  all 
residential  and  single-line  business 
lines  from  $3.50  per  month  to  $6.10  per 
month.  We  conclude  that  it  would  be 
inappropriate  to  make  significant 


changes  to  the  SLC  cap  for  primary 
residential  and  single-line  business 
lines.  Primary  residential  and  single- 
line  business  lines  are  central  to  the 
provision  of  universal  service.  Because 
of  concerns  about  affordability,  and  in 
light  of  the  significant  changes  that  are 
sUll  underway  in  this  proceeding,  in  the 
federal  universal  service  support 
proceeding,  and  possible  future  changes 
to  the  separations  process,  we  conclude 
that  the  current  SLC  for  these  lines 
should  not  be  raised.  Consistent  writh 
the  Joint  Board's  recommendation  and 
our  conclusion  in  the  Universal  Service 
Order,  therefore,  the  ceiling  on  the  SLC 
for  primary  residential  and  single-line 
business  lines  will  remain  at  $3.50  or 
the  permitted  price  cap  common  line 
revenues  per  line,  whichever  is  less. 

74.  Witn  regard  to  multi-line  users, 
the  Joint  Board  suggested  in  its 
Recommended  Decision  that  universal 
service  support  should  not  be  extended 
to  non-primary  residential  lines  and 
multi-line  business  lines  because  it 
found  that  cost  of  service  is  unlikely  to 
be  a  factor  that  would  cause  multi-line 
users  not  to  subscribe  to  telephone 
service.  Subsequently,  the  state 
members  of  the  Joint  Board  filed  a 
report  with  the  Commission  in  which 
they  proposed  that  we  retain  high  cost 
support  for  all  lines  served  in  high  cost 
study  areas  during  a  transition  to  a 
forward-looking  cost  methodology. 
Consistent  with  that  proposal,  we  adopt, 
in  our  Universal  Service  Order,  a 
modified  version  of  the  existing  high- 
cost  support  system  and  continue 
support  for  all  residential  and  business 
connections  in  areas  currently  receiving 
high  cost  support  imtil  at  least  January 
1,  1999.  We  therefore  continue  to 
provide  high  cost  support  for  non- 
primary  residential  and  multi-line 
business  lines  at  this  time,  by  allocating 
a  lower  portion  of  these  costs  to  the 
intrastate  jurisdiction  than  would 
otherwise  be  the  case.  In  that  order,  we 
also  express  our  concern,  however,  that 
providing  universal  service  support  for 
non-primary  residential  and  multi-line 
business  lines  in  high-cost  areas  may  be 
inconsistent  with  our  long-term 
universal  service  goals,  and  that  overly 
expansive  universal  service  support 
mechanisms  potentially  could  harm  all 
consumers  by  increasing  the  expense  of 
telecommunications  services  for  all.  We 
state  that  we  will  continue  to  evaluate 
the  Joint  Board's  recommendation  to 
limit  universal  service  support  to 
primary  residential  connections  and 
businesses  with  single  connections. 

75.  We  conclude  here  that  it  is 
necessary  to  adjust  the  ceilings  on  the 
interstate  SLCs  on  both  non-primary 
residential  and  multi-line  business  lines 
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in  order  to  create  a  rate  structure  that 
supports  our  long-term  universal  service 
goals,  is  pro-competitive,  and  is 
sustainable  in  a  competitive  local 
exchange  market.  Section  254  of  the  Act 
requires  that  all  consumers  have  access 
to  basic  telephone  service  at  just, 
reasonable,  and  affordable  rates  that  are 
comparable  among  different  regions  of 
the  nation.  This  section  of  the  Act  also 
requires  that  universal  service  support 
be  achieved  through  support 
mechanisms  that  are  "specific, 
predictable,  and  sufficient."  Because 
universal  service  concerns  about 
ensiuing  affordable  access  to  basic 
telephone  services  are  not  as  great  for 
non-primary  residential  and  multi-line 
business  lines  as  they  are  for  primary 
residential  and  single-line  business 
lines,  we  must  take  action  to  remove  the 
implicit  subsidies  contained  in  our 
current  interstate  access  charges.  Thus, 
we  are  adopting  a  rate  structure  that  will 
permit  LECs  to  recover  greater  amounts 
of  their  costs  pn  a  flat-rated  basis  from 
end  users  and  to  reduce  the  amount  of 
revenues  they  must  recover  through  per- 
minute  access  charges.  Our  initial 
implementation  improves  upon  the 
gurrent  rate  structure  because  it  reduces 
subsidies  by  recovering  more  costs  from 
the  cost  causer.  It  also  creates  a  rate 
structure  that  is  more  pro-competitive 
than  the  existing  one  by  providing  for 
greater  flat-rated  recovery  of  NTS  costs. 
Without  these  modifications,  new 
entrants,  which  are  not  subject  to  the 
non-cost-causative  rate  structure 
requirements,  would  be  in  a  position  to 
target  the  incumbent  LECs'  most 
profitable,  high-volume  customers  based 
on  regulatory  requirements.  A  loss  of 
profitable  customers  would  increase  the 
incumbent  LECs'  costs  of  providing 
service  to  the  rest  of  their  customers, 
especially  to  those  in  high-cost  areas. 
Consistent  with  our  universal  service 
goal  of  ensuring  that  all  consumers 
receive  affordable  rates  that  are 
comparable  in  different  parts  of  the 
nation,  however,  the  SLC  adjustments 
will  be  subject  to  ceilings  to  prevent 
end-user  customers  in  high-cost  areas 
from  paying  SLCs  that  are  significantly 
higher  than  in  other  parts  of  the 
country. 

76.  In  virtually  all  cases,  current  SLC 
ceilings  do  not  permit  incumbent  LECs    - 
to  recover  their  average  per-line 
interstate-allocated  common  line  costs. 
As  a  result  of  the  existing  SLC  ceilings, 
which  have  been  in  place  for  the  past 
decade,  incimibent  LECs  must  recover 
the  shortfall  through  usage-sensitive 
CCL  charges  assessed  on  KCs.  The  DCCs 
in  turn  recover  most  or  all  of  these  costs 
from  toll  users  in  the  form  of  per-minute 
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charges,  keeping  toll  rates  artificiaily 
high  and  discouraging  demand  for 
interstate  long  distance  services.  The 
high  par-minute  toll  charges  also  create 
support  flows  between  different  classes 
of  customers.  For  example,  because  end- 
user  customers  vary  widely  in  their  use 
of  interstate  long  distance  services,  low- 
volume  toll  users  do  not  pay  the  full 
cost  of  their  loops  while  high-volume 
toll  users  contribute  far  more  than  the 
total  cost  of  their  loops.  In  addition 
high-volume  toll  users,  who  include 
significant  numbers  of  low-income 
customers,  effectively  support  non- 
primary  residential  and  multi-line 
business  customers. 

77.  In  order  to  create  a  rate  structure 
that  supports  our  long-term  universal 
service  goals,  is  pro-competitive,  and  is 
sustainable  in  a  competitive  market,  we 
modify  our  rate  structure  requirements 
to  permit  incumbent  LECs  to  recover 
costs  in  a  manner  that  more  accurately 
reflects  the  way  those  costs  are  incurred. 
Because  common  line  costs  do  not  vary 
with  usage,  these  costs  should  be 
recovered  on  a  flat-rated  instead  of  on 

a  per-minute  basis.  In  addition,  these 
costs  should  be  assigned,  where 
possible,  to  those  customers  who  benefit 
from  the  services  provided  by  the  local 
loop.  Accordingly,  the  SLC  ceilings  for 
non-primary  residential  and  multi-line 
business  lines  will  be  adjusted  generally 
to  a  level  that  permits  incumbent  LECs 
to  recover,  directly  from  the  end  user, 
their  average  per- line  interstate  common 
line  revenues. 

78.  For  multi-line  business  lines,  the 
SLC  will  be  adjusted  to  recover  the 
average  per-line  interstate-allocated 
common  line  costs  beginning  July  1. 
1997.  To  the  extent  incumbent  price  cap 
LECs,  mostly  in  rural  areas,  have 
common  line  costs  that  significantly 
exceed  the  national  average,  we 
establish  a  ceiling  on  SLCs  for  multi- 
line business  lines  of  $9.00,  adjusted 
annually  for  inflation.  To  ameliorate  any 
possible  adverse  impact  of  adjustments 
in  SLC  ceilings  for  non-primary 
residential  lines,  we  adopt  an  approach 
that  will  gradually  phase  in  adjustments 
in  the  SLC  ceilings  for  these  lines.  The 
SLC  for  non-primary  residential  lines 
will  be  adjusted  initially  beginning 
January  1,  1998.  For  the  first  year, 
beginning  January  1,  1998.  llie  SLC 
ceiling  for  non-primary  residential  lines 
will  be  adjusted  to  the  incumbent  LECs 
average  per-line  interstate-allocated 
costs,  but  may  not  exceed  $1.50  more 
than  the  current  SLC  ceiling.  Beginning 
January  1,  1999,  the  monthly  SLC 
ceiling  for  these  lines  will  be  adjusted 
for  inflation  and  will  increase  annually 
by  $1.00  per-line,  until  the  SLC  ceiling 
for  non-primary  residential  lines  is 


equal  to  the  ceiling  permitted  for  multi- 
line business  lines. 

79.  The  data  indicate  that  the  long 
term  ceilings  we  are  establishing  will 
permit  incumbent  price  cap  LECs  to 
recover  their  average  per-line  common 
line  revenues  from  99  percent  of  their 
non-primary  residential  and  multi-line 
business  lines.  For  the  few  incumbent 
price  cap  LECs  that  have  common  line 
costs  in  certain  study  areas  that  exceed 
the  ceiling,  the  ceiling  will  serve  as  an 
economic  safeguard  for  those  customers 
who  would  otherwise  pay  significantly 
higher  SLCs.  We  conclude  that 
maintaining  a  ceiling  for  non-primary 
residential  and  multi-line  business 
customers  in  high-cost  areas  is  a 
reasonable  response  to  a  legitimate 
universal  service  concern  because, 
consistent  with  section  254(b)(3).  it 
ensures  that  these  customers  have 
access  to  telecommunication  services  at 
rates  that  are  comparable  to  rates 
charged  for  similar  services  in  urban 
areas. 

80.  We  believe  that  the  approach  we 
adopt  should  prevent  widespread 
discontinuance  of  lines  by  multi-line 
customers.  The  record  indicates  that 
nationwide,  the  average  interstate 
allocation  of  common  line  costs  is  only 
$6.10  per  line,  and  that  for  more  than 
half  of  multi-line  business  lines,  the 
interstate  common  line  costs  are  below 
the  existing  $6.00  ceiling.  Therefore, 
when  the  SLC  ceiling  is  adjusted  July  1. 
1997,  more  than  half  of  multi-line 
business  lines  will  see  no  immediate 
increase  in  their  SLC.  The  $5.00  SLC 
ceiling  for  non-primary  residential  lines 
for  the  first  year  is  a  net  increase  of 
$1.50  per  month,  and  the  gradual 
increase,  if  any,  in  subsequent  years,  is 
designed  to  allow  these  customers  time 
to  adjust  to  the  new  rate  structure. 
Moreover,  we  expect  the  rate  structure 
modifications  we  adopt  in  this  order  to 
benefit  the  majority  of  multi-line 
customers  through  reductions  in  per- 
minute  long  distance  rates.  Thus,  for 
many  customers,  the  access 
restructuring  will  lead  to  an  overall 
reduction  in  their  telephone  bill.  We 
also  note  that,  because  we  are  adjusting 
the  SLC  on  non-primary  residential 
lines  only  to  a  level  that  recovers  the 
average  interstate  allocated  costs 
attributable  to  the  line,  to  the  extent  that 
a  customer  chooses  not  to  purchase  an 
additional  line  because  of  the  SLC 
increase,  it  is  because  the  benefits  of  the 
second  line  to  that  customer  are  less 
than  the  average  cost  of  the  line. 

81.  Many  parties  contend  that 
adjusting  the  SLC  ceiling  for  non- 
primary  residential  lines  and  multi-line 
business  lines  will  affect  economic 
development  in  rural  areas.  To  respond 


to  this  concern,  with  the  limited 
exception  of  cost  allocation  to  new 
elements,  discussed  in  Section  V, 
below,  we  are  limiting  application  of  the 
rate  structure  modifications  we  adopt  in 
this  Order  to  incumbent  price  cap  LECs 
only.  Most  consumers  in  rural  areas  are 
served  by  small  rate-of-retum  LECs  that 
are  not  affected  by  the  SLC  adjustment 
we  are  adopting.  We  will  review  rate 
structure  modifications  affecting  small, 
rural  carriers  in  a  separate  proceeding 
when  we  address  access  charge  reform 
for  those  carriers.  To  the  extent  there  are 
incumbent  price  cap  LECs  that  serve 
high-cost  areas  of  the  country  and  have 
common  line  costs  that  exceed  the 
national  average,  we  are  maintaining  a 
ceiling  on  the  SLCs  for  these  lines  to 
ensure  that  subscribers  do  not  pay  rates  ' 
that  greatly  exceed  the  national  average. 

82.  We  are  not  persuaded  by 
arguments  that  an  upward  adjustment  to 
a  SLC  ceiling  that  was  set  over  a  decade 
ago,  and  that  has  never  been  adjusted 
for  inflation,  would  violate  section 
254(b)'s  requirement  that  consumers  in 
all  regions  of  the  nation  have  affordable 
access  to  telecommunications  and 
information  services  at  rates  that  are 
reasonably  comparable  to  those  services 
provided  in  urban  areas.  The  data 
indicate  that  if  the  SLC  ceilings  for 
business  and  residential  lines  had  been 
adjusted  annually  for  inflation  since 
they  became  effective  in  1984  and  1989, 
respectively,  the  $6.00  business  SLC 
ceiling  would  have  increased  by  1996  to 
$9.00  per  line,  and  the  $3.50  residential 
and  single-line  business  SLC  ceiling 
would  have  increased  to  $4.39  per  line. 
Thus,  for  multi-line  business  customers, 
the  SLC  ceiling  we  adopt  today  is  not 
significantly  different  from  what  it 
would  have  been,  if  it  had  been  adjusted 
for  inflation  aimually.  Moreover,  to 
adopt  a  ceiling  lower  than  $9.00  would 
effectively  create  an  additional 
impermissible  subsidy  for  a  class  of 
customers  not  enumerated  by  Congress 
in  section  254  of  the  1996  Act  as 
beneficiaries  of  fundamental  universal 
service  goals.  We  find  that  the  $9.00 
ceiling  we  adopt  today  strikes  a 
reasonable  balance  ^tween  our  desire 
to  establish  a  more  efficient  interstate 
access  charge  rate  structure  consistent 
with  our  long-term  universal  service 
goals  in  a  competitive  local  exchange 
environment,  and  the  need  to  avoid 
precipitous  rate  increases  to  consumers 
in  high  cost  areas.  Although  SLCs  in 
some  areas  may  ultimately  be  lower 
than  SLCs  in  high-cost  areas,  we 
conclude  that  $9.00  SLCs  remain 
"reasonably  comparable"  to  those  in 
urban  areas. 

83.  We  are  also  not  persuaded  that  we 
should  maintain  the  current  SLC  ceiling 
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for  non-primary  residential  lines 
because  of  claims  that  incumbent  LECs 
will  be  unable  to  identify  second  lines 
for  purposes  of  billing  different  SLCs  to 
these  lines.  Additional  telephone  lines 
are  a  well-established 
telecommunications  product  marketed 
by  LECs.  This  product  is  supported  by 
a  marketing  and  billing  infirastructure 
that  will  enable  LECs  to  distinguish 
non-primary  residential  lines  for 
purposes  of  billing  different  SLCs.  We 
note  that  we  are  not  defining  "primary" 
or  "non-primary"  lines  in  this  Order.  In 
a  further  notice  of  proposed  rulemaking 
in  the  Universal  Service  proceeding,  we 
will  address  this  issue,  and  release  an 
order  defining  "primary"and  "non- 
primary"  residential  lines  by  the  end  of 
the  year. 

84.  We  are  unpersuaded  by  arguments 
that  we  should  forgo  these  changes  on 
the  grounds  that  increasing  the  SLC 
ceilings  for  non-primary  residential 
lines  will  create  undue  incentives  for 
subscribers  to  order  their  primary  lines 
from  the  incumbent  LEC  and  their 
additional  lines  from  competitors.  The 
changes  we  adopt  in  this  Order  are 
intended  to  permit  incumbent  LECs  to 
move  their  prices  for  non-primary 
residential  and  multi-line  business  lines 
toward  more  economically  efficient 
levels  by  substantially  reducing  implicit 
subsidies  flowing  between  different 
classes  of  customers.  Once  these 
subsidies  are  eliminated  and  the  new 
universal  service  regime  is  fully 
implemented,  incumbent  LECs  will  be 
able  to  recover  their  common  line  costs 
from  customers  through  a  rate  structure 
that  acciu-ately  reflects  the  maimer  in 
which  these  costs  are  incurred,  and 
through  a  targeted,  portable  universal 
service  contribution  where  necessary. 
At  that  point,  both  incumbent  LECs  and 
new  entrants  should  be  able  to  compete 
efficiently  in  the  local  exchange  market. 
Subscribers,  therefore,  should  not  have 
an  incentive  to  use  other  carriers  for 
their  additional  lines  unless  a 
competitor  is  operating  more  efficiendy 
and  can  offer  local  exchange  service  at 

a  lower  rate  than  the  incumbent  LEC  is 
able  to  offer.  Indeed,  the  ability  of  a 
competitive  local  exchange  carrier  to 
offer  local  exchange  service  at  a  lower 
rate  is  precisely  the  type  of  competition 
envisioned  by  the  1996  Act:  it  will 
encourage  the  incumbent  LEC  to  reduce 
its  costs  of  providing  service  in  order  to 
meet  or  beat  the  prices  of  its 
competition. 

85.  To  address  the  concerns  of  some 
conunanters  that  charging  a  higher  SLC 
for  second  and  additional  residential 
lines  will  encourage  subscribers  to  order 
their  additional  line  from  competitors, 
we  will  permit  LECs  to  charge 


competitors  the  higher  SLC  when  the 
competitor  provides  a  customer  with  a 
second  line  through  resale  of  an 
incumbent  LEC  offering.  If  prior  to  the 
development  of  full  competition,  we 
find  that  disparity  between  SLC  charges 
on  primary  and  additional  residential 
lines  becomes  a  significant  problem,  we 
will  reexamine  this  issue  in  conjunction 
with  further  reforms  we  adopt  in  an 
upcoming  order. 

86.  Certain  incumbent  LECs  have 
requested  that  any  rule  that  increases 
the  SLC  ceiling  for  non-primary 
residential  lines  should  be  optional  for 
LECs.  We  adopt  this  proposal  in  part 
and  will  not  require  LECs  to  charge  a 
higher  SLC  for  non-primary  residential 
lines.  Thus,  if  an  incumbent  LEC  finds 
that  charging  higher  SLCs  leads  to  a 
large  number  of  disconnections,  it  is 
free  to  charge  less.  To  the  extent  price 
cap  LECs  choose  to  charge  a  SLC  that  is 
less  than  the  maximum  allowed, 
however,  they  may  not  recover  these 
foregone  revenues  through  the  PICC  or 
CCL  charges.  This  restriction  is 
consistent  with  cur  current  price  cap 
rules,  which  prevent  LECs  from 
transferring  SLC  costs  to  the  CCL 
charge. 

87.  Several  incumbent  price  cap  LECs 
argue  in  favor  of  deaveraging  SLCs, 
stating  that  an  averaged  SLC  creates 
cross-subsidies  between  high-cost  and 
low-cost  areas,  in  violation  of  section 
254  of  the  Act.  We  will  resolve  this 
issue,  along  with  issues  concerning  the 
timing  and  degrees  of  geographic 
deaveraging,  pricing  flexibility,  and 
ultimate  deregulation  in  an  upcoming 
order. 

3.  Carrier  Common  Line  Charge 
a.  Background 

88.  Because  we  are  retaining  the  $3.50 
ceiling  on  SLCs  for  primary  residential 
and  single-line  business  customers, 
virtually  all  price  cap  LECs  will  be 
unable  to  recover,  through  the  SLC,  all 
of  their  common  line  revenues 
permitted  under  our  price  cap  rules.  In 
the  NPRM,  we  sought  comment  on 
possible  revisions  to  the  current  CCL 
charge  structure  that  would  allow 
incumbent  price  cap  LECs  to  recover 
these  NTS  common  line  costs  in  a  way 
that  reflects  the  way  costs  are  incurred. 
We  proposed  a  recovery  mechanism 
suggested  by  the  Joint  Board  in  its 
Recommended  Decision  that  would 
permit  incumbent  LECs  to  recover 
common  line  costs  not  recovered  from 
SLCs  through  a  flat,  per-line  charge 
assessed  against  each  end-user's 
presubscribed  interexchange  carrier. 
The  Joint  Board  suggested  that  the 
Commission  allow  incumbent  LECs  to 


collect  the  flat-rated  charge  directly 
from  end  users  who  have  not  selected  a 
primary  interexchange  carrier  ("PIC"). 
We  sought  comments  on  this  approach 
and  also  invited  parties  to  discuss  any 
potential  problems  created  when  end- 
user  customers  have  selected  PICs,  but 
use  other  IXCs  for  Internet,  fax, 
interexchange,  or  other  interstate 
services  by  "dialing-around"  the  PIC. 

89.  We  also  sought  comment  on 
several  alternative  approaches  to  the 
per-minute  recovery  of  interstate  NTS 
loop  costs  proposed  by  the  Competition 
Policy  Institute  (CPI),  including  a  "bulk 
billing"  method  that  would  assess  a 
charge  against  the  IXC  based  upon  its 
percentage  share  of  interstate  minutes  of 
use  or  revenues,  a  "capacity  charge,"  a 
"tnmk  port  charge,"  and  a  "trunk  port 
and  line  port"  charge.  We  invited 
parties  to  comment  on  whether  any 
changes  that  we  adopt  to  the  recovery  of 
interstate  NTS  local  loop  costs  for  price 
cap  LECs  should  be  extended  to  rate-of- 
retiun  LECs,  and  on  the  relationship  of 
interstate  NTS  loop  cost  recovery  to  the 
universal  service  mechanisms  proposed 
in  the  Joint  Board  Recommended 
Decision.  We  asked  parties  to  address 
how  such  an  extension  to  rate-of-retum 
LECs  would  affect  small  business 
entities,  especially  small  inciunbent 
LECs. 

90.  Additionally,  we  asked  parties  to 
address  whether  an  alternative 
mechanism  for  recovering  common  line 
costs  currently  recovered  through  the 
CCL  charge  would  be  necessary  if  we 
were  to  eliminate  the  SLC  ceiling  for 
certain  lines.  We  asked  interested 
parties  to  address  the  extent  to  which 
any  proposed  alternative  recovery 
mechanism  for  recovering  common  line 
costs  currently  recovered  through  the 
CCL  charge  would  affect  small  business 
entities,  including  small  incumbent 
price  cap  LECs  and  new  entrants.  We 
also  sought  conunent  on  whether 
section  254(g)  precludes  an  IXC  from 
charging  its  customers  the  flat,  per-line 
monthly  rate  assessed  on  that  line  if  the 
amount  of  that  charge  varied  among 
customers  in  different  areas  within  a 
state  or  among  customers  in  different 
states,  and  if  so,  whether  conditions 
exist  sufficient  to  require  us  to  forbear 
from  the  application  of  section  254(g)  to 
KC  recovery  of  flat-rate  CCL  charges. 

b.  Discussion 

91.  The  $3.50  SLC  ceiling  for  primary 
residential  and  single-line  biisiness 
customers  prevents  most  incumbent 
price  cap  LECs  from  recovering,  through 
end-user  charges,  all  of  the  common  line 
revenues  permitted  under  our  price  cap 
rules.  To  the  extent  that  common  line 
revenues  are  not  recovered  through 
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SLCs,  incumbent  LECs  will  be  allowed 
to  recover  these  revenues  through  a 
PICC.  a  flat,  per-line  charge  assessed  on 
the  end-user's  presubscribed 
interexchange  carrier. 

92.  We  adopt  the  Joint  Board's 
recommendation  that  incumbent  LECs 
may  collect  directly,  from  any  customer 
who  does  not  select  a  presubscribed 
carrier,  the  PICC  that  could  otherwise  be 
assessed  against  the  presubscribed 
interexchange  carrier.  Assessing  the 
PICC  directly  against  end  users  that  do 
not  presubscribe  to  a  long  distance 
carrier  should  eliminate  the  incentive 
for  customers  to  access  long-distance 
services  solely  through  "dial-around" 
carriers  in  order  to  avoid  paying  long- 
distance rates  that  reflect  the  PICC. 
Several  parlies  cirgue  that  this  type  of 
billing  arrangement  will  create 
administrative  difficulties  because  it 
will  require  LECs  to  prorate  charges  for 
both  the  end  user  and  the  IXC  when  a 
customer  leaves  an  IXC  in  the  middle  of 
the  billing  cycle.  To  avoid  any  potential 
administrative  difficulties  resulting 
from  customers  leaving  their 
presubscribed  interexchange  carriers  in 
the  middle  of  a  billing  cycle,  we  will 
permit  LECs  to  assess  the  full  PICC  at 
the  begiiming  of  each  billing  cycle. 

93.  We  recognize  that  this  flat,  per- 
line  PICC  will  not  prevent  customers 
from  'dialing  around"  their 
presubscribed  long  distance  carrier  to 
obtain  interstate  service.  Collecting  a 
PICC  from  a  customer,  however,  in  and 
of  itself,  creates  no  incentive  for  a 
customer  to  presubscribe  to  one  carrier 
and  use  "dial-around"  service  of 
another.  If  the  presubscribed  carrier  is 
an  efficient  competitor,  it  should  be  able 
to  offer  usage-based  rates  comparable  to 
the  prices  of  a  competitor,  thus 
eliminating  any  artificial  benefits  of 
"dial-around"  capability.  A 
combination  of  lower  per-minute  long 
distance  rates  and  attractive  long- 
distance pricing  packages  that  reward 
customers  for  increasing  their  usage  of 
the  presubscribed  interexchange 
carrier's  services  should  also  help  deter 
customers  from  using  separate  long- 
distance carriers  for  various  services 
solely  because  of  regulation.  There  is 
customer  contact  value  in  being  a 
customer's  presubscribed  interexchange 
carrier.  Regulators  have  long  concluded 
that  the  convenience  of  making  a  long- 
distance call  by  simply  dialing  "1+" 
conveys  certain  advantages.  And  the 
advantages  of  "1-t-"  dialing  will  only 
increase  if,  as  many  predict,  we  move  to 
a  world  in  which  "one-stop  shopping" 
for  a  multiplicity  of  services  becomes 
the  primary  paradigm  for  provision  of 
telecommunication  services.  We 
conclude  that  the  record  does  not 


support  a  finding  that  assessing  a  charge 
on  the  presubscribed  carrier  will 
artificially  encourage  "dial-around" 
traffic  to  such  a  degree  that  we  should 
not  adopt  access  charge  modifications 
that  will  move  substantially  toward 
efficient  pricing  for  common  line 
elements  and  lower  usage  charges  for 
long-distance  service.  If  evidence 
appears  to  us  that  our  rules  do 
substantially  contribute  to  undue  use  of 
"dial-around"  capabilities  to 
circumvent  presubscribed  interexchange 
services,  we  stand  ready  to  revisit  this 
issue  at  a  later  time. 

94.  The  rate  structure  we  are  adopting 
calls  for  the  single-line  PICC  ultimately 
to  recover  the  difference  between 
revenues  collected  through  the  SLC  and 
the  per-line  common  line  revenues  for 
primary  residential  lines  and  single-line 
business  lines  permitted  under  our  price 
cap  rules.  In  order  to  provide  incumbent 
LECs  and  KCs  with  adequate  time  to 
adjust  to  this  rate  structure  change,  we 
cap  the  PICC  for  primary  residential  and 
single-line  business  lines  at  $0.53  per 
month  for  the  first  year,  beginning 
January  1,  1998,  and  establish  ceilings 
on  increases  thereafter.  We  note  that  the 
monthly  $0.53  PICC  is  approximately 
equal  to  the  current  presubscribed  per- 
line  charges  that  are  assessed  to  IXCs  for 
the  Universal  Service  Fund  and  Lifeline 
Assistance  plan,  which  are  being 
eliminated  in  our  Universal  Service 
Order.  Beginning  January  1,  1999,  the 
ceiling  on  the  monthly  PICC  on  primary 
residential  and  single-line  business 
lines  will  be  adjusted  for  inflation  and 
will  increase  by  $0.50  per  year  until  the 
sum  of  the  SLC  plus  the  flat-rated  PICC 
is  equal  to  the  price  cap  LECs  permitted 
common  line  revenues  per  line.  In  no 
event  shall  the  sum  of  the  single-line 
SLC  and  PICC  exceed  the  sum  of  the 
maximum  allowable  multi-line  SLC  and 
multi-line  PICC. 

95.  Sprint  asserts  that  if  LECs  recover 
NTS  common  line  costs  through 
deaveraged  rates  assessed  on  IXCs,  we 
must  forbear  bom  applying  section 
254(g)  to  the  extent  it  requires  an  IXC  to 
average  geographically  any  flat  charges 
an  IXC  passes  on  to  its  customers. 
WorldCom  asserts  that  IXCs  should  be 
permitted  to  recover  their  costs  in  any 
manner  the  market  will  allow,  and  that 
unless  the  Commission  forbears  with 
respect  to  the  application  of  section 
254(g)  to  these  costs,  IXCs  that  operate 
nationally  will  be  forced  to  average 
together  numerous  subscribers'  loop 
costs,  and  thus  use  long-distance  rates 
as  a  vehicle  for  cross-subsidies  that  run 
counter  to  the  overall  policies  of  section 
254  (b)  and  (c).  We  conclude  that  the 
information  in  the  record  before  us  does 
not  demonstrate  that  we  are  required,  by 


section  10(a)  of  the  Act,  to  forbear  from 
enforcing  section  254(g)  as  it  relates  to 
the  manner  in  which  IXCs  recover  their 
costs. 

96.  Section  10(a)  of  the  1934  Act 
requires  the  Commission  to  forbear  from 
applying  any  regulation  or  provision  of 
the  Communications  Act  of  1934  if:  (1) 
enforcement  of  that  provision  is 
unnecessary  to  ensure  that  the  relevant 
charges  and  practices  are  just  and 
reasonable  and  not  unjustly  or 
unreasonably  discriminatory;  (2) 
enforcement  of  that  provision  is 
uimeccssary  to  protect  consumers;  and 
(3)  forbearance  from  applying  such 
provision  or  regulation  is  consistent 
with  the  public  interest.  We  conclude 
that,  on  the  basis  of  the  current  record, 
IXCs  have  not  demonstrated  that 
forbearance  of  section  254(g)  is 
warranted  at  this  time. 

97.  We  find  that  establishing  a  broad 
exception  to  section  254(g)  to  permit 
IXCs  to  pass  through  flat-rated  charges 
on  a  deaveraged  basis  may  create  a 
substantial  risk  that  many  subscribers  in 
rural  and  high-cost  areas  may  be 
charged  significantly  more  than 
subscribers  in  other  areas.  Accordingly, 
we  cannot  conclude  that  enforcing  our 
rate  averaging  requirement  is 
uimecessary  to  ensure  that  charges  are 
just  and  reasonable.  In  addition,  because 
assessing  subscribers  flat-rated  charges 
on  a  deaveraged  basis  could  lead  to 
significandy  higher  rates  for  subscribers 
in  high-cost  areas,  we  find  no  basis  in 
this  record  to  conclude  that  it  is 
urmecessary  to  enforce  section  254(g)  to 
ensure  protection  of  consumers  or  to 
protect  the  public  interest.  In  contrast, 
KCs  cite  no  countervailing  public 
interest  considerations  but  merely  make 
broad,  unsupported  assertions  of  the 
need  to  deaverage  rates  in  light  of  the 
varying  PICC  amounts  expected  to  be 
assessed  by  incumbent  LECs.  We  also 
note  that  DCCs  now  pay  access  charges 
that  often  vary  from  location  to  location 
and  from  incumbent  LEC  to  incumbent 
LEC,  and  still  maintain  geographically 
averaged  rates.  We  therefore  conclude 
that,  based  on  the  record  before  us,  the 
IXCs  have  not  met  the  test  set  forth  in 
section  10(a)  of  the  Act,  and  forbearance 
of  section  254(g)  is  not  warranted. 

98.  We  note  that  we  will  continue  to 
examine  the  issue  of  whether  conditions 
exist  that  require  us  to  forbear  from 
application  of  section  254(g)  as  it  relates 
to  recovery  of  the  PICC  costs  from 
subscribers.  We  will  resolve  this  and 
other  specific  issues  concerning  the 
timing  and  degrees  of  pricing  flexibility 
and  ultimate  deregulation  in  an 
upcoming  order. 

99.  To  the  extent  that  the  SLC  ceilings 
on  all  lines  and  the  PICC  ceilings  on 
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primary  residential  and  single-line 
business  lines  prevent  recovery  of  the 
full  common  line  revenues  permitted  by 
our  price  cap  rules,  incumbent  price  cap 
LECs  may  recover  the  shortfall  through 
a  flat-rated,  per-line  PICC  on  non- 
primary  residential  and  multi-line 
business  lines.  The  incumbent  LECs 
will  calculate  this  additional  charge  by 
dividing  residual  permitted  common 
line  revenues  by  the  number  of  non- 
primary  residential  and  multi-line 
business  lines  served  by  the  LEG.  For 
the  first  year,  the  ceiling  on  the  PICC 
will  be  $1.50  per  month  for  non-primary 
residential  lines  and  $2.75  per  month 
for  multi-line  business  lines.  To  the 
extent  that  these  PICCs  do  not  recover 
an  incumbent  LECs  remaining 
permitted  CCL  revenues,  incumbent 
LECs  will  be  allowed  to  recover  any 
such  residual  common  line  revenues 
through  per-minute  CCL  charges 
assessed  on  originating  access  minutes. 
The  per-minute  charges  shall  be 
calculated  based  on  forecasts  of 
originating  access  minutes  as  currently 
provided  in  our  rules. 

100.  We  generally  will  not  permit 
incumbent  LECs  to  recover  residual 
common  line  revenues  through  per- 
minute  CCL  charges  assessed  on 
terminating  access  minutes,  because 
terminating  minutes  are  not  likely  to  be 
subject  to  as  much  competitive  pressure 
as  originating  access  minutes.  As 
discussed  in  Section  in.D,  below,  we  are 
similarly  adopting  a  rule  that  requires 
that  incumbent  LECs  be  allowed  to 
recover  certain  residual  transport 
interconnection  charge  costs  through 
access  charges  assessed  on  originating 
minutes.  In  placing  these  various 
residual  costs  on  originating  minutes 
only,  however,  we  do  not  want  to 
destroy  the  salutary  effects  of  our  access 
charge  reforms  by  creating  higher  prices 
for  originating  minutes  than  exist  under 
our  current  access  charge  rules.  To  the 
extent,  therefore,  that  the  sum  of  local 
switching  charges,  the  per-minute  CCL 
charge,  the  per-minute  residual  TIC,  and 
any  per-minute  charges  related  to 
marketing  expenses  exceed  the  current 
siun  of  local  switching  charges  and  the 
per-minute  CCL  charge  and  TIC 
assessed  on  originating  minutes,  the 
excess  may  be  recovered  through 
charges  assessed  on  terminating 
minutes.  We  emphasize  that  any  such 
amounts  recovered  through  charges 
assessed  on  terminating  minutes  would 
be  temporary  and  would  be  phased  out 
as  the  non-primary  residential  SLC 
ceilings  and  the  PICC  ceilings  are 
adjusted,  and  in  any  event,  no  later  than 
July  1,2000. 

101.  Beginning  January  1, 1999,  the 
PICC  will  be  adjusted  for  inflation  and 


will  increase  by  a  maximum  of  $1.00 
per  year  for  non-primary  residential 
lines  and  $1.50  per  year  for  multi-line 
business  lines,  until  incumbent  LECs 
recover  all  their  permitted  common  line 
revenues  through  a  combination  of  flat- 
rated  SLC  and  PICCs.  These  increases 
will  c^se  as  the  PICCs  on  primary 
residential  and  single-line  business 
lines  recover  more  of  the  common  line 
revenues  permitted  under  price  cap 
rules.  In  addition,  as  the  incumbent 
price  cap  LECs  increase  their  PICCs  for 
primary  residential  and  single-line 
business  lines,  they  shall  reduce  the 
amount  recovered  from  the  residual  per- 
minute  CCL  charges  and  reduce  their 
PICCs  on  non-primary  residential  and 
multi-line  business  lines  by  a 
corresponding  amount  in  accordance 
with  the  procedures  described  below. 
While  the  plan  we  adopt  today  does  not 
eliminate,  even  on  a  flat-rated  basis, 
transitional  higher  rates  for  business 
users,  it  redistributes  collection  from  a 
very  few  high-volume  users  to  business 
users  generally.  This  will  permit  the 
charges  to  be  sustainable  while  we 
finish  refining  access  charges  and 
implement  a  forward-looking  cost-based 
universal  service  mechanism  for  rural, 
insular,  and  high  cost  areas.  We  also 
acknowledge  that  our  plan  will  require 
customers  with  multiple  telephone  lines 
to  contribute,  for  a  limited  period,  to  the 
recovery  T»f  common  line  costs  that 
incumbent  LECs  incur  to  serve  single- 
line  customers.  We  conclude  that  this 
aspect  of  the  plan  is  a  reasonable 
measure  to  avoid  an  adverse  impact  on 
residential  customers. 

102.  As  the  PICC  ceilings  on  primary 
residential  and  single-line  business 
lines  increase,  the  residual  per-minute 
CCL  charge  will  decrease  undl  it  is 
eliminated.  After  the  residual  per- 
minute  CCL  is  eliminated,  incumbent 
LECs  shall  make  further  reductions  due 
to  the  increase  in  the  PICC  ceilings  for 
primary  residential  and  single-line 
business  lines,  first  to  the  PICCs  on 
multi-line  business  lines  until  the  flat- 
rated  PICCs  for  those  lines  are  equal  to 
the  flat-rated  PICCs  for  non-primary 
residential  lines.  Thereafter,  incumbent 
LECs  shall  apply  the  annual  reductions 
to  both  classes  of  customers  equally 
until  the  combined  SLC  and  PICCs  for 
primary  residential  and  single-line 
business  lines  recover  the  full  average 
per-line  common  line  revenues 
permitted  under  our  price  cap  rules,  and 
the  additional  flat-rated  PICCs  on  non- 
primary  residential  and  multi-line 
business  lines  no  longer  recover 
common  line  revenues.  As  discussed  in 
Sections  III.D  and  IV.D.  below,  the  PICC 
will  recover  TIC  revenues  and  certain 


marketing  expenses  in  addition  to 
common  line  revenues.  Therefore, 
multi-line  PICCs  may  continue  to 
recover  non-common  line  revenues, 
even  though  SLCs  and  PICCs  for 
primary  residential  and  single-line 
business  lines  recover  the  average  per- 
line  common  line  revenues  permitted 
under  our  price  cap  rules.  If  the 
incumbent  LECs  per-line  common  line 
revenues  permitted  by  our  price  cap 
rules  exceed  the  SLC  ceiling  for  non- 
primary  residential  lines  and  multi-line 
businesses,  the  flat-rated  charges  will 
continue  to  apply  to  those  lines  so  that 
the  sum  of  the  SLCs  and  flat-rated 
charges  is  equal  to  the  permitted 
common  line  revenues.  Once  the  multi- 
line PICC  no  longer  recovers  any 
common  line  revenues,  the  calculation 
of  the  SLC  will  be  changed  from  the 
average  per-line  interstate  allocation  of 
revenue  requirement  to  the  average  per- 
line  common  line  revenues  permitted  by 
our  current  price  cap  rules.  With  this 
change,  the  LEC  will  not  be  able  to 
recover  more  than  the  average  per-line 
common  line  revenues  permitted  under 
our  price  cap  rules  from  any  access  line. 
We  note  that  at  least  one  party  contends 
that  under  our  ciurent  rules,  certain 
price  cap  carriers  could  be  required  to 
charge  negative  carrier  common  line 
charges,  if  the  revenues  recovered 
through  the  SLC,  which  continues  to  be 
developed  on  a  cost-of-service  basis, 
exceed  the  PCI  for  the  common  line 
basket.  This  adjustment  to  the 
calculation  of  the  SLC  will  solve  any 
such  problem. 

103.  We  are  concerned  that  assessing 
PICCs  on  multi-line  business  lines  may 
create  an  artiflcial  and  undue  incentive 
for  some  multi-line  customers  to  convert 
from  switched  access  to  special  access 
to  avoid  the  multi-line  PICC  charges.  A 
migration  of  multi-line  customers  to 
special  access  could  significantly  reduce 
the  amount  of  revenue  that  could  be 
recovered  through  per-minute  charges, 
and  would  result  in  higher  PICCs  for  the 
non-primary  residential  and  multi-line 
business  lines  remaining  on  the 
switched  network.  We  tentatively 
conclude  that  we  should  therefore  apply 
PICCs  to  purchasers  of  special  access 
lines  as  well.  The  NfPRM,  however,  may 
not  have  provided  sufficient  notice  to 
interested  parties  that  we  might  apply 
certain  rate  structure  modifications  to 
special  access  lines.  We  therefore  seek 
comment  on  this  issue  in  Section  VII.A, 
below. 

104.  We  reject  claims  that  a  flat-rated, 
per-line  recovery  mechanism  assessed 
on  DCCs  would  be  inconsistent  with 
section  254(b)  which  requires  "equitable 
and  nondiscriminatory  contribution  to 
universal  service"  by  all 
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telecommunications  providers.  The 
PlCC  is  not  a  universal  service 
mechanism,  but  rather  a  flat-rated 
charge  that  recovers  local  loop  costs  in 
a  cost-causative  manner.  Numerous 
commenters  responding  to  the  NPRM 
support  a  flat-rated  cost  recovery 
mechanism,  and  we  conclude  that  the 
PICC  is  preferable  to  the  other  proposals 
made  in  the  NPRM.  We  agree  with  MCI 
and  the  Minnesota  Independent 
Coalition  that  proposals  based  on  the 
number  of  trunks  or  ports  that  an  DCC 
purchases  from  the  incumbent  LEC  may 
encourage  IXCs  to  use  fewer  trunks  or 
ports  than  are  needed  and  thereby  have 
an  adverse  effect  on  service  quality.  We 
decline  to  adopt  the  bulk  billing 
approach  set  out  in  the  NPRM,  as  well 
as  Ameritech's  proposed  Loop/Port 
Recovery  charge  and  the  approach 
proposed  by  the  Competition  Policy 
institute,  because  these  mechanisms  are 
substantially  affected  by  usage  and  do 
not  reflect  the  NTS  maimer  in  which 
common  line  costs  are  incurred.  The 
Alliance  for  Public  Technology's 
proposed  "facilities  charge,"  which  is  a 
hybrid  system  that  accounts  both  for 
level  of  use  and  intensity  of  use  by  all 
telecommunication  carriers  that  use  the 
local  network,  is  flawed  because  it  is 
based  partly  on  usage  and  is  complex 
and  administratively  burdensome.  A 
cost-recovery  mechanism  that  recovers 
common  line  costs  through  flat-rated 
charges  imposed  on  end-user  customers 
and  DCCs  is  an  administratively  simple 
mechanism.  Further,  under  our  plan, 
interstate  conunon  line  access  charges 
will  become  more  closely  aligned  with 
allocated  interstate  costs  than  they 
would  be  under  any  of  the  alternative 
proposals. 

105.  The  plan  we  describe  above 
should  move  us  from  the  pricing 
scheme  that  has  been  in  place  for  more 
than  a  decade  to  a  flat-rated  pricing 
scheme  that  seeks  to  promote 
compedtion.  while  balancing  universal 
service  considerations.  We  recognize 
that  the  modifications  we  adopt  in  this 
Order  do  not  eliminate  all  the  existing 
support  flows.  The  modifications, 
however,  do  move  to  eliminate 
subsidies  built  into  the  current  rate 
structure,  to  an  extent  that  is  compatible 
with  preserving  the  imiversal  service 
goals  of  providing  support  to  primary 
residential  and  single-line  business  and 
to  customers  in  high-cost  areas  pursuant 
to  the  mandate  of  section  254.  As  we  set 
final  support  levels  for  universal 
service,  address  any  legal  issues  related 
to  the  transition  frtim  embedded  to 
forward-looking  economic  costs,  and 
factor  in  the  development  of 
competition,  we  will  identify  and  deal 


with  any  remaining  legal  issues  relating 
to  the  recovery  of  these  revenues.  In 
addition,  the  plan  we  are  adopting 
allows  incumbent  price  cap  LECs  to 
recover  costs  in  the  manner  that  reflects 
the  way  in  which  they  are  incurred.  We 
believe  that  this  realignment  of  rates 
with  costs  will  reduce  the  per-minute 
access  charges  assessed  on  IXCs  and 
benefit  consumers  through  lower  long- 
distance rates,  as  well  as  create  a  pro- 
competitive  local  exchange  market  in 
which  LECs  will  be  able  to  compete 
more  efficienUy. 

4.  Common  Line  PCI  Formula 

a.  Background 

106.  When  we  adopted  price  cap 
regulation  in  1990.  we  established  a 
separate  common  line  basket  in  order  to 
balance  the  price  cap  goal  of 
economically  efficient  prices  with 
important  goals,  such  as  universal 
service,  that  were  reflected  in  common 
line  rates  prior  to  the  adoption  of  price 
caps.  Because  conunon  line  costs  are 
non-traffic  sensitive,  growth  in  demand 
leads  to  a  reduction  in  average  per- 
minute  common  line  charges.  Therefore, 
in  the  LEC  Price  Cap  Order,  we 
established  a  price  cap  index  ("PCI") 
formula  for  the  price  cap  basket  that 
differed  from  the  PCI  formula  we 
established  for  the  other  three  baskets, 
to  ensure  that  carrier  common  line 
charges  declined  as  common  line 
demand  increased.  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers. 
CC  Docket  No.  87-313,  Second  Report 
and  Order.  55  FR  42375  (October  19. 
1990)  (LEC  Price  Cap  Order). 
Specifically,  we  added  a  term,  "g/2,"  to 
the  common  line  PCI  formula,  to 
represent  half  the  growth  in  demand  per 
line  in  the  prior  year.  This  adjustment 
was  made  because  we  originally 
concluded  that  both  LECs  and  IXCs 
have  the  ability  to  influence  common 
line  growth,  and  that  both  LECs  and 
DCCs  should  benefit  bom  increases  in 
demand. 

107.  In  die  LEC  Price  Cap 
Performance  Review,  we  found  that 
incumbent  LECs  in  fiact  have  little 
influence  over  per-minute  common  line 
demand,  and  tentatively  concluded  that 
we  should  remove  the  "g"  term  from  the 
common  line  formula,  because 
including  an  industry-wide  moving 
average  X-Factor  in  the  common  line 
formula  might  tend  to  double-count 
demand  growth.  Price  Cap  Performance 
Review  for  Local  Exchange  Carriers,  CC 
Docket  No.  94-1,  First  Report  and 
Order.  60  FR  19526  (April  19, 1995) 
(LEC  Price  Cap  Performance  Review). 
We  sought  conmient.  in  the  Price  Cap 
Fourth  Further  NPRM,  wheUier  to  apply 


the  same  PCI  formula  to  the  common 
line  basket  that  we  use  for  the  other 
baskets  if  we  were  to  adopt  a  TFP-based 
X-Factor.  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers.  CC  Docket 
No.  94-1.  Further  Notice  of  Proposed 
Rulemaking,  60  FR  52362  (October  6, 
1995)  (Price  Cap  Fourth  Further  NPRM). 
We  also  invited  comment  on  whether 
we  could  eliminate  g/2  from  the 
common  line  formula  if  we  retain  a 
separate  common  line  formula.  In  this 
Order,  we  adopt  a  plan  that  should 
quickly  convert  the  CCL  charge  from  a 
per-minute  charge  to  a  flat-rated  per-line 
charge  assessed  on  interexchange 
carriers.  We  also  revise  the  common  line 
formula  to  reflect  the  phase  out  of  the 
CCL  charge. 

b.  Discussion 

108.  We  conclude  that  the  separate 
common  line  PCI  formula  should  be 
eliminated,  and  that  the  PCI  formula  for 
the  traffic-sensitive  and  tnmking  baskets 
should  be  used  for  the  common  line 
basket,  once  traffic-sensitive  CCL 
charges  have  been  eliminated.  In  this 
Order,  we  have  reduced  substantially 
traffic-sensitive  CCL  charges,  and 
replaced  them  with  the  per-line  PICC. 
The  remaining  traffic-sensitive  CCL 
charges  imposed  by  incumbent  price 
cap  LECs  will  be  reduced  and  then 
eliminated  over  the  next  two  or  three 
years.  Once  common  line  costs  are 
recovered  solely  through  per-line 
charges,  increased  minutes  will  not 
affect  conunon  line  recovery.  Therefore, 
when  the  traffic-sensitive  CCL  charges 
have  been  eliminated,  it  will  no  longer 
be  necessary  to  ensure  that  CCL  rates 
decline  as  per-minute  demand 
increases.  Incumbent  price  cap  LECs 
that  no  longer  assess  per-minute  CCL 
charges  will  use  the  same  PCI  formula 
for  the  common  line  basket  as  they  use 
for  the  traffic-sensitive  and  trunking 
baskets. 

109.  In  the  LEC  Price  Cap  Order,  we 
established  "g/2"  as  the  common  line 
PQ  formula  because  we  believed  that 
because  both  LECs  and  IXCs  contributed 
to  encouraging  common  line  demand 
growth,  both  LECs  and  DCCs  should 
share  in  the  benefits  of  common  line 
demand  growth.  In  the  LEC  Price  Cap 
Performance  Review,  we  tentatively 
concluded  that  IXCs  contributed  more 
to  common  line  demand  growth,  but 
declined  to  revise  the  common  line 
formula  at  that  time  because  we  were 
contemplating  eliminating  the  common 
line  PCI  formula  completely,  and 
because  we  did  not  wish  to  create 
unnecessary  rate  chum.  To  avoid 
lumecessary  rate  chum  here,  we  decide 
to  retain  "g/2"  while  carriers  continue 
to  charge  per-minute  CCL  charges. 
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110.  We  revise  sections  61.45(c)  and 
61.46(d).  which  govern  the  common  line 
PCI  and  API,  respectively,  to  reflect  our 
revisions  to  the  common  line  rate 
structure  in  the  common  line  PQ 
formula.  First,  we  redesignate  section 
61.45(c)  as  61.45(c)(1)  and  adopt  a  new 
section  61.45(c)(2)  that  requires  price 
cap  LECs  to  use  the  separate  common 
line  formula  only  while  they  continue  to 
charge  per-minute  CCL  charges.  Section 
61.45(c)(2)  also  states  that  the  common 
line  PCI  will  be  governed  by  the  same 
PCI  formula  LECs  use  for  the  traffic- 
sensitive  and  trunking  baskets.  Second, 
we  redesignate  section  61.46(d)  as 
61.46(d)(1),  and  amend  section 
61.46(d)(1)  to  recognize  that  LECs  now 
impose  PICC  charges  as  well  as  CCL 
charges  on  IXCs.  We  also  adopt  a  new 
section  61.46(d)(2)  to  govern  PICC 
charges  once  per-minute  CCL  charges 
have  been  phased  out.  These  revisions 
are  set  forth  in  Appendix  C  of  this 
Order. 

5.  Assessment  of  SLCs  and  PICCs  on 
Derived  Channels 

a.  Background 

111.  Integrated  services  digital 
network  (ISDN)  services  permit  digital 
transmission  over  ordinary  local  loops 
through  the  use  of  advanced  hardware 
and  software.  ISDN  offers  data 
transmission  at  higher  speeds  and  with 
greater  reliability  than  standard  analog 
service.  Most  incumbent  LECs  currently 
offer  two  types  of  ISDN  service,  Basic 
Rate  Interfoce  (BRI)  service  and  Primary 
Rate  Interface  (PRI)  service.  BRI  service 
allows  a  subscriber  to  obtain  two  voice- 


grade-equivalent  channels  and  a 
signalling/data  channel  over  an  ordinary 
local  loop,  which  generally  is  provided 
over  a  single  twisted  pair  of  copper 
wires.  PRI  service  allows  subscribers  to 
obtain  23  voice-grade-equivalent 
channels  and  one  data  signalling 
channel  over  two  pairs  of  twisted 
copper  wires.  BRI  service  generally  is 
used  by  individuals  and  small 
businesses,  and  PRI  service  generally  is 
used  by  larger  businesses.  LEC  services 
other  than  ISDN  use  derived  channel 
technology  to  provide  multiple  channels 
over  a  single  facility.  The  LECs  also  use 
derived  channel  technologies  within 
their  networks,  for  example,  to  provide 
customers  with  individual  local  loops. 
In  such  situations,  the  end  user  has  not 
generally  requested  derived  channel 
service  and  thus  most  likely  is  not 
aware  that  the  LEC  is  using  this 
technology. 

112.  On  May  30,  1995.  we  released  a 
Notice  of  Proposed  Rulemaking  seeking 
conunent  on  the  application  of  SLCs  to 
ISDN  and  other  derived  channel 
services.  End  User  common  Line 
Charges,  CC  Docket  No.  95-72.  Notice  of 
Proposed  Rulemaking,  60  FR  31274 
(June  14,  1995)  (ISDN  SLC  NPRM).  In 
the  ISDN  SLC  NPRM,  we  noted  that  our 
current  rules,  which  assess  one  SLC  per 
derived  channel,  may  discoiu^ge 
efficient  use  of  ISDN  services,  and  we 
sought  comment  on  several  options, 
ranging  from  continuation  of  the  current 
rules  applying  one  SLC  to  each  derived 
channel  to  requiring  LECs  to  assess  one 
SLC  per  each  pair  of  copper  wires  or 
each  physical  facility.  Odier  options 


presented  in  the  ISDN  SLC  NPRM 
included:  (1)  basing  the  application  of 
SLCs  on  a  ratio  of  the  average  LEC  cost 
of  providing  a  derived  chaimel  service, 
including  the  trunk  or  line  card  costs,  to 
the  average  cost  of  providing  an 
ordinary  local  loop  or  T-1  facility,  (2) 
applying  one  SLC  for  every  two  derived 
channels;  (3)  reducing  the  number  of 
SLCs  applied  to  derived  channel 
services  while  increasing  slighdy  the 
SLC  rates;  or  (4)  giving  LECs  flexibility 
concerning  the  number  of  SLCs  they 
assess  for  derived  channel  services,  at 
the  same  time  adjusting  the  price  cap 
rules  to  prevent  an  increase  in  CCL 
charges. 

113.  In  addition  to  the  conunents  filed 
in  response  to  the  ISDN  SLC  NPRM, 
several  BOCs  provided  data  on  the 
relative  NTS  costs  of  single  and  derived 
channel  services.  The  cost  data  included 
information  about  all  NTS  cost 
components,  including  components 
located  in  the  central  office,  such  as  line 
cards.  As  shown  in  Table  1  below,  the 
cost  data  indicates  that  the  ratio  of  NTS 
loop  costs  of  BRI  ISDN  to  standard 
analog  service  is  approximately  1  to  1. 
The  ratio  of  NTS  loop  costs  of  PRI  ISDN 
to  standard  analog  service,  excluding 
NYNEX's  data,  is  approximately  5  to  1. 
As  shown  in  Table  2,  NYNEX's  data 
appear  to  be  outliers  because  the  ratios 
of  its  outside  plant  and  NTS  costs  for 
PRI  ISDN  to  standard  analog  service  are 
almost  twice  those  of  other  incumbent 
LECs.  NYNEX's  data,  therefore,  are 
excluded  from  the  calculation  of  the 
average  ratio  for  PRI  ISDN  to  standard 
analog  service. 


Table  1.— Ratio  of  Costs  of  Standard  Analog  Service  to  BRI  ISDN  Service 


Outside  plant 

(loop  only) 

costs 

All  NTS  costs 

Ameritech  „ 

1:1.07 
1:1.01 
1:0.85 
1:1.05 
1:0.80 
•1:0.96 

•   4 

1  4,S 

Bell  Atlantic  

1  36 

NYNEX  „ 

Pacific  Bell _ _ „ _ 

US  West  _ 

Average  ratio  of  costs 

1.23 
1.13 
1.07 
124 

'Averages 


may  differ  due  to  rourxjing. 

Table  2.— Ratio  of  Costs  of  Standard  Analog  Service  to  PRI  ISDN  Service 


Outside  plant  (loop  only) 
costs 


Outside  plant  (loop 

only)  costs  (excluding 

NYNEX  data) 


An  NTS  costs 


All  NTS 
costs  (ex- 
cluding 
NYNEX 
data) 


Anneritech  ... 
Bell  Atlantic 
NYNEX  _.... 
Pacific  BeU  . 
US  West  .... 


1:5.68 
1:4.13 
1:10.94 
1:4.67 
1:5.33 


1:5.68  ... 
1:4.13  ... 
Excluded 
1:4.67  .... 
1:5.33  .... 


1:8.9 
1:15.80 
1 -.27.74 

1:8.70 
1:10.60 


1:8.9. 

1:15.80. 

Excluded. 

1:8.70. 

1:10.60. 
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Table  2.— Ratio  of  Costs  of  Standard  Analog  Service  to  PRI  ISDN  Service— Continued 


Outside  plant  (loop  only) 
costs 

Outside  plant  (loop 

only)  costs  (excluding 

NYNEX  data) 

All  NTS  costs 

All  NTS 
costs  (ex- 
cluding 
NYNEX 
data) 

Average  ratio  of  costs  

•1:6.5 

1:4.95'  

•1:15.13 

1:10.5'. 

*  Averages  may  differ  due  to  rounding. 


114.  We  incorporated  by  reference,  in 
the  current  proceeding,  all  pleadings 
filed  in  response  to  the  1995  ISDN  SLC 
NPRM,  as  listed  in  Appendix  A  of  that 
order.  In  the  NfPRM  for  the  current 
proceeding,  we  invited  comments  on 
the  effect  of  the  1996  Act  on 
determining  how  many  SLCs  should  be 
applied  to  ISDN  services.  We  also 
sought  comment  on  whether  mandatory 
rate  structures  or  rate  caps  should  be 
prescribed  for  ISDN  service  or  other 
derived  channel  services. 

b.  Discussion 

115.  Consistent  with  the  goal  of  this 
Order  of  realigning  cost  recovery  in  a 
manner  that  more  closely  reflects  the 
manner  in  which  those  costs  are 
incurred,  we  conclude  that  we  should 
establish  separate  SLC  rates  for  ISDN 
service  based  on  the  NTS  loop  costs  of 
BRI  and  PRI  ISDN  service.  We  agree 
with  the  majority  of  commenters  that  a 
SLC  for  ISDN  service  equal  to  a  SLC  for 
single-channel  analog  service  multiplied 
by  the  number  of  derived  channels 
exceeds  the  NTS  costs  of  ISDN  service 
and  therefore  artificially  discourages 
efficient  use  of  ISDN.  We  find  that 
basing  ISDN  SLCs  on  relative  costs  is 
most  likely  to  assign  costs  of  ISDN 
service  to  customers  who  subscribe  to, 
and  benefit  ft-ora,  that  service.  Further, 
we  find  that  the  current  SLC-per- 
derived  chaimel  rule  requires  LECs  to 
assess  charges  that  are  not  related  to  the 
NTS  costs  of  the  service  provided. 

116.  As  set  out  above,  the  record 
indicates  that  the  NTS  loop  costs  of  PRI 
ISDN  service,  excluding  switching  costs, 
reflect  a  cost  ratio  of  approximately  5:1 
compared  to  the  NTS  loop  costs  of 
single-channel  analog  service.  We 
therefore  conclude  that  we  should 
amend  our  rules  to  establish,  effective 
July  1,  1997,  a  SLC  rate  for  PRI  ISDN 
service  equal  to  five  times  the 
incumbent  LECs  average  per-line 
interstate-allocated  common  line  costs, 
subject  to  a  ceiling  of  five  times  S9.00, 
adjusted  annually  for  inflation. 
Similarly,  the  record  shows  that  the 
NTS  loop  costs  of  BRI  ISDN  service, 
excluding  NTS  switching  costs,  when 
rounded  to  the  nearest  half  SLC,  reflect 
a  1:1  cost  ratio  relative  to  the  NTS  loop 


costs  of  single-channel  analog  service. 
Therefore,  we  here  amend  our  rules  to 
provide  for  a  SLC  rate  for  BRI  ISDN 
service  equal  to  the  incumbent  LECs 
average  per-line  interstate-allocated 
common  line  costs,  subject  to  the  same 
ceilings  otherwise  applicable  to  non- 
primeiry  residential  lines.  Thus, 
beginning  January  1, 1998,  the  SLC 
ceiling  for  BRI  ISDN  service  will  be  set 
at  the  lesser  of  the  incumbent  LECs 
average  per-line  interstate-allocated 
costs,  or  S5.00.  Each  subsequent  year, 
beginning  January  1,  1999,  the  SLC 
ceiling  will  be  adjusted  for  inflation  and 
increased  by  $1.00  per  line,  until  the 
ceiling  equals  that  permitted  for  multi- 
line business  lines. 

117.  The  cost  data  submitted  by  the 
BOCs  in  response  to  our  request  for 
information  includes  information  about 
all  NTS  cost  components,  including 
components  located  in  the  central 
office,  such  as  line  cards  and  trunk 
cards.  The  data  confirm  that  line  cards 
and  trunk  cards  for  PRI  ISDN  service  in 
particular  constitute  a  significant 
portion  of  the  total  NTS  costs  that  are 
dedicated  to  the  provision  of  service  to 
the  subscriber,  and  that  ISDN  line  cards 
and  trunk  cards  are  many  times  more 
expensive  than  the  cards  used  for 
standard  analog  service.  As  discussed  in 
Section  III.B,  below,  LECs  will  be 
required  to  recover  the  difference 
between  the  cost  of  an  ISDN  line  card 
and  the  cost  of  a  line  card  used  for 
basic,  analog  service  through  a  separate 
charge  assessed  directly  on  ISDN  end 
users.  For  purposes  of  determining  the 
rate  levels  for  ISDN  SLCs,  therefore,  we 
considered  only  the  NTS  loop  costs 
associated  with  providing  ISDN  service. 

118.  As  with  other  non-primary 
residential  and  multi-line  business 
lines,  incumbent  price  cap  LECs  may 
assess  flat-rated  PICCs  on  ISDN  service 
to  the  extent  necessary  to  recover  the 
shortfall  of  common  line  revenues 
caused  by  SLC  ceilings.  Incumbent  price 
cap  LECs  are  permitted  to  assess  one 
PICC  for  BRI  ISDN  service  and  five 
PICCs  for  PRI  ISDN  service.  It  is 
necessary  for  incumbent  LECs  to  be  able 
to  assess  up  to  five  PICCs  on  PRI  ISDN 
service  because,  as  discussed  above,  the 
record  indicates  that  the  NTS  loop  costs 


of  providing  PRI  ISDN  service, 
excluding  switching  costs,  reflect  a  cost 
ratio  of  approximately  5:1  compared  to 
NTS  loop  costs  of  single-channel  analog 
service.  Because  the  PICC  recovers  NTS 
common  line  costs  not  recovered 
through  the  SLC,  prohibiting  incumbent 
LECs  from  charging  as  many  as  five 
PICCs  for  PRI  ISDN  service  could 
prevent  them  ♦rom  recovering  the 
common  line  costs  associated  with 
providing  PRI  ISDN  service  in  cases 
where  the  common  line  costs  exceed  the 
SLC  ceiling. 

119.  Incumbent  LECs  shall  assess 
PICCs  on  BRI  and  PRI  ISDN  services  in 
conjunction  with  those  on  the  non- 
primary  residential  and  multi-line 
business  lines.  For  the  first  year,  the  BRI 
ISDN  PICC  will  be  capped  at  $1.50  per 
month,  and  the  PRI  ISDN  PICC  will  be 
capped  at  $2.75  per  month.  Each 
subsequent  year  these  two  PICCs  shall 
increase  by  no  more  than  an  inflation 
adjustment,  plus  $1.00  and  $1.50, 
respectively. 

120.  The  record  does  not  contain 
sufficient  information  to  enable  us  to 
determine  the  relative  NTS  costs  of 
derived  channel  services  other  than 
ISDN.  We  therefore  limit  our  decision  to 
BRI  and  PRI  ISDN  service.  We  agree 
with  NYNEX  that  we  should  not  apply 
the  rules  we  adopt  here  regarding  SLCs 
when  the  LEG  uses  derived  channel 
technology  but  the  end  user  has  not 
requested  derived  channel  service. 
Unless  a  subscriber  orders  ISDN  or 
another  service  that  requires  derived 
channel  technology,  we  see  no  reason  to 
vary  from  our  general  rule  that  the 
incumbent  LEC  should  charge  one  SLC 
for  each  channel  regardless  of  how  it  is 
provisioned. 

121.  We  are  not  persuaded  by 
PacTel's  argument  that  ISDN  service  is 
not  an  interstate  service  and  should  not, 
therefore,  be  regulated  by  the 
Commission.  ISDN  lines  are  not  direcUy 
assigned  to  the  intrastate  jurisdiction, 
but  are  treated  as  common  lines.  The 
Commission's  jurisdiction  thus  includes 
the  interstate-aJlocated  portion  of  the 
costs  of  the  ISDN  lines.  The  rules  we 
adopt  in  this  order  govern  only  the 
manner  in  which  LECs  recover  the 
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interstate-allocated  common  Una  costs 
associated  with  providing  ISDN  service. 

122.  Before  the  Commission  initiated 
CX:  Docket  No.  95-72,  Bell  Atlantic, 
Pacific  Bell,  GTE,  Cincinnati  Bell,  U  S 
West,  and  Bellsouth  sought  waivers  of 
Section  69.104  of  the  Commission's 
rules  as  it  applies  to  ISDN  service.  In 
their  petitions,  these  LECs  urged  the 
Commission  to  amend  its  rules 
regarding  the  application  of  SLCs  to 
ISDN  service.  We  have  amended  our 
rules  regarding  the  application  of  SLCs 
to  ISDN  service.  We  therefore  dismiss 
the  waiver  petitions  of  Bell  AUantic, 
Pacific  Bell,  GTE,  Cincinnati  Bell,  U  S 
West,  and  Bellsouth  on  the  grounds  that 
they  are  moot. 

B.  Local  Switching 

1 .  Non-Traffic  Sensitive  Charges 

a.  Background 

123.  The  local  switch  connects 
subscriber  lines  both  with  other  local 
subscriber  lines  and  with  interoffice 
dedicated  and  common  trunks.  A  local 
switch  consists  of  (1)  an  analog  or 
digital  switching  system;  and  (2)  line 
and  trunk  cards,  which  connect 
subscriber  lines  and  interoffice  trunks, 
respectively,  to  the  switch.  Because  all 
of  this  equipment  is  deployed  within 
the  central  office,  all  of  its  costs  are 
assigned  to  the  central  office  switching 
accounts  of  the  Commission's  Uniform 
System  of  Accounts  and  to  the  local 
switching  category  of  central  office 
expenses  for  jurisdictional  separations 
purposes.  47  CFR  §§  32.2001(j).  36.125. 
The  interstate  portion  of  these  costs  is 
currently  recovered  through  per-minute 
local  switching  charges  levied  on  IXCs. 
47  CFR  §69.106. 

124.  In  the  NPRM,  we  observed  that 
a  significant  portion  of  local  switching 
costs  may  not  vary  with  usage.  For 
example,  the  cost  of  line  cards  or  line- 
side  ports  appears  to  vary  with  the 
number  of  loops  connected  to  the 
switch,  not  with  the  level  of  traffic  over 
the  loops.  We  tentatively  concluded  that 
LECs  should  not  recover  these  costs 
through  per-minute  charges.  Instead,  we 
tentatively  concluded  that  it  is  more 
reasonable  and  economically  efficient  to 
recover  costs  of  equipment  dedicated  to 
individual  customers,  such  as  line-side 
ports  end  trunk  ports  associated  with 
dedicated  transport,  through  flat-rated 
charges.  Trunk-side  ports  not  associated 
with  dedicated  transport  and  the  central 
processing  portion  of  the  switch,  on  the 
other  hand,  are  shared  among  multiple 
carriers.  We  asked  if  these  costs  are 
driven  by  usage  or  by  the  number  of 
lines  and  trunks  served  by  the  switch. 
We  sought  comment  on  whether  rate 
structures  for  shared  local  switching 


facilities  should  consist  of  usage- 
sensitive,  flat-rated,  or  a  combination  of 
both  flat-rated  and  usage-sensitive  rate 
elements.  We  asked  commenters  to 
reconunend  methods  of  identifying  non- 
traffic-sensitive  (NTS)  local  switching 
costs. 

b.  Discussion 

125.  We  conclude  that,  consistent 
with  principles  of  cost-causation  and 
economic  efficiency,  NTS  costs 
associated  with  local  switching  should 
be  recovered  on  a  flat-rated,  rather  than 
usage  sensitive,  basis.  The  record  before 
us  indicates  clearly  that  the  costs  of  the 
line  side  port  (including  the  line  card, 
protector,  and  main  distribution  frame) 
are  NTS.  We  conclude,  therefore,  that 
these  costs  should  be  recovered  through 
flat-rated  charges.  Accordingly,  for 
price-cap  LECs,  we  reassign  all  line-side 
port  costs  from  the  Local  Switching  rate 
element  to  the  Common  Line  xate 
elements.  For  price  cap  companies, 
these  costs  will  be  recovered  through 
the  conunon  line  rate  elements, 
including  the  SLC  and  flat-rated  PICC, 
described  above. 

126.  LECs  incur  differing  costs  for  line 
ports  used  in  the  provision  of  different 
services.  The  SLC  and  PICC  cost 
recovery  mechanisms  will  recover  only 
the  cost  of  a  line  port  used  to  provide 
basic,  analog  service,  whether  the  end 
user  has  basic,  analog  service,  or 
another  form  of  service.  As  discussed 
above,  data  submitted  in  response  to  the 
ISDN  SLC  NPRM  show  that  ISDN  line 
cards  cost  significantly  more  than  line 
cards  associated  with  a  basic,  analog, 
subscriber  line.  To  the  extent  that  the 
costs  of  ISDN  line  ports,  and  line  ports 
associated  with  other  services,  exceed 
the  costs  of  a  port  used  for  basic,  analog 
service,  price  cap  LECs  will  recover  this 
excess  amount  through  a  separate  end- 
user  charge. 

127.  We  conclude  that  the  costs  of  a 
dedicated  trunk  port  (including  the 
trunk  card  and  DSl/voice-grade 
multiplexers,  if  needed)  should  be 
recovered  on  a  flat-rated  basis  because 
these  costs  are  also  NTS  in  nature. 
These  costs  should  be  recovered  from 
the  carrier  purchasing  the  dedicated 
trunk  terminated  by  that  port.  Similarly, 
we  conclude  that  the  costs  of  shared 
trunk  ports  should  be  recovered  on  a 
per-minute  of  use  basis  from  the  users 
of  common  transport  trunks.  We 
therefore  establish  two  separate  rate 
elements  for  recovery  of  these  costs. 
Price  cap  LECs  may  recover  the  costs  of 
each  dedicated  trunk  port  on  a  flat-rated 
basis  from  the  purchaser  of  the 
dedicated  trunk  terminating  at  the  port. 
In  order  to  ensure  that  these  purchasers 
of  dedicated  trunks  do  not  pay  the  costs 


of  shared  trunk  ports  that  they  do  not 
use,  price  cap  LECs  must  also  establish 
a  usage-sensitive  rate  element  for 
recovery  of  the  costs  of  shared  trunk 
ports.  The  costs  of  these  shared  trunk 
ports  will  be  recovered  on  a  per  minute- 
of-use  basis  from  users  of  common 
transport  trunks  terminating  at  these 
ports.  We  therefore  add  a  separate 
category  for  all  trunk  port  costs  within 
the  traffic  sensitive  basket,  47  CFR 
§  61.42(e)(1).  As  with  the  other 
categories  within  this  basket,  the  "trunk 
ports"  category  wrill  have  an  upper 
service  band  index  of  +5  percent  and  no 
lower  service  band  index. 

128.  We  do  not  establish  a  fixed 
percentage  of  local  switching  costs  that 
incumbent  LECs  must  reassign  to  the 
Common  Line  basket  or  newly  created 
Trunk  Cards  and  Ports  service  category 
as  NTS  costs.  In  light  of  the  widely 
varying  estimates  in  the  record,  we 
conclude  that  the  NTS  portion  of  local 
switching  costs  likely  varies  among  LEC 
switches.  Accordingly,  we  require  each 
price  cap  LEC  to  conduct  a  cost  study 
to  determine  the  geographically- 
averaged  portion  of  local  switching 
costs  that  is  attributable  to  the  line-side 
ports,  as  defined  above,  and  to 
dedicated  trunk  side  ports.  These 
amounts,  including  cost  support,  should 
be  reflected  in  the  access  charge 
elements  filed  in  the  LECs  access  tariff 
effective  January  1,  1998.  Once 
established,  this  service  category,  like 
all  others  in  the  traffic  sensitive  basket, 
shall  be  subject  to  price  cap  adjustments 
for  inflation  and  productivity.  Although 
some  LECs  have  obtained  authority  to 
geographically  deaverage  transport  rates 
under  a  zone  density  pricing  plan, 
because  the  costs  of  trunk  ports  will 
remain  within  the  Traffic  Sensitive 
basket,  we  conclude  that  trunk  port 
costs  should  remain  geographically 
averaged  for  now.  We  will  consider 
deaveraging  of  these  costs  in  connection 
with  our  assessment  of  other  forms  of 
pricing  flexibility  in  a  subsequent  Order 
in  this  proceeding. 

129.  We  direct  all  price  cap  LECs  to 
include  in  their  tariff  filings 
implementing  this  Order  an  exogenous 
downward  adjustment  to  the  Traffic 
Sensitive  basket,  47  CFR  §  61.42(d)(2). 
and  corresponding  exogenous  upward 
adjustment  to  the  Common  Line 
Interstate  Access  Elements  basket,  47 
CFR  §  61.42(d)(1)  to  reflect  the  recovery 
of  the  interstate  NTS  costs  of  line-side 
ports  from  the  Common  Line  rate 

130.  USTA,  SNET,  and  BA/NYNEX 
argue  that  we  should  not  codify  any 
specific  local  switching  rate  elements. 
VVe  disagree.  In  the  NPRM,  we  proposed 
to  eliminate  local  sv\ritching  rate 
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elements  only  when  an  actual 
competitive  presence  is  established  for 
an  exchange  access  service  in  a  relevant 
geographic  area,  as  measured  by  (1) 
demonstrated  presence  of  competition; 
(2)  full  implementation  of  competitively 
neutral  universal  service  support 
mechanisms;  and  (31  credible  and 
timely  enforcement  of  pro-competitive 
rules.  We  tentatively  concluded  in  the 
NPRM  that,  in  the  absence  of  actual 
competition,  the  mere  availability  of 
unbimdled  network  elements  under 
efGcient  rate  structures  woidd  not 
provide  incumbent  LECs  with  sufHcient 
incentive  to  adopt  efficient,  cost- 
causative  access  rate  elements  or 
structures.  The  record  before  us 
indicates  that  flat-rated  pricing  for  line 
ports  and  dedicated  trunk  ports  is 
efficient,  and  reflective  of  cost 
causation.  We  will  first  amend  the 
baseline  switched  access  rate  structure 
to  reflect  this  determination.  Then,  in  a 
subsequent  Report  and  Order  in  this 
docket,  we  will  determine  when  and 
under  what  circumstances  we  will  allow 
incumbent  LECs  greater  flexibility  in 
designing  interstate  access  rate 
structures. 

131.  In  addition,  despite  arguments 
from  BA/NYNEX  to  the  contrary,  we 
find  that  the  benefits  to  be  gained  fi-om 
a  more  efficient,  cost-causative  rate 
structure  outweigh  the  burden  of 
establishing  these  flat-rate  elements. 
Independent  estimates  from  Cable  & 
Wireless  and  USTA.  both  using  NYNEX 
data,  indicate  that  as  much  as,  or  even 
more  than,  half  of  local  switching  costs 
may  be  NTS.  Since  the  current,  per- 
minute  rate  structure  for  the  local 
switch  was  established,  digital  switches 
have  become  increasingly  predominant 
in  the  network.  Given  USTA's  estimate 
that  six  percent  of  the  costs  of  an  analog 
switch  and  51  percent  of  the  costs  of  a 
digital  switch  are  NTS,  we  find  that 
local  switching  costs  have  become 
increasingly  NTTS  and  now  warrant  the 
creation  of  a  NTS  recovery  mechanism. 
Including  NTS  local  switching  costs  in 
per-minute  access  charges  contributes 
significantly  toward  uiuiecessarily  high 
per-minute  long  distance  rates  for  all 
customers.  Restructuring  rates  to  reflect 
more  accurately  cost-causation  will 
promote  competition,  reduce  per- 
minute  charges,  stimulate  long-distance 
usage,  and  improve  the  overall 
efficiency  of  the  rate  structvue. 

132.  We  also  reject  proposals  to 
recover  the  entire  NTS  portion  of  local 
switching  costs  from  the  new  universal 
service  support  mechanisms.  In  the 
Universal  Service  Order,  we  agreed  with 
the  Joint  Board  that  we  should  establish 
a  "nationwide  benchmark  based  on 
average  revenues  per  line  for  local. 


discretionary,  interstate  and  intrastate 
access  services,  and  other 
telecommunications  revenues  that  will 
be  used  with  either  a  cost  model  or  a 
cost  study  to  determine  the  level  of 
support  carriers  will  receive  for  lines  in 
a  particular  geographic  area."  We  find 
that  it  would  be  inconsistent  with  the 
Joint  Board's  reconunendation  if  we 
were  to  mandate  recovery  of  NTS  local 
switching  costs  directly  from  universal 
service  support  mechanisms, 
independent  of  the  revenue  benchmark, 
and  the  percentage  of  high  cost  support 
recoverable  from  the  federal  universal 
service  mechanisms  at  this  time. 

133.  In  allocating  costs  between  the 
intrastate  and  interstate  jurisdictions, 
the  Commission  consults  with  the  states 
through  the  operation  of  the  Joint  Board 
on  Separations.  See  47  U.S.C.  sec. 
410(c);  Amendment  of  Part  67  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board,  CC  Docket  No.  80-286, 
Notice  of  Proposed  Rulemaking  and 
Order  Establishing  a  Joint  Board,  45  FR 
41459  (June  19,  1980).  It  is  not 
necessary  to  await  action  by  the  Joint 
Board  on  Separations  before  revising  the 
recovery  mechanisms  applicable  to  the 
interstate  portion  of  the  costs  attributed 
to  line  ports  and  dedicated  trunk  ports. 
Our  revision  of  the  mechanisms  used  to 
recover  the  interstate  portion  of  the 
costs  in  Part  32  local  switching  accounts 
that  the  jurisdictional  separations 
process  allocates  to  the  interstate 
jiu-isdiction  will  have  no  direct  effect  on 
that  allocation  because  these  costs  will 
continue  to  be  separated  in  Part  36 
based  on  relative  dial-equipment- 
minutes  of  use.  The  fact  that  local 
switching  costs  are  apportioned 
between  jurisdictions  based  on  a 
relative  interstate  and  state  usage  is 
irrelevant  to  the  choice  of  pricing 
structure  for  recovering  those  costs, 
however.  Economic  efficiency  does  not 
require  the  jurisdictional  separation  of 
NTS  costs  b»e  based  on  an  NTS  (flat) 
factor.  The  jurisdictional  separatioos 
process  only  determines  whether  the 
billed  charges  (flat  or  variable)  are 
characterized  as  intrastate  or  interstate. 
Economic  efficiency  does  require  that 
NTS  costs,  regardless  of  how  they  are 
separated,  be  recovered  in  each 
jurisdiction  through  flat  charges.  Thus, 
there  was  no  loss  of  economic  efficiency 
when  the  Commission,  agreeing  with 
the  recommendation  of  the  Joint  Board, 
simplified  the  separation  of  local 
switching  by  eliminating  the  former 
distinction  between  NTS  and  traffic- 
sensitive  costs  and  creating  a  single 
switching  category  that  is  assigned  to 
the  jurisdictions  based  on  dial 
equipment  minutes.  MTS  and  WATS 


Market  Structure,  CC  Docket  No.  78-72. 
Report  and  Order,  52  FR  17228  (May  6, 
1987). 

134.  On  the  other  hand,  economic 
efficiency  will  be  increased  if  local 
switching  costs  (regardless  of  the 
jurisdiction  to  which  they  are  assigned) 
are  recovered  through  a  combination  of 
flat  charges  for  NTS  costs  and  traffic 
sensitive  charges  for  the  remainder. 
Because,  at  the  time  that  the 
Commission  established  the  current 
jurisdictional  separations  process,  it  did 
not  consider  the  distinction  between  the 
switch  and  the  port  that  we  address 
today,  the  current  jurisdictional 
separations  process  does  not  distinguish 
port  costs  from  the  costs  of  the  local 
switch  itself.  47  CFR  36.125(b).  We  have 
the  authority  and  obligation, 
independent  from  the  Joint  Board,  to 
establish  appropriate  rate  structures  for 
recovering  the  costs  the  jurisdictional 
separations  process  allocates  to  the 
interstate  jurisdiction.  E.g.,  47  U.S.C. 
sees.  151,  152,  154(i-j).  We  take  steps 
today  to  address  the  fact  that  the  costs 
of  line  ports  and  dedicated  tnuik  ports 
are  more  properly  recovered  for  Part  69 
purposes  from  the  Common  Line  and 
Direct-Trunked  Transport  rate  elements 
as  NTS  charges,  instead  of  from  the 
traffic  sensitive  Local  Switching 
element.  We  will,  however,  examine 
any  jurisdictional  separations  issues 
presented  by  NTS  switching  costs  in  our 
upcoming  separations  Notice  of 
Proposed  Rulemaking. 

135.  Costs  may  vary  for  shared  local 
switching  facilities  according  to  the 
number  of  lines  connected,  or  the  traffic 
over  those  lines.  In  the  former  case,  the 
costs  of  the  shared  facility  may  be 
recovered  in  the  most  cost-causative 
manner  by  imposing  a  proportionate 
share  of  the  costs  on  each  line  while,  in 
the  latter  case,  usage-sensitive  charges 
may  better  reflect  cost  causation.  With 
respect  to  such  shared  local  switching 
facilities,  including  the  switching 
matrix  and  shared  trunk  ports,  we  gave 
states  flexibility  in  our  interconnection 
proceeding  to  establish  either  per- 
minute  usage  charges,  or  flat-rated 
charges,  as  appropriate.  Local 
Competition  Order.  In  the  access 
context,  however,  we  will  continue  to 
require  price  cap  incumbent  LECs  to 
recover  the  costs  of  shared  local 
switching  facilities,  including  the 
central  processor,  switching  matrix,  and 
shared  trunk  ports,  on  a  per-minute 
basis.  On  the  basis  of  the  information  in 
the  record  before  us,  it  would  be 
difficult  to  identify  the  NTS  and  traffic- 
sensitive  portions  of  the  costs  of  shared 
switching  facilities  and  to  verify  the 
accuracy  of  LEC  studies  attempting  to 
do  so.  Therefore,  until  we  gaib  more 
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experience  with  rate  structures  for 
unbundled  network  elements  that  are 
implemented  pursuant  to  Sections  251 
and  252  and  that  segregate  these  costs 
into  traffic-sensitive  and  NTS 
components,  we  will  continue  to  adhere 
to  the  current,  per-minute  rate  structure 
for  shared  switching  facilities. 

2.  Traffic  Sensitive  Charges 

136.  In  the  NPRM,  we  sought 
comment  on  several  alternative  rate 
structures  for  recovery  of  usage- 
sensitive  local  switching  costs. 
Specifically,  we  sought  comment  on 
whether  the  Commission  should  require 
or  permit  LECs  to  establish  a  separate 
charge  for  call  setup,  and  if  so,  whether 
the  charge  should  be  levied  on  all  call 
attempts,  or  only  completed  calls.  We 
also  sought  comment  on  whether  the 
Commission  should  require  or  permit 
incumbent  LECs  to  establish  peak  and 
off-peak  pricing  structures  for  shared 
local  switching  facilities,  and  whether 
the  existing  per-minute  rate  structure 
adeqiiately  reflects  the  manner  in  which 
traffic-sensitive  local  switching  costs  are 
incurred. 

a.  Call  Setup  Charges 

137.  Among  price  cap  carriers  today, 
most  call  setup  is  performed  writh  out- 
of-band  signalling,  generally  using  the 
SS7  signalling  network.  In  light  of  the 
widely  varying  estimates  of  the  costs  of 
call  setup  in  the  record,  we  conclude 
that  these  costs  may  be  more  than  a  de 
minimis  portion  of  the  costs  of  local 
switching.  The  record  indicates  that 
these  call  setup  charges  are  incurred 
primaaily  on  a  per-call  rather  than  a  per- 
minute  basis.  By  requiring  recovery  the 
costs  of  call  setup  on  a  per-minute  basis, 
our  current  rate  structure  mandates  an 
implicit  subsidy  running  from 
customers  that  make  lengthy  calls  to 
those  that  make  many  short-duration 
calls.  Therefore,  we  find  that  we  should 
not  continue  to  require  the  price  cap 
LECs  to  recover  costs  of  call  setup  from 
per-minute  local  switching  charges. 

138.  Accordingly,  we  will  revise 
Section  69.106  of  our  rules,  47  CFR 
§69.106,^0  permit,  but  not  to  require, 
price  cap  LECs  to  establish  a  separate 
per-call  setup  charge  assessed  on  DCCs 
for  all  calls  handed  off  to  the  DCCs  point 
of  presence  (POP).  As  noted  earlier, 
because  an  inciunbent  LEC  originating 
an  interstate  call  incurs  call  setup  costs 
even  if  the  call  is  not  completed  at  the 
called  location,  we  permit  these  LECs  to 
recover  call  setup  charges  on  all 
originating  interstate  calls  that  are 
handed  off  to  the  DCCs  POP,  and  on  all 
terminating  calls  that  are  received  from 
an  DCCs  POP.  With  respect  to 
originating  call  attempts,  we  agree  with 


the  California  Commission  that,  when 
the  call  is  handed  off  to  the  EXCs  POP, 
the  incumbent  LECs  switches  and 
signalling  network  have  performed  their 
functions  and  the  incumbent  LEC  has 
incurred  the  full  cost  of  call  setup.  We 
also  permit  incumbent  LECs  to  impose 
a  setup  charge  for  terminating  calls 
received  from  an  DCCs  POP,  whether  or 
not  that  call  is  completed  at  the  called 
location,  because  the  incumbent  LEC 
signalling  network  in  either  case  must 
perform  its  setup  function. 

139.  We  conclude  that  the  call  setup 
charge  should  not  be  mandatory  because 
some  incumbent  LECs  may  determine 
that  call  setup  costs  either  are  in  fact  de 
minimis  or  are  otherwise  outweighed  by 
the  costs  of  the  network  and  operations 
support  systems  (OSS)  upgrades 
necessary  to  install  measurement  and 
billing  systems.  In  such  cases,  it  would 
be  economically  inefficient  to  mandate 

a  separate  call-setup  charge  because  the 
costs  of  collecting  the  charge  might 
exceed  the  revenue  collected  from  the 
charge  itself.  We  are  aware  that,  by 
making  the  call-setup  charge  permissive 
only,  we  may  allow  certain  incumbent 
LECs'  rate  structiues  to  continue  to 
subsidize  short-diuBtion  calls.  We 
nevertheless  conclude  that  we  should 
not  mandate  separate  collection  of  a 
call-setup  charge  in  cases  where  the  LEC 
determines  that  the  costs  of  eliminating 
this  subsidy  exceed  the  benefits  to  be 
gained.  In  contrast,  we  find  that  those 
incumbent  LECs  that  either  have  or 
obtain  the  ability  to  implement  a  call- 
setup  charge  should  have  the  flexibility 
to  adopt  this  cost-causative  rate 
structiu«. 

140.  No  party  disputes  the  fact  that 
incumbent  LECs  incur  costs  of  call 
setup  for  call  attempts,  in  addition  to 
completed  calls.  Some  parties,  however, 
argue  that  call  setup  charges  should  be 
assessed  only  on  completed  calls  in 
order  to  reduce  customer  confusion.  We 
anticipate  that  consumer  confusion  will 
be  minimal,  however,  because  the  call 
setup  charge  we  permit  will  be  imposed 
on  DCCs,  not  end  users.  We  find  it 
unlikely  that  DCCs  would  choose  to  pass 
this  charge  along  to  their  customers  in 
the  form  of  a  separate  charge  per  call 
attempt.  For  instance,  IXCs  today 
generally  charge  their  customers  for 
completed  long  distance  calls  even 
though  they  incur  access  charges  for 
many  uncompleted  calls  as  well. 

141.  Other  commenters  state  that 
setup  charges  imposed  on  call  attempts 
will  result  in  charges  being  imposed  on 
a  caller  that  has  not  received  service. 
LCI  asserts  that  "customers  do  not 
expect  to  pay  for  uncompleted  call 
attempts,  and  the  carriers  are  not 
entitled  to  recover  their  costs  of 


uncompleted  call  attempts,"  citing  the 
Commission's  decision  in  VIA  USA,  Ltd, 
10  FCC  Red  9540.  9545  (1995).  The  text 
cited  from  that  order,  however, 
addresses  only  customer  expectations 
that  have  arisen  because  our  current 
rules  make  no  explicit  provision  for  the 
recovery  of  costs  of  an  uncompleted 
call.  We  now  find  that  a  call  setup 
charge,  assessed  to  an  IXC,  should  not 
be  prohibited  because  a  rate  structure 
that  recovers  some  switching  costs 
through  a  per-call  setup  charge  on  all 
call  attempts  is  more  cost-causative  than 
one  limited  to  the  recovery  of  costs  only 
from  completed  calls. 

142.  Still  other  commenters  argue 
that,  if  we  permit  call  setup  charges  to 
be  imposed  for  call  attempts,  we  will,  at 
t)est,  open  the  door  to  unauditable 
billing  errors  or,  at  worst,  facilitate 
incumbent  LEC  fraud  and  duplicity. 
These  commenters  argue  that  the . 
incumbent  LEC  will  be  able  to  generate 
additional  revenue,  or  degrade  the 
service  of  IXC  competitors,  by  blocking 
calls  at  its  own  switch.  Based  on  this 
record,  we  conclude  that  these  concerns 
are  not  well-founded.  By  permitting  a 
setup  charge  only  for  originating  call 
attempts  that  are  handed  off  to  the  DCCs 
POP,  we  minimize  the  originating 
incumbent  LECs  incentive  to  engage  in 
this  type  of  activity  because  the 
incumbent  LEC  will  receive  no 
compensation  for  calls  blocked  at  its 
own  switch.  In  addition,  incumbent 
LECs  have  compelling  incentives  to 
deliver  interstate  calls  to  an  DCCs  POP. 
As  competition  develops  for  local 
service,  it  appears  doubtful  that  an 
incimibent  LEC  would  tind  it 
advantageous  to  block  deliberately 
interstate  calls  placed  by  their  end  user 
customers.  Such  practices  would 
encoiuage  entry  by  new  competitors  and 
increase  the  interest  of  affected  end 
users  in  finding  a  more  reliable  service 
provider.  We  also  find  it  unlikely  that 
either  originating  or  terminating 
incumbent  LECs  would  intentionally 
risk  the  collection  of  often  significant 
per-minute  access  charge  revenues  on  a 
completed  long-distance  call  in  order  to 
collect  additional,  much  smaller  per-call 
setup  charges.  Finally,  we  know  of  no 
significant  allegations  of  degraded 
service  quality  attributable  to  the  very 
similar  ciurent  regime,  under  which 
incinnbent  LECs  collect  at  least  a  full 
minute  of  originating  access  revenues 
on  uncompleted  calls  delivered  to  the 
DCCs  POP.  We  are  prepared,  honrever, 
to  investigate  claims  that  an  incumbent 
LEC  is  blocking  calls  in  pn  intentional 
or  discriminatory  manner. 

143.  Several  large  business  customers 
that  make  substantial  numbers  of  short- 
duration  calls,  such  as  those  associated 
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with  credit  card  authorization, 
automatic  teller  machine  operation,  or 
other  transaction-oriented  data  transfers, 
argue  that  imposing  a  call  setup  charge 
will  be  disruptive  to  their  businesses 
and  may  force  them  to  use  alternatives 
to  the  public  switched  network.  These 
commenters  are  the  primary 
beneficiaries  of  the  subsidy  that  is 
implicit  in  the  current  recovery  of  call 
setup  costs  on  a  per-minute  basis, 
running  from  customers  that  make 
lengthy  calls  to  those  that  make  many 
short-duration  calls.  The  existing  rate 
structiire  may  well  have  encouraged 
users  who  make  many  short  duration 
calls  to  use  the  public-switched  network 
in  inefficient  ways.  Rate  structures  that 
are  aligned  with  cost  causation,  on  the 
other  hand,  should  encourage 
economically-efficient  use  of  the 
telecommunications  network. 
Transaction-oriented  users  of  the 
network  may  be  motivated  to  develop 
more  economically  efficient  processing 
methods,  with  resulting  economic 
benefits.  Because  this  group  of  IXC 
customers  may  need  time  to  adjust  to 
the  new  rate  structiue,  however, 
incumbent  LECs  choosing  to  impose  a 
per-call  setup  charge  on  KCs  may  do  so. 
at  the  earliest,  in  their  access  tariff 
filings  effective  July  1,  1998.  This  gives 
a  customer  over  one  year  to  m{kke  any 
necessary  adjustments.  This  time  should 
be  sufficient  to  mitigate  any  potential 
disruptive  effects  of  this  rate  structure 
change. 

144.  MCI  asserts  that  there  may  be 
costs  of  call  setup  in  addition  to  those 
associated  with  signalling,  such  as  a 
portion  of  the  switch  central  processor 
costs.  We  limit  the  costs  that  an 
incumbent  LEC  may  recover  through 
call  setup  charges,  however,  to  those 
associated  with  signalling  because  we 
agree  with  MCI  that  it  would  be 
extremely  difficult  to  separate  the  costs 
of  the  switch  CPU  and  other  traffic- 
sensitive  costs  into  per-message  and 
per-minute  portions  and  to  verify  that 
the  allocation  has  been  done  properly. 

145.  Several  commenters  caution  tnat. 
if  we  permit  a  call  setup  charge,  we 
should  also  ensure  that  the  charge  does 
not  overlap  with  any  SS7-related 
charges  now  permitted  or  developed  in 
this  proceeding.  Because  call  setup  is 
one  function  of  the  SS7  network,  some 
of  these  costs  may  already  be  recovered 
through  the  current  Part  69  SS7  rate 
elements.  47  CFR  §  125.  Currently. 
Section  69.125  of  our  rules  permits 
LECs  to  recover  from  IXCs  only  (1)  a 
flat-rated  signalling  link  charge  for  the 
Dedicated  Network  Access  Line 
(DNAL);  and  (2)  a  flat  rated  Signal 
Transfer  Point  (STP)  port  termination 
charge.  47  CFR  §69.125.  While  these 


elements  recover  the  costs  of  some 
dedicated  SS7  facilities,  they  do  not 
include  the  usage-based  signalling  costs 
of  call  setup,  including  the  costs 
incurred  to  switch  messages  at  the  local 
STP,  to  transmit  messages  between  an 
STP  and  the  incumbent  LECs  end  office 
or  temdem  switch,  and  to  process  or 
formulate  signal  information  at  an  end 
office  or  tandem  switch. 

146.  Currently,  the  setup  costs  of 
certain  calls  may  be  recovered  through 
database  query  charges,  either  for  the 
line  information  database  (LIDB),  47 
CFR  §  69.120,  or  the  800  database.  47 
CFR  §69.118.  In  addition,  incumbent 
LECs  recover  some  costs  associated  with 
the  provision  of  certain  signalling 
information  necessary  for  third  parties 
to  offer  tandem  switching  through  the 
"signalling  for  tandem  switching"  rate 
element,  47  CFR  §129. 

147.  Imposing  a  call  setup  charge  for 
interexchange  calls  should  not  overlap 
with  any  of  these  existing  rate  elements. 
Nevertheless,  we  clarify  that  an 
incumbent  LEC  choosing  to  impose  a 
call  setup  charge  may  not  include  in 
that  charge  any  costs  that  it  continues  to 
recover  either  through  other  local 
switching  charges,  through  charges  for 
dedicated  SS7  facilities,  or  through 
other  signalling  charges.  In  this  Order, 
we  also  permit  incumbent  LECs  to  adopt 
a  more  detailed  SS7  rate  structiue, 
modeled  on  that  currently  used  by 
Ameritech  under  waiver.  Ameritech  SS7 
Waiver  Order.  This  SS7  rate  structure 
may  permit  LECs  to  recover  a  significant 
portion  of  their  call  setup  costs  without 
an  additional  call  setup  charge.  Given 
estimates  in  the  record  that  SS7  is  used 
to  provide  signalling  for  more  than  95 
percent  of  the  large  LECs'  customers,  we 
conclude  that,  in  the  ordinary  case,  a 
price  cap  LEC  will  not  need  to  use  both 
the  optional  SS7  rate  structure  and  a 
separate  call  setup  charge  to  recover  the 
costs  of  call  setup.  We  recognize, 
however,  that  some  call  setup  is  still 
performed  using  in-band, 
multifrequency  (MF)  signalling,  rather 
than  out-of-band  signalling  systems. 
Because  SS7  charges  will  not  recover 
costs  of  call  setup  using  MF  signalling, 
we  do  not  prohibit  the  use  of  both  SS7 
and  call  setup  charges.  We  caution  LECs 
adopting  both  the  optional  SS7  rate 
structure  and  an  additional  call  setup 
charge,  however,  that  cost  support  filed 
with  access  tariffs  must  clearly  indicate 
the  allocation  of  individual  costs  of  call 
setup  between  these  two  recovery 
mechanisms;  the  same  costs  caxuiot  be 
double-recovered  using  both 
mechanisms. 


b.  Peak  and  Off-Peak  Pricing 

148.  We  conclude  that  we  should  not 
now  mandate  a  peak-rate  pricing 
structure  for  local  switching.  The  record 
reflects  significant  practical  difficulties 
that  may  make  it  difficult  or  impossible 
to  establish  and  enforce  a  rational, 
efficient,  and  fair  peak-rate  structure  as 
a  matter  of  regulation.  For  example,  the 
record  outlines  a  variety  of  difficulties 
that  incumbent  LECs  will  confront  in 
determining  peak  and  off-peak  hours 
with  any  degree  of  certainty,  based  on 
geographic,  user-type,  service,  and  other 
variations.  Moreover,  peak  usage 
periods  may  shift  over  time  as  usage 
patterns  change,  and  as  competitors 
enter  the  market.  Based  on  these 
difficulties,  some  incumbent  LECs  may 
find  it  too  costly  or  too  difficult  to 
develop,  implement,  and  maintain  a 
peak-rate  structure  that  will  allow  them 
to  capture  all  or  most  of  the  benefits  this 
structure  coidd  offer. 

149.  We  do  recognize  the  possible 
efficiency  of  a  peak-rate  structure.  Local 
Competition  Order.  Accordingly,  we 
will  consider  whether  LECs  should  have 
the  flexibility  to  develop  such  peak  and 
off-peak  rate  structures  for  local 
switching  on  a  permissive  basis  when 
we  consider  other  issues  of  rate 
structiu«  flexibility  in  a  subsequent 
Report  and  Order  that  we  will  adopt  in 
this  proceeding. 

C.  Transport 

150.  Transport  service  is  the 
component  of  interstate  switched  access 
consisting  of  transmission  between  the 
IXC's  point  of  presence  (POP)  and  LEC 
end  offices.  Transport  Rate  Structure 
and  Pricing,  CC  Docket  No.  91-213, 
Third  Memorandum  Opinion  and  Order 
on  Reconsideration  and  Supplemental 
Notice  of  Proposed  Rulemaking,  60  FR 
2068,  (January  6,  1995)  [Third  Transport 
Reconsideration  Order).  Currently, 
incumbent  LECs  offer  two  basic  types  of 
interoffice  transport  services.  The  first, 
direct-trunked  transport,  uses  dedicated 
circuits  for  transport  between  a  LEC  end 
office  and  the  LEC  serving  wire  center, 
or  between  any  other  two  points  the 
direct-trunked  transport  customer 
requests.  The  second,  tandem  switched 
transport,  uses  conmion  transport 
facilities  to  connect  the  end  office  to  a 
tandem  switch.  Common  transport 
circuits  may  be  used  to  transmit  the 
individual  calls  of  many  IXCs  and  even 
the  incumbent  LEC  itself.  Transport 
circuits  dedicated  to  a  particular  access 
customer  connect  the  tandem  switch  to 
the  serving  wire  center.  E)edicated 
entrance  circuits  carry  traffic  between 
the  DCC  POP  and  the  serving  wire 
center,  whether  the  DCC  uses  direct- 
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Uxinked  transport  or  tandem-switched 
transport. 

151.  In  the  NPRM,  we  expressed 
concern  that  some  of  our  current  Part  69 
rules,  see,  e.g.,  47  CFR  §§  69.110, 
69,111. 69.112,  69.124,  may  require 
LECs  to  recover  transport  costs  through 
rate  structures  that  do  not  reflect 
accurately  the  way  these  costs  are 
incurred.  We  sought  comment  on 
possible  revisions  to  many  of  these  rate 
elements. 

1.  Entrance  Facilities  and  Direct- 
Trunked  Transport 

a.  Background 

152,  Entrance  facilities  are  dedicated 
circuits  that  connect  an  access 
customar's  POP  with  the  LECs  serving 
wire  canter.  Direct-trunked  transport 
facilities  are  dedicated  trunks  that  carry 
an  access  customer's  traffic  from  the 
LEG  end  office  to  the  serving  wire  center 
without  switching  at  the  tandem  switch. 
In  the  First  Transport  Order,  we 
mandated  an  interim  rate  structure 
under  which  entrance  facilities  and 
direct  trunked  transport  are  priced  on  a 
flat-rated  basis,  which  may  be  distance 
sensitive.  Transport  Rate  Structure  and 
Pricing,  CC  Docket  No.  91-213.  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  57  FR  54717 
(November  20,  1992)  [First  Transport 
Order)',  see  also  47  CFR  §  69.110.  IniUal 
rate  levels  for  direct-trunked  transport 
and  entrance  facilities  were  presumed 
reasonable  if  they  were  set  equal  to  the 
rates  for  corresponding  special  access 
service  components  (special  access 
service  and  special  access  channel 
termination,  respectively).  Transport 
Rate  Structure  and  Pricing.  CC  Docket 
No.  91-213,  First  Memorandum 
Opinion  and  Or^er  on  Reconsideration, 
58  FR  41184.  (August  3,  1993)  [First 
Transport  Reconsideration  Order).  In 
the  NPRM,  we  tentatively  concluded 
that,  because  direct-trunked  transport 
and  entrance  facilities  appear  to  be 
dedicated  to  individual  customers,  a 
flat-rated  pricing  structure  accurately 
reflected  the  way  LECs  incur  the  costs 
of  these  facilities.  We  sought  comment 
on  this  tentative  conclusion  and  on 
whether  incumbent  LECs  should  be 
permitted  to  offer  transport  services 
differentiated  by  whether  the  LEC  or  the 
IXC  is  responsible  for  channel  facility 
assignments  (CFAs).  A  channel  facility 
assignment  is  the  actual  designation  of 
the  routing  that  a  circuit  takes  within 
the  incumbent  LEC  network.  This 
assignment  may  be  made  either  by  an 
DCC  purchasing  a  dedicated  circuit,  or 
the  incumbent  LEC  itself.  We  also 
sought  conunent  on  whether  any  rules 
in  addition  to  the  interim  rules  are 


necessary  to  govern  rate  levels  for  these 
services. 

b.  Discussion 

153.  We  conclude  that  both  entrance 
facilities  and  direct-trunked  transport 
services  should  continue  to  be  priced  on 
a  flat-rated  basis  and  that  charges  for 
these  services  may  be  distance-sensitive. 
In  the  First  Transport  Order,  we  found 
that  such  a  flat  charge  would  facilitate 
competition  in  the  direct-trunked 
transport  market  and  encourage 
incumbent  LECs  to  make  efficient 
network  decisions.  For  the  same 
reasons,  and  because  this  pricing 
structvue  is  reflective  of  the  manner  in 
which  incumbent  LECs  incur  the  costs 
of  provisioning  these  facilities,  we 
confirm  that  the  interim  rate  structure 
the  Commission  adopted  for  these 
facilities  should  be  made  final. 

154.  US  West  and  Sprint  make  a 
persuasive  showing  that,  as  carriers 
expand  their  use  of  fiber-optic  ring 
architectiu«  and  other  modem  network 
designs,  transport  costs  should  become 
less  distance  sensitive  because  LECs 
may  transport  a  call  along  any  one  of 
many  paths  to  its  destination  based  on 
transient  network  traffic  levels.  We 
conclude,  however,  that  we  need  not 
amend  our  Part  69  rules  now  to  reflect 
the  decreasing  sensitivity  of  transport 
costs  to  distance.  Our  rules  permit,  but 
do  not  mandate,  the  use  of  distance 
sensitive  transport  charges.  Therefore,  if 
an  incumbent  LEC  determines  that  its 
transport  costs  have  become  less 
distance  sensitive,  it  may  reduce  or 
eliminate  the  distance-sensitivity  of  its 
direct-trunked  transport  rates.  For  two 
reasons,  we  expect  that  incumbent  LECs 
will  adjust  their  rates  to  reflect  any 
change  in  the  distance  sensitivity  of 
transport  costs.  First,  as  US  West  states, 
ring  architectiu^  will  be  most  prevalent, 
and  therefore,  will  reduce  the  distance 
sensitivity  of  rates  most  dramatically,  in 
densely  populated  areas.  When  an 
incumbent  LEC  obtains  authority  to 
deaverage  access  rates  geographically, 
therefore,  it  may  choose  to  offer  a  less 
distance-sensitive  pricing  structure  in 
more  densely  populated  areas  than  it 
does  in  less  densely  populated  areas. 
Such  a  structure  would  properly  reflect 
the  reduced  distance  sensitivity  of  the 
incumbent  LECs  costs  in  more  densely 
populated  areas.  Second,  as  competition 
develops,  incumbent  LECs  will  come 
under  increasing  market  pressures  to 
maintain  rates  that  reflect  the  natiire  of 
the  costs  underlying  the  service.  If  they 
choose  not  to  do  so,  we  expect  that  new 
market  entrants  will  develop 
competitive  service  offerings  at  prices 
more  reflective  of  underlying  costs. 


155.  We  decline  Ameritech's  request 
in  its  comments  for  immediate 
flexibility  to  offer  new  technologies  to 
switched  access  customers  without 
obtaining  a  Part  69  waiver  or  passing  a 
public  interest  test.  In  our  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers,  CC  Docket  No.  94-1,  Third 
Report  and  Order.  62  FR  4657  (January 
1.  1997)  [Price  Cap  Performance  Review 
Third  Report  and  Order),  adopted  along 
with  the  NPRM  in  this  proceeding,  we 
eliminated  the  need  for  a  Part  69  waiver 
for  new  services,  and  instead  required 
incumbent  LECs  to  file  a  petition  ** 

demonstrating  that  introduction  of  the 
new  service  would  be  consistent  with 
the  public  interest.  Such  petitions  will 
give  LECs  that  desire  to  do  so  the 
opportunity  to  make  their  cases  and 
receive  the  requested  flexibility.  See  47 
CFR  §  69.4(g).  This  procedure 
significantly  streamlined  the  prior 
waiver  process,  and  we  conclude  that 
the  public  interest  will  not  suffer  if  we 
do  not  grant  incumbent  LECs  additional 
immediate  flexibility  in  this  area  as  part 
of  our  basic  rate  structure  modifications. 
We  will  give  further  consideration  to 
Ameritech's  request  for  additional 
flexibility  to  offer  new  technologies  to 
switched  access  customers  as  part  of  our 
assessment  of  other  aspects  of  pricing 
flexibility  in  a  subsequent  Report  and 
Order  in  this  proceeding. 

156.  We  also  will  consider  whether 
LECs  should  be  permitted  to  offer 
direct-trunked  transport  services  that 
are  differentiated  by  whether  the 
incumbent  LEC  or  the  transport 
customer  is  responsible  for  performing 
chaimel  facility  assignments  in 
connection  with  our  evaluation  of  other 
forms  of  pricing  flexibility  in  a 
subsequent  Report  and  Order  in  this 
proceeding.  As  MCI  argues  in  its 
comments,  it  is  unclear  whether  rates 
for  direct-trunked  transport  where  the 
LEC  controls  the  CFA  should  be  higher 
or  lower  than  the  rates  that  apply  where 
the  DCC  controls  the  CFA.  Although  the 
LEC  may  be  able  to  make  more  efficient 
use  of  its  network  facilities  when  it 
controls  the  CFAs  itself,  this  efficiency 
benefit  may  be  oSset  by  the  additional 
costs  the  LEC  incurs  in  performing  the 
CFA  function.  We  agree  with  MCI  that 
an  incumbent  LEC  may  be  able  to 
increase  its  network  efficiency  by 
retaining  or  assiuning  control  of  CFAs. 
particularly  if  an  DCC  orders  a  relatively 
large  amount  of  transport  capacity.  In 
those  cases,  however,  rate 
differentiation  based  on  CFA  control 
appears  to  be  the  functional  equivalent 
of  a  volume  discount.  As  a  result,  we 
will  consider  this  issue,  along  with 
other  pricing  flexibility  issues,  in  a 
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subsequent  Report  and  Order  planned 
in  this  docket. 

157.  In  its  comments,  USTA  requests 
that  we  forbear  under  Section  10  of  the 
Communications  Act,  47  U.S.C.  sec. 
160,  from  regulating  services  in  the 
interexchange  basket,  special  access, 
collocated  direct-trunked  transport,  and 
directory  assistance.  We  will  address 
USTA's  request  along  with  other  pricing 
flexibility  issues,  in  a  subsequent  Report 
and  Order  planned  in  this  docket. 

2.  Tandem-Switched  Transport 

a.  Background 

158.  Tandem-switched  transport  uses 
trunks  that  are  shared  among  many  IXCs 
and  the  LEG  itself  to  cany  traffic 
between  the  end  office  and  a  tandem 
switch.  The  tandem  switch  routes  DCC 
traffic  onto  an  appropriate  dedicated 
trunk  that  runs  between  the  tandem 
switch  and  the  serving  wire  center.  An 
KC  may  use  tandem-switched  transport 
either  as  its  primary  form  of  transport  in 
lieu  of  direct-trunked  transport,  or  to 
carry  traffic  that  overflows  from  its 
direct-trunked  transport  facilities  at 
peak  periods.  In  1982,  the  Modification 
of  Final  Judgment  [MFf]  established  an 
interim  rule  that  required,  until 
September  1,  1991,  BOC  charges  to  DCCs 
to  be  "equal,  per  unit  of  traffic"  of  a 
given  type  transported  between  end 
offices  and  facilities  of  the  IXCs  within 
an  exchange  area  or  within  reasonable 
subzones  of  an  exchange  area.  United 
States  V.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131.  233-34  (AT&T 
Consent  Decree.  Appendix  B.  Section 
B(3)),  affd  sub  nom.  Maryland  v.  United 
States,  460  U.S.  1001  (1983). 

159.  The  Conunission  replaced  the 
"equal  charge"  rule  in  1993  with  an 
interim  rate  structure  for  tandem- 
switched  transport.  This  interim 
structure  allows  IXCs  to  choose  between 
two  rate  structures  for  the  purchase  of 
tandem-switched  transport.  Both 
options  provide  for  a  per-minute 
tandem  switching  charge.  Under  the 
first  option,  an  IXC  may  elect  to  pay 
"unitary"  per-minute  charge  for 
transmission  of  traffic  from  the  end 
office,  through  the  tandem  switching 
office,  to  the  serving  wire  center.  This 
charge  may  be  distance  sensitive,  with 
distance  measured  in  airline  miles  bom 
the  end  office  to  the  serving  wire  center. 
Under  the  second  option,  the  "three- 
part  rate  structiire."  in  addition  to  the 
charge  for  the  tandem  switch,  an  KC 
may  elect  to  purchase  transmission  on 

a  bifurcated  basis,  with  the  end  office- 
to-tandem  portion  charged  on  a  per- 
minute  basis,  and  the  tandem-to-serving 
wire  center  portion  charged  as  direct- 
trunked  transport  facilities,  i.e.,  on  a 


flat-rated  basis.  Under  the  three-part  rate 
structure,  both  portions  of  the 
transmission  charge  may  be  distance 
sensitive  based  on  the  airline  mileage  to 
the  tandem  office. 

160.  In  adopting  the  interim  rate 
structure,  the  Commission  stated  that 
initial  direct-tnmked  and  t2mdem- 
switched  transport  rates  would  be 
presumed  reasonable  if  set  based  on 
special  access  rates  in  effect  on 
September  1,  1992.  using  a  DS3  to  DSl 
rate  ratio  of  at  least  9.6  to  1.  First 
Transport  Order.  Special  access 
customers  use  a  dedicated  trunk 
running  between  the  customer's 
premises  and  the  IXC's  POP,  thereby 
bypassing  the  LEC's  switched  network 
facilities  altogether.  This  service  is 
primarily  used  by  large  voliune  users  in 
densely  populated  areas.  Per-minute 
tandem-switched  transport  rates  were 
presumed  reasonable  if  set  using  a 
weighted  average  of  DSl  and  DS3  rates 
reflecting  the  relative  numbers  of 
circuits  of  each  type  in  use  in  the 
tandem-to-end  office  link,  and  assuming 
circuit  loading  of  9000  minutes  of  use 
per  month  per  voice-grade  circuit.  Id. 

161.  Under  the  interim  rate  structure, 
whether  a  tandem-switched  transport 
customer  elects  to  piuchase  tandem- 
switched  transport  under  the  unitary  or 
the  three-part  rate  structure,  the  LEG 
imposes  a  separate,  per-minute  charge 
on  the  tandem-switched  transport 
customer  for  use  of  the  tandem  switch. 
The  Commission  set  this  charge  initially 
to  recover  only  twenty  percent  of  the 
tandem  revenue  requirement,  in  order 
to:  (1)  protect  small  IXCs  that  use 
tandem-switched  transport  as  their 
primary  transport  mechanism  from 
substantial  increases  in  tandem- 
switched  transport  rates,  see 
Competitive  Telecommunications  Ass'n 
V.  FCC,  87  F.3d  522,  526-27  (D.C.  Gir. 
1996)  [CompTeD;  (2)  ensure  that  the 
interim  rate  structure  did  not  "endanger 
the  availability  of  pluralistic  supply  in 
the  interexchange  market"  that  had 
developed  under  the  equal  charge  rule. 
First  Transport  Order;  and  (3)  allow 
DCCs  a  transitional  period  to  reconfigure 
their  networks  to  eliminate 
inefficiencies  that  had  developed  under 
the  equal  charge  rule  and  to  prepare  for 
a  fully  cost-based  rate  structure,  id. 
Unlike  the  direct-trunked  and  tandem- 
switched  transport  rates,  which  are  set 
using  overhead  loadings  based  on 
special  access,  the  tandem  switching 
rates  used  higher  overhead  loadings 
applicable  to  switched  access. 

162.  As  part  of  the  interim  rate 
structure,  the  Commission  also  created 
the  TIG  to  recover  on  a  per-minute  basis 
fitim  all  switched  access  customers  the 
difference  between  the  Part  69  transport 


revenue  requirement  and  the  revenues 
projected  to  be  recovered  under  the 
interim  rate  structure.  Id.  The  TIG  was 
explicitly  intended  to  make  the 
transition  to  the  interim  rate  structure 
revenue  neutral.  Id.  Among  other 
possible  costs,  the  TIG  recovers  the 
remaining  80  percent  of  the  tandem- 
switching  revenue  requirement. 

163.  Portions  of  the  interim  transport 
rate  structure  were  recently  remanded  to 
the  Commission  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  CompTel,  87  F.3d 
522.  With  respect  to  tandem-switching 
rates  and  the  TIC,  the  Court  ordered  us 
either  to  implement  a  cost-based  rate 
structure  or  offer  a  "rational  and  non- 
conclusory  analysis  in  support  of  [our] 
determination  that  an  alternative 
structure  is  preferable."  Id.  at  736.  With 
respect  to  overhead  loadings,  the  Court 
ordered  us  either  to  substantiate  that  our 
current  method  of  allocating  overhead  is 
cost-based,  choose  a  method  that  is,  or 
provide  a  reasoned  explanation  of  our 
decision  to  pursue  a  non-cost-based 
system.  Id. 

164.  In  the  NPRM,  we  sought 
comment  on  several  alternative  rate 
structures  for  tandem-switched 
transport  service  facilities,  including:  (a) 
maintaining  the  interim  rate  structure, 
which  permits  the  DCCs  to  choose 
between  the  two  pricing  alternatives 
above;  (Ij)  eliminating  the  unitary  rate 
option  and  requiring  the  IXCs  to 
purchase  tandem-switched  transport 
under  the  three-part  rate  structiue;  or  (c) 
developing  another,  different  rate 
structure.  We  also  sought  conunent  on 
whether,  in  conjunction  with  any  of 
these  pricing  options,  we  should  apply 
to  tandem  switching  any  of  the  options 
for  local  switching  discussed  above, 
including  whether  we  ^ould  establish 
separate  flat-rated  charges  for  the 
dedicated  ports  on  the  serving  wire 
center  side  of  the  tandem  or  other  NTS 
components  of  the  tandem  switch,  and 
whether  usage-based  or  flat  rates  more 
accurately  reflect  shared  tandem- 
switching  costs.  We  also  sought 
comment  on  whether,  in  conjunction 
with  any  of  these  options,  we  should 
permit  or  require  peak  load  pricing  for 
usage-based  charges  for  tandem- 
switched  transport  service,  and  on 
whether  any  portion  of  tandem- 
switched  transport  costs  should  be 
recovered  bom  direct-trunked  transport 
customers. 

b.  Overview  of  Rate  Structure  and  Rate 
Level  Changes 

165.  In  this  section,  we  summarize  the 
changes  we  make  to  the  tandem- 
switched  transport  rate  structure  and 
rate  levels  below.  We  conclude  that  we 
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should  require  incumbent  LECs  to 
implement  a  cost-based  rate  structure 
for  tandem-switched  transport  in  four 
stages  over  a  two  year  transition  period. 
Unlike  our  previous  transition  plans, 
however,  we  set  forth  today,  for  the  first 
time,  the  details  of  a  final,  cost-based 
transport  rate  structure.  We  have  long 
recognized  that  non-cost  based  rate 
structiu^s  can,  among  other  dangers,  (1) 
threaten  the  long-term  viability  of  the 
nations's  telephone  systems;  (2)  distort 
the  decision  whether  to  use  alternative 
telecommunications  technologies;  and 
(3)  encourage  "uneconomic  bypass"  of 
the  public  switched 
telecommunications  network,  raising 
rates  for  all.  MTS  and  WATS  Market 
Structure  Third  Report  and  Order. 

166.  Until  today,  however,  we  have 
limited  ourselves  to  interim  transport 
rate  structiu^  plans,  such  as  the  equal 
charge  rule  and  the  interim  rate 
structure  described  above.  While  the 
interim  rate  structure  increased  the  cost- 
based  nature  of  our  transport  rate 
structiu«,  it  also  included  significant 
non-cost-based  elements.  We  have  not, 
until  today,  laid  out  a  clear  transition 
plan  that  describes  all  the  steps 
necessary  to  achieve  cost-based 
transport  rates.  As  a  result,  although  all 
carriers  have  no  doubt  been  aware  of 
our  intention  to  move  to  a  cost-based 
rate  structiu«,  they  have  been  able  only 
to  react  to  our  transitional  steps, 
announced  piecemeal.  Because  we  have 
not  announced  a  definite  and  detailed 
end  state — a  final,  cost-based  rate 
structure — we  have  afi^orded  carriers 
little  opportunity  to  plan,  adjust,  and 
develop  their  networks  in  preparation 
for  such  a  rate  structure,  despite  our 
lengthy  period  of  "transition." 
Accordingly,  because  of  the  potential 
magnitude  of  the  rate  impact  of  these 
changes,  we  conclude  that  a  four-step 
implementation  over  a  two-year  period 
will  minimize  the  risk  of  rate  shock  and 
allow  transport  customers  to  adjust 
while  we  move  as  expeditiously  as 
possible  to  cost-based  transport  rates  as 
required  by  the  CompTel  decision. 

167.  The  first  step  will  occiu  in 
inciunbent  LEC  access  tariffs  to  become 
effective  on  January  1, 1998.  In  those 
tariffs,  incumbent  price  cap  LECs  must 
establish  new  rate  elements  for  recovery 
of  the  costs  of  DS3/DS1  and  DSl/voice- 
grade  multiplexers  used  in  conjunction 
with  the  tandem  switch.  The  rate 
element  for  the  dedicated  multiplexers 
on  the  serving  wire  center  side  of  the 
tandem  will  recover  these  costs  on  a 
flat-rated  basis,  while  the  rate  element 
for  the  multiplexers  on  the  end  office 
side  of  the  tandem  will  be  assessed  per 
minute  of  use.  In  addition,  incumbent 
price  cap  LECs  must  establish  in  those 


tariffs  a  flat-rated  charge  to  recover  the 
costs  of  dedicated  trunk  ports  on  the 
serving  wire  center  side  of  the  tandem. 
None  of  our  existing  rate  elements 
currentiy  recovers  the  costs  of  either 
these  multiplexers  or  these  dedicated 
trunk  ports.  Accordingly,  we  conclude 
that  those  costs  are  currenUy  recovered 
through  the  TIC,  and  that  incumbent 
price  cap  LECs  must  reduce  the  TIC  to 
reflect  the  recovery  of  these  costs 
through  the  new  rate  elements.  Also  on 
January  1,  1998,  all  incumbent  LECs 
must  take  the  first  of  three  annual  steps 
to  reallocate  to  the  tandem-switching 
rate  element  tandem  switching  revenues 
currently  being  recovered  through  the 
TIC.  In  tariffs  filed  to  be  effective  on  that 
date,  we  require  incumbent  LECs  to 
reallocate  one  third  of  the  portion  of  the 
tandem  switching  revenue  requirement 
that  they  currently  recover  through  the 
TIC,  excluding  signalling  and  dedicated 
port  costs  that  we  reallocate  elsewhere, 
to  the  tandem  switching  rate  element. 

168.  The  second  step  will  occur  in 
incumbent  LEC  tariffs  to  become 
effective  July  1, 1998.  At  that  time,  all 
incumbent  LECs  must  eliminate  the 
unitary  pricing  option  for  tandem 
switched  transport.  Instead,  incumbent 
LECs  will  be  required  to  provide 
tandem-sv«ritched  transport  luider  a 
three-part  rate  structure  as  follows:  (1)  a 
per-minute  charge  for  transport  of  traffic 
over  conunon  transport  facilities 
between  the  LEC  end  office  and  the 
tandem  office;  (2)  a  per-minute  tandem 
switching  charge;  and  (3)  a  flat-rated 
charge  for  transport  of  traffic  over 
dedicated  transport  facilities  between 
the  serving  wire  center  and  the  tandem 
switching  office.  Incumbent  LECs  will 
continue  to  impose  separate 
multiplexing  and  jrart  charges 
established  on  January  1,  1998,  as 
complementary  to  the  three-part  rate 
structiire. 

169.  The  third  and  fourth  steps  will 
consist  of  the  reallocation  of  the 
remaining  portion  of  the  tandem- 
switching  revenue  requirement 
currenUy  recovered  through  the  TIC  to 
the  tandem-switching  rate  element.  All 
incumbent  LECs  are  to  reallocate  one 
half  of  the  remaining  portion  of  tandem- 
switching  revenue  requirement 
recovered  through  the  TIC  to  the 
tandem-switching  rate  element  in  access 
tariffs  to  become  effective  January  1 , 
1999,  and  the  final  portion  of  the 
tandem-switching  revenue  requirement 
to  the  tandem-switching  rate  element  in 
access  tariffs  to  become  effective  on 
January  1,  2000.  Before  performing  this 
reallocation,  price  cap  incumbent  LECs 
must  account  for  X-factor  reductions  to 
the  tandem-switching  revenues 
permitted  under  price  caps  that  have 


occurred  since  the  TIC  was  created,  as 
described  in  Section  in.C.2.d,  below. 

c.  Rate  Structure 

170.  Multiplexing  Costs.  As  discussed 
above,  we  direct  incumbent  LECs  to 
establish  separate  rate  elements  for  the 
multiplexing  equipment  on  each  side  of 
the  tandem  switch.  LECs  must  establish 
a  flat-rated  charge  for  DS1/DS3 
multiplexers  on  the  serving  wire  center 
side  of  the  tandem,  imposed  pro-rata  on 
the  purchasers  of  dedicated  DS3  trunks 
on  the  serving  wire  center  side  of  the 
tandem,  in  proportion  to  the  amount  of 
DS3  trunking  capacity  purchased  by 
each  customer.  Unlike  DS3  rates,  rates 
for  DSl  dedicated  trunks  already 
include  a  portion  of  the  DS1/DS3 
multiplexer  needed  for  transport.  First 
Tmnsport  Order.  Multiplexing 
equipment  on  the  end  office  side  of  the 
tandem  shall  be  charged  to  users  of 
common  end  office-to-tandem  transport 
on  a  per-minute  of  use  basis.  These 
multiplexer  rate  elements  must  be 
included  in  the  LEC  access  tariff  filings 
to  be  effective  January  1,  1998. 

171.  We  sought  comment  in  the 
NPRM  on  the  claim  that: 

The  TIC  *   *   *  includes  the  two  additional 
multiplexeTS  needed  in  order  to  multiplex  a 
DS3  circuit  down  to  a  DSl  level  before 
switching  at  the  tandem,  and  then  back  up 
to  083  afterward  for  transmission  to  an  end 
office.  To  the  extent  that  analog  tandem 
switches  exist,  two  additional  DSl/|voice- 
grade]  multiplexers  are  needed  to  achieve  the 
voice-grade  interface  with  the  tandem  switch. 

None  of  our  existing  rate  elements 
explicitly  recovers  the  costs  of  these 
miiltiplexers,  and  we  conclude  that 
these  costs  are  currenUy  recovered  as 
part  of  the  TIC.  Accordingly,  we 
establish  two  rate  elements  for 
multiplexers  used  on  the  serving  wire 
center  side  pf  the  tandem  switch.  The 
first  will  recover  the  costs  of  DS3/DS1 
multiplexers  used  by  piut:hasers  of 
dedicated  DS3  transport  tnuiks  from  the 
serving  wire  center  to  the  tandem 
switch,  and  may  be  levied  only  on 
piurhasers  of  such  DS3  transport.  The 
second  will  recover  the  costs  of  DSl/ 
voice-grade  multiplexers  used  on  the 
serving  wire  center  side  of  analog 
tandem  switches,  and  should  be  levied 
on  pim:hasers  of  DSl  or  greater  capacity 
dedicated  transport  from  the  tandem 
switch  to  the  serving  wire  center  in 
proportion  to  the  transport  capacity 
purchased  on  that  route.  Like  serving 
wire  center-side  trunks  and  trunk  ports, 
both  DS3/DS1  and  DSl /voice-grade 
multiplexers  on  the  serving  wire  center 
side  of  the  tandem  switch  are  dedicated 
to  individual  customers.  Accordingly, 
flat-rated  NTS  charges  for  these 
multiplexers  are  appropriate. 
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172.  On  the  end  office  side  of  the 
tandem  switch,  we  establish  two 
additional  rate  elements.  The  first  will 
recover  the  costs  of  DS3/DS1 
multiplexers  used  on  the  end  office  side 
of  the  tandem  switch.  This  rate  element 
will  be  a  per-minute  charge  imposed  on 
each  KC  purchasing  common  transport 
on  the  end  office-to-tandem  link.  This 
charge  will  be  calculated  based  on 
actual  minutes  of  use  of  the  common 
transport  circuits  and  will  be  assessed 
on  KCs  in  a  1:1  ratio  with  minutes  of 
use  of  common  transport.  As  with 
common  transport  trunks,  because  these 
multiplexers  are  shared  among  all  users 
of  common  transport,  traffic-sensitive, 
per-minute  charges  are  appropriate.  The 
second  rate  element  should  be  assessed 
only  at  analog  tandems,  to  recover  in  a 
similar  maimer  the  costs  of  DSl/voice- 
grade  multiplexers  needed  at  these 
analog  tandems. 

173.  Price  cap  LECs  must  reallocate 
revenues  currently  being  recovered 
through  the  TIC  to  these  rate  elements 
and  begin  recovery  of  multiplexing  costs 
using  these  rate  elements  in  their  access 
tariffe  to  become  effective  January  1, 
1998. 

174.  Dedicated  Tandem  Switch  Trunk 
Port  Costs.  Price  cap  incumbent  LECs 
must  establish  a  separate  rate  element 
for  dedicated  trunk  ports  used  to 
terminate  dedicated  trunks  on  the 
serving  wire  center  side  of  the  tandem 
switch.  LECs  inciu  the  costs  of  these 
ports  on  an  NTS  basis,  but  currently 
must  recover  their  costs  through  per- 
minute  charges  for  the  tandem  switch. 
Because  we  have  allocated  80  percent  of 
tandem-switching  costs  to  the  TIC,  these 
port  costs  may  currently  be  recovered 
through  either  per-minute  tandem- 
switching  charges,  or  the  per-minute 
TIC.  We  now  take  this  opportunity  to 
establish  a  separate  rate  element  for 
these  costs.  Price  cap  LECs  must 
establish  a  flat-rated  element  for 
dedicated  trunk  ports  on  the  serving 
wire  center  side  of  the  tandem,  assessed 
on  the  purchaser  of  the  dedicated  trunk 
terminated  at  that  port.  This  rate 
element  shall  be  a  flat-rated  charge 
assessed  on  the  carrier  purchasing  the 
dedicated  trunk  terminated  at  that  port, 
and  must  also  be  included  in  tariff 
filings  to  become  effective  January  1 , 
1998. 

175.  Three-Part  Rate  Structure.  We 
also  direct  all  incumbent  LECs  to 
discontinue  the  unitary  rate  structure 
option  for  the  transmission  component 
of  tandem-switched  transport,  effective 
July  1,  1998.  In  their  access  tariffs  that 
take  effect  on  July  1,  1998,  incumbent 
LECs  will  be  required  to  provide 
tandem-switched  transport  under  a 
three-part  rate  structure  as  follows:  (1)  a 


per-minute  charge  for  transport  of  traffic 
over  common  transport  facilities 
between  the  LEC  end  office  and  the 
tandem  office;  (2)  a  per-minute  tandem 
switching  charge;  and  (3)  a  flat-rated 
charge  for  transport  of  traffic  over 
dedicated  transport  facilities  between 
the  serving  wire  center  and  the  tandem 
switching  office.  This  three  part  rate 
structure  reflects  the  manner  in  which 
the  incumbent  LEC  incurs  the  costs  of 
providing  each  component  of  tandem- 
switched  transport.  By  establishing  a 
per-minute,  traffic-sensitive  rate  for  the 
shared  common  transport  trunks  and 
the  tandem  switch,  incumbent  LECs 
will  recover  these  costs  from  each  IXC 
in  proportion  to  its  use.  The  incumbent 
LEC,  in  contrast,  incurs  the  costs  of  the 
dedicated  serving  wire  center-to-tandem 
trunk  on  an  NTS  basis  because,  like 
other  dedicated  trunks,  the  LEC  must 
provision  the  trunk  for  the  exclusive  use 
of  one  IXC.  Once  this  capacity  is 
dedicated,  the  cost  of  the  trunk  does  not 
vary  with  the  amount  of  traffic 
transmitted  by  the  KC. 

176.  The  three- part  rate  structure  may 
cause  some  tandem-switched  transport 
customers  to  increase  their  use  of  direct- 
trunked  transport  relative  to  tandem- 
switched  transport.  As  discussed  above, 
making  this  rate  structure  change 
effective  on  July  1,  1998,  will  provide 
tandem-switched  transport  customers 
that  currently  take  service  under  the 
unitary  rate  structiu^  with  notice  of  this 
change  sufficient  to  enable  them  to 
adjust  their  networks  to  provide  service 
in  the  most  efficient  way  possible,  and 
to  mitigate  emy  sudden  effect  on  rates 
such  a  change  could  have  if 
implemented  on  shorter  notice.  In  order 
to  encourage  transport  customers  to 
increase  the  efficiency  of  their  transport 
networks  quickly,  we  will  require 
incumbent  LECs  to  waive  certain 
nonrecurring  charges  until  six  months 
after  the  three-part  rate  structure 
becomes  mandatory.  Therefore,  from  the 
effective  date  of  this  Order  until  six 
months  after  the  effective  date  of  tariffs 
eliminating  the  unitary  pricing  option 
for  tandem-switched  transport,  the 
incumbent  LECs  shall  not  assess  any 
nonrecurring  charges  for  service 
connection  when  a  transport  customer 
converts  trunks  from  tandem-sv/itched 
to  direct-trunked  transport  or  orders  the 
disconnection  of  overprovisioned 
trunks. 

177.  When  we  replaced  the  equal 
charge  rule  in  1991,  we  stated  three 
principles  that  would  guide  our  efforts 
to  develop  the  transport  rate  structure: 

(1)  to  encourage  efficient  use  of 
transport  facilities  by  allowing  pricing 
that  reflects  the  way  costs  are  incurred; 

(2)  to  avoid  interference  with  the 


development  of  interstate  access 
competition;  and  (3)  to  facilitate  full  and 
fair  interexchange  competition.  First 
Transport  Order.  In  1991,  we  stated  that 
the  interim  rate  structure  was  a 
reasonable  first  step  toward  achieving 
these  goals,  because  it  was  more  cost- 
based  than  the  equal  charge  rule.  First 
Transport  Order.  Even  from  its 
inception,  however,  we  have  recognized 
that  the  interim  rate  structure  represents 
significant  compromises  that  cause  it  to 
fall  substantially  short  of  these  goals  in 
many  ways.  See  First  Transport  Order; 
Third  Transport  Reconsideration  Order. 

178.  First,  the  unitary  rate  option  does 
not  accurately  reflect  the  manner  in 
which  LECs  incur  costs  in  providing 
tandem-switched  transport  and, 
therefore,  does  not  provide  maximum 
incentive  for  IXCs  to  use  transport 
facilities  efficiently.  IXCs  may  order, 
and  LECs  must  provide,  dedicated 
transport  links  with  NTS  costs  on  the 
serving  wire  center-to-tandem  route 
with  no  assurance  that  the  traffic- 
sensitive,  per-minute  revenues  collected 
will  cover  the  NTS  costs  of  the  link.  As 
we  stated  at  the  time,  the  unitary  rate 
structure  was  intended  as  an  interim 
measure  to  allow  IXCs  time  to  prepare 
for  a  fully  cost-based  transport  rate 
structure.  Third  Transport 
Reconsideration  Order.  KCs  have  now 
had  well  over  a  decade  since  divestiture 
to  so  prepare.  We  agree  with  the 
CompTel  decision  that  it  is  time  to  bring 
this  period  of  preparation  to  a  close  as 
expeditiously  as  possible  without 
causing  severe  disruption  to  carriers. 
CompTel.  87  F.3d  at  530. 

179.  Second,  by  bundling  the 
dedicated  and  common  portions  of  the 
transmission  component  of  tandem- 
switched  transport  into  a  single,  end-to- 
end  per-minute  charge,  the  unitary  rate 
structure  inhibits  the  development  of 
competitive  alternatives  to  incumbent 
LEC  tandem-switched  transport.  While 
we  have  required  incumbent  LECs  to 
provide  the  collocation,  signalling,  and 
unbundled  network  elements  necessary 
for  new  entrants  to  compete  with 
incumbent  LECs  without  having  to 
replicate  the  incumbent  LECs 
interoffice  transport  network,  see  Local 
Competition  Order;  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities,  CC  Docket  No.  91- 
141,  Memorandum  Opinion  and  Order, 
59  FR  38922  (August  1,  1994); 
Expanded  Interconnection  with  Local 
Telephone  Company  Facilities,  CC 
Docket  No.  91-141,  Transport  Phase  II, 
Third  Report  and  Order,  59  FR  32925 
(June  27,  1994),  we  have  not  corrected 
the  non-cost  based  aspects  of  our 
tandem-switched  transport  rate 
structure  that  reduce  incumbent  LEC 
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rates  for  tandem-switched  transport 
services.  Several  commenters  have 
noted  that  the  tandem-switched 
transport  market,  despite  our  efforts,  is 
subject  only  to  limited  competition. 
Moreover,  several  competitive  entrants 
have  stated  that  they  have  the  capability 
and  desire  to  offer  some  or  ail  of  the 
components  of  tandem-switched 
transport  on  a  competitive  basis,  but 
that  the  present,  unitary  rate  structure 
inhibits  the  development  of  competition 
in  this  area.  In  addition,  each 
component  of  tandem-switched 
transport  is  not  equally  susceptible  to 
competitive  entry;  it  is  relatively  easier 
for  a  new  entrant  to  compete  to  provide 
the  dedicated  serving  wire  center-to- 
tandem  link  than  it  would  be  to 
compete  to  provide  either  the  tandem 
switch  itself  or  the  myriad  common 
transport  end  office-to-tandem  links. 
Thus,  in  order  to  permit  the  fullest 
development  of  competitive  alternatives 
to  incumbent  LEG  networks,  we  need  to 
unbundle  reasonably  segregable 
components  of  incumbent  LEG  transport 
services  and  price  them  in  the  maimer 
in  which  costs  are  incurred. 

180.  Third,  the  interim  rate  structure 
does  not  best  promote  "full  and  fair" 
interexchange  competition.  The  unitary 
rate  structure  has  facilitated  the  growth 
of  small  IXGs  to  compete  with  larger 
carriers.  It  has  achieved  this,  however, 
by  requiring  incumbent  LEGs  to  price 
facilities  with  NTS  costs  on  a  per- 
minute,  traffic  sensitive  basis,  in  order 
to  allow  small  DCCs  to  offer 
interexchange  services  at  rates 
comparable  to  those  offered  by  larger 
carriers  without  regard  to  whether  the 
charges  paid  by  the  small  IXGs  cover  the 
costs  of  the  facilities  that  they  use. 
While  this  structure  has  protected 
"pluralistic  supply  in  the  interexchange 
market,"  see  First  Transport  Order,  our 
rules  should  promote  competition,  not 
protect  certain  competitors.  We  have 
recently  concluded  that  no  carrier  is 
dominant  with  respect  to  domestic, 
interexchange  services.  Motion  ofATB-T 
to  be  Reclassified  as  a  Non-Dominant 
Carrier,  Order.  11  FGG  Red  3271  (1995). 
Therefore,  to  the  extent  that  we 
designed  the  interim  rate  structure  to 
facilitate  the  growth  of  small  DCCs  in 
competition  with  AT&T,  we  find  that 
such  protective  rules  eire  no  longer 
necessary.  In  a  competitive  market,  we 
believe  that  we  should  strive  to  make 
our  rate  structure  rules  consistent  with 
cost-causation  principles,  so  long  as 
those  principles  do  not  conflict  with 
other  statutory  obligations,  such  as 
universal  service.  As  the  CompTel 
decision  stated,  "attempt[ing]  to  recover 
costs  from  DCCs  that  did  not  cause  those 


costs  to  be  incurred  would  impart  the 
wrong  incentives  to  both  actual  and 
potential  providers  of  local  transport, 
thereby  inducing  them  to  offer  an 
inefficient  mix  of  dedicated,  [direct- 
trunked  transporti,  and  tandem- 
switched  service."  CompTel,  87  F.3d  at 
530-531.  Because  rules  that  do  not 
reflect  cost-causation  may  cause  IXGs  to 
order  an  inefficient  mix  of  transport 
services,  such  rules  artificially  raise  the 
costs  of  providing  interexchange 
services.  Rules  properly  reflecting  cost- 
causation,  in  contrast,  will  benefit  LEGs, 
IXGs,  and  consumers  alike  by 
encouraging  competitors  to  provide 
service  using  facilities  efficiently.  In 
adopting  the  interim  rate  structure,  we 
cited  AT&T's  estimate  that  the 
efficiency  benefit  to  consumers  of  cost- 
based  pricing  and  competition  could 
reach  $1  billion  annually.  First 
Transport  Order.  Our  adoption  of  the 
three-part  rate  structure  is  intended  to 
permit  consumers  the  benefits  of  even 
greater  service  efficiency. 

181.  We  therefore  adopt  the  three-part 
structiu^  as  the  final  tandem-switched 
transport  rate  structure  because  this 
structure  most  closely  reflects  the 
manner  in  which  LEGs  incur  the  costs 
of  each  component  of  the  overall 
tandem-switched  transport  service. 
When  combined  with  oiu  actions  wdth 
respect  to  the  TIC,  our  adoption  of 
actual  minutes  of  use  as  the  appropriate 
factor  for  determining  per-minute  rates 
for  common  transport  circuits,  and  our 
allocation  of  the  full  cost  of  the  tandem- 
switch  to  the  tandem-switching  rate 
elements,  we  expect  that  this  structure 
will  benefit  LEGs,  IXGs,  competitive 
providers  of  access  services,  and 
consumers.  Tandem-switched  transport 
focilities  are  sized  to  accommodate  peak 
traffic  loads,  including  overflow  traffic 
from  KGs  using  direct-trunked 
transport  facilities.  Several  commenters 
have  stated  that,  imtil  now,  these 
overflow  customers  have  not  borne  the 
full  costs  of  these  facilities  because 
overflow  customers  pay  only  the  same 
per-minute  transmission  charges 
applicable  to  other  IXGs.  The  three-part 
rate  structiu*  will  require  the  IXC 
purchasing  tandem-switched 
transmission  facilities  to  pay  the  full 
NTS  costs  of  the  dedicated  serving  wire 
center-to-tandem  link,  without  regard 
for  the  amount  of  traffic  transported. 
This  benefit,  in  turn,  will  substantially 
increase  KG  incentives  to  use  tandem- 
switched  transport  efficiently  for 
overflow  traffic. 

182.  Some  commenters  argue  that  we 
should  retain  the  unitary  rate  structure 
because  tandem-switched  transport,  as  a 
service,  has  traditionally  been  offered 
on  an  end-to-end  basis.  We  agree  that 


the  transmission  component  of  tandem- 
switched  transport  has  in  fact  been 
offered  on  an  end-to-end  basis,  but  only 
pursuant  to  the  requirements  of  the  MFJ 
and  our  interim  rate  structure  rules  as 
part  of  a  transition  to  cost-based  rates. 
We  find,  however,  that  the  transmission 
component  of  tandem-switched 
transport  is  not,  in  fact,  provisioned  by 
the  incumbent  LEG  on  an  end-to-end 
basis.  Purchasers  of  direct-trunked 
transport  purchase  an  end-to-end 
service;  they  purchase  from  the 
incumbent  LEG  transport  capacity 
between  two  end  points.  Tandem- 
switched  transport  customers,  in 
contrast,  purchase  use  of  the  tandem 
switch  to  route  traffic  to  their  POP.  By 
virtue  of  their  decision  to  choose 
tandem-switched  transport,  these 
customers  specifically  obligate  the  LEG 
to  transport  their  traffic  between  the 
serving  wire  center  and  the  tandem 
serving  a  particular  end  office  or  group 
of  end  offices  and  to  perform  the 
tandem  switching  function.  Because 
they  cause  the  incumbent  LEG  to  incur 
the  costs  of  transmitting  their  traffic 
between  the  serving  wire  center  and  the 
tandem,  tandem-switched  transport 
customers  should,  as  a  matter  of  cost- 
causation,  pay  the  costs  of  reaching  the 
tandem.'ln  providing  tandem-swritched 
service,  incumbent  LEGs  must  provision 
two  separate  circuits  with  distinctly 
different  cost  characteristics — one 
dedicated,  and  one  shared.  Tandem- 
switched  service,  therefore,  is  not 
provisioned  on  an  end-to-end  basis 
between  the  end  office  and  serving  wire 
center,  but  in  three  parts:  (1) 
transmission  from  one  "end,"  the  end 
office,  to  the  tandem;  (2)  the  tandem 
switching  function  itself;  and  (3) 
transmission  from  the  tandem  to  the 
other  "end."  the  serving  wire  center. 
Just  as  the  tandem-switched  transport 
customer  pays  a  separate  charge  for  the 
tandem  switch,  the  tandem-switched 
transport  customer  should  pay 
separately  for  the  two  distinct 
transmission  components. 

183.  Other  commenters  argue  that  the 
three-part  rate  structure  will  create  LEG 
incentives  to  engage  in  inefficient 
network  reconfiguration,  placing 
tandems  far  from  end  offices  and 
serving  wire  centers  simply  to  increase 
tandem-switched  transport  revenues. 
These  commenters  further  argue  that,  if 
we  adopt  the  three- part  rate  structure, 
we  need  to  control  this  incentive  by 
establishing  a  process  for  review  of  the 
incumbent  LEGs'  tandem  deployment 
decisions.  Based  on  this  record,  we 
conclude  that  these  commenters'  fears 
are  not  well  founded.  An  incumbent 
LEG  would  likely  incur  substantial  costs 
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to  reconfigure  placement  of  its  tandem" 
switches  specifically  to  disadvantage 
KC  users  of  tandem  switched  transport. 
Because  we  expect  the  three  part  rate 
structure  to  catalyze  the  development  of 
competition,  we  conclude  that  the 
incumbent  LEC  would  not  be  likely  to 
incur  such  costs.  Although  the 
inciunbent  LEC  might  be  able  to 
increase  its  tandem-switched 
transmission  revenues  in  the  short  term 
to  reflect  inefBcient  routing,  as  more 
efficiently  configured  competitors  enter 
the  market,  the  LEC  would  not  be  able 
to  sustain  such  artificially  inflated  rates 
and  would  then  need  to  incur  additional 
costs  to  reconfigure  its  network 
efficiently.  Because,  under  our  new 
competitive  paradigm,  a  multitude  of 
investment  opportunities,  including 
wireless  services,  video,  and  interLATA 
toll,  may  emerge  for  incumbent  LECs, 
we  agree  with  Ameritech  that  "[s]uch 
misspent  capital  outlays  and  inefficient 
network  configiuation  simply  would  not 
make  good  business  sense." 

184.  Moreover,  the  redeployment  of 
tandem  switches  affects  network 
efficiency  with  respect  to  both  the 
incumbent  LECs  own  local  and  toll 
traffic,  as  well  as  intrastate  and 
interstate  access.  Therefore,  inefficient 
network  reconfiguration  would  cause 
harm  both  to  tandem-switched  transport 
customers  and  to  the  incumbent  LEC 
itself.  Any  additional  transport  revenues 
that  the  incumbent  LEC  generated 
through  inefficient  network 
reconfiguration  would  be  at  least 
partially  offset  by  the  additional  costs  of 
transporting  the  LECs  own  traffic  in 
similarly  inefficient  ways.  As  discussed 
above,  as  competition  develops  in  the 
local  market,  we  expect  that  an  LEC 
would  be  reluctant  to  take  steps  to 
decrease  its  own  efficiency. 

185.  Some  commenters  argue  that  we 
should  retain  the  unitary  rate  structure 
because  direct-trunkcd  transport  and 
tandem-switched  transport  circuits 
often  travel  along  the  same  routes  using 
the  same  physical  facilities.  These 
commenters  argue,  therefore,  that  it 
would  be  unfair  or  discriminatory  to 
require  tandem-switched  transport  users 
to  purchase  transmission  based  on 
airline  mileage  from  the  end  office  to 
the  tandem  to  the  serving  wire  center, 
while  users  of  direct-trunked  transport 
are  permitted  to  purchase  the  same 
route  on  the  basis  of  airline  mileage 
from  end  office  to  the  serving  wire 
center  directly.  Other  commenters  argue 
that  we  should  require  the  LECs  to  offer 
both  types  of  transport  based  on  actual 
route  miles,  revealing  actual  LEC 
network  efficiencies  and  inefficiencies. 

186.  We  disagree  with  both  of  these 
proposed  modifications.  An  IXC 


purchasing  direct-trunked  transport 
requires  the  incumbent  LEC  to  provide 
transport  service  between  the  end  office 
and  the  serving  wire  center.  Because  the 
LEC  must  route  direct-trunked  transport 
traffic  between  only  these  two  points, 
our  rate  structure  requires  the  DCC  to 
pay  only  for  the  airline  mileage  between 
those  two  points,  reflecting  the  direct 
mileage  route  between  the  locations  in 
the  incumbent  LEC  network  designated 
by  the  access  customer.  In  contrast,  an 
IXC  purchasing  tandem-switched 
transport  purchases  use  of  the  access 
tandem  switch  and  therefore  requires 
the  incumbent  LEC  to  provide  service 
between  the  serving  wire  center  and  the 
tandem,  and  between  the  tandem  and 
the  end  office.  Under  the  three  part  rate 
structure,  the  tandem-switched 
transport  customer,  like  the  direct- 
trunked  transport  customer,  pays  for  the 
direct  mileage  between  the  locations  in 
the  incumbent  LEC  network  designated 
by  the  customer — for  tandem-switched 
transport,  the  serving  wire  center  to 
tandem,  and  the  tandem  to  the  end 
office.  Because  the  DCC  has  chosen  to 
make  use  of  the  LEC  tandem  switching 
facilities,  it  should  pay  explicitly  for  the 
transport  necessary  to  reach  the  tandem. 
The  direct-trunked  transport  customer, 
in  contrast,  does  not  make  use  of  the 
tandem  switching  facilities;  even  if  the 
LEC  routes  direct-trunked  transport 
traffic  through  the  tandem  office,  this 
traffic  is  not  switched  at  the  tandem. 
While  the  incumbent  LEC  may  choose 
to  route  direct-trunked  traffic  through 
the  tandem  office  based  on  its  own 
assessment  of  whether  it  is 
economically  efficient  to  do  so,  the 
direct-trunked  transport  customer  pays 
only  for  direct  mileage  between  the 
locations  it  designated  in  the  network. 

187.  We  are  not  persuaded  by 
arguments  that  we  should  retain  the 
unitary  pricing  structure  because  the 
incumbent  LEC,  and  not  the  tandem- 
switched  transport  customer,  has 
selected  the  tandem  location  and, 
consequently,  the  tandem-switched 
transport  customer  should  not  pay  for 
the  direct  mileage  to  and  from  the 
tandem  location.  The  incumbent  LEC 
equally  chooses  the  locations  of  the 
serving  wire  center  and  end  office,  and 
yet  access  customers  routinely  pay 
mileage  charges  to  and  from  those 
locations,  rather  than  between  the  end 
points  of  the  access  service — the  POP 
and  the  end  user  location.  Similarly,  we 
find  that  the  three-part  rate  structure 
does  not  discriminate  against  KCs  using 
tandem-switched  transport.  As 
discussed  above,  the  tandem-switched 
transport  customer,  unlike  the  direct- 
trunked  transport  customer,  requires  the 


incumbent  LEC  to  route  its  traffic  to  the 
tandem,  and  so  should  pay  the  costs  of 
reaching  the  tandem.  In  addition,  an 
KC  operating  efficiently  often  may 
choose  to  locate  its  POP  at  or  close  to 
the  tandem,  if  the  tandem-switching 
office  also  can  function  as  the  serving 
wire  center,  thus  eliminating  virtually 
all  of  the  dedicated  transport  costs  of 
the  tandem-to-serving  wire  center  link. 
While  such  an  arrangement  may  be  the 
most  efficient  transport  architecture  for 
tandem-switched  transport,  our  current 
unitary  pricing  structure  does  not  reflect 
the  underlying  costs  of  tandem- 
switched  transport  transmission 
facilities  and  so  does  not  encourage 
efficient  transport  architectures. 

188.  The  introduction  of  more  modem 
network  architectures,  such  as 
Synchronous  Optical  Network  (SONET) 
rings,  does  not  alter  our  conclusion  that 
the  three-part  rate  structure  most  closely 
approximates  the  nature  of  costs 
associated  with  each  component  of 
tandem-switched  transport.  WorldCom, 
for  instance,  asserts  that  the  "pyramid" 
diagram  included  in  the  NPRM  as 
Figure  1  is  outdated  and  submits  a 
diagram  illustrating  interoffice  tandem- 
switched  transport  in  a  ring-based 
network.  WorldCom  states  that  the 
multiple  routing  options  and  the 
reduced  distance  sensitivity  of  transport 
costs  in  a  SONET  environment  compel 
retention  of  the  unitary  rate  structure. 
We  conclude,  however,  that  the 
differences  WorldCom  identifies  do  not 
support  retention  of  the  unitary  rate 
structure  because,  even  in  a  ring-based 
network,  the  three- part  rate  structure 
treats  direct-trunked  and  tandem- 
switched  transport  consistently.  In  a 
fiber-optic  or  ring-based  network, 
dedicated,  direct-trunked  transport 
circuits  are  given  a  constant,  and 
exclusive,  time  slot  assignment  on  a 
large,  time-division  multiplexed  fiber- 
optic cable.  The  incumbent  LEC  routes 
traffic  for  the  DCC  purchasing  the  direct 
trunk  into  the  dedicated  circuit  or  time 
slot,  where  it  is  received  elsewhere  on 
the  ring  or  in  the  network  at  the  serving 
wire  center.  The  direction  or  precise 
routing  of  the  signal  around  the  ring  is 
irrelevant  for  purposes  of  the  rate 
structure  because  the  transport  is  priced 
on  an  airline-mileage  basis  between  the 
two  end  points.  Capacity  dedicated  to  a 
particular  DCC,  however,  is  not  available 
to  the  LEC  for  other  purposes. 

189.  SONET  ring  architecture  offers 
the  LEC  the  capability  to  transport  large 
traffic  volumes  with  redundant  routing 
options,  but  it  does  not  alter  the 
fundamental  nature  of  tandem-switched 
transport.  Tandem-switched  transport  is 
functionally  very  different  from  direct- 
trunked  transport  because,  by 
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definition,  the  incumbent  LEC  must 
route  an  IXC's  tandem-switched  traffic 
through  the  tandem  switch  serving  a 
particular  end  office.  Whether  using  a 
SONET  ring  or  not,  the  LEC  must  route 
its  tandem-switched  traffic  into  one  of 
many  shared  common  transport  circuits 
or  time  slots  allocated  for  transport 
between  the  end  office  and  the  tandem 
switch,  and  onto  a  second  dedicated 
circuit  or  time  slot  for  transport  between 
the  serving  wire  center  and  the  tandem. 
Despite  parties'  arguments  to  the 
contrary,  the  precise  routing  of  the 
traffic  to  the  tandem,  including  the 
direction  it  may  take  around  a  SONET 
ring,  is  irrelevant  to  the  rate  structure 
because  DCCs  purchase  transport  under 
the  three-part  rate  structure  based  on 
airline  mileage  to  the  tandem. 

190.  As  discussed  in  connection  with 
direct-trunked  transport,  above,  ring 
network  architectiu«s  may  cause 
incumbent  LECs  transport  costs  to 
become  less  distance  sensitive.  Because 
oiu  rate  structure  permits,  but  does  not 
require,  transport  rates  to  be  distance 
sensitive,  L£Cs  remain  firee  to  establish 
less  distance  sensitive  transport  rates  to 
reflect  the  changing  nature  of  these 
costs. 

191.  We  also  decline  Teleport's 
suggestion  to  establish  a  flat-rated 
charge  for  the  tandem  switch,  tied  to  the 
amount  of  dedicated  capacity  each  IXC's 
serving  wire  center-side  trunk  ports 
provide.  While  the  costs  of  these 
dedicated  trunk  ports  are  NTS,  the 
record  before  us  does  not  reflect  that  all 
of  tandem-switching  costs  are  similarly 
NTS.  Rather,  we  conclude  at  this  time 
that  the  costs  of  tandem  switching  likely 
vary,  as  do  those  of  local  switching,  on 

a  traffic-sensitive  basis.  In  light  of  this 
conclusion,  we  find  that  it  would  be 
imreasonable  to  permit  the  incumbent 
LEC  to  recover  all  of  its  tandem- 
switching  costs  through  flat-rated 
charges.  As  with  the  local  switch,  until 
we  gain  more  experience  with  rate 
structvires  for  unbundled  network 
elements  that  are  implemented  pursuant 
to  Sections  251  and  252  and  that 
segregate  switching  costs  into  traffic- 
sensitive  and  NTS  components,  we  will 
continue  to  adhere  to  the  current,  per- 
minute  rate  structure  for  shared 
switching  facilities. 

192.  We  also  decline  to  adopt  in  full 
suggestions  that  we  (1)  retain  the 
unitary  pricing  structure  for  tandem- 
switched  transport,  while  (2)  exempting 
DCCs  and  competing  LECs  that  do  not 
use  the  transport  facilities  supplied  by 
■the  incumbent  LEC  from  paying  the  "TIC 
and  (3)  preventing  the  incumbent  LEC 
from  deaveraging  the  TIC  within  a  state 
during  a  five  year  transition  period.  We 
are  modifying  our  rules  to  prohibit 


incumbent  LECs  from  assessing  any  per- 
minute  residual  TIC  charge  on  any 
switched  minutes  of  CAPs  that 
interconnect  with  the  incumbent  LEC 
switched  access  network  at  the  end 
office.  In  doing  so,  we  adopt  a  position 
substantially  similar  to  the  second 
enumerated  point,  above,  which 
Teleport  and  CompTel  characterize  as 
the  "most  important"  feature  of  this 
proposal.  In  addition,  we  are  also  taking 
other  measures  that  will  reduce 
substantially  or  eliminate  the  TIC  in  an 
expeditious  maimer.  We  decline, 
however,  to  adopt  the  other  two 
suggestions.  As  explained  in  more  detail 
above,  the  luiitary  rate  structure  is  not 
cost-based  in  that  it  requires  incumbent 
LECs  to  recover  costs  incurred  on  an 
NTS  basis  through  per-minute  charges 
and  inhibits  the  development  of 
competition  by  bundling  reasonably 
segregable  components  of  tandem- 
switched  transport  together  and  pricing 
them  in  a  manner  that  does  not  refiect 
cost  causation.  We  conclude  that  our 
new  paradigm  of  promoting  efficient 
competition  requires  that  incumbent 
LECs  adopt  a  cost-based  transport  rate 
structure  and  that  entrants  {wroviding 
transport  facilities  in  competition  with 
the  incumbent  LEC  not  pay  the  TIC. 

193.  Although  in  their  comments  in 
this  proceeding  the  incumbent  LECs 
virtiially  unanimously  favor  the  three- 
part  rate  structure  as  most  consistent 
with  principles  of  cost-causation,  we 
recognize  that  incumbent  LECs  may  face 
competition  from  competitors  that  are 
not  limited  to  the  three-part  rate 
structiu^  we  adopt  for  incumbent  LECs 
today.  As  such  competition  develops, 
the  incumbent  LEC  may  wish  to 
respond  by  offering  tandem-switched 
transport  on  a  unitary  pricing  basis.  We 
will  address  issues  relating  to  when 
incumbent  LECs  should  have  the 
fiexibility  to  offer  a  unitary  tandem- 
switched  transport  rate  structure  in 
connection  with  our  discussion  of  other 
pricing  flexibility  issues  in  a  subsequent 
Report  and  Order  that  we  will  adopt  in 
this  proceeding. 

194.  Peak  and  Off-Peak  Pricing.  As 
with  the  local  switch,  we  conclude  that 
we  should  not  mandate  a  peak-rate 
pricing  structure  for  the  tandem  switch 
or  common  transport  at  this  time.  Many 
of  the  same  practical  difficulties  with 
establishing,  verifying,  and  enforcing  a 
rational,  efficient,  and  fair  peak-rate 
structure  exist  in  the  context  of  the 
tandem  switch.  We  will  consider 
whether  incumbent  LECs  should  have 
the  flexibility  to  develop  such  pefik  and 
off-peak  rate  structures  for  local 
switching  on  a  permissive  basis  when 
we  consider  other  issues  of  rate 
structure  flexibility  in  a  subsequent 


Report  and  Order  that  we  will  adopt  in 
this  proceeding. 

d.  Rate  Levels 

195.  Allocation  of  80  Percent  of  the 
Tandem  Switching  Revenue 
Requirement  to  the  TIC.  In  establishing 
the  interim  transport  rate  structure,  we 
required  incumbent  LECs  to  base  their 
initial  tandem  switching  charge  on  20 
percent  of  the  interstate  tandem- 
switching  revenue  requirement.  In 
remanding  this  portion  of  the  interim 
rate  structure  to  us,  the  D.C.  Circuit 
directed  us  either  to  implement  a  cost- 
based  tandem  switching  rate  or  offer  a 
rational  and  non-conclusory  analysis  in 
support  of  our  determination  that  an 
alternative  structure  is  preferable. 

196.  Based  on  the  record  in  this 
proceeding,  we  reallocate  much  of  the 
remaining  80  percent  of  the  tandem 
switch  revenue  requirement  back  to  the 
tandem  switching  rate  elements  in  three 
steps.  We  conclude  that  this  action  is 
most  consistent  with  cost-causation,  and 
with  the  general  approach  we  are  taking 
in  this  Order  regarding  pricing  issues. 
We  do  not  require  all  of  the  80  percent 
to  be  reallocated  to  tandem  switching 
rates  because  the  tandem-switching 
revenue  requirement  includes,  not  only 
the  costs  of  the  tandem  switch,  but  other 
costs,  such  as  SS7  signalling  costs  and 
tandem  port  costs,  which  we  are 
requiring  to  be  reallocated  elsewhere. 

197.  Furthermore,  if  we  required  the 
price  cap  LECs  to  reallocate,  doUar-for- 
dollar,  the  entire  portion  of  the  tandem 
switching  revenue  requirement  that  we 
reallocated  to  the  original  TIC  in  the 
First  Tmnsport  Order,  we  would  deny 
tandem-switched  transport  customers 
the  continuing  benefits  of  past  X-factor 
reductions  in  the  revenues  permitted 
under  price  caps.  Therefore,  in  order  to 
preclude  recovery  of  tandem  sv^tching 
costs  in  excess  of  the  current  revenues 
permitted  imder  price  caps,  we  direct 
price  cap  incumbent  LECs  first  to 
account  in  the  following  manner  for  the 
effects  of  "GDP-PI  minus  X-factor" 
reductions  to  the  original  portion  of  the 
tandem  switching  revenue  requirement 
allocated  to  the  TIC  in  the  First 
Transport  Order.  Each  price  cap  LEC 
first  should  calculate  the  percentage  of 
its  total  original  TIC  that  represented  the 
80  percent  reallocation  of  its  tandem 
switching  costs  when  the  TIC  was 
created.  It  should  then  calculate  this 
percentage  of  its  current  TIC,  which 
represents  the  extant  portion  of  the 
reallocated  tandem  switching  costs.  It  is 
this  extant  portion  that  the  price  cap 
LECs  should  reallocate  to  tandem 
switching  as  described  in  the  next 
paragraph. 
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198.  In  access  tariff  filings  to  become 
effective  on  January  1,  1998,  incumbent 
LECs  must  identify  the  portion  of  the 
tandem-switching  revenue  requirement 
currently  in  the  TIC  that  they  reallocate 
to  each  rate  element,  including,  as 
applicable,  SS7  signalling,  tandem  port 
costs,  or  other  rate  elements.  They  must 
then  reallocate  one  third  of  the  tandem 
switching  revenue  requirement 
remaining  in  the  TIC  to  the  tandem 
switching  rate  element.  Effective 
January  1,  1999,  incumbent  LECs  shall 
reallocate  approximately  one  half  of  the 
remaining  amoiuit  of  the  tandem 
switching  revenue  requirement  in  the 
TIC  to  the  tandem  switching  rate 
elements.  Effective  January  1,  2000, 
incumbent  LECs  shall  reallocate  any 
portion  of  the  tandem  switching 
revenue  requirement  remaining  in  the 
TIC  to  the  tandem  switching  rate 
element.  This  three-step 
implementation  of  this  change  permits 
DCCs  time  to  adjust  their  use  of  various 
incumbent  LEC  transport  services,  but 
sets  a  definite  end  date  in  the  near 
futiu«,  thus  responding  to  the  CompTel 
decision's  concerns  regarding  the  length 
of  the  transition  to  a  cost-based 
transport  rate  structiue. 

199.  Some  commenters  argue  that, 
rather  than  reallocating  revenues  from 
the  TIC  to  other  rate  elements,  we 
should  reinitialize  tandem-switched 
transport  rates  to  levels  reflecting  long 
run  incremental  costs,  making 
reallocation  of  TIC  revenues  to  other 
transport  rate  elements  unnecessary.  We 
have  decided  in  this  Order,  however, 
not  to  reinitialize  access  rates  based  on 
forward-looking  cost  principles.  We 
have  instead  determined  that  the  first 
step  in  access  reform  is  to  make  the 
current  system  as  economically  efficient 
as  is  possible  within  the  limits  of 
current  ratemaking  practices.  Thus,  the 
focus  of  this  portion  of  this  proceeding 
is  on  the  development  of  cost-causative 
rate  structiu-e  rules.  While  we  are  taking 
several  prescriptive  steps  using  existing 
ratemaking  methods  to  reduce  initial 
baseline  rates,  we  are  generally  adopting 
a  market-based  approach,  with  a 
prescriptive  backdrop,  to  move  rates 
over  time  to  levels  reflecting  forward- 
looking  economic  costs.  We  disagree 
with  those  commenters  that  argue  that 
the  Local  Competition  Order  requires  us 
immediately  to  prescribe  rate  levels  for 
access  elements  based  on  long-run 
incremental  costs.  The  Local 
Competition  Order  addressed,  inter  alia, 
the  pricing  of  unbundled  network 
elements.  While  unbundled  network 
elements  may  be  used  to  provide 
interstate  access  services,  their 
availability  at  TELRIC-based  prices  does 


not  compel  adoption  of  similar  rates  for 
access  services.  We  intend  instead  to 
rely  on  the  availability  of  unbundled 
network  elements  to  place  market-based 
downward  pressures  on  access  rates, 
subject  to  a  prescriptive  backstop.  We 
will  further  address  questions  related  to 
reinitialization  to  TELRIC  rate  levels  in 
connection  with  our  discussion  of  the 
prescriptive  approach  to  access  reform. 

200.  Use  of  Switched  Access 
Overhead  Loadings  for  Initial  Tandem 
Switching  Rates.  In  setting  rates,  the 
interim  transport  rate  structure  derived 
both  direct-trunked  transport  rates  and 
tandem-switched  transmission  rates 
using  relatively  low  overhead  loadings 
applicable  to  special  access.  Tandem 
switching  rates,  in  contrast,  were  set 
using  relatively  higher  switched  access 
overhead  loadings.  As  a  result,  the 
tandem  switching  revenue  requirement 
became  relatively  high,  in  comparison 
to  other  transport  rate  elements. 

201.  Several  commenters  in  this 
proceeding  contend  that  our  use  of 
special  access  overheads  in  setting 
direct  trunked  transport  rates  was 
inappropriate  because,  while  special 
access  is  used  almost  exclusively  in 
high  density,  generally  urban  areas, 
direct-trunked  transport  and,  to  an  even 
greater  extent,  tandem-switched 
transport  are  used  in  less  dense  areas.  In 
these  less  dense  areas,  overhead  costs 
associated  with  transport  may  be  higher 
than  those  associated  with  special 
access  in  urban  areas.  Some  commenters 
have  argued  that  we  should  either  (1) 
equalize  the  overhead  loading  factors  for 
all  transport  options  by  directing  that 
the  difference  in  transport  rates  is  equal 
to  the  difference  in  the  long  run 
incremental  cost  of  each  transport 
option  (DS3,  DSl,  and  tandem-switched 
transport);  or  (2)  otherwise  ensure  that 
transport  customers  pay  an  equal  dollar 
amount  of  overhead  per  unit  of  traffic 
transported. 

202.  We  conclude  that  we  need  to 
make  no  change  to  the  overheads 
attributed  to  tandem  switching.  As 
discussed  above,  we  have  decided  not  to 
base  access  prices  directly  at  this  time 
on  incremental  cost  studies,  but  instead 
to  make  significant  changes  in  existing 
ratemaking  practices  as  the  first  step  in 
access  reform.  Our  current  methods 
allocate  overhead  in  a  reasonable,  cost- 
based  manner.  In  consultation  with  the 
Joint  Board  on  Jurisdictional 
Separations,  the  Commission 
established  procedures  for  allocating 
overhead  expenses  between  the  state 
and  interstate  jurisdictions.  See,  e.g.,  47 
CFR  §  36.192,  separating  Corporate 
Operations  Expenses,  USOA  Accounts 
6710  and  6720,  on  the  basis  of  the 
separation  of  the  Big  Three  Expenses: 


Plant  Specific  Expenses,  Plant  Non- 
specific Expenses,  and  Customer 
Operations  Expenses.  Our  Part  69  cost 
allocation  rules  in  tium  allocated 
interstate  direct  investment  to  broad 
categories,  including  Central  Office 
Equipment  (with  respect  to  both  local 
switching  and  tandem  switching)  and 
Carrier  Cable  and  Wire  Facilities  (with 
respect  to  special  access,  direct-trunked 
transport,  and  tandem-switched 
transport  transmission  facilities).  47 
CFR  §§69.305-69.306.  Other 
investment,  including  overhead,  was 
allocated  among  these  categories  in 
proportion  to  the  dollar  amounts  of  net 
direct  investment  allocated  to  these 
categories.  47  CFR  §  69.309.  Similarly, 
direct  expenses,  where  possible,  were 
allocated  to  the  category  to  which  the 
expenses  Eire  related.  E.g.,  47  CFR 
§69.401.  Other  expenses,  ircluding 
overheads,  are  allocated  on  the  same 
basis  as  other  investment,  according  to 
relative  dollar  amounts  allocated  to  the 
various  categories.  47  CFR  §  69.411.  The 
Commission  has  stated  that  initial 
allocation  of  overheads  based  on 
relative  costs  closely  approximates  an 
economically  efficient  method  assuming 
that  the  elasticity  of  demands  for  the 
various  outputs  is  not  too  dissimilar. 
See,  e.g..  First  Transport  Order. 

203.  Our  Part  69  cost  allocation  rules, 
therefore,  established  category  revenue 
requirements  that  included  overheads 
allocated  generally  based  on  relative 
costs.  Once  these  initial  revenue 
requirements  were  established,  our  Part 
69  rules  permitted  incumbent  LECs  to 
recover  all  costs  assigned  to  each 
category  through  the  rate  elements 
established  for  that  category.  The 
incumbent  LECs  were  permitted  to 
assign  overhead  costs  among  the 
category  rate  elements  in  any  way  that 
is  just  and  reasonable  and  not 
um-easonably  discriminatory.  47  U.S.C. 
sees.  201-202.  We  find  that  it  is 
reasonable  to  have  set  overhead 
loadings  for  tandem  switching 
consistently  with  the  overhead  loadings 
for  local  switching,  and  disagree  with 
those  parties  that  argue  that  there  is  no 
cost  justification  for  the  current 
allocation  of  overheads  to  the  tandem 
switch.  The  direct  costs  of  both  kinds  of 
switching  are  fundamentally  the  same 
in  that  both  types  of  switches  are 
comprised  of  ports  and  a  switching 
matrix.  By  contrast,  the  direct  costs  of 
transmission  consist  of  outside  plant 
and  circuit  equipment  and  certain 
central  office  equipment.  So  long  as 
consistent  overhead  loading 
methodologies  were  used  across 
switching  functions,  and  across 
transmission  functions,  we  find  that  a 
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reasonable  cross-over  is  established  for 
access  customers  between  direct- 
trunked  transport  and  tandem-switched 
transport.  As  competition  develops,  we 
can  also  rely  on  market  forces  to 
pressure  incumbent  LECs  to  allocate 
overheads  among  rate  elements  in 
economically  efficient  ways.  We  address 
issues  concerning  the  use  of  special 
access  prices  to  initialize  direct-tnmked 
transport  rates  in  the  interim  rate 
restructure  below  in  our  discussion  of 
the  TIC. 

204.  We  also  decline  to  adopt  a 
requirement  for  equalized  overhead 
loadings.  Overhead  loadings  are  used  to 
assign  costs  that  do  not  qualify  as  the 
direct  costs  of  a  particular  service. 
Reasonable  definitions  of  direct  costs 
often  leave  in  the  overhead  category 
costs  that  might  reasonably  be  deemed 
attributable  to  a  given  service.  Thus,  if 
all  of  a  carrier's  costs  are  classified  as 
either  "direct  costs"  or  "overheads."  the 
overhead  category  will  likely  include 
costs  that  should  not  necessarily  apply 
uniformly  to  all  services.  As  a  result,  we 
think  it  desirable  not  to  adopt  a  policy 
that  is  too  specific  and  too  rigid,  and 
that  might  not  permit  recognition  of 
legitimate  differences  in  costing 
definitions.  Furthermore,  in  a 
competitive  market,  it  would  be  mere 
happenstance  if  different  products  or 
services  of  a  single  company  recovered 
uniform  amounts  of  overhead.  If  we 
were  to  require  equalized  overhead 
loadings,  we  would  be  interfering  with 
the  market  discipline  on  which  we  are 
primarily  relying.  We  might,  for 
example,  prevent  an  entrant  from 
realizing  a  reasonable  profit  opportunity 
based  on  a  rigid  overhead  loading 
requiromeijt. 

205.  Ip  determining  that  our  existing 
cost  allocation  rules  reasonably 
allocated  overhead  to  the  initial  tandem 
switching  rate  element  and  that  we  thus 
need  not  change  the  overheads  currently 
attributed  to  tandem  switching,  we 
recognize  that  the  D.C.  Circuit  in 
CompTel  remanded  the  overhead  issue 
to  the  Commission  for  further 
explanation  and  stated  that  the  "cost 
allocation  to  the  tandem  switch"  under 
the  existing  allocation  rules  "is,  by  the 
Commission's  own  estimation,  grossly 
excessive."  CompTel.  87  F.3d  at  533. 
The  court  did  not  provide  a  cite  for  its 
characterization  of  the  Commission's 
"estimation,"  but  the  court  may  have 
been  referring  to  the  agency's  finding  in 
the  First  Transport  Order  that  "most, 
but  not  all,  of  the  interstate  tandem 
revenue  requirement  is  attributable  to 
tandem-switched  transport"  (emphasis 
added).  The  Commission  in  that  order 
also  identified  only  one  category  of 
costs — having  to  do  with  SS7 


technology — that  appeared  to  be 
misallocated  to  tandem  switching.  Id. 
Elsewhere  in  this  Order,  we  have  taken 
steps  to  address  that  misallocation  of 
SS7  costs.  That  correction  having  been 
made,  we  find  that  our  existing  rules 
reasonably  allocate  overhead  to  tandem 
switching  for  the  reasons  discussed 
above. 

206.  Use  of  actual  minutes  of  use 
rather  than  an  assumed  9000  minutes  of 
use.  For  tandem-switched*transport 
rates  to  be  presumed  reasonable,  the 
interim  rate  structure  requires 
incumbent  LECs  to  set  per-minute 
tandem-switched  transport  rates  using  a 
weighted  average  of  DSl  and  DS3  rates 
reflecting  the  relative  numbers  of 
circuits  of  each  type  in  use  in  the 
tandem-to-end  office  link,  and  assuming 
circuit  loading  of  9000  minutes  of  use 
per  month  per  voice-grade  circuit.  First 
Transport  Order.  Based  on  the  record 
before  us,  we  find  that  continued  use  of 
this  9000  minutes  of  use  assumption  is 
no  longer  reasonable.  Many  commenters 
state  that  their  actual  traffic  levels  are 
substantially  lower  than  9000  minutes 
of  use  per  month.  Some  incumbent 
LECs,  particularly  smaller  LECs  in  rural 
areas,  indicate  that  their  actual  traffic 
levels  may  be  as  low  as  4000  minutes  of 
use  per  month  per  voice-grade  circuit. 
Accordingly,  we  conclude  that  rates  for 
the  common  transport  portion  of 
tandem-switched  transport  must  be  set 
using  a  weighted  average  of  DSl  and 
DS3  rates  reflecting  the  relative  numbers 
of  DSl  and  DS3  circuits  in  use  in  the 
tandem-to-end  office  link,  and  using  the 
actual  voice-grade  switched  access 
common  transport  circuit  loadings, 
measured  as  total  actual  minutes  of  use, 
geographically  averaged  on  a  study-area- 
wide  basis,  that  the  incumbent  LEC 
experiences  based  on  the  prior  year's 
annual  use.  Incumbent  LECs  that 
deaverage  their  transport  rates  under 
our  existing  zone-based  deaveraging 
rules,  see  47  CFR  §  69.123,  may 
similarly  deaverage  the  actual  minutes 
of  use  figures  that  they  use  to  calculate 
per-minute  common  transport  rates. 

207.  Our  assumption  that  voice-grade 
common  transport  circuits  experience 
uniform  loadings  of  9000  minutes  of  use 
was  initially  based  on  1983  data 
submitted  in  the  original  MTS  and 
WATS  Market  Structure  proceeding. 
MTS  and  WATS  Market  Structure,  CC 
Docket  No.  78-72,  Phase  1, 
Memorandum  Opinion  and  Order,  48 
FR  42984  (September  21,  1983).  In  using 
this  assumption  as  part  of  the  interim 
rate  structiu^,  we  stated  that,  "[t]he 
9000  minutes  per  circuit  per  month 
standard  serves  as  a  convenient  starting 
point  in  the  context  of  a  short-term, 
interim  rate  structure."  First  Transport 


Reconsideration  Order.  We  rejected  at 
that  time  requests  to  develop  a  loading 
factor  for  small  LECs  that  would  reflect 
their  actual,  substantially  lower  circuit 
loading  levels,  stating  that,  "the  benefits 
to  be  obtained  from  use  of  more 
individualized  loading  factors  are 
outweighed  by  the  benefits  of  the 
adminisfraUve  convenience  of  a  uniform 
loading  factor  and  of  avoiding 
verification  difficulties."  Id.  Given  the 
new  competitive  paradigm  embodied  in 
the  1996  Act,  we  conclude  that  this 
assumption  must  give  way  to  charges 
based  on  actual  usage  levels.  The  same 
conversion  factor  is  not  appropriate  for 
each  incumbent  LEC.  Because  the  9000 
minute  assumption  appears  to  have 
substantially  overstated  the  actual  traffic 
levels  on  many  circuits,  we  now 
conclude  that  the  current  rate  structure 
is  unlikely  to  recover  the  full  costs  of 
common  transport.  Costs  that  properly 
should  be  recovered  from  common 
transport  rate  elements  may  currently  be 
recovered  through  TIC  revenues. 
Because  the  9000  minutes  of  use  loading 
factor  has  contributed,  possibly 
significantly,  to  the  level  of  the  non- 
cost-based  TIC,  we  find  that  continued 
use  of  this  factor  is  no  longer 
reasonable. 

208.  We  therefore  direct  incumbent 
LECs  to  develop  common  transport  rates 
based  on  the  relative  numbers  of  DSl 
and  DS3  circuits  in  use  in  the  tandem- 
to-end  ofiice  link,  and  using  actual 
voice-grade  circuit  loadings, 
geographically  averaged  on  a  study-area- 
wide  basis,  that  the  incumbent  LEC 
experiences  based  on  the  prior  year's 
annual  use.  As  discussed  above, 
incumbent  LECs  that  deaverage  their 
transport  rates  under  our  existing  zone- 
based  deaveraging  rules  may  similarly 
deaverage  the  actual  minutes  of  use 
figures  that  they  use  to  calculate  per- 
minute  common  transport  rates.  As  they 
develop  transport  rates  based  on  actual 
minutes  of  use,  we  require  incumbent 
LECs  to  use  any  increase  in  common 
transport  revenues  to  decrease  the  TIC. 
These  rates  must  be  included  in  the  LEC 
access  tariff  filings  effective  January  1 , 
1998. 

209.  We  disagree  with  commenters 
arguing  that  the  actual  number  of 
minutes  a  circuit  is  in  use  is  irrelevant 
in  a  rate-setting  context.  These 
commenters  argue  that  rates  should  be 
set  based  on  forward-looking  cost 
studies  using  Commission-determined 
"efficient"  traffic  levels,  which  they 
argue  may  be  far  higher  than  either  the 
actual  traJffic  levels,  or  the  9000  minutes 
of  use  assumption.  As  explained 
elsewhere,  we  are  not  taking  the  general 
approach  of  prescribing  rates  at  forward 
looking  economic  costs,  and  we  decline 
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to  make  an  exception  in  this  instance. 
We  are  instead  reforming  access  charges 
so  that  they  more  closely  reflect  the 
costs  imposed  by  individual  access 
customers.  We  also  do  not  find  it 
necessary  to  employ  different  principles 
here  to  ensure  that  incumbent  LECs  face 
sufficient  incentives  to  design  their 
networks  to  achieve  efficient  usage 
levels.  LECs  subject  to  price  cap 
regulation  already  have  only  limited 
ability  to  raise  rates  to  cover  the  costs 
of  inefficient  network  designs,  and  are 
able  to  benefit  from  increased  profits  as 
their  efficiency  improves.  In  addition,  as 
competition  develops  for  local  service, 
all  incumbent  LECs  will  face  increasing 
pressure  to  provide  service  as  efficiently 
as  possible. 

C.  Transport  Interconnection  Charge 
(TIC) 

1.  Background 

210.  Under  our  Part  36  separations 
rules,  certain  costs  of  the  incumbent 
LEC  network  are  assigned  to  the 
interstate  jurisdiction.  The  Part  69  cost 
allocation  rules  allocate  these  costs 
among  the  various  access  and 
interexchange  services,  including 
transport.  In  the  First  Transport  Order, 
we  restructured  interstate  transport  rates 
for  incumbent  LECs.  The  restructure 
created  facility-based  rates  for  dedicated 
transport  services  based  on  comparable 
special  access  rates  as  of  September  1, 
1991,  derived  per-minute  tandem- 
switched  transport  transmission  rates 
firom  those  dedicated  rates,  established 

a  tandem  switching  rate,  and 
established  a  TIC  that  initially  recovered 
the  difference  between  the  revenues 
from  the  new  facility-based  rates  and 
the  revenues  that  would  have  been 
realized  under  the  preexisting  "equal 
charge  rule."  Under  the  equal  charge 
rule,  which  arose  from  the  AT&T 
divestiture  of  the  BOCs,  the  BOCs  were 
required  to  charge  a  per-minute, 
distance-sensitive  rate  for  their  transport 
offerings,  regardless  of  how  the 
underlying  costs  were  incurred.  The  TIC 
was  intended  as  a  transitional  measure 
that  initially  made  the  transport  rate 
restructure  revenue  neutral  for 
incumbent  LECs  and  reduced  any 
harmful  interim  effects  on  small  KCs 
caused  by  the  restructuring  of  transport 
rates.  Approximately  70  percent  of 
inciunbent  LEC  transport  revenues  are 
generated  through  TIC  charges,  or 
approximately  $3.1  billion,  according  to 
USTA. 

211.  The  TIC  is  a  per-minute  charge 
assessed  on  all  switched  access  minutes, 
including  those  of  competitors  that 
interconnect  with  the  LEC  switched 
access  network  through  expanded 


intercormection.  In  the  NPRM,  we 
sought  comment  on  how  to  reduce  and 
eliminate  the  TIC  in  a  maimer  that 
fosters  competition  and  responds  to  the 
D.C.  Circuit's  CompTel  remand.  We 
sought  comment  on  different  methods  of 
recovering  the  costs  ciurently  recovered 
by  the  TIC.  including:  (1)  Giving  the 
incimibent  LECs  significant  pricing 
flexibility  and  allowing  market  forces  to 
discipline  the  recovery  of  the  TIC,  either 
alone  or  in  conjunction  with  a  phase-out 
of  the  TIC;  (2)  quantifying  and 
correcting  all  identifiable  cost 
misallocations  and  other  practices  that 
result  in  costs  being  recovered  through 
the  TIC;  (3)  combining  the  above 
approaches,  for  example,  by  addressing 
directly  the  most  significant  and 
readily-corrected  misallocations,  and 
then  relying  on  a  market-based 
approach  to  reduce  what  remains  of  the 
TIC;  (4)  providing  for  the  termination  of 
the  TIC  over  a  specified  time,  such  as 
three  years.  We  specifically  sought 
comment  on  the  possible  reassignment 
of  costs  based  on  several  explanations 
for  the  amounts  in  the  TIC.  The  NPRM 
also  sought  comment  on  how  the 
resolution  of  the  issues  surrounding  the 
TIC  would  be  affected  by  decisions  on 
universal  service,  by  the  level  of  any 
residual  costs,  and  by  the  adoption  of 
either  the  market-based  or  prescriptive 
approach  to  access  reform. 

2.  Discussion 

212.  As  a  per-minute  charge  assessed 
on  all  switched  access  minutes, 
including  those  of  competing  providers 
of  transport  service  that  interconnect 
with  the  LEC  switched  access  network 
through  expanded  interconnection,  the 
TIC  adversely  affects  the  development 
of  competition  in  the  interstate  access 
market.  First,  as  discussed  more  fully 
below,  some  of  the  revenues  recovered 
through  the  TIC  should  be  recovered 
through  other  switched  access  elements, 
including  transport  rates  other  than  the 
TIC.  The  TIC,  as  currently  structiu^d, 
provides  the  incumbent  LECs  with  a 
competitive  advantage  for  some  of  their 
interstate  switched  access  services 
because  the  charges  for  those  services 
do  not  recover  their  full  costs.  At  the 
same  time,  the  incumbent  LECs' 
competitors  using  expanded 
interconnection  must  pay  a  share  of 
incumbent  LEC  transport  costs  through 
the  TIC.  Under  our  expanded 
interconnection  rules  and  policies, 
competitors  may  interconnect  with  the 
incumbent  LECs  facilities  at  the  end 
office  and  supply  their  own  transport. 
For  a  more  detailed  discussion  of 
expanded  interconnection,  see 
Expanded  Interconnection  with  Local 
Telephone  Company  Facilities,  CC 


Docket  No.  91-141,  Memorandum 
Opinion  and  Order,  59  FR  38922 
(August  1,  1994).  Second,  all  other 
things  being  equal,  the  usage-rated  TIC 
increases  the  per-minute  access  charges 
paid  by  IXCs  and  long-distance 
consumers,  thus  artificially  suppressing 
usage  of  such  services  and  encouraging 
customers  to  explore  ways  to  bypass  the 
LEC  switched  access  network, 
particularly  through  the  use  of  switched 
facilities  of  providers  other  than  the 
incumbent  LEC  that  may  be  less 
economically  efficient  than  incumbent 
LECs. 

213.  As  we  noted  in  the  NPRM,  our 
goal  is  to  establish  a  mechanism  to 
reduce  and  eliminate  the  TIC  in  a 
manner  that  fosters  competition  and 
responds  to  the  D.C.  Circuit's  remand. 
To  that  end,  we  below  identify  several 
costs  included  in  the  TIC  that  should  be 
reallocated  to  other  access  elements.  We 
conclude,  however,  that  on  the  present 
record,  we  cannot  immediately 
eliminate  the  TIC  entirely  through  these 
reassignments.  We  establish  a 
mechanism  that  should  substantially 
reduce  the  remaining  TIC  over  a  short, 
but  reasonable  period.  In  addition,  we 
will  in  the  near  futiu^  refer  a  broad 
range  of  separations  issues  to  a  Joint 
Board  for  purposes  of  determining 
whether  certain  costs  currently 
allocated  to  the  interstate  jurisdiction 
and  recovered  through  the  TIC  more 
properly  should  be  allocated  to  the 
intrastate  jurisdiction.  Finally,  we 
establish  the  means  by  which  the 
remaining  TIC  amounts  are  to  be 
recovered. 

a.  Reallocation  of  Costs  in  the  TIC 

214.  The  record  in  response  to  the 
NPRM  clearly  establishes  that  some 
costs  in  the  TIC  should  be  reallocated  to 
other  access  elements.  USTA,  in 
conjunction  with  the  incumbent  LECs, 
submitted  extensive  conunents  setting 
forth  an  incumbent  LEC  consensus 
explanation  of  the  causes  for  the  sums 
in  the  TIC  and  estimates  of  the  amounts 
associated  with  each  explanation.  While 
the  current  rulemaking  record  will  not 
permit  us  to  prescribe  specific  amounts 
that  individual  incumbent  LECs  must 
shift  from  the  TIC  to  specific  access  rate 
elements,  it  does  permit  us  to  direct 
incumbent  LECs  to  make  certain  cost 
reallocations  and  to  require  them  to 
calculate  the  appropriate  level  of  the 
reallocation  in  the  supporting  materials 
filed  with  the  tariffs  implementing  the 
changes.  Below,  we  discuss  each  of  the 
identified  causes  of  costs  being  included 
in  the  TIC  and  the  extent  to  which  costs 
should  be  reallocated  to  other  access 
elements  or  categories. 
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215.  In  this  Order,  we  do  not  address 
certain  rate  structure  issues  relating  to 
incumbent  LECs  subject  to  rate-of-retum 
regulation.  These  LECs  account  for 
relatively  few  access  lines.  In  some 
instances  we  direct  price  cap  LECs  to 
allocate  costs  to  new  rate  elements  that 
do  not  currently  exist  for  rate-of-return 
LECs.  We  anticipate  that  we  will 
propose  similar  rate  elements  in  the 
forthcoming  notice  of  proposed 
rulemaking  addressing  rate  structure 
issues  for  incumbent  LECs  subject  to 
rate-of-retum  regulation.  Recognizing 
the  expense  and  difficulties  of 
modifying  billing  systems,  we  conclude 
that,  until  the  rate  structure  issues  are 
resolved  for  rate-of-retum  companies, 
the  costs  allocated  to  new  elements  and 
any  residual  TIC  revenues  may  continue 
to  be  recovered  by  the  incumbent  LECs 
that  are  not  subject  to  price  cap 
regulation  through  per-minute  TIC  rates 
assessed  on  both  originating  and 
teraiinating  access. 

216.  As  their  primary  challenge  to  the 
incumbent  LEC  proposals  to  reallocate 
costs  from  the  TIC.  several  parties  argue 
that  we  should  use  forward-looking  cost 
principles,  or  TELRIC,  in  deteraaining 
how  much  to  shift  from  the  TIC  to  other 
access  categories.  Some  parties 
advocating  the  use  of  such  forward- 
looking  cost  standards  assert  that  any 
costs  not  meeting  these  forward-looking 
cost  standards  should  be  eliminated 
from  the  TIC,  and  the  incumbent  LECs 
should  not  be  permitted  to  recover  those 
amounts.  One  group  of  consumer 
advocates  proposes  that  we  need  not 
complete  TELRIC  studies  before 
substantially  reducing  the  TIC  because 
BA/NYNEX  has  already  proposed,  as 
part  of  their  access  charge  reform 
compromise  plan,  to  eliminate  up  to  80 
percent  of  the  TIC  pending  a 
determinaUon  of  "service  related"  costs 
by  the  Commission.  We  conclude, 
however,  that  immediate,  widespread, 
prescriptive  action  is  not  necessary  to 
pressure  access  rates  toward  market- 
based  levels.  Instead,  we  have 
determined  that  the  most  appropriate 
first  step  towards  access  reform  is  to 
make  the  current  rate  structure  as 
economically  efficient  as  possible 
within  the  limits  of  past  ratemaking 
practices.  These  practices  include 
setting  rates  based  on  interstate- 
allocated  costs,  subject  to  price  cap 
constraints  for  most  large  carriers.  As 
we  discuss  more  fully  in  Section  IV, 
below,  we  intend  in  the  future  to  rely 
primarily  on  market  forces,  with  a 
prescriptive  backdrop,  to  move  rates 
toward  forward-looking  economic  cost. 
Therefore,  because  we  currently  are  not 
prescribing  a  forward-looking  cost 


method  for  access  reform,  we  will 
require  reassignment  of  certain  TIC 
revenues  based  on  an  analysis  of  the 
separated,  booked  costs  already 
recovered  through  the  TIC. 

217.  SS7  costs.  Based  on  the  record 
before  us.  we  conclude  that  SS7  costs 
that  are  recovered  by  the  TIC  should  be 
removed  from  the  TIC  and  allocated  to 
the  traffic-sensitive  basket.  The  record 
demonstrates  that  these  costs  are  related 
to  the  signalling  function  and  should  be 
recovered  through  local  switching  or 
signalling  rate  elements.  The  costs  to  be 
removed  are  the  costs  of  signal  transfer 
points  (STPs)  that  were  included  in  the 
tandem-switching  category  for 
jurisdictional  separations  purposes  and 
the  cost  of  the  link  between  the  end 
office  and  the  STP  Uiat  is  used  only  for 
SS7  signalling.  The  incxmibent  LECs 
shall  distribute  the  STP  costs 
reallocated  from  the  TIC  to  local 
switching  or.  if  the  incumbent  LEC  has 
established  an  unbundled  signalling  rate 
structure,  to  appropriate  SS7  elements, 
in  tariffs  filed  to  be  effective  January  1. 
1998.  The  incumt)ent  LEC  shall 
distribute  the  costs  of  the  link  between 
the  local  switch  and  the  STP  that  are 
included  in  the  TIC  to  local  switching 
or,  if  provided,  to  the  call-setup  charge. 
This  change  means  that  the  incumbent 
LECs'  SS7  prices  will  reflect  the  full 
cost  of  providing  SS7  signalling  and 
provide  the  proper  price  signals  to 
developers  of  new  services  utilizing 
SS7.  We  decline  to  adopt  the  suggesUon 
of  US  West  that  we  reallocate  SS7  costs 
to  services  in  the  trunking  basket.  As  we 
conclude  below  in  conjunction  with  our 
consideration  of  the  SS7  rate  structure, 
the  costs  being  reallocated  are 
appropriately  included  in  the  traffic- 
sensitive  basket. 

218.  Tandem  switching  costs.  Several 
parties  argue  that  the  tandem  switching 
rate  must  be  set  to  reflect  the  cost  of 
providing  the  service.  In  the  precedmg 
section,  we  modified  the  existing 
tandem-switched  transport  rate 
structure  and  revised  certain  of  the 
pricing  rules  applicable  to  elements  of 
tandem-switched  transport  to  estabUsh  a 
cost-based  structiue  and  to  respond  to 
the  court  remand  in  CompTel  v.  FCC. 
The  revised  pricing  rules  applicable  to 
tandem  switching  include  two  separate 
elements— a  flat-rated  port  charge  to  be 
assessed  when  a  port  is  dedicated  to  a 
single  customer  and  a  per  minute  charge 
to  be  assessed  for  the  traffic-sensiUve 
portion  of  the  tandem  switch.  In  three 
approximately  equal  aimual  steps, 
beginning  January  1, 1998,  we  require 
reallocation  of  all  tandem-switching 
revenues  currently  allocated  to  the  TIC 
to  the  tandem-switching  rate  element. 
As  a  result  of  this  modificadon.  the  total 


revenues  recovered  through  the  tandem 
switching  rates  will,  subject  to  price  cap 
limits,  increase  to  the  level  of  costs 
assigned  to  the  interstate  jurisdiction  by 
the  separations  process  at  the  end  of  our 
plan.  Equivalent  changes  to  the  amounts 
recovered  through  the  TIC  must  be 
made  to  ensure  that  over-recovery  does 
not  occur.  After  this  adjustment,  in     . 
accordance  with  the  CompTel  remand, 
and  to  facilitate  the  development  of 
economically-efficient  competition  for 
tandem-switching  services,  the  TIC  will 
not  recover  any  costs  that  are 
attributable  to  tandem  switching. 

219.  DSl /voice-grade  multiplexer 
costs.  We  conclude  that  the  costs  of 
DSl/voice-grade  multiplexing 
associated  writh  analog  local  switches 
should  be  reassigned  to  the  newly 
created  trunk  ports  category  within  the 
traffic  sensiUve  basket.  Analog  switches 
require  a  voice-grade  interface  on  the 
trunk-side  of  die  end  office  switch.  Our 
separations  rules  assign  the  costs  of 
DSl/voice-grade  multiplexers  to  the 
cable  and  wire  category.  The  costs  of 
these  multiplexers  associated  with 
switched  access  were  originally 
included  in  the  Part  69  transport 
revenue  requirement.  The  revised 
transport  mles  adopted  in  1992 
established  transport  rates  based  on  DSl 
switch  interfaces,  and  dius  die  rates  did 
not  include  die  costs  of  DSl/voice-grade 
multiplexers.  The  costs  of  die  DSl/ 
voice-grade  multiplexers  are,  therefore, 
included  in  die  TIC.  Therefore,  die  costs 
associated  widi  DSl/voice-grade 
multiplexing  associated  widi  analog 
local  switches  should  be  reassigned  to 
the  tmnk  ports  category  widiin  die 
traffic  sensitive  basket,  to  be  considered 
in  conjunction  widi  die  development  of 
appropriate  rates  for  trunk  ports,  in 
tariffs  filed  to  become  effective  JanuMy 
1. 1998.  This  will  make  recovery  of  die 
costs  necessary  to  use  an  analog  switch 
port  equivalent  to  die  recovery  of  digital 
switch  port  costs,  in  which  the 
multiplexing  hmction  is  included  m  die 

port  itself.  ,  ^    ... 

220.  Host/remote  trunking  costs.  We 
agree  widi  die  parties  diat  allege  diat  die 
costs  of  host/remote  links  not  recovered 
by  the  current  tandem-switched 
transport  rates  should  be  included  in 
the  tandem-switched  transport  category. 
The  record  reflects  diat  die  rates  for 
carrying  traffic  between  the  host  and  a 
remote  switch,  for  which  die  tandem- 
switched  transport  rates,  bodi  fixed  and 
per  mile,  are  assessed,  do  not  recover 
the  full  costs  of  diis  transmission 
service.  These  charges  for  hostyremote 
service  are  in  addition  to  charges  diat  an 
DCC  is  assessed  for  eidier  direct-tmnked 
transport,  or  tandem-switched  transport, 
between  die  serving  wire  center  and  die 
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host  end  office.  This  reassignment  will 
ensure  that  these  transmission  costs  will 
be  recovered  from  those  using  the 
transmission  facilities,  and  must  be 
included  in  tariff  filings  to  become 
effective  January  1.  1998.  We  reject 
NECA's  suggestion  that  we  include 
these  costs  in  local  switching  on  the 
theory  that  remote  facilities  are  installed 
when  it  is  more  cost  effective  to  do  that 
than  it  is  to  install  a  new  switch  at  the 
remote  location.  That  would  require  all 
users  of  local  switching  to  pay  for  these 
host/remote  transmission  facilities. 
Imposing  the  hpst/remote  transmission 
cost  on  the  users  of  host/remote 
facilities  is  more  cost  causative  and  will 
facilitate  the  development  of  access 
competition. 

221.  Additional  multiplexers 
associated  with  tandem  switching. 
Based  on  the  record  before  us,  we 
conclude  that  an  KC's  decision  to 
utilize  tandem-switched  transport 
imposes  the  need  for  additional 
multiplexing  on  each  side  of  the  tandem 
switch.  The  revised  tandem-switched 
transport  rate  structure  provides  for 
these  multiplexers.  For  price  cap  LECs, 
recovery  of  the  costs  associated  with  the 
multiplexers  should,  therefore,  be 
shifted  from  the  TIC  to  the  tandem- 
switched  transport  category  as  of 
January  1,  1998,  as  explained  in  Section 
in.C.  This  realignment  of  costs  helps 
ensure  that  tandem-switched  transport 
rates  are  cost  based,  as  required  by  the 
CompTel  decision,  and  facilitates 
competitive  entry  for  those  services. 

222.  Use  of  actual  minutes  of  use 
rather  than  an  assumed  9000  minutes  of 
use.  The  data  in  the  record  provided  by 
USTA  and  other  incumbent  LECs 
support  a  finding  that  for  many 
incumbent  LECs,  especially  those 
serving  less  densely  populated  areas, 
the  assumed  9000  minutes  of  use  per 
circuit  is  far  higher  than  actual  minutes 
of  use.  A  tandem-switched  transport 
rate  derived  by  dividing  the  cost  of  a 
circuit  by  an  assumed  usage  level  does 
not  recover  the  costs  of  the  circuit  when 
the  actual  usage  is  below  that  level.  The 
costs  not  recovered  through  tandem- 
switched  transport  rates  based  on  our 
current  9000  minutes  of  use  assumption 
are  being  recovered  through  the  TIC.  In 
the  preceding  section,  we  conclude  that 
the  pricing  of  tandem-switched 
transport  transmission  should  be  based 
on  the  actual  average  minutes  of  use  on 
the  shared  circuits  and  that  such  pricing 
would  produce  a  cost-based  rate. 
Accordingly,  costs  should  be  removed 
frtjm  the  TIC  equal  to  the  additional 
revenues  realized  from  the  new  tandem- 
switched  transport  rates  when  it  is 
implemented  in  accordance  with  the 


rate  structure  established  in  Section 

m.c. 

223.  Central  Office  Equipment  (COE) 
Maintenance  Expenses.  The  record  in 
this  proceeding  demonstrates  that 
allocating  COE  maintenance  expenses 
on  the  basis  of  combined  COE 
investment  produces  misallocations  of 
these  expenses  among  access  services. 
USTA  correctly  traces  this  problem  to 
the  Part  36  separations  rules;  the 
problem  is  then  tracked  in  our  Part  69 
cost  allocation  rules.  Under  our  current 
rules,  COE  maintenance  expenses  are 
allocated  among  separations  categories, 
and  then  access  services,  based  on  the 
combined  investment  in  the  three 
categories  of  the  COE  plant  being 
maintained — Central  Office  Switching, 
Operator  Systems,  and  Central  Office- 
Transmission — rather  than  on  the 
individual  investment  in  each  of  those 
categories.  As  a  result,  a  portion  of  the 
expense  of  maintaining  local  switches 
and  operator  systems  is  recovered  in 
rates  for  conunon  line,  transport,  and 
special  access  even  though  those  do  not 
utilize  any  local  switching  or  operator 
systems.  Correcting  this  misallocation 
through  changes  to  Part  36  would 
require  referral  to  a  Federal-State  Joint 
Board  and  therefore  could  not  be  done 
in  this  proceeding.  The  misallocation 
can,  however,  be  corrected  by  modifying 
section  69.401  of  our  rules,  47  CFR 

§  69.401,  to  provide  that  the  COE 
expenses  assigned  to  the  interstate 
jurisdiction  should  be  allocated  on  the 
basis  of  the  allocation  of  the  specific 
type  of  COE  investment  being 
maintained,  and  we  make  the  correction 
here.  This  will  shift  some  costs  to  local 
switching  from  common  line  and 
transport,  and  result  in  more  cost-based 
rates.  This  shift  must  be  reflected  in 
tariff  filings  to  be  effective  January  1, 
1998.  We  also  plan  to  refer  the 
underlying  separations  issue  to  a  Joint 
Board  for  its  recommendation. 

224.  Separations-related  causes. 
Several  inciunbent  LECs  argue  that  a 
substantial  portion  of  the  TIC  can  be 
traced  to  decisions  separating  costs 
between  the  interstate  and  intrastate 
jurisdictions.  As  explained  by  USTA 
and  incumbent  LECs,  the  largest  portion 
of  the  amounts  recovered  by  the  TIC 
results  from  the  differences  in  the 
jurisdictional  separations  allocation 
procedures  for  message  (i.e.,  switched) 
services  and  special  access  services,  and 
from  the  consequent  effects  of  the 
Commission's  decision  to  use  special 
access  rates  to  establish  transport 
transmission  rates  when  the 
Commission  restructured  transport 
rates.  The  current  jurisdictional 
separations  process  separates  the  costs 
of  message  services  based  on  average 


cost  factors;  costs  of  DSl  and  DS3 
special  access  services,  in  contrast,  are 
separated  using  unit  costing  methods. 
Because  of  the  differences  in  these 
separations  methodologies,  special 
access-derived  rates  reflect  the  costs  of 
transport  in  areas  in  which  special 
access  services  are  most  often  offered 
(urban,  higher  density  areas),  and  do  not 
reflect  the  costs  of  transport  in  rural, 
less  dense  areas.  Another  alleged 
separations-related  cause  of  the  amounts 
in  the  TIC  is  the  use  of  circuit 
termination  counts  in  the  separations 
process  to  allocate  costs  between  special 
access  and  switched  services  before  they 
are  allocated  between  federal  and  state 
jurisdictions.  This  practice  appears  to 
allocate  costs  disproportionately  to 
switched  services.  The  incumbent  LECs 
assert  that  the  use  of  direct  costing 
methods  would  assign  many  of  these 
costs  to  local  and  intrastate  services  and 
to  interstate  services  other  than 
transport.  If  the  Joint  Board  on 
Jurisdictional  Separations  takes  action 
to  address  this  issue,  we  will  then 
consider  what  corresponding 
reallocations  should  be  made. 

225.  We  find  that  some  of  the 
remaining  costs  recovered  by  the  TIC 
result  fit)m  at  least  two  different  causes: 
(1)  the  separations  process  assigned 
costs  differently  to  private  line  and 
message  (i.e.,  switched)  services, 
resulting  in  costs  allocated  to  special 
access  being  lower  than  those  allocated 
to  the  message  category,  even  though 
the  two  services  use  comparable 
facilities — rates  for  direct-trunked 
transport  and  the  transmission 
component  of  tandem-switched 
transport,  which  are  switched  services, 
therefore,  do  not  recover  the  full  amount 
of  separated  costs;  and  (2)  the  cost  of 
providing  transport  services  in  less 
densely  populated  areas  is  higher  than 
that  reflected  by  transport  rates  derived 
from  those  special  access  rates.  The 
existing  record  is  inadequate  to  permit 
us  to  identify  more  costs  that  could 
clearly  be  reallocated  to  interstate 
services.  Furthermore,  the  record 
indicates  that  some  residual  TIC  costs 
may  be  appropriately  allocated  to 
intrastate  services.  Because  we  will  soon 
be  considering  a  NPRM  of  Proposed 
Rulemaking  to  refer  to  a  Joint  Board 
questions  regarding  separations,  we  will 
leave  the  determination  of  the  ultimate 
allocation  of  the  remaining  costs 
recovered  by  the  TIC  until  the 
conclusion  of  that  proceeding. 

226.  Incumbent  LEG  parties  generally 
contend  that  special  access  rates 
provided  an  acceptable  initializing 
pricing  level  for  transport  transmission 
services  in  geographic  areas  where 
significant  amounts  of  special  access 
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services  are  provided,  but  do  not  reflect 
the  cost  of  providing  transport  service  in 
low-dansity  areas  in  which  special 
access  services  are  not  as  widespread. 
We  recognize  that  rates  for  direct- 
trunked  transport  and  for  the 
transmission  component  of  tandem- 
switched  transport,  because  they  were 
established  based  on  special  access 
rates,  do  not  reflect  the  full  cost  of 
providing  transport  services  in  higher- 
cost,  rural  areas.  Because  none  of  our 
other  facilities-based  rate  elements 
recover  costs  reflecting  this  differential, 
we  conclude  that  the  additional  costs  of 
rural  transport  currenUy  are  recovered 
through  the  TIC.  On  the  basis  of  the 
current  record,  however,  we  are  unable 
to  quantify  these  cost  differentials. 
Moreover,  based  on  differences  in 
network  architectures,  population 
density  variations,  topography,  and 
other  factors  that  vary  among  LECs,  we 
find  that  transport  cost  differentials  are 
also  likely  to  vary  greatly  among 
incumbent  LECs  and  among  study  areas 
served  by  the  same  incumbent  LEC.  We 
do  not  believe,  however,  that  we  need 
to  quantify  these  differences  in  this 
Order  to  ameliorate  this  distortion 
caused  by  the  current  rate  structiue, 
because  the  requirements  set  forth  in  the 
next  paragraph  will  address  this  issue. 
227.  If  an  incumbent  LEC  deaverages 
its  transport  rates,  either  by 
implementing  zone-density  pricing 
under  our  rules,  47  CFR  §  69.123,  or  by 
waiver,  the  underlying  predicate  is  that 
the  costs  in  low-density  areas  are  higher 
than  those  in  higher-density  areas.  The 
rates  it  sets  for  the  different  areas  should 
reveal  a  cost  differential  of  at  least  that 
magnitude  between  low-density  and 
high-density  areas  served  by  that  LEC. 
When  an  incumbent  LEC  deaverages 
transport  rates,  therefore,  we  require  it 
to  reallocate  additional  TIC  amounts  to 
facilities-based  transport  rates,  reflecting 
the  higher  costs  of  serving  lower-density 
areas.  The  reallocation  we  require  here 
will  permit  inciunbent  LECs,  in 
deaveraging  their  transport  rates,  to 
achieve  cost-based  transport  rates  while 
ensiuing  that  a  significant  portion  of 
costs  reflecting  the  geographic  cost 
difference  are  removed  firom  the  TIC. 
Each  incimibent  LEC  must  reallocate 
costs  from  the  TIC  each  time  it  increases 
the  deaveraging  differential.  We  find 
that  any  incumbent  LEC  that  has  already 
deaveraged  its  rates  must  move  an 
equivalent  amount  from  the  TIC  to  its 
transport  services.  Under  any  of  these 
scenarios,  the  costs  shall  be  reassigned 
to  direct-tnmked  transport  and  tandem- 
switched  transport  categories  or 
subcategories  in  a  manner  that  reflects 
the  ^ay  deaveraging  is  being 


implemented  by  the  incumbent  LEC.  We 
do  not  require  incumbent  LECs  that 
average  their  transport  rates  to  make  a 
similar  reallocation  at  this  time,  because 
of  the  difficulty  in  determining  the 
amount  to  be  reallocated. 

228.  Price  Cap  Implementation  issues. 
For  purposes  of  phasing  out  the  TIC,  we 
are  keeping  the  TIC  in  its  own  service 
category  in  the  trunking  basket.  The 
reallocation  of  costs  from  the  TIC  to 
other  access  elements  will  require  price 
cap  LECs  to  adjust  their  price  cap 
indices  (PCIs)  and  service  band  indices 
(SBIs)  to  reflect  the  new  revenue 
streams.  To  accomplish  these 
reallocations,  price  cap  LECs  shall  make 
exogenous  adjustments  to  their  PCIs  and 
SBIs  that  are  targeted  to  the  indices  in 
question,  rather  than  applying  the 
exogenous  adjustment  proportionately 
across  all  categories  in  the  affected  price 
cap  basket.  Thus,  when  a  reallocation 
occiu^  within  a  price  cap  basket,  only 
the  affected  SBIs  will  be  adjusted.  When 
the  reaUocation  affects  service 
categories  in  more  than  one  basket, 
however,  the  affected  PCIs  and  SBIs 
must  be  adjusted.  The  upward  or 
downward  adjustment  to  the  PCIs  and 
upper  SBIs  shall  be  calculated  as  the 
percentage  of  the  revenues  being  added 
or  subtracted  from  a  basket  or  category, 
divided  by  the  total  revenues  recovered 
through  the  basket  or  category  at  the 
time  of  the  adjustment.  For  example,  if 
ten  percent  of  the  revenues  are  being 
reallocated  from  a  service  category,  the 
category  upper  SBI  will  be  reduced  by 
ten  percent,  ff  that  revenue  amoimt  is 
only  three  percent  of  the  PCI  for  the 
basket,  the  PCI  is  reduced  by  three 
percent. 

b.  Treatment  of  Remaining  Costs 
Recovered  by  the  TIC 

229.  Residual  TIC  reduction  plan. 
After  the  costs  identified  above  have 
been  reallocated  to  other  access 
services,  some  costs  will  continue  to  be 
recovered  by  the  TIC.  While  it  is 
desirable  to  eliminate  the  TIC  as  soon  as 
possible  by  shifting  the  costs  recovered 
by  the  TIC  to  facilities-based  rates, 
referring  separations  questions  to  a  Joint 
Board  is  the  best  means  of  reaching  that 
ultimate  objective,  as  we  noted  earlier. 
Even  as  we  make  this  referral,  we  will 
require  incumbent  LECs  to  target  to  the 
TIC  price  cap  reductions  arising  in  any 
price  cap  basket  as  a  result  of  the 
application  of  the  "GDP-PI  minus  X- 
factor"  formula  until  the  per-minute  TIC 
is  eliminated,  as  many  parties  have 
suggested.  These  parties  submit  that  this 
targeting  will  permit  incimibent  LECs  to 
manage  the  reduction  in  revenues 
recovered  by  the  TIC,  while  reducing 
the  amount  at  issue  in  the  TIC.  Sprint 


states  that,  using  a  targeting  approach, 
we  would  not  need  to  address  the  cost 
allocation  issues  raised  by  Part  36  and 
Part  69.  Targeting  these  price  cap 
reductions  to  the  TIC  reduces  the  TIC 
over  a  reasonable  period,  thereby 
ultimately  substantially  reducing  what 
is  widely  recognized  to  be  an  inefficient 
aspect  of  the  access  rate  structure.  We 
require  price-cap  LECs  to  begin  these 
targeted  X-factor  reductions  to  the  TIC 
in  tariff  filings  to  become  effective  July 
1,  1997. 

230.  "Targeting  PCI  reductions  to  the 
per-minute  TIC  will  not  change  the 
overall  revenue  levels  that  our  price  cap 
mechanisms  permit  incumbent  LECs  to 
receive.  We  have  reallocated  those  costs 
that  the  record  shows  are  clearly  related 
to  other  facilities-based  elements.  The 
upcoming  separations  proceeding  may 
provide  additional  data  that  will  permit 
us  to  reallocate  more  costs  to  facilities- 
based  rate  elements,  or  to  the  intrastate 
jiu-isdiction.  The  approach  we  take  is  a 
reasonable  response  to  the  D.C.  Circuit's 
remand  directive,  and  establishes  a  plan 
that  should  substantially  reduce  the  TIC 
within  a  reasonable  period,  pending 
review  of  the  jurisdictional  separations 
process. 

231.  We  reject  ALTS'  allegation  that 
targeting  the  productivity  factor  to  the 
TIC  undercuts  the  rationale  for  the  "just 
and  reasonable"  status  of  all  price-cap 
rates,  which  ALTS  contends  is 
dependant  on  the  widespread 
application  of  the  X-factor.  The  targeting 
approach  that  we  adopt  will  eliminate 
anticompetitive  aspects  of  the  TIC, 
which  promotes  inefficient  entry  into 
the  transport  market  by  imposing  some 
transport  costs  on  KCs  that  do  not 
cause  the  costs  to  be  incurred.  In 
addition,  by  spreading  cxurent  TIC 
revenues  across  all  price  cap  PCIs  and 
SBIs,  our  targeting  method  does  not 
offer  TIC  revenues  special  insulation 
against  the  pressures  of  the  competitive 
marketplace,  as  would  some  proposals 
to  bulk-bill  the  TIC  to  KCs.  We  also 
decline  to  adopt  the  approach  of 
spreading  the  remaining  costs  recovered 
by  the  TIC  proportionately  among  all 
transport  services,  as  proposed  by  State 
Consumer  Advocates.  That  approach 
might,  because  of  the  unknown  natiire 
of  the  costs  that  will  remain  in  the  TIC, 
result  in  an  excessive  reallocation  to 
transport. 

232.  The  D.C.  Circuit  instructed  us  to 
revise  our  transport  rate  structure  rules 
to  be  more  consistent  with  cost- 
causation  principles.  There  is 
conflicting  evidence  in  the  record 
concerning  the  nature  of  the  costs 
contained  within  the  residual  TIC;  these 
costs  may  be  traffic  sensitive  or  NTS 
and  may  be  associated  with  common 
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line,  transport  or  switching  services. 
BA/NYNEX  states,  without  explanation, 
that  the  costs  in  the  TIC  are  NTS  in 
nature.  To  the  extent  that  some  portion 
of  the  residua]  TIC  has  its  origin  in  the 
methods  used  to  separate  cable  and  wire 
facilities  between  the  regulatory 
jurisdictions,  it  seems  likely  that  BA/ 
NYNEX  is  partially  correct  in  this 
assertion.  The  evidence,  however,  does 
not  clearly  resolve  this  issue. 

233.  If  the  costs  remaining  in  the 
residual  TIC  are  NTS,  as  BA/NYNEX 
suggests,  then  traffic-sensitive  recovery 
could  artificially  raise  per-minute  rates 
for  interstate  access.  These  higher  per- 
minute  access  rates  could  distort  the 
market  for  interstate  toll  services  by 
artificially  suppressing  demand  for 
interstate  toll  services  and  by 
encouraging  users  that  efficiently  could 
make  use  of  the  network  to  instead  seek 
other  alternatives.  Conversely,  if  costs 
remaining  in  the  residual  TIC  are  usage- 
sensitive,  fiat-rating  may  also  create  a 
distortion  by  encouraging  inefficient 
overuse  of  interstate  toll  services. 
Because  the  limited  evidence  in  the 
record  suggests  that  at  least  some 
amount  of  the  residual  TIC  represents 
NTS  costs,  and  because  we  wish  to  see 
that  consumers  enjoy  the  benefits  of 
usage  of  the  network  to  the  greatest 
extent  possible,  we  find  that  we  should 
err,  if  at  all,  on  the  side  of  NTS  recovery 
of  these  costs.  For  elements  not 
demonstrably  reflecting  usage-sensitive 
costs,  therefore,  we  find,  on  t>alance, 
compelling  policy  arguments  in  favor  of 
flat-rated  pricing  because  usage- 
sensitive  recovery  of  any  NTS  costs 
artificially  suppresses  demand  for 
interexchange  calling  by  inflating  per- 
minute  rates.  In  the  absence  of 
definitive  evidence  as  to  the  nature  of 
the  residual  TIC  amounts,  we  conclude 
that  the  public  interest  would  be  better 
served  by  imposing  these  costs  on  IXCs 
on  a  flat  per-line  basis,  rather  than  on 

a  per-minute  basis. 

234.  Accordingly,  we  seek  to  migrate 
the  current  usage-based  charges  into 
flat-rated  charges  as  quickly  as  possible 
consistent  with  avoiding  short-term 
market  distortions.  We  do  that  by:  (1) 
On  July  1,  1997,  drawing  down  the  per- 
minute-of-iise  residual  TIC  charge  by 
targeting  the  price  cap  productivity  {X- 
factor)  adjustment  to  the  trunking  PCI 
and,  specifically,  the  TIC  SBI,  thus 
effectively  spreading  those  residual  TIC 
revenues,  which  otherwise  would  be 
recovered  exclusively  on  a  minute  of 
use  basis,  among  the  universe  of  (both 
traffic-sensitive  and  NTS)  access 
services  and  moving  TIC  recovery  closer 
to  flat-rated  recovery;  (2)  starting  in 
January  1998,  recovering  remaining 
residual  TIC  revenues  through  PICC 


charges  each  year,  subject  to  the  PICC 
cap;  and  (3)  drawing  down  any 
remaining  residual  per-minute  TIC 
revenues  each  July  by  targeting  the 
annual  X-Factor  adjustments  to  those 
revenues. 

235.  The  targeting  of  price  cap 
productivity  reductions  to  the  TIC  will 
be  accomplished  in  the  following 
manner.  Because  the  price  cap  LECs 
will  not  have  reallocated  facilities-based 
costs  contained  in  the  TIC  before  they 
file  tariffs  to  be  effective  July  1,  1997, 
we  first  direct  the  price  cap  LECs  to 
compute  their  anticipated  "residual" 
TIC  amount  by  excluding  revenues  that 
are  expected  to  be  reassigned  on  a  cost- 
causative  basis  to  facilities-based 
charges  in  the  future,  pursuant  to  the 
transition  plan  described  in  this  Order. 
To  determine  TIC  amounts  so  excluded, 
NYNEX,  BellSouth,  U  S  West,  and  Bell 
Atlantic  shall  use  the  residual  TIC 
percentage  estimates  contained  in 
USTA's  ex  parte  letter  filed  May  2, 
1997,  to  compute  their  respective 
anticipated  residual  TICs.  These 
percentages  are  as  follows:  NYNEX, 
77.63  percent;  BellSouth,  56.93  percent; 
U  S  West,  59.14  percent;  and  Bell 
Atlantic,  63.96  percent.  SBC 
Communications  shall  use  the  cost  data 
for  SWBT,  Pacific  Bell,  and  Nevada  Bell 
contained  in  its  ex  parte  letter  filed 
April  24,  1997  to  estimate  its  residual 
TICs.  These  percentages,  calculated 
from  TIC  data  supplied,  are:  SWBT, 
69.11  percent;  Pacific  Bell  and  Nevada 
Bell  combined,  53.52  percent.  Each 
remaining  price  cap  LEC  shall  estimate 
a  "residual"  TIC  in  an  amount  equal 4o 
55  percent  of  its  current  TIC  revenues. 
For  these  remaining  price  cap  LECs,  we 
find  that  this  55  percent  level  represents 
a  reasonable,  but  conservative  estimate. 
The  55  percent  level  corresponds 
approximately  to  the  lowest  residual 
TIC  percentage  identified  in  the  record, 
and  three  of  the  price  cap  LECs  that 
submitted  data  on  the  record  are  within 
a  few  percentage  points  of  this  level.  We 
therefore  find  that  residual  TIC 
estimates  at  the  55  percent  level  for 
companies  that  have  not  developed 
actual  percentage  estimates  on  the 
record  will  be  reasonable,  but  will  also 
minimize  the  risk  that  we  will  eliminate 
facilities-based  TIC  costs  with  targeted 
X-factor  price  cap  reductions. 

236.  The  "GDP-PI  minus  X" 
adjustments  LECs  ordinarily  would 
apply  to  each  of  their  price  cap  indices 
(i.e.,  revenues)  for  the  July  1,  1997, 
annual  filing  shall  be  applied  by  LECs 
to  reduce  their  calculated  anticipated 
"residual"  TIC  revenues.  For  tariffe  to 
become  effective  July  1,  1997,  the  price 
cap  LECs  shall  calculate  the  annual 
price  cap  reduction  resulting  &om  the 


application  of  the  productivity 
adjustment  to  each  basket  other  than  the 
interexchange  basket,  and  shall  sum  the 
dollar  effects  of  the  adjustment.  If  the 
effect  is  to  reduce  PCIs,  the  dollar 
amount  shall  be  targeted  completely  to 
the  trunking  basket  PCI  and  the  TIC  SBI. 
without  changing  the  PCIs  or  SBIs  for 
any  other  basket  or  service  category.  The 
percentage  reduction  in  the  PCI  and  SBI 
shall  equal  the  ratio  of  the  total  dollar 
effect  of  the  price  cap  annual 
adjustment  to  the  dollar  value  of  the  PCI 
and  SBI,  respectively.  If  the  effect  of  the 
productivity  adjustment  would  increase 
the  PCIs,  the  PCIs  shall  be  adjusted  in 
their  usual  fashion,  and  no  targeting  to 
the  TIC  shall  occur.  This  avoids 
exacerbating  an  already  inefficient 
aspect  of  the  access  rate  structure. 

237.  Price  cap  LECs  will  begin 
reallocation  of  facilities-based  TIC 
components  on  January  1,  1998.  At  that 
time,  the  price  cap  LECs  should  all  have 
actual  cost  data  reflecting  the  facilities- 
based  components  of  the  TIC.  If,  at  that 
time,  any  price  cap  incumbent  LEC 
determines  that  its  use  of  the  applicable 
residual  TIC  estimate,  above,  resulted  in 
more  PCI  reductions  being  targeted  to 
the  interconnection  charge  in  its  tariff 
filing  to  become  effective  on  July  1, 
1997,  than  were  required  to  eliminate 
the  per-minute  interconnection  charge, 
then  that  price  cap  LEC  shall  make 
necessary  exogenous  adjustments  to  its 
PCIs  and  SBIs  to  reverse  the  effects  of 
the  excess  targeting. 

238.  For  tariff  filings  to  become 
effective  July  1,  1998,  and  aimually  in 
July  thereafter,  all  price  cap  LECs  will 
have  actual  cost  data  reflecting  the 
facilities-based  components  of  the  TIC 
and  will  be  able  to  target  reductions  to 
actual  anticipated  residual  per-minute 
TIC  amounts  without  resort  to  the 
percentage  estimates  prescribed  above. 
For  these  filings,  "GDP-Pl  minus  X" 
adjustments  similar  to  those  described 
above  shall  be  targeted  to  the  trunking 
basket  PCI  and  the  TIC  SBI  to  reduce 
residual  per-minute  TIC  amounts 
recovered  through  per-minute 
originating  and  terminating  access 
charges. 

239.  To  avoid  the  adverse  effects  of 
per-minute  pricing  of  costs  that  may  be 
NTS,  we  require  price  cap  LECs  to 
recover  residual  TIC  amounts  not 
otherwise  eliminated  by  targeted  X- 
factor  reductions,  described  above, 
through  the  flat-rated  PICC  to  the  extent 
the  PICC  is  below  its  ceiling.  In  order  to 
ensure  that  primary  residential  and 
single  line  business  subscribers  do  not 
pay  more  than  their  fair  share  of  the 
residual  TIC,  however,  we  prohibit  price 
cap  LECs  from  charging  a  PICC  on 
primary  residential  or  single-line 
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business  lines  that  recovers  TIC 
revenues  that  exceed  residual  TIC 
revenues  permitted  under  our  price  cap 
rules  divided  by  the  total  number  of 
access  lines.  As  the  PICC  caps  increase 
each  year,  more  of  the  residual  TIC 
charge  can  be  included  in  the  flat-rated 
PICC.  Any  residual  TIC  amoimts  that 
cannot  be  recovered  through  the  PICC 
shall  be  recovered  on  a  per-minute  basis 
from  originating  traffic,  subject  to  a  cap 
on  per-minute  originating  access 
charges,  as  explained  in  Section  QI.A, 
above.  If  this  cap  is  exceeded,  the 
residual  TIC  shall  be  recovered  through 
per-minute  terminating  switched  access 
rates.  Although  a  portion  of  the  residual 
TIC  will  be  recovered  through  PICC 
charges,  the  TIC  will  remain  in  the 
trunking  basket.  Therefore,  to  ensure 
that  excess  headroom  is  not  created  in 
the  trunking  basket,  price  cap  LECs 
shall  include  the  TIC  revenues  received 
from  the  flat-rated  PICC  in  calculating 
the  API  for  the  trunking  basket  and  the 
SBI  for  the  TIC. 

240.  The  policies  adopted  when  the 
TIC  was  created  require  incumbent 
LECs  to  assess  the  TIC  on  all  minutes 
that  interconnect  with  the  incumbent 
LEC  switched  access  network,  including 
minutes  that  transit  a  CAP's  transport 
network  without  using  any  incumbent 
LEC  transport  facilities.  As  we  noted  in 
the  NPRM,  and  as  some  commenters 
assert,  if  the  incumbent  IJEC's  transport 
rates  are  kept  artificially  low  and  the 
difference  is  recovered  through  the  TIC, 
competitors  of  the  incumbent  LEC  pay 
some  of  the  incumbent  LECs  transport 
costs.  In  a  recent  arbitration  between 
Teleport  and  US  West,  the  Colorado 
Commission  has  precluded  US  West 
from  imposing  the  TIC  on  competitors 
for  the  portion  of  transport  that  US  West 
does  not  provide.  See  TCG  Colorado 
Petition  for  Arbitration  Pursuant  to  sec. 
252(b)  of  the  Telecommunications  Act 
of  1996  to  Establish  an  Interconnection 
Agreement  with  US  West,  Docket  No. 
96A-329T,  Decision  Regarding  Petition 
for  Arbitration,  Decision  No.  C96-1186 
(adopted  November  5,  1996);  TCG 
Colorado  Petition  for  Arbitration 
Pursuant  to  sec.  252(b)  of  the 
Telecommunications  Act  of  1996  to 
Establish  an  Interconnection  Agreement 
with  US  West,  Docket  No.  96A-329T. 
Order  Denying  Applications  for 
Rehearing,  Reargument,  or 
Reconsideration,  Decision  No.  C96- 
1344  (adopted  December  18, 1996),  at 
1 1.B.1.4.  We  find  that  our  current 
policy,  which  requires  competitive 
entrants  to  pay  the  TIC  even  in  cases 
where  it  provides  its  own  transport,  is 
inconsistent  with  the  procompedtive 
goals  of  the  1996  Act.  We  therefore 


modify  our  rules  to  permit  incumbent 
LECs  to  assess  any  per-minute  residual 
TIC  charge  only  on  minutes  that  utilize 
inciunbent  LEC  transport  facilities,  and 
not  on  any  switched  minutes  of  CAPs 
that  interconnect  with  the  incumbent 
LEC  switched  access  network  at  the  end 
office. 

241.  Other  Approaches.  We  reject 
alternative  methods  for  recovering  the 
TIC  that  were  proposed  in  the  record. 
The  majority  of  the  incimibent  LEC 
parties  supported  recovering  any 
remaining  costs  in  the  TIC  by  t)ulk 
billing  such  amoimts  to  IXCs  based  on 
each  IXC's  share  of  revenues,  or 
presubscribed  lines.  Other  incumbent 
LECs  proposed  establishing  "public 
policy"  elements  to  recover  the  residual 
TIC.  These  approaches  would  insulate 
TIC  costs  from  the  pressures  of  the 
competitive  market  and  guarantee 
incumbent  LECs  the  recovery  of  these 
amounts,  even  where  such  costs  have 
resulted  from  inefficiencies  that  the 
competitive  market — but  not 
regulators — detected  and  otherwise 
would  eliminate.  This  would  be 
inconsistent  with  the  development  of  an 
efficient  competitive  market.  Oxu' 
resolution  of  the  TIC  will  allow  LECs  a 
reasonable  opportunity  to  recover  their 
costs,  without  providing  a  guarantee. 
We  also  reject  the  idea  of  spreading  the 
remaining  costs  recovered  by  the  TIC 
proportionately  over  all  transport 
services,  as  suggested  by  AARP,  et  al.  As 
we  noted  earlier,  some  of  the  remaining 
costs  in  the  TIC  may  implicate  certain 
Commission  decisions  separating  costs 
between  the  federal  and  state 
jurisdictions  and  thus  may  be  related  to 
services  other  than  transport.  We, 
therefore,  believe  that  awaiting  further 
consideration  by  a  Joint  Board  is  a  more 
practical  means  of  ultimately  resolving 
the  TIC  issue. 

242.  Some  parties  have  requested  that 
a  portion  of  the  costs  recovered  by  the 
TIC  should  be  considered  to  be 
universal  service  costs.  We  do  not  find 
this  argument  persuasive.  Elsewhere  in 
this  Order,  we  have  reallocated  the 
TIC's  identifiable  cost  components.  On 
the  basis  of  the  record  before  us,  we 
cannot  clearly  associate  the  remaining 
TIC  revenues  with  any  particular 
facilities  or  services.  The  parties  arguing 
that  these  costs  are  related  to  universal 
service  have  not  made  any  clear 
showing  as  to  the  source  of  these  costs 
or  demonstrated  why  they  believe  that 
these  TIC  revenues  are  either  costs  of 
universal  service  that  should  be 
recovered  from  the  universal  service 
fund  or  constituent  costs  of  supported 
services. 

243.  We  have  analyzed  the  effect  of 
the  reallocation  of  TIC  costs  and  the 


new  recovery  procedures  on  small 
business  entities,  including  small  LECs 
£md  new  entrants,  and  find  that  the 
changes  will  facilitate  the  development 
of  a  competitive  marketplace  by  moving 
incumbent  LEC  rates  toward  cost-based 
levels  and  by  eliminating  the  ability  of 
inciunbent  LECs  to  assess  the  TIC  on 
switched  access  minutes  that  do  not  use 
incumbent  LEC  transport  facilities. 
These  pricing  revisions  may  create  new 
opportunities  for  small  entities  wishing 
to  enter  the  telecommunications  market. 

E.  SS7  Signalling 

1.  Background 

244.  SS7  is  a  network  protocol  used 
to  transmit  signalling  information  over 
common  chaimel  signalling  networks. 
As  described  in  greater  detail  in  the 
NPRM,  signalling  networks  like  SS7 
establish  and  close  transmission  paths 
over  which  telephone  calls  are  carried. 
Signalling  networks  are  also  used  to 
retrieve  information  from  remote  data 
bases  to  enable  credit  card  and  collect 
calling.  SS7  systems  are  also  used  to 
transmit  information  needed  to  provide 
custom  local  area  signalling  services 
like  automatic  call  back. 

245.  An  SS7  network  consists  of 
several  primary  components — signalling 
points,  signal  transport  links,  and 
dedicated  lines  used  for  access  to  an 
incumbent  LECs  signalling  network 
(signal  links).  Signalling  points  are 
nodes  in  an  SS7  network  that  originate, 
transmit,  or  route  signalling  messages. 
There  are  three  principal  types  of 
signalling  points:  service  switching 
points  (SSPs),  service  control  points 
(SCPs),  and  signalling  transfer  points 
(STPs).  An  SSP  is  a  switch  that  can 
originate,  transmit,  and  receive 
messages  for  call  setup  and  database 
transactions.  An  SCP  serves  as  a 
database  that  stores  and  provides 
information  used  in  the  routing  of  calls, 
such  as  the  line  information  database 
(LIDB)  used  to  validate  calling  cards  or 
the  database  that  identifies  the 
designated  long-distance  carrier  for  toll- 
free  service.  An  STP  is  a  specialized 
packet  switch  that  performs  screening 
and  security  functions  and  switches  SS7 
messages  within  the  signalling  network. 

246.  Signal  transport  links  are 
facilities  dedicated  to  the  transport  of 
SS7  messages  within  the  incumbent 
LECs  signalling  network.  Finally, 
dedicated  network  access  lines  (DNALs) 
consist  of  dedicated  circuits  that 
transmit  queries  between  the  incumbent 
LECs  signalling  network  and  the 
signalling  networks  of  other  individual 
carriers,  such  as  DCCs.  A  carrier's  DNAL 
is  connected  to  an  incumbent  LECs 


31906      Federal  Register  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Rules  and  Regulations 


signalling  neiwork  through  a  port  on  an 
incumbent  LEC's  STP. 

247.  Under  the  interim  transport  rate 
structure,  incumbent  LECs  charge  IXCs 
and  other  access  customers  a  flat-rated 
charge  (dedicated  signalling  transport) 
under  Part  69  for  the  use  of  dedicated 
facilities  used  to  connect  to  the 
incumbent  LEC's  signalling  network. 
This  rate  element  has  two 
subelements — a  flat-rated  signalling  link 
charge  for  the  dedicated  network  access 
line  (dedicated  signalling  line)  and  a 
flat-rated  STP  port  termination  charge. 
Most  other  signalling  costs,  such  as 
costs  for  switching  messages  at  the  STP 
and  transmitting  messages  within  the 
signalling  network,  are  not  recovered 
through  facility-based  charges  and  thus 
most,  if  not  all,  of  these  costs  are 
embedded  in  the  TIC  or  in  the  local 
switching  charge  and  recovered  through 
per-minute-of-use  charges.  Retrieval  of 
information  from  databases  for  toU-firee 
calls  and  LIDB  databases,  however,  is 
charged  on  a  per-query  basis. 

248.  In  the  NPRM,  we  solicited 
comment  on  whether  the  Commission 
should  revise  its  rate  structure  for  SS7 
services  to  reflect  the  SS7  rate  structure 
implemented  by  Ameritech.  In  March, 
1996,  the  Commission  granted  a  waiver 
to  Ameritech,  allowing  it  to  restructure 
its  recovery  of  SS7  costs  through  four 
unbundled  charges.  These  charges 
correspond  to  various  functions 
performed  by  signalling  networks: 
signal  link,  STP  port  termination,  signal 
transport,  and  signal  switching. 

249.  The  Ameritech  waiver  was 
granted  to  allow  Ameritech  to  realign  its 
charges  for  SS7  services  more  closely 
with  the  manner  in  which  such  costs  are 
incurred.  Unbundling  of  SS7  services 
from  transport  and  local  switching 
ensures  that  transport  and  local 
switching  customers  do  not  pay  for  SS7 
services  they  do  not  use.  Unbundling 
also  enables  Ameritech  to  offer  SS7 
services  to  competing  providers  of  local 
exchange  and  exchange  access  services 
without  requiring  the  purchase  of  other 
elements  that  the  competitors  do  not 
need.  In  support  of  its  waiver  petition, 
Ameritech  noted  that  it  had  received 
numerous  customer  requests  for  such 
unbundling.  It  also  explained  that  it  had 
deployed  equipment  necessary  for 
measuring  third-party  usage  of  its  SS7 
networks,  enabling  the  company  to  bill 
its  SS7  services  separately  from  its 
switched  access  services. 

250.  The  NPRM  also  requested 
comment  on  whether  incumbent  LECs 
should  be  allowed  to  impose  separate 
charges  for  ISDN  User  Part  (ISUP) 
messages  and  Transaction  Capabilities 
Application  Part  (TCAP)  messages.  ISUP 
messages  are  used  to  set  up  and  take 


down  calls.  For  example,  ISUP  messages 
include  the  initial  address  message  used 
to  establish  and  close  the  transmission 
path  used  to  carry  a  telephone  call. 
TCAP  messages,  on  the  other  hand,  are 
used  to  carry  information  between  SSPs 
that  support  particular  services,  such  as 
toll  free  services,  LIDB  services  and 
certain  custom  local  area  signalling 
services  (CLASS)  like  automatic  call 
back.  We  noted  that  differentiation 
between  charges  for  ISUP  and  TCAP 
messages  may  be  economically  justified 
because  TCAP  messages  tend  to  be 
shorter  in  average  length  and  place 
lower  demands  on  the  signalling 
network  that  ISUP  messages. 

251.  The  NPRM  also  requested 
comment  regarding  the  appropriate 
placement  of  SS7  signalling  elements  in 
price  cap  baskets.  Currently,  STP  port 
termination  rates  and  charges  for  \he 
signalling  link,  or  DNAL,  ajpe  placed  in 
the  trunking  basket.  Because  both 
services  are  dedicated  to  particular  SS7 
customers,  rates  for  these  elements  are 
flat-rated.  We  requested  comment  on 
whether  the  STP  port  termination 
charge  should  be  placed  in  its  own 
service  category  in  the  traffic-sensitive 
basket.  We  noted  that  interconnectors 
can  provide  their  own  signalling  link, 
exposing  that  service  element  to  some 
measure  of  competition.  The  STP  port 
termination,  on  the  other  hand,  is 
relatively  insulated  from  competitive 
pressures  because  it  is  part  of  the 
incumbent  LEC's  STP  and  must  be 
purchased  from  the  incumbent  LEC 
under  existing  network  architectiire. 

2.  Discussion 

252.  As  we  noted  in  the  Ameritech 
SS7  Waiver  Order,  the  removal  of  SS7 
costs  from  the  local  switching  and 
transport  interconnection  charge  rate 
elements  would  benefit  access 
customers  that  pay  for  these  services  but 
do  not  actually  use  an  incumbent  LEC's 
signalling  services.  It  would  also  benefit 
alternative  local  service  providers  by 
enabling  them  to  purchase  separate  SS7 
services  from  incumbent  LECs  to 
support  their  provision  of  competing 
local  exchange  or  exchange  access 
services.  Unbundling  the  individual  SS7 
components  into  separate  charges 
would  further  promote  efficiency  by 
ensuring  that  signalling  charges  more 
accurately  reflect  the  costs  of  providing 
such  services.  Competitive  service 
providers  could  limit  their  signalling 
costs  by  purchasing  only  the  signalling 
elements  they  need.  Despite  these 
benefits,  however,  we  are  reluctant  to 
impose  on  incumbent  LECs  the  cost 
burden  of  installing  metering  or  other 
equipment  needed  to  measure  third 
party  usage  of  signalling  facilities.  In 


granting  Ameritech  a  waiver  to 
implement  its  unbundled  SS7  rate 
structure,  we  noted  that  Ameritech  had 
previously  installed  the  equipment  and 
other  facilities  needed  to  meter 
independent  signalling  usage.  Although 
we  encourage  actions  that  would 
promote  disaggregation  and  luibundling 
of  SS7  services,  we  will  not  require 
incumbent  LECs  to  implement  such  an 
approach  and  incur  the  associated 
equipment  costs  of  doing  so.  The  record 
indicates  that,  as  a  general  matter,  the 
costs  of  mandating  the  installation  of 
metering  equipment  may  well  exceed 
the  benefits  of  doing  so. 

253.  Instead,  we  will  permit 
incumbent  LECs  to  adopt  unbundled 
signalling  rate  structures  at  their 
discretion  and  acquire  the  appropriate 
measuring  equipment  as  needed  to 
implement  such  a  plan.  Specifically, 
incumbent  LECs  may  implement  the 
same  unbundled  rate  structure  for  SS7 
services  that  we  approved  in  the 
Ameritech  SS7  Waiver  Order.  We 
recognize,  however,  that  other  signalling 
rate  structures  may  achieve  the  same 
benefits  that  are  available  under  the 
Ameritech  rate  structure.  Hence,  an 
incumbent  LEC  may  implement  an 
unbundled  signalling  rate  structure  that' 
varies  from  the  approach  implemented 
in  the  Ameritech  SS7  Waiver  Order  by 
filing  a  petition  demonstrating  that  the 
establishment  of  new  rate  elements 
implementing  such  a  service  is 
consistent  with  the  public  interest.  We 
note,  however,  that  variations  in 
signalling  rate  structures  among 
incumbent  LECs  could  impose  burdens 
on  IXCs  if  IXCs  must  adapt  to  a  diverse 
range  of  unbundled  signalling  rate 
structures.  We  anticipate  that,  if 
inciunbent  LECs  choose  to  adopt 
unbundled  rate  structures  for  their  SS7 
network  services,  they  will  evaluate 
how  the  implementation  of  these  plans 
will  affect  their  prospective  customers. 

254.  With  respect  to  rate 
differentiation  between  ISUP  and  TCAP 
messages,  the  NPRM  expressed  the 
concern  that  imposing  rate 
differentiation  may  be  inconsistent  with 
rate  structure  simplicity.  Several 
commenters  indicate  that  the  costs  of 
implementing  rate  differentiation  would 
exceed  the  benefits  of  such  an  approach. 
We  further  note  that  commenters  offered 
little,  if  any,  general  support  for  the 
adoption  of  rate  differentiation. 
Accordingly,  to  avoid  unnecessary 
complexity  and  to  avoid  the  imposition 
of  unnecessary  regulatory  costs,  we  will 
not  impose  a  rate  differential  between 
ISUP  and  TCAP  messages. 

255.  With  respect  to  the  placement  of 
SS7  rate  elements  in  price  cap  baskets, 
we  have  previously  recognized  that  the 
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signalling  link  and  the  STP  port 
termination  are  not  subject  to  the  same 
level  of  competition.  As  noted  in  the 
Ameritech  SS7  Waiver  Order,  STP  port 
termination  is  provided  only  by 
incumbents  while  the  signalling  link 
can  be  provided  by  SS7  customers 
themselves  or  by  other  .iltemative 
providers.  Comments  filed  in  this 
proceeding  also  acknowledge  this 
competitive  disparity.  Although 
Ameritech  discounts  the  risk  that  STP 
port  termination  charges  would  be  used 
to  offset  price  reductions  for  the  signal 
link,  it  nevertheless  acknowledges  the 
existence  of  the  competitive  differential 
we  suggested  in  the  NPRM.  Other 
commenters  argue  that  the  competitive 
disparity  is  sufficient  to  justify  concerns 
that  price  cap  LECs  would  adjust  their 
rates  to  account  for  the  competitive 
differential.  Accordingly,  we  will 
establish  a  new  STP  port  termination 
rate  element  in  the  traffic-sensitive 
basket.  Placing  these  SS7  services  in 
different  price  cap  baskets  will  ensure 
consistency  with  the  Commission's 
general  approach  of  maintaining 
elements  with  similar  competitive 
characteristics  in  the  same  service 
baskets. 

F.  Impact  of  New  Technologies 

256.  The  NPRM  requested  comment 
regarding  the  rate  structure  treatment  of 
new  technologies  that  enable  new 
telecommunications  services  and,  by 
enhancing  the  productivity  of 
telecommunications  facilities,  lower 
prices  for  services  in  the  future.  These 
technologies,  which  we  describe  in 
greater  detail  in  the  NPRM,  include 
synchronous  optical  networks  (SONET), 
Asynchronous  Transfer  Mode  (ATM) 
switching,  and  advanced  intelligent 
networks  (AIN).  We  invited  conunenters 
to  recommend  specific  rate  structure 
rules  that  would  reflect  the  maimer  in 
which  incumbent  LECs  incur  costs 
when  providing  services  utilizing  such 
new  technologies. 

257.  As  a  general  matter,  the 
Commission  is  reluctant  to  adopt 
detailed  rules  governing  rate  structures 
for  recovering  the  cost  of  deploying 
advanced  technologies.  We  note  that,  in 
the  Price  Cap  Third  Report  and  Order, 
we  adopted  rules  that  permit  price  cap 
LECs  to  petition  the  Coounission  for  the 
establishment  of  one  or  more  switched 
access  rate  elements  to  acconunodate 
new  services.  Under  these  rules, 
petitioners  must  demonstrate  either  of 
the  following:  (1)  that  the  new  rate 
elements  would  be  in  the  public 
interest;  or  (2)  that  another  LEC  has 
previously  obtained  approval  to 
establish  identical  rate  elements  and 
that  the  original  petition  did  not  rely 


upon  a  competitive  showing  as  part  of 
its  public  interest  justification.  Because 
technological  advancements  emerge 
rapidly,  the  adoption  of  uniform  rate 
structures  corresponding  to  particular 
technologies  may  slow  investment  in 
the  development  of  newer  technologies 
.or  improvements  in  cxurent 
technologies.  Indeed,  as  a  general 
matter,  incumbent  LECs  oppose  the 
adoption  of  uniform  rate  structures  for 
new  technologies,  suggesting  that  strict 
uniform  rules  in  this  regard  could 
inhibit  development  of  such 
technologies.  Accordingly,  we  will 
refrain  from  adopting  in  this  Order 
specific  rate  structures  with  respect  to 
SONET,  AIN,  or  other  new  techjaologies. 
As  noted  above,  however,  our  rules 
already  accommodate  rate  element 
adjustments  that  may  be  needed  on  an 
ad  hoc  basis  when  technological 
advancements  justify  such 
modifications.  As  particular  new 
technologies  become  used  on  a 
widespread  basis,  we  can  always 
consider  whether  there  is  a  need  for  a 
uniform  rate  structiue  at  that  point 

IV.  Baseline  Rate  Levels 

A.  Primary  Reliance  on  a  Market-Based 
Approach  With  a  Prescriptive  Backdrop 
and  the  Adoption  of  Several  Initial 
Prescriptive  Measures 

1.  Backgroimd 

258.  In  the  NPRM,  we  established  a 
goal  of  encouraging  efficient 
competitors  to  enter  local  exchange 
access  markets  so  that  incumbent  LECs 
would  face  substantial  competition  for 
the  entire  array  of  interstate  access 
services.  As  a  particular  service 
becomes  subject  to  substantial 
competition  from  new  providers,  we 
proposed  to  remove  that  service  from 
price  cap  and  tariff  regulation.  We 
sought  comment  on  two  general 
approaches  for  a  transition  to  reliance 
on  substantial  competition  to  ensure 
that  interstate  access  charges  are  closely 
related  to  forward-looking  economic 
costs:  a  "market-based"  approach  and  a 
"prescriptive"  approach.  Under  a 
market-based  approach,  we  would 
permit  market  forces  to  operate  as 
competition  emerges,  allowing  an 
incumbent  to  change  its  prices  in 
response  to  competitive  entry.  To  that 
end,  we  proposed  a  two-phase  approach 
in  which  incumbent  LECs  would  be 
permitted  certain  pricing  flexibility 
upon  a  showing  that  meaningful 
competitive  entry  is  possible  within  a 
particular  local  exchange  and  exchange 
access  market,  followed  by  a  further 
relaxation  of  price  cap  regulation  when 
meaningful  actual  competition 
developed  within  the  market  We  did 


not  propose,  however,  to  abandon  the 
possibility  of  using  the  prescriptive 
tools  at  our  disposal  in  the  event  that 
competition  does  not  develop  in  some 
places. 

259.  As  an  alternative  to  the  proposed 
market-based  approach,  we  also  sought 
comment  on  a  prescriptive  approach, 
imder  which  incumbent  LECs  would  be 
required  to  change  their  prices  for  some 
or  all  exchange  access  services  using 
specific  measures  adopted  by  the 
Commission  to  more  accurately  ensure 
that  access  charges  are  closely  related  to 
the  economic  costs  of  providing 
interstate  access  services.  We  also 
invited  comment  on  whether  the  two 
approaches  could  be  merged  in  some 
&shion.  We  emphasized  that  oiu 
ultimate  goal  under  any  approach, 
whether  market-based,  prescriptive  or 
combined,  is  to  remove  from  price  cap 
regulation  LEC  services  that  are  subject 
to  substantial  competition.  Instead  of 
price  cap  regulation,  we  expect 
eventually  to  rely  on  the  operation  of 
competitive  local  markets  to  prevent 
incumbent  LECs  from  exercising  market 
power,  and  thereby  to  protect 
consumers. 

260.  In  this  section,  we  endorse  the 
use  of  a  market-based  approach 
generally.  Our  market-based  approach 
will  retain  the  protection  afforded  by 
price  cap  regulation,  while  relaxing 
particular  restrictions  on  incumbent 
LEC  pricing  as  competition  emerges, 
thereby  permitting  the  development  and 
operation  of  competitive  markets,  which 
will  maximize  the  efficient  allocation  of 
telecommunications  services  and 
promote  consumer  welfare.  This  section 
also  explains  how,  if  competition  fails 
to  emerge  over  time  for  certain  access 
services  in  particular  geographic  areas, 
we  vnll  ensiue  that  the  rates  for  those 
services  reflect  the  forward-looking 
economic  costs  of  providing  the 
services.  In  the  NPRM,  we  sought 
comment  on  a  number  of  specific  issues 
concerning  the  timing  and  degrees  of 
pricing  flexibility  and  ultimate 
deregulation.  We  recognize  that  we 
must  attend  carefully  to  this  task  of 
granting  incumbent  LECs  increased 
pricing  flexibility  commensurate  with 
competitive  developments,  and  we  will 
resolve  these  issues  of  timing  and 
degree  in  detail  in  a  subsequent  report 
and  order  in  this  docket,  where  we  can 
more  fully  discuss  these  matters. 

261.  Elsewhere  in  this  Order,  we 
adopt  or  propose  several  measures  that 
work  vnthin  our  current  price  cap 

.structiu*  to  lower  baseline  access  charge 
rate  levels  consistent  with  evidence  that 
the  revised  rate  levels  better  reflect  the 
underlying  costs  of  providing  interstate 
access  services.  In  Section  IV.C  below, 
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we  order  an  exogenous  cost  reduction  to 
reflect  the  completion  of  the 
amortization  of  equal  access  costs.  In 
Section  FV.D,  we  order  reallocation  of 
certain  marketing  and  retail  expenses 
and  discuss  the  reallocation  of  GSF 
costs.  We  issue  a  further  notice  on  GSF 
costs  in  Section  VII.  In  the  companion 
Price  Cap  Performance  Review  for  Local 
Exchange  Carriers  and  Transport  Rate 
Structure  and  Pricing,  Fourth  Report 
and  Order,  CC  Docket  Nos.  94-1  and 

91-213.  FCC  97-159, FR 

(released  May  8, 1997)  {Price  Cap 
Fourth  Report  and  Order),  which  we 
also  adopt  today,  we  modify  our  current 
price  cap  plan  by  adopting  a  single 
productivity  offset  (X-Factor)  of  6.5 
percent  and  eliminating  sharing  while 
maintaining  the  low-end  adjustment. 

2.  Discussion 

262.  The  Commission's  objective  is 
the  one  set  forth  in  the  1996  Act — 
"opening  all  telecommunications 
markets  to  competition."  Therefore,  we 
must  ensure  that  our  own  regulations  do 
not  unduly  interfere  with  the 
development  and  operation  of  these 
markets  as  competition  develops.  If  we 
successfully  reform  our  access  charge 
rules  to  promote  the  operation  of 
competitive  markets,  interstate  access 
charges  will  ultimately  reflect  the 
forward-looking  economic  costs  of 
providing  interstate  access  services. 
This  is  so,  in  part,  because  Congress 
established  in  the  1996  Act  a  cost-based 
pricing  requirement  for  incumbent 
LECs'  rates  for  interconnection  and 
unbundled  network  elements,  which  are 
sold  by  carriers  to  other  carriers.  As  we 
have  recognized,  interstate  access 
services  can  be  replaced  with  some 
interconnection  services  or  with 
functionality  offered  by  unbundled 
elements.  Because  these  policies  will 
greatly  facilitate  competitive  entry  into 
the  provision  of  all  telecommunications 
services,  we  expect  that  interstate  access 
services  will  ultimately  be  priced  at 
competitive  levels  even  without  direct 
regulation  of  those  service  prices. 

263.  We  dedde  that  adopting  a 
primarily  market-based  approach  to 
reforming  access  charges  will  better 
serve  the  public  interest  than  attempting 
immediately  to  prescribe  new  rates  for 
all  interstate  access  services  based  on 
the  long-run  incremental  cost  or 
forward-looking  economic  cost  of 
interstate  access  services.  Competitive 
markets  are  superior  mechanisms  for 
protecting  consumers  by  ensuring  that 
goods  and  services  are  provided  to 
consumers  in  the  most  efficient  manner 
possible  and  at  prices  that  reflect  the 
cost  of  production.  Accordingly,  where 
competition  develops,  it  should  be 


relied  upon  as  much  as  possible  to 
protect  consumers  and  the  public 
interest.  In  addition,  using  a  market- 
based  approach  should  minimize  the 
potential  that  regulation  will  create  and 
maintain  distortions  in  the  investment 
decisions  of  competitors  as  they  enter 
local  telecommunications  markets. 
Finally,  imder  section  254  of  the  1996 
Act,  implicit  universal  service 
subsidies,  wherever  possible,  are  to  be 
made  explicit  and  supported  by  all 
carriers  on  an  equitable  and  non- 
discriminatory basis.  To  the  extent  that 
any  implicit  subsidies  remain  in 
interstate  access  charges  because  it  was 
not  feasible  to  identify  them  or  make 
them  explicit,  our  market-based 
approach  will  have  the  effect  of  making 
those  implicit  subsidies  subject  to  being 
competed  away  as  competitors  offer 
comparable  services  at  prices  that  do 
not  include  the  subsidies.  In  addition, 
we  note  that  the  rate  structure  changes 
we  adopt  today  go  a  long  way  towards 
achieving  such  ends  because  the 
inefficiency  produced  by  distortions  in 
markets  "rises  as  a  quadiratic  function  of 
the  relative  price  distortion  (Scherer  & 
Ross,  supra.,  at  662]."  Therefore,  the 
first  steps  made  toward  removing 
distortions  caused  by  our  regulations 
will  produce  the  greatest  benefits. 

264.  The  market-based  approach  to 
access  charge  reform  that  we  adopt  will 
not,  as  some  parties  assert,  expose 
customers  of  interstate  access  services  to 
the  unfettered  exercise  of  market  power. 
We  will  continue  to  maintain  the 
current  mechanisms  upon  which  we 
rely  to  ensure  that  rates  for  these 
services  are  "just  and  reasonable  (as 
required  by  section  201  of  the 
Communications  Act),"  and  not 
unjustly  or  unreasonably  discriminatory 
(as  required  by  section  202  of  the 
Communications  Act).  Instead  of 
exposing  customers  to  harm,  we  expect 
that  permitting  incumbent  LECs  certain 
kinds  of  pricing  flexibility  in  response 
to  the  development  of  competition  will 
allow  prices  for  interstate  access 
services  to  adjust  in  ways  that  reflect  the 
underlying  economic  costs  of  providing 
those  services  without  moving  outside 
the  range  of  rates  that  are  just  and 
reasonable.  This  process  of  relaxing 
regulation  as  competition  develops,  and 
ultimately  deregulating  services  subject 
to  effective  competition,  is  well 
established.  For  example,  many  of  the 
types  of  pricing  flexibility  discussed  in 
the  NPRM  are  similar  to  forms  of  pricing 
flexibility  we  have  in  the  past  accorded 
incumbent  LECs  and  IXCs  facing 
increased  competition  in  markets  for 
particular  services. 

265.  Economic  teaching  also  leads  to 
the  conclusion  that  rates  for  interstate 


access  services  will  generally  move 
toward  the  forward-looking  economic 
cost  of  providing  such  services  in 
response  to  increased  competition  in 
local  exchange  and  exchange  access 
markets.  In  addition,  competition  will 
do  a  better  job  of  determining  the  true 
economic  cost  of  providing  such 
services.  As  competitive  entry  becomes 
increasingly  possible,  IXCs  that  now 
purchase  interstate  switched  access 
services  from  incumbent  LECs  will  be 
able  to  bypass  those  services  where  the 
prices  (interstate  access  charges)  do  not 
reflect  the  economic  costs  of  providing 
the  underlying  services.  Those  KCs  can 
do  this  by  entering  the  local  markets 
themselves  as  local  exchange  service 
providers,  thereby  self-providing 
interstate  access  services  for  their  ne'  / 
local  exchange  service  customers.  They 
can  also  seek  out  competitive  providers 
of  comparable  services.  As  customers 
choose  providers  other  than  incumbent 
LECs  as  their  local  providers,  interstate 
access  services  will  come  to  be  priced 
competitively.  Incumbent  LECs  will 
have  to  respond  to  competitors' 
offerings  with  lower-priced  access 
services  of  their  own  in  order  to  retain 
customers  that  would  otherwise  switch 
to  competitors'  networks,  further 
increasing  the  effect  of  competition  on 
overall  access  charge  payments. 

266.  The  1996  Act  has  created  an 
unprecedented  opportunity  for 
competition  to  develop  in  local 
telephone  markets.  It  also  has  provided 
this  Commission  with  tools  for  opening 
markets  to  competition,  and  for 
implementing  our  market-based 
relaxation  of  regulation  so  that  interstate 
access  charges  reflect  forward-looking 
economic  costs.  We  recognize,  however, 
that  competition  is  unlikely  to  develop 
at  the  same  rate  in  different  locations, 
and  that  some  services  will  be  subject  to 
increasing  competition  more  rapidly 
than  others.  The  observation  that 
competitive  entry  will  occur  in  some 
places,  and  for  some  services,  more 
rapidly  than  others  is  a  corollary  to  the 
rule  that  firms  in  competitive  markets 
seek  to  maximize  their  profits.  To 
maximize  profits,  firms  naturally  seek 
out  those  customers  and  services  on 
which  they  can  generate  the  most 
profits.  Therefore,  some  customers  are 
naturally  more  desirable  than  others  at 
any  given  point  in  time.  As  competitors 
attempt  to  gain  the  patronage  of  the 
customers  offering  the  greatest  profit 
opportunities,  they  offer  lower-priced  or 
more  desirable  services.  These  actions 
have  the  effect  of  reducing  over  time  the 
profitability  of  serving  those  particular 
customers  and,  as  this  occurs,  the 
relative  profitability  of  serving  other 
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customers  or  offering  other  services 
increases.  Therefore,  competitors  begin 
seeking  to  serve  these  other  customers, 
and  entry  occurs  in  new  places,  or  for 
new  services.  Accordingly,  we 
anticipate  that  competition  will  drive 
rates  for  some  interstate  access  services 
toward  more  economically  efficient 
levels  more  rapidly  in  some  areas  than 
rates  for  other  services  or  in  other  areas. 
Where  competition  develops,  we  will 
provide  incumbent  LECs  with 
additional  flexibility,  culminating  in  the 
removal  of  incumbent  LECs'  interstate 
access  services  from  price  regulation 
where  they  are  subject  to  sufficient 
competition  to  ensure  that  the  rates  for 
those  services  are  just  and  reasonable, 
and  are  not  unjustly  or  unreasonably 
discriminatory. 

267.  We  also  recognize,  however,  that 
there  will  be  areas  and  services  for 
which  competition  may  not  develop. 
Therefore,  we  shall  retain  many  of  the 
existing  safeguards  afforded  by  our  price 
cap  regulation,  including  the 
productivity  offset  (X-Factor),  which 
requires  incumbent  LECs  to  adjust  their 
access  charges  to  reflect  changes  in  the 
economic  cost  of  providing  service.  In 
addition,  we  also  adopt  a  prescriptive 
"backstop"  to  our  market-based 
approach  that  will  serve  to  ensure  that 
all  interstate  access  customers  receive 
the  benefits  of  more  efficient  prices, 
even  in  those  places  and  for  those 
services  where  competition  does  not 
develop  quickly.  To  implement  our 
backstop  to  market-based  access  charge 
reform,  we  require  each  incumbent 
price  cap  LEC  to  file  a  cost  study  no 
later  than  February  8.  2001, 
demonstrating  the  cost  of  providing 
those  interstate  access  services  that 
remain  subject  to  price  cap  regulation 
because  they  do  not  face  substantial 
competition.  The  Commission  will 
require  submission  of  such  studies 
before  that  date  if  competition  is  not 
developing  sufficiently  for  our  market- 
based  approach  to  work.  Studies  should 
identify  and  quantify  forward-looking 
costs,  short-run  and  long-nm,  that  are 
incremental  to  providing  each  such 
service,  and  also  costs  that  are  common 
as  between  various  services.  These 
studies  are  required  only  for  non- 
competitive services;  as  stated  above, 
we  do  not  intend  to  regulate  prices  of 
services  that  are  subject  to  substantial 
competition. 

268.  We  have  chosen  this  date  in 
order  to  givecompetition  sufficient  time 
to  develop  substantially  in  the  various 
markets  for  interstate  exchange  access 
services.  We  have  also  chosen  this  date 
to  permit  us  and  all  interested  parties  to 
take  into  account  the  effects  of 
implementing  the  substantial  changes 


that  we  adopt  in  this  Order  and  that  we 
will  be  adopting  elsewhere  to  satisfy  the 
imiversal  service  goals  in  section  254. 
By  this  date,  we  also  expect  to  have 
additional  regulatory  tools  by  which  to 
assess  the  reasonableness  of  access 
charges.  We  may,  for  example,  be  able 
to  establish  benchmarks  based  on  prices 
for  the  interstate  access  services  for 
which  competition  has  emerged,  and 
use  the  prices  actually  charged  in 
competitive  markets  to  set  rates  for  non- 
competitive services  and  markets. 
Carriers  could  be  required  either  to  set 
their  rates  in  accordance  with  the 
benchmarks  or  to  justify  their  rates 
using  their  cost  studies. 

269.  We  anticipate  that  the  pro- 
competitive  regime  created  by  the  1996 
Act,  and  implemented  in  the  Local 
Competition  Order  and  numerous  state 
commission  decisions,  will  generate 
competition  over  the  next  few  years. 
Further,  it  would  be  imprudent  to 
prejudge  the  effectiveness  of  those 
measures  at  creating  competitive  local 
markets.  Rather  than  ignore  or  interfere 
with  the  effects  of  this  developing 
competition  on  prices  for  interstate 
access  services,  we  find  that  the  public 
interest  is  best  served  by  permitting 
emerging  competition  to  affect  access 
charge  rate  levels.  In  addition,  the 
experience  we  gain  bom  observing  the 
effects  of  emerging  competition  on 
interstate  access  services  will  permit  us 
more  effectively  and  efficiently  to 
implement  any  prescriptive  measures 
that  may  be  needed  in  the  future  to 
ensure  that  interstate  access  services 
remaining  subject  to  regulation  are 
priced  in  accordance  with  the  forward- 
looking  economic  cost  of  providing 
those  services. 

270.  Economic  logic  holds  that  giving 
incumbent  LECs  increased  pricing 
flexibility  will  permit  them  to  respond 
to  competitive  entry,  which  will  allow 
prices  to  move  in  a  way  that  they  would 
not  have  moved  were  the  pricing 
restrictions  maintained.  This  can  lead  to 
better  operating  markets  and  produce 
more  efficient  outcomes.  Deregulation 
before  competition  has  established 
itself,  however,  can  expose  consumers 
to  the  unfettered  exercise  of  monopoly 
power  and,  in  some  cases,  even  stifle 
the  development  of  competition,  leaving 
a  monopolistic  enviroiunent  that 
adversely  affects  the  interests  of 
consumers.  Therefore,  it  is  important 
that  we  design  our  market-based 
approach  carefully.  We  must,  among 
other  things,  decide  which,  if  any,  of  the 
rules  setting  forth  specific  competitive 
triggers  and  corresponding  flexibility  as 
proposed  in  the  NPRM  we  should 
adopt.  We  will  resolve  these  issues  in 


the  subsequent  report  and  order  in  this 
docket. 

271.  As  set  forth  in  the  summary  of 
comments  appended  to  this  order, 
AT&T  cites  to  Farmers  Union  Central 
Exchange,  Inc.  v.  FERC,  734  F.2d  1486, 
1508  (D.C.  Cir.)  [Farmers  Union),  cert, 
denied,  Williams  Pipe  Line  Co.  v. 
Farmers  Union  Central  Exchange,  Inc.. 
469  U.S.  1034  (1984),  for  the 
proposition  that  "(r)eliance  on 
competitive  forces  lo  constrain 
exchange  access  rates,  particularly  in 
the  presence  of  strong  indications  that 
market  forces  will  not  produce  the 
intended  results,  would  be  arbitrary  and 
capricious  and  contravene  the 
Commission's  statutory  duty  to  ensure 
just,  reasonable,  and  nondiscriminatory 
rates."  We  disagree  with  AT&T's 
assertion.  In  Fanners  Union,  FERC  had 
stated  in  its  relevant  order  that 
ratemaking  for  oil  pipelines  should  be 
used  solely  to  prevent  price  gouging, 
and  had  interpreted  the  Congressional 
mandate  of  "just  and  reasonable"  rates 
as  requiring  that  rates  be  kept  within  the 
zone  of  commercial  reasonableness,  not 
public  utility  reasonableness.  Under  this 
interpretation,  FERC  had  concluded  that 
it  would  rely  primarily  on  market  forces 
to  keep  rates  reasonable. 

272.  The  court  in  Farmers  Union 
recognized  that  "[mjoving  fitjm  heavy  to 
lighthanded  regulation  •   *   *  can  be 
justified  by  a  showing  that  *   *   •  the 
goals  and  purposes  of  the  statute  wiU  be 
accomplished  through  substantially  less 
regulatory  oversight,"  but  objected  to 
FERC's  failure  to  establish  that  its  new 
approach  would  satisfy  the  "just  and 
reasonable"  standard.  The  court  rejected 
FERC's  position  that  oil  pipeline 
ratemaking  should  protect  only  against 
"egregious  exploitation  smd  gross 
abuse"  as  being  inconsistent  with  the 
mandate  that  Congress  had  established 
for  FERC.  The  court  concluded  that 
FERC  had  not  shown  that  market  forces 
were  sufficient  to  rely  upon  in  setting 
reasonable  rates. 

273.  We  reject  AT&T's  argument  that 
our  market-based  approach  to  access 
charge  reform  is  analogous  to  FERC's 
conduct  at  issue  in  Farmer's  Union.  Our 
access  charge  and  price  cap  rules  are 
designed  to  ensure  that  access  charges 
remain  within  the  "zone  of 
reasonableness"  defining  rates  that  are 
"just  and  reasonable,"  and  our  market- 
based  approach  will  also  be  designed  to 
implement  this  statutory  requirement.  It 
will  not  remove  incumbent  LECs  from 
regulation  immediately,  but  will 
implement  deregulation  in  steps,  as 
competitive  conditions  warrant. 
Throughout  the  transition  to 
deregulation  in  the  face  of  substantial 
competition,  we  will  maintain  many 
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safegudiu^  against  unjust  or 
unreasonable  rates,  such  as  the  price 
cap  indices.  We  will  deregulate 
incumbent  LEG  services  only  when  it  is 
reasonable  to  conclude  that  competition 
has  developed  to  such  an  extent  that  the 
market  will  ensure  just  and  reasonable 
rates. 

274.  Second,  our  market-based 
approach  is  an  eminently  reasonable 
method  for  pursuing  our  goal  of 
promoting  competition  and  ensuring  the 
economically  efficient  pricing  of 
interstate  access  services.  As 
competition  emerges,  the  market-based 
approach  will  permit  access  charges  to 
move  towards  the  levels  that  will 
prevail  in  competitive  markets.  During 
the  transition  to  competitive  markets, 
access  services  not  subject  to 
competition  will  remain  subject  to  price 
cap  regulation,  eind  we  will  eventually 
prescribe  rates  for  those  services  at 
forward-looking  economic  cost  levels,  to 
ensure  that  all  consumers  reap  the 
benefits  of  economically-efficient  prices. 
Unlike  the  FERC  regulation  at  issue  in 
Fanners  Union,  our  market-based 
approach  to  promoting  the  development 
of  competitive  markets  and 
economically-efficient  pricing  will  not 
be  based  on  "largely  undociunented 
reliance  on  market  forces  *  *   *." 
Instead,  we  will  design  our  approach  so 
that  deregulation  occurs  only  when  the 
reliability  of  market  forces  can  be  fully 
determined  with  respect  to  a  particular 
service.  Finally,  we  observe  that  FERC's 
mandate  in  Farmers  Union  was  one  of 
rate  regulation  due  to  market  failure  and 
concern  over  monopoly  power.  In  light 
of  the  1996  Act,  our  mandate  is  no 
longer  strictly  or  solely  one  of  rate 
regulation.  Congress  has  stated  its  desire 
to  establish  "a  pro-competitive, 
deregulatory  national  policy 
framework."  Our  market-based 
approach  will  be  designed  to  coincide 
with  and  promote  this  objective. 

275.  Price  Squeeze  Concerns  Are 
Adequately  Addressed.  Several  parties 
have  argued  that  current  access  charge 
rate  levels  create  the  conditions  for  an 
anticompetitive  price  squeeze  when  a 
LEG  affiliate  offers  interexchange 
services  in  competition  with  KCs.  A 
price  squeeze,  as  the  term  is  used  by 
these  parties,  refers  to  a  particular,  well- 
defined  strategy  of  predation  that  "would 
involve  the  incumbent  LEG  setting 
"high"  prices  for  interstate  exchange 
access  services,  over  which  the  LEG  has 
monopoly  power  (albeit  constrained  by 
regulation),  while  its  affiliate  is  offering 
"low"  prices  for  long-distance  services 
in  competition  with  the  other  long- 
distance carriers.  Because  interstate 
exchange  access  services  are  a  necessary 
input  for  loog-distance  services,  these 


parties  argue  that  an  incumbent  LEG  can 
create  a  situation  where  the  relationship 
between  the  LEG's  "high"  exchange 
access  prices  and  its  affiliate's  "low" 
prices  for  long-distance  services  forces 
competing  long-distance  carriers  either 
to  lose  money  or  to  lose  customers  even 
if  they  are  more  efficient  than  the  LEG's 
affiliate  at  providing  long-distance 
services.  It  is  this  nonremunerative 
relationship  between  the  input  prices 
and  the  affiliate's  prices,  and  not  the 
absolute  levels  of  those  prices,  that 
defines  a  price  squeeze.  In  the  most 
extreme  case,  a  price  squeeze  involves 
a  monopolist  setting  input  prices  that 
are  actually  higher  than  its  prices  in  the 
output  market. 

276.  Price  cap  regulation  of  access 
prices  limits  the  ability  of  LEGs  to  raise 
the  prices  of  the  input  services. 
Gommenters  raising  price  squeeze 
concerns  argue,  however,  that  a  LEG's 
interexchange  affiliate  will  still  be  in  a 
position  to  implement  a  price  squeeze 
by  setting  long-distance  rates  close  to 
the  rates  for  access  services,  thereby 
forcing  IXGs  to  charge  below-cost  rates 
to  retain  customers.  They  argue  that 
LEGs'  interexchange  affiliates  have 
lower  costs  of  providing  interexchange 
services  because  of  their  affiliation  with 
monopoly  providers  of  interstate  access 
services,  and  not  as  a  result  of  being 
more  efficient.  According  to  these 
commenters,  the  relevant  economic 
costs  of  providing  interstate 
interexchange  services  will  be  lower  for 
the  LEG  affiliate  offering  interexchange 
services  than  for  competing  IXGs 
because  it  only  has  to  recover  the  true 
economic  cost  of  providing  the 
interstate  access  services  (since  the 
owners  of  the  LEG  and  its  interexchange 
affiliate  will  want  the  two  entities  to 
maximize  their  joint  profits),  whereas 
the  IXGs  will  be  forced  to  pay  interstate 
access  charges  that  are  above  the  true 
economic  cost  of  providing  the 
underlying  services. 

277.  Absent  appropriate  regulation,  an 
incumbent  LEG  and  its  interexchange 
affiliate  could  potentially  implement  a 
price  squeeze  once  the  incumbent  LEG 
began  offering  in-region,  interexchange 
toll  services.  Although  no  BOG  affiliate 
may  offer  such  services  at  this  time, 
GTE,  SNET,  Sprint  and  other  incumbent 
LEGs  do  have  affiliates  offering  such 
services.  The  incumbent  LEG  could  do 
this  by  raising  the  price  of  interstate 
access  services  to  all  interexchange 
carriers,  which  would  cause  competing 
in-region  carriers  to  either  raise  their 
retail  rates  to  maintain  their  profit 
margins  or  to  attempt  to  maintain  their 
market  share  by  not  raising  their  prices 
to  reflect  the  increase  in  access  charges, 
thereby  reducing  their  profit  margins.  If  - 


the  competing  in-region,  interexchange 
providers  raised  their  prices  to  recover 
the  increased  access  charges,  the 
incumbent  LEG's  interexchange  affiliate 
could  seek  to  expand  its  market  share  by 
not  matching  the  price  increase.  The 
incumbent  LEG  affiliate  could  also  set 
its  in-region,  interexchange  prices  at  or 
below  its  access  prices.  Its  competitors 
would  then  be  faced  with  the  choice  of 
lowering  their  retail  rates  for 
interexchange  services,  thereby 
reducing  their  profit  margins,  or 
maintaining  their  retail  rates  at  the 
higher  price  and  risk  losing  market 
share. 

278.  We  conclude  that,  although  an 
incumbent  LEG's  control  of  exchange 
and  exchange  access  facilities  may  give 
it  the  incentive  and  ability  to  engage  in 
a  price  squeeze,  we  have  in  place 
adequate  safeguards  against  such 
conduct.  The  Policy  and  Rules 
Gonceming  Rates  for  Competitive 
Common  Carrier  Services  and  Facilities 
Authorizations  Therefor,  GG  Docket  No. 
79-252,  Fifth  Report  &  Order,  49  FR 
34824  (September  4,  1984)  (Fifth 
Competitive  Carrier  Report  and  Order], 
requirements  aid  in  the  prevention  and 
detection  of  such  anticompetitive 
conduct.  In  our  recent  Regulatory 
Treatment  of  LEG  Provision  of 
Interexchange  Services  Originating  in 
the  LEG's  Local  Exchange  Area  and 
Policy  and  Rules  Gonceming  the 
Interstate,  Interexchange  Marketplace, 
Second  Report  and  Order  in  GC  Docket 
No.  96-149  and  Third  Report  and  Order 

in  GC  Docket  No.  9&-61,  62  FR 

(released  April  18, 1997)  (Dom/Nondom 
R&O),  we  decided  to  retain  the  Fifth 
Competitive  Carrier  Report  and  Order 
separation  requirements  for  incumbent 
LEG  provision  of  in-region  interLATA 
services.  These  requirements  apply  both 
to  BOCs  and  to  other  incumbent  LEGs. 
In  addition,  as  discussed  in  that  order, 
BOG  interexchange  affiliates  are  subject 
to  the  safeguards  set  forth  in  section  272 
of  the  Act. 

279.  The  Fifth  Competitive  Carrier 
Report  and  Order  separation 
requirements  have  been  in  place  for 
over  ten  years,  and  independent  (non- 
BOG)  incumbent  LEGs  have  been 
providing  in-region,  interexchange 
services  on  a  separated  basis  with  no 
substantiated  complaints  of  a  price 
squeeze.  Under  these  separation 
requirements,  incumbent  LEGs  are 
required  to  maintain  separate  books  of 
account,  permitting  us  to  ti%ce  and 
dociunent  improper  allocation  of  costs 
and/or  assets  between  a  LEG  and  its 
long-distance  affiliate,  as  well  as  to 
detect  discriminatory  conduct.  In 
addition,  we  prohibit  joint  ownership  of 
facilities,  which  further  reduces  the  risk 
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of  improper  allocations  of  the  costs  of 
common  facilities  between  the 
incumbent  LEC  and  its  interexchange 
affiliate,  as  discussed  at  length  in  the 
Dom/Nondom  R&O  and  the 
Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934,  as 
amended,  First  Report  and  Order  and 
Further  NPRM,  FCC  96-^89  ^"J  159-62 
(December  24, 1996)  [Non-Accounting 
Safeguards  Order),  on  recon.,  FCC  97- 
52  (February  19, 1997),  recon.  pending, 
CC  Docket  No.  96-149,  petition  for 
summary  review  in  part  denied  and 
motion  for  voluntary  remand  granted 
sub  nom..  Bell  Atlantic  v.  FCC,  No.  97- 
1067  (D.C.  Cir.  filed  March  31,  1997), 
petition  for  review  pending  sub  nom., 
SBC  Communications  v.  FCC,  No.  97- 
1118  (D.C.  Cir.  filed  March  6,  1997) 
(held  in  abeyance  pursuant  to  court 
order  filed  May  7,  1997).  62  FR  2991 
(January  21, 1997)  (addressing  the  Act's 
prohibition  of  BOC  joint  ownership 
with  its  interexchange  affiliate  pursuant 
to  section  272).  As  we  also  discussed  at 
length  in  those  orders,  the  prohibition 
on  jointly-owned  facilities  also  helps  to 
deter  any  discrimination  in  access  to  the 
LEC's  transmission  and  switching 
facilities  by  requiring  the  affiliates  to 
follow  the  same  procedures  as 
competing  interexchange  carriers  to 
obtain  access  to  those  facilities.  Finally, 
our  requirement  that  incumbent  LECs 
offer  services  at  tariffed  rates,  or  on  the 
same  basis  as  requesting  carriers  that 
have  negotiated  interconnection 
agreements  pursuant  to  Section  251 
reduces  the  risk  of  a  price  squeeze  to  the 
extent  that  an  affiliate's  long-distance 
prices  would  have  to  exceed  their  costs 
for  tariffed  services. 

280.  Current  conditions  in  markets  for 
interexchange  services  give  us  comfort 
that  an  anticompetitive  price  squeeze  is 
unlikely  to  occur  as  a  result  of  our 
decision  not  to  prescribe  immedi^ely 
access  charge  rates  at  forward-looking 
economic  cost  levels.  If  an  incumbent 
LEC  does  attempt  to  engage  in  an 
anticompetitive  price  squeeze  against 
rival  long-distance  providers,  the 
provisions  of  the  Act  should  permit  new 
entrants  or  other  competitors  to  seek  out 
or  provide  competitive  alternatives  to 
tariffed  incumbent  LEC  access  services. 
For  example,  under  the  provisions  of 
section  251 ,  a  competitor  will  be  able  to 
purchase  unbundled  network  elements 
to  compete  with  the  incumbent  LEC's 
offering  of  local  exchange  access. 
Therefore,  so  long  as  an  incumbent  LEC 
is  required  to  provide  unbundled 
network  elements  quickly,  at  economic 
cost,  and  in  adequate  quantities,  an 
attempted  price  squeeze  seems  likely  to 


induce  substantial  addilional  entr>'  in 
local  markets.  Accordingly,  there  should 
be  a  reduced  likelihood  that  an 
incumbent  LEC  could  successfully 
employ  such  a  strategy  to  obtain  the 
power  to  raise  long-distance  prices  to 
the  detriment  of  consumers. 

281.  Furthermore,  even  if  a  LEC  were 
able  to  allocate  improperly  the  costs  of 
its  affiliate's  interexchange  services,  we 
conclude  that  it  is  unlikely  that  the 
LEC's  interexchange  affiliate  could 
engage  successfully  in  predation.  At 
least  four  interexchemge  carriers — 
AT&T,  MCI,  Sprint,  and  LDDS 
WorldCom — have  nationwide,  or  near- 
nationwide,  network  facilities  that  cover 
every  LEC's  region.  These  are  large, 
well-established  companies  with 
millions  of  customers  throughout  the 
nation.  It  is  unlikely,  therefore,  that  one 
or  more  of  these  national  companies  can 
be  driven  from  the  market  with  a  price 
squeeze,  even  if  effectuated  by  several 
LECs  simultaneously,  whether  acting 
together  or  independendy.  Even  if  it 
could  be  done,  it  is  doubtful  that  the 
LECs'  interexchange  affiliates  would 
later  be  able  to  raise,  and  profitably 
sustain,  prices  above  competitive  levels. 
As  Professor  Spulber  has  observed, 
"[ejven  in  the  unlikely  event  that 
[LECs"  interexchange  affiliates]  could 
drive  one  of  the  three  large 
interexchange  carriers  into  bankruptcy, 
the  fiber-optic  transmission  capacity  of 
that  carrier  would  remain  intact,  ready 
for  another  firm  to  buy  the  capacity  at 
distress  sale  and  inunediately  undercut 
the  [affiliates']  noncompetitive  prices." 
Daniel  F.  Spulber,  Deregulating 
Telecommunications,  12  Yale  J.  Reg.  25, 
60  (1995). 

282.  Finally,  in  addition  to  our 
regulations  and  the  provisions  of  section 
251  of  the  Act,  the  antitrust  laws  also 
offer  a  measure  of  protection  against  a 
possible  price  squeeze.  Begiiuiing  with 
judge  Learned  Hand's  opinion  in  United 
States  V.  Aluminum  Co.  of  America 
(Alcoa),  148  F.2d  416,  437-38  (2d  Cir. 
1945),  a  specific  body  of  precedent  has 
developed  under  federal  antitrust  law 
defining  situations  where  a  price 
squeeze  can  be  actionable  as  a  form  of 
monopolization  or  attempted 
monopolization  under  Section  2  of  the 
Sherman  Act.  15  U.S.C.  sec.  2.  Under 
this  precedent,  a  price  squeeze  can 
violate  the  antitrust  laws  where  (1)  a 
firm  has  monopoly  power  with  respect 
to  an  "upstream"  product;  (2)  it  sells 
that  product  at  "higher  than  a  'fair 
price,'  ";  (3)  the  product  is  a  necessary 
input  for  the  product  being  sold  by 
other  firms  in  competition  with  the 
monopoly  or  its  affiliate  in  a 
"downstream"  market;  and  (4)  the 
monopolist  offers  the  "downstream" 


product  at  a  price  so  low  that  (equally- 
efficient)  competitors  cannot  match  the 
price  and  still  earn  a  "living  profit" 
Alcoa.  148  F.2d  at  437-38.  Over  time, 
courts  have  developed  several  tests  for 
determining  when  the  relationship 
between  the  two  prices  is  sufficiently 
adverse  to  competitors  that  it  constitutes 
an  anticompetitive  price  squeeze. 
Although  we  believe  it  would  not  serve 
the  public  interest  for  us  knowingly  to 
permit  a  price  squeeze  to  occur,  and  to 
rely  entirely  on  the  adequacy  of 
antitrust  law  remedies  to  protect  the 
public,  we  take  comfort  in  the  fact  that 
such  remedies  exist  should  an 
anticompetidve  price  squeeze  occur  in 
spite  of  the  safeguards  we  have  adopted. 
In  particular,  although  a  price  squeeze 
engaged  in  by  sever^  LECs,  particidarly 
if  it  involved  more  than  one  of  the  BOCs 
or  GTE,  could  have  a  significant  impact 
on  interexchange  competitors,  we 
believe  that  the  antitrust  laws  will  act  as 
a  strong  backstop  to  our  own 
enforcement  process  so  that  the  risk  of 
such  concerted  activity  is  sufficienUy 
limited.  Because  the  rates  charged  by 
LEC  interexchange  affiliates  will  not  be 
regulated,  we  do  not  believe  that  a  court 
would  reject  a  price  squeeze  claim 
under  the  antitrust  laws  on  the  grounds 
that  "  'normally'  a  price  squeeze  will  not 
constitute  an  exclusionary  practice  in 
the  context  of  a  fully  regulated 
monopoly."  Town  of  Concord  v.  Boston 
Edison  Co.,  915  F.2d  17  (1st  Cir.  1990) 

(J.  Breyer),  cert,  denied, U.S. 

111  S.  Ct  1337  (1991).  Indeed, 


the  court  in  that  case  explicidy  declined 
to  address  the  "special  problem"  posed 
by  a  price  squeeze  allegation  against  a 
firm  regulated  in  the  input  market  and 
undercutting  rivals'  prices  in  the 
unregulated  market  where  inputs  are 
used. 

283.  Other  Concerns  Raised  by 
Commenters.  Several  commenters  raised 
concerns  that  our  market-based 
approach  to  access  charge  reform  might 
permit  incumbent  LECs  to  engage  in 
cross  subsidization,  either  between 
competitive  and  non-comi>etitive 
services,  or  between  interstate  access 
services  and  other  services  such  as 
video  distribution.  No  evidence  has 
been  presented,  however,  indicating  any 
likelihood  that  cuitfent  price  cap 
regulation,  which  is  designed,  in  part,  to 
prevent  cross  subsidization,  might 
become  less  effective  under  a  market- 
based  approach  to  access  charge  reform. 
Those  price  cap  regulations  will  remain 
in  place  until  there  is  sufficient 
competition  to  prevent  an  incumbent 
LEC  &t)m  charging  rates  that  are  not  just 
and  reasonable.  Therefore,  we  find  that 
the  record  does  not  contain  substantial 
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evidence  that  a  market-based  approach 
to  access  charge  reform  is  any  less  likely 
than  current  regulation  to  pennit 
incumbent  LECs  to  engage  in 
unreasonable  cross  subsidization  with 
their  interstate  access  charges. 

284.  Finally,  several  commenters 
based  their  support  for  a  market-based 
approach,  in  part,  on  arguments  that  it 
would  reduce,  or  minimize, 
administrative  burdens.  Other 
commenters,  on  the  other  hand, 
opposed  a  market-based  approach  on 
the  grounds  that  it  would  increase 
administrative  burdens.  Based  on  the 
record  before  us,  however,  we  cannot 
reach  a  conclusion  as  to  the  relative 
administrative  burdens  of  the  two 
approaches.  Some  parts  of  our  proposed 
market-based  approach,  such  as  grants 
of  increased  pricing  flexibility  as 
competitive  conditions  warranted,  were 
modeled  on  waivers  that  we  have 
granted  within  the  context  of  our 
current  price  cap  plan  and  would  likely 
be  necessary  even  if  we  had  adopted  a 
primarily  prescriptive  approach  to 
access  charge  rate  level  reform. 
Similarly,  some  parts  of  a  prescriptive 
approach,  such  as  annual  changes  in 
price  cap  calculations,  will  necessarily 
be  a  part  of  our  market-based  approach. 
Accordingly,  we  can  see  no  basis  in  this 
record  for  concluding  that  a  market- 
based  approach  to  access  charge  reform 
will  be  any  more  or  less  burdensome 
than  any  other  alternative. 

B.  Prescriptive  Approaches 

1.  Prescription  of  a  New  X-Factor 

a.  Background 

285.  In  the  NPRM,  we  observed  that 
the  Commission  had  initiated  a 
rulemaking  proceeding  in  the  Price  Cap 
Fourth  Further  NPRM  to  examine  a 
number  of  proposals  for  revising  the 
productivity  offset  component  of  the  X- 
Factor,  and  to  consider  related  issues 
such  as  eliminating  sharing  obligations 
and  the  low-end  adjustment 
mechanism.  We  Invited  parties  to 
discuss  in  this  proceeding  whether  the 
record  developed  pursuant  to  the  Price 
Cap  Fourth  Further  NPRM  justified 
increasing  the  productivity  offset,  and 
specifically  invited  comment  on  the 
effects  of  a  forward-lpoking  cost  of 
capital  and  economic  depreciation  on 
total  factor  productivity  (TFP) 
measurement. 

b.  Discussion 

286.  The  commenters  generally  repeat 
arguments  made  in  the  Price  Cap  Fourth 
Further  NPRM  proceeding.  For  reasons 
explained  in  detail  in  our  companion 
Price  Cap  Fourth  Report  and  Order,  we 
conclude  that  we  should  prescribe  an  X- 


Factor  on  the  basis  of  total  factor 
productivity  studies,  the  difference 
between  LEC  input  price  changes  and 
input  price  changes  in  the  economy  as 
a  whole,  and  the  0.5  percent  consumer 
productivity  dividend  (CPUJ.  lu  the 
companion  order  we  find  that  this 
results  in  an  X-Factor  prescription  of  6.5 
percent. 

2.  Other  Prescriptive  Approaches 

a.  Background 

287.  In  the  NPRM,  we  sought 
comment  on  four  options  for  a 
prescriptive  approach:  reinitializing 
price  cap  indices  (PCIs)  to  economic 
cost-based  levels;  reinitializing  PCIs  to 
levels  targeted  to  yield  no  more  than  an 
11.25  percent  rate  of  return,  or  some 
other  rate  of  return;  adding  a  policy- 
based  mechanism  similar  to  the  CPD  to 
the  X-Factor;  or  prescribing  economic 
cost-based  rates.  We  have  decided  above 
to  rely  primarily  on  a  market-based 
approach,  and  impose  prescriptive 
requirements  only  when  market  forces 
are  inadequate  to  ensure  just  and 
reasonable  rates  for  particular  services 
or  areas.  We  will  determine  the  details 
of  our  market-based  approach  in  a 
future  Order.  In  that  Order,  we  will  also 
discuss  in  more  detail  what  prescriptive 
requirements  we  will  use  as  a  backstop 
to  our  market-based  access  charge 
reform.  In  this  section,  we  explain  why 
we  have  decided  not  to  adopt  any 
specific  prescriptive  mechanism  in  this 
Order. 

b.  Rate  Prescription 

288.  Background.  We  sought 
comment  on  prescribing  new  interstate 
access  rates  because  simply 
reinitializing  PCIs  would  not  necessarily 
compel  incumbent  LECs  to  establish 
reasonable  rate  structures.  We  also 
noted,  however,  that  prescribing  access 
rates  on  a  TSLRIC  basis  could  raise 
common  cost  allocation  issues  to  a 
much  greater  extent  than  did  TELRIC 
pricing  for  unbundled  network 
elements. 

289.  Discussion.  In  Section  IV.A, 
above,  we  explain  why  we  can  and 
should  rely  primarily  on  market  forces 
to  cause  interstate  access  rates  to  move 
toward  economic  cost  levels  over  the 
next  several  years.  Prescribing  TSLRIC- 
based  access  rates  would  be  the  most 
direct,  uniform  way  of  moving  those 
rates  to  cost.  But,  precisely  because  of 
its  directness  and  uniformity,  rate 
regulation  can  only  be,  at  best,  an 
imperfect  substitute  for  market  forces. 
Regulation  cannot  replicate  the  complex 
and  dynamic  ways  in  which 
compedtion  will  affect  the  prices, 
service  offerings,  and  investment 


decisions  of  both  incumbent  LECs  and 
their  competitors.  A  market-based 
approach  to  rate  regulation  should 
produce,  for  consimiers  of 
telecommunications  services,  a  better 
combination  of  prices,  choices,  and 
innovation  than  can  be  achieved 
through  rate  prescription.  A  market- 
based  approach,  with  continued  price 
cap  regulation  of  services  not  subject  to 
substantial  competition  and  with  the 
prescriptive  backstop  described  in 
Section  IV.A,  is  thus  consistent  both 
with  the  pro-competitive,  deregulatory 
goals  of  the  1996  Act  and  with  our 
responsibility  under  Title  II,  Part  I  of  the 
Communications  Act  to  ensure  just  and 
reasonable  rates. 

290.  Furthermore,  immediate 
prescription  of  TSLRIC-based  rates 
would  not  necessarily  move  rates  to 
those  levels  faster  than  the  market-based 
approach  and  prescriptive  backstop 
developed  in  Section  IV.A.  Some  parties 
that  favor  a  prescriptive  approach  have 
asserted  that  setting  access  rates 
immediately  at  TSLRIC  levels  would 
reduce  incumbent  LEC  revenues  by  $10 
billion  or  more.  Were  we  to  make  such 

a  rate  prescription,  we  would  consider 
phasing  in  rate  reductions  of  that 
magnitude  over  a  period  of  years,  in 
order  to  avoid  the  rate  shock  that  would 
accompany  such  a  great  rate  reduction 
at  one  time.  Finally,  because  we  have 
adopted  a  more  efficient  rate  structure 
for  interstate  switched  access  services,  it 
is  not  necessary  to  prescribe  new  rates 
in  order  to  achieve  efficient  rate 
structures,  as  TRA  and  TCI  recommend. 
Accordingly,  we  will  not  prescribe 
TSLRIC-based  access  rates  at  this  time. 

c.  Reinitialization  of  PCIs  on  a  Rate-of- 
Retiun  Basis 

291.  Discussion.  We  reject 
reinitialization  on  the  basis  of  any  rate 
of  return  at  this  time.  As  a  general 
matter,  the  parties  advocating  a  rate-of- 
retum  based  reinitialization  do  not 
provide  any  persuasive  reason  for 
adopting  that  particular  approach.  They 
favor  reinitialization  largely  because 
they  believe  interstate  access  charges 
should  be  lower  than  they  are  now.  As 
explained  above,  however,  we  are 
adopting  a  primarily  market-based 
approach  to  rate  level  adjustments.  The 
prescriptive  backstop  to  that  approach 
will  be  based  on  TSLRIC  cost  studies 
and,  most  likely,  applied  to 
geographically  deaveraged  rates.  That 
approach  is  more  likely  to  result  in  rates 
that  are  aligned  with  economic  costs 
than  would  reinitialization  to  a 
particular  rate  of  retiun  on  an  embedded 
cost  rate  base. 

292.  Moreover,  because  the  basic 
theory  of  our  existing  price  cap  regime 
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is  that  the  prospect  of  retaining  higher 
earnings  gives  carriers  an  incentive  to 
become  more  efficient,  we  believe  that 
rate  of  return-based  reinitialization 
would  have  substantial  pernicious 
effects  on  the  efficiency  objectives  of 
our  ciurant  policies.  In  this  regard,  we 
have  often  expressed  concern  in  past 
price  cap  orders  that  maintaining  links 
between  rate  levels  and  a  carrier's 
achieved  rate  of  return  would  undercut 
the  efficiency  incentives  price  cap 
regulation  was  designed  to  encourage. 
In  the  LEC  Price  Cap  Order,  we  rejected 
a  so-called  "automatic  stabilizer" 
adjustment  to  the  price  cap  index  that — 
like  reinitialization — would  have 
permanently  adjusted  index  levels 
downward  in  the  event  that  carriers 
achieved  earnings  above  a  certain  rate  of 
return.  Similarly,  in  our  1995  LEC  Price 
Cap  Performance  Review  Order,  we 
cited  as  a  disadvantage  of  AT&T's 
"Direct  Model"  method  of  determining 
the  PCI  formula's  "X-Factor"  the  fact 
that  "a  target  rate  of  return  is  a  critical 
factor  in  measuring  productivity."  And 
although  we  sought  comment  in  the 
Access  Reform  NPRM  on  the  question  of 
rate  of  return-based  reinitialization  of 
the  price  cap  indices,  we  once  again 
expressed  concern  that  such  action 
"could  have  a  negative  effect  on  the 
productivity  incentives  of  the  LEC  price 
cap  plan."  We,  of  course,  have  authority 
to  change  our  methods  and  theories  of 
regulating  LEC  rates  when  we  believe 
the  purposes  of  the  Communications 
Act  would  be  better  served  by  doing  so. 
However,  we  find  that,  given  our 
consistently  critical  past  statements 
about  rate  of  return-based  adjustments 
to  price  caps,  a  decision  now  to 
reinitialize  PCIs  to  any  specified  rate  of 
return  would  further  undermine  future 
efficiency  incentives  by  making  carriers 
less  confident  in  the  constancy  of  our 
regulatory  policies. 

293.  In  declining  to  reinitialize  PCIs 
on  the  basis  of  carriers'  rates  of  return, 
we  reject  GSA/DOD's  suggestion  that 
access  rates  have  been  excessive  merely 
because  the  earnings  of  most  price  cap 
carriers  have  exceeded  11.25  percent, 
and,  in  some  cases,  by  substantial 
amounts.  When  the  Commission 
adopted  price  cap  regulation,  it 
specifically  permitted  price  cap  carriers 
to  earn  in  excess  of  11.25  percent  in 
order  to  encourage  them  to  become 
more  productive.  The  Commission  also 
concluded  that  complaints  alleging 
excessive  earnings  relative  to  costs  will 
not  lie  as  long  as  the  carrier  is  in 
compliance  with  the  sharing 
mechanism.  In  addition,  we  found  in 
the  LEC  Price  Cap  Performance  Review 
Order  that  access  rates  declined 


substantially  under  price  cap  regulation 
from  1991  to  1994.  in  spite  of  the 
increases  in  earnings  to  which  GSA/ 
DOD  alluded.  Furthermore,  the  vasUy 
different  results  among  companies  show 
that  the  incentive  plan  we  have  for  cost 
reduction  (price  caps)  largely  is  working 
as  predicted,  whereas  a  rate-of-retimi- 
based  scheme  would  have  cost  much  in 
terms  of  inefficiency. 

d.  Reinitialization  of  PCIs  on  a  TSLRIC 
Basis 

i.  Background 

294.  In  the  NPRM,  we  sought 
comment  on  reducing  price  cap  PCIs  by 
an  amount  equal  to  the  difference 
between  the  incumbent  LECs'  PCIs  and 
the  revenues  that  would  be  produced  by 
rates  set  at  TSLRIC  levels.  We  noted  that 
a  TSLRIC-based  PCI  reinitialization 
might  be  preferable  to  a  TSLRIC-based 
rate  prescription  because  it  would  not 
require  us  to  prescribe  common  cost 
allocations.  We  also  sought  comment  on 
whether  or  to  what  extent  we  could  rely 
on  TELRIC  studies  developed  for 
pricing  unbimdled  network  elements, 
and  whether  we  should  initiate  joint 
board  proceedings  to  rely  on  state 
commissions  to  evaluate  the  incumbent 
LECs'  TELRIC  studies. 

ii.  Discussion 

295.  We  have  decided  not  to  require 
incumbent  LECs  to  reinitialize  PCIs  on 
a  TSLRIC  basis  at  this  time.  As  we 
discuss  in  Section  FV.A  above,  we 
expect  market  forces  to  develop  as  a 
result  of  the  1996  Act  and  to  drive 
access  rate  levels  to  forward-looking 
economic  costs.  Furthermore,  the  record 
in  this  proceeding  is  unclear  on  whether 
there  is  an  accurate  and  convenient 
method  for  determining  TSLRIC  for 
purposes  of  reinitializing  PCIs  at  this 
time.  Specifically,  it  is  unclear  whether 
the  TELRIC  studies  used  to  develop 
unbimdled  network  element  prices  can 
be  used  for  access  services. 

e.  Policy-Based  X-Factor  Increase 

296.  Background.  In  the  NPRM,  we 
observed  that  we  adopted  a  consumer 
productivity  dividend  (CPD)  to  assure 
that  some  portion  of  the  benefits  of  the 
incumbent  LECs'  increased  productivity 
growth  under  price  cap  regulation 
would  flow  to  ratepayers  in  the  form  of 
reduced  rates.  We  sought  comment  on 
establishing  a  policy-based  mechanism 
similar  to  the  CPD  to  force  access  rates 
to  cost-based  levels. 

297.  Discussion.  We  do  not  require  a 
policy-based  X-Factor  increase  at  this 
time  for  the  same  reason  we  do  not 
require  a  TSLRIC-based  PQ 
reinitialization;  we  expect  market  forces 


to  control  access  charges  effectively  in 
a  less  intrusive  manner. 

298.  BellSouth  and  GTE  oppose 
increasing  the  CPD  as  an  arbitrary  and 
confiscatory  measure.  SNET  claims  that 
increasing  the  X-Factor  merely  because 
the  price  cap  LECs  have  earned  too 
much,  or  simply  to  drive  rates  down,  is 
essentially  an  abandoiunent  of  price  cap 
regulation,  because  it  would  punish 
incumbent  LECs  for  their  efficiency 
gains  made  under  the  price  cap  regime. 
BA/NYNEX  and  GTE  contend  that  the 
X-Factor  should  be  chosen  to  reflect 
reasonably  expected  incumbent  LEC 
productivity  growth  rather  than  to 
achieve  a  specific  rate  reduction.  We 
emphasize  that  we  have  done  nothing  in 
this  Order  to  increase  the  X-Factor.  In 
our  companion  Price  Cap  Fourth  Report 
and  Order,  we  prescribe  a  new  X-Factor 
of  6.5  percent,  but  this  prescription  is 
based  on  detailed  studies  of  LEC 
productivity  growth  and  input  price 
changes.  We  decline  to  increase  the 
CPD,  and  we  reject  a  proposal  to  set  the 
X-Factor  to  target  an  industry  average 
rate  of  return  of  11.25  percent.  Thus, 
none  of  our  actions  in  either  this  Order 
or  our  companion  Order  can  properly  be 
characterized  as  an  abandonment  of 
price  cap  regulation,  or  as  motivated 
merely  by  a  desire  to  drive  rates  down. 

C.  Equal  Access  Costs 

1.  Background 

299.  In  the  NPRM,  we  solicited 
comment  on  whether  to  require 
incumbent  price  cap  LECs  to  make  an 
exogenous  cost  decrease  to  one  or  more 
of  their  PCIs  to  account  for  the 
completion  of  the  amortization  of  equal 
access  costs  on  December  31,  1993.  We 
note  that  through  the  years,  this  issue 
has  been  referred  to  as  "equal  access 
network  reconfiguration"  or  EANR 
costs.  This  is  a  misnomer,  which  we 
correct  today.  "Equal  access"  is  the 
provision  of  exchange  access  to  all 
interexchange  carriers  on  an  unbundled, 
tariffed  basis  that  is  equal  in  type, 
quality,  and  price  to  that  provided  to 
AT&T  and  its  affiliates.  Equal  Access 
and  Network  Reconfiguration  Costs, 
Memorandum  Opinion  and  Order,  50 
FR  50910  (  December  9, 1985)  at  1 18 
[Equal  Access  Cost  Order).  "Network 
Reconfiguration"  costs  are  those 
investments  and  expenses  incurred  in 
connection  with  structurally  conforming 
the  pre-divestiture  AT&T  network  with 
the  LATA  boundaries  mandated  by  the 
MFJ.  Issues  imderlying  network 
reconfiguration  costs  were  resolved  in 
the  Equal  Access  Cost  Order  and  have 
not  been  raised  since. 

300.  Under  court  order,  the  BOCs  and 
GTE  were  required  to  provide  equal 
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access.  See  United  States  v.  AT&T,  552 
F.  Supp.  131.  233  (D.D.C.  1982);  United 
States  V.  GTE  Corp.,  603  F.  Supp.  730, 
745  (D.D.C.  1984).  This  conversion, 
estimated  at  more  than  $2.6  billion,  was 
largely  completed  by  1990,  and 
involved  both  capital  and  non-capital 
expenditures.  Under  the  Equal  Access 
Cost  Order,  incumbent  LECs  were 
required  to  identify  separately  the 
incremental  capital  investments  and  the 
incremental  non-capital-related 
expenses  associated  with  the 
implementation  of  equal  access.  The 
Equal  Access  Cost  Older  directed  that 
the  capital  investments,  which  it 
estimated  to  comprise  approximately  55 
percent  of  the  $2.6  billion,  be  treated 
pursuant  to  ordinary  accounting  and 
ratemaking  principles.  The  Commission 
determined  that  the  remaining  45 
percent  of  the  expenditures — which 
were  non-capitalized  equal  access 
expenses — required  special  treatment: 

iW|e  are  concerned  that  these  expenditures 
will  cause  irregular  and  substantial 
fluctuations  in  revenue  requirements 
associated  with  equal  access.  Because  they 
are  extraordinary,  are  for  the  greatest  part 
expected  to  be  incurred  over  the  next  few 
years,  and,  therefore,  are  likely  to  be 
distortive  of  financial  results  and  rate 
requirements,  we  find  that  these  equal  access 
expenses  should  be  deferred  and  amortized. 

Equal  Access  Cost  Order,  50  FR  at 
50914-15, 1  33.  The  Commission 
ordered  that  these  equal  access  expenses 
be  separately  identified  and  recorded, 
and  that  they  be  written  off  over  a 
period  of  eight  years,  ending  December 
31,  1993.  See  Equal  Access  and  Network 
Reconfiguration  Costs,  Reconsideration, 
FCC  No.  86-470  (released  November  5, 
1986)  at  H  25  [Equal  Access  Cost 
Reconsideration  Order).  In  the 
reconsideration  of  the  Equal  Access  Cost 
Order,  the  Commission  found  that  the 
specific  termination  date  of  the  eight 
year  amortization  of  these  expenses 
would  "shorten  the  period  during 
which  the  unamortized  balances  are 
entitled  to  earn  a  rate  of  retiu-n."  Id.  It 
is  clear  that  the  LECs'  rate-of-retiirn 
(ROR)  rates  included  revenue  recovery 
for  both  capitalized  expenditures 
(recovered  through  the  ordinary 
depreciation  process)  and  non- 
capitalized expenses  (recovered  through 
the  special  amortization  process).  It  is 
also  clear  that  at  the  time  the 
amortization  was  imposed,  the 
Commission  envisioned  an  end  to  the 
recovery  for  the  amortized  expenses  and 
a  subsequent  decrease  in  ROR  rates. 

301.  In  converting  to  price  cap 
regulation,  the  Commission  found  that 
equal  access  conversion  was,  in  large 
part,  completed  and  that  the  associated 
costs,  which  included  both  the 


capitalized  expenditxires  and  the 
amortized  expenses,  were  embedded  in 
the  existing  rates.  As  such,  the 
Commission  refused  to  grant  LECs  an 
exogenous  increase  for  equal  access 
costs,  finding  that  these  costs  were 
already  accounted  for  in  the  existing 
rates.  The  Commission  also  based  its 
decision  to  deny  an  exogenous  increase 
on  its  concern  that  exogenous  treatment 
of  equal  access  expenditures  would 
create  inappropriate  incentives  for  the 
LECs  to  inflate  the  amounts  spent  on 
equal  access.  The  Commission  noted  the 
difficulty  of  reviewing  equal  access 
costs,  as  well  as  the  risk  that  incumbent 
LECs  might  willfully  or  inadvertently 
shift  switched  access  costs  into  the 
proposed  equal  access  category  in  order 
to  benefit  from  the  requested  exogenous 
increase. 

2.  Discussion 

302.  We  find  that  an  exogenous  cost 
decrease  to  account  for  completion  of 
the  amortization  of  equal  access  non- 
capitalized expenses  is  necessary  and 
appropriate.  Although  we  have 
addressed  this  issue  in  the  past  and 
declined  to  act.  we  now  find  that  an 
exogenous  decrease  is  merited.  We 
recognize  our  decision  departs  from  our 
past  decisions  that  have  declined  to 
impose  an  exogenous  decrease  for  the 
completed  recovery  of  these  costs.  As 
discussed  below,  our  decision  today 
reverses  those  decisions  and  is  based  on 
an  extensive  record  from  this,  and  prior 
proceedings.  Our  decision  today  aligns 
our  treatment  of  the  completion  of  the 
amortization  of  equal  access  costs  with 
two  other  similar  amortizations  that 
were  ordered  under  ROR  regulation  and 
carried  over  into  price  cap  regulation, 
namely,  the  exogenous  decrease 
imposed  for  the  completion  of  the 
amortization  of  depreciation  reserve 
deficiencies,  and  the  exogenous 
decrease  imposed  for  the  completion  of 
the  amortization  of  inside  wire  costs. 
We  are  convinced  that  this  treatment  is 
the  proper  method  to  ensure  that 
ratepayers  are  not  paying  for  costs  that 
have  already  been  completely 
recovered. 

303.  The  need  for  an  exogenous 
adjustment  to  account  for  the  expiration 
of  the  equal  access  expense  amortization 
stems  from  the  different  ways  in  which 
rates  are  established  under  ROR 
regulation,  on  the  one  hand,  and  price 
cap  regulation,  on  the  other  hand,  and 
from  the  Commission's  decision  to 
establish  initial  price  cap  levels  at  the 
outset  of  price  cap  regulation  on  the 
basis  of  existing  ROR-derived  rates. 
When  converting  from  ROR  regulation 
to  price  cap  on  regulation  January  1, 
1991,  the  Commission  needed  to  select 


a  set  of  "baseline"  rate  levels  to  which 
the  price  cap  index  of  incremental  cost 
changes  would  be  tied.  For  that 
purpose,  we  chose  the  ROR-developed 
rates  that  were  in  effect  on  July  1, 1990. 
The  Commission  found  that,  in  general, 
those  rates  served  as  an  appropriate 
starting  point  for  measuring  subsequent 
incremental  cost  changes  under  price 
cap  regulation,  because  they  "reflect[edl 
the  reasonable  operation  of  ROR 
regulation." 

304.  In  two  respects,  however,  the 
Commission  recognized  that  existing 
rates  did  not  reflect  equilibrium  ROR- 
derived  rates,  but  rather  reflected 
special  corrective  adjustments  that  we 
had  ordered  previously.  In  particular, 
the  Commission  noted  that  existing 
rates  had  embedded  within  them  costs 
associated  with  Commission-ordered 
"one-time"  amortizations  of 
depreciation  reserve  deficiencies  and 
inside  wiring  costs.  Had  ROR  regulation 
continued,  the  rates  subject  to  these 
amortizations  would  have  been  reduced 
when  the  amortizations  were 
completed.  To  ensure  that  ratepayers 
under  price  caps  would  not  be  required 
permanently  to  bear  these  temporary 
Commission-ordered,  ROR-derived  rate 
adjustments,  we  directed  LECs  to  make 
downward  exogenous  cost  adjustments 
to  their  price  cap  indices  upon  the 
expiration  of  those  amortizations. 

305.  Similarly,  the  Commission 
ordered  amortization  of  equal  access 
expenses,  which  also  were  reflected  in 
baseline  rates  at  the  outset  of  price  cap 
regulation.  Under  normal  ROR 
ratemaking  principles,  those  expenses — 
which,  for  the  most  part,  already  had 
been  incurred  before  price  cap 
regulation  was  initiated — would  have 
been  recovered  in  the  BOCs'  rates  the 
same  year  they  were  incurred  and 
would  no  longer  have  been  reflected  in 
rates  at  the  time  price  caps  were 
instituted.  However,  as  explained  supra, 
the  Commission  required  the  carriers  to 
amortize  these  extraordinary  expenses 
over  eight  years  because  of  the  potential 
fluctuations  in  revenue  requirements 
associated  with  equal  access.  Thus  these 

.  expenses  remained  embedded  within 
B(3C  rates  at  the  outset  of  price  caps 
even  though,  for  the  most  part,  the 
extraordinary  expenses  themselves  were 
no  longer  being  incurred. 

306.  The  specific  question  of  whether 
the  completely  amortized  equal  access 
expenses  should  be  treated  exogenously 
has  been  presented  to  the  Commission 
on  a  number  of  occasions.  In  the  past, 
procedural  impediments  arising  from 
our  rules,  as  well  as  the  lack  of  an 
adequate  record,  convinced  us  to 
decline  to  impose  such  treatment  at  that 
time.  For  example,  when  AT&T  raised 
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the  issue  of  downward  adjustment  for 
completed  amortization  of  equal  access 
expenses  in  an  annual  access  charge 
tariff  proceeding,  the  Common  Carrier 
Bureau  found  that  the  issue  was  beyond 
the  scope  of  the  proceeding  because  it 
would  require  a  substantive  change  to 
the  price  cap  rules.  Similarly,  in 
response  to  AT&T's  and  MCI's  revisiting 
the  question  in  both  the  First  1994 
Annual  Access  Charge  Order  and  the 
Second  1994  Annual  Access  Charge 
Order,  the  Conunission  found  that 
exogenous  treatment  would  require  a 
rule  change  to  section  61.45(d)  of  the 
Commission's  rules.  Because  no  LEC 
had  filed  for  a  waiver  of  section 
61.45(d),  the  Common  Carrier  Bureau 
found  that  the  issue  was  not  properly 
presented  for  investigation. 

307.  In  denying  the  requests  for 
procedural  reasons,  the  Commission 
supported  its  decisions  with  various 
rationales.  In  some  instances,  these 
rationales  appear  now  not  to  have  been 
considered  to  a  sufficient  degree.  In 
addressing  equal  access  costs  in  the 
orders  adopting  price  cap  regulation,  the 
Commission  focused  primarily  on  the 
question  of  whether  future  equal  access 
investments  and  expenses  should  be 
treated  exogenously  because  equal 
access  had  been  compelled  by 
regulatory  (or  judicial)  order.  We 
concluded,  subject  to  consideration  of 
waiver  requests,  that  we  should  not 
accord  exogenous  cost  treatment  to  such 
futiuB  equal  access  conversion  costs, 
because  of  concerns  that  exogenous  cost 
treatment  would  create  disincentives  to 
implement  equal  access  in  an  efficient 
manner.  We  did  not  focus  in  detail  on 
the  logically  distinct  question  of 
whether  equal  access  expenses  that 
were  already  embedded  within  baseline 
BOC  rates  pursuant  to  the  temporary 
"one-time"  amortizations  (eind  thus 
raised  no  question  with  respect  to  future 
incentives)  should  be  removed  through 
exogenous  adjustments  when  the 
amortizations  expired.  Instead,  we 
relegated  that  issue  to  a  footnote,  which 
denied  exogenous  cost  Ueatment  on  the 
basis  of  a  skeletal  analysis  that  makes  no 
reference  to  our  treatment  of  the 
depreciation  reserve  deficiency  and 
inside  wiring  amortizations.  In  the 
footnote,  it  is  clear  that  the  Commission 
was  not  distinguishing  between 
capitalized  costs,  which  were  properly 
treated  as  depreciated  expenses,  and 
non-capitalized  expenses,  which  were 
actually  amortized  per  the 
Commission's  own  requirement.  The 
Commission  framed  the  issue  of  a 
downward  adjustment  in  terms  of 
whether  the  completion  of  depreciation 
required  a  downward  adjustment, 


querying  "whether  the  BCXDs  will 
experience  any  cost  change  in  1994  [at 
the  completion  of  the  amortization]  that 
stems  from  factors  beyond  their 
control."  In  support  of  its  implicitly 
negative  answer,  the  Commission 
analogized  to  the  absence  of  a  price  cap 
index  change  when  a  piece  of 
equipment  is  fully  depreciated,  or  when 
a  carrier  increased  or  decreased  the 
speed  with  which  it  recovered 
investments.  The  Commission  found 
that,  "[biased  on  a  meager  factual  record 
presented  on  the  issue  of  equal  access 
expense,  we  are  reluctant  to  depart  fit>m 
our  practice  of  not  adjusting  rci  levels 
to  reflect  levels  of  cost  recovery." 

308.  The  Commission's  analysis  at 
that  time  was  incomplete.  The  Equal 
Access  Cost  Order  and  the  Equal  Access 
Cost  Reconsideration  Order  explicitly 
recognized  two  components  of  equal 
access  costs— capitalized,  which  were  to 
be  depreciated,  and  non-capitalized, 
which  were  extraordinary  and  were  to 
be  amortized  over  a  set  period.  The 
Commission  established  different 
treatment  for  these  two  sets  of  costs 
based  on  policy  reasons,  and  ordered  an 
amortization  schedule  for  the  non- 
capitalized costs.  The  Commission's 
establishment  of  this  schedule  was 
beyond  the  incumbent  LECs'  control. 
The  Conmiission's  analogy  to  the  lack  of 
exogenous  treatment  for  equipment 
depreciation  and  changes  in  die  tempo 
of  recovery  should  have  only  applied  to 
the  capitalized  portion  of  the  equal 
access  costs. 

309.  The  Commission  explicitly  stated 
in  the  LEC  Price  Cap  Order  that 
completed  amortizations  of  depreciation 
reserve  deficiencies  require  an 
exogenous  downward  adjustment.  The 
Commission  found  that  such  an 
adjustment  was  necessary  to  ensure  that 
ratepayers  were  not  paying  for  a  cost 
that  no  longer  existed.  Analytically,  the 
amortized  portion  of  equal  access 
expenses  should  have  been  treated  in 
the  same  fashion  as  the  amortized 
depreciation  reserve  deficiency  costs. 
The  Commission's  imposition  of  a 
downward  exogenous  adjustment  for 
the  completion  of  inside  wire 
amortizations  further  supports  our 
finding  today  that  an  exogenous 
decrease  is  appropriate  and  necessary 
for  the  completion  of  the  amortization  of 
equal  access  non-capitalized  expenses. 

310.  We  reject  our  prior  analysis  of 
amortized  equal  access  costs  and  accord 
the  expiration  of  equal  access  cost 
amortizations  the  same  exogenous  cost 
treatment  given  to  the  amortizations  of 
the  depreciation  reserve  deficiencies 
and  inside  wiring  costs.  Both  of  those 
amortizations  were  given  exogenous 
cost  treatment  when  they  expired 


because  they  reflected  temporary,  one- 
time treatment  of  costs  under  ROR 
regulation  that,  due  to  the  mid-stream 
switch  to  price  cap  regulation,  would 
have  become  permanent  (even  though 
the  costs  already  had  been  recovered) 
absent  an  exogenous  cost  adjustment. 
The  same  is  true  for  equal  access  cost 
amortizations. 

311.  Because  this  is  a  rulemaking,  we 
do  not  face  the  same  procedural 
impediments  as  in  some  of  our  prior 
decisions,  as  explained  supra.  We 
determine  that  the  record  from  this 
proceeding  allows  us  to  make  a 
reasoned  decision  on  this  issue.  We  find 
that  an  exogenous  decrease  is  necessary 
in  order  to  adjust  the  price  caps  for  the 
completed  recovery  of  the  specified 
equal  access  non-capitalized  expenses 
that  we  required  be  amortized  over  an 
eight-year  period.  Because  the  current 
price  cap  index  includes  an  expense 
that  has  now  been  completely 
recovered,  the  price  cap  should  be 
adjusted  downward  to  account  its 
recovery.  Simply  stated,  we  find  that 
ratepayers  should  not  be  forced  to  pay 
for  a  cost  that,  were  it  not  for  the  way 
price  cap  regulation  occurred  in  this 
instance,  they  would  no  longer  be 
pajring.  By  imposing  a  downward 
exogenous  adjustment  to  adjust  the  PQ 
for  the  complete  recovery  of  specific 
equal  access  expenses  through 
amortization,  we  will  avoid  unfairly 
imposing  a  subsidy  burden  on 
ratepayers.  Our  decision  in  this  matter 
will  align  charges  more  closely  to  costs. 

312.  Several  conunenters  have  argued 
that  they  continue  to  incur  costs  as  a 
part  of  the  provision  of  equal  access. 
These  ongoing  costs  are  not  at  issue  in 
the  present  proceeding.  As  explained 
above,  the  costs  at  issue  were  a  set  of 
costs  that  the  Commission  determined 
should  be  amortized  for  policy  reasons. 
These  costs  were  extraordinary  and,  if 
allowed  to  be  imposed  in  the  normal 
fashion,  would  have  resulted  in  huge 
rate  fluctuations.  We  consider  the 
ongoing  costs  of  providing  equal  access 
as  part  of  the  normal  costs  of  providing 
telephone  service.  Exogenous  treatment 
of  these  costs  is  unnecessary.  In 
response  to  BellSouth's  contention  that 
the  record  is  inadequate  for  us  to  make 
a  decision  about  an  exogenous  decrease, 
we  find  that  the  current  record  provides 
a  sufficient  basis  for  our  decision. 
Furthermore,  we  note  that  in  the  past, 
the  record  may  have  been  sufficient, 
but,  as  explained  above,  the 
Commission's  analysis  was  incorrect 

313.  TCA  and  GQ  are  concerned 
about  how  the  Commission  will  treat 
cost  recovery  for  LECs  that  convert  to 
equal  access  in  the  futiue.  As  we  stated 
in  the  very  first  LEC  Price  Cap  report 
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and  order,  LECs  that  have  not  received 
a  bona  fide  request  for  equal  access  at 
the  time  they  become  subject  to  price 
cap  regulation  may  request  a  waiver  for 
special  treatment  of  those  special 
conversion  costs  when  the  time  arises. 
See  Policies  and  Rules  Concerning  Rates 
for  Dominant  Carriers,  CC  Docket  No. 
87-313,  First  Report  and  Order,  54  FR 
19836  (May  8,  1989), 

314.  We  hereby  direct  price  cap  LECs 
to  make  a  downward  exogenous 
adjustment  to  the  traffic  sensitive  basket 
in  the  Annual  Access  TarifT  filing  that 
takes  effect  on  July  1, 1997  to  account 
for  the  completed  amortization  of  equal 
access  expenses. 

D.  Correction  of  Improper  Cost 
Allocations 

1 .  Marketing  Expenses 

a.  Background 

315.  Prior  to  1987,  incumbent  LEC 
marketing  expenses  were  allocated 
between  the  interstate  and  intrastate 
jurisdictions  on  the  basis  of  local  and 
toll  revenues.  In  1987,  a  Federal-State 
Joint  Board  recommended  that  interstate 
access  revenues  be  excluded  from  the 
allocation  factor  used  to  apportion 
marketing  expenses  between  the 
interstate  and  intrastate  jurisdictions 
because  marketing  expenses  are  not 
incurred  in  the  provision  of  interstate 
access  services.  Amendment  of  Part  67 
(New  Part  36)  of  the  Commission's 
Rules  and  Establishment  of  a  Federal- 
State  Joint  Board.  CC  Docket  No.  86- 
297,  Recommended  Decision  and  Order, 
52  FR  15355  {April  28,  1987)  (Marketing 
Expense  Recommended  Decision).  The 
Commission  agreed  with  the  Joint 
Board's  reconunendation  and  adopted 
new  procedures  that  allocated 
marketing  expenses  in  Account  6610  on 
the  basis  of  revenues  excluding  access 
revenues.  MTS  and  WATS  Market 
Structure,  Amendment  of  Part  67  (New 
Part  36)  of  the  Commission's  Rules  and 
Establishment  of  a  Federal-State  Joint 
Board,  CC  Docket  Nos.  78-72,  80-286, 
and  86-297,  Report  and  Order,  52  FR 
17228  (May  6,  1987).  In  petitions  for 
reconsideration  of  the  Commission's 
order,  several  incumbent  LECs  argued 
that  the  revised  separations  treatment  of 
marketing  expenses  would  result  in  a 
significant,  nationwide  shift  of  $475 
million  in  revenue  requirements  to  the 
intrastate  jurisdiction.  MTS  and  WATS 
Market  Structure,  Amendment  of  Part 
67  (New  Part  36)  of  the  Commission's 
Rules  and  Establishment  of  a  Joint 
Board,  CC  Docket  No.  78-72.  80-286, 
and  86-297,  Memorandum  Opinion  and 
Order  on  Reconsideration  and 
Supplemental  Notice  of  Proposed 
Rulemaking,  52  FR  32922  (September  1, 


1987)  [Marketing  Expense 
Reconsideration  Order).  On 
reconsideration,  the  Commission 
adopted  for  marketing  expenses  an 
interim  allocation  factor  that  includes 
access  revenues,  pending  the  outcome 
of  a  further  inquiry  by  the  Joint  Board. 

316.  In  the  NPRM,  we  stated  that 
some  of  the  difference  between  the  price 
cap  LECs'  interstate  allocated  costs  and 
forward-looking  costs  may  be  traced  to 
past  regulatory  practices  thai  were 
designed  to  shift  some  costs  from  the 
intrastate  jurisdiction  to  the  interstate 
jurisdiction  in  order  to  further  universal 
service  goals.  We  observed  that  the 
Commission's  decision  in  the  Marketing 
Expense  Reconsideration  Order  to 
allocate  intrastate  marketing  costs  to  the 
interstate  jurisdiction  was  an  example  of 
such  past  regulatory  practices.  We  asked 
parties  to  comment  on  the  extent  to 
which  the  difference  between  price  cap 
LECs'  interstate  allocated  costs  and 
forward-looking  costs  is  a  result  of  such 
decisions. 

b.  Discussion 

317.  Under  current  separations 
procedures,  approximately  25  percent  of 
price  cap  LECs'  total  marketing 
expenses  are  allocated  to  the  interstate 
jurisdiction.  We  agree  with  parties  that 
contend  that,  because  marketing 
expenses  generally  are  incurred  in 
connection  with  promoting  the  sale  of 
retail  services,  those  expenses  for  the 
most  part  should  be  recovered  from 
incumbent  LEC  retail  services,  which 
are  found  predominantly  in  the 
intrastate  jurisdiction.  Pursuant  to 
section  410(c)  of  the  Act,  however,  the 
Commission  must  refer  any  rulemaking 
proceeding  regarding  the  jurisdictional 
separation  of  common  carrier  property 
and  expenses  between  interstate  and 
intrastate  operations  to  a  Federal-State 
Joint  Board.  We  intend  to  initiate  a 
proceeding  to  review  comprehensively 
our  Part  36  jurisdictional  separations 
procedures  in  the  near  future.  We  will 
refer  this  issue  to  the  Federal-State  Joint 
Board  in  CC  Docket  No.  8D-286  for 
resolution  as  part  of  that  comprehensive 
review.  We  therefore  do  not  reallocate 
these  costs  between  the  interstate  and 
intrastate  jurisdictions  at  this  time. 

318.  In  the  Marketing  Expense 
Recommended  Decision,  the  Joint  Board 
stated  that  the  inclusion  of  access 
revenues  in  the  allocation  factor  for 
marketing  expenses  is  unreasonable 
because  incumbent  LECs  do  not  actively 
market  or  advertise  access  services. 
Although  parties  contested  the  accuracy 
of  this  statement  on  reconsideration,  the 
Commission  did  not  assess  incumbent 
LEC  claims  that  the  decision  to  exclude 
access  revenues  in  the  allocator  for 


marketing  expenses  was  based  on  an 
inaccurate  perception  of  the  extent  to 
which  LECs  actively  market  or  advertise 
exchange  access  services.  The 
Commission  instead  referred  marketing 
expense  issues  back  to  the  Joint  Board, 
with  specific  instruction  to  the  parties 
to  identify  any  Account  6610  marketing 
activities  that  are  related  to  access 
services  and  any  such  activities  that  are 
related  to  a  specific  jurisdiction.  We 
continue  to  recognize  that  some 
expenses  recorded  in  Account  6610  may 
indeed  be  incurred  in  the  provision  of 
interstate  access  service,  and  that  this  is 
an  issue  that  must  be  addressed  by  the 
Joint  Board  when  it  examines  the 
appropriate  allocation  factor  for 
marketing  expenses.  We  note,  however, 
that  the  Commission  did  not  find  in  the 
Marketing  Expense  Reconsideration 
Order  that  the  Joint  Board's  initial 
conclusion  in  the  Marketing  Expense 
Recommended  Decision  that  incumbent 
LECs  do  not  market  or  advertise  access 
services  to  be  inaccurate. 

319.  We  conclude  that  price  cap  LECs' 
marketing  costs  that  are  not  related  to 
the  sale  or  advertising  of  interstate 
switched  access  services  are  not 
appropriately  recovered  from  KCs 
through  per-minute  interstate  switched 
access  charges.  Pending  a 
recommendation  by  the  Joint  Board  on 

a  new  method  of  apportioning 
marketing  costs  between  the  intrastate 
and  interstate  jurisdictions,  we  direct 
price  cap  LECs  to  recover  marketing       * 
expenses  allocated  to  the  interstate 
jurisdiction  from  end  users  on  a  per-line 
basis,  for  the  reasons  we  discuss  below. 

320.  Recovering  these  expenses  from 
end  users  instead  of  from  IXCs  is 
consistent  with  principles  of  cost- 
causation  to  the  extent  that  price  cap 
LEC  sales  and  advertising  activities  are 
aimed  at  selling  retail  services  to  end 
users,  and  not  at  selling  switched  access 
services  to  IXCs.  Recovery  on  a  per-line 
basis,  while  perhaps  not  precisely 
reflective  of  the  manner  in  which 
marketing  costs  are  incurred,  is 
preferable  to  the  current  rule  requiring 
price  cap  LECs  to  recover  their 
marketing  expenses  through  per-minute 
access  charges.  A  price  cap  LECs  retail 
marketing  costs  are  not  caused  by  usage 
of  switched  access  services,  and  its 
efforts  to  sell  additional  lines,  vertical 
features,  and  other  retail  services  would 
only  indirectly  cause  an  increase  in 
switched  access  usage.  Per-minute 
recovery  of  retail  marketing  costs  thus 
distorts  prices  in  the  long  distance  and 
local  markets  in  the  same  way  as  does 
per-minute  recovery  of  other  NTS  costs. 

321.  In  the  past,  price  cap  LEC  retail 
marketing  may  have  focused  on  the  sale 
of  optional  vertical  features  such  as  call 
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waiting  and  caller  ID,  and  on  featvires 
and  services  designed  for  business 
customers.  As  local  competition 
develops,  we  would  expect  that  sales 
expenses  would  be  driven  by  the  price 
cap  LEG'S  need  to  respond  to 
competition.  In  any  case,  it  is  beyond 
our  jurisdiction  to  reassign  retail 
marketing  costs  to  retail  services  on  a 
truly  cost-causative  basis.  There  is 
probably  a  relationship,  however, 
between  the  number  of  lines  purchased 
by  an  end  user,  particularly  a  business 
user,  and  the  amount  of  effort  a  price 
cap  LEG  expends  to  sell  services  and 
features  to  that  end  user.  Furthermore, 
as  parties  have  observed  in  the  record  in 
this  proceeding,  price  cap  LECs  actively 
market  second  lines  to  residential 
customers.  We  conclude,  therefore,  that 
the  most  efficient  and  cost-causative 
method  legally  available  to  this 
Commission  at  this  time  for  recovery  of 
price  cap  LEG  retail  marketing  costs 
allocated  to  the  interstate  jurisdiction  is 
to  charge  those  end  users  to  whom  the 
price  cap  LEGs'  marketing  is  directed — 
multi-line  business  and  non-primary 
residential  line  end  users.  We  further 
note  that  by  not  permitting  price  cap 
LEGs  to  recover  these  costs  from 
primary  residential  and  single-line 
business  customers,  we  avoid  potential 
universal  service  concerns  that  weigh 
against  increasing  charges  on  these  end 
users. 

322.  Moreover,  continued  recovery  of 
interstate-allocated  marketing  expenses 
in  per-minute  switched  access  charges 
would  raise  competitive  concerns. 
Increasingly,  IXGs  will  be  competing 
with  incumbent,  price  cap  LEGs  in  the 
provision  of  local  exchange  and 
exchange  access  services.  By  permitting 
incumbent,  price  cap  LEGs  to  recover 
from  DCCs  through  interstate  switched 
access  charges  their  costs  of  marketing 
retail  services,  these  potential 
competitors  are  forced  to  bear  the 
incumbent,  price  cap  LEGs'  costs  of 
competing  with  the  KGs.  Assigning 
recovery  of  marketing  costs  to  end  users, 
on  the  other  hand,  subjects  these  costs 
to  the  competitive  pressures  of  the 
market. 

323.  Marketing  expenses  are  currently 
recovered  through  all  interstate  access 
rate  elements  and  the  interexchange 
category  in  proportion  to  the  investment 
originally  assigned  to  these  elements 
and  categories  by  the  Part  69  cost 
allocation  rules.  Special  access  and 
interexchange  services  are  purchased 
by,  and  marketed  to,  retail  customers.  It 
is  therefore  appropriate  to  allow  rates 
for  those  services  to  continue  to  include 
recovery  of  marketing  expenses. 
Marketing  expenses  must  be  removed 
from  all  other  rate  elements  by  means  of 


downward  exogenous  adjustments  to 
the  PGIs  for  the  common  line,  traffic 
sensitive,  and  trunking  baskets.  With 
respect  to  the  trunking  basket,  the 
exogenous  adjustment  shall  not  reflect 
the  amount  of  any  Account  6610 
marketing  expenses  allocated  to  special 
access  services.  The  service  band 
indices  (SBIs)  within  the  trunking 
basket  shall  be  decreased  based  on  the 
amount  of  Account  6610  marketing 
expenses  allocated  to  switched  services 
included  in  each  service  category  to 
reflect  the  exogenous  adjustment  to  the 
PGI  for  the  trunking  basket. 

324.  After  performing  the  appropriate 
downward  exogenous  adjustments 
described  above  to  the  PGIs  in  the 
common  line,  traffic  sensitive,  and 
trunking  baskets,  price  cap  LEGs  may 
recover  the  revenues  related  to  the 
Account  6610  marketing  expenses 
remrfved  from  these  baskets  by 
increasing  the  SLGs  for  multi-line 
business  and  non-primary  residential 
lines.  To  prevent  end-user  charges  from 
exceeding  levels  we  have  established 
earlier  in  this  Order,  the  amount  of 
marketing  expenses  to  be  recovered 
from  multi-line  business  and  non- 
primary  residential  lines  in  their  SLGs 
shall  be  limited  by  the  ceilings  we 
establish  for  these  SLGs  in  this  Order. 
To  the  extent  these  ceilings  prevent  full 
recovery  of  these  amounts,  price  cap 
LEGs  may  recover  these  costs  by 
increasing  equally  both  the  non-primary 
residential  line  PIGG  and  the  midti-line 
business  PIGG,  not  to  exceed  the 
ceilings  on  the  PIGG  for  non-primary 
residential  and  multi-line  business 
lines.  In  the  event  the  PIGG  ceilings 
prevent  full  recovery  of  these  expenses, 
any  residual  may  be  recovered  through 
per-minute  charges  on  originating 
access  service,  subject  to  its  ceiling. 
Finally,  to  the  extent  price  cap  LEGs 
cannot  recover  their  remaining 
marketing  expenses  through  per-minute 
charges  on  originating  access,  any 
residual  may  be  recovered  through  per- 
minute  charges  on  terminating  access 
service.  Although  these  marketing 
expenses  will  be  recovered  through  the 
SLG,  they  shall  not  be  included  in  the 
base  factor  or  considered  common  line 
revenues.  To  prevent  price  cap  LEGs 
frtjm  recovering  these  expenses  from 
access  services,  we  are  establishing  a 
separate  basket  for  these  marketing 
expenses. 

325.  We  reject,  however,  AT&T's 
assertion  that  recovery  of  interstate- 
allocated  marketing  expenses  through 
interstate  access  charges  violates  the 
wholesale  pricing  provisions  contained 
in  section  252(d)(3)  of  the  Act.  AT&T 
identifies  and  quantifies  inappropriate 
retail  expenses  embedded  in  current 


interstate  switched  access  rates  based  on 
the  requirements  of  section  252(d)(3) 
and  the  criteria  for  wholesale  rate  cost 
studies  outlined  in  the  Local 
Competition  Order.  Section  252(d)(3) 
establishes  a  pricing  standard  for  the 
wholesale  provision  of  retail  offerings  to 
other  carriers  that  resell  the  LEG  retail 
services.  Section  252(d)(3)  does  not 
apply  to  the  pricing  of  interstate  access, 
which  is  not  a  retail  service. 

2.  General  Support  Facilities 

a.  Background 

326.  In  the  NPRM.  we  sought 
comment  on  other  possible  cost 
misallocations  that  may  contribute  to 
the  difference  between  embedded  costs, 
and  forward-looking  costs  allocated  to 
the  interstate  jurisdiction.  AT&T 
suggests  that  the  allocadon  of  embedded 
general  support  facilities  (GSF)  costs, 
including  general  purpose  computer 
expenses,  among  access  categories  is 
one  such  misallocation.  This  allocation, 
AT&T  contends,  results  in  the 
inappropriate  support  of  LEGs'  billing 
and  collection  service,  which  is  a 
nonregulated,  interstate  service,  through 
regulated  access  charges.  AT&T 
estimates  that  $124  million  of  expenses 
recovered  in  interstate  access  support 
the  nonregulated  billing  and  collection 
category.  Of  the  $124  million,  $60.1 
million  is  included  in  interstate 
switched  carrier  access,  and  $20.5 
million  is  in  interstate  special  access, 
with  the  remainder  recovered  by  the 
SLG. 

327.  The  GSF  investment  category  in 
Part  36  includes  assets  that  support 
other  operations,  such  as  land, 
buildings,  vehicles,  as  well  as  general 
purpose  computer  investment 
accounted  for  in  USOA  Account  2124. 
Some  incumbent  LEGs  use  general 
purpose  computers  to  provide 
nonregulated  billing  and  collection 
services  to  IXGs.  Part  69  allocates  GSF 
investment  among  the  billing  and 
collection  category,  interexchange 
category,  and  the  access  elements  based 
on  the  amount  of  Gentral  Office 
Equipment  (GOE),  Gable  and  Wire 
Facilities  (GWF).  and  Information 
Origination/Termination  Equipment 
(lO/T)  investment  allocated  to  each  Part 
69  category.  Because  no  GOE,  GWF,  or 
lO/T  investment  is  allocated  to  the 
billing  and  collection  category,  no 
investment  in  general  support  facilities, 
and  thus  no  portion  of  general  purpose 
computer  investment,  is  allocated  to  the 
billing  and  collection  category. 
Likewise,  because  expenses  related  to 
GSF  investment  are  allocated  in  the 
same  manner  as  GSF  investment,  no 
GSF  expenses,  including  expenses 


rfuau'd  loycnturii  purpose  computers, 
are  allocated  to  the  billing  and 
collection  category.  To  the  extent  that 
costs  are  underallocated  to  the  billLng 
and  collection  category,  incumbent 
LECs'  regulated  services  recover  through 
interstate  access  charges  costs 
associated  with  nonregulated  provision 
of  billing  and  collection  services. 

b.  Discussion 

328.  We  agree  v^rith  AT&T  and 
WorldCom  that  the  current  allocation  of 
GSF  costs  enables  incumbent  LECs  to 
recover  through  regulated  interstate 
access  charges  costs  caused  by  the  LECs' 
nonregulated  billing  and  collection 
functions.  By  shifting  some  costs  from 
interstate  access  services  to  the 
nonregulated  billing  and  collection 
category,  we  would  move  interstate 
access  rates  closer  to  cost.  The  NPRM, 
however,  may  not  have  provided 
sufficient  notice  to  interested  parties 
that  we  would  change  in  the  allocation 
of  LEC  interstate  costs  between 
regulated  interstate  services  and 
noiu«gulated  billing  and  collection 
activities.  We  therefore  seek  comment 
on  this  issue  in  Section  VILB  below. 

V.  Access  Reform  for  Incumbent  Rate- 
of-ReUim  Local  Exchange  Carriers 

A.  Background 

329.  In  the  NPRM  we  concluded  that, 
with  limited  exceptions,  the  scope  of 
this  proceeding  should  be  limiteid  to 
incumbent  price  cap  LECs  because  these 
carriers  face  the  potential  of  significant 
competition  in  the  interstate  exchange 
access  market  due  to  the  new  duties  and 
obligations  imposed  upon  them  by  the 
1996  Act.  We  proposed  limited 
exceptions  that  would  subject  all 
incumbent  LECs  to  the  rules  addressing 
allocation  of  universal  service  support 
to  the  interstate  revenue  requirement, 
discussed  in  Section  VI. D,  below,  and  to 
the  reforms  to  the  transport  rate 
structure,  including  the  TIC,  discussed 
in  sections  III.D.,  above.  We  invited 
comment  on  these  tentative  conclusions 
on  the  scope  of  this  proceeding.  We  also 
sought  comment  on  whether  we  should 
apply  our  proposed  changes  to  the 
common  line  rate  structure  to  rate-of- 
retum  incumbent  LECs  and  whether  we 
should  update  Part  69  access  rules  in 
light  of  various  developments.  We 
further  invited  comment  on  the  effect  of 
these  proposals  and  tentative 
conclusions  on  small  business  entities, 
including  small  incumbent  LECs  and 
new  entrants.  We  also  noted  that  we 
would  address  access  reform  for  rate-of- 
retum  carriers  in  a  separate  proceeding 
in  1997. 


B.  Discussion 

330.  We  conclude  that,  with  the 
limited  exceptions  discussed  in 
Sections  III.D  and  VI.D,  the  scope  of  this 
proceeding  should  be  limited  to  price 
cap  incumbent  LECs.  Price  cap 
regulation  governs  almost  91  percent  of 
interstate  access  charge  revenues  and 
more  than  92  percent  of  total  incumbent 
LEC  access  lines.  Currently,  all  ten  of 
the  incumbent  LECs  with  more  than  two 
million  access  lines  and  13  of  the  17 
non-NfECA  incumbent  LECS  with  more 
than  50,000  access  lines  are  subject  to 
price  cap  regulation.  Therefore,  even 
though  this  proceeding  applies  only  to 
price  cap  incumbent  LECs,  it  will 
nonetheless  affect  the  vast  majority  of 
all  access  lines  and  interstate  access 
revenues. 

331.  Small  and  rural  LECs  will  most 
likely  not  experience  competition  asiast 
as  incumbent  price  cap  LECs.  We  do  not 
expect  small  and  rural  LECs  generally  to 
face  significant  competition  in  the 
immediate  future  because,  for  the  most 
part,  the  high  costy low-margin  areas 
served  by  these  LECs  are  unlikely  to  be 
the  immediate  targets  of  new  entrants  or 
competitors.  Moreover,  as  we  noted  in 
the  NPRM,  all  non-price  cap  incimibent 
LECs  may  be  exempt  from,  or  eligible 
for  a  modification  or  suspension  of,  the 
interconnection  and  unbundling 
requirements  of  the  1996  Act.  By 
contrast,  all  incumbent  LECs  that  are 
ineligible  for  section  251(f)  exemption, 
suspensions,  or  modifications  are 
incumbent  price  cap  LECs.  Because  the 
latter  incumbent  LECs  must  fulfill  the 
section  251  (b)  and  (c)  duties  to  provide 
interconnection  and  unbundled 
elements  to  new  entrants,  they  are  likely 
to  face  significant  competition  in  the 
interstate  exchange  access  market  before 
the  small  and  mid-sized  rate-of-retum 
incumbent  LECs  face  such  competition. 

332.  We  recognize  that  small  and 
rural  rate-of-retum  LECs  face  unique 
circumstances  and  that  a  few  of  these 
carriers  may  now  have,  or  may  soon 
receive,  bona  fide  requests  for 
intercoimection.  Although  all  rate-of- 
retum  carriers  may  not  be  completely 
insulated  from  competitive  pressures, 
we  are  not  persuaded  by  arguments  that 
delaying  the  initiation  of  an  access 
reform  proceeding  for  these  carriers 
until  later  this  year  will  have  a 
detrimental  impact  on  their  viability.  A 
separate  proceeding  for  small  and  rural 
rate-of-retum  LECs  will  provide  us  with 
the  opportunity  to  conduct  a 
comprehensive  review  of  the 
circumstances  and  issues  unique  to 
these  carriers. 

333.  We  do  not  agree  that  Citizens 
Utilities  should  be  exempt  fiom  some  of 


the  rules  we  adopt  in  this  order  for  price 
cap  companies.  The  decisions  we  reach 
here  accommodate  many  of  the 
concerns  that  Citizens  Utilities,  as  well 
as  a  number  of  other  price  cap  LECs  that 
serve  nutil  areas,  voices  in  its  pleadings. 
Although  Citizens  Utilities  arguably 
may  face  different  circumstances  than 
other  price  cap  LECs  that  serve  larger 
urban  and  suburban  populations. 
Citizens  has  indicated,  by  electing  price 
cap  regulation,  that  it  believes  it  can 
achieve  a  higher  rate  of  productivity 
than  smaller  rate-of-retum  LECs  and 
that  price  cap  regulation  is  more 
beneficial  to  it  than  rate-of-retum 
regulation.  Citizens  Utilities  has  not 
demonstrated  that  the  modifications  we 
are  adopting  in  this  proceeding  would 
necessarily  affect  it  differently  than 
other  price  cap  LECs.  If  Citizens 
Utilities  believes  that  it  cannot  remain 
financially  viable  as  a  price  cap  carrier 
under  the  revised  access  charge  regime, 
it  may  petition  for  a  waiver  of  the  rule 
that  makes  its  decision  to  elect  price  cap 
regulation  irreversible. 

334.  We  reject  Centennial's  suggestion 
that  we  adopt  access  reform 
modifications  for  all  incumbent  LECs 
but  then  grant  waivers  for  small,  rural 
LECs  whose  special  circumstances 
warrant  different  accommodations.  For 
the  most  part,  rate-of-retum  LECs  face  a 
common  set  of  complex  issues,  different 
than  those  faced  by  price  cap  LECs,  that 
are  better  addressed  in  a  separate 
proceeding.  In  that  proceeding,  we  will 
address  any  differences  that  may  exist 
between  large  and  small  rate-of-retum 
carriers. 

335.  We  therefore  limit  application  of 
the  rules  we  adopt  in  this  proceeding  to 
the  incumbent  price  cap  LECs,  with 
limited  exceptions.  Because  rate-of- 
retum  LECs  will  collect  revenues  from 
the  new  universal  service  support 
mechanisms,  we  address  allocation  of 
universal  service  support  to  the 
interstate  revenue  requirement  for  all 
incumbent  LECs  in  Section  VI.D.  In 
addition,  because  rate-of-retum 
incumbent  LECs'  transport  rates  were 
subject  to  the  rules  that  were  remanded 
by  the  court  in  CompTei  v.  FCC,  the 
changes  to  the  TIC  that  we  adopt  in 
Section  III.D.  pursuant  to  the  court's 
remand,  except  for  changes  that  require 
reallocation  of  costs  to  newly-created 
rate  elements,  will  also  apply  to  rate-of- 
retum  incumbent  LECs.  Finally,  in 
order  to  prevent  double  recovery  of  the 
costs  associated  with  providing  access 
services  to  new  entrants  throu^  the 
sale  of  unbundled  network  elements,  we 
conclude  in  Section  VI. A,  below,  that 
our  exclusion  of  unbundled  network 
elements  bom  Part  69  access  charges 
applies  to  all  incumbent  LECs. 
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VI.  Other  Issues 

A.  Applicability  of  Part  69  to 
Unbundled  Elements 

1.  Background 

336.  In  the  NPRM,  we  requested 
comment  regarding  the  potential 
application  of  Part  69  access  charges  to 
unbundled  network  elements  purchased 
by  carriers  to  provide  local  exchange 
services  or  exchange  access  services.  We 
tentatively  concluded  that  unbundled 
network  elements  should  be  excluded 
from  such  access  charges.  We  noted  that 
the  1996  Act  allows 

telecommunications  carriers  to  purchase 
access  to  unbundled  network  elements 
and  to  use  those  elements  to  provide  all 
telecommunications  services,  including 
originating  and  terminating  access  of 
interstate  calls.  We  further  noted  that 
the  1996  Act  requires  purchasing 
carriers  to  pay  cost-based  rates  to 
incumbent  LECs  to  compensate  them  for 
use  of  the  unbundled  network  elements. 
Accordingly,  we  tentatively  concluded 
that  the  requesting  carrier  paying  cost- 
based  rates  to  the  incumbent  LEG  would 
have  already  compensated  the 
incumbent  LEG  for  the  ability  to  deploy 
unbundled  network  elements  to  provide 
originating  and  terminating  access. 

2.  Discussion 

337.  We  will  adhere  to  our  tentative 
conclusion  to  exclude  unbundled 
network  elements  from  Part  69  access 
charges.  This  conclusion  applies  to  all 
incumbent  LEGs.  As  we  noted  in  the 
Local  Competition  Order,  payment  of 
cost-based  rates  represents  full 
compensation  to  the  incumbent  LEG  for 
use  of  the  network  elements  that  carriers 
purchase.  We  further  noted  that  sections 
251(c)(3)  and  252(d)(1),  the  statutory 
provisions  establishing  the  unbundling 
obligation  and  the  determination  of 
network  element  charges,  do  not  compel 
telecommunications  carriers  using 
unbundled  network  elements  to  pay 
access  charges.  Moreover,  these 
provisions  do  not  restrict  the  ability  of 
carriers  to  use  network  elements  to 
provide  originating  and  terminating 
access.  Allowing  incumbent  LECs  to 
recover  access  charges  in  addition  to  the 
reasonable  cost  of  such  facilities  would 
constitute  double  recovery  because  the 
ability  to  provide  access  services  is 
already  included  in  the  cost  of  the 
access  facilities  themselves.  Excluding 
access  charges  from  unbundled 
elements  ensures  that  unbundled 
elements  can  be  used  to  provide 
services  at  competitive  levels, 
promoting  the  underlying  purpose  of 
the  1996  Act.  If  incumbent  LEGs  added 
access  charges  to  the  sale  of  unbundled 


elements,  the  added  cost  to  competitive 
LEGs  would  impair,  if  not  foreclose, 
their  ability  to  offer  competitive  access 
services.  The  availability  of  access 
services  at  competitive  levels  is  vital  to 
the  general  approach  we  adopt  in  this 
Order,  which  relies  on  the  growth  of 
competition,  including  from 
competitors  using  unbundled  network 
elements,  to  move  overall  access  rate 
levels  toward  forward-looking  economic 
cost.  In  addition,  we  note  that  excluding 
unbimdled  network  elements  from 
access  charges  benefits  small  entities 
seeking  to  enter  the  local  service  market 
by  ensuring  that  they  can  acquire 
unbimdled  elements  at  competitive 
prices. 

338.  We  disagree  with  suggestions 
offered  by  some  commenters  that  access 
charges  should  be  imposed  on 
unbundled  elements  because  cost-based 
rates  for  such  elements  would  not 
recover  universal  service  support 
subsidies  built  into  the  access  charge 
regime.  Although  our  plan  to  implement 
comprehensive  universal  service  reform 
is  not  fully  implemented,  we  believe 
excluding  access  charges  from  the  sale 
of  unbundled  elements  will  not 
dramatically  affect  the  ability  of  price 
cap  LEGs  to  fulfill  their  universal 
service  obligations.  First,  competitors 
using  unbundled  network  elements  to 
provide  interstate  services  will 
contribute  to  universal  service 
requirements  pursuant  to  section  254. 
Garriers  receive  no  exemption  from  their 
obligation  to  contribute  to  universal 
service  by  using  unbundled  network 
elements.  Second,  rate  structxue 
modifications  adopted  in  this  Order — 
including  reallocation  of  TIG  costs, 
adoption  of  a  mechanism  to  phase  out 
the  TIG,  and  raising  multi-line  SLGs — 
should  reduce  the  impact  on  price  cap 
LEGs  of  excluding  the  recovery  of  TIG 
costs  in  the  sale  of  luibundled  network 
elements.  Third,  if  unbundled  network 
element  prices  are  geographically 
deaveraged,  LECs  will  receive  higher 
prices  when  they  sell  unbundled 
network  elements  that  embody  higher 
costs.  Fourth,  because  the  difference 
between  the  level  of  access  charges  and 
the  forward-looking  economic  costs  of 
network  elements  may  include  more 
than  universal  service  support, 
imposing  access  charges  on  the  sale  of 
unbundled  network  elements  could 
recover  from  market  entrants 
substantially  more  than  amounts  used  to 
support  universal  service.  Accordingly, 
we  are  not  persuaded  by  suggestions 
that  the  universal  service  obligations  of 
price  cap  LEGs  compel  the  imposition  of 
access  charges  on  the  purchase  of 


unbundled  network  elements  by 
requesting  carriers. 

339.  Although,  in  the  Local 
Competition  Order,  we  allowed 
application  of  certain  non-cost-based 
access  charges  (the  CGLG  and  a  portion 
of  the  TIC)  to  unbundled  elements,  we 
limited  the  duration  of  such  application 
to  a  transition  period  ending  June  30, 
1997  even  if  access  and  universal 
service  reform  were  not  completed  by 
the  end  of  the  transition  period.  The 
transition  period  was  limited  in  order  to 
minimize  the  burden  on  competitive 
local  service  providers  seeking  to  use 
unbundled  network  elements  to  offer 
the  competitive  services  that  the  1996 
Act  sought  to  promote.  The  interim 
application  of  certain  access  charges 
was  also  limited  to  non-cost-based 
charges  because  such  charges,  unlike 
facilities-based  charges,  were  more 
likely  to  include  subsidies  for  universal 
servic^.  All  facilities-based  charges  were 
completely  excluded  from  unbundled 
network  elements  to  prevent  double 
recovery  by  incumbent  LEGs  of  the  costs 
of  these  facilities  when  they  are 
purchased  by  competitive  carriers. 

340.  We  are  also  unpersuaded  by 
suggestions  that  access  charges  should 
be  imposed  on  unbundled  elements 
because  provision  of  competitive  service 
by  rebundling  the  same  network 
elements  used  by  the  incumbent  LEG  to 
provide  access  is  equivalent  to  resale  of 
a  retail  service.  First,  in  the  Local 
Competition  Order,  we  recognized  major 
differences  between  competition 
through  the  use  of  umbundled  network 
elements  and  competition  through 
resale  of  an  existing  retail  service 
offered  by  an  inciunbent  LEG.  We 
explained,  for  example,  that  an  entrant 
relying  on  unbundled  elements  rather 
than  resale  has  the  flexibility  to  offer  all 
telecommunications  services  made 
possible  by  using  network  elements  but 
also  assumes  the  risk  that  end  users  will 
not  generate  sufficient  demand  to  justify 
the  investment.  The  entrant  using  a 
resale  strategy,  however,  is  limited  to 
offering  the  retail  service  itself  without 
the  attendant  investment  risk.  Thus,  we 
reject  the  notion  that  the  rebundling  of 
network  elements  is  equivalent  to 
resale.  Second,  although  we  concluded 
in  the  Local  Competition  Order  that 
IXGs  must  continue  to  pay  access 
charges  to  inciunbent  LECs  for  access 
services  when  the  end  user  is  served  by 
a  competitive  carrier  reselling  the 
incumbent  LEG's  retail  services,  our 
conclusion  was  based  on  the  resale 
provisions  of  the  1996  Act  which  limit 
resale  to  retail  services  offered  to 
subscribers  or  other  customers  who  are 
not  teleconununications  carriers.  The 
resale  provision  does  not  apply  to  non- 
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retail  services,  including  access 
services,  that  may  be  offered  using  the 
same  facilities.  Unlike  the  provision  of 
local  exchange  services,  access  services 
are  not  services  that  LECs  provide 
directly  to  end  users  on  a  retail  basis.  To 
impose  access  charges  on  the  sale  of 
unbundled  elements  would  contravene 
the  terms  of  the  resale  provision  by 
effectively  treating  exchange  access  as  a 
service  provided  on  a  retail  basis. 

B.  Treatment  of  Interstate  Information 
Services 

1.  Background 

341.  In  the  1983  Access  Charge 
Reconsideration  Order,  the  Commission 
decided  that,  although  information 
service  providers  (ISPs)  may  use 
incumbent  LEG  facilities  to  originate 
and  terminate  interstate  calls,  ISPs 
should  not  be  required  to  pay  interstate 
access  charges.  (For  purposes  of  this 
Order,  providers  of  enhanced  services 
and  providers  of  information  services 
are  referred  to  as  ISPs.)  MTS  and  WATS 
Market  Structure,  CC  Docket  No.  70-72, 
Memorandum  Opinion  and  Order,  48 
FR  42984  (September  21,  1983)  [Access 
Charge  Reconsideration  Order).  In 
recent  years,  usage  of  interstate 
information  services,  and  in  particular 
the  Internet  and  other  interactive 
computer  networks,  has  increased 
significantly.  Although  the  United 
States  has  the  greatest  amount  of 
Internet  users  and  Internet  traffic,  more 
than  1 75  countries  are  now  connected  to 
the  Internet.  Network  Wizards  Internet 
Domain  Survey,  January  1997,  available 
on  the  World  Wide  Web  at  <http:// 
www.nw.com/zoneWWW/top.htmI>. 
As  usage  continues  to  grow,  information 
services  may  have  an  increasingly 
significant  effect  on  the  public  switched 
network. 

342.  As  a  result  of  the  decisions  the 
Commission  made  in  the  Access  Charge 
Reconsideration  Order.  ISPs  may 
purchase  services  from  incumbent  LECs 
under  the  same  intrastate  tariffs 
available  to  end  users.  ISPs  may  pay 
business  line  rates  and  the  appropriate 
subscriber  line  charge,  rather  than 
interstate  access  rates,  even  for  calls  that 
appear  to  traverse  state  boundaries.  The 
business  line  rates  are  significantly 
lower  than  the  equivalent  interstate 
access  charges,  given  the  ISPs'  high 
volumes  of  usage.  ISPs  typically  pay 
incumbent  LECs  a  flat  monthly  rate  for 
their  connections  regardless  of  the 
amount  of  usage  they  generate,  because 
business  line  rates  typically  include 
usage  charges  only  for  outgoing  traffic. 

343.  In  the  NPRM,  we  tentatively 
concluded  that  ISPs  should  not  be 
required  to  pay  interstate  access  charges 


as  currently  constituted.  We  explained 
that  the  existing  access  charge  system 
includes  non-cost-based  rates  and 
inefficient  rate  structures.  We  stated  that 
there  is  no  reason  to  extend  such  a 
system  to  an  additional  class  of 
customers,  especially  considering  the 
potentially  detrimental  effects  on  the 
growth  of  the  still-evolving  information 
services  industry.  We  explained  that 
ISPs  should  not  be  subjected  to  an 
interstate  regulatory  system  designed  for 
circuit-switched  interexchange  voice 
telephony  solely  because  ISPs  use 
incumbent  LEC  networks  to  receive 
calls  from  their  customers.  We  solicited 
comment  on  the  narrow  issue  of 
whether  to  permit  incumbent  LECs  to 
assess  interstate  access  charges  on  ISPs. 
In  the  companion  Notice  of  Inquiry 
(NOI).  we  sought  comment  on  broader 
issues  concerning  the  development  of 
information  services  and  Internet 
access.  See  In  the  Matter  of  Usage  of  the 
Public  Switched  Network  by 
Information  Service  and  Internet  Access 
Providers.  CC  Docket  No.  96-263, 
Notice  of  Inquiry,  62  FR  4657  (January 
31.  1997)  (NO/). 

2.  Discussion 

344.  We  conclude  that  the  existing 
pricing  structure  for  ISPs  should  remain 
in  place,  and  incumbent  LECs  will  not 
be  permitted  to  assess  interstate  per- 
minute  access  charges  on  ISPs.  We  think 
it  possible  that  had  access  rates  applied 
to  ISPs  over  the  last  14  years,  the  pace 
of  development  of  the  Internet  and  other 
services  may  not  have  been  so  rapid. 
Maintaining  the  existing  pricing 
structure  for  these  services  avoids 
disrupting  the  still-evolving  information 
services  industry  and  advances  the  goals 
of  the  1996  Act  to  "preserve  the  vibrant 
and  competitive  free  market  that 
presently  exists  for  the  Internet  and 
other  interactive  computer  services, 
unfettered  by  Federal  or  State 
regulation."  47  U.S.C.  sec.  230(b)(2). 

345.  We  decide  here  that  ISPs  should 
not  be  subject  to  interstate  access 
charges.  The  access  charge  system 
contains  non-cost-based  rates  and 
inefficient  rate  structures,  and  this 
Order  goes  only  part  of  the  way  to 
remove  rate  inefficiencies.  Moreover, 
given  the  evolution  in  ISP  technologies 
and  markets  since  we  first  established 
access  charges  in  the  early  1980s,  it  is 
not  clear  that  ISPs  use  the  public 
switched  network  in  a  manner 
analogous  to  DCCs.  Commercial  Internet 
access,  for  example,  did  not  even  exist 
when  access  charges  were  established. 
As  commenters  point  out,  many  of  the 
characteristics  of  ISP  traffic  (such  as 
large  numbers  of  incoming  calls  to 
Internet  service  providers)  may  be 


shared  by  other  classes  of  business 
customers. 

346.  We  also  are  not  convinced  that 
the  nonassessment  of  access  charges 
results  in  ISPs  imposing  uncompensated 
costs  on  incumbent  LECs.  ISPs  do  pay 
for  their  connections  to  incumbent  LEC 
networks  by  purchasing  services  under 
state  tariffs.  Incumbent  LECs  also 
receive  incremental  revenue  from 
Internet  usage  through  higher  demand 
for  second  lines  by  consumers,  usage  of 
dedicated  data  lines  by  ISPs,  and 
subscriptions  to  incumbent  LEC  Internet 
access  services.  To  the  extent  that  some 
intrastate  rate  structures  fail  to 
compensate  incumbent  LECs  adequately 
for  providing  service  to  customers  with 
high  volumes  of  incoming  calls, 
incumbent  LECs  may  address  their 
concerns  to  state  regulators. 

347.  Finally,  we  do  not  believe  that 
incumbent  LEC  allegations  about 
network  congestion  warrant  imposition 
of  interstate  access  charges  on  ISPs.  The 
Network  Reliability  and  Interoperability 
Council  has  not  identified  any  service 
outages  above  its  reporting  threshold 
attributable  to  Internet  usage,  and  even 
incumbent  LEC  commenters 
acknowledge  that  they  can  respond  to 
instances  of  congestion  to  maintain 
service  quality  standards.  Internet 
access  does  generate  different  usage 
patterns  and  longer  call  holding  times 
than  average  voice  usage.  However,  the 
extent  to  which  this  usage  creates 
congestion  depends  on  the  ways  in 
which  incumbent  LECs  provision  their 
networks,  and  ISPs  use  those  networks. 
Incumbent  LECs  and  ISPs  agree  that 
technologies  exist  to  reduce  or  eliminate 
whatever  congestion  exists;  they 
disagree  on  what  pricing  structure 
would  provide  incentives  for 
deployment  of  the  most  efficient 
technologies.  The  public  interest  would 
best  be  served  by  policies  that  foster 
such  technological  evolution  of  the 
network.  The  access  charge  system  was 
designed  for  basic  voice  telephony 
provided  over  a  circuit-switched 
network,  and  even  when  stripped  of  its 
current  inefficiencies  it  may  not  be  the 
most  appropriate  pricing  structure  for 
Internet  access  and  other  information 
services. 

348.  Thus,  in  our  review  of  the  record 
filed  in  response  to  the  NOI,  we  will 
consider  solutions  to  network 
congestion  arguments  other  than  the 
incumbent  LECs'  recommendation  that 
we  apply  access  charges  to  ISPs'  use  of 
circuit-switched  network  technology. 
We  intend  rather  to  focus  on  new 
approaches  to  encourage  the  efficient 
offering  of  services  based  on  new 
network  configurations  and 
technologies,  resulting  in  more 
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innovative  and  dynamic  services  than 
exist  today.  In  the  NOI,  we  will  address 
a  range  of  fundamenta'  issues  about  the 
hiteraet  and  other  information  services, 
including  ISP  usage  of  the  public 
switched  network.  The  NOI  will  give  us 
an  opportunity  to  consider  the 
implications  of  information  services 
more  broadly,  and  to  craft  proposals  for 
a  subsequent  NPRM  that  are  sensitive  to 
the  complex  economic,  technical,  and 
legal  (Questions  raised  in  this  area.  We 
therefore  conclude  that  ISPs  should 
remain  classified  as  end  users  for 
purposes  of  the  access  charge  system. 

C.  Terminating  Access 

349.  In  the  NPRM,  we  requested 
comment  regarding  the  regulation  of 
terminating  access.  We  noted  that, 
unlike  originating  access,  the  choice  of 
an  access  provider  for  terminating 
access  is  made  by  the  recipient  of  the 
call.  The  call  recipient  generally  does 
not  pay  for  the  call  and,  therefore,  is  not 
likely  to  be  concerned  about  the  rates 
charged  for  terminating  access.  We 
suggested  that  neither  the  originating 
caller  nor  its  long-distance  service 
provider  can  exert  substantial  influence 
over  the  called  party's  choice  of 
terminating  access  provider.  Thus,  even 
if  competitive  pressures  develop  at  the 
originating  end  as  new  entrants  offer 
alternatives,  the  terminating  end  of  a 
long-distance  call  may  remain  a 
bottleneck,  controlled  by  the  LEG 
providing  access  for  a  particular 
customer.  We  also  recognized,  however, 
that  excessive  terminating  access 
charges  could  furnish  an  incentive  for 
IXCs  to  enter  the  access  market  in  order 
to  avoid  paying  excessive  terminating 
access  charges. 

1.  Price  Cap  Incumbent  LECs 

a.  Background 

350.  We  requested  comment  on 
various  alternative  special  methods  for 
regulating  the  terminating  access  rates 
of  price  cap  LECs.  For  instance,  we 
sought  comment  on  whether  to  establish 
a  ceiling  on  the  terminating  access  rates 
of  price  cap  LECs  equal  to  the  forward- 
looking  economic  cost  of  providing  the 
service.  We  suggested  alternative 
methods  for  measuring  forward-looking 
economic  cost,  including  reference  to 
prices  in  reciprocal  compensation 
arrangements  for  the  transport  and 
termination  charges  of 
telecommunications  imder  sections 
251(b)(5)  and  252(d)(2)  or  a  requirement 
that  terminating  rates  be  based  on  a 
TSLRIC  study  or  other  acceptable 
forward-looking  cost-based  model. 


b.  Discussion 

351.  We  believe  that  new  entrants,  by 
purchasing  unbundled  network 
elements  or  providing  facilities-based 
competition,  will  eventually  exert 
downward  pressure  on  originating 
access  rates  assessed  by  incumbent 
LECs.  We  agree  that  excessive 
terminating  access  rates  could 
encourage  long-distance  companies  to 
avoid  the  pajmient  of  such  charges  by 
seeking  to  become  the  local  exchange 
and  exchange  access  provider  for  end 
user  customers.  These  market 
developments,  however,  would  not  fully 
address  the  concerns  expressed  in  the 
NPRM  and  reflected  in  comments  with 
respect  to  the  ability  of  incumbent  LECs 
to  charge  uiueasonable  rates  for 
terminating  access. 

352.  We  are  also  not  convinced  that 
a  significant  competitive  impact  would 
result  from  changes  in  calling  patterns 
between  pairs  of  callers.  Commenlers 
have  not  described  any  realistic  way 
that  users,  by  changing  their  calling 
patterns,  could  experience  savings 
attributable  to  differing  levels  of 
terminating  access  charges  paid  by  KCs. 
Although  one  commenter  points  to  high 
termination  charges  in  foreign  countries 
as  affecting  the  market  for  overseas  calls 
originating  in  the  United  States,  such 
results  are  less  likely  to  occur  for 
domestic  calls,  which  are  much  less 
expensive  than  international  calls  and 
are  subject  to  geographic  rate  averaging 
and  rate  integration  requirements.  Thus, 
we  are  reluctant  to  base  our  approach  on 
the  expectation  that  a  significant 
proportion  of  callers  will  implement 
such  a  strategy. 

353.  Accordingly,  we  are  establishing 
regulatory  requirements  that  will 
address  the  potential  that  incumbent 
LECs  could  charge  unreasonable  rates 
for  terminating  access.  Specifically,  we 
are  adopting  rules  in  this  Order  that,  for 
price  cap  LECs,  will  limit  recovery  of 
TIC  and  common  line  costs  from 
terminating  access  rates  for  a  limited 
period,  and  then  eliminate  any  recovery 
of  common  line  and  TIC  costs  from 
terminating  access.  Under  this 
approach,  begiiming  January  1, 1998, 
price  cap  LECs  will  recover  common 
line  and  residual  TIC  revenues  through 
a  new  flat  charge,  subject  to  a  ceiling. 
Remaining  common  line  and  residual 
TIC  revenues  will  then  be  first 
recovered  through  originating  access 
rates,  subject  to  a  ceiling.  Any 
remaining  common  line  and  residual 
TIC  revenues  may  then  be  recovered 
through  terminating  rates.  As  the  caps 
on  SLCs  applicable  to  non-primary 
residential  lines  and  the  PICC  are  raised, 
none  of  these  residual  revenues  will  be 


recovered  through  terminating  access 
charges.  When  the  increased  SLCs  and 
PICCs  are  fully  implemented,  recovery 
of  these  costs  will  be  more  susceptible 
to  competitive  forces  because  IXCs 
could  seek  to  influence  the  end  user's 
choice  of  its  provider  of  local  service, 
and  the  end  user's  choice  of  service 
provider  will  determine  whether  the 
incumbent  LEC  is  able  to  recover  these 
costs  bom  the  end  user. 

354.  In  addition,  pending  full 
recovery  of  all  common  line  and 
residual  TIC  costs  in  flat  rate  SLCs  and 
PICCs,  this  approach  will  put 
downward  pressure  on  terminating 
access  rates  by  lowering  the  overall 
service  revenues  derived  from 
terminating  access  charges.  Because 
competitive  pressure  is  more  likely  to 
develop  on  the  originating  end  of  a  long- 
distance call,  we  can  rely  to  a  greater 
extent  on  competitive  forces  to  ensure 
just  and  reasonable  rates  under  this 
approach  by  moving  recovery  of  certain 
revenues  from  terminating  access  to 
originating  access.  By  stripping 
terminating  access  rates  of  CCL  and 
residual  TIC  charges  and,  pending  full 
implementation  of  the  new  flat  charges, 
placing  more  of  the  burden  of  TIC 
recovery  on  originating  access  rates,  we 
reduce  potential  excesses  in  terminating 
access  charges  while  exposing  the  CCL 
and  residual  TIC  recovery  to 
competitive  pressures  in  the  originating 
access  market. 

355.  The  NPRM  described  proposals 
linking  terminating  rates  to  originating 
rate  levels  or  shifting  costs  from 
terminating  to  originating  access 
charges.  Some  commenters  support 
limiting  price  cap  LEC  terminating 
access  rates  to  the  level  of  the  LEC 
originating  access  rates.  If  originating 
access  charges  are  lowered  because  of 
competition,  the  ceiling  on  terminating 
access  rates  would  be  lowered  as  well, 
placing  downward  pressure  on 
terminating  rates.  This  approach, 
however,  would  not  substantially  affect 
terminating  access  rates  where 
originating  access  rates  have  not 
responded  to  competitive  inroads. 
Moreover,  linking  an  inciunbent  LECs 
terminating  access  rate  to  its  own 
originating  rate  could  reduce  the 
incumbent  LECs  incentive  to  lower  its 
originating  access  rates.  Thus,  we 
decline  to  adopt  this  method  of 
regulating  terminating  access  rates. 

356.  The  NTRM  requested  comment 
on  the  possibility  of  eliminating  all 
charges  for  terminating  access  by 
shifting  the  burden  of  recovering  all 
costs  currently  recovered  in  terminating 
access  rates  to  originating  access 
charges.  We  decline  to  adopt  this 
approach  because  a  complete  shift  of 
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terminating  access  costs  to  originating 
access  conflicts  with  one  of  the  basic 
objectives  of  this  proceeding — to  ensure 
that  charges  for  access  services  reflect 
the  manner  in  which  the  costs  of 
providing  those  services  are  incurred. 
Switching  costs,  for  example,  should 
continue  to  be  recovered  in  part  from 
terminating  access  charges  because 
those  costs  are  traffic  sensitive  and  are 
related  to  the  volumes  of  both 
originating  and  terminating  traffic. 
Moreover,  we  emphasize  that,  as 
discussed  in  Section  III.A,  the  rate 
structiu^  we  are  adopting,  which  will 
replace  per-minute  recovery  of  the  CCL 
charge  and  the  TIC  with  flat  rate 
charges,  helps  to  achieve  our  goal  of 
ensuring  that  charges  for  access  services 
reflect  the  manner  in  which  costs  are 
incurred.  Our  requirement  that 
incumbent  LECs  recover  a  greater 
portion  of  common  line  and  TIC  costs 
in  originating  access  rates  pending  full 
implementation  of  flat-rated  charges 
will  address  concerns  about  the 
reasonableness  of  terminating  access 
charges  while  providing  price  cap  LECs 
sufficient  latitude  to  recover  the 
reasonable  costs  of  deploying  their 
facilities  to  provide  terminating  access 
services. 

357.  The  NPRM  also  discussed  the 
alternative  of  requiring  price  cap  LECs 
to  establish  end  user  charges  for 
terminating  access.  This  approach 
would  place  direct  responsibility  for  the 
cost  of  terminating  access  on  the 
recipient  of  terminating  access  services 
and  would  expose  terminating  access  to 
competitive  pressures.  We  noted  that 
wireless  companies  already  charge 
called  parties  for  receiving  calls  and 
requested  comment  on  how  we  might 
implement  a  system  of  end  user  charges 
in  the  context  of  access  reform  and 
whether  its  implementation  would 
increase  the  number  of  uncompleted 
calls  due  to  a  reluctance  by  called 
parties  to  accept  the  charges.  We  agree 
with  commenters  that  such  a  change 
could  prove  disruptive  to  consumers  of 
wireline  services.  After  review  of  the 
record,  which  produced  few,  if  any, 
advocates  of  such  an  approach,  we 
conclude  that  we  should  not  mandate  at 
this  time  this  change  in  current  pricing 
practices  for  wireline  service. 

2.  Non-Inc\unbent  LECs 

a.  Background 

358.  In  the  NPRM,  we  requested 
comment  about  whether  to  impose 
ceilings  on  the  terminating  access  rates 
of  non-incumbent  LECs.  We  stated  in 
the  NTRM  that  our  policy  since  the 
Competitive  Carrier  Proceeding  has 
consistently  been  that  a  carrier  is  non- 


dominant  unless  the  Commission  makes 
or  has  made  a  flnding  that  it  is 
dominant.  We  noted  that,  since  the 
Competitive  Carrier  Proceeding,  new 
entrants  into  the  exchange  access 
market  have  been  presumpdvely 
classifled  as  non-dominant  because  they 
have  not  been  shown  to  exercise 
significant  market  power  in  their  service 
areas.  Policy  and  Rules  Concerning 
Rates  for  Competitive  Common  Carrier 
Services  and  Facilities  Authorizations 
Therefor,  CC  Docket  No.  79-252,  First 
Report  and  Order,  45  FR  76148 
(November  18,  1980),  Further  Notice  of 
Proposed  Rulemaking,  46  FR  10924 
(February  5,  1981),  Second  Further 
Notice  of  Proposed  Rulemaking,  47  FR 
17308  (April  22,  1982),  Second  Report 
and  Order,  47  FR  37889  (August  27, 
1982).  At  the  same  time,  we  stated  that 
competitive  LECs  may  possess  market 
power  over  DCCs  needing  to  terminate 
calls  because  the  LEC  controlling  the 
terminating  local  loop  is  the  only  access 
provider  available  to  the  EXC  seeking  to 
terminate  a  long-distance  call  on  that 
particular  loop.  We  solicited  comment 
on  several  alternatives,  including 
whether  we  should  use  incumbent  LEC 
terminating  access  rates  as  a  benchmark 
to  determine  the  reasonableness  of 
competitive  LEC  terminating  rates.  We 
invited  commenters  to  offer  other 
approaches  including,  for  example, 
whether  we  should  establish  a 
presumption  of  reasonableness  if  the 
competitive  LECs  terminating  access 
rate  is  no  higher  than  the  incumbent 
LECs  rate  in  the  same  geographic 
market. 

b.  EMscussion 

359.  We  recently  noted  that  the  test  in 
deciding  whether  to  apply  dominant 
carrier  regulation  to  a  class  of  carriers  is 
whether  those  carriers  have  market 
power.  Regulatory  Treatment  of  LEC 
Provision  of  Interexchange  Services 
Originating  in  the  LECs  Local  Exchange 
Area  and  Policy  and  Rules  Concerning 
the  Interstate,  hiterexchange 
Marketplace,  CC  Docket  Nos.  96-149 
and  96-61,  Second  Report  and  Order  in 
CC  Docket  No.  96-149  and  Third  Report 
and  Order  in  CC  Docket  No.  96-61,  FCC 
97-142  (April  18, 1997)  (Dominant- 
Non-Dominant  Order).  As  we  discussed 
in  the  Dominant/ Nondominant  Order, 
in  determining  whether  a  firm  possesses 
market  power,  the  Commission  has 
previously  focused  on  certain  well- 
established  market  features,  including 
market  share,  supply  and  demand 
substitutability,  the  cost  structure,  size 
or  resources  of  the  firm,  and  control  of 
bottleneck  facilities.  Competitive  LECs 
currently  have  a  relatively  small  market 
share  in  the  provision  of  local  exchange 


and  exchange  access  service. 
Nonetheless,  at  first  blush,  there  is  a 
concern  that  a  competitive  LEC  may 
have  market  power  over  an  IXC  that 
needs  to  terminate  a  long-distance  call 
to-a  customer  of  that  particular 
competitive  LEC.  Therefore,  we  sought 
comment  on  whether  and  to  what  extent 
we  should  regulate  the  terminating 
access  charges  of  competitive  LECs. 

360.  We  conclude,  based  on  the 
record  before  us,  that  non-incumbent 
LECs  should  be  treated  as  nondominant 
in  the  provision  of  terminating  access. 
Although  an  IXC  must  use  the 
competitive  LEC  serving  an  end  user  to 
terminate  a  call,  the  record  does  not 
indicate  that  competitive  LECs  have 
previously  charged  excessive 
terminating  access  rates.  Nor  have 
commenters  provided  evidence 
demonstrating  that  competitive  LECs 
are,  in  fact,  charging  excessive 
terminating  rates.  Indeed,  the  record 
suggests  that  the  terminating  rates  of 
competitive  LECs  are  equal  to  or  below 
the  tariffed  rates  of  incumbent  LECs.  In 
addition,  the  record  does  not  show  that 
competitive  LECs  distinguish  between 
originating  and  terminating  access  in 
their  offers  of  service.  Therefore,  it  does 
not  appear  that  competitive  LECs  have 
structured  their  service  offerings  in 
ways  designed  to  exercise  any  market 
power  over  terminating  access. 
Accordingly,  the  concerns  expressed  in 
the  NPRM  about  the  ability  of 
competitive  LECs  to  exercise  market 
power  in  the  provision  of  terminating 
access  are  not  substantiated  in  the 
record. 

361.  Further,  as  competitive  LECs, 
which  have  a  small  share  of  the 
interstate  access  market,  attempt  to 
expand  their  market  presence,  the  rates 
of  incumbent  LECs  or  other  potential 
competitors  will  constrain  the 
terminating  access  rates  of  competitive 
LECs.  Specifically,  competitive  LECs 
compete  with  incumbent  LECs  whose 
rates  are  regulated.  The  record  indicates 
that  long-distance  carriers  have 
established  relationships  with 
inciunbent  LECs  for  the  provision  of 
access  services,  and  new  market 
entrants  are  not  likely  to  risk  damaging 
their  developing  relationships  with  KCs 
by  charging  unreasonable  terminating 
access  rates.  This  is  especially  true  with 
respect  to  competitive  access  providers 
seeking  to  maintain  or  expand  their 
access  transport,  special  access,  or  other 
services  apart  from  switched  access. 

362.  In  addition,  we  believe  that 
overcharges  for  terminating  access  could 
encourage  access  customers  to  take 
competitive  steps  to  avoid  paying 
unreasonable  terminating  access 
charges.  If.  for  example,  a  competitive 
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LEG  consistently  overcharged  an  KC  for 
terminating  access,  the  IXC  would  have 
an  incentive  to  enter  a  marketing 
alliance  with  another  competitive  LEG 
in  the  same  market  or  in  other 
geographic  markets  where  the 
overcharging  competitive  LEG  seeks  to 
expand.  Although  high  terminating 
access  charges  may  not  create  a 
disincentive  for  the  call  recipient  to 
retain  its  local  carrier  (because  the  call 
recipient  does  not  pay  the  long  distance 
cheirge),  the  call  recipient  may 
nevertheless  respond  to  incentives 
offered  by  an  KG  with  an  economic 
interest  in  encouraging  the  end  user  to 
switch  to  another  local  carrier.  Such  an 
approach  could  have  particular  impact 
when  the  IXG  has  significant  brand 
recognition  among  consumers. 
Moreover,  as  noted  in  the  NPRM, 
excessive  terminating  access  charges 
could  encourage  IXCs  to  enter  the  access 
market  in  an  effort  to  win  the  local 
customer.  We  believe  that  the 
possibility  of  competitive  responses  by 
DCGs  will  have  a  constraining  effect  on 
non-incumbent  LEG  pricing. 

363.  Thus,  we  will  not  adopt  at  this 
time  any  regulations  governing  the 
provision  of  terminating  access 
provided  by  competitive  LECs.  Because 
competitive  LECs  have  not  charged 
unreasonable  terminating  access  rates, 
and  because  they  are  not  likely  to  do  so 
in  the  ftiture,  competitive  LECs  do  not 
appear  to  possess  market  power.  Thus, 
the  imposition  of  regulatory 
requirements  with  respect  to 
competitive  LEG  terminating  access  is 
unnecessary.  We  similarly  find  no 
reason  to  adopt  a  presumption  of 
reasonableness  where  a  competitive 
LEG'S  terminating  access  rates  are  less 
than  its  rates  for  originating  access  or 
less  than  the  incumbent  LEC's 
terminating  access  rates.  Instead,  if  we 
need  to  examine  the  reasonableness  of 
competitive  LEG  terminating  access 
rates  in  an  individual  instance,  we  can 
do  so  taking  into  account  all  relevant 
factors  including  relationships  to  other 
rates.  Thus,  if  an  access  provider's 
service  offerings  violate  section  201  or 
section  202  of  the  Act,  we  can  address 
any  issue  of  unlawful  rates  through  the 
exercise  of  our  authority  to  investigate 
and  adjudicate  complaints  under 
section  208.  On  the  basis  of  the  current 
record,  we  conclude  that  reliance  on  the 
complaint  process  wrill  be  sufficient  to 
assure  that  non-incumbent  LEG  rates  are 
reasonable.  We  emphasize  that  we  will 
not  hesitate  to  use  our  authority  under 
section  208  to  take  corrective  action 
where  appropriate. 

364.  We  will  be  sensitive  to 
indications  that  the  terminating  access 
rates  of  competitive  LECs  are 
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unreasonable.  The  charging  of 
terminating  access  rates  above 
originating  rates  in  the  same  market,  for 
example,  may  suggest  the  need  to  revisit 
our  regulatory  approach.  Similarly, 
terminating  rates  that  exceed  those 
charged  by  the  incumbent  LEG  serving 
the  same  market  may  suggest  that  a 
competitive  LEG's  terminating  access 
rates  are  excessive.  If  there  is  sufficient 
indication  that  competitive  LECs  are 
imposing  unreasonable  terminating 
access  charges,  we  will  revisit  the  issue 
of  whether  to  adopt  regulations 
governing  competitive  LEG  rates  for 
terminating  access. 

3.  "Open  End"  Services 

365.  In  some  cases,  an  IXG  is  unable 
to  influence  the  end  user's  choice  of 
access  provider  for  originating  access 
services  because  the  end  user  on  the 
terminating  end  is  paying  for  the  call. 
For  example,  charges  for  the  "open  end" 
originating  access  minutes  for  800  or 
888  services  are  paid  by  the  recipient  of 
the  call.  Consequently,  the  Commission 
has  treated  incumbent  LEG  originating 
"open  end"  minutes  as  terminating 
minutes  for  access  charge  purposes.  The 
NPRM  solicited  comment  on  whether 
such  regulatory  treatment  should  be 
retained  for  "open  end"  services  under 
which  terminating  access  rates  serve  as 
originating  access  rates,  and  whether 
this  approach  should  be  extended  to 
competitive  LECs. 

366.  We  continue  to  believe  that 
"open  end"  originating  minutes  should 
be  treated  as  terminating  minutes  for 
access  charge  purposes.  Although  few 
comments  were  filed  regarding  this 
issue,  commenters  addressing  this 
matter  advocate  retention  of  the  current 
regulatory  approach.  By  continuing  to 
treat  "o{>en  end"  originating  minutes  as 
terminating  minutes  for  access  charge 
purposes,  we  recognize  that  access 
customers  have  limited  ability  to 
influence  the  calling  party's  choice  of 
access  provider.  Accordingly,  access 
charges  for  these  "open  end"  minutes 
will  be  governed  by  the  requirements 
we  adopt  in  this  Order  applicable  to 
terminating  access  provided  by 
incumbent  LECs.  Thus,  residual 
common  line  charges  and  the  per- 
minute  TIG  will  not  be  recovered 
througb-"open  end"  originating  minutes 
except  to  the  extent  such  recovery  is 
permitted  under  the  rules  described  in 
Section  III.A  of  this  Order. 

D.  Universal  Service-Related  Part  69 
Changes 

367.  In  the  NPRM,  we  recognized  that, 
because  of  the  role  that  access  charges 
have  played  in  funding  and  maintaining 
universal  service,  it  is  critical  to 


implement  changes  in  the  access  charge 
system  together  with  complementary 
changes  in  the  universal  service  system. 
In  this  section,  we  address  the  manner 
in  which  incumbent  LECs  must  adjust 
their  interstate  access  charges  to  reflect 
the  universal  service  support 
mechanisms  adopted  in  the  Universal 
Service  Order. 

1.  Background 

368.  In  November  1996,  pursuant  to 
section  254  of  the  Act,  the  Federal-State 
Universal  Service  joint  Board  issued  its 
recommendations  to  the  Commission  for 
reforming  our  system  of  universal 
service  so  that  universal  service  is 
preserved  and  advanced,  but  in  a 
manner  that  permits  the  local  exchange 
and  exchange  access  markets  to  move 
from  monopoly  to  competition.  In  our 
Universal  Service  Order,  we  are 
adopting  most  of  the  Joint  Board's 
recommendations  relating  to  the 
support  of  rural  and  high  cost  areas. 

369.  Section  254  of  the  Act  requires 
that  any  federal  universal  service 
support  provided  to  eligible  carriers  be 
"explicit"  and  recovered  on  cm 
"equitable  and  nondiscriminatory 
basis"  from  all  telecomriunications 
carriers  providing  interstate 
telecommunications  service.  In  our 
companion  Universal  Service  Order,  we 
agree  with  the  Joint  Board  that  these 
programs  must  he  replaced  with 
universal  service  support  mechanisms 
that  satisfy  section  254. 

370.  Currendy,  there  are  three 
mechanisms  designed  expressly  to 
provide  support  for  high  cost  and  small 
telephone  companies:  the  Universal 
Service  Fund  (high  cost  assistance 
fund),  the  Dial  Equipment  Minutes 
(DEM)  weighting  program,  and  Long 
Term  Support  (LTS).  An  incumbent  LEG 
is  eligible  for  high  cost  assistance  from 
the  current  Universal  Service  Fund  if  its 
embedded  loop  costs  exceed  115 
percent  of  the  national  average  loop 
cost.  This  program  is  funded  entirely  by 
IXCs.  DEM  weighting  assistance  is  an 
implicit  support  mechanism  that 
permits  LECs  with  fewer  than  50,000 
access  lines  to  apportion  a  greater 
proportion  of  these  local  switching  costs 
to  the  interstate  jurisdiction  than  larger 
LECs  may  allocat*  Finally,  the  existing 
LTS  program  supports  carriers  with 
higher-than  average  subscriber  line  costs 
by  providing  carriers  that  are  members 
of  the  NECA  pool  with  enough  support 
to  enable  them  to  charge  IXCs  only  a 
nationwide  average  GGL  interstate 
access  rate.  LTS  payments  reduce  the 
access  charges  of  smaller,  rural 
incumbent  LECs  participating  in  the 
loop-cost  pool  by  raising  the  access 
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charges  of  non-participating  incumbent 
LECs. 

371.  In  the  NPRM,  we  sought 
comment  on  whether  incumber.t  LECs' 
access  charges  must  be  adjusted  to 
reflect  elimination  of  LTS  contribution 
requirements  and  receipt  of  explicit 
universal  service  funds  in  order  to 
prevent  incumbent  LECs  from  being 
compensated  twice  for  providing 
universal  service.  We  proposed  a 
downward  exogenous  cost  adjustment 
for  price  cap  inciunbent  LECs  to  reflect 
elimination  of  LTS  contribution 
requirements  and  any  revenues  received 
from  any  new  universal  service  support 
mechanisms,  and  sought  comment  on 
how  interstate  costs  must  also  be 
reduced  to  account  for  explicit  universal 
service  support. 

2.  Discussion 

372.  In  our  companion  Universal 
Service  Order,  we  conclude  that  a 
carrier  will  continue  to  receive 
universal  service  support  based  upon 
the  existing  LTS,  high  cost,  DEM 
weighting  mechanisms,  until  the  carrier 
begins  to  receive  support  based  upon 
forward-looking  economic  cost.  In  the 
following  sections,  we  will  discuss  the 
manner  in  which  incumbent  LECs  must 
reduce  their  interstate  access  charges  to 
reflect  the  elimination  of  the  obligation 
to  contribute  to  LTS,  increase  their 
interstate  access  charges  to  permit 
recovery  of  the  new  universal  service 
obligation,  and,  to  the  extent  necessary, 
adjust  their  interstate  access  charges  to 
account  for  any  additional  universal 
service  funds  received  under  the 
modified  universal  service  mechanisms. 

a.  Removal  of  LTS  Obligation  From 
Interstate  Access  Rates 

373.  In  our  companion  Universal 
Service  Order,  we  agree  with  the  Joint 
Board  that  LTS  payments  constitute  a 
universal  service  support  mechanism 
that  is  inconsistent  with  the  Act's 
requirement  that  support  be  collected 
from  all  providers  of  interstate 
telecommunications  services  on  an 
equitable  and  non-discriminatory  basis 
and  be  available  to  all  eligible 
telecommunications  carriers.  In  that 
order,  we  conclude  that  LTS  should  be 
removed  from  the  interstate  access 
charge  system.  We  prqyide,  instead,  for 
recovery  of  comparable  payments  from 
the  new  federal  universal  service 
support  mechanisms. 

374.  Currently,  only  incumbent  LECs 
that  do  not  participate  in  the  NEC  A  CCL 
tariff  (non-pooling  incumbent  LECs) 
make  LTS  payments  and  only 
incumbent  LECs  participating  in  the 
NECA  CCL  tariff  receive  LTS  support. 
Non-pooling  incumbent  LECs' 


contributions  to  the  common  line  pool 
are  set  aimually  based  on  the  total 
projected  amount  of  LTS,  converted  to 
a  monthly  payment  amount.  Non- 
pooling  incumbent  LECs  recover  the 
revenue  necessary  for  their  LTS 
contributions  through  their  CCL 
charges.  We  agree  with  commenters  that 
argue  that,  to  the  extent  we  do  not 
reduce  interstate  access  revenues  by  the 
amount  of  LTS  contribution  currently 
recovered  in  the  rates,  incumbent  LECs 
will  double  recover.  We  therefore 
conclude  that  incumbent  LEC  interstate 
access  charges  must  be  reduced  to 
reflect  elimination  of  the  obligation  to 
contribute  to  LTS. 

375.  Because  payments  from  the 
existing  LTS  mechanism  will  cease  on 
January  1,  1998.  incumbent  LECs  should 
no  longer  contribute  to  the  existing  LTS 
fund  after  that  date.  For  price  cap  LECs, 
which  were  requested  to  stop 
participating  in  the  NECA  Common 
Line  tariff  before  coming  under  price 
cap  regulation,  LTS  contributions  were 
included  in  the  common  line  revenue 
requirement  when  the  PCI  for  the 
common  line  basket  was  established. 
We  conclude  that  price  cap  LECs  must 
make  a  one-time  downward  exogenous 
adjustment  to  the  PCI  for  the  common 
line  basket  to  account  fully  for  the 
elimination  of  their  LTS  obligations. 
This  exogenous  adjustment  shall  be 
made  in  a  manner  consistent  with 
section  61.45  and  other  relevant 
provisions  of  the  Commission's  rules. 

376.  Non-pooling,  rate-of-retum  LECs 
recover  their  LTS  contributions  in  the 
common  line  revenue  requirement. 
Because  current  LTS  contributors  will 
no  longer  be  making  such  contributions 
after  January  1,  1998,  their  CCL  charges 
should  be  adjusted  to  account  for  this 
change.  Rate-of-retum  LECs  that 
formerly  made  LTS  contributions 
should  recompute  their  common  line 
revenue  requirements  based  on  the 
elimination  of  their  LTS  obligations, 
and  adjust  their  CCL  charges 
accordingly. 

377.  We  note  that  the  replacement  of 
LTS  with  comparable  support  from  the 
new  universal  service  support 
mechanisms  requires  us  to  amend  the 
NECA  Common  Line  tariff  rules,  which 
establish  the  CCL  for  pooling  members 
at  the  average  of  price  cap  LECs'  CCL 
charges.  Under  the  current  LTS  support 
system,  NECA  annually  projects  the 
common  line  revenue  requirement, 
including  an  11.25  percent  return  on 
investment,  for  incumbent  LECs  that 
participate  in  the  common  line  pool. 
NECA  then  computes  the  total  amount 
of  LTS  support  needed  by  subtracting 
the  amount  pooling  carriers  will  receive 
in  CCL  revenues  and  SLCs  bom  the 


pool's  projected  revenue  requirement, 
after  removing  pay  telephone  costs  and 
revenues.  Our  rules  currently  provide 
that  the  NECA  CCL  tariff  be  set  to 
recover  the  average  of  price  cap  LECs' 
CCL  charges.  If  we  were  to  retain  this 
rule,  our  decision  eliminating  LTS 
obligations  for  price  cap  LECs  and 
requiring  them  to  reduce  their  CCL 
charges  accordingly  would 
automatically  reduce  the  CCL  revenues 
of  NECA  pool  members.  Fujther. 
reductions  would  occur  as  price  cap 
LECs  implemented  our  decisions  in 
Section  III  of  this  Order,  which 
restructures  the  common  line  rate 
structure  for  price  cap  LECs  to  recover 
common  line  costs  through  flat-rated 
charges  instead  of  the  per-minute  CCL 
charge.  Because  we  have  deferred 
consideration  of  access  reform  for  non- 
price  cap  LECs  and  did  not  seek 
comment  on  this  issue  in  the  NPRM.  we 
must  address  this  issue  in  a  futiu^ 
proceeding  that  undertakes  access 
reform  for  small,  non-price  cap  LECs. 

b.  Recovery  of  New  Universal  Service 
Obligations 

378.  In  the  Universal  Service  Order, 
we  conclude  that  assessment  of 
contributions  for  the  interstate  portion 
of  the  high  cost  and  low-income  support 
mechanisms  shall  be  based  solely  on 
end-user  interstate  revenues,  and  that 
assessment  of  universal  support  for 
eligible  schools,  libraries,  and  nu°al 
health  care  providers  shall  be  based  on 
interstate  and  intrastate  total  end-user 
revenues.  As  to  the  manner  in  which 
carriers  may  recover  their  contributions 
to  the  universal  service  fund,  in  our 
Universal  Service  Order  we  conclude 
that  carriers  may  recover  universal 
service  contributions  via  interstate 
mechanisms.  In  this  Section,  we  address 
the  maimer  in  which  incumbent  price 
cap  LECs  may  recover  their  universal 
service  contributions.  We  address  non- 
price  cap  LECs'  recovery  of  universal 
service  contributions  in  Section  XIII.F  of 
the  Universal  Service  Order. 

379.  Price  cap  LECs  may  treat  their 
contributions  to  the  new  universal 
service  mechanisms,  including  high  cost 
and  low-income  support  and  support  for 
eligible  schools,  libraries,  and  health 
care,  as  exogenous  changes  to  their  price 
cap  indices  (PCIs).  Because  the  only 
interstate  revenues  that  will  serve  as  the 
basis  for  assessing  universal  service 
contributions  in  1998  will  be  end-user 
revenues,  we  find  that  price  cap  LECs 
recovering  their  universal  service 
obligation  through  interstate  access 
charges  must  recover  those 
contributions  in  the  baskets  for  services 
that  generate  end-user  interstate 
revenues.  Because  price  cap  LECs  do 
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not  recover  revenues  from  end  users  of 
services  in  ail  baskets,  the  exogenous 
adjustment  sliould  not  be  across-the- 
board.  The  baskets  containing  end-user 
interstate  services  are  the  common  line, 
interexchange.  and  trunking  baskets. 
The  end-user  charges  assessed  on 
services  in  the  common  line  basket  are 
recovered  through  the  SLC;  in  the 
interexchange  basket,  end-user  charges 
are  recovered  through  per-minute  toll 
charges;  and  in  the  trunking  basket,  end 
user  charges  are  recovered  through 
special  access  service  provided  directly 
to  end  users.  Price  cap  LECs  electing  to 
recover  their  universal  service 
obligation  through  interstate  access 
charges  must  therefore  apply  the  full 
amount  of  the  exogenous  adjustment 
among  these  three  baskets  on  the  basis 
of  relative  size  of  end-user  revenues.  We 
note,  however,  that  the  tandem- 
switched  transport,  interconnection 
charge,  and  tandem  switch  signalling 
service  categories  in  the  trunking  basket 
do  not  recover  end-user  interstate 
revenues.  In  order  to  prevent  recovery 
firom  customers  of  these  services,  the 
service  band  indices  (SBI)  for  these 
service  categories  should  not  be 
increased  to  reflect  the  exogenous 
adjustment  to  the  PCI  for  the  trunking 
basket.  To  reflect  the  exogenous 
adjustment  to  the  trunking  basket  PO, 
price  cap  LECs  should,  instead,  increase 
the  SBIs  for  the  remaining  service 
categories  in  the  trunking  basket  based 
on  the  relative  end-user  interstate 
revenues  generated  in  each  service 
category.  The  four  remaining  service 
categories  in  the  trunking  basket  are  as 
follows:  (1)  voice  grade  entrance 
facilities,  voice  grade  direct-trunked 
transport,  voice  grade  dedicated 
signalling  transport,  voice  grade  special 
access,  WATS  special  access,  metallic 
special  acx:ess,  and  telegraph  special 
access  services;  (2)  audio  and  video 
service;  (3)  high  capacity  flat-rated 
transport,  high  capacity  special  access, 
and  DDS  services;  and  (4)  wideband 
data  and  wideband  analog  services. 

380.  In  1999,  the  percentage  of  price 
cap  LECs'  revenues  that  will  be  assessed 
for  universal  service  support  may 
increase  as  a  result  of  the  anticipated 
increases  in  high  cost,  low-income 
support  and  support  for  schools, 
libraries,  and  health  care  in  1999.  Price 
cap  LECs  shall  therefore  perform  an 
upward  exogenous  adjustment  to  the 
PCIs  for  the  common  line, 
interexchange,  and  trunking  baskets  in 
the  same  manner  as  the  exogenous 
adjustment  performed  in  1998,  to  reflect 
any  change  in  the  assessment  rate  in 
1999. 


c.  Adjustments  to  Interstate  Access 
Charges  to  Reflect  Additional  Support 
From  the  Modified  Universal  Service 
Mechanisms 

381.  In  our  Universal  Service  Order, 
we  conclude  that  the  federal  universal 
service  mechanism  should  support  25 
percent  of  the  difference  between  the 
forward-looking  economic  cost  of 
serving  the  customer  and  the 
appropriate  revenue  benchmark.  We 
further  conclude  in  that  order  that  25 
percent  approximates  the  portion  of  the 
cost  of  providing  the  supported  network 
facilities  that  would  be  assigned  to  the 
interstate  jurisdiction,  and  that,  by 
funding  these  interstate  costs,  we  will 
ensure  that  federal  implicit  universal 
service  support  is  made  explicit. 
Consistent  with  our  decision  in  the 
Universal  Service  Order  to  fund  only 
interstate  costs  through  the  federal 
universal  service  fund,  we  direct 
incumbent  LECs  to  use  any  imiversal 
service  support  received  from  the  new 
universal  service  mechanisms  to  reduce 
or  satisfy  the  interstate  revenue 
requirement  otherwise  collected 
through  interstate  access  charges. 

382.  Non-Rural  Carriers.  In  our 
Universal  Service  Order,  we  conclude 
that,  until  a  forward-looking  economic 
cost  methodology  takes  effect  on 
January  1, 1999,  non-rural  carriers  will 
continue  to  receive  high  cost  assistance 
and  LTS  amounts  based  on  the  existing 
universal  service  mechanisms.  As  there 
will  be  no  change  until  January  1,  1999 
to  the  support  non-rural  incumbent 
LECs  ciurently  receive  as  high  cost  and 
LTS  support,  we  conclude  that  it  is  not 
necessary  at  this  time  to  determine  the 
manner  in  which  non-rural  carriers 
should  adjust  their  interstate  access 
charges  to  reflect  a  difference  in 
universal  service  support.  We  will 
address  this  issue  prior  to  the  January  1 , 
1999,  effective  date  of  the  forward- 
looking  cost  mechanisms  for  non-rural 
carriers. 

383.  Rural  Carriers.  In  our  Universal 
Service  Order,  we  conclude  that  rural 
carriers,  as  defined  in  section  153(37)  of 
the  Act,  shall  continue  to  receive 
support  based  on  embedded  costs  for  at 
least  three  years.  Begiiming  on  January 
1,  1998,  rural  carriers  shall  receive  high 
cost  loop  support,  DEM  weighting 
assistance,  and  LTS  benefits  on  the  basis 
of  the  modified  support  mechanisms. 

384.  In  our  Universal  Service  Order, 
we  adopt  modified  per-line  support 
mechanisms  for  providing  support 
comparable  to  the  LTS  support  received 
under  the  existing  mechanisms. 
Begiiming  on  January  1,  1998,  we  will 
allow  a  rural  carrier's  aimual  LTS 
support  to  increase  from  its  support  for 


the  preceding  calendar  year  b€ised  on 
the  percentage  of  increase  of  the 
nationwide  average  loop  cost.  Rural, 
non-price  cap  LECs  should  continue  to 
apply  any  revenues  received  from  the 
modified  universal  service  support 
mechanisms  that  replace  current  LTS 
amounts  to  the  accoimts  to  which  they 
are  currently  applying  LTS  suppKirt. 

385.  We  also  aecide  in  the  Universal 
Service  Order  that,  from  January  1,  1998 
through  December  31, 1999,  rural 
carriers  shall  calculate  their  high  cost 
support  using  the  current  high  cost 
formulas.  We  conclude  that  no 
adjustment  to  rural  incumbent  LECs' 
interstate  access  charges  is  necessary  at 
this  time  because  incumbent  LECs  will 
continue  to  use  the  existing  high  cost 
formulas  to  determine  high  cost 
support.  As  we  determine  in  that  order, 
however,  beginning  January  1,  2000, 
rural  carriers  shall  receive  high  cost 
loop  support  for  their  average  loop  costs 
that  exceed  115  percent  of  an  inflation- 
adjusted  nationwide  average  loop  cost 
The  inflation  adjusted  nationwide 
average  cost  per  loop  shall  be  calculated 
by  multiplying  the  1997  nationwide 
average  cost  per  loop  by  the  percentage 
in  change  in  Gross  Domestic  Product 
Chained  Price  Index  (GDP-CPI)  from 
1997-1998.  We  conclude  that  rural, 
non-price  cap  LECs  should  continue  to 
apply  any  revenues  received  from  the 
modified  universal  service  support 
mechanism  that  replace  amounts 
received  under  the  current  high  cost 
support  system  to  the  accounts  to  which 
they  are  currently  applying  high  cost 
support. 

386.  Finally,  in  our  Universal  Service 
Order,  we  adopt  the  Joint  Board's 
recommendation  that  a  subsidy 
corresponding  in  amount  to  that 
generated  formerly  by  DEM  weighting 
be  recovered  from  the  new  universal 
service  support  mechanisms.  Beginning 
on  Januar)'  1,  1998  and  continuing  imtil 
permanent  mechanisms  for  them 
become  effective,  rural  carriers  will 
receive  DEM  weighting  assistance 
calculated  as  follows:  assistance  will 
equal  the  difference  between  the  1996 
weighted  DEM  factor  and  the 
unweighted  DEM  factor  multiplied  by 
the  armual  unseparated  local  switching 
revenue  requirement.  As  with 
comparable  LTS  and  high  cost  support, 
rural,  non-price  cap  LECs  should 
continue  to  apply  any  support  received 
from  the  modified  universal  service 
support  mechanisms  that  replaces 
existing  DEM  weighting  amounts  to  the 
accounts  to  which  they  are  currently 
applying  DEM  weighting  assistance. 

387.  Currently,  the  hi^  cost  and  DEM 
weighting  support  mechanisms  shift  a 
portion  of  the  intrastate  revenue 
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rt^tjuiri'iiituu  lu  ihe  interstate  jurisdiction 
in  order  to  permit  LECs  to  recover  a 
greater  percentage  of  their  costs  from  the 
interstate  jurisdiction.  Some  non-price 
cap  LECs  are  concerned  that,  to  the 
extent  that  support  from  the  modiBed 
universal  service  mechanisms  is  not 
applied  to  the  intrastate  jurisdiction,  an 
intrastate  revenue  shortfall  will  occur. 
In  the  Universal  Service  Order,  we 
conclude  that,  until  universal  service 
support  is  based  on  forward-looking 
economic  cost,  carriers  should  continue 
to  receive  amounts  from  the  new 
universal  service  mechanisms 
comparable  to  existing  high  cost  and 
DEM  weighting  support.  In  that  order, 
we  do  not  alter  the  existing  revenue- 
shifting  mechanisms  in  place  for  the 
current  high  cost  support  and  DEM 
weighting  at  this  time.  Thus,  no 
intrastate  revenue  shortfall  will  occur, 
because  no  revenue  requirement  is 
being  shifted  back  to  the  intrastate 
jurisdiction. 

E.  Part  69  Allocation  Rules 

1.  Background 

388.  In  the  NPRM,  we  solicited 
comment  on  whether  it  would  be 
appropriate  for  incumbent  price  cap 
LECs  to  be  relieved  of  complying  with 
subparts  D  and  E  of  part  69  of  our  rules, 
which  address  the  allocation  of 
investments  and  expenses  to  the  access 
rate  elements. 

2.  Discussion 

389.  We  conclude  that  at  this  time  we 
should  maintain  our  part  69  cost 
allocation  rules.  In  this  Report  and 
Order,  we  have  instituted  a  phasing  out 
of  the  CCL  charge.  Until  the  per-minute 
CCL  charge  is  phased  out  completely 
and  multi-line  PICCs  do  not  recover  any 
common  line  revenues,  price  cap  LECs 
will  need  to  use  these  rules  to  calculate 
the  SLC.  Therefore,  we  decline  to 
eliminate  the  cost  allocation  rules  at  this 
time.  We  note  that  we  may  revisit  this 
issue  when  these  rules  are  no  longer 
needed  to  calculate  the  SLC. 

F.  Other  Proposed  Part  69  Changes 

1.  Background 

390.  In  the  NPRM,  we  sought 
comment  on  revisions  necessary  to 
update  part  69  and  conform  it  to  the 
1996  Act.  In  the  NPRM,  we  made 
several  proposals  that  we  thought 
necessary  to  bring  Part  69  current, 
including:  eliminating  the  rules  that 
provide  for  a  "contribution  charge"  that 
may  be  assessed  on  special  access  and 
expanded  interconnection;  removing  the 
rule  and  sections  referencing  the  rule 
that  establishes  the  equal  access  rate 
element;  and  removing  the  rule  and 


sections  referencing  the  rule  that 
establishes  a  rate  element  for  costs 
associated  with  lines  terminating  at 
"limited  pay  telephones";  and  changing 
the  definition  of  "Telephone  Company" 
to  mean  incumbent  LEC.  We  also  sought 
comment  on  whether  rate  elements  and 
subelements  established  pursuant  to 
waiver  should  be  incorporated  into 
Part  69. 

2.  Discussion 

391.  The  passage  of  the  1996  Act  and 
the  subsequent  enactment  of 
implementing  regulations  requires  that 
we  update  and  revise  various  sections  of 
Part  69.  Sections  69.4(f)  and  69.122  of 
our  rules  provide  for  a  "contribution 
charge"  that  may  be  assessed  on  special 
access  and  expanded  interconnection. 
These  sections  are  inconsistent  with 
section  254  as  amended  by  the  1996 
Act,  which  requires,  inter  alia,  that  such 
carrier  contributions  be  equitable  and 
nondiscriminatory.  Furthermore,  our 
rules  governing  the  contribution  charge 
merely  allow  a  LEC  to  try  to  justify  this 
charge  in  the  expanded  interconnection 
context.  No  party  has  even  attempted  to 
justify  such  a  charge  in  more  than  four 
years.  Given  this  and  the  relevant 
amendments  in  the  1996  Act,  we  find 
that  there  is  no  need  for  this  rate 
element.  We  conclude  that  §§  69.4(f) 
and  69.122  of  our  rules,  which  provide 
for  a  "contribution  charge"  that  may  be 
assessed  on  special  access  and 
expanded  interconnection,  should  be 
deleted. 

392.  Under  §  69.4(d),  we  required 
carriers  to  eliminate  any  separate  equal 
access  charge  by  January  1, 1994.  We 
conclude,  therefore,  that  §  69.4(d), 
which  established  the  equal  access  rate 
element  for  a  limited  duration,  should 
be  deleted  because  of  the  expiration  of 
the  designated  time  period.  Similarly, 
we  conclude  that  §69.107,  which 
governs  the  computation  of  the  equal 
access  rate  element  charges,  and 
§§69.308  and  69.410,  which  concern 
allocation  of  costs  to  that  rate  element, 
should  be  deleted  because  the 
designated  time  period  for  separate 
equal  access  rate  elements  has  expired. 
We  conclude  that  references  to  these 
deleted  sections  should  also  be  removed 
from  part  69.  Section  69.309  refers  to 
§69.308  and  §69.411  refers  to  §69.410. 
To  ensure  consistency,  a  new  section, 
designated  as  §69.3(3)(12),  should  he 
added  and  should  read  as  follows: 
"Such  a  tariff  shall  not  contain  any 
separate  carrier's  carrier  tariff  charges 
for  an  Equal  Access  element."  Similarly, 
we  conclude  that  §  69.205,  which 
concerns  transitional  premium  charges 
for  DCCs  and  others  should  be  deleted 


because  the  designated  transition  period 
for  these  charges  has  expired. 
393.  Section  69.103  requires 
incumbent  LECs  to  establish  a  separate 
rate  element  for  costs  associated  with 
lines  terminating  at  "limited  pay 
telephones."  We  note  that  few,  if  any, 
payphone  service  providers  offer  this 
type  of  service  today.  Sections 
69.303(a),  69.304(c),  69.307(c),  and 
69.406(a)(9)  concern  the  allocation  of 
costs  to  this  rate  element.  Section  276  of 
the  Act  and  the  implementing 
regulations  require  a  new  per  call 
compensation  plan,  which  requires, 
inter  alia,  that  incumbent  LECs  remove 
all  payphone  costs  bom  access  charges. 
Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  cf  the  Telecommunications 
Act  of  1996,  Report  and  Order,  CC 
Docket  No.  96-128.  FCC  96-388,  61  FR 
39397  (July  29, 1996)  [Payphone  Order), 
Kcon.,  FCC  96-439,  61  FR  65341 
(December  12,  1996)  (Payphone 
Reconsideration  Order),  appeal 
docketed  sub  nom.,  Illinois  Public 
Telecommunications  Ass'n  v.  FCC  and 
United  States,  Case  No.  96-1394  (D.C. 
Cir.,  filed  October  17, 1996).  This  new 
compensation  plan,  as  well  as  the 
payphone  dialing  parity  requirements, 
have  eliminated  the  need  for  §§  69.103, 
69.303(a),  69.304(c),  69.307(c),  and 
69.406(a)(9).  We  conclude  that  these 
sections  should  be  deleted. 

394.  We  conclude  that  codifying 
previously-granted  Part  69  waivers  is 
not  necessary  at  this  time.  Under  the 
Price  Cap  Performance  Review  Third 
Report  and  Order,  a  party  seeking  to 
introduce  a  new  service  may  do  so  by 
filing  a  petition  showing  that  the  new 
service  is  in  the  public  interest.  Once 
that  petition  for  a  new  service  has  been 
granted,  carriers  seeking  to  introduce 
the  same  service  with  the  same  rate 
structure  may  do  so  under  expedited 
procedures.  This  streamlined  alternative 
for  introducing  new  services  should 
resolve  past  difficulties  encountered 
with  the  Part  69  waiver  process.  The 
proposed  codification  of  previously- 
granted  waivers  is  thus  unnecessary.  We 
therefore  decline  to  codify  previously- 
granted  Part  69  waivers  into  our  rules. 

395.  NECA  and  TCA  have  requested 
that  the  Commission  extend  to  all  rate- 
of-retiun  companies,  the  right  to  offer 
new  services  based  on  an  expedited 
process,  which  requires,  inter  alia,  a 
showing  that  the  new  service  is  in  the 
public  interest.  In  the  Third  Report  and 
Order,  we  granted  to  incumbent  price 
cap  LECs  the  right  to  introduce  new 
services  under  a  streamlined  procedure. 
We  will  address  the  request  of  NECA 
and  TCA  when  we  take  up  access 
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reform  for  rate-of-retiim  companm!>  in 
the  near  future. 

396.  In  the  NPRM,  we  solicited 
commeot  on  whether  we  should  adopt 
regulatory  requirements  to  govern  rates 
for  terminating  access  offered  by 
competitive  L£Cs.  In  Section  VI.C, 
supra,  we  conclude  that  we  will  not 
adopt  such  regulatory  requirement  at 
this  time.  For  the  same  reasons,  we  find 
it  unnecessary  to  apply  any  of  our  Part 
69  regulations  to  competitive  LECs.  We 
therefore  conclude  that  §69.2(hh), 
which  currently  defines  "Telephone 
Company"  by  reference  to  Section  3{r) 
of  the  1934  Act,  should  be  changed  to 
read  as  follows:  "  'Telephone  Company' 
or  'local  exchange  carrier'  as  used  in 
this  Part  means  an  incumbent  local 
exchange  carrier  as  defined  in  section 
251(h)(1)  of  the  1934  Act  as  amended  by 
the  1996  Act."  There  is  no  indication  in 
the  record  that  competitive  LECs  have 
exercised  any  degree  of  market  power  in 
provision  of  terminatin^access  or  other 
access  services.  By  definition,  non- 
dominant  carriers  do  not  exercise 
market  power.  Further,  non-dominant 
carriers  possess  a  negligible  share  of  the 
current  access  market  and  they  will  be 
competing  with  incumbent  LECs  whose 
rates  are  subject  to  regulation.  As  a 
practical  matter,  the  rates  of  the 
incumbent  LECs  will  serve  as  a 
constraint  to  some  degree  on  the  pricing 
and  practices  of  non-dominant  LECs. 
We  therefore  find  on  this  record  that  it 
is  sufficient  to  rely  on  the  Section  208 
complaint  process  to  assure  compliEmce 
with  the  Act  by  competitive  LECs,  and 
that  we  should  not  apply  Part  69  to 
them.  To  the  extent  that  our  definitions 
or  our  application  of  Part  69  needs  in 
the  future  to  be  expanded  to  encompass 
LECs  other  than  incumbent  LECs,  we 
can  revisit  this  issue. 

Vm.  Final  Regulatory  Flexibility 
Analysis 

397.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM,  including *the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Order  (the  First  Report  and  Order 
in  this  Access  Charge  Reform 
proceeding)  conforms  to  the  RFA,  as 
amended.  We  provide  this  summary 
analysis  to  provide  context  for  our 
analysis  in  this  FRFA.  To  the  extent  that 
any  statement  contained  in  this  FRFA  is 
perceived  as  creating  ambiguity  with 
respect  to  our  rules  or  statements  made 
in  preceding  sections  of  this  Order,  the 


ruiei  aiiu  siaieinenis  sei  lonn  in  mose 
preceding  sections  shall  be  controlling. 

A.  Need  for  and  Objectives  of  This  First 
Report  and  Order 

398.  The  Telecommunications  Act  of 
1996  requires  incumbent  LECs  to  offer 
interconnection  and  unbundled 
elements  on  an  unbundled  basis,  and 
imposes  a  duty  to  establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of  calls.  The 
Commission's  access  charge  rules  were 
adopted  at  a  time  when  interstate  access 
and  local  exchange  services  were 
offered  on  a  monopoly  basis,  and  in 
many  cases  are  inconsistent  with  the 
competitive  market  envisioned  by  the 
1996  Act.  This  proceeding  is  being 
conducted  to  revise  the  Commission's 
access  charge  rules  to  make  them 
consistent  with  the 
Telecommunications  Act  of  1996. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Public  Conwients  in  Response  to 
the  IRFA 

399.  Only  one  party,  Rural  Tel. 
Coalition,  commented  on  the  IRFA 
contained  in  the  NPRM.  Rural  Tel. 
Coalition  disagrees  with  our  conclusion 
that  rules  applying  only  to  price  cap 
LECs  will  not  affect  non-price  cap  LECs 
in  a  way  that  requires  analysis  under  the 
RFA.  According  to  Rural  Tel.  Coalition, 
the  decisions  made  in  this  Order  will 
"prejudge  and  prejudice"  a  later 
rulemaking  addressing  access  charge 
reform  for  non-price  cap  LECs.  In 
addition.  Rural  Tel.  Coalition  argues 
that  non-price  cap  LECs,  which  include 
small  incumbent  LECs,  will  be  injured 
if  the  access  reform  issues  addressed  in 
this  Order  are  not  implemented  for  them 
as  well  as  price-cap  LECs.  Finally,  Rural 
Tel.  Coalition  argues  that  the 
Commission  impermissibly  determined 
that  small  incumbent  LECs  are  not  small 
businesses  within  the  meaning  of  the 
RFA. 

400.  Rather  than  attempt  to  enact 
"one  size  fits  all"  access  charge  reform 
that  would  risk  not  fully  accounting  for 
the  special  circumstances  of  rate-of- 
retum  and  other  non-price  cap  LECs,  we 
have  chosen  to  address  those  LECs 
separately  in  a  proceeding  in  which  we 
may  better  focus  on  their  needs.  We  do 
not  agree  with  Rural  Tel.  Coalition  that 
our  decisions  in  this  Order  will 
"prejudge  and  prejudice"  our 
consideration  of  the  issues  in  a 
subsequent  rulemaking.  Although  we 
may  often  find  that  the  public  interest 
concerns  are  similar  for  large  and  small 
carriers,  our  analysis  will  begin  anew, 
and  will  address  all  relevant  factors. 
Moreover,  where  the  special 
circumstances  faced  by  small  incumbent 


LECs  justify  different  treatment  than  is 
accorded  price  cap  LECs  in  this  Order, 
we  will  be  better  able  to  explain  and 
address  those  concerns  in  a  separate 
proceeding.  For  the  reasons  set  forth  in 
Section  V  above,  we  also  disagree  with 
Rural  Tel.  Coalition  that  small 
incumbent  LECs  may  be  injured  by  the 
delay  involved  in  conducting  separate 
rulemakings.  Finally,  although  we  are 
not  persuaded  on  the  basis  of  this  record 
that  our  prior  practice  of  finding 
incumbent  LECs  not  subject  to 
regulatory  flexibility  analysis  (because 
they  are  not  small  businesses)  has  been 
incorrect,  we  have  fully  performed  an 
RFA  analysis  for  small  incumbent  LECs 
in  this  Order,  including  consideration  of 
any  adverse  impact  of  the  rules  we 
adopt  and  consideration  of  alternatives 
that  may  reduce  adverse  impacts  on 
such  entities. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

401.  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  A  small 
business  concern  is  one  which:  (1)  Is 
independentiy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

402.  Pursuant  to  5  U.S.C.  sec.  601(3), 
the  statutory  definition  of  a  small 
business  applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s] 
in  the  Federal  Register."  SBA  has 
developed  a  definition  of  small  business 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone).  We  first  discuss  the 
number  of  small  businesses  falling 
within  this  category,  and  then  we 
attempt  to  refine  further  our  estimate  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

403.  Consistent  with  our  prior 
practice,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  "small  incumbent 
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LECs."  We  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns  "  Because  the  smalt  incumbent 
LECs  subject  to  these  rules  are  either 
dominant  in  their  field  of  operations  or 
are  not  independently  owned  and 
operated,  they  are,  consistent  with  our 
prior  pracdce,  excluded  from  the 
definition  of  "small  entity"  and  "small 
business  concerns."  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes, 
we  will  consider  small  incumbent  LECs 
within  this  analysis  and  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  the  SBA  as  "small  business 
concerns." 

1.  Telephone  Companies,  Except 
Radiotelephone  Companies  (SIC  4813) 

404.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  ("the  Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3.497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchjuige 
carriers,  competitive  access  providers, 
cellular  carriers,  qiobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  personal 
communications  services  providers, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain 
that  some  of  those  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  not  "independently 
owned  and  operated."  For  example,  a 
PCS  provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  local  exchange  carriers. 

405.  According  to  the 
Telecommunications  Industry  Revenue: 
Telecommunications  Relay  Service 
Fund  Worksheet  Data  (TRS  Worksheet). 
there  are  2,847  interstate  carriers.  These 
carriers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

406.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 


definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  no  more  than  1,500 
persons.  The  Census  Bureau  reports 
that,  there  were  2,321  such  telephone 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992.  All  but  26  of 
the  2,321  non-radiotelephone 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
nonradiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
incumbent  LECs.  We  do  not  have 
information  on  the  number  of  carriers 
that  are  not  independenUy  owned  and 
operated,  and  thus  are  unable  at  this 
lime  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  ConsequenUy,  we 
estimate  that  there  are  fewer  than  2,295 
small  telephone  communications 
companies  other  than  radiotelephone 
companies. 

407.  Incumbent  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  for 
small  incumbent  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  is  the  data 
that  we  collect  annually  in  connection 
with  die  TRS  Worksheet.  According  to 
our  most  recent  data,  1,347  companies 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services.  We 
do  not  have  information  on  the  number 
of  carriers  that  are  not  independenUy 
owned  and  operated,  nor  what  carriers 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
incumbent  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  ConsequenUy,  we  esUmate 
that  there  are  fewer  than  1,347  small 
incumbent  LECs. 

2.  InformaUon  Service  Providers  and 
CompeUtive  LECs  Are  Not  Affected 

408.  In  Section  Vni.B  of  die  NPRM, 
we  sought  comment  on  whether  to 
continue  to  exempt  enhanced  service 
providers  (which  we  now  refer  to  as 
informaUon  service  providers,  or  ISPs) 
from  any  requirement  to  pay  access 
charges.  Because  we  decide  to  retain  the 


ISP  exemption,  and  do  not  permit  LECs 
to  impose  access  charges  on  ISPs  at  this 
time,  we  conclude  that  the  RFA  does 
not  require  us  to  consider  the  effects  of 
any  proposed  rules  on  ISPs  that  fall 
within  Uie  definiUon  of  a  small  entity. 
Instead,  as  set  forth  in  Section  VI.B 
above,  we  find  that  the  proceeding 
commenced  with  the  Notice  of  Inquiry 
issued  contemporaneously  with  the 
NPRM  is  the  appropriate  forum  to 
address  the  fundamental  questions 
about  ISP  usage  of  the  public  switched 
network.  In  the  NoUce  of  Inquiry,  we 
sought  comment  on  broader  issues 
concerning  the  development  of 
information  services  and  Internet 
access.  The  information  provided  will 
give  us  the  data  we  need  to  make  further 
reasonable  and  informed  decisions 
regarding  Internet  access  and  other 
information  services,  and,  if  necessary, 
to  craft  proposals  for  a  subsequent 
NoUce  of  Proposed  Rulemaking  that  are 
sensiUve  to  the  mmplex  economic, 
technical,  and  legal  quesUons  raised  in 
this  area.  Similarly,  we  sought  comment 
in  Section  VUI.  A  of  Uie  NPRM  on 
whether  the  public  interest  would  be 
served  by  regulating  interstate 
terminating  access  services  offered  by 
compeUtive  (non-incumbent)  LECs. 
Because  we  conclude  that  the  public 
interest  would  not  be  served  by 
imposing  any  regulations  on 
competitive  LECs'  interstate  terminaUng 
access  offerings  at  this  time,  we 
conclude  that  the  RFA  does  not  require 
us  to  consider  the  effects  of  any 
proposed  rules  on  competitive  LECs  that 
fall  within  the  definition  of  a  small 
entity. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

409.  In  Section  V.A  above,  we  adopt 
changes  to  transport  intercounecUon 
charge  (TIC)  rate  structiues  and 
transport  rate  structures  to  comply'  with 
the  court  order  in  CompTel  v.  FCC. 
These  changes  will  affect  all  incumbent 
LECs,  including  small  incumbent  LECs, 
and  will  require  small  incumbent  LECs 
to  make  one  or  more  tariff  filings 
reQecUng  the  new  rate  structures,  which 
will  involve  the  use  of  legal  skills,  and 
possibly  accounUng,  economic,  and 
financial  skills. 

410.  As  set  forth  in  SecUon  VI.D 
above,  incumbent  LECs,  including  small 
incumbent  LECs,  must  reduce  their 
interstate  access  charges  to  reflect  the 
elimination  of  those  former  universal 
service  obligaUons  that  are  being 
replaced  with  new  universal  service 
obligations,  increase  their  interstate 
access  charges  to  reflect  their  new 
universal  service  obligaUons,  and,  to  the 
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extent  necessary,  adjust  their  interstate 
access  charges  to  account  for  any 
additional  universal  service  funds 
received  under  the  modified  universal 
service  mechanisms.  This  will  require 
small  incumbent  LECs  to  make  one  or 
more  tariff  filings,  which  will  involve 
the  use  of  legal  skills. 

E.  Burdens  on  Small  Entities,  and 
Significant  Alternatives  Considered  and 
Rejected 

411.  Sections  m.C-D:  Tmnsport/TIC 
Rate  Structure  Changes.  As  set  forth  in 
Sections  III.C-D  above,  we  adopt  a  new 
tandem-Bwitched  transport  rate 
structiue  and  rate  levels  that  replace  the 
interim  rate  structure  in  place  prior  to 
today.  In  addition,  we  adjust  the  TIC  to 
reflect  the  changes  made  by  the  new 
tandem-switched  transport  rate 
structure  and  rate  levels.  Unlike  before, 
we  adopt  for  the  first  time  a  final,  cost- 
based  rate  structure,  which  should 
reduce  and  minimize  uncertainty  for 
those  small  businesses  and  small 
incumbent  LECs  whose  businesses 
involve  these  services.  Moreover,  the 
new  rate  structure  and  rate  levels  are 
more  closely  related  to  the  costs  of 
providing  the  underlying  services, 
which  should  minimize  the  economic 
impact  of  these  rules  on  small 
businesses  and  small  incumbent  LECs 
by  minimizing  the  adverse  impacts  that 
can  accximpany  non-cost  based 
regulation. 

412.  We  also  adopt  a  transition  plan 
that  will  have  the  effect  of  giving  small 
businesses  and  small  incumbent  LECs 
the  opportunity  to  plan,  adjust,  and 
develop  their  networks  with  a  minimum 
of  disruption  for  them  and  their 
customers.  Finally,  as  set  forth  in 
Section  III.C-D  above,  we  find  that  the 
reallocation  of  TIC  costs  and  the  new 
recoveiy  procedures  will  facilitate  the 
development  of  competitive  markets. 
This  is  because  incumbent  LEC  rates 
will  move  toward  cost-based  levels  and 
incumbent  LECs  will  no  longer  have  the 
ability  to  assess  TICs  on  switched  access 
minutes  that  do  not  use  their  transport 
facilities.  These  pricing  revisions  may 
create  new  opportunities  for  small 
entities,  including  small  business  and 
small  incumbent  LECs  wishing  to  enter 
local  telecommunications  markets. 

413.  Section  V:  Access  Reform  for 
Incumbent  Rate-of-Retum  Local 
Exchange  Carriers.  Our  decision  to  limit 
access  charge  reform,  with  certain 
specified  exceptions,  to  price  cap  LECs, 
which  do  not  include  small  businesses 
or  small  incumbent  LECs,  should 
mitigate  the  potential  that  access  charge 
reform  coiUd  have  a  significant 
economic  impact  on  any  small 
inciunbent  LECs.  This  is  because  the 


Commission  will  address  in  a  separate 
proceeding  the  common  set  of  complex 
issues  faced  by  non-price  cap  LECs, 
which  are  different  than  those  faced  by 
price  cap  LECs.  Moreover,  as  discussed 
above  in  Section  V,  we  find  that  small 
incumbent  LECs  are  unlikely  to  face 
imminent  harm  as  a  result  of  the 
continued  application  of  our  current 
access  charge  rules  because  all  non- 
price  cap  incumbent  LECs  may  be 
exempt  from,  or  eligible  for  a 
modification  or  suspension  of,  the 
interconnection  and  unbundling 
requirements  of  the  1996  Act. 

414.  Section  VI.A:  Applicability  of 
Part  69  to  Unbundled  Elements.  As  a 
result  of  the  exclusion  of  unbundled 
elements  from  Part  69  access  charges, 
described  in  Section  VI.A  above, 
inciunbent  LECs,  including  small 
incumbent  LECs,  may  receive  reduced 
overall  levels  of  interstate  access 
charges  as  competitors  enter  local 
markets  using  unbundled  network 
elements.  They  will,  however,  receive 
payment  for  those  unbundled  network 
elements  pursuant  to  interconnection 
agreements  under  Section  251  of  the 
Act.  Moreover,  to  the  extent  that  small 
incumbent  LECs  receive  universal 
service  support  through  interstate  access 
charges,  such  funding  will  continue  to 
be  received  without  regard  to  any  loss 
of  revenue  from  interstate  access 
charges.  This  is  because  all  universal 
service  support  received  by  small 
incumbent  LECs  will  be  received  from 
the  new  Universal  Service  Fund, 
established  in  a  separate  order  released 
today.  Finally,  we  note  that  section  251 
of  the  Act  contains  provisions  expressly 
designed  to  take  into  account  the  special 
cfrcumstances  of  small  incumbent  LECs. 
including  those  that  qualify  as  rural 
LECs,  with  respect  to  interconnecdon 
obligations. 

415.  Our  decisions  in  Section  VI.A 
above  to  exclude  unbundled  elements 
from  the  application  of  Part  69  access 
charges  is  likely  to  facilitate  the 
development  of  competitive  markets. 
This  is  because  prices  for  unbundled 
elements  will  reflect  the  costs  of  those 
elements,  and  will  not  impose  on 
competitors  additional  charges 
unrelated  to  the  costs  of  elements  being 
purchased.  Accordingly,  as  set  forth  in 
Section  VI.A  above,  competitors  using 
unbundled  elements  vdll  contribute  to 
universal  service  on  an  equitable  and 
non  discriminatory  basis  instead  of 
paying  implicit  subsidies  to  incumbent 
LECs  (whether  in  addition  to,  or  in 
place  of,  explicit  universal  service 
mechanisms).  These  decisions  may 
create  new  opportimities  for  small 
entities,  including  small  businesses  and 


small  incumbent  LECs,  wishing  to  enter 
local  telecommunicadons  markets. 

416.  Section  VI.C:  Terminating  Access 
Services  Offered  by  Non-Incumbent 
LECs.  As  set  forth  in  Section  VI.C  above, 
we  find  that  treating  new  entrants  as 
dominant  carriers  subject  to  regulation 
of  their  terminating  access  services  until 
we  find  otherwise  would  impose 
unnecessary  reguladon,  including 
potentially  increased  regulatory  burdens 
on  small  businesses.  Instead  of 
imposing  such  burdens,  we  find  that  the 
imposition  of  regulatory  requirements 
with  respect  to  competitive  LEC 
terminating  access  is  uimecessary  in  the 
absence  of  some  stronger  record 
evidence  that  competitive  LECs  have  in 
the  past  charged  uiu^asonable 
terminating  access  rates,  or  are  likely  to 
do  so  in  the  future.  If  there  is  sufficient 
indication  that  competitive  LECs  are 
imposing  unreasonable  terminating 
access  charges,  we  will  revisit  this  issue. 

417.  Section  Vl.D:  Universal  Service 
Related  Part  69  Changes.  As  set  forth  in 
Section  VI.D.2.a  above,  we  require  that 
LECs  that  contribute  to  the  Long  Term 
Support  (LTS)  program  and  LECs  that 
receive  LTS  payments  revise  their  tariffs 
to  reflect  the  fact  that  the  LTS  program 
is  being  replaced  with  explicit  support 
from  the  new  Universal  Service  Fund 
implemented  pursuant  to  the  Universal 
Service  Order  adopted  today.  This  will 
require  small  incumbent  LECs  to  make 
one  or  more  tariff  filings.  The  new 
Universal  Service  Fund  will  facilitate 
the  transition  to  competitive  markets 
while  maintaining  specific,  predictable 
and  sufficient  support  for  universal 
service  as  required  under  section  254  of 
the  Act.  Accordingly,  the  required 
changes  in  LECs'  tariff  filings,  including 
those  in  tariffs  filed  by  small  incumbent 
LECs,  are  part  of  an  overall  mechanism 
designed  to  minimize  the  economic 
impact  of  the  1996  Act  on  small 
businesses  and  small  incumbent  LECs. 
The  other  universal  service  related 
changes  that  we  adopt  in  this  Order 
affect  only  price-cap  LECs,  which  do  not 
include  any  small  businesses  or  small 
inciunbent  LECs. 

F.  Report  to  Congress 

418.  The  Commission  shall  include  a 
copy  of  this  FRFA,  along  with  this 
Order,  in  a  report  to  be  sent  to  Congress 
pursuant  to  SBREFA. 

X.  Ordering  Clauses 

419.  Accordingly,  it  is  ordered. 
pursuant  to  Sections  1-4,  10,  201-205, 
251,  254,  303(r),  and  410(a)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  601  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  sees.  151-154, 160,  201-205,  251. 
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254,  303(r).  410(a),  and  601,  that  the 
order  is  adopted. 

420.  It  is  further  ordered  that  the 
provisions  in  this  Order  will  be  effective 
June  15,  1997.  We  anticipate  this  date 
will  be  at  least  thirty  days  after 
publication  of  the  rules  in  the  Federal 
Register.  If  publication  of  this  Order  is 
delayed,  however,  we  find  good  cause 
under  5  U.S.C.  sec.  553(d)(3)  to  make 
this  Order  effective  less  than  thirty  days 
after  publication,  because  the  locsd 
exchange  carriers  subject  to  price  cap 
regulation  must  file  tariffs  by  June  16,  in 
order  for  them  to  be  effective  on  July  1 , 
1997,  as  required  by  Section  69.3  of  the 
Commission's  rules,  47  CFR  §69.3.  In 
addition,  to  ensure  that  the  local 
exchange  carriers  subject  to  price  cap 
regulation  have  actual  notice  of  this 
Order  immediately  following  its  release, 
we  are  serving  those  entities  by  certified 
first  class  mail.  The  collections  of 
information  contained  within  are 
contingent  upon  approval  by  the  Office 
of  Management  and  Budget. 

421.  ft  is  further  ordered  that  the 
following  rules  or  amendments  thereto, 
which  impose  new  or  modified 
information  or  collection  requirements, 
shall  become  effective  upon  approval  by 
the  Office  of  Management  and  Budget 
(OMB),  but  no  sooner  than  June  15, 
1997:  47  CFR  §§  61.45,  61.47,  69.104, 
69.126,  69.151.  and  69.152.  The 
following  rules,  or  amendments  thereto, 
in  this  Report  and  Order  shall  be 
effective  January  1,  1998:  47  CFR 
§§61.3,  61.46,  69.1.  69.2,  69.105, 
69.123.  69.124,  69.125,  69.154,  69.155. 
69.157.  69.305.  69.306.  69.309.  69.401. 
69.411.  and  69.502.  The  following  rules, 
which  impose  new  or  modified 
information  or  collection  requirements, 
shall  become  effective  upon  approval  by 
the  Office  of  Management  and  Budget 
(OMB),  but  no  sooner  than  January  1, 
1998:  47  CFR  §§  61.42,  61.48.  69.4, 
69.106,  69.111,  69.153,  69.156.  Unless 
otherwise  stated  herein,  all  remaining 
provisions  of  this  Order  are  effective 
June  15.  1997. 

422.  It  is  further  ordered  that  the 
waiver  petitions  of  Bell  Atlantic.  Pacific 
Bell.  GTE,  Cincinnati  Bell,  U  S  West, 
and  BellSouth  discussed  in  Section 
III.A.5..  regarding  Section  69.104  as 
applied  to  ISDN  service  are  dismissed. 

423.  It  is  further  ordered  that  the 
rulemaking  proceeding  in  CC  Docket 
No.  95-72  is  terminated. 

424.  It  is  further  ordered,  pursuant  to 
Sections  1-4,  10,  201-205.  251.  254. 
303(r).  and  701  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C.  sees. 
151-154,  160.  201-205.  251.  254,  303(r), 
and  601 ,  that  notice  is  hereby  given  of 
the  rulemaking  described  above  and  that 
comment  is  sought  on  these  issues. 


List  of  Subjects 

47  CFR  Part  61 

Communications  common  carriers. 
Tariffs. 

47  CFR  Part  69 

Access  charges.  Communications 
common  carriers. 

Federal  Conununications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  61  and  69  of  title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  1,  4(i).  4(j).  201-205,  and 
403  of  the  Communications  Act  of  1934,  as 
amended;  47  U.S.C.  151.  154(i),  154(j).  201- 
205.  and  403,  unless  otherwise  noted. 

2.  Section  61.3  is  amended  by  revising 
the  introductory  text  of  paragraph  (f)  to 
read  as  follows: 

§61.3    Definitions 

***** 

(fj  Basket.  Any  class  or  category  of 
tariffed  service  or  charge: 

***** 

3.  Section  61.42  is  amended  by 
revising  paragraphs  (d)(1).  (d)(2).  and 
(d)(3).  adding  paragraph  (d)(6),  and 
revising  paragraphs  (e)(1)  and  (e)(2)(vi) 
to  read  as  follows: 

§  61 .42    Price  cap  baskets  and  service 
categories. 

***** 

(d)*  *  * 

(1)  A  basket  for  the  common  line 
interstate  access  elements  as  described 
in  §§  69.115.  69.152.  69.154,  and  69.157 
of  this  chapter,  and  that  portion  of  the 
interstate  access  element  described  in 

§  69.153  of  this  chapter  that  recovers 
common  line  interstate  access  revenues; 

(2)  A  basket  for  traffic  sensitive 
switched  interstate  access  elements; 

(3)  A  basket  for  trunking  services  as 
described  in  §§69.110,  69.111,  69.112, 
69.114.  69.125(b),  and  69.155  of  this 
chapter,  and  that  portion  of  the 
interstate  access  element  described  in 
§  69.153  of  this  chapter  that  recovers 
residual  interconnection  charge 
revenues; 
***** 

(6)  A  basket  for  the  marketing 
expenses  described  in  §  69.156  of  this 
chapter,  including  those  recovered 
through  End  User  Common  Line  charges 
and  Presubscribed  Interexchange  Carrier 
charges. 


(e)(1)  The  traffic  sensitive  switched 
interstate  access  basket  shall  contain 
such  services  as  the  Commission  shall 
permit  or  require,  including  the 
following  service  categories: 

(i)  Local  switching  as  described  in 
§  69.106(f)  of  this  chapter; 

(ii)  Information,  as  described  in 
§  69.109  of  this  chapter; 

(iii)  Data  base  access  services; 

(iv)  Billing  name  and  address,  as 
described  in  §  69.128  of  this  chapter; 

(v)  Local  switching  trunk  ports,  as 
described  in  §  69.106(f)(1)  of  this 
chapter;  and 

(vi)  Signalling  transfer  point  port 
termination,  as  described  in  §  69.125(c) 
of  this  chapter. 

(2)*   *   * 

(vi)  Interconnection  charge,  as 
recovered  in  §§69.153  and  69.155  of 
this  chapter. 
***** 

4.  Section  61.45  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  (b)(1),  redesignating 
the  introductory  text  of  paragraph  (c)  as 
the  introductory  text  of  paragraph  (c)(1) 
and  revising  it,  and  adding  new 
paragraphs  (c)(2),  (d)(l)(ix),  (i),  (j).  (k). 
and  (1)  to  read  as  follows: 

§  61 .45    Adjustments  to  the  PCI  for  local 
exchange  carriers. 

***** 

(b)  Adjustments  to  local  exchange 
carrier  PCIs  for  the  baskets  designated  in 
§61.42(d)  (2),  (3).  (4),  (5),  and  (6)  shall 
be  made  piursuant  to  the  formula  set 
forth  in  §  61.44(b),  and  as  further 
explained  in  §§61.44  (e),  (f),  (g),  and  (h). 

(1)  Notwithstanding  the  value  of  X 
defined  in  §  61.44(b),  the  X  value 
applicable  to  the  baskets  specified  in 

§  61.42(d)  (2),  (3),  and  (6)  shall  be  4.0%, 
or  4.7%,  or  5.3%.  as  the  carrier  elects. 
•         *        •        *        • 

(c)(1)  Subject  to  paragraphs  (c)(2)  and 
(e)  of  this  section,  adjustments  to  local 
exchange  carrier  PCIs  for  the  basket 
designated  in  §  61.42(d)(1)  shall  be 
made  pursuant  to  the  following  formula: 
***** 

(2)  The  formula  set  forth  in  paragraph 
(c)(1)  of  this  section  shall  be  used  by  a 
local  exchange  carrier  subject  to  price 
cap  regulation  only  if  that  carrier  is 
imposing  a  carrier  common  line  charge 
pursuant  to  §69.154  of  this  chapter. 
Otherwise,  adjustments  to  local 
exchange  carrier  PCIs  for  the  basket 
designated  in  §  61.42(d)(1)  shall  be 
made  pursuant  to  the  formula  set  forth 
in  §  61.44(b),  and  paragraphs  (i)  and  (j) 
of  this  section,  and  as  further  explained 
in  §61.44  (e),  (0.  (g).  and  (h).  For  the 
purposes  of  this  paragraph,  and 
notwithstanding  the  value  of  X  defined 
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in  §61.4hi,lij,  me  a  vaiue  applicable  to 
the  basket  specified  in  §  61.42(d)(1) 
shall  be  4.0%.  or  4.7%,  or  5.3%,  as  the 
carrier  elects. 

(d)  •  *  * 

(ij*  *   * 

(ix)  The  completion  of  amortization  of 
equal  access  expenses. 
»        »        »        »        * 

(i)(l)  Notwithstanding  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
and  subject  to  the  limitations  of 
paragraph  (j)  of  this  section,  price  cap 
local  exchange  carriers  that  are 
recovering  interconnection  charge 
revenues  through  per-minute  rates 
pursuant  to  §69.124  or  §69.155  of  this 
chapter  shall  target,  to  the  extent 
necessary  to  eliminate  the  recovery  of 
any  residual  interconnection  charge 
revenues  through  per-minute  rates,  any 
PCI  reductions  associated  with  the 
baskets  designated  in  §  61.42(d)  (1)  and 
(2)  that  result  from  the  application  of 
the  formula  in  §  61.44(b),  as  further 
explained  in  §  61.44  (e),  (f),  (g),  and  (h),  . 
to  the  PCI  for  the  basket  designated  in 
§  61.42(d)(3),  with  no  adjustment  being 
made  to  the  PCIs  for  the  baskets 
designated  in  §  61.42(d)  (1)  and  (2)  as  a 
result  of  the  application  of  the  formula 
in  §  61.44(b).  These  reductions  are  to  be 
made  after  the  adjustment  is  made  to  the 
PCI  for  the  basket  designated  in 
§  61.42(d)(3)  resulting  from  the 
application  of  the  formula  in  §  61.44(b), 
as  further  explained  in  §  61.44  (e),  (f), 
(g).  and  (h). 

(2)  Notwithstanding  the  provisions  of 
paragraphs  (b)  and  (c)  of  this  section, 
and  subject  to  the  limitations  of 
paragraph  (j)  of  this  section,  price  cap 
local  exchange  carriers  that  are 
recovering  interconnection  charge 
revenues  through  per-minute  rates 
pursuant  to  §  69.155  of  this  chapter 
shall  target,  to  the  extent  necessary  to 
eliminate  the  recovery  of  any  residual 
intercormection  charge  revenues 
through  per-minute  rates,  any  PCI 
reductions  associated  with  the  basket 
designated  in  §  61.42(d)(6)  that  result 
firom  the  application  of  the  formula  in 

§  61.44(b),  as  further  explained  in 
§61.44  (e),  (f).  (g),  and  (h),  to  the  PCI  for 
the  basket  designated  in  §  61.42(d)(3), 
with  no  adjustment  being  made  to  the 
PCIs  for  the  basket  designated  in 
§  61.42(d)(6)  as  a  result  of  the 
application  of  the  formula  in  §  61.44(b). 
This  reduction  is  to  be  made  after  any 
adjustment  made  pursuant  to  paragraph 
(i)(l)  of  this  section. 

(3)  Through  December  31,  1997,  the 
reduction  in  the  PCI  for  the  basket 
designated  in  §  61.42(d)(3)  that  results 
from  paragraph  (i)(l)  of  this  section 
shall  be  determined  by  dividing  the  sum 


of  the  dollar  eftecls  ol  the  PCI 
reductions  that  would  have  applied  to 
the  baskets  designated  in  §§1.42(d)(l) 
and  (d)(2)  except  for  the  provisions  of 
paragraph  (i)(l)  of  this  section  by  the 
dollar  amount  associated  with  the  PCI 
for  the  basket  designated  in 
§  61.42(d)(3),  and  multiplying  the  PCI 
for  the  basket  designated  in  §  61.42(d)(3) 
by  one  minus  the  resulting  ratio. 

(4)  Effective  January  1,  1998,  the 
reduction  in  the  PCI  for  the  basket 
designated  in  §61. 42(d)(3)  that  results 
from  paragraphs  (i)(l)  and  (i)(2)  of  this 
section  shall  be  determined  by  dividing 
the  sum  of  the  dollar  effects  of  the  PCI 
reductions  that  would  have  applied  to 
the  baskets  designated  in  §  61.42(d)(1), 
(d)(2),  and  (d)(6).  except  for  the 
provisions  of  paragraphs  (i)(l)  and  (i)(2) 
of  this  section,  by  the  dollar  amount 
associated  with  the  PCI  for  the  basket 
designated  in  §  61.42(d)(3),  and 
multiplying  the  PCI  for  the  basket 
designated  in  §  61.42(d)(3)  by  one  minus 
the  resulting  ratio. 

(j)  In  determining  the  extent  of  the 
targeting  that  shall  occur  pursuant  to 
paragraphs  (i)(l)  and  (i)(2)  of  this 
section,  local  exchange  carriers  shall 
compute  their  anticipated  residual 
interconnection  chaise  amount  by 
excluding  revenues  that  are  expected  to 
be  reallocated  to  cost-causative 
facilities-based  charges  in  the  future.  To 
determine  interconnection  charge 
amounts  so  excluded  in  connection 
with  the  July  1, 1997  tariff  filings,  the 
following  local  exchange  carriers  shall 
use  as  an  estimate  of  the  residual 
interconnection  charge  revenues  the 
specified  residual  intercormection 
charge  percentage:  NYNEX,  77.63  , 
percent;  BellSouth,  56.93  percent;  U  S 
West,  59.14  percent;  Bell  Atlantic,  63.96 
percent;  Southwestern  Bell  Telephone, 
69.11  percent;  and  Pacific  Bell  and 
Nevada  Bell,  53.52  percent.  Each 
remaining  price  cap  local  exchange 
carrier  shall  estimate  a  residual 
interconnection  charge  in  an  amount 
equal  to  55  percent  of  its  current 
interconnection  charge  revenues.  For 
subsequent  tariff  filings  in  which  the 
PCI  reductions  are  to  be  targeted  to  the 
interconnection  charge,  these  initial 
estimates  shall  be  adjusted  to  reflect  the 
actual  amounts  that  have  or  will  be 
reallocated.  If  the  use  of  these  estimates 
results  in  more  PCI  reductions  being 
targeted  to  the  interconnection  charge 
than  required  to  eliminate  the  per- 
minute  interconnection  charge,  the  local 
exchange  carrier  shall  make  the  - 
necessary  exogenous  adjustments  to 
reverse  the  effects  of  the  excess 
targeting. 

(k)  The  calculation  of  the  PCI  for  the 
basket  designated  in  §  61 .42(d)(3)  shall    • 


include  any  residual  interconnection 
charge  revenues  recovered  pursuant  to 
§§69.153  and  69.155  of  this  chapter. 

(1)  The  calculation  of  the  PCI  for  the 
basket  designated  in  §61. 42(d)(6)  shall 
include  any  marketing  expense 
revenues  recovered  pursuant  to 
§§69.153  and  69.156  of  this  chapter. 

5.  Section  61.46  is  amended  by 
revising  paragraphs  (d)  and  (e)  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§61.46    Adjustments  to  the  API. 

•        *        «        »        » 

(d)(1)  Subject  to  paragraph  (d)(2)  of 
this  section,  and  in  connection  with  any 
price  cap  tariff  proposing  changes  to 
rates  for  services  in  the  basket 
designated  in  §  61.42(d)(1),  the 
maximum  allowable  carrier  common 
line  (CCL)  charges  shall  be  computed 
pursuant  to  the  following  methodology: 

CCLmou=CLmckj  *  (1+%  change  in  CL 
PCI)  -  (EUCLmou+PICCmou)'!/ 
(l+(g/2)) 

Where: 

CCLMou=the  sum  of  each  of  the 
proposed  Carrier  Common  Line 
rates  multiplied  by  its 
corresponding  base  period  Carrier 
Common  Line  minutes  of  use, 
divided  by  the  sum  of  all  types  of 
base  period  Carrier  Conunon  Line 
minutes  of  use, 

CLMou=the  sum  of  each  of  the  existing 
maximum  allowable  Carrier 
Common  Line  rates  multiplied  by 
its  corresponding  base  period 
Carrier  Common  Line  minutes  of 
use,  plus  each  existing  maximum 
allowable  End  User  Common  Line 
(EUCL)  rate  multiplied  by  its 
corresponding  base  period  lines, 
plus  the  common  line  portion  of 
each  existing  maximum  allowable 
Presubscribed  Interexchange  Carrier 
Charge  (PICC)  multiplied  by  its 
corresponding  base  period  lines, 
divided  by  the  sum  of  all  types  of 
base  period  Carrier  Common  Line 
minutes  of  use, 

EUCLMou=niaximum  allowable  End 
User  Common  Line  rates  multiplied 
by  base  period  lines,  and  divided  by 
the  sum  of  all  types  of  base  period 
Carrier  Common  Line  minutes  of 
use, 

PICCMou=the  common  line  portion  of 
maximum  allowable  Presubscribed 
Interexchange  Carrier  charge  rates 
multiplied  by  base  period  lines,  and 
divided  by  the  sum  of  all  types  of 
base  period  Carrier  Common  Line 
minutes  of  use,  and 

g=the  ratio  of  minutes  of  use  per  access 
line  during  the  base  period  to 
minutes  of  use  per  access  line 
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during  the  previous  base  period, 
minus  1. 

(2)  The  formula  set  forth  in  paragraph 
(d)(1)  of  this  section  shall  be  used  by  a 
local  exchange  carrier  subject  to  price 
cap  regulation  only  if  that  carrier  is 
imposing  a  per-minute  carrier  common 
line  charge  pursuant  to  §  69.154  of  this 
chapter.  Otherwise,  adjustments  to  local 
exchange  carrier  APIs  for  the  basket 
designated  in  §  61.42(d)(1)  shall  be 
made  pursuant  to  the  formula  set  forth 
in  paragraph  (a)  of  this  section. 

(e)(1)  In  addition,  for  the  purposes  of 
paragraph  (d)  of  this  section,  "Existing 
Carrier  Common  Line  Rates"  shall 
include  existing  originating  premium, 
originating  non-premium,  terminating 
premium  and  terminating  non-premium 
rates:  and  "End  User  Common  Line 
Rates"  used  to  calculate  the  CLmou  and 
the  EUCLmou  factors  shall  include,  but 
not  be  limited  to.  Residential  and  Single 
Line  Business  rates.  Centrex  rates,  and 
the  Special  Access  surcharge. 

(2)  For  purposes  of  paragraph  (d)  of 
this  section,  "each  existing 
Presubscribed  Interexchange  Carrier 
Charge"  shall  include  all  the  charges 
specified  in  §  69.153  of  this  chapter. 

(g)  The  calculation  of  the  API  for  the 
basket  designated  in  §61. 42(d)(3)  shall 
include  any  residual  interconnection 
charge  revenues  recovered  pursuant  to 
§§69.153  and  69.155  of  this  chapter. 

(h)  The  calculation  of  the  API  for  the 
basket  designated  in  §  61.42(d)(6)  shall 
include  any  m^keting  expense 
revenues  recovered  pursuant  to 
§§69.153  and  69.156  of  this  chapter. 

6.  Section  61.47  is  amended  by 
adding  paragraphs  (g)(7),  (i)  and  (j)  to 
read  as  follows: 


161.47 
mnos. 


Adiustments  to  the  SBI;  pricing 


(g)(1)*  •  ' 

(7)  The  initial  level  of  the  local  switch 
trunk  ports  service  category  designated 
in  §61.42(e)(l)(v)  shall  be  established  to 
include  those  costs  identified  pursuant 
to  §  69.106(f)(1)  of  this  chapter.  This 
level  shall  be  assigned  a  value  of  100, 
and  thereafter  must  be  adjusted  as 
provided  in  paragraph  (a)  of  this 
section,  subject  to  the  banding 
restrictions  of  paragraph  (e)  of  this 
section. 


(i)(l)  Through  December  31, 1997, 
notwithstanding  the  requirements  of 
paragraph  (a)  of  this  section,  if  a  local 
exchange  carrier  is  recovering 
interconnection  charge  revenues 
through  per-minute  rates  pursuant  to 
§  69.124  or  §  69.155  of  this  chapter,  any 


reductions  to  the  PCI  for  the  basket 
designated  in  §  61.42(d)(3)  resulting 
from  the  application  of  the  provisions  of 
§61.45  (b)  and  (i)(l)  shall  be  directed  to 
the  SBI  of  the  service  category 
designated  in  §61.42(e)(2)(vi). 

(2)  Effective  January  1.  1998. 
notwithstanding  the  requirements  of 
paragraph  (a)  of  this  section,  if  a  local 
exchange  carrier  is  recovering 
intercoimection  charge  revenues 
through  per-minute  rates  pursuant  to 
§69.155  of  this  chapter,  any  reductions 
to  the  PCI  for  the  basket  designated  in 
§  61.42(d)(3)  resulting  from  the 
application  of  the  provisions  of 

§  61.45(b).  (i)(l),  and  (i)(2)  shall  be 
directed  to  the  SBI  of  the  service 
category  designated  in  §61.42(e)(2)(vi). 

(3)  Through  December  31.  1997.  the 
SBI  reduction  required  by  paragraph 
(i)(l)  of  this  section  shall  be  determined 
by  dividing  the  sum  of  the  dollar 
amount  of  any  PCI  reduction  required 
by  §61.45(i)(l)  and  from  the  application 
of  §  61.45(b)  to  the  basket  described  in 

§  61.42(d)(3)  by  the  dollar  amount 
associated  with  the  SBI  for  the  service 
category  designated  in  §61.42(e)(2)(vi). 
and  multiplying  the  SBI  for  the  service 
category  designated  in  §61.42(e)(2)(vi) 
by  one  minus  the  resulting  ratio. 

(4)  EffecUve  January  1,  1998,  the  SBI 
reduction  required  by  paragraph  (i)(2)  of 
this  section  shall  be  determined  by 
dividing  the  sum  of  the  dollar  amount 
of  any  PCI  reduction  required  by  §61.45 
(i)(l)  and  (i)(2),  and  from  the  application 
of  §  61.45(b)  to  the  basket  described  in 

§  61.42(d)(3)  by  the  dollar  amount 
associated  with  the  SBI  for  the  service 
category  designated  in  §61.42(e)(2)(vi), 
and  multiplying  the  SBI  for  the  service 
category  designated  in  §61.42(e)(2)(vi) 
by  one  minus  the  resulting  ratio. 

(j)  The  calculation  of  the  SBI  for  the 
service  category  designated  in 
§61.42(e)(2)(vi)  shall  include  any 
residual  interconnection  charge 
revenues  recovered  pursuant  to 
§§69.153  and  69.155  of  this  chapter. 

7.  Section  61.48  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  61 .48    Transilion  rules  for  price  cap 
formula  calculations. 

***** 

(k)  Marketing  expenses.  In  the  January 
1, 1998  price  cap  tariff  filing,  local 
exchange  carriers  shall  establish  the 
marketing  expense  basket  designated  in 
§  61.42(d)(6)  with  an  iniUal  PCI  and  API 
level  of  100.  The  initial  value  of  100  for 
the  PCI  and  API  for  marketing  expenses 
shall  correspond  to  the  marketing 
expenses  described  in  §  69.156(a)  of  this 
chapter. 


PART  69— ACCESS  CHARGES 

8.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  (i)  and  (j),  201. 
202.  203,  205.  218,  254.  and  403. 

9.  Section  69.1(c)  is  revised  to  read  as 
follows: 

§  69.1    Application  of  access  charges. 

***** 

(c)  The  following  provisions  of  this 
part  shall  apply  to  telephone  companies 
subject  to  price  cap  regulation  only  to 
the  extent  that  application  of  such 
provisions  is  necessary  to  develop  the 
nationwide  average  carrier  common  line 
charge,  for  purposes  of  reporting 
pursuant  to  §§  43.21  and  43.22  of  this 
chapter,  and  for  computing  initial 
charges  for  new  rate  elements:  §§  69.3(f). 
69.106(b).  69.106(f),  69.106(g), 
69.109(b),  69.110(d).  69.111(c). 
69.111(g)(1),  69.111(1).  69.112(d). 
69.114(b),  69.114(d),  69.125(b)(2). 
69.301  through  69.310.  and  69.401 
through  69.412.  The  computation  of 
rates  pursuant  to  these  provisions  by 
telephone  companies  subject  to  price 
cap  regulation  shall  be  governed  by  the 
price  cap  rules  set  forth  in  part  61  of  this 
chapter  and  other  applicable 
Commission  Rules  and  orders. 

10.  Section  69.2  is  amended  by 
revising  paragraph  (hh)  to  read  as 
follows: 

§69.2    Definitions. 

***** 

(hh)  "Telephone  company"  or  "local 
exchange  carrier"  as  used  in  this  part 
means  an  incumbent  local  exchange 
carrier  as  defined  in  section  251(h)(1)  of 
the  1934  Act  as  amended  by  the  1996 
Act. 
***** 

11.  Section  69.4  is  amended  by 
removing  and  reserving  paragraphs 
(b)(1),  (d)  and  (f).  revising  the 
introductory  text  of  paragraph  (b),  and 
adding  paragraph  (h)  to  read  as  follows: 

%  69.4    Charges  to  be  fllad. 

***** 

(b)  Except  as  provided  in  paragraphs 
(c),  (e).  and  (h)  of  this  section,  and  in 
§  69.118.  the  carrier's  carrier  charges  for 
access  service  filed  with  this 
Commission  shall  include  charges  for 
each  of  the  following  elements: 
***** 

(h)  In  addition  to  the  charges 
specified  in  paragraph  (b)  of  this 
section,  the  carrier's  carrier  charges  for 
access  service  filed  with  this 
Commission  by  price  cap  local  exchange 
carriers  shall  include  charges  for  each  of 
the  following  elements: 
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(1)  Presubscribed  interexchange 
carrier; 

(2)  Per-minute  residual 
interconnection ; 

(3)  Dedicated  local  switching  trunk 
port; 

f4)  Shared  local  switching  trunk  port; 

(5)  Dedicated  tandem  switching  trunk 
port; 

(6)  Line  port  costs  in  excess  of  basic, 
analog  service;  and 

(7)  Multiplexers  associated  with 
tandem  switching. 

§69.103    [Removed] 

12.  Section  69.103  is  removed. 

13.  Section  69.104  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (e)  to  read  as  follows: 

§69.104    End  user  common  line  for  non- 
price  cap  incumt>eflt  local  exchange 
carriers. 

(a)  This  section  is  applicable  only  to 
incumbent  local  exchange  carriers  that 
are  not  subject  to  price  cap  regulation  as 
that  term  is  defined  in  §  61.3(x)  of  this 
chapter.  A  charge  that  is  expressed  in 
dollars  tind  cents  per  line  per  month 
shall  be  assessed  upon  end  users  that 
subscribe  to  local  exchange  telephone 
service  or  Centrex  service  to  the  extent 
they  do  not  pay  carrier  common  line 
charges.  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  providers  of 
public  telephones.  Such  charge  shall  be 
assessed  for  each  line  between  the 
premises  of  an  end  user,  or  public 
telephone  location,  and  a  Class  5  office 
that  is  or  may  be  used  for  local  exchange 
service  transmissions. 

*  »        •        »        »  , 

(e)  The  monthly  charge  for  each 
residential  and  single  line  business  local 
exchange  service  subscriber  shall  be  the 
charge  computed  in  accordance  with 
paragraph  (c)  of  this  section,  or  $3.50, 
whichever  is  lower. 

•  *        *        •        • 

14.  Section  69.105  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  and  removing  paragraphs 
(b)(7]  and  (bK8),  to  read  as  follows: 

§69.105    Car'+ef  ^oi-tmon  line  (or  non-price 
cap  locB' escn^.-'v,*   "^--^ers. 

(a)  Ihis  sectiun  is  applicable  only  to 
local  exchange  carriers  that  are  not 
subject  to  price  cap  regulation  as  that 
term  is  defined  in  §  61.3(x)  of  this 
chapter.  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  access 
minute  of  use  shall  be  assessed  upon  all 
interexchange  carriers  that  use  local 
exchange  common  line  facilities  for  the 
provision  of  interstate  or  foreign 
telecommunications  services,  except 
that  the  charge  shall  not  be  assessed 
upon  interexchange  carriers  to  the 
extent  they  resell  MTS  or  MTS-type 


services  of  other  common  carriers 
(OCCs). 

•  *        *        »        • 

15.  Section  69.106  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§  69^  06    Local  switching. 

[a)  Except  as  provided  in  §69.118, 
charges  that  are  expressed  in  dollars  and 
cents  per  access  minute  of  use  shall  be 
assessed  by  local  exchange  carriers  that 
are  not  subject  to  price  cap  regulation 
upon  all  interexchange  carriers  that  use 
local  exchange  switching  facilities  for 
the  provision  of  interstate  or  foreign 
services. 

(b)  The  per  minute  charge  described 
in  paragraph  (a)  of  this  section  shall  be 
computed  by  dividing  the  projected 
annual  revenue  requirement  for  the 
Local  Switching  element  by  the 
projected  annual  access  minutes  of  use 
for  all  interstate  or  foreign  services  that 
use  local  exchange  switching  facilities. 

•  •        *        «        • 

(fl  Except  as  provided  in  §69.118, 
price  cap  local  exchange  carriers  shall 
establish  rate  elements  for  local 
switching  as  follows: 

(1)  Price  cap  local  exchange  carriers 
shall  separate  from  the  projected  annual 
revenues  for  the  Local  Sv^tching 
element  those  costs  projected  to  be 
incurred  for  ports  (including  ceirds  and 
DSl/voice-grade  multiplexers  required 
to  access  end  offices  equipped  with 
analog  switches)  on  the  trunk  side  of  the 
local  switch.  Price  cap  local  exchange 
carriers  shall  further  identify  costs 
incurred  for  dedicated  trunk  ports 
separately  from  costs  incurred  for 
shared  trunk  ports. 

(i)  Price  cap  local  exchange  carriers 
shall  recover  dedicated  trunk  port  costs 
identified  pursuant  to  paragraph  (f)(1)  of 
this  section  through  flat-rated  charges 
expressed  in  dollars  and  cents  per  trunk 
port  and  assessed  upon  the  purchaser  of 
the  dedicated  trunk  terminating  at  the 
port. 

(ii)  Price  cap  local  exchange  carriers 
shall  recover  shared  trunk  port  costs 
identified  pursuant  to  paragraph  (f)(1)  of 
this  section  through  charges  assessed 
upon  purchasers  of  shared  transport. 
This  charge  shall  be  expressed  in  dollars 
and  cents  per  access  minute  of  use.  The 
charge  shall  be  computed  by  dividing 
the  projected  costs  of  the  shared  ports 
by  the  historical  annual  access  minutes 
of  use  calculated  for  purposes  of 
recovery  of  common  transport  costs  in 
§69.111(c). 

(2)  Price  cap  local  exchange  carriers 
shall  recover  the  projected  annual 
revenues  for  the  Local  Switching 
element  that  are  not  recovered  in 
paragraph  (f)(1)  of  this  section  through 


charges  that  are  expressed  in  dollars  and 
cents  per  access  minute  of  use  and 
assessed  upon  all  interexchange  carriers 
that  use  local  exchange  switching 
facilities  for  the  provision  of  interstate 
or  foreign  services.  The  maximum 
charge  shall  be  computed  by  dividing 
the  projected  remainder  of  the  aimual 
revenues  for  the  Local  Switching 
element  by  the  historical  annual  access 
minutes  of  use  for  all  interstate  or 
foreign  services  that  use  local  exchange 
switching  facilities. 

(g)  On  or  after  July  1,  1998,  a  price  cap 
local  exchange  carrier  may  recover 
signalling  costs  associated  with  call 
setup  through  a  call  setup  charge 
imposed  upon  all  interstate 
interexchange  carriers  that  use  that  local 
exchange  carrier's  focilities  to  originate 
or  terminate  interstate  interexchange  or 
foreign  services.  This  charge  must  be 
expressed  as  dollars  and  cents  per  call 
attempt  and  may  be  assessed  on 
originating  calls  handed  o£f  to  the 
interexchange  carrier's  point  of  presence 
and  on  terminating  calls  received  from 
an  interexchange  carrier's  point  of 
presence,  whether  or  not  that  call  is 
completed  at  the  called  location.  Price 
cap  local  exchange  carriers  may  not 
recover  through  this  charge  any  costs 
recovered  through  other  rate  elements. 

§  69.1 07    [Removed] 

16.  Section  69.107  is  removed. 

17.  Section  69.111  is  amended  by 
removing  and  reserving  paragraphs  (b) 
and  (f),  revising  paragraphs  (a),  (c),  (d), 
(e),  and  (g),  and  adding  paragraph  (1)  to 
read  as  follows: 

§69.111    Tandem-switched  transport  and 
tkndem  charge. 

(a)(1)  Through  June  30.  1998,  except 
as  provided  in  paragraph  (1)  of  this 
section,  tandem-switched  transport 
shall  consist  of  two  rate  elements,  a 
transmission  charge  and  a  tandem 
switching  charge. 

(2)  Beginning  July  1, 1998.  except  as 
provided  in  paragraph  (1)  of  this  section, 
tandem-switched  transport  shall  consist 
of  three  rate  elements  as  follows: 

(i)  A  per-minute  charge  for  transport 
of  traffic  over  common  transport 
facilities  between  the  incumbent  local 
exchange  carrier's  end  office  and  the 
tandem  switching  office.  This  charge 
shall  be  expressed  in  dollars  and  cents 
per  access  minute  of  use  and  shall  be 
assessed  upon  all  purchasers  of 
common  transport  facilities  between  the 
local  exchange  carrier's  end  office  and 
the  tandem  switching  office. 

(ii)  A  per-minute  tandem  switching 
charge.  This  tandem  switching  charge 
shall  be  set  in  accordance  with 
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paragraph  (g)  of  this  section,  excluding 
multiplexer  and  dedicated  port  costs 
recovered  in  accordance  with  paragraph 
(1)  of  this  section,  and  shall  be  assessed 
upon  all  interexchange  carriers  and 
other  persons  that  use  incumbent  local 
exchange  carrier  tandem  switching 
facilities. 

(iii)  A  flat-rated  charge  for  transport  of 
traffic  over  dedicated  transport  facilities 
between  the  serving  wire  center  and  the 
tandem  switching  office.  This  charge 
shall  be  assessed  as  a  charge  for 
dedicated  transport  facilities 
provisioned  between  the  serving  wire 
center  and  the  tandem  switching  office 
in  accordance  with  §69.112. 
(b)  [Reserved) 

(c)(1)  Through  June  30,  1998,  tandem- 
switched  transport  transmission  charges 
generally  shall  be  presumed  reasonable 
if  the  telephone  company  bases  the 
charges  on  a  weighted  per-minute 
equivalent  of  direct-trunked  transport 
DSl  and  DS3  rates  that  reflects  the 
relative  number  of  DSl  and  DS3  circuits 
used  in  the  tandem  to  end  office  links 
(or  a  surrogate  based  on  the  proportion 
of  copper  and  fiber  facilities  in  the 
interoffice  network),  calculated  using 
the  total  actual  voice-grade  minutes  of 
use,  geographically  averaged  on  a  study- 
area-wide  basis,  that  the  incumbent 
local  exchange  carrier  experiences  based 
on  the  prior  year's  annual  use.  Tandem- 
switched  transport  transmission  charges 
that  are  not  presumed  reasonable 
generally  shall  be  suspended  and 
investigated  absent  a  substantial  cause 
showing  by  the  telephone  company. 
(2)  Beginning  July  1.  1998: 
(i)  Except  in  study  areas  where  the 
incumbent  local  exchange  carrier  has 
implemented  density  pricing  zones  as 
described  in  section  69.124,  per-minute 
common  transport  charges  described  in 
paragraph  (a)(2)(i)  of  this  section  shall 
be  presumed  reasonable  if  the 
incumbent  local  exchange  carrier  bases 
the  charges  on  a  weighted  per-minute 
equivalent  of  direct-trunked  transport 
DSl  and  DS3  rates  that  reflects  the 
relative  number  of  DSl  and  DS3  circuits 
used  in  the  tandem  to  end  office  links 
(or  a  surrogate  based  on  the  proportion 
of  copper  and  fiber  facilities  in  the 
interoffice  network),  calculated  using 
the  total  actual  voice-grade  minutes  of 
use,  geographically  averaged  on  a  study- 
area-wide  basis,  that  the  incumbent 
local  exchange  carrier  experiences  based 
on  the  prior  year's  annual  use.  Tandem- 
switched  transport  transmission  charges 
that  are  not  presumed  reasonable  shall 
be  suspended  and  investigated  absent  a 
substantial  cause  showing  by  the 
incumbent  local  exchange  carrier. 

(ii)  In  study  areas  where  the 
incumbent  local  exchange  carrier  has 


implemented  density  pricing  zones  as 
described  in  §69.124,  per-minute 
common  transport  charges  described  in 
paragraph  (a)(2)(i)  of  this  section  shall 
be  presumed  reasonable  if  the 
incumbent  local  exchange  carrier  bases 
the  charges  on  a  weighted  per-minute 
equivalent  of  direct-trimked  transpo^ 
DSl  and  DS3  rates  that  reflects  the 
relative  number  of  DSl  and  DS3  circuits 
used  in  the  tandem  to  end  office  links 
(or  a  surrogate  based  on  the  proportion 
of  copper  and  fiber  facilities  in  the 
interoffice  network),  calculated  using 
the  total  actual  voice-grade  minutes  of 
use,  averaged  on  a  zone-wide  basis,  that 
the  incumbent  local  exchange  carrier 
experiences  based  on  the  prior  year's 
annual  use.  Tandem-switched  transport 
transmission  charges  that  are  not 
presumed  reasonable  shall  be 
suspended  and  investigated  absent  a 
substantial  cause  showing  by  the 
incumbent  local  exchange  carrier. 

(d)(1)  Through  June  30.  1998.  the 
tandem-switched  transport  transmission 
charges  may  be  distance-sensitive. 
Distance  shall  be  measured  as  airline 
distance  between  the  serving  wire 
center  and  the  end  office,  unless  the 
customer  has  ordered  tandem-switched 
transport  between  the  tandem  office  and 
the  end  office,  in  which  case  distance 
shall  be  measured  as  airline  distance 
between  the  tandem  office  and  the  end 
office. 

(2)  Beginning  July  1. 1998,  the  per- 
minute  charge  for  transport  of  traffic 
over  common  transport  facilities 
described  in  paragraph  (a)(2)(i)  of  this 
section  may  be  distance-sensitive. 
Distance  shall  be  measured  as  airline 
distance  between  the  tandem  switching 
office  and  the  end  office. 

(e)(1)  Through  June  30.  1998,  if  the 
telephone  company  employs  distance- 
sensitive  rates: 

(i)  A  distance-sensitive  component 
shall  be  assessed  for  use  of  the 
transmission  facilities,  including 
intermediate  transmission  circuit 
equipment  between  the  end  points  of 
the  interoffice  circuit;  and 

(ii)  A  non-distance-sensitive 
component  shall  be  assessed  for  use  of 
the  circuit  equipment  at  the  ends  of  the 
interoffice  transmission  links. 

(2)  Beginning  July  1,  1998,  if  the 
telephone  company  employs  distance- 
sensitive  rates  for  transport  of  traffic 
over  common  transport  facilities,  as 
described  in  paragraph  (a)(2)(i)  of  this 
section: 

(i)  A  distance-sensitive  component 
shall  be  assessed  for  use  of  the  conunon 
transport  facilities,  including 
intermediate  transmission  circuit 
equipment  between  the  end  office  and 
tandem  switching  office;  and 


(ii)  A  non-distance-sensitive 
component  shall  be  assessed  for  use  of 
the  circuit  equipment  at  the  ends  of  the 
interoffice  transmission  links. 

(f)  (Reserved] 

(g)(1)  The  tandem  switching  charge 
imposed  pursuant  to  paragraphs  (a)(1) 
or  (a)(2)(ii)  of  this  section,  as  applicable, 
shall  be  set  to  recover  twenty  percent  of 
the  aimual  part  69  interstate  tandem 
revenue  requirement  plus  one  third  of 
the  portion  of  the  tandem  switching 
revenue  requirement  being  recovered 
through  the  interconnection  charge 
recovered  by  §§69.124,  69.153,  and 
69.155,  excluding  multiplexer  and 
dedicated  port  costs  recovered  in 
accordance  with  paragraph  (1)  of  this 
section. 

(2)  Beginning  January  1, 1999,  the 
tandem  switching  charge  imposed 
pursuant  to  paragraph  (a)(2)(ii)  of  this 
section  shall  be  set  to  recover  the 
amount  prescribed  in  paragraph  (g)(1)  of 
this  section  plus  one  half  of  the 
remaining  portion  of  the  tandem 
switching  revenue  requirement  then 
being  recovered  through  the 
interconnection  charge  recovered  by 
§§69.124,  69.153,  and  69.155,  excluding 
multiplexer  and  dedicated  port  costs 
recovered  in  accordance  with  paragraph 
(1)  of  this  section. 

(3)  Beginning  January  1,  2000,  the 
tandem  switching  charge  imposed 
pursuant  to  paragraph  (a)(2)(ii)  of  this 
section  shall  be  set  to  recover  the  entire 
interstate  tandem  switching  revenue 
requirement,  including  that  portion 
formerly  recovered  through  the 
interconnection  charge  recovered  in 
§§69.124,  69.153,  and  69.155,  and 
excluding  multiplexer  and  dedicated 
port  costs  recovered  in  accordance  with 
paragraph  (1)  of  this  section. 

(4)  A  local  exchange  carrier  that  is 
subject  to  price  cap  regulation  as  that 
term  is  defined  in  §  61.3(x)  of  this 
chapter  shall  calculate  its  tandem 
switching  revenue  requirement  as  used 
in  this  paragraph  by  dividing  the 
tandem  switching  revenue  requirement 
that  was  included  in  the  original 
interconnection  charge  by  the  original 
interconnection  charge,  and  then 
multiplying  this  result  by  the  annual 
revenues  recovered  through  the 
intercoimection  charge,  described  in 
§69.124.  as  of  June  30.  1997. 
***** 

(1)  In  addition  to  the  charges 
described  in  this  section,  price  cap  local 
exchange  carriers  shall  establish 
separate  charges  for  multiplexers  and 
dedicated  trunk  ports  used  in 
conjunction  with  the  tandem  switch  as 
follows: 

(1)  Local  exchange  carriers  must 
establish  a  traffic-sensitive  charge  for 
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DS3/DS1  multiplexers  used  on  the  end 
office  side  of  the  tandem  switch, 
assessed  on  purchasers  of  common 
transport  to  the  tandem  switch.  This 
charge  must  be  expressed  in  dollars  and 
cents  per  access  minute  of  use.  The 
maximum  charge  shall  be  calculated  by 
dividing  the  total  costs  of  the 
multiplexers  on  the  end  office-side  of 
the  tandem  switch  by  the  serving  wire 
center  side  of  the  tandem  switch  by  the 
projected  annual  access  minutes  of  use 
calculated  for  purposes  of  recovery  of 
common  transport  costs  in  paragraph  (c) 
of  this  section.  A  similar  charge  shall  be 
assessed  for  DSl/voice-grade 
multiplexing  provided  on  the  end-office 
side  of  analog  tandem  switches. 

(2)(i)  Local  exchange  carriers  must 
establish  a  flat-rated  charge  for 
dedicated  DS3/DS1  multiplexing  on  the 
serving  wire  center  side  of  the  tandem 
switch  provided  in  conjunction  with 
dedicated  DS3  transport  service  from 
the  serving  wire  center  to  the  tandem 
switch.  This  charge  shall  be  assessed  on 
interexchange  carriers  purchasing 
tandem-switched  transport  in 
proportion  to  the  number  of  DS3  trunks 
provisioned  for  that  interexchange 
carrier  between  the  serving  wire  center 
and  the  tandem-switch. 

(ii)  Local  exchange  carriers  must 
establish  a  flat-rated  charge  for 
dedicated  DSl/voice-grade  multiplexing 
provided  on  the  serving  wire  center  side 
of  analog  tandem  switches.  This  charge 
may  be  assessed  on  interexchange 
carriers  purchasing  tandem-switched 
transport  in  proportion  to  the 
interexchange  carrier's  transport 
capacity  on  the  serving  wire  center  side 
of  the  tandem. 

(3)  Price  cap  local  exchange  carriers 
may  recover  the  costs  of  dedicated  trunk 
ports  on  the  serving  wire  center  side  of 
the  tandem  switch  only  through  flat- 
rated  charges  expressed  in  dollars  and 
cents  pwr  trunk  port  and  assessed  upon 
the  purchaser  of  the  dedicated  trunk 
terminating  at  the  port. 

§69.122    [Removed] 

18.  Section  69.122  is  removed. 

19.  Section  69.123  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  69. 1 23    Density  pricing  zones  for  special 
access  and  switched  transport 

»         «         »         »         • 

(f)(1)  An  inciunbent  local  exchange 
carrier  that  establishes  density  pricing 
zones  under  this  section  must  reallocate 
additional  amounts  recovered  under  the 
intercoimection  charge  prescribed  in 
§69.124  to  focilities-based  transport 
rates,  reflecting  the  higher  costs  of 
serving  lower-density  areas.  Each 
incumbent  local  exchange  carrier  must 


reallocate  costs  from  the 
interconnection  charge  each  time  it 
increases  the  differential  between  prices 
in  density  zones  two  and  one  or 
between  three  and  one. 

(2)  Any  incumbent  local  exchange 
carrier  that  has  already  deaveraged  its 
rates  on  January  1, 1998  must  reallocate 
an  amoimt  equivalent  to  that  described 
in  paragraph  (f)(1)  of  this  section  from 
the  interconnection  charge  prescribed  in 
§  69.124  to  its  transport  services. 

(3)  Price  cap  local  exchange  carriers 
shall  reassign  to  direct-trunked 
transport  and  tandem-switched 
transport  categories  or  subcategories 
interconnection  charge  amounts 
reallocated  under  paragraph  (f)(1)  or 
(f)(2)  of  this  section  in  a  manner  that 
reflects  the  way  density  pricing  zones 
are  being  implemented  by  the 
inciunbent  local  exchange  carrier. 

20.  Section  69.124  is  revised  to  read 
as  follows: 

§  69. 1 24    Interconnection  ctiarge. 

(a)  For  telephone  companies  not 
subject  to  price  cap  regulation,  an 
intercoimection  charge  expressed  in 
dollars  and  cents  per  access  minute 
shall  be  assessed  upon  all  interexchange 
carriers  and  upon  all  other  persons 
using  the  telephone  company  local 
transport  network. 

(b)  For  telephone  companies  not 
subject  to  price  cap  regulation,  the 
interconnection  charge  shall  be 
cgmputed  by  subtracting  entrance 
facilities,  tandem-switched  transport, 
direct-trunked  transport,  and  dedicated 
signalling  transport  revenues  from  the 
part  69  transport  revenue  requirement, 
and  dividing  by  the  total  interstate  local 
transport  minutes. 

21.  Section  69.125  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§69.125    Dedicated  signalling  transport 

(a)  Dedicated  signalling  transport 
shall  consist  of  two  elements,  a 
signalling  link  charge  and  a  signalling 
transfer  point  (STP)  port  termination 
charge. 
***** 

22.  Section  69.126  is  revised  to  read 
as  follows: 

§  69. 1 26    Nonrecurring  charges. 

Inciunbent  local  exchange  carriers 
shall  not  assess  any  noiu^curring 
charges  for  service  connection  when  an 
interexchange  carrier  converts  trunks 
from  tandem-switched  transport  to 
direct-trunked  transport  or  when  an 
interexchange  carrier  orders  the 
disconnection  of  overprovisioned 
trunks,  until  six  months  after  the 
effective  date  of  the  \ai\Ss  eliminating 


the  unitary  pricing  option  for  tandem- 
switched  transport. 

23.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Computation  of  Charges  for 
Price  Cap  Local  Exchange  Carriers 
Sec. 

69.151  Applicability. 

69.152  End  user  common  line  for  price  cap 
local  exchange  carriers. 

69.153  Presubscribed  interexchange  carrier 
charge  (PICC). 

69.154  Per-minute  cairier  common  line 
charge. 

69.155  Per-minute  residual  interconnection 
charge. 

69.156  Marketing  expenses. 

69.157  Line  port  costs  in  excess  of  basic, 
analog  service. 

Subpart  C — Computation  of  Charges 
for  Price  Cap  Local  Exchange  Carriers 

§69.151    Applicability. 

This  subpart  shall  apply  only  to 
telephone  companies  subject  to  the 
price  cap  regulations  set  forth  in  part  61 
of  this  chapter. 

§69.152    End  user  common  line  for  price 
cap  local  exchange  carriers. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  end  users  that 
subscribe  to  local  exchange  telephone 
service  or  Centrex  service  to  the  extent 
they  do  not  pay  carrier  common  line 
charges.  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  providers  of 
public  telephones.  Such  charge  shall  be 
assessed  for  each  line  between  the 
premises  of  an  end  user,  or  public 
telephone  location,  and  a  Class  5  office 
that  is  or  may  be  used  for  local  exchange 
service  transmissions. 

(b)  Except  as  provided  in  paragraphs 
(d)  through  (i)  of  this  section,  the 
maximum  single  line  rate  or  charge 
shall  be  computed: 

(1)  By  dividing  one-twelfth  of  the 
projected  annual  revenue  requirement 
for  the  End  User  Common  Line  element 
by  the  projected  average  number  of  local 
exchange  service  subscriber  lines  in  use 
during  such  aimual  period,  only  so  long 
as  a  per-minute  carrier  common  line 
charge  is  assessed  or  the  multi-line  PICC 
defined  in  §  69.153  recovers  common 
line  revenues. 

(2)  By  dividing  one-twelfth  of  the 
projected  annual  revenues  permitted  for 
the  common  line  basket  under  the 
Commission's  price  cap  rules,  as  set 
forth  in  part  61  of  this  chapter,  by  the 
projected  average  number  of  local 
exchange  service  subscriber  lines  in  use 
during  such  annual  period,  if  no  per- 
minute  carrier  common  line  charge  is 
assessed  and  the  multi-line  PICC 
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defined  in  §69.153  does  not  recover  any 
common  line  revenues. 

(3)  Provided,  however,  that  the  charge 
for  each  local  exchange  service 
subscriber  line  shall  not  exceed  $9.00  as 
adjusted  by  the  inflation  factor 
computed  under  paragraph  (k)  of  this 
section. 

(c)  The  cheirge  for  each  subscriber  line 
associated  with  a  public  telephone  shall 
be  equal  to  the  monthly  charge 
computed  in  accordance  with  paragraph 
(b)  of  this  section. 

(d)(1)  Through  December  31,  1997, 
the  monthly  charge  for  each  primary 
residential  or  single  line  business  local 
exchange  service  subscriber  line  shall  be 
the  charge  computed  in  accordance  with 
paragraph  (b)  of  this  section,  or  $3.50, 
whichever  is  lower. 

(2)  Begiiming  January  1,  1998.  the 
maximum  monthly  charge  for  each 
primary  residential  or  single  line 
business  local  exchange  service 
subscriber  line  shall  be  the  charge 
computed  in  accordance  with  paragraph 
(b)  of  this  section,  or  $3.50,  whichever 
is  lower. 

(e)(1)  Through  December  31.  1997,  the 
monthly  charge  for  each  non-primary 
residential  local  exchange  service 
subscriber  line  shall  be  the  charge 
computed  in  accordance  with  paragraph 
(b)  of  this  section,  or  $3.50,  whichever 
is  lower. 

(2)  Beginning  January  1,  1998,  the 
maximum  monthly  charge  for  each  non- 
primary  residential  local  exchange 
service  subscriber  line  shall  be  the 
lower  of: 

(i)  The  maximum  charge  computed  in 
accordance  with  paragraph  (b)  of  this 
section;  or 

(ii)  $5.00.  On  January  1, 1999,  this 
amount  shall  be  adjusted  by  the 
inflation  factor  computed  under 
paragraph  (k)  of  this  section,  and 
increased  by  $1.00.  On  July  1,  2000,  and 
in  each  subsequent  year,  this  amount 
shall  be  adjusted  by  the  inflation  factor 
computed  under  paragraph  (k)  of  this 
section,  and  increased  by  $1.00. 

(3)  Where  the  local  exchange  carrier 
provides  a  residential  line  to  another 
carrier  so  that  the  other  carrier  may 
resell  that  residential  line  to  a  residence 
that  already  receives  a  primary 
residential  line,  the  local  exchange 
carrier  may  collect  the  non-primary 
residential  charge  described  in 
paragraph  (e)  of  this  section  from  the 
other  carrier. 

(f)  Except  as  provided  in  paragraphs 
(n)  and  (o)  of  this  section,  the  charge  for 
each  primary  residential  local  exchange 
service  subscriber  line  shall  be  the  same 
as  the  charge  for  each  single  line 
business  local  exchange  service 
subscriber  line. 


(g)  A  line  shall  be  deemed  to  be  a 
residential  subscriber  line  if  the 
subscriber  pays  a  rate  for  such  line  that 
is  described  as  a  residential  rate  in  the 
local  exchange  service  tariff. 

(h)  (Reserved] 

(i)  A  line  shall  be  deemed  to  be  a 
single  line  business  subscriber  line  if 
the  subscriber  pays  a  rate  that  is  not 
described  as  a  residential  rate  in  the 
local  exchange  service  tariff  and  does 
not  obtain  more  than  one  such  line  from 
a  particular  telephone  company. 

(j)  No  charge  shall  be  assessed  for  any 
WATS  access  line. 

(k)(l)  On  January  1,  1999: 

(i)  The  ceiling  for  multi-line  business 
subscriber  lines  under  paragraph  (b)(3) 
of  this  section  will  be  adjusted  to  reflect 
inflation  as  measured  by  the  change  in 
GDP-PI  for  the  18  months  ending 
September  30,  1998. 

(ii)  The  ceiling  for  non-primary 
residential  subscriber  lines  under 
paragraph  (e)(2)(ii)  of  this  section  will 
be  adjusted  to  reflect  inflation  as 
measured  by  the  change  in  GDP-PI  for 
the  12  months  ending  September  30, 
1998. 

(2)  On  July  1.  2000,  the  ceiling  for 
multi-line  business  subscriber  lines  and 
non-primary  residential  subscriber  lines 
will  be  adjusted  to  reflect  inflation  as 
measured  by  the  change  in  GDP-PI  for 
the  18  months  ending  on  March  31, 
2000. 

(3)  On  Jidy  1  of  each  subsequent  year, 
the  ceiling  for  multi-line  business 
subscriber  lines  and  non-primary 
residential  subscriber  lines  will  be 
adjusted  to  reflect  inflation  as  measured 
by  the  change  in  GDP-PI  for  the  12 
months  ending  on  March  31  of  the  year 
the  adjustment  is  made. 

(1)(1)  Beginning  January  1,  1998.  local 
exchange  carriers  shall  assess  no  more 
than  one  end  user  common  line  charge 
as  calculated  under  the  applicable 
method  under  paragraph  (e)  of  this 
section  for  Basic  Rate  Interface 
integrated  services  digital  network 
(ISDN)  service. 

(2)  Local  exchange  carriers  shall 
assess  no  more  than  five  end  user 
common  line  charges  as  calculated 
under  paragraph  (b)  of  this  section  for 
Primary  Rate  Interface  ISDN  service. 

(m)  In  the  event  the  local  exchange 
carrier  charges  less  than  the  maximum 
end  user  common  line  charge  for  any 
subscriber  lines,  the  local  exchange 
carrier  may  not  recover  the  difference 
between  the  amount  collected  and  the 
maximum  from  carrier  common  line 
charges  or  PICCs. 

(n)  Through  December  31.  1997,  the 
End  User  Common  Line  charge  for  a 
residential  subscriber  shall  be  50%  of 
the  charge  specified  in  paragraphs  (b) 


and  (d)  of  this  section  if  the  residential 
local  exchange  service  rate  for  such 
subscribers  is  reduced  by  an  equivalent 
amount,  provided  that  such  local 
exchange  service  rate  reduction  is  based 
upon  a  means  test  that  is  subject  to 
verification. 

(0)  Paragraphs  (o)(l)  and  (o)(2)  of  this 
section  are  effective  through  December 
31. 1997. 

(1)  The  End  User  Common  Line 
charge  for  residential  subscribers  shall 
be  reduced  to  the  extent  of  the  state 
assistance  as  calculated  in  paragraph 
(o)(2)  of  this  section,  or  waived  in  full 
if  the  state  assistance  equals  or  exceeds 
the  residential  End  User  Common  Line 
charge  under  the  circumstances 
described  in  this  paragraph.  In  order  to 
qualify  for  this  waiver,  the  subscriber 
must  be  eligible  for  and  receive 
assistance  or  benefits  provided  pursuant 
to  a  narrowly  targeted  telephone 
company  lifeline  assistance  program, 
requiring  verification  of  eligibility, 
implemented  by  the  state  or  local 
telephone  company.  A  state  or  local 
telephone  company  wishing  to 
implement  this  End  User  Common  Line 
reduction  or  waiver  for  its  subscribers 
shall  file  information  with  the 
Commission  Secretary  demonstrating 
that  its  plan  meets  the  criteria  set  out  in 
this  section  and  showing  the  amount  of 
state  assistance  per  subscriber  as 
described  in  paragraph  (o)(2)  of  this 
section.  The  reduction  or  waiver  of  the 
End  User  Common  Line  charge  shall  be 
available  as  soon  as  the  Commission 
certifies  that  the  state  or  local  telephone 
plan  satisfies  the  criteria  set  out  in  this 
paragraph  and  the  relevant  tariff 
provisions  become  effective. 

(2)(i)  The  state  assistance  per 
subscriber  shall  be  equal  to  the 
difference  between  the  charges  to  be 
paid  by  the  participating  subscribers 
and  those  to  be  paid  by  other 
subscribers  for  comparable  monthly 
local  exchange  service,  service 
connecdons  and  customer  deposits, 
except  that  benefits  or  assistance  for 
coimection  charges  and  deposit 
requirements  may  only  be  counted  once 
annually.  In  order  to  be  included  in 
calculating  the  state  assistance,  such 
benefits  must  be  a  single  telephone  line 
to  the  household's  principal  residence. 

(ii)  The  monthly  state  assistance  per 
participating  subscriber  shall  be 
calculated  by  adding  the  amounts 
calculated  in  paragraphs  (o)(2)(ii)(A) 
and  (o)(2)(ii)(B)  of  this  section. 

(A)  The  amount  of  the  monthly  state 
assistance  per  participating  subscriber 
for  local  exchange  service  shall  be 
calculated  by  dividing  the  annual 
difference  between  charges  paid  by  all 
participating  subscribers  for  residential 
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local  exchange  service  and  the  amoiint 
which  would  have  been  charged  to  non- 
qualifying subscribers  for  comparable 
service  by  twelve  times  the  number  of 
subscribers  participating  in  the  state 
assistance  program.  Estimates  may  be 
used  when  historic  data  are  not 
available. 

(B)  The  amount  of  the  monthly  state 
assistance  for  service  connections  and 
customer  deposits  per  participating 
subscriber  shall  be  calculated  by 
determining  the  annual  amount  of  the 
reductions  in  these  charges  for 
participating  subscribers  each  year  and 
dividing  this  amount  by  twelve  times 
the  number  of  participating  subscribers. 
Estimates  may  be  used  when  historic 
data  are  not  available. 

(p)  Through  December  31. 1997.  in 
cormection  with  the  filing  of  access 
tariffs  pursuant  to  §  69.3(a),  telephone 
companies  shall  calculate  for  the 
association  their  projected  revenue 
requirement  attributable  to  the 
operation  of  §69.104  (n)  through  (o). 
The  projected  amount  will  be  adjusted 
by  the  association  to  reflect  the  actual 
lifeline  assistance  benefits  paid  in  the 
previous  period.  If  the  actual  benefits 
exceeded  the  projected  amount  for  that 
period,  the  differential  will  be  added  to 
the  projection  for  the  ensuing  period.  If 
the  actual  benefits  were  less  than  the 
projected  amount  for  that  period,  the 
differential  will  be  subtracted  from  the 
projection  for  the  ensuing  period. 
Through  December  31. 1997,  the 
association  shall  so  adjust  amounts  to 
the  Lifeline  Assistance  revenue 
requirement,  bill  and  collect  such 
amounts  from  interexchange  carriers 
pursuant  to  §69.117  and  distribute  the 
funds  to  qualifying  telephone 
companies  pursuant  to  §  69.603(d). 

).153    Presubscribed  interexchange 
'  charge  (PICC). 

(a)  A  charge  expressed  in  dollars  and 
cents  per  line  may  be  assessed  upon  the 
subscriber's  presubscribed 
interexchange  carrier  to  recover  the 
common  line  revenues  permitted  under 
the  price  cap  rules  in  part  61  of  this 
chapter  that  cannot  be  recovered 
through  the  end  user  common  line 
charge  established  under  §69.152, 
residual  interconnection  charge 
revenues,  and  certain  marketing 
expenses  described  in  §  69.156(a).  In  the 
event  the  ceilings  on  the  PICC  prevent 
the  PICC  from  recovering  all  the 
residual  coromon  line,  residual 
interconnection  charge  revenues,  and 
marketing  expenses,  the  PICC  shall 
recover  all  residual  common  line 
revenues  before  it  recovers  residual 
interconnection  charge  revenues,  and  all 
residual  interconnection  charge 


re"eniies  before  it  recovers  marketing 
expenses. 

(b)  If  an  end-user  customer  does  not 
have  a  presubscribed  interexchange 
carrier,  the  local  exchange  carrier  may 
collect  the  PICC  directly  from  the  end 
user. 

(c)  The  maximum  monthly  PICC  for 
primary  residential  subscriber  lines  and 
single-line  business  subscriber  lines 
shall  be  the  lower  of: 

(1)  One  twelfth  of  the  sum  of  annual 
common  line  revenues  and  residual 
interconnection  charge  revenues 
permitted  under  our  price  cap  rules 
divided  by  the  projected  average 
number  of  local  exchange  service 
subscriber  lines  in  use  during  such 
annual  period,  minus  S3. 50;  or 

(2)  $0.53.  On  January  1,  1999,  this 
amount  shall  be  adjusted  by  the 
inflation  factor  computed  under 
paragraph  (e)  of  this  section,  and 
increased  by  $0.50.  On  July  1,  2000,  and 
in  each  subsequent  year,  this  amount 
shall  be  adjusted  by  the  inflation  factor 
computed  under  paragraph  (e)  of  this 
section,  and  increased  by  $0.50. 

(d)  To  the  extent  that  a  local  exchange 
carrier  cannot  recover  its  full  common 
line  revenues,  residual  interconnection 
charge  revenues,  and  those  marketing 
expense  revenues  described  in 

§  69.156(a)  permitted  under  price  cap 
regulation  through  the  recovery 
mechanisms  established  in  §69.152, 
paragraph  (c)  of  this  section,  and 
§69.156  (b)  and  (c),  the  local  exchange 
carrier  may  assess  a  PICC  on  multi-line 
business  subscriber  lines  and  non- 
primary  residential  subscriber  lines. 

(1)  The  maximum  monthly  PICC  for 
non-primary  residential  subscriber  lines 
shall  be  the  lower  of: 

(i)  One  twelfth  of  the  annual  common 
line,  residual  interconnection  charge, 
and  §  69.156(a)  marketing  expense 
revenues  permitted  under  the  price  cap 
rules  set  forth  in  part  61  of  this  chapter, 
less  the  maximum  amounts  permitted  to 
be  recovered  through  the  recovery 
mechanisms  under  §69.152,  paragraph 
(c)  of  this  section,  and  §69.156  (b)  and 
(c),  divided  by  the  total  number  of 
projected  non-primary  residential  and 
multi-line  business  subscriber  lines  in 
use  during  such  annual  period;  or 

(ii)  $1.50.  On  January  1,  1999,  this 
amount  shall  be  adjusted  by  the 
inflation  fector  computed  under 
paragraph  (e)  of  this  section,  and 
increased  by  $1.00.  On  July  1,  2000,  and 
in  each  subsequent  year,  this  amount 
shall  be  adjusted  by  the  inflation  fector 
computed  imder  paragraph  (e)  of  this 
section,  and  increased  by  $1.00. 

(2)  If  the  maximum  monthly  PICC  for 
non-primary  residential  subscriber  lines 
is  determined  using  paragraph  (d)(l)(i) 


of  this  section,  the  maximiun  monthly 
PICC  for  multi-line  business  subscriber 
lines  shall  equal  the  maximum  monthly 
PICC  of  non-primary  residential 
subscriber  lines.  Otherwise,  the 
maximum  monthly  PICC  for  multi-line 
business  lines  shall  be  the  lower  of: 

(i)  One  twelfth  of  the  aimual  common 
line,  residual  interconnection  charge, 
and  §  69.156(a)  marketing  expense 
revenues  permitted  under  this  part  and 
part  61  of  this  chapter,  less  the 
maximum  amounts  permitted  to  be 
recovered  through  the  recovery 
mechanisms  under  §  69.152,  paragraphs 
(c)  and  (d)(l)(i)  of  this  section,  and 
§69.156  (b)  and  (c),  divided  by  the  total 
number  of  projected  multi-line  business 
subscriber  lines  in  use  during  such 
annual  period;  or 

(ii)  $2.75.  On  January  1,  1999,  this 
amount  shall  be  adjusted  by  the 
inflation  factor  computed  under 
paragraph  (e)  of  this  section,  and 
increased  by  $1.50.  On  July  1,  2000,  and 
in  each  subsequent  year,  this  amount 
shall  be  adjusted  by  the  inflation  factor 
computed  under  paragraph  (e)  of  this 
section,  and  increased  by  $1.50. 

(e)  For  the  PICC  ceiling  for  primary 
residential  subscriber  lines  and  single- 
line  business  subscriber  lines  under 
paragraph  (c)(2)  of  this  section,  non- 
primary  residential  subscriber  lines 
under  paragraph  (d)(l)(ii)  of  this 
section,  and  multi-line  business 
subscriber  lines  under  paragraph 
(d)(2)(ii)  of  this  section: 

(1)  On  January  1,  1999,  the  ceiling 
will  be  adjusted  to  reflect  inflation  as 
measured  by  the  change  in  GDP-PI  for 
the  12  months  ending  September  30, 
1998. 

(2)  On  July  1,  2000,  the  ceiling  will  be 
adjusted  to  reflect  inflation  as  measured 
by  the  change  in  GDP-PI  for  the  18 
months  ending  on  March  31,  2000. 

(3)  On  July  1  of  each  subsequent  year, 
the  ceiling  wiU  be  adjusted  to  reflect 
inflation  as  measured  by  the  change  in 
GDP-PI  for  the  12  months  ending  on 
March  31  of  the  year  the  adjustment  is 
made. 

(f)(1)  Local  exchange  carriers  shall 
assess  no  more  than  one  PICC  as 
calculated  under  the  applicable  method 
under  paragraph  (d)(1)  of  this  section  for 
Basic  Rate  Interface  integrated  services 
digital  network  (ISDN)  service. 

(2)  Local  exchange  carriers  shall 
assess  no  more  than  five  PICCs  as 
calculated  under  paragraph  (d)(2)  of  this 
section  for  Primary  Rate  Inter&ce  ISDN 
service. 

§  09.154    Per-minute  carrier  common  line 
charge. 

(a)  Local  exchange  carriers  may 
recover  a  per-minute  carrier  common 
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line  charge  from  interexchange  carriers, 
collected  on  originating  access  minutes 
and  calculated  using  the  weighting 
method  set  forth  in  peiragraph  (c)  of  this 
section.  The  maximum  such  charge 
shall  be  the  lower  of: 

(1)  The  per-minute  rate  that  would 
recover  annual  common  line  revenues 
permitted  less  the  maximum  amounts 
allowed  to  be  recovered  under  §§69.152 
and  69.153;  or 

(2)  The  sum  of  the  local  switching, 
carrier  common  line  and 
interconnection  charge  charges  assessed 
on  originating  minutes  on  December  31, 
1997.  minus  the  local  switching  charges 
assessed  on  originating  minutes. 

(b)  To  the  extent  that  paragraph  (a)  of 
this  section  does  not  recover  from 
interexchange  carriers  all  permitted 
carrier  common  line  revenue,  the  excess 
may  be  collected  tiirough  a  per-minute 
charge  on  terminating  access  calculated 
using  the  weighting  method  set  forth  in 
paragraph  (cl  of  this  section. 

(cJFor  eacn  Carrier  Common  Line 
access  element  tariff,  the  premium 
originating  Carrier  Common  Line  charge 
shall  be  set  at  a  level  that  recovers 
revenues  allowed  under  paragraphs  (a) 
and  (b)  of  this  section.  The  non- 
premium  charges  shall  be  equal  to  .45 
multiplied  by  the  premium  charges. 

{69.155    Per-minute  residual 
interconnection  charge. 

(a)  Local  exchange  carriers  may 
recover  a  per-minute  residual 
interconnection  charge  on  originating 
access.  The  maximum  such  charge  shall 
be  the  lower  of: 

(1)  The  per-minute  rate  that  would 
recover  the  total  annual  residual 
interconnection  charge  revenues 
permitted  less  the  portion  of  the 
residual  interconnection  charge  allowed 
to  be  recovered  under  §  69.153;  or 

(2)  The  sum  of  the  local  switching, 
carrier  common  line  and  residual 
interconnection  charges  assessed  on 
originating  minutes  on  December  31, 
1997,  minus  the  local  switching  charges 
assessed  on  originating  minutes,  less  the 
maximum  amount  allowed  to  be 
recovered  under  §  69.154(a). 

(b)  To  the  extent  that  paragraph  (a)  of 
this  section  prohibits  a  local  exchange 
carrier  from  recovering  all  of  the 
residual  intercotmection  charge 
revenues  permitted,  the  residual  may  be 
collected  through  a  per-minute  charge 
on  terminating  access. 

(c)  Any  chaise  assessed  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  shall 
be  assessed  only  upon  minutes  utilizing 
the  local  exchange  carrier's  local 
transport  service. 

fM.156    Marketing  expanses. 

(a)  Local  exchange  carriers  shall 
recover  marketing  expenses  that  are 


allocated  to  the  common  line  and  traffic 
sensitive  baskets,  and  the  switched 
services  within  the  trunking  basket 
pursuant  to  §§  32.6610  of  this  chapter 
and  69.403. 

(b)  The  expenses  described  in 
paragraph  (a)  of  this  section  may  be 
recovered  from  non-primary  residential 
subscriber  lines,  by  increasing  the  end 
user  common  line  charge  described  in 
§  69.152(e).  The  amount  of  marketing 
expenses  permitted  to  be  recovered  in 
this  maimer  shall  be  the  total  marketing 
expenses  described  in  paragraph  (a)  of 
this  section  divided  by  the  sum  of  non- 
primary  residential  lines  and  multi-line 
business  lines.  In  no  event  shall  the  end 
user  common  line  charge  for  these  lines 
exceed  the  lower  of  the  ceilings 
established  in  §  69.152  (b)(3)  and 
(e)(2)(ii). 

(c)  The  expenses  described  in 
paragraph  (a)  of  this  section  may  be 
recovered  from  multi-line  business 
subscriber  lines,  by  increasing  the  end 
user  common  line  charge  described  in 

§  69.152(b).  The  amount  permitted  to  be 
recovered  in  this  manner  shall  be  the 
total  marketing  expenses  described  in 
paragraph  (a)  of  this  section  divided  by 
the  sum  of  non-primary  residential  lines 
and  multi-line  business  lines.  In  no 
event  shall  the  end  user  common  line 
charge  for  these  lines  exceed  the  ceiling 
established  in  §69.152rb)(3). 

(d)  In  the  event  that  tne  ceilings  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section,  and  §  69.153(d)  prevent  a  local 
exchange  carrier  from  recovering  fully 
the  marketing  expenses  described  in 
paragraph  (a)  of  this  section,  the  local 
exchange  carrier  may  recover  the 
remainder  through  a  per-minute 
assessment  on  originating  access 
minutes,  so  long  as  the  charge  for 
originating  access  does  not  exceed  the 
amount  defined  in  §  69.155(a)(2)  less  the 
maximum  permitted  to  be  recovered 
under  §  69.155(a). 

(e)  In  the  event  that  the  ceilings  set 
forth  in  paragraphs  (b),  (c)  and  (d)  of 
this  section,  and  §  69.153(d)  prevent  a 
local  exchange  carrier  from  recovering 
fully  the  marketing  expenses  described 
in  paragraph  (a)  of  this  section,  the  local 
exchange  carrier  may  recover  the 
remainder  through  a  per-minute 
assessment  on  terminating  access 
minutes. 

(f)  The  amount  of  marketing  expenses 
that  may  be  recovered  each  year  shall  be 
adjusted  in  accordance  with  the  price 
cap  rules  set  forth  in  part  61  of  this 
chapter. 

§  69.157    Line  port  costs  in  excess  of 
basic,  analog  service. 

To  the  extent  that  the  costs  of  ISDN 
line  ports,  and  line  ports  associated 
with  other  services,  exceed  the  costs  of 


a  line  port  used  for  basic,  analog  service, 
local  exchange  carriers  may  recover  the 
difference  through  a  separate  monthly 
end  user  charge. 

§  69.303    [Amended] 

24.  Section  69.303  is  amended  by 
removing  paragraph  (a)  and  the 
paragraph  designation  "(b)". 

§69.304    [Amended] 

25.  Section  69.304  is  amended  by 
removing  paragraph  (c). 

26.  Section  69.305  is  amended  by 
revising  paragraphs  (b)  and  (d).  and 
adding  paragraph  (e)  to  read  as  follows: 


§69.305 
(C&WF). 


Carrier  cable  and  wire  facilities 


(b)  Carrier  C&WF.  other  than  WATS 
access  lines,  not  assigned  pursuant  to 
paragraph  (a),  (c),  or  (e)  of  this  section 
that  is  used  for  interexchange  services 
that  use  switching  facilities  for 
origination  and  termination  that  are  also 
used  for  local  exchange  telephone 
service  shall  be  apportioned  to  the  local 
Transport  elements. 

•        «        *        •        * 

(d)  All  Carrier  C&WF  that  is  not 
apportioned  pursuant  to  paragraphs  (a), 
(b),  (c),  and  (e)  of  this  section  shall  be 
assigned  to  the  Special  Access  element. 

(e)  Carrier  C&WF  that  is  used  to 
provide  transmission  between  the  local 
exchange  carrier's  signalling  transfer 
point  and  the  local  switch  shall  be 
assigned  to  the  local  switching  category. 

27-28.  Section  69.306  is  amended  by 
revising  paragraphs  (c),  (d),  and  (e)  to 
read  as  follows: 

§  69.306    Central  office  equipment  (COE). 

«         *         *         *         * 

(c)  COE  Category  2  (Tandem 
Switching  Equipment)  that  is  deemed  to 
be  exchange  equipment  for  purposes  of 
the  Modification  of  Final  Judgment  in 
United  States  v.  Western  Electric  Co. 
shall  be  assigned  to  the  tandem 
switching  charge  subelement  and  the 
interconnection  charge  element.  COE 
Category  2  which  is  associated  with  the 
signal  transfer  point  function  shall  be 
assigned  to  the  local  switching  category. 
COE  Category  2  which  is  used  to 
provide  transmission  facilities  between 
the  local  exchange  carrier's  signalling 
transfer  point  and  the  database  shall  be 
assigned  to  the  Line  Information 
Database  subelement  at  §  69.120(a).  All 
other  COE  Category  2  shall  be  assigned 
to  the  interexchange  category. 

(d)  COE  Category  3  (Local  Switching 
Equipment)  shall  be  assigned  to  the 
Local  Switching  element  except  as 
provided  in  pcuagraph  (a)  of  this 
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section;  and  that,  for  telephone 
companies  subject  to  price  cap 
regulation  set  forth  in  part  61  of  this 
chapter,  line-side  port  costs  shall  be 
assigned  to  the  Conunon  Line  rate 
element. 

(e)  COE  Category  4  (Ciroiit 
Equipment)  shall  be  apportioned  among 
the  interexchange  category  and  the 
Common  Line,  Transport,  and  Special 
Access  elements.  COE  Category  4  shall 
be  apportioned  in  the  same  proportions 
as  the  associated  Cable  and  Wireless 
Facilities;  except  that  any  DSl /voice- 
grade  multiplexer  investment  associated 
with  analog  local  switches  and  assigned 
to  the  local  transport  category  by  this 
section  shall  be  reallocated  to  the  local 
switching  category. 

§69.307    [Amended] 

29.  Section  69.307  is  amended  by 
removing  paragraph  (c). 

§69.30^       <^'-ioved] 

30.  Section  69.308  is  removed. 

31.  Section  69.309  is  revised  to  read 
as  follows: 


§69.303 


er  investment 


Investment  that  is  not  apportioned 
pursuant  to  §§  69.302  through  69.307 
shall  be  apportioned  among  the 
interexchange  category,  the  billing  and 
collection  category  and  access  elements 
in  the  same  proportions  as  the 
combined  investment  that  is 
apportioned  pursuant  to  §§69.303 
through  69.307. 

32.  Section  69.401  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  69.401    Direct  expenses. 

•         •         *         •        * 

(b)  Plant  Specific  Operations 
Expenses  in  Accounts  6210,  6220,  and 
6230,  shall  be  apportioned  among  the 
interexchange  category  and  access 
elements  on  the  basis  of  the 
apportionment  of  the  investment  in 
Accounts  2210,  2220,  and  2230, 
respectively;  provided  that  any 
expenses  associated  with  DSl /voice- 
grade  multiplexers,  to  the  extent  that 
they  are  not  associated  with  an  analog 
tandem  switch,  assigned  to  the  local 
transport  category  by  this  paragraph 
shall  be  reallocated  to  the  local 
switching  category;  provided  further 
that  any  expenses  associated  with 
common  channel  signalling  included  in 
Account  6210  shall  be  assigned  to  the 
local  transport  category. 


5  59.406     lAiTienoedj 

33.  Section  69.406  is  amended  by 
removing  paragraph  (a)(9]. 


§69.410    [Removed] 

34.  Section  69.410  is  removed. 

35.  Section  69.411  is  revised  to  read 
as  follows: 

§  69.41 1    Other  expenses. 

Except  as  provided  in  §§  69.412, 
69.413,  and  69.414,  expenses  that  are 
not  apportioned  pursuant  to  §§  69.401 
through  69.409  shall  be  apportioned 
among  the  interexchange  category  and 
all  access  elements  in  the  same  manner 
as  §  69.309  Other  investment. 

§69.501    [Amended] 

36.  Section  69.501  is  amended  by 
removing  and  reserving  paragraph  (a). 

37.  Section  69.502  is  revised  to  read 
as  follows: 

§  69.502    Base  factor  allocation. 

Projected  revenues  from  the  following 
shall  be  deducted  from  the  base  factor 
portion  to  determine  the  amount  that  is 
assigned  to  the  Carrier  Common  Line 
element: 

(a)  End  User  Common  Line  charges, 
less  any  marketing  expense  revenues 
recovered  through  end  user  common 
line  charges  pursuant  to  §  69.156; 

Cb)  Special  Access  surcharges;  and 

(c)  The  portion  of  frozen  per-line 
support  that  carriers  receive  pursuant  to 
§  54.303  that  is  attributable  to  LTS 
payments  received  prior  to  January  1, 
1998. 

§  69.61 1    [Removed] 

38.  Section  69.611  is  removed. 

[FR  Doc.  97-14628  Filed  6-10-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

[CC  Docket  Nos.  94-1  and  96-26%  FCC  97- 
159] 

Price  Cap  Perforntance  Review  for 
Local  Exchange  Carriers;  Access 
Charge  Reform 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  On  May  7,  1997,  the  Federal 
Communications  Commission  adopted 
the  Fourth  Report  and  Order  in  CC 
Docket  No.  94-1 ,  Second  Report  and 
Order  in  CC  Docket  No.  96-262,  revising 
its  price  cap  regiilations  applicable  to 
incumbent  local  exchange  carriers 
(incumbent  LECs).  Specifically,  the 
Commission  replaced  the  choice  of 
three  X-Factors  in  the  current  price  cap 
plan  with  a  single  X-Factor  of  6.5 


percent.  The  Commission  also 
eliminated  sharing  obligations,  but 
retained  the  low-end  adjustment 
mechanism.  The  Commission  adopts  a 
fixed  X-Factor  to  remain  in  effect  until 
the  next  performance  review,  rather 
than  updating  the  X-Factor  annually  on 
the  basis  of  a  five-year  industry-wide 
moving  average.  Tn  the  Fourth  Further 
Notice  in  CC  Docket  No.  94-1,  the 
Commission  sought  comment  on 
revising  the  common  line  PCI  formula 
and  the  price  cap  exogenous  cost  rules. 
The  Commission  adopted  revisions  to 
the  common  line  PCI  formula  in  its 
Access  Reform  First  Report  and  Order 
adopted  concurrently  with  this  Order, 
and  so  does  not  need  to  adopt  any 
further  revisions  here.  Also,  as  a  result 
of  its  decision  to  adopt  a  fixed  X-Factor, 
the  Commission  does  not  need  to 
address  issues  regarding  the  price  cap 
exogenous  cost  rules.  The  Commission 
requires  price  cap  LECs  to  reset  their 
price  cap  indices  as  of  July  1,  1997,  to 
be  at  the  levels  that  would  have  been  in 
effect  had  the  6.5  percent  X-Factor  taken 
effect  concurrently  with  the  1996 
annual  access  tariffs. 
EFFECTIVE  DATE:  June  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Competitive  Pricing 
Division,  Common  Carrier  Bureau,  (202) 
418-1530. 

SUPPLBIENTARY  II^ORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  May  7,  1997,  and  released  May 
21,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Public 
Reference  Room  230,  1919  M  St.,  N.W., 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Suite  140,  2100  M  Street.  N.W., 
Washington,  D.C.  20037. 

Regulatory  Flexibility  Analysis 

In  the  Fourth  Further  Notice  in  CC 
Docket  No.  94-1,  60  FR  52362  (October 
6,  1995),  we  certified  that  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601  et 
seq.,  did  not  apply  to  this  rulemaking 
proceeding  because  none  of  the  rule 
amendments  under  consideration  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
(The  RFA  was  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996,  Public  Law  104-121,  110  Stat  847 
(1996)  (CWAAA).)  Title  11  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  Carriers  subject  to  price 
cap  regulation  for  local  exchange  access 
affected  by  the  rule  amendments 
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adopted  in  this  Order  are  generally  large 
corporations  or  the  affiliates  of  such 
corporations.  No  party  commented 
specifically  in  response  to  the  analysis 
in  our  certification. 

In  passing  the  Telecommunications 
Act  of  1996  (1996  Act),  Congress  sought 
to  establish  "a  pro-competitive, 
deregulatory  national  piUlicy 
framework"  for  the  United  States 
telecommunications  industry.  See 
Telecommunications  Act  of  1996, 
Public  Law  104-104,  110  Stat.  56 
(1996).  These  fundamental  changes  in 
the  structure  and  dynamics  of  the 
telecommunications  industry  wrought 
by  the  1996  Act  now  necessitate  that  the 
Commission  review  its  existing  access 
charge  regulations  to  ensure  that  they 
are  consistent  and  compatible  with  the 
1996  Act's  far-reaching  changes.  The 
rule  revisions  we  adopt  based  on  the 
record  developed  in  the  Fourth  Further 
Notice  in  CC  Docket  No.  94-1.  and  the 
Notice  in  CC  Docket  No.  96-262,  will 
facilitate  the  deregulatory  policy 
established  in  the  1996  Act.  In 
particular,  our  elimination  of  sharing 
obligations  removes  a  major 
impediment  to  deregulating  individual 
interstate  access  services  at  the  time 
competitive  conditions  for  a  particular 
service  warrant  deregulation. 

The  rules  we  adopt  in  this  Order  are 
applicable  only  to  LECs  subject  to  price 
cap  regulation.  Currently,  13  incumbent 
LECs  are  subject  to  price  cap  regulation. 
We  tentatively  concluded  in  the  Fourth 
Further  Notice  in  CC  Docket  No.  94-1 
that  the  price  cap  LECs  are  not  "small 
business  concerns"  because  they  are 
generally  large  corporations  or  affiliates 
of  such  corporations.  We  hereby  affirm 
this  analysis. 

The  Commission  will  send  a  copy  of 
this  final  certification,  along  with  this 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A),  and  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  5  U.S.C. 
605(b). 

Summary  of  Report  and  Order 

In  conjunction  with  the  Access 
Refonn  First  Report  and  Order  and  the 
Universal  Service  Order,  adopted 
concurrently  with  this  Order,  the 
Commission  adopts  reforms  needed  to 
set  the  stage  for  the  progressive 
deregulation  of  incumbent  LECs  with 
the  development  of  competition. 

Under  price  cap  regulation,  LEC 
interstate  access  services  have  been 
placed  in  one  of  four  groups  of  access 
services,  called  baskets.  A  price  cap 
index  (PCI)  limits  the  weighted  average 
of  rate  increases  for  each  basket  to  the 


rate  of  inflation,  the  Cross  Domestic 
Product  Price  Deflator  (GDP-PI),  minus 
an  "X-Factor."  The  X-Factor  is  intended 
to  measure  the  amount  by  which  LECs 
are  more  productive  than  the  economy 
as  a  whole. 

Under  our  prior  price  cap  rules,  the 
baseline  X-Factor  was  based  on  the 
average  of  the  short-term  and  long-term 
trends  in  rate  reductions  prior  to  our 
adoption  of  the  original  price  cap  plan 
in  1990,  plus  a  consumer  productivity 
dividend  (CPD)  of  0.5  percent.  We 
designed  the  X-Factor  and  the  consumer 
productivity  dividend  so  that,  at 
minimum,  rates  would  decline  more 
quickly  than  they  had  declined  before 
1990,  and  so  would  assure  that  the  first 
benefits  of  price  cap  regulation  would 
flow  to  access  customers  in  the  form  of 
lower  rates.  In  the  First  Report  and 
Order  in  CC  Docket  No.  94-1,  60  FR 
19526  (April  19,  1995),  we  tentatively 
concluded  that  an  analysis  that  directly 
measured  the  growth  of  LEC 
productivity  and  input  prices  would 
provide  a  better  basis  for  prescribing  an 
X-Factor  than  the  methodology  the 
Commission  used  in  previous  Orders.  In 
the  Fourth  Further  Notice  in  CC  Docket 
No.  94-1,  60  FR  52362  (October  6. 
1995).  the  Commission  invited  comment 
on  the  total  factor  productivity  (TFP) 
methodology  and  other  alternatives  for 
calculating  the  X-Factor.  The 
Commission  invited  parties  to 
supplement  the  record  in  the  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
96-262.  62  FR  4670  Qanuary  31.  1997). 
We  find  that  the  record  supports 
prescribing  a  single  X-Factor  of  6.5 
percent,  based  on  our  conclusions 
regarding  a  reasonable  method  of 
calculating  LEC  TFP  and  input  prices, 
and  our  decision  to  retain  the  0.5 
percent  CPD.  This  X-Factor  is 
reasonable  and  challenging,  and  fialls 
within  a  range  of  reasonable  X-Factors. 

Under  our  current  price  cap  rules, 
incumbent  price  cap  LECs  are  permitted 
to  choose  among  three  X-Factors,  two  of 
which  include  obligations  to  share 
certain  earnings.  Sharing  requires 
incumbent  LECs  to  "share"  half  or  all 
earnings  above  specified  rates  of  return 
with  their  access  customers  in  the  form 
of  lower  access  rates  during  the  next 
year.  We  adopt  a  system  of  pure  price 
caps,  without  sharing,  because  sharing 
tends  to  blunt  the  efficiency  incentives 
that  we  sought  to  create  with  price  cap 
regulation.  We  conclude  that,  under  the 
price  cap  rules  we  adopt  today,  any 
benefits  of  retaining  sharing  are 
outweighed  by  the  benefits  of 
eliminating  sharing.  We  consider  the  X- 
Factor  we  adopt  today  to  be  a  much 
more  reliable  measure  of  incumbent 
LEC  potential  productivity  gains. 


Therefore,  we  have  substantially  more 
confidence  that  this  X-Factor  will  flow 
through  a  reasonable  portion  of  LEC 
productivity  gains  to  access  customers. 
We  also  find  that,  because  we  establish 
a  price  cap  plan  with  only  one  X-Factor, 
a  matching  mechanism  is  no  longer 
necessary.  To  guard  against  our  new  X- 
Factor  requiring  individual  LECs  to 
charge  unreasonably  low  rates,  we  will 
retain  our  current  low-end  adjustment 
mechanism,  which  permits  LECs,  after 
earning  less  than  10.25  percent  in  a 
calendar  year,  to  make  a  one  time 
upward  adjustment  their  rates  in  the 
next  tariff  year,  equal  to  the  amount  that 
would  have  allowed  them  to  earn  10.25 
percent  in  the  calendar  year. 

This  Order  adopts  a  single  X-Factor. 
The  Commission  adopted  multiple  X- 
Factor  options  in  prior  orders  because  of 
concerns  that  differences  in  LEC  service 
areas  might  affect  their  abilities  to 
increase  their  productivity  growth.  The 
Order  observes  that  most  of  the  price 
cap  companies  have  selected  the 
highest,  no-sharing  X-Factor  option  in 
our  current  rules,  and  concludes  that 
the  heterogeneity  among  LECs  subject  to 
price  cap  regulation  does  not  affect  their 
productivity  growth  as  much  as  the 
Commission  thought  previously. 

We  sought  comment  on  whether  to 
keep  the  X-Factor  up  to  date  by  basing 
it  on  an  industry-wide  moving  average 
of  TFP,  or  to  continue  to  update  the  X- 
Factor  in  occasional  performance 
reviews.  We  decide,  in  light  of  the 
fundamental  changes  to  the  marketplace 
resulting  from  the  new  competitive 
paradigm  of  the  1996  Act,  that  the  better 
course  is  to  select  a  new  generally 
applicable  X-Factor,  based  on  the 
ciurent  record,  that  will  remain  in  place 
until  we  change  it  in  a  new  performance 
review. 

We  also  sought  comment  on  whether 
it  is  necessary  to  eliminate  the  "g/2" 
term  from  the  common  line  PCI  formula 
to  conform  to  a  TFP-based  X-Factor.  In 
the  Access  Reform  First  Report  and 
Order  adopted  concurrently  with  this 
Order,  we  decide  to  eliminate  the  "g/2" 
term  after  a  short  transition  period.  In 
this  Order,  we  conclude  that  no  further 
revisions  to  the  common  line  PCI 
formula  are  warranted. 

The  Commission  sought  comment  on 
fashioning  an  X-Factor  that  would 
routinely  incorporate  cost  changes 
currently  considered  exogenous  into  the 
PCI  formula,  which  would  eliminate  the 
need  for  separate  exogenous  cost  rules. 
Because  the  Commission  adopts  a  fixed 
X-Factor  in  this  Order,  the  X-Factor  will 
not  routinely  incorporate  exogenous 
cost  changes  into  the  PCI  formula,  and 
so  no  changes  to  the  exogenous  cost 
rules  are  warranted  at  this  time. 
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The  Order  directs  LECs  to  recalculate 
their  price  cap  ceilings  for  July  1,  1997. 
to  be  at  the  levels  they  would  have  been 
had  the  6.5  percent  X-Factor  had  taken 
effect  concxurently  with  their  1996 
annual  access  filings.  The  Order  finds 
that  this  adjustment  is  necessary 
because  the  interim  price  cap  plan  was 
intended  to  remain  for  a  short  time,  and 
that  the  local  companies  should  not  be 
permitted  to  benefit  indefinitely  because 
the  more  accurate  6.5  percent  X-Factor 
was  not  adopted  sooner.  The 
Conunission's  repeated  emphasis  that 
the  X-Factor  adopted  in  the  LEC  Price 
Cap  Performance  Review-was  "interim" 
should  reasonably  have  put  carriers  on 
notice  that  another  adjustment  of  the 
type  WE  had  adopted  in  that  order 
woidd  be  possible — perhaps  beginning 
with  the  1995  tariff  year,  the  first  year 
under  the  interim  X-Factor.  This 
adjustment  affects  only  futiu«  rate 
levels;  it  does  not  have  any  retroactive 
effect  on  past  prices  or  earnings. 

In  the  Third  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
94-1,  60  FR  52345  (September  26, 
1995),  the  Commission  sought  comment 
on  establishing  rules  governing  the  price 
cap  treatment  of  video  dialtone  services. 
The  Order  concludes  that  one  of  the 
provisions  of  the  1996  Act  makes  those 
issues  moot. 

Finally,  the  Order  directs  price  cap 
LECs  to  file  tariffs  making  adjustments 
to  their  rates  to  reflect  these  revisions  to 
the  price  cap  rules  no  later  than  June  25, 
1997,  to  take  effect  July  1,  1997.  Those 
LECs  wishing  to  raise  any  rates  in  these 
filings  must  file  no  later  than  June  16, 
1997.  We  also  direct  price  cap  LECs  to 
file  revised  tariff  review  plans  (TRPs) 
containing  adjustments  to  their  PCIs, 
APIs,  and  SBIs  no  later  than  June  2, 
1997. 

Ordeiing  CI  a  a>»«^ 

Accordingly,  it  is  ordered,  pursuant  to 
authority  contained  in  §§4{i),  4(j),  201- 
205,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  154(i),  154(j),  201- 
205,  303(r),  403,  and  §553  of  Title  5, 
United  States  Code,  that  Part  61  of  the 
Commission's  Rules,  47  CFR  Part  61,  is 
amended  as  set  forth  below. 

It  is  further  ordered  that  the 
provisions  in  this  Order  will  be  effective 
June  16, 1997.  We  find  good  cause 
under  5  U.S.C.  §  553(d)(3)  to  make  the 
rules  effective  less  than  thirty  days  after 
publication,  because  the  local  exchange 
carriers  subject  to  price  cap  regulation 
must  file  tariffs  by  June  16,  in  order  for 
them  to  be  effective  on  July  1, 1997,  as 
required  by  §  69.3  of  the  Commission's 
rules,  47  CFR  69.3.  In  addition,  to 
ensure  that  the  local  exchange  carriers 
subject  to  price  cap  regulation  have 
actual  notice  of  these  rules  immediately 
following  their  release,  we  are  serving 
those  entities  by  certified,  first  class 
mail. 

/( is  further  ordered  that  local 
exchange  carriers  subject  to  price  cap 
regulation  shall  file  tariffs  and  revised 
tariff  review  plans  in  accordance  with 
the  requirements  set  fiorth  above.  These 
requirements  are  subject  to  review  by 
the  Office  of  Management  and  Budget, 
and  will  be  effective  upon  that  approval. 

It  is  further  ordered  that  the  motion 
filed  by  Ad  Hoc  Telecommunications 
Users  Committee  on  February  23, 1996, 
is  dismissed. 

List  of  Sul^ects  in  47  CFR  Part  61 

Commiuiications  Common  Carriers, 
Tariffs. 

Federal  Communications  Commission. 
Shirley  S.  Snggs, 

Chief,  Publications  Branch. 

Rule  Changes 

Part  61  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  61— TARIFFS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Aothority:  Sees.  1, 4(i),  M.]),  201-205.  and 
403  of  the  Communications  Act  of  1934,  as 


amended;  47  U.S.C.  151, 154(1),  154(j),  201- 
205,  and  403,  unless  otherwise  noted. 

2.  Section  61.45  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2), 
revising  the  definition  for  X  in  (c)(1), 
revising  the  last  sentence  of  paragraph 
(c)(2),  redesignating  paragraph  (d)(2)  as 
(d)(2)(i),  adding  new  paragraph 
(d)(2)(ii),  and  removing  and  reserving 
paragraph  (h)  to  read  as  follows: 

S  61 .45    Adjustments  to  ttte  Pa  for  Local 
Exchangs  Carriers 

•  •        •        •        • 

(b)*  •  • 

(1)  Notwithstanding  the  value  of  X 
defined  in  §  61.44(b),  the  X  value 
applicable  to  the  baskets  specified  in 

§  61.42(d)(2).  (3),  and  (6)  shall  be  6.5%. 

(2)  For  the  basket  specified  in 

§  61.42(d)(4),  the  value  of  X,  for  all  local 
exchange  carriers  subject  to  price  cap 
regiUation,  shall  be  3.0%. 

(c)(1)*  •  * 
X=productivity  factor  of  6.5%, 

(c)(2)  *  *  *  For  the  purposes  of  this 
paragraph,  and  notwithstanding  the 
value  of  X  defined  in  §6 1.44(b),  the  X 
value  applicable  to  the  basket  specified 
in  §61.42(d)(l),  shall  be  6.5%. 

•  •        •        •        • 

(d}«  •  * 

(2)(i)«  *  • 

(ii)  Local  exchange  carriers  specified 
in  §  61.41(a)(2)  or  (a)(3)  shall  not  be 
subject  to  the  sharing  mechanism  set 
forth  in  the  Commission's  Second 
Report  and  Order  in  Common  Carrier 
Docket  No.  87-313,  FCC  90-314, 
adopted  September  19, 1990,  with 
respect  to  earnings  accruing  on  or  after 
July  1, 1997.  This  paragraph  has  no 
effect  on  any  sharing  obligation  of  any 
local  exchange  carrier  relating  to 
earnings  accrued  before  July  1,  1997. 

•  •        •        •        • 

(FR  Doc.  97-14748  FUed  6-10-^7;  8:45  am] 
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DEPARTMEhfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 
[Docket  No.  FR-4155-P-01] 
RIN  2506-nAB91 

Community  Development  Block 
Grants:  New  York  Small  Cities 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

summary:  Section  226  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
hidependent  Agencies  Appropriations 
Act,  1996  (the  Act)  requires  that  HUD 
issue  proposed  and  final  rules  for  the 
requirements  of  die  Community 
Development  Blcx:k  Grant  program  for 
the  State  of  New  York  before  issuing  a 
Notice  of  Funding  Availability  (NOFA) 
for  the  1997  New  York  Small  Cities 
competition. 

In  proposing  this  rule,  HUD  is 
inviting  public  comments  on  the 
requirements  of  the  Community 
Development  Block  Grants  (CDBG) 
Small  Cities  Program  for  the  State  of 
New  York  (24  CFR  part  570,  subpart  F). 
This  proposed  rule  contains  the  current 
requirements  for  the  program,  with  a 
few  limited  changes.  The  first  change 
would  be  to  delete  §  570.421(a)(3),  and 
add  §  570.421(f)  to  eliminate  the  use  of 
multiyear  plans  in  the  HUD- 
administered  Small  Cities  Program  for 
any  NOFA  published  in  calendar  year 
1997  or  later.  The  second  change 
involves  grant  limits.  HUD  is  proposing 
to  add  §  570.421(g),  to  limit  the 
maximum  grant  award,  under  a  NOFA, 
to  any  single,  eligible  unit  of  general 
local  government  to  $400,000,  except 
that  counties  may  apply  for  a  maximum 
of  $600,000  in  HUD-administered  Small 
Qties  funds.  HUD  intends  to  make 
larger  grants  to  honor  multiyear  plans 
approved  in  response  to  NOFAs  issued 
prior  to  calendar  year  1997.  In  order  to 
implement  the  reduction  of  grant  limits, 
HUD  intends  to  restrict  competition 
under  future  NOFAs  to  Single  Purpose 
Grants.  Another  minor  change  is  the 
deletion  of  obsolete  references  to  the 
Fiscal  Year  1995  competition  in 
§  570.425(c),  as  well  as  a  clarification  of 
the  application  procedures  in  that 
paragraph. 

DATES:  Comments  due  date:  July  11, 
1997. 

ADDRESSES:  HUD  invites  interested 
persons  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 


General  Counsel,  Rules  Docket  Clerk, 
Department  of  Housing  and  Urban 
Development,  Room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  eastern  time)  at  the 
above  address.  HUD  will  not  accept 
comments  sent  by  facsimile  (FAX). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelia  Robertson  Terry,  State  and 
Small  Cities  Division.  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development.  Room  7184,  451  Seventh 
Street.  SW,  Washington.  DC  20410; 
telephone  (202)  708-1322  (voice).  (This 
is  not  a  toll-free  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-«339. 

SUPPLEMENTARY  INFORMATION:  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5300-5320)  permits  each  State  to  elect 
to  administer  all  aspects  of  the 
Community  Development  Block  Grant 
(CDBG)  Program  annual  fund  allocation 
for  the  nonentitlement  areas  within  its 
jurisdiction.  The  policies  and 
procedures  for  HUD's  CDBG  Small 
Cities  Program  in  24  CFR  part  570. 
subpart  F  apply  to  grants  for 
nonentitlement  areas  in  States,  such  as 
New  York,  that  did  not  elect  to 
administer  the  CDBG  Program. 

Section  226  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1996 
(Pub.  L.  104-134;  approved  April  26, 
1996)  (the  Act)  requires  that  HUD  issue 
proposed  and  final  rules  for  the 
requirements  of  the  CDBG  program  for 
the  State  of  New  York  before  issuing  a 
notice  of  funding  availability  for  funds 
made  available  for  fiscal  year  (FY)  1997. 

In  accordance  with  the  provisions  of 
section  226  of  the  Act,  HUD  is 
publishing  this  rule  in  order  to  solicit 
public  comments  on  the  requirements  of 
the  New  York  CDBG  Small  CiUes 
Program.  These  requirements  appear  in 
24  CFR  part  570,  subpart  F.  Although 
§§  570.429  and  570.430  also  appear  in 
subpart  F  and  are  therefore  set  forth 
below,  these  sections  only  apply  to  the 
Small  Cities  Program  in  Hawaii. 


Summary  of  Proposed  Changes  to 
Subpart  F 

Section  570.421— New  York  Small  Cities 
Program  Design 

In  this  rule,  HUD  proposes  to  delete 
paragraph  (a)(3)  of  §  570.421 ,  and  to  add 
a  new  paragraph  (f),  which  would 
eliminate  the  use  of  multiyear  plans  in 
the  HUD-administered  Small  Cities 
Program  for  NOFAs  published  in 
calendar  year  1997  or  later.  HUD 
intends,  however,  to  continue  to  honor 
multiyear  plans  approved  in  response  to 
NOFAs  pubhshed  prior  to  calendar  year 
1997.  This  rule  also  proposes  to  add  a 
new  paragraph  (g)  to  the  current 
regulations  to  provide  that  the 
maximum  grant  amoiuit  that  HUD  will 
award  to  an  eligible  unit  of  general  local 
government  in  response  to  a  NOFA 
published  in  calendar  year  1997  or  later 
is  $400,000,  except  that  counties  could 
apply  for  a  maximum  of  $600,000  in 
HUD-administered  Small  Cities  grant 
funds.  HUD  will  not  be  prohibited, 
however,  from  awarding  larger  grants  as 
necessary  to  honor  the  terms  of 
multiyear  plans  approved  under  the 
provisions  of  NOFAs  published  prior  to 
calendar  year  1997. 

Section  570.425— HUD  Review  and 
Actions  on  Applications  for  New  York 
State  Applicants 

This  proposed  rule  would  delete 
obsolete  references  to  the  FY  1995 
competition  from  paragraph  (c)  of 
§  570.425.  It  would  also  add  a  sentence 
clarifying  the  application  procedures 
regarding  carrying  an  application  over 
from  a  previous  funding  round  or 
competition. 

Justification  for  Reduced  Comment 
Period 

HUD's  general  policy  in  its  notices  of 
proposed  rulemaking  is  to  afford  the 
public  not  less  than  60  days  for 
submission  of  comments,  in  accordance 
with  HUD's  regulations  on  rulemaking 
in  24  CFR  10.1.  For  this  proposed  rule, 
however,  HUD  is  providing  a  30-day 
public  comment  period.  There  are  two 
reasons  for  this  shortened  public 
comment  period.  First,  section  226  of 
the  Act  requires  that  HUD  publish 
proposed  and  final  rules  for  the  New 
York  State  Small  Cities  program  before 
it  can  publish  any  NOFA  announcing 
the  FY  1997  hmding.  HUD  believes  that 
a  longer  comment  period  will 
UAnecessarily  delay  the  FY  1997 
program  year.  Second,  the  regulations 
for  the  Small  Cities  program  in  subpart 
F  of  part  570  had  previously  been 
published  in  their  entirety  in  a  proposed 
rule  for  pubhc  comment  on  September 
15, 1994  (59  FR  47500),  with  a  final  rule 
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published  December  27,  1994  (59  FR 
66584).  HUD  believes  that  since  the 
public  is  familiar  with  the  issues 
relative  to  the  earlier  rulemaking 
process,  and  since  the  changes  in  this 
proposed  rule  are  limited,  the  longer 
comment  period  is  not  necessary. 

Findings  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR 
50.19(c)(l)(i)  of  HUD's  regulations, 
published  in  a  final  rule  on  September 
27.  1998  (61  FR  50914)  and  amended  on 
April  2,  1997  (62  FR  15800),  this 
proposed  rule  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  this 
proposed  rule  is  categorically  excluded 
firom  the  requirements  of  the  National 
Environmental  Policy  Act. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication,  and  by  approving  it 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  make 
limited  changes  that  would  not  have  a 
significant  impact  on  small  entities. 
Small  entities  are  invited,  however,  to 
comment  on  any  less  burdensome 
alternatives  for  compliance  with  these 
regulations. 

Federalism 

The  General  Coimsel,  as  the 
Etesignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule 
would  not  have  substantial  direct  effects 
on  States  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  would  make  limited  changes  that 
would  not  have  Federalism 
implications.  As  a  result,  this  proposed 
rule  is  not  subject  to  review  under  the 
Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
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tribal  governments,  and  on  the  private 

sector.  This  proposed  rule  would  not 

impose  any  Federal  mandates  on  any 

State,  local,  or  tribal  governments,  or  on     §  570.420  General. 

the  private  sector,  within  the  meaning  of 

the  UMRA. 


Catalogue  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  program  number  is  14.219, 
Community  Development  Block 
Grants — Small  Cities  Program. 

List  of  Subiects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Virgin  Islands. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  24  CFR  part  570  is 
proposed  to  be  amended  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

2.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F — Small  Cities  Program 

570.420  General. 

570.421  New  York  Small  Cities  Program 
Design. 

570.422  Applications  from  joint  applicants. 

570.423  Application  for  the  HUD- 
administered  New  York  Small  Cities 
Grants. 

570.424  Grants  for  imminent  threats  to 
public  health  and  safety. 

570.425  HUD  review  and  actions  on 
applications  for  New  York  State 
appUcants. 

570.426  Program  income. 

570.427  Program  amendments. 

570.428  Reallocated  funds. 

570.429  Hawaii  general  and  grant 
requirements. 

570.430  Hawaii  program  operation 
requirements. 

570.431  Citizen  participation. 

570.432  Repayment  of  section  108  loans. 


(a)  HUD  administration  of 
nonentitlement  CDBG  funds.  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  permits  each 
State  to  elect  to  administer  all  aspects  of 
the  Community  Development  Block 
Grant  (CDBG)  Program  annual  fund 
allocation  for  the  nonentitlement  areas 
within  its  jurisdiction.  This  subpart  sets 
forth  policies  and  procedures  applicable 
to  grants  for  nonentitlement  areas  in 
States  that  have  not  elected  to 
administer  the  CDBG  Program.  States 
that  elected  to  administer  the  program 
after  the  close  of  fiscal  year  1984  cannot 
return  administration  of  the  program  to 
HUD.  A  decision  by  a  State  to 
discontinue  administration  of  the 
program  would  result  in  the  loss  of 
CDBG  funds  for  nonentitlement  areas  in 
that  State  and  the  reallocation  of  those 
funds  to  all  States  in  the  succeeding 
fiscal  year. 

(b)  Scope  and  applicability.  (1)  This 
subpart  describes  the  policies  and 
procedures  of  the  Small  Cities  Program 
which  apply  to  nonentitlement  areas  in 
States  where  HUD  administers  the 
CDBG  Program.  HUD  currently 
administers  the  Small  Cities  Program  in 
only  two  States — New  York  and  Hawaii. 
This  subpart  principally  addresses  the 
requirements  for  New  York,  and 

§§  570.429  and  570.430  identify  special 
procedures  applicable  to  Hawaii. 

(2)  The  allocation  of  formula  CDBG 
funds  for  use  in  nonentitlement  areas  of 
Hawaii  and  New  York  is  as  provided  in 
subpart  A  of  this  part.  The  policies  and 
procedures  set  forth  in  the  following 
identified  subparts  of  this  part  570 
apply  to  the  HUD-administered  Small 
Cities  Program,  except  as  modified  or 
limited  under  the  provisions  thereof  or 
this  subpart: 

(i)  Subpart  A — General  Provisions; 

(ii)  Subpart  C — Eligible  Activities; 

(iii)  Subpart  J — Grant  Administration; 

(iv)  Subpart  K — Other  Program 
Requirements;  and 

(v)  Subpart  O — ^Performance  Reviews. 

(c)  Public  notification  requirements. 
(1)  Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  All  competitive 
grants  in  the  HUD-administered  Small 
Cities  Program  in  New  York  are  affected 
by  this  legislation,  and  the  requirements 
identified  at  24  CFR  part  4  apply  to 
them.  Imminent  threat  grants  under 
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§  570.424  and  section  108  repayment 
grants  under  §  570.432  are  not  affected 
by  section  102  as  they  are  not 
competitive  grants. 

(2)  The  Hawaii  HUD-administered 
Small  Cities  Program  is  not  subject  to 
section  102,  since  the  funds  are  not 
distributed  in  a  competitive  maimer. 

(d)  Abbreviated  consolidated  plan. 
Applications  for  the  HUD-administered 
Small  aties  Program  which  contain 
housing  activities  must  include  a 
certification  that  the  proposed  housing 
activities  are  consistent  with  the 
applicant's  consolidated  plan  as 
described  at  24  CFR  part  91. 

(e)  National  and  primary  objectives. 
(1)  Each  activity  funded  through  the 
Small  Cities  Program  must  meet  one  of 
the  following  national  objectives  as 
defined  under  the  criteria  in  §  570.208. 
Each  activity  must: 

(i)  Benefit  low-  and  moderate-income 
families; 

(ii)  Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 

(iii)  Be  an  activity  which  the  grantee 
certifies  is  designed  to  meet  other 
community  development  needs  having  a 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs. 

(2)  In  addition  to  the  objectives 
described  in  paragraph  (e)(1)  of  this 
section,  with  respect  to  grants  made 
through  the  Small  Cities  Program,  not 
less  than  70  percent  of  the  total  of  grant 
funds  from  each  grant  and  Section  108 
loan  guarantee  funds  received  under 
subpart  M  of  this  part  within  a  fiscal 
year  must  be  expended  for  activities 
which  benefit  low-  and  moderate- 
income  persons  under  the  criteria  of 
§§  570.208(a),  or  570.208(d)  (5)  or  (6).  In 
the  case  of  multiyear  plans  in  New  York 
State  approved  in  response  to  NOFAs 
pubUshed  prior  to  calendar  year  1997, 
not  less  than  70  percent  of  the  total 
funding  for  grants  approved  pursuant  to 
a  multiyear  plan  for  a  time  period  of  up 
to  3  years  must  be  expended  for 
activities  which  benefit  low-  and 
moderate-income  persons.  Thus,  70 
percent  of  the  grant  for  year  1  of  a 
multiyear  plan  approved  in  response  to 
NOFAs  pubhshed  prior  to  calendar  year 
1997  must  meet  the  70  percent 
requirement,  70  percent  of  the 
combined  grants  from  years  1  and  2 
must  meet  the  requirement,  and  70 
percent  of  the  combined  grants  from 
years  1,  2,  and  3  must  meet  the 
requirement.  In  determining  the 
percentage  of  funds  expended  for  such 
activity,  the  provisions  of 


§  570.200(a)(3)  (i).  (iii).  (iv).  and  (v)  shall 

apply. 

(Approved  by  the  Office  of  Management 

and  Budget  under  control  number  2506- 

0060). 

i  570.421    New  York  Small  Cities  Program 
Design. 

(a)  Selection  system.  (1)  Competitive 
applications.  Each  competitive 
application  will  be  rated  and  scored 
against  the  following  factors: 

(i)  Need-absolute  number  of  persons 
in  poverty  as  further  explained  in  the 
NOFA; 

(ii)  Need-percent  of  persons  in 
poverty  as  further  explained  in  the 
NOFA; 

(iii)  Program  Impact:  and 

(iv)  Fair  Housing  and  Equal 
Opportunity  which  may  include 
assessment  of  the  applicant's  Section  3 
plan  and  implementation  efforts.  The 
NOFA  described  in  paragraph  (b)  of  this 
section  will  contain  a  more  detailed 
description  of  these  factors,  and  the 
relative  weight  that  each  factor  will  be 
given. 

(2)  In  addition  HUD  reserves  the  right 
to  establish  minimal  thresholds  for 
selection  factors  and  otherwise  select 
grants  in  accordance  with  §  570.425  and 
the  applicable  NOFA. 

(3)  Imminent  threats  to  public  health 
and  safety.  The  criteria  for  these  grants 
are  described  in  §  570.424. 

(4)  Repayment  of  section  108  loans. 
The  criteria  for  these  grants  are 
described  in  §570.432. 

(5)  Economic  development  grants. 
HUD  intends  to  use  the  Section  108  loan 
guarantee  program  to  the  maximum 
extent  feasible  to  fund  economic 
development  projects  in  the 
nonentitlement  areas  of  New  York.  In 
the  event  that  there  are  not  enough 
Section  108  loan  guarantee  funds 
available  to  fund  viable  economic 
development  projects,  or  if  a  project 
needs  a  grant  in  addition  to  a  loan 
guarantee  to  make  it  viable,  or  if  the 
project  does  not  meet  the  requirements 
of  the  Section  108  program  but  is 
eligible  for  a  grant  under  this  subpart, 
HUD  will  fund  Economic  Development 
applications  as  they  are  determined  to 
be  fundable  in  a  specific  amount  by 
HUD  up  to  the  sum  set  aside  for 
economic  development  projects  in  the 
notice  of  funding  availability.  HUD  also 
has  the  option  in  a  NOFA  of  funding 
economic  development  activities  on  a 
competitive  basis,  as  a  competitive 
application  as  described  in  paragraph 
(a)(1)  of  this  section.  In  order  for  an 
applicant  to  receive  Small  Cities  grant 
funds,  the  field  office  must  determine 
that  the  economic  development  project 


will  have  a  substantial  impact  on  the 
needs  identified  by  the  applicant. 

(b)  Notice  of  funding  availability. 
HUD  will  issue  one  or  more  Notice(s)  of 
Funding  Availability  (NOFA)  each  fiscal 
year  which  will  indicate  the  amount  of 
funds  available,  the  annual  grant  limits 
per  grantee,  type  of  grants  available,  the 
application  requirements,  and  the  rating 
factors  that  will  be  used  for  those  grants 
which  are  competitive.  A  NOFA  may  set 
forth,  subject  to  the  requirements  of  this 
subpart,  additional  selection  criteria  for 
all  grants. 

(c)  Eligible  applicants.  (1)  Eligible 
applicants  in  New  York  are  units  of 
general  local  government,  excluding: 
Metropolitan  cities,  urban  counties, 
units  of  general  local  government  which 
are  participating  in  urban  counties  or 
metropolitan  cities,  even  if  only  part  of 
the  participating  imit  of  government  is 
located  in  the  urban  county  or 
metropolitan  city.  Indian  tribes  are  also 
ineligible  for  assistance  under  this 
subpart.  An  application  may  be 
submitted  individually  or  jointly  by 
eligible  applicants. 

(2)  Counties,  cities,  towns,  and 
villages  may  apply  and  receive  funding 
for  separate  projects  to  be  done  in  the 
same  jurisdiction.  Only  one  grant  will 
be  made  under  each  funding  round  for 
the  same  type  of  project  to  be  located 
within  the  jiuisdiction  of  a  unit  of 
general  local  government  (e.g.,  both  the 
county  and  village  cannot  receive 
funding  for  a  sewer  system  to  be  located 
in  the  same  village,  but  the  county  can 
receive  funding  for  a  sewer  system  that 
is  located  in  the  same  village  as  a 
rehabilitation  project  for  which  the 
village  receives  funding).  The  NOFA 
will  contain  additional  information  on 
applicant  eligibiUty. 

(3)  Counties  may  apply  on  behalf  of 
units  of  general  local  government 
located  within  their  jurisdiction  when 
the  unit  of  general  local  government  has 
authorized  the  county  to  apply.  At  the 
time  that  the  county  submits  its 
application  for  funding,  it  must  submit 
a  resolution  by  the  governing  body  of 
the  unit  of  local  government  that 
authorizes  the  county  to  submit  an 
application  on  behalf  of  the  unit  of 
general  local  government.  The  county 
will  be  considered  the  grantee  and  will 
be  responsible  for  executing  all  grant 
documents.  The  county  is  responsible 
for  ensuring  compliance  with  all  laws, 
regulations,  and  Executive  Orders 
applicable  to  the  CDBG  Program.  HUD 
vfill  deal  exclusively  with  the  county 
with  respect  to  issues  of  program 
administration  and  performance, 
including  remedial  actions.  The  unit  of 
general  local  government  will  be 
considered  the  grantee  for  the  purpose 
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of  determining  grant  limits.  The  unit  of 
general  local  government's  statistics  will 
be  used  for  purposes  of  the  selection 
factors  referred  to  in  §  570.421(a). 

(d)  Public  service  activities  cap. 
Public  service  activities  may  be  funded 
up  to  a  maximum  of  fifteen  (15)  percent 
of  a  State's  nonentitlement  allocation  for 
any  fiscal  year.  HUD  may  award  a  grant 
to  a  unit  of  general  local  government  for 
pubUc  service  activities  with  up  to  100 
percent  of  the  funds  intended  for  public 
service  activities.  HUD  vsdll  apply  the  15 
percent  statewide  cap  to  pubUc  service 
activities  by  funding  public  service 
activities  in  the  highest  rated 
applications  in  each  NOFA  until  the  cap 
is  reached. 

(e)  Activities  outside  an  applicant's 
boundaries.  An  applicant  may  conduct 
eligible  CDBG  activities  outside  its 
boundaries.  These  activities  must  be 
demonstrated  to  be  appropriate  to 
meeting  the  appUcant's  needs  and 
objectives,  and  must  be  consistent  with 
State  and  local  law.  This  provision 
includes  using  funds  provided  under 
this  subpart  in  a  metropolitan  city  or  an 
urban  coimty. 

(f)  ^4ultiyea^  plans.  HUD  will  not 
make  any  new  multiyear  commitments 
for  NOFAs  pubUshed  in  calendar  year 
1997  or  later.  HUD  intends  to  continue 
to  honor  the  terms  of  the  multiyear 
plans  that  were  approved  under  the 
provisions  of  NOFAs  published  prior  to 
calendar  year  1997. 

(g)  hdaximum  grant  amount.  The 
maximum  grant  amount  that  will  be 
awarded  to  a  single,  eligible  unit  of 
general  local  goverrunent  in  response  to 
a  NOFA  published  in  calendar  year 
1997  or  later  is  $400,000.  except  that 
counties  may  apply  for  up  to  $600,000 
in  HUD-administered  Small  Cities 
funds.  HUD  may  specify  lower  grant 
limits  in  the  NOFA,  which  may  include 
different  limits  for  different  types  of 
grants  available  or  different  types  of 
applicants.  This  paragraph  (g)  of  this 
section  does  not  prohibit  HUD  from 
awarding  larger  grants  as  necessary  to 
honor  the  terms  of  multiyear  plans  that 
were  approved  under  the  provisions  of 
NOFAs  published  prior  to  calendar  year 
1997. 

§  570  «:;     A  po  coitions  from  joint 

jciDii«*ns. 

_:-i_i  J  f  general  local  government 
may  submit  a  joint  application  which 
addresses  common  problems  faced  by 
the  jurisdictions,  to  the  extent  permitted 
by  the  NOFA.  A  joint  appUcation  must 
be  pursuant  to  a  written  cooperation 
agreement  submitted  with  the 
application.  The  coojjeration  agreement 
must  authorize  one  of  the  participating 
units  of  government  to  act  as  the  lead 


applicant  which  will  submit  the 
application  to  HUD,  and  must  delineate 
the  responsibilities  of  each  participating 
unit  of  government  with  respect  to  the 
Small  Cities  Program.  The  lead 
applicant  is  responsible  for  executing 
the  application,  certifications,  and  grant 
agreement,  and  ensuring  compliance 
with  all  laws,  regulations,  and  Executive 
Orders  applicable  to  the  CDBG  Program. 
HUD  will  deal  exclusively  with  the  lead 
applicant  with  respect  to  issues  of 
program  administration  and 
performance,  including  remedial 
actions.  In  the  event  of  poor 
performance,  HUD  reserves  the  right  to 
deny  and/ or  restrict  futiu«  funding  to  all 
units  of  general  local  govenunent  which 
are  parties  to  the  cooperation  agreement. 

§  570.423    «  ppHcatJon  for  the  HUD- 
administered  sp*  York  Small  Cities  Grants. 

(a)  Proposed  application.  The 
applicant  shall  prepare  and  publish  a 
proposed  application  and  comply  with 
citizen  participation  requirements  as 
described  in  §  570.431.  The  applicant 
should  follow  the  citizen  participation 
requirements  of  24  CFR  part  91  if  it 
submits  a  complete  consolidated  plan. 

(b)  Final  application.  The  applicant 
shall  submit  to  HUD  a  final  application 
containing  its  community  development 
objectives  and  activities.  This  final 
apphcation  shall  be  submitted,  in  a  form 
prescribed  by  HUD,  to  the  appropriate 
HUD  office.  The  application  also  must 
contain  a  priority  nonhousing 
community  development  plan,  in 
accordance  with  24  CFR  91.235. 

(c)  Certifications.  (1)  Certifications 
shall  be  submitted  in  a  form  prescribed 
by  HUD.  If  the  application  contains  any 
housing  activities,  the  applicant  shedl 
certify  that  the  proposed  housing 
activities  are  consistent  with  its 
abbreviated  consolidated  plan,  as 
described  at  24  CFR  part  91. 

(2)  In  the  absence  of  evidence  (which 
may,  but  need  not,  be  derived  from 
{>eriformance  reviews  or  other  sources) 
which  tends  to  challenge  in  a 
substantial  maimer  the  certifications 
made  by  the  applicant,  the  certifications 
will  be  accepted  by  HUD.  However,  if 
HUD  does  have  available  such  evidence, 
HUD  may  require  the  submission  of 
additional  information  or  assurances 
before  determining  whether  an 
applicant's  certifications  are 
satisfactory. 

(d)  Thresholds  The  HUD  Office  may 
use  any  information  available  to  it  to 
make  the  threshold  judgments  required 
by  the  applicable  NOFA,  including 
information  related  to  the  applicant's 
performance  with  respect  to  any 
previous  assistance  under  this  subpart. 
The  annual  performance  and  evaluation 


report  required  imder  §  570.507(a)  is  the 
primary  source  of  this  information.  The 
HUD  Office  may  request  additional 
information  in  cases  where  it  is 
essential  to  make  the  required 
performance  judgments.  (Approved  by 
the  Office  of  Management  and  Budget 
under  control  number  2506-0060). 

§  570.424    Grants  for  Imminent  threats  to 
public  health  and  safety. 

(a)  Criteria.  The  following  criteria 
apply  for  an  imminent  threat  to  public 
health  or  safety: 

(1)  The  Director  of  Community 
Planning  and  Development  of  the  HUD 
office  may,  at  any  time,  invite  an 
application  for  funds  available  under 
this  subpart  in  response  to  a  request  for 
assistance  to  alleviate  an  imminent 
threat  to  public  health  or  safety  that 
requires  immediate  resolution.  HUD 
shall  verify  the  urgency  and  the 
immediacy  of  the  threat  with  an 
appropriate  authority  other  than  the 
applicant  prior  to  acceptance  of  the 
application,  and  the  Director  of 
Community  Planning  and  Development 
of  the  HUD  Office  shall  review  the  claim 
to  determine  if,  in  fact,  an  imminent 
threat  to  public  health  or  safety  does 
exist.  For  example,  an  applicant  v«th 
docimiented  cases  of  disease  resulting 
from  a  contaminated  drinking  water 
supply  has  an  imminent  threat  to  public 
health,  while  an  applicant  ordered  to 
improve  the  quality  of  its  drinking  water 
supply  over  the  next  two  years  does  not 
have  an  imminent  threat  within  the 
definition  of  paragraph  (a)  of  this 
section.  These  funds  are  to  be  used  to 
deal  with  those  threats  which  represent 
a  unique  and  imusual  circumstance,  not 
for  the  type  of  threat  that  occurs  with 
frequency  in  a  number  of  conmiunities 
within  the  State  of  New  York. 

(2)  The  applicant  does  not  have 
sufficient  local  resources,  and  other 
Federal  or  State  resources  are 
unavailable  to  alleviate  the  imminent 
threat. 

(3)  All  imminent  threat  projects  must 
meet  the  requirement  of  §  570.420(e). 

(b)  HUD  action.  (1)  Fifteen  percent  of 
the  funds  allocated  to  New  York  State 
in  the  Small  Cities  Program  may  be 
reserved  to  alleviate  imminent  threats  to 
the  public  health  or  safety  unless  a 
lesser  amount  is  specified  in  a  NOFA. 
Applications  shall  be  submitted  in 
accordance  with  §  570.423. 

(2)  Applications  which  meet  the 
requirements  of  this  section  may  be 
approved  by  the  Director  of  Commimity 
Plarming  and  Development  of  the  HUD 
Office  without  competition. 

(3)  The  only  funds  reserved  for 
imminent  threats  to  the  public  health  or 
safety  are  those  specified  by  this  section 
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as  modified  by  the  NOFA.  After  the 
funds  have  been  depleted,  HUD  shall 
not  consider  ftirther  requests  for  grants 
relating  to  imminent  threats  during  that 
fiscal  year. 

(c)  Letter  to  proceed.  Notwithstanding 
§  570.425(a)(3).  after  a  determination 
has  been  made  that  an  imminent  threat 
exists,  HUD  may  issue  the  appUcant  a 
letter  to  proceed  to  incur  costs  to 
alleviate  the  imminent  threat. 
Reimbursement  of  such  costs  is 
dependent  upon  HUD  approval  of  the 
final  application. 

(d)  Environmental  review.  Pursuant  to 
24  CFR  58.34(a)(10),  grants  for 
imminent  threats  to  public  health  or 
safety  are  excluded  from  some  or  all  of 
the  environmental  review  requirements 
of  24  CFR  part  58.  to  the  extent 
provided  therein. 

§  570.425    HUD  review  and  actions  on 
apfHIcations  for  New  York  State  applicants. 

(a)  Final  application  submission.  (1) 
Submission  deadline.  HUD  will 
establish  a  time  period  during  which 
final  apphcations  must  be  submitted  to 
the  appropriate  office.  The  dates  for  this 
period  will  be  published  in  a  notice  in 
the  Federal  Register. 

(2)  Incomplete  applications. 
Apphcations  must  contain  the 
information  required  by  HUD. 
Information  relative  to  the  appUcation 
will  not  be  accepted  or  considered  if 
received  after  the  submission  deadline, 
unless  the  information  is  specifically 
requested  in  writing  by  HUD. 

(3)  Pre-agreement  costs.  HUD 
authorizes  a  unit  of  general  local 
government  to  incur  costs  during  a 
Federal  fiscal  year  in  which  a  grant  is 
made  or  the  prior  fiscal  year  for 
preparation  of  a  CDBG  grant 
appUcation,  planning  costs  eligible 
under  §  570.205,  environmental 
assessments,  and  project  engineering 
and  design  costs  for  eligible  activities 
under  §§570.201  through  570.204 
before  the  establishment  of  a  formal 
grant  relationship  between  the  apphcant 
and  HUD.  Costs  of  such  activities  for  the 
funded  application  may  be  charged  to 
the  grant  should  it  be  funded,  provided 
that  the  activities  are  undertaken  in 
accordance  with  the  requirements  of 
this  subpart,  and  24  CFR  part  58.  It  is 
understood  that  the  incurring  of  costs 
described  in  this  paragraph  creates  no 
obligation  on  HUD  to  approve  the 
application. 

(b)  HUD  action  on  final  application. 
(1)  Review  and  notification.  Following 
the  review  of  the  applications,  HUD  will 
promptly  notify  each  apphcant  of  the 
action  taken  with  regard  to  its 
application.  Documentation  which 
supports  HUD's  decisions  on 


applications  will  be  available  to  the 
public. 

(2)  Conditional  approval.  HUD  may 
make  a  conditional  approval,  in  which 
case  the  grant  will  be  approved  but  the 
obhgation  and  utilization  of  funds  will 
be  restricted.  The  reasons  for  the 
conditional  approval  and  the  actions 
necessary  to  remove  the  condition  will 
be  specified.  Failure  to  satisfy  the 
condition  may  result  in  a  termination  of 
the  grant. 

(3J  HUD  will  not  make  a  Small  Cities 
grant  when  it  is  determined  that  the 
grant  will  only  have  a  minimal  or 
insignificant  impact  on  the  grantee. 

(4)  Individual  grant  amounts.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  HUD  may  take  into 
account  the  size  of  the  applicant,  the 
level  of  demand,  the  scale  of  the  activity 
proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives  and  the  administrative 
capacity  of  the  applicant  to  complete 
the  activities  in  a  timely  manner. 

(c)  Streamlined  application 
requirement  for  previous  applicants. 
HUD  may  provide  pursuant  to  a  NOFA 
that  if  an  appUcant  notifies  HUD  in 
writing  within  the  application  period 
specified  in  a  NOFA  that  it  wishes  to  be 
so  considered,  HUD  will  consider 
unfunded  applications  firom  the  prior 
round  or  competition  that  meet  the 
threshold  requirements  of  the  NOFA. 
The  applicant  will  have  the  option  of 
withdrawing  its  application,  or 
amending  or  supplementing  the 
application  for  succeeding  rounds  of 
competition.  If  there  is  no  significant 
change  in  the  appUcation  involving  new 
activities  or  alteration  of  proposed 
activities  that  will  significantly  change 
the  scope,  location  or  objectives  of  the 
proposed  activities  or  beneficiaries, 
there  wiU  be  no  further  citizen 
participation  requirement  to  keep  the 
application  active  for  succeeding  rounds 
of  competition.  AppUcants  availing 
themselves  of  the  option  to  have  an 
application  from  the  previous  round  or 
competition  reconsidered  by  HUD  must 
submit  a  new  abbreviated  or  full 
consoUdated  plan,  if  the  new 
competitive  funding  round  is  in  a 
different  fiscal  year  than  the  funding 
round  or  competition  for  which  the 
application  was  originally  submitted. 

§570.426    Program  inconw. 

(a)  The  provisions  of  §  570.504(b) 
apply  to  all  program  income  generated 
by  a  specific  grant  and  received  prior  to 
grant  closeout. 

(b)  If  the  unit  of  general  local 
government  has  another  ongoing  CDBG 


grant  at  the  time  of  closeout,  the 
program  income  wiU  be  considered  to 
be  program  income  of  the  ongoing  grant. 
The  grantee  can  choose  which  grant  to 
credit  the  program  income  to  if  it  has 
multiple  open  CDBG  grants. 

(c)  If  the  unit  of  general  local 
government  has  no  open  ongoing  CDBG 
grant  at  the  time  of  closeout,  program 
income  of  the  unit  of  general  local 
government  or  its  subrecipients  which 
amounts  to  less  than  $25,000  per  year 
will  not  be  considered  to  be  program 
income.  When  more  than  $25,000  of 
program  income  is  generated  from  one 
or  more  closed  out  grants  in  a  year  after 
closeout,  the  entire  amoimt  of  the 
program  income  is  subject  to  the 
requirements  of  this  part.  This  will  be 
a  subject  of  the  closeout  agreement 
described  in  §  570.509(c). 

§  570.427    Program  amendments. 

(a)  HUD  approval  of  certain  program 
amendments.  Grantees  shall  request 
prior  HUD  approval  for  all  program 
amendments  involving  new  activities  or 
alteraUon  of  existing  activities  that  will 
significantly  change  the  scope,  location, 
or  objectives  of  the  approved  activities 
or  beneficiaries.  Approval  is  subject  to 
the  following: 

(1)  Programs  or  projects  that  include 
new  or  significantly  altered  activities 
are  rated  in  accordance  with  the  criteria 
for  selection  applicable  at  the  time  the 
original  preapplication  or  application 
(whichever  is  applicable)  was  rated.  The 
rating  of  the  program  or  projects 
proposed  which  include  the  new  or 
altered  activities  proposed  by  the 
amendment  must  be  equal  to  or  greater 
than  the  lowest  rating  received  by  a 
funded  project  or  program  during  that 
cycle  of  ratings. 

(2)  Consideration  shall  be  given  to 
whether  any  new  activity  proposed  can 
be  completed  promptly. 

(3)  If  the  grant  was  received  on  a 
noncompetitive  basis,  the  proposed 
amended  project  must  be  able  to  be 
completed  promptly,  and  must  meet  all 
of  the  threshold  requirements  that  were 
required  for  the  original  project.  If  the 
proposal  is  to  amend  the  project  to  a 
type  of  project  that  was  rated 
competitively  in  the  fiscal  year  that  the 
noncompetitive  project  was  funded,  the 
new  or  altered  activities  proposed  by 
the  amendment  must  receive  a  rating 
equal  to  or  greater  than  the  lowest  rating 
received  by  a  fimded  project  or  program 
during  that  cycle  of  ratings. 

(b)  Documentation  of  program 
amendments.  Any  program 
amendments  that  do  not  require  HUD 
approval  must  be  fully  doamiented  in 
the  grantee's  records. 
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(c)  Citizen  participation  requirements. 
Whenefver  an  amendment  requires  HUD 
approval,  the  requirements  for  citizen 
participation  in  §  570.431  miist  be  met. 

§570.426     Reafoc^iec 'unds. 

(a)  General.  This  section  governs 
reallocated  funds  originally  allocated  for 
use  under  24  CFR  part  570,  subpart  F 
(Small  Cities  Program). 

(b)  Assignment  of  funds  to  be 
reallocated.  Reallocated  funds  may  be: 

(1)  Used  at  any  time  necessary  for  a 
section  108  repayment  grant  under 
§570.432; 

(2)  Added  to  the  next  Small  Cities 
Program  competition; 

(3)  Used  to  fund  any  application  not 
selected  for  funding  in  the  most  recent 
Small  Cities  competition,  because  of  a 
procedural  error  made  by  HUD;  or 

(4)  Used  to  fund  the  most  highly 
ranked  unfunded  application  or 
applications  from  the  most  recent  Small 
Cities  Program  competition. 

(c)  Timing.  Funds  which  become 
available  shall  be  used  as  soon  as 
practicable. 

§  570  -1  -* -    '-'^waii  general  and  grant 
requjrefrems 

(a)  General.  This  section  applies  to  the 
HUD-administered  Small  Cities  Program 
in  the  State  of  Hawaii. 

(b)  Scope  and  applicability.  Except  as 
otherwise  provided  in  this  section,  the 
policies  and  procedures  outlined  in 
subparts  A.  C,  J,  K,  O  of  this  part,  and 
in  §§  570.420,  570.430,  and  570.432, 
apply  to  the  HUD-administered  Small 
Cities  Program  in  the  State  of  Hawaii. 

(c)  Grant  amounts.  (1)  For  each 
eligible  unit  of  general  local 
government,  a  formula  grant  amount 
will  be  determined  which  bears  the 
same  ratio  to  the  total  amount  available 
for  the  nonentitlement  area  of  the  State 
as  the  weighted  average  of  the  ratios 
between: 

(i)  The  population  of  that  eligible  imit 
of  general  local  government  and  the 
population  of  all  eligible  units  of 
general  local  government  in  the 
nonentitlement  areas  of  the  State; 

(ii)  The  extent  of  poverty  in  that 
eligible  unit  of  general  local  government 
and  the  extent  of  poverty  in  all  the 
eligible  units  of  general  local 
government  in  the  nonentitlement  areas 
of  the  State;  and 

(iii)  The  extent  of  housing 
overcrowding  in  that  eligible  unit  of 
general  local  government  and  the  extent 
of  housing  overcrowding  in  all  the 
eligible  units  of  general  local 
government  in  the  nonentitlement  areas 
of  the  State. 

(2)  In  determining  the  average  of  the 
ratios  under  this  paragraph  (c),  the  ratio 


involving  the  extent  of  poverty  shall  be 
counted  twice  and  each  of  the  other 
ratios  shall  be  counted  once.  (0.25+ 
0.50+0.25=1.00). 

(d)  Adjustments  to  grants.  Grant 
amoiuits  under  this  section  may  be 
adjusted  where  an  applicant's 
performance  is  judged  inadequate, 
considering: 

(1)  Capacity  to  utilize  the  grant 
amount  effectively  and  efficiently; 

(2)  Compliance  with  the  requirements 
of  §  570.902(a)  for  timely  expenditiue  of 
funds  beginning  with  grants  made  in  FY 
1996.  In  making  this  calculation,  all 
outstanding  grants  will  be  considered. 
For  the  FY  1995  grant  the  requirement 
is  substantial  compliance  with  the 
applicant's  schedule  or  schedules 
submitted  in  each  previously  funded 
application; 

(3)  Compliance  with  other  program 
requirements  based  on  monitoring  visits 
and  audits. 

(e)  Reallocation.  (1)  Any  amounts  that 
become  available  as  a  result  of 
adjustments  under  paragraph  (d)  of  this 
section,  or  any  reductions  under  subpart 
O  of  this  part,  shall  be  reallocated  in  the 
same  fiscal  year  to  any  remaining 
eligible  applicants  on  a  pro  rata  basis. 

l2)  Any  formula  grant  amounts 
reserved  for  an  applicant  that  chooses 
not  to  submit  an  application  shall  be 
reallocated  to  any  remaining  eligible 
applicants  on  a  pro  rata  basis. 

[3)  No  amounts  shall  be  reallocated 
under  paragraph  (e)  of  this  section  in 
any  fiscal  year  to  any  applicant  whose 
grant  amount  was  adjusted  under 
paragraph  (d)  of  this  section  or  reduced 
under  subpart  O  of  this  part. 

(f)  Required  submissions.  In  order  to 
receive  its  formula  grant  under  this 
subpart,  the  applicant  must  submit  a 
consolidated  plan  in  accordance  with  24 
CFR  part  91.  That  part  includes 
requirements  for  the  content  of  the 
consolidated  plan,  for  the  process  of 
developing  the  plan,  including  citizen 
participation  provisions,  for  the 
submission  date,  for  HUD  approval,  and 
for  the  amendment  process. 

(g)  Application  approval.  HUD  will 
approve  an  application  if  the 
jurisdiction's  submissions  have  been 
made  and  approved  in  accordance  with 
24  CFR  part  91  and  the  certifications 
required  therein  are  satisfactory  to  the 
Secretary.  The  certifications  will  be 
satisfactory  to  the  Secretary  for  this 
purpose  unless  the  Secretary  has 
determined  pursuant  to  subpart  O  of 
this  part  that  the  grantee  has  not 
complied  with  the  requirements  of  this 
part,  has  failed  to  carry  out  its 
consolidated  plan  as  provided  under 

§  570.903,  or  has  determined  that  there 
is  evidence,  not  directly  involving  the 


grantee's  past  performance  under  this 
program,  that  tends  to  challenge  in  a 
substantial  manner  the  grantee's 
certification  of  future  performance.  If 
the  Secretary  makes  any  such 
determination,  however,  further 
assurances  may  be  required  to  be 
submitted  by  the  grantee  as  the 
Secretary  may  deem  warranted  or 
necessary  to  find  the  grantee's 
certification  satisfactory. 

(h)  Grant  agreement.  The  grant  will  be 
made  by  means  of  a  grant  agreement 
executed  by  both  HUD  and  the  grantee. 

(i)  Conditional  grant.  The  Secretary 
may  make  a  conditional  grant  in  which 
case  the  obligation  and  use  of  grant 
funds  for  activities  may  be  restricted. 
Conditional  grants  may  be  made  where 
there  is  substantial  evidence  that  there 
has  been,  or  there  will  be,  a  failure  to 
meet  the  performance  requirements  or 
criteria  described  in  subpart  O  of  this 
part.  In  such  case,  the  conditional  grant 
will  be  made  by  means  of  a  grant 
agreement,  executed  by  HUD,  which 
includes  the  terms  of  the  condition 
specifying  the  reason  for  the  conditional 
grant,  the  actions  necessary  to  remove 
the  condition  and  the  deadline  for 
taking  those  actions.  The  grantee  shall 
execute  and  retiuti  such  an  agreement  to 
HUD  within  60  days  of  the  date  of  its 
transmittal.  Failure  of  the  grantee  to 
execute  and  return  the  grant  agreement 
within  60  days  may  be  deemed  by  HUD 
to  constitute  rejection  of  the  grant  by  the 
grantee  and  shall  be  cause  for  HUD  to 
determine  that  the  funds  provided  in 
the  grant  agreement  are  available  for 
reallocation  in  accordance  with  section 
106(c)  of  the  Act.  Failure  to  satisfy  the 
condition  may  result  in  a  reduction  in 
the  grant  amount  pursuant  to  §  570.911. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  250&- 
0060) 

§  570.430    Hawaii  program  operation 
requiremonts. 

(a)  Limitation  on  planning  and 
administrative  costs.  For  grants  made 
with  aUocations  prior  to  FY  1995,  no 
more  than  20  percent  of  the  sum  of  the 
grant  plus  program  income  received 
during  the  grant  period  shall  be 
expended  for  planning  and  program 
administrative  costs.  For  grants  received 
from  allocations  in  FY  1995  and 
thereafter,  a  grantee  will  be  considered 
to  be  in  conformance  with  the 
requirements  of  §  570.200(g)  if 
expenditures  for  planning  and 
administration  during  the  most  recently 
completed  program  year  do  not  exceed 
20  percent  of  the  sum  of  the  grant  made 
for  that  program  year  and  the  program 
income  received  from  post  FY  1994 
grants  during  that  program  year. 
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(b)  Performance  and  evaluation 
reports.  Grantees  will  follow  the 
requirements  of  §  570.507(a)  for 
entitlement  grant  recipients  for  all 
grants  received  in  FY  1995  and 
thereafter.  Grantees  will  continue 
following  the  requirements  of 

§  570.507(a)  for  HUD-administered 
small  cities  grants  for  grants  received 
prior  to  FY  1995  until  those  grants  are 
closed  out. 

(c)  Grant  closeouts.  Grants  received 
prior  to  FY  1995  shall  be  closed  out  in 
accordance  with  the  procedures  in 

§  570.5Q9.  Grants  received  in  FY  1995 
and  thereafter  shall  not  be  closed  out 
individually.  A  grantee's  entire  program 
shall  be  closed  upon  program 
completion  if  a  grantee  ceases  its 
participation  in  the  Small  Cities 


i)  Public  Services.  Starting  with  the 
FY  1996  grant,  grantees  may  follow  the 
provisions  of  §  570.201(e)(1)  that  refer  to 
entitlement  grantees,  allowing  grantees 
to  use  15  percent  of  the  program  income 
received  in  the  previous  program  year  in 
addition  to  15  percent  of  the  grant 
amount  for  public  services. 

(e)  Compliance  with  the  primary 
objective  Starting  with  the  FY  1995 
grant,  grantees  may  select  a  time  period 
of  one,  two  or  three  program  years  in 
which  to  meet  the  requirement  that  not 
less  than  70  percent  of  the  aggregate  of 
CDBG  fund  expenditures  be  for 
activities  benefitting  low-and  moderate- 
income  persons.  Grants  made  from 
allocations  prior  to  FY  1995  will  be 
considered  individually  for  meeting  the 
primary  objective,  and  expenditures  for 
grants  from  pre- FY  1995  allocations 
made  during  and  after  FY  1995  will  not 
be  considered  in  determining  whether 
the  primary  objective  has  been  met  for 
post- 1994  allocations.  If  the  State  of 
Hawaii  decides  to  administer  the 
Community  Development  Block  Grant 
Program  for  nonentitlement  units  of 
general  local  government  in  Hawaii,  the 
State  will  be  boimd  by  the  time  period 
for  meeting  the  primary  objective  that 
was  chosen  by  each  nonentitlement 
grantee  within  the  State  until  those  time 
periods  have  expired. 

(f)  Pwgmm  amendments  for  grants 
received  prior  to  FY  1995.  Grsintees 
must  follow  the  requirements  of 

§  91.505  of  this  title  when  amending 
their  program  with  regard  to  grants 
received  prior  to  FY  1995.  For  purposes 
of  this  paragraph  (f).  the  term 
"consolidated  plan"  as  used  in  §91.505 
of  this  title  means  an  application 
submitted  under  the  Hawaii  program  for 
pre- FY  1995  funds.  Also  for  purposes  of 
this  paragraph  (f),  to  comply  with  the 
requirements  of  §91.505  of  this  title, 
grantees  must  refer  to  their  current 


citizen  participation  plans  (adopted  in 
accordance  with  §91.505  of  this  title)  to 
determine  the  criteria  for  substantial 
amendment  and  the  citizen 
participation  process  to  be  followed. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  250&- 
0020.) 

$570,431    Citizen  participation. 

(a)  General.  An  applicant  that  is 
located  in  a  nonentitlement  area  of  a 
State  that  has  not  elected  to  distribute 
funds  shall  comply  with  the  citizen 
participation  requirements  described  in 
this  section,  including  requirements  for 
the  preparation  of  the  proposed 
application  and  the  final  appUcation. 
The  requirements  for  citizen 
participation  do  not  restrict  the 
responsibility  or  authority  of  the 
applicant  for  the  development  and 
execution  of  its  community 
development  program. 

(b)  Citizen  participation  plan.  The 
applicant  must  develop  and  follow  a 
detailed  citizen  participation  plan  and 
must  make  the  plan  public.  The  plan 
must  be  completed  and  available  before 
the  application  for  assistance  is 
submitted  to  HUD,  and  the  applicant 
must  certify  that  it  is  following  the  plan. 
The  plan  must  set  forth  the  applicant's 
poUcies  and  procedures  for: 

(1)  Giving  citizens  timely  notice  of 
local  meetings  and  reaso^ble  and 
timely  access  to  local  meetings, 
information,  and  records  relating  to  the 
grantee's  proposed  and  actual  use  of 
CDBG  funds  including,  but  not  limited 
to: 

(i)  The  amoimt  of  CDBG  funds 
expected  to  be  made  available  for  the 
coming  year,  including  the  grant  and 
anticipated  program  income; 

(ii)  The  range  of  activities  that  may  be 
undertaken  with  those  funds; 

(iii)  The  estimated  amount  of  those 
funds  proposed  to  be  used  for  activities 
that  will  benefit  low  and  moderate 
income  persons; 

(iv)  The  proposed  CDBG  activities 
likely  to  result  in  displacement  and  the 
applicant's  plans,  consistent  with  the 
pohcies  developed  under  §  570.606(b), 
for  minimizing  displacement  of  persons 
as  a  result  of  its  proposed  activities;  and 

(v)  The  types  and  levels  of  assistance 
the  applicant  plans  to  make  available  (or 
to  require  others  to  make  available)  to 
persons  displaced  by  CDBG-funded 
activities,  even  if  the  applicant  expects 
no  displacement  to  occur; 

(2)  Providing  technical  assistance  to 
groups  representative  of  persons  of  low 
and  moderate  income  that  request 
assistance  in  developing  proposals.  The 
level  and  type  of  assistance  to  be 
provided  is  at  the  discretion  of  the 


apphcant.  The  assistance  need  not 
include  the  provision  of  funds  to  the 
groups; 

(3)  Holding  a  minimum  of  two  public 
hearings,  for  the  purpose  of  obtaining 
citizens'  views  and  formulating  or 
responding  to  proposals  and  questions. 
Each  public  hearing  must  be  conducted 
at  a  different  stage  of  the  CDBG 
program.  Together,  the  hearings  must 
address  community  development  and 
housing  needs,  development  of 
proposed  activities  and  review  of 
program  performance.  There  must  be 
reasonable  notice  of  the  hearings  and 
the  hearings  must  be  held  at  times  and 
accessible  locations  convenient  to 
potential  or  actual  beneficiaries,  with 
reasonable  accommodations  including 
material  in  accessible  formats  for 
persons  with  disabiUties.  The  applicant 
must  specify  in  its  plan  how  it  will  meet 
the  requirement  for  hearings  at  times 
and  locations  convenient  to  potential  or 
actual  beneficiaries; 

(4)  Meeting  the  needs  of  non-English 
speaking  residents  in  the  case  of  public 
hearings  where  a  significant  number  of 
non-English  speaking  residents  can 
reasonably  be  expected  to  participate; 

(5)  Responding  to  citizen  complaints 
and  grievances,  including  the 
procedures  that  citizens  must  follow 
when  submitting  complaints  and 
grievances.  The  applicant's  policies  and 
procedures  must  provide  for  timely 
written  answers  to  written  complaints 
and  grievances  within  IS  working  days 
of  the  receipt  of  the  complaint,  where 
practicable;  and 

(6)  Encouraging  citizen  participation, 
particularly  by  low-and  moderate- 
income  persons  who  reside  in  slum  or 
blighted  areas,  and  in  other  areas  in 
which  CDBG  funds  are  proposed  to  be 
used. 

(c)  Publication  of  proposed 
application.  The  applicant  shall  publish 
a  proposed  application  consisting  of  the 
proposed  community  development 
activities  and  community  development 
objectives  in  order  to  afford  affected 
citizens  an  opportunity  to: 

(1)  Examine  the  application's  contents 
to  determine  the  degree  to  which  they 
may  be  affected; 

(2)  Submit  comments  on  the  proposed 
application;  and 

(3)  Submit  comments  on  the 
performance  of  the  applicant. 

(4)  The  requirement  for  publishing 
may  be  met  by  publishing  a  summary  of 
the  proposed  appUcation  in  one  or  more 
newspapers  of  general  circulation,  and 
by  making  copies  of  the  proposed 
application  available  at  libraries, 
government  offices,  and  public  places. 
The  summary  must  describe  the 
contents  and  purpose  of  the  proposed 
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application,  and  must  include  a  list  of 
the  locations  where  copies  of  the  entire 
proposed  application  may  be  examined. 

(a)  Preparation  of  a  final  application. 
An  applicant  must  prepare  a  final 
application.  In  the  preparation  of  the 
final  application,  the  appUcant  shall 
consider  comments  and  views  received 
related  to  the  proposed  application  and 
may,  if  appropriate,  modify  the  final 
appUcation.  The  final  application  shall 
be  made  available  to  the  public  and 
shall  include  the  commimity 
development  objectives  and  projected 
use  of  funds,  and  the  commimity 
development  activities. 

(e)  New  York  grantee  amendments.  To 
assure  citizen  participation  on  program 
amendments  to  final  applications  that 
require  HUD  approval  under  §  570.427, 
the  grantee  shall: 

(1)  Furnish  citizens  information 
concerning  the  amendment; 

(2)  Hold  one  or  more  public  hearings 
to  obtain  the  views  of  citizens  on  the 
proposed  amendment; 

(3)  Develop  and  publish  the  proposed 
amendment  in  such  a  manner  as  to 


afford  affected  citizens  an  opportimity 
to  examine  the  contents,  and  to  submit 
comments  on  the  proposed  amendment; 

(4)  Consider  any  comments  and  views 
expressed  by  citizens  on  the  proposed 
amendment  and,  if  the  grantee  finds  it 
appropriate,  modify  the  final 
amendment  accordingly;  and 

(5)  Make  the  final  amendment  to  the 
community  development  program 
available  to  the  pubfic  before  its 
submission  to  HUD. 

§570.432    -tfpayr-fcr  ot  section  108  loans. 

Notwithstanding  any  other  provision 
of  this  subpart,  a  imit  of  general  local 
government  in  a  nonentitlement  area 
where  the  State  has  not  elected  to 
administer  the  CDBG  program  shall  be 
eligible  for  Small  Cities  Grant  assistance 
hereimder  for  the  sole  purpose  of  paying 
any  amounts  due  on  debt  obligations 
issued  by  such  uinit  of  general  local 
government  (or  its  designated  public 
agency)  and  guaranteed  by  the  Secretary 
pursuant  to  section  108  of  the  Act  (see 
subpart  M  of  this  part).  The  award  of 
grant  assistance  for  such  purpose  shall 


be  consistent  with  section  106(d)(3)(B) 
of  the  Act,  in  such  amount,  and  subject 
to  such  conditions  as  the  Secretary  may 
determine.  Since  guaranteed  loan  fundb 
(as  defined  in  §  570.701)  are  required  to 
be  used  in  accordance  with  national  and 
primary  objective  requirements,  and 
other  applicable  requirements  of  this 
part,  any  grant  made  to  make  payments 
on  the  debt  obligations  evidencing  the 
guaranteed  loan  shall  be  presumed  to 
meet  such  requirements,  unless  HUD 
determines  that  the  guaranteed  loan 
funds  were  not  used  in  accordance  with 
such  requirements.  Any  such 
determination  by  HUD  shall  not  prevent 
the  making  of  the  grant  in  the  amount 
of  the  payment  due,  but  it  may  be 
grounds  for  HUD  to  take  appropriate 
action  under  subpart  O  based  on  the 
original  noncompUance. 

Dated:  May  12, 1997. 
Jaoquie  Lawing, 

General  Deputy  Assistant,  Secretary  for 
Community  Planning  and  Development. 
|FR  Doc.  97-15223  Filed  &-10-97;  8:45  am] 
BOUNG  CODE  4210-2»-P 
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DEPA-    MENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  585 
[Docket  No.  FR^22fr-F-01] 
RIN  No.  250e-AB93 

OpportunitiM  for  Youth:  Youthbulld 
Program  Further  Streamlining; 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Coininuxiity  Planning  and 
Development.  HUD. 
ACTION:  Final  rule. 

SUIMURY:  This  final  rule  makes  a 
streamlining  amendment  to  24  CFR  part 
585  by  removing  subpart  B  regarding  the 
apphcation  and  grant  award  process. 
This  information  is  set  forth  in  the 
Notices  of  Funding  Availability  issued 
by  HUD  when  funding  is  made  available 
for  the  Youthbuild  Program,  and  need 
not  be  codified. 
?f-F7~  VE  DATE:  June  11,  1997. 
FOA  Further  information  contact:  The 
Office  of  Economic  Development, 
E)epartment  of  Housing  and  Urban 
Development,  Room  7136,  451  Seventh 
Street.  SW,  Washington,  DC  20410. 
Telephone  (202)  708-2035;  TTY  (202) 
708-1455.  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  164  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550)  amended  Utle  IV  of 
the  National  Affordable  Housing  Act  (42 
U.S.C.  1437aaa)  to  add  a  new  subtitle  D 
which  established  the  Youthbuild 
program  (the  "Youthbuild  statute").  On 
February  21,  1995,  the  Department 
pubhshed  a  final  rule  at  60  FR  9734, 
which  is  codified  at  24  CFR  part  585. 
Part  585  was  streamlined  by  a  final  rule 
pubhshed  on  October  4,  1996,  at  61  FR 
52186. 

This  Rule 

President  Clinton's  memorandiun  of 
March  4.  1995.  titled  "Regulatory 
Reinvention  Initiative"  directed  heads 
of  Federal  departments  and  agencies  to 
review  all  existing  regulations  to 
eliminate  those  that  are  outdated  and 
modify  others  to  increase  flexibility  and 
reduce  burden.  As  a  part  of  HUD's 
overall  effort  to  reduce  regulatory 
burden  and  streamline  the  content  of 
title  24  of  the  Code  of  Federal 
Regulations,  this  rule  removes  those 
provisions  which  are  unnecessary  to  be 
codified  and  can  be  made  available 
through  other  non-rulemaking  means. 

It  is  unnecessary  to  maintain  the 
provisions  of  subpart  B  of  the 


Youthbuild  regulations  in  the  Code  of 
Federal  Regulations  (CFR).  Subpart  B 
pertains  to  the  application  and  grant 
award  process.  Certain  provisions  in 
subpart  B  (specifically,  §§  585.100 
through  585.107)  simply  repeat  the 
requirements  of  the  Dtepartment  of 
Housing  and  Urban  Development 
Reform  Act  (Pub.  L.  101-235,  approved 
December  15, 1989)  (HUD  Reform  Act) 
(see  42  U.S.C.  3545),  now  codified  in  24 
CFR  part  4.  (The  HUD  Reform  Act 
regulations  previously  were  codified  in 
24  CFR  parts  4  and  12.  but  were 
consohdated  in  part  4  by  final  rule 
published  on  April  1,  1996,  61  FR 
1449).  The  requirements  of  the  HUD 
Reform  Act  and  of  its  regulations  apply 
to  Youthbuild  funding  competitively 
awarded,  notwithstanding  any  reference 
to  these  requirements  in  the  Youthbuild 
Program  regulations. 

Other  provisions  in  subpart  B 
repeated  the  statutory  requirements 
governing  the  application  and  grant 
award  process  set  out  in  the  Youthbuild 
statute.  As  with  the  HUD  Reform  Act 
requirements,  these  statutory 
requirements  are  applicable  whether  or 
not  set  out  in  the  regulation. 

Since  the  statutory  and  regulatory 
requirements  governing  the  application 
and  grant  award  process  are  aimounced 
in  the  Notices  of  Funding  Availability, 
it  is  not  necessary  that  they  be  set  out 
in  the  regulations.  Furthermore,  removal 
of  these  procedures  from  the  CFR 
increases  the  flexibility  of  the 
procedures  as  warranted  by 
circumstances  surrounding  the 
individual  funding  cycles.  Accordingly, 
this  final  rule  removes  and  reserves 
subpart  B. 

Justification  for  Final  Rule  on 
Streamlining  Provisions 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  lumecessary,  or  contrary 
to  the  pubhc  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment  on  the 
streamlining  provision.  The 
streamlining  provision  merely  removes 
unnecessary  regulatory  provisions  and 
does  not  establish  or  affect  substantive 
poUcy.  Therefore,  prior  pubUc  comment 
is  unnecessary. 


Findings  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR 
50.19(c)(1),  published  in  the  Federal 
Register  on  September  27,  1996  (61  FR 
40914),  this  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing  (other 
than  tenant-based  rental  assistance), 
rehabilitation,  alteration,  demolition,  or 
new  construction.  This  rule  merely 
streamlines  the  Youthbuild  Program 
regulations  by  removing  unnecessary 
provisions.  Therefore,  this  final  rule  is 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
the  related  Federal  authorities  in  24  CFR 
50.4. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  merely  makes  nonsubstantive 
streamUning  amendments  to  part  585. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  104-4, 
established  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  pnvate 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  niunber  assigned  to 
this  program  is  14.243. 

List  of  Subjects  in  24  CFR  Part  585 

Grant  programs — housing  and 
community  development.  Homeless. 
Low  and  very  low-income  families, 
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Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  585  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows' 

FAi.T  :xi6-  YOUThBUii-D  PRDGRAM 

1.  The  authority  citation  for  part  585 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  3535(d)  and  12899. 


Dated:  May  19,  1997. 

facquie  M.  Lawing, 

Acting  Assistant  Secretary  for  Conununity 
Planning  and  Development. 

2.  Subpart  B,  consisting  of  §§  585.100      (FR  Doc.  97-15221  Filed  6-10-97;  8:45  ami 
through  585.107,  is  removed  and  bhxmq  code  42io-2t-p 

reserved. 
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Part  V 


Department  of 
Commerce 


Internationa!  Irade  Aaminisirdi  on 


Preliminary   Determinatior-   o'   S-a-e-^.   at 
uBSS  Than   ^ai^  Va'ue    Ona^n  Cut-tO- 
Length  Car&or  Stee-  ^^ate  •'■om  Ukraine; 
Notice 

Preiiminary  Determination  o''  Sa'es  at 
Less  Than  Fair  Vaiue  and  ^osiDonpment 
of  Final  Determination    Certain    ..uMo- 
Length  Carbon  Stee^   ^^ate  iron:  South 
Afnca    Notice 

Preliminary  Determination  o*   Si.f--^-  at 
Less  Than  Pbt  Vaiue    Centam  C..;'  to- 
Length  Carbon  Stee-  '^iate  *'0't   the 
Russian  Federation    Notice 
Preliminary  Determmatior   o*  Sa^e-    at 
Less  Than  Fair  vaiue    Certain  ■:..;'■  lo- 
Length  Carbon  Stee*  »  ate  *o^r   tne 
People's  Republic  ot  Oina    Nonce 
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Ot>>  A  H  '  M  ENT  OF  COMMERCE 

international  Trade  Administration 
rA-823-S081 

pfQiifv.iriarf  ueiermination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  June  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nithya  Nagarajan,  Eugenia  Chu.  or  Yury 
Beyzarov,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0193,  (202)  482-3964,  or 
(202)  482-2243,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  codiffed  at  19 
CFR  part  353  (April  1,  1996). 

Preliminary  Deterniination 

We  determine  preliminarily  that 
certain  cut-to-length  carbon  steel  plate 
from  Ukraine  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  64051,  December  3, 
1996),  the  following  events  have 
occurred: 

On  December  19,  1996,  the  United 
States  International  Trade  Commission 
(FTC)  issued  an  affirmative  preliminary 
determination  in  this  case  (see  FTC 
Investigations  Nos.  731-TA-753-756). 
The  rrC  found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Ukraine  of  certain  cut-to-length 
carl)on  steel  plate. 

The  Department  issued  its 
antidumping  questionnaires  to  the 


Embassy  of  Ukraine  on  December  20, 
1996,  and  requested  the  Embassy  to 
forward  the  documents  to  all  Ukrainian 
producers/exporters  of  certain  cut-to- 
length  carbon  steel  plate,  as  well  as  to 
manufacturers  who  produced  the 
subject  merchandise  for  companies  who 
were  engaged  in  exporting  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  We 
requested  the  Embassy  to  inform  these 
companies  that  they  must  respond  by 
the  due  dates.  We  also  sent  courtesy 
copies  to  the  companies  whose  names 
and  complete  addresses  had  been 
identified  in  the  petition. 

On  January  10, 1997,  the  Department 
conducted  a  questionnaire  presentation 
in  Kiev,  Ukraine.  Attending  the 
presentation  were  officials  from  the 
Ukrainian  Ministry  of  Foreign  Economic 
Relations,  the  Ministry  of  Industry,  and 
potential  producers/exporters  of  carbon 
steel  plate. 

Also  on  January  10,  1997,  Geneva 
Steel  Company  and  Gulf  States  Steel 
Company  (petitioners),  alleged  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  cut-to-length 
carbon  steel  plate  from  Ukraine.  This 
issue  is  addressed  in  the  "Preliminary 
Determination  ot  Critical 
Circumstances"  section  of  this  notice. 

On  February  6,  1997,  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  published, 
publicly  available  information  for  the 
Department  to  consider  when  valuing 
the  factors  of  production  and  for 
surrogate  country  selection.  We  received 
comments  from  interested  parties  on 
February  27, 1997. 

In  February  and  March  1997,  three 
Ukrainian  companies  submitted 
responses  to  sections  A,  C,  and  D  of  the 
questionnaire.  These  companies  are:  (1) 
Alchevsk  Iron  and  Steel  Works 
(Alcbevsk);  (2)  Azovstal  Iron  and  Steel 
Works  (Azovstal);  and  (3)  Uyich  Iron 
and  Steel  Works  (Ilyich).  All  three  are 
Ukrainian  producers/exporters  of 
subject  merchandise.  We  issued 
supplemental  questionnaires  to  these 
respondent  companies  on  March  7, 
1997. 

After  receiving  complete 
questionnaire  responses  from  the  three 
Ukrainian  companies  on  April  4,  7.  and 
11,  1997,  we  determined  that  one  of  the 
responding  companies,  Alchevsk,  did 
not  sell  subject  merchandise  to  the 
United  States  during  the  POI.  Therefore, 
since  Alchevsk  is  not  a  respondent,  we 
need  not  reach  the  issue  of  whether  it 
is  entitled  to  a  separate  rate.  For  more 
details,  see  Treatment  of  Sales  Outside 
the  POI  Memorandum,  dated  May  30, 
1997. 


Both  Azovstal  and  Ilyich  reported  that 
they  sold  all  subject  merchandise 
through  trading  companies.  In  light  of 
this  fact,  the  Department  concluded  that 
clarification  was  required  as  to  whether 
these  resellers  sold  additional  subject 
merchandise  (unreported  by  the 
respondents)  to  the  United  States. 
Therefore,  in  March  1997,  we  also 
issued  trading  company  questionnaires 
to  respondents'  resellers.  We  received 
responses  in  March  and  April  1997. 
These  responses  supported  the 
information  submitted  by  Azovstal  and 
Ilyich  regarding  their  total  quantity  of 
sales  made  to  the  United  States  through 
the  trading  companies. 

Also  on  March  25,  1997,  in  response 
to  the  Ukrainian  government's 
comments,  dated  February  13,  1997,  on 
Ukraine's  nonmarket  economy  (NME) 
status,  the  Department  issued  the 
Ukrainian  government  a  questionnaire 
to  clarify  whether  Ukraine's  NME  status 
should  be  revoked.  We  received  these 
responses  on  May  1,  1997.  This  issue  is 
addressed  in  the  "Nonmarket  Economy 
Country  Status"  section  of  this  notice. 

Except  for  the  companies  identified 
above,  none  of  the  other  companies 
served  with  a  questionnaire  responded 
to  the  Department's  original 
questionnaire. 

On  April  15,  1997,  petitioners 
submitted  a  request  that  the  scope  of 
their  petitions  be  amended  to  include 
three  items — plate  in  coil;  plate  made  to 
carbon  plate  specifications  regardless  of 
alloy  content:  and  plate  sold  to  nominal 
plate  thicknesses  whose  actual 
thickness  is  slightly  less  than  the 
thickness  of  plate  but  within  specified 
thickness  tolerances.  With  respect  to 
plate  in  coil,  petitioners  maintain  that 
this  product  has  essentially  the  same 
physical  characteristics  and  end  uses  as 
cut-to-length  plate.  Petitioners  further 
claim  that  a  post-initiation  shift  has 
occurred  in  the  pattern  of  trade  fi^m 
cut-to-length  plate  to  plate  in  coil  form, 
and  that  such  a  development  indicates 
that  any  eventual  order  on  cut-to- length 
plate  will  be  susceptible  to 
circumvention.  Petitioners  submitted 
additional  information  on  May  9.  1997. 
Respondents  submitted  extensive 
rebuttal  comments  on  April  25.  1997, 
and  May  30,  1997. 

Because  of  the  very  recent  submission 
of  arguments  on  these  complex  and 
technical  subjects,  we  were  unable  to 
fully  analyze  all  of  the  relevant 
information  on  the  record  prior  to  this 
preliminary  determination.  In  order  to 
fully  examine  petitioners'  claims,  we 
intend  to  carefully  examine  all  evidence 
and  argiunent  on  the  record  regarding 
this  matter  and  issue  a  decision  as  soon 
as  possible. 
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On  April  30, 1997  (62  FR  23433)  we 
further  postponed  the  preliminary 
determination  until  not  later  than  June 
3, 1997. 

Sciipt*  o!  the  in".  »'stiHo'i«i!i 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  ram,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  noimietaUic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  1 50  mm  and  measures  at  least 
twice  the  thickness,  hicluded  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060. 
7208.51.0030,7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000.  7211.14.0030. 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

t'eruxi  i'j  Ins  rviitdtion 

The  period  of  investigation  (POI)  is 
April  1, 1996  through  September  30, 
1996. 

\un;n-irket  Kiunonsv  Country  Statiis 

The  Department  has  treated  Ukraine 
as  a  nonmarket  economy  country  (NME) 
in  all  past  antidumping  investigations 
and  administrative  reviews  (see,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosilicon  From 
Kazakhstan  and  Ukraine,  58  FR  13050 
(March  9, 1993);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 


Silicomanganese  From  Ukraine,  59  FR 
62711  (December  6,  1994);  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Pure  Magnesium  From  Ukraine, 
60  FR  16432  (March  30,  1995)).  A 
designation  as  an  NME  remains  in  effect 
until  it  is  revoked  by  the  Department 
(see  section  771(18)(C)  of  the  Act).  The 
Government  of  Ukraine  has  requested 
that  the  Department  examine  Ukraine's 
designation  as  an  NME  in  this 
investigation.  The  Department  is 
currently  reviewing  all  information 
submitted  by  the  Ukrainian  government 
and  will  take  into  consideration  the 
comments  of  all  interested  parties. 
However,  for  this  preliminary 
determination,  the  Department  will 
continue  to  treat  Ukraine  as  an  NME. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)  of 
the  Act  directs  the  Department  in  most 
circiunstances  to  base  normal  value 
(NV)  on  the  NME  producer's  factors  of 
production,  valued  in  a  surrogate 
market-economy  country  or  countries 
considered  appropriate  by  the 
Department.  In  accordance  with  section 
773(c)(4),  the  Department,  in  valuing  the 
factors  of  production,  shall  utiUze,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market-economy  countries  that  are 
comparable  in  terms  of  economic 
development  to  the  NME  country  and 
are  significant  producers  of  comparable 
merchandise.  The  sovut»s  of  individual 
factor  prices  are  discussed  under  the  NV 
section  below. 

The  Department  has  determined  that 
Tunisia,  Peru.  Poland,  Venezuela, 
Brazil,  South  Africa,  and  Turkey  are 
coimtries  comparable  to  Ukraine  in 
terms  of  overall  economic  development. 
See  PoUcy  Memorandum,  dated  January 
29,  1997. 

According  to  the  available 
information  on  the  record,  we  have 
determined  that  Brazil  is  an  appropriate 
surrogate  because  it  is  at  a  comparable 
level  of  economic  development  and  is  a 
significant  producer  of  comparable 
merchandise.  Furthermore,  there  is  a 
wide  array  of  publicly  available 
information  for  Brazil.  Accordingly,  we 
have  calculated  NV  using  Brazilian 
prices  to  value  the  Ukrainian  producers' 
factors  of  production,  when  available 
and  where  appropriate.  We  have 
obtained  and  relied  upon  publicly 
available  information  wherever 
possible. 

Separate  Rates 

The  Department  presuimes  that  a 
single  dumping  margin  is  appropriate 
for  all  exporters  in  a  non-market 


economy  country.  The  Department  may, 
however,  consider  requests  for  a 
separate  rate  from  an  individual 
exporter.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2, 1994).  Each 
of  the  participating  respondent 
exporters  has  requested  a  separate, 
company-specific  rate.  EKiring  the  POI, 
both  Azovstal  and  Ilyich  were  owned  by 
leaseholders'  organizations. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6, 1991)  (Sparklers). 
Under  the  separate  rates  criteria,  the 
Department  assigns  separate  rates  in 
nonmarket  economy  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
govermnental  control  over  export 
activities.  For  a  complete  analysis  of 
separate  rates,  see  Separate  Rates 
Memorandum,  dated  June  3,  1997. 

1 .  Absence  of  De  Jure  Control 

An  individual  company  may  be 
considered  for  separates  rates  if  it  meets 
the  following  de  jure  criteria:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentrahzing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
The  respondents  have  placed  on  the 
administrative  record  a  number  of 
submissions  to  demonstrate  absence  of 
de  jure  control.  These  dociunents 
include  laws,  regulations,  and 
provisions  enacted  by  the  central 
government  of  Ukraine,  which 
demonstrate  a  significant  degree  of 
deregulation  of  Ukrainian  business 
activity,  as  well  as  deregulation  of 
Ukrainian  export  activity. 

Broadly  speaking,  the  evidence  on  the 
record  indicates  that  the  Government  of 
Ukraine  has  instituted  wide-ranging 
legal  reforms  toward  about  a  more 
market-based  economy.  To  do  so,  the 
govenmient  has  attempted  to  devolve  de 
jure  governmental  control  over  some 
state-ov/ned  enterprises  through  the 
privatization  process  and  most  business 
activities  of  non-state-owned 
enterprises.  Because  the  government  has 
now  created  a  right  of  ownership  of 
business  enterprises  for  private  persons 
and  collectives,  leaseholding  societies, 
such  as  Azovstal  and  Ilyich,  formerly 
state-owned  and  operated,  are  now 
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distinct  legal  entities.  In  general,  this 
ownership  right  allows  non-state-owned 
business  enterprises  to  freely  engage  in 
economic  activity,  negotiate  and  sign 
contracts,  and  independently  develop 
business  plans.  Collectives,  like  the 
leaseholding  societies  of  Azovstal  and 
Ilyich,  can  independently  select 
management  through  elections  by  the 
workers  collective  and  can  exercise 
control  and  direction  over  the  general 
director  through  a  contract  between  the 
enterprise  and  the  general  director. 
Enterprises  can  have  their  own  bank 
account,  and.  after  taxes,  it  appears  that 
non-state-owned  enterprises  can  keep 
the  profits  from  their  sales,  and  engage 
in  foreign  economic  activity,  generally, 
without  government  interference. 
Although  certain  categories  of  goods  are 
subject  to  mandatory  export  controls, 
including  registration  of  export 
contracts  and  obhgatory  minimum 
prices,  respondents'  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POI  were  not  subject 
to  mandatory  pricing.  Alt)iough  the 
companies  indicated  they  must  register 
their  export  contracts,  it  appears  to  have 
been  more  geared  to  monitoring/ 
statistical  purposes. 

2.  Absence  ofDe  Facto  Control 

The  Department  considers  four  factors 
in  evaluating  whether  each  respondent 
is  subject  to  de  facto  governmental 
control  of  its  export  functions:  (1) 
Whether  the  export  prices  ("EP")  are  set 
by  or  subject  to  the  approval  of  a 
goverrunental  authority;  (2)  whether  the 
respondent  has  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

Each  respondent  exporter  has 
asserted,  and  supported  on  the  record, 
the  following:  (1)  It  sets  its  own  export 
prices;  (2)  it  negotiates  contracts 
without  guidance  from  any 
governmental  bodies;  (3)  it  makes  its 
own  personnel  decisions  with  regard  to 
selection  of  management  through 
elections  by  the  members  of  the 
leaseholding  societies,  and  the  General 
Director  and  his  appointed  Deputies 
have  authority  to  negotiate  and  enter 
into  contracts  on  behalf  of  the 
enterprise;  and  (4)  it  has  separate  bank 
accounts  and  retains  the  proceeds  of  its 
export  sales  (although  50  percent  of 
foreign  currency  earnings  must  be 
converted  into  Ukrainian  currency). 


uses  profits  according  to  its  business 
needs,  and  has  the  authority  to  sell  its 
assets  and  to  obtain  loans.  In  addition, 
respondents'  questionnaire  responses 
indicate  that  company-specific  pricing 
during  the  POI  does  not  suggest 
coordination  among  exporters. 

Thus,  it  appears  tnat  in  fact  the 
operation  of  these  laws  did  provide 
Azovstal  and  Ilyich  the  abiUty  to  protect 
their  rights  to  autonomy  in  regard  to  the 
actual  negotiation  of  export  prices, 
retention  and  disposition  of  profits, 
selection  of  management  and  setting  of 
labor  rates,  and  negotiation  of  contracts, 
including  export  contracts.  This 
information  supports  a  preliminary 
finding  that  there  is  a  de  facto  absence 
of  governmental  control  of  the  export 
functions  of  these  companies. 

Consequently,  we  determine 
preliminarily  that  both  of  the 
participating  producers/exporters  meet 
the  criteria  for  application  of  separate 
rates. 

Ukraine-Wide  Rate 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  certain  cut-to-length  carbon  steel 
plate  from  Ukraine  is  greater  than  the 
total  quantity  and  value  of  steel  plate 
reported  by  all  Ukrainian  companies 
that  submitted  responses.  Given  this 
discrepancy,  we  conclude  that  not  all 
exporters  of  Ukrainian  certain  cut-to- 
length  carbon  steel  plate  responded  to 
our  questionnaire.  Accordingly,  we  are 
applying  a  single  antidumping  deposit 
rat&— the  Ukraine-wide  rate — to  all 
exporters  in  Ukraine  (other  than  the  two 
named  above  as  receiving  separate 
rates),  based  on  our  presumption  that 
those  respondents  who  failed  to  respond 
constitute  a  single  enterprise,  and  are 
under  common  control  by  the  Ukraine 
government.  See.  e.g..  Final 
E)etermination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  bom  the  People's 
RepubHc  of  China.  61  FR  19026  (April 
30.  1996). 

This  Ukraine-wide  antidumping  rate 
is  based  on  adverse  facts  available. 
Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  •   •  •  shall, 
subject  to  section  782(d).  use  the  facts 
otherwise  available  in  reaching  the 


applicable  determination  under  this 
title." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Deptulment  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  the  information  drawn  from 
the  petition. 

As  discussed  above,  all  Ukrainian 
exporters  that  do  not  qualify  for  a 
separate  rate  are  treated  as  a  single 
enterprise.  Because  some  exporters  of 
the  singha  enterprise  failed  to  respond  to 
the  Department's  requests  for 
information,  that  single  enterprise  is 
considered  to  be  uncooperative.  In  such 
situations,  the  Department  generally 
selects  as  total  facts  available  either  the 
higher  of  the  average  of  the  margin  from 
the  petition  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  In  the  present  case,  the 
average  margin  in  the  petition  is  higher 
than  the  calculated  rate.  Accordingly, 
the  Department  has  based  the  Ukraine- 
wide  rate  on  information  in  the  petition. 
In  this  case,  the  average  petition  rate  is 
237.91  percent. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  relies  on 
"secondary  information."  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonable  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA 
clarifies  that  the  petition  is  "secondary 
information"  and  that  "corroborate" 
means  to  determine  that  the  information 
used  has  probative  value.  See  SAA  at 
870. 

In  accordance  with  section  776(c)  of 
the  Act,  we  corroborated  the  margins  in 
the  petition  to  the  extent  practicable. 
The  information  contained  in  the 
petition  shows  that  petitioners 
calculated  export  price  based  on  two 
methods:  (1)  'The  import  values  declared 
to  the  U.S.  Customs  Service;  and  (2)  an 
average  export  price  derived  from  actual 
U.S.  selling  prices  known  to  petitioners. 
We  compared  the  starting  prices  used  by 
petitioners  less  the  importer  mark-ups 
against  prices  derived  from  U.S.  import 
statistics  and  found  that  the  two  sets  of 
prices  were  consistent.  We  also 
compmred  the  movement  charges  used 
in  the  petition  with  the  surrogate  values 
used  by  the  Department  in  its  margin 
calculations  and  found  them  to  be 
consistent. 
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The  information  in  the  petition  with 
respect  to  the  nonnal  value  (NV)  is 
based  on  factors  of  production  used  by 
the  petitioners  in  the  production  of  steel 
plate.  Petitioners  submitted  usage 
amounts  for  materials,  labor  and  energy, 
adjusted  for  known  differences  in 
production  efficiencies.  Petitioners 
submitted  three  cost  models  in  the 
petition:  (1)  Basic  Oxygen  Furnace 
(BOF)  Cost  Model;  (2)  Open-Hearth 
Furnace  Cost  Model;  and  (3)  Weighted 
Average  Normal  Value  of  the  BOF  and 
Open-Hearth  methods  to  account  for 
differences  between  the  production 
processes  of  petitioners  and  potential 
respondents. 

The  margins  in  the  petition  ranged 
from  201.61  to  274.82  percent  obtained 
by  comparing  the  normal  values  to  the 
export  price  developed  from  customs 
values  and  to  export  prices  developed 
from  actual  U.S.  price  quotes.  For  each 
method,  petitioners  submitted  estimated 
dumping  margins  for  the  BOF  method, 
the  open-hearth  method  and  a  weighted 
average  of  the  two.  See  Corroboration 
Memorandum,  dated  June  3, 1997. 

Fair  Value  Comparisons 

To  determine  whether  certain  cut-to- 
length  carbon  steel  plate  from  Ukraine 
sold  to  the  United  States  by  the 
Ukrainian  exporters  receiving  separate 
rates  was  made  at  less  than  fair  value, 
we  compared  the  EP  to  the  NfV,  as 
specified  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Export  Price 

For  both  Azovstal  and  Uyich,  we 
calculated  EP  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
constructed  export  price  (CEP) 
methodology  was  not  othervnse 
indicated.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  to  the  product-specific  average 
norma]  value. 

We  made  company-specific 
adjustments  as  follows: 

1 .  Azovstal 

We  calculated  EP  based  on  packed, 
FOB  or  CPT  prices  to  the  port  of  loading 
on  Ukrainian  territory.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  brokerage  and 
handling.  However,  because  these 
services  were  provided  by  the  Ukrainian 
port  facility,  these  services  were 
assigned  a  siurogate  value  where 
available  from  publicly  available 
published  data  from  Brazil,  the 
surrogate  coiuitry  which  we  are  using  to 


value  factors  of  production.  See  Factors 
Memorandimi,  dated  June  3,  1997. 

2.  Ilyicb 

We  calculated  EP  based  on  packed, 
FOB  prices  to  unaffiliated  purchasers  in 
the  United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  brokerage  and  handling. 
However,  because  these  services  were 
provided  by  the  Ukrainian  port  facility, 
these  services  were  assigned  a  surrogate 
value  where  available  from  Brazilian 
pubUcly  available  published  data. 

Nonnal  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
factories  in  the  Ukraine  which  produced 
the  carbon  steel  plate  sold  by  the  two 
respondents.  We  valued  all  the  input 
factors  using  publicly  available 
information  as  discussed  in  the 
Surrogate  Country  section  of  this  notice. 

Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax-exclusive 
domestic  prices  in  the  surrogate 
country.  Where  we  were  not  able  to  rely 
on  domestic  prices,  we  used  import 
prices  to  veilue  factors.  As  appropriate, 
we  adjusted  input  prices  to  make  them 
delivered  prices.  For  those  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  wholesale 
price  indices  or,  in  the  case  of  labor 
rates,  consumer  price  indices,  published 
in  the  International  Monetary  Fimd's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  Factors  Memorandiun,  dated  June  3, 
1997. 

To  value  coal,  coke,  anthracite,  ferro 
alloys,  aluminum,  pellets,  ferro- 
manganese,  lime,  black  oil,  and  scrap 
(not  all  materials  were  used  for  both 
companies)  we  used  public  information 
from  the  latest  data  published  by  the 
United  Nations  for  1996  (Commodity 
Trade  Statistics  1994,  3  Brazil  Rev. 
1995.  at  19).  For  iron,  we  used 
information  in  a  1996  Brazilian 
publication.  Siderurigia  no  Mundo.  For 
manganese  ore.  we  relied  on  public 
information  from  the  financial 
statements  of  Usinas  Sidergicas  de 
Minas  Gerais  S.'and  Compania 
Siderurgica  de  Tubarao,  two  Brazilian 
steel  companies.  For  limestone,  we  used 
information  from  Commodity  Trade 
Statistics  1993,  Brazil  Rev.  3,  United 
Nations,  1994. 

For  natural  gas,  we  refied  on  public 
information  reported  in  the  BraziUan 


pubUcation  of  Diario  Oficial  No.  180, 
September  27. 1995.  For  electricity,  we 
relied  upon  public  information  from 
Revista  Energetica,  Year  19,  No.  1,  Jan- 
Apr  1995. 

To  value  skilled  labor,  we  used  the 
County  Reports  on  Human  Rights 
Practices  for  1996,  from  the  U.S. 
Department  of  State.  For  unskilled 
labor,  we  relied  on  data  dociunented  for 
unskilled  labor  obtained  from  a  U.S. 
Department  of  Commerce  cable  dated 
October  1994.  To  value  overhead, 
SG&A,  and  profit,  we  relied  on  financial 
statements  of  Usinas  Sidergicas  de 
Minas  Gerais  S.  and  Compania 
Siderurgica  de  Tubarao,  two  Brazilian 
steel  companies.  To  value  brokerage,  we 
relied  on  public  data  &x)m  Case  No.  A- 
351-817,  Cut-to-Length  Plate  from 
Brazil,  Usiminas,  Section  C  Response  at 
Exh.  6,  dated  November  21,  1996. 

Preliminary  Determination  of  Critical 
CiFcumstances 

On  January  10, 1997,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  cut-to-iength  carbon 
steel  plate.  In  accordance  with  19  C.F.R. 
353.16(b)(2Mi)  (1996).  since  these 
allegations  were  filed  earlier  than  the 
deadline  for  the  Department's 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
circimistances  determinations  not  later 
than  the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that:  (A)(i) 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  p>erson  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injiu7  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

The  statute  and  the  Statement  of 
Administrative  Action  which 
accomp>anies  the  Uruguay  Round 
Agreements  Act  (SAA)  are  silent  as  to 
how  we  are  to  make  a  finding  that  there 
was  knowledge  that  there  was  likely  to 
be  material  injury.  Therefore,  Congress 
has  left  the  method  of  implementing 
-  this  provision  to  the  Department's 
discretion. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
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that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
plate  at  less  than  fair  value,  the 
Dei>artnient  nonnally  considers  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  for 
constructed  export  price  (CEP)  sales, 
and  margins  of  25  percent  or  more  for 
export  price  (EP)  sales.  See,  e.g.. 
Preliminary  Critical  Qrcumstances 
Determination:  Honey  from  the  People's 
RepubUc  of  China  (PRC),  60  FR  29824 
(June  6,  1995)  (Honey).  Since  the 
company  specific  margins  for  EP  sales 
in  our  preliminary  determination  for 
carbon  steel  plate  are  greater  than  25 
percent  for  Azovstal  and  Ilyich,  we  have 
imputed  knowledge  of  dumping. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  Department  normally  will 
look  to  the  preliminary  injury 
determination  of  the  ITC.  If  the  ITC 
finds  a  reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injury  by  reason  of 
dumped  imports  during  the  critical 
circumstances  period — the  90-day 
period  beginning  with  the  initiation  of 
the  investigation  (see  19  CFR  353.16(g)). 
If,  as  in  this  case,  the  ITC  preliminarily 
finds  threat  of  material  injury  (See  Cut- 
to-Length  Carbon  Steel  Plate  from 
China,  Russia,  South  Africa,  and 
Ukraine.  U.S.  International  Trade 
Commission,  December  1996),  the 
Department  will  also  consider  the  extent 
of  the  increase  in  the  volume  of  imports 
of  the  subject  merchandise  during  the 
critical  circumstances  period  and  the 
magnitude  of  the  margins  in 
determining  whether  a  reasonable  basis 
exists  to  impute  knowledge  that 
material  injury  was  likely. 

In  this  case,  imports  of  Ukrainian 
plate  increased  45  percent  in  the  three 
months  following  the  initiation  of  the 
investigation  when  compared  to  the 
three  months  immediately  preceding 
initiation,  or  three  times  the  level  of 
increase  needed  to  find  "massive 
imports"  during  the  same  period  (see 
below).  Furthermore,  we  have 
preliminarily  found  margins  of  99.59 
percent  for  Azovstal  and  176.76  percent 
for  Ilyich. 

Based  on  the  ITC's  preliminary 
determination  of  threat  of  injury,  the 
increase  in  imports  noted  above,  and  the 
high  preUminary  margins,  the 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  the  importer  knew  or  should  have 


known  that  there  was  likely  to  be 
material  injury  by  means  of  sales  of  the 
subject  merchandise  at  less  than  fair 
value. 

To  determine  whether  imports  were 
massive  over  a  relatively  short  time 
period,  the  Department  typically 
compares  the  import  volume  of  the 
subject  merchandise  for  the  three 
months  immediately  preceding  and 
following  the  initiation  of  the 
proceeding.  See  19  CFR  353.16(g). 
Pursuant  to  19  CFR  353.16(f)(2),  the 
Department  will  consider  an  increase  of 
15  percent  or  more  in  the  imports  of  the 
subject  merchandise  over  the  relevant 
period  to  be  massive. 

As  noted,  imports  of  the  subject 
merchandise  increased  45  percent 
during  the  relevant  period,  and  thus  we 
determine  that  imports  have  been 
massive. 

Thus,  because  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  the  importer  knew  or 
should  have  known  that  Ukrainian 
exporters  were  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  that 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  time  period,  we  preliminarily 
determine  that  critical  circimistances 
exist  for  Avostal  and  Ilyich. 

For  companies  subject  to  the  Ukraine- 
wide  rate  (i.e.,  companies  which  did  not 
respond  to  the  Department's 
questionnaire),  we  are  imputing 
knowledge  based  on  the  Ukraine-wide 
rate,  and  determine,  based  on  facts 
available,  that  there  were  massive 
imports  of  certain  cut-to-length  carbon 
steel  plate  by  companies  that  did  not 
respond  to  the  Department's 
questionnaire.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  exist  with  regard  to  these 
companies. 

We  find  that  critical  circumstances 
exist  for  cut-to-length  carbon  steel  plate 
sales  by  all  Ukrainian  exporters. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  Uquidation  of  all 
imports  of  subject  from  Ukraine,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date 
ninety  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  Customs 
Service  to  require  a  cash  deposit  or  the 


posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  EP,  as  indicated 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporter 


Azovstai  

Ilyich 

UKraine-wide  rate 


Weighted- 
average 

margin  per- 
centage 


99.59 
176.76 
237.91 


Ukraine-Wide  Rate 

A  Ukraine-wide  rate  has  been 
assigned  to  certain  cut-to- length  carbon 
steel  plate  based  on  the  average  margin 
contained  in  the  petition,  as  amended 
by  the  Department.  The  Ukraine- wide 
rate  applies  to  all  entries  of  subject 
merchandise  except  for  entries  from 
exporters/producers  that  are  identified 
individually  above. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  the  domestic 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reasons  of  imports, 
or  sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

Public  Comment 

In  accordance  with  19  CFR  353.38 
(1996),  case  briefs  or  other  written 
comments  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than  50 
days  after  the  publication  of  this 
preliminary  determination,  and  rebuttal 
briefs,  no  later  than  five  days  after  the 
filing  of  case  briefs.  A  list  of  authorities 
used  and  a  summary  of  arguments  made 
in  the  briefs  should  accompany  these 
briefs.  Such  simunary  should  be  limited 
to  five  pages  total,  including  footnotes. 
We  will  hold  a  pubUc  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  The 
hearing  will  be  held  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  DC  20230.  time.  date,  and 
room  to  be  determined.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 
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Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  E)epartment 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  nimiber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR 
353.38(b)(1996).  oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
If  this  investigation  proceeds  normally, 
we  wiU  make  our  final  determination  by 
August  18, 1997. 

Tnis  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  3, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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!  h«-  Appiu  dbl»  statuip  diid  ReKuiations 

Unless  otherwise  indicated,  ail 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  in 
reference  to  the  regulations,  codified  at 
19  CFR  part  353,  as  they  existed  on 
April  1, 1996. 


Preliminary  Determination 

We  determine  preliminarily  that 
certain  cut-to-length  carbon  steel  plate 
from  South  Africa  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Act.  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  64051,  December  3. 
1996).  the  following  events  have 
occurred: 

On  December  19,  1996.  the  United 
States  International  Trade  Commission 
(FTC)  issued  an  affirmative  preliminary 
determination  in  this  case  (see  ITC 
Investigations  Nos.  731-TA-753-756). 
The  ITC  found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  South  Africa  of  certain  cut-to- 
length  carbon  steel  plate. 

On  December  20,  1996,  the 
Department  issued  its  antidumping 
questionnaires  to  the  following 
companies  identified  by  petitioners  as 
possible  e.xporters  of  the  subject 
merchandise:  Iscor  Limited  (Iscor)  and 
Highveld  Steel  and  Vanadium 
Corporation  Limited  (Highveld).  The 
questionnaire  is  divided  into  four 
sections.  Section  A  requests  general 
information  concerning  a  company's 
corporate  structiue  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  request  home  market 
sales  listings  and  U.S.  sales  listings, 
respectively.  Section  D  requests 
information  on  the  cost  of  production 
'  (COP)  of  the  foreign  like  product  and 
constructed  value  (CV)  of  the  subject 
merchandise. 

The  Department  conducted 
questionnaire  presentations  at  Iscor  on 
January  21-22, 1997,  and  at  Highveld  on 
January  23-24, 1997. 

In  February  1997,  Iscor  and  Highveld 
submitted  responses  to  sections  A,  B, 
and  C  of  the  questionnaire.  We  issued 
supplemental  questionnaires  to  the 
respondents  in  March  1997,  and 
received  supplemental  questionnaire 
responses  from  both  companies  in  April 
1997. 

On  February  12, 1997,  Highveld 
requested  that  the  Department  use 
actual  unadjusted  daily  exchange  rates 
when  performing  currency  conversions 
because  of  depreciation  of  the  South 
African  rand  relative  to  the  U.S.  dollar 
during  the  POI.  Petitioners  objected  to 
Highveld's  request  on  February  24, 


1997,  arguing  that  Highveld  failed  to 
demonstrate  that  proper  grounds  exist 
for  the  Department  to  consider  the 
fluctuation  in  the  rand  during  the  POI. 
On  March  5, 1997,  Highveld  responded 
to  petitioners'  rebuttal.  [See  currency 
conversion  section  below.) 

On  March  28, 1997,  we  postponed  the 
preliminary  determination  until  not 
later  than  May  14,  1997  (62  FR  14887). 
because  we  determined  this 
investigation  to  be  extraordinarily 
complicated  within  the  meaning  of 
section  733(c)(1)(B)  of  the  Act. 

On  March  31,  1997.  petitioners 
alleged  that  both  Highveld  and  Iscor  had 
made  sales  in  the  home  market  at  prices 
that  were  below  the  cost  of  production 
(COP),  pursuant  to  section  773(b)  of  the 
Act.  On  April  9,  1997.  the  Department 
requested  that  petitioners  provide 
additional  information  regarding  their 
allegation  on  Iscor.  The  petitioners 
supplied  the  requested  supplemental 
information  on  April  11.  1997.  After 
analyzing  petitioners'  allegations,  the 
Department  determined  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  Highveld  and  Iscor  had  made  home 
market  sales  at  prices  below  the  cost  of 
production.  On  May  1, 1997,  the 
Department  initiated  a  COP 
investigation  of  Highveld.  On  May  7. 
1997,  the  Department  initiated  a  COP 
investigation  of  Iscor.  {See 
memorandum  from  Linda  Ludwig  to 
Richard  O.  Weible  dated  May  1,  1997, 
and  May  7,  1997,  respectively,  on  file  in 
the  Central  Records  Unit.  Room  B-099 
of  the  Etepartment  of  Commerce.) 

As  a  result  of  the  Department's 
initiation  of  cost  of  production 
investigations,  the  Department 
requested,  on  May  1.  1997  and  May  7, 
1997.  respectively,  that  Highveld  and 
Iscor  answer  Section  D  of  the  original 
questionnaire.  The  Department 
extended  Highveld's  and  Iscor's  time  to 
respond  to  Section  D  of  the 
questionnaire  to  May  30, 1997  and  June 
4,  1997.  respectively.  Accordingly,  we 
are  not  able  to  include  a  COP  analysis 
in  our  preliminary  determination.  We 
will  analyze  the  respondents'  COP  and 
CV  data  for  our  final  detennination. 

On  April  15.  1997,  petitioners 
submitted  a  request  that  the  scope  of 
their  petitions  be  amended  to  include 
three  items — plate  in  coil;  pbi  i  made  to 
carbon  plate  specifications  regardless  of 
alloy  content;  and  plate  sold  to  nominal 
plate  thicknesses  whose  actual 
thickness  is  slightly  less  than  the 
tliickness  of  plate  but  within  specified 
thickness  tolerances.  With  respect  to 
plate  in  coil,  petitioners  maintain  that 
this  product  has  essentially  the  same 
physical  characteristics  and  end  uses  as 
cut-to-length  plate.  Petitioners  further 
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claim  that  a  post-initiation  shift  has 
occurred  in  the  pattern  of  trade  from 
cut-to-length  plate  to  plate  in  coil  form, 
and  that  such  a  development  indicates 
that  any  eventual  order  on  cut-to-length 
plate  will  he  susceptible  to 
circumvention.  Petitioners  submitted 
additional  information  on  May  9. 1997. 
Respondents  submitted  extensive 
rebuttal  comments  on  April  25, 1997, 
and  May  30.  1997. 

Because  of  the  very  recent  submission 
of  arguments  on  these  complex  and 
technical  subjects,  we  were  unable  to 
fully  analyze  all  of  the  relevant 
information  on  the  record  prior  to  this 
preliminary  determination.  In  order  to 
fully  examine  petitioners'  claims,  we 
intend  to  carefully  examine  all  evidence 
and  aigimient  on  the  record  regarding 
this  matter  and  issue  a  decision  as  soon 
as  possible. 

On  April  30. 1997  (62  FR  23433)  we 
further  postponed  the  preliminary 
determination  until  not  later  than  June 
3.  1997. 

On  May  12.  1997.  petitioners 
provided  comments  on  deficiencies  in 
Iscor's  response  to  the  Department's 
questionnaire,  including  Iscor's  failure 
to  provide  several  expense  items  on  a 
transaction  specific  basis.  The 
Department  has  reviewed  the  allocation 
methodology  reported  by  Iscor  for  these 
items  and  has  decided  that  for  purposes 
of  the  preliminary  determination  we 
will  allow  the  reported  expense  and  cost 
data.  However,  at  verification  the 
Department  will  analyze  the  reported 
allocation  methodology  and  examine 
Iscor's  statement  that  it  is  unable  to 
provide  expense  and  cost  data  on  a 
transaction  specific  basis. 

Pustponement  of  Final  Determination 
md  Extension  of  ProYisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  May  14,  1997,  Higbveld  and 
Iscor  requested  that  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination.  Our 
preliminary  determination  is 
affirmative,  and  Highveld  and  Iscor 
account  for  a  significant  proportion  of 
exports  of  the  siibject  merchandise.  In 
addition,  we  are  not  aware  of  the 
existence  of  any  compelling  reasons  for 
denying  this  request.  As  a  result  we  are 
granting  the  postponement  request,  in 
accordance  with  section  735(a)(2)(AJ  of 
the  Act.  Therefore,  the  final 
determination  will  be  due  not  later  than 
135  days  after  the  pubUcation  of  this 
prehminary  determination.  (See 
memorandum  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa  dated  May  28, 
1997.)  Suspension  of  liquidation  will  be 
extended  accordingly.  See  Preliminary 


Determination  of  Sales  at  Less  Than  Fair 
Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled 
from  Japan,  61  FR  8029  (March  1. 1996). 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances.  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measiires  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060. 
7208.51.0030.  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000. 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  aui 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  iBTsstigatioii 

The  period  of  investigation  fPOI)  is 
October  1,  1995.  throu^  September  30, 
1996.  The  period  of  this  investigation 
comprises  each  exporter's  four  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition. 

Fair  Value  Compariaoas 

To  determine  whether  sales  of  the 
subject  merchandise  by  respondents  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  Export 
Price  (EP)  or  Constructed  Export  Price 


(CEP),  where  appropriate,  to  the  Normal 
Value  (NV),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  the  weighted  average  EPs  or 
CEPs  to  weighted-average  NVs  during 
the  POI.  In  determining  averaging 
groups  for  comparison  purposes,  we 
considered  the  appropriateness  of  such 
factore  as  physical  characteristics  and 
level  of  trade. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  produced  in  South  Africa  by  the 
respondents  and  sold  in  the  home 
market  during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  Usted  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
paint,  quality,  specification  and/or 
grade,  heat  treatments,  standard 
thickness,  standard  width,  whether  or 
not  checkered,  and  descaling.  It  is  our 
practice  where  sales  were  made  in  the 
home  market  on  a  different  weight  basis 
from  the  U.S.  market  (theoretical  versus 
actual  weight),  to  convert  all  quantifies 
to  the  same  weight  basis,  using  the 
conversion  factors  supphed  by  the 
respondents,  before  making  our  fair- 
value  comparisons.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Cut-to-Length  Carbon  Steel  Plate 
from  Finland.  58  FR  37122  (July  9, 
1993)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 
FR  53705  (November  12. 1992.))  For 
Iscor,  we  noted  inexplicable 
discrepancies  between  the  data  reported 
in  the  quantity  and  the  converted 
quantity  fields.  Therefore,  for  the 
preliminary  results  the  converted 
quantities  provided  by  Iscor  were 
disregarded.  Consequently,  we 
conducted  our  analysis  based  on  data 
reported  in  the  quantity  field,  which 
contains  weights  based  on  either  actual 
or  theoretical  weight.  We  are  requesting 
additional  information  from  Iscor  to 
clarify  the  conversion  weights.  We  will 
look  at  this  issue  more  closely  at 
verification  and  invite  parties  to 
conunent  on  it. 


UMI 


Fpdpral  Rp^istpr  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Notices 


31965 


(ii)  Lavel  of  tmde 

To  the  extent  practicable,  we 
determine  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales 
(either  EP  or  CEP).  When  there  are  no 
sales  at  the  same  level  of  trade  we 
compare  U.S.  sales  to  home  market  (or, 
if  appropriate  third  coiintry)  sales  at  a 
different  level  of  trade.  For  both  EP  and 
CEP,  the  relevant  transaction  for  level  of 
trade  is  the  sale  from  the  exporter  to  the 
importer.  While  the  starting  price  for 
CEP  is  that  of  a  subsequent  resale  to  an 
imaffiliated  buyer,  the  construction  of 
the  EP  results  in  a  price  that  would  have 
been  charged  if  the  importer  had  not 
been  affiliated.  The  CEP  is  the  price 
obtained  after  removing  from  the  first 
resale  to  an  independent  U.S.  customer 
profit  and  expenses  deducted  under 
section  772(d)  of  the  Act.  These 
expenses  represent  activities  undertaken 
by,  or  on  behalf  of,  the  affiliated 
importer.  The  deduction  of  expenses 
imder  section  772(d)  will  normally  yield 
a  different  level  of  trade  for  the  CEP 
than  for  the  later  resale  which  is  used 
for  the  starting  price.  Movement 
charges,  and  duties  and  taxes  deducted 
under  section  772(c)  of  the  Act  do  not 
represent  activities  of  the  affiliated 
importer  and  are  not  removed  as  they  do 
not  affect  the  level  of  trade.  The  NTV 
level  of  trade  is  that  of  the  starting  price 
of  sales  in  the  home  market.  When  NV 
is  based  on  constructed  value,  the  level 
of  trade  is  that  of  the  sales  from  which 
we  derive  SG&A  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  final  user  could  be 
an  individual  consumer  or  an  industrial 
user,  but  the  marketing  process  for  all 
goods  starts  with  a  producer  and  ends 
with  a  user.  The  chain  of  distribution 
between  the  two  may  have  many  or  few 
links,  and  somewhere  in  this  process 
the  respondent's  sales  occur.  In  the 
United  States  this  is  generally  to  an 
importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  U.S.  export  markets,  including 
selling  functions,  class  of  customer,  and 
the  extent  and  level  of  selling  expenses 
for  alleged  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  useful  as  they  are 
commonly  used  to  describe  levels  of 
trade  by  respondents,  but  without 
substantiation,  are  insufficient  to 


establish  that  a  claimed  level  of  trade  is 
valid.  An  analysis  of  selling  functions 
substantiates  or  invalidates  claimed 
customer  classifications  based  on  levels 
of  trade.  If  the  claimed  levels  are 
different,  so  should  be  the  selling 
functions  performed  in  selling  to  those 
levels.  Conversely,  if  levels  of  trade  are 
nominally  the  same,  so  should  be  the 
selling  functions  performed.  Different 
levels  of  trade  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even 
substantial  ones,  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  A  difference  in  level  of  trade  is 
characterized  by  purchasers  at  different 
places  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  home  market  sales 
at  a  different  level  of  trade  than  U.S. 
sales,  we  make  a  level-of- trade 
adjustment  if  the  difference  in  level  of 
trade  affects  price  comparabiUty.  Any 
effect  on  price  comparability  is 
determined  by  examining  sales  at 
different  levels  of  trade  in  a  single 
market,  the  home  market.  Any  price 
effect  must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  sales  used  for  comparison 
and  sales  at  the  equivalent  level  of  trade 
of  the  export  transaction.  We  calculate 
the  difference  in  the  average  of  the  net 
prices  of  the  same  models  sold  at 
different  levels  of  trade.  Net  prices  are 
used  because  any  difference  will  be  due 
to  differences  in  level  of  trade  rather 
than  other  factors.  The  average 
difference  in  net  prices  is  used  to  adjust 
the  NV  when  it  is  different  from  the 
level  of  trade  of  the  export  sale.  If  there 
is  a  pattern  of  no  price  differences,  then 
the  difference  in  level  of  trade  does  not 
have  a  price  effect,  and  no  adjustment 
is  necessary. 

In  terms  of  granting  a  CEP  offset,  the 
statute  also  provides  an  adjustment  to 
NV  if  it  is  compared  to  U.S.  sales  at  a 
different  level  of  trade,  provided  the  NV 
level  is  more  remote  from  the  factory, 
and  we  are  unable  to  determine  whether 
there  is  or  is  not  a  price  effect  of 
different  levels  of  trade  in  the  home 
market.  This  latter  situation  can  occur 
where  there  is  no  home  market  level  of 
trade  equivalent  to  the  U.S.  sales  level, 
or  where  there  is  an  equivalent  home 
market  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect.  The  CEP  offset  is  the  lower 
of  the  two  foUowdng: 

•  The  indirect  selling  expenses  on  the 
home  market  sale;  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calculate  CEP. 


The  CEP  offset  is  not  automatic  each 
time  export  price  is  constructed.  It  is 
only  applicable  when  the  level  of  trade 
of  the  affiliated  importer  is  less 
advanced  than  the  level  of  trade  of  the 
home  market  piux:haser,  and  the 
available  data  do  not  provide  an 
appropriate  basis  for  determining 
whether  there  is  an  effect  on  price 
comparabiUty. 

Iscor  did  not  claim  a  difference  in 
level  of  trade  between  its  U.S.  (EP)  and 
home  market  sales.  Its  response 
indicates  that  there  are  significant 
differences  between  the  selling 
functions  it  performs  for  sales  to  its 
unaffiliated  U.S.  customers,  which  are 
resellers,  and  either  home  market  local 
merchants  or  end-users.  Iscor's  sales  to 
U.S.  customers  appear  to  be  at  a 
different  stage  in  the  marketing  process 
from  either  local  merchants  or  end-users 
in  the  home  market.  However,  we  are 
imable  to  determine  if  this  difference  in 
level  of  trade  affects  price 
comparability,  as  all  of  Iscor's  home 
market  sales  are  at  the  same  level  of 
trade.  For  these  preliminary  results,  we 
have  treated  all  of  Iscor's  home  market 
sales  as  being  at  a  single  level  of  trade 
and  we  have  made  no  level  of  trade 
adjustment  when  matching  its  U.S.  sales 
to  these  home  market  sales.  We  wall 
look  at  this  issue  more  closely  at 
verification  and  invite  parties  to 
comment  on  it. 

Highveld  claimed  sales  were  made  in 
the  home  market  at  two  different  levels 
of  trade — large-scale  service  centers/ 
distributors  and  smaller  service  centers/ 
distributors.  Highveld  claims  that  the 
difference  between  these  levels  is  that 
additional  time  is  spent  servicing  the 
larger  service  centers  and  that  they 
receive  preferential  treatment.  Highveld 
claims  that  all  of  its  U.S.  sales  were 
made  at  one  level  of  trade.  That  is, 
Highveld 's  CEP  sales,  after  making  the 
applicable  adjustments,  are  at  the  same 
level  of  trade  as  its  EP  sales. 

Based  on  our  analysis  of  the  seUing 
functions  performed  by  Highveld,  we 
found  that  a  single  level  of  trade  exists 
in  each  market.  We  found  that  with 
respect  to  the  home  market,  large-scale 
service  centers/distributors  and  smaller 
service  centers/distributors  are  not  at 
different  stages  in  the  marketing 
process.  Also,  there  do  not  appear  to  be 
any  significant  differences  in  selling 
functions  between  these  two  groups  of 
customers,  although  Highveld  may 
provide  certain  functions  to  large-scale 
service  centers/distributors  at  a  higher 
intensity. 

We  then  compared  seUing  functions 
in  the  U.S.  market  and  in  the  home 
market.  There  appear  to  be  several 
differences  between  the  selling 


3  1  9BR 


Vol.  62.  No.  112  /  Wednesday,  Jur. 


^'otices 


functions  performed  for  sales  to  U.S. 
and  home  market  customers,  notably 
with  respect  to  just-in-time  delivery, 
advertising,  market  research  and 
product  development,  which  are 
provided  in  the  home  market  but  not  in 
the  United  States.  However,  we  are 
unsure  as  to  whether  U.S.  and  home 
market  sales — both  of  which  include 
sales  to  large  resellers — are  at  different 
stages  in  the  marketing  process.  Nor  is 
there  sufficient  information  on  the 
record  to  determine  the  significance  of 
the  noted  differences  in  selling 
functions.  For  these  preliminary  results 
we  find,  therefore,  that  sales  in  the 
home  market  and  in  the  U.S.  market  are 
at  the  same  level  of  trade  and  that  no 
level  of  trade  adjustment  is  warranted. 
As  there  is  no  difference  in  level  of 
trade,  Highveld  does  not  qualify  for  a 
CEP  offset.  Therefore,  we  made  no 
adjustment.  We  will  look  at  this  issue 
more  closely  at  verification  and  invite 
parties  to  comment  on  it. 

(Hi)  Currency  Conversion 

For  purposes  of  the  preliminary 
determination,  we  made  currency 
conversions  using  the  official  daily 
exchange  rate  in  effect  on  the  date  of  the 
U.S.  sale.  These  exchange  rates  were 
derived  from  actual  daily  exchange  rates 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  (See  Change  in  Policy 
Regarding  Currency  Conversions.  61  FR 
9434  (March  8.  1996.))  Section  773A(a) 
of  the  Act  directs  the  Department  to  use 
a  daily  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars. 
unless  the  daily  rate  involves  a 
"fluctuation. "  In  accordance  with  the 
Department's  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  [See, 
61  FR  at  9435.)  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate,  in  accordance  with  established 
practice.  Further,  section  773A(b)  of  the 
Act  directs  the  Department  to  allow  a 
60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar 
and  was  not  appUcable  in  this  case. 

In  this  investigation,  there  were 
certain  days  of  the  POI  for  which  we 
substituted  the  benchmark  for  the  daily 
rate  because  the  daily  rate  involved  a 


fluctuation.  We  saw  no  reason  in  this 
case  to  deviate  from  established 
practice,  since  South  Afiica  is  not  a 
high-inflation  economy,  and  the  decline 
in  the  rand  was  not  so  precipitous  and 
large  as  to  reasonably  preclude  the 
occurrence  of  fluctuations. 

Export  Price 

We  calculated  the  price  of  United 
States  sales  based  on  EP.  in  accordance 
with  section  772(a)  of  the  Act.  when  the 
subject  merchandise  was  sold  to 
unaffiliated  purchasers  in  the  United 
States  prior  to  the  date  of  importation. 
In  certain  instances,  however,  we 
determined  that  CEP  as  defined  in 
section  772(b)  of  the  Act,  was  a  more 
appropriate  basis  for  the  price  of  the 
United  States  sates.  These  instances 
involved  sales  made  by  Highveld  to  its 
U.S.  affiliate.  Newco  Steel  Trading 
(NST).  which  negotiates  prices  and 
quantities  with  its  U.S.  customers,  and 
sells  the  subject  merchandise  to  the  U.S. 
customers.  Newco  Steel  Trading 
company  operates  as  Highveld's 
exclusive  distributor  for  sales  of  the 
subject  merchandise  in  the  United 
States,  and  as  such,  undertakes  selling 
activities  exceeding  those  of  processing 
sales-related  documentation. 
Specifically.  NST  negotiates  prices  for 
particular  products  with  its  customers 
on  a  case-by-case  basis,  pays  Highveld 
for  the  product  order  based  on  a  price 
agreement,  and  takes  title  to  the 
merchandise  which  is  physically 
transferred  to  U.S.  customers  by 
common  carriers. 

For  both  respondents,  we  calculated 
EP  based  on  packed  prices  to 
unaffiliated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
foreign  inland  freight,  international 
freight,  foreign  brokerage  and  handling, 
marine  insurance,  early  payment 
discounts,  pre-sale  warehousing 
expenses,  and  U.S.  Customs  duties. 

We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  for  the  starting  price 
for  the  foreign  inland  freight,  foreign 
brokerage  and  handling,  international 
freight,  marine  insurance,  U.S.  Customs 
duties,  commissions,  inventory  carrying 
expenses,  credit  expenses,  and  indirect 
selling  expenses.  Finally,  we  made  an 
adjustment  for  the  amount  of  profit 
allocated  to  these  expenses,  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 


quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  the  price  which  the 
foreign  Uke  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  We  excluded 
from  our  analysis  a  Umited  number  of 
reported  home  market  sales  made  by 
Iscor  to  a  member  country  of  the 
Southern  African  Customs  Union, 
which  we  determined  were  not  home 
market  sales. 

Where  appropriate,  we  deducted 
rebates,  discounts,  credit,  inland  freight, 
pre-sale  warehousing,  and  packing.  We 
also  made  adjustments,  where 
appropriate,  for  home-market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  EP  and  CEP 
comparisons.  In  comparisons  to  EP  and 
CEP  sales,  we  increased  NV  by  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  of  the  Act.  We  also 
made  adjustments  to  NV  for  physical 
differences  in  merchandise  ("diffmer"). 
The  Department  notes  that  it  has  certain 
questions  regarding  the  diffmer 
adjustments  calculated  from  Highveld's 
reported  data.  In  particular,  significantly 
different  diffiner  adjustments  were 
calculated  for  pairs  of  U.S.  and  home 
market  product  codes,  which  apparently 
differed  only  by  the  same  difference  in 
specification.  We  will  look  further  at 
this  issue  at  verification  and  invite 
comments  from  interested  parties. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  EP  or  CEP.  as  indicated  in  the 
chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 
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Manufacturer/producer/exporter 


Highveld 

Iscor  

Another 


Weighted- 
average 

margin  per- 
centage 


15.77 
31.45 
23.77 


Dated:  June  3, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  97-15292  Filed  6-10-97;  8:45  am) 

BtLLVIQ  CODE  3610-06-P 


rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
detennination.  If  our  final 
detennination  is  affirmative,  the  ITC 
will  detennine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
detennination  or  45  days  after  our  final 
detennination  whether  these  imports 
are  materially  injuring,  or  threatened 
with  material  injury,  by  reason  of 
imports,  or  sales  (or  the  likelihood  of 
sales)  for  importation,  of  the  subject 
merchandise. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
Friday,  September  5, 1997,  and  rebuttal 
briefs,  no  later  than  Friday,  September 
12, 1997.  A  Ust  of  authorities  used  and 
a  summary  of  argiunents  made  in  the 
briefs  should  accompany  these  briefs. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  We  will 
hold  a  public  hearing,  if  requested,  to 
afi^ord  interested  parties  an  opportunity 
to  comment  on  argtiments  made  in  case 
or  rebuttal  briefs.  At  this  time,  the 
hearing  is  scheduled  for  Friday, 
September  19, 1997,  time  and  place  to 
be  determined,  at  the  U.S.  E)epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  nimiber  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b)  oral 
presentations  will  be  fimited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  detennination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

Tliis  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 
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AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

EFFECnVF -A'F    '         11,1997. 
FOR  FURTHER  iNf  OPMATKX  CONTACT: 
Nithya  Nagarajan,  Eugenia  Chu,  or  Yury 
Beyzarov,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0193,  (202)  482-3964,  or 
(202)  482-2243,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  codified  at  19 
CFR  part  353  (April  1,  1996). 

Preliminary  Determination 

We  determine  preliminarily  that 
certain  cut-to-length  carbon  steel  plate 
from  the  Russian  Federation  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  are  showTi  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  64051,  December  3, 
1996),  the  following  events  have 
occurred: 

On  December  19,  1996,  the  United 
States  International  Trade  Commission 
(ITC)  issued  an  affirmative  preliminary 
determination  in  this  case  [see  ITC 


Investigations  Nos.  731-TA-753-756). 
The  ITC  found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  the  Russian  Federation  of  certain 
cut-to-length  carbon  steel  plate. 

The  Department  issued  its 
antidumping  questionnaires  to  the 
Russian  Embassy  on  December  20, 1996, 
and  requested  the  Embassy  to  forward 
the  documents  to  all  Russian  producers/ 
exporters  of  certain  cut-to-length  carbon 
steel  plate,  as  well  as  to  manufacturers 
who  produced  the  subject  merchandise 
for  companies  who  were  engaged  in 
exporting  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation.  We  requested  the 
Embassy  to  inform  these  companies  that 
they  must  respond  by  the  due  dates.  We 
also  sent  courtesy  copies  to  the 
companies  whose  names  and  complete 
addresses  had  been  identified  in  the 
petition. 

On  January  8,  1997,  the  Department 
conducted  a  questionnaire  presentation 
in  the  Russian  Federation.  Attending  the 
presentation  were  officials  from  the 
Russian  Ministry  of  Foreign  Economic 
Relations  and  potential  producers/ 
exporters  of  certain  cut-to-length  carbon 
steel  plate. 

On  January  10, 1997,  Geneva  Steel 
Company  and  Gulf  States  Steel 
Company  (petitioners),  alleged  that 
critical  cinmmstances  exist  with  respect 
to  imports  of  certain  cut-to- length 
carbon  steel  plate  fit>m  the  Russian 
Federation.  This  issue  is  addressed  in 
the  "Preliminary  Determination  of 
Critical  Circiunstances"  section  of  this 
notice. 

On  February  6, 1997,  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  published, 
pubUcly  available  information  for  the 
Department  to  consider  when  valuing 
the  factors  of  production  and  for 
surrogate  country  selection.  We  received 
comments  from  interested  parties  at  the 
end  of  February  1997. 

In  January  and  February  1997,  one 
Russian  company,  JSC  Severstal 
(Severstal),  submitted  responses  to 
sections  A,  C,  and  D  of  the 
questionnaire.  Severstal  is  a  Russian 
exporter  of  subject  merchandise.  We 
issued  supplemental  questionnaires  to 
this  respondent  company  on  March  7, 
1997  and  received  completed  responses 
on  April  4,  and  11,1997. 

Severstal  reported  that  it  sold  subject 
merchandise  through  unrelated  trading 
companies  at  the  port  of  export  in 
Russia  or  the  Baltic  states.  In  fight  of 
this  fact,  the  Department  concluded  that 
clarification  was  required  as  to  whether 
these  resellers  sold  additional  subject 
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merchanaise  lunreponea  uy  me 
respondents)  to  the  United  States. 
Therefore,  in  March  1997,  we  also 
issued  trading  company  questionnaires 
to  Severstal's  resellers.  However,  we 
received  no  responses. 

Also  in  Marcn,  in  response  to  the 
Russian  government's  comments  on 
Russia's  nonmarket  economy  (NME) 
status,  the  Department  issued  the 
Russian  government  a  questionnaire  to 
clarify  whether  the  Russian  Federation's 
NME  status  should  be  revoked. 
However,  on  March  28, 1997,  the 
Russian  Federation  informed  the 
Department  that  it  will  not  be  seeking 
market-economy  status  in  this 
proceeding.  This  issue  is  addressed  in 
the  "Nonmarket  Economy  Country 
Status  "  section  of  this  notice. 

Except  for  Severstal,  none  of  the  other 
companies  served  with  a  questionnaire 
responded  to  the  Department's  original 
questiormaire. 

On  April  15,  1997,  petitioners 
submitted  a  request  that  the  scope  of 
their  petitions  be  amended  to  include 
three  items — plate  in  coil;  plate  made  to 
carbon  plate  specifications  regardless  of 
alloy  content;  and  plate  sold  to  nominal 
plate  thicknesses  whose  actual 
thickness  is  shghtly  less  than  the 
thickness  of  plate  but  within  specified 
thickness  tolerances.  With  respect  to 
plate  in  coil,  petitioners  maintain  that 
this  product  has  essentially  the  same 
physical  characteristics  and  end  uses  as 
cut-to-lenglh  plate.  Petitioners  further 
claim  that  a  post-initiation  shift  has 
occurred  in  \he  pattern  of  trade  from 
cut-to-length  plate  to  plate  in  coil  form, 
and  that  such  a  development  indicates 
that  any  eventual  order  on  cut-to-length 
plate  will  be  susceptible  to 
circumvention.  Petitioners  submitted 
additional  information  on  May  9, 1997. 
Respondents  submitted  extensive 
rebuttal  comments  on  April  25, 1997, 
and  May  30, 1997. 

Because  of  the  very  recent  submission 
of  arguments  on  these  complex  and 
technical  subjects,  we  were  unable  to 
fully  analyze  all  of  the  relevant 
information  on  the  record  prior  to  this 
preliminary  determination.  In  order  to 
fully  examine  petitioners'  claims,  we 
intend  to  carefully  examine  all  evidence 
and  argimient  on  the  record  regarding 
this  matter  and  issue  a  decision  as  soon 
as  possible. 

On  April  30. 1997  (62  FR  23433)  we 
further  postponed  the  preliminary 
determination  until  not  later  than  Jime 
3, 1997. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 


(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000.  7210.90.9000, 
7211.13.0000.  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1,  1996,  through  September  30, 
1996. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the 
Russian  Federation  as  a  nonmarket 
economy  country  (NME)  in  all  past 
antidumping  investigations  and 
administrative  reviews  (see,  e.g.. 
Titanium  Sponge  from  the  Russian 
Federation:  Preliminary  Results  of 
Antidumping  Administrative  Review, 
62  FR  25920  (May  12,  1997);  Notice  of 
Final  Determination  of  Sale  at  Less 
Than  Fair  Value:  Pure  Magnesium  and 
Alloy  Magnesium  from  the  Russian 
Federation,  60  FR  16440  (March  30, 
1995);  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  the  Final 
Determination:  Ferrovanadium  and 
Nitridid  Vanadium  from  the  Russian 


Federation,  60  FR  438  (January  4, 
1995)).  A  designation  as  an  NME 
remains  in  effect  until  it  is  revoked  by 
the  Department  (see  section  771(18)(C) 
of  the  Act).  Therefore,  for  this 
preliminary  determination,  the 
Department  will  continue  to  treat  the 
Russian  Federation  as  an  NME. 

On  January  9,  1997  the  Russian 
Federation  submitted  a  filing,  on  the 
record,  requesting  market  economy 
status.  The  filing  consisted  of  a  letter 
and  several  Russian  laws.  On  March  25, 
1997,  the  Department  drafted  a 
questionnaire  addressed  to  the 
Department  of  the  Ministry  for  Foreign 
Economic  Relations  of  the  Russian 
Federation  requesting  additional 
information  for  Market  Economy  Status. 
On  April  22, 1997,  the  Department 
contacted  the  Russian  embassy  via 
telephone  regarding  the  Department's 
questionnaire  on  market  economy 
status.  The  Embassy  conveyed  to 
Department  personnel  that  the  Russian 
Federation  will  not  be  seeking  market 
economy  status  in  this  proceeding. 
Thus,  the  E)epartment  will  continue  to 
treat  the  Russian  Federation  as  an  NME. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)  of 
the  Act  directs  the  Department  in  most 
circumstances  to  base  normal  value 
(NV)  on  the  NME  producer's  factors  of 
production,  valued  in  a  surrogate 
market-economy  country  or  countries 
considered  appropriate  by  the 
Department.  In  accordance  with  section 
773(c)(4),  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market-economy  countries  that  are 
comparable  in  terms  of  economic 
development  to  the  NME  country  and 
are  significant  producers  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the  NV 
section  below. 

The  Department  has  determined  that 
Tunisia,  Peru,  Poland,  Venezuela, 
Brazil,  South  Africa,  and  Turkey  are 
countries  comparable  to  the  Russian 
Federation  in  terms  of  overall  economic 
development.  See  Policy  Memorandimi, 
dated  January  29, 1997. 

According  to  the  available 
information  on  the  record,  we  have 
determined  that  Brazil  is  an  appropriate 
surrogate  because  it  is  at  a  comparable 
level  of  economic  development  and  is  a 
significant  producer  of  comparable 
merchandise.  Furthermore,  there  is  a 
wide  array  of  publicly  available 
information  for  Brazil.  Accordingly,  we 
have  calculated  NV  using  Brazilian 
prices  to  value  the  Russian  producers' 
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factors  of  production,  when  available 
and  where  appropriate.  We  have 
obtained  and  relied  upon  public 
information  wherever  possible. 

Separate  Rates 

The  Department  presumes  that  a 
single  dumping  margin  is  appropriate 
for  all  exporters  in  a  non  market 
economy  country.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Silicon  Carbide  from  the  People's 
Republic  of  China.  59  FR  22585  (May  2, 
1994)  (Silicon  Carbide).  The  Department 
may,  however,  consider  requests  for  a 
separate  rate  from  individual  exporters. 
Severstal  has  requested  a  separate, 
company-specific  rate.  The  claimed 
ownership  structure  of  Severstal  during 
the  POI  is  that  of  a  publicly  owned  joint 
stock  compeiny,  where  the  state  owns 
20%  of  the  shares. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
goverrunent  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6,  1991)  (Sparklers)  and 
amplified  in  Silicon  Carbide.  Under  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  nonmarket 
economy  cases  only  if  a  respondent  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
export  activities.  For  a  complete 
analysis  of  separate  rates,  see  Separate 
Rates  Memorandum,  dated  June  3, 1997. 

1.  Absence  of  De  Jure  Control 

An  individual  company  may  be 
considered  for  separates  rates  if  it  meets 
the  following  de  jure  criteria:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
The  respondents  have  placed  on  the 
administrative  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control.  These  documents  include 
laws,  regulations,  and  provisions 
enacted  by  the  central  government  of 
the  Russian  Federation,  describing  the 
deregulation  of  Russian  enterprise  as 
well  as  the  deregulation  of  the  Russian 
export  trade,  except  for  a  list  of  products 
that  may  be  subject  to  central 
government  export  constraints. 
Respondents  claim  that  the  subject 
merchandise  is  not  on  this  list.  This 
information  supports  a  preliminary 
finding  that  there  is  an  absence  of  de 


jure  government  control.  See  Separate 
Rates  Memorandum,  dated  June  3,  1997. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
("EP")  are  set  by  or  subject  to  the 
approval  of  a  governmental  authority; 
(2)  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

Severstal  has  asserted  the  following: 
(1)  It  establishes  its  own  EPs;  (2)  it 
negotiates  contracts,  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  it  selects  its  own 
management;  and  (4)  it  retains  the 
proceeds  of  its  export  sales,  uses  profits 
according  to  its  business  needs,  and  has 
the  authority  to  sell  its  assets  and  to 
obtain  loans.  In  addition,  Severstal's 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  This  information 
supports  a  preliminary  finding  that 
there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 

Consequently,  we  determine 
preliminarily  that  Severstal  meets  the 
criteria  for  application  of  separate  rates. 
See  Separate  Rates  Memorandum,  dated 
June  3,  1997. 

The  Russia- Wide  Rate 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  certain  cut-to-length  carbon  steel 
plate  from  the  Russian  Federation  is 
greater  than  the  total  quantity  and  value 
of  steel  plate  reported  by  all  Russian 
companies  that  submitted  responses. 
Given  this  discrepancy,  we  conclude 
that  not  ail  exporters  of  Russian  cut-to- 
length  carbon  steel  plate  responded  to 
our  questionnaire.  Accordingly,  we  are 
applying  a  single  antidimiping  deposit 
rate — the  Russia-wide  rate — to  all 
exporters  in  the  Russian  Federation 
(other  than  Severstal),  based  on  our 
presumption  that  those  respondents 
who  failed  to  respond  constitute  a  single 
enterprise  and  are  under  conmion 
control  by  the  Russian  Federation 
government.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  from  the  People's 


Republic  of  China,  61  FR  19026  (April 
30,  1996). 

This  Russia-wide  antidumping  rate  is 
based  on  adverse  facts  available.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person  (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  •   •   *  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
tide." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  E)epartment  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  the  information  drawn  from 
the  petition. 

As  discussed  above,  all  Russian 
exporters  that  do  not  qualify  for  a 
separate  rate  are  treated  as  a  single 
enterprise.  Because  some  exporters  of 
the  single  enterprise  failed  to  respond  to 
the  Department's  requests  for 
information,  that  single  enterprise  is 
considered  to  be  imcooperative.  In  such 
situations,  the  Department  generally 
selects  as  total  facts  available  either  the 
higher  of  the  average  of  the  margin  from 
the  petition  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  In  the  present  case,  the 
average  margin  in  the  petition  is  higher 
than  the  one  calculated  rate. 
Accordingly,  the  Department  has  based 
the  Russia-wide  rate  on  information  in 
the  petition.  In  this  case,  the  average 
petition  rate  is  185.00  percent. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonable  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA 
clarifies  that  the  petition  is  "secondary 
information"  and  that  "corroborate" 
means  to  determine  that  the  information 
used  has  probative  value.  See  SAA  at 
870. 
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In  accordance  with  section  776(c)  of 
the  Act,  we  corroborated  the  margins  in 
the  petition  to  the  extent  practicable. 
The  information  contained  in  the 
petition  shows  that  petitioners 
calculated  export  price  based  on  two 
methods:  (1)  The  import  values  declared 
to  the  U.S.  Customs  Service;  and  (2)  an 
average  export  price  derived  from  actual 
U.S.  selling  prices  known  to  petitioners. 
We  compared  the  starting  prices  used  by 
petitioners  less  the  importer  mark-ups 
against  prices  derived  from  U.S.  import 
statistics  and  found  that  the  two  sets  of 
prices  were  consistent.  We  also 
compared  the  movement  charges  used 
in  the  petition  with  the  surrogate  values 
used  by  the  Department  in  its  margin 
calculations  and  found  them  to  be 
consistent. 

The  information  in  the  petition  with 
respect  to  the  normal  value  (NV)  is 
based  on  factors  of  production  used  by 
the  petitioners  in  the  production  of  steel 
plate.  Petitioners  submitted  usage 
amounts  for  materials,  labor  and  energy, 
adjusted  for  known  differences  in 
production  efficiencies.  Petitioners 
submitted  three  cost  models  in  the 
petition:  1)  Basic  Oxygen  Furnace  (BOF) 
Cost  Model;  2)  Open-Hearth  Furnace 
Cost  Model;  and  3)  Weighted  Average 
Normal  Value  of  the  BOF  and  Open- 
Hearth  methods  to  account  for 
differences  between  the  production 
processes  of  petitioners  and  potential 
respondents. 

The  margins  in  the  petition  ranged 
from  139.97  to  230.38  percent  obtained 
by  comp)aring  the  normal  values  to  the 
export  price  developed  from  customs 
values  and  to  export  prices  developed 
from  actual  U.S.  price  quotes.  For  each 
method,  petitioners  submitted  estimated 
dumping  margins  for  the  BOF  method, 
the  open-hearth  method  and  a  weighted 
average  of  the  two.  For  more  detail,  see 
Corroboration  Memorandum,  dated  June 
3,  1997. 

Fair  Value  Comparisons 

To  determine  whether  certain  cut-to- 
length  carbon  steel  plate  from  the 
Russian  Federation  sold  to  the  United 
States  by  the  Russian  exporters 
receiving  separate  rates  were  made  at 
less  than  fair  value,  we  compared  the  EP 
to  the  NV,  as  specified  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Export  Price 

For  Severstal,  we  calculated  EP  in 
accordance  with  section  772(a]  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
impxirtation  and  constructed  export 
price  (CEP)  methodology  was  not 


otherwise  indicated.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  factors  of  production. 

We  made  adjustments  as  follows:  We 
calculated  EP  based  on  packed,  FOB 
prices  to  the  port  of  loading  on  the 
Russian  territory.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  brokerage  and  handling. 
However,  because  theso  services  were 
provided  by  the  Russian  port,  these 
services  were  assigned  a  surrogate  value 
as  available  from  BraziUan  pubUcly 
available  published  data. 

Normal  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
factory  in  the  Russian  Federation  which 
produced  the  cut-to-length  carbon  steel 
plate  sold  by  Severstal.  We  valued  all 
the  input  factors  using  publicly 
available  published  information  as 
discussed  in  the  Surrogate  Country 
section  of  this  notice. 

Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax-exclusive 
domestic  prices  in  the  surrogate 
country.  Where  we  were  not  able  to  rely 
on  domestic  prices,  we  used  import 
prices  to  value  factors.  As  appropriate, 
we  adjusted  input  prices  to  make  them 
delivered  prices.  For  those  values  not 
contemporaneous  with  the  POI.  we 
adjusted  for  inflation  using  wholesale 
price  indices  or,  in  the  case  of  labor 
rates,  consimier  price  indices,  published 
in  the  International  Monetary  Fund's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  Factors  Memorandum. 

To  value  coal,  coke,  iron,  lime,  ferro 
alloys,  packing  materials  (locks),  and 
scrap,  we  used  public  information  from 
the  latest  data  published  by  the  United 
Nations  for  1996  (Conunodity  Trade 
Statistics  1994,  3  Brazil  Rev.  1995,  at 
19).  For  limestone,  we  used  information 
from  Commodity  Trade  Statistics  1993, 
Brazil  Rev.  3,  United  Nations,  1994.  For 
packing  (bands),  we  used  information 
reported  in  data  &t)m  the  1992  UN 
Import  Statistics;  Taken  from  the 
Department  of  Commerce  NME  Factors 
Index,  case  A-821-805. 

For  natural  gas,  we  relied  on  public 
information  reported  in  the  Diario 
Oficial  No.  180,  September  27,  1995.  For 
electricity,  we  relied  upon  pubUc 
information  from  the  September  27, 
1995  Official  PubUcation  of  the 


Brazilian  Government  to  obtain  an 
average  price  for  electricity. 

To  value  rail  transport  for  coal  and  for 
iron  ore,  we  used  public  information 
reported  in  the  July  1996  Cargo  and 
Transport  Magazine  (Confederaco 
Nacional  de  Transporte  Brazil).  The 
exchange  rate  used  was  .9970  US$/R$. 
The  source  for  the  exchange  rate  for  rail 
transport  was  obtained  from  the  IMF's 
International  Financial  Statistics, 
January  4997,  for  the  average  during  the 
POI. 

To  value  skilled  labor,  we  used  the 
County  Reports  on  Human  Rights 
Practices  for  1996,  bom  the  U.S. 
Department  of  State.  For  unskilled 
labor,  we  relied  on  data  obtained  from 
a  U.S.  Department  of  Commerce  cable 
dated  October  1994.  To  value  overhead, 
SG&A,  and  profit,  we  used  public 
information  reported  in  the  1996/1997 
Brazil  company  handbook.  These  are 
the  average  percentages  for  various 
Brazilian  iron  and  steel  companies.  To 
value  brokerage,  we  relied  on  public 
information  from  Case  No.  A-351-817, 
Plate  from  Brazil,  Usiminas,  Section  C 
Response  at  Exh.6,  dated  November  21, 
1996. 

Severstal  reported  the  (unount  of  slag, 
a  by-product  of  the  plate  production 
process,  produced  in  the  production  of 
the  subject  merchandise.  Normally,  the 
Department  offsets  the  calculated  cost  of 
manufacturing  by  the  value  of  any  by- 
products. The  only  surrogate  value  for 
slag  from  Brazil  was  aberrationally  high 
when  compared  to  an  available  U.S. 
rate.  Based  on  our  knowledge  of  the 
steelmaking  process,  we  know  that  slag 
is  a  by-product  with  a  relatively  low 
value  (compared  to  the  price  of  steel 
plate).  We  were  able  to  locate  an 
appropriate  value  for  slag  from  the  U.S. 
Geological  Survey,  Mineral 
Conunodities  Summaries  from  February 
1997.  We  used  the  U.S.  slag  value  for 
the  preliminary  determination.  We  will 
continue  to  try  to  locate  an  appropriate 
surrogate  value  from  Brazil,  or  another 
country  at  a  comparable  level  of 
development  for  our  final 
determination. 

Preliminary  Determination  of  Critical 
Circumstances 

On  January  10, 1997,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
cinnmistances  exist  with  respect  to 
imports  of  certain  cut-to-length  carbon 
steel  plate.  In  accordance  with  19  CFR 
353.16(b)(2)(i)  (1996),  since  these 
allegations  were  filed  earlier  than  the 
deadline  for  the  Department's 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
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circumstances  determinations  not  later 
than  the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that:  (A)(i) 
There  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

The  statute  and  the  Statement  of 
Administrative  Action  which 
accompanies  the  Uruguay  Round 
Agreements  Act  (SAA)  are  silent  as  to 
how  we  are  to  make  a  finding  that  there 
was  knowledge  that  there  was  likely  to 
be  material  injury.  Therefore,  Congress 
has  left  the  method  of  implementing 
this  provision  to  the  Department's 
discretion. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
plate  at  less  than  fair  value,  the 
Department  normally  considers  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  for 
constructed  export  price  (CEP)  sales, 
and  margins  of  25  percent  or  more  for 
export  price  (EP)  sales.  See,  e.g.. 
Preliminary  Critical  Circumstances 
Determination:  Honey  from  the  People's 
Republic  of  China  (PRC),  60  FR  29824 
(June  6, 1995)  [Honey).  Since  the 
company  specific  margins  for  EP  sales 
in  our  preliminary  determination  for 
carbon  steel  plate  are  greater  than  25 
percent  for  Severstal,  we  have  imputed 
knowledge  of  dumping. 

In  determining  whetner  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  Department  normally  will 
look  to  the  preliminary  injury 
determination  of  the  ITC.  If  the  ITC 
finds  a  reasonable  indication  of  present 
material  injiuy  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injiuy  by  reason  of 
dtmiped  imports  during  the  critical 
circumstances  period — ^the  90-day 
period  beginning  with  the  initiation  of 
the  investigation  (see  19  CFR  353.16(g)). 


If,  as  in  this  case,  the  ITC  preliminarily 
finds  threat  of  material  injury  [See  Cut- 
to-Length  Carbon  Steel  Plate  from 
China,  Russia,  South  Africa,  and 
Ukraine,  U.S.  International  Trade 
Commission,  December  1996),  the 
Department  will  also  consider  the  extent 
of  the  increase  in  the  volume  of  imports 
of  the  subject  merchandise  during  the 
critical  circiunstances  period  and  the 
magnitude  of  the  margins  in 
determining  whether  a  reasonable  basis 
exists  to  impute  knowledge  that 
material  injury  was  likely- 

In  this  case,  imports  of  Russian  plate 
increased  145  percent  in  the  three 
months  following  the  initiation  of  the 
investigation  when  compared  to  the 
three  months  immediately  preceding 
initiation,  or  almost  ten  times  the  level 
of  increase  needed  to  find  "massive 
imports"  during  the  same  period  (see 
below).  Furthermore,  we  have 
preliminarily  found  margins  of  61.23 
percent  for  Severstal. 

Based  on  the  ITC's  preliminary 
determination  of  threat  of  injury,  the 
increase  in  imports  noted  above,  and  the 
high  preliminary  margins,  the 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  the  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  means  of  sales  of  the 
subject  merchandise  at  less  than  fair 
value. 

To  determine  whether  imports  were 
massive  over  a  relatively  short  time 
period,  the  Department  typically 
compares  the  import  voliune  of  the 
subject  merchandise  for  the  three 
months  immediately  preceding  and 
following  the  initiation  of  the 
proceeding.  See  19  CFR  353.16(g). 
Pursuant  to  19  CFR  353.16(f)(2),  the 
Department  will  consider  an  increase  of 
15  percent  or  more  in  the  imports  of  the 
subject  merchandise  over  the  relevant 
period  to  be  massive.  As  noted,  imports 
of  the  subject  merchandise  increased 
145  percent  during  the  relevant  i>eriod, 
and  thus  we  determine  that  imports 
have  been  massive. 

Thus,  because  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  the  importer  knew  or 
should  have  known  that  Russian 
exporters  were  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  that 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  time-period,  we  preliminarily 
determine  that  critical  circumstances 
exist  for  Severstal. 

For  companies  subject  to  the  Russia- 
wide  rate  (i.e.,  companies  which  did  not 
respond  to  the  Department's 


questionnaire),  we  are  impuUag 
knowledge  based  on  the  Russia-wide 
rate,  and  determine,  based  on  bets 
available,  that  there  were  massive 
imports  of  certain  cut-to-length  carbon 
steel  plate  by  companies  that  did  not 
respond  to  the  Department's 
questionnaire.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  exist  with  regard  to  these 
companies. 

We  find  that  critical  circuimstances 
exist  for  cut-to-length  carbon  steel  plate 
sales  by  all  Russian  exporters. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspeiuion  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  from  Ukraine,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the  date 
ninety  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amoimt  by  which  the  normal 
value  exceeds  the  EP,  as  indicated 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/pnxtucer/exporter 

Weighte(}- 
average 

margin  per- 
centage 

Severstal  

The  Russia-Wtde  Rate 

6123 
185.00 

The  Russia- Wide  Rate 

A  Russia-wide  rate  has  been  assigned 
to  certain  cut-to-length  carbon  steel 
plate  based  on  the  average  margin 
contained  ih  the  petition,  as  amended 
by  the  Department.  The  Russia-wide 
rate  applies  to  all  entries  of  subject 
merchandise  except  for  entries  from 
exporters/factories  that  are  identified 
individually  above. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  the  domestic 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
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material  injury,  by  reasons  of  imports, 
or  sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

Public  Comraent 

In  accordance  with  19  CFR  353.38 
(1996),  case  briefs  or  other  written 
comments  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than  50 
days  alter  the  publication  of  this 
preliminary  determination,  and  rebuttal 
briefs,  no  later  than  5  days  after  the 
Sling  of  case  briefs.  A  list  of  authorities 
used  and  a  summary  of  arguments  made 
in  the  briefs  should  accompany  these 
briefs.  Such  simmiary  should  be  limited 
to  five  pages  total,  including  footnotes. 
We  will  bold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  commen'  on  arguments 
raised  in  case  or  rebuttal  briefs.  The 
hearing  will  be  held  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  time,  date,  and 
room  to  be  determined.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b) 
(1996),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  If 
this  investigation  proceeds  normally,  we 
will  make  our  final  determination  by 
August  18.  1997. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  3. 1997. 
Robert  S.  LaRusm. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-15293  Filed  6-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-670-849] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Cart)on  Steel  Plate  From  Ttte 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

EFFECTIVE  DATE:  June  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Patience,  Stephen  Jacques,  or 
Jean  Kemp,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-3793. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amencihnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  codified  at  19  CFR 
part  353  (April  1.1996). 

Preliminary  Detennination 

We  determine  preliminarily  that 
certain  cut-to-length  carbon  steel  plate 
from  the  People's  Republic  of  China 
("PRC")  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  64051,  December  3, 
1996),  the  following  events  have 
occurred: 

On  November  27,  1997.  we  sent  a 
survey  to  the  Chinese  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  and  the  China 
Chamber  of  Commerce  of  Metals, 
Minerals  &  Chemicals  Importers  & 
Exporters  ("CCCMC")  to  determine  the 
identity  of  producers  and  exporters  of 
subject  merchandise,  but  we  received  no 
response. 

On  December  19,  1996,  the  United 
States  International  Trade  Commission 
("ITC")  issued  an  affirmative 


preliminary  injury  determination  in  this 
case  (see  ITC  Investigations  Nos. 
731TA-753-756).  The  ITC  found  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  the  PRC  of  steel 
plate.  We  issued  an  antidumping 
questioimaire  to  the  Chinese  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  ( "MOFTEC")  with  a  list  of 
20  possible  producers  of  subject 
merchandise  and  requested  MOFTEC  to 
forward  it  to  all  producers/exporters  of 
subject  merchandise  on  December  20, 
199(5.  We  also  sent  courtesy  copies  to 
the  20  producers  on  that  date.  These 
producers  were  identified  in  Iron  and 
Steel  Works  of  the  World,  11th  edition. 
1994. 

The  questionnaire  is  divided  into  four 
sections.  Section  A  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  request  home  market 
sales  listings  and  U.S.  sales  listings, 
respectively.  (Section  B  does  not 
normally  apply  in  antidvunping 
proceedings  involving  the  PRC).  Section 
D  requests  information  on  the  factors  of 
production  of  the  subject  merchandise. 

On  January  10, 1997,  Geneva  Steel 
Company  and  Gulf  States  Steel 
Company,  (petitioners)  amended  their 
petition  to  allege  that  critical 
circumstances  existed  with  respect  to 
subject  merchandise. 

On  January  24. 1997  the  following 
submitted  their  section  A  response: 
China  Metallurgical  Import  &  Export 
Liaoning  Company  (Liaoning),  an 
exporter  of  subject  merchandise; 
Wuyang  Iron  and  Steel  Company 
(Wuyang),  which  produced  the 
merchandise  sold  by  Liaoning;  Anshan 
Iron  and  Steel  Complex  (AISCO),  a 
producer  of  subject  merchandise; 
Angang  International  Trade  Corporation 
(Anshan  International),  a  wholly-owned 
AISCO  subsidiary  in  China  with  its  own 
business  license  to  import  and  export 
merchandise,  and  Sincerely  Asia, 
Limited  (SAL)  a  partially-owned  Hong 
Kong  aHiliate  of  AISCO  involved  in 
sales  of  subject  merchandise  to  the 
United  States,  (collectively,  Anshan): 
Baoshan  Iron  &  Steel  Corporation  (Bao), 
a  producer  of  subject  merchandise;  Bao 
Steel  International  Trade  Corporation 
(Bao  Steel  ITC),  a  wholly-owned 
subsidiary  of  Bao  responsible  for  selling 
Bao  material  domestically  and  abroad; 
and  Bao  Steel  Metals  Trading 
Corporation  (B.  M.  International),  a 
partially-owned  U.S.  subsidiary 
involved  in  U.S.  sales,  (collectively 
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Baoshan);  Wuhan  Iron  &  Steel  Company 
(Wuhan)  a  producer  of  subject 
merchandise;  International  Economic 
and  Trading  Corporation  (lETC),  a 
wholly-owned  subsidiary  responsible 
for  exporting  WISCO  merchandise; 
Cheerwu  Trader  Ltd.  (Cheerwu)  a 
partially-owned  Hong  Kong  affiliate  of 
Wuhan  involved  in  sales  of  subject 
merchandise  to  the  United  States 
(collectively,  WISCO);  Shanghai  Pudong 
Iron  and  Steel  Company  (Shanghai 
Pudong)  a  producer  and  exporter  of 
subject  merchandise.  See  the  Collapsing 
section  of  this  memorandum,  below.  We 
consider  Anshan,  Baoshan,  Liaoning, 
WISCO  and  Shanghai  Pudong  to  be 
sellers  of  the  subject  merchandise 
during  the  POI. 

In  a  letter  entering  notice  of  its 
appearance,  Liaoning  stated  that  it 
purchased  and  sold  subject  merchandise 
from  an  unaffiliated  producer,  Wuyang 
Iron  and  Steel  Company  ("Wuyang"). 
We  therefore  requested  that  Wuyang 
also  respond  to  the  Department's 
questioimaires.  Wuyang  complied  with 
the  Department's  request. 

On  February  12  and  February  14, 
1997,  the  five  exporters  submitted  their 
section  C  responses.  On  February  19 
and  February  20,  1997,  Anshan, 
Baoshan,  Wuyang,  Shanghai  Pudong, 
and  WISCO  producer/supplier  factories 
submitted  section  D  questionnaire 
responses. 

On  March  11,  1997,  we  issued  a 
supplemental  questionnaire  to  Liaoning 
and  Wuyang.  On  March  12,  1997  we 
issued  supplemental  questionnaires  to 
Anshan,  Shanghai  Pudong,  and  WISCO. 
On  March  13,  1997,  we  issued  a 
supplemental  questionnaire  to  Baoshan. 

We  received  a  supplemental 
questionnaire  response  from  Liaoning 
and  Wuyang  on  April  9, 1997.  We 
received  supplemental  questionnaire 
responses  from  Anshan,  Baoshan  , 
Shanghai  Pudong  and  WISCO  on  April 
14,  1997.  Anshan  provided  corrections 
to  minor  errors  in  its  responses  on  April 
21, 1997,  Baoshan  submitted  corrections 
on  April  24,  1997  and  Shanghai  Pudong 
submitted  corrections  in  their  April  29, 
1997  submission. 

On  May  2, 1997,  we  issued 
supplemental  questioimaires  requesting 
additional  information  regarding  each 
respondent's  labor  consumption  factors. 
Additionally,  we  requested  information 
about  Shanghai  Pudong's  affiliation 
with  Shanghai  No.  1  a  non-exporting 
producer  of  subject  merchandise  which 
Shanghai  Pudong  had  earlier  indicated 
shared  a  common  trustee,  Shanghai 
Metallurgical  Holding  (Group)  Co. 
("Shanghai  Metallurgical").  Wuyang 
submitted  its  response  on  May  9, 1997. 
The  other  respondents  submitted  their 


labor  information  on  May  16, 1997.  At 
their  request,  we  granted  Shanghai 
Pudong  an  extension,  until  May  23. 
1997,  to  submit  affiliation  information. 

On  January  30, 1997,  we  requested 
publicly-available  information  for 
valuing  the  factors  of  production  and  for 
surrogate  country  selection.  Petitioners 
had  already  provided  comments  on 
surrogate  values  to  be  used  in  this 
investigation  in  their  petition  of 
November  5, 1996.  Respondents 
provided  their  comments  on  this  matter 
on  March  4,  1997.  Petitioners  provided 
further  surrogate  values  and  rebuttal  to 
respondent's  comments  on  April  10, 
1997.  On  April  11.  1997,  respondents 
objected  this  filing.  Respondent  stated 
that  petitioners  sought  to  insert  new 
information  on  the  record  in  an 
imtimely  fashion.  We  granted 
respondents  an  opportunity  to  submit 
comments  on  petitioners'  April  10,  1997 
filing.  We  received  no  response. 

On  March  28,  1997,  we  postponed  the 
preliminary  determination  until  not 
later  than  May  14,  1997  (62  FR  14887), 
because  we  determined  this 
investigation  to  be  extraordinarily 
compUcated  within  the  meaning  of 
section  733(c)(l)(B)(i)  of  the  Act. 

On  April  15,  1997,  petitioners 
submitted  a  request  that  the  scope  of 
their  {>etitions  be  amended  to  include 
three  items — plate  in  coil;  plate  made  to 
carbon  plate  specifications  regardless  of 
alloy  content;  and  plate  sold  to  nominal 
plate  thicknesses  whose  actual 
thickness  is  sfightly  less  than  the 
thickness  of  plate  but  within  specified 
thickness  tolerances.  With  respect  to 
plate  in  coil,  petitioners  maintain  that 
this  product  has  essentially  the  same 
physical  characteristics  and  end  uses  as 
cut-to-length  plate.  Petitioners  further 
claim  that  a  post-initiation  shift  has 
occurred  in  the  pattern  of  trade  from 
cut-to-length  plate  to  plate  in  coil  form, 
and  that  such  a  development  indicates 
that  any  eventual  order  on  cut-to-length 
plate  will  be  susceptible  to 
circumvention.  Petitioners  submitted 
additional  information  on  May  9, 1997. 
Respondents  submitted  extensive 
rebuttal  comments  on  April  25, 1997, 
and  May  30,  1997. 

Because  of  the  very  recent  submission 
of  arguments  on  these  complex  and 
technical  subjects,  we  were  unable  to 
fully  analyze  all  of  the  relevant 
information  on  the  record  prior  to  this 
preliminary  determination.  In  order  to 
fully  examine  petitioners'  claims,  we 
intend  to  carefully  examine  all  evidence 
and  argimient  on  the  record  regarding 
this  matter  and  issue  a  decision  as  soon 
as  possible. 

On  April  30, 1997  (62  FR  23433)  we 
further  postponed  the  preliminary 


determination  until  not  later  than  Jime 
3,  1997. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  reUef),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetalUc  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangiilar  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030.  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000.  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1996,  through  September  30. 
1996. 

Non-Market-Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmaiket-economy  country  (NME) 
in  all  past  antidumping  investigations 
and  administrative  reviews.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  RepubUc  of  China,  59  FR 
22585  (May  2,  1994)  (Silicon  Carbide); 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  RepubUc  of  China.  60  FR 
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22545  (May  8, 1995)  (Furfuryl  Alcohol). 
Neither  respondents  nor  petitioners 
have  challenged  such  treatment. 
Therefore,  in  accordance  with  section 
771(18)(C)  of  the  Act.  we  will  continue 
to  treat  the  PRC  as  an  NME  in  this 
investigation. 

Sunx)gate  Country 

When  investigating  imports  from  an 
NME,  section  773(c)(1)  of  the  Act  directs 
the  Department  in  most  circumstances 
to  base  normal  value  (NV)  on  the  NME 
producers"  factors  of  production,  valued 
in  a  surrogate  market -economy  country 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4).  the 
Department,  in  valuing  the  factors  of 
production,  shall  utilize,  to  the  extent 
possible,  the  prices  or  costs  of  factors  of 
production  in  one  or  more  market- 
economy  countries  that  are  comparable 
in  terms  of  economic  development  to 
the  NME  country  and  are  significant 
producers  of  comparable  merchandise. 
The  sources  of  the  surrogate  factor 
values  are  discussed  under  the  NV 
section  below. 

The  Department  has  determined  that 
India,  Pakistan,  Sri  Lanka.  Egypt  and 
Indonesia  are  countries  comparable  to 
the  PRC  in  terms  of  economic 
development.  See  Memorandum  from 
David  Mueller  to  Edward  Yang,  dated 
January  29,  1997. 

Customarily,  we  select  an  appropriate 
surrogate  based  on  the  availability  and 
reliability  of  data  from  these  countries. 
For  PRC  cases,  the  primary  surrogate 
has  usually  been  India  if  it  is  a 
significant  producer  of  comparable 
merchandise.  However,  the  Department 
has  determined  that  Indonesia  also  is  a 
significant  producer  of  comparable 
merchandise. 

We  used  India  as  the  primary 
surrogate  country  and  accordingly,  we 
have  calculated  NV  using  Indian  prices 
to  value  the  PRC  producers'  factors  of 
production,  when  available  and 
appropriate.  We  have  obtained  and 
relied  upon  publicly-available 
information  wherever  possible.  Where 
Indian  surrogate  values  were  not 
available  or  where  we  considered  these 
values  to  be  aberrational,  we  have  used 
Indonesian  import  prices  as  surrogate 
values.  For  one  factor,  slag,  we  were 
unable  to  locate  an  appropriate 
surrogate  value  from  any  of  the 
comparable  countries  identified  above. 
Therefore,  we  selected  a  U.S.  slag  value 
as  the  most  appropriate  surrogate.  See 
Concurrence  Memoranda. 

Non-Responsive  Exporters 

Consistent  with  Department  practice, 
we  presumed  that  those  respondents 


who  failed  to  respond  constitute  a  single 
enterprise,  and  are  under  common 
control  by  the  PRC  government.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People's  Republic  of  China.  61  FR  19026 
(April  30.  1996)  (Bicycles).  We  applied 
a  single  antidumping  deposit  rate— the 
China-wide  rate — to  these  exporters  and 
all  other  exporters  in  the  PRC  who  did 
not  respond  to  our  questionnaire. 

Separate  Rates 

All  of  the  respondents  have  requested 
separate,  company-specific  rates.  In 
their  questionnaire  responses, 
respondents  state  that  they  are 
independent  legal  entities.  Of  the  five 
respondents,  Anshan,  Baoshan, 
Liaoning  and  WISCO  have  reported  that 
they  are  collectively-owned  enterprises, 
registered  as  being  "owned  by  all  the 
people  ",  Shanghai  Pudong  and 
Shanghai  No.  1  are  owned  by  Shanghai 
Metallurgical.  Shanghai  Metallurgical  is 
also  owned  by  "all  the  people." 
Shanghai  Pudong  stated  that  it  does  not 
have  any  corporate  relationship  with 
any  level  of  the  PRC  Government.  As 
stated  Silicon  Carbide  and  Furfuryl 
Alcohol,  ownership  of  a  company  by  all 
the  people  does  not  require  the 
application  of  a  single  rate.  Accordingly, 
each  of  these  respondents  is  eUgible  for 
consideration  for  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6. 
1991)  (Sparklers)  and  amplified  in 
Silicon  Carbide.  Under  this  test,  the 
Department  assigns  separate  rates  in 
nonmarket-economy  cases  only  if  an 
exporter  can  affirmatively  demonstrate 
the  absence  of  both  (1)  de  jure  and  (2) 
de  facto  governmental  control  over 
export  activities.  See  Silicon  Carbide 
and  Furfuryl  Alcohol. 

1.  De  Jure  Control 

The  respondents  have  placed  on  the 
administrative  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control.  Respondents  submitted  the 
"Law  of  the  PRC  on  Industrial 
Enterprises  Owned  By  the  Whole 
People,"  adopted  on  April  13,  1988  (the 
Industrial  Enterprises  Law).  The 
Department  has  previously  determined 
that  the  Civil  Law  does  not  confer  de 
jure  independence  on  the  branches  of 
government-owned  and  controlled 
enterprises.  See  Sigma  Corp  v.  United 
States.  890  F.  Supp.  1077, 1080  (CIT 
1995).  However,  the  Industrial 


Enterprises  Law  has  been  analyzed  by 
the  Department  in  past  cases  and  has 
been  found  to  sufficiently  establish  an 
absence  of  de  jure  control  of  companies 
"owTied  by  the  wholaipeople,"  such  as 
those  participating  in  this  case.  (See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  14725.  14727 
(Jujie  5.  1995);  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Honey  from  the  People's 
Republic  of  China.  60  FR  14725,  14727 
(March  20. 1995);  and  Furfuryl  Alcohol. 
The  Industrial  Enterprises  Law  provides 
that  enterprises  owned  by  "the  whole 
people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  The 
Regulations  of  the  People's.Republic  of 
China  for  Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Regulations),  issued  on  July  13, 
1988  by  the  State  Administration  for 
Industry  and  Commerce  of  the  PRC, 
provide  that,  to  qualify  as  legal  persons, 
companies  must  have  the  "ability  to 
bear  civil  liability  independently"  and 
the  right  to  control  and  manage  their 
business.  These  regulations  also  state 
that,  as  an  independent  legal  entity,  a 
company  is  responsible  for  its  own 
profits  emd  losses.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56046 
(November  6.  1995). 

In  sum,  in  prior  cases,  the  Department 
has  analyzed  the  Chinese  laws  and 
regulations  on  the  record  in  this  case, 
and  found  that  they  establish  an  absence 
of  de  jure  control.  We  have  no  new 
information  in  these  proceedings  which 
would  cause  us  to  reconsider  this 
determination. 

2.  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
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losses.  See,  e.g.,  Silicon  Carbide  and 
Furfuryl  Alcohol. 

Respondents  have  asserted  the 
following:  (1)  They  establish  their  own 
export  prices  independenUy  of  the 
govenunent  and  without  the  approval  of 
a  govamment  authority;  (2)  they 
negotiate  contracts,  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  they  make  their  own 
personn3l  decisions  including  the 
selection  of  management;  and  (4)  they 
retain  tne  proceeds  of  their  export  sales, 
use  profits  according  to  their  business 
needs,  and  have  the  authority  to  obtain 
loans.  In  addition,  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  The  subject 
merchandise  appears  on  the  "List  of 
Products  Subject  to  Export  Permit 
Administration  at  Different  Levels" 
issued  by  the  Ministry  of  Foreign  Trade 
and  Economic  Cooperation 
("MOFTEC")  on  November  9,  1995. 
Respondents  stated  that,  to  the  best  of 
their  knowledge,  steel  plate  is  included 
on  the  list  because  it  is  considered  an 
important  raw  material  for  the  economic 
development  of  China  (e.g.,  for  the  us6 
in  the  construction  of  basic 
infrastructure),  and  the  Chinese 
government  wishes  to  have  a 
mechanism  in  place  to  ensure  adequate 
domestic  supply  in  the  event  of  a 
shortage.  Despite  inclusion  of  the 
subject  merchandise  on  this  list,  we 
have  found  no  indication  from  the 
respondents'  business  licences  that  the 
issuing  authority  imposes  any  type  of 
restriction  on  respondents'  business  (for 
a  more  complete  explanation  of  this 
issue,  see  the  Concurrence 
Memorandum). 

Consequently,  we  preliminarily 
determine  that  the  five  responding 
exporters  have  met  the  criteria  for  the 
application  of  separate  rates.  We  will 
examine  this  matter  further  at 
verification. 

For  non-responsive  exporters,  we 
preliminarily  determine,  as  facts 
available,  that  they  have  not  met  the 
criteria  for  application  of  separate  rates. 

Facts  Available:  China-Wide  Rate 

The  petition  filed  on  November  5, 
1996  identified  28  steel  producers  with 
the  capacity  to  produce  cut-to-length 
carbon  steel  plate  during  the  POL  We 
received  adequate  responses  from  the 
five  respondents  identified  above.  We 
received  certification  of  non-shipment 
by  seven  companies  from  the  China 
Chamber  of  Commerce  for  Metals  and 
Chemicals  (CCCMC).  Additionally,  we 
received  a  letter  from  one  respondent 
factory  indicating  shipments  through 


parties  who  have  not  responded  to  the 
questionnaire.  See  Non-Responsive 
Exporters  section  above.  All  other 
companies  did  not  respond  to  our 
questiormaire.  Further,  U.S.  import 
statistics  indicate  that  the  total  quantity 
and  value  of  U.S.  imports  of  cut-to- 
length  carbon  steel  plate  from  the  PRC 
is  greater  that  the  total  quantity  and 
value  of  plate  reported  by  all  PRC 
companies  that  submitted  questionnaire 
responses.  Given  these  discrepancies, 
we  conclude  that  not  all  exporters  of 
PRC  plate  responded  to  our 
questionnaire.  Accordingly,  we  are 
applying  a  single  antidumping  deposit 
rate — the  China-wide  rate — to  all 
exporters  in  the  PRC  (other  than  those 
receiving  an  individual  rate),  based  on 
our  presumption  that  those  respondents 
who  failed  to  respond  constitute  a  single 
enterprise,  and  are  under  common 
control  by  the  PRC  government.  See, 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  From  the 
People's  Republic  of  China,  61  FR  19026 
(April  30,  1996)  (Bicycles). 

This  China-wide  antidumping  rate  is 
based  on  facts  available.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person — 
(A)  withholds  information  that  has  been 
requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  *  *  •  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 

As  discussed  above,  all  PRC  exporters 
that  do  not  qualify  for  a  separate  rate  are 
treated  as  a  single  enterprise.  Because 
some  exporters  of  the  single  enterprise 
failed  to  respond  to  the  Department's 
requests  for  information,  that  single 
enterprise  is  considered  io  be 
uncooperative.  Accordingly,  consistent 
with  section  776(b)(1)  of  the  Act,  we 


have  applied,  as  total  adverse  facts 
available,  the  highest  margin  calculated 
for  a  respondent  in  this  proceeding. 
Based  on  oiu'  comparison  of  the 
calculated  margins  for  the  other 
respondents  in  this  proceeding  to  the 
average  margin  in  the  petition,  we  have 
concluded  that  the  highest  calculated 
margin  is  the  most  appropriate  record 
information  on  which  to  form  the  basis 
for  dumping  calculations  in  this 
investigation.  Accordingly,  the 
Department  has  based  the  China-wide 
rate  on  information  from  respondents. 
In  this  case,  the  highest  calculated 
margin  is  172.20  percent. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA 
clarifies  that  the  petition  is  "secondary 
information."  See  SAA  at  870.  The  SAA 
also  clarifies  that  "corroborate"  means 
to  determine  that  the  information  used 
has  probative  value.  Id.  However,  where 
corroboration  is  not  practicable,  the 
Department  may  use  uncorroborated 
information. 

The  information  contained  in  the 
petition  shows  that  petitioners 
calculated  export  price  based  on  two 
methods:  (1)  The  import  values  declared 
to  the  U.S.  Customs  Service;  and  (2)  an 
average  Chinese  export  price  derived 
from  actual  U.S.  selling  prices  of 
Chinese  exporters,  known  to  petitioners. 
Petitioners  stated  that  in  order  to  ensure 
a  fair  value  comparison,  import  and 
export  values  from  the  same  HTS 
categories  as  subject  merchandise  were 
used  to  calculate  the  export  price  and 
the  factor  consumption  rates  were  used 
as  a  basis  for  normal  value.  In  addition, 
petitioners  only  used  those  HTS 
categories  for  subject  products  which 
included  only  subject  merchandise. 
Petitioners  made  adjustments  for  foreign 
inland  freight  to  FAS  values  to  derive  ex 
factory  prices.  They  also  submitted 
supporting  documentation  including  an 
affidavit  referring  to  sources  and  how 
petitioners  obtained  information 
concerning  adjustments  and  that  these 
adjustments  represented  current  actual 
charges  or  expenses  associated  with  the 
importation  and  sale  of  cut-to-length 
carbon  steel  plate  into  the  U.S.  market. 

The  information  in  the  petition  with 
respect  to  the  normal  value  (NV)  is 
based  on  factors  of  production  used  by 
the  petitioners  in  the  production  of  steel 
plate.  Petitioners  submitted  usage 
amounts  for  materials,  labor  and  energy, 
adjusted  for  known  differences  in 
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production  efficiencies.  Petitioners 
submitted  three  cost  models  in  the 
petition:  (1)  Basic  Oxygen  Furnace 
(BOF)  Cost  Model;  (2J  Open-Hearth 
Furnace  Cost  Model;  and  (3)  Weighted- 
Average  Normal  Value  of  the  BOF  and 
Open-Hearth  methods  to  account  for 
differences  between  the  production 
processes  of  petitioners  and  potential 
respondents.  We  determine  that  this 
information  has  probative  value  and 
that  we  have  corroborated,  to  the  extent 
practicable,  the  data  contained  in  the 
petition.  See  Corroboration 
Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certeiin 
cut-to-length  carbon  steel  plate  from  the 
PRC  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice. 

Export  Price 

We  based  USP  on  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  constructed  export  price 
methodology  was  not  otherwise 
indicated.  In  accordance  with  section 
777A(d){l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
export  prices  (EPs)  to  the  factors  of 
production.  See  Company  specific 
Calculation  Memoranda,  June  3,1997. 

For  those  exporters  that  responded  to 
the  Department's  questioimaire,  we 
calculated  EP  based  on  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  and 
foreign  brokerage.  See  "Factor 
Valuations"  section  of  this  notice. 

Normal  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
value  of  the  factors  of  production 
reported  by  the  factories  in  the  PRC 
which  produced  subject  merchandise 
for  the  five  exporters.  Where  an  input 
was  sourced  from  a  market  economy 
and  paid  for  in  market  economy 
currency,  we  have  used  the  actual  price 
paid  for  the  input  to  calculate  the 
factors-based  NV  in  accordance  with  our 
practice.  See  Lasko  Metal  Products  v. 
United  States  (Lasko),  437  F.  3d  1442 
(Fed.  Cir.  1994).  Otherwise,  we  used 
publicly  available  information  from 
India  where  possible.  Where 
appropriate  Indian  values  were  not 


available,  we  used  publicly  available 
information  from  Indonesia. 

Certain  respondents  purchase  certain 
raw  materials  through  affiliated  parties 
in  Hong  Kong.  The  Hong  Kong  parties 
also  receive  payment,  and  transfer  the 
funds  to  the  PRC  respondents,  from  U.S. 
customers  for  the  respondents'  sales  of 
plate.  The  amount  of  funds  transferred 
to  the  PRC  respondents  is  reduced  by 
the  cost  of  any  inputs  purchased  on 
behalf  of  the  PRC  respondents.  The 
Hong  Kong  affiliates  also  reduce  the 
payment  by  administrative  costs  it 
charges  the  PRC  respondents.  In  their 
responses,  respondents  provided  sample 
contracts  for  market  economy 
purchases.  They  included  contracts 
between  the  Hong  Kong  affiliates  and 
the  original  raw  material  suppliers  as 
well  as  contracts  between  the  material 
suppliers  and  the  PRC  respondents. 
They  did  not  provide  documentation  of 
the  transactions  occurring  between  the 
PRC  respondents  and  the  Hong  Kong 
affiliates.  We  valued  the  relevant  inputs 
at  the  contract,  market-economy,  prices 
provided  in  the  responses  for  the 
preliminary  determination.  We  will  seek 
additional  clarification  of  these 
contracts  and  administrative  costs  at 
verification. 

Shanghai  Pudong's  questionnaire 
response  indicates  that,  within  the 
meaning  of  section  771(33)  of  the  Act, 
it  may  be  affiliated  with  Shanghai  No. 
1  based  on  the  fact  that  Shan^ai 
Metallurgical  serves  as  "trustee"  for 
both  companies  and  thus  may  exercise 
control  over  the  two  producers.  Further, 
because  both  Shanghai  Pudong  and 
Shanghai  No.  1  produce  subject 
merchandise,  the  Department  will 
consider  whether  these  two  firms 
should  be  treated  as  a  single  entity  (i.e., 
"collapsed").  In  order  for  the 
Department  to  treat  two  or  more 
producers  as  a  single  entity,  the 
Department  relies  on  a  test  set  forth  in 
Nihon  Cement  v.  United  States,  17  CIT 
400,  425  (1993).  Pursuant  to  that  test, 
the  Department  will  only  collapse  the 
producers  if  each  of  these  criteria  are 
met:  (1)  The  producers  must  be 
affiliated,  (2)  the  producers  must  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  in  order  to 
restructure  manufactujring  priorities, 
and  (3)  there  must  be  a  significant 
potential  for  the  manipulation  of  price 
or  production.  Because  we  lacked 
sufficient  information  to  make  the 
affihation  and  collapsing  decisions,  we 
requested  additional  information  from 
Shanghai  Pudong  regarding  both  its 
relationship  with  Shanghai  No.  1  and 
Shanghai's  No.  I's  factors  of  production. 
At  Shanghai  Pudong's  request,  we 


granted  an  extension  on  the  reporting  of 
this  information.  Shanghai  Pudong 
responded  on  May  23  advising  that  it 
does  not  control  Shanghai  No.l  and 
therefore  could  not  obtain  its  factors  of 
production.  Based  on  the  data  received 
prior  to  the  preliminary  determination, 
including  portions  of  the  response 
regarding  Shanghai  No.  1 ,  we  have 
determined  that  it  is  not  clear  from  the 
current  record  whether  Shanghai 
Metallurgical  controls  Shanghai  Pudong 
and  Shanghai  No.  1.  Therefore,  we  will 
not  collapse  Shanghai  Pudong  and 
Shanghai  No.  1  for  the  purposes  of  the 
preliminary  determination.  We  will 
continue  to  examine  this  issue  and  we 
will  verify  the  reported  information  of 
both  Shanghai  Pudong  and  Shanghai 
No.  1,  and  consider  the  information 
with  respect  to  both  producers  for  our 
final  determination. 

Four  respondents  identified  a 
significant  number  of  raw  material 
inputs.  Certain  of  these  inputs  appeared 
to  be  variations  or  subsets  of  larger 
inputs.  We  were  unable  to  locate 
publicly  available  surrogate  values  for 
these  inputs  for  this  preliminary 
determination.  See  each  responding 
firm's  Calculation  Memorandum.  Based 
on  the  steel  production  process,  we 
combined  the  inputs  into  the  larger 
subcategories  for  which  we  have  located 
a  surrogate  value  in  our  preliminary 
determination.  We  will  continue  to  try 
to  locate  a  surrogate  value  for  these 
inputs  for  our  final  determination. 

Four  respondents  have  identified  a 
number  of  gases  either  produced  and 
reused  in  the  production  process  or 
purchased  from  outside  sources  for  use 
in  the  production  of  subject 
merchandise.  These  respondents  have 
argued  that  all  of  these  gases  should  be 
treated  as  overhead  items.  Petitioners 
argue  that  these  gases  are  direct  inputs 
in  the  steelmaking  process  and  should 
not  be  considered  as  overhead  items.  In 
previous  cases  in  which  the  Department 
has  used  the  same  surrogate  value, 
power  and  fuel  are  specifically  removed 
from  the  overhead  calculation  so  as  to 
be  treated  as  direct  inputs.  See  Final 
Results  of  Antidimiping  Duty 
Administrative  Review:  Sebacic  Acid 
from  the  PRC,  62  FR  10530.  March  7. 
1997.  We  treated  these  gases  as  direct 
inputs  as  they,  in  general,  serve  as 
power  and  fuel  to  the  production 
process.  We  offset  the  cost  of  production 
by  the  amount  of  any  by-product 
generated.  TTiis  offset  is  based  on  our 
assumption  that  the  by-products  either 
are  re-used  as  an  input  to  the 
production  processes  or  has  a  market  for 
its  uses.  See  Calculation  Memoranda. 
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Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
conteniporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax-exclusive 
domestic  prices.  Where  we  were  not 
able  to  rely  on  domestic  prices,  we  used 
import  prices  to  value  factors.  We 
removed  from  the  import  data  import 
prices  from  countries  which  the 
Department  has  previously  determined 
to  be  NMEs.  As  appropriate,  we 
adjusted  input  prices  to  make  them 
delivered  prices.  For  those  values  not 
contemporaneous  with  the  POI.  we 
adjusted  for  inflation  using  wholesale 
price  indices  (WPI),  or,  in  the  case  of 
labor  rates,  consumer  price  indices 
(CPI).  published  in  the  International 
Monetary  Fund's  International  Financial 
Statistics.  For  a  complete  analysis  of 
surrogate  values,  see  each  company's 
Factors  Valuation  Memorandum,  dated 
June  3, 1997. 

For  certain  raw  material  surrogate 
values,  we  used  values  as  reported  in 
the  Monthly  Statistics  of  Foreign  Trade 
of  India,  Vol.  II — Imports,  Directorate 
General  of  Commercial  Intelligence  & 
Statistics,  Ministry  of  Commerce, 
Government  of  India,  Calcutta.  The 
price  information  from  Monthly 
Statistics  of  Foreign  Trade  of  India 
represents  cumulative  values  for  the 
period  of  April  1995  through  January 
1996.  For  each  input  value  obtained 
from  the  above  publication,  we  used  the 
average  value  per  one  kilogram  for  that 
input  from  market  economies.  Import 
statistics  from  non-market  economies 
were  excluded  in  the  calculation  of  the 
average  value.  Since  the  data  from  this 
pubhcaUon  is  not  contemporaneous 
with  the  POI,  we  adjusted  material 
values  for  inflation  by  using  WPI  rate  for 
India.  We  then  converted  each  of  the 
raw  material  inputs  to  U.S.  dollars  using 
an  exchange  rate  conversion  factor. 

For  certain  material  inputs,  we  were 
unable  to  obtain  specific  price 
information  from  India.  TTierefore,  for 
these  inputs,  we  resorted  to  public 
information  from  Indonesia.  The  values 
for  these  inputs  were  obtained  from  the 
publication  Foreign  Trade  Statistics 
Bulletin  Imports,  March  1996.  The  price 
information  represents  cumulative 
values  from  January  to  March  1996. 
These  inputs  were  adjusted  for  inflation. 

Certain  respondents  reported  the 
amount  of  slag,  a  by-product  of  the  plate 
production  process,  produced  in  the 
production  of  subject  merchandise  and 
sold  in  China  by  some  respondents. 
Normally,  the  Department  offsets  the 
calculated  cost  of  manufactiuing  by  the 
value  of  any  by-products.  The  only 


surrogate  value  for  slag  from  India  or 
Indonesia  was  aberrationally  high  when 
compared  to  an  available  U.S.  rate. 
Based  on  our  knowledge  of  the 
steelmaking  process,  we  know  that  slag 
is  a  by-product  with  a  relatively  low 
value  (compared  to  the  price  of  steel 
plate).  We  were  able  to  locate  an 
appropriate  value  for  slag  from  the  U.S. 
Geological  Survey,  Mineral 
Commodities  Summaries  from  February 
1997.  We  used  the  U.S.  slag  value  for 
the  preliminary  determination.  We  will 
continue  to  try  to  locate  an  appropriate 
surrogate  value  from  India,  Indonesia,  or 
another  coimtry  at  a  comparable  level  of 
development  for  our  final 
determination. 

We  were  vmable  to  locate  specific 
siuTogate  values  for  each  of  the  reported 
gases.  Specifically,  we  were  unable  to 
locate  surrogate  values  for  the  gases 
generated  in  the  production  facilities 
[e.g.,  furnace  gas).  We  will  continue  to 
search  for  surrogate  values  for  each  of 
the  gases  for  the  final  determination.  For 
our  preUminary  determination,  we 
applied  surrogate  gas  values  for  gases 
for  which  we  could  find  a  surrogate 
value  and  applied  a  natural  gas 
surrogate  value  to  the  other  gases  for 
which  we  could  not  locate  a  value. 

For  certain  factors  for  which  we  could 
not  locate  import  values,  we  used  values 
provided  by  petitioners  which  represent 
market  values  reported  in  the  1995-96 
Annual  Report  for  Steel  Authority  of 
India  Limited  ("SAIL"),  a  producer  in 
India  of  cut-to-length  carbon  steel  plate. 
We  adjusted  these  values  for  inflation. 

For  materials  purchased  from  market 
economy  country  suppUers  that  are  paid 
for  in  a  market  economy  currency  and 
if  the  portion  of  the  input  fit)m  the 
market  economy  was  significant,  we 
used  the  actual  purchase  price  paid 
during  the  POI  as  reported  in  the 
questionnaire  responses.  This  practice  is 
consistent  with  the  Department's  new 
regulations  and  with  Lasko.  In  cases  in 
which  the  same  producer  reported 
several  different  market  economy 
suppUers  for  the  same  input,  we  used 
the  average  market  economy  price  paid 
for  that  input. 

For  labor,  we  used  the  average  labor 
cost  per  man-day  worked  for  the  Basic 
Metal  and  Alloys  Industries  as  reported 
in  the  Ministry  of  Labour  Govenmient  of 
India  Annual  Report  1994-1995.  This 
source  included  in  its  calculation  of 
labor  values  "a  sum  of  various 
comp>onents  like  wages  and  salaries;  all 
types  of  bonus;  money  value  of  benefits 
in  kind;  old  age  benefits;  maternity 
benefits;  social  security  charges  such  as 
ESI  compensation  for  injuries,  family 
pension,  lay-ofi/retrenchment  benefits, 
aiad  other  group  benefits."  We  applied 


a  single  labor  rate  for  all  levels  of  labor, 
i.e.,  skilled,  unskilled,  and  indirect 
labor.  Accordingly,  we  adjusted  for 
inflation  from  the  time  period  of  the 
information  (1990-1991)  to  the  POI 
using  the  CPI,  as  reported  in  the 
International  Monetary  Fimd's 
International  Financial  Statistics.  The 
work  day  in  India  is  an  eight-hour  day. 
See  Coiunarin  from  PRC;  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value,  59  FR  39727  (Aug.  4.  1994), 
citing  to  Country  Reports:  Human  Rights 
Practices  for  1990;  Coumarin  from  the 
PRC;  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  59  FR  66895  (Dec. 
28,  1994)  (Coumarift).  Therefore,  we 
then  divided  the  surrogate  value  by  8 
hours  to  arrive  at  an  hourly  wage  rate. 
Petitioners  have  argued  that  the  labor 
usage  rates  reported  by  respondents  are 
abnormally  low  for  steel  production.  We 
will  carefully  review  the  reported  labor 
rates  at  verification  and  for  our  final 
determination. 

For  overhead,  profit  and  SG&A 
expenses,  we  used  information  reported 
in  the  April  1995  Reserve  Bank  of  India 
Bulletin.  See  Statement  1 — "Combined 
Income,  Value  of  Production, 
Expenditure  and  Appropriation 
Accounts,  Industry  Group-Wise,  1992- 
93." 

Respondents  allocated  a  majority  of 
the  labor  employed  in  their  facihties  to 
overhead  and  selling  and  general 
administrative  (SG&A)  tasks.  Only  a 
small  percentage  of  the  labor  employed 
in  respondents'  facihties  has  been 
reported  as  direct  costs  of  production 
and  therefore  included  in  our  NV 
calculations.  Conversely,  the  Indian 
surrogate  values  for  overhead  and  SG&A 
do  not  include  a  separate  allowance  for 
labor.  See  Factor  Valuation  Memoranda. 
We  therefore  increased  the  surrogate 
overhead  value  to  include  the 
significant  labor  resources  respondents 
allocated  to  overhead.  See,  Calcuiation 
Memoranda. 

We  included  certain  indirect 
materials  as  part  of  "overhead 
expenses."  In  previous  final 
determinations,  the  Department  has 
considered  inputs  which  "are  not  direct 
materials  consiuned  in  the  production 
process"  as  part  of  factory  overhead.  See 
Brake  Dnuns  and  Brake  Rotors  From  the 
PRC;  Notice  of  Preliminary 
Determination,  61  FR,  53190,  63196 
(Oct.  10, 1996);  Brake  Drums  and  Brake 
Rotors  From  the  PRC;  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  62  FR  9154,  9160  (Feb.  24,  1997). 
The  treatment  of  indirect  materials  as 
"overhead"  is  consistent  with 
Compendium  of  Statements  and 
Standards:  Accounting  (India). 
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In  calcuialing  tJie  cost  of  raw  material 
inputs  in  NME  cases,  we  include  an 
adjustment  for  the  cost  of  transporting 
the  input  from  the  supplier  to  the 
respondent.  This  adjustment  is  based  on 
the  distance  from  the  supplier  to  the 
producing  factory  and  the  mode  of 
transportation;  see,  e.g.,  Sulfanilic  Acid 
from  the  People's  Republic  of  China; 
Final  Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review,  61  Fed.  Reg.  53702,  53705 
(Comment  3)  (October  15,  1996).  We 
determine  a  value  from  the  surrogate 
country  based  on  this  distance  and  on 
mode  of  transportation  used.  While  all 
respondents  provided  distances  for 
some  of  their  inputs,  only  one  of  the 
respondents  provided  distances  and 
mode  of  transportation  for  all  material 
inputs.  We  requested  this  information 
for  all  inputs  in  our  original  and 
supplemental  questionnaires.  For  each 
respondent  that  did  not  comply  with 
our  requests  for  this  information,  as  to 
some  inputs,  we  applied,  as  facts 
available,  the  highest  freight  cost 
calculated  for  any  input  of  that 
respondent  to  those  inputs  for  which  we 
did  not  receive  the  required  freight 
information.  This  presumes  that  the 
respondents  chose  not  to  provide 
information  that  would  be  adverse  to 
them. 

For  the  preliminary  determination,  we 
were  unable  to  find  specific  surrogate 
values  for  a  small  number  of  inputs. 
Therefore,  we  excluded  them  from  our 
calculations  for  the  preliminary 
determination.  We  will  continue  to 
research  price  information  for  these 
inputs  for  the  final  determination. 

Critical  Circumstances 

On  January  10,  1997,  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circmnstances  exist  with  respect  to 
subject  merchandise.  In  accordance 
with  19  C.F.R.  353.16(b)(2)(i)  (1996), 
since  these  allegations  were  filed  earlier 
than  the  deadline  for  the  E)epartment's 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
circumstances  determinations  not  later 
than  the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  There  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 


injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

The  statute  and  the  Statement  of 
Administrative  Action  (SAA)  which 
accompanies  the  Uruguay  Round 
Agreements  Act  are  silent  as  to  how  we 
are  to  make  a  finding  that  there  was 
knowledge  that  there  was  likely  to  be 
material  injury.  Therefore,  Congress  has 
left  the  method  of  implementing  this 
provision  to  the  Department's 
discretion. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
plate  at  less  than  fair  value,  the 
Department  normally  considers  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  for 
constructed  export  price  (CEP)  sales, 
and  margins  of  25  percent  or  more  for 
export  price  (EP)  sales.  See,  e.g.. 
Preliminary  Critical  Circumstances 
Determination:  Honey  from  the  People's 
Republic  of  China  (PRC),  60  FR  29824 
(June  6,  1995)  (Honey).  Since  the 
company  specific  margins  for  EP  sales 
in  our  preliminary  determination  for 
carbon  steel  plate  are  greater  than  25 
percent  for  Ansban,  Shanghai  Pudong 
and  WISCO,  we  have  imputed 
knowledge  of  dumping.  We  found  that 
Baoshan  and  Liaoning  had  margins 
below  25  percent.  Because  we  found 
margins  to  be  below  25  percent,  we  do 
not  impute  importer  knowledge  of 
dumping.  Therefore  for  Baoshan  and 
Liaoning,  we  find  that  critical 
circumstances  do  not  exist  with  respect 
to  the  subject  merchandise. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  .eason  of  dumped 
imports,  the  IDepartment  normally  will 
look  to  the  preliminary  injury 
determination  of  the  ITC.  If  the  ITC 
finds  a  reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injury  by  reason  of 
dumped  imports  during  the  critical 
circumstances  period — the  90-day 
period  begiiming  with  the  initiation  of 
the  investigation  (see  19  C.F.R. 
351.16(g).  If.  as  in  this  case,  the  ITC 
preliminarily  finds  threat  of  material 
injury  (See,  Cut-to-Length  Carbon  Steel 
Plate  from  China,  Russia.  South  Africa, 
and  Ukraine,  U.S.  International  Trade 
Commission.  December  1996),  the 
Department  will  also  consider  the  extent 
of  the  increase  in  the  volume  of  imports 


of  the  subject  merchandise  during  the 
critical  circumstances  period  and  the 
magnitude  of  the  margins  in 
determining  whether  a  reasonable  basis 
exists  to  impute  knowledge  that 
material  injury  was  likely. 

In  this  case,  imports  of  Chinese  plate 
increased  29  percent  in  the  three 
months  following  the  initiation  of  the 
investigation  when  compared  to  the 
three  months  preceding  initiation,  or 
nearly  two  times  the  level  of  increase 
needed  to  find  "massive  imports" 
during  the  same  period  (see  below). 
Furthermore,  we  have  preliminarily 
found  margins  of  40.35  percent  for 
Shanghai  Pudong,  172.20  percent  for 
Anshan  and  51.70  for  WISCO. 

Based  on  the  ITC's  preliminary 
determination  of  threat  of  injury,  the 
increase  in  imports  noted  above,  and  the 
high  preliminary  margins,  the 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  the  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  means  of  sales  of  the 
subject  merchandise  at  less  than  fair 
value. 

To  determine  whether  imports  were 
massive  over  a  relatively  short  time 
period,  the  Department  typically 
compares  the  import  volume  of  the 
subject  merchandise  for  the  three 
months  immediately  preceding  and 
following  the  initiation  of  the 
proceeding.  See  19  C.F.R.  353.16(g). 
Pursuant  to  19  C.F.R.  353.16(f)(2),  the 
Department  will  consider  an  increase  of 
15  percent  or  more  in  the  imports  of  the 
subject  merchandise  over  the  relevant 
period  to  be  massive.  As  noted,  imports 
of  the  subject  merchandise  increased  29 
percent  during  the  relevant  period,  and 
thus  we  determine  that  imports  have 
been  massive. 

Thus,  because  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  the  importer  knew  or 
should  have  known  that  Anshan, 
Shanghai  Pudong  and  WISCO  were    . 
selling  the  subject  merchandise  at  less 
than  its  fair  value  and  that  there  was 
likely  to  be  material  injury  by  reason  of 
such  sales,  and  that  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short  time 
period,  we  preliminarily  determine  that 
critical  circumstances  exist  for  Anshan, 
Shanghai  Pudong  and  WISCO. 

For  companies  subject  to  the  China- 
wide  rate  (i.e.,  companies  which  did  not 
respond  to  the  Department's 
questionnaire),  we  are  imputing 
knowledge  based  on  the  China-wide 
rate,  and  determine,  based  on  facts 
available,  that  there  were  massive 
imports  of  certain  cut-to-length  carbon 
steel  plate  by  companies  that  did  not 
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respond  to  the  Department's 
questionnaire. 

Therefore,  we  preliminarily  determine 
that  critical  drciunstances  exist  with 
regard  to  these  companies. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  wo  will  verify  the  information  used 
in  making  oiu  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Baoshan  and  Liaoning,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  alter  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register.  For  Anshan,  Shanghai  Pudong, 
WISCO  and  companies  subject  to  the 
China- wide  rate,  we  are  directing 
Customs  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  We 
will  instruct  Customs  Service  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amoimt 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  in  the  chart  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  imtil 
further  notice. 

The  weighted-average  dmnping 
margins  are  as  follows: 


Manufacturer/exporter 

Wetg^ned- 

averape 

margvi  (per- 

cent) 

Anshan  (AISCO/Anshan  Inter- 
nationai/SincereJy  Asia  Ltd)  .. 

Baoshan  (Bao/Bao  Steel  Inter- 
national Trade  Corp/Bao 
Steel  Metais  Tradmg  Cotp)  ... 

Liaoning              

172.20 

14.20 
8.19 

Shanohai  Pudono       

40.35 

WISCX)  (Wuhan/lntemational 
Econocrac  and  Trading  Corp/ 
Cheerwu  Trader  Ltd).  ...~ 

Chir»-wtde  Rate '  

51.70 
172.20 

^  The  China-wide  rate  applies  to  al  entries 
of  the  subject  merchandise  except  for  entries 
from  exporters  that  are  identified  individualy 
above. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  oiu'  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  the  domestic 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports,  or 
sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  50  days 
after  the  publication  of  this  preliminary 
determination,  and  rebuttal  briefs,  no 
later  than  five  days  after  the  filing  of 


case  briefs.  A  list  of  authorities  used  and 
a  summary  of  arguments  made  in  the 
briefs  should  accompany  these  briefis. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  We  will 
hold  a  public  hearing,  if  requested 
within  10  days  of  publication  of  this 
notice,  to  afford  interested  parties  an 
opportimity  to  comment  on  argimients 
raised  in  case  or  rebuttal  briefs.  The 
hearing  will  be  held  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  time,  date  and 
room  to  be  determined.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral  . 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  August  18,  1997. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  June  3. 1997. 
Robert  S.  LaRuasa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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Qe  p  6   '  MErrr  OF  housing  and 

J=!BAN  DrVtlOPMENT 
[•'  c«f»r  Ho.  r«-424>J-N-01J 

**'-s  fc «Ui'»^  S*>r'f"T^ent  Procedures 
i .:  t  N  •  ; :  „  r'  ;■ '  H  ♦^v .  sion  of  Special 
r'   .-nation  Booklet 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice;  revision  of  sp>ecial 
information  booklet. 

SUMMARY:  This  notice  announces  the 
availability  of  a  revised  special 
information  booklet  as  required  by  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (RESPA)  (12  U.S.C.  2601-17)  tfnd 
prescribed  by  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner. 

AOOflESSES:  The  special  information 
booklet  that  follows  this  notice  is  also 
available  by  sending  a  request  to  the 
Director,  Office  of  Consimier  and 
Regulatory  Affairs,  Attention:  RESPA/ 
Special  Information  Booklet,  Room 
9146,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington,  IX  20410. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
David  R.  Williamson,  Office  of 
Consumer  and  Regulatory  Affairs,  (202) 
708—4560,  Room  9146,  Department  of 
Housing  and  Urtian  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  (This  is  not  a  toll-free  nimiber.) 
Persons  with  hearing  or  speech 
impairments  may  access  this  niunber 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339 

SUPPLEMENTARY  INFORMATION:  On  April 
23, 1987,  the  Department  issued  the 
current  edition  of  the  special 
information  booklet  (52  FR  13566).  That 
version  provided  a  description  of  the 
nature  and  purpose  of  the  costs  relating 
to  a  real  estate  settlement,  and  an 
explanation  of  the  HUD-1  Settlement 
Statement,  escrow  accounts  used  in 
connection  with  the  loan,  providers  of 
real  estate  settlement  services,  and 
unfair  practices  and  unreasonable  or 
unnecessary  charges.  The  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2601-17)  (RESPA)  requires 
lenders  to  provide  the  special 
information  booklet  to  each  person 
borrowing  money  to  finance  the 
purchase  of  residential  real  estate 
within  3  business  days  after  receiving 
the  application. 


Since  1987,  RESPA  has  been  amended 
on  several  occasions.  (Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  1990,  Public  Law  101-625;  the  Dire 
Emergency  Supplemental 
Appropriations  Act,  1991,  Public  Law 
102-27;  the  Housing  and  Community 
Development  Act  of  1992,  Public  Law 
102-550;  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law 
103-325;  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996,  Public  Law  104-208.) 
Consequently,  certain  parts  of  the 
special  information  booklet  are 
outdated.  Piirsuant  to  12  U.S.C.  2603. 
and  24  CFR  3500.6(b)  of  the 
Department's  RESPA  regulations,  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  has 
revised  the  special  information  booklet 
by  addressing  the  legislative 
amendments,  and  by  updating 
informational  references  and  the 
booklet's  discussion  of  the  HUD-1 
Settlement  Statement.  The  revised 
booklet  is  published  in  today's  Fedtaral 
Register  following  this  notice. 

More  specifically,  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  has  revised  the  booklet  to 
reflect  changes  in  RESPA  coverage  as 
well  as  additional  required  disclosures 
relating  to  loan  servicing  transfers, 
escrow  accounts,  and  affiliated  service 
providers.  The  explanation  of  settlement 
services  has  been  expanded  to  include 
oirrent  lending  and  settlement  charges, 
such  as  fees  for  mortgage  brokers. 
Computer  Loan  Origination  (CLO) 
services,  tax  service,  flood  insurance, 
and  lead  based  paint  inspection 
services.  The  booklet  was  also  updated 
to  include  other  statutes  related  to  fair 
credit,  fair  lending,  flood  insurance  and 
lead  based  paint  hazards  which  affect 
the  lending  and  settlement  process. 

The  Department  will  make  a  copy  of 
the  special  information  booklet 
available  to  any  firm  planning  to 
publish  the  booklet  for  distribution  to 
lenders.  Firms  interested  in  securing  a 
copy  should  send  their  requests  to  the 
Director,  Office  of  Consumer  and 
Regulatory  Affairs,  Attention:  RESPA/ 
Special  Information  Booklet,  Room 
9146,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  The 
booklet  will  also  be  available  through 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  The  Department 


does  not  have  a  sufficient  supply  of  the^ 
booklet  and  form  to  pro\'ide  copies  to  all 
settlement  service  providers.  Lenders 
may  use  the  booklet  as  soon  as  it 
becomes  available  through  normal 
sources.  Previous  editions  may  be  used 
until  supplies  are  exhausted  or  imtil 
September  9, 1997  whichever  is  earlier. 

The  Department  is  also  making  the 
booklet  available  to  settlement  service 
providers  and  consumers  at  the 
following  web  site  address:  http:// 
www.hud.gov/fha/res/respa — hm.html 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  special  information 
booklet  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  nimiber  2502-0265.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  the 
collection  displays  a  valid  control 
number. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(1) 
of  the  Department's  regulations, 
published  in  a  final  rule  on  September 
27, 1996  (61  FR  50914).  this  notice  and 
the  special  information  booklet  do  not 
direct,  provide  for  assistance  or  loan 
and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate  property 
acquisition,  disposition,  lease, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  set  out  or  provide 
for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occuptmcy.  Therefore,  this 
notice  and  the  special  information 
booklet  are  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  PoUcy  Act. 

The  Department  is  hereby  publishing 
the  revised  special  information  booklet 
to  provide  appropriate  notice  of  its 
contents.  The  text  of  the  special 
information  booklet  for  the  Real  Estate 
Settlement  Procedures  Act  follows  this 
notice. 

Dated:  )une  2. 1997. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[PR  Doc.  97-15301  Filed  6-10-97;  8:45  am) 
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Jfbngratulations!  You  have  decided  to  buy  a  new  home.  This  booklet  will  help  you  take  this 
big  finaScialltep  by  describing  the  home  buying,  home  financing,  and  settlement  process.  Lenders 
and  mortgage  brokers  are  required  by  federal  law,  the  Real  Estate  Settlement  Procedures  Act 
("RESPA"),  to  give  you  this  booklet.  You  should  receive  it  when  applying  for  a  loan,  or  within 
three  business  days  afterwards.  Real  estate  brokers  frequently  hand  out  this  booklet  as  well. 

You  probably  started  the  home  buying  process  in  one  of  two  ways:  you  saw  a  home  you 
were  interested  in  buying  or  you  consulted  a  lender  to  figure  out  how  much  money  you  could 
borrow  before  you  found  a  home  (sometimes  called  pre-qualifying).  The  next  step  is  to  sign  an 
agreement  of  sale  with  the  seller,  followed  by  applying  for  a  loan  to  purchase  your  new  home.  The 
final  step  is  called  "settlemenf '  or  "closing,"  where  the  legal  title  to  the  property  is  transferred  to 
you. 

At  each  of  these  steps  you  often  have  the  opportunity  to  negotiate  the  terms,  conditions  and 
costs  to  your  advantage.  This  booklet  will  highlight  such  opportunities.  You  will  also  need  to  shop 
carefully  to  get  the  best  value  for  your  money.  There  is  no  standard  home  buying  process  used  in 
all  localities.  Your  actual  experience  may  vary  from  those  described  here.  This  booklet  takes  you 
through  the  general  steps  to  buying  a  home,  to  eliminate,  as  much  as  possible,  the  mysteries  of  the 
settlement  process. 
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il  BUYING  AND  HNANCIN6  A  HOM! 

H  Role  Of  the  Real  Estate  Bmlter 


r. 


rcquently,  the  first  person  you  consult  about  buying  a  home  is  a  real  estate  agent  or  broker. 
Although  real  estate  brokers  provide  helpful  advice  on  many  aspects  of  home  buying,  they  may 
sen  e  the  in(ert-.ts  r>f  «hr  seller,  and  not  your  interests  as  the  buyer.  The  most  common  practice 
is  iui  uic  sciicr  lu  mrc  ine  oroKer  to  find  someone  who  will  be  willing  to  buy  the  home  on  terms  and 
conditions  that  are  acceptable  to  the  seller.  Therefore,  the  real  estate  broker  you  are  dealing  with 
may  also  represent  the  seller.  However,  you  can  hire  your  own  real  estate  broker,  known  as  a 
buyer's  broker,  to  represent  your  interests.  Also,  in  some  states,  agents  and  brokers  are  allowed  to 
represent  both  buyer  and  seller. 

Even  if  the  real  estate  broker  represents  the  seller,  state  real  estate  licensing  laws  usually 
require  that  the  broker  treat  you  fairly.  If  you  have  any  questions  concerning  the  behavior  of  an 
agent  or  broker,  you  should  contact  your  State's  Real  Estate  Commission  or  licensing  department 

Sometimes,  the  real  estate  broker  will  offer  to  help  you  obtain  a  mortgage  loan.  He  or  she 
may  also  recommend  that  you  deal  with  a  particular  lender,  title  company,  attorney  or 
settlement/closing  agent.  You  are  not  required  to  follow  the  real  estate  broker's  recommendation. 
You  should  compare  the  costs  and  services  offered  by  other  providers  with  those  recommended  by 
the  real  estate  broker. 


B  Selecting  an  Attorney 


B 

l^crojre  you  sign  an  agreement  of  sale,  you  might  consider  asking  an  attorney  to  look  it  over 
and  tell  you  if  it  protects  your  interests.  If  you  have  already  signed  your  agreement  of  sale,  you 
might  still  consider  having  an  attorney  review  it.  An  attorney  can  also  help  you  prepare  for  the 
settlement.  In  some  areas  attorneys  act  as  settlement/closing  agents  or  as  escrow  agents  to  handle 
the  settlement.  \n  ait  .rrH\  %*no  does  tru^  v*  ni  not  solely  represent  your  interests,  since,  as 
e-^kmera  u  ^!^^a^;ti!^  .  or  she  m  t!>o  be  representing  the  seller,  the  lender  and  Others 
as  ^M'  M 

Please  note,  in  many  areas  of  the  country  attorneys  are  not  normally  involved  in  the  home 
sails.  For  example,  escrow  agents  or  escrow  companies  in  western  states  handle  the  paperwork  to 
transfer  title  without  any  attorney  involvement. 


It  choosing  an  attorney,  you  should  shop  around  and  ask  what  services  will  be  performed 
for  what  fee.  Find  out  whether  the  attorney  is  experienced  in  representing  home  buyers.  You  may 
wish  to  ask  the  attorney  questions  such  as: 

♦  What  is  the  charge  for  negotiating  the  agreement  of  sale,  reviewing  documents  and  giving 
advice  concerning  those  documents,  for  being  present  at  the  settlement,  or  for  reviewing 
instructions  to  the  escrow  agent  or  company? 

♦  Will  the  attorney  represent  anyone  other  than  you  in  the  transaction? 

♦  Will  the  attorney  be  paid  by  anyone  other  than  you  in  the  transaction? 


G.  Terms  c^f  ?t^e  igreenian!  o!  Sale 


I 


If  you  receive  this  Booklet  before  you  sign  an  agreement  of  sale,  here  are  some  important 
points  to  consider.  The  real  estate  broker  probably  will  give  you  a  preprinted  form  of  agreement  of 
sale.  You  may  make  changes  or  additions  to  the  form  agreement,  but  the  seller  must  agree  to  every 
change  you  make.  You  should  also  agree  with  the  seller  on  when  you  will  move  in  and  what 
^pliances  and  personal  property  will  be  sold  with  the  home. 


>> 


Sases  *^iC<.  For  most  home  purchasers,  the  sales  price  is  the  most  important  term. 
Recognize  that  other  non-monetary  terms  of  the  agreement  are  also  important. 


> 


IMiL  "Title"  refers  to  the  legal  ownership  of  your  new  home.  The  seller  should 
provide  title,  free  and  clear  of  all  claims  by  others  against  your  new  home.  Claims 
by  others  gainst  your  new  home  are  sometimes  known  as  "liens"  or 
"encumbrances."  You  may  negotiate  who  will  pay  for  the  title  search  which  will  tell 
you  whether  the  title  is  "clear." 


»> 


Mofffag*  CIsiiSt  The  agreement  of  sale  should  provide  that  your  deposit  will  be 
retunded  it  the  sale  has  to  be  canceled  because  you  are  unable  to  get  a  mortgage 
loan.  For  example,  your  agreement  of  sale  could  allow  the  purchase  to  be  canceled 
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if  you  cannot  rhtain  mortgage  financing  at  an  interest  rate  at  or  below  a  rate  you 
specify  in  the  igreenent. 

PCS&  Your  lender  ^11  require  a  certificate  fix)m  a  qualified  inspector  stating  that 
me  home  is  free  trom  termites  and  other  pests  and  pest  damage.  You  may  want  to 
reserve  the  right  to  cancel  the  agreement  or  seek  immediate  treatment  and  repairs  by 
the  seller  if  pest  damage  is  found. 


31989 


**•■»•  tl?|«C|lit   It  is  a  good  idea  to  have  the  home  inspected.   An  inspection 

iiiouij  jcicmvnc  the  condition  of  the  plumbing,  heating,  cooling  and  electrical 
systeiiii,.  ihc  oiracture  should  also  be  examined  to  assure  it  is  sound  and  to 
determine  the  condition  of  the  roof,  siding,  windows  and  doors.  The  lot  should  be 
graded  away  from  the  house  so  that  water  does  not  drain  toward  the  house  and  into 
the  basement. 


Most  buyers  prefer  to  pay  for  these  inspections  so  that  the  inspector  is  working  for 
them,  not  the  seller.  You  may  wish  to  include  in  your  agreement  of  sale  the  right  to 
cancel,  if  you  are  not  satisfied  with  the  inspection  results.  In  that  case,  you  may 
want  to  re-negotiate  for  a  lower  sale  price  or  require  the  seller  to  make  repairs. 

l««fWlMMW  Jl?8n|S  Lb  H^^^  1971   if  you  buy  a  home  built 

betore  1^"h  -ouhavecenam  'this  v  ricenur^  e  ad-based  paint  and  lead  poisoning 
hazards,  ihe  seller  or  sales  at  en:  n  st  give  you  the  EPA  pamphlet  "Protect  Your 
Family  From  Lead  in  Your  Home  or  other  EPA-approved  lead  hazard  information. 
The  seller  or  sales  agent  must  tell  you  what  the  seller  actually  knows  about  the 
home's  lead-based  paint  or  lead-based  paint  hazards  and  give  you  any  relevant 
records  or  repcn^. 

You  na  V  ai  r  a  :  en  (10)  days  to  do  an  inspection  or  risk  assessment  for  lead-based 
paint  or  eac  ^a^ed  paint  hazards.  However,  to  have  the  right  to  cancel  the  sale 
based  on  re  results  of  an  inspection  or  risk  assessment,  you  will  need  to  negotiate 

thisci:>ndi!!0'-  w!.r  'ne  seller. 


Finally,  the  seller  must  attach  a  disclosure  form  to  the  agreement  of  sale  which  will 
include  a  I  ead  \\  aniing  Statement.  You,  the  seller,  and  the  sales  agent  will  sign  an 
a  V  nowiedgmemihat  these  notification  requirements  have  been  satisfied. 


smMu 
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Otlier  tnvirinmeiiiai  Cancems  Your  city  or  state  may  have  laws  requiring  buyers 
or  sellers  to  test  for  environmental  hazards  such  as  leaking  underground  oil  tanks, 
the  presence  of  radon  or  asbestos,  lead  water  pipes,  and  other  such  hazards,  and  to 
take  the  steps  to  clean-up  any  such  hazards.  You  may  negotiate  who  will  pay  for 
the  costs  of  any  required  testing  and/or  clean-up. 


♦ 


Sliarlns  9t  Dcpensei  You  need  to  agree  with  the  seller  about  how  expenses  related 
to  the  property  such  as  taxes,  water  and  sewer  charges,  condominium  fees,  and 
utility  bills,  are  to  be  divided  on  the  date  of  settlement.  Unless  you  agree  otherwise, 
you  should  only  be  responsible  for  the  portion  of  these  expenses  owed  after  the  date 
of  sale. 


■> 


"sraeifteni  IfenT'T^^^^tw  %mw  S?  €«mpaPU  Depending  on  local  practices,  you 
may  nave  an  opuon  lo  seieci  me  setuement  agent  or  escrow  agent  or  company.  For 
states  where  an  escrow  agent  or  company  will  handle  the  settlement,  the  buyer, 
seller  and  lender  will  provide  instructions. 


*% 


^ni  g  t!i  e  0  f  Cii  s  1  You  can  negotiate  ^^Wch  settlement  costs  you  will  pay  and  wliich 
will  ut  ^juiu  \jy  uie  seller. 


D-  Siwpoirii  km  3  imn 


Y 

■  0 


lour  choice  of  lender  and  type  of  loan  will  influence  not  only  your  settlement  costs,  but  also 
the  monthly  cost  of  your  mortgage  loan.  There  are  many  types  of  lenders  and  types  of  loans  you 
can  choose.  You  may  be  familiar  with  banks,  savings  associations,  mortgage  companies  and  ciidit 
unions,  many  of  which  provide  home  mortgage  loans.  You  may  find  a  listing  of  some  mortgage 
lenders  in  the  yellow  pages  or  a  listing  of  rates  in  your  local  newspaper. 

ilir!§158  Bnlen    Some  companies,  known  as  "mortgage  brokers"  offer  to  find  you  a 
mortgage  lender  wiUmg  lo  make  you  a  loan.     A  mortvij:  kt      r  r      prrait    ;l^ 

indeptn  drnt  >>  u^iness  and  may  not  be  operating  as  your  "agent"  or  rn  ts,  ntaiM  Your 
liiufigd^c  oruAcr  may  be  paid  by  the  lender,  you  as  the  borrower,  or  both.  You  may  wish  to  ask 
about  the  fees  that  the  mortgage  broker  will  receive  for  its  services. 
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11        CMJBniinent  PrOframi     You  may  be  eligible  for  a  loan  insured  through  the  Federal 
Housing  Admimsiraiion  ("i-HA  )  or  guaranteed  by  the  Department  of  Veterans  Affairs  or  similar 
programs  operated  by  cities  or  states.  These  programs  usually  require  a  smaller  downpayment. 
Ask  lenders  about  these  programs.  You  can  get  more  information  about  these  programs  from  the 
agencies  that  run  them.  (See  Appendix  to  this  Booklet) 

CiOS.   Computer  loan  origination  systems,  or  CLOs,  are  computer  terminals  sometimes 
available  in  real  estate  offices  or  other  locations  to  help  you  sort  through  the  various  types  of  loans 
offered  by  different  lenders.  The  CLO  operator  may  charge  a  fee  for  the  services  the  CLO  offers. 
This  fee  may  be  paid  by  you  or  by  the  lender  that  you  select. 

TjfflCSBfloans.  Loans  can  have  a  fixed  interest  rate  or  a  variable  interest  rate.  Fixed  rate 
loans  have  the  same  principal  and  interest  payments  during  the  loan  term.  Variable  rate  loans  can 
have  any  one  of  a  number  of  "indexes"  and  "margins"  which  determine  how  and  when  the  rate  and 
payment  amount  change.  If  you  apply  for  a  variable  rate  loan,  also  known  as  an  adjustable  rate 
mortgage  ("ARM"),  a  disclosure  and  booklet  required  by  the  Truth  in  Lending  Act  will  further 
describe  the  ARM.  Most  loans  can  be  repaid  over  a  term  of  30  years  or  less.  Most  loans  have 
equal  monthly  payments.  The  amounts  can  change  from  time  to  time  on  an  ARM  depending  on 
changes  in  the  interest  rate.  Some  loans  have  short  terms  and  a  large  final  payment  called  a 
"balloon."  You  should  shop  for  the  type  of  home  mortgage  loan  terms  that  best  suit  your  needs. 


tntereSlBate/railntS  &  Otfter  Fees.  Often  the  price  of  a  home  mortgage  loan  is  stated  in 
terms  of  an  interest  rate,  pcini^,  aiU  oiner  fees.  A  "poinr  is  a  fee  that  equals  1  percent  of  the  loan 
amount.  Points  are  usually  paid  to  the  lender,  mortgage  broker,  or  both,  at  the  settlement  or  upon 
the  completion  of  tfie  escrow.  Often,  you  can  pay  fewer  points  in  exchange  for  a  higher  interest  rate 
or  more  points  for  a  lower  rate.  Ask  your  lender  or  mortgage  broker  about  points  and  other  fees. 

A  document  called  the  Truth  in  Lending  Disclosure  Statement  will  show  you  the  "Annual 
Percentage  Rate"  ("APR")  and  other  payment  infonnation  for  the  loan  you  have  applied  for.  The 
APR  takes  into  account  not  only  the  interest  rate,  but  also  the  points,  mortgage  broker  fees  and 
certain  other  fees  that  you  have  to  pay.  Ask  for  the  APR  before  you  ^ply  to  help  you  shop  for  the 
loan  that  is  best  for  you.  Also  ask  if  your  loan  will  have  a  charge  or  a  fee  for  paying  all  or  part  of 
the  loar  bef-re  navment  is  due  ("prepayment  penalty")-  You  may  be  able  to  negotiate  the  terms  of 
the  prepaymeni  penalty. 

tcn^^f  JeftllLrelSettleinem  Castl    Your  lender  may  require  you  to  obtain  certain  settlement 

bci\  ices,  such  ai  a  new  3urve> ,  mongage  insurance  or  title  insurance.  It  may  also  order  and  charge 
you  for  other  settlement-related  services,  such  as  the  appraisal  or  credit  report.  A  lender  may  also 
charge  other  fees,  such  as  fees  for  loan  processing,  document  preparation,  underwriting,  flood 


Federal  Re^ster  /  Vol.  62.  No.  112  /  Wednesday,  June  11.  1997  /  Notices 


ISS 


certification  or  an  application  fee.  You  may  wish  to  ask  for  an  estimate  of  fees  and  settlement  costs 
before  choosing  a  lender.  Some  lenders  offer  "no  cost"  or  "no  point"  loans  but  normally  cover 
these  fees  or  costs  by  charging  a  higher  interest  rate. 


5i 


ismparfng  Uw  Ocsfs.     Comparing  APRs  may  be  an  effective  way  to  shop  for  a  loan. 
However,  you  must  compare  similar  loan  products  for  the  same  loan  amount.    For  example, 
compare  two  30-year  fixed  rate  loans  for  $100,000.  Loan  A  with  an  APR  of  8.35%  is  less  costly 
than  Loan  B  with  an  APR  of  8.65%  over  the  loan  term.  However,  before  you  decide  on  a  loan, 
you  should  consider  the  up-front  cash  you  will  be  required  to  pay  for  each  of  the  two  loans  as  well. 

Another  effective  shopping  technique  is  to  compare  identical  loans  with  different  up-fix>nt 
points  and  other  fees.  For  example,  if  you  are  offered  two  30-year  fixed  rate  loans  for  $100,000  and 
at  8%,  the  monthly  payments  are  the  same,  but  the  up-fi-ont  costs  are  different: 

Loan  A-  2  points  ($2,000)  and  lender  required  costs  of  $1800  =  $3800  in  costs. 
Loan  B  -  2  1/4  points  ($2250)  and  lender  required  costs  of  $  1 200  =  $3450  in  costs. 

A  comparison  of  the  up-front  costs  shows  Loan  B  requires  $350  less  in  up-front  cash  than  Loan  A. 

However,  your  individual  situation  (how  long  you  plan  to  stay  in  your  house)  and  your  tax 
situation  (points  can  usually  be  deducted  for  the  tax  year  that  you  purchase  a  house)  may  affect 
your  choice  of  loans. 

iiiCAifii  "Locking  in"  your  rate  or  points  at  the  time  of  application  or  during  the 
processing  of  your  loan  will  keep  the  rate  and/or  points  from  changing  until  settlement  or  closing  of 
the  escrow  process.  Ask  your  lender  if  there  is  a  fee  to  lock- in  the  rate  and  whether  the  fee  reduces 
the  amount  you  have  to  pay  lor  points.  Find  out  how  long  the  lock-in  is  good,  what  happens  if  it 
expires,  and  whether  the  lock-in  fee  is  refundable  if  your  application  is  rejected. 

Tax  and  Insurance  ^3¥m?nttL  Your  monthly  mortgage  payment  will  be  used  to  repay  the 
money  you  borrowed  plus  interest.  Part  of  your  monthly  payment  may  be  deposited  into  an 
"escrow  accounf '  (also  known  as  a  "reserve"  or  "impound"  account)  so  your  lender  or  servicer  can 
pay  your  real  estate  taxes,  property  insurance,  mortgage  insurance  and/or  flood  insurance.  Ask 
your  lender  or  mortgage  broker  if  you  will  be  required  to  set  up  an  escrow  nr  imnound 
account  for  taxes  and  insurance  payments. 


fraflSlef  a  "iBUt  uan  While  you  may  start  the  loan  process  with  a  lender  or  mortgage 
broker,  you  could  find  that  after  settlement  another  company  may  be  collecting  the  j)ayments  on 
your  loan.  Collecting  loan  payments  is  often  known  as  "servicing"  the  loan.  Your  lender  or  broker 
will  disclose  whether  it  expects  to  service  your  loan  or  to  transfer  the  servicing  to  someone  else. 
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WOrtllie  fnSDranc&  Private  mortgage  insurance  and  government  mortgage  insurance 
protect  tne  lender  against  default  and  enable  the  lender  to  make  a  loan  which  the  lender  considers  a 
higher  risk.  Lenders  often  require  mortgage  insurance  for  loans  where  the  downpayment  is  less 
than  20%  of  the  sales  price.  You  may  be  billed  monthly,  annually,  by  an  initial  lump  sum,  or  some 
combination  of  these  practices  for  your  mortgage  insurance  premium.  Ask  your  lender  if  mortgage 
insurance  is  required  and  how  much  it  will  cost.  Mortgage  insurance  should  not  be  conftised  with 
mortgage  life,  credit  life  or  disability  insurance,  which  are  designed  to  pay  off  a  mortgage  in  the 
evf^nt  of  the  borrower's  death  or  disabiUty. 

You  may  also  be  offered  "lender  paid"  mortgage  insurance  ("LPMr).  Under  LPMI  plans, 
the  lender  purchases  the  mortgage  insurance  and  pays  the  premiums  to  the  insurer.  The  lender  will 
increase  your  interest  rate  to  pay  for  the  premiums  ~  but  LPMI  may  reduce  your  settlement  costs. 
You  cannot  cancel  LPMI  or  government  mortgage  insurance  during  the  life  of  your  loan.  However, 
it  may  be  possible  to  cancel  private  mortgage  insurance  at  some  point,  such  as  when  your  loan 
balance  is  reduced  to  a  certain  amount.  Before  you  commit  to  paying  for  mortgage  insurance,  find 
out  the  specific  requirements  for  cancellation. 


L 


rtOBdl  Hazarti  Areai  Most  lenders  will  not  lend  you  money  to  buy  a  home  in  a  flood  hazard 
unless  you  pay  lor  liood  insurance.  Some  government  loan  programs  will  not  allow  you  to 
purchase  a  home  that  is  located  in  a  flood  hazard  area.  Your  lender  may  charge  you  a  fee  to 
check  for  flood  hazards.  You  should  be  notified  if  flood  insurance  is  required.  If  a  change  in 
flood  insurance  maps  brings  your  home  within  a  flood  hazard  area  after  your  loan  is  made,  your 
ender  or  servicer  may  require  you  to  buy  flood  insurance  at  that  time. 


f  Selecting  a  SettJemenfllgeol 
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tlement  practices  vary  from  locality  to  locality,  and  even  within  the  same  county  or  city. 
Settlements  may  be  conducted  by  lenders,  title  insurance  companies,  escrow  companies,  real  estate 
brokers  or  attorneys  for  the  buyer  or  seller.  You  may  save  money  by  shopping  for  the  settlement 
agent. 

•  In  some  parts  of  the  country  (particularly  western  states),  settlement  may  be  conducted  by 
an  escrow  agent.  The  parties  sign  an  escrow  agreement  which  requires  them  to  provide  certain 
documents  and  funds  to  the  agent.  Unlike  other  types  of  settlement,  the  parties  do  not  meet  around 
a  table  to  sign  documents.  Ask  how  your  settlement  will  be  handled. 


f.  SiCirini  Iilie  Services 

I  itle  insurance  is  usually  required  by  the  lender  to  protect  the  lender  against  loss  resultmg 
from  claims  by  others  against  your  new  home.  In  some  states,  attorneys  offer  title  insurance  as  part 
of  their  services  in  examining  title  and  providing  a  title  opinion.  The  attomey's  fee  may  include  the 
title  insurance  premium.  In  other  states,  a  title  insurance  company  or  title  agent  directly  provides 
the  title  insurance. 

Owner  S  Nlic  >  A  lender'stitle  insurance  policy  does  not  protectyou.  Similarly,  the  prior 
owner  5  pvin^y  uuca  ii«jI  protect  you.  If  you  want  to  protect  yourself  from  claims  by  others  against 
your  new  home,  you  will  need  an  owner's  policy.  When  a  claim  does  occur,  it  can  be  financially 
devastating  to  an  owner  who  is  uninsured.  If  you  buy  an  owner's  policy,  it  is  usually  much  less 
expensive  if  you  buy  it  at  the  same  time  and  with  the  same  insurer  as  the  lender's  policy. 

StlOiegQlTilleinsurfti  Under  RESPA,  the  seller  may  not  require  you,  as  a  condition  of  the 
sale,  to  purchase  title  insurance  from  any  particular  title  company.  Generally,  your  lender  will 
require  title  insurance  from  a  company  that  is  acceptable  to  it.  In  most  cases  you  can  shop  for  and 
choose  a  company  that  meets  the  lender's  standards. 

Re\flew  Initial  nils  Bep  ti.   In  many  areas,  a  few  days  or  weeks  before  the  settlement  or 
closing  of  the  escrow,  the  title  insurance  company  will  issue  a  "Commitment  to  Insure"  or 
preliminary  report  or  "binder"  containing  a  summary  of  any  defects  in  title  which  have  been 
identified  by  the  title  search,  as  well  as  any  exceptions  from  the  title  insurance  policy's  coverage. 
The  commitment  is  usually  sent  to  the  lender  for  use  until  the  title  insurance  policy  is  issued  at  or 
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after  the  settlement.  You  can  arrange  to  have  a  copy  sent  to  you  (or  to  your  attorney)  so  that  you 
can  object  if  there  are  matters  affecting  the  title  which  you  did  not  agree  to  accept  when  you  signed 
the  a  ereement  of  sale. 


Coverage  &  Jest  Saylnil  To  save  money  on  title  insurance,  compare  rates  among  various 
title  insurance  wcii.pjjLci..  a^k  what  services  and  limitations  on  coverage  are  provided  under  each 
policy  so  that  you  can  decide  whether  coverage  purchased  at  a  higher  rate  may  be  better  for  your 
needs.  However,  in  many  states,  title  insurance  premium  rates  are  established  by  the  state  and  may 
not  be  negotiable.  If  you  are  buying  a  home  which  has  changed  hands  within  the  last  several  years, 
ask  your  title  company  about  a  "reissue  rate,"  which  would  be  cheaper.  If  you  are  buying  a  newly 
constructed  home,  make  certain  your  title  insurance  covers  claims  by  contractors.  These  claims  are 
known  as  "mechanics'  liens"  in  some  parts  of  the  country. 


of 


SarvC)(:  Lenders  or  title  insurance  companies  often  require  a  survey  to  mark  the  boundaries 
me  property.  A  survey  is  a  drawing  of  the  property  showing  the  perimeter  boundaries  and 
marking  the  location  of  the  house  and  other  improvements.  You  may  be  able  to  avoid  the  cost  of  a 
complete  survey  if  you  can  locate  the  person  who  previously  surveyed  the  property  and  request  an 
update.  Check  with  your  lender  or  title  insurance  company  on  whether  an  updated  survey  is 
acceptable. 


sett 


fi  RESPA  Disclosures 
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ne  of  the  purposes  of  RESPA  is  to  help  consumers  become  better  shoppers  for 

ement  services.  RESPA  requires  that  borrowers  receive  disclosures  at  various  times.  Some 
disclosures  spell  out  the  costs  associated  with  the  settlement,  outline  lender  servicing  and  escrow 
account  practices  and  describe  business  relationships  between  settlement  service  providers. 

|ee|  Faith  Estlraiteif^  RESPA  requires  that,  when  you  apply  for  a  loan, 

the  lender  or  monji.e  ^'-  Kcr  give  you  a  Good  Faith  Estimate  of  settlement  service  charges  you 
will  likely  have  to  pay.  ii  you  do  not  get  this  Good  Faith  Estimate  when  you  apply,  the  lender  or 
mor»g22e  broker  must  mail  or  deliver  it  to  you  within  the  next  three  business  days. 

1 1     Be  aware  that  the  amounts  listed  on  the  Good  Faith  Estimate  are  only  estimates.  Actual 
costs  may  vary.    Changing  market  conditions  can  affect  prices.    Remember  that  the  lender's 


31 


Federal  Register  /  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Notices 


estimate  is  not  a  guarantee.  Keep  your  Good  Faith  Estimate  so  you  can  compare  it  with  the 
final  settlement  costs  and  ask  the  lender  questions  about  any  changes. 

Se/i , CI li g  0 s s i  i 0 i aiiStatemMt  RESP A  requires  the  lender  or  mortgage  broker  to  tell  you 
in  writing,  u.-.c.;  >  wv.  -pp.>  for  a  loan  or  within  the  next  three  business  days,  whether  it  expects  that 
someone  else  will  be  servicing  your  loan  (collecting  your  payments). 


Ailiilditisi  BuHd'JK 
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>Hgani6lltS    Sometimes,  several  businesses  that  offer  settlement 


services  are  owned  or  controlled  by  a  common  corporate  parent.  These  businesses  are  kiiown  as 
"affiliates."  When  a  lender,  real  estate  broker,  or  other  participant  in  your  settlement  refers  you  to 
an  affiliate  for  a  settlement  service  (such  as  when  a  real  estate  broker  refers  you  to  a  mortgage 
broker  affiliate),  RESPA  requires  the  referring  party  to  give  you  an  Affiliated  Business 
Arrangement  Disclosure.  This  form  will  remind  you  that  you  are  generally  not  required,  with 
certain  exceptions,  to  use  the  affiliate  and  are  fi^e  to  shop  for  other  providers. 

nun  "?  ^*nleiTi8?'?^3^ej|ieilt  One  business  day  before  the  settlement,  you  have  the  right  to 
inspect  me  nuu- 1  :>eniemeni  Statement.  This  statement  itemizes  the  services  provided  to  you  and 
the  fees  charged  to  you.  This  form  is  filled  out  by  the  settlement  agent  who  will  conduct  the 
settlement.  Be  sure  you  have  the  name,  address,  and  telephone  number  of  the  settlement  agent  if 
you  wish  to  inspect  this  form.  The  fully  completed  HUD-1  Settlement  Statement  generally  must  be 
delivered  or  mailed  to  you  at  or  before  the  settlement.  In  cases  where  there  is  no  settlement 
meeting,  the  escrow  agent  will  mail  you  the  HUD-1  after  settlement,  and  you  have  no  right  to 
inspect  it  one  day  before  settlement. 


Escrow  accc! 
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adlB  t  BISCltSgfdS     Your  lender  may  require  you  to  establish  an 


escrow  or  impound  account  to  insure  that  your  taxes  and  insurance  premiums  are  paid  on  time.  If 
so,  you  will  probably  have  to  pay  an  initial  amount  at  the  settlement  to  start  the  account  and  an 
additional  amount  with  each  month's  regular  payment.  Your  escrow  account  payments  may 
include  a  "cushion"  or  an  extra  amount  to  ensure  that  the  lender  has  enough  money  to  make  the 
payments  when  due.  RESPA  limits  the  amount  of  the  cushion  to  a  maximum  of  two  months  of 
escrow  payments. 

At  the  settlement  or  within  the  next  45  days,  the  person  servicing  your  loan  must  give  you 
an  initial  escrow  account  statement.  That  form  will  show  all  of  the  payments  which  are  expected  to 
be  deposited  into  the  escrow  account  and  all  of  the  disbursements  which  are  expected  to  be  made 
from  the  escrow  account  during  the  year  ahead.  Your  lender  or  servicer  will  review  the  escrow 
account  annually  and  send  you  a  disclosure  each  year  which  shows  the  prior  year's  activity  and  any 
adjustments  necessary  in  the  escrow  p)ayments  that  you  will  make  in  the  forthcoming  year. 


UMI 


I 

■  here  are  several  federal  laws  which  provide  you  with  protection  during  the  processing  of 
your  loan.  The  Equal  Credit  Opportunity  Act  ("ECOA"),  the  Fair  Housing  Act,  and  the  Fair  Credit 
Reporting  Act  ("FCRA")  prohibit  discrimination  and  provide  you  with  the  right  to  certain  credit 
information. 

Mo  OjSCflminaOen  ECOA  prohibits  lenders  from  discriminating  against  credit  applicants 
on  the  basis  of  race,  color,  religion,  national  origin,  sex,  marital  status,  age,  the  fact  that  all  or  part 
of  the  applicant's  income  comes  from  any  public  assistance  program,  or  the  fact  that  the  applicant 
has  exercised  any  right  under  any  federal  consumer  credit  protection  law.  To  help  government 
agencies  monitor  ECOA  compliance,  your  lender  or  mortgage  broker  must  request  certain 
information  regarding  your  race,  sex,  marital  status  and  age  when  taking  your  loan  application. 


The  Fair  Housing  Act  also  prohibits  discrimination  in  residential  real  estate  transactions  on 
the  basis  of  race,  color,  religion,  sex,  handicap,  familial  status  or  national  origin.  This  prohibition 
applies  to  both  the  sale  of  a  home  to  you  and  the  decision  by  a  lender  to  give  you  a  loan  to  help  pay 
for  that  home.  Finally,  your  locality  or  state  may  also  have  a  law  which  prohibits  discrimination. 

Frequently,  there  are  differences  in  the  types  and  amounts  of  settlement  costs  charged  to  the 
Borrower  -  for  example,  some  borrowers  are  charged  greater  fees  for  mortgages  depending  on  their 
credit  worthiness.  These  differences  may  be  justified  or  they  may  be  unlawfully  discriminatory.  It 
is  important  that  you  examine  your  settlement  documents  closely,  especially  lines  808-81 1  on  the 
HUD-1  settlement  statement,  and  do  not  hesitate  to  compare  your  settlement  costs  with  those  of 
your  friends  and  neighbors. 

If  you  feel  you  have  been  discriminated  against  by  a  lender  or  anyone  else  in  the  home 
buying  process,  you  may  file  a  private  legal  action  against  that  person  or  complain  to  a  state,  local 
or  federal  administrative  agency.  You  may  want  to  talk  to  an  attomey;  or  you  may  want  to  ask  the 
federal  agency  that  enforces  ECOA  (the  Board  of  Govemors  of  the  Federal  Reswve  System)  or  the 
Fair  Housing  Act  (HUD)  about  your  rights  under  these  laws. 

Ffpmpi  Acfl>B/Nltffica08fl8}  ftCOta  Tafcea  . «.  ^nder  or  mortgage  broker  must  act  on 
your  application  and  inform  you  of  the  action  taken  no  later  than  30  days  after  it  receives  your 
completed  application.  Your  ^plication  will  not  be  considered  complete,  and  the  30  day  period 
will  not  begin,  until  you  provide  to  your  lender  or  mortgage  broker  all  of  the  material  and 
information  requested. 


estimate  is  not  a  guarantee.  Keep  your  Good  Faith  Estimate  so  you  can  compare  it  with  the 
final  settlement  costs  and  ask  the  lender  questions  about  any  changes. 


;>gr¥i£lii§  aisciOS^IS  ^Uij^ilisai  RESPA  requires  the  lender  or  mortgage  broker  to  tell  you 
in  writing,  when  you  apply  for  a  loan  or  within  the  next  three  business  days,  whether  it  expects  that 
someone  else  will  be  servicing  your  loan  (collecting  your  payments). 


Aliiitijteu  business  4ffaiiM.cUtd<ltS  Sometimes,  several  businesses  that  offer  settlement 
services  are  owned  or  controlled  by  a  common  corporate  parent.  These  businesses  are  known  as 
"affiliates."  When  a  lender,  real  estate  broker,  or  other  participant  in  your  settlement  refers  you  to 
an  affiliate  for  a  settlement  service  (such  as  when  a  real  estate  broker  refers  you  to  a  mortgage 
broker  affiliate),  RESPA  requires  the  referring  party  to  give  you  an  Affiliated  Business 
Arrangement  Disclosure.  This  form  will  remind  you  that  you  are  generally  not  required,  with 
certain  exceptions,  to  use  the  affiliate  and  are  free  to  shop  for  other  providers. 

H  U  0  !  S  s  rt  J  6  lis  e  n  f  il  t  a  I  e  P  snt  One  business  day  before  the  settlement,  you  have  the  right  to 
inspeci  me  nuu- 1  ieniemeni  :>[atement.  This  statement  itemizes  the  services  provided  to  you  and 
the  fees  charged  to  you.  This  form  is  filled  out  by  the  settlement  agent  who  will  conduct  the 
settlement.  Be  sure  you  have  the  name,  address,  and  telephone  number  of  the  settlement  agent  if 
you  wish  to  inspect  this  form.  The  fully  completed  HUD-1  Settlement  Statement  generally  must  be 
delivered  or  mailed  to  you  at  or  before  the  settlement.  In  cases  where  there  is  no  settlement 
meeting,  the  escrow  agent  will  mail  you  the  HUD-1  after  settlement,  and  you  have  no  right  to 
inspect  it  one  day  before  settlement. 


^tm^  aecoiiOi  ftp^fsui 


;)SW|S     Your  lender  may  require  you  to  establish  an 


escrow  or  impound  account  to  insure  that  your  taxes  and  insurance  premiums  are  paid  on  time.  If 
so,  you  will  probably  have  to  pay  an  initial  amount  at  the  settlement  to  start  the  account  and  an 
additional  amount  with  each  month's  regular  payment.  Your  escrow  account  payments  may 
include  a  "cushion"  or  an  extra  amount  to  ensure  that  the  lender  has  enough  money  to  make  the 
payments  when  due.  RESPA  limits  the  amount  of  the  cushion  to  a  maximum  of  two  months  of 
escrow  payments. 

At  the  settlement  or  within  the  next  45  days,  the  person  servicing  your  loan  must  give  you 
an  initial  escrow  account  statement.  That  form  will  show  all  of  the  payments  which  are  expected  to 
be  deposited  into  the  escrow  account  and  all  of  the  disbursements  which  are  expected  to  be  made 
fix)m  the  escrow  account  during  the  year  ahead.  Your  lender  or  servicer  will  review  the  escrow 
account  annually  and  send  you  a  disclosure  each  year  which  shows  the  prior  year's  activity  and  any 
adjustments  necessary  in  the  escrow  payments  that  you  will  make  in  the  forthcoming  year. 
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here  are  several  federal  laws  which  provide  you  with  protection  during  the  processing  of 
your  loan.  The  Equal  Credit  Opportunity  Act  ("ECOA"),  the  Fair  Housing  Act,  and  the  Fair  Credit 
Reporting  Act  ("FCRA")  prohibit  discrimination  and  provide  you  with  the  right  to  certain  credit 
information. 


ho  DiserlmlnadOil  ECO  a  prohibits  lenders  from  discriminating  against  credit  applicants 
on  the  basis  of  race,  color,  religion,  national  origin,  sex,  marital  status,  age,  the  fact  that  all  or  part 
of  the  applicant's  income  comes  from  any  public  assistance  program,  or  the  fact  that  the  applicant 
has  exercised  any  right  under  any  federal  consumer  credit  protection  law.  To  help  government 
agencies  monitor  ECOA  compliance,  your  lender  or  mortgage  broker  must  request  certain 
information  regarding  your  race,  sex,  marital  status  and  age  when  taking  your  loan  application. 

The  Fair  Housing  Act  also  prohibits  discrimination  in  residential  real  estate  transactions  on 
khe  basis  of  race,  color,  religion,  sex,  handicap,  familial  status  or  national  origin.  This  prohibition 
lapplies  to  both  the  sale  of  a  home  to  you  and  the  decision  by  a  lender  to  give  you  a  loan  to  help  pay 
^r  that  home.  Finally,  your  locality  or  state  may  also  have  a  law  which  prohibits  discrimination. 

Frequently,  there  are  differences  in  the  types  and  amounts  of  settlement  costs  charged  to  the 
borrower  -  for  example,  some  borrowers  are  charged  greater  fees  for  mortgages  depending  on  their 
creditworthiness.  Thesedifferencesmay  be  justified  or  they  may  be  unlawfully  discriminatory.  It 
is  important  that  you  examine  your  settlement  documents  closely,  especially  lines  808-81 1  on  the 
HUD-l  settlement  statement,  and  do  not  hesitate  to  compare  your  settlement  costs  with  Aose  of 
your  friends  and  neighbors. 


If  you  feel  you  have  been  discriminated  against  by  a  lender  or  anyone  else  in  the  home 
buying  process,  you  may  file  a  private  legal  action  against  Aat  person  or  complain  to  a  state,  local 
or  federal  administrative  agency.  You  may  want  to  talk  to  an  attomey;  or  you  may  want  to  ask  the 
federal  agency  that  enforces  ECOA  (the  Board  of  Govemorsof  the  Federal  Reserve  System)  or  the 
'jair  Housing  Act  (HUD)  about  your  rights  under  these  laws. 

Frgmpt /Ud>ii/mdlicadiai!  Aetna  TaJLen.  YouiJender  or  mortgage  broker  must  act  on 
your  application  and  inform  you  of  the  action  taken  no  later  than  30  days  after  it  receives  your 
completed  application.  Your  application  will  not  be  considered  complete,  and  the  30  day  period 
will  not  begin,  until  you  provide  to  your  lender  or  mortgage  broker  all  of  the  material  and 
information  requested. 


VOL 
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Statement  ef  fleasens  lor  ll  a  n  i  al  if  your  application  is  denied,  ECOA  requires  your  lender 
or  mortgage  oroKer  lo  give  you  a  siaiement  of  the  specific  reasons  why  it  denied  your  application  or 
tell  you  how  you  can  obtain  such  a  statement.  The  notice  will  also  tell  you  which  federal  agency  to 
contact  if  you  think  the  lender  or  mortgage  broker  has  illegally  discriminated  against  you. 

62 

ISS 

Odtaintng  urn  Crertll  fienon    The  Fair  Credit  Reporting  Act  ("FCRA")  requires  a  lender 

or  mortgage  uiunci  uiai  utuita  yuuf  loan  application  to  tell  you  whether  it  based  its  decision  on 
information  contained  in  your  credit  report.   If  that  information  was  a  reason  for  the  denial,  the 
notice  will  tell  you  where  you  can  get  a  free  copy  of  the  credit  report.  You  have  the  right  to  dispute 
the  accuracy  or  completeness  of  any  information  in  your  credit  report.    If  you  dispute  any 
information,  the  credit  reporting  agency  that  prepared  the  report  must  investigate  free  of  charge  and 
notify  you  of  the  results  of  the  investigation. 

1 
1 
2 

JE 
11 

ODtamins  lOOf  Anurassal  The  lender  needs  to  know  if  the  value  of  vour  home  is  enough  to 
secure  the  loan.    To  get  this  information,  the  lender  typically  hires  an  appraiser,  who  gives  a 
professional  opinion  about  the  value  of  your  home.  ECOA  requires  your  lender  or  mortgage  broker 
to  tell  you  that  you  have  a  right  to  get  a  copy  of  the  appraisal  report.  The  notice  will  also  tell  you 
how  and  when  you  can  ask  for  a  copy. 

L  RISPi  Proiticiloii  ftiaiiisi  Illegal  Beferraf  Fees 

iiSSPA  was  enacted  because  Congress  felt  that  consumers  needed  protection  from 
"...  unnecessarily  high  settlement  charges  caused  by  certain  abusive  practices  that  have  developed 
in  some  areas  of  the  country."  Some  of  the  practices  Congress  was  concerned  about  are  discussed 
below.  Most  professionals  in  the  settlement  business  provide  good  service  and  do  not  engage  in 

1997 

these  practices. 

Pf  Ofllbneti  ftnt   it  is  illegal  under  RESPA  for  anyone  to  pay  or  receive  a  fee,  kickback  or 
anything  oi  vaiue  oecause  they  agree  to  refer  settlement  service  business  to  a  particular  person  or 
organization.  For  example,  your  mortgage  lender  may  not  pay  your  real  estate  broker  $250  for 
referring  you  to  the  lender.  It  is  also  illfgal  for  anyone  to  accept  a  fee  or  part  of  a  fee  for  services  if 
that  person  has  not  actually  performed  settlement  services  for  the  fee.  For  example,  a  lender  may 
not  add  to  a  third  party's  fee,  such  as  an  appraisal  fee,  and  keep  the  difference. 

Pcmwtlca  FaimeaUL     RESPA  does  not  prevent  title  companies,  mortgage  brokers, 
appraisers,  attorneys,  settlement/closing  agents  and  others,  who  actually  perform  a  service  in 

UMI 
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coniiecuon  \siih  ihc  mortgage  loan  or  ine  rtiierrien:  trom  being  paid  for  the  reasonable  value  of 
their  work.  If  a  par.r.  ipart  your  settlemeni  appears  lo  be  taking  a  fee  without  having  done  any 
work,  YOU  nouui  aa%  sse  na:  person  or  companv  of  the  RESPA  referral  fee  prohibitions.  You  may 
aisi  ^peoA  A .  n  \  o  ...r  auuruey  or  complain  to  a  regoialor  listed  in  the  Appendix  to  this  Booklet 

PiBifflf*  t  is  a  crime  for  someone  to  pay  or  receive  an  illegal  aferral  fee.  The  penalty 
ca-i  re  a:lne  nipnsonjrcntorboth.  You  may  be  entitled  to  recover  three  times  the  amount  of  the 
charge  for  aiv.  eri;  emer  i  service  by  bringing  a  private  lawsuit  If  you  are  successful,  the  court  may 
also  award  you  court  costsand  your  attorney's  fees. 


I  Your  Right  to  File  Compiaints 


P!^?li|W$OlttL  If  you  have  a  problem,  the  best  place  to  have  it  fixed  is  at  its  source  (the 
lender  t-r  crneri  agent  broker,  etc.).  If  that  approach  fails  and  you  think  you  have  suffered 
because  of  a  violation  of  RESPA,  ECOA  or  any  other  law,  you  may  be  entitled  to  sue  in  a  federal 
or  state  court.  This  is  a  matter  you  should  discuss  with  your  attorney. 

S|Vf>^nil||tIlt ftflincjex  Most  settlement  service  providers  are  supervised  by  a  govenraiental 
agency  at  the  local,  art  md/or  federal  level,  some  of  which  are  listed  in  the  Appendix  to  this 
Booklet.  Your  state  s  Attorney  General  may  have  a  consumer  affairs  division.  If  you  feel  that  a 
provider  of  settlement  services  has  violated  RESPA  or  any  other  law,  you  can  complain  to  that 
agency  or  association.  You  may  also  send  a  copy  of  your  complaint  to  the  HUD  Office  of 
Consumer  &  Regulatory  Affairs.  The  address  is  listed  in  the  Appendix. 


ScnrtCtM  Imn.  if  you  have  a  question  any  time  during  the  life  of  your  loan,  RESPA 
requires  the  company  collecting  your  loan  payments  (your  "servicei")  to  respond  to  you.  Write  to 
your  servicer  and  call  it  a  "qualified  written  request  under  Section  6  of  RESPA."  A  "qualified 
written  requesf  should  be  a  separate  letter  and  not  mailed  with  the  payment  coupon.  Describe  the 
problem  and  include  your  name  and  account  number.  The  servicer  must  investigate  and  make 
appropriate  corrections  within  60  business  days. 
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I  his  part  of  the  Booklet  discusses  the  settlement  services  which  you  may  be  required  to  get 
and  pay  for  and  which  are  itemized  in  Section  L  of  the  HUD-1  Settlement  Statement.  You  also  will 
find  a  sample  of  the  HUD-l  form  to  help  you  to  understand  the  settlement  transaction. 

When  shopping  for  settlement  services,  you  can  use  this  section  as  a  guide,  noting  on  it  the 
possible  services  required  by  various  lenders  and  the  different  fees  quoted  by  service  providers. 
Settlement  costs  can  increase  the  cost  of  your  loan,  so  compare  carefully. 


700 


saies  8ro«s^  i  ;  amon^s  Sj  This  is  the  total  dollar  amount  of  the  real  estate 
broker's  sales  commission,  which  is  usually  paid  by  the  seller.  This  commission  is  typically  a 
percentage  of  the  selling  price  of  the  home. 


L  SETTL£ME^fr  CHARGES                                                                                | 

700    TOTAL  SALESmROKER'S  COMMISSION  tMMd  on  pric*  $                    ^            %> 

PAID  FROM 
BORROVVERS 

FUNDS  AT 
SETTLEMEMT 

PAID  FROM 

SFI 1  FR'S 

FUNDS  AT 

SeTTtEMENT 

Dtviston  of  Commisston  (kn«  700)  as  follows: 

701  $                                     to 

702  $                                       to 

703  Commission  paid  at  Settlement 

704. 

80li  tlSiis  f  ayjilic  iU  ^ii«ugtU9ii  'milU  ^e^ft  These  are  the  fees  that  lenders  charge  to 
process,  ^prove  and  make  the  mortgage  loan: 

ttt       «  m  OftilBao*  a:  This  fee  is  usually  known  as  a  loan  origination  fee  but  sometimes 
is  called  a  "poinf  or  "points."  It  covers  the  lender's  administrative  costs  in  processing  the  loan. 
Often  expressed  as  a  percentage  of  the  loan,  the  fee  will  vary  among  lenders.  Generally,  the  buyer 
pays  the  fee,  unless  otherwise  negotiated. 

8!l?  !  ian  Ulsr  own'  Mso  often  called  "points"  or  "discount  points,"  a  loan  discount  is  a 
one-time  charge  imposed  by  the  lender  or  broker  to  lower  the  rate  at  which  the  lender  or  broker 
would  otherwise  offer  the  loan  to  you.    Each  "point"  is  equal  to  one  percent  of  the  mortgage 
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amount.  For  example,  if  a  lender  charges  two  points  on  a  $80,000  loan  this  amounts  to  a  charge  of 
$1,600. 


803.  ftBOraisal  fee:  This  charge  pays  for  an  appraisal  report  made  by  an  appraiser. 

804.  Credit  Beport  ttt:  This  fee  covers  the  cost  of  a  credit  report,  which  shows  your 
credit  history.  The  lender  uses  the  information  in  a  credit  report  to  help  decide  whether  or  not  to 
approve  your  loan  and  how  much  money  to  lend  you. 

805  lender's  insoectiSOFeS:  This  charge  covers  inspections,  often  of  newly  constructed 
housing,  made  by  employees  of  your  lender  or  by  an  outside  inspector.  (Pest  or  other  inspections 
made  by  companies  other  than  the  lender  are  discussed  in  line  1302.) 

BOS  Mortgage  lasoraoca  aUDllnaUSD  ?«e  This  fee  covers  the  processing  of  an 
application  for  mortgage  insurance. 

t07.  &SSOIOPtJeB  Fee  This  is  a  fee  which  is  charged  when  a  buyer  "assumes"  or  takes 
over  the  duty  to  pay  the  seller' s  existing  mortgage  loan. 

808  Sdertgage  BrnUt  fee:  Fees  paid  to  mortgage  brokers  would  be  listed  here.  A  CLO 
fee  wouia  aiso  oe  usted  nere. 


800.  ITEMS  PAYABLE  !N  CONNECTION  WITH  LOAN 

801.  Loan  :>ng  "anon  Fee                                     % 

8C2   :^c3''  Ciscou-'t                                                 % 

8C3  Appraisal  Fee                                                  to 

804.  Ciedit  Report                                            to 

805.  Lender's  i'^spertion  Fee 

806.  Mortgage  ■^s.  a  j«  Appttcation  Fee  to 

807.  Assu'^p-io-  ^e« 

SOS  Mo'^gase  Broker  Fee 

6w" 

810. 

811. 

900.  Items  BcgUirefl  B¥  leoder  la  Be  Paid  m  ilgvaneft  You  may  be  required  to  prepay 
certain  items  at  the  time  of  settlement,  such  as  accrued  interest,  mortgage  insurance  premiums  and 

lazard  insurance  premiums. 

901.  interesl  Lenders  usually  require  borrowers  to  pay  the  interest  that  accrues  from  the 
date  of  settlement  to  the  first  monthly  payment. 


i20o:' 
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SI2.  Isim  sags  lir^^^nctPrtlitmi:  The  lender  may  require  you  to  pay  your  first  year's 
mortgage  insurance  premium  or  a  lump  sum  premium  that  covers  the  life  of  the  loan,  in  advance,  at 
the  settlement. 

SO^.     *^5!/^rii  iii<  «  «iii,4  ii^i^iii^.  Hazard  insurance  protects  you  and  the  lender  against 

loss  due  to  fire, . nd  natiiral  hazards.  Lenders  often  require  the  borrower  to  bring  to  the 

settlement  a  paid-up  first  year's  policy  or  to  pay  for  the  first  year's  premium  at  settlement. 

114.       tsaij  Ui;;ai  aaCt:    If  the  lender  requires  flood  insurance,  it  is  usually  listed  here. 


900  rrEMS  REQUIRED  BY  LENDER  TO  BE  PAID  IN  ADVANCE                                                                                                         1 

901 .  Interest  from    to                                         Qi                             /day 

902.  Mortgage  Insurance  Premium  for                                  months  to 

90ft.  Hazard  Insurance  Premium  for                                      years  to 

904.                                                                                     years  to 

905 

1000  10  0#  cscfn^  acti?uij^  uejUiSJlS  These  Imes  identify  the  payment  of  taxes  and^r 
insurance  and  other  items  that  must  be  made  at  settlement  to  set  up  an  escrow  account.  The  lender 
is  not  allowed  to  collect  more  than  a  certain  amount.  The  individual  item  deposits  may  overstate 
the  amount  that  can  be  collected.  The  aggregate  adjustment  makes  the  correction  in  the  amount  on 
line  1 008.  It  will  be  zero  or  a  negative  amount. 


tOOO  9F?FQVES  DEPOSITED  WPPH  LENDER 
1001    -i. 


nsurance 


1002.  Mortgage  Insurance 


months®  S 


1003.  Cty  property  taxes 


nrwnthsQ  $ 


per  month 


1004.  County  property  taxes 


months  O  $ 


per  month 


1005.  Annual  assessments 


rrxinttisO  $ 


_E5 


r  month 


1006. 


months  O  $ 


per  month 


Bf  month 


1007 


months  O  $ 


1006.  Aggregate  Adjustment 


nwnthsQ  i 


pet  month 


per  month 


ilOli.  5ftie  Cf!ar§Bt  Title  charges  may  cover  a  variety  of  services  performed  by  title 
companies  and  wuiti:).  i  uui  particular  settlement  may  not  include  all  of  the  items  below  or  may 
include  others  not  listed. 


tlil     ielilemcMisi  liiOSli-i  ^  sfc  This  fee  is  paid  to  the  settlement  agent  or  escrow  holder. 
Responsibility  for  payment  of  this  fee  should  be  negotiated  between  the  seller  and  the  buyer. 
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jj       no?  TI04    lUiscract  tf  m%  SeareH  tioe  Oiaiiiliiafloii  nm  mtmnutn  mnmr    The 

cnarges  on  tnese  imes  cover  the  cosis  oi  ine  uue  searcn  ana  examinauon. 


"  T105  Oocament  fr«panti8il  This  is  a  separate  fee  that  some  lenders  or  title  companies 
charge  lo  cuver  men  vcisi^  oi  picpoiaiion  of  final  legal  papers,  such  as  a  mortgage,  deed  of  tmst, 
note  or  deed. 


tlOi.  MStary  Hit:  This  fee  is  charged  for  the  cost  of  having  a  person  who  is  licensed  as  a 
ijiptary  public  svsrear  to  the  fact  that  the  p>ersons  named  in  the  documents  did,  in  fact,  sign  diem. 

t18J.  IUt8i110y^S  ft 8S.  You  may  be  required  to  pay  for  legal  services  provided  to  the 
lender,  such  as  an  examination  of  the  title  binder.  Occasionally,  the  seller  will  agree  in  the 
agreement  of  sale  to  pay  part  of  this  fee.  The  cost  of  your  attorney  and/or  the  seller's  attorney  may 
also  appear  here.  If  an  attorney's  involvement  is  required  by  the  lender,  the  fee  will  appear  on  this 
part  of  the  form,  or  on  lines  1 1 1 1, 1 1 12  or  1 1 13. 


t108     Title  Insartnte  The  total  cost  of  owner's  and  lender's  title  insurance  is  shown  here. 

1109     iJBflersTWelflSOrinct:  The  cost  ofthe  lender's  policy  is  shown  here. 

T110      Owners  IBffvef  si  TItlsi  losortiCt  The  cost  ofthe  owner's  policy  is  shown  here. 


1100.  nTLE  ChARGLS 

1 101 .  Setbement  or  ciosing  fee                           to 

1402.  Abstract  or  title  s«  a- n                                  to 

1103.  Title  axaminatc^                                     to 

ik04.  Title  insurance  binder                              to 

1105.  Document  praparation                              to 

1106.  Notary  fees    to 

1107  Attorney's  fees                                           to 

(includes  ab<»/9  items  numbers; 

; 

1 1 08.  Title  Insurance                                           to 

(includes  above  items  numbers: 

) 

1109.  Lender's  coverage                                  $ 

illlO.  Ovmer's  coverage                                   $ 

1111 

1112. 

•1113. 

1200  Government  Recanling  and  Transter  Sharses:  These  fees  may  be  paid  by  you  or  by 
the  seller,  depending  upon  your  agreement  of  sale  with  the  seller.  "Pie  buyer  usually  pays  the  fees 
for  legally  recording  the  new  deed  and  mortgage  (line  1201).  Transfer  taxes,  which  in  some 
localities  are  collected  whenever  property  changes  hands  or  a  mortgage  loan  is  made,  can  be  quite 


UMI 


izrnv* 
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large  and  are  set  by  state  and/or  local  governments.  City,  county  and/or  state  tax  stamps  may  have 
to  be  purchased  as  well  (lines  1 202  and  1 203). 


1200  GOVERNMENT  RECORDING  AND  TRANSFER  CHARGES                                                                                                       | 

1201   Recording  re«s  Deed  S                 :Mo«1gage$         ;Reieaaes$ 

1202.  Cily/county  tax/stampt:                  Oaad  S                 ;  Motlgage  S 

1203.  State  tax/stamps                         Oa«d$                 ;  Mortgages 

1204. 

1205 

131  i.  i»«ftf^  The  lender  may  require  that  a  surveyor  conduct  a  property  survey.  This  is  a 
protection  to  the  uu^  ci  as  well.  Usually  the  buyer  pays  the  surveyor's  fee,  but  sometimes  this  may 
be  paid  by  the  seller. 


laSi.    tnti  *m  mm^  ^%w-     ilS:  This  fee  is  to  cover  inspections  for  termites  or  other 
pest  infestation  oi ; . 


'  WUJ.     liV/llIV  . 


1383  IM:^.  ktm&M%&M  imMk  iiii^t&m>&$:  This  fee  is  to  cover  inspections  or  evaluations 
for  lead-based  paint  hazard  risk  assessments  and  may  be  on  any  blank  line  in  the  1 300  series. 


1300  ADDITIONAL  SETTLEMENT  CHARGES 

1301 .  Survey                                   to 

1302.  Pest  inspection                      to 

1303 

1304 

1305 

Mfli,  UiMi  SmMm&tti  i^MiU^  rhe  sum  of  all  fees  in  the  borrower's  column  entitled 
"Paid  from  Borrower's  Funds  at  Settlement"  is  placed  here.  This  figure  is  then  transfen-e-d  to  line 
103  of  Section  J,  "Settlement  charges  to  borrower"  m  the  Summary  of  Borrower's  i  raniiitiion 
on  page  1  of  the  HUD-1  Settlement  Statement  and  added  to  the  purchase  price  The  sum  of  all  of 
the  settlement  fees  paid  by  the  seller  are  transferred  to  line  502  of  Section  K,  Su  m  tn  ary  of  Seller's 
1  raasactiononpage  1  of  the  HUD-1  Settlement  Statement 


I  1400.  TOTAL  SETn.EMENT  CHARGES  (erttBf  on  Imes  103.  SgcOon  J  and  502.  Section  K) 


Fpdfra!  Rpiji^pr   '  Vol.  62,  No.  112  /  Wednesday,  June  11,  1997  /  Notices 


32005 


' '      i3li  OutSJde  m  ClftsmailMIk  Some  fees  may  be  listed  on  the  HUD-1  to  the  left  of  the 
borrower  :>  vw.^aiii  aii^  iiio.  Kcd  "P.O.C."  Fees  such  as  those  for  credit  reports  and  appraisals  are 
usually  paid  by  the  borrower  before  closing/settlement.  They  are  additional  costs  to  you.  Other 
fees  such  as  those  paid  by  the  lender  to  a  mortgage  broker  or  other  settlement  service  providers  may 
be  paid  after  closing/settlement.  These  fees  are  usually  included  in  the  interest  rate  or  other 
settlement  charge.  They  are  not  an  additional  cost  to  you.  These  types  of  fees  will  not  be  added 
into  the  total  on  Line  1 400. 


a  Calculating  itm  ftnioum  inu  nm^  M  Seitiemeni 


|h€ 


le  first  page  of  the  HUD-1  Settlement  Statement  summarizes  all  the  costs  and  adjustments 
for  the  borrower  and  seller.  Section  J  is  the  simimary  of  the  borrower' s  transaction  and  Section  K  is 
the  summary  of  the  seller's  side  of  the  transaction.  You  may  receive  a  copy  of  the  seller's  side,  but 
it  is  not  required. 

Section  100  summarizes  the  borrower's  costs,  such  as  the  contract  cost  of  the  house,  any 
personal  property  being  purchased,  and  the  total  settlement  charges  owed  by  the  borrower  from 
Section  L. 

Beginning  at  line  1 06,  adjustments  are  made  for  items  (such  as  taxes,  assessments,  ftiel)  that 
the  seller  has  previously  paid.  If  you  will  benefit  from  these  items  after  settlement,  you  will  usually 
repay  the  seller  for  that  portion  of  the  cost. 


Here  is  an  example  for  you  to  use  in  making  your  own  calculations: 


-,   .^   -«      ..'        V     ^LMMAX*O^BORKuWjLj<iIi<-V\i.i•_ilON          •aWEi't- '  '  >  ^f* 

100.              RovN  \M<.|  TXT  DUE  FROM  BORROWER: 

101.          Contract  sales  price 

100,000.00 

102.          PetsonalPiDpeity 

103.           S«it>etnefitc)nrge$toborrower(linel400) 

44KW.00 

104 

105. 

Adfustments/critampmd  by  setter  in  advance                                              | 

106.         City/town  taxes           to 

107.         County  taxes             to 

108.          Assessments    6/30      to     7/31(owDersassii.) 

40.00 

109.          FndOil25cals.«^S1.00/gal. 

25.00 

110. 
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111. 

112. 

120.  GROSSAMOUNTDUE  FROM  BORROWER 

104.065.00 

Assume  in  this  example,  the  cost  of  the  house  is  $100,000  and  the  borrower 's  total 
settlement  charges  brought  from  Line  1400  of  Section  L  are  $4,000.    Assume  that  the  settlement 
date  is  July  1.  Here  the  borrower  has  agreed  to  pay  the  seller  for  the  $40  Home  Owners 
Association  dues  that  have  been  paid  for  the  month  of  July  and  for  the  25  gallons  of  fuel  oil  left 
in  the  tank.  This  is  added  for  a  gross  amount  due  from  the  borrower  of  $104,065. 

Section  200  lists  the  amount  paid  by  the  borrower  or  on  behalf  of  the  borrower.  This  will 
include  the  deposit  of  earnest  money  you  put  down  with  the  agreement  of  sale,  the  loan(s)  you 
are  getting  and  any  loan  you  may  be  assuming. 

Begmning  at  Line  210,  adjustments  are  made  for  items  that  the  seller  owes  (such  as  taxes, 
assessments)  but  for  which  you  as  the  borrower  will  pay  after  settlement.  The  seller  will  usually 
pay  you  or  credit  you  this  portion  at  settlement. 


19  97 


20t.  AMOUNTS  PAID  BY  OR  IN  BEHALF  OF  BORROWER:                               ■^■-^■\      V/V  | 

201           Deposit  of  earnest  money 

2,0M.00 

202.            Principal  amount  of  neNvloan(s) 

80,000.00 

203.            Existing  loan(s)  taken  subject  to 

204 

205 

206. 

207. 

20«. 

209. 

A4fttstmeias/or  itemi  HMp^d  by  sHIer                                                      | 

210.          City/town  taxes           to 

211.         County  taxes  1/1  to  6/30  SU0«/ycar 

600.00 

212.          Assessments  l/lto 6/3« $200/yr. 

100.00 

213. 

214. 

215. 

216. 

217. 

218. 

219. 

22r          TOTAL  PAID  BY/FOR  BORROWER 

82,700.00 

UMI 
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' '      In  this  example,  assume  the  borrower  paid  an  earnest  deposit  of  $2, 000  cmd  is  getting  a 
loan  for  $80, 000.  A  tax  of  $1200  and  an  assessment  of  $200  are  due  at  the  end  of  the  year.  The 
seller  will  pay  the  borrower  for  six  months  or  one-half  of  this  amount.  Line  220  shows  the  total 
$82. 700  to  be  paid  by  or  for  the  borrower. 


Section  300  reflects  the  difference  between  the  gross  amount  due  from  the  borrower  and  the 
total  amount  paid  by /for  the  borrower.  Generally,  line  303  will  show  the  amount  of  cash  the 
borrower  must  bring  to  settlement. 


306.  C\SHATSFTTli:Mt.N-TFROH.TOBC>KJlO'*T»    i^r'-^i*;  ^  "'■"'Ifiif'-VSilkr-     '  -BS^j 

30..           uf  uii  .'Vmoitf  it  due  .T^iTi  oonx.*cr,;..i£  ...., 

1MJ6S.M 

302.          Less  mouiilspakl  by/for  borrower  (line  220) 

(82,700.00) 

3«3.          CASH  (BIFROM)     (OTO)   BORROWER 

21J«5.0« 

In  this  example,  the  borrower  must  bring  $21.365. 00  to  settlement. 

0.  fUflustments  To  Costs  Shared  By  Buyer  and  Sefler 


^^1  settlement  it  is  usually  necessary  to  make  an  adjustment  between  buyer  and  seller  for 
property  taxes  and  other  expenses.  The  adjustments  between  buyer  and  seller  are  shown  in  Sections 
J  and  K  of  the  HUD-1  Settlement  Statement.  In  the  example  given  above,  the  taxes,  which  are 
payable  annually,  had  not  yet  been  paid  when  the  settlement  occurs  on  July  1 .  The  borrower  will 
have  to  pay  a  whole  year's  taxes  on  the  following  December  1 .  However,  the  seller  lived  in  the 
house  for  the  first  six  months  of  the  year.  Thus,  one  half  of  the  year's  taxes  are  to  be  paid  by  the 
seller.  Accordingly,  lines  211  and  511  on  the  HUD-1  Settlement  Statement  would  read  as  follows: 


I   211.Coun>r 


1/1/97 


te     8O0W7  I  S600.00       I      I  511  County  taxes       1/1/97        to    6/30/97       |  $600.00 


The  borrower  is  given  credit  for  this  amount  at  the  settlement  and  the  seller  will  pay  this 
aniount  or  count  it  as  a  deduction  from  sums  payable  to  the  seller. 

Similar  adjustments  are  made  for  homeowner  association  dues,  special  assessments,  and 

fuel  and  other  utilities,  although  the  billing  periods  for  these  may  not  always  be  on  an  annual  basis. 

Be  sure  you  work  out  these  cost  sharing  arrangements  or  "proration^'  with  the  seller  before  the 

settlement.  You  may  wish  to  notify  utility  companies  of  the  change  in  ownership  and  ask  for  a 

special  reading  on  the  day  of  settlement,  with  the  bill  for  pre-settlement  charges  to  be  mailed  to  the 

seller  at  his  or  her  new  address  or  to  the  settlement  agent.  This  will  eliminate  much  confusion  that 
can  result  if  you  are  billed  for  utilities  used  when  the  seller  owned  the  property. 
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A.         U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT           Sb  T  TLEMENT  STATEMENT 

■.TYPeOf  LOAN 

1  a  nM                      I  a  fiaha 

laCONVUNMS                                      4  OVA                                   SOCONVMS 

afitNwniar 

7  UMnNumbw 

CNOTE:    nw  fcnw  a  ltonii»i»tf  tagntrou*  Mmmlettaut  iM&nimt  coin.  AmouMtpmillomtabytfmUimitfnfntnemn   mm  mitmd  fp-O  er  "tn 
pmaout>KM»mdemig.»mtm»ttii>mhmn*xwtonnttoimlpirpom*widimiKtmiuO»amamtct»^ 

0  NAME  AND  ADDRESS  Of  BORROWER 

E  NAME  AND  ADDRESS  OF  SELLER 

F  NAME  AND  ADDRESS  Of  LENDER 

G  PROPERTY  LOCATION: 

H  SETTLEMENT  AGENT   NAME.  AND  ADDRESS 

PLACE  Of  SETTLEMENT: 

\.  SETTLEMENT  DATE: 

J.  SUMMARY  OF  BORROWER'S  TRANSACTION 

100  GROSS  AMOUNT  DUE  FROM  BORROVWER: 

101   Conna  MtM  «ha 

104 

105 

Adiuatnmna  lor  trnna  pmS  ty  mttr  in  »&i»nc»                     \ 

106   C*f*amn\mim                                 lo 

107   CoovriuM                                    IS 

109 

110. 

111. 

112. 

120  GROSS  AMOUNT  DUE  FROM  BORROWER 

K.  SUMMARY  OF  SELLER'S  TRANSACTION 

400  GROSS  AMOUNT  DUE  TO  SELLER: 

401 .  CorAad  HMs  pnoa                              » 

403 

404. 

405. 

406.  Ctykloan  mm                                 lo 

407.  CouOytM*                                    10 

409 

410. 

411. 

412. 

420  GROSS  AMOUNT  DUE  TO  SELLER 

200.  AMOUNTS  PAID  BY  OR  M  BEHALF  Of  BORROWER:                    | 

201 .  OapoM  01  lorrmi  monsy 

202.  ^mocol  anieun)  («  nav  loaxt) 

203   Eiatng  lov(t)  Mian  lubioci  n 

204. 

205 

206 

207 

208 

209 

210.  OiyAnmtnM                               lo 

211    Canyttu*                                    lo 

213 

214. 

515 

216 

217 

218 

219 

220  TOTAL  PAID  BY/FOR  BORROWER 

500.  REDUCnONSM  AMOUNT  DUE  TO  SELLER:                             | 

501.  Itctmmpouitmtmniaen) 

502.  toWiinni  ctw^M  10  Mior  (tn*  1400) 

503.  Exaong  lMn(i)  uun  tuaita  e 

504.  R«ya«grtinimanBOe*io«i 

505.  PayolTol  wamdmangagotoan 

506 

507 

508 

509 

A^ustMntlferawnsunpMtfbytMMr                          | 

510.  Ot/ltcmn  taxss                  to 

511.  County  taxes                      to 

512  Assessnwols                     to 

513 

514 

515 

516 

517 

518 

519 

520  TOTAL  REDUCTION  AMOUNT  DUE  SELLER 

300   CASMATSFTOaiBrrFIIOIVTOKNNOMn                                           1 

301    Grau  imoui  dua  koni  MnmnrTlna  120) 

303  CASH  (O  FROM)  (O  TO)  BORROWER 

600.  CAtHATSETTLOierrTaFIIOMtajiER                                               1 

601    Graaa  amourt  dua  IS  nlar  (tna  420) 

^m   iMna>mnir.ra«MMMr|a«vni 

603  CASH  (O  TO)  (O  FROM)  SELLER 

UMI 
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L  SETTLEMENT  CHARGES                                                                                      | 

700.  TOTAL  SALESmROKER'S  COMMISSION  baswl  on  price  $                   Q            %- 

PAIOFROM 
BOSROWCirS 

FUNDS  AT 

PAD  FROM 
SEUErS 
FUNDS  AT 

srma«NT 

Division  of  Commission  (Hne  700)  as  foOows: 

701$                                    to 

702.  S                                      to 

703.  Commission  paid  at  Setttement 

704. 

800  ITEMS  PAYABLE  IN  CONNECTION  WITH  LOAN 

801.  Loan  Origination  Fm       % 

802.  Loan  DiscounI                                           % 

803.  Appraisal  Fee                                            to 

804.  Credit  Report                                            to 

805.  tender's  Inspection  Fee 

806.  Mortgage  Insurance  Application  Fee  to 

807.  Assumption  Fee 

808 

809. 

810. 

811. 

900  ITEMS  REQINREO  BY  LENDER  TO  BE  PAID  IN  ADVANCE                                                                                                       | 

901.  Interest  from    to                                      QS                          /day 

902.  Moftgage  Insurance  Premium  for                                  nxxiths  to 

903.  Hazard  insurance  Premium  for                                       years  to 

904                                                                                    years  to 

905 

1000  RESERVES  DEPOSITED  VWTH  LENDER 

1001.  Hazara  insurance                                                         montttsQS             pern>onth 

1002.  Mortgage  ins.  »->(>                                                 months  0$            pernwntti 

1003.  City  proper-  i*>««                                                      nmnthsOS            per  month 

1004.  County  pro;>«  *.   a » es                                                   monttts  Q  S             per  month 

1005  Anr>ualasse&&<'r«.-.s                                                     ntontttsQS             per  month 

1006.                                                                                  months  OS             per  nranth 

1007.                                                                                  monttis  O  $             per  nv>nth 

1008.  Aggregate  Adjustment                                               months^S             per  month 

1100.  TITLE  CHARGES 

1101.  Settlement  or  docing  fee                            to 

1 102.  Aijstract  or  tide  search                              to 

1103.  Tida  examination                                     to 

11 04.  Tide  iimiranoe  binder                              to 

1 105.  Document  preparation                                to 

1106.  Notary  fees    to 

11 07.  Attorney's  fees                                        to 

(includes  above  items  numbers:                                                                     ) 

11M  Title  Insurance                                           to 

(nckxtes  above  items  numbers:                                                                     ) 

1109.  Lrryler's  coverage                                   S 

1110.  Owner's  coverage                                    S 

1111. 

1112. 

1113. 

1200.  GOVERNMENT  RECORDING  AND  TRANSFER  CHARGES                                                                                                            1 

1201.  Recording  toes  Oe«<3$                  iMonpageS            Rel S 

1202  City/county  tax/stampr                 DeadS                :MortBege$ 

1203  State laxMamps:                          OaedS                 iMortgageS 

1204. 

.1205. 

1300  ADDITIONAL  SETTLEMENT  CHARGES 

1301.  Survey                                 to 

1302.  Pest  inspection                       to 

1303. 

1304. 

1305. 

1400.  TOTAL  SETTLEMENT  CHARGES  (enter  on  Unea  103.  Section  JandSOt  Sectun  K) 

■' 

1 2  r>  ^  ■ 
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4  j'i  .'  ill  :j..  ctL,  z  ' 
Washington,  DC  20410 
Web  site:  http://www.hud.gov 

For  information  about  FHA-insured  home  mortgage 
loans  on  one-to-four  family  dwellings  call: 


1  -800  CALL  FHA  (800-225-5342) 

For  information  about  buying  a  HUD  home  call: 

l-800-767-4HUD(800-767-4483) 

For  consumer  counseling  referrals  call: 
1-888-HOME4US  (1-888-466-3487) 

For  informationregarding  housing  discrimination  issues  contact: 

Office  of  Fair  Housing  and  Equal  Opportunity  (see  above  HUD  address) 

1-800-669-9777 

Web  site:  http://www.hud.gov/fhe/fheo.html 

For  information  about  RESPA  contact: 

Office  of  Consumer  and  Regulatory  Affairs  (see  above  HUD  address)  \ 

Web  Site:  http://www.hud.gov/fha/res/respa_hm.html 

finer  Ageoie^g^ 

For  information  about  programs  and  pamphlets  offered  by  the  Department  of  Veterans  Affairs, 
contaa  your  nearest  VA  Regional  Office. 
Website:  http://www.va.gov/vas/loan 


UMI 
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For  information  about  rural  housing  io^n  programs  contact: 

Department  of  Agriculture 

Rural  Development/Rural  Housing  Services 

Stop  0783 

Washington,  DC  20250 

Web  Site:  http://www.rurdev.usda.gov 

For  information  about  the  Truth  in  Lending  Act  and 
the  Equal  Credit  Opportunity  Act  contact: 

Federal  Reserve  Board 

20th  Street  and  Constitution  Avenue,  NW 

Washington,  DC  20551 

http://www.bog.frb.fed.us 


(FR  Doc.  97-15301  Filed  6-10-97;  8:45  am] 
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Part  711 


The  President 


P'-esidentiai 

3ett?r--  -  *ion  No.  97-26— 

P'essoent'.a' 

prr      .      n  to  Waive 

prQH!.f-,,|jQp 
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Title  3— 

The  President 


IFR  Doc.  97-15460 
Filed  6-10-97;  8:45  am) 
Billing  oode  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  97-26  of  May  30,  1997 

Presidential  Certification  to  Waive  Prohibition  on  Assistance 
to  the  Federal  Republic  of  Yugoslavia  (Serbia  and 
Montenegro) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  -vested  in  me  by  the  laws  of  the  United  States, 
including  section  1511  of  the  National  Defense  Authorization  Act  for  Fiscal 
Year  1994  (Public  Law  103-160)  and  section  540  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs  Appropriations  Act,  1997  (contained 
in  Public  Law  104-208  (the  "Act")),  I  hereby  certify  to  the  Congress  that 
I  have  determined  that  the  waiver  of  the  application  of  the  prohibition 
in  section  1511(b)  of  Public  Law  103-160  and  of  the  application  of  section 
540(a)  of  the  Act  is  necessary  to  achieve  a  negotiated  settlement  of  the 
conflict  in  Bosnia  and  Herzegovina  that  is  acceptable  to  the  parties,  to 
the  extent  that  such  provisions  apply  to  the  furnishing  of  assistance  to 
facilitate  destruction  of  military  equipment. 

Therefore,  I  hereby  waive  the  application  of  these  provisions  with  respect 
to  such  assistance. 

You  are  authorized  and  directed  to  transmit  a  copy  of  this  determination 
to  the  Congress  and  arrange  for  its  publication  in  the  Federal  Register. 
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Pfesidenliai  Documents 


Presidential  Determination  No.  97-27  of  June  3,  1997 

Presidential  Determination  Under  Subsections  402(a)  and 
409(a)  of  the  Trade  Act  of  1974,  as  Amended— Emigration 
Policies  of  Armenia,  Azerbaijan,  Georgia,  Moldova,  and 
Ukraine 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  subsections  402(a)  and  409(a) 
of  the  Trade  Act  of  1974  (19  U.S.C.  2432(a)  and  2439(a)  (the  "Act")).  I 
determine  that  Armenia,  Azerbaijan,  Georgia,  Moldova,  and  Ukraine  are 
not  in  violation  of  paragraph  (1),  (2),  or  (3)  of  subsection  402(a)  of  the 
Act,  or  paragraph  (1),  (2),  or  (3)  of  subsection  409(a)  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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|FR  Doc.  97-15462 
Filed  &-10-97;  8:45  am) 
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President^ai  Doc^jnients 


Presidential  Determination  No.  97-28  of  June  3,  1997 

Presidential  Determination  Under  Subsection  402(d)(1)  of  the 
Trade  Act  of  1974,  as  Amended — Continuation  of  Waiver  Au- 
thority 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  402(d)(1)  of  the  Trade  Act  of  1974,  as  amended 
(the  "Act").  I  determine  that  the  further  extension  of  the  waiver  authority 
granted  by  subsection  402(c)  of  the  Act  will  substantially  promote  the  objec- 
tives of  section  402  of  the  Act.  I  further  determine  that  the  continuation 
of  the  waivers  applicable  to  Albania,  Belarus,  Kazakstan,  Kyrgyzstan, 
Tajikistan,  Turkmenistan,  and  Uzbekistan  will  substantially  promote  the 
objectives  of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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AGSiCUl  ~'J»t 

Agrscultjr.^'  Man^eting 
Service 

Spearmint  oil  produced  in  Far 
West:  published  6-11-97 

COMMOD^'^   PJ'URtS 
TRADING  COMMiSStON 
Bankruptt  \ 
Chicago  Board  of  Trade — 
London  International 
Financial  Futures  and 
Options  Exchange  Trading 
Link;  distritxjtion  of 
customer  properly  related 
to  trading;  published  6-11- 
97 

HEALTH  AND  -•JMAN 
SfcRViCSS  OEPAP-MENT 
f  ooo  ar»i  Drue 
Admmjstraiior 

Ft)od  tor  human  consumption: 
Canning  low-acid  foods  in 
hermetically  sealed 
containers;  safe 
manufacturing,  processing, 
and  packaging 
procedures;  technical . 
amendment;  published  6- 
11-Q7 

-<tA^'*-'  AND   HUMAN 
SERVICES  DrPAEfTMEKr" 
'^ea!f^  Care  Piranciog 

Aarr^iriislr.-it'or 

Individual  claims  under  Part 
A  or  B;  appeal 
procedures;  published  5- 
12-97 

'.EGAL  SERVICES 

Fund  reciptents 
Attorneys'  fees;  published  5- 
12-97 

NUCLEAC  CEGuiA'-ORY 

COMMISSION 

Nuclear  power  reactors, 
standard  design 
certificatfons;  and  comtxned 
licences;  early  site  permits: 
Boiler  water  reactors- 
Standard  design 
certification  approval; 
published  5-12-97 

POSTAL  SERVICE 

Civil  and  o;„T....a.  iorfeitures, 
remission  or  mitigation 
petitions;  procedures; 
published  6-11-97 


TRANSPORTATION 
DFPAP'MENT 

Pfui^BUuidi  and  special 

regulations: 

Air  and  foreign  air  carriers 
compliarx»  with 
Consumer  Credit 
Protection  Act;  update; 
inspection  and  copying  of 
DOT  records,  etc.;  CFR 
part  removed;  put>lished 
&- 12-97 

TRANSPORTATION 

Drf^AOTMENT 

"eoe?a   Aviation 

'%arr..-vstratlOO 

Airworthiness  directives: 
Pratt  &  Whitney;  published 
5-27-97 

TREAS';P''  ^^paP"MEMT 
Customs  Serv.c«> 
Mercharxlise,  speaal  classes: 
Archaeological  and 

ethnological  material 

from — 

Peru;  published  6-11-97 
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D£Pa.rtm!-:n' 
Agrtcuitura   Mrfsetlng 
Service 

Potatoes  (Irish)  grown  in — 
California  et  al.;  comments 

due  by  6-18-97;  published 

5-19-97 

AGRICULTURE 

DEPARTMENT 

Feoera   Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Dry  peas;  comments  due  l>y 
6-16-97;  published  5-15- 
97 

AGRICULTURE 

DEPARTIIENT 

Rural  Utili»es  5«-  vice 

Electric  loans 
Electric  system  operations 
and  maintenance; 
comments  due  by  6-16- 
97;  published  4-16-97 

COMMERCE  DFP&a^MF'vT 

AvfosQne''--   <KT"iirustration 
Fisriery  conservaiion  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

Shortraker  and  rougheye 
rockfish;  comments  due 
by  6-18-97;  published 
6-3-97 

Magnuson  Act  provisions 
and  Northeastern  United 
States  fisheries- 


Experimental  fishing 
permits;  comments  due 
by  6-20-97;  published 
6-5-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

ENVIRONMtK-AL 
PROTECT iON  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
California  gasoline 
refiners,  importers,  and 
oxygenate  blenders;     , 
enforcement 
exemptions;  comments 
due  by  6-16-97; 
published  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
baseline  requirements; 
hearing;  comments  due 
by  6-20-97;  putMished 
5-12-97 

Stratospheric  ozone 
protectkMT — 

Signifk:ant  new 
alternatives  policy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 

Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deoxyribonudek;  ackj  etc.; 

comments  due  t>y  6-16- 

97;  published  5-16-97 
Plant  pestkades;  comments 

due  by  6-16-97;  published 

5-16-97 
Viral  coat  protein;  comments 

due  by  6-16-97;  published 

5-16-97 

Solid  wastes: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies 
performance  standards; 
comments  due  by  6-17- 
97;  putJlished  6-4-97 

FEDERAL 

COMML'NfCfilONS 

COMMsSSiON 

North  American  Numt>ering 
Council  recommendations; 
comment  request;  comments 
due  by  6-20-97;  published 
5-27-97 


Personal  communicatkjns 
services: 

Narrowtjand  PCS— 
Channels  and  response 
channels;  eligibility  arKl 
servce  area  issues; 
comments  due  by  6-18- 
97;  published  5-20-97 
Radio  statkKis;  tat>ie  of 
assignments: 

Arizona;  comments  due  t>y 
6-16-97;  published  4-30- 
97 
California;  comments  due  by 
6-16-97;  pii)lished  4-30- 
97 
Louisiana;  comn^ents  due  by 
5-16-97;  published  4-30- 
97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fkxxl  insurarKe  program: 
Fkxxj  mitigatkxi  assistance; 
comments  due  by  6-18- 
97;  published  3-20-97 
Write-your-own  program — 
Private  sector  property 
insurers  assistarx»; 
comments  due  by  6-16- 
97;  published  5-1-97 

GENERAL  SERVICES 
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etc.: 

Classifk:atk>n  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

NATIONAL  AERONAUTICS 
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ADMINISTRATION 
Social  security  benefits  and 
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21-97 

Metnc  conversk>n;  weights 
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97;  p-jblished  4-21-97 
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For  infbnnation  on  a  briefing  in  Washington,  DC,  see  the 
iimouncement  on  the  inside  cover  of  this  issue. 
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Qatar,  32080-32081 

Taiwan.  32081-32082 

CDTTnod'ty  '^■jtj'f's  ^-adifg  ^o'~-nisslon 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Mini  Standard  &  Poor's  500  Stock  Price  Index,  32082- 
32083 

Customs  Service 
RULES 

Customs  relations  with  Canada  and  Mexico: 
Port  Passenger  Acceleration  Service  System  (PORTPASS); 
land-border  inspection  programs,  32030-32031 

Defense  Departmer't 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  32083- 
32084 
Arms  sales  notification;  transmittal  letter,  etc.,  32084-32088 
Meetings: 

Science  Board  task  forces,  32089 


Wage  Conmiittee,  32089 
Privacy  Act: 

Systems  of  records,  32089-32092 
Travel  per  diem  rates,  civilian  personnel;  changes,  32092- 
32098 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Katta.  Chandra  M.,  M.D.,  32123-32124 

Knoll  Pharmaceuticals,  32124 

Educatio!-   "^-c -nment 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  32099 
Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabilities — 
Migratory  agricultural  workers  and  seasonal 
farmworkers.  32099-32100 
Recreational  programs  for  individuals  with  disabilities, 
32100 

Energy  Deoar+rnent 

See  Fede  gy  Regulatory  Commission 

NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Kirtland  Area  Office  (Sandia).  32100-32101 
Paducah  Gaseous  Diffusion  Plant,  KY,  32101 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Iowa  et  al.,  32033-32038 
Clean  Air  Act: 
Acid  rain  provisions — 
Nitrogen  oxides  emission  reduction  program; 
correction,  32038-32040 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan,  32058-32061 
Wisconsin,  32055-32058 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32110- 
32111 
Air  pollution  control: 
Clean  Air  Act  grants — 
California,  32111-32112 
Clean  Water  Act  &  Safe  Drinking  Water  Act: 
Administrative  studies,  performance  evaluation,  32112- 
32113 
Meetings: 
National  Drinking  Water  Advisory  Council,  32113-32114 
Science  Advisorv  Board,  32114-32116 

reaerai  AviciKir.  Aani.r.;s;ration 

RULES 

Airworthiness  directives: 
General  Electric  Co.,  32023-32027 
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Airworthiness  standards: 
Special  conditions — 
Jetstream  Aircraft  Ltd.  model  4101  airplane,  32021- 
32023 
Standard  instrument  approach  procedures,  32027-32030 
PROPOSED  RULES 
Airports: 
Noise  mitigation  measures;  Federal  hinding  approval  and 
eligibility 
Correction,  32054,  32151 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32142 

.^eoeral  Communications  Commission 

PROPOSED  RULES 
Radio  broadcasting: 
Broadcast  licensees;  main  studio  and  public  inspection 
file  requirements,  32061-32066 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32116- 
32117 

Feae'^a  Election  Commission 

RULES 

Civil  monetary  penalties;  inflation  adjustments 
Correction,  32021 

Feoera  Energy  Regulatory  Commission 

NO'ilCES 

Electric  rate  and  corporate  regulation  filings: 

Aguaytia  Energy  del  Peru,  et  al.,  32105-32110 
Environmental  statements;  availability,  etc.: 

Northern  Border  Pipeline  Co.  et  al.,  32110 
Applications,  hearings,  determinations,  etc.: 

ANR  Storage  Co.,  32101 

Blue  Lake  Gas  Storage  Co.,  32101 

Caprock  Pipeline  Co.,  32102 

CNG  Transmission  Corp.,  32102 

Iroquois  Gas  Transmission  System,  L.P.,  32102 

KN  Interstate  Gas  Transmission  Co.,  32103 

National  Fuel  Gas  Supply  Corp.,  32103 

Northwest  Pipeline  Corp.,  32103-32104 

Overthrust  Pipeline  Co.,  32104 

Questar  Pipeline  Co.,  32104 

Steuben  Gas  Storage  Co.,  32104-32105 

TransColorado  Gas  Transmission  Co.,  32105 

rece:3.  .-•..g.^svay  Administration 

RULES 

Motor  carrier  safety  standards: 
Routing  regulations;  disposition  of  loss  and  damage 

claims  and  processing  salvage;  records  preservation, 
32040-32048 
PROPOSED  RULES 
Motor  carrier  safety  standards: 
Parts  and  accessories  necessary  for  safe  operation — 
General  amendments,  32066-32068 

f^eoer^  M.^'itime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Uink  Forwarding,  Inc.,  et  al.,  32117 

.^-ip  ,,    Jv' serve  System  ^ 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  32117 


Permissible  nonbanking  activities,  32117-32118 
Federal  Reserve  bank  services: 

Net  settlement  payment  services  enhancement;  comment 
request,  32118-32122 
Reporting  and  recordkeeping  requirements,  32122 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Marketable  book-entry  Treasury  bills,  notes,  and  bonds; 
sales  and  issue 
Correction,  32032-32033 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Alexander  archipelago  wolf  etc.,  32070-32071 

Habitat  conservation  plans,  safe  harbor  agreements,  and 
candidate  conservation  agreements,  32189-32194 
NOTICES 
Endangered  and  threatened  species: 

Candidate  conservation  agreements;  policy 

aimouncement  and  comment  request,  32183-32188 

Safe  harbor  policy;  comment  request,  32178-32183 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems- 
Generic  HACCP  models  guidebook  and  guide; 

availability  and  comment  request,  32053-32054 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Interior  Columbia  Basin  ecosystem  management  project, 
32076-32077 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32083- 
32084 

Health  and  Human  Services  Department 

NOTICES 
Meetings: 
Health  Care  Industry  Consimier  Protection  and  Quality 
Advisory  Commission,  32122-32123 

Historic  Preservation,  Advisory  Council 

NOTICES 
Meetings,  32074 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Foreign  tax  credit  claims;  filing  requirements 
Hearing  cancellation,  32054-32055 
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NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee,  32146 

Justi.ifc  Depanmen! 

See  Drug  Enforcement  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Drug  Enforcement  Administration,  Administrator, 

redclpgation  of  functions,  32031-32032 

Land  Managemeni  Bureau 
NOTICES 

Environmental  statements;  availability,  etc.: 
Interior  Columbia  Basin  ecosystem  management  project, 
32076-32077 
Meetings: 
Resource  advisory  councils — 
Dakotas  District,  32123 

NQZiOS.it 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32083- 

32084 

Nationa;  fow^aanon  on  t.he  Arts  ar.o  ir.fc  rtumaniiies 

stOTices 

Meetings: 

Humanities  Panel,  32124 

National  Oceanic  ana  Aimosphefic  Aarr.i.iisiiation 
RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Nearshore  pelagic  shelf  rockfish;  closure,  32049-32050 
Pollock,  32048-32049 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  32048 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 

■^'—ida  Keys  National  Marine  Sanctuary,  32154-32176 

PPO^rSED  RULES 

Endangered  and  threatened  species: 

Safe  harbor  policy;  comment  request,  32189-32194 
Fishery  conservation  and  management: 

Magnuson  Act  Provisions;  public  meetings,  32071-32072 
South  Atlantic  Fishery  Management  Council;  public 

hearings,  32072-32073 
NOTICES 

Endangered  and  threatened  species: 
Candidate  conservation  agreements;  policy 

announcement  and  comment  request,  32183-32188 
Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries- 
Northwestern  Hawaiian  Islands  bottomfish;  limited 
entry  permit;  availability,  32078-32079 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Apache  Corp  et  al.;  bottlenose  and  spotted  dolphins, 
32079 
Permits: 

Marinp  marnmqk    I7n7c^32080 

Nucie-'i'  ^egu'atc•-v  Commssior 

Certificates  of  compliance: 

United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant,  KY,  32124-32125 


Posta    J.ate  Commission 

NOTICES 

Domestic  mail  classification  schedule: 

Weight  limitations;  bound  printed  matter,  32125-32128 
Post  office  closings;  petitions  for  appeal: 

Ada,  KS,  32128 

Kingsdown,  KS,  32128-32129 

Kinross,  LA,  32129 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  32129 

Reclamation  Bureau 

NOTICES 
Meetings: 
Yakima  River  Basin  Water  Enhancement  Project 
Conservation  Advisory  Group,  32123 

i^fe&earch  and  Special  Programs  Administration        \ 

NOTICES 
Meetings: 
International  standards  on  transport  of  dangerous  goods, 
32142 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32130-32131 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  hic,  32131-32135 
New  York  Stock  Exchange,  Inc.,  32135-32136 
Philadelphia  Stock  Exchange,  Inc.,  32136-32141 

Applications,  hearings,  determinations,  etc.: 
Public  utihty  holding  company  filings,  32129-32130 

Surface  Transportation  Board 

PROPOSED  RULES 

Rail  licensing  procedures: 

Commuter  rail  service  continuation  subsidies  and 
discontinuance  notices,  32068-32070 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

Sammamish  Transportation  Co.,  32142-32143 

Textile  Aijj.'ee.Tie!^.i&  ..Tip,e.'rife.-ikaUon  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tra n s ;> o '1  a t ' o '   _i e p :» ^i - •  i ent 

See  Federal  Aviaiion  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treas^'v  Deort'^'-.t-nt 

See  customs  service 

See  Fiscal  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  32143- 
32146 
Meetings: 

Customs  Service  Conunercial  Operations  Advisory 
Committee,  32146 
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veterans  a  "airs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32146-32150 


Seoaatfe  ?arts  In  This  Issue 

Par.  ii 

Department  of  Commerce.  National  Oceanic  and 
Atmospheric  Administration.  32154-32176 

^art  III 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
32178-32194 


Reaae'  Aids 

AddiUonal  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  RegiitBr 

Vol.  62,  No.  113 

Thursday,  ]ime  12,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appHcaNity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulatrarts,  which  is  puttished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  ea  -  *  >  • 


FEDERAL  ELECTION  COMMISSION 
I-"  CPC  »an  511 

AdiUSt'Tsef'ts  *o  Cvf  Monp"a''v  *-'H!ia*tv 
Amour-ts 

A  jtNCY:  Federal  Election  Commission. 
AChON:  Final  rules;  correction  of 
effective  date. 

SUMMARY:  On  March  12,  1997,  the 
Cormnission  published  in  the  Federal 
Register  final  rules  implementing  the 
Debt  Collection  Improvement  Act  of 
1996  ("DCIA").  The  Commission  is 
correcting  the  effective  date  of  these 
new  retfulations  to  April  29,  1997. 
frrec -VE  DA'F:  April  29.  1997. 
FOR  FURTHER  INFORMATION  CXJMTACT:  Ms. 
Susan  E.  Propper.  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On  March 
12,  1997,  the  Commission  published  in 
the  Federal  Register  final  rules 
implementing  the  Debt  Collection 
Improvement  Act  of  1996  ("DCIA"), 
Public  Law  104-134,  section  31001(s), 
110  SUt.  1321-358,  1321-373  (April  26, 
1996).  62  FR  11316.  In  compliance  with 
this  statutory  mandate,  the  niles  created 
a  new  section  11  CFR  111.24  to  increase 
by  regulation  the  maximum  amount  of 
each  civil  monetary  penalty  enforced  by 
the  Commission  by  10%.  The  DCIA 
states  that  the  increased  civil  penalties 
apply  only  to  violations  that  occur  after 
the  effective  date  of  the  new  rules. 
Because  the  Commission  had  no 
discretion  in  taking  this  action,  these 
technical  amendments  were  exempt 
from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  at  5  U.S.C.  553(b)(B)  and 
the  legislative  review  requirements  of 
the  Federal  Election  Campaign  Act  at  2 


U.S.C.  438(d).  The  Commission 
therefore  announced  that  the  new  rules 
would  become  effective  immediately 
upon  publication  in  the  Federal 
Register,  i.e.,  March  12, 1997. 

However.  5  U.S.C.  801(a)(4)  now 
provides  that  final  rules  do  not  take 
effect  until  the  date  on  which  they  are 
submitted  to  Congress  for  a 
congressional  review  that  exists 
independently  of  the  2  U.S.C.  438(d) 
legislative  review  requirement.  These 
rules  were  submitted  to  Congress  for 
purposes  of  this  latter  review  on  April 
29, 1997,  so  they  became  effective  on 
that  date.  Therefore,  the  increased  civil 
penalties  apply  to  any  violation  that 
occurs  alter  April  29, 1997. 

Correction  of  EffBCtive  Date:  11  CFR 
111.24,  as  published  at  62  FR  11316,  is 
effective  as  of  April  29,  1997. 

Dated:  June  6. 1997. 
John  Warren  McGany, 
Chairman,  Federal  Election  Commission. 
[FR  Doc.  97-15238  Filed  6-11-97;  8:45  am] 
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14  CFR  Part  25 

[Do..  »H'  N-:.    NM  -  '  i*i 
No.  26-ANM-i29] 


>r>»cia(  Conditions 


Spedal  Conditions  Jpf^^^ ream  Aircraft 
Limited  Model  4 1  c '  a   ciane; 
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e  (CPR) 


Continuou 
System 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Jetstream  Aircraft  Limited 
Model  4101  airplane.  This  airplane  will 
have  a  novel  or  unusual  design  feature 
associated  with  installation  of  the  CPR 
system.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  14  CFK  Part 
25. 
EFFECTtVF  OATp-  T,,1y  14,  1997. 

FOR  PUP   -t=«   Nf  ORMATtON  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 


Certification  Service,  1601  Lind  Avenue 
SW,  Renton.  Washington  98055-4056; 
telephone  425-227-2148;  fax  425-227- 
1149. 

SUPPLEMENTARY  INFORMATKM: 
Background 

On  June  7,  1994,  Jetstream  Aircraft 
Limited  applied  for  approval  of  a  design 
change  (without  a  new  airplane  model 
designation)  to  Type  Certificate  No. 
A41NM  for  the  installation  of  a  CPR 
system  on  the  Jetstream  Model  4101 
airplane.  The  Jetstream  Model  4101  is  a 
30  passenger,  23,000  poimds  mflvimiim 
take-off  weight,  transport  category 
airplane  with  two  Allied  Signal 
TPE331-14GR/HR  series  turbopropeller 
engines.  The  CPR  system  makes  a  CPR 
power  rating  available  for  the  final  take- 
off climb  and  en  route  phases  of  flight 
after  failure  of  one  engine. 

The  CPR  power  rating  for  this  engine 
installation  is  equivalent  to  the 
maximum  continuous  p»ower  rating 
established  for  the  engine  under  14  CFR 
Part  33.  Following  engine  failure,  the 
CPR  system  automatically  increases  the 
engine  maximum  exhaust  gas 
temperatvire  (EGT)  limit,  which.^rmits 
the  operating  engine's  maximum 
continuous  power  rating  to  be  obtained 
at  higher  ambient  air  temperatures. 
Increased  engine  hour  and  cycle 
maintenance  factors  apply  for  CPR 
power  rating  operation.  Since  the  CPR 
power  rating  will  only  be  available 
during  engine-out  conditions,  the 
maximimi  power  normally  available 
with  all  engines  operating  will  be  less 
than  the  part  3  3 -certified  maximimi 
continuous  power  rating  at  certain 
higher  ambient  temperature  ranges. 

The  CPR  system  is  novel  when 
compared  to  those  systems  envisaged 
when  the  applicable  regulations  in  part 
25  were  promulgated.  Therefore,  the 
airworthiness  regulations  in  part  25  do 
not  contain  adequate  or  appropriate 
safety  standards  for  airplanes  with  CPR 
systems  installed.  Special  conditions  are 
therefore  prescribed  to  supplement  the 
certification  basis  of  record  for  the 
Jetstream  Model  4101  airplane  with  a 
CPR  system  installed. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.101,  Jetstream  Aircraft  Limited 
must  show  that  the  Jetstream  Model 
4101,  as  changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
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incorporated  by  reference  in  Type 
Certificate  No.  A41NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A41NM  are  part  25  dated 
February  1,  1965,  as  amended  by 
Amendments  25-1  through  25-66.  The 
regulations  incorporated  by  reference 
also  include  certain  special  conditions, 
exemptions,  and  later  amended  sections 
of  part  25  that  are  not  relevant  to  these 
final  special  conditions. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  areas  of  the  Jetstream  Model  4101 
that  are  affected  by  the  installation  of 
the  CPR  system  must  also  be  shown  to 
comply  with  all  sections  of  part  25  as 
amended  by  Amendments  25-1  through 
25-81  in  effect  on  the  date  of 
application. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Jetstream  Model  4101  because  of 
a  novel  w  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  14  CFR  §  21.16.  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
Jetstream  Model  4101  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  Part  34  and  the 
noise  certification  requirements  of  14 
CFR  Part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR 
§  11.49  after  public  notice,  as  required 
by  14  CFR  §§  11.28  and  11.29(b),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  14  CFR 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Jetstream  Model  4101  will 
incorporate  a  CPR  system  that  provides 
an  engine  power  rating  (as  defined  on 
the  airplane)  that  is  equivalent  to  the 
engine's  p>art  33  certified  maximum 


continuous  power  rating.  Since  the  CPR 
power  rating  will  only  be  available 
during  engine-out  conditions,  the 
maximum  power  available  with  all 
engines  operating  will  normally  be  less 
than  the  part  33  certified  maximum 
continuous  power  rating  at  certain 
higher  ambient  temperatures.  The  CPR 
system  is  integrated  into  the  existing 
approved  Automatic  Power  Reserve 
(APR)  system.  On  the  Jetstream  4100 
airplane,  the  APR  system  is  equivalent 
to  an  Automatic  Takeoff  Thrust  Control 
System  (ATTCS)  as  defined  in 
Appendix  I  of  Part  25.  The  currenUy 
approved  APR  system  automatically 
makes  additional  thermodynamic  power 
and  torque  available  on  the  operating 
engine  after  engine  failure  during 
takeoff  and  for  approach  climb  (go- 
around).  For  certain  ambient 
temperature  ranges,  the  proposed  CPR 
system  automatically  increases  the 
engine's  EOT  limit  and  torque  available 
on  the  operating  engine  for  final  take-off 
climb  and  en  route  flight  phases  after 
failure  of  one  engine.  The  CPR-related 
increased  EGT  limit,  which  is  above  the 
two-engines-operating  EGT  maximiun 
continuous  power  and  take-off  limits, 
enables  the  operating  engine  to  achieve 
the  flat-rated  maximum  continuous 
power  (torque)  level  at  higher  outside 
air  temperature  (OAT).  Engine  operation 
in  the  APR  and  CPR  modes  requires 
application  of  engine  hour  and  cycle 
maintenance  factors  as  specified  in 
engine  Type  Certificate  Data  Sheet 
E18NE. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-97-1-NM  for  the 
Jetstream  Aircraft  Limited  Model  4101 
airplane,  was  published  in  the  Federal 
Register  on  March  14,  1997.  No 
comments  were  received. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Jetstream  Aircraft  Limited  Model  4101 
airplane.  Should  Jetstream  Aircraft 
Limited  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  imusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
14  CFR  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affiects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 


List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Jetstream 
Model  4101  airplane. 

Installation  of  a  Continuoiu  Power  RcMrve 
(CPR)  System 

(a)  General.  With  the  CPR  system 
functioning  normally  as  designed,  all 
applicable  requirements  of  part  25  must  be 
met  without  requiring  any  unusual  action 
(other  than  arming  the  system  prior  to 
dispatch)  by  the  crew  to  set  power  or  thrust. 

(b)  Perfonnance  and  Reliability 
Requirements. 

(1)  A  CPR  failure  or  combination  of 
foiluies: 

(i)  That  prevents  the  automatic  insertion  of 
CPR  thrust  or  power  must  be  shown  to  be  an 
improbable  event; 

(ii)  That  prevents  the  automatic  insertion 
of  APR  thrust  or  power  during  the  critical 
lime  interval  defined  in  Appendix  I  of  Part 
25  must  be  shown  to  be  an  improbable  event; 
and 

(iii)  Shall  not  result  in  the  significant  loss 
or  reduction  in  thrust  or  power,  or  must  be 
shown  to  be  an  extremely  improbable  event. 

(2)  All  applicable  performance 
requirements  of  part  25  must  be  met  with  an 
engine  failure  occurring  at  the  most  critical 
time  with  the  CPR  system  functioning. 

(c)  Thrust  Setting.  The  maximum 
continuous  thrust  or  jxiwer  setting  specified 
for  use  with  all  engines  operating  may  not  be 
less  than  any  of  the  following: 

(1)  Ninety  (90)  percent  of  the  thrust  or 
power  set  by  the  CPR  system  for  which  AFM 
performance  credit  is  approved; 

(2)  That  required  to  permit  normal 
operation  of  all  safety-related  systems  and 
equipment  dependent  upon  engine  thrust  or 
power  lever  position;  or 

(3)  That  shown  to  be  &ee  of  hazardous 
engine  response  characteristics  when  thrust 
or  power  is  advanced  firom  the  initial  all- 
engines-operating  thrust  of  power  setting  to 
the  maximum  approved  maximum 
continuous/CPR  mode  thrust  or  power 
setting. 

(d)  Powerplant  Controls. 

(1)  In  addition  to  the  requirements  of 

§  25.1141.  no  single  failure  or  malfunction,  or 
probable  combinaUon  thereof,  of  the  CPR. 
including  associated  systems,  may  cause  the 
&ilure  of  any  powerplant  function  necessary 
for  lafaty. 

(2)  The  CPR  system  must  be  designed  to: 
(i)  In  the  event  of  a  CPR  system  failure, 

permit  manual  decrease  or  increase  in  thrust 
or  power  up  to  the  highest  maximum 
continuous  thrust  or  power  approved  for  the 
airplane  under  existing  conditions  through 
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the  use  of  the  power  lever.  For  airplanes 
equipped  with  limiters  that  automatically 
prevent  engine  operating  limits  from  being 
exceeded  under  existing  ambient  conditions, 
other  means  may  be  used  to  increase  the 
thrust  or  power  in  the  event  or  a  CPR  failure 
provided  the  means  is  located  on  or  forward 
of  the  power  levers;  is  easily  identified  and 
operated  under  all  operating  conditions  by  a, 
single  action  of  either  pilot  with  the  hand 
that  is  normally  used  to  actuate  the  power 
levers:  and  meets  the  requirements  of 
§  25.777  (a),  (b),  and  (c); 

(ii)  Provide  a  means  for  the  flightcrew  to 
deactivate  the  automatice  CPR  function.  This 
means  must  be  designed  to  prevent 
inadvertent  deactivation. 

(iii)  Provide  a  means  for  the  flightcrew  to 
verify  that  the  CPR  system  is  in  a  condition 
to  operate. 

(e)  Powerplant  Instruments.  In  addition  to 
the  requirements  of  §  25.1305.  a  means  must 
be  provided  to  indicate  when  the  CPR  is  in 
the  armed  or  ready  condition. 

Issued  in  Renton,  Washington,  on  June  5, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doa  97-15433  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  33 

[Docket  No.  97-ANE-22-AD;  Amendment 
39-1 004«;  AO  97-12-04] 

RIN212a  A  AS.' 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  GEOO  series  turbofan  engines.  This 
action  requires  initial  and  repetitive 
borescope  inspections  of  compressor 
discharge  pressure  (CDF)  manifolds  for 
cracks,  and  replacement,  if  necessary, 
with  an  improved  design  GDP  manifold. 
In  addition,  this  AD  requires,  as 
terminating  action  to  the  inspections, 
replacement  with  an  improved  design 
CDP  manifold.  This  amendment  is 
prompted  by  reports  of  CDP  manifold 
cracking  that  has  resulted  in  liberated 
material  causing  high  pressure 
compressor  (HPC)  blade  damage.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  inflight  engine 


power  loss  or  shutdown  due  to  HPC 
blade  damage  caused  by  liberated 
material  from  the  CDP  manifold. 
DATES:  Effective  June  27, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  he  received  on  or  before 
August  11,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-22-AD,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop@faa.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Technical  Services,  Attention: 
Leader  for  distribution/microfilm,  10525 
Chester  Road,  Cincinnati,  OH  45215; 
telephone  (513)  672-8400  Ext.  114,  fax 
(513)  672-8422.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7135,  fax 
(617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  cracked 
compressor  discharge  pressure  (CDP) 
manifolds.  Part  Number  (P/N) 
1686M48G11,  installed  on  General 
Electric  Company  (GE)  GE90  series 
turbofan  engines.  In  two  reports,  the 
cracked  CDP  manifold  liberated  material 
that  resulted  in  high  pressiue 
compressor  (HPC)  blade  damage  beyond 
serviceable  limits.  The  failure 
investigation  has  determined  that  the 
cause  of  the  crack  initiation  and 
propagation  is  attributed  to  excessive 
stresses  in  the  manifold.  The  cracks  may 
initiate  in  a  localized  area  around  any 
one  of  the  six  outer  diameter  bolts  that 
attach  the  CDP  manifold  to  the 
combustor  case.  Multiple  cracks  that 
initiate  can  propagate  in  a  direction  that 
allow  CDP  manifold  material  to  become 
liberated.  This  material  can  enter  the 


HPC  and  result  in  hard  body  impact 
damage  to  the  HPC  blades.  The  FAA  has 
determined  that  an  earlier  configuration 
CDP  manifold,  P/N  1686M48G10,  is  also 
susceptible  to  cracking,  which  could 
result  in  liberated  CDP  manifold 
material.  This  condition,  if  not 
corrected,  could  result  in  inflight  engine 
power  loss  or  shutdov\rn  due  to  HPC 
blade  damage  caused  by  liberated 
material  from  the  CDP  manifold. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Aircraft 
Engines  GE90  Service  Bulletin  (SB)  No. 
72-263,  dated  February  5. 1997,  that 
describes  procedures  for  initial  and 
repetitive  borescope  inspections  for 
cracks  in  the  CDP  manifold,  P/Ns 
1686M48G10,  1686M48G11,  and 
1686M48G12.  This  AD.  however,  only 
requires  inspection  of  CDP  manifolds, 
P/Ns  1686M48G10  and  1686M48G11. 
The  FAA  has  also  reviewed  and 
approved  the  technical  contents  of  GE 
Aircraft  Engines  GE90  SB  No.  72-126, 
Revision  1 ,  dated  April  29,  1997,  that 
describes  procedures  for  installation  of 
improved  design  CDP  manifolds. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  liberation  of  CDP  manifold 
material.  This  AD  requires  initial  and 
repetitive  borescope  inspections  for 
cracks  in  CDP  manifolds,  P/Ns 
1686M48G10  and  1686M48G11.  The 
repetitive  inspection  intervals,  or 
possible  removal  and  replacement  prior 
to  further  flight,  are  defined  by  the 
condition  of  the  CDP  manifold  based  on 
the  borescope  inspections.  In  addition, 
this  AD  requires,  at  the  next  shop  visit 
after  the  effective  date  of  this  AD, 
installing  the  improved  design  CDP 
manifold,  P/N  1686M48G12.  Installation 
of  the  improved  design  CDP  manifold 
constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interestec  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  \'iews,  or 
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arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  numt)er  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-22-AD."  The 
postcard  will  be  date  steunped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-12-04  General  Electric  Company: 

Amendment  39-10046.  Docket  97-ANE- 
22-AD. 

Applicability:  General  Electric  Company 
(GE)  Models  GE90-76B,  -77B.  -85B.  -908, 
and  -928  turt>ofan  engines,  with  compTessor 
discharge  pressure  (CDP)  manifolds,  Part 
Numbers  (P/Ns)  1686M48G10  or 
1686M48C11.  installed.  These  engines  are 
installed  on  but  not  limited  to  Boeing  777 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  l>een  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  jjerformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inflight  engine  power  loss  or 
shutdown  due  to  liberated  CDP  manifold 
material,  accomplish  the  following: 

(a)  Perform  borescope  inspections  of  the 
CDP  manifold  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  of  GE90 
Service  Bulletin  (SB)  No.  72-263.  dated 
February  5. 1997,  as  follows: 

(1)  For  engines  with  greater  than  500  total 
engine  cycles  (TEC)  on  the  effective  date  of 
this  AD,  inspect  within  25  cycles  in  service 
(CIS)  after  the  effective  date  of  this  AD. 


(2)  For  engines  with  500  or  less  TEC  on  the 
effective  date  of  this  AD,  inspect  within  125 
CIS  after  the  effective  date  of  this  AD.  or 
prior  to  accumulating  500  TEC.  whichever 
occurs  first. 

(b)  Based  or^  inspections  accomplished  in 
paragraph  (a)  of  this  AD.  accomplish  the 
following: 

(1)  Prior  to  further  flight,  remove  those 
manifolds  found  with  litwrated  pieces  or 
with  cracks  that  meet  or  exceed  the  length  or 
orientation  criteria  in  paragraph  C(3)(c)  or 
D(3)(c)  of  the  Accomplishment  Instructions 
of  GE90  SB  No.  72-263.  dated  February  5, 
1997.  and  replace  with  CDP  manifolds,  P/N 
1686M48G12,  in  accordance  with  GE90  SB 
No.  72-126,  Revision  1,  dated  April  29,  1997. 

(2)  For  manifolds  found  with  axial  cracks 
less  than  or  equal  to  0.5  inches,  thereafter, 
perform  borescope  inspections  of  CDP 
manifolds  daily,  remove,  if  necessary,  and 
replace  in  accordance  with  paragraph  (b)(1) 
of  this  AD. 

(3)  For  manifolds  with  no  visible  cracks, 
accomplish  the  following: 

(i)  Perform  borescope  inspections  of  CDP 
manifolds  at  intervals  not  to  exceed  125  CIS 
since  last  inspection,  remove,  if  necessary, 
and  replace  in  accordance  with  paragraph 
(b)(1)  of  this  AD. 

(ii)  If  manifolds  are  found  with  axial  cracks 
less  than  or  equal  to  0.5  inches,  thereafter,    . 
perform  borescope  inspections  of  CDP 
manifolds  daily,  remove,  if  necessary,  and 
replace  in  accordance  with  paragraph  (b)(1) 
of  this  AD. 

(c)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  install  an  improved  CDP 
manifold.  P/N  1686M48G12,  in  accordance 
with  GE90  SB  No.  72-126,  Revision  1,  dated 
April  29,  1997.  InsUUation  of  this  CDP 
manifold  constitutes  terminating  action  to 
the  inspection  requirements  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  for  engine 
maintenance  that  cannot  be  pterformed  while 
installed  on  the  aircraft  and  that  entails 
separation  of  pairs  of  mating  engine  flanges. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  (termits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
GE90  SBs: 
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Document  No. 

72-263 

Total  pages:  18. 
72-126  

Total  pages:  8. 


Revision 


Original 
1  


1-18 
1-8 


Date 


Feb.  5. 1997. 
Apr.  29.  1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Technical  Services, 
Attention:  Leader  for  distribution/microfilm, 
10525  Chester  Road,  Cincinnati,  OH  45215; 
telephone  (513)  672-8400  Ext.  114,  fax  (513) 
672-8422.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
June  27,  1997. 

Issued  in  Burlington,  Mass.,  on  May  30, 
1997. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
{FR  Doc.  97-14955  Filed  6-11-97;  8:45  amj 
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AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  GE90  series  turbofan  engines.  This 
action  supersedes  Telegraphic  AD  T97- 
09-51  that  currently  requires  visual 
checks  of  the  engine  Debris  Monitoring 
System  (DMS)  sensor  for  bearing  debris, 
and,  if  necessary,  performing 
procedures  for  additional  maintenance 
actions.  In  addition,  that  AD  requires 
replacing  Variable  Speed  Constant 
Frequency  (VSCF)  gearshafl  flange  ball 
bearings  that  may  incorporate  rivets  that 
are  manufactured  of  improper  material 
with  serviceable  bearings.  This  action 
references  a  later  revision  of  the 
applicable  Service  Bulletin  (SB)  that 


includes  additional  engine  serial 
numbers;  however,  these  changes  do  not 
affect  the  Applicability  or  compliance 
requirements  of  this  AD.  This 
amendment  is  prompted  by  the  issuance 
of  the  new  revision  to  the  SB.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  VSCF  gearshaft 
flange  ball  bearing  failure,  which  could 
result  in  an  inflight  engine  shutdown. 
DATES:  Effective  June  27,  1997. 

The  incorporation  by  reference  of 
certam  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  11,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-23,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Technical  Services,  Attention: 
Leader  For  Distribution/Microfilm, 
10525  Chester  Road,  Cincinnati,  OH 
45215;  fax  (513)  672-8422,  telephone 
(513)  672-8400  Ext  114.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  MTORMATION  CONTACT:  John 
Golinski,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7135,  fax 
(617) 238-7199. 

SUPPLEMfNTARY  INFORMATION:  On  April 
22,  19!i.  ,  uiu  rederai  Aviation 
Administration  (FAA)  issued 
Telegraphic  airworthiness  directive 
(AD)  T97-09-51,  applicable  to  General 
Electric  Company  (GE)  GE90  series 
turbofan  engines,  which  requires  visual 
checks  of  the  engine  Debris  Monitoring 


System  (DMS)  sensor  for  bearing  debris, 
and,  if  necessary,  performing 
procedures  for  additional  maintenance 
actions.  In  addition,  that  AD  requires 
replacing  Variable  Speed  Constant 
Frequency  (VSCF)  gearshaft  flange  ball 
bearings  that  may  incorporate  rivets  that 
are  manufactured  of  improper  material 
with  serviceable  bearings.  That  action 
was  prompted  by  reports  of  two  recent 
failures  of  the  Accessory  Gearbox  (AGB) 
VSCF  gearshaft  flange  ball  bearing.  Part 
Number  (P/N)  1770M41P01.  This  ball 
bearing  is  installed  on  the  VSCF 
gearsha?  which  is  locc+ed  iu  the  A.GB 
and  drives  the  Boeing  777  VSCF 
generator.  The  VSCF  generator  is  a 
backup  power  supply  for  the  Boeing  777 
airplane.  The  ball  bearing  that  failed  is 
installed  in  GE90  AGBs,  P/Ns 
1650M71G03  and  1650M71G04.  A  third 
AGB  configuration  incorporates  a 
different  ball  bearing  design  and  has  no 
reported  service  problems.  The  bearing 
failure  investigation  is  ongoing; 
however,  there  is  evidence  that  suggests 
the  failures  may  be  attributed  to  bearing 
operation  with  insufficient  internal 
radial  clearances  that  results  in 
excessive  ball  to  cage  pocket  forces 
causing  bearing  distress  and  prematiue 
failure.  The  investigation  has  also 
determined  that  a  population  of  the 
VSCF  gearshaft  ball  bearings,  P/N 
1770M41P01,  may  contain  improper 
cage  rivet  material.  Metallurgical 
evaluation  of  the  rivets  installed  in  the 
two  failed  VSCF  gearshaft  flange  ball 
bearings  has  confirmed  both  bearings 
contained  rivets  manufactured  from 
improper  material.  Results  of  the 
engineering  analysis  and  testing  suggest 
the  improper  rivet  material  may  be  a 
contributor  to  premature  bearing 
distress  when  the  improper  rivets  are 
installed  in  a  bearing  that  contains 
insufficient  internal  radial  clearance. 
That  condition,  if  not  corrected,  could 
result  in  a  VSCF  gearshaft  flange  ball 
bearing  failure,  which  could  result  in  an 
inflight  engine  shutdown. 

Since  the  issuance  of  that  Telegraphic 
AD,  GE  has  issued  Revision  4,  dated 
April  17, 1997,  to  Service  Bulletin  (SB) 
No.  72-283,  which  adds  additional 
engine  serial  numbers;  however,  these 
changes  do  not  affect  the  Applicability 
or  compliance  requirements  of  this  AD. 
This  AD  references  this  revised  SB. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  SB  No.  79- 
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Oil,  dated  Apru  -r*.  isy  ,  mat  describes 
procedures  for  monitoring  the  engine 
lubrication  system  for  bearing  debris, 
and,  if  necessary,  the  procedures  for 
additional  maintenance  actions;  GE  SB 
No.  72-280,  Revision  3.  dated  April  15, 
1997,  that  describes  procedures  for 
replacement  of  certain  VSCF  gearshaft 
flange  ball  bearings  that  may 
incorporate  improper  rivet  material;  GE 
SB  No.  72-283,  Revision  4,  dated  April 
17,  1997,  that  describes  the  procedures 
for  replacing  the  4,500  pound  inches 
gearshaft  assembly  used  in  AGBs,  P/Ns 
1650M71G03  and  1650M71G04,  with 
the  3,500  pound  inches  gearshaft 
assembly  used  in  the  AGB,  P/N 
1650M71G02;  and  GE  SB  No.  72-286, 
dated  April  14, 1997,  that  describes 
procedures  for  replacing  the  VSCF 
gearshaft  assembly  with  a  VSCF 
gearshaft  assembly  containing  a  flange 
ball  bearing  with  a  select  fit  internal 
radial  clearance. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes 
Telegraphic  AD  T97-09-51  to  require, 
within  24  hours  after  the  effective  date 
of  this  AD,  a  visual  check  of  the  engine 
DMS  sensor  for  bearing  debris,  and,  if 
necessary,  performing  procedures  for 
additional  maintenance  actions. 
Thereafter,  this  AD  requires  visual 
checks  of  the  engine  DMS  sensor  for 
bearing  debris  at  staggered  one-day 
intervals  for  each  affected  engine  on  the 
Boeing  777  (inspecting  each  engine 
every  other  day).  In  addition,  this  AD 
requires  replacing  VSCF  gearshaft  flange 
ball  bearings  that  may  incorporate  rivets 
that  are  manufactured  of  improper 
material  with  serviceable  bearings. 
Replacing  the  VSCF  gearshaft  assembly 
in  accordance  with  GE  SB  No.  72-283, 
Revision  4,  dated  April  17,  1997,  or  GE 
SB  No.  72-286,  dated  April  14. 1997, 
constitutes  an  acceptable  alternative  to 
the  replacement  of  the  affected  bearing. 

This  AD  defines  interim  requirements 
to  prevent  a  VSCF  gearshaft  flange  ball 
bearing  failure.  These  requirements  may 
be  amended  in  further  rulemaking  as 
additional  information  from  the  failure 
investigation  is  obtained  and  corrective 
action  is  defined.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  suhmitled 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-23."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 


1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  horn  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-12-05    General  Electric  Company: 

Amendment  39-10047.  Docket  No.  97- 
ANE-23-AD.  Supersedes  Telegraphic 
ADT97-09-51. 

Applicability:  General  Electric  Company 
(GE)  GE90  series  turbofan  engines  with 
Accessory  Gearboxes  (AGBs)  installed.  Part 
Numbers  (P/Ns)  1650M71G03  and 
1650M71GO4.  These  engines  are  installed  on 
Boeing  777  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

CompUance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  Variable  Speed  Constant 
Frequency  (VSCF)  gearshaft  flange  ball 
bearing  failure,  which  could  result  in  an 
inflight  engine  shutdown,  accomplish  the 
following: 

(a)  Perform  a  visual  check  of  the  engine 
Debris  Monitoring  System  sensor  for  debris 
in  accordance  with  paragraph  2(c)  of  the 
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Accomplishment  Instructions  of  CE  Service 
Bulletin  (SB)  No.  79-011.  dated  April  9. 
1997,  as  follows: 

(1)  For  aircraft  that  have  two  engines 
installed  incorporating  AGBs,  P/N 
1650M71G03  or  1650M71G04,  accomplish 
the  following: 

(i)  Perform  an  initial  visual  check  on  one 
of  the  engines  installed  on  the  aircraft  within 
24  clock  hours  after  the  effective  date  of  this 
AD,  and  thereafter,  visually  check  that  engine 
every  other  day,  at  intervals  not  to  exceed  48 
clock  hours  since  last  visual  check. 

(ii)  Perform  an  initial  visual  check  on  the 
engine  not  inspected  in  accordance  with 
paragraph  (a)(l)(i)  of  this  AD  installed  on  the 
same  aircraft  on  the  following  day,  not  to 
exceed  24  clock  hours  after  the  visual  check 
of  the  engine  checked  in  paragraph  (a)(l)(i) 
of  this  AD;  thereafter,  visually  check  this 
engine  every  other  day  at  intervals  not  to 
exceed  48  clock  hours  since  last  visual  check. 

(iii)  The  visual  checks  for  both  engines 
must  be  staggered  at  one  day  intervals  for 
each  engine. 

(2)  For  aircraft  that  have  one  of  the  two 
engines  installed  incorporating  AGBs,  P/N 
1650M71G03  or  1650M71G04,  perform  the 
initial  visual  check  on  that  engine  within  24 
clock  hours  after  the  effective  date  of  this  AD. 
and  thereafter,  visually  check  that  engine 
every  other  day  at  intervals  not  to  exceed  48 
clock  hours  since  last  visual  check. 

(3)  If  the  visual  check  indicates  that  debris 
is  present,  perform  additional  maintenance 
actions  in  accordance  with  paragraph  2(c)  of 
the  Aooomplishment  Instructions  of  GE  SB 
No.  79-011,  dated  April  9,  1997.  prior  to 
further  flight. 

(b)  For  engines  that  contain  VSCF  gearshaft 
flange  ball  bearings  that  may  incorporate 
rivets  manufactured  from  improper  material, 
identified  by  serial  numbers:  900-147,  900- 
149,  900-151,  900-106,  and  900-153,  within 
7  days  after  the  effective  date  of  this  AD,  and 
for  engines  identified  by  serial  numbers: 
900-150,  900-156,  900-157,  900-158,  prior 
to  entry  into  revenue  service,  accomplish  one 
of  the  following: 

(1)  Remove  from  service  VSCF  gearshaft 
flange  ball  bearings  and  replace  with 
serviceable  bearings  in  accordance  with  the 
Accomplishment  Instructions  of  GE  SB  No. 
72-280.  Revision  3,  dated  April  15,  1997;  or 

(2)  Remove  and  replace  the  4,500  pound 
inches  VSCF  gearshaft  assembly  with  the 
3,500  pound  inches  gearshaft  assembly 
installed  in  AGB.  P/N  1650M71G02.  in 
accordance  with  the  Accomplishment 
Instructions  of  GE  SB  No.  72-283,  Revision 
4,  dated  April  17,  1997.  Accomplishment  of 
this  option  constitutes  terminj>ting  action  to 
the  inspection  requirements  of  paragraph  (a) 
of  this  AD;  or 

(3)  Remove  and  replace  the  4,500  pound 
inches  VSCF  gearshaft  assembly  with  the 
4,500  pound  inches  gearshaft  assembly 
containing  select  fit  internal  radial  clearance 
flange  ball  bearings,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  SB  No. 
72-286,  dated  April  14,  1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 


their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Insfjector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  GE  SBs: 

^"^"»       Page       Revision  Date 

72-283 1,2  4  ApriM7, 

1997. 
a-10  Original      March  12, 

1997. 
11.12  1  March  20, 

1997. 
13  •  Original      March  12, 

1997. 
Total  Pages:  13. 
72-280 1,2  3  April  15. 

1997. 
3-12  2  March  19, 

1997. 
Total  Pages:  12. 
72-286 1-15  Original      April  14, 

1997. 
Total  Pages:  15. 
79-01 1  1-6  Original      April  9, 

1997. 
Total  Pages:  6. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Technical  Services, 
Attention:  Leader  For  Distribution/Microfilm, 
10525  Chester  Road,  Cincinnati,  OH  45215; 
fax  (513)  672-8422,  telephone  (513)  672- 
8400  Ext.  114.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(f)  This  amendment  supersedes 
Telegraphic  AD  T97-09-51.  issued  April  22, 
1997. 

(g)  This  amendment  becomes  effective  on 
June  27,  1997. 

Issued  in  Burlington,  Mass..  on  ]une  2, 
1997. 

Thomas  A.  BoudrBan, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-14956  Filed  6-11-97;  8:45  am] 
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Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occiuring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1 .  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Indep>endence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  &om:  1.  FAA 
Public  Inquiry  Center  (APA-200),  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMAIKM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
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Federal  .-wiauon  .*\uiiuuihcration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  {14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  histrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  {FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  v^rith 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 


changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  a^^e  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  inunediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  TXYT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  May  30, 
1997. 

Thomas  E.  Stuckey, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  mc,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INS 
APPROACH  PROCEDURES 


MENT 


The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g};  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  *  Effective  upon  publication. 


FDC  date 


05/13/97 
06/14/97 
05/15/97 
05/15/97 
05/15/97 
05/1 5«7 
06/15/97 
05/1 5«7 
05/15/97 

05/1 5«7 
05/1 5«7 

05/16/97 

05/20«7 


State 


TN 
AZ 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

TX 
TX 

OH 

ME 


City 


Oneida 

Grand  Canyon 

Detroit 

Detroit 

Detroit  ..._ 

Detroit  ....; 

Detroit 

Detroit 

Detroit  


Beeville 
Beeville 


Yoongstown 
BeHast 


Airport 


Scott  Muni           

7/2732 

Vaile                 

7/2774 

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Detroit  Metropolitan  Wayne  County  

Beeville  Muni  

7/2818 
7/2819 
7/2821 
7/2825 
7/2826 
7/2829 
7/2832 

7/2822 

Beeville  Muni  

7/2823 

Yourxjstown-Warren  Reaional 

7/2862 

BeMast  Muni 

7/2937 

FDCrto. 


SIAP 


NDB  or  GPS  Rwy  23,  Amdt  4... 

GPS  Rwy  1  Orig... 

ILS  Rwy  3L,  Amdt  14... 

NDB  or  GPS  Rwy  3C,  /Vmdt  12... 

NDB  or  GPS  Rwy  3L,  Amdt  10... 

ILS  Rwy  21L,  Amdt  8... 

ILS  Rwy  21 R.  Amdt  26... 

ILS  Rwy  27R,  Amdt  10... 

NDB  or  GPS   Rwy  27R.   Amdt 

10... 
NDB  or  GPS  Rwy  30.  Amdt  2... 
VOR/DME  or  GPS  Rwy  12,  Amdt 

5... 
VOR   or  GPS.   Rwy   19.   Amdt 

18... 
NDB  Rwy  15  Amdt  2A... 


UMI 
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FDCdate 


State 


City 

Covington  

Covington  

Covington  

Covington  

Covington  

Covington  

Covington  

Marksvllle 

Leesburg 

Leesburg 

Orr  

Greer  

El  Dorado  

Mountain  Home 


Airport 

Covington/Cincinnati/Northem  Ken- 
tucky Intl. 

Covtngton/Cincinnati/Northem  Kerv 
tucky  Intl. 

Covington/Cincinnati/Northem  Kerv 
tucky  Intl. 

CovingtonA^irxannafi/Ntorthem  Kerv 
tucky  Intl. 

Covington/Cincinnati/Northem  Kerv 
tucky  Intl. 

Covington/Cincinnati/Northem  Ken- 
tucky Intl. 

Covington/C^nci^nati/^4orthem  Ken- 
tucky Intl. 

Marksville  Muni 

Leesburg  Muni 

Leesburg  Muni „. 

Orr  Regional ». 

Greenville-Spartanburg 

South  Arkansas  Regional  at  Goodwin 
Field. 

Baxter  County  Regional  


FDCNo. 


SIAP 


05/21/97  .. 

05/21/97  .. 

05/21/97  .. 

05/21/97  .. 

05/21/97  .. 

05/21/97  .. 

05/21/97  .. 

05/22/97  .. 
05/26/97  .. 
05/26/97  .. 
05/26/97  .. 
05/26/97  .. 
05/27/97  .. 

0S/27/^i[  ■■ 

[FR  Doc.  97-15430  Filed  6-11-97;  8:45  am) 
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KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

FL 

FL 

MN 

SC 

AR 

AR 


7/2993 

7/2998 

7/2999 

7/3000 

7/3001 

7/3002 

7/3003 

7/3065 
7/3083 
7/3084 
7/3103 
7/3086 
7/3151 

7/3150 


ILS  Rwy  36L  (CAT  II  and  III). 

Amdt  37A... 
ILS  Rwy  1  BR,  Amdt  18... 

ILS  Rwy  18L,  Amdt  3... 

ILS  Rwy  36R  (CAT  II  and  III), 

/Vmdt4... 
ILS  Rwy  9,  Amdt  ISA... 

NDB  or  GPS  Rwy  9,  Amdt  13A... 

ILS  Rwy  27,  Amdt  15... 

VOR/DME  or  GPS-A,  Amdt  3... 
NDBRwy  31,0rig... 
GPSRwy  31,0rig... 
NDB  or  GPS  Rwy  13.  Amdt  7... 
ILSRwy  21,  Amdt2B... 
VOR  Rwy  22,  Amdt  13A... 

GPS  Rwy  5,  Orig... 


Sta    lii 

Pro  eil 

AnT'encJ- 


.lucent  Approach 
Miscellaneous 


.en! 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediu^s 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  afi^ected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1,  1982. 


J^DORESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from:  1.  FAA 
Public  Inquiry  Center  (APA-200).  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  IX:  20402. 
FOR  FURTHER  INFORMATKW  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS— 420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulation  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  descnption  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 


U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
buy  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  ihanx  30  days.  For  the 
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rciudining  ^lAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routing  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  May  30, 
1997. 

Thomas  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AnUiority:  49  U.S.C.  106(gj,  40103.  40113, 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23, 97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *   *  Effective  June  19.  1997 

Boise.  ID.  Boise  Air  Terminal/Gowen  Fid, 

GPS  RWY  lOL,  Orig 
Nampa.  ID.  Nampa  Muni.  NDB  or  GPS  RWY 

11.  Amdt  2,  CANCELLED 
Nampa,  ID,  Nampa  Muni,  NDB-A,  Orig 
Lawrence,  IL,  Lawrenceville-Vincennes  Intl, 

VOR  or  GPS  RWY  18,  Amdt  11. 

CANCELLED 
Lawrence.  IL,  LawTenceville-Vincennes  Intl. 

VOR  or  GPS  RWY  36.  Amdt  11. 

CANCELLED 
Lawrence.  IL,  Lawrenceville-Vincennes  Intl. 

VOR  RWY  18.  Orig 
Lawrence,  IL,  Lawrenceville-Vincermes  Intl, 

VOR  RWY  36,  Orig 

•  •   •  Effective  July  17.1997 

Grand  Canyon,  AZ,  Valle,  VOR/DME  RWY 

19.  Orig 
Grand  Canyon.  AZ.  Valle.  GPS  RWY  13.  Orig 
Atwater,  CA.  Castle,  GPS  RWY  13,  Orig 
Atwater.  CA,  Castle,  GPS  RWY  31,  Orig 
Apalachicola.  FL.  Apalachicola  Muni.  GPS 

RV/Yl3.0rig 
Ap>alachicola.  FL.  Apalachicola  Muni.  GPS 

RWY  31.  Orig 
Lake  City.  FL.  Lake  City  Muni.  GPS  RWY  10, 

Orig 
Lake  City,  FL,  Lake  City  Muni,  GPS  RWY  28. 

Orig 
Crawsfordsville.  IN.  Crawsfordsville  Muni, 

NDB  RWY  4,  Amdt  5 
Crawsfordsville.  DM,  Crawsfordsville  Muni. 

GPS  RWY  4,  Orig 
Monticello.  KY.  Wayne  County,  NDB  or  GPS 

RWY  21.  Amdt  1.  CANCELLED 
Northampton.  MA.  Northampton.  GPS  RWY 

14,  Orig 
Bigfork.  MN.  Bigfork  Muni.  NDB  RWY  15. 

Orig 
Battle  Mountain,  NV,  Battle  MounUin.  GPS 

RWY  3.  Orig 
Claremont.  NH,  Claremont  Muni.  GPS  RWY 

29.  Amdt  1 
Manchester,  NH,  Manchester.  NDB  RWY  6. 

Amdt  1.  CANCELLED  \ 

Glens  Falls.  NY.  Warren  County.  VOR  RWY 

1,  Amdt  10.  CANCELLED 
Glens  Falls.  NY.  Warren  County.  VOR/DME 

RWY  1.  Amdt  4.  CANCELLED 
Glens  Falls.  NY.  Warren  County,  RNAV  RWY 

1.  Amdt  2.  CANCELLED 
Saranac  Lake.  NY.  Adirondack  Regional, 

NDB  RWY  23.  Amdt  5.  CANCELLED 
Holdenville.  OK.  Holdenville  Muni,  GPS 

RWY  17.  Amdt  1 
Holdenville.  OK.  Holdenville  Muni,  GPS 

RWY  35.  Amdt  1 
Idabel.  OK.  Idabel.  GPS  RWY  17.  Orig 
Houston,  TX.  Houston  Gulf.  VOR  OR  GPS 

RWY  13,  Amdt  2A,  C/VNCELLED 
Marion/Wytheville,  VA,  Mountain  Empire, 

GPS  RWY  26,  Orig 


•  *  'Effective  September  11.  1997 

Seattle.  WA.  Seattle-Tacoma  Intl.  ILS/DME 

RWY  34L.  Amdt  1 
Keene.  NH.  Dillant-Hopkins.  VOR  RWY  2, 

Amdt  12 
Keene.  NH.  Dillant-Hopkins,  GPS  RWY  2. 

Orig 

[FR  Doc.  97-15429  Filed  6-11-97;  8:45  am) 
BILUNG  COOE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  123 

RIN  1515-AB90 
[T.D.  97^*8J 

Port  Passenger  Acceleration  Service 
System  (PORTPASS)  Program 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 

SUMIMARY:  This  document  amends  the 
Customs  Regulations  to  reference 
certain  Immigration  and  Natiu-alization 
Service  (INS)  Regulations  that  provide 
for  land-border  inspection  programs  that 
were  jointly  developed  with  Customs. 
These  lamd-border  inspection 
programs — collectively  known  as  Port 
Passenger  Acceleration  Service  System 
(PORTPASS)— are  designed  to  facilitate 
the  processing  of  certain  identified,  pre- 
registered.  low-risk  travelers  along  the 
United  States  border  who  frequently 
cross  at  certain  areas  by  exempting  Ibem 
from  normal  report  of  arrival  and 
presentation  for  inspection 
requirements,  while  still  safeguarding 
the  integrity  of  the  United  States  land 
border.  Participation  in  PORTPASS  is 
voluntary  and  annual  application  fees 
are  charged  by  the  INS. 
EFFECTIVE  DATE:  July  14.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Sellers,  Office  of  Field 
Operations,  Passenger  Operations 
Division,  (202)  927-0531. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  facilitate  the  entry  processing  of 
certain  low-risk  land-border  travelers. 
Customs  and  the  Immigration  and 
Naturalization  Service  (INS)  developed 
certain  technologically-innovative  land- 
border  inspection  programs,  collectively 
known  as  the  Port  Passenger 
Accelerated  Service  System 
(PORTPASS).  (See  INS  document  at  60 
FR  50386,  September  29,  1995, 
implementing  land-border  facilitating 
programs,  codified  at  8  CFR  235.13). 
Two  land-border  entry  facilitation 
programs  have  been  developed  thus  far 
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under  the  PORTPASS:  one  concerns 
travelers  that  enter  the  U.S.  through 
designated  lanes  at  busy  Port  of  Entry 
(POE)  crossings  (the  Dedicated 
Commuter  Lane  (DCL)  program);  the 
other  concerns  local  residents  who  enter 
the  U.S.  at  remote  land  border  crossings 
(the  Automated  Permit  Port  (APP) 
program).  Participation  in  PORTPASS  is 
volimtaiy  and,  because  such 
participation  constitutes  an  exception  to 
the  normal  reporting  and  presentation 
for  inspection  requirements  contained  at 
19  CFR  123.1,  participants  must  agree  to 
abide  by  certain  conditions  and 
restrictions. 

Because  PORTPASS  program 
specifics  are  provided  for  under  the  INS 
Regulations  (title  8  of  the  Code  of 
Federal  Regulations),  Customs  decided 
to  provide  notice  of  PORTPASS  by  cross 
referencing  those  INS  Regulations  in  the 
Customs  Regulations.  Accordingly,  on 
September  12,  1996,  Customs  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (61  FR  48100)  that 
solicited  comments  concerning  a 
proposal  to  amend  §  123.1  of  the 
Customs  Regulations  (19  CFR  123.1)  to 
reference  §§  235.13  and  286.8  of  the  INS 
regulations  (8  CFR  235.13  and  286.8) 
which  provide  for  the  PORTPASS. 

The  public  comment  period  for  the 
proposed  amendment  closed  November 
12,  1996.  One  comment  was  received, 
which,  although  discussed  below,  was 
not  within  the  scope  of  the  proposed 
amendment  to  the  Customs  Regulations. 
Accordingly,  Customs  has  decided  to 
adopt  the  proposed  amendment  to  Part 
123  of  the  Customs  Regulations  without 
change. 

Discussion  of  Comment 

Comment:  One  comment  was  received 
from  the  Air  Transport  Association  of 
America  which,  while  applauding 
Customs  effort  to  facilitate  the  low  risk 
land-border  traveler,  inquired  if  such 
innovations  would  be  expanded  to  the 
airport  inspection  environment. 

Customs  response:  A  number  of 
initiatives  unique  to  the  air  environment 
are  available  to  benefit  the  air  passenger. 
The  preciearance  program  is  designed  to 
expedite  entry  into  the  United  States  for 
air  passengers  traveling  directly  into  the 
United  States  from  Canada  and  the 
Caribbean;  the  Advanced  Passenger 
Information  System  is  designed  to 
facilitate  entry  into  the  United  States  for 
passengers  on  participating  carriers;  and 
the  General  Aviation  Telephonic  Entry 
Program,  currently  being  tested  {see,  61 
FR  46902).  which  provides  telephonic 
entry  into  the  United  States  for 
qualifying  general  aviation  aircraft 
entering  the  United  States  from  Canada 
has  been  developed  for  private  aircraft. 


Other  additional  methods  to  furmer 
expedite  air  passengers  are  currently 
under  consideration  as  part  of  the 
National  Performance  Review  (NPR). 

Inapplicabitity  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  the 
amendment  concerns  the  entry  statiis  of 
individuals.  Accordingly,  the 
amendment  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  princip>al  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch.  However, 
personnel  from  other  offices 
participated  in  iti*  development 

List  of  Subiects  in  19  CFR  Part  123 

Administrative  practice  and 
procedure.  Aliens,  Canada,  Customs 
duties  and  inspection.  Fees,  Forms, 
Immigration,  Imports,  Mexico, 
Reporting  and  recordkeeping 
requirements.  Test  programs. 

Amendment  to  the  Regidations 

For  the  reasons  stated  above,  part  123 
of  the  Customs  Regulations  (19  CFR  part 
123)  is  amended  as  set  forth  below: 

PART  123— CUSTOMS  RELATIONS 
Wrm  CANADA     ''  MEXICO 

1.  The  general  authority  citation  for 
part  123  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Hannoaized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1431, 1433. 1624. 


2.  In  §  123.1,  the  first  sentence  in 
paragraph  (a)  is  amended  by  adding  the 
words  ",  unless  excepted  by  voluntary 
enrollment  in  and  compliance  with 
PORTPASS — a  joint  Customs  Service/ 
Immigration  and  Naturalization  Service 
facilitated  entry  program  (See, 
Immigration  and  Naturalization 
Regulations  at  8  CFR  235.13),"  after  the 
words  "Individuals  arriving  in  the 
United  States";  and,  paragraph  (b)  is 
amended  by  removing  the  second  and 
third  sentences  and  adding,  in  their 
place,  the  sentence  that  reads  as  follows: 


si^o/i    Raport  Of  arrival  from  Canada  or 
Mexico  and  pamHaalon  to  proceed. 


(b)  Vehicles.  *  *  *  Upon  arrival  of  the 
vehicle  in  the  U.S.,  the  driver,  imless  he 
or  she  and  all  of  the  vehicle's  occupants 
are  excepted  by  enrollment  in,  and  in 
compliance  with,  PORTPASS— a  joint 
Customs  Service/  Immigration  and 
Naturalization  Service  facilitated  entry 
program  (See,  Immigration  and 
Natinalization  Regulations  at  8  CFR 
235.1  and  286.8),  immediately  shall 
report  such  arrival  to  Customs,  and  shall 
not  depart  or  discharge  any  passenger  or 
merchandise  (including  baggage) 
without  authorization  by  the 
appropriate  Customs  officer. 
*        •        *        •        • 

George  J.  Weise, 

Commissioner  of  Customs. 

Approved:  May  21,  1997. 

Dennis  M.  O'Connell. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  97-15329  Filed  6-11-97;  8:45  am] 

BtUJNG  CODE  4C20-4i2-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Pari  0 
[DEA-157F] 

Redelegation  of  Functions;  Delegation 
of  Authority  to  Drug  Enforcement 
Administration  Official 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  The  Drug  Enforcement 
Administration  (DEA),  Department  of 
Justice,  is  amending  the  appendix  to  the 
Justice  Department  regulations  which 
redelegate  certain  functions  and 
authorities  vested  in  the  Attorney 
General  by  the  Controlled  Substances 
Act  and  the  Chemical  Diversion  and 
Trafficking  Act  of  1988  and  are 
redelegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  to 
make  technical  corrections  to  reflect 
changes  in  position  tides  and  to  add 
listed  chemicals,  tableting  machines  and 
encapsulating  machines  to  the  things 
which  a  subpoena  may  regard. 
EFFECTIVE  DATE:  June  12,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
ControU  Drug  Enforcement 
Administration,  Washington,  DC, 
Telephone  (202)  307-7297. 

SUPPt.EMENTARY  INFORMATKM:  The 

Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.)  and  subsequent 
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amendments  establishes  a 
comprehensive  system  of  controls  over 
the  manufacture,  distribution, 
dispensing,  importation  and  exportation 
of  controlled  substances,  listed 
chemicals,  tableting  machines  and 
encapsulating  machines.  The  CSA  and 
subsequent  amendments  allow  the 
Attorney  General  to  subpoena 
witnesses,  compel  the  attendance  and 
testimony  of  witnesses,  and  the 
production  of  records  which  the 
Attorney  General  finds  relevant  or 
material  in  any  investigation  relating  to 
the  Attorney  General's  fimctions  under 
the  CSA  (21  U.S.C.  875  and  876). 

The  Attorney  General  has  delegated 
her  functions  under  the  CSA  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  authorized  the 
Administrator  to  redelegate  any  of  his 
functions  to  any  of  his  subordinates.  See 
21  U.S.C.  871(a).  28  CFR  0.100(b)  and  28 
CFR  0.104.  To  further  enhance  the 
administration  of  the  CSA  and  its 
attendant  regulations  the  Administrator 
has  further  redelegated  to  the  Deputy 
Administrator  the  authority  to  carry  out 
or  to  redelegate  any  of  the  functions 
which  may  be  vested  in  the 
Administrator  which  are  not  specifically 
assigned  or  reserved  by  him.  The  Acting 
Deputy  Administrator  is  amending  the 
Appendix  to  Subpart  R  Section  4(a)  of 
28  CFR  0.104  to  properly  identify 
previously  designated  officials  who 
have  been  assigned  new  job  titles,  and 
is  adding  individuals  with  newly  titled 
positions  with  the  delegated  authority  to 
sign  and  issue  subpoenas  under  21 
U.S.C.  875  and  876.  The  Acting  Deputy 
Administrator  is  also  amending  the 
Appendix  to  Subpart  R  Section  4(a)  to 
add  listed  chemicals,  tableting  machines 
and  encapsulating  machines  to  the  list 
of  materials  to  which  a  subpoena  may 
refer,  thereby  incorporating  the 
additions  made  by  the  Chemical 
Diversion  and  Trafficking  Act  of  1988. 

The  Acting  Deputy  Administrator 
certifies  that  this  action  will  have  no 
impact  on  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 

This  action  relates  only  to  the 
organization  of  functions  within  DEA. 
As  such,  it  is  not  a  signiBcant  regulatory 
action  under  Executive  Order  1 2866. 
Accordingly,  it  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  and  does  not  require 
certification  under  Executive  Order 
12778.  This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12616. 
It  has  been  determined  that  this  matter 
has  no  federalism  implications  which 
would  require  preparation  of  a 
federalism  assessment. 


List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  by  28  CFR 
0.100  and  0.104  and  21  U.S.C.  871,  Title 
28  of  the  Code  of  Federal  Regulations, 
part  0,  appendix  to  Subpart  R. 
Redelegation  of  Functions,  is  amended 
as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  3151;  28  U.S.C. 
509,  510.  515-519. 

2.  The  Appendix  to  Subpart  R  is 
amended  by  revising  Section  4(a)  to 
read  as  follows: 

Appendix  to  Subpart  R — Redelegation  of 
Functioiu 

*  •  •  *         % 

Sec.  4.  Issuance  of  subpoenas,  (a)  The  Chief 
Inspector  of  the  DEA;  the  Deputy  Chief 
Inspector  and  Associate  Deputy  Chief 
Inspector  of  the  Office  of  Professional 
Responsibility  of  the  DEA;  all  Special 
Agents-in-Charge  of  the  DEA  and  the  FBI; 
DEA  Inspectors  assigned  to  the  Inspection 
Division;  DEA  Associate  Special  Agents-in- 
Charge;  DEA  and  FBI  Assistant  Special 
Agents- in-Chaige;  DEA  Resident  Agents-in- 
Charge;  DEA  Diversion  Program  Managers; 
and  FBI  Supervisory  Senior  Resident  Agents 
are  authorized  to  sign  and  issue  subpoenas 
with  res[)ect  to  controlled  substances,  listed 
chemicals,  tableting  machines  and/or 
encapsulating  machines  under  21  U.S.C.  875 
and  876  in  regard  to  matters  within  their 
respective  jurisdictions. 

*  •         *         *         * 

Dated:  June  4, 1997. 
Jame*  S.  Milfbrd, 
Acting  Deputy  Administrator. 
IFR  Doc.  97-15316  Filed  6-11-97;  8:45  am) 

BILUNG  COOe  4410-00-M 


DEPARTMENT  OF  THE  THbASuKT 

Fiscal  Service 

31  CFR  Parts  356  and  357 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes  and  Bonds 
(Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-93); 
Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills 
(Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  2-86); 
Corrections 

AGENCY:  Bureau  of  the  Public  Debt. 

Fiscal  Service.  Department  of  the 

Treasury. 

ACTKM:  Final  rule;  correction. 

SUMMARY:  The  Fiscal  Service  published 
in  the  Federal  Registers  of  August  23, 

1996,  January  6.  1997  and  April  11, 

1997.  documents  revising  regulations 
concerning  book-entry  Treasury  bills, 
notes  and  bonds.  This  dociunent 
corrects  the  amendatory  instructions  for 
two  revisions  to  31  CFR  Part  356  and 
one  in  31  CFR  Part  357.  This  correction 
clarifies  which  provisions  of  31  CFR 
356.12(b).  356.17(b)  and  357.20  are 
amended. 

EFFECTIVE  DATES:  The  correction  to 
§  356.17  is  effective  on  January  1.  1997; 
the  correction  to  §  356.12  is  effective 
January  6. 1997;  the  correction  to 
§357.20  is  effective  March  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  L.  Jackson.  Attorney,  Office 
of  the  Chief  Counsel.  Bureau  of  the 
Public  Debt  (202)  219-3485. 
SUPPLEMENTARY  INFORMATION:  The  Fiscal 
Service  published  documents  in  the 
issues  of  the  Federal  Register  for  August 
23, 1996  (61  FR  43636).  and  January  6, 
1997  (62  FR  846).  revising  text  in 
Sections  356.12(b)(2)  and  356.17(b)  and 
April  11.  1997  (62  FR  18004)  revising 
text  in  Section  357.20.  This  correction 
clarifies  the  amendatory  instructions 
that  described  the  intended  revisions. 

Correction 

§356.17    [Corrected] 

A.  In  final  rule  document  96-21488, 
beginning  on  page  43636  in  the  Federal 
Register  issue  of  August  23. 1996.  make 
the  following  correction.  On  page 
43637,  in  the  third  column,  correct 
instruction  No.  12  to  read  as  follows: 

12.  In  §  356.17(b),  the  introductory 
paragraph  is  revised  to  read  as  follows: 

$356.12    [Corrected] 

B.  In  final  rule  document  96-33396. 
beginning  on  page  846  in  the  Federal 
Register  issue  of  January  6.  1997.  make 
the  following  corrections.  On  page  851, 
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the  second  column,  correct  instruction 
No.  6  to  read  as  follows: 

6.  Section  356.12  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  the  first  sentence  of  paragraph 
(b)(2);  revising  paragraphs  (c)(1)  (i)  and 
(ii);  and  adding  a  new  paragraph 
(c)(l)(iii)  to  read  as  follows: 

§357.20    [Corrected] 

C.  In  final  rule  document  97-9332, 
beginning  on  page  18004  in  the  Federal 
Register  issue  of  April  11, 1997,  make 
the  following  correction.  On  page 
18004,  in  the  third  column,  correct 
instruction  No.  2  to  read  as  follows: 

2.  Section  357.20  is  amended  by 
revising  the  introductory  text  of 
paragraph  (e)  and  paragraphs  (e)(1) 
through  (3),  by  adding  a  new  paragraph 
(e)(4),  and  by  revising  the  third  sentence 
of  the  concluding  text  of  paragraph  (e); 
by  redesignating  paragraph  (f)  as 
paragTBph  (g);  and  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

Dated:  June  9. 1997. 
Ridiard  L.  Gregg, 
Commissioner  of  the  Public  Debt. 
[FR  Doc.  97-15419  Filed  6-11-97;  8:45  am] 

BILUNQ  CODE  4«10-3»-P-W 


ENVRONMEN.AL  PROTECTION 

i      ;:t  p^rj  60,  61,  and  63 

[FRL-5840-3] 

Sta.-^da-'ds  o'  t5'>''o"->ance  '  :•    Nt-* 
Sta'iora'-y  Sou'ces  ^NSPSi  ano 
Nationai  E>i^ssio'''  Slandaras  for 
'^aiar^oii'>  A  f  ooiiuta-^rs  iNESHAP); 
Deieg^tio'-^  o?  Ajt'^c'v  'o  're  States  of 
Iowa    Kansas    M'ssour     NebrasKa; 
L'nco  r  ■  Ldricdhte"  Ccj'^s    Nf'D-,isk3: 
and  'Zvi  o'  O^-ia'-a   Nt't^asKa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 


SUMMARY:  The  states  of  Iowa,  Kansas, 
Missoiui,  Nebraska,  and  the  local 
agencies  of  Lincoln-Lancaster  County, 
Nebraska,  and  city  of  Omaha,  Nebraska, 
have  submitted  updated  regulations  for 
delegation  of  the  EPA  authority  for 
implementation  and  enforcement  of 
NSPS  and  NESHAP.  The  submissions 
cover  new  EPA  standards  and,  in  some 
instances,  revisions  to  standards 
previously  delegated.  The  EPA's  review 
of  the  pertinent  regulations  shows  that 
they  contain  adequate  and  effective 
procedures  for  the  implementation  and 
enforcement  of  these  Federal  standards. 
This  notice  informs  the  public  of 
delegations  to  the  above  mentioned 
agencies. 

DATES:  The  dates  of  delegation  can  be 
-found  in  the  SUPPLEMENTARY 
MFORMATION  section  of  this  document. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
Environmental  Protection  Agency.  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Effective  immediately,  all  requests, 
applications,  reports,  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  and 
revisions  identified  in  this  notice 
should  be  submitted  to  the  Region  Vn 
office,  and,  with  respect  to  sources 
located  in  the  jurisdictions  identified  in 
this  notice,  to  the  following  addresses: 
Iowa  Department  of  Natural  Resources, 
Air  Quality  Bureau,  7900  Hickman 
Road,  Urbandale,  Iowa  50322. 
Kansas  Department  of  Health  and 
Environment,  Bureau  of  Air  Quality 
and  Radiation,  Building  283,  Forbes 
Field,  Topeka.  Kansas  66620. 
Missouri  Department  of  Natvual 
Resources,  Air  Pollution  Control 
Program.  Jefferson  State  Office 
Building,  P.O.  Box  176,  Jefferson  Qty, 
Missouri  65102. 


Nebraska  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Division,  P.O.  Box  98922,  Statehouse 
Station,  Lincoln,  Nebraska  68509. 

Lincoln-Lancaster  County  Air  Pollution 
Control  Agency,  Division  of 
Environmental  Health,  3140  "N" 
Street,  Lincoln,  Nebraska  68510. 

City  of  Omaha,  Public  Works 
Department,  Air  Quality  Control 
Division,  5600  South  10th  Street. 
Omaha,  Nebraska  68510. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
Pawlowski,  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  (913)  551-7920. 

SUPPLEMENTARY  MFORMATKM:  Section 
•  111(c)(1)  of  the  Clean  Air  Act  (CAA)  as 
amended  November  15,  1990, 
authorizes  the  EPA  to  delegate  authority 
to  any  state  agency  which  submits 
adequate  regulatory  procedures  for 
implementation  and  enforcement  of  the 
NSPS  program.  Section  112(1)  of  the 
CAA  and  40  CFR  part  63,  subpart  E. 
authorize  the  EPA  to  delegate  authority 
to  any  state  or  local  agency  which 
submits  adequate  regulatory  procedures 
for  implementation  and  enforcement  of 
emission  standards  for  hazardous  air 
pollutants. 

The  following  table  is  an  update  of  40 
CFR  part  60  NSPS  subparts  previously 
delegated  to  the  states.  The  states  have 
adopted  by  reference  the  subparts  of  40 
CFR  part  60  amended  as  of  the  first  date 
in  each  cell  shown  in  the  table.  The 
second  date  in  the  table  is  the  current 
effective  date  of  the  state  regulation  for 
which  the  EPA  is  providing  delegation. 
The  EPA  has  delegated  various 
authorities  under  40  Cra  part  60  as 
listed  in  the  following  table.  The  EPA 
regulations  effective  after  the  first  date 
specified  in  each  cell  have  not  been 
delegated,  and  authority  for 
implementation  of  these  regulations  is 
retained  solely  by  the  EPA. 
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Subpart 


A ., 

0 

Da 

Db 

Do 

E 


..aj... 


Ea 


Source  category 


General  Provisions  

Fossit-Fuel  Fired  Steam  Generators  for  Whicti  Construction  is  Com- 
menced After  August  17,  1971. 

Eectric  Utility  Steam  Generating  Units  for  Which  Construction  is  Com- 
menced After  September  18,  1978. 

Industnal-CommerciaWnstrtutional  Steam  Generating  Units 

Small  Industrial-CommerciaHnstitutionaJ  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors „ 


State  of 

State  of 

State  of 

State  of 

Iowa 

Kansas 

Missoun 

Nebraska 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/12/95 

01/23/95 

05/30«6 

05/29/95 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/12/95 

01/23/95 

05/30/96 

05/29«5 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/12/95 

01/23«5 

05^30/96 

05/29/95 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/12/95 

01/23/95 

05/30/96 

05/29/95 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/1 2«5 

01/23«5 

05/30/96 

05/29/95 

12/15/94 

07/01/94 

07/01/94 

07/01/92 

07/12/95 

01/23/95 

05/30/96 

05/29/95 

12/15/94 

07/01/94 

07/01/92 

07/12/95 

01/23/95 

05/29/95 

A : 
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Subpart 


F 

G 

H 

I  . 

J 

K 


Ka 


Kb  ... 

L  

M  .... 

N 

Na  ... 
O  .... 

P 

Q  .... 

R 

S 

T  

U 

V 

W  .... 

X 

Y 

Z  

AA  . 
AAa 
BB  . 
CC  . 
DO  . 
EE  . 
GG. 
HH  . 
KK  . 
LL  .. 
MM 


Source  category 


Portland  Cement  Plants 

Nitric  Acid  Plants  •. 

Sulturic  Ackj  Plants 

Asphaltic  Concrete  Plants  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquid  lor  Which  Construction,  Recorv 
struction,  or  Modification  Commenced  After  June  11.  1973,  and  Prior 
to  May  19.  1978. 

Storage  Vessels  for  Petroleum  Liquid  for  Which  Construction,  Recon- 
stmction,  or  Modification  Commenced  After  May  18,  1978,  and  Prior  to 
July  23.  1984. 

Volatile  Organic  Liquid  Storage  Vessels  for  Which  Construction.  Recon- 
struction, or  Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Brass  &  Bronze  Production  Plants  

Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Commenced 

After  June  11,  1973. 
Basic  Oxygen  Process  Steefmaking  Facilities  for  Which  Construction  is 

Commenced  After  January  20,  1 983. 
Sewage  Treatment  Plants  


State  of 
Iowa 


Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

Wet  Process  Phosphoric  Acid  Plants 

Superphosphoric  Acid  Plants  

Oiammonium  Phosphate  Plants  

Triple  Superphosphate  Plants  

Granular  Triple  Superphosphate  Storage  Fadltties 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  


Steel  Plant  Electric  Arc  Furnaces  Constructed  After  October  21.  1974, 
and  on  or  Before  August  17,  1983. 

Steel  Plant  Electric  Arc  Fumaces  &  Argon-Oxygen  Decartwrization  Ves- 
sels Constructed  After  August  7.  1983. 

Kraft  Pulp  MiHs 


Glass  Manufacturing  Plants 

Grain  Elevators  .„ 

Surface  Coating  of  Metal  Furniture  

Stationary  Gas  Turt)ines 

Lime  Manufacturing  Plants  

Lead-Add  Battery  Manufacturing  Plants  

Metallic  Mineral  Processing  F*lants 

Auto  &  Ught-Duty  Truck  Surface  Coating  Operations 


State  of 
Kansas 


12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15«4 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 


07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 

07/01/94 
01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23«5 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23/95 

07/01/94 

01/23«5 

07/01/94 

01/23/95 

07/01/94 


State  of 
Missouri 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 

05/30/96 

07/01/94 

05AJ0/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05A30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30«6 

07/01/94 

05/30«6 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05AJ0/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30«6 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 

05/30/96 

07/01/94 


State  Of 
Nebraska 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01,92 
05/29/95 
07/01/92 
05/29/95 

07/01/92 
05/29/95 

07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
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Subpart 


PP  ... 
QQ... 
RR  ... 
SS  ... 
TT.... 
UU  ... 
W  .„ 
WW  . 
XX  ... 
AAA. 
B8B  . 
ODD 
FFF  .. 
GGG 
HHH 
III  ..... 
JJJ  ... 
KKK  .. 
LU.  ... 
NNN  . 
OOO, 
PPP  .. 
QQQ  . 
RPR  . 


UUU  .. 
WV  ... 


Source  category 


Phosphate  Rock  Plants _ 

Ammonium  Sulfate  Manufacture  

Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  &  Label  Surface  Coating  Operations 

Industrial  Surface  Coating.  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  &  Asphalt  Roofing  Manufacture 

SOCMI  Equipment  Leaks  (VOC)  ...„ 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Temiinals 

New  ReskJential  Wood  Heaters  

Rubber  Tire  Manufacturing  Industry „ 

Polymer  Manufacturing  Industry  (VOC)  

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  m  Petnateum  Refineries 

Synthetic  Fiber  Production  Facilities  

SOCMI  AIR  Oxidatron  Unit  Processes  

Petroleum  Dry  Cleaners  „ 

VOC  Leaks  from  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing:  SO2  Emisskins  

VOC  EmissKjns  from  SOCMI  Distillation  Operations 

Nonmetalic  Mineral  Processing  Plants „ 

Wool  Fit)efglass  Insulation  Manufactunng  Plants  

VOC  Emissions  from  Petroleum  Refinery  Wastewater  Systems 

VOC  Emissions  from  SOCMI  Reactor  Processes  

Magnetic  Tape  Coating  Facilities  

Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Cak:tners  &  Dryers  in  Mineral  Industries 

Polymeric  Coating  of  Supporting  Substrates  Factfities  ...» 


State  of 
Iowa 


07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15«4 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

08/31/93 

07/1 2/9S 

12/15/94 

07/1 2«5 

12/15/94 

07/12/94 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/1 5«4 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12«5 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 

12/15/94 

07/12/95 


State  of 
Kansas 


01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
1/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07A)1/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23/95- 
07/01/9^ 
01/23«6 
0^/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 


State  of 
Missouri 


05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05A3Q/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
0S/3Q/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05(^0/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 


State  of 
Nebraska 


05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05(^9«5 
07/01/92 
05«29/95 
07/01/92 
05/29/95 
07/01/94 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05i^/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29t/95 
07/01 /te 
05/29/95 
07A)1/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/291/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


32036        Federal  Register  /  Vol.  62.  No.  113  /  Thursday,  June  12.  1997  /  Rules  and  Regulatir 


The  following  lable  is  an  update  of  40 
CFR  part  61  NESHAP  subparts 
previously  delegated  to  the  states  and 
local  agencies.  The  states  and  local 
agencies  have  adopted  by  reference  the 
subparts  of  40  CFR  part  61  amended  as 


of  the  first  date  in  each  cell  shown  in 
the  table.  The  second  date  in  the  table 
is  the  current  effective  date  of  the  state 
regulation  for  which  the  EPA  is 
providing  delegation.  The  EPA  has 
delegated  various  authorities  under  40 


CFR  part  61  as  listed  in  the  following 
table.  The  EPA  regulations  effective 
after  the  first  date  specified  in  each  cell 
have  not  been  delegated,  and  authority 
for  implementation  of  these  regulations 
is  retained  solely  by  the  EPA. 


DELEGATION  OF  AUTHORITY— PART  61  NESHAP— REGION  VII 


Subpart 


A... 
B... 
C  ., 
D  .. 
E... 
F.. 
J  .. 
L  .. 
M  . 
N  . 
O  . 
P.. 

Q  . 
R  . 
T.. 

v.. 

W. 

Y.. 
BB 
FF 


Source  category 


General  Provisions  

Radon  Emissions  from  Underground  Ura- 
nium Mines. 
Beryllium  

Beryttium  Rocket  Motor  Rring 

Mercury 

Vinyl  Chloride  

Equipment      Leaks      (Fugitive      Emission 

Sources)  of  Benzene. 
Beruene  Emissions  from  Coke  By-Product 

Recovery  Plants. 
Asbestos 

Inorganic   Arsenk;   Emissions  from   Glass 

Manufacturing  Plants. 
Inorganic  Arsenic  Emissions  from  Primary 

Copper  Smelters. 
Inorganic  Arsenic  Emissions  from  Arsenic 

Jhoxkie  and  Metallic  Arsenic  Production 

Facilities. 
Radon  Emisskjns  from  Department  of  Erv 

ergy  Factlrties. 
Radon    Emissions    from    Phosphogypsum 

Stacks. 
Radon  Emissions  from  tfie  Disposal  of  Ura- 
nium Mill  Tailings. 
Equipment      Leaks      (Fugitive      Emission 

Sources). 
Radon     Emissions    from    Operating    Mill 

Tailings. 
Benzene  Emissions  from  Benzene  Storage 

Vessete. 
Benzene  Emtssior^s  from  Benzene  Transfer 

Operations. 
Benzene  Waste  Operations  


State  of 
k>wa 


07/15/94 
07/12/95 


07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 


07/15/94 
07/12/95 


07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 


State  of 
Kansas 


07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 

07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23«5 
07/01/94 
01/23/95 
07/01/94 
01/23/95 
07/01/94 
01/23/95 


State  of 
Missouri 


07/01/94 
05/30/96 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30«6 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/88 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 


State  of 
Nebraska 


07/01/94 
05/30/96 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30«6 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29«5 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
06/29/95 


Lincoln- 
Lancaster 
County 


07/0J/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/16/95 


07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/1 6«5 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 


07/01/92 
05/16/95 


07/01/92 

05/16«5 
07/01/92 
05/16/95 
07/01/92 
05/16/95 


City  of 
Oniaha 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29«5 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
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The  following  table  is  an  update  of  40      of  the  first  date  in  each  cell  showrn  in 


CFR  part  63  NESHAP  subparts 
previously  delegated  to  the  states  and 
local  agencies.  The  states  and  local 
agencies  have  adopted  by  reference  the 
subparts  of  40  CFR  part  63  amended  as 


the  table.  The  second  date  in  the  table 
is  the  current  effective  date  of  the  state 
regulation  for  which  the  EPA  is 
providing  delegation.  The  EPA  has 
delegated  various  authorities  under  40 


CFR  part  63  as  listed  in  the  luiiuwmg 
table.  The  EPA  regulations  effective 
after  the  first  date  specified  in  each  ceil 
have  not  been  delegated,  and  authority 
for  implementation  of  these  regulations 
is  retained  solely  by  the  EPA. 


Delegation  of  Authority— Part  63  NESHAP— Region  VII 


Subpart 


Source  category 


State  of 
Iowa 


State  of 
Kansas 


State  of 
Missouri 


State  of 
Net>raska 


Lincolrv 

Lancaster 

County 


City  of 
Omaha 


A... 
B... 

D  .. 
F  ... 

G  .. 

H  .. 

I  .... 

L  ... 
M  .. 
N  .. 

O  .. 
Q  .. 

T  ... 

W.. 

X... 

Y... 

CC 

EE 

GG 

II  ... 
JJ  . 


General  Provisions 


Requirements  for  Control  Technology  Deter- 
minations for  Major  Sources  in  Accord- 
ance with  Clean  Air  Acl  Section  1 12(j). 

Compliance  Extensions  for  Earty  Reduc- 
tions of  Hazardous  Air  Pollutants. 

Organic  Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical  Manufactur- 
ing Industry. 

Organic  Hazardous  Air  Pollutants  from  ttie 
Synthetic  Organic  Chemical  Manufactur- 
ing Industry  for  Process  Vents,  Storage 
Vessels,  Transfer  Operations,  and 
Wastewater. 

Organic  Hazardous  Air  Pollutants  for  Equip- 
ment Leaks. 

Organic  Hazardous  Air  Pollutants  for  Cer- 
tain Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks. 

Coke  Oven  Batteries  

Perchloroethylene  Emissksns  from  Dry 
Cleaning  Facilities. 

Chromium  Emissions  from  Hard  and  Deco- 
rative Chromium  Electroplating  Anodizing 
Tanks. 

Ethylene  Oxide  Sterilization  Facilities  

Industrial  Process  Cooling  Towers 

Gasoline  Distribution  Facilities  

Hatogenated  Solvent  Cleaning 

Epoxy  Resins  and  Non-Nylon  Polyamides 

Production. 
Secondary  Lead  Smelting  _ 

Marine  Tank  Vessel  Loading  Operations 

Petroleum  Refineries  

Magnetic  Tape  Manufacturing 

Aerospace  Manufacturing  and  Rework  Fa- 
cilities. 
Shipbuilding  and  Ship  Repair 

Wood  Fumiture  Manufacturing  Operations  .. 


03/08/95 
10/18/95 
03/08/95 
10/18/95 

03A)8/95 
10/18/95 
03/08/95 
10/18/95 

03/08«5 
10/18«5 


03A)8/95 
10/18/95 
03/08/95 
10/18/95 

03/08/95 
10/18/95 
03/08/95 
10/18/95 
03/08/95 
10/18«5 

03/08«5 
10/18/95 
03J0S/95 
10/18/95 
03A)8/95 
10/18/95 
03/08/95 
10/18/95 
03/08/9^ 
10/18/95 


03/08/95 
10/18/95 


07/01/94 
02/29/96 
07/01/94 
02/29/96 

07/01/94 
02/29/96 
07/01/94 
02/29/96 

07/01/94 
02/29/96 


07/01/94 
02/29/96 
07/01/94 
02/29/96 

07/01/94 
02/29/96  ! 
07/01/94  ' 
02/29/96 


12/31/95 
12,'30/96 
12/31/95 
12/30/96 

12/31/95 
12/30/96 
12/31/95 
12/30/96 

12/31/95 
12/30/96 


12/31/95 
12/30/96 
12/31/95 
12/30/96 

12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 

12AJ1/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12A31/95 
12'30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 


12/29/92 
11/17/95 


09/22/93 

11/17/95 


03/16/94 
11/17/95 


12/29/92 

11/17/95 
04/22/94 
11/17/95 

04/22/94 
11/17/95 


04/22/94 
11/17/95 
04/22/94 
11/17/95 


12/20/93 
11/17/95 
01/25/95 
11/17/95 

12A)6/94 
11/17/95 
09/08/94 
11/17/95 
12/14/94 
11/17/95 
12A)2/94 
It/17/95 


12/29/92 
11/17/95 


09/22j«3 

11/17/95 


12/15/94 
11/17/95 
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After  a  review  of  the  submissions,  the 
Regional  Administrator  determined  that 
delegation  was  appropriate  for  the 
source  categories  with  the  conditions  set 
forth  in  the  original  NSPS  and  NESHAP 
delegation  agreements,  and  the 
limitations  in  all  applicable  regulations, 
including  40  CFR  parts  60.  61,  and  63. 
The  reader  should  refer  to  the 
applicable  agreements  and  regulations 
to  determine  specific  provisions  which 
are  not  delegated.  All  sources  subject  to 
the  requirements  of  40  CFR  parts  60,  61, 
and  63  are  also  subject  to  the  equivalent 
requirements  of  the  above-mentioned 
state  or  local  agencies. 

Since  review  of  the  pertinent  laws, 
rules,  and  regulations  of  these  state  or 
local  agencies  has  shown  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  the  listed  NSPS  and 
NESHAP  categories,  the  EPA  hereby 
notifies  the  public  that  it  has  delegated 
the  authority  for  the  source  categories 
listed  as  of  the  dates  specified  in  the 
above  tables. 

Notice  is  also  provided  that  the 
delegation  document  for  the  state  of 
Kansas  dated  May  15.  1987  (52  FR 
18357),  which  retained  for  the  EPA 
certain  delegation  authority  regarding 
asbestos  removal  by  building  owners,  is 
superseded  by  delegation  of  the  part  61. 
subpart  M  program  as  provided  in  this 
document. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  101. 110,  111,  112  and 
301  of  the  CAA.  as  amended  (42  U.S.C.  7401, 
7410,  7411.  7412  and  7601). 

Dated:  May  16,  1997. 
William  Rice. 

Acting  Regional  Administrator. 
[FR  Doc.  97-15417  Filed  6-11-97;  8:45  am) 
BaiMaCOOE  8S0O-8O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  76 

[FRL-5840-1] 
RIN  2060-AF48 

Acid  Rain  Program;  Nitrogen  Oxides 
Emissions  Reduction  Program; 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPAj. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  December  19, 1996  (61  FR 
67112),  the  Environmental  Protection 
Agency  (EPA)  promulgated  emission 
limitations  for  the  second  phase  of  the 
Nitrogen  Oxides  Reductions  Program 
under  Title  IV  of  the  Clean  Air  Act. 
These  emission  limitations  will  reduce 
the  serious  adverse  effects  of  NOx 
emissions  on  human  health,  visibility, 
ecosystems,  and  materials.  This  action 
corrects  an  inadvertent,  drafting  error  in 
the  December  19,  1996  document. 
EFFECTIVE  DATE:  June  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tsirogotis,  Source  Assessment 
Branch,  Acid  Rain  Division  (6204J),  U.S. 
Enviroiunental  Protection  Agency,  401 
M  Street  S.W.,  Washington.  D.C.  20460 
(for  technical  matters)  (202-233-9620); 
or  Dwight  C.  Alpem  (same  address)  (for 
legal  matters)  (202-233-9151). 
SUPPLEMENTARY  INFORMATION:  On 
December  19, 1996  (61  FR  67112),  EPA 
promulgated  emission  limitations  for 
the  second  phase  of  the  Nitrogen  Oxides 
Reduction  Program  under  Title  IV  of  the 
Clean  Air  Act.  Subsequent  to  the 
publication  of  the  December  19, 1996 
rule,  EPA  identified  an  inadvertent, 
drafting  error  in  the  December  19, 1996 
document.  Today's  action  corrects  this 
error. 


Section  76.6  of  the  December  19, 1996 
rule  sets  emission  limits  for  Group  2 
coal-fired  boilers,  i.e.,  for  cell  burners, 
cyclones,  wet  bottoms  and  vertically 
fired  boilers.  The  language  in  section 
76.6(a)  stating  that  the  limits  for  these 
boiler  categories  applies  to  owners  or 
operators  of  "Group  2,  Phase  11"  coal- 
fired  boilers,  is  an  inadvertent,  drafting 
error. 

In  issuing  the  December  19, 1996  NOx 
rule,  EPA  clearly  intended  to  set  revised 
limits  for  Group  1  boilers  (i.e.,  dry 
bottom  wall  fired  and  tangentially  fired 
boilers)  not  subject  to  the  initial  Group 
1  limits  and  to  set  new  emission  limits 
for  Group  2  boilers,  regardless  of 
whether  Group  2  boilers  are  Phase  I  or 
Phase  n  boilers.  This  intent  was  explicit 
in  the  preamble  of  the  December  19, 
1996  rule,  where  EPA  stated  that  it  was 
setting  emission  limits  for  Group  2 
boilers  and  made  no  distinction 
between  Phase  I  and  Phase  II  boilers. 
Nowhere  in  the  preamble  did  EPA  state 
that  the  emission  limits  apply  only  to 
Group  2,  Phase  II  boilers  or  that  the 
limits  do  not  apply  to  Group  2,  Phase 
I  boilers.'  For  example,  in  summarizing 
the  rule,  EPA  stated  that  it  was 


'  This  is  consistent  with  other  provisions  of  part 
76  that  treat  both  Phase  I  and  Phase  tl  units  as 
subject  to  emission  limits  for  Group  2  boilers.  For 
example,  section  76.9(b)(2)  sets  a  )anuary  1, 1998, 
deadline  for  submission  of  compliance  plans  for 
NOx  emissions  for  "a  Phase  I  or  Phase  H  unit  with 
a  Group  2  boiler  or  a  Phase  II  unit  with  a  Group 
1  boiler."  40  CFR  76.9(b)(2).  See  also  40  CFR 
76.10(a)(1)  and  (2)(D)  (stating  requirements  for 
applying  for  an  alternative  emission  limitation  for 
"Group  2  boilers",  without  distinguishing  between 
Phase  1  and  Phase  11  boilers). 


UMI 
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"promulgating  new  emission  limitations 
for  nitrogen  oxides  *   *   *  emissions  for 
wall-fired  and  tangentially  fired  boilers 
(Group  1  boilers)  and  for  certain  other 
boilers  (Group  2  boilers)."  61  FR  67113. 
See  also  61  FR  67114  (explaining  how 
the  emission  limit  was  selected  for  "the 
particular  category  of  Group  2  boiler" 
and  estimating  the  NOx  reductions  that 
result  from  appljring  the  limit  to  each 
Group  2  boiler  category,  including  both 
Phase  I  and  Phase  II  boilers),  67120 
(explaining  that  EPA  is  exercising  its 
discretion  to  "revise  the  Phase  11,  Group 
1  emission  limitations"  and  is  adopting 
"Group  2  emission  limitations"). 
67148-67149  (discussing  costs  of 
selective  catalytic  reduction  (SCR) 
applied  to  Merrimack  unit  2,  a  Group  2, 
Phase  I  boiler),  67152-67153  (stating 
that  EPA  is  setting  specified  limits  for 
"cell  burners,"  "cyclone  boilers  greater 
than  155  MW,"  "wet  bottom  boilers 
greater  than  65  MW,"  and  "vertically 
fired  boilers").  Moreover,  in  discussing 
the  economic  impact  of  the  final  rule, 
EPA  presented  several  regulatory 
options  and  stated  that  the  final  rule 
adopted  the  option  (identified  as 
"Option  4")  under  which  limits  are  set 
"for  all  Group  2  boilers  except  cyclones 
with  capacity  of  155  MWe  or  less,  wet 
bottoms  with  capacity  of  65  MWe  or 
less,  stokers,  and  [Quidized  bed 
combustion]  boilers."  61  FR  67160;  see 
also  Docket  Item  V-B,  "Regulatory 
Impact  Analysis  of  NOx  Regulations"  at 
6-1  (October  24,  1996). 

The  Agency's  analyses  supporting  the 
final  rule  were  also  based  on  the 
application  of  the  Group  2  limits  to  both 
Phase  I  and  Phase  II  boilers.  For 
example,  the  study  estimating  the 
boiler-specific  cost  effectiveness  of  NOx 
control  technologies  set  forth  cost 
effectiveness  estimates  for  Group  2 
boilers  that  included  both  Phase  I  and 
Phase  II  boilers.  Docket  Item  IV-A-14 
(November  1996).  Similarly,  the 
Regulatory  Impact  Analysis  for  the  final 
rule  analyzed  the  impact  of  the 
application  of  the  Group  i  and  Group  2 
limits  to  a  total  of  1,044  boilers.  These 
boilers  were  listed  in  the  report  and 
included  both  Group  2,  Phase  I  boilers 
and  Group  2,  Phase  II  boilers.  Docket 


nem  v-B-1,  "Regulatory  Impact 
Analysis  of  NOx  Regulations"  (October 
24, 1996)  at  2-1  and  2-2  and  Appendix 
A.  See  also  Docket  Item  rV-A-15 
(November  26,  1996)  (load  vs.  time  plots 
of  selected  cyclones  and  wet  bottoms 
(including  Phase  I  and  Phase  II  boilers) 
subject  to  the  Group  2  limits);  and 
Docket  Item  V-B-1,  "Unfunded 
Mandates  Reform  Act  Analysis  for  the 
Nitrogen  Oxides  Emission  Reduction 
Program  Under  the  Clean  Air  Act 
Amendments  Tide  IV"  (October  24, 
1996)  at  11  (stating  the  number  of 
cyclones  and  wet  bottoms  (including 
Phase  I  and  Phase  11  boilers)  subject  to 
the  Group  2  limits). 

EPA  notes  that  the  erroneous  language 
in  §  76.6(a)  of  the  final  nde  was  also 
used  in  the  January  19,  1996  proposed 
rule.  (See  61  FR  1442  and  61  FR  1480 
(1996)}.  However,  like  the  final  rule 
preamble,  the  preamble  of  the  proposed 
rule  described  the  establishment  of 
limits  for  Group  2  boilers,  without 
distinguishing  between  Phase  I  and 
Phase  II  boilers.  See,  e.g.,  61  FR  1467, 
61  FR  1471.  61  FR  1474,  and  61  FR  1476 
(setting  the  limit  for  each  boiler  category 
and  estimating  NOx  reductions  that 
result  from  applying  the  limit  to  Phase 
I  and  Phase  II  boilers  in  each  category). 
In  addition,  consistent  with  the 
preamble  of  the  proposed  rule,  the 
commenters  interpreted  the  proposed 
Group  2  limits  as  applying  without 
distinction  between  Phase  I  and  Phase 
n  boilers.  See,  e.g..  Comments  of  the 
Utility  Air  Regulatory  Group  and  the 
National  Mining  Association,  Docket 
Item  IV-E>-065  (March  19,  1996)  at  i  and 
3  (describing  proposal  as  setting  limits 
for  "Group  2  boilers"),  98  (stating 
proposed  limit  for  cell  burners),  101 
(objecting  to  application  of  cell  burner 
limit  to  five  3-cell  burner  boilers 
including  J.H.  Campbell  Unit  2,  a  Group 
2.  Phase  1  boiler),  106  (stating  that 
proposal  sets  limit  for  38  wet  bottoms, 
including  both  Phase  I  (such  as  Kyger 
Creek  unit  5)  and  Phase  II  boilers),  107- 
8  (citing  Sargent  and  Lundy  report  and 
claiming  that  there  is  no  technology  on 
which  to  base  Group  2  limits  for  certain 
Phase  I  wet  bottoms  (Big  Bend  units  1, 
2,  and  3)),  110  (stating  proposed  limit 


tor  cyclone  boiiersj,  and  12&-29  (stating 
that  proposal  applies  to  about  175 
Group  2  boilers,  which  includes  Phase 
I  and  Phase  II  boilers).  See  also  Docket 
Item  II-A-2  at  A-5  (August  1995) 
(listing  39  wet  bottoms  covered  by  limit 
in  proposed  rule,  including  Phase  I 
boilers  (Clifty  Creek  imits  1,  2,  3,  4,  5. 
and  6,  Kyger  Creek  units  1. 2,  3,  4,  and 
5,  and  Big  Bend  units  1,  2,  and  3));  and 
Docket  Item  IV-D-032  (March  18, 1996) 
(Sargent  and  Lundy  report  at  ES-2 
through  ES-5  and  ES-7  (discussing  lack 
of  technology  for  Big  Bend  units  1,  2. 
and  3)). 

Consistent  with  these  comments  on 
the  proposal,  the  petitioners'  briefs  filed 
in  Appalachian  Power  v.  U.S.  EPA,  No. 
96-1497  (D.C.  Cir.  1997),  challenging 
the  December  19,  1996  rule  stated  that 
limits  are  set  for  Group  2  boilers  and  did 
not  distinguish  between  Phase  I  and 
Phase  n  boilers.  Brief  of  Petitioners 
Appalachian  Power  Company,  et  al. 
(April  18,  1997)  at  9  and  21  (stating  that 
proposed  and  final  rules  apply  to  over 
1,000  boilers,  including  Group  2  boilers 
that  are  Phase  I  and  Phase  II  boilers),  19 
n.60  and  34  n.l05  (objecting  to  the  cell 
burner  emission  limit  because  it  applies 
to  "five  3-cell  biuner  boilers,"  one  of 
which  is  a  Phase  I  boiler  (J.H.  Campbell 
unit  2)),  and  47  n.l57  and  52  n.l76 
(objecting  to  EPA's  estimates  of  the  costs 
of  applying  SCR  to  specific  Group  2. 
Phase  I  boilers  (Paradise  unit  3,  Allen 
units  1-3.  Kyger  Creek  units,  and  Clifty 
Creek  units)).  See  also  Brief  of  Petitioner 
Arizona  Public  Service  Company  (May 
2, 1997)  at  3  (stating  diat  final  rule  set 
limits  for  "Group  1,  Phase  II  boilers,  and 
•  *  *a//Group  2  boilers"). 

EPA  concludes  that  the  language  in 
the  ciuxent  §  76.6(a)  is  contrary  to  the 
clear  intent  of  the  Agency — as  expressed 
in  the  final  rule  preamble  and  the 
record — to  set  emission  limits  for  Group 
2  boilers,  including  both  Phase  I  and 
Phase  n  boilers.  EPA  is  therefore 
correcting  today  this  inadvertent, 
drafting  error  in  the  December  19,  1996 
document. 

For  the  reasons  discussed  above,  this 
action  is  not  a  "significant  regulatory 
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acUun    and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(58  FR  51735  (October  4,  1993)).  For  the 
same  reasons,  this  action  does  not 
impose  annual  costs  of  $100  million  or 
more,  will  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  With  regard  to  this  action,  the 
Agency  thus  has  no  obligations  under 
sections  202,  203,  204,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L.  104-^).  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  the 
action  is  not  subject  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  etseq.]. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this 
document  and  any  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  document  in  today's  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  5  U.S.C.  804(2). 

Dated:  June  6.  1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

Accordingly,  for  the  reason  set  out 
above,  the  publication  on  December  19, 
1996  of  the  final  rule  (FR  Doc.  96- 
31839)  at  61  FR  67112  is  corrected  as 
follows: 

S  76.6    [Corrected] 

1.  On  page  67162,  in  the  third 
column,  in  §  76.6,  paragraph  (a) 
introductory  text  is  corrected  in  lines  6 
and  7  by  removing  the  words  ",  Phase 

n". 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  356,  370  and  379 
RiN212S-AE12 

'«'•'•  Carrier  Routing  Regulations; 
w  ^position  of  Loss  and  Damage 
Claims  and  Processing  Salvage; 
Preservation  of  Records 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  document  adds  to  49 
CFR  chapter  III  certain  motor  carrier 
transportation  regulations,  also  codified 
in  49  CFR  chapter  X.  which  involve 
functions  delegated  to  both  .the  FHWA 
and  the  Siu-face  Transportation  Board 
(STB).  These  regulations  govern  motor 
carrier  routing,  the  processing  of  claims 
for  loss  or  damage,  and  the  preservation 
of  records.  The  Interstate  Commerce 
Commission  Termination  Act  of  1995 
(ICCTA)  abolished  the  Interstate 
Commerce  Commission  (ICC)  and 
transferred  certain  functions  and 
proceedings  to  the  STB  and  the  DOT. 
The  Secretary  of  Transportation 
delegated  to  the  FHWA  certain  motor 
carrier  functions  which  were  transferred 
to  the  DOT  from  the  ICC.  On  October  21, 
1996,  the  FHWA  and  the  STB  issued  a 
final  rule  which  transferred  and 
redesignated  those  regulations  in  49 
CFR  chapter  X  involving  functions 
exclusively  within  the  jurisdiction  of 
the  FHWA.  61  FR  54706.  This  document 
completes  the  transfer  process. 
Technical  changes  have  been  made  to 
the  regulations,  where  appropriate,  to 
conform  with  current  statutory  citations 
and  definitions  and  the  transfer  of 
regulatory  functions  to  the  Department 
of  Tran.sportation. 
EFFECTIVE  DATE:  June  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Grimm,  Director,  Office  of  Motor 
Carrier  Information  Analysis,  (202)  366- 
4039,  or  Mr.  Michael  Falk,  Motor  Carrier 
Law  Division,  Office  of  the  Chief 
Counsel,  (202)  366-1384,  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPt-EMBTTARY  INFORMATION:  This 
document  adopts  certain  motor  carrier 
transportation  regulations  codified  in  49 
CFR  chapter  X  and  incorporates  them, 
with  appropriate  technical  changes,  into 
49  CFR  chapter  HI.  These  regulations 
involve  motor  carrier  routing, 
processing  of  claims  for  loss  and 
damage,  and  preservation  of  records. 
The  ICCTA,  Pub.  L.  104-88,  109  Stat. 
803,  which  was  enacted  on  December 
29,  1995,  and  took  effect  on  January  1, 
1996.  abolished  the  ICC  and  transferred 
certain  functions  and  proceedings  to  the 
STB  and  the  DOT.  Certain  motor  carrier 
functions  previously  under  the 
jurisdiction  of  the  ICC  were  transferred 
to  the  Secretary  of  Transportation,  who 
subsequently  delegated  those  functions 
to  the  FHWA.  Implementing  regulations 
for  those  motor  carrier  functions 
delegated  exclusively  to  the  FHWA  have 
already  been  redesignated  and 
transferred  to  49  CFR  chapter  HI,  where 
regulations  under  the  authority  of  the 


FHWA  are  codified.  61  FR  54706 
(October  21, 1996). 

Unlike  the  transfer  and  redesignation 
procedure  employed  in  that  proceeding, 
the  regulations  embraced  by  this 
proceeding  will  be  added  to  chapter  ID 
but  not  removed  from  chapter  X.  No 
substantive  changes  are  being  made  to 
the  regulations  at  this  time. 
Consequently,  prior  notice  and 
opportunity  for  comment  are 
unnecessary. 

Summary  of  Technical  Changes  From 
49  CFR  Chapter  X  Regulations 

The  regulations  being  added  to 
chapter  ni  in  this  proceeding  have  been 
modified  to  reflect  current  statutory 
citations,  jurisdictional  delegations,  amd 
regulatory  responsibilities.  Accordingly, 
references  to  the  "Interstate  Commerce 
Act"  in  the  chapter  X  regidations  have 
been  changed  to  "49  U.S.C.  subtitle  IV, 
part  B"  and  references  to  the  "ICC"  or 
"Commission"  have  been  changed  to 
either  the  "Secretary"  or  "FHWA", 
where  appropriate.  Other  differences 
between  the  chapter  X  regulations  and 
the  regulations  being  added  to  chapter 
III  in  this  proceeding  are  discussed 
below. 

Inteqjretations  and  Routing  Regulations 
(Part  356) 

These  regulations  are  currently  found 
in  49  CFR  part  1004  and  are  being 
added  to  chapter  III  as  part  356  with  the 
changes  noted  below. 

All  references  to  "household  goods" 
appearing  in  49  CFR  part  1004  have 
been  deleted  from  part  356  to  reflect  the 
Secretary's  registration  jurisdiction, 
which  embraces  all  freight  forwarders. 
Since  the  part  356  regulations  are 
essentially  interpretive  and  impose  no 
affirmative  compliance  requirements, 
including  all  freight  forwarders  within 
this  part  is  not  a  substantive  regulatory 
change. 

The  FHWA  is  not  incorporating  49 
CFR  1004.26  into  part  356  because  that 
section  involves  claims  and  disputes 
relating  to  the  lawfulness  of  shipment 
routing,  matters  which  are  within  the 
jurisdiction  of  the  Surface 
Transportation  Board  under  49  U.S.C. 
13701. 

Principles  and  Practices  for  the 
Investigation  and  Voluntary  Disposition 
of  Loss  and  Damage  Claims  and 
Processing  Salvage  (Part  370) 

These  regulations  are  currently  found 
in  49  CFR  part  1005  and  are  being 
added  to  chapter  III  as  part  370  with  the 
changes  noted  below. 

Section  370.1  does  not  include  the 
words  "railroad"  and  "express 
company",  which  are  contained  in  49 
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CFR  1005.1.  Inasmuch  as  49  CFR  1005.7 
pertains  solely  to  rail  transportation,  it 
has  not  been  incorporated  into  part  370. 

Preservation  of  Records  (Part  379) 

These  regulations  are  currently  found 
in  49  CFR  part  1220  and  are  being 
added  to  chapter  III  as  part  379  with  the 
changes  noted  below. 

The  words  "railroad  companies", 
"electric  railway  companies",  "express 
companies",  "persons  furnishing  cars  to 
railroads",  "ratemaking  organizations", 
and  "demurrage  and  car  service 
bureaus"  which  Appear  in  49  CFR  1220 
have  not  been  incorporated  into  part 
379.  Appendix  Atioes  not  contain 
requirements  regarding  the  preservation 
of  records  relating  to  tariffs  and  rates 
and  rail  transportation  since  such 
matters  fall  within  the  jurisdiction  of 
the  STB. 

Rulemaking  Analyses  and  Notices 

Because  the  amendments  made  by 
this  document  relate  to  departmental 
management,  organization,  procedure, 
and  practice,  prior  notice  and 
opportunity  for  comment  are 
unnecessary  under  5  U.S.C. 
553(b)(3)(A).  In  addition,  prior  notice 
and  opportunity  for  comment  are 
unnecessary  pursuant  to  5  U.S.C. 
553(b)(3)(B)  because  the  process  of 
incorporating  existing  regulations  into 
chapter  III  is  merely  technical  in  nature 
and  proposes  no  substemtive  changes  to 
which  public  comment  could  be 
solicited.  Issuing  this  document  as  a 
final  rule  is  also  in  the  public  interest 
because,  once  codified  in  chapter  ID,  the 
sections  now  under  the  FHWA's 
jurisdiction  may  be  modified  or 
removed  readily  to  correspond  with  the 
FHWA's  new  functions. 

This  final  rule  is  made  effective  upon 
publication  in  the  Federal  Register.  The 
FHWA  believes  that  good  cause  exists 
for  this  final  rule  to  be  exempt  from  the 
30-day  delayed  effective  date 
requirement  of  5  U.S.C.  553(d)  for  the 
above  reason  and  because  the  process  of 
adding  the  motor  carrier  transportation 
regulations  to  chapter  III  makes  no 
substantive  changes  to  the  regulations. 
In  fact,  the  sooner  the  regulations  are 
incorporated  into  chapter  III,  the  more 
quickly  the  FHWA  can  begin  the 
process  of  updating  those  regulations 
and  making  necessary  changes  to  them. 

Executive  Order  12866  (Regulatory 
Plannirig  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significemt  within  the 
meaning  of  Department  of 


Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  This  final 
rule  simply  provides  notice  to  the 
public  that  certain  motor  carrier 
transportation  regulations  currently 
found  in  49  CFR  chapter  X  are  being 
incorporated  into  49  CFR  chapter  III.  No 
substantive  changes  are  being  made  to 
the  existing  regulations.  The  regulations 
are  simply  being  added  to  chapter  III  of 
title  49  of  the  Code  of  Federal 
Regulations  so  that  the  FHWA  may 
administer  and  execute  those  motor 
carrier  functions  transferred  to  it  from 
the  ICC  by  the  ICCTA. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  noted  above,  this  final  rule  simply 
provides  notice  to  the  public  that 
certain  motor  carrier  transportation 
regulations  currently  found  in  49  CFR 
chapter  X  are  being  incorporated  into  49 
CFR  chapter  III.  No  substantive  changes 
are  being  made  to  the  regulations  which 
will  affect  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  In  the  course  of  its  ongoing 
regulatory  review  process,  the  FHWA 
will  be  reviewing  these  regulations  in 
the  near  future  and,  where  appropriate, 
may  propose  substantive  changes.  At 
that  point  in  time,  the  FHWA  intends  to 
solicit  public  comment  on  the 


information  collection  burdens 
associated  with  these  regulations,  and  to 
seek  and  obtain  Office  of  Management 
and  Budget  approval. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RDM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  356 

Administrative  practice  and 
procedure.  Freight  forwarders. 
Highways  and  roads.  Motor  carriers. 

49  CFR  Part  370 

Claims  for  property  transported, 
Freight  forwarders.  Motor  carriers. 

49  CFR  Part  379 

Brokers,  Freight  forwarders.  Motor 
carriers.  Recordkeeping  requirements. 

Issued  on:  June  4, 1997. 
lane  Garvey, 
Acting  Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49.  Code  of  Federal 
Regulations,  chapter  III,  by  adding  parts 
356,  370  and  379  as  set  forth  below: 

1.  Chapter  III  is  amended  by  adding 
part  356  to  read  as  follows: 

PART  356— MOTOR  CARRIER 
ROUTING  REGULATIONS 

o6C. 

356.1     Authority  to  serve  a  particular  area — 

construction. 
356.3    Regular  route  motor  passenger 

service. 
356.5    Traversal  authority. 
356.7     Tacking. 
356.9    Elimination  of  routing  restrictions — 

regular  route  carriers. 
356.11     Elimination  of  gateways — regular 

and  irregular  route  carriers. 
356.13    Redesignated  highways. 

Authority:  49  U.S.C.  13301  and  13902;  5 
US.C.  553:  49  CFR  1.48. 

§  356.1    Authority  to  serve  a  particular 
area— construction. 

(a)  Service  at  municipality.  A  motor 
carrier  of  property,  motor  passenger 
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earner  oi  express,  ana  ireignt  forwarder 
authorized  to  serve  a  municipality  may 
serve  all  points  within  that 
municipality's  commercial  zone  not 
beyond  the  territorial  limits,  if  any. 
fixed  in  such  authority. 

(b)  Service  at  unincorporated 
community.  A  motor  carrier  of  property, 
motor  passenger  carrier  of  express,  and 
freight  forwarder,  authorized  to  serve  an 
unincorporated  community  having  a 
post  office  of  the  same  name,  may  serve 
all  points  in  the  United  States  not 
beyond  the  territorial  limits,  if  any. 
fixed  in  such  authority,  as  follows: 

(1)  All  points  within  3  miles  of  the 
post  office  in  such  unincorporated 
community  if  it  has  a  population  of  less 
than  2,500;  within  4  miles  if  it  has  a 
population  of  2,500  but  less  than 
25,000;  and  within  6  miles  if  it  has  a 
popiflation  of  25,000  or  more; 

(2)  At  all  points  in  any  municipality 
any  part  of  which  is  within  the  limits 
described  in  paragraph  (b)(1)  of  this 
section;  and 

(3)  At  all  points  in  any  municipality 
wholly  surroiuided,  or  so  surrounded 
except  for  a  water  boundary,  by  any 
municipality  included  under  the  terms 
of  paragraph  (b)(2)  of  this  section. 

§  356. 3    Regular  route  motor  passenger 
service. 

(a)  A  motor  common  carrier 
authorized  to  transport  passengers  over 
regular  routes  may  serve: 

(1)  All  points  on  its  authorized  route; 

(2)  All  municipalities  wholly  within 
one  airline  mile  of  its  authorized  route; 

(3)  All  unincorporated  areas  within 
one  airline  mile  of  its  authorized  route; 
and 

(4)  All  military  posts,  airports, 
schools,  and  similar  establishments  that 
may  be  entered  within  one  airline  mile 
of  its  authorized  route,  but  operations 
within  any  part  of  such  establishment 
more  than  one  airline  mile  from  such 
authorized  route  may  not  be  over  a 
public  road. 

(b)  This  section  does  not  apply  to 
those  motor  passenger  common  carriers 
authorized  to  operate  within: 

(1)  New  York.  NY; 

(2)  Rockland,  Westchester,  Orange,  or 
Nassau  Counties,  NY; 

(3)  Fairfield  County,  CT;  and 

(4)  Passaic,  Bergen,  Essex,  Hudson, 
Union,  Morris,  Somerset,  Middlesex,  or 
Monmouth  Counties,  NJ. 

$  356.5    Traversal  authority. 

(a)  Scope.  An  irregular  route  motor 
carrier  may  operate  between  authorized 
service  points  over  any  reasonably 
direct  or  logical  route  unless  expressly 
prohibited. 


(b)  Requirements.  Before  commencing 
operations,  the  carrier  must,  regarding 
each  State  traversed: 

(1)  Notify  the  State  regulatory  body  in 
writing,  attaching  a  copy  of  its  operating 
rights; 

(2)  Designate  a  process  agent;  and 

(3)  Comply  with  49  CFR  387.315. 

$356.7    Tacking. 

Unless  expressly  prohibited,  a  motor 
common  carrier  of  property  holding 
separate  authorities  which  have 
common  service  points  may  join,  or 
tack,  those  authorities  at  the  common 
point,  or  gateway,  for  the  purpose  of 
performing  through  service  as  follows: 

(a)  Regular  route  authorities  may  be 
tacked  with  one  another; 

(b)  Regular  route  authority  may  be 
tacked  with  irregular  route  authority; 

(c)  Irregular  route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  were  granted  pursuant  to 
application  filed  on  or  before  November 
23,  1973,  and  the  distance  between  the 
points  at  which  service  is  provided, 
when  measured  through  the  gateway 
point,  is  300  miles  or  less;  and 

(d)  Irregular  route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  involved  contain  a  specific 
provision  granting  the  right  to  tack. 

§356.9    Eiiminatlon  of  routing 
restrictions — regular  route  carriers. 

(a)  Regular  route  authorities — 
construction.  All  certificates  that,  either 
singly  or  in  combination,  authorize  the 
transportation  by  a  motor  common 
carrier  of  property  over: 

(1)  A  single  regular  route  or; 

(2)  Over  two  or  more  regular  routes 
that  can  lawfully  be  tacked  at  a  common 
service  point,  shall  be  construed  as 
authorizing  transportation  between 
authorized  service  points  over  any 
available  route. 

(b)  Service  at  authorized  points.  A 
common  carrier  departing  from  its 
authorized  service  routes  under 
paragraph  (a)  of  this  section  shall 
continue  to  serve  points  authorized  to 
be  served  on  or  in  connection  with  its 
authorized  service  routes. 

(c)  Intermediate  point  service.  A 
common  carrier  conducting  operations 
under  paragraph  (a)  of  this  section  may 
serve  points  on,  and  within  one  airline 
mile  of,  an  alternative  route  it  elects  to 
use  if  all  the  following  conditions  are 
met: 

(1)  The  carrier  is  authorized  to  serve 
all  intermediate  points  (without  regard 
to  nominal  restrictions)  on  the 
underlying  service  route; 

(2)  Tne  alternative  route  involves  the 
use  of  a  superhighway  (i.e..  a  limited 
access  highway  with  split-level 
crossings); 


(3)  The  alternative  superhighway 
route,  including  highways  connecting 
the  superhighway  portion  of  the  route 
with  the  carrier's  authorized  service 
route. 

(i)  Extends  in  the  same  general 
direction  as  the  carrier's  authorized 
service  route  and 

(ii)  Is  wholly  within  25  airline  miles 
of  the  carrier's  authorized  service  route; 
and 

(4)  Service  is  provided  in  the  same 
manner  as,  and  subject  to  any 
restrictions  that  apply  to,  service  over 
the  authorized  service  rdute. 

§  356.1 1    Elimination  of  gateways— regular 
and  irregular  route  carriers. 

A  motor  conunon  carrier  of  property 
holding  separate  grants  of  authority 
(including  regular  route  authority),  one 
or  more  of  which  authorizes 
transportation  over  irregular  routes, 
where  the  authorities  have  a  common 
service  point  at  which  they  can  lawfully 
be  tacked  to  perform  through  service, 
may  perform  such  through  service  over 
any  available  route. 

§356.13    Redesignated  highways. 

Where  a  highway  over  which  a 
regular  route  motor  common  carrier  of 
property  is  authorized  to  operate  is 
assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  name,  the  carrier 
shall  advise  the  FHWA  by  letter,  and 
shall  provide  information  concerning 
the  new  and  the  old  designation,  the 
points  between  which  the  highway  is 
redesignated,  and  each  place  where  the 
highway  is  referred  to  in  the  carrier's 
authority.  The  new  designation  of  the 
highway  will  be  shown  in  the  carrier's 
certificate  when  the  FHWA  has  occasion 
to  reissue  it. 

2.  Chapter  III  is  amended  by  adding 
part  370  to  read  as  follows: 

PART  370— PRINCIPLES  AND 
PRACTICES  FOR  THE  INVESTIGATION 
AND  VOLUNTARY  DISPOSITION  OF 
LOSS  AND  DAMAGE  CLAIMS  AND 
PROCESSING  SAv  AGE 


Applicability  of  regulations. 
Filing  of  claims. 
Acknowledgment  of  claims. 
Investigation  of  claims. 
Disposition  of  claims. 
Processing  of  salvage. 


370.1 
370.3 
370.5 
370.7 
370.9 
370.11 

Authority:  49  U.S.C.  13301  and  14706;  49 
CFR  1.48. 

§  370.1    Applicability  of  regulations. 

The  regulations  set  forth  in  this  part 
shall  govern  the  processing  of  claims  for 
loss,  damage,  injury,  or  delay  to 
property  transported  or  accepted  for 
transportation,  in  interstate  or  foreign 
commerce,  by  each  motor  carrier,  water 
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carrier,  and  freight  forwarder 
(hereinafter  called  carrier),  subject  to  49 
U.S.C.  subtitle  IV,  part  B. 

i  370.3    Filing  of  claim*. 

(a)  Compliance  with  regulations.  A 
claim  for  loss  or  damage  to  baggage  or 
for  loss,  damage,  injury,  or  delay  to 
cargo,  shall  not  be  voluntarily  paid  by 
a  carrier  unless  filed,  as  provided  in 
paragraph  (b)  of  this  section,  with  the 
receiving  or  delivering  carrier,  or  carrier 
issuing  the  bill  of  lading,  receipt,  ticket, 
or  baggage  check,  or  carrier  on  whose 
line  the  alleged  loss,  damage,  injury,  or 
delay  occurred,  within  the  specified 
time  limits  applicable  thereto  and  as 
otherwise  may  be  required  by  law,  the 
terms  of  the  bill  of  lading  or  other 
contract  of  carriage,  and  all  tariff 
provisions  applicable  thereto. 

(b)  Minimum  filing  requirements.  A 
written  or  electronic  communication 
(when  agreed  to  by  the  carrier  and 
shipper  or  receiver  involved)  from  a 
claimant,  filed  with  a  prop>er  carrier 
within  the  time  limits  specified  in  the 
bill  of  lading  or  contract  of  carriage  or 
transportation  and: 

(1)  Containing  facts  sufficient  to 
identify  the  baggage  or  shipment  (or 
shipments)  of  property, 

(2)  Asserting  liaoility  for  alleged  loss, 
damage,  injury,  or  delay,  and 

(3)  Making  claim  for  the  payment  of 
a  specified  or  determinable  amount  of 
money,  shall  be  considered  as  sufficient 
compliance  with  the  provisions  for 
filing  claims  embraced  in  the  bill  of 
lading  or  other  contract  of  carriage; 
Provided,  however,  That  where  claims 
are  electronically  handled,  procedures 
are  established  to  ensure  reasonable 
carrier  access  to  supporting  documents. 

(c)  EkKuments  not  constituting 
claims.  Bad  order  reports,  appraisal 
reports  of  damage,  notations  of  shortage 
or  damage,  or  both,  on  freight  bills, 
deUvery  receipts,  or  other  documents,  or 
inspection  reports  issued  by  carriers  or 
their  inspection  agencies,  whether  the 
extent  of  loss  or  damage  is  indicated  in 
dollars  and  cents  or  otherwise,  shall, 
standing  alone,  not  be  considered  by 
carriers  as  sufficient  to  comply  with  the 
minimum  claim  filing  requirements 
specified  in  paragraph  (b)  of  this 
section. 

(d)  Claims  filed  for  uncertain 
amounts.  Whenever  a  claim  is  presented 
against  a  proper  carrier  for  an  uncertain 
amoimt,  such  as  '$100  more  or  less," 
the  carrier  against  whom  such  claim  is 
filed  shall  determine  the  condition  of 
the  baggage  or  shipment  Involved  at  the 
time  of  delivery  by  it,  if  it  was 
dehvered,  and  shall  ascertain  as  nearly 
as  possible  the  extent,  if  any,  of  the  loss 
or  damage  for  which  it  may  be 


responsible.  It  shall  not,  however, 
voluntarily  pay  a  claim  under  such 
circiunstances  unless  and  until  a  formal 
claim  in  writing  for  a  specified  or 
determinable  amount  of  money  shall 
have  been  filed  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section. 

(e)  Other  claims.  If  investigation  of  a 
claim  develops  that  one  or  more  other 
carriers  has  teen  presented  with  a 
similar  claim  on  the  same  shipment,  the 
carrier  investigating  such  claim  shall 
communicate  with  each  such  other 
carrier  and,  prior  to  any  agreement 
entered  into  between  or  among  them  as 
to  the  proper  disposition  of  such  claim 
or  claims,  shall  notify  all  claimants  of 
the  receipt  of  conflicting  or  overlapping 
claims  and  shall  require  further 
substantiation,  on  the  part  of  each 
claimant  of  his/her  title  to  the  property 
involved  or  his/her  right  with  respect  to 
such  claim 
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(a)  Each  carrier  shall,  upon  receipt  in 
writing  or  by  electronic  transmission  of 
a  proper  claim  in  the  manner  and  form 
described  in  the  regulations  in  the  past, 
acknowledge  the  receipt  of  such  claim 
in  writing  or  electronically  to  the 
claimant  within  30  days  after  the  date 
of  its  receipt  by  the  carrier  unless  the 
carrier  shall  have  paid  or  declined  such 
claim  in  writing  or  electronically  within 
30  days  of  the  receipt  thereof.  The 
carrier  shall  indicate  in  its 
acknowledgment  to  the  claimant  what, 
if  any,  additional  documentary  evidence 
or  other  pertinent  information  may  be 
required  by  it  further  to  process  the 
claim  as  its  preliminary  examination  of 
the  claim,  as  filed,  may  have  revealed. 

(b)  The  carrier  shall  at  the  Ume  each 
claim  is  received  create  a  separate  file 
and  assign  thereto  a  successive  claim 
file  niunber  and  note  that  number  on  all 
documents  filed  in  support  of  the  claim 
and  all  records  and  correspondence 
with  respect  to  the  claim,  including  the 
acknowledgment  of  receipt.  At  the  time 
such  claim  is  received  the  carrier  shall 
cause  the  date  of  receipt  to  be  recorded 
on  the  face  of  the  claim  document,  and 
the  date  of  receipt  shall  also  appear  in 
the  carrier's  acknowledgment  of  rec^t 
to  the  claimant  The  carrier  shall  also 
cause  the  claim  file  number  to  be  noted 
on  the  shipping  order,  if  in  its 
possession,  and  the  delivery  receipt,  if 
any,  covering  such  shipment,  unless  the 
carrier  has  established  an  orderly  and 
consistent  internal  procedure  for 
assuring: 

(1)  That  all  information  contained  in 
shipping  orders,  delivery  receipts,  tally 
sheets,  and  all  other  pertinent  records 
made  with  respect  to  the  transportation 


of  the  shipment  on  which  claim  is 
made,  is  available  for  examination  upon 
receipt  of  a  claim; 

(2)  That  all  such  records  and 
dociunents  (or  true  and  complete 
reproductions  thereof)  are  in  fact 
examined  in  the  course  of  the 
investigation  of  the  claim  (and  an 
appropriate  record  is  made  that  such 
examination  has  in  fact  taken  place); 
and 

(3)  That  such  procedures  prevent  the 
duplicate  or  otherwise  unlawful 
payment  of  claims. 

1370.7    Investigatton  of  claims. 

(a)  Prompt  investigation  required. 
Each  claim  filed  against  a  carrier  in  the 
manner  prescribed  in  this  part  shall  be 
promptly  and  thoroughly  investigated  if 
investigation  has  not  already  been  made 
prior  to  receipt  of  the  claim. 

(b)  Supporting  documents.  When  a 
necessary  part  of  an  investigation,  each 
claim  shall  be  supported  by  the  original 
bill  of  lading,  evidence  of  the  freight 
charges,  if  any,  and  either  the  original 
invoice,  a  photographic  copy  of  the 
original  invoice,  or  an  exact  copy 
thereof  or  any  extract  made  therefrom, 
certified  by  the  claimant  to  be  true  and 
correct  with  respect  to  the  property  and 
value  involved  in  the  claim;  or 
certification  of  prices  or  values,  with 
trade  or  other  discounts,  allowance,  or 
deductions,  of  any  nature  whatsoever 
and  the  terms  thereof,  or  depreciation 
reflected  thereon;  Provided,  however. 
That  where  property  involved  in  a  claim 
has  not  been  invoiced  to  the  consignee 
shown  on  the  bill  of  lading  or  where  an 
invoice  does  not  show  price  or  value,  or 
where  the  property  involved  has  been 
sold,  or  where  the  property  has  been 
transferred  at  bookkeeping  values  only, 
the  carrier  shall,  before  volimtarily 
paying  a  claim,  require  the  claimant  to 
establish  the  destination  value  in  the 
quantity,  shipped,  transported,  or 
involveid;  Provided,  further.  That  when 
supporting  dociunents  are  determined 
to  be  a  necessary  part  of  an 
investigation,  the  supporting  documents 
are  retained  by  the  carriers  for  possible 
FHWA  inspection. 

(c)  Verification  of  loss.  When  an 
asserted  claim  for  loss  of  an  entire 
package  or  an  entire  shipment  cannot  be 
otherwise  authenticated  upon 
investigation,  the  carrier  shall  obtain 
bom  the  consignee  of  the  shipment 
involved  a  certified  statement  in  writing 
that  the  property  for  which  the  claim  is 
filed  has  not  been  received  from  any 
other  source. 

f  370.9    OtopoaHlon  of  claims. 

(a)  Each  carrier  subject  to  49  U.S.C. 
subtitle  rv,  part  B  which  receives  a 
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written  or  electronically  transmitted 
claim  for  loss  or  damage  to  baggage  or 
for  loss,  damage,  injury,  or  delay  to 
property  transported  shall  pay.  decline, 
or  make  a  firm  compromise  settlement 
offer  in  writing  or  electronically  to  the 
claimant  within  120  days  after  receipt  of 
the  claim  by  the  carrier;  Provided, 
however.  That,  if  the  claim  caimot  be 
processed  and  disposed  of  within  120 
days  after  the  receipt  thereof,  the  carrier 
shall  at  that  time  and  at  the  expiration 
of  each  succeeding  60-day  period  while 
the  claim  remains  pending,  advise  the 
claimant  in  writing  or  electronicalfy  of 
the  status  of  the  claim  and  the  reason  for 
the  delay  in  making  final  disposition 
thereof  and  it  shall  retain  a  copy  of  such 
advice  to  the  claimant  in  its  claim  file 
thereon. 

(b)  When  settling  a  claim  for  loss  or 
damage,  a  common  carrier  by  motor 
vehicle  of  household  goods  as  defined 
in  §  375.1(b)(1)  of  this  chapter  shall  use 
the  replacement  costs  of  the  lost  or 
damaged  item  as  a  base  to  apply  a 
depreciation  factor  to  arrive  at  the 
current  actual  value  of  the  lost  or 
damaged  item:  Provided.  That  where  an 
item  cannot  be  replaced  or  no  suitable 
replacement  is  obtainable,  the  proper 
measure  of  damages  shall  be  the  original 
costs,  augmented  by  a  factor  derived 
&om  a  consumer  price  index,  and 
adjusted  downward  by  a  factor 
depreciadon  over  average  useful  life. 

§  370. 1 1    Processing  of  salvage. 

(a)  Whenever  baggage  or  material, 
goods,  or  other  property  transported  by 
a  carrier  subject  to  the  provisions  in  this 
part  is  damaged  or  alleged  to  be 
damaged  and  is,  as  a  consequence 
thereof,  not  delivered  or  is  rejected  or 
refused  upon  tender  thereof  to  the 
owner,  consignee,  or  person  entitled  to 
receive  such  property,  the  carrier,  after 
giving  due  notice,  whenever  practicable 
to  do  so,  to  the  owner  and  other  parties 
that  may  have  an  interest  therein,  and 
unless  advised  to  the  contrary  after 
giving  such  notice,  shall  undertake  to 
sell  or  dispose  of  such  property  directly 
or  by  the  employment  of  a  competent 
salvage  agent.  The  carrier  shall  only 
dispose  of  the  property  in  a  manner  that 
will  fairly  and  equally  protect  the  best 
interests  of  all  persons  having  an 
interest  therein.  The  carrier  shall  make 
an  itemized  record  sufficient  to  identify 
the  property  involved  so  as  to  be  able 
to  correlate  it  to  the  shipment  or 
transportation  involved,  and  claim,  if 
any,  filed  thereon.  The  carrier  also  shall 
assign  to  each  lot  of  such  property  a 
successive  lot  number  and  note  that  lot 
number  on  its  record  of  shipment  and 
claim,  if  any  claim  is  filed  thereon. 


(b)  Whenever  disposition  of  salvage 
material  or  goods  shall  be  made  directly 
to  an  agent  or  employee  of  a  carrier  or 
through  a  salvage  agent  or  company  in 
which  the  cartier  or  one  or  more  of  its 
directors,  officers,  or  managers  has  any 
interest,  financial  or  otherwise,  that 
carrier's  salvage  records  shall  fully 
reflect  the  particulars  of  each  such 
transaction  or  relationship,  or  both,  as 
the  case  may  be. 

(c)  Upon  receipt  of  a  claim  on  a 
shipment  on  which  salvage  has  been 
processed  in  the  manner  prescribed  in 
this  section,  the  carrier  shall  record  in 
its  claim  file  thereon  the  lot  number 
assigned,  the  amount  of  money 
recovered,  if  any,  from  the  disposition 
of  such  property,  and  the  date  of 
transmittal  of  such  money  to  the  person 
or  persons  lawfully  entitled  to  receive 
the  same. 

3.  Chapter  III  is  amended  by  adding 
part  379  to  read  as  follows: 

PART  379-PRESERVATlON  OF 
RECORDS 


Sec. 

379.1 

379.3 

379.5 

379.7 

379.9 

379.11 


Applicability. 

Records  required  to  be  retained. 
Protection  and  storage  of  records. 
Preservation  of  records. 
Companies  going  out  of  business. 
Waiver  of  requirements  of  the 
regulations  in  this  part. 
379.13     Disposition  and  retention  of  records. 

Appendix  A  to  Put  379 — Schedule  of 
Records  and  Periods  of  Retention 

Authority:  49  U.S.C.  13301.  14122  and 
14123;  49  CFR  1.48. 

§379.1    Applicability. 

(a)  The  preservation  of  record  rules 
contained  in  this  part  shall  apply  to  the 
following: 

(1)  Motor  carriers  and  brokers; 

(2)  Water  carriers;  and 

(3)  Household  goods  freight 
forwarders. 

(b)  This  part  applies  also  to  the 
preservation  of  accounts,  records  and 
memoranda  of  traffic  associations, 
weighing  and  inspection  bureaus,  and 
other  joint  activities  maintained  by  or 
on  behalf  of  companies  listed  in 
paragraph  (a)  of  this  section. 

§  379.3    Records  required  to  be  retained. 

Companies  subject  to  this  part  shall 
retain  records  for  the  minimum 
retention  periods  provided  in  appendix 
A  to  this  part.  After  the  required 
retention  periods,  the  records  may  be 
destroyed  at  the  discretion  of  each 
company's  management.  It  shall  be  the 
obligation  of  the  subject  company  to 
maintain  records  that  adequately 
support  financial  and  operational  data 
required  by  the  Secretary.  The  company 


may  request  a  ruling  from  the  Secretary 
on  the  retention  of  any  record.  The 
provisions  of  this  part  shall  not  be 
construed  as  excusing  compliance  with 
the  lawful  requirements  of  any  other 
governmental  body  prescribing  longer 
retention  periods  for  any  category  of 
records. 

§379.5    Protection  ana  storage  o!  'ecorab. 

(a)  The  company  shall  protect  records 
subject  to  this  part  from  fires,  floods, 
and  other  hazards,  and  safeguard  the 
records  fttim  uimecessary  exposure  to 
deterioration  from  excessive  humidity, 
dryness,  or  lack  of  ventilation. 

(b)  The  company  shall  notify  the 
Secretary  if  prescribed  records  are 
substantially  destroyed  or  damaged 
before  the  term  of  the  prescribed  - 
retention  periods 

§379.7    Presffvation  o'  reccos 

(a)  All  records  may  be  preserved  by 
any  technology  that  is  immune  to 
alteration,  modification,  or  erasure  of 
the  underlying  data  and  will  enable 
production  of  an  accurate  and  unaltered 
paper  copy. 

(b)  Records  not  originally  preserved 
on  hard  copy  shall  be  accompanied  by 

a  statement  executed  by  a  person  having 
personal  knowledge  of  the  facts 
indicating  the  type  of  data  included 
within  the  records.  One  comprehensive 
statement  may  be  executed  in  lieu  of 
individual  statements  for  multiple 
records  if  the  type  of  data  included  in 
the  multiple  records  is  common  to  all 
such  records.  The  records  shall  be 
indexed  and  retained  in  such  a  manner 
as  will  render  them  readily  accessible. 
The  company  shall  have  facilities 
available  to  locate,  identify  and  produce 
legible  paper  copies  of  the  records. 

(c)  Any  significant  characteristic, 
feature  or  other  attribute  that  a 
particular  medium  will  not  preserve 
shall  be  clearly  indicated  at  the 
beginning  of  the  applicable  records  as 
appropriate. 

(d)  The  printed  side  of  forms,  such  as 
instructions,  need  not  be  preserved  for 
each  record  as  long  as  the  printed  matter 
is  common  to  all  such  forms  and  an 
identified  specimen  of  the  form  is 
maintained  on  the  medium  for 
reference. 

§379.9    Cofrpd'  ei>  going  out  of  twiSineM. 

The  records  referred  to  in  the 
regulations  in  this  part  may  be 
destroyed  after  business  is  discontinued 
and  the  company  is  completely 
liquidated.  The  records  may  not  be 
destroyed  until  dissolution  is  final  and 
all  pending  transactions  and  claims  are 
completed.  When  a  company  is  merged 
with  another  company  under 
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jurisdiction  of  the  Secretary,  the 
successor  company  shall  preserve 
records  of  the  merged  company  in 
accordance  with  the  regulations  in  this 
part. 

§379.11    Waiver  rj  requirements  of  the 
regulatici  b  -   r!  t  .jrt. 

A  waiver  from  any  provision  of  the 
regulations  in  this  part  may  be  made  by 
the  Secretary  upon  his/her  own 
initiative  or  upon  submission  of  a 
written  request  by  the  company.  Each 


request  for  waiver  shall  demonsfrate 
that  unusual  circumstances  warrant  a 
departure  from  prescribed  retention 
periods,  procedures,  or  techniques,  or 
that  compliance  with  such  prescribed 
requirements  would  impose  an 
unreasonable  burden  on  the  company. 


§379.13 
records. 


Disposition  and  retention  of 


The  schedule  in  appendix  A  to  this 
part  shows  periods  that  designated 
records  shall  be  preserved.  The 
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descriptions  specified  under  the  various 
general  headings  are  for  convenient 
reference  and  identification,  and  are 
inteuded  to  apply  to  the  items  named 
regardless  of  what  the  records  are  called 
in  individual  companies  and  regardless 
of  the  record  media.  The  retention 
periods  represent  the  prescribed  number 
of  years  from  the  date  of  the  document 
and  not  calendar  years.  Records  not 
listed  in  appendix  A  to  this  part  shall 
be  retained  as  determined  by  the 
management  of  each  company. 


Appendix  A  to  Part  379 

Schedule  of  Records  and  Periods  of  Retention 


Item  and  category  of  records 


A  Corporate  and  General 

1 .  Incorporation  and  reorganization: 

(a)  Charter  or  certificate  of  incorporation  and  amendments 

(b)  Legal  documents  related  to  mergers,  consclidafions,  reorganization,  receiverships  and  similar  actions 
which  affect  the  identity  or  organization  of  the  company. 

2.  Minutes  of  Directors,  Executive  Committees,  Stod<holders  and  other  corporate  meetings 

3.  Tttles,  franchises  and  authorities; 

(a)  Certificates  of  public  convenience  and  necessity  issued  by  regulating  bodies  „ 

(b)  Operating  authorizations  and  exemptions  to  operate t!.............. 

(c)  Copies  of  formal  onjers  of  regulatory  bodies  served  upon  the  company  

(d)  Deeds,  charters,  and  other  title  papers  """""™.™ 

(e)  Patents  and  patent  records _!..!"!""""""!]""™""""""" 

4.  Annual  reports  or  statements  to  stockholders ".'...... 

5.  Contracts  and  agreements: 

(a)  Service  contracts,  such  as  for  operational  management,  accounting,  financial  or  legal  services,  and 
agreements  with  agents. 

(b)  Contracts  and  other  agreements  relating  to  the  construction,  acquisition  or  sale  of  real  property  and 
equipment  except  as  otherwise  provided  in  (a)  above. 

(c)  Contracts  for  the  purchase  or  sale  of  matenal  and  supplies  except  as  provided  in  (a)  above  

(d)  Shipping  contracts  for  transportation  or  caretaJcers  of  freight  '. 

(e)  Contracts  with  employees  and  employee  tjargaming  groups 

(!)  Contracts,  leases  and  agreements,  not  speafically  provided  lor  in  this  section  


6.  Accountant's  auditor's,  and  inspector's  reports: 

(a)  Certifications  and  reports  of  examinations  and  audits  conducted  by  public  accountants 

(b)  Reports  of  examinations  and  audits  conducted  by  internal  auditors,  time  inspectors,  and  others 

7.  Other _ 


B.  Treasury 

1.  Capital  stock  records: 

(a)  Capital  stock  ledger  

(b)  Capital  stock  certificates,  records  of  or  stut)s  of  „„ _.!!.."."!."!!!!!!!."!."!!! 

(c)  Stock  transfer  register . „.„. .^...„ „ ....!™I!!!™!... 

2.  Long-term  debt  records:  "         **  

(a)  Bond  indentures,  undenwritings,  mortgages,  and  other  long-term  credit  agreements 

(b)  Registered  bonds  and  debenture  ledgers  

(c)  Stutjs  or  similar  records  of  txjnds  or  other  tong-tenn  debt  issued  „ 

3.  Authohzations  from  regulatory  bodies  for  issuance  of  securities  including  applications,  reports,  and  sup- 
porting papers. 

4.  Records  of  securities  owned,  in  treasury,  or  heW  by  custodians,  detailed  ledgers  and  journals,  or  their 
equivalent 


Retention  period 


5.  Other 

C.  nrtandal  and  Accounting 

1.  Ledgers: 

(a)  General  and  subsidiary  ledgers  with  indexes 


(b)  Balance  sheets  and  trial  balance  sheets  of  general  and  subsidiary  ledgers 
Journals: 
(a)  General  journals „ 


(b)  Subsidiary  joumals  and  any  supporting  data,  except  as  othen»rise  provided  for,  necessary  to  explain 
journal  entnes. 
.  Cash  books: 


f^te  A 
Note  A 

NoteA 

Until  expiratkMi  or  cancellation. 

Until  expiratk)n  or  cancellation. 

NoteA 

Until  disposition  of  property. 

NoteA 

3  years. 


or    termination 
or    termination 


or    termination 


Until  expiratk>n 
plus  3  years. 

Until  expiration 
plus  3  years. 

Until  expiration. 

Until  expiration. 

Until  expiratkm. 

Until  expiratkxi 
plus  1  year. 

3  years. 
3  years. 
NoteA 


NoteA 
NoteA 
htoteA 

Until  redemption  plus  3  years. 
Until  redemption  plus  3  years. 
NoteA 
NoteA 

Until  the  securities  are  sold,  re- 
deemed or  othenmse  disposed 
of. 

NoteA 


Until  discontinuance  of  use  plus 

3  years. 
3  years. 


Until  discontinuance  of  use 

3  years. 
3  years. 
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Schedule  of  Records  and  Periods  of  Retention— Continued 


Item  and  category  ol  records 


(a)  General  cash  books 


(b)  Subsidiary  cash  books 

4.  Vouchers; 

(a)  Voucher  registers,  indexes,  or  equivalent  

(b)  Paid  and  canceled  vouchers,  expenditure  authorizations,  detailed  distritRition  sheets  and  other  sup- 
porting data  including  original  tnlls  and  invoices,  if  not  provided  for  elsewhere. 

(c)  Paid  drafts,  paid  checks,  and  receipts  for  cash  paid  out  

5.  Accounts  receivable: 

(a)  Record  or  register  of  accounts  receivable,  indexes  thereto,  and  summaries  of  distributkxi  

(b)  Bills  issued  lor  collection  and  supporting  data  

(c)  Authorization  for  writing  off  receivables 

(d)  Reports  and  statements  showing  age  and  status  of  receivables 

6.  Records  of  accounting  codes  and  instructwns  

7.  Other 

D.  Property  and  Equipment 

Note.— All  accounts,  records,  and  memoranda  necessary  for  making  a  complete  analysis  of  the  cost  or  value  of  property  shall  be  retained  for 
the  periods  shown.  If  any  of  the  records  elsewhere  provided  for  in  this  schedule  are  of  this  character,  they  shall  be  retained  for  the  penods 
shown  below,  regardless  of  any  lesser  retention  penod  assigned. 


Retention  period 


Until  discontinuance  of  use  plus 

3  years. 
3  years. 


3  years. 
3  years. 

3  years. 

3  years  after  settlement. 

3  years  after  settlement. 

1  year. 

1  year. 

3  years  after  discontinuance. 

Note  A. 


1 .  Properly  records: 

(a)  Records  which  maintain  complete  information  on  cost  or  other  value  of  all  real  and  personal  property 
or  equipment. 

(b)  Records  of  additions  and  betterments  made  to  property  and  equipment 


(c)  Records  pertaining  to  retirements  and  replacements  of  property  and  equipment 

(d)  Records  pertaining  to  depreciation  

(e)  Records  of  equipment  numt>er  changes 

(f)  Records  of  motor  and  engine  changes  


(g)  Records  of  equipment  lightweighed  arxj  ster>ciled  . 
2.  Engineering  records  ol  property  changes  actually  made 


3.  Other 

1.  Personnel  and  payroll  records 


E.  Personnel  and  Payroll 

F.  Insurance  and  Claims 


1. 


Insurance  records: 

(a)  Schedules  of  insurance  against  fire,  stomis,  and  other  hazards  and  records  of  premium  payments 

(b)  Records  of  losses  and  recoveries  from  insurance  companies  and  supporting  papers  

(c)  Insurance  policies 


2.  Claims  records: 

(a)  Claim  registers,  card  or  book  indexes,  and  other  records  which  record  personal  injury,  fire  and  other 
claims  against  the  company,  together  with  all  supporting  data. 

(b)  Claims  registers,  card  or  book  indexes,  and  other  records  which  record  overcharges,  damages,  and 
other  claims  filed  by  the  company  against  others,  together  with  all  supporting  data. 

(c)  Records  giving  the  details  of  authorities  issued  to  agents,  carriers,  and  others  for  partkapatk)n  in 
freight  claims. 

(d)  Reports,  statements  and  other  data  pertaining  to  personal  injuries  or  damage  to  property  when  not 
necessary  to  support  claims  or  vouchers. 

(e)  Reports,  statements,  tracers,  and  other  data  pertaining  to  unclaimed,  over,  short,  damaged,  and  re- 
fused freight,  when  not  necessary  to  support  claims  or  vouchers. 

(f)  Authorities  for  disposal  of  unclaimed,  damaged,  and  refused  freight 

3.  Other 

G.  Taxes 


1 .  Taxes. 


H.  Purchases  and  Stores 


Purchases  and  stores 

I.  Shipping  and  Agency  Documents 
Bills  of  lading  and  releases: 

(a)  Consignors'  shipping  orders,  consignors"  shipping  tickets,  and  copies  of  bills  of  lading,  freight  bills 
from  other  earners  and  other  similar  documents  furnished  the  camer  for  movement  of  freight. 

(b)  Shippers'  order-to-notify  bills  of  lading  taken  up  and  canceled  

.  Freight  waybills: 

(a)  Local  waybills  

(b)  Interiine  waybills  received  from  and  made  to  other  carriers 


3  years  after  disposition  of  prop- 
erty. 

3  years  after  disposition  of  prop- 
erty. 

3  years  after  dispositk)n  of  prop- 
erty. 

3  years  after  dispositkxi  ol  prop- 
erty. 

3  years  after  disposition  of  prop- 
erty. 

3  years  after  disposition  of  prop- 
erty. 

Only  current  or  latest  records. 

3  years  after  disposition  of  prop- 
erty. 

Note  A. 

1  year. 


Until  expiration  plus  1  year. 
1  year  after  settlement. 
Until  expiration  of  coverage  plus 
1  year. 

1  year  after  settlement. 

1  year  after  settlement. 

3  years. 

3  years. 

1  year. 

3  years. 
Note  A. 

Note  A. 

Note  A. 

1  year. 

1  year. 

1  year. 
1  year. 
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Schedule  of  hecords  and  periods  of  Retention— Continued 


Item  and  category  of  records 


(c)  Company  freight  waybills  

(d)  Express  waybills „ \\\ 

3.  Freight  bills  and  settlements:  

(a)  Paid  copy  of  freight  bill  retained  to  support  receipt  of  freight  charges: 

(1)  Bus  express  freight  bills  provided  no  claim  has  been  filed 

(2)  All  other  freight  bills  """1 

(b)  Paid  copy  of  freight  bill  retained  to  support  payment  of  freight  charges  to  other  carriers: 

(1)  Bus  express  freight  bills  provided  no  claim  has  been  filed 

(2)  All  other  freight  bills _ [,"[[ 

(c)  Records  of  unsettled  freight  bills  and  supporting  papers  

(d)  Records  and  reports  of  correction  notices „ 

4.  Other  freight  records:  « 

(a)  Records  of  freight  received,  forwarded,  and  deltvered 

(b)  Notice  to  consignees  of  amval  of  freight;  tender  of  delivery '. 

5.  Agency  records  (to  include  conductors,  pursers,  stewards,  and  others): 

(a)  Cash  books  

(b)  Remittance  records,  bank  deposit  slips  and  supporting  papers  „„. 

(c)  Balance  sheets  and  supporting  papers  

(d)  Statements  of  corrections  in  agents'  accounts „ 

(e)  Other  records  and  reports  pertaining  to  ticket  sales,  baggie  handled,  miscellaneous  collections,  re- 
funds, adjustments,  etc.. 

J.  Transportation 

1 .  Records  pertaining  to  transportation  of  household  goods: 

(a)  Estimate  of  charges  

(b)  Order  for  service  „ 

(c)  Vehicle-load  manifest 

(d)  Descriptive  inventory  

2.  Records  and  reports  pertaining  to  operation  of  marine  and  floating  equipment: 

(a)  Ship  log  

(b)  Ship  artkdes 

(c)  Passenger  and  room  list  

(d)  Floatmen's  t>arge,  lighter,  and  escrow  captain's  reports,  demurrage  records,  towing  reports  and 
checks  sheets. 

3.  Dispatchers'  sheets,  registers,  and  other  records  pertaining  to  movement  of  transportatk)n  equipment  

4.  Import  and  export  records  including  bonded  freight  and  steamship  engagements 

5.  Records,  reports,  orders  and  tickets  pertaining  to  weighting  of  freight  

6.  Records  of  loading  and  unloading  of  transportation  equipment  

7.  Records  pertaining  to  the  diversion  or  reconsignment  of  freight,  including  requests,  tracers,  and  cor- 
respondence. 

8.  Other 

K.  Supporting  Data  for  Reports  and  Statistics 

1.  Supporting  data  for  reports  filed  with  the  Federal  Highway  Administratkin,  the  Surface  Transportation 
Board,  the  Department  of  Transportation's  Bureau  of  Transportation  Statistics  and  regulatory  bodies: 

(a)  Supporting  data  for  annual  financial,  operating  and  statistical  reports  

(b)  Supporting  data  for  pehodkal  reports  of  operating  revenues,  expenses,  and  income  

(c)  Supporting  data  for  reports  detailing  use  of  proceeds  from  issuance  or  sale  of  company  secunties  

(d)  Supporting  data  for  valuation  inventory  reports  and  records.  This  includes  related  notes,  maps  and 
sketches,  underlying  engineering,  land,  and  accounting  reports,  pncing  schedules,  summary  or  collec- 
tion sheets,  yearly  reports  of  changes  and  other  miscellaneous  data,  all  relating  to  the  valuation  of  the 
company's  property  by  the  Federal  Highway  Administration,  the  Surface  Transportation  Board,  the  De- 
partment of  Transportation's  Bureau  of  Transportation  Statistics  or  other  regulatory  body. 

2.  Supporting  data  for  periodical  reports  of  accidents,  inspections,  tests,  hours  of  servk:e,  repairs,  etc 

3.  Supporting  data  for  periodkal  statistical  of  operating  results  or  performance  by  tonnage,  mileage,  pas- 
sengers carried,  piggytiack  traffic,  commodities,  costs,  analyses  of  increases  and  decreases,  or  othen*nse. 

M.  Miscellaneous 
1.  Index  of  records 


Retention  period 


2.  Statement  listing  records  prematurely  destroyed  or  lost 


year, 
year. 


year, 
year. 

year. 

year. 

year  after  dispositkm. 

year. 

year, 
year. 

year, 
year, 
year, 
year, 
year. 


1  year. 
1  year. 
1  year. 

1  year. 

3  years. 
3  years. 
3  years. 

2  years. 

3  years. 

2  years. 

3  years. 
2  years. 
2  years. 

hioteA. 


3  years. 
3  years. 
3  years. 

3  years  after  dispositkxi  of  the 
property. 


3  years. 

3  years. 


Until  revised  as  record  structure 
changes 

For  the  remainder  of  the  period 
as  prescribed  for  records  de- 
stroyed. 


Note  A. — Records  referenced  to  this  note  shall  be  maintained  as  determined  by  the  designated  records  supervisory  offiaal.  Companies  shoukJ 
be  mindful  of  the  record  retention  requirements  of  the  internal  Revenue  Sen/ice,  Secunties  and  Exchange  Commission,  State  and  kxal  )urisdk> 
tions,  and  other  regulatory  agencies.  Companies  shall  exercise  reasonable  care  m  choosing  retention  penods,  and  the  choice  of  retentwn  peri- 
ods shall  reflect  past  expenences,  company  needs,  pendi.Tg  litigation,  and  regulatory  requirements. 
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iFR  Doc.  97-15441  Filed  6-11-97;  8:45  ami 

BIUJNQ  CODE  4910-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  970429101-7101-01;  i.D. 
060397A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast        * 
Salmon  Fisheries;  Closure  from  Cape 
Arago,  OR,  to  the  Oregon-California 
Border 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
from  Cape  Arago,  OR,  to  the  Oregon- 
California  border  was  closed  at  2400 
hours,  May  28, 1997.  The  Regional 
Administrator,  Northwest  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  commercial  quota 
of  5,300  chinook  salmon  has  been 
reached.  This  action  is  necessary  to 
conform  to  the  1997  management 
measures  and  is  intended  to  ensure 
conservation  of  chinook  salmon. 
DATES:  Effective  2400  hours  local  time, 
May  28,  1997,  through  2400  hours  local 
time  May  31,  1997,  at  which  time  the 
season  remains  closed  under  the  terms 
of  the  1997  management  measures. 
Comments  will  be  accepted  through 
June  26.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE., 
SeatUe,  WA  98115-0070.  Information 
relevant  to  this  action  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  Regional  Administrator, 
Northwest  Region,  NMFS. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson.  206-526-6140. 
SUPP1.EMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  660.409(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  iii  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Administrator  to  be 
reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  an  inseason  action 
issued  under  50  CFR  660.411 .  close  the 
commercial  or  recreational  fishery,  or 


both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached. 

In  the  1997  management  measures  for 
ocetm  salmon  fisheries  (62  FR  24355, 
May  5,  1997),  NMFS  announced  that  the 
commercial  fishery  in  the  area  between 
Cape  Arago,  OR,  and  the  Oregon- 
California  border  would  open  on  April 
15  .and  continue  through  May  31  or 
attainment  of  the  5,300  chinook  salmon 
quota,  whichever  occurred  first. 

The  best  available  information  on 
May  27  indicated  that  the  chinook 
salmon  quota  had  been  reached  based 
on  catch  and  effort  data  €uid  projections. 
To  provide  for  an  orderly  shutdown  of 
the  commercial  fishery  in  this  area, 
closure  was  made  effective  at  2400 
hours,  May  28.  The  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  Oregon 
Department  of  Fish  and  Wildlife.  The 
State  of  Oregon  will  manage  the 
commercial  fishery  in  state  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action.  As  provided  by  the 
inseason  notification  procedures  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  2400 
hours  local  time.  May  28,  1997,  by 
telephone  hotline  nmnber  206-526- 
6667  and  800-662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  stop  the  fishery 
upon  achievement  of  the  quota,  NMFS 
has  determined  that  good  cause  exists 
for  this  action  to  be  issued  without 
affording  a  prior  opportunity  for  public 
conunent.  This  action  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  lune  6, 1997. 
Rebecca  Lent, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheriea  Setvice. 
IFR  Doc.  97-15361  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  Oi-  COMMtRCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
053097F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  the  Gulf  of 
Alaska  Statistical  Area  620 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  pollock  in  Statistical  Area 
620  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  second  seasonal  allowance  of  total 
allowable  catch  (TAG)  for  pollock  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  9, 1997,  until  1200 
hrs,  A.l.t.,  September  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  final  specification  of  pollock  TAG 
in  Statistical  Area  620  of  the  GOA  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (62  FR  8179,  February  24, 1997)  as 
31,250  mt,  determined  in  accordance 
with  §679. 20(a)  (5)(ii)(A).  In  accordance 
with  §679.20(a)(5)(ii)(B)  and  §679.20 
(a)(5)(ii)(B)(2)  the  second  seasonal 
allowance  of  pollock  TAG  in  Statistical 
Area  620  is  7,231  mt.  As  of  May  24, 
1997,  9,556  mt  of  pollock  has  been 
harvested  from  Statistical  Area  620. 
This  amount  represents  a  combination 
of  the  amounts  taken  during  the  first 
season  and  into  the  second. 

hi  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
allowance  of  TAC  for  pollock  in 
Statistical  Area  620  soon  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  7,031  mt,  and  is 
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setting  aside  the  remaining  200  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  pollock  in  Statistical  Area 
620  lune  9, 1997,  unUl  1200  hrs,  A.l.t., 
September  1, 1997. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  second  seasonal 
allowance  of  TAC  for  pollock  in 
Statistical  Area  620.  The  fleet  will  soon 
take  the  second  seasonal  allowance  of 
TAC  for  pollock.  Further  delay  would 
only  result  in  overharvest  which  would 
disrupt  the  FMP's  objective  of 
apportioning  seasonal  pollock  harvests 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  caimot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d)(3),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  imder 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  June  6, 1997. 
Rebecca  Lent, 

Acting  Orreclor,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15362  FUed  6-9-97;  10:26  am] 
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.  Iincy:  National  Marine  Fisheries 
service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Closure. 

SUMMARY:  NMFS  is  prohibiting  the 
directed  fishery  for  pollock  in  Statistical 
Area  630  in  the  Gulf  of  Alaska  (GOA). 
This  action  is  necessary  to  prevent 
exceeding  the  second  seasonal 


allowance  of  total  allowable  catch  (TAC) 
for  pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  9,  1997,  imtil  1200 
hrs,  A.l.t.,  September  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  GOA  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  600  and  50  CFR 
part  679. 

The  final  specification  of  pollock  TAC 
in  Statistical  Area  630  of  the  GOA  was 
established  by  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (62  FR  8179,  February  24,  1997)  as 
24,550  metric  tons  (mt),  determined  in 
accordance  with  §679.20{a)(5)(ii)(A).  In 
accordance  with  §  679.20(a)(5)(ii)(B)  and 
§679.20(a)(5)(ii)(B)(2),  the  second 
seasonal  allowance  of  pollock  TAC  in 
Statistical  Area  630  is  5,265  mt.  As  of 
May  24,  1997,  8,754  mt  of  pollock  has 
been  harvested  from  Statistical  Area 
630.  This  amount  represents  a 
combination  of  the  amounts  taken 
during  the  first  season  and  into  the 
second. 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
allowance  of  TAC  for  pollock  in 
Statistical  Area  630  soon  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  5,065  mt,  and  is 
setting  aside  the  remaining  200  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  N'MFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630  from  June  9,  1997,  until  1200 
hours,  A.l.t,  September  1,  1997. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  foimd 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recentiy  obtained 
frtjm  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  of  the  1997  second 
seasonal  allowance  of  TAC  for  pollock 
in  Statistical  Area  630.  The  fleet  will 


soon  take  the  second  seasonal  directed 
fishing  allowance  of  TAC  for  pollock. 
Further  delay  would  only  result  in 
overharvest  which  would  disrupt  the 
FMP's  objective  of  apportioning 
seasonal  pollock  harvests  throughout 
the  year.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d)(3),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Anthority:  16  U.S.C.  1801  et  seq. 
Dated:  June  6. 1997. 
Rebecca  Lent, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-15359  FUed  6-9-97;  10:26  am] 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  961126334;  1.0.  060697B] 

Fisheries  of  the  Exclusive  Ecor>omic 
Zone  Off  Alaska,  Nearshore  Pelagic 
Shelf  Rockfish  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  nearshore  pelagic  shelf 
rockfish  in  the  Central  Regulatory  Area 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
nearshore  pelagic  shelf  rockfish  total 
allowable  catch  (TAC)  in  the  Central 
Regulatory  Area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.L),  June  7, 1997,  until  2400 
hrs,  A.l.t.,  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATKM:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 


19  97 


32050        Federal  Register  /  Vol.  62,  No.  113  /  Thursday.  June  12,  1997  /  Rules  and  Regulations 


impitjiiiinung  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  final  specification  of  nearshore 
pelagic  shelf  rockfish  total  allowable 
catch  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  was  established  by 
the  Final  1997  Harvest  Specifications 
for  Groundfish  of  the  GOA  (62  FR  8179, 
February  24,  1997)  as  260  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c){3)(ii). 

In  accordance  with  §679.20(d){l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administration),  has 
determined  that  the  nearshore  pelagic 
shelf  rockfish  TAG  in  the  Central 
Regulatory  Area  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  Bshing 
allowance  of  160  mt,  and  is  setting  aside 
the  remaining  100  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 


§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  nearshore 
pelagic  shelf  rockfish  in  the  Central 
Regulatory  Area.  The  nearshore  pelagic 
shelf  rockfish  assemblage  consists  of 
black  rockfish  and  blue  rockfish. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20  (e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  of  the  1997  TAG  for 
nearshore  pelagic  shelf  rockfish  in  the 
Central  Regulatory  Area.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  nearshore  pelagic  shelf  rockfish. 


Further  delay  would  only  result  in 
overharvest  and  disrupt  the  FMP's 
objective  of  allowing  incidental  catch  to 
be  retained  throughout  the  year^^MMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d)(3),  a  delay  in  the 
effective  date  is  hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  6, 1997. 
Rebecca  Lent, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-15378  Filed  6-9-97;  10:26  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
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Chaf'Qi'  ■n  Disease  Siatus  of  Italy, 
Except  t' e  isiano  c  Sardinia,  Because 
of  African  Swinp  "Tver 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Italy,  with  the  exception  of  the  island  of 
Sardinia,  firee  of  African  swine  fever. 
This  proposed  action  appears  to  be 
appropriate  because  there  have  been  no 
confirmed  outbreaks  of  African  swine 
fever  in  Italy,  except  on  the  island 
Sardinia,  since  1983.  This  proposed 
action  would  relieve  certain  restrictions 
on  the  importation  into  the  United 
States  of  pork  and  pork  products  from 
all  regions  of  Italy  except  Sardinia. 
However,  because  hog  cholera  and 
swine  vesicular  disease  exist  in  Italy, 
and  because  Italy,  as  a  member  state  of 
the  European  Union,  has  certain  trade 
practices  regarding  live  swine  and  pork 
and  pork  products  that  are  less 
restrictive  than  are  acceptable  to  the 
United  States,  the  importation  into  the 
United  States  of  live  swine  and  pork 
and  pork  products  from  Italy  would 
continue  to  be  subject  to  certain 
restrictions. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  11, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-002-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-002-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 


Washington,  EXD,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS.  APHIS,  4700 
River  Road  Unit  40.  Riverdale,  MD 
20737-1231,  (301)  734-8695;  ore-mail: 
jcougill@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  into 
the  United  States  of  specified  animals 
and  animal  products  in  order  to  prevent 
the  introduction  into  the  United  States 
of  various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMD),  bovine  spongiform 
encephalopathy,  swine  vesicular 
disease,  hog  cholera,  and  African  swine 
fever  (ASF).  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

Section  94.8  of  the  regulations  states 
that  ASF  exists  or  is  reasonably  believed 
to  exist  in  all  the  countries  of  Africa  and 
in  Brazil.  Cuba,  Haiti,  Italy,  Malta,  and 
Portugal.  Paragraph  (a)  of  §  94.8 
provides  that  no  pork  or  pork  products 
may  be  imported  into  the  United  States 
from  those  countries  (referred  to  below 
as  ASF  countries)  unless  the  pork  or 
pork  product: 

•  Is  fully  cooked  in  accordance  with 
§  94.8(a)(1):  or 

•  Is  not  otherwise  prohibited 
importation  into  the  United  States  and 
is  consigned  directly  from  the  U.S.  port 
of  entry  to  an  approved  establishment 
for  further  processing,  as  provided  by 

§  94.8(a)(2);  or 

•  Is  derived  from  swine  raised  and 
slaughtered  in  a  coimtry  where  ASF  is 
not  known  or  believed  to  exist  and  is 
handled  and  processed  in  accordance 
with  §  94.8(a)(3). 

Also.  §  94.17  provides,  in  part,  that 
dry-cured  pork  products  may  be 
imported  into  the  United  States  from 
ASF  countries  if  the  dry-cured  pork 
products  meet  the  conditions  specified 
in  that  section. 

In  addition  to  the  restrictions  on  pork 
and  pork  products  contained  in  the 
regulations  in  part  94,  live  domestic 


swine  from  ASF  coimtries  may  not  be 
imported  into  the  United  States  because 
the  regulations  in  9  CFR  92.505(a) 
require,  among  other  things,  that  live 
domestic  swine  be  accompanied  by  a 
certificate  showing  that  the  entire 
country  of  origin  of  the  swine  is  free  of 
ASF  and  other  specified  diseases.  The 
importation  of  swine  casings  from  ASF 
countries  is  likewise  prohibited  by  9 
CFR  96.2(a)  unless  the  swine  casings 
originated  in  a  country  free  of  ASF  and 
were  processed  in  the  ASF  country  at  a 
bcility  that  meets  the  criteria  of 
§94.8(a)(3)(iv)  of  the  regulations. 

The  Government  of  Italy  has 
requested  that  the  U.S.  Department  of 
Agriculture  recognize  Italy,  with  the 
exception  of  the  island  of  Sardinia,  as 
free  of  ASF.  We  will  consider  declaring 
a  country  free  of  ASF  if  there  have  been 
no  reported  cases  of  the  disease  in  that 
country  for  at  least  the  previous  1-year 
period.  The  last  case  of  ASF  in  Italy, 
outside  of  the  island  of  Sardinia, 
occurred  in  1983. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
reviewed  the  documentation  submitted 
by  the  Government  of  Italy  in  support  of 
its  request,  and  a  team  of  APHIS 
officials  traveled  to  Italy  in  February 
1997  to  conduct  an  on-site  evaluation  of 
Italy's  animal  health  program  with 
regard  to  ASF.  The  evaluation  consisted 
of  a  review  of  Italy's  veterinary  services, 
laboratory  and  diagnostic  procedures, 
vaccination  practices,  and 
administration  of  laws  and  regulations 
intended  to  prevent  the  introduction  of 
communicable  animal  diseases  into 
Italy,  and  from  Sardinia  into  the  rest  of 
Italy.  (Details  coDcerning  the  February 
1997  on-site  evaluation  are  available 
upon  written  request  from  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.)  After  reviewing  the 
documentation  provided  by  Italy  and 
the  data  gathered  during  the  on-site  visit 
by  APHIS  officials,  we  believe  that  Italy, 
with  the  exception  of  Sardinia,  qualifies 
to  be  recognized  as  free  of  ASF. 

Therefore,  we  are  proposing  to  amend 
§  94.8  of  the  regulations  by  removing 
Italy,  except  the  island  of  Sardinia,  from 
the  list  of  ASF  countries.  This  proposed 
action  would  result  in  pork  and  pork 
products  from  all  parts  of  Italy  except 
Sardinia  no  longer  being  subject  to  the 
restrictions  found  in  §  94.8  of  the 
regulations.  Another  effect  of  this 
proposed  action  would  be  that  swine 
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casings  that  originated  in  or  were 
processed  in  any  region  of  Italy  other 
than  Sardinia  would  no  longer  be 
subject  to  the  restrictions  in  9  CFR 
96.2(a). 

However,  Italy  is  still  considered  to  be 
affected  with  hog  cholera  and  swine 
vesicular  disease,  so  pork  and  pork 
products  from  anywhere  in  Italy  offered 
for  importation  into  the  United  States 
would  remain  subject  to  the  restrictions 
in  §  94.9  for  hog  cholera  and  in  §  94.12 
for  swine  vesicular  disease.  Similarly, 
dry-cured  pork  products  from  Italy 
would  continue  to  be  subject  to  the 
regulations  in  §94.17  due  to  hog  cholera 
and  swine  vesicular  disease.  In 
addition,  pork  and  pork  products  from 
Italy  would  continue  to  be  subject  to  the 
restrictions  in  §94.11  because  Italy  is 
one  of  the  countries  listed  in  §  94.11(a) 
that  have  been  declared  free  of 
rinderpest  and  FMD,  but  from  which  the 
importation  of  all  meat  and  other  animal 
products  is  restricted  due  to  the  nature 
of  their  trade  with  countries  affected 
with  rinderpest  or  FMD  or  because  they 
have  a  common  land  border  with  a 
country  affected  with  rinderpest  or 
FMD.  Finally,  declaring  all  of  Italy 
except  Sardinia  fr^e  of  ASF  would  not 
relieve  any  of  the  current  restrictions  in 
9  CFR  part  92  on  the  importation  into 
the  United  States  of  live  swine  from 
Italy  because  Italy  remains  affected  with 
hog  cholera  and  swine  vesicular  disease. 

Miscellaneous 

The  regulations  in  §  94.8  and  §  96.2 
refer  in  several  instances  to  "a  country" 
or  "any  country"  listed  in  §  94.8  as 
being  affected  with  ASF.  Because  this 
proposed  rule  would  designate  only  a 
portion  of  Italy — i.e.,  the  island  of 
Sardinia — as  being  affected  with  ASF,  it 
would  no  longer  be  accurate  to  refer  to 
"countries"  listed  in  §94.8.  Therefore, 
for  the  purposes  of  accuracy  and 
consistency,  we  would  amend  those 
sections  to  include  the  words  "or  part 
of  a  country"  after  each  reference  to 
countries  listed  in  §  94.8. 

We  are  also  proposing  to  redesignate 
the  footnotes  in  part  94  so  that  the 
footnotes  would  be  numbered 
consecutively  by  part,  rather  than  by 
section.  We  are  also  proposing  to  amend 
§  94.17(a)  to  correct  a  reference  to 
"paragraph  (i)  of  this  subpart"  by 
replacing  it  with  a  reference  to         ^ 
"paragraph  (i)  of  this  section." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  prop>osed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not  . 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
regulations  in  part  94  by  removing  Italy, 
except  the  island  of  Sardinia,  from  the 
list  of  countries  where  ASF  exists  or  is 
reasonably  believed  to  exist.  This  action 
would  relieve  certain  restrictions  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  all  areas  of 
Italy  except  the  island  of  Sardinia. 
However,  because  hog  cholera  and 
swine  vesicular  disease  exist  in  Italy, 
and  because  Italy,  as  a  member  state  of 
the  European  Union,  has  certain  trade 
practices  regarding  live  swine  and  pork 
and  pork  products  that  are  less 
restrictive  than  are  acceptable  to  the 
United  States,  the  importation  into  the 
United  States  of  live  swine  and  pork 
and  pork  products  from  Italy  would 
continue  to  be  subject  to  restrictions. 
For  this  reason,  no  live  swine,  or  fresh, 
chilled,  or  frozen  pork  would  be 
imported  from  Italy  as  a  result  of  this 
rule  change. 

Entities  in  the  United  States  likely  to 
be  affected  by  this  proposed  rule  are 
those  entities  engaged  in  the  production 
of  swine  and  processed  pork  products. 
According  to  the  Small  Business 
Administration  (SBA)  definition,  a 
"small  entity"  in  the  production  of 
swine  is  an  entity  whose  total  annual 
sales  are  less  than  $0.5  million.  Under 
this  definition,  approximately  96.3 
percent  of  domestic  producers  are 
considered  to  be  small  entities. 
According  to  the  SBA  definition,  a  small 
entity  in  the  production  of  pork 
products,  including  meat  packing 
plants,  is  an  entity  employing  fewer 
than  500  workers.  In  1992,  the  most 
recent  year  for  which  complete  figures 
are  available,  over  95  percent  of  pork 
processors  of  all  types  were  considered 
small  entities. 

It  is  possible  that  imports  of  processed 
pork  products  would  be  affected  if  this 
proposed  rule  is  adopted,  but  we  believe 
any  change  would  be  minimal.  Italy  has 
not  been  declared  fr-ee  of  swine 
vesicular  disease  or  hog  cholera,  so 
there  would  continue  to  be  restrictions 
on  the  importation  into  the  United 
States  of  pork  and  pork  products, 
including  dry-cured  pork  products,  from 
anywhere  in  Italy.  Given  those 
continuing  restrictions,  we  believe  any 
potential  increase  in  imports  of 
processed  pork  products  derived  from 
Italian  swine  would  be  minimal.  The 
economic  impact  of  a  slight  increase  in 
those  imports  on  U.S.  swine  producers 
and  processors  of  pork  and  pork 
products  is  likewise  expected  to  be 
minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  96 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  parts  94  and  96 
would  be  amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee.  161,  162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a,  134b,  134c,  134f.  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331,  and  4332;  7  CFR 
2.22.  2.80.  and  371.2(d). 

S»4.4    [Amended] 

2.  In  §  94.4,  in  the  introductory  text  of 
paragraph  (b)(8)  and  in  paragraph 
(b)(8)(i)(C).  footnotes  1  and  2  and  their 
references  in  the  text  would  be 
redesignated  as  footnotes  2  and  3, 
respectively. 

§94.e    [Amended] 

3.  Section  94.6  would  be  amended  as 
follows: 

a.  In  paragraph  (c)(2),  footnote  1  and 
its  reference  in  the  text  would  be 
redesignated  as  footnote  4. 

b.  In  the  introductory  text  of 
paragraph  (d),  footnote  2  and  its 
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reference  in  the  text  would  be 
redesignated  as  footnote  5. 

c.  In  paragraph  (dKl)(ix)(C)(i). 
footnote  3  and  its  reference  in  the  text 
would  be  redesignated  as  footnote  6. 

§  94.8    [Amended] 

4.  Section  94.8  would  be  amended  as 
follows: 

a.  In  the  introductory  text  of  the 
section,  footnote  1  and  its  reference  in 
the  text  would  be  redesignated  as 
footnote  7,  and,  in  the  text  of  newly 
redesignated  footnote  7,  the  words  "or 
a  part  of  a  country"  would  be  added 
after  the  word  "country"  the  first  time 
it  appears. 

b.  In  the  introductory  text  of  the 
section,  the  words  "All  the  countries  of 
Africa,  Brazil,  Cuba.  Haiti,  Italy,  Malta, 
and  Portugal"  would  be  removed  and 
the  words  "All  the  countries  of  Africa; 
Brazil,  Cuba,  Haiti,  Malta,  and  Portugal; 
and  the  island  of  Sardinia,  Italy"  would 
be  added  in  their  place. 

c.  In  the  introductory  text  of 
paragraph  (a),  the  words  "or  part  of  a 
country"  would  be  added  after  the  word 
"country". 

d.  In  paragraph  (a)(3)(i)(A),  the  words 
"or  part  of  a  country"  would  be  added 
after  the  word  "country". 

e.  hi  paragraph  (a)(3)(i)(B),  footnote  2 
and  its  reference  in  the  text  would  be 
redesignated  as  footnote  8,  and  the 
words  "country  listed"  would  be 
removed  and  the  words  "country  or  part 
of  a  coimtry  listed"  would  be  added  in 
their  place. 

f.  In  paragraph  (a){3)(iv)(A).  the  words 
"or  parts  of  countries"  would  be  added 
after  the  word  "countries". 

g.  In  paragraph  (a)(3)(v).  the  words  "or 
part  of  a  country"  would  be  added  after 
the  word  "country". 

h.  In  paragraph  (c).  the  words  "or  part 
of  a  country"  would  be  added  after  the 
word  "coiuitry". 

§94.9     [io'Mied] 

5.  Iii  §  94.9.  paragraph  (a),  footnote  1 
and  its  reference  in  the  text  would  be 
redesignated  as  footnote  9,  and  in 
paragraph  (b)(3)  footnote  2  and  its 
reference  in  the  text  would  be 
redesignated  as  footnote  10. 

§94.12    (Amended] 

6.  In  §94.12.  paragraph  (b)(l)(iii)(B), 
footnote  1  and  its  reference  in  the  text 
would  be  redesignated  as  footnote  11, 
and  in  paragraph  (b)(3)  footnote  2  and 
its  reference  in  the  text  would  be 
redesignated  as  footnote  12. 

§94.16    [Arrsended] 

7.  In  ^  i  •        paragraph  (b)(2), 
footnote  1  and  its  eight  references  in  the 
text  would  be  redesignated  as  footnote 
13. 


s  aM.  1 1    [Amended] 

8.  In  §  94.17;  in  paragraph  (a),  the 
word  "subpart"  would  be  removed  and 
the  word  "section"  would  be  added  in 
its  place,  and  in  paragraph  (e),  footnote 
1  and  its  reference  in  the  text  would  be 
redesignated  as  footnote  14. 

§94.18    [Amended] 

9.  hi  §94.18.  in  paragraph  (c)(2), 
footnote  1  and  its  reference  in  the  text 
would  be  redesignated  as  footnote  15, 
and  in  paragraph  (d)(1),  footnote  2  and 
its  reference  in  the  text  would  be 
redesignated  as  footnote  16. 

PART  96— RESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  PFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

10.  The  authority  citation  for  part  96 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  136.  and  136a;  7 
CFR  2.22.  2.80.  and  371.2(d). 

§96.2    [Amended] 

11.  In  §96.2,  paragraph  (a)  would  be 
amended  by  adding  the  words  "or  part 
of  a  country"  after  the  word  "coimtry" 
each  time  it  appears. 

Done  in  Washington.  DC.  this  5th  day  of 
June  1997. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-15436  Filed  6-11-97;  8:45  am) 
BIUJNG  CODE  341»-34-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  304,  308,  310,  320,  327, 
381, 416,  and  417 

[Docket  No.  97-025N] 

"^'neric  HACCP  Mo<Ms  and  Guidance 
Ma  ir'  iais  Available  for  Raview  and 
Comment 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  developed 
13  generic  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  models  and  has 
revised  its  Guidebook  for  the 
Preparation  of  HACCP  Plans  and  its 
Hazards  and  Controls  Guide  for  Meat 
and  Poultry  Products  to  assist  meat  and 
poultry  establishments  in  the 
development  of  their  HACCP  systems. 
The  models.  Guidebook,  and  Guide  will 
be  available  for  review  and  study  by 
interested  members  of  the  public.  FSIS 


is  soliciting  public  comments  on  the 
models  and  other  guidance  materials  to 
determine  their  appropriateness  and 
useability,  especially  by  owners  of 
"small"  and  "very  small" 
establishments. 

DATES:  Written  comments  on  the 
models.  Guidebook,  and  Guide  must  be 
submitted  on  or  before  August  11,  1997. 
ADDRESSES:  The  models.  Guidebook, 
and  Guide  may  be  viewed  in  the  FSIS 
Docket  Reading  Room,  Room  102  Cotton 
Annex  Building.  300  12th  Street.  SW.. 
Washington.  DC  20250-3700  and  at 
Government  Depository  Libraries 
throughout  the  country.  Comments  on 
the  models  and  other  documents  should 
be  directed  to  Ms.  Diane  Moore,  FSIS 
Docket  Clerk,  at  the  above  address. 
Paper  copies  of  the  complete  set  of 
materials  are  available  from  the  Public 
Outreach  Office,  Room  1180,  South 
Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3700.  To  obtain 
a  paper  copy  of  the  Guidebook,  Guide, 
and  appropriate  model(s),  please  mail 
your  request  indicating  the  number  and 
title  of  the  document  to  the  Public 
Outreach  Office  at  the  above  address;  or 
FAX  to  (202)  720-9063. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  F.  Stolfa.  Assistant  Deputy 
Administrator,  Regulations  & 
Inspection,  m  the  Office  of  Policy, 
Program  Development  and  Evaluation, 
Food  Safety  and  Inspection  Service,  at 
(202)  205-0699,  FAX  (202)  401-1760. 
SUPPLEMENTARY  INFORMATION:  On  July 
25, 1996.  FSIS  pubUshed  a  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (61  FR  38806).  This  rule 
introduces  sweeping  changes  to  the 
meat  and  poultry  inspection  system  and 
direcUy  targets  pathogenic  organisms  on 
those  products  that  can  cause  foodbome 
illness.  In  the  preamble  to  the  proposed 
rule,  FSIS  announced  that  it  would 
develop  13  generic  HACCP  models  to 
facilitate  preparation  of  mandated 
HACCP  plans,  especially  by  "small" 
and  "very  small"  establishments,  and  to 
reduce  costs  associated  with  developing 
HACCP  plans.  FSIS  said  that  die  models 
would  be  available  in  draft  form  for 
public  comment,  and  in  final  form  at 
least  six  months  before  HACCP 
implementation.  HACCP  will  be 
implemented  in  "small"  and  "very 
small"  plants  in  the  years  1999  and 
2000  respectively. 

The  following  generic  HACCP  models 
and  guidance  materials  are  available: 
HACCP-1.  Guidebook  for  the 
Preparation  of  HACCP  Plans;  HACCP-2, 
Meat  and  Poultry  Products  Hazards  and 
Contit)l  Guide;  HACCP-3,  Generic 
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HACCl'  Model  lor  Raw,  Ground  Meat 
and  PoulUy  Products;  HACCP^, 
Generic  HACCP  Model  for  Raw.  Not 
Ground  Meat  and  Poultry  Products; 
HACCP-5,  Generic  HACCP  Model  for 
Poultry  Slaughter:  HACCP-6,  Generic 
HACCP  Model  for  Mechanically 
Separated  {Species)/Mechanically 
Deboned  Poultry;  HACCP-7.  Generic 
HACCP  Model  for  Thermally  Processed 
Commercially  Sterile  Meat  and  Poultry 
Products; 

HACCP-8.  Generic  HACCP  Model  for 
Irradiation;  HACCP-9,  Generic  HACCP 
Model  for  Meat  and  Poultry  Products 
with  Secondary  Inhibitors,  Not  Shelf- 
Stable;  HACCP-10.  Generic  HACCP 
Model  for  Heat  Treated,  Shelf-Stable 
Meat  and  Poultry  Products;  HACCP-11, 
Generic  HACCP  Model  for  Not  Shelf- 
Stable  Heat  Treated,  Not  Fully  Cooked 
Meat  and  Poultry  Products; 
HACCP-12,  Generic  HACCP  Model  for 
Fully  Cooked,  Not  Shelf-Stable  Meat 
and  Poultry  Products;  HACCP-13, 
Generic  HACCP  Model  for  Beef 
Slaughter:  HACCP-14.  Generic  HACCP 
Model  for  Pork  Slaughter;  and  HACCP- 
15,  Generic  HACCP  Model  for  Not  Heat 
Treated,  Shelf-Stable  Meat  and  Poultry 
Products. 

Ten  of  the  models  were  developed  by 
the  International  Meat  and  Poultry 
HACCP  Alliance,  a  consortium  of 
academics,  industry,  and  consumer 
group  representatives,  on  a  contractual 
basis  widi  FSIS.  The  remaining  three 
models  were  developed  in-house  at 
FSIS  in  consultation  with 
representatives  from  other  Federal 
agencies,  academia,  and  industry,  who 
peer  reviewed  the  models.  The 
previously  published  Guidebook  and 
Guide  have  been  revised  and  are  being 
reissued  for  public  comment  with  the 
HACCP  models. 

Since  each  HACCP  system  should  be 
developed  by  an  individual 
establishment  for  its  specific  processes 
and  practices,  the  generic  models  are 
meant  to  serve  as  illustrations  and  were 
developed  as  conceptual,  informational 
models.  They  are  not  intended  and 
should  not  serve  as  blueprints  for  a 
specific  plant's  HACCP  plan.  Interested 
persons  are  invited  to  evaluate  the 
materials  in  the  13  generic  HACCP 
models  and  comment  on  their  use  and 
adaptability,  especially  by  "small"  and 
"very  small"  establishments  in 
developing  their  own  plant-specific 
HACCP  plans.  Comments  are  invited  on: 
(a)  whether  the  materials  clearly  are 
appropriate  as  generic  models  and  not 
blueprints;  (b)  whether  the  language 
conveys  unequivocally  throughout  the 
document  that  these  are  models;  (c) 
whether  the  models  are  "user  friendly" 
to  the  extent  that  they  will  guide  plant 


owners  in  developing  their  own  plans  at 
reduced  costs;  and  (d)  whether  the 
methodology  and  the  technical 
assumptions  used  in  the  models  have 
validity  and  utility  as  guidelines  for 
plant  owners.  In  addition.  FSIS  is 
interested  in  comments  on  the  preferred 
format  for  publication  of  these  guidance 
materials. 

Done  at  Washington,  DC,  on:  June  4, 1997. 
Thomas ).  Billy, 
Administrator. 
|FR  Doc.  97-15333  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  150 
[Docket  No.  28149] 

Proposed  Final  Policy  on  Part  150 
Approval  and  Funding  of  Noise 
Mitigation  Measures 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Final  Policy 
on  Part  150  Approval  and  Funding  of 
Noise  Mitigation  Measures,  and  request 
for  supplemental  comment  on  its 
Impacts  on  Passenger  Facility  Charges; 
correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
policy  and  request  for  supplementary 
comments  published  in  the  Federal 
Register  (62  FR  28816)  on  May  28,  1997. 
The  address  to  which  comments  should 
be  sent  was  omitted  from  the  notice. 
The  notice  announces  that  the  Federal 
Aviation  Administration  (FAA)  has 
prepared  for  issuance  a  final  policy 
concerning  approval  and  eligibility  for 
Federal  funding  of  certain  noise 
mitigation  measures.  Under  this  policy, 
as  of  January  1,  1998.  the  FAA  will 
approve  under  14  CFR  part  150  (part 
150)  only  remedial  noise  mitigation 
measures  for  existing  noncompatible 
development  and  only  preventive  noise 
mitigation  measures  in  areas,of  potential 
new  noncompatible  development.  As  of 
the  same  effective  date,  eligibility  for 
Airport  Improvement  Program  (AID) 
funding  under  the  noise  set-aside  will 
be  determined  using  criteria  consistent 
with  this  policy.  This  policy  also 
applies  to  projects  that  are  eligible  for 
noise  set-aside  funds  without  a  part  150 
program.  This  change  in  AIP  eligibility 
will  change  in  a  similar  way  the 
eligibility  of  noise  projects  for  passenger 
facility  charge  (PFC)  funding.  FAA  is 
requesting  supplemental  comment  on 


the  impact  of  its  limitations  on  PFC 
eligibility,  and  will  consider  any 
comments  on  PFC  eligibility  thus 
received  and  revise  the  policy  as  may  be 
appropriate  prior  to  issuing  the  final 
policy. 

DATES:  Comments  are  due  on  or  before 
June  27, 1997.  This  policy  will  be 
effective  January  1,  1998. 
ADDRESSES:  Send  comments  on  the 
impacts  of  this  policy's  limitations  on 
PFC  eligibility  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn.:  Rules  Docket  (AGC-10), 
Docket  No.  28149, 800  Independence 
Avenue.  S.W..  Room  915G.  Washington, 
IDC  20591.  Conunents  may  also  be 
submitted  electronically  to  the 
following  internet  address: 
nprmcmts®mail. hq.faa.gov.  Comments 
may  be  inspected  in  Room  915G 
between  8:30  a.m.  and  5  p.m.  weekdays, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  W.  Albee  (202-267-3553). 

Correction  of  Publication 

In  the  Notice  of  proposed  final  policy 
(FR  Doc.  97-13953)  on  page  28816  in 
the  issue  of  Wednesday.  May  28,  1997. 
the  address  to  which  comments  should 
be  sent  was  omitted.  Please  make  the 
following  correction:  On  page  28816, 
column  2,  after  the  DATES  paragraph  and 
before  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  insert  ADDRESSES 
paragraph  as  set  forth  above. 

Issued  in  Washington,  DC  on  June  6, 1997. 
Michael  E.  Chase. 
Acting  Assistant  Chief  Counsel. 
[FR  Doc.  97-15431  Filed  6-11-97;  8:45  am) 

BILUNG  COOE  4910-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-208288-90] 

RIN  1545-AP36 

Filing  Requirements  for  Returns 
Claiming  the  Foreign  Tax  Credit; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

summary:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  substantiation  requirements  for 
taxpayers  claiming  foreign  tax  credits. 
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DATES:  The  public  hearing  originally 
scheduled  for  June  18,  1997,  beginning 
at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evangehsta  C.  Lee  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toU- 
firee  number). 

SUPPLBiENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  905  of  the 
Internal  Revenue  Code.  A  notice  of 
public  hearing  on  proposed  rulemaking 
appearing  in  the  Federal  Register  on 
Thursday,  April  17,  1997  (62  FR  18730), 
annoimced  that  a  public  hearing  would 
be  held  on  Wednesday,  June  18,  1997, 
beginning  at  10  a.m.,  in  room  3313, 
hitemal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

The  public  hearing  scheduled  for 
Wednesday,  June  18,  1997,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  97-15443  Filed  6-11-97;  8:45  am] 

BILUNQ  CODE  4830-01 -U 


ENVinONMFMTAL  PROTECTION 

40  CFR  Part  52 
[WI75-01-7304;  FRL-5840-7] 

Approval  and  Promulgation  of 
Impene  tation  Plan;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve 
Wisconsin's  request  to  grant  an 
exemption  for  the  Milwaukee  severe 
and  Manitowoc  County  moderate  ozone 
nonattainment  areas  from  the  applicable 
Oxides  of  Nitrogen  (NOx)  transportation 
conformity  requirements.  On  July  10, 
1996,  the  Wisconsin  Department  of 
Natural  Resource  (WDNR)  submitted  to 
the  EPA  a  State  Implementation  Plan 
(SIP)  revision  request  for  an  exemption 
under  section  182(b)(1)  of  the  Clean  Air 
Act  (Act)  from  the  transportation 
conformity  requirements  for  NOx  for  the 
Milwaukee  severe  and  Manitowoc 
County  moderate  ozone  nonattainment 
areas.  TTie  request  is  based  on  the  urban 
airshed  modeling  (UAM)  conducted  for 
the  attainment  demonstration  for  the 
Lake  Michigan  Ozone  Study  (LMOS) 
modeling  domain.  The  rationale  for  this 
proposed  approval  is  set  forth  in 
SUPPLEMf  N'AR'-  '>;  ^  fJMATiON;  additional 


information  is  available  at  the  address 
indicated. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  July  14, 
1997. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590.  Copies  of 
the  SIP  revision,  public  comments  and 
EPA's  responses  are  available  for 
inspection  at  the  following  address: 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Michael  Leslie  at  (312)  353-6680  before 
visiting  the  Region  5  Office.) 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  Center 
(Air  Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Clean  Air  Act  section  176(c)(3)(A)(iii) 
requires,  in  order  to  demonstrate 
conformity  with  the  applicable  SIP,  that 
transportation  plans  and  Transportation 
Improvement  Programs  (TIPs) 
contribute  to  emissions  reductions  in 
ozone  and  carbon  monoxide 
nonattainment  areas  during  the  period 
before  control  strategy  SIPs  are 
approved  by  USEPA.  This  requirement 
is  implemented  in  40  CFR  51.436 
through  51.440  (and  §§93.122  through 
93.124),  which  establishes  the  so-called 
"build/no-build  test."  This  test  requires 
a  demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 


The  November  24,  1993,  final 
transportation  conformity  rule '  does  not 
require  the  build/no-build  test  and  less- 
than-1990  test  for  NOx  as  an  ozone 
precursor  in  ozone  nonattainment  areas, 
where  the  Administrator  determines 
that  additional  reductions  of  NOx 
would  not  contribute  to  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  Clean  Air 
Act  section  176(c){3)(A)(iii),  which  is 
the  conformity  provision  requiring 
contributions  to  emission  reductions 
before  SIPs  with  emissions  budgets  can 
be  approved,  specifically  references 
Clean  Air  Act  section  182(b)(1).  That 
section  requires  submission  of  State 
plans  that,  among  other  things,  provide 
for  specific  annual  reductions  of  volatile 
organic  compounds  (VOCs)  and  NOx 
emissions  "as  necessary"  to  attain  the 
ozone  standard  by  the  applicable 
attainment  date.  Section  182(b)(1) 
further  states  that  its  requirements  do 
not  apply  in  the  case  of  NOx  for  those 
ozone  nonattainment  areas  for  which 
USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  ozone  attainment. 

For  ozone  nonattainment  areas,  the 
process  for  submitting  waiver  requests 
and  the  criteria  used  to  evaluate  them 
are  explained  in  the  December  1993 
USEPA  dociunent  "Guidelines  for 
Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(f),"  and  the  May  27,  1994, 
and  February  8,  1995,  memoranda  from 
John  S.  Seitz,  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors,  titled 
"Section  182(f)  NOx  Exemptions — 
Revised  Process  and  Criteria." 

On  July  13,  1994,  the  States  of  Illinois. 
Indiana,  Michigan,  and  Wisconsin  (the 
States)  submitted  to  the  USEPA  a 
petition  for  an  exemption  from  the 
requirements  of  section  182(fl  of  the 
Clean  Air  Act  (Act).  The  States,  acting 
through  the  Lake  Michigan  Air  Directors 
Consortium  (LADCo),  petitioned  for  an 
exemption  from  the  Reasonably 
Available  Control  Technology  (RACT) 
and  New  Source  Review  (NSR) 
requirements  for  major  stationary 
sources  of  NOx-  The  petition  also  asked 
for  an  exemption  from  the 
transportation  and  general  conformity 
requirements  for  NOx  in  all  ozone 
nonattainment  areas  in  the  Region. 

On  March  6, 1995,  the  USEPA 
published  a  rulemaking  proposing 
approval  of  the  NOx  exemption  petition 


'  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act"  November  24. 1993  (58 
FR  62188). 
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for  the  RACT,  NSR  and  tran.sportation 
and  general  conformity  requirements.  A 
nunfber  of  comments  were  received  on 
the  proposal.  Several  commenters 
argued  that  NOx  exemptions  are 
provided  for  in  two  separate  parts  of  the 
Act.  in  sections  182(b)(1)  and  182(f).  but 
that  the  Act's  transportation  conformity 
provisions  in  section  176(c)(3)  explicitly 
reference  section  182(b)(1).  In  April 
1995,  the  USER  A  entered  into  an 
agreement  to  change  the  procedural 
mechanism  through  which  a  NOx 
exemption  from  transportation 
conformity  would  be  granted  [EDF  et  al. 
V.  USEPA,  No.  94-1044.  U.S.  Court  of 
Appeals,  D.C.  Circuit).  Instead  of  a 
petition  under  182(f).  transportation 
conformity  NOx  exemptions  for  ozone 
nonattainment  areas  that  arc  subject  to 
section  182(b)(1)  now  need  to  be 
submitted  as  a  SIP  revision  request.  The 
Milwaukee  and  the  Manitowoc  ozone 
nonattaiimient  areas  are  classified  as 
moderate  or  above  and,  thus,  are  subjact 
to  section  182(b)(1). 

The  transportation  conformity 
requirements  are  found  at  sections 
176(c)  (2),  (3).  and  (4).  The  conformity 
requirements  apply  on  an  areawide 
basis  in  all  nonattainment  and 
maintenance  areas.  The  USEPA 's 
transportation  conformity  rule  was 
amended  on  August  29,  1995  (60  FR 
44762)  to  reference  section  182(b)(1) 
rather  than  182(f)  as  the  means  for 
exempting  areas  subject  to  section 
182(b)(1)  from  the  transportation 
conformity  NOx  requirements. 

The  )uly  10,  1996.  SIP  revision 
request  from  Wisconsin  was  submitted 
to  meet  the  requirements  in  accordance 
with  182(b)(1).  Public  hearings  on  this 
SIP  revision  request  were  held  on 
January  11  and  12,  1995. 

In  evaluating  the  182(b)  SIP  revision 
request,  the  USEPA  considered  whether 
additional  NOx  reductions  would 
contribute  to  attainment  of  the  standard 
in  Milwaukee  severe  and  Manitowoc 
County  moderate  ozone  nonattainment 
areas  and  also  in  the  downwind  areas  of 
the  LMOS  modeling  domain. 

The  role  that  NO\  emissions  play  in 
producing  ozone  at  any  given  place  and 
time  is  complex.  NOx  primarily 
represents  a  sum  of  two  oxides  of 
nitrogen,  namely  nitrogen  oxide  (NO) 
and  nitrogen  dioxide  (NO2).  In  the 
presence  of  sunlight,  NOx  photo- 
dissociates  into  NO  and  a  single  oxygen 
atom.  The  oxygen  atom  reacts  with 
molecular  oxygen  (O2)  to  form  ozone 
(Od  NO,  on  the  other  hand,  near  its 
source  area  readily  reacts  with  ozone  to 
form  O2  and  NO2.  The  generated  NO2  is 
then  free  to  photo-dissociate  and  lead  to 
ozone  formation  further  downwind.  The 
reaction  of  NO  with  ozone,  which 


locally  reduces  ozone  concentrations,  is 
referred  to  as  ozone  scavenging  and  is 
one  of  the  primary  local  sinks  for  ozone 
in  the  lower  atmosphere  in  and  near  NO 
source  areas.  Since  emissions  of  NOx 
from  fuel  combustion  sources,  whether 
internal  combustion  engines  or 
stationary  combustion  sources,  such  as 
industrial  boilers,  contain  significant 
amounts  of  NO,  it  is  expected  that  ozone 
concentrations  inmiediately  downwind 
of  such  NOx  sources  will  be  reduced 
through  ozone  scavenging.  Therefore, 
reducing  NOx  emissions  can  lead  to 
increased  ozone  concentrations  in  the 
vicinity  of  the  controlled  NOx  emission 
sources,  whereas  reducing  NOx 
emissions  may  lead  to  reduction  in 
ozone  concentrations  further 
downwind.  Reducing  NOx  emissions  in 
VOC-limited  areas  (areas  with  low  VOC 
emissions  relative  to  NOx  emissions) 
may  produce  minimal  ozone  reductions 
or  even  ozone  increases. 

As  outlined  in  relevant  USEPA 
guidance,  the  use  of  photochemical  grid 
modeling  is  the  recommended  approach 
for  testing  the  contribution  of  NOx 
emission  reductions  to  attainment  of  the 
ozone  standard.  This  approach 
simulates  conditions  over  the  modeling 
domain  that  may  be  expected  at  the 
attainment  deadline  for  three  emission 
reduction  scenarios:  (1)  Substantial  VOC 
reductions,  (2)  substantial  NOx 
reductions,  and  (3)  both  VOC  and  NOx 
reductions.  If  the  areawide  predicted 
maximum  one-hour  ozone 
concentration  for  each  day  modeled 
under  scenario  (1)  is  less  than  or  equal 
to  those  from  scenarios  (2)  and  (3)  for 
the  corresponding  days,  the  test  is 
passed  and  the  section  182(0  NOx 
emissions  reduction  requirements 
would  not  apply. 

In  making  tiiis  determination  imder 
section  182(b)(1)  that  the  NOx 
requirements  do  not  apply,  or  may  be 
limited  in  the  Lake  Michigan  area,  the 
USEPA  has  considered  the  national 
study  of  ozone  precursors  completed 
pursuant  to  section  185B  of  the  Act.  The 
USEPA  has  based  its  decision  on  the 
demonstration  and  the  supporting 
information  provided  in  the  SIP  revision 
request. 

n.  Summary  of  Submittal 

On  July  10,  1996,  the  State  of 
Wisconsin  submitted  as  a  revision  to  the 
SIP,  a  request  for  a  waiver  from  the 
transportation  conformity  NOx 
requirements.  The  submittal  included 
the  LMOS  UAM  modeling  for  the 
attainment  demonstration  for  3  ozone 
episodes  during  1991.  The  modeling 
supported  the  request  by  documenting 
that  NOx  reductions  in  the  LMOS 
modeling  domain  would  not  contribute 


to  attainment  and,  in  fact,  would  be 
detrimental  to  the  goal  of  reaching 
attainment.  The  WDNR  held  public 
hearings  on  the  submittal  on  January  1 1 
and  12,  1995. 

Pursuant  to  40  CFR  Part  93,  Subpart 
A,  40  CFR  Part  51,  Subpart  T,  the  SIP 
revision  request  seeks  an  exemption 
from  the  transportation  conformity 
requirements  for  NOx  in  the  Milwaukee 
severe  and  Manitowoc  moderate  ozone 
nonattainment  area.  The  States  have 
utilized  the  UAM  to  demonstrate  that 
reductions  in  NOx  in  the  LMOS 
modeling  domain  will  not  contribute  to 
attainment  of  the  standard.  To  conduct 
the  modeling  analysis,  the  following 
steps  were  followed:  (a)  Emissions  were 
projected  to  1996  (the  deadline  for 
implementation  of  the  15  percent 
reasonable  further  progress  reduction) 
and  2007  (the  attainment  deadline  for 
the  severe  nonattainment  areas)  from 
the  1990  base  year,  (b)  it  was  assumed 
that  a  40  percent  VOC  emission 
reduction  beyond  that  achieved  as  a 
result  of  emission  controls  mandated  by 
the  Act  would  be  necessary  to  attain  the 
ozone  standard  in  the  LMOS  modeling 
domain,  (c)  a  40  percent  NOx  emission 
reduction  in  grid  B  (that  portion  of  the 
LMOS  modeling  domain  that  is 
essentially  composed  of  the  ozone 
nonattainment  areas  within  the 
modeling  domain)  beyond  the  projected 
emission  levels  was  assumed  for  all 
anthropogenic  NOx  emissions,  (d)  a  40 
percent  VOC  emission  reduction  and  a 
40  percent  NOx  reduction  in  grid  B 
beyond  projected  emission  levels  were 
assumed  for  all  anthropogenic  VOC  and 
NOx  emissions  and  (e),  the  ozone 
modeling  results  for  (b),  (c),  and  (d) 
were  compared  considering  the 
modeled  domain-wide  peaJc  ozone 
concentrations  and  temporal  and  spatial 
extent  of  modeled  ozone  concentrations 
above  120  parts  per  billion  (ppb). 

For  all  modeled  days  using  1996  and 
2007  conditions,  domain-wide  peak 
ozone  concentrations  for  "VOC-only" 
controls  were  found  to  be  lower  than  or 
equal  to  those  for  "NOx-only"  controls 
or  those  for  "VOC  plus  NOx"  controls. 
In  addition,  consideration  of  daily  peak 
ozone  isopleth  maps  (these  maps  are 
included  in  the  documentation  of  the 
section  182(b)  SIP  revision  request) 
shows  that  the  "VOC-only"  control 
scenario  leads  to  the  smallest  areas  with 
predicted  peak  ozone  concentrations 
exceeding  120  ppb. 

Additional  sensitivity  tests  were 
conducted  for  a  40  percent  NOx 
emission  reduction  that  was  applied 
only  to  point  sources  in  Grid  B  for 
episode  2  and  1996  conditions  for  both 
an  assumed  NOx  reduction  alone  and  a 
40  percent  reduction  in  both  VOCs  and 
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NOx.  Thesu  sensiuvicy  cesis  compared 
to  the  scenarios  with  across  the  board 
anthropogenic  NOx  reductions 
demonstrated  that  control  of  ground 
level  NOx  sources  (such  as 
transportation  sources)  did  not 
contribute  to  attainment  of  the  standard 
and  in  fact  increased  the  domain  wide 
peak  ozone  concentrations  exceeding 
120  ppb  and  the  number  of  hours  that 
exceeded  120  ppb.  This  result  was  more 
pronounced  than  with  the  point  source 
only  NOx  control. 

m.  Analysis  of  the  Submittal 

Review  of  the  modeling  results  show 
a  very  definite  directional  signal 
indicating  that  application  of  NOx 
controls  in  the  Milwaukee  severe  and 
Manitowoc  County  moderate  ozone 
nonattainment  areas  would  exacerbate 
peak  ozone  concentrations  not  in  the 
LMOS  modeling  domain.  The  LMOS 
modeling  domain  includes  Chicago, 
Northwest  Indiana,  Western  Michigan 
and  Eastern  Wisconsin.  The  States  and 
LADCo  have  now  completed  the 
validation  process  for  the  UAM 
modeling  system  used  in  the 
demonstration  of  attainment  for  the 
LMOS  modeling  domain.  Therefore, 
documentation  supporting  the  validity 
of  the  modeling  results  has  been 
submitted  with  the  SIP  revision  request. 

It  is  noted  that  the  use  of  simple,  area- 
wide  emission  projection  factors  raises 
some  uncertainty  in  the  modeling 
results  for  1996  and  2007.  Some  changes 
in  modeling  results  may  be  expected  if 
area-specific  and  source  category- 
specific  projection  factors  are  used 
instead  of  the  average  factors  used  in 
these  analyses.  These  more  detailed 
projection  factors  will  be  used  in  the 
final  demonstration  of  attainment  for 
the  LMOS  domain.  These  changes, 
however,  are  not  expected  to  reverse  the 
directional  signal  of  the  modeling  done 
to  date,  which  shows  that  NOx 
reducti£ins  will  not  contribute  to 
attainment  in  Milwaukee  severe  and 
Manitowoc  County  moderate  ozone 
nonattaiiunent  areas  and  throughout  the 
LMOS  domain. 

Although  ozone  concentrations 
modeled  further  downwind  from  the 
urban  source  areas  increase  as  a  result 
of  incieesed  NOx  point  soiuce 
emissions,  this  is  not  the  case  with  the 
ground  level  NOx  sources.  LADCo  and 
the  States  view  the  potential  increase  in 
outflow  ozone  concentrations  with 
increasing  NOx  point  source  emissions 
to  be  marginal.  More  importantly,  the 
SIP  revision  request  demonstrates  that 
additional  reductions  in  NOx  would  not 
contribute  to  attainment  of  the  ozone 
standard  in  the  LMOS  domain.  These 
results  are  believed  to  be  consistent 


with  USEPA's  section  185B  report  to 
Congress.  Therefore,  based  on  the 
report's  conformance  with  USEPA 
guidance,  the  USEPA  believes  the  State 
of  Wisconsin's  demonstration  is 
adequate,  and  thus  is  proposing  to 
approve  the  transportation  conformity 
waiver  request.  It  is  noted  by  LADCo, 
however,  that  subsequent  modeling 
analyses  may  lead  to  an  ozone 
attainment  plan  which  includes,  for 
specified  portions  of  the  LMOS  domain 
only,  both  NOx  and  VOC  emission 
controls.  The  modeling  indicates  that 
these  NOx  emission  controls  most  likely 
will  be  limited  to  rural  areas,  will  not 
be  required  in  the  Wisconsin 
nonattainment  area  and  will  not  be 
applied  to  ground  level  sources. 

Monitoring  data  such  as 
concentrations  of  non-methane 
hydrocarbons  and  NOx  and  derived/ 
monitored  ozone  production  potentials 
of  air  parcels,  collected  for  the  urban 
source  areas  during  the  1991  field  study, 
generally  supports  the  approval  of  the 
NOx  waiver.  However,  the  primary  basis 
for  approval  of  the  NOx  waiver  is  the 
modeling  results  submitted  in  support 
of  the  waiver.  The  1991  field  data  by 
themselves  do  not  provide  adequate 
support  for  the  waiver,  since  these  data 
are  limited  in  nature  and  do  not  assess 
the  impacts  of  post-1991  NOx  controls 
on  LMOS  modeling  domain  peak  ozone 
concentrations. 

VOC  and  NOx  emission  reductions 
were  found  to  produce  different  impacts 
spatially.  In  and  downwind  of  major 
urban  areas,  within  the  ozone 
nonattaiiunent  areas,  VOC  reductions 
were  effective  in  lowering  peak  ozone 
concentrations,  while  NOx  emission 
reductions  resulted  in  increased  peak 
ozone  concentrations.  Farther 
downwind,  within  attainment  areas, 
VOC  emissions  reductions  became  less 
effective  for  reducing  ozone 
concentrations,  while  NOx  emission 
reductions  were  effective  in  lowering 
ozone  concentrations.  The  magnitude  of 
ozone  decreases  ferther  downwind  due 
to  NOx  emission  reductions  was  less 
than  the  magnitude  of  ozone  increases 
in  the  ozone  nonattainment  areas  as  a 
result  of  the  same  NOx  emission 
reductions. 

Analyses  of  ambient  data  by  LMOS 
contractors  provided  results  which 
corroborated  the  modeling  results. 
These  analyses  identified  areas  of  VOC 
and  NOx-limited  conditions  (VOC- 
limited  condiUons  would  imply  a 
greater  sensitivity  of  ozone 
concentrations  to  changes  in  VOC 
emissions;  the  reverse  would  be  true  for 
NOx-limited  conditions)  and  tracked  the 
ozone  and  ozone  preciursor 
concentrations  in  the  urban  pliunes  as 


they  moved  downwind.  The  analyses 
indicated  VOC-limited  conditions  in  the 
Chicago/Northwest  Indiana  and 
Milwaukee  areas  and  NOx-limited 
conditions  further  downwind.  These 
results  imply  that  VOC  controls  in  the 
Chicago/Northwest  Indiana,  Milwaukee, 
and  Western  Michigan  areas  would  be 
more  effective  at  reducing  peak  ozone 
concentrations  within  the  Lake 
Michigan  ozone  nonattainment  areas. 

The  consistency  between  the 
modeling  results  and  the  ambient  data 
analysis  results  for  all  episodes  with 
joint  data  supports  the  view  that  the 
UAM  modeling  system  developed  in  the 
LMOS  may  be  used  to  investigate  the 
relative  merits  of  VOC  versus  NOx 
emission  controls.  The  UAM-V  results 
for  all  modeled  episodes  point  to  the 
benefits  of  VOC  controls  versus  NOx 
controls  in  reducing  the  modeled 
domain  peak  ozone  concentrations. 

For  a  more  detailed  analysis  of  the 
modeling  analysis  results,  please  see  the 
August  22,  1994  memorandum  entitled 
"Technical  Review  of  a  Four  State 
Request  for  a  Section  182(f)  Exemption 
from  Oxides  of  Nitrogen  (NOx) 
Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  Requirements",  which  is 
contained  in  the  docket  for  this  action. 

The  USEPA  believes  LADCo's  UAM 
application  has  adequately  met  the 
requirement  to  demonstrate  that  NOx 
controls  within  the  Milwaukee  severe 
and  Manitowoc  County  moderate  ozone 
nonattaiiunent  areas  and  throughout  the 
LMOS  domain  will  not  contribute,  but 
instead  will  interfere  with  attainment  of 
the  ozone  standard. 

IV.  EPA  Action 

The  EPA  is  prop>osing  approval  of  the 
transportation  conformity  NOx  waiver 
SEP  revision  for  the  State  of  Wisconsin. 
In  light  of  the  modeling  completed  thus 
£ar  and  considering  the  importance  of 
the  Ozone  Transport  Assessment  Group 
(OTAG)  process  and  attainment  plan 
modeling  efforts,  EPA  proposes  to 
approve  this  NOx  waiver  on  a 
contingent  basis.  When  the  results  of 
OTAG  technical  work  are  available,  EPA 
intends  to  require  appropriate  States  to 
submit  SIP  measures  to  ensiue 
emissions  reductions  of  ozone 
precursors  needed  to  prevent  significant 
transport  of  ozone.  The  EPA  will 
evaluate  the  OTAG  technical  work, 
along  with  EPA's  emissions  reduction 
requirements,  to  determine  whether  the 
NOx  waiver  should  be  continued, 
altered,  or  removed. 

The  EPA  also  reserves  the  right  to 
require  NOx  emission  controls  for 
transportation  sources  imder  section 
110(a)(2KD)  of  the  Act  if  future  ozone 
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a»odeling  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas. 

V.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  PR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  approval  does  not  impose  any 
requirements  on  small  entities. 
Therefore,  I  certify  that  this  action  does 
not  have  a  significant  economic  impact 
on  any  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 


informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  document  does  not 
imposes  any  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Oxides  of  Nitrogen,  Transportation 
conformity.  Transportation — air  quality 
planning.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  10,  1997. 
Valdas  V.  Adamkos, 
Regional  Administrator. 
IFR  Doc.  97-15412  Filed  6-11-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI51-01-7259;  FRL-6840-6] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve 
Michigan's  request  to  grant  an 
exemption  for  the  Muskegon  County 
ozone  nonattainment  area  from  the 
applicable  Oxides  of  Nitrogen  (NOx) 
transportation  conformity  requirements. 
On  November  22,  1995,  the  Michigan 
Department  of  Enviroumental  Quality 
(MDEQ)  submitted  to  the  EPA  a  State 
Implementation  Plan  (SIP)  revision 
request  for  an  exemption  under  section 
182(b)(1)  of  the  Clean  Air  Act  (Act)  from 
the  transportation  conformity 
requirements  for  NOx  for  the  Muskegon 
ozone  nonattainment  area,  which  is 
classified  as  moderate.  The  request  is 
based  on  the  urban  airshed  modeling 
(UAM)  conducted  for  the  attainment 
demonstration  for  the  Lake  Michigan 
Ozone  Study  (LMOS)  modeling  domain. 
The  rationale  for  this  proposed  approval 
is  set  forth  in  SUPPLEMENTARY 
INFORMATION;  additional  information  is 
available  at  the  address  indicated. 


DATES:  Comments  on  this  proposed 
action  must  be  received  by  July  14, 
1997. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  EPA,  Region 
5,  77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604-3590.  Copies  of  the  SIP 
revision,  public  comments  and  EPA's 
responses  are  available  for  inspection  at 
the  following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Michael  Leslie  at  (312) 
353-6680  before  visiting  the  Region  5 
Office.) 

A  copy  of  this  SIP  revision  is  available 
for  inspection  at  the  following  location: 
Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division.  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Clean  Air  Act  section  176(c)(3)(A)(iii) 
requires,  in  order  to  demonstrate 
conformity  with  the  applicable  SIP,  that 
transportation  plans  and  Transportation 
Improvement  Programs  (TIPs) 
contribute  to  emissions  reductions  in 
ozone  and  carbon  monoxide 
nonattainment  areas  during  the  period 
before  control  strategy  SIPs  are 
approved  by  EPA.  This  requirement  is 
implemented  in  40  CFR  51.436  through 
51.440  (and  §§93.122  through  93.124). 
which  establishes  the  so-called  "build/ 
no-build  test."  This  test  requires  a 
demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 

The  November  24,  1993,  final 
transportation  conformity  rule  '  does  not 


'  "Criteria  and  Procedures  for  Determining 
Confonnity  to  State  or  Federal  Implementation 
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require  the  build/no-build  test  and  less- 
than-1990  test  for  NOx  as  an  ozone 
precursor  in  ozone  nonattainment  areas, 
where  the  Administrator  determines 
that  additional  reductions  of  NOx 
would  not  contribute  to  attaiiunent  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  Clean  Air 
Act  section  176(c)(3)(A)(iii),  which  is 
the  conformity  provision  requiring 
contributions  to  emission  reductions 
before  SIPs  with  emissions  budgets  can 
be  approved,  specifically  references 
Clean  Air  Act  section  182(b)(1).  That 
section  requires  submission  of  State 
plans  that,  among  other  things,  provide 
for  specific  annual  reductions  of  volatile 
organic  compounds  (VOCs)  and  NOx 
emissions  "as  necessary"  to  attain  the 
ozone  standard  by  the  applicable 
attainment  date.  Section  182(b)(1) 
further  states  that  its  requirements  do 
not  apply  in  the  case  of  NOx  for  those 
ozone  nonattainment  areas  for  which 
EPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  ozone  attainment. 

For  ozone  nonattainment  areas,  the 
process  for  submitting  waiver  requests 
and  the  criteria  used  to  evaluate  them 
are  explained  in  the  December  1993 
EPA  document  "Guidelines  for 
Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(f)."  and  the  May  27, 1994, 
and  February  8, 1995,  memoranda  from 
John  S.  Seitz,  Director  of  the  OfBce  of 
Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors,  titled 
"Section  182(f)  NOx  Exemptions- 
Revised  Process  and  Criteria." 

On  July  13,  1994,  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin  (the 
States)  submitted  to  the  EPA  a  petition 
for  an  exemption  from  the  requirements 
of  section  182(f)  of  the  Clean  Air  Act 
(Act).  The  States,  acting  through  the 
Lake  Michigan  Air  Directors  Consortium 
(LADCo),  petitioned  for  an  exemption 
from  the  Reasonably  Available  Control 
Technology  (RACT)  and  New  Soiuce 
Review  (NSR)  requirements  for  major 
stationary  sources  of  NOx-  The  petition 
also  asked  for  an  exemption  from  the 
transportation  and  general  conformity 
requirements  for  NOx  in  all  ozone 
nonattainment  areas  in  the  Region. 

On  March  6, 1995,  the  EPA  published 
a  rulemaking  proposing  approval  of  the 
NOx  exemption  petition  for  the  RACT. 
NSR  and  transportation  and  general 
conformity  requirements.  A  niunber  of 
comments  were  received  on  the 
proposal.  Several  commenters  argued 


Plana  of  Transportation  Plans.  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Fedeml  Transit  Act"  November  24, 1993  (58 
FR  62188). 


that  NOx  exemptions  are  provioeu  lor  in 
two  separate  parts  of  the  Act,  in  sections 
182(b)(1)  and  182(f).  but  tiiat  die  Act's 
transportation  conformity  provisions  in 
section  176(cU3)  explicitiy  reference 
section  182(b)(1).  In  April  1995,  the  EPA 
entered  into  an  agreement  to  change  the 
procedural  mechanism  through  which  a 
NOx  exemption  from  transportation 
conformity  wouid  be  granted  (EDF  et  al. 
V.  EPA,  No.  94-1044,  U.S.  Court  of 
Appeals,  D.C.  Circuit).  Instead  of  a 
petition  imder  182(f),  transportation 
conformity  NOx  exemptions  for  ozone 
nonattainment  areas  that  are  subject  to 
section  182(b)(1)  now  need  to  be 
submitted  as  a  SIP  revision  request.  The 
Muskegon  ozone  nonattainment  areas  is 
classified  as  moderate  and,  thus,  is 
subject  to  section  182(b)(1). 

The  transportation  conformity 
requirements  are  found  at  sections 
176(c)  (2),  (3).  and  (4).  The  conformity 
requirements  apply  on  an  area  wide 
basis  in  all  nonattainment  and 
maintenance  areas.  The  EPA's 
transportation  conformity  rule  was 
amended  on  August  29,  1995  (60  FR 
44762)  to  reference  section  182(b)(1) 
rather  than  182(f)  as  the  means  for 
exempting  areas  subject  to  section 
182(b)(1)  from  the  transportation 
conformity  NOx  requirements. 

The  November  22,  1995,  SIP  revision 
request  from  Michigan,  was  submitted 
to  meet  the  requirements  in  accordance 
with  182(b)(1).  A  public  hearing  on  this 
SIP  revision  request  was  held  on 
September  6,  1995.  The  EPA  issued  a 
finding  of  completeness  on  January  17, 
1996. 

In  evaluating  the  182(b)  SEP  revision 
request,  the  EPA  considered  whether 
additional  NOx  reductions  would 
contribute  to  attainment  of  the  standard 
in  Muskegon  County  and  also  in  the 
downwind  areas  of  the  LMOS  modeling 
domain. 

The  role  that  NOx  emissions  play  in 
producing  ozone  at  any  given  place  and 
time  is  complex.  NOx  primarily 
represents  a  sum  of  two  oxides  of 
nitrogen,  namely  nitrogen  oxide  (NO) 
and  nitrogen  dioxide  (NO2).  In  the 
presence  of  sunlight,  NO2  photo- 
dissociates  into  NO2  and  a  single  oxygen 
atom.  The  oxygen  atom  reacts  with 
molecular  oxygen  (O2)  to  form  ozone 
(O3).  NO,  on  the  other  hand,  near  its 
soiuce  area  readily  reacts  with  ozone  to 
form  O2  and  NO.  The  generated  NO2  is 
then  free  to  photo-dissociate  and  lead  to 
ozone  formation  further  downwind.  The 
reaction  of  NO  with  ozone,  which 
locally  reduces  ozone  concentrations,  is 
referred  to  as  ozone  scavenging  and  is 
one  of  the  primary  local  sinks  for  ozone 
in  the  lower  atmosphere  in  and  near  NO 
source  areas.  Since  emissions  of  NOx 


nom  fuel  combustion  sources,  whether 
internal  combustion  engines  or 
stationary  combustion  sources,  such  as 
industrial  boilers,  contain  significant 
amounts  of  NO,  it  is  expected  that  ozone 
concentrations  immediately  downwind 
of  such  NOx  sources  will  be  reduced 
through  ozone  scavenging.  Therefore, 
reducing  NOx  emissions  can  lead  to 
increased  ozone  concentrations  in  the 
vicinity  of  the  controlled  NOx  emission 
sources,  whereas  reducing  NOx 
emissions  may  lead  to  reduction  in 
ozone  concentrations  further 
downwind.  Reducing  NOx  emissions  in 
VOC-limited  areas  (areas  with  low  VOC 
emissions  relative  to  NOx  emissions) 
may  produce  minimal  ozone  reductions 
or  even  ozone  increases. 

As  outlined  in  relevant  EPA  guidance, 
the  use  of  photochemical  grid  modeling 
is  the  recommended  approach  for 
testing  the  contribution  of  NOx 
emission  reductions  to  attainment  of  the 
ozone  standard.  This  approach 
simulates  conditions  over  the  modeling 
domain  that  may  be  expected  at  the 
attainment  deadline  for  three  emission 
reduction  scenarios:  (1)  Substantial  VOC 
reductions,  (2)  substantial  NOx 
reductions,  and  (3)  both  VOC  and  NOx 
reductions.  If  the  area  wide  predicted 
maximum  one-hour  ozone 
concentration  for  each  day  modeled 
under  scenario  (1)  is  less  than  or  equal 
to  those  from  scenarios  (2)  and  (3)  for 
the  corresponding  days,  the  test  is 
passed  and  the  section  182(f)  NOx 
emissions  reduction  requirements 
would  not  apply. 

In  making  this  determination  under 
section  182(b)(1)  that  the  NOx 
requirements  do  not  apply,  or  may  be 
limited  in  the  Lake  Michigan  area,  the 
EPA  has  considered  the  national  study 
of  ozone  precursors  completed  pursuant 
to  section  185B  of  the  Act  The  EPA  has 
based  its  decision  on  the  demonstration 
and  the  supp>orting  information 
provided  in  the  SIP  revision  request. 

n.  Summary  of  Solmuttal 

On  November  22,  1995,  the  State  of 
Michigan  submitted  as  a  revision  to  the 
SIP,  a  request  for  a  waiver  from  the 
transportation  conformity  NOx 
requirements.  The  submittal  included 
the  LMOS  UAM  modeling  for  the 
attainment  demonstration  for  3  ozone 
episodes  during  1991.  The  modeling 
supported  the  request  by  documenting 
that  NOx  reductions  in  the  LMOS 
modeling  domain  would  not  contribute 
to  attainment  and,  in  fact,  would  be 
detrimental  to  the  goal  of  reaching 
attainment.  The  MDEQ  held  a  public 
hearing  on  the  submittal  on  September 
6,1996. 
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Pursuant  to  40  CFR  Part  93.  Subpart 
A,  and  40  CFR  Part  51.  Subpart  T.  the 
SIP  revision  request  seeks  an  exemption 
from  the  transportation  conformity 
requirements  for  NOx  in  the  Muskegon 
County  ozone  nonattainment  area.  The 
States'  have  utilized  the  UAM  to 
demonstrate  that  reductions  in  NOx  in 
the  LMOS  modeling  domain  will  not 
contribute  to  attairunent  of  the  standard. 
To  conduct  the  modeling  analysis,  the 
following  steps  were  followed:  (a) 
Emissions  were  projected  to  1996  (the 
deadline  for  implementation  of  the  15 
percent  reasonable  further  progress 
reduction)  and  2007  (the  attainment 
deadline  for  the  severe  nonattainment 
areas)  from  the  1990  base  year,  (b)  it  was 
assumed  that  a  40  percent  VOC 
emission  reduction  beyond  that 
achieved  as  a  result  of  emission  controls 
mandated  by  the  Act  would  be 
necessary  to  attain  the  ozone  standard 
in  the  LMOS  modeling  domain,  (c)  a  40 
percent  NOx  emission  reduction  in  grid 
B  (that  portion  of  the  LMOS  modeling 
domain  that  is  essentially  composed  of 
the  ozone  nonattainment  areas  within 
the  modeling  domain)  beyond  the 
projected  emission  levels  was  assumed 
for  all  anthropogenic  NOx  emissions,  (d) 
a  40  percent  VOC  emission  reduction 
and  a  40  percent  NOx  reduction  in  grid 
B  beyond  projected  emission  levels 
were  assumed  for  all  anthropogenic 
VOC  and  NOx  emissions,  and  (e)  the 
ozone  modeling  results  for  (b),  (c),  and 
(d)  were  compared  considering  the 
modeled  domain-wide  peak  ozone 
concentrations  and  temporal  and  spatial 
extent  of  modeled  ozone  concentrations 
above  120  parts  per  billion  (ppb). 

For  all  modeled  days  using  1996  and 
2007  conditions,  domain-wide  peak 
ozone  concentrations  for  "VOC-only" 
controls  were  found  to  be  lower  than  or 
equal  to  those  for  "NOx-only"  controls 
or  those  for  "VOC  plus  NOx"  controls. 
In  addition,  consideration  of  daily  peak 
ozone  isopleth  maps  (these  maps  are 
included  in  the  documentation  of  the 
section  182(b)  SIP  revision  request) 
shows  that  the  "VOC-only  "  control 
scenario  leads  to  the  smallest  areas  with 
predicted  peak  ozone  concentrations 
exceeding  120  ppb. 

Additional  sensitivity  tests  were 
conducted  for  a  40  percent  NOx 
emission  reduction  that  was  applied 
only  to  point  sources  in  Grid  B  for 
episode  2  and  1996  conditions  for  both 
an  assumed  NOx  reduction  alone  and  a 
40  percent  reduction  in  both  VOCs  and 
NOx.  These  sensitivity  tests  compared 
to  the  scenarios  with  across  the  board 
anthropogenic  NOx  reductions 
demonstrated  that  control  of  ground 
level  NOx  sources  (such  as 
transportation  sources)  did  not 


contribute  to  attainment  of  the  standard 
and  in  fact  increased  the  domain  wide 
peak  ozone  concentrations  exceeding 
120  ppb  and  the  number  of  hours  that 
exceeded  120  ppb.  This  result  was  more 
pronounced  than  with  the  point  source 
only  NOx  control. 

m.  Analysis  of  the  Submittal 

Review  of  the  modeling  results  show 
a  very  definite  directional  signal 
indicating  that  application  of  NOx 
controls  in  the  Muskegon  County  ozone 
nonattainment  area  would  exacerbate 
peak  ozone  concentrations  not  in  the 
LMOS  modeling  domain.  The  LMOS 
modeling  domain  includes  Chicago, 
Northwest  Indiana,  Western  Michigan 
and  Eastern  Wisconsin.  The  States  and 
LADCo  have  now  completed  the 
validation  process  for  the  UAM 
modeling  system  to  be  used  in  the 
demonstration  of  attainment  for  the 
LMOS  modeling  domain.  Therefore, 
documentation  supporting  the  validity 
of  the  modeling  results  has  been 
submitted  with  the  SIP  revision  request. 

It  is  noted  that  the  use  of  simple,  area- 
wide  emission  projection  factors  raises 
some  uncertainty  in  the  modeling 
results  for  1996  and  2007.  Some  changes 
in  modeling  results  may  be  expected  if 
area-specific  and  source  category- 
specific  projection  factors  are  used 
instead  of  the  average  factors  used  in 
these  analyses.  These  more  detailed 
projection  factors  will  be  used  in  the 
final  demonstration  of  attairunent  for 
the  LMOS  domain.  These  changes, 
however,  are  not  expected  to  reverse  the 
directional  signal  of  the  modeling  done 
to  date,  which  shows  that  NOx 
reductions  will  not  contribute  to 
attainment  in  Muskegon  County  ozone 
nonattainment  and  throughout  the 
LMOS  domain. 

Although  ozone  concentrations 
modeled  further  downwind  from  the 
urban  source  areas  increase  as  a  result 
of  increased  NOx  point  source 
emissions,  this  is  not  the  case  with  the 
ground  level  NOx  sources.  LADCo  and 
the  States  view  the  potential  increase  in 
outflow  ozone  concentrations  with 
increasing  NOx  point  source  emissions 
to  be  marginal.  More  importantly,  the 
SIP  revision  request  demonstrates  that 
additional  reductions  in  NOx  would  not 
contribute  to  attainment  of  the  ozone 
standard  in  the  LMOS  domain.  These 
results  are  believed  to  be  consistent 
with  EPA's  section  185B  report  to 
Congress.  Therefore,  based  on  it's 
conformance  with  EPA  guidance,  the 
EPA  believes  the  State  of  Michigan's 
demonstration  is  adequate,  and  thus  is 
approving  the  transportation  conformity 
waiver  request.  It  is  noted  by  LADCo, 
however,  that  subsequent  modeling 


analyses  may  lead  to  an  ozone 
attainment  plan  which  includes,  for 
specified  portions  of  the  LMOS  domain 
only,  both  NOx  and  VOC  emission 
controls.  The  modeling  indicates  that 
these  NOx  emission  controls  will  most 
likely  be  limited  to  rural  areas,  but 
would  not  be  required  in  the  Michigan 
nonattainment  area  and  will  also  not 
likely  be  applied  to  ground  level 
sources. 

Monitoring  data  such  as 
concentrations  of  non-methane 
hydrocarbons  and  NOx  and  derived/ 
monitored  ozone  production  potentials 
of  air  parcels,  collected  for  the  urban 
source  areas  during  the  1991  field  study 
support  the  approval  of  the  NOx  waiver. 
However,  the  primary  basis  for  the 
approval  of  the  NOx  waiver  is  the 
modeling  results  submitted  in  support 
of  the  waiver.  The  1991  field  data  by 
themselves  may  not  be  an  adequate 
support  for  the  waiver  since  these  data 
are  limited  in  nature  and  do  not  assess 
the  impacts  of  post- 1991  NOx  controls 
on  LMOS  modeling  domain  peak  ozone 
concentrations. 

VOC  and  NOx  emission  reductions 
were  found  to  produce  different  impacts 
spatially.  In  and  downwind  of  major 
urban  areas,  within  the  ozone 
nonattainment  areas,  VOC  reductions 
were  efi^ective  in  lowering  peak  ozone 
concentrations,  while  NOx  emission 
reductions  resulted  in  increased  peak 
ozone  concentrations.  Farther 
downwind,  within  attainment  areas, 
VOC  emissions  reductions  became  less 
effective  for  reducing  ozone 
concentrations,  while  NOx  emission 
reductions  were  effective  in  lowering 
ozone  concentrations.  It  must  be  noted, 
however,  that  the  magnitude  of  ozone 
decreases  farther  downwind  due  to  NOx 
emission  reductions  was  less  than  the 
magnitude  of  ozone  increases  in  the 
ozone  nonattainment  areas  as  a  result  of 
the  same  NOx  emission  reductions. 

Analyses  of  ambient  data  by  LMOS 
contractors  provided  results  which 
corroborated  the  modeling  results. 
These  analyses  identified  areas  of  VOC- 
and  NOx-limited  conditions  (VOC- 
limited  conditions  would  imply  a 
greater  sensitivity  of  ozone 
concentrations  to  changes  in  VOC 
emissions;  the  reverse  would  be  true  for 
NOx-limited  conditions)  and  tracked  the 
ozone  and  ozone  precursor 
concentrations  in  the  urban  plumes  as 
they  moved  downwind.  The  analyses 
indicated  VOC-limited  conditions  in  the 
Chicago/Northwest  Indiana  and 
Milwaukee  areas  and  NOx-limited 
conditions  further  downwind.  These 
results  imply  that  VOC  controls  in  the 
Chicago/Northwest  Indiana,  Milwaukee, 
and  Western  Michigan  areas  would  be 
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more  effective  at  reducing  peak  ozone 
concentrations  within  the  Lake 
Michigan  ozone  nonattainment  areas. 

The  cxsnsistency  between  the 
modeling  results  and  the  ambient  data 
analysis  results  for  all  episodes  with 
joint  data  supports  the  view  that  the 
UAM  modeling  system  developed  in  the 
LMOS  may  be  used  to  investigate  the 
relative  merits  of  VOC  versus  NOx 
emission  controls.  The  UAM-V  results 
for  all  modeled  episodes  point  to  the 
benefits  of  VOC  controls  versus  NOx 
controls  in  reducing  the  modeled 
domain  peak  ozone  concentrations. 

For  a  more  detailed  analysis  of  the 
modeling  analysis  results,  please  see  the 
August  22,  1994  "Technical  Review  of 
a  Four  State  Request  for  a  Section  182(f) 
Exemption  from  Oxides  of  Nitrogen 
(NOx)  Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  Requirements" 
memorandum  contained  in  the  docket 
for  this  action. 

The  EPA  believes  LADCo's  UAM 
application  has  adequately  met  the 
requirement  to  demonstrate  that  NOx 
controls  within  the  Muskegon  County 
ozone  nonattainment  area  and 
throughout  the  LMOS  domain  will  not 
contribute,  but  instead  will  interfere 
with  attainment  of  the  ozone  standard. 

IV.  EPA  Action 

The  EPA  is  proposing  approval  of  the 
transportation  conformity  NOx  waiver 
SIP  revision  for  the  State  of  Michigan. 
In  light  of  the  modeling  completed  thus 
far  and  considering  the  importance  of 
the  Ozone  Transport  Assessment  Group 
(OTAG)  process  and  attainment  plan 
modeling  efforts,  EPA  proposes  to 
approve  this  NOx  waiver  on  a 
contingent  basis.  When  the  results  of 
OTAG  technical  work  are  available,  EPA 
intends  to  require  appropriate  States  to 
submit  SIP  measures  to  ensure 
emissions  reductions  of  ozone 
precursors  needed  to  prevent  significant 
transport  of  ozone.  The  EPA  will 
evaluate  the  OTAG  technical  work, 
along  with  EPA's  emissions  reduction 
requirements,  to  determine  whether  the 
NOx  waiver  should  be  continued, 
altered,  or  removed. 

The  EPA  also  reserves  the  right  to 
require  NOx  emission  controls  for 
transportation  sources  under  section 
110(aK2)(D)  of  the  Act  if  future  ozone 
modeling  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas. 

V.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 


establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistfmt  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  approval  does  not  impose  any 
requirements  on  small  entities. 
Therefore,  I  certify  that  this  action  does 
not  have  a  significant  economic  impact 
on  any  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 


govenunents  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  document  does  not 
imposes  any  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Oxides  of  Nitrogen,  Transportation 
conformity,  Transportation-air  quality 
planning,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  30.  1997. 
Valdas  V.  Adamkiis, 
Regional  Administrator. 
[FR  Doc.  97-15411  Filed  6-11-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-138,  RM-8855,  8856, 
8857,8858,8872] 

Main  Studio  and  Public  Inspection  File 
of  Broadcast  Stations 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Notice  of  Proposed 
Rule  Making  ("Notice"  or  "NPRM"),  the 
Commission  seeks  comment  on  the 
proposed  amendment  of  its  rules 
governing  main  studio  and  local  public 
inspection  file  requirements  for 
broadcast  licensees.  The  Commission 
seeks  conunent  on  its  proposals  to  relax 
the  standard  governing  the  location  of 
the  main  studio  and  to  allow  the  local 
public  inspection  file  to  be  located  at 
the  broadcast  station's  main  studio, 
wherever  located.  Comment  is  also 
sought  regarding  proposals  to  streamline 
the  contents  of  the  public  inspection 
file.  For  additional  information,  see 
Supplementary  Information. 
DATES:  Comments  must  be  filed  on  or 
before  August  8,  1997,  and  reply 
comments  on  or  before  September  8, 
1997.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  August 
8,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  EXD  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
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Commission,  Room  234,  1919  M  Street, 
NW,  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  202)  418-2130.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Judy  Boley  at  202-418-0214.  or 
via  the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-138,  adopted  May  22,  1997,  and 
released  May  28,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140. 
Washington,  DC  20037. 

Sjmopsis  of  Notice  of  Proposed  Rule 
Makjjig  on  Main  Studio  and  Public  File 

1 .  As  part  of  our  continuing  effort  to 
ensure  that  our  rules  serve  the  public 
interest  without  imposing  unnecessary 
regulatory  burdens,  we  here  consider 
relaxation  of  our  broadcast  main  studio 
and  local  public  inspection  file  rules. 
The  main  studio  rule  generally  requires 
each  AM  radio,  FM  radio,  and  television 
broadcast  station  to  maintain  its  main 
studio  within  its  principal  commimity 
signal  contour.  The  local  public 
inspection  file  rules  require  broadcast 
stations  to  maintain  a  number  of  records 
in  a  file  that  is  accessible  to  the  public. 
Chir  ciurent  rules  require  that  this  file  be 
located  at  the  station's  main  studio 
where  the  studio  is  situated  in  the 
station's  community  of  license,  or,  if  the 
main  studio  is  outside  the  community  of 
license,  at  any  accessible  place  (such  as 
a  public  registry  for  documents  or  an 
attorney's  office)  in  the  station's 
community  of  license.  Both  rules  seek  to 
ensiue  that  members  of  the  local 
community  have  reasonable  access  to 
station  management  and  information 
about  the  station.  This  enables  the 
residents  of  the  community  to  monitor 

a  station's  public  interest  performance, 
and  encourages  a  continuing  dialogue 
between  the  station  and  its  community. 

2.  We  have  received  a  number  of 
petitions  for  rule  making  regarding  these 
rules.  None  of  these  petitions  questions 
the  underlying  purposes  served  by  the 
rules.  Rather,  they  seek  to  relax  various 
aspects  of  the  rules  in  a  manner  they 
believe  will  lessen  regulatory  burdens 
on  licensees  without  any  detriment  to 


the  public  interest.  We  placed  these 
petitions  on  public  notice,  and  received 
several  comments  and  reply  comments 
that  generally  supported  the  petitioners' 
proposals.  We  believe  a  number  of  these 
proposals  may  be  in  the  public  interest 
in  that  they  would  provide  broadcast 
licensees  additional  flexibility  in 
complying  with  the  main  studio  and 
public  inspection  file  rules,  while  at  the 
same  time  ensuring  that  the  rules 
continue  to  facilitate  interaction 
between  licensees  and  their  local 
communities.  This  document  seeks 
comment  on  the  various  issues  raised  by 
these  proposals.  We  also  take  this 
opportunity  to  seek  conunent  on  various 
ways  to  update  and  clarify  our  local 
public  inspection  file  rules. 

3.  Main  Studio  Location.  Prior  to  our 
most  recent  amendment  of  the  rule, 
broadcasters  were  required  to  maintain 
their  main  studios  in  their  community 
of  license.  In  1987,  we  relaxed  the  rule 
to  permit  a  station  to  locate  its  main 
studio  outside  its  community  of  license 
provided  it  is  within  its  principal 
community  contour.  In  doing  so,  we 
noted  that  the  role  of  the  main  studio  in 
the  production  of  programming  had 
diminished  over  the  years,  that 
community  residents  often 
communicate  with  stations  by  telephone 
or  mail  rather  than  visiting  the  studio, 
and  that  the  growth  of  modem  highways 
and  mass  transit  systems  had  reduced 
travel  times.  We  further  observed  that 
the  revised  rule  would  allow 
broadcasters  to  obtain  certain 
efficiencies,  such  as  colocating  a 
station's  studio  at  its  transmitter  site  or 
moving  the  studio  to  lower  cost  areas. 
These  factors  persuaded  us  that  relaxing 
the  rule  would  provide  broadcasters 
greater  flexibility  while  at  the  same  time 
ensuring  that  their  main  studios 
continued  to  be  reasonably  accessible  to 
the  communities  they  serve. 

4.  Apex  Associates  and  others  filed  a 
petition  for  rule  making  that  proposes  a 
further  relaxation  of  the  rule.  It  requests 
the  Commission  to  amend  the  rule  to 
provide  that  "every  AM,  FM  and  TV 
station  shall  maintain  a  main  studio 
which  is  so  situated  as  to  be  reasonably 
accessible  to  residents  of  the  station's 
community  of  license."  The  petition 
also  proposes  that  the  definition  of 
"reasonably  accessible"  be  left  within 
the  discretion  of  each  licensee,  or  in  the 
alternative,  that  this  term  be  defined  as 
"within  30  minutes  normal  driving 
time"  from  the  community  of  license. 
All  commenters  support  the  proposed 
amendment  to  the  rules. 

5.  Discussion.  The  Apex  petition 
presents  several  legitimate  reasons  for 
considering  relaxation  of  the  main 
studio  rule.  As  an  initial  matter,  the 


parties  have  pointed  out  that  the  current 
rule  may  be  imposing  luidue  burdens  on 
licensees.  There  is  a  longstanding 
Congressional  and  Commission  policy 
in  favor  of  reducing  regulatory  burdens 
consistent  with  the  public  interest 
wherever  appropriate.  We  also  believe  a 
review  of  the  rule  is  particularly 
warranted  in  light  of  the  recent  changes 
in  the  local  radio  ownership  rules.  In 
1987,  the  last  time  the  main  studio  rule 
was  revised,  the  maximum  number  of 
radio  stations  that  a  single  licensee 
could  own  in  a  market  was  two:  one  AM 
and  one  FM.  Subsequentiy,  the 
Commission  amended  the  local  radio 
ownership  rules  to  permit  ownership  of 
up  to  three  commercial  radio  stations, 
no  more  than  two  in  the  same  service, 
in  radio  markets  with  14  or  fewer  radio 
stations,  provided  that  the  owned 
stations,  if  other  than  a  single  AM  and 
FM  combination,  represented  less  than 
50  percent  of  the  stations  in  the  market; 
in  markets  with  15  or  more  conunercial 
radio  stations,  the  rules  permitted 
ownership  of  up  to  two  AM  and  two  FM 
conunercial  radio  stations  if  the 
combined  audience  share  of  the 
commonly  owned  stations  did  not 
exceed  25  percent  in  the  market.  In 
February  1996,  President  Clinton  signed 
into  law  the  Telecommunications  Act  of 
1996  ("1996  Act"),  Public  Law  104-104. 
110  Stat.  56  (1996),  which  further 
relaxed  the  local  radio  ownership  limits. 
In  the  largest  markets,  for  example,  a 
single  entity  can  now  own  up  to  eight 
commercial  radio  stations.  A  licensee 
owning  two  or  more  stations  in  the  same 
area  may  find  it  most  efficient  to  operate 
these  stations  from  a  centrally  located 
studioA)usiness  office,  yet  the  main 
studio  rule  would  require  it  to  maintain 
a  separate  main  studio  for  one  or  more 
of  its  commonly-owned  stations  if  they 
do  not  place  a  principal  commimity 
contour  signal  over  the  central  studio/ 
office.  As  the  Apex  petition  points  out, 
this  can  impose  substantial  burdens  on 
the  licensee,  depriving  it  of  savings  that 
could  be  put  to  more  productive  use  for 
the  benefit  of  the  community  served  by 
the  station.  These  burdens  are  also 
arguably  inconsistent  with  the 
economies  of  scale  that  can  be  achieved 
through  common  ownership  of  stations 
that  Congress  implicitiy  found  to  be  in 
the  public  interest  in  relaxing  the  local 
radio  ownership  rules  in  the  1996  Act 
6.  We  also  believe  that  review  of  the 
main  studio  rule  is  warranted  because  it 
may  place  disproportionate  burdens  on 
owners  of  smaller  stations.  The 
principal  community  contour  of  a 
broadcast  station — the  determinant  of 
the  main  studio's  location— varies 
greaUy  depending  on  a  station's  channel 
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or  class.  High  power  stations,  which 
have  principal  community  contours  as 
great  as  70  or  80  miles  in  diameter, 
consequently  have  greater  flexibility  in 
locating  their  main  studios  under  the 
rule  than  low  power  stations,  which  can 
have  principal  conamunity  contours  as 
small  as  20  miles  in  diameter.  While  the 
current  rule  serves  to  ensure  that  the 
main  studio  is  located  in  the  primary 
reception  area  of  the  station,  the 
petitioners  and  commenting  parties 
have  raised  concerns  about  the 
differential  treatment  between  small  and 
larger  stations  that  call  for  a  review  of 
the  rule's  use  of  a  principal  community 
contour  standard. 

7.  We  further  note  that,  as  some  of  the 
petitioners  and  commenters  maintain,  it 
is  possible  for  a  main  studio  to  be 
outside  the  station's  principal 
community  contour  and  yet  still  be 
reasonably  accessible  to  the  community 
of  license.  For  example,  a  location 
outside  the  principal  community 
contour  may  be  convenient  to 
community  residents  because  of  its 
proximity  to  particular  commuting 
patterns,  access  to  public  transportation 
or  major  highways,  or  the  availability  of 
ample  public  parking.  The  current  rule 
may  be  too  limited  to  take  into  account 
these  possibilities.  Conversely,  many 
locations  within  a  principal  community 
contour  may  be  difficult  or  relatively 
inconvenient  to  get  to. 

8.  Given  the  above  factors,  we 
generally  propose  to  relax  the  main 
studio  rule  and  replace  the  community 
contour  standard  with  a  new  standard 
that  gives  licensees  additional  flexibility 
yet  continues  to  ensure  that  the  main 
studio  is  reasonably  accessible  to  a 
station's  community  of  license.  We  seek 
comment  on  this  general  proposal  and 
its  potential  impact  on  the  public 
interest.  We  particularly  invite  comment 
on  the  manner  in  which  we  should 
determine  whether  a  station's  main 
studio  is  reasonably  accessible  to  the 
residents  of  its  community  of  license. 

9.  The  Apex  petition  argues  that  the 
revised  rule  should  simply  require  the 
main  studio  be  "reasonably  accessible  to 
residents  of  the  station's  community  of 
license,"  leaving  it  to  the  discretion  of 
each  licensee  to  define  what  reasonable 
is  in  the  first  instance.  As  an  alternative, 
the  Apex  Petition  argues  that 
"reasonably  accessible"  should  be 
defined  as  "within  30  minutes  normal 
driving  time"  fitim  the  community  of 
license.  While  we  seek  comment  on 
these  options,  we  are  not  inclined  to 
adopt  them  given  their  lack  of  clarity. 
While  relaxing  the  rule,  they  would 
appear  to  create  a  significant  amount  of 
uncertainty  for  the  public  and  licensees 
regarding  the  appropriate  location  of  a 


station's  main  studio.  Such  a  vague  rule 
could  make  it  difficult  for  licensees  to 
determine  whether  a  chosen  site 
complies  with  the  rule,  and  could 
generate  numerous  disputes  which 
would  have  to  be  resolved  by  the 
Commission  on  an  individual  basis, 
which  would  be  administratively 
inefficient. 

10.  Another  option  would  involve 
retaining  the  principal  community 
contour  standard  and  adopting  a  waiver 
policy  that  would  allow  a  station  to 
locate  its  main  studio  outside  the 
contour  in  specified  circumstances. 
Such  a  policy  would  permit  the 
Commission  to  examine  on  a  case-by- 
case  basis  commuting  patterns, 
population  densities,  local 
transportation  and  highway  systems, 
and  other  factors  unique  to  each 
community.  We  are  disinclined, 
however,  to  pursue  this  approach.  It  too 
would  create  considerable  uncertainty 
and  would  impose  substantial 
administrative  burdens  on  both 
licensees  and  the  Commission.  We  also 
note  that  our  rules  currently  permit  a 
licensee  to  seek  a  waiver  of  the 
Commission's  main  studio  location 
requirement. 

11.  We  consequently  favor  a  generally 
applicable  rule  that  measures 
"reasonable  accessibility"  in  a  maimer 
that  can  be  clearly  and  easily 
understood  and  applied.  One  way  this 
could  be  accomplished  is  to  require  that 
the  main  studio  be  located  within  the 
principal  community  contour  of  any 
station  licensed  to  the  community  of 
license  in  question.  This  would  provide 
a  clear,  easy-to-apply  rule,  eliminate  the 
differential  treatment  in  the  current  rule 
between  low  and  high  power  stations, 
and  give  many  stations  a  larger  area 
within  which  to  choose  a  studio 
location.  For  example,  in  a  community 
with  a  licensed  Class  A  FM  station  and 
a  licensed  Class  C  FM  station,  either 
station  could  locate  its  main  studio 
anywhere  within  the  latter  station's 
principal  community  contour,  which 
generally  has  a  radius  of  over  42  miles. 
We  question,  however,  whethtr  this 
would  provide  for  a  studio  location  far 
bom  the  listeners  of  smaller  stations. 
Accordingly,  we  seek  comment  on 
whether  this  approach  provides 
sufficient  flexibility  to  licensees  while 
continuing  to  ensure  that  their  main 
studios  are  reasonably  accessible  to  the 
conununities  they  serve. 

12.  We  also  seek  comment  on  using  a 
straight  mileage  standard  rather  than 
relying  on  a  measuren^nt  based  on 
signal  contours.  In  particular,  the  rule 
could  be  revised  to  require  a  station  to 
locate  its  main  studio  within  a  radius  of 
a  set  number  of  miles  from  a  common 


reference  point  in  the  station's 
commimity  of  license,  such  as  the 
community's  city-center  coordinates.  Is 
this  approach  preferable  to  the  use  of 
signal  contour  standards?  If  the 
Commission  adopts  this  approach,  what 
mileage  standard  would  be  an 
appropriate  measure  of  reasonable 
accessibility?  Another  option  would 
combine  the  above  two  approaches:  A 
station  could  choose  to  locate  its  main 
studio  anywhere  in  the  principal 
community  contour  of  any  station 
licensed  to  the  same  community,  or 
within  a  set  distance  from  the 
community  center,  whichever  provides 
greater  flexibility.  Still  another 
alternative  would  permit  an  entity  that 
owns  multiple  stations  in  a  market  to 
CO- locate  the  main  studio  for  these 
stations  at  any  one  of  the  commonly 
owned  stations,  provided  each  of  the 
stations  is  located  in  the  same  local 
market  and  that  the  main  studio  was 
within  some  set  distance  from  the 
community  center. 

13.  We  invite  comment  on  these 
various  approaches  and  any  other 
proposals  that  commenters  believe  will 
serve  the  public  interest  by  minimizing 
unnecessary  regulatory  burdens  and 
ensuring  that  residents  of  a  local 
community  have  reasonable  access  to 
the  broadcast  stations  licensed  to  serve 
them.  We  emphasize  that  in  proposing 
modifications  to  our  main  studio  rule 
we  in  no  way  seek  to  alter  the  obligation 
of  each  broadcast  licensee  to  serve  the 
needs  and  interests  of  its  community. 
As  the  Commission  has  long  recognized, 
this  is  a  bedrock  obligation  of  every 
broadcast  licensee.  Rather,  we  propose 
to  relax  the  main  studio  rule  in  a 
maimer  consistent  with  this  obligation. 

14.  Local  Public  Inspection  File 
Location.  The  Commission  requires  a 
broadcast  station  to  maintain  its  local 
public  inspection  file  at  its  main  studio 
in  its  community  of  license  or  at  any 
accessible  place  in  the  community  of 
license  [e.g.,  an  attorney's  office  or  local 
public  library)  if  the  station's  main 
studio  is  located  outside  the 
community.  As  with  the  main  studio 
rule,  reasonable  access  to  the  public 
inspection  file  facilitates  monitoring  of 
a  station's  operations  and  public  interest 
performance  by  the  public  and 
encourages  a  community  dialogue  with 
local  stations.  This  in  turn  helps  ensure 
that  stations  are  responsive  to  the  needs 
and  interests  of  their  local  conununities. 

15.  Several  parties  have  filed  iheir 
petitions  for  rule  making  requesting  that 
the  Commission  amend  the  public 
inspection  file  rule  to  provide  that  the 
public  file  be  maintained  at  the  main 
studio,  wherever  located.  These  parties 
state  that  the  main  studio  is  the  most 
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logical  and  likely  location  that  members 
of  the  public  would  seek  to  find  a 
station's  public  file.  They  also  state  that 
experience  under  the  current  rule  has 
shown  that  files  maintained  outside  the 
main  studio  are  subject  to  mishandling, 
loss  of  dociunents,  and  destruction 
because  the  files  are  not  under  the  daily 
supervision  of  the  licensee.  In  addition, 
they  claim  that  because  so  few  members 
of  the  public  actually  seek  access  to  the 
off-premises  public  file,  the  expense 
involved  in  maintairing  that  file  often  is 
not  offset  by  any  benefit  ic^the  public. 

16.  Another  party,  Salem 
Communications  Corp.,  proposes  a 
different  approach  regarding  the 
location  of  the  public  inspection  file.  It 
proposes  that  the  Commission  require 
any  licensee  who  elects  to  locate  its 
public  file  at  its  main  studio  outside  its 
community  of  license  to  also 
accommodate  the  public  in  one  of  the 
three  following  ways:  (1)  Provide  free 
transportation  to  the  main  studio;  (2) 
deliver  the  public  file  to  a  location 
specified  by  the  requestor;  or  (3)  provide 
specified  documents  by  mail. 

17.  Discussion.  We  propose  to  amend 
our  rules  to  permit  both  conunercial  and 
noncommercial  stations  to  locate  their 
local  public  inspection  files  at  their 
main  studios,  wherever  located. 
Coupled  with  our  proposal  above 
regarding  the  location  of  the  main 
studio,  this  would  place  the  public  file 
at  the  same  "reasonably  accessible" 
location  as  the  main  studio,  which 
would  not  necessarily  be  in  the 
rnmmiinity  of  license.  We  also  seek 
comment  on  reasonably  accessible 
locations  for  the  public  file  of  an 
applicant  for  a  new  station  or  change  of 
community.  We  propose  that  such  a 
party  maintain  its  file  in  the  proposed 
community  of  license  or  at  its  proposed 
main  studio. 

18.  We  recognize  that  in  amending  the 
main  studio  ruJe  in  1987  the 
Commission  determined  that  the  public 
inspection  file  should  be  maintained  in 
a  station's  community  of  license  in 
order  to  assure  meaningful  public 
participation  in  our  licensing  process. 
The  petitioners,  however,  have  pointed 
to  a  number  of  public  interest  reasons  in 
favor  of  permitting  licensees  to  locate 
their  public  inspection  files  at  their 
main  studios,  even  when  these  are 
outside  the  station's  community  of 
license.  Allowing  this  flexibility  will 
reduce  regulatory  burdens  on  licensees 
while  at  the  same  time  ensuring,  as  with 
our  proposed  amendment  to  the  main 
studio  rule,  that  the  public  file  is 
reasonably  accessible  to  residents  of  the 
local  community,  and  could  well 
increase  the  convenience  to  the  public 
in  some  cases.  Reasonable  accessibility 


of  the  main  studio  and  the  public  file 
has  been  our  benchmark  for  facilitating 
public  involvement  at  the  station.  We 
also  believe  that  it  would  serve  the 
public  interest  to  provide  stations 
greater  flexibility  in  locating  the  public 
inspection  file  and  main  studio  given 
the  increased  number  of  same-market, 
multiple-station  owners  under  the  new 
radio  ownership  rules.  As  described  in 
our  discussion  of  the  main  studio  rule, 
this  is  consistent  with  the  relaxation  of 
these  rules  because  it  allows  stations  to 
avail  themselves  of  economies  of  scale 
and  allows  them  to  channel  their 
resources  in  ways  that  would  better 
serve  the  public.  In  addition,  it  would 
appear  that  the  main  studio  is  the  most 
logical  and  likely  place  for  the  public  to 
expect  to  find  a  station's  public 
inspection  file,  given  that  it  will 
typically  be  listed  in  the  local  telephone 
directory.  Furthermore,  we  believe  the 
public  would  be  better  served  if  the  file 
is  maintained  and  stored  under  the 
direct  control  of  the  station.  Not  only 
would  there  be  greater  assurance  that 
the  file  is  kept  up-to-date  and  in  proper 
order,  but  also  the  public  would  be  able 
to  request  assistance  in  researching  the 
public  file  if  necessary. 

19.  We  invite  comment  on-our 
proposal  to  permit  licensees  to  locate 
their  local  public  inspection  file  at  their 
main  studio,  even  when  the  main  studio 
is  outside  the  station's  commimity  of 
license.  We  particularly  seek  comment 
on  whether  this  will  ensure  that  the 
public  file  continues  to  be  reasonably 
accessible  to  a  station's  local 
community.  We  also  ask  broadcasters  to 
describe  specifically  the  efficiencies  that 
can  be  achieved  in  providing  greater 
flexibility  under  the  rule,  and  how  these 
efficiencies  can  benefit  the  public. 
Parties  are  invited  to  comment  on  the 
proposals  advanced  by  Salem 
Communications  Corp.  to  ensure  public 
access,  as  described  above,  and  any 
other  such  alternatives  regarding  the 
accessibility  and  location  of  the  public 
inspection  file  that  they  believe  would 
serve  the  public  interest. 

20.  Public  Inspection  File  Contents. 
We  also  take  this  opportunity  to  seek 
comment  on  updating  our  requirements 
regarding  the  materials  that  a  station 
must  place  in  its  public  inspection  file. 
As  stated  above,  the  public  file  contains 
information  that  facilitates  meaningful 
public  participation  in  monitoring 
licensee  compliance  with  public  interest 
obligatioHS.  The  requirements  regarding 
the  contents  of  the  public  file  for 
noncommercial  educational  stations  are 
similar  to  those  that  apply  to 
commercial  stations,  although  there  is 
some  variation.  Currently,  the  public 
inspection  file  for  both  commercial  and 


noncommercial  stations  must  contain 
general  information  pertaining  to  the 
station,  such  as  certain  applications  and 
related  materials  the  station  may  have 
filed  with  the  FCC,  ownership  reports, 
employment  reports,  and  a  list  of 
programs  aired  by  the  station  during  the 
previous  three  months  that  provided  its 
most  significant  treatment  of 
community  issues  (the  "issues/programs 
list").  Broadcast  licensees  must  also 
maintain  a  separate  file  concerning 
broadcasts  by  political  candidates,  hi 
addition,  all  commercial  broadcast 
television  licensees  must  maintain  a 
public  file  containing  information 
regarding  the  educational  and 
informational  children's  programming 
they  air  pursuant  to  the  Children's 
Television  Act  of  1990.  The 
Commission  recently  revised  these 
children's  television  public  file 
requirements  in  its  children's  television 
proceeding. 

21.  We  propose  to  amend  our  rules  to 
eliminate  or  revise  certain  aspects  of  the 
local  public  inspection  file  rules  that  are 
out-of-date  or  that  require  clarification. 
In  particular,  we  plan  to  revise  the  rules 
as  follows: 

(a)  We  propose  to  delete  the 
requirement  that  licensees  maintain  in 
their  public  file  the  1974  manual 
entitled  "The  Ihiblic  and  Broadcasting." 
This  manual  is  long  out-of-date. 

(b)  We  will  delete  the  reference  in 
§73.3526(a)(ll)  of  our  rules  regarding 
the  maintenance  of  reports  that  were 
required  under  our  financial  interest 
and  syndication  rules,  which  have  been 
repealed. 

(c)  We  will  correct  the  cross-reference 
in  the  local  public  inspection  file  rules 
to  the  rule  section  governing  a  licensee's 
political  file. 

(d)  We  plan  to  delete  the  note  set  forth 
under  §§  73.3526(a)(1)  and  73.3527(a)(1) 
of  our  rules.  This  note  provides  that 
certain  applications  filed  on  or  before 
May  13,  1965 — the  date  of  a  previous 
FCC  Report  and  Order  regarding  the 
local  public  inspectiQn  file  rules — need 
not  be  placed  in  the  station's  public  file. 
This  exemption  is  no  longer  needed 
given  that,  even  without  the  exemption, 
the  retention  periods  for  maintaining 
such  applications  have  long  since 
expired. 

We  seek  comment  on  these  proposals 
and  any  other  similar  revisions  that 
would  serve  to  update  or  clariiy  the 
public  inspection  file  rules.  For 
instance,  are  there  certain  applications 
covered  by  the  existing  rule  that  no 
longer  need  to  be  maintained  in  the 
public  file? 

22.  We  also  consider  here  a  proposal 
to  revise  our  requirements  regarding  the 
responsibility  for  maintaining  public 
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file  materials  when  a  station's  license  is 
assigned  to  a  new  owner.  The  rules 
provide  that  after  the  Commission 
approves  an  application  for  assignment 
of  license  and  the  transaction  has  been 
consummated,  the  assignee  is 
responsible  for  ensiuing  that  the  public 
file  contain  all  the  documents 
previously  required  to  be  maintained  in 
the  file  by  the  assignor.  A  petition  for 
rule  making  filed  by  David  Tillotson 
requests  that  the  Commission  amend  the 
public  file  rule  to  delete  this 
requirement.  Tillotson  maintains  the 
proposed  change  is  warranted  because 
the  public  file  need  only  contain 
information  concerning  the  current 
Ucensee  or  permittee.  According  to 
Tillotson,  the  public  has  no  practical 
use  for  information  regarding  the 
ownership,  programming  and  EEO 
practices  of  a  station's  prior  licensees, 
and  therefore  a  new  licensee  should  not 
be  required  to  bear  the  burden  of 
reconstructing  the  prior  licensee's 
public  file.  As  to  this  type  of  licensee- 
specific  information,  we  believe  there  is 
merit  to  these  arguments,  and  invite 
comment  on  amending  our  rules  to 
relieve  license  assignees  of  this  burden. 
We  note,  however,  that  there  may  be 
information  in  the  public  file  relevant  to 
a  station's  facilities  (e.g.,  engineering 
material  in  a  modification  application 
filed  by  the  assignor)  that  is  not 
licensee-specific  and  therefore  should 
be  maintained  by  the  assignee.  We  seek 
comment  on  this  issue. 

23.  Finally,  we  propose  to  clarify  the 
general  requirement  in  §  73.1202(a)  of 
our  rules  that  all  written  conunents  and 
suggestions  received  from  the  public  by 
licensees  of  commercial  AM,  FM,  and 
TV  broadcast  stations  regarding 
operation  of  their  station  shall  be 
maintained  in  the  local  public 
inspection  file.  We  wish  to  clarify  that 
such  written  conunents  and  suggestions 
include  electronic  mail  messages 
transmitted  via  the  internet  to  stations 
that  are  capable  of  receiving  them. 
Internet  "email"  is  now  commonly  used 
by  many  members  of  the  public  and  is 
increasing  in  popularity.  Stations  may 
print  out  a  hard  copy  of  such  an  internet 
message  and  place  it  in  their  public  file. 
Parties  are  invited  to  comment  on  this 
proposed  clarification. 

24.  Retention  Periods.  We  also  take 
this  opportunity  to  review  the  retentioit 
periods  for  the  materials  in  a  licensee's 
local  public  inspection  file  as  well  as  its 
political  file.  These  retention  periods, 
set  forth  in  §§  73.3526(e)  and  73.3527(e) 
of  the  rules,  vary  depending  on  the  type 
of  record  involved,  as  the  following 
illustrative  list  indicates: 


(a)  Political  file  materials,  which  are 
kept  in  a  separate  file,  must  be  retained 
for  two  years. 

(b)  With  respect  to  commercial 
broadcast  stations,  letters  received  from 
members  of  the  public  must  be  retained 
for  three  years. 

(c)  A  licensee's  issues/programs  list 
must  be  retained  for  the  term  of  the 
station's  license,  which  the  ciurent  rule 
states  as  five  years  for  television 
licensees  and  seven  years  for  radio 
licensees.  This  provision  predates  our 
recent  decision  extending  both 
television  and  radio  broadcast  license 
terms  to  eight  years. 

(d)  A  television  licensee's 
documentation  of  its  performance  under 
the  Children's  Television  Act  of  1990 
must  be  retained  for  the  term  of  a 
station's  license,  which  the  current  rule 
states  as  five  years.  Again,  this  provision 
predates  the  recent  extension  of  license 
terms  to  eight  years. 

(e)  The  various  applications  a  station 
must  place  in  its  public  file  generally 
must  be  retained  by  a  permittee  or  a 
licensee  for  a  period  beginning  with  the 
date  that  they  are  tendered  for  filing  and 
ending  with  the  expiration  of  one 
license  term  (five  years  for  television 
licensees  or  seven  years  for  radio 
licensees)  or  until  the  grant  of  the  first 
renewal  application  of  the  television  or 
radio  broadcast  license  in  question, 
whichever  is  later. 

25.  We  wish  to  ensure  that  our  public 
file  retention  period  requirements 
provide  clear  guidance  to  licensees  and 
the  public,  facilitate  meaningful  public 
participation  in  monitoring  licensee 
compliance  with  our  rules  and  policies, 
and  minimize  unnecessary  paperwork 
burdens  on  broadcasters.  At  a 
minimum,  we  propose  to  revise  any 
public  file  retention  periods  that  are  tied 
to  the  broadcast  license  term  {e.g.,  the 
issues/programs  list)  to  reflect  the  new 
license  term  of  eight  years.  This  is 
consistent  with  the  rule's  purpose  in 
providing  the  public  access  to 
information  that  is  relevant  to  a  station's 
performance  throughout  its  license 
term,  facilitating  monitoring  of  licensee 
performance  by  interested  parties  as 
well  as  their  participation  in  the  license 
renewal  process.  In  addition,  we 
propose  to  amend  the  rules  to  reflect 
that  all  documents  that  are  required  to 
be  retained  for  the  license  term  be 
retained  not  only  for  the  eight-year 
license  term,  but  also  until  the  grant  of 
the  renewal  application  is  no  longer 
subject  to  appeal  either  at  the  FCC  or  in 
the  courts.  This  will  ensure  that  the 
public  has  access  to  pertinent 
information  regarding  the  licensee's 
performance  during  the  pendency  of  its 


renewal  application.  We  invite 
conunent  on  this  issue. 

26.  We  also  seek  comment  on  whether 
any  of  our  public  file  retention  periods 
can  be  shortened  to  reduce  regulatory 
burdens  consistent  with  the  public 
interest.  In  particular,  our  current  rules 
generally  require  a  licensee  to  retain 
certain  applications  filed  with  the  FCC 
until  the  expiration  of  one  license  term 
or  imtil  grant  of  the  first  renewal 
application  of  the  television  or  radio 
broadcast  license  in  question.  The 
applications  subject  to  this  retention 
period  include,  for  example,  license 
assignment  and  transfer  applications 
and  applications  for  major  facility 
modifications.  We  question  the  need  to 
require  licensees  to  retain  these 
materials  for  this  p>eriod  of  time,  and 
propose  that  they  retain  such 
applications  only  during  the  period  in 
which  they  are  pending  before  the  FCC 
or  the  courts.  This  would  appear  to  be 
the  period  of  time  that  they  would  have 
particular  relevance  to  the  public.  We 
also  note  that  other  public  file  materials 
may  provide  an  alternative  source  for 
the  information  contained  in  these 
applications;  the  ownership  reports,  for 
example,  provide  information  about  a 
licensee's  ownership  structure  that  can 
be  found  in  an  assignment  or  transfer 
application.  We  seek  comment  on  this 
proposal.  Are  there  some  applications  or 
parts  of  applications  that  should  be  kept 
for  a  longer  period?  For  example,  some 
applications  contain  an  exhibit  in 
support  of  a  rule  waiver  and  the 
Commission  has  granted  the  waiver 
based,  in  part,  on  the  applicant's  public 
interest  representation.  How  long 
should  the  new  owner  be  required  to 
retain  such  an  application  or  the  waiver 
exhibit  in  its  public  file? 

27.  We  seek  comment  on  other  ways 
to  clarify  and  streamline  our  retention 
period  requirements.  What  are  the 
appropriate  retention  periods  for  a 
licensee's  annual  employment  reports 
and  annual  ownership  reports?  Should 
we  modify  the  requirement  that 
commercial  stations  retain  letters  from 
the  public  for  three  years?  We 
particularly  seek  comment  on  the 
appropriate  retention  period  for  letters 
from  the  public  regarding  violent 
programming  given  the  new  statutory 
requirement  that  licensees  summarize 
such  letters  in  their  renewal 
applications. 

28.  An  Electronic  Public  File  Option. 
We  recognize  that  many  stations  are 
equipped  with  computers  and  make 
information  available  to  the  public  on 
their  own  World  Wide  Web  home  pages 
on  the  internet.  We  encourage  stations 
to  do  so,  as  it  facilitates  a  dialogue 
between  licensees  and  their 
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communities  that  can  lead  to  better 
service  to  the  public.  Indeed,  in  our 
recently  completed  children's  television 
proceeding  we  encouraged  stations  to 
post  their  Children's  Educational 
Programming  Reports  on  their  Web 
sites.  We  wish  to  explore  other  ways  in 
which  information  now  maintained  in 
the  local  public  inspection  file  could  be 
made  available  to  the  internet. 

29.  We  realize,  of  coiuse,  that  many 
Americans  and  broadcast  stations  do  not 
have  internet  access  or  even  computers. 
There  may  be  options,  however,  that 
would  allow  stations  to  take  advantage 
of  this  new  technology  in  ways  that 
reduce  paperwork  burdens  while  at  the 
same  time  provide  the  public  greater 
access  to  information  about  the  station. 
For  example,  we  seek  comment  on 
giving  stations  the  option  of  maintaining 
all  or  part  of  the  public  inspection  file 
in  a  computer  database  rather  than  in 
paper  files.  For  example,  commercial 
television  licensees  will  soon  be  able  to 
complete  their  Children's  Television 
Programming  Reports  directly  on  their 
computers  and  then  file  them 
electronically  with  the  FCC.  A  station 
that  chooses  to  do  so  could  also 
maintain  these  Reports  in  a  computer 
file  at  its  station  rather  than  placing 
them  in  its  "paper"  public  inspection 
file  as  it  is  presently  required  to  do 
every  quarter.  The  station  that  chooses 
this  option  would  be  required  to  make 
a  computer  terminal  available  to 
members  of  the  public  interested  in 
reviewing  the  station's  "electronic" 
public  file,  and  also,  as  set  forth  under 
the  current  rules,  would  be  required  to 
provide  paper  copies  of  such  public  file 
materials  on  request.  We  would  also 
encourage  such  stations  to  post  their 
"electronic"  public  files  on  any  World 
Wide  Web  sites  they  maintain.  We  seek 
conunent  on  this  option  as  well  as  other 
means  of  using  computer  technology  to 
provide  access  to  public  inspection  file 
materials. 

30.  In  this  document  we  review 
various  aspects  of  our  main  studio  and 
local  public  inspection  file  rules.  In 
doing  so,  we  seek  to  minimize 
regulatory  burdens  and  facilitate 
meaningful  interaction  between 
broadcast  stations  and  the  communities 
they  serve.  We  have  traditionally  relied 
on  this  interaction  as  a  primary  means 
of  ensuring  that  broadcasters  are 
responsive  to  the  needs  and  interests  of 
their  communities. 

31.  Authority.  This  document  is 
issued  pursuant  to  authority  contained 
in  §§  4{i),  303,  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  303,  307. 


Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (0MB)  to  comment  on  the 
Lnformation  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NfPRM;  OMB 
comments  are  due  August  11,  1997. 
Comments  should  adthress:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number.  New 
Collection  (will  modify  four  existing 
collections:  3060-0171,  §  73.1125- 
Station  main  studio  location;  3060- 
0214,  §  73.3526-Local  Public  Inspection 
File  of  Commercial  Stations;  3060-0215, 
§  73.3527-Local  Public  Inspection  File 
of  Noncommercial  Educational  Stations; 
and  3060-0211,  §  73.1943-Political  File. 

Title:  Review  of  the  Commission's 
Rules  regarding  the  main  studio  and 
local  public  inspection  files  of  broadcast 
television  and  radio  stations. 

Form  No.:  None 

Type  of  Review:  New  collection 

Respondents:  Licensees/permittees  of 
broadcast  stations 

Number  of  Respondents,  Estimated 
Time  Per  Response,  Total  Annual 
Burden:  Section  73.1125  requires  the 
filing  of  an  estimated  135  notifications 
per  year  with  an  average  burden  of  0.5 
hours  per  request.  Section  73.3526 
requires  an  estimated  10,262 
commercial  radio  stations  to  maintain  a 
public  inspection  file.  The  average 
burden  on  a  commercial  radio  licensee/ 
permittee  is  2  hours  per  week  (104 
hours  per  year)  to  maintain  a  public 
inspection  file.  We  also  estimate  that 
1,187  commercial  television  stations 
will  be  required  to  maintain  a  public 
inspection  file.  The  average  burden  on 
a  commercial  television  licensee/ 
permittee  is  2.5  hoiu«  per  week  (130 
hours  per  year)  to  maintain  a  public 
inspection  file.  These  estimates  for 
§  73.3526  contain  only  the  burden 
associated  with  the  public  inspection 


file.  Section  73.3527  requires  an 
estimated  2,214  noncommercial 
educational  radio  and  television  stations 
to  maintain  a  public  inspection  file.  The 
average  burden  on  such  a  licensee/ 
permittee  is  2  hours  per  week  (104 
hours  per  year)  to  maintain  a  public 
inspection  file.  This  estimate  for 
§  73.3527  contains  only  the  burden 
associated  with  the  public  inspection 
file.  With  respect  to  §  73.1943,  we 
estimate  that  25  political  broadcasts  per 
station  (13,664  stations)  will  be  made 
and  a  record  kept  with  an  average 
burden  of  0.25  hours  per  request.  The 
total  annual  burden  for  these  collections 
is  1,537,282  hours.  These  figures  are 
contingent  on  any  decision  reached 
upon  adoption  of  a  Report  and  Order. 

Needs  and  Uses:  The  main  studio  and 
public  file  rules  seek  to  ensure  that 
members  of  the  local  community  have 
access  to  the  broadcast  stations  that  are 
obligated  under  the  FCC's  rules  to  serve 
them.  This  rule  making  proceeding 
seeks  to  relieve  undue  regulatory 
burdens  while  retaining  basic 
obligations  of  broadcast  licensees  to 
serve  their  communities  of  license. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR§§  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting.  Radio 
broadcasting. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-15389  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  390,  392.  and  393 

[FHWA  Docket  No.  MC-«7-6;  FHWA-87- 
2364] 

RIN2125-AD40 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  General  Amendments 

AGENCY:  Federal  Highway 
Administiation  (FHWA),  DOT. 
ACTION:  Extension  of  conunent  period. 

summary:  The  FHWA  is  extending  the 
comment  period  for  its  April  14, 1997, 
notice  of  proposed  rulemaking  (NPRM) 
in  which  the  agency  proposed 
amendments  to  part  393  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  extension  is  Ln  response 
to  a  request  £rom  the  Motor  and 
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Equipment  Manufacturers  Association 
(MEMA).  The  FHWA  has  determined 
that  granting  the  extension  is 
appropriate  given  the  complexity  of  the 
NPRM  and  the  need  for  informed 
responses  from  potential  commenters. 

DATES:  Signed,  written  comments  must 
be  received  on  or  before  July  28, 1997. 

ADDaeriseS:  Comments  should  refer  to 
the  aoGxet  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted  to  the  Docket  Clerk,  U.S.  DOT 
DockeU,  Room  PL-401,  400  Seventh 
Street,  SW..  Washington,  DC  20590- 
0001.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards.  HCS-10,  (202) 
366-4009;  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  HCC-20, 
(202)  366-1354,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

'background 

On  April  14,  1997  (62  FR  18170).  the 
FHWA  published  a  NPRM  concerning 
part  393  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs),  and 
requesting  comments  on  the  proposed 
amendments  by  June  13,  1997.  The 
proposed  changes  are  intended  to 
remove  obsolete  and  redundant 
regulations;  respond  to  several  petitions 
for  rulemaking;  provide  improved 
definitions  of  vehicle  types,  systems, 
and  components;  resolve 
inconsistencies  between  part  393  and 
the  National  Highway  Traffic  Safety 
Administration's  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  571);  and 
codify  certain  FHWA  regulatory 
guidance  concerning  the  requirements 
of  part  393.  Generally,  the  amendments 
do  not  involve  the  establishment  of  new 
or  more  stringent  requirements  but  a 
clarification  of  existing  requirements. 
The  FHWA  indicated  that  this  action  is 
consistent  with  the  President's 
Regulatory  Reinvention  Initiative  and 
furthers  the  FHWA's  ongoing  Zero-Base 
Regulatory  Review  in  that  it  proposes  to 
make  many  sections  more  concise, 
easier  to  understand  and  more 
performance  oriented. 


Request  for  an  Extension  of  the 
Comment  Period 

The  Motor  and  Equipment 
Manufactiu«rs  Association  (MEMA) 
requested  a  30-day  extension  of  the 
comment  period  in  order  to  develop 
"meaningful  and  responsive  comments, 
in  part  supported  by  testing  and  other 
technical  data  which  will  take 
additional  time  to  assemble.  *   *   •" 
The  MEMA  specifically  requested 
additional  time  to  formulate  conunents 
in  response  to  the  proposed 
amendments  in  §393.25,  Requirements 
for  lamps  other  than  head  lamps, 
§  393.45,  Brake  tubing  and  hose, 
adequacy,  and  §  393.46,  Brake  tubing 
and  hose  cormections.  A  copy  of  the 
MEMA  request  is  included  in  the 
docket. 

FHWA  Decision 

The  FHWA  has  determined  that  the 
request  should  be  granted,  given  the 
complexity  of  the  Society  of  Automotive 
Engineers  (SAE)  recommended  practices 
and  standards  that  the  agency  proposed 
to  incorporate  by  reference.  The  FHWA 
proposed  that  marker  lamps  on 
projecting  loads,  all  lamps  temporarily 
attached  to  vehicles  transported  in 
driveaway-towaway  operations,  and  all 
lamps  on  converter  dollies  and  pole 
trailers  be  required  to  meet  the 
following  applicable  SAE  standards: 
J586 — "Stop  Lamps  for  Use  on  Motor 
Vehicles  Less  Than  2032  mm  in  Oveiall 
Width,"  December  1989;  J1398— 'Stop 
Lamps  for  Use  on  Motor  Vehicles  2032 
mm  or  More  in  Overall  Width, "  May 
1985;  J585 — "Tail  Lamps  (Rear  Position 
Lamps)  for  Use  on  Motor  Vehicles  Less 
Than  2032  mm  in  Overall  Width." 
December  1994;  J58&— "Turn  Signal 
Lamps  for  Use  on  Motor  Vehicles  Less 
Than  2032  mm  in  Overall  Width." 
December  1994;  J2040 — Tail  Lamps 
(Rear  Position  Lamps)  for  Use  on  Motor 
Vehicles  2032  mm  or  More  in  Overall 
Width," ]\me  1991;  J588— "Turn  Sigpal 
Lamps  for  Use  on  Motor  Vehicles  Less 
Than  2032  mm  in  Overall  Width," 
December  1994;  J1395 — "Front  and  Rear 
Turn  Signal  Lamps  for  Use  on  Motor 
Vehicles  2032  mm  or  More  Overall 
Width,"  June  1991;  J592— "Cyeara/ice, 
Side  Marker,  and  Identification  Lamps," 
December  1994. 

The  agency  also  proposed  that  amber 
Class  2  or  Class  3,  360  degree  warning 
lamps  must  meet  SAE  J845— "360 
Degree  Warning  Lamp  for  Authorized 
Emergency,  Maintenance  and  Service 
Vehicles," Maich  1992.  Class  1,  360 
degree  warning  lamps  would  be 
prohibited.  Amber  flashing  weiming 
lamps  would  be  required  to  meet  SAE 
J595 — "Flashing  Warning  Lamps  for 


Authorized  Emergency.  Maintenance 
and  Service  Vehicles."  January  1990. 
Amber  Class  2  or  Class  3  gaseous 
discharge  warning  lamps  would  be 
required  to  meet  SAE  J1318 — "Gaseous 
Discharge  Warning  Lamp  for  Authorized 
Emergency.  Maintenance,  and  Service 
Vehicles."  April  1986. 

With  regard  to  brake  hoses,  the  FHWA 
proposed  that  coiled  nylon  brake  hose 
or  hose  assemblies  must  meet  SAE  J844, 
"Nonmetallic  Air  Brake  System 
Tubing, "  October  1994.  The  proposed 
regulation  would  list  the  three 
exceptions  that  the  National  Highway 
Traffic  Safety  Administration's  brake 
hose  standard,  49  CFR  571.106, 
provides  for  coiled  nylon  brake  tubing. 
Paragraphs  S7.3.6  (length  change), 
S7.3.10  (tensile  strengUi),  and  S7.3.11 
(tensile  strength  of  an  assembly  after 
immersion  in  water)  of  ^-9  CFR  571.106 
cross  reference  §  393.45  and  indicate 
that  certain  coiled  tubing  that  meets  the 
requirements  of  §  393.45  is  not  required 
to  meet  the  testing  requirements 
described  in  those  paraeraphs. 

The  FHWA  is  mindful  of  the  need  for 
all  interested  parties  to  have  enough 
time  to  prepare  relevant  and  useful 
comments.  Therefore,  the  FHWA  is 
extending  the  comment  period  on 
Docket  FHWA  MC  97-5;  FHWA-97- 
2364  for  a  45-day  period,  to  July  28. 
1997. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable.  In 
addition  to  late  comments,  the  FHWA 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  Interested  parties  should 
continue  to  examine  the  docket  for  new 
materials. 

List  of  Subjects  in  49  CFR  Part  390 

Highway  safety.  Highways  and  roads. 
Intermodsd  transportation,  Motor 
carriers.  Motor  vehicle  identification. 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  392 

« 

Highway  safety.  Highways  and  roads. 
Motor  carriers — driving  practices.  Motor 
vehicle  safety. 

49  CFR  Part  393 

Highways  and  roads.  Incorporation  by 
reference.  Motor  carriers.  Motor  vehicle 
equipment.  Motor  vehicle  safety. 

Authority:  49  U.S.C.  31136.  31502;  49  CFR 
1.48. 
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Issued  on:  June  6,  1997. 
Jane  Garvey, 

Acting  Federal  Highway  Administrator. 
|FR  Doc.  97-15440  Filed  6-11-97;  8:45  amj 

a4LUNG  CODE  4S10-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1157 
[STB  Ex  Parte  No.  563] 

Commuter  Rail  Service  Continuation 
Subsidies  and  Discontinuance  Notices 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  proposing  to  remove 
from  the  Code  of  FederaJ  Regulations 
regulations  concerning  subsidies  for  the 
continuation  of  commuter  rail  service 
and  notices  of  the  discontinuance  of 
commuter  rail  service. 

DATES:  Comments  are  due  on  July  14, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPt-EMENTARY  INFORMATION:  Effective 
January  1,  1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88,  109 
Stat.  803  (ICCTA).  abolished  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board.  Section 
204(a)  of  the  ICCTA  provides  that  "(tjhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the  [ICC]  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

It  appears  that  some  of  the  regulations 
at  49  CFR  part  1157  are  based  on 
repealed  statutes.  On  the  other  hand, 
statutes  outside  the  ICCTA  refer  to  and 
hence  may  require  the  retention  in 
substance  of  part  1157.  We  are 
instituting  this  proceeding  to  determine 
whether  these  regulations  may  be 
eliminated,  or  whether  they  have 
continuing  validity  and  must  be 
retained. 

Part  1157  deals  with  the 
determination  of  commuter  rail 
continuation  subsidies  for  the 
Consolidated  Rail  Corporation  (Conrail) 
(subpart  A)  and  notices  of  the 
discontinuance  of  commuter  rail  service 
by  Amtrak  Commuter  Services 
Corporation  (Amtrak  Commuter) 
(subpart  B).  The  subpart  A  regulations 
are  based  in  part  on  former  49  U.S.C. 
10362,  which,  together  with  former 
section  10361,  pertained  to  the  Rail 
Services  Planning  Office  (RSPO)  of  the 


former  ICC  Both  section  10361  and 
section  10362  were  repealed  by  the 
ICCTA.2  Moreover,  the  ICCTA  removed 
the  requirement  in  45  U.S.C.  744(e)  that 
RSPO  issue  regulations  for  rail 
passenger  subsidies  for  Conrail.  See 
section  327(3)  of  the  ICCTA.  Finally, 
under  49  U.S.C.  10501(c)(2)  of  the 
ICCTA,  with  certain  exceptions  not 
relevant  here,^  "the  Board  does  not  have 
jurisdiction  under  this  part  over  mass 
transportation  provided  by  a  local 
governmental  authority."  "  As  described 
infra,  however,  the  subpart  A 
regulations  are  referred  to  in  an  Amtrak 
Commuter  statute  that  is  still  in  effect. 
Accordingly,  we  seek  comment  on 
whether  subpart  A  can  be  eliminated. 

The  regulations  in  part  1157,  subpart 
B  are  based  on  49  U.S.C.  24505(e)(2).5 
As  noted,  while  the  ICCTA  removed 
references  in  45  U.S.C.  744(e)  to 


'  These  and  other  statutes  will  be  discussed  in 
greater  detail.  I'n^. 

^  Besides  former  49  U.S.C.  10362,  the  regulations 
in  part  1157.  subpart  A  give  for  their  statutory 
authority  49  U.S.C.  10321  and  5  U.S.C.  559.  Section 
10321.  dealing  with  the  iCC's  general  authority,  has 
been  carried  over  to  49  U.S.C  721.  while  5  U.S.C. 
559  remains  part  of  the  Administrative  Procedure 
Act. 

'  The  exceptions,  listed  in  section  10501(c)(3)(A). 
make  safety,  employee  representation  for  collective 
bargaining,  and  other  employee-related  matters 
subject  to  applicable  federal  laws.  Also,  under 
section  10501(c)(3)(B).  the  Board  has  jurisdiction 
over  transportation  by  local  transportation 
authorities  relating  to  use  of  terminal  facilities 
(section  11102)  and  switch  connections  and  tracks 
(section  11103). 

*  Under  former  49  U.S.C.  10504(b)(2).  the  ICC  did 
not  have  jurisdiction  over  mass  transportation 
provided  by  a  local  governmental  authority  if  the 
fares,  or  the  authority  to  apply  to  the  Commission 
for  changes  in  those  fares,  were  subject  to  the 
approval  of  the  Governor  of  the  state  in  which  the 
transportation  was  provided.  The  ICCTA  broadened 
this  exemption,  and  the  Board  currently  does  not 
have  jurisdiction  whether  or  not  the  Governor  can 
approve  a  fare.  "This  provision  *   *   *  changes  the 
statement  of  agency  jurisdiction  to  reflect 
curtailment  of  regulatory  jurisdiction  in  areas  such 
as  passenger  transportation.  *   *  *  (A)lthough 
regulation  of  passenger  transportation  is  generally 
eliminated,  public  transportation  authorities  •  •   • 
may  invoke  the  terminal  area  and  reciprocal 
switching  access  remedies  of  section  1 1 102  and 
11103."  SeeH.  R.  Conf.  Rep.  No.  422,  lO^ili  Cong., 
1st  Sess.  167  (1995).  See  also.  Commuter  Rail 
Division  of  the  Regional  Transportation  Authority 
of  Northeast  Illinois,  D/B/A  Metra — Exemption — 
Tariff  Filing  Requirements,  Docket  No.  41506  (STB, 
served  Mar.  29,  1996). 

'  The  statutory  authority  given  for  the  regulations 
in  part  1157,  subpart  B  is  "49  U.S.C  504(d)(2)" 
while  the  text  of  the  regulations  cites  "45  U.S.C. 
504(d)(2)."  Neither  of  these  references  is  currently 
correct.  Section  1137  of  the  Northeast  Rail  Service 
Act  of  1981,  discussed  infm.  contains  a  section 
S04(d)(2)  which  was  originally  codified  at  45  U.S.C 
S84(d)(2).  Section  584  was  repealed  by  Pub.  L.  No. 
103-272,  section  7(b).  July  5,  1994.  108  Stat.  745, 
and  recodified  at  49  U.S.C  24505(e)(2)  as  part  of 
a  general  restructuring  of  the  United  Stales  Code 
"(t)o  restate  the  laws  related  to  transportation  in 
one  comprehensive  title  *    *   *."  H.R.  Rep.  No.  180, 
103d  Cong.,  2d  Sess.  3  (1994),  reprinted  in  1994 
U.S.CCAJ>i.  818.  820. 


regulations  issued  by  RSPO,  section 
24505(e)(2)  still  refers  to  RSPO 
prescribing  regulations  for  Amtrak 
Commuter  discontinuance  notices.  As 
indicated,  however,  under  section 
10501(c)(2)  the  Board  does  not  have 
jiu-isdiction  over  local  governmental 
authorities  providing  mass 
transportation.  Additionally,  neither  the 
Board  (nor  the  ICC  before  it)  has 
jurisdiction  to  regulate  any  of  Amtrak's 
service.  We  also  seek  comment  on 
whether  the  subpart  B  regulations  can 
be  eliminated. 

Background 

To  assist  parties  in  commenting  on 
whether  part  1157  should  be  retained, 
we  will  briefly  describe  the  rather 
complex  statutory  setting  for  the 
regulations. 

The  Rail  Passenger  Service  Act  of 
1970,  Pub.  L.  No.  91-518,  84  Stat.  1327 
(1970)  (Amtrak  Act),  created  the 
National  Railroad  Passenger 
Corporation,  known  as  Amtrak,  a  for- 
profit  corporation.  See  49  U.S.C.  24301 
et  seq.^  Railroads  that  entered  isto 
contracts  with  Amtrak  were  relieved  of 
their  duties  to  provide  intercity  rail 
passenger  service. 

The  Regional  Rail  Reorganization  Act 
of  1973,  Pub.  L.  No.  93-236,  87  Stat. 
985,  45  U.S.C.  701  et  seq.  (3R  Act) 
created  Conrail  as  a  for-profit 
corporation  to  reorganize  the  bankrupt 
rail  services  in  the  Northeast  and 
Midwest.  Conrail  was  required  by  the 
3R  Act  to  continue  providing  rail 
service  if  states  or  local  transportation 
authorities  made  payments  to  subsidize 
unprofitable  operations.  Section  304. 
The  3R  Act  also  created  RSPO,  which 
was  authorized  to  issue  standards  for 
defining  accoiuiting  terms  used  in 
section  304.  Section  205(d).^ 

Subsequently,  Congress  enacted  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (4R  Act),  which 
amended  portions  of  the  3R  Act  and 
also  added  new  sections.  The  4R  Act 
established,  inter  alia,  a  program  of 
Federal  financial  assistance  for  the 
continuation  of  certain  rail  commuter 
passenger  services  in  the  Midwest  and 


*  The  Amtrak  Act  was  originally  codified  at  45 
U.S.C.  501-566. 

^  Under  the  eventual  statutory  codification.  RSPO 
was  established  as  "an  office  in  the  Interstate 
Commerce  Commission."  Former  49  U.S.C.  10361. 
In  resolving  the  issue  of  whether  final  orders  or 
regulations  of  RSPO  were  to  be  considered  orders 
or  regulations  of  the  ICC.  the  court  held  that 
"(a)lthough  Congress  gave  to  the  RSPO  final 
administrative  responsibility  for  certain 
determinations,  we  conclude  that  the  RSPO  is 
sufficiently  part  of  the  ICC  so  that  its  orders  are  to 
be  considered  orders  of  the  ICC  for  purposes  of  the 
Hobbs  Act."  Southeastern  Pennsylvania  Tronsp. 
Auth.  V.  I.C.C..  644  F.2d  238,  240,  n.3  (3rd  Or. 
1081). 
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Northeast  regions.  Section  304(e)  of  the 
4R  Act  (now  codified  at  45  U.S.C. 
744(e))  amended  the  3R  Act  by 
explicitly  adding  a  section  pertaining  to 
rail  passenger  service.  Under  this 
provision,  Conrail  was  to  continue 
providing  rail  passenger  service  if  a 
state  or  local  transportation  authority 
offered  a  subsidy  to  pay  for  the 
unprofitable  service. 

Of  significance  to  this  proceeding, 
section  309  of  the  4R  Act  amended 
section  205(d)  of  the  3R  Act  (49  U.S.C. 
10362)  to  require  RSPO  to  develop 
standards  for  the  computation  of 
subsidies  for  the  continuation  of  these 
commuter  services.*  RSPO  issued  the 
regulations  on  August  3, 1976,  41  FR 
32546.'  These  standards  were  originally 
codified  at  49  CFR  part  1127  and  are 
now  found  at  49  CFR  part  1157.  subpart 
A  (subsidy  standards). 

Next,  Congress  enacted  the  Northeast 
Rail  Service  Act  of  1981,  Pub.  L.  97-35, 
95  Stat.  643  (NERSA).'"  In  the  context 
of  part  1157,  NERSA  made  three 
important  changes. 

First,  under  section  1136  of  NERSA, 
codified  at  45  U.S.C.  744a,  Coiuail  was 
relieved  on  January  1,  1983,  of  any  legal 
obligation  to  provide  commuter  service. 
Despite  this  change,  however,  45  U.S.C. 
744  was  retained.  Section  744(e),  as 
noted,  required  Conrail  to  provide  rail 
passenger  service  if  a  subsidy  is  paid 
under  regulations  issued  by  RSPO. 

Second,  section  1137  of  NERSA 
amended  the  Amtrak  Act  and  chartered 
Amtrak  Commuter.  Section  1137  was 
originally  codified  at  45  U.S.C.  581-91 
and  is  now  codified  at  49  U.S.C.  24501- 
06.  Under  section  24505(a)(1),  Amtrak 
Commuter  is  required  to  provide  the 
commuter  rail  passenger  service  that 
Conrail  was  obHgated  to  provide  under 
the  3R  and  4R  Acts.  Moreover,  under 
section  24505(a)(2),  Amtrak  Commuter 
may  provide  passenger  service  if  a 
commuter  authority  pays  the  avoidable 
costs  plus  a  reasonable  return  on  value 
less  the  revenues  from  the 


■  The  RSPO  subsidy  regulations  are  also 
referenced  in  45  U.S.C.  744(e). 

*  RSPO  originally  published  a  notice  of  proposed 
rulemaking  (NPR)  on  February  20,  1976,  in 
Standards  for  the  Computation  of  Commuter  Rail 
Passenger  Service  Subsidies,  Ex  Parte  No.  293  (Sub- 
No.  8).  On  May  16, 1976,  it  published  a  further  NPR 
(41  FR  201O4),  and  on  June  30, 1976,  it  published 
a  second  NPR  (41  FR  26936). 

'°  "NERSA  *   *   *  was  designed  essentially  to 
extricate  Conrail  from  its  fiscally  draining 
commitment  to  commuter  services  so  that  it  could 
concentrate  on  freight  services,  while  ensuring  the 
orderly  transfer  of  commuter  services  to  new,  viable 
providers."  Conrail  v.  Metropolitan  Transit 
Authority,  1996  U.S.  Dist.  Lexis  3519.  at  *4 
(S.D.N.Y.  1996). 


transportation.  RSPO  was  to  issue  the 

Tilations  for  such  payments. ' ' 
inally.  also  under  section  1137  and 
now  codified  at  49  U.S.C.  24505(e). 
Amtrak  Commuter  may  discontinue  rail 
passenger  service  on  60  days'  notice  if 
a  commuter  authority  does  not  offer  a 
subsidy  or  a  subsidy  payment  is  not 
paid  when  due.  Under  section 
24505(e)(2)  RSPO  was  directed  to 
prescribe  regulations  for  "the  necessary 
contents  of  the  notice  required  imder 
this  subsection." 

In  response  to  NERSA,  RSPO  issued 
an  NPR  in  Ex  Parte  No.  293  (Sub-No.  8), 
that  was  published  in  the  Federal 
Register  on  September  9,  1982  (47  FR 
39700).  RSPO  proposed  to  divide  the 
regulations  at  49  CFR  part  1127  (which 
then  contained  the  subsidy  standards) 
into  two  sections:  subpart  A  would 
contain  the  existing  subsidy  standards 
while  subpart  B  would  comprise  the 
new  discontinuance  notice  procedures. 

While  RSPO  proposed  new 
regulations  under  subpart  B  for 
discontinuance  notices,  it  did  not 
propose  any  changes  to  the  subsidy 
standards.  Instead,  the  NPR  implicitly 
proposed  to  adopt  the  subsidy  standards 
for  use  in  Amtrak  Commuter  cases: 
"After  January  1,  1983,  [Amtrak 
Commuter]  is  required  to  take  over  the 
commuter  operations  currently 
provided  by  Conrail  if  a  commuter 
authority  offers  a  subsidy  payment 
which  complies  with  RSPO's  Standards 
*   *   *  ."  (Emphasis  supplied;  citation 
omitted.)  Final  rules  were  adopted  in  a 
notice  published  in  the  Federal  Register 
on  Januarys,  1983  (48  FR  413). 

The  ICCTA  was  the  final  legislative 
action  applicable  to  these  regulations. 
As  noted,  under  49  U.S.C.  10501(c)(2). 
"the  Board  does  not  have  jurisdiction 
under  this  part  over  mass  transportation 
provided  by  a  local  governmental 
authority."  (Emphasis  supplied.) 
Moreover,  under  the  ICCTA.  sections 
10361  and  10362  concerning  RSPO  were 
repealed. 

As  indicated,  although  Conrail.  under 
45  U.S.C.  744a.  is  no  longer  obligated  to 
provide  commuter  passenger  service.  45 
U.S.C.  744(e)  has  not  been  repealed.  The 
ICCTA  did.  however,  eliminate  from 
section  744(e)  references  to  subsidy 
standards  set  by  RSPO.  For  example, 
before  the  ICCTA,  section  744(e)(4)(C) 
concerned  a  public  body  that  "offers  a 
rail  service  continuation  payment, 
pursuant  to  subsection  {c)(2)(A)  of  this 
section  and  regulations  issued  by 


"  Section  24505(b)(1)  provides  that  "(a) 
commuter  authority  making  an  offer  under 
subsection  (a)(2j  of  this  section  shall  *   *   *  (B) 
make  the  offer  according  to  regulations  the  Rail 
Services  Planning  Office  prescribes  under  section 
10362(b)  (5KA)  and  (6)  of  this  tiUe." 


(RSPO)  piu^uant  to  section  205(d)(5)  of 
this  Act  .**•••  (Emphasis  supplied.) 
The  ICCTA  removed  the  language 
pertaining  to  regulations  issued  by 
RSPO,  and  now  the  statute  simply 
describes  a  public  body  that  "offers  a 
rail  service  continuation  payment, 
pursuant  to  subsection  (c)(2)(A)  of  this 
section  .  *  *  *" 

On  the  other  hand,  the  ICCTA  did  not 
delete  references  in  the  Amtrak 
Commuter  statute  to  RSPO  regulations. 
Section  24505(b)(2)  still  states  that 
RSPO  "may  revise  and  update  the 
[subsidy)  regulations",  and  section 
24505(e)(2)  sUll  requires  RSPO  to 
prescribe  the  notice  of  discontinuance 
regulations. 

Part  1157  Regulations 

The  regulations  in  part  1157,  subpart 
A.  pertaining  to  the  determination  of 
commuter  rail  service  subsidies,  are 
detailed  and  long.  The  subsidy 
standards  prescribe  various 
responsibilities  for  RSPO.  Under 
§  1157.3(d)(4),  upon  request  of  either 
party,  RSPO  will  mediate  disputes  about 
the  subsidy  agreement,  the  subsidy 
standards,  and  certain  plans.  Under 
§  1157.4,  parties  desiring  an 
interpretation  of  the  standards  can  file 
a  written  petition;  RSPO  will  issue  an 
interpretation  imless  it  determines  that 
the  subsidy  standards  need  to  be 
amended,  in  which  case  it  will  institute 
a  rulemaking  proceeding.  Under 
§  1157.7(d),  in  an  impasse  over  joint 
special  studies,  either  party  may  submit 
the  dispute  to  RSPO  for  resolution. 
Finally,  under  §  1157.3(f),  the 
subsidized  carrier  is  to  submit  financial 
status  reports  to  RSPO. 

The  regulations  at  49  CFR  part  1157. 
subpart  B,  implement  the  statutory 
requirement  of  section  24505(e)  that  the 
contents  of  an  Amtrak  Commuter 
discontinuance  notice  be  prescribed. 
The  regulations  repeat  the  statutory 
criteria  that  Amtrak  Commuter  can 
discontinue  service  on  60  days'  notice  if 
it  is  not  offered  a  subsidy  or  a  subsidy 
is  not  paid  when  due.  The  regulations 
prescribe  the  form  and  content  of  the 
notice  and  method  of  posting.  They  also 
require  that  the  notice  be  served  on  the 
subsidizer,  governor,  designated  state 
agency,  RSPO,  and  Amtrak. 

Discussion  and  Conclusions 

The  changes  made  by  the  ICCTA 
require  us  to  reexamine  part  1157.  We 
note  that  these  regulations  were  issued 
by  an  office  (RSPO)  that  has  been 
abolished.  They  provide,  moreover,  for 
continuing  responsibilities  by  that 
office,  particularly  in  subpart  A 
(mediation,  issuing  interpretations). 
Thus,  at  a  minimum,  the  regulations 
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must  be  modified  to  remove  the 
references  to.  and  continuing  duties  of, 
RSPO.  In  subpart  B,  RSPO's  only 
function  was  to  receive  a  copy  of  the 
notice,  and  this  responsibility  can  be 
easily  eliminated. 
The  Federal  Circuit  has  recently  held: 

"When  a  statute  has  been  repealed,  the 
regulations  based  on  that  statute 
automalically  lose  their  vitality.  Regulations 
do  not  maintain  an  independent  life, 
defeating  the  statutory  change."  Aemlineas 
Ai^ntinasv.  U.S..  77  F.3d  1564. 1575  (Fed. 
Cir.  1996). 

The  broader  issue,  however,  is  whether 
the  remaining  regulations  have  a 
validity  independent  of  the  existence  of 
RSPO  and  the  jurisdiction  of  the  Board. 
While  the  ICCTA  deleted  the  RSPO 
references  at  45  U.S.C.  744(e)  pertaining 
to  Conrail,  49  U.S.C.  24505(b)  still 
incorporates  RSPO  subsidy  regulations 
in  the  requirements  for  an  offer  to 
provide  subsidy  to  Amtrak  Commuter. 
We  also  note  that  under  49  U.S.C. 
10501(c)(2)  the  Board  does  not  have 
jurisdiction  over  mass  transportation 
provided  by  a  local  government 
authority.  On  its  face,  this  restriction 
appears  to  eliminate  our  authority  to 
modify,  or  resolve  disputes  under,  the 
subsidy  and  notice  regulations.'^ 
Nonetheless,  it  can  be  argued  that  there 
is  still  a  need  for  the  regulations,  which, 
because  of  their  utility,  are  "frozen  in 
time"  (at  least  until  further  statutory 
changes  aire  made).  We  seek  conunent 
on  these  issues. 

The  Board  preliminarily  concludes 
that  the  removal  of  the  rule,  if  adopted, 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 


"Under  laction  lOSOl(cMlNA)  (i)  and  (ii).  the 
tenn  "local  govenunenUl  authority"  has  two 
meanings.  First,  it  takes  the  definition  of  49  U.S.C. 
3302(a|(6):  State  political  subdivision,  an  authority 
of  a  state  or  political  subdivision,  an  Indian  tribe, 
or  a  public  corporation,  commission  or  board 
established  under  state  law.  It  also  "includes  a 
person  or  entity  that  contracts  with  the  local 
governmental  authority  .  *   '   *"  Section 
10501(c)(l)(AHiil  Under  section  10501(c)(1)(B), 
"Mass  transportation"  means  the  rail  services 
described  in  section  S302(a)(7):  transportation 
providing  regular  and  continuing  general  or  specific 
public  transportation. 

By  comparison,  section  24SOt(aX2)  states  that 
Amtrak  Commuter  "provides  by  contract  commuter 
rail  passenger  transportation  for  a  commuter 
authority."   '   *"  TTie  terms  "commuter  authority" 
and  "commuter  rail  passenger  transportation"  are 
similar  to  "local  governmental  authority"  and 
"mass  transportation".  Under  49  U.S.C.  24102(4). 
commuter  authority  is  defined  as  "a  State,  local,  or 
regional  entity  established  to  provide,  or  make  a 
contract  providing  for,  commuter  rail  passenger 
transportation."  Under  section  24102(5).  commuter 
rail  passenger  transportation  is  "short-haul  rail 
passenger  transportation  in  metropolitan  and 
suburtMn  areas  usually  having  reduced  fare, 
multiple-ride,  and  commuter  tickets  and  morning 
and  evening  peak  period  operations."  Thus,  under 
either  definition,  the  Board  appears  to  have  no 
jurisdiction  over  such  activities. 


The  rule  removal  will  lessen  the  filing 
requirements  of  rail  passenger  carriers. 
Any  harm  to  passengers  that  are 
considered  small  entities  would  be 
minimal  and,  in  any  event,  are  required 
by  law.  The  Board,  however,  seeks 
comments  on  whether  there  would  be 
effects  on  small  entities  that  should  be 
considered. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1157 

Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

Decided:  June  2, 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  WilUams, 

Secretary. 

PART  1157— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49.  chapter  X  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  removing  part  1157. 

|FR  Doc.  97-15266  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Status  Reviews 
for  the  Alexander  Archipelago  Wolf 
and  the  Queen  Charlotte  Goshawk 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  stattis  reviews; 

reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  is  reopened  on  the 
rangewide  status  reviews  for  the 
Alexander  Archipelago  wolf  (Canis 
lupis  ligoni)  and  the  Queen  Charlotte 
goshawk  [Accipiter  gentilis  laingi)  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  solicits  any 
information,  data,  comments,  and 
suggestions  from  the  public,  other 
government  agencies,  the  scientific 
community,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species. 

DATES:  Comments  and  data  from  all 
interested  parties  must  be  received  by 


July  28. 1997  to  be  included  in  the 
findings. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning 
these  status  reviews  should  be  sent  to 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Field 
Office.  3000  Vintage  Blvd..  Suite  201, 
Juneau.  Alaska  99801-7100. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lindell,  at  the  above  address,  or  by 
calling  907/586-7240. 

SUPPLEMENTARY   s-       maTION: 

Background 

Alexander  Archipelago  Wolf 

On  December  17, 1993.  the  Service 
received  a  petition  to  list  the  Alexander 
Archipelago  wolf  as  threatened  imder 
the  Act.  &om  the  Biodiversity  Legal 
Foimdation,  Eric  Holle,  and  Martin 
Berghoffen.  On  May  20,  1994.  the 
Service  announced  a  90-day  finding  (59 
FR  26476)  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted, 
and  opened  a  public  comment  period 
until  October  1,  1994  (59  FR  26476  and 
59  FR  44122).  The  Service  issued  its  12- 
month  finding  that  listing  the  Alexander 
Archipelago  wolf  was  not  warranted  on 
February  23,  1995  (60  FR  10056). 

On  February  7,  1996,  the  Southwest 
Center  for  Biological  Diversity, 
Biodiversity  Legal  Foundation.  Save  the 
West.  Save  America's  Forests.  Native 
Forest  Network.  Native  Forest  Council, 
Eric  Holle,  Martin  Berghoffen.  and  Don 
Muller  filed  suit  in  the  United  States 
Court  for  the  District  of  Columbia 
challenging  the  Service's  not  warranted 
finding.  The  complaint  stated  that  the 
Service  had  based  its  not  warranted 
finding  on  proposed  changes  to  the 
USD  A  Forest  Service's  Tongass  Land 
Management  Plan,  although  there  was 
no  commitment  that  those  proposed 
changes  would  be  adopted  in  the  final 
version.  On  October  9. 1996,  the  United 
States  District  Coiut  remanded  the  12- 
month  finding  to  the  Secretary  of 
Interior,  instructing  him  to  reconsider 
the  determination  "on  the  basis  of  the 
current  forest  plan,  and  status  of  the 
wolf  and  its  habitat,  as  they  stand 
today'"  (96  CV  00227  DDC). 

Accordingly,  a  public  comment 
period  was  opened  on  December  5. 1996 
(61  FR  64497)  to  gather  all  new 
information  for  review.  It  was  extended 
until  April  4. 1997  through  three 
subsequent  notices  (61  FR  69065;  62  FR 
6930;  and  62  FR  14662).  The  Service  has 
reevaluated  the  petition  and  the 
literature  cited  in  the  petition,  reviewed 
the  Tongass  Land  Management  Plan  and 
other  available  literature  and 
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information,  and  consulted  with 
biologists  and  researchers 
knowledgeable  of  gray  wolves  in 
general,  and  the  Alexander  Archipelago 
wolf  in  particular.  The  1979  Tongass 
National  Forest  Land  Management  Plan, 
as  amended,  formed  the  basis  for 
evaluating  the  status  of  the  wolf  on  the 
Tongass  National  Forest.  On  May  23, 
1997,  the  USDA  Forest  Service  issued  a 
revised  Tongass  Land  Management 
Pltn.  Consequently,  the  review  of  the 
1979  Tongass  Land  Management  Plan 
no  longer  represented  the  "current" 
plan  as  specified  by  the  Court  ruling. 
The  Fish  and  Wildlife  Service  was, 
therefore,  granted  an  90-day  extension 
in  order  to  reevaluate  the  status  of  the 
wolf  under  the  provisions  of  the  1997 
Tongass  Land  Management  Plan. 

Queen  Charlotte  Goshawk 

On  May  9,  1994,  the  Fish  and  Wildlife 
Service  received  a  petition  dated  May  2, 
1994,  finom  the  Southwest  Center  for 
Biological  Diversity,  Greater  Gila 
Biodiversity  Project,  Biodiversity  Legal 
Foundation,  Greater  Ecosystem 
Alliance,  Save  the  West,  Save  America's 
Forests,  Native  Forest  Network,  Native 
Forest  Council,  Eric  Holle,  and  Don 
Muller,  to  list  the  Queen  Charlotte 
goshawk  as  endangered  pursuant  to  the 
Endangered  Species  Act.  The  petition 
was  based  largely  upon  the  present  and 
impending  impacts  to  the  Queen 
Charlotte  goshawk  caused  by  timber 
harvest  in  the  Tongass  National  Forest. 
On  August  26,  1994,  the  Service 
published  a  positive  90-day  finding  (59 
FR  44124)  that  substantial  information 
was  presented  in  the  petition  indicating 
that  the  requested  action  may  be 
warranted. 

In  accordance  with  the  Service's 
listing  petition  procedures,  the  positive 
90-day  finding  initiated  a  more 
thorough  12-month  evaluation,  and 
based  on  this  evaluation  the  Service 
detennined  on  May  19, 1995,  that  listing 
was  not  warranted.  Notice  of  this 
finding  was  published  on  June  29,  1995 
(60  FR  33784).  In  the  12-month  finding, 
the  Service  acknowledged  that 
continued  large-scale  removal  of  old- 
growth  forest  in  the  Tongass  National 
Forest  would  result  in  significant 
adverse  effects  on  the  Queen  Charlotte 
goshawk  in  southeast  Alaska;  however, 
at  that  time  the  Forest  Service  was 
revising  land  use  strategies  to  ensure 
goshawk  habitat  conservation.  The 
Service  believed  that  the  proposed 
actions  to  protect  goshawks  would 
preclude  the  need  for  listing. 

Or  November  17,  1995,  the  Southwest 
Center  for  Biological  Diversity, 
Biodiversity  Legal  Foundation,  Save  the 
West,  Save  America's  Forests,  Native 
Forest  Network,  Native  Forest  Council, 


Eric  Holle,  and  Don  MuUer  filed  a 
complaint  in  United  States  District 
Court,  District  of  Columbia,  against  the 
Department  of  the  Interior  and  the 
Service  for  their  refusal  to  list  the  Queen 
Charlotte  goshawk  or  designate  critical 
habitat.  The  concern  was  that  the 
Service  based  its  not  warranted  finding 
on  proposed  changes  to  the  Forest 
Service's  Tongass  Land  Management 
Plan,  although  there  was  no 
commitment  that  those  proposed 
changes  would  be  adopted  in  the  final 
version.  On  September  25, 1996,  the 
United  States  District  Court  remanded 
the  12-month  finding  to  the  Secretary  of 
Interior,  instructing  him  to  reconsider 
the  determination  "on  the  basis  of  the 
current  forest  plan,  and  status  of  the 
goshawk  and  its  habitat,  as  they  stand 
today"  (95  CV  02138  DDC). 

Accordingly,  a  public  comment 
period  was  opened  on  December  5,  1996 
(61  FR  64497)  to  gather  all  new 
information  for  review.  It  was  extended 
until  April  4,  1997  through  three 
subsequent  notices  (61  FR  69065;  62  FR 
6930;  and  62  FR  14662).  The  Service  has 
reevaluated  the  petition  and  the 
literature  cited  in  the  petition,  reviewed 
the  Tongass  Land  Management  Plan  and 
other  available  literature  and 
information,  and  consulted  with 
biologists  and  researchers 
knowledgeable  of  northern  goshawks  in 
general,  and  the  Queen  Charlotte 
goshawk  in  particular.  The  1979 
Tongass  National  Forest  Land 
Management  Plan,  as  amended,  formed 
the  basis  for  evaluating  the  status  of  the 
goshawk  on  the  Tongass  National 
Forest.  On  May  23.  1997,  the  USDA 
Forest  Service  issued  a  revised  Tongass 
Land  Management  Plan.  Consequently, 
the  review  of  the  1979  Tongass  Land 
Management  Plan  therefore,  no  longer 
represented  the  "current"  plan  as 
specified  by  the  Court  ruling.  The  Fish 
and  Wildlife  Service  was,  therefore, 
granted  an  90-day  extension  in  order  to 
reevaluate  the  status  of  the  goshawk 
under  the  provisions  of  the  1997 
Tongass  Land  Management  Plan. 

Comments  Requested 

Separate  findings  based  on  the  status 
reviews  will  be  issued  for  the  Alexander 
Archipelago  wolf  and  the  Queen 
Charlotte  goshawk  by  August  31. 1997. 
In  order  to  complete  these  status 
reviews,  the  Service  is  requesting  any 
information,  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  conununity,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species.  In  regard  to  the  1997 
Tongass  Land  Management  Plan,  the 
Service  is  only  interested  in  comments 


on  the  effects  of  the  1997  Tongass  Land 
Management  Plan  on  Alexander 
Archipelago  wolves  and  Queen 
Charlotte  goshawks. 

For  information  on  the  1997  Tongass 
Land  Management  Plan  and  Record  of 
Decision,  contact  Pamela  Finney,  by 
telephone  at  907/586-8726,  or  by 
writing  the  USDA  Forest  Service.  8465 
Old  Dairy  Road.  Juneau.  Alaska,  99801. 
Any  general  comments  on  the  Tongass 
Land  Management  Plan  may  be 
submitted  to  the  Forest  Service  at  that 
address. 

Authority 

The  authority  for  this  section  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  June  6,  1997. 

David  B.  Aikn. 

RegionaJ  Director,  Region  7,  Fish  and  WiJdlife 
Service. 

[PR  Doc.  97-15388  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
p.D.  120996A] 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat;  Public  IMeeting; 
Extension  of  Comment  Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  NMFS  announces  the 
extension  of  the  public  comment  period 
on  the  proposed  regulations  containing 
guidelines  for  the  description  and 
identification  of  essential  fish  habitat 
(EFH)  in  fishery  management  plans.  The 
public  comment  period  is  hereby 
extended  to  July  8.  1997,  to  give 
members  of  the  public  additional  time 
to  review  and  comment  on  the  proposed 
regulation.  NMFS  also  aimounces  its 
intent  to  hold  at  least  one  additional 
public  meeting  at  a  date,  time,  and 
location  to  be  announced  in  a  futiire 
notice.  This  meeting  is  added  to  provide 
an  additional  opportunity  for  public 
comment  on  the  EFH  proposed 
regulations. 

DATES:  Written  conmients  will  be 
accepted  on  or  before  July  8,  1997.  The 
date  of  the  additional  meeting  will  be 
announced  in  a  future  notice. 
ADDRESSES:  Comments  should  be 
addressed  to  Office  of  Habitat 
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Conservation.  Attention:  EFH.  NMFS, 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3282;  telephone:  301/713- 
2325.  The  location  of  the  additional 
public  meeting  will  be  announced  in  a 
future  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Crockett.  NMFS,  301/713-2325. 
SUPPLEMENTARY  INFORMATION: 

Backgroitnd 

NMFS  issued  proposed  regulations 
containing  guidelines  for  the 
description  and  identification  of  EFH  in 
fishery  management  plans,  adverse 
impacts  on  EFH.  and  actions  to  conserve 
and  enhance  EFH  on  April  23,  1997  (62 
FR  19723).  An  extension  of  the 
comment  period  was  published  on  May 
19.  1997  (62  FR  27214).  The  regulations 
would  also  provide  a  process  for  NMFS 
to  coordinate  and  consult  with  Federal 
and  state  agencies  on  activities  that  may 
adversely  affect  EFH.  The  guidelines  are 
required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
purpose  of  the  rule  is  to  assist  fishery 
management  councils  in  fulfilling  the 
requirements  set  out  by  the  Magnuson- 
Stevens  Act  to  amend  their  fishery 
management  plans  to  describe  and 
identify  EFH.  minimize  adverse  effects 
on  EFH,  and  identify  other  actions  to 
conserve  and  enhance  EFH.  The 
purpose  of  the  coordination  and 
consultation  provisions  is  to  specify 
procedures  for  adequate  consultation 
with  NMFS  on  activities  that  may 
adversely  affect  EFH. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  6,  1997. 
Jamea  P.  Buigess, 

Director,  Office  of  Habitat  Conservation, 

National  Marine  Fisheries  Service. 

(PR  Doc.  97-15360  Filed  6-«-97:  4:58  pm] 
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DEPARTMENT  OF  COMMERCE 

Nat  onai  Oceanic  and  Atmospheric 
A:-     iStration 

50  CFR  Part  622 

[LD.  052897C1 

South  Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Public  hearings;  request  for 
conmients. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  seven  public  hearings  on  Draft 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Snapper 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP)  and  its  draft  supplemental 
environmental  impact  statement  (draft 
SEIS). 

DATES:  Written  comments  will  be 
accepted  until  5  p.m.  on  July  11,  1997. 
The  hearings  will  be  held  from  June  17 
to  July  2. 1997.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  Written  comments  should 
be  sent:  By  mail  to  Bob  Mahood. 
Executive  Director,  South  Atlantic 
Fishery  Management  Council.  One 
Southpark  Circle.  Suite  306.  Charleston. 
SC  29407-4699;  via  fax.  South  Atlantic 
Fishery  Management  Council,  (803) 
769-4520;  or  via  email, 
safmc@noaa.gov.  Copies  of  the  draft 
amendment  and  SEIS  are  available  from 
Susan  Buchanan  at  803-571-4366.  The 
draft  amendment  and  SEIS  will  also  be 
available  to  the  public  at  the  hearings. 

The  hearings  will  be  held  in  Florida. 
Georgia.  South  Carolina,  and  North 
Carolina.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings  and  special  accommodations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan.  Public  Information 
Officer,  South  AUantic  Fishery 
Management  Council.  803-571-4366; 
Fax:  803-769-4520;  E-mail  address: 
safrnc9noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  public  hearings  on 
Draft  Amendment  9  to  the  FMP  and  the 
associated  draft  SEIS. 

Amendment  9  includes  management 
measures  that  would:  1.  Increase  the  red 
porgy  minimum  size  limit  from  12" 
(30.5  cm.)  total  length  (TL)  to  13"  (33 
cm)  TL  for  both  recreational  and 
commercial  fishermen,  and  establish  a 
recreational  bag  limit  of  two  red  porgy 
per  person  per  day; 

2.  Increase  the  black  sea  bass 
minimum  size  limit  from  8"  (20.3  cm) 
TL  to  10"  (25.4  cm)  TL  for  both 
recreational  and  commercial  fishermen, 
and  establish  a  recreational  bag  limit  of 
20  black  sea  bass  per  person  per  day; 

3.  Require  escape  vents  and  escape 
panels  with  degradable  fasteners  in 
black  sea  bass  pots; 

4.  Establish  measures  for  greater 
amberjack  that  will:  Prohibit  all  harvest 
in  excess  of  the  bag  limit  throughout  the 
exclusive  economic  zone  (EEZ)  of  the 
South  Atlantic  during  April  and  May; 
prohibit  sale  during  April  and  May; 
reduce  the  recreational  bag  limit  from 
three  to  one  greater  amberjack  per 


person  per  day;  and  prohibit  coring 
(removal  of  head  and  tail); 

5.  Increase  the  recreational  vermilion 
snapper  minimum  size  limit  from  10" 
TL  (25.4  cm)  to  12"  (30.5  cm)  TL; 

6.  Increase  the  gag  minimum  size 
limit  from  20"  (50.8  cm)  TL  to  24"  (61 
cm)  TL  for  both  recreational  and 
commercial  fishermen,  and  prohibit  all 
harvest  January  through  March; 

7.  Increase  tne  black  grouper 
minimum  size  limit  from  20"  (50.8  cn^ 
TL  to  24"  (61  cm)  TL  for  both 
recreational  and  commercial  fishermen; 

8.  Specify  that  within  the  current  five- 
fish  aggregate  grouper  bag  limit  (which 
includes  tilefish  and  excludes  jewfish 
and  Nassau  grouper),  no  more  than  two 
fish  may  be  gag  grouper  or  black 
grouper, 

9.  Establish  an  aggregate  recreational 
bag  limit  of  20  fish  per  person  per  day 
inclusive  of  all  snapper  and  grouper 
species  currently  not  under  a  bag  limit; 

10.  Specify  that  vessels  with  bottom 
longline  gear  aboard  may  only  possess 
snowy  grouper,  Warsaw  grouper, 
yellowedge  grouper,  misty  grouper, 
golden  tilefish.  blueline  tilefish.  and 
sand  tilefish;  and 

The  Council  is  also  evaluating  use  of 
one  or  more  of  the  following  measures 
to  reduce  fishing  mortalify,  in  addition 
to  the  species  specific  actions  listed 
above: 

(1)  Establish  a  variable  3-month 
closure  of  the  EEZ  for  all  temperate  mid- 
shelf  species  (TEMS)  in  the  snapper- 
grouper  management  unit.  Individual 
snapper-grouper  permit  holders  would 
be  allowed  to  choose  which  9  calendar 
months  ^eir  permits  would  be  effective. 
TEMS  species  consist  of  red  porgy. 
vermilion  snapper,  red  snapper, 
speckled  hind,  gag,  scamp,  red  grouper, 
gray  triggerfish,  white  grunt,  and  black 
grouper,  black  sea  bass  may  also  be 
included  in  the  TEMS  group. 

(2)  For  TEMS,  establish  an  aggregate 
quota  at  75  percent  of  the  1993-1995 
average  landings  (with  and  without 
black  sea  bass),  establish  a  2,000-lb 
(90&-kg)  trip  limit,  begin  the  fishing 
year  on  April  1,  and  close  the  fishery 
during  February; 

(3)  Establish  a  black  sea  bass  quota  at 
75  percent  of  the  1993-1995  average 
landings; 

(4)  Establish  by  framework  regulatory 
adjustment  procedure  closed  seasons  to 
achieve  reductions  in  TEMS  species 
(with  and  without  black  sea  bass)  of  not 
less  than  25  percent  of  the  1993-1995 
average  landings. 

The  hearings  will  begin  at  7  p.m.  and 
will  end  when  all  business  is 
completed.  Staff  members  will  be 
available  at  the  hearing  locations  from  6 
p.m.  to  7  p.m.  (1  hour  before  the 
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iiecirii]g.sj  lo  answer  quesuons  pertaining 
to  Amendment  9. 

The  dates  and  locations  are  scheduled 
as  follows: 

1.  Tuesday,  June  17, 1997-Pier  House 
Resort,  One  Duval  Street,  Key  West,J="L; 
telephone:  305-296-4600;  1-800-327- 
8340; 

2.  Tuesday,  June  24, 1997~Comfort 
Inn,  5308  New  Jesup  Hwy,  Brunswick, 
GA;  telephone:  912-264-6540; 

3.  Wednesday,  June  25, 1997-Ramada 
Inn  Daytona  Speedway,  1798  W 
International  Speedway  Blvd,  Daytona 
Beach  FL;  telephone:  904-255-2422; 


4.  Thursday,  June  26,  1997--lioli(lay 
Inn  On  The  Oceanfront,  1350  S  Ocean 
Blvd,  Pompano  Beach,  FL;  telephone: 
954-941-7300; 

5.  Friday,  Jime  30, 1997-Sheraton 
Atlantic  Beach,  Salter  Path  Road, 
Atlantic  Beach,  NC;  telephone:  919-240- 
1155; 

6.  Tuesday,  July  1,  1997-Holiday  Inn 
Wilmington,  4903  Market  Street, 
Wilmington,  NC;  telephone:  910-799- 
1440; 

7.  Wednesday,  July  2,  1997~Town  & 
Coimtry  Inn,  2008  Savannah  Hwy, 
Charleston,  SC;  telephone:  803-571- 
1000. 


These  mee'angs  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  of&ce 
(see  ADDRESSES)  by  June  9,  1997. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  9, 1997. 
Brace  C  Morehead, 
Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  97-15439  Filed  6-11-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Advisory  Council  Meeting 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTKW:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday,  June 
20.  1997.  The  meeting  will  be  held  in 
the  Green  Room,  Third  Floor,  at  the 
Ariel  Rios  Building,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  D.C.,  beginning 
at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  F*resident  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior  and 
Agriculture;  the  heads  of  four 
designated  Federal  agencies;  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome. 

n.  Chairman's  Report. 

nL  Report  of  the  Task  Force  on  Regulations — 

Consideration  of  Proposed  Regulation  for 

Adoption. 

IV.  Affordable  Housing  Policy — Presentation 

and  Discussion. 

V.  Preservation  Policy  Issues. 

VI.  Executive  Director's  Report. 
Vn.  New  Business. 

Vm.  Executive  Session. 
DC.  Adjourn. 


Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave.,  NW., 
Room  809,  Washington.  D.C..  202-606-8503. 
at  least  seven  (7)  days  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director.  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave., 
NW..  #809,  Washington.  DC  20004. 

Dated:  June  9,  1997. 
John  M.  Fowler, 
Acting  Executive  Director. 
|FR  Doc.  97-15420  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  97-045-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Infonnation 
Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  approval  of  information 
collections  that  it  uses  in  preventing  the 
introduction  and  spread  of  livestock  and 
poultry  diseases  through  the 
importation  into  the  United  States  of 
restricted  and  controlled  materials. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  11, 1997. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  97-045-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  97-045-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 


and^dependence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  regulations  to 
prevent  the  introduction  and  spread  of 
livestock  and  poultry  diseases  through 
the  importation  into  thellnited  States  of 
restricted  and  controlled  materials, 
contact  Dr.  Gary  Colgrove,  Chief  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS.  APHIS.  4700  River 
Road,  Unit  38,  Riverdale,  MD  20737- 
1231,  (301)  734-3276;  or  e-mail: 
GColgrovedaphis.usda.gov.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5086. 

SUPPLEMENTARY  INFORMATION: 

Title:  Importation  of  Restricted  and 
Controlled  Animal  and  Poultry  Products 
and  Byproducts,  Organisms,  and 
Vectors  into  the  United  States. 

OMB  Number:  0579-0015. 

Expiration  Date  of  Approval:  August 
31, 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  United  States 
Department  of  Agriculture  restricts  and 
controls  the  importation  of  certain 
animal  and  poultry  products  and 
byproducts,  organisms,  and  vectors  to 
prevent  the  introduction  and  spread  of 
livestock  and  poultry  diseases  into  the 
United  States. 

To  do  this,  we  must  collect 
information  from  a  variety  of 
individuals,  both  within  and  outside  the 
United  States,  who  are  involved  in 
handling,  transporting,  and  importing 
these  items.  Collecting  this  information 
is  critical  to  our  mission  of  ensuring  that 
these  imported  items  do  not  present  a 
disease  risk  to  the  livestock  and  poultry 
populations  of  the  United  States. 

If  these  information  collections  are 
not  conducted,  the  United  States  will  be 
at  increased  risk  of  an  exotic  disease 
incursion.  The  introduction  of  such 
diseases  as  rinderpest,  foot-and-mouth 
disease,  hog  cholera,  African  swine 
fever,  swine  vesicular  disease,  and 
exotic  Newcastle  disease  would  have  an 
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immeasurable  impact  upon  the  U.S. 
Hvestock  and  poultry  industries,  not 
only  in  the  area  of  animal  health,  but 
also  in  the  realm  of  international  trade. 

Collecting  this  information  requires 
us  to  use  a  number  of  fonns  and 
documents,  which  are  described  below. 
We  are  asking  the  Office  of  Management 
and  Budget  (OMB)  to  approve  our  use 
of  these  information  gathering  tools. 

The  following  forms  and  documents 
are  currently  in  use: 

VS  Form  16-25  [Application  for 
Approval  or  Report  of  Inspection  of 
Establishments  Handling  Restricted 
Animal  Byproducts  or  Controlled 
Materials)  is  a  dual  purpose  form.  It  is 
an  application  for  those  establishments 
requesting  approval  to  handle  restricted 
imported  animal  byproducts  and 
controlled  materials.  It  also  serves  as  a 
report  of  inspections  of  establishments 
to  ensure  that  restricted  and  controlled 
imports  are  being  handled  in 
compliance  with  our  requirements. 

VS  Form  16-26  (Agreement  for 
Handling  Restricted  Imports  of  Animal 
Byproducts  and  Controlled  Materials)  is 
a  form  signed  by  an  operator  of  an 
establishment  wishing  to  handle 
restricted  or  controlled  materials  in 
which  the  operator  agrees  to  comply 
with  all  requirements  for  handling  the 
restricted  and  controlled  materials. 

VS  Form  16-3  (Application  for  Permit 
to  Import  Controlled  Materials/Import 
or  Transport  Organisms  or  Vectors)  is 
the  application  and  agreement  form 
used  by  individuals  seeking  a  permit. 

Certain  sections  of  9  CFR  parts  94  and 
95  specify  that  various  categories  of 
animal  products,  byproducts,  and 
controlled  materials  may  be  imported 
into  the  United  States  if  authorization 
for  such  importation  has  been  granted 
by  the  Administrator,  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
Such  permission  is  given  only  when  the 
Administrator  is  satisfied  that  the 
importation  will  not  constitute  an 
undue  risk  to  U.S.  Uvestock  and  poultry. 

9  CFR  part  122  specifies  that 
organisms  that  present  a  disease  risk  to 
animals  or  poultry,  or  vectors  of  such 
disease  agents,  may  not  be  imported  or 
moved  interstate  without  a  permit 
issued  by  the  U.S.  Department  of 
Agriculture.  Part  122  specifies  that 
importers  must  obtain  such  permits 
prior  to  the  importation  or  interstate 
transport  of  the  organism  or  vector. 

Prospective  importers  make 
application  for  import  authorization  by 
completing  the  appropriate  sections  of 
VS  Form  16-3.  APHIS  personnel  must 
have  the  essential  data  concerning  the 
proposed  importation  in  order  to 
evaluate  the  request  and  determine  what 
safeguard  measures  are  appropriate  in 


each  case  and  to  advise  APHIS  port  and 
border  personnel  regarding  clearance  of 
arriving  shipments. 

Certificates.  Under  9  CFR  parts  94.  95, 
and  96,  certain  animal  and  poultry 
products  must  have  a  certificate  from 
the  national  government  of  the 
exporting  country  to  be  eligible  for 
importation  into  the  United  States. 
These  certificates  are  required  to  verify 
that  the  animal  or  poultry  products  meet 
the  sanitary  requirements  of  our 
regulations  (e.g.,  originated  from 
disease-free  animals  and  from  animals 
native  to  the  country  of  origin,  or  were 
prepared  in  a  certain  manner  in  an 
approved  establishment). 

The  certificate  accompanies  each 
shipment  to  the  United  States.  Upon 
arrival  of  the  shipment,  the  certificate  is 
presented  to  APHIS  port  insi>ectors  who 
evaluate  the  information  according  to 
the  permission  authorization  and  9  CFR 
parts  94,  95,  and  96. 

The  certificate,  signed  by  a  full-time 
salaried  veterinary  official  from  the 
country  of  origin,  or  other  authorized 
person,  provides  us  with  information 
that  enables  us  to  determine  whether  an 
article  meets  our  requirements  for 
importation. 

Seals.  Certain  animal  or  poultry 
products  and  byproducts  must  be 
shipped  in  sealed  containers  or  holds  to 
ensure  that  the  integrity  of  the  shipment 
is  not  violated.  The  seals  must  be 
numbered,  the  numbers  of  the  seals 
must  be  recorded  on  the  government 
certificate  that  accompanies  the 
shipment,  and  the  seals  must  not  have 
been  tampered  with.  USDA  inspectors 
at  the  port  of  entry  inspect  the  seals  and 
verify  that  the  seals  are  intact  and  that 
the  numbers  match  those  on  the 
certificates. 

Compliance  agreement,  recordkeeping 
requirements.  Certain  animal  or  poultry 
products  and  byproducts  are  required  to 
be  processed  in  a  certain  manner  in  an 
establishment  in  a  foreign  country 
before  being  exported  to  the  United 
States.  We  require  an  official  of  the 
processing  plant  to  sign  a  written 
agreement  prepared  by  APHIS.  By 
signing  this  agreement,  this  official 
certifies  that  the  animal  products  being 
exported  to  the  United  States  have  been 
processed  in  a  manner  approved  by 
USDA,  and  that  adequate  records  of 
these  exports  are  being  maintained. 

Marking  requirements.  Before  certain 
animal  products  may  enter  the  United 
States,  they  must  be  marked,  with  an 
ink  stamp  or  brand,  to  indicate  that  the 
products  have  originated  from  an 
approved  meat  processing  establishment 
and  have  been  inspected  by  appropriate 
veterinary  authorities.  The  mark  is 


applied  to  the  meat  prouun  oy 
processing  plant  persoimel. 

The  following  forms  and  docimients 
were  proposed  for  use  in  APHIS  Docket 
No.  94-106-1,  "hnportation  of  Animals 
and  Animal  Products"  (61  FR  16978- 
17105),  and  were  given  preliminary 
approval  under  OMB  control  number 
0579-0015.  Although  these 
requirements  may  change  (a  final  rule 
has  not  yet  been  published),  we  are 
seeking  a  continuation  of  the 
preliminary  approval. 

Foreign  meat  inspection  certificate  for 
importation  of  fresh  meat  from  FMD  or 
rinderpest,  risk  class  R2  regions.  This 
certificate,  completed  by  a  veterinary 
official  of  the  exporting  region,  certifies 
that  the  meat  product  has  originated 
from  a  region  that  has  been  assigned  to 
an  R2  risk  class. 

Foreign  meat  inspection  certificate  for 
importation  of  fresh  meat  from  FMD  or 
Rinderpest,  risk  class  R3  regions.  This 
certificate,  completed  by  a  veterinary 
official  of  the  exporting  region,  certifies 
that  the  meat  product  has  originated 
from  a  region  that  has  been  assigned  to 
an  R3  risk  class. 

Certification  of  a  national  government 
for  importation  of  pork  or  pork  products 
from  a  swine  vesicular  disease-free 
region.  This  is  a  statement,  completed 
by  a  government  official  of  an  exporting 
region,  certifying  the  U.S.  destined  pork 
or  pork  products  originated  in  a  region 
that  is  free  from  swine  vesicular  disease. 

Cleaning  and  disinfecting  methods. 
This  is  a  letter  from  veterinary  officials 
of  an  exporting  region  stating  that 
appropriate  cleaning  and  disinfecting 
methods  have  been  applied  to  trucks, 
railroad  cars,  or  other  means  of 
conveyance  used  to  transport  certain 
animal  products  destined  for  the  United 
States. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  these 
information  collection  activities.  We 
need  this  outside  input  to  help  us 
accomplish  the  following: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validify  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  qualify,  utilify,  and 
clarify  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
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appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .45176  hours  per 
response. 

Respondents:  Importers,  shippers, 
foreign  animal  health  authorities. 

Estimated  Number  of  Respondents: 
8,955. 

Estimated  Numbers  of  Responses  per 
Respondent:  11.63. 

Estimated  Total  Annual  Burden  on 
Respondents:  47,049  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  5th  day  of 
June  1997. 
Bobby  R.  Acord. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  97-15437  Filed  &-11-97;  8:45  am] 

BILUNG  CODE  M10-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[1D91 8-1 61 0-00-UCRB] 

Interior  Columbia  Basin  Ecosystem 
Management  Project 

AGENCIES:  Forest  Service,  USD  A;  Bureau 
of  Land  Management,  USDL 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statements. 

summary:  The  USDA,  Forest  Service 
and  USD!,  Bureau  of  Land  Management 
(BLM)  have  prepared  two  draft 
environmental  impact  statements  (EISs) 
(the  Eastside  Draft  Environmental 
Impact  Statement  and  the  Upper 
Columbia  River  Basin  Draft 
Environmental  Impact  Statement)  as 
part  of  the  Interior  Columbia  Basin 
Ecosystem  Management  Project 
(Project).  The  proposed  action  of  the 
Project  is  to  develop  a  scientifically 
sound,  ecosystem-based  strategy  for 
management  of  the  lands  under  the 
jurisdiction  of  the  Forest  Service  and 
BLM  in  the  Project  area.  The  Project 
area  includes  lands  east  of  the  crest  of 
the  Cascade  Mountains  within  the 
Columbia  River  basin  (with  the 
exception  of  those  National  Forest 
System  lands  within  the  Greater 
Yellowstone  Ecosystem)  and  the 
Klamath  and  Great  Basins  within  the 


State  of  Oregon.  The  Eastside  Draft  EIS 
applies  to  approximately  30  million 
acres  of  Forest  Service-  and  BLM- 
administered  lands  within  Oregon  and 
Washington.  The  Upper  Columbia  Rover 
Basin  Draft  EIS  applies  to  approximately 
42  million  acres  of  Forest  Service-  and 
BLM-administered  lands  within  the 
Columbia  River  basin  in  Idaho. 
Montana.  Wyoming,  Utah,  and  Nevada. 
These  draft  EISs  are  based,  in  part,  on 
the  work  of  the  Science  Integration 
Team  of  the  Interior  Columbia  Basin 
Ecosystem  Management  Project, 
summarized  in  the  Integrated  Scientific 
Assessment  for  Ecosystem  Management 
in  the  Interior  Columbia  Basin  and 
Portions  of  the  Klamath  and  Great 
Basins,  USDA  Forest  Service,  Pacific 
Northwest  Research  Station,  Portland, 
OR.  September,  1996. 

Both  draft  EISs  describe  and  analyze 
two  "no  action"  alternatives  and  five 
"action"  alternative  intended  to  respond 
to  the  statement  of  purpose  of,  and  need 
for.  the  Project  and  to  the  issues 
identified  through  public  scoping. 
The  Record  of  Decision  that  will 
eventually  complete  the  National 
Environmental  Policy  Act  process  of 
which  these  two  draft  EISs  are  a  part, 
may  amend  Forest  Service  Regional 
Guides  and  is  expected  to  amend 
existing  Forest  Service  Land  and 
Resource  Management  Plans  and  BLM 
Resource  Management  Plans  and 
Management  Framework  Plans  in  the 
Project  area  by  the  adoption  of  an 
ecosystem-based  management  strategy. 
DATES:  A  120-day  comment  period 
begins  with  the  publication  in  the 
Federal  Register  of  the  Environmental 
Protection  Agency's  notice  of  the  filing 
of  these  two  draft  EISs.  Comments  on 
the  draft  EISs  must  be  submitted  or 
postmarked  no  later  than  October  6. 
1997.  Those  who  do  not  comment  on 
one  or  both  of  the  draft  EISs  or 
otherwise  participate  in  this  EIS  process 
may  have  limited  options  to  appeal  or 
protest  the  final  decision.  Public 
outreach  to  explain  the  draft  EISs  and  to 
assist  the  public  with  commenting  on 
the  two  draft  documents  will  be 
conducted  throughout  the  Project  area 
during  the  comment  period.  Notice  of 
dates  and  locations  of  these  efforts  will 
be  given  through  mailings  and  local 
media. 

ADDRESSES:  Copies  of  the  Eastside  Draft 
EIS  may  be  obtained  from  ICBEMP,  112 
E.  Poplar  SU«et,  Walla  Walla,  WA  99362 
or  by  calling  (509)  522-4030.  Copies  of 
the  Upper  Columbia  River  Basin  Draft 
EIS  may  be  obtained  from  ICBEMP,  304 
N.  8th  Street.  Room  250,  Boise,  ED  83702 
or  by  calling  (208)  334-1770,  ext.  123. 
The  Draft  EISs  will  also  be  available  in 


late  June  via  the  internet  (http:// 
www.icbemp.gov). 

Comments  on  the  Eastside  draft  EIS 
should  be  submitted  in  writing  to 
ICBEMP,  112  East  Poplar  Street,  P.O. 
Box  2076,  Walla  Walla,  WA  99362. 
Comments  on  the  Upper  Columbia  River 
Basin  draft  EIS  should  be  submitted  in 
writing  to  ICBEMP,  304  N.  8th  Street. 
Room  250,  Boise,  ID  83702.  If  your 
comments  are  in  regard  to  both  draft 
EISs,  they  may  be  sent  to  either  office. 
Comments  may  also  be  made 
electronically  by  accessing  the  Project 
home  page  (http://www.icbemp.gov), 
where  a  comment  form  will  be  available 
by  late  June  for  submitting  comments. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
addresses  during  regular  business  hours 
(7:30  a.m.  to  4:30  p.m.  at  Walla  Walla 
and  8:00  a.m.  to  5:00  p.m.  at  Boise, 
Monday  through  Friday,  except 
holidays),  and  may  be  published  as  part 
of  the  final  environmental  impact 
statement.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
bom  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comments. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
bom  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  may  not  have 
standing  to  appeal  the  decision  under 
36  CFR  217  (Forest  Service)  or  standing 
to  protest  the  proposed  decision  under 
43  CFR  1610.5-2  (Bureau  of  Land 
Management). 

FOR  FURTHER  INFORMATION  CONTACT: 
EIS  Team  Leader  Jeff  Walter,  304  N.  8th 
Street,  Room  250.  Boise.  ID  83702, 
telephone  (208)  334-1770  or  EIS  Deputy 
Team  Leader  Cathy  Humphrey,  112  East 
Poplar  Street,  P.O.  Box  2076,  Walla 
Walla,  WA  99362,  telephone  (509)  522- 
4030. 

SUPPLEMENTARY  INFORMATiON:  The 
Statement  of  the  purpose  of.  and  need 
for,  the  proposed  action  (development 
of  a  scientifically  sound,  ecosystem- 
based  management  strategy)  is  key 
information.  The  purpose  and  need, 
along  with  the  issues  identified  through 
public  scoping,  framed  the  alternative 
management  strategies  considered  in 
these  two  Draft  EISs.  The  purpose  and 
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need  also  provide  guideposts  for 
selection  of  a  preferred  alternative. 

The  purpose  of  this  action  is  to  create 
a  coordinated  approach  and  to  select  a 
management  strategy  that  best  achieves 
a  combination  of  the  following:  (1) 
Restore  and  maintain  long-term 
ecosystem  health  and  ecological 
integrity.  (2)  Support  economic  and/or 
social  needs  of  people,  cultures,  and 
communities,  and  provide  sustainable 
and  predictable  levels  of  products  and 
services  from  lands  administered  by  the 
Forest  Service  or  BLM,  including  fish, 
wildlife,  and  native  plant  commimities. 
(3)  Update  or  amend  current  Forest 
Service  and  BLM  management  plans 
with  long-term  direction  primarily  at 
the  regional  and  sub-regional  levels.  (4) 
Emphasize  adaptive  management  over 
the  long  term.  (5)  Provide  consistent 
direction  at  regional  and  sub-regional 
levels  that  will  assist  managers  in 
making  project  decisions  at  a  local  level 
in  the  context  of  broader  ecological 
considerations.  (6)  Help  restore  and 
maintain  habitats  and  viability  of  plant 
and  animal  species,  especially  for 
threatened,  endangered,  and  candidate 
species  and  of  special  interest  to  Tribes. 
This  would  be  done  primarily  by 
moving  toward  desired  ranges  of 
landscape  conditions  on  a  sub-regional 
and  regional  basis.  (7)  Provide 
opportunities  for  cultural,  recreational, 
and  aesthetic  experiences.  (8)  Replace 
interim  direction  (PACFISH,  INFISH. 
and  Eastside  screens]  primarily  with 
ecosystem-based  long-term,  regional  and 
subregional  strategies,  to  provide  a 
broader  context  for  local  direction.  (9) 
Identify  where  current  policy, 
regulation,  or  law  may  act  as  barriers  to 
implementing  the  strategy  or  achieving 
desired  conditions. 

The  need  for  this  action  is  to  restore 
and  maintain  long-term  ecosystem 
health  and  ecological  integrity;  and  to 
support  the  economic  and/or  social 
needs  of  people,  cultures,  and 
communities,  and  sustainable  and 
predictable  levels  of  goods  and  services 
from  National  Forest  System  and  Bureau 
of  Land  Management  lands. 

Using  the  issues  identified  through 
public  scoping  to  establish  the  scope  of 
the  alternatives,  the  interdisciplinary 
team  developed  five  action  alternatives 
intended  to  respond  to  the  statement  of 
the  purpose  and  need.  Alternatives  1 
and  2  are  variations  of  "no  action". 
Alternatives  3  through  7  are  alternative 
ecosystem-based  management  strategies. 
The  themes  of  the  seven  alternatives  are 
as  follows: 

Alternative  1 :  Continues  management 
specified  under  existing  Forest  Service 
or  BLM  land-use  lands. 


Alternative  2:  Applies  recent  interim 
dfrection  (PACFISH,  INFISH.  and 
Eastside  Screens  as  the  long-term 
strategy  for  lands  administered  by 
Forest  Service  or  BLM.  All  other 
direction  from  existing  plans  would 
continue.  Direction  in  Alternative  1 
would  apply  to  areas  not  covered  by 
interim  direction. 

Alternative  3:  Updates  existing  Forest 
Service  or  BLM  plans  in  response  to 
changing  conditions.  Minimizes 
changes  to  local  plans,  addressing  only 
priority  conditions  that  most  hinder 
effectiveness  or  legal  conditions. 
Provides  a  broader  dimension  and  more 
integrated  management  regarding 
priority  large-scale  issues  than 
Alternatives  1  or  2. 

Alternative  4:  Aggressively  restores 
ecosystem  health  through  active 
management  using  an  integrated 
ecosystem  management  approach. 
Priority  is  placed  on  forest,  rangeland, 
and  watershed  health.  Actions  are 
designed  to  produce  economic  benefits 
whenever  practical.  Alternative  4  is  the 
agencies'  preferred  alternative. 

Alternative  5:  Emphasizes  production 
of  goods  and  services  consistent  with 
ecosystem  management  principles. 
Areas  are  targeted  for  specific  uses 
based  on  biological  capability  and 
economic  efficiency.  Other  uses  may 
occur  but  conflicts  would  be  resolved  in 
favor  of  the  priority  use. 

Alternative  6:  Emphasizes  an  adaptive 
management  approach  to  restore  and 
maintain  ecosystems  while  providing 
for  social  and  economic  needs.  Takes  a 
slower,  more  cautious  approach  than 
other  alternatives  and  implies  the  use  of 
experimental  processes,  local  research, 
and  extensive  monitoring. 

Alternative  7:  Emphasizes  reducing 
risks  to  ecological  integrity  and  species 
viability  by  establishing  a  system  of 
reserve  lands  administered  by  the  Forest 
Service  or  Bureau  of  Land  Management. 
Reserves  are  selected  for  representation 
of  vegetation  and  rare  animal  species. 
Management  activities  are  limited 
within  reserves  and  are  similar  to 
Alternative  3  outside  reserves. 

Dated:  June  6, 1997. 
Nancy  Graybeal, 
Deputy  Regional  Forester 

Dated:  June  6, 1997. 
William  L.  Bradley, 

Deputy  State  Director  for  Resource  Planning. 
Use  and  Protection. 

(FR  Doc.  97-15379  Filed  6-11-97;  8:45  ami 
BHJJNQ  CODE  4310-1 1-M,  4310-QG-4I 


AMERICAN  BATTLE  MONUMENTS 
COMMISSION 

Performance  Review  Board 
Appointments 

AGENCY:  American  Battle  Monuments 

Commission. 

ACTION:  Notice  of  performance  review 

board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
American  Battle  Monuments 
Commission  Performance  Review 
Board.  The  publication  of  these 
appointments  is  required  by  Section 
405(a)  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454,  5  U.S.C 
4314(c)(4). 

DATES:  These  appointments  are  effective 
asof  1  May  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Theodore  Gloukhoff, 
Director  of  Persormel  and 
Administration,  American  Battle 
Monuments  Commission,  Suite  5119,  20 
Massachusetts  Avenue,  NW., 
Washington  DC  20314,  Telephone 
Number:  (202)  761-1311. 

American  Battle  Monuments 
Commission  SES  Performance  Review 
Board— 1997/1998 

William  E.  Roper,  Ph.D.,  P.E.,  Assistant 
Director,  Research  and  Development 
(Qvil  Works).  U.S.  Army  Corps  of 
Engineers 

John  P.  D'Aniello,  P.E.,  Deputy  Director 
of  Civil  Works,  U.S.  Army  Corps  of 
Engineers 

William  A.  Brown,  Sr.,  Chief  Programs 
Management  Division,  Directorate  of 
Military  Programs,  U.S.  Army  Corps 
of  Engineers 

Theodore  Gloukhoff, 

Director,  Personnel  and  Administration. 

IFR  Doc.  97-15363  Filed  6-11-97;  8:45  am] 

BILUNG  CODE  6120-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  trie  Alabama  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alabama  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  June  26, 
1997,  at  the  Paramount  High  School, 
County  Road  17,  Boligee,  AL  35443.  The 
purpose  of  the  meeting  is  to  bold  a 
community  forum  on  race  relations  in 
Boligee  and  Greene  county. 
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Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenidns,  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  5, 1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-15364  Filed  6-11-97;  8:45  am) 
BiUJNG  CODE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  052097A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Availability  of  a 
Limited  Entry  Permit 

AGENCY:  National  Marine  Fisheries 

Serve  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Availability  of  a  limited  entry 

permit. 

SUMMARY:  The  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  (Regional  Administrator)  has 
determined  that  one  new  permit,  or 
possibly  two  permits,  may  be  available 
for  the  Northwestern  Hawaiian  Islands 
(NWHI)  bottomfish  limited  entry  fishery 
(Ho'omalu  Zone).  Under  the  regulations 
implementing  the  Fishery  Management 
Plan  for  Bottomfish  and  Seamount 
Groundfish  Fisheries  of  the  Western 
Pacific  Region  (FMP),  new  permits  may 
be  issued  when  the  Regional 
Administrator  has  determined,  in 
consultation  with  the  Western  Pacific 
Fishery  Management  Council  (Council), 
that  bottomfish  stocks  in  the  Ho'omalu 
Zone  are  able  to  support  additional 
fishing  effort.  The  purpose  of  this 
notification  is  to  inform  all  potential 
applicants  that  applications  are  being 
accepted. 

DATES:  Applications  must  be  filed  no 
later  than  July  28, 1997. 
ADDRESSES:  Applications  may  be 
obtained  from,  and  completed 
applications  must  be  sent  to,  the  Pacific 
Area  Office,  Southwest  Region,  NMFS, 


2570  Dole  Street.  Room  106,  Honolulu, 
HI  96822-2396. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  NMFS,  (808)  973-2985. 
or  Svein  Fougner,  NMFS,  (562)  980- 
4034. 

SUPPLEMENTARY  INFORMATION:  Under 
regulations  implementing  Amendment  2 
(53  FR  29907,  August  9,  1988)  to  the 
FMP,  which  established  the  limited 
access  program  for  the  NWHI,  the 
Regional  Administrator,  Southwest 
Region,  in  consultation  with  the 
Council,  may  allow  new  entry  into  the 
limited  access  area  (Ho'omalu  Zone)  of 
the  NWHI  bottomfish  fishery  if  the 
fishery  can  support  additional  effort  (50 
CFR  660.6(f)).  At  the  91st  Council 
meeting  on  November  18-21, 1996,  the 
Regional  Administrator  informed  the 
Council  of  the  potential  for  new  entry 
into  the  Ho'omalu  Zone  during  1997, 
and  requested  guidance  on  issuing 
permits.  The  Council,  concurring  with 
its  Scientific  and  Statistical  Committee, 
reconunended  to  allow  no  more  than 
seven  permits  for  the  Ho'otnalu  Zone. 
This  is  consistent  with  the  NMFS 
Honolulu  Laboratory's  economic 
analysis  of  the  optimal  number  of  NWHI 
bottomfish  vessels.  The  Regional 
Administrator  has  determined  that  the 
fishery  can  support  seven  vessels  at  this 
time.  When  the  number  of  permits  falls 
below  seven,  the  Regional 
Administrator  may  initiate  procedures 
allowing  for  new  entry  up  to  the 
maximum  number  allowed  in  the 
fishery.  On  March  27,  1997,  the 
Regional  Administrator  determined  that 
there  would  be  one  permit,  with  the 
possibility  of  a  second  permit,  available 
due  to  the  non-renewal  of  a  permit  for 
1997.  The  status  on  the  renewal  of  a 
second  permit  is  currently  under 
review.  Regulations  governing  the 
issuance  of  new  Ho'omalu  Zone  permits 
require  that  all  prospective  applicants 
be  informed  by  publication  of  this 
notification  in  the  Federal  Register,  of 
the  opportunity  to  file  applications  (50 
CFR  660.61(f)).  Forms  will  be  provided 
by  the  Pacific  Area  Office,  Southwest 
Region,  NMFS  (See  ADDRESSES)  A  new 
permit  will  be  awarded  based  on  a  point 
system  as  follows:  (1)  Two  points  shall 
be  assigned  for  each  year  in  which  the 
applicant  was  an  owner  or  captain  of  a 
vessel  that  made  three  or  more 
qualifying  landings  of  bottomfish  from 
the  NWHI.  A  qualifying  landing  is 
defined  by  regulations  as  a  landing  of 
bottomfish  from  the  NWHI  regardless  of 
weight,  if  made  on  or  befote  August  7, 
1985;  or  a  landing  of  at  least  2,500  lb 
(1,134  kg)  of  bottomfish  from  the  NWHI, 
or  a  landing  of  at  least  2.500  lb  (1,134 
kg)  of  fish  harvested  from  the  NWHI,  of 


which  at  least  50  percent  by  weight  was 
bottomfish,  if  made  after  August  7,  1985 
(50  CFR  660.12).  (2)  One  point  shall  be 
assigned  for  each  year  the  applicant  was 
an  owner  or  captain  of  a  vessel  that 
landed  at  least  6,000  lb  (2,722  kg)  of 
bottomfish  from  the  main  Hawaiian 
Islands.  In  any  single  year,  points  can  be 
assigned  for  bottomfish  landed  fi'om 
either  the  NWHI  or  the  main  Hawaiian 
Islands  but  not  for  a  combination  of 
both  areas.  Points  shall  be  assigned  for 
every  year  for  which  the  requisite 
landings  can  be  documented. 
Applicants  must  maintain  their  own 
files  of  valid  documentation  verifying 
claims  of  accrued  points.  Copies  of 
these  documents  must  accompany  all 
permit  applications.  A  permit  shall  be 
awarded  to  a  qualifying  applicant  in 
descending  order,  starting  with  the 
applicant  with  the  largest  number  of 
points.  If  two  or  more  persons  have  an 
equal  number  of  points,  and  there  are 
insufficient  new  permits  for  all  such 
applicants,  the  new  permit  shall  be 
awarded  by  the  Regional  Administrator 
through  a  lottery.  An  applicant  must 
own  at  least  a  25  percent  share  in  the 
vessel  that  the  permit  would  cover,  and 
only  one  permit  will  be  assigned  to  any 
vessel.  No  additional  permits  will  be 
issued  to  any  vessel  owner  who  already 
has  a  Ho'omalu  Zone  bottomfish  permit. 
At  the  91st  meeting,  the  Council  also 
recommended,  and  the  Regional 
Administrator  agrees,  that  in 
considering  applications  for  Ho'omalu 
Zone  permits:  (1)  No  State  of  Hawaii 
fish  catch  reports  used  to  document 
eligibility  points  should  be  accepted 
that  are  more  than  one  year  old;  (2)  only 
State  of  Hawaii  fish  catch  reports  should 
be  accepted  by  NMFS  to  validate 
accrued  qualifying  points  demonstrating 
historical  participation  in  the  Hawaiian 
Islands  bottomfish  fishery;  (3)  the  cut- 
off date  for  applications  should  be  45 
days  after  publication  of  the  notice  of 
availability  of  a  permit  in  the  Federal 
Register;  (4)  relief  captains  and  vessel 
owners  must  provide  vessel  insurance 
records  or  legal  certificates  of 
documentation  demonstrating  the 
minimum  25  percent  ownership  in  the 
vessel;  and  (5)  only  records  of 
bottomfish  management  unit  species 
should  be  used  for  assigning  qualifying 
points.  The  Council  has  requested  that 
the  Regional  Administrator  act 
expeditiously  once  a  determination  has 
been  made  on  the  availability  of  a 
permit  so  that  the  new  permit  holder 
will  be  allowed  as  much  time  as 
possible  to  make  at  least  three 
bottomfish  landings  from  the  Ho'omalu 
Zone  before  December  31, 1997.  A 
minimum  of  three  qualifying  bottomfish 
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landings  is  required  by  all  Ho'omalu 
Zone  permittees  in  order  to  maintain 
eligibility  for  renewing  the  permit  for 
the  next  fishing  year  (i.e.,  1998). 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  June  6, 1997. 
Rebecca  Lent, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15396  Filed  6-11-97;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPAHI.MENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


n-D 


••»'-    A] 


incioentrf'  ' 

Bott-en3se 

Oolp^irs 


Mr 


mals; 


fl  jtNC*';  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  1-year  letters  of  authorization  to 
take  bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on  April 
30, 1997,  to  the  Apache  Corporation, 
Houston,  TX;  on  May  12, 1997,  to 
Mariner  Energy,  Inc.,  and  to  SOCO 
Offshore,  both  of  Houston,  TX;  on  May 
20, 1997,  to  Kerr-McCee  Corporation, 
Lafayette,  LA;  and  on  May  29, 1997,  to 
the  Samedan  Oil  Corporation,  and  to  the 
Newfield  Exploration  Company,  both  of 
Houston,  TX. 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Silver 
Spring.  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
FOR  RJRfTHER  INFORMATION  CONTACT: 
Kenneth  R.  Holiingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 
SUPPLEMEN'ARv  NfPORMA'iON:  Section 
lQlvaKJA.\,  "1  "i^  .MMi  •'■  vi6  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 


are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportimity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12,  1995  (60  FR  53139),  and 
remain  in  effect  imtil  November  13. 
2000. 

Summary  of  Requests 

NMFS  received  requests  for  letters  of 
authorization  on  Apiil  22. 1997.  from 
the  Apache  Corporation,  2000  Post  Oak 
Boulevard,  Houston,  TX  77056;  on  April 
29, 1997,  fitjm  Mariner  Energy,  Inc.,  580 
WestLake  Park  Blvd.,  Houston.  TX 
77079;  on  May  9, 1997,  from  SOCO 
Offshore,  1221  Lamar,  Houston,  TX 
77010;  on  May  19,  1997,  from  Kerr- 
McGee  Corporation,  P.O.  Box  30400, 
Lafayette.  LA  70593;  on  April  11, 1997, 
from  Samedan  Oil  Corporation,  350 
Glenborough.  Houston,  TX  77067-3229; 
and,  on  May  23, 1997,  from  Newfield 
Exploration  Company,  363  N.  Sam 
Houston  Parkway  E,  Houston,  TX 
77060.  These  letters  requested  a  take  by 
harassment  of  a  small  number  of 
bottlenose  and  spotted  dolphins 
incidental  to  the  described  activity. 
Issuance  of  these  letters  of  authorization 
are  based  on  a  finding  that  the  total 
takings  will  have  a  negligible  impact  on 
the  bottlenose  and  spotted  dolphin 
stocks  of  the  Gulf  of  Mexico. 

Dated:  )une  6, 1997. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15398  Filed  6-11-97;  8:45  am] 

BILUNQ  CODE  381&-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.052397C] 

Marine  Mammals;  Permit  No.  1021 
(P532C) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA], 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUKMIARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  1021  submitted  by 
Texas  A&M  University  at  Galveston, 
P.O.  Box  1675,  Galveston,  TX  77551 
(Principal  Investigator:  Dr.  Randall  W. 
Davis)  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North,  St  Petersburg,  FL  33702- 
2432. 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  1997,  notice  was  pubUshed  in  the 
Federal  Register  (62  FR  9414)  that  an 
amendment  of  permit  no.  1021  issued 
December  17,  1996  (61  FR  67998)  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 

1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  provisions  of  §  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 

1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  provisions  of  §  222.25 
of  the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlifie  (50  CFR  part  222.23). 

In  the  original  permit  application,  the 
applicant  requested  authority  to 
conduct  low  frequency  soimd 
experiments  on  sperm  whales  in  the 
Gulf  of  Mexico.  The  project  was 
deferred  pending  completion  of  an 
environmental  assessment  (EA).  The  EA 
had  a  finding  of  no  significant  impact, 
therefore,  the  permit  was  amended  to 
include  this  project.  Additionally,  the 
permit  was  amended  to  allow  the  take 
of  up  to  30  Weddell  seals 
(Leptonychotes  weddellU)  per  year  for 
three  years. 
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Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  May  23.  1997. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-15397  Filed  6-11-97;  8:45  ami 
BIUJNQ  CODE  3610-a-F 


DEP  A      V  £  NT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  060397B] 

IMarine  Mammals;  Permlt.No.  957 
(P77.1i71) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  957  submitted  by 
The  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE,  Bin 
C15700,  Seattle,  Washington  98115- 
0070  ,  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668. 

SUPPt.EMBITARY  INFORMATION:  On  March 
20,  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  13368)  that  an 
amendment  of  permit  no.  957,  issued 
May  31, 1995  (60  FR  30065),  had  been 
requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.).  and  the  provisions  of  §  216.39  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 


The  amended  permit  authorizes 
additional  activities  on  beluga  whales 
that  include:  suction  cup  tagging 
animals  already  authorized  to  be 
satellite  tagged,  placing  a  loop-band 
around  the  pectoral  for  identification, 
and  increasing  the  number  of  animals  to 
be  instrumented  with  a  suction  cup  tag 
package. 

Dated:  )une  2,  1997. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  97-15438  Filed  6-11-97;  8:45  am) 
BIUJNQ  COOE  3S1»-22«f 


COMMITTEE  FOR  THE 
IMPLEMEhfTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Quota  and  Visa 
Requirements  To  Include  a  New 
Exempt  Certification  Arrangement  for 
Chinese  Floor  Coverings  Produced  or 
Manufactured  in  the  People's  Republic 
of  China;  Correction 

June  6. 1997. 

A  notice  and  letter  to  the 
Commissioner  of  Customs  were 
published  in  the  Federal  Register  on 
May  16.  1997  (62  FR  27017).  hi  the 
letter  to  Customs,  3rd  column,  3rd 
paragraph,  the  3rd  line  reads  as  follows: 
"in  by  the  shipment,  quantity,  date  of." 
This  line  should  be  corrected  to  read  "in 
the  shipment,  quantity,  date  of." 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  97-15377  Filed  6-11-97;  8:45  am] 

BILUNG  COOE  SSIO-Ofl-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 
Qatar 

June  6,  1997. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  June  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  E)epartment  of  Copimerce, 
(202)  482-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  swing, 
reducing  the  limit  for  Categories  341/ 
641  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  58390,  published  on 
November  14, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  6,  1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  7, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Qatar  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1997  and  extending  through 
December  31, 1997. 

Effective  on  June  12, 1997,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 


341/641 
347/348 


Adjusted  twelve- 
month limit ' 


144.675  dozen. 
512.157  dozen. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 
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The  Committee  for  Llie  Implementation  oi 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
5  U.S.C.  553(a)(1). 

Sincerely, 
D.  Michaal  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  97-15375  Filed  &-11-97;  8:45  am) 
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FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


SUPPLE M   N 


matION: 


COMMTTEE  POP 'WF 

iMPLEMENTA^iON  Of 
AGREEMENTS 


EX  TILE 


Adiustrnent  o»  irnpon  Limits  'o'  Ge'tain 
Cotton,  Wooi.  Man-Made  Pibe^   S'x 
Biend  ar^a  Olhe^  Vegetab<e  p&e* 
"extiies  and  Textiie  Products. 
^'OOuc-tKi  or  MdPufactured   n  ''a'-wan 

AGENCY.  ConmiittftB  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  12, 1997. 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  19961.  Also 
see  61  FR  58043,  published  on 
November  12,  1996. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinaon, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

June  6.  1997. 

Commissioner  of  Customs,  Department  of  the 
Treasury.  Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  p>eriod 
which  began  on  January  1, 1997  and  extends 
through  December  31, 1997. 

Effective  on  June  12, 1997  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  concerning 
textile  products  bom  Taiwan: 


Category 


Twelve-mooth  limrf' 


Group  I: 

200-224,  225/317/326,  226.  227,  229.  300/301/607,  313-315, 
360-363,  369-L/670-L/8702,  369-S3,  369-0*,  400-414,  464- 
469,  600-606,  611,  613/614/615/617,  618,  619/620,  621-624, 
625/626/627/628/629.  665,  S66,  669-P*,  669-T6,  669-0^  670- 
H*  and  670-09,  as  a  group.    » 

Sublevete  in  Group  I: 

61 3/81 4/61 5/61 7 

61W620 „ -.... 

625«26/627/62a«29 

Wrttiin  Group  I  Sut)group: 

219 _ 

Group  II: 

237,  239,  330-332,  333/334/335,  336,  338/339,  340-345,  347/348, 
349,  350/650,  351,  352/652,  353,  354,  359-C/659-C'o,  359-H/ 
659-Hi\  359-0^2,  431-444,  446/446,  447/448,  459,  630-632, 
633/634/635,  636,  638/639,  640,  641-644,  645/646,  647/648, 
649,  651,  653,  654,  659-S'3,  659-0'*,  831-844  and  846-859. 
as  a  group. 
Sut>levets  in  Group  II: 

%^\^\/     *«>•>• mmw99999m*9999m%9m*mm9*999m**9*9m**m9mm9**9*9*9*m**9*99*m**9***m9m*999mmmmm99mmm9m99mm99999^*mm 

338/339 

340 

3451 

347/348 


595,745,224  square  meters. 


3,179,735  square  meters. 
19.720,400  square  meters. 
14,494,799  square  meters. 
18,861,158  square  meters. 

16,222,758  square  meters. 

726,631,180  square  meters. 


359-H/659-H 

433 _ 

436i^ 

4361  f- 

4381 ;. „.. 


445/446 

633A34/635 


35,111  dozen. 

972,277  dozen. 

1,285,462  dozen. 

123,976  dozen. 

1,454,317  dozen  of  wMch  not  more  than  1,288,567  dozen  shall  be  in 

Categones  347-W/348-W15 
5,010,143  kilograms. 
14,048  dozen. 
26,111  dozen. 
5,149  dozen. 
29.067  dozen. 
54,627  numtjers. 
62,550  numt)ers 
141,484  dozen. 
1,650,784  dozen  ol  wtich  ncA  more  than  968,910  dozen  shall  be  in 

Categones  633/634  and  not  more  ttian  858,578  dozen  shall  be  in 

Category  635. 
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Category 

Twetve-monlh  limit' 

638«39 ~ 

640 

642 

647/648  

Within  Group  II  Subgroup: 

342 

447/448 ~ 

636 

6,507,486  dozen. 

947.130  dozen  of  wtiich  not  more  than  281.710  dozen  shall  be  in  Cat- 
egory 640-Y'6 

831.532  dozen. 

5,411,981  dozen  of  which  not  more  than  5,088.804  dozen  shall  be  in 
Categories  647-W/648-W'7. 

224,959  dozen. 
20,543  dozen. 
385.814  dozen. 

'  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31 ,  1996. 
2Catego7    870;    Category    369-L:    only    HTS    numbers   4202.12.4000,    4202.12.8020,    4202.12.8060, 


and 


4202.92.1500,    4202.92.3015 
4202.92  60§0;  Category  ^70^L:  only  HTS  numbers  4202.12.8030,  4202.12.8070,  4202.92.3020,  4202.92.3030  and  4202.92.9025. 

3  Category  369-S:  only  HTS  number  6307.10.2005. 

"Category  369-0:  all  HTS  numbers  except  4202.12.4000,  4202.12.8020,  4202.12.8060,  4202.92.1500.  4202.92.3015.  4202.92.6090  (Category 
369-L);  and  6307  10.2005  (Category  369-S). 

5  Category  669-P  ony  HTS  numbers  6305.32  0010,  6305.32.0020.  6305.33.0010,  6305.33.0020  and  6305.39.0000. 

«  Category  669-T:  only  HTS  numbers  6306.12.0000,  6306.19.0010  and  6306.22.9030. 

'Category  669-0:  all  HTS  numbers  except  6305.32  0010,  6305.32.0020,  6305.33.0010.  6305.33.0020  and  6305.39.0000  (Category  669-P); 
6306  12.0000,  6306.19.0010  and  6306.22.9030  (Category  669-T). 

^Category  670-H:  only  HTS  numbers  4202  22.4030  and  4202  22.8050. 

^Category  670-O:  all  HTS  numbers  except  4202.22.4030  4202.22.8050  (Category  670-H);  4202.12.8030.4202.12.8070.  4202.92.3020, 
4202.92  3030  and  4202.92.9025  (Category  670-L). 

'oCategory  359-C:  only  HTS  numbers  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090.  6204.62.2010,  6211.320010,  6211.320025  and  6211.42.0010;  Category  659-C:  only  HTS  numbers  6103.23.0055, 
6103.43.2020,  6103.43.2025,  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030.  6104.69.1000,  6104.69.8014,  6114.30.3044, 
6114.30.3054,  6203.43.2010.  6203.43.2090.  6203.49.1010,  6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and 
6211.43.0010. 

"Category  359-H:  only  HTS  numbers  6505.90  1540  and  6505.90.2060;  Category  659-H:  only  HTS  numbers  6502.00.9030,  6504.00.9015. 
6504,00  9060,  6505.90.5090,  6505.90.6090,  6505.90.7090  and  6505.90.8090. 

'^Category  359-0:  all  HTS  numbers  except  6103.42.2025,  6103.49.8034,  6104.62.1020.  6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203  42.2090.  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010  (Category  35&-C);  6505.90.1540  and  6505.90.2060 
(Category  359-H) 

'^Category    659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020,    6112.41.0010,    6112.41.0020.    6112.41.0030, 
6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020. 

"•Category  659-0:   all   HTS   numbers  except  6103.23.0055,   6103.43.2020,  6103.43.2025,  6103.49.2000,   6103.49.8038, 
6104.63.1030.    6104.69.1000,    6104.69.8014,    6114.30.3044,    6114.30.3064,    6203.43.2010,    6203.43.2090,    6203.49  1010, 
6204.63.1510.  6204.69.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and  6211.43.0010  (Category  659-C);  6502  00.9030, 
6504.00.9060,    6505.90  5090,    6505.90.6090,    6505.90.7090,   6505.90  8090    (Category   669-H);    6112.31.0010,   6112.31.0020, 
6112.41.0020,  6112.41.0030,  6112.41.0040,  6211.11.1010,6211.11.1020,  621 1.12.1010  and  621 1.12.1020  (Category  659-S). 

'^Category  347-W;  only  HTS  numbers  Category  347-W;  only  HTS  numbers  6203.19.1020,  6203.19.9020,  6203  22.3020, 
6203.42  4005,     6203.42.4010,     6203.42  4015,     6203.42.4025,     6203.42.4035,     6203.42.4045,     6203.42.4050,     6203.42  4060, 

6211.20.3810    and    6211.32.0040;    Category    34ft-W:    only    HTS    numbers    6204.12.0030, 
6204.29  4034,    6204.62.3000,    6204.62.4005,     6204.62.4010,    6204.62.4020,    6204.62.4030, 


6112.41.0040, 

6104.63.1020, 
6203  49.1090, 
6504.00.9015. 
6112.41.0010. 


6210.40.9033, 
6204.22.3040, 
6204  62  4050, 
6217  90  9050. 

'6 Category  640-Y:  only  HTS  numbers  6205.30.2010,  6205.30.2020.  6205.30.2050  and  6205.30.2060. 


6211.20.1520, 
6204.22.3050, 
6204.62.4055, 


6203.22.3030, 
6203.49.8020. 
6204.19.8030, 
6204.62.4040, 


6204.62.4065,   6204.69.6010,   6204.69.9010.   6210.50.9060,   6211.20.1550,   6211.20.6810.   6211.42.0030   and 


''Category 
6203.43.4010, 
6203.498030, 
6204.23.0045. 
6204.63.3540, 


647-W:  only 
6203.43.4020, 
6210.40.5030, 
6204.29.2020, 
6204.69.2510, 


HTS  numbers 
6203.43.4030, 
6211.20.1525, 
6204.29  2025, 
6204.69.2530, 


621 1.20.6820,  621 1.43.0040  and  6217.90.9060. 


6203.23.0060,'   6203.23.0070,    6203.29.2030,  6203.29.2035.  6203.43.2500,  6203.43.3500, 

6203.43.4040,    6203.49.1500.    6203.49.2015,  6203.49.2030,  6203.49.2045,  6203.49.2060, 

6211.20.3820    and    6211.33.0030;    Category  648-W:    only  HTS    numbers  6204.23.0040, 

6204  29.4038,     6204  63.2000,     6204.63.3000,  6204.63.3510,  6204.63.3530,  6204.63.3532, 

6204.69.2540,    6204.69.2560.    6204.69.6030.  6204.69.9030,  6210.50.5035,  6211.20.1555, 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  97-15376  Filed  6-11-97;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  and  Option 
Contracts  on  the  Mini  Standard  & 
Poor's  500  Stock  Price  Index 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futiu^s  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  options  on 
the  Mini  Standard  &  Poor's  500  Stock 
Price  Index.  The  Acting  Director  of  the 


Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  June  27, 1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  EXD  20581.  In  addition, 
comments  may  be  sent  by  facsimile 


UMI 
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transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  the 
Chicago  Mercantile  Exchange  Mini 
Standard  &  Poor's  500  Stock  Price  Index 
futures  and  op! i:       n*:v  '- 
FOR  FURTWER  INFORMATION  CONTACT: 
Please  contact  Michael  Penick  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St..  NW,  Washington,  DC 
20581,  telephone  202-418-5275. 
Facsimile  number  (202)  418-5527. 
Electronic  mail  mpcnick@cftc.gov. 
SUPPLEMENTARv  INFORMATION:  The  CME 
has  requesiea  an  aoDreviated  15-day 
public  comment  period.  In  that  regard, 
the  CME  noted  that  there  are  no 
substantive  issues  raised  by  these 
applications  since  futures  and  options 
with  similar  terms  based  on  the  S&P  500 
are  actively  traded.  The  Division 
believes  that  for  the  above  reasons,  and 
in  particular  because  the  proposed 
contracts  are  identical  to  the  actively 
traded  S&P  500  contract  (except  for  the 
contract  size  and  the  minimum  price 
fluctuation),  a  15-day  comment  period 
is  appropriate  for  these  applications. 

Copies  of  the  terms  and  conditions 
will  be  available  for  insp>ection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  internet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  Pending."  . 

Other  materials  submitted  by  the  CME 
in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Conunission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Conunission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581  by  the  specified 
date. 


Issued  in  Washington,  DC,  on  June  6, 1997. 
)ohii  R.  Mielke, 
Acting  Director. 

(FR  Doc.  97-15425  Filed  6-11-97;  8:45  am] 
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Sub-r^SS'Or-  'Of  0MB  Rev.»w; 
ComiT.ens  Reauest  Ef'fneo 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  extension  of  an 
existing  OMB  clearance  (9000-0075). 

-.jmmary:  Under  the  provisions  of  the 
h'aperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Government  Property.  A 
request  for  public  comments  was 
published  at  62  FR  15160,  on  March  31, 
1997.  No  comments  were  received. 

DATES:  Comment  Due  Date:  July  14, 
199~ 

AOOR&SS£S:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0075 
in  all  correspnnHfinrfi 

FORFURTHEP  ■NFORMA-ON  ION    '-.CT: 
Linda  IGein,  Federal  Acquisition  Policy 
nivisinn   r,5?A  f2n2l  sni-.^RSe. 

SuPP^&MEN'AH»  iNFOHMAmON: 

A.  Pu:po!»e 

"Property,"  as  used  in  Part  45,  means 
all  property,  both  real  and  personal.  It 
includes  facilities,  material,  special 
tooling,  special  test  equipment,  and 
agency-peculiar  property.  Government 
property  includes  both  Government- 


furnished  property  and  contractor- 
acquired  property. 

Contractors  are  required  to  establish 
and  maintain  a  property  system  that 
will  control,  protect,  preserve,  and 
maintain  all  Government  property 
because  the  contractor  is  responsible 
and  accountable  for  all  Government 
property  under  the  provisions  of  the 
contract  including  property  located  with 
subcontractors. 

The  contractor's  property  control 
records  shall  constitute  the 
Government's  official  property  records 
and  shall  be  used  to: 

(a)  Provide  financial  accounts  for 
Government-owned  property  in  the 
contractor's  i>ossession  or  control; 

(b)  Identify  all  Government  property 
(to  include  a  complete,  current, 
auditable  record  of  ail  transactions); 

(c)  Locate  any  item  of  Government 
property  within  a  reasonable  period  of 
time. 

This  clearance  covers  the  following 
requirements: 

(a)  FAR  45.307-2(b)  requires  a 
contractor  to  notify  the  contracting 
officer  if  it  intends  to  acquire  or 
fobricate  special  test  equipment. 

(b)  FAR  45.502-1  requires  a 
contractor  to  furnish  written  receipts  for 
Government  property. 

(c)  FAR  45.502-2  requires  a  contractor 
to  submit  a  discrepancy  report  upon 
receipt  of  Government  property  when 
overages,  shortages,  or  damages  are 
discovered. 

(d)  FAR  45.504  requires  a  contractor 
to  investigate  and  report  all  instances  of 
loss,  damage,  or  destruction  of 
Government  property. 

(e)  FAR  45.505-1  requires  that  basic 
information  be  placed  on  the 
contractor's  property  cohtrol  records. 

(f)  FAR  45.505-3  requires  a  contractor 
to  maintain  records  for  Government 
material. 

(g)  FAR  45.505-4  requires  a  contractor 
to  maintain  records  of  special  tooling 
and  special  test  equipment. 

(h)  FAR  45.505-5  requires  a 
contractor  to  maintain  records  of  plant 
equipment 

(i)  FAR  45.505-7  requires  a  contractor 
to  maintain  records  of  real  property. 

(j)  FAR  45.505-8  requires  a  contractor 
to  maintain  scrap  and  salvage  records. 

(k)  FAR  45.505-9  requires  a 
contractor  to  maintain  records  of  related 
data  and  information. 

(1)  FAR  45.505-10  requires  a 
contractor  to  maintain  records  for 
completed  products. 

(m)  FAR  45.505-11  requires  a 
contractor  to  maintain  records  of 
transportation  and  installation  costs  of 
plant  equipment. 
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(n)  FAR  45.505- 1  ^  requires  d 
contractor  to  maintain  records  of 
misdirected  shipments. 

(o)  FAR  45.505-13  requires  a 
contractor  to  maintain  records  of 
property  returned  for  rework. 

(p)  FAR  45.505-14  requires  a 
contractor  to  submit  an  annual  report  of 
Government  property  accountable  to 
each  agency  contract. 

(q)  FAR  45.508-2  requires  a 
contractor  to  report  the  results  of 
physical  inventories. 

(r)  FAR  45.509-l(a)(3)  requires  a 
contractor  to  record  work  accomplished 
in  maintaining  Government  property. 

(s)  FAR  45.509-l(c)  requires  a 
contractor  to  report  the  need  for  major 
repair,  replacement  and  other 
rehabilitation  work. 

(t)  FAR  45.509-2(b)(2)  requires  a 
contractor  to  maintain  utilization 
records. 

(u)  FAR  45.606-1  requires  a 
contractor  to  submit  inventory 
schedules. 

(v)  FAR  45.606-3(a)  requires  a 
contractor  to  correct  and  resubmit 
inventory  schedules  as  necessary. 

(w)  FAR  52.245-2(a)(3)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  received  and  is  not  suitable 
for  use. 

(x)  FAR  52.245-2(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  government-furnished 
property  is  not  timely  delivered  and  the 
contracting  officer  will  make  a 
determination  of  the  delay,  if  any, 
caused  the  contractor. 

(y)  FAR  52.245-2(b)  requires  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Government-furnished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government. 

(z)  FAR  52.245—4  requires  a  contractor 
to  submit  a  timely  written  request  for  an 
equitable  adjustment  when 
Government-furnished  property  is  not 
furnished  in  a  timely  manner. 

(aa)  FAR  52.245-5{a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  received  that  is  not  suitable 
for  use. 

(bb)  FAR  52.245-5(a){5)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  not  received  in  a  timely 
manner. 

(cc)  FAR  52.245-5(b)(2)  requests  a 
contractor  to  submit  a  written  request 


for  an  equitable  adjustment  u 
Government-furnished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government. 

(dd)  FAR  52.245-7(f)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ee)  FAR  52.245-7(l)(2)  requires  a 
contractor  to  alert  the  contracting  officer 
within  30  days  of  receiving  facilities 
that  are  not  suitable  for  use. 

(ff)  FAR  52.245-9(0  requires  a 
contractor  to  submit  a  facilities  use 
statement  to  the  contracting  officer 
within  90  days  after  the  close  of  each 
rental  period. 

(gg)  FAR  52.245-10(h)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  if  facilities  are  received  that  are 
not  suitable  for  the  intended  use. 

(hh)  FAR  52.245-ll(e)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ii)  FAR  52.245-1  l(j)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  within  30  days  of  receiving 
facilities  not  suitable  for  intended  use. 

(jj)  FAR  52.245-17  requires  a 
contractor  to  maintain  special  tooling 
records. 

(kk)  FAR  52.245-18(b)  requires  a 
contractor  to  notify  the  contracting 
officer  30  days  in  advance  of  the 
contractor's  intention  to  acquire  or 
fabricate  special  test  equipment  (STE). 

(11)  FAR  52.245-18  (d)  &  (e)  requires 
a  contractor  to  furnish  the  names  of 
subcontractors  who  acquire  or  fabricate 
special  test  equipment  (STE)  or 
components  and  comply  with  paragraph 
(d)  of  this  clause,  and  contractors  must 
comply  with  the  (b)  paragraph  of  this 
clause  if  an  engineering  change  requires 
acquisition  or  modification  of  STE.  In  so 
complying,  the  contractor  shall  identify 
the  change  order  which  requires  the 
proposed  acquisition,  fabrication,  or 
modification. 

(mm)  FAR  52.245-19  requires  a 
contractor  to  notify  the  contracting 
officer  if  there  is  any  change  in  the 
condition  of  property  furnished  "as  is" 
from  the  time  of  inspection  until  time  of 
receipt. 

This  information  is  used  to  facilitate 
the  management  of  Government 
property  in  the  possession  of  the 
contractor. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  .4826  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  fathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  he  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
26,409;  responses  per  respondent.  506.3; 
total  annual  responses.  13,624,759; 
preparation  hours  per  response,  .4826; 
and  total  response  burden  hours. 
6,575.805. 

Obtaining  Copies  of  f-  <  p  -.als 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4037,  1800  F 
Street.  NfW,  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Conti-ol  No.  9000-0075, 
Government  Property,  in  all 
correspondence. 

Dated:  May  30, 1997. 
Sharon  A.  Kiaer, 

FAR  Secretariat. 

[PR  Doc.  97-15380  Filed  6-11-97;  8:45  am] 
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DEPAP    M?  N^  OF  DEFENSE 

Office  of  the  Secretury 

[Transmittal  No.  97-20] 

36(b)(1)  Arms  Sa'ps  Notif 'cation 

AGENCY:  Departmeni  oi  ueiense  Security 
Assistance  Agency. 
ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
P.  Murphy,  DSAA/COMPT/CPD,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-20, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  May  6.  1996. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNO  CODE  S000-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON  DC  20301-2800 


2  3  MAY  1997 

In  reply  refer  to: 
1-04522/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith  . 
Transmittal 'No.  97-20,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the  Taipei 
Economic  and  Cultural  Representative  Office  in  the  United 
States  for  defense  articles  and  services  estimated  to  cost  $80 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 

Sincerely, 


■f 


h  :)«ni  McKaup 
A^mg  Director 


Attaciiments 
Same   Itr  to 


House  Comrr.xCLee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Na-.  '^:  Security 
Senate  Committee  on  Arruea  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:   Taipei  Economic  and  Cultural 
Representative  Office  (TECRO)  in  the  United  States 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$60  million 
$20  million 
$80  million 


(iii)    Description  of  Articles  or  Services  Offered: 


(iv) 

(V) 

(vi) 


One  thousand  seven  hundred  eighty- 
armor  guided  missiles  (to  include 
missiles),  114  TOW  launchers,  100 
Mobility  Multi-purpose  Wheeled  Veh 
and  repair  parts,  technical  suppor 
equipment,  personnel  training  and 
technical  data  and  publications,  U 
Quality  Assurance  Team(s)  (QATs) , 
contractor  engineering  and  logisti 
and  other  related  elements  of  logi 
full  program  support. 

Military  Department:   Army  (JBD) 


six  TOW  2A  anti- 
27  Lot  Acceptance 
M1045A2  High 
icles  trucks,  spare 
t,  support 
training  equipment, 
.S.  Government 
U.S.  Government  and 
cs  support  services, 
sties  to  provide 


Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress:  0  3  MAY  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


UMI 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  -  TOW  2  Anti-Armor  Guided  Missiles 

Th$  Taipei  Economic  and  Cultural  Representative  Office  (TECRO) 
in  the  United  States  has  requested  the  purchase  of  1,786  TOW  2A 
anti-armor  guided  missiles  (to  include  27  Lot  Acceptance 
missiles),  114  TOW  launchers,  100  M1045A2  High  Mobility  Multi- 
purpose Wheeled  Vehicles  trucks,  spare  and  repair  parts, 
technical  support,  support  equipment,  personnel  training  and 
training  equipment,  technical  data  and  publications,  U.S. 
Government  Quality  Assurance  Team(s)  (QATs),  U.S.  Government 
land  contractor  engineering  and  logistics  support  services,  and 
other  related  elements  of  logistics  to  provide  full  program 
upport.   The  estimated  cost  is  $80  million. 


r 


This  sale  is  consistent  with  United  States  law  and  policy,  as 
expressed  in  Public  Law  96-8. 

The  recipient  will  use  these  missiles  to  increase  their 
military  defensive  posture  and  will  have  no  difficulty 
absorbing  these  missiles  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  the  Hughes  Aircraft  Company, 
Tucson,  Arizona.   One  or  more  proposed  offset  agreements  may  be 
entered  into  in  connection  with  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  up 
to  four  U.S.  Government  personnel  for  a  period  of  up  to  two 
wee)cs.   The  U.S.  Government  personnel  and  QATs  may  be  required 
in  Taiwan  for  periods  ranging  from  one  to  two  weelcs  depending 
on  how  materiel  is  delivered  and  what  planning  must  be 
undertaken.   One  contractor  representative  will  be  required  in- 
country  for  up  to  12  months  to  implement  the  proposed  sale. 


\t 


here  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


i2nRn 
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Transmittal  No.  97-20 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Annex 
Item  No.  vi 


(vi) 


Sensitivity  of  Technology: 


1.  The  TOW  2A  is  a  Secret  system  which  contains 
sensitive  technology.   The  hardware  is  Unclassified  and  some  of 
the  supporting  operations  and  maintenance  documentation  is 
classified  up  to  the  Secret  level.   This  sale  does  not  require 
any  classified  documentation;  however,  confidential  information 
must  be  disclosed  for  training  and  operation;  sensitive 
technology  is  contained  within  the  system  itself.   This 
sensitivity  is  primarily  in  the  software  programs  which 
instruct  the  system  how  to  operate  in  the  presence  of 
countermeasures.   Programs  are  contained  in  the  system  in  the 
form  of  microprocessors  with  only  Read  Out  Memory  maps  being 
available,  which  do  not  provide  the  software  program  itself. 
The  overall  hardware  is  also  considered  sensitive  in  that  the 
modulation  frequency  and  infrared  wavelengths  could  be  useful 
in  attempted  countermeasure  development.   The  benefits  to  be 
derived  from  this  sale  outweigh  the  potential  damage  that  could 
result  if  sensitive  technology  were  revealed  to  unauthorized 
persons. 

2.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  97-15325  Filed  6-11-97;  8:45  am) 
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DFPAP-MEN-^  OP  DF^'ENSE 


C'  t-* .  c  e  a '  t  !^  e  S  ec  -  e  l  a  r  \ 

Dete^se  Science  Borird 
tnoergtcuno  ^'BCmises 


iH  Force  on 


ACTION:  Notice  ot  Advisory  Committee 

Meetinj^s. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
will  meet  in  closed  session  on  July  15- 
16,  1997  at  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  Virginia. 

The  mission  of  the  E)efense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  threat  to 
U.S.  interests  posed  by  the  growth  of 
underground  facilities  in  unfriendly 
nations.  The  Task  Force  should 
investigate  technologies  and  techniques 
to  meet  the  international  security  and 
military  strategy  challenges  posed  by 
these  facilities. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  May  6, 1997. 
L.M.  Bynnm, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  97-15320  Filed  6-11-97;  8:45  am] 
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DEOAR"'MEN^  0?  DEFENSE 


Otfice  of  ine  Secretary 

Detenst  Science  Board  "'  asK 
Nuclear  Deterrence   Meetmq 


orce  on 


action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Nuclear  Deterrence  will 
meet  in  closed  session  on  July  9-10, 
1997  at  Science  Applicaticms 
International  Corporation,  Arlington, 
Virginia. 

The  mission  of  the  E)efense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  "ftfyt  the  perceived  needs  of  the 


Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  U.S. 
ability  to  deter  and  prevent  the  effective 
use  of  weapons  of  mass  destruction 
against  U.S.  territory,  forces,  and  allies. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)  (1)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  May  6, 1997. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  97-15322  Filed  6-11-97;  8:45  am) 

WUJNQ  CO0€  SO0O-O4-M 


oc-DAR-^VENT  Of  DETENSE 

0»^'ce  y<  the  Sec-eiarv 

3epalment  o*  Defense  Wagt 
Cor^'^itie*  Ciosed  Meet'ngs 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  July  1,  1997;  July  8, 
1997;  July  15. 1997;  July  22,  1997;  and 
July  29,  1997,  at  10  a.m.  in  Room  A105, 
The  Nash  Building.  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  IX  20301-4000. 

Dated:  May  6, 1997. 
L.M.  Bjnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  97-15321  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  dod. 
ACTKM:  Notice  to  amend  record  systems. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  July  14, 1997,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  1155  Etefense  Pentagon, 
Washington,  EX:  20301-1155. 
FOR  RiRTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  June  6,  1997. 

L  M.  Bynnm, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DODOS  22 

SYSiaiNAME: 

DoD  Dependent  Children's  School 
Program  Files  (May  14.  1997,  62  FB 
26487), 

changes: 


RECORD  access  PROCEDURES: 

Add  a  second  paragraph  'Parents  or 
legal  guardians  of  a  student  may  be 
given  access  to  the  student's  academic 
records,  disciplinary  files,  and  other 
student  information  without  regard  to 
who  has  custody  of  the  child,  unless  the 
divorce  decree  or  court-approved 
parenting  plan  states  that  such  access 
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should  be  denied  or  indicates  that  the 
non-custodial  parent  is  denied  access  to 
the  child.' 


DOODS  22 
SYSTEM  NAME: 

DOD  Dependent  Children's  School 
Program  Files. 

SYSTEM  location: 

Active  Students:  Department  of 
Defense  Dependents  Schools,  4040 
North  Fairfax  Drive,  Arlington,  VA 
22203-1634. 

Former  High  School  Students: 
Permanent  records  (high  school 
transcripts)  are  retained  at  the  school  for 
four  years  subsequent  to  graduation, 
transfer,  or  termination,  and  are  then 
forwarded  to  the  area  ofHce  for  one  year 
where  they  are  compiled  and  forwarded 
to  the  Educational  Testing  Service, 
Department  of  Defense  Dependents 
Schools,  P.O.  Box  6605,  Princeton,  NJ 
08541-0001,  except  Panama.  Records 
for  the  Panama  area  are  retired  to 
Federal  Records  Center,  1557  St.  Joseph 
Avenue,  East  Point,  GA  30344-2533. 

Former  Panama  Canal  College 
Students:  Permanent  records  (college 
transcripts)  are  retained  at  the  college 
for  ten  years  and  are  then  retired  to  East 
Point  Federal  Records  Center.  For  a 
complete  list  of  school  locations,  write 
to  the  System  manager. 

CATEGORIES  Of  INOtVnHJALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  students  in  the 
DoD-operated  overseas  dependent 
schools. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enrollment  files:  Documents  relating 
to  the  admission,  registration,  and 
departure  of  dependent  school  students, 
hicluded  are  pupil  enrollment 
applications,  course  preference, 
admission  cards,  drop  cards,  and  similar 
or  related  dociunents  which  contain 
pupil  and  sponsor's  names,  personal 
and  demographic  information,  as  well 
as  pupil's  health  records. 

Daily  attendance  register  files: 
Documents  reflecting  the  daily 
attendance  of  pupils  at  dependent 
schools.  Included  are  forms,  printouts, 
bound  registers  and  similar  or  related 
documents  which  contain  pupil  and 
sponsor's  names,  personal  and 
demographic  information,  as  well  as 
pupil's  health  records. 

Elementary  school  academic  records: 
Documents  reflecting  the  standardized 
achievement,  mental  ability,  yearly 
grade  average,  attendance  of  each 
student  and  the  teacher's  comments. 


Included  are  forms,  notes,  and  similar  or 
related  documents. 

Elementary  school  report  card  files: 
Documents  reflecting  grades, 
personality  traits,  and  promotion  or 
failure.  Included  are  report  cards  and 
similar  or  related  documents. 

Elementary  school  teacher  class 
register  files:  Documents  reflecting 
daily,  weekly,  semester,  or  annual 
scholastic  grades  and  averages,  absence 
and  tardiness  data. 

Elementary  school  student  files: 
Documents  pertaining  to  individual 
elementary  school  students.  Included  in 
each  folder  are  reading  and  health 
records;  individual  education  plans; 
intelligence  quotient:  achievement, 
aptitude,  and  similar  test  results;  notes 
related  to  pupils  progress  and 
characteristics;  and  similar  matters  used 
by  counselors  and  successive  teachers. 

Secondary  school  absentee  files: 
Documents  reflecting  absence  of 
students.  Included  are  homeroom 
teacher's  registers,  secondary  school 
daily  attendance  records  of  absentees 
reported  by  teachers,  tardy  slips  for 
admission  of  students  to  classroom, 
transfer  slips  notifying  teachers  of  new 
class  or  homeroom  assignment,  notices 
of  change  by  school  principal  to  teacher 
upon  change  of  classroom,  student 
applications  for  permission  to  be  absent, 
student  pass  slips,  and  similar  or  related 
documents. 

Secondary  school  academic  record 
files:  Documents  reflecting  student 
grades  and  credits  earned.  Included  are 
forms,  notes,  and  similar  or  related 
documents. 

Secondary  school  report  cardfiles: 
Documents  reflecting  scholastic  grades, 
personality  traits,  and  promotion  or 
failure.  Included  are  report  cards  and 
related  documents. 

Secondary  school  teacher  class 
register  files:  Documents  reflecting 
daily,  weekly,  semester,  or  annual 
scholastic  marks  and  averages,  absence 
and  tardiness,  and  withdrawal  data. 
Included  are  class  registers  and  similar 
or  related  documents. 

Secondary  school  class  reporting  files: 
Documents  reflecting  teacher  reports  to 
principals  and  used  as  source 
documents  for  preparing  secondary 
school  academic  record  cards.  Included 
are  forms,  correspondence,  and  similar 
or  related  documents. 

Credit  transfer  certificate  files: 
Documents  reflecting  secondary  school 
scholastic  credits  earned.  Included  are 
certificates  and  similar  or  related 
documents. 

Secondary  school  student  files: 
Documents  pertaining  to  individual 
secondary  school  students.  Included  in 
each  folder  are  student  health  records; 


individual  education  plans;  absence 
reports  and  correspondence  with 
parents  pertaining  to  absence;  records  of 
achievement  and  aptitude  tests;  notes 
concerning  participation  in 
extracurricular  activities,  hobbies,  and 
other  special  interests  or  activities  of  the 
student;  and  miscellaneous 
memorandums  used  by  student 
counselors. 

College  absence,  withdrawal,  and  add 
files:  Student  applications  for 
permission  to  be  absent  from  final 
exams.  Student  drop  and  add  class 
records  and  administrative  withdrawal 
letter. 

College  academic  record  files: 
Documents  reflecting  student  grades 
and  credits  earned.  Included  are  forms, 
notes,  and  similar  or  related  documents. 

College  report  card  files:  Documents 
reflecting  scholastic  grades  and 
promotion  or  failure.  Included  are 
report  cards  and  related  documents. 

College  teacher  class  register  files: 
Documents  reflecting  daily,  weekly, 
semester,  or  annual  scholastic  marks 
and  averages,  absence  and  withdrawal 
data.  Included  are  class  registers  and 
similar  or  related  documents. 

College  class  reporting  files: 
Documents  reflecting  teacher  reports  to 
Registrar  and  used  as  source  documents 
for  preparing  college  transcripts. 
Included  are  forms,  correspondence, 
and  similar  or  related  documents. 

Credit  transfer  certificate  files: 
Documents  reflecting  college  scholastic 
credits  earned.  Included  are  certificates 
and  similar  or  related  documents. 

College  student  files:  Documents 
pertaining  to  individual  college 
students.  Included  in  each  folder  are 
absence  reports,  records  of  achievement, 
and  aptitude  tests. 

Automated  support  files:  Automated 
data  files  are  composed  of  records 
containing  any  of  the  above  information 
in  addition  to  (varies  by  regional 
system):  Student  registration  data- 
student  identification  number,  student 
name,  sex,  grade  level,  bus  number,  date 
of  enrollment,  date  of  birth,  course 
numbers  and  names,  teachers,  credit, 
grades  received,  dates  of  absences,  and 
sponsor's  name,  status,  rank,  date  of 
rotation,  organization,  location  of  unit, 
local  address,  emergency  address, 
permanent  address,  and  telephone 
numbers. 

AUTHonmr  for  maintenance  of  the  system: 

20  U.S.C.  Chapter  25A;  DoD  Directive 
1342.6,  Department  of  Defense 
Dependents  Schools  (DoDDS),  as 
amended. 

PURPOS£(S): 

Dependent  children 's  school  program 
files  (general): 
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1.  Records  of  students  attending  DoD 
operated  overseas  dependent  schools 
are  used  by  school  officials,  including 
teachers,  to:  a.  Determine  the  eligibility 
of  children  to  attend  these  schools;  b. 
Schedule  children  for  transportation;  c. 
Record  daily  and/or  class  attendance  of 
students  and  datels)  of  withdrawal;  d. 
Determine  tuition  paying  students  and 
record  status  of  payments;  e.  Determine 
students  located  in  areas  not  serviced  by 
dependents  schools  so  that  alternative 
arrangements  for  education  can  be  made 
and  payment  made,  as  required;  f. 
Monitor  special  education  services 
required  by  and  received  by  the  student; 
and,  g.  Used  to  develop  and  maintain 
reading  and  health  records,  including 
school  related  medical  needs. 

2.  Records  may  also  be  released  to 
other  officials  of  the  Depjutment  of 
Defense  requiring  information  for 
operation  of  the  Department  (including 
defense  investigative  agencies  and 
recruiting  officials). 

Dependent  children's  school  program 
files  (elementary): 

1.  Used  by  school  officials,  including 
teachers,  in  the  current  and/or  gaining 
school  to  develop  and  provide  an 
educational  program  for  elementary 
students  by  school  personnel  cited 
above. 

2.  Used  in  the  following  manner  to 
record:  a.  Teacher  or  standardized  test 
data;  b.  Attendance,  absences,  and/or 
tardiness  of  each  student;  c. 
Recommendations  for  promotion  or 
retention  including  teacher  comments; 
d.  Daily,  weekly,  semester,  or  annual 
grades;  and,  e.  Notes  related  to  the 
individual  pupil's  progress  and  learning 
characteristics  useful  to  professional 
school  personnel  in  counseling  the 
student  and  in  the  determination  of  his/ 
her  proper  placement. 

Dependent  children's  school  progmm 
files  (secondary): 

1.  Used  by  school  officials,  including 
teachers,  in  the  ciurent  and/or  gaining 
school  to  develop  and  provide  an 
educational  program  for  secondary 
students. 

2.  Documents  are  used  by  school 
personnel  cited  above  in  the  following 
manner  to:  a.  Record  teacher  and/or 
standardized  test  data;  b.  Record 
attendance,  absences,  and/or  tardiness 
of  each  student;  c.  Form  the  basis  for  a 
decision  on  a  student  request  for 
permission  to  be  absent  from  a  class  or 
classes;  d.  E>etermine  proper  class  or 
grade  placement  or  graduation;  e. 
Determine  scholastic  grades  andVor 
grade  point  average;  f.  Form  the  basis  for 
school  recommendations  for  student 
financial  aid  for  post-secondary 
education;  g.  Form  the  basis  for 
preparii^  the  secondary  school 


transcript;  h.  Determine  secondary 
school  academic  credits  earned;  and,  i. 
Note  special  interest  or  hobbies  of  the 
student. 

3.  Used  by  DoD  recruiting  officials  to 
determine  eligibility  for  military  service. 

Dependent  children's  school  program 
files  (college): 

1.  Used  by  school  officials,  including 
teachers,  in  the  current  and/or  gaining 
school  to  develop  and  provide  an 
educational  program  for  college 
students. 

2.  Documents  are  used  by  school 
personnel  cited  above  in  the  following 
manner  to:  a.  Record  teacher  and/or 
standardized  test  data;  b.  Record 
attendance  and  absences  of  each 
student;  c.  Form  the  basis  for  a  decision 
on  a  student  request  for  permission  to 
be  absent  from  a  class  or  classes;  d. 
Determine  proper  class  or  grade 
placement  or  graduation;  e.  Determine 
scholastic  grades  and/or  grade  point 
average;  f.  Form  the  basis  for  school 
recommendations  for  student  financial 
aid  for  college  education;  g.  Form  the 
basis  for  preparing  the  college 
transcript;  and  h.  Determine  college 
academic  credits  earned. 

3.  Used  by  DoD  recruiting  officials  to 
determine  eligibility  for  military  service. 

Automated  support  is  used  by  school 
and  area  officials  (where  applicable)  to: 

1.  Provide  academic  data  to  each 
student  upon  request,  provide  report 
cards,  etc.,  at  the  end  of  each  grading 
period,  provide  transcripts  upon 
request,  and  provide  hard  copy  for 
manual  files. 

2.  Provide  academic  data  within  the 
area  and  to  DoDDS  headquarters. 

3.  Provide  data  within  the  Department 
of  Defense  on  a  need-to-know  basis. 

ROUTINE  USES  OF  RECORDS  MAINTAiNED  IN  THE 
SYSTEM    NCLUOWG  CATEGORIES  OF  USERS  AW) 

THE  -„  »p    ses  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  concerning  sponsor's  names, 
rank,  and  branch  of  service  may  be 
released  to  former  students  for  the 
purpose  of  organizing  reunion  activities. 

Academic  data  of  transferring, 
withdrawing,  or  graduating  students 
may  be  provided  to  other  educational 
institutions  and  employers  or 
prospective  employers  in  accordance 
with  ciirrent  policies  and  procedures. 

Academic  achievements  and  data  may 
be  provided  to  the  public,  via 
distribution  of  information  within  the 
school  and  through  various  media 


sources,  for  positive  reinforcement 
purposes.  This  information  will  not  be 
dish'ibuted  for  commercial  uses. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DiSK)SINQ  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders, 
disks,  and  magnetic  tape. 

RETRKVABIUTY: 

Elementary  school  academic  records 
and  secondary  school  and  college 
academic  records  (transcripts)  are  filed 
alphabetically  by  school,  school  year, 
and  last  name  of  student. 

Remaining  dependent  school  student 
files  are  filed  by  school,  school  year, 
and  last  name  of  student. 

The  automated  files  are  indexed  by  a 
variety  of  data,  depending  upon  the 
region  and  school  involved  (some  have 
regionally  assigned  student 
identification  numbers,  others  are  by 
last  name  of  student).  Also,  any 
combination  of  data  in  the  file  can  be 
used  to  select  individual  records.  Only 
authorized  personnel  have  required 
information  to  access  the  system  oi 
process  jobs. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets  accessible  only  to 
authorized  personnel. 

Computer-produced  student  records 
are  retained  in  limited  access  school 
offices  and/or  locked  cabinets. 
Computer  disks,  tapes,  etc.,  are 
maintained  in  limited  access  areas 
within  the  various  computer  centers, 
area  offices,  and/or  schools. 

Computer  facilities  and  remote 
terminals  are  located  in  schools  and 
area  offices  throughout  the  school 
system.  Particular  area  systems  vary; 
however,  the  same  basic  safeguards  are 
employed  (in  various  combinations)  in 
all  the  systems.  Computer  hardware 
disk  cards  and  other  materials  are 
secured  in  locked  facilities  after  normal 
duty  hours  or  are  maintained  in  secure 
military  computer  centers.  During 
school  hours,  stotage  media  is  stored  in 
areas  where  access  can  be  monitored. 
Administrative  safeguards,  including 
authorized  user  names  and  passwords 
are  used  to  prevent  unauthorized  access 
to  information  in  the  automated 
systems. 

RETBITKM  AND  disposal: 

Enrollment  files:  Maintained  at  the 
respective  school  for  one  year  after 
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gradudtiun.  vviLhdrawdi.  tiaaster,  ur 
death  of  the  student,  then  destroyed. 

Daily  attendance  register  files: 
Destroyed  after  reviewing  attendance 
registers  for  the  next  school  year. 

Elementary  school  academic  records 
files:  When  a  student  transfers  to 
another  school,  this  file  is  forwarded  by 
mail  to  officials  of  the  receiving  school 
on  request  in  accordance  with  current 
regulations,  or  destroyed  at  the  school 
five  years  after  graduation,  withdrawal, 
or  death  of  the  student. 

Elementary  school  report  card  files: 
Documents  reflecting  grades, 
personality  traits,  and  promotion  or 
failure.  Included  are  report  cards  and 
similar  or  related  documents. 

Elementary  school  teacher  class 
register  files:  Destroyed  at  the  school 
concerned  after  five  years. 

Elementary  school  student  files: 

1.  When  a  student  transfers  to  another 
school,  the  reading  and  health  records 
are  released  to  the  parent/guardian  for 
hand-carrying  to  the  receiving  school. 

2.  Remaining  documents  pertaining  to 
the  students  are  forwarded  by  mail  to 
the  officials  of  the  receiving  school  or 
the  parent/guardian  on  request  in 
accordance  with  current  regulations;  if 
not  requested,  documents  are  destroyed 
at  the  school  concerned  one  year  after 
graduation,  withdrawal,  or  death  of  the 
student. 

Special  Education  files:  Records 
pertaining  to  tests  and  evaluations  of 
students  and  documentation  of 
individual  needs  for  special  education 
programs.  Included  is  follow-on 
correspondence  and  case  files  relating  to 
mediation  and  hearings.  Records  are 
cut-off  after  final  decision  and  retired  to 
Washington  National  Records  Center 
(WNRC)  after  5  years.  When  20  years 
old,  the  records  are  destroyed. 

Secondary  school  absentee  files: 
Destroyed  at  the  school  after  one  year. 

Secondary  school  academic  record 
files  (high  school  transcript): 

1.  Permanent  file. 

2.  When  a  student  transfers  to  another 
DoD  dependents  school,  this  file 
(transcript)  is  forwarded  by  mail  to 
officials  of  the  receiving  school  on 
request. 

3.  When  a  student  transfers  to  a  non- 
DOD  school,  a  copy  of  tke  transcript  is 
forwarded  to  the  receiving  school  on 
request  iu  accordance  with  current 
regulations. 

4.  Files  not  forwarded  to  another  DoD 
school  arc  retained  at  the  school 
concerned  for  four  years,  the  area  office 
for  one  year  and  then  retired  to  the 
Educational  Testing  Service  (or  East 
Point  FARC  if  in  the  Panama  region)  for 
an  additional  sixty  years. 


Secondary  school  report  card  files: 
Released  to  parents  of  students  or 
student  (if  over  eighteen  years  of  age)  at 
the  end  of  the  school  year  or  on  transfer 
of  student. 

Secondary  school  teacher  class 
register  files:  Retained  at  the  school 
concerned  for  five  years  and  then 
destroyed. 

Secondary  school  class  reporting  files: 
Destroyed  at  the  school  after  one  year. 

Credit  transfer  certification  files: 
Destroyed  at  the  school  after  one  year. 

Secondary  school  student  files: 

1.  Retained  at  the  school  concerned 
for  two  years  after  graduation, 
withdrawal  or  death  of  the  student. 

2.  When  a  student  transfers  to  another 
school:  a.  A  copy  of  the  record  may  be 
released  to  the  parents  or  student  (if 
over  eighteen  years  of  age)  for  hand- 
carrying  to  the  receiving  school,  b.  An 
official  copy  of  the  record  will  be 
forwarded  to  the  receiving  school  in 
accordance  with  current  regulations 
upon  request.  (The  original  record  is 
retained  at  the  school.) 

College  absentee  files:  Destroyed  at 
the  school  after  one  year. 

College  academic  record  files  (college 
transcripts): 

1 .  Permanent  file.     • 

2.  When  a  student  transfers  to  another 
college  or  university,  this  file 
(transcript)  is  forwarded  by  mail  to 
officials  of  the  receiving  school  upon 
receipt  of  an  authorized  request. 

3.  Original  files  (transcripts)  are 
retained  at  the  college  for  ten  years  then 
retired  to  East  Point  FARC.      . 

College  report  card  files:  Released  to 
student  at  the  end  of  the  semester  or 
school  year,  or  on  transfer  of  student. 

College  teacher  class  register  files: 
Retained  at  the  school  for  five  years  and 
then  destroyed. 

College  class  reporting  files: 
Destroyed  at  the  school  after  one  year. 

Credit  transfer  certificate  files: 
Destroyed  at  the  school  after  one  year. 

College  student  files: 

1.  Retained  at  the  college  for  two 
years. 

2.  When  a  student  transfers  to  another 
college:  An  official  copy  of  the  record 
will  be  forwarded  to  the  receiving 
school  upon  request  pending  receipt  of 
authorized  request.  (The  original  record 
is  retained  at  the  college.) 

Automated  records  are  retained  for 
the  same  period  as  paper  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Management  Employee 
Relations  Branch,  Personnel  Division, 
E)epartment  of  Defense  Dependents 
Schools,  4040  North  Fairfax  Drive. 
Arlington.  VA  22203-1634. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Department  of  Defense 
Dependents  Schools,  4040  North  Fairfax 
Drive,  Arlington,  VA  22203-1635. 

Written  requests  for  information 
should  contain  the  full  name  and 
address  of  the  individual,  and  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Department  of  Defense  Dependents 
Schools,  4040  North  Fairfax  Drive, 
Arlington,  VA  22203-1635. 

Parents  or  legal  guardians  of  a  student 
may  be  given  access  to  the  student's 
academic  records,  disciplinary  files,  and 
other  student  information  without 
regard  to  who  has  custody  of  the  child, 
unless  the  divorce  decree  or  court- 
approved  parenting  plan  states  that  such 
access  should  be  denied  or  indicates 
that  the  non-custodial  parent  is  denied 
access  to  the  child. 

Written  requests  for  information 
should  contain  the  full  name  and 
address  of  the  individual,  and  must  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  bom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individuals  concerned  and  their 
parents/guardians,  teachers  and  school 
administrators. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  97-15324  Filed  6-11-97;  8:45  am) 
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Rev  ^po  Ni,"'  •  o'e^gn  Qyef^ess  Per 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
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publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  195.  This  bulletin  lists 
revisions  in  per  diem  rates  prescribed 
for  U.S.  Government  employees  for 
official  travel  in  Alaska,  Hawaii,  Puerto 
Rico,  the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  195  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 


EFFEC"  ve  'ATE:  July  1.  1997. 

SUPPLEMENTARY  INFORMATKM:  This 
docimient  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  194. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 


disconUnued.  Per  Diem  BuueUu;, 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 
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Maximum  Per  Diera  Races  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariauia  Islands  and  Possessions  of  the  United 
States  by  Federal  govemn»ent  civilian  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


ALASKA: 

ANCHORAGE 

05/01  --  09/30 

10/01  --  04/30 
ANCHORAGE  NAVAL  RESERVE 


CENTER 


05/01  -- 

09/30 

10/01  -- 

04/30 

BARROW 

BETHEL 

CORDOVA 

CRAIG 

05/01  -- 

08/31 

09/01  -- 

04/30 

DELTA  JUNCTION 

DUTCH  HARBOR-UNALASKA 

EARECKSON 

MR  STATION 

EIELSON  AFB 

05/16  -- 

09/14 

09/15  -- 

05/15 

ELMENDORF 

AFB 

05/01  -- 

09/30 

10/01  -- 

04/30 

FAIRBANKS 

05/16  -- 

09/14 

09/15  -- 

05/15 

FT.  GREBLY 

FT.  RICHARDSON 

05/01  -- 

09/30 

10/01  -- 

04/30 

FT.  WAINWRIGHT 

05/16  -- 

09/14 

09/15  -- 

05/15 

05/01  -- 

09/30 

10/01  -- 

04/30 

JUNEAU 

KENAI-SOLDOTNA 

05/01  -- 

09/30 

10/01  -- 

04/30 

147 

66 

213 

02/01/97 

81 

60 

141 

02/01/97 

147 

66 

213 

02/01/97 

81 

60 

141 

02/01/97 

110 

76 

186 

03/01/96 

93 

61 

154 

02/01/97 

74 

72 

146 

02/01/97 

95 

66 

161 

05/01/97 

79 

64 

143 

05/01/97 

75 

64 

139 

02/01/97 

110 

75 

185 

02/01/97 

75 

60 

135 

02/01/97 

121 

60 

181 

02/01/97 

75 

55 

130 

02/01/97 

147 

66 

213 

02/01/97 

81 

60 

141 

02/01/97 

121 

60 

181 

02/01/97 

75 

55 

130 

02/01/97 

75 

64 

139 

02/01/97 

147 

66 

213 

02/01/97 

81 

60 

141 

02/01/97 

121 

60 

181 

02/01/97 

75 

55 

130 

02/01/97 

116 

64 

180 

02/01/97 

90 

61 

151 

02/01/97 

89 

79 

168 

02/01/97 

94 

61 

155 

02/01/97 

74 

59 

133 

02/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Cownonwealths 
of  Puerto  Rico  and  the  Northern  Maricuia  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

KETCHIKAN 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

156 

02/01/97 

KING  COVE 

85 

69 

154 

03/01/96 

KING  SALMON 

77 

68 

145 

03/01/96 

KLAWOCK 

05/01  --  08/31 

95 

66 

161 

05/01/97 

09/01  --  04/30 

79 

64 

143 

05/01/97 

KODIAK 

88 

72 

160 

02/01/97 

KOTZEBUE 

05/16  --  09/15 

101 

81 

182 

04/01/97 

09/16  --  05/15 

90 

80 

170 

04/01/97 

KULIS  AGS 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

MURPHY  DOME 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

NOME 

93 

76 

169 

02/01/97 

PETERSBURG 

82 

58 

140 

02/01/97 

SEWARD 

05/01  --  09/15 

114 

74 

188 

02/01/97 

09/16  --  04/30 

78 

71 

149 

02/01/97 

SITKA-MT.  EDGECOMBE 

04/01  --  10/31 

97 

63 

160 

02/01/97 

11/01  --  03/31 

86 

62 

148 

02/01/97 

SKAGWAY 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

SPRUCE  CAPE 

88 

72 

160 

02/01/97 

TANANA 

93 

76 

169 

02/01/97 

VALDEZ 

05/15  --  09/15 

105 

65 

170 

02/01/97 

09/16  --  05/14 

84 

64 

148 

02/01/97 

WASIT.TA 

89 

65 

154 

02/01/97 

WRANGELL 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

[OTHER] 

75 

60 

135 

02/01/97 

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

73 

53 

126 

03/01/97 

Chilian  Runt^nNo.  195 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

GUAM: 

GUAM  (INCL  ALL  MIL  INSTAL) 

185 

90 

275 

05/01/97 

HAWAII: 

CAMP  H  M  SMITH 

110 

61 

171 

07/01/97 

EASTPAC  NAVAL  COMP  TELE  AREA 

110 

61 

171 

07/01/97 

FT.  DERUSSEY 

110 

61 

171 

07/01/97 

FT.  SHAFTER 

110 

61 

171 

07/01/97 

HICKAM  AFB 

110 

61 

171 

07/01/97 

HONOLULU  NAV  &  MC  RESERVE  Ci'R 

110 

61 

171 

07/01/97 

ISLE  OF  HAWAII:  HILO 

76 

55 

131 

07/01/97 

ISLE  OF  HAWAII:  OTHER 

04/01  --  12/18 

137 

53 

190 

07/01/97 

12/19  --  03/31 

150 

54 

204 

07/01/97 

ISLE  OF  KAUAI 

05/01  --  11/30 

109 

71 

180 

07/01/97 

12/01  --  04/30 

133 

73 

206 

07/01/97 

ISLE  OF  KURE 

60 

41 

101 

07/01/97 

ISLE  OF  MAUI 

04/16  --  12/14 

100 

58 

158 

07/01/97 

12/15  --  04/15 

113 

59 

172 

07/01/97 

ISLE  OF  OAHU 

110 

61 

171 

07/01/97 

KANEOHE  BAY  MC  BASE 

110 

61 

171 

07/01/97 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

05/01  --  11/30 

109 

71 

180 

07/01/97 

12/01  --  04/30 

133 

73 

206 

07/01/97 

KILAUEA  MILITARY  CAMP 

76 

55 

131 

07/01/97 

LULUALEI  NAVAL  MAGAZINE 

110 

61 

171 

07/01/97 

NAS  BARBERS  POINT 

110 

61 

171 

07/01/97 

PEARL  HARBOR  AFLOAT  TNG  GRP, 

MIDDLE 

110 

61 

171 

07/01/97 

PEARL  HARBOR  NAVAL  COMPLEX 

110 

61 

171 

07/01/97 

PEARL  HARBOR  NAVAL  SUBMARINE 

BASE 

110 

61 

171 

07/01/97 

PEARL  HARBOR  NAVY  PUBLIC  WORKS  L'TR 

110 

61 

171 

07/01/97   ~ 

SCHOFIELD  BARRACKS 

110 

61 

171 

07/01/97 

WHEELER  ARMY  AIRFIELD 

110 

61 

171 

07/01/97 

[OTHER] 

79 

62 

141 

06/01/93 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL 

13 

9 

22 

07/01/97 

Civilian  Bulletin  No.  195 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islamds  amd  Possession's  of  the  United 
States  b>  Federal  government  civilian  employees. 


lcx:ality 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


MIDWAY  ISLANDS: 

MIDWAY  ISLAND  NAVAL  AIR  FACILITY 


6a 

41 

101 

07/01/97 

MIDWAY  ISLANDS 

60 

41 

101 

07/01/97 

NORTHERN  MARIANA  ISLANDS: 

, 

ROTA 

105 

71 

176 

05/01/97 

SAIPAN 

170 

78 

248 

05/01/97 

[OTHER] 

61 

53 

114 

05/01/97 

PUERTO  RICO: 

BAYAMON 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

CAROLINA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

DORADO 

04/01  --  12/21 

164 

83 

247 

10/01/96 

12/22  --  03/31 

300 

96 

396 

10/01/96 

FAJARDO  [INCL  CEIBA, 

LUQUILLO 

&  HUMACAO] 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

FT.  BUCHANAN  [INCL  GSA  SVC  CTS 

,  GUAYNABO] 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

LOIS  MUNOZ  MARIN  LAP 

AGS 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

MAYAGUEZ 

90 

58 

148 

02/01/97 

PONCE 

107 

58 

165 

10/01/96 

ROOSEVELT  ROADS 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

ROOSEVELT  ROADS  NAS 

2/ 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

SABANA  SECA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

>3 

193 

10/01/96 

SABANA  SECA  US  NAVAL 

SEC  GRP  ACT 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

^0/01/96 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii, 

of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 

States  by  Federal  government  civili«mi  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 
(A)     + 

RATE 
(B) 

RATE 
(C) 

DATE 

SAN  JUAN 
05/01  -- 
12/15  -- 

12/14 
04/30 

102 
130 

60 
63 

162 
193 

10/01/96 
10/01/96 

SAN  JUAN  US  NAVAL  RESERVE 

05/01  --  12/14 

12/15  --  04/30 
[OTHER] 

STATION 
102 
130 
70 

60 
63 
50 

162 
193 
120 

10/01/96 
10/01/96 
10/01/96 

VIRGIN  ISLANDS  (U.S.): 

ST.  CROIX 
04/15  -- 

12/14 

109 

80 

189 

07/01/97 

12/15  -- 

04/14 

129 

82 

211 

07/01/97 

ST.  JOHN 
06/01  -- 

12/15 

228 

79 

307 

07/01/97 

12/16  -- 

05/31 

344 

91 

435 

07/01/97 

ST.  THOMAS 
04/15  -- 
12/19  -- 

12/18 
04/14 

215 
322 

76 
87 

291 
409 

07/01/97 
07/01/97 

HAKE  ISLAND: 
WAKE  ISLAND 

40 

35 

75 

10/01/96 

Dated:  May  6. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  97-15323  Filed  6-11-97;  8:45  am) 
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DEPAf^^MENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Group,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995i 

dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  14, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NfW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  70S-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mnnrl^v  through  Friday. 
SJPP  .cMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Group  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  6. 1997. 
Linda  C.  Tague, 

Acting  Director,  Information  Resources 
Management  Group.  * 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS)  Peer 
Reviewer  Qualification  Statement. 

Frequency:  Biennally. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  3,500. 
Burden  Hours:  875. 

Abstract:  In  order  for  OSERS  to 
conduct  a  peer  review  of  their 
discretionary  grant  applications,  it  must 
be  able  to  select  qualified  reviewers. 
This  selection  is  based  on  the 
information  from  the  OSERS  Peer 
Reviewer  Qualifications  Statement  that 
is  entered  into  the  OSERS  Peer  Review 
System.  The  potential  peer  reviewers 
come  from  the  rehabilitation  and  special 
educational  fields. 

(PR  Doc.  97-15358  Filed  6-11-97;  8:45  am) 
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ProjecTs  P'OQ'an-'  -c  ^4^J^,^' 
Agricultural  Wo'i>.p'<^  av^c  Sessonal 
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Purpose  oj  rrogram:  i  o  provide 
grants  for  vocational  rehabilitation 
services  for  migratory  agricultiural 
workers  or  seasonal  farmworkers  with 
disabilities. 

Eligible  Applicants:  State  Vocational 
Rehabilitation  Agencies  (SVRAs); 
nonprofit  agencies  working  in 
collaboration  with  the  SVRAs;  and  local 
agencies  administering  vocational 
rehabilitation  programs  under  written 
agreements  with  SVRAs. 

Deadline  for  Transmittal  of 
Applications:  September  2,  1997. 

Deadline  for  Intergovernmental 
Review:  November  1, 1997. 

Applications  Available:  ]uiy  1, 1997. 


Available  Funds:  $490,000. 

Estimated  Range  of  Awards: 
$150,00O-$l  75,000. 

Estimated  Average  Size  of  Awards: 
$160,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82. 
85,  and  86. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  §  75.210  of 
EDGAR.  The  selection  criteria  to  be 
used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Information  Contact:  Mary 
Winkler-Chambers.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3322  Switzer  Building, 
Washington,  D.C.  20202.  Telephone 
(202) 205-8435. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team,  U.S. 
Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8351.  The  preferred  method  for 
requesting  application  packages  is  to 
FAX  your  request  to  (202)  205-8717. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1^00-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  a  copy  of 
this  notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  previously  listed. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  applications  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher.Z/gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C  777b. 
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Dated:  June  6. 1997. 
Judith  E.  Heumonn. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  97-15393  Filed  &-11-97;  8:45  am) 
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DEPARTME^fT  OF  EDUCATION  • 
[CFDA  No.:  84.128J] 

Projects  for  Initiatirig  Recreational 
Programs  for  Individuals  Witfi 
Disabilities 

ACTION:  Notice  Inviting  applications  for 
new  awards  for  fiscal  year  (FY)  1998. 

Purpose  ofProgmm:  To  provide 
grants  for  initiating  recreational 
programs  providing  individuals  with 
disabilities  recreational  activities  and 
related  experiences  that  can  be  expected 
to  aid  in  their  employment,  mobility, 
socialization,  independence,  and 
community  integration.  To  the 
maximum  extent  possible,  these 
programs  and  activities  are  to  be 
provided  in  settings  with  peers  who  are 
not  individuals  with  disabilities. 

Eligible  Applicants:  States,  other 
public  agencies  (including  federally 
recognized  Indian  tribal  governments), 
and  nonprofit  private  organizations. 

Deadline  for  Transmittal  of 
Applications:  September  30,  1997. 

Deadline  for  Intergovernmental 
Review:  November  29,  1997. 

Applications  Available:  ]uly  1. 1997. 

Available  Funds:  $1,092,179. 

Estimated  Range  of  Awards: 
$110,000— $140,000. 

Estimated  Average  Size  of  Awards: 
$114,000. 

Estimated  Number  of  Awards:  9. 

Nots:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EEXiAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  and  86. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  imdcr  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  §  75.210  of 
EDGAR.  The  selection  criteria  to  be 
used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Information  Contact:  Mary 
Winkler-Chambers.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W.,  Room  3322.  Switzer  Building. 
Washington,  D.C.  20202.  Telephone 
(202) 205-8435. 


For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3317.  Switzer  Building.  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8351.  The  preferred  method  for 
requesting  application  packages  is  to 
FAX  your  request  to  (202)  205-8717. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  a  copy  of 
this  notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  previously  listed. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  applications  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  ofBcial  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C  777b. 

Dated:  June  6.  1997. 
Judith  E.  Heumuin, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  97-15392  Filed  6-11-97;  8:45  am) 
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Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:50  p.m.     Public  Comment  Period 

7:00  p.m.     Approval  of  Agenda 

7:05  p.m.     Approval  of  5/21/97  Minutes 

7:10  p.m.    Chair's  Report— Jesse  D.  * 

Dompreh 
7:25  p.m.     Introduction  of  Board 

Members — Current  and  Incoming 
7:45  p.m.     No  Further  Action — Class  II 

Permit  Modification  Overview 
8:00  p.m.     Break 
8:15  p.m.     Budget  and  Planning 

Committee  Report 
8:45  p.m.     Definition  of  Waste  Types — 

Presentation 
9:00  p.m.    July  Meeting  Discussion 
New/Other  Business 
Agenda  Items  for  Next 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Kirtiand  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtiand  Area  Office  (Sandia) 
DATES:  Wednesday,  June  18,  1997:  6:50 
p.m.-9:30  p.m.  (Mountain  Standard 
Time) 

ADDRESSES:  West  Mesa  Community 
Center,  5500  Glenrio  NW.  Albuquerque, 
New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager. 
Department  of  Energy  Kirtiand  Area 


9:05  p.m 
9:15  p.m 

Meeting 
9:20  p.m. 
9:25  p.m. 


Public  Comment  Period 
Announcement  of  Next 

Meeting/ Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday.  Jime  18,  1997. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Mike  21amorski's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
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also  be  avauauie  uy  wnting  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.  O.  Box  5400, 
Albuquerque,  MM  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington,  DC  on  June  9, 1997. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-15399  Filed  6-11-97;  8:45  am) 
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AUtNCT:  uepartment  ol  Lnergy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffusion  Plant. 

DATES:  Thursday,  June  19,  1997:  6:00 
p.m. — 9:00  p.m. 

ADr  Rf  ;SES:  Heath  High  School 
{ciii^.^:,a,.  4330  Metropolis  Lake  Road, 
West  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Alvarado.  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(502)441-6804. 

SUP'    f  Mf  NTARY  INFORMATION: 

Furpoac  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda:  Updates  on  the 
Environmental  Management  and 
Enrichment  Facilities  Project  report,  the 
Federal  Facility  Agreement,  and  the 
membership  drive;  reviews  of  the  10 
Year  Plan  and  the  Draft  Work  Plan;  and 
a  presentation  by  Julie  Watts  of  the 
Agency  for  Toxic  Substances  and 
Disease  Registry. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 


Official  is  empowered  to  conduct  \he 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  had  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  hiformation 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
\vriting  to  Carlos  Alvarado,  Department 
of  liaergy  Paducah  Site  Office,  Post 
Office  Box  1410,  MS-103,  Paducah, 
Kentucky  42001,  or  by  calling  him  at 
(502) 441-6804. 

Issued  at  Washington,  DC  on  June  9, 1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-15400  Filed  5-11-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-172-004] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

June  6,  1997. 

Take  notice  that  on  June  2,  1997,  ANR 
Storage  Company  (ANTRS)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  tarifi  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  June  1,  1997. 

ANRS  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
May  20, 1997  in  the  above  captioned 
docket. 

ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  Section 
154.210  of  the  Commissioner's 
Regulations  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Cashell. 
Secretary. 

[FR  Doc.  97-15343  Filed  6-11-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 70-004] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

June  6,  1997. 

Take  notice  that  on  June  2,  1997,  Blue 
Lake  Gas  Storage  Company  (Blue  Lake) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  to  be  effective  June  1,  1997. 

Blue  Lake  states  that  the  attached 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Order  issued  on  May  19,  1997  in  the 
above  captioned  dockets. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
Jurisdictional  customer. 

Any  p>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15342  Filed  6-11-97;  8:45  am) 
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MENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 39-003] 

Caprock  Pipeline  Company;  Notice  of 
Tariff  Rling 

June  6, 1997. 

Take  notice  that  on  June  3,  1997, 
Caprock  Pipeline  Company  (Caprock) 
tendered  for  filing  asj)art  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets,  to  be 
effective  June  1, 1997: 

First  Revised  Sheet  No.  29A 
First  Revised  Sheet  No.  37 
Original  Sheet  No.  37A 
Original  Sheet  No.  38 
Original  Sheet  No.  38A 

Caprock  states  that  these  tariff  sheets 
are  being  filed  to  comply  with  the 
Commission's  letter  order  in  Docket  No. 
RP97-139-001  issued  May  19.  1997. 

Caprock  states  that  copies  of  the  filing 
were  served  upon  Caprock's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15341  FUed  6-11-97;  8:45  ami 
MLLMQ  COOC  CnT-OI-M 


CNG  states  that  the  purpose  of  this 
filing  is  to  further  revise  CNG's  tariff  as 
directed  by  the  Commission  in  its  May 
21  order,  to  implement  certain  business 
practice  standards  of  the  Gas  Industry 
Standards  Board  (GISB).  which  are 
incorporated  by  reference  in  the 
Commission's  regulations. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions,  and  to 
parties  to  the  captioned  proceeding. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lots  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15345  Filed  6-11-97;  8:45  ami 

BILUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  MQ97-6-002] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Filing 

June  6.  1997. 

Take  notice  that  on  May  30. 1997. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  submitted  revised  standards 
of  conduct  under  Order  Nos.  497  et 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-181-004] 

C^-c      dnsmission  Corporation;  Notice 
ot  Gompiiance  Tariff  Filing 

June  6. 1997. 

Take  notice  that  on  June  2. 1997.  CNG 
Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 .  the  revised  tariff  sheets  listed  on  the 
filing,  to  be  effective  June  2.  1997. 


seq.^  and  uruur  inus.  ooo,  t?i  st^y.- 
Iroquois  states  that  it  is  revising  its 
standards  to  comply  with  the 
Commission's  May  7. 1997  Order  on 
Standards  of  Conduct.  ^ 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  June  23. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15336  Filed  6-11-97;  8:45  am] 
BiUJNQ  CODE  8717-01-M 


'  Order  No.  497.  53  FR  22139  (June  14. 1988). 
FERC  StaU.  &  Regs.  1986-1990  1  30,820  (1988): 
Order  No.  497-A.  order  on  rehearing.  54  FR  52781 
(December  22,  2989).  FERC  Slate,  k  Regs.  1986- 
1990  1  30.868  (1989);  Order  No.  497-B.  order 
extending  sunset  date.  55  FR  53291  (December  28. 
1990).  FERC  SUU.  &  Regs.  1986-1990  1  30.908 
(1990):  Order  No.  497-C.  order  extending  sunset 
date.  57  FR  9  (January  2.  1992),  FERC  Stats  &  Regs. 
1991-1996  1  30.934  (1991).  rehearing  denied.  57  FR 
5815  (February  18.  1992).  58  FERC  161.139  (1992): 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  P.C  Cir.  1992). 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14. 1992). 
FERC  State,  h  Regs.  1991-1996 1 30.958  (December 
4,  1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4.  1994). 
FERC  State.  &  Regs.  1991-1996  1 30.987  (December 
23. 1993);  Order  No.  497-F.  order  denying 
rehearing  and  granting  clarification.  59  FR  15336 
(April  1. 1994).  66  FERC  1 61,347  (March  24. 1994): 
and  Order  No.  497-G,  order  extending  sunset  date. 
59  FR  3284  (June  26. 1994).  FERC  Stete.  h  Regs. 
1991-1996  1 30.996  (June  17. 1994). 

'  Standards  of  Conduct  and  Reporting 
Requireroente  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27, 
1994).  FERC  State.  &  Regs.  1991-1996  1  30.997 
(June  17.  1994);  Order  No.  566-A.  order  on 
rehearing.  59  FR  52896  (October  20, 1994).  69  FERC 
161.044  (October  14,  1994):  Order  No.  566-B.  order 
on  rehearing,  59  FR  65707,  (December  21, 1994).  69 
FERC  1 61,334  (December  14. 1994). 

>  Iroquois  Gas  Transmission  System.  L.P.,  79 
FERC  161,145  (1997). 
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DEPa:    MENTOFENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-81-003] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

June  6, 1997. 

Take  notice  that  on  June  2,  1997  K  N 
Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheet,  to 
be  effective  June  1,  1997: 

Third  Revised  Volume  No.  1-A 

Original  Sheet  No.  4-G 

In  addition,  KNI  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  following 
revised  tariff  sheet,  to  be  effective  July 
1.  1997^ 

Third  Revised  Volume  No.  1-A 

First  Revised  Sheet  No.  4-G 

KNI  states  that  this  filing  includes  a 
KNI  negotiated  rate  for  the  month  of 
June,  1997.  The  above  tariff  sheets  are 
being  filed  pursuant  to  the  Third 
Revised  Volume  No.  1-B,  Section  36  of 
its  FERC  Gas  Tariff  and  the  procedures 
proscribed  by  the  Commission  in  its 
December  31,  1996  "Order  Accepting 
Tariff  Filing  Subject  to  Conditions",  in 
Docket  Nos.  RP97-81  \77  FERC  ^61,350) 
and  the  Commission's  Letter  Order 
dated  March  28,  1997  in  Docket  No. 
RP97-81-001. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  mainline 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Conmiission's 
Regtilations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

IFR  Doc.  97-15338  Filed  6-11-97;  8:45  am) 

BRUNO  OOOE  6717-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-47-018] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Refund  Report 

June  6, 1997. 

Take  notice  that  on  May  30,  1997 
National  Fuel  Gas  Supply  Corporation 
(National)  notified  the  Commission  that 
it  made  a  Take-or-Pay  refund  to  its 
former  RQ  and  CD  customers,  in 
accordance  with  Section  20(f)  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Under  Section  20(f),  National  is 
required  to  make  any  refunds 
attributable  to  its  upstream  pipelines  to 
its  Shippers  on  the  same  allocation  basis 
as  the  surcharges  were  calculated. 
National  states  that  this  refund  reflects 
the  refund  received  from  CNG 
Transmission  Corporation  (CNG)  as  a 
result  of  CNG's  reconciliation  of  take-or- 
pay  charges  relating  to  direct  amounts 
billed  to  National. 

National  states  that  copies  of 
National's  filing  were  served  on 
National's  former  RQ  and  CD  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before  June 
13,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  take,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secniary. 
[FR  Doc.  97-15337  Filed  6-11-97;  8:45  am] 

BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-550-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Bianlcet 
Authorization 

June  6, 1997. 

Take  notice  that  on  May  28,  1997, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  file  in  Docket  No. 


CP97-550-O00  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate 
two  existing  fuel  gas  delivery  points 
located  in  Rio  Blanco  County.  Colorado 
as  certificated  delivery  points  under 
Section  7(c)  of  the  Natural  Gas  Act,  for 
the  delivery  of  gas  for  any  eligible 
shipper  under  Northwest's  blanket 
transportation  certificate.  Northwest 
makes  such  request  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
433  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  tmd 
open  to  public  inspection. 

Specifically,  Northwest  is  requesting 
authority  to  operate  an  existing  2-inch 
meter  and  a  2-inch  tap,  as  certificated 
delivery  point  facilities  under  Section 
7(c).  The  2-inch  meter  is  located  on  the 
fuel  gas  line  that  serves  the  Foundation 
Creek  Plant/Compressor  Station,  and  the 
2-inch  tap  is  located  on  the  Piceance 
Creek  Lateral  that  delivers  fuel  gas  to 
the  Piceance  Creek  Plant/Compressor 
Station.  Those  facilities  were  originally 
installed  for  the  non-jurisdictional 
delivery  of  fuel  gas  to  facilities  owned 
and  operated  by  Northwest. 

Northwest  averred  that  effective 
January  1,  1993,  it  abandoned  all  of  its 
gathering  system  facilities,  including  the 
Foundation  Creek  Plant/Compressor 
Station  and  the  Piceance  Creek  Plant/ 
Compressor  Station,  by  transfer  to 
Williams  Gas  Processing  Company,  an 
affiliate,  as  authorized  in  Docket  No. 
CP91-2392.  Northwest  states  that, 
effective  October  15,  1996,  those  non- 
jurisdictional  facilities  were  sold  to 
Wildhorse  Energy  Partners,  L.L.C. 
(Wildhorse). 

Northwest  indicates  that  it  entered 
into  an  Interconnect  and  Operating 
Agreement  with  Wildhorse  on  October 
1,  1996,  to  implement  an  operational 
balancing  procedure  for  the  Rocky 
Mountain  area  points  of  interconnection 
between  the  two  companies,  including 
the  subject  fuel  gas  delivery  points  in 
Docket  No.  CP97-550-000.  Northwest 
now  desires  to  make  these  delivery 
points  available  for  deliveries  to 
Wildhorse  under  transportation  service 
agreements. 

Northwest  states  that  during  1996,  it 
delivered  an  average  of  68  Dt  per  day  to 
the  Foundation  Creek  fuel  gas  delivery 
point  and  an  average  of  403  Dt  f)er  day 
to  the  Piceance  Creek  fuel  gas  delivery 
point  It  is  stated  that  firm 
transportation  service  to  the  subject 
delivery  points  will  be  provided 
pursuant  to  Rate  Schedule  TF-1 ,  and 
that  intemiptible  transportation  service 
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will  be  provided  pursuant  to  Rate 
Schedule  TI-1. 

Northwest  does  not  anticipate  that 
this  proposal  will  result  in  any 
significant  peak  day  or  annual  impact  to 
Northwest's  system,  since  deliveries 
made  through  those  two  delivery  points 
will  be  volumes  within  the  shippers 
existing  entitlements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulation  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Caahell. 
Secretary. 
|FR  Doc.  97-15335  Filed  6-11-97;  8:45  am) 

BILLMO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-131-002] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Rling 

June  6. 1997. 

Take  notice  that  on  June  2,  1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  in 
compliance  with  Order  No.  587-C 
issued  March  4, 1997,  and  acceptance, 
to  be  effective  November  1, 1997, 
proposed  pro  forma  tariff  sheets  to  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff. 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  are  listed  below, 
implement  the  requirements  of  Order 
No.  387-C  by  incorporating  approved 
GISB  standards  requiring  natural  gas 
pipelines  to  (1)  publish  certain 
information  on  Internet  Web  Pages  by 
August  1,  1997  and  (2)  implement  new 
business  practice  standards  covering 
nominations  and  flowing  gas. 

Proposed  Revised  Tariff  Sheets 

Original  Sheet  Nos.  67C  and  78D 
First  Revised  Sheet  Nos.  34A,  67 A,  67B,  78. 
78A.  78B  and  78C 


Second  Revised  Sheet  Nos.  33.  36,  60  and  61 
Third  Revised  Sheet  Nos.  1.  34  and  67 
Fifth  Revised  Sheet  No.  30 

Overthrust  states  that  it  has  revised 
the  Table  of  Contents,  Section  1, 
Definitions;  Section  4,  Electronic 
Bulletin  Board  (EBB);  Section  13, 
Measurement;  Section  15,  Scheduling  of 
Gas  Receipts  and  Deliveries;  Section  16, 
Balancing  of  Gas  and  Section  29,  GISB 
Standards  as  required  by  Order  587-C 

Overthrust  states  further  that  it  has 
added  a  new  Section  30,  Operational 
Flow  Orders  (OFO),  in  order  to  further 
implement  the  requirements  of  Order 
587-C. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procediu«.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15340  Filed  6-11-97;  8:45  am) 

BIUJNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-129-003] 

Questar  Pipelir>e  Company;  Notice  of 
Tariff  Filing 

June  6. 1997. 

Take  notice  that  on  Jime  2, 1997 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
proposed  pro  forma  tariff  sheets  in 
compliance  with  Order  No.  587-C 
issued  March  4, 1997,  to  be  effective 
November  1, 1997. 

Questar  states  that  the  proposed  tariff 
sheets,  which  are  listed  below, 
implement  the  requirements  of  Order 
No.  587-C  by  incorporating  approved 
GISB  standards  requiring  natural  gas 
pipelines  to  (1)  publish  certain 
information  on  Internet  Web  Pages  by 


August  1,  1997  and  (2)  implement  new 
business  practice  standards  covering 
nominations  and  flowing  gas. 

Proposed  Revised  Tariff  Sheets 

Original  Sheet  Nos.  75C  and  8lB 

First  Revised  Sheet  Nos.  46B.  75A,  75B,  and 

99A  through  99D 
Second  Revised  Sheet  Nos.  43,  80A,  81A,  and 

84 
Third  Revised  Sheet  Nos.  44,  45,  46A,  and  75 
Fifth  Revised  Sheet  No.  46 
Sheet  Nos.  75C.  81B,  46A  and  99B  are 

required  for  pagination  purposes  only. 

Questar  states  that  it  has  revised 
Section  1,  Definitions;  Section  2 
Electronic  Bulletin  Board;  Section  11, 
Operating  Provisions  for  Transportation 
and  Storage;  Section  12,  Balancing  of 
Transportation  Quantities;  Section  14, 
Measurement  and  Section  29,  GISB 
Standards  as  required  by  Order  587-C. 

Questar  states  further  that  it  will  file 
no  later  than  July  1.  1997,  revised  tariff 
sheets,  that  will  implement  the 
requirements  of  Standard  4.3.6  to  be 
effective  August  1, 1997. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
Section  154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15339  Filed  6-11-97;  8:45  am] 

BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-177-003] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

June  6.  1997. 

Take  notice  that  on  June  2,  1997, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  Jime  1, 1997. 


UMI 
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Steuben  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
May  20,  1997  in  the  above  Captioned 
docket. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15344  Filed  6-11-97;  8:45  am] 
BIUING  OOOE  S717-01-M 


DEP  A  H  r  MENT  OF  ENERGY 

■  •^iefa\  i  '■ergy  Regulatory 

(Docket  No.  RP97-237-004] 

Trans  c  lofao'   u-iis  Transmission 
Company,  Notice  of  Comoiiance  Rlir»g 

June  6.  1997. 

Take  notice  that  on  May  30,  1997, 
TransCoIorado  Gas  Transmission 
Company  (TransCoIorado)  tendered  for 
filing  and  acceptance,  pursuant  to 
Subpart  C  of  154  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  the 
Commission's  letter  order  issued  May 
15, 1997  at  Docket  No.  RP97-237-002, 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff. 

Original  Volume  No.  1 

First  Revised  Sheet  No.  206 
Original  Sheet  Nos.  409-422 

TransCoIorado  states  that  the  tariff 
sheets  are  being  tendered  to  implement 
a  pro  forma  Trading  Partner  Agreement 
for  the  electronic  exchange  of 
information  piusuant  to  the 
Commission's  directive.  The  tendered 
tariff  sheets  are  proposed  to  become 
effective  June  29,  1997. 

TransCoIorado  states  that  copies  of 
the  filing  were  served  upon  all  parties 
of  record  in  this  proceeding,  all 
interstate  pipeline  system  customers 
and  affected  state  regulatory 


commissions,  in  accordance  with  the 
requirements  of  Section  385.2010  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15346  Filed  6-11-97;  8:45  am) 
BILLING  COOE  STIT-OI-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-35-000,  et  al.] 

Aguaytia  Energy  del  Peru,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

June  5, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Agua3rtia  Energy  del  Peru 

(Docket  No.  EG97-35-0001 

Take  notice  that  on  Jime  2,  1997, 
Aguaytia  Energy  del  Peru  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date;  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  National  Gas  &  Electric  LP., 
InterCoast  Power  Marketing  Company, 
Electrade  Corporation,  PennUnion 
Energy  Services,  L.L.C.,  Northeast 
Energy  Services,  Inc.,  Tosco  Power, 
Inc.,  and  Burlington  Resources  Trading 
Inc. 

(Docket  Nos.  ER90-168-031,  ER94-6-007, 
ER94-147&-010.  ER95-151 1-005.  ER96- 
2523-002,  ER96-2635-003,  and  ER96-3H2- 
002  (not  consolidated}] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 


copying  in  the  Commission's  Public 
Reference  Room: 

On  May  27, 1997,  National  Gas  & 
Electric  L.P.  filed  certain  information  as 
required  by  the  Commission's  March  20, 
1990,  order  in  Docket  No.  ER90-168- 
000. 

On  May  6,  1997,  InteiCoast  Power 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  August  19,  1994,  order  in 
Docket  No.  ER94-6-000. 

On  April  21, 1997.  Electrade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 
25,  1994,  order  in  Docket  No.  ER94- 
1478-000. 

On  April  11, 1997,  PennUnion  Energy 
Services,  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
September  11, 1995,  order  in  Docket  No. 
ER95-1 5 11-000. 

On  May  16,  1997,  Northeast  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  19,  1996,  order  in  Docket  No. 
ER9&-25 23-000. 

On  May  15,  1997,  Tosco  Power,  Inc. 
filed  certain  information  as  required  by 
the  C(Xnmission's  September  12,  1996, 
order  in  Docket  No.  ER96-2635-000. 

On  May  30,  1997,  Burlington 
Resources  Trading  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  14,  1996,  order 
in  Docket  No.  ER96-3 11 2-000. 

3.  Vitol  Gas  and  Electric,  L.L.C.,  ICPM, 
Inc.,  and  Power  Fuels,  Inc. 

(Docket  Nos.  ER94-155-017,  ER95-640-008, 
and  ER96-1 930-003  (not  consolidated]] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  April  11, 1997,  Vitol  Gas  and 
Electric,  L.L.C.  filed  certain  information 
as  required  by  the  Commission's  April 
14,  1994  order  in  Docket  No.  ER94-155- 
000. 

On  April  10, 1997,  ICPM,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  March  31,  1995,  order  in 
Docket  No.  ER95-640-000. 

On  April  11,  1997,  Power  Fuels  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  5,  1996,  order  in 
Docket  No.  ER96-1 930-000. 

4.  Lowell  Cogeneration  Company 
Limited  Partnership 

[Docket  No.  ER97-2414-O00] 

Take  notice  that  on  May  30, 1997, 
Lowell  Cogeneration  Company  Limited 
Partnership  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket 
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Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

[Docket  No.  ER97-2999-OO01 

Take  notice  that  on  May  19, 1997. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and 
Commonwealth  Electric  Company 
(Commonwealth).  The  Standstill 
Agreement  extends  through  July  31, 
1997  the  time  in  which  Commonwealth 
may  institute  a  legal  challenge  to  the 
1995  true-up  bill  under  Boston  Edison's 
FERC  Rate  Schedule  No.  68,  governing 
sales  to  Commonwealth  from  the 
Pilgrim  Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  May  20,  1997. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Service  Agreement)  with  citizen 
Lehman  Power  Sales  (Citizen),  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Citizen. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  June  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER9 7-3 00 3-000] 

Take  notice  that  on  May  19, 1997, 
Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Valero  Power 
Services  Co.,  as  Transmission  Customer. 
A  copy  of  the  filing  was  served  upon 
Valero  Power  Services. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  Jime  19, 1997.  in 
accordance  with  Standard  Paragsaph  E 
at  the  end  of  this  notice. 


6.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-300O-0OO1 

Take  notice  that  on  May  19. 1997, 
Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  APS— Bulk 
Power  Marketing,  as  Transmission 
Customer.  A  copy  of  the  filing  was 
served  upon  APS — Bulk  Power 
Marketing. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 
Comment  date.  June  19.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3001-OOOJ 

Take  notice  that  on  May  19,  1997, 
Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Non-Finn 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  MP  Energy  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  MP  Energy. 

The  Service  Agreement  is  for  non-firm 
point-to-point  transmission  service. 
Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3002-0001 

Take  nodce  that  on  May  19, 1997. 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  firm 
Point-To-Point  transmission  service 


10.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3004-0001 

Take  notice  that  on  May  19. 1997, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Citizen 
Lehman  Power  Sales  as  Transmission 
Customer.  A  copy  of  the  filing  was 
served  upon  Citizen.  The  Service 
Agreement  is  for  non-firm  point-to-point 
transmission  service. 

Comment  date:  June  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3005— 000) 

Take  notice  that  on  May  19, 1997, 
Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  APS— Bulk 
Power  Marketing,  as  Transmission 
Customer.  A  copy  of  the  filing  was 
served  upon  APS — Bulk  Power 
Marketing. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 
Comment  date:  June  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER9 7-3006-000) 

Take  notice  that  on  May  19. 1997. 
Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 


Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Southern 
Energy  Trading  and  Marketing,  Inc.  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Southern  Energy 
Trading  and  Marketing,  Inc. 

The  Service  Agreement  is  for  non-firm 
point-to-point  transmission  service. 

Comment  date:  June  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3007-OO0J 

Take  notice  that  on  May  19, 1997, 
Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Southern 
Energy  Trading  and  Marketing,  Inc.,  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Southern  Energy 
Trading  and  Marketing,  Inc. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  June  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER97-3008-000I 

Take  notice  that  on  May  19, 1997, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Western 
Power  Services  (WPS)  as  Transmission 
Customer.  A  copy  of  the  fihng  was 
served  upon  WPS. 

The  Service  Agreement  is  for  non-firm 
point-to-point  transmission  service. 
Coiiiine/it  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER97-30O9-OO0I 

Take  notice  that  on  May  19, 1997. 
Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Western 
Power  Services  (WPS),  as  Transmission 
Customer.  A  copy  of  the  filing  was    • 
served  upon  WPS. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER97-3010-0001 

Take  notice  that  on  May  19, 1997, 
Puget  Sound  Energy,  Inc..  as 
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Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  Valero  Povvrer 
Services  Co.  as  Transmission  Customer. 
A  copy  of  the  filing  was  served  upon 
Valero  Power  Services  Co. 

The  Service  Agreement  is  for  non-firm 
point-to-point  transmission  service. 

Comment  date:  June  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-301 1-000] 

Take  notice  that  on  May  19,  1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  16  to  add  PacifiCorp 
Power  Marketing,  Inc.,  South  Carolina 
Electric  &  Gas  Company,  and  Stand 
Energy  Corporation  to  Allegheny  Power 
Open  Access  Transmission  Service 
Tariff'  which  has  been  submitted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-18- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  May  16,  1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

(Docket  No.  ER97-3012-000| 

Take  notice  that  on  May  19,  1997, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  SUwt,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Western  Power  Services, 
Inc.  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1997. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Illinois  Power  Company 

[Docket  No.  ER97-3013-0001 

Take  notice  that  on  May  19, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff',  Service  Agreement 
imder  which  Koch  Energy  Traders.  Inc. 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  15. 1997. 

Comment  date:  June  19.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entei^  Power  Marketing  Corp. 

[Docket  No.  ER97-3014-000] 

Take  notice  that  on  May  19,  1997, 
Entergy  Power  Marketing  Corp.  (EPMC) 
filed  an  amendment  to  its  standards  of 
conduct  that  would  permit  EPMC  to 
broker  power  from  and  to  the  Entergy 
Operating  Companies. 

Comment  date:  June  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER9 7-30 15-000) 

Take  notice  that  on  May  19,  1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  filed  Service 
Agreements  between  Orange  and 
Rockland  and  Equitable  Power  Services 
Company  and  Rochester  Gas  and 
Electric  Corporation  (Customers).  These 
Service  Agreements  specify  that  the 
Customers  have  agreed  to  the  rates, 
terms  and  conditions  of  Orange  and 
Rockland  Open  Access  Transmission 
Tariff  filed  on  July  9.  1996  in  Docket  No. 
OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  19,  1997,  for  the  Service 
Agreements.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customers. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER97-3016-0O0I 

Take  notice  that  on  May  19,  1997, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  proposed 
Power  Supply  and  Transmission  Service 
Agreement  with  the  City  of  Paris, 
Arkansas  (Paris),  a  Service  Agreement 
for  Network  Integration  Transmission 


Service,  and  a  Standard  Form  of 
Network  Operating  Agreement.  OGiE 
also  requests  cancellation  of  its  Service 
Agreements  with  the  City  of  Paris  for 
two  of  the  three  delivery  points.  OG&E 
has  also  filed  revised  Index  of 
Purchasers  from  Rate  Schedule  WM-1 
included  in  the  OG&E  FERC  Electric 
Tariff',  1st  Revised  Volume  No.  1. 

Copies  of  this  filing  have  been  sent  to 
Public  Works  Manager  of  Paris 
Arkansas,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Conmiission.  OG&E  requests  an 
effective  date  of  June  1,  1997. 

Comment  date:  June  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  Company  Senices,  Inc. 

[Docket  No.  ER97-3017-0O01 

Take  notice  that  on  May  19,  1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savaimab  Electric  and  Power  Company 
(collectively  referred  to  as  (Southern 
Companies)  filed  two  (2)  service 
agreements  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entities:  (i) 
Ohio  Edison  Company;  and  (ii)  Old 
Dominion  Electric  Cooperative.  SCSI 
states  that  the  service  agreements  will 
enable  Southern  Companies  to  engage  in 
short-term  market-based  rate 
transactions  with  these  entities. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-3018-0OO) 

Take  notice  that  on  May  19,  1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  The  Detroit  Edison 
Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  wrill  provide  Point-to- 
Point  Transmission  Service  to  The 
Detroit  Edison  Company  pursuant  to  the 
Transmission  Service  Tariff'  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4  7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  May  1 ,  1997. 
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Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER97-3019-0001 

Take  notice  that  on  May  20, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Pennsylvania  Power  8c  Light  Company 
and  Ohio  Edison  Company  pursuant  to 
Ohio  Edison's  Open  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Jersey  Central  Power  &  Light 
Company 

[Docket  No.  ER97-3020-0001 

Take  notice  that  on  May  20. 1997. 
GPU  Energy,  on  behalf  of  Jersey  Central 
Power  &  Light  Company  (Jersey  Central) 
filed  amendments  to  an  Interconnection 
Agreement  between  Jersey  Central  and 
Atlantic  City  Electric  Company.  The 
amendments  revise  a  component  of  the 
rate  for  service  under  the 
Interconnection  Agreement  relating  to 
Jersey  Central's  OAM  expense  for  1997 
and  1998. 

Comment  date:  Jime  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER97-3021-O00) 

Take  notice  that  on  May  20. 1997. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  The  Power  Company.  L.P.  (Power). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon" 
Power. 

Comment  date:  June  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Consolidated  Edison  Company  of 
New  York.  Inc. 

IDocket  No.  ER97-3022-00O1 

Take  notice  that  on  May  20.  1997. 
Consolidated  Edison  Company  of  New 


York,  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Long  Island  Lighting  Company  (LILCO). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Union  Electric  Company 

IDocket  No.  ER97-3023-OOO1 

Take  notice  that  on  May  20, 1997. 
Union  Electric  Company  (UE)  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 
between  Rainbow  Energy  Marketing 
Corporation  (REMC)  and  UE.  UE  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  REMC  pursuant  to  UE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-50. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ohio  Edison  Company  and 
Pennsylvania  Po%«rer  Company 

IDocket  No.  ER97-3024-0OO1 

Take  notice  that  on  May  20, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  an 
unexecuted  Service  Agreement  with 
Commonweath  Edison  Company  under 
Ohio  Edison's  Power  Sales  Tariff.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  June  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Tucson  Electric  Power  Company 

(Docket  No.  ER97-3025-O0O1 

Take  notice  that  on  May  20.  1997, 
Tucson  Electric  Power  Company  (TEP) 
tendered  for  filing  three  (3)  service 
agreements  for  firm  point-to-point 
transmission  service  under  Part  11  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreements  to  become  effective 
as  of  May  1, 1997.  The  service 
agreements  are  as  follows: 

(1)  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Tucson  Electric  Power  Company, 
Contracts  &  Wholesale  Marketing  dated 
April  29.  1997. 

(2)  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated  May 
7, 1997. 

(3)  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 


Enron  Power  Marketing,  inc.  aaieu  iviay 
7, 1997. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-302 7-000) 

Take  notice  that  on  May  21, 1997. 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  four  umbrella  short 
term  firm  transmission  service 
agreements,  dated  between  April  1. 
1997  and  April  23.  1997,  establishing 
the  following  as  customers  under  the 
terms  of  CIPS'  Open  Access 
Transmission  Tariff:  Aquila  Power 
Corporation,  Cinergy  Power  Marketing 
and  Trading,  Citizens  Lehman  Power 
Sales,  and  Rainbow  Energy  Marketing 
Corporation. 

CIPS  requests  an  effective  date  of 
April  19, 1997  for  Aquila  Power 
Corporation  and  Rainbow  Energy 
Marketing  Corporation,  April  1. 1997  for 
Cinergy  Power  Marketing  and  Trading, 
and  April  10. 1997.  for  Citizens  Lehman 
Power  Sales.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
ser\'ed  on  the  four  customers  and  the 
Illinois  Commerce  Commission. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-3028-0001 

Take  notice  that  on  May  21. 1997. 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  three  umbrella  short- 
term  firm  transmission  service 
agreements,  dated  between  April  1, 
1997  and  May  7,  1997.  establishing  the 
following  as  customers  imder  the  terms 
of  CIPS'  Open  Access  Transmission 
Tariff:  Eimjn  Power  Marketing.  Inc., 
Illinois  Power— Bulk  Power  Marketing, 
and  Koch  Power  Services,  Inc. 

CIPS  requests  an  effective  date  of 
April  21, 1997  for  the  service 
agreements.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  three  customers  and  the 
Illinois  Commerce  Commission. 

Comment  date:  June  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Long  Island  Lighting  Company 

IDocket  No.  ER97-3029-0001 

Take  notice  that  on  May  21. 1997. 
Long  Island  Lighting  Company  (LILCO) 
filed  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
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between  LILCO  and  Nissequogue  Cogen 
Partners  (Transmission  Customer). 

This  Service  Agreement  specifies  that 
the  Transmission  Customers  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  open  access  transmission  tariff 
filed  on  July  9, 1996,  in  Docket  No. 
OA96-38-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  13,  1997,  for  the  Service 
Agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Conmiission  and  on  the 
Transmission  Customers. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

IDocket  No.  E3l97-303O-0OO| 

Take  notice  that  on  May  21,  1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  with  the 
companies  listed  below  and  Ohio 
Edison  Company  pursuant  to  Ohio 
Edison's  Open  Access  Tariff.  These 
Service  Agreements  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Company  • 

NESI  Power  Marketing,  Inc. 
Northern  Indiana  Public  Service 

Company 

Comment  date:  Jime  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Atlantic  City  Electric  Company 

[Docket  No.  ER97-303 1-000) 

Take  notice  that  on  May  21,  1997, 
Atlantic  City  Electric  Company  (Atlantic 
Electric)  tendered  for  filing  service 
agreements  under  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
Duquesne  Light  Company  and  Tosco 
Power,  Inc.  under  Atlantic'Electric's 
market-based  rate  sales  tariff.  Atlantic 
Electric  requests  the  agreements  be 
accepted  to  become  effective  on  May  22, 
1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Duquesne 
Light  Company  and  Tosco  Power,  Inc. 

Comment  date;  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Western  Resources,  Inc. 

[Docket  No.  ER97-3032-0001 

Take  notice  that  on  May  21, 1997, 
Western  Resources,  Inc.  tendered  for 


filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  VTEC  Energy,  Inc.  Western 
Resources  states  that  the  purpose  of  the 
agreement  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  muismission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  April  25, 
1997. 

Copies  of  the  filing  were  served  upon 
VTEC  Energy,  Inc.  and  the  Kansas 
Corporation  Commission. 

Comment  date:  June  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-3033-OOO] 

Take  notice  that  on  May  21, 1997,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Point-to-Point 
Transmission  Service  Tariff.  The 
Transmission  Tariff  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9, 1996.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Agreements  to  be  made  effective 
for  service  billed  on  and  after  April  30, 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regtilatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  Jime  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Interstate  Power  Company 

[Docket  No.  ER97-3034-000J 

Take  notice  that  on  May  21.  1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
CMS  Marketing  Services  &  Trading 
(CMS).  Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-finn 
point-to-point  transmission  service  to 
CMS. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Interstate  Power  Company 

[Docket  No.  ER97-3035-OO01 

Take  notice  that  on  May  21, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  St.  Charles 
.Light  &  Water  Department  (St.  Charles). 


L  iiucr  me  service  Agreement,  IPW  will 
provide  Network  Integration 
Transmission  Service  to  St.  Charles. 

Comment  date.  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-3036-0001 

Take  notice  that  on  May  21, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  two  service 
agreements,  dated  May  12,  1997  and 
May  14,  1997,  establishing  the  following 
as  customers  under  the  terms  of  CIPS' 
Open  Access  Transmission  Tariff:  Plum 
Street  Energy  Marketing,  Inc.  and 
Southern  Indiana  Gas  and  Electric 
Company. 

CIPS  requests  an  effective  date  of  May 
14, 1997  for  the  service  agreements. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on  the 
two  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  UtiliCorp  United  Inc. 

[Docket  No.  ES97-31-000) 

Take  notice  that  on  May  28. 1997. 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  under  §  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  up  to  60,000 
shares  of  preference  stock,  pursuant  to 
the  terms  of  a  shareholder  rights  plan. 
Applicant  also  requests  exemption  from 
the  competitive  bidding  and  negotiated 
placement  requirements  of  the 
Commission's  Regulations. 

Comment  date:  July  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Citizens  Utilities  Company 

[Docket  No.  ES97-35-000) 

Take  notice  that  on  May  23,  1997, 
Citizens  Utilities  Company  (Applicant) 
filed  an  application  wifli  the  Federal 
Energy  Regulatory  Commission  under 
§  204  of  the  Federal  Power  Act 
requesting  an  order  authorizing  the 
issuance  of  up  to  170,000,000  shares  of 
Common  Stock  Series  B  in  exchange  for 
all  outstanding  shares  of  Common  Stock 
Series  A,  pursuant  to  a  share- for-share 
exchange  of  all  outstanding  shares  of 
Common  Stock  Series  A. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  tile  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
|FR  Doc.  97-15394  Filed  6-11-97;  8:45  ami 

MUJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No8.  CP95-194-001,  CP95-194- 
003,  CP96-027-000,  and  CP96-027-0011 

Northern  Border  Pipeline  Company 
and  Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Availability  of  the 
Rnal  Environmental  Impact  Statement 
for  ttie  Proposed  Northern  Border 
Project 

June  6. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or^ 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Northern  Border  Pipeline 
Company  (Northern  Border)  and  Natural 
Gas  Pipeline  Company  of  America 
(Natural)  in  the  above-referenced 
dockets,  collectively  referred  to  as  the 
Northern  Border  Project. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Poficy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  the  mitigatmg  measures  we 
have  recommended,  would  have  limited 
environmental  impact  and  would  be  an 
environmentally  acceptable  action.  Most 
of  this  impact  would  occur  during 
construction.  The  FEIS  also  evaluates 
two  single  system  alternatives  to  the 
proposals  between  Harper,  Iowa  and 
Chicago,  Illinois.  The  I^IS  concludes 
that  either  single  system  alternative 
would  be  environmentally  preferable  to 


building  both  projects  in  that  area.  The 
Amarillo  system  alternative  is  the 
environmentally  preferred  alternative. 

The  FEIS  assesses  the  potential 
environmental  effects  of  the 
Construction  and  operation  of  the 
following  facilities: 

Northern  Border 

•  About  390.0  miles  of  n^  natural 
gas  pipeline; 

•  About  303,500  horsepower  (hp)  of 
new  compression; 

•  9  new  and  1  modified  meter 
stations,  5  new  pig  Launcher/receivers, 
1  new  office/  warehouse  building,  and 

16  new  and  9  modified  valves;  and 

•  13  new  communication  towers. 

Natural 

•  About  85.7  miles  of  new  natiu^l  gas 
pipeline; 

•  About  9,000  hp  of  new 
compression;  and 

•  3  new  pig  launcher/receivers  and 

17  new  or  modified  valves. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  up  to  1 ,226.3 
million  cubic  feet  per  day  of  natural  gas 
from  producing  regions  in  Canada  and 
the  Williston  Basin  in  Montana  and 
North  Dakota  to  natural  gas  shippers 
and  local  distribution  companies  in  the 
Midwest,  primarily  the  Chicago  area. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street.  N.E..  Room  2A, 
Washington,  DC  20426.  (202)  208-1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-15334  Filed  6-11-97;  8:45  am) 
BIUJNO  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6838-9] 

Toxic  Chemicals;  PCBs;  Submission  of 
ICR  No.  1012  to  0MB;  Information 
Collection  Activities 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  PCB  Disposal  Permitting 
Regulation  (EPA  ICR  No.  1012.06;  OMB 
Control  No.  2070-0011)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR, 
which  is  abstracted  below,  describes  the 
nattire  of  the  information  collection  and 
its  estimated  cost  and  biu'den. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  is  scheduled  to 
expire  on  June  30, 1997.  A  Federal 
Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  Agency's  intent  to  renew  the  ICR 
and  on  the  ICR  contents,  was  issued  on 
November  12,  1996  (61  FR  58065).  EPA 
did  not  receive  any  comments  during 
the  comment  period. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  July  14, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Sandy  Farmer  at  EPA,  (202) 
260-2740.  and  refer  to  EPA  ICR  No. 
1012.06  and  OMB  Control  No.  2070- 
0011. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1012.06  and  OMB  Control 
No.  2070-0011,  to  the  following 
addresses:  Ms.  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency. 
Regulatory  Information  Division 
(Mailcode:  2137),  401  M  Street,  SW, 
Washington,  DC  20460. 

And  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW,  Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  1012.06; 
OMB  Control  No.  2070-0011. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  June  30. 1997. 

Title:  PCB  Disposal  Permitting 
Regulation. 

Abstract:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  bans 
polychlorinated  biphenyls  (PCBs)  from 
the  environment  and  directs  the 
Administrator  of  EPA  to  promulgate 
rules  to.  among  other  things,  prescribe 
methods  for  the  disposal  of  PCBs.  EPA 
•  promulgated  rules  in  1978  and  1979  that 
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address  disposal  requirements.  These 
provisions  require  owners  of  aUemate 
disposal  technologies,  incinerators  and 
chemical  waste  landfills  to  submit 
pennit  applications  to  and  obtain 
approvals  from  EPA.  Additionally,  EPA 
prescribes  technical  and  operational 
criteria  that  these  facilities  must  meet  to 
qualify  for  consideration  by  the  Agency. 
EPA  may  include  in  an  approval  any 
other  requirements  or  provisions  that 
are  necessary  to  ensure  the  operation  of 
the  facility  will  not  present  an 
luireasonable  risk  of  injury  to  health  or 
the  environment. 

To  meet  its  statutory  obligations,  EPA 
must  obtain  sufficient  information  to 
conclude  that  the  operation  of  a 
disposal  facility  does  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  requests  only  the 
information  that  the  Agency  needs  to 
reach  a  decision  to  grant  or  deny  an 
applicant's  request  for  a  disposal 
approval.  EPA  uses  the  information 
submitted  by  each  permit  applicant  to 
determine  if  the  applications  meet  the 
technical  and  operational  criteria  for  a 
disposal  facility  and  to  make  a  finding 
that  the  operation  of  the  faciUty  will  not 
result  in  an  unreasonable  risk  of  injury 
to  health  or  the  environment. 

Responses  to  the  collection  of 
information  are  required  in  order  for 
respondents  to  obtain  or  retain  benefits 
(see  40  CFR  parts  761.60.  761.70  and 
761.75).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  pubhc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  334  hours  per  response 
for  an  estimated  32  respondents.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  The  OMB  control  numbers  for 


EPA's  regulations  are  displayed  in  40 
CFR  Part  9. 

Respondents/Affected  Entities: 
Operators  of  PCS  disposal  facilities. 

Estimated  No.  of  Respondents:  32. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,688  hours. 

Frequency  of  Collection:  On  occasion. 

Changes  in  Burden  Estimates:  There 
is  a  reduction  of  6,232  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
Information  Collection  Request  (ICR) 
most  recentiy  approved  by  OMB,  from 
16,920  hours  currentiy  to  an  estimated 
10,688  hours.  The  prior  ICR  assumed  an 
equal  number  of  applications  to  conduct 
research  and  development  (R&D)  in  PCB 
disposal  as  applications  for  commercial 
disposal  of  PCBs.  However,  based  on 
experience  gained  since  the  last  ICR, 
EPA's  revised  calculations  now  account 
for  the  fact  that  EPA  receives  twice  as 
many  R&D  applications  as  commercial 
applications.  The  average  burden  for 
RJsib  applications  is  only  60  hours, 
versus  880  hours  for  commercial 
applications. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12.  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  as  described  above. 

Dated:  June  9, 1997. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

(FR  Doc.  97-15367  Filed  6-11-97;  8:45  am] 

BIIXmG  CODE  66aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRl-6839-3] 

Air  Pollution  Control;  Proposed 
Actions  on  Clean  Air  Act  Grants  to  the 
South  Co3s'  Air  Quality  Management 
District 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Proposed  determinations  with 
request  for  comments  and  notice  of 
opportunity  for  public  hearing. 

SUMMARY:  The  Environmental  Protection 
Agency  has  made  two  proposed 
determinations  that  reductions  in 
expenditures  of  non-Federal  funds  for 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  in 
Diamond  Bar,  California  are  a  result  of 
non-selective  reductions  in 
expenditures.  These  determinations, 
when  final,  will  pennit  the  SCAQMD  to 
keep  the  financial  assistance  awarded  to 


ii  uy  nPA  for  FY-96,  and  to  be  awarded 
financial  assistance  for  FY-97  by  EPA, 
under  section  105(c)  of  the  Clean  Air 
Act  (CAA). 

DATES:  Comments  and/or  requests  for  a 
public  hearing  must  be  received  by  EPA 
at  the  address  stated  below  by  July  14, 
1997. 

ADDRESSES:  All  comments  and/or 
requests  for  a  public  hearing  should  be 
mailed  to:  R.  Michael  Stenburg,  Grants 
and  Program  Integration  Office  (Air-8), 
Air  Division,  U.S.  EPA  Region  DC,  75 
Hawthorne  Street,  San  Francisco. 
California  94105-3901;  FAX  (415)  744- 
1076. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Michael  Stenburg,  Grants  and 
Program  Integration  Office  (Air-8),  Air 
Division,  U.S.  EPA  Region  DC,  75 
Hawthorne  Street,  San  Francisco, 
California  94105-3901  at  (415)  744- 
1182. 

SUPPl^MENTARY  INFORMATION:  Under  the 
authority  of  Section  105  of  the  CAA, 
EPA  provides  financial  assistance 
(grants)  to  the  SCAQMD,  whose 
jiuisdiction  includes  Los  Angeles  and 
Orange  Counties  in  southern  CaUfomia, 
to  aid  in  the  operation  of  its  air 
pollution  control  programs.  In  FY-96, 
EPA  awarded  the  SCAQMD  $7,084,731, 
which  represented  approximately  8.4% 
of  the  SCAQMD's  budget. 

Section  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1),  provides  that  "[njo 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditures  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
year.  In  order  for  (EPA)  to  award  grants 
under  this  section  in  a  timely  tnannwr 
each  fiscal  year,  [EPA]  shall  compare  an 
agency's  prospective  expenditure  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportiuiity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  applicable  unit  of 
Government."  CAA  section  105(c)(2). 
These  statutory  requirements  are 
repeated  in  EPA's  implementing 
regulations  at  40  CFR  35.210(a). 

In  its  FY-96  section  105  application, 
the  SCAQMD  projected  expenditures  of 
non-Federal  funds  for  recurrent 
expenditures  (or  its  maintenance  of 
effort  (MOE))  of  $78,452,571.  This  MOE 
would  have  been  sufficient  to  meet  the 
MOE  requirements  of  the  CAA.  i.e.  it 
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would  nave  oecn  equai  lo  or  greater 
than  the  MOE  for  the  previous  year  (FY- 
95).  Subsequently,  however,  the 
SCAQMD  submitted  to  EPA  final 
documentation  which  shows  that  its 
actual  FY-96  MOE  was  $76,882,860. 
This  amount  represents  a  shortfall  of 
$520,712  from  the  MOE  of  $77,403,572 
for  the  preceding  fiscal  year  (FY-95).  In 
order  for  the  SCAQMD  to  be  eligible  to 
keep  its  FY-96  grant,  EPA  must  make  a 
determination  under  section  105(c)(2l. 

Furthermore,  in  its  FY-97  §  105  grant 
application  the  SCAQMD  projected 
MOE  of  $67,362,724.  This  amount 
represents  a  shortfall  of  $9,520,136  from 
the  actual  FY-96  MOE  of  $76,882,860. 
In  order  for  the  SCAQMD  to  be  eligible 
to  be  awarded  its  FY-97  grant,  EPA 
must  make  a  determination  under 
section  105(c)(2). 

The  SCAQMD  is  a  single-purpose 
agency  whose  primary  source  of  funding 
is  emission  fee  revenue.  It  is  the  "unit 
of  Government"  for  section  105(c)(2) 
purposes.  The  SCAQMD  submitted 
dociunentation  to  EPA  which  shows 
that  over  the  last  five  years  emission 
reductions  brought  on  by  a  combination 
of  regulated  and  voluntary  emission 
reductions  and  actions  to  minimize  fee 
increases  on  businesses  have  reduced 
fee  revenues  from  stationary  sources 
from  a  high  of  $66,914,362  in  1991- 
1992  to  approximately  $49,147,500  in 
1996-1997.  As  a  result,  the  SCAQMD 
has  instituted  hiring/salary  freezes, 
fiu'loughs,  and  layoffs,  has  reduced  its 
equipment  purchases  and  contract 
expenditures,  and  has  instituted  new 
programs  to  reduce  costs  such  as  permit 
streamlining,  computer-assisted  permit 
processing,  and  privatization  efforts. 

Therefore,  the  SCAQMD's  MOE 
reductions  resulted  from  a  loss  of  fee 
revenues  due  to  circumstances  beyond 
its  control.  EPA  proposes  to  determine 
that  the  SCAQMD's  lower  FY-96  and 
FY-97  MOE  levels  meet  the  section 
105(c)(2)  criteria  as  resulting  from  a 
non-selective  reduction  of  expenditures. 
Pursuant  to  40  CFR  35.210,  these 
determinations  will  allow  the  SCAQMD 
to  keep  the  funds  received  bom  EPA  for 
FY-96  and  be  awarded  financial 
assistance  for  FY-97. 

This  notice  constitutes  a  request  for 
public  comment  and  an  opportunity  for 
public  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  July  14. 1997  on  this  proposal  will 
be  considered.  EPA  will  conduct  a 
public  hearing  on  this  proposal  only  if 
a  written  request  for  such  is  received  by 
EPA  at  the  address  above  by  July  14, 
1997. 

If  no  written  request  for  a  bearing  is 
received,  EPA  will  proceed  to  both  final 
determinations.  While  notice  of  the  final 


determinations  will  not  be  published  in 
the  Federal  Register,  copies  of  the 
determinations  can  be  obtained  by 
sending  a  written  request  to  R.  Michael 
Stenburg  at  the  above  address. 

Dated:  June  3,  1997. 
David  P.  Ho%vekamp, 
Director,  Air  Division,  U.S.  EPA,  Region  9. 
[FR  Doc.  97-15366  Filed  6-11-97;  8:45  am] 
BILUNG  CODE  6SaO-60~P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5840-2] 

Performance  Evaluation  Studies 
Supporting  Administration  of  the  Clean 
Water  Act  and  Safe  Drinking  Water  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
decision  by  the  Environmental 
Protection  Agency  (EPA)  to  transfer 
components  of  the  laboratory 
performance  evaluation  (PE)  studies 
programs  that  the  Agency  has 
conducted  to  assess  laboratories  testing 
drinking  water  and  wastewater  to  the 
private  sector.  Under  the  externalized 
program,  EPA  would  issue  standards  for 
the  operation  of  the  program,  the 
National  Institute  of  Standards  and 
Technology  (NIST)  would  develop 
standards  for  private  sector  PE  suppliers 
and  would  evaluate  and  accredit  PE 
suppliers,  and  the  private  sector  would 
develop  and  manufactiu^  PE  materials 
and  conduct  PE  studies.  The  results  of 
these  studies  would  be  made  available 
to  the  study  participants  (participating 
analytical  laboratories  and  in  the  case  of 
DMRQA  studies  to  permittees)  and  to 
those  govenunent  organizations  that 
have  the  responsibility  for 
administering  programs  supported  by 
the  studies  (e.g..  state,  federal  agency). 
This  decision  should  ensiue  the 
continued  viability  of  the  existing  PE 
programs  and  should  permit  the 
eventual  expansion  of  environmental 
laboratory  PE  studies  to  other  media  and 
analytes  while  maintaining  government 
oversight. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  W.  Clark.  Office  of  Ground 
Water  and  Drinking  Water  (OGWDW). 
U.S.  EPA,  401  M  Street.  SW., 
Washington  DC  20460  [telephone 
number  (202)  260-7159];  Rick  Colbert. 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA).  U.S.  EPA  Ariel  Rios. 
1200  Pennsylvania  Ave..  NW.. 
Washington  DC  20044  (telephone 
number  (202)  564-2320);  or  Robert 


uraves,  uirice  oi  nesearcn  ana 
Development  (ORD).  U.S.  EPA/NERL, 
26  W.  Martin  Luther  King  Dr., 
Cincinnati,  Ohio  45268  [telephone 
number  (513)  569-7197). 
SUPPLEMENTARY  INFORMATION:  Since  the 
1970s.  EPA  has  been  conducting 
laboratory  PE  studies  to  support  the 
various  water  programs  administered  by 
the  States  and  EPA  under  the  Clean 
Water  Act  and  the  Safe  Drinking  Water 
Act.  In  a  PE  study,  a  participating 
laboratory  analyzes  a  test  sample  (a  PE 
sample)  that  is  prepared  and  distributed 
by  the  entity  conducting  the  study.  In 
the  EPA-supported  PE  studies,  a  single 
EPA  contractor  prepared  test  samples 
which  were  sent  to  participating 
laboratories  for  analysis.  EPA  then 
scored  the  results  against  statistically- 
based  or  empirically-based  performance 
criteria  to  determine  whether  the 
laboratory  demonstrated  acceptable 
performance.  The  results  were  then 
supplied  to  the  study  participants  and 
the  govenunent  agencies  responsible  for 
reviewing  the  performance  of  said 
participants. 

What  is  the  Purpose  of  a  PE  Study? 

PE  studies  are  a  valuable  indicator  of 
a  laboratory's  competency  to  analyze 
water  samples.  The  studies  are  used  to 
assess  a  laboratory's  ability  to  conduct 
analysis  and  produce  meaningful  and 
reliable  envirorunental  data.  In  som^ 
States,  the  State  may  certify  or  accredit 
individual  laboratories  to  conduct 
analysis  within  the  State.  The  PE 
studies  serve  as  one  component  of  the 
overall  federal  program  to  assure  quality 
in  environmental  measurement  to 
implement  the  Clean  Water  Act  and  the 
Safe  Ehinking  Water  Act.  EPA  has  also 
relied  on  the  data  to  assess  the 
capability  of  the  nation's  environmental 
laboratory  community  to  conduct 
analysis  for  certain  analytes.  If  EPA 
found  that  a  disproportionate  number  of 
laboratories  did  not  seem  able  to 
properly  analyze  the  samples  for  a  given 
analyte.  EPA  used  that  information  to 
identify  areas  where  additional  method 
development  was  warranted. 

EPA  nas  been  conducting  three  PE 
study  programs  to  support  nationwide 
implementation  of  water  programs: 

Water  Supply  (WS)  study  program, 
which  includes  chemistry, 
microbiology,  and  radiochemistry  PE 
studies,  supports  implementation  of  the 
Safe  Drinking  Water  Act.  Under  the  Safe 
Drinking  Water  Act,  laboratory 
certification  programs  are  administered 
primarily  by  States  (and.  in  very  limited 
instances,  by  EPA).  Many  State  drinking 
water  laboratory  certification  programs 
have  required  "successful"  oarticipation 
in  EPA's  Water  Supply  (WS)  PE  study 
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program  as  an  element  for  laboratory 
certification  by  the  State. 

Water  Pollution  (WP)  study  program, 
which  includes  chemistry  PE  studies, 
tests  laboratories'  abilities  to  analyze  for 
common  surface  water  quality  pollutant 
parameters  and  supports  25  to  30  State 
wastewater  and  other  environmental 
laboratory  certification  programs.  Many 
States  conduct  laboratory  accreditation 
programs  in  support  of  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permitting  program  imder  the 
Clean  Water  Act.  Though  participation 
in  the  WP  is  not  federally  compelled, 
many  States  require  laboratories  to 
participate  in  EPA's  Water  Pollution 
(WP)  PE  study  program  as  a  basis  for 
accreditation  under  State  laws. 

Discharge  Monitoring  Report  Quality 
Assurance  (DMRQA)  study  program, 
which  includes  inorganic  chemistry  and 
whole  effluent  toxicity  (WET)  PE 
studies,  is  used  as  one  tool  for  ensiuing 
the  quality  of  monitoring  data  submitted 
by  Netional  Pollutant  Discharge 
Elimination  System  (NPDES) 
permittees.  Historically,  EPA 
administered  the  DMRQA  studies 
through  NPDES  "major"  permittees, 
who  would  transmit  the  DMRQA  test 
samples  to  the  same  laboratories  that 
conduct  compliance  monitoring  for 
such  permittees.  Begirming  in  FY  1996, 
NPDES  permittees  were  instructed  to 
notify  their  laboratories  to  request  and 
receive  the  necessary  samples  directly 
from  the  EPA.  NPDES  permittees  are 
required  to  participate  in  the  DMRQA 
study  under  the  authority  of  Clean 
Water  Act  section  308.  Thus,  though 
laboratories  are  not  directly  required  to 
participate,  participation  is  effectively 
or  indirectly  required  by  market  forces. 

Why  is  EPA  Externalizing  the  PE  Study 
Function? 

In  the  past,  EPA  conducted  the  PE 
studies  with  no  cost  to  the  participating 
laboratories.  As  part  of  the 
Government's  efforts  to  save  resources 
find  to  externalize  those  activities  that 
are  not  inherently  governmental 
functions  and  that  can  be  conducted  by 
the  private  sector,  the  Agency 
reassessed  its  continued  operation  of  the 
pronouns. 

EPA  had  considered  numerous 
options  for  externalizing  the  PE  studies 
progran.  F"  '     \:  '  .ined  these  options 
in  the  FacU-rdi  Register  at  61  FR  37464 — 
37471  (July  18,  1996).  After  considering 
the  comments  received,  the  Agency 
decided  on  a  program  where  EPA  would 
issue  standards  for  the  operation  of  the 
program,  the  NIST  ^ould  develop 
standards  for  private  sector  PE  suppliers 
and  would  evaluate  and  accredit  PE 
suppliers,  and  the  private  sector  would 


develop  and  manufacture  PE  materials 
and  conduct  PE  studies.  In  addition,  as 
part  of  the  program,  the  PE  providers 
would  report  the  results  of  the  studies 
to  the  study  participants  and  to  those 
organizations  that  have  responsibility 
for  administering  programs  supported 
by  the  studies  (e.g..  State  and  EPA  for 
WS  and  WP  studies;  EPA  for  DMRQA 
studies).  The  Agency  believes  that  this 
option  (Option  2  of  the  proposed 
Options)  would  best  serve  the  public 
interests. 

When  Will  Externalization  Occur? 

EPA  and  N",  "T  anticipate  that  NIST 
would  bcgm  to  take  applications  for 
accrediting  private  sector  PE  suppliers 
beginning  in  the  summer  of  1998.  The 
agencies  turther  anticipate  that  the  Erst 
clasa  of  commercial  sector  PE  providers 
would  be  accredited  by  the  January  of 
1999  and,  accordingly,  ready  to  begin  to 
service  laboratories  with  PE  studies 
shortly  thereafter.  Therefore,  the  final 
studies  conducted  by  EPA  would 
include:  DMRQA  18  (aquatic  toxicity 
samples  to  be  shipped  June  1998; 
chemistry  samples  to  be  shipped  July/ 
Aug  1998);  WP  40  (samples  to  be 
shipped  July/Aug  1998);  WSM  30 
(microbiological  samples  to  be  shipped 
April  1998);  WS  41  (chemistry  samples 
to  be  shipped  May/June  1998); 
Radiochemistry  study  entitled,  "Gamma 
in  Water  Performance  Evaluation 
Study"  (samples  to  be  shipped  Nov 
1998). 

What  Would  Change  in  PE  Studies? 

The  new  PE  Studies  program  would 
serve  the  same  purposes  as  did  the 
previous  PE  Studies  program.  Though 
the  mode  of  operation  would  change, 
the  information  and  data  supplied  to  the 
States  (and  EPA  Regions)  would  not. 
Under  the  new  structure,  EPA  would 
remain  the  Standards  Setting  Authority 
for  the  Water  PE  Study  program.  (For 
explanation  of  terms,  see  61  FR  37464- 
37471.)  EPA  would  work  with  NIST  to 
establish  the  operational  and  technical 
standards  to  be  used  for  accrediting 
private  sector  PE  Study  Providers  and 
would  oversee  compliance  with  the 
national  standards.  NIST  would  publish 
the  accreditation  standards.  Both 
standards  setting  functions  would  be 
closely  coordinated  with  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC). 

NIST  has  indicated  that  its  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  would  serve  as  the  PE 
Study  Provider  Accreditation  Body. 
NIST  intends  to  collect  a  fee  from  PE 
Study  Providers  to  recover  costs 
associated  with  the  NIST  accreditation 
program.  NIST  would  also  develop 


primary  reierence  standards,  which 
NIST  would  sell  to  PE  Study  Providers. 

The  private  sector  and/or  States  (who, 
in  some  cases,  currently  conduct  their 
own  PE  studies)  would  have  the 
opportunity  to  become  accredited  PE 
study  providers.  The  private  sector  PE 
Study  Providers  would:  produce  and 
value  assign  the  PE  materials  according 
to  NIST  protocols;  distribute  the  PE 
samples  to  participating  laboratories; 
analyze  client  lab  measurement  data; 
calculate  acceptance  limits  according  to 
procedures  established  by  EPA;  and 
report  results  (in  the  appropriate  format 
and  detail)  to  the  participating 
laboratories,  appropriate  state 
authorities,  EPA,  and  NIST. 

Under  the  new  system,  States  would 
have  several  options  for  obtaining  the 
PE  study  data  for  laboratories  subject  to 
their  accreditation  program.  Three  such 
options  include:  States  may  require 
laboratories  to  participate  in  a  specific 
private  sector  PE  programs  and  have  the 
results  sent  to  the  State  by  the  PE  study 
provider;  States  may  elect  to  serve  as  PE 
study  providers  themselves  (as  some 
States  do  now);  or  States  may  permit  a 
laboratory  to  participate  in  any 
accredited  PE  study  and  have  the  results 
sent  to  the  State.  In  all  cases.  States 
would  be  able  to  receive  all  the 
information  that  was  previously 
provided  by  the  EPA.  The  only 
additional  costs  that  States  should 
experience  as  a  result  of  these  changes 
are  those  associated  with  purchasing  PE 
studies  from  the  private  sector  for  their 
own  laboratories. 

Dated:  May  28,  1997. 
Robert  Perciaaepe, 
Assistant  Administrator  for  Water. 

Dated:  May  27.  1997. 

Robert  ).  Huggett. 

Assistant  Administrator  for  Research  and 
Development. 

Dated:  May  30, 1997.  ^ 

Steven  A.  Hennui, 

Assistant  Administrator  for  Enforcement  and 

Compliance  Assurance. 

(PR  Doc.  97-15414  Filed  6-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6839-8] 

National  Drinking  Water  Advisory 
Council,  Occurrence  and  Contaminant 
Selection  Working  Group;  Notice  of 
Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
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that  a  conference  call  for  the  Occurrence 
and  Contaminant  Selection  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  S300f  et  seq.).  will  be  held  on 
June  23  and  24,  1997,  from  1:00  p.m. 
until  4:00  p.m.  EDT,  each  day.  The 
conference  call  is  open  to  the  public, 
but  due  to  availability,  conference  lines 
will  be  limited  and  access  will  be 
granted  on  a  first-come  first-served 
basis. 

The  purpose  of  this  call  is  to  review 
progress  on  the  development  of  the  first 
Drinking  Water  Candidate  List  since  the 
last  meeting  of  the  Working  Group  on 
April  3-4, 1997.  The  Working  Group 
members  will  analyze  the  results  of  the 
criteria  developed,  and  relevant  issues 
and  facts,  and  draft  proposed  position 
paper  for  deliberation  by  the  advisory 
council.  Therefore,  statements  will  be 
taken  from  the  public  as  time  allows. 

For  more  information,  please  contact, 
Evelyn  Washington,  Designated  Federal 
Officer,  Occurrence  and  Contaminant 
Selection  Working  Group,  U.S.  EPA, 
Office  of  Ground  Water  and  Drinking 
Water  (4607),  401  M  Street  SW, 
Washington,  D.C.  20460.  The  telephone 
number  is  202-260-3029,  fax  202-260- 
3762,  and  e-mail  address 
washington.evelyn@epamail.epa.gov. 

Dated:  June  4,  1997. 
Chaiiene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
IFR  Doc.  97-15407  Filed  6-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5839-9] 

National  Drinking  Water  Advisory 
CourKil,  Small  Systems  Working 
Group;  Notice  of  Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423.  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Small  Systems 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  S300f  et  seq.),  will 
be  held  on  June  30  and  July  1, 1997 
from  8:30  am  to  5:30  pm,  at  the  Loews 
L'Enfant  Plaza  Hotel,  480  L'Enfant 
Plaza,  Washington,  EX:  20024.  The 
meeting  is  open  to  the  public,  but  due 
to  past  experience,  seating  will  be 
limited. 

The  purpose  of  this  meeting  is  to 
review  and  discuss  final 
recommendations  for  the  National 


Drinking  Water  Advisory  Council 
regarding  implementation  of  the 
capacity  development  and  affordability 
provisions  of  the  1996  Safe  Drinking 
Water  Act  Amendments.  The  meeting  is 
open  to  the  public  to  observe.  The 
working  group  members  are  meeting  to 
develop  final  recommendations  based 
upon  issues  considered  at  previous 
meetings.  Statements  will  be  taken  from 
the  public  at  this  meeting,  as  time 
allows. 

For  more  information,  please  contact, 
Peter  E.  Shanaghan,  Designated  Federal 
Officer,  Small  Systems  Working  Group, 
U.S.  EPA,  Office  of  Ground  Water  and 
Drinking  Water  (4606),  401  M  Street 
SW,  Washington.  D.C.  20460.  The 
telephone  number  is  202-260-5813  and 
the  email  address  is 
shanaghan. peter^pamail. epa.gov. 

Dated:  May  29. 1997. 
Charlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
(FR  Doc.  97-15408  Filed  6-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6839-4] 

Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting, 
June  and  July  1 997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice 
is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's) 
Environmental  Engineering  Committee 
(EEC)  will  conduct  a  public  meeting 
from  Monday  June  30,  1997  through 
Thursday  July  3, 1997.  The  meeting  will 
be  held  in  conference  rooms  120-126  at 
the  Environmental  Protection  Agency's 
Andrew  W.  Breidenback  Environmental 
Research  Facility,  26  West  Martin 
Luther  King  Boulevard,  Cincinnati, 
Ohio.  The  Committee  will  convene  at 
8:30  a.m.  on  Monday  June  30  and 
adjourn  no  later  than  3  p.m.  Thursday 
July  3.  The  Committee  may  begin  earlier 
and  end  later  otherwise  as  needed  for 
the  work. 

Purpose  of  the  Meeting 

On  June  30-July  1  the  EEC  will 
review  the  Pollution  Prevention 
Research  Strategy  and  the  Waste 
Research  Strategy  developed  by  research 
coordination  teams  in  EPA's  Office  of 
Research  and  Development  (ORD).  On 
July  2,  the  EEC  will  review  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
TRI  Relative  Risk-Based  Environmental 
Indicators  Project  and  conduct  a 


consultation  on  a  proposed  approach  for 
developing  the  TRI  Relative  Risk-Based 
Chronic  Ecological  Indicator.  (An  SAB 
consultation  is  a  discussion  of  an  issue 
in  its  early  stages  which  generates 
neither  consensus  advice  nor  a  written 
report,  hot  which  may  be  helpful  to  the 
Agency  in  identifying  areas  that  should 
be  addressed  in  its  further  development 
of  the  topic.)  July  3  is  intended  to  be  a 
day  of  writing  and  report  preparation. 
During  the  meeting,  the  Committee 
also  expects  to  review  and  possibly 
approve  four  reports  prepared  by  the 
EEC  or  its  subcommittees:  (A)  the 
research  program  and  strategic 
directions  of  the  National  Risk 
Management  Research  Laboratory 
(NRMRL);  (B)  Superfund's  draft 
proposed  national  guidance  on  field 
filtration  of  ground  water  samples  taken 
for  metals  analysis  bom  monitoring 
wells  for  Superfund  site  assessment;  ® 
the  uso  of  toxicity  weighting  in  the 
Office  of  Enforcement  and  Compliance 
Analysis  Sector  Facility  Indexing 
Project;  and  (D)  the  Office  of  Solid 
Waste's  proposed  plan  for  a 
Congressionally  required  study  of 
surface  impoundments. 

Review  of  the  Pollution  Prevention 
Research  Strategy 

Copies  of  the  review  documents  for 
the  Pollution  Prevention  Research 
Strategy  review  can  be  obtained  from 
Jonathan  Herrmann  of  the  NRMRL  in 
EPA/ORD  (phone  513/569-7839  or  fax 
513/569-7680).  The  current  draft  charge 
for  the  pollution  prevention  research 
strategy  review  is: 

(A)  Is  the  research  strategy  on  target 
in  describing  the  ciurent  state  of 
pollution  prevention,  where  it  should  be 
focused  in  the  near  term,  and  where  it 
needs  to  be  directed  in  the  future  (i.e.. 
sustainable  development)? 

(B)  Does  the  strategic  review  and 
program  scoping  provide  a  clear  sense 
of  priorities  and  role  for  ORD's 
pollution  prevention  research  eFort,  and 
does  it  support  the  opportunities  for 
pollution  prevention  research  and 
development  described  in  Chapter  3.0? 
Have  any  opportunities  for  ORID 
research  in  pollution  prevention  been 
missed  and,  if  so,  what  are  they? 

*  Are  the  four  long-term  goals 
consistent  with  the  mission  of  the 
research  strategy,  and  if  thoroughly 
executed,  will  they  effectively  achieve 
the  stated  vision?  If  not,  what 
improvements  or  changes  are 
recommended? 

(D)  Are  the  prioritization  criteria 
listed  in  Chapter  2.0  the  of  the  research 
strategy  thorough  and  will  they  permit 
rational  and  reasoned  decision  making 
on  which  projects  should  be  pursued  as 
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part  of  a  more  detailed  research  and 
development  implementation  plan?  If 
not,  what  needs  to  be  done? 

(E)  Are  the  research  and  development 
activities  and  project  areas  presented 
under  each  of  the  four  long-term  goals, 
generally  understandable,  and 
achievable?  If  riot,  what  suggestions  do 
you  have  for  improvements? 

(F)  Are  the  project  areas  described 
xmder  Long-Term  Goal  II  (Technologies 
and  Approaches)  appropriate  for  the 
broad  scope  of  the  research  strategy?  If 
not,  what  changes  do  you  recommend? 

(G)  Is  the  breadth  and  extent  of  Long- 
Term  Goal  rV  (Social  Science)  sufficient 
to  advance  economic,  social,  and 
behavioral  issues  that  enhance  or  limit 
the  acceptance  of  pollution  prevention? 

(H)  Overall,  does  the  research  strategy 
support  the  position  stated  in  the  ORD 
strategic  plan  that  pollution  prevention 
(along  with  new  technology)  is  one  of 
six  high-priority  research  areas  that 
should  be  pursued?  Is  it  supportive  of 
a  risk-based  approach  or  is  a  stronger 
argimient  needed? 

Review  of  the  Waste  Research  Strategy 

Copies  of  the  review  documents  for 
the  Waste  Research  Strategy  review  can 
be  obtained  from  Ben  Blaney  of  the 
NRMRL  in  EPA/ORD  (phone  513/569- 
7852;  fax  513/569-7680).The  current 
draft  charge  for  the  waste  research 
strategy  plan  is: 

(A)  Has  ORD  clearly  captured  and 
presented  the  environmental  problems 
associated  with  wastes? 

(B)  Has  ORD  identified  the  high 
priority  topics  (e.g.  contaminated 
groimd  water)  that  need  to  be 
addressed?  Has  too  much  or  too  little 
emphasis  been  placed  on  one  or  another 
of  the  topic  areas?  Do  any  other  major 
topic  areas  need  to  be  added? 

(C)  Are  the  research  activities 
proposed  within  each  topic  addressing 
the  highest  priority  research  needs?  Has 
too  much  or  too  little  emphasis  been 
placed  on  one  or  another  of  the  research 
activities?  Do  any  other  major  research 
activities  need  to  be  added? 

(D)  Axe  the  criteria  and  processes 
used  to  filter  and  select  the  highest 
priority  research  clear  and  reasonable? 

(E)  Are  the  future  directions  for 
research  in  the  program  clearly 
identified  in  the  plan  and  are  they 
reasonable  and  appropriate? 

Review  prtht  TRJ  Relative  Risk-Based 
Enviroaniftitdi  Iruiicators  Pro)ect 

Copies  of  the  reference  documents 
supporting  this  review  can  be  obtained 
from  the  TSCA  Nonconfidential 
Information  Center,  Room  B-607, 
Northeast  Mall,  401  M  Street,  SW., 
Washin^on,  DC  20460,  12  noon  to  4 


p.m.,  Monday  through  Friday,  except 
legal  holidays.  Requests  for  documents 
should  be  sent  in  writing  to  fax  number 
(202)  260-0569  or  E-mail  to 
oppt.ncic@epamail.epa.gov.  Refer  to 
Atininistrative  Record  Number  AR181. 
Documents  available  are:  (1)  Toxics 
Release  Inventory  Relative  Risk-Based 
Environmental  Indicators  Methodology 
(203  pages);  (2)  Toxics  Release 
Inventory  Relative  Risk-Based 
Environmental  Indicators  Project: 
Interim  Toxicity  Weighting  Summary 
Document  (230  pages);  ajjd  (3)  Toxics 
Release  Inventory  Relative  Risk-Based 
Environmental  Indicators  Project: 
Summary  of  Comments  Received  on  the 
1992  Draft  Methodology  and  Responses 
to  Comments  (63  pages). 

Acting  upon  the  recommendations  of 
the  1990  EPA  Science  Advisory  Board 
(SAB)  report.  Reducing  Risk,  (EPA- 
SAB-EC-90-021)  OPPT  has  designed  an 
indicator  to  assess  the  releases  of  TRI 
and  other  chemicals  from  a  relative  risk- 
based  perspective.  The  TRI 
Environmental  Indicators  are  numeric 
relative  ranking  values,  based  upon 
reported  TRI  multimedia  emissions  and 
weighting  factors  representing  toxicity, 
exposure  chsiracteristics,  and  receptor 
populations  using  current  EPA  models 
and  databases. 

OPPT  plans  to  use  the  TRI 
Environmental  Indicators  for  relative 
risk-based  trends  analysis  or  for 
targeting  and  prioritization  of  chemicals 
and  chemical  facilities.  This  tool  can 
effectively  conserve  Agency  resources  in 
project  plaiming  and  analysis;  it  also 
has  enviroimiental  justice  applications. 
OPPT  will  maintain  a  high  degree  of 
flexibility  in  just  how  the  TRI 
Environmental  Indicators  will  be 
applied  by  the  Agency,  states,  and  the 
public.  OPPT  requests  the  SAB  to  assess 
the  technical  merits  of  the  methodology 
in  order  to: 

(A)  Evaluate  whether  appropriate 
approaches  have  been  selected  to  assess 
hazard,  exposure  and  population 
parameters; 

(B)  Determine  if  these  elements  have 
been  properly  integrated  within  the 
methodology; 

(C)  Assess  whether  this  screening- 
level  tool  will  provide  reasonable 
results  for  relative  risk-based  analyses; 

(D)  Consider  whether  the  overall 
methodology  accomplishes  OPPT's 
objective  to  provide  a  measure  of  risk- 
related  impacts  pertaining  to  TRI 
chemical  emissions;  and 

(E)  Identify  research  needs  that  could 
influence  future  enhancements  and 
improvements  of  the  methodology. 


Consultation  on  a  riDposea  Approach 
for  Developing  the  TRI  Relative  Risk- 
Based  Chronic  Ecological  Indicator 

There  are  no  additional  dociunents  for 
the  consultation  on  OPPT's  proposed 
approach  for  developing  the  TRI 
Relative  Risk-Based  Chronic  Ecological 
Indicator.  Regarding  the  consultation, 
OPPT  is  seeking  input  from  the 
individual  SAB  members  and 
consultants  on: 

(A)  Whether  to  expand  the  ecological 
indicator  beyond  representing  solely 
aquatic  toxicity  and,  if  so,  how  could 
this  be  accomplished?  Which 
toxicological  endpoints  should  be  used 
for  assigning  hazard  rankings  and 
should  similar  scoring  matrices  be 
developed? 

(B)  OPPT  proposes  to  eliminate  the 
concept  of  receptor  population  in  the 
ecological  indicator.  Is  this  appropriate 
and,  if  not,  what  would  be  alternative 
approaches? 

For  Further  Information — After  June 
9,  agendas  and  rosters  can  be  obtained 
from  the  Subcommittee  Secretary,  Mrs. 
Dorothy  Clark,  (phone  202/260-8414; 
fax  202/260-7118;  or  Email 
CLARK.DOROTHY  @ 
EPAMAIL.EPA.GOV).  Members  of  the 
public  desiring  additional  information 
about  the  meeting,  including  the 
complete  charges,  or  who  wish  to  attend 
either  the  conference  call  or  face-to-face 
meeting  should  contact  the  Designated 
Federal  Official  for  the  Environmental 
Engineering  Committee,  Mrs.  Kathleen 
Conway,  (phone  and  voicemail  202/ 
260-2558;  fax  202/260-7118;  or  Email 
CONWAY.KATHLEEN  @ 
EPAMAIL.EPA.GOV).  Mail  for  Mrs. 
Clark  and  Mrs.  Conway  should  be  sent 
to  the  Science  Advisory  Board  (1400), 
U.S.  EPA,  401  M  Street,  SW, 
Washington.  DC  20460. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mrs.  Conway 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Monday, 
June  23,  1997  in  order  to  be  included  on 
the  agenda.  Public  comments  will  be 
limited  to  five  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g. ,  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  the 
presentation  itself. 
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Providiag  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting],  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY1996  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street.  SW, 
Washington.  IX  20460  or  via  fax  (202/ 
260-1889).  Single  copies  of  the  SAB's 
Reducing  Risk  (EPA-SAB-EC-90-021) 
can  also  be  obtained  from  CESS. 
Additional  information  concerning  the 
SAB  can  be  found  on  the  SAB  Home 
Page  at:  HTTP:/AVWW.EPA/SCIENCEl/ 

Dated:  June  3. 1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  97-15368  Filed  6-11-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval 

June  5, 1997. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  14,  1997.  ff 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Holey,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

StM>PLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0481. 

Title:  Application  for  Renewal  of 
Private  Radio  Station  License. 

Form  Number:  FCC  Form  452-R. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  2,700. 

Estimate  Hour  Per  Response:  10 
minutes  (.166). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  448  hours. 

Needs  and  Uses:  Aviation  Ground  and 
Marine  Coast  Radio  Station  licensees  are 
required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years.  This  form  will  be  used  for  that 
purpose.  The  form  is  being  revised  to 
add  spaces  to  collect  the  applicant's 
Internet  or  e-mail  address  and  Taxpayer 
Identification  Number  (TIN)  to  comply 
with  the  Debt  Collection  Improvement 
Act  of  1996.  The  Wireless 
Telecommunications  Bureau  has 
developed  a  generic  renewal  application 
for  electronic  filing,  FCC  Form  900. 


Once  implemented,  applicants  for 
renewal  of  Aviation  Ground  and  Marine 
Coast  licenses  will  have  the  option  to 
use  FCC  Form  452-R  or  electronically 
file  for  renewal  using  the  FCC  Form  900. 
The  FCC  staff  will  use  the  data  to 
determine  eligibility  for  a  renewed  radio 
station  authorization,  and  to  issue  a 
radio  station  license.  Data  is  also  used 
by  Compliance  personnel  in 
conjunction  with  field  engineers  for 
enforcement  and  interference  resolution 
purposes. 

OMB  Approval  No.:  3060-0368. 

Title:  Section  97.523,  Question  Pools. 

Type  of  Review:  Reinstatement 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  3. 

Estimate  Hour  Per  Response:  160. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  480  hours. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  Section 
97.523  is  necessary  to  permit  question 
pools  used  in  preparing  amateur 
examinations  to  be  maintained  by 
Volunteer-Examiner  Coordinators 
(VEC's).  These  question  pools  must  be 
published  and  made  available  to  the 
pubRc  before  the  questions  are  used  in 
an  examination.  The  information 
maintained  by  the  VEC's  is  used  to 
prepare  amateur  examinations.  If  this 
information  was  not  maintained  the 
amateur  examination  program  would 
deteriorate  and  become  outdated.  These 
examinations  would  not  adequately 
measure  the  qualifications  of  the 
applicants. 

OMB  Approval  No.:  3060-0742. 

Title:  Telephone  Niunber  Portability 
(47  CFR  Part  52,  Subpart  C,  Sections 
52.21-52.31). 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  237. 

Estimate  Hour  Per  Response:  4.75 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1,125  hours. 

Needs  and  Uses:  In  the  First 
Memorandum  Opinion  and  Order  on 
Reconsideration,  CC  Docket  95-116, 
FCC  97-74,  the  Commission  generally 
affirms  and  clarifies  rules  promulgated 
in  the  First  Report  and  Order  which 
implements  the  statutory  requirements 
that  local  exchange  carriers  (LEC's) 
provide  number  portability  as  set  forth 
in  Section  251  of  the 


UMI 
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Telecommunications  Act  of  1996  (1996 
Act).  Performance  guideline  #4, 
prohibiting  carrier's  reliance  on  other 
carriers'  databases,  facilities  or  services 
is  being  deleted.  QOR  violates  guideline 
#6.  Limited  extensions  for  deployment 
of  Phase  I  and  II  are  granted. 
Deployment  is  limited  to  request 
switches,  etc.  The  information  collected 
by  the  Commission  under  the  field  test 
report  requirement  will  be  used  by  the 
Commission  to  evaluate  the 
implementation  of  long-term  number 
portability  measures  and  to  safeguard 
the  reliability  of  the  public  switched 
network.  The  specific  request 
requirements  will  serve  to  trigger  the 
obligation  of  LECs  to  provide  long-term 
number  portability.  The  requirement 
that  states  notify  the  Commission  of 
their  intention  to  opt  out  of  the  regional 
database  system  will  assist  the 
Commission  in  monitoring  the 
nationwide  implementation  of  number 
portability.  The  option  for  states  to 
aggregate  switch  requests  in  the  top  100 
MSAs  will  also  enable  the  states  and 
Commission  to  monitor  nationwide 
implementation.  The  requirement  that 
any  administrator  selected  prior  to  the 
First  Report  and  Order's  release  must 
submit  a  new  proposal  to  administer 
other  databases  ensures  that  such 
proposals  conform  with  the 
requirements  specified  by  the  NANC, 
consistent  with  the  principles 
enunciated  by  the  Commission  in  the 
First  Report  and  Order.  Petitions  to 
extend  implementation  deadlines  will 
be  used  by  the  Commission  to 
determine  whether  circumstances  exist 
which  warrant  extension  of  any  of  the 
deadlines  aimounced  by  the 
Commission  in  the  First  Report  and 
Order.  The  list  of  switches  for  which 
portability  has  been  requested  as 
required  by  the  First  Memorandum 
Opinion  and  Order  on  Reconsideration 
in  the  top  100  MSAs  will  enable  the 
Commission,  states  and  carriers  to 
monitor  implementation  of  nationwide 
number  portability. 

Federal  Communications  Commissioii. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-15444  Filed  6-11-97;  8:45  am] 
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Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


forwarders  piu^uant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  App. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Unik  Fowarding,  Inc.,  146-42  Guy 

Brewer  Boulevard,  Jamaica,  NY 

11434,  Officer:  Urban  Mounsey, 

Director 
Jasbec  International  Co.  Inc.,  30015 

Femhill  Drive,  Farmington  Hills,  MI 

48334,  Officer:  Steward  Berger, 

President 
Rodi  Cargo  International.  Inc.,  2279 

N.W.  102  Place,  Miami,  FL  33172. 

Officers:  Aida  T.  Robles,  President, 

Jam^  H.  Cunningham,  Secretary 
J  G  International  Freight  Corporation, 

105/107  Eucalyptus  Drive,  El 

Segundo,  CA  90245,  Officer  Jaime 

A.S.  Galvez,  President 

Dated:  June  9, 1997. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  97-15381  Filed  6-11-97;  8:45  am) 
BHJJNG  CODE  6730-01-M 


FEDERA-   aESFRVT  S'" 


"  C*  ii^ 


Forma-ons  o'    &.cqu 
Meraprj,  ot  Band  >-(gi 


s  tjons  by,  and 


1  ne  companies  nsiea  in  uiis  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owmership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  7,  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Farmers  and 
Traders  Bancshares,  Inc.,  California, 
Missouri,  and  thereby  indirectiy  acquire 
Farmers  and  Traders  Bank,  California, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1997. 

Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-15426  Filed  6-11-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companlas  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  seciuities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  p>ersons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  27,  1997. 

A.  Federal  Reserve  Bank  of  New 
Yoric  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 
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1.  Swiss  Bank  Corporation,  Basel, 
Switzerland;  to  acquire  Dillion,  Read 
Holding,  Inc.,  New  York,  New  York,  and 
thereby  engage  in  providing  merger  and 
acquisition  advice  and  other  types  of 
investment  and  financial  advisory 
services,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  in  providing 
discount  and  full-service  brokerage 
services,  and  activities  incidental 
thereto,  pursuant  to  §  225.28(b)(7)  of  the 
Board's  Regulation  Y;  in  acting  as  agent 
in  the  private  placement  of  all  types  of 
securities,  and  providing  related 
advisory  services,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
in  acting  as  a  futures  commission 
merchant  in  the  execution,  clearance  or 
execution  and  clearance  of  futures 
contracts  and  options  on  futures 
contracts,  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  in  making 
loans  or  other  extensions  of  credit  for 
the  account  of  others,  pursuant  to  § 
225.28(b)(1)  of  the  Boards  Regulation  Y; 
in  dealing  in  obligations  of  the  United 
States,  general  obligations  of  states  and 
their  political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in, 
pursuant  to  §  225.28(b)(8)  of  the  Board's 
Regulation  Y;  and  in  underwriting  and 
dealing  in,  to  a  limited  extent,  in  all 
types  of  debt  and  equity  securities,  as 
authorized  in  f.P.  Morgan  &■  Co., 
Incorporated.  75  Fed.  Res.  Bull.  192 
(1989),  and  the  prudential  framework  of 
limitations  established  by  the  Board 
therein  and  in  other  decisions. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  CoreStates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  engage 
de  novo  through  its  subsidiary, 
CoreStates  Securities  Corp., 
Philadelphia,  Pennsylvania,  in 
underwriting  and  dealing  in  bank 
ineligible  securities  See,  Citicorp  J.P. 
Morgan  &■  Co.,  and  Bankers  Trust  New 
York  Corp.,  73  Fed.  Res.  Bull.  473 
(1987);  and  in  extending  credit  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  the  Boards  Regulation  Y; 
in  activities  related  to  extending  credit, 
pursuant  to  §  225.28(b)(2)  of  the  Board's 
Regulation  Y;  in  financial  and 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y;  in  securities  brokerage 
activities,  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  in  riskless 
principal  transactions,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
in  private  placement  services,  piu^uant 
to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y;  in  other  transactional 


services,  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  in  investment 
transactions  as  principal,  pursuant  to  § 
225.28(b)(8)  of  the  Board's  Regulation  Y; 
and  in  management  consulting  and 
counseling  activities,  pursuant  to  § 
225.28(b)(9)  of  the  Board's  Regulation  Y. 
Applicants  seek  to  conduct  these 
activities  in  the  United  States  and  the 
United  iCingdom. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1997. 
Jenniiier ).  lohnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-15427  Filed  6-11-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0974] 

Enhancement  of  Federal  Reserve  Net 
Settlement  Payment  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Notice  of  proposed  service 
enhancement;  Request  for  comment. 

summary:  The  Board  is  requesting 
comment  on  a  proposal  for  the  Federal 
Reserve  Banks  to  offer  an  enhanced  net 
settlement  service  to  depository 
institutions.  The  proposed  service 
would  combine  and  improve  selected 
features  from  the  Reserve  Banks' 
existing  net  settlement  services. 

Under  the  proposal,  the  Federal 
Reserve  Banks  would  offer  an  enhanced 
and  fully  automated  net  settlement 
service  that  would  provide  participants 
in  clearing  arrangements  using  the 
service  with  finality  of  settlement 
intraday  on  the  settlement  date.  The 
service  would  facilitate  improvements 
in  the  operational  efficiency  of  clearing 
arrangements  by  providing  the  settling 
participants  in  such  arrangements  with 
an  on-line  mechanism  to  submit  an 
electronic  file  of  settlement  information 
to  the  Federal  Reserve.  Besides 
providing  operational  improvements, 
the  enhanced  service  is  intended  to 
facilitate  a  reduction  in  the  duration  of 
settlement  risk  for  private-sector 
clearing  arrangements. 
DATES:  Comments  must  be  received  on 
or  before  August  11,  1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0974  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20051.  Comments  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  on 
weekdays,  and  to  the  security  control 


room  a:  an  oiner  iimes.  ine  man  room 
and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
will  be  available  for  inspection  and 
copying  by  members  of  the  public  in  the 
Freedom  of  Information  Office,  Room 
MP-500,  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in 
Section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Marquardt,  Assistant  Director 
(202/452-2360),  Paul  Bettge,  Manager 
(202/452-3174),  Myriam  Payne,  Senior 
Analyst  (202/452-3219),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems,  Board  of  Governors  of  the 
Federal  Reserve  System;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Reserve  Banks  provide  a 
variety  of  services  to  depository 
institutions.  Included  among  these 
services  are  the  distribution  of  currency 
and  coin,  the  processing  and  collection 
of  checks,  wire  transfers  of  funds,  wire 
transfers  of  securities  against  payment, 
and  automated  clearing  house  (ACH) 
payments.  In  addition,  the  Federal 
Reserve  Banks  support  a  variety  of 
clearinghouses  and  other  clearing 
arrangements  by  providing  net 
settlement  services  to  depository 
institutions  that  participate  in  the 
arrangements. 

Clearinghouses  and  similar 
arrangements  for  checks  and  for 
electronic  payments,  such  as  ACH, 
Automated  Teller  Machine  (ATM),  and 
Point-of-Sale  (POS)  networks,  have 
typically  been  organized  as  groups  of 
three  or  more  participating  depository 
institutions  that  exchange  payment 
instructions,  account  for  the  value 
exchanged,  and  settle  balances  on  a 
multilateral  net  basis.  These  settlements 
are  a  critical  function  of  the  clearing 
arrangements.  Typically,  a  net  amount 
is  computed  that  represents  the 
difference  between  what  is  owed  by 
each  participant  to  all  others  from  the 
exchange  of  payment  instructions 
during  a  netting  cycle  and  what  all 
others  owe  the  participant.  For  some 
participants,  the  difference  is  a  net 
debit.  For  others,  the  difference  is  a  net 
credit.  These  multilateral  differences  are 
then  settled  by  participants.  The 
Reserve  Banks'  net  settiement  services 
facilitate  settiements  by  providing 
mechanisms  for  transferring  funds 
between  the  Federal  Reserve  accounts  of 
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the  seiuing  participants  in  a  clearing 
arrangeanent.^ 

Currently,  two  types  of  net  settlement 
services  are  offered  by  the  Reserve 
Banks.  In  the  first,  which  is  the 
traditional  model  of  the  Reserve  Banks' 
net  settlement  service,  a  settlement 
sheet  (in  either  paper  or  electronic  form) 
containing  the  net  position  (net  debit  or 
credit)  of  each  settling  participant  in  a 
clearing  arrangement  is  typically 
provided  by  the  arrangement,  or  a 
settlement  agent,  to  a  Reserve  Bank  on 
the  settlement  day  (day  T).  Net  debits 
and  credits  are  then  posted  (often 
manuaUy)  by  the  Reserve  Bank  to 
participants'  Federal  Reserve  accounts 
on  day  T.  Posted  credits  represent 
available  funds  for  the  purposes  of 
intraday  cash  management  and 
overnight  reserve  management.  ^ 

Many  Reserve  Banks,  nowever, 
reserve  the  right  to  reverse  settlement 
debits  and  credits,  if  a  settlement  debit 
posted  to  a  Federal  Reserve  account  is 
not  covered  by  the  morning,  or  in  some 
cases,  early  afternoon,  of  day  T+1.  This 
methodology  creates  the  possibility  of  a 
settlement  failure  for  a  clearing 
arrangement  on  day  T+1  with  respect  to 
the  settlement  on  day  T.  Further, 
because  these  dating  conventions  refer 
to  banking  days,  day  T+1  may  occur  on 
the  third  or  even  fourth  calendar  day 
following  settlement,  after  a  holiday 
weekend.  This  policy  of  providing  next- 
day  finality  increases  the  duration  of 
settlement  risk  for  private  sector 
clearing  arrangements. 

In  1990,  the  Board  approved  a  second 
type  of  net  settlement  service  for 
national,  small-dollar  clearing  and 
settlement  systems.  This  service 
provides  same-day  finality  (day  T)  to 
particip>ants  and  was  modeled  after  the 
CHIPS  (Clearing  House  Interbank 
Payments  System)  settlement 
arrangement,  which  was  established  in 
1981.  The  service  is  currently  available 
to  private  ACH  as  well  as  check 
clearinghouses. 

To  accomplish  settlement  in  these 
arrangements,  the  clearinghouse  staff 
informs  participants  of  their  respective 
net  settlement  debit  or  credit  position 
on  day  T.  Settling  participants  with  a 
net  debit  position  send  Fedwire  funds 
transfers  to  a  special  settlement  account 
at  a  designated  Reserve  Bank  by  a 
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'  A  settling  participant  in  a  clearinghouse  that 
uses  a  Reserve  Bank  net  settlement  service  is  a 
depository  institution  whose  account  at  a  Reserve 
Bank  is  debited  or  credited  in  order  to  transfer  the 
funds  needed  to  complete  settlements.  In  contrast, 
non-settling  participants  typically  conduct 
settlements  through  a  settling  participant. 

'  The  potbng  lime  for  net  settlement  entries  is 
chosen  by  each  cleai-ing  arrangement  within  the 
requirements  of  the  Board's  "Daylight  Overdraft 
Transaction  Poating  Rules"  (FRRS  9-1000). 


specified  deadline.  Once  all  debits  have 
been  covered,  clearinghouse  staff  sends 
Fedwire  fimds  transfers  from  the  special 
settlement  account  to  the  Federal 
Reserve  accounts  of  settling  participants 
with  a  net  credit  position.  This  process 
is  completed  during  the  banking  day  on 
day  T,  under  normal  circumstances. 

II.  Advantages  and  Disadvantages  of 
Current  Services 

Traditional  Service 

The  main  advantage  of  the  traditional 
next-day  net  settlement  service  is  that  it 
is  familiar  to  clearinghouses  and 
inexpensive  for  clearinghouses  and 
participants  to  use.  The  main 
disadvantage  of  this  service  is  that  it 
increases  the  diu-ation  of  settlement  risk 
to  clearinghouse  participants  and  their 
customers.  Another  disadvantage  is  that 
some  versions  of  this  service  lise 
unsophisticated  security  methods  to 
ensure  authenticity,  as  well  as  to 
safeguard  the  integrity,  of  the  settlement 
information. 

The  traditional  next-day  settlement 
service  evolved  from  the  existing 
Federal  Reserve  accounting  application 
to  maximize  operational  simplicity  and 
minimize  operating  costs  for  users.  As  a 
result,  a  disadvantage  of  the  traditional 
service  to  Reserve  Banks  is  that 
automated  risk-management  tools  for 
checking  balances  on  day  T  were  not 
part  of  the  design.  Instead,  to  help 
control  credit  risk,  the  Reserve  Banks 
rely  on  the  right  to  reverse  net 
settlement  entries  on  day  T+1 ,  if  a 
clearinghouse  participant  cannot  cover  a 
settlement  debit  to  its  accoimt. 

Further,  as  interstate  branch  banking 
increases  and  the  Federal  Reserve  poUcy 
of  granting  one  Federal  Reserve  account 
per  chartered  bank,  including  banks 
with  interstate  branches,  is  phased  in 
next  year,  more  clearinghouses  will 
need  to  conduct  net  settlements  on  an 
interdistrict  basis.  Without  effective 
automated  mechanisms  to  monitor  and 
control  credit  risk  at  the  time  it  is 
incurred  on  the  settlement  day.  the 
Reserve  Banks  could  be  exposed  to 
heightened  risk. 

Fedwire-Based  Service 

The  main  advantage  to  the  private 
sector  of  the  current  Fedwire-based 
national  net  settlement  service  is  that  it 
provides  intraday  finality  to 
clearinghouse  participants  and  their 
customers  on  the  settlement  day.  The 
main  disadvantage  is  that  it  is 
logistically  complex  for  certain  clearing 
arrangements.  For  example,  a  settlement 
for  a  clearinghouse  with  a  large  number 
of  participants  would  involve  himdreds 
of  individual  Fedwire  fimds  transfers 


having  to  be  sent  and  received  within 
narrow  time  frames,  and  with  limited 
coordination,  in  order  to  complete 
scheduled  settlements.  In  contrast,  for 
the  net  settlement  service  with  next-day 
finality.  Reserve  Bank  staff  posts  entries 
to  settling  participants'  Federal  Reserve 
accoimts  in  order  to  simpUfy  the 
settlement  process  and  help  ensure  its 
orderly  completion. 

The  main  advantage  to  the  Federal 
Reserve  of  the  current  Fedwire-based 
service  is  that  Reserve  Banks  have 
significantly  greater  control  over  credit 
risk  because  of  the  use  of  Fedwire  and 
the  associated  (intraday)  Accoimt 
Balance  Monitoring  System.  Fedwire 
funds  transfers  can  be  monitored  in  real 
time  against  available  account 
balances. 3  Transfers  that  would  cause 
overdrafts  beyond  established 
parameters  can  be  rejected.  These 
capabilities  parmit  Reserve  Bank  risk 
managers  to  perform  automated  intraday 
risk  management  on  day  T,  when 
settlement  information  becomes 
available  and  before  settlement  entries 
are  posted  to  Federal  Reserve  accounts. 

m.  Proposed  Net  Settlonent  Service 
Enhancement 

The  Board  proposes  to  enhance  the 
net  settlement  services  offered  by  the 
Reserve  Banks  to  depository 
institutions.  A  net  settlement  service 
would  be  offered  to  depository 
institutions  that  would  require  the 
settling  participants  in  a  clearing 
arrangement,  or  their  agent,  to  submit 
electronically  to  a  designated  Reserve 
Bank  a  file  containing  a  net  debit  or 
credit  for  each  participant  A  Fedline 
terminal  or  other  on-line  mechanism 
would  be  used  for  submitting  settlement 
files.  Each  settlement  file  would  be 
identified  by  a  code  unique  to  that 
clearing  arrangement  and  that  particiilar 
settlement  file.*  Files  could  be 
submitted  at  any  time  diuing  an  8:30 
a.m.  to  4:00  p.m.  Eastern  Time  (ET) 
settlement  window,  although  each 
clearing  arrangement  would  be  expected 
to  indicate  a  regular  deadline  for 
submitting  its  settlement  files. 

The  service  would  include  controls  to 
ensiue  that  a  file  has  been  submitted  by 
a  party  authorized  by  the  clearing 
arrangement,  that  the  file  contains  net 
settlement  entries  for  authorized  settling 
participants  only,  that  the  siun  of  the 
net  settlement  debits  equals  the  siun  of 
the  net  settlement  credits,  and  other 


'  As  used  throughout  this  Fadtnd  '"g^rtrr  notice, 
the  term  "available  account  balaoce"  refers  to  a 
depository  institution's  Federal  Reserve  account 
balance  plus  any  available  intraday  credit. 

'The  service  would  support  clearing 
arrangements  that  perionn  one  or  more  settlements 
per  day. 
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edits.  Once  all  iiiitidi  edits  have  been 
completed,  the  service  would  check  the 
Federal  Reserve  account  balance  of  each 
settling  participant  with  a  net  debit 
position.  If  it  is  determined  that 
sufficient  balances  are  available  to  fund 
a  participant's  net  debit,  the  Federal 
Reserve  account  of  the  participant 
would  be  debited  and  funds  would  be 
transferred  to  a  setdement  account  held 
on  the  books  of  the  designated  Reserve 
Bank  on  behalf  of  the  settling 
participants  for  the  clearing 
arrangement.  The  transfer  of  funds  from 
the  Federal  Reserve  account  of  a  settling 
participant  in  a  net  debit  position  would 
be  treated  as  a  final  and  irrevocable 
transaction  from  the  perspective  of  that 
settling  participant.  Once  the  Federal 
Reserve  accounts  of  all  settling 
participants  with  net  debit  positions 
have  been  debited  and  the  settlement 
account  has  been  fully  funded,  the 
service  would  transfer  funds  out  of  the 
settlement  account  and  credit  the 
Federal  Reserve  account  of  each  settling 
participant  having  a  net  credit  position.' 
These  transfers  would  also  be  flnal  and 
irrevocable. 

The  service  might  be  designed  to  offer 
clearing  arrangements  different  options 
to  address  potential  situations  in  which 
a  settling  participant  in  a  net  debit 
position  did  not  have  sufficient  balances 
in  its  Federal  Reserve  account  to  fund 
its  settlement  obligation.  Under  one 
scenario,  the  Federal  Reserve  would 
notify  the  designated  agent  for  the 
clearing  arrangement  that  settlement 
could  not  be  completed  and  the  service 
would  automatically  return  funds  from 
the  settlement  account  to  the  settling 
participants  whose  Federal  Reserve 
accounts  had  been  debited.  If  desired, 
the  agent  could  submit  a  revised 
setdement  frle  to  the  Reserve  Bank  for 
processing. 

Under  a  second  scenario,  the  service 
would  offer  features  that  provide  for  one 
or  more  attempts  to  complete  settlement 
without  requiring  the  resubmission  of 
settlement  data  (retry  feature).  The  retry 
featiue  would  allow  the  service 
(automatic  retry)  or  the  agent  (optional 
retry)  to  attempt  to  debit  the  account  of 
a  setUing  participant  with  a  net  debit 
position  multiple  times  until  the  debit 
is  either  covered  or  a  predefined  time 
interval  has  expired. 

Under  a  thira  scenario,  the  clearing 
arrangement  would  request  that  the 


'  For  purposes  of  measuring  the  daylight  overdraft 
positions  of  settling  participants,  the  net  debit  and 
net  credit  entries  would  be  posted  to  participants' 
Federal  Reserve  accounts  on  a  flow  basis,  as  they 
are  processed.  In  the  net  settlement  service  with 
next -day  Bnalily  currently  offered  by  the  Reserve 
Banks,  all  net  debit  and  net  cradit  entria*  are  poated 
at  one  predefined  time  chosen  by  the  clearinghouse. 


service  retain  the  funds  in  the 
settlement  account  for  a  period  of  time 
awaiting  specific  instructions  from  the 
clearinghouse  agent.  Depending  on  the 
final  design  of  the  proposed  service,  the 
agent  might  be  able  to  direct  the  transfer 
of  additional  funds  to  the  setdement 
account  in  order  to  complete  the 
setdement,  for  example,  by  drawing  on 
a  preestablished  line  of  credit.  The 
setdement  agent  might  also  have  the 
ability  to  request  that  funds  in  the 
setdement  accoimt  be  transferred  to  the 
account  of  a  predetermined  depository 
institution  to  hold  overnight  for  the 
purpose  of  attempting  to  complete 
settlement  the  next  business  day. 

In  any  event,  after  a  predefined  period 
of  time,  if  settlement  could  not  be 
completed,  action  would  be  taken  to 
transfer  funds  out  of  a  setdement 
account  either  by  returning  them  to 
participants  or  by  transferring  funds  to 
a  designated  depository  institution.  As 
noted  above,  the  setdement  agent  would 
likely  be  permitted  to  submit  a  revised 
setdement  file  in  the  event  of  a 
setdement  failure. 

Extensions  of  the  settlement  window 
might  be  granted  to  accommodate 
operational  disruptions  or  temporary 
funding  problems.  However,  these 
occurrences  are  expected  to  be  rare  and 
not  to  extend  beyond  the  operating 
hours  of  the  Fedwire  fimds  transfer 
service. 

The  enhanced  service  would  improve 
the  quality  of  the  current  net  settlement 
services  offered  by  the  Reserve  Banks  in 
two  important  ways.  First,  it  would 
improve  operational  efficiency  and 
reduce  the  operational  risks  of 
conducting  settlements  with  same-day 
finality  by  offering  a  setdement  service 
with  same-day  finality  that  does  not 
require  the  sending  and  receipt  of 
individual  Fedwire  funds  transfers. 
Instead,  the  proposed  service  woidd 
permit  a  clearinghouse  or  a  setdement 
agent  to  submit  settlement  data  to  a 
Reserve  Bank,  as  is  now  permitted  in 
the  traditional,  next-day  settlement 
service.  This  feature  would  help  ensure 
that  setdement  debits  and  credits  are 
addressed  according  to  agreed 
procediues  and  in  a  timely  and 
coordinated  manner. 

Second,  the  proposed  service  would 
reduce  the  duration  of  settlement  risk  to 
participants  in  clearing  arrangements  by 
providing  finality  for  credits  virtually 
immediately  after  it  has  been 
determined  that  sufficient  balances  to 
setde  are  available  in  the  Federal 
Reserve  accoimts  of  the  setding 
participants  on  day  T.  If  widely 
employed,  the  enhanced  service  could 
significandy  reduce  the  duration  of 
setdement  risk  for  check  and  ACH 


clearinghouses  ana  omer  ciearmg 
arrangements. 

To  manage  and  limit  risk  to  the 
Reserve  Banks,  the  enhanced  service 
would  incorporate  effective  credit  risk 
monitoring  procediu^s  and  controls, 
which  involve  the  automated  checking 
of  Federal  Reserve  account  balances, 
before  final  intraday  setdement  debits 
and  credits  are  posted  to  setding 
participants'  Federal  Reserve  accounts. 
As  currendy  envisioned,  the  credit  risk 
monitoring  controls  would  be  as  robust 
as  those  used  currently  in  the  Fedwire- 
based  net  settlement  model. 

The  Board  expects  that  the  proposed 
service  would  meet  a  number  of  key 
requirements.  In  particular,  the 
proposed  service  should: 

1.  Provide  a  standardized  nationwide 
net  settlement  service  to  private-sector 
clearing  arrangements  that  also  supports 
interdistrict  net  setdements; 

2.  Reduce  settlement  risks  to 
participants  in  clearing  arrangements 
that  use  the  service,  and  to  their 
customers,  by  providing  final  setdement 
on  the  same  day  that  settlement 
information  is  submitted  (day  T); 

3.  Control  and  minimize  credit  risk  to 
the  Reserve  Banks  and  the  potential  for 
settlement  disruptions  by  using 
appropriate  account  balance  monitoring 
tools  to  check  balances  in  depository 
institution  Federal  Reserve  accoimts 
before  granting  finality  to  setdement 
entries; 

4.  Improve  operational  efficiency  for 
participants  in  clearing  arrangements  by 
offering  a  service  that  does  not  require 
the  sending  of  individual  Fedwire  fimds 
transfers  by  participants  to  achieve 
setdement; 

5.  Provide  a  mechanism  that 
facilitates  the  timely  completion  of  daily 
settlements  and  that  accommodates 
well-defined  options  for  clearing 
arrangements  to  achieve  orderly 
setdements  in  the  event  of  settlement 
problems; 

6.  Enhance  data  security,  including 
access  controls,  by  inclutling 
appropriate  tools  and  procedures  in  a 
imiform,  automated  system; 

7.  Improve  analysis  of  setdement 
activity  and  trends  over  time  by 
incorporating  statistical  reporting 
capabilities;  and 

8.  Provide  for  a  clear  legal  basis  and 
imiform  understanding  of  the  terms  and 
conditions  under  which  the  service  is 
offered  by  developing  a  standard 
Federal  Reserve  operating  circular. 

Time  Frame  for  Implementation 

The  Federal  Reserve  expects  to  make 
the  necessary  system  changes  to  be  able 
to  offer  the  proposed  net  setdement 
service  by  the  end  of  1998. 
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IV.  Request  Cdf  Comment 

The  Board  requests  comment  on  all 
aspects  of  the  proposed  service 
enhancement.  The  Board  is  also 
requesting  specific  comments  on  the 
following  questions: 

1.  If  the  proposed  service  with  same- 
day  finality  is  offered,  should  the 
Federal  Reserve  continue  to  offer  its 
existing  net  settlement  service  with 
next-day  finality?  What  features,  if  any, 
of  the  existing  service  with  next-day 
finality  would  make  it  preferable  to 
some  clearing  arrangements  over  the 
proposed  service  with  same-day 
finality? 

2.  If  the  proposed  service  is  offered, 
should  the  Federal  Reserve  continue  to 
offer  the  Fedwire-based  net  settlement 
service  with  same-day  finality  that  is 
currently  offered  to  national,  small- 
dollar  clearinghouses  for  check  and 
ACH  transactions? 

3.  If  the  proposed  service  is  offered, 
files  of  settlement  data  would  be 
submitted  to  a  Reserve  Bank  for 
processing  in  a  well-defined  period 
during  which  the  service  would  be 
available.  If  files  were  generally 
accepted  between  8:30  a.m.  and  4:00 
p.m.  ET,  would  this  service  period  be 
adequate  to  support  current  and  future 
needs  of  potential  users  of  the  service? 
Should  there  be  a  capability  for  the 
receipt  and  storage  (also  known  as 
"warehousing")  of  settlement  files  prior 
to  the  opening  of  the  settlement 
window?  If  files  can  be  warehoused 
prior  to  the  opening  of  the  settlement 
window,  what  is  the  maximum  period 
during  which  the  service  should  permit 
files  to  be  warehoused  (for  example,  for 
a  specified  number  of  hours  less  than 
one  business  day,  or  possibly  for  one  or 
more  business  days  prior  to  the 
begirming  of  the  settlement  window)? 

4.  In  order  to  provide  high  levels  of 
data  security,  as  well  as  operational 
efficiency,  would  it  be  reasonable  to 
require  clearing  arrangements  or  their 
settlement  agents  to  use  a  Fedline 
device,  or  other  on-line  electronic 
mechanism,  to  submit  settlement  data? 

5.  In  the  current  Fedwire-based  net 
settlement  service  with  same-day 
finality,  a  settlement  account  is 
established  at  a  Reserve  Bank  and  a 
settlement  agent  for  a  clearing 
arrangeraent  has  the  capability  of 
monitoring  whether  individual 
participants  have  transferred  funds  to 
the  settlement  account  to  cover  their 
settlement  debits.  In  the  proposed 
service,  should  a  similar  monitoring 
capability  be  provided  to  a  settlement 
agent? 

6.  As  described  in  Section  m  above, 
the  settlement  file  submitted  to  the  net 


settlement  service  would  contain  only 
net  settlement  debits  or  credits  for 
settling  participants  in  a  clearing 
arrangement.  Should  value-added 
services  be  offered  that  would  provide 
information  to  settling  participants 
regarding  the  individual  settlement 
debit  or  credit  positions  of  non-settling 
participants  for  which  they  settle? 
Should  value-added  services  be  offered 
that  would  provide  a  non-settling 
participant  with  information  regarding 
its  individual  net  debit  or  credit 
position? 

7.  In  the  event  that  a  settlement 
account  cannot  be  fully  funded  in  the 
first  automated  attempt  to  debit  the 
Federal  Reserve  accounts  of  settling 
participants,  should  the  proposed 
service  offer  features  that  provide  for 
one  or  more  additional  attempts  to 
complete  settlement  without  requiring 
the  resubmission  of  settlement  data 
(retry  featiire)  or  should  the  service 
automatically  return  all  funds  to  the 
settling  participants  that  have 
transferred  funds  to  the  settlement 
account'and  notify  the  agent  that  a 
settlement  cannot  be  completed?  Some 
of  the  retry  features  being  considered 
are: 

a.  An  automated  retry  feature  that 
would  attempt  to  debit  the  account  of  a 
settling  participant  with  a  net  debit 
position  multiple  times  during  a 
predetermined  time  interval  until  the 
debit  is  either  covered  or  a  predefined 
time  interval  has  expired; 

b.  A  retry  feature  controlled  by  a 
settlement  agent  for  the  clearing 
arrangement  that  would  allow  the  agent 
to  instruct  electronically  the  service  to 
retry  the  debiting  of  accounts  of  settling 
participaiits  that  have  not  covered  their 
net  debits  (the  number  of  retries  and  the 
time  interval  between  retries  would  be 
controlled  by  the  agent  within  a  "retry 
window"  provided  as  part  of  the 
service). 

8.  If  the  service  is  designed  with  retry 
capabilities  as  described  in  the  question 
above,  how  long  should  the  retry 
window  be  (for  example,  15  minutes, 
one  hour)?  In  addition  to  the  retry 
window,  should  there  be  a  maximum 
number  of  retry  attempts  designated 
after  which,  if  the  settlement  is  not 
completed,  funds  in  the  settlement 
account  would  be  retximed  to  the 
appropriate  settling  participants? 

9.  In  the  proposed  service,  should  the 
debit  and  credit  entries  to  the  Federal 
Reserve  accoimts  of  the  settling 
participants  be  considered  funds 
transfers  under  Regulation  J  and  other 
laws  applicable  to  funds  transfers? 

10.  In  the  case  of  a  default  by  a 
settling  participant,  should  the  service 
provide  the  capability  for  another 


settling  participant  or  depository 
institution  to  transfer  additional  funds 
(for  example,  from  a  preestablished  line 
of  credit  or  other  liquidity  facility)  into 
the  settlement  accoimt  in  order  to 
complete  the  settlement? 

11.  To  what  types  of  clearing 
arrangements  should  the  proposed 
service  be  offered  (for  example,  check 
clearinghouses,  ACH  clearinghouses, 
ATM  networks,  POS  networks,  credit 
card  arrangements,  or  clearing 
arrangements  for  emerging  types  of 
electronic  payment  transactions)? 
Should  the  service  potentially  be 
available  for  conducting  money 
settlements  between  depository 
institutions  in  connection  with 
arrangements  for  clearing  financial 
contracts  in  the  wholesale  financial 
markets  or  for  conducting  interbank 
settlements  of  obligations  arising  from 
nonfinancial  markets? 

Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
j)articipants.^  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  com(>ete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  adverse  competitive  effects,  the 
Boani  will  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

The  Board's  proposed  enhancements 
to  the  net  settlement  service  are 
intended  to  improve  the  clearance  and 
settlement  process  for  private  sector 
clearing  arrangements  by  increasing  the 
efficiency  of  the  services  currently 
offered  by  the  Federal  Reserve  and  by 
reducing  the  duration  of  settlement  risk 
to  private-sector  participants  in  such 
arrangements.  The  proposed  net 
settlement  service  could  indirectly 
enhance  the  ability  of  private-sector 
depository  institutions  to  compete  with 
the  Reserve  Banks  in  the  provision  of 
payment  services  such  as  check  and 
ACH  clearing. 

The  risk  management  fisatures  that 
would  be  implemented  for  the  enhanced 
service  would  help  protect  the  Federal 


*Th»e  procedures  are  described  in  the  Board'* 
policy  statement  "The  Federal  Reaerve  in  the 
Payments  System,"  as  revised  in  March  1990  (SS  FR 
11648.  KUrch  29. 1990). 
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Reserve  oann-s  irum  uie  risk  of  loss. 
Certain  features  would  help  provide  for 
orderly  settlements  in  case  of  settlement 
difficulties.  Overall,  the  Board  believes 
that  the  proposed  enhancements  to  the 
Federal  Reserve's  net  settlement 
services  would  increase  efficiency  and 
reduce  risk  for  private-sector  clearing 
arrangements  and  their  participants, 
while  providing  for  the  more  efficient 
management  of  risk  by  the  Reserve 
Banks. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CAR  1320,  Appendix  A.l),  the  Board 
reviewed  the  request  for  comments 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collection  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  is  contained 
in  this  notice. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  9, 1997. 

WiUiam  W.  Wiln. 

Secretary  of  the  Board. 

[FR  Doc.  97-15435  Filed  6-11-97;  8:45  am] 

BHJJNO  cooe  a210-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Submission  to  0MB  Under 
Delegated  Authority 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Financial  Reports  Section — Mary 
M.  McLaughlin — Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452- 
3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208.  Washington.  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 


years,  without  revision,  of  the  following 
reports: 

1.  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices 

Agency  form  number:  FR  2018 
OhfB  Control  number:  7100-0058 
Frequency:  Up  to  six  times  per  year 
Reporters:  Large  U.S.  commercial  banks 
and  large  U.S.  branches  and  agencies  of 
foreign  banks 

Annual  reporting  hours:  1.008 
Estimated  average  hours  per  response: 
2.0 

Number  of  respondents:  84 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248  (a),  324,  335.  3101.  3102,  and 
3105)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  2018  is  conducted 
generally  by  means  of  telephone 
interview  by  a  Federal  Reserve  Bank 
officer  having  in-depth  knowledge  of 
the  area  of  bank  lending  practices,  with 
a  senior  loan  officer  at  each  respondent 
bank.  The  reporting  panel  consists  of 
sixty  large  domestically  chartered 
commercial  banks,  distributed  fairly 
evenly  across  Federal  Reserve  Districts, 
and  twenty-four  large  U.S.  branches  and 
agencies  of  foreign  banks.  The  survey 
seeks  primarily  qualitative  information 
pertaining  not  only  to  cuixent  price  and 
flow  developments  but  also  to  evolving 
techniques  and  practices  in  banking.  A 
significant  fraction  of  the  questions  in 
each  survey  consists  of  unique 
questions  on  topics  of  timely  interest. 
There  is  the  option  to  survey  other  types 
of  respondents  (such  as  other  depository 
institutions,  bank  holding  companies,  or 
corporations)  should  the  need  atise.  The 
FR  2018  is  a  very  important  tool  for 
monitoring  and  understanding  the 
evolution  of  lending  practices  at  banks 
and  developments  in  credit  markets 
generally. 

2.  Report  title:  Senior  Financial 
Officer  Survey 

Agency  form  number:  FR  2023 
OMB  control  number:  7100-0223 
Frequency:  Up  to  four  times  per  year 
Reporters:  Commercial  banks,  other 
depository  institutions,  corporations  or 
large  money-stock  holders 
Annual  reporting  hours:  240 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  60 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  248(a),  and  263); 
confidentiality  will  be  determined  on  a 
case-by-case  basis. 

Abstract:  The  FR  2023  requests 
qualitative  and  limited  quantitative 


information  about  fiability  management 
and  the  provision  of  financial  services 
from  a  selection  of  sixty  large 
commercial  banks  or,  if  appropriate, 
from  other  depository  institutions  or 
corporations.  Responses  are  obtained 
from  a  senior  officer  at  each 
participating  institution  through  a 
telephone  interview  conducted  by 
Federal  Reserve  Bank  or  Board  staff.  The 
survey  is  conducted  when  major 
informational  needs  arise  that  cannot  be 
met  from  existing  data  sources.  The 
survey  does  not  have  a  fixed  set  of 
questions;  each  survey  consists  of  a 
limited  number  of  questions  directed  at 
topics  of  timely  interest. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  June  6. 1997. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  97-15326  Filed  6-11-97;  8:45  am] 

BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry;  Notice  of  Public  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463.  notice  is  hereby 
given  of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public,  limited  only  by  the  space 
available. 

Place  of  Meeting:  The  Washington  Court 
Hotel.  525  New  Jersey  Avenue,  NW., 
Washington,  DC  20001.  Exact  locations  of  the 
sessions  will  be  announced  in  the  hotel 
lobby. 

Times  and  Dates:  The  public  meeting  will 
span  two  days.  On  Wednesday,  June  25, 
1997,  the  subcommittee  break-out  sessions 
will  take  place  from  10:00  a.m.  until  4:30 
p.m.  On  Thursday,  June  26, 1997,  the  general 
plenary  session  will  begin  at  8:30  a.m.  and 
it  will  continue  until  4:00  p.m. 

Purpose/Agenda:  To  hear  testimony  and 
begin  formal  proceedings  of  the 
Commission's  four  (4)  subcommittees. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person:  For  more  information. 
Including  substantive  program  information 
and  summaries  of  the  meeting,  please 
contact:  Edward  (Chip)  Malin,  Hubert 
Humphrey  Building,  Room  118F,  200 
Independence  Avenue,  SW..  Washington.  DC 
20201;  (1.02/205-3333). 
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Dated:  June  5, 1997. 
Richard  Sorian, 

Deputy  Director,  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 

[FR  Doc.  97-15391  Filed  6-11-97;  8:45  am! 
BILUNQ  CO0€  4110-aO-M 


DEP  A  R  T  MENT  OF  THE  INTERIOR 

[MT-«60-1 150-00] 

District  A  jvsory  Council  Meeting 

agency:  Bureau  of  Land  Management, 
Dakotas  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  a  meeting  of  the  Dakotas 
District  Resource  Advisory  Council  will 
be  held  July  31-Augu8t  1, 1997,  at  the 
C  &  L  Cafe,  21  North  Main  Street, 
Bowman,  North  Dakota.  The  sessions 
will  convene  at  8:00  a.m.  on  both  days. 
Agenda  items  include  updates  on  the 
North  Dakota  Mineral  Exchange,  South 
Dakota  Land  Exchange,  and  field 
examination  of  rangeland  and  mineral 
activities. 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8:00 
a.m.  on  August  1st.  The  public  may 
make  oral  statements  before  the  Council 
or  file  written  statements  for  the  Council 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

The  12-member  Council  advises  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management  in  the  Dakotas. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Firmer,  Administrative  Officer,  Dakotas 
District  Office,  2933  3rd  Avenue  West, 
Dickinson,  ND  58601.  Telephone  (701) 
225-9148. 

Dated:  June  2. 1947. 
Douglas ).  Burger, 
District  Manager. 

(FR  Doc.  97-15401  Filed  6-11-97;  8:45  am] 
BILUNQ  CODE  4910-ON-P 


DEPAPlMtN"  Qf  THE  INTERIOR 

Bureau  ')*  '^eciarn-ition 

Meeting  o'  \f^e  Conse-vatiO'-  Aav  ^ory 
Group    ^'aidma  Rivp-  Bas-r  W3!e^ 

^asHingtOi 

AGENCY:  Department  of  the  Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima, 
Washington,  estabUshed  by  the 
Secretary  of  the  Interior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 
DATES:  Wednesday,  June  25,  1997, 
9  a.m.-4  p.m. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road,  Yakima, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Kaumheimer,  Acting  Program 
Manager,  Yakima  River  Water 
Enhancement  Project,  P.O.  Box  1749, 
Yakima,  Washington,  98907;  (509)  575- 
5848,  extension  232. 
SUPPLEMENTARY  INFORMATION:  The  Basin 
Conservation  Program  is  structured  to 
provide  economic  incentives  with 
cooperative  Federal,  State,  and  local 
funding  to  stimulate  the  identification 
and  implementation  of  structural  and 
nonstructural  cost-effective  water 
conservation  measures  in  the  Yakima 
River  basin.  Improvements  in  the 
efficiency  of  water  delivery  and  use  will 
result  in  improved  stream  flows  for  fish 
and  wildlife  and  improve  the  reliability 
of  water  supplies  for  irrigation. 

Dated:  June  4, 1997. 
HoUis  Pope, 

Acting  Area  Manager,  Upper  Columbia  Area. 
|FR  Doc.  97-15418  Filed  6-11-97;  8:45  am) 

BIUJNG  CODE  431fr-»4-M 


DEPAP   MF  N    OF  JUSTICE 

Drug  Pr  cce.T'.en;  Aaministration 

Chandra  M.  Katta,  M.D.;  Revocation  of 
Registration 

On  January  29,  1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  show  Cause  to  Chandra  M.  Katta, 
M.D.,  of  Morgan  City,  Louisiana, 
notifying  him  of  an  opportumity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificates  of  Registration, 
AK3284647  and  BK2580769,  under  21 
U.S.C.  824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registrations  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that  he  is  not 


currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Louisiana. 

In  a  letter  dated  March  4,  1997,  Dr. 
Katta  requested  an  extension  of  time  of 
30  days  to  respond  to  the  Order  to  Show 
Cause  in  order  to  enable  him  to  obtain 
legal  counsel.  By  order  dated  March  10, 
1997,  Administrative  Law  Judge  Mary 
Ellen  Bittner  granted  Dr.  Katta  an 
extension  of  time  to  respond  until  April 
10. 1997.  Thereafter,  on  April  21,  1997, 
Judge  Bittner  issued  an  Ofder 
Terminating  Proceedings  in  light  of  Dr. 
Katta's  failure  to  file  a  request  for  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause. 

The  Acting  Deputy  Administrator 
concludes  that  since  Dr.  Katta  failed  to 
file  a  request  for  a  hearing  within  the 
allotted  time  period,  he  is  deemed  to 
have  waived  his  opportunity  for  a 
hearing.  After  considering  the  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  by  a  Consent  Order  dated 
August  24,  1995,  the  Louisiana  State 
Board  of  Medical  Examiners  (Board) 
ordered  the  suspension  of  Dr.  Katta's 
license  to  practice  medicine  for  five 
years,  beginning  on  September  1,  1995, 
but  then  stayed  the  suspension  six 
months  after  the  effective  date,  and 
placed  his  license  on  probation 
beginning  on  March  1,  1996  until 
September  1,  2000,  subject  to  various 
conditions.  One  of  the  conditions 
imposed  by  the  Board  was  that  "Dr. 
Katta  may  not,  at  any  time  following  the 
execution  of  this  agreement  by  the 
Board  and  for  the  remainder  of  his 
medical  career,  prescribe,  dispense,  or 
administer  any  legally  controlled 
dangerous  substance.  *   •   •  The  Board 
further  ordered  however,  that  "[tjhis 
prohibition  shall  not  extend  to 
medications  ordered  or  prescriptions 
written  by  Dr.  Katta  for  institutional  or 
hospital  in-patients,  imder  the  permit  or 
license  of  said  institution  or  hospital." 

The  Acting  Deputy  Administrator 
concludes  that  in  light  of  the  Board's 
action.  Dr.  Katta  is  not  currently 
authorized  by  the  State  of  Louisiana  to 
independently  handle  controlled 
substances.  While  the  Board  does  not 
prohibit  Dr.  Katta  from  hsindling 
controlled  substances  in  a  hospital 
setting,  he  may  only  do  so  by  using  the 
hospital's  permit  or  license,  and  not  by 
using  a  permit  or  license  issued  to  him. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
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is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D..  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60.728  (1996),  Dominick  A.  Ricci, 
M.D.,  58  FR  51.104  (1993). 

Here,  in  light  of  the  Board's  Consent 
Order,  it  is  clear  that  Dr.  Katta  is  not 
authorized  to  handle  controlled 
substances  on  his  own  in  the  State  of 
Louisiana,  and  is  only  authorized  to 
handle  controlled  suhstances  in  a 
hospital  setting  using  the  state  and  DEA 
registrations  issued  to  the  hospital. 
Therefore,  Dr.  Katta  is  not  entitled  to  a 
DEA  registration  in  that  state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificates  of 
Registration,  AK3284647  and 
BK2580769,  previously  issued  to 
Chandra  M.  Katta,  M.D.,  be,  and  they 
hereby  are,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registrations,  be,  and  they  hereby 
are,  denied.  This  order  is  effective  July 
14, 1997. 

Dated:  June  5.  1997. 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
|FR  Doc.  97-15317  Filed  6-11-97;  8:45  am) 

MLUNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

M  unufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  February  26,  1997, 
and  published  in  the  Federal  Register 
on  March  19.  1997.  (62  FR  13170).  Knoll 
Pharmaceuticals.  30  North  Jefferson 
Road,  Whippany,  New  Jersey  07981. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufact\uer  of 
hydromorphone  (9150),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
U. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Knoll  Pharmaceuticals  to 
manufacture  hydromorphone  is 
consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  823  and  28  CFR  0.100  and  0.104. 
the  Acting  E)eputy  Assistant 


Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactvuer 
of  the  basic  class  of  controlled  substance 
listed  above  in  granted. 

Dated:  May  23,  1997. 
Temnce  W.  Woodwoith, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  97-15318  Filed  6-11-97;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  l^w  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  IX  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
60&-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993. 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  secUon  552b  of  Title  5.  United 
States  Code. 


1.  Date:  June  19, 1997. 

Tiine;  9:00  a.m.  to  5:30  p.m. 

floom:  415. 

Program:  This  meeting  will  review 
applications  for  Public  Programs, 
submitted  to  the  Office  of  Enterprise  for 
projects  at  the  May  28.  1997  deadline. 
Nancy  E.  Weiss. 

Advisory  Committee,  h4anagement  Officer. 
[FR  Doc.  97-15434  Filed  6-11-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah,  KY 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effiuents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for. 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
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assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by. the  results  of 
the  Decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  Decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  IX:  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  March 
31,  1997. 

Brief  description  of  amendment:  The 
amendment,  in  accordance  with  a 
commitment  made  in  the  USEC 
certificate  application,  changes  the 
administrative  Technical  Safety 
Requirement  (TSR)  that  limits  the 


working  hours  of  facility  staff  who 
perform  safety  functions. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amoimts  of 
any  effluents  that  may  be  released 
of&ite. 

Limiting  working  hours  of  facility 
staff  who  perform  safety  functions  may 
enhance  safety  by  reducing 
occupational  stresses  and  burdens  on 
facility  staff  who  perform  safety 
functions.  Therefore,  this  TSR 
amendment  will  not  result  in  an 
increase  in  the  amounts  of  effluents  that 
may  be  released  offsite  or  result  in  any 
impact  to  the  environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  reductions  in  overtime 
limits,  will  not  increase  individual  or 
cumulative  occupational  radiation 
exposure. 

3.  The  proposed  amendment  vtrill  not 
result  in  a  significant  construction 
impact. 

"The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  wall 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  change  involves 
revision  of  the  hours  of  work  TSR  to 
establish  more  restrictive  limitations 
than  the  current  TSR.  As  such,  these 
changes  do  not  represent  an  increase  in 
the  potential  for,  or  radiological  or 
chemical  consequences  from,  previously 
analyzed  accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  will  not  result 
in  the  possibility  of  a  new  or  different 
kind  of  accident.  In  fact,  the  reductions 
in  overtime  limits  described  in  the 
assessment  of  criterion  1 ,  may  enhance 
safety  by  reducing  occupational  stresses 
and  burdens  on  facility  staff  who 
perform  safety  functions. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  changes,  more 
restrictive  work  hoiu  controls,  will  not 
reduce  the  margin  of  safety  as  defined 
in  the  Technical  Safety  Requirement. 
The  change  is  needed  to  minimize  the 
potential  for  adverse  effects  which  may 
be  associated  with  excessive  work 
hours. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 


effectiveness  of  the  plant's  sfifety, 
safeguards  or  secmity  programs. 

Reduction  in  limits  to  overtime  would 
not  result  in  a  decrease  in  the  overall 
effectiveness  of  the  plant's  safety 
program.  The  staff  has  also  not 
identified  any  safeguards  or  security 
related  implications  from  the  proposed 
amendment.  Tlierefore,  reducing  the 
limits  on  overtime  will  not  result  in  an 
overall  decrease  in  the  effectiveness  of 
the  plant's  safety,  safeguards,  or  security 
programs. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  30  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  the  Technical 
Safety  Requirement  on  overtime. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[FR  Doc.  97-15387  FUed  6-11-97;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  No.  MC97-3] 

Bound  Printed  Matter  Weight 
Limitations;  Notice  and  Order  Initiating 
Proceedings  to  Consider  Changes  in 
Domestic  Mail  Classification  Schedule 
Provisions  Governing  Bound  Printed 
Matter  and  Directing  Parties  to  Initiate 
Informal  Procedures 

Issued  June  5,  1997. 
Before  Commissioners: 

Edward ).  Gleiman.  Chairman; 

H.  Edward  Quick,  Jr.,  Vice  Chairman; 

Geoi^e  W.  Haley;  W.H.  "Trey"  LeBlanc  III 

In  Order  No.  1175,  the  Commission 
gave  notice  of  the  Postal  Service's 
withdrawal  of  its  Request  for  various 
reforms  in  the  classification  of  parcels, 
and  granted  the  Service's  motion  to 
close  the  docket  which  had  been 
established  to  consider  that  Request. 
Docket  No.  MC97-2,  notice  of 
withdrawal  of  Request  by  United  States 
Postal  Service  and  Order  Granting 
Motion  to  Close  Docket,  May  9,  1997. 
The  Order  also  noted  the  filing  of  a  Joint 
Motion  ■  asking  the  Conunission  to 


I  Joint  Motion  of  Advertising  Mail  Marketing 
Association.  Association  of  American  Publishers 

Cootiniwd 
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exercise  its  authority  under  39  U.S.C. 
§  3623(b)  by  initiating  a  proceeding,  sua 
sponte,  to  consider  whether  the 
maximum  weight  limitation  applicable 
to  the  bound  printed  matter  subclass 
should  be  increased  from  10  pounds  to 
15  pounds,  as  the  Postal  Service 
proposed  in  its  Request.  Id.  at  2,  n.  2. 
In  view  of  the  nature  of  the  relief 
requested  in  the  Joint  Motion,  the 
Commission  decided  to  consider  it 
independently,  rather  than  ruling  upon 
it  as  a  pending  motion  in  Docket  No. 
MC97-2.  Ibid. 

In  a  response  filed  on  May  8, 1997,^ 
the  United  States  Postal  Service 
opposed  the  joint  movants'  request,  l^o 
other  party  has  submitted  a  response  to 
the  Joint  Motion. 

For  the  reasons  presented  herein,  the 
Commission  has  decided  to  initiate 
proceedings  for  the  sole  purpose  of 
considering  a  possible  modiBcation  in 
the  Domestic  Mail  Classification 
Schedule  provision  limiting  eligibility 
for  mailing  within  the  Bound  Printed 
Matter  subclass  to  "Standard  Mail 
weighing  •   •   •  not  more  than  10 
pounds[.l"DMCS  §322.31.  39  C.F.R.     ' 
§  3001.322.31.  While  this  proceeding  is- 
subject  to  the  requirements  of  39  U.S.C. 
§  3624(a).  rather  than  establishing  a 
formal  prtKedural  schedule  in  the 
docket  at  this  time,  the  Commission 
shall  direct  interested  parties  to 
participate  in  informal  conferences  with 
a  view  to  the  potential  settlement  of  the 
matter. 

I.  Bases  of  Joint  Movants'  Request  for 
Proceedings 

The  movants  note  that  the  Postal 
Service's  Request  in  Docket  No.  MC97- 
2  contained  a  proposal  to  increase  the 
maximum  allowable  weight  of  a  piece 
that  otherwise  meets  the  conditions  of 
eligibility  for  mailing  at  the  Bound 
Printed  Matter  (BPM)  rates  from  10  to  15 
pounds.  They  further  observe  that  this 
revision  was  the  only  change  proposed 
by  the  Service  in  the  conditions  of 
eligibility  for  BPM  rates,  and  that  no 
change  was  proposed  in  the  structure  of 
those  rates.  "Thus,  under  the  Service's 
proposal,  otherwise  eligible  pieces 
between  10  and  15  pounds  would  pay 
pre-existing  BPM  per-piece  and  per- 
pound  rates  according  to  their  actual 
weight.  Joint  Motion  at  1-2. 


•nd  the  Direct  Marketing  Association  for  Bound 
Printed  Matter  (Joint  Motion).  April  23.  1997. 

'The  Postal  Service's  untimely  Response  was 
accompanied  by  a  Motion  for  Late  Acceptance.  On 
May  21.  the  joint  movants  Tiled  a  Reply  to  the  Postal 
Service's  Response,  together  with  a  request  for 
acceptance  of  the  reply  pleading.  In  light  of  the 
further  elucidation  of  issues  provided  by  these 
pleadings,  and  of  the  parties'  mutual  opportunities 
to  respond,  both  motions  shall  be  granted. 


Notwithstanding  the  Postal  Service's 
withdrawal  of  its  Request  in  MC97-2, 
the  joint  movants  argue  that  the 
Commission  is  authorized  to  consider 
the  limited  BPM  proposal  on  its  own 
initiative,  and  should  do  so  at  this  time. 
They  characterize  the  proposal  as  a 
"pure"  classification  matter,  as  "it 
would  simply  extend  existing  rates  to 
mail  matter  made  eligible  for  BPM  as  a 
result  in  the  increase  in  the  maximum 
rate  limitation."  Id.  at  3.  Because  the 
proposal  does  not  raise  the  "thorny 
question"  of  the  Commission's  authority 
to  recommend  a  new  rate  in  the  absence 
of  a  Postal  Service  rate  request,  movants 
claim  that  the  Commission's  statutory 
power  to  establish  a  classification 
proceeding  to  consider  the  change  is 
beyond  dispute.  Id.  at  2-3. 

Movants  argue  that  the  Commission 
should  exercise  its  statutory  authority 
and  discretion  to  institute  a 
classification  proceeding  at  this  time  for 
three  reasons.  First,  they  claim  that  the 
proposed  change  warrants  serious 
consideration  because  there  is  at  least  a 
prima  facie  question  whether  the 
current  10  pound  limitation  serves  basic 
postal  policy  purposes  any  longer,  and 
a  change  in  the  maximum  to  15  pounds 
would  be  lawful  on  its  face  and 
responsive  to  the  applicable  policy 
considerations.  To  support  this  point, 
movants  represent  that  some  mailers, 
including  book  publishers,  currently 
split  their  shipments  in  order  to  meet 
the  10-pound  weight  limitation.  This 
practice  purportedly  increases  costs  to 
the  mailer,  and  ultimately  to  its 
customers,  while  decreasing  Postal 
Service  operational  efficiencies.  Id.  at  4. 

Second,  movants  claim  that  failure  to 
initiate  the  requested  proceeding  will 
barm  those  mailers  who  stand  to  benefit 
from  a  relaxation  of  the  current 
maximum  weight  limitation,  as  well  as 
their  customers.  Movants  observe  that 
the  Postal  Service's  notice  withdrawing 
its  Request  in  MC97-2  did  not  state 
when  an  onmibus  rate  case  might  be 
filed,  but  they  anticipate  that  there  will 
be  an  interval  of  at  least  two  years 
between  the  filing  of  the  original 
Request  and  possible  implementation  of 
a  higher  BPM  weight  limit 
recommended  in  the  next  general  rate 
case.  Absent  some  countervailing 
consideration,  movants  argue  that  there 
is  no  reason  to  deprive  mailers  of  the 
potential  benefits  of  the  classification 
change  when  there  is  an  opportunity  to 
implement  it  more  quickly.  Id.  at  4-5. 

Finally,  the  joint  movants  argue  that 
instituting  a  proceeding  at  this  time 
would  not  overburden  the  resources  of 
either  the  Postal  Service  or  the 
Commission,  and  would  be  consistent 
with  administrative  efficiency.  In  the 


context  of  the  instant  proposal,  they 
argue,  the  Postal  Service's  resources  are 
not  likely  to  be  taxed  because  it  has 
already  done  the  surveys  and  prepared 
the  testimony  necessary  for  its  support 
in  Docket  No.  MC97-2.  Id.  at  5-6.  They 
also  claim  that  consideration  of  the 
proposed  increase  in  the  maximum 
weight  limit  for  BPM  would  not  be 
likely  to  require  protracted  proceedings 
because  the  proposed  change  would  not 
produce  significant  impact  upon  Postal 
Service  costs  or  revenues,  or  upon  other 
users  of  Bound  Printed  Matter  or  other 
mail  categories.  Joint  movants  state  a 
belief  that  a  negotiated  settlement  in  the 
proceeding  is  "distinctly  possible."  Id. 
at  6.  Even  if  the  matter  cannot  be 
resolved  by  a  settlement  among  the 
parties,  they  anticipate  that  conduct  of 
the  proceeding  should  not  require  more 
than  90  days.  Id.  at  6.  Expeditious 
resolution  of  this  issue  would  represent 
an  efficient  use  of  Commission  and 
Postal  Service  resources,  movants  argue, 
because  it  would  narrow  the  scope  of 
the  next  general  rate  proceeding  and 
remove  uncertainty  as  to  how  potential 
pieces  of  BPM  between  10  emd  15 
pounds  should  be  treated  for  purposes 
of  forecasting  volumes,  costs  and 
revenues.  Id.  at  6-7. 

n.  Postal  Service  Response  and  Joint 
Movants'  Reioinder 

In  its  Response  of  May  8,  the  Postal 
Service  opposes  institution  of  a 
proceeding  to  consider  the  requested 
BPM  classification  change  at  this  time. 
The  Service  stales  that  the  proposal  to 
increase  the  BPM  weight  limit  was  "part 
and  parcel"  of  the  initiatives  which 
were  withdrawn  in  IDocket  No.  MC97- 
2,  but  that  there  is  no  reason  to  doubt 
that  it  will  be  included  in  the  next 
omnibus  rate  case.  Response  at  1.  Under 
these  circumstances,  and  in  light  of  the 
other  work  it  is  currently  undertaking, 
the  Service  states  that  it  is  unwrilling  to 
refile  the  materials  it  submitted  in 
support  of  the  proposal  and  to  provide 
a  witness  to  sponsor  those  materials. 
Ibid. 

The  Service  also  disputes  joint 
movants'  position  that  the  proposed 
change  in  the  BPM  weight  limit  is  a 
"pure"  classification  change  that  the 
Commission  can  initiate  sua  sponte. 
According  to  the  Service,  the  proposal 
raises  "clear  rate  and  revenue  issues" 
that  would  be  better  considered  as  part 
of  a  more  comprehensive  proposal  that 
would  accommodate  all  potential  rate 
and  revenue  effects.  Id.  at  1-2.  The 
Service  suggests  that  the  next  general 
rate  case,  "or,  if  it  is  not  imminent, 
another  parcel  case"  would  be  the 
appropriate  setting  in  which  to  consider 
the  proposed  BPM  change.  Id.  at  2. 
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The  joint  movants  responded  to  the 
Service's  arguments  in  a  Reply  filed  on 
May  21.  First,  they  argue  that  the 
Service's  declared  disinclination  to 
refile  supporting  evidence  or  to  sponsor 
a  witness  is  irrelevant  to  the 
Commission's  statutory  authority  to 
initiate  classification  proceedings 
pursuant  to  §  3623(b),  which  "does  not 
accord  the  Postal  Service  veto  power 
over  such  Conunission  initiatives  by 
holding  the  Commission  captive  to  the 
Postal  Service's  willingness  to  supply 
testimony  and  witnesses  in  such 
proceedings."  Reply  at  2.  Should  a 
witness  appear  to  be  required  to 
advance  the  proposal  in  the 
Commission's  proceeding,  joint  movants 
represent  that  "AMMA,  AAP,  and  The 
DMA  would  almost  certainly  be  in  a 
position  to  provide  such  a  witness." 
Ibid. 

The  joint  movants  also  deny  that  the 
rate  and  revenue  issues  cited  in  the 
Postal  Service's  Response  pose  any 
obstacle  to  initiating  the  requested 
proceeding.  Inasmuch  as  the  requested 
classification  change  entails  no  change 
in  BPM  rates — just  as  the  Service's 
proposal  in  MC97-2  did  not — joint 
movants  argue  that  no  substantial  rate 
issues  are  posed  by  the  proposal.  Citing 
the  pre-filed  direct  testimony  of  a  Postal 
Service  witness  in  MC97-2,  they  also 
challenge  the  existence  of  any  "knotty 
revenue  issues"  in  connection  with  the 
proposed  BPM  classification  change. 
Thus,  they  argue,  the  Postal  Service  has 
not  advanced  any  meritorious  basis  for 
declining  to  go  forward  with  the 
requested  proceeding.  Ibid. 

m.  Considerations  Leading  to  Initiation 
of  Proceedings 

Upon  consideration  of  the  arguments 
presented  by  joint  movants  and  the 
Postal  Service,  the  Commission 
concludes  that  the  topic  of  Bound 
Printed  Matter  weight  limitations  is  a 
mail  classification  matter  which  the 
Commission  is  authorized  to  consider  in 
a  proceeding  commenced  on  it  own 
initiative.  Moreover,  in  view  of  the 
factors  cited  by  joint  movants,  the 
Commission  has  determined  to  initiate 
such  a  proceeding  for  the  prompt 
consideration  of  potentially  appropriate 
changes  in  the  current  BPM  weight 
limit. 

While  implementation  of  a  change  in 
the  current  weight  limit  admittedly  may 
have  some  associated  revenue  and  cost 
effects,  the  Commission  cannot  agree 
with  the  Postal  Service's  argiunent  that 
jurisdiction  to  initiate  a  proceeding  on 
the  Commission's  own  initiative  is 
lacking  because  the  proposal 
intrinsically  raises  revenue  and  other 
rate-ralated  issues  that  would  require  a 


rate  request  from  the  Governors.  As  joint 
movants  have  noted,  the  proposal  does 
not  involve  any  change  in  existing 
Bound  Printed  Matter  rates,  and  its 
implementation  would  not  require  any 
change  whatsoever  in  current  rate 
schedules.  On  the  contrary,  an 
adjustment  in  the  current  BPM  weight 
limit  to  include  heavier  pieces  would  be 
a  classic  exercise  of  the  Commission's 
authority  to  recommend  changes  in  mail 
classification,  which  consists  of 
"  'grouping'  of  mailing  matter  for  the 
purpose  of  assigning  it  a  specific  rate  or 
metiiod  of  handling.  Relevant  factors 
include  size,  weight,  content  ease  of 
handling,  and  identity  of  both  posting 
party  and  recipient."  National  Retired 
Teachers  Association  v.  U.S.  Postal 
Service,  430  F.Supp.  141, 146-47 
(D.D.C.  1977),  affd,  593  F.2d  1360  (D.C. 
Cir.  1979).  (Emphasis  added.) 

Similarly,  the  Commission  sees  no 
procedural  or  evidentiary  impediments 
to  going  forward  with  a  proceeding  to 
consider  the  requested  change  at  this 
time.  The  proposed  increase  in  the 
maximum  weight  limit  for  BPM  is  a 
limited  and  self-contained  change  in 
existing  mail  classifications,  as  movants 
note.  This  being  the  case,  there  is  no 
compelling  need  to  await  the  filing  of 
other  parcel  classification  initiatives 
prior  to  considering  the  requested 
change.  With  regard  to  evidentiary 
requirements,  the  proposal's  effects  on 
Postal  Service  revenues  and  costs  are 
issues  to  be  considered,  but  it  is 
reasonable  to  anticipate  that  evidence 
bearing  on  them  will  be  forthcoming. 
While  the  Postal  Service  has  stated  its 
disinclination  to  re-submit  evidence 
from  its  direct  case  in  MC97-2,  the  joint 
movants  have  undertaken  the 
evidentiary  burden  of  advancing  the 
proposal,  as  noted  above,  and  the  Postal 
Service  will  of  course  have  the 
opportunity  to  provide  evidence  in 
response. 

On  the  other  hand,  there  appear  to  be 
several  affirmative  reasons  for  going 
forward  with  the  proceeding  at  this 
time.  This  particular  proposal  has 
already  been  considered  by  Postal 
Service  management  and  approved  for 
submission  by  the  Governors  in  Docket 
No.  MC97-2,  and  evidently  was 
received  with  favor  by  a  significant 
segment  of  Bound  Printed  Matter 
mailers.  While  the  Postal  Service's 
Request  in  MC97-2  is  no  longer  before 
the  Commission,  these  facts  strongly 
suggest  that  the  proposal  merits 
consideration.  Taken  together  with 
statements  in  the  Postal  Service's 
Response  to  the  Joint  Motion,  they  also 
suggest  that  the  Commission  ultimately 
will  be  called  upon  to  make  a 
recommendation  regarding  this 


proposal,  if  not  in  the  proceeding 
requested  by  joint  movants,  then  in  a 
subsequent  case  in  the  foreseeable 
future.  In  addition,  the  joint  movants 
apparently  are  sanguine  about  the 
prospects  of  settlement  on  this  proi>osal 
in  the  proceeding  they  request  now. 
Furthermore,  consideration  of  the 
proposed  change  prior  to  the  Postal 
Service's  filing  of  an  omnibus  rate 
request,  or  initiation  of  another  parcel 
classification  reform  docket,  may  serve 
to  accelerate  the  removal  of  a  restriction 
that,  movants  claim,  induces  mailer 
practices  that  are  detrimental  to  the 
mailer,  its  customers,  and  arguably  to 
the  operational  objectives  of  the  Postal 
Service.  Additionally,  if  the 
Commission  determines  that  the 
proposal  warrants  recommendation,  its 
adoption  would  constitute  a  modest  first 
step  in  advancing  classification  reform 
of  the  parcel  categories,  and  serve  to 
simplify  and  facilitate  the  rest  of  the 
process. 

For  these  reasons,  the  Commission 
shall  initiate  special  proceedings  to 
consider  potential  changes  in  the 
portion  of  Domestic  Mail  Classification 
Schedule  section  322.31  (39  CFR 
3001.322.31)  which  restricts  eligibility 
for  mailing  within  the  Bound  Printed 
Matter  subclass  to  "Standard  Mail 
weighing  •   *   *  not  more  than  10 
pounds!.]"  As  a  mail  classification 
proceeding,  this  docket  is  subject  to  the 
formal  procedural  requirements 
specified  in  39  U.S.C.  §  3624(a). 
However,  in  light  of  the  limited  scope 
of  the  proceeding  and  the  history  of  the 
BPM  proposal  in  connection  with 
Docket  No.  MC97-2,3  the  Commission 
shall  direct  interested  parties  to 
participate  in  informal  conferences  with 
a  view  to  the  potential  settlement  of  the 
matter  initially,  rather  than  establishing 
a  formal  schedule  in  the  docket  at  this 
time.  The  first  such  conference  will  be 
scheduled  for  )uly  9,  at  10:00  a.m.,  in 
the  Hearing  Room  of  the  Commission, 
1333  H  Street,  N.W.,  Suite  300, 
Washington,  D.C.  Those  attending  this 
conference  should  designate  a 
spokesperson  to  inform  the  Commission 
by  July  23, 1997,  of  the  progress  made 
toward  reaching  a  negotiated  settlement. 
The  Commission  itself  will  not  take  an 
active  role  in  these  informal 
discussions. 
It  is  ordered: 

(1)  The  Joint  Motion  of  Advertising 
Mail  Marketing  Association,  Association 
of  American  Publishers  and  the  Direct 


>  Because  of  the  BPM  proposal's  presence  in  the 
Postal  Service's  Request  in  Docket  No.  MC97-2,  the 
Commission  will  direct  the  Secretary  to  serve 
copies  of  this  Notice  and  Order  upon  all  parties  of 
recortl  in  that  pnx»eding. 
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Marketing  Association  for  Bound 
Printed  Matter,  filed  April  23, 1997,  is 
granted. 

(2)  The  Motion  of  United  States  Postal 
Service  for  Late  Acceptance  of  Response 
to  Joint  Motion  of  AMMA,  AAP,  and 
DMA,  filed  May  8.  1997,  is  granted. 

(3)  The  Joint  Motion  of  Advertising 
Mail  Marketing  Association,  Association 
of  American  Publishers  and  the  Direct 
Marketing  Association  for  Acceptance  of 
Reply  Pleading,  filed  May  21,  1997.  is 
granted. 

(4)  Notices  of  intervention  in  this 
proceeding  shall  be  filed  no  later  than 
June  30,  1997. 

(5)  W.  Gail  Willette,  Director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  designated  to  represent  the 
general  public  in  this  proceeding. 

(6)  An  informal  conference  among  the 
parties  for  the  purpose  of  exploring  the 
potential  for  a  negotiated  settlement  in 
this  proceeding  will  be  held  on  July  9, 
1997,  at  10:00  a.m.  in  the  Hearing  Room 
of  the  Commission. 

(7)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  served  upon 
each  party  of  record  in  Docket  No. 
MC97-2,  and  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
N4argaret  P.  Crenahaw, 
Secretary. 
|FR  Doc.  97-15382  Filed  6-11-97;  8:45  am] 
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POSTAL  RATE  COMMISSION 

[Docket  No.  A97-22] 

Ada,  Kansas  67414  (Dennis  Gasaway, 
-?t  a!..  Petitioners);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
^  s04(b)(5) 

Issued  June  5,  1997. 
Before  Commissioners: 

Edward  J.  Gleiman,  Chairman; 

H.  Edward  Quick,  Jr.,  Vice-Chairman; 

George  W.  Haley;  W.H.  'Trey'  LeBlanc  ID 

Docket  Number  A97-22. 

Name  of  Affected  Post  Office:  Ada, 
Kansas  67414. 

Name(s)  of  Petitioner{s):  Dennis 
Gasaway.  et  al. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  June 
2,  1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  conununity  (39  U.S.C. 
§404(b)(2)(A)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C}j. 

After  the  Postal  Service  files  the 
administrative  record  and  the 


Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  dat? 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  June  17, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crvnahaw, 

Secretary. 

June  2, 1997     Filing  of  Appeal  letter. 

June  5.  1997    Commission  Notice  and  Order 

of  Filing  of  Appeal. 
June  27, 1997     Last  day  of  filing  of  petitions 

to  intervene  [see  39  CFR  §  3001.111(b)|. 
July  7, 1997    Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

§  3001.115(a)  and  (b)|. 
July  28, 1997    Postal  Service's  Answering 

Brief  [see  39  CFR  §  3001.115(c)i. 
August  12. 1997    Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one  (see  39 

CFRS3001.115(d)l. 
August  19, 1997     Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  [see  39  CFR  §  3001.116) 
Septeml>er  30, 1997    Expiration  of  the 

Commission's  120-day  decisional  schedule 

(see  39  U.S.C.  §404(b)(5)|. 

(FR  Doc.  97-15383  Filed  6-11-97;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A97-23] 

KIngsdown,  Kansas  67858  (Homer 
Schoonover,  et  al..  Petitioners);  Notice 
and  Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

(Issued  June  5, 1997) 
Before  Commissioners: 

Edward  ).  Gleiman,  Chairman; 

H.  Edward  Quick.  Jr.,  Vice-Chairman; 

George  W.  Haley;  W.H.  "Trey"  LeBlanc  m 

Docket  Number:  A97-23. 

Name  of  Affected  Post  Office: 
iGngsdown,  Kansas  67858. 

Name(s)  of  Petitionerfs):  Homer 
Schoonover,  et  al. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  June 
2. 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
§404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefe  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 
The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  June  17, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Ma/jaret  P.  Crmaiiaw, 
Secretary. 

Appoidix 

June  2, 1997    Filing  of  Appeal  letter. 
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)une  5, 1997    Commission  Notice  and  Order 

of  Filing  of  Appeal. 
June  27, 1997    Last  day  of  filing  of  petitions 

to  intervene  (see  39  CFR  §3001. 111(b)]. 
July  7, 1997    Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

§3001.115  (a)  and  (b)). 
July  28;  1997     Postal  Service's  Answering 

Brief  [see  39  CFR  §  3001.115(c)]. 
August  12, 1997    Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one  [see  39 

CFR  §  3001. 115(d)l. 
August  19,  1997    Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argiunent 

only  when  it  is  a  necessary  addition  to  the 

wrritten  filings  [see  39  CFR  §  3001.116]. 
September  30, 1997    Expiration  of  the 

Commission's  120-day  decisional  schedule 

(see  39  U.S.C.§  404(b)(5)]. 
(FR  Doc.  97-15384  Filed  6-11-97;  8:45  am] 
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PCS'*...   RATt  COMMISSION 
[DocKe-  NO    45-24] 

H^.p-TiSS    'Owa  S2250  fStevf  M-ier,  et 
■      ''etinoners^  Not'Ce  anc  Qr^e- 
Accepting  Appeai  anc  Estabiisning 


focecurai  Sc^^eci 
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Issued  June  5, 1997. 

Before  Commissioners: 
Edward  ].  Gleiman,  Chairman: 
H.  Edward  Quick,  Jr.,  Vice-Chairman; 
George  W.  Haley;  W.H.  "Trey"  LeBlanc  IE 

Docket  Number:  A97-24. 

Name  of  Affected  Post  Office:  Kinross, 
Iowa  52250. 

Name(s)  of  Petitioneris):  Steve  Miller, 
etal. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  June 
2. 1997, 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
§404(b)(2)(Aj]. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b}(2j(CJl. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5jj.  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  trom 


the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argiunents  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information.  ' 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  Jime  17, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 

Appendix 

June  2,  1997    Filing  of  Appeal  letter. 

June  5, 1997    Commission  Notice  and  Order 

of  Filing  of  Appeal. 
June  27, 1997    Last  day  of  filing  of  petitions 

to  intervene  (see  39  CFR  §  3001.111(b)]. 
July  7, 1997    Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

§3001.115  (a)  and  (b)]. 
July  28, 1997    Postal  Service's  Answering 

Brief  [see  39  CFR  §  3001.115(c)J. 
August  12, 1997     Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one  [see  39 

CFR  §  3001.115(d)). 
August  19,  1997    Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  (see  39  CFR  §3001.116]. 
September  30, 1997    Expiration  of  the 

Commission's  120-day  decisional  schedule 

(see  39  U.S.C.  §404(b){5)l. 
(PR  Doc.  97-15385  Filed  6-11-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

'^ur^sHfne  Art  Meeting;  Notice  of  Public 

Meet.nq 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  June  18,  1997,  9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  open  to  the  public: 

(1)  Field  Office  Closures — Washington, 
DC  Office 

(2)  Regulations— Part  211.  Pay  for  Time 
Lost 

(3)  Guide  to  Railroad  Retirement  and 
Survivor  Benefits  (Spanish-language 
edition),  RRB  Form  RB-4a 

(4)  Year  2000  Issues 

(5)  Labor  Member  Truth  in  Budgeting 
Status  Report 


Portion  closed  to  the  public: 

(A)  Finality  of  Annuity  Certification 
(Thomas  E.  Rainey) 

(B)  Pending  Board  Appeals 

1.  Edward  Janatsch 

2.  Billy  D.  LeMay 

3.  Barbara  Rock 

4.  Ruth  S.  Schlegel 

5.  Mary  Ann  Stapleton 

6.  Gerald  C.  Wassenberg 

7.  Esther  Wolt 

8.  Debra  Zimmerman  for  the  estate  of 
Frances  E.  IGssell 

(C)  Reorganization — Administration 
Group 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  Phone  No.  312- 
751-4920. 

Dated:  June  9,  1997. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 
(FR  Doc.  97-15511  Filed  6-10-97;  9:36  am] 
BILUNG  CODE  7M6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-287251 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

June  6,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applic8tion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  30  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
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.Mler  saia  date,  mu  application{s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Corporation  et 
al.  (70-8037) 

Central  and  South  West  Corporation 
("CSW").  1616  Woodall  Rodgers 
Freeway,  I>allas,  Texas  75202,  a 
registered  holding  company,  and  its 
wholly-owned  electric  utility 
subsidiary,  Central  Power  and  Light 
Company  ("CP&L").  P.O.  Box  2121, 
Corpus  Christi,  Texas  78403,  have  filed 
a  post-effective  amendment  to  their 
application-declaration  under  sections 
9(a).  10  and  13(b)  of  the  Act  and  rules 
54.  88  and  100  thereunder. 

hi  May  1992.  CSW  and  CP&L  entered 
into  a  settlement  ("Settlement")  with 
Houston  Industries  Incorporated,  a 
holding  company  exempt  under  section 
3(a)(1)  from  all  provisions  of  the  Act 
except  section  9(a)(2),  and  its  electric 
utility  subsidiary  company.  Houston 
Lighting  &  Power  Company  ("HL&P"), 
in  order  to  resolve  a  number  of  disputes 
between  the  two  systems,  including 
allegations  by  CPftL  that  HL&P  breached 
its  duties  and  obligations  in  its 
performance  as  project  manager  for  the 
South  Texas  Project  Electrical 
Generating  Station  ("STP").  By  orders  of 
the  Commission,  the  Commission 
authorized  CSW  and  CP&L  to  engage  in 
various  transactions  related  to  the 
Settlement.'  In  the  Original  Order  the 
Commission  reserved  jurisdiction  over 
the  applicants'  proposal  to  form  a  new 
Texas  nonprofit,  nonstock,  nonmember 
corporation  under  the  Texas  Non-Profit 
Corporation  Act  to  replace  HLAP  as  the 
project  manager  for  STP,  pending 
completion  of  the  record.  The 
applicants  represent  that  the  joint- 
owners  have  approved  in  substantially 
final  form  the  structure  of  the  new 
operating  company  for  STP  and  the 
applicants  now  request  authorization  to 
form  it. 

The  owners  of  STP  are  CP&L,  HL&P. 
the  City  of  San  Antonio,  Texas  ("San 
Antonio"),  acting  by  and  through  the 
City  Public  Service  Board  of  San 
Antonio,  and  the  city  of  Austin.  Texas 
("Austin"). 2  The  principal  assets  and 
properties  of  STP  consist  of  two  1250 
megawatt  nuclear-fueled  generating 
units,  a  plant  site  and  conunon  station 
facilities  and  a  400  foot-wide 
transmission  corridor. 

The  Owners  have  previously  entered 
into  a  {>articipation  agreement 


("Participation  Agreement")  and  their 
relationship  is  one  of  tenants-in- 
common  with  respect  to  the  ownership 
and  operation  of  STP  for  the  production 
of  electric  energy  and  for  the  delivery  of 
such  energy  to  each  Owner  according  to 
its  respective  ownership  interest  in  STP: 
CP&L-25.2%,  HL&P-30.8%.  San 
Aptonio-28%  and  Austin-16%.  The 
electric  energy  obtained  by  each  Owner 
is  distributed  and  sold  by  that  Owner 
within  its  own  system. 

At  present,  with  the  exception  of 
CP&L,  which  is  responsible  for 
maintenance  of  the  transmission 
corridor,  HL&P  serves  as  the  sole  project 
manager  of  STP.  A  management 
committee  composed  of  one 
representative  of  each  Owner  makes  all 
material  decisions  and  determinations 
incident  to  the  operation  of  STP  as  set 
forth  in  the  Participation  Agreement. 
The  Participation  Agreement,  among 
other  things,  authorizes  the  management 
committee  to  remove  HL&P  as  project 
manager  by  a  vote  of  the  parties 
representing  a  majority  ownership 
interest. 

To  better  assure  a  proportionate 
sharing  of  costs,  liabilities  and  benefits 
associated  with  the  operation  of  STP, 
the  applicants  state  that  the  Owners 
have  agreed  to  form  STP  Nuclear 
Operating  Company  ("OPCO").  a 
nonprofit,  nonstock,  nonmember  Texas 
corporation,  to  operate  STP  by  contract 
and  assume  HL&P's  obligations  to 
manage  STP.  The  Owners  propose  to 
effect  the  substitution  of  OPCO  for 
HL&P  by  entering  into  an  Amended  and 
Restated  Participation  Agreement 
("Amended  Participation  Agreement")' 
and  by  entering  into  the  South  Texas 
Project  Operating  Agreement  with 
OPCO  ("Operating  Agreement") 
pursuimt  to  which  OPCO  will  maintain 
and  operate  STP  under  the  control  and 
direction  of  the  Owners,  as  provided  in 
the  Amended  Participation  Agreement. 
Specifically,  OPCO  would  possess,  use, 
maintain,  repair,  improve,  operate, 
decontaminate  and  decommission  STP  * 
and  provide  or  arrange  to  provide  all 
labor,  supervision,  supplies,  equipment 
and  services  for  the  operation, 
maintenance,  repair,  replacement, 
reconstruction,  decontamination  and 
decommissioning  of  STP  in  order  to 


>  Holding  Co.  Act  Release  Nos.  25696  (Dec.  8. 
1992)  (  "OrigiQal  Order")  and  25720  (Dec.  29.  1992). 

'  CPftL,  HL&P.  San  Antonio  and  Austin  are 
sometime*  referred  to  herein  individually  as  an 
"Ovmer"  and  coUectivaly  as  "Owners". 


'  The  applicants  state  that  other  than  the 
replacement  of  HLAP  by  OPCO,  the  Amended 
Participation  Agreement  is  not  materially  different 
from  the  Participation  Agreement  and,  thus,  should 
be  characterized  as  a  reorganization  of  the  existing 
relationship  among  the  Owners. 

*  Operation  of  certain  transmission  corridors  an4 
switch  yards  will  remain  under  the  control  of  HL&P 
or  CP&L. 


aouver  eiecixicity  generaiea  oy  aii'  lo 
the  Owners. 

In  accordance  with  the  Operating 
Agreement,  OPCO  will  have  no 
ownerahip  interest  in  property  or  utility 
assets  constituting  STP,  power 
generated  by  STP,  revenues  received 
from  the  sale  of  power  generated  by  STP 
or  fuel  used  by  STP  to  generate  power. 
OPCO's  proposed  constituent 
documents  will  not  authorize  it  to 
engage  in  any  business  other  than  the 
business  of  operating  STP,  as  provided 
in  the  Operating  Agreement,  or  to 
engage  in  any  for-profit  activities.  The 
Ownera  will  bear  the  costs  and  expenses 
incurred  by  OPCO  in  operating  STP  in 
proportion  to  their  respective  ownership 
interests  in  STP  and  indemnify  OPCO 
from  any  damage  resulting  from  its 
performance  imder  the  Operating 
Agreement.  OPCO  will  not  receive  a 
management  fee  or  derive  any  profit 
from  its  operation  of  STP.  The 
applicants  propose  to  treat  OPCO  as  a 
subsidiary  service  company  governed  by 
section  13(b)  of  the^Act. 

The  applicants  request  Commission 
authorization  to  form  OPCO  and  to 
replace  HL&P  with  OPCO  as  project 
manager  and  operator  of  STP.  Further, 
the  applicants  seek  an  exemption  from 
the  requirement  that  a  Declaration  on 
Form  U-13-1  be  filed  incident  to  the 
formation  of  OPCO. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-15406  Filed  &-11-97:  8:45  am) 
BMJJNQ  CODE  M10-01-M  ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting;  Agency 
Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVKXiS 

ANNOUNCEMENT:  [62  FR  30911,  June  5, 

1997] 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street.  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  June  5, 

1997. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  will  not  be 
considered  at  the  closed  meeting 
scheduled  for  Wednesday,  Jime  11, 
1997: 

Formal  order  of  investigation. 

Commissioner  Wallman.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 


UMI 
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At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  )une  9, 1997. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-15572  Filed  6-10-97;  12:40  pm) 
BILUNQ  OOOE  8010-01-41 
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be't  Regulatory  Organ'zation's;  Notice 
of  f^:Mpq  o*  arid  Orof^r  Grannn.- 
Ter^ipofB,'^'  Acceierated  ApD'ovai  tea 
Proposec  Ruie  Cf^ange  ny  "rit  Chicago 
StocK  Exchange.  incorporaieK:  Reiating 
to  Trad. ng  Var  ations 

)une5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
June  2, 1997.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 

Statement  of  the  Terms  of  Substance  of 
the  Pro{;i. sill  Rule  Change 

The  Exchange  proposes  to  modify 
Article  XX,  Rule  22  of  the  CHX's  Rules, 
relating  to  trading  variations  in  CHX- 
exclusive  issues. 

n  -^t  Ir"  K>>.>u;dtory  Organization's 
Staienieni  ui  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX.  Rule  22  of  the  Exchange's 
Rules  gives  the  Exchange's  Committee 
on  Floor  Procedure  the  authority  to  fix 
minimum  variations  for  bids  and  o%rs 
in  specific  securities  or  classes  of 
securities.  Pursuant  to  this  authority, 
the  Exchange  proposes  to  change  its 
minimum  variation  to  1/16  of  $1.00  per 
share  for  securities  traded  exclusively 
on  the  Exchange  that  are  selling  at 
greater  than  $1.00,  and  1/32  of  $1.00  per 
share  for  such  securities  that  are  selling 
at  or  below  $1.00.  The  proposed  rule 
change  vdll  only  be  effective  until  such 
time  as  the  Commission  approves  SR- 
CHX-97-13,  a  proposed  rule  change 
regarding  general  changes  to  the 
Exchange's  Rules  on  trading  variations. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arg\iments,  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
aviulable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-14 
and  should  be  submitted  by  July  3, 
1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6  and  Section 
llAoftheAct.3 

The  Commission  believes  the 
proposed  rule  change  will  likely 
enhance  the  quality  of  the  market  for  the 
afi^ected  CHX  securities.  The  Exchange 
currently  only  allows  quotes  in  eighths 
for  CHX  securities  that  are  above  $1.00 
and  sixteenths  for  CHX  securities  that 
are  below  $1.00  but  above  $0.50. 
Allowing  the  CHX  to  quote  these 
securities  in  finer  increments  will 
facilitate  quote  competition.*  This 
should  help  to  produce  more  accurate 
pricing  of  such  securities  and  can  result 
in  tighter  quotations.^  In  addition,  if  the 
quoted  markets  are  improved  by 
reducing  the  minimum  increment,  the 
change  could  result  in  added  benefits  to 
the  market  such  as  reduced  transaction 
costs. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


'  15  U.S.C  7Bs(bXl). 


'15U.S.C78flbM5). 


MS  U.S.C  §S78ftb)  and  78k-l  In  approving  this 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  5  78c(f). 

*  The  rule  change  is  consistent  with  the 
recommendation  of  the  Division  of  Market 
Regulation  ("Division'T in  its  Market  2000  Study, 
in  which  the  Division  noted  that  the  %  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  offers  to 
buy  or  sell  at  prices  iiuide  the  prevailing  quote.  See 
SEC,  Division  of  Market  Regulation,  Market  2000: 
An  Examination  of  Current  Equity  K4arket 
Developments  1&-19  (Jan.  1994) 

'  A  study  that  analyzed  the  reduction  in  the 
minimum  tick  size  from  '•%  to  'Ae  for  securities 
listed  on  the  American  Stock  Exchange  priced 
between  Sl.OO  and  S5.00  found  that,  in  general,  the 
spreads  for  those  securities  decreased  significantly 
while  trading  activity  and  market  depth  were 
relatively  unaffected.  See  Hee-)oon  Ahn.  Charles  Q. 
Chao.  and  Hyuk  Choe.  Tick  Size,  Spread,  and 
Volume,  5  ].  Fin.  Intermediation  2  (1996). 
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prior  lo  me  miaiem  uay  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  allow  the 
Exchange  to  quote  all  the  securities 
listed  on  the  Exchange  in  finer 
increments.  Requiring  the  Exchange  to 
wait  the  full  statutory  review  period  for 
the  proposed  rule  change  would 
unnecessarily  complicate  the  CHX's 
transition  to  finer  increments  and  could 
place  the  Exchange  at  a  competitive 
disadvantage  vis-a-vis  other  markets.  At 
the  same  time,  the  proposal  is  effective 
only  until  the  Commission  acts  on  File 
No.  SR-CHX-97-13.6  This  will  provide 
the  Commission  with  a  sufficient  period 
to  receive  and  assess  comments  on  SR- 
CHX-97-14.  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  the  Act  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change.' 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-CHX-97-14) 
is  hereby  approved  on  an  accelerated 
basis  until  the  Commission  acts  on  File 
No.  SR-CHX-97-13. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  97-15403  Filed  6-11-97;  8:45  am] 

SIUJNQ  CODE  S010-01-M 


•  File  No.  SR-CHX-97-13  i«  a  companion  filing 
that  requests  permanent  approval  of  the  procedures 
described  herein.  Securities  Exchange  Act  Release 
No.  38718  (June  5.  1997).  File-Nos.  SR-CHX-97-n 
and  SR-CHX-97-12  are  related  filings  whose 
effectiveness  is  linked  to  SR-C:HX-97-13.  See 
Securities  Exchange  Act  Release  Nos.  38704  (May 
30.  W97)  (approving  File  No.  SR-CHX-97-11  on  a 
temporary  basis;  reducing  the  trading  increment 
bom  eights  to  sixteenths  for  securities  that  are 
traded  on  the  Exchange  and  on  Nasdaq)  and  38717 
(June  5.  1997)  (approving  File  No.  SR-CHX-97-12 
on  a  temporary  basis:  a  sunilar  reduction  in  the 
trading  increment  for  securities  that  are  traded  on 
the  CHX  and  on  the  New  York  Stock  Exchange). 

'15  U.S.C  S§78f(bK5)  and  78s(bM2). 

•15U.S.C78a(h)(2) 

•17  C.F.R.  200.3O-3(aMl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38718;  File  rto.  SR-CHX- 
97-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Amending  Rules 
Regarding  Trading  Variations 

June  5,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  2,  1997.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  U,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  person. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  22,  relating  to  trading 
variations,  and  to  amend  Article  XX, 
Rule  35  to  make  technical  changes 
necessitated  by  the  changes  to  Rule  22. ^ 
The  text  of  the  proposed  rule  change  is 
as  follows  [new  text  is  italicized; 
deleted  text  is  bracketed): 

ARTICLE  XX 

Minimum  IFractional  Changes)  Variations! 

Rule  22.  [Bids  or  offers  in  stocks  above 
Si. 00  per  share  not  be  made  at  a  less 
variation  than  '^  of  SI. 00  per  share;  in  stocks 
below  Sl.OO  but  above  50c  per  share,  at  a  less 
fraction  than  'As  of  Sl.OO  per  share;  in  stocks 
below  50e  per  share,  at  a  less  variation  than 
V32  of  Sl.OO  per  share;  provided  that  the 
Committee  on  Floor  Procedure  may  fix 
variations  of  less  than  the  above  for  bids  and 
offers  in  Sfiecific  securities  or  classes  of 
securities.)  Bids  and  offers  in  specific 
securities  or  classes  of  securities  traded  on 
the  Exchange  shall  not  be  made  in  variations 


>  15  U.S.C  78s(b)(l). 

'The  Commission  notes  that  File  Nos.  SR-CHX- 
97-11.  SR-CHX-97-12.  and  SR-CHX-97-14  are 
related  filings  whose  effectiveness  is  linked  to  this 
file.  See  Securities  Exchange  Nos.  38704  (May  30. 
1997)  (approving  File  No.  SR-CHX-97-1 1  on  a 
temporary  basis:  reducing  the  trading  increment 
from  eights  to  sixteenths  for  securities  that  are 
traded  on  the  Exchange  and  on  Nasdaq):  38717 
(June  5.  1997)  (approving  File  No.  SR-CHX-97-12 
on  a  temporary  basis:  a  similar  reduction  in  the 
trading  increment  for  securities  that  are  traded  on 
the  CHX  and  on  the  New  York  Stock  Exchange): 
and  38719  (June  5.  1997)(approving  File  No.  SR- 
CHX-97-14  on  a  temporary  basis:  a  similar 
reduction  in  the  trading  increment  for  securities 
that  are  traded  only  on  the  Exchange). 


less  than  the  minimum  variation  established 
for  such  security  or  class  of  security  as 
determined  by  the  Committee  on  Floor 
Procedure  from  time  to  time. 

Interpretations  and  Policies 

.01    The  Committee  on  Floor  Procedure  has 
determined  that  the  minimum  variation 
for  securities  traded  both  on  the 
Exchange  and  the  American  Stock 
Exchange,  Inc.  [that  are  selling  above 
25e]  shall  be  as  follows:  for  securities 
that  are  trading  above  25e,  '/ta  of  $1.00 
per  share;  and  for  securities  that  are 
selling  at  or  below  25e.  Vji  of  $1.00  per 
share. 

.02     The  Committee  on  Floor  Procedure  has 
determined  that  the  minimum  variation 
for  securities  traded  both  on  the 
Exchange  and  the  Nasdaq  Natiortal 
Market  shall  be  as  follows:  for  securities 
that  are  selling  at  or  greater  than  $10.00, 
ViB  of  $1.00  per  share;  and  for  securities 
that  are  selling  below  $10.00,  Vji  of 
$1 .00  per  share. 

.03    The  Committee  on  Floor  Procedure  has 
determined  that  the  minimum  variation 
for  securities  traded  both  on  the 
Exchange  and  the  New  York  Stock 
Exchange  shall  be  as  follows:  for 
securities  that  are  selling  above  $1.00, 
Vie  of  $1 .00  per  share;  and  for  securities 
that  are  selling  below  $1.00.  Uij  of  $1.00 
per  share. 

.04     The  Committee  on  Floor  Procedure  has 
determined  that  the  minimum  variation 
for  securities  traded  exclusively  on  the 
exchange  shall  be  as  follows:  for 
securities  that  are  selling  above  $1.00, 
Via  of  $1 .00  per  share;  and  for  securities 
that  are  selling  below  $1.00,  '/ji  of  $1.00 
per  share. 

Security  Quoted  "Ex-dividend,"  "Ex- 
distfibution."  "Ex-rights"  or  "Ex-interest" 

Rule  35.  When  a  security  is  quoted  "ex- 
dividend,"  "ex-distribution,"  "ex-rights"  or 
"ex-interest"  the  following  kinds  of  orders 
shall  be  reduced  by  the  value  of  the  payment 
or  rights,  and  increased  in  shares  in  the  case 
of  stock  dividends  and  stock  distributions 
which  result  in  round  lots,  on  the  day  the 
security  sells.  Should  the  disbursement  be  in 
an  amount  other  than  the  [fractioni  minimum 
variation  in  which  bids  and  offers  are  made, 
or  a  multiple  thereof,  orders  shall  be  reduced 
by  the  next  higher  (fraction)  minimum 
variation. 

Interpretations  and  Policies 

.01     Reduction  of  orders — Proportional 
procedures. — Open  buy  orders  and  open  stop 
orders  to  sell  shall  be  reduced  by  the 
proportional  value  of  a  stock  distribution  on 
the  day  a  security  sells  ex -dividend  or  ex- 
distribution.  The  new  price  of  the  order  is 
determined  by  dividing  the  price  of  the 
original  order  by  100%  plus  the  percentage 
value  of  the  stock  dividend  or  stock 
distribution.  For  example,  in  a  stock 
dividend  of  3%,  the  price  of  an  order  would 
be  divided  by  103%. 

The  chart  at  the  end  of  .03  below  lists,  for 
the  more  frequent  stock  distributions,  the 
percentages  by  which  the  prices  of  open  buy 
orders  and  op>en  stop  orders  to  sell  shall  be 
divided  to  determine  the  new  order  prices. 


UMI 
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If,  as  a  result  of  this  calculation,  the  price 
is  not  equivalent  to  or  is  not  a  multiple  of 
the  [frac^on  of  a  dollar]  minimum  variation 
in  which  bids  and  offers  are  made  in  the 
I>aTlicular  security,  the  pnice  should  be 
rounded  to  the  next  lower  variationlsH;  i-e., 
when  a  calculation  results  in  a  price  of 
S14.27,  the  price  of  an  order  is  rounded  to 
14V4;  a  calculation  resulting  $14.47  is 
rounded  to  14%]. 

In  reverse  splits,  all  orders  (including  open 
sell  orders  and  ojien  stop  orders  to  buy] 
should  be  cancelled. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  \ 

1.  Purpose 

Current  Article  XX,  Rule  22  provides 
set  trading  variations  for  all  securities, 
subject  to  exceptions  made  by  the 
Committee  on  Floor  Procedure. 
Recently,  different  markets  have 
changed  the  variations  in  which 
securities  are  traded.  In  order  to 
maintain  flexibility  in  trading  securities 
for  which  the  Exchange  is  not  the 
primary  market,  the  proposed  rule 
change  allows  the  Exchange,  through 
the  Committee  on  Floor  Procedure,  to 
adopt  as  necessary  appropriate  trading 
variations  for  each  security  traded  on 
the  Exchange. 

Earlier  this  year,  the  Committee  on 
Floor  Procedure  determined  to  make  an 
exception  to  the  general  trading 
variations  used  by  the  Exchange  for 
securities  traded  on  the  American  Stock 
Exchange  ("Amex")  to  track  the 
increments  in  which  such  securities  are 
traded  on  the  Amex.  That  exception  was 
codified  as  Interpretation  and  Policy  .01 
to  Rule  22.  This  proposed  rule  change 
amends  Interpretation  and  Policy  .01 
relating  to  trading  variations  for  Amex 
securities  to  conform  the  interpretation 
to  changes  in  the  text  of  Rule  22.  The 
proposed  rule  change  also  adds  to  Rule 
22,  Interpretation  and  Policy  .02  and 
.03,  dealing  with  trading  variations  for 
stocks  traded  on  the  Exchange  and  the 
New  York  Stock  Exchange  ("NYSE")  or 


the  Nasdaq  National  Market,  as  the  case 
may  be.  In  addition,  the  proposed  rule 
change  adds  Interpretation  and  Policy 
.04  to  Rule  22,  to  provide  trading 
variations  for  securities  traded 
exclusively  on  the  Exchange. 

The  proposed  change  to  Article  XX, 
Rule  35  is  a  technical  change  to  more 
accurately  reflect  the  terminology  used 
in  Rule  22. 

The  Exchange  proposes  that  proposed 
Interpretation  and  Policy  .03  to  Rule  22, 
dealing  with  trading  variations  in  stocks 
traded  on  the  NYSE,  become  effective  at 
the  later  of  (a)  approval  by  the  SEC  of 
the  proposed  rule  change  and  (b)  such 
time  as  enhancement  to  Intermarket 
Trading  System  ("ITS")  is  made  to 
permit  trading  in  Tape  A  issues  in 
minimum  variations  of  a  sixteenth 
through  ITS.  The  Exchange  further 
proposes  that  proposed  Interpretation 
and  Policy  .02  to  Rule  22  become 
effective  on  the  later  of  (a)  approval  by 
the  SEC  of  the  proposed  rule  change  and 
(b)  such  date  as  the  National 
Association  of  Securities  Dealers' 
pending  rule  filing  to  trade  in  sixteenths 
becomes  effective  and  is  implemented.^ 
Current  Article  XX,  Rule  22  provides  set 
trading  variations  for  all  securities, 
subject  to  exceptions  made  by  the 
Committee  on  Floor  Procedure. 
Recently,  different  markets  have  change 
the  variations  in  which  securities  are 
traded.  In  order  to  maintain  the 
flexibility  of  the  Exchange  in  trading 
securities  for  which  the  Exchange  is  not 
the  primary  market,  the  proposed  rule 
change  allows  the  Exchange,  through 
the  Committee  on  Floor  Procedure,  to 
adopt  as  necessary  appropriate  trading 
variations  for  each  security  traded  on 
the  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  S^tion 
6(b)  *  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) '  in 
particular  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


^The  Commission  notes  that  it  approved  File  No. 
SR-NASD-97-27  on  May  27. 1997,  and  it  was 
implemented  on  )une  2. 1997.  Securities  Exchange 
Act  Release  No.  38678  (May  27. 1997). 

<15U.S.C78Rb). 

M5U.S.C78fl[bM5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Ckimmission  will: 

(A)  by  order  approve  the  proposed  rule 

change,  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  (Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  EXH  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-13 
and  should  be  submitted  by  July  3, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  97-15404  Filed  6-11-97;  8:45  am] 
BILUNC  COOE  aO10-01-M 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-38717;  File  No.  SR-CHX- 
97-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  and  Order  Granting 
Temporary  Accelerated  Approval  to  a 
Proposed  Rule  Change  by  the  Chicago 
Stoci(  Exchange,  Incorporated  Relating 
to  Trading  Variations 

June  5.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
May  29. 1997.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  nodce  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify 
Article  XX.  Rule  22  of  the  CHX's  Rules, 
relating  to  trading  variations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specifled  in  Item  in  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Artical  XX,  Rule  22  of  the  Exchange's 
Rules  gives  the  Exchange's  Committee 
on  Floor  Procedure  the  authority  to  fix 
minimum  variations  for  bids  and  offers 
in  specific  securities  or  classes  of 
securities.  Pursuant  to  this  authority, 


the  Exchange  proposes  to  change  its 
minimum  variation  Vie  of  $1.00  per 
share  for  securities  traded  both  on  the 
Exchange  and  the  New  York  Stock 
Exchange  ("NYSE")  that  are  selling  at  or 
greater  than  $1.00  and  to  V32  of  $1.00 
per  share  for  such  seciuities  that  are 
selling  below  $1.00. 

The  Exchange  proposes  that  the 
proposed  rule  change  become  effective 
at  such  time  as  enhancement  to  the 
Intermarket  Trading  System  ("ITS")  is 
made  to  permit  trading  in  Tape  A  issues 
in  minimum  variations  of  a  sixteenth 
through  ITS.  ^  The  proposed  rule  change 
will  only  be  effective  until  such  time  as 
the  Commission  approves  File  No.  SR- 
CHX-97-13.  a  proposed  rule  change 
regarding  general  changes  to  the 
Exchange's  Rules  on  trading  variations. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Sti^t,  N.W., 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-12 
and  should  be  submitted  by  July  3, 
1997. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange'  and,  in  particular,  with  the 
requirements  of  Section  6  and  Section 
llAoftheAct.4 

The  Commission  believes  the 
proposed  rule  change  will  likely 
enhance  the  quality  of  the  market  for  the 
affected  NYSE  securities.  The  NYSE  and 
CHX  ciurenUy  only  allow  quotes  in 
eighths  for  NYSE  securities  whose  bid 
price  is  above  $1.00.  Allowing  the  CHX 
to  quote  these  securities  in  increments 
finer  than  eighths  will  facilitate  quote 
competition.^  This  should  help  to 
produce  more  accurate  pricing  of  such 
securities  and  can  result  in  tighter 
quotations.^  In  addition,  if  the  quoted 
markets  are  improved  by  reducing  the 
minimum  increment,  the  change  could 
result  in  added  benefits  to  the  market 
such  as  reduced  transaction  costs. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Currently,  bids  and 
offers  for  NYSE  securities  selling  at  or 
above  $1.00  are  publicly  displayed  in 
eighths.  On  May  12,  1997,  the  ITS 


MS  U.S.C  78»(b)(l). 


'  Tape  A  disseminates  last  sale  infonnation  for 
securities  listed  on  the  NYSE,  while  Tape  B 
disseminates  last  sale  information  for  securities 
listed  on  any  other  national  securities  exchange. 

'  15  U.S.C  78fn>M5). 


*  15  U.S.C.  §§  78f[b)  and  78k-l.  In  approving  this 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  §  78c(fl. 

>The  rule  change  is  consistent  with  the 
recommendation  of  the  Division  of  Market 
Regulation  ("Division")  in  its  Market  2000  Study, 
in  which  the  Division  noted  that  the  */a  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  offers  to 
buy  or  sell  at  prices  inside  the  prevailing  quote.  See 
SEC,  Division  of  Market  Regulation.  Market  2000: 
An  Examination  of  Current  Equity  Market 
Developments  lB-19  Uan.  1994). 

*  A  study  that  analyzed  the  reduction  in  the 
minimum  tick  size  firom  '/» to  Vis  for  securities 
listed  on  the  American  Stock  Exchange  priced 
between  Sl.OO  and  $5.00  found  that,  in  general,  the 
spreads  for  those  securities  decreased  significantly 
while  trading  activity  and  market  depth  were 
relatively  unaffected.  See  Hee-Joon  Ahn.  Charles  Q. 
Chao,  and  Hyuk  Choe,  Tick  Size,  Spread,  and 
Volume,  5  ).  Fin.  Intermediation  2  (1996). 
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Operatiag  Conunittee  agreed  to  modify 
ITS  to  permit  Tape  A  securities  to  be 
quoted  and  traded  in  sixteenths.  Shortly 
thereafter,  several  market  centers 
publicly  announced  that  they  will  allow 
the  affected  NYSE  securities  to  be 
quoted  in  sixteenths  as  soon  as 
modifications  to  ITS  are  implemented.^ 
The  proposed  rule  change  will  enable 
the  CHX  to  continue  to  competitively 
quote  such  securities.  Requiring  the 
Exchange  to  wait  the  hill  statutory 
review  period  for  the  proposed  rule 
change  could  place  the  CHX  at  a 
significant  competitive  disadvantage 
vis-a-vis  other  markets.  At  the  same 
time,  the  proposal  is  effective  only  until 
the  Commission  acts  on  File  No.  SR- 
CHX-97-13.8  This  will  provide  the 
Commission  with  a  sufficient  period  to 
receive  and  assess  comments  on  SR- 
CHX-97-12.  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  the  Act  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change.^ 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i°  that  the 
proposed  rule  change  (SR-CHX-97-12) 
is  hereby  approved  on  an  accelerated 
basis  luitil  the  Commission  acts  on  File 
No.  SR-CHX-97-13. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
[FR  Doc.  97-15405  Filed  6-11-97;  8:45  am) 

BIUJNG  CODE  801(M>1-M 


'  ITS  estimates  that  the  implementation  date  for 
this  change  is  late  )une. 

»  File  No.  SR-CHX-97-13  is  a  companion  filing 
that  requests  pennanent  approval  of  the  procedures 
described  herein.  Securities  Exchange  Act  Release 
No.  38718  (June  5, 1997).  File  Nos.  SR-CHX-97-11 
and  SR-CHX-97-14  are  related  filings  whose 
effectiveness  is  linked  to  SR-CHX-97-13.  See 
Securities  Exchange  Act  Release  Nos.  38704  (May 
30. 1997)  (approving  File  No.  SR-CHX-97-11  on  a 
temporary  basis:  reducing  the  trading  increment 
horn  eighths  to  sixteenths  for  securities  that  are 
traded  on  the  Exchange  and  on  Nasdaq)  and  38719 
(June  5, 1997)  (approving  File  No.  SR-CHX-97-14 
on  a  temporary  basis;  a  similar  reduction  in  the 
trading  increment  for  securities  that  are  traded  only 
on  the  Exchange). 

•15  U^.C  §§  78f(b)(5)  and  78s(b)(2). 

"»15U.S.C.  788(b)(2). 

"  17  C.F.R.  200.30-3(aMl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38176;  File  No.  SR-NYSE- 
97-14] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Amendnnents  to  the 
Shareholder  Approval  Policy 

June  5,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  May  16, 
1997,  the  New  York  Stock  Exchange, 
Lac.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  UI  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  to  modify  its 
shareholder  approval  policy  ("Policy"), 
contained  in  Paragraphs  312.03  through 
312.05  of  the  Exchange's  Listed 
Company  Manual  ("Manual").  The 
Exchange  t>elieves  the  proposal  will 
provide  greater  flexibility  for  listed 
companies  to  sell  stock  at  a  price  at  least 
as  great  as  the  higher  of  book  and 
market  value  to  substantial  security 
holders,  or  in  non-public  sales,  while 
preserving  the  significant  shareholder 
rights  afforded  under  the  Policy.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>15  U.S.C  §78s(bMl)  (1988). 

M7  CFR  240.19b-»  (1994). 

'  The  complete  text  of  the  proposed  rule  change 
is  attached  as  Exhibit  A  to  File  No.  SR-NYSE-97- 
14.  and  is  available  for  review  at  the  principal  office 
of  the  NYSE  and  in  the  Public  Reference  Room  of 
the  Commission. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Currently,  the  Exchange's  shareholder 
approval  policy  requires  a  listed 
company  to  obtain  shareholder  approval 
in  four  situations: 

•  Related-Party  Transactions:  when  selling 
more  than  one  percent  of  the  comp»any's 
stock,  for  either  cash  or  other  assets,  to  a 
"related  party,"  defined  to  mean  officers, 
directors  and  holders  of  five  percent  or  more 
of  the  company's  common  stock  (or  stock 
with  five  percent  or  more  of  the  company's 
voting  power); 

•  Private  Sales:  when  selling  20  percent  or 
more  of  the  company's  stock,  other  than  in 

a  public  offering  for  cash: 

•  Stock  Option  Plans:  when  adopting  stock 
option  plans  that  are  not  "broadly-based";  or 

•  Change  of  (Control:  with  respect  to  any 
issuance  of  stock  that  results  in  the  change 
of  control  of  the  company. 

The  purpose  of  the  rule  change  is  to 
modify  the  first  two  of  these 
requirements  to  provide  listed 
companies  with  flexibility  in  their 
financing  plans,  while  still  substantially 
preserving  the  significant  shareholder 
rights  afforded  imder  the  PoHcy.  In 
addition,  the  rule  change  restructures 
the  wording  of  the  Policy  in  order  to 
simplify  the  language. 

Related-party  transactions.  Issuers 
sometimes  seek  cash  financing  from  one 
or  more  of  their  "substantial"  security 
holders  (which  the  Exchange  defines  as 
a  person  holding  either  five  percent  of 
the  company's  stock  or  five  percent  of 
the  company's  voting  power).  The 
Exchange  now  requires  shareholder 
approval  if  a  sale  to  a  substantial 
security  holder  results  in  a  one  percent 
dilution. 

The  Exchange  proposes  that  cash 
sales  of  stock  to  a  substantial  security     . 
holder  be  exempt  from  the  Policy  if  the 
issuance  is  limited  to  five  percent  of  the 
issuer's  stock.  The  Exchange  believes 
that  cash  sales  do  not  give  rise  to  the 
same  valuation  concerns  as  do  sales  of 
stock  for  non-cash  assets.  The 
exemption  would  apply  only  if  the  sale 
is  at  a  price  at  least  as  high  as  each  of 
the  book  and  market  value  of  the  stock. 
The  Exchange  would  continue  to 
require  shareholder  approval  for  the 
following  issuances  that  result  in  a 
dilution  of  more  than  one  percent  of  the 
issuer's  stock:  sales  of  stock  to  any 
related  party  (including  substantial 
security  holders)  for  assets  other  than 
cash;  and  cash  sales  to  officers  and 
directors.  The  Exchange  believes  the 
proposed  exemption  from  the  policy 
would  provide  issuers  with  more 
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flexibility  when  selling  stock  for  cash  to 
a  substantial  security  holder. 

Private  sales.  The  Exchange  requires 
approval  of  all  issuances  that  result  in 
a  20  percent  dilution,  except  for  public 
offerings  for  cash.  However,  market 
practices  have  blurred  the  differences 
between  public  and  private  sales.  For 
example,  public  offerings  can  resemble 
private  placements,  such  as  sales 
pursuant  to  a  shelf  registration  to  a 
small  group  of  purchasers.  In  contrast, 
a  company  can  engage  in  broad-based 
unregistered  sales  of  stock,  or  securities 
convertible  into  stock,  through  private 
placements  or  pursuant  to  Commission 
Rule  144A  under  the  Securities  Act  of 
1933,  as  amended.*  Thus,  certain  types 
of  private  sales  now  are  very  similar  to 
public  offerings. 

The  Exchange  proposes  to  make  a 
private  sale  of  20  percent  or  more  of  a 
company's  stock  exempt  from  the  policy 
if  (i)  the  sale  is  at  a  price  at  least  as  high 
as  each  of  the  book  and  market  value  of 
the  stock  and  (ii)  the  sale  is  a  "bona  fide 
financing."  A  bona  fide  financing  would 
be  either  a  sale  through  a  broker-dealer 
acting  as  an  intermediary  (such  as 
pursuant  to  Rule  144A)  or  a  sale  to 
multiple  parties  in  which  no  one  person 
acquires  more  than  five  percent  of  the 
issuer's  stock.  The  five  percent  limit 
ensures  that  control  persons  do  not 
disproportionately  increase  their 
ownership  in  a  listed  company  through 
privately-negotiated  sales,  even  if  the 
sale  price  is  at  the  market.' 

(b)  Basis 

The  Exchange  believes  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  ^  that  an  exchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  this  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 


♦17CFR230.144A. 

'The  rule  change  also  clarifies  that  shareholder 
approval  is  required  if  any  one  of  the  four 
requirements  is  triggered,  notwithstanding  the  fact 
that  the  other  requirements  of  the  Policy  have  not 
been  triggered.  For  example,  a  direct  sale  by  a 
company  of  more  than  20  percent  of  its  stock  in  a 
bona  fide  nnancing  still  would  require  shareholder 
approval  as  a  related-party  transaction  If  the 
company  sells  more  than  one  percent  of  the  stock 
to  an  officer  or  director. 

•l5U.S.CS78»rb)(5). 


appropriate  in  furtherance  of  the 
purposes  of  the  1934  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  conmients  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  &om 
members  of  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as* the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
14  and  should  be  submitted  by  July  3, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-15402  Filed  6-11-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38711;  Hie  No.  SR-Phlx 
97-14] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Order  Granting  Partial 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Rule  722, 
Margin  Accounts 

June  2. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  8, 1997,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC'or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Phlx  submitted 
amendment  No.  1  on  May  20, 1997. > 
Phlx  submitted  Amendment  No.  2  on 
May  28,  1997.2  p^lx  submitted 
Amendment  No.  3  on  May  30, 1997.3 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons,  and  to  grant  accelerated 
approval  to  the  portions  of  the  proposal 
relating  to  customer  cash  accounts, 
over-the-counter  ("OTC")  options, 
market-maker  and  specialist  "good 
faith"  margin  requirements  for 
permitted  offiset  transactions,  and 


'17  CFR  200.30-3(a)(12). 


'  See  Letter  from  Michele  R.  Weisbaum.  Vice 
President  and  Associate  General  Counsel.  Phlx,  to 
Michael  Walinskas.^  Senior  Special  Counsel, 
Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  May  19, 1997 
("Amendment  No.  1").  Amendment  No.  1 
superseded  the  original  rule  filing  in  its  entirety  by 
addressing  technical  changes  by  making  corrections 
to  certain  typographical  errors  appearing  in  the  rule 
filing.  Amendment  No.  1  also  makes  a  number  of 
substantive  changes. 

'  See  Letter  from  Michele  R.  Weisbaum,  Vice 
President  and  Associate  General  Counsel,  Phlx.  to 
Michael  Walinskas.  Senior  Special  Counsel,  Market 
Regulation,  Commission,  dated  May  28, 1997 
("Amendment  No.  2).  Amendment  No.  2  supersedes 
Amendment  No.  1  with  regard  to  certain  portions 
of  the  rule  filing  the  Commission  is  approving  today 
by  accelerated  approval. 

'  See  Letter  from  Diane  Anderson,  Vice  President, 
Examinations  Department,  Phlx,  to  Michael 
Walinskas.  Senior  Special  Counsel.  Market 
Regulation.  Commission,  dated  May  30.  1997 
("Amendment  No.  3"J.  Amendment  No.  3  corrects 
an  inadvertent  omission  to  Amendment  No.  2. 


UMI 
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certain  other  portions  of  the  proposal  as 
discusses  below.* 

I.  Self-Regulatory  Organization's 
Statemeat  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  revise  its  rules 
govemiqg  margin  in  order  to  (i) 
establish  Phlx  rules  to  govern  areas  of 
margin  regulation  that  will  no  longer  be 
addressed  by  Regulation  T  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve  Board," 
"PRE,"  or  "Board"),  (ii)  conform  certain 
Phlx  margin  rules  to  those  of  the  New 
York  Stock  Exchange  {"NfYSE"),  and 
(iii)  rearrange  existing  provisions  of  the 
Phbc  margin  rules  for  ease  of  reading. 
The  text  of  the  proposec  ule  change  is 
available  at  the  Office  oi  the  Secretary, 
Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  revisions  to  the  Phlx 
rules  governing  margin  that  will  (i) 
establish  Phlx  rules  to  govern  areas  of 
margin  regulation  that  will  no  longer  be 
addressed  by  Regulation  T  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  (ii)  conform  certain  Phlx  margin 
rules  to  those  of  the  NYSE,  and  (iii) 
rearrange  existing  provisions  of  the  Phlx 
margin  rules  for  ease  of  reading. 

The  Exchange  is  proposing  changes  at 
this  time  because  of  recent  amendments 
to  Regulation  T,  the  regulation  that 
covers  extensions  of  credit  by  and  to 
brokers  and  dealers  by  the  Federal 
Reserve  Board. ^  Among  other  things,  the 


*The  Commission  is  not  approving  the  following 
portions  of  the  proposed  rule  filing:  the  proposed 
definition  of  "qualified  stock  basket"  (Rule 
722(a)(7));  Customer  Margin  Accounts — Derivative 
Securities  (Rule  722(d)):  and  Commentary  .14. 

>61  FR  20386  (May  6. 1996)  (Federal  Reserve 
Board's  release  adopting  certain  changes  to 
Regulation  T). 


amendments  to  Regulation  T  will 
modify  or  delete  certain  Board  rules 
regarding  options  transactions  in  favor 
of  rules  that  must  be  adopted  by  the 
options  exchanges  and  approved  by  the 
Commission.  The  new  options 
provisions  in  Regulation  T  became 
effective  June  1, 1997.  In  the  course  of 
amending  the  Exchange's  rules  to 
accommodate  the  changes  necessary 
because  of  the  Regulation  T 
amendments,  it  became  necessary  for 
the  sake  of  clarity  to  propose  changes  to 
the  margin  rules  that  would  conform 
certain  Phlx  rules  to  the  rules  of  the 
NYSE  and  to  rearrange  existing 
provisions  of  Rule  722  for  the  sake  of 
organization. 

Definition  Section 

Rule  722  has  been  rearranged  to  set 
forth  the  definitions  applicable  to  the 
rule  in  section  (a)  now  instead  of  at  the 
end  of  the  rule.  Accordingly,  all  of  the 
definitions  that  are  currently  in  section 
(e)  have  been  moved  to  new  section  (a) 
with  three  additions:  (1)  the  definition 
of  the  term  "current  market  value"  will 
now  also  incorporate  a  definition 
relevant  to  options  and  spot  market 
prices  which  is  ciurently  in  section 
(c)(2)(A)  (i)  and  (ii);  (2)  a  definition  of 
the  term  "escrow  agreement"  has  been 
added  in  subsection  (6);  and  (3)  a 
definition  of  the  term  "qualified  stock 
basket"  is  added  in  subsection  (7). 

Customer  Margin  Accounts 

The  Exchange  is  also  proposing  to 
rearrange  Rule  722  so  that  all  provisions 
concerning  customer  margin  accoiuits 
are  in  the  same  section.  Currently, 
customer  margin  provisions  appear 
throughout  the  rule.  Paragraph  (b)  will 
now  set  forth  the  general  rules  for 
margin  requirements  on  long  and  short 
positions  in  customer  margin  accounts. 
Paragraph  (c)  will  set  forth  the 
exceptions  for  specific  types  of 
securities  and  positions  held  in  margin 
accounts.  Specific  provisions  relevant  to 
options  and  warrants  will  be  covered  in 
paragraph  (d)  entitled  Derivative 
Securities.  Paragraph  (b)  is  merely 
renumbered  paragraph  (a)  from  the 
ciurent  rule  with  headings  added  for 
clarity  and  the  term  stock  is  being 
changed  to  security  for  broader 
application. 

The  first  exception  in  paragraph  (c). 
Margin  Accounts-Exceptions,  will  be  for 
offsetting  "long"  and  "short"  positions. 
The  margin  treatment  which  currently  is 
in  section  (b)(1)  will  be  moved  to 
section  (c)(1)  but  will  not  be  changed. 
Specifically,  long  positions  in  a  security 
exchangeable  or  convertible  into  the 
security  held  in  a  short  position  will 
require  that  10%  of  the  ciurent  market 


vdlue  of  the  "long"  position  be 
maintained  and  "long"  and  "short" 
positions  on  the  same  security  will  be 
margined  at  5%.  These  provisions  are 
consistent  with  NYSE  Rule  431. 

The  margin  treatment  for  exempted 
securities  and  marginable  corporate  debt 
is  being  moved  from  section  (b)(2)  in  the 
current  rule  to  new  section  (c)(2)  but  is 
not  being  changed  in  any  substantive 
manner.  Consistent  with  NYSE  Rule 
431,  obligations  of  the  United  States  are 
subject  to  a  margin  requirement  of 
between  1%  and  6%  depending  on  the 
years  to  maturity  for  the  obligation.  Zero 
coupon  bonds  are  subject  to  a  margin 
requirement  of  3%  for  bonds  witkfive 
years  or  more  to  matiirity.  All  other 
exempted  securities  are  subject  to  an 
initial  and  maintenance  margin 
requirement  of  15%  of  the  current 
market  value  or  7%  of  the  principal 
amount,  whichever  is  greater.  The 
maintenance  margin  requirement  for 
non-convertible  debt  securities  will 
remain  at  20%  of  the  cutrrent  market 
value  or  7%  of  the  principal  amoiuit, 
whichever  amoiuit  is  greater  with  the 
exception  for  mortgage  related  seciuities 
which  have  a  5%  maintenance  margin 
requirement. 

The  remainder  of  current  paragraphs 
(b)(2)  through  (b)(6)  is  now  renumbered 
as  paragraphs  (c)(2)(B)  through  (c)(5). 
All  of  the  provisions  applicable  to 
Special  Provisions,  Cash  Transactions 
with  Customers,  Joint  Accounts  in 
which  the  Carrying  Member 
Organization  or  a  Partner  Thereof  or 
Shareholder  Therein  has  an  Interest. 
International  Arbitrage  Accounts  and 
Broker  Dealer  Accounts  will  remain  in 
the  rule  as  is  except  that  Subpart  (b)(5) 
is  being  removed  &om  this  section 
because  the  provisions  for  specialist  and 
market  maker  accoiuits  will  now  be 
covered  under  section  (g).  Subparagraph 
(b)  which  deals  with  joint  accounts  is 
being  moved  to  section  (g)(3)  and  since 
the  Exchange  no  longer  has  odd-lot 
dealers,  subparagraph  (a)  is  being 
completely  deleted. 

New  proposed  section  (d)  of  Rule  722 
is  entitled  Customer  Margin  Accounts — 
Derivative  Securities,  and  will  contain 
all  of  the  provisions  applicable  to 
options  and  warrants  in  customer 
margin  accounts.  The  first  paragraph 
states  that  active  securities  dealt  in  on  - 
a  recognized  exchange  will  be  valued  at 
current  market  prices  but  that  other 
securities  will  be  valued  conservatively 
and  that  substantial  additional  margin 
will  be  required  where  the  securities  are 
unusually  volatile  or  illiquid.  This 
provision  is  being  moved,  unchanged, 
from  section  (c)(1). 

The  next  provision  sets  forth  the 
continuing  rule  that  long  positions  in 
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iisu'u  upuuiis  diiii  warrants  will  not 
have  any  loan  value  for  purposes  of 
computing  maigin  in  customer 
accounts.  It  is  t>eing  moved  from  current 
paragraph  (c)(2)  and  is  renamed,  Long 
Positions — Listed  Options  and  Currency, 
Currency  Index  or  Stock  Index 
Warrants. 

Paragraph  (d)(3)  restates  the  existing 
provisions  of  current  paragraph 
(c)(2)(B)(i)  regarding  short  listed  options 
and  warrants.  The  paragraph  and 
accompanying  chart  sets  forth  the 
margin  requirements  for  equity  options, 
index  options,  foreign  currency  options, 
currency  warrants,  currency  index 
warrants  and  stock  index  warrants  listed 
or  traded  on  a  national  securities 
exchange.  It  is  not  applicable  to  OTC 
options  which  are  provided  for  in 
section  (f)  of  the  rule  (current  subsection 
(ii)  to  paragraph  (c)(2)(B)  which  dealt 
with  C)TC  options  is  also  being  deleted 
at  this  time).  The  one  addition  to  the 
existing  rule  is  the  exception  for  short 
put  options  that  would  cap  the  margin 
requirement  at  no  less  tiian  the  option 
market  value  plus  the  minimum 
percentage  applicable  to  that  type  of 
option  in  column  III  of  the  option's 
aggregate  exercise  price  amount.  The 
purpose  of  this  cap  is  to  assure  that  the 
margin  requirement  does  not  continue 
to  increase  as  the  risk  of  the  put  position 
decreases  as  it  becomes  farther  out-of- 
the- money. 

Existing  paragraph  (c)(2)(C)  is  being 
renumbered  as  (d)(4)  and  certain 
omitted  words  caused  by  typographical 
errors  are  being  corrected. 

The  margin  treatment  for  various 
related  securities  positions  involving 
listed  options  and  warrants  carried  in  a 
customer  margin  account  has  been 
revised  and  rearranged  from  what  is  in 
the  current  rule.  Current  paragraph 
(c)(2)(D)  is  renumbered  as  (d)(5)(A)(i) 
and  entitled  Straddles/Combinations. 
The  provision  has  not  been  changed  and 
thus  continues  to  state  that  where  a  call 
option  contract  (on  a  stock,  index  or 
foreign  currency)  is  carried  in  a  short 
position  for  the  same  customer  for 
which  a  short  put  option  is  held,  the 
margin  on  the  put  or  call,  whichever 
amount  is  greater,  plus  the  current 
market  value  of  the  other  option  is 
required  to  be  maintained.  The  first  two 
paragraphs  of  current  subpart  (c)(2)(F)(i) 
applicable  to  warrant  straddles  has  been 
moved  into  this  section  and  numbered 
as  (d)(5)(A)  (ii)  and  (iii).  Former 
subparagraph  (E)  is  renumbered  as 
(d)(5)(B)  and  entitled.  Short  option 
offset  by  long  option  where  long  option 
expires  with  or  after  short  option.  The 
substance  of  the  section  has  not  been 
changed  but  has  been  redrafted  for  the 
sake  of  clarity  and  brevity.  The  m«rgi" 


treatment  for  spread  positions  on  stock 
index,  currency  and  currency  index 
warrants  in  the  present  rule  (in  section 
(c)(2)(F)(i))  is  continued  in  section 
{d)(5)(C).  The  margin  treatment  for 
covered  write  convertibles  which  was 
formerly  in  subparagraph  (F)(i)  will  now 
be  in  (d)(5)(D)  but  the  language  in  that 
section  applicable  to  short  puts  will  be 
deleted  because  it  is  covered  under  a 
new  subsection  (E)  which  is  being 
added  for  covered  calls  and  covered 
puts.  Finally,  a  new  provision  for  short 
equity  call  options  offset  by  a  warrant  to 
purchase  the  underlying  security  has 
been  added  in  new  subsection  (d)(5)(F). 
The  provision,  which  is  consistent  with 
Regulation  T,  requires  no  margin  for  this 
position  if  the  warrant  to  purchase  the 
underlying  security  does  not  expire  on 
or  before  the  expiration  date  of  the  short 
call,  and  if  the  amount  (if  any)  by  which 
the  exercise  price  of  the  warrant  exceeds 
the  exercise  price  of  the  short  call  is 
deposited  in  the  account. 

Customer  Cash  Accounts 

The  Exchange  is  proposing  to  add  a 
provision  to  Rule  722  detailing  the 
circumstances  under  which  a  customer 
may  carry  short  equity  options  in  a  cash 
account,  i.e.,  an  account  for  which  no 
loan  value  is  extended.  This  provision 
is  consistent  with  a  provision  in 
Regulation  T  and  is  being  added  so  that 
the  Phlx  rule  is  more  complete  and  thus, 
easier  for  members  to  rely  on  the  nde 
for  all  aspects  of  margin  regulation.  The 
proposed  new  paragraph  (e)(1)  of  Rule 
722  would  permit  either  a  call  option 
contract  or  a  put  option  contract  held  in 
a  short  position  to  be  carried  in  a  cash 
account  if  the  option  contract  was  a 
covered  position  and  the  account 
contained  one  of  the  specified  offsets.  In 
the  case  of  a  short  call  option,  permitted 
offsets  include:  (i)  the  underlying 
security,  in  an  amount  equal  or  greater 
than  that  specified  by  the  option 
contract,  provided  it  is  held  in  the 
account  until  full  cash  payment  for  the 
underlying  security  is  received;  (ii)  a 
security  immediately  convertible 
without  the  payment  of  money  into  an 
equal  or  greater  quantity  of  the 
underlying  security  specified  by  the 
option  contract,  if  held  in,  or  purchased 
on  the  same  day,  provided  that  the 
option  premium  is  held  in  the  account 
until  full  cash  payment  for  the 
convertible  security  is  received  and  the 
ability  to  convert  does  not  expire  before 
the  expiration  of  the  short  call  option; 
or  (iii)  an  escrow  agreement  issued  by 
a  bank  and  either  held  in  the  account  at 
the  time  the  call  is  written  or  received 
in  the  account  prompUy  thereafter.  In 
the  case  of  a  short  put  option,  allowable 
ofisets  include:  (i)  a  cash  or  cash 


equivalent  as  defined  in  Regulation  T  of 
not  less  than  the  aggregate  put  exercise 
amount;  or  (ii)  em  escrow  agreement 
issued  by  a  bank  which  is  obligated  to 
deliver  the  required  cash  in  the  event  of 
assignment  of  the  short  put. 

New  proposed  paragraph  (e)(2)  of 
Rule  722  would  add  a  provision  that 
permits  a  customer  to  hold  certain  index 
options  in  a  cash  account  such  as  short 
European-style  index  options  oSset  by 
long  European-style  index  options  on 
the  same  underlying  index.  In  order  to 
qualify  for  the  cash  account,  the  long 
position  would  have  to  he  held  in  the 
account,  or  purchased  for  the  account 
on  the  same  day.  In  addition,  the  option 
premium  would  have  to  be  held  in  the 
account  imtil  full  cash  payment  for  the 
long  option  is  received;  the  long  option 
must  expire  with  the  short  option  and 
the  account  must  hold  cash  or  cash 
equivalents  of  not  less  than  any  amount 
by  which  the  aggregate  exercise  price  of 
a  long  call  (short  put)  exceeds  the 
aggregate  exercise  price  of  a  short  call 
(long  put).  This  new  treatment  is 
justified  because  the  Federal  Reserve 
Board  decided  to  defer  to  the  options 
exchanges  the  authority  to  determine 
the  specific  options-related  strategies 
allowed  to  be  effected  in  the  cash 
account,  provided  that  the  risk  of  the 
strategy  is  defined  and  the  accoimt 
contains  the  securities  and/or  cash 
required  to  fully  cover  the  exposure. 

Options  positions  covered  by  escrow 
receipts  meeting  the  requirements  of 
Options  Clearing  Corporation  ("OCC") 
Rule  610  6r  option  guarantee  letters 
have  been  moved  from  section  (c)(2)(G) 
to  paragraph  (e)(3)  of  Rule  722  and 
entitied.  Certain  Covered  Options 
Transactions.  The  provisions  applicable 
to  put  and  call  option  contracts  on 
equity  options,  index  options  and 
foreign  currency  options  have  not  been 
changed  except  to  correct  a 
typographical  error. 

Over-the-Counter  Options 

The  Exchange  is  adopting  margin 
requirements  for  OTC  options  which  are 
the  same  as  the  OTC  options  margin 
rules  in  NYSE  Rule  431.  Within  this 
section  (proposed  Rule  722(f))  is  a  chart 
showing  the  initial  and/or  maintenance 
margin  required  for  options  on  various 
types  of  underlying  instruments.  The 
amount  of  margin  required  is  the 
percentage  of  the  current  market  value 
of  the  underlying  component  times  the 
multiplier,  if  any  (set  forth  on  the  chart) 
plus  any  "in-the-money  amount."  The 
amount  of  the  margin  required  to  be 
maintained  may  be  reduced  for  a  short 
put  or  call  by  any  "out-of-the-money 
amount."  The  amount  to  which  the 
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margin  required  may  be  reduced  is  set 
forth  in  a  separate  column. 

The  Exchange  is  proposing  to  add 
margin  treatment  for  related  securities 
positions  involving  OTC  options  held  in 
a  customer  margin  account  The 
Exchange  is  proposing  to  add  special 
margin  treatment  provisions  for  covered 
write  convertibles,  covered  calls  and 
puts,  and  spreads  and  straddles 
involving  OTC  options  which  are  the 
same  as  Siat  foimd  in  NYSE  Rule  431. 

Specialist  and  Market  Maker  Accounts 

Phlx  rules  as  well  as  the  rules  of  the 
other  option  exchanges  have  always 
distingviished  the  margin  treatment  for 
specialists  and  market  makers  from 
those  of  the  customers  because  of  the 
unique  position  of  specialists  and 
market  makers  in  maintaining  liquid 
markets.  The  rules  recognize  that 
options  specialists  and  market  makers 
must  engage  in  various  hedging 
transactions  to  manage  the  risk  involved 
in  fulfilling  their  role.  Regulation  T  is 
deleting  its  provisions  governing 
permitted  offset  treatment  on  specialists 
and  market  makers  and  is  deferring  this 
authority  to  the  self-regulatory 
organizations  {"SROs").  Consequently, 
the  proposed  rule  (Rule  722(f)(2))  sets 
forth  various  permitted  offset  positions 
which  may  be  cleared  and  carried  by  a 
member  organization  on  behalf  of  one  or 
more  registered  specialists  or  registered 
options  traders  (hereinafter  collectively 
referred  to  as  "market  makers")  upon  a 
margin  basis  satisfactory  to  the 
concerned  parties. 

A  permitted  offset  position  will  be 
defined  to  mean,  in  the  case  of  an 
option  in  which  a  market  maker  makes 
a  market,  a  position  in  the  underlying 
instrument  or  other  related  instrument 
and  in  the  case  of  other  securities  in 
which  a  market  maker  makes  a  market, 
a  position  in  options  overlying  the 
securities  in  which  the  market  maker 
makes  a  market,  if  the  account  holds  the 
following  positions:  (i)  a  long  position 
in  the  underlying  instrument  oBset  by  a 
short  position  which  is  "in-the-money"; 
(ii)  a  short  position  in  the  underlying 
instrument  ofiset  by  a  long  option 
position  which  is  "in-the-money";  (iii)  a 
stock  position  resulting  from  the 
assignment  of  a  market  maker  short 
option  position;  (iv)  a  stock  position 
resulting  frtim  the  exercise  of  a  market 
maker  long  position;  (v)  a  net  long 
position  in  a  security  (other  than  an 
option)  in  which  a  market  maker  makes 
a  market;  (vi)  a  net  short  position  in  a 
security  (other  than  an  option)  in  which 
the  market  maker  makes  a  market;  or 
(vii)  an  offset  position  as  defined  in  SEC 
Rule  15c3-l.  AH  permitted  ofiset 
transactions  must  be  efi^ected  for  the 


purpose  of  hedging,  reducing  the  risk  of, 
rebalancing,  liquidating  open  positions 
of  market-makers,  or  accommodation  of 
customer  orders,  or  other  similar 
market-making  purpose. 

For  purposes  of  tne  rule,  "in-  or  at- 
the-money"  means  that  the  current 
market  price  of  the  underlying  security 
is  not  more  than  two  standard  exercise 
price  intervals  below  (with  respect  to  a 
call  option)  or  above  (with  respect  to  a 
put  option)  the  exercise  price  of  the 
option.  In  determining  the  types  of 
instruments  which  are  entitled  to  be 
carried  in  a  permitted  offset  position, 
reference  can  be  made  to  the  definition 
of  "related  instrument"  which  is  set 
forth  in  the  rule.  "Related  instrument" 
within  an  option  class  or  product  group 
is  any  related  derivative  product  that 
meets  the  offset  level  requirements  for 
product  groups  under  Rule  15c3-l  (the 
net  capital  rule)  of  the  Act,  or  any 
applicable  SEC  staff  interpretations  or 
no-action  positions  (hereinafter  referred 
to  collectively  as  "Exchange  Act  Rule 
15c3-l").  The  term  "product  group" 
means  two  or  more  options  classes, 
related  instnunents,  and  qualified  stock 
baskets  for  which  it  has  been 
determined  that  a  percentage  of 
offsetting  profits  may  be  applied  to 
losses  in  the  determination  of  net 
capital  as  set  forth  in  Exchange  Act  Rule 
15C3-1. 

Commentary  .14  will  now  address  the 
manner  in  which  the  carrying  firm  may 
comply  with  its  responsibility  to  extend 
credit  properly  to  market  maker 
permitted  offset  transactions  effected  on 
an  exchange  where  the  market  maker  is 
not  registered.  If  a  market  maker  fails  to 
specify  to  which  account  such  an  order 
should  be  placed  and  the  resulting 
transaction  clears  in  a  market  maker 
account,  and  not  a  customer  account,  it 
will  be  presumed  that  the  market  maker 
elected  market  maker  margin  treatment 
for  the  position  effected  on  an  exchange 
of  which  he  is  not  a  member.  Clearing 
firms  are,  however,  responsible  for 
implementing  adequate  procedures  to 
ensure  that  such  orders  are  recorded 
accurately  and  cleared  into  the 
appropriate  accounts. 

The  Exchange  is  also  proposing  to  add 
a  provision  regarding  trading  in  an 
accoiuit  in  a  deficit  (see,  section 
(g)(4)(C)(ii)).  The  addition  generally 
states  that  nothing  shall  prohibit  the 
carrying  firm  from  effecting  hedging 
transactions  in  a  deficit  account  with 
the  prior  written  approval  of  the 
carrying  firm's  SEC  designated 
examining  authority. 

Finally,  proposed  paragraphs  (h), 
Foreign  Currency  Options-Letters  of 
Credit  and  (i)  of  Rule  722  entitled  Other 
Provisions,  will  incorporate  the 


remainder  of  existing  Rule  722  which 
includes  provisions  for  When  Issued 
and  When  Distributed  Securities, 
Guaranteed  Accounts,  Consolidation  of 
Accounts,  Time  within  which  Margin  or 
Mark-to-Market  must  be  Obtained, 
Practice  of  Meeting  Regulation  T  Margin 
Calls  by  Liquidation  Prohibited,  Margin 
Required  in  Excess  of  Letters  of  Credit, 
and  CIPs. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5).  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
seciuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
.rule  change,  or, 

(B)  Institute  proceedi«gs  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Exchange  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  publication  in  the  Fedmral 
Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
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change  and  Amendment  Nos.  1,  2  and 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW., 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  l)etween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  all  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-97-14  and  should  be 
submitted  by  July  3.  1997. 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  finds  the  following 
portions  of  the  proposed  rule  change  to 
be  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securides  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act:  ^  moving  the  Definition 
Section  of  Rule  722  to  the  front  of  the 
rule,  proposing  to  revise  the  definition 
of  "current  market  value"  and  add  the 
definition  of  "escrow  agreement"  (the 
proposed  definition  of  "qualified  stock 
basket"  is  not  being  approved  at  this 
time);  proposed  paragraphs  (b)  and  (c)  of 
Rule  722  relating  to  Customer  Margin 
Accounts  (but  not  proposed  paragraph 
(d),  which  is  not  being  approved  at  this 
time);  that  portion  of  the  proposed  rule 
concerning  Customer  Cash  Accounts; 
that  portion  of  the  proposed  rule 
concerning  OTC  Options;  that  portion  of 
the  proposed  rule  concerning 
Specialists  and  Market-Maker  Accounts, 
incorporating  certain  permitted  offset 
transactions  from  Regulation  T  and 
Exchange  Act  Rule  15c3-l  (proposed 
Rule  722  (g));  and  proposed  paragraphs 
(h)  and  (i)  of  Rule  722,  relating  to 
Foreign  Currency  Options — Letters  of 
Credit  and  Other  Provisions.  Section 
6(b)(5)  requires,  among  other  things, 
that  the  Exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 


and,  in  general,  to  protect  investors  and 
the  public  interest.^ 

The  Exchange  proposes  to  move  the 
definition  section  of  Rule  722  from  the 
back  of  the  rule  to  the  bont,  revise  one 
definition  and  add  new  definitions  of 
the  terms  "current  market  value"  and 
"escrow  agreement." 

The  revised  definition  of  the  term 
"current  market  value"  will  now  also 
incorporate  a  definition  relevant  to 
options  and  spot  market  prices  which  is 
currently  in  section  (c)(2)(A)  (i)  and  (ii) 
of  Rule  722.  Accordingly,  the  proposed 
definidon  does  not  raise  new  or  unique 
issues. 

The  term  "escrow  agreement"  being 
adopted  by  the  Exchange  is  nearly 
identical  to  that  of  Regulation  T  except 
that  it  represents  a  more  restrictive 
approach.  The  Commission  concludes 
that  it  is  reasonable  for  the  Exchange  to 
limit  the  allowed  issuers  of  escrow 
receipts  to  entities  such  as  banks. 

Paragraph  (b)  of  Rule  722  [Customer 
Margin  Accounts — General  Rule)  will 
not  set  forth  the  general  rules  for  margin 
requirements  on  long  and  short 
positions  in  customer  margin  accounts. 
Paragraph  (c)  of  Rule  722  (Customer 
Margin  Accounts — Exceptions)  will  set 
forth  the  exceptions  for  specific  types  of 
securities  and  positions  held  in  margin 
accounts.  Neither  of  these  paragraphs 
has  been  substantively  revised,  and, 
accordingly,  they  raise  no  new 
regulatory  issues.  The  Commission 
concludes  that  it  is  reasonable  for  the 
Exchange  to  move  these  paragraphs  to 
their  new  location  in  Rule  722. 

The  Exchange  is  proposing  to  add  a 
provision  to  Ride  722  detailing  the 
circumstances  under  which  a  customer 
may  carry  short  equity  options  in  a  cash 
account,  i.e.,  an  account  for  which  no 
loan  value  is  extended  (Rule  722(e)(1)). 
This  provision  is  consistent  with  a 
provision  in  Regulation  T  and 
accordingly  does  not  raise  new  issues. 
The  Exchange  is  also  proposing  to  add 
a  new  paragraph  (e)(2)  permitting  a 
customer  to  hold  debit  put  spreads 
involving  European-style  broad-based 
stock  index  options  to  be  carried  in  a 
cash  account.  This  provision  is 
substantially  similar  to  an  existing 
provision  in  the  rules  of  the  Chicago 
Board  Options  Exchange  ("CBOE").* 
Accordingly,  the  Commission  finds  this 
provision  to  be  a  reasonable  one  for  the 
Phlx  to  adopt  at  this  time,  while  noting 
that  although  in  its  Statement  of  the 
Terms  of  Substance  of  the  Proposed 


•15  U.S.C  78f[bX5). 


'  In  approving  these  rules,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  $  78c(f). 

•  See  CSOE  Rule  24.1 1  A. 


Rule  Change  the  Phlx  appears  to  be 
interpreting  the  provision  broadly,  the 
wording  of  the  rule  permits  only  the 
debit  put  spreads  discussed  above  to  be 
carried  in  a  cash  account. 

The  Exchange  is  proposing  to  move 
the  section  of  its  rule  addressing  Option 
positions  covered  by  escrow  receipts 
meeting  the  requirements  of  OCC  Rule 
610  or  option  guarantee  letters  from 
section  (c)(2)(G)  to  paragraph  (3)  of  the 
cash  account  section  and  rename  it. 
Certain  Covered  Options  Transactions. 
The  provisions  applicable  to  put  and 
call  option  contracts  on  equity  options, 
index  options  and  foreign  currency 
options  have  not  been  changed  except  to 
correct  a  typographical  error,  and, 
accordingly,  do  not  raise  any  new 
regulatory  issues.  The  Commission  finds 
that  this  provision  is  a  reasonable  one 
at  this  time. 

The  Exchange  is  proposing  to  adopt 
margin  requirements  for  over-the- 
counter  options  which  are  the  same  as 
the  OTC  option  margin  rules  in  NYSE 
Rule  431,  and,  accordingly,  do  not  raise 
new  regulatory  issues.^  The 
Commission  also  believes  that  the 
Exchange's  decision  to  model  its  margin 
treatment  for  OTC  options  and  related 
securities  positions  based  on  the  NYSE 
positions  should  help  foster 
coordination  between  markets  by 
achieving  parity  between  the  margin 
requirements  of  the  various  SROs.  The 
Commission  also  believes  that  this 
approach  will  promote  coordination  in 
regulating,  clearing,  settiing,  and 
facilitating  transactions  in  securities  by 
providing  for  uniformity  in  this  area  of 
the  SROs'  margin  schemes  and  reducing 
confusion  among  customers. 

The  Exchange  nas  proposed  to  adopt 
specific  provisions  governing  permitted 
ofiiset  tr^tment  for  market-makers  and 
specialists  that  were  deleted  bom 
Regulation  T  as  of  June  1,  1997.  The 
proposed  rule  sets  forth  various 
permitted  offset  positions  which  may  be 
cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
market-makers  upon  a  margin  basis 
satisfactory  to  the  concerned  parties 
"good  faith"  margin).  In  addition,  it 
requires  that  the  amoimt  of  any 
deficiency  between  the  equity 
maintained  by  the  market-maker  and  the 
haircuts  specified  in  Exchange  Act  Rule 
15c3-l  shall  be  considered  as  a 
deduction  from  net  worth  in  the  net 
capital  computation  of  the  carrying 
broker. 

The  six  proposed  offsets  described  in 
proposed  Rule  722  (g)(4)(i)  to  (vi)  codify 
the  existing  permitted  offsets  that  were 
provided  under  Regulation  T  until  June 


•See  NYSE  Rule  431(fX2). 
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1, 1997.  These  ofeets  reflect  well- 
recognized  market-making  hedging 
transactions  involving  certain  options 
offset  strategies  involving  the  related 
underlying  stock.  The  addition  of  Rule 
722(g)(4)(vii),  allowing  any  offset 
position  defined  under  Exchange  Act 
Rule  15c3-l  constitutes  a  significant 
expansion  of  permitted  offset  positions. 
The  inclusion  of  item  (vii)  recognizes 
that  options  market-makers  and 
speciailists  must  engage  in  various 
hedging  transactions  to  manage  the  risk 
involved  in  fulfilling  their  role,  and, 
therefore,  allows  a  member  organization 
to  clear  and  carry  market-maker's  ofiiset 
positions  as  defined  in  Exchange  Act 
Rule  15c3-l  upon  a  good  faith  margin 
basis.  The  Exchange  has  clarified  its 
proposal  to  reflect  that  market-makers 
are  permitted  to  receive  good  faith 
margin  for  all  permitted  offset  positions 
only  if  they  are  effected  for  market- 
making  purposes  such  as  hedging, 
reducing  the  risk  of  rebalancing, 
liquidating  open  positions  of  the 
market-maker,  accommodating  customer 
orders,  or  another  similar  market- 
making  purpose.  The  Exchange  is  also 
proposing  to  add  a  provision  regarding 
trading  in  an  account  in  a  deficit 
(section  (g)(4)(C)(ii)).  The  addition 
generally  states  that  nothing  shall 
prohibit  the  carrying  firm  from  effecting 
hedging  transactions  in  a  deficit  accoimt 
with  the  prior  written  approval  of  the 
carrying  firm's  SEC  designated 
examining  authority. 

The  Commission  believes  that  the 
permitted  offset  proposal  is  a  reasonable 
effort  by  the  Phbc  to  accommodate  the 
needs  of  Phlx  market-makers  in 
undertaking  their  market-making 
responsibilities  as  it  recognizes  the 
occasional  need  for  market-makers  to 
effect  transactions  in  their  coiuse  of 
dealing  in  options  classes  for  which  the 
marker-maker  is  not  registered.  The 
Commission  believes  that  this  approach 
will  not  adversely  affect  the  depth  and 
liquidity  necessary  to  maintain  fair  and 
orderly  markets.  The  Commission 
expects  Phlx  clearing  firms  and  other 
Phlx  members  that  extend  margin  to 
market-makers  to  implement  adequate 
procedures  to  ensure  that  offsets  elected 
by  market-makers  are  recorded 
accurately  and  cleared  into  appropriate 
accounts.  In  addition,  such  membiers 
should  have  a  reasonable  basis  for 
determining  that  the  offset  transactions 
satisfy  the  market-making  purpose 
requirements  set  forth  in  Phlx  Rule 
722(g).  The  Commission  believes  that 
these  requirements  will  ensure  that 
transactions  effected  by  market-makers 
and  specialists  receiving  the  offset 
treatment  are  in  fact  directly  related  to 


their  market-making  function  and  are 
not  effected  for  speculative  piuposes  on 
a  margin  basis  which  should  be 
available  only  for  bona  fide  market- 
making  activity. 

The  Exchange's  proposed  definition 
of  "in-  or  at-the-money,"  for  purposes  of 
permitted  offset  transactions,  represents 
a  codification  of  a  long  standing  practice 
among  the  options  maricets  of  permitting 
the  financing  of  options  specialists  and 
market-makers  underlying  stock 
positions  on  a  good  faith  basis  when 
offset  on  a  share-for-share  basis  by 
options  which  are  "in-or  at-the-money," 
i.e.,  where  the  current  market  price  of 
the  underlying  security  is  not  more  than 
two  standard  exercise  price  intervals 
below  (with  respect  to  a  call  option)  or 
above  (with  respect  to  a  put  option)  the 
exercise  price  of  the  option.  The 
Commission  believes  it  is  appropriate 
for  the  Phlx  to  codify  this  longstanding 
practice.  This  practice  is  also  being 
codified  today  by  the  CBOE.io 

Proposed  paragraphs  (h).  Foreign 
Currency  Options-Letters  of  Credit  and 
(i)  of  Rule  722  entitled  Other  Provisions, 
will  incorporate  the  remainder  of 
existing  Rule  722  which  includes 
provisions  for  When  Issued  and  When 
Distributed  Securities,  Guaranteed 
Accounts,  Consolidation  of  Accounts, 
Time  within  which  Margin  or  Mark-to 
Market  must  be  Obtained,  Practice  of 
Meeting  Regulation  T  Margin  Calls  by 
Liquidation  Prohibited,  Margin  Required 
in  Excess  of  Letters  of  Credit,  and  dPs. 
The  Exchange  is  making  no  changes  to 
either  of  these  proposed  paragraphs, 
and,  accordingly,  their  relocation  within 
Rule  722  raises  no  new  regulatory 
issues.  The  Commission  finds  this  to  be 
a  reasonable  change. 

The  Commission  finds  good  cause  for 
approving  the  portions  of  the  proposed 
rule  change  discussed  above  prior  to  the 
thirtieth  day  after  the  date  of 
publication  thereof  in  the  Federal 
Register.  The  Commission  believes  that 
accelerated  approval  of  those  portions  of 
the  proposal  is  appropriate  in  part 
because  it  will  enable  the  Exchange's 
members  to  continue  the  use  of 
permitted  offset  transactions  allowed 
until  June  1,  1997  under  Regulation  T, 
and  as  defined  in  Exchange  Act  Rule 
15c3-l.  The  Exchange  has  clarified  its 
proposal  to  reflect  that  specialists  and 
market-makers  are  permitted  to  receive 
good  faith  margin  for  all  permitted  offset 
positions  only  if  they  are  effected  for 
market-making  purposes  such  as 
hedging,  reducing  the  risk  of 


rebalancing,  liquidating  open  positions 
of  the  market-maker  or  specialist, 
accommodating  customer  orders,  or 
another  similar  market-making  purpose. 

Accelerated  Approval  of  Amendments 
Nos.  1,  2  and  3 

The  Commission  finds  good  cause  for 
partially  approving  the  proposed  rule 
change  including  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
The  Commission  also  finds  good  cause 
for  approving  Amendment  Nos.  2  and  3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
Amendment  No.  1  supersedes  the 
original  rule  filing  in  its  entirety  by 
addressing  technical  changes  by  making 
corrections  to  certain  typographical 
errors  appearing  m  the  rule  filing. 
Amendment  No.  1  also  makes  a  number 
of  substantive  changes  to  the  rule  filing. 
Amendment  No.  2  supersedes 
Amendment  No.  1  with  regard  to  certain 
portions  of  the  rule  filing  the 
Commission  is  approving  today  by 
accelerated  approval  order.  Amendment 
No.  2  addresses  technical  changes  by 
making  corrections  to  certain 
typographical  errors  appearing  in  the 
rule  filing  and  in  Amendment  No.  1. 
Amendment  No.  3  also  addresses 
technical  changes  by  making  corrections 
to  certain  inadvertent  omissions  in  the 
rule  filing  and  in  Amendment  No.  2.  All 
of  the  amended  changes  strengthen  and 
clarify  the  proposal.  Based  on  the  above, 
the  Commission  finds  that  there  exists 
good  cause  consistent  with  Section 
6(bK5)  of  the  Act,  to  partially  accelerate 
approval  of  the  amendments  as 
discussed  above. 

It  is  therefore  ordered  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  and  amendments 
(SR-Phlx-97-14)  are  approved  as 
discussed  above,  except  for  the 
proposed  definition  of  "qualified  stock 
basket"  (Rule  722  (a)(7));  Cutomer 
Margin  Accounts — Derivative  Securities 
(Rule  722(d));  and  Commentary  .14. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-15330  Filed  &-11-97;  8:45  aAi] 
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>°The  Commission  notes  that  the  CSOE  asserts 
that  it  has  received  oral  no-action  relief  from  the 
Federal  Reserve  Board  pennitting  the  two  standard 
exercise  price  interval  interpretation.  See  Securities 
Exchange  Act  Release  No.  38709  (June  2, 1997). 


"  15  U.S.C  5  78e(bK2). 
"  17  CFR  200.3O-3(a)(12). 
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DEPaH  .  M£NT  OF  TRANSPORTATION 
*^ederal  Aviation  Administration 

^,>>'  irmation  Collection  Activity 

^naef  jM.a  Review 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (DOT/ 
FAA). 

ACTION:  Notice. 

_M!MA  <y:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  The  FAA  is 
requesting  an  emergency  clearance  by 
June  18.  1997,  in  accordance  with  5  CFR 
§  1320.13.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 

DATES:  Submit  any  comments  to  OMB 
and  FAA  by  August  11, 1997. 

SUPPLEMENTARY  INFORMATION: 

Title:  Air  Carrier  Pilot  Pre- 
Employment  Screening  Standards  and 
Criteria. 

Need:  Under  the  1996  Federal 
Aviation  Reauthorization  Act,  Congress 
requested  that  the  FAA  appoint  an 
industry  task  force  to  study  pre- 
employment  screening  standards  and 
criteria.  The  Aviation  Rulemaking 
Advisory  Conmiittee  (ARAC)  is 
conducting  this  study  for  the  FAA. 
ARAC  has  decided  that  it  needs  to 
conduct  a  survey  to  better  understand 
recent  and  current  pilot  hiring  trends, 
current  pilot  recruiting  practices,  and 
how  candidate  flying  skills  are  being 
evaluated  in  the  industry.  ARAC  will 
use  the  results  of  this  survey  as  baseline 
for  developing  a  report  for  Congress. 

Respondents:  75  air  carriers. 

Frequency:  One  time. 

Burden:  75  hours. 

For  Further  Information:  or  to  obtain 
a  copy  of  the  request  for  clearance 
submitted  to  OMB,  you  may  contact  Ms. 
Judith  Street  at  the:  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Avenue,  SW.  Washington.  DC  20591. 

Comments  may  be  submitted  to  the 
agency  at  the  address  above  and  to: 
Office  of  Information  and  Regulatory 
AffJairs,  Office  of  Management  and 
Budget,  Room  10202,  Attention  FAA 
Desk  Officer,  725  17th  Street,  NW. 
Washington,  DC  20503. 


Issued  in  Washington,  DC  on  June  6, 1997. 

Steve  Hopkins, 

Manager.  Corporate  Information  Division, 
ABC-100. 

(PR  Doc.  97-15432  Filed  6-11-97;  8:45  am] 

BILUNO  COOe  4010-19-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  in  preparation 
for  the  thirteenth  session  of  the  United 
Nation's  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods 
(UNSCOE)  to  be  held  July  7-17, 1997  in 
Geneva,  Switzerland. 
DATES:  July  1,  1997  at  9:30  a.m.. 
ADDRESSES:  Room  6200,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590: 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  prepare  for  the  thirteenth  session  of 
the  UNSCOE  and  to  discuss  U.S. 
positions  on  UNSCOE  proposals.  Topics 
to  be  covered  during  the  public  meeting 
include  matters  related  to  restructuring 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods  into  a 
model  rule,  requirements  for  inhalation 
toxicity  materials,  international 
harmonization  of  classiRcation  criteria 
and  labeling,  review  of  intermodal 
portable  tank  requirements,  review  of 
the  requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
transport  (limited  quantities), 
classification  of  individual  substances, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials  and  criteria  for 
environmentally  hazardous  substances. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
thirteenth  session  of  the  UNSCOE 
meeting  may  be  obtained  from  RSPA. 


Copies  of  UNSCOE  proposals  are 
available  by  linking  to  the  UN  Transport 
web  site  at  http://www.itu.int/itudoc/ 
un/editrans/dgdb/dgsconun.html.  This 
site  can  be  accessed  through  the  RSPA 
Homepage  at  http://www.volpe.dot.gov/ 
ohm.  Documents  and  a  summary  of  U.S. 
positions  may  also  be  ordered  by 
contacting  RSPA's  Dockets  Unit  (202- 
366-5046). 

Issued  in  Washington,  DC,  on  June  5, 1997. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(PR  Doc.  97-15424  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33398] 

Sammamish  Transportation 
Company— Modified  Rail  Certificate 

On  May  13,  1997,  Sammamish 
Transportation  Company  (STC),  a  non- 
profit corporation,  filed  a  notice  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  1150,  Subpart  C— Modified 
Certificate  of  Public  Convenience  and 
Necessity  to  operate  an  abandoned  line 
of  railroad  of  approximately  83.47  miles 
in  length  between  milepost  646.0  near 
Caputa,  SD,  and  milepost  562.53  near 
Kadoka,  SD. 

The  line  is  formerly  a  portion  of  the 
bankrupt  Chicago,  Milwaukee,  St.  Paul 
and  Pacific  Railroad  Company  (MILW). 
By  Report  served  May  14,  1980,  in 
Docket  No.  AB-7  (Sub-No.  88),  Richard 
B.  Ogilvie,  Trustee  of  the  Property  of 
Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company — 
Abandonment — in  South  Dakota,  Iowa, 
and  Nebraska,  the  Interstate  Commerce 
Commission  recommended  that  MILW's 
trustee  be  authorized  to  abandon  18 
lines  of  trackage  located  in  the  states  of 
South  Dakota.  Iowa,  and  Nebraska. 
Abandonment  of  these  lines  was 
authorized  by  the  United  States  District 
Court  for  the  Northern  District  of  Illinois 
(Eastern  Division),  in  hi  the  Matter  of 
Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  No.  77-B- 
8999,  Order  No.  342,  dated  May  27, 
1980,'  and  Order  No.  342A,  dated  June 
9,  1980.  The  subject  line  was  acquired 
by  the  State  of  South  Dakota,  through  its 
Department  of  Transportation  (State). 


'  Attached  to  Order  No.  342  is  a  listing  of  MILW's 
trackage.  The  trackage  involved  in  this  proceeding 
is  included  under  the  heading  "R. — Mitchell  to 
Rapid  City." 
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Pursuant  to  an  operating  agreement 
dated  April  22,  1997,  between  the  State 
and  STC,  STC  will  provide  freight 
service  over  the  line  for  a  period  of  20 
years  (subject  to  cesssation  of  operations 
or  termination  of  the  agreement  as 
provided  in  the  agreement)  if  shippers 
timely  ensure  that  the  applicable 
rehabilitation  costs  will  be  recoverable. 
STC  may  also  provide  service  over  an 
additional  state-owned  railroad  corridor 
into  Rapid  City,  SD,  where  the 
connecting  railroad  would  be  the 
Dakota,  Minnesota,  and  Eastern 
Railroad. 

This  rail  line  qualifies  for  a  modified 
certificate  of  public  convenience  and 
necessity.  See  Common  Carrier  Status  of 
States,  State  Agencies  and 
Instrumentalities,  and  Political 
Subdivisions,  Finance  Docket  No. 
28990F  (ICC  served  July  16, 1981). 

At  present,  no  entity  has  committed  to 
subsidize  operations  on  the  line. 
Commencement  of  rehabilitation  or 
operations  is  contingent  upon  shippers 
meeting  the  following  preconditions  by 
entering  into  binding  written 
commitments  to:  (1)  provide  funding  for 
rehabilitation  purposes  equal  to  a  sum 
no  less  than  $3,500,000;  ^  (2)  provide 
funding  for  rail,  track,  and  other  track 
material  in  an  amount  no  less  than 
$1,500,000  and  for  reimbursement  of 
interest  on  such  amount  until  paid;  and 
(3)  assure  sufficient  carloadings  (or 
payments  in  lieu  thereof)  in  an  amount 
no  less  than  2,000  carloadings  yearly, 
adequate  to  cover  all  costs  associated 
with  maintenance,  operation  and 
capitalization  of  the  line. 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement:  Association  of 
American  Railroads,  50  F  St.,  NW, 
Washington.  EXZ  20001;  and  on  the 
American  Short  Line  Railroad 
Association,  1120  G  St.,  NW,  Suite  520, 
Washington,  DC  20005. 

DecidefL  June  3, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  97-15265  Filed  6-11-97;  8:45  am] 

BILLING  COOE  4015-00-P 


^  This  sum  may  be  increased  in  the  event  a  third 
party  engineering  study  identifies  needs  requiring 
a  greater  amount  of  rehabilitation  necessary  to 
improve  the  facilities  in  order  to  achieve  15  mph 
operation  in  accordance  with  applicable  standards, 
or  to  provide  for  rehabilitation  of  additional  track 
needed  for  interconnections,  up  to  S30,000  per  mile 
for  such  additional  track. 


DEP  a  "    M  ENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  2, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0063. 

Form  Number:  CF  5129. 

Type  of  Review:  Extension. 

Title:  Crew  Members  Declaration. 

Description:  This  document  is  used  to 
accept  and  record  importations  of 
merchandise  by  crew  members,  and  to 
enforce  agricultiiral  quarantines,  the 
currency  reporting  laws,  and  the 
revenue  collection  laws. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,968,351. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
298,418  hours. 

OMB  Number:  1515-0191. 

Form  Number:  CF  5106. 

Type  of  Review:  Extension. 

Title:  Importer  Input  Record. 

Description:  This  document  is  filed 
with  the  first  formal  entry  which  is 
submitted  or  the  first  request  for 
services  that  will  result  in  the  issuance 
of  a  bill  or  a  refund  check  upon 
adjustment  of  a  cash  collection. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216,  1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 


and  Budget,  Room  10202,  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[PR  Doc.  97-15352  Filed  6-11-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  5, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0088. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Foreign  Assembler's  Declaration 
(With  Endorsement  by  Importer). 

Description:  The  Foreign  Assembler's 
Declaration  with  Importer's 
Endorsement  is  used  by  Customs  to 
substantiate  a  claim  for  duty  free 
treatment  of  U.S.  fabricated  components 
sent  abroad  for  assembly  and 
subsequently  returned  to  the  United 
States. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,730. 

Estimated  Burden  Hours  Per 
Respondent:  50  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
302,402  hours. 

Clearance  Officer.  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
IMnting  and  Records  Management 
Branch,  Room  6216  1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-15353  FUed  6-11-97;  8:45  am) 
BILUNGCOOE  4UO-M-* 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

June  5.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

Oh4B  Number:  1545-1065. 

Form  Number:  IRS  9003. 

Type  of  Review:  Extension. 

Title:  Additional  Questions  to  be 
Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States. 

Description:  Form  9003  is  used  by  the 
State  Department  and  the  Immigration 
and  Natiualization  Service  to  gather 
certain  additional  information  from 
"green  card"  applicants  for  the  Internal 
Revenue  Service  (IRS)  as  required  by 
Section  6039E  of  the  Internal  Revenue 
Code  (IRC)  of  1986.  The  answers  are 
transcribed  into  a  database  for  IRS 
computer  processing. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
933.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Estimated  Total  Reporting  Burden: 
77.750  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
NW.  Washington.  IX  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lob  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  97-15354  Filed  6-11-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  5,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearemce 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0018. 

Form  Number:  ATP  F  6,  Part  II 
(5330.3B). 

Type  of  Review:  Extension. 

Title:  Application  and  Permit  for 
Importation  of  Firearms,  Ammunition 
and  Implements  of  War. 

Description:  This  information 
collected  is  needed  to  determine 
whether  firearms,  ammunition  and 
implements  of  war  are  eligible  for 
importation  into  the  United  States.  This 
information  is  used  to  secure 
authorization  to  import  such  articles. 
Forms  are  used  by  persons  who  are 
members  of  the  United  States  Armed 
Forces. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,500  hours. 

OMB  Number:  1512-0215. 

Form  Number:  ATF  F  5110.75. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/10. 

Type  of  Review:  Extension. 

Title:  Alcohol  Fuel  Plants  (AFP) 
Records,  Reports  and  Notices. 

Description:  Data  is  necessary  to  (1) 
determine  that  persons  are  qualified  to 
produce  alcohol  for  fuel  purposes  and 
identify  such  persons;  (2)  account  for 
distilled  spirits  produced  and  verify  its 
proper  disposition:  and,  (3)  keep 
registrations  current  and  evaluate 
permissible  variations  from  prescribed 
procedures. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  871. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  871  hours. 

OMB  Number:  1512-0352. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5170/1. 

Type  of  Review:  Extension. 

Title:  Importer's  Records  and  Reports, 
Alcoholic  Beverages. 

Description:  Importers  are  required  to 
maintain  usual  and  customary  business 
records  and  file  letter  applications  or 
notices  related  to  specific  regulatory 
activities. 

Respondents:  Federal  Government. 

Estimated  Number  of  Recordkeepers: 
500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  251  hours. 

OMB  Number:  1512-0367. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5220/1. 

Type  of  Review:  Extension. 

Title:  Tobacco  Export  Warehouse- 
Record  of  Operations. 

Description:  Tobacco  Export 
Warehouses  store  untaxpaid  tobacco 
products  until  they  are  exported.  The 
record  is  used  to  maintain 
accountability  over  these  products, 
allows  ATF  to  verify  that  all  products 
have  been  exported  or  tax  liabilities 
satisfied  rand  protects  revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
221. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0  hours  (usual  and 
customary  business  records). 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0378. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5530/1. 

Type  of  Review:  Extension. 

Title:  Applications  euid  Notices — 
Manufacturers  of  Nonbeverage  Products. 

Description:  Reports  (letterhead 
applications  and  notices)  are  submitted 
by  manufacturers  of  nonbeverage 
products  who  are  using  distilled  spirits 
on  which  drawback  will  be  claimed. 
Reports  ensure  that  operations  are  in 
compliance  with  law;  prevents  spirits 
from  diversion  to  beverage  use;  and 
protects  revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
640. 
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Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  640  hours. 

OMB  Number:  1512-0392. 

Recordkeeping  Requirement  Number: 
ATFREC  5190/1. 

Type  of  Review:  Exteusion. 

Title:  Records  of  Things  of  Value  to 
Retailers,  and  Occasional  Letter  Reports 
from  Industry  Members  Regarding 
Information  on  Sponsorships, 
Advertisements,  Promotions,  etc..  Under 
the  Federal  Alcohol  Administration  Act. 

Description:  These  records  and 
occasional  letter  reports  are  used  to 
show  compliance  with  the  provisions  of 
the  Federal  Alcohol  Administration  Act 
which  prevents  wholesalers,  producers, 
or  importers  from  giving  things  of  value 
to  retail  liquor  dealers,  and  prohibits 
industry  members  from  conducting 
certain  types  of  sponsorships, 
advertising,  promotions,  etc. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Recordkeepers: 
12,665. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0  hours  (usually  and 
customary  business  records). 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  51  hours. 

OMB  Number:  1512-0506. 

Form  Number:  ATF  F  5600.38 
(formerly  ATF  F  5300.29). 

Type  of  Review:  Extension. 

Title:  Application  For  Extension  of 
Time  For  Payment  of  Tax. 

Description:  ATF  uses  the  information 
on  the  form  to  determine  if  a  taxpayer 
is  qualified  to  extend  payment  based  on 
circumstances  beyond  the  taxpayers 
control. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3 
hours. 

OMB  Number:  1512-0514. 

Form  Number:  ATF  F  5154.2. 

Type  of  Review:  Extension. 

Title:  Supporting  Data  for 
Nonbeverage  Drawback  Claims. 

Description:  Data  required  to  be 
submitted  by  manufactiuers  of 
nonbeverage  products  are  used  to  verify 
claims  for  drawback  of  taxes  and  hence, 
protect  the  revenue,  maintain 
accountability,  and  allow  office  (initial) 
verification  of  claims. 

Respondents:  Business  or  other  for- 
profit. 


csiiiiiaitia  i^uinuar  uj  nasponaenis: 
590. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Quarterly, 
Monthly. 

Estimated  Total  Reporting  Burden: 
3,540  hoius. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Ofiice  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-15355  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  30, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BFD) 

OMB  Number:  New. 

Form  Number:  PD  F  3871. 

Type  of  Review:  New  collection. 

Title:  Application  for  Issue  of  United 
States  Mortgage  Guaranty  Insurance 
Company  and  Loss  Bonds. 

Description:  PD  F  3871  is  submitted 
by  companies  engaged  in  the  business  of 
writing  mortgage  guaranty  insurance  for 
the  piupose  of  purchasing  "Tax  and 
Loss"  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  20 
hours. 

Clearance  Officer:  Vicki  S.  Thorpe, 
(304)  480-6553,  Bureau  of  the  Public 


ueui,  200  Thiro  .sireei,  Parkersburg,  WV 
26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-15356  Filed  6-11-97;  8:45  am] 

BILUNG  CODE  M10-40-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  28. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Special  Request:  In  order  to  begin  the 
first  three-week  siuvey  described  below 
in  June  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  Jime  6, 1997.  To  obtain  a  copy  of  this 
study,  please  contact  the  Interrial 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-012-G. 

Type  of  Review:  Revision. 

Title:  Customer  Service  Satisfaction 
Survey. 

Description:  This  customer 
satisfaction  survey  is  designed  to 
measure  customer  satisfaction  with  the 
toll-free  telephone  system  and  assess  the 
effectiveness  of  the  Integrated  Case 
Processing  (ICP)  system. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,970. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
495  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
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Service,  Room  5571,  1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-15357  Filed  6-11-97;  8:45  am] 

BILLmO  COO£  483<M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service;  Notice  of  Meeting 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  location  of  the  next  meeting 
and  the  agenda  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  June  27,  1997.  The 
session  will  be  held  from  9:30  a.m.  to 
12:30  p.m.  at  the  Treasury  Executive 
Institute,  1255  22nd  Street,  NW., 
Washington,  DC.  The  Institute  is  located 
within  a  10-minute  walk  from  either  the 
Dupont  Circle  or  Foggy  Bottom  Metro 
station.  Tel.:  (202)  622-9311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  for  Enforcement,  Room 
4004,  1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.:  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
third  meeting  of  the  cvurent  two-year 
term  of  the  Committee.  The  provisional 
agenda  to  be  considered  at  the  meeting 
is  as  follows: 

1.  Customs  enforcement  of  the  prison 
labor  statute  with  respect  to  China. 

2.  The  Automated  Export  System. 

3.  World  Customs  Organization 
Customs  Modernization  and  Reform 
Symposium. 

4.  Trans/ Atlantic  Business  Dialogue 
Customs  Committee  Progress. 

5.  Commercial  Operations  Resource 
Priorities. 

6.  Other  new  business. 

The  provisional  agenda  may  be 
modified  prior  to  the  meeting.  Meeting 
time  is  based  on  this  agenda.  Members 
of  the  public  wishing  to  confirm  the 
final  content  of  the  agenda  may  do  so 
by  calling  the  information  number  one 


week  prior  to  the  meeting.  The 
Committee,  in  its  discretion,  may  take 
up  other  matters,  time  permitting. 

The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasury  and  Customs 
staff.  It  is  necessary  for  any  person  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  notice  by  contacting  Ms.  Theresa 
Manning  no  later  than  June  20, 1997  at 
202-622-0220. 

Dated:  June  6.  1997. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
(FR  Doc.  97-15332  Filed  6-11-97;  8:45  am] 
BILUNG  CODE  481&-2S-4I 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Joint  Board  For  the  Enrollment  of 
Actuaries;  Advisory  Committee  on 
Actuarial  Examinations  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Conference 
Room  118  of  the  Aerospace  Building, 
L'Enfant  Plaza,  901  D  Street.  SW, 
Washington,  DC,  on  Thursday  and 
Friday,  June  26  and  27, 1997,  from  8:30 
a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  futiue 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the  May 
1997  Joint  Board  examinations  in  order 
to  make  recommendations  relative 
thereto,  including  the  minimum 
acceptable  pass  score.  Topics  for 
inclusion  on  the  syllabus  for  the  Joint 
Board  examination  program  for  the 
November  1997  pension  actuarial 
examination  and  the  May  1998  basic 
actuarial  examination  will  be  discussed. 
In  addition,  the  structure  of  futiu« 
enrollment  examinations,  the 
elimination  of  commutation  functions 
from  the  examinations,  and  the 
possibility  of  assigning  different  point 
values  for  different  questions  and  the 
criteria  to  be  used  in  assigning  such 
values  will  be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  future  Joint  Board 
examinations  and  review  of  the  May 
1997  Joint  Board  examination  fall 


within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552  (c)(9)(B),  and  that 
public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  deeding 
with  the  discussion  of  the  structure  of 
future  enrollment  examinations,  topics 
being  tested,  possibility  of  some  form  of 
open  book  examinations,  the 
elimination  of  commutation  functions 
from  the  examinations,  and  the 
possibility  of  assigning  different  point 
values  for  questions  will  commence  at 
1:30  p.m.  on  June  26  and  will  continue 
for  as  long  as  necessary  to  complete  the 
discussion,  but  not  beyond  3:00  p.m. 
This  portion  of  the  meeting  will  be  open 
to  the  public  as  space  is  available.  Time 
permitting,  after  the  close  of  this 
discussion  by  Committee  members, 
interested  persons  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  must  notify  the 
Committee  Management  Officer  in 
writing  prior  to  the  meeting  in  order  to 
aid  in  scheduling  the  time  available, 
and  should  submit  the  written  text,  or, 
at  a  minimum,  an  outline  of  comments 
they  propose  to  make  orally.  Such 
comments  will  be  limited  to  ten  minutes 
in  length. 

Any  interested  person  also  may  file  a 
written  statement  for  consideration  by 
the  Joint  Board  and  Committee  by 
sending  it  to  the  Committee 
Management  Officer.  Persons  planning 
to  attend  the  public  session  must  also 
notify  the  Committee  Management 
Officer  in  writing  to  obtain  building 
entry.  Notifications  should  be  faxed  to 
(202)  401-6657  no  later  than  June  20, 
1997,  Attention:  Robert  I.  Brauer,  Joint 
Board  for  the  Enrollment  of  Actuaries, 
c/o  E)epartment  of  Treasury,  Internal 
Revenue  Service  (C:AP:P),  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

Dated:  June  3. 1997. 
Robert  I.  Brauer, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
(FR  Doc.  97-15442  Filed  6-11-97;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0154] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Revision 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
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action:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportvmity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
conunent  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  to  determine  the 
applicant's  eligibility  to  education 
benefits, 

DATES:  Written  conunents  and 
recommendations  on  the  proposed 
collection  of  information  shoidd  be 
received  on  or  before  August  11,  1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0154" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  piu^uant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Application 
for  Education  Benefits,  VA  Form  22- 
1990. 

OMB  Control  Number:  2900-0154. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Abstract:  VA  uses  the  information  on 
the  application  to  determine  the 


applicant's  eligibility  to  education 
benefits  under  Chapters  30  and  32,  Title 
38  U.S.C,  Chapter  1606,  Tide  10  U.S.C. 
or  Public  Law  96-342,  Section  903.  In 
order  to  receive  VA  educational 
assistance  allowance,  veterans  and 
members  of  the  selected  reserve  must 
complete  VA  Form  22-1990, 
Application  for  Education  Benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  90,231 
hovus. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  Once,  initial 
application. 

Estimated  Number  of  Respondents: 
154,682. 

Dated:  May  21, 1997. 

By  direction  of  the  Secretary. 
William  Morgan, 

Program  Analyst,  Information  Management 
Service. 
(FR  Doc.  97-15347  FUed  6-11-97;  8:45  am) 

BIUJNG  CODE  a320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0442] 

Proposed  Information  Collection 
Activity-  Prooos^d  Collection; 
Comme'^    •^ec-jt'-^v.  Extension 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
conceming  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  for  verification  of  military 
service  in  order  to  establish  entitlement 
to  compensation  or  pension  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  11, 1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  Please 


refer  to  "OIvld  i^onut)l  No.  2900-0442" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Request  for 
Armed  Forces  Separation  Records,  VA 
Form  Letter  21-80e. 

OSiB  Control  Number:  2900-0442. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  In  order  to  establish 
entiUement  to  VA  compensation  or 
pension  benefits,  a  veteran  must  have 
had  active  military  service  which 
resulted  in  separation  under  other  than 
dishonorable  conditions.  VA  Form 
Letter  21-80e  is  completed  by  the 
veteran  to  furnish  information  relative 
to  his/her  military  service.  The 
information  is  used  to  aid  VA  in 
requesting  verification  of  military 
service.  Benefits  cannot  be  paid  without 
verification  of  service. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  17,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
102,000. 

Dated:  May  21, 1997. 

By  diiectioD  of  the  Secretary. 
William  Morgan, 

Program  Analyst,  Information  Management 
Service. 
[FR  Doc.  97-15348  Filed  6-11-97;  8:45  am) 

MLUNO  CODE  S3Z0-01-f> 
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Dth-AHiMtNi  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0045] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veteians 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  pubHc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  to  determine  the 
reasonable  value  of  properties  proposed 
as  security  for  guaranteed  or  direct 
home  loans. 

DATES:  Written  comments  and 
reconunendations  on  die  proposed 
collection  of  information  should  be 
received  on  or  before  August  11, 1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0045" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275^884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Ofiice  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  VA  Request 
for  Determination  of  Reasonable  Value, 
VA  Form  26-1805. 

OMB  Control  Number:  2900-0045. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-1805  is  used  to 
collect  data  necessary  for  VA 
compliance  with  the  requirements  of 
Tide  38  U.S.C.  3710(b)  (4),  (5),  and  (6). 
These  requirements  prohibit  the  VA 
guaranty  or  making  of  any  loan  unless 
the  suitability  of  the  security  property 
for  dwelling  purposes  is  determined,  the 
loan  amount  does  not  exceed  the 
reasonable  value,  and  if  the  loan  is  for 
purposes  of  alteration,  repair,  or 
improvements,  the  work  substantially 
improves  the  basic  livability  of  the 
property.  The  data  supplied  by  persons 
and  firms  completing  VA  Form  26-1805 
is  used  by  VA  personnel  to  identify  and 
locate  properties  for  appraisal  and  to 
make  assignments  to  appraisers.  The  VA 
is  required  to  notify  potential  veteran- 
purchasers  of  such  properties  of  the  VA- 
established  reasonable  value.  The  VA 
will  also  use  VA  Form  26-1843, 
Certificate  of  Reasonable  Value,  as  a 
notice  to  requesters  of  the  reasonable 
(appraised)  value  or  an  authorized 
lender  will  issue  a  notice  of  value  in 
connection  with  the  Lender  Appraisal 
Processing  Program. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  64,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
320,000. 

Dated:  May  21, 1997. 

By  direction  of  the  Secretary. 

William  Mor^gan, 

Program  Analyst,  Information  Management 
Service. 

(PR  Doc.  97-15349  Filed  6-11-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0570] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Revision 

AGENCY:  Veterans  HealUi 
Administration,  Department  of  Veterans 
AfEairs. 


ACTION:  Noute. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currenUy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  customer 
satisfaction  surveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  11,  1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(161A4),  Depcirtment  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0570"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA 's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Generic  Clearance  for  the 
Veterans  Health  Administration 
Customer  Satisfaction  Surveys. 

OKtB  Control  Number:  2900-0570. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
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departments  to  identify  ana  survey  its 
customers  to  detennine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisbction  with  existing 
service.  The  VHA  uses  customer 


sausiaciion  surveys  lo  gauge  cusiomer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  iniormation  collections 
lead  to  improvements  in  the  quality  of 


vru*\  service  ueuvery  uy  ueipuig  lo 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

Affected  Public:  Individiials  or 
households. 


Year 


Number  of 
respondents 


Estimated 

annual  bur- 
den 
(hours) 


Frequency 
o(  response 


Nationwkte  inpatient  Survey 


1998 
1999 
2000 


Annually. 
Armuaiiy. 
Annually. 


Nationwide  Outpatient  Survey 


1996 
1999 
2000 


Annually. 
Annually. 
Annually. 


Special  ETc^ass    Drrere'    Sa«ci»i  Emphasis  ProQf  j   <s  *iii  be  sur»pye€  annually;  for  examoi«.  In  1997,  VHA  Is  surveying  inpatient 

aro  :npat!eni  »erstar'  Gu:'  ve'erans  a-'-c  .-oai ■*»'■■•  =«'-^--;  .:>u!i:>a','ei-;  S-fi'-ai  Cord  Injury  d^j. »"'!•--    •■,.>^ia(  Emphasis  program  seia^ 
tionii  hav«  not  been  macte  iof  FYs  •  39^^2000.  Buroeti  ri«>ur&  io<  ifte  oui-years  are  based  i>fi  .987  osiimatas.) 


1998 
1999 
2000 


Annually. 
Annually. 
Annually. 


Long  '>T'  Care  ''".patier^'  'i  c-"q  '  a .-'■■■■  Ca-f  ^opu-aTiors  will  be 
pie.   n  '^S-?  VHA    s  surveying  Nwrs.r.g  "o"-?;  Care  and  Home 
on  199  '  ->s-!r'~ui!t--s  ) 


annurily.  and  some  may  change  from  year  to  year,  for  exam- 
Primary  Cars  patients.  Eatimales  for  the  oul-ysars  are  bated 


1 

1999 

2000 


i 


ArmuaHy. 
Annually. 
Annually. 


Long  Term 

1 

Care  Outpatient  (Long  Term  Care  populatiofts  will  be  surveyed  annually,  and  some 
Estintates  for  the  out-years  are  tMsed  on  1997  estimates.) 

may  cttange  from  year  to  year. 

1996      i 

2.507 
2.507 
2.507 

627  I  Annually. 

1999       I 

627 
627 

Annually. 

2000 L* - ~ 

AnnuaHy. 

Local  Facilities  Surveys 

1998 .f 

12.000 
12.000 
12.000 

3.000 
3.000 
3.000 

One-time. 

1999 1 

X 

One-time. 

2000  .....I 

One-time. 

1 

1 

Most  customer  satisfaction  surveys 
will  be  recurring  so  that  the  VHA  can 
create  ongoing  measures  of  performance 
and  to  determine  how  well  the  agency 
meets  customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  VHA's  performance. 
The  VHA  expects  to  distribute  written 
surveys  with  a  total  annual  burden  of 
approximately  53,744  hours  in  1998. 
1999.  and  2000. 

The  areas  of  concern  to  the  VHA  and 
its  customers  may  change  over  time,  and 
it  is  imfnrtant  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
0MB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct,  customer  satisfaction  surveys 


and  focus  groups.  Participation  in  the 
surveys  will  be  volimtary  and  the 
generic  clearance  will  not  be  used  to 
collect  information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 
information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessary  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
The  VHA  will  consult  with  0MB 
regarding  each  sp>ecific  information 
collection  during  this  approval  period. 

Dated:  June  3. 1997. 


By  direction  of  the  Secretaiy. 
Donald  L.  NeUson, 

Director,  Information  Management  Sennce. 
[FR  Doc.  97-15350  Filed  &-11-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0548] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

agency:  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Afiiairs. 

ACnON:  Notice. 
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^MMAHt:  ineooaraoi  veterans 
Appeals  (BVA)  is  announcing  an 
opportxinity  for  public  comment  on  the 
proposed  collection  of  certain 
informat'on  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  BVA's  customer 
satisfaction  survey. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  11, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
William  J.  Alexander,  Board  of  Veterans* 
Appeals  (OlC),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0548"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Alexander  at  (202)  565^059. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information,  BVA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  BVA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  BVA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technolc^. 

Title:  Generic  Clearance  for  the  Board 
of  Veterans'  Appeals  Customer 
Satisfaction  Survey. 

OMB  Control  Number  2900-0548. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  The  BVA  uses  the  customer 
satisfaction  survey  to  evaluate  customer 
services  as  well  as  customer 
expectations  and  desires.  The  results  of 
this  information  collection  lead  to 
improvements  in  the  quality  of  BVA 
service  delivery  by  helping  to  shape  the 
direction  and  focus  of  specific  services. 

Affected  Public:  Individuals  or 
households. 


hstunated  Annual  burden:  400  hours. 

Estimated  Average  Burden  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
4,000. 

The  BVA  anticipates  the  survey  will 
identify  those  aspects  of  service  that  are 
most  important  to  benefit  claims 
appellants.  The  areas  of  concern  to  the 
BVA  and  its  customers  may  change  over 
time,  and  it  is  important  to  have  the 
ability  to  evaluate  customer  concerns 
quickly.  The  OMB  will  be  requested  to 
grant  generic  clearance  approval  for  a  3- 
year  period  to  conduct  a  customer 
satisfaction  survey.  Participation  in  the 
survey  will  be  voluntary  and  the  generic 
clearance  will  not  be  used  to  collect 
information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 
information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessary  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
The  BVA  will  consult  with  OMB 
regarding  any  changes  to  the 
information  collection  during  this 
approval  period. 

Dated:  June  3.  1997. 

By  direction  of  the  Secretary. 
Donald  L  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  97-15351  Filed  6-11-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  IMotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPA  P  - V  E  NT  OF  TRANSPORTATION 
F  f  c  e  1    \    ation  Administration 


14  CF-  fV, 
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P  :  D o s«a  -na  ^olicy  on  Part  1 50 
A  D  D '  o  V  ci  and  ?  j  ndi  ng  of  Noise 
Ml*  galior  Measures 

Correction 

In  proposed  rule  document  97-13953 
beginning  on  page  28816  in  the  issue  of 
Wednesday,  May  28,  1997,  make  the 
following  corrections: 

l.On  page  28816,  in  the  third  column, 
in  the  first  full  paragraph,  in  the  20th 
line  "measure"  should  read  "measures". 

2.0n  page  28817,  in  the  second 
column; 

a.  In  the  second  full  paragraph; 
(1).  The  second  line  "meet"  should 

read  "met". 

(2).  The  eighth  line  "basis"  should 
read  "basic". 

(3).  The  ninth  line  "and"  should  read 
"land". 

b.  In  the  fourth  line  from  the  bottom, 
"of  should  be  inserted  following  "be". 

3.0n  page  28818,  in  the  first  colunm; 
remove  line  two,  three  and  the  first  two 
words  in  line  four. 

4.0n  page  28819,  in  the  third  column, 
second  full  paragraph,  in  the  second 
line  "typing"  should  read  "tying". 

S.On  page  28821,  in  the  second 
column,  under  the  first  "Issue"  entry,  in 
the  seventh  line,  "population"  should 
read  "populations". 

6.0n  page  28822,  in  the  second 
column,  under  the  "Proposed  Final 
Policy  Statement",  in  the  eighth  line 
"edibility"  should  read  "eligiblility". 

WLUNG  CODE  1S0641-0 
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ind  Regulation 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

1 5  CFR  Parts  922,  929.  and  937 
[Docket  No.  9607292-6192-03] 
RIN  064S-AD85 

Florida  Keys  National  Marine 
Sanctuary  Final  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Notice  of  effective  date; 
modifications  to  final  rule. 

SUMMARY:  Pxirsuant  to  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  and  the  National  Marine 
Sanctuaries  Act,  NOAA  developed  the 
comprehensive  final  management  plan 
for  the  Florida  Keys  National  Marine 
Sanctuary  (FKNMS  or  the  Sanctuary). 
NOAA  issued  final  regulations  on 
January  30,  1997,  to  implement  that 
plan  and  govern  the  conduct  of 
activities  within  the  Sanctuary. 
Congress  and  the  Governor  of  the  State 
of  Florida  (Governor)  had  forty-five  days 
of  continuous  session  of  Congress 
beginning  on  the  day  on  which  the  final 
regulations  were  published  to  review 
those  regulations  and  management  plan. 
After  the  forty-five  day  review  period, 
the  regulations  would  become  final  and 
take  effect,  except  that  any  term  or  terms 
of  the  regulations  or  management  plan 
the  Governor  certified  to  the  Secretary 
of  Commerce  as  unacceptable  would  not 
take  effect  in  the  area  of  the  Sanctuary 
lying  within  the  seaward  boundary  of 
the  State. 

During  the  forty-five  day  review 
period  the  Governor  submitted  to  the 
Secretary  of  Commerce  a  certification 
that  implementation  of  the  management 
plan  and  certain  regulations  were 
unacceptable  unless  specific 
amendments  were  made  to  the 
regulations.  In  response  to  the 
Governor's  certification,  NOAA 
amended  those  regulations  certified  as 
unacceptable  to  incorporate  the 
Governor's  changes.  Consequently, 
upon  their  effective  date  the  regulations, 
as  modified  by  this  notice,  and 
management  plan,  in  their  entirety,  will 
apply  throughout  the  Sanctuary, 
including  within  State  waters  of  the 
Sanctuary. 

This  notice  amends  the  regulations 
published  in  the  January  30,  1997. 
Federal  Register,  in  response  to  the 


Governor's  certification,  and  announces 
the  effective  date  of  the  regulations. 
EFFECTIVE  DATE:  The  final  rule  published 
on  January  30,  1997,  at  62  FR  4578  and 
the  revision  of  15  CFR  part  922,  subpart 
P  in  this  document  are  effective  July  1 , 
1997. 

ADDRESSES:  Requests  for  a  copy  of  the 
FMP/EIS,  the  Final  Regulatory 
Flexibility  Analysis,  or  the  Federalism 
Assessment  should  be  submitted  to  the 
Sanctuary  Superintendent,  Florida  Keys 
National  Marine  Sanctuary,  P.O.  Box 
500368,  Marathon.  Florida  33050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Causey,  Sanctuary  Superintendent, 
305/743-2437  or  Edward  Lindelof,  East 
Coast  Branch  Chief,  Sanctuaries  and 
Reserves  Division,  301/713-3137 
Extension  131. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  FKNMS  was  designated  by  an  act 
of  Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSBA.  Pub.L.  101- 
605)  which  was  signed  into  law  on 
November  16, 1990.  The  FKNMSPA 
directed  the  Secretary  of  Commerce  to 
develop  a  comprehensive  management 
plan  and  regulations  for  the  Sanctuary 
piusuant  to  sections  303  and  304  of  the 
National  Marine  Sanctuaries  Act 
(NMSA)  (also  known  as  Title  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972),  as  amended, 
16  U.S.C.  1431  et  seq.  The  NMSA 
authorizes  the  development  of 
management  plans  and  regulations  for 
national  marine  sanctuaries  to  protect 
their  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  qualities. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  implement  designated  sanctuaries 
was  delegated  to  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
by  the  Department  of  Commerce, 
Organization  Order  10-15,  §  3.01(z)  (Jan. 

II,  1988).  The  authority  to  administer 
the  other  provisions  of  the  NMSA  was 
delegated  to  the  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  83-38,  Directive  05-50  (Sept. 
21, 1983,  as  amended). 

n.  Forty-Five  Day  Review  Period  Under 
the  National  Marine  Sanctuaries  Act 

NOAA  published  the  final  Sanctuary 
regulations  on  January  30,  1997,  (62  FR 
4578)  to  implement  the  management 
plan  and  govern  the  conduct  of 
activities  within  the  Sanctuary.  Under 
the  NMSA,  Congress  and  the  Governor 
had  forty-five  days  of  continuous 


session  of  Congress  beginning  on  the 
day  on  which  the  final  regulations  were 
published  to  review  the  terms  of 
designation  (i.e.,  management  plan  and 
regulations).  After  forty-five  days,  the 
regulations  would  become  final  and  take 
effect,  except  that  any  term  or  terms  the 
Governor  certified  within  the  forty-five 
day  period  to  the  Secretary  of 
Commerce  as  unacceptable  would  not 
take  effect  in  the  area  of  the  Sanctuary 
lying  within  the  seaward  boundary  of 
the  State.  Congress  could  also  act  on  the 
terms  of  designation.  The  following 
discusses  the  Governor  and  Congress' 
actions  during  the  forty-five  day  period 
and  corresponding  modifications  to  the 
finel  regulations  made  by  NOAA  in 
response  to  those  actions. 

Certification  by  the  Governor  of  Florida 

On  March  20,  1997,  during  the  forty- 
five  day  review  period  under  the 
NMSA,  the  Governor  of  the  State  of 
Florida  certified  by  letter  to  the 
Secretary  of  Commerce  that 
implementation  of  the  management  plan 
and  certain  regulations  were 
unacceptable  in  State  waters.  However, 
the  management  plan  and  regulations 
certified  as  unacceptable  would  be 
acceptable  if  NOAA  amended  the 
regulations  and  the  Co-Trustees 
Agreement  for  Cooperative  Management 
(Co-Trustees  Agreement),  contained  in 
the  management  plan,  as  requested  in 
the  Governor's  certification  letter. 
NOAA  has  amended  the  regulations  and 
the  Co-Trustees  Agreement  to 
incorporate  the  modifications  requested 
by  the  Governor  in  his  letter.  By  doing 
so,  the  regulations  and  management 
plan,  as  modified,  are  accepted  by  the 
Governor  and,  therefore,  will  apply 
within  State  waters  of  the  Sanctuary 
upon  the  effective  date  of  these 
regulations. 

The  following  is  the  text  of  the  March 
20,  1997,  letter  from  the  Governor  of 
Florida  to  the  Secretary  of  Commerce. 
Per  the  Governor's  request,  the  letter  is 
followed  by  the  text  of  the  Resolution 
passed  by  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  of  the 
State  of  Florida  (Board  of  Trustees).  The 
Resolution  was  adopted  on  January  28. 
1997,  and  provides  the  basis  for  many 
of  the  items  in  the  Governor's 
certification. 
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Lawton  Chiles 

Governor 

State  of  Florida 

Office  of  the  Governor 

The  Capitol 

Tallahassee,  Florida  32399-0001 

March  20, 1997. 

Honorable  William  M.  Daley,  Secretary, 

United  States  Department  of  Commerce, 
Herbert  C.  Hoover  Building,  14  Street 
and  Constitution  Avenue  Northwest, 
Washington,  DC  20230. 

Dear  Mr.  Secretary: 

On  January  28, 1997,  the  Florida  Cabinet 
and  1,  sitting  as  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund,  adopted  a 
resolution  to  include  state  sovereign 
submerged  lands  within  the  boundary  of  the 
Florida  Keys  National  Marine  Sanctuary 
(FKNMS).  It  is  our  intention  to  create  a 
partnersliip  with  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  for 
management  under  the  provisions  of  the 
FKNMS  Management  Plan  and  the 
Memoranda  of  Agreement  included  in  the 
management  plan,  with  certain  conditions  to 
be  applied  to  the  portions  of  the  sanctuary 
within  Florida  Territorial  Waters.  A  copy  of 
the  resolution  is  enclosed.  We  request  that 
the  resolution  be  placed  in  the  preamble  to 
the  final  notice  for  the  FKNMS  regulations. 

In  accordance  with  subsection  304(b)(1)  of 
the  National  Marine  Sanctuaries  Act  and  that 
resolution,  the  following  terms  are  certified 
as  unacceptable  in  state  waters: 

1.  Sanctuary  fees  for  allowed  public  uses 
unless  first  approved  by  the  Board  of 
Trustees  of  the  Internal  Improvement  Trust 
Fund  of  the  State  of  Florida. 

2.  Sanctuary  emergency  regulations  unless 
and  until  first  approved  by  the  Governor. 
Accordingly,  the  following  sentence  shall  be 
added  to  section  922.165  CFR  as  published 
January  30, 1997:  "Emergency  regulations 
shall  not  take  effect  in  Florida  territorial 
waters  until  approved  by  the  Governor  of  the 
State  of  Florida." 

3.  Requirements  for  governmental  entities 
within  ihe  state,  including  but  not  limited  to 
the  State  of  Florida  and  Monroe  County,  to 
provide  funding  for  the  implementation  of 
sanctuary  regulations  or  other  actions. 

4.  Sanctuary  fisheries  regulations  unless 
established  by  the  Florida  Marine  Fisheries 
Commission  following  promulgation  under 
the  provisions  of  section  370.025(2),  F.S. 
(1995),  which  requires  public  input  and  final 
approval  by  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  of  the  State 
of-Florida.  Accordingly,  the  following 
sentence  shall  be  added  to  section  922.42 
CFR  as  published  January  30, 1997:  "Any 
fishery  regulations  in  the  Florida  Keys 
National  Marine  Sanctuary  shall  not  take 
effect  in  Florida  Territorial  Waters  until 
established  by  the  Florida  Marine  Fisheries 
Commission." 

5.  Sanctuary  regulation  of  discharging  or 
depositing,  from  beyond  the  boundary  of  the 
Sanctuary,  any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality,  if  the 
discharging  or  depositing  is  authorized  under 


Monroe  County  land  use  permits  or  under 
state  permits.  Accordingly,  15  CFR  section 
922.163(a)(4)(ii),  concerning  prohibited 
activities,  shall  be  amended  to  read  as 
follows:  "Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary,  any 
material  or  other  matter  that  subsequently 
enters  the  Sanctuary  and  injures  a  Sanctuary 
resource  or  quality,  except  those  listed  in 
paragraph  (a)(4)(I)  (A)  through  (D)  of  this 
section  and  those  authorized  under  Monroe 
County  land  use  permits  or  under  state 
permits." 

6.  The  implementation  of  any  additional 
ecological  reserves  or  any  other  type  of 
zoning  or  regulation  unless  first  approved  by 
the  Board  of  Trustees.  Accordingly,  the 
foUowring  provision  shall  be  added  to  15  CFR 
section  922.163  as  published  January  30, 
1997:  "(h)  Any  amendment  to  these 
regulations  shall  not  take  effect  in  Florida 
Territorial  Waters  until  approved  by  the 
Board  of  Trustees  of  the  Internal 
Improvement  Trust  Fund  of  the  State  of 
Florida;"  and  the  following  provision  shall 
be  added  to  15  CFR  section  962.164:  "(f) 
Additional  wildlife  management  areas, 
ecological  reserves,  sanctuary  preservation 
areas,  or  special  use  areas,  and  additional 
restrictions  in  such  areas,  shall  not  take  effect 
in  Florida  Territorial  Waters  unless  first 
approved  by  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  of  the  State 
of  Florida." 

7.  Implementation  of  the  management  plan 
in  its  entirety  unless  the  Co-Trustees 
agreement  is  amended  to  provide  as  follows: 

a.  The  Florida  Department  of 
Environmental  Protection  (FDEP)  employee 
who  has  been  designated  by  the  Secretary  of 
FDEP  and  confirmed  by  the  Board  of  Trustees 
shall  represent  the  Board  of  Trustees  as  an 
equal  partner  to  work  in  consultation  with 
the  Sanctuary  superintendent  for  the 
oversight  of  Sanctuary  operations. 

b.  The  FDEP  and  NOAA  shall  manage  the 
FKNMS  through  a  cooperative  partnership 
and  consult  on  all  management  activities 
throughout  the  Sanctuary.  The  intent  of  this 
partnership  is  that  the  final  resolution  of  any 
management  issues  resulting  in  policy 
conflicts  between  the  state  and  NOAA  shall 
be  decided  by  the  managing  partners 
consistent  with  state  and  federal  laws. 

c.  The  state  reserves  the  right  to  initiate 
proposed  changes  to  the  plan,  and  NOAA,  if 
necessary,  shall  initiate  the  federal  rule 
promulgation  process  required  to  make 
revisions  to  sanctuary  regulations  requested 
by  the  Board  of  Trustees. 

d.  Section  304(e)  of  the  National  Marine 
Sanctuary  Act  requires  the  Secretary  of 
Commerce  to  review  the  management  plan 
and  regulations  for  the  Sanctuary  every  five 
years,  evaluate  the  substantive  progress 
toward  implementing  the  management  plan 
and  goals  for  the  Sanctuary;  especially  the 
effectiveness  of  site-specific  management 
techniques,  and  revise  the  management  plan 
and  regulations  as  necessary  to  fulfill  the 
purposes  and  policies  of  the  Act.  When  the 
management  plan  and  regulations  for  the 
FKNMS  are  re-evaluated,  the  Secretary  of 
Commerce  will  re-prof)ose  the  management 
plan  and  regulations  in  their  entirety  and  the 
State  of  Florida  will  have  the  opportunity  to 


review  the  management  plan  and  regulations, 
in  their  entirety,  and  indicate  if  any  or  all  of 
the  terms  are  unacceptable,  in  which  case  the 
unacceptable  terms  shall  not  take  effect  in 
state  waters. 

Accordingly,  the  following  provisions  shall 
be  added  to  15  CFR  section  922.160:  "Section 
304(e)  of  the  NMSA  requires  the  Secretary  to 
review  management  plans  and  regulations 
every  five  years,  and  make  necessary 
revisions.  Upon  completion  of  the  five  year 
review  of  the  Sanctuary  management  plan 
and  regulations,  the  Secretary  will  repropose 
the  regulations  in  their  entirety  with  any 
proposed  changes  thereto,  including  those 
regulations  in  subparts  A  and  E  of  this  piart 
that  apply  to  the  Sanctuary.  The  Governor  of 
the  State  of  Florida  will  have  the  opportunity 
to  review  the  re-proposed  regulations  before 
they  take  effect  and  if  the  Governor  certifies 
such  regulations  as  unacceptable,  they  will 
not  take  effect  in  State  waters  of  the 
Sanctuary." 

We  also  call  to  your  attention  the  now 
erroneous  reference  in  section 
922.166(b)(2)(iii)  to  the  Submerged  Cultural 
Resources  Agreement  contained  in  Volume  1 
of  the  management  plan.  We  suggest  striking 
that  reference.  The  final  agreement  is  that 
considered  by  the  Board  of  Trustees  on 
January  28, 1997  and  executed  by  the 
signatory  parties. 

We  believe  that  implementation  of  the  plan 
provides  balanced,  common  sense  protection 
of  this  fragile,  unique  and  endangered  marine 
treasure  and  advances  the  state  and  federal 
commitment  to  jointly  manage  these 
resources.  We  look  forward  to  that 
continuing  relationship. 
With  kind  regards,  I  am  . 

Sincerely, 
Lawton  Chiles 
LC/khw/mlp 

Enclosure 

cc:  Honorable  Frank  Brogan 
Honorable  Bob  Butterworth 
Honorable  Bob  Crawford 
Honorable  Debbie  Horan 
Honorable  Bob  Milligan 
Honorable  Sandra  Mortham 
Honorable  Bill  Nelson 

Resolution 

WHEREAS,  the  United  States  Congress 
passed  the  Florida  Keys  National  Marine 
Sanctuary  and  Protection  Act  (PL  101-605, 
"the  Act")  to  protect  the  unique  and 
invaluable  natiual  and  cultural  resources  of 
the  Florida  Keys;  and 

WHEREAS,  the  President  of  the  United 
States  signed  this  legislation  into  law  on 
November  16. 1990;  and 

WHEREAS,  the  Florida  Keys  National 
Marine  Sanctuary  (FKNMS)  boundary 
encompasses  2800  square  nautical  miles  of 
the  Atlantic  Ocean,  Gulf  of  Mexico,  and 
Florida  Bay,  of  which  approximately  65%  is 
Florida  state  territorial  waters:  and 

WHEREAS,  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  ("the 
Board  of  Trustees")  is  vested  with  the 
authority  and  charged  with  the  responsibility 
for  the  acquisition,  administration, 
management,  control,  supervision, 
conservation,  protection,  and  disposition  of 
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all  state  lands,  including  sovereignty 
submerged  lands,  as  set  forth  in  Chapter  253. 
Florida  Statutes:  and 

WHEREAS,  upon  enactment  of  the  Act,  the 
Board  of  Trustees  resolved  on  December  16, 
1990,  to  include  state  waters  within  the 
sanctuary  boundary  under  certain  specified 
conditions;  and 

WHEREAS,  the  Florida  Coastal  Resources 
Interagency  Management  Committee  resolved 
in  February  of  1991  to  include  appropriate 
state  representation  in  the  Florida  Keys 
National  Marine  Sanctuary  Management  Plan 
development  process;  and 

WHEREAS,  an  "Interim  Memorandum  of 
Agreement"  was  executed  on  September  15. 
1992.  between  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  and 
Board  of  Trustees  specifying  the  conditions 
under  which  state  sovereign  submerged  lands 
were  to  be  included  in  the  Sanctuary  and 
managed  during  the  management  plan 
development  process;  and 

WHEREAS,  the  management  plan 
development  period  was  extended  to  six 
years  to  provide  the  maximum  opportunity 
for  participation  by  all  segments  of 
government,  industry,  and  the  citizens  of 
Florida  and  the  United  States;  and 

WHEREAS,  Memoranda  of  Agreement  to 
manage  the  marine  ecosystem  of  the  Florida 
Keys  through  a  cooperative  partnership  have 
been  develop>ed  and  includeid  in  the 
management  plan,  includmg  the: 

(1)  Interagency  Compact  Agreement 

(2)  Co-Trustees  Agreement  for  Cooperative 
Management 

(3)  Submerged  Cultural  Resources 
Agreement 

(4)  Coo()erative  Enforcement  Agreement 

(5)  Agreement  for  Coordination  of  Civil 
Claims 

(6)  Protocol  for  Cooperative  Fisheries 
Management 

(7)  Protocol  for  Emergency  Response 
Notification 

(8)  Certification/ Authorization  of  Permits 
Agreement 

(9)  Water  Quality  Program  Steering 
Committee  By-laws:  and 

WHEREAS,  the  citizens  and  government  of 
the  State  of  Florida  have  expressed 
continuing  interest  in  issues  not  specifically 
addressed  or  resolved  in  the  management 
plan  or  memoranda  of  agreement  relating  to 
the: 

(1)  Imposition  of  fees  for  public  use  of  the 
marine  resources: 

(2)  Disposition  of  funds  recovered  from 
natural  resource  damage  claims; 

(3)  Imposition  of  emergency  regulations  on 
state  sovereign  submerged  lands: 

(4)  Obligation  of  governmental  entities, 
including  the  State  of  Florida,  to  implement 
the  regulations  of  the  management  plan 
without  having  been  allocated  additional 
funding  for  that  specific  purpose; 

(5)  Promulgation  of  federal  fisheries 
regulations  that  are  more  restrictive  than 
those  established  by  the  Florida  Marine 
Fisheries  Commission  under  Florida 
statutory  authority: 

(6)  Imposition  of  restrictions  on  the  use  of 
adjacent  uplands  exceeding  those  established 
by  the  Sute  of  Florida: 


(7)  Purpose,  goals  and  measures  of  success 
associated  with  the  Western  Sambos 
Ecological  Reserve: 

(8)  Parity  of  state  and  federal  management 
authority  for  the  implementation  and 
ongoing  operations  of  the  FKNMS; 

(9)  Prospects  of  designating  additional 
ecological  reserves  in  the  future  as  proposed 
in  the  draft  management  plan; 

(10)  Periodic  .ovaluation  of  the 
effectiveness  of  the  sanctuary  management 
plan  in  the  protection  and  preservation  of  the 
marine  resources  of  the  Florida  Keys; 

(11)  Resolution  of  differences  between  the 
respective  government  agencies  with 
Sanctuary  management  authority  for  the 
State  of  Florida  and  the  United  States  of 
America; 

(12)  Right  of  the  State  to  initiate  changes 
to  the  plan: 

(13)  Article  V  of  the  Designation 
Document;  and 

(14)  Right  of  the  State  to  revisit  the  plan 
and  regulations  in  their  entirety. 

NOW,  THEREFORE,  BE  IT  RESOLVED  that 
the  sovereign  submerged  lands  of  the  State  of 
Florida  located  within  the  boundaries  of  the 
Florida  Keys  National  Marine  Sanctuary,  as 
specified  by  the  United  States  Congress  in  PL 
101-605,  are  hereby  included  in  the 
Sanctuary  for  management  in  partnership 
between  the  Board  of  Trustees  and  NOAA 
under  the  provisions  of:  the  Florida  Keys 
National  Marine  Sanctuary  Management 
Plan;  the  Memoranda  of  Agreement  included 
in  the  management  plan;  and,  the  following 
conditions  to  be  applied  to  the  portions  of 
the  Sanctuary  within  Florida  territorial 
waters: 

(1)  Federal  sanctuary  fees  for  allowed 
public  uses  of  the  marine  resources  shall  not 
be  imposed  without  having  first  been 
approved  by  the  Board  of  Trustees; 

(2)  The  Memorandum  of  Agreement  for  the 
Coordination  of  Civil  Claims  shall  be 
amended  to  provide  that,  with  regard  to 
proceedings  to  recover  compensation  for 
injury  to  state  resources  within  the 
Sanctuary,  Board  of  Trustees'  approval  on  the 
use  of  funds  recovered  by  NOAA  under 
section  312  is  required; 

(3)  The  imp>osition  of  federal  sanctuary 
emergency  regulations  shall  not  be 
authorized  without  the  Governor's  approval; 

(4)  No  provision  of  the  management  plan 
will  require  governmental  entities  within  the 
state,  including  but  not  limited  to  the  State 
of  Florida  and  Monroe  County,  to  provide 
funding  for  the  implementation  of 
regulations  or  other  actions: 

(5)  The  implementation  of  fisheries 
regulations  is  unacceptable  unless 
established  by  the  Florida  Marine  Fisheries 
Commission  following  promulgation  under 
the  provisions  of  section  370.025(2),  F.S. 
(1995),  which  requires  public  input  and  final 
Board  of  Trustees'  approval: 

(6)  The  Certification/ Authorization  of 
Permits  Agreement  shall  be  amended  to 
provide  that  NOAA  will  have  only  a  review 
and  comment  role  on  state  permits  for 
activities  beyond  the  boundary  of  the 
Sanctuary.  To  the  maximum  extent  possible 
the  state  will  consider  NOAA's  comments  as 
specified  in  the  agreement.  However,  NOAA 
shall  not  require  an  additional  permit  In 


addition,  15  CFR  section  922.163(a)(4)(ii), 
concerning  prohibited  activities,  shall  be 
amended  to  read  as  follows:  "Discharging  or 
depositing,  from  beyond  the  boundary  of  the 
Sanctuary,  any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
except  those  listed  in  paragraph  (a)(4)(i)  (A) 
through  (D)  above  and  those  authorized 
under  Monroe  County  land  use  permits  or 
under  state  permits."; 

(7)  The  purpose  of  the  Ecological  Reserve 
in  the  Western  Sambos  is  to  maintain  a 
natural  assemblage  of  living  marine  resources 
by  setting  aside  an  area  that  assures  minimal 
human  disturbance  and  is  not  designed  to 
perform  any  fishery  enhancement  or  fishery 
management  functions.  Monitoring  of 
ecological  parameters  will  be  performed  to 
provide  information  on  the  status  offish, 
coral  and  other  benthic  components  of  the 
Reserve.  At  the  end  of  five  years  the  success 
of  the  Ecological  Reserve  in  the  Western 
Sambos  will  be  assessed.  If  the  state  or 
NOAA  finds  the  area  is  not  fulfilling  the 
purpose  for  which  the  reserve  was 
established,  the  Board  of  Trustees  may  take 
action  to  initiate  the  removal  of  the  site: 

(8)  The  Secretary  of  the  FDEP  shall 
designate,  with  subsequent  confirmation  by 
the  Board  of  Trustees,  a  DEP  employee  as  its 
representative  as  an  equal  partner  to  work  in 
consultation  with  the  Sanctuary 
superintendent  for  the  oversight  of  Sanctuary 
operations: 

(9)  The  implementation  of  any  additional 
ecological  reserves,  or  any  other  type  of 
zoning  or  regulation,  which  is  applicable  to 
state  waters  shall  require  advance  Board  of 
Trustees'  approval; 

(10)  The  FDEP,  in  cooperation  with  NOAA. 
shall  submit  to  the  Board  of  Trustees  an 
annual  status  report  of  the  Sanctuary,  and  a 
five-year  evaluation  of  the  overall 
effectiveness  of  the  implementation  of  the 
Sanctuary  management  plan  toward  the  goal 
of  protecting  the  marine  resources  of  the 
Florida  Keys  including  recommendations  for 
change; 

(11)  The  FDEP  and  NOAA  shall  manage    " 
the  FJOvIMS  through  a  cooperative 
partnership  and  consult  on  all  management 
activities  throughout  the  Sanctuary.  The 
intent  of  this  partnership  is  that  the  final 
resolution  of  any  management  issues 
resulting  in  policy  conflicts  between  the  state 
and  NOAA  shall  be  decided  by  the  managing 
partners  consistent  with  state  and  federal 
laws.  The  Board  of  Trustees  has  not 
conveyed  title  to  or  relinquished  authority 
over  any  state-owned  lands  or  other  state- 
owned  resources  by  agreeing  to  include  state- 
owned  land  and  resources  within  the 
Sanctuary  boundary.  If  necessary,  NOAA 
shall  initiate  the  federal  rule  promulgation 
process  required  to  make  Boaird  of  Trustees' 
requested  revisions  to  the  regulations  of  the 
FlCvIMS  management  plan; 

(12)  The  state  reserves  the  right  to  initiate 
proposed  changes  to  the  plan.  The  FDEP  will 
monitor  public  opinion  and  provide  a 
process  for  consideration  of  grievances  and 
petitions  for  change; 

(13)  Article  V  of  the  Designation  Document 
shall  be  amended  to  strike  the  first  paragraph 
which  states:  "If  any  valid  regulation  issued 


UMI 


Fede 


r.ii 


by  any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  regardless  of  when 
issued,  conflicts  with  a  Sanctuary  regulation 
the  regulation  deemed  by  the  Director,  Office 
of  Ocean  and  Coastal  Resource  Management, 
National  Oceanic  and  Atmospheric 
Administration,  or  his  or  her  designee  to  be 
more  protective  of  Sanctuary  resources  and 
qualities  shall  govern."  Further,  it  shall  be 
amended  to  strike  the  last  sentence  of  the 
second  paragraph  which  states:  "However, 
the  Secretary  of  Commerce  or  designee  may 
regulate  the  exercise  (including,  but  not 
limited  to,  the  imposition  of  terms  and 
conditions)  of  such  authorization  or  right 
consistent  with  the  purposes  for  which  the 
Sanctuary  is  designated.";  and 

(14)  The  Co-Trustees  Agreement  for 
Cooperative  Management  shall  be  amended 
to  add:  Section  304(e)  of  the  National  Ivfarine 
Sanctuary  Act  requires  the  Secretary  of 
Commerce  to  review  the  management  plan 
and  regulations  for  the  Sanctuary  every  five 
years,  evaluate  the  substantive  progress 
toward  implementing  the  management  plan 
and  goals  for  the  Sanctuary,  especially  Uie 
effectiveness  of  site-specific  management 
techniques,  and  revise  the  management  plan 
•  and  regulations  as  necessary  to  hiifiil  the 
purposes  and  policies  of  the  Act.  When  the 
management  plan  and  regulations  for  the 
Florida  Keys  National  Marine  Sanctuary  are 
re-evaluated,  the  Secretary  will  re-propose 
the  management  plan  and  regulations  in  their 
entirety.  The  State  of  Florida  will  have  the 
opportiuiity  to  review  the  management  plan 
and  regulations,  in  their  entirety,  and 
indicate  if  any  or  all  of  its  terms  are 
unacceptable  in  which  case  the  unacceptable 
terms  shall  not  take  effect  in  state  waters. 

IN  TESTIMONY  WHEREOF,  the  Governor 
and  Cabinet  sitting  as  the  Board  of  Trustees 
of  the  Internal  Improvement  Trust  Fund  of 
the  State  of  Florida  have  hereunto  subscribed 
their  names  and  have  caused  the  Official  Seal 
of  the  State  of  Florida  to  be  hereunto  affixed 
in  the  City  of  Tallahassee  on  the  28th  day  of 
January,  1997. 

Lawton  Chiles, 
Governor. 

Sandra  B.  Morthafm, 
Secretary  of  State. 

Bob  Butterworth, 

Attorney  General. 

Robert  F.  Milligan, 

Comptroller. 

Bill  Nelson, 

Treasurer. 

Bob  Crawford, 

Commissioner  of  Agriculture. 

Frank  T.  Brogan, 

Commissioner  of  Education. 

NOAA's  Response  to  Governor's 
Certification 

In  response  to  the  Governor's 
certification  of  March  20, 1997,  NOAA 
has  amended  those  regulations  certified 
by  the  Governor  as  being  unacceptable 
in  State  waters.  With  the  modifications, 
the  entire  regulations  and  management 
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plan  are  accepted  by  the  Governor  and 
will  apply  throughout  the  Sanctuary, 
including  within  State  waters  of  the 
Sanctuary,  upon  their  effective  date. 
The  basis  and  purpose  of  the  changes  to 
the  regulations  are  as  follows. 

(1)  Per  item  number  2  of  the 
Governor's  letter  which  certified  as 
imacceptable  in  State  waters  emergency 
regulations  unless  approved  by  the 
Governor,  §922.165  of  subpart  P  is 
amended  by  adding  "Emergency 
regulations  shall  not  take  effect  in 
Florida  State  waters  until  approved  by 
the  Governor  of  the  State  of  Florida." 
This  is  consistent  with  the  management 
plan  which  provides  that  any  new 
regulation  or  substantive  modification 
to  existing  Sanctuary  regulations  will 
require  the  Governor's  approval  in  order 
to  take  effect  in  State  waters  of  the 
Sanctuary. 

(2)  Per  item  number  4  of  the 
Governor's  letter  which  certified  as 
unacceptable  in  State  waters  Sanctuary 
fishing  regulations  imless  established  by 
the  Florida  Marine  Fisheries 
Commission  pursuant  to  section 
370.025(2),  F.S.  (1995).  §922.163  of 
subpart  P  is  amended  by  adding  a  new 
paragraph  (h)  to  read  in  pertinent  part 
"Any  fishery  regulations  in  the 
Sanctuary  shall  not  take  effect  in  Florida 
State  waters  until  established  by  the 
Florida  Marine  Fisheries  Commission." 
The  Governor's  certification  proposed 
including  this  language  in  §  922.42  of 
part  922,  which  is  a  programmatic 
sanctuary  regulation  applicable  to  all 
sanctuaries.  NCAA  determined  that  a 
more  appropriate  place  for  the  language 
is  in  the  Sanctuary  specific  regulations 
at  a  new  §922. 163(h)  of  subpart  P, 
which  has  been  added  in  response  to 
item  number  6  of  the  Governor's 
certification. 

Item  number  4  of  the  Governor's 
certification  reflects  actions  already 
initiated  by  NOAA.  In  the  January  30 
Federal  Register  notice  publishing  the 
final  regulations  and  triggering  the  forty- 
five  day  review  period  under  the 
NMSA,  NOAA  stated  that  §  922.164(d), 
which  pertains  to  Ecological  Reserves 
(Reserves)  and  Sanctuary  Preservation 
Areas  (SPAs),  will  not  take  effect  in 
State  waters  before  July  1, 1997,  to  allow 
the  State  of  Florida  Marine  Fisheries 
Commission  (Commission)  time  to 
complete  its  rulemaking  process  related 
to  the  Western  Sambos  Ecological 
Reserve  and  those  Sanctuary 
Preservation  Areas  located  in  State 
waters.  The  Commission's  rule  was 
adopted  on  May  13, 1997,  and  is 
substantively  similar  to  NOAA's  except 
in  two  instances.  First,  the 
Commission's  Rule  46-6.003(1  )(B), 
pertaining  to  the  issue  of  possession  of 


fishing  gear,  which  essentially  mirrors 
15  CFR  §922. 164(d){l)(iii)  of  NOAA's 
regulations,  does  not  contain  the  phrase 
"no  presumption  of  fishing  activity 
shall  be  drawn"  from  possession  of  gear, 
because,  according  to  the  State,  the 
Commission  has  no  authority  to  address 
the  issue  of  presumptions.  Further,  the 
Commission's  Rule  46-6.003(l)(a), 
pertaining  to  possession  of  marine 
organisms  within  a  Reserve  or  SPA, 
which  mirrors  15  CFR  §922.164(d)(l)(ii) 
of  NOAA's  regulations,  adds  the 
element  that  to  fall  within  the  exception 
allowing  possession  of  marine 
organisms  in  such  areas,  a  vessel  must 
be  in  "continuous  transit"  through  the 
Reserve  or  SPA.  NOAA's  regulation  did 
not  require  continuous  transit. 

In  the  January  30  Federal  Register 
notice,  NOAA  stated  that  if  the 
Commission's  rule  is  not  substantively 
the  same  as  NOAA's,  then  NOAA  would 
modify  its  regulations  to  conform  with 
the  State's,  or  would  consult  on  whether 
the  non-conforming  jjortions  of  the 
Sanctuary  regulations  should  be 
withdrawn  from  applying  in  State 
waters.  NOAA  consulted  with  the  State 
and  agreed  that  no  changes  are 
necessary  to  15  CFR  §  922.164(d)(l)(iii). 
As  regards  §922. 164(d)(l)(ii),  the 
Governor  requested  that  NOAA  revise  it 
to  conform  to  the  Commission's  Rule 
46-6.003(l)(a).  In  response  to  the 
Governor's  request,  and  consistent  with 
NOAA's  January  30  Federal  Register 
notice,  therefore,  NOAA  has  amended 
§922.164(d)(l)(ii)  to  iBad  as  follows: 

(ii)  Possessing,  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  invertebrate,  fish, 
bottom  formation,  algae,  seagrass  or  other 
Living  or  dead  organism,  including  shells,  or 
attempting  any  of  these  activities.  However, 
fish,  invertebrates,  and  marine  plants  may  be 
possessed  aboard  a  vessel  in  an  Ecological 
Reserve  or  Sanctuary  Preservation  Area, 
provided  such  resources  can  be  shown  not  to 
have  been  harvested  within,  removed  from, 
or  taken  within,  the  Ecological  Reserve  or 
Sanctuary  Preservation  Area,  as  appUcable, 
by  being  stowed  in  a  cabin,  locker,  or  similar 
storage  area  prior  to  entering  and  during 
transit  through  such  reserves  or  areas, 
provided  further  that  in  an  Ecological 
Reserve  or  Sanctuary  Preservation  Area 
located  in  Florida  State  waters,  such  vessel 
is  in  continuous  transit  through  the 
Ecological  Reserve  or  Sanctuary  Preservation 
Area. 

Therefore,  §922.164(d)(l)(ii),  consistent 
with  the  Commission's  rule,  now 
requires  vessels  possessing  fish, 
invertebrates,  or  marine  plants  that  are 
transiting  through  a  Reserve  or  SPA 
located  in  State  waters  to  be  in 
continuous  transit  through  the  Reserve 
or  SPA.  These  areas  are  the  Western 
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Sambos  Ecological  Reserve,  and  the 
Cheeca  Rocks.  Eastern  Dry  Rocks,  Hens 
and  Chickens,  Newfound  Harbor  Key, 
Rock  Key.  and  Sand  Key  Sanctuary 
Preservation  Areas. 

The  conforming  change  to 
§922.164(d)(l)(ii)  is  made  to  the 
regulation  only  as  it  applies  to  Reserves 
and  SPAs  located  in  State  waters 
because  under  the  National  Marine 
Sanctuaries  Act,  the  Governor's  actions 
during  the  forty-five  day  review  period 
apply  to  the  management  plan  and 
regulations  as  they  pertain  to  the  area  of 
the  Sanctuary  lying  within  the  seaward 
boundary  of  the  State.  Further,  under 
the  sanctuary  program  regulations  as  15 
CFR  §  922.42,  all  activities  may  be 
conducted  unless  specifically 
prohibited  by  a  sanctuary's  regulations, 
"subject  to  all  prohibitions,  regulations, 
restrictions,  and  conditions  validly 
imposed  by  any  Federal,  State,  or  local 
authority  of  competent  jurisdiction, 
including  Federal  and  State  fishery 
management  authorities." 
Consequently,  as  regards  State  waters  of 
the  Sanctuary,  regardless  of  whether 
NOAA  amends  §922. 164(d)(l)(ii),  users 
would  be  subject  to  the  State 
prohibition  requiring  continuous  transit 
through  a  Reserve  or  SPA  in  State 
waters  if  such  vessel  possesses  fish, 
invertebrates  or  marine  plants.  Finally, 
under  the  amended  Sanctuary 
regulation,  vessels  possessing  such 
marine  organisms  are  not  precluded 
from  transiting  the  Reserve  or  SPA. 
which  addresses  the  primary  concern 
raised  in  the  public  comments  NOAA 
received  on  the  proposed  regulation.  In 
addition,  during  the  State's  rulemaking 
proceeding,  it  received  no  comments 
regarding  the  provision  requiring 
continuous  transit,  supporting  that  there 
appear  to  be  no  significant  concerns 
over  the  provision. 

For  consistency  throughout  the 
Sanctuary,  NOAA  will  propose  to 
amend  the  regulation  as  it  pertains  to 
the  Ecological  Reserves  and  Sanctuary 
Preservation  Areas  in  federal  waters  in 
a  separate  rulemaking. 

(3)  Per  item  number  5  of  the 
Governor's  letter  which  certified  as 
unacceptable  in  State  waters  the 
prohibition  of  discharging  or  depositing 
from  beyond  the  Sanctuary  boundary 
any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
§  922.163{a)(4)(ii)  of  subpart  P  is 
amended  by  adding  "or  under  state 
permits"  after  "Moiut>e  County  land  use 
permits  '  This  modification  broadens 
the  subject  exception  to  include 
discharge  or  deposit  activities 
authorized  under  State  permits.  Many 
upland  projects  that  could  result  in 


discharges  or  deposits  outside  the 
Sanctuary  that  end  up  in  the  Sanctuary 
require  Monroe  County  land  use 
permits,  which  were  already  excepted 
from  the  Sanctuary  prohibition. 

(4)  Per  item  number  6  of  the 
Governor's  letter  which  certifies  as 
unacceptable  in  State  waters  the 
implementation  of  any  additional 
Ecological  Reserves  or  any  other  type  of 
zoning  or  regulation  unless  first 
approved  by  the  Board  of  Trustees, 
§  922.163  of  subpart  P  is  amended  by 
adding  new  paragraph  (h)  to  read  "Any 
amendment  to  these  regulations  shall 
not  take  effect  in  Florida  State  waters 
until  approved  by  the  Board  of  Trustees 
of  the  Internal  Improvement  Trust  Fund 
of  the  State  of  Florida."  Further, 
§922.164  is  amended  by  adding  a  new 
paragraph  (f)  to  read:  "Additional 
Wildlife  Management  Areas,  Ecological 
Reserves,  Sanctuary  Preservation  Areas, 
or  Special-use  Areas,  and  additional 
restrictions  in  such  areas,  shall  not  take 
effect  in  Florida  State  waters  unless  first 
approved  by  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  of  the 
State  of  Florida."  As  discussed  above, 
this  modification  merely  codifies  in  the 
regulations  what  is  contained  in  the 
management  plan. 

(5)  Per  item  number  7  of  the 
Governor's  letter  which  certifies  as 
unacceptable  in  State  waters  the 
implementation  of  the  management  plan 
unless  the  Co-Trustee  Agreement  and 
§  922.160  is  amended  to  add  a  provision 
regarding  the  five  year  review  of  the 
management  plan  and  regulations, 
§922.160  of  subpart  P  is  amended  by 
adding: 

Section  304(e)  of  the  NfMSA  requires  the 
Secretary  to  review  management  plans  and 
regulations  every  five  years,  and  make 
necessary  revisions.  Upon  completion  of  the 
five  year  review  of  the  Sanctuary 
management  plan  and  regulations,  the 
Secretary  will  repropose  the  regulations  in 
their  entirety  wiUi  any  proposed  changes 
thereto,  including  those  regulations  in 
subparts  A  and  E  of  this  part  that  apply  to 
the  Sanctiiary.  The  Governor  of  the  State  of 
Florida  will  have  the  opportunity  to  review 
the  re-proposed  regulations  before  they  take 
effect  and  if  the  Governor  certifies  such 
regulations  as  unacceptable,  they  will  not 
take  effect  in  State  waters  of  the  Sanctuary. 

A  corresponding  amendment,  as  well 
as  other  amendments,  have  also  been 
made  to  the  Co-Trustees  Agreement  per 
item  7  of  the  Governor's  letter.  The 
modification  to  the  regulation 
essentially  codifies  the  requirement 
under  the  NMSA  to  conduct  reviews  of 
sanctuary  management  plans  and 
regulations  every  five  years.  In  the 
FKNMS  context.  NOAA  has  determined 
that  at  the  conclusion  of  the  five  year 


review  of  the  Sanctuary,  it  will 
repropose  the  regulations  for  the 
Governor's  review,  similar  to  the  forty- 
five  day  review  period  under  the  NMSA 
that  preceded  this  notice. 

(6)  The  erroneous  reference  to  the 
Submerged  Cultiual  Resources 
Agreement  has  been  corrected  by 
eliminating  the  reference  to  Volume  I  of 
the  management  plan. 

For  clarity,  this  notice  publishes  the 
revised  Sanctuary  specific  regulations  at 
15  CFR  part  922,  subpart  P  in  their 
entirety,  which  will  replace  subpart  P  as 
published  in  the  January  30,  1997 
Federal  Register  notice.  Consequently, 
subpart  P  as  published  in  this  notice 
and  all  remaining  regulations  in  the 
January  30, 1997,  notice  shall  become 
effective  on  July  1, 1997. 

Congressional  Action  on  the  Final 
Regulations 

During  the  comment  period  on  the 
draft  management  plan/environmental 
impact  statement  (DMP/EIS),  the 
Sanctuary  Advisory  Council  (SAC)  and 
other  public  commentors  singled  out  the 
operation  of  personal  watercraft  (PWC) 
in  the  Sanctuary  as  a  matter  of  concern. 
In  response  to  comments  received  on 
the  DMP/EIS,  NOAA  stated  the 
following  in  the  FMP/EIS,  and  Januaiy 
30  Federal  Register  notice  regarding  the 
operation  of  personal  watercraft  (PWC) 
in  the  Sanctuary: 

NOAA  has  developed  a  multi-pronged 
approach  to  address  the  public's  concern 
about  the  use  of  personal  watercraft.  NOAA 
has  accepted  the  SAC's  recommendation  to 
add  a  new  section  to  the  final  regulations 
(§922.163(a)(v))  which  prohibits  reckless 
operation  of  all  watercraft.  Additionally, 
proposed  §922.163{a)(5)(iii)  has  been 
modified  to  prohibit  operating  a  vessel  at 
greater  than  idle  speed  only/no  wake  (except 
in  marked  channels)  in  designated  areas 
within  100  yards  from  residential  shorelines, 
staUonary  vessels  and  navigational  aids 
marking  emerging  or  shallow  reefs.  NOAA 
has  also  incorporated  into  its  regulations  the 
authority  to  enforce  all  idle-speed  only/no 
wake  areas  throughout  the  Sanctuary.  NOAA 
will  use  the  existing  county  and  State  process 
for  designating  these  areas.  NOAA  accepts 
that  the  industry  is  seriously  committed  to 
self  regulation  and  will  develop  successful 
educational  efforts  geared  toward  changing 
user  behavior.  The  final  component  of 
NOAA's  approach  is  a  modification  of  the 
SAC'S  recommendation.  NOAA  will  begin 
establishing  broad  zones  with  restricUons  on 
the  use  of  personal  watercraft  (consistent 
with  the  SAC  recommendation)  in  one  year 
only  if  these  initial  efforts  are  not  successful 
at  significantly  reducing  or  eliminating  the 
nuisance  and  safety  problems,  as  well  as  the 
threats  to  the  natural  resources. 

FMP/EIS  Vol.  in.  page  L-10;  62  FR 
4578,4591. 

During  the  forty-five  day  review 
period  under  the  NMSA.  no 


UMI 


Federal  Register  /  Vol.  62.  No.  113  /  Thursday.  June  12.  1997  /  Rules  and  Regulations        32159 


Congressional  hearings  were  held. 
However.  NOAA  received  inquiries 
from  Representative  Don  Young.  Chair 
of  the  House  of  Representatives 
Committee  on  Resources,  and 
Representative  Waiter  B.  Jones,  Jr. 
regarding  how  NOAA  was  going  to 
measure  "success"  of  the  PWC 
industry's  educational  efforts  at 
significantly  reducing  or  eliminating 
threats  to  natural  resources  and  the 
nuisance  and  safety  problems  posed  by 
the  operation  of  personal  watercrafl,  and 
how  evaluation  criteria  will  be 
developed.  There  was  also  one  meeting 
with  Congressional  aides  where  concern 
was  expressed  about  the  Sanctuary 
regulating  the  safety  of  vessel  operations 
in  general  and  PWC  (e.g..  jet  skis)  in 
particular. 

As  indicated  above,  the  FMP/EIS 
carefully  considered  the  SAC 
recommendations  and  public 
comments,  including  those  from  the 
PWC  industry  in  setting  forth  its  multi- 
pronged  approach  to  the  PWC  issue.  In 
general,  the  success  of  any  Sanctuary 
action  plan  or  management  strategy  is 
measured  primarily  against  whether  the 
Sanctuary  resource  protection  goals  are 
being  met.  and  whether  the  multiple 
uses  of  the  Sanctuary  are  being 
facilitated  consistent  with  the  primary 
objective  of  resource  protection.  The 
FMP/EIS  is  the  result  of  a  long  and 
laborious  public  process  to  identify  the 
threats  to  Sanctuary  resources  and 
qualities,  and  then  to  develop 
management  strategies  and  action  plans 
to  address  these  resource  management 
issues,  including  resource  protection 
and  multiple  use  management,  which 
includes  addressing  user  conflicts. 

The  FMP/EIS  sets  forth  an  action  plan 
and  strategies  to  address  the  concerns 
arising  from  the  use  of  PWCs  in  regards 
to  protecting  Sanctuary  resources,  and 
facilitating  compatible  multiple  use  o? 
the  Sanctuary.  The  FMP/EIS  therefore 
provides  additional  criteria  for  the 
measurement  of  success.  The 
STRATEGY  FOR  STEWARDSHIP 
(Overview  or  Executive  Summary  of  the 
FKNMS  MP/EIS— pages  9,  11-12, 19- 
20.  23)  discusses  these  concerns,  and  a 
plan  to  address  problems  arising  from 
PWCs.  as  well  as  other  vessels.  NOAA's 
decision  to  modify  the  SAC's 
recommendations  on  PWC  regulation 
was  in  part  based  on  PWC  industry 
statements  on  how  it  should  be  given  an 
opportunity  to  "self-regulate"  PWCs. 
work  with  NOAA  on  education  geared 
toward  changing  user  behavior,  and 
establish  criteria  for  the  management  of 
commercial  PWC  rental  operations. 

The  problems  regarding  of>eration  of 
PWCs  and  the  planned  solutions  are 
identified  and  discussed  throughout  the 


FMP/EIS  and  therefore  provide  criteria 
against  which  success  can  be  measured. 
See  Volume  I  pp.  16-17  (noise  and 
operation  harass  wildlife  as  well  as 
other  users),  pp.  108-109  (PWC  strategy 
B-1 7  discussed  under  NOAA 
Regulatory  Actions);  Vol.  D 
Environmental  Impact  Analysis,  p.  124 
(user  conflicts  and  habitat  impacts).  ^ 
141  (alternative  strategies);  p.  151 
(strategy  Z-5  Special  Use  Zones  to 
address  PWC  problems),  pp.  182,  203 
(PWC  strategy  B-1 7);  Vol.  Ill  H-3.  K-3. 
L-9,  L-10.  L-17,  M-1.  M-2.  M-3.  M-6, 
M-11.  M-12.  M-22.  M-26.  M-27.  M- 
28.  The  public  comments  on  this  issue 
also  provide  important  input  for 
developing  criteria  to  measure  the 
success  for  both  the  PWC  industry  and 
NOAA. 

NOAA  is  already  working  with  the 
PWC  industry  to  develop  broad 
measurable  milestones  by  which  the 
industry  will  increase  public  awareness 
and  educate  the  public  about  the  use  of 
PWCs  in  the  Sanctuary.  When  these  are 
achieved  by  the  PWC  industry,  NOAA 
is  confident  that  the  proposed  education 
and  self-regulation  activities  should 
address  concerns  that  surfaced  during 
the  development  of  the  final 
management  plan.  Such  measures 
include  the  industry  conducting 
training  workshops  and  school 
programs,  information  distribution,  and 
community  awareness.  In  addidon.  the 
PWC  industry.  NOAA  and  Florida 
Department  of  Environmental  Protection 
will  also  develop  a  two  to  five  year  work 
plan  for  the  industry  based  on  strategies 
included  in  the  Education  and  Outreach 
Action  Plan  contained  in  the 
management  plan  for  the  Sanctuary. 
Further,  the  PWC  industry  will  conduct 
research  on  the  effects  of  PWC  operation 
on  shallow-water  seagrass  and 
hardbottom  communities  in  the  Florida 
Keys.  If  the  PWC  indxistry  adequately 
implements  these  measures  within  the 
first  year  after  the  effective  date  of  these 
regulations.  NOAA  would  view  this  as 
a  significant  effori  to  address  the 
concerns  raised  during  the  development 
of  the  final  management  plan.  In  the 
event  zones  are  subsequently 
determined  to  be  necessary.  NOAA 
would  seek  to  discuss  such  measures 
with  the  PWC  industry  early  in  the 
process.  Further,  at  a  minimum  under 
the  Administrative  Procedure  Act,  there 
would  have  to  be  a  public  notice  of  a 
proposed  rule  as  well  as  a  public 
comment  period.  This  would  likely 
involve  public  hearings  before  any  rule 
would  become  final.  Moreover,  the  rule 
would  also  have  to  be  approved  by  the 
Governor  through  the  Board  of  Trustees 


in  order  to  become  effective  in  State 
waters. 

Other  Modifications  to  the  Final 
Regulations 

In  the  Federal  Register  n6tice  of 
January  30,  1997,  appendices  II,  IV  and 
V  of  subpart  P,  which  delineate  the 
boimdary  coordinates  of  Existing 
Management  Areas,  Ecological  Reserves, 
and  Sanctuary  Preservation  Areas, 
respectively,  stated  that  "When 
differential  Global  Positioning  Systems 
(GPS)  data  becomes  available,  these  *■ 
coordinates  may  be  revised  by  Federal 
Register  notice  to  reflect  the  increased 
accuracy  of  such  data."  Since 
publication  of  the  final  regulations  on 
January  30,  NOAA  has  ground-truthed, 
using  differential  GPS,  Uie  Western 
Sambos  Ecological  Reserve,  the 
Sanctuary  Preservation  Areas,  and  the 
four  Special-use  Areas  (listed  in 
appendix  VI  to  subpart  P). 
Consequently,  NOAA  has  modified  the 
regulations  to  incorporate  the  more 
accurate  coordinates  for  those  areas  it 
has  ground-truthed  using  differential 
GPS.  When  differential  GPS  data 
become  available  for  the  Existing 
Management  Areas,  thefr  coordinates 
may  be  revised  by  Federal  Register 
notice  to  reflect  the  increased  accuracy 
of  such  data. 

m.  Summary  of  the  Changes  to  the 
Final  Regidations  at  Subpart  P 

The  following  summarizes  the 
Sanctuary  regulations  at  15  CFR  part 
922.  subpart  P,  modified  by  this  notice. 
Except  as  noted  below,  this  section 
remains  the  same  as  in  the  January  30, 
1997,  Federal  Register  notice.  With  the 
changes,  the  final  rule  published  on 
January  30,  1997,  at  62  FR  4578,  and  the 
revision  of  15  CFR  part  922,  subpart  P. 
in  this  dociunent  shall  apply  throughout 
the  Sanctuary,  including  within  State 
waters  of  the  Sanctuary,  on  July  1.  1997. 

Section  922.160  sets  forth  the  purpose 
of  the  regulations — to  implement  the 
comprehensive  final  management  plan 
for  the  Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  in  order  to 
protect,  preserve,  and  manage  the 
conservation,  ecological,  recreational, 
research,  educational,  historical  and        . 
aesthetic  resources  and  qualities  of  the 
area.  Section  922.160  also  describes  the 
five-year  review  of  the  management 
plan  and  regulations  for  the  Sanctuary. 

Section  922.163  prohibits  a  variety  of 
activities  within  the  Sanctuary  and  in 
limited  instances,  outside  the 
Sanctuary,  thus  making  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted. 

The  fourth  activity  prohibited. 
§  922.163(a)(4),  is  the  discharge  or 
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deposit  of  materials  or  other  matter.    , 
Exceptions  are  made  for  such  things  as 
fish  baits  in  connection  with  and  during 
traditional  fishing,  biodegradable  vessel 
effluents,  graywater,  and  vessel  exhaust 
and  cooling  water.  Under 
§922.163(a)(4)(ii),  upland  discharge  or 
deposit  activities  conducted  pursuant  to 
Monroe  County  and  State  permits  are 
also  excepted  from  the  prohibition 
against  discharging  or  depositing 
outside  the  Sanctuary  any  material  or 
olhei'  matter  that  subsequently  enters 
the  Sanctuary  and  injures  any  Sanctuary 
resource. 

Section  922.163(h)  provides  that  any 
substantive  (non-technical,  non- 
editorial)  amendment  to  the  regulations 
will  not  take  effect  in  State  waters  until 
approved  by  the  Florida  Board  of 
Trustees.  Fishing  regulations  will  not 
take  effect  in  State  waters  until 
established  by  the  Florida  Marine 
Fisheries  Commission. 

Section  922.164  sets  forth  by 
Sanctuary  zone,  restrictions  and 
prohibitions  above  and  beyond  those 
applicable  on  a  Sanctuary-wide  basis 
(most  of  the  Sanctuary  is  not  zoned  and, 
therefore,  only  the  Sanctuary-wide 
prohibitions  of  §  922.163  apply).  The  six 
types  of  Sanctuary  zones  are:  (1)  Areas 
to  be  Avoided  (ATBAs);  (2)  Existing 
Management  Areas;  (3)  Wildlife 
Management  Areas;  (4)  Ecological 
Reserves;  (5)  Sanctuary  Preservation 
Areas;  and  (6)  Special-use  Areas.  Details 
on  the  location  of  these  zones  are 
specified  in  Appendices  II,  III,  IV,  V  and 
VI  to  subpart  P,  respectively.  The  intent 
of  the  zoning  regulations  is  to  protect 
Sanctuary  resources,  ecosystem  and 
biodiversity,  and  provide  for  effective 
management  and  facilitation  of 
multiple,  compatible  uses,  consistent 
with  the  purposes  of  the  Sanctuary. 
Activities  located  within  two  or  more 
overlapping  Sanctuary  zones  are 
concurrently  subject  to  the  regulations 
applicable  to  each  overlapping  area. 

SecUon  922.164(d)(l)(ii)  prohibits 
possessing,  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  invertebrate, 
fish,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism,  including 
shells,  or  attempting  any  of  these 
activities.  However,  fish,  invertebrates, 
and  marine  plants  may  be  possessed 
aboard  a  vessel  in  an  Ecological  Reserve 
or  Sanctuary  Preservation  Area, 
provided  such  resources  can  be  shown 
not  to  have  been  harvested  within, 
removed  from,  or  taken  within,  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area,  as  applicable,  by 
being  stowed  in  a  cabin,  locker,  or 
similar  storage  area  prior  to  entering  and 


during  transit  through  such  reserves  or 
areas,  provided  further  that  in  an 
Ecological  Reserve  or  Sanctuary 
Preservation  Area  located  in  Florida 
State  waters,  such  vessel  is  in 
continuous  transit  through  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area. 

S^tion  922.164(f)  provides  that  any 
additional  Wildlife  Management  Areas, 
Ecological  Reserves,  Sanctuary 
Preservation  Areas,  or  Special-Use 
Areas,  and  additional  restrictions  in 
such  areas  will  not  take  effect  in  State 
waters  unless  first  approved  by  the 
Florida  Board  of  Trustees. 

Section  922.165  provides  that  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource,  or  inuninent  risk  of 
such  destruction  of,  loss  of,  or  injury, 
any  and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition.  Any  such 
temporary  regulation  may  be  in  effect 
for  up  to  60  days  with  one  60-day 
extension.  Additional  or  extended 
action  is  subject  to  the  provisions  of  the 
Administrative  Procedure  Act.  No 
emergency  regulation  will  take  effect  in 
State  waters  of  the  Sanctuary  until 
approved  by  the  Governor  of  Florida. 

IV.  Miscellaneous  Rulemaking 
Requirements 

Except  as  noted  below,  this  section 
remains  the  same  as  in  the  January  30, 
1997  Federal  Register  notice. 

National  Marine  Sanctuaries  Act 

Section  304  of  the  National  Marine 
Sanctuaries  Act  provides  that  Congress 
and  the  Governor  have  forty-five  days  of 
continuous  session  of  Congress 
beginning  on  the  day  on  which  the  final 
regulations  were  published  to  review 
the  terms  of  designation  (i.e., 
regulations  and  management  plan). 
After  forty-five  days,  the  regulations 
would  become  final  and  take  effect, 
except  that  any  term  or  terms  of 
designation  the  Governor  certified  to  the 
Secretary  of  Commerce  as  unacceptable 
would  not  take  effect  in  the  State  waters 
portion  of  the  Sanctuary.  The  forty-five 
day  review  period  began  on  January  30, 
1997,  the  date  the  final  regulations  were 
published  in  the  Federal  Register,  and 
concluded  on  April  16,  1997.  During 
that  period  the  Governor  submitted  to 
the  Secretary  a  certification  that  the 
management  plan  and  certain 
regulations  were  unacceptable  unless 
specific  amendments  were  made  to  such 
regulations.  NOAA  amended  those 
regulations  certified  as  unacceptable  by 
incorporating  the  Governor's  changes. 
Consequently,  upon  their  effective  date 
the  regulations,  as  revised  by  this 


Federal  Register  notice,  and 
management  plan,  in  their  entirety,  will 
apply  throughout  the  Sanctuary, 
including  within  State  waters  of  the 
Sanctuary. 

Administrative  Pmcedure  Act 

The  final  Sanctuary  regulations  at  15 
CFR  part  922,  subpart  P,  which  were 
promulgated  on  January  30,  1997, 
through  notice  and  comment 
rulemaking,  have  been  amended 
pursuant  to  and  consistent  with  the 
procedures  required  under  the  National 
Marine  Sanctuaries  Act.  The  NMSA 
provides  that  during  the  review  period 
of  forty-five  day  continuous  session  of 
Congress,  the  Governor  may  certify  to 
the  Secretary  of  Commerce  any 
regulation  as  unacceptable  and,  if  the 
Governor  so  certifies,  the  regulation 
shall  not  take  effect  in  the  State  waters 
portion  of  the  Sanctuary.  As  the  changes 
requested  by  the  Governor  and  herein 
made  by  NOAA  are  within  the  scope  of 
the  proposed  rule,  additional  prior 
notice  and  opportunity  for  public 
comment  are  not  required  by  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553.  The  basis  and  purpose  of  the 
changes  to  the  final  regulations 
requested  by  the  Governor  have  been  set 
forth  above. 

The  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management  has  determined  that, 
pursuant  to  5  U.S.C.  553(d)(3),  there  is 
good  cause  for  making  the  modifications 
to  the  final  regulations  published  in  this 
document  effective  without  a  thirty  day 
delay  in  effective  date.  The  primary 
purpose  of  the  delayed  effective  date  is 
to  provide  the  public  a  reasonable  time 
to  prepare  to  comply  with  the 
regulations.  The  modifications  to  the 
final  regulations  pertaining  to  the 
Governor's  approval  of  new  and 
emergency  regulations,  and  the  five  year 
review  of  the  management  plan  and 
regulations  do  not  require  compliance 
by  the  general  public  and,  therefore,  a 
delayed  effective  date  is  unnecessary. 
Further,  the  requirement  that  vessels 
possessing  fish,  invertebrates  or  marine 
plants  must  be  in  continuous  transit 
through  SPAs  and  Reserves  located  in 
State  waters  is  currently  a  requirement 
under  State  regulations  and,  therefore,  a 
delayed  effective  date  is  also 
unnecessary  as  the  general  public  must 
already  comply  with  that  corresponding 
restriction.  Finally,  the  modification  to 
the  exception  to  the  prohibition  against 
discharging  and  depositing  outside  the 
Sanctuary  any  material  or  other  matter 
that  subsequently  enters  and  injures  a 
Sanctuary  resource  broadens  the 
exception  to  include  activities 
authorized  by  State  permit  and. 
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therefore,  relieves  a  restriction, 
specifically  excepted  from  a  delay  in 
effective  date  under  5  U.S.C.  553(d)(1). 
Consequently,  the  final  rule  published 
on  January  30,  1997,  at  62  FR  4578  and 
the  revision  of  15  CFR  part  922,  subpart 
P  in  this  document  are  effective  July  1 , 
1997. 

Regulatory  Flexibility  Act 

The  January  30,  1997  Federal  Register 
notice  stated: 

Because  the  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the  Department 
of  Commerce  certi^ed  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
regulations,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA)  was 
not  prepared.  Nevertheless,  because  the  final 
regulations  will  affect  a  substantial  number 
of  small  entities,  although  not  in  an 
economically  significant  way,  and 
particularly  because  some  representatives  of 
the  small  entity  fishing  industry  criticized 
the  DEIS  socioecbnomic  assessment  of  the 
zoning  scheme,  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  prepared  that  fully 
comphes  with  the  requirements  of  Regulatory 
Flexibility  Act. 

The  changes  made  in  response  to  the 
Governor's  request  do  not  change  the 
basis  for  that  certification.  In  response 
to  the  FRFA,  the  Office  of  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA)  received 
several  comments  critical  of  certain 
portions  of  the  FRFA,  specifically  as 
regards  the  treatment  of  submerged 
cultural  resources  and  the  impacts  to 
treasure  salvors.  Comments  were  also 
received  from  the  Florida  Keys  Marine 
Life  Association  raising  concerns  that 
the  impacts  to  their  industry  have  not 
been  properly  qualified  in  the  economic 
impact  analysis.  Because  of  the  time 
provided  by  the  forty-five  day  review 
period  under  the  National  Marine 
Sanctuaries  Act,  NOAA  is 
supplementing  the  FRFA  to  address  the 
comments  received  by  the  SBA.  The 
final  supplemental  FRFA  will  be 
completed  prior  to  the  effective  date  of 
these  regulations.  Upon  its  completion, 
NOAA  will  publish  a  Federal  Register 
notice  summarizing  the  supplemental 
FRFA  and  announcing  its  availability, 
and,  if  appropriate,  making  any  changes 
to  the  regulations  NOAA  determines  are 
necessary  as  a  result  of  the 
supplemental  FRFA. 

List  of  Subjects  in  15  CFR  Parts  922, 

92<i    ,n<i  937 

Administrative  practice  and 
procedure,  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources.  Penalties, 


Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements,  Research. 

Dated:  June  5, 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  part  922  is  amended  as 
follows: 

PART  922— NATIONAL  MARINE 
SANCTUARY  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

2.  Part  922  is  amended  by  revising 
subpart  P  to  read  as  follows: 

Subpart  P— Florida  Keys  National 
Marine  Sanctuary 

Sec. 

922.160  Purpose. 

922.161  Boundary. 

922.162  Definitions. 

922.163  Prohibited  activities — Sanctuary- 
wide. 

922.164  Additional  activity  regulations  by 
Sanctuary  area. 

922.165  Emergency  regulations. 

922.166  Permits — application  procedures 
and  issuance  criteria. 

922.167  Certification  of  preexisting  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity- 
Appendix  I  to  Subpart  P  of  Part  922— Florida 

Keys  National  Marine  Sanctuary 

Boundary  Coordinates 
Appendix  U  to  Subpart  P  of  Part  922 — 

Ejcisting  Management  Areas  Boundary 

Coordinates 
Appendix  III  to  Subpart  P  of  Part  922— 

Wildlife  Management  Areas  Access 

Restrictions 
Appendix  IV  to  Subpart  P  of  Part  922— 

Ecological  Reserves  Boundary 

Coordinates 
Appendix  V  to  Subpart  P  of  Part  922— 

Sanctuary  Preservation  Areas  Boundary 

Coordinates 
Appendix  VI  to  Subpart  P  of  Part  922— 

Special-use  Areas  Boimdary  Coordinates 

and  Use  Designations 
Appendix  VII  to  Subpart  P  of  Part  922— 

Areas  To  Be  Avoided  Boundary 

Coordinates 
Appendix  Vni  to  Subpart  P  of  Part  922—  ' 

Marine  Life  Rule  [As  Excerpted  From 

Chapter  46-42  of  the  Florida 

Arlministrative  Code] 

S..T;Dar-  f^- P!oHd3  Kevs  National 

§922  •  6C     '--'u-'Dcse. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  implement  the 
comprehensive  management  plan  for 
the  Florida  Keys  National  Marine 


Sanctuary  by  regulating  activities 
affecting  the  resources  of  the  Sanctuary 
or  any  of  the  qualities,  values,  or 
purposes  for  which  the  Sanctuary  is 
designated,  in  order  to  protect,  preserve 
and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  and  aesthetic 
resources  and  qualities  of  the  area.  In 
particular,  the  regulations  in  this  part 
are  intended  to  protect,  restore,  and 
enhance  the  living  resources  of  the 
Sanctuary,  to  contribute  to  the 
maintenance  of  natural  assemblages  of 
living  resources  for  fiiture  generations, 
to  provide  places  for  species  dependent 
on  such  living  resources  to  survive  and 
propagate,  to  facilitate  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection  all  public  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities,  to  reduce  conflicts 
between  such  compatible  uses,  and  to 
achieve  the  other  policies  and  purposes 
of  the  Florida  Keys  National  Marine 
Sanctuary  and  Protection  Act  and  the 
National  Marine  Sanctuaries  Act. 
tb)  SecUon  304(e)  of  the  NMSA 
requires  the  Secretary  to  review 
management  plans  and  regulations 
every  five  years,  and  make  necessary 
revisions.  Upon  completion  of  the  five 
year  review  of  the  Sanctuary 
management  plan  and  regulations,  the 
Secretary  will  repropose  the  regulations 
in  their  entirety  with  any  proposed 
changes  thereto,  including  those 
regulations  in  subparts  A  and  E  of  this 
part  that  apply  to  the  Sanctuary.  The 
Governor  of  the  State  of  Florida  will 
have  the  opportunity  to  review  the  re- 
proposed  regulations  before  they  take 
effect  and  if  the  Governor  certifies  such 
regulations  as  unacceptable,  they  will 
not  take  effect  in  State  waters  of  the 
Sanctuary. 

§922.161    Boundary. 

The  Sanctuary  consists  of  all 
submerged  lands  and  waters  from  the 
mean  high  water  mark  to  the  boundary 
described  in  Appendix  1  to  this  subpart, 
with  the  exception  of  areas  within  the 
Dry  Tortugas  National  Park.  Appendix  I 
to  this  subpart  sets  forth  the  precise 
Sanctuary  boundary  established  by  the 
Florida  Keys  National  Marine  Sanctuary 
and  Protection  Act  (See  FKNMSPA 
§  5(b)(2)). 

§922.162    Definitions. 

(a)  The  following  definitions  apply  to 
the  Florida  Keys  National  Marine 
Sanctuary  regulations.  To  the  extent  that 
a  definition  appears  in  §  922.3  and  this 
section,  the  definition  in  this  section 
governs. 
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Acts  means  the  Florida  Keys  National 
Marine  Sanctuary  and  Protection  Act,  as 
amended.  (FKNMSPA)  (Pub.  L.  101- 
605),  and  the  National  Marine 
Sanctuaries  Act  (NMSA),  also  known  as 
Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  as 
amended.  (MPRSA)  (16  U.S.C.  1431  et 

seq.). 
Adverse  effect  means  any  factor,  force. 

or  action  that  independently  or 
cumulatively  damages,  diminishes, 
degrades,  impairs,  destroys,  or 
otherwise  harms  any  Sanctuary 
resource,  as  defined  in  section  302(8)  of 
the  NMSA  (16  U.S.C.  1432(8))  and  in 
this  section,  or  any  of  the  qualities, 
values,  or  purposes  for  which  the 
SanctucU7  is  designated. 

Airboat  means  a  vessel  operated  by 
means  of  a  motor  driven  propeller  that 
pushes  air  for  momentum. 

Areas  To  Be  Avoided  means  the  areas 
in  which  vessel  operations  are 
prohibited  pursuant  to  section  6(a)(1)  of 
the  FKNMSPA  (see  §922. 164(a)). 
Appendix  VII  to  this  subpart  sets  forth 
the  geographic  coordinates  of  these 
areas,  including  any  modifications 
thereto  made  in  accordance  with  section 
6(a)(3)  of  the  FKNMSPA. 

Closed  means  all  entry  or  use  is 
prohibited. 

Coral  means  the  corals  of  the  Class 
Hydrozoa  (stinging  and  hydrocorals); 
the  Class  Anthozoa,  Subclass 
Hexacorallia,  Order  Scleractinia  (stony 
corals)  and  Antipatharia  (black  corals). 

Coral  area  means  marine  habitat 
where  coral  growth  abounds  including 
patch  reefs,  outer  bank  reefs,  deep  water 
banks,  and  hardbottoms. 

Coral  reefs  means  the  hard  bottoms, 
deep-water  banks,  patch  reefs,  and  outer 
bank  reefs. 

Ecological  Reserve  means  an  area  of 
the  Sanctuary  consisting  of  contiguous, 
diverse  habitats,  within  which  uses  are 
subject  to  conditions,  restrictions  and 
prohibitions,  including  access 
restrictions,  intended  to  minimize 
human  influences,  to  provide  natural 
spawning,  nursery,  and  permanent 
residence  areas  for  the  replenishment 
and  genetic  protection  of  marine  life, 
and  also  to  protect  and  preserve  natural 
assemblages  of  habitats  and  species 
within  areas  representing  a  broad 
diversity  of  resources  and  habitats 
found  within  the  Sanctuary.  Appendix 
rv  to  this  subpart  sets  forth  the 
geographic  coordinates  of  these  areas. 

Existing  Management  Area  means  an 
area  of  the  Sanctuary  that  is  within  or 
is  a  resource  management  area 
established  by  NOAA  or  by  another 
Federal  authority  of  competent 
jurisdiction  as  of  the  effective  date  of 
these  regulations  where  protections 


above  and  beyond  those  provided  by 
Sanctuary-wide  prohibitions  and 
restrictions  are  needed  to  adequately 
protect  resources.  Appendix  II  to  this 
subpart  sets  forth  the  geographic 
coordinates  of  these  areas. 

Exotic  species  means  a  species  of 
plant,  invertebrate,  fish,  amphibian, 
reptile  or  mammal  whose  natural 
zoogeographic  range  would  not  have 
included  the  waters  of  the  Atlantic 
Ocean,  Caribbean,  or  Gulf  of  Mexico 
without  passive  or  active  introduction 
to  such  area  through  anthropogenic 
means. 

Fish  means  finfish,  mollusks, 
crustaceans,  and  all  forms  of  marine 
animal  and  plant  life  other  than  marine 
mammals  and  birds. 

Fishing  means: 

(1)  The  catching,  taking,  or  harvesting 
of  fish;  the  attempted  catching,  taking, 
or  harvesting  of  fish;  any  other  activity 
which  can  reasonably  be  expected  to 
result  in  the  catching,  taking,  or 
harvesting  of  fish;  or  any  operation  at 
sea  in  support  of,  or  in  preparation  for, 
any  activity  described  in  this 
subparagraph  (1). 

(2)  Such  term  does  not  include  any 
scientific  research  activity  which  is 
conducted  by  a  scientific  research 
vessel. 

Hardbottom  means  a  submerged 
marine  community  comprised  of 
organisms  attached  to  exposed  solid 
rock  substrate.  Hardbottom  is  the 
substrate  to  which  corals  may  attach  but 
does  not  include  the  corals  themsielves. 

Idle  speed  only/no-wake  means  a 
speed  at  which  a  boat  is  operated  that 
is  no  greater  than  4  knots  or  does  not 
produce  a  wake. 

Idle  speed  only/no-wake  zone  means 
a  portion  of  the  Sanctuary  where  the 
speed  at  which  a  boat  is  operated  may 
be  no  greater  than  4  knots  or  may  not 
produce  a  wake. 

Live  rock  means  any  living  marine 
organism  or  an  assemblage  thereof 
attached  to  a  hard  substrate,  including 
dead  coral  or  rock  but  not  individual 
moUusk  shells  (e.g.,  scallops,  clams, 
oysters).  Living  marine  organisms 
associated  with  hard  bottoms,  banks, 
reefs,  and  live  rock  may  include,  but  are 
noriimited  to:  sea  anemones  (Phylum 
Cnidaria:  Class  Anthozoa:  Order 
Actinaria);  sponges  (Phylum  Porifera); 
tube  worms  (Phylum  Annelida), 
including  fan  worms,  feather  duster 
worms,  and  Christmas  tree  worms; 
bryozoans  (Phylum  Bryzoa);  sea  squirts 
(Phylum  Chordata);  and  marine  algae, 
including  Mermaid's  fan  and  cups 
(Udotea  spp.).  corraline  algae,  green 
feather,  green  grape  algae  (Caulerpa 
spp.)  and  watercress  (Halimeda  spp.). 


Marine  life  species  means  any  species 
of  fish,  invertebrate,  or  plant  included 
in  sections  (2).  (3).  or  (4)  of  Rule  46- 
42.001.  Florida  Administrative  Code, 
reprinted  in  Appendix  VIII  to  this 
subpart. 

Military  activity  means  an  activity 
conducted  by  the  Department  of  Defense 
with  or  without  participation  by  foreign 
forces,  other  than  civil  engineering  and 
other  civil  works  projects  conducted  by 
the  U.S.  Army  Corps  of  Engineers. 

No-access  buffer  zone  means  a 
portion  of  the  Sanctuary  where  vessels    _ 
are  prohibited  from  entering  regardless 
of  the  method  of  propulsion. 

No  motor  zone  means  an  area  of  the 
Sanctuary  where  the  use  of  internal 
combustion  motors  is  prohibited.  A 
vessel  with  an  internal  combustion 
motor  may  access  a  no  motor  zone  only 
through  the  use  of  a  push  pole,  paddle, 
sail,  electric  motor  or  similar  means  of 
operation  but  is  prohibited  from  using 
it's  internal  combustion  motor. 

Not  available  for  immediate  use 
means  not  readily  accessible  for 
immediate  use,  e.g.,  by  being  stowed 
unbaited  in  a  cabin,  locker,  rod  holder, 
or  similar  storage  area,  or  by  being 
securely  covered  and  lashed  to  a  deck 
or  bulkhead. 

Officially  marked  channel  means  a 
chaiuel  marked  by  Federal.  State  of 
Florida,  or  Monroe  County  officials  of 
competent  jurisdiction  with 
navigational  aids  except  for  channels 
marked  idle  speed  only/no  wake. 

Personal  watercraft  means  any  jet  or 
air-powered  watercraft  operated  by 
standing,  sitting,  or  kneeling  on  or 
behind  the  vessel,  in  contrast  to  a 
conventional  boat,  where  the  operator 
stands  or  sits  inside  the  vessel,  and  that 
uses  an  inboard  engine  to  power  a  water 
jet  pump  for  propulsion,  instead  of  a 
propeller  as  in  a  conventional  boat. 
Prop  dredging  means  the  use  of  a 
vessel's  propulsion  wash  to  dredge  or 
otherwise  alter  the  seabed  of  the 
Sanctuary.  Prop  dredging  includes,  but 
is  not  limited  to,  the  use  of  propulsion 
wash  deflectors  or  similar  means  of 
dredging  or  otherwise  altering  the 
seabed  of  the  Sanctuary.  Prop  dredging 
does  not  include  the  disturbance  to 
bottom  sediments  resulting  from  normal 
vessel  propulsion. 

Prop  scarring  means  the  injury  to 
seagrasses  or  other  inunobile  organisms 
attached  to  the  seabed  of  the  Sanctuary 
caused  by  operation  of  a  vessel  in  a 
manner  that  allows  its  propeller  or  other 
running  gear,  or  any  part  thereof,  to 
cause  such  injury  (e.g.,  cutting  seagrass 
rhizomes).  Prop  scarring  does  not 
include  minor  disturbances  to  bottom 
sediments  or  seagrass  blades  resulting 
bom  normal  vessel  propulsion. 
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Residential  shoreline  means  any  man- 
made  or  natural: 

(1)  Shoreline, 

(2)  Canal  mouth, 

(3)  Basin,  or 

(4)  Cove  adjacent  to  any  residential 
land  use  district,  including  improved 
subdivision,  suburban  residential  or 
suburban  residential  limited,  sparsely 
settled,  urban  residential,  and  urban 
residential  mobile  home  under  the 
Monroe  County  land  development 
regulations. 

Sanctuary  means  the  Florida  Keys 
National  Marine  Sanctuary. 

Sanctuary  Preservation  Area  means 
an  area  of  the  Sanctuary  that 
encompasses  a  discrete,  biologically 
important  area,  within  which  uses  are 
subject  to  conditions,  restrictions  and 
prohibitions,  including  access 
restrictions,  to  avoid  concentrations  of 
uses  that  could  result  in  significant 
declines  in  species  populations  or 
habitat,  to  reduce  conflicts  between 
uses,  to  protect  areas  that  are  critical  for 
sustaining  important  marine  species  or 
habitats,  or  to  provide  opportunities  for 
scientiBc  research.  Appendix  V  to  this 
subpart  sets  forth  the  geographic 
coordinates  of  these  areas. 

Sanctuary  wildlife  means  any  species 
of  fauna,  including  avifauna,  that 
occupy  or  utilize  the  submerged 
resources  of  the  Sanctuary  as  nursery 
areas,  feeding  grounds,  nesting  sites, 
shelter,  or  other  habitat  during  any 
portion  of  their  life  cycles. 

Seagrass  means  any  species  of  marine 
angiosperms  (flowering  plants)  that 
inhabit  portions  of  the  seabed  in  the 
Sanctuary.  Those  species  include,  but 
are  not  limited  to:  Thalassia  testudinum 
(turtle  grass):  Syringodium  filiforme 
(manatee  grass);  Halodule  wrightii 
(shoal  grass);  Halophila  decipiens.  H. 
engelmannii,  H.  johnsonii;  and  Ruppia 
maritima. 

Special-use  Area  means  an  area  of  the 
Sanctuary  set  aside  for  scientific 
research  and  educational  purposes, 
recovery  or  restoration  of  Sanctuary 
resources,  monitoring,  to  prevent  use  or 
user  conflicts,  to  facilitate  access  and 
use,  or  to  promote  public  use  and 
understanding  of  Sanctuary  resources. 
Appendix  VI  to  this  subpart  sets  forth 
the  geographic  coordinates  of  these 
areas. 

Tank  vessel  means  any  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(1)  Is  a  United  States  flag  vessel; 

(2)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(3)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 


jurisdiction  of  the  United  States  (46 
U.S.C.  2101]. 

Traditional  fishing  means  those 
commercial  or  recreational  fishing 
activities  that  were  customarily 
conducted  within  the  Sanctuary  prior  to 
its  designation  as  identified  in  the 
Environmental  Impact  Statement  and 
Management  Plan  for  this  Sanctuary. 

Tropical  fish  means  any  species 
included  in  section  (2)  of  Rule  46- 
42.001,  Florida  Administrative  Code, 
reproduced  in  Appendix  VIII  to  this 
subpart,  or  any  part  thereof. 

Vessel  means  a  watercraft  of  any 
description,  including,  but  not  limited 
to,  motorized  and  non- motorized 
watercraft,  personal  watercraft,  airboats, 
and  float  planes  while  maneuvering  on 
the  water,  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary.  For  purposes  of  this 
part,  the  terms  "vessel,"  "watercraft," 
and  "boat"  have  the  same  meaning. 

Wildlife  Management  Area  means  an 
area  of  the  Sanctuary  established  for  the 
management,  protection,  and 
preservation  of  Sanctuary  wildlife 
resources,  including  such  an  area 
established  for  the  protection  and 
preservation  of  endangered  or 
threatened  species  or  their  habitats, 
within  which  access  is  restricted  to 
minimize  disturbances  to  Sanctuary 
wildlife;  to  ensure  protection  and 
preservation  consistent  with  the 
Sanctuary  designation  and  other 
applicable  law  governing  the  protection 
and  preservation  of  wildlife  resources  in 
the  Sanctuary.  Appendix  III  to  this 
subpart  lists  these  areas  and  their  access 
restrictions. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  part  are  defined  at  15 
CFR  922.3,  and/or  in  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA),  as  amended,  33  U.S.C. 
1401  et  seq.  and  16  U.S.C.  1431  et  seq. 


Sanctuary- 
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(a)  Except  as  specified  in  paragraph 
(b)  through  (e)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  are  unlawful  for  any  person  to 
conduct  or  to  cause  to  be  conducted: 

(1)  Mineral  and  hydrocarbon 
exploration,  development  and 
production.  Exploring  for,  developing, 
or  producing  minerals  or  hydrocarbons 
within  the  Sanctuary. 

(2)  Removal  of,  injury  to,  or 
possession  of  coral  or  live  rock,  (i) 
Moving,  removing,  taking,  harvesting, 
damaging,  disturbing,  breaking,  cutting, 
or  otherwise  injuring,  or  possessing 
(regardless  of  where  taken  from)  any 
living  or  dead  coral,  or  coral  formation, 
or  attempting  any  of  these  activities, 


except  as  permitted  under  50  CFR  part 
638. 

(ii)  Harvesting,  or  attempting  to 
harvest,  any  live  rock  from  the 
Sanctuary,  or  possessing  (regardless  of 
where  taken  from)  any  live  rock  within 
the  Sanctuary,  except  as  authorized  by 
a  permit  for  the  possession  or  harvest 
from  aquaculture  operations  in  the 
Exclusive  Economic  Zone,  issued  by  the 
National  Marine  Fisheries  Service 
pursuant  to  applicable  regulations 
under  the  appropriate  Fishery 
Management  Plan,  or  as  authorized  by 
the  applicable  State  authority  of 
competent  jurisdiction  within  the 
Sanctuary  for  live  rock  cultured  on  State 
submerged  lands  leased  from  the  State 
of  Florida,  pursuant  to  applicable  State 
law.  See  §  370.027,  Florida  Statutes  and 
implementing  regulations. 

(3)  Alteration  of,  or  construction  on, 
the  seabed.  Drilling  into,  dredging,  or 
otherwise  altering  the  seabed  of  the 
Sanctuary,  or  engaging  in  prop- 
dredging;  or  constructing,  placing  or 
abandoning  any  structure,  material,  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels  in  a  manner  not 
otherwise  prohibited  by  this  part  (see 
§§922.163(a)(5)(ii)and 
922.164{d)(l)(v)); 

(ii)  Traditional  fishing  activities  not 
otherwise  prohibited  by  this  part; 

(iii)  Installation  and  maintenance  of 
navigational  aids  by,  or  pursuant  to 
valid  authorization  by,  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction; 

(iv)  Harbor  maintenance  in  areas 
necessarily  associated  with  Federal 
water  resource  development  projects  in 
existence  on  )uly  1,  1997,  including 
maintenance  dredging  of  entrance 
chaimels  and  repair,  replacement,  or 
rehabilitation  of  breakwaters  or  jetties; 

(v)  Construction,  repair,  replacement, 
or  rehabilitation  of  docks,  seawalls, 
breakwaters,  piers,  or  marinas  with  less 
than  ten  slips  authorized  by  any  valid 
lease,  permit,  license,  approval,  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction. 

(4)  Discharge  or  deposit  of  materials 
or  other  matter,  (i)  Discharging  or 
depositing,  from  within  the  boundary  of 
the  Sanctuary,  any  material  or  other 
matter,  except: 

(A)  Fish,  nsh  parts,  chumming 
materials,  or  bait  used  or  produced 
incidental  to  and  while  conducting  a 
traditional  fishing  activity  in  the 
Sanctuary; 

(B)  Biodegradable  effiuent  incidental 
to  vessel  use  and  generated  by  a  marine 
sanitation  device  approved  in 
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accordance  with  section  312  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended,  (FWPCA).  33  U.S.C.  1322  et 
sea.; 

(C)  Water  generated  by  routine  vessel 
operations  (e.g. ,  deck  wash  down  and 
graywater  as  defined  in  section  312  of 
the  FWPCA),  excluding  oily  wastes  from 
bilge  pumping:  or 

(D)  Cooling  water  from  vessels  or 
engine  exhaust; 

Oi)  Discharging  or  depositing,  fr^m 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  €md 
injures  a  Sanctuary  resource  or  quality, 
except  those  listed  in  paragraph  (a)(4)(i) 
(A)  through  (D)  of  this  section  and  those 
authorized  under  Monroe  County  land 
use  permits  or  under  State  permits. 

(5)  Operation  of  vessels,  (i)  Operating 
a  vessel  in  such  <  manner  as  to  strike 
or  otherwise  injure  coral,  seagrass,  or 
any  other  immobile  organism  attached 
to  the  seabed,  including,  but  not  limited 
to,  operating  a  vessel  in  such  a  manner 
as  to  cause  prop-scarring. 

(ii)  Having  a  vessel  anchored  on  living 
coral  other  than  hardbottom  in  water 
depths  less  than  40  feet  when  visibility 
is  such  that  the  seabed  can  be  seen. 

(iii)  Except  in  officially  marked 
channels,  operating  a  vessel  at  a  speed 
greater  than  4  knots  or  in  manner  which 
creates  a  wake: 

(A)  Within  an  area  designated  idle 
speed  only/no  wake; 

(B)  Within  100  yards  of  navigational 
aids  indicating  emergent  or  shallow 
reefs  (international  diamond  warning 
symbol); 

(C)  Within  100  feet  of  the  red  and 
white  "divers  down"  flag  (or  the  blue 
and  white  "alpha"  flag  in  Federal 
waters); 

(D)  Within  100  yards  of  residential 
shorelines;  or 

(E)  Within  100  yards  of  stationary 
vessels. 

(iv)  Operating  a  vessel  in  such  a 
manner  as  to  injure  or  take  wading, 
roosting,  or  nesting  birds  or  marine 
mammals. 

(v)  Operating  a  vessel  in  a  manner 
which  endangers  life,  limb,  marine 
resources,  or  property. 

(6)  Conduct  of  diving/ snorkeling 
without  flag.  Diving  or  snorkeling 
without  flying  in  a  conspicuous  manner 
the  red  and  white  "divers  down"  flag 
(or  the  blue  and  white  "alpha"  flag  in 
Federal  waters). 

(7)  Release  of  exotic  species. 
Introducing  or  releasing  an  exotic 
species  of  plant,  invertebrate,  fish, 
amphibian,  or  mammals  into  the 
Sanctuary. 

(8)  Damage  or  removal  of  markers. 
Marking,  defacing,  or  damaging  in  any 


way  or  displacing,  removing,  or 
tampering  with  any  official  signs, 
notices,  or  placards,  whether  temporary 
or  permanent,  or  with  any  navigational 
aids,  monuments,  stakes,  posts,  mooring 
buoys,  boundary  buoys,  trap  buoys,  or 
scientific  equipment. 

(9)  h4ovement  of.  removal  of,  injury  to. 
or  possession  of  Sanctuary  historical 
resources.  Moving,  removing,  injuring, 
or  possessing,  or  attempting  to  move, 
remove,  injure,  or  possess,  a  Sanctuary 
historical  resource. 

(10)  Take  or  possession  of  protected 
wildlife.  Taking  any  marine  mammal, 
sea  turtle,  or  seabird  in  or  above  the 
Sanctuary,  except  as  authorized  by  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C.  1361  et 
seq.,  the  Endangered  Species  Act,  as 
amended.  (ESA),  16  U.S.C.  1531  et  seq.. 
and  the  Migratory  Bird  Treaty  Act,  as 
amended,  (MBTA)  16  U.S.C.  703  et  seq. 

(11)  Possession  or  use  of  explosives  or 
electrical  charges.  Possessing,  or  using 
explosives,  except  powerheads,  or 
releasing  electrical  charges  within  the 
Sanctuary. 

(12)  Harvest  or  possession  of  marine 
life  species.  Harvesting,  possessing,  or 
landing  any  marine  life  species,  or  part 
thereof,  within  the  Sanctuary,  except  in 
accordance  with  rules  46—42.001 
through  46-42.003,  46-42.0035,  and  46- 
42.004  through  46-42.007,  and 
46.42.009  of  the  Florida  Administrative 
Code,  reproduced  in  Appendix  VIII  to 
this  subpart,  and  such  rules  shall  apply 
mutatis  mutandis  (with  necessary 
editorial  changes)  to  all  Federal  and 
State  waters  within  the  Sanctuary. 

(13)  Interference  with  law 
enforcement.  Interfering  with, 
obstructing,  delaying  or  preventing  an 
investigation,  search,  seiziu^,  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the 
Acts  or  any  regulation  or  permit  issued 
under  the  Acts. 

(b)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §  922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by, 
and  conducted  in  accordance  with  the 
scope,  purpose,  terms,  and  conditions 
of,  a  National  Marine  Sanctuary  permit 
issued  pursuant  to  §922.166. 

(c)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specificailly  authorized  by  a 
valid  Federal,  State,  or  local  lease, 
permit,  license,  approval,  or  other 
authorization  in  existence  on  the 
effective  date  of  these  regulations,  or  by 
any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 


of  these  regulations,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  §922.167  and  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  by 
the  Director  as  a  condition  of 
certification  as  he  or  she  deems 
reasonably  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(d)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by 
any  valid  Federal,  State,  or  local  lease, 
permit,  license,  approval,  or  other 
authorization  issued  after  the  effective 
date  of  these  regulations,  provided  that 
the  applicant  complies  with  §  922.168, 
the  Director  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  deems  reasonably  necessary 
to  protect  Sanctuary  resources  and 
qualities.  Amendments,  renewals  and 
extensions  of  authorizations  in 
existence  on  the  effective  date  of  these 
regulations  constitute  authorizations 
issued  after  the  effective  date  of  these 
regulations. 

(e)  (1)  All  military  activities  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practical  any 
adverse  impacts  on  Sanctuary  resources 
and  qualities.  The  prohibitions  in 
paragraph  (a)  of  this  section  and 
§  922.164  do  not  apply  to  existing 
classes  of  military  activities  which  were 
conducted  prior  to  the  effective  date  of 
these  regulations,  as  identified  in  the 
Environmental  Impact  Statement  and 
Management  Plan  for  the  Sanctuary. 
New  military  activities  in  the  Sanctuary 
are  allowed  and  may  be  exempted  from 
the  prohibitions  in  paragraph  (a)  of  this 
section  and  in  §922.164  by  the  Director 
after  consultation  between  the  Director 
and  the  Department  of  Defense  pursuant 
to  section  304(d)  of  the  NMSA.  When  a 
military  activity  is  modified  such  that  it 
is  likely  to  destroy,  cause  the  loss  of,  or 
injure  a  Sanctuary  resource  or  quality  in 
a  manner  significantly  greater  than  was 
considered  in  a  previous  consultation 
under  section  304(d)  of  the  NMSA,  or  it 
is  likely  to  destroy,  cause  the  loss  of.  or 
injure  a  Sanctuary  resource  or  quality 
not  previously  considered  in  a  previous 
consultation  under  section  304(d)  of  the 
NMSA,  the  activity  is  considered  a  new 
activity  for  purposes  of  this  paragraph. 
If  it  is  determined  that  an  activity  may 
be  carried  out.  such  activity  shall  be 
carried  out  in  a  manner  tl^at  avoids  to 
the  maximum  extent  practical  any 
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adverse  .impact  on  Sanctuary  resources 
and  qualities. 

(2)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  cognizant  component  shall  promptly 
coordinate  with  the  Director  for  the 
purpose  of  taking  appropriate  actions  to 
prevent,  respond  to  or  mitigate  the  harm 
and,  if  possible,  restore  or  replace  the 
Sanctuary  resource  or  quality. 

(f)  The  prohibitions  contained  in 
paragraph  (a)(5)  of  this  section  do  not 
apply  to  Federal,  State  and  local  officers 
while  performing  enforcement  duties 
and/or  responding  to  emergencies  that 
threaten  life,  property,  or  the 
environment  in  their  official  capacity. 

(g)  Notwithstanding  paragraph  (b)  of 
this  section  and  paragraph  (a)  of 
§922.168,  in  no  event  may  the  Director 
issue  a  permit  under  §  922.166 
authorizing,  or  otherwise  approve,  the 
exploration  for,  leasing,  development,  or 
production  of  minerals  or  hydrocarbons 
within  the  Sanctuary,  the  disposal  of 
dredged  material  within  the  Sanctuary 
other  than  in  connection  with  beach 
renourishment  or  Sanctuary  restoration 
projects,  or  the  discharge  of  untreated  or 
primary  treated  sewage  (except  by  a 
certification,  pursuant  to  §922.167,  of  a 
valid  authorization  in  existence  on  the 
effective  date  of  these  regulations),  and 
any  purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  these  regulations  for  any  of  these 
activities  within  the  Sanctuary  shall  be 
invalid. 

(h)  Any  amendment  to  these 
regulations  shall  not  take  effect  in 
Florida  State  waters  until  approved  by 
the  Board  of  Trustees  of  the  internal 
Improvement  Trust  Fund  of  the  State  of 
Florida.  Any  fishery  regulations  in  the 
Sanctuary  shall  not  take  effect  in  Florida 
State  waters  until  established  by  the 
Florida  MaririP  Fi'shprips  ("nmrni^cinn 

§922  164     Additional  activity  regulations 
by  Sanctuary  area 

in  aadiuon  lo  ine  prohibitions  set 
forth  in  §922.163,  which  apply 
throughout  the  Sanctuary,  the  following 
regulations  apply  with  respect  to 
activities  conducted  within  the 
Sanctuary  areas  described  in  this 
section  and  in  Appendix  (D)  through 
(VII)  to  this  subpart.  Activities  located 
within  two  or  more  overlapping 
Sanctuary  areas  are  concurrently  subject 
to  the  regulations  applicable  to  each 
overlapping  area. 

(a)  Areas  To  Be  Avoided.  Operating  a 
tank  vessel  or  a  vessel  greater  than  50 
meters  in  registered  length  is  prohibited 


in  all  areai*  to  be  avoided,  except  if  such 
vessel  is  a  public  vessel  and  its 
operation  is  essential  for  national 
defense,  law  enforcement,  or  responses 
to  emergencies  that  threaten  life, 
property,  or  the  environment.  Appendix 
VII  to  this  subpart  sets  forth  the 
geora^phic  coordinates  of  these  areas. 

(h)  Existing  Management  Areas. — (1) 
Key  Largo  and  Looe  Key  Management 
Areas.  The  following  activities  are 
prohibited  within  the  Key  Largo  and 
Looe  Key  Management  Areas  (also 
known  as  the  Key  Largo  and  Looe  Key 
National  Marine  Sanctuaries)  described 
in  Appendix  II  to  this  subpart: 

(i)  Removing,  taking,  damaging, 
harmfully  distiuting,  breaking,  cutting, 
spearing  or  similarly  injuring  any  coral 
or  other  marine  invertebrate,  or  any 
plant,  soil,  rock,  or  other  material, 
except  commercial  taking  of  spiny 
lobster  and  stone  crab  by  trap  and 
recreational  taking  of  spiny  lobster  by 
hand  or  by  hand  gear  which  is 
consistent  with  these  regiilations  and 
the  applicable  regulations  implementing 
the  applicable  Fishery  Management 
Plan. 

(ii)  Taking  any  tropical  fish. 

(iii)  Fishing  with  wire  fish  traps, 
bottom  trawls,  dredges,  fish  sleds,  or 
similar  vessel-towed  or  anchored 
bottom  fishing  gear  or  nets. 

(iv)  Fishing  with,  carrying  or 
possessing,  except  while  passing 
through  without  interruption  or  for  law 
enforcement  purposes:  pole  spears,  air 
rifles,  bows  and  arrows,  slings, 
Hawaiian  slings,  rubber  powered 
arbaletes,  pneumatic  and  spring-loaded 
guns  or  similar  devices  known  as 
speaigims. 

(2)  Great  White  Heron  and  Key  West 
National  Wildlife  Refuge  Management 
Areas.  Operating  a  personal  watercraft, 
operating  an  airboat,  or  water  skiing 
except  within  Township  66  South, 
Range  29  East,  Sections  5,  11, 12  and  14; 
Township  66  South,  Range  28  East, 
Section  2;  Township  67  South,  Range  26 
East,  Sections  16  and  20,  all  Tallahassee 
Meridian,  are  prohibited  within  the 
marine  portions  of  the  Great  White 
Heron  and  Key  West  National  Wildlife 
Refuge  Management  Areas  described  in 
Appendix  II  to  this  subpart. 

(c)  Wildlife  Management  Areas.  (1) 
Marine  portions  of  the  Wildlife 
Management  Areas  listed  in  Appendix 
ni  to  this  subpart  or  portions  thereof 
may  be  designated  "idle  speed  only/no- 
wake,"  "no-motor"  or  "no-access 
buffer"  zones  or  "closed".  The  Director, 
in  cooperation  with  other  Federal,  State, 
or  local  resource  management 
authorities,  as  appropriate,  shall  post 
signs  conspicuously,  using  mounting 
posts,  buoys,  or  other  means  according 


to  location  and  purpose,  at  appropriate 
intervals  and  locations,  clearly 
delineating  an  area  as  an  "idle  speed 
only/no  wake",  a  "no-motor",  or  a  "no- 
access  buffer"  zone  or  as  "closed",  and. 
allowing  instant,  long-range  recognition 
by  boaters.  Such  signs  shall  display  the 
official  logo  of  the  Sanctuary. 

(2)  The  following  activities  are 
prohibited  within  the  marine  portions  of 
the  Wildlife  Management  Areas  listed  in 
Appendix  III  to  this  subpart: 

(i)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated 
an  "idle  speed  only/no  wake"  zone  in 
Appendix  III  to  this  subpart,  operating 
a  vessel  at  a  speed  greater  that  idle 
speed  only/no  wake. 

(ii)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated  a 
"no-motor"  zone  in  Appendix  IH  to  this 
subpart,  using^  internal  combustion 
motors  or  engines  for  any  purposes.  A 
vessel  with  an  internal  combustion 
motor  or  engine  may  access  a  "no- 
motor"  zone  only  through  the  use  of  a 
push  pole,  paddle,  sail,  electric  motor  or 
similar  means  of  propulsion. 

(iii)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated  a 
"no-access  buffer"  zone  in  Appendix  HI 
of  this  subpart,  entering  the  area  by 
vessel. 

(iv)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated 
as  closed  in  Appendix  III  of  this 
subpart,  entering  or  using  the  area. 

(3)  The  Director  shall  coordinate  with 
other  Federal,  State,  or  local  resoxut:e 
management  authorities,  as  appropriate, 
in  the  establishment  and  enforcement  of 
access  restrictions  described  in 
paragraph  (c)(2)  (i)-{iv)  of  this  section  in 
the  marine  portions  of  Wildlife 
Management  Areas. 

(4)  The  Director  may  modify  the 
number  and  location  of  access 
restrictions  described  in  paragraph  (c)(2) 
(i)-{iv)  of  this  section  within  the  marine 
portions  of  a  Wildlife  Management  Area 
if  the  Director  finds  that  such  action  is 
reasonably  necessary  to  minimize 
disturbances  to  Sanctuary  wildlife,  or  to 
ensiu^  protection  and  preservation  of 
Sanctuary  wildlife  consistent  with  the 
piuposes  of  the  Sanctuary  designation 
and  other  applicable  law  governing  the 
protection  and  preservation  of  wildlife 
resources  in  the  Sanctuary.  The  Director 
will  effect  such  modification  by: 

(i)  Publishing  in  the  Federal  Register. 
after  notice  and  an  opportunity  for 
public  comments  in  accordance,  an 
amendment  to  the  list  of  such  areas  set 
forth  in  Appendix  III  to  this  subpart, 
and  a  notice  regarding  the  time  and 
place  where  maps  depicting  the  precise 
locations  of  such  restrictions  will  be 
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made  available  for  public  inspection, 

and 

(ii)  Posting  official  signs  delineating 
such  restrictions  in  accordance  with 
paragraph  {c)(l)  of  this  section. 

[A]Ecological  Reserves  and  Sanctuary 
Preservation  Areas.  (1)  The  following 
activities  are  prohibited  within  the 
Ecological  Reserves  described  in 
Appendix  IV  to  this  subpart,  and  within 
the  Sanctuary  Preservation  Areas, 
described  in  Appendix  V  to  this 
subpart: 

(i)  Discharging  or  depositing  any 
material  or  other  matter  except  cooling 
water  or  engine  exhaust. 

(ii)  Possessing,  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  invertebrate, 
fish,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism,  including 
shells,  or  attempting  any  of  these 
activities.  However,  fish,  invertebrates, 
and  mfuine  plants  may  be  possessed 
aboard  a  vessel  in  an  Ecological  Reserve 
or  Sanctuary  Preservation  Area, 
provided  such  resources  can  be  shown 
not  to  have  been  harvested  within, 
removed  from,  or  taken  within,  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area,  as  applicable,  by 
being  stowed  in  a  cabin,  locker,  or 
similar  storage  area  prior  to  entering  and 
during  transit  through  such  reserves  or 
areas,  provided  further  that  in  an 
Ecological  Reserve  or  Sanctuary 
Preservation  Area  located  in  Florida 
State  waters,  such  vessel  is  in 
continuous  transit  through  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area. 

(iii)  Except  for  catch  and  release 
fishing  by  trolling  in  the  Conch  Reef, 
Alligator  Reef,  Sombrero  Reef,  and  Sand 
Key  SPAs,  fishing  by  any  means. 
However,  gear  capable  of  harvesting  fish 
may  be  aboard  a  vessel  in  an  Ecological 
Reserve  or  Sanctuary  Preservation  Area, 
provided  such  gear  is  not  available  for 
immediate  use  when  entering  and 
during  transit  through  such  Ecological 
Reserve  or  Sanctuary  Preservation  Area, 
and  no  presumption  of  fishing  activity 
shall  be  drawn  therefrom. 

(iv)  Touching  living  or  dead  coral, 
including  but  not  limited  to,  standing 
on  a  living  or  dead  coral  formation. 

(v)  Placing  any  anchor  in  a  way  that 
allows  the  anchor  or  any  portion  of  the 
anchor  apparatus  (including  the  anchor, 
chain  or  rope)  to  touch  living  or  dead 
coral,  or  any  attached  organism.  When 
anchoring  dive  boats,  the  first  diver 
down  must  inspect  the  anchor  to  ensure 
that  it  is  not  touching  living  or  dead 
coral,  and  will  not  shift  in  such  a  way 
as  to  touch  such  coral  or  other  attached 
organisms.  No  further  diving  shall  take 


place  until  the  anchor  is  placed  in 
accordance  with  these  requirements, 
(vi)  Anchoring  instead  of  mooring 
when  a  mooring  buoy  is  available  or 
anchoring  in  other  than  a  designated 
anchoring  area  when  such  areas  have 
been  designated  and  are  available, 
(vii)  Except  for  passage  without 
interruption  through  the  area,  for  law 
enforcement  purposes,  or  for  purposes 
of  monitoring  pursuant  to  paragraph 
(d)(2)  of  this  section,  violating  a 
temporary  access  restriction  imposed  by 
the  Director  pursuant  to  paragraph  (d)(2) 
of  this  section. 

(2)  The  Director  may  temporarily 
restrict  access  to  any  portion  of  any 
Sanctuary  Preservation  Area  or 
Ecological  Reserve  if  the  Director,  on  the 
basis  of  the  best  available  data, 
information  and  studies,  determines 
that  a  concentration  of  use  appears  to  be 
causing  or  contributing  to  significant 
degradation  of  the  living  resources  of 
the  area  and  that  such  action  is 
reasonably  necessary  to  allow  for 
recovery  of  the  living  resources  of  such 
area.  The  Director  will  provide  for 
continuous  monitoring  of  the  area 
during  the  pendency  of  the  restriction. 
The  Director  will  provide  public  notice 
of  the  restriction  by  publishing  a  notice 
in  the  Federal  Register,  and  by  such 
other  means  as  the  Director  may  deem 
appropriate.  The  Director  may  only 
restrict  access  to  an  area  for  a  period  of 
60  days,  with  one  additional  60  day 
renewal.  The  Director  may  restrict 
access  to  an  area  for  a  longer  period 
pursuant  to  a  notice  and  opportunity  for 
public  comment  rulemaking  under  the 
Administrative  Procedure  Act.  Such 
restriction  will  be  kept  to  the  minimum 
amoimt  of  area  necessary  to  achieve  the 
purposes  thereof. 

(e)  Special-use  Areas.  (1)  The  Director 
may  set  aside  discrete  areas  of  the 
Sanctuary  as  Special-use  Areas,  and,  by 
designation  pursuant  to  this  paragraph, 
impose  the  access  and  use  restrictions 
specified  in  paragraph  (e)(3)  of  this 
section.  Special-use  Areas  are  described 
in  Appendix  VI  to  this  subpart,  in 
accordance  with  the  following 
designations  and  corresponding 
objectives: 

(i)  "Recovery  area"  to  provide  for  the 
recovery  of  Sanctuary  resources  from 
degradation  or  other  injury  attributable 
to  human  uses; 

(ii)  "Restoration  area"  to  provide  for 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources; 

(iii)  "Research-only  area"  to  provide 
for  scientific  research  or  education 
relating  to  protection  and  management, 
through  the  issuance  of  a  Sanctuary 
General  permit  for  research  pursuant  to 
§  922.166  of  these  regulations:  and 


livj    hacilitated-use  area"  to  provide 
for  the  prevention  of  use  or  user 
conflicts  or  the  facilitation  of  access  and 
use,  or  to  promote  public  use  and 
understanding,  of  Sanctuary  resources 
through  the  issuance  of  special-use 
permits. 

(2)  A  Special-use  Area  shall  be  no 
larger  than  the  size  the  Director  deems 
reasonably  necessary  to  accomplish  the 
applicable  objective. 

(3)  Persons  conducting  activities 
within  any  Special-use  Area  shall 
comply  with  the  access  and  use 
restrictions  specified  in  this  paragraph 
and  made  applicable  to  such  area  by 
means  of  its  designation  as  a  "recovery 
area,"  "restoration  area,"  "research-only 
area,"  or  "facilitated-use  area."  Except 
for  passage  without  interruption 
through  the  area  or  for  law  enforcement 
purposes,  no  person  may  enter  a 
Special-use  Area  except  to  conduct  or 
cause  to  be  conducted  the  following 
activities: 

(i)  in  such  area  designated  as  a 
"recovery  area"  or  a  "restoration  area", 
habitat  manipulation  related  to 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources,  or 
activities  reasonably  necessary  to 
monitor  recovery  of  degraded  or 
otherwise  injured  Sanctuary  resources; 

(ii)  in  such  area  designated  as  a 
"research  only  area",  scientific  research 
or  educational  use  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of  a  valid  National 
Marine  Sanctuary  General  or  Historical 
Resources  permit,  or 

(iii)  in  such  area  designated  as  a 
"facilitated-use  area",  activities 
specified  by  the  Director  or  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms,  and  conditions  of  a  valid  Special- 
use  permit. 

(4)(i)  The  Director  may  modify  the 
number  of,  location  of,  or  designations 
applicable  to.  Special-use  Areas  by 
publishing  in  the  Federal  Register,  after 
notice  and  an  opportunity  for  public 
comment  in  accordance  with  the 
Administrative  Procedure  Act,  an 
amendment  to  Appendix  VI  to  this 
subpart,  except  that,  with  respect  to 
such  areas  designated  as  a  "recovery 
area,"  "restoration  area,"  or  "research 
only  area,"  the  Director  may  modify  the 
number  of,  location  of,  or  designation 
applicable  to.  such  areas  by  publishing 
a  notice  of  such  action  in  the  Federal 
Register  if  the  Director  determines  that 
immediate  action  is  reasonably 
necessary  to: 

(A)  Prevent  significant  injury  to 
Sanctuary  resources  where 
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circumstances  create  an  imminent  risk 
to  such  resources; 

(B)  Initiate  restoration  activity  where 
a  delay  in  time  would  significanUy 
impair  the  ability  of  such  restoration 
activity  to  succeed; 

(CI  Initiate  research  activity  where  an 
unforeseen  natural  event  produces  an 
opportunity  for  scientific  research  that 
may  be  lost  if  research  is  not  initiated 
immediately. 

(ii)  If  the  Director  determines  that  a 
notice  of  modification  must  be 
promulgated  immediately  in  accordance 
with  paragraph  (e)(4){i)  of  this  section, 
the  Director  will,  as  part  of  the  same 
notice,  invite  public  comment  and 
specify  that  comments  will  be  received 
for  15  days  after  the  effective  date  of  the 
notice.  As  soon  as  practicable  after  the 
end  of  the  comment  period,  the  Director 
will  either  rescind,  modify  or  allow  the 
modification  to  remain  unchane»»'^ 
through  notice  in  the  Federal  Keuisier. 

(f)  AdditionaLWildlife  Management 
Areas,  Ecological  Reserves,  Sanctuary 
Preservation  Areas,  or  Special-use 
Areas,  and  additional  restrictions  in 
such  areas,  shall  not  take  effect  in 
Florida  State  waters  unless  first 
approved  by  the  Board  of  Trustees  of  the 
Internal  Improvement  Trust  Fund  of  the 
State  of  Florida. 

§922.165    Emergency  requiations. 

Where  necessd. ,  i^  j;;i,.cnt  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss,  or  injury,  any 
and  all  activities  are  subject  to 
immediate  temporary  regvdation, 
including  prohibition.  Emergency 
regulations  shall  not  take  effect  in 
Florida  territorial  waters  until  approved 
by  the  Governor  of  the  State  of  Florida. 
Any  temporary  regulation  may  be  in 
effect  for  up  to  60  days,  with  one  60-day 
extension.  Additional  or  extended 
action  will  require  notice  and  conunent 
rulemaking  under  the  Administrative 
Procedure  Act,  notice  in  local 
newspapers,  notice  to  Mariners,  and 
press  releases. 

§922  166     Permits-Application 

ijroceou^s  and  issuance  criteria 

(a)  National  Marine  Sanctuary  General 
Permit. — (1)  A  person  may  conduct  an 
activity  prohibited  by  §§  922.163  or 
922.164,  other  than  an  activity  involving 
the  survey/inventory,  research/recovery, 
or  deaccession/transfer  of  Sanctuary 
historical  resources,  if  such  activity  is 
sp)ecifically  authorized  by,  and  provided 
such  activity  is  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of,  a  National 


Marine  Sanctuary  General  permit  issued 
under  this  paragraph  (a). 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  General  permit 
under  this  paragraph  (a),  subject  to  such 
terms  and  conditions  as  he  or  she  deems 
appropriate,  if  the  Director  finds  that  the 
activity  will: 

(i)  Further  research  or  monitoring 
related  to  Sanctuary  resources  and 
qualities; 

(ii)  Further  the  educational  value  of 
the  Sanctuary; 

(iii)  Further  the  natiu^  or  historical 
resource  value  of  the  Sanctuary; 

(iv)  Further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  a  recent  air  or  marine 
casualty; 

(v)  Assist  in  managing  the  Sanctuary; 
or 

(vi)  Otherwise  further  Sanctuary 
purposes,  including  facilitating  multiple 
use  of  the  Sanctuary,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection. 

(3)  The  Director  shall  not  issue  a 
General  permit  under  this  paragraph  (a), 
unless  the  Director  also  finds  that: 

(i)  The  applicant  is  professionally 
qualified  to  conduct  and  complete  the 
proposed  activity; 

(ii)  The  applicant  has  adequate 
financial  resources  available  to  conduct 
and  complete  the  proposed  activity; 

(iii)  The  duration  of  the  proposed 
activity  is  no  longer  than  necessary  to 
achieve  its  stated  purpose; 

(iv)  The  methods  and  procedures 
proposed  by  the  applicant  are 
appropriate  to  achieve  the  proposed 
activity's  goals  in  relation  to  the 
activity's  impacts  on  Sanctuary 
resources  and  qualities; 

(v)  The  proposed  activity  will  be 
conducted  in  a  manner  compatible  with 
the  primary  objective  of  protection  of 
Sanctuary  resources  and  qualities, 
considering  the  extent  to  which  the 
conduct  of  the  activity  may  diminish  or 
enhance  Sanctuary  resoiux:es  and 
qualities,  any  indirect,  secondary  or 
cumulative  effects  of  the  activity,  and 
the  duration  of  such  effects; 

(vi)  It  is  necessary  to  conduct  the 
proposed  activity  within  the  Sanctuary 
to  achieve  its  purposes;  and 

(vii)  The  reasonably  expected  end 
value  of  the  activity  to  the  furtherance 
of  Sanctuary  goals  and  purposes 
outweighs  any  potential  adverse 
impacts  on  Sanctuary  resources  and 
qualities  from  the  conduct  of  the 
activity. 

(4)  For  activities  proposed  to  be 
conducted  within  any  of  the  areas 
described  in  §922.164  (b)-(e),  the 
Director  shall  not  issue  a  permit  unless 
he  or  she  further  finds  that  such 


activities  will  further  and  are  consistent 
with  the  purposes  for  which  such  area 
was  established,  as  described  in 
§§  922.162  and  922.164  and  in  the 
management  plan  for  the  Sanctuary. 

(b)  National  Marine  Sanctuary 
Survey /Inventory  of  Historical 
Resources  Permit.  (1)  A  person  may 
conduct  an  activity  prohibited  by 
§§922.163  or  922.164  involving  the 
survey/inventory  of  Sanctuary  historical 
resources  if  such  activity  is  specifically 
authorized  by,  and  is  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of,  a  Survey/ 
Inventory  of  Historical  Resources  permit 
issued  under  this  paragraph  (b).  Such 
permit  is  not  required  if  such  survey/ 
inventory  activity  does  not  involve  any 
activity  prohibited  by  §§922.163  or 
922.164.  Thus,  siu^ey/inventory 
activities  that  are  non-intrusive,  do  not 
include  any  excavation,  removal,  or 
recovery  of  historical  resources,  and  do 
not  result  in  destruction  of,  loss  of,  or 
injury  to  Sanctuary  resources  or 
qualities  do  not  require  a  permit. 
However,  if  a  survey/inventory  activity 
will  involve  test  excavations  or  removal 
of  artifacts  or  materials  for  evaluative 
purposes,  a  Survey/Inventory  of 
Historical  Resources  permit  is  required. 
Regardless  of  whether  a  Survey/ 
Inventory  permit  is  required,  a  person 
may  request  such  jjermit.  Persons  who 
have  demonstrated  their  professional 
abilities  under  a  Survey/Inventory 
permit  will  be  given  preference  over 
other  persons  in  consideration  of  the 
issuance  of  a  Research/Recovery  permit. 
While  a  Survey/Inventory  permit  does 
not  grant  any  rights  with  regards  to 
areas  subject  to  pre-existing  rights  of 
access  which  are  still  valid,  once  a 
permit  is  issued  for  an  area,  other 
survey/inventory  permits  will  not  be 
issued  for  the  same  area  during  the 
period  for  which  the  permit  is  valid. 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Survey/ 
Inventory  permit  under  this  paragraph 
(b),  subject  to  such  terms  and  conditions 
as  he  or  she  deems  appropriate,  if  the 
Director  finds  that  such  activity: 

(i)  Satisfies  the  requirements  for  a 
permit  issued  under  paragraph  (a)(3)  of 
this  section; 

(ii)  Either  will  be  non-intrusive,  not 
include  any  excavation,  removal,  or 
recovery  of  historical  resources,  and  not 
result  in  destruction  of,  loss  of,  or  injury 
to  Sanctuary  resources  or  qualities,  or  if 
intrusive,  will  involve  no  more  than  the 
minimum  manual  alteration  of  the 
seabed  and/or  the  removal  of  artifacts  or 
other  material  necessary  for  evaluative 
purposes  and  will  cause  no  significant 
adverse  impacts  on  Sanctuary  resources 
or  qualities;  and 
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(iii)  That  such  activity  will  be 
conducted  in  accordance  with  all 
requirements  of  the  Programmatic 
Agreement  for  the  Management  of 
Submerged  Cultural  Resources  in  the 
Florida  Keys  National  Mtirine  Sanctuary 
among  NOAA,  the  Advisory  Council  on 
Historic  Preservation,  and  the  State  of 
Florida  (hereinafter  SCR  Agreement), 
and  that  such  permit  issuance  is  in 
accordance  with  such  SCR  Agreement. 
Copies  of  the  SCR  Agreement  may  also 
be  examined  at,  and  obtained  from,  the 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway,  12th  floor.  Silver  Spring,  MD 
20910;  or  from  the  Florida  Keys 
National  Marine  Sjmctuary  Office,  P.O. 
Box  500368,  Marathon.  FL  33050. 
(c)  National  Marine  Sanctuary 
Research/Recovery  of  Sanctuary 
Historical  Resources  Permit.  (1)  A 
person  may  conduct  any  activity 
prohibited  by  §§  922.163  or  922.164 
involving  the  research/recovery  of 
Sanctuary  historical  resources  if  such 
activity  is  specifically  authorized  by, 
and  is  conducted  in  accordance  with  the 
scope,  purpose,  tenns  and  conditions  of, 
a  Research/ Recovery  of  Historical 
Resources  permit  issued  under  this 
paragraph  (c). 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Research/ 
Recovery  of  Aistorical  Resources  permit, 
under  this  paragraph  (c),  and  subject  to 
such  terms  and  conditions  as  he  or  she 
deems  appropriate,  if  the  Director  finds 
that: 

(i)  Such  activity  satisfies  the 
requirements  for  a  permit  issued  under 
paragraph  (a)(3)  of  this  section; 

(ii)  The  recovery  of  the  resource  is  in 
the  public  interest  as  described  in  the 
SCR  Apeement; 

(iii)  Recovery  of  the  resource  is  part 
of  research  to  preserve  historic 
information  for  public  use;  and 

(iv)  Recovery  of  the  resource  is 
necessary  or  appropriate  to  protect  the 
resource,  preserve  historical 
information,  and/or  further  the  policies 
and  purposes  of  the  NMSA  and  the 
FKNMSPA.  and  that  such  permit 
issuance  is  in  accordance  with,  and  that 
the  activity  will  be  conducted  in 
accordance  with,  all  requirements  of  the 
SCR  Agreement. 

(d)  National  tAarine  Sanctuary 
Special-use  Permit.  (1)  A  person  may 
conduct  any  commercial  or  concession- 
type  activity  prohibited  by  §§  922.163  or 
922.164,  if  such  activity  is  specifically 
authorized  by,  and  is  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of,  a  Special-use 


permit  issued  under  this  parugrdpn  i.uj. 
A  Special-use  permit  is  required  for  the 
deaccession/transfer  of  Sanctuary 
historical  resources. 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Special-use 
permit  in  accordance  with  this 
paragraph  (d).  and  subject  to  such  terms 
and  conditions  as  he  or  she  deems 
appropriate  and  the  mandatory  terms 
and  conditions  of  section  310  of  the 
NMSA.  if  the  Director  finds  that 
issuance  of  such  permit  is  reasonably 
necessary  to:  establish  conditions  of 
access  to  and  use  of  any  Sanctuary 
resource;  or  promote  public  use  and 
understanding  of  any  Sanctuary 
resources.  No  permit  may  be  issued 
unless  the  activity  is  compatible  with 
the  purposes  for  which  the  Sanctuary 
was  designated  and  can  be  conducted  in 
a  manner  that  does  not  destroy,  cause 
the  loss  of.  or  injure  any  Sanctuary 
resource,  and  if  for  the  deaccession/ 
transfer  of  Sanctuary  Historical 
Resources,  unless  such  permit  issuance 
is  in  accordance  with,  and  that  the 
activity  will  be  conducted  in  accordance 
with,  all  requirements  of  the  SCR 
Agreement. 

(3)  The  Director  may  assess  and 
collect  fees  for  the  conduct  of  any 
activity  authorized  by  a  Special-use 
permit  issued  pursuant  to  this 
paragraph  (d).  No  Special-use  permit 
shall  be  effective  until  all  assessed  fees 
are  paid,  unless  otherwise  provided  by 
the  Director  by  a  fee  schedule  set  forth 
as  a  permit  condition.  In  assessing  a  fee, 
the  Director  shall  include: 

(i)  All  costs  incurred,  or  expected  to 
be  incurred,  in  reviewing  and 
processing  the  permit  application, 
including,  but  not  limited  to.  costs  for: 

(A)  Number  of  persoimel; 

(B)  Personnel  hours; 

(C)  Equipment; 

(D)  Biological  assessments; 

(E)  CopyiBg;  and 

(F)  Overhead  directly  related  to 
reviewing  and  processing  the  permit 
application; 

(ii)  All  costs  incurred,  or  expected  to 
be  incurred,  as  a  direct  result  of  the 
conduct  of  the  activity  for  which  the 
Special-use  permit  is  being  issued, 
including,  but  not  limited  to: 

(A)  The  cost  of  monitoring  the 
conduct  both  during  the  activity  and 
after  the  activity  is  completed  in  order 
to  assess  the  impacts  to  Sanctuary 
resources  and  qualities; 

(B)  The  use  of  an  official  NOAA 
observer,  including  travel  and  expenses 
and  personnel  hours;  and 

(C)  Overhead  costs  directly  related  to 
the  permitted  activity;  and 

(iii)  An  amount  which  represents  the 
fair  market  value  of  the  use  of  the 


Sanctuary  resource  and  a  reasonable 
return  to  the  United  States  Goverimient. 
(4)  Nothing  in  this  paragraph  (d)  shall 
be  considered  to  require  a  person  to 
obtain  a  permit  under  this  paragraph  for 
the  conduct  of  any  fishing  activities 

within  the  Sanctuai^- 

(e)  Applications.  (\)  Applications  for 
permits  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuary  Superintendent,  Florida  Keys 
National  Marine  Sanctuary,  P.O.  Box 
500368.  Marathon.  FL  33050.  All 
applications  must  include: 

(i)  A  detailed  description  of  the 
proposed  activity  including  a  timetable 
for  completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed; 

(ii)  The  qualifications  and  experience 
of  all  personnel; 

(iii)  The  financial  resources  available 
to  the  applicant  to  conduct  and 
complete  the  proposed  activity; 
(iv)  A  statement  as  to  vvhy  it  is 
necessary  to  conduct  the  activity  within 
the  Sanctuary; 

(v)  The  potential  impacts  of  the 
activity,  if  any.  on  Sanctuary  resources 
and  qualities; 

(vi)  The  benefit  to  be  derived  from  the 
activity;  and 

(vii)  Such  other  information  as  the 
Director  may  request  depending  on  the 
type  of  activity.  Copies  of  all  other 
required  licenses,  permits,  approvals,  or 
other  authorizations  must  be  attached  to 
the  application. 

(2)  Upon  receipt  of  an  application,  the 
Director  may  request  such  additional 
information  from  the  applicant  as  he  or 
she  deems  reasonably  necessary  to  act 
on  the  application  and  may  seek  the 
views  of  any  persons.  The  Director  may 
require  a  site  visit  as  part  of  the  permit 
evaluation.  Unless  otherwise  specified, 
the  information  requested  must  be 
received  by  the  Director  within  30  days 
of  the  postmark  date  of  the  request. 
Failure  to  provide  such  additional 
information  on  a  timely  basis  may  be 
deemed  by  the  Director  to  constitute 
abandonment  or  withdrawal  of  the 
permit  application. 

(f)  A  permit  may  be  issued  for  a 
period  not  exceeding  five  years.  All 
permits  will  be  reviewed  annually  to 
determine  the  permittee's  compliance 
with  permit  scope,  purpose,  terms  and 
conditions  and  progress  toward 
reaching  the  stated  goals  and 
appropriate  action  taken  under 
paragraph  (g)  of  this  section  if 
warranted.  A  permittee  may  request 
permit  renewal  pursuant  to  the  same 
procedures  for  applying  for  a  new 
permit.  Upon  the  permittee's  request  for 
renewal,  tlhe  Director  shall  review  all 
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reports  submitted  by  the  permittee  as 
required  by  the  permit  conditions.  In 
order  to  renew  the  permit,  the  Director 
must  find  that  the: 

(1)  Activity  will  continue  to  further 
the  purposes  for  which  the  Sanctuary 
was  designated  in  accordance  with  the 
criteria  applicable  to  the  initial  issuance 
of  the  permit; 

(2)  Permittee  has  at  no  time  violated 
the  permit,  or  these  regulations;  and 

(3)  The  activity  has  not  resulted  in 
any  unforeseen  adverse  impacts  to 
Sanctuary  resources  or  qualities. 

(g)  The  Director  may  amend,  suspend, 
or  revoke  a  permit  for  good  cause.  The 
Director  may  deny  a  permit  application, 
in  whole  or  in  part,  if  it  is  determined 
that  the  permittee  or  applicant  has  acted 
in  violation  of  a  previous  permit,  of 
these  regulations,  of  the  NMSA  or 
FKNMSPA,  or  for  other  good  cause.  Any 
such  action  shall  be  communicated  in 
writing  to  the  permittee  or  applicant  by 
certified  mail  and  shall  set  forth  the 
reasonls)  for  the  action  taken. 
Procedures  governing  permit  sanctions 
and  denials  for  enforcement  reasons  are 
set  forth  in  Subpart  D  of  15  CFR  part 
904. 

(h)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
the  permit  in  accordance  with  the 
procedures  set  forth  in  §  922.50. 

(i)  A  permit  issued  pursuant  to  this 
section  other  than  a  Special-use  permit 
is  nontransferable.  Special-use  permits 
may  be  transferred,  sold,  or  assigned 
with  the  written  approval  of  the 
Director.  The  permittee  shall  provide 
the  Director  with  written  notice  of  any 
proposed  transfer,  sale,  or  assignment 
no  less  than  30  days  prior  to  its 
proposed  consummation.  Transfers, 
sales,  or  assignments  consummated  in 
violation  of  diis  requirement  shall  be 
considered  a  material  breach  of  the 
Special-use  permit,  and  the  permit  shall 
be  considered  void  as  of  the 
cons\unmation  of  any  such  transfer, 
sale,  or  assignment. 

(j)  The  permit  or  a  copy  thereof  shall 
be  maintained  in  legible  condition  on 
board  al!  vessels  or  aircraft  used  in  the 
conduct  of  the  permitted  activity  and  be 
displayed  for  inspection  upon  the 
request  of  any  authorized  officer. 

(k)  Any  permit  issued  pursuant  to  this 
section  shall  be  subject  to  the  following 
terms  and  conditions: 

(1)  All  permitted  activities  shall  be 
conducted  in  a  manner  that  does  not 
destroy,  cause  the  loss  of,  or  injure 
Sanctuary  resources  or  qualities,  except 
to  the  extent  that  such  may  be 
specifically  authorized. 


(2)  The  permittee  agrees  to  hold  the 
United  States  harmless  against  any 
claims  arising  out  of  the  conduct  of  the 
permitted  activities. 

(3)  All  necessary  Federal,  State,  and 
local  permits  ft-om  all  agencies  with 
jurisdiction  over  the  proposed  activities 
shall  be  secured  before  commencing 
field  operations. 

(1)  In  addition  to  the  terms  and 
conditions  listed  in  paragraph  (k)  of  this 
section,  any  permit  authorizing  the 
research/recovery  of  historical  resources 
shall  be  subject  to  the  following  terms 
and  conditions: 

(1)  A  professional  archaeologist  shall 
be  in  charge  of  planning,  field  recovery 
operations,  and  research  analysis. 

(2)  An  agreement  with  a  conservation 
laboratory  shall  be  in  place  before  field 
recovery  operations  are  begiui,  and  an 
approved  nautical  conservator  shall  be 
in  charge  of  planning,  conducting,  and 
supervising  the  conservation  of  any 
artifacts  and  other  materials  recovered. 

(3)  A  curation  agreement  with  a 
museum  or  facility  for  curation,  public 
access  and  periodic  public  display,  and 
maintenance  of  the  recovered  historical 
resources  shall  be  in  place  before 
commencing  field  operations  (such 
agreement  for  the  curation  and  display 
of  recovered  historical  resources  may 
provide  for  the  release  of  public  artifacts 
for  deaccession/transfer  if  such 
deaccession/transfer  is  consistent  with 
preservation,  research,  education,  or 
other  purposes  of  the  designation  and 
management  of  the  Sanctuary. 
Deaccession/transfer  of  historical 
resources  requires  a  Special-use  permit 
issued  pursuant  to  paragraph  (d)  and 
such  deaccession/transfer  shall  be 
executed  in  accordance  with  the 
requirements  of  the  SCR  Agreement). 

(4)  The  site's  archaeological 
information  is  fully  documented, 
including  measured  drawings,  site  maps 
drawn  to  professional  standards,  and 
photographic  records. 

(m)  In  addition  to  the  terms  and 
conditions  listed  in  paragraph  (k)  and  (1) 
of  this  section,  any  permit  issued 
pursuant  to  this  section  is  subject  to 
such  other  terms  and  conditions, 
including  conditions  governing  access 
to,  or  use  of,  Ssmctuary  resources,  as  the 
Director  deems  reasonably  necessary  or 
appropriate  and  in  furtherance  of  the 
purposes  for  which  the  Sanctuary  is 
designated.  Such  terms  and  conditions 
may  include,  but  are  not  limited  to: 

(1)  Any  data  or  information  obtained 
under  the  permit  shall  be  made 
available  to  the  public. 

(2)  A  NOAA  official  shall  be  allowed 
to  observe  any  activity  conducted  under 
the  permit. 


(3)  The  permittee  shall  submit  one  or 
more  reports  on  the  status,  progress,  or 
results  of  any  activity  authorized  by  the 
permit. 

(4)  The  permittee  shall  submit  an 
annual  report  to  the  Director  not  later 
than  December  31  of  each  year  on 
activities  conducted  pursuant  to  the 
permit.  The  report  shall  describe  all 
activities  conducted  under  the  permit 
and  all  revenues  derived  from  such 
activities  during  the  year  and/or  term  of 
the  permit. 

(5)  The  permittee  shall  purchase  and 
maintain  general  liability  insurance  or 
other  acceptable  security  against 
potential  claims  for  destruction,  loss  of. 
or  injury  to  Sanctuary  resources  arising 
out  of  the  permitted  activities.  The 
amount  of  insurance  or  security  should 
be  commensurate  with  an  estimated 
value  of  the  Sanctuary  resources  in  the 
permitted  area.  A  copy  of  the  insurance 
policy  or  security  instrument  shall  be 
submitted  to  the  Director. 

§  922. 1 67    Certification  of  preexisting 
leases,  licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §§  922.163  or  922.164  if 
such  activity  is  specifically  authorized 
by  a  valid  Federal,  State,  or  local  lease, 
permit,  license,  approval,  or  other 
authorization  in  existence  on  July  1, 
1997,  or  by  any  valid  right  of 
subsistence  use  or  access  in  existence 
on  July  1,  1997,  provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director,  in  writing, 
within  90  days  of  July  1,  1997,  of  the 
existence  of  such  authorization  or  right 
and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the    - 
other  provisions  of  this  §  922.167;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as 
a  condition  of  certification,  by  the 
Director,  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(b)  The  holder  of  an  authorization  or 
right  described  in  paragraph  (a)  of  this 
section  authorizing  an  acdvity 
prohibited  by  §§922.163  or  922.164 
may  conduct  the  activity  vrithout  being 
in  violation  of  applicable  provisions  of 
§§  922.163  or  922.164,  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  is  in 
compliance  with  this  §922.167. 

(c)  Any  holder  of  an  authorization  or 
right  described  in  paragraph  (a)  of  this 
section  may  request  the  Director  to  issue 
a  finding  as  to  whether  the  activity  for. 
which  the  authorization  has  been 
issued,  or  the  right  given,  is  prohibited 


il 
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by  §§922.163  or  922.164.  thus  requiring 
certification  under  this  section. 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN; 
Sanctuary  Superintendent,  Florida  Keys 
National  Marine  Sanctuary,  P.O.  Box 
500368,  Marathon,  FL  33050.  A  copy  of 
the  lease,  permit,  license,  approval,  or 
other  authorization  must  accompany  the 
request. 

le)  The  Director  may  request 
additional  information  horn  the 
certification  requester  as  he  or  she 
deems  reasonably  necessary  to 
condition  appropriately  the  exercise  of 
the  certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  within  45  days  of  the 
postmark  date  of  the  request.  The 
Director  may  seek  the  views  of  any 
persons  on  the  certification  request. 

(fl  The  Director  may  amend  any 
certification  made  under  this  §922.167 
whenever  additional  information 
becomes  available  justifying  such  an 
amendment. 

(g)  Upon  completion  of  review  of  the 
authorization  or  right  and  information 
received  with  respect  thereto,  the 
Director  shall  communicate,  in  writing, 
any  decision  on  a  certification  request 
or  any  action  taken  with  respect  to  any 
certification  made  under  this  §  922.167, 
in  writing,  to  both  the  holder  of  the 
certified  lease,  permit,  license,  approval, 
other  authorization,  or  right,  and  the 
issuing  agency,  and  shall  set  forth  the 
reason(s]  for  the  decision  or  action 
taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  §922.167  may  be 
extended  by  the  Director  for  good  cause, 
(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§922.50. 

(j)  Any  amendment,  renewal,  or 
extension  made  after  July  1. 1997.  to  a 
lease,  permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §  922.49. 

^PO^'■ci:i     •>  S.,' rart  P  of  Part922 — 
-  --•'■dr'  ^e.s  .Sat.o.'ial  Marine 
Sh">  !..n  »  Soundary  Coordinates 

(Appendix  Based  on  North  American 
Datum  of  1983) 

The  boundary  of  the  Florida  Keys 
National  Marine  Sanctuary — 

(a)  Begins  at  the  northeastemmost 
point  of  Biscayne  National  Park  located 
at  approximately  25  degrees  39  minutes 
north  latitude,  80  degrees  5  minutes 


west  longitude,  then  runs  eastward  to 
the  300-foot  isobath  located  at 
approximately  25  degrees  39  minutes 
north  latitude,  80  degrees  4  minutes 
west  longitude; 

(b)  Then  runs  southward  and 
connects  in  succession  the  points  at  the 
following  coordinates: 

(i)  25  degrees  34  minutes  north 
latitude,  80  degrees  4  minutes  west 
longitude. 

(ii)  25  degrees  28  minutes  north 
latitude,  80  degrees  5  minutes  west 
longitude,  and 

(iii)  25  degrees  21  minutes  north 
latitude.  80  degrees  7  minutes  west 
longitude; 

(iv)  25  degrees  16  minutes  north 
latitude,  80  degrees  8  minutes  west 
longitude; 

(c)  Then  runs  southwesterly 
approximating  the  300-foot  isobath  and 
connects  in  succession  the  points  at  the 
following  coordinates: 

(i)  25  degrees  7  minutes  north 
latitude,  80  degrees  13  minutes  west 
longitude, 

(ii)  24  degrees  57  minutes  north 
latitude,  80  degrees  21  minutes  west 
longitude, 

(iii)  24  degrees  39  minutes  north 
latitude.  80  degrees  52  minutes  west 
longitude, 

(iv)  24  degrees  30  minutes  north 
latitude,  81  degrees  23  minutes  west 
longitude, 

(v)  24  degrees  25  minutes  north 
latitude,  81  degrees  50  minutes  west 
longitude, 

(vi)  24  degrees  22  minutes  north 
latitude,  82  degrees  48  minutes  west 
longitude. 

(vii)  24  degrees  37  minutes  north 
latitude.  83  degrees  6  minutes  west 
longitude. 

(viii)  24  degrees  40  minutes  north 
latitude.  83  degrees  6  minutes  west 
longitude. 

(ix)  24  degrees  46  minutes  north 
latitude.  82  degrees  54  minutes  west 
longitude,' 

(x)  24  degrees  44  minutes  north 
latitude,  81  degrees  55  minutes  west 
longitude, 

(xi)  24  degrees  51  minutes  north 
latitude,  81  degrees  26  minutes  west 
longitude,  and 

(xii)  24  degrees  55  minutes  north 
latitude,  80  degrees  56  minutes  west 
longitude; 

(a)  then  follows  the  boundary  of 
Everglades  National  Park  in  a  southerly 
then  northeasterly  direction  through 
Florida  Bay,  Buttonwood  Sound, 
Tarpon  Basin,  and  Blackwater  Sound; 

(e)  after  Division  Point,  then  departs 
from  the  boundary  of  Everglades 
National  Park  and  follows  the  western 
shoreline  of  Manatee  Bay,  Barnes 
Sound,  and  Card  Sound; 


(f)  then  follows  the  southern 
boundary  of  Biscayne  National  Park  to 
the  southeastenmiost  point  of  Biscayne 
National  Park;  and 

(g)  then  follows  the  eastern  boundary 
of  Biscayne  National  Park  to  the 
beginning  point  specified  in  paragraph 
(a). 

Appendix  II  to  Subpart  P  of  Part  922— 

Existing  Management  A-^f-a'  Boundary 
Coordinates 

The  Existing  Management  Areas  are 
located  within  the  following  geographic 
boundary  coordinates: 
National  Oceanic  and  Atmospheric 

Administration. 
Preexisting  National  Marine 

Sanctuaries: 


Point 


Latitude 


Longitude 


Key  Largo  Management  Area  (Key  Largo 
National  Marine  Sanctuary) 


1 

25*19.45'  N 

80*12.00' W 

2 

25*16.02' N 

80*08.07'  W 

3 

25*07.05'  N 

80*12.05' W 

4  

24*58.03'  N 

80*19.08'  W 

5 

25*02.02'  N 

80*25.25'  W 

Key  Management  Area  (Looe  Key 
National  Marine  Sanctuary) 


1  

24*31.62' N 

81*26.00' W 

2  

24*33.57'  N 

81*26.00' W 

3 

24*34.15'  N 

81*23.00- W 

4 

24*32.20'  N 

81*23.00- W 

United  States  Fish  and  Wildlife  Service: 
Great  White  Heron  National  Wildlife 

uge 
(based  on  tfte  North  American  Datum 
1983) 


Ref- 


of 


1 

2  

3 

4 

5 

6 

24*43.8'  N 
24*43.8'  N 
24*49.2'  N 
24*49.2'  N 
24*48.0'  N 
24*48.0'  N 
24*49.2'  N 
24*49.2'  N 
24*43.8'  N 
24*43.8'  N 
24*43.2'  N 
24*43.2'  N 
24*42.6'  N 
24*42.6'  N 
24*41.4' N 
24*41.4' N 
24*43.2'  N 
24*43.2'  N 
24*43.8'  N 
24*43.8'  N 
24•43.^  N 
24*43.2'  N 
24*43.8'  N 
24*43.8'  N 
24*43.2-  N 
24*43.2'  N 
24*42.6'  N 
24*42.6'  N 
24*41.4' N 

81*48.6' W 
81*37.2'  W 
81*37.2' W 
81*19.8' W 
81*19.8' W 
81*14.4' W 

7  

81*14.4' W 

8 

9 

81*08.4' W 
81*08.4' W 

10 

81*14.4' W 

11  

81*14.4' W 

12  

81*16.2' W 

13  

81*16.2' W 

14  

81*21.0- W 

15 

81*21.0' W 

16 

17  

81*22.2- W 
81*22.2- W 

18 

81*22.8- W 

19  

81*22.8' W 

20 

21  

81*24.0- W 
81*24.0- W 

22  

23  

24  

81*26.4' W 
81*26.4' W 
81*27.0- W 

25  

81*27.0- W 

26  

81*29.4' W 

27  

81*29.4' W 

28  

81*30.6' W 

29 

81*30.6' W 

UMI 


■Ml 
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Point 

Latitude 

Longrtude 

30  

24-41.4' N 

81-31.2' W 

31  

24-40  8'  N 

81-31.2' W 
81-32.4' W 

32  

24-40.8'  N 

33  

24-41.4' N 

81-32.4' W 

34  

24°41  4'  N 

81-34.2' W 
81-34.2' W 

35  

24-40.8'  N 

36  

24-48.0'  N 

81-35.4' W 

37  

24-39.6'  N 

81-35.4' W 

38  

24-39.6'  N 

81-36.0' W 

39  

24-39.0'  N 

81-36.0' W 

40  

24-39.0'  N 

81-37.2' W 

41 

24-37.8'  N 

81-37.2' W 

Point 

Latitude 

Longitude 

42  

24-37  8'  N 

81-37.8' W 
81-37.8' W 
81-40.2' W 

43  

24-37  2'  N 

44  

24-37.2'  N 

45  , 

24-36.0-  N 

81-402- W 

46  

24-36.0'  N 

81-40.8' W 

47  

24-35.4'  N 

81-40.8' W 

48  

24-35  4'  N 

81-42.0' W 
81-42.0' W 

49  

24-36.0'  N 

50  

24-36.0-  N 

81-48.6' W 

Point 


Latitude 


Longitude 


Key  West  National  Wildlife  Refuge 


1 
2 
3 

4 


24-40' N 
24-40'N 
24-27'  N 
24-27'  N 


81-49- W 
82-10' W 
82-10' W 
81*49' W 


When  differentia]  Global  Positioning 
Systems  data  becomes  available,  these 
coordinates  may  be  revised  by  Federal 
Register  notice  to  reflect  the  increased 
accuracy  of  such  data. 


Appendix  HI  to  Subpart  P  of  Part  922-Wildllfe  Management  Areas  Access  Restrictions 


Area 


Bay  Keys  

Boca  Grande  Key 


Woman  Key 


Cayo  Agua  Keys  

Cotton  Key  

SnaJ<e  Creek  

CottreH  Key 

Little  Mullet  Key 

Big  Mullet  Key  

Crocodile  Lake  

East  Hartx)r  Key , 

Lower  Hartwr  Keys  

Eastern  Lake  Surprise 
Horseshoe  Key 


Marquesas  Keys 


Tidal  flat  south  of  Marvin  Key 
Mud  Keys 


Pelican  Shoal 


Rodnguez  Key , 

Dove  Key  

Tavernier  Key 

Sawyer  Keys  

Snipe  Keys 

Upper  Hartxir  Key  .. 
East  Content  Keys  . 
West  Content  Keys 
Little  Crane  Key  


Access  restrictions 


No-motor  zone  (300  feet)  around  one  key;  idle  speed  only/no-wake  zones  in  tkJal  creeks 

South  one-half  of  beach  closed  (beach  above  mean  high  water  closed  by  Department  of  the  Inte- 

One-half  of  beach  and  sand  sprt  on  southeast  side  closed  (beach  and  sand  sprt  above  mean  hiah 
water  closed  by  Department  of  the  Intenor).  ^ 

Idle  speed  only/no-wake  zones  in  all  navigable  tidal  creeks. 
No-motor  zone  on  tidal  flat. 
No-motor  zone  on  tidal  flat. 
No-motor  zone  (300  feet)  around  entire  key. 
No-access  buffer  zone  (300  feet)  around  entire  key. 
No-motor  zone  (300  feet)  around  entire  key. 

No-access  buffer  zone  (100  feet)  along  shoreline  between  March  1  and  October  1 
No-access  buffer  zone  (300  feet)  around  northernmost  island. 
Idle  speed  only/no-wake  zones  in  selected  tidal  creeks. 
Idle  speed  only/no-wake  zone  east  of  highway  U.S.  1. 

No-access  buffer  zone  (300  feet)  around  main  island  (main  island  ctosed  by  Department  of  the  Inle- 
nof /. 

(i)  No-motor  zones  (300  feet)  around  three  smallest  keys  on  western  side  of  chain;  (ii)  no-access 
buffer  zone  (300  feet)  around  one  island  at  western  side  of  chain;  (iii)  kJle  speed  onty/no-wake 
zone  in  southwest  tkJal  creek. 

No-access  buffer  zone  on  tidal  flat. 

(i)  Idle  speed  only/no-wake  zones  in  the  two  main  tidal  creeks;  (ii)  two  smaller  creeks  on  west  side 
closed. 

No-access  buffer  zone  out  to  50  meters  from  shore  between  April  1  and  August  31  (shoal  closed  bv 

the  Flonda  Game  and  Freshwater  Fish  Commission). 
No-motor  zone  on  tidal  flats. 

No-motor  zone  on  tidal  flats;  area  around  the  two  small  islands  ctosed. 
No-motor  zone  on  tidal  flats. 
Tidal  creeks  on  south  skJe  closed. 

(i)  Idle  speed  only/no-wake  zone  in  main  tkJal  creek;  (ii)  no-motor  zone  in  all  other  tklal  creeks. 
No-access  buffer  zone  (300  feet)  around  entire  key. 

Idle  speed  only/no-wake  zones  in  tidal  creeks  between  southwestemmost  keys 
Idle  speed  only/no-wake  zones  in  selected  tidal  creeks;  no-access  buffer  zone  in  one  cove 
No-access  buffer  zone  (300  feet)  around  entire  key. 


Append! «  IV  to  Swbpa^*  '-'   v  ^^an  'aZZ 

Ecological  Reserves  Boj-^-aary 
CooTji'^ates 

Une  iicoiogical  Reserve — the  Western 
Sambos  Ecological  Reserve — is 
designated  in  the  area  of  Western 
Sambos  reef.  NOAA  has  committed  to 
designating  a  second  Ecological  Reserve 
within  two  years  from  issuance  of  this 
plan  in  the  area  of  the  Dry  Tortugas.  The 
establishment  of  a  Dry  Tortugas 
Ecological  Reserve  will  be  proposed  by 
a  notice  of  proposed  rulemaking  with  a 
proposed  boundary  determined  through 
a  joint  effort  among  the  Sanctuary,  and 
the  National  Park  Service,  pursuant  to  a 


public  process  involving  a  team 
consisting  of  managers,  scientists, 
conservationists,  and  affected  user 
groups. 

The  Western  Sambos  Ecological 
Reserve  (based  on  differential  Global 
Positioning  Systems  data)  is  located 
within  the  following  geographic 
boundary  coordinates: 

•Western  Sambos 


•Western  Sambos— Continued 


Point 

Latitude 

Longitude 

1  

2 

3  

24-33.70'  N  .... 
24-28.85'  N  .... 
24-28.50'  N  .... 

81-40.80- W 
81-41.90' W 
81-43.70- W 

Point 

Latitude 

Longitude 

4 

24-33.50'  N  .... 

81-43.10' W 

(•  Denotes  tocated  in  State  waters) 

Appendix  V  to  Sut>part  P  of  Part  922— 
Sanctuary  Preservation  Areas 
Bour>dary  Coordinates 

The  Sanctuary  Preservation  Areas 
(SPAs)  (based  on  differential  Global 
Positioning  Systems  data)  are  located 
within  the  following  geographic 
boundary  coordinates: 
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Point 


Latitude 


Longitude 


Alligator  Reef 


1  

24*50.98'N 
24*50.51 -N 
24*50.81 -N 
24*51 .23-N 

80*36.84-77 

2 

80*37.35-77 

3 

4 

80*37.63-77 
80*37.17-77 

Catch  and  release  fishing  by  trolling  only  Is 
allowed  in  this  SPA. 

Carysfort/South  Carysfort  Reef 


1 
2 

3 

4 


25*13.78-N 
25*12.03'N 
25*12.24-N 
25*14.13'N 


80*12.00-77 
80*12.98-77 
80*13.77-77 
80*12.78'W 


*Cheeca  Rocks 

1 

2 

3 

4  

24*54.42'N 
24*54.25-N 
24*54. 10-N 
24*54.22'N 

80*36.91-77 
80*36.77-77 
80*37.00-77 
80^37.15-77 

Coffins  Patch 

1  

2  

3  

4  

24*41. 47-N 
24*41. 12'N 
24*40.75-N 
24"41.06'N 

80*57.68-77 
80*57.53-77 
80*58.33-77 
80*58.48'77 

Conch  Reef 


1 

24*57.48'N 

80*27.47-77 

2 

24*57.34'N 

80*27.26-77 

3 

24°56.78'N 

80*27.52-77 

4  

24*56.96'N 

80*27.73-77 

Catch  and  release  fishing  t)y  trolling  only  is 
allowed  in  this  SPA. 


Davis  Reef 

1 

2 

3 

4  

24*55.61 -N 
24*55.41  N 
24*55. 11-N 
24*55.34'N 

80*30.27'77 

80°30.05W 
80*30.3577 
80*30.52'77 

Dry  Rodis 

1  

2  

3  

4  

25"07.59'N 
25*07.41 -N 
25*07.25'N 
25*07.41 -N 

80*17.91-77 
80*17.70-77 
80*17.82-77 
80*18.09-77 

Grecian  Rodts 

1  

2  

3 

4 

5 

25*06.9  IN 
25°06.67-N 
25*06.39-N 
25"06.4^N 
25*06.81  N 

80*18  20-77 
80°18.06W 
80*18.32-77 
80*18.48-77 
80*18.44-77 

• 

Eastern  Dry  Rocks 

1  

2  

3  

4 

24*27.92'N 
24*27. 73-N 
24*27.47-N 
24*27.72'N 

81*50.55-77 
81*50  33-77 
81*50.80-77 
81*50.86-77 

Point 

Latitude 

Longitude 

4        

25'08.50-N 

80*16.07-77 

French  Reef 

1  

2  

3 

25*02.20'N 
25*01 .81 'N 
25*02.36-N 

80*20.63-77 
80*21.02'77 
80*21.27-77 

* 

Hen  and  Chickens 

1  

2 

3  

4  

24*56.38'N 
24*56.21  N 
24*55.86'N 
24*56.04-N 

80*32.86-77 
80*32.63-77 
80*32.95-77 
80*33.19-77 

The  Elbow 

1  

2  

3 

25*08.97-N 
25*08.96'N 
25*08. 18-N 

80*15.63-77 
80*15.22'77 
80*15.64-77 

LxMsKey 

1  

2  

3  

4  

24*33.24'N 
24'32.70'N 
24*32.52'N 
24*33. 12-N 

81*24.03'W 
81*23.85-77 
81*24.70'77 
81*24.81'77 

1  

25*01  OCN 

8u-'22.53'77 

2  

25*01 .06'N 

80*21. 84'77 

3  

25*00.29'N 

80*22.70'77 

4  

25°00.72-N 

80*22.83'77 

*  Newfound  Hartwr  Key 

1  

2  

3  

4  

24*37.  ICN 
24*36.85'N 
24*36.74'N 
24*37.00'N 

81*23.34'77 
81*23.28'77 
81*23.80-77 
81*23.86'77 

'Rock  Key 

1  

2  

3  _ 

4  

24*27.48'N 
24*27.30'N 
24*27.21 -N 
24*27.45-N 

81*51.35'77 
81*51. 15-77 
81*51 .60^77 
81*51.65-77 

'Sand  Key 

1  

2  

3 

4  

24*27.58'N 
24*27.01  N 
24*27.02-N 
24*27.61  N 

81*52.29'77 
81*52.32-77 
81*52.95-77 
81*52.94-77 

Catch  and  release  fishing  by  trolling  only  is 
allowed  in  this  SPA. 


Sombrero  Key 

1  

2 .:. 

3  

24*37.91 'N 
24*37.50'N 
24*37 .25-N 

81*06.78-77 
81*06.19-77 
81°06.89'77 

Catch  and  release  fishing  by  trolling  only  is 
allowed  in  this  SPA. 

(*  denotes  located  in  State  waters) 

Appendix  VI  to  Subpart  P  of  Part  922— 
Special-Use  Areas  Boundary 
Coordinates  and  Use  Designations 

The  Special-use  Areas  (based  on 
differential  Global  Positioning  Systems 
data]  are  located  within  the  following 
geographic  boundary  coordinates: 


Point 


Latitude 


Longitude 


Conch  Reef  (Research  Only) 


1 

24*56.83-N 

80*27.26-77 

2 

24*57. 10'N 

80°26.93'77 

3 

24*56.99-N 

80*27.42-77 

4  

24*57.34-N 

80*27.26'77 

Eastern  Sambos  (Research  Only) 

1  

2  

3  

4  

24*29.84'N 
24°29.56'N 
24*29.37'N 
24*29.77'N 

81*39.59'77 
81*39.35-77 
8r39.96'77 
81*40.03-77 

Looe  Key  (Research  Only) 

1  

2 

3 

4  

24*34. 17'N 
24*33.98'N 
24*33.84-N 
24*34.23-N 

81*23.01-77 
81*22.96-77 
81*23.60-77 
81*23.68-77 

Tennessee  Reef  (Research  Only) 


1  

24*44.77'N 

80*47.12-77 

2 

24*44.57'N 

80*46  98-77 

3 

24*44.68-N 

80*46.59-77 

4 

24*44.95-N 

80*46.74-77 

Appendix  VII  to  Subpart  P  of  Part  922— 
Areas  To  Be  Avoided  Boundary 
Coordinates 


Point 


Latitude 


Longitude 


In  The  Vicinity  of  the  Florida  Keys 
(Reference    Charts:    United    States    11466, 
27th  Edition— September  1,  1990  and  Unit- 
ed States  11450,  4th  Edition— August  11. 
1990) 


1 

25*45.00-N 

80*06.10-77 

2  

25*38.70-N 

80*02.70-77 

3 

25*22.00-N 

80*03.00-77 

4 

25*00.20-N 

80*13.40-77 

5 

24*37.90-N 

80*47.30-77 

6  

24*29.20-N 

81*17.30-77 

7  

24*22.30-N 

81*43.17-77 

8  

24*28.00-N 

81*43.17-77 

9 

24*28.70-N 

81*43.50-77 

10 

24*29.80-N 
24*33. 10-N 
24*33.60-N 
24*38.20'N 
24*43.20-N 
24*46. 10-N 
24*51. 10-N 
24*57.50'N 
25*09.90-N 
25*24.00-N 
25*31.50-N 

81*43.17-77 

11  

81*35.15-77 

12  

81*26.00-77 

13   

81*07.00-77 

14  

80*53.20-77 

15  

80*46.15-77 

16 

80*37.10-77 

17  

80*27.50-77 

18 

80*16.20-77 

19  

80*09.10-77 

20 

80*07.00-77 

21  

25*39.70'N 

80*06.85-77 

22  

25*45.00'N 

80*06.10-77 

In  the  Vicinity  of  Key  West  HartXK 

(Reference  Chart;  United  States  11434.  21st 
Edition— August  11,  1990) 


23  

24*27.95'N 

81*48.65-77 

24  

24*23.00'N 

81*53.50-77 

25  

24*26.60'N 

81*58.50'77 

26  

24*27.75'N 

81*55.70'77 

27  

24*29.35'N 

81*53.40'77 

28  

24*29.35'N 

81*50.00'77 

UMI 
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Point 

Latitude 

Longitude 

29 

24"27.95'N 

81*48.65^ 

Area  Surrounding  the  Marauesas  Keys 
(Reference  Chart:  United  £  .  -         ;34,  21st 
Edition— August  11,  1990) 


30 

31  , 

32  

24026.60'N 
24»23.00'N 
24'23.60'N 
24°34.50'N 
24''43.00'N 
24''38.31'N 
24-37.91 'N 
24-36. 15'N 
24°34.40'N 
24-33.44'N 
24-31. 20'N 
24°28.70'N 
24-26.60'N 

81-59.55'W 
82-03.50^ 
82*27  80^ 

33  

1 

82-37  50^ 

34  

35 

36  ....... 

:::::: 

82-26.50^ 
81-54.06'W 
81-53  40^ 

37 

38  

39  

40  J 

•••••. 

81°51.78'W 
81-50.60^ 
81°49.73'W 
81  -52  1 0^ 

41  

42  

(:::: 

81-56.80^ 
81°59.55'W 

Area  Surrounding  the  Dry  Tortugas  Islands 
(Reference  Chart:  United  States  11434,  21st 
Edition— August  11,  1990) 


43 
44 
45 
46 
47 
48 
49 
50 
51 


24-32.00'N 
24°32.00'N 
24-39. 70'N 
24°45.60'N 
24-45.60'N 
24-42.80'N 
24-39.50'N 
24-35.60'N 
24-32.00'N 


82-53 
83-00 
83-00 
82-54 
82-47 
82-43 
82-43 
82-46 
82-53 


50^ 
05'W 

os-w 

40^ 
20^ 
.90^ 
90^ 
40'W 
SO'W 


4ppendi»  V'H  10  Subp.T-!  ^  o*  ^a^ 
^22     Ma^inf  ^  fe  hu  e    As  f-scerpied 
■■'ro>-r-  Cf^aDT"  46-  -J T  \^ '  "-'e  Florida 
AdmmiSirattve  Codej 

46-42.001     Purpose  and  Intent; 

Designation  of  Restricted  Species; 

Definition  of  "Marine  Life  Species." 
46-^2.002    Definitions. 
46-42.003    Prohibition  of  Harvest: 

Longspine  Urchin,  Bahama  Starfish. 
46—42.0035    Live  Landing  and  Live 

Weil  Requirements. 
46-42.0036    Harvest  in  Biscayne 

National  Park.* 
46-42.004     Size  Limits. 
46-42.005     Bag  Limits. 
46—42.006    Commercial  Season, 

Harvest  Limits. 
46-42.007    Gear  Specifications  and 

Prohibited  Gear. 
46-42.008    Live  Rock.* 
46-^2.009    Prohibition  on  the  Taking, 

Destruction,  or  Sale  of  Marine  Corals 

and  Sea  Fans. 

* — Part  42.0036  was  not  reproduced 
because  it  does  not  apply  to  the  Sanctuary. 

* — Part  42.008  was  not  reproduced  because 
it  is  regulated  pursuant  to  this  Part 
922.163(2)(ii). 

46-42.001     Purpose  and  Intent: 
Designation  of  Restricted  Species; 
Definition  of  "Marine  Life  Species". — 

(1)  (a)  The  purpose  and  intent  of  this 
chapter  are  to  protect  and  conserve 


Florida's  tropical  marine  life  resources 
and  assure  the  continuing  health  and 
abundance  of  these  species.  The  further 
intent  of  this  chapter  is  to  assure  that 
harvesters  in  this  fishery  use  nonlethal 
methods  of  harvest  and  that  the  fish, 
invertebrates,  and  plants  so  harvested  be 
maintained  alive  for  the  maximum 
possible  conservation  and  economic 
benefits. 

(b)  It  is  the  express  intent  of  the 
Marine  Fisheries  Commission  that 
landing  of  live  rock  propagated  through 
aquacultiu^  will  be  allowed  pursuant  to 
the  provisions  of  this  chapter. 

(2)  The  following  fish  species,  as  they 
occur  in  waters  of  the  state  and  in 
federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters,  are 
hereby  designated  as  restricted  species 
pursuant  to  Section  370.01(20),  Florida 
Statutes: 

(a)  Moray  eels — Any  species  of  the 
Family  Muraenidae. 

(b)  Snake  eels — Any  species  of  the 
Genera  Myrichthys  and  Myrophis  of  the 
Family  Ophichthidae. 

tc)  Toadfish — Any  species  of  the 
Family  Batrachoididae. 

(d)  Frogfish — Any  species  of  the 
Family  Antennariidae. 

(e)  Batfish — Any  species  of  the  Family 
Ogcocephalidae. 

(f)  Clingfish — Any  species  of  the 
Family  Gobiesocidae. 

(g)  Trumpetfish — Any  species  of  the 
Family  Aulostomidae. 

(h)  Cometfish — Any  species  of  the 
Family  Fistulariidae. 

(i)  Pipefish/seahorses — Any  species  of 
the  Family  Syngnathidae. 

(j)  Hamlet/seabass — Any  species  of 
the  Family  Serranidae,  except  groupers 
of  the  genera  Epinephalus  and 
Mycteroperca,  and  seabass  of  the  genus 
Centropristis. 

(k)  Basslets — Any  species  of  the 
Family  Grammistidae. 

(1)  Cardinalfish — Any  species  of  the 
Family  Apogonidae. 

(m)  Hign-hat,  Jackknife-fish,  Spotted 
drum,  Cubbyu — Any  species  of  the 
genus  Equetus  of  the  Family  Sciaenidae. 

(n)  Reef  Croakers — Any  of  the  species 
Odontocion  dentex. 

(o)  Sweepers — Any  species  of  the 
Family  Pempherididae. 

(p)  Butteruyfish — Any  species  of  the 
Family  Chaetodontidae. 

(q)  Angelfish — Any  species  of  the 
Family  Pomacanthidae. 

(r)  Damselfish — Any  species  of -die 
Family  Pomacentridae. 

(s)  Hawkfish — Any  species  of  the 
Family  Ciniiitidae. 

(t)  Wrasse/hogfish/razorfish — Any 
species  of  the  Family  Labridae,  except 
hogfish,  Lachnolaimus  maximus. 

(u)  Parrotfish — Any  species  of  the 
Family  Scaridae. 


(v)  Jawfish — Any  species  of  the 
Family  Opistognathidae. 

(w)  Blennies — Any  species  of  the 
Families  Clinidae  or  Blenniidae. 

(x)  Sleepers — Any  species  of  the 
Family  Eleothdidae. 

(y)  Gobies — Any  species  of  the  Family 
Gobiidae. 

(z)  Tangs  and  surgeonfish — Any 
species  of  the  Family  Acanthuridae. 

(aa)  Filefish/thggerfish — Any  species 
of  the  Family  Balistes,  except  gray 
trigBerfish,  Balistidae  capriscus. 

(dd)  Trunkfish/cowfisn — Any  species 
of  the  Family  Ostraciidae. 

(cc)  Pufferfish/burrfish/balloonfish — 
Any  of  the  following  species: 

1.  Balloonfisb — Dioaon  holocanthus. 

2.  Sharpnose  puffer — Canthigaster 
rostrata. 

3.  Striped  burrfish — Chilomyctenu 
schoepfi. 

(3)  The  following  invertebrate  species, 
as  they  occur  in  waters  of  the  state  and 
in  federal  Exclusive  Economic  Zone 
(EEZ)  waters  adjacent  to  state  waters, 
are  hereby  designated  as  restricted 
species  pursuant  to  Section  370.01(20), 
Florida  Statutes: 

(a)  Sponges — Any  species  of  the  Class 
Demospongia,  except  sheepswool, 
yellow,  grass,  glove,  finger,  wire,  reef, 
and  velvet  sponges.  Order 
Dictyoceratida. 

(b)  Upside-down  jellyfish — Any 
species  of  the  Genus  Cassiopeia. 

(c)  Siphonophores/hydroids — Any 
species  of  the  Class  Hydrozoa,  except 
fire  corals.  Order  Milleporina. 

(d)  Soft  corals — Any  species  of  the 
Subclass  Octocorallia,  except  sea  fans 
Gorgonia  flabellum  and  Gorgonia 
ventalina. 

(e)  Sea  anemones — Any  species  of  the 
Orders  Actinaria,  Zoanthidea, 
Corallimorpharia,  and  Ceriantharia. 

(f)  Featherduster  worms/calcareous 
tubeworms — Any  species  of  the 
Families  Sabellidae  and  Serpulidae. 

(g)  Star-shells — Any  of  the  species 
Astraea  americana  or  Astraea  phoebia. 

(h)  Nudibranchs/sea  slugs — Any 
species  of  the  Subclass 
Opisthobranchia. 

(i)  Fileclams — Any  species  of  the 
Genus  Lima. 

(j)  Octopods — Any  species  of  the 
Order  Octopoda,  except  the  common 
octopus,  Octopodus  vulgaris. 

(k)  Shrimp — Any  of  the  following 
species: 

1.  Cleaner  shrimp  and  peppermint 
shrimp — Any  species  of  the  Genera 
Periclimenes  or  Lysmata. 

2.  Coral  shrimp— Any  species  of  the 
Genus  Stenopus. 

3.  Snapping  shrimp — Any  species  of 
the  Genus  Alpheus. 

(1)  Crabs — Any  of  the  following 
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1.  Yellowline  arrow  crab — 
Stenorhynchus  seticomis. 

2.  Furcate  spider  or  decorator  crab — 
Stenocionops  furcata. 

3.  Thinstripe  hermit  crab — 
Clibanarius  vittatus. 

4.  Polkadotted  hermit  crab — 
■Phimochirus  operculatus. 

5.  Spotted  porcelain  crab — Porcellana 
sayana. 

6.  Nimble  spray  or  urchin  crab — 
Percnon  gibbesi. 

7.  False  arrow  crab — Metoporhaphis 
calcarata. 

(m)  Starfish — Any  species  of  the  Class 
Asteroidea,  except  the  Bahama  starfish, 
Oreaster  reticulatus. 

(n)  Brittlestars — Any  species  of  the 
Class  Ophiuroidea. 

(0)  Sea  urchins — Any  species  of  the 
Class  Echinoidea,  except  longspine 
urchin,  Diadema  antillarum,  and  sand 
dollars  and  sea  biscuits,  Order 
Clypeasteroida. 

(p)  Sea  cucumbers — Any  species  of 
the  Class  Holothuroidfia. 

(q)  Sea  lillies — Any  species  of  the 
Class  Crinoidea. 

(4)  The  following  species  of  plants,  as 
they  occur  in  waters  of  the  state  £md  in 
federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters,  are 
hereby  designated  as  restricted  species 
pursuant  to  Section  370.01(20),  Florida 
Statutes: 

(a)  Caulerpa — Any  species  of  the 
Family  Caulerpaceae. 

(b)  Halimeda/mermaid's  fan/ 
mermaid's  shaving  brush — Any  species 
of  the  Family  Halimedaceae. 

(c)  Coralline  red  algae — Any  species 
of  the  Family  Corallinaceae. 

(5)  For  the  purposes  of  Section 
370.06(2)(d),  Florida  Statutes,  the  term 
"marine  life  species"  is  defined  to  mean 
those  species  designated  as  restricted 
species  in  subsections  (2),  (3),  and  (4)  of 
this  rule. 

Specific  Authority  370.01(20). 
370.027(2),  370.06(2)(d),  F.S.  Law 
Implemented  370.01(20),  370.025, 
370.027,  370.06(2)(d).  F.S.  History- 
New  1-1-91.  Amended  7-1-92.  1-1-95. 

46-42.002     Definitions.—  As  used  in 
this  rule  chapter: 

(1)  "Barrier  net."  also  known  as  a 
"fence  net,"  means  a  seine  used  beneath 
the  surface  of  the  water  by  a  diver  to 
enclose  and  concentrate  tropical  fish 
and  which  may  be  made  of  either  nylon 
or  monofilament. 

(2)  "Drop  net"  means  a  small,  usually 
circular,  net  with  weights  attached 
along  the  outer  edge  and  a  single  float 
in  the  center,  used  by  a  diver  to  enclose 
and  concentrate  tropical  fish. 

(3)  "Hand  held  net"  means  a  landing 
or  dip  net  as  defined  in  Rule  46- 
4.002(4),  except  that  a  portion  of  the  bag 


may  be  constructed  of  clear  pldstic 
material,  rather  than  mesh. 

(4)  "Harvest"  means  the  catching  or 
taking  of  a  marine  organism  by  any 
means  whatsoever,  followed  by  a 
reduction  of  such  organism  to 
possession.  Marine  organisms  that  are 
caught  but  immediately  returned  to  the 
water  free,  alive,  and  unharmed  are  not 
harvested.  In  addition,  temporary 
possession  of  a  marine  animal  for  the 
purpose  of  measuring  it  to  determine 
compliance  with  the  minimum  or 
maximum  size  requirements  of  this 
chapter  shall  not  constitute  harvesting 
such  animal,  provided  that  it  is 
measured  immediately  after  taking,  and 
immediately  returned  to  the  water  free, 
alive,  and  unharmed  if  undersize  or 
oversize. 

(5)  "Harvest  for  commercial 
purposes"  means  the  taking  or 
harvesting  of  any  tropical  ornamental 
marine  life  species  or  tropical 
ornamental  marine  plant  for  purposes  of 
sale  or  with  intent  to  sell.  The  harvest 
of  tropical  ornamental  marine  life 
species  or  tropical  ornamental  marine 
plants  in  excess  of  the  bag  limit  shall 
constitute  prima  facie  evidence  of  intent 
to  sell. 

(6)  "Land."  when  used  in  connection 
with  the  harvest  of  marine  organisms, 
means  the  physical  act  of  bringing  the 
harvested  organism  ashore. 

(7)  "Live  rock"  means  rock  with 
living  marine  organisms  attached  to  it. 

(8)  "Octocoral"  means  any  erect, 
nonencrusting  species  of  the  Subclass 
Octocorallia.  except  the  species 
Corgonia  flabellum  and  Gorgonia 
ventalina. 

(9)  "Slurp  gun"  means  a  self- 
contained,  handheld  device  that 
captures  tropical  fish  by  rapidly 
drawing  seawater  containing  such  fish 
into  a  closed  chamber. 

(10)  "Total  length"  means  the  length 
of  a  fish  as  measured  from  the  tip  of  the 
snout  to  the  tip  of  the  tail. 

(11)  "Trawl"  means  a  net  in  the  form 
of  an  elongated  bag  with  the  mouth  kept 
open  by  various  means  and  fished  by 
being  towed  or  dragged  on  the  bottom. 
"Roller  frame  trawl"  means  a  trawl  with 
all  of  the  following  features  and 
specifications: 

(a)  A  rectangular  rigid  frame  to  keep 
the  mouth  of  the  trawl  open  while  being 
towed. 

(b)  The  lower  horizontal  beam  of  the 
frame  has  rollers  to  allow  the  trawl  to 
roll  over  the  bottom  and  any 
obstructions  while  being  towed. 

(c)  The  trawl  opening  is  shielded  by 
a  grid  of  vertical  bars  spaced  no  more 
than  3  inches  apart. 

(d)  The  trawl  is  towed  by  attaching  a 
line  or  towing  cable  to  a  tongue  located 


above  yor  at  the  center  of  the  upper 
horizontal  beam  of  the  frame. 

(e)  The  trawl  has  no  doors  attached  to 
keep  the  mouth  of  the  trawl  open. 

(12)  "Tropical  fish"  means  any 
species  included  in  subsection  (2)  of 
Rule  46-42.001.  or  any  part  thereof. 

(13)  "Tropical  ornamental  marine  life 
species"  means  any  species  included  in 
subsections  (2)  or  (3)  of  Rule  46-^2.001, 
or  any  part  thereof. 

(14)  "Tropical  ornamental  marine 
plant"  means  any  species  included  in 
subsection  (4)  of  Rule  46-42.001. 

Specific  Authority  370.027(2),  F.S. 
Law  Implemented  370.025.  370.027. 
F.S.  History— New  1-1-91,  Amended  7- 
1-92, 1-1-95. 

46-42.003  Prohibition  of  Harvest: 
Longspine  Urchin,  Bahama  Starfish. — 
No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  the  state,  or  land 
any  of  the  following  species: 

(1)  Longspine  urchin,  Diadema 
antillarum. 

(2)  Bahama  starfish,  Oreaster 
reticulatus. 

Specific  Authority  370.027(2),  F.S. 
Law  Implemented  370.025,  370.027, 
F.S.  History— New  1-1-91,  Amended  7- 
1-92. 

46-42.0035     Live  Landing  and  Live 
Well  Requirements. — 

(1)  Each  person  harvesting  any 
tropical  ornamental  marine  life  species 
or  any  tropical  ornamental  marine  plant 
shall  land  such  marine  organism  alive. 

(2)  Each  person  harvesting  any 
fropical  ornamental  marine  life  species 
or  any  tropical  ornamental  marine  plant 
shall  have  aboard  the  vessel  being  used 
for  such  harvest  a  continuously 
circulating  live  well  or  aeration  or 
oxygenation  system  of  adequate  size  and 
capacity  to  maintain  such  harvested 
marine  organisms  in  a  healthy 
condition. 

Specific  Authority  370.027(2),  F.S. 
Law  Implemented  370.025,  370.027. 
F.S.  History— New  7-1-92. 

46-42.004    Size  Limits.— 

(1)  Angelfishes. — 

(a)  No  person  harvesting  for 
commercial  purposes  shall  harvest, 
possess  while  in  or  on  the  waters  of  the 
state,  or  land  any  of  the  following 
species  of  angelfish,  of  total  length  less 
than  that  set  forth  below: 

1.  One-and-one-half  (1  1/2)  inches  for: 

a.  Gray  angelfish  (Pomacanthus 
arcuatus). 

b.  French  angelfish  (Pomacanthus 
paru). 

2.  One-and-three-quarters  [IV*)  inches 
for: 

a.  Blue  angelfish  (Holacanthus 
bermudensis). 

b.  Queen  angelfish  (Holacanthus 
ciliaris). 


UMI 


Federal  R»'.;i-,i.  ;    '  Vol.  62,  No.  113  /  Thursday,  June  12.  1997  /  Rules  and  Regul 


:i75 


3.  Two  (2)  inches  for  rock  beauty 
(Holacanthus  tricolor). 

(b)  No  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state, 
or  land  any  angelfish  (Family 
Pomacanthidae),  of  total  length  greater 
than  that  specified  below: 

1.  Eight  (8)  inches  for  angelfish, 
except  rock  beauty  (Holacanthus 
tricolor). 

2.  Five  (5)  inches  for  rock  beauty. 

(c)  Except  as  provided  herein,  no 
person  shall  purchase,  sell,  or  exchange 
any  angelfish  smaller  than  the  limits 
specifiad  in  paragraph  (a)  or  larger  than 
the  limits  specified  in  paragraph  (b). 
This  prohibition  shall  not  apply  to 
angelfish  legally  harvested  outside  of 
state  waters  or  federal  Exclusive 
Economic  Zone  (EEZ)  waters  adjacent  to 
state  waters,  which  angelfish  are 
entering  Florida  in  interstate  or 
international  commerce.  The  burden 
shall  be  upon  any  person  possessing 
such  angelfish  for  sale  or  exchange  to 
establish  the  chain  of  possession  from 
the  initial  transaction  after  harvest,  by 
appropriate  receipt(s],  bill(s)  of  sale,  or 
bill(s)  of  lading,  and  any  customs 
receipts,  and  to  show  that  such 
angelfish  originated  from  a  point 
outside  the  waters  of  the  State  of  Florida 
or  federal  Exclusive  Economic  Zone 
(EEZ)  waters  adjacent  to  Florida  waters 
and  entered  the  state  in  interstate  or 
international  commerce.  Failure  to 
maintain  such  documentation  or  to 
promptly  produce  same  at  the  request  of 
any  duly  authorized  law  enforcement 
officer  shall  constitute  prima  facie 
evidence  that  such  angelfish  were 
harvested  from  Florida  waters  or 
adjacent  EEZ  waters  for  purposes  of  this 
paragraph. 

(2)  Butterflyfishes.— 

(a)  No  person  harvesting  for 
commraxial  purposes  shall  harvest, 
possess  while  in  or  on  the  waters  of  the 
state,  or  land  any  butterfiyfish  (Family 
Chaetodontidae)  of  total  length  less  than 
one  (1)  inch. 

(b)  No  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state, 
or  land  any  butterfiyfish  of  total  length 
greater  than  4  inches. 

(3)  Gobies — No  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the 
state,  or  land  any  gobie  (Family 
Gobiidae)  of  total  length  greater  than  2 
inches. 

(4)  Jawfishes — No  person  shall 
harvest,  possess  while  in  or  on  the 
waters  of  the  state,  or  land  any  jawfish 
(Family  Opistognathidae)  of  total  length 
greater  than  4  inches. 

(5)  Spotfin  and  Spanish  hogfish — 
(a)  No  person  shall  harvest,  possess 

while  in  or  on  the  waters  of  this  state, 


or  land  any  Spanish  hogfish  (Bodianus 
rufus)  of  total  length  less  than  2  inches. 

(b)  No  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  this  state, 
or  land  any  Spanish  hogfish  (Bodianus 
rufus)  or  spotfin  hogfish  (Bodianus 
pulchellus)  of  total  length  greater  than 
8  inches. 

Specific  Authority  37a027(2),  F.S. 
Law  Implemented  370.025,  370.027, 
F.S.  History— New  1-1-91,  Amended  7- 
1-92, 1-1-95. 

46-42.005     Bag  limit.— 

(1)  Except  as  provided  in  Rule  46- 
42.006  or  subsections  (3)  or  (4)  of  this 
rule,  no  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state, 
or  land  more  than  20  individuals  per 
day  of  tropical  ornamental  marine  life 
species,  in  any  combination. 

(2)  Except  as  provided  in  Rule  46- 
42.006,  no  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state, 

or  land  more  than  one  (1)  gallon  per  day 
of  tropical  ornamental  marine  plants,  in 
any  combination  of  species. 

(3)  Except  as  provided  in  Rule  46- 
42.006,  no  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state, 
or  land  more  than  5  angelfishes  (Family 
Pomacanthidae)  per  day.  Each  angelfish 
shall  be  counted  for  purposes  of  the  20 
individual  bag  limit  specified  in 
subsection  (1)  of  this  rule. 

(4)(a)  Unless  the  season  is  closed 
pursuant  to  paragraph  (b),  no  person   * 
shall  harvest,  possess  while  in  or  on  the 
waters  of  the  state,  or  land  more  than  6 
colonies  per  day  of  octocorals.  Each 
colony  of  octocoral  or  part  thereof  shall 
be  considered  an  individual  of  the 
species  for  purposes  of  subsection  (1)  of 
this  rule  and  shall  be  counted  for 
purposes  of  the  20  individual  bag  limit 
specified  therein.  Each  person 
harvesting  any  octocoral  as  au^orized 
by  this  rule  may  also  harvest  substrate 
within  1  inch  of  the  perimeter  of  the 
holdfast  at  the  base  of  the  octocoral, 
provided  that  such  substrate  remains 
attached  to  the  octocoral. 

(b)  If  the  harvest  of  octocorals  in 
federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters  is  closed 
to  all  harvesters  prior  to  September  30 
of  any  year,  the  season  for  harvest  of 
octocorals  in  state  waters  shall  also 
close  until  the  following  October  1 , 
upon  notice  given  by  the  Secretary  of 
the  Department  of  Environmental 
Protection,  in  the  manner  provided  in 
s.l20.52(16)(d),  Florida  Statutes. 

Specific  Authority  370.027(2),  F.S. 
Law  Implemented  370.025,  370.027, 
F.S.  History— New  1-1-91,  Amended  1- 
1-95. 

46-42.006    Conmiercial  Season, 
Harvest  Limits. — 


(1)  Except  as  provided  in  Rule  46- 
42.008(7).  no  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the 
state,  or  land  quantities  of  tropical 
ornamental  marine  life  species  or 
tropical  ornamental  marine  plants  in 
excess  of  the  bag  limits  established  in 
Rule  46—42.005  unless  such  person 
possesses  a  valid  saltwater  products 
license  with  both  a  marine  life  fishery 
endorsement  and  a  restricted  species 
endorsement  issued  by  the  Department 
of  Environmental  Protection. 

(2)  Persons  harvesting  tropical 
ornamental  marine  life  species  or 
tropical  ornamental  marine  plants  for 
commercial  purposes  shall  have  a 
season  that  begins  on  October  1  of  each 
year  and  continues  through  September 
30  of  the  following  year.  These  persons 
shall  not  harvest,  possess  while  in  or  on 
the  waters  of  the  state,  or  land  tropical 
ornamental  marine  life  species  in  excess 
of  the  following  limits: 

(a)  A  limit  of  75  angelfish  (Family 
Pomacanthidae)  per  {>erson  per  day  or 
150  angelfish  per  vessel  p)er  day, 
whichever  is  less. 

(b)  A  limit  of  75  butterflyfishes 
(Family  Chaetodontidae)  per  vessel  per 
day. 

(c)  There  shall  be  no  limits  on  the 
harvest  for  commercial  purposes  of 
octocorals  unless  and  until  the  season 
for  all  harvest  of  octocorals  in  federal 
Exclusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters  is  closed.  At 
such  time,  the  season  for  harvest  of 
octocorals  in  state  waters  shall  also 
close  until  the  following  October  1. 
upon  notice  given  by  the  Secretary  of 
the  Department  of  Environmental 
Protection,  in  the  maimer  provided  in 
Section  120.52(16)(d).  Florida  Statutes. 
Each  person  harvesting  any  octocoral  as 
authorized  by  this  rule  may  also  harvest 
substrate  within  1  inch  of  the  perimeter 
of  the  holdfest  at  the  base  of  the 
octocoral.  provided  that  such  substrate 
remains  attached  to  the  octocoral. 

(d)  A  limit  of  400  giant  Caribbean  or 
"pink-tipped"  anemones  (Genus 
Condylactus)  per  vessel  per  day. 

Specific  Authority  370.027(2).  F.S. 
Law  Implemented  370.025.  370.027, 
F.S.  History — New  1-1-91,  Amended  7- 
1-92.  1-1-95. 

46-42.007    Gear  Specifications  and 
Prohibited  Gear. — 

(1)  The  following  types  of  gear  shall 
be  the  only  types  allowed  for  the  harvest 
of  any  tropical  fish,  whether  from  state 
waters  or  bom  federal  Exclusive 
Economic  Zone  (EEZ)  waters  adjacent  to 
state  waters: 

(a)  Hand  held  net. 

(b)  Barrier  net.  with  a  mesh  size  not 
exceeding  V*  inch  stretched  mesh. 
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Ic)  Drop  net,  with  a  mesh  size  not 
exceeding  -V*  inch  stretched  mesh. 

(d)  Slurp  gun. 

(e)  Quinaldine  may  be  used  for  the 
harvest  of  tropical  fish  if  the  person 
using  the  chemical  or  possessing  the 
chemical  in  or  on  the  waters  of  the  state 
meets  each  of  the  following  conditions: 

1 .  The  person  also  possesses  and 
maintains  aboard  any  vessel  used  in  the 
harvest  of  tropical  fish  with  quinaldine 
a  special  activity  license  authorizing  the 
use  of  quinaldine,  issued  by  the 
Division  of  Marine  Resources  of  the 
Department  of  Environmental  Protection 
pursuant  to  Section  370.08(8),  Florida 
Statutes. 

2.  The  quinaldine  possessed  or 
applied  while  in  or  on  the  waters  of  the 
state  is  in  a  diluted  form  of  no  more 
than  2%  concentration  in  solution  with 
seawater.  Prior  to  dilution  in  seawater, 
quinaldine  shall  only  be  mixed  with 
isopropyl  alcohol  or  ethanol. 

(0  A  roller  frame  trawl  operated  by  a 
person  possessing  a  valid  live  bait    • 
shrimping  license  issued  by  the 
Department  of  Environmental  Protection 
pursuant  to  Section  370.15,  Florida 
Statutes,  if  such  tropical  Hsh  are  taken 
as  an  incidental  bycatch  of  shrimp 
lawfully  harvested  with  such  trawl. 

(g)  A  trawl  meeting  the  following 
specihcations  used  to  collect  live 
specimens  of  the  dwarf  seahorse. 
Hippocampus  zosterae,  if  towed  by  a 
vessel  no  greater  than  15  feet  in  length 
at  no  greater  than  idle  speed: 

1.  The  trawl  opening  shall  be  no 
larger  than  12  inches  by  48  inches. 

2.  The  trawl  shall  weigh  no  more  than 
5  pounds  wet  when  weighed  out  of  the 
water. 

(2)  This  rule  shall  not  be  construed  to 
prohibit  the  use  of  any  bag  or  container 
used  solely  for  storing  collected 
specimens  or  the  use  of  a  single  blunt 
rod  in  conjunction  with  any  allowable 
gear,  which  rod  meets  each  of  the 
following  specifications: 

(a)  The  rod  shall  be  made  of 
nonferrous  metal,  fiberglass,  or  wood. 

(b)  The  rod  shall  be  no  longer  than  36 
inches  and  have  a  diameter  no  greater 
than  V*  inch  at  any  point. 

(3)  No  person  shall  harvest  in  or  from 
state  waters  any  tropical  fish  by  or  with 
the  use  of  any  gear  other  than  those 


types  specified  in  subsection  (1); 
provided,  however,  that  tropical  fish 
harvested  as  an  incidental  bycatch  of 
other  species  lawfully  harvested  for 
commercial  purposes  with  other  types 
of  gear  shall  not  be  deemed  to  be 
harvested  in  violation  of  this  rule,  if  the 
quantity  of  tropical  fish  so  harvested 
does  not  exceed  the  bag  limits 
established  in  Rule  46-42.005. 

Specific  Authority  370.027(2),  F.S. 
Law  Implemented  370.025,  370.027, 
F.S.  History— New  1-1-91,  Amended  7- 
1-92,  1-1-95. 

46-^2.009    Prohibition  on  the 
Taking,  Destruction,  or  Sale  of  Marine 
Corals  and  Sea  Fans;  Exception;  Repeal 
of  Section 370.114,  Florida  Statutes.— 

(1)  Except  as  provided  in  subsection 
(2),  no  person  shall  take,  attempt  to  take, 
or  otherwise  destroy,  or  sell,  or  attempt 
to  sell,  any  sea  fan  of  the  species 
Corgonia  flabellum  or  of  the  species 
Gorgonia  ventalina,  or  any  hard  or  stony 
coral  (Order  Scleractinia)  or  any  fire 
coral  (Genus  Millepora).  No  person  shall 
possess  any  such  fresh,  uncleaned,  or 
uncured  sea  fan,  hard  or  stony  coral,  or 
fire  coral. 

(2)  Subsection  (1)  shall  not  apply  to: 

(a)  Any  sea  fan,  hard  or  stony  coral, 
or  fire  coral  legally  harvested  outside  of 
state  waters  or  federal  Exclusive 
Economic  Zone  (EEZ)  waters  adjacent  to 
state  waters  and  entering  Florida  in 
iitterstate  or  international  commerce. 
The  burden  shall  be  upon  any  person 
possessing  such  species  to  establish  the 
chain  of  possession  from  the  initial 
transaction  after  harvest,  by  appropriate 
receipt(s),  bill(s)  of  sale,  or  bill(s)  of 
lading,  and  any  customs  receipts,  and  to 
show  that  such  species  originated  trom 
a  point  outside  the  waters  of  the  State 
of  Florida  or  federal  Exclusive 
Economic  Zone  (EEZ)  adjacent  to  state 
waters  a^  entered  the  state  in  interstate 
or  international  commerce.  Failure  to 
maintain  such  documentation  or  to 
promptly  produce  same  at  the  request  of 
any  duly  authorized  law  enforcement 
officer  shall  constitute  prima  facie 
evidence  that  such  species  were 
harvested  from  Florida  waters  in 
violation  of  this  rule. 

(b)  Any  sea  fan,  hard  or  stony  coral, 
or  fire  coral  harvested  and  possessed 
pursuant  to  permit  issued  by  the 


Department  of  Environmental  Protection 
for  scientific  or  educational  purposes  as 
authorized  in  Section  370.10(2),  Florida 
Statutes. 

(c)  Any  sea  fan,  hard  or  stony  coral, 
or  fire  coral  harvested  and  possessed 
pursuant  to  the  aquacultured  live  rock 
provisions  of  Rule  46-42.008(3)(a)  or 
pursuant  to  a  Live  Rock  Aquaculture 
Permit  issued  by  the  National  Marine 
Fisheries  Service  under  50  CFR  Part  638 
and  meeting  the  following  requirements: 

1.  Persons  possessing  these  species  in 
or  on  the  waters  of  the  state  shall  also 
possess  a  state  submerged  lands  lease 
for  live  rock  aquaculture  and  a 
Department  of  Environmental  Protection 
permit  for  live  rock  culture  deposition 
and  removal  or  a  federal  Live  Rock 
Aquaculture  Permit.  If  the  person 
possessing  these  species  is  not  the 
person  named  in  the  documents 
required  herein,  then  the  person  in  such 
possession  shall  also  possess  written 
permission  from  the  person  so  named  to 
transport  aquacultured  live  rock 
pursuant  to  this  exception. 

2.  The  nearest  office  of  the  Florida 
Marine  Patrol  shall  be  notified  at  least 
24  hours  in  advance  of  any  transport  in 
or  on  state  waters  of  aquacultured  live 
rock  pursuant  to  this  exception. 

3.  Persons  possessing  these  species  off 
the  water  shall  maintain  and  produce 
upon  the  request  of  any  duly  authorized 
law  enforcement  officer  sufficient 
documentation  to  establish  the  chain  of 
possession  from  harvest  on  a  state 
submerged  land  lease  for  live  rock 
aquaculture  or  in  adjacent  Exclusive 
Economic  Zone  (EEZ)  waters  pursuant 
to  a  federal  Live  Rock  Aquaculture 
Permit. 

4.  Any  sea  ian,  hard  or  stony  coral,  or 
fire  coral  harvested  pursuant  to  Rule 
46-42. 008(3)(a)  shall  remain  attached  to 
the  cultured  rock. 

Specific  Authority  370.027(2),  F.S.; 
Section  6,  Chapter  83-134,  Laws  of 
Florida,  as  amended  by  Chapter  84-121, 
Laws  of  Florida.  Law  Implemented 
370.025,  370.027,  F.S.;  Section  6, 
Chapter  83-134,  Laws  of  Florida,  as 
amended  by  Chapter  84—121,  Laws  of 
Florida.  History— New  1-1-95.2222 
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DEPARTMENT  OF  THE  l^f^ERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  Draft  Safe  Hartior 
Policy 

agency:  Fish  and  Wildlife  Service. 
Interior;  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

ACTION:  Announcement  of  draft  policy; 
request  for  public  comments. 

i^MMARY:  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  (Services)  announce  a  joint  Draft 
Safe  Harbor  Policy  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Many  endangered  and 
threatened  species  occur  exclusively  or 
to  a  large  extent  upon  privately  owned 
property;  the  involvement  of  the  private 
sector  in  the  conservation  and  recovery 
of  species  is  critical  to  the  eventual 
success  of  these  efforts.  This  policy 
would  provide  incentives  for  private 
and  other  non-Federal  property  owners 
to  restore,  enhance  or  maintain  habitats 
for  listed  species.  Either  Service,  or  the 
Services  jointly,  will  closely  coordinate 
with  the  appropriate  State  agencies  and 
any  affected  Native  American  Tribal 
governments  before  entering  into  Safe 
Harbor  Agreements  (Agreements). 
Under  the  policy,  either  Service,  or  the 
Services,  jointly,  would  provide 
participating  property  owners  with 
technical  assistance  in  the  development 
of  Agreements  and  would  provide 
assurances  that  additional  land-use  or 
resource-use  restrictions  as  a  result  of 
their  voluntary  conservation  actions  to 
benefit  covered  species  would  not  be 
imposed.  If  the  Agreement  provides  a 
net  conservation  benefit  to  the  covered 
species  and  the  property  owner  meets 
all  the  terms  of  the  Agreement,  the 
Services  would  authorize  the  incidental 
taking  of  the  covered  species  to  enable 
the  property  owner  to  ultimately  return 
the  enrolled  property  back  to  agreed 
upon  baseline  conditions.  The  Services 
seek  public  comment  on  the  draft 
policy.  Additionally,  the  Fish  and 
Wildlife  Service  (FWS)  has  published  in 
today's  Federal  Register  a  proposed  rule 
that  contains  the  necessary  regulatory 
changes  to  implement  this  policy.  The 
Services  also  seek  public  comment  on 
the  appropriateness  of  allowing  a 
property  owner  to  enter  into  a  Safe 
Harbor  Agreement  in  conjiuiction  with 
a  Habitat  Conservation  Plan  (HCP) 
under  section  10(a)(1)(B)  of  the  Act 


DATES:  Comments  on  the  draft  policy 
must  be  received  by  August  11, 1997. 
ADDRESSES:  Send  any  comments  or 
materials  concerning  the  Draft  Safe 
Harbor  Policy  to  the  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  452  ARLSQ, 
Washington,  D.C.  20240  (Telephone 
703/35&-2171,  Facsimile  703/358-1735) 
You  may  examine  comments  and 
materials  received  during  normal 
business  hours  in  room  452,  Arlington 
Square  Building,  4401  North  Fairfax 
Drive,  Arlington,  Virginia.  You  must 
make  an  appointment  to  examine  these 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief.  Fish  and  Wildlife 
Service,  Division  of  Endangered  Species 
(Telephone  (703)358-2171)  or  Nancy 
Chu,  National  Marine  Fisheries  Service. 
Chief,  Endangered  Species  Division 
(Telephone  (301)  713-1401). 

SUPPLEMENTARY  INFORMATION: 

Background 

Much  of  the  nation's  current  and 
potential  fish  and  wildlife  habitat  is  on 
non-Federal  property,  owned  by  private 
citizens.  States,  municipalities.  Native 
American  Tribal  governments,  and  other 
non-Federal  entities.  Conservation 
efforts  on  non-Federal  property  are 
critical  to  the  survival  and  recovery  of 
many  endangered  and  threatened 
species.  The  Services  strongly  believe 
that  a  collaborative  stewardship 
approach  to  the  proactive  management 
of  listed  species  involving  government 
agencies  (Federal.  State,  and  local)  and 
the  private  sector  is  critical  to  achieving 
the  ultimate  goal  of  the  Endangered 
Species  Act  (Act).  The  long-term 
recovery  of  certain  species  can  benefit 
from  short-term  and  mid-term 
enhancement,  restoration,  or 
maintenance  of  terrestrial  and  aquatic 
habitats  on  non-Federal  property. 

Many  property  owners  are  willing  to 
voluntarily  manage  their  property  to 
benefit  listed  fish  and  wildlife,  provided 
that  such  actions  do  not  result  in  new 
restrictions  being  placed  on  the  future 
use  of  their  property.  Beneficial 
management  could  include  actions  to 
enhance,  restore,  or  maintain  habitat 
(e.g.,  restoring  fire  by  prescribed 
burning,  restoring  hydrological 
conditions),  so  that  it  is  suitable  for 
listed  species.  Such  proactive 
management  actions  cannot  be 
mandated  or  required  by  the  Act.  Thus, 
failure  to  conduct  habitat  enhancement 
or  restoration  activities  would  not 
violate  any  of  the  Act's  provisions. 
Although  property  owners  recognize  the 
benefits  of  proactive  habitat 
conservation  activities  to  help  listed 


species,  some  are  still  concernea  aoou: 
additional  land-use  or  resource-use 
restrictions  that  may  result  if  listed 
species  colonize  their  property  or 
increase  in  numbers  or  distribution 
because  of  their  conservation  efforts. 
Concern  centers  on  the  applicability  of 
the  Act's  section  9  "take"  prohibitions 
if  listed  species  occupy  their  property 
and  on  future  property-use  restrictions 
that  may  result  from  their  conservation- 
oriented  property  management  actions. 
The  potential  for  future  land-  or 
resource-use  restrictions  has  led 
property  owners  to  avoid  or  limit 
property  management  practices  that 
could  enhance  or  maintain  habitat  and 
benefit  or  attract  fish  and  wildlife  that 
are  currently  Federally  listed  as 
endangered  or  threatened. 

A  fundamental  purpose  of  section  2  of 
the  Act,  is  to  conserve  the  ecosystems 
upon  which  endangered  and  threatened 
species  depend  and  to  conserve  listed 
species.  Section  9  of  the  Act  prohibits 
the  "take"  of  listed  fish  and  wildlife 
species,  which  is  defined  in  section 
3(18)  to  include,  among  other  things, 
killing,  harming  or  harassing.  The  Act's 
implementing  regulations  (50  CFR  17.3). 
as  promulgated  by  the  FWS,  define 
"harm"  to  include  "significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantiy  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding  and  sheltering."  Regulations  in 
50  CFR  17.31  extend  the  prohibition 
against  take  to  threatened  fish  and 
wildlife  species.  Consequentiy.  property 
owners  whose  properties  support 
endangered  or  threatened  species  could 
violate  section  9  of  the  Act  if  the 
property  owners  significantly  develop, 
modify,  or  manage  those  properties  in  s 
way  that  causes  harm  to  listed  species. 

The  Services'  draft  Safe  Harbor  Policy 
encourages  property  owners  to 
voluntarily  conserve  threatened  and 
endangered  sp>ecies  without  the  risk  of 
further  restrictions  pursuant  to  section 
9.  Previously  the  FWS  has  provided  safe 
harbor  type  assurances  to  non-Federal 
property  owners  based  on  various 
authorities  under  the  Act,  including 
incidental  take  statements  under  section 
7(a)(2)  and  incidental  take  permits 
under  section  10(a)(1)(B).  After  further 
consideration  of  such  alternatives  and 
other  provisions  of  the  Act,  the  Services 
have  determined  that  the  section 
10(a)(1)(A)  "enhancement  of  survival" 
permit  provisions  of  the  Act  provide  the 
best  mechanism  to  carry  out  the  Safe 
Harbor  Policy  and  provide  the  necessary 
assurances  for  participating  property 
owners  while  also  providing 
conservation  benefits  to  the  covered 
species.  Assurances  already  provided  by 
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the  FWS  under  sections  7  or  10(a)(1)(B) 
would  still  be  valid,  and  revision  of 
those  proactive  Agreements  is 
unnecessary.  The  Services  are 
developing  this  policy  to  provide 
national  consistency  in  the  development 
of  Safe  Harbor  Agreements  and  link  the 
policy  to  an  expanded  enhancement  of 
survival  permit  program  through  section 
10(a)(1)(A)  of  the  Act. 

The  FWS's  proposed  regulatory 
changes  necessary  to  implement  this 
draft  policy  were  published  in  today's 
Federal  Register.  The  proposed  rule 
provides  the  FWS's  procedures  to 
implement  the  Safe  Harbor  Policy  as 
well  a^  other  changes  to  Parts  13  and  17. 
The  National  Marine  Fisheries  Service 
will  develop  and  propose  regulatory 
changes  to  implement  this  policy  at  a 
later  date. 

Draft  Safe  Harbor  Policy 

Part  1.  Purpose 

Because  many  endangered  and 
threatened  species  occur  exclusively,  or 
to  a  large  extent,  upon  privately  owned 
property,  the  involvement  of  the  private 
sector  in  the  conservation  and  recovery 
of  species  is  critical  to  the  eventual 
success  of  these  efforts.  Private  property 
owners  are  willing  to  be  partners  in  the 
conservation  and  recovery  of  fish, 
wildlife,  and  plant  species  and  their 
habitats.  However,  property  owners 
often  are  reluctant  to  undertake 
proactive  activities  that  increase  the 
likelihood  or  extent  of  use  of  their 
properties  by  endangered  and 
threatened  species,  due  to  fear  of  future 
additional  property-use  restrictions. 
Safe  Harbor  Agreements  are  a  means  of 
providing  an  incentive  to  property 
owners  to  restore,  enhance,  or  maintain 
habitats  resulting  in  a  net  conservation 
benefit  to  endangered  and  threatened 
species.  Although  such  Agreements  may 
not  permanently  conserve  such  habitats, 
they  nevertheless  offer  important  short- 
term  and  mid-term  conservation 
benefits.  These  net  conservation  benefits 
may  result  from  reduction  of 
fragmentation  and  increasing  the 
connectivity  of  habitats,  maintaining  or 
increasing  populations,  insuring  against 
catastrophic  events,  enhancing  and 
restoring  habitats,  buffering  protected 
areas,  and  creating  areas  for  testing  and 
implementing  new  conservation 
strategies. 

The  purpose  of  the  Safe  Harbor  Policy 
is  to  ensure  consistency  in  the 
development  of  Safe  Harbor 
Agreements.  Safe  Harbor  Agreements 
encourage  proactive  species 
conservation  efforts  by  private  and  other 
non-Federal  property  owners  while 
providing  certainty  relative  to  future 


property-use  restrictions,  if  these  eiiuns 
attract  listed  species  onto  their 
properties,  or  areas  affected  by  actions 
undertaken  on  their  property,  or 
increase  the  numbers  or  distribution  of 
listed  species  already  present  on  their 
properties.  These  voluntary  Agreements 
will  be  developed  between,  either 
Service,  or  the  Services  jointly,  and 
private  and  other  non-Federal  propwrty 
owners.  The  Services  will  closely 
coordinate  development  of  these 
Agreements  with  Uie  appropriate  State 
fish  and  wildlife  or  other  agencies  and 
any  affected  Native  American  Tribal 
governments.  Collaborative  stewardship 
with  State  fish  and  wildlife  agencies  is 
particularly  important  given  the 
partnerships  that  exist  between  the 
States  and  the  Services  in  recovering 
listed  species.  Under  a  Safe  Harbor 
Agreement,  participating  property 
owners  would  voluntarily  undertake 
management  activities  on  their  property 
to  enhance,  restore,  or  maintain  habitat 
to  benefit  Federally-listed  species. 

Safe  Harbor  Agreements  may  be 
initiated  by  property  owners,  or,  either 
Service  or  the  Services  jointly,  may  take 
the  initiative  on  their  own  or  in  concert 
with  other  Federal  or  State  agencies  to 
encourage  property  owners  to 
volimtarily  enter  Safe  Harbor 
Agreements  for  a  given  area,  particularly 
when  many  non-Federal  parcels  of 
property  are  involved.  Either  Service  or 
the  Services  jointly,  will  work  with  the 
participating  landowner  in  the 
development  of  their  permit  application 
and  the  Safe  Harbor  Agreement.  The 
Services  will  provide  the  necessary 
technical  assistance  to  the  landowner  in 
developing  mutually  agreeable 
management  actions  that  the  landowner 
is  willing  to  volimtarily  undertake  or 
forgo  that  will  provide  a  net 
conservation  benefit  and  help  the 
landowner  describe  how  these  activities 
will  benefit  covered  species. 
Development  of  an  acceptable  permit 
application  and  an  adequate  Safe  Harbor 
agreement  is  intricately  linked.  Either 
Service  or  the  Services  jointly  will 
process  the  participating  landowner's 
permit  application  following  the  Safe 
Harbor  permitting  process  as  described 
in  Title  50  of  the  Code  of  Federal 
Regulations  Part  17.  During  this  process 
all  parties  to  the  Agreement  will  work 
in  close  coordination  in  the 
development  of  the  Agreement  to  ensure 
that  measure*  included  in  the  agreement 
are  consistent  with  the  terms  and 
conditions  of  the  permit.  Once  the 
permit  is  issued  the  parties  to  the 
Agreement  can  finalize  and  sign  the 
Agreement. 

The  Services  recognize  that  Safe 
Harbor  Agreements  are  not  appropriate 


uiiuer  aij  LirLuiiisitiiiLes    iii  piiiiiLuiai, 

in  situations  when  property  owners  are 
seeking  immediate  take  authorization, 
development  of  a  Habitat  Conservation 
Plan  (HCP)  and  issuance  of  an 
incidental  take  permit  under  section 
10(a)(1)(B)  would  be  more  appropriate. 
Safe  Harbor  Agreements  are  also  not 
appropriate  in  situations  that  do  not 
meet  the  net  conservation  benefit 
standards  of  this  policy.  For  example, 
where  either  Service  or  the  Services 
jointly,  reasonably  anticipate  that  a 
proposed  Agreement  would  only 
redistribute  the  existing  population  of  a 
listed  species  or  attract  a  species  away 
from  a  habitat  that  enjoys  long-term 
protection  to  a  habitat  without  such 
protection,  the  Services  would  not  enter 
into  the  Agreement.  As  another 
example,  where  a  species  is  so  depleted 
or  its  habitat  so  degraded  that  some 
improvement  over  baseline  conditions 
is  necessary  to  result  in  a  net 
conservation  benefit,  a  Safe  Harbor 
Agreement  may  not  be  appropriate.  For 
instance,  certain  aquatic,  riverine,  and/ 
or  riparian  species  may  present  a 
challenge  in  reaching  a  net  conservation 
benefit  since  returning  to  the  baseline 
conditions  could  have  serious  negative 
effects  and  would  negate  or  outweigh 
the  benefits  achieved  through  the 
Agreement.  In  these  cases,  if  a  net 
conservation  benefit  cannot  be  achieved 
after  taking  into  consideration  the  return 
to  the  baseline  conditions,  the  Services 
will  not  enter  into  a  Safe  Harbor 
Agreement  unless  the  Services  and  the 
property  owner  agree  to  appropriate 
conditions  that  provide  such  a  benefit 
Availability  of  resources  will  also  be 
a  governing  factor  for  the  Services.  The 
Services  expect  the  interest  in  Safe 
Harbor  Agreements  to  rise  and  the 
demand  for  technical  assistance  to 
property  owners  to  increase.  Safe 
Haihor  Agreements  are  developed  using 
limited  funds  appropriated  for  recovery 
activities.  Priority  will,  therefore,  be 
given  to  Agreements  that  provide  the 
greatest  contribution  to  the  recovery  of 
multiple  listed  species.  Another 
governing  bctor  will  be  whether  there  is 
sufficient  information  to  develop  sound 
conservation  measures.  The  Services 
will  work  with  State,  Tribal,  and  other 
interested  parties  to  fill  information 
gaps  for  species  requirements  that  have 
not  been  adequately  docimiented  in  the 
scientific  literature. 

Part  2.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  policy. 

"Baseline  conditions"  for  covered 
species  means  population  estimates  and 
distribution  (if  available  or 
determinable)  and/or  habitat 
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charatterisUcs  ol  enrolled  property  that 
sustain  seasonal  or  permanent  use,  at 
the  time  the  Safe  Harbor  Agreement  is 
executed  between  either  Service  or  the 
Services  jointly  and  the  property  owner. 

"Covered  species"  means  a  species 
that  is  the  intended  subject  of  a  Safe 
Harbor  Agreement.  Covered  species  are 
limited  to  species  that  are  Federally 
listed  as  endangered  or  threatened. 

"Enhancement  of  Survival  Permit" 
means  a  permit  issued  under  the 
authority  of  section  10(a)(1)(A)  of  the 
Act. 

"Enrolled  property"  means  all  private 
or  non-Federal  property  or  waters 
covered  by  a  Safe  Harbor  Agreement  to 
which  safe  harbor  assurances  apply  and 
on  which  incidental  taking  is  authorized 
under  the  enhancement  of  survival 
permit. 

"Management  activities"  are 
voluntary  conservadon  actions  to  be 
undertaken  by  a  property  owner  that 
either  Service  or  the  Services  jointly 
believe  will  benefit  the  status  of  the 
covered  species. 

"Net  conservation  benefit"  means  the 
cumulative  results  of  the  management 
activities  identified  in  an  Agreement 
that  provide  for  an  increase  in  a  species' 
population  and/or  the  enhancement, 
restoration  or  maintenance  of  covered 
species'  suitable  habitat  within  the 
enrolled  property,  taking  into  account 
the  length  of  the  Agreement  and  the 
incidental  taking  allowed  by  the  permit. 
Net  conservation  benefits  must  be 
sufficient  to  contribute  to  the  recovery 
of  the  covered  species  if  undertaken  by 
other  property  owners  similarly  situated 
within  the  range  of  the  covered  species. 

"Property  owner"  includes,  but  is  not 
limited  to.  private  individuals, 
organizations,  businesses.  Native 
American  Tribtd  governments.  State  and 
local  governments,  and  other  non- 
Federal  entities. 

"Safe  Harbor  Agreement"  means  an 
Agreement  signed  by  either  Service,  or 
both  Services  jointly  and  a  property 
owner  and  any  other  cooperator,  if 
appropriate,  that:  (a)  Sets  forth  specific 
management  activities  that  the  private 
or  non-Federal  property  owner  will 
voluntarily  undertake  or  forgo  that  will 
provide  a  net  conservation  benefit  to 
covered  species;  and  (b)  provides  the 
property  owner  with  the  Safe  Harbor 
assurances  described  within  the 
Agreement  and  authorized  in  the 
enhancement  of  survival  permit. 

"Safe  Harbor  Assurances"  are 
assurances  provided  in  the  Agreement 
and  authorized  in  the  enhancement  of 
survival  permit  for  covered  species,  by 
either  Service,  or  both  jointly,  to  a  non- 
Federal  property  owner.  These 
assurances  would  allow  the  property 


owner  to  alter  or  modify  enrolled 
property,  even  if  such  alteration  or 
modification  will  result  in  the 
incidental  take  of  a  listed  species  that 
would  return  the  species  back  to  the 
originally  agreed  upon  baseline 
conditions.  Such  assurances  may  apply 
to  whole  parcels,  or  portions  thereof,  of 
the  property  owner's  property  as 
designated  in  the  Agreement.  These 
assurances  are  dependent  upon 
compliance  with  the  property  owners' 
obligations  in  the  Agreement  and  in  the 
enhancement  of  survival  permit. 

Part  3.  Cooperation  and  Coordination 
With  the  States  and  Tribes 

Coordination  with  the  appropriate 
State  agencies  and  any  affected  Tribal 
governments  is  critical  for  the  success  of 
the  Services'  collaborative  stewardship 
approach  to  recovery  through  these  Safe 
Harbor  Agreements,  which  is  the 
underlying  principle  of  the  Safe  Harbor 
Policy.  Coordination  among  the  State 
fish  and  wildlife  agencies.  Tribal 
governments,  the  Services,  and  the 
property  owners  are  key  to  effectively 
implementing  a  successful  Safe  Harbor 
Agreement.  This  coordination  allows 
the  special  local  knowledge  of  all 
appropriately  affected  entities  to  be 
considered  in  the  Agreements.  The 
Services  will  work  in  close  partnership 
with  State  agencies  on  matters  involving 
the  distribution  of  materials  describing 
the  Safe  Harbor  Agreement  policies  and 
programs,  the  determination  of 
acceptable  baseline  conditions  and 
development  of  appropriate  monitoring 
efforts.  Because  of  the  Services'  trust 
responsibilides,  the  Services  will  also 
closely  coordinate  and  consult  with  any 
affected  Tribal  government  which  has  a 
treaty  right  to  any  fish  or  wildlife 
resources  covered  by  a  Safe  Harbor 
Agreement. 

Part  4.  Species  Net  Benefit  From  Safe 
Harbor  Agreements 

Before  entering  into  any  Safe  Harbor 
Agreement,  either  Service,  or  the 
Services  jointly,  must  make  a  written 
finding  that  all  covered  species  would 
receive  a  net  conservation  benefit  bttm 
management  actions  undertaken 
pursuant  to  the  Agreement.  Net 
conservation  benefits  must  contribute  to 
the  recovery  of  the  covered  species. 
Although  a  Safe  Harbor  Agreement  does 
not  have  to  provide  permanent 
conservation  for  enrolled  property. 
Agreements  must  nevertheless  be  of 
sufficient  design  and  duration  to 
provide  a  net  conservation  benefit  to  all 
covered  listed  species. 

Conservation  Denefits  from  Safe 
Harbor  Agreements  may  include 
reduction  of  habitat  fragmentation  rates; 


the  maintenance,  restoration  or 
enhancement  of  habitats;  increase  in 
habitat  connectivity;  maintenance  or 
increase  of  population  numbers  or 
distribution;  reduction  of  the  effects  of 
catastrophic  events;  establishment  of 
buffers  for  protected  areas;  and 
establishment  of  areas  to  test  and 
develop  new  and  innovative 
conservation  strategies.  The  Services 
believe  a  "net  conservation  benefit"  test 
is  necessary  to  justify  the  issuance  of  an 
enhancement  of  survival  permit  under 
section  10(a)(1)(A)  of  the  Act.  The 
contribution  to  the  recovery  of  listed 
species  by  Safe  Harbor  Agreements  must 
be  evaluated  carefully,  since  realized 
benefits  from  these  agreements  will  be 
affected  by  the  duration  of  the 
Agreement. 

The  Services  believe  that  there  are 
many  listed  species  that  will  benefit 
from  management  actions  carried  out  for 
the  duration  of  Safe  Harbor  Agreements 
even  if  there  is  a  return  to  baseline 
conditions.  Returning  the  habitat  or 
population  numbers  to  the  baseline 
conditions  must  be  possible  without 
negating  the  net  conservation  benefit 
provided  by  the  Agreement.  If  this  net 
conservation  benefit  standard  caimot  be 
met,  then  the  Services  will  not  enter 
into  the  Agreement.  For  example,  where 
the  Services  reasonably  anticipate  that  a 
proposed  Agreement  would  only 
redistribute  the  existing  population  of  a 
listed  species  or  attract  a  species  away 
from  a  habitat  that  enjoys  long-term 
protection  to  a  habitat  without  such 
protection,  the  Services  would  not  enter 
into  the  Agreement.  Aquatic,  riverine, 
and/or  riparian  species  may  present  an 
additional  challenge  in  reaching  a  net 
conservation  benefit  since  returning  to 
the  baseline  conditions  could  have  a 
serious  negative  effect  and  would  negate 
or  outweigh  the  benefits  achieved 
through  the  Agreement.  In  these  cases, 
if  a  net  conservation  benefit  cannot  be 
achieved,  and  still  allow  for  the  return 
to  the  baseline  conditions,  the  Services 
will  not  enter  into  a  Safe  Harbor 
Agreement. 

Part  5.  Standards  for  and  Development 
of  a  Safe  Harbor  Agreement  and  Permit 
Issuance  Under  Section  10(a)(1)(A)  of 
the  Act 

A  property  owner  may  obtain  a  permit 
to  incidentally  take  a  listed  species  of 
fish  and  wildlife  above  the  agreed  upon 
baseline  conditions  of  the  Safe  Harbor 
Agreement,  if  the  Agreement  satisfies 
the  following  requirements: 

The  Agreement  must — 

(1)  Specify  the  species  and/or  habitats 
and  identify  the  enrolled  property 
covered  by  the  Agreement; 


UMI 


Federal  K.'4<'^tRr  /  Vol.  62,  No.  113  /     Thursday.  June  12,  1997  /     Notices 


32181 


i2)  Describe  the  agreed  upon  baseline 
conditions  for  each  of  the  covered 
species  within  the  enrolled  property; 

(3)  Identify  management  actions  that 
woiUd  accomplish  the  expected  net 
conservation  benefits  to  the  species  and 
the  agreed  upon  timeframes  for  these 
management  actions  to  remain  in  effect 
in  order  to  achieve  the  anticipated  net 
conservation  benefits; 

(4)  Describe  the  anticipated  results  of 
the  management  actions  and  any 
incidental  take  associated  with  the 
management  actions; 

(5)  Incorporate  a  notification 
requirement,  where  appropriate  and 
feasible,  to  provide  either  Service,  or 
Services  jointly,  or  appropriate  State 
agencies  with  a  reasonable  opportunity 
to  rescue  individual  specimens  of  a 
covered  species  before  any  authorized 
incidental  taking  occurs; 

(6)  Describe  the  nature  of  the  expected 
incidental  take  upon  termination  of  the 
Agreement  (i.e.,  back  to  baseline 
conditions); 

(7)  Satisfy  other  requirements  of 
section  10  of  the  Act;  and 

(8)  Identify  the  responsible  parties 
that  will  monitor  maintenance  of 
baseline  conditions,  implementation  of 
terms  and  conditions  of  the  Agreement, 
and  any  incidental  take  as  authorized  in 
the  permit. 

Issuance  of  a  Safe  Harbor  permit  by 
the  Services  is  subject  to  consultation 
under  the  intra-Service  consultation 
provisions  of  section  7  of  the  Act. 

Part  6.  Baseline  Conditions 

Either  Service,  or  the  Services  jointly, 
the  property  owner,  and  any  other 
cooperator(s)  must  accurately  describe 
the  baseline  conditions  for  the  property 
and  species  covered  by  the  Safe  Harbor 
Agreement  to  ensure  that  the  Agreement 
will  not  reduce  ciurent  protection  for 
covered  species  that  presently  may  use 
the  enrolled  property,  or  result  in 
additional  restrictions  for  such  species 
beyond  the  baseline  conditions.  The 
baseline  conditions  must  reflect  the 
known  biological  and  habitat 
characteristics  that  are  necessary  to 
support  existing  levels  of  use  of  the 
property  by  species  covered  in  the 
Agreement.  However,  in  light  of 
circumstances  beyond  the  control  of  the 
property  owner  (e.g.,  loss  of  nest  trees 
due  to  storm  damage),  the  parties  to  the 
Agreement  may  revise  the  baseline 
conditions  to  reflect  the  new 
circumstances  and  may  develop  a  new 
baseline  upon  which  aJl  parties  agree. 

(A)  Detennining  the  Baseline  Conditions 

This  Policy  requires  a  full  description 
of  baseline  conditions  for  any  species 
covered  in  an  Agreement  (see  Part  5 


above).  Either  Service  or  the  Services 
jointly,  or  appropriate  State  or  Tribal 
agencies,  with  the  concurrence  of  the 
participating  property  owner,  will 
describe  the  baseline  conditions  for  the 
enrolled  property  in  terms  appropriate 
for  the  covered  species  such  as:  number 
and  location  of  individual  animals,  if 
available  or  determinable;  necessary 
habitat  charactenstics  that  support  the 
species  covered  by  the  Agreement;  and 
other  appropriate  attributes.  On-site 
inspections,  maps,  aerial  photographs, 
remote  sensing,  or  other  similar  means 
can  help  determine  baseline  conditions. 
To  the  extent  determinable,  the  parties 
to  the  Agreement  must  identify  and 
agree  on  the  level  of  occupation 
(permanent  or  seasonal)  by  covered 
species  on  the  enrolled  property.  For 
species  that  are  extremely  difficult  to 
survey  and  quantify,  an  estimate  or  an 
indirect  measure  (e.g.,  number  of 
suitable  acres  of  habitat  needed  to 
sustain  a  member  of  the  species)  is 
acceptable.  Either  Service  or  the 
Services  jointly,  will  develop  the 
estimate  following  a  protocol  agreed 
upon  by  all  parties  to  the  Agreement. 
Baseline  conditions  are  then  set,  based 
upon  the  agreed  upon  measiuements  or 
estimates.  Either  Service  or  the  Services 
jointly,  the  property  owner  or  the 
property  owner  and  any  other 
appropriate  agency  or  government 
acting  in  cooperation  with  either 
Service  or  the  Services  jointly,  may 
determine  the  baseline  conditions. 
When  either  Service  does  not  directly 
determine  the  baseline  conditions,  they 
must  review  and  concur  with  the 
determination  before  entering  into  an 
Agreement.  Formulation  of  baseline 
conditions  can  incorporate  Loformation 
provided  by  the  property  owner,  any 
other  appropriate  agency,  or  species 
experts,  as  appropriate. 

(B)  Plants 

The  Act's  "take"  prohibitions 
generally  do  not  apply  to  listed  plant 
species  on  private  property.  Therefore, 
the  incidental  take  assurances  provided 
in  this  policy  are  usually  not  necessary 
for  listed  plant  species.  However,  the 
Services  strongly  encourage  and  often 
enter  into  Agreements  with  non-Federal 
property  owners  to  restore  and  enhance 
habitats  for  listed  plants. 

Either  Service  or  the  Services  jointly, 
must  review  the  effects  of  their  own 
actions  (e.g.,  issuance  of  a  permit)  on 
listed  plants,  even  when  those  plants 
are  found  on  private  property  under 
section  7  of  the  Act.  In  approving  an 
enhancement  of  survival  permit  and 
entering  into  a  Safe  Harbor  Agreement, 
either  Service  or  the  Services  jointly, 
must  also  confirm  under  section  7  that 


the  Agreement  will  not  "jeopardize  the 
continued  existence"  of  listed  plants.  In 
the  interest  of  conserving  listed  plants 
and  complying  with  their 
responsibilities  under  section  7,  either 
Service  or  the  Services  jointly,  may 
negotiate  with  the  property  owner  to 
voluntarily  assist  the  Services  in 
restoring  or  enhancing  listed  plant 
habitats  present  within  the  enrolled 
property. 

(C)  Futvue  Section  7  Considerations  and 
Assurances 

Before  entering  into  a  Safe  Harbor 
Agreement,  the  either  Service  or  the 
Services  jointly,  must  conduct  an  intia- 
Service  section  7  reviefw.  During  that 
process,  either  Service  or  the  Services 
jointly,  must  determine  that  future 
property  use  changes  within  the 
enrolled  property  and  incidental  take 
consistent  with  the  established  baseline 
conditions  will  neither  jeopardize  listed 
species  of  fish  and  wildlife  or  plants, 
nor  destroy  or  adversely  modify  critical 
habitat  at  the  time  of  signing  the 
Agreement.  If  a  futiu«  Federal  nexus  to 
the  enrolled  property  prompts  the  need 
for  a  section  7  review  and  take  of  the 
listed  species  above  the  baseline 
conditions  is  likely,  either  Service  or  the 
Services  jointly,  will  issue  a  non- 
jeopardy  biological  opinion  and 
incidental  take  statement  to  the  Federal 
action  agency.  As  required  by  section  7 
and  its  implementing  regulations,  either 
Service  or  the  Services  jointly,  will  also 
provide  the  Federal  agency  with 
reasonable  and  prudent  measures  that 
are  necessary  or  appropriate  to 
minimize  the  effects  of  the  action.  Those 
measures  will  only  require 
implementation  of  the  same  terms  and 
conditions  provided  to  the  participating 
landowner  in  his/her  Safe  Harbor 
Agreement  and  associated  10(a)(1)(a) 
permit.  This  approach  is  warranted  and 
consistent  with  section  7  consultation 
procedures  because  the  effects  of  any 
incidental  take  consistent  with  the 
established  baseline  conditions  would 
have  been  previously  considered  during 
the  Services'  intra-agency  section  7 
review  for  the  proposed  Agreement. 

Part  7.  Assurances  to  Property  Owners 

A  property  owner  who  enters  an 
Agreement  and  wishes  to  return 
enrolled  property  to  the  baseline 
conditions  would  need  to  show  that  the 
agreed  upon  baseline  conditions  were 
maintained  and  that  activities  identified 
in  the  Agreement  as  necessary  to 
achieve  the  net  conservation  benefit 
were  carried  out  for  the  diuation  of  the 
agreement.  If  the  property  owner  carried 
out  the  management  actions  and 
complied  with  the  permit  and  the 
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Agreement  conditions,  the  property 
owner  would  be  authorized  to  utilize 
his/her  property  in  a  manner  which 
returns  the  eiu'olled  property  to  baseline 
conditions. 

Part  8.  Occupation  by  Non-Covered  or 
Newly  Listed  Species 

After  an  Agreement  is  signed  and  an 
enhancement  of  survival  permit  is 
issued,  a  species  not  addressed  in  the 
Agreement  may  occupy  enrolled 
property.  If  either  Service  or  the 
Services  jointly,  conclude  that  the 
species  is  present  as  a  direct  result  of 
the  property  owner's  conservation 
actions  taken  under  the  Agreement, 
either  Service  or  the  Services,  will: 

(1)  At  the  request  of  the  property 
owner,  amend  the  Agreement  to  reflect 
the  changed  circumstances  and  revise 
the  baseline  condition  description,  as 
appropriate;  and 

(2)  Review  and  revise  the  permit,  as 
applicable,  to  address  the  presence  of 
additional  listed  species  on  enrolled 
property. 

Assurances  in  the  permit  may  not 
necessarily  be  extended  to  a  non- 
covered  species  if  the  species  was 
specifically  excluded  from  the  original 
Agreement  as  a  result  of  the 
participating  property  owner's  request, 
or  its  presence  is  a  result  of  activities 
not  directly  attributable  to  the  property 
owner.  In  these  cases,  enhancement  or 
maintenance  actions  that  are  specific  to 
the  non-covered  species  under 
consideration  must  be  developed,  and 
baseline  conditions  determined  that  will 
provide  a  net  conservation  benefit  to 
that  species. 

Any  substantial  change  to  a  Safe 
Harbor  Agreement  or  a  revision  to  an 
enhancement  of  survival  permit  because 
of  non-covered  species  would  be  subject 
to  the  same  review  process  (i.e.,  section 
7  of  the  Act  or  public  review)  as  the 
original  Safe  Harbor  agreement  and 
enhancement  of  survival  permit. 

Part  9.  National  Environmental  Policy 
Act  Compliance 

The  National  Envirorunental  Policy 
Act  of  1969  (NEPA),  as  amended,  and 
the  regulations  of  the  Council  on 
Environmental  Quality  (CEQj  require  all 
Federal  agencies  to  examine  the 
environmental  impact  of  their  actions, 
to  analyze  a  full  range  of  alternatives, 
and  to  utilize  public  participation  in  the 
plaiming  and  implementation  of  their 
actions.  The  purpose  of  the  NEPA 
process  is  to  help  Federal  agencies  make 
better  decisions  and  to  ensure  that  those 
decisions  are  based  on  an  understanding 
of  environmental  consequences.  Federal 
agencies  can  satisfy  NEPA  requirements 
by  either  a  Categorical  Exclusion, 


Environmental  Assessment  (EA),  or 
Environmental  Impact  Statement  (EIS), 
depending  on  the  effects  of  their 
proposed  action. 

Either  Service  or  the  Services  jointly, 
will  review  each  permit  action  for  other 
significant  environmental,  economic, 
social,  historical  or  cultural  impact,  or 
for  significant  controversy  (516  DM  2, 
Appendix  2  for  FWS  and  NOAA's 
Environmental  Review  Procedures  and 
NOAA  Administrative  Order  Series 
216-6).  If  either  Service  or  the  Services 
jointly,  expect  that  significant  impact 
could  occur,  the  issuance  of  a  permit 
would  require  preparation  of  an  EA  or 
EIS.  General  guidance  on  when  the 
Services  exclude  an  action  categorically 
and  when  and  how  to  prepare  an  EA  or 
EIS  is  found  in  the  FVVS's 
Administrative  Manual  (30  AM  3)  and 
NOAA  Administrative  Order  Series 
216-6.  If  a  Safe  Harbor  Agreement/ 
permit  is  not  expected  to  individually  or 
cumulatively  have  a  significant  impact 
on  the  quality  of  the  human 
environment,  then  the  Agreement/ 
permit  may  be  categorically  excluded. 

Part  10.  Transfer  of  Ownership 

If  a  property  owner  who  is  party  to  a 
Safe  Harbor  Agreement  transfers 
ownership  of  the  enrolled  property, 
either  Service  or  the  Services,  will 
regard  the  new  owner  as  having  the 
same  rights  and  obligations  with  respect 
to  the  enrolled  property  as  the  original 
property  owner  if  the  new  property 
owner  agrees  to  become  a  party  to  the 
original  Agreement.  Actions  taken  by 
the  new  participating  property  owner 
that  result  in  the  incidental  take  of 
species  covered  by  the  Agreement 
would  be  authorized  if  the  new  property 
owner  maintains  the  baseline 
conditions.  The  new  property  owner, 
however,  would  neither  incur 
responsibilities  under  the  Agreement 
nor  receive  any  assurances  relative  to 
section  9  restrictions  from  the 
Agreement  unless  the  new  property 
owner  becomes  a  party  to  the 
Agreement. 

A  Safe  Harbor  Agreement  must 
commit  the  participating  property 
owner  to  notify  the  Services  of  any 
transfer  of  ownership  at  the  time  of  the 
transfer  of  any  property  subject  to  the 
Agreement.  This  will  allow  the  Services 
to  contact  the  new  property  owner  to 
explain  the  prior  Safe  Harbor  Agreement 
and  to  determine  whether  the  new 
property  owner  would  like  to  continue 
the  original  Agreement  or  enter  a  new 
Agreement.  When  a  new  property  owner 
continues  an  existing  Safe  Harbor 
Agreement,  either  Service  or  the 
Services  jointly,  will  honor  the  baseline 


conditions  for  the  enrolled  property 
under  consideration. 

Part  1 1 .  Property  Owner  Discretion 

Nothing  in  this  policy  prevents  a 
participating  property  owner  from 
implementing  management  actions  not 
described  in  the  Agreement,  so  long  as 
such  actions  maintain  the  baseline 
conditions.  Either  Service  or  the 
Services  jointly,  will  provide  technical 
advice,  to  the  maximum  extent 
practicable,  to  the  property  owner  when 
requested. 

Part  12.  Discretion  of  All  Parties 

Nothing  in  this  policy  compels  any 
party  to  enter  a  Safe  Harbor  Agreement 
at  any  time.  Entering  a  Safe  Harbor 
Agreement  is  voluntary  and  presumes 
that  the  Agreement  will  serve  the 
interests  of  all  affected  parties.  Unless 
specifically  noted,  an  Agreement  does 
not  otherwise  create  or  waive  any  legal 
rights  of  any  party  to  the  Agreement. 

Part  13.  Scope  of  Policy 

This  policy  applies  to  all  federally- 
listed  species  of  fish  and  wildlife 
administered  by  either  Service  or  the 
Services  jointly,  as  provided  in  the  Act 
and  its  implementing  regulations. 

Required  Determinations 

A  major  purpose  of  this  proposed 
policy  is  the  facilitation  of  voluntary 
cooperative  programs  for  the  proactive 
management  of  non-Federal  lands  and 
waters  for  the  benefit  of  listed  species. 
From  the  Federal  Government's 
perspective,  implementation  of  this 
policy  would  result  in  minor 
expenditures  (e.g.,  providing  technical 
assistance  in  the  development  of  site- 
specific  management  plans).  The 
benefits  derived  from  such  management 
actions  on  non-Federal  lands  and  waters 
would  significantly  advance  the 
recovery  of  listed  species.  Non-Federal 
program  participants  would  be  provided 
regulatory  certainty  as  a  result  of  their 
voluntary  management  actions.  In  some 
cases,  such  participants  may  incur 
minor  expenditures  to  carry  out  some 
management  actions  on  their  lands  or 
involving  their  water.  The  Services  have 
determined  that  the  proposed  policy 
would  not  result  in  significant  costs  of 
implementation  to  the  Federal 
Government  or  to  non-Federal  progAm 
participants. 

The  Director  of  the  Fish  and  Wildlife 
Service  certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  a  review  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  has  revealed  that  this 
policy  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
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entities,  which  includes  businesses, 
organizations,  or  governmental 
jurisdictions.  Because  of  the  completely 
voluntary  nature  of  the  Safe  Haibor 
program,  no  significant  effects  are 
expected  on  non-Federal  cooperators 
exercising  their  option  to  enter  into  a 
Safe  Harbor  Agreement.  Therefore,  this 
policy  would  have  minimal  effect  on 
such  entities. 

This  policy  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  Therefore,  it  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

The  Services  have  determined  and 
certify  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq.,  that 
this  proposed  policy  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  governments 
or  private  entities.  The  Departments 
have  determined  that  these  proposed 
policy  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

The  Services  have  examined  this 
proposed  policy  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  requests  for  additional 
information  or  increase  in  the  collection 
requirement  other  than  those  already 
approved  under  the  Paperwork 
Reduction  Act  of  1995  for  incidental 
take  permits  with  OMB  approval  #1018- 
0022  which  expires  July  31,  1997.  The 
Service  requested  renewal  of  the  OMB 
approval  and  in  accordance  with  5  CFR 
1320  will  not  continue  to  collect  the 
information,  if  the  approval  has  expired, 
until  OMB  approval  has  been  obtained. 

The  Department  has  determined  that 
the  issuance  of  the  proposed  policy  is 
categorically  excluded  under  the 
Department  of  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix 
1.10.  NMFS  concurs  with  the 
Department  of  Interior's  determination 
that  the  issuance  of  the  proposed  policy 
qualifies  for  a  categorical  exclusion  and 
falls  within  the  categorical  exclusion 
criteria  in  NOAA  216-3  Administrative 
Order,  Environmental  Review 
Procedure. 

Public  Comments  Solicited 

The  Services  request  conunents  on 
their  Draft  Safe  Harbor  Policy. 
Particularly  sought  are  comments  on  the 
procedures  or  methods  for  enhancing 
the  utility  of  the  Safe  Harbor  Policy  in 
canying  out  the  purposes  of  the  Act. 

The  Services  also  are  interested  in  the 
views  of  interested  parties  on  the 
appropriateness  of  linking  "Safe 
Harbor"  Agreements  to  incidental  take 
permits  issued  under  section  10(a)(1)(B) 
of  the  Act.  In  certain  situations,  HCP 
permittees  might  be  willing  to  conduct 


activities  that  would  enhance  listed 
species  populations  above  their 
mitigation  obligations  under  an 
incidental  take  i>ermit  or  HCP.  The 
Services  are  interested  in  ideas, 
comments,  and  suggestions  on  this 
concept.  The  Services  also  are 
reqifesting  ideas,  comments  or 
suggestions  on  how  to  delineate  the 
baseline  conditions  for  a  Safe  Harbor 
Agreement  that  is  linked  to  an  HCP 
incidental  take  permit.  After 
consideration  of  all  comments  received 
on  this  question,  the  Services  will 
decide  whether  it  is  appropriate  to 
utilize  Safe  Harbor  Agreements  in 
connection  with  HCPs. 

If  the  Services  decide  that  it  is 
appropriate  to  provide  these  assurances 
to  incidental  take  permittees,  the 
Services  will  publish  a  proposed  policy 
on  how  best  to  provide  such  assurances. 

In  addition,  situations  may  arise 
where  a  property  owner  may  want  to 
recover  or  conserve  numerous  species, 
both  listed  and  unlisted  on  their 
property,  and  may  want  to  enter  into 
both  a  Safe  Harbor  Agreement  and  a 
Candidate  Conservation  Agreement.  The 
Services  are  also  seeking  comments,  and 
are  interested  in  ideas  and  suggestions 
on  the  ways  to  streamline  and  combine 
these  processes  when  developing  these 
two  types  of  agreements  with  the  same 
property  owner. 

The  Services  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Services  by  Augiist  11,  1997.  To  ease 
review  and  consideration  of  submitted 
comments,  the  Services  prefer  that 
reviewers  organize  their  comments  by 
part  (e.g..  Part  1.  Purpose,  Part  2. 
Definitions,  and  Unking  Safe  Harbor 
Agreements  with  HCP  permits). 

Dated:  May  27,  1997. 
John  G.  Rogers, 
Acting  Director,  Fish  and  Wildlife  Service. 

Dated:  June  2,  1997. 
Rolland  A.  Schmittra, 

Assistant  Administrator  for  Fisheries, 

National  Oceanic  and  Atmospheric 

Administration. 

[FR  Doc.  97-15250  Filed  &-9-97;  1:26  pm] 
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DEPARTiyiENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic* 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  Draft  Policy  for 
Candidate  Conservation  Agreements 

AGENCY:  Fish  and  Wildlife  Service, 
Interior  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACnON:  Announcement  of  draft  policy; 
request  for  public  comments. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  (Services)  announce  a  joint  Draft 
Policy  for  Candidate  Conservation 
Agreements  (Agreements)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  policy  would 
provide  incentives  for  private  and  other 
non-Federal  prof>erty  owners,  and  State 
and  local  land  managing  agencies,  to 
restore,  enhance,  or  maintain  habitats 
for  proposed,  candidate  and  certain 
other  unlisted  species.  Candidate 
Conservation  Agreements  would  be 
developed  by  participating  property 
owners  or  State  or  local  land  managing 
agencies  to  remove  the  need  to  list  the 
covered  species  as  threatened  or 
endangered  under  the  Act.  The  Services 
will  coordinate  closely  with  the 
appropriate  State  agencies  and  any 
affected  Native  American  Tribal 
governments  before  entering  into 
Candidate  Conservation  Agreements 
with  property  owners  to  conserve 
covered  species. 

Under  tnis  policy,  either  Service,  or 
the  Services  jointly,  would  provide 
participating  property  owners  and  State 
and  local  land  managing  agencies  with 
technical  assistance  in  the  development 
of  Candidate  Conservation  Agreements 
and  would  provide  assurances  that,  if 
covered  species  are  eventually  listed, 
the  property  owners  or  agencies  would 
not  be  required  to  do  more  than  those 
actions  agreed  to  in  the  Candidate 
Conservation  Agreement.  If  a  species  is 
listed,  incidental  take  authorization 
would  be  provided  to  allow  the  property 
owner  or  agency  to  implement 
management  activities  that  may  result  in 
take  of  individuals  or  modification  of 
habitat  consistent  with  those  levels 
agreed  upon  and  specified  in  the 
Agreement. 

Published  concurrently  in  this 
Federal  Register  are  the  Fish  and 
Wildlife  Service's  (FWS)  proposed 
regulations  necessary  to  implement  this 
policy.  The  Services  seek  public 
comment  on  this  proposed  draft  policy. 
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If  adopted  m  final  form,  this  policy  will 
be  incorporated  into  the  FWS's 
Candidate  Conservation  Handbook- 
DATES:  Comments  on  the  draft  policies 
must  be  received  by  August  11,  1997. 
ADDRESSES:  Send  any  comments  or 
materials  concerning  the  Draft  Policy  for 
Candidate  Conservation  Agreement  to 
the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
452  ARLSQ,  Washington.  D.C.  20240 
(Telephone  703/358-2171,  Facsimile 
703/358-1735).  You  may  examine 
comments  and  materials  received 
during  normal  business  hours  in  room 
452,  Arlington  Square  Building.  4401 
North  Fairfax  Drive,  Arlington,  Virginia. 
You  must  make  an  appointment  to 
examine  these  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  LaVeme  Smith,  Chief,  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species  (Telephone  (703) 
358-2171)  or  Nancy  Chu,  National 
Marine  Fisheries  Service,  Chief, 
Endangered  Species  Division 
(Telephone  (301)  713-1401). 

SUPPLEMENTARY  INFORMATION: 

Background 

Much  of  the  nation's  current  and 
potential  fish  and  wrildlife  habitat  is  on 
non-Federal  property,  owned  or 
regulated  by  private  citizens.  States, 
municipalities,  Native  American  Tribal 
governments,  and  other  non-Federal 
entities,  or  managed  by  State  and  local 
agencies.  Conservation  efforts  on  non- 
Federal  lands  and  waters  are  critical  to 
the  long-term  conservation  of  many 
declining  species.  More  importantly,  a 
collaborative  stewardship  approach  is 
critical  for  the  success  of  such  an 
initiative. 

Emphasis  on  early  conservation 
efforts  for  proposed  and  candidate 
species,  and  species  likely  to  become 
either  proposed  or  candidate  species  in 
the  near  future,  allows  the  Services  to 
seek  opportunities  for  both  Federal  and 
non-Federal  entities  to  stabilize  and 
recover  these  species  and  their 
ecosystems  through  Candidate 
Conservation  Agreements  before  listing 
becomes  necessary.  By  addressing  the 
conservation  of  proposed  and  candidate 
species,  and  species  likely  to  become 
candidates  in  the  near  future,  the 
Services  and  other  Federal  and  non- 
Federal  entities  retain  management 
flexibility,  while  ensuring  measurable 
conservation  actions  are  implemented 
for  these  species  before  their  long-term 
existence  is  compromised. 
Implementation  of  effective 
conservation  actions  allows  the  Services 
to  focus  their  limited  listing  resources 
on  those  species  facing  the  greatest 


threats  and  likely  to  be  in  the  greatest 
need  of  the  full  range  of  the  Act's 
protective  measures.  The  Services 
recognize  the  critical  importance  of 
seeking  opportunities  to  implement 
conservation  actions  for  these  species  in 
full  cooperation  with  other  Federal 
agencies.  State  and  Tribal  governments, 
local  governments,  conservation 
organizations,  private  landowners,  and 
other  stakeholders  before  listing 
becomes  necessary. 

In  the  past,  conservation  actions 
instituted  for  a  candidate  species  may 
have  reduced  or  entirely  removed  the 
threats  to  the  species'  survival  and,  in 
a  few  instances,  completely  removed  the 
need  to  list  the  species.  Most  of  these 
actions  have  been  accomplished 
through  conservation  agreements 
between  the  Services  and  other  Federal 
agencies.  However,  given  the  fact  that 
many  proposed  and  candidate  species 
occur  on  non-Federal  lands,  it  is  of 
critical  importance  to  establish 
voluntary  programs  that  encourage  non- 
Federal  landowners  to  implement 
proactive  conservation  measures  for 
these  declining  species.  By  deferring 
implementation  of  conservation 
activities  for  these  species  until  they  are 
listed,  the  ecological  integrity  of  their 
habitats  is  compromised,  thus  in  some 
cases  severely  limiting  recovery  options 
available.  As  a  result,  costs  to  achieve 
species  recovery  are  often  high.  Greater 
efforts  in  addressing  the  conservation 
needs  of  candidate  species  before  their 
status  becomes  critical  provide  an 
ecologically  sound  and  cost-effective 
means  to  conserve  species. 

Many  property  owners  are  willing  to 
voluntarily  manage  their  lands  and 
waters  to  benefit  fish,  wildlife,  and 
plants,  especially  those  species  that  are 
declining.  Beneficial  management  could 
include  actions  to  maintain  habitat  or 
improve  habitat  (e.g.,  restoring  fire  by 
prescribed  burning,  restoring  properly 
functioning  hydrological  conditions). 
Property  owners  are  particularly 
concerned  about  possible  future 
uncertainty  relative  to  land-use  or 
resource-use  restrictions  that  may  result 
if  species  colonize  their  lands  or  waters 
or  increase  in  numbers  or  distribution 
because  of  the  property  owners' 
conservation  efforts  and  subsequently 
become  listed  as  a  threatened  or 
endangered  species.  Concern  centers 
primarily  on  the  applicability  of  the 
section  9  "take"  prohibitions  if  species 
occupy  their  lands  or  waters  and  on 
future  land-use  or  resource-use 
restrictions  that  may  result  from  their 
conservation-oriented  management 
actions  if  those  species  are  listed.  The 
potential  for  future  restrictions  has  led 
property  owners  to  avoid  or  limit  land 


and  water  management  practices  that 
could  enhance  or  maintain  habitat  and 
benefit  or  attract  fish  and  wildlife  and 
plants  that  may  be  listed  in  the  future. 

In  1994,  the  Service  prepared  Draft 
Candidate  Species  Guidance 
(Guidance),  which  underwent  public 
review  and  comment  (see  59  FR  65780, 
December  21,  1994).  However,  it  did  not 
address  the  development  of  Candidate 
Conservation  Agreements  with 
assurances  for  non-Federal  property 
owners.  This  aspect  of  Candidate 
Conservation  Agreements  is  addressed 
in  the  policy  described  here. 

Through  the  implementation  of  this 
policy,  the  Services  intend  to  facilitate 
a  collaborative  approach  for  the 
conservation  of  proposed  and  candidate 
species,  or  species  likely  to  become 
candidate  or  proposed  species  in  the 
near  future.  Such  an  approach  places 
emphasis  on  the  involvement  and 
cooperation  among  critical  stakeholders 
in  the  conservation  of  these  species, 
including,  but  not  limited  to,  private 
property  owners,  State  And  local 
agencies.  Native  American  Tribal 
governments,  and  non-govemmental 
organizations.  Collaborative 
stewardship  with  State  fish  and  wildlife 
agencies  is  particularly  important  given 
their  statutory  role  under  the  Act  and 
their  traditional  conservation 
responsibilities  and  authorities  for 
resident  species.  In  exchange  for 
proactive  conservation  management 
activities  benefitting  candidate  and 
proposed  species,  the  Services  would 
provide  regulatory  certainty  and 
assurances  to  the  participating  property 
owner  in  case  the  covered  species  is 
subsequently  listed.  Once  finalized,  this 
policy  will  be  incorporated  into  the 
final  handbook  on  candidate  species 
conservation;  the  final  handbook  will  be 
based  on  the  1994  Draft  Candidate 
Species  Guidance  with  revisions  based 
on  the  comments  received  upon  the 
1994  draft  and  including  the  final 
version  of  the  policy  proposed  here. 

The  Services  have  a  long  history  of 
working  with  Federal  agencies  to 
develop  Candidate  Conservation 
Agreements,  and  such  collaborative 
efforts  with  other  Federal  agencies  will 
continue  to  be  a  high  priority.  Because 
of  the  proactive  obligations  for  Federal 
agencies  in  the  Act,  providing 
assurances  through  Candidate 
Conservation  Agreements  is  not 
appropriate  for  Federal  agencies. 

Providing  assurances  to  non-Federal 
property  owners  is  an  incentive-based 
approach  to  encourage  these 
landowners  to  enter  into  voluntary 
conservation  programs  while  providing 
them  certainty  relative  to  future 
obligations  under  the  Act.  The  Services 
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can  also  enter  into  Candidate 
Conservation  Agreements  with  State 
and  local  land  management  agencies 
and  provide  the  same  assurances  under 
this  new  policy.  In  addition,  the 
Services  could  also  enter  into 
comprehensive  "umbrella"  agreements 
with  State  fish  and  wildlife  agencies 
and  through  such  agreements  provide 
assurances  to  any  non-Federal  property 
owners.  These  assurances  will  only  be 
provided  to  the  participating 
landowners  or  State  or  local  land 
managing  agencies  but  not  to  State 
regulatory  agencies.  Therefore,  after  the 
finalization  of  this  policy  and  its 
incorporation  into  the  Services' 
Candidate  Species  Guidance,  two  basic 
types  of  Candidate  Conservation 
Agreements  would  be  available:  (1) 
Candidate  Conservation  Agreements 
without  assurances  and  (2)  Candidate 
Conservation  Agreements  with 
assurances  (exclusive  for  non-Federal 
landowners). 

The  Services  will  focus  the 
implementation  of  this  policy  on 
proposed  and  candidate  species  with 
the  goal  of  removing  threats  facing  these 
species  and  therefore  preclude  the  need 
to  list  these  species  in  the  future.  The 
benefits  derived  from  these  proactive 
collaborative  conservation  agreements 
can  have  significance  in  the  Services' 
listing  decisions.  This  is  especially  true 
for  Candidate  Conservation  Agreements 
that  provide  assiu^nces,  since  for  the 
Services  to  provide  such  assurances,  the 
provisions  to  be  carried  out  under  these 
agreements  must  be  expected  to  remove 
the  need  to  list  the  covered  species 
covered  or  be  expected  to  remove  the 
need  to  list  if  undertaken  by  similarly 
situated  landowners  within  the  range  of 
the  covered  species.  For  species 
occurring  primarily  on  Federal  lands,  a 
Candidate  Conservation  Agreement 
without  assurances  would  also,  in  some 
cases,  eliminate  enough  of  the  threats  to 
the  species  and  remove  the  need  to  list. 
However,  the  determination  whether 
these  agreements  will  in  fact  remove  the 
need  to  list  a  species  will  be  determined 
on  a  case-by-case  basis  and  with 
adequate  public  participation. 

The  Fish  and  Wildlife  Service's 
proposed  regulatory  changes  necessary 
to  implement  this  draft  policy  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  proposed  rule 
provides  the  Fish  and  Wildlife  Service's 
procedures  to  implement  both  the  Safe 
Harbor  policy  (also  published  elsewhere 
in  this  issue  of  the  Federal  Register)  and 
the  Candidate  Conservation  Agreement 
policy.  The  National  Marine  Fisheries 
Service  will  develop  proposed 
regulatory  changes  implementing  these 
policiac,  to  be  published  subsequently. 


Candidate  Conservation  Agreement 
Policy 

Part  1.  Purpose 

The  ultimate  goal  of  Candidate 
Conservation  Agreements  developed 
under  this  policy  is  to  encourage,  to  the 
extent  feasible  and  controllable  by  a 
participating  property  owner  or  State  or 
local  land  management  agency,  the 
removal  of  threats  to  the  covered  species 
so  as  to  nullify  the  need  to  list  them  as 
threatened  or  endangered  under  the  Act. 
Unlike  Safe  Harbor  Agreements,  which 
are  developed  only  for  listed  species, 
the  targets  of  Candidate  Conservation 
Agreements  are  proposed  and  candidate 
species  of  fish,  wildlife,  and  plants; 
species  Ukely  to  become  candidate 
species  in  the  near  future  may  also  be 
included.  The  management  and 
conservation  benefits  of  activities 
carried  out  under  Candidate 
Conservation  Agreements,  if  undertaken 
on  a  broad  enough  scale  by  other 
property  owners  similarly  situated 
within  the  range  of  the  species,  should 
be  expected  to  preclude  the  need  for 
listing  species  covered  by  the 
Agreement  as  threatened  or  endangered 
under  the  Act.  Safe  Harbor  Agreements, 
on  the  other  hand,  focus  on  the 
restoration,  enhancement,  or 
maintenance  of  terrestrial  and  aquatic 
habitats  of  listed  species  thereby 
contributing  to  their  recovery. 

While  some  property  owners  and 
State  and  local  land  management 
agencies  are  willing  to  manage  their 
lands  and  waters  to  benefit  proposed 
and  candidate  species,  or  species  likely 
to  become  candidates  in  the  near  future, 
most  desire  some  degree  of  assurances 
relative  to  futxu^  land-  or  resource-use 
restrictions.  By  providing  regulatory 
certainty  in  these  Candidate 
Conservation  Agreements,  property 
owners  and  agencies  help  define  and 
know  in  advance  what  level  of  land-  or 
resource-use  restrictions  they  may  incur 
in  the  event  the  Services  list  a  species 
covered  by  an  Agreement.  If  the 
Services  list  a  covered  species  in  the 
future,  incidental  take  authorization 
would  be  provided  to  allow  the  property 
owner  or  State  or  local  land 
management  agency  to  implement 
management  activities  that  may  result  in 
take  of  individuals  or  modification  of 
habitat  above  those  levels  agreed  upon 
and  specified  in  the  Agreement. 
Without  such  assurances,  most  property 
owners  and  or  agencies  will  not  have  as 
much  incentive  to  imdertake  candidate 
conservation  initiatives  on  their 
property. 

Candidate  Conservation  Agreements 
and  associated  activities  will  be 
developed  in  close  coordination  and 


cooperation  with  the  appropriate  State 
fish  and  wildlife  agencies  and  other 
affected  State  agencies  and  Native 
American  Tribal  governments,  as 
appropriate.  The  need  for  close 
coordination  vsrith  State  fish  and 
wildlife  agencies  is  particularly 
important  given  their  primary 
responsibilities  for  unlisted  resident 
species.  These  Agreements  are  to  be 
consistent  with  applicable  State  laws 
and  regulations  governing  the 
management  of  these  species  and  must 
be  volimtary  for  the  property  owners  or 
State  or  local  land  management  agency. 

The  Services  must  reasonably  expect 
that  the  management  actions  agreed  to 
and  included  in  any  Agreement  if 
performed  by  all  landowners  in  similar 
situations,  will  be  adequate  to  remove 
the  threat{s)  to  proposed,  candidate,  and 
species  likely  to  b^ome  a  candidate  or 
proposed  species  in  the  near  future  and 
are  covered  by  the  Agreement,  thereby 
eliminating  the  need  to  list  the  covered 
species.  Pursuant  to  section  7  of  the  Act, 
the  Services  must  also  ensure  that  those 
management  actions  do  not  jeopardize 
listed  or  proposed  species  and  do  not 
destroy  or  adversely  modify  proposed  or 
designated  critical  habitats  that  may 
occur  in  the  area. 

The  Services  recognize  that  some 
property  owners  or  State  or  local  land 
managing  agencies  may  not  have  the 
necessary  resources  or  expertise  to 
develop  Candidate  Conservation 
Agreements.  In  such  cases  where  the 
willing  properfy  owner  or  agency  lacks 
the  resources  or  expertise,  the  Services 
are  committed  to  providing  the 
necessary  technical  assistance,  to  the 
maximum  extent  practicable  and  given 
available  resources,  to  develop  effective 
Candidate  Conservation  Agreements 
that  will  be  sufficient  to  remove  the 
need  to  list  the  covered  species.  Further, 
the  Services  may  also  help  carry  out 
'  some  management  actions  (e.g., 
prescribed  burning)  or  train  property 
owners  in  the  implementation  of 
management  techniques. 

Either  Service  or  tne  Services  jointly 
will  work  with  the  participating 
landowner  in  the  development  of  their 
permit  application  and  the  Candidate 
Conservation  Agreement.  The  Services 
will  provide  the  necessary  technical 
assistance  to  the  landowner  in 
developing  mutually  agreeable 
management  actions  that  the  landowner 
is  willing  to  voluntarily  undertake  or 
forgo  that  will  provide  a  net 
conservation  benefit  and  help  the 
landowner  describe  how  these  activities 
will  benefit  covered  sp)ecies. 
Development  of  an  acceptable  permit 
application  and  an  adequate  Candidate 
Conservation  agreement  is  Intricately 
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linked.  Either  Service  or  the  Services 
jointly  will  process  the  participating 
landowner's  permit  application 
following  the  Candidate  Conservation 
permitting  process  as  described  in  50 
CFR  part  17.  During  this  permit  process 
all  parties  to  the  Agreement  will  work 
in  close  coordination  in  the 
development  of  the  Agreement  to  ensure 
that  measures  included  in  the  agreement 
are  consistent  with  the  terms  and 
conditions  of  the  permit.  Once  the 
permit  is  issued  the  parties  to  the 
Agreement  can  finalize  and  sign  the 
Agreement. 

Availability  of  resources  will  also  be 
a  governing  factor  for  the  Services.  The 
Services  expect  the  interest  in 
Candidate  Conservation  Agreements  to 
be  high  and  the  demand  for  technical 
assistance  to  property  owners  to  be 
great.  Candidate  Conservation 
Agreements  are  developed  using 
candidate  conservation  funding  which 
is  extremely  limited;  thus  the  Services 
may  have  to  prioritize  their 
participation  in  Candidate  Conservation 
Agreements  based  upon  the 
conservation  benefits  provided  to  the 
covered  species.  In  addition,  priority 
will  be  given  to  Agreements  where 
sufficient  information  exists  to  develop 
sound  conservation  measures.  The 
Services  will  work  with  State,  Tribal, 
and  other  interested  parties  to  fill 
information  gaps  for  species 
requirements  that  have  not  been 
adequately  documented  in  the  scientific 
literature. 

Part  2.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  policy. 

"Candidate  Conservation  Agreemenf 
means  an  Agreement  signed  by  either 
Service,  or  both  Services  jointly,  and  a 
property  owner,  and  any  other 
cooperator.  if  appropriate,  or  with  a 
State  or  local  land  management  agency, 
that:  (a)  Sets  forth  specific  management 
activities  that  the  private  or  non-Federal 
property  owner,  or  State  or  local  land 
management  agency,  will  voluntarily 
undertake  to  conserve  the  covered 
species:  (b)  specifies  management 
activities  that  are  adequate  to  remove 
the  need  to  list  the  covered  species,  if 
such  actions  were  undertaken  by  other 
property  owners  similarly  situated 
within  the  range  of  the  species;  and  (c) 
for  agreements  with  assurances, 
provides  the  property  owner  or  State  or 
local  land  management  agency  with  the 
Candidate  Conservation  assurances 
described  within  the  Agreement  and 
authorized  in  the  enhancement  of 
survival  permit. 

"Candidate  Conservation 
Assurances"  are  assurances  provided  in 


the  Agreement  and  authorized  in  an 
enhancement  of  survival  permit  for 
covered  species,  by  either  Service,  or 
both  jointly,  to  a  non-Federal  property 
owner  or  State  or  local  land 
management  agency  that  would  allow 
the  property  owner  or  agency  to  take 
individuals  of  the  covered  species  or 
alter  or  modify  habitat  consistent  with 
the  levels  agreed  upon  and  specified  in 
the  Agreement,  even  if  the  covered 
species  are  eventually  listed.  Such 
assurances  may  apply  to  whole  parcels, 
or  portions  thereof,  of  the  property 
owner's  or  land  management  agency's 
property  as  designated  in  the 
Agreement.  These  assurances  are 
dependent  upon  the  Agreement  being 
adequate  to  remove  the  need  to  list  the 
covered  species,  if  such  actions  were 
undertaken  by  other  property  owners 
similarly  situated  within  the  range  of 
the  species.  The  assurances  are  also 
dependent  on  the  property  owner's  or 
land  management  agency's  compliance 
with  the  obligations  in  the  Agreement 
and  in  the  enhancement  of  survival 
permit. 

"Candidate  species"  are  defined 
differently  by  the  Services  based  on 
their  different  programs.  The  FWS 
defines  a  candidate  species  as  a  species 
for  which  the  FWS  has  sufficient 
information  on  file  relative  to  status  and 
threats  to  support  issuance  of  a 
proposed  listing  rule.  The  National 
Marine  Fisheries  Service  defines  a 
candidate  species  as  a  species  for  which 
concerns  remain  regarding  their  status, 
but  for  which  more  information  is 
needed  before  they  can  be  proposed  for 
listing.  The  term  "candidate  species" 
used  in  this  policy  refers  to  thosel 
species  designated  as  candidates  by 
either  of  the  Services. 

"Covered  species"  means  a  species 
that  is  the  subject  of  a  Candidate 
Conservation  Agreement.  Covered 
species  are  limited  to  species  that  are 
candidates  or  proposed  for  listing  and 
species  that  may  become  candidates  or 
proposed  in  the  near  futiu^.  Those 
species  covered  in  the  Agreement  must 
be  treated  as  if  they  were  listed. 

"Enhancement  of  survival  permit" 
means  a  permit  issued  under  the 
authority  of  section  10(a)(1)(A)  of  the 
Act. 

"Management  activities"  are 
voluntary  conservation  actions  to  be 
undertaken  by  a  property  owner  or  State 
or  local  land  management  agency  that 
the  Services  believe  will  eliminate  the 
need  to  list  the  species. 
'  "Property  owner"  includes,  but  is  not 
limited  to.  private  individuals, 
organizations,  businesses.  Native 
American  Tribal  governments,  and  other 
non-Federal  entities. 


"Proposed  species"  is  a  species  for 
which  the  Services,  based  on  the  best 
available  scientific  and  commercial 
information,  have  published  a  proposed 
rule  to  list  it  as  an  endangered  or 
threatened  species  under  provision  of 
section  4  of  the  Act. 

Part  3.  Candidate  Conservation 
Agreements 

The  Agreement  will  identify: 

A.  At  the  time  the  parties  negotiate 
the  Agreement,  the  existing  population 
levels  (if  available  or  determinable)  of 
the  covered  species,  or  the  existing 
habitat  characteristics  that  sustain  any 
current,  permanent,  or  seasonal  use  by 
the  covered  species  on  lands  or  waters 
under  the  property  owner's  or  State  or 
local  land  management  agency's  control, 
or  habitat  characteristics  that  support 
populations  of  covered  species  in 
waterways  that  may  not  be  under  the 
property  owner's  or  agency's  control 
must  be  determined; 

B.  The  management  actions  the 
property  owner  or  State  or  local  land 
management  agency  is  willing  to 
undertake  to  conserve  the  covered 
species  included  in  the  Agreement.  The 
Services,  or  either  Service,  must  have 
determined  that  these  management 
actions  are  of  sufficient  design  to 
remove  the  threat(s)  to  those  species 
adequately  to  avoid  listing,  or  be 
sufficient  enough,  if  undertaken  by 
other  property  owners  or  agencies 
similarly  situated,  to  remove  the 
threat(s)  to  avoid  listing; 

C.  An  estimate  of  the  expected 
conservation  benefits  as  a  result  of 
management  actions  described  in  B 
above  (e.g.,  increase  in  population 
numbers;  enhancement,  restoration,  or 
preservation  of  suitable  habitat)  and  the 
conditions  that  the  property  owner  or 
State  or  local  land  management  agency 
agrees  to  maintain  that  will  remove  the 
threats  to  the  species  and  eliminate  the 
need  to  list  the  covered  species.  The 
conservation  benefits  must  renrove  the 
threats  to  the  species  adequately  to 
eliminate  the  need  to  list  the  species.  In 
many  cases,  a  single  property  ovtraer's  or 
agency's  activities  alone  will  not  be 
sufficient  to  eliminate  the  need  to  list 
In  such  cases,  the  Services  will  enter 
into  an  Agreement  when  the  activities  to 
be  carried  out  by  the  property  owner  or 
agency,  ii conducted  by  other  property 
owners  or  agencies  throughout  the  range 
of  the  affected  species,  would  be 
expected  to  adequately  remove  threat(8) 
to  the  species  to  eliminate  the  need  to 
list; 

D.  Assurances  provided  by  the 
Services  that  no  additional  management 
actions  would  be  required  of  the 
property  owner  or  State  or  local  land 
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management  agency  above  those  agreed 
to  in  B  above  should  the  covered  species 
be  listed  in  the  future.  In  addition,  the 
Services  would  authorize  actions  that 
may  result  in  incidental  take  consistent 
with  those  levels  agreed  to  in  A  and  C 
above  through  a  section  10(a)(1)(A) 
Enhancement  of  Survival  permit; 

E.  The  level  of  monitoring  necessary 
to  determine  how  the  species  is 
responding  to  the  prescribed 
management  activities  should  be  built 
into  the  Agreement  or  permission  for 
the  Services  to  conduct  such  monitoring 
should  be  included  in  the  Agreement; 
and, 

F.  A  notification  requirement,  where 
appropriate  and  feasible,  to  provide  the 
Service,  or  Services,  or  appropriate  State 
agencies  with  a  reasonable  opportunity 
to  rescue  individual  specimens  of  a 
covered  species  before  any  authorized 
incidental  taking  occurs. 

Part  4.  Benefit  to  the  Species 

Before  entering  into  an  Agreement, 
the  Services  or  either  Service  must  make 
a  v^itten  finding  that  species  included 
in  such  an  Agreement  will  receive  a 
sufficient  conservation  benefit  from  the 
activities  conducted  under  the 
Agreement.  This  benefit  must  be 
expected  to  be  of  a  level  that,  if 
undertaken  on  a  broad  enough  scale  by 
other  property  owners  or  State  or  local 
land  management  agencies  similarly 
situated,  would  be  cumulatively 
significant  enough  to  remove  the  need 
to  list  the  covered  species.  Expected 
benefits  could  include,  but  are  not 
limited  to:  reduction  in  habitat 
&Bgmentation  rates;  restoration  and 
enhancement  of  habitats;  maintenance 
or  increase  of  population  numbers:  and 
reduction  of  the  effects  of  catastrophic 
events.  If  the  Service  and  the  property 
owner  or  land  management  agency 
cannot  agree  to  a  set  of  management 
actions  adequate  to  remove  the  need  to 
list  a  species  covered  in  the  Agreement 
if  such  actions  were  undertaken  by 
other  property  owners  or  agencies 
similarly  situated  within  the  range  of 
the  species,  the  Service  will  not  enter 
into  the  Agreement. 

Part  5.  Assumnces  to  Property  Owners 

The  Services,  in  the  Candidate 
Conservation  Agreement,  will  provide 
that  if  any  species  covered  by  the 
Agreement  is  listed,  and  the  Agreement 
has  been  implemented  in  good  faith  by 
the  participating  property  owner  or 
State  or  local  land  management 
agencies,  the  Services  will  not  assert 
additional  restrictions  or  require 
additional  actions  above  those  the 
property  owmer  or  State  or  local  land 
management  agencies  voliuitarily 


committed  to  conduct,  incur,  or 
maintain  under  the  terms  of  the  original 
Agreement.  Such  assurances  will  be 
provided  to  the  participating  property 
owner  or  non-Federal  land  management 
agency  through  a  section  10(a)(1)(A) 
enhancement  of  «urvival  permit,  which 
will  allow  the  property  owner  or  agency 
to  implement  management  activities 
that  may  result  in  take  of  individuals  or 
modification  of  habitat  consistent  with 
levels  agreed  upon  and  specified  in  the 
Agreement.  Under  this  process,  the 
Services  or  either  Service  would  issue 
an  enhancement  of  survival  perm^it  at 
the  time  of  entering  into  the  Agreement. 
Such  a  permit  would  have  a  delayed 
effective  date  tied  to  the  date  of  any 
future  listing  for  a  covered  species.  The 
Services  believe  that  an  enhancement  of 
survival  permit  is  particularly  well 
suited  for  the  Candidate  Conservation 
Agreement  program  because  the  central 
purpose  of  such  Agreements  is  to 
enhance  the  survival  of  declining 
species.  It  is  equally  appropriate  to  issue 
such  a  permit  to  a  participating  property 
or  resource  owner  as  a  way  of  rewarding 
their  proactive  voluntary  conservation 
efforts  and  shielding  such  persons  from 
any  additional  restrictions  which  might 
otherwise  affect  them  if  a  species  is 
subsequently  listed. 

Part  6.  Public  Review  of  Ckindidate 
Conservation  Agreements 

When  a  draft  Candidate  Conservation 
Agreement  is  developed  for  a  proposed 
species,  the  draft  Agreement  will  be 
available  for  public  review.  Whenever 
possible,  the  Services  will  invite  public 
review  and  comment  on  these 
Agreements  for  at  least  30  days.  In 
making  final  listing  determinations  the 
Services  will  consider  the  conservation 
benefits  provided  by  these  agreements 
and  all  comments  received  regarding 
those  conservation  benefits.  When 
providing  assurances  to  a  non-Federal 
landowner  or  State  or  local  land 
memagement  agency  through  a 
Candidate  Conservation  Agreement,  the 
Services  will  invite  public  review  and 
comment  on  the  Agreement  prior  to 
issuing  any  enhancement  of  survival 
permit  needed  to  provide  the 
assurances. 

Required  Determinatioiis 

A  major  purpose  of  this  proposed 
Candidate  Conservation  Agreements 
Policy  is  the  facilitation  of  voluntary 
cooperative  programs  for  the  proactive 
management  of  non-Federal  lands  and 
waters  for  the  benefit  of  proposed  and 
candidate  species  and  species  likely  to 
become  candidates  in  the  near  future. 
From  the  Federal  government's 
perspective,  implementation  of  this 


policy  woLild  result  in  minor 
expenditures  (e.g.,  providing  technical 
assistance  in  the  development  of  site- 
specific  management  plans).  The 
benefits  derived  from  such  management 
actions  on  non-Federal  lands  and  waters 
would  remove  threats  to  proposed, 
candidate,  or  other  soon  to  become 
candidate  species.  Non-Federal  program 
participants  would  be  provided 
regulatory  certainty  as  a  result  of  their 
voluntary  management  actions.  In  some 
cases,  such  participants  may  incur 
minor  expenditiu«s  to  cany  out  some 
management  actions  on  their  lands  or 
involving  their  water.  The  Services  have 
determined  that  the  proposed  rule 
would  not  result  in  significant  costs  of 
implementation  to  the  Federal 
government  or  to  non-Federal  program 
participants. 

The  Director  of  the  Fish  and  Wildlife 
Service  certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  a  review  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  has  revealed  that  this 
policy  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities,  which  includes  businesses, 
organizations,  or  governmental 
jurisdictions.  Because  of  the  completely 
volimtary  nature  of  the  Candidate 
Conservation  program,  no  significant 
effects  are  expected  on  non-Federal 
cooperators  exercising  their  option  to 
enter  into  a  Candidate  Conservation 
Agreement.  Therefore,  this  policy  would 
have  minimal  effect  on  such  entities. 
NMFS  concurs  with  this  certification. 
This  policy  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

The  Services  have  determined  and 
certify  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  policy  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  governments  or  private 
entities.  The  Departments  have 
determined  that  this  proposed  policy 
meets  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  Department  has  determined  that 
the  issuance  of  the  proposed  policy  is 
categorically  excluded  under  the 
Department  of  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix 
1.10.  NMFS  concurs  with  the 
Department  of  Interior's  determination 
that  the  issuance  of  the  proposed  policy 
qualifies  for  a  categorical  exclusion. and 
&lls  within  the  categorical  exclusion 
criteria  in  NOAA  216-3  Administrative 
Order,  Environmental  Review 
Procedure. 
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Public  Comments  Solicited 

The  Services  request  comments  on 
their  Draft  Policy  for  Candidate 
Conservation  Agreements.  Particularly 
sought  are  comments  on  the  procedures 
or  methods  for  enhancing  the  utility  of 
the  Candidate  Conservation  Agreements 
Policy  in  carrying  out  the  purposes  of 
the  Act. 

In  addition,  situations  may  arise 
where  a  property  owner  may  want  to 
recover  or  conserve  numerous  species, 
both  listed  and  unlisted  on  their 


property,  and  may  want  to  enter  into 
both  a  Candidate  Conservation 
Agreement  and  a  Safe  Harbor 
Agreement.  The  Services  are  also 
seeking  comments  and  are  interested  in 
ideas  and  suggestions  on  the  ways  to 
streamline  and  combine  these  processes 
when  developing  these  two  types  of 
agreements  with  the  same  property 
owner.  The  Services  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Services  by  August  11,  1997. 


Dated:  May  27,  1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 

Dated:  June  2, 1997. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Oceanic  and  Atmospheric 

Administration. 

[FR  Doc.  97-15249  Filed  6-9-97;  1:26  pm] 
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DE  p  A  (?   M  E  N  T  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  -'.i'-^h  13  and  17 
RIN10-)f  A    a^ 

:>a'e  Ha'bo"  &Q.^H-r'#-'Ms  jnd 

Can  tiri!^^  Co  s,   vation  Agreements 

AGENCY:  f  isn  ana  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  contains 
the  U.S.  Fish  and  Wildlife  Service's 
(Service)  proposed  regulatory  changes  to 
50  CFR  part  1 7  necessary  to  implement 
two  draft  policies  developed  by  the 
Service  and  the  National  Marine 
Fisheries  Service  (NMFS)  under  the 
Endangered  Species  Act  (Act) — the  Safe 
Harbor  and  Candidate  Conservation 
Agreement  policies  which  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  NMFS  will  develop  separate 
regulatory  changes  to  implement  these 
policies.  In  addition,  the  Service 
proposes  technical  amendments  to  its 
general  regulations  (50  CFR  part  13) 
which  are  applicable  to  all  of  its  various 
permitting  programs.  These  proposed 
revisions  would  clarify  the  application 
of  existing  general  permit  conditions  to 
the  permitting  procedures  associated 
with  Habitat  Conservation  Plans,  Safe 
Harbor  Agreements  and  Candidate 
Conservation  Agreements  issued  imder 
section  10  of  the  Act. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  August  11, 1997. 
ADDRESSES:  Send  any  comments  or 
materials  concerning  the  proposed  rule 
to  the  Chief.  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
452  ARLSQ,  Washington,  D.C.  20240 
(Telephone  703/358-2171,  Facsimile 
703/358-1735).  You  may  examine 
comments  and  materials  received 
during  normal  business  hours  in  room 
452,  Arlington  Square  Building,  4401 
North  Fairfax  Drive,  Arlington,  Virginia. 
You  must  make  an  appointment  to 
examine  these  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief,  Division  of 
Endangered  Species  (Telephone  (703/ 
358-2171). 

SUPPLEMENTARY  INFORMATION: 

rtd<  Kgi-^jimd 

These  proposed  regulations  only 
apply  to  the  U.S.  Fish  and  Wildlife 
Service  and  in  no  way  apply  to  the 
National  Marine  Fisheries  Service. 
Therefore,  the  use  of  the  term  Service 
within  these  proposed  regulatory 
changes  refers  to  the  U.S.  Fish  and 
Wildlife  Service  exclusively. 


The  Service  administers  a  variety  of 
conservation  laws  that  authorize  the 
issuance  of  certain  permits  for  otherwise 
prohibited  activities.  In  1974,  the 
Service  published  Part  13  of  Tide  50  of 
the  Code  of  Federal  Regulations  to 
consolidate  the  administration  of  its 
various  permitting  programs.  Part  13 
established  a  uniform  framework  of 
general  administrative  conditions  and 
procedures  that  would  govern  the 
application,  processing,  and  issuance  of 
all  Service  permits.  The  Service 
intended  the  general  part  13  permitting 
provisions  to  be  in  addition  to,  and  not 
in  lieu  of,  other  more  specific  permitting 
requirements  of  Federal  wildlife  laws. 

Subsequent  to  the  1974  publication  of 
part  13,  the  Service  added  many 
wildlife  regulatory  programs  to  Title  50 
of  the  Code  of  Federal  Regulations.  For 
example,  the  Service  added  part  18  in 
1974  to  implement  the  Marine  Mammal 
Protection  Act,  modified  and  expanded 
part  17  in  1975  to  implement  the  Act, 
and  added  Part  23  in  1977  to  implement 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Fauna  and 
Flora  (CITES).  These  parts  contained 
their  own  specific  permitting 
requirements  in  addition  to  the  general 
permitting  provisions  of  part  13. 

In  most  instances,  the  combination  of 
Part  13's  general  permitting  provisions 
and  Part  17's  specific  Act  permitting 
provisions  have  worked  well  since 
1975.  However,  in  three  areas  of 
emerging  permitting  policy  under  the 
Act,  the  "one  size  fits  all"  approach  of 
part  13  is  inappropriately  constraining 
and  narrow.  These  three  areas  involve 
Habitat  Conservation  Planning,  "Safe 
Harbor"  Agreements,  and  Candidate 
Conservation  Agreements. 

Congress  amended  section  10(a)(1)  of 
the  Act  in  1982  to  authorize  incidental 
take  permits  associated  with  habitat 
conservation  plaiming  (HCP).  Many 
HCP  permits  involve  long-term 
conservation  commitments  that  run 
with  the  affected  land  for  the  life  of  the 
permit.  The  Service  negotiates  such 
long-term  permits  recognizing  that  a 
succession  of  owners  may  purchase  or 
resell  the  affected  property  during  the 
term  of  the  permit.  The  Service  does  not 
view  this  as  a  problem,  where  the 
requirements  of  such  {}ermits  run  with 
the  land  and  successive  owners  agree  to 
the  terms  of  the  HCP.  Property  owners 
similarly  do  not  view  this  as  a  problem 
so  long  as  the  Service  can  easily  transfer 
incidental  take  authorization  from  one 
purchaser  to  another. 

In  other  HCP  situations,  the  HCP 
permittee  may  be  a  State  or  local  agency 
that  intends  to  sub-permit  or  blanket  the 
incidental  take  authorization  to 
hundreds  if  not  thousands  of  its 


citizens.  The  Service  again  does  not 
view  this  as  a  problem  so  long  as  the 
original  agency  permittee  abides  by,  and 
ensures  compliance  with,  the  terms  of 
the  HCP. 

While  the  above  HCP  scenarios  are 
proper  and  consistent  with  the 
requirements  of  section  10(a)  of  the  Act 
and  part  17,  they  are  not  as  easily 
reconcilable  with  certain  sections  of 
part  13.  For  example,  sections  13.24  and 
13.25  of  Tide  50  impose  significant 
restrictions  on  permit  right  of 
succession  or  transferability.  While 
these  restrictions  are  well  justified  for 
most  wildlife  permitting  sitiiations,  they 
impose  inappropriate  and  unnecessary 
limitations  for  HCP  permits  where  the 
term  of  the  permit  may  be  lengthy  and 
the  parties  to  the  HCP  foresee  the 
desirability  of  simplifying  sub- 
permitting  and  permit  transference  from 
one  property  owner  to  the  next,  or  from 
a  State  or  local  agency  to  citizens  under 
their  jurisdiction. 

Similar  problems  also  could  arise 
under  Part  13  under  so-called  "Safe 
Harbor"  or  Candidate  Conservation 
Agreements  (see  draft  Safe  Harbor  and 
Candidate  Conservation  Agreement 
policies  also  published  in  today's 
Federal  Register).  A  major  incentive  for 
property  owner  participation  in  the  Safe 
Harbor  or  Candidate  Conservation 
programs  is  the  long-term  certainty  the 
programs  provide,  including  the 
certainty  that  the  incidental  take 
authorization  will  run  with  the  land 
when  it  changes  hands  and  the  new 
owner  agrees  to  be  bound  by  the  terms 
of  the  original  Agreement.  Property 
owners  could  view  the  present 
limitations  in  several  sections  (e.g.. 
section  13.24  and  13.25)  as 
impediments  to  the  development  of 
these  agreements.  In  light  of  potential 
problems  such  as  these,  the  Service  is 
proposing  to  modify  Part  13  to  redefine 
its  relationship  with  HCP  permits  and 
Safe  Harbor  and  Candidate  Conservation 
"enhancement  of  survival"  permits 
under  Part  17. 

To  address  these  issues,  the  Service 
proposes  several  changes  in  Part  13. 
First,  the  Service  proposes  to  modify 
section  13.3  by  identifying  and 
clarifying  that,  in  case  of  a  conflict 
between  general  permit  provisions  in 
part  13  and  more  specific  terms  or 
conditions  in  a  HCP  permit  and  its 
accompanying  habitat  conservation  plan 
or  implementation  agreement,  the  more 
specific  provisions  in  the  HCP  permit 
and  accompanying  documents  would 
control.  Similarly,  in  the  case  of  a 
conflict  between  general  provisions  in 
part  13  and  terms  or  conditions  under 
a  Safe  Harbor  or  Candidate  Conservation 
Agreement  and  its  accom(}anying  part 
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17  "enhancement  of  survival"  permit, 
the  provisions  of  the  part  17 
"enhancement  of  survival"  permit  and 
the  Agreement  would  control.  Thus, 
while  part  13  would  generally  apply  to 
HCP  and  enhancement  of  survival 
permits,  the  more  detailed  and  specific 
terms  and  conditions  of  a  permit  issued 
imder  part  17  would  apply  when  there 
is  a  conflict. 

Reviewers  should  note  that  the 
Service  proposed  amendments  to 
section  13.3  (Scope  of  Regulations)  on 
September  5.  1995  (60  FR  46087).  Those 
changes,  among  other  things,  provided 
an  explanation  of  the  term  "permit" 
(needed  to  reference  the  requirements 
applicable  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  correctly),  to  state  the  scope  of 
its  requirements  clearly,  and  to  ensure 
that  the  titles  of  several  parts  of  Title  50 
of  the  Code  of  Federal  Regulations  are 
up-to-date.  However,  the  September  5, 
1995,  proposal  did  not  deal  with  the 
potentiid  conflicts  between  the  general 
provisions  included  in  part  13  with 
specific  provisions  for  incidental  take 
and  enhancement  of  survival  permits 
under  part  17.  The  present  proposal  in 
no  way  amends  the  language  included 
in  the  September  5.  1995.  proposal. 

The  Service  also  proposes  to  add  four 
new  sub-sections  to  part  17.  These  sub- 
sections would  provide  specific 
guidance  for  the  issuance  of  endangered 
or  threatened  sp>ecies  enhancement  of 
survival  permits  under  section 
10(a)(1)(A)  of  the  Act  for  activities 
conducted  under  Safe  Harbor  or 
Candidate  Conservation  Agreements. 
This  would  avoid  confusion  with  any 
other  type  of  permits  issued  under  part 
17  and  provides  clear  guidance  on  the 
specific  applicable  criteria  for  Safe 
Harbor  and  Candidate  Conservation 
Agreements  through  the  enhancement  of 
survival  provisions  of  the  Act.  The  Act 
requires  the  Secretary  of  Interior  to 
establish  and  implement  programs  to 
conserve  declining  species  of  fish, 
wildlife,  and  plants  so  as  to  prevent 
their  extinction.  The  proposed 
regulations  for  Safe  Harbor  and 
Candidate  Conservation  Agreements  are 
aimed  at  implementing  such  programs. 
The  proactive  nature  of  these  programs, 
the  regulatory  certainty  they  provide 
participating  property  owners,  and  their 
conservation  benefits  truly  reflect  the 
overall  purposes  of  the  Act  and  fall 
within  the  Service's  responsibilities  for 
utilizing  its  authorities  and 
responsibilities  to  further  the 
conservation  mandate  of  the  Act. 
Section  10(a)(1)(A)  enhancement  of 
survival  permits  provide  the  best 
mechanism  for  implementing  the  Safe 


Harbor  and  Candidate  Conservation 
Agreement  programs. 

Overview  of  Safie  Harbor  and  Candidate 
Conservation  Programs 

The  information  below  briefly 
describes  these  two  programs.  For  more 
details  on  these  two  programs  see  the 
two  draft  policies  also  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Much  of  the  nation's  current  and 
potential  habitat  for  listed,  proposed, 
and  candidate  species  exists  on  non- 
Federal  lands,  owned  by  private 
citizens.  States,  municipalities.  Native 
American  Tribal  governments,  and  other 
non-Federal  entities.  Conservation 
efforts  on  non-Federal  lands  are  critical 
to  the  long-term  conservation  of  many 
declining  species.  More  importantly,  a 
collaborative  stewardship  approach  is 
critical  for  the  success  of  such  an 
initiative.  Many  property  owners  are 
willing  to  voluntarily  manage  their 
lands  to  benefit  fish,  wildlife,  and 
plants,  especially  those  that  are 
declining.  Such  voluntary  management 
actions  are  not  required  by  the  Act. 
Thus,  failuire  to  conduct  such 
management  would  not  violate  any  of 
the  Act's  provisions.  Beneficial 
management  could  include  actions  to 
maintain  habitat  or  improve  habitat 
(e.g..  restoring  fire  by  prescribed 
burning,  restoring  properly  functioning 
hydrological  conditions).  Property 
owners  are  particularly  concerned  about 
possible  futiue  uncertainty  relative  to 
land-use  restrictions  that  may  result  if 
listed  species  colonize  their  lands  or 
increase  in  numbers  or  distribution 
because  of  the  property  owners' 
conservation  efforts  or  if  species 
subsequently  become  listed  as  a 
threatened  or  endangered  species. 
Concern  centers  primarily  on  the 
applicability  of  the  section  9  "take" 
prohibitions  if  listed  species  occupy 
their  lands  and  on  future  land-use 
restrictions  that  may  result  fi^om  their 
conservation-oriented  land  management 
actions  if  other  species  are  listed.  The 
potential  for  future  restrictions  has  led 
property  owners  to  avoid  or  limit  land 
or  water  management  practices  that 
could  enhance  or  maintain  habitat  and 
benefit  or  attract  fish  and  wildlife  that 
are  listed  or  may  be  listed  in  the  future. 
The  purpose  of  the  Safe  Harbor  Policy 
is  to  ensiu^  consistency  in  the 
development  of  Safe  Harbor 
Agreements.  Safe  Harbor  Agreements 
encourage  proactive  conservation  efforts 
for  listed  species  by  private  and  other 
non-Federal  property  owners  while 
providing  property  owners  certainty 
relative  to  future  property-use 
restrictions  if  their  efforts  attract  listed 


species  onto  their  properties  or  areas 
affected  by  actions  undertaken  on  their 
property  or  increase  the  numbers  or 
distribudon  of  listed  species  already 
present  on  their  properties.  These 
volvmtary  Safe  Harbor  Agreements  will 
be  developed  between  the  Services  and 
private  and  other  non-Federal  property 
owners.  The  Services  will  closely 
coordinate  development  of  Safe  Harbor 
Agreements  with  the  appropriate  State 
fish  and  wildlife  or  other  agencies  and 
any  affected  Native  Americtm  Tribal 
governments.  Collaborative  stewardship 
with  State  fish  and  wildlife  agencies  is 
particularly  important  given  die  critical 
partnership  between  the  Service  and  the 
States  in  recovering  listed  species. 
Under  a  Safe  Harbor  Agreement, 
participating  property  owners  woiUd 
volimtarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefiting 
federally  listed  species. 

The  ultimate  goal  of  Candidate 
Conservation  Agreements  is,  to  the 
extent  feasible  and  controllable  by  the 
property  owner,  to  remove  enough 
threats  to  the  covered  species  so  as  to 
nullify  the  need  to  list  them  as 
threatened  or  endangered  under  the  Act. 
Proposed  and  candidate  species  may  be 
the  subject  of  a  Candidate  Conservation 
Agreement.  Certain  other  unlisted 
species  that  may  become  a  candidate  or 
proposed  species  in  the  near  future  may 
also  be  the  subject  of  a  Candidate 
Conservation  Agreement.  These 
Agreements  are  different  from  Safe 
Harbor  Agreements  (which  require  the 
presence  of  at  least  one  listed  species) 
in  that  they  provide  conservation 
benefits  exclusively  to  candidate  and 
proposed  species  of  fish,  wildlife,  and 
plants.  The  substantive  requirements  of 
activities  carried  out  under  Candidate 
Conservation  Agreements,  if  undertaken 
on  a  broad  enough  scale  by  other 
property  owners  similarly  situated, 
should  be  expected  to  preclude  the  need 
for  listing  species  covered  by  the 
Agreement  as  threatened  or  endangered 
under  the  Act. 

Required  Determinations 

A  major  purpose  of  this  proposed  rule 
is  the  facilitation  of  voluntary 
cooperative  programs  for  the  proactive 
management  of  non-Federal  lands  and 
waters  for  the  benefit  of  candidate, 
proposed,  and  listed  species.  From  the 
Federal  government's  perspective, 
implementation  of  this  rule  would 
result  in  minor  expenditures  (e.g., 
providing  technical  assistance  in  the 
development  of  site-specific 
management  plans).  The  benefits 
derived  from  such  management  actions 
on  non-Federal  lands  and  waters  would 
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significantly  advance  the  recovery  of 
listed  species  or  remove  threats  to 
candidate,  proposed,  or  other  unlisted 
species.  Non-Federal  program 
participants  would  be  provided 
regulatory  certainty  as  a  result  of  their 
voluntary  management  actions.  In  some 
cases,  such  participants  may  inciu^ 
minor  expenditiu«s  to  carry  out  some 
management  actions  on  their  lands  or 
involving  their  water.  The  Service  has 
determined  that  the  proposed  rule 
would  not  result  in  significant  costs  of 
implementation  to  the  Federal 
government  or  to  non-Federal  program 
participants. 

The  Assistant  Secretary  for  the 
Department  of  Interior  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  a  review 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.)  has  revealed 
that  this  rulemaking  would  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which 
includes  businesses,  organizations,  or 
governmental  jiuisdictions.  Because  of 
the  completely  voluntary  nature  of  the 
Safe  Harbor  or  Candidate  Conservation 
program,  no  significant  effects  are 
expected  on  non-Federal  cooperators 
exercising  their  option  to  enter  into  a 
Safe  Harbor  or  Candidate  Conservation 
Agreement.  Therefore,  this  rule  would 
have  minimal  effect  on  such  entities. 
This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  proposed  rule  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  governments 
or  private  entities.  The  Department  has 
determined  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


Inf. 


■;ctniin  (  ali»-. 


As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Service  is  submitting  the 
necessary  paperwork  to  0MB  for 
renewal  of  approval  number  1018-0022, 
which  expires  July  31, 1997  to  collect 
this  information.  The  Service  will  not  ' 
continue  to  collect  the  information  until 
approved  by  0MB  and  a  final  regulation 
is  published.  The  proposed  information 
collection  requirement  will  be  used  to 
administer  these  programs  and, 
particularly  in  the  issuance  of  permits. 
The  Service  intends  to  collect  the 
information  through  the  use  of  the 
Federal  Fish  and  Wildlife  Permit 
Application,  Service  form  number  3— 
200.5^, which  the  Service  modified 


pursuant  to  50  CFR  13.21(b)  to  address 
the  specific  requirements  of  the 
proposed  rule,  and  at  the  request  of 
0MB.  The  information  requested  in  the 
application  form  will  be  required  to 
obtain  a  benefit,  and  to  determine  if  the 
applicant  meets  all  the  permit  issuance 
criteria. 

The  applicants  will  be  non-Federal 
property  owners,  working  with  Federal 
officials,  wishing  to  manage  their  lands 
or  waters  to  provide  a  conservation 
benefit  to  endangered  and  threatened 
species,  but  who  also  do  not  want  to 
incur  futvue  additional  regulatory 
requirements  as  a  result  of  their 
conservation-oriented  activities.  The 
annual  number  of  applicants  is 
estimated  to  be  50.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  two  and  one-half 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  revievmig  the  collection 
of  information,  )rielding  an  anntia) 
burden  of  125  hoius. 

Comments  are  invited  from  the  public 
on:  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
Service,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  Service's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  How 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Public  CommentB  Solicited 

The  Service  submits  for  public 
comment  this  proposed  rule. 
Particularly,  comments  are  sought  on: 

(1)  The  proposed  procediues  or 
methods  for  implementing  the  Service's 
Safe  Harlxjr  and  Candidate  Conservation 
policies  to  further  the  purposes  of  the 
Act; 

(2)  Alternative  means  for  providing 
regulatory  assurances  to  property 
owners  who  enter  Safe  Harbor  or 
Candidate  Conservation  Agreements; 
and 

(3)  The  proposed  regulatory  changes 
to  50  CFR  parts  13  and  17. 

The  Service  is  also  requesting 
comments  on  the  revised  Federal  Fish 
and  Wildlife  Permit  Application, 
Service  form  niunber  3-200.54.  Copies 
of  the  proposed  information  collection 
requirements,  related  forms,  and 


explanatory  material  may  be  obtained 
from,  and  conunents  should  be 
submitted  to  the  Service's  Information 
Collection  Clearance  Officer  at  the  U.S. 
Fish  and  Wildlife  Service,  MS  224- 
ARLSQ,  1849  C  Street,  NW., 
Washington,  D.C.,  20240;  or  by  calling 
and  requesting  information  at  703/358- 
1943. 

The  Service  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service  by  August  11, 1997,  and  such 
will  be  considered  in  the  development 
of  a  final  rule. 

Listof  Sulqects 

50CFBPartl3 

Administrative  practice  and 
procedure,  Exports,  Fish,  Imports, 
Plants,  Reporting  and  recordkeeping 
requirements.  Transportation,  Wildlife. 

50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Service  propKJses  to 
amend  Title  50,  Chapter  I,  subchapter  B 
of  the  Federal  Code  of  Regulations,  as 
set  forth  below: 

PART  1»-{AMENDED]  ^ 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  668a:  704,  712;  742  j- 
1;  1382;  1538(d);  1539,  1540(f);  3374;  4901- 
4916;  18  U.S.C  42;  19  U.S.C.  1202;  E.O. 
11911.  41  FR  15683;  31  U.S.C  9701. 

2.  Section  13.3  is  revised  to  read  as 
follows: 

§13.3    Scope  of  regulattons. 

The  provisions  in  this  part  are  in 
addition  to,  and  are  not  in  Ueu  of,  other 
permit  regulations  of  this  subchapter 
and  apply  to  all  permits  issued 
thereunder,  including  "Importation. 
Exportation  and  Transportation  of 
Wildlife"  (part  14).  "Wild  Bird 
Conservation  Act"  (part  15),  "Injurious 
Wildlife"  (part  16),  "Endangered 
Wildlife  and  Plants"  (part  17),  "Marine 
Mammals"  (part  18),  "Migratory  Bird 
Permits"  (part  21),  "Eagle  Permits"  (part 
22),  and  "Endangered  Species 
Convention"  (the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora)  (part 
23)  except  as  provided  in  §  13.22(c). 
However,  in  the  case  of  a  conflict 
between  general  provisions  of  this  part 
and  sjjecific  provisions,  conditions,  or 
procedures  contained  in  either  an 
incidental  take  permit  and  its 
aeccHnpanying  habitat  conservation  plan 
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or  agreement  under  §  17.22(b)  or 
17.32(b)  of  this  title,  or  in  a  safe  harbor 
agpi^ement  through  an  enhancement  of 
survival  permit  under  §  17.22(c)  or 
17.32(c)  or  candidate  conservation 
agreement  through  an  enhancement  of 
survival  permit  under  §  17.22(d)  or 
17.32(d)  of  this  title,  the  specific 
provisions,  conditions,  or  procedures  of 
the  incidental  take  permit  and  its 
accompanying  habitat  conservation  plan 
or  agreement,  or  the  safe  harbor  or 
candidate  conservation  agreements 
through  an  enhancement  of  svirvival 
permit  and  accompanying  document, 
will  control.  As  used  in  this  part  13  the 
term  "permit"  will  refer  to  a  license, 
permit,  or  certificate  as  the  context  may 
require  and  to  all  such  documents 
issued  by  the  Service  or  other 
authorized  United  States  or  foreign 
government  agencies. 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat  3500;  unless  otherwise  noted. 

2.  §  17.22  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(e)  and  adding  new  peuragraphs  (c)  and 
(d)  to  read  as  follows: 

§17.22    Permits  for  scientific  purposes, 
anhanoament  of  propagation  or  survival,  or 
for  inddantal  taiung. 

(c)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  safe  harbor  agreements.  You 
must  submit  an  application  for  a  permit 
under  this  paragraph  (c)  to  the 
appropriate  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  for  the  Region 
where  you  reside  or  where  the  proposed 
activity  is  to  occur  (for  appropriate 
addresses  see  50  CFR  10.22)  if  you  wish 
to  engage  in  any  activity  prohibited  by 
§  17.21.  You  must  submit  an  official 
application  form  (3-200.54)  provided  by 
the  Service  and  must  include  as  an 
attachment  all  of  the  following 
information: 

(i)  The  common  and  scientific  names 
of  the  listed  species  for  which  the 
applicant  requests  incidental  take 
authorization: 

(ii)  A  description  of  the  land  use  or 
water  management  activity  for  which 
the  applicant  requests  incidental  take 
authorization  and  the  agreed  upon 
baseline  conditions; 

(iii)  A  description  of  management 
activities  that  the  applicant  will 
voluntarily  undertake  or  forgo  that  will 
provide  a  net  conservation  benefit  to 
covered  species  and  a  description  of 


how  such  activities  will  provide  a  net 
conservation  benefit  to  the  affected 
species  by  contributing  to  the  recovery 
of  listed  species  covered  by  the  permit; 
and, 

(iv)  A  description  of  regulatory 
assurances  requested  by  the  applicant. 
(2)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (c)(1)  of  this  section,  the 
Director  will  decide  whether  or  not  to 
issue  a  permit.  The  Director  must 
consider  the  general  issuance  criteria  in 
§  13.21(b)  of  this  subchapter  and  may 
issue  the  permit  if  he  or  she  expects  or 
finds: 

(i)  The  take  to  be  incidental  to  an 
otherwise  lawful  activity  and  be  in 
accordance  with  the  terms  of  the  safe 
harbor  agreement; 

(ii)  The  implementation  of  the  terms 
of  the  safe  harbor  agreement  will 
provide  a  net  conservation  benefit  to  the 
affected  listed  species  by  contributing  to 
the  recovery  of  listed  species  included 
in  the  permit; 

(iii)  The  probable  direct  and  indirect 
effects  of  any  authorized  take  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  in  the  wild  of  any 
listed  sj)ecies; 

(iv)  Implementation  of  the  terms  of 
the  safe  harbor  agreement  is  consistent 
with  applicable  State  laws  and 
regulations; 

(v)  Implementation  of  the  terms  of  the 
safe  harbor  agreement  will  not  be  in 
conflict  with  any  ongoing  conservation 
or  recovery  programs  for  listed  species 
covered  by  the  permit;  and 

(vi)  The  applicant  has  shown 
capability  and  commitment  to 
implementing  all  of  the  terms  of  the  safe 
harbor  agreement. 

(3)  Permit  conditions.  In  addition  to 
any  applicable  general  permit 
conditions  set  forth  in  part  13  of  this 
subchapter,  every  permit  issued  under 
this  paragraph  (c)  is  subject  to  the 
following  special  conditions: 

(i)  A  requirement  for  the  participating 
property  owner  to  notify  the  Service  of 
any  transfer  of  lands  subject  to  a  safe 
harbor  agreement; 

(ii)  A  requirement  for  the  property 
owner  to  notify  the  Service,  as  far  in 
advance  as  possible,  of  when  he  or  she 
expects  to  incidentally  take  any  listed 
species  covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportimity  to  translocate 
affected  individuals  of  the  species,  if 
possible  and  appropriate;  and 

(iii)  Any  additional  requirements  or 
conditions  the  Director  deems  necessary 
or  appropriate  to  carry  out  the  purposes 
of  the  permit  and  the  safe  harbor 
agreement. 


(4)  Duration  a) permits.  Iho  duration 
of  permits  issued  under  this  paragraph 
(c)  must  be  sufficient  to  provide  a  net 
conservation  benefit  to  species  covered 
in  the  enhancement  of  survival  permit. 
In  determining  the  duration  of  a  permit, 
the  Director  will  consider  the  duration 
of  the  planned  activities,  as  well  as  the 
positive  and  negative  effects  associated 
with  permits  of  the  proposed  duration 
on  covered  species,  including  the  extent 
to  which  the  conservation  activities 
included  in  the  safe  harbor  agreement 
will  enhance  the  survival  and  contribute 
to  the  recovery  of  listed  species 
included  in  the  permit. 

(5)  Permit  effective  date.  Permits 
issued  under  this  paragraph  (c)  become 
effective  the  day  of  issuance  for  species 
covered  by  the  safe  harbor  agreement. 

(d)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  candidate  conservation 
agreements.  You  must  submit  an 
application  for  a  permit  under  this 
paragraph  (d)  to  the  appropriate 
Regional  Director,  U.S.  Fish  amd 
Wildlife  Service,  for  the  Region  where 
you  reside  or  where  the  proposed 
activity  is  to  occur  (for  appropriate 
addresses  see  50  CFR  10.22).  You  must 
apply  for  an  enhancement  of  survival 
permit  application  when  the  agreement 
is  finalized,  not  at  the  time  of  species' 
listing,  if  you  wish  to  engage  in  any 
activity  prohibited  by  §  17.21  after  a 
candidate,  proposed,  or  other  unlisted 
species  likely  to  become  a  candidate  or 
proposed  species  in  the  near  future  and 
are  covered  in  a  candidate  conservation 
agreement  is  listed  as  an  endangered 
species.  You  must  submit  an  official 
application  form  (3-200.54)  provided  by 
the  Service  and  must  include  as  an 
attachment  all  of  the  following 
information: 

(i)  The  common  and  scientific  names 
of  the  species  for  which  the  applicant 
requests  incidental  take  authorization; 

(ii)  A  description  of  the  land  use  or 
water  management  activity  for  which 
the  applicant  requests  incidental  take 
authorization; 

(iii)  A  description  of  the  conservation 
and  enhancement  activities  to  be 
voluntarily  undertaken  by  the  permit 
applicant  and  how  those  activities  are 
expected  to  be  sufficient  to  remove  the 
threat(s)  to  proposed,  candidate,  or 
other  unlisted  species  that  may  become 
a  candidate  or  proposed  species  in  the 
near  future  and  are  covered  by  the 
candidate  conservation  agreement  if 
such  actions  were  undertaken  by  other 
property  owners  similarly  situated 
within  the  range  of  the  species;  and 

(iv)  A  description  of  regulatory 
assurances  requested  by  the  applicant 
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(2)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (d)(1)  of  this  section,  the 
Director  will  decide  whether  or  not  to 
Issue  a  permit.  The  Director  must 
consider  the  general  issuance  criteria  in 
§  13.21(b)  of  this  subchapter  and  may 
issue  the  permit  if  he  or  she  expects  or 
finds: 

(i)  The  take  to  be  incidental  to  an 
otherwise  lawful  activity  and  to  be  in 
accordance  with  the  terms  of  the 
candidate  conservation  agreement; 

(ii)  The  implementation  of  the  terms 
of  the  candidate  conservation  agreement 
are  expected  to  be  sufficient  to  remove 
the  threat(s)  to  proposed,  candidate,  or 
other  unlisted  species  that  may  become 
a  candidate  or  proposed  species  in  the 
near  future  and  are  covered  by  the 
agreement  if  such  actions  were 
undertaken  by  other  property  owners 
similarly  situated  within  the  range  of 
the  species.  This  does  not  mean  that  an 
individual  permittee  is  responsible  for 
bearing  the  entire  conservation  needs  of 
covered  species  included  in  an 
enhancement  of  survival  permit;  rather, 
if  similarly  situated  property  owners 
undertook  the  same  sort  of  conservation 
activities  within  the  range  of  the 
species,  the  need  to  list  would  be 
obviated. 

(iii)  The  probable  direct  and  indirect 
effects  of  any  authorized  take  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  in  the  wild  of  any 
species; 

(iv)  Implementation  of  the  terms  of 
the  candidate  conservation  agreement 
will  not  be  in  conflict  with  any  ongoing 
conservation  programs  for  species 
covered  by  the  permit; 

(v)  Implementation  of  the  terms  of  the 
candidate  conservation  agreement  is 
consistent  with  applicable  State  laws 
and  regulations;  and 

(vi)  The  applicant  has  shown 
capability  and  commitment  to 
implementing  all  of  the  terms  of  the 
candidate  conservation  agreement. 

(3)  Permit  conditions.  In  addition  to 
any  applicable  general  permit 
conditions  set  forth  in  Part  13  of  this 
subchapter,  every  permit  issued  under 
this  paragraph  (d)  is  subject  to  the 
following  special  conditions: 

(i)  A  requirement  for  the  property 
owner  to  notify  the  Service  of  any 
transfer  of  lands  subject  to  a  candidate 
conservation  agreement; 

(ii)  A  requirement  for  the  property 
owner  to  notify  the  Service,  as  far  in 
advance  as  possible,  of  when  he  or  she 
expects  to  incidentally  take  any  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  translocate 


aueciea  maividual  of  the  species,  if 
possible  and  appropriate;  and 

(iii)  Any  additional  requirements  or 
conditions  the  Director  deems  necessary 
or  appropriate  to  carry  out  the  purposes 
of  the  permit  and  the  candidate 
conservation  agreement. 

(4)  Duration  of  the  Candidate 
Conservation  Agreement.  The  duration 
of  a  candidate  conservation  agreement 
covered  by  a  permit  issued  under  this 
paragraph  (d)  must  be  sufficient  to 
remove  threat(s)  to  proposed,  candidate, 
or  other  unlisted  species  that  may 
become  a  candidate  or  proposed  species 
in  the  near  future  and  are  covered  by  a 
candidate  conservation  agreement.  The 
duration  of  the  candidate  conservation 
agreement  can  vary,  however, 
assurances  are  only  provided  when  the 
agreement  is  in  effect. . 

(5)  Permit  effective  date.  Permits 
issued  under  this  paragraph  (d)  become 
effective  for  a  species  covered  by  a 
candidate  conservation  agreement  on 
the  effective  date  of  a  final  rule  that  lists 
a  covered  species  as  endangered. 


Subpart  D— Threatened  Wildlife 
[Amended] 

3.  In  section  17.32  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 

§17.32    Permits — general. 

***** 

(c)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  safe  harbor  agreements.  You 
must  submit  an  application  for  a  permit 
under  this  paragraph  (c)  to  the 
appropriate  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  for  the  Region 
where  you  reside  or  where  the  proposed 
action  is  to  occur  (for  appropriate 
addresses  see  50  CFR  10.22)  if  you  wish 
to  engage  in  any  activity  prohibited  by 
§  17.31.  You  must  submit  an  official 
application  form  (3-200.54)  provided  by 
the  Service  and  must  include  as  an 
attachment  all  of  the  following 
information: 

(i)  The  common  and  scientific  names 
of  the  listed  species  for  which  the 
applicant  requests  incidental  take 
authorization; 

(ii)  A  description  of  the  land  use  or 
water  management  activity  for  which 
the  applicant  requests  incidental  take 
authorization  and  the  agreed  upon 
baseline  conditions; 

(iii)  A  description  of  management 
activities  that  the  applicant  will 
voluntarily  undertake  or  forgo  that  will 
provide  a  net  conservation  benefit  to 
covered  species;  and, 

(iv)  A  description  of  regulatory 
assurances  requested  by  the  applicant 


(2)  Public  review.  The  Director  must 
publish  notice  in  the  Federal  Register  of 
each  application  for  a  permit  that  is 
made  under  this  paragraph  (c).  Each 
notice  must  invite  the  submission  firom 
interested  parties  within  30  days  after 
the  date  of  the  notice  of  written  data, 
views,  or  arguments  with  respect  to  the 
application.  The  procedures  included  in 
§  17.22(e)  for  permit  objection  apply  to 
any  notice  published  by  the  Director 
under  this  paragraph  (c). 

(3)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (c)(1)  of  this  section,  the 
Director  will  decide  whether  or  not  to 
issue  a  permit.  The  Director  must 
consider  the  general  issuance  criteria  in 
§  13.21(b)  of  this  subchapter  and  may 
issue  the  permit  if  he  or  she  expects  or 
finds: 

(i)  The  take  to  be  incidental  to  an 
otherwise  lawful  activity  and  to  be  in 
accordance  with  the  terms  of  the  safe 
harbor  agreement; 

(ii)  The  implementation  of  the  terms 
of  the  safe  harbor  agreement  will 
provide  a  net  conservation  benefit  to  the 
affected  species  by  contributing  to  the 
recovery  included  in  the  permit; 

(iii)  The  probable  direct  and  indirect 
effects  of  any  authorized  take  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  in  the  wild  of  any 
listed  species; 

(iv)  Implementation  of  the  terms  of 
the  safe  harbor  agreement  is  consistent 
with  applicable  State  laws  and 
regiUations; 

(v)  Implementation  of  the  terms  of  the 
safe  harbor  agreement  will  not  be  in 
conflict  with  any  ongoing  conservation 
programs  for  species  covered  by  the 
permit;  and 

(vi)  The  applicant  has  shown 
capability  and  commitment  to 
implementing  all  of  the  terms  of  the  safe 
harbor  agreement. 

(4)  Permit  conditions.  In  addition  to 
any  applicable  general  permit 
conditions  set  forth  in  Part  13  of  this 
subchapter,  everypermit  issued  under 
this  paragraph  is  subject  to  the 
following  special  conditions: 

(i)  A  requirement  for  the  participating 
property  owner  to  notify  the  Service  of 
any  transfer  of  lands  subject  to  a  safe 
harbor  agreement; 

(ii)  A  requirement  for  the  property 
owner  to  notify  the  Service,  as  far  in 
advance  as  possible,  of  when  be  or  she 
expects  to  take  any  listed  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  translocate 
affected  individual  of  the  species,  if 
possible  and  appropriate;  and 

(iii)  Any  additional  requirements  or 
conditions  the  Director  deems  necessary 
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or  appropriate  to  carry  out  the  purposes 
of  the  permit  and  the  safe  harbor 
agreement. 

(5)  Duration  of  permits.  The  duration 
of  permits  issued  under  this  paragraph 
(c)  must  be  sufficient  to  provide  a  net 
conservation  benefit  to  listed  species 
covered  in  the  enhancement  of  survival 
permit.  In  determining  the  duration  of  a 
permit,  the  Director  will  consider  the 
duration  of  the  planned  activities,  as 
well  as  the  positive  and  negative  effects 
associated  with  permits  of  the  proposed 
duration  on  covered  species,  including 
the  extent  to  which  the  conservation 
activities  included  in  the  safe  harbor 
agreement  will  enhance  the  survival  and 
contribute  to  the  recovery  of  listed 
species  included  in  the  enhancement  of 
survival  permit. 

(6)  Pennit  effective  date.  Permits 
issued  under  this  paragraph  (c)  become 
effective  the  day  of  issuance  for  a 
species  covered  by  the  safe  harbor 
agreement. 

(d)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  candidate  conservation 
agreements.  You  must  submit  an 
application  for  a  permit  under  this 
paragraph  (d)  to  the  appropriate 
Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  for  the  Region  where 
you  reside  or  where  the  proposed 
activity  is  to  occur  (for  appropriate 
addresses  see  50  CFR  10.22).  You  must 
apply  for  an  enhancement  of  survival 
permit  application  when  the  agreement 
is  finalized,  not  at  the  time  of  species' 
listing,  if  you  wish  to  engage  in  any 
activity  prohibited  by  §  17.31  after  a 
candidate,  proposed,  or  other  unlisted 
species  that  may  become  listed  in  the 
near  future  and  are  covered  in  a 
candidate  conservation  agreement  is 
listed  as  a  threatened  species.  The 
permit  will  become  valid  if  and  when 
covered  proposed,  candidate  or  other 
unlisted  species  is  listed  as  a  threatened 
species.  You  must  submit  an  official 
application  form  (3-200.54)  provided  by 
the  Service  and  must  include  as  an 
attachment  all  of  the  following 
information: 

(i)  The  common  and  scientific  names 
of  the  species  for  which  the  applicant 
requests  incidental  take  authorization; 

(ii)  A  description  of  the  land  use  or 
water  management  activity  for  which 
the  applicant  requests  incidental  take 
authorization; 

(iii)  A  description  of  the  conservation 
and  enhancement  activities  to  be 


voluntarily  undertaken  by  the  permit 
applicant  and  how  those  activities  are 
expected  to  be  sufficient  to  remove  the 
threat{s)  to  proposed,  candidate,  or 
other  unlisted  species  that  may  become 
a  candidate  or  proposed  species  and  are 
covered  by  the  candidate  conservation 
agreement,  if  such  action  were 
undertaken  by  other  property  owners 
similarly  situated  within  the  range  of 
the  species;  and, 

(iv)  A  description  of  the  regulatory 
assurances  requested  by  the  applicant. 

(2)  Public  review.  The  Director  must 
publish  notice  in  the  Federal  Register  of 
each  application  for  a  pennit  that  is 
made  under  this  paragraph  (d).  Each 
notice  must  invite  the  submission  from 
interested  parties  within  30  days  after 
the  date  of  the  notice  of  written  data, 
views,  or  arguments  with  respect  to  the 
application.  The  procedures  included  in 
§  17.22(e)  for  permit  objection  apply  to 
any  notice  published  by  the  Director 
under  this  paragraph  (d). 

(3)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (d)(1)  of  this  section,  the 
Director  will  decide  whether  or  not  to 
issue  a  permit.  The  Director  must 
consider  the  general  issuance  criteria  in 
§  13.21(b)  of  diis  subchapter  and  may 
issue  the  permit  if  he  or  she  expects  or 
finds: 

(i)  The  take  to  be  incidental  to  an 
otherwise  lawful  activity  and  to  be  in 
accordance  with  the  terms  of  the 
candidate  conservation  agreement; 

(ii)  The  implementation  of  the  terms 
of  the  candidate  conservation  agreement 
are  expected  to  be  sufficient  to  remove 
the  threat(s)  to  proposed,  candidate,  or 
other  unlisted  species  that  may  become 
a  candidate  or  proposed  species  and  are 
covered  by  the  agreement  if  such  actions 
were  undertaken  by  other  property 
owners  similarly  situated  within  the 
range  of  the  species.  This  does  not  mean 
that  an  individual  permittee  is 
responsible  for  bearing  the  entire 
conservation  needs  of  a  proposed, 
candidate,  or  other  covered  unlisted 
species  included  in  an  enhancement  of 
survival  permit;  rather,  if  similarly 
situated  property  owners  undertook  the 
same  sort  of  conservation  actions  within 
the  range  of  the  species,  the  need  to  list 
would  be  obviated. 

(iii)  The  probable  direct  and  indirect 
effects  of  any  authorized  take  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  in  the  wild  of  any 
species; 


tivj  impiemeiiiauiHi  ui  the  terms  of 
the  candidate  conservation  agreement 
will  not  be  in  conflict  with  any  ongoing 
conservation  programs  for  species 
covered  by  the  permit; 

(v)  Implementation  of  the  terms  of  the 
candidate  conservation  agreement  is 
consistent  with  applicable  State  laws 
and  regulations;  and 

(vi)  The  applicant  has  shown 
capability  and  commitment  to 
implementing  all  of  the  terms  of  the 
candidate  conservation  agreement. 

(4)  Permit  conditions.  In  addition  to 
any  applicable  general  permit 
conditions  set  forth  in  part  13  of  this 
subchapter,  every  permit  issued  under 
this  paragraph  is  subject  to  the 
following  special  conditions: 

(i)  A  requirement  for  the  property 
owner  to  notify  the  Service  of  any 
transfer  of  lands  subject  to  a  candidate 
conservation  agreement; 

(ii)  A  requirement  for  the  property 
owner  to  notify  the  Service,  as  far  in 
advance  ets  possible,  of  when  he  or  she 
expects  to  incidentally  take  any  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  translocate 
affected  individual  of  the  species,  if 
possible  and  appropriate;  and 

(iii)  Any  additional  requirements  or 
conditions  the  Director  deems  necessary 
or  appropriate  to  carry  out  the  purposes 
of  the  permit  and  the  candidate 
conservation  agreement. 

(5)  Duration  of  the  Candidate 
Conservation  Agreement.  The  duration 
of  a  candidate  conservation  agreement 
covered  by  a  permit  issued  under  this 
paragraph  (d)  must  be  sufficient  to 
remove  threat(s)  to  proposed,  candidate, 
or  other  unlisted  species  covered  by  a 
candidate  conservation  agreement.  The 
diuation  of  the  candidate  conservation 
agreement  can  vary,  however, 
assurances  are  only  provided  when  the 
agreement  is  in  effect. 

(6)  Permit  effective  date.  Permits 
issued  under  this  paragraph  (d)  become 
effective  on  the  effective  date  of  a  final 
rule  that  lists  a  species  covered  by  a 
candidate  consefrvation  agreement  and 
included  in  a  permit  as  threatened. 

Dated:  May  23,  1997. 
Donald  I.  Barry, 

Acting  Assistant  Secretary,  Fish.  Wildlife,  and 
Parks,  Department  of  Interior. 
(PR  Doc.  97-15251  Filed  6-9-97;  1:26  pm] 
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27 31339 

95 31339 

100 30759.  30988.  31339 

110 » 31339 

1 1 7 31 722,  31 723 

1 30 31 339 

136 31339 

138 31339 

140 31339 

151 31339 

153 31339 

1 65 30759,  31 340 

1 77 31 339 

Proposad  RuIm: 

165 31385 

34  CFR 

685 30411 

36  CFR 

Ch.  1 30232 

1 30232 

7 30232 

8 30232 

9 30232 

11 30232 

13 30232 

17 30232 

18 - 30232 

20 30232 

21 „ 30232 

28 30232 

51 30232 

65 - .30232 

67 > 30232 

73 30232 

78 30232 

1256 31724 

ProposMl  Rtitosi 

1190 30546 

1 191 30546 

37  CFR 

PropoMd  RuIm: 

2 30802 

3 J0802 

38  CFR 

4 .30235 

17 J0241 

Propo— d  RuIm: 

3 „ 30547 

39  CFR 

111 30457,31512 

233 „.....31726 

3001 .30242 

40  CFR 

52 .29668.  30251,  30253, 

30760,  30991.  31341,  31343. 

31349,  31732.  31734,  31738 

60 31351 ,  32033 


61 — — 

63 30258.  30993,  30995, 

31361,32033 

70 31 51 6 

76 „ „... 32033 

80 30261 

81 30271 

82 30276 

85 31192 

86 31192 

136 _ 30761 

180 29669,  30996,  31 190 

Proposad  Rules: 

9 -_ 31025 

51 30289 

52 29682.  30290,  30818, 

30821,  31025,  31037,  31387, 

31388.  31394,  31398,  31775, 

31776,  32055.  32058 

60  ■  .30548 

63  ...........30548,  31038,  31405, 

31776 

69 „ 31546 

70 30289 

81 30291,  31394,  31398 

86 30291 

1 22 31 025 

123 ~ 31025 

131 31 025 

132 „ _....31025 

148 31406 

180 30549 

185..- „ 30549 

260 _ 30548 

261 30548,  31406 

264 30548 

265 30548 

266 30548.  31406 

268 31406 

270 30548 

271 .29684,  29688,  30548, 

31406 
300 - 30554 

41  CFR 

101-38 31740 

301 J30260 

Proposed  Rulas: 

101 31550 

42  CFR 

Proposed  Rules: 

412 .29902 

413 .29902 

489 29902 

44  CFR 

64.._ 31520 

65 30280.  30283 

67 J0285 

Proposed  Rules: 

67 „.._ 30296 

45  CFR 

144 31669,31670 

146 31669.  31 67D 

148 - 31695,31670 

675 31521 

1639 30763 

47  CFR 

24 31002 

61 31003.  31868,  31939 

69 31868 

73 31005.  31006.  31007. 


31008.31364 
Proposed  Ruies: 

1 _..31777 

69 31040 

73 - 32061 

48  CFR 

9903 31294 

9904 31308 

Propossd  Rules: 

0 30186 

4 30186 

7 30186 

8 30186 

15 30186 

16 _ 30186 

1 7 „ 301 86 

22 _ 30186 

27 30186 

28 „ 301 86 

31 30186 

32 301 86 

35 30186 

42 301 86 

43 30186 

44 30186 

45 30186 

49 i. „ 30186 

51 301 86 

52 301 86 

53 30186 

214 30829 

215 „ 30829 

225 » 30831 

245 ^ 30832 

252 '. 30831 ,  30832 

932 30556 

970 30556 

49  CFR 

171 29673,  30767,  31363 

172 30767 

1 95 „ 31 364 

232 30461 

356 32040 

370 32040 

379 32040 

571 34064.  31008,  31367 

1312 30286 

Proposed  Rules: 

390 ~ 32066 

392 32066 

393 32066 

1157 „ 32068 

50  CFR 

17 30772.  31740,  31748, 

31757 

24 30773 

285 30741 

630 30775 

660 29676.  30776,  32048 

679 30280,  30283,  31010, 

31367,  31369,  32048,  32049 
Proposed  Rules: 

13 .32189 

14 31044 

1 7 32070,  321 89 

20 31298 

23 31054 

600 30835,  32071 

622 32072 

648 „..29604,  30835,  31551 

660 30305,  31551 

679 30835 
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REMINDERS 

The  nem$  in  this  list  were 
edttorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  :N'0 

EPFEC'  JUNE   -2     5997 


AGRiCU-TURfc 
DEPAR'^MEN'^ 

Aqncuita'ai  Marneting 

Service 

Pork  pronxjfion,  research,  arxl 
consumer  information: 
AssessTTtent  rate  increase; 
published  5-13-97 

AGRICULTURE 

Farrr  S*rvic*  Aoency 
Progra.:,  .fc3-.ti..„.;s: 
Housing  preservation  grant 

program;  published  5-13- 

97 

agricu>.Tuhe: 
department 

Food  Safa.y  m^o  inspection 
Service 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard 
analysis  and  critical 
control  point  (HAACP) 
systems — 

Technical  corrections  and 
amendments;  published 

t    13   Q7 

"  jHiCui.  T  J^fr 

Hjfa:  3i,sineS5-Coupfciaiive 
Service 

Program  regulations: 
Housing  preservation  grant 
program;  published  5-13- 

Q7 

aGRSCu,!  Jml 
:)t:PARTMEN' 

Hurai  i-lousing  Service 
Program  regulations: 
Housing  preservation  grant 
program;  putJtished  5-13- 

97 

AGRICULTURE 
iDEPARTlMEN'' 
'^urai  uiilnies  Service 
rrugidiii  regulations: 
Housing  preservation  grant 

program;  published  5-13- 

97 

COMMERCE  OEPARTMEN' 
National  Oceanic  anc 
Atmospnpric  Aaministratii:>r 

Fishery  conservation  and 
management: 

Alaska;  fishehes  of 
Exclusive  Economic 
Zone — 


Pacific  halibut  and 
sableflsh:  published  5- 

-NViRONMEN'A.. 

Clean  Air  act: 
Acid  rain  provisions — 
Nitrogen  oxides  emission 
reduction  program; 
correction;  published  6- 
12-97 

FEDERAL 

COMMUMiCA'lONS 
COMMtSSiON 

Communications  equipment 
Radio  frequency  devices — 
Spread  spectrum 
transmission  systems 
operation  in  915,  2450, 
and  5800  MHz  bands; 
frequency  hopping 
reduction,  etc.; 
published  5-13-97 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Drug  Enforcement 
Adminstration, 
Administrator;  redelegation 
of  functions;  published  &- 
12-97 

TRANSPORTATION 

DfCAR'MENT 
i^o-oera'  Aviation 
H-3r-,in:s!.'ation 
Airworthiness  directives: 
Bomt>ardier;  published  5-28- 
97 

TRANS  Pr=;-iT10N 
DEPARTME.n: 

Federal  Highway 
Administration 

Motor  earner  safety  starxlards: 
Routing  regulations; 
disposition  of  loss  and 
damage  claims  and 
processing  salvage: 
records  preservation; 
published  &-12-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARttmIEn' 
Agricultural  Marveling 
■M-jfv'.ce 

rotaioes  (Irish)  grown  in — 
Califomia  et  al.;  comments 

due  by  6-18-97;  published 

5-19-97 

AGRICULTURE 
DE  PARI- MEN" 

f^de'ai  C'op  insurance 

'."jrporation 

orop  insurarwe  regulations: 
Dry  peas;  comments  due  t>y 
6-16-97;  published  5-15- 
97 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electnc  loans: 
Electric  system  operations 
arxl  maintenance; 
comments  due  by  6-16- 
97:  published  4-16-97 

COMMERCE  DEPARTMENT 

Nat '  o  na     J'-  ed  n  ic  and 

Atr  o!,c"ip "c  Administration 
Fis  .  .        servation  and 
management: 
Alasi(a;  fisheries  of 
Exclusive  Economic 
Zone — 

Shortralter  and  rougheye 
rodcfish;  comments  due 
by  6-1 8-97;  published 
6-3-97 
Magruison  Act  provisions 
and  Northeastern  United 
States  fisheries — 
Expenmentai  fishing 
permits,  comments  due 
by  6-20-97;  published 
6-5-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities- 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18^7 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutx»ntract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Califomia  gasoline 
refiners,  importers,  and 
oxygenate  t>lerxjers; 
enforcement 
exemptions;  comments 
due  by  6-16-97; 
published  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
baseline  requirements; 
hearing;  comments  due 
by  6-20-97;  published 
5-12-97 
Stratospheric  ozone 
protection- 
Significant  new 
altemahves  pwlicy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 
Pesticides;  tolerarwes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deoxynbonudeic  acid  eto.; 
comments  due  by  6-16- 
97;  published  5-16-97 


Kiant  pesticides;  comments 
due  by  6-16-97:  published 
5-16-97 
Viral  coat  protein;  comments 
due  by  6-16-97;  published 
5-16-97 
Solid  wastes: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies 
performarx^  standards; 
comments  due  by  6-17- 
97;  published  6-4-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
North  American  Numbering 
Council  recommerxjatiorts; 
comment  request;  comments 
due  by  6-20-97;  put)lished 
5-27-97 
Persor^  communicatiorts 
services: 

Narrowband  PCS— 
Channels  arxJ  response 
channels:  eligibility  ami 
service  area  issues; 
comments  due  by  6-18- 
97;  published  5-20-97 
Radio  stations;  table  of 
assignments: 

Anzor^;  comments  due  by 
6-16-97;  published  4-30- 
97 
California;  comments  due  by 
6-16-97;  published  4-30- 
97 
Louisiana;  comments  due  by 
6-16-97;  published  4-30- 
97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Flood  mitigation  assistarx:e; 
comments  due  by  6-18- 
97;  published  3-20-97 
Wrtte-your-own  program — 
Private  sector  property 
insurers  assistance; 
comnr>ents  due  by  6-1 S- 
97;  published  5-1-97 

GENERAL  SERVICES 

ADMiNic^nATION 
Feot  jisition  Regulation 

(FAR): 

Agerx:y  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutxx)ntract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
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CheckpcMntG,  pre-enroiieO 
access  lane  program; 
establishment;  comments 
due  by  6-17-97;  published 
4-18-97 

Inmate  control,  custody,  care. 

etc.: 

Classification  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

NA'-ONAL  AERONAUTICS 
ANC;  S3  ACE 
A  DMiNiS 'NATION 
.  -_e  _     -^^sition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  5-20- 
97;  published  4-21-97 


RAILHOAD  RETIREMENT 
BOARD 

Debt  Collection  Improvement 

Act  of  1996: 

Collection  of  debts  by  offset 
against  Federal  payments; 
comments  due  by  6-20- 
97;  published  4-21-97 
Railroad  Unemployment 

Insurance  Act: 

Sickness  benefits; 
acceptance  of  statement 
of  sickness  executed  by 
substance-abuse 
professional  m  support  of 
payment;  comments  due 
by  6-17-97;  published  4- 
18-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits  and 
supplemental  security 
income: 

Federal  okj  age.  survivors 
and  disat)ility  insurance — 
Disability  claims;  testing 
elimination  of  final  step 
in  administrative  review 
process;  comments  due 
t>y  6-16-97;  published 
5-16-97 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Maryland;  comments  due  by 

6-20-97;  published  4-21- 

97 
New  Jersey;  comments  due 

by  6-20-97;  published  4- 

21-97 
Regattas  and  manne  parades: 
Assateague  Channel.  VA; 

manne  events;  comments 

due  by  6-20-97;  published 

4-21-97 
TRANSPORTATION 
DEPARTMENT 
Economic  regulations: 
DoiTiestic  passenger 

manifest  information; 

comments  due  by  6-20- 

97;  published  5-30-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Lockheed;  comments  due 

by  6-20-97;  published  5-9- 

97 


Saab;  comments  due  by  6- 
19-97;  published  5-8-97 

Class  D  airspace;  comments 
due  t>y  6-16-97;  published 
5-1-97 

Class  D  and  Class  E 
airspace;  comments  due  t)y 
6-16-97;  published  4-25-97 

Class  E  airspace;  comments 
due  by  6-16-97;  published 
4-25-97 

TRANSPORT  A -O^' 

■»a!K>.-ia.   -dgnwav   "raffle 
„,ipiv   4c"-i'ni«;tral'on 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
Federal  regulatory  review; 
withdrawn;  technical 
workshop;  comments  due 
by  6-20-97;  published  3- 
21-97 

Metric  conversion;  weights 
and  measures  system; 
comments  due  by  6-20- 
97;  published  4-21-97 
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Would  you  like 
to  know... 


een  made  to  the 
a'c ns  or  what 


if  anv  changes  ^^^e 
Code  :*  Pede^a^  ^eg 
docuTienis  nave  ^eer  •j,.;D:ished  in  the 
Fede-'a  RegiSie'  Aitho^.,'  -eading  the 
^-edera   Reqisie'  every  day?  If  so,  you 
mav  -Aisn  to  suOsc'De  'c  '^e  iSA 
(Lis:  y  C^R  Sections  Af^ecteaj,  [he 
^aersi  Register  i-'oex,  or  both. 


.  SA  •  lis!  of  CFP  Sections  AfVctec 


"""le  ,.SA 


.iSt 


-s  'Sections  ^"e<;:"ed) 


s  <:les<gned  tc  -ead  jsers  o'  ?^e    'ooe  of 
-  eiJe^ai  Regulations  to  a^enoatcv 
^ir'K:>ns  oubstsNx;  ■■"  f^  f-nQera-  ■Register. 
'>3  ,..SA  :s  issued  '•nonthry  iP  ^u'^uist-ve  form. 
-;  nies  irK3(caie  x^e  'lature  of  the  cnanof  ■;  - 
^^•T'  as  ''eviseci.  •enoved,  or  oorrecec. 
$27  per  year. 

■-edera:  Register  moet 

'1<3  ndex  covenng  r^?  ::oi~!e'--ts  :,:•  '^'.e 
la  K  '^^odera'  f^egisset   iS  issoec  -nonthty  in 
.ufTiuiatrve  lor"-    E^f^es  a^e  ;arne<j 
.■yi'Tianiv  jnoef  t^e  -.a''^^  ■'■'  ""■*■■  ^ssuing 
a^e-Tcies  Stgni^ca'---  >>uD<e>cts  a-e  carried 
as  c'oss-'"e?e'G'  e'- 

$25  iJtii  ytsdi'. 


A  linaing  aid  a  mcludect  m  each  pubkcaion  wfic^  lists 
FeOttat  Regslet  page  numbers  wtth  /he  c(aK  ol  puMcMon 
*i  We  Federal  Regrster 


Superintendent  of  Ekxnunents  Subscription  Order  Form 


OrOai    -'  «:*MN 

*5421 


Charge  --^u-  orrtttr 
'  1   tt»s-y 


I — I     3  r.  S,  enter  the  foUowing  indicated  subscriptions  for 


one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


T  SA  ,1 ,.,  ^4  cfp.  q^^r^o-^s  affected),  (LCS)  for  $27  per  year. 

'>oera   '"^eoisTe'    r.ie:^    -ttiU)  $25  per  year. 

.  Pnce  mcludes 


(CompBoy  or  personal  name) 


(Please  type  or  print) 


Far  priracy,  ckeck  bn  bdaw: 

Q  Do  Dot  make  my  name  avaiiabie  to  other  mailers 

Q»€^  method  itf  fkn^nM^nr: 

Q  CaetK  payaDic  lu  ^supci  intendent  of  Documoits 


(Additioul  address/anention  line) 


(Street  address) 


□  GPO  Deposit  Account 

III             1      -1    1 

Q  VISA  Q  MasterCard   1    1    1 

(eapiratioa) 

11         1    1    1    1    1    1    1 

III          1     1     II 

(City.  State.  Zip  code) 


(I>aytinie  phone  induding  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

'  f'dr.A  yom  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


\H^Of<MA' 


'^f  Ah 


^OUT  THE  SUPERINTENDENT  OF  D0CUMfc**4 1  i. 


•fnON  SERVlCf: 


IS  f  K  '  ">»' 


•  iX'  f  I 


i  ,<i       4<    rv :  ^    a  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  tlie  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  ^  sent  approximately  90  days 

before  the  sho«vn  date.  before  the  shown  date. 

./ :  / : 

JAFR     SMITH212J  DEC97R1               J  JaFRDO     SMITH212J  DEC97  R  1           ; 

tJCMIN  SMITH  :  JJOHN  SMITH  i 

:212  MAIN  STREET  j  :212  MAIN  STREET  j 

:  PC«ESTVILLE  MD  20747  I  I  FORESTVILLE  MD  20747  I 

•  •         •  • 

Td  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
<5urenntendcnt  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
Alii  DC  reinstated. 

lb  change  v, >4»r  iAdrtss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Super uii£..o*..»  wi  .^^ucuments,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9371 

lb  incn'tr^  iU^.rt  your  subacription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
youi  vun«>p».niutiice,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


ORt>     -....-«.- 

♦  5468 


Superintendent  of  Documents  Subscription  Oder  Forni     Chtrgm  your    xte* 


DYElb    please  enter  my  subscriptions  as  foloM/s: 


Fax  your  ,>idci'.s  yliiZ,  ilZ  225u 
Phone  your  ordei^  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  chfn>  xx  ^ow: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 
Q  Check  payable  tc    «  i ■«:?<     »:«   Hint  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    iTI-fl 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Coflr\pany  or  paraonaLnam* 


(PIMM*  typ*  or  print) 


AdcfUonii  addTMa/atlantlon  Ina 


Straat  addraaa 


City.  Stata.  Zip  ooda 


□  VISA     a  MasterCard    |    | 

1     1    |(axpiratton  data) 

1    1    1    1    1    1    1    1    1    1    1    1 

M                M 

;  ■  ia.- 

w  fju  fo>  your  ome*" 

Daytima  phorw  InctucHno  araa  coda 


Pwchaaa  ofdar  numbar  (opUonaO 


AuttKxtzlng  algnotura  "^ 

Mai  To:  Superintendent  of  Docunr>ents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


IT^y^Vl'O^ 


Public  Laws 


'£.'  'CT'-iJ- 


IOSth  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpV/www  access 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I   1 1^,  enter  my  subscription(s)  as  follows: 


Order  Proc*6$ilig  Code 

*6216 


Charge  your  order. 
It's  Easy! 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account         |     |     |     |     |     |     |     \-l~\ 
I I  VISA  or  MasterCard  Account 


(Coinpany  or  Personal  Name) 


(Please  type  or  print) 


(AdditionaJ  address/attention  line) 


(Street  address) 


(City,  Sute,  ZIP  Code) 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.) 


YES  NO 
May  we  make  your  name/addrass  available  to  other  maiers?     EH  I     I 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2M 


VV  !5 


105th  Congress,  Ist  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
Issued  irregularly  upon  enactment,  for  the  105th Congress.  1st  Session,  1997, 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http//www access 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I    1  li«»S,  enter  my  subscription(s)  as  follows: 


Odw  ProcMsmg  Code 

*6216 


Charge  your  order.   (j<|M|fc>, 
It'aEasy!  ''■^'ir 


i-'.'V 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session.  1997  for  $190  per  subscript! 


ion. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handlmg  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attenuon  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 
May  we  malw  your  name/address  avaiiafafe  to  other  maiien?      [~]   |      | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


I I  VISA  or  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


ID 

Thank  you  for 
your  order! 


(Authorizing  Signature) 


12/96 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


*           •111        ,— -, 

/W  aiiahir  u 

through 

aline 

A  Service 

of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Eas^,  ^()^^enie^t. 

1  R I  F  ^==== 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  Wo*rld  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


H 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


UMI 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book!) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 


f>ubliih«l  by  th«  Offie*  of  l»i«  Fed*-.  Raider.  Natioftal 
MxhivM  and  Record*  Admini»i(»,,o 

Mail  order  to: 

Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


rs 


ss 


$51.00 
$51.00 
$56.00 
$52.00 
$60.00 
$65.00 


NaiioMi 


7954 


U  IVI  I 


(I«v  4«7) 


I 


19  97 


1            1 

VOL 

■  •v^^l^H 

ISS 

1 
1 

4 

JE 
1  3 

1997 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


SUPERINTl 
OF  DOCUh 
Washington 


UMI 


6-13-97 
Vol.  62 


No.  114 


I     I     J 

F  1 

t  : 


Friday 

June  13,  1997 


\    \ 


\    I    I 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUIMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  ptivate  use,  S300 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


ft   FR        UMI      34BU   DEC      97 

UMJ 

SERIALS  ACQUISITIONS 

PO  BOX  3346 

ANN   ARBOR  MI      48106 


481 


UMI 


Vol.  62 


PC   BOX    3346 
ANN   PiRBOR 


MI      48106 


6-13-97 

Vol.  62        No.  114 

Pages  32195-32470 


Friday 

June  13,  1997 


* 

* 

■* 

m 

i 

^ 

^ 

s 

^ 

m 

% 

% 

m 

i 

I 

^ 

K 

■ 

Now  Available  Onliiie 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  av&ilable  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tiUcs  wUl  be  added  to  GPO  Access 
incrementaUy  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concunently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 

official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjKxess.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  ^methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via; 

it    Phone:  toU-free:  1-888-293-6498 
ir    Email:  gpoaccessOgpo.gov 


n 


Federal  Register  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997 


UMI 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration,  Washington.  IX:  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  o-'  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
■atkeitficates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

Hw  Federal  Register  is  published  in  paper,  24x  microfiche  and 
■s  an  online  database  through  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  f>aper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 

eublished.  The  database  includes  both  text  and  graphics  from 
blume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GTO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  l-«88-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Remter,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSa) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one- half  the  aimual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
S8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies^ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
SubMjiptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

512-1806 

1-888-293-6498 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  telephone  niunbers,  see  the  Reader  Aids  section  at  the  end  of 
tiiis  issue. 


^W*^     Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


in 


Federal  Register 

Vol.  62,  No.  114 
Friday,  June  13,  1997 


Agriculture  Department 

See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32285 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Center  for  Waste  Reduction  Technologies,  32370 

CommerceNet  Consortium,  32370 

Consortium  for  Integrated  Intelligent  Manufacturing, 
Planning  and  Execution,  32370-32371 

General  Cinema  Theaters,  Inc.,  et  al.,  32371 

Open  Group,  L.L.C.,  32371-32372 

Spray  Drift  Task  Force,  32372-32373 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HimiaD  immunodeficiency  virus  (HIV) — 
HIV  and  STD  intervention  research  for  young  men  in 

prison.  32340-32345 
HIV  behavioral  intervention  research;  sampling  and 
sexual  behavior  measurement  methods 
improvement,  32345-32351 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Port  Everglades,  FL;  safety  zone,  32200-32201 
Safety  zones  and  security  zones,  etc.;  list  of  temporary 
local  rules,  32199-32200 

Regattas  and  marine  parades: 
Deerfield  Super  Boat  Grand  Prix,  32198-32199 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Commercial  Fishing  Industry  Vessel  Advisory  Committee, 
32399 
Meetings: 
Chemical  Transportation  Advisory  Committee,  32399- 
32400 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

RULES 

Miscellaneous  amendments,  32236-32237 


NOTICES 

Procurement  list;  additions  and  deletions,  32287-32290 

Procurement  list;  additjpns  and  deletions;  correction,  32290 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Knight  Seed  Co.,  Inc,  32373 

Peoick  Corp.,  32373 

Radian  International  LLC,  32374-32375 

Education  Department 

NOTICES 

Meetings: 
Indian  Education  National  Advisory  Council,  32312 
National  Educational  Research  Policy  and  Priorities 
Board,  32312-32313 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

A.H.  Schreiber  Co.,  Inc,  32378 

Boise  Cascade  Corp.,  32378 

Borg  Warner  Automotive,  32378-32379 

Haggar  Clothing  Co.,  32379 

Hasbro  Manufacturing  Ser\'ices,  32379-32380 

Highland  Packaging  Co.,  32380 

Medite  Corp.  et  al.,  32380-32381 

SPX  Corp.  et  al.,  32381 

Watauga  Industries,  323Q1 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Coming  Consumer  Products  Co.  et  al.,  32376-32377 

Willamette  Industries,  Inc.,  32377-32378 
NAFTA  transitional  adjustment  assistance: 

Haggar  Clothing  Co.,  32381-32382 
Statewide  service  delivery  area  job  training  plan;  comment 
request,  32382-32383 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Greenhouse  gas  emissions  in  developing  countries; 
development  and  implementation  of  international 
reduction,  avoidance,  and  sequestration  projects, 
32313 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Secondary  lead  smelters,  new  and  existing,  32209-32223 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Ohio,  32204 

Oregon,  32207-32209 

Virginia,  32204-32207 
Hazardous  waste: 

Hazardous  waste  management  system^ 
Testing  and  monitoring  activities,  32452-32463 


TV 


Federal  Register  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Contents 


Pesticide  programs: 
Ant  or  roach  insecticide  bait  stations;  child-resistant 
packaging  requirements;  exemption  from  adult 
portion  of  testing  specifications,  32223-32224 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin,  32230-32236 
Propiconazole,  32224-32230 
PROPOSED  RULES  • 

Air  pollutants,  hazardous;  national  emission  standards: 

Secondary  lead  smelters,  new  and  existing,  32266-32267 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  32257-32258 
Virginia,  32258-32265 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Laboratory  Advisory  Board;  meeting, 
32319 
ConGdential  business  information  and  data  transfer,  32319- 

32320 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  32321 
Weekly  receipts,  32320-32321 
Grants  and  cooperative  agreements;  availability,  etc.: 
Lead  poisoning  prevention  and  lead  hazard  awareness 
public  education  and  outreach  program,  32322- 
32324 
Small  community  environmental  compliance  assistance 
program,  32324-32325 
Meetings: 

Plant  pesticide  registration;  workshop,  32325 
Pesticide,  food,  and  feed  additive  petitions: 

W.  Neudorff  GmbH  KG  et  al.,  32331-32336 
Pesticide  registration,  cancellation,  etc.: 
Abbott  Laboratories.  32325-32326 
Knockdown  Brand  Roach  Bait  System,  32326-32327 
Primavera  Laboratories,  Inc.,  32327-32328 
Riverdale  Team  1.50%  Sprayable  Weed  and  Feed,  etc., 
32328-32331 
Pesticides:  emergency  exemptions,  etc.: 
Chlorfenapyr,  etc.,  32336-32337 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

NOTICES 

Marketing  quotas  and  penalty  rates: 
Tobacco,  32285-32286 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  32195-32196 
PROPOSED  RULES 
Airworthiness  standards: 
Transport  category  airplanes — 
Cargo  or  baggage  compartments;  fire  safety  standards, 
32412-32423 
Class  E  airspace,  32242-32246 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Alabama,  32238 

Arkansas,  32239 


Colorado,  32240 

New  Mexico,  32237-32238,  32238 
Oklahoma,  32239 
Oregon,  32240 
Wisconsin,  32238-32239 
Television  broadcasting: 
Advanced  television  systems  (ATV);  impact  on  existing 
television  services;  reconsideration  petitions,  32240- 
32241 
PROPOSED  RULES 
Radio  services,  special: 
Fixed  microwave  services — 

Multiple  address  systems;  932/941  and  928/959  MHz 
band  allocations,  32267-32268 
NOTICES 
Reporting  and  recordkeeping  requirements,  32337-32338 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Transcontinental  Gas  Pipe  Line  Corp.,  32317-32318 
Hydroelectric  applications,  32318-32319 
Applications,  hearings,  determinations,  etc.: 

Algonquin  LNG,  Inc.,  32313-32314 

Granite  State  Gas  Transmission,  Inc.,  32314 

KN  Interstate  Gas  Transmission  Co.,  32314 

Koch  Gateway  Pipeline  Co.,  32314 

Mojave  Pipeline  Co.,  32314-32315 

Northern  Natural  Gas  Co..  32315 

OkTex  Pipeline  Co.,  32315 

Overthrust  Pipeline  Co.,  32315-32316 

Sea  Robin  Pipeline  Co.,  32316 

Tennessee  Gas  Pipeline  Co.,  32316 

Trailblazer  Pipeline  Co.,  32317 

Young  Gas  Storage  Co.,  Ltd.,  32317 

Federal  Highway  Administration 

NOTICES 

Alcohol  and  drug  testing  pro^^am;  implementation 

guidelines  availability,  32400 
Environmental  statements;  notice  of  intent: 

Virginia  Beach.  VA,  32400-32401 
Intelligent  Transportation  Systems  program: 
Weather  information  for  surface  transportation; 
participation  request,  32401-32405 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  32338 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  32338 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  savings  plan: 

Death  benefits  payments,  32426-32432 

Federal  Trade  Commission 

NOTICES 

Magnuson-Moss  Warranty  Act: 
Consumer  products  writton  warranties;  informal  dispute 
settlement  procedures,  32338-32339 
Premerger  notification  waiting  periods;  early  terminations, 
32339-32340 
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Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Bull  trout  (Klamath  and  Columbia  Rivers),  32268-32284 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

32362-32363 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 

Curry  County,  OR;  marbled  murrelet,  32363-32364 
Marine  mammal  permit  applications,  32364-32365 

Food  and  Drug  Administration 

NOTICES 

Guidance  documents;  availability,  etc.: 
Marketing  clearance  of  diagnostic  ultrasound  systems  and 
transducers;  information  for  manufacturers,  32351- 
32352 
Nonsterile  semisolid  dosage  forms  (SUPAC-SS)  for 
chemistry,  manufacturing,  and  controls;  industry 
guidance,  32352 
Medical  devices: 
Class  in  devices  (Group  2);  safety  and  effectiveness 

information  submission  order,  32355-32358 
Class  in  devices  (Group  3);  safety  and  effectiveness 
information  submission  order,  32352-32355 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alambama,  32290 
Pennsylvania 

Tosco  Corp.;  oil  refinery  complex,  32291 
Puerto  Rico 

Puerto  Rico  Sun  Oil  Co.;  oil  refinery  complex,  32290 
Washington 
Texaco  Inc.;  oil  refinery  complex,  32291 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Gallatin  National  Forest,  MT,  32286-32287 

Meetings: 
Interaavemmental  Advisory  Committee,  32287 

Generall  Services  Administration 

RULES 

Acquisition  regulations: 
Board  of  Contract  Appeals;  procedure  rules — 
Travel  and  relocation  expenses  reimbursement; 
correction,  32241 

hfeciiu'  and  Humaf'  ae'vices  Depd^iment 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

hea  !-  Cfc'e  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32358-32359 


Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  projects  of  national  significance  program,  32359 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
HUD-owned  properties: 
HUD-acquired  single  family  property;  disposition,  32251- 
32252 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  32361-32362 
Grants  and  coop)erative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  32362 
Low  income  housing — 
Drug  elimination  and  safe  neighlxirhood  programs, 
32408-32410 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service  ^ 

See  National  Park  Service 

See  Siuiiace  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Romania,  32292-32294 
Cold-rolled  cart)on  steel  flat  products  from — 

Netherlands,  32294-32295 
Solid  urea  from — 
Former  German  Democratic  Republic,  32295-32296 
Coimtervailing  duties: 
Iron-metal  castings  from — 

India,  32297-32307 
Oil  country  tubular  goods  from — 
Argentina,  32307-32312 
Applications,  hearings,  determinations,  etc.: 
Florida  State  University  et  al.,  32296 
Stevens  Institute  of  Technology  et  al.,  32296 
University  of — 
Colorado,  32296-32297 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Allied  Signal,  Inc.,  32369-32370 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32375- 
32376 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  32376 
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Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  32365 
Committees;  establishment,  renewal,  termination,  etc.: 
Gila  Box  Riparian  National  Conservation  Area  Advisory 
Committee,  32365-32366 
Meetings: 
Resource  advisory  councils — 
Miles  City  District,  32366 

Upper  Columbia-Salmon  Clearwater  Districts.  32366 
Upper  Snake  River  Districts,  32366 
Public  land  orders: 
Colorado,  32367 
Oregon.  32367 
Realty  actions;  sales,  leases,  etc.: 

Oregon.  32367-32368 
Recreation  management  restrictions,  etc.: 
Yuma  County.  AZ;  Betty's  Kitchen  Watchable  Wildlife 
and  Interpretive  Area;  day-use  only  restriction,  32368 

Minerals  Management  Service 

PflOPOSfcD  RULES 

Outer  Continental  Shelf;  oil.  gas.  and  sulphur  operations: 
California  offshore  platforms;  seismic  reassessment 
Republication,  32252-32255 

Mine  Safety  and  Health  Administration 

PnOPOSEO  RULES 

Metal  and  nonmetal  and  coal  mine  safety  and  health: 
Occupational  noise  exposure,  32252 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Fusion  Systems  Corp.,  32383 

Horton's  Orthotic  Lab,  Inc.,  32383 

Howard  Industries,  Inc.,  32383 

PRAXAIR,  Inc.,  32383 

University  of  Pittsburgh,  32383-32384 

Virginia  Power,  32384 

National  Archives  and  Records  Administration 

RULES 

Public  availability  and  use: 

Reproduction  services;  fee  schedule,  32203-32204 
NOTICES 
Agency  records  schedules;  availability,  32384-32385 

National  Credit  Union  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  32385-32386 

National  Foundation  on  tt>e  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Cultural  star  cities  program,  32386 

National  Gambling  Impact  Study  Commission 

NOTICES 
Meetings,  32386 

ijtional  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  General  Medical  Sciences,  32360 


National  Institute  of  Mental  Health,  32359-32360 
Research  Grants  Division  special  emphasis  panels,  32360 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Ocean  and  coastal  resource  management: 
Monterey  Bay  National  Marine  Sancturary,  CA — 
Jade  collection,  32246-32250 

National  Parle  Service 

RULES 

Special  regulations: 
John  F.  Kennedy  Center  for  the  Performing  Arts 

references  deleted;  and  literature  distribution  in  two 
park  areas,  32201-32203 
NOTICES 
Jurisdictional  transfers: 

Tennessee;  National  Park  System  units,  32368-32369 
Meetings: 

Mississippi  River  Coordinating  Commission,  32369 
Native  American  human  remains  and  associated  funerary 
objects: 
Springfield  Science  Museum,  MA;  inventory  from  Hawaii 
[Editorial  Note:  This  document,  although  listed  in 
the  table  of  contents  of  the  Federal  Register  of 
June  11,  1997,  was  inadvertently  omitted  from  that 
issue.].  32369 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Quivira  Mining  Co.,  32386 

Vermont  Yankee  Nuclear  Power  Corp.,  32386-32387 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits,  32197-32198 
NOTICES 

Multiemployer  plans: 
Variable-rate  premiums  and  benefits  following  mass 
withdrawal;  interest  rates  and  assumptions,  32387- 
32388 

Presidential  documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Executive  branch,  administrative  management 
improvement  (EO  13048).  32467-32469 

Public  Health  Service 

See  Centers  for  Disease  Control  and  I*revention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32388 
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Rural  Utilities  Service 

RULES 

Rural  development: 
Distance  learning  and  telemedicine  loan  and  grant 
program,  32434-32448 
NOTICES 

Rural  development: 
Distance  learning  and  telemedicine  loan  and  grant 
program — 
Maximum  amount  of  financial  assistance  available  and 
minimum  number  of  points  required  for  loan, 
32449 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  32388-32389 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  32390-32393 

Chicago  Board  Options  Exchange,  Inc.,  32393-32395 

Chicago  Stock  Exchange,  Inc.,  32396 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  32389-32390 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Floride,  32396-32397 
II 
State  Department 

RULES 

Visas;  immigrant  documentation: 
Immigrant  visas;  validity  period  extended 
Correction,  32196 
NOTICES 
Meetings: 
International  Telecommunications  Advisory  Conunittee, 
32397 

SubstarKe  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Drug  Testing  Advisory  Board,  32360-32361 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
^     Utah,  32255-32257 

Trade  Representative,  Office  of  United  SXates 

NOTICES 

Priority  foreign  country  practices  identification;  comment 
request,  32397-32398 


World  Trade  Organization: 
European  Communties;  modified  starch  subsidies; 
investigation  and  comment  request 
Wheat  gluten  exports  to  U.S.;  consultations,  32398 

Transportation  Department 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
NOTICES 
Meetings: 
Assistance  to  Families  in  Aviation  Disasters  Task  Force, 
32398-32399 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Revealing  an  Ancient  Message:  A  Synagogue  Mosaic  from 
Sepphoris,  32405 
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Part  II 

Department  of  Housing  and  Urban  Development,  32408- 
32410 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  32412-32423 

Partly 

Federal  Retirement  Thrift  Investment  Board,  32426-32432 

PartV 

Department  of  Agricultxire,  Rural  Utilities  Service,  32434- 
32449 

Part  VI 

Environmental  Protection  Agency,  32452-32463 

Part  VII 

The  President.  32467-32469 
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Rules  and  Regulat^orr 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g  general 
applicabiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Pr>c8S  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


OEP^f^MFN" 


ANSPORTATTON 


>^<ie  a   Aviation  Administration 
14Cf'»  ^?sr171 
[Airsa<*>^     V  net  No.  97-AGL-7] 


Mar-to*'  s- 


■<i%'' 


W;    M;- 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Manitowish,  WI.  A  Global 
Positioning  System"  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  32  has  been  developed  for 
Manitowish  Waters  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
appro€K:h.  The  intended  eiffect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  .NFOHMATION  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SU«>Pl.EMEW^(4nv  !NP0R¥A''0N: 

iiislury 

On  Monday,  March  17, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Manitowish,  Wl  (62  FR  12578).  The 
proposal  was  to  add  controlled  airspace 
extending  upWard  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 


during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspekce  at 
Manitowish,  WI,  to  accommodate 
aircraft  executing  the  GPS  Runway  32 
SIAP  at  Manitowish  Waters  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circimmavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regiilation — (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regvdatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afibct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  AmendBMit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [AmeiKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points,  * 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  front  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  Muitowish.  WI  {Revised) 

Manitowish  Waters  Airport,  WI 

(Ut.  46'07'19"  N,  long.  89"52'56"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-niile  radius 
of  the  Manitowish  Waters  Airport  and  within 
4  miles  each  side  of  the  141°  bearing  from  the 
airport  extending  from  the  7-miie  radius  to  9 
miles  southeast  of  the  airport,  excluding  that 
airspace  within  the  Minocqua- Woodruff,  WI, 
Class  E  airspace. 
•         •         •  *  • 

Issued  in  Des  Plaines,  Illinois  on  May  21, 
1997. 

Manrem  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-15531  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administralion 

14  CFR  Part  71 

[AlripMe  Dodwt  No.  tS-nAEA-lll 

Ampn-dT^p^" "-  ■^;3«;^  E5  Airspaca; 
Ut!  a  '     u        V  rf:    &hmant  of  Claas 
E5  Airapaco;  Roma,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E5  airspace  extending  upward 
from  700  feet  above  the  surface  at 
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uneiaa  L.ounty  Airport,  Utica,  NY,  and 
establishes  Class  E5  airspace  extending 
upward  from  700  feet  above  the  surface 
at  Griffiss  Airfield,  Rome,  NY.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  Oneida  County  Airport  and  Griffiss 
Airfield. 

EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 

History 

,      On  February  15. 1996.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  Class  E5  airspace 
at  Utica.  NY.  and  establishing  Class  E5 
airspace  at  Rome,  NY  (61  FR  5962).  This 
action  would  provide  adequate  Class  E5 
airspace  for  IFR  operations  at  Oneida 
County  Airport  and  Griffiss  Airfield. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E5  airspace  designations  are 
published  in  paragraph  6005  of  the  FAA 
Order  7400.9D,  dated  September  4, 
1996.  and  effective  September  16.  1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  E5  airspace 
area  at  Utica,  NY,  and  establishes  Class 
E5  airspace  at  Rome.  NY  to 
accommodate  IFR  operations  at  Oneida 
County  Airport  and  Griffiss  Airfield. 
The  modification  includes  the  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  10.5-mile  radius  of 
the  Oneida  County  Airport  and 
extending  along  a  corridor  running  23 
miles  southeast  to  southwest  of  the 
airport.  The  establishment  of  Class  E5 
airspace  extending  upward  from  the 
surface  within  a  8.7-mile  radius  of  the 
Griffiss  Airfield  and  extending  along  a 
corridor  northwest  of  the  airport  for  15 
miles  from  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airsj)ace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Pamgraph  6005     Class  E5  airspace  areas 
extending  upward  from700  feet  or  more 
above  the  surface  of  the  earth. 


AEANYAEAES    Utica,  NY  (Revised) 

Oneida  County  Airport,  NY 

(Lat.  43''08'42"  N.,  long.  75»23'02"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.5-mile 
radius  of  Oneida  County  Airport  and  within 
the  113°  bearing  from  Oneida  County  Airport 
extending  from  the  10.5-mile  radius  of  the 
Oneida  County  Airport  to  23  miles  southeast 
of  the  airport  then  clockwise  on  the  23  mile 
radius  to  the  203°  bearing  from  the  airport 

AEANYAEAES    Rome.  NY  (New) 

Griffiss  Airfield.  NY 

(Lat.  43°14'02"  N..  long.  75°24'26"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.7-mile 
radius  of  Griffiss  Airfield  and  within  5  miles 
each  side  of  the  315°  bearing  from  Griffiss 
Airfield  extending  from  the  8.7-mile  radius  to 


15  miles  northwest  of  Griffiss  Airfield 
excluding  the  portion  that  coincides  with  the 
Utica,  NY  Class  E5  airspace  area. 

Issued  in  lamaica.  New  York,  on  May  29, 
1997. 

John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-15530  Filed  6-12-97;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  42 

public  Notice  2546] 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act;  Validity  of  Immigrant  Visas 

AGENCY:  Bureau  of  Consular  Affairs. 
State. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
May  21.  1997  (62  FR  27693-27694].  The 
regulation  implemented  sec.  631(a)  of 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
which  extended  the  validity  of  an 
immigrant  visa  from  four  months  to  six 
months. 

DATES:  This  rule  is  effective  October  1, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  K.  Fischel.  Chief,  Legislation 
and  Regulations  Division,  (202)  663- 
1203. 

SUPPLEMENTARY  INFORMATION:  On  May 
21,  1997  the  Department  published 
Public  Notice  2546  (62  FR  27693- 
27694).  The  document  contained  an 
error  in  the  amendatory  language  in  the 
second  column  of  page  27694.  The 
amendatory  language  is  corrected  to 
read  as  follows:  "2.  Section  42.72  is 
amended  by  revising  the  first  sentence 
in  paragraph  (a),  paragraph  (e)(1),  and 
the  first  three  sentences  of  paragraph 
(e)(4)  to  read  as  follows:" 
Stepl^n  K.  Fischel, 
Acting  Director,  Office  of  Legislation, 
Regulations  and  Advisory  Assistance  Visa  . 
Office,  Bureau  of  Consular  Affairs. 
[FR  Doc.  97-15554  Filed  6-12-97;  8:45  am] 

BtLUNQ  CODE  471 0-OO-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  July  1997. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-^179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 


assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  axe 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
aimuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  July 
1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.30  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  June 
1997)  of  0.10  percent  for  the  first  25 
years  following  the  valuation  date  and 
are  otherwise  unchanged.  For  benefits  to 
be  paid  as  lump  sums,  the  interest 
assumptions  to  be  used  by  the  PBGC 
will  be  5.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status, 
4.50  percent  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.00 
percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effect  for  June  1997. 

The  PBGC  has  determined  that  notice 
and  public  conunent  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 


the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  July  1997,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amenchnent  effective  less  than  30  days 
after  publication. 

The  H3GC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  20  CFR  Part  4044 

Pension  insurance,  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341.  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  'Table  I,  and  Rate  Set  45  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 

(This  tal)le  sets  forth,  for  each  indicated  calendar  montti,  the  interest  rates  (denoted  by  i,,  i: and  referred  to  generally  as  i,)  assumed  to 

be  in  effect  between  specified  anniversanes  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversanes  are  speafied  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  t>e  in  effect  after  the  last  listed  anniversary  date.) 


For  valuation  dates  occumng  in  the  month — 


The  values  of  k  are: 


k 

lorf- 

k 

fort-                 i, 

tort- 

• 

July  1997  

• 

• 

• 

.0630 

1-25 

• 

.0500 

• 

>25     N/A  

• 

..    N/A 
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Table  II.— Lump  Sum  Valuations 

rin  usina  this  table  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date  the  irrimediate  an- 
nuiW  rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  {where  y  is  an  integer  and  0  <  y<n,).  interest  rate  /,  shall  apply 
from  the  valuation  date  for  a  p«nod  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply:  (3)  For  benefits  for  wtiich  the  deferral 
Deriod  is  y  years  (where  y  is  an  integer  and  n,  <  y— n,  +  nj),  interest  rate  i:  shall  apply  from  the  valuation  date  for  a  period  of  y<n,  years,  in- 
terest rate  i,  shall  apply  for  the  follov^ng  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply.  (4)  For  benefits  for  which  the  defer- 
ral oenod  is  y  years  (where  y  is  an  integer  and  y  >  n,  +  n:),  interest  rate  ij  shall  apply  from  the  valuation  date  for  a  penod  of  y— n,— riz 
yeare.  interest  rate  12  shall  apply  for  the  following  n2  years,  interest  rate  i,  shaJI  apply  for  the  following  n,  years,  and  thereafter  the  immeaiate 
annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


Oi 


nj 


45 


07-1-97 


Oa-1-97 


5.25 


4.50 


4.00 


4.00 


Issued  in  Washington,  D.C.,  on  this  6th  day 
of  June  1997. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-15458  Filed  6-12-97;  8:45  am] 

BILUNG  COO£  7708-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGC>07-«7-027] 

RIN2115-AE46 

Special  Local  Regulations;  Oeerfield 
Beach,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  temporary  local 
regulations  are  being  adopted  for  the 
Deerfield  Super  Boat  Grand  Prix.  The 
event  wrill  be  held  on  the  Atlantic  Ocean 
off  Deerfield  Beach,  Florida,  on  July  20, 
1997,  from  12:30  p.m.  until  4  p.m. 
Eastern  Daylight  Time  (EDT).  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  These  regulations  are  effective 
between  11:30  a.m.  and  4:30  p.m.  EDT 
on  July  20,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
QMCS  T.E.  KJERULFF  Coast  Guard 
Group  Miami,  Florida  at  (305)  535- 
4448. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Puqxise 

Super  Boat  International  Productions 
Inc.,  is  sponsoring  a  high  speed  power 
boat  race  with  approximately  thirty-five 
(35)  race  boats  participating  in  the 
event,  ranging  in  length  from  24  to  50 


feet.  There  will  be  approximately  two 
hundred  (200)  spectator  craft.  The  race 
will  take  place  in  the  Atlantic  Ocean 
1 ,300  feet  off  the  Deerfield  Beach  shore 
from  Hillsboro  Inlet  to  Boca  Raton  Inlet. 
The  race  boats  will  be  competing  at  high 
speeds  with  numerous  spectator  craft  in 
the  area,  creating  an  extra  or  unusual 
hazard  in  the  navigable  waterways. 

In  accordance  with  5  U.S.C.  §  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable,  as  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event, 
as  the  request  for  the  regulations  was 
received  less  that  two  months  before  the 
event. 

Discussion  of  Regulations 

These  regulations  create  a  regulated 
area  on  July  20.  1997.  offshore  of 
Deerfield  Beach,  Florida.  The 
regulations  will  prohibit  entry  into  the 
regulated  area  by  unauthorized  vessels 
during  the  duration  of  the  Deerfield 
Super  Boat  Grand  Prix.  The  regulations 
will  also  create  an  area  for  spectator 
craft  to  safely  view  the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 


procedures  of  DOT  is  unnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  5.0  hours  on  the  day 
of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  will  be  in  effect  for 
approximately  five  hours. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environinental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  section 
2.B.2.e(34)(g)  of  Conunandant 
Instruction  M16475.1B,  that  this  action 
is  categorically  excluded  from  further 


UMI 


Federal  Register  /  Vol.  62.  No.  114  /  Friday,  June  13,  1997  /  Rules  and  Regulations  32199 


environmental  documentation,  a 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46. 

2.  A  temporary  section  100.35T-07- 
027  is  added  to  read  as  follows: 

§100.35T-07-027    Special  Local 
Ragutotions;  Deerfleld  Beach,  Fl 

(a)  Regulated  Area: 

(1)  A  regulated  area  is  established 
from  a  line  from  26"'19'  44'TsI, 
080"'03'54"W  to  26''15'40"N,  080*. 
04'17"W  to  the  shore  line.  All 
coordinates  referenced  use  Datum:  NAD 
83. 

(2)  A  spectator  area  is  established  in 
the  vicinity  of  the  regulated  area  for 
spectator  traffic  and  is  defined  by  a  line 
joining  the  following  points,  beginning 
from:  26°19'43"N,  080°  03'40"W;  thence 
to,  26°15'46"N,  080°  04'03"W:  thence  to, 
26°15'44"N,  080°  04'16"W;  thence  to, 
26°19'40"N,  080°  03'54"W;  and  back  to 
the  starting  point.  All  coordinates 
referenced  use  Datiun:  NAD  83. 

(3)  A  buffer  zone  of  300  feet  separates 
the  race  course  and  the  spectator  areas. 

(b)  Special  local  regulations: 

(1)  Entry  into  the  regulated  area  by 
other  than  event  participants  is 
prohibited  unless  otherwise  authorized 
by  the  Patrol  Commander.  At  the 
completion  of  scheduled  races  and 
departure  of  participants  from  the 
regulated  area,  traffic  may  resume 
normal  operations.  At  the  discretion  of 
the  Patrol  Commander,  between 
scheduled  racing  events,  traffic  may  be 
permitted  to  resume  normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  collision.  The  display  of  an 
orange  distress  smoke  signal  from  a 


pauoi  V  essel  will  be  the  signal  tor  any 
and  all  vessels  to  stop  immediately. 

(3)  Spectators  are  required  to  maintain 
a  safe  distance  from  the  race  coiuse  gt 
all  times. 

(c)  Effective  date:  These  regulations 
become  effective  on  July  20, 1997  at 
11:30  a.m.  and  terminate  on  4:30  p.m. 
EDT  that  same  day. 

Dated:  May  29. 1997. 
J.W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

(FR  Doc.  97-15540  Filed  6-12-97;  8:45  am] 

BILLING  CODE  4910-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[CGD  97-031] 

Safety  Zon  f  s   -  ec  u  rtty  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  January  1, 
1997  and  March  31, 1997,  which  were 
not  published  in  the  Federal  Register  . 
This  quarterly  notice  lists  temporary 
local  regulations,  seciuity  zones,  and 
safety  zones,  which  were  of  limited 
dura^on  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  January  1 , 
1997  and  March  31, 1997,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 

ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  S.  Keane  at  (202) 
267-6004  l)etween  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Conunanders  and  Captains  of  the  Port 


(COTFJ  must  De  immediately  responsive 
to  Lbe  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occius  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  seciuity  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard  ,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.0. 12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness 

The  follovdng  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1, 1997  and  March  31, 1997, 
unless  otherwise  indicated. 
Pamela  M.  Pekovita, 

Chief,  Office  of  Regulations  and 
Administrative  Law. 
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District  docket 


COTP  docket 


Quarterly  Report 


01-96-142 
01-97-001 
01-97-002 
01-97-003 
01-97-021 
05-97-005 
05-97-006 
05-97-008 
05-97-014 
05-97-015 
05-97-016 
09-97-001 
09-97-003 
09-97-004 
09-97-006 
09-97-007 
09-97-009 
13-97-001 
13-97-004 


Location 


Portland,  ME  

New  York  Hartwr  

Hudson  River.  New  York  

Boston,  MA 

Jamestown,  Rl  

Delaware  River 

James  River,  Newport  News  Channel 
James  River,  Newport  News  Channel 

Albemarle  Sound.  NC  

Chesapeake  Bay,  VA 

Delaware  River 

Little  Calumet  River 

Illinois  Waten<vay  M.  221.7  to  223.3  .. 

Fox  River 

Little  Calumet  River 

Little  Calumet  River 

Little  Calumet  River 

Longview,  WA  , 

Portland.  OR  


Quarterly  Report 


Houston-Galveston  97-001   

Houston-Galveston  97-002  

Houston-Galveston  MSU  97-001 

LA/Long  Beach  97-001   

Louisville  97-001   

Louisville  97-002  

Miami  97-003  

Miami  97-01 1   

Mobile  97-001   

Morgan  City  97-001   

New  Orleans  96-018 

New  Orleans  97-001  

New  Orleans  97-004 

New  Orleans  97-006  

New  Orleans  97-007  

New  Orleans  97-008  

Pnnce  William  Sound  97-001   ... 

San  Francisco  Bay  97-001   

Southeast  Alaska  97-001  


Location 


Houston,  TX  

Galveston,  TX  

High  Island.  TX  

Berth  1 74.  Los  Angeles  97-001 

Hawesville,  KY   

Louisville,  KY 

Saddleburxjh  Keys,  FL 

Fort  Lauderdale,  FL  

Mobile  Convention  Center  

Lower  Atchafalya  River,  M 
LWR  Mississippi  River,  M. 
LWR  Mississippi  River,  M. 
LWR  Mississippi  River,  M. 
LWR  Mississippi  River,  M. 
LWR  Mississippi  River,  M. 
LWR  Mississippi  River,  M. 

Prince  William  Sound,  AK 

Sacramento-San  Joaquin  Delta,  CA 
Sitka,  AK  


128  to  M.  129 

83  to  M.  95  

94  to  M.  96.6  .. 

94  to  M.  95  

94  to  M.  95  

127  to  M.  129  . 
229  to  M.  236  . 


Type 


Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  ., 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  . 
Safety  Zone  ., 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 


Type 


Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 


Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 


Effective 
date 


1/13/97 
2/14/97 
2JM/97 
2/1 8«7 
3/31/97 
1/24/97 
1/27/97 
2/13/97 
3/14/97 
3/20/97 
3/20/97 

1/3/97 
2/22/97 

3/1/97 
3/21/97 
3/26/97 
3/29/97 
1/21/97 
2/28/97 


Effective 
date 


1/2/97 

3/10/97 

1/17/97 

1/15/97 

3/5«7 

3I&97 

2/8/97 

3/17/97 

2/22/97 

3/17/97 

1/6«7 

1/22/97 

2/1 0«7 

3/16/97 

3/17/97 

3/19/97 

1/10/97 

1/6/97 

3/11/97 


(FR  Doc.  97-15541  Filed  6-12-97;  8:45  am] 

BiUJNQ  CODE  4910-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  MIAMI  96-054] 
RIN2115-AA97 

Safety  Zone;  Fort  Lauderdale,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACmON:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  moving  safety 
zone  around  naval  aircraft  carriers 
transiting  the  waters  of  Port  Everglades. 


Fort  Lauderdale,  Florida.  These 
regulations  are  needed  to  protect  all 
vessels  and  the  public  from  the  safety 
hazards  associated  with  the  arrival  and 
departure  of  naval  aircraft  carriers 
making  port  calls.  During  arrival  and 
departure,  these  types  of  vessels  require 
the  use  of  the  center  channel  in  Port 
Everglades  for  safe  navigation  and  leave 
no  room  for  other  vessels  to  safely  pass. 
Therefore,  these  regulations  are 
necessary  for  the  safety  of  life  on  the 
navigable  waters. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  R.M.  Miles,  Chief.  Port 
Management  and  Response  Department, 
USCG  Marine  Safety  Office  Miami  at 
(305)  535-8700. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
March  7. 1997  (62  FR  10496).  No 
comments  were  received  during  the 
comment  period. 

Discussion  of  Regulations 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  arrival  and 
departure  of  naval  aircraft  carriers  in 
Port  Everglades.  Fort  Lauderdale. 
Florida.  These  moving  safety  zones  are 
necessary  because  of  the  significant 
risks  associated  with  naval  aircraft 
carriers  transiting  the  area  due  to  their 
size,  draft,  and  channel  restrictions. 
Historically,  the  Coast  Guard  has 


UMI 


>;deral  Register  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Rules  and  Regulations  32201 


established  a  moving  safety  zone  eacii 
time  naval  vessels  of  this  class  have 
transited  the  waters  of  Port  Everglades 
both  to  and  firom  a  port  call.  Given  the 
recurring  nature  of  these  port  calls,  and 
the  safety  dangers  associated  with  naval 
aircraft  carriers,  the  Coast  Guard  is 
establishing  a  permanent  moving  safety 
zone  around  these  vessels  during  their 
arrival  and  departure  from  Port 
Everglades,  Fort  Lauderdale,  Florida. 

The  safety  zone  will  be  established  in 
an  area  700  yards  forward,  500  yards 
astern  and  350  yards  on  either  side  of 
naval  aircraft  carriers  entering  or 
departing  Port  Everglades.  The  safety 
zone  will  be  established  for  a  period  of 
approximately  one  and  one  h«ilf  hours 
diuing  the  arrival  and  departure  of  these 
vessels.  The  Coast  Guard  will  assign  a 
patrol  and  issue  a  Broadcast  Notice  to 
Mariners  to  advise  mariners  of  the 
established  safety  zone  in  advance  of 
the  naval  aircraft  carrier's  arrival  and 
departure.  This  safety  zone  will  be 
effective  only  during  the  time  indicated 
in  the  Broadcast  Notice  to  Mariners. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
conclusion  is  based  on  the  limited 
duration  of  the  moving  safety  zone,  the 
extensive  advisories  that  will  be  made 
to  the  affected  maritime  community  and 
the  minimal  restrictions  the  regulations 
will  place  on  vessel  traffic.  These 
regulations  will  be  in  effect  for  a  total 
of  approximately  three  hours  per  port 
call  for  these  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601— 61«),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 


1  nu  i-^,odbi  Lruara  cenifies  under  5 
U.S.C.605  (b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  short  duration  of  the 
disruption  to  regular  navigation. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3512). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implication  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  under  paragraph 
2.B.2.e(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July^9,  1994),  that  this 
proposal  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
is  available  in  the  docket  for  inspection 
or  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Safety  measures. 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  The 
Coast  Guard  amends  Subpart  C  of  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  §  165.711  is  added 
to  read  as  follows: 

§  1 65.711    Safety  Zone:  Port  Everglades, 
Fort  Lauderdale,  FL 

(a)  Regulated  Area.  A  moving  safety 
zone  is  established  in  the  following 
area: 

(1)  The  waters  around  naval  aircraft 
carriers  entering  Port  Everglades  in  an 
area  700  yards  forward,  500  yards  astern 
and  350  yards  on  either  side  of  each 
vessel,  beginning  at  the  Port  Everglades 
Sea  Buoy  in  approximate  position 
26'*05.5'N,  80°04.8'W  and  continuing 


until  the  vessel  is  safely  moored  in 
approximate  position  26°04.9'N, 
80''06.9'W.  All  coordinates  referenced 
use  datum:  NAD  83. 

(2)  The  waters  around  naval  aircraft 
carriers  departing  Port  Everglades  in  an 
area  700  yards  forward,  500  yards  astern 
and  350  yards  on  either  side  of  each 
vessel  b^inning  at  the  Pier  in 
approximate  position  2fi''04.9'N, 
80°06.9'W,  and  continuing  until  the 
stem  passes  the  Port  Everglades  Sea 
Buoy,  in  approximate  position 
26°05.5'N,  80''04.8'W.  Ail  coordinates 
referenced  use  datum:  NAD  83. 

(b)  Regulations.  - 

(1)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port,  Miami,  Florida,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him. 

(2)  Vessels  encountering  emergencies 
which  require  transit  through  the 
moving  safety  zone  should  contact  the 
Coast  Guard  patrol  craft  on  VHP 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol  craft 
may  authorize  a  vessel  to  transit  through 
the  safety  zone  with  a  Coast  Guard 
designated  escort. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  on- 
scene  patrol  personnel.  On-scene  patrol 
personnel  include  commissioned, 
warrant,  or  petty  officers  of  the  U.S. 
Coast  Guard.  Coast  Guard  Auxiliary  and 
local  or  state  officials  may  be  present  to 
inform  vessel  operators  of  this 
regulation  and  other  applicable  laws. 

Dated:  May  9,  1997. 

D.F.  MiUer, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Miami,  FL 

(FR  Doc.  97-15539  Filed  6-12-a7;  8:45  am) 

BIUJNG  COOE  4»10-14-H 


DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC61 

National  Capital  Region  Parks,  Special 
Regulations 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Final  Rule  and  policy  statement. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  revising  existing  regulations  to 
effect  two  caeded  but  unrelated  changes 
to  NPS  regulations  found  at  36  CFR 
7.96.  One  change  deletes  reference  to 
the  John  F.  Kennedy  Center  for  the 
Performing  Arts.  The  need  for  this 
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revision  arose  from  Public  Law  103-279 
which  removed  the  Kennedy  Center 
from  NPS  jurisdiction.  The  other  change 
revises  existing  regulations,  currenUy 
found  at  36  CFR  7.96(k)(2)(v)  and  (vi). 
governing  the  distribution  of  literature 
within  two  park  areas  administered  in 
the  National  Capital  Region.  The  need 
for  these  revisions  arose  from  two  court 
decisions  addressing  literature 
distribution  in  these  areas. 
DATES:  This  rule  becomes  effective  on 
June  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Alley,  Public  Affairs  Officer, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive.  S.W., 
Washington,  D.C.  20242.  Telephone 
202-205-1918.  Richard  G.  Robbins, 
Assistant  Solicitor,  National  Capital 
Region  Peirks,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Washington, 
D.C.  20240.  Telephone  202-208-4338. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Public  Law  103-279,  the 
NPS  no  longer  has  operating 
responsibilities  within  the  John  F. 
Kennedy  Center  for  the  Performing  Arts. 
Accordingly,  the  NPS  finds  it  necessary 
to  revise  existing  regulations,  currently 
found  at  36  CFR  7.96,  to  delete 
references  to  the  Kennedy  Center. 

In  a  matter  unrelated  to  the  Kennedy 
Center,  on  May  22,  1992,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  affirmed  an 
injunction  which  barred  the  NPS's 
enforcement  of  a  portion  of  36  CFR 
7.96(k)(2)(vi).  In  this  civil  action,  the 
court  held  that  the  NPS  prohibition 
against  the  free  distribution  of  literature 
on  the  Constitution  Avenue  and  Henry 
Bacon  Drive  sidewalks  adjacent  to  the 
Vietnam  Veterans  Memorial  was  an 
unconstitutional  abridgement  under  the 
First  Amendment.  Henderson  v.  Lujan, 
964  F.2d  1179  (D.C.  Cir.  1992).  It  is 
necessary,  therefore,  to  revise  the 
regulation  consistent  with  the  court's 
opinion.  While  the  fr'ee  distribution  of 
literature  without  the  aid  of  stands  and 
structures  is  now  allowed  on  these 
sidewalks,  the  NPS  reaffirms  the 
continued  need  to  prohibit 
demonstration,  special  event  and  sales 
activities  in  this  area. 

On  December  15,  1989.  the  U.S. 
District  Court  for  the  District  of 
Columbia  issued  an  order  dismissing  a 
criminal  action  against  a  defendant 
charged  with  a  violation  of  36  CFR 
7.96(k)(2)(v).  This  criminal  action, 
regarding  the  NPS  prohibition  against 
the  free  distribution  of  literature  on  East 
Elxecutive  Avenue,  was  dismissed  as  an 
unconstitutional  abridgment  under  the 


First  Amendment.  United  States  v. 
Fennelly,  726  F.Supp.  871  (D.D.C.  1989). 
It  is  necessary,  therefore,  to  also  revise 
this  regulation  consistent  with  the 
memorandum  opinion  dismissing  the 
criminal  action.  While  the  free 
distribution  of  literature  without  the  aid 
of  stands  or  structiu«s  is  allowed  in  this 
park  area,  the  NPS  reaffirms  the 
continued  need  to  prohibit 
demonstration,  special  event  and  sales 
activities  in  this  area. 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)),  the  NPS  is  promulgating  this 
rule  under  the  "good  cause"  exception 
of  the  Act  from  general  notice  and 
comment  rulemaking.  As  discussed 
above,  the  NPS  believes  this  exception 
is  warranted  because  of  Public  Law 
103-279  and  the  two  recent  court 
decisions  .  This  final  rule  will  not 
impose  any  additional  restrictions  on 
the  public  and  comments  on  this  rule 
are  deemed  uimecessary.  Based  upon 
this  discussion,  the  NPS  finds  pursuant 
to  5  U.S.C.  553(b)iB)  that  it  would  be 
contrary  to  the  public  interest  to  publish 
this  rule  through  general  notice  and 
comment  rulemaking. 

The  NPS  also  believes  that  publishing 
this  final  rule  30  days  prior  to  the  rule 
becoming  effective  would  be 
counterproductive  and  unnecessary  for 
the  reasons  discussed  above.  A  30-day 
delay  in  this  instance  would  be 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  under  the  "good 
cause"  exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  the 
NPS  has  determined  that  this  final 
rulemaking  is  excepted  from  the  30-day 
delay  in  the  effective  date  and  will 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  this  regulation:  Richard  G. 
Robbins  and  Randolph  J.  Myers, 
National  Capital  Parks,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
Washington,  D.C. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  La%v8 

This  rule  is  not  a  significant  rule 
requiring  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  The  Department 
of  the  Interior  has  determined  that  this 


ruie  will  noi  nave  a  significant 
economic  effect  on  a  small  niunber  of 
small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
The  economic  effects  of  this  rulemaking 
are  negligible  in  scope. 

NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state  or  tribal  governments  or 
private  entities. 

NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
enviroiunent.  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it;  or 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it;  or 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
bom  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6.  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Enviromnental  Impact  Statement 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 


ONS, 


PART  7— SPECIAL  B  t  G    .  a 
AREAS  OF  THEN  A -ON  A     p 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.96  is  amended  by 
removing  paragraph  (g)(3)(ii)(B)  and 
redesignating  paragraphs  (g)(3)(ii)(C). 
(g)(3)(ii)(D)  and  (g)(3)(ii)(E)  as 
{g)(3)(ii)(B),  (g)(3)(ii)(C)  and  (g)(3)(ii)(D). 
respectively. 

3.  Section  7.96  is  amended  by 
removing  the  current  diagram  of  the 
Kennedy  Center  found  at  the  end  of 
paragraph  (g). 

4.  Section  7.96  is  amended  by  revising 
paragraphs  (k)(2)(iv),  (k)(2)(v)  and 
(k)(2)(vi)  to  read  as  follows: 


UMI 
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{7.96    Natiorvai  Capital  Area. 
'        *ll     *        *        * 

(2)*   •   • 

(iv)  The  interior  of  all  park  buildings, 
including,  but  not  limited  to,  those 
portions  of  Ford's  Theatre  administered 
by  the  National  Park  Service. 

(v)  The  White  House  Park  area 
boimded  on  the  north  by  H  Street,  NW; 
on  the  south  by  Constitution  Avenue, 
NW;  on  the  west  by  17th  Street,  NW; 
and  on  the  east  by  15th  Street,  NW; 
except  for  Lafayette  Park,  the  White 
House  sidewalk  (the  south  Pennsylvania 
Avenue,  NW  sidewalk  between  East  and 
West  Executive  Avenues)  and  the 
Ellipse;  Provided,  however,  that  the  free 
distribution  of  literature  conducted 
without  the  aid  of  stands  or  structures, 
is  permitted  on  East  Executive  Avenue. 

(vi)  Vietnam  Veterans  Memorial  area 
extending  to  and  bounded  by  the  south 
curb  of  Constitution  Avenue  on  the 
north,  the  east  curb  of  Henry  Bacon 
Drive  on  the  west,  the  north  side  of  the 
north  Reflecting  Pool  walkway  on  the 
south  and  a  line  drawn  perpendicxilar  to 
Constitution  Avenue  two  hundred  (200) 
feet  from  the  east  tip  of  the  memorial 
wall  on  the  east  (this  is  also  a  line 
extended  from  the  east  side  of  the 
western  concrete  border  of  the  steps  to 
the  west  of  the  center  steps  to  the 
Federal  Reserve  Building  extending  to 
the  Reflecting  Pool  walkway);  Provided, 
however,  that  the  free  distribution  of 
literature  conducted  without  the  aid  of 
stands  or  structures,  is  permitted  on  the 
Constitution  Avenue  and  Henry  Bacon 
Drive  sidewalks  adjacent  to  the  Vietnam 
Veterans  Memorial. 
***** 

Dated:  )une  3, 1997. 
WiUiam  Levy, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
(PR  Doc.  97-15551  Filed  6-12-97;  8:45  am] 
BILUNQ  CODE  4310-7IM> 


SATiONAl  ARCH'VtS  AND  RECORDS 
flOMiNIS^RA'iON 

SAO  A  F<ep^Ddivc?  or  '-ep  Schedule 

\":tNCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  NARA  is  revising  its  schedule 
of  fees  for  reproduction  of  records 
created  by  other  Federal  agencies  and 
transferred  to  the  custody  of  the 
Archivist  of  the  United  States;  donated 


historical  materials;  Presidential  records 
and  Presidential  historical  materials 
transferred  to  the  custody  of  the 
Archivist;  and  records  filed  with  the 
OfBce  of  the  Federal  Register.  The  fees 
are  being  changed  to  reflect  current 
costs  of  providing  the  reproductions. 
This  rule  affects  members  of  the  public 
and  Federal  agencies  who  order 
reproductions  from  NARA. 
EFFECTtvf  D4'r    ■   '.    ■  :    ■''■' 
FOR  FURTME.R  INFORMA.I-Uft  uC^'.ACT: 
Nancy  Allard  on  (301)713-7360. 
SUPPLQIBaARY  MFOmATION:  NARA 
published  a  proposed  rule  on  March  31, 
1997  (62  FR  15137)  and  a  correction  to 
that  document  on  April  3,  1997  (62  FR 
15867).  No  comments  were  received 
during  the  60-day  comment  period.  In 
the  proposed  rule,  NARA  announced  its 
intention  to  make  the  new  fees  effective 
on  July  1, 1997,  and  cited  that  date  in 
the  proposed  §  1258.16.  An  effective 
date  of  July  1, 1997,  would  not  provide 
30  days  advance  notice  to  the  public, 
given  the  agency's  inability  to  publish 
the  final  rule  before  June  1,  1997. 
Therefore.  NARA  is  modifying  the 
effective  date  in  §  1258.16  to  provide  the 
30  days  advance  notice.  No  other 
changes  have  been  made  in  this  final 
rule. 

This  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993 ,  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities.  This  rule  is  not  a  major 
rule  for  purposes  of  Congressional 
review  of  regulations  imder  5  U.S.C. 
Chapter  8. 

List  of  Subiects  in  36  CFR  Part  1258 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  Xn  of  title  36,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1258— FEES 

1.  The  authority  citation  for  part  1258 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2116(c). 

2.  Section  1258.2  is  amended  by 
revising  paragraphs  (c)(l)and  (c)(3) 
through  (c)(5),  adding  paragraph 
(c)(6)(v),  and  removing  paragraph  (c)(10) 
to  read  as  follows: 

§1258^    ApplicabUlty. 

***** 

(c)  •  *  * 

(1)  National  Archives  Trust  Fimd 
Board  publications,  including  microfilm 


publications.  Prices  are  available  from 
the  Product  Sales  Section  (NWPS),  700 
Pennsylvania  Ave.,  NW.,  Room  G-9, 
Washington,  DC  20408. 

*        •        •         •        • 

(3)  Motion  picture,  sound  recording, 
and  video  holdings  of  the  National 
Archives  and  Presidential  libraries. 
Information  on  the  availability  of  and 
prices  for  reproduction  of  these 
materials  are  available  from  the  Motion 
Pict\u«,  Sound,  and  Video  Branch 
(NWDNM),  8601  Adelphi  Rd.,  Room 
3340,  College  Park,  MD  20740-6001,  or 
from  the  Presidential  library  which  has 
such  materials  (see  §  1253.3  of  this 
chapter  for  addresses). 

(4)  Electronic  records.  Information  on 
the  availability  of  and  prices  for 
duplication  are  available  from  the 
Center  for  Electronic  Records  (NWRE), 
8601  Adelphi  Rd..  Room  5320,  College 
Park,  MD  20740-6001,  or  from  the 
Presidential  library  which  has  such 
materials  (see  §  1253.3  of  this  chapter 
for  addresses). 

(5)  Still  photography,  including  aerial 
film,  and  oversize  maps  and  draMongs. 
Information  on  the  availability  and 
prices  of  reproductions  of  records  held 
in  the  Still  Pictures  Branch  (NWDNS) 
and  the  Cartographic  and  Architectural 
Branch  (NWDNC),  both  located  at  the 
National  Archives  at  College  Park 
facility,  8601  Adelphi  Rd.,  College  Park. 
MD  20740-6001,  and  in  the  Presidential 
libraries  and  regional  records  services 
fecility  (see  §§  1253.3  and  1253.7  of  this 
chapter  for  addresses)  should  be 
obtained  from  the  unit  which  has  the 
original  records. 

(6)  *  •  * 

(v)  Land  entry  records  (order  form 
NATF  84)— $10. 
***** 

3.  The  introductory  text  of  §  1258.4(f) 
is  revised  to  read: 

§1258.4    Exdustons. 

***** 

(f)  For  records  center  records  only:  * 

***** 

4.  Section  1258.10  is  amended  by 
revising  paragraph  (a)  to  read: 

§1258.10    Mailorders. 

(a)  There  is  a  minimiun  fee  of  $10  per 
order  for  reproductions  which  are  sent 
by  mail  to  the  customer. 


§l25ail.    [Removed] 

5.  Section  1258.11  is  removed. 

6.  Section  1258.12  is  amended  by 
revising  paragraphs  (a)  through  (f), 
removing  paragraph  (g),  and 
redesignating  paragraphs  (h)  and  (i)  as 
paragraphs  (g)  and  (h),  respectively,  to 
read: 


32204  Federal  Register  /  Vol.  62.  No.  114  /  Friday.  June  13,  1997  /  Rules  and  Regulations 


§1258.12    Fee  schedule. 

(a)  Certification:  SIO. 

(b)  Electrostatic  copying:  (1)  Paper-to- 
paper  copies  (up  to  and  including  11  in. 
by  17  in.)  made  by  the  customer  on  a 
NARA  self-service  copier:  $0.10  per 
copy. 

(2)  Paper- to-paper  copies  (up  to  and 
including  11  in.  by  17  in.)  made  by 
NARA  staff: 

(i)  At  a  Presidential  library;  at  a 
regional  records  services  facility;  and, 
when  ordered  on  a  same-day  "cash  and 
carry"  basis,  at  a  Washington,  DC,  area 
facility:  $0.50  per  copy. 

(ii)  All  other  orders  placed  at  a 
Washington,  DC,  area  facility:  $10  for 
the  first  1-20  copies;  $5  for  each 
additional  block  of  up  to  20  copies. 

(3)  Oversized  electrostatic  copies  (per 
linear  foot):  $2.50. 

(4)  Electrostatic  copies  (22  in.  by  34 
in.):  $2.50. 

(5)  Microfilm  or  microfiche  to  paper 
copies  made  by  the  customer  on  a 
NARA  self-service  copier:  $0.25. 

(6)  Microfilm  or  microfiche  to  paper 
copies  made  by  NARA  staff:  $1.75. 

(c)  Microfilm.  (1)  Original  negative 
microRlm  (paper-to-microfilm):  $10  for 
the  first  1-15  images:  $14  for  each 
additional  block  of  up  to  20  pages. 

(2)  Direct  duplicate  copy  of 
accessioned  microfilm:  $34.00  per  roll. 

(3)  Positive  copy  of  accessioned 
microfilm:  $34.00  per  roll. 

(d)  Diazo  microfiche  duplication  (per 
fiche):  S2.\0. 

(e)  Self-service  video  copying  in  the 
Motion  Picture,  Sound  and  Video 
Research  Room:  (1)  Initial  90-min  use  of 
video  copying  station  with  120- minute 
videocassette:  $20. 

(2)  Additional  90-minute  use  of  video 
spying  station  with  no  videocassette: 
$14. 

(3)  Blank  120- minute  VHS 
videocassette:  $6. 

(f)  Self-service  Polaroid  prints:  $9  per 
print. 

7.  Section  1258.16  is  revised  to  read: 
§1258.16    Effective  date. 

The  fees  in  §  1 258. 1 2  are  effective  on 
July  14,  1997. 

Dated:  )une  9.  1997. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
|FR  Doc.  97-15575  Filed  6-12-97;  8:45  am] 
BNJJNO  CODE  7S1S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH104-2a;  FRL-6840-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio  Ozone 
Maintenance  Plan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule;  delay  of  the 
effective  date. 

SUMMARY:  On  May  14,  1997  USEPA 
published  a  direct  final  rule  (62  PR 
26396)  approving,  and  an  accompanying 
proposed  rule  (62  FR  26463)  proposing 
to  approve  a  revision  submitted  on  July 
9,  1996  and  January  31,  1997,  to  the 
ozone  maintenance  plans  for  the 
Dayton-Springfield  Area  (Miami, 
Montgomery,  Clark,  and  Greene 
Counties),  Toledo  Area  (Lucas  and 
Wood  Counties),  Canton  area  (Stark 
County),  Ohio  portion  of  the 
Youngstown- Warren-Sharon  Area 
(Mahoning  and  Trumbell  Counties), 
Columbus  Area  (Franklin,  Delaware, 
and  Licking  Counties),  Cleveland- 
Akron-Lorain  Area  (Ashtabula, 
Cuyahoga,  Lake,  Lorain,  Medina, 
Summit,  Portage,  and  Geauga  Counties), 
Preble  County,  Jefferson  County, 
Columbiana  and  Clinton  Counties.  The 
revision  was  based  on  a  request  from  the 
State  of  Ohio  to  revise  the  federally 
approved  maintenance  plan  for  those 
areas  to  provide  the  state  and  the 
affected  areas  with  greater  flexibility  in 
choosing  the  appropiate  ozone 
contingency  measures  for  each  area  in 
the  event  such  a  measure  is  needed.  The 
USEPA  is  postponing  the  effective  date 
of  this  rule  for  60  days  to  allow  for  a  60 
day  extension  of  the  public  comment 
period.  In  the  proposed  rules  section  of 
this  Federal  Register,  USEPA 
announces  a  60  day  extension  of  the 
public  comment  period  on  these 
maintenance  plans. 

DATES:  The  direct  final  rule  published  at 
62  FR  26396  becomes  effective 
September  12*.  1997  unless  substantive 
written  adverse  comments  not 
previously  addressed  by  the  State  or 
USEPA  are  received  by  August  12, 1997. 
If  the  effective  date  is  further  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulations  Development  Section,  Air 
Programs  Branch  (AR-18),  at  the 
address  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hours  ai  me  luiiowing  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312) 886-6084. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Ozone,  Volatile  organic 
compounds. 

Dated:  June  5,  1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

Therefore  the  effective  date  of  the 
amendment  to  40  CFR  part  52  which 
added  §  52.1885(a)(5),  published  at  62 
FR  26396.  May  14, 1997,  is  delayed 
until  September  12,  1997. 

[FR  Doc.  97-15416  Filed  6-12-97;  8:45  am] 

BILLINQ  CODE  666&-6&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA-076-5022a;  FRL-6841-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Determination  of  Attainment  of  Ozone ' 
Standard  and  Determination  Regarding 
Applicability  of  Certain  Requirements 
in  the  Richmond  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  has  determined  that  the 
Richmond  ozone  nonattainment  area 
has  attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
This  determination  is  based  upon  three 
years  of  ambient  air  monitoring  data  for 
the  years  1993-95  that  demonstrate  that 
the  ozone  NAAQS  has  been  attained  in 
this  area.  EPA  has  also  determined  that 
Richmond  has  continued  to  attain  the 
standard  to  date.  On  the  basis  of  this 
determination,  EPA  is  also  determining 
that  certain  reasonable  further  progress 
and  attainment  demonstration 
requirements,  along  with  certain  other 
related  requirements,  of  Part  D  of  Title 
I  of  the  Clean  Air  Act  are  not  applicable 
to  this  area  as  long  as  this  area 
continues  to  attain  the  ozone  NAAQS. 
DATES:  This  final  rule  is  effective  July 
28,  1997  unless  within  July  14, 1997, 


UMI 
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adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief, 
Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  person 
(listed  below)  at  least  24  hours  before 
the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  U.S.  Envirorunental  Protection 
Agency — Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  or  by  telephone  at:  (215)  566- 
2179.  Questions  may  also  be  sent  via  e- 
mail,  to  the  following  address: 
Cripps.Christopher@epamail.epa.gov 
(Please  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Subpart  2  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  contains  various  air 
quality  planning  and  State 
Implementation  Plan  (SIP)  submission 
requirements  for  ozone  nonattainment 
areas.  EPA  considers  it  is  reasonable  to 
interpret  provisions  regarding 
reasonable  further  progress  (RFP)  and 
attainment  demonstrations,  along  with 
certain  other  related  provisions,  so  as 
not  to  require  SIP  submissions  if  an 
ozone  nonattainment  area  subject  to 
those  requirements  is  monitoring 
attainment  of  the  ozone  standard  (i.e., 
attainment  of  the  NAAQS  demonstrated 
with  three  consecutive  years  of 
complete,  quality  assured  air  quality 
monitoring  data).  As  described  below, 
EPA  has  previously  interpreted  the 
general  provisions  of  subpart  1  of  part 
D  of  Title  I  (sections  171  and  172)  so  as 
not  to  require  the  submission  of  SIP 
revisions  concerning  RFP,  attainment 
demonstrations,  or  contingency 
measures.  As  explained  in  a 
memorandum  dated  May  10, 1995,  firom 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards  to  the 
Re^onal  Air  Division  Directors,  entitled 


"Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard",  EPA 
concludes  that  it  is  appropriate  to 
interpret  the  more  specific  RFP, 
attainment  demonstration  and  related 
provisions  of  subpart  2  in  the  same 
manner. 

First,  with  respect  to  RFP,  section 
171(1)  states  that,  for  purposes  of  part  D 
of  Title  I,  RFP  "means  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  the  Administrator  for  the 
purpose  of  ensuring  attainment  of  the 
applicable  national  ambient  air  quality 
stemdard  by  the  applicable  date."  Thus, 
whether  dealing  with  the  general  RFP 
requirement  of  section  172(c)(2),  or  the 
more  specific  RFP  requirements  of 
subpart  2  for  classified  ozone 
nonattairunent  areas  (such  as  the  15 
percent  plan  requirement  of  section 
182(b)(1)),  the  stated  purpose  of  RFP  is 
to  ensure  attaiimient  by  the  applicable 
attainment  date. '  If  an  area  has  in  fact 
attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  already  been  fulfilled  and  EPA 
concludes  that  the  area  does  not  need  to 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  section  182(b)(1). 

EPA  notes  that  it  took  this  view  with 
respect  to  the  general  RFP  requirement 
of  section  172(c)(2)  in  the  General 
Preamble  for  the  Interpretation  of  Title 
I  of  the  Clean  Air  Act  Amendments  of 
1990  (57  FR  13498  (April  16, 1992)}, 
and  it  is  now  extending  that 
interpretation  to  the  specific  provisions 
of  subpart  2.  In  the  General  Preamble, 
EPA  stated,  in  the  context  of  a 
discussion  of  the  requirements 
applicable  to  the  evaluation  of  requests 
to  redesignate  nonattainment  areas  to 
attainment,  that  the  "requirements  for 
RFP  will  not  apply  in  evaluating  a 
request  for  redesignation  to  attainment 
since,  at  a  minimum,  the  air  quality  data 
for  the  area  must  show  that  the  area  has 
already  attained.  Showing  that  the 
Commonwealth  will  make  RFP  towards 
attainment  will,  therefore,  have  no 
meaning  at  that  point."  (57  FR  at 
13564.)  2 


<  EPA  notes  that  paragraph  (1 )  of  subsection 
182(b)  is  entilled  "Plan  Provisions  for  Reasonable 
Further  Progress"  and  that  subparagraph  (Bj  of 
paragraph  182(c)(2)  is  entitled  "Reasonable  Further 
Progress  Demonstration."  thereby  making  it  clear 
that  both  the  IS  percent  plan  requirement  of  section 
lB2(b)(l)  and  the  3  percent  per  year  requirement  of 
section  182(c)(2)  are  specific  varieties  of  RFP 
requirements. 

'  See  also  "Procedures  for  Processing  Requests  to 
Redestgnate  Areas  to  Attainment."  from  ]oha 


Second,  with  respect  to  the 
attainment  demonstration  requirements 
of  section  182(b)(1),  an  analogous 
rationale  leads  to  the  same  result. 
Section  182(b)(1)  requires  that  the  plan 
provide  for  "such  specific  aimual 
reductions  in  emissions  •   *  *  as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the 
attainment  date  applicable  under  this 
Act."  As  with  the  RFP  requirements,  if 
an  area  has  in  fact  monitored  attainment 
of  the  standard,  EPA  concludes  there  is 
no  need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  This  is 
also  consistent  with  the  interpretation  of 
certain  section  172(c)  requirements 
provided  by  EPA  in  the  General 
Preamble  to  Title  I,  as  EPA  stated  there 
that  no  other  measures  to  provide  for 
attainment  would  be  needed  by  areas 
seeking  redesignation  to  attainment 
since  "attainment  will  have  been 
reached."  (57  FR  at  13564;  see  also 
September  1992  Calcagni  memorandum 
at  page  6.)  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175 A. 

Similar  reasoning  applies  to  the 
contingency  measure  requirements  of 
section  172(c)(9).  EPA  has  previously 
interpreted  the  contingency  measure 
requirement  of  section  172(c)(9)  as  no 
longer  being  applicable  once  an  area  has 
attained  the  standard  since  those 
"contingency  measures  are  directed  at 
ensuring  RFP  and  attainment  by  the 
applicable  date."  (57  FR  at  13564;  see 
also  September  1992  Calcagni 
memorandum  at  page  6.)  Similarly,  as 
the  section  172(c)(9)  contingency 
measures  are  linked  with  the  RFP 
requirements  of  section  182(b)(1),  the 
requirement  no  longer  applies  once  an 
area  has  attained  the  standard. 

EPA  emphasizes  that  the  lack  of  a 
requirement  to  submit  the  SIP  revisions 
discussed  above  exists  only  for  as  long 
as  an  area  designated  nonattairunent 
continues  to  attain  the  standard.  If  EPA 
subsequently  determines  that  such  an 
area  has  violated  the  NAAQS,  the  basis 
for  the  determination  that  the  area  need 
not  make  the  pertinent  SIP  revisions 
would  no  longer  exist.  The  EPA  would 
notify  the  Commonwealth  of  that 
determination  and  would  also  provide 
notice  to  the  public  in  the  Federal 


Calcagni.  Director.  Air  Quality  Management 
Division,  to  Regional  Air  Division  Directors. 
September  4.  1992.  at  page  6  (stating  that  tha 
"requirements  for  reasonable  further  progr***  *   *   * 
will  not  apply  for  redesignations  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(beteioafter  referred  to  as  "September  1992 
r«lr«gni  memorandum"). 
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Register.  Such  a  determination  would 
mean  that  the  area  would  have  to 
address  the  pertinent  SIP  requirements 
within  a  reasonable  amount  of  time, 
which  EPA  would  establish  taking  into 
account  the  individual  circumstances 
surrounding  the  particular  SIP 
submissions  at  issue.  Thus,  a 
determination  that  an  area  need  not 
submit  one  of  the  SIP  submittals 
amounts  to  no  more  than  a  suspension 
of  the  requirement  for  so  long  as  the 
area  continues  to  attain  the  standard. 

The  Commonwealth  must  continue  to 
operate  an  appropriate  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  Part  58,  to  verify  the  attainment 
status  of  the  area.  The  air  quality  data 
relied  upon  to  determine  that  the  area 
is  attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  Part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

The  determinations  that  are  being 
made  by  this  action  are  not  equivalent 
to  the  redesignation  of  the  area  to 
attainment.  Attainment  of  the  ozone 
NAAQS  is  only  one  of  the  criteria  set 
forth  in  section  107(d)(3)(E)  that  must  be 
satisHed  for  an  area  to  be  redesignated 
to  attainment.  To  be  redesignated  the 
Commonwealth  must  submit  and 
receive  full  approval  of  a  redesignation 
request  for  the  area  that  satisfies  all  of 
the  criteria  of  that  section,  including  the 
requirement  of  a  demonstration  that  the 
improvement  in  the  area's  air  quality  is 
due  to  permanent  and  enforceable 
reductions,  that  the  area  has  a  fully- 
approved  SIP  meeting  all  of  the 
applicable  requirements  under  section 
110  and  Part  D,  and  of  a  fully-approved 
maintenance  plan.  On  July  26, 1996  the 
Commonwealth  of  Virginia  submitted  a 
redesignation  request  and  maintenance 
plan  for  the  Richmond  area. 

The  redesignation  request  and 
maintenance  plan  is  the  subject  of  a 
separate  rulemaking  action. 

Furthermore,  the  determinations  of 
this  action  will  not  shield  an  area  from 
future  EPA  action  to  require  emissions 
reductions  from  sources  in  the  area 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  emissions  from  sources  in  the  area 
contribute  significandy  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  other  nonattainment 
areas.  EPA  has  authority  under  sections 
110(a)(2)(A)  and  110(a)(2)(D)  to  require 
such  emission  reductions  as  necessary 
and  appropriate  to  deal  with  transport 
situations. 


n.  Analysis  of  Air  Quality  Data 

EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  AIRS)  for 
the  Richmond  moderate  ozone 
nonattainment  area  in  the 
Commonwealth  of  Virginia  from  1993 
through  the  present  time.  On  the  basis 
of  that  review  EPA  has  concluded  that 
the  area  attained  the  ozone  standard 
during  the  1993-95  period  and 
continues  to  attain  the  standard  through 
the  present  time. 

The  current  design  value  for  the 
Richmond  nonattainment  area, 
computed  using  ozone  monitoring  data 
for  1994  through  1996,  is  116  parts  per 
billion  (ppb).  The  average  annual 
number  of  expected  exceedances  is  0.7 
for  that  same  time  period.  For  the  1993 
to  1995  time  period,  the  average  annual 
number  of  expected  exceedances  was 
1.0,  and  the  corresponding  design  value 
was  124  ppb.  An  area  is  considered  in 
attainment  of  the  standard  if  the  average 
annual  number  of  expected  exceedances 
is  less  than  or  equal  to  1.0.  Thus,  this 
areas  is  no  longer  recording  violations  of 
the  air  quality  standard  for  ozone.  A 
more  detailed  summary  of  the  ozone 
monitoring  data  for  the  area  is  provided 
in  the  Technical  Support  Document 
(TSD)  for  this  action.  A  copy  of  this  TSD 
is  available  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

EPA's  review  of  this  material 
indicates  that  the  Richmond  area 
attained  the  NAAQS  for  ozone  based 
upon  air  quality  monitoring  data  for 
1993  to  1995  and  has  continued  to 
attain  the  standard  to  date.  EPA  is 
making  this  determination  regarding  the 
applicability  of  certain  requirements 
without  prior  proposal.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  EPA  is  proposing 
to  approve  the  SIP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  July  28, 
1997  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  and  all  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 


received,  the  public  is  advised  that  this 
action  will  be  effective  on  July  28,  1997. 

Final  Action 

EPA  has  determined  that  the 
Richmond  ozone  nonattaimnent  area 
has  attained  the  ozone  standard  and 
continues  to  attain  the  standard  at  this 
time.  As  a  consequence  of  this 
determination,  the  requirements  of 
section  182(b)(1)  concerning  the 
submission  of  the  15  percent  plan  and 
ozone  attaiiunent  demonstration  and  the 
requirements  of  section  172(c)(9) 
concerning  contingency  measures  are  no 
longer  applicable  to  the  area  so  long  as 
the  area  does  not  violate  the  ozone 
standard. 

EPA  emphasizes  that  this 
determination  will  be  contingent  upon 
the  continued  monitoring  and 
continued  attainment  and  maintenance 
of  the  ozone  NAAQS  in  the  affected 
area.  When  and  if  a  violation  of  the 
ozone  NAAQS  is  monitored  in  the 
Richmond  nonattainment  areas 
(consistent  with  the  requirements 
contained  in  40  CFR  Part  58  and 
recorded  in  AIRS),  EPA  will  provide 
notice  to  the  public  in  the  Federal 
Register.  Such  a  violation  would  mean 
that  the  area  would  thereafter  have  to 
address  the  requirements  of  section 
182(b)(1)  and  section  172(c)(9)  since  the 
basis  for  the  determination  that  they  do 
not  apply  would  no  longer  exist. 

As  a  consequence  of  the 
determination  that  these  areas  have 
attained  the  NAAQS  and  that  the  RFP 
and  attainment  demonstration 
requirements  of  section  182(b)(1)  do  not 
presently  apply,  the  sanctions  and 
Federal  Implementation  Plan  (FIP) 
clocks  started  by  EPA  on  January  20, 
1994,  for  failure  to  submit  the  RFP  SIP 
required  under  section  182(b)(1)  are 
hereby  stopped  since  the  deficiency  for 
which  the  clocks  were  started  no  longer 
exists. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

/.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 


UMI 
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2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  &t)m  E.O.  12866 
review. 

n.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Today's  determination 
does  not  create  any  new  requirements, 
but  suspends  the  indicated 
requirements.  Therefore,  because  this 
action  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  smedl 
entities  affected. 

UI.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more. 

Under  section  205,  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  EPA  has  determined  that  the 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  does 
not  create  any  new  requirements,  but 
suspends  the  indicated  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

IV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

V.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  August  12, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Administrator's  decision  to  issue 
a  determination  that  the  Richmond  area 
has  attained  the  NAAQS  for  ozone  and 
that  certain  reasonable  further  progress 
and  attainment  demonstration 
requirements,  along  with  certain  other 
related  requirements,  of  Part  D  of  Title 
I  of  the  Clean  Air  Act  are  not  applicable 
to  this  area  as  long  as  this  area 
continues  to  attain  the  ozone  NAAQS 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)  (A)- 
(K)  and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFRPart  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Dated:  )une  5.  1997. 
W.  Michael  McCabe, 

Regional  Administrator,  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 
PART52— (-"^^^^ED] 

1.  The  authority. citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2428  is  added  to  read  as 
follows: 

§  52.2428    Control  Strategy:  Cart>on 
monoxtde  and  ozone. 

Determination — EPA  has  determined 
that,  as  of  July  28,  1997,  the  Richmond 


ozone  nonattainment  area,  which 
consists  of  the  counties  of  Charles  City, 
Chesterfield,  Hanover  and  Hemico,  and 
of  the  cities  of  Richmond,  Colonial 
Heights  and  Hopewell,  has  attained  the 
ozone  standard  and  that  the  reasonable 
further  progress  and  attainment 
demonstration  requirements  of  section 
182(b)(1)  and  related  requirements  of 
section  172(c)(9)  of  the  Clean  Air  Act  do 
not  apply  to  this  area  for  so  long  as  the 
Richmond  ozone  nonattaiiunent  area 
does  not  monitor  any  violations  of  the 
ozone  standard.  If  a  violation  of  the 
ozone  NAAQS  is  monitored  in  the 
Richmond  ozone  nonattainment  area, 
these  determinations  shall  no  longer 
apply. 

[FR  Doc.  97-15567  Filed  6-12-97;  8:45  am] 
BIUJN0C006  a8ao-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-5831-91 

Flhal  Rule  Making  Findings  of  Failure 
To  Submit  Required  State 
Implementation  Plan:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  in 
making  a  finding,  pursuant  to  sections 
179(a)(1)  and  llO(k)  of  the  Clean  Air  Act 
(CAA  or  Act),  as  amended  in  1990  (Pub. 
L.  No.  101-549,  Novembe.  15,  1990),  42 
U.S.C.  7509(a)(1)  and  7410,  for  the  state 
of  Oregon.  The  EPA  has  determined  that 
Oregon  has  failed  to  submit  a  state 
implementation  plan  (SIP)  for 
particulate  matter  less  than  or  equal  to 
10  microns  (PM-10)  as  required  imder 
the  provisions  in  the  Act  for  the 
Medford-Ashland  nonattainment  area. 
This  rule  addresses  the  requirement 
under  section  189(a)(2)(A)  of  the  Act 
that  each  state  shall  submit  the  SIP 
required  under  section  189(a)(1)  within 
one  year  of  the  date  of  the  enactment  of 
the  Clean  Air  Act  Amendments  of  1990 
(Le.;  by  November  15,  1991)  for  areas 
designated  nonattaiiunent  for  PM-10 
under  section  107(d)(4).  Other 
provisions  required  under  section 
189(a)(1)(A)  were  due  at  a  later  date 
(i.e.,  provisions  relating  to  new  source 
review). 

This  action  triggers  the  18-month  time 
clock  for  mandatory  application  of 
sanctions  in  the  Medford-Ashland  PM- 
10  nonattainment  area  under  the  Act. 
This  action  is  consistent  with  the  CAA 
mechanism  for  assuring  SIP  submission. 
EFFECTIVE  DATE:  June  13, 1997. 
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ADDRESSES:  Copies  of  the  state's  request 
and  other  information  supporting  this 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  Office  of  Air 
Quality  (OAQ-107).  1200  Sixth  Avenue. 
Seattle.  Washington  98101;  EPA  Oregon 
Operations  Office.  811  SW  Sixth 
Avenue,  Third  Floor,  Portland,  Oregon 
97204;  and  the  Oregon  Department  of 
Environmental  Quality,  811  SW  Sixth 
Avenue.  E*ortland,  Oregon  97204-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rindy  Ramos,  EPA,  Office  of  Air  Quality 
{OAQ-107),  1200  Sixth  Avenue,  Seattle. 
Washington  98101,  (206)  553-6510. 

SUPPfcEMENTARY  INFORMATION: 

I.  Background 

A.  SIP  Elements  Due  November  15,  1991 

The  area  within  the  Medford- 
Ashland,  Oregon,  Air  Quality 
Maintenance  Area  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  Sections  107(d)(4)(B) 
and  188(a)  of  the  CAA,  upon  enactment 
of  the  Clean  Air  Act  Amendments 
(CAA.\)  of  1990.'  See  56  FR  56694 
(November  6,  1991)  and  40  CFR  81.338. 

The  air  quality  planning  requirements 
for  moderate  PM-10  nonattainment 
areas  are  set  out  in  Subparts  1  and  4  of 
Title  I  of  the  Act.^  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act, 
including  those  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  The  General  Preamble  provides 
a  detailed  discussion  of  EPA's 
interpretation  of  the  Title  1 
requirements. 

Those  states  containing  initial 
moderate  PM-10  nonattaiiunent  areas 
(those  areas  designated  nonattainment 
under  Section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15,  1991: 

1.  Provisions  to  assure  that 
Reasonably  Available  Control  Measures 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L  No. 
101-549.  104  Sut.  2399.  References  herein  are  to 
the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  Sections  7401 .  el  seq. 

2  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally,  and  Subpart  4 
contains  provisioiu  specifically  applicable  to  PM- 
10  nonattainment  areas.  At  times.  Subpart  1  and 
Subpart  4  overlap  or  may  conflict.  EPA  has 
attempted  to  clarify  the  relationship  among  these 
provisions  in  the  "General  Preamble"  and,  as 
appropriate,  in  today's  notice  and  supporting 
information. 


(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  Reasonably  Available 
Control  Technology)  shall  be 
implemented  no  later  than  December 
10. 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  Reasonable  Further 
Progress  (RFP)  toward  attainment  by 
December  31,  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  Sections  172(c), 
188,  and  189of  the  Act. 

States  with  initial  moderate  PM-10 
nonattainment  areas  were  required  to: 
(1)  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  Section 
189(a));  and  (2)  submit  contingency 
measures  by  November  15,  1993,  which 
were  to  become  effective  without  further 
action  by  the  state  or  EPA,  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline  (see  Section  172(c)(9) 
and  57  FR  13543-13544).  Oregon  has 
made  submittals  in  response  to  both  of 
the  above  described  requirements.  EPA 
intends  to  address  the  submittal 
containing  the  new  source'review 
permit  program  in  a  separate  action. 

B.  State  Withdrawal  of  November  15, 
1991.  SIP 

On  November  15. 1991,  to  address  the 
CAAA  of  1990.  Oregon  submitted  a  PM- 
10  nonattainment  area  SIP  for  the 
Medford-Ashland  PM-10  nonattainment 
area.  EPA  determined  the  submittal  to 
be  complete  on  April  10,  1992. 
However,  because  of  various  problems 
with  the  submittal  that  EPA  and  the 
state  were  working  to  resolve,  EPA  had, 
to  date,  not  taken  formal  action  on  the 
nonattainment  area  attainment  plan. 

On  January  6. 1997.  EPA  received  a 
notification  from  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  that  it  was  withdrawing  the 
Medford-Ashland  PM-10  SIP.  The  state 


requested  that  the  attainment  plan  be 
withdrawn  effective  immediately. 

As  indicated  in  its  January  6.  1997, 
letter,  ODEQ  intends  to  re-submit  a 
revised  attainment  plan,  a  complete 
maintenance  plan,  and  a  request  to 
redesignate  the  area  to  attainment  by 
March  1998.  EPA  notes  that  significant 
improvement  has  been  made  in  air 
quality  in  the  Medford-Ashland  PM-10 
nonattainment  area.  Based  on  current 
air  quality  data,  the  area  has  attained  the 
annual  and  24-hour  PM-10  NAAQS  at 
the  area's  ambient  monitoring  sites. 
However,  the  area  lacks  a  technical 
demonstration  indicating  attainment  of 
the  NAAQS  throughout  the  airshed  as 
required  under  the  CAA. 

C.  Finding  of  Failure  To  Submit 

The  1990  Amendments  establish 
specific  consequences  if  EPA  finds  that 
a  state  has  failed  to  meet  certain 
requirements  of  the  CAA.  Of  particular 
relevance  here  is  section  179(a)(1)  of  the 
CAA,  the  mandatory  sanctions 
provision.  Section  179(a)  sets  forth  four 
findings  that  form  the  basis  for 
application  of  a  sanction.  The  first 
finding,  that  a  state  has  failed  to  submit 
a  plan  or  one  or  more  elements  of  a  plan 
required  under  the  CAA,  is  the  finding 
relevant  to  this  rulemaking. 

Due  to  the  withdrawal  by  the  state  of 
the  Medford-Ashland  PM-10  attainment 
plan,  the  statutory  requirement  to 
submit  such  a  plan  for  the  area  is  no 
longer  satisfied.  Therefore,  EPA  finds 
that  the  state  of  Oregon  has  failed  to 
make  a  SIP  submission  for  the  Medford- 
Ashland  PM-10  nonattainment  area  as 
required  pursuant  to  section 
189(a)(2)(A)  of  the  CAA. 

If  the  state  does  not  correct  this 
deficiency,  i.e.,  by  submitting  a 
complete  plan  as  required  by  the  Act, 
within  18  months  of  the  effective  date 
of  today's  rulemaking,  pursuant  to 
section  179(a)  of  the  CAA  and  40  CFR 
52.31,  the  offset  sanction  identified  in 
section  179(b)  of  the  CAA  will  be 
applied  in  the  Medford-Ashland  PM-10 
nonattainment  area.  If  the  state  still  has 
not  made  a  complete  submission  6 
months  after  the  offset  sanction  is 
imposed,  then  the  highway  funding 
sanction  will  apply  in  the  affected  area, 
in  accordance  with  40  CFR  52.31.  In 
addition,  section  110(c)  of  the  Act 
provides  that  EPA  promulgate  a  federal 
implementation  plan  (FIP)  no  later  than 
two  years  after  a  finding  under  section 
179(a)  if  prior  to  that  time  the  EPA  has 
not  approved  the  submission  correcting 
the  deficiency. 

The  18-month  clock  will  stop  and  the 
sanctions  will  not  take  effect  if,  within 
18  months  after  the  date  of  the  finding, 
EPA  finds  that  the  state  has  made  a 
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complete  submittal  as  to  each  of  the  SIP 
elements  for  which  these  findings  are 
made.  In  addition,  EPA  will  not 
promulgate  a  FIP  if  the  state  majces  the 
required  SIP  submittal  and  EPA  takes 
final  action  to  approve  the  submittal 
within  two  years  of  EPA's  finding. 

n.  Final  Action 

A.  Ruie 

Today,  EPA  is  making  a  finding  of 
failiu^  to  submit  an  attainment  plan  for 
the  Medford-Ashland,  Oregon,  PM-10 
nonattainment  area.  Specifically,  EPA  is 
making  a  finding  that  Oregon  has  not 
submitted  a  plan  satisfying  the 
requirement  under  section  189(a)(2){A) 
of  the  Act.  This  section  requires  that 
each  state  submit  a  plan  that  includes 
certain  provisions  required  under 
section  189(a)(1)  within  one  year  of  the 
date  of  enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (i.e.,  by  November 
15, 1991)  for  areas  designated 
nonattainment  for  PM-10  under  section 
107(d)(4).  Other  provisions  required 
under  section  189(a)(1)(A)  were  due  at 
a  later  date  (i.e.,  provisions  relating  to 
new  source  review).  See  section 
189(a)(2)(A). 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

The  Administrative  Procedures  Act 
(APA)  applies  to  this  rulemaking  action. 
Under  the  APA.  5  U.S.C.  553(d)(3). 
agency  rulemaking  may  take  effect 
sooner  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  if 
the  agency  has  good  cause  to  mandate 
an  earlier  effective  date.  Today's  action 
concerns  a  SIP  submission  that  is 
already  overdue.  On  February  11,  1997, 
EPA  notified  the  state  that  EPA  was 
considering  the  action  it  is  taking  today. 
Consequently,  the  state  has  been  on 
notice  for  some  time  that  today's  action 
was  pending.  In  addition,  today's  action 
simply  starts  a  "clock"  that  will  not 
result  in  sanctions  against  the  state  for 
18  months,  and  that  the  state  may  "turn 
off"  through  the  submission  of  a 
complete  SIP  submittal.  These  reasons 
support  establishing  an  effective  date 
that  is  earlier  than  30  days  after  the  date 
of  publication.  Th'erefore,  today's  action 
will  be  effective  June  13. 1997. 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  rule  is  a  final  agency  action,  but 
is  not  subject  to  the  notice-and- 
comment  requirements  of  the  APA.  5 
U.S.C.  553(b).  EPA  believes  that, 
because  of  the  limited  time  provided  to 
make  findings  of  failure  to  submit  and 
findings  of  incompleteness  regarding 
SIP  submissions  or  elements  of  SIP 


submission  requirements.  Congress  did 
not- intend  such  findings  to  be  subject  to 
notice-and-comment  rulemaking. 
However,  to  the  extent  such  findings  are 
subject  to  notice-emd-comment 
rulemaking,  EPA  invokes  the  good  cause 
exception  pursuant  to  the  APA.  5  U.S.C. 
553(b)(3)(B).  Notice-and-comment  are 
unnecessary  because  no  EPA  judgment 
is  involved  in  making  a  nonsubstantive 
finding  of  failure  to  submit  elements  of 
SIP  submissions  required  by  the  Clean 
Air  Act.  Furthermore,  providing  notice- 
and-comment  would  be  impracticable 
because  of  the  limited  time  provided 
under  the  statute  for  making  such 
determinations.  Finally,  notice-and- 
comment  would  be  contrary  to  the 
public  interest  because  it  would  divert 
agency  resources  from  the  critical 
substantive  review  of  complete  SIPs. 
See  58  FR  51270.  51272,  n.l7  (Oct.  1, 
1993);  59  FR  39832,  39853  (Aug.  4, 
1994). 

ni.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

B.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  maybe  significantly 
or  uniquely  impacted  on  by  the  rule. 

EPA  has  determined  that  today's 
action  is  not  a  Federal  mandate.  The 
various  CAA  provisions  discussed  in 
this  rule  require  the  state  to  submit  SIPs. 
This  rule  merely  provides  a  finding  that 
the  state  did  not  meet  those 
requirements.  This  rule  does  not,  by 
itself,  require  any  particular  action  by 
the  state,  local,  or  tribal  government;  or 
by  the  private  sector. 

For  the  same  reasons,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  mi^t 
significantly  or  uniquely  affect  small 
govenunents. 


C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  of  any  rule 
subject  to  the  notice-and-comment 
rulemaking  requirements.  Because  this 
action  is  exempt  from  such 
requirements  as  described  above,  it  is 
not  subject  to  the  RFA. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule  '  as 
defined  by  5  U.S.C.  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  fi|ed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  12. 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  CAA 
section  307(b)(2),  42  U.S.C.  7607(b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 

Dated:  May  8. 1997. 
Chock  Clarke. 
Regional  Administrator. 
[FR  Doc.  97-15566  Filed  6-12-97;  8.45  am] 
SaUNG  CODE  6e«>-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-5839-21 

RIN2060-AH07 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Prom 
Secondary  Lead  Smelting 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Direct  final  rule:  Amendments 
to  rule. 

summary:  This  action  amends  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  secondary  lead 
smelters.  Changes  to  the  NESHAP  are 
being  made  to  address  comments 
received  in  petitions  to  reconsider  sent 
to  the  EPA  following  promulgation  of 
the  final  rule.  These  changes  affect 
several  aspects  of  the  final  rule 
including  applicability  of  the  THC  limit 
for  collocated  blast  and  reverberatory 
furnaces,  minimum  baghouse  standard 
operating  procedure  (SOP) 
requirements,  and  bag  leak  detection 
system  specifications  and  requirements. 
Several  minor  changes  are  also  being 
made  to  clarify  the  intent  of  the  rule. 
The  EPA  is  making  these  amendments 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  significant  adverse 
comments. 

The  EPA  is  also  proposing  these 
amendments  in  the  Proposed  Rules 
Section  of  this  Federal  Register.  If  no 
significant  adverse  comments  are 
received  in  response  to  this  direct  final 
rule,  no  further  action  is  contemplated 
in  relation  to  the  proposal.  If  the  EPA 
receives  significant  adverse  comments, 
the  direct  final  rule  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  the  proposal.  Any  parties 
interested  in  commenting  on  the 
amendments  should  do  so  at  this  time. 
DATES:  Effective  Date.  This  action  will 
be  effective  August  4,  1997  unless 
significant  adverse  comments  on  this 
action  are  received  by  July  14, 1997.  If 
significant  adverse  comments  are 
received,  the  EPA  will  withdraw  this 
Direct  Final  rule  and  will  publish  timely 
notice  of  the  withdrawal  inthe  Federal 
Register,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule. 

Judicial  Review.  Under  section 
307(bKl}  of  the  Act,  judicial  review  of 
a  NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

AOOKSSES:  Docket.  Docket  No.  A-g2- 
43,  containing  information  considered 


by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street,  SW., 
Washington,  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (groimd  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

Comments.  Written  comments  should 
be  submitted  to:  Docket  A-92-43,  U.S. 
EPA,  Air  &  Radiation  Docket  & 
Information  Center.  401  M.  Street,  S.W., 
Room  1500,  Washington,  DC.  20460. 
ron  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  (919)  541-2364. 

SUPPLEMENTARY  INFORMATKM: 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 
Q.  Suaimary 

A.  Summary  of  Promulgated  Standards 

B.  Summary  of  Changes  Made  Since 

Promulgation 

C.  Summary  of  Environmental,  Energy, 

Health,  Cost,  and  Economic  Impacts 
m.  Public  Participation 

IV.  Significant  Public  Comments  and 
Responses 

A.  Dennition  of  Collocated  Blast  Furnace  and 

Reverberatory  Furnaces 

B.  Test  Methods  for  Determining  Hood  Face 

and  Doorway  Air  Velocities 

C.  Minimiun  Baghouse  SOP  Requirements 

D.  Bag  Leak  Detection  System  Specifications 

and  Requirements 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Unfunded  Mandates  Act 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Submission  to  Congress  and  the  General 

Accounting  Office 

I.  Background 

The  NESHAP  for  secondary  lead 
smelting  (40  CFR  part  63.  subpart  X) 
was  proposed  in  the  Federal  Register  on 
June  9, 1994  (59  FR  29750).  The  EPA 
received  31  letters  commenting  on  the 
proposed  rvde  and  proposed  area  source 
listing.  After  considering  fully  the 
comments  received,  the  EPA 
promulgated  this  NESHAP  in  the 
Federal  Register  on  June  23, 1995  (60 
FR  32587). 

The  final  nde  establishes  emission 
limits  for  lead,  as  a  surrogate  for  all 
metallic  Hazardous  Air  Pollutants 


(HAP),  from  smelting  furnaces,  refining 
kettles,  agglomerating  furnaces,  dryers, 
and  fugitive  dust  sources  at  secondary 
lead  smelters.  The  final  rule  also 
establishes  emission  limits  for  total 
hydrocarbons  (THC),  as  a  surrogate  for 
HAP  orgemics,  from  smelting  furnaces. 
Work  practice  standards  (i.e.,  minimum 
hood  fece  velocities,  and  building 
enclosures)  were  specified  for  the 
capture  and  control  of  process  fugitive 
sources  including  furnace  charging 
equipment  and  tapping  locations, 
refining  kettles,  driers,  and 
agglomerating  furnace  vents  and  taps. 
The  final  rule  also  requires  smelters  to 
develop  site  specific  Standard  Operating 
Procedures  (SOP)  manuals  for  fugitive 
dust  control  and  baghouse  operation 
and  maintenance.  Minimum  SOP 
requirements  were  specified  in  the  rule. 

Following  publication  of  the  final 
rule,  the  EPA  received  three  petitions 
for  reconsideration  pursuant  to  section 
307(d)(7)(B)  of  the  act  from  secondary 
lead  smelter  owners  and  operators,  and 
the  Association  of  Battery  Recyclers,  an 
industry  trade  association  that 
represents  the  majority  of  the  secondary 
lead  smelters  in  the  United  States. 

The  petitioners  had  subsantive 
objections  to  several  technical 
requirements  in  the  final  rule  that  were 
not  included  in  the  proposal.  The  EPA 
has  determined  that  several  of  the 
objections  contained  in  the  petitions, 
though  not  dealing  with  critical  parts  of 
the  rule,  are  properly  founded  and  that 
the  rule  should  be  revised.  The  EPA 
extended  the  compliance  and  SOP 
submittal  dates  by  six  months,  in  order 
to  allow  affected  sources  time  to  address 
the  changes  being  made  in  this  action. 
The  extension  was  published  in  the 
Federal  Register  on  December  12,  1996 
(60  FR  65334).  The  EPA  is  making 
further  amendments  in  this  document. 

n.  Summary 

A.  Summary  of  Promulgated  Standards 

The  promulgated  rule,  as  amended, 
establishes  standards  to  limit  HAP 
emissions  from  smelting  furnaces, 
refining  kettles,  agglomerating  furnaces, 
dryers,  and  fugitive  dust  sources  at  both 
major  source  and  area  source  secondary 
lead  smelters.  The  promulgated  rule 
does  not  apply  to  primary  lead  smelters, 
lead  refiners,  or  lead  remelters. 

1.  Process  Emission  Sources 

Owners  and  operators  of  all  smelting 
furnace  types  must  limit  lead  compound 
emissions,  which  is  a  surrogate  for  all 
metal  HAP,  to  no  more  than  2.0 
milligrams  per  dry  standard  cubic  meter 
(mg/dscm;  0.00087  grains  per  dry 
standard  cubic  foot  (gr/dscf)).  Owners 


UMI 


Federal  Register  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Rules  and  Regulations  32211 


and  operators  must  limit  THC 
emi.ssions,  which  is  a  surrogate  for  all 
organic  HAP's,  to  varying  levels 
depending  on  the  smelting  furnace  type. 
No  THC  limits  apply  to  reverberatory, 
rotary,  and  electric  furnaces  not 
collocated  with  blast  furnaces. 

Owners  and  operators  of  collocated 
blast  furnaces  and  reverberatory 
furnaces  must  comply  with  a  THC  limit 
of  20  parts  per  million  by  voliune 
(ppmv)  as  propane  at  4  percent  carbon 
dioxide  (CO2)  when  both  furnaces  are 
operating.  Less  stringent  limits  apply 
when  the  reverberatory  furnace  is  not 
operating.  When  the  reverberatory 
furnace  is  not  operating,  new  blast 
furnaces  collocated  with  reverberatory 
furnaces  must  comply  with  a  THC  limit 
of  70  ppmv,  and  existing  blast  furnaces 
must  comply  with  a  THC  limit  of  360 
ppmv.  For  the  piupose  of  this  rule,  a 
collocated  blast  furnace  and 
reverberatory  furnace  is  defined  as 
operation  at  the  same  site  of  a 
reverberatory  furnace  and  a  blast 
furnace  with  the  volumetric  flow  rate 
discharged  from  the  reverberatory 
furnaces  being  at  least  equal  to  that 
discharaed  from  the  blast  furnaces. 

The  TrtC  standard  for  a  collocated 
blast  furnace  and  reverberatory  furnace 
is  bas'ed  on  commingling  the  high- 
volume,  high-temperature 
(approximately  1000  "C)  reverberatory 
exhaust  with  the  low-voliune,  low- 
temperature  (approximately  100  "^j 
blast  furnace  exhaust  to  incinerate  the 
organic  HAP  in  the  blast  furnace 
exhaust  Organics  are  further  reduced  in 
a  typical  collocated  blast  furnace  and 
reverberatory  configuration  since  the 
reverberatory  furnace  processes  the 
majority  of  tiie  broken  battery  materials 
while  the  blast  furnace  processes 
reverberatory  slag  and  only  small 
amounts  of  broken  batteries. 

Owners  and  operators  of  new  blast 
furnaces  not  collocated  with  a 
reverberatory  furnace  (as  defined  above) 
must  comply  with  a  THC  limit  of  70 
ppmv.  Existing  blast  furnaces  not 
collocated  with  a  reverberatory  furnace 
must  comply  with  a  THC  limit  of  360 
ppmv.  The  THC  emissions  ftxjm  each 
blast  furnace  charging  chute  at  all 
smelters  with  blast  furnaces  shall  not 
exceed  0.20  kilograms  per  hour  (kg/hr; 
0.44  pounds  per  hour  (Ib/hr)). 

Table  2  in  the  attached  regulatory  text 
summarizes  the  emission  limits  for 
smelting  furnace  process  sources. 

2.  Process  Fugitive  Emission  Sources 

Owners  and  operators  must  comply 
with  either  of  two  process  fugitive 
emission  control  options  Each  process 
fugitive  emission  source  must  be 
controlled  either  by  an  enclosure-type 


hood  that  is  ventilated  to  a  control 
device  or  must  be  fully  enclosed  within 
a  total  enclosure  that  is  ventilated  to  a 
control  device.  Lead  compound 
emissions,  as  a  surrogate  for  all  metal 
fL\P'8,  from  each  hood  or  building 
control  device  are  limited  to  2.0  mg/ 
dscm  (0.00087  gr/dscf). 

Refining  kettle  enclosure  hoods  must 
have  a  minimum  air  velocity  into  all 
hood  openings  (i.e.,  face  velocity)  of  75 
meters  per  minute  (m/min;  250  feet  per 
minute  (fpm)),  and  the  enclosure  hoods 
over  drying  kiln  transition  pieces  must 
have  a  minimum  face  velocity  of  110  m/ 
min  (350  fpm).  All  other  process 
fugitive  emission  sources  (charging 
points,  lead  and  slag  taps,  and 
agglomerating  furnaces)  with  an 
enclosure  hood  must  have  a  minimum 
face  velocity  of  90  m/min  (300  fpm).  If 
a  ventilated  building  is  used  to  control 
process  fugitive  sources,  then  it  must  be 
ventilated  at  such  a  rate  as  to  maintain 
a  lower  than  eunbient  pressure  within 
the  building,  ensiuing  that  a  in-draft 
will  exist  at  all  doors  and  other 
openings. 

Table  3  in  the  attached  regulatory  text 
summarizes  the  requirements  for 
process  fugitive  emission  sources. 

3.  Fugitive  Dust  Sources 

Fugitive  dust  emissions  must  be 
controlled  by  the  measures  specified  in 
a  standard  operating  procedures  (SOP) 
manual.  The  SOP  must  be  developed  by 
the  owner  or  operator  of  each  smelter 
and  submitted  to  the  Administrator  for 
approval.  The  SOP  must  describe  the 
measures  that  will  be  used  to  control 
fugitive  dust  emissions  &om  plant 
roadways;  the  battery  breaking  area;  the 
furnace,  refining,  and  casting  areas;  and 
the  materials  storage  and  handling 
areas.  Acceptable  control  measures 
include  either  a  total  enclosure  of  the 
fugitive  dust  source  and  ventilation  of 
the  enclosure  to  a  control  device,  or  a 
combination  of  partial  enclosures,  wet 
suppression,  and  pavement  cleaning. 
Lead  compound  emissions,  as  a 
surrogate  for  all  metal  HAP's,  from 
enclosure  control  devices  must  be 
limited  to  2.0  mg/dscm  (0.00087  gr/ 
dscf). 

4.  Compliance  Dates 

Compliance  for  existing  sources  must 
be  achieved  no  later  than  December  23, 
1997,  or  upon  startup  for  new  or 
reconstructed  sources. 

5.  Compliance  Test  Methods 

Compliance  with  the  emission  limits 
for  lead  compounds  shall  be  determined 
according  to  EPA  Reference  Method  12 
(40  CFR  part  60,  appendix  A).  EPA 
Reference  Method  9  is  not  required  for 


determining  compliance  with  the 
emission  limits  for  lead  compounds. 
Compliance  with  the  THC  emission 
limits  shall  be  determined  according  to 
EPA  Reference  Method  25A  (40  CFR 
part  60,  appendix  A).  Concentrations  of 
THC  shall  be  reported  in  ppmv,  as 
propane,  corrected  to  4  percent  COj  to 
correct  for  dilution.  Sampling  point 
locations  shall  be  determined  according 
to  EPA  Reference  Method  1 ,  and  stack 
gas  conditions  shall  be  determined,  as 
appropriate,  according  to  EPA  Reference 
Methods  2,  3,  3B,  and  4  (40  CFR  part  60, 
appendix  A). 

6.  Monitoring  Requirements 

The  rule  requires  an  initial  lead 
compoimd  emission  test  for  all  subject 
control  devices  to  demonstrate 
compliance  with  the  lead  compound 
emission  standards.  In  addition,  the  rule 
requires  annual  compliance  testing  for 
devices  controlling  process  and  process 
fugitive  emission  sources.  All  owners 
and  operators  must  also  prepare  SOP 
manuals  for  the  systematic  inspection 
and  maintenance  of  all  bagbouses,  and 
install  and  operate  bag  leak  detection 
systems.  Where  required,  a  single 
bagleak  detector  may  be  used  to  monitor 
a  common  stack  serving  multiple 
baghouses.  Each  manual  shall  also 
include  provisions  for  the  diagnosis  of 
problems  and  a  corrective  action  plan. 
Plans  for  corrective  action  must 
prescribe  procedures  to  be  followed 
whenever  an  alarm  is  triggered. 

Compliance  with  the  "mC  emission 
standards  (except  that  for  blast  furnace 
charging)  will  require  monitoring  either 
afterburner  or  incinerator  temperature 
or  THC  concentration.  The  THC 
emission  limit  includes  a  carbon 
dioxide  correction  factor  which 
accounts  for  dilution  (e.g.,  combining 
non-process  streams,  and  tempering  air). 
As  such,  the  THC  monitor  may  be 
placed  anywhere  down  stream  of  any 
organic  HAP  control  devices  (e.g.,  after 
the  baghouse).  Only  an  initial 
compliance  test  is  required  for  blast 
furnace  charging. 

7.  Notification  Requirements 

The  owner  or  operator  will  be 
required  to  comply  with  the  notification 
requirements  in  the  General  Provisions 
to  part  63  (40  CFR  part  60.  sulipart  A). 
In  addition,  owners  and  operators  will 
be  required  to  submit  the  fugitive  dust 
control  SOP  and  the  baghouse  SOP  to 
the  Administrator  for  review  and 
approval. 

8.  Recordkeeping  and  Reporting 
Requirements 

Owners  and  operators  will  be 
required  to  comply  with  the 
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recordkeeping  and  reporting 
requirements  in  the  General  Provisions 
to  part  63  (40  CFR  part  60,  subpart  A). 
In  addition,  the  owners  and  operators 
will  be  required  to  maintain  records 
demonstrating  that  they  have 
implemented  the  requirements  of  the 
higitive  dust  control  SOP  and  the 
baghouse  SOP,  including  records  of  all 
bag  leak  detection  system  alarms  and 
corrective  actions. 

B.  Summary  of  Changes  Made  Since 
Promulgation 

The  EPA  has  made  several  changes  to 
the  promulgated  rule  based  on 
comments  contained  in  the  petitions  for 
reconsideration.  A  summary  of  the 
changes  is  presented  below.  Additional 
discussion  of  the  changes  and  the 
rationale  for  these  changes  is  presented 
in  section  II-C  of  this  preamble. 

1.  Definitions 

Several  definitions  were  revised  or 
added  to  resolve  issues  and  clarify  the 
intent  of  the  rule.  The  definition  of  a  bag 
leak  detection  system  was  revised  to 
specifically  not  exclude  devices  that 
operate  on  the  principle  of  light 
transmittance.  Bag  leak  detection 
systems  still  must  meet  the 
specifications  outlined  in  §  63.548(e). 

A  definition  of  collocated  blast 
furnace  and  reverberatory  furnace  was 
added.  The  new  definition  is  based,  in 
part,  on  the  relative  exhaust  rate  for  the 
blast  furnace  compared  to  the 
reverberatory  furnace.  This  definition 
was  added  in  response  to  comments 
from  two  smelters  where  the  blast 
furnace  exhaust  was  substantially 
higher  than  the  reverberatory  furnace 
maiung  commingling  infeaf  ible. 

The  definitions  of  secondary  lead 
smelter  and  smelting  were  revised  and 
a  definition  of  lead  alloy  was  added  to 
clarify  that  solder  reclamation 
operations  are  not  subject  to  the  rule. 

The  definitions  of  partial  and  total 
enclosure  were  revised  to  clarify  the 
intent  of  the  rule.  A  definition  of  a  high 
efficiency  particulate  air  (HEPA)  filter 
was  added  for  completeness. 

2.  Standards  for  Process  Fugitive 
Sources 

Section  63.544  was  re-organized  to 
clarify  the  intent  of  the  rule  due  to 
comments  received.  Specifically,  the 
section  was  revised  to  make  it  clear  that 
a  facility  wishing  to  comply  with  the 
standard  through  the  use  of  a  total 
enclosure  may  still  use  local  hooding 
within  the  total  enclosure,  and  that  a 
facility  may  choose  to  control  some 
fugitive  emission  sources  with  total 
enclosures  and  others  through  enclosure 


hooding.  These  changes  do  not  affect 
the  requirements  of  the  rule. 

The  minimum  doorway  air  velocity 
requirement  for  total  enclosures  has 
been  deleted.  As  revised,  owners  and 
operators  choosing  to  control  process 
fugitive  emission  sources  through  total 
enclosures  are  required  to  ventilate  the 
building  at  a  rate  that  would  ensure  in- 
draft at  all  doorways.  This  requirement 
would  replace  the  requirement  for 
maintaining  an  in-draft  velocity  of  250 
meters  per  minute  at  all  doorways. 

3.  Test  Methods  and  Schedule 

The  test  method  for  demonstrating 
compliance  with  the  hood  face  velocity 
has  been  revised  to  address  comments 
received  in  the  petitions.  The  current 
procedure  could  be  read  to  require 
facilities  to  test  the  hood  face  velocity 
with  all  access  doors  in  the  open 
position.  One  petitioner  argued  that  this 
requirement  would,  in  many  instances, 
result  in  artificial  operating  conditions 
that  would  make  compliance  impossible 
for  certain  operators.  The  rule  is  being 
revised  to  clarify  that  facilities  may 
demonstrate  compliance  with  the  access 
doors  positioned  consistent  with  normal 
operation. 

The  test  method  for  demonstrating 
compliance  with  the  doorway  air 
velocity  requirements  has  been  revised 
to  address  comments  received  in  the 
petitions.  As  revised,  owners  and 
operators  are  given  two  options  for 
demonstrating  that  the  enclosure  is 
ventilated  at  a  sufficient  rate  to  ensure 
in-drafl  at  all  openings.  Under  the  first 
option,  a  vane  anemometer  is  placed  in 
the  center  of  each  doorway  to 
demonstrate  that  air  is  being  drawn  into 
the  building.  Alternatively,  an  owner  or 
operator  can  elect  to  install  a  pressure 
gauge  on  the  leeward  wall  of  the 
enclosure  and  demonstrate  that  the 
building  is  under  a  negative  pressure  as 
compared  to  ambient  pressure. 

4.  Monitoring  Requirements 

The  minimum  maintenance 
requirements  specified  in  the  rule  have 
been  revised  to  address  comments 
received  in  the  petitions.  The  frequency 
of  several  of  the  required  inspections 
were  lowered  to  reduce  the  burden 
placed  ob  operators.  In  addition,  the 
requirements  were  revised  to  allow  for 
alternative  means  of  inspection  where 
appropriate  (e.g.,  fan  vibration  analysis 
in  lieu  of  visual  inspection  for  wear). 

The  specifications  and  requirements 
for  bag  leak  detection  systems  have  been 
revised.  The  minimum  detection 
capability  of  the  bag  leak  system  was 
increased  to  10  milligram  per  actual 
cubic  meter  bom  1  milligram  per  actual 
cubic  meter. 


The  rjquiremeni  mai  a  laciiuy 
perform  a  compliance  test  in  order  to 
adjust  the  settings  on  the  bag  leak 
detection  system  has  been  dropped. 
Facilities  will  be  allowed  to  adjust  the 
bag  leak  detector  as  provided  in  written 
EPA  guidance  or  manufacturers  written 
guidance  in  the  event  EPA  guidance  is 
not  available.  In  addition,  annual 
compliance  tests  have  been  instated. 

The  bag  leak  detection  requirement 
for  positive  pressure  baghouses  has  been 
changed.  Positive  pressure  baghouses 
equipped  with  stacks  now  must  meet 
the  same  bag  leak  detection  system 
requirements  as  negative  pressure 
baghouses.  None  of  the  affected 
secondary  lead  smelters  currently 
operate  any  positive  pressure  baghouses 
without  stacks,  nor  are* any  expected  to 
install  such  systems.  Therefore  positive 
pressure  baghouses  without  stacks  are 
not  addressed  in  the  rule. 

Facilities  that  have  equipped  their 
baghouses  with  HEPA  filters  as  a 
secondary  filter  to  control  emissions 
escaping  the  baghouse  primary  filter  are 
exempted  from  the  bag  leak  detection 
requirements.  However,  the  facility 
must  monitor  the  pressure  drop  across 
the  HEPA  filter,  and  if  the  pressure  drop 
falls  outside  of  the  limit(s)  specifiec^by 
the  filter  manufacturer,  the  owner  must 
take  appropriate  corrective  measures. 
Baghouses  that  are  used  to  control 
emissions  from  total  enclosures  used  to 
comply  with  the  fugitive  dust  standards 
(§63.545)  are  also  exempted  from  the 
bag  leak  detection  requirements. 

5.  Notification  Requirements 

The  submittal  date  for  the  fugitive 
dust  control  SOP  and  the  SOP  for 
baghouses  has  been  extended  by  30  days 
from  June  23,  1997,  to  July  23,  1997. 
This  extension  is  being  made  to  allow 
owners  and  operators  adequate  time  to 
incorporate  the  changes  being  made  in 
this  revision  into  their  SOP  manuals. 

C.  Summary  of  Environmental,  Energy, 
Health,  Cost,  and  Economic  Impacts 

The  final  standards,  as  amended,  will 
reduce  total  nationwide  emissions  of 
both  metal  HAP's  and  organic  HAP's 
from  secondary  lead  smelters  by  1 ,230 
megagrams  per  year  (Mg/yr)  (1,356  tons/ 
yr).  These  reductions  inglude  53  Mg/yr 
(58  tons/yr)  of  metal  HAP's  and  1,176 
Mg/yr  (1.296  tons/yr)  of  organic  HAP's. 
The  organic  HAP  emission  reduction 
estimate  has  been  reduced  since 
promulgation  by  54  Mg/yr  (60  tons/yr). 
This  change  is  due  to  two  facilities  no 
longer  meeting  the  definition  of  a 
facility  with  a  collocated  blast  furnace 
and  reverberatory  furnace.  The 
amendments  made  in  today's  action  do 
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not  significantly  change  the  cost  and 
economic  impacts  of  tiie  final  rule. 

m.  PuUic  Participation 

Following  promulgation,  the  EPA 
received  three  petitions  for 
reconsideration  from  representatives  of 
secondary  lead  smelters  (Docket  ID  Nos. 
IV-D-48,  IV-D-49,  and  IV-I>-50).  The 
EPA  met  with  the  petitioners  to  discuss 
the  comments  contained  in  the 
petitions.  Following  the  meeting,  the 
petitioners  provided  the  EPA  with 
additional  information  to  ^pport  the 
comments  made  in  the  petitions  (Docket 
ID  Nos.  IV-D-51,  and  IV-D-52). 

rV.  Significant  Public  Comments  and 
Responses 

The  EPA  received  three  petitions  to 
reconsider  from  owners  and  operators  of 
secondary  lead  smelters  and  industry 
trade  associations.  Two  of  the  three 
petitions  contained  multiple  comments. 
A  document  that  summarizes  the 
comments  and  arguments  advanced  in 
the  petitions,  and  the  EPA  responses, 
was  prepared.  The  document,  entitled 
"Summary  of  Petition  Comments  on 
Promulgated  Rule  and  EPA  Responses, 
Secondary  Lead  Smelting  NESHAP", 
may  be  found  in  the  docket  (Docket  ID 
No.  V-B-2).  It  serves  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
standard  since  promulgation.  This 
section  contains  a  detailed  discussion  of 
the  significant  comments  contained  in 
the  petitions  and  the  EPA's  responses. 
Significant  comments  and  new 
information  were  received  on  four 
topics:  the  definition  of  collocated  blast 
and  reverberatory  furnaces,  test  methods 
for  determining  hood  face  and  doorway 
air  velocities,  minimum  baghouse  SOP 
requirements,  and  bag  leak  detection 
system  specifications  and  requirements. 

A.  Definition  of  Collocated  Blast 
Furnace  and  Reverberatory  Furnaces 

Comment:  Two  petitioners  (Docket  ID 
Nos.  IV-D-49,  and  IV-D-50)  requested 
reconsideration  of  the  THC  limit  for 
collocated  blast  furnaces  and 
reverberatory  furnaces.  One  petitioner 
(Docket  ID  No.  IV-D-49)  indicated  that 
their  blast  furnace  was  originally 
designed  as  a  primary  lead  blast 
furnace,  and  as  such,  had  an  exhaust 
rate  10  times  higher  than  typical 
secondary  lead  blast  furnaces.  The  high 
blast  furnace  exhaust  rate  compared  to 
their  low  reverberatory  exhaust  rate 
made  commingling  technically  and 
economically  infeasible.  The  petition 
supplied  information  to  support  the 
claim. 

The  second  petitioner  (Docket  ID  No. 
IV-D-50)  pointed  out  that  the  term 
"collocated"  was  not  defined,  and 


argued  that  smelter  configiuBtions  very 
dramatically.  They  identified  one 
facility  that  would  have  difficulty 
meeting  the  requirements  since  they  had 
two  blast  furnaces  and  only  one 
reverberatory  furnace.  Upon  request,  the 
petitioner  supplied  the  exhaust 
flowrates  for  the  two  blast  furnaces 
(25,300  scfin,  total)  and  the 
reverberatory  furnace  (8,800  scfin) 
(Docket  ID  No.  IV-D-52). 

Response:  The  EPA  reviewed  the 
requests  and  the  additional  information 
provided  by  the  petitioners.  The  EPA 
evaluated  the  differences  in  furnace 
exhaust  rates  for  facilities  with  blast  and 
reverberatory  furnaces  (Docket  ID  No. 
n-B-36).  Information  on  the  exhaust 
rates  was  obtained  for  all  eight  of  the 
existing  facilities  with  both  blast  and 
reverberatory  furnaces.  On  reviewing 
the  information,  two  groupings  of 
facilities  were  evident.  Six  of  the 
facilities  had  blast  furnace  exhaust  rates 
which  were  less  than  roughly  haltthat 
of  the  reverberatory  exhaust  rate.  In 
contrast,  two  facilities  had  blast  furnace 
exhaust  rates  which  are  more  than  150 
percent  of  the  reverberatory  exhaust 
rate.  These  two  facilities,  Doe  Run, 
Missouri;  and  Schuylkill,  Louisiana,  are 
the  facilities  represented  in  the 
petitions. 

Commingling  of  the  exhaust  gases  is 
the  basis  for  the  collocated  blast  furnace 
and  reverberatory  furnace  THC  emission 
limit.  The  principle  of  commingling  the 
exhaust  gases  is  based  on  a  large  hot 
(2000+  degree  Fahrenheit)  reverberatory 
furnace  exhaust  acting  as  the  principle 
heat  source  to  incinerate  any  organics  in 
the  smaller  cooler  (roughly  200  "F)  blast 
furnace  exhaust.  Clearly  this  condition 
is  not  met  at  the  two  facilities 
represented  in  the  i>etitions.  As  such,  it 
is  unlikely  that  these  two  facilities 
would  be  able  to  achieve  the  THC 
standard  for  collocated  blast  furnaces 
and  reverberatory  furnaces  by 
commingling,  nor  is  it  likely  that  they 
could  achieve  the  standard  through  the 
use  of  afterburners. 

To  correct  this  situation,  the  EPA  is 
adding  the  following  definition  of 
collocated  blast  furnace  and 
reverberatory  furnace  to  the  final  rule: 

"Collocated  blastfurnace  and 
reverberatory  furnace  means  op>eration  at  the 
same  location  of  a  blast  furnace  and  a 
reverberatory  furnace  with  the  volumetric 
flow  rate  discharged  from  the  blast  furnace 
equal  to  or  less  than  that  discharged  from  the 
reverberatory  furnace." 

Under  this  definition,  the  two 
facilities  represented  in  the  petition 
would  not  be  classified  as  having  a 
collocated  blast  furnace  and 
reverberatory  furnace.  As  such,  their 
blast  furnaces  would  be  subject  to  the 


blast  furnace  THC  limn  ui  jdu  ppmv  as 
propane  rather  than  the  20  ppmv  limit 
for  collocated  fiunaces. 

B.  Test  Methods  for  Determining  Hood 
Face  and  Doorway  Air  Velocities 

Comment:  One  petitioner  (Docket  ID 
No.  IV-D-50)  objected  to  the 
requirements  in  the  rule  for 
demonstrating  compliance  with  the 
hood  face  air  velocity  standard. 
Specifically,  the  petitioner  objected  to 
the  requirement  that  all  access  doors  to 
a  hood  be  open  when  measuring  hood 
face  velocity.  The  petitioner  noted  that 
at  least  one  smelter  has  a  charging  hood 
with  two  doors  to  allow  charging  from 
either  direction,  but  only  one  is  open  at 
any  one  time.  In  addition,  the  petitioner 
pointed  out  that  some  of  the  doors  are 
used  solely  for  the  purpose  of  allowing 
periodic  access  for  maintenance  and 
other  necessary  activities.  The  petitioner 
argues  that  the  requirement  may  render 
compliance  with  the  face  velocity 
standard  impossible  for  certain 
operators,  and  does  so  unnecessarily 
because  it  does  not  refiect  normal 
operations. 

Response:  The  intent  of  the 
requirements  is  to  ensure  that  adequate 
capture  velocities  are  maintained  during 
normal  operating  conditions.  The  EPA 
did  not  intend  to  require  compliance 
demonstrations  during  artificial  "woftt 
case"  operating  conditions.  As  such,  the 
EPA  is  revising  §  63.547(d)  to  clarify  the 
rule's  intent. 

Each  access  door  and  opening  open 
during  normal  operation  shall  be  tested. 
When  a  given  access  door  is  being 
tested,  all  other  access  doors  shall  be  in 
the  position  they  would  be  in  during 
normal  operation. 

Comment:  Two  petitioners 
commented  on  the  requirements  for 
demonstrating  compliance  with  the 
doorway  air  velocity  standard  for  total 
enclosures.  One  petitioner  (Docket  ID 
No.  IV-D-50)  noted  that  the 
requirement  could  be  read  to  mean  that 
all  doors  that  might  be  open  during 
normal  operation  be  open 
simultaneously  diuing  testing, 
regardless  of  whether  such  conditions 
occiu-  during  normal  operations.  A 
second  petitioner  (Docket  ID  No.  IV-D- 
48)  also  commented  that  the  rule  was 
ambiguous  on  where  and  how  the 
compliance  with  the  air  velocity 
requirement  is  to  be  measiu«d.  The 
petitioner  also  noted  concern  about  the 
acheivability  of  the  250  feet  per  minute 
air  velocity  requirement.  Both 
petitioners  noted  that  requirements  on 
doorway  air  velocities  were  not 
contained  in  the  proposed  rule,  and  that 
the  industry  did  not  have  an 
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opporiunuy  lo  cunuiiuiu  on  iiif 
requirements. 

Response:  The  EPA's  intent  was  to 
require  adequate  ventilation  to  ensure 
air  flow  into  the  building  at  all 
doorways  diuing  normal  operation 
conditions.  Upon  further  consideration, 
the  EPA  believes  that  the  250  foot  per 
minute  doorway  velocity  requirement  is 
excessive  for  this  purpose,  emd  would 
result  in  undue  burden  to  the  industry. 
As  such,  the  EPA  is  revising  the 
requirement.  As  revised,  a  facility  must 
ventilate  the  building  to  a  rate  that 
ensures  air  flow  is  into  the  building  at 
all  doorways  that  would  be  open  during 
normal  operation.  Two  alternative 
methods  are  provided  for  demonstrating 
compliance.  Owners  and  operators  can 
choose  to  demonstrate  in-draft  at  each 
door  using  a  vane  anemometer,  or  may 
install  a  pressure  gauge  on  the  leeward 
wall  to  demonstrate  that  the  building  is 
maintained  at  a  lower  than  ambient 
pressure. 

C.  Minimum  Baghouse  SOP 
Requirements 

Comment:  One  petitioner  (Docket  ED 
No.  rV-D-50)  commented  on  the 
minimum  requirements  for  the 
baghouse  inspection  and  maintenance 
SOP.  While  agreeing  that  an  appropriate 
inspection  and  maintenance  program  is 
critical  to  monitoring  performance,  they 
argued  that  the  minimum  requirements 
set  forth  by  the  rule  were  unrealistic  and 
unnecessary  in  some  cases.  The 
petitioner  indicated  that  the  EPA 
underestimated  the  labor  required  to 
satisfy  the  minimun^  requirements.  The 
petitioner  also  argued  that  frequent 
baghouse  inspections  would  result  in 
increased  fugitive  emissions  (due  to 
wear  on  door  seals)  and  worker 
exposure. 

Response:  The  EPA  has  reviewed  the 
minimum  requirements  for  the 
baghouse  inspection  and  maintenance 
SOP,  and  the  labor  estimates  provided 
by  the  petitioners.  The  labor  estimates 
to  complete  the  minimum  inspection 
requirements  are  significantly  higher 
than  previously  estimated.  The  EPA  has 
revised  §  63.548(c)  to  reflect  a  more 
realistic  schedule.  In  addition,  several  of 
the  requirements  have  been  reworded  to 
allow  for  alternatives  to  visual 
inspections  where  appropriate.  The 
revised  requirements,  which  still 
include  continuous  bag  leak  detection, 
will  reduce  the  labor  burden  associated 
with  baghouse  inspections  while  still 
providing  adequate  protection  of  the 
environment. 


D.  Bag  Leak  Detection  System 
Specifications  and  Requirements 

Comment:  Two  petitioners  (Docket  ID 
No.  rV-D-48.  and  IV-D-50)  commented 
on  the  rules  requirement  that  a 
compliance  test  be  performed  after  any 
adjustments  to  the  required  bag  leak 
detectors  are  made.  One  petitioner 
(Docket  ID  No.  IV-D-48)  stated  that  this 
requirement  does  not  reflect  the  realities 
of  normal  operations  and,  as  such,  may 
cause  unacceptable  difficulties  in 
practice.  They  further  stated  that  all 
measurement  instruments  require 
calibration  on  a  routine  basis,  with  the 
calibration  interval  dependent  upon  the 
instrument's  sensitivity  and  detection 
requirements.  Without  such  sensitivity 
adjustments,  the  presence  of  drift  may 
cause  the  system  to  operate  improperly. 
The  second  petitioner  (Docket  ID  No. 
rV-D-50)  echoed  the  need  for  periodic 
adjustments  to  account  for  drift.  They 
also  commented  that  the  requirement 
tying  tlie  adjustment  to  compliance 
testing  ignores  the  actual  operation  of 
bag  leak  detectors.  Because  there  is  no 
set  relationship  between  the  particulate 
emissions,  as  measured  by  the  unit,  and 
lead  emission  levels,  the  bag  leak 
detector  is  not  a  monitor  of  lead 
emissions.  Rather,  its  purpose  is  to 
reveal  bag  leaks. 

Response:  Upon  further 
consideration,  the  EPA  agrees  that 
periodic  adjustment  of  the  bag  leak 
detector  system  may  be  necessary,  and 
that  adjustment  of  the  bag  leak  detector 
should  not  be  tied  to  compliance 
demonstrations.  The  intended  use  of  the 
bag  leak  detector  was  as  a  process 
monitor,  able  to  identify  upset 
conditions  in  the  baghouse  operation. 
The  EPA  is  concerned  however,  that 
umrestricted  adjustment  of  the  bag  leak 
detector  could  result  in  improper  use, 
possibly  resulting  in  the  alarm  and 
sensitivity  settings  being  set  such  that 
leaks  or  malfunctions  could  occur 
undetected.  As  such,  the  EPA  has 
revised  the  bag  leak  system  adjustment 
requirements  to:  (1)  delink  bag  leak 
detector  adjustment  and  compliance 
testing,  (2)  allow  for  routine  minor 
adjustments  to  the  detector  system,  (3) 
require  owners  and  operators  to  identify 
in  their  baghouse  SOP  all  routine 
adjustments  expected,  and  (4)  require 
that  owners  and  operators  perform  a 
complete  baghouse  inspection  to  ensure 
proper  operation  of  the  baghouse  prior 
to  any  significant  adjustments  to  the 
sensitivity  or  range. 

In  addition,  a  requirement  for  annual 
compliance  testing  has  been  instated. 
Instating  annual  compliance  testing 
should  not  result  in  a  significant 
increase  in  compliance  testing  costs 


over  those  imposed  in  the  promulgated 
rule.  The  EPA  assumed  that  facilities 
would  wish  to  adjust  bag  leak  detection 
settings  at  least  once  a  year,  which  as 
written,  would  have  triggered 
compliance  testing. 

Comment:  One  petitioner  (Docket  ID 
No.  IV-D-48)  argued  that  the  bag  leak 
detection  system  detection  capability 
requirement  is  too  restrictive.  Section 
63.548(e)(1)  requires  that  the  bag 
detection  system  be  able  to  detect 
emissions  of  particulate  matter  at  1.0 
milligram  per  actual  cubic  meter  or  less. 
The  petitioner  argues  that,  since  the  bag 
leak  detector  system  monitors  PM  rather 
than  lead,  the  specification  does  not 
correlate  to  the  emission  limit  in  the 
rule.  They  also  argue  that  the 
speciflcation  is  unnecessary  to  ensure 
that  a  bag  leak  detection  system  is 
capable  of  detecting  tears  and/or  leaks 
in  baghouse  bags.  Furthermore,  the 
petitioner  noted  concern  that  the 
speciflcation  is  based  on  information 
provided  by  only  one  manufacturer  of 
one  type  of  bag  leak  detector. 

Response:  The  EPA  did  not  intend  to 
tie  the  bag  leak  detector  detection 
capability  to  the  lead  limit.  The  intent 
of  the  requirement  was  to  set  a 
minimum  detection  capability  to  ensure 
a  minimum  quality  and  capability  of  the 
detection  systems  to  be  used.  Bag  leak 
detection  systems  were  being  used  at 
several  secondary  lead  smelters.  The 
detection  capability  was  set  based  on 
what  was  believed  to  be  the  detection 
capability  of  the  systems  already  being 
used  at  these  smelters.  Upon  further 
review  it  was  determined  that  the  1.0 
milligram  per  actual  cubic  meter 
detection  capability  was  actually  the 
capability  of  the  most  sensitive  bag  leak 
detectors  available,  and  was  not 
representative  of  the  bag  leak  detectors 
already  in  use  at  secondary  lead 
smelters.  The  EPA  is  increasing  the 
detection  capability  to  10  milligram  per 
actual  cubic  meter  which  is  more 
representative  of  the  existing  bag  leak 
detectors,  and  still  meets  the  EPA's 
purpose  of  ensuring  systems  capable  of 
detecting  baghouse  upset  conditions. 

Comment:  One  petitioner  (Docket  ID 
No.  rV-D-48)  commented  that  some 
baghouses  are  equipped  with  HEPA 
Alters.  The  petitioner  believes  that  it  is 
unnecessary  and  impractical  to  require 
bag  leak  detection  systems  for  these 
units,  and  that  requiring  visual 
inspections  of  the  HEPA  units  and 
review  of  operating  readouts  in 
accordance  with  an  approved  SOP  is 
fully  protective  of  human  health  and  the 
environment. 

Response:  The  EPA  acknowledges 
that  some  baghouses  are  equipped  with 
HEPA  filters  which  act  as  a  secondary 
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filter,  and  mat  these  secondary  filters 
may  provide  improved  protection  from 
bag  leaks.  The  EPA  also  agrees  that  the 
use  of  a  bag  leak  detector  on  such  a 
system  would  likely  provide  little  if  any 
additional  protection  over  proper 
inspection  and  monitoring  of  operating 
parameters  (such  as  pressure  drop).  As 
such,  the  EPA  is  adding  §  63.548(g)  to 
exempt  baghouses  equipped  with 
secondary  HEPA  filters  from  the  bag 
leak  detection  requfrement  and  add 
alternative  monitoring  requirements  for 
these  systems. 

Comment:  One  commenter  (Docket  ID 
No.  IV-D-50)  argued  that  the 
requirement  for  bag  leak  detectors  on  all 
baghouses  for  process,  process  fugitive, 
and  fugitive  emissions  is  excessive. 
They  contend  that  there  are 
applications,  particularly  baghouses 
used  to  control  particulate  from 
building  ventilation,  in  which  units  will 
not  function  due  to  the  nature  of  the 
particulate. 

Response:  Upon  further  review,  the 
EPA  agrees  that  bag  leak  detectors  will 
provide  little  to  no  useful  information 
on  baghouses  used  to  control  fugitive 
dust  emissions  from  building 
ventilation.  This  is  due  to  the  low  inlet 
loadings  associated  with  these  systems. 
As  such,  the  EPA  is  adding  §  63.548(h) 
to  exempt  baghouses  used  to  control 
fugitive  dust  emissions  from  the  bag 
leak  detection  requirement.  Owners  and 
operators  are  still  required  to  develop 
and  adhere  to  a  SOP  for  the  operation 
and  maintenance  of  these  baghouses 
that  meets  the  minimum  requirements 
specific!  in  §  63.548(c). 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docket  system  is 
intended  to  allow  members  of  the  public 
and  affected  industries  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
BID'S  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket  will  serve  as  the 
official  record  in  case  of  judicial  review 
(secUon  307(d)(7)(A)  of  the  Act). 

B.  Executive  Order  12866 

The  Agoncy  must  determine  whether 
a  regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E.O.  12866,  (58  FR 
51735.  October  4. 1993).  The  Executive 


Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  imder 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  goverrunents  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law.  ■ 

This  amendment  reduces  the  costs  of 
complying  with  the  final  rule,  it  will  not 
increase  expenditures  by  State,  local, 
and  tribal  governments  or  the  private 
sector.  Therefore,  the  Agency  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 


significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq..  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This 
amendment  to  the  rule  will  not  impose 
any  new  information  collection 
requirements. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (or 
RFA.  Public  Law  96-354,  September  19. 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
Qexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  final  rule.  EPA 
has  also  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  amendment  will  not  result 
in  increased  economic  impacts  to  small 
entities,  and  will  result  in  reduced 
impacts  in  all  cases. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This 
amendment  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements,  Secondary 
lead  smelters. 

Dated:  )une  4. 1997. 
Carol  M.  Browmer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  utle  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  subpart  X  is  revised  to  read 
as  follows: 

Subpart  X— National  Emission  Standards 
for  Hazardous  Air  Pollutants  from 
Secondary  Lead  Smelting 

63.541  Applicability. 

63.542  DeHnitions. 

63.543  Standards  for  process  sources. 


63.544  Standards  for  process  fugitive  sources. 

63.545  Standards  for  fugitive  dust  sources. 

63.546  Compliance  dates. 

63.547  Test  methods. 

63.548  Monitoring  requirements. 

63.549  Notification  requirements. 

63.550  Recordkeeping  and  reporting 
requirements. 

Subpart  X — National  Emission 
Standards  for  IHazardous  Air  Pollutants 
from  Secondary  Lead  Smelting 

§63.541    Applicability. 

(a)  The  provisions  of  this  subpart 
apply  to  the  following  affected  sources 


at  all  secondary  lead  smelters:  blast, 
reverberatory,  rotary,  and  electric 
smelting  furnaces;  refining  kettles; 
agglomerating  furnaces;  dryers;  process 
fugitive  sources;  and  fugitive  dust 
sources.  The  provisions  of  this  subpart 
do  not  apply  to  primary  lead  smelters, 
lead  refiners,  or  lead  remelters. 

(b)  Table  1  of  this  subpart  specifies 
the  provisions  of  subpart  A  that  apply 
and  those  that  do  not  apply  to  owners 
and  operators  of  secondary  lead 
smelters  subject  to  this  subpart. 


Table  l  .—General  Provisions  Applicability  to  Subpart  X 


Reference 


63.1  

63.2  - '.. 

63.3  

63.4  

63  5 

63^6  (a),'  (b).  (c).'  (e),  (f),  (g),  (i)  and  (j) 

63.6  (d)  and  (h) 

63.7  

63.8  

63.9  (a),  (b),  (c).  (d),  (e).  (g),  (h)(1-3).  (h)(5-6),  and  (j) 

63.9  (0  and  (h)(4)  

63.10 

63.11   

63.12  to  63.15 ; 


Applies  to 
subpan  X 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No 

Yes. 

Yes. 

Yes. 

No 

Yes. 

No 

Yes. 


Comment 


No  opacity  limits  in  rule. 

No  opacity  or  visibie  emission  limits  in  sut>part  X. 
Flares  will  not  be  used  to  comply  with  the  emission  limits. 


§63.542    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 

Agglomerating  furnace  means  a 
furnace  used  to  melt  into  a  solid  mass 
flue  dust  that  is  collected  from  a 
baghouse. 

Bag  leak  detection  system  means  an 
instrument  that  is  capable  of  monitoring 
particulate  matter  (dust)  loadings  in  the 
exhaust  of  a  baghouse  in  order  to  detect 
bag  failures.  A  bag  leak  detection  system 
includes,  but  is  not  limited  to,  an 
instrument  that  operates  on 
triboelectric,  light  scattering, 
transmittance  or  other  effect  to  monitor 
relative  particulate  matter  loadings. 

Battery  breaking  area  means  the  plant 
location  at  which  lead-acid  batteries  are 
broken,  crushed,  or  disassembled  and 
separated  into  components. 

Blast  furnace  means  a  smelting 
furnace  consisting  of  a  vertical  cylinder 
atop  a  crucible,  into  which  lead-bearing 
charge  materials  are  introduced  at  the 
top  of  the  furnace  and  combustion  air  is 
introduced  through  tuyeres  at  the 
bottom  of  the  cylinder,  and  that  uses 
coke  as  a  fuel  source  and  that  is 
operated  at  such  a  temperature  in  the 
combustion  zone  (greater  than  980  °C) 
that  lead  compounds  are  chemically 
reduced  to  elemental  lead  metal. 


Blast  furnace  charging  location  means 
the  physical  opening  through  which  raw 
materials  are  introduced  into  a  blast 
furnace. 

Collocated  blast  furnace  and 
reverberatory  furnace  means  operation 
at  the  same  location  of  a  blast  furnace 
and  a  reverberatory  furnace  with  the 
volumetric  flow  rate  discharged  from 
the  blast  furnace  being  at  equal  to  or  less 
than  that  discharged  from  the 
reverberatory  furnace. 

Dryer  means  a  chamber  that  is  heated 
and  that  is  used  to  remove  moisture 
frt)m  lead-bearing  materials  before  they 
are  charged  to  a  smelting  furnace. 

Dryer  transition  piece  means  the 
junction  between  a  dryer  and  the  charge 
hopper  or  conveyor,  or  the  junction 
between  the  dryer  and  the  smelting 
furnace  feed  chute  or  hopper  located  at 
the  ends  of  the  dryer. 

Electric  furnace  means  a  smelting 
furnace  consisting  of  a  vessel  into  which 
reverberatory  furnace  slag  is  introduced 
and  that  uses  electrical  energy  to  heat 
the  reverberatory  furnace  slag  to  such  a 
temperature  (greater  than  980  'X^)  that 
lead  compounds  are  reduced  to 
elemental  lead  metal. 

Enclosure  hood  means  a  hood  that 
covers  a  process  fugitive  emission 
source  on  the  top  and  on  all  sides,  with 
openings  only  for  access  to  introduce  or 


remove  materials  to  or  from  the  source 
and  through  which  an  induced  flow  of 
air  is  ventilated. 

Fugitive  dust  source  means  a 
stationary  source  of  hazardous  air 
pollutant  emissions  at  a  secondary  lead 
smelter  that  is  not  associated  with  a 
specific  process  or  process  fugitive  vent 
or  stack.  Fugitive  dust  sources  include, 
but  are  not  limited  to,  roadways,  storage 
pi'es,  materials  handling  transfer  points, 
rjbterials  transport  areas,  storage  areas, 
process  areas,  and  buildings. 

l^umace  and  refining/casting  area 
means  any  area  of  a  secondary  lead 
smelter  in  which: 

(1)  Smelting  fiunaces  are  located;  or 

(2)  Refining  operations  occur;  or 

(3)  Casting  operations  occur. 

High  efficiency  particulate  air(HEPA) 
filter  means  a  filter  that  has  been 
certified  by  the  manufacturer  to  remove 
99.97  percent  of  all  particles  0.3 
micrometers  and  larger. 

Lead  alloy  means  an  alloy  in  which 
the  predominant  component  is  lead. 

Materials  storage  and  handling  area 
means  any  area  of  a  secondary  lead 
smelter  in  which  lead-bearing  materials 
(including,  but  not  limited  to,  broken 
battery  components,  reverberatory 
furnace  slag,  flue  dust,  and  dross)  are 
stored  or  handled  between  process  steps 
including,  but  not  limited  to,  areas  in 


UMI 
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which  materials  are  stored  in  piles,  bins, 
or  tubs,  and  areas  in  which  material  is 
prepared  for  charging  to  a  smelting 
furnace.  Materials  storage  and  handling 
area  does  not  include  areas  used 
exclusively  for  storage  of  blast  furnace 
slag. 

Partial  enclosure  means  a  structure 
comprised  of  walls  or  partitions  on  at 
least  three  sides  or  three-quarters  of  the 
perimeter  surrounding  stored  materials 
or  process  equipment  to  prevent  the 
entrainment  of  particulate  matter  into 
the  air. 

Pavement  cleaning  means  the  use  of 
vacuum  equipment,  water  sprays,  or  a 
combination  thereof  to  remove  dust  or 
other  accumulated  material  from  the 
paved  areas  of  a  secondary  lead  smelter. 

Plant  roadway  means  any  area  of  a 
secondary  lead  smelter  that  is  subject  to 
vehicle  traffic,  including  traffic  by  fork 
lifts,  front-end  loaders,  or  vehicles 
carrying  whole  batteries  or  cast  lead 
ingots.  Excluded  from  this  definition  are 
employee  and  visitor  parking  areas, 
provided  they  are  not  subject  to  traffic 
by  vehicles  carrying  lead-bearing 
materials. 

Process  fugitive  emission  source 
means  a  source  of  hazardous  air 
pollutant  emissions  at  a  secondary  lead 
smelter  that  is  associated  with  lead 
smelting  or  refining,  but  is  not  the 
primary  exhaust  stream  frxim  a  smelting 
furnace,  and  is  not  a  fugitive  dust 
source.  Process  fugitive  sources  include, 
but  are  not  limited  to,  smelting  furnace 
charging  points,  smelting  furnace  lead 
and  slag  taps,  refining  kettles, 
agglomerating  furnaces,  and  drying  kiln 
transition  pieces. 

Refining  kettle  means  an  open-top 
vessel  that  is  constructed  of  cast  iron  or 
steel  and  is  indirectly  heated  from 
below  and  contains  molten  lead  for  the 
purpose  of  refining  and  alloying  the 
lead.  Included  are  pot  furnaces, 
receivlDfi  kettles,  and  holding  kettles. 

Reverberatory  furnace  means  a 
refractory-lined  furnace  that  uses  one  or 
more  flames  to  heat  the  walls  and  roof 
of  the  furnace  and  lead-bearing  scrap  to 
such  a  temperature  (greater  than  980  °C) 
that  lead  compounds  are  chemically 
reduced  to  elemental  lead  metal. 

Rotary  furnace  (also  known  as  a  rotary 
reverberatory  furnace)  means  a  furnace 
consisting  of  a  refractory-lined  chamber 
that  rotates  about  a  horizontal  axis  and 
that  uses  one  or  more  flames  to  heat  the 
walls  of  the  furnace  and  lead-bearing 
scrap  to  such  a  temperature  (greater 
than  980  °C)  that  lead  compoimds  are 
chemically  reduced  to  elemental  lead 
metal. 

Secondary  lead  smelter  means  any 
facility  at  which  lead-bearing  scrap 
material,  primarily,  but  not  limited  to, 


lead-acid  batteries,  is  recycled  into 
elemental  lead  or  lead  alloys  by 
smelting. 

Smelting  means  the  chemical 
reduction  of  lead  compounds  to 
elemental  lead  or  lead  alloys  through 
processing  in  high-temperature  (greater 
than  980  °C)  furnaces  including,  but  not 
limited  to,  blast  furnaces,  reverberatory 
furnaces,  rotary  furnaces,  and  electric 
furnaces. 

Total  enclosure  means  a  roofed  and 
walled  structure  with  limited  openings 
to  allow  access  and  egress  for  people 
and  vehicles  that  meets  the 
requirements  of  40  CFR  265.1101(a)(1), 
(a)(2)(i),  and  (c)(l)(i). 

Vehicle  wash  means  a  device  for 
removing  dust  and  other  accumulated 
material  from  the  wheels,  body,  and 
underside  of  a  vehicle  to  prevent  the 
inadvertent  transfer  of  lead 
contaminated  material  to  another  area  of 
a  secondary  lead  smelter  or  to  public 
roadways. 

Wet  suppression  means  the  use  of 
water,  water  combined  with  a  chemical 
surfactant,  or  a  chemical  binding  agent 
to  prevent  the  entrainment  of  dust  into 
the  air  from  fugitive  dust  sources. 

§63.543     S;a--a3fos -oi  p'o^,  *^ss  source*. 

(a)  No  owner  or  operator  of  a 
secondary  lead  smelter  shall  discharge 
or  cause  to  be  discharged  into  the 
atmosphere  bom  any  existing,  new,  or 
reconstructed  blast,  reverberatory, 
rotary,  or  electric  smelting  furnace  any 
gases  that  contain  lead  compounds  in 
excess  of  2.0  milligrams  of  lead  per  dry 
standard  cubic  meter  (0.00087  grains  of 
lead  per  dry  standard  cubic  foot). 

(b)  (Reserved) 

(c)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  "a 
collocated  blast  furnace  and 
reverberatory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  from  any  existing,  new,  or 
reconstructed  blast  furnace  or 
reverberatory  furnace  any  gases  that 
contain  total  hydroc^bons  in  excess  of 
20  parts  per  million  by  volume, 
expressed  as  propane  corrected  to  4 
percent  carbon  dioxide,  except  as 
allowed  under  Paragraphs  (c)(1)  and 
(c)(2)  of  this  section. 

(1)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  a 
collocated  blast  furnace  and 
reverlieratory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  from  any  existing  blast 
furnace  any  gases  that  contain  total 
hydrocarbons  in  excess  of  360  parts  per 
million  by  voliune,  expressed  as 
propane  corrected  to  4  percent  carbon 
dioxide,  during  periods  when  the 
reverberatory  furnace  is  not  operating. 


(2)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  a 
collocated  blast  furnace  and 
reverberatory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  frt)m  any  blast  furnace  that 
commences  construction  or 
reconstruction  after  June  9,  1994,  any 
gases  that  contain  total  hydrocarbons  in 
excess  of  70  parts  per  million  by 
volimie,  expressed  as  propane  corrected 
to  4  percent  carbon  dioxide,  during 
periods  when  the  reverberatory  furnace 
is  not  operating. 

(d)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  only  blast 
furnaces  shall  discharge  or  cause  to  be 
discharged  into  the  atmosphere  from 
any  existing  blast  furnace  any  gases  that 
contain  total  hydrocarlx)ns  in  excess  of 
360  parts  per  million  by  volume, 
expressed  as  propane  corrected  to  4 
percent  carbon  dioxide. 

(e)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  only  blast 
furnaces  shall  discharge  or  cause  to  be 
discharged  into  the  atmosphere  from 
any  blast  furnace  that  commences 
construction  or  reconstruction  after  June 
9, 1994,  any  gases  that  contain  total 
hydrocarbons  in  excess  of  70  parts  per 
million  by  volimie,  expressed  as 
propane  corrected  to  4  percent  carbon 
dioxide. 

(f)  If  the  owner  or  operator  of  a  blast 
furnace  or  collocated  blast  furnace  and 
reverberatory  furnace  combines  the  blast 
furnace  charging  process  fugitive 
emissions  with  the  blast  furnace  process 
emissions  and  discharges  them  to  the 
atmosphere  through  a  common  emission 
point,  then  compliemce  with  the 
applicable  total  hydrocarbon 
concentration  limit  under  paragraph  (c) 
of  this  section  shall  be  determined 
downstream  from  the  point  at  which  the 
two  emission  streams  are  combined. 

(g)  If  the  owner  or  operator  of  a  blast 
furnace  or  a  collocated  blast  furnace  and 
reverberatory  furnace  does  not  combine 
the  blast  furnace  charging  process 
fugitive  emissions  with  the  blast  furnace 
process  emissions  and  discharges  such 
emissions  to  the  atmosphere  through 
separate  emission  points,  then  the  total 
hydrocarbon  eu'ission  rate  for  the  blast 
furnace  process  fugitive  emissions  shall 
not  be  greater  than  0.20  kilograms  per 
hour  (0.44  pounds  per  hour). 

(h)  Except  as  provided  in  paragraph 
(i)  of  this  section,  following  the  initial 
test  to  demonstrate  compliance  with 
paragraph  (a)  of  this  section,  the  owner 
or  operator  of  a  secondary  lead  smelter 
shall  conduct  a  compliance  test  for  lead 
compounds  on  an  annual  basis  (no  later 
than  12  calendar  months  following  the 
previous  compliance  test). 
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(i)  If  a  compliance  test  demonstrates 
a  source  emitted  lead  compounds  at  1.0 
milligram  of  lead  per  dry  standard  cubic 
meter  (0.00044  grains  of  lead  per  dry 
standard  cubic  foot)  or  less  during  the 


lime  01  me  cumpnaiK  e  (est,  the  owner 
or  operator  of  a  secondary  lead  smelter 
shall  be  allowed  up  to  24  calendar 
months  from  the  previous  compliance 


test  to  conduct  the  next  annual 
compliance  test  for  lead  compoimds. 

(j)  The  standards  for  process  sources 
are  summarized  in  table  2. 


Table  2.— Summary  of  Standards  for  Process  Sources 


Furnace  configuration 


Collocated  t>last  furnace  and  reveft)eratory  fur- 
nace: 

When  txjth  furnaces  operating  

When  revert)eratory  furnace  not  operating  ... 


Blast 


Revertwratory,  rotary,  arxj  eiectric 


Lead  com- 
pounds (milli- 
grams per  dry 
standard  cut)«c 
meter) 


2.0 
2.0 


2.0 


2.0 


Total  hydrocartMns 


20  parts  per  million  by  volume^  „ 

360  parts  per  million  by  volume^  (existing) 

70  parts  per  million  by  volume'  (new)^  

360  parts  per  million  by  volume'  (existing) 

70  parts  per  million  by  volume'  (new)*  

0.20  kilograms  per  hour* — 

H(A  appiicabte  — 


Citation 


§63.543(a).(c). 
§63.543(a),(c)(1). 
§63.543(a).(c)(2). 
§  63.543(a). (d). 
§63.543(6). 
§  63.543(g). 
§  63.543(a). 


'  Total  hydrocartions  emission  limits  are  as  propane  at  4  percent  cartwn  dioxide  to  correct  for  dilution,  based  on  a  3-hour  average. 
*h4ew  sources  include  those  (umaces  that  commefKe  construction  or  reconstruction  after  June  9,  1994. 

3  Applicable  to  Wast  furnace  charging  process  fugitive  emissions  that  are  not  comtMned  with  the  Wast  furnace  process  emissions  prior  to  tfie 
point  at  which  compliance  with  the  total  hydrocarbons  concentration  standanj  is  detennined. 


§  ?>3  ^—'      1  a-  wrds  for  process  fugitive 

(a)  Each  owner  or  operator  of  a 
secondary  lead  smelter  shall  control  the 
process  fugitive  emission  soiut:es  listed 
in  paragraphs  (a)(1)  through  (a)(6)  of  this 
section  in  accordance  with  the 
equipment  and  operational  standards 
presented  in  paragraphs  (b)  and  (c)  of 
this  section. 

(1)  Smelting  furnace  and  dryer 
charging  hoppers,  chutes,  and  skip 
hoists; 

(2)  Smelting  furnace  lead  taps,  and 
molds  during  tapping; 

(3)  Smelting  furnace  slag  taps,  and 
molds  during  tapping; 

(4)  Refining  icettles; 

(5)  Dryer  transition  pieces;  and 

(6)  A^omerating  furnace  product 
taps. 

(b)  Process  fugitive  emission  sources 
shall  be  equipped  with  an  enclosure 
hood  meeting  the  requirements  of 
paragraphs  (b)(1).  (b)(2).  or  (b)(3)  of  this 
section,  or  be  located  in  a  total 
enclosure  subject  to  general  ventilation 
that  maintains  the  building  at  a  lower 
than  ambient  pressiue  to  ensure  in-draft 
through  any  doorway  opening. 


(1)  All  process  fugitive  enclosure 
hoods  except  those  specified  for  refining 
kettles  and  dryer  transition  pieces  shall 
be  ventilated  to  maintain  a  face  velocity 
of  at  least  90  meters  per  minute  (300  feet 
per  minute)  at  all  hood  openings. 

(2)  Process  fugitive  enclosiue  hoods 
required  for  refining  kettles  in 
paragraph  (a)  of  this  section  shall  be 
ventilated  to  maintain  a  face  velocity  of 
at  least  75  meters  per  minute  (250  feet 
per  minute). 

(3)  F^rocess  fugitive  enclosure  hoods 
required  over  dryer  transition  pieces  in 
paragraph  (a)  of  this  section  shall  be 
ventilated  to  maintain  a  face  velocity  of 
at  least  110  meters  per  minute  (350  feet 
per  minute). 

(c)  Ventilation  air  fiom  all  enclosiu^s 
hoods  and  total  enclosures  shall  be 
conveyed  to  a  control  device.  Cases 
discharged  to  the  atmosphere  from  these 
control  devices  shall  not  contain  lead 
compounds  in  excess  of  2.0  milligrams 
of  lead  per  dry  standard  cubic  meter 
(0.00087  grains  per  dry  standard  cubic 
foot). 

(d)  All  dryer  emission  vents  and 
agglomerating  furnace  emission  vents 
shall  be  ventilated  to  a  control  device 


that  shall  not  discharge  to  the 
atmosphere  any  gases  that  contain  lead 
compoiuids  in  excess  of  2.0  milligrams 
of  lead  per  dry  standard  cubic  meter 
(0.00087  grains  per  dry  standard  cubic 
foot). 

(e)  Except  as  provided  in  peuagraph  (f) 
of  this  section,  following  the  date  of  the 
initial  test  to  demonstrate  compliance 
with  paragraphs  (c)  and  (d)  of  this 
section,  the  owner  or  operator  of  a 
secondary  lead  smelter  shall  conduct  a 
compliance  test  for  lead  compounds  on 
an  aimual  basis  (no  later  than  12 
calendar  months  following  the  previous 
compliance  test). 

(f)  If  a  compliance  test  demonstrates 
a  source  emitted  lead  compounds  at  1 .0 
milligram  of  lead  per  dry  standard  cubic 
meter  (0.00044  grains  of  lead  per  dry 
standard  cubic  foot)  or  less  during  the 
time  of  the  compliance  test,  the  owner 
or  operator  of  a  secondary  lead  smelter 
shall  be  allowed  up  to  24  calendar 
months  firom  the  previous  compliance 
test  to  conduct  the  next  annual 
compliance  test  for  lead  compounds. 

(g)  The  standards  for  process  fugitive 
sources  are  siunmarized  in  table  3. 


Table  3.— Summary  of  Standards  for  Process  Fugitive  Sources 


Fugitive  emission  source 

Control  device 
lead  compound 

emission  limit  (mil- 
ligrams per  dry 
standard  cubic 
meter) 

Enclosed  hood  or 
doorway  face  ve- 
locity (meters/ 
minute) 

Citation 

Control  Option! 

Smetting  furnace  and  dryer  charging  hoppers,  chutes,  and  stop  hoists 

Smelting  fumace  lead  taps  and  molds  during  tapping 

2.0 

2.0 

^90 
igo 

§63.544  (b).  (c). 
§63.544  (b),  (c). 

UMI 


hedtrai  Re4ister  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Rules  and  Regulations  32219 


Table  3.— Summary  of  Standards  for  Process  Fugitive  Sources— Continued 


Fugitive  emission  source 


Control  device 
lead  compound 

emission  limit  (mii- 

ligrams  per  dry 

standard  cubtc 

meter) 


Enclosed  hood  or 
doonway  face  ve- 
locity (meters/ 
minute) 


CiMion 


Smelting  furnace  slag  taps  and  molds  during  tapping 

Refining  kettles  

Dryer  transition  pieces  

Agglomerating  furnace  process  vents  and  product  taps  .... 

Co^t'O'  Ootion  II 
buikJtng  ventilated  to  a  control  device  

Appllcabte  to  Botli  Control  Options 

Dryer  and  agglomerating  furnace  emission  vents 


Endoi 


■It  vol  c 

'sedl 


2.0 
2.0 
2.0 
2.0 


2.0 
2.0 


190 

'75 

'110 

190 


§63.544  (b),  (c). 
§63.544  (b),  (C). 
§63.544  (b),  (c). 
§63.544  (b).  (C). 

§63.544  (b).  (c). 

§  63.544(d). 


'  Enclosure  hood  face  velocity  applicatHe  to  those  process  fugitive  sources  not  located  In  an  enclosed  building  ventilated  to  a  control  device. 


II 

^  M  S45     Standards  *or  ♦itgit'v*«  dus* 
source*. 

(a)  Each  owner  or  operator  of  a 
secondary  lead  smelter  shall  prepare 
and  at  all  times  operate  according  to  a 
standard  operating  procedures  manual 
that  describes  in  detail  the  measures 
that  will  be  put  in  place  to  control 
fugitive  dust  emission  sources  within 
the  areas  of  the  secondary  lead  smelter 
listed  in  paragraphs  (a)(1)  through  (a)(5) 
of  this  section. 

(1)  Plant  roadways; 

(2)  Battery  breaking  area; 

(3)  Furnace  area; 

(4)  Refining  and  casting  area;  and 

(5)  Materials  storage  and  handling 
area. 

(b)  The  standard  operating  procediuvs 
manual  shall  be  submitted  to  the 
Administrator  or  delegated  authority  for 
review  and  approval. 

(c)  The  controls  specified  in  the 
standard  operating  procedures  manua* 
shall  at  a  minimum  include  the 
requirements  of  paragraphs  (c)(1) 
throu^  (c)(5)  of  this  section. 

(1)  Plant  roadways — paving  of  all 
areas  subject  to  vehicle  traffic  and 
pavement  cleaning  twice  per  day  of 
those  areas,  except  on  days  when 
natinal  precipitation  makes  cleaning 
unnecessary  or  when  sand  or  a  similar 
material  has  been  spread  on  plant 
roadways  to  provide  traction  on  ice  or 
snow. 

(2)  Battery  breaking  area — partial 
enclosure  of  storage  piles,  wet 
suppression  applied  to  storage  piles 
with  sufficient  frequency  and  quantity 
to  prevent  the  formation  of  dust,  and 
pavement  cleaning  twice  per  day;  or 
total  enclosure  of  the  battery  breaking 
area. 

(3)  Furnace  area — partial  enclosure 
and  pavement  cleaning  twice  per  day;  or 
total  enclosure  and  ventilation  of  the 
enclosure  to  a  control  device. 

(4)  Refining  and  casting  area — partial 
enclosure  and  pavement  cleaning  twice 


per  day;  or  total  enclosure  and 
ventilation  of  the  enclosure  to  a  control 
device. 

(5)  Materials  storage  and  handling 
area — partial  enclosure  of  storage  piles, 
wet  suppression  applied  to  storage  piles 
with  sufficient  frequency  and  quantity 
to  prevent  the  formation  of  dust,  vehicle 
wash  at  each  exit  &om  the  area,  and 
paving  of  the  area;  or  total  enclosure  of 
the  area  and  ventilation  of  the  enclosure 
to  a  control  device,  and  a  vehicle  wash 
at  each  exit. 

(d)  The  standard  operating  procediues 
manual  shall  require  that  daily  records 
be  maintained  of  all  wet  suppression, 
pavement  cleaning,  and  vehicle  washing 
activities  performed  to  control  fugitive 
dust  emissions. 

(e)  No  owner  or  operator  of  a 
secondary  lead  smelter  shall  discharge 
or  cause  to  be  discharged  into  the 
atmosphere  from  any  building  or 
enclosure  ventilation  system  any  gases 
that  contain  lead  compoimds  in  excess 
of  2.0  milligrams  of  lead  per  dry 
standard  cubic  meter  (0.00087  grains  of 
lead  per  dry  standard  cubic  foot). 

§  63.546    Comoliance  dates. 

(a)  Each  ,v>i__:  _:  _;;erator  of  an 
existing  secondary  lead  smelter  shall 
achieve  compliance  with  the 
requirements  of  this  subpart  no  later 
than  December  23, 1997. 

(b)  Each  owner  or  operator  of  a 
secondary  lead  smelter  that  commences 
construction  or  reconstruction  after  June 
9,  1994,  shall  achieve  compliance  with 
the  requirements  of  this  subpart  by  June 
13,  1997  or  upon  startup  of  operations, 
whichever  is  later 


<i  63  54  7 


'  est  methods 


(a)  The  following  test  methods  in 
appendix  A  of  part  60  listed  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section  shall  be  used  to  determine 
compliance  with  the  emission  standards 


for  lead  compounds  under  §§  63.543(a), 
63.544  (c),  and  (d),  and  63.545(e): 

(1)  Method  1  shall  be  used  to  select 
the  sampling  port  location  and  the 
number  of  traverse  points. 

(2)  Method  2  shall  be  used  to  measiue 
volumetric  flow  rate. 

(3)  Method  3  shall  be  used  for  gas 
analysis  to  determine  the  dry  molecular 
weight  of  the  stack  gas. 

(4)  Method  4  shall  be  used  to 
determine  moisture  content  of  the  stack 
gas. 

(5)  Method  12  shall  be  used  to 
determine  compliance  with  the  lead 
compoiuid  emission  standards.  The 
minimum  sample  volume  shall  be  0.85 
dry  standard  cubic  meters  (30  dry 
standard  cubic  feet)  and  the  minimum 
sampling  time  shall  be  60  minutes  for 
each  run.  Three  runs  shall  be  performed 
and  the  average  of  the  three  nms  shall 
be  used  to  determine  compliance. 

(b)  The  following  test  methods  in 
appendix  A  of  part  60  listed  in 
paragraphs  (b)(l}  through  {b)(5)  of  this 
section  shall  be  used,  as  specified,  to 
determine  compliance  with  the 
emission  standards  for  total 
hydrocarbons  under  §  63.543  (c),  (d),  (e), 
and  (g): 

(1)  Method  1  shall  be  used  to  select 
the  sampling  port  location  to  determine 
compliance  imder  §63. 543(c),  (d),  (e), 
and(g). 

(2)  Method  2  shall  be  used  to  measiue 
volumetric  flow  rate  to  determine 
compliance  under  §  63.543(g). 

(3)  The  Single  Point  Integrated 
Sampling  and  Analytical  Procedure  of 
Method  3B  shall  be  used  to  measure  the 
carbon  dioxide  content  of  the  stack 
gases  to  determine  compliance  under 
§63.543  (c),(d),  and  (e). 

(4)  Method  4  shall  be  used  to  measure 
moisture  content  of  the  stack  gases  to 
determine  compliance  under  §  63.543 
(c),  (d),  (e),  and  (g). 
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(5)  Method  25A  shall  be  used  to 
measure  total  hydrocarbon  emissions  to 
determine  compliance  imder  §  63.543 
(c).  (d),  (e),  and  (g).  The  minimum 
sampling  time  shall  be  1  hour  for  each 
run.  A  minimum  of  three  runs  shall  be 
performed.  A  1-hour  average  total 
hydrocarbon  concentration  shall  be 
determined  for  each  run  and  the  average 
of  the  three  1-hour  averages  shall  be 
used  to  determine  compliance.  The  total 
hydrocarbon  emissions  concentrations 
for  determining  compliance  under 
§  63.543(c).  (d).  and  (e)  shall  be 
expressed  as  propane  and  shall  be 
corrected  to  4  percent  carbon  dioxide,  as 
described  in  paragraph  (c)  of  this 
section. 

(c)  For  the  purposes  of  determining 
compliance  with  the  emission  limits 
under  §  63.543  (c).  (d),  and  (e).  the 
measured  total  hydrocarbon 
concentrations  shall  be  corrected  to  4 
percent  carbon  dioxide  as  listed  in 
paragraphs  (c)(1)  through  (c)(2)  of  this 
section-  in  the  following  manner 

(1)  If  the  measured  percent  carbon 
dioxide  is  greater  than  0.4  percent  in 
each  compliance  test,  the  correction 
factor  shall  be  determined  by  using 
equation  (1). 


F  = 


4.0 
CO, 


(1) 


where: 

F  =  correction  factor  (no  units) 
CO7  =  percent  carbon  dioxide 

measured  using  Method  3B,  where  the 

measured  carbon  dioxide  is  greater  than 

0.4  percent. 

(2)  If  the  measured  percent  carbon 
dioxide  is  equal  to  or  less  than  0.4 
percent,  then  a  correction  factor  (F)  of 
10  shall  be  used. 

(3)  The  corrected  total  hydrocarbon 
concentration  shall  be  determined  by 
multiplying  the  measured  total 
hydrocarbon  concentration  by  the 
correction  factor  (F)  determined  for  each 
compliance  test. 

(d)  Compliance  with  the  face  velocity 
requirements  under  §  63.544(b)  for 
process  fugitive  enclosure  hoods  shall 
be  determined  by  the  following  test 
methods  in  paragraphs  (d)(1)  or  (d)(2)  of 
this  section. 

(1)  Owners  and  operators  shall 
calculate  face  velocity  using  the 
procedures  in  paragraphs  (d)(l)(i) 
through  (d)(l)(iv)  of  this  section. 

(i)  Method  1  shall  be  used  to  select 
the  sampling  port  location  in  the  duct 
leading  from  the  process  fugitive 
enclosure  hood  to  the  control  device. 

(ii)  Method  2  shall  be  used  to  measure 
the  volumetric  flow  rate  in  the  duct 
from  the  process  fugitive  enclosure 
hood  to  the  control  device. 


(iii)  1  he  lace  area  of  the  hood  shall  be 
determined  from  measurement  of  the 
hood.  If  the  hood  has  access  doors,  then 
face  area  shall  be  determined  with  the 
access  doors  in  the  position  they  are  in 
during  normal  operating  conditions. 

(iv)  Face  velocity  shall  be  determined 
by  dividing  the  volumetric  flow  rate 
determined  in  paragraph  (d)(l)(ii)  of  this 
section  by  the  total  face  area  for  the 
hood  determined  in  paragraph  (d)(l)(iii) 
of  this  section. 

(2)  The  face  velocity  shall  be 
measured  directly  using  the  procedures 
in  paragraphs  (d)(2)(i)  through  (d)(2)(v) 
of  this  section. 

(i)  A  propeller  anemometer  or 
equivalent  device  shall  be  used  to 
measure  hood  face  velocity. 

(ii)  The  propeller  of  the  anemometer 
shall  be  made  of  a  material  of  uniform 
density  and  shall  be  properly  balanced 
to  optimize  performance. 

(iii)  The  measurement  range  of  the 
anemometer  shall  extend  to  at  least  300 
meters  per  minute  (1,000  feet  per 
minute). 

(iv)  A  known  relationship  shall  exist 
between  the  anemometer  signal  output 
and  air  velocity,  and  the  anemometer 
must  be  equipped  with  a  suitable 
readout  system. 

(v)  Hood  face  velocity  shall  be 
determined  for  each  hood  open  during 
normal  operation  by  placing  the 
anemometer  in  the  plane  of  the  hood 
opening.  Access  doors  shall  be 
positioned  consistent  with  normal 
operation. 

(e)  Owners  and  operators  shall 
determine  compliance  with  the  doorway 
in-draft  requirement  for  enclosed 
buildings  in  §  63.544(b)  using  the 
procedures  in  paragraphs  (e)(1)  or  (e)(2) 
of  this  section. 

(l)(i)  Owners  and  operators  shall  use 
a  propeller  anemometer  or  equivalent 
device  meeting  the  requirements  of 
paragraphs  (d)(2)(ii)  through  (d)(2)(iv)  of 
this  section. 

(ii)  Doorway  in-draft  shall  be 
determined  by  placing  the  anemometer 
in  the  plane  of  the  doorway  opening 
near  its  center. 

(iii)  Doorway  in-draft  shall  be 
demonstrated  for  each  doorway  that  is 
open  during  normal  operation  with  all 
remaining  doorways  in  the  position  they 
are  in  during  normal  operation. 

(2)(i)  Owners  and  operators  shall 
install  a  differential  pressure  gage  on  the 
leeward  wall  of  the  building  to  measure 
the  pressure  difference  between  the 
inside  and  outside  of  the  building. 

(ii)  The  pressure  gage  shall  be 
certified  by  the  manufacturer  to  be 
capable  of  measuring  pressure 
differential  in  the  range  of  0.02  to  0.2 
mm  Hg. 


(iii)  Both  the  inside  and  outside  taps 
shall  be  shielded  to  reduce  the  effects  of 
wind. 

(iv)  Owners  and  operators  shall 
demonstrate  the  inside  of  the  building  is 
maintained  at  a  negative  pressure  as 
compared  to  the  outside  of  the  building 
of  no  less  than  0.02  mm  Hg  when  all 
doors  are  in  the  position  they  are  in 
during  normal  operation. 

§63.546     Mi}.".,io(!f>9  r8quire.Ti*r;s. 

(a)  Owners  and  operators  of  secondary 
lead  smelters  shall  prepare,  and  at  all 
times  operate  according  to,  a  standard 
operating  procedures  manual  that 
describes  in  detail  procedures  for 
inspection,  maintenance,  and  bag  leak 
detection  and  corrective  action  plans  for 
all  baghouses  (fabric  filters)  that  are 
used  to  control  process,  process  fugitive, 
or  fugitive  dust  emissions  from  any 
source  subject  to  the  lead  emission 
standards  in  §§63.543,  63.544,  and 
63.545,  including  those  used  to  control 
emissions  bom  building  ventilation. 
This  provision  shall  not  apply  to 
process  fugitive  sources  that  are 
controlled  by  wet  scrubbers. 

(b)  The  standard  operating  procedures 
manual  for  baghouses  required  by 
paragraph  (a)  of  this  section  shall  be 
submitted  to  the  Administrator  or 
delegated  authority  for  review  and 
approval. 

(c)  The  procedures  specified  in  the 
standard  operating  procedures  manual 
for  inspections  and  routine  maintenance 
shall,  at  a  minimum,  include  the 
requirements  of  paragraphs  (c)(1) 
through  (c)(9)  of  this  section. 

(1)  Daily  monitoring  of  pressure  drop 
across  each  baghouse  cell. 

(2)  Weekly  confirmation  that  dust  is 
being  removed  from  hoppers  through 
visual  inspection,  or  equivalent  means 
of  ensuring  the  proper  functioning  of 
removed  mechanisms. 

(3)  Daily  check  of  compressed  air 
supply  for  pulse-jet  baghouses. 

(4)  An  appropriate  methodology  for 
monitoring  cleaning  cycles  to  ensure 
proper  operation. 

(5)  Monthly  check  of  bag  cleaning 
mechanisms  for  proper  functioning 
through  visual  inspection  or  equivalent 
means. 

(6)  Monthly  check  of  bag  tension  on 
reverse  air  and  shaker-type  baghouses. 
Such  checks  are  not  required  for  shaker- 
type  baghouses  using  self-tensioning 
(spring  loaded)  devices. 

(7)  Quarterly  confirmation  of  the 
physical  integrity  of  the  baghouse 
through  visual  inspection  of  the 
baghouse  interior  for  air  leaks. 

(8)  Quarterly  inspection  of  fans  for 
wear,  material  buildup,  and  corrosion 
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through  visual  inspection,  vibration 
detectors,  or  equivalent  means. 

(9)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  continuous 
operation  of  a  bag  leak  detection  system. 

(d)  The  procedures  specified  in  the 
standard  operating  procedures  manual 
for  maintenance  shall,  at  a  minimum, 
include  a  preventative  maintenance 
schedule  that  is  consistent  with  the 
baghouse  manufacturer's  instructions 
for  routine  and  long-term  maintenance. 

(e)  The  bag  leak  detection  system 
required  by  paragraph  (a)(9)  of  this 
section,  shall  meet  the  specifications 
and  requirements  of  paragraphs  (e)(1) 
through  (e)(8)  of  this  section. 

(1)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacttu^r  to 
be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of  10 
milligram  per  actual  cubic  meter  (0.0044 
grains  per  actual  cubic  foot)  or  less. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
particulate  matter  loadings. 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  alarm  when  an  increase  in 
relative  particulate  loadings  is  detected 
over  a  preset  level. 

(4)  The  bag  leak  detection  system 
shall  be  installed  and  operated  in  a 
manner  consistent  with  available 
written  guidance  from  the  U.S. 
Environmental  Protection  Agency  or.  in 
the  absence  of  such  written  guidance, 
the  manufactiuer's  written 
specifications  and  recommendations  for 
installation,  operation,  and  adjustment 
of  the  system. 

(5)  The  initial  adjustment  of  the 
system  shall,  at  a  minimum,  consist  of 
establishing  the  baseline  output  by 
adjusting  the  sensitivity  (range)  and  the 
averaging  period  of  the  device,  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time. 

(6)  Following  initial  adjustment,  the 
owner  or  operator  shall  not  adjust  the 
sensitivity  or  range,  averaging  period, 
alarm  set  points,  or  alarm  delay  time, 
except  as  detailed  in  the  approved  SOP 
required  under  paragraph  (a)  of  this 
section.  In  no  event  shall  the  sensitivity 
be  increased  by  more  than  100  percent 
or  decreased  more  than  50  percent  over 
a  365  day  period  unless  such 
adjustment  follows  a  complete  baghouse 
inspection  which  demonstrates  the 
baghouse  is  in  good  operating  condition. 

(7)  For  negative  pressure,  induced  air 
baghouses,  and  positive  pressure 
baghouses  that  are  discharged  to  the 
atmosphere  through  a  stack,  the  bag  leak 
detector  must  be  installed  downstream 
of  the  baghouse  and  upstream  of  any 
wet  acid  gas  scrubber. 


(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(f)  The  standard  operating  procedures 
manual  required  by  paragraph  (a)  of  this 
section  shall  include  a  corrective  action 
plan  that  specifies  the  procedures  to  be 
followed  in  the  case  of  a  bag  leak 
detection  system  alarm.  The  corrective 
action  plan  shall  include,  at  a 
minimum,  the  procedures  used  to 
determine  and  record  the  time  and 
cause  of  the  alarm  as  well  as  the 
corrective  actions  taken  to  correct  the 
control  device  malfunction  or  minimize 
emissions  as  specified  in  paragraphs 
(f)(1)  and  (f)(2)  of  this  section. 

(1)  The  procedures  used  to  determine 
the  cause  of  the  alarm  must  be  initiated 
within  30  minutes  of  the  alarm. 

(2)  The  cause  of  the  alarm  must  be 
alleviated  by  taking  the  necessary 
corrective  action(s)  which  may  include, 
but  not  be  limited  to,  paragraphs  (f)(2)(i) 
through  (f)(2Kvi)  of  this  section. 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  filter  elements,  or 
any  other  malfunction  that  may  cause 
an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media,  or  otherwise  repairing  the 
control  device. 

(iv)  Sealing  off  a  defective  baghouse 
compMurtment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  emissions. 

(g)  Baghouses  equipped  with  HEPA 
filters  as  a  secondary  filter  used  to 
control  process,  process  fugitive,  or 
fi.gitive  dust  emissions  from  any  source 
subject  to  the  lead  emission  standards  in 
§63.543,  63.544.  or  63.545  are  exempt 
from  the  requirement  in  §  63.548(c)(9)  of 
this  section  to  be  equipped  with  a  bag 
leak  detector.  The  owner  or  operator  of 
an  affected  source  that  uses  a  HEPA 
filter  shall  monitor  and  record  the 
pressure  drop  across  the  HEPA  filter 
system  daily.  If  the  pressure  drop  is 
outside  the  limit(s)  specified  by  the 
filter  manufactiu^r,  the  owner  or 
operator  must  take  appropriate 
corrective  measures,  which  may  include 
but  not  be  limited  to  those  given  in 
paragraphs  (g)(1)  through  (^(4)  of  this 
section. 

(1)  Inspecting  the  filter  and  filter 
housing  for  air  leaks  and  torn  or  broken 
filters. 

(2)  Replacing  defective  filter  media,  or 
otherwise  repairing  the  control  device. 


(3)  Sealing  off  a  defective  control 
device  by  routing  air  to  other  control 
devices. 

(4)  Shutting  down  the  process 
producing  the  particulate  emissions. 

(h)  Baghouses  that  are  used 
exclusively  for  the  control  of  fugitive 
dust  emissions  from  any  source  subject 
to  the  lead  emissions  standard  in 
§63.545  are  exempt  from  the 
requirement  in  §  63.548(c)(9)  of  this 
section  to  be  equipped  with  a  bag  leak 
detector. 

(i)  The  owner  or  operator  of  a 
secondary  lead  smelter  that  uses  a  wet 
scrubber  to  control  particiilate  matter 
and  metal  hazardous  air  pollutant 
emissions  frtim  a  process  fugitive  source 
shall  monitor  and  record  the  pressure 
drop  and  water  flow  rate  of  the  wet 
scrubber  during  the  initial  test  to 
demonstrate  compliance  with  the  lead 
emission  limit  under  §  63.544(c)  and  (d). 
Thereafter,  the  owner  or  operator  shall 
monitor  and  record  the  pressure  drop 
and  water  flow  rate  at  least  once  every 
hour  and  shall  maintain  the  pressure 
drop  and  water  flow  rate  no  lower  than 
30  percent  below  the  pressure  drop  and 
water  flow  rate  measured  during  the 
initial  compliance  test. 

(j)  The  owner  or  operator  of  a  blast 
furnace  or  collocated  blast  furnace  and 
reverberatory  furnace  subject  to  the  total 
hydrocarbon  standards  in  §  63.543  (c), 
(d),  or  (e),  must  comply  virith  the 
requirements  of  either  paragraph  (j)(l) 
or  (j)(2)  of  this  section,  to  demonstrate 
continuous  compliance  with  the  total 
hydrocarbon  emission  standards. 

(1)  Continuous  Temperature 
Monitoring,  (i)  The  owner  or  operator  of 
a  blast  furnace  or  a  collocated  blast 
furnace  and  reverberatory  furnace 
subject  to  the  total  hydrocarbon 
emission  standards  in  §63.543  (c).  (d), 
or  (e)  shall  install,  calibrate,  maintain, 
and  continuously  operate  a  device  to 
monitor  and  record  the  temperature  of 
the  afterburner  or  the  combined  blast 
furnace  and  reverberatory  furnace 
exhaust  streams  consistent  with  the 
requirements  for  continuous  monitoring 
systems  in  subpart  A,  General 
Provisions. 

(ii)  Prior  to  or  in  conjunction  with  the 
initial  compliance  test  to  determine 
compliance  with  §  63.543  (c),  (d),  or  (e), 
the  owner  or  operator  shall  conduct  a 
performance  evaluation  for  the 
temperature  monitoring  device 
according  to  §  63.8(e)  of  the  General 
Provisions.  The  definitions,  installation 
specifications,  test  procedures,  and  data 
reduction  procedures  for  determining 
calibration  drift,  relative  acciuBcy,  and 
reporting  described  in  Performance 
Specification  2,  40  CFR  Part  60, 
Appendix  B,  Sections  2.  3.  5.  7.  8,  9,  and 
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10  shall  be  used  to  conduct  the 
evaluation.  The  temperature  monitoring 
device  shall  meet  the  following 
periormance  and  equipment 
specifications: 

(A)  The  recorder  response  range  must 
include  zero  and  1.5  times  the  average 
temperature  identified  in  paragraph 
(j)(l)(iii)  of  this  section. 

(B)  The  monitoring  system  calibration 
drift  shall  not  exceed  2  percent  of  1.5 
times  the  average  temperature  identified 
in  paragraph  (j)(l)(iii)  of  this  section. 

(C)  The  monitoring  system  relative 
accuracy  shall  not  exceed  20  percent. 

(D)  The  reference  method  snail  be  an 
National  Institute  of  Standards  and 
Technology  calibrated  reference 
thermocouple-potentiometer  system  or 
an  alternate  reference,  subject  to  the 
approval  of  the  Administrator. 

fiii)  The  owner  or  operator  of  a  blast 
furnace  or  a  collocated  blast  furnace  and 
reverberatory  furnace  subject  to  the  total 
hydrocarbon  emission  standards  shall 
monitor  and  record  the  temperature  of 
the  afterburner  or  the  combined  blast 
furnace  and  reverberatory  furnace 
exhaust  streams  every  15  minutes 
during  the  total  hydrocarbon 
compliance  test  and  determine  an 
arithmetic  average  for  the  recorded 
temperature  measurements. 

(iv)  To  remain  in  compliance  with  the 
standards  for  total  hydrocarbons,  the 
owner  or  operator  must  maintain  an 
afterburner  or  combined  exhaust 
temperature  such  that  the  average 
temperature  in  any  3-hour  period  does 
not  fall  more  than  28  "C  (50  "F)  below 
the  average  established  in  paragraph 
(j)(l)(iii)  of  this  section.  An  average 
temperature  in  any  3-hour  period  that 
falls  more  than  28  t:  (50  "F)  below  the 
average  established  in  paragraph 
(j}(l)(iii)  of  this  section,  shall  constitute 
a  violation  of  the  applicable  emission 
standard  for  total  hydrocarbons  under 
§63.543(c),  (d),  or(e). 

(2)  Continuous  Monitoring  of  Total 
Hydrocarbon  Emissions,  (i)  The  owner 
or  operator  of  a  secondary  lead  smelter 
shall  install,  operate,  and  maintain  a 
total  hydrocarbon  continuous 
monitoring  system  and  comply  with  all 
of  the  requirements  for  continuous 
monitoring  systems  found  in  subpart  A, 
General  Provisions. 

(ii)  Prior  to  or  in  conjunction  with  the 
initial  compliance  test  to  determine 
compliance  with  §  63.543  (c),  (d),  or  (e), 
the  owner  or  operator  shall  conduct  a 
periormance  evaluation  for  the  total 
hydrocarbon  continuous  monitoring 
system  according  to  §  63.8(e)  of  the 
General  Provisions.  The  monitor  shall 
meet  the  periormance  specifications  of 
Performance  Specification  8,  40  CFR 
Part  60,  Appendix  B. 


(iii)  Allowing  the  3-hour  average  total 
hydrocarbon  concentration  to  exceed 
the  applicable  total  hydrocarbon 
emission  limit  under  §63.543  shall 
constitute  a  violation  of  the  applicable 
emission  standard  for  total 
hydrocarbons  under  §63.543  (c),  (d).  or 
(e). 

§63.549    Notification  requirements. 

(a)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  comply 
with  all  of  the  noUfication  requirements 
of  §  63.9  of  subpart  A,  General 
Provisions. 

(b)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  submit  the 
fugitive  dust  control  standard  operating 
procedures  manual  required  under 

§  63.545(a)  and  the  standard  operating 
procedures  manual  for  baghouses 
required  under  §63. 548(a)  to  the 
Administrator  or  delegated  authority 
along  with  a  notification  that  the 
smelter  is  seeking  review  and  approval 
of  these  plans  and  procedures.  CWnera 
or  operators  of  existing  secondary  lead 
smelters  shall  submit  this  notification 
no  later  than  July  23,  1997.  The  owner 
or  operator  of  a  secondary  lead  smelter 
that  commences  construction  or 
reconstruction  after  June  9,  1994,  shall 
submit  this  notification  no  later  than 
180  days  before  startup  of  the 
constructed  or  reconstructed  secondary 
lead  smelter,  but  no  sooner  than  June 
13,  1997.  An  affected  source  that  has 
received  a  construction  permit  from  the 
Administrator  or  delegated  authority  on 
or  before  June  23, 1995,  shall  submit 
this  notification  xio  later  than  Jidy  23, 
1997. 

§  63.560    RecofxlkMpIng  and  reporting 
requtramants. 

(a)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  comply 
with  all  of  the  recordkeeping 
requirements  under  §  63.10  of  the 
General  Provisions.  In  addition,  each 
owner  or  operator  of  a  secondary  lead 
smelter  shall  maintain  for  a  period  of  5 
years,  records  of  the  information  listed 
in  paragraphs  (a)(1)  through  (a)(6)  of  this 
section. 

(1)  An  identification  of  the  date  and 
time  of  all  bag  leak  detection  system 
alarms,  their  cause,  and  an  explanation 
of  the  corrective  actions  taken. 

(2)  If  an  owner  or  operator  chooses  to 
demonstrate  continuous  compliance 
with  the  total  hydrocart>on  emission 
standards  under  §63.543  (c),  (d),  or  (e) 
by  employing  the  method  allowed  in 
§63.548(j)(l),  the  records  shall  include 
the  output  from  the  contiiuious 
temperature  monitor,  an  identification 
of  periods  when  the  3-hour  average 
temperature  fell  below  the  minimum 


established  under  §63. 548(j)(l],  and  an 
explanation  of  the  corrective  actions 
taken. 

(3)  If  an  owner  or  operator  chooses  to 
demonstrate  continuous  compliance 
with  the  total  hydrocarbon  emission 
standard  under  §  63.543  (c),  (d),  or  (e)  by 
employing  the  method  allowed  in 
§63.548(j)(2),  the  records  shall  include 
the  output  from  the  total  hydrocarbon 
continuous  monitoring  system,  an 
identification  of  the  periods  when  the  3- 
hour  average  total  hydrocarbon 
concentration  exceeded  the  applicable 
standard  and  an  explanation  of  the 
corrective  actions  taken. 

(4)  Any  recordkeeping  required  as 
part  of  the  practices  described  in  the 
standard  operating  procedures  manual 
required  under  §  63.545(a)  for  the 
control  of  fugitive  dust  emissions. 

(5)  Any  recordkeeping  required  as 
part  of  the  practices  described  in  the 
standard  operating  procedures  manual 
for  baghouses  required  under 

§  63.548(a). 

(6)  Records  of  the  pressure  drop  and 
water  flow  rate  for  wet  scrubbers  used 
to  control  metal  hazardous  air  pollutant 
emissions  from  process  fugitive  sources. 

(b)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  comply 
with  all  of  the  reporting  requirements 
under  §  63.10  of  the  General  Provisions. 
The  submittal  of  reports  shall  be  no  less 
frequent  than  specified  under 
§  63.10(e)(3)  of  the  General  Provisions. 
Once  a  source  reports  a  violation  of  the 
standard  or  excess  emissions,  the  source 
shall  follow  the  reporting  format 
required  under  §  63.10(e)(3)  until  a 
request  to  reduce  reporting  frequency  is 
approved. 

ic)  In  addition  to  the  information 
required  under  §  63.10  of  the  G«»eral 
Provisions,  reports  required  under 
paragraph  (b)  of  this  section  shall 
include  the  information  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section. 

(1)  The  reports  shall  include  records 
of  all  alarms  from  the  bag  leak  detection 
system  specified  in  §  63.548(e). 

(2)  The  reports  shall  include  a 
description  of  the  procedures  taken 
following  each  bag  leak  detection 
system  alarm  pursuant  to  §  63.548(f)  (1) 
and  (2). 

(3)  The  reports  shall  include  the 
information  specified  in  either 
paragraph  (c)(3)(i)  or  (c)(3)(ii)  of  this 
section,  consistent  with  the  monitoring 
option  selected  under  §63. 548(h). 

(i)  A  record  of  the  temperature 
monitor  output,  in  3-hour  block 
averages,  for  those  periods  when  the 
temperature  monitored  pursuant  to 
§63.548(j)(l)  fell  below  the  level 
established  in  §  63.548(j)(l). 
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(ii)  A  record  of  the  total  hydrocarbon 
concentration,  in  3-bour  block  averages, 
for  those  periods  when  the  total 
hydrocarbon  concentration  being 
monitored  pursuant  to  §  63.548(j)(2) 
exceeds  the  relevant  limits  established 
in  §63.543  (c),  (d),  and  (e). 

(4)  The  reports  shall  contain  a 
summary  of  the  records  maintained  as 
part  of  the  practices  described  in  the 
standard  operating  procedures  manual 
for  baghouses  required  under 

§  63.548(a),  including  an  explanation  of 
the  periods  when  the  procedures  were 
not  followed  and  the  corrective  actions 
taken. 

(5)  The  reports  shall  contain  an 
identification  of  the  periods  when  the 
pressure  drop  and  water  flow  rate  of  wet 
scrubbers  used  to  control  process 
fugitive  sources  dropped  below  the 
levels  established  in  §  63.548(1),  and  an 
explanation  of  the  corrective  actions 
taken. 

(6)  The  reports  shall  contain  a 
summary  of  the  fugitive  dust  control 
measures  performed  during  the  required 
reporting  period,  including  an 
explanation  of  the  periods  when  the 
procedures  outiined  in  the  standard 
operating  procedures  manual  pursuant 
to  §  63.S45(a)  were  not  followed  and  the 
corrective  actions  taken.  The  reports 
shall  not  contain  copies  of  the  daily 
records  required  to  demonstrate 
compliance  with  the  requirements  of  the 
standard  operating  procedures  manuals 
required  under  §§  63.545(a)  and 
63.548(a). 
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Exemption  Prom  Adutt  Portion  o- 

Chi Id- Resistant  Testing  Specifications 

AoENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Rule  related  notice. 

sjmmafiy:  Thib  document  grants  a  5- 
year  exemption  from  the  serior-adult 
test  and  younger-adult  test  effectiveness 
specifications,  described  in  16  CFR 
1700.15(b)(2)  (Ease  of  adult  opening), 
for  prefilled,  nonrefiUable  ant  or  roach 
insecticide  bait  stations  not  designed  or 
intended  to  be  opened  or  activated  in  a 
manner  that  exposes  the  contents  to 
human  contact.  Products  qualifying  for 
this  exemption  must  still  fully  comply 


with  all  other  child-resistant  packaging 
(CRP)  effectiveness,  compatibility,  and 
durability  standards,  as  well  as  all  other 
requirements  of  40  CFR  part  157.  CRP 
certification  for  products  relying  on  this 
exemption  must  specify  that  the 
package  does  not  comply  with  the 
senior  and  younger  adult  effectiveness 
specifications  per  this  exemption.  This 
exemption  was  requested  by  S.C. 
Johnson  &  Son,  Inc.,  which  argued  that 
a  package  that  does  not  require  opening 
or  activation  to  put  into  use  should  not 
require  adult  ease  of  opening  testing. 
DATES:  This  exemption  becomes 
effective  on  Jime  13, 1997  and  expires 
on  June  13,  200? 

FOR  FURTHER  IKFORMA 'ON  COKTACT: 
Rosalind  L.  Gross,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone  number  (703)  308-7368,  e- 
mail:  gross.rosalind@epamail.epa.gov. 
SUPPiSMPNTAnv  info«m*"^»on:  S.C. 

JoI.iiM^:    .V  >'..;■..  i:;i     r'-q;/*  ■>ted  an 

exemption  from  the  senior-adult  test 
and  yoimger-adult  test  effectiveness 
specifications,  described  in  16  CFR 
1700.15(b)(2)  (Ease  of  adult  opening), 
for  prefilled,  nonrefillable  ant  or  roach 
insecticide  bait  stations  that  are  not 
designed  or  intended  to  be  opened  or 
activated  in  a  manner  that  exposes  the 
contents  to  human  contact. 

I.  Background 

FIFRA  25(c)(3)  requires  EPA's  CRP 
standards  to  be  consistent  with  those  of 
the  Consumer  Product  Safety 
Commission  (CPSC).  EPA's  CRP 
regulations  at  40  CFR  157.32  require 
that  CRP  for  pesticides  meet  the  CPSC 
packaging  standards  (effectiveness 
specifications)  and  testing  procedures 
set  forth  in  16  CFR  1700.15(b)  and 
17000.20.  The  CPSC  Poison  Prevention 
Packaging  Standards  in  16  CFR 
1700.15(b)  provide  Uiat  CRP,  when 
tested  by  the  method  described  in  16 
CFR  1700.20,  shall  meet  certain  child- 
resistant  test,  senior-adult  test,  and 
younger-adult  test  effectiveness 
specifications.  In  16  CFR  1700.15(bH2). 
the  senior-adult  test  and  younger-adult 
test  effectiveness  specifications  are 
discussed  with  reference  to  the  senior- 
adult  panel  test  of  16  CFR  1700.20(a)(3) 
and  the  younger-adult  panel  test  of  16 
CFR  1700.20(a)(4),  respectively. 

The  EPA  CRP  regulations  provide  that 
exemptions  bom  compliance  may  be 
requested  on  a  case-by-case  basis  for 
specific  products  based  on  technical 
factors  (40  CFR  157.24(b)(3)).  The 
regulations  further  provide  that  any 
such  exemption  decision  will  be 
published  in  the  Federal  Register,  will 


be  for  a  specified  length  of  time,  and 
will  be  applicable  to  any  product  with 
substantially  similar  composition  and 
intended  uses. 

n.  Requested  Grounds  for  Exemption 

As  support  for  its  exemption  request, 
S.C.  Johnson  &  Son,  Inc.  advanced  the 
following  arguments: 

The  purpose  of  adult  testing  is  to 
ensure  that  CRP  is  not  difficult  for 
adults  to  use  properly.  If  CRP  is  difficiUt 
for  adults  to  open,  the  concern  arises 
that  the  package  may  be  disabled  or  left 
unseciu^  to  eliminate  the  difficidty  of 
reopening  it.  Under  such  circumstances 
the  contents  would  be  accessible  to 
children.  In  the  case  of  prefilled, 
nonrefillable  ant  or  roach  insecticide 
bait  stations  not  designed  or  intended  to 
be  opened,  this  concern  does  not  arise. 
There  is  no  risk  that  an  adult  v^ll 
disable  or  fail  to  resecure  a  difficult  to 
open  package,  because  the  packages 
need  not  be  of)ened  or  activated  in  order 
to  function  properly.  As  there  is  no 
concern  that  an  adult  will  disable  or  &il 
to  resecure  such  a  package,  there  is  also 
no  concern  that  the  contents  of  disabled 
or  unsecured  packages  will  be 
accessible  to  children.  Instead,  from  a 
child  safety  standpoint,  the  only 
relevant  question  regarding  such 
packages  is  whether  they  can  prevent  a 
child  from  gaining  access  to  the  bait 

m.  Agency  Determination 

The  Agency  has  considered  the  S.C. 
Johnson  &  Son,  Inc.  exemption  request 
and  the  basis  therefore  and  agrees  that 
it  is  unnecessary  to  test  the  ability  of  a 
senior-adult  or  yoimger-adult  to  open 
and  properly  reseciue  a  package  not 
designed  or  intended  to  be  opened  or 
activated.  No  benefits  in  terms  of 
improved  child  safety  would  be  gained 
by  such  testing.  Therefore,  the  Agency 
hereby  grants  a  5-year  exemption  from 
the  senior-adult  test  and  younger-adidt 
test  effectiveness  specifications, 
described  in  16  CFR  1700.15(b)(2)  for 
prefilled,  nonrefillable  ant  or  roach 
insecticide  bait  stations  not  designed  or 
intended  to  be  opened  or  activated  in  a 
manner  that  exposes  the  contents  to 
human  contact.  The  Agency  has 
authority  under  40  CFR  157.24(b)(3)  to 
grant  an  exemption  from  any  CRP 
requirement,  including  the  testing 
requirements,  based  on  technical 
considerations. 

IV.  Exemption 

A  5-year  exemption  is  granted  from 
the  senior-adult  test  and  younger-adult 
test  effectiveness  specifications, 
described  in  16  CFR  1700.15(b)(2),  for 
prefilled,  nonrefillable  ant  or  roach 
insecticide  bait  stations  not  designed  or 
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intended  to  be  opened  or  activated  in  a 
manner  that  exposes  the  contents  to 
human  contact.  Products  that  qualify  for 
this  exemption  must  fully  comply  with 
all  other  CRP  effectiveness, 
compatibility,  and  durability  standards 
as  well  as  all  other  requirements  of  40 
CFR  part  157.  CRP  certification  for 
products  relying  on  this  exemption 
must  specify  that  the  package  does  not 
comply  with  the  senior  and  younger 
adult  effectiveness  specifications  per 
this  exemption.  This  exemption 
becomes  effective  on  June  13,  1997  and 
expires  on  June  13,  2002. 

List  of  Subjects  in  40  CFR  Part  157 

Administrative  practice  and 
procedure,  Infants  and  children. 
Packaging  and  containers.  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  Iune4,  1997. 

Junes  lones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  97-15565  Filed  ft-12-97;  8:45  am] 

aiUMQ  CODE  66aO-M-F 


fc  N  V  P  O  N  M  t  NTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300494;  FRL-6718-8] 
RIN  2070-AB78 

■   0        .4/ole;  Pesticide  Tolerances 
ioi  Emefgency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
Ume-limited  tolerances  for  combined 
residues  of  the  pesticide  propiconazole 
in  on  or  the  raw  agricultural 
commodities  dry  beans,  dry  bean  forage 
and  dry  bean  hay  in  connection  with 
EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of 
propiconazole  on  dry  beans  in 
Miimesota,  North  Dakota,  Nebraska, 
Colorado  and  Kansas.  These  tolerances 
will  expire  and  are  revoked  on 
December  31,  1998. 
DATES:  This  regulation  becomes 
effective  June  13, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  August  12,  1997. 

ADDRESSES:  Written  objections  and 

hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300494], 
must  be  submitted  to:  Hearing  Clerk 


(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  [OPP- 
300494],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA.  A 
copy  of  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Such  copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300494].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703)  308-9363,  e- 
mail:  odiott.olgadepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  the  combined  residues  of 
the  pesticide  propiconazole  (l-||2-(2,4- 
dichlorophenyl)-4-propyl-l  ,3-dioxolan- 
2-yl]methyl]-lH-l,2,4-tiiazole)and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  (DCBA)  and 
expressed  as  parent  compound,  in  or  on 
dry  beans  at  0.5  part  per  million  (ppm), 
in  or  on  dry  bean  forage  at  8.0  ppm,  and 
in  or  on  dry  bean  hay  at  8.0  ppm.  These 
tolerances  will  expire  and  be  revoked  by 


EPA  on  December  31, 1998.  After 
December  31,  1998.  EPA  will  publish  a  " 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

1.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  Among 
other  things,  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(I)of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  bom  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FUTIA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  bom  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA  Such 
tolerances  can  be  established  without 


UMI 


Federal  Register  /  Vol.  62,  No.  114  /  Friday.  June  13.  1997  /  Rules  and  Regulations  32225 


providing  notice  or  a  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemption.s 

n.  EmerEencv  FucnjpiHifj.s  for 
pTDpii  luia/oie  on  r>r\  Bcdnsand 
FFDCA  ioieranceti 

The  Applicants  stated  that  Uromyces 
appendiculatus,  the  causal  organism  of 
the  bean  rust,  has  the  potential  to  erupt 
in  epidemic  proportions.  Due  to  the 
heavy  precipitations  during  the  winter 
in  the  Midwest  and  high  rust  buildup 
diuing  previous  years,  the  ideal 
environmental  conditions  are  present 
for  rapid  development  of  the  disease. 
The  pathogen  is  capable  of  inutating  and 
although  resistance  has  been 
traditionally  bred  into  bean  varieties, 
the  available  cultivars  are  susceptible  to 
the  new  races  of  the  rust.  The  registered 
pesticides  are  protectant  fungicides  and 
must  be  applied  before  infection  occurs. 
When  disease  pressure  is  high,  effective 
control  is  difficult  to  attain  with  these 
pesticides  unless  all  the  growers  in  the 
region  begin  a  calendar  base  spray 
program.  Propiconazole  is  a  curative 
fungicide  and  because  of  its  post- 
infection activity  allows  an  integrated 
pest  management  approach  with 
applications  made  only  at  the  first  signs 
of  infection.  Propiconazole  is  also  an 
antisporulant  and  thereby  can  reduce 
inoculum  production.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  propiconazole  on  dry  beans  for 
control  of  rust  [Uromyces 
appendiculatus).  After  having  reviewed 
their  submissions,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  propiconazole  in  or  on  dry  beans.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
These  tolerances  vdll  permit  the 
marketing  of  dry  beans  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemption. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 


food  is^afe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31. 
1998,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  dry  beans, 
dry  bean  forage,  and  dry  bean  hay  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  during  the  term 
of,  and  in  accordance  with  all  the 
conditions  of,  sectiofi  18  of  FIFRA.  EPA 
will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  propiconazole  meets 
EPA's  registration  requirements  for  use 
on  dry  beans  or  '.vhether  permanent 
tolerances  for  this  use  would  be 
appropriate.  These  tolerances  do  not 
serve  as  a  basis  for  registration  of 
propiconazole  by  a  State  for  special 
local  needs  under  FIFRA  section  24(c). 
Nor  do  these  tolerances  serve  as  the 
basis  for  any  State  other  than 
Minnesota,  North  Dakota,  Nebraska, 
Colorado,  and  Kansas  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  propiconazole,  contact 
the  Agency's  Registration  EHvision  at  the 
address  provided  above.    * 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effect«  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

On6&  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 


The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  &ctor 
(sometimes  called  a  "safety  &ctor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fbld  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  struct\ire 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
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The  Theoretical  Maximum  Residue 
CoDtributioD  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiu«  of  the 
toxic  effects  caused  by  propiconazole 
are  discussed  below. 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  the  Office 
of  Pesticide  Programs  (OPP)  has 
determined  that  the  NOEL  of  30  mg/kg/ 
day  from  a  developmental  toxicity  study 
in  rats  should  be  used  to  assess  risks 
from  acute  toxicity.  The  developmental 
lowest  effect  level  (LEL)  of  90  mg/kg/ 


day  was  based  on  the  increased  -^ 
incidence  of  unossified  stemebrae, 
rudimentary  ribs,  and  shortened  or 
absent  renal  papillae.  This  risk 
assessment  evaluates  acute  dietary  risk 
to  females  13+ years. 

2.  Short-  ana  intermediate-term 
toxicity.  Based  on  the  available  data, 
OPP  has  determined  that  a  NOEL  of  30 
mg/kg/day  from  a  developmental 
toxicity  study  in  rats  should  be  used  to 
assess  risks  from  short-  and 
intermediate-term  dermal  toxicity.  At 
the  developmental  LEL  of  90  mg/kg/day, 
there  were  increased  incidences  of 
unossified  sternebrae,  rudimentary  ribs, 
and  shortened  or  absent  renal  papillae. 
For  short-  and  intermediate-term 
inhalation  toxicity,  OPP  has  determined 
that  a  NOEL  of  92.8  mg/kg/day  (0.5  mg/ 
L).  the  highest  dose  tested  from  a  5-day 
inhalation  toxicity  study  in  rats  should 
be  used  to  assess  risks  for  occupational 
and  residential  exposure  scenarios. 

3.  Chronic  risk.  Based  on  the  available 
chronic  toxicity  data.  OPP  has 
established  the  RfD  for  propiconazole  at 
0.013  mg/kg/day.  The  RfD  is  based  on 

a  one-year  feeding  study  in  dogs  with  a 
NOEL  of  1.25  mg/kg/day  and  an 
uncertainty  factor  (UF)  of  100.  The  LEL 
of  6.25  mg/kg/day  was  based  on  mild 
irritation  of  the  gastric  mucosa. 

4.  Cancer  risk.  Using  its  Guidelines 
for  Carcinogen  Risk  Assessment 
published  September  24, 1986  (51  FR 
33992),  EPA  has  classified 
propiconazole  as  a  Group  C,  "possible 
human  carcinogen",  chemical.  The  OPP 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  recommended  using  the  RfD 
approach  for  quantification  of  human 
risk. 

B.  Exposures  and  Risks 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposiue 
the  Agency  looks  at  include  drinking 
water  (whether  frtim  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.434)  for  the  combined  residues 
of  propiconazole  (l-([2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yllmethyll-lH-l,2,4-triazole)and  its 
metabolites  determined  as  2.4- 
dichlorobenzoic  acid  (DCBA)  and 


expresed  as  parent  compound,  in  or  on 
a  variety  of  raw  agricultiual 
commodities  at  levels  ranging  from  0.05 
ppm  in  milk  to  60  ppm  in  grass  (seed 
screenings).  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  propiconazole 
as  follows: 

i.  Acute  risk.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure. 

The  acute  dietary  (food  only)  risk 
assessment  used  tolerance  level  residues 
and  100%  crop-treated  information. 
Thus,  the  acute  dietary  risk  estimate  is 
an  over-estimate  of  exposure  and  it  is 
considered  to  be  protective  of  any  acute 
exposure  scenario.  In  the  best  scientific 
judgment  of  OPP,  the  acute  dietary  risk 
from  the  currently  registered,  and  this 
proposed  Segtion  18  uses  of 
propiconazole,  do  not  exceed  our  level 
of  concern.  For  the  population  subgroup 
of  concern,  females  13+  years,  a  MOE 
value  of  3,000  was  calculated.  Fiulher 
refinement  using  anticipated  residue 
values  and  percent  crop-treated  data 
would  result  in  lower  acute  dietary  risk 
estimates. 

ii.  Chronic  risk.  The  chronic  dietary 
risk  assessment  was  partially  refined 
using  anticipated  residue  levels  and 
percent  crop-treated  values  for  selected 
commodities.  The  population  subgroup 
with  the  largest  percentage  of  the  RfD 
occupied  is  non-nursing  infants  less 
than  1  year  old,  at  20%  of  the  RfD.  This 
risk  estimate  should  be  viewed  as 
conservative;  further  refinement  using 
anticipated  residue  levels  and  percent 
crop-treated  values  for  all  commodities 
would  result  in  lower  dietary  exposure 
estimates. 

iii.  Cancer  risk.  Based  on  the  OPP 
Carcinogenicity  Peer  Review 
Committee's  (CPRC)  recommendation 
that  the  RfD  approach  be  used  to  assess 
cancer  risk,  a  quantitative  cancer  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-term 
exposure  to  propiconazole  residues  are 
adequately  addressed  by  the  aggregate 
chronic  exposure  analysis  using  the 
RfD. 

2.  From  drinking  water.  Based  on 
available  studies  used  in  EPA's 
assessment  of  environmental  risk, 
propiconazole  is  soluble  in  water  but 
relatively  immobile  in  most  soils  and 
fairly  persistent  in  the  environment.  No 
Maximum  Concentration  Level  has  been 
established  for  residues  of 
propiconazole  in  drinking  water.  No 
Health  Advisory  Levels  for 
propiconazole  in  drinking  water  have 
been  established. 
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Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identiiy  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figvue  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  propiconazole  to  exceed 
the  RfD  if  the  tolerances  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  propiconazole  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerances  are  granted. 

3.  From  non-dietary  exposure. 
Propiconazole  is  registered  for 
residential  usage  as  a  preservative  for 
finished  wood  (fences,  window 
moldings)  {md  for  ornamental  turf/ 
lawns.  Lawn  care  usage  data  available  to 
the  Agency  indicates  that  there  is  no 
reported  usage  of  propiconazole 
products  by  homeowners.  Two  sources 
reported  usage  by  lawn  care  operators 
and  landscapers.  Based  on  acres  treated 
information,  between  3,850  to  6,725 
households  are  estimated  to  be 
potentially  treated  with  propiconazole. 
This  represents  between  0.004%  to 
0.007%  of  all  households  nationally. 

1.  Acute  risk.  EPA  generally  will  not 
include  residential  or  other  non-dietary 
exposure  as  a  component  of  the  acute 
exposure  assessment.  Theoretically,  it  is 
also  possible  that  a  residential,  or  other 
non-dietary,  exposure  could  be 
combined  with  the  acute  total  dietary 
exposure  from  food  and  water. 
However,  the  Agency  does  not  believe 
that  aggregating  multiple  exposure  to 
large  amounts  of  pesticide  residues  in 
the  residential  enviromnent  via  multiple 
products  and  routes  for  a  one  day 
exposure  is  a  reasonably  probable  event. 
It  is  highly  unlikely  that,  in  one  day,  an 


individual  would  have  multiple  high- 
end  exposures  to  the  same  pesticide  by 
treating  their  lawn  and  garden,  treating 
their  house  via  crack  and  crevice 
application,  swimming  in  a  pool,  and  be 
maximally  exposed  in  the  food  and 
water  consumed.  Additionally,  the 
concept  of  an  acute  exposure  as  a  single 
exposure  does  not  allow  for  including 
post-application  exposures,  in  which 
residues  decline  over  a  period  of  days 
after  application.  Therefore,  the  Agency 
believes  that  residential  exposures  are 
more  -appropriately  included  in  the 
short-term  exposiuv  scenario  discussed 
below. 

ii.  Chronic  risk.  Based  on  the  natiue 
of  the  outdoor  and  indoor  residential 
uses  of  propiconazole,  the  Agency  has 
concluded  that  a  chronic  residential 
exposure  scenario  does  not  exist. 

lii.  Short-  and  intermediate-term  risk. 
Considering  the  nature  of  the  outdoor 
residential  uses,  the  Agency  has 
concluded  that  a  short-  to  intermediate- 
term  outdoor  residential  exposiu^ 
scenario  could  exist.  The  contribution 
from  indoor  residential  inhalation 
exposure  resulting  from  propiconazole- 
treated  window  moldings  to  the  short- 
and  intermediate-term  aggregate  risk 
would  be  negligible,  and  has  not  been 
included  in  this  risk  characterization. 

In  the  absence  of  data,  and  imtil 
further  data  are  provided,  risks  &t)m 
residential  uses  will  be  assumed  to 
account  for  10%  (5%  each  for  outdoor 
and  indoor  residential  usage)  of  the  total 
allowable  aggregate  short-  and 
intermediate-term  risk.  OPP  considers 
this  estimate  of  total  aggregate  short- 
and  intennediate-tencD  exposure  as 
conservative  and  protective  of  the 
public  health.  In  the  best  scientific 
judgment  of  OPP,  the  shortand 
intermediate-term  aggregate  risks  from 
the  currently  registered,  and  the 
proposed  Section  18  uses  of 
propiconazole,  do  not  exceed  our  level 
of  concern. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408Cb){2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides. 


although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
imderstanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presentiy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
propiconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  propiconazole 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  propiconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13-f  and 
older  (accounts  for  both  maternal  and 
fetal  exposure),  the  calculated  MOE 
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value  is  3,000.  Ihis  MOE  value  does  not 
exceed  the  Agency's  level  of  concern  for 
acute  dietary  exposure.  Despite  the 
potential  for  exposure  to  propiconazole 
from  drinking  water  EPA  concludes  that 
the  aggregate  acute  risk  from  the 
currently  registered  uses  of 
propiconazole  does  not  exceed  the 
Agency's  level  of  concern. 

2.  Snort-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  For  propiconazole,  EPA  does 
not  have  concerns  for  short-  and 
intermediate-term  dietary  exposure 
because  of  the  very  high  values 
calculated  for  the  MOEs.  The  calculated 
MOE  value  is  34,000  for  the  U.S. 
population.  Despite  the  potential  for 
exposure  to  propiconazole  from 
drinking  water  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
propiconazole  residues. 

3.  Chronic  risk.  Using  the 
conservative  ARC  exposure  assiunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to 
propiconazole  from  food  will  utilize  7% 
of  the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  propiconazole  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  propiconazole  residues. 

4.  Cancer  risk.  Based  on  the  OPP 
Carcinogenicity  Peer  Review 
Committee's  (CPRC)  recommendation 
that  the  RfD  approach  be  used  to  assess 
cancer  risk,  a  quantitative  cancer  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-term 
exposure  to  propiconazole  residues  are 
adequately  addressed  by  the  aggregate 
chronic  exposure  analysis  using  the 
RfD. 

E.  Aggregate  Risks  and  Detennination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 


children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tlut)ugh  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

In  assessing  the  potential  for 
additional  sensitivity  of  in&nts  and 
children  to  residues  of  propiconazole, 
EPA  considered  data  &«m 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  bom 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

1.  Developmental  toxicity  studies. — i. 
Rat.  The  maternal  (systemic)  NOEL  was 
30  mg/kg/day.  The  maternal  I.F.I.  of  90 
mg/kg/day  was  based  on  reduced  body 
weight  gain  and  rales  in  females.  The 
developmental  NOEL  was  also  30  mg/ 
kg/ day.  The  developmental  LEL  of  90 
mg/kg/day  was  based  on  the  increased 
incidence  of  unossified  stemebrae, 
rudimentary  ribs,  and  shortened  or 
absent  renal  papillae. 

ii.  Rabbit.  The  maternal  (systemic) 
NOEL  was  100  mg/kg/day.  The  maternal 
LEL  of  250  mg/kg/day  was  based  on 
decreased  food  consumption  and  body 
weight  gain.  There  was  also  an 
increased  incidence  of  abortion  at  400 
mg/kg/day.  The  developmental  NOEL 
was  400  mg/kg/day  (HDT),  based  upon 
the  lack  of  developmental  delays  or 
alterations. 

2.  Reproductive  toxicity  study  (rat). 
From  the  2-generation  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  LEL  of  5  mg/kg/day,  the 
lowest  dose  tested  (LET),  was  based  on 
the  increased  incidence  of  hepatic 
"clear-cell  change"  at  all  dose  levels; 
additionally,  at  25  and  125  mg/kg/day, 
decreased  body  weights,  decreased  food 
consumption,  and/or  an  increased 
incidence  of  hepatic  cellular  swelling 
were  observed.  A  NOEL  for  parental 


toxicity  was  iioi  ueiKiuiined.  The 
reproductive/  developmental  NOEL  was 
25  mg/kg/day.  The  reproductive  LEL  of 
125  mg/kg/day  was  based  on  decreased 
offispring  survival  of  second  generation 
(F.)  pups,  on  decreased  body  weight 
throughout  lactation,  and  on  an  increase 
in  the  incidence  of  hepatic  cellular 
swelling  for  both  generations  of 
offspring  (Fl  and  F.  pups). 

3.  Pre-  and  post-natal  sensitivity.  The 
developmental  toxicity  NOELs  were  30 
mg/kg/day  in  rats  and  400  mg/kg/day 
(HDT)  in  rabbits.  Developmental 
toxicity  was  observed  in  rats  at  90  mg/ 
kg/day;  these  effects  occurred  in  the 
presence  of  maternal  toxicity.  In  rabbits, 
no  developmental  delays  or  alterations 
were  noted;  however,  increased 
abortions  were  observed  at  the 
maternally  toxic  dose  of  400  mg/kg/day. 
The  developmental  NOELs  are  more 
than  24-  and  320-fold  higher  in  rats  and 
rabbits,  respectively,  than  the  NOEL  of 
1.25  mg/kg/day  from  the  1-year  feeding 
stiidy  in  dogs,  which  is  the  basis  of  the 
RfD. 

In  the  two-generation  reproductive 
toxicity  study  in  rats,  the  reproductive 
(pup)  toxicity  NOEL  of  25  mg/kg/day 
was  greater  than  the  parental  (systemic) 
toxicity  NOEL  (<5  mg/kg/day;  LET).  The 
NOEL  of  25  mg/kg/day  for  reproductive 
(pup)  toxicity  was  20-fold  higher  than 
the  NOEL  of  1.25  mg/kg/day  from  the  1- 
year  fieeding  study  in  dogs,  which  is  the 
basis  of  the  RfD.  The  reproductive  (pup) 
LEL  of  125  mg/kg/day  was  based  on 
decreased  offepring  survival  of  second 
generation  (F.)  pups,  and  on  decreased 
body  weight  throughout  lactation,  and 
an  increase  in  the  incidence  of  hepatic 
cellular  swelling  for  both  generations  of 
offspring  (F.  and  F.  pups).  Because  these 
reproductive  effects  occiured  in  the 
presence  of  parental  (systemic)  toxicity, 
these  data  do  not  suggest  increased  pre- 
or  post-natal  sensitivity  to  infants  and    ; 
children  (that  infents  and  children 
might  be  more  sensitive  than  adults)  to 
propiconazole  exposure. 

4.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13-t-  years, 
an  MOE  value  of  3,000  was  calculated 
using  the  high  end  exposure  value  of 
0.01  mg/kg/day.  Tolerance  level 
residues  and  100%  crop-treated 
information  were  used  in  conducting 
the  analysis.  Thus,  this  acute  dietary 
risk  estimate  is  considered  conservative. 
The  large  acute  dietary  MOE  calculated 
for  females  13+  years  old  provides 
assurance  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposures  to  females  13+  years  and  the 
pre-natal  development  of  infants. 

5.  Short-  or  intermediate-term  risk. 
For  the  most  highly  exposed  population 
subgroup  (non-nursing  infants  less  than 
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1  year  old),  a  short-  and  intermediate- 
term  MOE  of  11,000  was  calculated.  The 
large  MOE  calculated  for  nonnursing 
infants  provides  assurance  that  there  is 
a  reasonable  certainty  of  no  harm  for 
infants  and  children  from  short-  and 
intermediate-term  aggregate  exposures 
to  propiconazole  residues. 

6.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  the  percent  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 
residues  propiconazole  from  food  ranges 
&om  8%  for  nursing  infants,  up  to  20% 
for  non-nursing  infants  (the  most  highly 
exposed  population  subgroup).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  hiunan  health.  Despite  the  potential 
for  exposure  to  propiconazole  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
propiconazole  residues. 

V.  Other  Cons  i  d  p  r  a  t  i  o  n  ^ 

1.  Metabolism  in  plants  and  animals. 
The  metabolism  of  propiconazole  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  these 
tolerance  actions.  The  residues  of 
concern  are  propiconazole  (l-[[2-(2,4- 
dichloro-phenyl)-4-propyl-l,3-dioxolan- 
2-yllmethyll-lH-l,2,4-triazole),  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  (DCBA)  and 
expressed  as  parent  compound  as  per  40 
CFR  180.434. 

2.  Analytical  enforcement 
methodology.  There  are  practical 
analytical  methods  for  detecting  and 
measuring  levels  of  propiconazole  in  or 
on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  has  provided 
information  on  these  method  to  FDA. 
These  methods  have  been  approved  for 
publication  in  PAM  II  for  enforcement 
purposes. 

3.  Magnitude  of  residues.  Residues  of 
propiconazole  are  not  expected  to 
exceed  0.5  ppm  in/on  dry  beans  (seed), 
8.0  ppm  in/on  dry  bean  forage,  and  8.0 
ppm  in/on  dry  bean  hay  as  a  result  of 
these  Section  18  uses.  Time-limited 
tolerances  should  be  established  at  these 
levels.  Secondary  residues  in  animal 
commodities  are  not  expected  to  exceed 
existing  tolerances  as  a  result  of  these 
Section  18  uses. 


4.  International  residue  limits.  There 
are  no  Codex,  Canadian,  or  Mexican 
international  residue  limits  established 
for  use  of  propiconazole  on  dry  beans. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  the 
combined  residues  of  propiconazole  and 
its  metabolites  determined  as  2,4- 
dichlorobenzoic  acid  (DCBA)  and 
expressed  as  parent  compound,  in  or  on 
dry  beans  at  0.5  ppm,  in  or  on  dry  bean 
forage  at  8.0  ppm,  and  in  or  on  dry  bean 
hay  at  8.0  ppm. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  refiect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  12,  1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  revocation 
provision)  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-3004941.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  0£Bce  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefierson  Davis  Highway, 
Arlington.  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests.  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  dociunenL 

K.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
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specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  secUon  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950,  May  4, 1981). 


Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121, 110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agriculttutil  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Commodity 


Dated:  May  28, 1997. 

Junes  Jones, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— {AMENDEDl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.434,  paragraph  (b)  is 
amended  by  alphabetically  adding  the 
tolerances  to  the  table  to  read  as  follows: 

§180.434    1-{I2-(2,4-<J»chk>ropheny«)-4- 
propy«-1,3-dioxo4an-2-yqnMthyn-1H-1.2.4- 
triazote;  toierancM  for  residues. 

*     •     *     *     • 

(b)*     •     • 


Dry  bean  forage 
Dry  bean  hay  .... 
Dry  beans 


Expiration/  Revocation 
Date 


December  31,  1998 
December  31,  1998 
December  31,  1998 


[FR  Doc.  97-15373  Filed  6-12-97;  8:45  am] 
■lUJNQCOOE  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-306487;  FRL-671»-«1 

RIN  2070-AC78 

Azoxystrobin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Envirotunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  fungicide  azoxystrobin  in  or  on  the 
raw  agricultural  commodities  rice  and 
rice  straw  and  hulls,  liver  of  cattle,  hog, 
goat,  horse,  sheep,  and  poultry;  meat 
and  fat  of  cattle,  goat,  horse,  sheep, 
poultry,  and  swine;  kidney  and  milk  of 
cattle;  and  eggs  in  connection  with 
EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of 
azoxystrobin  on  rice  in  Mississippi. 
This  regulation  establishes  maximum 
permissible  levels  for  residues  of 


azoxystrobin  on  the  commodities  listed 
above  pursuant  to  section  408(1X6)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  May  30, 
1999. 

DATES:  This  regulation  becomes 
effective  June  13, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  August  12,  1997. 

ADDRESSES:  Written  bbjections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300497, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  OPP- 
300497,  should  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiutes  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 


requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  OPP-300497. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  IN;  wHMa    us  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  {7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Document  Processing  Desk,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-9359,  e-mail: 
dietrich.vLrginia@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA, 
pursuant  to  section  408(e)  and  (1){6)  of 
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the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  fungicide  azoxystrobin 
(methyl  (E)-2-{2-(6-(2- 
cyanophenoxy}pyrimidin-4- 
yloxylphenyl}-3-methoxyacrylate)  in  or 
on  rice  grain  at  4  ppm,  rice  straw  at  10 
ppm.  and  rice  hulls  at  20  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  May  30, 1999.  After  May  30,  1999. 
EPA  will  publish  a  document  in  the 
Federcd  Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticids  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
inimediately  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135.  November  13, 
1996)  (FR1^5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  firom  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 


governing  bU'„n  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3.  1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1K6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  writhout  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-reiated 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  ExemptkHM  for 
Azoxystrobin  on  RioB  and  FFDCA 
Tolerances 

On  January  30,  1997,  the  State  of 
Mississippi,  Etopartment  of  Agricultiire 
and  Commerce  requested  a  specific 
exemption  under  FIFRA  section  18  for 
the  use  of  azoxystrobin  to  control  sheath 
blight  on  rice.  Similar  requests  were 
received  from  Arkansas.  Louisiana, 
Missouri,  and  Texas.  The  applicant 
stated  that  growers  will  experience 
significant  economic  loss  if  the  pest  is 
not  adequately  controlled.  After  having 
reviewed  their  submission.  EPA  concurs 
that  an  emergency  condition  exists. 


As  part  of  its  assessment  of  these 
applications  for  emergency  exemption, 
EPA  assessed  the  potential  risks 
presented  by  residues  of  azoxystrobin 
on  rice.  In  doing  so,  EPA  considered  the 
new  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  to  grant  the 
section  18  exemiptions  only  after 
concluding  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would 
clearly  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
These  tolerances  for  azoxystrobin  will 
permit  the  marketing  of  rice  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  conmient  under 
section  408(e)  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  May  30,  1999, 
under  FFDCA  section  408(1)(5),  residues 
of  azoxystrobin  not  in  excess  of  the 
amount  specified  in  the  tolerances 
remaining  in  or  on  rice  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  azoxystrobin  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  rice  or 
whether  permanent  tolerances  for 
azoxystrobin  for  rice  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
azoxystrobin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  California  to  use 
this  product  on  this  rice  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  180.166.  For  additional 
information  regarding  the  emergency 
exemptions  for  azoxystrobin,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Awnisnt  and  Statutory 
Findings 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
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adverse  health  etluLti,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  do^s  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

EPA  generally  uses  the  RfD  to 
evaluate  the  chronic  risks  posed  by 
pesticide  exposure.  For  shorter  term 
risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 


carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximiun  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  rice  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  rice  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Azoxystrobin  is  not  registered  by  EPA 
for  indoor  or  outdoor  residential  use. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerances  for  residues  of 
azoxystrobin  in  or  on  rice  grain  at  4 
parts  per  million  (ppm);  rice  straw  at  10 
ppm;  rice  hulls  at  20  ppm;  liver  of 
cattle,  goat,  horse,  and  sheep  at  0.3  ppm, 
meat  and  fat  of  cattle,  goat,  horse,  sheep, 
poultry,  and  swine  at  0.01  ppm;  cattle 
kidney  at  0.06  ppm;  milk  at  0.006  ppm; 
poultry  liver  at  0.4  ppm;  hog  liver  at  0.2 
ppm;  and  eggs  at  0.4  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 
tolerances  follows. 


A.  Toxicological  Profile 

1.  Acute  risk.  The  Agency  did  not 
identify  an  acute  dietary  endpoint  and 
has  determined  that  this  risk  assessment 
is  not  required. 

2.  Chronic  risk.  The  RfD,  based  on  a 
chronic  toxicity  study  in  rats  with  a 
NOEL  of  18.2  milligrams/kilograms/day 
(mg/kg/day),  was  established  at  0.18 
mg/kg/day.  Reduced  body  weights  and 
bile  duct  lesions  were  observed  at  the 
lowest  effect  level  (LEL)  of  34  mg/kg/ 
day.  An  Uncertainty  Factor  (UF)  of  100 
was  used  to  account  for  both  the 
interspecies  extra-polation  and  the 
intraspecies  variability. 

3.  Short  and  intermediate  term  risk. 
No  toxic  endpoints  for  these  durations 
of  exposure  were  identified  in  the 
toxicological  data  base. 

4.  Cancer  risk.  Azoxystrobin  has  been 
classified  by  the  Agency's  RfD 
Committee  (November  7, 1996)  as  "Not 
Likely"  to  be  carcinogenic  to  humans 
via  relevant  routes  of  exposure.  This 
decision  was  made  according  to  the 
1996  proposed  guidelines.  Therefore, 
cancer  risk  was  not  assessed. 

5.  Risk  to  infants  and  children— i. 
Developmental  toxicity  studies—a. 
Rabbit.  In  the  developmental  toxicity 
study  in  rabbits,  the  developmental 
NOEL  was  500  mg/kg/day,  at  the  highest 
dose  tested  (HDT).  Because  there  were 
no  treatment-related  effects,  the 
developmental  LEL  was  >500  mg/kg/ 
day.  The  maternal  NOEL  was  150  mg/ 
kg/day.  The  maternal  LEL  of  500  mg/kg/ 
day  was  based  on  decreased  body 
weight  gain  during  dosing. 

b.  Rat  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOEL  was  not  established.  The 
maternal  LEL  of  25  mg/kg/day  at  the 
lowest  dose  tested  (LDT)  was  based  on 
increased  salivation.  The  developmental 
(fetal)  NOEL  was  100  mg/kg/day  (HDT). 

(ii)  Reproductive  toxicity  studies--Rat. 
In  the  reproductive  toxicity  study  in 
rats,  the  parental  (systemic)  NOEL  was 
32.3  mg/kg/day.  The  parental  LEL  of 
165.4  mg/kg/day  was  based  on 
decreased  body  weights  in  males  and 
females,  decreased  food  consumption 
and  increased  adjusted  liver  weights  in 
females,  and  cholangitis.  The 
reproductive  NOEL  was  32.3  mg/kg/day. 
The  reproductive  LEL  of  165.4  mg/kg/ 
day  was  based  on  increased  weanling 
liver  weights  and  decreased  body 
weights  for  pups  of  both  generations. 

B.  Aggregate  Exposure  and  Risk 

Tolerances  for  residues  of 
azoxystrobin  do  not  exist.  In  examining 
aggregate  exposure,  FQPA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
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residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  from  groiuidwater  or  surface 
water),  and  exposure  through  pesticide 
use  in  gardens,  lawns,  or  buildings 
(residential  and  other  indoor  uses).  In 
evaluating  food  exposiues,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  in&nts  and 
children. 

At  present  there  are  no  tolerances  for 
residues  of  azoxystrobin  because  it  is 
ciurently  registered  under  section  3  of 
FIFRA  only  for  use  on  golf  courses  and 
commercial  turf  farms.  Short  and 
intermediate  term  aggregate  risk 
assessments  were  not  conducted  on 
azoxystrobin  since  no  toxic  endpoints 
for  these  durations  of  exposure  were 
identified  in  the  toxicological  data  base. 

The  Agency  identified  chronic 
exposure  as  appropriate  for  aggregate 
risk  assessment.  The  Agency 
determined  that  an  acute  exposure 
analysis  is  not  required  because  no 
acute  dietary  endpoints  for  azoxystrobin 
were  identified. 

The  Agency  identified  chronic 
exposure  as  appropriate  for  aggregate 
risk  assessment.  The  aggregate  chronic 
risk  is  equal  to  the  sura  of  the  chronic 
risk  from  exposure  from  food  +  water  + 
residential  (indoor  and  outdoor)  uses. 
Azoxystrobin  is  not  registered  for  any 
residential  uses  so  no  exposure  from 
this  route  is  expected.  The  Agency 
estimates  that  aggregate  risk  (food  plus 
drinking  water)  would  not  exceed  the 
RfD  for  azoxystrobin. 

The  chronic  dietary  (food  only)  risk 
assessment  used  the  TMRC.  Therefore, 
the  resulting  exposure  estimates  should 
be  viewed  as  conservative;  further 
refinement  using  anticipated  residues 
and/or  percent  of  crop  treated  woidd 
result  in  lower  dietary  exposure 
estimates.  For  chronic  dietary  (food 
only)  risk  estimates,  the  population 
subgroup  with  the  largest  percentage  of 
the  RfD  occupied  is  non-nursing  infants 
less  than  1  year  old  at  3.9%  of  the  RfD. 

Azoxystrobin  and  its  transformation 
products  may  potentially  contaminate 
surface  waters  through  spray  drift  or 
surface  water  run-off.  In  addition, 
transformation  products  of  azoxystrobin 
exhibit  properties  of  pesticides  found  in 
ground  water,  some  persistence  and 
mobility  in  laboratory  and  field  studies. 
For  this  reason,  exposure  to 
azoxystrobin  through  drinking  water 
was  considered  during  the  risk 
assessment. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 


assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  well  below  the  level  that 
would  cause  azoxystrobin  to  exceed  the 
RfD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
azoxystrobin  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerances  are 
granted. 

Using  these  conservative  estimates, 
the  sum  total  of  the  aggregate  chronic 
risk  estimates  (food,  water,  residential 
indoor,  and  outdoor)  for  azoxystrobin 
for  the  population  subgroup  with  the 
largest  percentage  of  the  Rff)  occupied, 
non-nursing  infants  less  than  1  year  old, 
is  13.9%.  In  the  best  scientific 
judgement  of  the  Agency,  the 
azoxystrobin  aggregate  chronic  risk  does 
not  exceed  our  level  of  concern. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)P)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  conunon 


mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  8p>ecific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presendy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxir  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Safety  Determinations  for  U.S. 
Population 

Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  TMRC  dietary  exposure 
assumptions,  EPA  has  concluded  that 
dietary  exposure  from  food  to 
azoxystrobin  will  occupy  1  percent  of 
die  RfD  for  the  U.S.  populaUon.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
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the  RiD  represeiils  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Whatever 
reasonable  bounding  figure  the  Agency 
eventually  decides  upon  for  the 
contribution  from  water,  that  number  is 
expected  to  be  well  below  99  percent  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
azoxystrobin  residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold  MOE 
(safety  factor]  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  MOE 
(safety)  will  be  safe  for  infants  and 
children.  MOE  (safety)  are  often  referred 
to  as  uncertainty  (safety)  factors.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  (usually  lOOx  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional  10- 
fold  MOE  when  EPA  has  a  complete 
data  base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE.  Based  on  current 
toxicological  data  lequlrements,  the  data 
base  for  azoxystrobin  relative  to  pre 
(provided  by  rat  and  rabbit 
developmental  studies)  and  post-natal 
(provided  by  the  rat  reproduction  study) 
toxicity  is  complete. 

In  assessing  the  adequacy  of  the 
standard  uncertainty  factor  for 
azoxystrobin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  pre-natal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  from 
azoxystrobin  was  not  observed  in 
developmental  studies  using  rats  and 
rabbits.  The  pre-  and  post-natal 
toxicology  data  base  for  azoxystrobin  is 
complete  with  respect  to  current 
toxicological  data  requirements.  The 
results  of  these  studies  indicate  that 
infants  and  children  are  not  more 
sensitive  to  exposure,  based  on  the 
results  of  the  rat  and  rabbit 


developmental  toxicity  studies  and  the 
2-generation  reproductive  toxicity  study 
in  rats. 

The  results  of  the  rabbit 
developmental  toxicity  study  did  not 
indicate  that  an  acute  dietary  risk 
assessment  needed  to  be  performed.  For 
rabbits,  the  developmental  toxicity 
NOEL  was  500  mg/kg/day,  at  the  HDT. 
The  maternal  NOEL  of  150  mg/kg/day 
was  based  on  decreased  body  weight 
gain  at  the  LEL  of  500  mg/kg/day.  For 
rats,  the  developmental  toxicity  NOEL 
was  100  mg/kg/day  at  the  HDT.  The 
maternal  NOEL  was  not  determined  and 
the  maternal  LEL  of  25  mg/kg/day  at  the 
LDT  was  based  on  increased  salivation. 

In  the  2-generation  reproductive 
toxicity  study,  the  reproductive  and 
parental  (systemic)  NOEL  were  both 
32.3  mg/kg/day.  The  reproductive  LEL 
of  165.4  mg/kg/day  was  based  on 
increased  weanling  liver  weights  and 
decreased  body  weight  in  pups  of  both 
generations.  These  effects  occurred  in 
the  presence  of  parental  (systemic) 
toxicity.  The  parental  (systemic)  LEL  of 
165.4  mg/kg/day  was  based  on 
decreased  body  weights,  decreased  food 
consumption  and  increased  adjusted 
liver  weights  in  females,  and  cholangitis 
generations.  The  Agency  notes  that  the 
NOEL  of  18.2  mg/l^day  used  to 
establish  the  RfD  is  approximately  2- 
fold  lower  than  the  reproductive  NOEL; 
therefore,  the  Agency  concludes  that 
this  section  18  request  does  not 
represent  any  unacceptable  pre-  or  post- 
natal risk  to  infants  and  children. 

Despite  the  potential  for  exposure  to 
drinking  water.  EPA  has  concluded  that 
the  percentage  of  the  RfD  that  will  be 
utilized  by  dietary  exposure  (including 
drinking  water  exposure)  to  residues  of 
azoxystrobin  does  not  exceed  100 
percent  for  any  of  the  population 
subgroups.  Based  on  TMRC  exposure 
estimates  for  food,  as  described  above, 
EPA  has  concluded  that  the  percentage 
of  the  RfD  that  will  be  utilized  by 
dietary  exposure  to  residues  of 
azoxystrobin  ranges  from  1 1  percent  for 
children  1  to  6  years  old,  and  up  to  13.9 
percent  for  non-nursing  infants  (the 
most  highly  exposed  population 
subgroup).  Therefore,  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
azoxystrobin  residues.  Therefore,  EPA 
believes  that  reliable  data  show  that  the 
standard  uncertainty  factor  will  be 
protective  of  the  safety  of  infants  and 
children  and  an  additional  luicertainty 
factor  is  not  needed. 


Based  on  the  above,  EPjA  concludes 
that  reliable  data  support  use  of  the 
standard  100-fold  MOE/ uncertainty 
factor  and  that  an  additional  safety 
factor  is  not  needed  to  protect  the  safety 
of  infants  and  children. 

V.  Other  Considerations 

The  metabolism  of  azoxystrobin  in 
plants  is  adequately  understood  for  the 
purposes  of  this  tolerance.  There  is  no 
Codex  maximum  residue  level 
established  for  residues  of  azoxystrobin 
on  rice.  An  adequate  enforcement 
method,  GC-NPD  or  HPLC-UV,  is 
available  to  enforce  the  tolerance 
expression  on  plant  commodities.  An 
enforcement  method  (GC-NPD)  has  been 
proposed  for  animal  tissues  in 
association  with  a  recently  submitted 
petition  on  wheat.  The  method  has  been 
submitted  for  a  petition  method 
validation.  These  methods  are  available 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement  from:  By  mail, 
Calvin  Furlow,  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Crystal 
Mall  #2,  Rm  1128,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  703-305-5805. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  azoxystrobin  and  its  Z-isomer  to 
support  this  section  18  specific 
exemption: 

eggs:  0.4  ppm. 

kidney,  cattle:  0.06  ppm, 

liver  of  cattle,  goat,  horse,  and  sheep: 
0.3  ppm, 

liver,  hog:  0.2  ppm, 

liver,  poultry:  0.4  ppm, 

meat  and  fat  of  cattle,  goat,  horse, 
sheep,  poultry,  and  swine:  0.01  ppm. 

milk:  0.006  ppm. 

rice,  grain:  4  ppm. 

rice,  straw:  10  ppm, 

rice,  hulls:  20  ppm. 

These  tolerances  will  expire  and  are 
revoked  on  May  30,  1999. 

Vn.  Obfections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
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requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  12, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300497).  A  public  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 


inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Km.  1132  of  the  Public  Information  and 
Records  Integrity  Branch,  InTormation 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document 

EX.  Regidatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  tiie  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering  * 
the  budgetary  impacts  of  entitiement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 


requii-e  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  entiUed  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604(a),  do  not 

apply- 
Under  5  U.S.C.  801(a)(1)(A)  of  die 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Tide  11  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  SubiectB  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Elated:  June  2, 1997. 
Junes  Jones, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-{AMENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.507  to  read  as 
follows: 


§180.507 
residues. 


Azoxystrobtn;  tolerances  for 


(a)  General.  [Reserved] 

(b)  Section  18  emergency  exemptions. 
Time  limited  tolerances  are  established 
for  residues  of  the  fungicide 
azoxystrobin  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerance  is  specified  in  the 
following  table.  The  tolerance  expires 
and  will  be  revoked  by  EPA  on  the  date 
specified  in  the  table. 
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Commodity 

Eggs 

Kidney,  cattle 

Liver  of  cattle,  goat,  horse,  and  sheep  

Liver,  hog  

Liver,  pooltry 

Meat  and  fat  of  catUe,  goat,  horse,  sheep,  pouttry,  and  swine 

Milk  

Rice,  grain  

Rice,  hulls 

Rice,  straw  „ 


Parts  per  million 

0.4 

5A30«9 

0.06 

5/30«9 

0.3 

5/30/99 

0.2 

5/30/99 

0.4 

5/30/99 

0.01 

5/30/99 

0.006 

5/30/99 

4 

5/30«9 

20 

5/30/99 

10 

5/3a«9 

Expiration/Revocation  Date 


(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

[FR  Doc.  97-15564  Filed  6-12-97;  8:45  am] 
BILUMQCOOE  a8«0-60-f 


COMMITTEE  FOR  PURCHASE  FROM 

=  EC  OLE  WHO  ARE  BUND  OR 
stVtRELY  DISABLED 

41  CFR  Parts  51-3, 51-4,  and  51-6 

Miscellaneous  Amendments  to 
Committee  Regulations 

AGENCY:  Committee  for  Piircbase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
ACTION:  Final  rule. 

SUMMARY:  The  Committee  is  making 
changes  to  four  sections  of  its 
regulations  to  clarify  them  and  improve 
the  efficiency  of  operation  of  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program.  The  changes  are 
necessary  to  assure  consistency  with  an 
earlier  regulation  change,  eliminate  an 
unnecessary  rule,  encourage  more 
efficient  contracting,  and  inform  the 
public  of  a  change  in  Committee  policy 
on  military  resale  items. 
EFFECTIVE  DATE:  July  14,  1997. 
AOORESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
John  Heyer  (703)  603-7740.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  Since  the 
Committee's  regulations  were  last 
amended  on  October  20,  1995  (60  FR 
54199),  the  Committee  has  noticed 
several  instances  where  minor  changes 
or  clarifications  are  needed.  The 
Committee  has  decided  to  make  these 
changes  in  one  rulemaking  rather  than 
individually. 


In  a  1994  revision  (59  FR  59342),  41 
CFR  51-3. 2(d),  concerning  the 
requirement  for  central  nonprofit 
agencies  to  recommend  to  the 
Committee  commodities  and  services 
for  addition  to  the  Procurement  List, 
with  initial  fair  market  prices,  was  split 
into  two  paragraphs  (41  CFR  51-3.2(d) 
and  (e))  to  make  it  consistent  with  the 
Committee's  statute,  which  treats 
addition  of  commodities  or  services  to 
the  Procurement  List  and  determination 
of  fair  market  prices  as  two  distinct 
Committee  functions.  However,  the 
related  provision  at  41  CFR  51-3.2(c) 
requiring  central  nonprofit  agencies  to 
obtain  from  Federal  contracting 
activities  the  information  needed  for  the 
Committee  to  perform  these  functions 
was  not  similarly  divided.  The  change 
to  41  CFR  51-3.2(c)  makes  this  division. 

The  Committee's  requirements  for  a 
nonprofit  agency  to  maintain  its 
qualification  to  participate  in  the  JWOD 
Program  (41  CFR  51-4.3)  include 
compliance  with  applicable  Department 
of  Labor  (DOL)  compensation, 
employment,  and  occupational  health 
and  safety  standards  (paragraph  (b)(2)), 
and  establishment  of  written  procedures 
to  encourage  filling  of  vacancies  within 
the  nonprofit  agency  by  promouon  of 
qualified  employees  who  are  blind  or 
have  other  severe  disabilities  (paragraph 
(b)(9)).  Because  of  the  dollar  value  of 
their  Federal  contracts  under  the  JWOD 
Program,  most  JWOD  nonprofit  agencies 
are  required  by  DOL  employment 
standards  promulgated  under  authority 
of  section  503  of  the  Rehabilitation  Act 
to  have  procedxues  like  those  required 
by  paragraph  (b)(9).  The  Committee 
strongly  endorses  the  policies 
underlying  these  DOL  employment 
standards.  Accordingly,  the  Conunittee 
is  removing  paragraph  (b)(9)  and  revise 
paragraph  (b)(2)  to  make  clear  to  the 
public  that  the  DOL  standards  it 
mentions  include  the  procedures 
formerly  required  by  paragraph  (b)(9). 

Commodities  and  services  added  to 
the  Procurement  List  normally  remain 
on  it  indefinitely.  The  Administration's 


reinvention  of  Government  initiatives 
encourage  the  use  of  long-term  contracts 
to  minimize  administrative  delay  and 
expense.  The  Committee  is  amending  its 
existing  regulation  (41  CFR  51-6.3)  on 
use  of  long-term  ordering  agreements  for 
JWOD  commodities  to  add  a  paragraph 
encouraging  contracting  activities  to  use 
the  longest  contract  term  available  to 
them  when  buying  commodities  or 
services  from  the  JWOD  Program. 
The  Committee's  regulation  on 
military  resale  commodities  (41  CFR 
51-6.4)  has  traditionally  identified  the 
specific  numbered  commodity  series  to 
which  it  applies.  The  Committee  is 
amending  tfiis  regulation  to  include  two 
new  series  which  have  been  authorized 
by  the  Committee  for  the  military  resale 
program. 

Public  CommentB  on  the  Proposed  Rule 

The  Committee  published  the 
proposed  rule  in  the  Federal  Register  of 
March  27,  1997  (62  FR  14660).  No 
comments  were  received.  Accordingly, 
the  Committee's  regulations  are  being 
amended  as  stated  in  the  proposed  rule. 

Regulatory  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revision  clarifies  program 
policies  and  does  not  essentially  change 
the  impact  of  the  regulations  on  small 
entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  final  rule  because  it 
contains  no  information  collection  or 
recordkeeping  requirements  as  defined 
in  that  Act  and  its  regulations. 

Executive  Order  No.  12866 

The  Committee  has  been  exempted 
firom  the  regulatory  review  requirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 
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List  of  Subjects 

41  CFR  Parts  51-3  and  SIS 

Government  procurement, 
Handicapped. 

41  CFR  Part  51-4 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  51-3,  51-4,  and  51-6  of 
title  41,  chapter  51  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

1.  The  authority  citation  for  parts  51- 
3,  51-4,  and  51-6  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  46-48c. 

A  R    51-3— CENTRAL  NONPROFIT 
AGENCIES 

2.  Section  51-3.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§513?    qesi:>on8ibll>tie8  under  the  JWOO 

PrcKi'-yfi 

«         »         «         •         * 

(c)  Obtain  from  Federal  contracting 
activities  such  procurement  information 
as  is  required  by  the  Committee  to: 

(1)  Determine  the  suitability  of  a 
conunodity  or  service  being 
recommended  to  the  Committee  for 
addition  to  the  Procurement  List;  or 

(2)  Establish  an  initial  fair  market 
price  for  a  commodity  or  service  or 
make  changes  in  the  fair  market  price. 

•    li    •    ■     • 

DAP"'  -5^   A     NONPOOP'"^  AGFNCIES 

3.  Section  51—4.3  is  amended  by 
revising  paragraph  (b)(2),  removing 
paragraph  (b)(9),  and  redesignating 
paragraph  (b)(10)  as  (b)(9),  to  read  as 
follows: 


§51-4.; 


Mainia; 


a.iailfication. 


(b)-  •   • 

(2)  Comply  vtrith  the  applicable 
compensation,  employment,  and 
occupational  health  and  safety 
standards  prescribed  by  the  Secretary  of 
Labor,  including  procedures  to 
encourage  filling  of  vacancies  within  the 
nonprofit  agency  by  promotion  of 
qualified  employees  who  are  blind  or 
have  other  severe  disabilities. 


§51-6.3    Long-tenn  procuremems. 

•  *        •        •        * 

(b)  Contracting  activities  are 
encouraged  to  use  the  longest  contract 
term  available  by  law  to  their  agencies 
for  contracts  for  commodities  and 
services  under  the  JWOD  Program,  in 
order  to  minimize  the  time  and  expense 
devoted  to  formation  and  renewal  of 
these  contracts. 

5.  Section  51-6.4  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  and  paragraphs  (c)(2), 
(c){4y,  and  (d)  to  read  as  follows: 

§51-6.4    Military  resale  conunoditiee. 

•  •        •        •        • 

(b)  *   •  *  Authorized  resale  outlets 
may  stock  commercial  items  comparable 
to  the  military  resale  commodities  they 
stock,  except  that  military  commissary 
stores  shall  stock  military  resale 
commodities  in  the  800-,  900-,  and 
1000-  series  exclusively,  unless  an 
exception  has  been  granted  on  an 
individual  store  basis  for  the  stocking  of 
comparable  conunercial  items  for  which 
there  is  a  significant  ciistomer  demand. 

(c)»  •  • 

(2)  Require  the  stocldng  in 
commissary  stores  of  military  resale 
conunodities  in  the  400-,  500-,  800-, 
900-,  and  1000-  series  in  as  broad  a 
range  as  is  practicable. 

•  •        •        •        • 

(4)  Establish  policies  and  procedures 
which  reserve  to  its  agency  headquarters 
the  authority  to  grant  exceptions  to  the 
exclusive  stocking  of  80O-,  900-,  and 
1000-  series  military  resale  commod- 
ities. 

(d)  The  Defense  Commissary  Agency 
shall  provide  the  Committee  a  copy  of 
each  directive  which  relates  to  the 
stocking  of  military  resale  commodities 
in  commissary  stores,  including 
exceptions  authorizing  the  stocking  of 
commercial  items  in  competition  with 
800-,  900-,  and  1000-  series  military 
resale  commodities. 


action:  Final  rule. 


-'=JOCSDU''E5 


CXuhEMEN' 


1.  csecuon  oi— 6.3  is  amended  by 
revising  the  section  title,  redesignating 
the  existing  text  of  the  section  as 
paragraph  (a),  and  adding  paragraph  (b), 
to  read  as  follows: 


Dated:  June  10. 1997. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-15580  Filed  6-12-97;  8:45  am) 

BHJJNG  CODE  636»-01-P 
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^  CATIONS 

CCMMSSSION 

47  CF''  ^a-  ^3 

[MM  :>,K-.-.^'  "r    «*• 

144;RM-8827] 

■idrt-:.  '*''oaacas!i 

nc  Services; 

UtamogorQii,  NM 

AGENCY:  Federal  Communications 

Commission. 

SUMMARY:  The  Commission,  at  the 
request  of  Burt  Broadcasting,  Inc.,  allots 
Chaimel  300A  to  Alamogordo,  MM,  as 
the  community's  fourth  local 
commercial  FM  service.  See  61  FR 
37715,  July  19, 1996.  Channel  300A  can 
be  allotted  to  Alamogordo  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
13.8  kilometers  (8.6  miles)  north,  at 
coordinates  33-01-26  North  Latitude 
and  105-58-26  West  Longitude,  to 
avoid  a  short-spacing  to  vacant  and 
unapplied-for  Channel  300C  at  Balderas, 
Chihuahua,  Mexico.  Alamogordo  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border. 
Mexican  concurrence  in  the  allotment 
was  requested  in  October,  1996,  but  has 
not  yet  been  received.  In  light  of  the 
prolonged  pendency  of  this  proceeding, 
yet  in  an  effort  to  introduce  a  new  FM 
service  to  Alamogordo,  we  shall  grant 
the  proposal  with  the  following 
condition:  "Operation  with  the  facilities 
specified  herein  is  subject  to 
modification,  suspension,  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement."  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  21,  1997.  The 
window  period  for  filing  applications 
will  open  on  July  21, 1997,  and  close  on 
August  21,  1997. 

FOfl  FURTHER  MFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-144. 
adopted  May  28, 1997.  and  released 
June  6, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW.  Suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7S-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
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Authority:  S«cs.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 

$73,202    [Amemtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  300A  at 
Alamogordo. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  h4ass  Media  Bureau. 

(FR  Doc.  97-15527  Filed  6-12-97;  8:45  am] 

BtLUNQ  CODE  6712-01-(> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-71;  RM-8920] 

Radio  Broadcasting  Services;  Chatom 
and  Grove  Hill,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUtlMARY:  This  document  reallots 
Channel  291C3  from  Chatom  to  Grove 
Hill,  Alabama,  and  modi^es  the 
authorization  of  Capital  Assets,  Inc.  for 
Station  WFOW(FM)  to  specify  operation 
on  Channel  291C3  at  Grove  Hill,  as 
requested,  pursuant  to  the  provisions  of 
Section  1.420(i]  of  the  Commission's 
Rules.  See  62  FR  9408.  March  3,  1997. 
The  reallotment  of  Channel  291C3  to 
Grove  Hill  will  provide  the  larger 
community  with  its  Brst  local  aural 
transmission  service.  Coordinates  used 
for  Channel  291C3  at  Grove  Hill  are  31- 
48-20  and  87-38-07.  With  this  action, 
the  proceeding  is  terminated. 
DATES:  Effective  July  21.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

>  '       '*t^frARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-71. 
adopted  May  28. 1997,  and  released 
June  6, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
&om  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  SubiectB  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Chatom,  Channel  291C3 
and  adding  Grove  Hill,  Channel  291C3. 

Federal  Communications  Conmiission. 

John  A.  KarooMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-15529  Filed  6-12-97;  8:45  am) 

BJLLJNa  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-206;  RM-8877] 

Radio  Broadcasting  Services;  Raton. 

NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  N'Joy  Broadcasting,  allots 
Channel  249A  to  Raton.  NM.  as  the 
community's  third  local  FM  service. 
The  petitioner  can  also  amend  its 
pending  application  (BPH-960124MA) 
to  specify  operation  on  Channel  249A  in 
lieu  of  Channel  243  A  and  retain  cut-off 
protection.  See  61  FR  55125.  October 
25, 1996.  Channel  249A  can  be  allotted 
to  Raton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the 
trEinsmitter  site  specified  in  petitioner's 
pending  application,  which  is  6.3 
kilometers  (3.9  miles)  north  of  the 
community,  at  coordinates  36-57-18 
North  Latitude  and  104-25-22  West 
Longitude.  The  Commission  did  not 
allot  Channel  299A  to  Raton,  which  was 
proposed  to  accommodate  other  parties 
expressing  an  intention  to  apply  for  the 
channel,  because  no  such  expressions  of 
interest  were  received.  With  this  action, 
this  proceeding  is  terminated. 
DATE  EFFECTIVE:  July  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  96-206, 
adopted  May  28,  1997,  and  released 
June  6,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.  Suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

173.202    [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  249A  at 
Raton. 

Federal  Communications  Conunission. 
John  A.  KarooaiM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  97-15528  Filed  6-12-97;  8:45  am] 
BILUNO  CODE  6712-01-^ 


FEDERAL  or  MM 
COMMISSION 

47  CFR  Part  73 


NICATIONS 


[MM  Docket  No.  97-02;  RM-0032] 

Radio  Broadcasting  Services; 
Mulnvonago,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  doctunent 

allots  Channel  287A  to  Mukwonago. 
Wisconsin,  as  that  community's  first 
local  broadcast  service  in  response  to  a 
petition  filed  by  Faith  Congregation.  See 
62  FR  13582,  March  21.  1997.  There  is 
a  site  restriction  11.8  kilometers  (7.3 
miles)  west  of  the  community.  The 
coordinates  for  Channel  287A  are  42- 
54-15  and  88-27-55.  With  this  action. 
this  proceeding  is  terminated. 

DATES:  Effective  July  21, 1997.  The 
window  period  for  filing  applications 
for  Channel  28  7  A  at  Mukwonago, 


UMI 
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Wisconsin,  will  open  on  July  21, 1997, 
and  close  on  August  21, 1997. 
TOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-92, 
adopted  May  28, 1997,  and  released 
June  6, 1997. 

The  full  text  of  this  Conunission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  Commission's  Reference  Center 
(Room  239),  1919  M  Street,  NW, 
Washington,  E)C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC.  20037,  (202)  857- 
3800 

List  of  bui>)ect8  in  47  Ct'U,  P^-t  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

PAH1  73— lAMENOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C..154,  as  amended. 

973.202    [AmwHtodl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Wisconsin,  is 
amended  by  adding  Mukwonago, 
Channel  287A. 

Federal  Communications  Commission. 
John  A.  Kanraaos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  97-15523  Filed  6-12-97;  8:45  am] 
HUJNQ  COM  enz-oi-p 


COMMISSION 

^adi')  B'oaocasfi"o  Se'v-ces    ;,)"~!cson, 

AGENCt.  Federal  Commuiucations 
Commission. 

ACTION:  Final  rule. 

SuMwAf**:  The  Commission,  at  the 
request  of  Redwood  Broadcasting,  Inc., 
allots  Channel  278C3  to  Dickson,  OK,  as 
the  community's  first  local  aural 
transmission  service.  See  61  FR  66250, 
December  17, 1996.  Channel  278C3  can 


be  allotted  to  Dickson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  34-11-14 
North  Latitude  and  96-59-03  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  21, 1997.  The 
window  period  for  filing  applications 
will  open  on  July  21, 1997,  and  close  on 
August  21, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTAP     NrrmKATIOH:  This  is  a 
synopsis  of  the  i^uannission's  Report 
and  Order,  MM  Docket  No.  96-248, 
adopted  May  28,  1997,  and  released 
June  6,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140,  Washington,  DC  20037. 

List  of  Suhierts  in  47  CFR  Part  73 

Radio  D:;jdav-asting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


ACTION:  Final  rule. 


PART  73— {AMENOtDj 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AaAority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  ■•  "^4  oc  amended. 

§73.202    [Amenoedj 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Dickson,  Channel 
278C3. 

Federal  Communications  Commission. 

John  A.  KarooMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-15522  Filed  6-12-97;  8:45  am) 

BKUNQ  CODE  «n2-01-l> 


FEDF  H  A     :  OMMt .  NJICATIONS 

COMMISSION 

47  CFR  Pan  /3 

[MM  Docket  No.  97-16;  RM-8932] 

Radio  Broar'  asting  Services; 
Nashville,  Ar. 

AGENCY:  Federal  Communications 
Commission. 


SUMMARY:  This  document  allots  Chaimel 
245A  to  Nashville,  Arkansas,  as  that 
community's  second  local  FM  service  in 
response  to  a  petition  filed  on  behalf  of 
Temperance  Broadcasting  Company. 
See  62  FR  3853,  January  27,  1997. 
Coordinates  used  for  Channel  245A  at 
Nashville  are  33-59-12  and  93-51-54. 
With  this  action,  the  pr(x:eeding  is 
terminated. 

DATES:  Effective  July  21 ,  1997.  The 
window  period  for  filing  applications 
for  Channel  245A  at  Nashville, 
Arkansas,  will  open  on  July  21, 1997, 
and  close  on  August  21, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Jojmer,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Chaimel  245A  at  Nashville,  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 

SUPPiaiENTARY  INFORMATXM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-16, 
adopted  May  28, 1997,  and  released 
June  6, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Rooin  239),  1919  M  Street,  NW., 
Washin^on,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  2100  M  Sd-eet,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  SdbfectB  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

{73.202    [AmwidMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  245A  at  Nashville. 

Federal  Communications  Commission. 

John  A.  KarooMW, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-15520  Filed  6-12-07;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-40;  RM-8949] 

Radio  Broadcasting  Services; 
Glenwood  Springs,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Chaimel 
238A  to  Glenwood  Springs,  Colorado,  as 
that  community's  third  local  FM  service 
in  response  to  a  petition  filed  on  behalf 
of  Roaring  Fork  Broadcasting  Company. 
See  62  FR  5788.  February  7,  1997. 
Coordinates  used  for  Channel  238A  at 
Glenwood  Springs  are  39-32-36  and 
107-19-18.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  July  21, 1997.  The 
window  period  for  filing  applications 
for  Channel  238A  at  Glenwood  Springs, 
Colorado,  will  oj>en  on  July  21,  1997, 
and  close  on  August  21,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  238A  at  Glenwood  Springs, 
Colorado,  should  be  addressed  to  the 
Audio  Services  Division,  (202)  418- 
2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-40, 
adopted  May  28, 1997,  and  released 
June  6,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Stiwt,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  TiUe  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

fnl!ow5- 


='AR 


MtNDED] 


1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 


by  adding  Channel  238A  at  Glenwood 
Springs. 

Federal  Communications  Commission. 
John  A.  Karousoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-15524  Filed  6-12-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-212;  RM-8884] 

Radio  Broadcasting  Services;  Portland 
and  Seaside,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Radio  Systems  of  Miami,  Inc., 
substitutes  Channel  254C1  for  Channel 
253C  at  Portland,  OR,  and  modifies  the 
license  of  Station  KUPL-FM  to  specify 
operation  on  the  lower  class  channel.  To 
accommodate  the  allotment  at  Portiand, 
Channel  272A  is  substituted  for  Channel 
255A  at  Seaside,  OR,  and  the 
construction  permit  of  Station 
KULLJ(FM)  is  modified  to  specify  the 
alternate  Class  A  channel.  See  61  FR 
55780,  October  29,  1996.  The  allotment 
of  Channel  254C1  at  PorUand  could 
enable  Station  KUPL-FM  to  relocate  its 
transmitter  to  better  serve  its 
community  of  license.  Chaimel  254C1 
can  be  allotted  to  Portland  with  a  site 
restriction  of  9.1  kilometers  (5.6  miles) 
west,  at  coordinates  45-30-58  NL;  122- 
43-59  WL,  to  accommodate  petitioner's 
desired  site.  Channel  272A  can  be 
allotted  to  Seaside  at  the  transmitter  site 
specified  in  Station  KULU(FM)'s 
construction  permit,  at  coordinates  45- 
54-35  NL;  123-56-07  WL.  Canadian 
concurrence  in  these  allotments  has 
been  received  since  both  communities 
are  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  Jvdy  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  41&-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-212, 
adopted  May  28,  1997,  and  released 
June  6,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Stieet. 
NW.,  Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  TiUe  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Gkannel  253C  and  adding 
Channel  254C1  at  Portland,  and 
removing  Channel  255A  and  adding 
Channel  272A  at  Seaside. 

Federal  Communications  Commission. 

John  A.  Karoosos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-15521  Filed  6-12-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISS 

47  CFR  Part  73 

[MM  Docket  No.  87-268;  DA  97-1193] 

Advanced  Te i  -:•■.■•  s  i  ■;,-  <  ■  ^  y  s  t  e " .  s  i  nd 
Their  Impact  on  tt>e  Existmo    e-pv  s  on 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  consolidated 

petitions  for  reconsideration. 

SUMMARY:  The  Commission  is  allowing 
parties  to  submit  consolidated  petitions 
for  reconsideration  of  the  Fifth  Report 
and  Order  and  Sixth  Report  and  Order 
in  this  proceeding.  The  Commission  is 
also  increasing  the  page  limit  for  such 
consolidated  petitions  to  50  pages.  This 
action  will  eliminate  the  need  for  filing 
of  duplicative  pleadings,  reduce  the 
burden  on  responding  parties  and 
conserve  Commission.  Parties  preparing 
to  submit  petitions  for  reconsideration 
of  either  or  both  of  these  decisions  are 
also  advised  that  they  may  submit 
filings  addressing  only  one  of  these 
decisions  or  may  submit  separate  filings 
addressing  both  decisions  individually, 
in  accordance  with  the  standard 
procedures  for  petitions  for  rule  making. 
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Filings  that  address  only  one  decision 
will  continue  to  be  limited  to  25  pages. 
DATES:  Petitions  for  reconsideration  of 
the  Fifth  Report  and  Order  are  due  June 
16, 1997;  petitions  for  reconsideration  of 
the  Sixth  Report  and  Order  are  due  Jime 
13,  1997. 

ADD^gSses:  Federal  Communications 
Ctiuimicsion,  1919  M  Street,  NW.,» 
Washington,  DC  20554. 
FOR  f-W'HFP  INFORMATION  COMTACT: 
Bruud  i  ituii-a  ^i.^J^ — I  j. 0—^.470),  Alan 
Stillwell  (202-418-2470)  or  Robert 
Eckert  (202-428-2470),  Office  of 
Eneinefirine  and  Technology. 

SUPPlcMEN'TAR'   INFO'^MATiON: 

1.  On  April  3, 1997,  the  Conunission 
adopted  two  decisions  in  this 
proceeding:  the  Fifth  Report  and  Order 
in  MM  Docket  No.  87-268,  FCC  97-116 
and  the  Sixth  Report  and  Order  in  MM 
Docket  No.  87-268,  FCC  97-115.  The 
Fifth  Report  and  Order  established 
service  rules  for  digital  television  (DTV); 
the  Sixth  Report  and  Order  established 

a  DTV  Table  of  Allotments,  rules  for  the 
initial  DTV  allotments;  procedures  for 
assigning  for  DTV  channels,  and  plans 
for  spectrum  recovery. 

2.  On  May  29,  1997,  the  Association 
for  Maximum  Service  Television,  Inc. 
(MSTV)  submitted  a  motion  seeking 
permission  to  file  a  single  petition  for 
reconsideration  of  the  Fifth  and  Sixth 
Reports  and  Orders  that  would  exceed 
the  25-page  limitation  set  forth  in 

§  1.429(d)  of  the  Commission's  rules,  47 
CFR  1.429(d).  MSTV  states  that  as 
evidenced  by  the  numerous  passages  in 
the  decisions  that  refer  back  to  the 
separate  decisions,  the  Commission's 
decisions  with  respect  to  many  DTV 
service  rule  and  allotment/assignment 
issues  are  interrelated  and  cannot  be 
meaningfully  assessed  in  isolation.  It 
therefore  submits  that  one  petition 
addressing  both  the  Fifth  and  Sixth 
Reports  and  Orders  will  provide  an 
efficient  means  of  responding  to  these 
decisions  and  also  provide  the 
Commission  with  the  most  studied  and 
accurate  response  and  information 


possible.  It  further  states  that  a 
thoughtful  discussion  in  a  single 
document  of  both  DTV  service  rule  and 
allotment/assignment  issues  will 
necessitate  exceeding  the  25-page 
limitation. 

3.  We  recognize  MSTV's  position  that 
many  of  the  issues  addressed  in  the 
Fifth  and  Sixth  Reports  and  Orders  are 
interrelated  and  that  it  may  be  more 
efficient  for  parties  to  respond  to  these 
decisions  in  a  single,  consolidated 
petition  for  reconsideration.  In  this  case, 
a  single  filing  could  eliminate  the  need 
for  duplicative  pleadings,  reduce  the 
burden  on  responding  parties  and 
conserve  Commission  resources.  Thus, 
we  find  that  there  is  good  cause  for 
granting  MSTV's  motion  for  permission 
to  file  a  single  petition  that  addresses 
both  decisions.  Although  we  do  not 
routinely  grant  extensions  of  the  page 
limits  for  pleadings  filed  with  the 
Commission  (see  47  CFR  1 .48(b)),  we 
find  that,  given  the  niunber  and 
complexity  of  the  issues  addressed  in 
the  Fifth  and  Sixth  Reports  and  Orders, 
it  is  reasonable  and  appropriate  to  allow 
a  single  petition  for  reconsideration 
addressing  both  decisions  to  exceed  the 
25  page  limit  set  forth  in  §  1.429(d).  We 
also  believe  that  a  limit  of  50  pages  is 
appropriate  for  such  consolidated 
filings.  Accordingly,  we  are  allowing  all 
interested  parties  to  submit 
consolidated  petitions  for  rule  making 
of  the  Fifth  and  Sixth  Reports  and 
Orders  and  are  increasing  the  page  limit 
for  such  petitions  to  50  pages.  Parties 
preparing  to  submit  petitions  for 
reconsideration  of  either  or  both  of  these 
decisions  are  also  advised  that  they  may 
submit  filings  addressing  only  one  of 
these  decisions  or  may  submit  separate 
filings  addressing  both  decisions 
individually,  in  accordance  with  the 
standard  procedures  for  petitions  for 
rule  making  Filings  that  address  only 
one  decision  will  continue  to  be  limited 
to  25  pages. 

4.  Accordingly,  it  is  ordered,  pursuant 
to§§4(i)and303(r)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303{r), 


and  §§0.31.  0.241,  1.3,  and  1.429  of  the 
Commission's  Rules,  47  CFR  0.31, 
0.241,  1.3,  and  1.429,  that  the  motion  of 
the  Association  for  Maximum  Service 
Television,  Inc.  that  we  permit  the  filing 
of  consolidated  petitions  for 
reconsideration  of  the  Fifth  Report  and 
Order  and  the  Sixth  Report  and  Order 
in  MM  Docket  No.  87-268  and  extend 
the  page  limit  for  such  consolidated 
petitions  is  granted,  as  indicated  above. 

Federal  Communicatioiu  Gimmission. 
WiUiam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-15519  Filed  6-12-«7;  8:45  ami 
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GENERAL  SERVICES 
ADM4NISTRATK)N 

48  CFR  Parts  6104  una  6105 

mN3090-AQ29 

Board  of  Contract  Appaals;  Rutas  of 
r  e-<  jre  for  Decisions  Authorizad 
Ur»a«.  ai  U.S.C.  3529 

AGENCY:  Board  of  Contract  Appeals, 

GSA. 

ACTION:  Final  rule;  Correction. 

■'*u  A  -  Y :  This  document  contains  a 
cuiici^Lion  to  a  final  rule  published  in 
the  Federal  Register  on  Monday,  May 
12, 1997,  62  FR  25870. 
EFFECTIVE  DATE:  May  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  iCiser,  Federal  Acquisition 
Policy  Division  (202-501-2164). 

Correction 

On  page  25871,  third  column, 
instruction  2.  is  corrected  to  read  as 
follows:  "2.  Part  6105  is  added  to  read 
as  follows:" 

Dated:  June  9. 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

(FR  Doc.  97-15544  Filed  6-12-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^fr  OF  TRANSPORTATION 

'  'deral  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  97-AGL-21] 

r  s'dDllshment  of  Class  E  Airspace; 

MocehA^^f'  MV  Moorehead  Municipal 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Moorehead, 
MN.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  30  has 
been  developed  for  Moorehead 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  July  22,  1997. 
i  ;:  ^iSSES:  Send  comments  on  the 
proposal  m  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-21,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division 
Operations  Branch,  AGL-530,  Federal 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conmients  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 


request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Moorehead, 
MN;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  30  SLAP  at 
Moorehead  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instnxment  approach  procedures  in 
instnunent  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circunuiavigate  the  area  or  otherwise 
comply  with  IRF  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
order  7400. 9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

OARTTi     JAMENDED: 

1.  1  he  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authmlty:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854.  24  PR  9565,  3  CFR.  1959- 
1963  Comp  ,  p  389;  14  CFR  11.69. 

§71.1     (Aner.ded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  NfN  E5  Moorehead,  MN  (New) 

Moorehead  Municipal  Airport,  MN 
(lat.  46*50'21"  N.  long.  96''39'50"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Moorehead  Municipal  Airport 
excluding  that  airspace  within  the  Fargo,  ND, 
Class  E  airspace  area. 
•         *         «         *         • 

Issued  in  Des  Plaines,  niinois  on  May  21, 
1997. 

Manreea  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-15534  Filed  6-12-97;  8:45  am] 
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A -I  rrvn:",!  ration 


14CfB  f''an71 

[Alrsod.:^     ocke'  Mc  97-AGL-24] 

Modi<iG-»t.or>  o^  Class  E  Airspace; 
taqie  f^ive?   W    f-scjse  ^'ver  Union 

iGesC"   Federal  Aviation 

Aaministration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SuMMAHY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Eagle  River, 
WI.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  04  has 
been  developed  for  Eagle  River  Union 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1 200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 


intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  July  22,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^24,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Uinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois 

FOR  FURTHER  iNfORMATiON  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-24."  the  i>ostcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 


examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afiiairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
modify  Class  E  airspace  at  Eagle  River, 
WI;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  04  SIAP  at 
Eagle  River  Union  Airport.  Controlled 
airspace  extending  upward  fiom  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendents  are  necessary  to  keep 
them  operationally  current  Therefore 
this,  proposed  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Keguidtur>  h'olicies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  914  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI ES  Ea«ie  RiTor.  WI  (Reriaedl 

Eagle  River  Union  Airport,  WI 

(lat.  45'55'54"N,  long.  89'16'09"W) 
That  airspMce  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Eagle  River  Union  Airport  and 
within  2  miles  each  side  of  the  225°  bearing 
from  the  airport  extending  from  the  6.6-miie 
radius  to  11.6  miles  southwest  of  the  airport. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois,  on  May  21, 
1997. 

Maoreen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-15533  Filed  6-12-97;  8:45  am] 

BSJJNO  CODE  4t1fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspece  Docket  No.  97-AGL-2S] 

Modification  of  Class  E  Airspace; 
Lawrenceville,  IL,  L^wrenceville- 
Vincennes  International  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulenwking. 

StJMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at 
Lawrenceville,  IL.  A  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  standard  instrument  approach 
procedure  (SLAP)  to  Runway  18  and  a 
VOR/DME  SLAP  to  Runway  36  have 
been  developed  for  Lawrenceville- 
Vincennes  International  Airport  because 
of  relocation  of  the  Lawrenceville  VOR/ 
DN4E.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (ACL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  firom  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  July  22,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL.-7,  Rules 
Docket  No.  97-AGL-25,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  arguments  as  tliey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at 
Lawrenceville,  IL;  this  proposal  would 
provide  adequate  Class  E  airspace  for 
operators  executing  the  VOR/DME 
Runway  18  SLAP  and  the  VOR/DME 
Runway  36  SLAP  at  Lawrenceville- 
Vincennes  International  Airport. 
Controlled  airspace  extending  upward 


UMI 
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firom  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  P'c  ( 1  -(>d  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritj:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

-J  71.1     [Ar>eo!le<f! 

2.  The  1 ;  p oration  by  reference  in 

14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IL  E5  Lawrencerille,  IL  [Reviaedl 

Lawrenceville-Vincennes  International 
Airport,  IL 
(laL  38''45'51"N.  long.  87''36'20"W) 
Mount  Caimel  Municipal  Airport,  IL 
■      (lat.  38'36'23"N.  long.  8r43'36"W) 
LawrenceviUe  VOR/DME 

(lat.  38*46'12  "N.  long.  87"'36'14"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-niile  radius 
of  the  Lawrenceville-Vicennes  International 
Airport,  and  within  4.8  miles  either  side  of 
the  LawrenceviUe  VOR/DME  018°  radial, 
extending  from  the  7-mile  radius  area  to  7 
miles  northeast  of  the  VOR/DME,  and  within 
a  6.4-mile  radius  of  the  Mount  Carmel 
Municipal  Airport,  and  within  2.7  miles  each 
side  of  the  196°  bearing  from  the  Mount 
Carmel  Municipal  Airport,  extending  from 
the  6.4-mile  radius  to  7.4  miles  south  of  the 
airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  21, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-15532  Filed  6-12-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-20] 

Establishment  of  Class  E  Airspace; 
Preston,  MN,  Fillmore  County  Airport 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Preston, 
MN.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  28  has 
been  developed  for  Fillmore  County 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approaching  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  July  22,  1997. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^20,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division, 
Of)erations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
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personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11 -2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Preston, 
MN;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  28  SLAP  at 
Fillmore  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g},  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

§71.1    [Anwndsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5  Pmton.  MN  (Newl 

Fillmore  County  Airport,  MN 
(lat.  43'40'36"N.  long.  92'10'47"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Fillmore  County  Airport, 
excluding  that  airspace  within  the  Rochester, 
MN,  Class  E  airspace  area. 

Issued  in  Des  Plaines,  Ulinois  on  May  21, 
1997. 

Manreen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-15535  Filed  6-12-97;  8:45  am] 

BOUNG  CODE  4S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Doctot  No.  950609150-7060-03] 

RIN0648-AI06 

Jade  Collection  in  the  Monterey  Bay 
National  Marine  Sanctuary 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD);  Office  of  Ocean  and 


Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Proposed  rule;  notice  of  public 
availability  of  draft  supplemental 
environmental  impact  statement/ 
management  plan. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
proposing  to  amend  the  regulations  and 
Designation  Document  for  the  Monterey 
Bay  National  Marine  Sanctuary 
(MBNMS  or  Sanctuary)  to  allow  limited, 
small-scale  collection  of  jade  from  the 
Jade  Cove  area  of  the  Sanctuary.  NOAA 
is  issuing  this  prop>osed  rule  to  provide 
notice  to  the  public  and  invite  advice, 
recommendations,  information,  and 
other  comments  from  interested  parties 
on  the  proposed  rule  and  Draft 
Supplemental  Environmental  Impact 
Statement/Management  Plan  (DSEIS/ 
MP).  A  public  hearing  will  be  held;  a 
separate  notice  of  the  date  and  time  will 
be  published. 

DATES:  Comments  must  be  received  by 
August  12,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Scott  Kathey,  Monterey  Bay  National 
Marine  Sanctuary,  299  Foam  Street, 
Suite  D,  Monterey,  California,  93940,  or 
Elizabeth  Moore,  Sanctuaries  and 
Reserves  Division,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  SSMC4, 12th  Floor, 
Silver  Spring,  Maryland,  20910. 
Comments  will  be  available  for  public 
inspection  at  the  same  addresses.  Copies 
of  the  DSEIS/MP  are  available  from  the 
same  addresses.  - 

FOR  FURTHER  MFORMATtON  CONTACT: 
Scott  Kathey  at  (408)  647-4251  or 
Elizabeth  Mooraat  (301)  713-3141  ext 
170. 

SUPP1.EMENTARY    "'    ^WATION: 

L  Background 

In  recognition  of  the  national 
significance  of  the  unique  marine 
environment  centered  around  Monterey 
Bay,  California,  the  Monterey  Bay 
National  Marine  Sanctuary  (MBNMS  or 
Sanctuary)  was  designated  on 
September  18,  1992.  SRD  issued  final 
regulations,  effective  January  1, 1993,  to 
implement  the  Simctuary  designation 
(15  CFR  Part  922  Subpart  M).  The 
MBNMS  regulations  at  15  CFR 
922.132(a)  prohibit  a  relatively  narrow 
range  of  activities  and  thus  make  it 
unlawful  for  any  person  to  conduct 
them  to  cause  them  to  be  conducted. 

The  MBNMS  regulations  prohibit 
exploring  for,  developing  or  producing 
oil,  gas  or  minerals  withia  the  Sanctuary 
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(15  CFR  922.132(a)(1)).  Further,  the 
regulations  and  Designation  Document 
(the  constitution  for  the  Sanctuary) 
prohibit  NOAA  from  issuing  a  permit  or 
other  approval  for  this  activity  in  the 
Sanctuary  (15  CFR  922.132(f); 
Designation  Document,  Article  V). 
Therefore,  the  Sanctuary  regulations 
and  Designation  Document  absolutely 
prohibit  exploring  for,  developing  or 
producing  oil,  gas  or  minerals  in  the 
MBNMS. 

The  region  within  the  Sanctuary 
known  as  the  Jade  Cove  area  consists  of 
a  series  of  small  coves  located  south  of 
Big  Sur,  near  the  town  of  Gorda.  Jade 
(also  called  nephrite)  occurs  in  veins  in 
the  serpentine  bedrock  formation, 
extending  down  the  cliffs  and  into  the 
seabed.  The  coastal  area  is  very 
dynamic,  subject  to  strong  waves  and 
tides,  which  erode  the  veins  and 
sometimes  release  the  jade.  Jade  is 
found  primarily  as  pebbles  or  larger 
stones  on  the  shore  and  seabed,  and  as 
revealed  deposits  in  the  seafloor. 

For  a  number  of  years  prior  to  the 
designation  of  the  MBNMS,  tourists  and 
local  residents  routinely  visited  the  Jade 
Cove  area  to  explore  for  and  collect 
pieces  of  the  naturally  occurring  jade. 

Even  prior  to  the  designation  of  the 
MBNMS,  extraction  of  minerals  from 
State  submerged  lands  was  prohibited 
by  State  law,  unless  authorized  under  a 
permit  from  the  State.  The  U.S.  Forest 
Service  also  prohibits  the  removal 
without  a  lease  of  any  rocks  or  minerals 
within  the  Los  Padres  National  Forest, 
which  abuts  the  inshore  boundary  of  the 
Sanctiiary  in  the  Jade  Cove  area. 

NOAA  is  proposing  to  amend  the 
regulations  for  the  MBNMS  to  allow 
limited,  small-scale  collection  of  jade 
bom  the  Jade  Cove  area  of  the  Sanctuary 
(the  area  bounded  by  the  35'*53'20"N 
latitude  parallel  (North  Plaskett  Point), 
the  35''53'20"N  latitude  parallel  (Cape 
San  Martin),  from  the  mean  high  tide 
line  seaward  to  the  90-foot  isobath 
(depth  line)).  It  appears  that  limited, 
small  scale  collection  of  loose  pieces  of 
jade  (which  would  otherwise  naturally 
disintegrate)  from  the  Jade  Cove  area 
will  have  at  most  a  de  minimis  effect  on 
the  jade  resource,  a  non-living  resource, 
and  will  not  destroy,  cause  the  loss  of, 
or  injure  other  resources  or  qualities  of 
the  MBNMS.  It  should  also  be  noted 
that  the  MBNMS  Sanctuary  Advisory 
Council  (Council)  has  recommended  to 
SRD  that  the  regulations  be  amended  to 
allow  jade  collection.  The  Council  has 
devoted  considerable  time  during 
several  of  its  monthly  meetings  to  obtain 
information  and  public  testimony,  and 
convened  a  working  group  to  review 
this  issue.  There  is  also  public  support 
for  the  proposed  course  of  action. 


The  prohibition  against  permitting  or 
otherwise  approving  the  exploration, 
development  or  production  of  oil,  gas  or 
minerals  in  the  Sanctuary  is  a  term  of 
the  Designation  E)ociunent  for  the 
Sanctuary.  Pursuant  to  section  304(a)(4) 
of  the  National  Marine  Sanctuaries  Act 
(NMSA)  (16  U.S.C.  1434(a)(4)),  the 
terms  of  designation  of  a  national 
marine  sanctuary  may  be  modified  only 
by  the  same  procedures  by  which  the 
original  designation  is  made.  Therefore, 
to  allow  limited,  small-scale  jade 
collection  in  the  Jade  Cove  area  of  the 
Sanctuary,  NOAA  must  comply  with  the 
procedures  by  which  the  Sanctuary  was 
designated.  Designations  of  national 
marine  sanctuaries  are  governed  by 
sections  303  and  304  of  the  NMSA  (16 
U.S.C.  1433, 1434).  Section  304  requires 
the  preparation  of  an  environmental 
impact  statement.  State  consultation,  at 
least  one  public  hearing,  and 
gubernatorial  non-objection  to  the 
proposal  as  it  pertains  to  State  waters 
within  the  Sanctuary  (the  proposed  rule 
pertains  entirely  to  State  waters).  This 
proposed  rule  is  therefore  accompanied 
by  a  Draft  Supplemental  Environmental 
Impact  Statement/Management  Plan, 
which  is  available  at  the  addresses 
listed  at  the  beginning  of  this  notice. 
This  proposed  rule  represents  NOAA's 
preferred  alternative  as  discussed  in  the 
DSEIS/MP. 

There  is  a  60-day  comment  period  on 
this  proposed  rule  and  DSEIS/MP.  After 
the  close  of  the  comment  period  NOAA 
will  prepare  a  Final  Supplemental 
Environmental  Impact  Statement/ 
Management  Plan  (FSEIS/MP)  and  then 
issue  a  final  rule.  Further,  as  the 
amendment  changes  a  term  of 
designation,  the  Governor  of  California 
will  have  forty-five  days  of  continuous 
session  of  Congress  beginning  on  the 
day  the  final  rule  is  issued  to  certify  that 
the  final  rule  is  unacceptable,  should  he 
make  such  a  finding.  If  the  Governor 
certifies  the  rule  as  unacceptable,  it  will 
not  take  effect  and  the  original 
prohibition  will  remain  in  effect. 

NOAA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  on 
August  9,  1995  (60  FR  40540),  to  inform 
the  public  of  the  issue  under 
consideration  and  to  invite  advice, 
recommendations,  information,  and 
other  comments  from  interested  parties. 
The  comment  period  closed  on 
September  8, 1995,  with  195  comments 
received.  Most  comments  were  from 
individuals  and  favored  unrestricted 
jade  collection.  A  general  sununary  of 
comments  and  NOAA's  response  to 
them  follow. 


n.  Comments  and  Responses 

(1)  Comment:  Collection  of  jade  in  the 
Jade  Cove  area  has  been  legal  and  nearly 
unrestricted  for  50  years,  with  only 
minimal  restrictions  from  the  U.S. 
Forest  Service  in  place,  such  as  no 
explosives,  no  winches,  and  no 
mechanical  tools. 

Response:  Prior  to  the  Sanctuary's 
designation,  jade  collection  from  State 
submerged  lands  without  a  permit  was 
prohibited  by  State  law.  As  for  other 
existing  restrictions,  the  Los  Padres 
National  Forest  has  a  posted  sign  at  the 
site  that  reads    Prospecting,  mining,  or 
removal  of  any  rock,  mineral,  or 
material  prohibited  above  mean  high 
tide  level."  The  Sanctuary  boundary 
extends  from  the  mean  high  tide  level 
seaward,  and  the  Sanctuary  regulations 
as  currently  written  absolutely  prohibit 
exploring  for,  developing  or  producing 
oil,  gas  or  minerals  within  the 
Sanctuary,  which  encompasses  jade 
collection  in  Jade  Cove. 

(2)  Comment:  This  is  a  Sanctuary  and 
the  jade  should  be  protected.  No  jade 
collection  should  be  allowed. 

Response:  NOAA  agrees  that  marine 
jade  resources  should  be  protected.  The 
prinmry  mandate  of  the  MBNMS  is  to 
protect  Sanctuary  resources.  However, 
the  Sanctuary  also  bcilitates  multiple 
uses  that  are  compatible  with  the 
primary  mandate  of  resource  protection. 
NOAA  is  proposing  this  action  foremost 
because  it  appears  that  limited,  small 
scale  collection  of  loose  pieces  of  jade 
(which  would  otherwise  naturally 
disintegrate)  from  the  Jade  Cove  area 
will  have  at  most  a  de  minimis  effect  on 
the  jade  resource,  a  non-living  resource, 
and  will  not  destroy,  cause  the  loss  of, 
or  injure  other  resources  or  qualities  of 
the  MBNMS. 

(3)  Comment:  Commercial  mining 
should  be  prohibited. 

Response:  NOAA  agrees.  Existing 
regulations  absolutely  prohibit 
exploration,  development  or  production 
of  oil,  gas  or  minerals.  The  amendment 
proposed  will  allow  limited,  small-scale 
jade  collection,  but  should  in  no  way  be 
considered  a  prelude  to  allowance  of 
commercial  mining  activities  in  the 
Sanctuary. 

(4)  Comment:  Hand  tools  should/ 
should  not  be  allowed  for  jade 
collection. 

Response:  NOAA  believes  that  most 
tools  should  not  be  allowed  as  these 
could  be  used  to  dig  into  the  seabed  or 
otherwise  damage  Sanctuary  resources 
or  qualities.  However,  jade  collection 
imder  the  exception  may  be  conducted 
with  the  use  of  a  hand  tool  (a  hand-held 
implement  that  is  not  greater  than  36 
inches  in  length  and  has  no  moving 
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parts  (e.g.,  dive  knife,  pry  bar  or  abalone 
iron))  to  maneuver  and  lift  a  loose  piece 
of  jade,  and  a  lift  bag(s)  with  a  total 
lifting  capacity  not  to  exceed  two 
hundred  pounds.  A  vessel  (except  for  a 
motorized  personal  watercraft  (see 
§922. 132(a)(7))  may  also  be  used  to 
provide  access  to  the  authorized  area. 
Further,  NOAA  may  also  allow 
additional  or  larger  tools  to  collect 
larger  pieces  of  loose  jade  under  a 
Sanctuary  permit  that  would  be 
required  for  such  collection.  However, 
no  pneumatic,  mechanical,  electrical, 
hydraulic  or  explosive  tools  would  be 
allowed  to  be  used  to  collect  jade  under 
any  circumstances. 

(5)  Comment:  There  should  be  limits/ 
no  limits  on  the  amount  of  jade  an 
individual  can  take. 

Response:  NOAA  believes  that  such 
restrictions  as  the  natural  situation  of 
the  area  (access  via  a  steep  trail,  rough 
water  conditions,  and  isolated  area), 
prohibition  of  tools  other  than  hand 
tools,  lift  bags  and  vessels  as  described 
in  the  response  to  comment  (4),  and  a 
limit  that  persons  can  only  collect  what 
they  can  individually  carry  per  trip  will 
sufficiently  limit  the  amount  of  jade  that 
will  be  collected,  ensuring  that  the  jade 
resource  will  not  be  degraded.  Further, 
the  proposed  rule  would  require  a 
Sanctuary  permit  for  any  collection  of 
larger  loose  stones  of  jade  not  allowed 
to  be  removed  under  the  general  jade 
collection  exception. 

(6)  Comment:  NOAA  wasted  time  and 
money  with  the  Advance  Notice  of 
Proposed  Rulemaking. 

Response:  NOAA  msagrees  that 
providing  information  to,  and  obtaining 
input  from  the  public  is  a  waste  of  time 
or  money.  In  this  instance,  NOAA 
determined  that  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPR),  an 
optional  step  to  the  rulemaking  process, 
increased  the  opportunity  for  public 
comment  and  participation,  and  aided 
NOAA  in  developing  the  regulation 
proposed  in  this  rulemaking. 

(7)  Comment:  NOAA  has  ignored  or 
forgotten  the  public  comments  and 
expert  testimony  provided  before  the 
Advance  Notice  of  Proposed 
Rulemaking. 

Response:  In  addition  to  information 
provided  by  experts  and  the 
recommendation  from  the  Sanctuary 
Advisory  Council,  NOAA  also 
considered  the  public  comments 
received  on  this  issue  both  before  and 
after  the  Advance  Notice  of  Proposed 
Rulemaking  in  determining  whether  to 
propose  to  amend  the  Sanctuary 
regulations  to  allow  limited,  small-scale 
jade  collection. 

(8)  Comment:  The  Jade  Working 
Croup  of  the  Sanctuary  Advisory 


Council  adopted  protocols  for  jade 
collection. 

Response:  The  Jade  Working  Group  of 
the  Sanctuary  Advisory  Council  was 
formed  to  assist  NOAA  in  resolving  this 
issue.  The  Working  Croup  met  for  about 
eight  months  and  developed  and 
submitted  to  the  Council  a  draft  list  of 
jade  collection  protocols,  but  did  not 
adopt  or  recommend  any  particular  final 
plan. 

(9)  Comment:  The  Sanctuary  Advisory 
Council  endorsed  the  jade  collection 
plan  developed  by  the  Jade  Working 
Group. 

Response:  As  stated  above,  neither  the 
Jade  Working  Group  nor  the  Sanctuary 
Advisory  Council  adopted  or 
recommended  a  particular  final  plan. 
However,  the  Council  did  send  a  letter 
to  NOAA  recommending  that  the  agency 
amend  the  regulations  to  allow  lunited 
collection  of  jade,  while  protecting  the 
jade  resource  for  the  future.  A  plan 
submitted  to  the  Council  by  a  local 
interest  group  was  attached  to  the  letter 
and  referenced  as  one  option  for 
managing  jade  collection. 

(10)  Comment:  There  is  an  ongoing 
mischaracterization  of  NOAA's  actions 
being  conducted  by  jade  collection 
advocates. 

Response:  NOAA  has  received  copies 
of  an  August  1995  newsletter 
distributed  by  the  Free  Jade  Cove 
Committee  that  contains  incorrect 
information  regarding  the  issue  and 
NOAA's  intent.  The  headline  of  the 
newsletter  implies  that  no  restrictions 
ciirrently  exist  on  jade  collection  and 
that  NOAA's  current  action  will  impose 
new  restrictions,  when  in  fact  NOAA's 
proposed  action  will  relax  existing 
regulations.  The  newsletter  also  implies 
that  NOAA  ignored  the  Sanctuary 
Advisory  Council's  assistance  and 
advice.  'To  the  contrary,  the 
recommendation  of  the  SAC  to  allow 
limited  jade  collection  was  considered, 
and  led  in  part  to  NOAA's  decision  to 
propose  to  amend  the  Sanctuary 
regulations  to  allow  limited,  small-scale 
jade  collection.  As  stated  above,  the 
SAC  provided  an  option  for  NOAA  to 
consider,  but  did  not  recommend  any 
specific  course  of  action. 

m.  Proposed  Revised  Article  V  of  the 
Designation  Document  for  the  Monterey 
Bay  National  Marine  Sanctuary 

No  changes  to  Articles  I-FV,  and 
Article  VI  of  the  Designation  Document 
are  proposed  by  NOAA.  Article  V  of  the 
Designation  Document  is  proposed  to  be 
amended  by  revising  paragraph  2. 
Paragraph  2  of  Article  V  is  presented  in 
its  entirety  with  the  proposed  revised 
language  in  italics. 


Article  V.  Effect  on  Leases,  Permits, 
Licenses,  and  Rights 

In  no  event  may  the  Secretary  or  designee 
issue  a  permit  authorizing,  or  otherwise 
approve:  (1)  the  exploration  for,  development 
of  or  production  of  oil,  gas  or  minerals  within 
the  Sanctuary  except  for  limited,  small-scale 
jade  collection  in  the  Jade  Cove  area  of  the 
Sanctuary  (defined  as  the  area  bounded  by 
the  35'55'20"N  latitude  parallel  (north 
Plaskett  Point),  the  35''53'2(r'N  latitude 
parallel  (Cape  San  Martin),  the  mean  high 
tide  line  seaward  and  the  90- foot  isobath 
(depth  line):  (2)  the  discharge  of  prunary- 
treated  sewage  (except  for  regulation, 
pursuant  to  Section  304(c)(1)  of  the  Act,  of 
the  exercise  of  valid  authorizations  in 
existence  on  the  effective  date  of  Sanctuary 
designation  and  issued  by  other  authorities  of 
competent  jurisdiction);  or  (3)  the  disposal  of 
dredged  material  within  the  Sanctuary  other 
than  at  sites  authorized  by  the  Environmental 
Protection  Agency  (in  consultation  with  the 
U.S.  Army  Corps  of  Engineers)  prior  to  the 
effective  date  of  designation.  Any  purported 
authorizations  issued  by  other  authorities 
after  the  effective  date  of  Sanctuary 
designation  for  any  of  these  activities  within 
the  Sanctuary  shall  be  invaUd. 

End  of  Proposed  Revised  Article  V  of  the 
Designation  Document 

IV.  Summary  of  the  Proposed 
Regulatory  Amendment 

Jade  is  a  non-living  resource  of  the 
MBNMS  (see  15  CFR  922.3).  Allowing 
limited,  small-scale  collection  of  small 
pieces  already  loose,  which  would 
otherwise  naturally  disintegrate,  would 
have  at  most  a  de  minimis  effect  on  the 
jade  resource.  Further,  it  appears  that 
collection  of  loose  pieces  of  jade  &om 
the  authorized  area  of  the  Sanctuary 
could  be  conducted  without  destroying, 
causing  the  loss  of,  or  injuring  other 
Sanctuary  resources  or  qualities.  Small 
scale,  limited  jade  collection  would  be 
allowed  under  an  exception  to  the 
MBNMS  prohibitions,  with  certain 
conditions.  Larger  loose  pieces  of  jade 
not  allowed  to  be  collected  under  the 
exception  may  be  authorized  to  be 
collected  imder  a  Sanctuary  permit. 
However,  under  no  circumstances 
would  NOAA  allow  the  use  of 
pneumatic,  mechanical,  electrical, 
hydrauic  or  explosive  tools  to  collect 
jade. 

Consequently,  NOAA  is  proposing  to 
amend  section  922.132(a)(1)  and  section 
922.133(c)  to  provide  an  exception  to 
the  prohibition  against  exploring  for, 
developing  or  producing  oil,  gas  or 
minerals  in  the  Sanctuary,  to  allow 
limited,  small-scale  collection  of  jade 
firom  the  Jade  Cove  area  of  the  Sanctuary 
(defined  as  the  area  bounded  by  the 
35''55'20"N  latitude  parallel  (north 
Plaskett  Point),  the  35"'53'20"N  latitude 
parallel  (Cape  San  Martin),  from  the 
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mean  high  tide  line  seaward  to  the  90- 
foot  isobeth  (depth  line)).  NOAA  is  also 
proposing  to  amend  section 
922.132(a)(4)  to  provide,  for 
consistency,  a  corresponding  exception 
to  the  prohibition  against  alteration  of 
the  seabed  for  collection  of  loose  jade  as 
described  below.  The  proposed 
exception  is  limited  to  the  Jade  Cove 
area  as  this  has  been  the  area 
historically  of  marine  jade  collection. 

The  proposed  exception  also  contains 
certain  other  limitations  to  protect 
Sanctuary  resources  and  qualities.  The 
proposed  exception  limits  collection  to 
jade  pieces  already  loose  from  the 
seabed,  meaning  that  natural  storm  or 
wave  action  has  already  completely 
separated  the  stone  from  the  seabed. 
Under  the  general  exception,  no  tools 
may  be  used  to  collect  jade  except  (a)  a 
hand  tool,  defined  as  a  hand-held 
implement  utilized  for  the  collection  of 
jade  pursuant  to  section  922.132(a)(1) 
that  is  no  greater  than  36  inches  in 
length  and  has  no  moving  parts  (e.g., 
dive  knife,  pry  bar  or  abalone  iron),  to 
maneuver  and  lift  loose  jade  pieces;  (b) 
a  lift  bag  or  multiple  lift  bags  with  a 
combined  lift  capacity  not  to  exceed  200 
poiuids;  or  (c)  a  vessel  (except  for  a 
motorized  personal  watercraft  (see 
§  922.132(a)(7))  to  provide  access  to  the 
authorized  area.  Finally,  each  person 
may  collect  only  what  that  personal 
individually  carries.  The  two  himdred 
pound  lift  bag  limit  corresponds  with 
the  restriction  limiting  jade  removal  to 
what  each  person  individually  carries. 
Over  one  himdred  pounds  is  considered 
to  be  a  very  heavy  physical  demand 
level  (see  Matheson,  L.  and  Matheson, 
M.  Examiners  Manual  for  the  Spinal 
Function  Sort),  and  appears  to 
correspond  with  the  maximum  amount 
that  an  average  person  could  lift.  The 
two  hundred  pound  lift  bag  will  allow 
safe  transport  to  the  surface  of  stones 
weighing  less  than  200  pounds.  More 
important,  the  limitation  is  consistent 
with  the  overall  effort  to  avoid  jade 
collection  that  could  adversely  impact 
benthic  (bottom)  habitat. 

Loose  stones  exceeding  two  hundred 
pounds  would  be  of  such  mass  as  to  be 
more  likely  to  support  important 
components  of  the  benthic  community 
and  should  not  be  readily  made 
available  for  removal  under  the 
regulatory  exception.  A  Sanctuary 
permit  would  be  required  for  the 
collection  of  such  loose  pieces  of  jade. 
Applications  for  Sanctuary  permits 
would  be  reviewed  on  a  case-by-case 
basis  under  the  general  permit  criteria 
contained  at  15  CFR  §§  922.48  and 
922.133,  and  would  require  that  the 
applicant  have  all  necessary  approvals 
from  other  jurisdictions,  including  the 


California  State  Lands  Commission. 
Preference  would  be  given  to  those 
applicants  proposed  to  collect  such 
larger  pieces  for  research  or  educational 
purposes.  Any  Sanctuary  permits  issued 
for  jade  collection  would  be  conditioned 
to  protect  Sanctuary  resources  and  in  no 
circiunstances  will  NOAA  permit  the 
use  of  pneumatic,  mechanical, 
electrical,  hydraulic  or  explosive  tools 
to  collect  jade.  Nor  will  NOAA  permit 
any  excavation  or  mining  of  the  jade 
resource,  or  the  collection  of  larger  loose 
pieces  that  support  important 
components  of  the  benthic  community. 

The  proposed  exception  for  the 
limited,  small-scale  collection  of  loose 
pieces  of  jade  does  not  extend  to  oil  or 
gas  or  any  other  mineral.  Furthermore, 
there  is  a  statutory  prohibition  against 
leasing,  exploration,  development,  or 
production  of  oil  or  gas  in  the 
Sanctuary. 

Should  this  proposed  regulation  be 
adopted  as  final,  any  collection  of  jade 
in  Jade  Cove,  which  is  within  California 
State  waters,  will  require  a  State  permit 
because  of  the  State's  prohibitions 
against  taking  minerals  from  State 
submerged  lands  and  disturbing  State 
subsurface  lands.  This  is  consistent  with 
15  C.F.R.  §922.42  which  provides  that 
any  activity  within  a  specific  national 
marine  sanctuary  not  expressly 
prohibited  or  otherwise  regulated  by 
that  sanctuary's  regulations  may  be 
conducted  subject  to,  among  other 
things,  all  prohibitions,  restrictions  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction. 
Current  Federal  and  State  restrictions  on 
jade  collection  in  upland  areas  adjacent 
to  the  Sanctuary  are  unaffected  by  this 
proposed  rulemaking. 

V.  MiscellaBeous  Rulemaking 
Requirements 

National  Marine  Sanctuaries  Act 

Section  304(a)(4)  of  the  National 
Marine  Sanctuaries  Act,  16  U.S.C. 
1434(a)(4),  provides  that  the  terms  of 
designation  may  be  modified  only  by 
the  same  procedures  by  which  the 
original  designation  is  made. 
Designations  of  National  Marine 
Sanctuaries  are  governed  by  sections 
303  and  304  of  the  NMSA,  16  U.S.C. 
1433, 1434.  Section  304  requires  the 
preparation  of  an  environmental  impact 
statement.  State  consultation,  at  least 
one  public  hearing,  and  gubernatorial 
non-objection  to  the  proposal  as  it 
pertains  to  State  waters  within  the 
Sanctuary. 

Section  304  of  the  NMSA  also 
requires  the  Secretary  to  submit  to  the 
appropriate  Congressional  Committees, 
on  the  same  day  this  notice  is 


published,  docimients,  including  an 
executive  summary,  consisting  of  the 
terms  of  the  proposed  designation  (or  in 
this  case,  change  thereof),  the  proposed 
regulations  and  the  draft  supplemental 
enviroiunental  impact  statement/ 
management  plan.  In  accordance  with 
section  304,  the  required  documents  are 
being  submitted  to  the  appropriate 
Congressional  Conunittees. 

National  Environmental  Policy  Act 

When  changing  a  term  of  designation 
of  a  National  Marine  Sanctuary,  section 
304  of  the  NMSA,  16  U.S.C.  1434,    . 
requires  the  preparation  of  aoFaft 
enviromnental  impact  statement  (DEIS), 
as  provided  by  the  National 
Envirormiental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  and  tiiat  the  DEIS  be 
made  available  to  the  public.  NOAA  has 
prepared  a  draft  supplemental 
environmental  impact  statement/ 
management  plan  for  the  Monterey  Bay 
National  Marine  Sanctuary  on  the 
proposal  to  amend  the  regulations  and 
Designation  Document  to  allow  limited, 
small-scale  jade  collection  in  the  Jade 
Cove  area  of  the  Sanctuary.  The  DSEIS/ 
MP  is  available  at  the  addresses  listed 
in  the  ADDRESS  section  of  this  proposed 
rule. 

Executive  Order  1286:  Regulatory 
Impact 

NOAA  has  concluded  that  this 
regulatory  action  is  not  significant 
within  the  meaning  of  section  3(il  of 
Executive  Order  12866  because  it  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  or  public  health  and 
safety; 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  A  material  alteration  of  the 
budgetary  impact  of  entiUements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  such  recipients; 
or 

(4)  Novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Executive  Order  12612;  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
sv^cient  federalism  implications 
sufiScient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 
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neguKiiory  r  it-xibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows: 

The  proposed  rule  would  amend  the 
Monterey  Bay  National  Marine  Sanctuary 
(MBNMS  or  Sanctuary)  regulations  to  allow 
limited,  small-scale  collection  of  jade  from  an 
area  within  the  Sanctuary  known  as  Jade 
Cove,  consistent  with  other  applicable 
Federal  and  State  law.  Prior  to  the 
designatiqa^^  the  Sanctuary,  extraction  of 
minerals  &om  State  submerged  lands  was 
prohibited  by  State  law,  unless  authorized  by 
a  permit  issued  by  the  State.  The  regulations 
implementing  the  designation  of  the 
Sanctuary  absolutely  prohibit  exploration  for, 
development  or  production  of  oil,  gas  or 
minerals  in  the  Saiu:tuary.  Consequently, 
because  jade  is  a  mineral,  its  collection  is 
absolutely  prohibited  even  if  authorized  by  a 
State  permit.  Should  this  proposed  regulation 
be  adopted  as  final,  jade  could  be  collected 
within  )ade  Cove,  which  is  within  California 
State  waters,  provided  its  collection  is 
authorized  by  a  State  permit.  Without  a  State 
perAit.  its  collection  would  be  prohibited  by 
the  State's  prohibitions  against  taking 
minerals  from  State  submerged  lands  and 
disturbing  State  subsurface  lands.  NOAA  is 
aware  of  only  one  smal^business  that  used 
the  jade  resource  prior  to  the  Sanctuary's 
designation.  That  business  did  not  conduct 
large-scale  collection  or  rely  solely  on  jade 
from  Jade  Cove.  Most  of  its  jade  was  collected 
from  other  sources,  including  from  upland 
and  out  of  state  sources.  Consequently,  the 
rule  is  not  expected  to  significantly  imp>act  a 
substantial  number  of  small  business  entities. 

Accordingly,  a  Regulatory  Flexibility 
Analysis  was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  impose 
an  information  collection  requirement 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3500  et  seq. 

List  of  Subiects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone,  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources,  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  May  30,  1997. 
David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  part  922  is  proposed  to 
be  amended  as  follows: 


PART  922— {AMENDED] 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

Subpart  M — Monterey  Bay  National 
Marine  Sanctuary 

2.  Section  922.131  is  amended  by 
adding  the  following  definition  in 
alphabetical  order  to  read  as  follows: 

S  922.131    Deflnltions. 

***** 

Hand  tool  means  a  hand-held 
implement,  utilized  for  the  collection  of 
jade  pursuant  to  section  922.132(a)(1), 
that  is  no  greater  than  36  inches  in 
length  and  has  no  moving  parts  (e.g., 
dive  knife,  pry  bar  or  abalone  iron). 
Pnetunatic,  mechanical,  electrical, 
hydraulic  or  explosive  tools  are, 
therefore,  examples  of  what  does  not 
meet  this  definition. 


3.  Section  922.132  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(4) 
introductory  text  and  adding  paragraph 
(a)(4)(vi)  as  follows: 

S  922. 132    ProhlbHed  or  ottwrwisa 
regulated  acUvttias. 

(a)  •  •  * 

(1)  Exploring  for,  developing  or 
producing  oil,  gas  or  minerals  within 
the  Sanctuary  except:  jade  may  be 
collected  (meaning  removed)  from  the 
area  bounded  by  the  35°55'20"N 
latitude  parallel  (north  Plaskett  Point), 
the  35"53'20"N  latitude  parallel  (Cape 
San  Martin),  from  the  mean  high  tide 
line  seaward  to  the  90- foot  isobath 
(depth  line)  (the  "authorized  area") 
provided  that: 

(i)  Only  jade  already  loose  from  the 
seabed  may  be  collected; 

(ii)  No  tool  may  be  used  to  collect  jade 
except: 

(A)  A  hand  tool  (as  defined  in 
§922.131  of  this  subpart); 

(B)  A  lift  bag  or  multiple  lift  bags  with 
a  combined  lift  capacity  of  no  more  than 
two  hundred  pounds;  or 

(C)  A  vessel  (except  for  motorized 
personal  watercraft  (.see  §  922.132(a)(7) 
of  this  subpart)  to  provide  access  to  the 
authorized  area; 

(iii)  Each  person  may  collect  only 
what  that  person  individually  carries; 
and 

(iv)  For  any  loose  piece  of  jade  that 
cannot  be  collected  under  paragraphs 
(a)(1)  (ii)  and  (iii),  any  person  may  apply 
for  a  permit  to  collect  such  a  loose  piece 
by  following  the  procedures  in 
§  922.133  of  this  subpart. 
***** 

(4)  Drilling  into,  dredging  or 
otherwise  altering  the  seabed  of  the 


Sanctuary;  or  constructing,  placing  or 

abandoning  any  structure,  material  or 

other  matter  on  the  seabed  of  the 

Sanctuary  except  as  an  incidental  result 

of: 

*        •        •         •         * 

(vi)  Collection  of  jade  pursuant  to 
§  922.132(a)(1)  of  this  subpart. 

4.  Section  922.133  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  922. 1 33    Permit  procedures  and  criteria. 

***** 

(c)  The  Director,  at  his  or  her 
discretion,  may  issue  a  permit,  subject 
to  such  terms  and  conditions  as  he  or 
she  deems  appropriate,  to  conduct  an 
activity  prohibited  by  §§  922.132(a)  (2) 
through  (8),  and  (a)(10)  if  the  Director 
finds  that  the  activity  will  have  only 
negligible  short-term  adverse  effects  on 
Sanctuary  resources  and  qualities  and 
will:  further  research  related  to 
Sanctuary  resoiut:es  and  qualities; 
further  the  educational,  natural  or 
historical  resource  value  of  the 
Sanctuary;  further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
cormection  with  a  recent  air  or  marine 
casualty;  allow  the  removal,  without  the 
use  of  pneumatic,  mechanical, 
electrical,  hydraulic  or  explosive  tools, 
of  loose  jade  from  the  Jade  Cove  area 
under  §  922.132(a)(l)(iv)  of  this  subpart; 
assist  in  managing  the  Sanctuary;  or 
further  salvage  or  recovery  operations  in 
connection  with  an  abandoned 
shipwreck  in  the  Sanctuary  title  to 
which  is  held  by  the  State  of  California. 
In  deciding  whether  to  issue  a  permit, 
the  Director  shall  consider  such  factors 
as:  the  professional  qualifications  and 
financial  ability  of  the  applicant  as 
related  to  the  proposed  activity;  the 
duration  of  the  activity  and  the  duration 
of  its  effects;  the  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  conduct  of  the 
activity;  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities;  the 
cumulative  effects  of  the  activity;  and 
the  end  value  of  the  activity.  In 
addition,  the  Director  may  consider 
such  other  factors  as  he  or  she  deems 
appropriate. 
***** 

(FR  Doc.  97-14787  Filed  6-12-97;  8:45  am) 

BILUNO  CODE  361<M>S-M 


UMI 


Federal  Register  /  Vol.  62,  No.  114  /  Friday.  June  13.  1997  /  Proposed  Rules 


32251 


URBAN  L)£VE_OPMEN! 

24  CFR  Part  291 

[Docket  No.  FR-4244-A-01] 

RIN  2502-AG96 

Single  'H-'^'.y  Prope.ty  Disposition; 
A  ivancer  Notice  of  Proposed 
RulemaKing 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 

summary:  This  notice  announces  HUD's 
intention  to  issue  a  proposed  rule  to 
amend  HUD's  Single  Family  Property 
Disposition  Program  regulations  (24 
CFR  part  291)  for  the  purpose  of 
developing  innovative  methods  for 
disposing  of  HUD-owned  single  family 
properties  in  a  cost  efficient  maimer 
which  furthers  the  Department's 
mission  of  providing  decent,  safe,  and 
affordable  housing.  HUD's  current 
regulations  provide  that  HUD's 
principal  method  of  sale  of  single  family 
properties  is  the  competitive  sales 
method  to  individuals.  While  this 
method  works  well  in  some  cases,  HUD 
believes  that  there  may  be  other 
disposition  methods,  which  should  be 
considered  and  utilized,  that  may  better 
serve  HUD's  objectives.  Specifically, 
HUD  seeks  comments  that  provide  for 
innovative,  efficient,  and  cost  effective 
structures  and  procedures  with  respect 
to  the  disposition  of  the  HUD  inventory 
of  single  family  properties,  which  may 
include  but  should  not  be  limited  to, 
bulk  sales  of  current  inventory  or  futiu^ 
acquisitions  on  a  regional  or  national 
basis,  and  structiires  similar  to  joint 
ventures,  profit-share  arrangements,  or 
private-public  partnering.  This  notice 
therefore  solicits  public  conunent  on 
this  subject  prior  to  publication  of  a 
proposed  rule. 

DATES:  Comment  Due  Date:  July  14, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  and 
responses  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW,  Washington  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time  at 
the  above  address). 


FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Woodley,  Director,  Single  Family 
Property  Disposition  Division,  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
9174,  451  Seventh  Street  S.W., 
Washington,  D.C.,  20410,  telephone 
(202)  708-0740  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  these  numbers 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  204  of  the  National  Housing 
Act  (12  U.S.C.  1710)  (Act)  governs  the 
FHA  insurance  claim  process  and 
property  disposition.  Specifically, 
section  204(g)  of  the  Act  pertains  to  the 
management  and  disposition  of  HUD- 
owned  single  family  properties  acquired 
by  HUD.  HUD's  regulations 
implementing  this  statutory  authority 
are  contained  in  24  CFR  part  291.  Those 
regulations  recently  were  amended,  first 
through  a  technical  corrections  rule,  and 
second  through  a  streamlining  rule.  The 
amendments  made  by  the  streamlining 
rule  eliminated  regulatory  language  that 
was  duplicative  of  the  authorizing 
statute,  or  language  included  in  the 
regulations  where  HUD  had  discretion 
not  to  regulate.  Final  rules  were 
published,  respectively,  on  July  9,  1996 
(61  FR  36260)  and  October  28,  1996  (61 
FR  55710). 

Under  the  statutory  and  regulatory 
authority  relating  to  the  acquisition, 
handling  and  disposal  of  HUD-owned 
property,  HUD  is  charged  with 
implementing  a  property  disposition 
program  of  sales  of  HUD-owned  single 
family  properties  along  with  appropriate 
credit  terms  and  standards.  Currently, 
the  principal  method  of  disposing  of 
such  properties  is  competitive  sale  to 
individuals.  The  statutory  authority 
does  not  require  this  particular  method, 
however,  and  the  uses  of  other 
procedures  as  primary  sales  methods, 
instead  of  competitive  sales  to 
individuals,  may  have  significant 
advantages  to  HUD  and  to  the  public. 
The  purpose  of  this  notice  is  to  solicit 
public  conunents  for  developing 
innovative  property  disposition 
methods  that  are  cost  efficient  and 
effective,  and  that  further  the 
Department's  mission  of  providing 
decent,  safe,  and  affordable  housing. 

HUD  is  piusuing  alternative  sales 
methods  for  its  Single  Family  Property 
Disposition  Program  because  of  the 
anticipated  increased  volume  of  single 
family  properties  that  may  come  into 
the  HUD-owned  inventory  as  a  result  of 


policy  and  program  changes  as  well  as 
downturns  in  various  local  economies 
and  housing  markets.  HUD  has  the 
largest  real  estate-owned  (R£0)  portfolio 
and  operation  in  the  nation,  selling 
approximately  55,000  properties  each 
year.  At  any  one  time,  HUD  holds 
approximately  29,000  properties  in  its 
inventory.  The  average  holding  time  for 
each  property  is  six  months.  While  the 
volimie  of  HUD-owned  properties  is 
expected  to  significantly  increase, 
HUD's  resources  for  managing  and 
disposing  of  the  inventory  are 
decreasing.  HUD  desires  to  find  an 
alternative  method  or  methods  for 
disposal  of  its  REO  inventory.  HUD 
desires  to  find  a  method  or  methods  that 
permit  HUD  to  sell  these  properties  in 
a  more  expeditious  and  cost  efficient 
maiuier,  that  maximizes  profit  and 
ensures  the  stability  of  the  FHA 
mortgage  insurance  fund,  and  allows 
HUD  to  refocus  its  resources  in 
furtherance  of  its  more  central  mission 
of  providing  homeownership 
opportunities  to  American  families. 

HUD  is  requesting  interested  members 
of  the  public  to  submit  public  conunents 
on  alternative  sales  methods. 
Specifically,  HUD  invites  public 
comments  which  describe,  in  general 
terms,  sales  methods  to  dispose  of 
current  inventory  and  future 
acquisitions,  which  minimize  or 
eliminate  holding  costs.  In  proposing 
alternative  sales  methods,  HUD  asks 
conunenters  to  address  (1)  suitable 
financial  structiues  and  legal 
relationships  for  alternative  sale 
arrangements,  (2)  any  procedural  and 
staffing  efficiencies  which  would  result 
from  implementation  of  such  structure, 
and  (3)  the  basis  for  cost  effectiveness  of 
the  sales  arrangement.  HUD  will  review 
all  public  comments  submitted  in 
connection  with  preparing  the  proposed 
rule  on  this  subject. 

Public  conunents  received  in  response 
to  this  notice  will  be  used  in  the 
development  of  a  proposed  rule  that 
provides  for  innovative  sales  methods 
for  the  disposition  of  HUD-owned  single 
family  properties.  The  public  comments 
also  may  be  used  in  the  development  of 
a  request  for  proposals  (RFP)  through 
which  HUD  will  solicit  and  consider 
specific  proposals  on  innovative,  cost 
efficient  bulk  sales  arrangements  (which 
are  directed  toward  single  family 
properties  in  the  current  and  future 
inventory),  and  By  which  HUD  may 
undertake  the  sale  of  certain  HUD- 
owned  single  family  properties  if  a 
proposal  is  accepted.  The  occurrence  of 
a  bulk  sale  before  issuance  of  a  final  rule 
amending  the  Single  Family  Property 
Disposition  Program  regulations  may 
provide  useful  practical  information  on 
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aiternaUve  bales  procedures  that  will 
make  for  a  better  Single  Family  Property 
Disposition  Program. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  advance  notice  of 
proposed  rulemaking  (ANPR)  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30,  1993.  Any 
changes  made  in  this  ANPR  subsequent 
to  its  submission  to  OMB  are  identified 
in  the  docket  Ble,  which  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  S.W.,  Washington,  DC 
20410. 

[)ated:  June  2,  1997. 
Nicolas  P.  Retaiius, 

Assistant  Secntary  for  Housing,  Federal 

Housing  Commissioner. 

(FR  Doc.  97-15670  Filed  6-12-97;  8:45  ami 

BIUJNQ  CODE  421»-r7-P 


tMENT  OF  LABOR 

M    ^  s<4.ety  and  Health  Administration 

30  CFR  Parts  56,  57,  62,  70,  and  71 
RIN  1219-AA53 

r^eaii!^  :3tdi{:adrds  for  Occupational 
Noise  Exposure 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  extension  of 
comment  period  and  close  of  record. 

SUMMARY:  MSHA  is  extending  the  post- 
hearing  comment  period  and  close  of 
record  regarding  the  Agency's  proposed 
rule  for  occupational  noise  exposure, 
which  was  published  in  the  Federal 
Register  on  December  17,  1996. 
DATES:  Comments  must  he  received  on 
or  before  August  1.  1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  nuiy  be  transmitted  by  electronic 
mail,  fax,  or  mail.  Comments  by 
electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  noise9msha.gov.  Comments  by 
tax  must  be  clearly  identified  as  such 
and  sent  to:  MSHA,  Office  of  Standards, 
Regulations,  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1984. 

MSHA  will  also  accept  written 
comments  from  the  mining  public  in  the 
field  and  district  offices  and  technical 


support  centers.  These  comments  will 
be  a  part  of  the  official  rulemaking 
record.  Interested  persons  are 
encouraged  to  supplement  written 
comments  with  computer  files  or  disks; 
please  contact  the  Agency  with  any 
questions  about  format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  phone  703-235-1910. 

SUPPLEMENTARY  INFORMATION:  On 
December  17,  1996,  MSHA  published  in 
the  Federal  Register  (61  FR  66348)  a 
proposed  rule  to  revise  the  Agency's 
existing  heedth  standards  for 
occupational  noise  exposure.  The 
comment  period  was  scheduled  to  close 
on  February  18,  1997.  On  February  6, 
1997,  MSHA  published  in  the  Federal 
Register  (62  FR  5554)  a  notice  extending 
the  comment  period  to  April  21, 1997, 
and  announcing  that  the  rulemaking 
record  would  close  on  June  16, 1997.  On 
March  3, 1997,  MSHA  published  a 
notice  in  the  Federal  Register  (62  FR 
9404)  extending  the  close  of  the  record 
to  June  20,  1997. 

The  Agency  held  six  public  hearings 
on  the  noise  proposal:  May  6  in  Beaver, 
West  Virginia;  May  8  in  St.  Louis, 
Missouri;  May  13,  in  Denver,  Colorado; 
May  15,  in  Las  Vegas,  Nevada;  May  28 
in  Atlanta,  Georgia;  and  May  30  in 
Washington,  DC.  During  this  time  fi-ame, 
MSHA  received  several  requests  from 
the  mining  community  to  extend  the 
time  for  the  close  of  the  record  for  an 
additional  60  days. 

MSHA  has  evaluated  these  requests 
within  the  context  of  the  time  that  the 
Agency  has  already  provided  for 
comment  and  testimony  on  the  noise 
proposal.  The  Agency  believes  that  an 
extension  to  August  1,  1997,  which 
results  in  a  post-hearing  comment 
period  of  60  days,  is  both  adequate  and 
reasonable.  Further,  MSHA  believes  that 
this  additional  60-day  period  will 
provide  sufficient  time  for  all  interested 
parties  to  review  and  comment  on  the 
proposal,  and  written  comments,  and 
testimony  the  Agency  has  received  thus 
far.  All  interested  members  of  the 
mining  public  are  encouraged  to  submit 
comments  prior  to  August  1, 1997. 

Dated:  )une  6, 1997. 

J.  DaTitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  97-15614  Filed  6-12-97;  8:45  am) 

BIUJNG  CODE  4S10~43-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN  101&-AC17 

Seismic  Reassessment  of  California 
Outer  Continental  Shelf  Platforms; 
Republication 

Editorial  Note:  The  document  set  forth 
below  was  originally  published  at  62  FR 
31538-31541.  Tuesday.  June  10.  1997,  and  is 
being  reprinted  in  its  eatirety  because  of 
typesetting  errors. 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  MMS  has  developed  proposed 
regulations  for  the  seismic  reassessment 
of  offshore  platforms.  This  proposed 
rule  would  only  apply  to  platforms  on 
the  Outer  Continental  Shelf  (OCS) 
offshore  the  State  of  California.  This 
proposed  rule  includes  criteria  for 
determining  a  platform's  fitness  through 
a  structural  analysis.  Each  platform  on 
the  California  OCS  would  need  to 
undergo  a  seismic  assessment  within  3 
years  of  publication  of  the  final  rule.  An 
analysis  would  also  be  triggered  by 
damage  to  primary  structural  members, 
proposals  to  significantly  increase  loads, 
or  other  significant  changes.  Previously, 
MMS  has  allowed  for  good  engineering 
judgment  to  determine  how 
modifications  or  significant  changes 
would  affect  a  platform's  structural 
integrity.  This  proposed  rule  will 
provide  for  more  consistency  in  seismic 
reassessment  analysis. 
DATES:  MMS  will  consider  all  comments 
received  by  August  11, 1997.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  August  11,  1997. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Street;  Mail  Stop  4700; 
Hemdon,  Virginia  22070-4817; 
Attention:  Rules  P:  ^  Team. 

FOR  FURTHER  INFORM.AMON  CONTACT: 
Lawrence  Ake,  Engineering  and 
Research  Branch,  at  (703)  787-1567. 

SUPPLEMENTARY  INFORMATION:  Platforms 
installed  offshore  Southern  California 
prior  to  the  1970's  were  designed  and 
constructed  according  to  onshore  codes 
used  at  the  time  of  their  installation.  In 
1969,  the  American  Petroleum  Institute 
(API)  published  a  document  entitled 
"Recommended  Practice  for  Plaiming, 
Designing,  and  Constructing  Fixed 
Offshore  Platforms, "  or  API  RP  2A, 
containing  guidelines  developed 
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specifically  for  offshore  structures.  The 
7th  edition  of  API  RP  2A  (1976)  was  the 
first  version  to  include  guidelines  for 
seismic  loading.  The  19th  edition  of  API 
RP  2A  is  currently  incorporated  into 
MMS  regulations,  although  the  latest 
20th  edition  was  published  in  July  1993. 
Following  the  Loma  Prieta  earthquake 
in  1989,  MMS  and  the  California  State 
Lands  Commission  (CSLC)  began 
investigating  seismic  reassessment  of 
structures  located  offshore  Southern 
California.  The  agencies  began  to 
evaluate  seismic  analyses  that  had  been 
performed  for  offshore  platforms  in  their 
design  phases.  MMS  decided  to  require 
operators  of  the  oldest  platforms, 
constructed  before  the  1976  API  RP  2A 
7th  edition  guidelines  were  in  place,  to 
conduct  preliminary  seismic  analyses 
that  are  normally  required  for  new 
platforms.  The  CSLC  began  a  program  to 
reassess  platforms  that  were  undergoing 
significant  changes  in  operations,  loads, 
or  personnel.  Experience  with  this 
process  has  shown  the  need  for  the 
development  of  uniform  seismic  design 
criteria. 

Aware  of  growing  MMS  and  CSLXZ 
interest  in  reassessment  and  the  lack  of 
credible  reassessment  criteria,  the  API 
funded  an  independent  study  in  1991 
by  a  panel  of  four  distinguished  experts 
in  matters  related  to  seismic  design.  The 
results  of  the  study  were  based  on  the 
underlying  recommendation  that  the 
seismic  risk  offshore  should  be  similar 
to  that  used  for  well-designed  structures 
onshore.  An  API  task  group  was  formed 
to  develop  reassessment  procedures  and 
criteria  for  storm  and  ice  loads  as  well 
as  seismic  loads.  Its  members  were 
composed  of  technical  experts  from  the 
offshore  industry,  academia,  and  the 
MMS. 

Using  the  panel's  study  on  seismic 
reassessment  as  a  guide,  the  API  task 
group  developed  a  Supplement  to  the 
20th  edition  of  API  RP  2A  that  covers 
all  environmental  loading  conditions.  It 
provides  technical  criteria  to  be  used  in 
reassessing  existing  structures.  The 
criteria  embrace  a  fitness-for-purpose 
evaluation  coupled  with  the  risk  of 
structural  failure  and  the  consequences 
of  that  failure.  The  details  of  the 
Supplement  will  not  be  discussed  here 
since  it  has  already  been  the  subject  of 
several  1994  Offshore  Technology 
Conference  papers.  The  API  finalized 
and  published  this  Supplement 
document  as  Supplement  1  to  API  RP 
2A  in  December  1996. 

MMS  held  several  workshops  to 
involve  industry,  the  public,  regulatory 
agencies,  and  academia  in  the 
development  of  reassessment 
guidelines.  MMS,  CSLC,  and  others 
sponsored  an  international  workshop  on 


seismic  reassessment  of  offshore 
structures  in  December  1992.  In 
November  1993,  MMS  and  CSLC  co- 
sponsored  a  workshop  on  public  policy 
issues  related  to  the  seismic 
reassessment  of  platforms  offshore 
Southern  California.  In  December  1993, 
MMS.  API,  and  others  sponsored  an 
international  workshop  on  reassessment 
for  structures  located  in  all  areas  for 
both  earthquake  and  storm  loadings. 
The  workshops  were  well  attended  by 
the  interested  parties.  Discussions  on 
public  policy  issues  at  all  three 
meetings  resulted  in  consensus  on  the 
treatment  of  seismic  reassessment  at  the 
final  workshop.  The  technical  aspects  of 
these  numerous  public  discussions  have 
been  incorporated  into  the  API 
Supplement,  and  MMS  has  made  the 
proposed  rule  consistent  with  these 
results.  Proceedings  are  available  for 
each  of  the  workshops  held. 

MMS  is  moving  forward  vn\h. 
proposed  seismic  reassessment 
regulations  since  seismic  reassessments 
can  provide  critical  information  about 
the  ofbhore  facilities  in  the  seismically 
active  California  CXIIS.  Consideration  is 
also  being  given  to  incorporating  the 
20th  edition  of  API  RP  2A,  including  the 
Supplement,  into  MMS  regulations 
instead  of  proceeding  with  this 
proposed  rule.  Common ters  are  urged  to 
provide  comments  on  the  relative  merits 
of  incorporating  the  API  dociunents  into 
MMS  regulations,  as  well  as  proceeding 
with  this  rule. 

The  proposed  rule  would  require 
lessees  to  conduct  seismic 
reassessments  of  OCS  platforms  located 
offshore  the  State  of  California  within 
three  years  of  final  rule  publication. 
Reassessments  would  also  be  triggered 
by  changing  circumstances  at  the 
platform  such  as  an  increase  of  loads  on 
the  structure,  or  a  change  from  an 
unmanned  platform  to  a  manned 
platform.  Most  changes  that  trigger 
reassessments  would  have  to  be  judged 
"significant",  which  the  proposed  rule 
defines  as  cumulative  changes  that 
cause  a  10  percent  decrease  in  the 
platform's  loading  capacity  or  a  10 
percent  increase  in  the  platform's  loads. 

A  manned  platform  would  imdergo  an 
assessment  to  determine  if  it  could 
withstand  a  median  1000  year  seismic 
event;  an  unmanned  platform's  stability 
would  be  compared  with  the  forces  from 
a  500  year  seismic  event.  The  more 
stringent  requirement  for  a  maimed 
platform  is  based  on  the  higher  standard 
needed  to  protect  human  life.  Each 
seismic  reassessment  must  be  verified 
by  a  Certified  Verification  Agent  (CVA) 
who  has  been  approved  by  the  MMS. 


Executive  Order  (E.O.)  12866 

This  rule  was  reviewed  imder  E.O. 
12866.  The  Department  of  the  Interior 
(DOI)  has  determined  that  the  rule  is  not 
a  significant  rule  under  the  criteria  of 
E.O.  12866  and  therefore,  the  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

DOI  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Any  direct  effects  of 
this  rulemaking  wrill  primarily  affect  the 
OCS  lessees  and  operators — entities  that 
are  not  small  due  to  the  technical 
complexities  and  financial  resources 
necessary  to  conduct  OCS  activities. 
The  indirect  effects  of  this  rulemaking 
on  small  entities  that  provide  support 
for  offshore  activities  have  also  been 
determined  to  be  small. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Inforgaation  and  Regulatory  Afiiairs; 
OMB;  Attention  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  control 
number  1010-0058);  725  17th  Street, 
NW.;  Washington,  D.C  20503.  Send  a 
copy  of  your  comments  to  the  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4700;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817.  You  may  obtain  a  copy  of  the 
proposed  collection  of  information  by 
contacting  the  Bureau's  Information 
Collection  Clearance  Officer  at  (202) 
208-7744. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  to 
the  Department  on  the  proposed 
regulations. 

The  tide  of  this  collection  of 
information  is  "30  CFR  250,  Subpart  I, 
Platforms  and  Structures,"  OMB  control 
number  1010-0058.  The  proposed  rule 
adds  the  following  requirements  to  the 
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cufrcnliy  approved  collection  of 
information  required  in  Subpart  I: 

•  Submit  a  plan  for  analyzing  the 
platform  structure; 

•  Obtain  Regional  Supervisor 
approval  for  analysis  criteria  if  utilizing 
a  probabilistic  analysis; 

•  Review  of  a  site-specific  study  by 
an  independent  peer  review  panel;  and 

•  Obtain  and  submit  a  CVA  report. 
MMS  would  use  this  information  to 

ensure  that  offshore  structures  located 
on  the  California  OCS  meet  today's 
standards  for  seismic  loading. 

Respondents  are  Federal  OCS  oil,  gas, 
and  sulphur  lessees  with  platforms 
located  on  the  California  OCS.  The 
proposed  rule  requires  compliance  once 
within  3  years  af^er  publication  of  the 
final  rule  and  thereafter  as  applicable. 
The  current  approved  reporting  burden 
for  Subpart  I  is  21,803  hours.  MMS 
estimates  eight  new  responses  each  year 
for  the  first  three  years.  Additional  years 
would  average  fewer  than  two 
responses.  We  estimate  the  additional 
annual  reporting  burden  as  a  result  of 
this  rule  would  be  1,256  hoiu^  (157 
hours  f>er  response).  Based  on  $35  per 
hour,  the  burden  hour  cost  to 
respondents  is  estimated  to  be  $43,960. 

In  addition  to  the  hour  burden 
discussed  above,  the  proposed  rule 
would  add  one  other  cost  burden 
associated  with  the  collection  of 
information.  Section  250.145(e)  requires 
respondents  to  obtain  a  final  report 
prepared  by  a  CVA  and  submit  it  to  the 
Regional  Supervisor.  We  estimate  the 
cost  of  preparing  that  report  (including 
the  costs  of  conducting  engineering 
analysis)  is  $100,000  per  platform. 

MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule.  All  conunents 
will  become  a  matter  of  public  record. 

1.  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  burden  hour  and  cost  of 
the  final  CVA  report  estimates 
reasonable  for  the  proposed  collection? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 


resulting  from  the  collection  of 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components: 

(a)  Total  capital  and  startup  cost;  and 

(b)  Annual  operation,  maintenance, 
and  purchase  of  services. 

Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1. 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Takings  Implicatioa  Assessment 

DOI  determined  that  this  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  DOI  does  not  need  to 
prepare  a  Takings  Implication 
Assessment  pursuant  to  E.O.  12630, 
Govenunental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

E.O. 12988 

DOI  has  certified  that  this  proposed 
rule  meets  the  applicable  civil  justice 
reform  standards  provided  in  sections 
3(a)  and  3(b)(2)  of  E.O.  12778. 

National  Environmental  Policy  Act 

MMS  has  examined  this  proposed 
rulemaking  and  has  determined  that  this 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 


Unfunded  Mandates  Reform  Act  of 
1995 

DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  government,  or 
the  private  sector. 

List  of  Subjects  in  CFH  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection,  Government  contracts, 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Dated:  May  28. 1997. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble.  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  part  250  as  follows: 

PART  250— 0«l  ANC  CjAS  \no 
SULPHUR  OPE  «  A     CMS   K     HE 

OUTER  CONTlNLNLAu  sn£^' 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

2.  Section  250.145  is  added  to  subpart 
I  to  read  as  follows: 

§  250. 1 45    Seismic  Reassessment  of 
Califomia  OCS  Ptatforms. 

(a)  Applicability.  These  requirements 
apply  to  all  platforms  located  on  the 
California  OCS. 

(b)  Definitions.  When  used  in  this 
section,  the  terms  have  the  following 
meanings: 

Loss  of  Global  Structural  Stability 
means  the  point  at  which  a  structure  is 
unable  to  establish  equilibrium  under 
the  applied  gravity  loadings  and 
induced  earthquake  forces. 

Manned  Platform  means  a  platform 
that  always  has  someone  living  on  it. 

Platform  Capacity  means  the 
platform's  ability  to  resist  loading  or  to 
withstand  a  given  maximum  load. 

Significant  means  cumulative  damage 
or  cumulative  changes  from  the  original 
design  premise  that  lead  to  a  decrease 
in  capacity  or  an  increase  in  loading 
greater  than  10  percent. ' 

Unmanned  Platfonn  means  any 
platform  other  than  a  manned  platfonn. 

You  means  the  lessee. 


UMI 
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(c)  When  must  I  conduct  a  seismic 
reassessment?  You  must  conduct  a 
seismic  reassessment  of  each  of  your 
California  OCS  platforms  in  its  current 
condition  by  [Insert  date  that  is  3  years 
after  the  date  the  final  rule  is  published 
in  the  Federal  Register).  You  must  also 
conduct  a  seismic  reassessment  when  a 
reassessment  initiator  occurs. 
Reassessment  initiators  are  changes  in 
the  platform  status  which  result  in  a 
significant  change  in  demand,  capacity, 
or  consequence  of  the  platform's  failure, 
such  as,  but  not  limited  to: 

(1)  Functional  or  operational  Changes 
which  result  in  significantly  higher 
loads  than  in  the  original  design  (e.g., 
new  waterflood  operations,  additional 
tanks,  or  crew  quarters,  etc.). 

(2)  Significant  damage  to  primary 
structiural  members  or  joints  found 
during  an  inspection.  * 

(3)  The  availability  of  credible  new 
seismic  data  that  would  indicate 
significantly  higher  loads  than  those 
used  in  the  original  design  criteria. 

(4)  Significant  changes  in  the  original 
design  criteria  or  methodologies  that 
would  negatively  affect  the  platform.  An 
example  of  this  type  of  significant 
change  is  the  evolution  of  the  tubular 
joint  equation. 

(5)  A  change  from  an  immanned 
platform  to  a  manned  platform. 

(d)  What  are  the  criteria  for  a  seismic 
reassessment?  Before  you  conduct  the 
seismic  reassessment,  you  must  submit 
your  plan  for  analyzing  the  structure  to 
the  Regional  Supervisor  for  approval.  In 
addition: 

(1)  For  manned  platforms,  you  must 
demonstrate  that  the  platform  in  its 
current  condition  can  withstand  a 
median  1000-year  seismic  event  without 
loss  of  global  structural  stability.  The 
ultimate  strength  of  all  undamaged 
members,  joints  and  piles  must  be 
considered  and,  if  necessary,  safety 
factors  may  be  reduced  to  1.0. 

(2)  For  unmanned  platforms,  you 
must  demonstrate  that  the  platform  in 
its  current  condition  can  withstand  a 
median  500-year  seismic  event  without 
loss  of  global  structural  stability.  The 
ultimate  strength  of  all  undamaged 
members,  joints,  and  piles  must  be 
considered,  and  if  necessary,  safety 
factors  may  be  reduced  to  1 .0. 

(3)  The  Regional  Supervisor  may 
accept  a  probabilistic  analysis  as  an 
alternative  to  the  analyses  required  in 
paragraphs  (d)(1)  or  (d)(2)  of  this 
section.  The  probabilistic  analysis  must 
address  the  effects  of  uncertainty  and 
bias  in  loading  and  resistance.  Before 
using  this  method,  you  must  obtain 
approval  for  your  analysis  criteria  from 
the  Regional  Supervisor. 


(4)  Topsides  and  appurtenances  must 
withstand  the  seismic  loads  from 
paragraphs  (d)(1)  or  (d)(2)  of  this  section 
and  be  in  conformance  with  the  seismic 
provision  of  API  RP  2A-WSD. 

(5)  You  must  conduct  a  site-specific 
study  under  30  CFR  250.139  based  on 
soil  borings  and  geophysical  data  taken 
on  or  near  the  platform  vicinity,  using 
the  best  available  technology.  You  may 
use  a  study  previously  conducted.  An 
MMS  approved  independent  peer 
review  panel  must  review  the  study. 

(e)  Does  a  third  party  need  to  verify 
the  seismic  reassessment?  You  mu^t  use 
a  Certified  Verification  Agent  (CVA) 
approved  by  the  MMS  using  the 
qualification  standards  in 

§  250.132(b)(l)(ii)  to  verify  the  analyses 
required  in  paragraphs  (d)(1)  through 
(d)(4)  of  this  section.  You  must  submit 
the  CVA's  final  report  to  the  Regional 
Supervisor.  It  must  describe  the  analysis 
process  and  material  reviewed, 
siunmarize  the  findings,  and  include  a 
recommendation  to  the  Regional 
Supervisor.  The  recommendation  must 
advise  the  Regional  Supervisor  to  either 
accept,  request  modifications,  or  reject 
the  reassessment. 

(f)  What  if  my  platform  does  not  pass 
the  seismic  reassessment?  If  your 
structure  does  not  meet  the 
reassessment  criteria,  you  must  contact 
the  Regional  Supervisor  for  approval  to 
initiate  one  or  more  mitigation  actions. 
Mitigation  actions  are  modifications  to 
the  structuire  or  to  operational 
procedures  that  reduce  loads,  increase 
capacities,  or  reduce  consequences. 

Editorial  Note:  This  document  was 
originally  published  at  62  FR  31538-31541, 
Tuesday,  June  10, 1997,  and  is  being 
reprinted  in  its  entirety  because  of 
typesetting  errors. 

(FR  Doc.  97-15088  Filed  6-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 
[SPATS  No.  UT-035-FOR] 

Utah  ReguMory  Program  and  Utah 

Abandc-f^'^  Mine  Land  Reclamation 
Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnOH:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 


announcing  receipt  of  a  proposed 
amendment  to  the  Utah  regulatory 
program  and  Utah  abandoned  mine  land 
reclamation  (AMLR)  plan  (hereinafter, 
the  "Utah  program  and  plan")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  and  addition  of  statutes 
pertaining  to  the  definition  for 
"adjudicative  proceeding";  schedule  of 
applicant's  mining  law  violations  and 
remining  operation  violations  resulting 
from  unanticipated  events  or 
conditions;  location  of  informal 
conferences;  performance  standards  for 
all  coal  mining  and  reclamation 
operations;  requirements  regarding 
surface  effects  of  underground  coal 
mining,  repair  or  compensation  for 
damage,  and  replacement  of  water; 
contest  of  violation  or  amount  of  civil 
penalty;  and  lands  and  waters  eligible 
for  expenditiire  of  AMLR  funds.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with 
SMCRA  and  to  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t,  July  14, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  July  8,  1997.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t,  June  30, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Utah  program  and  plan, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for    • 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Denver  Field  Division. 
James  F.  Fulton,  Chief,  Denver  Field 
Division,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1999 
Broadway,  Suite  3320,  Denver, 
Colorado  80202-5733. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Chief,  Denver  Field 
Division,  Telephone:  (303)  844-1424. 

SUPPt£MENTARY  INFORMATION: 

L  Background  on  the  Utah  Program 

•    Onjanuary  21, 198T,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program;  on  June  3, 1983,  the 
Secretary  approved  the  Utah  plan. 
General  background  information  on  the 
Utah  program  and  plan,  including  the 
Secretary's  findings,  the  disposition  of 
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comments,  and  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21,  1981,  and  June 
3,  1983,  publications  of  the  Federal 
Register  (46  PR  5899  and  48  FR  24876). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30.  Subsequent  actions  concerning 
Utah's  plan  amendments  can  be  found 
at  30  CFR  944.25. 

n.  Proposed  Amendment 

By  letter  dated  May  27,  1997 
(administrative  record  No.  UT-1090), 
Utah  submitted  a  proposed  amendment 
to  its  program  and  plan  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  Utah 
submitted  the  proposed  amendment  in 
response  to  required  program 
amendments  at  30  CFR  944.16  (e) 
through  (i),  in  response  to  a  June  5, 
1996,  letter  (administrative  record  No. 
UT-1083)  that  OSM  sent  to  Utah  in 
accordance  with  30  CFR  732.17(c),  and 
at  its  own  initiative.  The  provisions  of 
the  coal  mining  and  reclamation  statute 
that  Utah  proposed  to  revise  and  add 
were:  Utah  Code  Annotated  (U.C.A.)  40- 
10-3(1),  definition  for  "adjudicative 
proceeding";  U.C.A.  40-10-11  (3)  and 
(5),  schedule  of  applicant's  mining  law 
violations  and  remining  operation 
violations  resulting  from  unanticipated 
events  or  conditions;  U.C.A.  40-10- 
13(2),  location  of  informal  conferences; 
U.C.A.  40-10-17(2).  (3),  and  (4). 
performance  standards  for  all  coal 
mining  and  reclamation  operations; 
U.C.A.  40-10-18  (1)  through  (15),  18.1, 
and  18.2.  requirements  regarding 
surface  effects  of  underground  coal 
mining,  repair  or  compensation  for 
damage,  and  replacement  of  water; 
U.C.A.  40-10-20(2)(e).  contest  of 
violation  or  amount  of  civil  penalty;  and 
U.C.A.  40-10-25(6).  lands  and  waters 
eligible  for  expenditure  of  AMLR  funds. 

Specifically,  Utah  proposes  at  U.C.A. 
40-10-3(1)  (a)  and  (b)  that  "adjudicative 
proceeding"  means  (a)  a  division  or 
board  (Division  or  Board  of  Oil,  Gas  and 
Mining)  action  or  proceeding 
"determining"  (rather  than  "that 
determines")  the  legal  rights,  duties, 
privileges,  immunities,  or  other  legal 
interests  of  one  or  more  identifiable 
persons,  including  actions  to  grant, 
deny,  revoke,  suspend,  modify,  aimul, 
withdraw,  or  amend  an  authority,  right, 
permit,  or  license;  "or  (b)  judicial 
review  of  a  division  or  board  action  or 
proceeding  specified  in  Subsection  (a)."  ' 

Utah  proposes  at  U.C.A.  40-10-11(3) 
that  an  applicant  shall  file  with  his 
permit  application  a  schedule  listing, 
among  other  things,  any  and  all  notices 
of  violation  of  "the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  or 


its  implementing  regulations."  This 
proposed  rule  further  specifies  that  the 
Division  shall  not  issue  a  permit  where 
the  above-described  schedule  or  other 
information  available  to  the  Division 
indicates  that  any  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant  is  currently  in  violation  of 
U.C.A.  40-10  or  other  laws  "and 
regulations"  referred  to  in  U.C.A.  40- 
10-11(3).  Utah  proposes  at  U.C.A.  40- 
10-ll{5)(a)  that  after  October  "24" 
(rather  than  "14"),  1992,  the  permit 
issuance  prohibition  of  U.C.A.  40-10- 
ll(3)^oes  not  apply  if  the  violation 
resulted  from  an  unanticipated  event  or 
condition  that  occurred  at  a  surface  coal 
mining  operation  on  lands  eligible  for 
remining  under  a  permit  held  by  the 
person  making  the  application. 

Utah  proposes  at  U.C.A.  40-10- 
13(2)(b)  that  informal  conferences  to 
discuss  objections  to  propo^^d  initial  or 
revised  permit  applications  shall  be 
conducted  in  accordance  with  the 
procedures  described  in  "this" 
subsection  (b)  and  that  the  conference 
"shall."  not  "may,"  be  held  in  the 
locality  of  the  coal  mining  and 
reclamation  operation  if  requested 
within  a  reasonable  time  after  written 
objections  or  request  for  an  informal 
conference  are  received  by  the  Division. 

Utah  proposes  in  the  coal  mining  and 
reclamation  operation  performance 
standards  at  U.C.A.  40-10- 
17(2)(j)(ii)(B).  (2)(p)  (ii)  and  (iii).  (3)  (a) 
and  (c).  and  (4)  and  (4)  (a),  and  (d)  to 
clarify  that  other  rules  that  are  cited  and 
are  referred  to  as  "this  subsection"  are 
specific  rule  subsections  included 
wiUiin  U.C.A.  40-10-17. 

Utah  proposes  at  U.C.A.  40-10-18  (1) 
through  15(b),  18.1.  and  18.2.  various 
changes  in  punctuation,  recodification, 
referenced  rule  citations,  sentence 
structure,  and  word  choice  that  are 
apparently  intended  to  be  editorial 
rather  than  substantive  in  their  effect. 
Utah  proposes  at  U.C.A.  40-10- 
18(15)(c)  that  "(sjubject  to  the 
provisions  of  Section  40-10-29,  the 
permittee  shall  promptly  replace  any 
state-appropriated  water  in  existence 
prior  to  the  application  for  a  surface 
coal  mining  and  reclamation  permit, 
which  has  been  affected  by 
contamination,  diminution,  or 
interruption  resulting  from  underground 
coal  mining  operations." 

Utah  proposes  at  U.C.A.  40-10- 
20(2)(e)(ii)  that,  if  an  operator  fails  to 
forward  the  amount  of  the  civil  penalfy 
for  a  violation  to  the  Division  within  30 
days  of  the  civil  penalfy  for  a  violation 
to  the  Division  within  30  days  of  receipt 
of  the  results  of  the  informal  conference, 
the  operator  waives  any  opportunity  for 
further  review  of  the  "fact  of  the" 


violation  or  to  contest  the  "amount  of 
the  civil  penalty  assessed  for  the" 
violation. 

Utah  proposes  at  U.C.A.  40-10- 
25(6)(b)  that  AMLR  funds  available 
under  U.C.A.  40-10-25  may  be  used  for 
reclamation  when  a  bond  or  deposit  for 
a  "surface  coal  mining  operation." 
rather  than  a  "coal  surface  mining 
operation."  on  lands  eligible  for 
remining  is  forfeited  and  the  amount  of 
the  bond  or  deposit  is  not  sufficient  to 
provide  for  adequate  reclamation. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)  and  30  CFR  884.15(a), 
OSM  is  seeking  comments  on  whether 
the  proposed  amendment  satisfies  the 
applicable  program  and  plan  approval 
criteria  of  30  CFR  732.15  and  CFR 
884. M.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program  and  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemajcing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Division 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t..  on  June  30,  1997.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statenient  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  heeuing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
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testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments  or 
AMLR  plans  and  plan  amendments 
since  each  such  program  or  plan  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Under  sections  503 
and  505  of  SMCRA  (30  U.S.C.  1253  and 
1255)  and  the  Federal  regulations  at  30 
CFR  730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regiilatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met.  Decisions  on  proposed  State 
AMLR  plans  and  amendments  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of  title 
IV  of  SMCRA  (30  U.S.C.  1231-1243)  and 
the  applicable  Federal  regulations  at  30 
CFR  Parts  684  and  888. 

3.  National  Envimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  riile  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 


Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  amendments  are  categorically 
excluded  from  compliance  with  the 
National  Envirorunental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.48(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sub)ects  in  30  CFR  Part  944 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations. 
Surface  mining.  Underground  mining. 

Dated:  June  5, 1997. 
Peter  A.  Rutladge, 

Acting  Regional  Director,  Western  Regional 

Coordinating  Center. 

(FR  Doc.  97-15646  Filed  6-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH104-2b;  FRL-5840-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio  Ozone 
Maintenance  Plan 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule;  Extension  of  the 
public  comment  period. 

SUMMARY:  On  May  14, 1997  USEPA 
published  a  direct  final  rule  (62  FR 
26396)  approving,  and  an  accompanying 
proposed  rule  (62  FR  26463)  proposing 
to  approve  a  revision  submitted  on  July 
9, 1996  and  January  31,  1997,  to  the 
ozone  maintenance  plans  for  the 
Dayton-Springfield  Area  (Miami, 
Montgomery,  Clark,  and  Greene 
Counties),  Toledo  Area  (Lucas  and 
Wood  Counties),  Canton  area  (Stark 
County),  Ohio  pwrtion  of  the 
Youngstown-Warren-Sharon  Area 
(Mahoning  and  Trumbell  Counties), 
Columbus  Area  (Franklin,  Delaware, 
and  Licking  Counties),  Cleveland- 
Akron-Lorain  Area  (Ashtabula, 
Cuyahoga,  Lake,  Lorain,  Medina, 
Summit,  Portage,  and  Geauga  Counties), 
Preble  County,  Jefferson  County, 
Columbiana  and  Clinton  Counties.  The 
revision  was  based  on  a  request  from  the 
State  of  Ohio  to  revise  the  federally 
approved  maintenance  plan  for  those 
areas  to  provide  the  state  and  the 
affected  areas  with  greater  flexibility  in 
choosing  the  appropriate  ozone 
contingency  measures  for  each  area  in 
the  event  such  a  measure  is  needed.  The 
USEPA  is  announcing  a  60  day 
extension  of  the  public  comment  period 
on  the  May  14. 1997  proposed  rule.  In 
the  rules  section  of  this  Federal 
Register,  USEPA  is  delaying  the 
effective  date  of  the  related  final  rule  to 
allow  for  a  60  day  extension  of  the 
public  comment  period  on  these 
maintenanc#^ans . 
DATES:  Written  comments  on  the  May 
14, 1997  proposed  rule  must  be  received 
by  August  12, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulations  Development  Section,  Air 
Programs  Branch  (AR-18),  at  the 
address  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Envirormiental  Protection  Agency. 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J^. 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Telephone: 
(312) 886-6084. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  June  5,  1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
(FR  Doc.  97-15415  Filed  6-12-97;  8:45  am) 
BHJJNOCOOE  6SaO-6fr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA-076-5022t);  FRL-5841-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Determination  of  Attainment  of  Ozone 
Standard  and  Determination  Regarding 
Applicability  of  Certain  Requirements 
in  the  Richmond  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  determine 
that  the  Richmond  ozone  nonattainment 
area  has  attained  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  that  certain  reasonable 
further  progress  and  attainment 
demonstration  requirements,  along  with 
certain  related  requirements,  of  Part  D  of 
Title  I  of  the  Clean  Air  Act  are  not 
applicable  for  so  long  as  this  area 
continues  to  attain  the  ozone  standard. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  making  these 
determinations  without  prior  proposal. 
A  detailed  rationale  for  the  action  is  set 
forth  in  the  direct  final  rule  and 
accompanying  technical  support 
document.  If  no  adverse  c^lments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and 
address  the  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  notice.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  14,  1997. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief, 


Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  person 
(listed  below)  at  least  24  hours  before 
the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  U.S.  Environmental  Protection 
Agency — Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  or  by  telephone  at:  (215)566- 
2179.  Questions  may  also  be  addressed 
via  e-mail,  at  the  following  address: 
Cripps. Christopher®  epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  5.  1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  Zff. 
|FR  Doc.  97-15568  Filed  6-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA062-5021  and  VA080-5021;  FRL- 

5841-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Redesignation  Request,  Maintenance 
Plan  and  Mobile  Emissions  Budget  for 
the  Richmond  Ozone  Nonattainment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  redesignation  request  and  two  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  On  July  26,  1996,  the 
Commonwealth  of  Virginia's 
Department  of  Environmental  Quality, 
submitted  a  maintenance  plan  as  a 
revision  to  the  SIP  and  a  request  to 
redesignate  the  Richmond  moderate 


ozone  nonattainment  area  from 
nonattainment  to  attainment.  EPA's 
proposed  action  is  based  upon  the 
Commonwealth's  submittal  satisfying 
all  five  criteria  for  redesignation  in  the 
Clean  Air  Act  (the  Act),  including  the 
fact  that  the  Richmond  area  has  at  least 
three  years  of  complete,  quality-assured 
ambient  air  monitoring  data  which 
demonstrate  that  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  has  been  attained.  On  July  30, 
1996,  the  Commonwealth  submitted 
another  revision  to  the  SIP  modifying 
the  mobile  emission  budgets  in  the 
Richmond  area  maintenance  plan  in 
support  of  the  area's  transportation 
plans  for  the  period  after  the  year  2015. 
EPA  is  proposing  to  redesignate  the 
Richmond  ozone  nonattainment  area 
fi-om  nonattainment  to  attainment  and 
to  approve  the  maintenance  plan  and 
mobile  emissions  budget  as  revisions  to 
the  Virginia  SIP.  The  SIP  revisions 
establish  a  maintenance  plan  for 
Richmond  including  contingency 
measures  which  provide  for  continued 
attainment  of  the  ozone  NAAQS  until 
the  year  2007  and  adjust  the  motor 
vehicle  emissions  budget  established  in 
the  maintenance  plan  for  Richmond  to 
support  the  area's  long-range 
transportation  plans  in  the  horizon 
years  2015  and  beyond.  EPA  is 
proposing  to  approve  Virginia's 
redesignation  request  and  maintenance 
plan  for  the  Richmond  area  because  the 
relevant  requirements  set  forth  in  the 
the  Act,  as  amended  in  1990,  have  been 
met.  This  action  is  being  taken  under 
section  110  of  the  Act. 
DATES:  Comments  must  be  received  on 
or  before  July  14,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Arnold,  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEP A— Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2092.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address: 
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Gaffney.Kristeen@epainail.epa.gov 
[Please  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket] 


SUPPLEMSfTARY  INFORMATION: 
I.  Background 

The  Richmond  nonattainment  area 
was  designated  under  section  107  of  the 
1977  Clean  Air  Act  (1977  Act)  as 
nonattainment  with  respect  to  the  ozone 
NAAQS  on  March  3, 1978.  The  1977 
Act  required  nonattainment  areas  to 
develop  SIPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  EPA  approved 
the  ozone  SIP  submitted  by  the 
Commonwealth  on  January  12,  1979,  as 
meeting  the  requirements  of  section  110 
and  part  D  of  the  1977  Act.  In  its  SIP, 
Virginia  projected  that  the  Richmond 
area  would  attain  the  standard  by 
December  31, 1982,  but  the  area  failed 
to  attain  the  standard  by  that  date.  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  (Act)  were 
enacted.  The  nonattainment  designation 
of  the  Richmond  area  continued  by 
operation  of  law  according  to  section 
107(d)(l)(C){i)  of  the  Act.  Furthermore, 
it  was  classified  by  operation  of  law  as 
moderate  nonattainment  for  ozone 
pursuant  to  section  181(a)(1)  of  the  Act. 
The  Richmond  nonattainment  area 
consists  of  the  following  counties: 
Richmond,  Henrico,  Chesterfield, 
Colonial  Heights,  Hopewell,  Hanover 
and  portions  of  Charles  City  County. 

Under  section  107  (d)(3)(E)  of  the  Act. 
nonattainment  areas  may  be 
redesignated  to  attainment  if  sufficient 
air  quality  data  are  available  to  warrant 
the  redesignation  and  the  area  meets  the 
Act's  other  redesignation  requirements 
for  nonattainment  areas. 

The  Commonwealth  submitted  a 
redesignation  request  and  maintenance 
plan  on  November  12, 1992  to 
redesignate  the  Richmond  area  from 
nonattainment  to  attainment,  based  on 
ambient  monitoring  from  1989  to  1991 
that  indicated  that  the  area  was 
attaining  the  ozone  standard.  EPA 
proposed  approval  of  the  redesignation 
request  and  maintenance  plan  on 
August  17,  1993  (58  FR  43609)  but 
subsequently  proposed  and  finally 
disapproved  the  submittal  on  January 
31,  1994  and  May  3,  1994.  respectively, 
based  on  violations  of  the  ozone 
standard  that  occurred  during  the  1993 
ozone  season  (59  FR  4263  and  59  FR 
22757). 

The  Richmond  ozone  nonattainment 
area  has  more  recenUy  attained  the 
ozone  NAAQS,  based  on  air  quality  data 
from  1993  to  1996.  In  an  effort  to 
comply  with  the  Act  and  to  ensure 


continued  attainment  of  the  NAAQS, 
Virginia  submitted  a  10  year  ozone 
maintenance  plan  on  July  26,  1996  for 
the  Richmond  area  as  a  SIP  revision. 

n.  Review  of  State  Submittal 

According  to  section  107(d)(3)(E)  of 
the  Act,  five  specific  requirements  must 
be  met  in  order  for  EPA  to  redesignate 
an  area  from  nonattainment  to 
attainment: 

1 .  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act: 

3.  The  area  must  have  a  fully 
approved  SIP  under  section  llO(k)  of 
the  Act; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable;  and 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175 A  of  the  Act. 

The  Commonwealth's  redesignation 
request  for  the  Richmond  area  included 
information  and  documentation 
sufficient  for  EPA  to  determine  that  all 
five  requirements  of  section  107,  noted 
above,  have  been  met.  Following  is  a 
brief  description  of  how  each  of  these 
requirements  has  been  fulfilled.  Because 
the  maintenance  plan  is  a  critical 
element  of  the  redesignation  request, 
EPA  will  discuss  its  evaluation  of  the 
maintenance  plan  under  its  analysis  of 
the  redesignation  request.  A  Technical 
Support  Document  (TSD)  has  been 
prepared  by  EPA  for  this  rulemaking 
action.  The  TSD  is  available  for  public 
inspection  at  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

1.  Attainment  of  the  Ozone  NAAQS 

Virginia's  request  is  based  on  an 
analysis  of  quality  assured  ambient  air 
quality  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  The  method 
for  determining  attainment  of  the  ozone 
NAAQS  is  contained  in  40  CFR  part 
50.9  and  appendix  H  to  that  section. 
The  simplest  method  by  which  expected 
exceedances  are  calculated  is  by 
averaging  actual  exceedances  of  the  0.12 
parts  per  million  ozone  NAAQS  at  each 
monitoring  site  over  a  three  year  period. 
An  area  is  considered  in  attainment  of 
the  standard  if  the  average  annual 
number  of  expected  exceedances  is  less 
than  or  equal  to  1.0.  Ambient  air  quality 
data  recorded  in  the  Richmond  area, 
between  the  years  1993-1995  shows  an 
expected  exceedance  rate  of  1.0  per  year 
and  attainment  of  the  ozone  NAAQS. 
The  data  for  these  years  meets  EPA's 
completeness  criteria  of  75%  or  greater 
data  capture.  Furthermore,  the  area 


remained  free  of  violations  during  the 
1996  ozone  season.  The  Commonwealth 
has  committed  to  continue  monitoring 
in  this  area  in  accordance  with  40  CFR 
part  58. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
PartD 

As  previously  stated,  EPA  fully 
approved  the  Commonwealth's  SIP  for 
the  Richmond  area  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  Act.  The  amended 
Act,  however,  modified  section 
110(a)(2)  and,  under  part  D,  revised 
section  1 72  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  EPA  has  reviewed  the  SIP 
to  ensure  that  it  contains  all  measures 
that  were  due  under  the  Act  as  of  July 
26, 1996,  the  date  the  Commonwealth 
submitted  its  redesignation  request. 

2. A.  Section  110  Requirements 

Although  section  110  of  the  1977  Act 
was  amended  in  1990,  the  Virginia  SEP 
for  the  Richmond  area  meets  the 
requirements  of  section  110(a)(2)  of  the 
amended  Act  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  see  57  FR  27936 
and  23939  (June  23.  1993).  many  are 
duplicative  of  other  requirements  of  the 
Act. 

EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  section  110(a)(2)  of  the 
Act.  It  contains  enforceable  emissions 
limitations,  it  requires  monitoring, 
compiling,  and  analyzing  ambient  air 
quality  data,  it  requires  preconstruction 
review  of  new  major  stationary  sources 
and  major  modifications  to  existing 
ones,  it  provides  for  adequate  funding, 
staff  and  associated  resources  necessary 
to  implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

2.B.  Part  D  Requirements 

Before  an  area  may  be  redesignated  to 
attainment,  it  also  must  have  fulfilled 
applicable  requirements  of  part  D  due  as 
of  the  date  of  the  Commonwealth's 
redesignation  request.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  regardless  of 
classification.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  Specific 
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requirements  of  subpart  2  may  override 
subpart  I's  general  provisions  (57  FR 
13501.  April  16.  1992).  Since  the 
Richmond  area  is  classified  moderate, 
the  Commonwealth  must  meet  the 
applicable  requirements  of  subpart  1. 
specifically  sections  172(c)  and  176.  and 
the  applicable  requirements  of  subpart  2 
of  part  D  for  moderate  areas. 

2.B.I.  Subpart  1  of  Part  D— Section 
172(c)  Provisions 

Under  section  172(b),  the  section 
172(c)  requirements  are  applicable  as 
determined  by  the  Administrator,  but 
must  be  met  no  later  than  3  years  after 
an  area  has  been  designated  as 
nonattainment  under  the  amended  Act. 
Furthermore,  as  noted  above,  some  of 
these  section  172(c)  requirements  are 
superseded  by  more  specific 
requirements  in  subpart  2  of  part  D.  For 
moderate  ozone  nonattainment  areas, 
the  section  172(c)(1)  reasonably 
available  control  measures  requirement 
was  superseded  by  section  182(a)(2) 
reasonably  available  control  technology 
(RACT)  requirements.  Section  182(a)(2) 
requires  moderate  ozone  nonattaiiunent 
areas  that  were  previously  designated 
nonattaiiunent  to  submit  RACT 
corrections.  Because  section  182(a)(2) 
supersedes  the  RACT  requirements  in 
subpart  1  of  part  D,  the  RACT  correction 
requirement  is  discussed  with  other 
RACT  requirements  below  in  section 
2.B.3. 

Since  the  Richmond  area  has  attained 
the  ozone  NAAQS.  the  reasonable 
further  progress  (RFP)  requirement, 
attainment  demonstration  and  179(c)(9) 
contingency  measure  SIPs  are  no  longer 
relevant.  A  May  10,  1995  memorandum 
from  John  Seitz  to  Regional  Division 
Directors  entitled  "Reasonable  Further 
Progress,  Attainment  Demonstration, 
and  Related  Requirements  for  Ozone 
Nonattainment  Areas  Meeting  the 
National  Ambient  Air  Quality 
Standard"  indicates  that  the  RFP, 
attairunent  demonstration  and  179(c)(9) 
contingency  measure  SIPs  would  not  be 
required  for  approval  of  a  redesignation 
request  for  those  areas  which  the  EPA 
determines  have  attained  the  ozone 
NAAQS.  Based  on  this  policy,  on 
February  25,  1997.  EPA  published  a 
determination  that  the  Richmond  area 
has  attained  the  NAAQS  (62  FR  8389). 
In  a  separate  rulemaking  action  in 
today's  Federal  Register.  EPA  is  taking 
final  approval  action  to  waive  the  RFP 
and  attainment  demonstration 
requirements  for  the  Richmond  area. 

The  section  172(c)(3)  emission 
inventory  requirement  has  been  met  by 
the  Commonwealth's  submission  and 
EPA's  approval  on  September  16.  1996 
[61  FR  48629).  of  the  1990  base  year 


emission  inventory  required  by  section 
182(a)(1). 

As  for  the  section  172(c)(5)  NSR 
requirement,  the  EPA  has  determined 
that  areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
NAAQS  without  part  D  NSR  in  effect.  A 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14,  1994. 
entided  "Part  D  New  Source  Review 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment",  fully 
describes  the  rationale  for  this  view,  and 
is  based  on  the  Agency's  authority  to 
establish  de  minimis  exceptions  to 
statutory  requirements.  See  Alabama 
Power  Co.  v.  Costle,  636  F.  2d  323,  360- 
61  (D.C.  Cir.  1979).  As  discussed  below, 
the  Commonwealth  has  demonstrated 
that  the  Richmond  area  will  be  able  to 
maintain  the  NAAQS  without  part  D 
NSR  in  effect  and,  therefore,  the 
Commonwealth  need  not  have  a  fully- 
approved  part  D  NSR  program  prior  to 
approval  of  the  redesignation  request  for 
Richmond.  Once  the  area  is 
redesignated  to  attainment,  part  C.  the 
prevention  of  significant  deterioration 
(PSD)  program,  which  has  been 
delegated  to  Virginia,  will  become 
effective  immediately.  The  PSD  program 
was  delegated  to  Virginia  on  June  3, 
1981.  and  amended  on  September  20, 
1991. 

Finally,  for  purposes  of  redesignation, 
the  Virginia  SIP  was  reviewed  to  ensure 
that  all  requirements  of  section 
110(a)(2).  containing  general  SIP 
elements,  were  satisfied.  As  noted 
above,  the  EPA  believes  the  SIP  satisfies 
all  of  those  requirements. 

2.B.2.  Subpart  1  of  Part  D— Section 
176(c)  Coriformity  Provisions 

Under  section  176(c)  of  the  Act,  states 
were  required  to  submit  revisions  to 
their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  Federal 
actions  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  Federal  actions  ("general 
conformity").  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62188)  and  final  general 
conformity  regulations  on  November  30. 
1993  (58  FR  63214).  These  conformity 


rules  require  that  the  states  adopt  both 
transportation  and  general  conformity 
provisions  in  the  Sff  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
section  175A  of  the  Act.  Pursuant  to  40 
CFR  51.396  of  the  transportation 
conformity  rule  and  40  CFR  51.851  of 
the  general  conformity  rule,  the 
Commonwealth  of  Virginia  was  required 
to  submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25, 1994.  Similarly,  Virginia 
was  required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1, 1994.  Virginia  submitted 
both  the  transportation  conformity  and 
general  conformity  SIP  revisions  to  EPA 
in  January  of  1997.  EPA  is  reviewing 
these  SDP  revisions  and  will  take 
rulemaking  action  on  them  at  a  future 
date. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  the  due 
dates  for  the  SIP  revisions  for 
transportation  conformity  [58  FR  62188] 
and  general  conformity  [58  FR  63214] 
rules,  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  being  applicable  requirements  for 
purposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment. 
Therefore,  the  Commonwealth  remains 
obligated  to  implement  transportation 
and  general  conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  to  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  EPA  approval 
of  state-adopted  rules.  Therefore,  a 
delay  in  approving  the  Commonwealth's 
rules  into  the  SIP  does  not  relieve  an 
area  &om  the  obligation  to  implement 
conformity  requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  axe  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  state 
rules  are  not  yet  adopted  or  approved 
into  the  SIP,  EPA  believes  it  is 
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reasonable  to  view  these  requirements 
as  not  being  applicable  requirements  for 
purposes  of  evaluating  a  redesignation 
request. 

For  the  reasons  just  discussed,  the 
EPA  believes  that  the  ozone 
redesignation  request  for  the  Richmond 
area  may  be  approved  notwithstanding 
the  lack  of  fully  approved 
Commonwealth  transportation  and 
general  conformity  rules. 

2.B.3.  Subpart  2  of  Part  D— Section  182 
Provisions  for  Ozone  Nonattainment 
Areas 

Richmood  is  a  moderate  ozone 
nonattaiiuijent  area  and  is  subject  to 
section  182(a),  182(b)  and  182(fl 
requirements.  Under  subpart  2, 
Richmond  is  required  to  have  met  the 
requirements  of  section  182(a)  (1).  (2) 
and  (3),  section  182(b)  (1),  (2),  (3)  and 
(4),  and  section  182(f).  The  following 
discussion  describes  each  of  these 
requirements. 

EPA  approved  Virginia's  emission 
inventory  requirement  under  section 
182(a)(1)  on  September  16, 1996  [61  FR 
48629J.  The  section  182(2)(B)  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  requirement  is  superseded  by  the 
section  182(b)(4)  requirement  discussed 
below.  The  Commonwealth  need  not 
comply  with  the  requirements  of  section 
182(a)  concerning  revisions  to  the  part 
D  NSR  program  in  order  for  the 
Richmond  area  to  be  redesignated  for 
the  reasons  explained  above  under  the 
section  172(c)(5)  requirement.  Section 
182(a)(3)(A)  requires  submission  of 
periodic  inventories  every  three  years 
from  1990  until  the  area  is  redesignated 
attainment.  The  maintenance  plan  for 
Richmond  contains  a  full  emissions 
inventory  for  the  attainment  year  1993. 
Because  the  attainment  year  is  the  same 
as  the  year  the  first  periodic  inventory 
came  due,  the  maintenance  plan 
satisfies  this  requirement.  The  emission 
statement  SIP  required  by  section 
182(a)(3)(B)  was  approved  on  May  2. 
1995  (60  FR  21451).  The  RFP  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  will  no  longer  be 
applicable,  as  discussed  previously, 
since  the  area  has  attained  the  ozone 
NAAQS. 

Section  182(a)(2)  requires  moderate 
ozone  nonattainment  areas  that  were 
previously  designated  nonattainment  to 
submit  RACT  corrections  based  on 
requirements  in  effect  prior  to 
enactment  of  the  1990  amendments  to 
the  Act.  Furthermore,  sections  182(b)(2) 
(A),(B)  and  (C)  require  moderate  and 
above  areas  to  adopt  standards  for  all 
sources  covered  by  any  ContrtJl 
Technique  Guideline  (CTG)  document 
issued  by  the  Administrator  after  1990 


and  before  the  area  is  required  to  attain 
the  standard;  all  sources  covered  by  any 
CTG  before  the  date  of  enactment  of  the 
1990  amendments;  and  all  sources  not 
subject  to  a  CTG.  In  addition,  areas 
newly  designated  under  the  1990 
amendments  as  ozone  nonattainment 
areas  are  required  to  adopt  RACT  rules 
consistent  with  those  previously 
designated  nonattainment.  These  RACT 
requirements  make  nonattainment  areas 
that  previously  were  exempt  from  RACT 
requirements  "catch  up"  to  those 
nonattainment  areas  that  became  subject 
to  those  requirements  during  an  earlier 
period,  and  therefore,  is  known  as  the 
RACT  catch-up  requirement.  Virginia 
submitted  RACT  corrections  as  SIP 
revisions  on  May  14, 1991  and  Jime  20, 
1991.  Among  the  regulations  submitted 
in  this  SDP  revision  was  a  provision 
(Rule  4-4)  that  formed  the  legal  basis  for 
imposing  RACT  on  all  individual  major 
VOC  sources  subject  to  RACT  in  the 
Richmond  nonattainment  area  not 
covered  by  an  existing  state  adopted 
VOC  control  regulation.  The  RACT 
correction  SIP  was  approved  by  EPA  on 
March  31,  1994  [59  FR  15117).  To 
implement  Rule  4—4,  the 
Commonwealth  must  submit  to  EPA  a 
SIP  revision  for  the  RACT  determination 
and  enforceable  dociunents  for  all  major 
VOC  sources  not  otherwrise  controlled 
under  existing  VOC  regulations. 

Because  Rule  4—4  imposed  RACT  on 
all  major  VOC  sources  in  the  Richmond 
area  on  an  individual  basis,  this  rule 
partially  satisfied  the  RACT  catch-up 
requirement.  On  May  6,  1992,  Virginia 
submitted  a  SIP  revision  expanding  the 
geographic  boimdaries  of  the  VOC 
emissions  control  area  to  coincide  with 
the  revised  boundaries  of  the  Richmond 
ozone  nonattainment  area  resulting  from 
the  1990  Clean  Air  Act  Amendments. 
This  SIP  was  approved  by  EPA  on 
October  19.  1994  (59  FR  52701).  To 
complete  the  RACT  correction  and  catch 
up  requirements  imder  sections 
182(a)(2)  and  182(b)(2)(A),  (B)  and(C). 
EPA  must  approve  into  the  SIP  any 
source  specific  RACT  determinations  for 
any  non-CTG  major  source  of  VOCs 
identified  under  Rule  4—4  prior  to  final 
approval  of  the  redesignation  request. 
Virginia  has  identified  10  sources 
required  to  submit  source  specific  RACT 
SIP  revisions  under  rule  4—4.  EPA  has 
received  SIP  revisions  for  each  of  these 
fecilities  and  is  currentiy  preparing 
rulemaking  actions  for  them. 

Section  182(b)(3)  requires  states  to 
submit  gasoline  vapor  recovery  rules 
(known  as  Stage  II).  EPA  approved 
Virginia's  Stage  11  program  on  June  23. 
1994  (59  FR  32353). 

Sections  182(a)(2)(b)(i)  and  182  (b)(4) 
of  the  Act  require  moderate 


nonattainment  areas  to  submit  a  SIP 
revision  that  includes  any  provisions 
necessary  to  provide  for  a  vehicle 
inspection  and  maintenance  (I/M) 
program  of  no  less  stringency  than 
either  the  program  that  was  in  the  SIP 
at  the  time  of  passage  of  the  1990 
amendments  to  the  Act  or  the  minimum 
basic  program  requirements,  whichever 
is  more  stringent.  Virginia  has  not 
implemented  an  I/M  program  in  the 
Richmond  area.  On  January  5, 1995  EPA 
published  a  rule  (60  FR  1735]  allowing 
areas  subject  to  the  Act's  basic  I/M 
requirements  and  that  otherwise  would 
qualify  for  and  ultimately  obtain 
approval  of  redesignation  requests  to 
defer  adoption  and  implementation  of  1/ 
M,  provided  they  submit  a  SIP  that 
contains  the  following  four  elements: 

(1)  legal  authority  for  a  basic  I/M 
program  meeting  all  of  the  requirements 
of  Subpart  S  of  40  CFR  part  51 ,  such 
that  implementing  regulations  can  be 
adopted  without  further  legislation; 

(2)  a  request  to  place  the  I/M  plan  in 
the  contingency  measures  portion  of  the 
maintenance  plan  upon  redesignation  as 
described  in  the  fourth  element  below; 

(3)  a  contingency  measure  to  go  into 
effect  as  soon  as  a  triggering  event 
occurs,  consisting  of  a  commitment  by 
the  Governor  or  the  Governor's  designee 
to  adopt  regulations  to  implement  the  1/ 
M  program  in  response  to  the  specified 
triggering  event;  and 

14)  a  commitment  that  includes  an 
enforceable  schedule  for  adopting  and 
implementing  the  I/M  program, 
including  appropriate  milestones  in  the 
event  the  contingency  measure  is 
triggered  (milestones  will  be  defined  by 
states  in  terms  of  months  since  the 
triggering  event).  ' 

Virginia  has  satisfied  the  first 
requirement.  On  October  25.  1996.  the 
Commonwealth  submitted  the 
legislative  authority  for  adopting 
regulations  for  a  basic  I/M  program  in 
the  Richmond  nonattainment  area.  The 
maintenance  plan  contains  provisions 
satisfying  the  other  three  requirements. 
The  maintenance  plan  relies  on  I/M  as 
a  contingency  measure,  specifies 
triggering  events  and  contains  a 
schedule  for  adoption  and 
implementation  in  the  event  a  trigger 
occurs.  Refer  to  section  5.D  of  this 
notice  for  further  detail. 

Section  182(f)  requires  states  with 
areas  classified  as  moderate  and  above 
to  impose  the  same  control 
requirements  for  major  stationary 
sources  of  oxides  of  nitrogen  (NOx)  as 
apply  to  major  stationary  sources  of 
VOCs  [i.e.,  NOx  RACT).  Section  182(fl 
further  provides  that  these  NOx 
requirements  do  not  apply  to  areas 
outside  of  the  ozone  transport  region  if 
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EPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  in  such  areas,  which 
could  be  satisfied  through  a 
demonstration  of  clean  air  quality  data 
and/or  a  modeling  demonstration.  On 
December  18,  1995,  the  Commonwealth 
submitted  a  NOx  exemption  petition  to 
exempt  the  Richmond  ozone 
nonattainment  area  from  the  NOx  RACT 
requirements  based  upon  ambient  air 
quality  monitoring  data  for  1993,  1994 
and  1995  which  met  the  NAAQS  for 
ozone  without  any  additional 
reductions  of  NOx-  EPA  proposed 
approval  of  the  NOx  waiver  for  the 
Richmond  area  on  March  12,  1996  [61 
FR  111701.  Although  EPA  is  proposing 
approval  of  the  Richmond  redesignation 
request  in  today's  action,  EPA  must 
complete  final  rulemaking  action  on  the 
NOx  waiver  before  the  area  can  be 
finally  redesignated.  As  long  as 
Richmond  remains  a  designated 
nonattainment  area  for  ozone,  this  NOx 
RACT  exemption  is  contingent  upon 
future  monitoring  that  demonstrates 
continued  attainment  of  the  ozone 
NAAQS.  Furthermore,  this  waiver  in  no 
way  insulates  or  alleviates  the 
Commonwealth  of  Virginia  from  any 
future  obligations  to  secure  additional 
NOx  reductions  should  technical 
evidence,  including  but  not  limited  to 
that  which  may  result  from  the  Ozone 
Transport  and  Assessment  Group 
(OTAG)  process,  indicate  that  such 
reductions  are  required  because  NOx 
emissions  generated  in  Virginia  interfere 
with  the  ability  of  another  state  or 
legally  responsible  jurisdiction  to  attain 
and  maintain  the  NAAQS  for  ozone. 

3.  Fully  Approved  SIP  Under  Section 
110{k)oftheAct 

EPA  has  determined  that  the 
Commonwealth  of  Virginia  has  a  fully 
approved  SIP  under  section  llO(k), 
which  also  meets  the  applicable 
requirements  of  section  1 10  and  Peut  D 
as  discussed  above.  Therefore,  the 
redesignation  requirement  of  section 
107(d)(3)(E)(ii)  has  been  met. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  Commonwealth  must  be  able  to 
reasonably  attribute  air  quality 
improvements  in  the  area  to  emission 
reductions  which  are  permanent  and 
enforceable.  Attainment  resulting  from 
temporary  reductions  in  emission  rates 
or  unusually  favorable  meteorological 
conditions  does  not  qualify  for 
redesignation. 


Several  enfotceable  control  measures 
have  come  into  place  since  Richmond 
was  designated  nonattainment  under 
the  1990  amendments.  Significant 
reductions  in  ozone  precursor  "missions 
are  attributed  to  federal  mobile  source 
emission  control  programs.  Specifically, 
VOC  reductions  occurred  due  to  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  due  to  the  mandatory  lowering 
of  fuel  volatility  and  automobile  fleet 
turnover.  Effective  in  1993,  the  Reid 
Vapor  Pressure  (RVP)  of  gasoline 
decreased  from  9.9  pounds  per  square 
inch  (psi)  to  7.8  psi  in  the  Richmond 
area  reducing  VOC  emissions  from 
gasoline.  Beginning  in  1995,  federal 
reformulated  gasoline  (RFC)  was 
implemented  in  Richmond  as  a 
replacement  to  low  RVP  gasoline, 
further  reducing  VOC  emissions  from 
gasoline. 

As  a  starting  point  for  the 
redesignation  request,  Virginia 
developed  a  design  year  emissions 
inventory  representing  the  "worst  case" 
emissions  scenario  that  contributes  to 
ozone  violations.  The  design  year 
chosen  by  Virginia  for  Richmond  is 
1988,  a  year  that  was  particularly 
conducive  to  ozone  violations  in  eastern 
U.S.  nonattainment  areas.  The 
maintenance  plan  contains  a 
comprehensive  emissions  inventory  of 
ozone  precursors,  VOCs,  NOx  and 
carbon  monoxide  (CO),  for  the  year  1988 
to  establish  the  amount  of  emission 
reductions  achieved  to  reach  attainment' 
with  the  ozone  NAAQS  in  the  1993 
attainment  year. 

The  Commonwealth  demonstrated 
that  point  source  VOC  emissions  were 
not  artificially  low  due  to  local 
economic  downturn  during  the  period 
in  which  Richmond  air  quality  came 
into  attaiimient.  Reductions  due  to 
decreases  in  production  levels  or  from 
other  unenforceable  scenarios  such  as 
voluntary  reductions  were  not  included 
in  the  determination  of  the  emission 
reductions. 

EPA  finds  that  the  combination  of 
measures  contained  in  the  SIP  and 
federal  measures  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
Richmond  to  attain  the  NAAQS,  and 
therefore,  that  the  redesignation 
criterion  of  section  107(d)(3)(E)(iii)  has 
been  met. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 


areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the 
Commonwealth  must  submit  a  revised 
maintenance  plan  which  demonstrates 
attainment  for  the  ten  years  following 
the  initial  ten-year  period.  To  provide 
for  the  possibility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures,  with  a 
schedule  for  implementation,  adequate 
to  assure  prompt  correction  of  any  air 
quality  problems.  EPA  is  appreving  the 
Virginia  maintenance  plan  for  the 
Richmond  area  because  EPA  finds  that 
Virginia's  submittal  meets  the 
requirements  of  section  175A  of  the  Act 
as  discussed  below. 

5.  A.  Emissions  Inventories 

The  Commonwealth  developed  an 
attainment  emissions  inventory  to 
identify  the  level  of  emissions  sufficient 
to  achieve  the  ozone  NAAQS.  The 
maintenance  plan  contains 
comprehensive  inventories  for  the  years 
1993,  1999  and  2007  prepared  according 
to  EPA  guidance  for  ozone  precursors, 
VOCs,  NOx.  and  CO  emissions  to 
demonstrate  attainment  and 
maintenance  for  Richmond.  The 
inventories  include  area,  stationary, 
non-road  mobile  and  mobile  sources. 
The  year  1993  was  used  for  the 
attainment  year  inventory  because  it 
was  the  first  year  of  the  three  year 
period  on  which  the  redesignation 
request  was  based.  The  plan  includes  a 
demonstration  that  emissions  will 
remain  below  the  1993  attainment  year 
levels  for  a  10  year  period  (2007)  and 
provides  an  interim  year  inventory,  as 
required  by  EPA  guidance,  for  the  year 
1999. 

The  Commonwealth  has 
demonstrated  that  emissions  for  ozone 
precursors  through  the  year  2007  will 
remain  below  the  1993  attainment  year 
levels  because  of  permanent  and 
enforceable  measures,  while  allowing 
for  growth  in  population  and  vehicle 
miles  traveled  (VMT). 

The  following  table  summarizes  the 
average  peak  ozone  season  weekday 
VOC,  NOx,  and  CO  emissions  for  the 
major  anthropogenic  (non-biogenic) 
source  categories  for  the  1993 
attainment  year  inventory  and  projected 
1999  and  2007  inventories. 
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Richmond  Area  Emissions  Summary 


Emissions  (tons  per  year) 


1993 


1999 


2007 


VOCs: 

Point  sources  .. 
Area  sources  ... 
Mobile  sources  ■ 


49.64 
70.34 
40.41 


53.25 
64.48 
35.94 


60.05 
67.97 
31.86 


Subtotal 


NOx 


Point  sources  .. 
Area  sources  ... 
Mobile  sources 


160.39 

15221 
29.49 
59.56 


153.67 

156.83 

31.36 
52.85 


159.88 

145.99 
33.54 
61.07 


Subtotal 


CO: 


Point  sources  .. 
Area  sources  ... 
Mobile  sources 


241.26 

27.37 
177.22 
309.13 


241.04 

28.17 
188.60 
220.82 


240.60 

29.47 
202.01 
246.64 


Subtotal 


513.72 


Totals 


915.37 


437.59 


478.12 


832.30 


878.60 


'  The  mobile  source  VOC  and  NOx  estimates  include  emissions  safety  margins.  A  safety  margin  exists  wtien  the  total  emissions  (stationary, 
mobile,  area)  projected  for  the  attainment  year  (or  years  of  a  maintenance  plan)  are  less  than  the  emissions  level  necessary  to  demonstrate  at- 
tainment or  maintenance.  That  difference  in  emissions  constitutes  a  safety  margin.  In  this  case,  Virginia  allocated  such  safety  rriargins  to  tfie  0f>- 
road  portion  arxl  inflated  the  mobile  emissions  budget  to  satisfy  conformity  requirements. 


5.B.  Demonstration  of  Maintenance 

Virginia  attributes  the  projected 
reductions  of  V(X!  emissions  to  the 
following  national  control  measures: 
FMVCP  (Tier  1);  RFG  (on-road  and  non- 
road),  Stage  II  gasoline  dispensing 
systems  and  pending  EPA  rules 
regulating  emissions  from  Consumer/ 
Commercial  Solvents  reformulations; 
Architectural/Industrial  Maintenance 
Coatings  reformulation;  and  Automobile 
Retinishing.  The  Commonwealth 
predicts  future  NOx  emission 
reducUons  from  FMVCP  Tier  1,  RFG 
(Phase  2)  and  source  specific  seasonal 
NOx  emission  limits  (emission  caps)  on 
two  point  sources  of  NOx  in  the 
nonattainment  area.  EPA  believes  these 
measures  will  contribute  significant 
future  emissions  reductions  that  will 
help  keep  the  Richmond  area  below  the 
level  of  the  1993  attainment  year 
inventory  and  in  attainment  of  the 
ozone  NAAQS.  The  TSD  prepared  for 
this  rulemaking  contains  further  detail 
on  these  emission  control  strategies. 

5.C.  Verification  of  Continued 
Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  Richmond  depends,  in  part, 
on  the  Commonwealth  of  Virginia's 
efforts  toward  tracking  indicators  of 
continued  attainment  during  the 
maintenance  period.  The 
Commonwealth  of  Virginia  will  track 
the  status  and  effectiveness  of  the 
maintenance  plan  by  updating  the 
emissions  inventory  annually  and 
through  periodic  evaluations.  Virginia 
has  committed  to  develop  and  submit  to 


EPA  comprehensive  tracking 
inventories  every  three  years  during  the 
maintenance  period.  The 
Commonwealth  of  Virginia  will  acquire 
source  emissions  data  through  the 
annual  emission  statements  program; 
continue  to  monitor  ambient  ozone 
levels  in  accordance  with  40  CFR  part 
58  and  continue  to  follow  appropriate 
quality  assurance  and  quality  control 
procedures  and  enter  the  data  into 
AIRS. 

5.D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  Richmond  will  largely  determine  its 
ability  to  stay  in  compliance  with  the 
ozone  NAAQS.  Despite  the 
Conunonwealth  of  Virginia's  best  efforts 
to  demonstrate  continued  compliance 
with  the  NAAQS,  Richmond  may 
exceed  or  violate  the  NAAQS. 
Therefore,  Virginia  has  provided  the 
following  triggering  events  and 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of 
futxue  ozone  air  quality  problems: 

1.  In  the  event  that  VOC  or  NOx 
emissions  exceed  the  regional  emissions 
budgets,  with  no  more  than  one 
recorded  ozone  exceedance:  Virginia 
will  prepare  a  complete  VOC  and  NOx 
emission  inventory  and  implement 
volimtary  control  measures,  such  as  an 
ozone  health  advisory  notification 
program. 

2.  In  the  event  of  two  or  more 
monitored  exceedances  of  the  ozone 
NAAQS  at  any  one  monitor,  voluntary 
controls  will  continue  to  be 
implemented. 


3.  In  the  event  of  a  monitored 
violation  of  the  ozone  standard,  Virginia 
conmiits  to  implement  a  basic  I/M 
program. 

4.  In  the  event  that  a  violation  of  the 
ozone  NAAQS  at  any  one  monitor 
occurs  after  the  I/M  contingency 
measure  has  been  implemented:  The 
Commonwealth  commits  to  implement 
NOx  RACn"  on  sources  emitting  greater 
than  100  tons/year. 

5.  In  the  event  of  more  than  two 
violations  of  the  ozone  NAAQS  at  any 
individual  monitor  following 
implementation  of  the  I/M  and  NOx 
RACT  contingency  measures:  More 
restrictive  requirements  on  open 
burning  will  be  implemented;  and  if 
appropriate,  transportation  control 
measures  will  be  developed  and 
implemented. 

The  Basic  I/M  contingency  measure 
will  be  implemented  on  the  foUowring 
schedule: 

1.  Notification  received  from  EPA  that 
a  contingency  measure  must  be 
implemented,  or  three  months  after  a 
recorded  violation; 

2.  Applicable  regulation  to  be  adopted 
12  months  after  date  established  in  "1" 
above; 

3.  Regulation  implemented  within  8 
months  of  adoption; 

4.  Program  will  complete  one  full 
cycle  two  years  after  implementation. 

The  other  contingency  measures  1 ,  2, 
4  and  5  will  be  implemented  on  the 
following  schedule: 

1.  Notification  received  fi^m  EPA  that 
a  contingency  measure  must  be 
implemented,  or  three  months  after  a 
recorded  violation; 
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2.  Applicable  regulation  to  be  adopted 
12  months  after  date  established  in  "1" 
above; 

3.  Regulation  implemented  within  6 
months  of  adoption; 

4.  Compliance  achieved  within  12 
months  of  adoption. 

EPA  finds  that  the  contingency 
measures  in  the  Commonwealth's 
submittal  meet  the  requirements  of 
section  175{A)(d)  of  the  Act  and  EPA's 
policy  concerning  the  use  of  I/M  as  a 
contingency  measure  as  outlined  in  the 
January  5, 1995  rulemaking  [60  FR 
1735). 

5.E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  Act.  the  Commonwealth  of  Virginia 
has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
area  is  redesignated  to  attainment.  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

EPA  has  determined  that  the 
maintenance  plan  adopted  by  the 
Commonwealth  of  Virginia  for  the 
Richmond  nonattainment  area  and 
submitted  to  EPA  on  July  26.  1996 
meets  the  requirements  of  section  175 A 
of  the  Act.  Therefore,  EPA  is  proposing 
approval  of  the  maintenance  plan. 

m.  Interim  Implementation  Policy  (HP) 
Impact 

On  December  13, 1996.  EPA 
published  proposed  revisions  to  the 
ozone  and  particulate  matter  NAAQS. 
Also  on  December  13.  1996,  EPA 
published  its  proposed  policy  regarding 
the  interim  implementation 
requirements  for  ozone  and  particulate 
matter  during  the  time  period  following 
any  promulgation  of  a  revised  ozone  or 
particulate  matter  NAAQS  (61  FR 
65751).  This  IIP  Includes  a  proposed 
policy  regarding  ozone  redesignation 
actions  submitted  to  and  approved  by 
EPA  prior  to  promulgation  of  a  new 
ozone  standard,  as  well  as  those 
submitted  prior  to  and  approved  by  EPA 
after  the  promulgation  date  of  a  new  or 
revised  ozone  standard. 

According  to  the  proposed  IIP  policy, 
complete  redesignation  requests, 
submitted  and  approved  by  EPA  prior  to 
the  promulgation  date  of  the  new  or 
revised  ozone  standard,  will  be  allowed 
to  redesignate  to  attainment  based  on 
the  maintenance  plan's  ability  to 
demonstrate  attainment  of  the  current  1- 
hour  standard  and  compliance  with 
existing  redesignation  criteria. 

As  discussed  previously,  the 
Richmond  redesignation  request 
demonstrates  attainment  under  the 
current  1-hour  ozone  standard.  Since 
the  EPA  is  proposing  to  approve  this 


request  prior  to  the  promulgation  date  of 
the  new  or  revised  ozone  standard,  the 
Richmond  redesignation  request  is 
compatible  with  the  proposed  IIP. 

IV.  Motor  Vehicle  Emissions  Budget 

To  achieve  expeditious  attaiiunent  of 
the  NAAQS,  the  Clean  Air  Act 
provisions  at  section  176  require  that 
any  project,  program  or  plan  in  any  way 
approved,  accepted  or  funded  by  the 
federal  government  conform  to  the 
applicable  SIP.  As  discussed  earlier  in 
this  rulemaking  in  2.B.2.  Conformity 
Provisions,  conformity  determinations 
are  required  in  both  maintenance  and 
nonattainment  areas.  Transportation 
projects.  Transportation  Improvement 
Programs  (TIPs)  and  Long  Range 
Transportation  Plans  must  demonstrate 
conformity. 

In  40  CFR  51.392  EPA  defines  a  motor 
vehicle  emissions  budget  as  that  portion 
of  the  total  allowable  emissions  of  any 
criteria  pollutant  or  its  precursors, 
which  is  defined  in  a  revision  to  the  SIP 
required  to  meet  reasonable  further 
progress,  attainment  or  maintenance 
demonstrations,  and  which  is  allocated 
to  highway  and  transit  vehicles.  The 
applicable  implementation  plan  for  an 
ozone  nonattainment  area  designates  a 
motor  vehicle  emissions  budget  for 
VOCs  and  may  also  allocate  a  similar 
budget  for  NOx  in  the  case  of  the  Post 
1996  Reasonable  Further  Progress  Plans 
required  in  ozone  nonattainment  areas 
classified  as  serious  or  above.  The 
applicable  SIP  for  an  ozone 
nonattainment  area  may  also  include  a 
NOx  budget  if  NOx  reductions  are  being 
substituted  for  reductions  of  VOCs  in 
milestone  years  required  for  reasonable 
further  progress.  The  applicable  SIP 
must  demonstrate  that  this  NOx  budget 
will  be  achieved  with  measures 
contained  therein. 

40  CFR  51.404  requires  that  long 
range  transportation  plans  specifically 
describe  the  transportation  system 
envisioned  for  certain  future  years, 
which  are  called  horizon  years.  For 
maintenance  areas,  the  regional  analysis 
of  emissions  from  this  transportation 
system  in  each  horizon  year  must  be 
less  than  or  equal  to  the  motor  vehicle 
emissions  budget  established  by  the 
maintenance  plan.  EPA's  transportation 
conformity  regulations  require  long 
range  transportation  plans  to 
demonstrate  conformity  for  a  period  of 
time  (20  years)  that  goes  well  beyond 
the  actual  control  strategy  period  on 
which  the  budget  is  based.  The 
maintenance  plan  requires  adopted 
rules  to  cover  only  a  ten  year 
maintenance  period  (Virginia's 
maintenance  period  for  Richmond  lasts 
until  2007). 


Virginia  is  required  by  the  Clean  Air 
Act  to  perform  a  regional  emissions 
analysis  on  their  long  range 
transportation  plans  and  compare  the 
ozone  precursor  emissions  from  this 
analysis  to  the  VOC  and  NOx  motor 
vehicle  emissions  budgets,  in  ten  year 
increments  for  the  20  year  timeframe  of 
the  long  range  transportation  plan.  The 
Commonwealth  chose  to  create  a  VOC 
and  NOx  motor  vehicle  emissions 
budget  for  the  Richmond  area  for  the 
years  after  the  10-year  timeframe  of  the 
maintenance  plan  in  order  to  facilitate 
transportation  conformity 
determinations.  To  accommodate  the 
projected  mobile  emissions  growth  in 
the  Richmond  area  in  the  horizon  years 
of  the  transportation  plarming  cycle 
(2015  and  beyond),  additional  emission 
reductions  from  enforceable  control 
measures  are  necessary  for  positive 
conformity  determination  purposes.  To 
be  creditable,  such  reductions  must  be 
included  in  the  SIP  for  the  area. 

On  July  30,  1996,  Virginia  submitted 
a  SIP  revision  modifying  the  motor 
vehicle  emissions  budgets  in  the 
Richmond  maintenance  plan  in  support 
of  the  area's  transportation  plans  for  the 
period  beginning  in  2015.  Although 
mobile  source  emissions  of  NOx  and 
VOC  are  predicted  to  rise  in  the  year 
2015  as  VMT  increases,  Virginia 
anticipates  that  emission  reductions 
will  occur  during  this  time  period.  The 
mobile  emissions  budget  relies  on 
reductions  from  a  ban  on  open  burning 
of  such  materials  as  trees,  shrubs  and 
brush  from  land  clearing,  trimmings 
from  landscaping  and  household  or 
business  trash  in  the  maintenance  area 
during  the  ozone  season  months  of  June- 
August  beginning  in  the  year  2000. 
Additionally,  reductions  are  anticipated 
from  pending  national  emission  control 
programs  on  non-road  soiut:es  to  offset 
growth,  specifically  new  engine 
standards  for  marine  engines, 
locomotive  engines  and  heavy  duty 
diesel  engines.  The  Act  requires  that 
EPA  promulgate  new  emission 
standards  for  marine  engines, 
locomotive  engines  and  heavy  duty 
diesel  engines.  The  emissions 
reductions  frt)m  the  open  burning  ban 
and  the  national  control  programs  create 
a  safety  margin.  For  Richmond  the 
safety  margin  for  VOCs  is  3.78  tons/day 
and  for  NOx  6.64  tons/day.  All  these 
reductions  from  the  area  and  non-road 
source  categories  are  allocated  to  the 
motor  vehicle  emissions  budget  for  the 
purposes  of  conformity  determinations. 
The  motor  vehicle  emissions  budgets  in 
the  maintenance  plan  are  increased  to 
35.64  tons/day  for  VOCs  and  67.71  tons/ 
day  for  NOx,  effective  on  January  1, 
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2015.  Virginia  used  applicable  EPA 
guidance  in  calculating  the  anticipated 
emission  benefits  firom  the  national 
control  programs.  EPA's  guidance 
includes  two  policy  memos  "Future 
Nonroad  Emission  Reduction  Credits  for 
Locomotives"  dated  January  3, 1995  and 
"Future  Noiut)ad  Emission  Reduction 
Credits  for  Court  Ordered  Nonroad 
Standards"  dated  November  28,  1996. 
In  general,  approved  budgets  in  the 
SIP  are  not  superseded  until  the 
replacement  budgets  in  the  next  SIP  are 
actually  SIP  approved.  However, 
because  budgets  after  2007  are  not 
required  by  the  Act  for  this  maintenance 
plan  and  are  being  established  for 
conformity  purposes  only  to  bridge  the 
gap  between  the  end  of  the  first 
maintenance  plan  and  the  horizon 
years,  these  budgets  will  cease  to  apply 
once  the  second  ten-year  maintenance 
plan  is  submitted  to  EPA.  The  new 
submitted  budget  prepared  by  the 
Commonwealth  for  the  second  10-year 
maintenance  plan  will  replace  the 
budget  being  approved  today,  as  soon  as 
it  is  submitted  to  EPA  because  these 
budgets  will  be  a  more  appropriate  basis 
of  conformity.  If  the  national  emission 
control  programs  relied  on  in  this  SIP 
revision  are  not  implemented  according 
to  the  current  schedule  or  do  not 
produce  the  eiufesiuu  benefits 
anticipated,  the  Commonwealth 
commits  to  revising  the  SIP  to  include 
other  measures  as  necessary  to 
compensate  any  shortfall.  Furthermore, 
the  long  range  motor  vehicle  emission 
budget  approved  today  will  have  to  be 
incorporated  into  the  second  ten-year 
maintenance  plan  demonstrating 
continued  attainment  of  the  ozone 
NAAQS  developed  for  the  Richmond 
area.  To  satisfy  conformity  requirements 
in  outlying  years,  EPA  is  approving  the 
motor  vehicle  emissions  budget  for  the 
Richmond  area  submitted  on  July  30, 
1996  into  the  Virginia  SIP. 

V.  Proposed  Action 

EPA  has  evaluated  the 
Commonwealth's  redesignation  request 
for  Richmond  for  consistency  with  the 
Act,  EPA  regulations,  and  EPA  policy. 
EPA  has  determined  that  the 
redesignation  request  and  maintenance 
plan  submitted  by  the  Commonwealth 
meet  the  requirements  of  section 
107(d)(3)(E)  and  policy  set  forth  in  the 
General  Preamble  and  policy 
memorandum  discussed  in  this  notice 
for  area  redesignations,  and  today  is 
proposing  approval  of  Virginia's 
redesignation  request  for  Richmond 
submitted  on  July  26, 1996. 
Furthermore,  EPA  is  proposing  approval 
of  the  required  maintenance  plan  into 
the  Virginia  SIP  because  it  meets  the 


requirements  of  section  175A.  EPA  is 
also  proposing  to  approve  the  motor 
vehicle  emissions  budget  for  the 
Richmond  area  into  the  SIP.  The 
Richmond  nonattainment  area  is  subject 
to  the  Act's  requirements  for  moderate 
ozone  nonattainment  areas  until  and 
unless  it  is  redesignated  to  attainment. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attaiiunent 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affiects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 


will  not  affect  a  substantial  number  of 
small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  40  CFR  section 
205,  EPA  must  select  the  most  cost- 
eff^ective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove 
Virginia's  redesignation  request  for 
Richmond,  the  associated  maintenance 
plan  and  the  Richmond  area  mobile 
emissions  budget  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)  (A)-(K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  5, 1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  HI. 
|FR  Doc.  97-15569  Filed  6-12-97;  8:45  ami 
BiuJNG  CODE  asao-60-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-5839-1] 
RIN  2060-AH07 

National  Emission  Standards  for 
Hazardous  Air  Pollutants,  from 
Secondary  Lead  Smelting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments  to 

rule. 

SUMMARY:  This  action  amends  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  secondary  lead 
smelters.  Changes  to  the  NfESHAP  are 
being  made  to  address  comments 
received  in  petitions  to  reconsider  sent 
to  the  EPA  following  promulgation  of 
the  final  rule.  These  changes  affect 
several  aspects  of  the  final  rule 
including  applicability  of  the  THC  limit 
for  collocated  blast  and  reverberatory 
furnaces,  minimum  Isaghouse  standard 
operating  procedure  (SOP) 
requirements,  and  bag  leak  detection 
system  specifications  and  requirements. 
Several  minor  changes  are  also  being 
made  to  clarify  the  intent  of  the  rule. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  also 
making  these  amendments  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  significant  adverse 
comments.  A  detailed  rationale  for  the 
action  is  set  forth  in  the  direct  final  rule. 
If  no  significant  adverse  comments  are 
received  by  the  due  date  (see  DATES 
section  below),  no  further  action  will  be 
taken  with  respect  to  this  proposal,  and 
the  direct  final  rule  will  become  final  on 
the  date  provided  in  that  action.  If  the 
EPA  receives  significant  adverse 
comments,  the  direct  fined  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  July  14,  1997,   , 
unless  a  hearing  is  requested  by  June  23, 
1997.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  July  28, 
1997. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  June  23,  1997.  If  a  hearing  is 


held,  it  will  take  place  on  June  30,  1997, 
beginning  at  10:00  a.m. 

ADDRESSES:  Docket.  Docket  No.  A-92- 
43,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MG-6102),  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

Comments.  Written  comments  should 
be  submitted  to:  Docket  A-92-43,  U.S. 
EPA,  Air  &  Radiation  Docket  & 
Information  Center,  401  M.  Street,  S.W., 
Room  1500.  Washington,  D.C.  20460. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  wrill  be  held  at  the  EPA's  Office 
of  Administration  i\uditorium.  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mr.  Kevin  Cavender, 
Metals  Croup,  Emission  Standards 
Division  (MD-13),  U.S.  Enviromnental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919) 541-2364. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  (919)  541-2364. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
received  by  July  14,  1997  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule  and  the  direct  final 
rule  in  the  final  rules  section  of  this 
Federal  Register  will  automatically  go 
into  effect  on  August  4, 1997.  If 
significant  adverse  comments  are  timely 
received,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule.  Because  the  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 


Administrative  Requirements 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development  The  docket  system  is 
intended  to  allow  members  of  the  public 
and  affected  industries  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
BID'S  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket  will  serve  as  the 
official  record  in  case  of  judicial  review 
(section  307(d)(7)(A)  of  the  Act). 

Executive  Order  12866 

The  Agency  must  determine  whether 
a  regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E,0.  12866  (58  FR 
51735,  October  4,  1993).  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

Unfunded  Mandates  Act 

'    Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
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any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

This  amendment  reduces  the  costs  of 
complying  with  the  final  rule,  it  vnW  not 
increase  expenditures  by  State,  local, 
and  tribal  governments  or  the  private 
sector.  Therefore,  the  Agency  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  cosdy,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq.,  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This 
amendment  to  the  rule  will  not  impose 
any  new  information  collection 
requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  fiexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  this 
proposed  rule  will  not  result  in 
increased  economic  impacts  to  small 
entities,  and  will  result  in  reduced 
impacts  in  all  cases.  Therefore,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 


recordkeeping  requirements.  Secondary 
lead  smelters. 

Dated:  lune  4, 1997. 
Carol  M.  Browmer, 
Administrator 

IFR  Doc.  97-15571  Filed  6-12-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  101 

[WT  Docket  No.  97-81;  DA  97-839] 

Multiple  Address  Systems 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  provides  for  an 
extension  of  time  to  file  comments  and 
reply  comments  in  this  proceeding.  The 
effect  of  this  action  is  to  grant  a  short 
extension  of  time  to  file  comments  (ten 
extra  days)  and  reply  comments  (fifteen 
days  thereafter).  This  action  provides 
additional  time  to  respond  to  issues  in 
this  proceeding. 

DATES:  Comments  on  or  before  May  1 , 
1997,  and  Reply  Comments  on  or  before 
May  16. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti  of  the  Commission's 
Wireless  Telecommunications  Bureau  at 
(202) 418-0680. 

SUPfn.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memomndum  Opinion  and  Order,  DA 
97-839,  adopted  April  18,  1997,  and 
released  April  18, 1997  (62  FR  11407, 
Mar.  12,  1997).  The  full  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239)  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor,  ITS, 
hic.  2100  M  Street  NW,  Suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Order 

1.  Before  us  are  a  Motion  for 
Extension  of  Time  filed  by  UTC,  The 
Telecommunications  Association 
("UTC"),  for  an  extension  of  time  to  file 
comments  and  reply  comments  in  this 
proceeding,  and  its  concurrently  filed 
Motion  to  Supplement  the  Record. 
Currently,  comments  in  this  proceeding 
are  due  on  April  21,  1997,  and  reply 
comments  are  due  on  May  6,  1997.  In 
support  of  its  Motion  for  Extension  of 
Time,  UTC  argues  that  the  Commission 
needs  this  additional  time  to  respond  to 


UTC's  Motion  to  Supplement  the 
Record,  and  to  allow  the  parties  to 
evaluate  the  material  that  UTC  seeks  to 
add  to  the  record.  In  the  latter  pleading, 
UTC  requests  the  Commission  to  place 
in  the  record  "the  applications  or  other 
information  forming  the  factual  basis  of 
the  FCC's  'preliminary  examination'  of 
the  pending  932-941  MHz  [Multiple 
Address  System  ("MAS")) 
applications,"  or  "the  basis  for  the 
FCC's  characterization  of  the  'vast 
majority'  of  the  pending  932-941  MHz 
MAS  applicants  as  'seemingly 
proposing  to  use  their  licenses 
principally  to  provide  subscriber-based 
services.' "  UTC  argues  that  commenters 
should  have  a  "meaningful 
opportunity"  to  respond  to  the 
Qsmmission's  assessment  that  the  MAS 
applications  in  question  primarily 
proposed  to  provide  subscriber-based 
services,  and,  hence,  that  competitive 
bidding  procedures  rather  than  random 
selection  procedures  should  be  used  to 
choose  among  mutually  exclusive 
applicants  in  the  MAS  service. 

2.  The  Commission's  assessment  of 
the  932/941  MHz  MAS  applications  was 
made  using  its  staff's  expertise  to  review 
the  applications  both  in  paper  form  and 
as  input  into  its  database. 
Unfortimately,  the  paper  versions  of  the 
applications  were  destroyed  in  a  flood 
in  Gettysburg  on  June  18-19,  1996.  Data 
recorded  in  the  Commission's  database 
from  the  applications,  however,  have 
been  and  continue  to  be  available  to  the 
public  from  the  Commission's 
Gettysburg  Public  Reference  Room  and 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(ITS). 

3.  Since  all  existing  data  regarding  the 
MAS  applications  are  and  have  been 
available  to  the  public,  UTC's  stated 
reasons  for  an  extension  of  time  are 
moot.  To  accommodate  any  confusion 
that  may  have  resulted  from  the 
circumstances  described  above, 
however,  we  will  grant  a  short  extension 
of  time  to  file  comments  (ten  extra  days) 
and  reply  comments  (fifteen  days 
thereafter). 

4.  Accordingly,  it  is  ordered,  that  the 
Motion  to  Supplement  the  Record  filed 
by  UTC,  The  Telecommunications 
Association,  is  denied; 

5.  It  is  further  ordered,  that  the 
Motion  for  Extension  of  Time  filed  by 
UTC,  The  Telecommunications 
Association,  is  granted  in  part,  to  allow 
the  filing  of  comments  on  or  before  May 
1,  1997,  and  reply  comments  on  or 
before  May  16, 1997. 

List  of  Subjects  47  CFR  Part  101 

Communications  equipment,  Radio. 
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Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-15314  Filed  6-12-97;  8:45  ami 

BH-UNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101fr-AE29 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  to  List  the 
Klamath  River  Population  Segment  of 
Bull  Trout  as  an  Endangered  Species 
and  Columbia  River  Population 
Segment  of  Bull  Trout  as  a  Threatened 
Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Klamath  River  population  segment  of 
bull  trout  [Salvelinus  confluentus)  as 
endangered  from  south-central  Oregon; 
and  the  Columbia  River  population 
segment  of  bull  trout  as  threatened  from 
the  northwestern  United  States  and 
British  Columbia,  Canada,  with  a 
special  rule,  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  Klamath  River  population  segment, 
comprised  of  seven  bull  trout 
populations  from  south-central  Oregon, 
is  threatened  by  habitat  degradation, 
irrigation  diversions,  and  the  presence 
of  non-native  brook  trout.  The  Columbia 
River  population  segment,  comprised  of 
386  bull  trout  populations  in  Idaho, 
Montana,  Oregon,  and  Washington  with 
additional  populations  in  British 
Columbia,  is  threatened  by  habitat 
degradation,  passage  restrictions  at 
dams,  and  competition  from  non-native 
lake  and  brook  trout.  The  special  rule 
allows  for  take  of  bull  trout  within  the 
Columbia  River  population  segment  if 
in  accordance  with  applicable  State  fish 
and  wildlife  conservation  laws  and 
regulations.  Pursuant  to  a  court  order, 
this  rule  is  based  on  the  1994 
administrative  record.  All  available 
information,  including  current  data,  will 
be  considered  prior  to  promulgation  of 
a  final  rule.  If,  after  consideration  of  all 
available  data,  this  proposal  is  made 
final,  it  would  extend  protection  of  the 
Act  to  these  two  fish  population 
segments. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  12, 
1997.  Public  hearings  locations  and 


dates  are  set  forth  in  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Comments  and  material 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Snake  River  Basin  Field  Office.  1387  S. 
Vinnell  Way,  Room  368,  Boise,  Idaho 
83709.  Comments  and  material  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Field  Supervisor,  Snake 
River  Basin  Field  Office  (see  ADDRESSES 
section)  (telephone  208/378-5243; 
facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION:  Public 
hearings  locations  and  dates  are: 

1.  Tuesday,  July  1, 1997,  from  2:00- 
4:00  p.m.  and  6:00-8:00  p.m.,  Ramada 
Inn  Portland  Airport,  6221  N.E.  82nd 
Avenue,  Portland  Oregon. 

2.  Tuesday,  July  8  1997,  bom  2:00- 
4:00  p.m.  and  6:00-8:00  p.m.,  Shilo  Inn, 
923  East  Third  Avenue,  Spokane, 
Washington. 

3.  Thursday,  July  10,  1997,  from  2:00- 
4:00  p.m.  and  6:00-8:00  p.m.. 
Doubletree  Hotel  Edgewater  (formerly 
Village  Red  Lion  Inn),  100  Madison 
Street,  Missoula,  Montana. 

4.  Tuesday.  July  15,  1997,  from  2:00- 
4:00  p.m.  and  6:00-8:00  p.m.,  Shilo  Inn, 
2500  Almond  Street,  Klamath  Falls, 
Oregon. 

5.  Thursday,  July  17,  1997,  from  2:00- 
4:00  p.m.  and  6:00-8:00  p.m., 
Doubletree  Hotel  Riverside  (formerly 
Red  Lion  Hotel),  2900  Chinden  Blvd., 
Boise,  Idaho. 

Background 

Bull  trout  [Salvelinus  confluentus) 
were  first  described  by  Cirard  in  1856 
from  a  specimen  collected  on  the  lower 
Columbia  River.  Cavender  (1978) 
presented  morphometric,  meristic, 
osteological,  and  distributional  evidence 
to  document  the  separation  between 
dolly  varden  (Salvelinus  malma]  and 
bull  trout.  Based  on  this  work, 
taxonomists  have  recognized  this 
separation  since  1978  (Bond  1992).  Bull 
trout  and  dolly  varden  were  officially 
recognized  as  se{>arate  species  by  the 
American  Fisheries  Society  in  1980 
(Pratt  1992). 

Although  the  bull  trout  is  well 
accepted  as  a  species  among  specialists 
in  the  evolution  and  classification  of 
salmonid  fishes  (R.  Behnke,  in  litt., 
1993),  some  uncertainty  remains 
regarding  the  taxonomic  status  of  bull 
trout  among  fisheries  managers  and 
industry  (WDW  1992,  Platts  et  al.  1993). 
When  discriminate  function  values  were 
used  to  separate  populations  of  bull 
trout  from  dolly  varden  in  the  Puget 


Sound,  a  normal  distribution  resulted 
rather  than  a  bimodal  curve,  which 
indicated  that  a  clear  separation  of  these 
species  does  not  exist  (C.  Kraemer,  in 
litt.  1993).  In  addition,  Kraemer  (in  litt. 
1992;  undated  U.S.  Forest  Service 
(USFS)  survey)  observed  the  two  species 
spawning  together,  and  suggested 
introgression  may  be  occurring.  In 
contrast,  Phillips  et  al.  (1992)  and  Pleyte 
et  al.  (1992)  examined  evolutionary 
relationships  among  six  species  of 
Salvelinus  using  ribosomal  DNA 
analysis,  and  found  clear  distinctions 
among  all  six  species.  Their  results 
suggested  that  dolly  varden  are  more 
closely  related  to  arctic  char  than  bull 
trout,  and  that  bull  trout  evolutionarily 
diverged  frt)m  a  line  that  gave  rise  to  S. 
leucomaenis  (a  char  indigenous  to 
Japan)  rather  than  the  line  that  gave  rise 
to  dolly  varden  or  arctic  char.  In 
addition,  Cavender  (1984)  concluded 
that  the  evolutionary  distance  between 
bull  trout  and  dolly  varden  is  significant 
based  on  at  least  four  separate 
chromosomal  changes  that  separate  the 
two  taxa,  and  that  the  two  species 
cannot  be  considered  sister  species 
based  on  those  differences.  As  a  result, 
the  1994  record  supports  the  distinction 
between  bull  trout  and  dolly  varden. 

Bull  trout  populations  are  knovkm  to 
exhibit  four  distinct  life  history  forms: 
resident,  fiuvial,  adfiuvial,  and 
anadromous.  Resident  bull  trout  spend 
their  entire  life  cycle  in  the  same  (or 
nearby)  streams  in  which  they  were 
hatched.  Fluvial  and  adfiuvial 
populations  spawn  in  tributary  streams 
where  the  young  rear  from  1  to  4  years 
before  migrating  to  either  a  lake 
(adfiuvial)  system  or  a  river  (fiuvial) 
system,  where  they  grow  to  maturity 
(Fraley  and  Shepard  1989).  Anadromous 
fish  spawn  in  tributary  streams,  with 
major  growth  and  maturation  occurring 
in  salt  water.  Diverse  life  history 
strategies  are  important  to  the  stability 
and  viability  of  bull  front  populations 
(Rieman  and  Mclntyre  1993). 

Bull  trout  display  a  high  degree  of 
sensitivity  at  all  life  stages  to 
environmental  distvirbance  and  have 
more  specific  habitat  requirements  than 
many  other  salmonids  (Fraley  and 
Shepard  1989,  Howell  and  Buchanan 
1992,  Rieman  and  Mclntyre  1993).  Bull 
trout  growth,  survival,  and  long-term 
population  persistence  appear  to  be 
particularly  dependent  upon  five  habitat 
characteristics:  (1)  cover,  (2)  channel 
stability,  (3)  substrate  composition,  (4) 
temperature,  and  (5)  migratory  corridors 
(Rieman  and  Mclntyre  1993). 

All  life  history  stages  of  bull  trout  are 
closely  associated  with  various  forms  of 
cover,  including  large  woody  debris, 
undercut  banks,  boulders,  and  pools 
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(Fraley  and  Shepard  1989;  Goetz  1989; 
Hoelscher  and  Bjornn  1989;  Oliver 
1979;  Pratt  1984,  1985.  and  1992; 
Shepard  el  al.  1984b;  Thomas  1992). 
Cover  provides  critical  rearing,  foraging, 
and  resting  habitat,  and  protection  from 
predators  (Bryant  1983,  Meehan  1991. 
Salo  and  Cundy  1987,  Sedell  and 
Everest  1991). 

Several  bull  trout  life  history  features 
make  them  exceptionally  sensitive  to 
activitias  directly  or  indirectly  affecting 
stream  channel  integrity  and  altering 
natural  flow  patterns.  Juvenile  and  adult 
bull  trout  frequently  inhabit  areas  of 
reduced  water  velocity,  such  as  side 
channels,  stream  margins,  and  pools 
that  are  often  eliminated  or  degraded  by 
management  activities  (Rieman  and 
Mclntyre  1993).  Length  and  timing  of 
incubation  to  emergence  (200  days  or 
more  during  winter  and  early  spring), 
the  strong  association  of  juvenile  tish 
with  stream  charmel  substrates,  and  a 
fall  spawning  period,  make  bull  trout 
particularly  vulnerable  to  altered  stream 
flow  patterns  and  associated  channel 
instability  (Fraley  and  Shepard  1989, 
Pratt  1992,  Pratt  and  Huston  1993. 
Rieman  and  Mclntyre  1993). 

Preferred  spawning  habitat  consists  of 
low  gradient  streams  with  loose,  clean 
gravels  (Fraley  and  Shepard  1989).  Fine 
sediments  fill  spaces  between  the  gravel 
that  are  needed  by  incubating  eggs  and 
&y.  An  extremely  long  period  of 
residency  in  the  gravel  (200  or  more 
days)  makes  bull  trout  especially 
vulnerable  to  fine  sediments  and  water 
quality  degradation  (Fraley  and  Shepard 
1989).  fuveniles  also  live  on  or  within 
the  streambed  cobble  (Oliver  1979,  Pratt 
1984).  High  juvenile  densities  were 
observed  in  Swan  River  tributaries  with 
a  diverse  cobble  substrate  and  low 
percentage  of  fine  sediments  (Shepard  et 
al.  1984a). 

Successful  bull  trout  spawning  and 
development  of  embryos  and  juveniles 
requires  very  cold  water  temperatures 
(Bjornn  and  Reiser  1991,  Goetz  1989, 
McPhail  and  Murray  1979,  Pratt  1992). 
Additionally,  water  temperature 
influences  the  distribution  of  juveniles 
(Fraley  and  Shepard  1989,  Pratt  1992). 
Such  strict  temperature  tolerances 
predispose  bull  trout  to  declines  &om 
any  activity  occurring  in  a  watershed 
that  leads  to  increased  stream 
temperatures. 

Extensive  migrations  are 
characteristic  of  the  species  (Fraley  and 
Shepard  1989,  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  1993). 
Migratory  bull  trout  facilitate  the 
interchange  of  genetic  material  between 
populations,  ensuring  sufficient 
variability  within  populations. 
Migratory  forms  also  provide  a 


mechanism  for  restoring  local 
populations  extirpated  due  to  natural  or 
human-caused  events  (Rieman  and 
Mclntyre  1993.  citing  others).  Migratory 
forms  are  more  fecund  and  larger  than 
non-native  brook  trout,  potentially 
reducing  the  risks  associated  with 
hybridization  (Rieman  and  Mclntyre 
1993).  The  greater  fecundity  of  these 
larger  bull  trout  also  enhances  the 
ability  of  a  population  to  persist  in  the 
presence  of  introduced  fishes  (Rieman 
and  Mclntyre  1993).  Migratory  bull  trout 
have  been  restricted  and/or  eliminated 
due  to  stream  habitat  alterations, 
including  seasonal  or  permanent 
obstructions,  detrimental  changes  in 
water  quality,  increased  temperatures, 
and  the  alteration  of  natural  stream  flow 
patterns.  Migratory  corridors  tie 
seasonal  habitat  together  for 
anadromous,  adfluvial,  and  fluvial 
forms,  and  allow  for  dispersal  of 
resident  forms  for  recolonization  of 
rebounding  habitats.  The  disruption  of 
migratory  corridors,  if  severe  enough, 
will  result  in  the  loss  of  migratory  life 
history  types  and  isolate  resident  forms 
from  interacting  with  the 
metapopulation  (U.S.  Department  of 
Agriculture  (USDA)  1993). 

Distinct  Population  Segments 

Pursuant  to  a  court  order,  the  Service 
evaluated  the  distribution  of  bull  trout 
throughout  the  species'  range  for  the 
presence  of  distinct  population 
segments  in  our  reconsidered  12-month 
finding  using  the  1994  administrative 
record.  This  approach  was  undertaken 
because  bull  trout  occur  in  widespread 
but  fragmented  habitats  and  have 
several  life  history  patterns.  In  addition, 
the  threats  to  the  fish  are  diverse,  and 
the  quantity  and  quality  of  information 
regarding  the  population  status  and 
trends  of  bull  trout  varies  greatly. 

The  Service  has  considered  three 
elements  when  evaluating  the  status  of 
potential  distinct  population 
segments — discreteness,  significance, 
and  conservation  status.  Discreteness 
refers  to  the  separation  of  a  population 
segment  from  other  members  of  the 
species  based  on  either  (1)  physical, 
physiological,  ecological,  or  behavioral 
factors,  or  (2)  international  boundaries 
that  result  in  significant  differences  in 
exploitation  control,  habitat 
management,  conservation  status,  or 
regulatory  mechanisms.  Significance 
refers  to  the  biological  and  ecological 
importance  or  contribution  of  a  discrete 
population  to  the  species  throughout  its 
range.  Examples  of  significance  include 
persistence  of  a  discrete  population 
segment  in  a  unique  or  unusual 
ecological  setting,  evidence  that  loss  of 
discrete  segment  would  result  in  a 


significant  gap  in  the  range  of  the 
species,  or  evidence  that  the  discrete 
segment  differs  markedly  from  other 
populations  of  the  species  in  genetic 
characteristics. 

Based  on  the  1994  administrative 
record  and  as  discussed  in  the 
reconsidered  12-month  finding, 
numerous  bull  trout  populations  are 
isolated  from  each  other  because  of 
unsuitable  habitat  and/or  impassable 
dams  and  diversions.  Though  these 
isolated  populations  could  be 
considered  discrete,  few  populations  of 
bull  trout  are  significant  to  the  species 
as  a  whole.  The  1994  record  provided 
evidence  of  significance  for  five  distinct 
population  segments:  (1)  Coastal/Puget 
Sound;  (2)  Klamath  River;  (3)  Columbia 
River;  (4)  Jarbidge  River;  and  (5) 
Saskatchewan  River.  Based  on  the  1994 
administrative  record,  the  Service 
determined  in  the  reconsidered  12- 
month  finding  that  listing  is  not 
warranted  for  the  Coastal/Puget  Sound, 
)arbidge  River,  and  Saskatchewan  River 
population  segments.  However,  listing 
is  warranted  for  the  Klamath  River  and 
Columbia  River  population  segments 
based  on  the  1994  administrative 
record. 

Klamath  River  Population  Segment 

The  Klamath  River  originates  in 
south-central  Oregon  near  Crater  Lake 
National  Park,  and  flows  southwest  into 
northern  California  where  it  meets  the 
Trinity  River  and  empties  into  the 
Pacific  Ocean.  Bull  trout  in  this 
drainage  are  discrete  because  of 
physical  isolation  due  to  several  small 
mountain  ranges  in  central  Oregon 
(separating  this  population  from  that  of 
the  Columbia  River)  and  the  Pacific 
Ocean.  Leary  and  Allendorf  (1991) 
determined  the  genetic  structure  of  bull 
trout  in  the  Klamath  and  Columbia 
River  drainages  with  the  use  of  protein 
electrophoresis.  This  study  concludes 
that  not  only  are  these  two  groups  of 
fish  reproductively  isolated,  but  also 
evolution&rily  distinct.  In  addition, 
Williams  et  al.  (abstract  in:  Friends  of 
the  Bull  Trout  Conference,  1994) 
separated  the  Klamath  and  Columbia 
River  populations  into  different  clades 
based  on  mtDNA  diversity  patterns.  As 
a  result,  the  Klamath  River  population 
segment  is  significant  to  the  taxon 
because  of  substantial  genetic 
differences  from  the  Columbia  River 
populations. 

Columbia  River  Population  Segment 

The  Columbia  River  population 
segment  includes  the  entire  Columbia 
River  basin  and  all  its  tributaries, 
excluding  the  isolated  bull  trout 
populations  found  in  the  Jarbidge  River 
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in  Nevada  which  comprises  the  Jarbidge 
population  segment.  Though  Williams 
et  al.  (abstract  in:  Friends  of  the  Bull 
Trout  Conference,  1994)  identified  two 
distinct  clades  (taxonomic  groupings  of 
descendants  by  common  ancestors)  in 
the  Columbia  Basin  (Upper  and  Lower 
Columbia)  based  on  mtDNA  diversity 
patterns,  a  discrete  geographical 
boundary  between  the  two  clades  was 
not  documented  in  the  record.  The 
Columbia  River  population  segment  is 
significant  because  the  overall  range  of 
the  species  would  be  substantially 
reduced  if  this  discrete  population  were 
lost. 

Status  and  Distribution 

The  base  of  information  contained  in 
the  1994  administrative  record 
regarding  the  status  and  trends  of  bull 
trout  populations  throughout  the 
species'  range  varies  in  quantity  and 
quality.  The  criteria  for  defining 
populations  and  estimating  extinction 
risks  were  not  standardized  among 
individual  states.  Bull  trout  information 
from  the  state  of  Montana  (primarily 
Thomas  1992)  was  the  most  organized 
and  complete.  In  Idaho,  with  the 
exception  of  Lake  Pend  Oreille  and  its 
tributaries  that  support  an  important 
bull  trout  fishery,  bull  trout  status 
information  was  incomplete.  The  status 
of  a  majority  of  Oregon  bull  trout 
populations  is  unknown.  Similar 
patterns  in  quality  of  data  were  found 
for  bull  trout  populations  in  Canada. 
Interpretation  of  "status  unknown"  was 
the  primary  problem  in  status 
information. contained  in  the  1994 
administrative  record. 

In  1993,  the  U.S.  Department  of 
Agriculture  produced  a  working  draft 
concerning  the  status  and  conservation 
needs  for  bull  trout  (USD A  1993).  This 
publication,  entitled  "An  Assessment  of 
the  Conservation  Needs  for  Bull  Trout," 
surveyed  biologists  from  State,  Federal, 
and  Tribal  agencies,  and  private 
industry  in  the  range  of  bull  tro\it. 
Results  from  this  survey  represented  the 
most  thorough  attempt  to  date  at 
rangewide  classification  of  bull  trout 
Survey  participants  were  requested  to 
fill  out  forms  to  provide  information  on 
life  history,  status,  factors  influencing 
status,  and  whether  individual  bull 
trout  populations  were  considered 
remnant.  The  authors  noted,  that 
"(allthough  the  quality  of  available  data 
was  not  always  consistent  across 
sources,  no  attempt  was  made  to 
account  for  that  variability."  Many  of 
these  data  could  be  described  as 
anecdotal,  though  a  systematic  attempt 
was  made  to  address  the  entire  species' 
range. 


The  appropriate  interpretation  of  the 
"remnant"  classification  was  the  most 
difficult  aspect  of  the  survey  to  analyze. 
The  1993  publication  classified  a 
remnant  population  as  one  in  which 
"the  fish  are  known  to  be  present  but  in 
very  low  numbers."  Additionally,  a 
remnant  classification  included  the 
caveat  that  "[allthough  long-term 
viability  is  questionable,  the  population 
may  constitute  a  significant  portion  of 
the  species  gene  pool."  Lacking  any 
population  status  data  (i.e.  declining, 
stable,  secure,  or  increasing),  the  Service 
interpreted  a  remnant  classification  by 
itself  as  a  "gap"  in  status  information. 
When  a  remnant  classification  was 
accompanied  by  status  information 
other  than  "unknown",  the  Service 
generally  considered  these  data  reliable 
and  accurate. 

Where  population  status  or  trends  are 
known  but  only  for  a  portion  of  a 
distinct  population  segment  (i.e.,  there 
are  informational  gaps  in  1994  record), 
the  Service  considered  documented 
trends  within  a  distinct  population 
segment  to  be  representative  of  the 
entire  population  segment. 

Klamath  River  Population  Segment 

Historical  accounts  suggest  that  the 
bull  trout  was  once  widely  distributed 
and  exhibited  diverse  life  history  traits 
in  the  Klamath  Basin.  The  earliest 
records  of  bull  trout  in  the  Kiamath 
Basin  were  from  the  late  1800's  (Oregon 
Chapter  of  the  American  Fisheries 
Society  (OCAFS)  1993.  citing  Cope)  and 
suggested  that  an  adfluvial  life  history 
form  occurred  in  Klamath  Lake. 
Migratory  fluvial  bull  trout  evidently 
were  present  in  some  of  the  larger 
streams  in  the  basin  as  recently  as  the 
early  1970s  (Ziller  in  litt.  1992).  Goetz 
(1989)  suggested  that  bull  trout  occurred 
in  15  separate  drainages  between  1948 
and  1979.  By  1989,  the  distribution  of 
the  species  had  been  restricted  to  10 
streams  in  the  basin  (author  unknown, 
FWS  notes,  1993).  The  most  recent  data 
provided  in  the  1994  record  suggested 
that  in  1991.  only  seven  segregated 
resident  populations  still  occurred  in 
the  basin  and  were  confined  to 
headwater  streams  in  the  Sprague, 
Sycan,  and  Upper  Klamath  Lake 
subbasins.  The  largest  area  occupied  by 
any  of  the  seven  populations  is  2.5 
stream  miles,  and  basinwide,  only  12.5 
miles  of  stream  is  inhabited  by  bull 
ti-out  (Ziller  in  litt.  1992). 

Bull  trout  occur  in  four  tributaries  to 
the  Sprague  River  subbasin.  Ziller  (in 
litt.  1992)  compared  abundance 
estimates  between  samples  taken  in 
1979  and  1989  at  seven  30-meter  sites 
on  Deming,  Boulder.  Brownsworth,  and 
Leonard  creeks.  Ziller  found  the 


abundance  of  bull  trout  was  relatively 
unchanged  at  five  sites,  increased  at  one 
site,  and  decreased  at  one  site.  In  1991 
and  1992.  ODFW  estimated  a  total 
population  size  of  3.310  individuals 
within  the  4  segregated  populations  of 
the  Sprague  River  subbasin  (OCAFS 
1993).  The  effective  population  size  was 
estimated  to  be  140  to  462  mature  fish, 
with  43  percent  of  these  fish  associated 
with  Deming  Creek.  The  remaining  57 
percent  were  split  unequally  among 
Boulder.  Brownsworth.  and  Leonard 
creeks.  Although  the  Sprague  River 
subbasin  contains  the  healthiest 
remaining  populations  in  the  Klamath 
population  segment,  these  populations 
are  considered  to  be  at  a  moderate  to 
high  risk  of  extinction  (Ratliff  and 
Howell  1992). 

Long  Creek  may  be  supporting  the 
only  remaining  bull  trout  population  in 
the  Sycan  River  subbasin.  RaUi^  and 
Howell  (1992)  suggested  that  the 
extinction  risks  of  Long  and  Coyote 
creeks  were  moderate  and  high, 
respectively,  based  on  sampling  efforts 
in  1989.  Sampling  efforts  in  1990  and 
1991  suggest  that  papulations 
previously  identified  in  Coyote  Creek 
and  the  Upper  Sycan  River  are  probably 
extinct  (OCAFS  1993).  The  total 
population  size  in  Long  Creek  was 
estimated  at  842  individuals  with  an 
effective  population  size  of  36  to  119. 

Populations  in  the  Upper  Klamath 
Lake  subbasin  are  at  precarious 
abundance  levels,  and  at  a  high  risk  of 
extinction  (Ratiiff  and  Howell  1992). 
Small  populations  remain  in  Sun  and 
Threemile  creeks.  Populations  in  Cherry 
and  Sevenmile  creeks  are  likely  to  be 
extinct  (OCAFS  1993).  The  Sun  Creek 
population  was  estimated  at  133  total 
individuals  in  1991.  with  an  effective 
population  sizAof  only  11  to  35  mature 
fish.  No  abundance  estimates  were 
reported  for  Threemile  Creek,  but  only 
nine  fish  were  sampled  in  the  stream 
during  recent  surveys. 

Because  the  resident  life  history  trait 
prevails  in  the  remaining  Klamath 
River,  bull  trout  populations,  size  at 
maturity  and  associated  fecundity  have 
been  reduced  in  the  population  from 
historic  conditions.  Average  fecundity 
in  1989  was  only  170  eggs/female,  and 
a  predominance  of  males  in  the  sample 
suggested  a  skewed  sex  ratio  of  2.5 
males/female  (Rode  1990).  These  data 
suggest  that  the  natural  recovery 
potential  of  these  populations  is  poor. 

In  summary,  all  seven  of  the 
remaining  populations  in  the  Klamath 
River  Basin  are  currently  discoiuiected 
from  each  other,  and  are  considered  to 
be  isolated,  remnant  groups  from  a 
historically  larger,  more  diverse 
metapopulation.  Ratliff  and  Howell 
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(1992)  determined  e&ch  population  to  be 
at  a  moderate  or  high  risk  of  extinction. 
Bull  trout  occur  in  three  primary 
subbasins,  with  the  fisii  residing  in  the 
Upper  Klamath  Lake  subbasin  the  most 
precarious.  The  Sprague  River  and 
Sycan  River  subbasins  each  contain 
isolated  populations  within  limited 
available  habitat  of  2.5  miles  or  less. 
Recent  extinctions  reportedly  have 
occurred  in  Coyote  Creek  and  the  Upper 
Sycan  River  of  the  Sycan  subbasin,  and 
Cherry  and  Sevenmile  creeks  of  the 
Upper  Klamath  Lake  subbasin  {Ratliff 
and  Howell  1992). 

Columbia  River  Population  Segment 

The  Columbia  River  population 
segment  encompasses  a  vast  geographic 
area  including  portions  of  Idaho, 
Montana,  Oregon,  Washington  and 
British  Columbia.  For  discussion 
purposes,  this  segment  was  split  into 
three  areas:  1)  the  Columbia  River 
upstream  from  the  confluence  with  the 
Snake  River,  2)  the  Snake  River  and  its 
tributaries,  and  3)  the  Columbia  River 
downstream  of  the  Snake  River 
confluence. 

Upper  Columbia  River 

The  upper  Columbia  River  portion  of 
the  distinct  population  segment  was 
separated  into  four  subareas  to  aid  in 
describing  status  and  distribution:  (1) 
Kootenai  River  basin.  (2)  Clark  Fork/ 
Pend  Oreille  basin,  (3)  Spokane  River 
Basin,  and  (4)  Washington  tributaries. 
The  Kootenai  River  drains  the 
southeastern  portion  of  British 
Columbia  west  of  the  continental 
divide,  and  flows  through  the  extreme 
northwestern  section  of  Montana  and 
northern  Idaho,  before  flowing  north 
back  into  Canada  where  it  joins  the 
Columbia  River.  The  Clark  Fork  drains 
the  majority  of  area  west  of  the 
continental  divide  in  Montana  before 
flowing  into  Idaho  and  Lake  Pend 
Oreille.  The  Fend  Oreille  River, 
including  the  Priest  River  and 
tributaries,  flows  north  and  joins  the 
Columbia  River  just  north  of  eastern 
Washington.  The  Spokane  River  drains 
both  the  Coeur  d'Alene  and  St.  )oe 
basins  and  flows  west  joining  the 
Columbia  River  in  western  Washington. 
Major  Washington  tributaries  in  the 
upper  Columbia  River  portion  of  the 
distinct  population  segment  include  the 
Entiat,  Wenatchee,  Methow,  and 
Yakima  rivers. 

Kootenai  River  Basin 

Historically,  bull  trout  were  likely 
distributed  throughout  the  Kootenai 
River  basin  (Thomas  1992). 
Construction  of  Libby  Dam  and  the 
formation  of  Lake  Koocanusa 


functionally  separated  bull  trout  into 
different  populations.  The  bull  trout 
population  in  Lake  Koocanusa  is, 
generally,  small  in  size  and  constitutes 
a  minor  portion  of  angler  harvest 
(Thonfts  1992).  These  fish  have  limited 
access  to  spawning  tributaries  putting 
this  population  at  risk  (Thomas  1992). 

Below  Libby  Dam,  bull  trout 
populations  are  separated  by  Kootenai 
Falls.  Kootenai  Falls  serves  as  a  natural 
barrier  to  upstream  migration  (Thomas 
1992).  Bull  trout  between  Libby  Dam 
and  Kootenai  Falls  rely  on  two 
remaining  tributaries,  Quartz  and  Pipe 
creeks,  for  spawning.  Historically,  bull 
trout  were  likely  distributed  throughout 
the  Fisher  River  (tributary  to  the 
Kootenai  below  Libby  Dam)  since  no 
physical  barriers  prevent  dispersal. 
However,  Thomas  (1992)  considered  the 
status  of  fluvial  bull  trout  in  the  Fisher 
River  to  be  non-viable,  or  extinct. 
Information  on  bull  trout  populations  in 
Montana  below  Kootenai  Falls  is 
incomplete.  Several  remnant 
populations  are  thought  to  occur  in 
tributaries  including  the  Yaak  River.  Of 
the  99  bull  trout  populations  evaluated 
in  the  Kootenai  River  basin,  all  were  at 
least  at  moderate  risk  of  extinction,  and 
47  percent  of  these  were  considered  to 
be  at  high  risk  of  extinction  (Thomas 
1992). 

Bull  trout  are  considered  uncommon 
in  the  Idaho  portion  of  the  lower 
Kootenai  River  (Esch  and  Hallock,  citing 
others,  1993).  Status  is  based  on  the 
relatively  few  individuals  that 
contribute  to  the  sport  catch  (1  percent). 
Based  on  limited  surveys  and  harvest 
catch,  the  population  trend  in  this 
portion  of  the  Kootenai  River  appears  to 
be  declining.  Bull  trout  populations  in 
Kootenay  Lake  in  British  Columbia  are 
considered  stable  with  historic  and 
current  harvest  rates  remaining 
relatively  high  (Esch  and  Hallock,  citing 
others,  1993). 

Clark  Fork/Pend  Oreille  River  Basin 

The  Clark  Fork/Pend  Oreille  River 
basin  drains  the  largest  area  in  the 
Columbia  River  population  segment. 
Major  tributaries  of  the  Clark  Fork  are 
the  Flathead,  Bitterroot,  and  Blackfoot 
rivers.  Historically,  strong  fluvial, 
adfluvial,  and  resident  populations  of 
bull  trout  were  likely  distributed 
throughout  the  system  (Thomas  1992). 
The  healthiest  remaining  bull  trout 
populations  are  adfluvial  because 
passage  from  stream  to  lake 
environments  is  unimpeded.  Resident 
populations  of  bull  trout  are  remnant 
and  exist  in  the  headwater  reaches  of 
tributaries  (Thomas  1992,  USDA  1993). 
Fluvial  populations  have  shown  the 
greatest  decrease  concurrent  with  the 


construction  of  mainstem 
impoundments.  For  discussion 
purposes,  the  Clark  Fork/Pend  Oreille 
Basin  is  separated  into  Ave  areas:  Upper 
Clark  Fork  (including  the  Bitterroot  and 
Blackfoot  rivers);  Lower  Clark  Fork 
(from  the  Bitterroot  confluence 
downstream  to  Lake  Pend  Oreille, 
including  the  Flathead  River  below 
Flathead  Lake);  Flathead  Lake  and  its 
tributaries;  Lake  Fend  Oreille  and  its 
tributaries;  and  Lower  Pend  Oreille 
River. 

Upper  Clark  Fork 

Historically,  fluvial  and  resident 
populations  of  bull  trout  probably 
inhabited  the  entire  upper  mainstem 
Clark  Fork  (Thomas  1992).  However, 
due  to  mining  related  stream 
degradation,  these  populations  have 
become  increasingly  rare,  or,  in  some 
cases,  extirpated  entirely  from  former 
habitats  (Thomas  1992).  Natural 
recolonization  of  these  populations 
seems  remote  due  to  continued  habitat 
problems  and  the  absence  of  strong 
fluvial  populations  downstream.  Bull 
trout  are  considered  rare  in  many 
tributaries  with  most  remaining 
populations  at  a  high  risk  of  extinction 
(Thomas  1992). 

The  healthiest  remaining  Clark  Fork 
tributary  population  of  bull  trout  is 
Rock  Creek  (Thomas  1992).  Rock  Creek 
generally  has  had  relatively  few  impacts 
from  humans,  which  undoubtedly  has 
positively  influenced  this  population. 
Conversely,  Flint  Creek  has  experienced 
a  substantially  higher  degree  of 
perturbation  and  consequentiy,  this 
population  is  considered  to  be  in 
perilous  condition  (Thomas  1992). 
However,  the  majority  (86  percent)  of 
bull  trout  in  Flint  and  Rock  creeks 
combined  are  considered  to  be  at 
moderate  risk  of  extinction. 

The  Blackfoot  River  is  one  of  the 
largest  tributaries  to  the  upper  Clark 
Fork  River.  Historically,  the  Blackfoot 
contained  resident  and  fluvial 
populations  of  bull  trout.  The  fluvial 
component  is  thought  to  have  had 
connections  with  the  mainstem  Clark 
Fork.  This  connection  was  broken  in  the 
early  1900's  by  the  construction  of 
Milltown  Dam,  which  effectively 
isolated  bull  trout  in  the  Blackfoot  from 
populations  in  the  mainstem  Clark  Fork 
(Thomas  1992).  Fluvial  populations  of 
bull  trout  still  use  the  mainstem 
Blackfoot;  however,  their  population 
status  is  unknown.  Isolated  populations 
of  adfluvial  and  resident  fish  still  exist 
within  the  basin.  In  the  Blackfoot  River, 
Peters  (1990)  found  juvenile  bull  trout 
in  only  40  percent  of  tributary  streams 
surveyed  in  1989,  leading  to  a 
conclusion  that  Blackfoot  bull  trout 
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were  in  jeopardy.  None  of  the  remaining 
populations  are  classified  as  abundant, 
and  only  three  populations  within  the 
system  are  considered  common.  Overall, 
66  percent  and  32  percent  of  bull  trout 
populations  in  the  Blackioot  River  were 
considered  at  a  moderate  and  high  risk 
of  extinction,  respectively  (Thomas 
1992). 

Bull  trout  were  historically 
distributed  throughout  the  mainstem 
Bitterroot  River  and  its  tributaries 
(Thomas  1992).  Bull  trout  now  appear  to 
be  extinct  in  the  majority  of  the 
mainstem  Bitterroot  River.  Though 
tributary  streams  contain  small  isolated 
populations  of  bull  trout,  many  are 
sympatric  with  non-native  brook  trout. 
Bull  trout  are  considered  abundant  or 
common  in  30  percent  of  the  surveyed 
Bitterroot  stream  reaches,  and 
uncommon  or  rare  in  70  percent 
(Thomas  1992).  Ninety-six  percent  of 
the  bull  trout  populations  in  the 
Bitterroot  system  are  considered  to  be 
small,  fragmented,  and  at  a  moderate  to 
high  risk  of  extinction  (Thomas  1992). 

Lower  Clark  Fork 

The  Lower,  or  mainstem,  Clark  Fork 
River  is  segmented  by  several 
impoundments  that  do  not  provide  fish 
passage.  Above  Lake  Pend  Oreille, 
Cabinet  Corge,  Noxon  Rapids,  and 
Thompson  Falls  facilities  separate  the 
mainstem  river.  Historically,  a  natural 
barrier  existed  at  Thompson  Falls  that 
prevented  upstream  passage.  Prior  to 
mainstem  impoundments,  migrating 
bull  trout  from  Lake  Pend  Oreille  likely 
used  the  tributaries  below  Thompson 
Falls  for  spawning  (Thomas  1992).  In 
addition,  this  area  probably  supported 
fluvial  and  resident  populations  of  bull 
trout.  Currently,  bull  trout  are 
uncommon  in  the  mainstem  Clark  Fork 
River,  and  all  remaining  populations  are 
considered  at  moderate  risk  of 
extinction  (Thomas  1992). 

Populations  of  fluvial  bull  trout 
probably  occurred  historically 
throughout  the  drainage  above 
Thompson  Falls  (Thomas  1992). 
Adfluvial  fish  from  Lake  Pend  Oreille 
probably  did  not  use  this  area  due  to  the 
natural  barrier  created  by  Thompson 
Falls.  Thomas  (1992)  suggested  that 
adfluvial  bull  trout  from  Flathead  Lake 
may  have  migrated  downstream.  The 
construction  of  Kerr  Dam  blocked 
passage  between  Flathead  Lake  and  the 
lower  Flathead  and  Clark  Fork  rivers. 
Bull  trout  in  the  mainstem  Clark  Fork 
are  considered  rare  or  uncommon 
(Thomas  1992).  Several  important 
tributaries  still  serve  as  spawning 
grounds  with  many  tributary 
populations  existing  at  low  numbers. 
Limited  information  exists  on  bull  trout 


status  in  the  lower  Flathead  River. 
Currently,  bull  trout  are  the  least 
common  salmonid  found  in  the 
Flathead  River  below  Kerr  Dam.  Of  the 
199  populations  evaluated  in  the  I^wer 
Clark  Fork  and  Flathead  rivers,  Thomas 
(1992)  reported  that  44  percent  were  at 
high  risk  of  extinction  and  56  percent 
were  at  moderate  risk  of  extinction. 

Flathead  Lake 

As  in  other  areas  in  Montana,  the 
actual  historic  distribution  of  bull  trout 
in  the  Flathead  Lake  system  is 
unknown.  However,  with  few  natural 
barriers  and  abundant  interconnected 
habitat,  bull  trout  likely  were 
distributed  throughout  the  system 
(Thomas  1992).  Undoubtedly,  resident 
and  fluvial  forms  occupied  areas  within 
the  drainage,  but  in  the  Flathead  Lake 
system  the  adfluvial  lifestage  would 
most  likely  have  had  a  distinct 
advantage.  The  larger  adult  size  and 
increased  reproductive  potential  would 
probably  have  made  this  the  dominant 
life  history  form.  Primary  tributaries  of 
Flathead  Lake  included  the  North, 
South,  and  Middle  forks  of  the  Flathead 
River,  Swan  River,  and  Stillwater  River. 

The  interconnectedness  of  the 
Flathead  system  has  been  disrupted  by 
the  construction  of  several  hydroelectric 
facilities  that  block  historic  migration 
corridors.  Big  Fork  Dam  on  the  Swan 
constructed  in  1902  blocked  bull  trout 
passage  into  the  Swan  River  drainage. 
Similarly,  the  completion  of  Hungry 
Horse  Dam  in  1953  on  the  South  Fork 
Flathead  River  further  isolated  bull  trout 
populations.  As  previously  mentioned, 
Kerr  Dam  blocks  passage  from  the  lower 
Flathead  River  into  Flathead  Lake.  The 
North  and  Middle  forks  of  the  Flathead 
River  still  have  relatively  unimpeded 
passage  into  Flathead  Lake. 

Thomas  (1992)  reported  that  the 
Flathead  system  contained  one  of  the 
most  viable  populations  of  adfluvial 
bull  trout  left  in  the  coterminous  United 
States.  The  viability  of  bull  trout  in  the 
Flathead  system  should  be  qualified 
given  more  recent  monitoring  data  that 
suggest  certain  populations  within  the 
system  are  declining. 

Spawning  redd  counts  in  the  North 
Fork  (1991)  and  Middle  Fork  (1990  and 
1991)  Flathead  rivers  have  decreased. 
The  1991  redd  count  information  in  the 
North  Fork  was  34  percent  below  the 
annual  average.  Redd  counts  in  the 
Middle  Fork  during  1990  and  1991  were 
43  percent  and  28  percent  below  the 
annual  average,  respectively  (Thomas 
1992).  Trend  analysis,  including  redd 
count  surveys  from  1992  and  1993, 
indicate  a  significant  decline  in  redd 
counts  over  a  15-year  monitoring  period 
(Weaver  1994).  Moreover,  the  recent 


estimated  rate  of  decline  (7-year  period) 
is  significantly  greater  than  the  15-year 
rate  of  decline.  Bull  trout  redd  counts 
reached  the  lowest  observed  levels  in 
1992  and  1993.  Armual  rate  of  decline 
was  estimated  at  16  redds  per  year 
based  on  the  15-year  observation  period, 
and  60  redds  per  year  using  the  recent 
7-year  period  of  record. 

Analysis  of  redd  count  trend 
information  for  four  North  Fork 
Flathead  tributaries  found  a  moderate 
level  of  annual  variability  within  the 
system  (Rieman  and  Mclntyre  1993). 
Using  the  same  information,  the  authors 
calculated  a  probability  of  100-year 
persistence  for  each  population,  based 
on  an  extinction  threshold  of  10  redds, 
alternate  year  spawning,  and  an 
inst£mtaneous  growth  rate  of  zero.  Of  the 
four  populations  examined,  all  were 
below  50  percent  probability  of 
persistence.  When  actual  estimates  for 
instantaneous  growth  rate  were  used,  all 
four  populations  were  still  below  the  50 
percent  probability  of  persistence  over 
the  next  100  years. 

Rieman  and  Mclntyre  (1993) 
conducted  the  same  analysis  of  redd 
count  trend  information  for  four  Middle 
Fork  Flathead  tributaries  and  found  a 
low  to  moderate  level  of  aimual 
variability  within  the  system.  Of  the 
four  populations  examined,  two 
populations  were  below  50  percent 
probability  of  persistence  (40  percent 
and  29  percent),  while  fish  in  two 
tributaries  had  moderate  to  high 
probabilities  for  persisting  (60  percent 
and  71  percent).  When  actual  estimates 
for  instantaneous  growth  rate  were  used, 
all  four  populations  were  below  the  50 
percent  probability  of  persistence  over 
the  next  100  years. 

Despite  this  apparent  decline,  and 
uncertain  probabilities  for  persistence  in 
bull  trout  populations  in  the  North  and 
Middle  forks  of  the  Flathead,  each 
tributary  still  contains  areas  of  pristine 
habitat  and  healthy  bull  trout  (Thomas 
1992).  Adfluviad  populations  of  bull 
trout  in  Glacier  National  Park  reside  in 
high  quality  habitat  with  little  or  no 
exposure  to  non-native  species. 
Similarly,  the  Middle  Fork  of  the 
Flathead  still  contains  viable 
populations  of  bull  trout  (Thomas  1992). 
Overall,  while  referred  to  as  a  bull  trout 
stronghold.  Thomas  (1992)  reported  that 
91  percent  of  the  populations  in  the 
North  and  Middle  Fork  of  the  Flathead 
River  are  at  a  moderate  risk  of 
extinction.  The  remaining  9  percent  are 
judged  to  be  at  low  risk  of  extinction. 

Little  population  information  was 
available  from  the  1994  administrative 
record  regarding  bull  trout  population 
status  in  the  South  Fork  of  the  Flathead 
River  prior  to  the  construction  of 
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Hungry  Horse  Dam.  As  previously 
stated,  Hungry  Horse  Dam  was  built 
without  allowing  for  fish  passage,  and 
this  functionally  isolated  adfluvial 
populations  of  bull  trout  which  would 
have  migrated  to  Flathead  Lake.  This 
blockage  resulted  in  a  net  loss  of  38 
percent  of  the  available  bull  trout 
spawning  habitat  (Thomas  1992).  Fish 
that  were  trapped  behind  Hungry  Horse 
Dam  established  a  new  adfluvial 
population  using  the  newly  formed 
reservoir.  Remote  spawning  locations  in 
the  Bob  Marshall  Wilderness  Area  have 
hampered  collection  of  redd  count 
surveys.  However,  where  information  is 
available,  83  percent  of  the  remaining 
bull  trout  populations  in  the  South  Fork 
of  the  Flathead  River  are  considered  to 
be  at  a  moderate  risk  of  extinction 
(Thomas  1992). 

Historically,  the  Swan  River 
supported  an  adfluvial  population  of 
bull  trout  that  migrated  to  Flathead  Lake 
(Thomas  1992).  Construction  of  Bigfork 
Dam  in  1902  effectively  blocked  passage 
and  isolated  this  population. 
Subsequently,  a  new  adfluvial 
population  developed  in  Swan  Lake. 
The  Swan  Lake  drainage  also  supports 
isolated  resident  populations  of  bull 
trout  (Thomas  1992).  Thomas  (1992) 
reported  that  adfluvial  bull  trout  in 
Swan  Lake  represent  the  healthiest 
population  in  the  Flathead  system. 
Based  on  redd  counts.  Swan  Lake  bull 
trout  spawner  densities  appear  to  be 
higher  than  those  in  Flathead  Lake 
(Thomas  citing  others  1992).  Trend 
analysis  based  on  redd  counts  for  the 
Swan  River  system  indicates  that 
adfluvial  bull  trout  populations  are 
increasing  (Weaver  1994).  In  addition, 
the  1993  redd  count  was  the  highest 
recorded,  and  represented  a  57  percent 
increase  over  an  11 -year  average.  In 
spite  of  this.  Thomas  (1992)  considered 
bull  trout  in  Swan  Lake  and  Swan  River 
to  be  at  moderate  risk  of  extinction. 

Rieman  and  Mclntyre  (1993) 
conducted  the  same  analysis  of  redd 
count  trend  information  for  four  Swan 
River  tributaries  and  found  a  low  to 
high  level  of  annual  variability  within 
the  system.  Of  the  four  populations 
examined  using  an  instantaneous 
growth  rate  of  zero,  two  populations 
were  below  50  percent  probability  of 
persistence  (43  percent  and  49  percent), 
while  fish  in  two  tributaries  had 
moderate  to  high  probabiUties  for 
persisting  (65  percent  and  74  percent). 
When  actual  estimates  for  instantaneous 
growth  rate  were  used,  all  three 
populations  had  high  probabilities  for 
persistence  (two  populations  at  greater 
than  95  percent  and  80  percent 
respectively)  over  the  next  100  years 
(Rieman  and  Mclntyre  1993). 


Conversely,  one  iributary  had  a  low 
probability  of  persistence  (4  percent). 

Bull  trout  populations  in  tne 
Stillwater  River  are  depressed  and  are 
considered  at  a  high  risk  of  extinction 
(Thomas  1992).  Historically,  bull  trout 
were  probably  distributed  throughout 
the  Stillwater  system.  While  several 
lakes  sdll  contain  adfluvial  populations 
of  bull  trout,  poor  habitat  conditions 
and  non-native  species  interactions 
have  made  the  occurrence  of  bull  trout 
uncommon. 

Lake  Pend  Oreille 

The  Lake  Pend  Oreille  system  in  the 
upper  Columbia  River  is  delineated 
upstream  by  Cabinet  Gorge  Dam  on  the 
Clark  Fork  River.  Constructed  in  1951, 
Cabinet  Gorge  Dam  blocked  upstream 
passage  and  functionally  isolated 
adfluvial  bull  trout  from  niunerous 
tributary  spawning  areas.  Similarly,  the 
Lake  Pend  Oreille  system  is  isolated 
downstream  by  Albeni  Falls  Dam  (1952) 
on  the  mainstem  Pend  Oreille  River. 
The  major  tributary  to  the  Pend  Oreille 
system  in  this  area  is  the  Priest  River, 
that  enters  the  Pend  Oreille  River 
downstream  of  Lake  Pend  Oreille. 

Historical  accounts  indicate  that  bull 
trout  were  conunon  throughout  the 
Pend  Oreille  system  (Esch  and  Hallock. 
citing  others).  These  accounts 
undoubtedly  included  resident,  fluvial, 
and  adfluvial  lifecycles.  As  was  the  case 
with  bull  trout  in  the  Flathead  system, 
an  adfluvial  lifecycle  in  Lake  Pend 
Oreille  would  have  been  advantageous, 
and  flnniml  spawner  escapement  may 
have  reached  10,000  fish  (Pratt  and 
Houston  1993).  Annual  population 
estimates  indicated  that  between  1,100 
and  2,000  adfluvial  bull  trout  may  occur 
in  Lake  Pend  Oreille  (Pratt  and  Houston 
1993). 

Analysis  of  redd  count  trend 
information  for  six  Lake  Pend  Oreille 
tributaries  found  a  high  degree  of 
annual  variability  within  the  system 
(Rieman  and  Mclntyre  1993).  The 
authors  calculated  a  probability  of  100- 
year  persistence  for  each  population, 
based  on  an  extinction  threshold  of  10 
redds,  alternate  year  spawning,  and  an 
instantaneous  growth  rate  of  zero.  Of  the 
six  populations  examined,  four 
populations  were  below  50  percent 
probability  of  persistence,  while  fish  in 
the  remaining  two  tributaries  had  high 
probabilities  for  persisting  (87  percent 
and  greater  than  95  percent).  When 
actual  estimates  for  instantaneous 
growth  rate  were  used,  five  of  the 
populations  were  below  the  40  percent 
probability  of  persistence  over  the  next 
100  years.  Only  one  Lake  Pend  Oreille 
tributary  had  a  high  probability  of 
persistence  (88  percent). 


Since  1983.  portions  of  21  different 
tributaries  to  Lake  Pend  Oreille  have 
been  surveyed  for  bull  trout  redds 
(Idaho  Bull  Trout  Survey,  no  date).  Year 
to  year  consistency  in  sampling  each 
site  has  varied.  Of  the  21  tributary 
locations,  only  6  index  streams  were 
surveyed  from  1983  through  1992. 
These  tributaries  are  East  Fork 
Lightning,  Johnson,  Trestle.  Grouse, 
North  Gold,  and  Gold  creeks.  This 
sampling  represents  some  of  the  best 
trend  information  in  the  1994 
administrative  record  concerning  Lake 
Pend  Oreille.  During  this  period,  redd 
counts  in  index  streams  varied  from  a 
high  of  671  in  1985.  to  a  low  of  290  in 
1986.  The  1992  stream  index  redd  count 
of  344  is  31  percent  below  the  9-year 
average  of  500. 

Pend  Oreille  FUver 

The  Priest  River  is  the  only  remaining 
tributary  of  the  Pend  Oreille  River 
below  Lake  Pend  Oreille  still  supporting 
bull  trout  (Pratt  and  Houston  1993).  As 
recenUy  as  1972.  bull  trout  were 
documented  in  seven  tributaries  of  the 
Priest  River  below  Priest  Lake.  However, 
in  1987,  only  three  of  these  tributaries 
were  found  to  contain  bull  trout.  The 
reduction  in  bull  trout  abundance  in 
Priest  Lake  has  been  reflected  in 
decreased  annual  harvest  (Mauser 
1985).  Between  1956  and  1970,  an 
aimual  average  of  1 ,200  bull  trout  were 
harvested  in  Priest  Lake  In  1978,  a 
record  harvest  of  2,320  fish  occurred, 
but  by  1983  this  number  had  decreased 
to  only  159  fish.  Interactions  with  lake 
trout  and  overharvest  have  nearly 
extirpated  the  Priest  Lake  bull  trout 
population  (Esch  and  Hallock,  citing 
others).  Bull  trout  are  still  foimd  in 
Upper  Priest  Lake  and  are  considered  to 
be  healthy  and  a  possible  source  of  bull 
trout  for  the  lower  lake.  Evidence  also 
exists  for  the  decline  in  redd  counts  in 
tributaries  of  both  lakes  (Esch  and 
Hallock,  citing  others).  Overall,  Priest 
Lake  is  considered  to  be  at  a  high  risk 
of  extinction,  while  Upper  Priest  Lake  is 
thought  to  be  at  a  moderate  risk. 

Little  information  is  available  in  the 
1994  administrative  record  regarding 
bull  trout  status  in  the  lower  Pead 
Oreille  River.  Below  Lake  Pend  Oreille 
and  Albeni  Falls  Dam,  mainstem 
impoundments  have  fragmented  fluvial 
bull  trout  habitat.  Historic  records  and 
accounts  indicate  that  fluvial  bull  trout 
were  numerous  (C.  Vail,  WDW,  undated 
USES  survey).  The  ciurent  bull  trout 
population  is  considered  remnant  and  at 
a  high  risk  of  extinction  (WDW  1992). 

Spokane  River  Basin 

Little  information  is  available  in  the 
1994  record  concerning  bull  trout  status 
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in  the  Spokane  River  basin.  It  is 
assumed,  however,  that  adfluvial. 
fluvial,  and  resident  bull  trout  were 
distributed  throughout  the  system 
including  the  Coeur  d'Alene  River,  Lake 
Coeur  d'Alene.  and  the  St.  Joe  River 
drainage  (Draft  Conservation  Plan,  Idaho 
Department  of  Fish  and  Came  (IDFG), 
Draft  Bull  Trout  Conservation  Plan  for 
the  Upper  Spokane  River  Basin,  no 
date).  Restricted  to  Lake  Coeur  d'Alene 
and  the  St.  Joe  River,  spawning  appears 
to  occur  in  only  ten  tributaries  in 
headwater  reaches  of  the  system.  The 
Coeur  d'Alene  subbasin  is  currently 
considered  of  special  concern  and  at 
high  risk  of  extinction  (D.  Cross,  USPS, 
in  litt.  1992).  The  St.  Joe  system  is 
considered  of  special  concern  and  at 
moderate  risk  of  extinction. 

hi  the  Spokane  River  subbasin  of  the 
Columbia,  stream  surveys  in  1935  and 
1940  documented  the  presence  of  bull 
trout  throughout  the  St.  Joe  River  (USPS 
1935;  Maclay  1940).  By  1992,  the 
occupied  range  in  the  upper  one-third  of 
this  river  was  reduced  by  76  percent 
(Cross,  pers.  comm.  1993).  Similar 
reductions  have  occurred  in  the  Coeur 
d'Alene  River  drainage,  where  bull  trout 
range  may  have  been  reduced  90 
percent  since  surveys  in  1940;  presently 
bull  trout  may  persist  in  only  one 
isolated  tributary  in  the  entire  drainage 
(Maclay  1940;  Lider,  USPS,  pers.  comm. 
1994).  Due  to  low  numbers  of  fluvial 
spawners,  bull  trout  in  the  Spokane 
River  subbasin  were  estimated  to  have 
a  moderate  risk  of  extinction  (Hoelscher, 
IDPG,  in  litt.  1992). 

Washington  State  Tributaries 

Historically,  bull  trout  probably 
inhabited  a  majority  of  the  tributaries  to 
the  upper  Columbia  River  in 
Washington.  In  these  tributaries,  bull 
trout  distribution  has  been  significantly 
restricted  and  several  populations, 
including  the  Okanogan  River,  Lake 
Chelan,  and  lower  Yakima  River,  are 
extirpated  (WDW  1992).  CurrenUy,  17 
populations  of  bull  trout  occur  in 
Washington  above  the  Snake  River 
confluence  (WDW  1992).  These 
populaUons  include  adfluvial,  fluvial 
and  resident  components.  Subbasins 
within  the  upper  Columbia  River  still 
supporting  bull  trout  are  the  Entiat, 
Melhow,  Naches,  Wenatchee,  and 
Upper  Yakima  drainages  (WDW  1992). 
Of  these  populations,  three  are 
declining,  seven  are  stable,  and  one 
population  is  considered  secure.  The 
status  of  the  six  remaining  bull  trout 
populations  is  unknown. 

Within  the  upper  Columbia  River,  risk 
of  extinctioil  was  calculated  for  bull 
trout  populations  where  the  status  was 
known  (WDW  1992).  Populations  with 


unknown  status  were  not  classified  by 
risk  of  extinction,  but  were  given  a 
priority  rcinking  for  information  needs. 
Bull  trout  populations  in  Kachess  and 
Keechelus  Lakes  (Upper  Yakima  River 
drainage),  Roosevelt  Lake,  and  the  Pend 
Oreille  River  were  considered  to  be  at 
high  risk  of  extinction  (WDW  1992). 
Pour  bull  trout  populations  in  the 
Entiat,  Methow,  and  Wenatchee  River 
basins  were  classified  as  being  at 
moderate  risk  of  extinction  (WDW 
1992).  Similarly,  four  other  tributary 
populations  in  the  Wenatchee,  Methow, 
and  Naches  River  basins  were 
considered  to  be  at  low  risk  of 
extinction  (WDW  1992).  One  tributary 
of  the  Methow  River  was  considered  to 
be  at  no  immediate  risk  (WDW  1992). 
The  remaining  four  bull  trout 
populations  in  the  upper  Columbia 
River  (Naches  and  Upper  Yakima  rivers) 
had  an  unknown  status  and  were  not 
classified. 

Bull  trout  populations  in  the  Entiat, 
Upper  Yakima,  Wenatchee,  Methow  and 
Naches  occur  in  isolated  segments  and 
appear  to  be  sparse  in  abundance 
(Brown  1992,  WDW  1992).  However, 
certain  populations  including  the 
Chiwawa  River  and  Rimrock  Lake 
appear  to  be  stable.  In  Rimrock  Lake  and 
Indian  Creek  (spawning  tributary)  redd 
counts  increased  from  29  in  1986,  to  140 
in  1993  (Yakima  Coimty  Bull  Trout 
Status  1994;  E.  Anderson,  WDW,  in  litt. 
1994).  The  Chiwawa  River  is  recognized 
as  having  one  of  the  stronger 
populations  in  the  mid-Columbia  River 
(Brown  1992).  While  long-term  trend 
dat«  on  the  Chiwawa  River  and 
tributaries  were  not  available  during 
1991,  348  bull  trout  redds  were  coimted 
in  this  system. 

Snake  River  and  Tributaries 

Historically,  bull  trout  were  likely 
widely  dispersed  throughout  the  Snake 
River  drainage,  limited  only  by  natural 
passage  and  thermal  barriers  (Esch  and 
Hallock,  citing  others).  Current 
distribution  is  primarily  relegated  to 
tributaries  to  the  mainstem  Snake  River 
upstream  to  and  including  the  Boise 
River  (Esch  and  Hallock,  citing  others). 
Major  tributaries  of  the  Snake  River  in 
Oregon  currently  supporting  bull  trout 
populations  include  the  Tucarmon, 
Grande  Ronde,  Imnaha,  and  the 
Malheur.  In  Idaho,  bull  trout  can  be 
found  in  the  Clearwater,  Salmon,  Weiser 
and  Boise  river  drainages. 

Ratliff  and  Howell  (1992)  compiled  a 
status  assessment  of  Oregon  bull  trout 
populadons.  Status  was  determined 
subjectively  based  on  relative 
abundance,  suppressing  factors,  and 
recovery  potential  of  identified 
populations.  In  the  29  Oregon 


tributaries  of  the  Snake  River  where  bull 
trout  are  found.  7  percent  are 
considered  to  be  at  high  risk  of 
extinction,  while  14  percent  are  thought 
to  be  at  low  risk  (Ratliff  and  Howell 
1992).  The  majority  of  bull  trout 
populations  are  either  at  moderate  risk 
(38  percent)  or  are  of  special  concern 
(34  percent).  Seven  percent  of  the 
examined  populations  are  considered  to 
be  extinct.  Of  the  29  populations,  62 
percent  are  classified  as  remnant,  while 
76  percent  of  the  populations  have  a 
current  status  of  unknown.  Based  on 
limited  information,  a  few  tributaries, 
including  portions  of  the  Grande  Ronde, 
Minam  River,  and  the  North  Pork  of  the 
Malheur,  appear  to  have  viable  bull 
trout  populations  (RaUiff  and  Howell 
1992,  Bowers  et  al.  1993).  Of  the  10 
identified  Snake  River  bull  trout 
populations  occurring  in  Washington, 
the  status  of  40  percent  are  declining,  30 
percent  stable,  and  30  percent  unknown 
(WDW  1992). 

The  quality  and  quantity  of  bull  trout 
information  for  Snake  River  tributaries 
in  Idaho  is  poor.  Limited  spot  surveys 
indicate  that  bull  trout  may  be 
widespread  throughout  the  Clearwater 
and  Snake  River  drainages.  However, 
the  lack  of  identified  populations  and 
associated  trend  information 
complicates  status  evaluation.  The 
Rapid  River  is  one  of  the  largest 
remaining  bull  trout  populations  for 
which  long-term  trend  information  is 
available.  Bull  trout  counts  from  a  fish 
weir  on  this  Salmon  River  tributary 
averaged  206  fish  between  1973-91 
(Rieman  and  Mclntyre  1993). 

Analysis  by  Rieman  and  Mclntyre 
(1993)  calculated  a  probability  of  100- 
year  persistence  for  Rapid  River  bull 
trout.  Using  weir  coimts  taken  over  a 
period  of  19  years,  the  authors  assumed 
a  1:1  sex  ratio  and  one  female  per  redd 
to  approximate  the  mean  number  of 
redds  per  year  in  the  spawning 
escapement.  Based  on  this  information, 
an  extinction  threshold  of  10  redds, 
alternate  year  spawning,  and  an 
instantaneous  growth  rate  of  zero,  the 
Rapid  River  population  had  a  58  percent 
probability  of  persistence.  When  the 
actual  estimate  for  instantaneous  growth 
rate  was  used,  the  probability  for 
persistence  increased  to  74  percent. 

Population  trend  data  is  also  lacking 
for  bull  trout  in  the  Weiser,  Payette,  and 
Boise  rivers.  IDPG  (1993)  suggested  that 
bull  trout  were  widely  distributed  in  the 
Payette  and  Boise  rivers,  but  restricted 
to  only  two  tributaries  in  the  Weiser 
River.  Density  estimates  for  Sheep  and 
Anderson  creeks  of  the  Weiser  drainage 
ranged  from  2.8  to  5.2  bull  trout/100 
square  meters  in  1992  (IDPG  1993),  but 
no  earlier  data  was  reported  to  establish 
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a  trend.  Neither  historical  nor  current 
abundance  data  is  available  for  the 
Payette  or  Boise  rivers,  but  Renstrom 
(no  affiliation,  in  litt.  1993)  indicated 
that  bull  trout  are  quite  common  in  the 
upper  reaches  of  the  North  Fork  Boise 
River  and  Johnson  Creek;  they  often 
dominate  the  sport  catch  in  these 
systemlj 

Lower  Columbia  River 

The  lower  Columbia  River 
encompasses  a  large  geographic  area 
including  portions  of  Washington  and 
Oregon.  The  lower  Columbia  River 
includes  the  mainstem  Columbia  River 
and  all  tributaries  below  the  Snake 
River  confluence.  Major  tributaries 
include  the  John  Day,  Deschutes,  and 
Willamette  rivers. 

The  1994  administrative  record  on 
bull  trout  statiis  in  the  lower  Columbia 
River  is  largely  incomplete.  A 
significant  portion  of  bull  trout  status 
information  for  Washington  and  Oregon 
is  unknown  (USDA  1993,  WDW  1992). 
Where  sufficient  data  existed  to 
determine  status,  40  percent  were 
declining,  5  percent  stable,  and  15 
percent  secure.  The  status  of  the 
remaining  40  percent  of  lower  Columbia 
River  populations  in  Oregon  was 
unknown.  Of  the  six  lower  Columbia 
River  bull  trout  populations  identified 
in  Washington  all  are  considered 
remnant,  with  17  percent  classified  as 
stable,  and  83  percent  as  "status 
unknown"  (WDW  1992). 

Based  on  the  1994  administrative 
record,  bull  trout  populations  within  the 
lower  Columbia  River  have  declined 
from  historic  levels.  Remaining 
populations  are  generally  considered  to 
be  isolated  and  remnant  (Ratliff  and 
Howell  1992,  USDA  1992).  Historic  bull 
trout  populations  of  the  lower  Columbia 
River  consisted  of  adfluvial,  fluvial,  and 
resident  components.  While  each 
lifecycle  is  still  represented,  the  resident 
form  is  dominant,  followed  by  the 
fluvial,  and  adfluvial  (USDA  1992). 

Within  the  Oregon  portion  of  the 
lower  Columbia  River,  23  percent  of 
bull  trout  populations  are  considered  to 
be  at  a  high  risk  of  extinction,  while  15 
percent  are  thought  to  be  at  a  moderate 
risk,  12  percent  of  special  concern,  19 
percent  at  low  risk,  and  31  percent  are 
extinct  (Ratliff  and-Howell  1992).  In 
Washington,  using  a  different  risk 
assessment  method  (WDW  1992),  only 
the  bull  trout  population  in  Yale 
Reservoir  was  considered  at  risk 
(moderate).  The  remaining  five  bull 
trout  populations  were  not  evaluated 
with  respect  to  risk  of  extinction  due  to 
a  "status  unknown"  classification 
(WDW  1992). 


The  primary  tributaries  to  the  lower 
Columbia  River  still  containing  bull 
trout  are  the  Walla  Walla,  Umatilla, 
John  Day,  Deschutes,  Hood,  Lewis,  and 
Willamette  rivers.  With  the  exception  of 
the  Deschutes  River  basin,  remaining 
populations  are  dominated  by  small, 
isolated,  remnant  populations.  Long- 
term  population  trend  information 
contained  in  the  1994  administrative 
record  is  incomplete  or  lacking  for  the 
remaining  bull  trout  populations.  Where 
information  was  available,  the  low 
abundance,  and  fragmented  nature  of 
these  headwater  populations  is 
apparent. 

An  example  of  the  variable  and 
contradictory  information  foimd  in  the 
1994  administrative  record  is  illustrated 
by  the  John  Day  River  basin.  Based  on 
bypass  trap  information  from  1971- 
1992,  bull  trout  coiuits  on  the  Upper 
John  Day  River  have  been  as  high  as  345 
in  1973  to  as  low  as  12  in  1988  (ODFW 
1993).  While  the  1971-80  average  of  152 
was  larger  than  the  1981-92  average  of 
95,  the  mean  counts  were  not 
statistically  different  (p  <  0.05),  and  the 
1992  bull  trout  count  (232)  was  the  third 
highest  on  record.  Radiff  and  Howell 
(1992)  consider  the  Upper  John  Day 
River  to  be  at  moderate  risk  of 
extinction.  Similar  trend  information  in 
the  Middle  Fork  or  the  North  Fork  of  the 
John  Day  was  not  available.  These 
populations  are  isolated  and  occur  at 
low  numbers,  and  Ratliff  and  Howell 
(1992)  considered  Middle  Fork  to  be  at 
high  risk  and  North  Fork  of  special 
concern. 

The  quality  of  bull  trout  population 
status  information  varies  in  the 
Umatilla,  Walla  Walla,  Hood, 
Willamette,  and  Lewis  rivers. 
Populations  in  the  Umatilla,  Walla 
Walla,  and  Hood  rivers  are  considered 
at  low  risk  or  of  special  concern  (Ratliff 
and  Howell  1992,  WDW  1992).  Other 
populations  in  the  Hood  and  Willamette 
systems  are  considered  to  be  at  high  risk 
of  extinction.  Based  on  direct  counts 
and  professional  judgement  these 
populations  are  isolated  via 
impoimdments  or  habitat  degradation 
and  are  at  low  levels.  Ratliff  and  Howell 
(1992)  considered  these  populations  to 
be  at  moderate  to  high  risk  of  extinction. 

The  strongest  remaining  population  of 
bull  trout  in  the  lower  Columbia  River 
is  the  adfluvial  population  located  in 
the  Deschutes  River  basin.  Lake  Billy 
Chinook  and  the  Metolius  River  still 
support  a  viable  population  bull  trout  as 
documented  by  increasing  redd  counts 
from  1986-93  (Ratliff  1994).  This 
population  has  benefitted  from 
restrictions  in  harvest  regulations  and  is 
considered  at  low  risk  of  extinction 
(Ratliff  and  Howell  1992).  Shitike  Creek 


below  lake  Billy  Chinook  still  supports 
a  relatively  good  population  of  fluvial 
bull  trout,  which  RaUiff  and  Howell 
(1992)  considered  to  be  at  low  risk  of 
extinction.  The  remaining  bull  trout 
populations  in  the  Deschutes  system  are 
not  doing  as  well.  Bull  trout  populations 
in  the  upper  Deschutes  are  either  extinct 
or  considered  to  be  at  high  risk  of 
extinction  in  the  future  (Ratliff  and 
Howell  1992). 

Summary  of  Columbia  River  Population 
Segment 

Based  on  the  1994  administrative 
recofd,  bull  trout  populations  within  the 
upper  Columbia  River  have  declined 
from  historic  levels  (Thomas  1992  and 
USDA  1993).  Overall,  remaining 
populations  are  generally  considered  to 
be  isolated  and  remnant  (Rieman  and 
Mclntyre  1993.  Thomas  1992,  USDA 
1993).  Fluvial  bull  trout  populations  in 
the  upper  Columbia  River  portion  of  the 
distinct  population  segment  appear  to 
be  nearly  extirpated.  Resident 
populations  existing  in  headwater 
tributary  reaches  are  isolated  and 
generally  low  in  abundance  (Thomas 
1992).  Based  on  information  in  the  1994 
record,  bull  trout  in  Flathead  Lake  and 
Lake  Fend  Oreille  appear  to  be 
declining.  The  adfluvial  population  in 
Swan  Lake  appears  to  be  increasing  and 
represents  the  healthiest  remaining 
population. 

The  1994  administrative  record  on 
bull  trout  populations  within  the  Snake 
River  and  tributaries  is  largely 
incomplete.  However,  with  the  lack  of 
passage  barriers,  historic  distribution 
throughout  the  system  was  probable. 
Overall,  the  lack  of  specific  trend 
information  for  the  Snake  River  made 
the  analysis  of  population  status 
difficult  Certain  populations  appeared 
to  be  stable,  while  others  were  at  a 
moderate  to  high  risk  of  extinction 
(Ratliff  and  Howell  1992). 

Historic  distribution  of  bull  trout 
within  the  lower  Columbia  River  cannot 
be  verified,  but  adfluvial,  fluvial,  and 
resident  forms  were  likely  widely 
distributed  throughout  the  area  (Radiff 
and  Howell  1992).  Ciurent  distribution 
is  fragmented  with  dispersed  remnant 
populations  of  resident  and  fluvial  bull 
trout  inhabiting  tributaries  (Ratiiff  and 
Howell  1992,  USDS  1993,  WDW  1992). 
Certain  populations  appeared  to  be 
stable,  while  others  were  at  high  risk  of 
extinction  (Ratliff  and  Howell  1992, 
WDW  1992). 

The  general  trend  of  bull  trout 
populations  in  the  Columbia  River 
population  segment  where  status  is 
known  is  declining.  An  examination  of 
386  bull  trout  populations  in  the 
Columbia  River  population  segment 
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indicated  that  33  percent  are  declining, 
15  percent  stable,  3  percent  secure,  and 
2  percent  increasing  (Ratliff  and  Howell 
1992,  USDA  1993.  and  WDW  1992).  The 
population  status  of  the  remaining  47 
percent  is  unknown.  Of  the  386  bull 
trout  populations.  44  percent  are 
considered  remnant,  30  percent  not 
remnant,  and  26  percent  unknown 
(Ratliff  and  Howell  1992.  USDA  1993. 
WDW  1992). 

Previous  Federal  Action 

On  September  18, 1985.  the  Service 
published  an  animal  notice  of  review  in 
the  Federal  Register  (50  FR  37958)  • 
designating  the  bull  trout  a  category  2 
candidate  for  listing  in  the  coterminous 
United  States.  Category  2  taxa  were 
those  for  which  conclusive  data  on 
biological  vulnerability  and  threats  were 
not  currently  available  to  support 
proposed  rules.  The  Service  published 
updated  notices  of  review  for  animals 
on  January  6, 1989  (54  FR  554).  and 
November  21. 1991  (56  FR  58804). 
reconfirming  the  bull  trout  category  2 
status.  The  Service  elevated  bull  trout  in 
the  coterminous  United  States  to 
category  1  for  Federal  listing  on 
November  15,  1994  (59  FR  58982). 
Category  1  taxa  were  those  for  which  the 
Service  had  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Upon  publication  of 
the  February  28.  1996,  notice  of  review 
(61  FR  7596).  the  Service  ceased  using 
category  designations  and  included  the 
bull  trout  as  a  candidate  species. 
Candidate  species  are  those  for  which 
the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
the  species  as  threatened  or  endangered. 

On  October  30. 1992,  the  Service 
received  a  petition  to  list  the  bull  trout 
as  an  endangered  species  throughout  its 
range  from  the  following  conservation 
organizations  in  Montana:  Alliance  for 
the  Wild  Rockies,  Inc.,  Friends  of  the 
Wild  Swan,  and  Swan  View  Coalition 
(petitioners).  The  petitioners  also 
requested  an  emergency  listing  and 
concurrent  critical  habitat  designation 
for  bull  trout  populations  in  select 
aquatic  ecosystems  where  the  biological 
information  indicates  that  the  species  is 
in  imminent  threat  of  extinction.  A  90- 
day  finding,  published  on  May  17,  1993 
(58  FR  28849).  determined  that  the 
petitioners  had  provided  substantial 
information  indicating  that  listing  of  the 
species  may  be  warranted.  The  Service 
initiated  a  rangewide  status  review  of 
the  species  concurrent  with  publication 
of  the  90-day  findinc. 

On  June  6.  1994,  the  Service 
concluded  in  the  original  12-month 


finding  that  listing  of  bull  trout 
throughout  its  range  was  not  warranted 
due  to  unavailable  or  insufficient  data 
regarding  threats  to,  and  status  and 
population  trends  of,  the  species  within 
Canada  and  Alaska.  However,  the 
Service  determined  that  sufficient 
information  on  the  biological 
vulnerability  and  threats  to  the  species 
was  available  to  support  a  warranted 
Ending  to  list  bull  trout  within  the 
coterminous  United  States.  Because  the 
Service  concluded  that  the  threats  were 
imminent  and  moderate  to  this 
population  segment,  the  Service  gave 
the  bull  trout  within  the  coterminous 
United  States  a  listing  priority  number 
of  9.  As  a  result,  the  Service  found  that 
listing  a  distinct  vertebrate  population 
segment  of  bull  trout  residing  in  the 
coterminous  United  States  was 
warranted,  but  precluded  due  to  higher 
priority  listing  actions. 

On  November  1,  1994,  Friends  of  the 
Wild  Swan,  Inc.  and  Alliance  for  the 
Wild  Rockies.  Inc.  (plaintiiTs)  filed  suit 
in  the  Federal  District  Court  of  Oregon 
arguing  that  the  warranted  but 
precluded  finding  was  arbitrary  and 
capricious.  After  the  Service  issued  a 
"recycled"  12-month  finding  for  the 
coterminous  population  of  bull  trout  on 
June  12. 1995.  the  district  court  issued 
an  order  declaring  the  plaintiffs' 
challenge  to  the  original  ^ding  moot. 
The  plaintiffs  declined  to  amend  their 
complaint  and  appealed  to  the  Ninth 
Circuit  Court  of  Appeals,  which  found 
that  the  plaintiffs'  challenge  fell  "within 
the  exception  to  the  mootness  doctrine 
for  claims  that  are  capable  of  repetition 
yet  evading  review."  On  April  2,  1996. 
the  circuit  court  remanded  the  case  back 
to  the  district  court.  On  November  13, 
1996,  the  district  court  (Court)  issued  an 
order  and  opinion  remanding  the 
original  finding  to  the  Service  for 
furdier  consideration.  Included  in  the 
instructions  from  the  Court  were 
requirements  that  the  Service  limit  its 
review  to  the  1994  administrative 
record,  and  incorporate  any  emergency 
listings  or  high  magnitude  threat 
determinations  into  current  listing 
priorities.  In  addition,  reliance  on  other 
Federal  agency  plans  and  acdons  was 
precluded.  The  reconsidered  12-month 
finding  was  delivered  to  the  Court  on 
March  13,  1997.  This  finding 
determined  that  the  Klamath  River  and 
Columbia  River  population  segments 
warranted  listing  based  on  the  1994 
administrative  record. 

On  March  24.  1997,  the  plaintiffs  fded 
a  motion  for  mandatory  injunction  to 
compel  the  Service  to  issue  a  proposed 
rule  to  list  the  Klamath  and  Columbia 
bull  trout  populations  within  30  days 
based  solely  on  the  1994  administrative 


record.  In  response  to  this  motion,  the 
Service  "concluded  that  the  law  of  this 
case  requires  the  publication  of  a 
proposed  rule"  to  list  the  two  warranted 
populations.  On  April  4,  1997,  the 
Service  requested  60  days  to  prepare 
and  review  the  proposed  rule.  In  a 
stipulation  between  the  Service  and 
plaintiffs  filed  with  the  Court  on  April 
11. 1997,  the  Service  agreed  to  issue  a 
proposed  rule  in  60  days  to  list  the 
Klamath  River  population  of  bull  trout 
as  endangered  and  the  Columbia  River 
population  of  bull  trout  as  threatened 
based  solely  on  the  1994  record.  As  a 
result,  the  Service  did  not  consider  any 
information  received  since  the  close  of 
the  1994  record  in  the  development  of 
this  proposal. 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  6. 1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1).  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings,  and  third  priority  (Tier  3)  to 
new  proposals  to  add  species  to  the  list 
of  threatened  and  endangered  plants 
and  animals.  This  proposed  rule 
constitutes  a  Tier  3  action. 

Summary  of  Factors  Affecting  These 
Species 

Procedures  found  in  section  4  of  the 
Endangered  Species  Act  (16  U.S.C. 
1533)  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  Act  set 
forth  the  procedures  for  adding  species 
to  the  Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Klamath  River 
population  segment  and  Columbia  River 
population  segment  of  bull  trout 
(Salvelinus  confluentus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
According  to  the  1994  administrative 
record,  many  instream  habitat  features 
have  been  significantiy  impaired  as  a 
result  of  land  management  activities, 
including  forest  management  and  road 
building,  hydropower  and  irrigation 
diversions,  mining,  and  grazing 
(Chamberlain  et  al.  1991,  Craig  and 
Wissmar  1993,  Frissell  1993,  Fumiss  et 
al.  1991,  Isaacson  1994,  Meehan  1991, 
Nehlsen  et  al.  1991.  Salo  and  Cundy 
1987.  Sedell  and  Everest  1991).  Based 
on  a  survey  of  biologists,  only  18 
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percent  of  all  bull  trout  populations  and 
stream  segments  rangewide  are  not 
threatened  by  degraded  habitat 
conditions  (USDA  1993).  Adverse 
impacts  to  bull  trout  habitat  and 
populations  due  to  land  management 
practices  have  been  documented 
throughout  the  species'  range  in  the 
conterminous  United  States  (Brown 

1992,  Fraley  and  Shepard  1989.  Goetz 
1989,  Howell  and  Buchanan  1992. 
Isaacson  1994,  Meehan  and  Bjom  1991, 
Platts  et  al.  1993,  Pratt  1992,  Pratt  and 
Huston  1994,  Rieman  and  Mclntyre 

1993,  Shepard  et  al.  1984a,  1984b, 
Thomas  1992,  USDA  1993,  Weaver  and 
Fraley  1991,  WDW  1992).  While  some 
bull  trout  persist  in  "managed" 
drainages  (Hicks,  Plum  Creek  Timber 
Company,  in  litt..  1993),  it  is  likely  that 
these  populations  are  at  risk  of 
extinction  (Rieman  and  Mclntyre  1993). 

Forest  management  has  degraded  bull 
trout  habitat  thixtughout  the  species' 
range.  Logging  and  road  building 
activities  threaten  bull  trout  populations 
within  and  downstream  of  managed 
areas  through  increased  sediment 
production  and  delivery  to  streams, 
reduced  streamside  canopy  closure, 
increased  stream  temperatures,  and 
reduced  woody  debris  recruitment 
(Chamberlain  et  al.  1991,  Fumiss  et  al. 

1991,  Weaver  and  Fraley  1991,  Thomas 

1992,  Isaacson  1994).  Thousands  of 
miles  of  logging  roads  and  vast  acreage 
of  recently  logged  watersheds  will 
continue  to  impact  hydrologic  functions 
and  habitat  quality  throughout  the 
species'  range  for  at  least  several 
decades  (Isaacson  1994). 

While  forest  management  activity  is 
cited  as  a  contributor  to  bull  trout 
population  decline,  the  precise  impact 
of  a  specific  activity  or  acciunulation  of 
activities  on  the  abundance,  resilience 
or  long-term  persistence  of  a  population 
is  unknowrn  (USDA  1993).  Haugen 
(1991)  estimated  that  salmonid  habitat 
had  been  reduced  in  the  Columbia  Basin 
by  about  24  percent  in  the  past  century 
as  a  result  of  these  land  management 
practices.  On  National  Forests,  most 
habitat  alterations  occurred  diuing  the 
period  1940-1970  when  forest 
management  focused  on  commodity 
resources. 

Dam  and  reservoir  construction  and 
operation  have  significantly  altered 
major  portions  of  the  riverine  habitats  of 
bull  trout  throughout  the  Columbia 
River  Basin.  Numerous  dams  without 
adequate  fish  passage  have  created 
barriers  to  fluvial  and  adfluvial  bull 
trout,  precluding  access  to  former 
spawning,  rearing,  and  migration 
habitats  (Craig  and  Wissmar  1993,  WDW 
1992b.  ODFW  1993).  Altered 
bydrographs  and  water  quality 


conditions  may  also  degrade  bull  trout 
forage  bases  (Marotz  1993).  Many 
migratory  bull  trout  populations 
associated  with  mainstem  river  systems 
have  been  extirpated  due  to  the 
construction  of  dams,  particularly  in  the 
Columbia  Basin  (Brown  1992,  Goetz 
1991,  WDW  1992a,  ODFW  1993).  The 
completion  of  McCloud  Dam  in  1965 
has  been  cited  as  the  primary  cause  of 
bull  trout  extirpation  from  California 
(Rode  1990). 

Connectivity  within  and  between 
watersheds  is  essential  for  maintaining 
aquatic  ecosystem  functions  and  healthy 
bull  trout  populations  (Rieman  and 
Mclntyre  1993).  Numerous 
hydroelectric  and  water  storage  dams 
currently  isolate  a  large  number  of  bull 
trout  populations  rangewide.  The 
construction  of  hydropower  dams  on 
major  river  tributaries  has  isolated 
upper  basin  populations,  and 
eliminated  the  downstream  fluvial  or 
adfluvial  life  history  forms  dependent 
on  upstream  spawrning  habitat. 
Irrigation  and  hydroelectric  dams,  large 
and  small,  have  blocked  bull  trout 
migration  in  almost  all  drainages  in  the 
Pacific  Northwest  and  converted 
riverine  habitats  into  reservoir  habitats 
(Platts  et  al.  1993).  In  many  instances, 
natiu-al  recolonization  of  historically 
occupied  bull  trout  sites  has  become 
impossible.  But,  movement  of 
introduced  species  or  undesirable 
species  may  also  be  controlled  by  a 
dam,  thus,  enabling  bull  trout  to  utilize 
historic  habitats  without  competition 
from  non-indigenous  species. 

Impacts  associated  with  agriculture, 
including  irrigation  and  water  storage 
activities,  have  adversely  impacted  bull 
trout  habitat.  Agricultural  activities 
reduce  stre^hiside  cover,  increase 
sedimentation,  and  introduce  point  and 
non-point  source  pollution.  Unscreened 
irrigation  diversions  likely  trap  juvenile 
bull  trout  migrating  downstream  (Ratliff 
and  Howell  1992). 

Grazing  impacts  to  salmonid  habitat 
have  been  described  by  many  authors 
(Platts  1991,  Elmore  and  Beschta  1987, 
Meehan  and  Platts  1978).  Improper 
livestock  grazing  negatively  affects  bull 
trout  by  reducing  riparian  vegetation, 
changing  stream  morphology  and 
increasing  soil  erosion.  These 
alterations  degrade  thermal  and 
structural  habitat  conditions  and  water 
quality  for  bull  trout,  and  compound  the 
negative  impacts  of  human  activities. 

Mining  has  adversely  affected  bull 
trout  and  their  habitats  in  Idaho, 
Montana,  Oregon,  and  Washington 
(Coeur  d'Alene  Tribe  of  Idaho  et  al. 
1991,  Johnson  and  Schmidt  1988, 
Martin  and  Platts  1981.  Platts  et  al. 
1993.  USDA  1992,  USDA  1993,  WDW 


1992b).  Mining  can  degrade  aquatic 
systems  by  producing  sediment  and 
toxic  heavy  metals,  altering  water 
acidity  levels,  and  changing  stream 
channels  and  flow  (Esch  and  Hallock. 
citing  others). 

Klamath  River  Population  Segment 

The  migratory  life  history  forms 
(fluvial  and  adfluvial)  of  bull  trout  in 
the  Klamath  Basin  have  been  lost 
because  the  habitat  and  migratory 
corridors  that  once  supported  these  fish 
have  been  degraded  to  an  unsuitable 
condition.  This  degradation  appears  to 
have  been  caused  primarily  by  the  loss 
of  riparian  vegetation  and  water 
withdrawals,  but  channelization  of  Sun 
Creek  and  a  few  other  streams  near 
Crater  Lake  has  also  been  blamed  for  the 
loss  of  migratory  fish.  Land  ownership 
and  agricultural  practices  in  the  basin 
suggest  that  the  loss  of  riparian 
vegetation  is  due  to  livestock  grazing, 
timber  harvest,  and  road  construction. 
Ziller  (in  litt.  1992)  noted  that  the 
removal  of  the  riparian  canopy 
increased  stream  temperatuires.  Water 
withdrawals  at  irrigation  diversions  are 
common  in  the  basin,  and  occur  on 
most  streams  where  bull  trout  reside 
(OCAFS  1993).  Because  these  diversions 
are  unscreened  and  unregulated  in 
regard  to  minimum  flow  and/or 
maximum  withdrawal,  direct  loss  offish 
has  been  suggested  and  downstream 
areas  have  become  entirely  dewatered  or 
unsuitable  for  bull  trout  due  to  low 
water  flows  and  associated  increasing 
temperatures  (OCAFS  1993).  These 
factors  have  rendered  much  of  the  basin 
unsuitable  habitat  for  bull  trout,  and 
have  isolated  small  resident  populations 
in  extreme  headwater  areas  where 
suitable  habitat  still  exists  (Ziller  1992, 
Ratliff  and  Howell  1992).  Irrigation, 
livestock  grazing,  timber  harvest,  and 
road  construction  is  expected  to 
continue  in  the  basin  along  with  the 
associated  impacts  to  aquatic  habitat. 
Based  on  the  1994  record,  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  bull  trout  habitat  or  range 
threatens  the  Klamath  River  distinct 
population  segment  of  bull  trout. 

Columbia  River  Population  Segment 

Bull  trout  populations  in  the 
Columbia  River  population  segment  face 
a  number  of  threats  from  habitat 
degradation  and  passage  problems. 
Isaacson  (1994)  documented  extensive 
habitat  degradation  of  watersheds  in 
Idaho  and  Montana.  Suitable  bull  trout 
habitat  on  National  Forest  lands  west  of 
the  Continental  Divide  have  been 
impacted  by  land  management  practices 
including  logging,  road  building,  and 
grazing.  Based  on  a  survey  of  National 
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Forests  reported  by  Isaacson  (1994),  a 
significant  portion  of  watersheds  on  the 
Clearwater  (71  percent),  Nez  Perce  (67 
percent),  Kootenai  (42  percent),  Lolo  (65 
percent),  Bitterroot  (66  percent), 
Flathead  (44  percent),  and  Idaho 
Panhandle  National  Forests  (64  percent) 
have  been  moderately  to  severely 
degraded.  Moreover,  a  large  number  of 
National  Forests  in  Idaho  and  Montana 
do  not  meet  existing  Forest  Plan 
standards  for  woody  debris,  pool/riffle 
ratios  and  other  stream  habitat 
parameters  correlated  with  bull  trout 
persistence  (Isaacson  1994).  Only  31 
percent  of  streams  in  the  Lake  Pend 
Oreille  basin  meet  Forest  Plan  standards 
for  stream  habitat  attributes,  and  most  of 
these  streams  (52  percent)  are  in  the 
most  degraded  category.  Such  land 
management  practices  have  deleterious 
effects  on  bull  trout  populations.  In  the 
Flathead  River  drainage,  decreased 
survival  of  early  life  history  stages  was 
associated  with  increases  in  deposition 
of  fine  sediments  in  spawning  gravel 
(Shepard  1984a,  Weaver  and  Fraley 
1991). 

High  water  temperature  is  considered 
to  be  a  factor  limiting  bull  trout  in 
certain  Washington  systems  (Craig  and 
Wissmer  1993).  The  negadve  impacts  of 
grazing  appear  to  be  major  factors  in 
habitat  degradation  in  Oregon  and  Idaho 
(USDA  1993).  Grazing  is  identified  as  a 
major  cause  of  habitat  degradation  in  15 
of  34  streams/stream  reaches  supporting 
bull  trout  populations  in  the  Clearwater 
River  basin  (USFS,  in  litt.,  1993).  In 
Washington,  for  instance,  agriculture 
was  identified  as  being  one  of  the 
greatest  sources  of  non-point  source 
pollution  to  rivers  and  streams 
(Edwards  et  al.  1992  in  USDA  1994). 
Water  quality  in  the  Yakima  River 
system  has  biaen  degraded  due  to 
agricultural  activities  (WDE  1992). 

Based  on  re-surveys  of  five  rivers  in 
the  Lower  Columbia,  Sedell  and  Everest 
(1991)  documented  a  loss  of  large  pools 
during  the  past  50  years  due  to  grazing, 
road  construction,  dredge  mining, 
agricultural  practices,  and  forest 
management.  On  the  Middle  Fork 
Salmon  River  in  Idaho,  large  pool 
density  has  decreased  52  percent  in 
some  tributaries.  On  the  Grande  Ronde, 
Willamette,  and  Lewis  and  Clark  rivers 
in  Oregon  the  concentration  of  large 
pools  has  decreased  by  67,  41,  and  60 
percent,  respectively.  Only  tributaries  in 
the  Yakima  River  basin  in  Washington 
exhibited  an  increase  (27  percent)  in 
pool  density. 

Habitat  degradation  as  the  result  of 
mining  related  activities  in  Montana  has 
resulted  in  the  extinction  of  some 
populations  and  the  reduction  of  others 
(Thomas  1992).  The  upper  Clark  Fork 


above  Milltown  Dam  in  Montana  has 
been  contaminated  by  high  levels  of 
arsenic,  cadmium,  copper,  lead,  and 
zinc  from  large-scale  copper  mining  and 
mineral  processing.  As  a  result,  four 
Superfund  sites  have  been  designated  in 
this  area,  and  tests  indicate  that 
contamination  has  caused  substantial 
reductions  in  the  number,  growth,  and 
diversity  of  trout  (RCG/Hagler,  Bailly, 
Inc.  1993).  Bull  trout  have  likely  been 
among  the  fish  impacted,  as  only  a  few 
scattered  headwater  populations  of  bull 
trout  currently  exist.  Entire  drainages 
within  the  Clearwater  and  Salmon  River 
basins  have  been  severely  degraded  by 
past  gold  dredge  mining  practices  (Esch 
and  Hallock,  no  date).  Mining  continues 
in  two  streams  with  bull  trout  in  the 
North  Fork  Clearwater  River  (C. 
Huntington,  Clearwater  Biostudies,  pars, 
comm.  1993). 

Irrigation  practices  restrict  bull  trout 
migrations  and  isolate  populations  from 
historical  mainstem  habitats  in  the 
Snake,  Yakima,  Walla  Walla.  Powder, 
Malheur,  Grande  Ronde,  Umatilla,  John 
Day,  Clark  Fork,  and  Bitterroot  rivers 
(ODFW  1993.  Thomas  1992,  WDW 
1992b).  Dorratcaque  (1986)  documented 
chronic  flow  and  passage  problems  on 
the  Lemhi  River  of  Idaho,  where  a 
complete  lack  of  flow  has  occurred 
during  the  migration  period.  Over  80 
percent  of  the  annual  stream  flow  in  the 
Yakima  subbasin  is  diverted  for 
irrigation  purposes  and  return  flows 
account  for  90  percent  of  the  lower-river 
flow  during  the  irrigation  season  (WDE 
1992).  Bull  trout  in  this  subbasin  are 
now  isolated  in  upper  tributaries  and 
are  at  high  risk  of  extinction  (WDW 
1992b). 

In  addition  to  the  negative  effects 
associated  with  improper  lafld 
management  practices,  habitat 
fragmentation  due  to  hydroelectric 
impoundments  have  significantly 
impacted  bull  trout  populations. 
Niunerous  impoundments  throughout 
the  Columbia  Basin  have  isolated 
populations  and  altered  mainstem 
habitat.  Hydroelectric  facilities  such  as 
Albeni  Falls  (1952),  Noxon  Rapids 
(1958).  Cabinet  Gorge  (1951),  and 
Milltown  (1906)  in  the  Clark  Fork/Pend 
Oreille  system  have  eliminated  or 
reduced  adfluvial  and  fluvial 
populations  (Paragamian  and  Ellis  1993, 
Pratt  and  Houston  1993,  and  Thomas 
1992).  Similar  consequences  have 
occurred  on  the  Flathead  River  where 
Kerr.  Big  Fork,  and  Hungry  Horse  Dams 
curtail  population  interchange  (Fraley  et 
al.  1989).  Bull  trout  populations  in 
Montana  and  northern  Idaho  are 
functionally  isolated  from  lower 
Columbia  River  populations  by  a 
number  of  mainstem  River 


impoundments  including  Chief  Joseph 
and  Grand  Coulee  Dams.  The  mainstem 
Columbia  and  Snake  rivers  are 
fragmented  by  1 1  hydroelectric 
facilides.  In  addition,  smaller 
impoundments  are  numerous 
throughout  the  system  and  have  isolated 
bull  trout  populations  in  Montana, 
Idaho,  Washington,  and  Oregon  (USDA 
1993).  New  hydropower  development 
continues  to  occur,  primarily  for  small 
hydropower  facilities.  For  example,  the 
Horseshoe  Bend  Project  on  the  Payette 
River  in  Idaho,  would  involve  a 
diversion  dam  and  powerhouse  that 
could  cause  bull  trout  migration 
problems  and  habitat  losses  from 
dewatering.  Other  examples  of 
segregation  due  to  hydropower  include 
three  dams  along  the  Lewis  River  in 
southwest  Washington,  all  built  without 
passage  facilities. 

Although  bull  trout  are  widely 
distributed  throughout  the  Columbia 
River  population  segment,  individual 
populations  are  highly  fragmented,  and 
most  populations  are  isolated  and 
remnant.  Of  those  populations  where 
status  is  known  and  population  data 
exist,  the  general  trend  in  this  distinct 
population  segment  is  declining.  A  few 
populations,  however,  are  considered 
stable  or  increasing,  and  are  represented 
in  parts  of  the  Swan,  Deschutes,  Grande 
Ronde,  Tucarmon,  and  Malheur  River 
basins.  Documented  habitat  losses  from 
timber  harvest,  grazing,  mining,  and 
hydropower  are  widespread  and 
expected  to  continue  throughout  the 
distinct  population  segment.  Based  on 
the  1994  record,  the  present  or 
threatened  destruction,  modification,  or 
ciulailment  of  bull  trout  habitat  or  range 
threatens  the  Columbia  River  distinct 
papulation  segment  of  bull  trout. 

6.  Overutilization  fqr  commercial, 
recreational,  scientific,  or  educational 
purposes.  According  to  the  1994 
administrative  record,  bull  trout 
historically  have  been  targeted  by 
anglers  and  government  agencies  who 
viewed  the  species  as  undesirable 
because  of  its  piscivorous  habits  (Bond 
1992).  As  recently  as  1990,  programs 
were  conducted  to  remove  bull  trout 
through  outright  killing  of  fish, 
bounties,  and  poisoning  of  waterways 
(Simpson  and  Wallace  1978,  Ratliff  and 
Howell  1992.  ODFW  1993.  Newton  and 
Pribyl  1994). 

Many  bull  trout  populations  were 
intensely  harvested  prior  to  the 
implementation  of  restrictive  angling 
regulations  (Brown  1992,  ODFW  1993, 
WDW  1992b).  Overharvest  (both  legal 
and  illegal)  can  seriously  threaten 
populations  already  reduced  by  factors 
such  as  competition,  degraded  habitat, 
and  isolation  (Fraley  et  al.  1989,  Brown 
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1992a,  Craig  and  Wissmar  1993).  Forty- 
two  percent  of  all  populations  across  the 
range  were  considered  suppressed  due 
to  accessibility  and  overharvest  (USDA 
1993). 

In  recognition  of  the  decline  of  bull 
trout  populations  rangewide,  harvest 
regulations  have  become  significantly 
restrictive  in  recent  years.  While  certain 
introduced  fish,  such  as  small  rainbow 
trout,  may  provide  supplemental  forage 
for  large  adult  bull  trout  (Faler  1991, 
Pratt  1992,  ODFW  1993),  introductions 
have  been  shown  to  increase  the  risk  of 
incidental  and  illegal  harvest  (Rode 
1990,  Bond  1992,  WDW  1992b). 
Unfortunately,  illegal  poaching  of  bull 
trout  continues  and  especially  threatens 
small  populations  (WDW  1992b;  Pratt 
and  Huston  1993;  USDA  1993;  Goetz, 
pars.  comm.  1994,  Perkinson,  Kootenai 
National  Forest,  in  litt..  1994). 

Electrofishing-induced  injury  may 
pose  a  new  threat  to  bull  trout  because 
of  the  dramatic  rise  in  bull  trout 
inventories  using  electrofishing 
techniques  (Horton,  pers.  comm.  1993). 
If  electrofishing  is  not  conducted 
properly,  bull  trout  may  suffer  mortality 
or  injury  (Fredenberg  1992;  McMichael 
1993;  Sharber  and  Carothers  1988; 
Fredenberg,  Fish  and  Wildlife  Service, 
pers.  conun.  1993). 

Klamath  River  Population  Segment 

Though  recreational  harvest  of  adult 
bull  trout  likely  contributed  to  the 
historical  decline  of  the  species,  harvest 
has  been  curtailed  since  a  regulatory 
ban  was  imposed  in  1992.  Because 
angling  for  other  trout  species 
continues,  OCAFS  (1993)  suggested  that 
incidental  mortality  may  occur  on  bull 
trout  in  spite  of  their  no-harvest 
regulation.  This  claim  is  speculative, 
however,  and  it  is  not  supported  in  the 
1994  record.  As  a  result,  the 
overutilization  of  bull  trout  for 
commercial,  recreational,  scientific,  or 
educational  purposes  does  not  threaten 
the  Klamath  Basin  population  segment 
based  on  the  1994  record. 

Columbia  River  Population  Segment 

Historic  harvest  in  the  range  of  the 
Columbia  River  population  segment 
likely  contributed  to  the  observed 
decline  of  bull  trout.  In  the  past,  harvest 
included  legal  recreational  angling, 
poaching,  and  directed  eradication 
programs  (Thomas  1992).  Statewide 
angling  regulations  have  recently 
become  more  restrictive  in  an  attempt  to 
protect  bull  trout  throughout  Montana, 
Idaho,  Oregon  and  Washington.  Oregon, 
Idaho,  and  Montana  have  adopted  much 
more  restrictive  statewide  angling 
regulations  for  harvest  fisheries 
associated  with  Lake  Billy  Chinook, 


Lake  Pend  Oreille,  and  Flathead  Lake. 
Those  areas  of  Oregon  where  bull  trout 
are  in  the  most  precarious  situations 
(including  the  Willamette,  Hood, 
Malheur,  Powder,  and  Pine  rivers)  are 
now  closed  to  fishing  (Ratliff  and 
Howell  1992).  In  an  effort  to  protect  bull 
trout  from  recreational  harvest,  the 
Washington  Department  of  Fish  and 
Wildlife  has  prohibited  take  of  bull  trout 
in  eastern  Washington  and  in  the  lower 
Columbia  River  (Brown  1992).  While 
undocumented,  poaching  may  still  be  a 
problem  in  certain  areas  of  the 
Columbia  River  population  segment, 
especially  for  lai^ge  adfluvial  and  fluvial 
adults.  However,  because  angling 
restrictions  are  in  place  and  legal 
harvest  is  limited  to  only  a  few  large 
populations,  the  overutilization  of  bull 
trout  for  commercial,  recreational, 
scientific,  or  educational  purposes  in 
the  Columbia  River  population  segment 
is  not  substantiated  in  the  1994  record. 
C.  Disease  and  predation.  Disease  is 
not  believed  to  be  a  critical  factor  in  the 
long-term  health  and  survival  of  bull 
trout  populations.  Predation  on  juvenile 
bull  trout  by  non-native  fish  species, 
such  as  lake,  brown,  and  brook  trout,  is 
a  recent  and  potentially  serious  threat  to 
some  populations  (Pratt  and  Huston 
1993,  Rieman  and  Mclntyre  1993). 

Klamath  River  Population  Segment 

Exotic  fish  species  have  been 
introduced  into  Klamath  Basin  streams, 
and  either  brown  or  brook  trout  reside 
in  conjunction  with  bull  trout  in  all  but 
one  of  the  seven  remaining  populations 
(Ziller  1992,  Ratliff  and  Howell  1992). 
The  most  significant  threat  by 
introduced  species  to  bull  trout  is 
hybridization  (see  section  E.  Other 
natural  or  manmade  factors  affecting  its 
continued  existence).  Although  the 
potentitd  for  predation  prevails,  no 
evidence  in  the  1994  record  suggests 
that  predation  occurs  in  this  population 
segment.  Neither  Ratiiff  and  Howell 
(1992)  or  OCAFS  (1993)  considered 
predation  to  be  a  threat  to  bull  trout  in 
the  Klamath  Basin.  Based  on  the 
administrative  1994  record,  disease  or 
predation  do  not  threaten  the  Klamath 
Basin  population  segment. 

Columbia  River  Population  Segment 

LitUe  information  exists  for  the 
Columbia  River  population  segment  that 
implicates  predation  or  disease  as  a 
significant  factor  for  bull  trout  decline. 
Introductions  of  non-native  fish  present 
the  most  serious  threat  through 
hybridization  (see  section  E.  Other 
natural  or  manmade  factors  affecting  its 
continued  existence).  However,  lake 
trout  populations  have  increased  in 
Flathead  Lake  and  resulted  in  the 


expansion  of  lake  trout  into  the  Flathead 
River  system  (Vashro  et  al.  1992),  where 
they  may  prey  on  emigrating  juvenile 
bull  trout  (Thomas  1992;  Fredenberg, 
pers.  comm.  1994).  Similarly,  bull  trout 
population  declines  in  Priest  Lake, 
Idaho,  appear  to  be  correlated  with  the 
abundance  of  lake  trout  (Mauser  1985, 
Pratt  and  Houston  1993)  and  may  be 
due  to  either  competition  or  predation. 
Nonetheless,  based  on  administrative 
1994  record,  disease  does  not  threaten 
the  Columbia  River  population  segment 
and  the  threat  posed  by  predation  is 
limited  and  not  substantiated  for  the 
entire  population  segment. 

D.  Tne  inadequacy  of  existing 
regulatory  mechanisms.  Implementation 
of  Federal  and  State  laws  designed  to 
conserve  fish  resources  or  maintain 
water  quality  has  been  inadequate  to 
prevent  past  and  ongoing  habitat 
degradation  and  population 
fi-agmentation.  Deficient  agency 
funding,  competing  implementation 
priorities  and  the  large  multi-state/ 
international  geographic  area  have 
contributed  to  this  inadequacy.  In 
addition,  conservation  measures 
provided  for  in  many  additional 
regulations  are  merely  advisory  to 
action  agencies.  Federal  laws  include 
the  Fish  and  Wildlife  Coordination  Act; 
National  Forest  Management  Act; 
Federal  Land  Policy  and  Management 
Act;  Oregon  and  California  Agt;  Clean 
Water  Act;  Rivers  and  Harbors  Act; 
Federal  Power  Act;  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act;  and  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  State 
laws  include  the  Montana  Stream 
Protection  Act,  Montana  Natural 
Streambed  and  Land  Preservation  Act. 
and  the  Washington  Forest  Practices 
Act.  In  response  to  population  declines. 
State  fisheries  agencies  throughout  the 
range  have  imposed  increasingly 
restrictive  harvest  regulations  for  bull 
trout. 

Klamath  River  Population  Segment 

Though  historic  harvest  in  the 
Klamath  River  basin  likely  contributed 
to  the  decline  of  bull  trout,  no 
information  is  provided  in  1994  record 
to  suggest  that  harvest,  or  the 
inadequacy  of  environmental  rules  and 
regulations  now  threaten  bull  trout. 
Given  that  legal  harvest  has  been 
stopped  since  1992,  the  1994  record 
does  not  document  inadequate  existing 
regulatory  mechanisms  for  the  Klamath 
River  population  segment. 

Columbia  River  Population  Segment 

Historic  harvest  in  the  Columbia  River 
Basin  likely  contributed  to  the  decline 
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of  bull  trout  (Ratliff  and  Howell  1992. 
Thomas  1992).  Harvest  included  legal 
recreational  angling,  poaching,  and 
directed  eradication  programs  (Thomas 
1992).  Idaho,  Montana,  and  Oregon  have 
since  adopted  much  more  restrictive 
harvest  regulations  for  the  stronghold 
fisheries  of  Lake  Pend  Oreille,  Flathead 
Lake,  and  Lake  Billy  Chinook.  Fishing 
seasons  are  closed  to  the  harvest  of  bull 
trout  in  virtually  all  other  waters  of  this 
distinct  population  segment  outside  of 
Canada.  However,  implementation  of 
Federal  and  State  laws  designed  to 
conserve  fish  resources  or  maintain 
water  quality  has  been  inadequate  to 
prevent  past  and  ongoing  habitat 
degradadon  and  population 
fragmentation.  Deficient  agency 
funding,  competing  implementation 
priorities  and  the  large  multi-state/ 
international  geographic  area  have 
contributed  to  this  inadequacy.  Thus, 
given  the  above  and  that  the  general 
trend  of  bull  trout  populations  in  this 
distinct  population  segment  is 
declining,  the  1994  record  suggests  that 
existing  regulatory  mechanisms  for  the 
Columbia  River  distinct  population 
segment  are  inadequate. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Isolation,  competition,  and 
hybridization  with  introduced  species 
adversely  impact  the  persistence  and 
viability  of  bull  trout  populations. 
Widespread  introduction  of  non-native 
species  across  the  range  of  bull  trout  has 
frequently  resulted  in  serious 
population  declines  and  extirpations 
(Bond  1992,  Donald  and  Alger  1993, 
Howell  and  Buchanan  1992,  Leary  et  al. 
1993,  Markle  1992,  Platts  et  al.  1993. 
Pratt  and  Huston  1993,  Rieman  and 
Mclntyre  1993,  Isaacson  1994).  Fish 
introductions  significantly  affect  the 
persistence  of  populations,  particularly 
when  occurring  in  concert  with  habitat 
degradation  and  extirpated  migratory 
life  history  forms  (Rieman  emd  Mclntyre 
1993). 

Introduced  brook  trout  have  become 
established  throughout  much  of  the 
range  of  bull  trout  and  hybridization 
seriously  threatens  the  persistence  of 
bull  trout  populations  (Leary  et  al.  1993; 
Markle  1992;  Rieman  and  Mclntyre 
1993;  Thomas  1992,  WDW  1992a  and 
1992b).  Hybridization  results  in 
offspring  that  are  nearly  always  sterile, 
eventually  eliminating  bull  trout  from  a 
system  [Leary  et  al.  1993).  Life  history 
differences  between  the  two  species 
(brook  trout  mature  faster  and  have  a 
higher  reproductive  rate)  favor  brook 
trout  where  ranges  overlap  (Thomas 
1992).  This  threat  is  exacerbated  when 
larger,  migratory  forms  of  bull  trout 
have  been  eliminated  and  gene  flow  is 


prevented  by  the  isolation  of  remnant 
bull  trout  populations. 

Non-native  lake  trout  are  dominant 
and  are  able  to  displace  bull  trout  where 
niche  overlap  and  potential  competition 
between  the  two  species  is  substantial 
(Donald  and  Alger  1993).  In  two  cases, 
introduced  lake  trout  have  replaced  bull 
trout  in  less  than  30  years  (Donald  and 
Alger  1993).  In  another  case,  lake  trout 
appear  to  be  in  the  process  of  replacing 
bull  trout  in  Flathead  Lake,  which  was 
considered  a  stronghold  for  bull  trout 
(Thomas  1992,  Weaver  1993). 

Non-native  brown  trout  and  bull  trout 
are  likely  to  be  in  direct  competition  in 
numerous  drainages  (Platts  et  al.  1993, 
Pratt  and  Huston  1993,  Ratliff  and 
Howell  1992).  Pratt  and  Huston  (1993) 
note  that  brown  trout  and  bull  trout 
achieve  similar  sizes  and  have 
overlapping  spawning  seasons,  which 
may  result  in  disruption  of  bull  trout 
redds  and  competition  for  resources. 

A  variety  of  mechanisms  are 
responsible  for  isolating  bull  trout 
populations  across  their  range.  Isolation 
may  occur  direcUy,  resulting  from 
barrier  structures  (e.g.,  dams,  weirs, 
culverts,  stream  diversions),  or 
indirectiy  as  a  result  of  degraded  habitat 
conditions  (e.g.,  altered  thermal 
regimes,  dewatered  stream  reaches, 
channelization).  Once  isolated,  bull 
trout  populations  face  relatively  high 
probabilities  of  extinction  due  to  loss  of 
gene  flow  and  relatively  low  population 
size  (Rieman  and  Mclntyre  1993). 

Klamath  River  Population  Segment 

Perhaps  the  most  significant  threat  to 
the  remaining  bull  trout  populations  in 
the  Klamath  Basin  is  hybridization  with 
introduced  brook  trout.  Where  the  two 
species  reside  together,  bull  trout 
abundance  is  alarmingly  low,  and 
hybrids  are  common;  only  four 
populations  exist  in  the  absence  of 
brook  trout  and  these  populations  are 
the  most  abundant  populations  in  the 
basin  (Ratiiff  and  Howell  1992,  Ziller, 
1992).  Bull  trout  have  recenUy  gone 
extinct  in  the  Upper  Sycan  River  and 
Sevenmile  Creek,  which  now  contain 
only  brook  trout  and  hybrids  (Ratliff  and 
Howell  1992).  Because  bull  trout  t 
brook  trout  hybrids  are  almost  always 
sterile,  the  loss  of  the  less  numerous 
parental  species  (typically  bull  trout) 
inevitably  occurs  (Leary  et  al,  1992). 
Differences  in  life  history  and  habitat 
tolerances  between  the  species  also  tend 
to  favor  brook  trout. 

Competition  with  introduced  brook 
and  brown  trout  particularly  may 
threaten  bull  trout  in  the  IGamath  Basin 
because  only  one  of  the  seven  remaining 
populations  exist  in  the  absence  of  these 
species  (RaUiff  and  Howell  1992,  Ziller 


1992).  Population  declines,  however, 
have  not  been  attributed  to  competition 
in  the  basin  like  they  have  been  to 
hybridization  and  habitat  loss. 

The  seven  remaining  populations  of 
bull  trout  in  the  IGamath  Basin  are 
isolated  from  one  another  by  degraded, 
unsuitable  habitat.  In  addition,  four  of 
these  populations  have  a  total 
population  size  of  fewer  than  500 
individuals  (all  age  classes  represented) 
(B.  Hooton,  ODFW,  in  litt.  1993). 
Extinction  risks  increase  dramatically 
when  isolated  populations  decrease  in 
size  and/or  metapopulations  become 
further  fragmented  (Rieman  and 
Mclntyre  1993).  In  addition,  the 
restriction  of  gene  flow  among  isolated 
populations  compounds  these  threats 
and  reduces  genetic  diversity  and  the 
associated  plasticity  of  populations  to 
withstand  extreme  environmental 
conditions  (Rieman  and  Mclntyre  1993). 
These  situations  are  prominent  within 
the  Klamath  River  population  segment. 
Based  on  the  documented  hybridization 
and  human-induced  isolation  described 
in  the  1994  record,  other  natural  or 
manmade  factors  pose  a  threat  to  the 
continued  existence  of  the  Klamath 
River  population  segment. 

Columbia  River  Population  Segment 

In  parts  of  the  Columbia  River  Basin, 
non-native  introductions  seriously 
threaten  bull  trout  populations.  Where 
bull  trout  occur  with  brook  trout,  the 
threat  of  hybridization,  loss  of  genetic 
integrity,  and  production  of  sterile 
offspring  is  a  major  concern  (RaUiff  and 
Howell  1992;  Thomas  1992;  Esch  and 
Hallock,  no  date:  USDA  1992).  Forty- 
five  percent  of  the  bull  trout 
populations  in  Oregon  evaluated  by 
RaUiff  and  HoweU  (1992)  were 
considered  at  risk  from  brook  trout. 
Populations  that  are  at  greatest  risk  are 
resident  forms  occurring  predominanUy 
in  the  headwater  tributary  reaches. 
Adfluvial  and  fluvial  bull  trout  appear 
to  be  at  less  risk  (Ratliff  and  Howell 
1992).  However,  adfluvial  and  fluvial 
bull  trout  are  in  direct  competition  with 
non-native  lake  trout  in  certain  areas 
such  as  Priest  Lake,  Idaho  (Pratt  and 
Houston  1993).  Bull  trout  displacement 
by  lake  trout  is  of  special  concern  in 
Flathead  Lake,  Montana  and  Lake  Pend 
Oreille,  Idaho,  which  have  been 
considered  strongholds  for  bull  trout 
(Thomas  1992,  Weaver  1993).  Based  on 
the  documented  hybridization  and 
competition  from  introduced  brook  and 
lake  trout  described  in  the  1994  record, 
other  natural  and  maiunade  factors  pose 
a  threat  to  the  continued  existence  of 
the  Columbia  River  population  segment. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
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information  available  in  the  1994 
administrative  record  regarding  the 
present  and  hiture  threats  facing  the  two 
distinct  population  segments  of  bull 
trout.  Determinations  by  distinct 
population  segment  follow. 

Klamath  River  Population  Segment 

The  trend  for  this  distinct  population 
segment  is  declining  based  on  the  1994 
record.  Only  seven  bull  trout 
populations  remain,  which  are  isolated 
and  remnant,  and  occupy  only  a  fraction 
of  the  historically  available  habitat. 
Larger,  more  fecund  migratory  forms 
have  essentially  been  lost  from  the 
entire  distinct  population  segment,  with 
only  small,  resident  fish  still  existing. 
Imminent  threats  from  habitat 
degradation,  irrigation  diversions,  and 
the  presence  of  non-native  brook  trout 
place  this  distinct  population  segment 
at  a  moderate  to  high  risk  of  extinction. 

Dociunented  evidence  for  a  drastic 
decline  in  bull  trout  in  the  Klamath 
River  population  segment  was 
prominent  in  the  1994  record.  None  of 
the  seven  remaining  populations  occupy 
any  more  than  2.5  miles  of  available 
habitat,  and  no  one  population  consists 
of  more  than  500  individuals  (all  year 
classes  represented).  Because  the 
remaining  populations  consist  of  small 
resident  forms  with  low  fecundity, 
reproductive  and  natural  recovery 
potential  is  extremely  poor.  As  a  result, 
their  likelihood  of  persistence  in  the 
foreseeable  future  is  uncertain  in  the 
absence  of  special  protection  and 
recovery  efforts.  Based  on  an  evaluation 
of  the  1994  administrative  record,  the 
Klamath  River  population  segment  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  and, 
thus,  this  population  segment  fits  the 
definitiDn  of  endangered  as  defined  by 
the  Act. 

Columbia  River  Population  Segment 

Bull  trout  populations  within  the 
Columbia  River  population  segment 
have  declined  from  historic  levels  and 
are  generally  considered  to  be  isolated 
and  remnant  (Rieman  and  Mclntyre 
1993,  Thomas  1992,  USDA  1993,  WDW 
1992).  An  examination  of  386  bull  trout 
populations  in  this  population  segment 
in  the  United  States  indicated  that  33 
percent  were  declining,  15  percent 
stable,  3  percent  secure,  and  2  percent 
increasing  (Ratliff  and  Howell  1992, 
USDA  1993,  WDW  1992).  The 
population  status  of  the  remaining  47 
percent  in  the  United  States  was 
unknown,  as  were  those  populations  in 
British  Columbia  in  the  1994  record. 
Because  the  Service  considered  known 
documented  trends  within  a  distinct 
population  segment  to  be  representative 


of  the  entire  population  segment,  an 
overall  declining  trend  of  bull  trout 
populations  in  the  Columbia  River  basin 
was  evident  based  on  the  1994 
administrative  record. 

Decrease  in  bull  trout  abundance 
throughout  the  Columbia  River 
population  segment  is  evident  with 
former  stronghold  populations  in 
Flathead  Lake  and  Lake  Pend  Oreille 
declining.  However,  examples  of  stable 
or  increasing  populations,  such  as  Swan 
Lake  and  Lake  Billy  Chinook,  were  also 
found  in  this  distinct  population 
segment.  Because  of  the  species'  wide 
range,  scattered  distribution,  and 
diversity  of  life  histories  in  the 
Columbia  River  basin,  threats  from 
habitat  degradation,  passage  restriction, 
and  non-native  brook  trout  are  moderate 
for  bull  trout  populations  in  this  distinct 
population  segment.  Based  oik  the  above 
evaluation  of  the  1994  administrative 
record,  the  Columbia  River  population 
segment  is  likely  to  become  endangered 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range, 
and,  thus,  this  population  segment  fits 
the  definition  of  threatened  as  defined 
by  the  Act. 

Critical  habitat  is  not  determinable  for 
the  two  distinct  population  segments  of 
bull  trout  included  in  this  proposed 
rule,  for  reasons  discussed  in  the 
"Critical  Habitat"  section  of  this  rule. 

Critical  HalHUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  area 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a))  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analysis 
of  impacts  of  the  designation  is  lacking 
or  if  the  biological  needs  of  the  species 


are  not  sufficiently  well  known  to 
permit  identification  of  an  area  as 
critical  habitat.  Section  4(b)(2)  of  the 
Act  requires  the  Service  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  benefits  of  such 
exclusion  outweigh  the  conservation 
benefits,  unless  to  do  such  would  result 
in  the  extinction  of  the  species. 

The  Service  finds  that  the 
determination  of  critical  habitat  is  not 
determinable  for  these  distinct 
population  segments  based  on  the  1994 
administrative  record.  When  a  "not 
determinable"  finding  is  made,  the 
Service  must,  within  2  years  of  the 
publication  date  of  the  original 
proposed  rule,  designate  critical  habitat, 
unless  the  designation  is  found  to  be  not 
prudent.  The  Service  reached  this 
conclusion  because  the  biological  needs 
of  the  species  in  the  two  population 
segments  are  not  sufficiently  well 
known  to  permit  identification  of  areas 
as  critical  habitat  in  the  1994 
administrative  record.  Specifically,  no 
information  was  available  in  the  1994 
record  on  the  number  of  individuals 
required  for  a  viable  population 
throughout  the  distinct  population 
segment.  In  addition,  the  extent  of 
habitat  required  for  recovery  of  these 
fish  had  not  been  identified.  This 
information  is  considered  essential  for 
determining  critical  habitat  for  these 
population  segments.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  species  is  not 
determinable  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
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designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  IGamath  River  and  Columbia 
River  bull  trout  population  segments 
occur  on  lands  administered  by  the  U.S. 
Forest  Service  and  Bureau  of  Land 
Management  (BLM);  various  State- 
owned  properties  in  Oregon, 
Washington,  Idaho  and  Montana;  and 
private  lands.  Federal  agency  actions 
that  may  require  conference  and/or 
consultation  as  described  in  the 
preceding  paragraph  include  Army 
Corps  of  Engineers  (Corps)  involvement 
in  projects  such  as  the  construction  of 
roads  and  bridges,  and  the  permitting  of 
wetland  filling  and  dredging  projects 
subject  to  section  404  of  the  Clean  Water 
Act  (33  U.S.C.  1344  et seq);  Federal 
Energy  Regulatory  Commission  licensed 
hydropower  projects  authorized  under 
the  Federal  Power  Act;  Forest  Service 
and  BLM  timber  and  grazing 
management  activities;  Environmental 
Protection  Agency  authorized 
discharges  under  the  National  Pollutant 
Discharge  System  of  the  Clean  Water 
Act;  and  U.S.  Housing  and  Urban 
Development  projects. 

The  Act  ana  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened 
wildlife,  respectively.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  attempt 
any  of  these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 


Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22,  17.23  and  17.32.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purpose  of 
the  Act. 

It  is  the  policy  of  the  Service 
published  in  the  Federal  Register  on 
July  1,  1994.  (59  FR  34272)  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  the  following  actions 
would  not  be  likely  to  result  in  a 
violation  of  section  9: 

(1)  Actions  that  may  affect  bull  trout 
in  the  Klamath  and  Columbia  River 
basins  and  are  authorized,  funded  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  statement  issued 
by  the  Service  pursuant  to  section  7  of 
the  Act; 

(2)  Possession  of  Columbia  River 
basin  bull  trout  caught  legally  in 
accordance  with  state  fishing 
regulations. 

With  respect  to  both  the  IGamath 
River  and  Columbia  River  bull  trout 
population  segments,  the  following 
actions  likely  would  be  considered  a 
violation  of  section  9: 

(1)  Take  of  bull  trout  without  a 
permit,  which  includes  harassing, 
harming,  pursuing,  hunting,  shooting, 
wounding,  killing,  trapping,  capturing, 
or  collecting,  or  attempting  any  of  these 
actions,  except  in  accordance  with 
applicable  State  fish  and  wildlife 
conservation  laws  and  regulations 
within  the  Columbia  River  bull  trout 
population  segment; 

(2)  Possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  bull 
trout; 

(3)  Interstate  and  foreign  commerce 
(commerce  across  state  and 
international  boundaries)  and  import/ 
export  (as  discussed  earlier  in  this 
section); 

(4)  Introduction  of  non-native  fish 
species  that  compete  or  hybridize  with, 
or  prey  on  bull  trout; 


(5)  Destruction  or  alteration  of  bull 
trout  habitat  by  dredging, 
channelization,  diversion,  in-stream 
vehicle  operation  or  rock  removal,  or 
other  activities  that  result  in  the 
destruction  or  significant  degradation  of 
cover,  channel  stability,  substrate 
composition,  temperature,  and 
migratory  corridors  used  by  the  species 
for  foraging,  cover,  migration,  and 
spawning; 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into 
waters  supporting  bull  trout  that  result 
in  death  or  injury  of  the  species;  and 

(7)  Destruction  or  alteration  of 
riparian  or  lakeshore  habitat  and 
adjoining  uplands  of  waters  supporting 
bull  trout  by  timber  harvest,  grazing, 
mining,  hydropower  development,  or 
other  developmental  activities  that 
result  in  destruction  or  significant 
degradation  of  cover,  channel  stability, 
substrate  composition,  temperature,  and 
migratory  corridors  used  by  the  species 
for  foraging,  cover,  migration,  and 
spawning. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Snake  River 
Basin  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
concerning  listed  animals  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Endangered  Species 
Permits,  911  NE.  11th  Avenue,  Portland, 
Oregon  97232-4181  (telephone  503/ 
231-6241;  facsimile  503/231-6243). 

Special  Rule 

Section  4(d)  of  the  Act  provides 
authority  for  the  Service  to  promulgate 
special  rules  for  threatened  species  that 
would  relax  the  prohibition  against 
taking.  In  this  case,  the  Service  proposes 
a  special  rule  for  the  Columbia  River 
bull  trout  distinct  population  segment 
(see  Proposed  Regulations  Promulgation 
section).  The  Service  recognizes  that, 
based  on  the  1994  administrative 
record,  statewide  angling  regulations 
have  become  more  restrictive  in  an 
attempt  to  protect  bull  trout  throughout 
Montana,  Idaho,  Oregon,  and 
Washington.  The  Service  intends  to 
continue  to  work  with  the  States  in 
developing  management  plans  and 
agreements  with  the  objective  of 
recovery  and  eventual  delisting  of  the 
Columbia  River  bull  trout  distinct 
population  segment.  The  Service  is 
consequently  proposing  a  special  rule 
under  section  4(d)  that  offers  additional 
management  flexibility  for  this 
population  segment.  The  special  rule 
would  allow  for  take  of  bull  trout  within 
the  Columbia  River  population  segment 


UMI 


Federal  Register  /  Vol.  62.  No.  114  /  Friday.  June  13.  1997  /  Proposed  Ru. 


32283 


when  it  is  in  accoraance  wim  appiicauie 
State  fish  and  wildlife  conservation 
laws  and  regulations.  The  Service 
believes  that  a  special  rule  of  this  natxire 
will  benefit  the  Columbia  River  distinct 
population  segment  of  bull  trout,  and 
that  the  rule  would  satisfy  the 
requirement  under  section  4(d)  that 
regulation  applied  to  threatened  species 
embody  those  measures  deemed 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  population 
segment  in  question. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  threat  (or 
lack  thereof)  to  these  two  population 
segments; 

(2)  The  location  of  any  additional 
populations  of  the  two  segments  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat^  provided  by  section  4  of  the 
Act;      1 1 

(3)  Additional  and  updated 
information  concerning  the  range, 
distribution,  and  population  size  of  the 
two  segments: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  two  population  segments,  and 

(5)  Promulgation  of  the  special  rule. 
The  final  decision  on  this  proposal 

will  take  into  consideration  the 


comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  determination  that  differs  from  this 
proposal.  In  addition,  the  Service  will 
consider  significant  new  information  on 
bull  trout  received  since  the  close  of  the 
1994  administrative  record.  A  list  of 
significant  references  concerning  bull 
trout  that  have  become  available  since 
the  close  of  the  1994  record  may  be 
obtained  upon  request  from  the  Snake 
River  Basin  Field  Office  (see  ADDRESSES 
above). 

The  Endangered  Species  Act  provides 
for  at  least  one  public  hearing  on  this 
proposal,  if  requested.  However,  giv^n 
the  high  likelihood  of  several  requests 
throughout  the  range  of  both  population 
segments,  the  Service  has  scheduled 
five  hearings  in  advance  of  any  request. 
The  bearings  are  scheduled  for  Portland, 
Oregon,  on  July  1, 1997;  Spokane. 
Washington,  on  July  8,  1997;  Missoula, 
Montana,  on  July  10,  1997;  Klamath 
Falls.  Oregon,  on  July  15,  1997;  and 
Boise.  Idaho,  on  July  17. 1997.  Fdr 
additional  information  on  public 
hearings,  see  the  DATES  section. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 


Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Snake  River  Basin  Field  Office  (see 
ADDRESSES  above). 

Author.  The  primary  authors  of  this 
proposed  rule  are  Don  Sundeen  and  Jim 
Bartel,  Regional  Office.  Pordand, 
Oregon. 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
Chapter  I,  Tide  50  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Fishes,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§17.11     Endangered  and  threatened 
wildlife. 

•        •        •        «        • 

(h)*  *  * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetxate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Crit)Cai 
habitat 


Special 
rules 


I'ISHES 


Trout. 
Do 


bull 


Satvelinus 

confluentus. 
do  


U.SA  (OR)  Klamath  River E 

U.S.A.  (ID,  MT.  OR,      Columbia  River T 

WA)  Canada. 


NA    MA 
NA     17.44(v) 


3.  Amend  §  17.44  by  adding 
paragraph  (v)  to  read  as  follows: 

§17  4i    >oeclat  rule— fishes. 

*  n  *  It 

(v)  Bull  trout  (Salvelinus  confluentus), 
Columbia  River  population 


(1)  No  person  shall  take  this  species, 
except  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 


regulations  with  respect  to  the  taking  of 
this  species  is  also  a  violation  of  the 
Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  any  means  whatsoever,  any  such 
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species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and.game  laws  and 
regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (v)  (1) 
through  (3)  of  this  section. 

Dated:  June  9,  1997. 
William  Leary, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
|FR  Doc.  97-15584  Filed  6-12-97;  8:45  am] 
B«UJNG  CODE  4310-65-P 


997 


UMI 


32285 


Notices 


Federal  Register 
VoL  62,  No.  114 
Friday,  June  13,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putjlic.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  3n6 
rulir>gs.  delegations  of  authohty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DFPAn-MEKr  or  aghiCULTURE 

Notice  cf  f^eques'   or  Extension  of  a 
Currer'  y  AoP'^ovec  '"*0"rt3tion 

Collec*:-)'- 

A  jtNC ' :  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Farm  Service 
Agency  (FSA)  intends  to  request  an 
extension  for  currently  approved 
collection  of  information  pertaining  to 
FSA  administered  cost-share  programs 
which  have  the  common  goal  of 
conserving  the  Nation's  basic  soil  and 
water  resources  and  preserving  the  local 
environment.  The  programs  that  require 
forms  covered  by  this  request  for 
extension  are  the  Agricultural 
Conservation  Program  (ACP)  for  which 
the  authority  to  engage  in  new  activities 
was  repealed  by  Section  336  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  interim 
Environmental  Quality  Incentives 
Program  (EQIP)  which  provided 
temporary  authority  to  engage  in  new 
ACP  activities  and  those  of  three  other 
programs  through  September  30, 1996, 
the  Emergency  Conservation  Program, 
the  Conservation  Reserve  Program,  and 
the  Forestry  Incentives  Program. 

DATES:  Conmients  on  this  notice  must  be 
received  on  or  before  August  12,  1997 

to  be  assured  consideration. 

Contact  Cheryl  Zavodny,  Branch  Chief, 
Conservation  Programs  Branch, 
Conservation  and  Environmented 
Protection  Division,  USDA,  FSA,  STOP 
0513, 1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-0513,  (202) 
720-7333. 


SUPPLEMENTARY  INFORMATKM: 

Title:  Conservation  and 
Environmental  Programs  0MB  Number: 
0560-0082 

Expiration  Date:  July  31, 1997 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  FSA,  in  cooperation 
with  the  Natural  Resoiures 
Conservation  Service,  the  Forest 
Service,  and  other  agencies  and 
organizations,  provides  eligible 
producers  and  landowners  cost-share 
incentives  through  a  number  of 
conservation  and  environmental 
programs  to  help  formers,  ranchers  and 
other  eligible  landowners  and  operators 
conserve  soil,  improve  water  quality, 
maintain  the  fertility  of  the  land, 
develop  and  improve  forest  areas, 
provide  wildlife  habitat,  and  rehabilitate 
land  damaged  by  natural  disasters.  The 
conservation  programs  using  these 
forms  requires  producers  to  provide 
information  used  to  determine  the 
producer's  eligibility  to  participate  and 
for  payment  purposes.  Although  the 
ACP  was  repealed  by  Section  336  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  and  the  period  for 
the  interim  EQIP  program  has  ended, 
there  are  existing  ACP  as  well  as 
existing  interim  EQIP  long-term 
agreements  in  effect  which  continue  to 
obligate  the  participants  to  perform 
conservation  practices  and  other 
contract  requirements  in  future  years. 
The  CRP  (which  is  CCC  funded)  has 
significant  activity  because  of  the 
continuous  and  recent  general  CRP 
signups.  A  considerable  increase  is 
possible  in  ECP  activity  due  to  the  many 
severe  natural  disasters  recently 
occurring  all  over  the  coimtry.  The  FIP 
is  estimated  to  have  about  the  same 
activity  as  previous  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average:  .25  hours  for 
AD-245;  .20  hours  for  FSA-18.  and  .5 
hours  for  ACP-311. 

Respondents:  Farm  and  ranch  OMraers 
and  operators,  farm  managers,  or 
attorneys. 

Estimated  Number  of  Respondents: 
510,000 

Estimated  Number  of  Responses  per 
Respondent:  2  (average). 

Estimated  Total  Annual  Burden  on 
Respondents:  205.000  hours. 


Proposed  topics  for  comment  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency;  (b)  the 
accuracy  of  the  agency's  estimate  of 
burden  including  the  validity  of  the 
methodology  and  assiunptions  used; 
and  (c)  ways  to  minimize  the  burden  of 
the  collection  of  the  information  on 
those  who  are  to  respond.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  ASairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  Cheryl  Zavodny, 
Branch  Chief,  Conservation  Programs 
Branch,  Conservation  and 
Environmental  Protection  Division, 
USDA,  FSA,  STOP  0513, 1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-0513,  (202) 
720-7333. 

Signed  at  Washington,  D.C,  on  )ime  8, 
1997. 
Bmce  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency 
and  Acting  Executive  Vice  President. 
Commodity  Credit  Corporation. 
[FR  Doc.  97-15581  Filed  6-12-97;  8:45  am] 
BHJJNG  CODE  3410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

1997-1998  lyiarketing  Year  Penalty 
Rates  for  All  Kinds  of  Tobacco  Subject 
to  Quotas 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice. 

summary:  This  notice  sets  forth  the 
determination  of  the  1997-1998 
marketing  year  penalty  rate  for  excess 
tobacco  for  all  Idnds  of  tobacco  subject 
to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
(the  1938  Act)  marketing  quota  penalty 
for  a  kind  of  tobacco  is  assessed  at  the 
rate  of  75  percent  of  the  average  market 
price  for  that  kind  of  tobacco  for  the 
immediately  preceding  marketing  year. 

EFFECTIVE  DATE:  June  13,  1997. 

ADDRESSES:  Farm  Service  Agency  (FSA). 
Tobacco  and  Peanuts  Division,  STOP 
0514, 1400  Independence  Avenue,  SW, 
Washington.  DC  20250-0514. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Misty  L.  Jones,  Tobacco  and  Peanuts 
Division,  telephone  (202)  720-0200. 

Discussion 

Section  314  of  the  1938  Act,  provides 
that  the  rate  of  penalty  per  pound  for  a 
kind  of  tobacco  that  is  subject  to 
marketing  quotas  shall  be  75  percent  of 
the  average  market  price  for  such 
tobacco  for  the  immediately  preceding 
marketing  year. 

The  Agricultural  Statistics  Board, 
National  Agricultural  Statistical  Service 
(NASS),  USDA,  determines  and 
aimounces  annually  the  average  market 
prices  for  each  type  of  tobacco. 

The  penalty  rates  for  the  1997-1998 
marketing  year  have  been  determined 
based  on  the  average  market  prices  as 
published,  by  NASS  in  its  May  12,  1997, 
Crop  Production  report. 

Since  the  determination  of  the  1997- 
1998  marketing  year  rates  of  penalty 
reflect  only  mathematical  computations 
which  are  required  to  be  made  in 
accordance  with  a  statutory  formula,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required. 

Determination 

Accordingly,  it  is  determined  that  the 
1997-1998  marketing  year  rates  of 
penalty  for  kinds  of  tobacco  subject  to 
marketing  quotas  are  as  follows: 

Rate  of  Penalty 

[1997-1998  Martteting  Year] 


Kinds  of  tot>acco 


Rue-Cured 

Burley 

Fire-Cured  (Type  21)  

Fire-Cured  (Types  22  and  23) 

Dark  Air-Cured  (Types  35  and  36)  ... 

Virginia  Stin-Cured  (Type  37) 

Cigar  Filler  and  Binder  (Types  42- 
44,  54  and  55) 


Cents 

per 

pound 


138 
144 
134 
168 
153 
134 

111 


Signed  at  Washington,  DC,  on  June  8, 1997. 
Bruce  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  97-15582  Filed  6-12-97;  8:45  am] 

MUJNQ  CODE  3410-OS-P 


DEP.A.H .  si^mx  OF  AGRICULTURE 

Forest  Service 

Brdqer  Bowl  Ski  Area  Permit  Ref>ewal 
i'  •  Master  Plan  Update  Gallatin 
National  Forest,  Gallatin  County, 

Mc-'ana 

agency:  Forest  Service.  USDA. 


ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


summary:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
onvironmental  effects  of  work  planned 
to  be  accomplished  over  the  next  10-15 
years  at  Bridger  Bowl  ski  area  which 
includes  expansion  of  the  existing 
facilities  to  improve  beginner  skier 
terrain;  increase  skier  opportunities  on 
the  mountain;  improve  parking  facilities 
and  increase  snow  making  capacity.  The 
proposal  would  expand  the  ski  area 
boundary  to  the  north  into  the  Bradley 
Meadow  and  Nortjiwest  Passage  areas 
and  expand  the  ski  area  boundary  to  the 
south  into  the  Pine-Slushman  area. 
Several  new  runs  would  be  developed 
as  well  as  two  surface  lifts  to  the  ridge 
and  two  new  chair  lifts.  Existing  chair 
lifts  would  be  reconfigured  and/or 
replaced.  The  base  area  would  be 
expanded  and  sewage  facilities 
upgraded. 

Implementation  of  the  proposal 
would  require  a  Forest  Plan  amendment 
to  change  the  land  management 
allocation  for  the  area  adjacent  to  the 
existing  ski  area  from  a  semi-primitive 
recreation  and  wildlife  habitat  emphasis 
to  a  developed  winter  recreation  (ski 
area)  emphasis. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  July  28, 1997. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Gene  Gibson,  District  Ranger,  Bozeman 
Ranger  District,  Gallatin  National  Forest, 
3710  Fallon  St,  Suite  C.  Bozeman, 
Montana,  59718-1911. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Halstrom,  EIS  Team  Leader, 
Bozeman  Ranger  District,  Gallatin 
National  Forest,  Phone  (406)  587-6920. 
SUPPLEMENTARY  INF0RMATK5N:  Bridger 
Bowl  ski  area  is  located  in  Bridger 
Ganyon  about  16  miles  northeast  of 
Bozeman,  Montana.  The  area  is  operated 
by  the  Bridger  Bowl  Corporation,  a  non- 
profit Montana  corporation.  Bridger 
Bowl  owns  about  326  acres  of  the  lower 
mountain;  is  in  the  process  of  procuring 
120  acres  of  land  it  has  leased  from  the 
State  of  Montana;  and  is  authorized 
through  a  special  use  permit  to  use 
about  1,153  acres  of  national  forest  land 
for  recreational  skiing  purposes. 

Skiing  began  in  the  early  1940'$  by 
local  enthusiasts  from  the  Bozeman 
area.  In  1950,  the  State  of  Montana 
acquired  120  acres  of  private  land  to  be 
used  in  conjunction  with  the  ski  area. 
By  1952.  the  local  residents  had 


organized  and  constructed  the  first 
commercial  rope  tow  and  base  lodge 
with  volunteer  help  and  private 
donations.  The  non-profit  corporation 
was  organized  in  1954  to  maintain  and 
operate  the  ski  area.  It  was  originally 
known  as  the  Bozeman  State  Park 
Recreation  Association.  The  Forest 
Service  issued  the  first  special  use 
permit  for  the  ski  area  in  1954.  The  ski 
area  has  grown  to  sevel  lifts  and  about 
600  acres  of  developed  ski  trails. 

Bridger  Bowl  Inc.  has  submitted  a 
Master  Plan  proposal  to  the  Gallatin 
National  Forest  which  covers  their  plans 
for  continuation  of  their  special  use 
authorization  to  operate  on  national 
forest  lands.  The  Master  Plan  includes 
a  series  of  work  divided  into  three 
phases  to  be  accomplished  over  the  next 
10-15  years. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  the  proposed  activities  woidd 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resources  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
efl^Bcts  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7),  which  will  occur  June  1997  to 
July  1997.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  The  proposed  will  be 
presented  at  two  Open  Houses  at  the 
Bozeman  Ranger  Distrct  Office  on 
Monday,  June  23.  The  representatives 
will  be  at  3:00  pm  and  at  7:00  pm. 
Representatives  from  Bridger  Bowl  Inc. 
and  the  Gallatin  National  Forest  will  be 
available  at  the  open  house  to  discuss 
the  proposed  project  and  provide 
additional  information. 

Comments  from  the  public  and  other 
agencies  will  be  used  to  preparation  of 
the  Draft  EIS.  The  scoping  process  v^rill 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 
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3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Gallatin  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

The  following  preliminary  issues  have 
been  identified  so  far: 

•  Potential  effects  to  changes  in 
sediment  yield  and  channel  stability 
associated  with  the  proposed  new 
construction. 

•  Potential  impacts  to  Yellowstone 
Cutthroat  trout  habitat  in  the  South  Fork 
of  Brackett  Creek  due  to  potential 
changes  in  sediment  delivery. 

•  Potential  impacts  to  the  primitive 
characteristics  of  the  inventoried 
Bridger  roadless  area  which  surrounds 
the  current  ski  area  to  the  south,  north, 
and  west.  The  proposal  includes  the 
development  of  slu  lifts  and  ski  trails 
adjacent  to  and  within  this  area. 

•  The  proposal  includes  additional 
ski  runs  and  lifts  in  the  Pine-Slushman 
area  to  the  south  of  the  current  ski  area 
and  additional  ski  runs  and  lifts  to  the 
north.  This  proposal  has  the  potential  to 
change  the  existing  visual  condition  as 
observed  from  various  locations  in  the 
Bridger  canyon. 

•  The  proposal  includes  expanded 
season  of  use.  The  use  pattern  of  the 
national  forest  road  and  trails  within  the 
permitted  area  may  be  affected. 

•  Potential  effects  to  the  adjacent 
cross-country  ski  trail  system  authorized 
on  national  forest  land. 

•  Effects  to  the  traffic  patterns  and 
potential  increase  on  the  highway  to  the 
ski  area  and  it's  compliance  to  c\irrent 
county  land  use  planning. 

Other  issues  commonly  associated 
with  ski  area  development  include: 
effects  on  cultiual  resources,  water 
quality,  soils,  sensitive  species,  and 
scenerv-  values.  This  list  may  be 
verified,  expanded,  or  modified  based 
on  public  scoping  for  this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Enviroiunental  Protection 
Agency  CEPA)  and  available  for  public 
review  in  November  of  1997.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availabi'i'v  -'  *he  Draft  EIS  in  the 
Faderai  Kegistpr.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  RegiMer.  It  is 
very  important  that  those  interested  in 
management  of  the  Bridger  Bowl  ski 
area  participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 


should  be  as  site-specific  as  possible. 
The  Final  EIS  is  scheduled  to  be 
completed  by  June,  1998. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewet's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Gallatin  National  Forest,  P.O. 
Box  130,  Federal  Building,  Bozeman, 
MT  59771. 

Dated:  June  6. 1997. 
Richard  H.  Inman, 
Acting  Forest  Supervisor. 
[FR  Doc.  97-15484  Filed  6-12-97;  8:45  am] 
MLUN6  CODE  3410-11-41 


:,)tPAF5-'MEN'-  Of  AGRICULTURE 

Fores*  Se^'Vice 

'nterqovernnfientat  AOvso".' 
Commitiee  Sut>comm!net;  Meeung 

=^:jEnc>':  Forest  Service,  USDA. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Committee  will  meet  on  June 


19,  1997,  at  the  State  Capitol  Building, 
Salem,  Oregon.  The  purpose  of  the 
meeting  is  to  continue  discussions  on 
the  implementation  of  the  Northwest 
Forest  Plan.  The  meeting  will  begin  at 
8:00  a.m.  and  continue  until  3:00  p.m. 
Agenda  items  to  be  discussed  include, 
but  are  not  limited  to:  effectiveness 
monitoring  and  a  series  of  informational 
presentations  on  the  Oregon  Coastal 
Salmon  Restoration  Initiative.  The  lAC 
meeting  will  be  open  to  the  public  and 
is  fully  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  in  advance.  Written 
comments  may  be  submitted  for  the 
record  at  the  meeting.  Time  will  also  be 
scheduled  for  oral  public  conunents. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  3623,  Portland,  OR 
97208  (Phone  503-326-6265). 

Dated:  June  3. 1997. 
Donald  R.  Knowles, 

Designated  Federal  Official. 

[FR  Doc.  97-15573  FUed  6-12-97;  8:45  am] 

BIUJMG  CODE  M10-11-M 


COMM  ^EE  FOR  PURCHASE  FROM 
PEOPwL  »VHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMBfTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  14.  1997. 
ADD"f  ssf  s:  Committee  for  Purchase 
From  reople  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beveriy  N4ilkman  (703)  603-7740. 
5UPPLBMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
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an  opportunity  to  bubniit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  Naval  Air  Station, 

Lemoore,  California) 
NPA:  The  Lighthouse  of  Houston, 

Houston,  Texas. 
Fiberboard  MM  Tray  and  Sleeve 
P.S.  Item  3916 
P.S.  Item  3916A 
NPA:  National  Center  for  Employment 

of  the  Disabled,  El  Paso,  Texas 
Tape,  Electronic  Data  Processing 
7045-01-086-2044 
NPA:  North  Central  Sight  Services,  Inc., 

Williamsport,  Pennsylvania 
Mophead,  Looped -end 
7920-01-437-8636 
7920-01-437-9805 
7920-01-437-9806 


7920-01-437-9810 
7920-01-437-9811 
NPA:  Mississippi  Industries  for  the 
Blind,  Jackson,  Mississippi 

Service 

Administrative/General  Support 

Services 
GSA,  Public  Building  Service 
Various  Field  Ofiices 
Richmond/Charlottesville,  Virginia, 
NPA:  Goodwill  Services,  Inc., 

Richmond,  Virginia 

Deletion: 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  tmy 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  futiu^ 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 
Tape,  Pressure-Sensitive 
7510-00-680-2470 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  97-15578  Filed  6-12-97;  8:45  am) 

BILUf4G  CODE  6363-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Deletions  trom  the  prociu^ment 

list. 

summary:  This  action  deletes  from  the 
Procurement  List  commodities  and 
services  previously  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

EFFECTIVE  DATE:  July  14,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 


1735  Jefferson  Davis  Mignway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
31,  June  14,  July  19,  August  16, 
September  6,  October  18,  November  8, 
1996  and  January  24,  1997,  the 
Committee  for  Purchase  from  People 
who  are  Blind  or  Severely  Disabled 
published  notices  (61  F.R.  27339,  30224, 
37719, 42584, 47113,  54417,  57849  and 
62  F.R.  3658)  of  proposed  deletions 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commoditie   and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodities  and  services  are 
hereby  deleted  from  the  Procurement 
List: 

Commodities 

Seat  Assembly,  Complete 

P.S.  #054-A 

Seat  Cover 

P.S.  #054-B 

Pad,  Shoulder  Strap 

P.S.  #I>-1212 

Harness,  Carrying 

1660-00-571-2239 

Kit.  Deep  Water  Fording 

2540-00-181-8109 

2540-00-780-0844 

Mirror  and  Bracket  Assembly 

2540-00-575-8392 

Truck,  Hand 

3920-00-847-1305 

Pouch,  Mechanic's  Tool 

5140-00-329-^306 

Chest,  Lighting  Equipment 
6210-00-382-9173 
Bandage,  Gauze 
6510-00-582-7992 
6510-00-582-7993 
Splint,  Wood 
6515-00-372-1200 
Bag,  Urine  Collection 
6530-01-074-6600 

Spineboard 
6530-01-119-0011 
6530-01-119-0012 
Apron,  Protective 
6532-00-935-9765 

Shirt,  Operating,  Surgical 

6532-00-299-9632 

6532-00-299-9633 

6532-00-299-9634 

Binder,  Looseleaf,  Pressboard 

7510-00-582-3807 

7510-00-281-4315 

7510-00-281^311 
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Binder,  Looseleaf,  Printout 
7510-00-965-2443 
Envelope,  Transparent 
7510-00-782-6276 
Eraser,  Blackboard 
7510-00-244-9145 

Portfolio 
7510-00-579-8554 

Refill,  Ballpoint  Pen 
7510-00-754-2687 
7510-00-543-6795 
7510-00-754-2690 

Tape,  Pressure-Sensitive  Adhesive 

7510-00-074-4946 

Pencil,  Mechanical 

7520-00-223-6673 

7520-00-266-9915 

7520-01-354-2304  ^ 

Card,  Guide,  File 

7530-00-988-6541 

7530-00-^88-6542 

7530-0O-988-6549 

7530-00-988-6550 

7530-00-988-6545 

7530-QO-988-6546 

7530-00-988-6547 

7530-00-988-6548 

7530-00-989-2425 

Card  Set,  Guide,  File 

7530-00-989-0694 

7530-00-989-0693 

7530-00-989-0695 

7530-00-989-0686 

7530-00-861-1275 

Envelope,  Wallet 
7530-00-281-5976 

Folder,  File 

7530-00-926-8975 

7530-00-926-8977 

7530-00-456-6140 

7530-00-531-7809 

7530-00-285-5879 

Folder,  File,  Pressboard 

7530-00-73^7723 

Folder-Set,  File,  Pressboard 

7530-00-286-7080 

7530-00-286-7244 

7530-00-286-7253 

Paper,  Looseleaf,  Ruled 

7530-00-286-4333 

7530-00-198-6265 

7530-00-286-4334 

7530-00-286-4335 

7530-00-286-4331 

Paper.  Looseleaf,  Blank 

7530-00-286-5777 

7530-00-286-5778 

7530-00-286-5779 

7530-00-286-5780 

7530-00-286-5781 

Tape,  Paper,  Computing  Machine 

7530-00-286-9055 

7530-00-286-9052 

7530-00-286-9053 

7530-00-222-3456 


DOE  This  Month  Newsletter 

769O-00-NSH-O033 

VA  Medical  Center  Newsletter 

769O-O0-NSH-O042 

Yard  News 
7690-00-NSH-0046 

Brush,  Sanitary 
7920-00-234-9317 

Bag,  Cloth 
8105-00-282-8183 

Box,  Shipping 

8115-00-117-9524 

8115-00-183-9496 

8115-00-183-9499 

8115-00-183-9500 

8115-00-183-9504 

8115-00-183-9505 

8115-00-190-^863 

8115-00-190-4888 

8115-00-190-4921 

8115-00-190-4936 

8115-00-190-4968 

8115-00-200-6954 

8115-00-200-6961 

8115-00-255-1346 

8115-00-281-3877 

8115-00-281-3882 

8115-00-281-3886 

8115-00-281-3889 

8115-00-285-1116 

8115-00-292-0724 

8115-00-418^660 

8115-00-514-2404 

8115-00-526-1617 

8115-00-579-9153 

8115-00-190-4864 

8115-00-190-4865 

8115-00-190-5053 

8115-00-418-^657 

8115-00-190-5011 

8115-00-418-4654 

8115-00-985-7312 

8115-00-292-0120 

8115-00-428-4145 

8115-00-117-9529 

8115-00-165-6599 

Case,  Flag.  Internment 
8345-00-782-3010 

Hood,  Extreme  Cold  Weather 

8415-00-472-4695 

Liner,  Coat,  Cold  Weather 

8415-01-062-0679 

8415-00-782-2889 

8415-00-782-2888 

8415-00-782-2887 

8415-00-782-2886 

8415-00-782-2890 

Liner,  Trousers,  Cold  Weather 

8415-01-180-0370 

8415-01-180-0371 

8415-01-180-0372 

8415-01-180-0373 

8415-01-180-0374 

8415-01-180-0375 

Trunks,  General  Purpose 

8415-01-311-0379 

8415-01-311-0380 


8415-01-311-0381 

8415-01-311-0382 

8415-01-311-0383 

8415-01-311-0384 

Gloves,  Men's 

8440-00-160-0874 

8440-00-160-0770 

8440-00-160-0875 

Bag,  Soiled  Clothes 

8465-00-122-0364 

8465-00-122-0362 

8465-00-122-0363 

Strap,  Webbing,  Waist,  LC-1 

8465-00-269-0481 

Cleaner,  Tobacco  Pipe 

9920-00-292-9946 

Senices 

Conunissary  Shelf  Stocking  and 

Custodial,  Seneca  Army  Depot, 

Seneca,  New  York 
Elevator  Operator,  Wyoming  Valley 

Veterans  Building,  19  North  Main 

Street,  Wilkes-Barre,  Pennsylvania 
Food  Service  Attendant  for  the 

following  locations:  Missouri  Air 

National  Guard,  10800  Lambert 

International  Boulevard,  Bridgeton, 

Missouri 
Jefferson  Barracks  and  Base.  Building 

280,  #1  Grant  Road,  St.  Louis, 

Missouri 
Food  Service  Attendant,  Naval  Station, 

Staten  Island  Galley,  New  York,  New 

York 
Grounds  Maintenance,  North  and  South 

Duplexes,  Naval  Weapons  Center, 

China  Lake,  California 
Janitorial/Custodial,  Armed  Forces 

Reserve  Center,  Los  Alamitos, 

California 
Janitorial/Custodial,  Domiciliary 

Buildings,  VA  Medical  Center, 

Dublin,  Georgia 
Janitorial/Custodial,  Air  National  Guard 

Base,  Otis,  Massachusetts 
Janitorial/Custodial,  Buildings  928  and 

1002,  Kirtland  Air  Force  Base,  New 

Mexico 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Downingtown,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Folsom,  Pennsylvania 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center,  1522-24  E.  Wingohocking 

Street,  Philadelphia,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center  950  Saw  Mill  Boulevard, 

Pittsburgh,  Pennsylvania 
Janitorial/Custodial,  Department  of  the 

Army,  Jimmy  Doolittle  Building, 

Columbia  Metro  Airport,  West 

Columbia,  South  Carolina 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  6300  West  7th  Street. 

Texarkana,  Texas 
janitorial/Custodial,  Federal  Center  25th 

and  Dover  Streets,  Moses  Lake, 

Washington 
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Mailroom  Operation,  U.S.  Army 
Research  Laboratory,  405  Arsenal 
Street,  Watertown,  Massachusetts 

Parts  Sorting,  Red  River  Army  Depot, 
Texarkana.  Texas 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-15579  Filed  6-12-97;  8:45  am] 

BtLUNG  CODE  e363-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
^-OPIE  WHO  ARE  BUND  OR 
SvF  RELY  DISABLED 

Proposec  Additions  to  ttie 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
31065,  FR  Doc.  97-14802,  in  the  issue 
of  June  6,  1997,  in  the  first  column,  the 
listing  for  "Food  Service  Attendant,  Fort 
Bliss,  Texas"  should  read  "Food  Service 
and  Food  Service  Attendant,  Fort  Bliss, 
Texas". 

Beverly  L.  Milkman, 
Executive  Director 

[FR  Doc.  97-15577  Filed  6-12-97;  8:45  ami 
BtUMQCOOE  e3S3-01-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

(Order  No.  888] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Montgomery, 
Alabama 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Montgomery  Area 
Chamber  of  Commerce,  Inc.  (the 
Grantee)  (an  Alabama  non-profit 
organization),  has  made  application  to 
the  Board  (FTZ  Docket  34-96.  61  FR 
20214,  5/6/96).  requesting  the 
establishment  of  a  foreign-trade  zone  at 
sites  in  Montgomery,  Alabama,  adjacent 


to  the  Birmingham  Customs  port  of 
entry;  and 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  222,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  §400.28,  subject 
to  the  standard  2,000-acres  activation 
limit. 

Signed  at  Washington,  DC,  this  30th  day  of 
May  1997. 

Foreign-Trade  2^ne8  Board. 
WiUiam  M.  Didey. 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 
Attest: 

John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

(FR  Doc.  97-15609  Filed  6-12-97;  8:45  ami 
BILUNQ  COOC  3610-4>S-P 


DEPARTMENT  OF  COMMERCE 

ForeigrvTrade  Zones  Board 
[Order  No.  893] 

Grant  of  Authority;  for  Subzone  Status; 
Puerto  Rico  Sun  Oii  Company  (Oil 
Refinery)  Yabucoa,  Puerto  Rico 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 


Whereas,  an  application  from  the 
Commerical  and  Farm  Credit  and 
Envelopment  Corporation,  grantee  of 
Foreign-Trade  Zone  61,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Puerto 
Rico  Sun  Oil  Company,  located  in 
Yabucoa,  Puerto  Rico,  was  filed  by  the 
Board  on  July  19,  1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  60-96, 
61  FR  39628,  7-3Q-96);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  611)  at  the  oil  refinery 
complex  of  Puerto  Rico  Sun  Oil 
Company,  located  in  Yabucoa.  Puerto 
Rico,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  §§  146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000— 
#2710.00.1050  and  #2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report, 
Appendix  C); 

— Products  for  export;  and, 

— Products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  2nd  day  of 
June  1997. 

Robert  S.  LaRoaM, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
(FR  Doc.  97-15612  Filed  6-12-97;  8:45  am) 

NLUNG  CODE  3610-OS-P 
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DE-PAR-^ytNT  OP  COMMERCE 

Foreiq^  "'ade  Zones  Boa-'c; 


[O'dP' 


No   39*1 


G'ant  o*  Authority  for  Subzone  Status; 
Tosco  CcKporatio"    iQi:  Retioe'-vi 
Deiawarr  County    Pennsy'vana 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Philadelphia  Regional  Port  Authority, 
grantee  of  Foreign-Trade  Zone  35,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  oil  refinery 
complex  of  Tosco  Corporation,  located 
in  Delaware  County,  Pennsylvania,  was 
filed  by  the  Board  on  September  29, 
1995,  and  amended  on  January  28, 1997, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
E)ocket  58-95.  60  FR  53164,  10-12-95 
and  62  FR  7751,  2-20-97);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now.  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  35D)  at  the  oil 
refinery  complex  of  Tosco  Corporation, 
located  in  Delaware  County, 
Peimsylvania,  at  the  locations  described 
in  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 


2.  Privileged  foreign  status  (19  CFR 
146.41)  shaU  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000— 
#2710.00.1050  and  #2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 
— Products  for  export;  and, 
— Products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington.  DC,  this  2d  day  of 
June  1997. 
Robert  S.  LaRnaM, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-15610  Filed  6-12-97;  8:45  am] 
BRUNO  CODE  3610-OS-P 


.PPAP-^MESi' 


^MMFRCE 


Fore'Qi'  ' -aoe  Zc;nes  Boa^d 
[OrOif'  '«c   i(9?' 

G''ar'  c-  AL,tho"">  ♦c  StiD/o'^f^  ^tallJ8; 
"exacc  i^'C     lO^-  Re^-ie'v    SHaqit 
County,  Washingio.n 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Tacoma,  grantee  of  Foreign-Trade 
Zone  86,  for  authority  to  establish 


special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Texaco  hic.,  located 
in  Skagit  County,  Washington,  was  filed 
by  the  Board  on  July  17,  1996,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  58-96,  61  FR  39119,  7-26-96); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  86C)  at  the  oil 
refinery  complex  of  Texaco  Inc.,  located 
in  Skagit  County,  Washington,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28,  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consiuned  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000— 
#2710.00.1050,  #2710.00.2500  and 
#2710.00.4510  which  are  used  in  the 
production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 

— ^Products  for  export;  and. 

— ^Products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  #9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  2d  day  of 
June  1997. 
Robert  S.  LaBiwa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
Jobn ).  Da  Ponte,  Jr.. 
Executive  Secretary. 
[FR  Doa  97-15611  Filed  &-12-87;  8:45  am] 
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MENT  OF  COMMERCE 


International  Trade  Administration 
[A-485-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Romania;  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  November  29, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(AFBs),  from  Romania.  The  period  of 
review  (POR)  is  May  1.  1993  through 
April  30,  1994.  This  review  covers  one 
class  or  kind  of  merchandise,  ball 
bearings  (BBs),  and  one  respondent, 
Tehnoimportexport  S.A.  (TIE). 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations.  The  final  weighted- 
average  dumping  margin  is  in  the 
section  titled  Final  Results  of  Review 
below. 

EFFECTIVE  DATE:  July  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Thomas  O.  B.irlow, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone:  (202)  482-4733. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended, 
(the  Act)  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31.  1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  29, 1996,  we  published 
in  the  Federal  Register  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  BBs  and 
parts  thereof  from  Romania.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Romania;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  60679. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Only  TIE  submitted 
comments. 


We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Act  and  19 
CFR  353.22. 

Scope  of  this  Review 

Imports  covered  by  this  review  are 
shipments  of  BBs  from  Romania.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  3926.90.45. 
4016.93.00,  4016.93.10.  4016.93.50, 
6909.19.5010,  8431.20.00,  8431.39.010. 
8482.10.10.  8482.10.50,  8482.80.00. 
8482.91.00.  8482.99.05,  8482.99.10, 
8482.99.35,  8482.99.6590,  8482.99.70. 
8483.20.40.  8483.20.80,  8483.50.8040, 
8483.50.90.  8483.90.20,  8483.90.30. 
8483.90.70.  8708.50.50.  8708.60.50. 
8708.60.80.  8708.70.6060,  8708.70.8050. 
8708.93.30.  8708.93.5000.  8708.93.6000. 
8708.93.75,  8708.99.06,  8708.99.31, 
8708.99.4960.  8708.99.50.  8708.99.5800. 
8708.99.8080.  8803.10.00,  8803.20.00, 
8803.30.00,  8803.90.30,  8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  on  the  scopw  of  the 
order  being  reviewed,  including  recent 
scope  decisions,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  and  Revocation  in  Part  of 
Antidumping  Duty  Orders.  60  FR  10900 
(February  28,  1995).  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Analysis  of  Comments  Received 

Comment  1 :  TIE  argues  that  it  is 
entitled  to  a  separate  rate,  and  that,  in 
refusing  to  provide  a  separate  rate  for 
TIE,  the  Department  overlooked 
significant  changes  that  occurred  both 
in  Romania  and  at  TIE  over  the  past 
several  years.  TIE  points  out  that  in 
1993,  pursuant  to  Romanian  law,  it  was 
a  joint  stock  company  with  70  percent 
of  the  stock  held  by  the  State  Ownership 
Fund  (SOF)  and  30  percent  held  by  the 
Private  Ownership  Fund  (POF).  TIE 
claims  that  there  is  no  evidence  that  the 
government  had  any  theoretical  control 
over  tie's  daily  activities.  Even  if  the 
shareholders,  i.e.,  the  SOF  and  the  POF 
had  some  rights  with  respect  to  the 
selection  of  the  Council  of 
Administration,  which  had  the  right  to 
select  certain  management  personnel, 
TIE  states  that  this  should  not  negate  a 
finding  that  there  was  no  government 
control  with  respect  to  TIE's  exports. 
TIE  argues  that  shareholders  of 
government-owned  companies  in  any 


country  have  certain  rights,  including 
the  right  to  select  certain  company 
officials. 

TIE  states  that  exporters  in  non- 
market  economy  (NME)  countries  are 
entitled  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  exports, 
and  it  further  claims  that  separate  rate 
determinations  are  rendered  on  a  case- 
by-case  basis,  citing  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  [Sparklers],  56  FR  20588  (May  6. 
1991),  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China 
(Silicon  Carbide),  59  FR  22585  (May  2. 
1994).  TIE  argues  that  the  Department 
failed  to  supply  any  causal  connection 
between  government  selection  of 
management  and  actual  control  of 
export  prices,  and  TIE  claims  that  there 
is  no  record  evidence  to  support  the 
Department's  assumption  of  such  a 
coimection. 

TIE  also  argues  that,  in  response  to 
the  Polish  government's  request  that  the 
Department  revoke  Poland's  status  as  a 
NME  country,  the  Department  did  not 
determine  that  "government 
ownership"  of  state-owned  enterprises, 
or  the  selection  of  management  by  the 
owner,  precludes  a  commercial  entity's 
independence,  referring  to  Department 
Memorandum,  Respondent's  Request  for 
Revocation  of  Poland's  NME  Status 
(June  21, 1993)  at  18-19. 

Finfdly,  TIE  argues,  the  Department 
has  determined,  in  other  cases  involving 
Romania,  that  former  state-owned 
Romanian  trading  companies  which 
have  undergone  partial  privatization 
were  entitled  to  separate  rates,  citing, 
e.g.,  Circular  Welded  Non- Alloy  Steel 
Pipe  from  Romania:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Vvlue,  61  FR  24274.  24283  (May 
14.  1996)  (Steel  Pipe).  While  TIE 
acknowledges  that  it  was  not  privatized 
during  the  POR.  TIE  claims  that  its 
management,  and  not  the  government, 
controlled  all  aspects  of  the  export 
process.  Accordingly,  TIE  asserts,  the 
Department  should  provide  TIE  with  a 
separate  rate  for  the  final  results. 

Department's  Position:  We  disagree 
with  TIE.  To  determine  whether  a 
compfmy  is  sufficiently  independent  of 
govenunent  control  to  be  entitled  to  a 
se{>arate  rate  we  analyze  the  exporting 
entity  under  the  test  established  in 
Sparklers,  as  amplified  by  Silicon 
Carbide.  We  test  the  absence  of  both  de 
jure  and  de  facto  government  control 
with  respect  to  the  following  criteria:  (1) 
the  respondent's  export  prices  are  not 
set  by.  nor  subject  to  the  approval  of,  a 
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government  authority;  (2)  the 
respondent  has  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  the  respondent  has 
autonomy  from  the  government 
regarding  the  selection  of  management; 
and  (4)  the  respondent  retains  the 
proceeds  from  its  export  sales  and 
makes  indepenent  decisions  regarding 
the  disposition  of  profits. 

In  applying  this  test  to  TIE  we 
determined  that,  from  a  de  facto 
perspective,  TIE  did  not  have  autonomy 
in  making  decisions  regarding  the 
selection  of  management.  See 
Memorandum  For  Director,  Office  of 
Antidumping  Compliance,  From 
Director,  Division  II,  Office  of 
Antidumping  Compliance:  Assignment 
of  a  Separate  Rate  for 
Tehnoimportexport  S.A..  in  the  1993-94 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
Romania,  January  31,  1996.  Ehiring  the 
POR,  the  Council  of  Administration, 
composed  mostly  of  members  of  the 
government,  was  responsible  for  the 
hiring  and  firing  of  key  personnel, 
including  TIE's  general  director.  The 
Council  of  Administration  also  selected 
the  Executive  Committee,  which 
controlled  day-to-day  activities  of  TIE, 
indicating  a  significant  degree  of  de 
facto  government  control.  The  fact  that 
TIE  did  not  have  autonomy  in  the 
selection  of  management  also  suggested 
that  TIE'S  export  prices  were  subject  to 
the  approval  of  a  government  entity,  and 
that  TIE'S  authority  to  negotiate  and  sign 
contracts  was  similarly  not  free  from 
government  direction. 

We  find  TIE'S  citation  to  our  decision 
regarding  the  Polish  government's 
request  that  the  Department  revoke 
Poland's  status  as  an  NME  country,  to 
be  inapposite.  Our  test  for  determining 
NME  status  is  different  from  our 
separate- rates  test.  Additionally,  as  TIE 
acknowledges,  separate-rates  analyses 
are  rendered  on  a  case-by-case  basis. 
Accordingly,  we  have  made  our 
determination  as  to  TIE's  eligibility  for 
a  separate  rate  based  on  the 
characteristics  unique  to  TIE's  situation. 

We  also  note  certain  differences 
between  thi.s  case  and  Steel  Pipe. 
Whereas  in  Steel  Pipe  we  verified  that 
respondents'  Councils  of 
Adiniiustration  were  sufficiently 
independent  of  the  government  [Steel 
Pipe  at  24276),  TIE's  Council  of 
Administration  was,  as  explained  above, 
composed  mostly  of  members  of  the 
government  during  the  POR. 
Accordingly,  we  have,  for  these  final 
results,  maintained  our  preliminary 


determination  that  TIE  is  not  entitled  to 
a  separate  rate. 

Comment  2:  TIE  argues  that  the 
Department's  labor  rate  calculation, 
based  on  the  labor  rate  in  Poland,  was 
erroneous  in  three  respects.  First,  TIE 
challenges  the  monthly  hours  worked 
used  to  calculate  surrogate  wage  rates  in 
Poland,  obtained  from  the  International 
Labor  Office  (ILO)  Yearbook  of  Labor 
Statistics.  TIE  claims  that  the  monthly 
hours  figure  is  illogical,  and  assumes 
Polish  workers  are  working  only  31.65 
hours  per  week.  Further,  TIE  claims  that 
the  Department's  use  of  the  ILO  data 
conflicts  with  more  recent  information 
used  by  the  Department,  citing  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  the 
Republic  of  Romania;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  51427,  51430  {October  2, 
1996]  [TRBsfrom  Romania).  Likewise, 
TIE  notes  that  the  Department  used  the 
same  data  in  Tapered  Roller  Bearings 
and  Parts  Thereof  Finished  or 
Unfinished  from  Romarua;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  63826, 
63927  (December  2,  1996).  TIE  asserts 
that,  assuming  that  wage  statistics  from 
the  Polish  Statistical  Bulletin  are  used 
for  the  final  results,  the  data  should  be 
amended  to  reflect  a  42-hour  work  week 
consistent  with  the  cited  cases. 

Second,  TIE  argues  that  the  Polish 
labor  rates  improperly  included  bonus 
payments.  TIE  claims  that  the 
Department  typically  uses  a  simple 
hourly  wage  as  a  surrogate  value,  and 
that  use  of  a  wage  that  includes  bonus 
payments  unfoirly  assumes  profits  "were 
made  by  the  Polish  companies. 
Accordingly,  TIE  argues  that  the 
Department  should  modify  the  Polish 
labor  data  to  exclude  bonus  payments 
from  profit. 

Finally,  TIE  argues  that  Polish  labor 
rates  are  not  representative  of  labor  rates 
is  Romania,  or  in  other  potential 
surrogate  countries.  TIE  claims  that  the 
labor  rate  used  by  the  Department  in  the 
'preliminary  results,  $1.46  per  hour, 
exceeds  the  rate  in  Romania, 
presumably  because,  based  on  1992 
statistical  data  used  by  the  Department, 
Poland's  per  capita  GNP  was  roughly 
double  that  of  Romania.  TIE  argues  that 
it  is  unfair  to  use  the  labor  rate  from  a 
country  with  such  a  disparate  edge  in 
per  capita  income  without  adjiisting 
such  labor  rates  to  account  for  the 
income  disparity.  TIE  points  out  that 
record  evidence  indicates  that  the  labor 
rate  for  Ecuador,  a  potential  surrogate 
country  whose  per  capita  GNP  was 
almost  identical  to  that  of  Romania,  was 
$0.73  per  hour. 


TIE  states  that  the  Department's 
proposed  regulations  direct  the 
Department  to  use  an  average  of  the 
wage  rates  in  market  economy  countries 
considered  to  be  economically 
comparable  to  the  NME  country.  TIE 
suggests  that  the  Department  adopt  that 
policy  for  purposes  of  the  final  results 
and  use  an  average  of  the  Polish  rate  (as 
modified  by  TIE's  other  arguments 
explained  above)  and  the  Ecuadoran 
rate. 

Department's  Position:  We  agree  with 
TIE  in  part.  The  ILO  data  we  used  in  the 
preliminary  results  represented  actual 
hours  worked  as  opposed  to  paid  hours, 
including,  e.g.,  paid  holidays  and  paid 
vacations.  The  wage  statistics  from  the 
Polish  Statistical  Bulletin  are  based  on 
total  paid  hours.  Therefore,  consistent 
with  TRBs  from  Romania,  for  these  final 
results  we  have  recalculated  the  wage 
rate  using  a  42-hour  work  week  based 
on  information  from  Investing,  Licensing 
and  Trading  Conditions  Abroad, 
Poland,  published  by  the  Economist 
Intelligence  Unit.     

We  disagree  with  TIE's  second 
argument.  Wage  rates  should  be.  as 
accurately  as  possible,  a  reflection  of  the 
actual  costs  to  employers.  Bonus 
payments  represent  a  portion  of  the 
fabrication  cost  to  the  employer  and  are 
properly  a  part  of  our  calculation. 

Fmally,  we  disagree  with  TIE's 
suggestion  that,  in  accordance  with  our 
proposed  regulations,  we  use  an  average 
of  the  Polish  wage  rate  and  the 
Ecuadoran  wage  rate.  Although  our 
proposed  regulations  suggest  the  use  of 
an  alternative  method  for  valuing  labor, 
(61  FR  7308,  7345  (February  27, 1996)), 
our  current  practice  remains  unchanged 
and  we  continue  is  to  use  wage  data 
from  a  single  surrogate  country. 
Furthermore,  of  the  two  coimtries 
suggested  by  TIE  with  which  to 
calculate  an  average  wage  rate,  only 
Poland  has  a  comparable  industry.  As 
such,  Poland  is  the  proper  source  for  the 
surrogate  wage  rate. 

Comment  3:  TIE  argues  that  the 
Department  should  use  the  statutory 
minimum  of  8  percent  to  calculate  profit 
for  foreign  market  value  (FMV) 
purposes. 

department's  Position:  We  disagree 
with  TIE.  If  the  profit  in  the  surrogate 
is  higher  than  8  percent,  as  here,  we  use 
the  act\ial  profit  in  the  surrogate  for  our 
FMV  calculation.  We  use  the  statutory 
minimum  for  profit  only  in  cases  for 
which  the  surrogate  profit  is  below  8 
percent. 

Final  Resitlts  of  the  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
the  following  weighted-average  margin 
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exists  for  the  period  May  1, 1993 
through  April  30,  1994: 


Manulacturer/exporter 

Margin 
(percent) 

Rofnania  Rate 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results 
for  all  shipments  of  BBs  and  parts 
thereof  from  Romania  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  TIE  and  for  all  other  Romanian 
exporters  will  be  zero  percent;  and  (2) 
for  non-Romanian  exporters  of  BBs  and 
parts  thereof  from  Romania,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  Romanian  supplier  of  that 
exporter.  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
i^dministrative  review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  May  27,  1997. 
Robert  S.  LaRimm, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  97-15605  Filed  6-12-«7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-421-804] 

Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherlands; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  Antidumping  Duty  Administrative 

Review. 

SUMMARY:  On  April  15, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  cold-rolled 
carbon  steel  flat  products  frt)m  the 
Netherlands  (62  FR  18476).  The  period 
of  review  is  August  1,  1994  through  July 
31.  1995.  On  April  21, 1997,  the  sole 
respondent,  Hoogovens  Staal  BV,  and  its 
U.S.  subsidiary,  Hoogovens  Steel  USA, 
Inc.  (collectively,  Hoogovens)  filed  a 
timely  request  that  the  Department 
correct  two  ministerial  errors  in  these 
final  results.  On  May  1, 1997,  the 
petitioners  (Bethlehem  Steel 
Corporation,  U.S.  Steel  Company  (a  Unit 
of  USX  Corporation),  Inland  Steel 
Industries,  Inc.,  Geneva  Steel,  Gulf 
States  Steel  Inc.  of  Alabama,  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company)  also  filed  a  timely  request  for 
the  correction  of  certain  ministerial 
errors  in  the  programming  language.  We 
are  publishing  this  amendment  to  the 
final  results  of  review  in  accordance 
with  19  CFR  353.28(c). 
EFFECTIVE  DATE:  June  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig,  AD/ 
CVD  Enforcement  Group  III,  Office  8, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0405  or 
(202)  482-3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  oth^r^ise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 


Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  tariff  Schedule  (HTS) 
under  item  numbers  7209.15.000, 
7209.16.1030,  7209.16.0060, 
7209.16.0090.  7209.17.0030, 
7209.17.0060,  7209.17.0090, 
7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000, 
7209.25.0000.  7209.26.0000, 
7209.27.0000.  7209.28.0000. 
7209.90.0000.  7210.70.3000, 
'7210.90.9000,  7211.23.1500, 
7211.23.2000,  7211.23.3000, 
7211.23.4500,  7211.23.6030, 
7211.23.6060.  7211.23.6085, 
7211.29.2030,  7211.29.2090, 
7211.29.4500,  7211.29.6030. 
7211.29.6080.  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7215.50.0015, 
7215.50.0060.  7215.50.0090. 
7215.90.5000.  7217.10.1000. 
7217.10.2000,  7217.10.3000. 
7217.10.7000,  7217.90.1000, 
7217.90.5030,  7217.90.5060,  and 
7217.90.5090.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  "working 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminiun-killed,  cold-rolled  steel  coil 
that  is  open-coil  {umealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface.  These  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  POR  is  August  1, 1994.  through 
July  31,  1995.  This  review  covers  entries 
of  certain  cold-rolled  carbon  steel  flat 
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products  from  the  Netherlands  Dy 

HooRovens. 


Ml 


u«i(   lal  Errors  in  Final 


of 


Aner  reviewing  Hoogovens'  allegation 
of  two  ministerial  errors  in  the 
Department's  computer  program  for  the 
final  results  of  review  for  cold-rolled 
carbon  steel  flat  products  from  the 
Netherlands,  we  agree  that  an  "else" 
statement  should  be  inserted  in  the 
computer  progranmiing  after  each  line 
of  adjustments  to  the  reported  further 
manufacturing  costs  for  certain  invoices. 
This  point  was  also  made  by  petitioners. 
FurthHT,  we  agree  with  Hoogovens  that 
we  should  not  have  included  costs  of 
repacking  merchandise  further 
manufiactured  in  the  United  States  in 
the  calculation  of  foreign  market  value, 
since  we  included  these  costs  in  further 
manufacturing  costs,  which  are 
deducted  from  U.S.  price  in  the  margin 
calculation. 

We  also  agree  with  petitioners  that  in 
adjusting  Hoogovens'  reported  further 
manufacturing  costs,  we  inadvertently 
omitted  port-to-plant  movement 
expenses  for  the  specific  invoices 
referenced  in  the  program.  We  further 
agree  with  petitioners  that  in  calculating 
the  net  price  for  CEP  transactions,  we 
should  have  deducted  total  movement 
expenses  instead  of  inland  freight 
expenses  only.  For  these  amended  final 
results  we  have  made  all  of  the  above 
corrections. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of 
ministerial  errors,  we  have  determined 
the  margin  to  be: 


Manufacturer/ 
exporter 

Period  of  review 

Margin 

(per- 
cent) 

Hoogovens 
Staal  B.V  ... 

8/1/94-7/31/95 

4.9'f 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  for  all 


shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
Hoogovens  will  be  the  rate  indicated 
above;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  in  the  original  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(3)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  19.32  percent,  the  "all-other"  rate 
established  in  the  amended  final 
determination  in  the  LTFV  investment. 
See  Amended  Final  Determination 
Pursuant  to  CIT  Decision:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Netherlands,  61  F.R.  47871. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbersement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.28(c). 


Dated:  )une  4, 1997. 
Robert  S.  LaRusM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-15608  Filed  6-12-97;  8:45  am] 

BILUNQ  CODE  3510-OS-M 


DEPaH   .M.L.hfr  OF  Cl  MM-RCE 
International  Trade  Administration 

[A-42»-601] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
M,v  f>yv  of  Solid  Urea  From  the  Former 
German  Democratic  Republic 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  June  13. 1997. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidimiping  order  on  Solid  Urea 
from  the  Former  German  Democratic 
Republic,  pursuant  to  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay  . 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F^resing,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone 
(202)  482-0194. 

SUPPLEMENTARY  INFORMATION:  Under 
§  751(a)(3)(A)  of  the  Act,  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa  (May  30,  1997). 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act.  the  Department  is  extending  the 
time  limits  as  follows: 


Product 


Country 


Germany 


Review 
period 


95/96 


Initiation 
date 


08/15/96 


Prelim  due 
date 


Final  due 
dater/ 


■+- 


Solid  Urea  (A-429-601) 

•The  Department  shall  issue  the  final  detemiination  120  days  after  the  publication  of  the  preliminary  determination, 
mated  based  on  publication  of  the  preliminary  notice  five  business  days  after  signature. 


07/02/97 


10/30^7 


This  final  due  date  is  esti- 


SJ-"I». 


Federal  Register  /  Vol.  62.  No.  114  /  Friday,  June  13,  1997  /  Notices 


Dated:  June  2.  199/ 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  IB. 

(FR  Doc.  97-15604  Filed  6-12-97;  8:45  am] 

BILUNG  COO€  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230.  Apphcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C. 

Docket  Number:  97-038.  Applicant: 
Florida  State  University,  NHMFL,  1800 
E.  Dirac  Drive.  Tallahassee.  FL  32310. 
Instmment:  EPR  W-Band  System,  Model 
ELEXSYS.  Manufacturer:  Bruker 
Instruments.  Germany.  Intended  Use: 
The  article  is  intended  to  be  used  for 
studies  of  the  electron  paramagnetic 
resonance  spectra  related  to  the 
environment  of  unpaired  electrons  in 
biological  samples  (proteins,  fat,  nucleic 
acid  or  whole  cells).  In  addition,  the 
instrument  will  be  used  for  training 
graduate  students  for  research  in  the 
courses  BSC  (biological  science)  5392 
Graduate  Tutorial"  and  BSC  5905 
"Dissertation  Research."  Application 
accepted  by  Commissioner  of  Customs: 
May  13.  1997. 

Docket  Number:  97-040.  Applicant: 
University  or  Wisconsin,  750  University 
Avenue.  A.  W.  Peterson  Building. 
Madison,  Wl  53706.  Instrument: 
'^i:Sapphire  Lasei   Model  MBR-110. 
Manufacturer.  Microlase  Optical 
Systems,  United  Kingdom.  Intended 
Use:  The  article  is  intended  to  be  used 
for  studies  of  electron  gas-phase  atoms 
and  gas-phase  moleculas  with  emphasis 
on  rare  gas  atoms  and  alkali  atoms. 
Experiments  will  be  conducted  to  obtain 
electron  impact  cross  sections  with  the 
goals  of  studying  the  efficiency  of 


energy  iraiisier  in  the  various  inelastic 
processes  and  understanding  the 
relevant  electron-atom  and  electron- 
molecule  interactions.  Application 
accepted  by  Commissioner  of  Customs: 
May  20, 1997. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-15603  Filed  6-12-97;  8:45  ami 
BILUNG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Stevens  Institute  of  Technology,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  9&-103R.  Applicant: 
Stevens  Institute  of  Technology, 
Hoboken.  NJ  07030.  Instrument: 
Stopped-Flow/Scanning  Spectrometer, 
Model  SX.18MV.  Manufacturer: 
Applied  Photophysics  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  17783,  April  11,  1997.  fleasons.  The 
foreign  instrument  provides  a 
photodiode  array  detector  to  separate  a 
single  pulse  of  white  light  into  discrete 
wavelengths  of  300  to  700  nm  for  study 
of  rapid  kinetic  chemical  reactions. 
Advice  received  from:  National 
Institutes  of  Health,  May  19,  1997. 

Docket  Number:  97-019.  Applicant: 
The  Johns  Hopkins  University, 
Baltimore.  MD  21218.  Instrument:  Fiber- 
Electrode  Micromanipulator. 
Manufacturer:  Thomas  Recording  Sci. 
Res..  Germany.  Intended  Use:  See  notice 
at  62  FR  13600,  March  21,  1997. 
Reasons:  The  foreign  instrument 
provides  delivery  and  placement  of  up 
to  7  microelectrodes  of  diameters  to  25 
>un  with  state-of-the-art  electrical  signal 
processing  across  the  7  channels  for 
study  of  neuronal  brain  functioning. 
Advice  received  from:  National 
Institutes  of  Health.  May  19.  1997. 


Docket  Number:  97-024.  Applicant: 
Stanford  University/University  of 
California,  Berkeley,  Stanford.  CA 
94305.  Instrument:  Electron  Energy 
Analyzer,  Model  Scienta  200. 
Manufacturer:  Scienta  Instrument  AB, 
Sweden.  Intended  Use:  See  notice  at  62 
FR  17783,  April  11, 1997.  fleasons.  The 
foreign  instrument  provides  highest 
energy  resolution  of  5.0  meV  with 
resolving  power  to  1500.  Advice 
received  from:  National  Insdtute  of 
Standards  and  Technology  and 
Brookhaven  National  Laboratory,  May 
27,  1997. 

DocJtet  Number:  97-025.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument:  Fish 
Tank  System.  Manufacturer:  Klaus- 
Jurgen  Schwarz,  Germany.  Intended 
Use:  See  notice  at  62  FR  17783,  April 
11, 1997.  fleasons;  The  foreign 
instrument  provides  an  optimal  design 
for  genetic  analysis  of  early 
development  in  the  zebra  fish.  Advice 
received  from:  U.S.  Fish  and  Wildlife 
Service  and  a  private  aquatic  toxicology 
laboratory,  May  23,  1997. 

The  National  Institutes  of  Health,  the 
National  Institute  of  Standards  and 
Technology,  Brookhaven  National 
Laboratory,  the  U.S.  Fish  and  Wildlife 
Service,  and  a  private  aquatic  toxicology 
laboratory  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Fraak  W.  CrmI, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-15601  Filed  6-12-97:  8:45  am) 
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This  decision  is  made  pursuant  to. 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
bnportation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
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Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  97-029.  Applicant: 
University  of  Colorado,  Boulder,  CO 
80309.  Instrument:  Color  Center  Laser. 
Manufacturer:  GWU  Lasertechnik, 
Germany.  Intended  Use:  See  notice  at  62 
FR  17783,  April  11,  1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  tuning  range  of  1450  to 
1750  run.  (2)  minimum  power  output  of 
50  mW  and  (3)  a  maximum  linewidth  of 
10  GHz.  These  capabilities  are  pertinent 
to  the  applicant's  intended  purposes 
and  we  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  97-15602  Filed  6-12-97;  8:45  am) 
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agency:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  December  6,  1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1,  1994  through 
December  31, 1994  (61  FR  64669).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 


the  net  subsidy  for  each  reviewed 
company,  and  for  all  non-reviewed 
companies,  see  the  Final  Results  of 
Review  section  of  this  notice.  We  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  detailed 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  June  13. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassel  or  Loreuza  Olivas, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  C.F.R.  355.22(a),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  The  producers/exporters  of 
the  subject  merchandise  for  which  this 
review  was  requested  are: 


Calcutta  Ferrous  

CamatioQ  Enterprise  Pvt  Ltd.  .. 

Commex  Corporation  

Crescent  Foundry  Co.  Pvt  Ltd. 

Delta  Enterprises  

Dinesh  Brothers  

Uma  Iran  &  Steel 


Kajaria  Iron  Castings  Pvt.  Ltd  

Kejriwal  Iron  &  Steel  Works  

Nandikeshwari  Iron  Foundry  Pvt  Ltd 

Orissa  Metal  Industries  

R.B.  Agarwalla  &  Company  Pvt  Ltd  ... 

R.B.  Agarwalla  &  Co 

Victory  Castings  Ltd 


RSI  Limited. 

Seramapore  Industries  Pvt  Ltd. 

Shiee  Rama  Enterprise. 

Shree  Uma  Foundries. 

Siko  Elxports. 

Super  Iron  Foundry. 


Delta  Enterprises,  Orissa  Metal 
Industries.  R.B.  Agarwalla  &  Co.  Pvt. 
Ltd.,  Shree  Uma  Foundries  and  Uma 
Iron  &  Steel  did  not  export  the  subject 
merchandise  during  the  period  of 
review  ("POR").  Therefore,  these 
companies  have  not  been  assigned  an 
individual  company  rate  for  this 
administrative  review.  This  review 
covers  the  period  January  1, 1994 
through  December  31, 1994,  and 
nineteen  programs. 

Since  the  publication  of  the 
preliminary  results  on  December  6, 
1996,  we  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
January  6,  1997,  case  briefs  were 
submitted  by  the  Engineering  Export 
Promotion  Council  of  India  (EEPC)  and 
the  exporters  of  certain  iron-metal 
castings  to  the  United  States 
(respondents)  during  the  review  period 
and  the  Miinicipal  Castings  Fair  Trade 
Council  and  its  members  (petitioners). 
On  January  13, 1997,  rebuttal  briefs 
were  submitted  by  the  EEPC, 
respondents  and  petitioners. 


Applicable  Statute 

Unless  otherwise  indicated,  all  - 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
v«th§  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  administrative 
review  are  shipments  of  Indian  manhole 
covers  and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  ("HTS")  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 


The  written  description  remains 
dispositive. 

Verification 

As  provided  in  §  782(i)  of  the  Act,  we 
verified  information  submitted  by  the 
Government  of  India  and  certain 
producers/exporters  of  the  subject 
merchandise.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials  and  examination  of  relevant 
accounting  and  financial  records  and 
other  original  source  docimients.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Analysis  of  Programs 

Based  upon  the  responses  to  our 
questioimaire,  the  results  of  verification, 
and  written  comments  from  the 
interested  i}arties  we  determine  the 
following: 
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/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Pre-Shipment  Export  Financing 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  oiu-  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  as  follows: 


4.  Post-Shipment  Export  Credit  in 
Foreign  Currency  ("PSCFC") 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  as  follows: 


Manufacturer/exporter 

Rate 
(percent) 

Calcutta  Ferrous  ,... 

Carnation  Enterpnse  Pvt.  Ltd.  .. 

Commex  Corporation 

Crescent  Foundry  Co.  Pvt.  Ltd. 
Dinesti  Brottiers  

0.12 
0.24 
0.03 
0.04 
0.57 

Kajana  Iron  Castings  Pvt.  Ltd. .. 

Keinwal  Iron  &  Steel  Works 

Nandikeshwari  Iron  Foundry 

Pvt.  Ltd 

R.B.  Agarwalla  &  Company 

RSI  Limited  

0.40 
0.00 

0.24 
0.03 
0.59 

Seramapore  Industries  Pvt.  Ltd. 
Stiree  Rama  Enterpnse  

0.04 
0.00 

Siko  Exports 

Super  Iron  Fourxlry 

0.00 
0.25 

Victory  Castings  Ltd 

0.25 

2.  Pre-Shipment  Export  Credit  in 
Foreign  Currency  ("PCFC") 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  0.45  percent 
for  Calcutta  Ferrous  and  0.00  percent  for 
all  other  producers/exporters  of  the 
subject  merchandise. 

3.  Post-Shipment  Export  Financing 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  0.03  percent 
for  Dinesh  Brothers  Pvt.  Ltd.,  0.02 
percent  for  Super  Iron  Foundry  and  0.00 
percent  for  all  other  producers/exporters 
of  the  subject  merchandise. 


Manulacturer/exporter 

Rate 
(percent) 

Calcutta  Ferrous  

1.91 

Carnation  Enterprise  Pvt.  Ltd.  .. 

Commex  Corporation 

Crescent  Foundry  Co.  Pvt.  Ltd. 
Dinesh  Brottiers  

0.14 
0.91 
0.59 
1.45 

Kajaria  Iron  Castings  Pvt.  Ltd.  .. 

Kejnwal  Iron  &  Steel  Works 

Nandikeshwari  Iron  Foundry 

Pvt.  Ltd 

R.B.  Agarwalla  &  Company 

RSI  Limited  

3.54 
0.10 

2.74 
0.67 
2.21 

Seramapore  Industries  Pvt.  Ltd. 
Shree  Rama  Enterprise 

2.15 
0.00 

Siko  Exports _ 

Su(>er  Iron  Foundry 

2.23 
0.00 

Victory  Castings  Ltd.1.91%  

1.77 

5.  Income  Tax  Deductions  Under 
Section  80  HHC 

In  the  preliminary  results  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise  under  section  771(5A)(B) 
(Note:  The  preliminary  results 
mistakenly  indicated  the  section  as 
772(5A)(B)).  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  as  follows: 


Manulacturer/exporter 

Rate 

(percent) 

Calcutta  Ferrous  

3.19 

Carnation  Enterprise  Pvt.  Ltd  ... 
Commex  Corporation 

2.15 
0.45 

Crescent  Foundry  Co.  Pvt.  Ltd 
Dinesh  Brothers  

7.52 
0.00 

Kajana  Iron  Castings  Pvt.  Ltd  ... 

Kejnwal  Iron  &  Steel  Works 

Nandikeshwari  Iron  Foundry 

Pvt.  Ltd  

R.B.  Agarwalla  &  Company 

RSI  Limited  

11.64 
15.04 

0.28 
3.86 
4.89 

Seramapore  Industries  Pvt.  Ltd 

Shree  Rama  Enterpnse 

Siko  Exports 

7.02 

13.09 

2.28 

Super  Iron  Foundry 

0.05 

Vk:tory  Castings  Ltd 

0.00 

6.  Import  Mechanisms  (Sale  of  Licenses) 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  0.24  percent 
for  Kajaria  Iron  Castings  Pvt.  Ltd,  0.06 
percent  for  Kejnwal  Iron  &  Steel  Works, 
0.15  percent  for  Seramapore  Industries 
Pvt.  Ltd,  and  0.00  percent  for  all  other 
producers/exporters  of  the  subject 
merchandise. 

7.  Exemption  of  Export  Credit  From 
Interest  Taxes 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  preliminary  findings. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
preliminary  results  and  are  as  follows: 


Manutacturer/exporter 

Rate 
(percent) 

Calcutta  Ferrous  

0.09 

Carnation  Enterprise  Pvt.  Ltd  ... 
Commex  Corporation 

0.03 
0.03 

Crescent  Foundry  Co.  Pvt.  Ltd 
Dinesh  Brothers 

0.02 
0.16 

Kajaria  Iron  Castings  Pvt.  Ltd  ... 

Kejnwal  Iron  &  Steel  Works 

Nandikeshwari  Iron  Foundry 

Pvt.  Ltd  

R.B.  Aganwalla  &  Company 

RSI  Limited     

0.24 
0.00 

0.15 
0.02 
0.12 

Seramapore  Industries  Pvt.  Ltd 
Shree  Rama  Enterprise 

0.06 
0.00 

Siko  Exports 

0.13 

Suoer  Iron  Foundrv 

0.07 

Victory  Castinos  Ltd 

0.08 

B.  Other  Program  Determined  to  Confer 
Subsidies 

In  the  preliminary  results  we  found 
that  the  following  new  program 
conferred  countervailable  benefits  on 
the  subject  merchandise: 

Payment  of  Premium  Against  Advance 
License 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  our  Hndings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  are  3.65 
percent  ad  valorem  for  Dinesh  Brothers 
Pvt.  Ltd.  and  0.00  percent  for  all  other 
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producers/exporters  of  the  subject 
merchandise. 

U.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

1.  Market  Development  Assistance 

(MDA) 

2.  Rediscounting  of  Export  Bills  Abroad 

3.  International  Price  Reimbursement 

Scheme  (IPRS) 

4.  Cash  Compensatory  Support  Program 

(CCS) 

5.  Programs  Operated  by  the  Small 

Industries  Development  Bank  of 
India  (SIDBI) 

6.  Export  Promotion  Replenishment 

Scheme  (EPRS)  (IPRS  Replacement) 

7.  Export  Promotion  Capital  Goods 

Scheme 

8.  Benefits  for  Export  Oriented  Units 

and  Export  Processing  Zones 

9.  Special  Imprest  Licenses 

10.  Special  Benefits 

11.  Duty  Drawback  on  Excise  Taxes 
We  did  not  receive  any  comments  on 

these  programs  from  the  interested 
parties,  and  our  review  of  the  record 
have  not  led  us  to  change  our  findings 
from  the  preliminary  results. 

Analysis  of  Comments 

Comment  1 

Respondents  contest  the  Department's 
use  of  a  rupee-loan  interest  rate, 
adjusted  for  exchange  rate  changes,  as 
the  benchmark  to  calculate  the  benefit 
on  PSCFC  loans.  According  to 
respondents,  this  is  inconsistent  with 
item  (kj  of  the  "Illustrative  List  of 
Export  Subsidies,"  annexed  to  the 
Agreement  on  Subsidies  and 
Countervailing  Measures.  Item  (k) 
provides  that  an  "export  credit"  is  a 
subsidy  only  if  those  credits  are  granted 
by  governments  at  interest  rates  below 
the  cost  of  funds  to  the  government. 
Because  the  Indian  commercial  banks 
providing  PSCFC  loans  could 
themselves  borrow  at  LIBOR-linked 
rates,  the  appropriate  benchmark, 
respondents  claim,  is  a  LIBOR-linked 
interest  rate.  Accordingly,  PSCFC  loans 
should  not  be  considered  beneficial  to 
■  the  extent  that  they  are  provided  at  rates 
above  the  appropriate  benchmark,  i.e., 
the  rateat  which  Indian  commercial 
banks  could  borrow  U.S.  dollars. 

According  to  petitioners,  the 
Department  has  consistently  rejected  the 
"cost-to-govemment"  methodology  of 
item  (k),  because  that  approach  does  not 
adequately  capture  the  benefits 
provided  under  short-term  financing 
programs.  In  support  of  their  argument, 


petitioners  cite  the  Department's 
determinations  in  Extruded  Rubber 
Thread  from  Malaysia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  60  FR  17515,  17517  (April  6, 
1995)  and  Certain  Textile  Mill  Products 
from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  56  FR  12175. 12177  (March  22, 
1991).  Pedtioners  also  cite  the  1989 
final  results  of  Certain  Textile  Mill 
Products  from  Mexico,  in  which  the 
Department  stated: 

When  we  have  cited  the  Illustrative  List  as 
a  source  for  benchmarks  to  identify  and 
measure  export  subsidies,  those  benchmarks 
have  been  consistent  with  our  long-standing 
practice  of  using  commercial  benchmarks  to 
measure  the  benefit  to  recipient  of  a  subsidy 
program.  The  cost-to-govemment  standard  in 
item  (k)  of  the  Illustrative  List  does  not  fully 
capture  the  benefits  provided  to  recipients  of 
FX3MEX  financing.  Therefore,  we  must  fsicl 
use  a  commercial  benchmark  to  calculate  the 
benefit  from  a  subsidy,  consistent  with  the 
full  definition  of  "subsidy"  in  the  statute. 

54  FR  36841,  36843  (1989).  According 
to  petitioners,  the  Department's 
repudiation  of  the  "cost-to-govemment" 
standard  contemplated  in  item  (k)  was 
upheld  and  restated  in  the  Statement  of 
Administrative  Action:  Agreement  on 
Subsidies  and  Countervailing  Measures, 
H.  Doc.  No.  316, 103d  Cong.,  2d  Sess. 
927-928  (1994).  For  these  reasons,  the 
Department  should  reject  respondents' 
argument  and  adopt  as  a  benchmark  a 
non-preferential  interest  rate  based  on 
the  "predominant"  form  of  short-term 
financing  in  India. 

Department's  Position 

We  disagree  with  respondents  that  the 
Department  should  use  a  LIBOR-linked 
interest  rate  as  an  appropriate 
benchmark  for  the  PSCFC  program.  In 
examining  whether  a  short-term  export 
loan  confers  countervailable  benefits, 
the  Department  must  determine  whether 
"there  is  a  difference  between  the 
amount  the  recipient  of  the  loan  pays  on 
the  loan  and  the  amount  the  recipient 
would  pay  on  a  comparable  commercial 
loan  that  the  recipient  could  actually 
obtain  on  the  market."  See 
§  77l(5)(E)(iiJ  of  the  Act.  See  also  S. 
Rep.  No.  412, 103d  Cong.,  2d  Sess.  91 
(1994). 

In  this  case,  we  have  determined  that 
commercial  financing  comparable  to 
PSCFC  is  the  "cash  credit"  interest  rate. 
As  we  explained  in  Certain  Iron-Metal 
Castings  From  India:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  64669, 
64671  (December  6.  1996)  [1994 
Castings  Prelim),  the  "cash  credit" 
interest  rate  is  for  domestic  working 
capital  finance,  comparable  to  pre-  and 


post-shipmeat  export  working  capital 
finance.  We  also  found  that  PSCFC 
loans  are  limited  only  to  exporters,  and 
only  exporters  have  access  to  LIBOR- 
linked  interest.  Therefore,  in  accordance 
with  §  771(5)(E)(ii)  of  the  Act,  because 
the  interest  rate  on  PSCFC  loans  is  less 
that  what  a  company  would  have  to  pay 
on  a  comparable  "cash  credit"  short- 
term  loan,  we  determined  that  PSCFC 
loans  confer  countervailable  benefits. 
Because  we  foimd  that  PSCFC  loans  are 
limited  to  exporters  and  that  non- 
exporters  do  not  have  access  to  these 
low-cost  financing  rates,  loans  with 
interest  rates  linked  to  LIBOR  clearly  do 
not  represent  the  "comparable 
commercial  loan  that  the  recipient 
could  actually  obtain  on  the  market." 
The  fact  that  commercial  banks  may 
borrow  at  LIBOR-linked  rates  is, 
therefore,  irrelevant  to  our  finding. 
Petitioners  correcUy  note  that  the 
Department  has  consistently  rejected  the 
"cost-to-govemment"  standard  of  item 
(k)  of  the  Illustrative  List,  which 
respondents  cite  in  support  of  their 
argument  that  the  appropriate 
benchmark  for  PSCFC  loans  should  be 
a  LIBOR  linked  interest  rate.  The  cost- 
to-govemment  standard  contemplated 
in  item  (k)  does  not  limit  the  United 
States  in  applying  its  owrii  national 
countervailing  duty  law  to  determine 
the  countervadability  of  benefits  on 
goods  exported  from  India.  See,  e.g., 
Porcelain-on-Steel  Cookingware  From 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  57  FR  562 
(January  7,  1992).  Therefore,  in 
accordance  with  the  U.S.  countervailing 
duty  law  and  the  Department's  past 
practice,  we  will  continue  to  use  as  a 
benchmark  the  "comparable"  cash 
credit  commercial  loan  rate  that  Indian 
exporters  would  actually  obtain  on  the 
market  to  determine  whether  PSCFC 
loans  confer  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States. 

Comment  2 

According  to  respondents,  for 
piuposes  of  the  §  80  HHC  tax  program, 
earnings  from  the  sale  of  licenses  are 
considered  export  income  which  may  be 
deducted  from  taxable  income  to 
determine  the  tax  payable  by  the 
exporter.  Therefore,  because  revenue 
from  the  sale  of  licenses  are  also  jjart  of 
the  deductions  under  §  80  HHC,  to 
countervail  this  revenue  and  the 
deduction  results  in  double  counting 
the  subsidy  from  the  sale  of  licenses. 
Respondents  also  contend  that  the 
E)epartment  is  double  counting  the 
subsidy  from  the  export  financing 
programs.  The  financing  programs 
reduce  the  companies'  expenses  in 
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financing  exports,  which  in  turn 
increases  profits  on  export  sales. 
Because  the  §  80  HHC  deduction 
increases  as  export  profits  increase,  the 
financing  programs  increase  the  §80 
HHC  deduction.  Therefore,  respondents 
argue,  countervailing  the  financing 
programs  and  the  §  80  HHC  deduction 
means  the  benefit  to  the  exporter  is 
countervailed  twice. 

According  to  respondents,  the 
Department  rejected  similar  arguments 
in  the  1990  administrative  review  of  this 
case,  stating  that  an  adjustment  to  the 
§  80  HHC  benefit  to  account  for  other 
subsidies  is  contrary  to  our  practice  of 
disregarding  secondary  tax  effects  of 
subsidies.  See  Certain  Iron-Metal 
Castings  from  India:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  60  FR  44849,  44854  (August  29. 
1995).  However,  the  1990  final  results 
were  appealed  to  the  Court  of 
International  Trade  (CIT),  and  on 
December  26.  1996,  the  CIT  ruled  in  that 
appeal.  See  Crescent  Foundry  Co.,  et  al. 
V.  United  States,  951  F.Supp.  252  (CIT 
1996)  (Crescent).  In  that  ruling,  the  CIT 
addressed  the  issue  of  double-counting, 
stating: 

Commerce  cited  this  policy  of  disregarding 
secondary  tax  conseqaeoces  as  the  reason  for 
n;fu.sing  to  eliminate  countervailed  CCS 
payments  from  its  calculation  of  the  §  80 
IIHC  subsidy.  I  citation  omitted  |  However,  the 
logic  of  that  policy  would  seem  to  dictate  the 
opposite  result:  that  when  companies  pay 
lower  taxes  as  a  result  of  receiving  a  subsidy, 
Commerce  should  not  add  the  additional  tax 
benefit  to  the  amount  of  the  subsidy  when 
calculatmg  the  benefit  conferred.  That  is,  it 
should  nut  countervail  the  tax  exemption  for 
that  subsidy.  •   •   • 

Id.  at  261.  The  issue  was  then  remanded 
by  the  CIT  for  "a  reexamination  of 
whether  coimtervailing  the  portion  of 
the  §  80  HHC  subsidy  attributable  to 
CCS  over-rebates  double-counts  the  CCS 
subsidy."  Id. 

Respondents  argue  that  the 
Department  should  ree.xamine  its 
preliminary  results  in  this  review  in 
light  of  the  CIT's  ruling  in  Crescent,  and 
find  that  the  subsidy  from  export 
financing  and  import  license  sales  was 
double  counted  when  the  unpaid  tax  on 
those  subsidies  was  also' countervailed 
under  §  80  HHC. 

Petitioners  contend  that  the 
Department's  prior  findings  on  this 
issue  should  be  upheld  in  this 
administrative  review  on  the  basis  of  (1) 
the  Eacts  on  the  record;  (2)  because  the 
sub&idies  being  countervailed  are 
separate  and  distinct:  (3)  because  the 
Department  has  a  consistent  policy  of 
not  examining  the  tax  consequences  of 
tax  exemptions  related  to  loans  and 
grants;  and  (4)  there  is  no  reasonable 


way  for  the  Department  to  isolate  the 
alleged  effects  on  respondents'  export 
tax  liability.  For  these  reasons,  the 
Department  should  reject  respondents' 
double-counting  allegations. 

Petitioners  indicate  that  the 
Department's  policy  of  not  examining 
secondary  tax  effects  of  subsidies  has 
been  upheld  in  the  courts.  In  support  of 
this,  petitioners  cite  Geneva  Steel  v. 
United  States,  914  F.  Supp.  563.  609- 
610  (CIT  1996)  (Geneva  Steel);  Ipsco. 
Inc.  V.  United  States,  687  F.  Supp.  614. 
621-22  (Ct.  Infl  Trade  1988);  and 
Michelin  Tire  v.  United  States.  6  CIT 
320.  328  (1983).  vacated  on  other 
grounds,  9  CIT  38  (1985).  According  to 
petitioners,  the  legislative  history  of  the 
URAA  also  makes  clear  that  in 
determining  whether  a  countervailable 
subsidy  exists,  the  Department  is  not 
required  to  consider  the  effect  of  the 
subsidy.  SAA.  H.R.  Doc.  No.  103-316  at 
926  (1994).  When  applied  to  the  alleged 
double-counting  issue,  this  means  that 
the  Department  does  not  have  to 
consider  whether  subsidies  in  the  form 
of  grants  or  loans  have  any  effect  on  the 
§  80  HHC  tax  program  when 
determining  whether  subsidies  under 
§  80  HHC  are  countervailable. 
Petitioners  assert  that  this  is  the  only 
reasonable  policy  given  the  difficulties 
in  calculating  such  secondary  effects. 
Furthermore,  petitioners  argue  thai  even 
if  the  Department  could  consider  the 
secondary  effect  of  a  subsidy  program  in 
determining  its  countervailability.  the 
Department's  ability  to  correct  for  unfair 
subsidization  would  be  impaired,  as 
governments  would  structure  subsidy 
programs  to  appear  to  have  overlapping 
effects. 

Petitioners  state  that  the  Department 
has  applied  this  policy  in  all  cases 
involving  grant  and  loan  programs  as 
well  as  income  tax  programs.  Only  in 
two  previous  cases  did  the  Department 
make  different  findings.  See  Carbon 
Steel  Wire  From  Argentina;  Suspension 
of  Investigation.  47  FR  42393 
(September  17,  1982),  and  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing  Duty 
Orders:  Certain  Welded  Steel  Pipe  and 
Tube  Products  From  Argentina.  53  FR 
37619  (September  27,  1988).  hi  the 
Argentine  cases,  the  Department  found 
that  excessive  rebates  of  indirect  taxes 
were  coimtervailable.  The  petitioners  at 
the  time  claimed  that  there  was  an 
additional  subsidy  due  to  the  fact  that 
the  rebates  were  not  subject  to  income 
taxes.  The  Department  determined  in 
those  cases  that  it  bad  captured  the  full 
benefit  by  countervailing  the  overrebate. 

Petitioners  point  out,  however,  that 
factual  circumstances  in  these  cases 
were  different  from  those  in  the  Indian 


castings  reviews.  In  the  Argentine  cases, 
the  Department  did  not  examine 
whether  there  was  a  benefit  as  a  result 
of  the  tax  exemption  because  the 
overrebates  were  provided  through  a 
non-income  tax  program.  Indian 
castings  exporters,  in  contrast,  were 
found  to  have  benefitted  from  both  non- 
income  tax  programs  (grants  and  loans), 
in  addition  to  the  §  80  HHC  income  tax 
program.  According  to  petitioners,  in 
such  cases,  it  is  the  Department's  policy 
to  coimtervail  both  types  of  programs  as 
separate  and  distinct  subsidies. 

Petitioners  claim  that  the  recent  CIT 
ruling  in  Crescent  does  not  upset  the 
Department's  policy  with  respect  to  this 
issue,  or  the  prior  CIT  cases  upholding 
that  policy.  Rather,  the  CIT  has  merely 
requested  that  the  Department  on 
remand  (1)  reexamine  whether 
countervailing  the  portion  of  the  §  80 
HHC  subsidy  attributable  of  the  CCS 
overrebate  results  in  a  double-counting 
of  the  CCS  subsidy  and  (2)  explain 
whether  the  Department's  determination 
in  Argentine  Wire  Rod  continues  to 
reflect  current  agency  policy. 

Petitioners  indicate  that  respondents 
do  not  provide  any  comment  on  how 
the  Department  should  correct  for 
alleged  double-counting  under  §  80 
HHC.  According  to  petitioners,  even  if 
the  Department  had  the  necessary  data 
in  this  review  to  isolate  all  of  the 
revenues  and  expenses,  doing  so  would 
be  too  difficult  and  burdensome  for  the 
agency  to  accomplish.  Accordingly,  the 
Department  should  conclude  that  any 
attempt  to  trace  the  tax  consequences  of 
other  subsidies  would  be  overly 
complicated  and  administratively 
burdensome. 

Department's  Position 

Respondents'  argument  that  the 
subsidy  under  the  export  financing  and 
import  licensing  programs  has  been 
countervailed  twice,  by  also 
countervailing  the  full  amount  of  the 
§  80  HHC  deduction,  is  incorrect.  With 
respect  to  the  CIT's  ruling  in  Crescent. 
the  Department  responded  to  the  court's 
instructions  on  February  24,  1997,  in 
the  Final  Results  of  Redetermination  on 
Remand  Pursuant  to  Crescent  Foundry 
Co.  Pvt.  Ltd.,  et  al.  v.  United  States 
(Crescent  Remand). 

As  we  explained  in  the  Crescent 
Remand,  adjusting  the  §  80  HHC 
subsidy  to  take  into  account  the  CCS 
grants  (in  this  review  revenue  from  the 
export  financing  programs  and  earnings 
bom  the  sale  of  licences)  would  be  in 
conflict  with  the  countervailing  duty 
law,  Department  regulations,  and 
longstanding  Department  policy.  Thia 
type  of  adjustment  is  inappropriate 
because,  if  made,  it  would:  (1)  require 
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the  Department  to  examine  the 
secondary  effects  and  uses  of  a  subsidy; 
(2)  expand  the  statutory  definition  of  a 
permissible  offset  to  a  subsidy;  and  (3) 
require  the  Department  to  no  longer 
countervail  the  full  amount  of  the 
benefit  provided  by  a  govenmient 
subsidy  program. 

The  "Department  explained  fully  its 
reasoning  with  respect  to  this  issue  in 
the  1991  final  results  of  this  case,  and 
in  the  recently  completed  1992  and 
1993  final  results.  See  Certain  Iron- 
Metal  Castings  From  India:  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  60  FR  44843,  44848  (August  29, 
1995)  [1991  Castings  Final],  Certain 
Iron-Metal  Castings  From  India:  Final 
Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  64687, 
64692  (December  6,  1996)  (1992 
Castings  Final),  and  Certain  Iron-Metal 
Castings  From  India:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  64676,  64685  (December 
6, 1996}  [1993  Castings  Final)-  It  has 
been  and  continues  to  be  our  policy  to 
ignore  any  secondary  effect  of  a  direct 
subsidy  on  a  company's  financial 
performance.  This  policy  has  been 
upheld  by  the  court.  See,  e.g.,  Saarstahl 
AG  V.  United  States,  78  F.3d  1539,  1543 
(Fed.  Or.  1996). 

With  respect  to  the  Argentine  Wire 
Rod  case,  we  stated  in  the  Crescent 
Remand  that  there  was  not  sufficient 
information  to  determine  whether  or  not 
the  Department  should  have 
investigated  the  allegation  of  an  income 
tax  benefit.  However,  we  also  stated  that 
under  our  current  approach,  and  under 
the  approach  adopted  in  the 
overwhelming  majority  of  cases,  we 
would  not  take  into  account  the 
secondary  effect  of  an  income  tax 
deduction  on  the  calculation  of  the 
benefit  conferred  under  the  rebate  of 
indirect  taxes  (reembolso)  program  in 
Argentina.  Likewise,  the  Department 
would  not  take  into  account  the 
secondary  effects  of  that  rebate  program 
on  the  calculation  of  the  benefit 
conferred  by  an  income  tax  deduction 
program.  If  Argentine  Wire  Rod  is 
interpreted  as  suggesting  that  the 
Department  would  not  investigate  and 
calculate  separate  benefits  for  a  rebate 
program  and  a  tax  deduction  program, 
then  Argentine  Wire  Rod  must  be 
considered  an  anomaly  and  not 
reflective  of  current  Department  policy 
or  of  Department  policy  in  other  case 
precedents.  Crescent  Remand  at  4. 

In  all  of  the  cases  where  we  have 
actually  examined  both  grant  and  tax 
programs,  this  principle  has  been 
applied,  even  though  it  has  not  always 
been  expressly  discussed.  See,  e.g.. 
Final  Affirmative  Countervailing  Duty 


Determination:  Certain  Pasta  From 
Turkey,  61  FR  30366  (June  14. 1996) 
(Pasta  from  Turkey);  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  From  Italy,  61 
FR  30288  Oune  14,  1996)  (Pasta  From 
Italy);  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order;  Extruded  Rubber  Thread 
From  Malaysia,  57  FR  38472  (Aug.  25, 

1992)  (Malaysian  Rubber  Thread);  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  Belgium,  58  FR  37273  (July  29. 

1993)  (Belgian  Steel):  and  Fjna7 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Groundfish  From  Canada,  51  FR  10041 
(March  24, 1986)  (Groundfish  from 
Canada).  For  example,  in  Belgian  Steel 
the  Department  found  cash  grants  and 
interest  subsidies  under  the  Economic 
Expansion  Law  of  1970  to  constitute 
countervailable  subsidies.  At  the  same 
time,  the  Belgian  government  exempted 
from  corporate  income  tax,  grants 
received  under  the  same  1970  Law.  The 
Department  found  the  exemption  of 
those  grants  from  income  tax  liability  to 
be  a  separate  countervailable  subsidy. 
We  determined  that  a  benefit  had  been 
provided  under  the  grant  program  and 
an  additional  benefit  was  provided  by 
the  tax  exemption.  In  calculating  the 
benefit  from  the  grant  program,  the 
Department  did  not  take  into  account 
the  secondary  effects  of  income  taxation 
on  those  grants.  Likewise,  the 
Department  did  not  adjust  the  benefit 
from  the  tax  exemption  to  take  into 
account  the  secondary  effects  of  non-tax 
programs  on  the  tax  exemption  program. 
The  pertinent  fact  here  is  that  the 
Department,  in  examining  whether  a 
subsidy  was  conferred  under  the  tax 
exemption  provided  by  the  Belgian 
Government,  did  not  take  into  account 
the  secondary  effect  of  other 
government  subsidy  programs  in 
deciding  whether  a  countervailable 
benefit  was  conferred  under  the  tax 
exemption  program.  We  did  not  factor 
in  the  grant  in  determining  whether  a 
benefit  was  received  from  the  tax 
exemption,  and  our  decision  would 
have  been  the  same  regardless  of  the  fact 
that  the  subsidy  from  the  tax  exemption 
for  the  period  of  review  in  question  was 
0.00  percent. 

It  is  our  view  that  the  export  financing 
and  import  license  subsidies  are  not 
being  double-counted  and  that  the  §  80 
HHC  income  tax  exemption  is  a  separate 
and  distinct  subsidy  from  those 
subsidies.  For  example,  pre-and  post- 
shipment  export  fiinancing  permits 
exporters  to  obtain  short-term  loans  at 
preferential  interest  rates.  The 


countervailable  benefit  from  that 
program  is  the  difference  between  the 
amount  of  interest  respondents  actually 
pay  and  the  amount  of  interest  they 
would  have  to  pay  at  comparable 
interest  rates  on  the  market.  In  an 
analogous  manner,  the  revenue  from  the 
sale  of  licenses  is  considered  to  be  a 
grant  to  the  company,  and  that  grant 
constitutes  the  benefit.  On  the  other 
hand,  the  coimtervailable  portion  of  the 
§  80  HHC  program  is  the  amount  of 
taxes  on  all  export  income  (both  of 
subject  and  non-subject  merchandise) 
that  is  exempted  and  that  otherwise 
would  have  been  paid  absent  the  tax 
deduction.  Just  as  the  Department  does 
not  consider  the  income  tax  effect  on 
the  amount  of  a  grant  to  be 
coimtervailed  [i.e.,  by  deducting  from 
the  grant  the  amount  of  taxes  that  may 
have  been  due  on  the  grant),  it  does  not 
consider  the  secondary  effect  of  other 
direct  subsidy  programs  on  the  amount 
of  the  tax  deduction  because  both 
programs  provide  separate  and  distinct 
countervailable  benefits.  If  companies 
knew  we  would  reduce  their  tax 
liability  by  the  amount  of  other 
subsidies  received,  the  Department 
would  be,  in  essence,  encouraging 
companies  that  receive  countervailable 
income  tax  exemptions  to  use  as  many 
non-tax  subsidy  programs  as  possible 
because  these  companies  would  end  up 
with  the  same  countervailing  duty  rate 
as  those  companies  that  had  no 
countervailable  income  tax  deductions. 
Finally,  we  also  have  not  followed  the 
Court's  decision  in  Crescent,  because 
that  case  does  not  represent  a  final  and 
conclusive  decision  and  may  yet  be 
appealed.  For  these  reasons,  our 
determination  and  calculation  of  the 
countervailable  benefit  conferred  on  the 
rpBtings  exporters  from  the  §  80  HHC 
program  is  in  accordance  with  record 
evidence.  Department  policy,  and  is 
otherwise  in  accordance  with  law. 

Comment  3 

According  to  respondents,  each  type 
of  payment  received  under  the  IPRS, 
CCS.  the  sales  of  licenses,  and  duty 
drawback  program,  is  considered  export 
income  and  is,  therefore,  deducted  from 
taxable  income  under  §  80  HHC. 
Accordingly,  because  revenues  from  the 
CCS,  IPRS,  duty  drawback,  and  sales  of 
certain  licenses  are  not  related  to,  and 
were  not  earned  on  exports  of  subject 
castings  to  the  United  States,  they 
should  not  be  included  in  the 
calculation  of  §  80  HHC  benefits. 
Respondents  claim  they  are  not 
suggesting  that  the  Department  offset 
the  §  80  HHC  subsidy,  which  would  be 
impermissible  under  §  771(6)  of  the  Act; 
nor  are  they  asking  the  Department  to 
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disregard  secondary  tax  t-iun  is  rvdnitu, 
respondents  maintain  that  because  the 
income  does  not  relate  to  subject 
castings  at  all,  the  unpaid  tax  on  this 
income  cannot  be  a  subsidy  benefiting 
the  subject  merchandise. 

Respondents  further  note  that  they 
had  raised  this  issue  in  the  1990 
administrative  review,  and  that  the 
Department  rejected  the  argument. 
According  to  respondents,  the  CIT  has 
ruled  on  their  appeal  on  this  issue, 
stating: 

When  Commerce  specifically  finds  that  a 
rebate  program  did  not  benefit  merchandise 
subject  to  the  countervailing  duty  order 
under  review.  Commerce  cannot  then 
countervail  any  of  the  benefit  received 
through  that  program. 

Crescent.  951  F.  Supp.  at  262.  The  CIT 
then  remanded  the  issue  to  the 
Department,  requiring  "recalculation  of 
the  benefit  received  through  §  80  HHC 
after  subtracting  the  value  of  IPRS 
payments  received  from  each  company's 
taxable  income."  Id.  Accordingly, 
respondents  argue  that  the  Department 
should  recalculate  the  §  80  HHC  benefit 
in  accordance  with  the  court's  ruling  in 
the  final  results  of  this  administrative 
review. 

Petitioners  assert  that  the  E)opartment 
should  sustain  its  practice  of  allocating 
the  benefit  from  the  §  80  HHC  program 
over  total  exports,  because  the  program 
provides  a  subsidy  associated  with  the 
export  of  all  goods  and  merchandise. 
According  to  petitioners,  this  practice  is 
consistent  with  §  355.47(c)(1)  of  the 
1989  Proposed  Rule.  Furthermore, 
contrary  to  respondents'  claim  that  this 
policy  elevates  substance  over  form,  it 
recognizes  that  a  subsidy  that  is  not  tied 
to  the  export  of  particular  products  is 
different  from  a  subsidy  thJat  is  tied 
directly  to  one  or  more  specific 
products. 

Petitioners  argue  that  if  the 
Department  were  to  adopt  respondents' 
approach,  it  would  trace  specific 
revenues  to  determine  the  tax 
consequences  of  those  revenues.  While 
petitioners  recognize  that  the 
Department  must  conform  to  the  Court's 
order  in  Crescent  for  the  1990  review 
period,  they  also  state  that  the  Court's 
determination  is  subject  to  appeal. 
Accordingly,  no  final  determination  of 
this  issue  has  yet  been  reached.  Absent 
any  binding  judicial  precedent  that 
affects  Department  policy  on  this  issue, 
petitioners  urge  the  Department  to 
continue  to  apply  its  consistent  practice 
for  purposes  of  the  final  results. 

Department's  Position 

We  disagree  with  respondents.  It  is 
our  view  that  the  Department's  rationale 
set  forth  above  in  Comment  2  for  not 


adjusting  the  §  80  HHC  subsidy 
calculations  for  revenue  earned  on  the 
sale  of  export  licenses  and  savings  from 
pre-  and  post-shipment  export  financing 
applies  equally  to  not  adjusting  the  §  80 
HHC  subsidy  calculations  for  revenues 
from  the  CCS,  IPRS,  duty  drawback,  and 
sales  of  certain  licenses  not  related  to 
exports  of  subject  castings  to  the  United 
States.  Further,  the  Department's 
approach  is  consistent  with 
longstanding  and  judicially  upheld 
allocation  principles  that  underlie  our 
countervailing  duty  methodology. 

Under  the  Department's  past  practice, 
where  we  determined  that  a  subsidy  is 
"tied"  only  to  non-subject  merchandise, 
that  subsidy,  of  course,  will  not  be 
attributed  to  the  merchandise  under 
investigation.  To  do  so  would  violate 
the  countervailing  duty  law  which 
authorizes  the  Department  to 
countervail  only  those  subsidies  that 
benefit  subject  merchandise. 

In  this  case,  however,  the  benefit  is 
not  "tied"  to  either  subject  or  non- 
subject  merchandise,  but  applies  across 
the  board  to  all  of  the  firm's  export 
revenue,  i.e.,  it  is  applicable  to  exports 
of  both  subject  and  non-subject 
merchandise.  Under  this  type  of 
situation,  it  is  the  Department's 
longstanding  practice  to  allocate  the 
benefit  to  the  merchandise  to  which  the 
benefit  applies  in  order  to  produce  an 
"apples-to-apples"  comparison.  If  a 
benefit  is  "tied"  to  subject  merciandise, 
then  the  subsidy  is  determined  by 
allocating  the  total  benefit  over  the  sales 
of  subject  merchandise  only.  However, 
if  a  benefit  is  firm-wide  and  not  "tied" 
to  specific  merchandise,  then  the  benefit 
is  allocated  over  the  firm's  total  sales,  if 
it  is  a  domestic  subsidy,  or  over  total 
exports,  if  it  is  an  export  subsidy.  Either 
method  provides  for  fair  and  accurate 
results. 

Under  this  longstanding  practice,  it  is 
imperative  that  both  the  numerator  (the 
benefit)  and  denominator  (the  universe 
of  sales  to  which  the  benefit  applies) 
used  in  our  calculation  of  a  subsidy 
reflect  the  same  universe  of  goods. 
Otherwise  the  rate  calculated  will  either 
over-  or  understate  the  subsidy 
attributable  to  the  subject  merchandise. 
If  the  numerator  reflects  a  benefit  "tied" 
to  one  particlilar  product,  then  the 
denominator  must  reflect  total  sales  or 
exports  of  only  that  product.  Likewise, 
if  the  numerator  reflects  a  benefit  that  is 
"untied"  and  applies  to  all  products, 
then  the  denominator  must  consist  of 
total  sales  (if  a  domestic  subsidy)  or 
total  exports  (if  an  export  subsidy)  of  all 
products. 

This  is  precisely  the  situation 
concerning  the  §  80  HHC  program, 
where  a  company  can  claim  a  tax 


acuiii  uuii  dgdiiisi  laxauit!  intuiiie  \,ie,, 
the  company's  profit  prior  to 
deductions)  equal  in  amoimt  to  the 
profit  it  earned  on  all  exports,  both  of 
subject  and  of  non-subject  merchandise. 
Indeed,  this  is  a  classic  type  of  "untied" 
subsidy  program — where  the  benefit  is 
broad-based  and  not  "tied"  to  a  specific 
product  or  market.  When  calculating  the 
benefit  from  an  export  subsidy  such  as 
the  §  80  HHC  program,  the  Department 
does  not  deduct  from  the  subsidy 
amount  (the  numerator)  any  benefits 
attributable  to  non-subject  merchandise 
because  the  benefit  is  not  "tied"  to  a 
specific  product  or  market.  Indeed,  such 
an  endeavor  would  be  impossible. 
Rather,  in  order  to  determine  the  correct 
benefit  for  this  type  of  export  subsidy 
program,  the  Department  divides  the 
"untied"  benefit  by  the  company's  total 
exports,  which  include  both  subject  and 
non-subject  merchandise.  This 
calculation,  dividing  the  "untied"  §80 
HHC  tax  deduction  claimed  on  all 
exports  by  each  firm's  total  exports,  is 
consistent  with  longstanding 
Department  practice.  See,  e.g., 
Malaysian  Rubber  Thread;  Pasta  From 
Turkey;  Lamb  Meat  from  New  Zealand; 
Final  Affirmative  Countervailing  Duty 
Determination;  Standard  Carnations 
From  Chile,  52  FR  3313  (February  3, 
1987);  Final  Affirmative  Countervailing 
Duty  Determination:  Miniature 
Carnations  From  Colombia,  52  FR 
32033  (August  25,  1987);  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  Mexico,  58  FR  37352  (July  9. 
1993);  and  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea,  51  FR 
42867  (November  26.  1986).  By 
allocating  this  "untied"  benefit  over 
both  the  company's  subject  and  non- 
subject  exports,  we  made  an  "apples-to- 
apples"  comparison  which  accurately 
reflected  the  net  subsidy  attributable  to 
exports  of  subject  merchandise. 

As  petitioners  noted,  the  Court's 
ruling  in  Crescent  was  not  a  final  and 
conclusive  court  decision  and  is  still 
subject  to  appeal.  Accordingly ,  absent 
such  a  binding  judicial  precedent  that 
affects  the  Department  p>olicy  on  this 
issue,  we  do  not  intend  to  not  change 
our  methodology  for  calculating  the 
benefit  conferred  to  castings  exporters 
from  the  §  80  HHC  program.  Also,  for 
the  reasons  outlined  above,  it  is  our 
view  that  our  current  approach  is  in 
accordance  with  record  evidence  and 
Department  policy,  and  is  otherwise  in 
accordance  with  law. 
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Comment  4 

According  to  respondents,  certain 
castings  exporters  segregated  profits 
relating  to  subject  merchandise  sales 
from  profits  relating  to  sales  of  non- 
subject  merchandise.  For  these 
companies,  respondents  claim,  the 
Department  should  calculate  the  §  80 
HHC  subsidy  based  on  profits  relating  to 
the  subject  merchandise  only.  For 
example,  a  calculation  submitted  by 
Kajaria  Iron  Castings  s|^ows  the 
percentage  of  the  company's  total  sales 
during  the  FOR  that  were  related  to 
sales  of  the  subject  merchandise.  Kajaria 
then  applied  that  percentage  to  the 
company's  total  profits  to  derive  the 
profit  relating  to  sales  of  the  subject 
merchandise.  With  respect  to  this 
company,  respondents  argue  that  the 
Department  should  have  calculated  the 
§  80  HHC  benefit  based  only  on  profits 
relating  to  subject  merchandise  sales. 

Petitioners  first  urge  the  Department 
to  reject  Kajaria's  calculation,  because 
they  claim  it  is  factual  information 
submitted  after  the  Department's 
deadline.  Petitioners  further  contend 
that  the  company's  calculation  does  not 
demonstrate  how  Kajaria  derived  the 
profit  on  sales  of  the  subject 
merchandise.  Rather,  the  company 
merely  determined  what  percentage  of 
its  total  sales  were  comprised  of  subject 
castings  and  applied  that  peicentage  to 
its  profit.  According  to  petitioners,  the 
Department  did  not  verify  Kajaria's 
calculation,  and,  in  any  case,  it  would 
not  allow  the  Department  to  determine 
accurately  what  portion  of  Kajaria's 
export  profit  was  attributable  to  subject 
exports. 

Petitioners  argue  that  Kajaria's 
calculation  does  not  provide  a 
reasonable  b^is  to  disaggregate  the 
benefit  attributable  to  various  exported 
products  under  the  §  80  HHC  program. 
The  calculation  presumes  that  in  all 
cases  there  is  a  one-to-one 
correspondence  between  sales  revenue, 
cost  of  production  and  profits. 
Petitioners  assert,  however,  that  the 
profit  attributable  to  sales  of  different 
items  will  vary  according  to  several 
factors,  including  time  period, 
destination,  customer,  etc.  In  any  case, 
petitioners  state,  it  would  be  difficult  to 
perform  a  consistent  analysis  across 
different  companies,  because  each 
company  may  calculate  end-of-year 
profit  differently,  depending  on 
accounting  decisions  made  in  any  given 
year.  Therefore,  any  attempt  to  conduct 
such  an  analysis  would  be  complicated 
and  too  administratively  burdensome 
for  the  Department. 

Petitioners  further  argue  that  even  if 
the  profit  attributable  to  the  subject 


merchandise  could  be  traced,  the  results 
could  be  anomalous,  depending  on  the 
amount  of  the  profit  that  is  attributable 
to  subject  castings.  For  example,  if  the 
profit  margin  on  subject  castings  in  a 
given  year  is  less  than  usual,  the 
company's  countervailable  benefit 
would  be  relatively  less  for  sales  of  that 
product.  Conversely,  if  during  a  given 
period  subject  castings  contributed  more 
than  usual  to  profits,  the  company 
would  receive  a  larger  countervailable 
benefit.  Petitioners  point  out,  however, 
that  respondents  are  not  suggesting  that 
the  countervailing  duty  margins  should 
be  increased  because  the  operations  of 
subject  castings  have  become  more 
profitable.  For  these  reasons,  petitioners 
argue  that  the  Department  should  reject 
respondents  proposal. 

Department's  Position 

At  the  outset,  we  must  note  that 
petitioners  incorrectly  claim  that 
Kajaria's  calculation,  resubmitted  by 
respondents  in  their  January  6, 1997, 
case  brief,  is  fectual  information 
submitted  after  the  Department's 
deadline.  This  calculation  was 
originally  provided  by  the  company  in 
its  March  13,  1996,  original 
questioimaire  response,  at  Annexxire  B. 

With  respect  to  respondents' 
argument  that  the  Department  should 
have  calculated  the  §  80  HHC  subsidy 
based  on  profits  relating  to  subject 
castings  only,  we  disagree.  Where  a 
benefit  is  not  tied  to  a  particular 
product,  the  Department's  consistent 
and  longstanding  practice  is  to  attribute 
the  benefit  to  all  products  exported  by 
a  firm  where  the  benefit  is  received 
pursuant  to  an  export  subsidy  program. 
See,  e.g.,  Pasta  From  Turkey,  61  FR  at 
30370;  and  the  1993  Castings  Final,  61 
FR  at  64683. 

As  explained  above  in  the 
Department's  position  on  Comment  3, 
the  benefit  under  §  80  HHC  applies,  in 
this  case,  to  exports  of  both  subject  and 
non-subject  merchandise.  The  benefit, 
therefore,  is  not  tied  to  any  specific 
products  manufactiired  or  exported  by  a 
firm.  If  a  benefit  is  firm-wide  and  not 
"tied"  to  specific  merchandise,  then 
that  benefit  is  allocated  over  the  firm's 
total  exports,  in  the  case  of  an  export 
subsidy.  By  allocating  the  "untied" 
benefit  under  §  80  HHC  over  a 
company's  total  exports,  we  are  making 
an  "apples-to-apples"  comparison.  This 
methodology  accurately  produces  the 
net  subsidy  attributable  to  exports  of  the 
subject  merchandise  and  provides  for 
fair  and  accurate  results. 

We  also  note  that  respondents  have 
not,  under  their  methodology,  requested 
that  the  Department  adjust  the 
denominator  in  calculating  the  §  80 


HHC  benefit.  Accordingly,  the  net 
benefit  to  the  company  under  this 
approach  would  be  grossly  understated 
because  the  "apples-to-apples" 
comparison  would  be  lost.  In  fact,  the 
numerator  (the  benefit  adjusted 
according  to  respondents'  methodology) 
would  reflect  a  benefit  tied  to  the 
subject  merchandise,  while  the 
denominator  would  still  cover  total 
exports.  This  result  is  not  only 
inconsistent  with  Department  practice, 
but  is  contrary  to  countervailing  duty 
law.  For  these  reasons,  our  calculation 
of  the  subsidy  under  §  80  HHC  remains 
unchanged  from  the  preliminary  results. 

Comment  5 

In  prior  administrative  reviews  of  this 
case,  the  Department  used  the  small- 
scale  industiy  (SSI)  short-term  interest 
rate  as  published  by  the  Reserve  Bank 
of  India  (RBI)  to  measure  the  benefit 
under  the  pre-  and  post-shipment  export 
financing  schemes.  In  this  review, 
however,  the  Department  changed  its 
benchmark,  adopting  the  "cash  credit" 
short-term  interest  rate,  as  reported  by 
the  Government  of  India  (GOI)  in  its 
March  13,  1997,  original  questionnaire 
response.  According  to  respondents,  the 
Department's  justification  for  changing 
the  benchmark  was  based  on  a 
statement  by  Small  Industries 
Development  Bank  of  India  (SIDBI) 
officials  at  verification  that  castings 
exporters  are  not  eligible  for  SIDBI 
financing  at  the  small  scale  industry 
(SSI)  interest  rates.  On  December  2, 
1996,  following  release  of  the 
Department's  GOI  verification  report, 
respondents  submitted  a  comment  on 
that  report,  clarifying  that  "all  SSI 
castings  exporters  were  eligible  for  non- 
export  credit  as  SSI  rates  during  the 
[POR]."  Accordingly,  respondents  argue 
that  the  Department  should  use  the  SSI 
interest  rate  as  a  benchmark  to  calculate 
the  benefit  from  the  export  financing 
programs.  Respondents  made  similar 
argimients  in  their  rebuttal  brief  which 
will  not  be  repeated  in  a  separate 
comment. 

Petitioners  first  argue  that 
respondents  December  2,  1996,  letter 
constitutes  new,  unsolicited  information 
and  should  be  rejected.  Petitioners 
further  assert  that  record  evidence  does 
not  support  a  finding  that  castings 
exporters  in  fact  obtained  non-export 
credit  at  SSI  interest  rates  during  the 
POR,  notwithstanding  respondents' 
claim  that  they  were  eligible  for  such 
credit  According  to  petitioners, 
§  771(5)(E)(ii)  of  the  Act  directs  the 
Department  to  select  a  benchmark  based 
on  financing  that  could  actually  be 
received  by  the  recipient,  and  not  one 
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for  which  respondents  merely  claim 
they  are  eligible  to  receive. 

The  Department  has,  petitioners 
claim,  complied  with  §  771(5)(E)(ii)  of 
the  Act.  by  selecting  a  benchmark  from 
a  "comparable"  form  of  Hnancing. 
According  to  GOI  officials  at 
verification,  cash  credit  finance  is 
comparable  to  financing  received  by 
exporters  under  the  pre-and  post- 
shipment  export  financing  programs. 
Petitioners  note  that  the  same  officials 
did  not  make  such  a  claim  with  respect 
to  SSI  interest  rates.  With  respect  to  the 
statute's  direction  to  use  a  benchmark 
based  on  financing  available  "on  the 
market."  petitioners  a.ssert  that 
respondents  failed  to  explain  why 
market  sourced  cash  credit  financing  is 
inferior  to  government  directed  SSI 
financing.  Petitioners  made  similar 
arguments  in  their  case  brief  which  will 
not  be  repeated  in  a  separate  comment. 

Department's  Position 

We  disagree  with  respondents.  During 
the  POR,  the  producers/exporters  of  the 
subject  merchandise  obtained  short- 
term  financing  under  the  pre-  and  post- 
shipment  export  financing  programs. 
The  companies  are  eligible  for  these 
loans  based  solely  on  their  status  as 
exporters.  In  determining  whether  a 
benefit  has  been  conferred  in  the  case  of 
a  loan,  the  statute  very  clearly  directs 
the  Department  to  examine  "if  there  is 
a  diff^erence  between  the  amount  the 
recipient  of  the  loan  pays  on  the  loan 
and  the  amount  the  recipient  would  pay 
on  a  comparable  commercial  loan  that 
the  recipient  could  actually  obtain  on 
the  market".  Section  771(5)(E)(ii)  of  the 
Act  (emphasis  added).  While  it  is  true 
that  in  prior  proceedings  of  this  case,  we 
determined  that  the  SSI  interest  rate  was 
an  appropriate  benchmark  to  use  in  the 
calculation  of  the  benefit  under  the 
export  financing  programs,  information 
obtained  at  verification  in  this  review 
has  led  us  to  change  that  finding. 

In  this  administrative  review,  the 
Department  reexamined  its  use  of  the 
SSI  interest  rate,  in  part  because  of  new 
allegations  that  respondents  benefitted 
&om  programs  administered  by  the 
Small  Industries  Development  Bank  of 
India  (SIDBI).  In  our  meetings  with 
SIDBI  and  other  COl  officials  at 
verification,  we  learned  that  castings 
producers  would  not  finance  their 
domestic  operations  at  SSI  rates,  but, 
rather,  that  such  financing  would  most 
likely  be  linked  to  the  prime  lending 
rate  (PLR).  It  is  also  our  understanding 
from  SIDBI  officials  that  castings 
exporters  were  not  eligible  for  financing 
at  SSI  rates  during  the  POR.  See  the 
November  19,  1996,  Memorandum  for 
Barbara  E.  Tillman  Re:  Verification  of 


the  Government  of  India  Questionnaire 
Responses  for  the  1994  Administrative 
Review  of  the  Countervailing  Duty 
Order  on  Certain  Iron  Metal  Castings 
from  India,  at  5  (GOI  VR)  (Public 
Version,  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building). 

Respondents  now  argue  that 
Department  officials  misunderstood 
what  was  stated  at  verification  and  that 
all  castings  exporters  were  eligible  for 
SSI-linked  financing.  However,  we 
disagree.  The  Department's  findings 
with  respect  to  interest  rates  are 
accurately  refiected  in  the  verification 
report.  During  verification.  State  Bank  of 
India  (SBI)  officials  stated  that  the 
domestic  financing  "comparable"  to  the 
pre-  and  post-shipment  export  financing 
during  the  POR  was  financing  at  the 
"cash  credit"  interest  rate,  as  reported 
by  the  GOI  in  its  March  13,  1996, 
questionnaire  response.  See  GOI  VR  at 
5.  Furthermore,  while  respondents  now 
claim  that  castings  exporters  were 
"eligible"  to  obtain  SSI-linked 
financing,  they  do  not  dispute 
statements  made  by  SIDBI  officials  that 
for  non-export  loans,  castings  exporters 
"would  most  likely  borrow  at  interest 
rates  linked  to  the  PLR."  GOI  VR  at  8. 
The  same  officials,  therefore,  who  claim 
that  castings  exporters  are  eligible  for 
SSI  programs,  also  believe  that  these 
companies  would  not,  in  fact,  finance 
their  non-export  operations  at  SSI 
interest  rates.  This  fact  was  further 
corroborated  by  Indian  commercial 
bankers,  who  stated  that  an  exporters' 
alternative  source  of  financing  during 
the  POR  was  the  PLR  plus  a  spread.  See 
the  November  19,  1996,  Memorandum 
for  Barbara  E.  Tillman  Re:  Meeting  with 
Citibank  Officials  for  the  1994 
Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron  Metal  Castings  from  India,  at  1 
(Citibank  VR)  (Public  Document,  on  file 
in  the  Central  Records  Unit,  Room  B- 
099  of  the  Main  Commerce  Building). 
Our  discussions  with  bankers  from  the 
RBI  also  revealed  that  under  the  export 
financing  programs,  if  exporters  were 
unable  to  meet  their  obligations  within 
a  certain  time  period,  "banks  were  free 
to  charge  commercial  interest  rates." 
GOI  VR  at  2  (emphasis  added). 
According  to  the  RBI  bankers,  these 
rates  ranged  from  16  percent  to  21 
percent  in  1994.  Therefore,  even  if 
castings  exporters  were  eligible  for  SSI 
rates,  the  rates  paid  by  these  companies 
on  overdue  export  loans  were  not  SSI 
rates,  but,  rather,  commercial  interest 
rates  comparable  to  those  charged  to 
non-exporting  companies. 

Finally,  evidence  collected  at  Calcutta 
Ferrous,  exporter  of  the  subject 


merchandise,  clearly  indicates  that  non- 
export  related  financing  by  these 
companies  was,  in  fact,  not  equivalent 
to  the  SSI  interest  rate  during  the  POR. 
See  the  November  21. 1996. 
Memorandum  for  Barbara  E.  Tillman  Re: 
Verification  of  the  Calcutta  Ferrous 
Limited's  Questionnaire  Responses  for 
the  1994  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron  Metal  Castings  from  India,  at  3-4 
(CF  VR)  (Public  Version,  on  file  in  the 
Central  Records  U<!it,  Room  B-099  of 
the  Main  Commerce  Building).  Calcutta 
Ferrous  officials  explained  the  company 
maintains  a  "cash  credit"  account  for 
domestic  financing  purposes.  The 
documents  we  examined  at  verification 
showed  that  the  company  paid  16 
percent  on  this  financing  through  June 
1994  and  19.5  percent  after  that  date. 
See  CF  VR  at  4.  Record  evidence, 
therefore,  supports  the  Department's 
preliminary  finding.  Accordingly,  for 
these  final  results,  we  will  continue  to 
use  the  cash  credit  interest  rate  in 
calculating  the  benefit  from  the  pre-  and 
post-shipment  export  financing 
programs. 

Comment  6 

According  to  respondents,  in 
calculating  the  actual  benefit  to  castings 
exporters  under  the  PSCFC  program,  the 
Department  failed  to  take  into  account 
penalty  interest  paid  at  interest  rates 
higher  than  the  benchmark. 
Respondents  argue  that  the  Department 
should  have  adjusted  the  benefit  on 
those  loans  by  the  excess  overdue 
interest  paid  by  the  company  at  the 
penalty  interest  rate  because  that  rate  is 
greater  than  the  benchmark  rate.  Rather 
than  account  for  this  excess  interest 
paid  on  the  loans,  the  Department 
calculated  a  zero  benefit  wl\0re  the 
interest  rate  on  the  portion  of  the  loan 
that  was  overdue  was  higher  than  the 
benchmark  rate.  According  to 
respondents,  the  Department  should 
have  calculated  a  negative  figure  and 
adjusted  the  actual  benefit  on  the  loan. 

Petitioners  argue  that  the  Department 
should  reject  this  methodology  because 
it  would  permit  a  non-allowable  offset 
to  the  countervailable  benefit  under  the 
PSCFC  program.  According  to 
petitioners,  respondents  fail  to  explain 
why  an  offset  for  penalty  interest  should 
be  allowed  when  payment  of  that 
interest  does  not  fall  within  the  statute's 
list  of  allowable  offsets  under  §  771(6). 
The  penalty  interest,  petitioners  assert, 
does  not  fall  within  that  list.  but.  rather, 
merely  assures  that  the  terms  of  the 
program  are  met.  The  costs  associated 
with  such  interest  charges  are.  therefore, 
due  to  the  recipient's  foilure  to  comply 
with  the  terms  of  the  loan.  As  such, 
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peiuiuiiHrs  state,  this  is  merely  a 
secondary  economic  effect  which  the 
Department  has  previously  determined 
should  not  be  used  as  an  offset  to  a 
program's  benefit.  See,  e.g.,  Oil  Country 
Tubular  Goods  from  Canada;  Final 
Affirmative  Countervailing  Duty 
Determination,  51  FR  15037  (April  22, 
1986),  and  Fabricas  el  Carmen,  S.A.  v. 
United  States,  672  F.  Supp.  1465  (CIT 
1987). 

Petitioners  further  claim  that  the 
Department  has,  in  a  comparable 
situation,  rehised  to  offset  preferential 
with  non-preferential  loans  in  Oil 
Country  Tubular  Goods  ftvm  Argentina: 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews,  56  FR  38116, 
38117  (August  12,  1991)  (OCTG  from 
Argentina).  In  that  case,  petitioners 
note,  respondents  claimed  that  a  loan- 
by-loan  analysis  overstated  the  benefit 
received  and  that,  taken  together,  the 
loans  received  by  the  company  provided 
no  preferential  benefit,  hi  rejecting  this 
argimient,  the  Department  asserted  that 
it 

only  examines  loans  received  under 
programs  that  may  potentially  be 
countervailable  [sic]  if  the  interest  rate  is 
preferential  when  compared  with  the 
benchmark  interest  rate.  We  do  not 
consolidate  these  preferential  loans  with 
non-countervailable  commercial  loans  to 
examine  whether  the  aggregate  interest  rate 
paid  on  a  series  of  loans  is  preferential.  It  is 
not  the  Department's  practice  to  offset  the 
less  favorable  terms  of  one  loan  as  an  offset 
to  another,  preferential  loan. 

Id.  According  to  petitioners,  the  statue 
by  extension  also  does  not  allow  the 
Department  to  offset  the  less  favorable 
interest  period  of  a  loan  (the  period 
during  which  the  loan  was  overdue) 
with  the  period  in  which  the  loan  was 
provided  on  preferential  terms.  This  is 
particularly  the  case,  petitioners  state, 
when  the  higher  penalty  interest  was  a 
result  of  the  company's  failure  to 
comply  with  the  terms  of  the  program. 

Department's  Position 

We  disagree  with  respondents.  An 
adjustment  to  the  benefit  under  the 
FSCFC  program  in  the  form  advocated 
by  respondents  would  be  an 
impermissible  offset  to  the  benefit. 
Section  771(6)  of  the  Act  authorized  the 
Department  to  subtract  from  the 
countervailable  subsidy: 

(A)  any  application  fee,  deposit,  or  similar 
payment  paid  in  order  to  qualify  for,  or  to 
receive,  the  benefit  of  the  countervailable 
subsidy, 

(B)  any  loss  in  the  value  of  the 
countervailable  subsidy  resulting  from  its 
deferred  receipt,  if  the  deferral  is  mandated 
by  Government  order,  and 

(C)  export  taxes,  duties,  or  other  charges 
levied  on  the  export  of  merchandise  to  the 


united  States  specifically  intended  to  oS&o 
the  countervailable  sul>sidy  received. 

As  petitioners  correctly  note,  penalty 
interest  under  the  FSCFC  program  does 
not  fall  within  this  list  of  allowable 
offsets. 

Respondents  cite  no  administrative  or 
court  precedent  in  support  of  their 
argument,  and  provide  no  clear 
indication  how  the  suggested 
adjustment  would  be  calculated. 
Apparently,  respondents  would  have 
the  Department  determine  the  amount 
of  overdue  interest  that  would  have 
been  paid  by  the  company  at  the 
benchmark  interest  rate.  Overdue 
interest  above  this  amount  would  be 
considered  "excess  interest"  and 
deducted  from  the  benefit  calculated  for 
the  negotiated  part  of  the  loan. 

In  light  of  how  the  FSCFC  program 
operates,  respondents'  approach  is 
inaccurate.  As  we  explained  in  the 
preliminary  results,  under  the  FSCFC 
program,  exporters  discount  their  export 
bills  with  Indian  commercial  banks  to 
finance  their  operations.  By  discounting 
an  export  bill,  the  company  receives 
payment  from  the  bank  in  the  amoimt 
of  the  export  bill,  net  of  interest  charges. 
The  loan  is  considered  "paid"  once  the 
foreign  currency  proceeds  from  an 
export  sale  are  received  by  the  bank.  U 
those  proceeds  are  not  paid  within  the 
negotiated  period,  then  the  loan  is 
considered  "overdue."  In  essence, 
however,  this  overdue  period  is  like  a 
new  loan,  because  the  original 
"discounted  loan  period"  is  fully 
accounted  for,  that  is,  the  company  has 
received  payment  from  the  bank  and  the 
interest  on  that  payment  has  already 
been  deducted.  For  the  overdue  loan, 
the  bank  will  charge  the  company 
interest  on  the  original  amount  of  the 
loan  at  higher  interest  rates.  The 
overdue  interest  rate  varies,  depending 
on  the  period  for  which  the  loan  is 
overdue.  Therefore,  to  determine 
whether  interest  charged  on  the 
"overdue"  loan  confers  a 
countervailable  benefit,  we 
appropriately  compared  the  overdue 
interest  rate  with  the  benchmark  rate.  If 
the  benchmark  rate  was  higher  than  the 
overdue  interest  rate,  we  found  no 
benefit.  Therefore,  the  adjustment 
suggested  by  respondents  is 
inappropriate  given  the  way  in  which 
the  FSCFC  program  is  structured. 

Further,  because  respondents 
characterize  interest  paid  on  overdue 
loans  for  which  the  interest  rate 
exceeded  the  benchmark  as  "excess 
interest,"  respondents"  argument 
assumes  that  the  overdue  interest  rate 
for  certain  FSCFC  loans  does  not  reflect 
comparable  commercial  rates.  This  is 


im.urr«Li  in  lan,  biuieiuents  by  Indian 
government  and  conmiercial  bankers  at 
verification  indicate  that  the  interest 
rates  charged  on  the  overdue  portion  of 
FSCFC  loans  are  "commercial  rates." 
See  Citibank  V7?  at  2  and  GOI  VH  at  3- 
4.  The  GOI  requires  banks  to  charge 
even  higher  penalty,  rates  for  some  of 
these  loans  so  that  exporters  comply 
with  the  terms  of  this  preferential 
financing.  Under  comparable  domestic 
financing,  companies  that  negotiated 
short-term  working  capital  loans,  but 
which  failed  to  meet  the  terms  of  the 
loan,  would  also  be  subject  to  penalties 
if  the  terms  of  the  loan  were  not  met. 
For  these  reasons,  the  benefit 
calculations  for  FSCFC  loans  have  not 
been  changed. 

Comment  7 

Petitioners  state  that  the  E)epartment 
improperly  failed  to  countervail  the 
value  of  Advance  Licenses  because 
Advance  Licenses  are  export  subsidies 
and  not  equivalent  to  duty  drawback. 
According  to  petitioners.  Advance 
Licenses  constitute  a  countervailable 
subsidy  within  the  meaning  of  Item  (a) 
of  the  Illustrative  List  of  Export 
Subsidies  (Illustrative  List),  which 
defines  one  type  of  export  subsidy  as 
"[t]he  provision  by  governments  of 
direct  subsidies  to  any  firm  or  any 
industry  contingent  upon  export 
performance."  Because  Advance 
Licenses  are  issued  to  companies  based 
on  their  status  as  exporters,  and  because 
products  imported  under  such  a  license 
are  duty-free,  petitioners  state  that  such 
licenses  provide  a  subsidy  based  on  the 
requirement  th^t  an  export  commitment 
be  met. 

Petitioners  further  claim  that  the 
Department  has  in  this  and  previous 
reviews  mistakenly  confused  the  natiire 
of  the  Advance  License  program  with 
duty  drawback  programs.  According  to 
petitioners,  for  a  duty  drawback 
program  not  to  be  coimtervailed,  it  must 
meet  certain  conditions  outlined  in  Item 
(i)  of  the  Illustrative  List.  Item  (i) 
provides  that  "[tlhe  remission  or 
drawback  of  import  charges  [muist  not 
be]  in  excess  of  those  levied  on 
imported  goods  that  are  consumed  in 
the  production  of  the  exported  products 
(making  normal  allowance  for  waste)." 
This  condition,  according  to  petitioners, 
has  not  been  met  with  respect  to  the 
Advance  License  program  because  the 
Indian  goveounent  apparently  has  made 
no  attempt  to  determine  whether  the 
amount  of  material  that  is  imported 
duty-&«e  under  Advance  Licenses  is  at 
least  equal  to  the  amount  of  pig  iron 
contained  in  exported  subject  castings, 
i.e.,  "physically  incorporated  in  the 
exported  products." 
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.vioreuver.  petitioners  argue  that 
respondents'  ability  to  transfer  Advance 
Licenses  to  other  companies  under 
certain  conditions  is  further  evidence 
that  this  program  is  not  the  equivalent 
of  a  drawback  program  because  the 
licenses  are  not  limited  to  use  solely  for 
the  purpose  of  importing  duty-free 
materials.  For  these  reasons,  petitioners 
state  that  the  Department  should 
countervail  in  full  the  value  of  Advance 
Licenses  received  by  respondents 
during  the  POR. 

Respondents  state  that  Advance 
Licenses  allow  importation  of  raw 
materials  duty  free  for  the  purposes  of 
producing  export  products.  They  state 
that  if  Indian  exporters  did  not  have 
Advance  Licenses,  the  exporters  would 
import  the  raw  materials,  pay  duty,  and 
then  receive  drawback  upon  export. 
Respondents  argue  that  although 
Advance  Licenses  are  slightly  different 
from  a  duty  drawback  system,  because 
they  allow  duty  free  imports  rather  than 
provide  for  remittance  of  duty  upon 
exportation,  this  does  not  make  them 
countervailable.  Respondents  also 
indicate  that  if  an  Advance  License  had 
been  transferred  during  the  POR,  then  it 
might  hate  been  a  subsidy;  this  did  not 
occur,  however. 

Department's  Position 

As  we  explained  in  the  1993  Castings 
Final,  petitioners  have  only  pointed  out 
the  administrative  differences  between  a 
duty  drawback  system  and  the  Advance 
License  scheme  used  by  Indian 
exporters.  Such  administrative 
diffierences  can  also  be  found  between  a 
duty  drawback  system  and  an  export 
trade  zone  or  a  bonded  warehouse.  Each 
of  these  systems  has  the  same  function: 
each  exists  so  that  exporters  may  import 
raw  materials  to  be  consumed  in  the 
production  of  an  exported  product 
without  the  assessment  of  import  duties. 

The  purpo.se  of  the  Advance  License 
is  to  allow  an  importer  to  import  raw 
materials  used  in  the  production  of  an 
exported  product  without  first  having  to 
pay  duty.  Companies  importing  under 
Advance  Licenses  are  obligated  to 
export  the  products  made  using  the 
duty-free  imports.  Item  (i)  of  the 
Illustrative  List  specifies  that  the 
remission  or  drawback  of  import  duties 
levied  on  imported  goods  that  are 
consumed  in  the  production  of  an 
exported  product  is  not  a 
countervailable  subsidy,  if  the  remission 
or  drawback  is  not  excessive.  We 
determined  that  Advance  Licenses  are 
equivalent  to  a  duty  remission 
drawback.  That  is,  the  licenses  allow 
companies  to  import,  net  of  duty,  raw 
materials  which  are  physically 
incorporated  into  the  exported  products. 


Further,  we  have  never  found  that 
castings  exporters  have  transferred  an 
Advance  License.  Accordingly,  our 
determination  that  the  provision  of 
Advance  Licenses  is  not  countervailable 
remains  unchanged. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1994  through  December  31, 
1994,  we  determine  the  net  subsidy  for 
the  reviewed  companies  to  be  as 
follows: 


Net  subsidies— Producer/ 
Exporter 

h4et  subskjy 

rate 

(percent) 

Calcutta  Ferrous  

5.77 

Carnation  Enterprise  Pvt.  Ltd.  .. 
Commex  Corporation 

2.56 
1.42 

Crescent  Foundry  Co.  Pvt.  Ltd. 
Dinesh  Brothers   

8.16 
5.85 

Kajana  Iron  Castings  l=vt.  Ltd.  .. 

Keinwal  iron  &  Steel  Works 

Nandikeshwan  Iron  Foundry 

Pvt.  Ltd 

R.B.  Agarwaila  &  Conipany  PvL 

Ltd 

16.06 
1521 

3.40 

4.59 

RSI  Limited  

7.82 

Seramapore  Industries  Pvt.  Ltd. 
Shree  Rama  Enterprise 

9.43 
13.90 

Siko  ExDorts               

4.65 

Suoer  Iron  Foundry 

0.39 

Victory  Castings  Ltd 

2.10 

We  will  instruct  the  U.S.  Customs 
Service  ("Customs")  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
from  reviewed  companies,  entered  or 
withdrawn  irom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  As  provided  for  in  19  CFR 
§  355.7,  any  rate  less  than  0.5  percent  ad 
valorem  in  an  administrative  review  is 
de  minimis.  Accordingly,  for  those 
producers/exporters  no  countervailing 
duties  will  be  assessed  or  cash  deposits 
required. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  §  777A(e)(2)(B)  of  the 
Act.  The  requested  review  will  oonnally 


cover  only  those  companies  specifically 
named.  See  19  CFR  355.22(a).  Pursuant 
to  19  CFR  §  355.22(g),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Tonington 
Company  V.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
v.  United  States.  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  CFR  §  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
idenUcal  to  19  CFR  §  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  (including 
companies  listed  on  page  2,  above,  that 
did  not  export  the  subject  merchandise 
during  the  POR)  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
completed  under  the  pre-URAA 
statutory  provisions.  See  Certain  Iron- 
Metal  Castings  From  India:  Final  Results 
of  Countervailing  Administrative 
Review.  61  FR  64676  (December  6, 
1996).  These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1,  1994  tlurough  December  31, 
1994,  the  assessment  rates  applicable  to 
ail  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  355.34(d].  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  §  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(aKl)). 
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Dated:  June  4,  1997. 
Robert  S.  LaRuasa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-15606  Filed  6-12-97;  8:45  am) 

BiLUNG  CODE  aeio-os-p 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-357-403] 

Oil  Country  Tubular  Goods  From 
Argentina;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  oil  country 
tubular  goods  (OCTG)  from  Argentina. 
For  information  on  the  net  subsidy,  see 
the  Preliminary  Results  of  Review 
section  of  this  notice.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
in  the  Preliminary  Results  of  Review 
section  of  this  notice.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  June  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Herring,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)482-4149. 

SUPPl^MENTARY  INFORMATION: 

Background 

On  November  27,  1984,  the 
Department  published  in  the  Federal 
Register  (49  FR  46564)  the 
countervailing  duty  order  on  oil  country 
tubular  goods  (OCTG)  from  Argentina. 
On  November  5,  1992,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  -ui  Administrative  Review"  (57 
FR  52758)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
review  from  the  U.S.  Steel  Group,  a  unit 
of  USX  Corporation. 

We  initiated  the  review,  covering  the 
period  January  1,  1991  through 
December  31, 1991,  on  December  29, 


1992  (57  FR  61873).  The  review  covers 
one  producer/exporter,  Siderca,  which 
accounts  for  all  exports  of  the  subject 
merchandise  from  Argentina,  and  20 
programs. 

On  September  17, 1993.  the 
Department  received  allegations 
regarding  new  subsidies  from  the 
petitioner  in  the  concurrent  1991 
administrative  review  of  cold-rolled 
carbon  steel  flat-rolled  products  from 
Argentina.  After  a  careful  review  of  the 
allegations,  the  Department  decided  that 
sufficient  information  was  provided 
regarding  alleged  benefits  provided 
under  two  new  programs.  These 
programs  were  alleged  tax  concessions 
provided  to  the  steel  industry  under  the 
April  11,  1991  Steel  Agreement  signed 
between  the  Government  of  Argentina 
and  the  Argentine  steel  industry,  and 
preferential  natural  gas  and  electricity 
rates  also  provided  under  the  Steel 
Agreement.  Although  these  allegations 
were  not  made  in  this  administrative 
review  of  OCTG,  the  allegations  did 
pertain  to  the  steel  industry  in 
Argentina.  Therefore,  the  Department 
deemed  it  appropriate  to  seek 
information  on  the  two  alleged 
programs  in  this  administrative  review 
of  OCTG. 

On  January  1,  1995,  the  effective  date 
of  the  Uruguay  Round  Agreements  Act 
of  1994  (the  URAA),  countervailing  duty 
orders  involving  World  Trade 
Organization  (WTO)  signatories  which 
had  been  issued  without  an  injury 
determination  by  the  International 
Trade  Commission  (ITC),  became 
entitled  to  an  ITC  injury  determination 
under  section  753  of  the  URAA.  The 
order  on  OCTG  did  not  receive  an  ITC 
injury  investigation  and  Argentina  was 
a  member  of  the  WTO.  Therefore,  we 
determined  that  the  countervailing  duty 
order  on  the  subject  merchandise  was 
subject  to  section  753  of  the  URAA.  See 
Counten-ailing  Duty  Order;  Opportunity 
to  Request  a  Section  753  Injury 
InvestigaUon.  60  FR  27963  (May  26, 
1995).  For  the  countervailing  duty  order 
on  OCTG  from  Argentina,  the  domestic 
interested  parties  exercised  their  right 
under  section  753(a)  of  the  URAA  to 
request  an  injury  investigation. 

The  Ceramica  Decision  by  the  Court  of 
Appeals  for  the  Federal  Circuit 

On  September  6,  1995,  the  Court  of 
Appeals  for  the  Federal  Circuit  in  a  case 
involving  imports  of  Mexican  ceramic 
tile,  ruled  that,  absent  an  injury 
determination  by  the  ITC,  the 
Department  may  not  assess 
countervailing  duties  under  19  U.S.C. 
1303(aKl)  (1988,  repealed  1994)  on 
entries  of  dutiable  merchandise  after 
April  23. 1985,  the  date  Mexico  became 


"a  coimtry  under  the  Agreement." 
Ceramica  Regiomontana  v.  U.S.,  Coxirt 
No.  95-1026  (Fed.  Cir..  SepL  6. 1995) 
[Ceramica). 

Argentina  attained  the  status  of  "a 
country  under  the  Agreement"  on 
September  20,  1991.  Therefore,  in 
consideration  of  the  Ceniiiuca  decision, 
the  Department,  on  April  2,  1996, 
initiated  changed  circumstances 
administrative  reviews  of  the 
countervailing  duty  orders  on  Leather, 
Wool.  OCTG.  and  Cold-Rolled  Carbon 
Steel  Flat-Rolled  Products  (Cold-Rolled 
Steel)  from  Argentina,  which  were  in 
effect  when  Argentina  became  a  country 
under  the  Agreement.  See  Initiation  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Reviews:  Leather 
from  Argentina,  Wool  from  Argentina, 
Oil  Country  Tubular  Goods  from 
Argentina,  and  Cold  Rolled  Carbon 
Steel  Flat  Products  from  Argentina 
[Changed  Circumstances  Reviews],  61 
FR  14553  (April  2,  1996).  These  reviews 
focused  on  the  legal  effect,  if  any,  of 
Argentina's  status  as  a  "country  imder 
the  Agreement,"  and  whether  the 
Department  has  the  authority  to  assess 
countervailing  duties  on  these  orders. 
Because  we  had  ongoing  administrative 
reviews  of  the  orders  on  OCTG  and 
Cold-Rolled  Steel  that  covered  review 
periods  on  or  after  September  20.  1991, 
we  had  to  determine  whether  the 
Department  had  the  authority  to  assess 
countervailing  duties  on  unliquidated 
entries  of  subject  merchandise  occurring 
on  or  after  September  20,  1991,  when 
Argentina  became  a  "country  under  the 
Agreement"  and  before  January  1,  1995, 
that  date  that  Argentina  became  a 
"subsidies  Agreement  country"  within 
the  meaning  of  section  701(b)  of  the 
URAA. 

On  April  29,  1997,  the  Department 
determined  that  it  lacked  the  authority 
to  assess  countervailing  duties  on 
entries  of  OCTG  and  Cold-Rolled  Steel 
from  Argentina  made  on  or  after 
September  20,  1991  and  before  January 
1, 1995  (62  FR  24639;  May  6,  1997).  As 
a  result  we  terminated  the  pending 
administrative  reviews  of  the 
countervailing  duty  order  on  OCTG 
covering  1992,  1993,  and  1994,  as  well 
as  the  pending  administrative  reviews  of 
the  countervailing  duty  order  on  Cold- 
Rolled  Steel  covering  1992  and  1993. 
However,  because  the  1991  review 
covers  a  period  before  Argentina  became 
a  "country  imder  the  Agreement,"  we 
must  continue  the  1991  administrative 
review  to  determine  the  amount  of 
countervailing  duties  to  be  assessed  on 
entries  made  between  January  1, 1991 
and  September  19, 1991  (i.e.,  up  to  the 
date  Argentina  became  "a  country  under 
the  Agreement.")  Pursuant  to  the 
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Ceramica  decision,  entries  of  subject 
merchandise  made  on  or  after 
September  20.  1991  will  be  liquidated 
without  regard  to  countervailing  duties. 

Applicable  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  (a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  in  reference  to  the  provisions 
as  they  existed  on  December  31.  1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Argentine  oil  country 
tubular  goods.  These  products  include 
finished  and  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specifications. 
During  the  review  period  this 
merchandise  was  classifiable  under  item 
numbers  7304.20.20.  7304.20.40, 
7304.20.50.  7304.20.60,  7304.20.70. 
7304.20.80,  7304.39.00.  7304.51.50. 
7304.59.60.  7304.59.80,  7304.90.70. 
7305.20.40.  7305.20.60.  7305.20.80. 
7305.31.40.  7305.31.60,  7305.39.10. 
7305.39.50,  7305.90.10.  7305.90.50. 
7306.20.20.  7306.20.30,  7306.20.40, 
7306.20.60,  7306.20.80,  7306  30.50. 
7306.50.50.  7306.60.70.  and  7306.90.10 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  of  the  scope 
remains  dispositive. 

Verification 

As  provided  in  section  776  of  the  Act, 
we  verified  information  submitted  by 
the  Government  of  Argentina  (GOA)  and 
Siderca.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examining  relevant  accounting 
and  financial  records  and  other  original 
source  documents.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports 
which  are  on  file  in  the  Central  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Because  Siderca  accounts  for  virtually 
all  exports  of  OCTG  from  Argentina 
during  the  period  of  review,  the  subsidy 
rate  calculated  for  Siderca  constitutes 
the  country-wide  rate. 


Analjrsis  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  IDetermined  to 
Confer  Subsidies 

1.  Government  Counterguarantees 

In  1986.  Siderca  began  to  receive 
funds  from  an  Inter-American 
Development  Bank  (lADB)  loan.  This 
loan  was  guaranteed  by  the  Banco 
Nacional  de  Desarollo  (BANADE).  In 
order  to  satisfy  the  lADB's  lending 
requirements,  the  GOA  provided  a 
counterguarantee  to  BANADE's 
guarantee,  which  assured  the  LADB  that 
the  government  would  reimburse 
BANADE  if  Siderca  defaulted  on  the 
loan  and  BANADE  was  required  to 
make  the  payments.  This 
counterguarantee  was  provided  under 
the  authority  of  Law  16.432/61  (Article 
48).  which  allows  the  GOA  to  back 
loans  to  public  and  private  enterprises 
if  the  monies  will  be  used  for  projects 
the  government  deems  fundamental  for 
the  economic  development  of  the 
country.  Because  Siderca  was  able  to 
acquire  the  counterguarantee.  it  was 
able  to  negotiate  a  50  percent  reduction 
in  the  rate  charged  by  BANADE  for  the 
primary  loan  guarantee.  This  program 
was  found  countervailable  in  the  1989 
administrative  review  of  this  order  (see 
Oil  Country  Tubular  Goods  From 
Argentina.  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  PR  64493  (December  10. 
1991)  f  1989  OCTG  Review)).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  program's 
countervailability. 

As  we  stated  in  the  1989  OCTG 
Review,  the  Department  does  not 
consider  loans  provided  by 
international  lending  institutions,  such 
as  the  lADB.  to  be  countervailable  under 
the  U.S.  countervailing  duty  law. 
However,  we  do  consider  that 
government  action  taken  in  connection 
with  such  loans  is  within  the  purview 
of  the  U.S.  countervailing  duty  law.  By 
not  charging  Siderca  a  fee  for  the 
counterguarantee,  despite  the  fact  that  a 
fee  is  usually  charged  for  a  loan 
guarantee  in  Argentina,  the  government 
took  an  action  that  was  inconsistent 
with  commercial  considerations.  The 
Department  further  stated  that  the 
benefit  from  the  counterguarantee  is  not 
the  diffei  ;nce  between  the  interest  rate 
on  the  lADB  loan  and  a  commercial 
benchmark  loan  because  this  type  of 
methodology  would  be  tantamount  to 
countervailing  the  LADB  loan  itself.  We 
concluded  in  the  1989  OCTG  Review 
that  the  commercial  alternative  to 


Siderca  would  have  been  to  pay  the  full 
amount  for  the  guarantee  fee  charged  by 
BANADE. 

To  calculate  the  benefit  under  this 
program,  we  compared  the  amount  of 
fees  Siderca  would  have  paid  for  the 
BANADE  loan  guarantee  absent  the 
GOA  counterguarantee  and  subtracted 
from  the  amount  the  actual  amount  of 
fees  it  did  pay  during  the  period  of 
review.  We  then  divided  the  resultant 
amount  by  Siderca's  total  sales  during 
1991.  On  this  basis,  we  preliminarily 
determine  the  ad  valorem  subsidy  to  be 
0.05  percent  for  the  period  of  review. 

2.  Pre-shipraent  Export  Financing 

The  Central  Bank  of  Argentina 
provided  pre-export  financing  through  a 
program  known  as  OPRAC-1.  as 
amended  by  Central  Bank  Resolution  A- 
1205.  Under  Resolution  A-1205. 
OPRAC  pre-export  financing  provided 
180-day  loans  with  an  additional  60 
days  for  repayment.  Under  this  program, 
two  types  of  pre-shipment  export 
financing  were  available:  "internal 
lines"  from  Central  Bank  resources  and 
"external  lines"  &t)m  foreign  banks.  For 
"external  lines"  pre-shipment  export 
financing,  the  Central  Bank  provided  a 
portion  of  the  interest  rate,  usually  three 
percent,  to  the  private  banks  as  an 
incentive  to  extend  these  lines  of  credit 
to  exporters.  Exporters  negotiated  the 
terms  of  this  financing  directly  with  the 
commercial  banks  and  the  Central  Bank 
would  then  provide  the  three  percent 
incentive  payment  to  the  bank.  We 
found  pre-shipment  export  financing 
under  OPRAC-1  countervailing  in  the 
1987  administrative  review  of  Certain 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  From  Argentina;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  56  FR  28527  (June  21, 1991) 
(1987  Cold-Rolled  Steel  Review).  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  to 
weurant  reconsideration  of  this 
program's  countervailability. 

Under  this  program,  Siderca  received 
pre-shipment  export  loans  under 
"external  lines"  of  financing  provided 
by  commercial  banks.  Under  this 
financing  program,  commercial  banks 
could  reduce  their  lending  rates  to 
exporters  and  keep  the  three  percent 
interest  rebates,  or  the  banks  could 
maintain  the  commercial  interest  rates 
and  pass  on  the  rebate  bom  the  Central 
Bank  to  the  exporter.  Siderca  received 
loans  under  this  program  frxim  January 
1. 1991  through  March  8.  1991,  when 
the  OPRAC  program  was  suspended 
under  Central  Bank  Conununication  A- 
1807. 

Siderca  struck  deals  with  the 
commercied  bfuiks  stipulating  that  the 


UMI 


Federal  Register  /  Vol.  62,  No.  114  /  Friday 


1997  /  Notices 


32309 


intervonuig  commercial  bank  would 
pass  the  three  percent  rebate  to  Siderca, 
while  at  the  same  time  raising  the 
nominal  interest  rate  charged  to  Siderca 
for  the  pre-shipment  loan.  Siderca 
would  receive  the  three  percent  rebate, 
in  australes,  several  months  after  the 
term  of  the  loan.  We  verified  that 
Siderca  received  pre-shipment  export 
financing  tied  to  shipments  to  specific 
markets,  including  exports  of  OCTG  to 
the  United  States.  Therefore,  to 
calculate  the  benefit  under  this  program 
during  period  of  review,  we  calculated 
the  difference  between  the  commercial 
interest  rates  charged  by  the  commercial 
•  banks  and  the  net  interest  rates  paid  by 
Siderca  after  taking  into  account  the 
three  percent  interest  rebates.  We  then 
look  the  interest  savings  received  by 
Siderca  on  its  pre-shipment  export  loans 
for  OCIG  exports  to  the  United  States 
and  divided  that  amount  by  the 
company's  export  sales  of  OCTG  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  ad  valorem 
subsidy  to  be  0.18  percent  for  this 
program  during  the  period  of  review. 

3.  Rebate  of  Indirect  Taxes  (Reembolso/ 
ReintegTo) 

The  Reembolso  program  provides  a 
cumulative  tax  rebate  paid  upon  export 
and  is  calculated  as  a  percentage  of  the 
f.o.b.  invoice  price  of  the  exported 
merchandise.  The  Department  will  find 
that  the  entire  amount  of  any  such 
rebate  is  countervailable  unless  the 
following  conditions  are  met:  (1)  The 
program  operates  for  the  purpose  of 
rebating  prior  stage  cumulative  indirect 
taxes  and/or  import  charges;  (2)  the 
government  accurately  ascertained  the 
level  of  the  rebate;  and  (3)  the 
government  reexamines  its  schedules 
periodically  to  reflect  the  amoimt  of 
actual  indirect  taxes  and/or  import 
charges  paid.  In  prior  investigations  and 
administrative  reviews  of  the  Argentina 
Reembolso  program,  the  Department 
determined  that  these  conditions  have 
been  met,  and,  as  such,  the  entire 
amount  of  the  rebate  has  not  been 
countervailed  [see,  e.g.,  Cold  Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina,  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  PR  28527;  June  21,  1991);  Oil 
Country  Tubular  Goods  from  Argentina. 
Final  results  of  Countervailing  Duty 
AdministraUve  Review  (56  PR  64493; 
December  10,  1991). 

However,  once  a  rebate  program 
meets  this  threshold,  the  Department 
must  still  determine  in  each  case 
whether  there  is  an  overrebate;  that  is, 
the  Department  must  still  analyze 
whether  the  rebate  exceeds  the  total 
amount  of  indirect  taxes  and  import 


uuues  uuiiie  by  inputs  that  are 
physically  incorporated  into  the 
exported  product.  If  the  rebate  exceeds 
the  amount  of  allowable  indirect  taxes 
and  import  duties  on  physically 
incorporated  inputs,  the  Department 
will  find  a  countervailable  benefit  equal 
to  the  difference  between  the  Reembolso 
rebate  rate  and  the  allowable  rate 
determined  by  the  Department  (i.e.,  the 
overrebate). 

To  determine  whether  there  was  an 
overrebate  during  the  review  period,  the 
Department  requested  the  GOA  to 
provide  information  on  any  changes  to 
the  Reembolso  program  for  OCTG.  We 
verified  that  the  Reembolso  program 
continue  to  be  governed  by  Decree 
1555/86,  which  modified  the  program 
and  set  precise  guidelines  to  implement 
the  refund  of  indirect  taxes  and  import 
charges.  This  decree  established  three 
broad  rebate  levels  covering  all  products 
and  industry  sectors.  The  rates  for  levels 
I,  n,  and  III  were  10  percent,  12.5 
percent,  and  15  percent  respectively. 
The  rebate  rate  for  OCTG  was  at  level 
II  at  12.5  percent. 

In  April  1989,  the  GOA  suspended 
cash  payments  of  rebates  under  the 
Reembolso  program.  Pursuant  to  the 
Emergency  Economic  Law  dated 
September  25,  1989  (Law  23,697),  die 
suspension  of  cash  payments  was 
continued  for  an  additional  180  days. 
Rebates  accrued  during  the  suspension 
period  were  paid  in  export  credit  bonds. 
On  March  4,  1990,  the  entire  program 
was  suspended  for  90  days  by  Decree 
435/90.  Decree  1930/90  suspended 
payments  of  the  reembolso  for  an 
additional  12-month  period.  Decree 
612/91  issued  April  10,  1991,  reinstated 
cash  payments  under  the  program,  but 
reduced  the  rates  of  reimbursement  by 
33  percent  for  all  products.  Therefore, 
the  rebate  for  OCTG  was  reduced  from 
12.5  to  8.3  percent. 

In  May  1991,  Decree  1011/91  was 
issued.  This  decree  changed  the  legal 
structure  of  the  program.  Decree  1011/ 
91  changed  the  rebate  system  to  cover 
only  the  reimbursements  of  indirect 
local  taxes  and  does  not  cover  import 
duties,  except  reimbursement  of  duties 
paid  on  imported  products  which  are  re- 
exported. Decree  1011/91  also  set  the 
reembolso  rate  as  that  in  Decree  612/91. 
Therefore,  during  the  period  of  review, 
rebates  were  suspended  from  January 
through  April  10,  1991,  and  the  rebate 
rate  applicable  to  OCTG  exports  was  8.3 
percent  for  the  rest  of  the  review  period. 

To  determine  whether  there  were 
overrebates  under  this  program  in  1991, 
we  calculated  the  allowable  tax 
incidence  for  the  subject  merchandise 
for  that  period.  This  calculation  of  the 
allowable  tax  incidence  was  based  on  a 


1991  tax  incidence  study.  We  made 
adjustments  in  our  calculation  of  the 
allowable  tax  incidence  for  items  we 
determined  not  to  be  physically 
incorporated  into  the  exported  OCTG. 
We  then  compared  this  calculation  of 
the  allowable  tax  incidence  to  the 
Reembolso  rebate  of  8.3  percent 
received  on  OCTG  exports.  Based  on 
this  comparison,  we  found  that  the 
rebate  of  taxes  did  not  exceed  the  total 
amount  of  allowable  cumulative 
indirect  taxes  and/or  import  charges 
paid  on  physically  incorporated  inputs, 
and  prior  stage  indirect  taxes  levied  on 
the  exported  product  at  the  final  stage 
of  production.  Therefore,  we 
preliminarily  determine  that  there  was 
no  benefit  from  this  program  during  the 
review  period. 

B.  New  Program  Preliminarily  Found  to 
Confer  Subsidies  Preferential  Electricity 
Tariff  Rates 

Until  April  1991,  the  tariff  rates  for 
electricity  were  set  by  the  government. 
On  April  17,  1991,  the  GOA  published 
Decree  634/91  which  provided  for  the 
deregulation  of  the  electricity  industry 
in  Argentina.  This  Decree  created  two 
market  levels  for  electricity  in 
Argentina,  the  wholesale  market  and  the 
retail  market.  The  wholesale  market  was 
comprised  of  the  producers,  generators, 
and  distributors  of  electricity  as  well  as 
the  large  individual  consumers  of 
electricity.  Under  Decree  634,  the 
producers  and  generators  would  sell 
electricity  through  a  central  dispatch 
agency.  The  distributors  would  then 
purchase  the  electricity  from  this  central 
dispatch  agency  for  delivery  to  the 
individual  consumer.  In  order  to 
encourage  comgetition  within  the 
wholesale  market,  a  large  individual 
consumer  could  negotiate  a  contract 
with  any  utility  company  within  the 
country. 

Although  large  consumers  could 
negotiate  contracts  for  electricity  in  the 
wholesale  market,  the  tariff  rates 
charged  to  individual  consumers  in  the 
retail  market  were  still  set  by  the 
government.  However,  the  GOA  also 
took  steps  to  reduce  tariff  rates  in  the 
retail  market.  On  March  27, 1991.  the 
Ministry  of  Economy  published 
Resolution  194/91  which  set  new 
reduced  tariff  rates  for  electricity  in  the 
retail  market  in  Argentina.  These  rates 
applied  to  residential,  commercial  and 
industrial  consumers  in  the  retail 
market  for  electricity  purchased  from 
nationally-owned  utility  companies. 

During  the  review  period,  Siderca's 
price  for  electricity  was  set  by  two 
different  contracts.  From  January  1, 
1991  through  March  31, 1991,  Siderca's 
electricity  rates  were  set  in  a  contract 
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signed  with  Direccion  de  mitJi^ici  de 
Buenos  Aires  (DEBA),  a  branch  of  the 
Ministry  of  Works  and  Public  Utilities 
of  the  Province  of  Buenos  Aires.  After 
this  contract  was  signed  in  1990,  DEBA 
was  split  into  two  entities,  Empresa 
Social  de  Energia  de  Buenos  Aires 
(ESEBA),  which  was  responsible  for 
providing  electricity  to  the  Province  of 
Buenos  Aires  and  for  setting  the  tariff 
rates,  and  DEBA,  which  was  responsible 
for  approving  ESEBA's  tariff  rates. 

In  April  1991 ,  because  of  the  amount 
of  electricity  consumed  by  Siderca,  it 
qualified  as  a  "large  consumer"  in  the 
wholesale  market  under  Decree  634/91. 
Therefore,  Siderca  was  eligible  to  have 
its  tariff  rate  for  electricity  determined 
by  negotiations  with  utility  companies. 
Siderca  negotiated  and  signed  an 
individual  contract  with  ESEBA  for  the 
provision  of  electricity.  The  effective 
date  of  this  contract  was  April  1, 1991. 
The  rates  set  by  the  ESEBA  contract 
applied  for  the  rest  of  the  period  of 
review.  Because  Siderca's  electricity 
rate  during  the  period  of  review  was  not 
set  by  a  published  tariff  schedule  but  by 
individual  contracts  signed  with  each 
utility  company,  we  must  determine 
whether  the  electricity  rates  paid  by 
Siderca  under  the  DEBA  and  ESEBA 
contracts  were  preferential. 

Prior  to  the  effective  date  of  April  1, 
1991  for  the  ESEBA  contract,  Siderca's 
price  for  electricity  was  determined  by 
a  contract  which  was  signed  between 
Siderca  and  DEBA.  Under  the  DEBA 
contract,  the  price  of  70  percent  of 
Siderca's  monthly  electricity 
consumption  was  set  by  the  published 
tariff  rates,  while  the  remaining  portion 
was  set  by  the  price  in  the  contract.  This 
pricing  scheme  was  pssiided  by  DEBA 
to  other  companies  in  the  Province  of 
Buenos  Aires  in  contracts  identical  to 
the  one  signed  with  Siderca.  The  DEBA 
contract  was  signed  on  July  12,  1990, 
and  remained  in  effect  until  March  31, 
1991. 

Although  individually  tailored 
company  contracts  with  government- 
owned  utility  companies  are,  by 
definition,  specific  under  section 
771(5)(A)  of  the  Act,  we  must  examine 
the  issue  of  specificity  with  respect  to 
the  DEBA  contract  because  the  DEBA 
contract  did  not  provide  an 
individually-tailored  company-specific 
rate  like  the  rate  provided  in  the  ESEBA 
contract.  Instead,  the  DEBA  contract 
provided  the  same  electricity  rate  to  all 
the  companies  which  signed  a  contract 
identical  to  the  one  signed  between 
Siderca  and  DEBA.  Therefore,  we  must 
examine  the  group  of  companies  which 
signed  identical  contracts  to  detennine 
whether  the  DEBA  contract  is  specific 
under  section  771{5)(A)  of  the  Act. 
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During  our  examination  of  the  DEB  a 
contracts  at  verification,  we  found  that 
only  a  very  small  number  of  companies 
had  a  contract  identical  to  the  one 
signed  between  Siderca  and  DEBA  (see 
verification  report  (public  version)  at 
page  17).  Therefore,  we  preliminarily 
determine  that  the  DEBA  contract  is 
specific  under  section  771(5)(A)  of  the 
Act.  To  determine  whether  the  rates 
under  the  DEBA  contract  were 
preferential,  we  compared  the  rates  of 
electricity  in  the  DEBA  contract  to  the 
rates  in  the  published  tariff  schedule  for 
large  users.  Based  upon  this 
comparison,  we  find  that  the  rates  in  the 
DEBA  contract  are  preferential. 
Therefore,  we  preliminarily  determine 
that  the  electricity  rates  provided  to 
Siderca  under  the  DEBA  contract  are 
countervailable. 

To  calculate  the  benefit  under  this 
program,  we  calculated  the  difference 
between  the  price  of  electricity  Siderca 
would  have  paid  based  on  the  published 
tariff  schedule  and  the  price  of 
electricity  the  company  actually  paid 
under  the  DEBA  contract.  We  then 
divided  the  difference  by  Siderca's  total 
sales  in  1991  and  calculated  an  ad 
valorem  subsidy  rate  of  0.26  percent  for 
the  period  of  review.  We  next  had  to 
examine  whether  the  ESEBA  contract 
was  countervailable. 

An  individually  tailored  contract  with 
a  government-owned  utility  company  is 
by  definition  specific  under  section 
771{5)(A)  of  the  Act;  however,  in  order 
for  the  contract  to  be  countervailable, 
the  rates  provided  under  the  contract 
must  be  preferential.  The  preferentiality 
of  individual  electricity  contracts  was 
an  issue  in  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Pure  Magnesium  and  Alloy  Magnesium 
from  Canada,  57  FR  30946  (July  13, 
1992),  and  in  the  Final  Results  of 
Changed  Circumstances  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada).  Magnesium 
from  Canada  described  the 
Department's  approach  to  evaluating 
whether  electricity  is  being  provided  on 
preferential  tenns. 

The  first  step  the  Department  takes  in 
analyzing  the  potential  preferential 
provision  of  electricity  is  to  compare  the 
price  charged  in  the  contract  with  the 
applicable  rate  on  the  utility  company's 
non-specific  rate  schedule.  If  the 
amount  of  electricity  purchased  by  the 
company  is  so  great  that  the  rate 
schedule  is  not  applicable,  the 
Department  will  examine  whether  the 
price  charged  in  the  contract  is 
consistent  with  the  utility  company's 
standard  pricing  mechanism.  If  the  rate 
charged  is  consistent  with  the  utility 
company's  standard  pricing  mechanism. 


ana  me  company  under  investigation  or 
review  is,  in  all  other  respects,  treated 
no  differently  than  other  industries 
which  purchase  comparable  amounts  of 
electricity,  then  there  would  be  no 
apparent  basis  to  find  the  contract 
preferential. 

In  Magnesium  from  Canada,  the 
utility  company's  published  tariff 
schedule  did  not  provide  rates  for 
electricity  consumers  the  size  of  Norsk 
Hydro  Canada  Inc.  (NHCI).  the 
respondent  in  that  investigation. 
Therefore,  in  determining  whether 
NHQ's  contract  was  preferential,  the 
Department  had  to  examine  the  utility 
company's  standard  pricing  mechanism. 
However,  in  the  instant  review,  we  do 
not  need  to  examine  the  utility 
company's  standard  pricing  mechanism 
because  the  published  tariff  rates  are 
applicable  to  all  large  users  regardless  of 
the  amount  of  electricity  consumed  by 
the  individual  large  user.  Therefore,  we 
have  analyzed  the  Siderca  contract  with 
ESEBA  by  comparing  the  price  charged 
with  an  applicable  tariff  rate  schedule. 

As  previously  stated.  Decree  634/91 
started  the  deregulation  of  the  electricity 
market  in  Argentina.  Under  this  decree, 
large  consumers,  such  as  Siderca,  were 
iree  to  negotiate  individual  electricity 
contracts  with  any  utility  company  in 
the  country.  While  the  GOA  was 
allowing  large  consumers  to  negotiate 
contracts  in  the  wholesale  electricity 
market,  the  GOA  also  reduced  the 
published  tariff  rates  for  electricity  with 
the  publication  of  the  Ministry  of 
Economy's  Resolution  194/91. 
Resolution  194/91  set  the  tariff  rates  for 
all  nationally-owned  utility  companies 
in  the  countiy.  However,  these  new 
rates  were  not  applicable  to  ESEBA 
because  ESEBA  was  a  provincially- 
owned  utility  company. 

Although  Resolution  194/91  for 
national  tariff  rates  did  not  apply  to 
ESEBA,  these  rates  were  available  to 
Siderca  because  under  Decree  634/91  it 
could  sign  a  contract  for  electricity  with 
any  nationally-owned  utility  company 
in  Argentina.  Therefore,  to  determine 
whether  the  Siderca  contract  with 
ESEBA  provided  a  preferential  rate  for 
electricity  to  Siderca,  we  compared  the 
electricity  rate  provided  in  the  ESEBA 
contract  to  the  published  tariff  rates  in 
Resolution  194/91  which  were  in  effiect 
during  the  same  time  as  the  ESEBA 
contract.  Based  on  this  comparison,  we 
find  that  the  rates  in  the  ESEBA  contract 
are  equal  to  or  higher  than  the 
published  national  tariff  rates  in 
Resolution  194/91.  Therefore,  we 
preliminarily  determine  that  the 
contract  Siderca  signed  with  ESEBA  did 
not  provide  electricity  at  preferential 
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rates  to  Siderca  and,  thus,  is  not 
counterviable. 

However,  we  note  that  this  contract 
expired  in  1992,  and  another  contract 
between  Siderca  and  ESEBA  was 
subsequently  negotiated  and  signed  in 
September  1992.  outside  the  period  of 
review.  Because  the  rates  negotiated  in 
the  1992  contract  were  lower  than  the 
rates  in  the  contract  in  effect  during 
1991.  we  will  have  to  reexamine  this 
program  in  any  subsequent 
administrative  review  of  this  order. 

II.  Program  Preliminarily  Found  Not  to 
Confer  Subsidies 

Preferential  Natural  Gas  Tariffs 

According  to  the  GOA,  at  the  end  of 
1990.  Argentina  was  emerging  from  an 
extended  period  of  hyperinflation.  The 
GOA  believed  that  deregulating  and 
privatizing  the  large,  state-owned  utility 
companies  would  lead  to  price  stability 
by  introducing  competition  in  the 
market.  The  beginning  of  this 
deregulation  can  be  found  with  the 
passage  of  Decree  633.  Also,  within  this 
context,  the  GOA  entered  into  sectoral 
agreemeoits  with  Argentine  industries  in 
order  to  secure  commitments  from 
industries  that  they  would  hold  down 
prices  charged  to  their  customers  in 
order  to  stabilize  the  inflation  rate 
within  the  economy.  In  exchange  for 
this  commitment,  the  GOA  committed 
itself  to  broad-based  economic  reforms, 
including  the  maintenance  of  stable 
energy  prices. 

In  early  1991.  the  GOA  began  the  first 
steps  towards  deregulating  the  natural 
gas  market  in  Argentina.  Until  April 
1991 ,  the  GOA  set  and  regulated  the 
tariff  rates  for  natural  gas  in  the  country. 
Prices  for  natural  gas  could  not  deviate 
from  those  prices  set  by  the  Economy 
Minister.  In  April  1991,  with  the 
enactment  of  Decree  633.  two  separate 
markets  for  natural  gas  were  created. 
The  first  market  was  the  wholesale 
market  which  covered  transactions 
between  producers  and  distributors  as 
well  as  between  producers  and  large 
users  of  natural  gas.  The  other  market 
created  by  Decree  633  was  the  retail 
market  which  covered  sales  to 
residential  and  commercial  consumers. 
Under  Decree  633,  companies  in  the 
wholesale  market  were  permitted  to 
engage  in  negotiations  and  to  enter  into 
Individual  contracts  for  natiiral  gas. 

For  the  period  January  1, 1991 
through  March  31.  1991,  the  rates  for 
natural  gas  paid  by  Siderca  were  set 
through  the  issuance  of  tariff  schedules. 
Gas  del  Estado  (GdE)  was  the  sole 
provider  of  natural  gas  through  this 
period.  After  March  31. 1991,  Siderca 
no  longer  had  its  natural  gas  rates  set  by 


tariff  resolutions.  With  the  deregulation 
of  the  natiiral  gas  market  under  Decree 
633,  large  consumers  in  the  wholesale 
market  could  negotiate  confipacts  for 
natural  gas.  Siderca,  being  one  of  the 
largest  consumers  of  natural  gas  in  the 
country,  was  one  of  the  first  industrial 
consumers  to  negotiate  a  separate 
contract  for  natural  gas. 

Because  Siderca  was  a  large  consumer 
for  natural  gas,  it  qualified  as  a 
consumer  in  the  wholesale  market.  On 
June  28, 1991,  Siderca  entered  into  a 
requirements  contract  with  GdE,  which 
was  made  retroactive  to  April  1,  1991, 
and  remained  in  effect  throughout  1991, 
the  period  of  review.  Under  the  contract 
arrangement,  Siderca  would  purchase 
natural  as  from  a  privately-owned 
company,  TECPETROL,  and  then 
Siderca  would  pay  GdE  for 
transportation  of  the  natural  gas  from 
TECPETROL.  Under  the  contract,  there 
were  two  different  rates  for 
transportation,  one  rate  for  the  winter 
and  another  rate  for  the  rest  of  the  year. 
If  TECPETROL  could  not  supply  enough 
gas  to  meet  all  of  Siderca's 
requirements,  then,  under  GdE  contract, 
Siderca  would  purchase  natural  gas 
from  GdE  to  make  up  the  shortfall,  at  a 
specified  contract  rate  plus  a 
commission. 

The  GdE  contract  provided  rates  for 
both  the  transportation  of  natural  gas 
and  for  the  supply  of  natvu-al  gas. 
Therefore,  we  must  determine  whether 
a  countervailable  benefit  was  provided 
to  Siderca  either  in  the  form  of 
preferential  transportation  rates  or 
preferential  natural  gas  rates.  In  order 
for  a  non-export  program  to  be 
countervailable  it  must  meet  both  the 
test  for  specificity  and  preferentiality. 
Specificity  requires  that  the  program  be 
limited  to  an  enterprise  or  industry  or 
group  of  enterprises  or  industries  under 
section  771(5)(b)  of  the  Act.  Because  an 
individually  negotiated  contract  price 
with  a  government-owned  utility  is,  by 
definition,  specific  to  the  individual 
negotiating  ihe  contract,  we  must 
examine  whether  the  transportation  and 
tariff  rate  for  natural  gas  provided  to 
Siderca  under  the  GdE  contract  are 
preferential  to  determine  whether  this 
program  is  countervailable.  If  these  rates 
are  not  preferential,  then  the  program  is 
not  countervailable.  If  the  rates  are 
preferential,  then  the  program  is 
countervailable. 

To  determine  whether  a  government 
has  provided  a  good  or  service,  such  as 
natural  gas,  at  preferential  rates,  the 
Department  generally  measures  that  rate 
against  a  nonspecific  tariff  rate  against 
a  nonspecific  tariff  rate  charged  to  other 
users  of  that  good  or  service  by  the 
government,  or  to  rates  charged  for  an 


identical  good  or  service  from  a  private 
provider.  However,  in  prior  cases 
involving  the  provision  of  natural  gas  or 
electricity,  we  have  stated  that  the  tariff 
schedule  rate  is  not  necessarily  the 
appropriate  benchmark  to  determine 
whether  a  contracted  rate  is  preferential. 
See,  e.g.,  Magnesium  from  Canada.  We 
stated  in  Magnesium  from  Canada  that 
if  the  amoimt  of  electricity  purchased  by 
a  company  is  so  great  that  the  rate 
schedule  is  not  applicable,  we  will 
examine  whether  the  rate  charged  in  a 
contract  is  preferential  by  determining 
whether  the  rate  is  consistent  with  the 
utility  company's  standard  pricing 
mechanism.  If  the  rate  charged  in  a 
contract  is  consistent  with  the  standard 
pricing  mechanism  used  by  the  utility 
company  to  set  its  tariff  rates,  then  the 
contract  rate  is  not  preferential. 
Therefore,  under  the  practice  set  forth  in 
Magnesium  from  Canada,  if  the  contract 
price  is  set  in  a  manner  consistent  with 
the  utility  company's  standard  pricing 
mechanism  for  setting  tariffs,  then  the 
contract  rate  does  not  provide  a 
countervailable  benefit. 

Two  years  prior  to  our  verification, 
GdE  was  privatized.  In  1992,  two 
private  transporters  and  eight  private 
distributors  purchased  the  assets  of 
GdE.  After  its  privatization,  the  cost 
structure  studies  used  by  GdE  to 
propose  its  tariff  rate  schedules  were 
destroyed  or  thrown  away.  Therefore, 
we  are  unable  to  determine  whether 
GdE  used  its  standard  pricing 
methodology  to  negotiate  its  rates  and 
tariffs  with  companies  in  the  wholesale 
market.  However,  the  Department  may 
determine  whether  the  provision  of  a 
good  or  service  is  preferential  by 
comparing  the  price  charged  by  the 
govenmient  to  a  price  charged  by 
private  sellers  to  buyers  in  the  market 
for  an  identical  good  or  service. 

Therefore,  in  order  to  determine 
whether  the  price  charged  to  Siderca  for 
natural  gas  under  the  GdE  contract  is 
preferential,  we  compared  that  price  to 
the  price  of  natural  gas  charged  to 
Siderca  from  private  companies.  In 
1991,  after  the  enactment  of  Decree  633, 
Siderca  also  entered  into  a  contract  to 
purchase  natural  gas  bom  a  private 
producer,  TECPETROL.  We  compared 
the  price  of  natural  gas  charged  to 
Siderca  from  TECPETROL  to  the  price 
of  natural  gas  charged  to  Siderca  by 
GdE.  Based  on  this  comparison,  we 
determine  that  the  price  of  natxiral  gas 
charged  by  GdE  was  not  preferential 
and,  thus,  not  countervailable  during 
the  review  period. 

We  next  nad  to  determine  whether  the 
transi>ortation  rates  for  natural  gas 
specified  in  the  GdE  contract  were 
preferential.  During  1991,  there  were  no 


private  transporters  of  natural  gas  in 
Argentina.  GdE  was  the  sole  transporter 
of  natural  gas  in  the  country.  In 
addition,  there  were  no  separate 
transportation  rates  for  naturaJ  gas  in 
the  country  until  after  1992.  During  our 
review  p)eriod,  the  published  tariff  rates 
for  natural  gas  included  the  cost  for  the 
natural  gas,  its  transportation,  and  its 
distribution. 

Therefore,  because  there  were  no 
separate  rates  for  transportation  in 
Argentina  during  the  period  of  review, 
to  determine  whether  the  transportation 
rates  for  natural  gas  charged  to  Siderca 
under  the  GdE  contract  were 
preferential,  we  compared  those  prices 
to  the  transportation  cost  study 
conducted  by  an  independent 
consulting  firm.  Stone  &  Webster.  Stone 
&  Webster  were  technical  advisors  to  the 
GOA  in  the  privatization  of  GdE. 

This  Stone  &  Webster  cost  study 
detailed  the  cost  of  transporting  natural 
gas  from  the  gas  fields  to  Siderca's 
plant.  We  compared  the  transportation 
cost  detailed  in  the  Stone  &  Webster 
study  to  the  price  negotiated  in  the  GdE 
contract.  Based  upon  this  comparison, 
we  determined  that  the  price  charged  to 
Siderca  for  transportation  of  natural  gas 
under  the  GdE  contract  was  much 
higher  than  the  gas  company's  costs  and 
provided  a  large  profit  for  GdE. 
Therefore,  we  preliminarily  determine 
that  the  transportation  rates  charged  to 
Siderca  in  the  GdE  contract  were  not 
preferential,  and  thus  not 
countervailable.  during  the  review 
period. 

III.  Pmgrams  Preliminary  Found  Not  To 
Be  Used 

We  examined  the  following  programs 
and  preliminary  find  that  the  producers 
and/or  exporters  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

•  Medium-  emd  Long-Term  Loans 

•  Capital  Grants 

•  Income  and  Capital  Tax  Exemptions 

•  Government  Trade  Promotion 
Programs 

•  Exemption  from  Stamp  Taxes 
Under  Decree  186/74 

•  Incentives  for  Trade  (Stamp  Tax 
Exemption  Under  Decree  716) 

•  Incentive  for  Export 

•  Export  Financing  Under  OPRAC  1, 
Circular  RF-21 

•  Pre-Financing  of  Exports  Under 
Circular  RF-1 53 

•  Loan  Guarantees 

•  Post-Export  Financing  Under 
OPRAC  1-9 

•  Debt  Forgiveness 

•  Tax  Deduction  Under  Decree  173/ 
85 


/v.  Pmgram  Preliminarily  Found  Not  to 
Exist 

Tax  Concessions  for  the  Steel  Industry 

Petitioners  alleged  that  under 
Paragraph  8  of  the  April  11,  1991  Steel 
Agreement  between  the  GOA  and 
Argentine  steel  producers  that  the  GOA 
provides  the  steel  industry  with  tax 
concessions.  According  to  the  response 
of  the  GOA,  Paragraph  8  of  the  Steel 
Agreement  does  not  provide  tax 
concessions  to  the  steel  industry  but 
merely  states  that  the  industry's 
Reembolso  level  will  be  studied  taking 
into  account  the  tax  incidence  of  steel 
producers.  For  information  on  the 
Reembolso/Reintegro  program,  see  the 
program  "Rebate  of  Indirect  Taxes," 
above.  Therefore,  we  preliminarily 
determine  that  there  were  no  new  tax 
concessions  provided  to  the  stoel 
industry  under  the  Steel  Agreement. 

Preliminary  Results  of  Review 

For  the  period  January  1, 1991 
through  December  31, 1991,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.49  percent  ad  valorem. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  of  0.49 
percent  ad  valorem  on  entries  of  the 
subject  merchandise  covered  by  this 
administrative  review  for  the  period 
January  1,  1991  through  September  19, 
1991,  and  to  liquidate  eill  entries  made 
on  or  after  September  20,  1991  through 
December  31,  1991,  without  regard  to 
countervailing  duties. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 


than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  June  4, 1997. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  97-15607  Filed  &-12-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education 

AGENCY:  National  Advisory  Council  on 

Indian  Education,  ED. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  This  notice  announces  the 

cancellation  of  a  meeting  of  the  National 

Advisory  Council  on  Indian  Education 

that  was  published  in  the  Federal 

Register,  Vol.  62.  No.  102.  page  28841, 

Wednesday.  May  28, 1997.  This  meeting 

has  been  canceled  due  to  the  lack  of 

obtaining  a  quorum  for  the  meeting, 

which  was  scheduled  for  June  11.  1997, 

8:30  a.m.  to  4:30  p.m. 

DATES:  JUNE  6,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  Beaulieu,  Director,  Office  of 

Indian  Education,  (202)  260-1516;  FAX 

(202)  260-7779. 

David  Beaulieu, 

Director.  Office  of  Indian  Education. 

IFR  Doc.  97-15469  Filed  6-12-97:8:45  amj 
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DEPARTMENT  OF  EDUCATION 

National  Educationa  m       ;rch  Policy 
and  Priorities  Board,  .Mtie:;.ig 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTKM:  Notice  of  committee  meeting. 


SUKBIARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Program 
Committee  of  the  National  Educational 
Research  Policy  and  Priorities  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
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inlenaea  lo  noniy  mi"  geiiL-idi  public  of 
their  opportunity  to  attend  the  meeting. 
DATE:  June  25. 1997. 
TIME:  8:30  a.m.  to  2  p.m. 
LOCATION:  Southern  Regional  Education 
Board,  592  Tenth  Street,  NW..  Atlanta, 
GA  30318-5790  (Room  to  be  posted). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington.  D.C.  20208-7564,  Tel.: 
(202)  219-2065;  fax:  (202)  219-1528;  e- 
maihThelma  _Leenhouts@ed.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development.  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  reseeirch,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  Committee  will  discuss  allocation 
of  its  budget  and  implementation  of  the 
Board's  work  plan. 

A  final  agenda  will  be  available  from 
the  Board  office  on  June  18,  1997. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  Suite  100,  80  F  St., 
NV,'.,  Washington,  D.C.  2020a-7564. 

E)ated:  June  9. 1997. 
Eve  M.  either. 

Executive  Director. 

(FR  Doc.  97-15488  Filed  &-12-97;  8:45  ami 
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DE  P  A  rj  T  M  ENT  OF  ENERGY 

Notice  Of  Solicitatic  e 

Deveioo'^ent  and  Implementation  of 
■■.\pr-,i:^:j^.^  ^-^ojects  That  Reduce, 

'.or-  D'  Seauester  Greenhouse  Gas 
hmissi  J  ^  '     Sunmlsslon  Under  tfie 
U.S.  Init  at  v>  on  Joint  \r'D"^'-^>^^-:at\on 
Program 

agency:  Chicago  Operations  Office, 
Office  of  Utility  Technologies,  DOE. 
action:  Notice  of  solicitation 
availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  interest  in 
receiving  applications  for  federal 
assistance  for  the  development  and 
implementation  of  international  projects 


that  reduce,  avoid,  or  sequester 
greenhouse  gas  emissions  in  developing 
countries  and  countries  with  economies 
in  transition  under  the  U.S.  Initiative  on 
Joint  Implementation  (USIJI)  Program. 
As  part  of  the  U.S.  Climate  Change 
Action  Plan  launched  in  1993,  the  USIJI 
is  a  pilot  program  encouraging 
partnerships  between  businesses  and 
non-govemmental  organizations  in  the 
United  States  and  those  in  developing 
countries  and  countries  with  economies 
in  transition. 

DATES  AND  ADDRESSES:  The  complete 
solicitation  document  will  be  available 
on  or  about  June  18,  1997  on  the 
Internet  by  accessing  the  DOE  Chicago 
Internet  Home  Page  at  http:// 
www.ch.doe.gov/business/ACQ.html 
under  the  heading  "Current  Acquisition 
Activities"  Solicitation  No.  DE-PS02- 
97EE35024.  Applications  are  due  no 
later  than  3:00  p.m.  Central  Daylight 
Time  (CDT),  July  18,  1997.  Any 
amendments  to  the  solicitation  will  be 
posted  on  the  Internet.  Please  note  that 
users  are  not  alerted  when  the 
solicitation  is  issued  on  the  Internet  or 
when  amendments  are  posted  to  the 
Internet.  Prospective  applicants  are 
therefore  advised  to  check  the  above 
Internet  address  on  a  daily  basis.  This 
office  will  provide  a  printed  copy  of  the 
solicitation  and  its  amendments  to  any 
firm  unable  to  access  the  solicitation  on 
the  Internet  upon  request.  Awards  are 
anticipated  by  September  15. 1997. 
Completed  applications  referencing 
Solicitation  No.  DE-PS02-97EE35024 
must  be  submitted  to  the  U.  S. 
Department  of  Energy.  Chicago 
Operations  Office.  Attn:  Mary  Lou 
Zambrano.  Bldg.  201,  Rm.  3D-24,  9800 
South  Cass  Avenue.  Argonne,  IL  60439- 
4899. 

SUPPLEMENTARY  INFORMATION:  The  focus 
and  objectives  of  these  grants  are 
consistent  with  the  goals  of  the  USIJI 
program  which  are:  to  promote 
technology  cooperation  with,  and 
sustainable  development  in,  developing 
countries  and  countries  with  economies 
in  transition;  test  and  evaluate  methods 
to  measure,  track,  and  verify  emissions 
reductions,  costs  and  benefits; 
encourage  private  sector  investment  and 
innovation  in  developing  and 
disseminating  technologies  that  reduce 
or  sequester  greenhouse  gas  emissions; 
and  establish  an  empirical  base  for  the 
formulation  of  international  criteria  for 
joint  implementation.  DOE  anticipates 
that  approximately  S250,000  will  be 
available  for  funding  and  that  five  (5)  to 
ten  (10)  projects  will  be  selected  for 
funding  at  approximately  $25.000 — 
$50,000  for  each  project  awarded.  The 
period  of  performance  is  expected  to  be 


twelve  (12)  months.  These  federal  grant 
funds  are  intended  to  provide  assistance 
for  feasibility  analysis;  USIJI  proposal 
development;  calculation  of  baselines 
and  greenhouse  gas  l>enefits; 
development  of  monitoring  and 
verification  systems;  and  travel  costs 
associated  with  USIJI  proposal 
development  (i.e.,  host  country 
acceptance,  etc.). 

Any  non-profit  or  for-profit 
organization,  or  other  non-federal 
agency  or  entity,  is  eligible  to  apply. 
DOE  National  Laboratories  are  not 
eligible  to  respond  directly  to  this 
solicitation  nor  may  they  participate  as 
a  subcontractor  under  any  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lou  Zambrano,  Acquisition  and 
Assistance  Group,  Chicago  Operations 
Office,  9800  South  Cass  Avenue, 
Argoime,  Ulinois  60439;  Telephone  No. 
(630)  252-2077,  Fax  No.  (630)  252- 
5045,  or  by  e-mail  at 
marylou.zambrano@ch.doe.gov 

Issued  in  Chicago.  Illinois,  on  June  5. 1997. 
Jolin  D.  Greenwood, 

Acquisition  and  Assistan€x  Group  Manager. 
[PR  Doc.  97-15548  Filed  6-12-97;  8:45  ami 

BILLING  CODE  S«50-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-90-001  and  RP97-9»- 
002] 

Algonquin  LNG,  Inc.;  Notice  of 
Compliance  Filing 

June  9,  1997. 

Take  notice  that  on  June  5,  Algonquin 
LNG,  Inc.  (ALNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  tariff  sheets  listed  on 
Appendix  to  the  filing,  to  be  effective 
July  1.  1997  and  a  pro  forma  tariff  sheet 
included  in  the  Appendix  C  to  the 
filing,  to  be  effective  November  1.  1997. 

ALNG  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  orders  in  Docket  No. 
Rj>g7_90-000  and  RP97-99-O00.  issued 
on  December  20, 1996  and  March  20, 
1997,  respectively.  ALNG  states  that  the 
two  orders  had  granted  ALNG  an 
extension  of  time  to  file  Order  No.  587, 
Gas  Industry  Standards  Board  (GISB) 
compliance  tariff  sheets  and  the 
compliance  with  the  Commission's 
Regiilation,  Section  154.107(b),  which 
requires  that  rates  be  "stated  in  cents  or 
dollars  per  thermal  unit."  In  both  orders 
the  extension  of  time  was  granted  until 
30  days  after  the  Commission's  action  in 
ALNG's  certificate  appUcation  in  Docket 
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No.  CP96-51 7-000.  ALNG  states  that 
the  Commission  issued  its  order  in 
Docket  No.  CP96-5 17-000  on  May  6, 
1997. 

ALNG  states  that  copies  of  this  filing 
were  served  on  firm  customers  of  ALNG 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  EX] 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cubell, 
Secretary. 
[FR  Doc.  97-15476  Filed  6-12-97;  8:45  ami 

BtLUNQ  C006  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 53-003] 

Granite  State  Gas  Transmission  Inc.; 
Notice  of  Compliance  Tariff  Rling 

June  9,  1997. 

Take  notice  that  on  June  5,  1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  June  1,  1997: 

Second  Revised  Sheet  No.  215 
Second  Revised  Sheet  No.  289 

According  to  Granite  State,  the 
revised  tariff  sheets  are  submitted  in 
compliance  with  a  Letter  Order  issued 
May  20,  1997,  by  the  Director  of  the 
Office  of  Pipeline  Regulation  in  this 
proceeding  relating  to  tariff  changes  and 
amendments  to  comply  with  the 
principles  and  standards  for  critical 
business  practices  that  have  been  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  Nos.  587  and  587-B. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  intemiptible  customers,  and  on  the 
regulatory  agencies  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Granite  State's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

[PR  Doc.  97-15479  Filed  6-12-97;  8:45  am] 
BIUJMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 42-004] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

June  9, 1997. 

Take  notice  that  on  June  5,  1997  K  N 
Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  June  1,  1997. 

KNI  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the 
Commission's  order  in  Docket  Nos. 
RP97-142-001  and  RP97-142-002, 
issued  May  20,  1997. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15478  Filed  6-12-97;  8:45  am] 

BILUNO  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-393-004] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  9.  1997. 

Take  notice  that  on  June  5. 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  May  21,  1997.  Koch 
asserts  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's  order 
issued  May  21, 1997,  in  Docket  Nos. 
RP96-393-002  and  RP96-393-O03. 

Substitute  First  Revised  Sheet  No.  2708 

Koch  is  filing  the  above-referenced 
sheet  in  order  to  clarify  that  Koch  is  not 
required  to  refund  Unauthorized  Gas 
penalties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 

[FR  Doc.  97-15473  Filed  6-12-97;  8:45  am) 
WLUNO  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 9-006] 

Mojave  Pipeline  Company;  Notice  of 
Compliance  Rling 

June  9, 1997. 

Take  notice  that  on  June  5. 1997, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  and  acceptance, 
pursuant  to  Subpart  C  of  154  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  and  in  compliance  with 
the  Commission's  letter  order  dated  May 
21, 1997  at  Docket  No.  RP97-19-004, 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff. 


UMI 
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First  Reriaed  Volume  No.  1 

Sub  Secood  Revised  Sheet  No.  Ill 
Second  Revised  Sheet  No.  134 
Second  Revised  Sheet  No.  247 
Fist  Revised  Sheet  Nos.  248-249 
Original  Sheet  Nos.  250-260 

Mojave  states  that  the  tariff  sheets  are 
being  tendered  to  implement  a  pro 
forma  Trading  Partner  Agreement  for 
the  electronic  exchange  of  information 
pursuant  to  the  Commission's  directive. 
Additionally,  Mojave  included  the 
currently  effective  Order  of  Discounts 
provision  as  required  by  the  May  21, 
1997  order.  The  tendered  tariff  sheets 
are  proposed  to  become  effective  June  1 
and  July  5,  1997. 

Mojave  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding,  all  interstate 
pipeline  system  customers  and  affected 
state  regulatory  commissions,  in 
accordance  with  the  requirements  of 
Section  385.2010  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15474  Filed  6-12-97;  8:45  am) 
BILLmC  CODE  6717-01-M 
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Auction  (RA)  Contracts  and  applicable 
carrying  charges.  Therefore,  Northern 
has  filed  the  Thirty  Fifth  Revised  Sheet 
No.'s  50  and  51  to  revised  the  GSR-RA 
surcharge,  effective  July  1,  1997. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
field  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  97-15481  Filed  6-12-97;  8:45  am) 
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Commission 
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June  9, 1997. 

Take  notice  that  on  May  29, 1997 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  ciurent  GSR-RA  surcharge  which  is 
designed  to  recover  price  differentials 
associated  with  unassigned  Reverse 
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June  9,  1997. 

Take  notice  that  on  June  5,  1997, 
OkTex  Pipeline  Company  (OkTex).  filed 
a  petition  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  for  a  waiver  of  or  exemption 
bom  the  requirements  concerning 
compliance  with  the  electronic  bulletin 
board,  Internet  server  model  and 
Internet  web  browser  model  and  the 
capability  to  |}erfonn  Electronic  Data 
Interchange  (EDI)  transactions  in  Order 
Nos.  587,  587-B  and  587-C,  all  as  more 
fully  set  forth  in  the  petition  of  file  with 
the  Commission  and  open  to  public 
inspection. 

(JkTex  states  that  the  establishment  of 
an  electronic  bulletin  board  and 
compliance  with  the  Internet  server 
model  and  web  browser  model  and  the 
ability  to  perform  EDI  transactions  is  not 


necessary  on  the  OkTex  system  in  order 
to  achieve  the  Commission's  goals. 
OkTex  states  that  the  incremental 
expense  of  compliance  with  the  Internet 
server  model  and  web  browser  model 
and  the  ability  to  perform  EDI 
transactions  is  significant  to  OkTex,  and 
the  benefits  to  OkTex's  customers  are 
nonexistent  given  the  nature  of  the 
OkTex  system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  16, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15483  Filed  6-12-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-131-0031 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

June  9, 1997. 

Take  notice  that  on  June  5, 1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  in 
compliance  with  the  Commission's  May 
21,  1997,  Order  on  Compliance  Filing, 
and  acceptance,  to  be  effective  June  1, 
1997,  proposed  revised  tariff  sheets  to 
First  Revised  Volume  No.  1-A  of  its 
FERC  Gas  Tariff.  The  below-listed  tariff 
sheets  comply  with  the  directives  of  the 
May  21  order. 

Proposed  Revised  Tariff  Sheets 

Substitute  Original  Sheet  Nos.  34A,  37A,  67A 

and67B 
Substitute  First  Revised  Sheet  No.  36 
Substitute  Second  Revised  Sheet  Nos.  34,  37 

and  67 
Substitute  Fourth  Revised  Sheet  No.  49 

Overthrust  states  that  it  has  revised 
Section  1  (Definitions),  Section  4 
(Electronic  Bulletin  Board  (EBB)), 
Section  8  (Capacity  Release  and 
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Assignment),  and  Section  15 
(Scheduling  of  Gas  Receipts  and 
Deliveries),  as  required  by  the 
Commission. 
Overthrust  states  huther  that  it  will 

(1)  adopt  the  Gas  Industry  Standards 
Board  Model  Trading  Partner 
Agreement  reflecting  Internet  standards 
when  approved  by  the  Commission  and 

(2)  receive  and  process  any  Sender's 
Option  data  elements  that  the  sender 
chooses  to  submit. 

Overthrust  requests  waiver  of  18  CFR 
154.207  so  that  the  tendered  tariff  sheets 
may  become  effective  June  1,  1997,  as 
proposed. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-15477  Filed  6-12-97;  8:45  am] 
BILLING  COOE  S717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-224-005] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  GoS 
Taritf 

June  9, 1997. 

Take  notice  that  on  June  4, 1997,  Sea 
Robin  Pipeline  Cornpany  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  Tari^  sheets  in 
compliance  with  the  Conmiission's 
Order  N'o.  587  and  the  Commission's 
May  20,  1997  order  in  this  docket,  to 
become  effective  June  1, 1997. 

First  Substitute  Fifth  Revised  Sheet  No.  7 
First  Subtstitute  Second  Revised  Sheet  No.  95 

On  July  17, 1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 


Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b).  On 
May  20, 1997,  the  Commission  issued 
an  order  in  this  docket  in  response  to 
Sea  Robin's  March  28,  1997.  filing  to 
comply  with  Order  No.  587.  The  order 
required  Sea  Robin  to  revise  and  submit 
a  compliance  filing  to  be  effective  June 
1,  1997.  Sea  Robin  was  directed  to 
include  in  its  tariff  filing  a  general 
incorporation  of  GISB  Standards  2.3.16- 
2.3.20  and  a  Model  Business  Trading 
Agreement  for  EDI  users. 

The  Commission  also  directed  Sea 
Robin  to  include  on  its  rate  sheets  the 
volumetric  capacity  release  rate  and  the 
fuel  and  company  use  rate.  In 
conjunction  with  the  compliance  filing. 
Sea  Robin  requests  a  waiver  of  the 
Commission's  Regulations  to  implement 
Version  1.1  of  GISB  Standard  5.3.22— 
the  methodology  for  calculating  the 
volumetric  capacity  release  rate.  Such 
version  is  proposed  to  be  implemented 
November  1,  1997,  as  required  by 
Commission  Order  No.  587-C,  and  the 
calculation  in  Version  1.1  is  the 
methodology  that  Sea  Robin  has  been 
using  prior  to  the  June  1,  1997, 
implementation  of  the  GISB  Standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants,  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-15480  Filed  6-12-97;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-386-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

June  9, 1997. 

Take  notice  that  on  June  4,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  in  Appendix  A  to  the  filing. 
Tennessee  requests  an  effective  date  of 
July  4,  1997  for  the  revised  sheets. 

Tennessee  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  eliminate 
Demand  Delivery  Service  (DDS)  from  its 
FERC  Gas  Tariff.  Tennessee  further  state 
that  good  cause  exists  for  elimination  of 
DDS  because  no  customers  currently  use 
the  service;  no  new  or  existing 
customers  could  be  eligible  for  the 
service;  and  it  would  be  an 
administrative  burden  for  Tennessee  to 
maintain  a  service  that  no  customer 
would  or  could  utilize. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington.  EK).  20426, 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15482  Filed  6-12-97;  8:45  am] 
BILLING  CODE  8717-01-M 


DEPA  R^VFNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-54-0051 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Filing 

June  9. 1997. 

Take  notice  that  on  June  4,  1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be 
part  of  the  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  Original  Sheet 
No.  203 A,  to  be  effective  May  1.  1997. 

Trailblazer  states  that  Original  Sheet 
No.  203A  was  filed  in  compliance  with 
OPR  Letter  Order  issued  May  30, 1997 
in  Docket  No.  RP97-54-004  (Letter 
Order),  which  directed  Trailblazer  to 
repaginate  Original  Sheet  No.  204  filed 
on  May  2,  1997  in  Docket  No.  RP94-54- 
004. 

Trailblazer  states  that  a  copy  of  the 
filing  has  been  served  on  its 
transportation  customers,  interested 
state  commissions  and  all  parties  set  out 
on  the  official  service  list  at  Docket  Nos. 
RP97-54-000.  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-15475  Filed  6-12-97;  8:45  am) 
BtLUNO  COOE  en7-oi-M 


DEPA      VEMT  OF  ENERGY 

►  eaera  li  ef^gy  Regulatory 
Commission 

[Docket  No.  CP93-541-008] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Petition  to  Amend 

June  9,  1997. 

Take  notice  that  on  May  23, 1997, 
Young  Gas  Storage  Company,  Ltd. 
(Yoimg).  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP93-54 1-008,  a  petition  to  amend 
the  authorizations  issued  on  June  22, 


1994  and  October  5.  1995  in  Docket 
Nos.  CP93-541-O00  et  al.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  to  drill  and 
operate  new  injection/withdrawal  and 
observation  wells,  convert  one 
injection/withdrawal  well  to  an 
observation  well  and  make  minor 
modifications  to  the  storage  gathering 
system,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Young  states  that  upon  further  study 
and  data  gained  in  the  development  of 
the  storage  field,  certain  changes  to  well 
requirements  are  needed  to  provide  for 
the  continued  development  of  the 
storage  field  so  that  service  may  be 
provided  at  certificated  levels. 
Specifically,  Young  seeks  authorization 
to:  (i)  Drill  and  operate  two  injection/ 
withdrawal  wells,  well  nos.  38  and  39, 
and  one  observation  well,  well  no.  40; 
(ii)  construct  and  operate  a  total  of  about 
3,100  feel  of  6-inch  diameter  pipeline  to 
coimect  well  nos.  38  and  39  to  the 
storage  gathering  system;  (iii)  convert 
well  no.  25  to  an  observation  well;  and 
(iv)  make  minor  modifications  to  the 
storage  gathering  system.  Young  avers 
that  the  modifications  proposed  herein 
will  enable  Young  to  meet  its 
certificated  withdrawal  level  of  170 
MMcf  per  day  for  the  1997-1998  heating 
season. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  30, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ovm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Young  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-15470  Filed  6-12-97;  8:45  am] 
BiujNG  COOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  CP97-1 93-000] 

Transcontinental  Gas  Pipe  Line  Corp., 
Notice  o1  AvailablHty  of  the 
Environmental  Assessment  for  the 
Proposed  Maiden  l^eral  Looping 
Project 

June  9,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
enviroimiental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroiunent 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
natiu^  gas  expansion  facilities 
including: 

•  About  17.77  miles  of  16-inch- 
diameter  pipeline  loop  on  Transcos 
existing  10-inch  diameter  Maiden 
Delivery  Lateral  in  Lincoln  and  Catawba 
Coimties,  North  Carolina:  and 

•  The  expansion  of  Transcos  existing 
Lowesville  Meter  Station,  which  is 
located  at  the  interconnection  of 
Transcos  mainline  and  the  Maiden 
Delivery  Lateral. 

Transco  would  transport  an 
additional  38,000  dekatherms  of  natural 
gas  per  day  to  Piedmont  Natural  Gas 
Company. 
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The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  1- 
A.  Washington.  DC  20426,  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  libraries,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  listed  below.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Reference  Docket  No., 
C 

97-193-000. 

•  Send  two  copies  of  your  comments 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  lA,  Washington.  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1. 

•  Mail  your  comments  so  they  will  be 
received  in  Washington,  DC  on  or  before 
luly  10.  1997. 

Comment  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
a  commentor  a  party  to  the  proceeding. 
Any  person  seeking  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  pursuant  to  Rule  214  of  the 
Commissions  Rules  of  Practice  and 
Procedures  (18  CFR  385.214). 

The  date  for  filing  timely  motions  to 
intervene  has  passed.  Therefore,  parties 
now  seeking  to  file  late  interventions 
must  show  good  cause,  as  required  by 
section  385.214(b)(3),  why  this  time 
limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervener  status  to  have 
your  comments  considered. 
Lois  D.  Cashell, 
Secretary'. 

(PR  Doc.  97-15471  Filed  6-12-97;  8:45  am) 
BtLLMa  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Petitions  for  Declaratory 
Orders 

June  9,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaratory 
Orders. 

b.  Docket  Nos:  DI97-&-000/DI97-9- 
000. 

c.  Date  Filed:  May  27.  1997. 

d.  Applicant:  Georgia-Pacific 
Corporation. 

e.  Name  of  Project:  Forest  City  (F- 
2660)  and  West  Branch  (P-2618). 

f.  Location:  East  Branch  of  St.  Croix 
River  in  Washington  and  Aroostook 
Counties;  Maine;  and  West  Branch  of  St. 
Croix  River  in  Washington,  Hancock, 
and  Penobscot  Counties,  Maine, 
respectively. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Contact:  Matthew  D. 
Manahan,  Pierce  Atwood.  One 
Monument  Square.  Portland,  ME  04101, 
(207)791-1100. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202)  219-2682. 

).  Comment  Date:  June  24,  1997. 

k.  Description:  The  existing  Forest 
City  Project  (No.  2660)  consists  of  all 
United  States  portions  of  the  following 
project  works: 

(1)  Forest  City  Dam.  a  16-foot-high, 
500-foot-long  earth  embankment  dam 
containing  a  gated  timber  spillway 
structure  65  feet  wide,  with  3  gates  and 
a  fish  passage  facility;  (2)  a  reservoir 
(East  Grant  Lake)  with  surface  area  of 
16,070  acres  at  elevation  434.94  feet 
m.s.l.  and  storage  capacity  of  105,300 
acre-feet;  and  (3)  other  appurtenances. 

The  existing  West  Branch  Project  (No. 
2618)  consists  of: 

(A)  West  Grant  Lake  development:  (1) 
West  Grant  Lake  Dam,  earth 
embankment  and  gravel-filled  timber 
crib  structiue,  485  feet  long  and  13  feet 
high,  containing  a  gated  spillway 
structure,  77  feet  wide  with  5  gates,  and 
a  fish  passage  facility  24  feet  wide;  (2) 

a  reservoir  with  surface  area  of  23,825 
acres  at  elevation  301.43  feet  m.s.l.  and 
storage  capacity  of  160.000  acre-feet; 
and  other  appurtenances. 

(B)  Sysladobsis  Lake  development:  (1) 
Sysladobsis  Lake  Dam.  an  earth 
embankment  structure,  250  feet  long 
and  5.5  feet  high,  with  a  concrete  cut- 
off wall  and  rock  masonry  downstream 
£ace,  containing  a  gated  spillway 


structure  23  feet  wide  with  2  gates,  and 
a  fish  passage  facility  7  feet  wide;  (2)  a 
reservoir  with  surface  area  of  5.400 
acres  at  elevation  305.62  feet  m.s.l..  and 
storage  capacity  of  25.000  acre-feet;  and 
(3)  other  appurtenances^. 

The  above-referenced  reservoirs  are 
located  upstream  of  three  generating 
facilities.  Grand  Falls.  Woodland,  and 
Milltown.  These  generating  facilities  do 
not  require  licensing  by  the 
Commission.'  The  issue  raised  in 
Georgia-Pacific  Corporation's  petition  is 
wheAer  the  above-referenced  reservoirs 
are  required  to  be  licensed  under 
Section  23(b)  of  the  Federal  Power  Act. 

When  a  Petition  for  a  Declaratory 
Order  is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
constructure  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST".  OR 


■  See  October  28. 1988.  Commission  ordera 
a!L89-l-000  Grand  Falls  Hydro  Project  and  UL89- 
2-000  Woodland  Hydro  Project),  and  June  7. 1990 
letter — Milltown  Project 


UMI 


*  •^•lifiaf 
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"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agraicy  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit)m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cariiell, 
Secretary. 

(FR  Doc.  97-15472  Filed  6-12-97;  8:45  am] 
BIUJNG  COOE  671 7-01 -M 


E  N  V  H  O  <v  M  E  NTAL  PROTECTION 


[FRL-6841-8I 

Envir(  --^fH"'  tal  Laboratory  Advisory 
Board,  NominPr<>  Meeting  Date  and 
Agenda 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Solicitation  of  nominees  for 

membership  and  notice  of  open 

meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  nominees  to 
serve  on  the  Environmental  Laboratory 
Advisory  Board  (ELAB).  Nominees  are 
being  sought  to  fill  vacancies  in  the 
following  categories:  environmental 
engineering  associations  or  firms,  Indian 
nations,  third  party  assessors,  academia, 
small  laboratories  (20  employees  or 
less),  and  associations  representing  the 
laboratory  community  complying  with 
EPA's  Toxic  Substances  Control  Act 
(TSCA)  and  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Terms  of  service  will 
commence  on  October  1, 1997  and 
terminate  on  July  30,  1999.  Application 
forms  must  be  completed,  to  provide 
information  on  experience,  abilities, 
stakeholder  interest,  organizational 
description,  and  references.  A  copy  of 


the  application  form  can  be  obtained  on 
the  Internet  (see  address  below). 

The  Agency  will  convene  an  open 
meeting  of  ELAB  on  July  28,  1997,  from 
9:00  am  to  5:00  pm.  This  meeting 
immediately  precedes  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC)  Third  Annual 
Meeting  and  will  be  held  in  the 
Wyndham  Anatole  Hotel  at  2201 
Stemmons  Freeway  in  Dallas,  TX. 
Directions  can  be  obtained  from  the 
hotel  by  calling  214-748-1200. 

The  agenda  will  include  discussions 
of  the  fact  findings  of  several 
subcommittees,  i.e.  the  Good  Laboratory 
Practices  (GLP)  Subcommittee;  the 
Performance  Based  Methods 
Subcommittee;  and  the  Proficiency 
Testing  Subcommittee.  Comments  on 
the  NELAC  standards,  ready  for  voting 
at  the  Third  Annual  Meeting,  will  be 
solicited.  (Standards  are  scheduled  to  be 
posted  on  the  electronic  bulletin  board 
on  July  1, 1997.  The  Internet  site 
address  for  the  standards  and  the  above 
mentioned  ELAB  nominee  application 
is:  http://ttnwww.rtpnc.epa.gov/html/ 
neIac/nelac.htm#NL02.)  In  addition.  Dr. 
Eldert  C.  Hartwig,  NELAC  Chair,  will 
respond  to  a  previous  ELAB 
recommendation  regarding  the 
development  of  a  plan  for 
implementation  of  NELAC.  Finally, 
results  of  communication  with  EPA's 
Environmental  Monitoring  Management 
Council  will  be  presented. 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Jeanne  Mourrain;  Designated 
Federal  Officer;  USEPA;  NERL  (MI>-75); 
Research  Triangle  Park,  NC  27711.  If 
questions  arise,  please  contact  Ms. 
Mourrain  at  919/541-1120,  fax  919/ 
541-4101,  or  E-mail 
mouiTain.jeanne@epamail.epa.gov. 

Dated:  May  28,  1997. 
Lawrence  Weinstock. 
Acting  Director,  Office  of  Radiation  and 
Indoor  Air. 
[FR  Doc.  97-15556  Filed  6-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Access  to  Co-tnje"-a 
Informatior;  ^^  ..t.*;erf' 
Institute 
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^  Triangle  Park 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUmiARY:  EPA  has  authorized  its 
contractor.  Research  Triangle  Institute 
(RTI),  3040  Comwallis  Road,  Research 
Triangle  Park,  North  Carolina,  for  access 
to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI)- 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  Jime  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  SL,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail  .epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W7-0018, 
contractor  RTI,  of  3040  Comwallis 
Road,  Research  Triangle  Park,  NC,  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxic  (OPPTS)  in  the  analyses  of 
cost  and  benefits  of  actual  or  potential 
EPA  actions  taken  under  the  TSCA, 
including  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA)  of 
1986  and  Title  X  of  the  Residential 
Lead-Bead  Paint  Hazard  Reduction  Act 
of  1992  (TSCA  Title  rV). 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W7-0018,  RTI  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  RTI  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
RTI  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters.  RTTs  site 
located  at  3040  Comwallis  Road, 
Research  Triangle  Park,  NC. 

RTI  vvrill  be  authorized  access  to  TSCA 
CBI  at  its  facility  under  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RTI's  site,  EPA  will 
approve  RTI's  security  certification 
statements,  perform  the  required 
inspection  of  its  facilities,  and  ensure 
that  the  facilities  are  in  compliance  with 
the  manual.  Upon  completing  review  of 
the  CBI  materials,  RTI  will  return  all 
transferred  materials  to  EPA. 


Cieaidiicc  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30.  2001. 

RTl  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  June  5.  1997. 

Oscar  Morales. 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  and  Prevention 
and  Toxics. 

|FR  Doc.  97-15558  Filed  6-12-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40259;  FRL-6724-1] 

Access  to  Confidential  Business 
Information  by  Science  Applications 
International  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Science  Applications 
International  Corporation  (SAIC),  of 
Reston,  Virginia,  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4.  5,  8,  and  12  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  27,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St..  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD.  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  69-W6-0069, 
contractor  SAIC.  of  11251  Roger  Bacon 
Drive.  Reston.  VA.  will  assist  the  Office 
of  Pollution  Prevention  and  Toxic 
(OPPTS)  in  the  development  of  a 
guidance  document,  update  the 
Premanufacture  Notification 
Instructions  Manual  and  manage  the 
Prenotice  Communication  Database  to 
include  system  enhancements. 


In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  69-W6-0069,  SAIC 
will  require  access  to  CBI  submitted  to 
EPA  under  sections  4,  5.  8  and  12  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  SAIC 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5.  8  and  12  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5.  8  and  12  of  TSCA  that  EPA 
may  provide  SAIC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30.  1999. 

SAIC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  June  5.  1997. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  and  Prevention 
and  Toxics. 

(FR  Doc.  97-15559  Filed  6-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-64«1-4] 

Environmental  Impact  Statements; 
Notice  of  Availsbillty 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  June  02,  1997 
Through  June  06. 1997  Pursuant  to  40 
CFR  1506.9 

EIS  No.  970209,  Draft  EIS.  BLM,  CA. 
NV.  Rangeland  Health  Standards  and 
Guidelines  for  Livestock  Grazing  on 
Public  Rangelands  in  California  and 
Northwestern  Nevada.  CA  and  NV, 
Due:  August  31, 1997.  Contact:  Jim 
Morrison  (916)  979-2830. 

EIS  No.  970210.  Draft  EIS,  BLM,  CA. 
Soledad  Mountain  Open  Pit  Leap 
Leach  Gold  Mine  Project, 
Construction  and  Operation,  Plan-of- 
Operations  Approval,  Mojave,  Kern 


County,  i^.n,  uuv.  juiy  ^o,  ma/ , 
Contact:  Ahmed  Mohsen  (760)  384- 
5421. 

EIS  No.  970211,  Draft  Supplement, 
NO  A,  CA,  Monterey  Bay  National 
Marine  Sanctuary  Management  Plan, 
LIpdated  Information,  To  Amend  the 
Designation  Document  and 
Regulations  to  Allow  Jade  Collecting 
in  the  Sanctuary,  San  Mateo,  Santa 
Cruz  and  Monterey  Counties,  CA. 
Due:  July  28.  1997.  Contact:  Elizabeth 
Moore  (301)  713-3141. 

EIS  No.  970212,  Final  EIS,  AFS,  PA. 
Electric  Utility  Rights-of-Way.  A 
Substation,  and  A  Radio  Tower  Site 
Vegetation  Management  Plan, 
Implementation,  Allegheny  National 
Forest,  Warren,  McKean,  Forest  and 
Elk  Counties,  PA,  Due:  July  14,  1997, 
Contact:  Robert  L.  White  (814)  723- 
5150. 

EIS  No.  970213,  Draft  EIS,  AFS.  ID, 
North  Lochsa  Face  Landscape  and 
Watershed  Assessment  Project, 
Implementation.  Clearwater  National 
Forest,  Lochsa  Ranger  District,  Idaho 
County,  ID,  Due:  July  28,  1997, 
Contact:  George  Harbaugh  (208)  926- 
4275. 

EIS  No.. 970214.  Draft  EIS,  FHW,  CA.  I- 
880/CA-92  Interchange 
Reconstruction,  1-880  from  Winton 
Avenue  to  Tennyson  Road  and  CA— 92 
from  Hesperian  Boulevard  to  Santa 
Clara  Street.  Funding.  City  of 
Hayward,  Alameda  County.  CA.  Due: 
July  28.  1997.  Contact:  John  Schultz 
(916) 498-5041. 

EIS  No.  970215,  Final  EIS.  FRC.  ND.  SD, 
MN.  MT.  lA.  IL.  Northern  Border 
Project.  Natural  Gas  Transportation. 
Pipeline  and  Facilities  Expansion  and 
Construction.  Permits  and  Right-of- 
Way  Grant  Issuance.  ND,  MT,  SD,  L\, 
MN  and  IL.  Due:  July  14.  1997, 
Contact:  Paul  McKee  (202)  208-1088. 

Amended  Notices 

EIS  No.  960550,  Draft  EIS.  AFS.  MT. 
Beaverhead  Forest  Plan  Riparian 
Amendment.  Implementation. 
Beaverhead — Deerlodge  National 
Forest.  Beaverhead,  Madison,  Silver 
Bow,  Deer  Lodge  and  Gallatin 
Counties,  MT.  Due:  June  25.  1997, 
Contact:  Peri  Suenram  (406)  683- 
3967.  Published  FR  01-24-97— 
Review  Period  Extended. 

EIS  No.  970125.  Draft  EIS,  FHW,  MD, 
InterCounty  Connector  (ICC) 
Transportation  Improvements, 
between  1-270  Corridor  near 
Rockville/Gaithersburg,  Montgomery 
County  and  1-95  Corridor  near  Laurel 
in  Prince  George's  County,  Funding. 
COE  Section  404  Permit  and  Right-of- 
Way  Permit.  Montgomery  and  Prince 
George's  County.  MD.  Due:  July  19, 


UMI 
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laa/,  Lontact:  Renee  Sigel  (410)  962- 
4440.  Published  FR  06-13-97— 
Review  Period  extended. 

Dated:  June  10, 1997. 
William  D.  Dickeraon, 
Director,  NBPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  97-15621  Filed  6-12-97;  8:45  am] 
BILUNG  CODE  6660-60-0 


ENVIPONVFNTAL  PROTECTION 
AGENi 

[ER-FRL-6481-5] 

Envircn.'Tie.ntal  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comment? 

AvaiiaDUity  of  EPA  comments 
prepared  May  26,  1997  Through  May 
30,  1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  04, 1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-DOA-K36119-HI  Rating 
EC2,  Waimea-Paauilo  Watershed 
Project,  To  Alleviate  the  Agricultural 
Water  Shortage,  Watershed  Protection 
and  Flood  f>revention.  COE  Section  404 
Permit.  Hawaii  County,  HI. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
lack  of  an  adequate  discussion  of 
purpose  and  need.  EPA  requested  that 
the  final  document  fully  describe  the 
purpose  and  need  and  evaluate  an 
additional  alternative  which  includes 
the  Kauahi  reservoir  and  irrigation 
distribution  system,  but  omits  the 
stockwater  distribution  system. 

ERP  No.  D-DOE-L36109-00  RaUng 
LO,  Watershed  Management  Program 
Standards  and  Guidelines, 
Implementation,  ID,  NV,  MT,  OR,  WA 
andWY. 

Summary:  Out  abbreviated  review  has 
revealed  no  EPA  concerns  on  this 
project. 

ERP  No.  D-DOI-J28019-UT  Rating 
E02,  Upalco  Unit/Uinta  Basin 
Replacement  Project,  Water  Supply 
Management.  Approvals  and  Permits 
Issuance,  Duchesne  and  Uintah 
Counties,  UT. 

SUMMARY:  EPA  expressed 
environmental  objection  over  the  lack  of 
an  efiective  portrayal  of  the  cumulative 


impacts  to  Lbe  aquatic  resources, 
especially  in  light  of  past  significant 
impacts  to  the  aquatic  systems  of  the 
project.  EPA  recommended  that  the 
Final  EIS  more  clearly  acknowledge  the 
impacts  of  additional  depletions  on 
water  quality.  EPA  also  expressed 
environmental  concern  with  the  lack  of 
detail  concerning  impact  docvimentation 
and  mitigation  for  the  proposed  wetland 
impacts  and  recommended  that  the 
Final  EIS  better  document  how  and 
where  the  mitigation  will  occur. 

ERP  No.  I>-DOI-J39026-UT  Rating 
E02,  Uintah  Unit  Replacement  Project, 
Implementation,  Central  Utah  Water 
Conservancy  District,  Approval  of 
Several  Permits,  Duchesne  and  Uintah 
Counties,  UT. 

Summary;  EPA  expressed 
environmental  objection  over  the  lack  of 
an  effective  portrayal  of  the  cimoulative 
impacts  to  the  aquatic  resources, 
especially  in  light  of  past  significant 
impacts  to  the  aquatic  systems  of  the 
project.  EPA  recommended  that  the 
Final  EIS  more  clearly  acknowledge  the 
impacts  of  additional  depletions  on 
water  quality.  EPA  also  expressed 
environmental  concern  with  the  lack  of 
detail  concerning  impact  dooimentation 
and  mitigation  for  the  proposed  wetland 
impacts  and  reconunended  that  the 
Final  EIS  better  document  how  and 
where  the  mitigation  will  occur. 

ERP  No.  D-UAF-K11080-CA  Rating 
EC2,  Programmatic  EIS — McClellan  Air 
Force  Base  (AFB)  Disposal  and  Reuse 
Including  Rezoning  of  the  Main  Base, 
Implementation,  Federal  Permits, 
Licenses  or  Entitlements,  Sacramento 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  project 
description  and  water  and  biological 
resources.  In  particular  groundwater 
overdraft. 

ERP  No.  D-USN-C11013-NY  Rating 
EC2,  Naval  Weapons  Industrial  Reserve 
Plant  Calverton  Disposal  and  Reuse, 
Implementation,  Towns  of  Riverhead 
and  Brookhaven  on  Long  Island,  Suffolk 
County,  NY. 

♦  Summary:  EPA  expressed 
environmental  concerns  related  to 
wetlands,  groimd  water,  site 
contamination  and  remediation, 
endangered  and  threatened  species, 
cultural  resources  and  environmental 
justice. 

ERP  No.  DS-NAS-A12040-00  Rating 
EC2,  Cassini  Spacecraft  Exploration 
Mission  to  Explore  the  Planet  Saturn 
and  its  Moons,  Implementation. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
radiological  does  estimates  were 
presented  in  the  document  without 
sufficient  information  regarding  key 


underlying  assumptions  used  to  make 
those  estimates. 

Final  EISs 

ERP  No.  F-COE-C35011-00  Newark 
Bay  Confined  Disposal  Facility 
(N'BCDF),  Construction,  Dredged 
Material  Disposal  Site,  NY  and  NJ. 

Summary:  Although  the  Final  EIS 
addressed  many  of  the  concerns 
expressed  by  EPA  during  the  review  of 
the  Draft  EIS,  EPA  remains  concerned 
that  the  preferred  alternative  may  not 
represent  the  least  environmentally 
damaging  practicable  alternative.  In 
addition,  EPA  expressed  concern  over 
the  proposed  cap  monitoring  program 
and  requested  that  formal  coordination 
with  applicable  federal  and  state 
agencies  occur  prior  to  issuance  of  a 
permit  to  address  those  concerns. 

ERP  No.  F-FTA-G40143-TX  North 
Central  Corridor  Light  Rail  Transit 
(LRT)  Extension,  Transportation 
Improvements,  Funding,  NPDES  Permit 
and  COE  Section  404  Permit,  Dallas  and 
Collin  Counties,  TX. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfectory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-NOA-C90016-NJ  MuUica 
River-Great  Bay  National  Estuarine 
Research  Reserve  Establishment,  Site 
Designation  and  Plan  Implemention, 
Ocean,  Atlantic  and  Burlington 
Coiuities,  NJ. 

Summary:  EPA  had  no  objections  to 
the  implementation  of  the  proposed 
project.  Based  upon  our  review  of  the 
FEIS,  our  concerns  have  been 
adequately  addressed. 

ERP  No.  F-SCS-1C36115-HI 
Upcountry  Maui  Watershed, 
Implementation,  To  Address 
Agricultural  Water  Shortage,  COE 
Section  404  Permit,  Makawao  District. 
Island  of  Maui,  Maui  County,  HI. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  June  10. 1997, 
Williun  D.  Dickenon, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  97-15622  Filed  6-12-97;  8:45  am] 
BIUJNGCOOC  6660-60-P 
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[OPPTS-00216;  FRL-6722-4] 

Notice  Of  Availability  of  FY  1997  Lead 
Poisoning  Prevention  and  Lead  Hazard 
Awareness  Public  Education  and 
Outreach  Grant  Funds 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  funds  availability. 

summary:  EPA  is  soliciting  pre- 
application  grant  proposals  under  a  new 
grant  program  for  Lead  Poisoning 
Prevention  and  Lead  Hazard  Awareness 
Public  Education  and  Outreach.  EPA 
anticipates  that  $450,000  will  be 
available  in  Fiscal  Year  1997.  with 
individual  grants  awarded  in  the  range 
of  $20,000  to  $60,000.  The  purpose  of 
this  program  is  to  deliver  public 
education  and  outreach  products  and 
services  to  increase  lead-based  paint 
hazard  awareness  and  promote  lead 
poisoning  prevention  to  high-risk  target 
audiences.  For  the  purposes  of  this  grant 
proposal  application  process,  the  term 
high-risk  target  audience  refers  to 
communities  which  are  predominantly 
low-income,  minority  (e.g..  African 
American.  Asian  Pacific  American. 
Hispanic  American.  American  Indian), 
located  in  large  metropolitan  areas,  or 
communities  which  consist 
predominantly  of  older  housmg.  The 
Agency  chose  to  define  high-risk  target 
audience  in  this  way  because  children 
living  in  these  communities  are 
especially  at  risk  to  elevated  levels  of 
lead  exposure.  These  grant  funds  will  be 
used  for  projects  that  deliver  lead 
hazard  awareness  and  poisoning 
prevention  information  to  the  parents, 
to  care-takers  or  service  providers  (e.g., 
pediatricians)  of  children  under  6  years 
of  age.  and  to  other  vulnerable 
populations  (e.g..  pregnant  women)  in 
high-risk  target  audiences. 
DATES:  All  pre-application  grant 
proposals  must  be  post-marked  by  July 
28.  1997. 

ADDRESSES:  Submit  pre-application 
proposals  to:  Megan  Carroll.  EPA  i^roject 
Officer,  Mail  Code  7404,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-543B,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551.  e-mail:  TSCA- 
Hotline^  pamail.epa.gov. 
•UPPLEMENTARY  INFORMATKM: 


L  Scope  and  Purpose  of  the  FY  1997 
Lead  Poisoning  Prevention  and  Lead 
Hazard  Awareness  Public  Education 
and  Outreach  Grant  Program 

A.  Existing  EPA/Federal  Lead  Outreach 
Program 

This  new  FY  1997  Lead  Poisoning 
Prevention  and  Lead  Hazard  Awareness 
Public  Education  and  Outreach  Grant 
Program  will  build  upon  the  Federal 
lead  poisoning  prevention  outreach 
program  already  in  place.  The  Federal 
program  has  recenUy  relied  on  the 
National  Lead  Information  Center 
hotlines  (in  English  and  Spanish)  to 
respond  to  public  inquiries,  public 
service  aimouncements  on  radio  and 
television,  transit  ads,  brochures, 
videos,  pamphlets,  individual  EPA  staff 
efforts,  targeted  outreach  mailings,  and 
cooperative  efforts  with  states  and  other 
non-federal  partners.  With  this  new 
grant  program,  EPA  hopes  to  build  on 
these  efforts  by  harnessing  the  expertise 
and  the  ability  of  other  smaller 
organizations,  such  as  local 
governments,  community  groups,  and 
other  specialized  non-governmental 
organizations  (NGOs)  which  operate  on 
the  local  level,  to  deliver  lead  hazard 
awareness  and  poisoning  prevention 
messages  to  targeted  audiences  at 
highest  risk. 

B.  Recent  NHANES  Study 

A  recent  study  by  the  National  Health 
and  Nutrition  Examination  Survey 
(NHANES)  indicates  that  children  of 
urban,  minority  (e.g..  African  American, 
Asian  Pacific  American,  Hispanic 
American.  American  Indian),  or  low- 
income  families,  or  who  live  in  older 
housing,  continue  to  be  most  vulnerable 
to  lead  poisoning,  and  have  elevated 
blood-lead  levels.  The  February  21. 
1997  Center  for  Disease  Control's 
Morbidity  and  Mortality  Weekly  Report 
states  that:  "Despite  the  recent  and  large 
declines  in  BLLs  [blood  lead  levels],  the 
risk  for  lead  exposure  remains 
disproportionately  high  for  some 
groups,  including  children  who  are 
poor.  non-Hispanic  black.  Mexican 
American,  living  in  large  metropolitan 
areas,  or  living  in  older  housing."  The 
report  also  states: 

The  risk  for  lead  exposure  in  children  is 
primarily  determined  by  environmental 
conditions  of  the  child's  residence.  The  most 
Common  source  for  lead  exposure  for 
children  is  lead-based  paint  that  has 
deteriorated  into  paint  chips  and  lead  dust.* 
In  the  United  States,  approximately  83%  of 
privately  owned  housing  units  and  86%  of 
public  housing  units  built  before  1080 
contain  some  lead-based  paint.  *  In  addition, 
soil  and  dust  contaminated  with  residual 
lead  fallout  from  vehicle  exhaust  contribute 
to  exposure;  concentrations  of  lead  in  soil 


and  dust  are  highest  in  central  urban  areu.* 
For  adults,  the  most  comjnon  high-dose 
exposure  sources  are  occupational.*  Other 
exposure  sources  for  adults  and  children  can 
include  lead  dust  brought  into  the  home  on 
clothing  from  workplaces,  lead  used  for  some 
hobbies,  lead  contained  in  some  "folk" 
medicines  and  cosmetics,  and  lead  in 
plumbing  and  in  crystal  and  ceramic 
containers  that  leaches  into  water  or  food.*' 

C.  New  Grant  Projects  Will  Expand 
Outreach  Efforts 

EPA  has  successfully  developed  a 
variety  of  lead  hazard  awareness  and 
poisoning  prevention  outreach  materials 
and  has  the  organization  in  place  to 
respond  to  interested  members  of  the 
public.  With  this  new  grant  program, 
EPA  will  take  the  next  steps  to  enable 
successful  applicants  (grantees)  to 
deliver  products  directly  to  targeted 
audiences  by  funding  public  education 
and  outreach  projects  that  target  high- 
risk  communities  who  are  especially  at 
risk  to  elevated  levels  of  lead  exposure. 
EPA  is  not  seeking  proposals  that  will 
result  in  policy  recommendations  or 
national  outreach  strategies.  Rather, 
EPA  will  fund  projects  that  develop  an 
ability  to  reach  and  benefit  members  of 
the  public  with  appropriate  outreach 
materials,  with  the  expectation  that 
successful  projects  may  be  replicated  in 
other  communities  at  a  later  time. 

D.  Outreach  Materials 

Applicants  may  develop  their  own 
outreach  materials  or  use  already 
existing  products  as  part  of  their 
proposal.  EPA  is  aware  that  many  state, 
tribal,  and  local  departments  of  health 
and  enviroiunental  protection,  as  well 
as  advocacy  groups  and  community 
development  groups,  have  already 
developed  useful  lead  poisoning 
prevention  tools  for  conducting 
outreach  and  education  campaigns.  In 
addition.  EPA  and  other  federal 
agencies  have  already  developed,  and 
currently  provide,  a  wide  range  of 
outreach  materials  available  from  the 
National  Lead  Information 
^  Clearinghouse  (1-800-424- LEAD). 
(Those  potential  applicants  who  are  not 
familiar  with  materials  available 
through  the  National  Lead  Information 
Clearinghouse  may  want  to  call  and 
speak  to  a  trained  specialist  at  1-800- 
424-LEAD.  The  trained  specialists  can 
help  applicants  identify  specific  types 
of  outreach  materials  that  already  exist 
and  thereby  avoid  spending  resources  to 
recreate  the  materials.) 


^Morbidity  and  Mortality  Weekly  Report,  U.S. 
Department  of  Health  and  Human  Services,  Center 
for  Disease  Control.  February  21. 1997,  Vot  46.  No. 
7.  'See  this  report  for  references  within  the 
quotation. 
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If  an  applicant  chooses  to  develop 
new  materials  or  use  non-EPA  materials, 
selected  applicants  will  be  required  to 
obtain  approval  for  the  use  of  those 
materials  from  the  EPA  Project  Officer 
during  the  post-award  phase  of  the 
project  (i.e.,  after  the  grant  agreement  is 
in  pl&ce  but  before  the  grantee  actually 
begins  outreach  activities).  This 
approval  is  limited  to  the  use  of  the 
materials  under  this  grant  program  and 
will  not  necessarily  be  a  formal  EPA 
review  and  endorsement  of  any  other 
organization's  product  Any  new 
materials  developed  by  the  applicant 
must  be  consistent  with  the  Federal  lead 
hazard  awareness  and  poisoning 
prevention  program.  Applicants  who 
propose  to  use  existing  materials  (either 
EPA  materials  or  non-EPA  materials) 
should  include  a  copy  (or  citation  of 
EPA  materials)  of  the  proposed  outreach 
materials  with  the  grant  application. 

n.  Activities  and  Criteria 

EPA  specifically  seeks  proposals  for 
projects  to  conduct  lead  hazard 
awareness  and  lead  poisoning 
prevention  public  education  or  outreach 
activities  in  high-risk  communities.  For 
the  purposes  of  this  grant  proposal 
application  process,  the  term  high-risk 
target  audience  refers  to  commimities 
which  are  predominantly  low-income, 
minority  (e.g.,  African  Arnerican,  Asian 
Pacific  American,  Hispanic  American, 
American  Indian),  located  in  large 
metropolitan  areas,  or  communities 
which  consist  predominantly  of  older 
housing.  The  Agency  chose  to  define 
high-risk  target  audience  in  this  way 
because  children  living  in  these 
communities  are  especially  at  risk  to 
elevated  levels  of  lead  exposure.  EPA 
will  not  consider  applications  that 
propose  to  use  the  funds  for  abatement 
projects.  Below  are  examples  of  the 
types  of  the  projects  that  applicants  may 
want  to  consider. 

Examples  of  projects  include,  but  are 
not  limited  to: 

•  Training  members  of  the  medical 
profession  who  work  in  a  particular 
community  in  lead-based  paint  hazard 
awareness  and  poisoning  prevention. 

•  Increasing  lead  hazard  awareness 
by  distributing  pamphlets  and 
brochures  at  community  meeting  places, 
schools,  and  local  events,  and 
conducting  follow-up  seminars  or 
information  fairs. 

•  Developing  and  delivering  lead 
poisoning  prevention  awareness 
programs  for  workers,  living  in  high-risk 
target  conmiunities,  who  may  bring  lead 
back  into  their  homes  (due  to 
occupational  exposure). 

•  Creating  a  new  information 
product,  distributing  it  in  a  specified 


locale,  and  demonstrating  that  the 
product  effectively  communicates  the 
lead  hazard  awareness  messages. 

Proposals  will  be  evaluated  based  on 
the  following  criteria: 

1 .  Identification  of  high-risk  target 
audience. 

•  Does  the  applicant  specify  what 
subset  of  the  population  at-large  wiil  be 
the  target  audience  for  the  project,  e.g., 
parents  of  elementary  school-age 
children  in  a  particular  public  school 
district,  or  medical  personnel  in  a 
specified  neighborhood  or  district? 

•  Does  the  applicant  indicate  how  the 
target  audience  fits  into  this  grant 
program  which  targets  people  living  in 
communities  which  are  predomintmtly 
low-income,  minority  (e.g.,  African 
American,  Asian  Pacific  American, 
Hispanic  American,  American  Indian), 
located  in  large  metropolitan  areas,  or 
consisting  predominantly  of  older 
housing? 

2.  Relevancy  of  applicant's  proposed 
outreach  materials  and  activities  to  the 
target  audience. 

•  Does  the  applicant  demonstrate  that 
the  proposed  outreach  materials  and 
activities  are  suitable  for  the  target 
audience  (i.e.,  appropriate  language 
comprehension  and  cultural 
identification)? 

3.  Ability  of  applicant  to  deliver  lead 
hazard  awareness  and  poisoning 
prevention  information  directly  to  the 
applicant's  intended  target  audience. 

•  Does  the  applicant  indicate  how  the 
messages  will  be  delivered,  e.g.,  lecture, 
written  material  distribution,  one-on- 
one  interviews? 

•  Does  the  applicant  indicate  the 
number  of  people/families/medical 
persoimel/etc.  that  will  be  reached? 

4.  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  community  outreach 
activities? 

•  Does  the  applicant  demonstrate 
experience  in  conducting  public  health 
or  health  education  activities? 

•  Is  the  applicant  knowledgeable 
about  lead  hazard  awareness  and 
poisoning  prevention  issues? 

•  Does  tne  applicant  have  the 
properly  traineid  staff  and  facilities  to 
conduct  the  project? 

5.  Consistency  of  applicant's 
proposed  outreach  materials  and 
activities  with  the  Federal  lead  hazard 
awareness  and  poisoning  prevention 
program. 

•  Are  the  messages  proposed  by  the 
applicant  consistent  with  EPA/HUD/ 
CDC  policies,  guidelines,  and 
regulations? 

6.  Provision  for  measuring  and 
documenting  the  project's  results 


quantitatively  and  qualitatively 
(evaluation). 

•  Is  the  applicant's  prop>osed  project 
designed  in  such  a  way  that  it  is 
possible  to  measure  and  document  the 
results  quantitatively  and  qualitatively? 

•  Does  the  applicant  identify  the 
method  that  will  be  used  to  measure 
and  document  the  project's  results 
quantitatively  and  qualitatively? 

7.  Likelihood  that  the  project  can  be 
replicated  in  other  areas  by  other 
organizations  to  benefit  other 
communities. 

•  Can  this  project,  taking  into  account 
typical  staff  and  financial  restraints,  be 
replicated  by  similar  organizations  in 
different  locations  to  address  a  problem 
that  exists  in  other  communities? 

m.  Eligibility 

Eligible  recipients  include,  but  are  not 
limited  to,  non-profit  organizations, 
institutions  of  higher  learning,  state  and 
local  associations,  states,  federally 
recognized  Indian  Tribes  and  tribal 
organizations,  for-profit  organizations, 
trade  and  professional  associations, 
labor  unions  and  joint  labor/ 
management  trust  funds.  However,  as  a 
result  of  the  Lobbying  Disclosure  Act  of 
1995,  EPA  (and  other  federal  agencies) 
may  not  award  grants  to  non-profit, 
section  501(c)(4)  organizations  that 
engage  in  lobbying  activities.  This 
restriction  applies  to  any  lobbying 
activities  of  a  section  501(c)(4) 
organization  without  distinguishing 
between  lobbying  funded  by  federal 
money  and  lobbying  funded  by  other 
sources. 

In  addition,  the  following  conditions 
apply: 

1.  There  are  no  requirements  for 
matching  funding  under  this  grant 
program. 

2.  No  applicant  can  receive  two  grants 
for  the  same  project  at  one  time. 
Applicants  may  submit  more  than  one 
application  so  long  as  the  applications 
are  for  separate  and  distinct  projects. 

3.  If  applicants  will  use  funding  from 
other  sources  (private  or  public)  in 
carrying-out  their  proposed  projects,  the 
applicants  must  disclose  those  sources 
of  funding  in  the  application. 

4.  The  grants  under  this  program  will 
be  awarded  as  cooperative  agreements 
to  allow  for  the  substantial  involvement 
anticipated  between  EPA  and  the 
recipients  during  the  post-award  period 
for  these  projects. 

IV.  Grant  Tom 

The  applicant's  proposed  project 
period  should  start  no  earlier  than 
November  1, 1997,  and  may  last  for  up 
to  2  years;  successful  applicants  may  be 
granted  extensions  beyond  the  2-year 
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period,  but  those  decisions  will  be  made 
on  a  case-by-case  basis,  if  and  when 
they  t)ecome  necessary. 

V.  Pre-application  Procedure 

Applicants  must  submit  a  work  plan 
and  a  budget  (as  described  below)  for 
the  pre-application  procedure.  The 
Agency  will  use  applicants'  work  plans 
and  budgets  to  select  projects  to  be 
funded  under  this  grant  program.  After 
EPA  conducts  a  review  of  all  submitted 
pre-applications,  successful  applicants 
will  be  contacted  and  requested  to 
submit  other  documents  (such  as  the 
"Application  for  Federal  Assistance" 
form  (Standard  Form  424  or  SF424),  a 
"Budget  Information:  Non-Construction 
Programs"  form  (SF424A)  and  other 
required  forms)  to  complete  the 
application  process.  However,  for  the 
purposes  of  the  pre-application  process, 
applicants  must  only  submit  a  work 
plan  and  budget. 

Applicants  must  submit  one  original 
and  two  copies  of  the  application 
(double-sided  copies  are  encouraged). 
Pre-applications  must  be  reproducible 
(for  example,  stapled  in  the  upper  left 
hand  comer,  on  white  paper,  and  with 
page  numbers). 

1.  Work  plan.  A  work  plan  describes 
the  applicant's  proposed  project.  Work 
plans  must  be  no  more  than  10  pages 
total.  One  page  is  one  side  of  a  single- 
spaced  typed  page.  The  pages  must  be 
letter  size  (8  V2"  x  11"),  with  normal 
type  size  (10  or  12  cpi)  and  must  have 
margins  that  are  at  least  1  inch.  The 
only  appendices  that  EPA  will  accept 
are  resumes  of  key  personnel  and  copies 
of  outreach  materials  (if  appropriate  to 
the  application.) 

2.  Budget.  The  budget  should  include 
the  following  categories  of  costs: 
personnel,  hinge  benefits,  travel, 
equipment,  supplies,  contractual, 
construction,  other,  total  direct  charges 
(sum  of  persormel,  fringe  benefits, 
travel,  equipment,  supplies,  contractual, 
construction  and  other),  indirect  charges 
and  total  (sum  of  total  direct  charges 
and  indirect  charges.)  All  budgets  must 
include  funds  to  travel  to  Washington, 
DC  or  Atlanta,  CA  for  an  information 
sharing  meeting  of  all  successful 
grantees  (at  a  time  to  be  determined.) 

List  of  Subjects 

Environmental  protection,  Lead. 

Dated:  June  9. 1997. 
WillUm  H.  Sander*  m. 
Director.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  97-15563  Filed  6-12-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5841-0] 

Small  Community  Environmental 
Compliance  Assistance  Grants  for  Two 
States 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Solicitation  of  Pre-proposals  for 
FY  1997. 

summary:  The  Office  of  Compliance  at 
the  Environmental  Protection  Agency 
(EPA)  is  soliciting  pre-proposals  from 
States  seeking  support  for  efforts  to 
provide  multi-media  compliance 
assistance  to  small  conununities  in  a 
manner  consistent  with  EPA's 
November  1995  Policy  on  Flexible  State 
Enforcement  Responses  to  Small 
Community  Violations  ( the  Policy). 
EPA  has  approximately  $110,000 
available  for  this  purpose  in  1997,  and 
intends  to  award  at  least  $55,000  to  each 
of  two  States.  States  must  use  grant 
funds  provided  by  EPA  for  a  variety  of 
activities  related  to  small  community 
environmental  compliance  assistance, 
including  program  development, 
training,  building  small  communities' 
technical,  administrative,  or  financial 
capacity,  or  overall  project  management. 
Gremts  will  be  awarded  on  a  competitive 
basis. 

DATES:  The  period  for  submission  of 
pre-proposals  for  FY  1997  will  begin 
upon  publication  of  the  Federal 
Register  Notice.  Pre-proposals  must  be 
submitted  by  mail  and  postmarked  by 
July  7,  1997,  to  be  considered  for 
funding. 

ADDRESSES:  Please  provide  two  copies 
of  your  pre-proposal  to  Carolyn  Young, 
U.S.  Environmental  Protection  Agency, 
Office  of  Compliance  (2224A),  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
APPUCATK)NS:  Pre-proposals  must 
include  a  one  page  cover  sheet  that 
identifies  the  submitting  State  (as 
defined  below);  lists  the  name,  position 
within  State  government,  address  and 
telephone  number  of  the  person(s)  who 
prepared  the  pre-proposal,  and  the 
person(s)  or  office(s)  who  would  manage 
the  effort  if  funded;  and  specifies  the 
value  of  any  proposed  match,  whether 
dollars  or  in-kind.  The  pre-proposal 
must  contain  a  narrative  description  of 
how  the  State  intends  to  offer 
comprehensive  multi-media 
environmental  compliance  assistance  to 
small  communities  in  a  manner 
consistent  with  EPA's  Policy.  The  pre- 
proposal  narrative  must  be  limited  to 
five  double-sided  pages.  Pre-proposals 
must  also  include  a  plan  for  evaluating 


the  effectiveness  of  the  State's  efforts. 
Pre-proposals  lacking  complete 
documentation  will  not  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Young,  U.S.  Environmental 
Protection  Agency.  Office  of 
Compliance  (2224A),  401  M  Street, 
S.W..  Washington,  D.C.  20460,  (203) 
564-7062.  Electronic  mail  may  be  sent 
to  cyoung@epamail.epa.gov.  The  Policy 
is  available  at  (http://es.inel.gov/oeca/ 
scoplcy.html) 

SUPPLEMENTARY  INFORMATION: 

L  Purpose  and  Scope 

EPA's  Policy  on  Flexible  State 
Enforcement  Responses  to  Small 
Community  Violations  (the  Policy) 
encourages  State  efforts  to  help  small 
communities  achieve  and  maintain 
comprehensive  multi-media 
environmental  compliance.  The  intent 
of  these  grants  is  to  help  States  build 
their  capacity  for  providing  small 
community  compliance  assistance 
consistent  with  the  Policy.  State 
implementation  activities  could 
include:  project  development, 
compliance  training  for  operators  or 
local  government  officials,  and  efforts  to 
build  the  technical,  administrative,  or 
financial  capacity  of  small  communities. 

n.  Definitioiis 

The  term  "State"  includes  territories 
and  Native  American  tribes  that  have 
met  the  requirements  for  treatment  as 
States.  For  the  purposes  of  the  Policy, 
the  term  "small  community"  means  a 
non-profit  governmental  entity, 
incorporated  or  luiincorporated,  that 
supplies  municipal  services  to  a 
resident  population  of  fewer  than  2,500 
people. 

m.  Who  Is  Eligible  To  Apply 

Only  States,  as  defined  above,  should 
submit  pre-proposals. 

IV.  Questions  To  Be  Addressed 

In  their  pre-proposals,  States  wishing 
to  apply  for  funding  should  address  the 
following  questions: 

1.  Who  in  your  organization  will  be 
responsible  for  managing  your 
participation  in  this  effort? 

2.  What  are  the  major  activities  you 
will  support  with  a  grant  provided  to 
yoiu-  State? 

3.  What  specific  matching  resources, 
if  any,  will  you  provide  either  in  dollars 
or  in-kind  contributions? 

4.  How  will  the  State  integrate  efforts 
supported  by  this  grant  into  other 
activities  directed  to  small 
communities? 

5.  What  specific  outcomes,  both  short- 
term  and  long-term,  do  you  anticipate 
resulting  from  this  effort? 
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6.  How  do  you  anticipate  making  your 
efforts  useful  to  other  States  seeking  to 
build  capacity  to  provide  small 
community  environmental  compliance 
assistance? 

Selection  and  Awards  Process 

EPA's  Office  of  Compliance  will 
assess  how  well  the  small  community 
assistance  efforts  described  by  a  pre- 
proposal  satisfy  the  criteria  of  the 
Policy.  The  Office  of  Compliance  will 
also  consider  the  extent  to  which  the 
proposed  efforts  can  be  expected  to 
produce  long-term  benefits  by 
developing  lasting  mechanisms  to 
increase  the  administrative,  technical, 
and  financial  capacity  of  small 
communities.  Matching  resources  from 
a  State  will  be  interpreted  as  an 
indication  of  the  State's  commitment  to 
creating  a  sustainable  program.  The 
Office  of  Compliance  hopes  to  identify 
State  efforts  whose  successes  may  serve 
as  models  to  other  States. 

After  determining  which  pre- 
proposals  have  the  most  merit,  the 
Office  of  Compliance  will  consult  with 
the  appropriate  EPA  Regional  Offices 
before  making  its  selection.  EPA  will 
make  every  effort  to  complMe  the 
selection  process  and  notify  the 
individual  States  selected  by  July  18, 
1997.  States  wrill  be  notified  of  their 
selection  and  asked  to  prepare  a  formal 
grant  proposal  for  submission  to  the 
Office  of  Compliance  and  the 
appropriate  EPA  Regional  Office.  As 
part  of  the  formal  grant  proposal.  States 
will  be  asked  to  develop  workplans, 
including  specific  milestones,  for 
implementing  their  programs  over  an 
initial  two  year  period.  EPA  intends  to 
complete  its  review  of  the  formal 
proposals  and  award  the  grants  before 
October  1.  1997. 

Dated:  May  19. 1997. 
KanGigltello, 

Acting  Director,  Chemical.  Commercial 
Services,  and  Municipal  Division  United 
States  Environmental  Protection  Agency. 
(FR  Doa  97-15557  Filed  &-12-97;  8:45  am) 


aGEnC> 
O P P-iXi^f^   c R L -6723-8] 

''lant  Pesticide  Registration 
Workshop:  Open  Meets-^.^ 

(GENCY:  Environmental  i^rotection 
^6M.  y(EPA). 
action:  Notice  of  open  meeting. 

SUMMARY:  Under  the  Environmental 
Technology  Initiative,  EPA  will  hold  a 
workshop  in  conjunction  with  the 


National  Foundation  for  Integrated  Pest 
Management  Education  to  explain  the 
process  for  registering  plant  pesticides 
pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended.  Industry  representatives  will 
also  present  information  on  the 
research,  development  and 
commercialization  of  plant  pesticides. 
There  will  be  an  opportunity  for 
questions  and  comments  from  the 
attendees. 

DATES:  The  meeting  will  be  held  on  July 
17, 1997  from  9  a.m  to  5  p.m  and  July 
18,  1997  from  9  a.m  to  12  p.m. 
ADO'^FSStS:  The  meeting  will  be  held  at 
the  ivuuOietree  Hotel,  National  Airport, 
300  Army  Navy  Drive,  Arlington,  VA, 
'  and  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Laura  Sallmen  Smith,  Office  of 
Pesticide  Programs  (7501W), 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber 
5th  floor,  2800  Crystal  Drive,  Arlington, 
VA,  703-308-8716;  e-mail :sallmen- 
smith  laura@eDamail.eDa.eov. 
SUPP:  tMEN"' Aa^  .NtORMA'iON:  As  the 

development  and  commercialization  of 
plant  pesticides  matures,  the 
stakeholders  involved  in  this  industry 
need  a  better  understanding  of  the 
issues  facing  the  regulators  and  the 
regulated  community.  This 
understanding  can  serve  to  bring  these 
potentially  risk-reducing  technologies  to 
faster  commercialization  and  use. 
Through  a  cooperative  agreement  with 
EPA,  the  National  Foundation  for 
Integrated  Pest  Management  Education 
is  sponsoring  a  workshop  to  bring  EPA's 
regulators,  the  seed  industry, 
researchers,  plant  pesticide  registrants, 
and  other  interested  stakeholders 
together  to  develop  an  understanding  of 
the  issues.  This  agreement  was  funded 
by  President  Clinton's  Environmental 
Technology  Initiative,  which  was 
designed  to  encourage  public/private 
cooperation  toward  the  goal  of 
commercializing  technologies  whose 
use  improves  the  environment.  The 
conference  will  consist  of  formal 
presentations  by  EPA,  the  seed  industry 
and  researchers  with  panel  discussions 
on  issues  of  concern. 

The  following  topics  will  be  covered: 
plant  pesticide  registration  process; 
types  of  studies  required  for  registration 
and  possible  exemptions;  labeling 
requirements;  seed  research  and 
commercialization  process.  Time  will  be 
allotted  for  questions  and  open 
discussion. 

List  of  SutqectB 

Environmental  protection. 


Dated:  June  3, 1997. 

Kathleen  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs 

(FR  Doc.  97-15371  FUed  6-12-97;  8:45  Lm] 
MLUNG  CODE  «Se&-6&-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30430A;  FRL-5721-4] 

AbDQtt  _aL>oraio.'';ei,  Approval  of 
Pesticide  Product  Registrations 

AQBilCY:  Environmental  Protection 
Agency  fEPA). 
ACTKM:  Notice. 


This  notice  announces 
Agency  approval  of  applications 
submitted  by  Abbott  Laboratories,  to 
conditionally  register  the  pesticide 
products  Retain  Plant  Growth  Regulator 
Soluble  Powder,  ABG-3097  Plant 
Growth  Regulator  Soluble  Powder,  and 
ABG-3097  Technical  Powder, 
containing  new  active  ingredients  not 
included  in  any  previously  registered 
products  pvusuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Denise  Greenway.  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division  (7501 W). 
Office  of  Pesticide  Programs,  401  M  SL, 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number 
Westfield  Building  North  Tower,  CS  «1. 
Environmental  Protection  Agency,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
703-308-8263;  e-mail: 
greenway.denisedepamail.epa.gov. 
SUPPLEMENT  i&  a >  .Mt '  BMATKJN: 
Electronic  .■.v^uiaDUiiy.  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.ei>a.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  February  26, 1997 
(62  FR  8728;  FRL-5589-3),  which 
announced  that  Abbott  Laboratories, 
Dept.  28R,  Bldg.,  Al,  1401  Sheridan 
Road,  North  Chicago,  IL  60064-4000, 
had  submitted  applications  to  register 
the  pesticide  products  Retain  Plant 
Growth  Regulator  Soluble  Powder, 
ABG-3097  Plant  Growth  Regulator 
Soluble  Powder,  and  ABG-3097 
Technical  Powder,  (EPA  File  Symbols 
275-RRE,  275-IO,  and  275-11). 
containing  the  active  ingredient 
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aminoethoxyvinylglycine  at  15,  86,  and 
86  percent  respectively,  active 
ingredients  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
April  28,  1997,  for  one  technical  and 
two  end-use  products  listed  below: 

1.  Retain  Plant  Growth  Regulator 
Soluble  Powder  for  use  on  apples  and 
pears  (EPA  Registration  Number  275- 
112). 

2.  ABG-3097  Plant  Growth  Regulator 
Soluble  Powder  for  nonfood  greenhouse 
treatment  of  miniature  carnations, 
hibiscus,  or  rooted  geranium  cuttings 
and  seedlings  (EPA  Registration  Number 
275-89). 

3.  ABG-3097  Technical  Powder  for 
formulating  into  plant  regulator  end-use 
products  for  use  on  apples,  pears,  and 
certain  ornamentals  (EPA  Registration 
Number  275-88). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditionaj  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of 
aminoethoxyvinylglycine,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  aminoethoxyvinylglycine 
during  the  period  of  conditional 
registration  will  not  cause  any 
uiu^asonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 


result  in  uiueasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
aminoethoxyvinylglycine. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Divispn  (7506C),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency,  Rm.  1132,  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW..  Washington.  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C  136. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  May  29,  1997. 

Janet  L.  Anderieii, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-15370  Filed  6-12-97;  8:45  ami 
MUJNG  CODE  tStO-iO-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30410A/30413A;  FRL-«722-2] 

Certain  Companies;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces 
Agency  approval  of  applications  to 
register  the  pesticide  products 
Knockdown  Brand  Roach  Bait  System, 


Bedoukian  trans- 11-Tetradecenyl 
Acetate  Technical  Pheromone,  and 
Bedoukian  c/s- 11-Tetradecenyl  Acetate 
Technical  Pheromone,  containing  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6,  Westfield  Building  North 
Tower.  2800  Crystal  Drive,  Arlington. 
VA  22202,  (703)  308-8291;  e-mail: 
kumar.rita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  docimient  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  May  17,  1996  (61  FR 
24936;  FRL-|^67-6),  which  armounced 
that  Woodstream  Corporation,  69  N. 
Locust  St.,  Lititz,  PA  17543-0327,  had 
submitted  an  application  to  register  the 
pesticide  product  Victor  Roach  Bait 
Station  2  (now  known  as  Knockdown 
Brand  Roach  Bait  System)  (EPA  File 
Symbol  47629-E),  containing  the  new 
active  ingredient  German  cockroach 
pheromone  at  0.004  percent,  which  is 
formulated  with  boric  acid,  an  active 
ingredient  not  included  in  any 
previously  registered  product. 

EPA  also  published  a  notice  in  the 
Federal  Register  of  June  19,  1996  (61  FR 
31104;  FRL-5376-2),  which  aimounced 
that  Bedoukian  Research,  Inc.,  21 
Finance  Drive,  Danbury  CT  06810-^192, 
had  submitted  applications  to  register 
the  pesticide  products  Bedoukian  trans- 
11-Tetradecenyl  Acetate  Technical 
Pheromone  and  Bedoukian  cis-11- 
Tetradecenyl  Acetate  Technical 
Pheromone  (EPA  File  Symbols  52991-1 
and  52991-T)  containing  the  ingredients 
trans-11-tetradecenyl  acetate  and  c/s-ll- 
tetradecenyl  acetate  at  90  and  96 
percent  respectively,  active  ingredients 
not  included  in  any  previously 
registered  products. 

The  application  for  the  product 
Knockdown  Brand  Roach  Bait  System 
(formerly  known  as  Victor  Roach  Bait 
Station  2)  was  approved  on  November 
27. 1996,  for  use  to  kill  cockroaches  in 
homes  and  commercial  establishments, 
such  as  hospitals,  restaurants,  and 
schools  (EPA  Registration  Number 
47629-2). 
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The  applications  were  approved  on 
February  11,  1997,  for  manufacturing  or 
formulating  purposes  only  for  the 
products  Bedoukian  (rans-11- 
Tetradecenyl  Acetate  Technical 
Pheromone  (EPA  Registration  Number 
52991-8)  and  Bedoukian  cis-ll- 
Tetradecenyl  Acetate  Technical 
Pheromone  (EPA  Registration  Number 
52991-7). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  German  cockroach 
pheromone,  trans- 11-tetradecenyl 
acetate,  and  cjs-ll-tetradecenyl  acetate, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
German  cockroach  pheromone,  tmns- 
11-tetradecenyl  acetate,  and  cis-11- 
tetradecenyl  acetate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  imreasonable  adverse 
effects  to  the  environment 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  German 
cockroach  pheromone,  tnjiis-ll- 
tetradecenyl  acetate,  and  cis-11- 
tetradecenyl  acetate. 

A  copy  of  these  fact  sheets,  which 
provide  a  summary  description  of  the 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101).  401  M  St..  SW..  Washington,  D.C 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 


registration  nimiber  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Enviroimiental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  May  30, 1997. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-15562  Filed  6-12-97,  8:45  am) 
BILLING  CODE  6S«-aO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30436;  FRL-671»-^ 

Primavera  Laboratories,  Inc.; 
Applications  tc  «5e^a!s'pr  Pesticide 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  aimounces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  July  14, 1997. 
ADD^FSSeS:  By  mail,  submit  written 
coiLLiiibuis  identified  by  the  document 
control  number  [OPP-30436]  and  the 
file  symbol  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  S.W.,  Washington,  D.C.  20460.  In 
person,  bring  comments  to: 
Environmental  I*rotection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  Tice,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  D.C.  20460.  Office  location 
and  telephone  number  Rm.  CSS1B6, 
Westfield  Building  North  Tower,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)  308-8295:  e-mail: 
tice.john@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  in  any 
Prerioasly  Registered  Products 

1.  File  Symbol:  65233-1.  Applicant: 
Primavera  Laboratories,  Inc.,  99 
Biltmore  Avenue,  Suite  254,  Rye,  NY 
10580-1891.  Product  Name:  Bioveramar 
in.  Insect  Repellent.  Active  ingredient: 
P-Menthane-3,8-diol  (Eucalyptus 
Qtriadora  Crystal)  at  32  percent 
Proposed  classification/Use:  General. 
For  formulation  into  insect  repellents 
intended  for  human  external  use  only. 

2.  File  Symbol:  65233-T.  Applicant: 
Primavera  Laboratories,  Inc.  Product 
Name:  Eucrys.  Insect  Repellent.  Active 
ingredient:  P-Menthane-3,&-diol 
(Eucalyptus  Qtriadora  Crystal)  at  100 
percent  Proposed  classification/Use: 
General.  For  formulation  into  insect 
repellents  intended  for  human  external 
use  only. 

Comments  received  within  the 
specified  time  p>eriod  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  (OPP-304361  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
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printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  ofHcial  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPF-304361. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  at  the  address 
provided,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays.  It  is  suggested  that  persons 
interested  in  reviewing  the  application 
file,  telephone  this  office  at  (703-305- 
5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit. 


Authority:  7  U.S.C.  136. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  May  29.  1997. 

Janet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  97-15561  Filed  6-12-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-«e240;  FRL  5715-9] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
December  10,  1997,  orders  will  be 


issued  cancelling  all  of  these 
registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Room  216,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  43 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l .  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000228-00258 

000228-00259 

000264-00454 

000264-00455 

000352  0H-7&- 
0010 

000773-00077 

002382-00073 


002749-00117 

002935  ID-87-001 2 

002935  ID-92-0007 

002935  MT-92- 
0004 

002935  NV-7ft- 
0004 


Product  Name 


Riverdale  Team  1.50%  Sprayat>le  Weed  and 
Feed 


Riverdale   Team    10%   Sprayable   Weed   arx) 
Feed 


Lindane  Crystals 

Lindane  Powder 

Vydate  L  Oxamyl  Insectidde/nematicide 

Prolate  5  Dust 
CartMryi  Flea  Spray 


Chlorpropham  Technical 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 

Red-Top  Methyl  Parathion  5  Spray 


Chemical  Name 


Thfluralin  (a,a,a-tnfluro-2,6-dinitro-M,M<Jipropyl-p-toiuidine)  (Note:  a  - 

alpha) 
Weuty»-A^ethy»-a,a,a-trifluoro-2,6-dinitro-p-toluidine  (Note:  a  «  alpha) 

Thfluralin  (a,(i,a-trifluro-2,6-dinltro-N,M<lipropyt-p-toluidine)  (Note:  a  - 

alpha) 
A*^iJtyl-A^thyl-a,a,a-trifluoro-2.6-dinitro-p-toluidine  (Note:  a  -  alpha) 

Lirxlane  (Gamma  Isomer  of  benzene  hexachloride)  (99%  pure  gamma 
isomer) 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  (99%  pure  gamma 
isomer) 

Oxamimidic  acid.  W,N'-dimethy»-N-((methy)cart)amoyl)oxy)-1-thio-.  met 

A/-(Mercaptomethyl)phthalimide  S(0,0-dimetyl  phosphorodilhioate) 

Butoxypolypropylene  glycol 

1  -Naphthyl- W-methylcart)ama«e 

(Butylcartxtyl)  (6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

Isopropyl  N-(3-chlon3phenyf)  carbamate 

O.O-Dimethyl  o-p-nitrophenyl  phosphorothioate 

0,0-Dimethyl  o-p-nitrophenyl  phosphorothioate 

O.O-Dimethyl  o-p-nitrophenyl  phosphorothioate 

O.O-Dimethyl  o-p-nitrophenyl  phosphorothioate 


UMI 


Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


Product  Name 


Chemical  Name 


002935  OR-92- 

0012 

002935  TX-91-0009 

002936  WA-92- 
II  0016 

008150-00001 


II 


008150-00003 


004787-00022 
004787  TX-96-001 3 
005905  ID-92-0006 

005905  TX-95-001 2 

005^WA-92- 
I  0014 

010163-00073 

011556-00025 

011656-00018 
011656-00069 
080950-00002 
034704-00630 


T 


034704  DE-91- 
0001 


034704  MD-91- 
0008 

034704  ND-82- 
0021 

034704  NJ-91-0001 

034704  VA-91-0004 

038167  TX-91-0006 

051036  ID-94-0005 

051036  TX-«4-0007 

051036  WA-94- 
0028 

082719-00010 

062719-00049 

OQ2719-00051 

065726-00001 

089096-00001 

069096-00002 


Wilbur-Ellis  Methyl  Parathion  5  Spray 

Methyl  Parathion  4  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 

Cetytckje 


Cetylite  Spray  Cleaner 


Prentox  Methyl  Parathion  Technical 
Methyl  Parathion  4EC 

Methyl   Parathion   Emulsifiabte 


Helena  4   lb. 
Concentrate 

Helena   4   lb. 
Concentrate 

Helena  4   lb. 
Concentrate 


Methyl    Parathion   Emulsifiabte 
Methyl   Parathion   Emulsifiabte 


Gowan  Methyl  Parathion  7.5 

Co-Ral  (Coumaphos)  Cattle  Insecticide  Pour- 
On 

Western  Farm  Service  Diazinon  AG  500 

Diazinon  50WP  Insecticide 

R  Maldonado  Diazinon  AG  500 

Dichloroprop  Technical  (2,4-DP) 

Sprout  N^  Emulsifiabte  Concentrate 

Sprout  Nip  Emulsifiabte  Concentrate 

SpudNic-4 

Sprout  Nip  Emulsifiabte  Concentrate 
Sprout  Nip  Emulsifiabte  Concentrate 
7.5  lb.  Methyl  Parathion 
Methyl  Parathion  4  EC 
Methyl  Parathion  4  EC 
Methyl  Parathion  4  EC 

Dursban  6 

Dursban  MCR 

Dursban  6R 

Pin  Nip  7A  -  Aerosol  Sprout  Inhibitor 

Doulton  Sterasyl  Bacteriostatic  Water  Fitter  Ele- 
ment 

Doutton   CartX3syl   Bacteriostatic   Water   Filter 
Element 


0,0-Dimethyl  o-p-nitrophenyi  phosphorothioate 

0,0-Dimethyl  o-p-nitrophenyl  phosphorothioate 
0,0-Dimethyl  o-p<iitrophenyl  phosphorothioale 

Isopropanoi 

Alttyl*  dimethyl  benzyl  ammonium  chloride  •(50%Ci2,  30%Ci4,  17%Ci«. 

3%) 
Cetyt  dimethyl  ethyl  ammonium  tyomide 

Isopropanoi 

Alkyl'  dimethyl  benzyl  ammonium  chloride  •(50%Cr2.  30%Ci4,  17%Ci6. 

3%) 
Cetyl  dimethyl  ethyl  ammonium  bromide 

0,0-Dimethy1  o-p-nltrophenyl  phosphorothioate 

0,0-Dimethyl  o-p-nitropheny1  phosphorothioate 

0,0-Dimethyl  o-p^iitrophenyt  phosphorothioate 

0,0-Dimethyl  o-p-nitrophenyl  phosphorothioate 

O.O-Dimethyt  o-p-nitrophenyl  phosphorothioete 

0,0-Dimethyl  o-p-nitrophenyl  phosphorothioate 

O.O-Diethyl  O-{3-chloro-4-methyl-2-oxo-2W-1-benzopyran-7-y0 

phosphorothioate 

O.O-Diethyl  0-(2-isopropyl-6-methyt-4-pyrimidinyl)  phosphorothioate 

0,0-Diettiyl  0-(2-isopropyl-6-methyt-4-pyrimidinyl)  phosphorothioate 

O.O-Diethyl  0-(2-isopropyl-6-methyM-pyrimidinyl)  phospnorothioate 

2-(2,4-DichlorophefX)xy)propionic  aad 

Isopropyl  A^3-chlorophenyl}  carbamate 

Isopropyl  AH3-chlorDphenyO  cart)amate 

Isopropyl  AH3-chtorophenyl)  cart)an^te 

Isopropyl  A/-(3-chlorophenyt)  cart>amate 
Isopropyl  ^H3-chlorophenyl)  carbamate 
0,0-Dimethyi  o^Miitrophenyl  phosphorothioate 
O.O-Dimethyl  op-nttrophenyl  phosphorothioate 
0,O-Dimethyl  o^Hiitrophenyl  phosphorothioate 
O.O-Dimethyl  o-p-nitrophenyl  phosphorothioate 

O.ODiethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothioate 
O.O-Diethyl  0-(3,5,6-trichtoro-2-pyridyl)  phosphorothioate 
O.ODiethyl  0-(3,5,6-trichloro-2-pyridyf)  phosphorothioate 
Isopropyl  AM3-chlorophenyl)  cartiamate 
Sflver 


Silver 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  diuring  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Niunber. 


32330  Federal  Register  /  Vol.  62,  No.  114  /  Friday.  June  13,  1997  /  Notice 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000228 
000264 
000352 
000773 
002382 
002749 
002935 
003150 
004787 
005905 
010163 
011556 
011656 
030950 
034704 
038167 
051036 
062719 
065726 
069096 


Company  Name  and  Address 


Riverdale  Chemical  Co.,  425  W.  194th  St..  Glenwood,  IL  60425. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709. 

E.  I.  Du  Pont  De  Nemours  &  Co.,  Inc.,  Bariey  Mill  Plaza.  Walker's  Mill,  Wilmington,  DE  19880. 

Mallinckrodt  Veterinary  Inc.,  Director,  Regulatory  Affairs.  421  E.  Hawley  St.,  Mundelein,  IL  60060. 

Virtjac  Inc..  Box  162059.  Fort  Worth.  TX  76161. 

Aceto  Agnculture  Chemicals  Corp.,  One  Holtow  Lane,  Lake  Success,  NY  1 1042. 

Wilbur  Ellis  Co.,  191  W.  Shaw  Ave.,  Fresno,  CA  93704. 

Cetylite  Industries  Inc.,  9051  River  Rd.,  Pennsauken,  hU  081 10. 

Cheminova  Agro  A/S,  1 700  Route  23,  Suite  210,  Wayne,  NJ  07470. 

Helena  Chemical  Co..  6075  Poplar  Ave.,  Suite  500,  Memphis,  TN  381 19. 

Gowan  Co.,  Box  5569,  Yuma,  AZ  85366. 

Bayer  Corp  .  Agnculture  Division,  Animal  Health,  Box  390,  Shawnee  Mission,  KS  66201. 

Western  Farm  Service,  Inc..  Attn:  W.G.  Purdy.  509  W.  Weber  Ave.,  Stockton,  CA  95203. 

Maklonado  &  Co..  Inc..  Box  363231.  San  Juan,  PR  00936. 

Chene  Garner,  Agent  For:  Platte  Chemical  Co..  Inc.,  Box  667,  Greeley.  CO  80632. 

Setre  Chemical  Co.,  6075  Poplar  Ave.  Suite  500,  Memphis,  TN  38119. 

Mk:ro-Flo  Co.,  Box  5948,  Lakeland,  FL  33807. 

DowElanco,  9330  Zionsvllle  Rd.,  308/3e,  Indianapolis,  IN  46268. 

E.R.  Butts  International  Inc.,  Agent  For:  Pin  Nip  Inc.,  Box  764,  Fairfield,  CT  06430. 

Stewart  Pestictde  Registration  Associates  Inc.,  Agent  For:  Fairy  Industrial  Ceramics  Lim,  1901  N.  Moore  St.,  Ste  603,  Ariington,  VA 
22209. 


m.  Loss  of  Active  Ingredients 

Unless  the  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrant(s)  to  explore  the  possibility  of 
withdrawing  their  request  for 
cancellation.  The  active  ingredient  is 
listed  in  the  following  Table  3,  with  the 
EPA  Company  and  CAS  Number. 

Table  3.  —  Active  Ingredients 
Which  Would  Disappear  as  A  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


CasNo. 

Chemeal  Name 

EPACo«T>- 
pany  No. 

124-03-8 

Cetyl  dimethyl 
ethyl  ammo- 
nium bromide 

003150 

rV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  December  10, 1997. 


This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s]  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26,  1991;  [FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 


Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are  - 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 
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Dated:  lune  2. 1997. 

Linda  A.  Travera, 

Director,  Information  Resources  and  Services 
Divisions,  Office  of  Pesticide  Pmgrams. 

(FR  Doc.  97-15560  Filed  6-12-97;  8:45  am) 

BIUJNQ  CODE  6660-SO-F 


:-NV'RCNMEN"^  A  .    - 

AGENCY 

pF-738;  FRL-5721-«] 


TECTION 


oe  Petitions 


agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-738,  must  be 
received  on  or  before  July  14, 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divison  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  wiU  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  mFORMATKM  CONTACT:  The 

Product  Manager  (PM  90),  Biopesticides 
and  Pollution  Prevention  Division, 
(7501 W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
listed  in  the  table  below: 


Name 

Location 

Phone  No. 

E-rnaii  address 

Linda  Hdis 

5th  Roor  5-J,  CS#1,  2800  Crystal  Drive.  Arlington,  VA.  .... 
5th  Floor  5-W31,  do 

70^-308-8733 
703-308-8265 

hollis.linda@epamail.epa.gov 

Sheryl  Reilly  

reitty.sheryi@epamail.epa.gov 

SUPP  FMFNi-^ARY  INFORM a-on:  EPA  has 
recei.tiU  ^^osticide  pcL.^v^.ij>  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultiiral  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  pedtion.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-738 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket9epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-738  and 
appropriate  petition  niunber.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C  346a. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  29, 1997. 

Janet  L.  Andenen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

Below  siunmaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 


available  to  EPA  for  the  detection  and 
measiuement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  W.  Neudorff  GmbH  KG  Petition 
Stunmary: 

PP  7F4804 

EPA  has  received  a  pesticide  petition 
(PP  7F4804)  from  W.  Neudorff  GmbH 
KG  ("Neudorff"),  do  Walter  G.  Talarek. 
1008  Riva  Ridge  Drive,  Great  Falls.  VA 
22066,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C  section  346a(d). 
to  amend  40  CFR  Part  180  by 
establishing  an  exemption  from  the 
requirement  for  a  tolerance  for  residues 
of  the  mollusicide  iron  phosphate  when 
used  in  accordance  with  good 
agricult\iral  practice  as  an  active 
ingredient  in  pesticide  formulations 
applied  to  growing  crops. 

A.  Proposed  Use  Practices 

1.  Recommended  amount,  frequency, 
method  and  time  of  application  of 
pesticide  chemical.  The  amount, 
frequency,  method  and  time  of 
application  of  the  pesticide  are 
described  in  detail  on  the  label  of  "NEU 
1165M  Slug  and  Snail  Bait".  This  label 
was  submitted  to  EPA  as  pait  of 
Neudorff's  application  for  registration, 
EPA  File  Symbol  67702-G.  However,  in 
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summary,  the  bait  should  be  scattered 
by  band  or  with  a  granular  spreader  at 
the  rate  of  1  pound  (lb.)  per  1,000  square 
feet  to  the  surface  of  damp  soil.  The  bait 
can  be  applied  either  prior  to  or  after 
infestation  by  slugs  or  snails.  Evening  is 
the  best  time  to  apply  the  bait.  The  bait 
should  be  reapplied  as  it  is  consumed 
or  at  least  every  two  weeks. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  active 
ingredient  is  iron  phosphate,  also 
known  as  ferric  orthophosphate;  ferric 
phosphate;  Fe(-»-3)  phosphate;  iron  (III) 
phosphate;  and  phosphoric  acid,  and 
iron  (3+)  salt  (1:1),  which  has  a  CAS 
#10045-86-0.  Iron  phosphate  is 
practically  insoluble  in  water  and 
would  only  degrade  through  the 
metabolism  of  microorganisms  in  the 
soil  and  via  the  chemistry  of  plant  root 
exudates  which  would  utilize  the 
degradates  for  plant  growth.  In  certain 
soil  types,  iron  phosphate  may  produce 
iron  oxides  and  hydroxides  that  are  no 
different  from  those  normally  found  in 
soils,  and  which  give  soils  their  brown 
and  red  colors.  Although  some  bacteria 
can  reduce  Iron  (HI)  to  the  more  mobile 
Iron  (II).  reoxidation  and  reprecipitation 
to  Fe  (III)  oxides  and  hydroxides  will 
rapidly  immobilize  any  free  Fe  (0)  that 
may  form. 

2.  Magnitude  of  the  residue 
anticipated  at  the  time  of  harvest  and 
method  used  to  determine  the  residue. 
A  waiver  has  been  requested  for  these 
data  requirements  based  on  iron 
phosphate's  (1)  known  low  toxicity  and 
risks,  (2)  natural  occurrence  and 
abundance  in  the  environment,  (3) 
widespread  use  as  human  nutrient  and 
dietary  supplements  and  in  infant 
formula,  (4)  FDA  generally  recognized 
as  safe  ("GRAS")  status,  (5)  unique, 
non-toxic  mode  of  action,  (6)  data 
available  in  the  open  literature,  and  (7) 
the  fact  that  any  degradates  or 
metabolites  of  iron  phosphate  would  be 
identical  to  those  formed  in  nattue,  thus 
indicating  that  they  should  pose  no 
unreasonable  risks. 

There  are  other  factors  which  indicate 
that  residues  of  iron  phosphate  are 
unlikely  to  occvir.  or  if  they  do  occur 
they  are  unlikely  to  be  at  levels  of 
concern  to  human  health.  Iron 
phosphate  from  the  Slug  and  Snail  Bait 
most  likely  would  not  occur  in  plants, 
because  it  needs  to  be  biodegraded  via 
microbial  action  or  plant  root  exudates 
before  plants  can  utilize  it.  Furthermore, 
the  use  pattern  for  the  Slug  and  Snail 
bait,  where  the  product  is  not  applied 
directly  to  plants  but  around  them,  and 
the  facts  that  iron  phosphate  is 
insoluble  in  water  and  readily  adsorbs 


to  soils,  would  limit  the  availability  of 
the  chemical  to  plants.  Last,  even  if 
residues  of  the  chemical  were  to  occur 
on  plants,  this  chemical  contains 
substances  which  are  essential  animal 
and  plant  nutrients,  and  there  are 
chemical  and  physical  factors  which 
limit  their  availability  in  humans  and 
growing  plants. 

3.  Statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Neudorff  has  not  proposed  an 
analytical  method,  because  iron  residue 
levels  harmful  to  plants  and  animals  are 
highly  unlikely  to  occiu*  when  its  Slug 
and  Snail  Bait  product  is  applied 
according  to  label  directions.  Iron 
phosphate  is  an  FDA-approved  GRAS 
direct  and  indirect  food  additive  which 
is  not  expected  to  present  any 
significant  adverse  health  effects  to 
humans.  Moreover,  this  chemical 
contains  certain  substances  which  are 
essential  animal  and  plant  nutrieilts, 
and  there  are  chemical  and  physical 
factors  which  limit  their  availability  in 
humans  and  growing  plants. 
Furthermore,  toxic  levels  of  iron  in 
plants  induce  an  imbalance  with  other 
metals  which  causes  plant  dwarfing, 
stunted  roots  and  decreased  growth  and 
yields,  which  effects  appear  before 
significant  iron  buildup  occurs,  and 
consequently  acts  as  a  warning  which 
prevents  excess  application  of  iron 
compounds  to  plants.  In  addition,  given 
the  use  pattern  for  the  Slug  and  Snail 
Bait,  where  the  product  is  not  applied 
directly  to  plants  but  around  them,  and 
the  fact  that  iron  phosphate  is  insoluble 
in  water  and  readily  adsorbs  to  soils, 
there  is  unlikely  to  be  signiffcant 
amounts  of  residue  in  or  on  treated 
crops.  Last,  iron  phosphate  from  the  bait 
most  likely  would  not  occur  in  plants 
because  it  needs  to  be  biodegraded  via 
microbial  action  or  plant  root  exudates 
before  plants  can  utilize  it. 

C.  Mammalian  Toxicological  Profile 

1.  Acute  toxicity.  The  iron  salts  are  of 
low  acute  toxicity  through  oral,  dermal 
and  inhalation  routes  of  exposure. 
Results  of  studies  conducted  on  the  end- 
use  product  for  which  Neudorff  has 
applied  for  registration  confirm  that  this 
chemical  has  low  acute  toxicities.  Iron 
phosphate  is  insoluble  in  water. 
Because  of  this,  it  is  not  as  bioavailable 
as  other  iron  salts,  and  it  is  not  readily 
absorbed  from  the  gastrointestinal  tract 
into  the  systemic  circulation. 
Consequently,  it  may  be  concluded  that 
iron  phosphate  will  have  lower  acute 
toxicities  than  the  water-soluble  iron 
salts. 

2.  Genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 


toxicity,  and  chronic  toxicity.  There  is 
adequate  information  available  from 
literature  sources  to  characterize  the 
toxicity  of  the  iron  salts  (iron  phosphate 
is  an  iron  salt).  Literature  sources  show 
that  the  iron  salts  have  known  low 
toxicities  and  risks  and  occur  naturally 
and  abundantly  in  the  environment. 
Iron  is  recognized  as  an  essential 
mineral  nutrient  for  humans  and  all 
other  vertebrate  animals.  It  is  a 
component  of  hemoglobin  and 
myoglobin  molecules,  being  the  central 
atom  in  the  heme  portion  of  the 
molecule.  The  hemoglobin  in  red  blood 
cells  transports  oxygen  from  the  lungs  to 
body  cells  and  returns  waste  carbon 
dioxide  from  the  cells  to  the  limgs.  The 
myoblobin  in  red  muscle  tissue 
transports  oxygen  into  the  tissues  for 
energy  storage.  Iron  also  is  a  component 
of  certain  metabolic  enzymes.  Iron  in 
the  body  that  is  not  in  use  in  these 
molecules  is  stored  in  the  spleen,  bone 
marrow  and  liver.  Increased 
requirements  for  iron  occur  during  the 
growth  period  and  pregnacy  and  with 
excessive  menses  and  other  instances  of 
blood  loss.  The  average  diet  contains  10 
to  15  mg  a  day,  adequate  for  most 
people.  Lack  of  sufficient  iron  causes 
fatigue  and  paleness  and  eventually 
leads  to  some  form  of  anemia.  With 
increases  in  iron  beyond  the  physiologic 
limits,  most  of  it  is  excreted  in  the  feces, 
but  small  amounts  may  accumulate. 
Some  iron  may  be  excreted  via  the  bile. 
In  cases  of  overload,  iron  is  excreted  in 
the  urine,  and  the  presence  of  high 
urinary  iron  concentrations  is  indicative 
of  excessive  iron.  Normally,  significant 
quantities  of  iron  are  excreted  by  loss  of 
epithelial  cells  of  the  gastrointestinal 
tract. 

The  "R.E.D.  Facts  on  Iron  Salts", 
EPA-738-F-93-O02  (February  1993), 
state  that  "[ijron  salts  are  normally 
present  in  the  environment.  Iron  is  the 
foiuth  most  abundant  element  and  the 
second  most  abundant  metal  in  the 
earth's  crystal  rocks.  Iron  occurs  in  a 
wide  variety  of  minerals,  and  is  present 
in  foods  natiually  and  through  added 
ingredients.  "The  iron  salts  are  of  low 
acute  toxicity  through  oral,  dermal  and 
inhalation  routes  of  exposure.  They 
have  been  placed  in  Toxicity  Category 
III  for  these  effects.  ...  Other  toxicity 
studies  normally  required  for 
registration  were  not  necessary  to 
evaluate  the  risks  of  the  iron  salts. 
"Further,  the  iron  salts  are  generally 
recognized  as  safe  (GRAS)  by  the  Food 
and  Drug  Administration  for  use  as  a 
flavoring  agent  and  nutrient  supplement 
in  foods  (please  see  40  CFR  180.2(a))." 

It  should  be  noted  that  FDA  has 
promulgated  GRAS  direct  and  indirect 
food  additive  regulations  for  ferric 
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phosphate,  at  21  CFR  sections  184.1301 
and  182.5301,  respectively.  As  a  direct 
food  additive,  ferric  phosphate  may  be 
used  as  a  nutrient  supplement  and  in 
infant  formula  in  accordance  with  good 
manufacturing  practice.  As  an  indirect 
food  additive,  it  may  be  used  as  a 
dietary  supplement  in  accordance  with 
good  manufacturing  practice.  The 
Reregistration  Eligibility  Document 
("RED")  on  Iron  Salts,  EPA-738-S-93- 
001  (February  1993],  indicates  that  the 
current  toxicological  database  within 
the  Agency  and  in  the  literatiue  is 
adequatB  to  support  the  reregistration 
eligibility  of  all  iron  sulfates. 

Further,  this  document  states  that 
there  are  some  unusual  factors  which 
indicate  that  specific  studies  to  fulfill 
the  usual  data  requirements  are  not 
necessary  to  regulate  these  substances  as 
pesticides.  The  document  goes  on  to  list 
those  factors  as;  (1)  iron  salts  are 
normally  present  in  the  environment; 

(2)  they  may  be  present  in  foods 
naturally  and  as  added  ingredients;  and 

(3)  there  is  no  reason  to  expect  that 
usage  in  accordance  with  the  label  will 
present  any  hazard  beyond  that  firom 
ordinary  exposure.  By  inference,  this 
rationale  for  not  requiring  additional 
toxicological  data  for  iron  sulfates 
should  be  equally  applicable  to  any 
other  iron  salt,  such  as  iron  phosphate. 

D.  Aggregate  Exposure 

1.  Dietary  exposure,  (a)  Food  -  There 
is  no  evidence  of  adverse  health  effects 
resulting  from  dietary  exposiire  to 
insoluble  iron  salts,  except  in  the  case 
of  massive  intake  disrupting  the  natural 
homeostatic  mechanism  controlling 
body  level  of  iron.  The  risk  from 
exposure  to  food  containing  iron 
phosphate  is  negligible  due  to  its  low 
toxicities,  status  as  a  food  flavoring 
agent  and  a  food  nutrient  supplement, 
and  inherent  function  in  the  metabolic 
pathways  of  humans  and  animals. 

(b)  Drinking  water.  Iron  phosphate  is 
insoluble  in  water.  As  such,  its  biologic 
availability  is  limited.  EPA  has  not 
established  a  maximum  contaminant 
level  or  a  maximum  contaminant  level 
goal  for  iron  under  the  Safe  Drinking 
Water  Act.  However,  a  secondary 
maximum  contaminant  level  of  0.3  mg/ 
L  has  been  established.  This  level 
represents  a  level  protective  of  aesthetic 
values,  such  as  odor  or  appearance. 

2.  Non-Dietary  exposure.  Neudorff 
also  is  registering  its  Slug  and  Snail  Bait 
for  use  on  outdoor  ornamentals  and 
lawns.  Therefore,  applicators  who  apply 
this  product  to  crops,  ornamentals  and 
lawns  could  be  exposed.  However, 
protective  measures  prescribed  by  the 
product's  label  are  expected  to  be 
adequate  to  minimize  exposiue  and 


protect  applicators  of  this  chemical.  It 
also  should  be  noted  that  the  Iron  Salts 
RED  states  that  mixer/loader/applicator 
exposure  to  the  iron  sul&tes  is 
considered  inconsequential,  whether 
these  substances  are  applied  by 
spreaders,  sprinkler  cans  or  by  hand  and 
whether  the  product  is  granular  or  a 
soluble  concentrate,  because  there  is 
little  concern  from  a  toxicity 
perspective.  Moreover,  the  dociunent 
states  that  the  risks  from  dietary  and 
occupational  exposures  are  considered 
to  be  negligible  due  to  their  low 
toxicities,  status  as  food  flavoring  agents 
and  food  nutrient  supplements,  and 
inherent  function  in  the  metabolic 
pathways  of  humans  and  animals. 

E.  Cumulative  Effects 

Since  Neudorffs  Slug  and  Snail  Bait 
is  the  first  pesticide  product  containing 
iron  phosphate  being  registered  with 
EPA,  there  will  not  be  exposures  to  this 
chemical  through  other  pesticides. 
Although  not  widely  used  as  a  fertilizer, 
due  to  its  insolubility  in  water,  iron 
phosphate  can  be  used  as  a  fertilizer  in 
acidic  soils.  Therefore,  there  is  the 
possibility  that  in  certain  limited 
circiunstances,  there  could  be 
aunulative  exposures  to  tkis  chemical. 

F.  Safety  Determination 

1.  U.S.  population.  The  metabolism  of 
iron  in  man  and  growing  plants  is  well 
understood  and  documented  in  the 
available  literature.  The  use  of  iron 
phosphate  as  an  active  ingredient  in 
slug  and  snail  baits  applied  around  and 
not  on  growing  crops  would  not 
contribute  significantly  to  the  level  of 
iron  found  naturally  in  the  environment 
and  to  which  man  is  exposed.  Further, 
there  is  adequate  information  to  show 
that  there  is  no  toxicological  concern 
raised  by  the  contribution  of  iron  to 
growing  crops,  which  is  likely  to  result 
from  the  use  of  slug  and  snail  baits 
containing  iron,  and  consequently  no 
tolerance  should  be  required  for  the  use 
of  iron  phosphate. 

2.  Infants  and  children.  Increased 
requirements  for  iron  occur  during  the 
grovrth  period  and  pregnacy  and  with 
excessive  menses  and  other  instances  of 
blood  loss.  The  menstruating  female 
requires  about  21  ug/kg  per  day  (about 
1.4  mg).  In  the  last  two  trimesters  of 
pregnancy,  requirements  increase  to 
about  80  Mg/kg  per  day  (5  to  6  mg),  and 
there  are  similar  requirements  for  the 
infant  due  to  its  rapid  growth  (Finch, 
1976).  During  these  periods,  absorption 
of  iron  is  greatly  increased  (Casarett  and 
Doull's,  1991).  Iron  has  been  shown  to 
cross  the  placenta  and  concentrate  in 
the  fetus.  The  concentration  of  iron  in 
the  fetus  may  serve  a  valuable 


physiologic  purpose,  inasmuch  as  it 
prevents  anemia  caused  by  rapid  growth 
in  the  absence  of  sufficient  supplies  of 
iron  in  the  mother's  milk  (Casarett  and 
Doull's,  1980). 

G.  Existing  Tolerances 

1.  Existing  tolerances  or  tolerance 
exemptions.  EPA  has  not  established  a 
tolerance  or  an  exemption  from  the 
requirement  for  a  tolerance  for  iron 
phosphate.  However,  EPA  has 
established  tolerance  exemptions  for 
other  iron  salts,  i.  e.,  iron  sulfate  and 
ferric  chloride.  See  40  CFR  sections 
180.1001(c)  and  (d). 

2.  International  tolerances.  No 
maximiun  residue  level  has  been 
established  for  this  substance  by  the 
Codex  Aiimentarius  Commission. 
(Sheryl  Reilly) 

2.  Plant  Health  Technologies  Petition 
Summary: 

PP7G4817 

EPA  has  received  a  pesticide  petition 
(PP  7G4817)  from  Plant  Health 
Technologies,  P.O.  Box  198,  Lathrop, 
California  95330,  proposing  pursuant  to 
section  408  (d)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C. 
section  346a  (d),  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
residues  of  the  biochemical  pesticide, 
Pantoea  agglomerans  Strain  C9-1,  when 
applied  in  accordance  with  good 
agrioiltural  practices  in  or  on  all  raw 
agricultxiral  commodities. 

A.  Proposed  Use  Practices 

Pantoea  agglomerans  strain  C9-1  is 
proposed  for  use  to  control  Fire  Blight 
(Erwinia  amylovora)  in  apples  and 
pears.  Three  to  6  applications  will  be 
made  starting  at  20  percent  bloom 
through  petal  fall. 

B.  Product  Identity/Chemistry 

1.  Product  name.  The  product  trade 
name  is  BlightBan  C9-1.  The  active 
ingredient  is  the  natiually  occiuring 
bacterium,  P.  agglomerans  strain  C9-1. 
Formulated  product  will  contain  71 
percent  active  ingredient  and  29  percent 
inert  ingredients. 

2.  Magnitude  of  residue.  Plant  Health 
Technologies  believes  that  no  residues 
are  expected  on  the  crop  at  the  time  of 
harvest  P.  agglomerans  colonizes  the 
blossom  and  stigma  and  requires 
specific  moisture  and  temperature 
conditions  to  grow.  Strain  C9-1  is  not 
expected  to  colonize  the  fruit  This 
species  occurs  naturally  in  the 
environment  and  populations  of 
indigenous  P.  agglomerans  isolates  may 
also  be  present  in  a  variety  of  habitats. 
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3.  Plant  Health  Technologies  states 
that  an  analytical  method  is  not  needed 
because  residues  are  not  expected  on 
crops  at  harvest. 

C.  Mammalian  Toxicological  Profile 

Plant  Health  Technologies  has 
submitted  data  in  support  of  the 
exemption  from  tolerance  for  P. 
agglomerans  Strain  C9-1  to  include:  an 
acute  oral  toxicity  in  rats,  an  acute 
dermal  toxicity/irritation  study  in 
rabbits;  a  primary  eye  irritation  study  in 
rabbits,  an  acute  intratracheal  toxicity/ 
pathogenicity  study  in  rats,  and  an  acute 
intravenous  toxicity/pathogenicity 
study  in  rats. 

The  results  of  these  studies  indicate 
that  P.  agglomerans  Strain  C9-1  has  an 
acute  oral  toxicity  greater  than  5  grams/ 
kilograms  (g/kg)  body  weight  in  rats,  an 
acute  dermal  toxicity  greater  than  2  g/ 
kg  body  weight  in  rabbits,  and  causes 
slight  to  mild  skin  and  eye  irritation  in 
rabbits.  There  was  no  evidence  of 
toxicity  or  pathogenicity  related  to  P. 
agglomerans  Strain  C9-1  in  rats 
administered  1.63  x  108,  9.83  x  107,  and 
2.1  X  107  CPU  by  oral,  intratracheal,  or 
intravenous  routes,  respectively.  Total 
clearance  of  the  organism  occurred 
rapidly  in  all  cases. 

D.  Aggregate  Exposure 

Dietary  and  non-dietary  exposure:  For 
the  purpose  of  assessing  the  potential 
dietary  exposure  under  this  tolerance 
exemption,  it  was  considered  that  P. 
agglomerans  strain  C9-1  would  not  be 
present  in  raw  agricultiiral 
commodities.  Strain  C9-1  is  applied  at 
blossom,  before  fruit  development,  and 
several  months  before  harvest.  C9-1 
does  not  readily  colonize  the  fruit.  Plant 
Health  Technolgies  states  that  because 
strain  C9-1  is  a  plant  colonizing 
microorganism  and  will  not  be  used  in 
residential,  home  garden,  or  lawn  care 
situations,  other  potential  sources  of 
dietary  and  non-dietary  exposure  to  the 
general  population  such  as  drinking 
water  and  non-occupational  exposures 
are  not  expected  to  be  significant 

E.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
P.  agglomerans  strain  C9-1  was  also 
considered.  C9-1  inhibits  pest 
microorganisms  from  becoming 
established  by  out-competing  the  pests 
for  space  and  nutrients,  and  through  the 
production  of  herbicolin  antibiotics. 
Applying  strain  C9-1  in  relatively  high 
doses  to  developing  (uncolonized)  apple 
and  pear  blossoms,  confers  a 
competitive  advantage  to  strain  C9-1, 
enabling  the  isolate  to  colonize  specific 
plant  surfaces  before  the  pest 
microorganism  has  an  opportunity  to 


become  established.  While  many 
microorganisms  thrive  in  specific 
habitats  due  to  competitive 
displacement,  Plant  Health 
Technologies  believes  that  there  is  no 
reasonable  basis  to  expect  that  P. 
agglomerans  strain  C9-1  exhibits  a 
particular  mechanism  of  toxicity  in 
common  with  other  pesticides  and 
chemical  substances.  Moreover, 
aggregate  exposure  of  humans  to  strain 
C9-1  is  negligible.  Therefore,  PHT 
concludes  that  any  effects  attributable  to 
P.  agglomerans  strain  C9-1  would  not 
be  cumulative  with  those  of  any  other 
substances.  Thus,  PHT  believes  it  is 
appropriate  to  consider  only  the 
potential  risks  of  P.  agglomerans  in  the 
aggregate  exposure  assessment. 

F.  Safety  Determination 

1.  Population  in  general.  As  a  species, 
Pantoea  agglomerans  is  ubiquitous, 
having  been  isolated  from  plants, 
animals,  soil  and  water.  Scientists  have 
worked  with  biocontrol  isolates 
belonging  to  the  Pantoea  agglomerans 
complex  for  over  50  years  with  no 
reported  adverse  effects.  There  is  no 
evidence  of  toxicity  or  pathogenicity 
related  to  P.  agglomerans  Strain  C9-1  by 
oral,  intratracheal  or  intravenous  routes. 
Based  on  this,  and  the  lack  of  exposure 
to  humans.  Plant  Health  Technologies 
believes  that  the  aggregate  exposure  to 
P.  agglomerans  strain  C9-1  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Thus,  PHT  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  Pantoea  agglomerans  strain 
C9-1  residues  and  that  exempting  P. 
agglomerans  strain  C9-1  from  the 
requirement  of  a  tolerance  is  safe. 

2.  Infants  and  children.  The  toxicity, 
pathogenicity,  and  exposure  data  are 
sufficiently  complete  to  adequately 
address  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  P.  agglomerans.  Due  to  the 
lack  of  adverse  effects  and  negligible 
exposure.  Plant  Health  Technologies 
concludes  with  reasonable  certainty, 
that  no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  P. 
agglomerans. 

G.  Existing  Tolerances 

No  tolerances  or  exemptions  for 
tolerance  have  been  issued  in  the 
United  States  or  internationally  for  this 
microorganism.     (Linda  Hollis) 


3.  Tenneco  Packaging  Petition 
Summary: 

FP7F4816 

A.  Proposed  Use  Practices 

Tenneco  Packaging,  1603  Orrington 
Ave.,  Evanston,  IL.,  60201,  has 
requested  EPA  to  exempt  methyl 
salicylate  from  the  requirement  of  a 
tolerance  in  or  on  agricultural 
commodities  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a.  when  used  as 
a  insect  repellent  in  food  packaging  and 
animal  feed  packaging  materials  alone 
or  in  conjunction  with  inert  components 
which  conform  to  the  requirements  of 
regulations  issued  by  the  Food  and  Drug 
Administration  under  section  409  of  the 
Federal  Food,  Drug,  and  Comestic  Act 
(FFDCA). 

B.  Product  Identity/Chemistry 

Methyl  salicylate  (CAS  Registry 
Number  119-36-8)  is  the  primary 
chemical  component  of  a  naturally 
occurring  fragrant  oil,  oil  of 
vsrintergreen.  Petitioner  has  stated  that,  if 
present  at  all,  residues  of  methyl 
salicylate  that  may  be  found  in  foods  in 
contact  with  treated  packaging  materials 
will  be  minimal  and  considerably  below 
the  levels  expected  in  existing  GRAS 
uses  of  the  active  ingredient  as  a  direct 
food  flavoring  ingredient. 

C  Toxicological  Profile 

The  toxicity  of  methyl  salicylate  has 
been  extensively  studied  in  animal 
bioassays  of  acute,  subchronic,  and 
chronic  duration.  Studies  include 
assessments  of  the  mutagenicity, 
teratogenicity,  and  reproductive  effects 
of  methyl  salicylate. 

1.  Acute  toxicity.  The  acute  oral  LDjo 
for  methyl  salicylate  in  the  rat  ranges 
from  887-1,250  mg/kg.  Acute  dermal 
toxicity  (LDso  dermal)  has  been  reported 
to  be  0.70  ml/kg  (approx.  700  mg/kg)  in 
guinea  pigs,  and  >  5  g/kg  in  the  rabbit. 

2.  Skin  and  eye  irritation.  Methyl 
salicylate  has  been  reported  to  be  a 
severe  eye  irritant.  Methyl  salicylate  has 
been  reported  to  produce  mild  dermal 
irritation  in  rabbits  at  a  concentration  of 
1  percent.  Moderate  to  severe  irritation 
is  produced  in  rabbits  and  guinea  pigs 
at  concentrations  above  1  percent. 
Applied  full  strength  to  intact  or 
abraded  rabbit  skin  for  24  hours  under 
occlusion,  methyl  salicylate  was 
moderately  irritating.  However,  tested  at 
8  percent  in  petrolatiun.  it  produced  no 
irritation  after  a  48  hour  closed-patch 
test  on  human  subjects. 

3.  Mutagenicity.  No  evidence  for 
genotoxicity  was  observed  in  two 
studies  with  prokaryotic  test  systems; 
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no  data  on  genotoxicity  in  mammalian 
test  systems  are  available. 

4.  Subchronic  toxicity.  Studies  of 
subchronic  duration  with 
administration  by  the  oral  route  have 
been  conducted  in  both  rats  and  dogs. 
In  rats,  no  adverse  effects  were  seen  at 

a  dose  of  0.1  percent  in  the  diet.  In  dogs, 
doses  <250  mg/kg/day  did  not  result  in 
any  adverse  effects,  however,  the  liver 
appeared  to  be  the  target  organ  of 
toxicity  at  doses  above  this  level.  No 
toxicity  was  observed  when  rats  were 
exposed  to  methyl  salicylate  via 
inhalation  of  saturated  air  (approx.  700 
mg/m3)  after  twenty  7-hour  exposures. 

5.  Teratogenicity.  Methyl  salicylate 
has  been  tested  for  teratogenic  potential 
in  hamsters,  rats  and  mice  by  several 
different  routes  of  administration.  In 
hamsters,  at  dose  levels  of  methyl 
salicylate  which  produced  maternal 
toxicity,  an  increased  incidence  of 
neural  tube  defects  was  also  observed. 
The  no  observed  adverse  effects  level 
(NOAEL)  for  developmental  effects  in 
rats  given  methyl  salicylate  by  the 
dermal  route  (assuming  100  percent 
absorption)  was  180  mg/kg/day  (the 
highest  dose  tested).  In  mice,  die 
NOAEL  for  developmental  effects  in  a 
continuous  breeding  study  using  oral 
administration  was  100  mg/kg/day 
based  on  decreases  in  numbers  of  live 
pups  per  litter,  percentage  of  live  pups, 
and  pup  weight. 

6.  Cnronic  Toxicity.  Toxicity  resulting 
from  chronic  exposure  has  been 
evaluated  in  studies  of  two-years' 
duration  as  well  as  studies  initially 
intended  to  evaluate  multi-generational 
reproductive  and  developmental  effects. 
In  mice,  the  NOAEL  for  reproductive 
parameters  and  the  other  toxic 
endpoints  examined  has  been  reported 
as  250  mg/kg/day.  When  rats  were 
exposed  to  methyl  salicylate  in  the  diet 
for  two  years,  no  adverse  effects  were 
noted  at  levels  of  0.1  percent  (approx. 
50  mg/kg/day);  pituitary  lesions  were 
increased  in  animals  exposed  to  0.5 
percent  (approx.  250  mg/kg/day).  In 
dogs  orally  exposed  to  methyl  salicylate 
for  two  years,  no  adverse  effects  were 
observed  at  50  mg/kg/day;  the  LOAEL 
(liver  effects)  was  reported  as  150  mg/ 
kg/day. 

7.  Carcinogenicity.  No  studies  have 
been  performed  with  the  primary 
purpose  of  determining  the  oncogenicity 
of  methyl  salicylate;  however,  chronic 
exposure  studies  with  two-year 
exposvire  durations  that  included 
extensive  pathology  did  not  indicate 
any  increases  in  incidences  of  benign  or 
malignant  tumors. 

8.  GRAS  Assessment.  The  Flavoring 
Extract  Manufacturer's  Association  ( 
FEMA)  has  determined  GRAS  levels  of 


methyl  salicylate  and  oil  of  wintergreen 
in  foods  and  beverages  as  indicated  in 
the  table  below. 


FEMA  GRAS  LEVELS  IN 

FOOD  (PPM) 

Food 

Methyl  Salic- 

Oil of  Wirrter- 

ylate 

green 

Beverages 

59 

56 

Ice  cream 

27 

44 

Candy 

840 

260 

Baked  goods 

54 

1.500 

Chewing  gum 

8,400 

3.900 

Syrups 

200 

GRAS  food  levels  in  the  Table  are 
above  both  the  maximum  food  residue 
concentration  (approx.  16  ppm)  and  the 
maximum  dietaiy  exposure 
concentration  (approx.  4.7  ppm) 
estimated  by  the  Petitioner  for  the 
proposed  use  pattern  for  methyl 
salicylate.  These  estimates  used  highly 
conservative  assimiptions  for  migration 
of  methyl  salicylate  from  packaging  and 
food  consumption.  Petitioner  has  shown 
that  even  imder  worst-case  exposure 
conditions  (i.e.,  assuming  30  percent  of 
all  food  consumed  is  in  contact  with 
packaging  containing  methyl  salicylate, 
and  100  percent  of  the  methyl  salicylate 
migrates  to  food)  exposure  to  methyl 
salicylate  from  use  in  packaging 
materials  would  be  less  than  that 
received  by  chewing  one  stick  of 
chewing  gam  at  the  GRAS-approved 
level.  Based  on  this  comparison,  use  of 
methyl  salicylate  in  food  packaging 
materials  should  also  be  considered 
GRAS. 

D.  Aggregate  Exposure 

There  is  no  established  Maximum 
Contaminant  Level  (MCL)  for  residues 
of  methyl  salicylate  in  drinking  water 
under  the  Safe  Drinking  Water  Act. 

The  Petitioner  is  aware  of  five 
currently  registered  products  containing 
methyl  salicylate  as  an  active 
ingredient  'These  products  include  two 
categories:  (1)  impregnated  materials 
and  pellets  to  be  used  as  vertebrate 
repellents,  and  (2)  disinfectants/ 
germicides  registered  for  use  in 
household,  institutional,  hospital,  and 
eating  establishment  premises. 
Although  these  registered  uses  could 
potentially  result  in  exposures  to  methyl 
salicylate,  EPA  did  not  require 
establishment  of  a  tolerance  (or  an 
exemption  from  the  requirement  of  a 
tolerance)  for  methyl  salicylate  as  a 
condition  for  granting  registrations  for 
these  products.  Petitioner  believes  that 
anticipated  dietary  exposures  from  these 
registered  products  would  be  indirect 
(i.e.,  resulting  from  food  contact  with  a 
treated  sur&ce)  and  therefore  very  low. 


In  addition  to  the  anticipated  dietary 
exposure  to  methyl  salicylate  from 
Petitioner's  proposed  use  (i.e.,  food 
packaging  materials)  estimated  in 
Section  A.8.,  above,  drinking  water  is 
the  only  reasonably  anticipated 
additional  exposure  resulting  from 
pesticidal  uses  of  methyl  salicylate. 
Based  on  its  rapid  environmental 
degradation.  Petitioner  does  not 
anticipate  the  occurrence  of  pesticidal 
residues  of  methyl  salicylate  in  drinking 
water  and  is  not  aware  of  any  existing 
residues. 

Therefore,  the  potential  for  non- 
occupational, non-dietary  exposure  to 
the  general  population  as  a  result  of 
pesticidal  use  of  methyl  salicylate  in 
food  packaging  materials  is  not  expected 
to  be  significant. 

E.  Cumulative  Effects 

The  Petitioner  has  also  considered  the 
potential  for  cumulative  toxicity  effects 
of  pesticidal  uses  of  methyl  salicylate 
and  other  p>esticidal  substances  that  may 
have  a  common  mechanism  of  toxicity. 
Petitioner  has  concluded  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  because 
there  is  no  information  available  from 
the  publicly  available  literature 
indicating  that  there  are  other  pesticidal 
substances  that  operate  via  a  mechanism 
of  action  common  with  methyl 
salicylate.  Thus.  Petitioner  recommends 
that  only  the  potential  risks  of  methyl 
salicylate  be  considered  in  this  request 
for  an  exemption  from  the  requirement 
of  a  tolerance. 

F.Sa^ 

1.  U.S.  population.  Methyl  salicylate 
is  the  major  component  of  a  natiirally 
occurring  fragrant  oil.  The  Flavor  and 
Extract  Manu&ctiirer's  Association 
(FEMA)  has  listed  methyl  salicylate  on 
its  GRAS  list  for  use  as  a  flavoring 
ingredient  in  foods  and  beverages.  An 
FDA  Advisory  Review  Panel  has 
concluded  that  methyl  salicylate  is  safe 
for  use  up  to  a  concentration  of  0.4 
percent  in  the  form  of  a  rinse  or 
mouthwash.  The  compound  is 
extensively  used  in  foods,  beverages, 
pharmaceuticals,  lotions  and  perfumes 
and  has  wide  distribution  in  commerce 
v^th  no  reports  of  adverse  outcomes 
associated  with  intended  uses.  The 
toxicity  of  the  active  ingredient  (i.e., 
methyl  salicylate)  has  been  adequately 
and  reliably  characterized;  it  is 
summarized  in  this  submission. 

Based  on  this  information,  the 
Petitioner  recommends  that  EPA 
conclude  that  there  is  reasonable 
certainty  of  no  harm  from  aggregate 
exposures  to  pesticidal  uses  of  methyl 
salicylate  over  a  lifetime,  and  that  no 
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significant  human  health  risks  will 
result  from  such  exposures. 
Accordingly.  Petitioner  recommends 
that  EPA  determine  that  exempting 
methyl  salicylate  irom  the  requirement 
of  a  tolerance  is  safe. 

2.  Infants  and  children.  Petitioner 
believes  that  EPA  has  sufficient  data  to 
address  the  issue  of  the  potential 
additional  sensitivity  of  infants  and 
children  to  pesticidal  methyl  salicylate 
residues.  Petitioner  points  to  the  long 
history  of  use  of  this  substance  as  a 
flavoring  in  foods,  its  GRAS  status,  and 
the  data  submitted  to  the  Agency  in 
support  of  this  petition.  Reproductive 
and  developmental  effects  have  been 
found  in  toxicology  studies  for  methyl 
salicylate;  however,  these  adverse 
effects  occurred  at  exposure  levels  that 
were  also  maternally  toxic  or  at 
exposure  levels  higher  than  those 
producing  other  adverse  effects 
following  chronic  exposure.  Petitioner 
believes  that  infants  and  children  are 
not  differentially  sensitive  to  methyl 
salicylate  either  by  virtue  of  increased 
toxicological  susceptibility  or  increased 
potential  exposures.  Therefore, 
Petitioner  requests  that  EPA  conclude 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  frt>m  aggregate  exposures  to 
pesticidal  chemical  residues  of  methyl 
salicylate. 

3.  Endocrine  effects.  Methyl  salicylate 
has  been  studied  in  several  tests  of 
reproductive  and  developmental  effects, 
including  multigenerational  studies.  In 
addition,  the  pathology  of  endocrine- 
sensitive  tissues  and  organs  has  been 
evaluated  following  repeated  (i.e., 
subchronic)  and  long-term  (i.e.,  chronic) 
exposures.  These  studies  are  sufficient 
to  detect  endocrine  effects.  No  such 
effects  were  reported  in  any  of  these 
studies.  Therefore,  Petitioner  concludes 
that  pesticidal  uses  of  methyl  salicylate 
are  unlikely  to  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 

a  naturally  occurring  estrogen  or  other 
endocrine  effects. 

G.  Analytical  Method 

Petitioner  proposes  that  EPA  establish 
this  exemption  from  the  requirement  of 
a  tolerance  without  any  numerical 
limitation:  therefore,  analytical  methods 
for  residues  of  methyl  salicylate  would 
not  be  required  for  enforcement 
purposes.  Petitioner  is  confident  that,  if 
present  at  all,  residues  of  methyl 
salicylate  that  may  be  found  in  foods  in 
contact  with  treated  packaging  materials 
will  be  minimal  and  considerably  below 
the  levels  expected  in  existing  GRAS 
uses  of  the  active  ingredient  as  a  direct 
food  flavoring  ingredient.  The  Petitioner 
believes  that  an  analytical  method  for 


the  detection  and  measurement  of 
methyl  salicylate  residues  is  not 
necessary  to  protect  the  public  health  or 
the  environment.  The  natural 
occurrence  of  methyl  salicylate  in  the 
environment  (as  oil  of  wintergreen),  and 
its  widespread  use  as  a  flavoring  agent 
in  the  food  supply  preclude  the  need  to 
quantify  pesticidal  methyl  salicylate 
residues.  Therefore,  Petitioner  has 
requested  that  EPA  waive  the 
requirement  for  an  analytical  method. 

H.  Existing  Tolerances  or  Tolerance 
Exemptions 

There  are  no  known  existing 
tolerances  or  tolerance  exemptions  for 
methyl  salicylate;  however,  oil  of 
wintergreen  is  exempt  from  the 
requirement  of  a  tolerance  when  used  in 
accordance  with  good  agricultural 
practice  as  an  inert  (or  occasionally 
active)  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  (40 
CFR  180.1001(c)). 

/.  Codex  Maximum  Residue  Level 

No  known  maximum  residue  limits 
(MRLs)  have  been  established  for 
methyl  salicylate  by  the  Codex 
Alimentarius  Commission.     (Sheryl 
Reilly) 

iFR  Doc.  97-15369  Filed  6-12-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-181047;  FRL-6719-1] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDON:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  three  States  listed  below.  There 
were  eight  crisis  exemptions  initiated  by 
various  States.  These  exemptions, 
issued  during  the  months  of  January, 
February,  and  March  1997,  are  subject 
to  application  and  timing  restrictions 
and  reporting  requirements  designed  to 
protect  the  envirorunent  to  the 
maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  IBI,  2800  Jefferson  Davis 
Highway.  Arlington,  VA  (703-308- 
8417);  e-mail: 

group.ermus@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Department  of  Agricultiu^ 
withdrew  their  specific  exemption 
request  for  the  use  of  chlorfenapyr  on 
lettuce  to  control  the  beet  armyworm  on 
December  27,  1996.  (Pat  Cimino) 

2.  California  Department  of  Pesticide 
Regulation  for  the  use  of  propamocarb 
hydrochloride  on  potatoes  to  control 
late  blight;  February  11,  1997,  to 
February  10, 1998.  (Libby  Pemberton) 

3.  Texas  Department  of  Agriculture 
for  the  use  of  propamocarb 
hydrochloride  on  potatoes  to  control 
late  blight;  February  11,  1997,  to 
February  10,  1998.  (Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  on  March  28,  1997,  for 
the  use  of  norflurazon  on  bermudagrass 
hay  meadows  to  control  weeds.  The 
need  for  this  program  is  expected  to  last 
until  September  15, 1997.  (Libby 
Pemberton) 

2.  California  Department  of  Pesticide 
Regulation  on  February  5,  1997,  for  the 
use  of  imidacloprid  on  cucurbits  to 
control  the  whiteQy.  The  need  for  this 
program  is  expected  to  last  until 
February  5, 1998.  (Andrea  Beard) 

3.  California  Department  of  Pesticide 
Regulation  on  February  3,  1997,  for  the 
use  of  propiconazole  on  almonds  to 
control  anthracnose.  The  need  for  this 
program  is  expected  to  last  until  June  1, 
1997.  (Olga  Odiott) 

4.  Idaho  Department  of  Agricultiu^  on 
March  3, 1997,  for  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed.  The  need 
for  this  program  is  expected  to  last  until 
December  31,  1997.  (Steve  Schaible) 

5.  Louisiana  Department  of 
Agriculture  and  Forestry  on  March  7, 
1997,  for  the  use  of  norflurazon  on 
bermudagrass  to  control  grassy  weeds. 
The  need  for  this  program  is  expected 
to  last  until  September  15,  1997.  (Libby 
Pemberton) 

6.  Oregon  Department  of  Agriculture 
on  March  3,  1997,  for  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed.  This 
program  is  expected  to  last  until 
December  31,  1997.  (Steve  Schaible) 

7.  Texas  Department  of  Agriculture  on 
January  27, 1997,  for  the  use  of 
imidacloprid  on  cucurbits  to  control  the 
whitefly.  This  program  is  expected  to 
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last  until  January  27, 1998.  (Andrea 
Beard) 

8.  Washington  Department  of 
Agricultvire  on  March  3. 1997,  for  the 
use  of  pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed.  This 
program  is  expected  to  last  until 
November  1,  1997.  (Steve  Schaible) 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  June  3, 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc  97-15372  Filed  6-12-97;  8:45  am] 
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CATIONS 


^-  Management 


June  10,  1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  OfBce 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  foiling  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission,  (202)  418-0214. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0580. 

Expiration  Date:  06/30/2000. 

Title:  Section  76.504,  Limits  on 
Carriage  of  Vertically  Integrated 
Programming. 

Form  No.;  N/ A. 

Estimated  Annual  Burden:  22,500 
total  annual  hours;  15  hours  per 
respondent;  1,500  respondents. 

Description:  Section  76.504  requires 
cable  operators  to  maintain  records 
regarding  the  nature  and  extent  of  their 
attributable  interests  in  all  video 
programming  services  as  well  as 
information  regarding  their  carriage  of 
such  vertically  integrated  video 


programming  services  on  cable  systems 
in  which  they  also  have  an  attributable 
interest.  These  records  must  be 
maintained  in  operator's  public  files  for 
a  period  of  3  years. 

OKfB  Control  No.:  3060-0728. 

Expiration  Date:  05/31/2000. 

Title:  Supplemental  Information 
Requesting  Taxpayer  Identifying 
Number  for  Debt  Collection. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  177,985 
total  annual  hours;  .017  hours  per 
respondent;  10,469,716  respondents. 

Description:  I*ublic  Law  104-134, 
Chapter  10,  Section  31001,  requires 
federal  agencies  to  collect  the  taxpayer 
identifying  number  from  any  individual 
or  firm  doing  business  with  it.  In  the 
case  of  an  individual,  that  number  is  the 
person's  social  securify  number.  In  the 
case  of  a  business,  it  is  the  employer 
identification  number  as  assigned  by  the 
Internal  Revenue  Service.  The 
information  will  be  used  by  the  FCC  and 
the  U.S.  Department  of  Treasury  for 
purposes  of  collecting  and  reporting  on 
any  delinquent  amounts  arising  out  of 
such  person's  relationship  with  the 
Government.  The  respondents  are 
anyone  doing  business  with  the  FCC. 

OMB  Control  No.:  3060-0552. 

Expiration  Date:  05/31/2000. 

Title:  Sections  76.1003  and  76.1004, 
Adjudicatory  Proceedings. 

Form  No.;  N/A. 

Estimated  Annual  Burden:  252  total 
annual  hours;  1-20  hours  per 
respondent;  24  respondents  (12 
complainants  and  12  defendants). 

Description:  This  information  is  used 
by  Commission  staff  to  resolve  disputes 
alleging  unfair  methods  of  competition 
and  deceptive  practices  where  the 
purpose  or  effect  of  which  is  to  hinder 
significantly  or  to  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers.  Section  301(j)  of  the  1996 
Act  amends  the  restrictions  in  Section 
628  to  include  common  carriers  and 
their  affiliates  that  provide  video 
programming. 

OMB  Control  No.:  3060-0551. 

Expiration  Date:  05/31/2000. 

Title:  Section  76.1002,  Specific  Unfair 
Practices  Prohibited. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  676  total 
annual  hours;  1-25  hours  per 
respondent;  52  respondents  (26 
petitions  and  26  oppositions). 

Description:  This  information  is  used 
by  Commission  stafi  to  determine  on  a 
case-by-case  basis  whether  particular 
exclusive  contracts  for  cable  television 


programming  comply  with  the  statutory 
public  interest  standard  of  Section  19  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
and  Section  628  of  the  Communications 
Act  of  1934,  as  amended.  Section  301(j) 
of  the  1996  Act  amends  the  restrictions 
in  Section  628  to  include  common 
carriers  and  their  affiliates  that  provide 
video  programming. 

OMB  Control  No.:  3060-0104. 

Expiration  Date;  05/31/2000. 

Title:  Temporary  Permit  to  Operate  a 
Part  90  Radio  Station. 

Form  No.:  FCC  Form  572. 

Estimated  Annual  Burden:  200  total 
annual  hours;  6  minutes  per  respondant; 
2,000  respondents. 

Description:  Applicants  eligible  to 
hold  a  radio  station  authorization  in  the 
Private  Land  Mobile  Radio  Services  may 
use  this  form  to  acquire  a  temporary 
permit  to  operate  their  radio  station 
during  processing  of  an  application  for 
license  grant. 

OMB  Control  No.:  3060-0765. 

Expiration  Date:  05/31/2000. 

Title:  Revision  of  Part  22  and  Part  90 
of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  Paging  Systems 
(Further  Notice  of  Proposed 
Rulemaking). 

Form  No.:  N/A. 

Estimated  Annual  Burden:  56,250 
total  annual  hours;  3  hours  per 
respondent;  50,000  respondents. 

Description:  This  proceeding  will 
further  establish  a  regulatory  scheme  for 
the  common  carrier  paging  (CCP)  and 
private  carriw  paging  (PCP)  services 
which  will  promote  efficient  licensing 
and  competition  in  the  commercial 
mobile  radio  marketplace. 

OMB  Control  No.:  3060-0776. 

Expiration  Date:  11/30/1997. 

Title:  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers.  Fourth 
Report  and  Order. 

Form  No.;  N/A. 

Estimated  Annual  Burden:  4,331  total 
annual  hours;  61  hours  per  respondent; 
71  respondents. 

Description:  Local  exchange  carriers 
(LECs)  are  required  to  make  tariff  filings 
to  reflect  changes  in  the  price  cap  index 
(PCI)  formula  governing  their  access  rate 
levels.  This  is  necessary  to  ensure  that 
interstate  access  rates  that  will  take 
effect  on  July  1, 1997  are  just  and 
reasonable  as  required  by  Section  201  of 
the  Communications  Act  of  1934,  as 
amended.  Also,  the  revisions  wiU 
further  pro-competitive,  deregulatory 
policy  established  by  Congress  in  the 
Telecommunications  Act  of  1996.  The 
respondents  that  will  submit  data  have 
all  participated  in  this  proceeding,  and 
they  keep  the  records  necessary  to 
comply  with  the  data  collection. 
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Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  97-15517  Filed  6-12-97;  8:45  am] 

BILUNQ  CODE  8712-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011435-003 

Title:  APL/TMM  Space  Charter 
Agreement 

Parties: 
Ainerican  President  Lines,  Ltd. 
Transportacion  Maritima  Mexicana, 
S.A.  de  C.V. 

Synopsis:  The  proposed  amendment 
would  add  a  new  subtrade  between 
ports  in  California,  and  inland  United 
States  points  via  such  ports,  and  ports 
and  points  in  Mexico,  Central 
America,  and  South  America  to  the 
geographic  scope  of  the  Agreement.  It 
would  also  permit  the  parties  to 
allocate  among  themselves,  or 
exclusively  to  one  of  them,  any  trade 
or  subtrade  of  the  trade  or  any  space 
chartered  under  the  Agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-011579 

Title:  Inland  Shipping  Service 
Association 

Parties: 
A.P.  MoUer-Maersk  Line 
Crowley  American  Transport,  Inc. 
King  Ocean  Service 
Seaboard  Marine  Ltd. 
Sea-Land  Service,  Inc. 
Dole  Ocean  Liner  Express 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  discuss 
and  agree  upon  rates,  charges  and 
practices  relating  to  the  inland 
portion  of  the  carriage  of  cargo  in 
intermodal  equipment  in  the  United 
States  that  is  arriving  from  or  destined 
to  Central  America,  South  America 
and  the  Caribbean  Sea. 

Agreement  No.:  203-011580 

Title:The  "8900"  Lines/Italia 
Discussion  Agreement 


Parties: 

The  "8900"  Lines  (FMC  Agreement 
No. 202-008900) 

Italia  di  Navigazione  S.p.A. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  discuss 
and  agree  upon  tariffs,  rates,  service 
items,  rules,  and  service  contracts  in 
the  trade  between  United  States  ports, 
and  inland  points  via  such  ports,  and 
ports  and  points  in  Bahrain,  Iran,  Iraq, 
Kuwait,  Oman,  Qatar,  Saudi  Arabia, 
the  United  Arab  Emirates,  Jordan, 
Yemen,  Paidstan,  Bangladesh,  Sri 
Lanka,  and  India.  Adherence  to  any 
agreement  reached  would  be 
voluntary. 

Dated:  June  10,  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  97-15613  Filed  6-12-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOtNQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
June  18,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1998  Federal  Reserve 
Bank  budget  objectives. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  11.1997. 
lennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-15687  Filed  6-11-97;  10:02  am) 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday,  June  18, 1997, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  System 
compensation  policy  matters. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  11,  1997. 
Jennifier  ].  Johiuoii, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-15688  Filed  6-11-97;  10:02  am) 
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FEDERAL  TRADE  CC  mm    SION 

Notice  of  60-Day  Extension  in  Coment 
Period  on  Its  Rule  Governing  Informal 
Dispute  Settlement  Mechanisms  ("Rule 
703") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  ("the  Commission"  or 
"FTC")  has  extended  the  date  by  which 
comments  must  be  submitted 
concerning  the  review  of  its  Rule 
governing  Informal  Dispute  Settlement 
Mechanisms,  16  CFR  part  703  ("Rule 
703").  This  notice  informs  prospective 
participants  of  the  change  and  sets  a 
new  date  of  August  1, 1997,  for  the  end 
of  the  comment  period. 

On  April  2, 1997,  the  Commission 
published  a  request  for  comments  on  its 
review  of  Rule  703,  which  specifies  the 
minimum  standards  which  must  be  met 
by  any  informal  dispute  settlement 
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mechanism  that  is  incorporated  into  the 
written  warranty  of  a  consumer  product 
and  which  the  consumer  must  use  prior 
to  pursuing  any  legal  remedies  in  court. 
By  letters  dated  May  23, 1997,  the 
American  Automobile  Manufacturers 
Association  ("AAMA")  and  the  National 
Association  of  Attorneys  General 
("NAAG")  both  requested  an  extension 
of  time  in  order  to  compile  cgst  and 
other  data  relating  to  the  Rule's  impact. 
In  order  to  provide  sufficient  time  for 
these  and  other  interested  parties  to 
compile  factual  material  in  response  to 
the  request  for  comments,  the 
Commission  has  extended  until  August 
1, 1997,  the  date  by  which  comments 
mixst  be  received. 

DATES:  Written  comments  will  be 
received  until  the  close  of  business  on 
August  1, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20580.  Comments  should  be 
identified  as  "Rule  703 — Conunent." 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  I.  Danielson  (202)  326-3115, 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 

SUPPLEMENTARY  INFORMATION:  On  April 
2,  1997,  the  Commission  requested 
comments  about  the  overall  costs  and 
benefits  of  its  Rule  Governing  Informal 
Dispute  Settlement  Procedures,  16  CFR 
Part  703  ("Rule  703")  and  the  overall 
regulatory  and  economic  impact  of  the 


Rule  as  part  of  its  sys^matic  review  of 
all  ciurent  Commission  regulations  and 
guides.  The  request  was  made  as  part  of 
the  Commission's  determination,  as  part 
of  its  oversight  responsibilities,  to 
review  rules  and  guides  periodically. 
Pursuant  to  these  reviews,  the 
Commission  seeks  information  about 
the  costs  and  benefits  of  the  rules  and 
guides  under  review,  as  well  as  their 
regulatory  and  economic  impact.  The 
information  obtained  will  eissist  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission.  The  comment  period  closes 
June  2,  1997. 

The  AAMA  and  NAAG  have  stated 
that  they  require  additional  time  to 
complete  compilation  of  the  requested 
information  and  have  requested  that  the 
comment  period  be  extended  in  order  to 
permit  them  to  complete  their  data 
collection  and  response.  Although  the 
Commission  is  mindful  of  the  need  to 
deal  with  this  matter  expeditiously,  the 
Commission  is  also  aware  that  the 
issues  raised  are  complex  and  believes 
that  the  enhancement  of  the  record  that 
will  be  achieved  by  extending  the 
comment  period  outweighs  any  harm 
that  might  be  caused  by  the  delay. 

Accordingly,  the  Commission  nas 
decided  to  extend  the  comment  period 
to  August  1, 1997.  This  extension  will 
provide  sufficient  time  for  commenters 
to  complete  their  data  collection. 

List  of  Subiects  in  16  CFR  Part  703 

Warranties,  trade  practices. 
Authority:  15  U.S.C  41-58. 


By  directioa  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(FR  I3oc.  97-15525  Filed  6-12-97;  8:45  am) 
MLLMQ  C00€  STSO-OI-M 

FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  or  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the  ■* 

premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  an  action  with  respect  to 
these  proposed  acquisitions  dimng  the 
applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  05/12/97  AND  05/23/97 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Saad  J.  Nadhir,  Boston  Chicken,  Inc.,  Boston  Chicken,  Inc 

The  Garfield  Weston  Charitable  Foundation,  Robert  Morgan,  Morgan  Mfg.  Co.,  Inc.  and  Morgan  Specialties,  Inc  

IMC  GkJbal.  Inc.,  Dan  C.  Hutson,  Hutson  Company,  Inc — 

Peer  Pedersen,  Boston  Chicken,  Inc.,  Boston  Chicken,  Inc 

Lyonnaise  des  Eaux,  Compagnie  de  Suez,  Compagnie  de  Suez  

E.  Bronson  Ingram  O-TIP  Mental  Trust,  Intelligent  Electronics,  Inc.,  RND,  Inc.;  Intelligent  Distribution  Services,  Inc  .. 

Enterpnse  Partners  III,  LP.,  Benjamin  and  Mary  Frances  Doskocil,  Doskocil  Manufacturing  Company,  Inc.,  Spec- 
trum Polymers  

Claneil  Enterprises,  Inc.,  William  K.  Najjar  DDS  Trust,  Ranir/DCP  Corporation  „; 

Viag  AG,  Th.  Goldschmidt  AG,  Th.  Gokjschmidt  AG 

Estate  of  Moms  Belkin,  BC  Sugar  Refinery,  Limited,  BC  Sugar  Refinery,  Limited  — 

Green  Equity  Investors  II,  L.P.,  Leslie's  Poolmart,  Leslie's  Podmart  _ 

Occidental  Petroleum  Coiporation,  Leslie's  Poolmart,  Leslie's  Poolmart  

CKE  Restaurants,  Inc.,  Imasco  Limited,  Hardee's  Food  Systems,  Inc : — 

Triax  Midwest  Assoaates,  L.P.,  Triax  Associates  I,  L.P.,  Triax  Associates  I,  LP "... 

Cameco  Corporation,  Compagnie  Generate  des  Matieres  Nucteaires  (French  SA),  Converse  County  Mining  Verv 
ture V 

Illinois  Tool  Wortts,  Inc.,  Berwind  Group  Partners.  The  Meyercord  Company  

BankBoston  Corporation.  Edward  W.  Nettles,  Mid-West  Wholesale  Hardware  Co 

Glazer's  Wholesale  Daig  Company,  Inc.,  Amencan  Spirit  Beverage  Company,  American  Spirit  Beverage  Company 

William  E.  Sagan,  United  HealthCare  Corporation,  United  HealthCare  Administrators,  Inc  

IMC  Global  Inc.,  Dan  C.  Hutson  II,  Hutson  Ag  Services,  Inc 

Trustees  of  the  University  of  Pennsylvania,  Phoenixville  Health  Care  Corporatwn,  Ptnjenix  Hospitai - 

Sun  Healthcare  Group,  Inc.,  Retirement  Care  Associates,  Inc.,  Retirement  Care  Associates,  Inc  ; 

Smithfield  Foods,  Inc.,  Curiy's  Foods,  Inc.,  Curly's  Foods,  Inc 

Rental  Service  Corporation,  Thomas  H.  Foster,  Bmte  Equipment,  Inc.  (dta  Foxx  Hy-fleach.  Inc.)  


PMUHo. 


97-1979 
97-1983 
97-2045 
97-2046 
97-2050 
97-2080 

97-2065 
97-1975 
97-1996 
97-2010 
97-2013 
97-2014 
97-2025 
97-2027 

97-2031 
97-2035 
97-2036 
97-2039 
97-2043 
97-2044 
97-1938 
97-1989 
97-1992 
97-2033 


Date  termi- 
nated 


05/12/97 
05^14/97 
05/14/97 
05/14/97 
05/14/97 
05/14/97 

05/14/97 
05/15/97 
05/1 5«7 
05/1 5«7 
05/15/97 
05/1 5«7 
05/15/97 
05/15/97 

05/15/97 
05/15/97 
05/1 5«7 
05/15/97 
05/15/97 
05/1 5«7 
06/16/97 
05/16/97 
05/1 6«7 
05/16/97 
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Transactions  Granted  Early  Termination  Between:  05/12/97  and  05/23/97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Allianz  Aktiengesellschaft  Holding,  Crop  Growers  Corporation,  Crop  Growers  Corporation 

Amtek,  Inc..  Technitrol,  Inc.,  John  Chatillon  &  Sons,  Inc 

Jacor  Communications,  Inc..  Secret  Communications  Limited  Partnership,  Secret  Communications  Limited  Partner- 
ship   

The  Fuji  Bank,  Limited,  K-lll  Communications.  The  Katharine  Gibbs  Schools,  Inc 

K-lll  Communications  Corporation,  Alt>erto  Lopez,  Park  Avenue  Publishing,  Inc.  &  Go  Lo  Entertainment,  inc  ..- 

KKR  1996  Fund  L.P.,  Randall's  Food  Markets.  Inc.,  Randall's  Food  Markets,  Inc 

CHS  Electronics,  Inc.,  Enrique  Dillon,  Dinorall  Corporation "" 

Castle  Harlan  Partners  III,  L.P.,  RAC  Holdings  Corp.,  Charles  Brown's,  Inc  """"""!"""""!!"!!!!!""!"!" 

Robert  Bosch  Industnetreuhand  KG,  Texas  Instmments  Incorporated,  Texas  Instrumer^  Incorporated  (Semi- 
conductor Divisjon  

Amerada  Hess  Corporation,  John  R.  Jaeb.  Pk*  Kwik  HoWings  Incorporated  !!!!.!."!!!!!!!!!!!!!!!!!!!!!". 

Watsco,  Inc.,  Weathertrd  Supply  Company,  Weathertrol  Supply  Company  !..!!!!!."!!!!!!!!!! 

Dean  Foods  Company,  Campbell  Soup  Company,  Campbell  Soup  Company „,, 

Theodore  Baum,  Booth  American  Compare,  Booth  Communications  Carolinas  Assets,  Inc 

Stewart  A.  and  Lynda  Rae  Resnk*  (Husband  &  Wife),  James  F.  and  Martha  Jean  Swindle  (Husband  and  wifeji 
National  Florist  Directory,  Inc.  (d/h/a  Redbook  Florist)  [ 

TPG  Partners  II.  LP,  Betden  &  Blake  Corporation,  BekJen  &  Blake  Corporation  !.!!!!!!!!!!!!!!!!!! 

Triax  Midwest  Associates,  LP.,  Cable  TV  Fund  14-A,  Ltd.,  Cable  TV  Fund  14-A,  Ltd !...!..!."!!!!!!!!!!!!!!."!!!!!!! 

United  News  &  Media  pte,  Hollinger,  Inc.,  PR  News  Servkie  _ "Z^'""""'^""'"^". 

Asbestos  Settlement  Trust,  Jasper  Corp.,  Jim  Walter  Corporatkm  !!™!!."!!!!."!!!!."!!!." 

United  News  Media  pte.  Tribune  Company,  PR  News  Sen/k:e  Z!!™!!!™.".""!!!. 

Mr.  O.  Gene  Btcknell,  PepsiCo,  Inc.,  Pizza  Hut,  Inc „ !...""."""™"""""!""""!!!! 

McCown  DeLeeuw  &  Co.,  II,  L.P.,  Grizzard  Advertising  Incorporated,  Grizzard  Advertising  Incorporated  ..~ 

Bridge  Street  Fund  1994,  LP.,  Poto  Ralph  Lauren  Corporation,  Polo  Ralph  Lauren  Corporatkm 

GS  Capital  Partners,  LP.,  Poto  Ralph  Lauren  Corporation.  Poto  Ralph  Lauren  Corporatton 

Stone  Street  Fund  1994,  LP..  Polo  Ralph  Lauren  Corporation,  Polo  Ralph  Lauren  Corporatton  _ .-.."!!!"!!""!!! 

Ralph  Lauren.  Polo  Ralph  Lauren  Corporation,  Poto  Ralph  Lauren  Corporation "!!"!!" 

Alfred  McAlpine  pte,  Raine  pte,  Raine  pte  !.."!!!."!!"!!"!"! 

^^eiso  Investment  Associates  V,  LP.,  Cygnus  Publishing,  Inc..  Cygnus  Pubtishing.  Inc  ..!.!.!!!!!!!!!!!!!1"Z!!!IZ."!!!!Z 

Kelso  Investment  Assoaates  V,  LP.,  PTN  HoWing  Corporation,  PTN  HokJing  Corporatton  „ '"""Z 

Incentive  AB,  Vivra  Incorporated,  Vivra  Incorporated  J* 

United  Auto  Group.  Inc..  Gene  Reed,  Jr.,  Gene  Reed  Chevrolet.  Inc.;  Mtohael  Chevrolet-OWsniobiie  "!"!"! " 

ITEQ,  Inc.,  Exell,  Inc.,  Exell,  Inc '....'..'..." 

Rohm  and  Haas  Company,  WrHiam  Budinger.  Rodel.  Inc  "!."!""""!!"!!!!!"!!!!!""!!"!!!"!!"!!!!!!!!.""!!!! 

MBNA  Corporatton,  CNB  Bancshares.  Inc.,  Citizens  Nat.  Bank  of  EvansviHe  &  Citizens  f»4at.— JH  ..""""Z'""""'^^"". 

Gedalio  Gnnberg,  Sara  Lee  Corporation,  Sara  Lee  Corporation 

Newen  Co.,  Cooper  Industnes,  Inc.,  Kirsch,  Inc ; !!!!1"'"""!"!™"!!""!!."""!! 

Evergreen  Media  Corporation,  Hicks,  Muse.  Tate  &  Furst  Equity  Funnd  II.  LP.,  Chanceflor  Broadrasting  COTpar^ 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  II.  LP.,  Evergreen  Media  Corporatton,  Evergreen  Media  Corporation  

Joseph  S.  Schuchert,  Jr.,  American  Standard  Companies,  Inc.,  Amercan  Standard  Companies,  Inc  

Roper  Industries,  Inc.,  Petrotech,  Inc,  Petrotech,  Inc [, 

Extendteare,  Inc.,  Edward  A.  Martell,  Great  Trail  Care  Center,  Inc  !!.1!Z.""""!"""""!Z"""""""" 

Supenor  Services,  Inc.,  Cash  Family  Limited  Partnership.  Resource  Recovery  Transfer  &  Trarsporatton.  Inc  ...!.!"!!! 

USA  Waste  Sendees,  Inc..  E.  Thomas  Harvey,  III,  Harvey  4  Harvey,  Inc.,  Harvey  &  Harvey  of  Delmar.  Inc  

A.M.  Castle  &  Co  ,  Keystone  Tube  Company,  Keystone  Tutje  Company 

KeyCorp,  Leasetec  Corporation,  Leasetec  Corporation !.!!!!!!!!!!!!!!!!!!"!!!!!!!!!!!! 

Vesta  Insurance  Group,  Inc.,  Anthem  Insurance  Companies,  Inc..  Anttiem  Casualty  Insurance  Company-  "nieStie^ 
by  Insurance 


PMNNo. 


97-2034 
97-2041 

97-2061 
97-2070 
97-2071 
97-2072 
97-2074 
97-2075 

97-2076 
97-2079 
97-2081 
97-2082 
97-2083 

97-2086 
97-2088 
97-2090 
97-2099 
97-2100 
97-2103 
97-2106 
97-2107 
97-2109 
97-2110 
97-2111 
97-2112 
97-2113 
97-2121 
97-2122 
97-2123 
97-2128 
97-2087 
97-2105 
97-2108 
97-2130 
97-1145 
97-2001 
97-2002 
97-2058 
97-2019 
97-2062 
97-2096 
97-2115 
97-1978 
97-2040 

97-2080 


Date  termi- 
nated 


05/16/97 
05/16/97 

05/1 6«7 
05/16/97 
05/1 6«7 
05/16/97 
05/16/97 
06/16/97 

05/16/97 
05/16/97 
05/16/97 
05/1 6«7 
05/16/97 

05/1 6«7 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/16/97 
05/19/97 
05/19/97 
05/19/97 
05/19/97 
05(^/97 
05/21/97 
05/21/97 
05A21/97 
05/22/97 
05/22/97 
05/22/97 
05/22/97 
05/23/97 
05/23/97 

05/23/97 


FOR  FURTHER  INFORMATWN  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives. 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303.  Washington. 
D.C.  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  CUrk. 
Secretary. 
[FR  Doc.  97-15526  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  750] 

HIV  and  STD  Intervention  Research  for 
Young  Men  in  Prison 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  stimulate  the  development 
of  innovative  science-based  models  that 


assist  local  communities  in  the 
prevention  of  HIV/STD  infection  and 
transmission  among  young  men  in 
prison  who  are  ready  to  return  to  their 
communities. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  Human  Immunodeficiency  Virus 
(HIV)  Infection.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  die  section 
Where  to  Obtain  Additional 
Information.) 


UMI 
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Authority 

This  program  is  authorized  under 
Sections  301  and  317(k)(2),  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
247b(k)(2)  as  amended. 

Smoke<Free  Workplace 

CDC  strongly  encourages  all 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations,  and  govenmients 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutes, 
community-based  organizations, 
hospitals,  other  public  and  private 
organizations,  State  and  local  health 
departments  or  their  bona  fide  agents  or 
instrumentalities,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  racial-ethnic  or  women-owned 
businesses  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $1,200,000  is  available 
in  FY  1997  to  fund  four  awards.  It  is 
expected  that  the  average  award  will 
range  from  $275,000  to  $325,000.  The 
awards  are  expected  to  begin  on  or 
about  September  30,  1997,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Continuation  awards  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Applications 
requesting  greater  than  $325,000  will 
not  be  considered  for  funding. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 


involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatives.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  uised,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  •  •  •  except  in  presentation  to  the 
Ck>ngress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Hiunan  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I.  Section  101(e),  Pub. 
L.  No.  104-208  (September  30,  1996). 

Background:  HIV/AIDS  in  the  U.S. 
Prison  Population 

There  are  over  6  million  adults  or 
2.6%  of  the  total  aduh  U.S.  population 
under  some  form  of  correctional  custody 
on  any  given  day.  A  recent  national 
survey  of  routine  STD  testing  in 
correctional  facilities  found  positivity 
rates  for  syphilis  among  inmates  that 
range  from  0%  to  17%  and  positivity 
rates  for  gonorrhea  ranging  from  0%  to 
32.5%.  The  prevalence  of  AIDS  among 
iimiates  is  5.2  per  thousand,  or  nearly 
six  times  the  total  U.S.  adult  population 
rate  of  0.9  per  thousand.  HIV 
seroprevalence  rates  among  prison 
populations  vary  by  region,  ranging 
from  2%  to  as  high  as  26%. 
Approximately  93%  of  all  inmate  deaths 
from  AIDS  are  among  men.  Compared  to 
men  in  the  general  population,  men 
entering  prisons  typically  have 
substantially  higher  rates  of  STDs,  HIV 
infection  and  risk  behaviors  for  HTV 
infection  such  as  injecting  drug  use, 
sexual  contact  with  injecting  drug  using 
partners,  homemade  tattoos  and  other 
blood  exposures. 


In  the  United  States,  injection  drug 
users  represent  about  25%  of  all  AIDS 
cases  and  42%  of  cases  acquired 
through  heterosexual  transmission  have 
been  attributed  to  sexual  contact  with 
an  injection  drug  user.  In  1991  there 
were  over  177,750  injection  drug  users 
in  State  prisons  alone.  Nationwide, 
approximately  70%  of  inmates  have  a 
history  of  injection  drug  use.  It  is 
obvious  that  prisons  are  important 
settings  for  reaching  men  who  are  at 
increased  risk  for  HIV  infection  with 
risk  reduction  information. 

Unfortunately,  a  recent  survey  of 
prison  administrators  found  that  from 
1992  to  1994,  the  number  of  prisons  that 
provided  instructor-led  HTV  educational 
programs  for  imnates  declined.  In 
addition,  the  number  of  prison  systems 
that  made  HIV  education  available  to 
iimiates  through  videos  and  other 
audiovisual  materials  also  declined.  In 
spite  of  the  tremendous  increase  in  the 
numbers  of  young  men  who  are 
incarcerated,  very  few  prevention 
programs  have  been  specifically 
designed  and  evaluated  for  young  men 
in  prison. 

Prison  populations  provide  a  means 
of  accessing  large  numbers  of  young 
men  who  have  engaged  in  high  risk 
behaviors  and  are  likely  to  do  so  again 
upon  their  release  from  prison.  Without 
support  and  assistance  in  making  the 
transition  from  prison  life  to  a  stable  life 
back  in  their  communities,  it  is  probable 
that  imnates  may  relapse  to  drug  use 
and  risky  sexual  behaviors.  Young  male 
inmates  may  be  more  readily 
encouraged  to  alter  their  risky  behaviors 
compared  to  older  inmates  who  are 
more  likely  to  have  longer  histories  of 
risky  behavior  and  because  of  longer 
sentences,  will  have  less  opportunity  to 
practice  risk  reduction  beha\iors. 
According  to  national  figures  most 
inmates  remain  incarcerated  for  an 
average  of  18  months.  An  intervention 
that  begins  to  address  HIV  and  STD 
prevention  inunediately  prior  to  young 
men's  release  from  prison  and  that 
continues  to  provide  ongoing 
intervention  and  support  for  behavior 
change  following  release  is  a  much 
needed  model.  Therefore,  it  is  vital  that 
an  HTV  and  STD  prevention 
intervention  for  this  population  be 
designed,  tested  and  evaluated  in  order 
to  assist  communities  in  addressing  the 
unmet  risk-reduction  needs  of  this 
population. 

Purpose 

The  objective  of  this  announcement  is 
to  advance  the  field  of  HTV-prevention 
science  so  that  local  communities  will 
have  available  to  them  a  range  of 
scientifically  sound  intervention 
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strategies  to  use  in  their  prevention 
programs  for  young  men  (ages  18  to  25) 
in  prisons.  To  reach  this  goal  it  is 
essential  that  programs  work  with 
communities  to  accomplish  this 
research  so  that  interventions  will  be 
feasible  and  acceptable  to  the 
community.  A  critical  goal  of  this 
research  is  to  connect  local  researchers 
with  community  and  prison-based 
prevention  programs  in  order  to  build 
the  capacity  of  local  communities  to 
sustain  intervention  work  after  the 
research  is  completed. 

Behavioral  intervention  research  of 
this  type  often  involves  three  distinct 
phases.  The  first  phase  involves  the 
collection  of  qualitative  and  quantitative 
data  that  leads  to  a  better  understanding 
of  the  study  popylaUon,  its  risk-related 
practices,  as  well  as  beuriers  and 
facilitators  to  the  adoption  and 
maintenance  of  reduced  behavioral  risk 
practices.  In  the  second  phase,  this 
information  is  used  to  develop  an 
intervention  strategy,  which  is  then 
piloted  on  a  small  scale  to  determine  the 
feasibility  and  acceptability  of  the 
intervention.  In  the  third  phase,  a 
refined  intervention  model  is  tested  to 
evaluate  its  ability  to  influence  risk- 
related  practices  and  attitudes.  This 
announcement  is  designed  to  support 
local  research  efforts  in  each  of  these 
three  phases. 

Facilitating  participation  in  the 
development  of  a  conunon  cross-site 
research  protocol  is  an  essential 
objective  of  this  announcement.  The 
collection  of  comparable  data  across 
sites  provides  a  number  of  significant 
advantages  with  regard  to  advancing  the 
field  of  intervention  research.  First,  the 
prevalence  of  risk-related  practices  and 
t>eliefs  can  be  systematically  evaluated 
across  difiierent  populations  and  regions 
of  the  country.  Second,  collection  of 
comparable  process  and  outcome 
evaluation  data  allows  the  relative 
effectiveness  of  different  intervention 
strategies  to  be  assessed.  Third,  the 
inability  of  a  single-site  project  to 
recruit  sufficient  participants  to  reliably 
measiue  biological  outcome  measures 
such  as  STD  and  HIV  incidence  can  be 
overcome  with  a  multi-site  effort. 

Program  Requirements 

To  achieve  the  purpose  of  this  project, 
the  recipient  will  be  responsible  for  the 
activities  imder  A.  (Recipient 
Activities).  The  CDC  will  provide 
assistance  with  the  activities  listed 
under  B.  (CDC  Activities). 

A.  Recipient  Activities 

To  achieve  the  objectives  of  this 
announcement,  it  is  recommended  that 
each  cooperative  agreement  recipient 


form  a  multi-disciplinary  research  team, 
led  by  behavioral  and  social  scientists 
skilled  in  conducting  intervention 
research.  This  team  will  guide  the 
implementation  of  research  and 
intervention  protocols  that  will  be 
developed  collaboratively  by  the 
cooperative  agreement  recipients.  To 
ensure  the  feasibility  and  acceptability 
of  the  intervention  strategy  in  the  local 
community,  the  research  team  should 
develop  formal  mechanisms  to  solicit 
on-going  input  from  relevant 
stakeholders  such  as  inmate 
representatives,  corrections  staff,  staff 
from  participating  community  based 
organizations,  and  data  analysts. 

The  multi-disciplinary  research  team 
will: 

1.  Collaborate  with  other  cooperative 
agreement  recipients  in  developing  a 
common  research  protocol. 

2.  Following  the  common  study 
protocol,  conduct  formative  research  to 
describe  the  risk  behaviors  of  the  study 
population  as  well  as  psychosocial  and 
other  factors  that  influence  their  HTV 
and  STD  risk  behavior. 

3.  Following  the  common  study 
protocol,  pilot  test  and  rigorously 
evaluate  the  impact  of  the  intervention 
developed  earlier  in  the  project. 

4.  Collaborate  with  other  cooperative 
agreement  recipients  in  data  analysis 
and  dissemination  of  research  findings 
so  that  they  are  accessible  and  usable  to 
local  communities  and  other 
researchers. 

Given  the  collaborative  nature  of  this 
effort,  it  is  anticipated  that  key  staff 
from  each  cooperative  agreement 
recipient's  agency  will  attend  four 
meetings  of  all  the  cooperative 
agreement  recipients  each  year  and 
participate  in  regular  telephone 
conference  calls  throughout  the 
duration  of  the  project. 

B.  CDC  Activities 

CDC  staff  will  collaborate  with 
cooperative  agreement  recipients, 
providing  guidance  and  coordination 
throughout  the  duration  of  the  project. 
Activities  that  will  be  conducted  by  the 
CDC  include: 

1.  Participate  in  developing  research 
protocols  including  data  collection 
procedures  and  instruments; 

2.  Assist  in  the  scientific  and 
operational  conduct  of  the  research 
project  to  ensure  that  HIV  prevention 
science  and  community  needs  are  met; 

3.  Coordinate  cross-site  data 
aggregation  and  analyses  to  ensure  that 
HIV  prevention  science  and  community 
needs  are  met. 

4.  Participate  in  the  preparation  of 
study  results  for  publication. 


It  is  anticipated  that  within  the  first 
3  months  of  the  cooperative  agreement, 
all  recipients  will  complete  the  common 
research  protocol  and  in  the  next  3 
months  pilot  test  its  components. 
Around  the  18th  month  of  the  project, 
recipients  will  agree  on  the  essential 
components  of  the  common 
intervention  protocol  for  pilot  testing. 
Following  the  pilot  testing,  the 
feasibility  of  implementing  a  rigorous 
research  evaluation  of  the  intervention 
will  be  assessed.  Intervention  studies 
that  are  scientifically  rigorous, 
acceptable  to  the  study  population,  and 
likely  to  lead  to  reductions  in  HIV  and 
STD  risk  will  move  ahead  to  the 
intervention  trial  phase. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of 
semiannual  progress  reports  are 
required.  Time  lines  for  the  quarterly 
reports  will  be  established  at  the  time  of 
award.  Final  financial  status  and 
performance  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  to  be 
submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC. 

Application  Content 

Applications  must  be  developed  in 
accordance  with  PHS  Form  398  (OMB 
Number  0925-0001),  information 
contained  in  the  program 
aimouncement  and  the  instructions 
provided  below.  Applicants  are  required 
to  submit  an  original  and  two  copies  of 
the  application.  All  page  limits 
specified  in  the  PHS  398  application  kit 
must  be  adhered  to  with  the  exception 
that  sections  a-d  of  the  Research  Plan 
must  not  exceed  15  pages  in  length. 
Material  in  appendices  should  be  one- 
sided only. 

The  following  information  should  be 
addressed  within  the  Research  Plan 
section  of  the  application  narrative: 

1 .  Population  and  Facility 

a.  Demonstrate  familiarity  with  HTV/ 
STD  issues  faced  by  young  men  making 
the  transition  back  to  thefr  communities 
and  identify  the  factors  associated  with 
the  transmission  of  HTV/STD  within  the 
proposed  study  population; 

b.  E)escribe  the  prison  facility  and  the 
characteristics  of  the  participants  who 
will  be  recruited,  including  the  total 
number  of  incarcerated  young  men  aged 
18-25.  Describe  with  regard  to  men  ages 
18  to  25:  overall  number  of  inmates 
released  from  prison  each  month  for  the 
past  year,  number  of  men  on  parole, 
number  of  violent  and  non-violent 
inmates,  rates  of  recidivism,  race/ 
ethniqity  data,  number  of  men  tested  for 


UMI 


Federal  Register  /  Vol.  62.  No.  114  /  Friday.  June  13.  1997  /  Notices 


32343 


HIV,  the  percentage  of  young  men  who 
are  HIV  positive,  the  percentage  of  new 
inmates  who  test  positive  for  an  STD 
and  the  percentage  that  are  diagnosed 
with  an  STD  during  the  period  of 
incarceration; 

c.  Describe  the  plans  to  involve  young 
men,  correctional  staff,  and  service 
providers  in  the  development  of 
research  and  intervention  activities; 

d.  Include  procedures  for  obtaining 
informed  consent.  Institutional  Review 
Board  (IRB)  clearance,  and  maintaining 
participant  confidentiality; 

e.  Describe  ongoing  HIV/STD 
education  and  prevention  activities  with 
this  population  within  the  prison  . 
facility  and  in  the  conmiunity; 

f.  Describe  linkages  between  the 
prison  facility,  local  conununity  healA 
department  resources,  and  community 
based  organizations.  Include  a  list  with 
descriptions  of  referral  organizations 
and  their  services.  Also  enclose  letters 
of  support  from  each  organization  that 
are  specific  in  identifying  the  services 
that  they  will  provide; 

g.  Include  a  letter  of  support  from  the 
Warden  and  the  Medical  Director  of  the 
participating  correctional  facilities  that 
states  they  will  participate  in  the  project 
and  support  the  research  and 
intervention  activities. 

2.  Formative  Research  Plan 

a.  Describe  the  plan  to  conduct 
formative  research.  Discuss  what  factors 
will  be  examined  and  the  rationale  for 
studying  these  factors  based  on  the 
scientific  literature; 

b.  Provide  a  statement  of  the 
willingness  of  the  research  team  to  work 
collaboratively  with  the  other 
cooperative  agreement  recipients  in 
developing  a  common  research  protocol 
and  to  disseminate  study  findings; 

c.  Describe  plans  for  following 
participants  for  a  minimum  of  six 
months  following  their  release  from 
prison;  and, 

d.  Describe  the  methods  for  collecting 
and  analyzing  qualitative  and 
quantitative  data. 

3.  Research  and  Intervention  Capability 
of  Applicant 

a.  Describe  the  professional  training 
and  relevant  experience  of  the  research 
team; 

b.  Provide  descriptions  and  major 
findings  of  HIV-related  research  and 
behavioral  intervention  studies  that 
have  been  conducted  by  members  of  the 
research  team; 

c.  Include  a  table  of  current  and 
previous  relevant  research  projects, 
their  principal  investigators,  status, 
sources  and  levels  of  funding;  and 

d.  Include  in  the  appendix,  the 
curriculum  vitae  for  key  staff  members 


as  well  as  memoranda  of  agreement  that 
document  activities  to  be  performed  by 
any  external  experts,  consultants,  or 
collaborating  agencies  under  the 
cooperative  agreement. 

4.  Staffing,  Facilities,  and  Time  Line 

a.  Explain  the  proposed  staffing 
structure  (positions/tiUes),  the 
percentage  of  time  each  staff  member 
commits  to  this  study  and  other 
projects,  and  the  division  of  duties  and 
responsibilities  for  the  proj^t; 

b.  Identify  and  describe  the  key  roles 
of  behavioral  scientists  and  other  staff 
essential  to  the  conduct  and  the 
completion  of  the  project; 

c.  Describe  the  duties  and 
responsibilities  of  project  personnel  to 
conduct  project  oversight  and  data 
management; 

d.  Describe  the  existing  facilities, 
equipment,  computer  software,  data 
processing  capacity,  and  describe  the 
procedures  to  ensure  the  security  of 
research  data;  and, 

e.  Provide  a  time  line  for  the 
completion  of  the  proposed  research. 

5.  Budget 

Provide  a  detailed,  line-item  budget 
for  the  project  and  a  budget  narrative 
that  justifies  each  line-item. 

Evaluation  Criteria 

Applications  that  meet  the  eligibility 
requirements  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1 .  Familiarity  With  HIV/AIDS  and  STD 
Risk  Behaviors  of  Young  Men.  (20 
Points) 

a.  Extent  of  applicant's  knowledge  of 
HTV/STD  issues  faced  by  yoimg  men 
ready  for  release  to  their  communities 
and  familiarity  with  the  relevant 
research; 

b.  Thoroughness  of  the  description  of 
risk  behaviors  that  are  associated  with 
the  transmission  of  HIV/STD  in  the 
proposed  study  population; 

c.  Inclusion  of  a  description  of  the 
facility  and  the  ability  to  show  the 
availability  of  sufficient  numbers  of 
participants  to  achieve  the  study 
objectives,  including  the  total  number  of 
incarcerated  young  men  aged  18-25,. 
described  in  terms  of  the  following: 
overall  number  of  iiunates  released  each 
month  for  the  past  year,  number  of  men 
on  parole,  number  of  violent  and  non- 
violent inmates,  rates  of  recidivism, 
race/ ethnicity  data,  number  of  men 
tested  for  HTV,  the  percentage  that  are 
positive  in  the  institution  armually.  the 
percentage  of  new  inmates  who  test 
positive  for  an  STD  and  the  percentage 


that  are  diagnosed  with  an  STD  diuing 
the  period  of  incarceration; 

d.  Quality  of  the  plan  to  involve 
young  men.  correctional  staff,  and 
service  providers  in  the  development  of 
research  and  intervention  activities; 

e.  Adequacy  of  the  procedures  for 
obtaining  informed  consent.  IRB 
clearance  and  maintaining  participant 
confidentiality; 

f.  Documentation  and  coordination  of 
any  ongoing  HIV/STD  education  and 
prevention  activities  with  this 
population  within  the  prison  facility 
and  in  the  community; 

g.  Adequacy  of  the  linkages  with  local 
community  health  department 
resources,  and  community  based 
organizations.  Presence  of  list  of  referral 
organizations  and  their  services. 
Presence  of  letters  of  support  from  each 
organization  specifying  the  service  that 
they  will  provide;  and,  ^ 

h.  Inclusion  of  the  letter  of  support 
from  the  Warden  and  the  Medical 
Director  of  the  selected  correctional 
facility  stating  their  willingness  to 
participate  in  the  project  and  to  actively 
support  the  research  and  intervention 
activities. 

2.  Formative  Research  Plan  (30  Points) 

a.  Thoroughness  of  the  applicant's 
understanding  of  the  scientific  literatiu^ 
related  to  HIV/STD  risk  and  risk 
reduction  with  the  target  population; 

b.  Quality  of  the  plan  to  conduct 
formative  research  that  will  yield 
information  relevant  to  the  development 
of  HTV/STD  risk  reduction  interventions 
for  young  men  who  are  ready  for 
release; 

c.  Presence  of  a  statement  showing  the 
willingness  of  the  research  team  to  work 
collaboratively  with  the  CDC  and  the 
other  cooperative  agreement  recipients 
in  developing  a  common  research 
protocol  and  to  disseminate  study 
findings; 

d.  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation  and  the  proposed 
justification  when  representation  is 
limited  or  absent; 

e.  Adequacy  of  plans  to  test  the 
feasibility  of  following  participants  for 
six  months  following  their  release  from 
prison;  and, 

f.  Quality  of  the  methods  described 
for  collecting  and  analyzing  qualitative 
and  quantitative  data. 

3.  Research  and  /nte/ve/ifafon  Capability 
(35  Points) 

a.  Quality  of  the  professional  training 
and  relevant  research  experience  of  the 
research  team; 

b.  Relevance  and  quality  of  HIV- 
related  research  and  behavioral 
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intervt-uuuii  studies  that  have  been 
conducted  by  members  of  the  research 
team; 

c.  Inclusion  of  a  table  of  cvurent  and 
previous  relevant  research  projects, 
their  principal  investigators,  status, 
sources  and  levels  of  funding;  and, 

d.  Completeness  of  requested 
materials  in  the  appendix,  the 
curriculum  vitae  for  key  staff  members 
as  well  as  memoranda  of  agreement  that 
clearly  and  specifically  document 
activities  to  be  performed  by  any 
external  experts,  consultants,  or 
collaborating  agencies  under  the 
cooperative  agreement. 

4.  Staffing,  Facilities,  and  Time  Line  (15 
Points) 

a.  Adequacy  of  the  proposed  staffing 
structure  (positions/titles),  the 
percentage  of  time  each  staff  member 
commits  to  this  and  other  projects,  and 
the  division  of  dudes  and 
responsibilities  for  the  project; 

b.  Clarity  and  appropriateness  of  the 
key  roles  of  behavioral  scientists  and 
other  staff  essential  to  the  conduct  and 
the  completion  of  the  project; 

c.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel  to 
conduct  project  oversight  and  data 
management; 

d.  Adequacy  of  the  existing  facilities, 
equipment,  computer  software,  data 
processing  capacity,  and  the  procedures 
to  ensure  the  security  of  research  data; 
and, 

e.  Completeness  and  reasonableness 
of  time  line  for  the  proposed  research. 

5.  Budget  (Not  Scored) 

Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPCDC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  ff 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  send 


them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  ^fE.,  Room  300, 
Maiistop  E15,  Atlanta.  GA  30305,  no 
later  than  30  days  after  the  application 
deadline.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  State  process  recommendations  it 
receives  after  that  date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  the  CDC,  they  should 
forward  them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Maiistop  El 5,  Atlanta,  GA  30305.  This 
should  be  done  no  later  than  30  days 
after  the  application  deadline  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  Sjrstem  Reportiiig 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
department  agency(s)  in  the  program 
area(s)  that  may  be  impacted  by  the 
proposed  project  no  later  than  the 
receipt  date  of  the  Federal  application. 
The  appropriate  State  and/or  local 
health  agency  is  determined  by  the 
applicant.  The  following  information 
must  be  provided: 

A.  A  copy  of  the  £ace  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
shoidd  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  exceed 
one  page,  and  include  the  following: 

1 .  A  description  of  the  population  to 
be  served 

2.  A  summary  of  the  services  to  be 
provided;  and. 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

ff  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.941. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committees.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit 

Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  the  various  racial 
and  ethnic  groups  will  be  included  in 
CDC/ATSDR-supported  research 
projects  involving  human  subjects, 
whenever  feasible  and  appropriate. 
Racial  and  ethnic  groups  are  those 
defined  in  OMB  Directive  No.  15  and 
include  American  Indian,  Alaskan 
Native,  Asian,  Pacific  Islander,  Black 
and  Hispanic.  Applicants  shall  ensure 
that  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must4}e 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  caimot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
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is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  September  15,  1995. 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  At  least  one 
member  of  the  program  review  panel 
must  be  an  employee  (or  designated 
representative)  of  the  health  department 
consistent  with  the  Content  guidelines. 
The  names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  for  CE)C  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit,  an  attachment  to 
the  quarterly  summaries,  the  program 
review  panel's  report  that  all  material 
have  been  reviewed  and  approved. 

Application  Submission  and  Deadlines 

1.  Preapplication  Letter  of  Intent 

A  non-binding  letter  of  intent-to- 
apply  is  required  from  potential 
applicants.  An  original  and  two  copies 
of  the  letter  should  be  submitted  to  the 
Grants  Management  Branch,  CDC  (see 
"Applications"  for  the  address).  It 
should  be  postmarked  no  later  than  July 
14, 1997.  The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
activity(ies)  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

2.  Applications 

An  original  and  two  copies  of  the 
application  PHS  Form  398  (OMB 
Number  0925-0001)  must  be  submitted 
to  Van  Malone,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300.  Mailstop  E-15,  Adanta,  GA 
30305,  on  or  before  August  7, 1997. 

3.  Deadlines 

a.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or, 

(2)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 


or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

b.  Applications  that  do  not  meet  the 
criteria  in  3.a.(l)  or  3.a.(2)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Van  Malone.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Contixjl  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-15,  Atianta,  GA  30305, 
telephone  (404)  842-6575,  email: 
vxm7ecdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Robert 
Kohmescher,  Division  of  HIV/ AIDS 
Prevention.  National  Center  for  HIV/ 
STD/TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  E-^4, 
Atianta,  GA  30333,  telephone  (404) 
639-8302,  email:  mkldcdc.gov. 

Please  refer  to  Armouncement  750 
when  requesting  information  and 
submitting  an  application.  Potential 
applicants  may  obtain  a  copy  of 
"Healtiiy  People  2000."  (Full  Report, 
Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000,"  (Summary 
Report,  Stock  No.  01 7-00 1-004  7 3-1) 
referenced  in  the  Introduction,  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  IX;  20402-9325,  telephone 
(202) 512-1800. 

Internet  Home  Page 

The  announcement  will  be  available 
on  one  of  two  Internet  sites  on  the 
publication  date:  CDC's  home  page  at 
http://www.cdc.gov,  or  at  the 
Government  Printing  Office  home  page 
(including  free  acces?  to  the  Federal 
Register)  at  http://www.access.gpo.gov. 

Dated:  June  9,  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  S4anagewent 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  97-15510  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  751] 

Improving  Sampling  and  Sexual 
Behavior  Measurement  Methods  in  HIV 
Behavioral  Intervention  Research 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  to  support  innovative  research 
to  improve  the  scientific  rigor  and 
credibility  in  two  areas  fundamental  to 
the  design  and  assessment  of  Human 
Immunodeficiency  Virus  (HIV) 
behavioral  risk  reduction  interventions 
with  populations  at  high  risk  for  HTV 
infection  and  transmission.  This 
announcement  provides  funds  for  two 
types  of  activities  that  will  supplement 
or  strengthen  on-going  behavioral 
intervention  studies  designed  to  prevent 
HTV  infection  and  transmission:  Activity 
1:  Obtaining  representative  samples  of 
populations  at  high  risk  for  HIV 
infection  and  transmission,  and  Activity 
2:  Minimizing  errors  in  measuring 
reported  sexual  behaviors  of  persons 
participating  in  intervention  studies 
with  populations  at  high  risk  for  HTV 
infection  and  transmission. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Human  Immunodeficiency  Virus 
(HTV)  Infection.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  317  (k)(2),  of  the 
Public  Health  Service  Act  [42  U.S.C  241 
and  247b(k)(2)l,  as  amended. 

Smoke-Free  Woriq>lace 

CDC  strongly  encourages  all 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 
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Eligible  Applicants 

All  Activity  1  and  Activity  2 
applications  must  meet  the  eligibility 
criteria  described  in  this  section: 

1.  Applications  can  be  submitted  by 
public  and  private,  nonprofit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents  or 
instrumentalities,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-and  women-owned  non- 
profit businesses  are  eligible  to  apply. 

2.  Eligible  applicants  may  submit 
applications  for  either  or  both  Activity 
1  (sampling]  and  Activity  2  (sexual 
behavior  measurement).  If  applications 
are  submitted  for  both  types  of 
Activities,  the  applicant  must  submit 
them  as  separate  stand-alone 
applications.  All  applicants  must 
explicitly  state  the  Activity  type  of  their 
application  following  the  application's 
title  listed  on  the  application  cover 
page,  and  again  following  the  title  listed 
at  the  top  of  the  first  page  of  the 
proposal's  Abstract  (see  Application 
Content  section  of  this  announcement 
for  further  details). 

3.  For  either  Activity  1  or  2, 
applicants  must  have  access  to  data 
collected  as  part  of  an  on-going  HIV 
behavioral  intervention  research  study 
in  the  United  States  or  its  territories; 
such  studies  should  be  designed  to 
develop  and  test  interventions  to  reduce 
HTV  risk  behaviors  (especially  sexual) 
among  populations  at  high  risk  for  HIV 
infection  or  transmission. 

4.  Organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  code  of 
1986  that  engage  in  lobbying  are  not 
eligible  to  receive  Federal  grant  or 
cooperative  agreement  funds. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1997  to  fund  a  total  of 
approximately  six  awards.  Applications 
under  Activity  1  and  2  will  be  ranked 
separately.  CDC  anticipates  making  at 
least  one  award  under  Activity  1 ,  and  at 
least  one  award  under  Activity  2.  It  is 
expected  that  the  average  awaid  amount 
will  range  from  $80,000  to  $120,000 
covering  the  entire  award  period, 
depending  on  the  number  and  types  of 
applications  proposed.  A"wards  are 
expected  to  be  made  before  September 
30,  1997,  and  will  cover  a  12-month 
budget  period  within  a  project  period  of 
one  year.  These  funding  estimates  may 
vary  and  are  subject  to  change  based  on 
availability  of  funds.  Applications 


requesting  greater  than  $120,000  for 
their  total  budget  will  not  be  considered 
for  review. 

Cooperative  agreement  funds  awarded 
under  this  announcement  are  to  be  used 
to  supplement  and  strengthen  the 
sampling  or  sexual  behavior 
measurement  methods  being  used  as 
part  of  on-going  HIV  behavioral 
intervention  studies  with  high  risk 
populations  in  the  United  States  or  its 
territories.  Except  as  they  relate  directly 
to  the  purposes  of  this  announcement, 
these  funds  are  NOT  TO  BE  USED  for 
supporting  the  general  costs  of 
implementing  an  on-going  HTV 
behavioral  intervention,  starting  a  new 
HIV  behavioral  intervention,  or  for  any 
other  purpose  not  covered  under  the 
intent  of  this  announcement  Moreover, 
these  funds  are  not  to  be  used  for  the 
purchase  of  furniture,  software, 
computers,  rental  of  facilities,  or 
equipment. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  shoidd  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23,  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  bom  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directiy  or 
indirecUy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationshipw,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  supi>ort  or 
defeat  legislation  pending  before  the 
Congress.  *  *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itsell 


(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  l>efore  the 
Congress  or  any  State  legislature. 

[}epartment  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Tide  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30, 1996). 

Background 

Regardless  of  advances  in  medical 
treatment  of  HTV/ AIDS,  success  in 
stopping  the  spread  of  the  disease  will 
rely  heavily  upon  the  use  of  effective 
HIV  behavioral  risk  reduction 
interventions.  In  assessing  whether  an 
intervention  approach  works,  previous 
studies  have  shown  the  need  for 
accurate  measurement  of  sexual 
behaviors  and  their  correlates,  e.g., 
correct  condom  use,  the  number  and 
frequency  of  sexual  partiiers,  and  other 
related  variables.  Similarly,  earlier 
research  has  indicated  the  need  to  test 
interventions  with  a  sample  of  persons 
that  is  representative  of  the  wider  target 
population. 

Representative  samples  are  essential 
for  knowing  the  generalizability  of  the 
results  obtained  from  efficacy  or 
effectiveness  intervention  studies. 
However,  it  is  often  difficult  or 
impractical  to  select  a  true  random 
sample  of  high  HTV  risk  populations. 

Researchers  firequentiy  rely  on 
combinations  «f  probability  and  non- 
probability  sampling  methods  to  select 
their  samples,  e.g.,  street  intercept 
methods,  venue  sampling,  snowball 
techniques,  recruitment  from  STD 
clinics  or  community  based  service 
organizations.  While  these  methods  are 
often  viewed  as  sufficient  to  identify 
and  recruit  a  group  of  persons  at  risk  for 
HIV,  the  methods  might  yield 
unrepresentative  samples.  Moreover, 
even  representative  sampling  protocols 
are  not  always  implemented  as  planned 
when  identifying  and  selecting  potential 
study  participants.  Differential  drop-out 
of  sampled  persons  can  also  bias 
research  findings. 

Limits  on  the  generalizability  of  a  HIV 
behavioral  intervention  study's  findings 
makes  it  difficult  for  public  health 
program  managers  to  decide  whether 
the  intervention  would  be  a  useful  tool 
for  stopping  the  spread  of  HTV  in  their 
jurisdictions.  Additional  work  is  needed 
to  develop  ways  to  improve  sampling 
methods  used  in  HIV  behavioral 
intervention  research. 
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HTV  intervention  researchers  must 
also  obtain  accurate  data  on  study 
participants'  sexual  behaviors.  Because 
of  their  iiighly  sensitive  and  private 
nature,  measurement  of  HTV-relevant 
sexual  behaviors  relies  heavily  upon 
self-reported  information  provided  by 
participants  in  HIV  prevention 
intervention  studies.  It  is  often  difficult 
to  ensure  that  responses  to  sexual 
behavior  questions  are  valid,  i.e.,  true 
reflections  of  a  respondent's  sexual 
behaviors. 

In  the  past,  different  modes  of  sexual 
behavior  data  collection  have  been  used, 
e.g.,  face-to-face  interviews,  self- 
administered  questionnaires,  audio-  and 
telephone  audio-computer  assisted 
interviews.  Efforts  have  been  made  to 
enhance  iBliability  and  validity  of  data 
collected,  e.g.,  altering  question  order 
and  wording,  matching  interviewer  and 
respondent  social  and  cultural 
backgrounds,  using  various  recall 
periods,  and  memory  assistance 
techniques.  Other  efforts  have  included 
test-retest  with  the  same  instrument, 
comparison  of  results  using  different 
data  collection  modes,  comparison  of  a 
respondent's  sexual  behaviors  with 
reports  elicited  from  their  sexual 
partners,  and  comparison  of  reported 
sexual  behaviors  with  STD  clinic 
medical  records. 

However,  in  spite  of  this  past  research 
experience,  there  is  no  established  "gold 
standard"  approach  for  measuring  and 
ensuring  the  accuracy  of  self-reported 
sexual  behaviors.  To  the  greatest  extent 
possible,  it  is  essential  for  researchers  to 
minimize  sexual  behavior  measurement 
errors  and  maximize  replicability  or 
reliability  of  their  findings. 


Purpose! 

The  purpose  of  this  announcement  is 
to  fund  innovative  and  scientifically 
sound  research  projects  that  will 
enhance  the  sampling  (Activity  1)  and 
sexual  behavior  measurement  (Activity 
2)  methods  used  during  on-going  HFV 
behavioral  intervention  studies  among 
populations  at  high  risk  for  HIV 
infection  and  transmission.  This 
includes  sampling  and  sexual  behavior 
measurement  methods  used  during 
formative  research  phases  preceding  the 
development  of  behavioral 
interventions,  as  well  as  the  efficacy  or 
effectiveness  study  phases  of 
interventions  designed  to  prevent, 
modify,  or  decrease  HTV  sexual  risk 
behaviors  of  populations  at  high  risk  for 
HIV  infection  and  transmission. 

This  announcement  solicits  proposals 
to  fund  research  for  improving  the 
sampling  of  populations  and  the 
measurement  of  sexual  behaviors 
relevant  to  HTV  behavioral  intervention 


research  with  populations  at  high  risk 
for  HIV  infection  and  transmission.  In 
addition  to  evaluating  the  strength  of 
the  Activity  1  and  Activity  2 
applications  submitted  under  this 
announcement,  CDC  may  give  priority 
to  funding  highly  qualified  applications 
that  address  a  diverse  range  of  target 
populations  engaged  in  high  HIV  risk 
behaviors.  Examples  of  these 
populations  might  include:  heterosexual 
women,  men  who  have  sex  with  men, 
drug-using  populations,  adolescents  or 
youth,  or  STD  clinic  patients.  In 
addition,  CDC  welcomes  applications 
pertaining  to  other  groups  that  may  be 
at  high  risk  of  HFV  infection  and 
transmission  but  which  have  received 
comparatively  little  HTV  intervention 
research  attention  in  the  past,  e.g., 
incarcerated  or  formerly  incarcerated 
populations,  hearing  or  visually 
impaired  groups,  bisexual  women, 
severely  mentally  ill,  homeless  persons, 
or  others.  Regardless  of  the  study's 
target  population,  awards  will  only  be 
made  to  applicants  that  submit  high 
quality  applications,  as  assessed 
according  to  the  "EVALUATION 
CRITERIA"  and  other  instructions  listed 
in  this  announcement. 

This  annoimcement  provides  funds 
for  two  types  of  activities:  Activity  1 
(sampling) — HTV  behavioral 
intervention  research  to:  (1)  compare 
and  contrast  innovative  methods  to 
obtain  representative  samples  of 
populations  at  high  risk  for  HIV 
infection  and  transmission,  (2)  examine 
the  extent  of  statistical 
representativeness  and  generalizability 
of  the  data  collected  firom  the  selected 
samples,  and/ or  (3)  develop  and  test 
methods  to  improve  sampling  in  future 
HIV  behavioral  studies  with  high  risk 
populations;  Activity  2  (sexual  behavior 
measurement) — HIV  behavioral 
intervention  research  to:  (1)  compare 
and  contrast  innovative  methods  to 
elicit  respondent-reported  sexual 
behavior  data  relevant  to  the  risk  of  HIV 
infection  and  transmission,  (2)  examine 
the  extent  of  reliability  or  validity  of 
sexual  behavior  data  obtained  through 
use  of  different  data  collection  methods, 
(3)  identify  specific  sources  for  and 
magnitude  of  measurement  error  in 
obtaining  sexual  behavior  data  among 
different  groups  of  persons  at  high  risk 
for  HTV  iniection  and  transmission,  and/ 
or  (4)  develop  and  test  methods  to 
improve  the  acciuacy  of  reported  sexual 
behavior  data  in  future  HFV  behavioral 
studies  with  high  risk  populations. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 


listed  below  under  section  "RECIPIENT 
ACnvmES"  and  CDC  will  be 
responsible  for  the  activities  listed 
under  section  'CDC  ACTIVITIES." 

A.  Recipient  Activities 

1 .  Design  sampling  or  sexual  behavior 
measurement  methods.  The  recipient 
will  design  innovative  and  feasible 
sampling  or  sexual  behavior 
measurement  methods  that  will 
supplement  and  strengthen  the  on-going 
HIV  intervention  study. 

2.  Collect  and  prepare  data  for 
analysis.  The  recipient  will  collect, 
code,  enter,  clean,  or  otherwise  prepare 
all  data  to  be  obtained  or  used  in 
meeting  the  objectives  of  the  proposed 
work. 

3.  Ensvue  completion  of  the  project  by 
sustaining  capability.  Throughout  the 
course  of  the  project,  the  recipient  has 
the  responsibility  to  sustain  the  level  of 
capability  which  was  presented  in  their 
application,  particularly: 

a.  The  scientific  skills  to  understand 
and  conduct  the  sampling  or  sexual 
behavior  measurement  research,  to 
conduct  relevant  analyses,  and  to  assess 
the  degree  and  extent  of  generalizability 
of  the  findings  relevant  to  the  objectives 
described  in  Activity  1  or  Activity  2 
sections  of  this  announcement; 

b.  Adequate  and  appropriate  technical 
and  support  services  for  the  proposed 
project; 

c.  Adequate  research  facilities, 
computer,  software,  and  other  project 
resources  or  management  systems 
needed  for  completing  the  proposed 
work;  and, 

d.  Plan  and  capacity  for  storing  the 
data  securely  and  maintaining 
confidentiality.  All  applicants  are  fully 
responsible  for  ensuring  that  all 
appropriate  human  subjects  review 
procedures  have  been  followed. 

4.  Conduct  the  proposed  research. 
The  recipient  will  conduct  all  research- 
related  activities  pertaining  to  the 
proposed  work.  This  includes:  project 
design:  data  collection  and  preparation; 
data  coding  and  analysis;  project 
management  and  reporting;  and 
preparation  of  materials  for  human 
subjects  review  committees  and 
securing  all  necessary  permissions  to 
implement  the  project.  All  work  must  be 
carried  out  by  the  applicant  in  a 
scientifically  acceptable,  legal,  and 
ethical  manner. 

5.  Attend  three  CDC-organized 
meetings  in  AUanta,  GA.  After  receipt  of 
their  award,  all  recipients  will  attend 
three  joint  meetings  in  Atlanta,  GA.  For 
all  meetings  associated  with  this  project, 
recipients  are  fully  responsible  for 
making  all  necessary  travel 
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arrangements:  applicants  should  plan 
their  budgets  accordingly. 

Meeting  1:  CDC  anticipates  that  the 
first  three-day  meeting  will  take  place  in 
October  or  November  1997.  At  the  first 
meeting,  all  recipients  will  make  formal 
presentations  describing  their  proposed 
work,  and  will  participate  in  joint 
discussions  with  other  recipients,  CDC 
staff,  and  other  individuals  that  may 
attend  the  meeting.  Based  on  the 
meeting,  recipients  may  choose  to  revise 
their  study  protocol. 

Meeting  2:  Toward  the  middle  of  the 
funding  period,  a  one-day,  mid-term 
meeting  will  be  held,  probably  in  March 
or  April  1998.  The  purpose  of  the 
second  meeting  will  be  to  share  and 
discuss  work  progress  and  next  steps.  At 
the  time  of  the  second  meeting,  each 
recipient  will  also  submit  to  CDC  copies 
of  a  written  mid-project  progress  report. 

Meeting  3:  Toward  the  end  of  the  12- 
month  budget  period,  all  applicants  will 
attend  a  final  three-day  meeting.  CDC 
anticipates  this  meeting  will  take  place 
in  August  or  September  1998.  At  the 
final  meeting,  each  award  recipient  will 
make  formal  presentations  describing 
the  final  results  of  their  research 
activities  related  to  this  project. 
Subsequent  to  the  meeting,  each 
applicant  will  prepare  their  final  written 
project  report  (see  TECHNICAL  REPORTING 
REQUIREMENTS  secUon  below). 

6.  Disseminate  results.  All  recipients 
are  expected  to  make  oral  presentations 
at  professional  meetings,  write 
manuscripts,  and  publish  scientific 
articles  describing  the  results  of  this 
research  in  peer-reviewed  scientific 
journals.  The  published  articles  form  an 
important  part  of  the  project's 
permanent  contribution  to  the  HIV 
behavioral  intervention  research  field  as 
a  whole,  and  also  to  increasing  the 
effectiveness  of  HIV  prevention  public 
health  efforts.  All  publications  should 
be  finished  in  a  timely  manner  shortly 
after  the  completion  of  the  research. 

As  part  of  their  final  project  reporting 
requirements,  all  recipients  will  prepare 
a  written  report  summarizing  their 
study  and  its  implications  for  improving 
sampling  of  representative  samples,  or 
for  improving  sexual  behavior 
measurement  in  futiue  research  and  in 
public  health  programs  among 
populations  at  risk  for  HIV  infection  and 
transmission  (see  TECHNICAL  REPORTING 
REQUIREHIENTS  section  below).  Finally, 
CDC  may  invite  some  or  all  recipients 
to  participate  in  developing  one  or  more 
joint  publication(s)  discussing  sampling 
and  sexual  behavior  measurement 
issues  in  HIV  behavioral  intervention 
research. 


B.  CDC  Activities 

1.  Host  three  meetings  of  the  award 
recipients.  The  purpose  of  these 
meetings  is  to  discuss  proposed  work 
and  study  objectives,  refine  work  plans 
as  needed,  review  work  progress  and 
next  steps,  and  disseminate  final  results. 

2.  Collaborate  with  the  award 
recipient  in  the  direction  of  activities. 
These  activities  include  assisting  in 
research  design,  methods,  data  analyses, 
implementation,  development  of  project 
written  documents,  and  dissemination 
of  findings. 

3.  Evaluate  progress  reports.  The 
purpose  of  this  evaluation  is  to  ensure 
that  the  objectives  are  being 
accomplished,  and  terms  and  conditions 
of  the  award  are  being  met. 

4.  Participate  in  the  preparation  of 
results  for  publication. 

5.  Conduct  site  visits.  CDC  staff  may 
schedule  site  visits  with  the  recipients 
to  assess  project  progress  and  discuss 
issues  or  problems,  as  needed. 

Technical  Reporting  Requirements 

An  original  and  two  complete  copies 
of  the  following  three  written 
documents  are  required:  (1)  the  revised 
(if  appropriate)  research  protocol 
following  the  first  Atlanta  meeting,  (2) 
the  mid-term  progress  report  at  the  time 
of  the  second  AUanta  meeting,  and  (3) 
the  final  project  report  after  the  third 
AUanta  meeting  (see  previous  RECIPIENT 
ACTTVmES  section).  These  should  be  sent 
to  the  Grants  Management  Branch, 
Procurement  and  Grants  Office,  CDC. 
Time  lines  for  the  reports  will  be 
established  shortly  after  award. 
Financial  status  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project. 

Application  Content 

Applications  must  be  developed  in 
accordance  with  application  PHS  Form 
5161-1,  (OMB  Number  0937-0189), 
information  contained  in  the  program 
announcement,  and  the  instructions 
provided  below: 

Copies  for  Submission:  Applicants  are 
required  to  submit  an  originail  plus  two 
complete  copies  of  the  application. 

Line  Spacing  and  Page  Formats:  All 
pages  in  the  application  should  be 
clearly  and  sequentially  numbered. 
Material  in  appendices  should  be  one- 
sided only.  The  original  and  each  copy 
of  the  application  must  be  submitted 
UNSTAPLED  and  UNBOUND.  All 
applications  should  be  double  spaced, 
in  a  12-point  font  on  8V2"  by  11"  paper, 
with  at  least  1"  margins  and  printed  on 
one  side  only. 

Table  of  Contents:  A  table  of  contents 
must  list  all  parts  of  the  application  and 


its  appendices,  along  with  their 
corresponding  page  numbers. 

Abstract  Section  Format:  Applicants 
must  provide  a  one-page,  single-spaced 
abstract.  The  abstract  is  not  counted  in 
the  25-page  limit  of  the  narrative.  The 
application  title  should  be  at  the  top  of 
the  first  page  of  the  abstract.  "Activity 
1"  or  "Activity  2"  must  be  included  in 
parentheses  immediately  following  the 
title.  The  abstract  should  be  placed 
immediately  preceding  the  main  body  of 
the  narrative. 

Narrative  Section  Length:  The 
narrative  section  may  not  exceed  25 
double-spaced  pages  in  length, 
excluding  the  abstract  and  appendices. 
Applications  with  narrative  sections 
longer  than  the  permissible  length,  or 
applications  that  fail  to  comply  with 
other  requirements  described  in  this 
section,  will  not  be  reviewed. 

Abstract  and  Narrative  Section 
Content: 

1.  Title  (Activity  1  or  Activity  2)  and 
Abstract:  The  abstract  should  be  a  clear 
1-page  summary  of  the  proposal. 

2.  Introduction:  Include:  (1)  a 
description  of  the  applicant's 
understanding  of  sampling  or  sexual 
behavior  measurement  methods  issues 
in  HTV  behavioral  intervention  research: 

(2)  a  brief  review  of  relevant  literature; 

(3)  a  brief  introductory  description  of 
the  proposed  work,  addressing  how  it 
pertains  to  either  the  formative  research 
phase  of  an  on-going  behavioral 
intervention  or  how  it  augments  the 
efficacy  or  effectiveness  phases  of 
testing  the  intervention;  and,  (4)  an 
assessment  of  the  scientific  and  public 
health  value  of  the  proposed  work. 

Provide  evidence  that:  (1)  the  major 
intervention-related  activities  have 
already  been  designed  and  funded,  and 
are  being  implemented  at  the  time  of 
submission  of  the  proposal;  (2)  the 
applicant  has  access  and  permission  to 
use  data  already  being  collected  or  that 
will  be  collected  as  part  of  the 
intervention  (this  evidence  should  be 
corroborated  by  a  letters)  of  permission 
to  use  the  data  bom  the  current  manager 
of  the  data  set(s)  and  applicants  should 
include  copies  of  such  letters  in  the 
proposal's  appendices);  and,  (3)  the 
proposal  will  not  conflict  with  the  on- 
going activities  of  the  intervention 
research  study. 

3.  Current  Intervention  Design  and 
Methods:  (1)  Applicants  should  provide 
a  description  of  the  research  design  and 
goals  that  are  presently  being  used  in 
the  on-going  behavioral  intervention 
study;  (2)  a  description  of  the  target 
population,  including  their  behavioral 
risk  factors  for  HTV  infection  or 
transmission;  (3)  a  description  of  the 
sampling  methods  that  are  presenUy 
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being  used  for  sampling  the  intervention 
study  papulation;  and  (4)  a  description 
of  the  data  collection  methods  that  are 
presently  being  used  to  collect  sexual 
behavior  and  other  key  information  in 
the  intervention  study. 

4.  Proposed  Research  Goals  and  Time 
Line:  (1)  Identify  the  specific  sampling 
or  sexual  behavior  methods  research 
goals  and  objectives  that  will  be 
addressed  by  the  proposed  research;  (2) 
describe  how  achievement  of  these  goals 
and  objectives  will  supplement  and 
strengthen  the  sampling  or  sexual 
behavior  methods  currently  being  used 
in  the  intervention  study;  and  (3) 
present  a  detailed  time  line  for 
completing  the  goals  and  objectives  of 
the  proposed  project. 

5.  Proposea  Data  Set(s):  (1)  Describe 
the  data  set(s)  to  be  generated  and  used 
for  completing  the  proposed  work, 
including  data  collection  procedures, 
the  specific  variables  involved,  the 
quantity  and  scientific  quality  of  the 
data,  and  the  nature  of  the  data  and,  (2) 
if  applicable,  describe  any  relevant 
previous  analyses  conducted  on  the  data 
set(s). 

6.  Data  Collection,  Management, 
Analysis,  and  Dissemination:  (1) 
Describe  the  proposed  data  collection 
plans  in  detail;  (2)  explain  what  specific 
variables  will  be  used  and  which 
statistical  or  ethnographic  methods  will 
be  used  in  the  analysis;  (3)  describe 
computer  and  data  management 
systems,  as  well  as  the  statistical  or 
ethnographic  software  packages  to  be 
used  for  the  proposed  work;  (4)  describe 
the  plan  and  capacity  for  storing  the 
data  securely  and  confidentially;  and, 
(5)  describe  the  plan  for  disseminating 
the  findings  of  the  research. 

7.  Research  Staffing  Plan:  (1)  Explain 
the  proposed  staffing  plan  for  the 
research,  percentage  of  time  each  staff 
member  will  commit  to  this  project,  and 
division  of  duties  and  responsibilities 
for  the  project,  including  brief  position 
descriptions  for  the  proposed  persormel; 
(2)  provide  evidence  that  the  proposed 
staff  have  the  capacity  and  experience  to 
conduct  the  proposed  methods  research 
and  analyses;  (3)  discuss  general 
support  activities  such  as  project 
oversight  or  data  management  activities 
that  will  contribute  to  the  completion  of 
all  analytic  activities;  and,  (4)  list  the 
names  and  roles  of  staff  members  who 
are  key  to  the  completion  of  the  project 
and  include  their  curriculum  vitae, 
highlighting  any  statistical  and 
methodologic  publications. 

8.  Budget:  (1)  Provide  a  detailed,  line- 
item  budget  for  the  project  (this  should 
include  plans  for  at  least  three  trips  to 
Atlanta  to  meet  with  CDC 
representatives  and  other  researchers) 


and  (2)  a  budget  narrative  that  justifies 
each  line  item. 

Evaluation  Criteria 

Applicants  will  be  reviewed  and 
evaluated  individually  according  to  the 
following  criteria: 

1.  Title,  Abstract,  and  Introduction  (12 
Points) 

Quality  and  thoroughness  of  the  title 
and  abstract  in  summarizing  the  key 
features  of  the  proposed  research 
activities.  Indication  of  whether  the 
proposal  falls  under  Activity  1  or 
Activity  2  of  this  aimouncement. 
Strength  of  the  applicant's 
understanding  of  the  scientific  and 
public  health  issues  related  to  sampling 
or  sexual  behavior  measurement 
methods  in  HIV  behavioral  intervention 
research.  Thorough  review  of  relevant 
scientific  literature  and  previous 
methods  research. 

Scientifically  appropriate  and  feasible 
work  description  is  proposed.  The 
proposed  work  will  significantly 
supplement  and  strengthen  the 
sampling  or  sexual  behavior 
measurement  methods  being  used  in  the 
on-going  behavioral  intervention 
project.  Significance  of  the  proposed 
study's  findings  for  improving  the 
scientific  credibility  and  public  health 
utility  of  future  HIV  behavioral 
intervention  research. 

2.  Strength  of  Current  Behavioral 
Intervention  Design  and  Methods  (12 
Points) 

Scientific  and  public  health  merit  of 
the  on-going  HTV  behavioral 
intervention  study  design.  The 
intervention  is  based  on  relevant 
behavioral  science  theory.  Degree  of 
merit  of  the  research  methods  currently 
being  used  in  the  HTV  behavioral 
intervention  study.  The  applicant 
provides  a  thorough  description  of  the 
intervention's  target  population,  and 
provides  strong  evidence  that  the  target 
population  is  at  high  behavioral  risk  for 
HIV  infection.  Information  should  also 
be  provided  on  the  extent  to  which  the 
proposed  work  addresses  the  inclusion 
of  women,  racial  and  other  ethnic 
minorities.  Current  quality  of  sampling 
methodology  used  for  selecting  the 
intervention  study  sample.  Current 
quality  of  the  data  collection  methods 
used  to  collect  sexual  behavior  and 
other  key  information  in  the 
intervention  study. 

3.  Useful  Research  Goals(s)  and 
Appropriate  Research  Time  Line  (18 
Points) 

The  proposed  goals  and  objectives  are 
practical  and  are  based  on  previous 


scientific  research.  Achievement  of  the 
goals  and  objectives  will  significantly 
improve  the  sampling  or  sexual 
behavior  measurement  components  of 
the  intervention  study.  The  applicant 
provides  a  clear,  detailed,  and  realistic 
time  line  for  completing  all  phases  of 
the  proposed  project.  The  time  line 
includes  participation  in  the  three 
Atlanta  meetings  and  submission  of 
required  written  project  documents  as 
described  in  previous  sections  of  this 
aimoimcement. 

4.  Quality  and  Access  to  Proposed  Data 
Set(s)  (18  Points) 

The  applicant  provides  a  clear 
description  of  the  data  set(s)  to  be 
generated  and  used  for  completing  the 
current  work,  including  data  collection 
procedures,  the  specific  variables 
involved,  the  quantity  and  quality  of  the 
data,  and  nature  of  the  data.  The 
proposed  data  set(s)  are  not  likely  to 
contain  major  scientific  fiaws.  If 
applicable,  sufficient  previous  analyses 
conducted  on  existing  parts  of  tbe  data 
set(s).  Strength  of  evidence  that  the 
applicant  has  or  will  have  access  to  all 
necessary  data  set(s)  and  other 
information  needed  to  achieve  the  goals 
and  objectives  of  the  proposal. 

5.  Quality  of  Data  Collection, 
Management,  Analysis,  and 
Dissemination  Plans  (20  Points) 

Scientific  appropriateness  and 
feasibility  of  the  proposed  plan  to 
collect  the  data.  Clear  explanation  of 
what  variables  will  be  used  in  the 
analysis.  Selection  of  appropriate 
statistical  or  ethnographic  methods  for 
analysis  of  the  data.  Adequate  research 
facilities,  computer  and  data 
management  systems,  software,  and 
statistical  packages  are  available  for 
completing  all  phases  of  the  proposed 
•wwk.  Strength  of  plan  to  store  data 
securely  and  maintain  confidentiality. 
Explicit  and  clear  plan  for 
disseminating  the  findings  of  the 
research,  including  submission  of 
articles  to  peer  reviewed  scientific 
journals  and  other  dissemination 
activities  as  described  in  previous 
sections  of  this  announcement. 

6.  Capability  of  Staff  to  Carry  out 
Proposed  Work  (20  Points) 

Clear  explanation  of  the  proposed 
staffing  plan.  Proposed  staff  will  be 
available  for  sufficient  amounts  of  time 
to  carry  out  essential  work.  A  reasonable 
division  of  duties  and  respKjnsibilities 
for  the  project  is  provided,  including 
brief  i>osition  descriptions  for  the 
proposed  personnel.  Strength  of 
evidence  that  the  proposed  staff  have 
the  nece.ssary  training,  capacity  and 
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experience  to  conduct  the  proposed 
research.  Appropriate  project  oversight, 
data  management,  and  analysis  plan 
will  contribute  to  the  timely  completion 
of  all  project  activities.  Curriculum  vitae 
for  key  staff  members  are  included,  and 
demonstrate  that  the  staS  have  strong 
credentials  in  terms  of  relevant 
experience,  training,  and  capability.  Key 
staff  members  have  demonstrated  a 
history  of  completing  and  publishing 
findings  from  similar  or  related  methods 
studies. 

7.  Budget  (not  scored) 

Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  applications  submitted 
to  CDC.  they  should  send  them  to  Van 
Malone,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Rd..  NE.. 
Rm  300,  Mailstop  El 5.  Atlanta.  GA 
30305,  no  later  than  30  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Indian  trit)es  are  strongly  urged  to 
request  tribal  government  review  of  the 
proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to' the  CDC,  they  should 
forward  them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Rd..  NE.  Rm  300.  Mailstop 
E15.  AUanta.  GA  30305.  This  should  be 
done  no  later  than  30  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 


"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  deadline. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served. 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  or  local 
health  agencies. 

If  the  State  or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  bom  the 
Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.941,  HIV 
Demonstration.  Research,  Public  and 
Professional  Education. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  coUectionjsf 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 


committees.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  0MB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951. 
and  dated  Friday,  September  15, 1995. 

mV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  depaitment's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  designated  representative)  of  a  State 
or  local  health  department.  The  names 
of  the  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
for  CDC  0.1113,  which  is  also  included 
in  the  application  kit.  The  recipient 
must  submit  the  program  review  panel's 
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report  that  indicates  all  materials  have 
been  reviewed  and  approved. 

Application  Submission  and  Deadlines 

1.  PreappUcation  Letter  of  Intent 

A  non-binding  letter  of  intent-to- 
apply  is  required  from  potential 
applicants.  An  original  and  two  copies 
of  the  letter  should  be  submitted  to  the 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  CDC 
(see  "Applications"  for  the  address).  It 
should  be  postmarked  no  later  than  July 
14.  1997.  The  letter  should  identify 
aimouncement  number  751,  name  of 
principal  investigator,  and  specify  the 
activity  to  be  addressed  by  the  proposed 
project.  The  letter  of  intent  does  not 
influence  review  of  funding  decisions, 
but  it  will  enable  CDC  to  plan  the 
review  more  efficiently,  and  will  ensure 
that  each  applicant  receives  timely  and 
relevant  information  prior  to  application 
submission. 

2.  Applications 

An  original  and  two  complete  copies 
of  the  application,  including  PHS  Form 
5161-1  (OMB  Number  0937-0189), 
must  be  submitted  to  Van  Malone, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (GDC),  255  East 
Paces  Ferry  Rd.,  NE.,  Rm  300.  Mailstop 
E-15,  Atlanta,  GA  30305,  or  before 
August  7. 1997. 

3.  Deadlines 

a.  AppUcations  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date;  or  (2)  Sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  dmely  mailing.) 

b.  Applicants  that  do  not  meet  the 
criteria  in  3.a.(l)  or  3.a.(2)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  bom  Van  Malone.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Rd.,  NE.,  Rm  300,  Mailstop 
E-15,  Atlanta,  GA,  telephone  (404)  842- 
6575,  Internet  E-mail:  vxm7@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Bob  Kohmescher, 
Deputy  Chief,  Behavioral  Intervention 
Research  Branch,  Division  of  HIV/ AIDS 
Prevention,  National  Center  for  HIV, 
STD,  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Rd.,  NE.,  Mailstop  E37, 
Atlanta,  GA  30333,  telephone  (404) 
639-8302,  Internet  E-mail: 
mkl©cdc.gov. 

Please  refer  to  Annoimcement  751 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000,"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "INTRODUCTION," 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

The  announcement  will  be  available 
on  two  Internet  sites  on  the  publication 
date:  CDC's  home  page  at  http:// 
www.cdc.gov,  or  at  the  Government 
Printing  Office  home  page  (including 
free  access  to  the  Federal  Register)  at 
http://www.acces5.gp0.gov. 

Dated:  )une  9, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-15512  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0209] 

Information  for  Manufacturers  Seeking 
Marketing  Clearance  of  Diagnostic 
Ultrasound  Sv's'pf^s  and  Transducers; 
Draft  Guidance,  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabilify  of  a  draft  guidance 
document  entitled,  "Information  for 
Manufacturers  Seeking  Marketing 
Clearance  of  Diagnostic  Ultrasound 
Systems  and  Transducers."  This  draft 
guidance  is  intended  to  assist  the 
manufacturer  in  preparing  a  complete 


510(k)  premarket  notification 
submission  to  the  Center  for  Devices 
and  Radiological  Health  (CDRH)  or  a 
third  party  reviewing  organization.  The 
agency  is  seeking  public  comment  on 
the  draft  guidance. 

DATES:  Written  comments  on  the  draft 
guidance  document  may  be  submitted 
by  July  28,  1997. 

ADDRESSES:  Submit  written  comments 
and  requests  for  single  copies  of  the 
draft  guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20852, 
301-594-1212. 
SUPPLEMENTARY  INFORMATKM: 

I.  Background 

FDA  is  making  this  draft  guidance 
document  available  in  order  to  assist 
manufacturers  preparing  notification 
submissions  for  diagnostic  ultrasound 
systems  and  transducers.  In  addition  to 
basic  information  on  submitting  a  5l0(k) 
for  these  devices,  the  draft  guidance 
contains  specific  information  on  device 
description,  predicate  device 
comp>arison,  acoustic  output  reporting, 
general  clinical  safety  and  effectiveness, 
and  labeling.  The  draft  guidance  also 
contains  information  on  submitting  a 
post-clearance  special  report  called  the 
"510(k)  special  report"  providing 
production  acoustic  output  values  and 
other  information. 

A  guidance  document  does  not  bind 
'  FDA  or  the  public,  and  it  does  not  create 
or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person,  however, 
it  does  represent  the  agency's  current 
thinking  on  the  subjects  discussed 
therein.  The  draft  guidance  document 
announced  in  this  notice  represents  the 
agency's  tentative  thinking  of  the 
subjects  discussed  therein. 

n.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  28.  1997.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance 
docimient.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 


above  between.  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

m.  Electronic  Access 

An  electronic  version  of  this  drait 
guidance  also  is  available  via  Internet 
using  the  World  Wide  Web  (WWW) 
(connect  to  cdrh  home  page  at  http:// 
www.fda.gov/cdrh/ode/usgudode.pdf). 

Dated:  June  4. 1997. 
Joseph  A.  Leritt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-15452  Filed  6-12-97;  8:45  am] 
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DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na  97D-0211] 

Guidance  for  Industry  on  Nonstsriie 
Semisolid  Dosage  Forms  (SUPAC-SS) 
for  Chemistry,  Manufacturing,  and 
Controls;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUKMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry: 
Nonsterile  Semisolid  Dosage  Forms; 
Scale-Up  and  Postapproval  Changes: 
Chemistry,  Manufocturing,  and 
Controls;  In  Vitro  Release  Testing  and  In 
Vivo  Bioequivalence  Documentation." 
The  purpose  of  this  guidance  docimient 
is  to  provide  insight  and 
recommendations  to  pharmaceutical 
sponsors  of  new  drug  applications 
(NDA's),  abbreviated  new  drug 
applications  (ANDA's),  and  abbreviated 
antibiotic  drug  applications  (AADA's) 
who  intend  to  change  the  components 
or  composition,  the  manufacturing 
(process  and  equipment),  the  scale-up/ 
scale-down  of  manufacture,  and/or  the 
site  of  manufacture  of  a  semisolid 
formulation  during  the  postapproval 
period.  This  guidance  document 
addresses  nonsterile  semisolid 
preparations  (e.g.,  creams,  gels,  lotions, 
and  ointments)  intended  for  topical 
routes  of  administration.  This  guidance 
document  represents  the  agency's 
current  thinking  on  scale-up  and 
postapproval  chamges  for  nonsterile 
semisolid  (SUPAC-SS)  dosage  forms 
regulated  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER). 

DATES:  Written  comments  may  be 
submitted  at  any  time. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Nonsterile  Semisolid  Dosage  Forms; 
Scale-Up  and  Postapproval  Changes: 
Chemistry,  Manufacturing,  and 
Controls;  In  Vitro  Release  Testing  and  In 
Vivo  Bioequivalence  Documentation"  to 
the  Drug  Information  Branch  (HFI>- 
210),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vinod  P.  Shah,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5635. 

SUPP(.EMB4TARY  INFORMATKW:  FDA  is 
announcing  the  availability  of  a 
guidance  docximent  entitled  "Guidance 
for  Industry:  Nonsterile  Semisolid 
Dosage  Forms;  Scale-Up  and 
Postapproval  Changes:  Chemistry, 
Manufacturing,  and  Controls;  In  Vitro 
Release  Testing  and  In  Vivo 
Bioequivalence  Documentation."  The 
purpose  of  this  guidance  document  is  to 
provide  insight  and  recommendations  to 
pharmaceutical  sponsors  of  NDA's, 
ANDA's,  and  AADA's  who  intend  to 
change:  (1)  The  components  or 
composition;  (2)  the  manufacturing 
(process  and  equipment);  (3)  the  scale- 
up/scale-down  of  manufacture;  and/or 
(4)  the  site  of  manufactiore  of  a 
semisolid  formulation  during  the 
postapproval  period.  This  guidance 
document  addresses  nonsterile 
semisolid  preparations  (e.g.,  creams, 
gels,  lotions,  and  ointments)  intended 
for  topical  routes  of  administration.  The 
guidance  document  defines  the 
following:  (1)  Levels  of  change;  (2) 
recommended  chemistry, 
manufacturing,  and  controls  (CMC)  tests 
to  sup[>ort  each  level  of  change;  (3) 
recommended  in  vitro  release  tests  and/ 
or  in  vivo  bioequivalence  tests  to 
support  each  level  of  change;  and  (4) 
documentation  to  support  the  change. 
This  guidance  document  represents 
the  agency's  current  thinking  on  scale- 
up  and  postapproval  changes  for 
nonsterile  semisolid  dosage  forms 
regulated  by  CDER.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 


requirement  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

An  electronic  version  of  this  guidance 
document  is  also  available  on  the 
Internet  using  the  World  Wide  Web 
(http://www.fda.gov/cder/ 
guidance.htm). 

Dated:  June  5. 1997. 

William  K.  Habbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-15451  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  94N-0418] 

Order  for  Certain  Class  III  Devices; 
Submission  of  Safety  and 
Effectiveness  Information;  Group  3 

AGB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
schedule  for  submission  of  simunaries 
and  citations  for  4  devices  included  in 
the  order  requiring  manufacturers  of  27 
class  in  devices  (Group  3)  to  submit  to 
FDA  a  summary  of,  and  a  citation  to,  all 
information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  or 
effectiveness  information  concerning 
the  devices  which  has  not  been 
submitted  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  In 
response  to  comments  received  on  the 
August  14, 1995,  order  and  in  order  to 
facilitate  the  review  process,  FDA  is 
grouping  four  cardiovascular  devices 
with  related  uses  together  and  is 
changing  the  date  by  which  summaries 
and  citations  are  to  be  submitted  to 
February  14,  1998.  The  agency  is 
deferring  the  due  date  for  one 
gastroenterology-urological  device  also 
until  February  14,  1998.  As  a  reminder 
to  device  manufacturers,  FDA  is  also 


UMI 


t  >'df 


Rp«!stt>r  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Notices 


32353 


reprinting  the  due  dates  for  all  other 
devices  listed  in  the  August  14, 1995, 
order. 

DATES:  Summaries  and  citations  must  be 
submitted  by  the  dates  listed  below. 
ADDRESSES:  Submit  summaries  and 
citations  to  the  Documents  Mail  Center 
(HFZ-401).  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health,  9200  Corporate 
Blvd.,  Rockville.  ^'        ^'^0. 
FOR  FURTHER  INFORMA    ON  CONTACT: 
Doreen  M.  Melling,  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  act  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  classes:  Class 
I  (general  controls),  class  U  (special 
controls),  and  class  HI  (premarket 
approval).  Generally,  devices  that  were 
on  the  market  before  May  28,  1976,  the 
date  of  enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices, 
have  been  classified  by  FDA.  This 
notice  reffiers  to  both  the  class  III  devices 
that  were  on  the  market  before  May  28, 
1976.  and  the  substantially  equivalent 
devices  that  were  marketed  on  or  after 
that  date,  as  "preamendmenl  devices". 

Section  515(b)  of  the  act  (21  U.S.C. 
360e(b))  establishes  the  requirement  that 
a  preamendments  device  that  FDA  has 
classified  into  class  QI  is  subject  to 
premarket  approval.  However,  the 
submission  of  a  premarket  approval 
application  (PMA),  or  a  notice  of 
completion  of  a  product  development 
protocol  CPDP),  is  not  required  until  90 
days  after  FDA  issues  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  regulations  (21  CFR  part  812)  until 
the  date  stipulated  by  FDA  in  the  final 
rule  requiring  the  submission  of  a  PMA 
for  that  device.  If  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  not  filed  by  the 
later  of  the  two  dates,  conmiercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other 
sponsor  of  the  device  complies  with  the 
IDE  regulations. 

To  date,  FDA  has  issued  final  rules 
requiring  the  submission  of  FMA's  for 
52  preamendment  class  III  devices. 


Additionally,  FDA  has  issued  proposed 
rules  for  12  other  devices.  There  are  68 
remaining  preamendment  class  III 
devices  for  which  FDA  has  not  yet 
initiated  any  action  requiring  the 
submission  of  PMA's.  The  original 
number  of  approximately  140 
preamendment  class  HI  devices  can  be 
accounted  for  by  past  reclassification 
actions. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  changed 
the  definition  of  class  n  devices  from 
those  for  which  a  performance  standard 
is  necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness  to 
those  for  which  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  Special 
controls  include  performance  standards, 
postmarket  surveillance,  patient 
registries,  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)  of  the  act  (21  U.S.C.  360(k)), 
recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  to  provide  such  assurance. 
Thus,  the  SMDA  modified  the  definition 
of  class  n  devices  to  permit  reliance  on 
special  controls,  rather  than 
performance  standards  alone,  to  provide 
reasonable  assurance  of  safety  and 
effectiveness. 

The  SMDA  also  added  new  section 
515(i)  to  the  act.  This  section  requires 
FDA  to  order  manufacturers  of 
preamendment  class  III  devices  for 
which  no  final  regulation  requiring  the 
submission  of  a  PMA  has  been  issued  to 
submit  to  the  agency  a  summary  of,  and 
a  citation  to,  any  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse  safety 
and  effectiveness  information  which  has 
not  been  submitted  under  section  519  of 
the  act  (21  U.S.C.  360i).  Section  519  of 
the  act  requires  manufacturers, 
importers,  or  distributors  tOTnaintain 
records  and  to  report  information  that 
reasonably  suggests  that  one  of  its 
marketed  devices  may  have  caused  or 
contributed  to  a  death  or  serious  injury, 
or  that  a  malfunction  of  the  device  is 
likely  to  cause  death  or  serious  injury 
on  recurrence.  Section  515(i)  of  the  act 
also  directs  FDA  to  publish  a  regulation 
before  December  1, 1995,  for  each 
device  subject  to  section  515(i)  of  the 
act,  either  revising  the  classification  of 
the  device  into  class  I  or  class  II  or 
requiring  the  device  to  remain  in  class 
m.  Finally,  section  515(i)  of  the  act 
requires  that,  within  12  months  after 
publication  of  a  regulation  retaining  a 
device  in  class  HI,  FDA  is  to  establish 
a  schedule  for  the  issuance  of  a  rule 


requiring  the  submission  of  PMA's  for 
the  device. 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  announced  its 
strategy  for  addressing  the  1 16 
remaining  preamendment  class  m 
devices.  In  this  notice,  FDA  made 
available  a  document  setting  forth  its 
strategy  for  implementing  the  provisions 
of  the  SMDA  that  require  FDA  to  review 
the  classification  of  certain  class  ID 
devices,  and  either  reclassify  the 
devices  into  class  I  or  class  II  or  retain 
them  in  class  m.  Under  this  plan,  the 
agency  divided  the  universe  of 
preamendment  class  HI  devices  into  3 
groups.  Group  1  devices  are  devices  that 
FDA  believes  raise  significant  questions 
of  safety  and/or  effectiveness,  but  are  no 
longer  used  or  are  very  limited  in  use. 
Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified  into  class  n.  Group  3 
devices  are  devices  that  FDA  believes 
are  currently  in  commercial  distribution 
and  are  not  likely  candidates  for 
reclassification.  There  are  a  total  of  43. 
31,  and  42  (15  high  priority)  devices  in 
Groups  1,  2,  and  3,  respectively. 

In  5ie  May  6, 1994,  notice,  FDA 
announced  its  intention  to  call  for  the 
submission  of  PMA's  for  the  15  highest 
priority  devices  in  Group  3,  and  for  all 
Group  1  devices.  The  final  rule 
requiring  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP  for  41  class  in 
devices  (Group  1  devices)  was 
published  in  the  Federal  Register  on 
September  27,  1996  (61  FR  50704).  In 
the  May  6, 1994,  notice,  the  agency  also 
announced  its  intention  to  issue  an 
order  under  section  515(i)  of  the  act  for 
the  remaining  Group  3  devices  and  all 
of  the  Group  2  devices. 

In  the  Federal  Register  of  August  14. 
1995  (60  FR  41984).  FDA  issued  an 
order  requiring  manufacturers  of  the  27 
devices  in  Group  3  to  submit  a  summary 
of,  and  citation  to,  all  safety  and 
effectiveness  information  known  or 
otherwise  available  to  them  res|>ecting 
such  devices,  including  adverse  safety 
and  effectiveness  information 
concerning  the  devices  which  had  not 
been  submitted  imder  section  519  of  the 
act.  In  this  notice,  FDA  is  grouping 
devices  with  related  uses  together  and  is 
revising  the  date  by  which  summaries 
and  citations  are  to  be  submitted.  Thus, 
the  summaries  for  the  membrane  lung 
for  long  term  pulmonary  support 
(originally  due  by  August  14, 1996),  the 
arterial  embolization  device  (originally 
due  by  August  14,  1996),  the 
cardiopulmonary  bypass  defoamer 
(origin^ly  due  by  February  14,  1997), 
the  sorbent  hemoperfusion  system 
(originally  due  by  August  14, 1997).  and 
the  artificial  embolization  device 
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(originally  due  by  August  14, 1997),  are 
now  due  by  February  14,  1998.  Based 
upon  tbe  information  submitted  in 
response  to  this  order,  FDA  will  issue  a 
proposed  regulation  for  each  device 
either  proposing  its  reclassification  into 
class  I  or  class  11  or  retaining  the  device 
in  class  III.  The  due  dates  for  summaries 
and  citations  for  the  other  group  3 
devices  remain  the  same  and  are  listed 
below. 

n.  Statutory  Authority  and 
Enforcement 

In  addition  to  the  provisions  of 
section  515(i)  of  the  SMDA  described  in 
section  I  of  this  docimient,  this  order  is 
issued  under  section  519  of  the  act,  as 
implemented  by  §860. 7(g)(2)  (21  CFR 
860.7(g)(2)).  This  regulation  authorizes 
FDA  to  require  reports  or  other 
information  bearing  on  the  classification 
of  a  device.  Section  519  of  the  act  also 
requires  the  reporting  of  any  death  or 
serious  injury  caused  by  a  device  or  by 
its  malfunction. 

Failure  to  comply  with  this  order  is  a 
prohibited  act  under  section  301(q)  of 
the  act  (21  U.S.C.  331(q)),  and  the 
agency  will  use  its  enforcement  powers 
to  deter  noncompliance.  Violations 
under  section  301  of  the  act  may  be 
subject  to  seizure  or  injimction  under 
sections  302(a)  and  304(a)  of  the  act  (21 
U.S.C.  332(a)  and  334(a)).  In  addition, 
violations  under  section  301  of  the  act 
may  be  subject  to  civil  penalties  under 
section  303(f)  of  the  act  (21  U.S.C. 
333(f))  and  criminal  prosecution  under 
section  303(a)  of  the  act. 

m.  Order 

The  agency  is  hereby  issuing  this 
revised  order  under  sections  515(i)  and 
519  of  the  act  and  §  860.7(g)(1)  of  the 
regulations.  Under  the  order,  the 
required  information  shall  be  submitted 
by  the  dates  listed  below  so  that  FDA 
may  begin  promptly  the  process 
established  by  section  515(i)  of  the  act 
to  either  revise  or  sustain  the  current 
classification  of  these  devices.  The  five 
devices  listed  with  a  February  14, 1998, 
deadline  are  the  devices  whose  due  date 
is  being  revised.  The  remaining  due 
dates  are  reprinted  here  from  the  August 
14,  1995,  order  as  a  reminder  to  device 
manufacturers. 

A.  Deadlines  for  Submissions  of 
Information 

For  the  following  seven  devices,  the 
required  information  was  to  be 
submitted  by  August  14,  1996: 

1.  §  868.2450  Lung  water  monitor. 

2.  %  868.2500  Cutaneous  oxygen 
monitor. 

3.  §  870.1025  Arrhythmia  detector 
and  alarm. 


4.  §  870.3375  Cardiovascular 
intravascular  filter. 

5.  §874.3400  Tinnitus  masker. 

6.  §  884.5940  Powered  vaginal  muscle 
stimulator  for  therapeutic  use. 

7.  §  890.3890  Stair-climbing 
wheelchair. 

For  the  following  eight  devices,  the 
required  information  was  to  be 
submitted  by  February  14,  1997: 

8.  §  870.3610 /mpya/itab/epaceinaJcer 
pulse  generator. 

9.  §  870.3700  Pacemaker 
programmers. 

10.  §870.3800  Annuloplasty  ring. 

11.  §  870.5225  External  counter- 
pulsating  device. 

12.  §870.5550  External 
transcutaneous  cardiac  pacemaker 
(noninvasive). 

13.  §  886.3400  Keratoprosthesis. 

14.  §  874.3930  Tympanostomy  tube 
with  semipermeable  membrane. 

15.  §874.5350  Suction  antichoke 
device. 

For  the  following  seven  devices,  the 
required  information  shall  be  submitted 
by  August  14, 1997: 

16.  §870.3450  Vascular  graft 
prosthesis  of  less  than  6  millimeters 
diameter. 

17.  §870.3535  Intra-aortic  balloon 
and  control  system. 

18.  §  870.3600  External  pacemaker 
pulse  generator. 

19.  §874.5370  Tongs  antichoke 
device. 

20.  §  876.5955  Peritoneo-venous 
shunt. 

2\.% 682.1790  Ocular 
plethysmograph . 

22.  §  882.5860  Implanted 
neuromuscular  stimulator. 

For  the  following  five  devices,  the 
required  information  shall  be  submitted 
by  February  14,  1998: 

23.  §  868.5610  Membrane  lung  for 
long-term  pulmonary  support. 
(Originally  due  by  August  14,  1996.)' 

24.  §  870.3300  Arterial  embolization 
device.  (Originally  due  by  Augiist  14, 
1996.)' 

25.  §  870.4230  Cardiopulmonary 
bypass  defoamer.  (Originally  due  by 
February  14,  1997.)' 

26.  §  876.5870  Sorbent  hemoperfusion 
system.  (Originally  due  by  August  14, 
1997.)' 

27.  §  882.5950  Artificial  embolization 
device.  (Originally  due  by  August  14, 
1997.)' 

'  Revised  due  date 

B.  Required  Contents  of  Submissions 

By  the  dates  listed  above,  all 
manu&cturers  currently  marketing 
preamendments  class  III  devices  subject 
to  this  order  shall  provide  a  summary 
or,  and  citation  to,  any  information 


known  or  otherwise  available  to  them 
respecting  the  devices,  including 
adverse  safety  and  effectiveness  data 
that  has  not  been  submitted  under 
section  519  of  the  act.  FDA  suggests  that 
it  may  be  in  the  best  interest  of 
submitters  to  siunmarize  the 
information  submitted  under  section 
519  of  the  act  to  facilitate  FDA's 
decisionmaking,  even  though  such 
information  is  not  required. 

The  information  should  be  submitted 
in  one  of  the  two  following  formats 
depending  on  whether  the  applicant  is 
aware  of  any  information  which  would 
support  the  reclassification  of  the  device 
into  class  I  (general  controls)  or  class  II 
(special  controls).  Information  that 
would  support  the  reclassification  of  the 
device  must  consist  of  adequate,  valid 
scientific  evidence  showing  that  general 
controls  alone  (class  I),  or  general 
controls  and  special  controls  (class  II) 
will  provide  a  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

For  manu&cturers  who  are  not  aware 
of  any  information  that  would  support 
the  reclassification  of  their  device  into 
class  I  or  class  n,  the  information 
^  provided  should  be  submitted  in  the 
following  format: 

1.  Indications  for  Use.  A  general 
description  of  the  disease  or  condition 
to  be  diagnosed,  treated,  cured, 
mitigated,  or  prevented,  including  a 
description  of  the  patient  population  for 
which  the  device  is  intended. 

2.  Device  Description.  An  explanation 
of  how  the  device  functions,  significant 
physical  and  performance 
characteristics  of  the  device,  and  basic 
scientific  concepts  that  form  the  basis 
for  the  device. 

3.  Other  Device  Labeling.  Other  device 
labeling  that  includes  contraindications, 
warnings  and  precautions  and/or 
promotional  materials. 

4.  Risks.  A  summary  of  all  adverse 
safety  and  effectiveness  information  and 
identification  of  the  risks  presented  by 
the  device  as  well  as  any  mech>Jiisms 
or  procedures  that  will  control  the  risk. 

5.  Alternative  Practices  and 
Procedures.  A  description  of  alternative 
practices  or  procedures  for  diagnosing, 
treating,  preventing,  curing,  or 
mitigating  the  disease  or  condition  for 
which  the  device  is  intended. 

6.  Summary  of  Preclinical  and 
Clinical  Data.  The  summary  of 
preclinical  and  clinical  data  should 
include  the  conclusions  drawn  from  the 
studies  which  support  the  safety  and 
effectiveness  of  the  device  as  well  as 
special  controls,  if  any,  that  address  the 
adverse  effects  of  the  device  on  health. 
The  summary  should  include  a  brief 
description  of  the  objective  of  the 
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studies,  the  experimental  design,  how 
the  data  were  collected  and  analyzed, 
and  a  brief  description  of  the  results  of 
the  studies,  whether  positive,  negative, 
or  inconclusive.  The  summary  of  the 
clinical  study(ies)  should  also  include  a 
discussion  of  the  subject  inclusion  and 
exclusion  criteria,  the  study  population, 
reasons  for  patient  discontinuations, 
and  results  of  statistical  analyses. 

7.  Bibliography.  A  copy  of  the  key 
references,  a  brief  summary  of  the 
salient  features  of  each  key  reference, 
and  a  brief  discussion  of  why  the 
reference  is  relevant  to  an  evaluation  of 
the  safety  and  effectiveness  evaluation 
of  the  device. 

Manu£acturers  who  are  aware  of 
information  that  would  support  the 
reclassification  of  their  device  into  class 
I  or  class  11  may  either  submit 
information  using  the  format  described 
below  or  may  submit  a  formal 
reclassification  petition,  which  should 
include  the  information  described 
below  in  addition  to  the  information 
required  under  21  CFR  860.123. 

1.  Identification.  A  brief  narrative 
identification  of  the  device.  This 
identification  should  be  specific  enough 
to  distinguish  a  particular  device  from 

a  generic  type  of  device.  Where 
appropriate,  this  identification  should 
include  a  listing  of  the  materials,  and 
the  component  parts,  and  a  description 
of  the  intended  use  of  the  device. 

2.  Risks  to  Health.  An  identification  of 
the  risks  to  health  should  be  provided. 
This  section  should  simunarize  all 
adverse  safety  and  effectiveness    ^. 
information,  which  have  not  been 
submitted  under  section  519  of  the  act, 
particularly  the  most  significant.  The 
mechanisms  or  procedures  which  will 
control  the  risk  should  be  described.  A 
list  of  the  general  hazards  associated 
with  the  device  and  a  bibliography  with 
copies  of  the  referenced  material  should 
be  provided. 

3.  Recommendation.  A  statement 
whether  the  manufacturer  believes  the 
device  should  be  reclassified  into  class 
I  or  class  II. 

4.  Summary  of  Reasons  for 
Recommendation.  Each  manufacturer 
should  include  a  summary  of  the 
reasons  for  requesting  reclassification  of 
its  device  and  an  explanation  of  why  it 
believes  the  device  meets  the  statutory 
criteria  for  reclassification  into  class  I  or 
class  II.  Each  manufocturer  should  also 
identify  the  special  controls  that  it 
believes  would  be  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  its  device  if  it  believes 
the  device  should  be  reclassified  into 
class  II. 

5.  Summary  of  Valid  Scientific 
Evidence  on  Which  the 


Recommendation  Is  Based. 
Manufactvuers  are  advised  that,  when 
considering  a  formal  reclassification 
petition,  FDA  will  rely  only  upon  valid 
scientific  evidence  to  determine  that 
there  is  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device,  if 
regulated  by  general  controls  alone 
(class  I)  or  by  general  controls  and 
special  controls  (class  11).  Valid 
scientific  evidence  consists  of  evidence 
from  well-controlled  investigations, 
partially  controlled  studies,  studies  and 
objective  trials  without  matched 
controls,  well-documented  case 
histories  conducted  by  qualified 
experts,  and  reports  of  significant 
human  experience  with  a  marketed 
device,  from  which  it  can  fairly  and 
responsibly  be  concluded  by  qualified 
experts  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  a  device  under  its  conditions  of  use. 
The  evidence  required  may  vary 
according  to  the  characteristics  of  the 
device,  its  conditions  of  use,  the 
existence  and  adequacy  of  warnings  and 
other  restrictions,  and  the  extent  of 
experience  with  its  use.  Isolated  case 
reports,  random  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness  (see 
§  860.7(c)(2)). 

According  to  §  860.7(d)(1).  there  is 
reasonable  assurance  that  a  device  is 
safe  when  it  can  be  determined,  based 
upon  valid  scientific  evidence,  that  the 
probable  benefits  to  health  from  use  of 
the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  and  warnings 
against  unsafe  use,  outweigh  any 
probable  risks.  The  valid  scientific 
evidence  used  to  determine  the  safety  of 
a  device  shall  adequately  demonstrate 
the  absence  of  unreasonable  risk  of 
illness  or  injury  associated  with  the  use 
of  the  device  for  its  intended  uses  and 
conditions  for  use.  Moreover,  under 
§  860.7(e)(1).  there  is  reasonable 
assurance  that  a  device  is  effective  when 
it  can  be  determined,  based  upon  valid 
scientific  evidence,  that  in  a  significant 
portion  of  the  target  population,  the  use 
of  the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  for  use  and 
warnings  against  unsafe  use,  will 
provide  clinically  significant  results. 

Manufactiu^rs  submitting  a  formal 
reclassification  petition  may  wish  to 
request  two  petitions  as  examples  of 
successful  reclassification  petitions. 
Magnetic  Resonance  Imaging  devices, 
docket  Nos.  87P-0214/CP-1  through 
CP-13.  and  Nd:YAG  Laser  for  posterior 


capsulotomy  devices,  docket  no.  86P- 
0083,  were  both  reclassified  from  class 
ni  to  class  n  subsequent  to  the 
submission  of  reclassification  petitions. 
Both  petitions  are  available  upon 
submission  of  a  Freedom  of  Information 
request  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklavtm  Dr.. 
rm.  1-23,  Rockville,  MD  20850. 

IV.  Submission  of  Required  Information 

The  summary  of,  and  citation  to,  any 
information  required  by  the  act  must  be 
submitted  by  the  dates  listed  above  to 
the  Dociunent  Mail  Center  (address 
above). 

Dated:  May  30, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
|FR  Doc.  97-15449  Filed  6-12-97;  8:45  am) 
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DEP  i  =  '  M  EhfT  OF  HEALTH  AND 
HUMAhi  SERVICES 

Food  and  Drug  Administration 

[DodWt  No.  94M-0417] 

Order  for  Certain  Class  Hi  Devices; 

bJD"^  ssJon  of  Safety  and 
tif!«K:iiyene8S  Information;  Group  2 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
schedule  for  submission  of  summaries 
and  citations  for  3  devices  included  in 
the  order  requiring  manufarturers  of  31 
class  in  devices  (Group  2)  to  submit  to 
FDA  a  summary  of,  and  a  citation  to.  all 
information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  or 
effectiveness  information  concerning 
the  devices  that  have  not  been 
submitted  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act).  In 
response  to  comments  received  on  the 
August  14,  1995,  order  and  in  order  to 
facilitate  the  review  process,  FDA  is 
grouping  three  cardiovascular  devices 
with  related  uses  together  and  is 
changing  the  date  by  which  sununaries 
and  citations  are  to  be  submitted  for 
them  to  February  14. 1998.  As  a 
reminder  to  device  manufecturers,  FDA 
is  also  reprinting  the  due  dates  for  all 
other  devices  listed  in  the  August  14, 
1995,  order. 

DATES:  Summaries  and  citations  must  be 
submitted  by  the  dates  listed  below. 
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ADDRESSES:  Submit  summaries  and 
citations  to  the  Document  Mail  Center 
(HFZ-^01),  Food  and  IDrug 
Administration,  Center  for  Devices  and 
Radiological  Health,  9200  Corporate 
Blvd.,  Rockville,  MD  20850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  M.  Melling,  Center  for  Devices 
and  Radiological  Health  (HFZ-^04). 
Food  and  E)Tug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  act  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  classes:  Class 
I  (general  controls),  class  II  (special 
controls),  and  class  III  (premarket 
approval).  Generally,  devices  that  were 
on  the  market  before  May  28,  1976.  the 
date  of  enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295).  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices, 
have  been  classified  by  FDA.  This 
notice  refers  to  both  the  class  III  devices 
that  were  on  the  market  before  May  28, 
1976,  and  the  substantially  equivalent 
devices  that  were  marketed  on  or  after 
that  date,  as  "preamendment  devices". 

Section  515(b)  of  the  act  (21  U.S.C. 
360e(b))  establishes  the  requirement  that 
a  preamendments  device  that  FDA  has 
classified  into  class  HI  is  subject  to 
premarketi,approval.  However  the 
submission  of  a  premarket  approval 
application  (PMA),  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDF),  is  not  required  until  90 
days  after  FDA  issues  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also,  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  regulations  (21  CFR  part  812)  until 
the  date  stipulated  by  FDA  in  the  final 
rule  requiring  premarket  approval  for 
that  device.  If  a  PMA  or  a  notice  of 
completion  of  a  PDF  is  not  filed  by  the 
later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may,  however,  be 
distributed  only  for  investigational  use 
if  the  manufacturer,  importer,  or  other 
sponsor  of  the  device  complies  with  the 
IDE  regulations. 

To  date,  FDA  has  issued  final  rules 
requiring  the  submission  of  PMA's  for 
52  preamendment  class  ID  devices. 
Additionally,  FDA  has  issued  proposed 
rules  for  12  other  devices.  There  are  68 
remaining  preamendment  class  III 
devices  for  which  FDA  has  not  yet 
initiated  any  action  requiring  the 


submission  of  PMA's.  The  original 
number  of  approximately  140 
preamendments  class  III  devices  can  be 
accounted  for  by  past  reclassification 
actions. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  changed 
the  definition  of  class  II  devices  &t)m 
those  for  which  a  performance  standard 
is  necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness  to 
those  for  which  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  Special 
controls  include  performance  standards, 
postmarket  surveillance,  patient 
registries,  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  to  provide  such  assurance. 
Thus,  the  SMDA  modified  the  definition 
of  class  II  devices  to  permit  reliance  on 
special  controls,  rather  than 
performance  standards  alone,  to  provide 
reasonable  assiu-ance  of  safety  and 
effectiveness. 

The  SMDA  also  added  new  section 
515(i)  to  the  act.  This  section  requires 
FDA  to  order  manufiacturers  of 
preamendment  class  III  devices  for 
which  no  final  regulation  requiring  the 
submission  of  PMA's  has  been  issued  to 
submit  to  the  agency  a  summary  of,  and 
a  citation  to,  any  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse  safety 
and  effectiveness  information  which  has 
not  been  submitted  under  section  519  of 
the  act  (21  U.S.C.  360i).  Section  519  of 
the  act  requires  manufacturers, 
importers,  or  distributors  to  maintain 
records  and  to  report  information  that 
reasonably  suggests  that  one  of  its 
marketed  devices  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
or  that  a  malfunction  of  the  device  is 
likely  to  cause  death  or  serious  injiuy 
on  recurrence.  Section  515(i)  of  the  act 
also  directs  FDA  to  publish  a  regulation 
before  December  1,  1995,  for  each 
device  subject  to  section  515(i),  either 
revising  the  classification  of  the  device 
into  class  I  or  class  II  or  requiring  the 
device  to  remain  in  class  III.  Finally, 
section  515(i)  of  the  act  requires  that, 
within  12  months  after  publication  of  a 
regulation  retaining  a  device  in  class  III, 
FDA  is  to  establish  a  schedule  for  the 
promulgation  of  a  rule  requiring  the 
submission  of  PMA's  for  the  device. 

In  the  Federal  Register  of  May  6,  1994 
(59  FR  23731),  FDA  announced  its 
strategy  for  addressing  the  116 
remaining  preamendment  class  III 
devices.  In  this  notice,  FDA  made 


available  a  document  setting  forth  its 
strategy  for  implementing  the  provisions 
of  the  SMDA  that  require  FDA  to  review 
the  classification  of  certain  class  III 
devices,  and  either  reclassify  the 
devices  into  class  I  or  class  11  or  retain 
them  in  class  III.  Under  this  plan,  the 
agency  divided  the  universe  of 
preamendment  class  III  devices  into 
three  groups:  Group  1  devices  are 
devices  that  FDA  believes  raise 
significant  questions  of  safety  and/or 
effectiveness,  but  are  no  longer  used  or 
are  very  limited  in  use;  Group  2  devices 
are  devices  that  FDA  believes  have  a 
high  potential  for  being  reclassified  into 
class  11;  and  Group  3  devices  are  devices 
that  FDA  believes  are  currently  in 
commercial  distribution  and  are  not 
likely  candidates  for  reclassification. 
There  are  a  total  of43,  31,  and  42  (15 
high  priority)  devices  in  Groups  1,2, 
and  3,  respectively. 

In  the  May  6, 1994,  notice,  FDA 
announced  its  intention  to  call  for  the 
submission  of  PMA's  for  the  15  highest 
priority  devices  in  Group  3,  and  for  all 
Group  1  devices.  In  the  Federal  Register 
of  September  27,  1996  (61  FR  50704), 
was  published  a  final  rule  requiring  the 
filing  of  a  PMA  or  a  notice  of 
completion  of  a  PDF  for  41  class  m 
devices  (Group  1  device).  In  the  Federal 
Register  of  May  6, 1994.  notice,  the 
agency  also  aimounced  its  intention  to 
issue  an  order  under  section  515(i)  of 
the  act  for  the  remaining  Group  3 
devices  and  all  of  the  Group  2  devices. 

In  the  Federal  Register  of  Augiist  14, 
1995  (60  FR  41986),  FDA  issued  an 
order  requiring  manufacturers  of  the  31 
devices  in  Group  2  to  submit  a  summary 
of,  and  citation  to,  all  safety  and 
effectiveness  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse  safety 
and  effectiveness  information 
concerning  the  devices  which  had  not 
been  submitted  under  section  519  of  the 
act.  Under  section  515(i)  of  the  act,  FDA 
is  authorized  to  require  the  submission 
of  the  adverse  safety  and  effectiveness 
information  identified  in  the  summary 
and  citation  submitted  in  response  to 
this  order,  if  such  information  is 
available.  In  this  notice,  FDA  is 
grouping  three  devices  with  related  uses 
together  and  is  revising  the  date  by 
which  summaries  and  citations  are  to  be 
submitted.  The  summaries  for  the 
cardiopulmonary  bypass  arterial  line 
blood  filter  (originally  due  by  August 
14, 1997),  the  cardiopulmonary  bypass 
pulsatile  flow  generator  (originally  due 
by  August  14,  1998),  and  the 
cardiopulmonary  bypass  oxygenator 
(originally  due  by  August  14,  1997)  are 
now  due  by  February  14, 1998.  Based 
upon  the  information  submitted  in 


UMI 


response  to  this  order,  FDA  will  issue  a 
proposed  regulation  for  each  device 
either  proposing  its  reclassification  into 
class  I  or  class  II,  or  retaining  the  device 
in  class  III.  The  due  dates  for  summaries 
and  citations  for  the  other  Group  2 
devices  remain  the  same  and  are  listed 
below. 

n.  Statutory  Authority  and 
Enforcement 

In  addition  to  the  provisions  of 
section  515(i)  of  the  SMDA  described  in 
section  I  of  this  docimient,  this  order  is 
issued  under  section  519  of  the  act,  as 
implemented  by  §  860.7(g)(2)  (21  CFR 
860.7(g)(2)).  This  regulation  authorizes 
FDA  to  require  reports  or  other 
information  bearing  on  the  classification 
of  a  device.  Section  519  of  the  act  also 
requires  the  reporting  of  any  death  or 
serious  injury  caused  by  a  device  or  by 
its  malfunction. 

Failure  to  comply  with  this  order  is  a 
prohibited  act  under  section  301  (q)  of 
the  act  (21  U.S.C.  331(q)),  and  the 
agency  will  use  its  enforcement  powers 
to  deter  noncompliance.  Violations 
under  section  301  of  the  act  may  be 
subject  to  seizure  or  injunction  under 
sections  302(a)  and  304(a)  of  the  act  (21 
U.S.C.  332(a)  and  334(a)).  In  addition, 
violations  imder  section  301  of  the  act 
may  be  subject  to  civil  penalties  under 
section  303(f)  of  the  act  (21  U.S.C. 
333(f))  and  criminal  prosecution  under 
section  303(a)  of  the  act. 

m.  Ordo- 

The  agency  is  hereby  issuing  this 
order  under  sections  515(i)  and  519  of 
the  act  and  §  860.7(g)(1)  of  the 
regulations.  Under  the  order,  the 
required  information  shall  be  submitted 
by  the  dates  listed  below  so  that  FDA 
may  begin  promptly  the  process 
established  by  section  515(i)  of  the  act 
to  either  revise  or  sustain  the  current 
classification  of  these  devices.  The  three 
devices  listed  with  a  February  14,  1998, 
due  date  are  the  devices  whose  due  date 
is  being  revised.  The  remaining  due 
dates  are  reprinted  here  from  the  Augiist 
14, 1995,  order  as  a  reminder  to  device 
manufacturers. 

A.  Deadlines  for  Submission  of 
Information 

For  the  following  eight  devices,  the 
required  information  was  to  be 
submitted  by  August  14,  1996: 

1.  §  864.7250  Erythropoietin  assay. 

2.  §  864.7300  Fibrin  monomer 
paiacoagalation  test. 

3.  §  876.3630  Penile  rigidity  implant. 

4.  §  878.5360  Tweezer-type  epilator. 

5.  §  884.1060  Endometrial  aspirator. 

6.  §  884. 1 100  Endometrial  brush. 

7.  §  884.1 185  Endometrial  washer. 


8.  §  886.3920  Eye  valve  implants. 
For  the  following  nine  devices,  the 

required  information  was  to  be 
submitted  by  February  14,  1997: 

9.  §  866.3305  Herpes  simplex  virus 
serological  reagents. 

10.  §  866.3510  Rubella  virus 
serological  reagents. 

11.  §  870.3620  Pacemaker  lead 
adaptor. 

12.  §  872.6080  y4jrbnjsii. 

13.  %876.44Q0Electrohydraulic 
lithotriptor. 

14.  §  878.3610  Esophageal 
prosthesis. 

15.  §  878.3720  TracAeai  prosthesis. 

16.  §884.4100  Endoscopic 
electrocautery  and  accessories. 

17.  §  884 . 4 1 50  Bipolar  en  doscopic 
coagulator-cutter  and  accessories. 

For  the  following  eight  devices,  the 
required  information  shall  be  submitted 
by  August  14, 1997: 

18.  §  868.1 150  Indwelling  blood 
carbon  dioxide  partial  pressure 
analyzer. 

19.  §  868.1170  IndweWing  Wood 
hydrogen  ion  concentration,  analyzer. 

20.  §  868.1200  Indwelling  blood 
oxygen  partial  pressure  analyzer. 

21.  §870.3680  Cardjovascu/ar 
permanent  pacemaker  electrodes. 

22.  §  876.5860  High  permeability 
hemodialysis  system. 

23.  §  878.5650  Topical  02  chamber. 

24.  §  882.5940  Electroconvulsive 
therapy  device. 

25.  §  888.3660  Shoulder  semi- 
constrained. 

For  the  following  three  devices,  the 
required  information  shall  be  submitted 
by  February  14, 1998: 

26.  §  870.4260  Cardiopulmonary 
bypass  arterial  line  blood  filter. 
(Originally  due  August  14,  1997.)> 

27.  §  870.4320  Cardiopulmonary 
bypass  pulsatile  flow  generator. 
(Originally  due  on  August  14, 1998.)' 

28.  §870.4350  Cardiopulmonary 
bypass  oxygenator.  (Originally  due  on 
August  14, 1997.)^ 

For  the  following  three  devices,  the 
required  information  shall  be  submitted 
by  August  14,  1998: 

29.  §  870.3710  Pacemaker  repair  or 
replacement  material. 

30.  §  870.5200  External  cardiac 
compressor. 

31.  §  876.5540  Implanted  blood 
access  device. 

B.  Required  Contents  of  Submissions 

By  the  dates  listed  in  section  m.  A  of 
this  document,  all  manufactures 
currently  marketing  preamendments 
class  ni  devices  subject  to  this  order 
shall  provide  a  simmiary  of,  and  citation 
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to,  any  information  known  or  otherwise 
available  to  them  respecting  the  devices, 
including  adverse  safety  and 
effectiveness  data  which  has  not  been 
submitted  under  section  519  of  the  act 
FDA  suggests  that  it  may  be  in  the  best 
interest  of  submitters  to  siunmaiize  the 
information  submitted  under  section 
519  of  the  act  to  facilitate  FDA's 
decisionmaking,  even  though  such 
information  is  not  required. 

The  information  should  be  submitted 
in  one  of  the  two  following  formats 
depending  on  whether  the  applicant  is 
aware  of  any  information  that  would 
support  the  reclassification  of  the  device 
into  class  I  (general  controls)  or  class  II 
(special  controls).  Information  that 
would  support  the  reclassification  of  the 
device  must  consist  of  adequate,  valid 
scientific  evidence  showing  that  general 
controls  alone  (class  I),  or  general 
controls  and  special  controls  (class  11) 
will  provide  a  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

For  manufacturers  who  are  not  aware  ' 
of  any  information  that  would  support 
the  reclassification  of  their  device  into 
class  I  or  class  n,  the  information 
provided  should  be  submitted  in  the 
following  format: 

1.  Indications  for  use.  A  general 
description  of  the  disease  or  condition 
to  be  diagnosed,  treated,  cured, 
mitigated,  or  prevented,  including  a 
description  of  the  patient  population  for 
which  the  device  is  intended. 

2.  Device  description.  An 
explanation  of  how  the  device 
functions,  significant  physical  and 
performance  characteristics  of  the 
device,  and  basic  scientific  concepts 
that  form  the  basis  for  the  device. 

3.  Other  device  labeling.  Other  devioe 
labeling  that  includes  contraindications, 
warnings  and  precautions  and/or 
promotional  materials. 

4.  Risks.  A  summary  of  all  adverse 
safety  and  effectiveness  information  and 
identification  of  the  risks  presented  by 
the  device  as  well  as  any  mechanisms 
or  procedures  which  will  control  the 
risk. 

5.  Alternative  practices  and 
procedures.  A  description  of  alternative 
practices  or  procedures  for  diagnosing, 
treating,  preventing,  curing,  or 
mitigating  the  disease  or  condition  for 
which  the  device  is  intended. 

6.  Summary  of  preclinical  and 
clinical  data.  The  siunmary  of 
preclinical  and  clinical  data  should 
include  the  conclusions  drawn  from  the 
studies  which  support  the  safety  and 
effectiveness  of  the  device  as  well  as 
special  controls,  if  any,  which  addreat 
the  adverse  effects  of  the  device  on 
health.  The  summary  should  include  a 
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brief  description  of  the  objective  of  the 
studies,  the  experimental  design,  how 
the  data  were  collected  and  analyzed, 
and  a  brief  description  of  the  results  of 
the  studies,  whether  positive,  negative, 
or  inconclusive.  The  summary  of  the 
clinical  study(ies)  should  also  include  a 
discussion  of  the  subject  inclusion  and 
exclusion  criteria,  the  study  population, 
reasons  for  patient  discontinuations, 
and  results  of  statistical  analyses. 

7.  Bibliography.  A  copy  of  the  key 
references,  a  brief  summary  of  the 
salient  features  of  each  key  reference, 
and  a  brief  discussion  of  why  the 
reference  is  relevant  to  an  evaluation  of 
the  safety  and  effectiveness  evaluation 
of  the  device. 

Manufacturers  who  are  aware  of 
information  that  would  support  the 
reclassiHcation  of  their  device  into  class 
I  or  class  II  may  either  submit 
information  using  the  format  described 
below  or  may  submit  a  formal 
reclassification  petition,  which  should 
include  the  information  described 
below  in  addition  to  the  information 
required  under  21  CFR  860.123: 

1.  Wenti^cat7on.  A  brief  narrative 
identification  of  the  device.  This 
idendfication  should  be  specific  enough 
to  distinguish  a  particular  device  fit)m 

a  generic  type  of  device.  Where 
appropriate,  this  identification  should 
include  a  listing  of  the  materials,  and 
the  component  parts,  and  a  description 
of  the  intended  use  of  the  device. 

2.  Risks  to  health.  An  identification 
of  the  risks  to  health  should  be 
provided.  This  section  should 
summarize  all  adverse  safety  and 
effectiveness  information  that  has  not 
been  submitted  under  section  519  of  the 
act,  particularly  the  most  significant. 
The  mechanisms  or  procedures  which 
will  control  the  risk  should  be 
described.  A  list  of  the  general  hazards 
associated  with  the  device  and  a 
bibliography  with  copies  of  the 
referenced  material  should  be  provided. 

3.  Recommendation.  A  statement 
whether  the  manufacturer  believes  the 
device  should  be  reclassified  into  class 
I  or  class  II. 

4.  Summary  of  reasons  for 
recommendation.  Each  manufactiirer 
should  include  a  summary  of  the 
reasons  for  requesting  reclassification  of 
its  device  and  an  explanation  of  why  it 
believes  the  device  meets  the  statutory 
criteria  for  reclassification  into  class  I  or 
class  II.  Each  manufacturer  should  also 
identify  the  special  controls  that  if 
believes  would  be  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  its  device  if  it  believes 
the  device  should  be  reclassified  into 
class  II. 


5 .  Summary  of  valid  scientific ' 
evidence  on  which  the  recommendation 
is  based.  Manufacturers  are  advised 
that,  when  considering  a  formal 
reclassification  petition,  FDA  will  rely 
only  upon  valid  scientific  evidence  to 
determine  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  if  regulated  by  general 
controls  alone  (class  I)  or  by  general 
controls  and  special  controls  (class  U). 
Valid  scientific  evidence  consists  of 
evidence  from  well-controlled 
investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device,  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  a  device  under  its  conditions  of  use. 
The  evidence  required  may  vary 
according  to  the  characteristics  of  the 
device,  its  conditions  of  use,  the 
existence  and  adequacy  of  warnings  and 
other  restrictions,  and  the  extent  of 
experience  with  its  use.  Isolated  case 
reports,  random  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness  (see 
§  860.7(c)(2}). 

According  to  §  860.7(d)(1),  there  is 
reasonable  assurance  that  a  device  is 
safe  when  it  can  be  determined,  based 
upon  valid  scientific  evidence,  that  the 
probable  benefits  to  health  from  use  of 
the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  and  warnings 
against  unsafe  use,  outweigh  any 
probable  risks.  The  valid  scientific 
evidence  used  to  determine  the  sidety  of 
a  device  shall  adequately  demonstrate 
the  absence  of  unreasonable  risk  of 
illness  or  injury  associated  with  the  use 
of  the  device  for  its  intended  uses  and 
conditions  for  use.  Moreover,  under 
§  860.7(e)(1),  there  is  reasonable 
assurance  that  a  device  is  effective  when 
it  can  be  determined,  based  upon  valid 
scientific  evidence,  that  in  a  significant 
portion  of  the  target  population,  the  use 
of  the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  for  use  and 
warnings  against  unsafe  use,  will 
provide  clinically  significant  results. 

Manufacturers  submitting  a  formal 
reclassification  petition  may  wish  to 
request  two  petitions  as  examples  of 
successful  reclassification  petitions. 
Magnetic  resonance  imaging  devices. 
Docket  Nos.  87P-0214/CP-1  through 


CP-13,  and  NdrYAG  Laser  for  posterior 
capsulotomy  devices.  E>ocket  No.  86P- 
0083,  were  both  reclassified  from  class 
III  to  class  II  subsequent  to  the 
submission  of  reclassification  petitions. 
Both  petitions  are  available  upon 
submission  of  a  Freedom  of  Information 
request  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20850. 

IV.  Submission  of  Required  Infbmution 

The  summary  of,  and  citation  to.  any 
information  required  by  the  act  must  be 
submitted  by  the  dates  listed  above  to 
the  Document  Mail  Center  (address 
above). 

Dated:  )une  4, 1997. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

(FR  Doc.  97-15450  Filed  6-12-97;  8:45  am] 

BILUNG  CODE  4iaiMH-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(Document  ldentlfi«r  HCFA-255] 

Agency  lnforma-o~  Co  section 

Activities:  Prorosw;     o'ection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collection  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Municipal 
Health  Services  Cost  Report  Form,  and 
supporting  regulations  42  CFR  405.427; 
Form  No.:  HCFA-255;  Use:  The 
Municipal  Health  Services  Program 
(MHSP)  Cost  Report  (HCFA-255)  is 
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used  by  the  participating  MHSP  climes 
to  report  costs  for  health  care  services 
rendered  to  Medicare  beneficiaries.  It  is 
also  used  to  gather  data  to  properly 
evaluate  the  MHSP  demonstratioD.  This 
form  has  been  used  since  1979. 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Government;  Number  of 
Respondents:  14;  Total  Annual 
Responses:  14;  Total  Annual  Hours: 
476. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcSa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
nimiber,  to  Paperwork0hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  oomments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Himian 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  June  5, 1997. 
Edwin  J.  GUlzal, 

Director.  A4artageinent  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 
[PR  Doc.  97-15506  Filed  6-12-97;  8:45  am] 

BILUNG  CODE  412(Mt3-P 


DEPARTMENT  OF  HEALTH  AND 

lUMAN  SERVICED 


'-*ealt^  Resources  ans 
Administrstior- 


>erv>ct(i» 


Speciai  Prefects  o«  Naticnai 
Significance  Program   -">¥  Serv'cp 
Dei'very  Modess 

AGtNC^ .  Health  Resources  and  Services 

Administration,  HHS. 

ACTKM:  Notice  of  limited  competition. 

aUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  a  limited  competition  to 
support  the  completion  and 
dissemination  of  innovative  programs  to 
advance  knowledge  and  skills  in  the 
delivery  of  health  and  support  services. 
The  objectives  of  the  Special  Projects  of 
National  Significance  (SPNS)  Program 
are  to:  assess  the  effectiveness  of 
particular  models  of  care;  support 
innovative  program  design;  and  to 


promote  replication  of  effective  models. 
Awards  will  be  made  under  the  program 
authority  of  Section  2691  of  the  Public 
Health  Service  Act,  as  amended  by  the 
Ryan  White  CARE  Act  Amendments  of 
1996,  Public  Law  104-146,  dated  May 
20. 1996. 

HRSA  is  limiting  competition  among 
eight  (8)  currently  funded  SPNS 
Program  cooperative  agreement  projects 
that  were  initially  funded  in  fiscal  year 
(FY)  1994  for  three  years,  including:  The 
Center  for  Conmiunity  Health, 
Education,  and  Research,  Dorchester, 
MA;  Emory  University,  Atlanta,  GA;  the 
Interamerican  College  of  Physicians  and 
Surgeons,  New  York,  NY;  Missouri 
Department  of  Health,  Jefferson  City, 
MO;  University  of  Colorado  Health 
Science  Center,  Denver,  CO;  University 
of  Texas  Health  Science  Center,  San 
Antonio,  TX;  University  of  Washington, 
Seattie,  WA;  and,  the  Visiting  Nurse 
Association,  Los  Angeles,  CA. 

An  additional  two-year  project  period 
will  allow  these  projects  the 
opportunity  to  fully  and 
comprehensively  evaluate,  and 
disseminate  the  models  of  HIV  care 
developed  diuing  the  initial  project. 

GRANTS/AMOUNTS:  The  total  amoimt  of 
funds  available  in  FY  97  is  $2,200,000. 
Up  to  eight  projects  will  be  funded  for 
an  additional  two-year  project  period. 
Funding  beyond  FY  97  is  subject  to  the 
appropriation  of  FY  98  funds  for  the 
Ryan  White  CARE  Act  and  satisfactory 
progress  in  meeting  the  project's 
objectives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  may  be  obtained 
from  Ms.  Mirtha  Beadle,  Deputy 
Director,  SPNS  Program,  Office  of 
Science  and  Epidemiology,  Bureau  of 
Health  Resources  Development,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Room  7A-08, 
Rockville.  MD  20857.  The  telephone 
number  is  (301)  443-6439  and  the  FAX 
number  is  (301)  443-4965. 

OTHER  QPA>r-  *HfOtmik-noH: 

Certificiiuun  kegaru.'ag  Environmental 
Tobacco  Smoke: 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 


OMB  Catalog  of  Federal  Domestic 
Assistance: 

The  number  for  the  Special  Projects  of 
National  Significance  Program  is  93.928. 

Dated:  June  5, 1997. 
Oande  Earl  Fox, 

Acting  Administrator. 

[PR  Doc.  97-15448  Filed  6-12-97;  8:45  am] 

BnjJNO  COOE  4iao-ts-p 


DEPi-MENT  OF  HEALTH  AND 
HUMAI^  SERVICES 

National  Institutes  of  Health 

Nationaiinstitutf    '  ^'■^  -  HmM\ 
Notice  of  Ciosec  Me^i  <y^ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App>endix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Same:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date.  June  19. 1997. 

Time:  11  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle.  N.W.,  Washington.  DC 
20037. 

Contact  Person:  Maureen  L  Eister. 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 44^ 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote;  June  25, 1997. 

Time:  6  p.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave,  Chevy  Chase.  MD  20815. 

Contact  Person:  Michael  D.  Hirsch, 
Paridawn.  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857  Telephone:  301,  443- 
3936. 

Conunittee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  panel 

DDte:June27. 1997. 

Time:  10  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  D.  Hirsch, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857;  Telephone:  301.  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  2,  1997. 

Time:  3  p.m. 

Place:  Parklawn.  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts,  Paiklawn. 
Room  9-101.  5600  Fishers  Lane.  Rockville, 
MD  20857;  Telephone:  301,  443-3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  timde 
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secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282] 

Dated:  |une  9.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-15546  Filed  6-12-97;  8:45  ami 
BtLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  meeting: 

Committee  Name:  Minority  Biomedical 
Research  Support,  Review  Subcommittee — 
Fane!2. 

Date:  June  13.  1997. 

Time  of  Meeting:  8:30  a.m. — adjournment. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  N.W.,  Washington.  D.C. 
20007. 

Contact  Person:  Arthur  L.  Zachary,  Ph.D. 
Scientific  Review  Administrator.  NICMS  45 
Center  Drive.  Room  lAS-13  Bethesda,  MB 
20892-6200  301-594-2886. 

Purpose:  To  review  Institutional  research 
training  grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  [MARCI;  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRSj) 


Dated:  June  10. 1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  97-15547  Filed  6-12-97;  8:45  am) 

BllXmO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  9.  1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rocldedge  2,  Room  5106; 
Telephone  Conference. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  5106.  Bethesda. 
Maryland  20892;  (301)  435-1166. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Z>ate.  July  22.  1997. 

Time:  10:00  a.m. 

Place:  NIH.  Rocldedge  2,  Room  4156; 
Telephone  Conference. 

Contact  Person:  Dr.  Ronald  Ehibois, 
Scientific  Review  Administrator.  6701 
Rocldedge  Drive.  Room  4156,  Bethesda, 
Maryland  20892;  (301)  435-1722. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  7, 1997. 

Time:  1:00  p.m. 

Place:  Holiday  Inn-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Administrator,  6701 
RockJedge  Drive,  Room  4122,  Bethesda, 
Maryland  20892;  (301)  435-1779. 

Purpose/Agenda:  To  review  Small 
Business  Iimovation  Research. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  14,  1997. 

Time;  8:30  a.m. 

Place:  Holiday  Iim-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5116,  Bethesda,  Maryland  20892;  (301) 
435-1171. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  profMsals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  [>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846 — 93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  June  9,  1997. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  97-15545  Filed  6-12-97;  8:45  am] 

BtLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public^Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Drug  Testing  Advisory  Board 
(DTAB)  of  the  Center  for  Substance 
Abuse  Prevention  in  August  1997. 

The  two-day  scientific  meeting  will  be 
to  continue  discussing  alternative 
specimens  and  technologies  of  drug 
testing  (i.e.,  hair,  saliva,  sweat,  and  non- 
instrument  based  on-site  tests)  as  they 
apply  to  workplace  drug  testing 
programs.  The  entire  meeting  is  open  to 
the  public;  however,  attendance  by  the 
public  will  be  limited  to  space  available. 
Therefore,  it  would  be  helpful  if  those 
planning  to  attend  would  pre-register  by 
following  Registration  instructions 
below.  There  will  be  a  very  limited  time 
for  public  comment  during  the  meeting. 
Any  individual  desiring  to  make  a 
formal  comment  should  notify  the 
contact  person  listed  below  before  July 
25. 

The  purpose  of  the  meeting  is:  (1)  To 
review  the  proposed  principles  and 
criteria  associated  with  a  forensic 
workplace  drug  testing  program 
presented  at  the  April  28-30,  1997, 
DTAB  meeting  and  determine  if  those 
are  the  appropriate  standards  that  any 
drug  testing  program  needs  to  satisfy;  (2) 
to  review  the  information  and  scientific 
studies  presented  or  submitted  by  the 
representatives  of  the  alternative 
specimens  and  technology  industries 
during  and/or  after  the  April  28-30 
DTAB  meeting,  to  determine  their 
strengths  and  weaknesses,  what  criteria 
they  satisfy,  and  what  areas  may  need 
improvement:  and  (3)  to  make 
recommendations  to  assist  these 
alternative  specimens  and  technologies 
to  satisfy  the  criteria. 

An  agenda  for  this  meeting  and  a 
roster  of  board  members  may  be 
obtained  from:  Ms.  Giselle  Hersh, 
Division  of  Workplace  Programs,  Room 
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13A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6014. 

Substantive  program  infonnation  may 
be  obtained  from  die  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Drug  Testing 
Advisory  Board. 

Meeting  Date:  August  5-6. 1997. 

P7oce;  DoubleTree  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852;  Phone:  (301)  468-1100. 

Open:  August  5. 1997,  8:30  a.m.-5:00 
p.m.;  August  6, 1997,  8:30  a.m.^:00 
p.m. 

Registration:  Pre-register  by  calling: 
(301)  443-6014  or  by  FAX:  (301)  443- 
3031  for  individuals  planning  to  attend: 
full  name,  organization  and  telephone 
number  or  sign  in  upon  arrival;  there  is 
no  registration  fee. 

Contact:  E)onna  M.  Bush,  Ph.D., 
Executive  Secretary,  Telephone:  (301) 
443-6014  and  FAX:  (301)  443-3031. 

Dated:  )une  6. 1997. 
)eri  LipoT, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

A  dministra  tion. 

[PR  Doc.  97-15395  Filed  6-12-97;  8:45  am] 

BILUNG  COOE  4162-20-U 


"DEPARTMENT  Oi^  SOuSiNG  ^ND 


Notice  o^  ' 
'J-c'iectfrr 


roposec  info- nation 


GENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES-  Comments  due:  August  12,  1997. 
AOCRasSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Olive  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street.  SW.,  Room  9116, 
Washington,  DC  20410. 
FOB  'uB't^ep  iNF0RM.A''O-<  coffTACT:  Zera 
B.  Ta^'ior,  Leiepfiuue  iiuiiiDer  (202)  708— 
0558  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 


SUPPLEMENTARY  INFORMATION:  ine 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Safe  Neighborhood 
Grants  (SNG)  FR-4212. 

Oh/IB  Control  Number  2502-0520. 

Description  of  the  need  for  the 
information  and  proposed  use: 

This  information  collection  is 
required  in  connection  with  HUD's 
proposed  issuance  of  a  Notice  of 
Funding  Availability  (NOFA)  that  will 
announce  the  availability  of  $20,000,000 
in  grant  funds  authorized  under  the 
Department  of  Veterans  Afiairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act.  1997  (Public  Law  No.  104-204, 110 
Stat  2874,  approved  9/26/96. 

Agency  forms,  if  applicable:  SF— 424, 
SF-424A,  SF-LLL.  HUD-50080  and 
HUD-2880. 

Members  of  affected  public:  Project 
Owners  in  federally-assisted  low- 
income  housing  projects. 

Status  of  the  proposed  information 
collection: 

Authority:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  June  6, 1997. 
Nicolas  P.  Reteiiiaa, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[PR  Doc.  97-15508  Filed  6-12-97;  8:45  am] 

BttXMQ  COOE  4S10-Zr-M 


utPAHiMtNl  uh  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctet  No.  FR^200-N-«71 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Government  National  Mortgage 
Association,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comments  due:  August  12, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  K.  Suarez,  Government  National 
Mortgage  Association,  Office  of  PoUcy, 
Program  and  Risk  Management, 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW.. 
Room  6226,  Washington,  DC  20410. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sonya  K.  Suarez.  on  (202)  708-2772 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnation;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
infonnation  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electjDnic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Ginnie  Mae  Issuer 
Eligibility  and  Integrity  Reforms. 

OMB  Control  Number:  2503-0027. 
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Description  of  the  need  for  the 
information  and  proposed  use:  The 
collection  of  information  enables  Ginnie 
Mae  to  hold  issuers  to  higher  eligibility 
standards  and  integrity  standards.  As 
guarantor  of  over  $500  billion  of 
outstanding  mortgage-backed  securities, 
it  is  Ginnie  Mae's  responsibility  to  have 


the  proper  risk  management 
requirements  in  place  to  adequately 
protect  the  Government's  interest.  The 
collection  of  information  will  enable 
Ginnie  Mae  to  better  assess  the 
capability  of  each  issuer  to  fulfill  its 
responsibility  as  a  Ginnie  Mae  issuer. 
Agency  form  numbers:  not  applicable. 


Members  of  affected  public:  Business 
or  other  for-profit  and  the  Federal 
Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Reporting  Burden: 


Description 


Cross  Default  Agreement 

Personnel  Disclosure 

Classified  Balance  Sheet  _. 

Changes  in  Issuer  Control 

Changes  in  Issuer  Status 

Total  Hours  &  Cost  

*  responses  per  respondent  >  1 . 

*  Mrage  rate  =  S22/hour. 


hio.ol 
respondents 


10 
81 
620 
31 
31 


Hours  of  re- 
sponse 


Total  hours 


10 
81 
4,960 
31 
31 


5.113 


Total  annual 
cost 


$220 

1.782 

109.120 

682 

682 


112,486 


Total  Estimated  Burden  Hours:  5,113. 

Status:  Reinstatement,  with  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  May  28.  1997. 
George  S.  Anderaon, 

Executive  Vice  President.  Govewment 

National  Mortgage  Association. 

[FR  Doc.  97-15509  Filed  6-12-97;  8:45  am] 

BIUJNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-07] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  [Insert  date  of 
publication]. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPtEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 


Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess,  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  June  5, 1997. 
Fred  Kanuu.  Jr., 

Acting  Deputy  Assistant  Secretary  for 

Economic  Development. 

IFR  Doc.  97-15222  Filed  6-12-97;  8:45  am) 

BILUNG  CODE  4210-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits  for  Marine 
Mammals 

On  March  26,  1997  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62.  No.  58,  Page  14438,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  £)onald  Home. 
Odem.  TX,  PRT-826750  for  a  permit  to 
import  a  sport-hunted  polar  bear  (Ursus 
maritimus)  trophy  taken  bom  the 
Southern  Beaufort  Sea  population. 
Northwest  Territories,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  May  21, 
1997.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  26,  1997  a  notice  was 
published  in  the  Federal  Register,  Vol. 


62,  No.  58,  Page  14438,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  David  Fox, 
Stroudsburg,  PA.  PRT-826736.  for  a 
permit  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy  talcen 
bom  the  Viscount  Melville  population, 
Northwest  Territories,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  May  21, 
1997.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  26,  1997  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62,  No.  58,  Page  14438,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  Van 
Horn,  Glidden.  LA.  PRT-826745.  for  a 
permit  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy  taken 
from  the  Northern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  May  21, 
1997,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  April  9,  1997  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  68,  Page  17199.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Mark  Samsill, 
Fort  Worth,  TX,  PRT-827037,  for  a 
permit  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy  taken 
from  the  Southern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada,  for  personal  use. 
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Notice  is  hereby  given  that  on  May  27, 
1997,  as  authorized  by  the  provisions  of 
the  Mjirina  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  April  9,  1997  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  68,  Page  17199,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Bruce  Leven, 
Mercer  Island,  WA,  PRT-826941,  for  a 
permit  to  import  a  sport-hunted  polar 
bear  (Ursus  maritimus)  trophy  taken 
from  the  Southern  Beaufort  Sea 
population,  Northwest  Territories, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  May  27, 
1997,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protecidon  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Dated:  June  9. 1997. 
Karen  Anderson, 

Acting  Chiaf,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  97-15486  Filed  6-12-97;  8:45  am) 
BtUJNQ  COOE  4310-86-P 


DEPA«"^V!EN"  OF  THE  INTERIOR 

Fish  and  Wiidii'e  Sfv..-,;- 

a  «a!iabilty  of  3  HaOJtat  Zo^ser\:^'<on 
-'iar  and  Receipt  o?  ar  Appiscaiion  'or 
an  inciafrtai  FaKe  Perrm'  'or  Qro^fr 
"  'ee  ^■a'-rr,.  Cur",-  Couitty   O^egof 

AGENC^:  Fish  and  Wildlife  Service. 
action:  Notice  of  receipt. 

SUMMARY:  This  notice  advises  the  public 
that  Mr.  Kendall  Graver  has  applied  to 
the  Fish  and  Wildlife  Service.  (Service) 
for  an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
application  has  been  assigned  permit 
number  PRT-830269.  The  proposed 
permit  would  authorize  the  incidental 
take,  in  the  form  of  disturbance,  of  the 
marbled  murrelet  (murrelet, 
Brachyramphus  marmoratus],  federally 
listed  as  threatened.  The  permit  would 
be  in  effect  for  5  years. 

The  Service  announces  the  receipt  of 
Mr.  Grover's  incidental  take  permit 
application  and  the  availability  of  the 
proposed  Grover  Tree  Farm  Habitat 
Conservation  Plan  (Plan),  which 
accompanies  the  incidental  take  permit 
application,  for  public  comment.  The 
Plan  fully  describes  the  proposed 
project  and  the  measures  Mr.  Grover 
will  imdertake  to  mitigate  for  project 


impacts  to  the  murrelet.  The  Service  has 
determined  that  Mr.  Grover's  Plan 
qualifies  as  a  "Low  Effect"  Plan  as 
defined  by  the  Fish  and  Wildlife 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  The 
Se^ice  has  further  determined  that 
approval  of  the  Plan  qualifies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  Interior  Manual 
(516  DM2,  Appendix  1  and  516  DM  6. 
Appendix  1).  This  notice  is  provided 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act. 

Comments  are  specifically  requested 
on  the  appropriateness  of  the  No 
Surprises  assurance  contained  in  this 
application  and  described  in  section  VI 
of  the  Plan.  In  the  event  of  luiforeseen 
or  extraordinary  circumstances  affecting 
the  miurelet,  Mr.  Grover  will  not  be 
required  to  provide  additional 
mitigation  measures.  If  the  Service 
makes  a  finding  of  extraordinary 
circumstances,  which  warrants 
requiring  additional  mitigation  or 
compensation,  the  primary 
responsibility  to  provide  this 
compensation  rests  with  the  Federal 
government.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  July  14, 1997. 
ADO  R  fc  H  s  fe  s  Comments  regarding  the 
pennu  application  or  the  Plan  should  be 
addressed  to  the  Fish  and  Wildlife 
Service,  Roseburg  Fish  and  Wildlife 
Office,  2900  NW  Stewart  Parkway, 
Roseburg,  Oregon  97470.  Please  refer  to 
permit  number  PRT-830269  when 
submitting  comments.  Individuals 
wishing  copies  of  the  application  and 
Plan  for  review  should  immediately 
contact  the  above  office.  Documents  also 
wrill  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  David  Peterson,  Fish  and  Wildlife 
Service,  Roseburg  Fish  and  Wildlife 
Office,  telephone  (541)  957-3471. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibits  the 
"taking"  of  a  sp>ecies  listed  as 
endangered  or  threatened.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  "incidentally  take" 
listed  species,  which  is  take  that  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawrful  activities.  Regulations 
governing  permits  for  threatened  species 
are  promulgated  in  50  CFR  17.32; 


regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

Background 

Mr.  Kendall  Grover  proposes  to  thin 
an  86-acre  tract  of  his  tree  farm  over  a 
5-year  period.  The  dominant  conifers  on 
this  tract  are  primarily  45  to  50  year-old 
Douglas-fir  (Pseudotsuga  menziesii\,  10- 
20  inches  in  diameter  with  a  few  larger 
trees.  The  purpose  of  the  action  is  to 
reduce  tree  density  in  those  parts  of  the 
86-acre  tract  where  tree  density  is 
causing  the  growth  rate  of  the  dominant 
and  co-dominant  trees  to  decline.  This 
thinning  would  maintain  the  health  and 
increase  the  growth  rate  of  the 
remaining  forest  stand.  The  thinning  has 
the  potential  to  affect  the  murrelet  and 
the  northern  spotted  owl  (owl,  Strix 
occidentalis  caurina).  Mr.  Grover's  tree 
farm  is  adjacent  to  the  South  Chetco 
Late  Successional  Reserve  within  the 
Siskiyou  National  Forest 

Owls  and  miurelets  are  not  known  to 
nest  on  Mr.  Grover's  property,  but 
activities  on  Mr.  Grover's  property  have 
the  potential  to  disturb  owls  and 
murrelets  that  nest  on  the  adjacent 
South  Chetco  Late  Successional 
Reserve.  The  proposed  timber  harvest 
(thinning)  and  management  plan  for  Mr. 
Grover's  property  described  in  the  Plan 
has  been  designed  to  avoid  incidental 
take  of  owls  and  minimize  and  mitigate 
the  impacts  of  take,  in  the  form  of 
disturbance,  of  murrelets. 

To  mitigate  for  any  disturbance  that 
might  occur  to  murrelets  that  occupy 
the  adjacent  Forest  Service  lands  or 
might  occupy  the  Plan  area,  and  to 
avoid  the  take  of  any  owls,  Mr.  Grover 
proposes  to  implement  the  following 
measures.  These  measures  would  also 
protect  and  improve  murrelet  habitat 
characteristics  in  the  Plan  area.  Harvest 
(thinning)  will  occuT  only  between  Jidy 
15  and  October  31  of  each  year  covered 
under  the  Grover  Tree  Farm  Plan. 
Beginning  July  15  and  through 
September  15,  timber  harvest  activities 
would  not  begin  until  one  hour  after 
sunrise  and  would  stop  two  hours 
before  sunset.  In  the  event  that  seasonal 
fire  restrictions  v«th  a  1:00  p.m.  daily 
closure  are  imposed,  timber  harvest 
activities  may  occur  from  simrise  to  1:00 
p.m.  Dominate  and  co-dominate  trees 
will  not  be  harvested  except  when 
necessary  to  reduce  stand  density  where 
over-crowding  clumps  may  occur.  All 
trees  to  be  cut  will  be  marked  by  Mr. 
Wayne  Krieger,  Forest  Manager.  Tree 
spacing  will  be  variable  based  on  the 
health  and  vigor  of  the  surrounding 
tress.  It  is  anticipated  that  the  stand  wrill 
have  a  spacing  of  1 7  feet  between  trees 
(170  trees  per  acre)  after  the  thinning. 


in  It, 
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All  existing  large  woody  structures  will 
be  preserved  and  defective  portions  of 
logs  from  harvested  trees  will  be  left  on 
the  forest  floor.  Brush  and  thickets  will 
be  preserved  as  much  as  possible. 
Hardwood  trees,  young  seedlings,  snags, 
and  cavity  sites  in  conifer  trees,  will  be 
preserved  as  much  as  possible.  Existing 
roads,  trails  and  landings  will  be 
utilized  where  possible.  New 
construction  for  access  and  disturbances 
to  ground  cover  will  be  minimized.  Skid 
trails  will  utilize  existing  openings  to 
the  maximum  extent  practical.  Erosion, 
which  is  unlikely  to  occur  under  dry 
soil  conditions,  will  be  handled  by 
acceptable  conservation  practices  such 
as  reseeding  if  it  becomes  a  problem. 
Most  large  residual  trees  from  previous 
harvest  will  be  preserved,  and  all  large 
residual  trees  with  old-growth 
characteristics  will  not  be  harvested. 

The  Service  has  determined  that  the 
Grover  Tree  Farm  Plan  qualifies  as  a 
"Low  Effect"  Plan  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook.  Low  Effect  Plans  are  those 
involving:  (1)  minor  or  negligible  effects 
on  federally  listed  and  candidate 
species  and  their  habitats:  and  (2)  minor 
or  negligible  effects  on  other 
environmental  values  or  resources.  The 
Grover  Tree  Farm  Plan  qualifies  as  a 
Low  Effect  Plan  for  the  following 
reasons: 

1.  Approval  of  the  Plan  will  result  in 
minor  or  negligible  effects  on  the 
murrelet.  The  Service  does  not 
anticipate  significant  direct  or 
cumulative  effects  to  the  murrelet  or 
owl  will  result  from  the  proposed 
thinning. 

2.  The  proposed  thinning  will  not 
have  adverse  effects  on  imique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
enviroimiental  risks. 

3.  Approval  of  the  Plan  will  not  result 
in  any  cumulative  or  growth  inducing 
impacts  and.  therefore,  will  not  result  in 
significant  adverse  effects  on  public 
health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  this  Plan  will  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
siffoificant  environmental  effects. 

The  Service  has  therefore  determined 
that  approval  of  the  Grover  Tree  Farm 
Plan  qualifies  as  a  categorical  exclusion 


under  the  National  Envirorunental 
Policy  Act,  as  provided  by  the 
Department  of  Interior  Manual  (516 
DM2.  Appendix  1  and  516  DM  6. 
Appendix  1).  No  further  National 
Environmental  Policy  Act 
documentation  will  therefore  be 
prepared. 

Tnis  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act.  The  Service  will  evaluate  the 
permit  application.  Plan,  and  conunents 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  section  10(a)  of  the  Endangered 
Species  Act.  If  it  is  determined  that  the 
requirements  are  met.  a  permit  will  be 
issued  for  the  incidental  take  of  the 
marbled  murrelet.  The  final  permit 
decision  will  be  made  no  sooner  than  30 
days  from  the  date  of  this  notice. 

Dated:  June  9. 1997. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  I ,  Portland, 
Oregon. 

(PR  Doc.  97-15514  Filed  6-12-97;  8:45  am] 
BtLUNG  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
IPRT-8304121 

Applicant:  Carnivore  Preservation  Trust, 
Pittsboro,  NC. 

The  applicant  requests  a  permit  to 
import  one  captive-bred  male  ocelot 
(Leopardus  pardalis)  from  Tierpark 
Herbstein,  Austria  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 
(PRT-6301421 

Applicant:  Andrew  Merriwether,  University 
of  Michigan,  Ann  Arbor,  ML 

The  applicant  requests  a  permit  to 
import  chimpanzee  [Pan 
tTogIodytes]8hed  hair  samples  collected 
in  the  Kibale  National  Park,  Uganda,  for 
the  purpose  of  scientific  research. 
[PRT-8305301 

Applicant:  )ames  McKeown,  Jr..  Clearwater, 
FL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
maJe  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 


maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
|PRT-«30569j 

Applicant:  Melissa  Etheridge,  Colorado  State 

LJniversity,  Fort  Collins,  CO. 

The  applicant  requests  a  permit  to 
import  blood  samples  collected  from 
captive  chimpanzees  [Pan  troglodytes) 
held  by  the  Uganda  Wildlife  Education 
Center,  Entebbe,  Uganda,  for  the 
purpose  of  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director.,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
[PRT-8016521 

Applicant:  Alaskan  Science  Resource  Center, 
Anchorage.  AK. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 
Walrus  [Odobenus  rosmarus),  230. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  second  amendment  to  the  permit  for 
scientific  research  of  Pacific  walrus  in 
Alaska  to  include  use  of  alternative 
drugs  for  anaesthesia  of  walrus,  and  the 
effects  of  helicopter  overflights  on 
walrus  behavior.  This  request  follows 
the  first  amendment  request  published 
April  24.  1997  [62  FR  20019)  which  is 
still  pending. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Alaska. 

Period  of  Activity:  through  12/31/ 
2000.  the  expiration  date  of  the  current 
permit. 
[PRT-8277171 

Applicant:  Pfennig  Wildlife  Museiun, 
Beulah.  ND. 

Type  of  Permit:  Public  Display. 

Name  and  Number  of  Animals:  polar 
bear  [Ursus  maritimus);  1. 

Summary  of  Activity  to  be 
Authorized:  the  applicant  has  requested 
a  permit  to  import  a  taxidermied  and 
mounted  polar  bear  for  the  purposes  of 
public  display. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  sport-hunted 
by  the  Museum  director  in  the 
Northwest  Territories,  Canada. 


UMI 


Period  of  Activity:  Up  to  five  years 
from  date  of  permit  issuance,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  these  applications 
to  the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 
lPRT-8303751 
Applicant:  Lee  M.  Wahlund,  Carrington,  ND. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 
lPRT-8300531 
Applicant:  David  Barkman,  Goodrich.  ML 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 
[PRT-8300551 
Applicant:  Charles  Antcliff,  Fenton,  MI. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
of  these  applications  for  marine 
mammal  permits  should  be  sent  to  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  notice  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 

Dated:  June  9. 1997. 
Karen  Anderson, 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 
[PR  Doc.  97-15485  Filed  6-12-97;  8:45  am] 

aiUJNQCOpE  4310-6»-P 


DEPAP'MENT  OF  THE  INTERIOR 
Bureau  ot  Land  Ma'^aqement 

[NV-O3O-670&-10;  Closure  Notice  No.  NV- 
030-«7-4»3] 

Temporary  Cos  'p  -•  ^ubllc  Lands; 
Washoe  County.  Nevaoa 

AGENCY:  Bureau  of  Land  Management 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  1997  Reno  National  Championship 
Air  Races. 

EFFECTIVE  DATES:  September  8  through 
September  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)aniel  L.  Jacquet,  Acting  Assistant 
District  Manager,  Division  of 
Nonrenewable  Resources,  Carson  City 
District  Office,  1535  Hot  Springs  Road, 
Carson  City,  Nevada  89706-0638. 
Telephone  (702)  885-610g. 
SUPPLEieNTARY  INFORMATKM:  This 
closure  applies  to  all  the  public,  on  foot 
or  in  vehicles.  The  public  lands  affected 
by  this  closure  are  described  as  follows: 

ML  Diablo  Meridian 

T.21  N.,  R.  19  E. 
Sec.  8.  NVtNEV«.  SEV4NEV4  and  EV^iSEVi 
Sec.  16,  NVi  and  SW'/. 
Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
persotmel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
SI  ,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  Office  of  the 
Bureau  of  Land  Management 

Dated:  June  3, 1997. 
Daniel  L.  Jacqaet, 

Acting  Assistant  District  Manager,  Division 

of  Nonrenewable  Resources. 

[FR  Doc.  97-15505  Filed  6-12-97;  8:45  am) 

BIUMQ  CODE  4310-HC-U 

OtPA^-iTMtN'  0--  ■'"HE  INTERIOR 

Bureau  of  La""  Manaqerr.ent 

lAZ-MC  4  333-02] 

Call  for  Gaa  B    ■  A  1 V  sory  Committee 

Nominate-)  f-s 

aG£nct:  rsaiiord  Field  Office.  Bureau  of 
Land  Management,  Interior. 


ACTION:  Call  for  Nominations  for  Gila 
Box  Riparian  National  Conservation 
Area  Advisory  Committee. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  five 
positions  on  the  Gila  Box  Riparian 
National  Conservation  Area  Advisory 
Committee,  pursuant  to  Title  2,  Section 
201,  of  the  Arizona  Desert  Wilderness 
Act  of  1990. 

BACKGROUND:  The  purpose  of  the  seven- 
member  Advisory  Committee  is  to 
provide  informed  advice  to  the  Safford 
Field  Manager  on  management  of  public 
lands  in  the  Gila  Box  Riparian  National 
Conservation  Area  in  southeastern 
Arizona.  Members  are  currently 
assisting  BLM  specialists  with  the 
preparation  of  the  Final  Gila  Box 
Interdisciplinary  Activity  Plan.  The 
Advisory  Committee  will  meet 
approximately  two  times  during  FY  97 
to  assist  with  plan  preparation. 
Members  serve  without  salary,  but  are 
reimbursed  for  travel  and  per  diem 
expenses  at  current  rates  for  government 
eim>loyees. 

To  ensure  membership  of  the 
Advisory  Conunittee  is  balanced  in 
terms  of  categories  of  interest 
represented  and  functions  performed, 
nominees  must  be  qualified  to  provide 
advice  in  specific  areas  related  to  the 
primary  purposes  for  which  the  Gila 
Box  Riparian  National  Conservation 
Area  was  created.  These  categories  of 
expertise  include  wildlife  conservation, 
riparian  ecology,  archaeology, 
hydrology,  recreation,  environmental 
education,  or  other  related  disciplines. 

Three  positions  on  the  Committee  are 
representatives  for  the  State  of  Arizona, 
Graham  County,  and  Greenlee  County. 
Nominations  for  these  representatives 
are  submitted  to  the  BLM  from  the 
Governor  of  Arizona  and  the  Boards  of 
Supervisors  for  Graham  and  Greenlee 
counties  respectively.  Those  wishing  to 
submit  nominations  for  those  three 
positions  should  contact  the  appropriate 
office  to  do  so. 

Nominations  for  the  remaining  two 
positions  should  be  submitted  directly 
to  the  BLM.  Persons  wishing  to 
nominate  individuals  or  those  wishing 
to  be  considered  for  appointment  to 
serve  on  the  Advisory  Committee 
should  provide  name,  address, 
profession,  biographical  data,  and 
category  of  expertise  for  each  qualified 
nominee.  Persons  selected  by  the 
Secretary  of  the  Interior  to  serve  on  the 
Committee  will  serve  a  three-year  term 
ending  on  July  31,  2000.  Nominations 
should  be  submitted  to  the  Safford  Field 
Manager  at  the  address  below. 
DATES:  All  nominations  should  be 
received  by  July  20, 1997. 


!,.'  ^Hf. 
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ADDRESSES:  For  further  information 
contact:  Elmer  Walls,  Gila  Box  Team 
Leader,  Safford  Field  Office,  711  14th 
Ave.,  Safford,  AZ  85546,  telephone 
(520)  42&-4040. 

Dated:  June  3, 1997. 
William  T.  Civiih, 

Field  Manager. 

(FR  Doc.  97-15491  Filed  6-12-97;  8:45  am) 

BHJJNQ  COOC  4310-32-M 


DE    i       MEFfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

nD-99ft- 1020-01] 

Resource  Advisory  Council  Meeting 
Location  and  Time 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  the  review  of 
public  Comments  of  the  Healthy 
Rangeland  Standard  and  Guidelines.  All 
meetings  are  open  to  the  public.  The 
public  may  present  written  comments  to 
the  council.  Each  formal  council 
meeting  will  have  a  time  allocated  for 
hearing  public  comments.  The  public 
comment  prariod  for  the  council  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment, 
and  time  available,  the  time  for 
individual  oral  conunents  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations^ 
should  contact  Debra  Kovar  at  the 
Shoshone  Resource  Area  Office,  P.  O. 
Box  2-B,  Shoshone,  ID,  83352,  (208) 
886-7201. 

DATE  AND  TIME:  Date  is  June  23rd,  starts 
at  9:00  a.m.  in  Federal  Building  Room 
B-23,  250  South  4th  Ave,  Pocatello, 
Idaho.  Public  comments  from  9:30  a.m.- 
10:00  a.m.  on  June  23, 1997. 

SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 


Office,  P.  O.  Box  2-B,  Shoshone,  ID 
83352,  (208)  886-7201. 

Dated:  )une  4,  1997. 
Howard  Hedricic, 
District  Manager. 

(FR  Doc.  97-15495  Filed  6-12-97;  8:45  ami 
MUJNQ  CODE  4310-OO-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

pO-090-1 020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Upper  Columbia — Salmon  Clearwater 
District,  Idaho. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  Districts  Resource 
Advisory  Council  (RAC)  on  Friday,  June 
27,  1997  in  Coeur  d'Alene,  Idaho. 
The  piupose  of  the  meeting  is  to 
discuss  the  comments  received 
concerning  the  Idaho  Proposed 
Standards  for  Rangeland  Health  and 
Guidelines  for  Livestock  Grazing 
Management.  The  meeting  will  begin  at 
(9:00  a.m.  (PDT)  and  be  held  at  the 
Coeur  d'Alene  Field  Office,  1808  N. 
Third  St.,  Coeur  d'Alene,  Idaho.  The 
public  may  address  the  Council  during 
the  public  comment  period  starting  at 
9:30  a.m. 

SUPPLBIENTARY  INFORMATION:  All 

Resource  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Council's 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  long-range  planning  and 
establishing  resource  management 
priorities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Graf  (208)  769-5004. 

Dated:  June  9,  1997. 
Fritz  U.  RennelMuiii, 
District  Manager. 
[FR  Doc.  97-15513  Filed  6-12-97;  8:45  ami 

MLUNQ  OOOE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-020-1 020-00] 

Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana,  Miles  City  District, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Miles  City  District 
Resource  Advisory  Council  will  have  a 
meeting  Wednesday,  July  9,  1997  at 
10:00  a.m.  in  the  Alzada  Community 
Hall  in  Alzada,  Montana.  The  meeting  is 
called  primarily  to  discuss  and  finalize 
the  proposed  off-highway  vehicle 
recommendation,  PILT  (Payment-in- 
Lieu-of  Taxes),  and  a  briefing  on  access 
issues. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
1:00  p.m.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours.  After  the  public 
comment  period,  the  council  will  tour  a 
nearby  bentonite  reclamation  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  Qty- District,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  233-2831. 

SUPPLEMENTARY  INFORMA    ON:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  June  5, 1997. 
Charln  E.  Laakio, 

Acting  District  Manager. 

[FR  Doc.  97-15576  Filed  6-12-97;  8:45  am] 

BILUNQ  CODE  4310-ON-P 


UMI 


FtHl»-rai  Register  /  Vol.  62,  No.  114  /  Friday,  June  13,  1997  /  Notices 


32367 


vARTMEN"  0-  '"E  :N-^FR!Of^ 


ifeau 


ana  Managemp- 


C  ?«>35;COC- 


P'uDlic  Land  Order  Nc    '266.  Openinq 
o'  Land  Under  Section  24  of  the 
^edera!  Power  Ac  in  ?he  Secretana 
Order  Dated  May  i3.  1929  Wh.cn 
Established  Powersite  Ciassiticatio'- 
No  219.  and  ir  the  Secretarial  Order 
Dated  July  l    1935.  Which  EstaDlisried 
Power  Pr'jiecr  Ho   400   Coiofaoc 

AGENCY:  Bureau  of  Land  Management, 
nterior. 
action:  Public  Land  Order. 

summary:  This  order  opens,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act,  234.47  acres  of 
National  Forest  System  lands 
withdrawn  by  Secretarial  orders  which 
established  Powersite  Classification  No. 
219  and  Power  Project  No.  400.  It  has 
been  determined  that  the  waterpower 
potential  in  this  land  will  not  be 
damaged  by  disposal  subject  to  Section 
24  of  the  Federal  Power  Act.  This  action 
will  allow  for  consummation  of  Forest 
Service  land  exchanges  and  retain  the 
waterpower  rights  to  the  United  States. 
All  of  the  lands  continue  to  be 
segregated  by  other  actions.  The  lands 
have  been  and  will  remain  open  to 
mining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  and  to  mineral  leasing. 
FfTFCnVFDAlT-  '..K  '  :    -wc- 
^OR  FURTHER  INFORMAriON  CON' ACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  (303) 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  Section  24,  as 
amended.  16  U.S.C.  818  (1988),  and 
piu^uant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-545  and  DVCO-545-001,  it  is 
ordered  as  follows: 

1.  At  9:00  a.m.  on  July  14, 1997,  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  May  13, 1929, 
which  established  Powersite 
Classification  No.  219,  will  be  opened  to 
disposal  subject  to  the  provisions  of 
Section  24  of  the  Federal  Power  Act, 
and  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law: 


Sec.  18.  lots  10  and  11. 
The  area  described  contains  74.47  acres  La 
Plata  County. 

2.  At  9:00  a.m.  on  July  14, 1997.  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  July  1,  1935, 
which  established  Power  Project  No. 
400,  will  be  opened  to  disposal  by 
Forest  Service  land  exchange  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act,  and  subject  to  valid 
existing  rights,  the  provisions  of  existing 
vtrithdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

New  Mexico  Principal  Meridiaji 
San  Juan  National  Forest 

T.  38N.,R.9W.. 

Sec.  12.  NEV«NWV4; 

Sec.  13.  NWV«SEV«; 

Sec.  24.  EV2NWV4. 

The  areas  described  aggregate  160  acres  of 
National  Forest  System  lands  in  La  Plata 
County. 

3.  The  lands  described  in  paragraphs 
1  and  2  have  been  and  will  remain  open 
to  location  and  entry  under  the  United 
States  mining  laws,  subject  to  the 
provisions  of  the  Act  of  August  11, 
1955,  30  U.S.C.  621.(1988),  and  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  May  28, 1997. 
Bob  Annstrong. 

Assistant  Secretary  of  the  Interior. 

(PR  Doc  97-15489  FUed  6-12-97;  8:45  ami 
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DEPART  MEN'  3^  'mF    N'feRiOR 

Bureau  o'  L..and  Management 
[OR-956-ar7'  ■&:>   jp:-<k?--  "•0-17241] 

Public  Land  Order  Nc   '"/Sb    ^^atia' 
Revocation  o*  Executive  Oraer  Caied 
^,„.-'e  h    'S66   G'-eQor 

AQEfKY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  4.50 
acres  of  public  land  withdrawn  for  the 
U.S.  Coast  Guard's  Yaquina  Head  Light 
Station.  The  land  is  no  longer  needed 
for  the  purpose  for  which  it  was 
withdrawn.  The  land  has  been  and  will 
remain  closed  to  surface  entry,  mining, 
and  mineral  leasing  by  an  overlapping 
withdrawal. 

EFFEfT'^VE  DATE-  '•■-^r  ■■  ^   1997. 
FOR  ^uR">^ES  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 


Portland,  Uregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follovre: 

1.  The  Executive  Order  dated  June  8, 
1866,  which  established  Yaquina  Head 
Light  Station,  is  hereby  revoked  insofar 
as  it  affects  the  following  described 
land: 

Willamette  Meridian 

T.10  S.,  R.  11 W., 
Sec.  30.  that  portion  of  the  unnumbered  lot 
described  as  Yaquina  Head  Lighthouse 
Reservation;  Commencing  at  the 
southwest  comer  of  Government  lot  3  of 
said  sec.  30;  Thence  north  79'58'18" 
west  223.80  ft;  Thence  north  35*45'  Mraat 
735.90  fL;  Thence  north  47*45'  west 
440.04  ft  to  the  point  of  beginning; 
Thence  south  89'43'56"  east  221.45  ft; 
Thence  due  north  352.50  ft.;  Thence 
north  68*  west  97.0  ft.;  Thence  due  north 
99.0  ft.;  Thence  south  62*  west  264.0  ft; 
Thence  due  north  66.0  ft;  Thence  due 
west  66.0  ft.;  Thence  south  32*  wast 
158.40  ft;  Thence  south  16*45'  west 
171.60  ft;  Thence  south  16*45'  east 
264.0  ft;  Thence  north  27*  east  250.80 
ft;  Thence  south  47*45'  east  150.0  ft  to 
the  point  of  beginning. 
The  area  described  contains  approximately 

4.50  acres  in  Lincoln  County. 

2.  The  lemd  described  in  paragraph  1 
is  included  in  the  Yaquina  Head 
Outstanding  Natural  Area  withdrawal 
and  remains  closed  to  surface  entry, 
mining,  and  mineral  leasing. 

Dated:  May  28. 1997 
Bob  AmMtrong, 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  97-15493  Filed  6-12-97;  8:45  ami 
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DEPAH.mLH:  OF  THE  INTERIOR 
Buraau  of  Land  ^^^^nowntnt 
[OR  53611;  OR-060-07-143(M)1:  07-01931 
Realty  Action;  Proposed  Direct  Sate 

May  28, 1997. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat  2750; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  value: 

Willamette  Meridian,  Oregon, 

T.  2S.,R9W., 
Sec.  7.  Unnumbered  lot 
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acre  in  Tillamook  County. 

The  parcel  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcel  has 
not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title' 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  parcel  is  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcel's 
relatively  small  size,  its  best  use  is  to 
merge  it  with  the  adjoining  ownership. 
The  parcel  is  subject  to  frequent 
tidewater  overflow  and  a  floodplain 
restriction  on  uses  is  also  proposed.  The 
sale  is  consistent  with  the  Salem  District 
Resource  Management  Plan  and  the 
public  interest  will  be  served  by  offering 
this  parcel  for  sale. 

The  parcel  is  being  offered  only  to 
Susi  K.  Trattner  (fee  owner  of  Tax  Lot 
2100.  Map  2S  9  6).  Use  of  the  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3,  will  avoid  an  inappropriate 
land  ownership  pattern. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1 .  Susi  K.  Trattner  will  be  required  to 
submit  a  deposit  of  either  cash,  bank 
draft,  money  order,  or  any  combination 
thereof  for  not  less  than  the  appraised 
value  of  the  parcel  to  be  sold. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Susi  K.  Trattner 
must  include  with  her  bid  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  The  conveyance  document  will  be 
subject  to: 

a.  All  valid  existing  rights  and 
reservations  of  record. 

b.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

c.  A  restrictive  covenant  running  with 
the  land  limiting  use  to  fanning  and 
ranching  purposes. 


Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  1717  Fabry  Road  SE. 
Salem,  Oregon  97306  or  at  the 
Tillamook  Resource  Area  Office,  P.O. 
Box  404  (4610  Third  Street),  Tillamook, 
Oregon  97141. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Tillamook  Area 
Manager,  Salem  District  Office,  at  the 
above  address.  Any  adverse  comments 
will  be  reviewed  by  the  Salem  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
Dana  R.  Shufbrd, 
Tillamook  Area  Manager. 
[FR  Doc.  97-15497  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  THE  fNTERIOR 

Bureau  of  Land  Management 

[AZ-05a-07-1 220-00;  8322] 

Arizona:  Occupancy  and  Use,  Yuma 
County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Restriction  for  Betty's 
Kitchen  Watchable  Wildlife  and 
Interpretive  Area  to  Day-Use  Only. 

SUMMARY:  Notice  is  hereby  given  that 
Betty's  Kitchen  Watchable  Wildlife  and 
Interpretive  Area  is  limited  to 
occupancy  and  use  during  daylight 
hours  only. 
LOCATK)N: 

Gila  and  Sah  Rivar  Meridian,  Arizona 

T.  7S.,R.  22W., 

Sec.  14,  SWV«NW'/4SEV«,  SE'ANE'ASWVi, 
SWV«NfEV«h4EV«SWV4, 
SE 'ANW »/.  .NEV«SW  V*. 

The  area  described  contains  10  acres,  more 
or  less. 

SUPPLEMENTARY  INFORMATION:  Betty's 
Kitchen  Wildlife  and  Interpretive  Area 
is  located  in  a  remote  and  secluded  area. 
Vandalism  to  the  facilities  has  been 
identified  as  occurring  after  dark.  This 
restriction  to  use  during  daylight  hours 
is  necessary  in  order  to  provide  for  the 
security  of  the  buildings  and  equipment. 

Authority  for  this  action  is  contained 
in  43  CFR  8364.1.  Violation  of  this 
regulation  is  punishable  by  a  fine  not  to 
exceed  $100,000  and/or  imprisoiunent 
not  to  exceed  12  months.  A  map  of  the 
area  is  available  at  the  Yuma  Field 


Office,  2555  East  Gila  Kiage  Koaa. 
Yuma,  Arizona  85365. 

EFFEOVE  DATE:  July  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT': 
Merv  Boyd.  Yuma  Field  Office.  2555 
Gila  Ridge  Road,  Yuma,  Arizona  85365, 
(520) 317-3207. 

Dated:  June  3. 1997. 
Gail  Acheaon, 
Field  Manager. 

[FR  Doc.  97-15492  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  System  Units  In  the  State 
of  Tennessee 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  concurrent 
jurisdiction. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Tennessee  has  conveyed 
concurrent  legislative  jurisdiction  over 
the  lands  and  waters  within  the  exterior 
boundaries  of  National  Park  System 
Units  in  the  State  of  Tennessee. 
Additionally,  the  National  Park  Service 
(NPS)  is  retroceding  concurrent 
jurisdiction  to  the  State  of  Tennessee 
over  certain  NPS  lands  in  the  State 
where  the  United  States  currently  has 
exclusive  jurisdiction. 

EFFECTIVE  DATE:  Concurrent  jurisdiction 
within  NPS  units  in  the  State  of 
Tennessee  became  effective  on  April  23, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett,  Ranger  Activities 
Division,  National  Park  Service, 
Washington,  D.C.  Telephone  202208- 
4874. 

SUPPLEMENTARY  INFORMATION:  On  April 
23,  1997,  in  accordance  with  section  4- 
1-106  (1975),  Tennessee  Code 
Aimotated,  the  Honorable  Don 
Sundquist.  Governor  of  the  State  of 
Tennessee,  ceded  by  agreement  to  the 
NPS  concurrent  legislative  jurisdiction 
over  lands  and  waters  administered  by 
the  NPS  in  the  State  of  Tennessee. 
Acting  in  accordance  with  the 
provisions  of  16  U.S.C.  la-3  and  40 
U.S.C.  255,  Director  of  the  National  Park 
Service  Roger  Kennedy  signed  the 
agreement  on  April  8, 1996.  In  addition, 
the  United  States  retrocedes  to  the  State 
of  Tennessee  concurrent  jurisdiction  to 
certain  lands  currently  subject  to  the 
exclusive  jurisdiction  of  the  United 
States.  The  agreement  became  effective 
on  the  date  of  the  last  signature,  April 
23.  1997. 


UMI 
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The  NPS  areas  affected  by  this 
agreement  include: 

Andrew  Johnson  National  Historic  Site 
Big  South  Fork  National  River  and 

Recreation  Area 
Chickamauga-Chattanooga  National 

Military  Park 
Cumberland  Gap  National  Historical 

Park 
Foothills  Parkway  (Great  Smoky 

Mountains  National  Park) 
Fort  Donelson  National  Battlefield 
Natchez  Trace  Parkway 
Obed  Wild  and  Scenic  River 
Shiloh  National  Military  Park 
Stones  River  National  Battlefield 

Dated:  June  5, 1997. 
Chris  Andres*, 

Chief,  Ranger  Activities  Division,  National 
Park  Service. 

(FR  Doc.  97-15550  Filed  6-12-97;  8:45  am) 
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Mississiop'  R'ver  Coo'tii'-ax, nq 
CommisSior-:  Mee'ing 

agency:  National  Park  Service. 
ACTION:  Notice  of  meeting. 

:>  jMMARY:  This  notice  announces  an 

upcoming  meeting  of  the  Mississippi 

River  Coordinating  Commission.  Notice 

of  this  meeting  is  required  under  the 

Federal  Advisory  Committee  Act  (Public 

Uw  92-463). 

MEF'^NC  DA'^F    "iME    4ND  ADDRESS: 

VV  eiiiieijJa^ ,  juij  ^o,  1997;  6:30  p.m.  to 

9:00  p.m.;  Council  Chambers,  South  St. 

Paul  City  Hall.  125  3rd  Avenue  North. 

South  St.  Paul.  Minnesota. 

An  agenda  for  the  meeting  will  be 
available  by  July  16, 1997.  Contact  the 
Superintendent  of  the  Mississippi 
National  River  and  Recreation  Area 
(MNRRA)  at  the  address  listed  below. 
Public  statements  about  matters  related 
to  the  MNRRA  will  be  accepted  at  this 
time. 

FOR  Fi;o"'^fc«  ■SMjRMA'^ON  CON'ACT: 

Superintendent  JoAnn  Kyrai, 
Mississippi  National  River  and 
Recreation  Area.  175  East  Fifth  Street, 
Suite  418.  St.  Paul,  Minnesota  55101 
(612-290-4160). 

SUPPLEMENTAL*  ^NFO»MA":ON,  The 

.Mississippi  River  L.oorainaung 
Commission  was  established  by  Public 
Law  100-696,  dated  November  18,  1988. 

Dated:  June  12,  1997. 
William  W.  Schenk. 
Field  Director.  Midwest  Field  Area. 
(FR  Doc.  97-15549  Filed  6-12-97;  8:45  am) 
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Notice  0'  -"^entofy  Cc^-D'etion  for 
Sative  Ame'''can  »^umar  Hemalns 
•■  ")'-T^  "ta-wai'  :i-  '^e  Possession  of  the 
Sp'''~'gt-eid  Science  ^u%Bt^'r\^ 
Spri.'^igtieiu,  MA 

Editorial  Note:  This  document  was 
inadvertently  omitted  from  the  issue  of 
Wednesday,  June  11, 1997. 
AGENCY:  National  Park  Service 

action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Craves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Springfield  Science  Museum, 
Sprii^field,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Springfield 
Science  Museimi  professional  staff  in 
consultation  with  representatives  of  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei 
and  the  Office  of  Hawaiian  Afliairs. 

Before  1917  (possibly  1898),  human 
remains  representing  one  individiial 
were  donated  to  the  Springfield  Science 
Museum  by  an  unknown  person.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Morphological  evidence  indicates  this 
individual  is  Native  Hawaiian  based  on 
cranial  appearence.  This  individual  was 
most  likely  brought  back  to  Springfield, 
MA,  by  a  whaler  or  sailor  who  visited 
the  Hawaiian  Islands,  then  known  as  the 
Sandwich  Islands.  The  cranium  is 
labeled  "Sandwich  Islands." 
Consultation  evidence  provided  by 
representatives  of  Hui  Malama  I  Na 
Kupuna  'O  Hawai'i  Nei  indicate  that 
shoreline  sand  dunes,  caves,  and  cliff 
caves  were  the  locations  of  exclusively 
Native  Hawaiian  burials  into  the  early 
historic  period,  and  locations  easily 
accessible  to  whalers  and  sailors  of  the 
period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Springfield 
Science  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Lastly, 
officials  of  the  Springfield  Science 
Museimi  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Hui  Malam  I  Na  Kupuna  'O  Hawai'i 
Nei. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  'O  Hawai'i 


Nei  and  the  Utiice  ol  Hawaiian  Allairs. 
Representatives  of  any  other  Indian  tribe 
or  Native  Hawaiian  organization  that 
believes  itself  to  be  culturally  affiliated 
with  these  human  remains  should 
contact  John  Pretola,  Curator  of 
Anthropology,  Springfield  Science 
Museum,  236  State  Street,  Springfield, 
MA  01103,  telephone  (413)  263-6875, 
ext.  320,  before  July  14,  1997. 
Repatriation  of  the  human  remains  to 
Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  June  2, 1997. 
Frauds  P.  McManamon, 
Departmental  Consulting  Archeohgist. 
Manager,  Archeology  and  Ethnography 
Program. 
(FR  Doc.  97-15226  FUed  &-10-97;  8:45  am] 

■LLWQ  COOE  431 0^70-F 


DEP 


VENT  OF  JUSTICE 


Notice  of  Lodging  of  Consent  Decree 

Envirori,'r,en'.ai  Re&pon:>fc, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Allied  Signal.  Inc.,  Civil  Action  No.  TH 
97  154  CTF,  was  lodged  on  May  28» 
1997,  with  the  United  States  District 
Court  for  the  Southern  District  of 
Indiana.  The  United  States  filed  this 
action  pursuant  to  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C  §§  9606  and 
9607,  to  secure  the  performance  of  a 
remedial  action  and  to  recover  past  and 
future  response  costs  incurred  at  or  in 
connection  with  the  Prestolite  Battery 
Site  in  Vincennes,  Indiana.  The  Consent 
Decree  requires  defendant  Allied  Signal 
to  perform  the  remedial  action  for  the 
site  selected  by  the  United  States 
Environmental  Protection  Agency  in  a 
December,  1994  Record  of  Decision;  to 
reimburse  the  United  States  $950,000 
for  response  costs  incurred  between 
March  31, 1993,  and  January  31. 1996; 
and  to  reimburse  the  United  States  for 
all  future  response  costs  incurred  in 
connection  with  the  Prestolite  Site.  The 
remedial  action  selected  by  EPA 
provides  for  nat\iral  attenuation  of  the 
contaminants  in  groundwater  beneath 
the  site,  institutional  controls  to  prevent 
access  to  the  contamination,  and  short 
and  long-term  monitoring  of  the 
contamination. 

The  Dep>artment  of  Justice  wrill 
receive,  for  a  period  ol  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
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addresscu  to  me  .-vssistdni  .Aiinrnoy 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Allied 
Signal.  Inc..  DOJ  Ref.  #90-11-3-5398. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Indiana,  United  States  Courthouse,  5th 
Floor,  46  East  Ohio  Street,  Indianapolis, 
Indiana  46204-1986;  the  Region  5  Office 
of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $28.00  (25  cents 
per  page  reproduction  costs)  for  each 
decree  and  associated  appendices, 
payable  to  the  Consent  Decree  Library. 
)oel  M.  GroH, 

Chief.  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

(FR  Doc.  97-15498  Filed  6-12-97;  8:45  am) 

B4UJNQ  CODE  441»-1S-M 


-£  PAD   VENT  OF  JUSTICE 
Antitrust  Division 


Co- 
Ac 


^  i^soant  to  the  National 

' ^>  ve  Research  and  Production 

?-      CWRT  — Biofiltration 
'ch  Project 

Notice  is  hereby  given  that,  on  April 
28,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Center  for 
Waste  Reduction  Technologies 
("CWRT")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  joint  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Center  for  Waste  Reduction 
Technologies,  Nev^York,  NY;  American 
Institute  of  Chemical  Engineers,  New 
York,  NY;  CH2M  Hill,  Inc.,  Englewood, 
CO;  Cytec  Industries  Inc.,  West 
Patterson,  NJ;  The  Dow  Chemical 


L.ompaiiy,  rviiamnu,  rvu;  ijuncrai  r,i«L:iru 
Corporation,  Schenectady,  NY;  Merck  & 
Company,  Whitehouse  Station,  NJ; 
Minnesota  Mining  and  Manufacturing 
Co.,  St.  Paul,  MN;  Monsanto  Company, 
St.  Louis,  MO;  Owens  Coming,  Toledo, 
OH;  Rhone-Poulenc  North  America, 
Monmouth  Junction,  NJ,  owned  by 
Phone-Poulenc  S.A.,  Cedex,  FRANCE; 
Rohm  and  Haas  Company,  Philadelphia, 
PA;  and  Union  Carbide  Corporation, 
Danbury,  CT. 

The  nature  and  objectives  of  this 
venture  are  to  secure,  assemble,  digest, 
and  eventually  convert  into  useful  form, 
data  on  biofiltration  and  other  processes 
used  or  useful  to  treat  air  streams 
containing  volatile  organic  compounds 
(VOCs),  and  to  evaluate  biofiltration  and 
other  processes  as  energy-efficient  and 
low  waste  alternatives  for  treating  dilute 
vent  streams.  This  project  may  proceed 
through  one  or  more  phases  depending 
upon  the  research  results  secured  and 
the  determination  of  the  participants. 

Participation  in  this  joint  venture  will 
remain  open,  and  the  participants 
intend  to  file  additional  written 
notiflcations  disclosing  all  changes  in 
membership.  Information  regarding 
participation  in  this  joint  venture  may 
be  obtained  from  the  Center  for  Waste 
Reduction  Technologies,  345  East  47th 
Street.  New  York.  NY  10017-2395. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  97-15503  Filed  6-12-97;  8:45  am) 
BILUNQ  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  May 
15,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act")  CommerceNet 
Consortium  ("CommerceNet"),  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  following 
organization  has  joined  CommerceNet 
as  a  Sponsor  Member:  Interworld 
Technology  Ventures,  Inc.,  New  York, 
NY.  The  following  organization  has 


juint" u  i^.omnierceiNei  as  a  roruoiio 
Member:  Intranet  Partners,  Santa  Clara, 
CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  CommerceNet.  Membership 
remains  opeu  and  CommerceNet 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  June  13,  1994,  CommerceNet  filed 
its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
August  31,  1994  (59  FR  45012).  The  last 
notifications  were  filed  with  the 
Department  on  March  17  and  April  8, 
1997.  Notices  were  published  in  the 
Federal  Register  on  April  29  and  May 
1,  1997  (62  FR  23266  and  62  FR  23796). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  97-15500  Filed  6-12-97;  8:45  am] 
BIUJNG  CODE  4410-11-M 


DEPARMtNI  Of  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  Nation,^; 

Cooperative  Reaea r c '-^  a r c  -' - ■:> aucu o ". 
Act  of  1993— Consortium  »o-  •"teqratf'd 
Intelligent IManufacturing  Pvjnnnu 
and  Execution 

Notice  if  hereby  given  that,  on  May 
13,  1997,  pursuant  to  §  6{a)  of  the 
National  Cooperative  Research  and 
ProducUon  Act  of  1993, 15  U.S.C.  §  402 
et  seq.  ("the  Act"),  the  Consortium  for 
Integrated  Intelligent  Manufacturing, 
Planning  and  Execution  ("CIIMPLEX") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  organizations 
have  joined  CIIMPLEX:  Envisionit 
Software,  Piscataway,  NJ;  and  Intercim 
Corporation,  Bumsville,  MN.  The 
following  organization  has  withdrawn 
its  membership  fi-om  CIIMPLEX:  J.D. 
Edwards. 

No  changes  have  been  made  in  the 
planning  activities  of  CIIMPLEX. 
Membership  remains  open,  and 
CIIMPLEX  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  24, 1996,  CIIMPLEX  filed  its 
original  notification  pursuant  to  §  6(a)  of 
the  Act.  The  Department  of  Justice 


UMI 
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published  a  notice  in  the  Federal 
RegistBT  pursuant  to  §  6(b)  of  the  Act  on 
May  15.  1996  (61  FR  24514). 
Constuice  K.  Robinson, 
Director  of  Opemtjons,  Antitrust  Divisions. 
(FR  Doa  97-15499  Filed  6-12-97;  8:45  am) 
BRiJNG  CODE  4410-11-M 


:)c;3A-5'-MEN'  0^  juSTiCE 

Not'Cf  Pursuant  tc  ine  National 
Cooperative  Researcn  ana  P'oduCJic- 
Act  of  1993   Genera:  Cinema  "  heater b, 
LHc   dfia  Century  Theatres,  mc 

Notice  is  hereby  given  that,  on 
September  23, 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
General  Cinemas  Theaters,  Inc.  and 
Century  Theatres,  Inc.  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  General  Cinema  Theatres,  Inc., 
Chestnut  Hill,  MA;  and  Century 
Theatres,  Inc.,  San  Francisco,  CA.  The 
nature  and  objectives  of  the  joint 
venture  are  to  operate  motion  picture 
theaters  and  entertainment  complexes, 
and  businesses  related  to  them  or  useful 
in  coimection  with  them,  in  areas  of  the 
United  States  in  which  neither  of  the 
joint  venturers  currently  owns  or 
operates,  or  has  plans  to  own  or  operate, 
a  motion  picture  theater  or 
entertainment  complex. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-15501  Filed  6-12-97;  8:45  am] 
BHJJNQ  CODE  4410-11-M 


'  r !  tfus:  Division 

'i ;;■':{:•?  "^j^suanr  ^c  the  Nat'ona' 
C^:■cpefative  Research  r<na  Pfoouctlon 
Act  of  1993;  the  Open  Group,  _.u.C. 

Notice  is  hereby  given  that,  on  April 
2 1 ,  1 997 ,  pursuant  to  §  6(a)  of  the 
National  cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  The  Open 
Group,  L.L.C.  ("TOG")  has  filed  written 
notifications  simultaneously  with  the 


Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  §  6(b)  of  the 
Act,  the  identities  of  the  Executive 
Sponsors  of  TOG,  which  are  its  voting 
members  and  which  each  appoint  a 
representative  to  the  TOG  Governing 
Board,  are:  Digital  Equipment 
Corporation,  Maynarid,  MA;  Fujitsu 
Limited,  Kawasaki,  JAPAN;  Hewlett- 
Packard  Company,  Palo  Alto,  CA; 
Hitachi,  Ltd.,  Tokyo,  Japan; 
International  Business  Machines 
Corporation,  Armonk,  NY;  NCR 
Corporation,  West  Coliunbia,  SC; 
Novell,  Inc.,  Prove,  UT;  Siemens 
Nixdorf  Information  Systems,  Mxinich, 
GERMANY;  and  SunSoft,  Inc., 
Mountain  View,  CA.  The  identities  of 
the  Participating  Sponsors  of  TOG, 
which,  collectively,  are  entitled  to 
appoint  one  representative  to  the  TOG 
Governing  Board  are  as  follows:  Silicon 
Graphics,  Inc.,  Mountain  View,  CA;  and 
The  Santa  Cruz  Operation,  Inc.,  Santa 
Cruz,  CA. 

The  identities  of  the  Associate 
members  of  TOG,  which,  by  virtue  of 
such  status  are  not  entitled  to  vote  or 
appoint  representatives,  are  as  follows: 
CCTA,  Nonvich,  ENGLAND; 
Commission  of  European  Communities, 
Brussels,  BELGIUM;  Digital  Equipment 
Corp.,  Nashua,  NH;  Groupe  Bull, 
Billerica,  MA;  HP/ Apollo,  Cupertino, 
CA;  IBM  Corp.,  Austin,  TX;  Siemens 
Nisdorf  Information  Systems, 
Paderbom,  GERMANY;  The  Mitre  Corp.. 
Bedford,  MA;  Finsiel  S.P.A.,  Rome, 
ITALY;  SunSoft,  Inc.,  Mountain  View, 
CA;  Software  AG,  Darmstadt, 
GERMANY;  Silicon  Graphics,  Inc., 
Mountain  View,  CA;  S.I. A.  S.P.A., 
Milano,  ITALY;  Hitachi,  LTD.. 
Kanagawa-Ken,  JAPAN;  University  of 
Michigan,  Ann  Arbor,  MI;  NASA/ 
Goddard  Space  Flight  Center,  Greenbelt, 
MD;  Shell  International,  Rijswijk, 
NETHERLANDS;  Oracle  Corp., 
Redwood  Shores,  CA;  CSK  Corp.. 
Shinjuko-Ku.  JAPAN;  Innenministerium 
Nordrhein-Westfalen,  Duesseldorf. 
GERMANY;  Boeing  Information 
Services,  Seattle,  WA;  Vople  National 
Transportation  Systems  Center, 
Cambridge,  MA;  CCL/ITRI,  Chutung, 
Hsinchu.  TAIWAN;  The  Santa  Cruz 
Operation,  Santa  Cruz,  CA;  British 
Telecommunication  Public  Ltd.,  Co., 
Ipswrich,  ENGLAND;  National  Institutes 
of  Health,  Bethesda.  MD;  Microsoft 
Corp.,  Redmond,  WA;  Internal  Revenue 


Service,  Beckley,  WV;  NCR  Corp., 
Dayton,  OH;  Gradient  Technologies,  - 
Inc..  Marlbourough.  MA;  Computer 
Associates  International,  Inc.,  Islandia, 
NY;  Department  of  Defense-Fort  Meade, 
Fort  Meade,  MD;  Barclay  Bank  PLC. 
Knutsford,  Cheshire,  ENGLAND; 
Unilever  PLC,  London,  ENGLAND; 
Tandem  Computers,  Cupertino,  CA; 
Mitsubishi  Electric  Corp.,  Tokyo, 
JAPAN;  Petrotechnical  Open  Software 
Corp.,  Houston,  TX;  Just  Systems  Corp., 
Tokushima-Ken,  JAPAN;  J.P.  Morgan  h 
Co.,  Inc.,  New  York,  NY;  Lawrence 
Livermore  National  Laboratory, 
Livermore,  CA;  Migros  Genossenschafls 
Bund,  Zurich,  SWITZERLAND;  PRC 
Inc.,  Mclean,  VA;  Centre  Univ., 
Luxembourg,  LUXEMBOURG;  Etis, 
Brussels,  BELGIUM;  Veritas  Software 
Corp.,  Moimtain  View,  CA;  Legent 
Corp.,  Hemdon,  VA;  Union  Bank  of 
Switzerland,  Zurich,  SWITZERLAND; 
Bundesamt  Fur  Informatik,  Bern, 
SWITZERLAND;  Merrill  Lynch  and  Co., 
Inc.,  New  York,  NY;  Department  of 
Social  Security  ITSA.  Lanes,  ENGLAND; 
Sandia  National  Laboratories, 
Livermore,  CA;  Nippon  Telegraph, 
Yokosuka-Shi,  JAPAN;  Argonne 
National  Laboratory,  Argonne.  IL; 
CSIRO.  Division  of  Information 
Technology.  Melbourne,  AUSTRALIA: 
Novell,  Inc.,  San  Jose.  CA;  The  Hong 
Kong  Jockey  Club,  Happy  Valley,  HONG 
KONG;  National  Health  Service, 
Birmingham,  U.K.;  Institute  for  Defense 
Analyses,  Alexandria,  VA;  Applied 
Systems  Engineering,  Lancashire,  U.K.; 
Guide  International,  Duncan,  CA; 
Hungary  Prime  Minister's  Office, 
Budapest,  HUNGARY;  Kapsch 
Aktiengessellschaft,  Vienna,  AUSTRIA; 
Ministerie  Van  Financien,  Apeldoom, 
NETHERLANDS;  Apple  Computer, 
Cupertino,  CA;  Elf  Aquitaine,  Paris, 
FRANCE;  Bull  SA,  Les  Clayes  Sous- 
Bois,  FRANCE;  Dun  &  Bradstreet 
Information  Services,  Bucks, 
ENGLAND;  The  Post  Office. 
Chesterfield,  U.K.;  Object  Management 
Group,  Framingham,  MA;  Hitachi  Data 
Systems  Corp.,  Santa  Clara,  CA;  Credit 
Lyonnais,  Saint  Maurice,  FRANCE; 
INRIA,  Le  Chesnay,  FRANCE;  Phillips 
Petroleum  Co.,  Bartlesville,  OK;  NASA/ 
Langley  Research  Center,  Hampton,  VA; 
3M  Corp.,  St.  Paul,  MN;  Michigan 
Department  of  Transportation,  Lansing, 
MI;  Ministerie  Van  Verkeer,  Delft, 
NETHERLANDS;  National 
Computerization  Agency,  Gyeonggi-Do, 
KOREA;  Deutsche  Bundespost  Telekom, 
Darmstadt,  GERMANY;  Intellisoft  Corp.. 
Acton.  MA;  Sycomore  S.A.,  Paris  La 
Defense,  FRANCE;  NATO  CIS  Agency, 
Brussels,  BELGIUM;  Royal  PTT 
Netherlands  NV  (KPN),  Groningen. 
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NETHERLANDS;  becoiu  InlurinaUun 
System  Co.,  Ltd.,  Mitaka-Ski,  Tokyo, 
JAPAN;  Ministry  of  Defence  Dgits, 
Swindon,  ENGLAND;  Statskonsult, 
Oslo,  NORWAY;  Hughes  Applied 
Information  Systems,  Landover,  MD; 
Sweden  Post.  Stockholm.  SWEDEN; 
Telecom  Finland  Ltd.,  Helsinki, 
FINLAND;  Mercury  Communications 
Ltd..  London.  ENGLAND;  Tivoli 
Systems  Inc.,  Austin,  TX;  Centre  for 
Open  Systems,  North  Sydney, 
AUSTRALIA;  Open  Horizon,  Inc..  South 
San  Francisco.  CA;  Nippon  Steel  Corp., 
Kanagawa,  JAPAN;  IBM  Corporation 
Japan.  Tokyo.  JAPAN;  OKI  Electronic 
Industry  Co.,  Ltd.,  Warabi-Shi.  JAPAN; 
Fujitsu  Limited,  Nakahara-Ku,  JAPAN; 
Naval  Research  Laboratory,  Washington, 
DC;  Dynamic  Software  AB-Dynasofl, 
Stockholm.  SWEDEN;  QA  Training 
Limited.  Gloucestershire.  U.K.;  Juas, 
Tokyo,  JAPAN;  Market  Vision,  Derring, 
NH;  Enterprise  Solutions  Ltd.,  Westlake 
Village,  CA;  University  of  Pennsylvania. 
Philadelphia,  PA;  Groupe  Riche,  Hurst, 
Reading,  U.K.;  Nihon  Unisys,  Ltd.. 
Tokyo.  JAPAN;  NTT  Data 
Communications  Systems  Corp.,  Tokyo, 
JAPAN;  Toshiba  Corp.,  Tokyo,  JAPAN; 
Lexis-Nexis,  Dayton,  OH;  Open  System 
Solutions  GMBH,  Munchen, 
GERMANY;  Digital  Equipment 
Corporation  Japan,  Tokyo,  JAPAN; 
Mitsubishi  Corp.,  Chiyoda-Ku.  JAPAN; 
North  Carolina  Office  of  the  State. 
Raleigh.  NC;  Jet  Propulsion  Laboratory, 
Pasadena,  CA;  Stanford  University, 
rrSS,  Stanford,  CA;  University  of 
Western  Sydney,  Kingswood, 
AUSTRALIA;  Candle  Corp.,  Santa 
Monica,  CA;  Computerware-Ecosystems 
Business  Group,  Campbell,  CA; 
Telefonica  liD;  Madrid,  SPAIN;  Ohio 
State  University,  Columbus.  OH;  Toyota 
Motor  Corp.,  Toyota,  JAPAN;  British 
Columbia  Hydro  and  Power,  Vancouver, 
British  Columbia,  CANADA;  Den 
Norske  Bank.  Bergen.  NORWAY; 
Starquest  Software.  Inc.,  Berkeley,  CA; 
NASA/ Ames  Research  Center,  Moffett 
Field,  CA;  Technical  University  of 
Budapest.  Budapest,  HUNGARY;  Doxa 
Informatique,  Versailles,  FRANCE; 
Lasermoon  Limited,  Wickham,  U.K.; 
Financial  Services  Technology 
Consortium,  Boston,  MA;  UNDCPROS, 
Inc.,  Eatontown,  NJ;  Visa  International, 
San  Francisco,  CA;  Amdahl  Corp., 
Sunnyvale,  CA;  Isogon  Corp.,  New  York, 
NY;  Centre  Informatique  du  Plan  et  des; 
Tunis,  TUNISIA;  Instruction  Set,  Inc., 
Framingham.  MA;  Kaiser  Foundation 
Health  Plan  Inc.,  Pasadena,  CA;  Deloitte 
&  Touche,  Los  Angeles,  CA;  Kredietbank 
N.V.,  Brussels.  BELGIUM;  Home  Office 
Police  Department.  London,  ENGLAND; 
European  Security  Forum,  London, 


U.K.;  Ematek  InformaUk  GMBH. 
Cologne,  GERMANY;  ISSC  Inc., 
(Subsidiary  of  IBM).  Austin,  TX;  MB&T 
Migration,  Beratung  &  Training  GMBH, 
Iserlohn-Letmathe,  GERMANY;  Openit 
Data  AB,  Taby,  SWEDEN;  The  Sakura 
Bank,  Ltd.,  Chiyoda-Ku,  JAPAN;  Oki 
Electric  Industry  Co.,  Ltd.,  Warabi-Shi, 
JAPAN;  Isogon  Corp..  New  York.  NY; 
Mitsui  &  Co.,  Ltd.,  Chiyoda-Ku,  JAPAN; 
DISA  Center  for  Standards,  Reston,  VA; 
Tivoli  Systems  Inc.,  Research  Triangle 
Park.  NC;  AGIP  SPA.  San  Donato, 
ITALY;  Australian  Department  of 
Defence.  Canberra,  AUSTRALIA;  Los 
Alamos  National  Laboratory,  Los 
Alamos.  NM;  Telecom  Networks 
Engineering.  Tunis.  TUNISIA;  Triteal 
Corp..  Carlsbad,  CA;  Isd 
Projektmanagement  GMBH.  Landshut, 
GERMANY;  LC  Systems  Engineering 
AG.  Horn,  SWITZERLAND;  Santix 
Software  GMBH,  Unterschleisgshein, 
GERMANY;  Collogia 
Unternehmensberatung  GMBH,  Koln, 
GERMANY;  Communications 
Electronics  Security,  Cheltenham,  U.K.; 
Kadaster  Igt,  Apeldoom, 
NETHERLANDS;  Rice  University, 
Houston,  TX;  WM-DATA 
Communications  AB,  Stockholm, 
SWEDEN;  Ministry  of  Defence,  Den 
Haag,  NETHERLANDS;  Pohang 
University  of  Science  &  Technology, 
Pohang,  KOREA;  Zwister  Leven. 
Amsterdam.  NETHERLANDS;  Liberty 
Mutual  Insurance  Group.  Portsmouth, 
NH;  Chase  Manhattan  Bank,  New  York. 
NY;  University  of  Arizona.  Tucson,  AZ; 
Cray  Research,  Inc.,  Eagan,  MN;  Lucent 
Technologies,  Holmdel.  NJ;  Open 
Environment  Corp.,  Boston,  MA;  Open 
Environment  Corporation-Europe. 
Twyford.  U.K.;  Softway  Systems.  Inc.. 
San  Francisco,  CA;  Bull  K.K.,  Minato- 
Ku,  JAPAN;  VRIJ  UTT  B.V.,  Hoolddorp, 
NETHERLANDS;  Prudential  Insurance 
Company,  Roseland,  NJ;  Association  for 
Interactive  Media,  Washington,  DC; 
Mastercard  International  Inc.,  Ptirchase, 
NY;  Volvo  Data  AB,  Goteborg.  SWEDEN; 
Astec,  Inc.,  Shinjuku-Ku,  Tokyo, 
JAPAN;  Clinicomp  International,  San 
Diego,  CA;  Hewlett-Packard  Company. 
Colorado  Springs,  CO;  Hummingbird 
Communications,  Ltd.,  North  York. 
Ontario,  CANADA;  IBM  Corp.,  Austin, 
TX;  Jupiter  Systems,  San  Leandro,  CA; 
Netmanage  Inc.,  San  Diego,  CA; 
Netmanage  Inc.,  Cupertino,  CA; 
Seaweed  Systems  Inc.,  Oakland,  CA; 
Silicon  Graphics  Inc.,  Mountain  View, 
CA;  Visicom,  San  Diego,  CA;  Walker, 
Richer  ft  Quinn.  Inc.,  Seattle.  WA;  X 
Inside,  Denver,  CO;  Digital  Equipment 
Corp.,  Nashua,  NH;  Insignia  Solutions, 
High  Wycombe,  Bucks,  U.K.;  Metro  Link 
Incorporated,  Fort  Lauderdale,  FL; 


Global  Knowledge  Network,  Belgium 
NV/SA.  Brussels,  BELGIUM;  Dascom 
Incorporated,  Santa  Cruz,  CA;  Computer 
Resource  Management  Ltd.,  Newmarket, 
U.K.;  SunSoft,  Inc.,  Mountain  View,  CA; 
Wells  Fargo  Bank,  San  Francisco,  CA; 
Chalmers  University  of  Technology, 
Guteborg,  SWEDEN;  Openvision,  Inc., 
Cambridge,  MA;  Barco  Chromatics. 
Tuchker.  GA;  Siemens  Nixdorf 
Information  Systems,  Munich, 
GERMANY;  Fujitsu  Limited,  Yokohama- 
Shi,  Kanagawa,  JAPAN;  Caterpillar,  Inc., 
East  Peoria,  IL;  Citicorp  International 
Communications,  Reston,  VA; 
Information  Communicadon  Institute  of 
Singapore,  Singapore,  SINGAPORE. 

TOG's  area  oi  planned  activity  is  to 
engage  in  the  life  cycle  of  open  systems 
research  and  development  activities, 
including  gathering  end  user  and 
manufacturer  requirements,  technology 
research,  open  systems  product 
plaiming,  facilitating  the  collaborative 
production  of  open  systems  reference 
technologies,  specifications  and  test 
suites,  furnishing  software  support  eind 
educational  services,  and  engaging  in 
product  marketing  and  branding.  TOG 
will  promote  the  formulation, 
development  and  deployment  of  open 
systems  technology  required  to  achieve 
software  portability,  to  encourage 
interoperability  of  systems  in  a  muld- 
vendor  environment,  and  to  achieve 
appropriate  levels  of  consistency  in  user 
interface. 

Membership  in  TOG  will  remain  open 
and  TOG  will  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 
Constance  K.  Robinson, 
Director  of  Opemtions,  Antitrust  Division. 
|FR  Doc.  97-15504  Filed  6-12-97;  8:45  am] 

BtUJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  c  ^^ussjan'  to  the  Nationa 
CkwperaT  ve  Research  ana  ^'oaut  uoo 
Actof  19yj  Sprdj  Drift  Task  f^orce 

Notice  is  hereby  given  that,  on  April 
21, 1997.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§4301  se  seq.  ("the  Act"),  the  Spray 
Drift  Task  Force  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  merger  of  two 
parties  to  the  Spray  Drift  Task  Force 
Joint  Data  Development  Agreement  and 
the  new  name  of  the  combined 
enterprise.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
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provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  ALSAN  Research,  Ankey, 
LA;  Gharda  Chemicals  Ltd.,  Washington, 
DC;  and  Tri  Corporation,  Houston,  TX 
has  become  members.  Additionally,  the 
following  companies  have  changed  their 
names:  (1)  Ciba-Geigy  Corporation, 
Greenboro,  NC,  owned  by  Ciba-Geigy 
Ltd.  Group,  Basel,  SWITZERLAND  and 
Sandoz  AGRO,  Des  Plaines,  lA  have 
mer^d  to  become  Novartis  Crop 
Protection,  Inc.,  Greensboro,  NC;  and  (2) 
Akzo  Nobel  Chemicals  b.v.,  Arnhem, 
NETHERLANDS  has  been  acquired  by 
NuFarm  Limited,  Laverton,  North 
Victoria,  AUSTRALIA. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate  name, 
or  planned  activities  of  the  venture. 

On  May  15. 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  5, 1990 
(55  FR  27701).  The  last  notification  was 
filed  with  the  Department  on  November 
16,  1995.  A  notice  was  published  in  the 


i-ederai  Kegisier  on  Apni  o,  lyyo  i,di  rr. 

15522). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  97-15502  Filed  6-12-97;  8:45  am] 

BILUNG  CODE  4410-11-M 

DEPARTME^^'  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  February  21,  1997, 
and  published  in  the  Federal  Register 
on  March  28, 1997,  (62  FR  14946), 
Knight  Seed  Company,  Inc.,  151  W. 
126th  Street,  Bumsville,  Minnesota 
55337,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 


ri'UHra;  neguiauoiis,  .^ecuon  ijii.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  May  13, 1997. 
Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-15454  Filed  6-12-97;  8:45  am] 

nUJNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcenient  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  16, 
1997,  Penick  Corporation,  158  Mount 
Olivet  Avenue,  Newark,  New  Jersey 
07114,  made  application  by  renewed  to 
the  Drug  Enforcement  Adininistration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Tetrahydrocannabinols  (7370) 

Dihydromorphine  (9145)  

Pholcodine  (931 4) „ 

Cocaine  (9041 ) ...., 

Codeine  (9050)  

Dihydrocodeine  (9120) 

Oxycodone  (9143)  

Hydromorphone  (91 50) 

Diphenoxylate  (91 70) „ , 

Benzoylecgonine  (91 80)  

Hydrocodone  (91 93)  _ 

Meperidine  (9230) „ 

Methadone  (9250)  

Mefhadone-intermediate  (9254)  

Dextropropoxyphene,  bulk  (non-dosage  forms)  (9273) 

Morphine  (9300)  

Thebaine  (9333)  

Opium  extracts  (9610)  

Opium  fluid  extract  (9620) „ _ ... 

Opium  tincture  (9630) 

Opium  powdered  (9639) „ 

Opium  granulated  (9640) 

Levo-alphacetylmethadol  (9648)  

Oxymorphone  (9652) 

Alfentanil  (9737) 

Sufentanil  (9740)  

Fentanyl  (9801 ) 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
pEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 


Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  12, 1997. 


Dated:  May  7, 1997. 
Terrance  W.  Woodwortli, 

Acting  Deputy  Assistant  Administrator.  Office 

of  Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  97-15455  Filed  6-12-97;  8:45  am] 
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OF  JUSTICE 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 

^.  b'^tirces;  Notice  of  Application 

rursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 


(CFR),  this  is  notice  that  on  April  18, 
1997,  Radian  International  LLC,  8501 
North  Mopac  Blvd.,  P.O.  Box  201088, 
Austin,  Texas  78720,  has  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  basic  classes  ut  controlled 
substances  listed  below: 


Dnjg 


Schedule 


Cathinone  (1235)  

Methcathinone  (1237) „ „ 

N-Ethylamphetamine  (1475) 

N,N-Dimethylamphetamine  (1 480)  _ 

Aminorex  (1585)  

4-MethylamirK)fex  (cis  isomer)  (1590) 

Methaqualone  (2565) 

Alpha-Ethyttryptamine  (7249)  „ 

Lysergic  actd  diethylamide  (7315) „ 

Tetrahydrocannabinols  (7370) „ 

Mescaline  (7381)  

3,4,5-Tnmethoxyamphetamine  (7390) 

4-Bromo-2,5-diniethoxyamphetamine  (7391)  

4-Bfomo-2,5-dimethoxyphenethylan>ine  (7392)  _ 

4-Methyl-2,5-dime(hoxyamphetamine  (7396)  

2,5-Dimethoxyamphetamine  (7396)  

2,5-Dimethoxy-4-ethylamphetamine  (7399)  

3,4-Mettiytenedioxyamphetamine  (7400)  

5-Methoxy-3,4methytened»oxyamphetannine  (7401) 

^^Hydroxy-e,4-me^tlylened^oxyamphetamlne  (7402)  . 

3.4-Methylenedioxy-N-ethylamphetamine  (7404) 

3,4-Methylenedk>xymethamphetamine  (7405)  

4-Methoxyamphetamine  (741 1) 

Butotenine  (7433)  

Dtethyltryptamine  (7434) ; 

Dimettiyftryplafnjne  (7435) _ 

Psitocybin  (7437)  

Psilocyn  (7438) „ 

Codeine-N-oxide  (9053)  _ 

Dihydromofphine  (9145)  

Heroin  (9200) 

Mofphine-N-oxide  (9307) 

Nofmorphine  (93 1 3) „ 

Ptx)lcodine  (9314) _ 

Acetylmethadol  (9601) 

Altyprodine  (9602) 

Alphacetylmettwdol  except  Levo-Aiphac^methadoi  (9603) 

AJphamejxodine  (9604)  

Alphamethadd  (9605)  „ 

Betcetylmethadol  (9607) 

Betameprodine  (9608)  „ 

Betamethado)  (9609)  

Betaprodine  (961 1)  

Hydromorphinol  (9627)  „ 

Noracymettiadol  (9633)  

Nortevorphanol  (9634) 
Hormethadone  (9635) 
Trimeperidine  (9646) 
Para-Pluofolentanyl  (9812) 
3-Methyl(entanyl  (9813) 
Alpha-methylfentanyl  (9814) 
Acetyl-alpha-mettiyHentanyl  (9815) 
Beta-hydroxytentanyl  (9830) 
Bela-hydroxy-3-methyHentariy1  (9831) 
Alpha-Melhytthiofentanyl  (9832) 
3-Mettiy1thiofentany<  (9833) 
Ttiiotontanyi  (9835) 
Amphetamine  (1100) 
Methamphetamine  (1105) 
Phenmetrazine  (1631) 
Methylphenidate  (1724) 
Amobarbrtal  (2125) 
PenlobarMal  (2270) 
Secotertitai  (2315) 
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Drug 


Schedule 


Glutethimide  (2550) 

Nabtlone  (7379)  

1-Phenylcyclohexylamine  (7460)  

Phencydidine  (7471)  ■„ 

1-PlperKJinocyclohexanecart)onitrile  (8603) 

Alphaprodine  (9010)  

Cocaine  (9040)  

Codeine  (9050)  ..'. 

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

Hydromorphone  (9150) 

Diphenoxylate  (9170) 

Benzoytecgonine  (9180)  

Ethylmorphlne  (9190)  

Hydrocodone  (9193)  

Levomethorphan  (9210)  

LevoTJhanol  (9220) 

Isomethadone  (9226) 

Meperidine  (9230) „ 

Methadone  (9250)  

Methadone-tntermediate  (9254)  „.. 

Morphine  (9300)  

Levo-alphacetylmethadol  (9648)  

Oxymorphone  (9652) 

Artentanil  (9737) 

Sufentanil  (9740)  

Fentanyl  (9801) „ 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  drug  reference 
standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  12^,  1997. 

Dated:  May  12, 1997. 
Terraace  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

of  Diversion  Control.  Drug  Enforcement 

Administration. 

[PR  Doc.  97-15456  Filed  6-12-97;  8:45  am] 

BU  .,'«.     OCf    ■■■1'0-09-M 


DEPARTMENT  0^  LABOn 

Otici?  o'  the  Secreiarv 

Subrnission  to'  0MB  Review: 
Comunfert  Request 

June  i 0.  i^a/  . 

The  E)epartment  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  {(202)  219-5096 
ext.  143)  or  by  E-Mail  to 
TOMalley@dol.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  219- 
4720  between  1:00  p.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regvdatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 


•    Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Electrical  Power  Generation, 
Transmission  and  Distribution 
(1910.269);  Electrical  Protective 
Equipment  (1910.137). 

OMB  Number:  1218-0190 
(reinstatement). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  12,074. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  40,086. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  certification 
requirements  in  the  standards  on 
Electrical  Power  Generation, 
Transmission  and  Distribution 
(1910.269),  and  Electrical  Protective 
Equipment  (1910.137)  will  allow  OSHA 
compliance  officers  to  determine  if 
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tiujjiuv^i!.  dit;  complying  with  the 
provisions  of  these  standards. 

Agency:  Departmental  Management, 
Office  of  the  Chief  Financial  Officer. 

Title:  Disclosure  of  Information  to 
Credit  Reporting  Agencies; 
Administrative  Offset,  Interest,  Penalties 
and  Administrative  Costs. 

OMB  Number:  1225-0030 
(reinstatement). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  Federal 
Government. 

Number  of  Respondents:  3,500. 

Estimated  Time  Per  Respondent:  1% 
hours. 

Total  Burden  Hours:  12,250. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $975. 

Description:  Information  is  collected 
from  debtors  to  assist  in  determining 
whether  an  individual  or  organization  is 
actually  indebted  to  the  Department  of 
Labor,  and  if  so  indebted,  to  evaluate 
the  individual's  organization's  ability  to 
repay  the  debt. 
ThareM  M.  CMalley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-15600  Filed  6-12-97;  8:45  am) 

aiUJNO  COM  4aiO-M-M 


'jtP  ■ 


MENT  OF  LABOR 


aD  ■  i4  !  visory  Committae  for  Trade 

se-go*  a!  ons  and  Trade  Policy; 
.Vteeting  .Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  (Public 
Law  92—463  as  amended),  notice  is 
hereby  given  of  a  meeting  of  the 
Steering  Subcommittee  of  the  Labor 
Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy. 

Date,  time  and  place:  June  20,  1997,  10:00 
am,  U.S.  Department  of  Labor,  Room  S-1011, 
200  Constitution  Ave.,  NW,  Washington,  D.C. 
20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  pK>sitions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  lorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  AfEairs,  Phone:  (202)  219-7597. 


Signed  at  Washington,  D.C.  this  6th  day  of 
June  1997. 
Andrew  J.  Samet, 

Acting.  Deputy  Under  Secretary.  International 
Affairs. 
(FR  Doc.  97-15586  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
siunmahes  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  or  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  DetermiiMtiDiu  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33,258:  Coming  Consumer  Products 

Co.,  Mariinsburg,  WV 
TA-W-33,413:  f.R.  Simplot  Co.,  Heybum.  ID 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-33.431:  Nissan  Motor  Corp..  Gardena, 

CA 
TA-W-33,440:  Preasman-Gutman  Co.,  Inc., 

New  York,  NY 
TA-W-33.257:  Garland  US  Range,  Parts  &■ 

Service  Department,  Freeland,  PA 


TA-W-33-350;  Custom  Welding  Service, 
Levelland,  TX 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-33,322:  Atlantic  Power  Systems,  Inc.. 
Fayetteville,  NC 

The  investigation  revealed  that  the 
subject  firm  markets  its  products 
through  a  competitive  bidding  process. 
No  bids  were  submitted  by  foreign 
firms,  and  therefore  there  was  no 
adverse  import  impact  on  Atlantic 
Power  Systems,  Inc. 

TA-W-33,294:  Theme  Fabrication  Co.. 
Vernon,  CA 

The  investigation  revealed  that 
separations  at  Theme  Fabrication  Co., 
Vernon,  CA  were  due  to  a  corporate 
decision  to  consolidate  operations  and 
move  production  to  another  existing 
domestic  company  facility. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  tbe  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 

TA-W-33,136:  Lenox  Crystal.  Inc..  Aft. 

Pleasant.  PA:  January  17.  1996. 
TA-W-33.402:  Snap  on  Diagnostics/ 
Sunelectnc  Equiserv,  Crystal  Lake,  IL: 
April  3.  1996. 
TA-W-33,441:  Frolic  Footwear  Co.. 

Russellville.  AR:  April  8.  1996.  TA- 

W-33.453;  Lion's  Acquisition  Co.. 

Gastonia.  NC:  April  17,  1996. 
TA-W-33.351:  Dienese  Corp.,  Spencer. 

MA:  March  17,  1996. 
TA-W-33,42B;  Findlay  Refractories  Co., 

Washington.  PA:  April  2.  1996. 
TA-W-33.470:  Vision— Ease.  Fort 

Lauderdale,  FL:  April  21,  1996. 
TA-W-33.426:  Suckle  Corp..  Scranton, 

PA:  April  4.  1996. 
TA-W-33.282:  Dutch  Miss.  Inc.. 

Lebanon,  PA:  February  19,  1996. 
TA-W-33.245:  Mattel.  Inc.,  Murray,  KY: 

May  24.  1996. 
TA-W-33,215.  A  &  B.  Deckers  Outdoor 

Corp.,  Carpinteria,  CA,  Goleta.  CA 

and  Ventura.  CA:  February  7,  1996. 
TA-W-33.275;  Kings  Creek 

Manufacturing  Co..  Inc..  Ferguson, 

NC:  February  19,  1996. 
TA-W-33,461;  Amy  Group,  Inc..  York, 

PA:  April  21,  1996. 
TA-W-33,357:  Allegiance  Healthcare 

Corp..  fohnson  City,  TN:  March  6, 

1996. 
TA-W-33,242:  CTS  Marden  Electronics. 

Burlington.  WI:  February  13.  1996. 
TA-W-33.253:  Hoechst  Celanese  Corp.. 

Coventry,  RI:  February  7,  1996. 
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TA-W-33,314:  Eagle  Ottawa  Leather 
Co.,  Grand  Haven,  MI:  March  4, 
1996. 
TA-W-33,464;  Champsion  Products, 
Inc.,  A  Subsidiary  of  Sara  Lee  Corp., 
Atkinson  and  O'Hara  Plants, 
Clayton,  NC:  April  17,  1996. 
TA-W-33,306  &■  A:  Tecumseh  Metals 
Products,  Plant  #6,  Grand  Rapids, 
MI  and  Plant  #2,  Walker,  MI: 
February  12.  1996.  1996. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (F.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiu  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  bom 
the  subject  from  to  Canada  or  Mexico 
dvuiog  the  relevant  period. 

NAFTA-TAA-01632:  Amy  Group.  Inc., 
YoHi.  PA 


NAFTA-TAA-01604;  I  AM  Apparel, 

Inc.,  Herrin,  IL 
NAFTA-TAA-01555:  AtlanUc  Power 

Systems,  Inc.,  Fayetteville,  NC 
NAFTA-TAA-01609;  J.  R.  Simplot  Co., 

Heybum,  ID 
NAFTA-TAA-01612;  Findlay 

Refractories  Co.,  Washington,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-01519:  Garland  US 

Range,  Parts  &•  Service  Department, 
Freeland,  PA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinatioiis  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01651:  Louisiana-Pacific 

Corp.,  Chilco  OSS,  Chilco,  ID  June 

5.  1997. 
NAFTA-TAA-01646:  Coats  North 

America — Talon,  Inc.,  Cleveland, 

GA:  April  21,  1996. 
NAFTA-TAA-01628;  Champion 

Products,  Inc.,  A  Subsidiary  of  Sara 

Lee  Corp.,  Atkinson  and  O'Hara 

Plants,  Clayton,  NC:  March  14, 

1996. 
NAFTA-TAA-01616:  Stabilus.  Colmar, 

PA:  April  7,  1996.  1997. 
NAFTA-TAA-01605:  Amelia  Dress  Co., 

Inc.,  Farmville,  VA:  March  14,  1996. 
NAFTA-TAA-01606;  Amelia  Dress  Co., 

Inc.,  Appomattox,  VA:  March  14, 

1996. 
NAFTA-TAA-01526;  Kings  Creek 

Manufacturing  Co.,  Inc.,  Ferguson, 

NC:  February  19,  1996. 
NAFTA-TAA-01567;  Deckers  Outdoor 

Corp.,  Carpinteria,  CA:  March  7, 

1996. 
NAFTA-TAA-0156B;  Deckers  Outdoor 

Corp..  Goleta.  CA:  March  7,  1996. 
NAFTA-TAA-C1569;  Deckers  Outdoor 

Corp.,  Ventura,  CA:  March  7,  1996. 
NAFTA-TAA-01480:  CMT  Industries, 

Inc.,  El  Paso,  TX:  February  3,  1996. 
NAFTA-TAA-01532  &■  A;  Tecumseh 

Metal  Products— Plant  #8,  Grand 

Rapids,  MI  and  Plant  »2,  Walker. 

MI:  February  12,  1996. 
'NAFTA-TAA-01630;  Lion's  Acquisition 

Co.,  Gastonia,  NC:  April  17,  1996. 
NAFTA-TAA-01661;  Baldwin  Piano  Br 

Organ  Co.,  Hammer  Production 

Department,  Tnimaim,  AR:  May  16. 

1996. 


NAFTA-TAA-01507;  Fibrex.  Inc.,  North 

Aurora,  IL:  February  12.  1996. 
NAFTA-TAA-01655:  C  and  P  Cedar 
Sales,  Copalis  Crossing,  WA:  May  5. 
1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  1997. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  May  30, 1997. 
RnaaeU  T.  Kile, 

Program  Manager,  Policy  Br  Reemployment' 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  97-15595  Filed  6-12-97;  8:45  am] 
BHJJNG  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 

Administration 

[NAFTA-01341  and  TA^Mr-33,029] 

Willamette  Industries,  'ncorporated, 
Pall— ,  Oregon;  Notice  of  Revised 
Dalennination  on  Reconsideration 

On  March  24,  1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  April  15, 1997  (62  FR 
18363). 

Investigation  findings  show  that  the 
workers  are  primarily  engaged  in  the 
production  of  plywood.  "The  workers 
were  denied  TAA  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met  The  workers 
were  denied  NAFTA-TAA  on  the  basis 
that  there  was  no  shift  in  production  to 
Mexico  or  Canada,  nor  were  there 
company  or  customer  imports  of 
plywood  born  Mexico  or  Canada. 

The  Oregon  AFL-CIO  and  the 
Western  Council  of  Industrial  Workers 
Local  #2714,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America, 
submitted  additional  information 
showing  that  increased  import 
competition  from  foreign  made  oriented 
strand  board  (OSB)  contributed  to 
worker  separations  at  the  Willamette 
Industries.  Incorporated  production 
&cility. 

To  determine  impact  of  imports  of 
OSB  on  worker  separations  at  Dallas, 
the  Dei>artment  conducted  a  survey  on 
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the  suujeci  iirm's  major  declining 
customers.  New  Endings  on 
reconsideration  show  that  some 
customers  continued  reliance  on  or 
increased  imports  of  OSB  from  Canada 
during  the  time  period  relevant  to  the 
investigation. 

Conclusion 

After  careful  consideration  of  the  new 
{acts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of 
Willamette  Industries,  Incorporated, 
Dallas,  Oregon  were  adversely  affected 
by  increased  imports  of  articles  like  or 
directly  competitive  with  plywood 
produced  at  the  subject  firm. 

"All  workers  of  Willamette  Industries, 
Incorporated,  Dallas,  Oregon  engaged  in 
employment  related  to  the  production  of 
plywood,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  13, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  act  of  1974;"  and 
"All  workers  of  Willamette  Industries, 
Incorporated,  Dallas,  Oregon  engaged  in 
employment  related  to  the  production  of 
plywood,  who  twcame  totally  or  partially 
separated  bom  employment  on  or  after 
November  13, 1995  are  eligible  to  apply  for 
NAFTA-TAA  Section  250  of  the  Trade  act  of 
1974." 

Signed  at  Washington.  D.C.  this  28th  day 
of  May  1997. 

RimmU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15591  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-32,293  &  293A] 

A  H    >  -r,.  .^r  Company,  Inc.; 
C  r-  ,  NJ  and  New  York,  New 

Yo  »    d  r  ,„..  jetj  Certification 
'-^r^qirding  Eligibility  to  Apply  for 
•vo.'Ker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  25,  1996,  applicable 
to  all  workers  of  A.H.  Schreiber 
Company,  Incorporated  located  in 
Cinnaminson,  New  Jersey.  The  notice 
was  published  in  the  Federal  Register 
on  July  9.  1996  (61  FR  36085). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 


have  occurred  at  A.H.  Schreiber's  New 
York,  New  York  location.  The  workers 
in  New  York  provided  administrative 
support  services  for  the  productions  of 
ladies'  and  girls'  bathing  suits  at  the 
Cinnaminson  plant. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
A.H.  Schreiber  Company,  incorporated 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  A.H.  Schreiber's 
workers  in  New  York,  New  York, 
providing  administrative  support 
services  to  the  subject  firm's 
Cinnaminson,  New  Jersey  plant. 

The  amended  notice  applicable  to 
TA-W-32.293  is  hereby  issued  as 
follows: 

All  workers  of  A.H.  Schreiber  Company, 
Incorporated,  Cinnaminson,  New  Jersey  {TA- 
W-32.293)  and  New  York.  New  York  (TA- 
W-32.293A),  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
22, 1995,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
June  1997. 

RuanU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-15593  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-31.936] 

Boise  Cascade  Corporation  Paper 
Division  Vancouver,  Washington; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  July  31, 1996.  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
on  Reconsideration  applicable  to 
workers  and  former  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  August  13, 
1996(61  FR  42059). 

The  reconsideration  resulted  in  a 
negative  determination  because  a  survey 
of  the  subject  firm's  customers  revealed 
that  none  of  the  customers  reported 
purchasing  paper  from  foreign  sources 
during  the  relevant  periods. 

On  its  own  motion,  the  Department 
reviewed  the  determination  for  workers 
of  the  subject  firm.  On  review,  the 
Department  found  that  the  customer 
survey  conducted  for  the  investigation 
was  limited  to  those  customers 


puicnasing  coated  and  uncoated  paper 
used  to  make  business  forms.  Other 
findings  show  that  prior  to  the  closure 
of  Boise  Cascade's  Paper  Division  in 
Vancouver,  various  paper  products 
accounted  for  the  primary  output  at  the 
plant.  Company  officials  supplied  the 
Department  a  list  of  customers 
accounting  for  the  sales  decline  at  the 
subject  plant.  New  findings  show  that 
some  customers  reported  increased 
import  purchases  of  paper  products 
from  foreign  sources  in  1995  compared 
to  1994,  and  in  January  through 
September  1996  compared  to  the  same 
time  period  of  1995. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
paper  products,  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  of  Boise  Cascade  Corporation, 
Paper  Division,  Vancouver,  Washington. 
In  accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Boise  Cascade  Corporation, 
Paper  Division,  Vancouver,  Washington  who 
liecame  totally  or  partially  separated  by 
employment  on  or  after  September  9, 1995 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  D.C.  this  29th  day 
of  May  1997. 

RiumU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 

Services.  Office,  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-15590  Filed  6-12-97;  8:45  am) 

MUMQ  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-32,935] 

Borg  Warner  Automotive  Muncle, 
Indiana;  Notice  of  Revised 
Determination  on  Reccrasaeration 

By  application  dated  February  4, 
1997,  the  company  and  the  UAW  Local 
287  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
worker  eligibility  to  apply  for  trade 
adjustment  assistance.  The  denial  notice 
applicable  to  workers  of  the  subject  firm 
in  Muncie,  Indiana,  was  signed  on 
January  22,  1997  and  published  in  the 
Federal  Register  on  February  13,  1997 
(62  FR  6803). 

A  late  response  to  the  customer 
survey  conducted  by  the  Department 
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revealed  that  a  customer  of  the  subject 
firm  increased  import  purchases  of  rear 
wheel  drive  manual  transmissions  while 
purchases  from  the  subject  firm 
remained  constant. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
rear  drive  manual  transmissions 
produced  by  the  subject  firm 
contributed  importantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

All  workers  of  Borg  Warner  Automotive, 
Muncie,  Indiana  who  became  totally  or 
partially  separated  from  employment  on  or 
after  November  11, 1995,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  May  1997. 
RiumU  T.  Kila, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-15592  Filed  6-12-97;  8:45  am] 
BUUNG  CODE  4S10-3O-M 
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TiDcymenr  and  Training 


4  .rt  rr*  r'  i  s  ( *  -^  t 
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•'aqqsr  Csoi'-inq  Companv   "A-W- 

33  1  5-3,  iK. a  3rovynsv  •-;• 
Manuf3ctu''!'>Q  ComDary    A,  i<,  '■ 
McK-nney  Par'  Manufsctu'nq 
CoTip^v'v   BrcwpsvUe   'esas  eta!.; 
Amen-jeo  Cert  f-ca':C"-  Hega'aing 
EhqiCil'tv  'o  Appiy  '"'■  WorK.er 
AdiijS'nen'  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  21, 1997, 
applicable  to  workers  of  Haggar 
Clothiag  Company,  also  known  as 
Brownsville  Manufacturing  Company, 
and  also  known  as  McKinney  Pant 
Manufacturing  Company  located  in 
Brownsville,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
March  21,  1997  (62  FR  13710). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Findings  on  review  show  that 
worker  separations  have  occurred  at  the 
subject  firm's  Edinburgh  and  Weslaco, 
Texas  ocations.  The  workers  produce 


men  s  dress  and  casual  pants.  The 
company  reports  that  worker 
separations  have  also  occurred  at  the 
subject  firm's  Weslaco  Cutting  Center  in 
Weslaco,  Texas. 

Workers  of  the  Haggar  Clothing 
Company  production  facilities  in 
Edinburg  and  Weslaco,  Texas  were 
covered  under  previous  TAA 
certifications,  TA-W-30,850A  and  TA- 
W-30,850B,  respectively.  These 
certifications  expired  on  May  11, 1997. 
Workers  at  the  subject  firm's  Weslaco 
Cutting  Center  in  Weslaco  were  not 
covered  under  TA-W-30,850B. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Haggar  Clothing  Company  who  were 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Haggar  Clothing 
Company  in  Edinburgh  and  Weslaco, 
Texas,  and  include  workers  at  the 
Weslaco  Cutting  Center  in  Weslaco, 
Texas. 

The  amended  notice  applicable  to 
TA-W-33,153  is  hereby  issued  as 
follows: 

"All  workers  of  Haggar  Clothing  Company, 
also  known  as  Brownsville  Manufacturing, 
also  known  as  McKinney  Pant  Manufacturing 
Company,  Brownsville,  Texas  (TA-W- 
33,153)  and  Haggar  Clothing  Company, 
Weslaco  Cutting  Center,  Weslaco,  Texas  (TA- 
W-33,153C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  13, 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974;"  and 
"I  further  determine  that  all  workers  of 
Haggar  Clothing  Company,  Edinburg 
Manufacturing  Comf>any,  also  known  as 
Waxahachie  Garment  Company,  Edinburg, 
Texas  (NAFTA-01471A)  and  Haggar  Clothing 
Company,  Weslaco  Manufacturing  Company, 
also  known  as  Bowie  Manufocturing 
Company,  Weslaco,  Texas  (NAFTA-01471B), 
who  become  totally  or  f)artially  separated 
from  employment  on  or  after  June  7, 1997, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  29th  day 
of  May  1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-15597  Filed  6-12-97;  8:45  am) 

BILUNG  CODE  451&-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-33.i94q 

Hai>c:^  Manufacturing  Services, 
Easiey,  South  Carolina;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  11,  ld97,  applicable  to  all 
workers  of  Hasbro  Manu&cturing 
Services  located  in  Easiey,  South 
Carolina.  The  notice  was  published  in 
the  Federal  Register  on  March  31, 1997 
(62  FR  15199). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  employment 
related  to  the  production  of  toys,  games, 
infant  clothing  and  bibs.  The  workers 
producing  toys  and  games  at  the  Easiey 
location  had  prior  TAA  eligibility  under 
TA-W-30,676F,  which  expired  January 
31,  1997;  the  workers  producing  infant 
clothing  and  bibs  were  not  covered.  The 
current  worker  certification,  to  include 
all  workers  of  Hasbro  Manufacturing 
Services,  Easiey,  South  Carolina 
established  an  impact  date  of  February 
1,  1997.  New  information  shows  that 
worker  separations  of  those  producing 
infant  clothing  and  bibs  at  the  Easiey 
production  facility  began  prior  to 
February  1,  1997.  Therefore,  the 
Department  is  amending  the 
certification  to  change  the  impact  date 
for  the  workers  producing  infant 
clothing  and  bibs  to  February  7,  1996, 
one  year  prior  to  the  date  of  the  petition 
forTA-W-33,194C. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,194C  is  hereby  issued  as 
follows: 

All  workers  of  Hasbro  Manufacturing 
Services,  Easiey,  South  Carolina,  engaged  in 
employment  related  to  the  production  of  toys 
and  games,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  1, 1997;  and  all  workers  of  Hasbro 
Manufactiuing  Services,  Easiey.  South 
Carolina,  engaged  in  employment  related  to 
the  production  of  infant  clothing  and  bibs, 
who  became  totally  or  partially  sep>arated 
frtim  employment  on  or  after  February  7, 
1996,  are  eligible  to  apply  for  adjusUnent 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 
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Signed  at  Washington.  D.C.  this  23rd  day 
of  May  1997. 

RusselfT.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  97-15594  Filed  6-12-97;  8:45  am) 

BtUJNG  COOC  4510-30-M 


t  oARTMENT  OF  LABOR 

b"^  ployment  and  Training 
A:- ministration 

rTA-W-33,114] 

l-lighland  Pacltaging  Company,  Bocl( 
Pharmacal  Distribution  Center,  St. 

Loj ';  Missouri;  Dismissal  of 
-,; c     d'Aon  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Highland  Packaging  Company,  Bock 
Pharmacal  Distribution  Center,  St, 
Louis,  Missouri.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 


TA-W-33.114;  Highland  Packaging 
Company,  Bock  Pharmacal  Distribution 
Center.  St.  Louis,  Missouri  (June  3. 1997) 
Signed  at  Washington.  D.C.  this  4th  day  of 

June,  1997. 

RuaaeU  T.  Kile, 

Program  Manager,  Policy  Sr  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-15588  Filed  6-12-97;  8:45  am) 

BIUJNG  OOOE  4810-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petidons  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 


v^iuipier  £,  ui  lilt;  :\>..i.  i  iiu  invi-sngauons 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  sufaiSstantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  23, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  23, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C  this  19th  day 
of  May.  1997. 
RuaaeU  T.  Kile. 

Program  Manager.  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix.— PETITIONS  Instituted  on  05/19/97 


TA-W 


33,487 
33,488 
33,489 
33,490 
33,491 
33,492 
33,493 
33.494 
33,495 
33,496 
33,497 
33,498 
33,499 
33,500 
33,501 
33,502 
33,503 
33,504 
33,506 
33,506 
33.507 


Subject  firm  (petittonefs) 


Medite  Corp  (Writs)  

Unton  Oil  Co  of  Calif.  (Wrte)  

Frigidaire  Company  (WrVs)  

Tatoo— Cleveland  Plant  (Comp)  

Coats  American  (Comp)  

K-D  Industries,  Inc  (Comp)  

Honeywell,  Inc  (UE)  

Wearever  Shirt  Co.,  Inc  (Wrks) 

Wearever  Shirt  Co.,  Inc  (Wrks) 

King  Louie  International  (UFCW)  ..... 

Big  River  Luggage  (WrVs) 

Flextronics  Int'l  (Wrics)  

Thyptn  Steel  Corp  (USWA) 

Trendline  Home  Fashions  (Wrks)  ... 

Power  Systems,  Inc  (Comp) 

Power  Guard  (Comp) 

Jasper  Textiles,  Inc  (Comp) 

ABL  Ertgineenng,  Inc  (Comp)  

Levolor  Home  Fashions  (WrVs)  

Louis«ana-Padfic  Corp  (Comp)  

Guardian  Industries  Corp  (ABGWU) 


Location 

Date  of 
petition 

Medford,  OR  

05A)5«7 

Arroyo  Grande,  CA  

04/1 8«7 

Athens.  TN  

05A)6«7 

Clevetend.  GA 

04/21/97 

Rossville.  GA  

05J0M97 

BkMjntsville,  AL  

04A)9«7 

Arlington  Hts.  IL  

05K&/97 

New  York,  NY  

05/07/97 

Freeburg,  PA 

05rt)7/97 

Aubum,  NE  

05A)9/97 

Corpus  Christi.  TX  

05A)4/97 

Richardson,  TX  

05A)9/97 

Blasdell.  NY  

05m2J97 

Miami.  FL  

05A)5«7 

Bk)omfieW.  CT  

05/05/97 

Opeiika.  AL  

04/27/97 

Freemont,  NC  

05A)7/97 

Mentor,  OH  

0SA)9«7 

Santa  Monica,  CA 

05/07/97 

Athol.  ID  

05A)7/97 

Fak»ner,  NY 

05rt)6«7 

Product(s) 


Chips,  Veneer,  Fibert)oard  Products. 

Crude  Oil,  Distillaties. 

Gas/Electnc  Ranges. 

Talon  Zippers. 

Industrial  Sewing  Threads. 

Children's  Sleepwear,  Sportswear. 

Personal  Computer  Boards. 

Men's  Sport  Shirts. 

Men's  Sport  Shirts. 

Jackets. 

Leather  Luggage. 

PC  Modems. 

Stainless  steel — Bar.  Rod.  Wire  &  Tut)es. 

Decorative  Pillows,  Cfiair  Pads. 

Custom  Designed  Power  Supplies. 

Power  Supplies. 

Knit  Shirts. 

Digital  Video  Transmisswn  Equipment. 

Window  Blinds. 

Onented  Strarxi  Boards. 

Mirrors. 
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DE  -  A  n  '  M  E  N  ^  OF  LABOR 

EmDoyn-e-!  and  Training 

Ad'^:'vs*'rj'  on 

invest. Cjations  Rega^ri'-q  Certifications 
of  Ei:q  b-'ty  ' o  ApD'y  'or  Worker 
A3u;5tr»"en;  AsstSta'-'C  e 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 


uivesugdiiuiis  pursuani  lo  Decuon  i^L 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  23, 
1997. 


mieresied  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  23, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  27th  day 
of  May,  1997. 
Ruasel  T.  Kile. 

Program  Manager,  Policy  Br  Reemployment 
Service,  Office  of  Trade  Adjustment 
Assistance. 


- 

Appendix— Petitions  Instituted  On  05/27/97 

TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

33,508  ^ 

SPX  Corporation  (Wkrs) 

Church  and  Dwtght  Co.  (USWA) 

A  G  Pants  (Co.)  

Philips  Display  Component  (IBEW)  

Joy  Mining  Machinery  (lAMAW)  

Levi  Straus  (Wkrs)      . .              

Dowagiac,  Ml  

Syracuse  NY  .„ 

05/06/97 

33,509  

05/15/97  '  Ammonium  Bi  Carbonate 

33,510  

Perkasie,  PA „ 

Ottawa,  OH  

FranWin,  PA  

El  Paso,  TX 

Kershaw,  SC 

Tamaqua,  PA 

St.  Paul,  MN  „. 

WelHord.  SC „.. 

New  York,  NY  

Romulus,  Ml 

Sarxlersville  GA 

05/12/97  '■  Men's  Pants 

33,511  

05/13/97      1Q  Inrh  r.nlr>r  T\/    Tiih«a 

33.512  

33.513  

05/1 5«7 
.    05/13/97 
05/12/97 
05/14/97 
05/08/97 
05/14/97 
05A)8/97 
05A)9/97 
05/09/97 
05/14/97 
05/14/97 
05/13/97 
05/12/97 
04/29/97 

Mining  Machinery. 
Jeans 

33.514  ; 

33.515  

Springs  Industries,  Inc.  (Wkrs) 

ICI  Aerospace  (Co.)  

Brown  and  Bigelow,  Inc.  (GCU) 

Jackson  Mills,  Inc  (Co.) „ 

Yamell  Fabncs  (Wkrs)  

Sheet  Cloth. 
Igniters  for  Air  Bags. 
Calendars  and  Playing  Cards. 
Woven  Greige  Fabric. 
Polyester  &  Rayon  Print  Fabrics. 
Fat>ricated  Wekled  Steel  Wheels 

33,516  

33,517  

33,518  . 

33,519  

Hayes  Wheels  Infl  (UAW)  

33,520  

Delta  /Apparel  (Co.)  

Tee  Shifts 

33.521  

33.522  ....„ 

33.523  

Boise  Ca.srade  Corp.  (WCIW)  

North  Safety  Products  (Co.) 

Nu-Kote  (Co.) „. 

Yakima.  WA  ...._ _... 

Cranston,  Rl 

Connellsville.  PA 

San  Anfonk),  TX  

Oklahoma  City,  OK 

Dimension  Lumber  &  Rywood. 
Respiratory  Protective  Devk»s. 
Electrostatic  Toners 

33,524  

Standard  IrxJustries  (IDE)  

ALflomobife  Batteries 

33,525 

Xerox  Corp.  (Wkrs)  

Photorecptors. 

(FR  Doc.  97-15589  Filed  6-12-97;  8:45  am] 

BILUNQ  COOE  4810-30-M 

DEPARTMEN!'^  OF  ■.  A30P 


Empioyrien!  ,k';j 
AdministraiiOP 

rrA-W-33,133] 

••'*.' at a-jga  -nausu  es  ►  . 

ior  Reconsideration 


ning 


^aoef'ion, 
of  Application 


Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Progrcun  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Watauga  Industries,  Elizabethton, 
Tennessee.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 


determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-33.133;  Watauga  Industries. 
Elizabethton,  Tennessee  (June  3, 1997] 

Signed  at  Washington,  D.C.  this  4th  day  of 
June,  1997. 
RuaseU  T.  Kile. 

Program  Manger,  Policy  &  Reemploymen  t 

Services.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-15587  Filed  6-12-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAirrA-01471  &  01471A  &  01471B  & 
01 471 C] 

Haggar  Clothing  Company,  et  al.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transltional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  February  21, 
1997,  applicable  to  all  worlcers  of 
Haggar  Clothing  Company,  also  known 
as  Brownsville  Manufacturing 
Company,  and  also  Imown  as  MciCinney 
Pant  Manufacturing  Company  located  in 
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Browiiiiville,  lexas.  Ihe  notice  was 
published  in  the  Federal  Register  on 
March  21.  1997  (62  PR  13711). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Findings  on  review  show  that 
worker  separations  have  occurred  at  the 
subject  firm's  Edinburgh  and  Weslaco, 
Texas  locations.  The  workers  produce 
men's  dress  and  casual  pants.  The 
company  reports  that  worker 
separations  have  also  occurred  at  the 
subject  firm's  Weslaco  Cutting  Center  in 
Weslaco,  Texas. 

Workers  of  the  Haggar  Clothing 
Company  production  facilities  in 
Edinburg  and  Weslaco,  Texas  are 
covered  under  previous  NAFTA— TAA 
certifications,  NAFTA-00444A  and 
NAFTA-00444B,  respectively.  These 
certifications  will  expire  on  June  7, 
1997.  Workers  at  the  subject  firm's 
Weslaco  Cutting  Center  in  Weslaco  are 
not  covered  under  NAFTA-00444B. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Haggar  Clothing  Company  who  were 
affected  by  increased  imports  from 
Mexico  or  Canada.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Haggar  Clothing  Company  in  Edinburgh 
and  Weslaco,  Texas,  and  include 
workers  at  the  Weslaco  Cutting  Center 
in  Weslaco,  Texas. 

The  amended  notice  applicable  to 
NAFTA-01471  is  hereby  issued  as 
follows: 

"All  workers  of  Haggar  Clothing  Company, 
also  known  as  Brownsville  Manufacturing, 
also  known  as  McKinney  Pant  Manufacturing 
Company,  Brownsville,  Texas  (NAFTA- 
01471)  and  Haggar  Clothing  Company, 
Weslaco  Cutting  Center,  Weslaco,  Texas 
(NAFTA-01471C),  who  became  totally  or 
partially  septarated  from  employment  on  or 
after  January  13, 1996,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974;"  and 

"I  further  determine  that  all  workers  of 
Haggar  Clothing  Company,  Edinburg 
Manufacturing  Company,  also  known  as 
Waxahachie  Garment  Company,  Edinburg, 
Texas  (TA-W-33,153A)  and  Haggar  Clothing 
Company,  Weslaco  Manufacturing  Comptany, 
also  known  as  Bowie  Manufacturing 
Company,  Weslaco,  Texas  (TA-W-33,153B), 
who  became  totally  or  partially  separated 
bom  employment  on  or  after  May  11,  1997, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  29th  day 
of  May  1997. 
RihmU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-15598  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Statewide  Service  Delivery  Area  Job 
Training  Plan;  Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(FRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  lie 
properly  assessed.  CurrenUy,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
collection  of  the  Statewide  Service 
Delivery  Area  Job  Training  Plan  (J  IP). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  thp  office  listed  in  the 
addressee  section  below  on  or  before 
August  12.  1997. 

'The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Barbara  DeVeaux,  U.S. 
Department  of  Labor,  Employment  and 


Training  Aaminisirauon,  zuu 
Constitution  Avenue,  N.W.,  Room 
N4670,  Washington,  D.C.  20210; 
Internet  Address: 

DeVeauxB@DOLETA.GOV;  telephone 
number  (202)  219-7533,  extension  165 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Pursuant  to  Section  105(d)  of  the  Job 
Training  Reform  Amendments  of  1992 
(Public  Law  102-367,  September  7, 
1992,  effective  July  1, 1993)  requires 
that  in  any  case  in  which  one  statewide 
service  delivery  area  is  established,  the 
Governor  shall  submit  a  job  training 
plan  to  the  Secretary  of  Labor  for 
approval. 

n.  Curreat  Actions 

States  are  required  to  submit  a 
Statewide  JTP  biennially. 

Type  of  Review:  Reinstatement 
without  change. 

Agency:  Employment  and  Training 
Administration. 

Tjt7e:  Statewide  Service  Delivery  Area 
Job  Training  Plan. 

OMB  Number:  1205-0329. 

Recordkeeping:  These  records  must  be 
kept  for  a  minimum  of  three  years  after 
the  affected  program  dates. 

Affected  Public:  State  and  local 
government. 

Total  Respondents:  15. 

Frequency:  Biennially. 

Total  responses:  15. 

Average  Time  per  Response:  10 
burden  hours. 

Estimated  Total  Burden  Hours:  150. 

Total  Burden  Cost  (capital/startup): 
Federal  cost  of  $11,000.  This  represents 
20  percent  of  a  GS-13  salary.  It  is 
estimated  that  a  CS-13  will  spend  20 
percent  of  his/her  time  on  the 
preparation  clearance  and 
dissemination  of  the  Statewide  JTP. 

State  cost  of  $220  per  submission.  The 
individual  preparing  the  request  is 
likely  to  be  earning  $45,000  per  year  or 
$22.00  per  hour  times  10  hours  of 
preparation. 

Tota7  Burden  Cost  (operating/ 
maintaining):  Burden  cost  for  operating 
and  maintaining  is  the  amount  of  money 
allowed  for  the  administration  of  JTPA. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 
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Dated:  June  6,  1997. 
CharlM  Atkinson, 

Deputy  Administrator,  Office  of  Job  Training 
Programs. 
[FR  Doc.  97-15599  Filed  6-12-97;  8:45  ami 
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^A'^tONfk..  AERONAJ^'iCS  ANC 

NotiG»5  of  Prospecf'vp  Patent  Llcensf- 

AGENCY:  .Nauonai  Aeronauucs  ana 

Space  Administration. 

iC    :»N:  Notice  of  prospective  patent 

license. 

SUMIMRY:  NASA  hereby  gives  notice 
that  Fusion  Systems  Corporation  of 
Rockville,  MD  20855,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  inventions  described  and  claimed  in 
NASA  Case  Numbers  LAR  14448-1-SB, 
entitled  "Lightweight  Protective 
Coating,"  and  LAR  1448-3-SB,  entitled 
"Multi-Layer  Light-Weight  Protective 
Coating  and  Method  for  Application,  for 
which  United  States  Patent 
Applications  were  filed  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
NASA  Langley  Research  Center. 
0ATE8:  Responses  to  this  notice  must  be 
received  by  August  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  A.  Chasteen,  Patent  Attorney, 
NASA  Langley  Research  Center,  Mail 
Stop  212,  Hampton,  VA  23681-0001, 
telephone  t757)  864-3227;  fax  (757) 
864-9190. 

Dated:  June  6. 1997. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc.  97-15619  Filed  6-12-97;  8:45  am] 
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NATIONAL  AERONAlf^'CP  AND 

SPACt  ADMtN^S'-A^iC-N 

[Notice  (97-086)1 

NoiiCfe  o'  ^'ospec;^*fe  '-aient  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Horton's  Orthotic  Lab,  Inc..  of  Little 
Rock,  Arkansas,  has  applied  for  an 
exclusive  license  to  practice  U.S.  Patent 


No.  5,490,831,  entitled  "Selectively 
Lockable  Knee  Brace,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  eind  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Marshall  Space  Flight  Center. 

DATES:  Responses  to  this  notice  must  be 

receivprl  hv  August  12   1?)97. 

FOR  FUW'mS:.-.  tMfOHM^'iON  CONTACT: 
Robert  L.  Broad,  Jr.,  Patent  Counsel. 
Marshall  Space  Flight  Center,  Mail  Stop 
CCOl.  Marshall  Space  Flight  Center,  AL 
35812;  telephone  (205)  544-0021. 

Dated:  June  6. 1997. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  97-15620  Filed  6-12-97;  8:45  ami 
BUJJNQ  CODE  7510-01-«l 


NATIONS.  Ac«ONA,..-'  :'-     HD 

[Notica  (97-081)] 

Notice  Of  P    scx^ctive  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  NASA  hereby  gives  notice  that 
Howard  Industries,  Inc.,  of  1840 
Progress  Avenue,  Columbus.  Ohio 
43207  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,373,  110,  entitled  "Ion 
Exchange  Polymer  and  Method  of 
Making,"  in  the  following  fields  of  use: 
1)  to  create  testing  kits  to  identify  the 
presence  and  concentrations  of  heavy 
metals  in  aqueous  solutions;  and  2)  to 
extract  precious  or  heavy  metals  from 
raw  or  partially  refined  ore  and  recover 
precious  metals  from  refining  and/or 
plating  processes.  Said  patent  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Lewis  Research  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  August  12, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  N.  Stone,  Patent  Attorney,  NASA 
Lewis  Research  Center,  Mtiil  Code  500- 
118,  Cleveland,  OH  44135,  telephone 
(216)  433-8855. 

Dated:  June  6,  1997. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  97-15615  Filed  6-12-97;  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  No.  97-082] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  NASA  hereby  gives  notice  that 
PRAXAIR,  Inc.,  of  39  Old  Ridge  Berry 
Road,  Danbury.  CT  06810-5113,  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  Nos.  4,917,302, 
entitled  "High  Temperature  Flexible 
Seal";  5,014,917,  entitled  "High 
Temperature  Flexible,  Thermal  Barrier 
Seal"  and  5,082,293.  entitled  "High 
Temperature  Flexible,  Fiber- Preform 
Seal."  which  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  £Uid  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  PRAXAIR.  Inc., 
should  be  sent  to  Lewis  Research 
Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  August  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  N.  Stone,  Patent  Attorney,  NASA 
Lewis  Research  Center,  Mail  Stop  500- 
118.  Cleveland,  OH  44135,  telephone 
(216) 433-8855. 

Dated:  June  6, 1997. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  97-15616  Filed  6-12-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  No.  97-064] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License 

summary:  NASA  hereby  gives  notice 
that  University  of  Pittsburgh  of 
Pittsburgh,  PA  15260,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  LAR  15637-1.  entitled 
"Magnetically  Suspended  Miniature 
Fluid  Pump  and  Method  of  Making 
Same."  for  which  a  U.S.  Patent 
Application  was  filed  by  the  University 
of  Pittsburgh  and  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
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grant  of  a  license  should  be  sent  to 
NASA  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  August  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  Helfrich,  Patent  Counsel, 
NASA  Langley  Research  Center,  Mail 
Stop  212,  Hampton,  VA  23681-0001; 
telephone  (757)  864-9260,  fax  (757) 
864-9190. 

Dated:  June  6. 1997. 
Edward  A.  Framkle. 
General  Counsel. 
[FR  Doc.  97-15618  Filed  6-12-97;  8:45  am) 

BILUNO  CODE  7510-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  97-0831 

.Notice  of  Prospective  Patent  License 

AQENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUIMARY:  NASA  hereby  gives  notice  of 
intent  that  Virginia  Power,  the  primary 
subsidiary  of  Dominion  resources 
Incorporated  (DRI),  of  Glen  Allen, 
Virginia  23060,  has  applied  for  an 
exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
NASA  Case  Niunbers:  LAR  15205-1, 
entitled  "Tough,  Soluble,  Aromatic, 
Thermoplastic  Copolymides";  LAR 
15205-2,  ENTTFLED  "Process  for 
Preparing  Tough,  Soluble, 
Thermoplastic  Copolymides",  LAR 
15387-1.  entitled  Process  for  Preparing 
an  Ultra-Thin,  Adhesiveless,  Multi- 
Layered.  Patterned  Polymer  Substrate"; 
LAR  1546a-l-SB,  entitled  Molded 
Magnetic  Article  and  Method  of 
Fabrication";  LAR  15065-1,  entitled 
"Piezoelectric  Pump."  LAR  15407-1, 
entitled  "Piezoelectric,  Active,  Fluid 
Flow  Control  Valve";  and  LAR  15664- 
1,  entitled  "Ferroelectric  Stirling-Cycle 
Refrigerator"  for  which  U.S.  Patent 
Applications  were  filed  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  August  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  W.  Edwards,  Patent  Attorney, 
NASA  Langley  Research  Center,  Mail 
Stop  212.  Hampton.  VA  23681-0001, 
telephone  (757)  864-3230;  fax  (757) 
864-9190. 


Dated:  June  6. 1997. 
Edward  A.  Frankle, 
General  Counsel. 
(FR.  Doc.  97-15617  Filed  6-12-97;  8:45  am] 

BILUNO  COO£  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  28, 
1997.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  College  Park,  MD 
20740-6001.  Requesters  must  cite  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
FOR  FURTHER  INFOfMATION  CONTACT: 
Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)  713-7110. 
SUPPt^MENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 


records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  axe 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-9). 
District  office  audit  reports  and  work 
papers. 

2.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-96- 
1).  Reduced  retentions  for  foreign  crew 
manifest  and  manning  estimates. 

3.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-96- 
2).  Reduced  retentions  for  cost  reports, 
foreign  wage  estimates,  wage 
agreements,  and  payroll. 

4.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-96- 
3).  Foreign  costs  program  files. 

5.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-96- 
4).  U.S.  wage  costs  program  subject  files. 

6.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-96- 
5).  Reduced  retentions  for  subsidy 
insurance  rates. 

7.  Department  of  the  Treasury,  U.S. 
Customs  Service  (Nl-36-97-1). 
Reduction  in  the  retention  period  for 
Customs  declarations  forms  (CF  6059B) 
for  firee  declarations. 
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8.  Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration  (Nl- 
15-97-5).  Chapter  30 — Montgomery  GI 
Bill  Active  Duty  Educational  Assistance 
Program,  and  Chapter  34  educational 
assistance  application  folders. 

9.  Federal  Emergency  Management 
Agency  (Nl-31 1-97-1).  Regional 
nticlear  power  plant  docket  case  files 
(headquarters  files  will  be  preserved). 

10.  The  President's  Committee  on  the 
Arts  and  the  Humanities  (Nl-220-96- 
13).  Facilitative  records,  routine 
correspondence  and  working  papers 
(substantive  program  records  are 
designated  for  permanent  retention). 

11.  Securities  and  Exchange 
Commission  (N 1-266-9  7-3). 
Chronological  correspondence  and 
project  files  of  the  Office  of  Information 
Technology  and  its  organizational 
predecessor,  the  Office  of  EDGAR 
Management. 

12.  Tennessee  Valley  Authority  (Nl- 
142-97-9).  Aircraft  equipment 
maintenance  records. 

Dated:  lune  8. 1997. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services, 
Washington,  DC. 

[FR  Doc.  97-15574  Filed  6-12-97;  8:45  am] 
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<  4,  Revisions  to 

>rdS 


AGENCY:  National  Credit  Union 

Administration. 

ACnON:  Notification  of  a  revised  system 

of  records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
National  Credit  Union  Administration 
(NCUA)  is  issuing  public  notice  of  its 
intent  to  modify  the  system  of  records 
maintained  by  the  Office  of  Human 
Resources  (OHR).  NCUA-1,  currently 
titled,  "Employee  Security 
Investigations  Containing  Adverse 
Information,  NCUA."  The  proposed 
modifications  will:  Rename  the  system 
"Employee  Suitability  and  Security 
Investigations  Containing  Adverse 
Information;"  change  the  system 
location  to  Office  of  Human  Resources, 
NCUA,  1775  Duke  Street.  Alexandria, 
VA.  22314-3428;  revise  the  routine  uses 
of  records;  change  the  timeframe  for 
retention  and  disposal  of  records; 
change  the  system  manager  and  address 
to  reflect  NCUA's  current  address. 
EFFECTIVE  DATE:  The  proposed  changes 
will  be  effective  without  further  notice 


on  July  14,  1997,  unless  comments 
postmarked  on  or  before  that  date  result 
in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA.  22314- 
3428.  Mail  or  hand  deliver  comments  to: 
NCUA.  1775  Duke  Street.  Alexandria. 
VA.  22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
Boardmail  @  NCUA.gov.  Please  send 
comments  by  one  method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  W.  Foster.  Director  of  Human 
Resources.  Office  of  Human  Resources. 
National  Credit  Union  Administration, 
1775  Duke  Street.  Alexandria,  VA. 
22314-3428.  telephone  (703)  518-6510. 

NCUA-1 

y 

SYSTEM  NAME: 

Employee  Suitability  and  Security 
Investigations  Containing  Adverse 
Information.  NCUA. 

SYSTEM  LOCATION: 

Office  of  Human  Resources,  National 
Credit  Union  Administration,  1775 
Ehike  Street,  Alexandria,  VA.  22314- 
3428. 

CATEQOnES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

NCUA  employees  on  whom  a  routine 
Office  of  Personnel  Management  (OPM) 
security  investigation  has  been 
conducted,  the  results  of  which  contain 
adverse  information. 

CATEGORIES  OF  RECORDS  M  TME  SYSTBI: 

Arrest  records  and/or  information  on 
moral  character,  integrity,  or  loyalty  to 
the  United  States. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Records  maintained  pursuant  to  OPM 
requirements.  A  separate  notice  is 
published  because  these  records  are 
maintained  separately  to  provide 
extraordinary  safeguards  against 
unwarranted  access  and  disclosiu-es. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Records  are  reviewed  by  the 
NCUA  Security  Officer  (the  Director  of 
Human  Resources).  If  the  records  are 
determined  to  be  of  a  substantive 
nature,  they  are  referred  to  the 
appropriate  Associate  Regional  Director 
or  Office  Director  for  whatever  action,  if 
any.  is  deemed  necessary.  (2)  Standard 
routine  uses  as  set  forth  in  Appendix  A. 


POUaES  AND  PRACTICES  FOR  ST0RIN6, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy. 

RETRIEVABILTPr: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  cabinet  accessible  only  to  the 
Security  Officer  and  his/her  designated 
assistant 

RETENTION  AND  DISPOSAL: 

If  the  investigation  is  favorable  to  the 
employee,  the  record  is  destroyed.  If  the 
investigation  uncovers  adverse 
information,  the  record  is  held  for  two 
years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Security  Officer,  National  Credit 
Union  Administration,  1 775  Duke 
Street,  Alexandria.  VA  22314-3428. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
the  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURE: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTMG  RECORD  PROCB)UR£S: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEOORtES: 

OPM  Security  Investigations  Index. 
FBI  Headquarters  investigative  files, 
fingerprint  index  of  arrest  records. 
Defense  Central  Index  of  Investigations, 
employers  within  the  last  five  years, 
listed  references,  and  [}ersonal 
associates,  school  registrars  and 
responsive  law  enforcement  agencies. 

SYSTBB  EXaVTB)  FROM  CERTAM  PR0VW0N8 
OF  THE  ACT: 

In  addition  to  any  exemption  to 
which  this  system  is  subject  by  Notices 
published  by  or  regulations 
promulgated  by  the  OPM,  the  system  is 
subject  to  a  sf>ecific  exemption  pursuant 
to  5  U.S.C.  552a(k)(5)  to  the  extent  that 
disclosures  would  reveal  a  source  who 
furnished  information  under  an  express 
promise  of  confidentiality,  or  prior  to 
September  27,  1975,  under  an  express  or 
implied  promise  of  confidentiali^. 
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By  the  National  Credit  Union 
Administration  Board  on  this  3rd  day  of  lune 
1997. 

Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  97-15552  Filed  6-12-97;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
v^S  AND  HUMANITIES 

•operative  Agreement  for  the 
::<Hyeiopment  of  a  "Cultural  Star 
Cities"  Program 

AGENCY:  National  Endowment  for  the 

Arts. 

ACnON:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  will  request  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  the  development  of  a 
business  plan  to  create  a  "Cultural  Star 
Cities  Program"  (working  title  only)  in 
the  United  States,  similar  to  the 
European  City  of  Cultiue  Program,  and 
a  Strategy  for  Implementation.  The  plan 
would  include  administration,  costs, 
and  incentives.  The  work  will  include: 
researching  the  effectiveness  and  value 
of  the  European  Cultural  Capital 
Program;  researching  comparable  award 
programs  both  in  the  United  States  and 
elsewhere;  identifying  potential 
partners;  and,  preparing  a  plan  to 
implement  the  program  In  the  United 
States.  Those  interested  in  receiving  the 
Solicitation  should  reference  Program 
Solicitation  PS  97-02  in  their  written 
request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  97-02  is 
scheduled  for  release  approximately 
June  30,  1997  with  proposals  due  on 
August  15,  1997. 

AOOftESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts.  Grants  & 
Contracts  Office,  Room  618,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Hummel,  Grants  and 

Contracts  Office,  National  Endowment 

for  the  Arts.  1100  Pennsylvania  Ave., 

NW.  Washington.  DC  20506  (202/682- 

5482). 

William  I.  Hmnmel, 

Coordinator,  Cooperative  Agreements  and 
Contracts. 

IFR  Doc.  97-15496  Filed  6-12-97;  8:45  am) 
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NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 

Time  and  Date:  Friday,  Jime  20, 1997; 
8:30  a.m.  to  2:00  p.m. 

Place:  The  meeting  site  will  be  in 
room  3208,  ast  Promenade,  490  L'Enfant 
Plaza,  SW,  Washington,  DC  20407. 

Status:  The  meeting  will  be  open  to 
the  public  from  8:30  a.m.-ll:00  a.m. 
and  from  11:45  a.m.-2:00  p.m.  The 
meeting  will  be  closed  from  11:00  a.m.- 
11:45  a.m.  for  purposes  of  personnel 
discussion. 

Notice:  At  its  inaugural  public 
meeting,  the  National  Gambling  Impact 
Study  Commission  established  under 
Public  Law  104-169,  dated  August  3, 
1996,  will  consider  general 
administrative  matters  and  substantive 
agenda  items,  including  a  report  on 
previous  gambling  studies,  legislative 
intent  and  the  Commission  workplan. 

Contact  Persons:  For  further 
information,  contact  Kay  C.  James,  Chair 
at  (757)  579-4682  or  write  to  1000 
Regent  University  Drive,  Virginia  Beach, 
VA  23464.  Please  note:  The  address  and 
telephone  number  listed  for  the 
Commission  are  temporary.  Information 
concerning  the  new  address  and 
telephone  number  will  be  available  at 
the  meeting. 
Kay  C  lames. 
Chair. 

IFR  Doc.  97-15543  Filed  6-12-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6905-MLA;  ASLBP  No.  97- 
728-044ILA] 

Quivira  Mining  Company;  Designation 
of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717  and  2.1207  of 
the  Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and.  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 


Quivira  Mining  Company 

(License  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  Subpart 
L  of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  request  for 
hecuing  submitted  by  Envirocare  of 
Utah,  Inc.  on  the  amendment  to  the 
Source  Material  License  SUA-1473  of 
Quivira  Mining  Company.  The  license 
amendment  would  allow  Quivira 
Mining  to  accept  lie. (2)  material  for 
disposal  at  its  Ambrosia  Lake  uranium 
mill  and  tailings  site  located  near 
Grants,  New  Mexico. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  Pursuant  to  the 
provisions  of  10  CFR  2.722, 
Administrative  Judge  Peter  S.  Lam  has 
been  appointed  to  assist  the  Presiding 
Officer  in  taking  evidence  and  in 
preparing  a  suitable  record  for  review. 
All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bechhoefer  and  Judge  Lam  in 
accordance  with  10  CFR  2.701.  Their 
addresses  are: 

Administrative  Judge  Charles 
Bechhoefer,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555 
Dr.  Peter  S.  Lam,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 

Issued  at  Rockville,  Maryland,  this  6th  day 
of  June  1997. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  97-15515  Filed  6-12-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-Z71] 

In  the  Matter  of  Vermont  Yankee 
Nuclear  Power  Corporation;  (Vermont 
Yankee  Nuclear  Power  Station) ) 

Exemption 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  DPR- 
28,  which  authorizes  operation  of  the 
Vermont  Yankee  Nuclear  Power  Station 
(the  facility)  at  power  levels  no  greater 
than  1593  megawatts  thermal.  The 
facility  is  a  single-unit  boiling-water 
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reactor  located  at  the  licensee's  site  in 
Windham  County,  Vermont. 

The  License  provides,  among  other 
things,  that  the  Vermont  Yankee 
Nuclear  Power  Station  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Conunission)  now  or  hereafter  in  effect. 

n. 

On  November  19, 1980,  the 
Commission  published  a  revised 
Section  10  CFR  50.48  and  a  new 
Appendix  R  to  10  CFR  Part  50  regarding 
fire  protection  features  of  nuclear  power 
plants.  The  revised  Section  50.48  and 
Appendix  R  became  effective  on 
February  17,  1981.  Section  III  of 
Appendix  R  contains  15  subsections, 
lettered  A  through  O,  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  featiires  at 
a  nuclear  power  plant.  Subsection  m.G 
is  the  subject  of  the  licensee's 
exemption  request.  Paragraph  in.G.Z.c 
of  Section  III.G,  "Fire  Protection  of  Safe 
Shutdown  Capability,"  of  Appendix  R 
to  10  CFR  part  50,  requires  the 
following: 

Enclosure  of  cable  and  equipment  and 
associated  non-safety  circuits  of  one 
redundant  train  in  a  fire  barrier  having 
a  1-hour  fire  rating.  In  addition,  fire 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

The  licensee  requested  an  exemption 
from  these  requirements  to  allow  the 
use  of  fixe-resistant  cables  in  the  cable 
vault  instead  of  enclosing  the  cables  in 
fire  barriers  having  a  1-hour  fire 
resistance  rating.  An  exemption  is 
needed  because  the  Firezone  R  cables 
do  not  meet  the  literal  requirements  of 
the  regulation.  Installation  of  fire 
detectors  and  an  automatic  fire 
suppression  system  is  not  part  of  this 
exemptioiL 

m.      II 

By  letter  dated  May  28,  1996,  as 
supplemented  by  letters  dated  July  26 
and  November  15, 1996,  the  licensee 
requested  an  exemption  fitim  Section 
III.G  of  Appendix  R.  In  particular,  the 
licensee  requested  an  exemption  from 
the  requirements  of  Section  III.G. 2. c  to 
allow  the  use  of  fire-resistant  cables 
instead  of  enclosing  the  cables  in  fire 
barriers  having  a  1-hour  fire  resistance 
rating.  The  licensee  proposed  to  use 
Rockbestos  Firezone  R  App>endix  R 
fireproof  cable  to  control  equipment  that 
is  necessary  to  ensure  cooling  of  the 
comer  room  of  the  Reactor  Building  in 
the  event  of  a  fire  in  the  cable  vault.  The 
cables  of  concern  consist  of  foiu: 
stainless  steel  steathed  cables.  The 
Rockbestos  Firezone  R  Appendix  R 
fireproof  cable  has  been  tested  by 


Underwriters  Laboratories  (UL)  Inc.,  in 
order  to  provide  data  on  the  electrical 
characteristics  of  the  fire  resistant  cable 
under  controlled  fire  exposure 
conditions  and  during  an  extended  cool 
down  period.  The  staff  concluded  that 
the  cables  as  they  were  installed  were 
bounded  by  the  UL  fire  test,  used  to 
justify  the  1-hour  rating  of  the  cables. 
Based  on  the  automatic  detection  and 
suppression  systems  provided  for  the 
area,  and  fire  brigade  response  for 
manual  fire  fighting  activities,  there  is 
reasonable  assurance  that  postulated 
fires  in  the  Cable  Vault  would  be 
detected,  controlled,  and  extinguished 
prior  to  temperatiures  rising  to  a  level 
that  could  challenge  structural  support 
capabilities  of  the  fire  resistant  cables, 
cable  tray  network,  and  overhead 
conduit  Following  bom  the  discussion 
above,  and  on  the  bases  of  the  same 
cable  construction  for  the  tested  and 
installed  cables,  the  test  results  for  the 
Firezone  R  cable  as  contained  in  the  UL 
report,  and  the  installed  and  tested 
configurations  for  the  cables,  the  staff 
concludes  that  the  installed  Firezone  R 
cables  provide  an  equivalent  electrical 
functionality  as  would  be  provided  by 
enclosing  cables  in  a  1-hour  fire  rated 
barrier  in  the  licensee's  specific 
application.  On  the  basis  of  the  staff's 
review  of  the  information  provided  by 
the  licensee,  the  staff  has  concluded  that 
the  Firezone  R  cables  proposed  by  the 
licensee  wrill  remain  functional  during 
postulated  fires  at  Vermont  Yankee  and, 
therefore,  postulated  fires  would  not 
prevent  plant  operators  bxmi  achieving 
and  maintaining  safe  shutdown.  The 
staff  concluded,  therefore,  that  the  use 
of  the  Firezone  R  cables  at  Vermont 
Yankee  in  lieu  of  a  1-hour  fire-rated 
barrier  satisfies  the  underlying  piupose 
of  Section  UI.G.2.C  of  Appendix  R  to  10 
CFR  Part  50.  Therefore,  the  licensee's 
request  for  exemption  from  Section 
in.G.2.c  of  Appendix  R  to  10  CFR  part 
50  should  be  granted. 

IV. 

Pursuant  to  10  CFR  50.12(a)(2),  the 
Commission  will  not  consider  granting 
an  exemption  except  under  special 
circumstances.  Under  subsection 
(a)(2)(ii),  special  circumstances  are 
present  whenever  application  of  the 
subject  regiilation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

The  underlying  purpose  of  Section 
m.G  of  Appendix  R  is  to  establish  fire 
protection  feat\ires  such  that  the  plant 
will  maintain  the  ability  to  perform  safe 
shutdown  functions  in  the  event  of  a 
fire.  The  staff  has  reviewed  the 


proposed  alternative  and  has  concluded, 
as  previously  described,  that  use  of 
Firezone  R  cables  in  lieu  of  a  1-hour 
fire-rated  barrier  ensures  that  one  train 
of  systems  that  is  necessary  to  achieve 
and  maintain  hot  shutdown  is  free  of 
fire  damage.  Therefore,  the  staff 
concludes  that  sp>ecial  circumstances 
exist  for  the  licensee's  requested 
exemption  in  that  imposition  of  the 
literal  requirements  of  the  regulation  in 
these  particular  circumstances  is  not 
necessary  to  achieve  the  luiderlying 
purpose  of  Appendix  R  to  10  CFR  part 
50. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(2Kii)>  special  circumstances 
exist  in  that  use  of  Firezone  R  cables  in 
lieu  of  a  l-hoiu  fire-rated  barrier  in  the 
cable  vault  satisfies  the  underlying 
purpose  of  Appendix  R  to  10  CFR  part 
50.  Further,  the  staff  has  concluded  that 
the  requested  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Therefore,  the  Conunission 
hereby  grants  the  exemption  request 
from  the  requirements  of  Section  in.G  of 
Appendix  R  to  10  CFR  Part  50  described 
in  Section  Ul  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  30357). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  June  1997. 

For  the  Nuclear  Reactor  Regulation. 
SuomI  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-15516  Filed  6-12-97;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interwt  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Aasumptions  tor  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACnON:  Notice  of  interest  rates  and 

assiunptions. 

summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  imder  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assiunptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
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and  puDiisnea  in  uiis  ooucie  lur  inn 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  June  1997.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  July  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NfW.,  Washington.  DC 
20005, 202-326-^024  (202-326-4179 
for  TTY  and  TDD). 

SUPPtEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regulation  on  Premium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  June  1997  (i.e.,  80  percent  of  the  yield 
figure  for  May  1997)  is  5.55  percent.  The 
following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  begiiming  between  Jidy 
1996  and  June  1997. 


For  prefnium 

payment  years 

tMgMVMig  in 

The  required 
interest 
rMis 

July  1996  

5.65 

August  1996 

5.62 

Seotemt)ef  1996  

5.47 

Oetobef  1996 

5.62 

Novembef  1996  

5.45 

Decembef  1 996  

5.18 

January  1997  

5.24 

Fetxuary  1997  

5.46 

March  1997 

5.35 

»oril  1997 

5.54 

.iay  1997  

5.67 

June  1997 

5.55 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  July 
1997  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  O.C,  on  this  6th  day 
of  June  1997. 
John  Seal. 

Acting  Executive  Dinctor,  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  97-15459  Filed  6-12-97;  8:45  am] 

WLLMQ  COOe  770t-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PR0POSAL(8): 

(1)  Collection  title:  Employee 
Representatives'  Status  and 
Compensation  Reports. 

(2)  Form(s)  submitted:  DC-2a.  DC-2. 

(3)  OMB  Number:  3220-0014. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1997. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  armual  number  of 
respondents:  85. 

(8)  Total  annual  responses:  85. 

(9)  Total  annual  reporting  hours:  43. 

(10)  Collection  description:  Benefits 
are  provided  under  the  Railroad 
Retirement  Act  (RRA)  for  individuals 
who  are  employee  representatives  as 
defined  in  section  1  of  the  RRA.  The 
collection  obtains  information  regarding 
the  status  of  such  individuals  and  their 
compensation. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 


(312-751-3363).  Comments  regarding 

the  information  collection  should  be 

addressed  to  Ronald  J.  Hodapp,  Railroad 

Retirement  Board.  844  North  Rush 

Street,  Chicago.  Illinois  60611-2092  and 

the  OMB  reviewer.  Laura  Oliven  (202- 

395-7316),  Office  of  Management  and 

Budget.  Room  10230.  New  Executive 

Office  Building,  Washington.  D.C. 

20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  97-15490  Filed  6-12-97;  8:45  am] 
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SECURITIF-  a'M"^  rvri-ANGE 
ProTv>«»ed  Collection;  Comment 

R*-0   ;.-; 

Extension 

Rule  17f-l{b) 

SEC  File  No.  270-28  OMB  Control 
No.  3235-0032 
Rule  17f-l(c)  and  Form  X-17F-1A 

SEC  File  No.  270-29  OMB  Control 
No.  3235-0037 
Rule  17h-lT  and  17b-2 

SEC  File  No.  270-359  OMB  Control 
No. 3235-0410 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

•  Rule  17f-l(b)  Requirements  for 
reporting  and  inquiry  with  respect  to 
missing,  lost,  counterfeit,  or  stolen 
securities. 

Rule  17f-l(b)  requires  approximately 
19.000  entities  in  the  securities  industry 
to  register  in  the  Lost  and  Stolen 
Securities  Program.  Registration  fulfills 
a  statutory  requirement  that  entities 
report  and  inquire  about  missing,  lost, 
counterfeit,  or  stolen  securities. 
Registration  also  allows  entities  in  the 
securities  industry  to  gain  access  to  a 
confidential  data  base  that  stores 
information  for  the  Program. 

It  is  estimated  that  600  respondents 
will  register  in  the  Lost  and  Stolen 
Securities  Program  aimually.  It  is  also 
estimated  that  each  respondent  will 
register  one  time.  The  average  number 
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of  hours  necessary  to  comply  with  the 
Rule  17f-l(b)  is  one-half  hour.  The  total 
annual  burden  is  300  hours  for 
respondents,  based  upon  past 
submissions.  The  cost  per  hour  is 
approximately  $30.  Therefore,  the  total 
cost  of  compliance  for  respondents  is 
$9,000. 

Rule  17f-l(c)  and  Form  X-17F-1A 
Reporting  of  missing,  lost,  stolen,  or 
counterfeit  secimties. 

Rule  17f-l(c)  requires  approximately 
23,000  entities  in  the  securities  industry 
to  report  lost,  stolen,  missing,  or 
counterfeit  securities  to  a  central 
database,  Form  X-17F-1A  facilitates  the 
accurate  reporting  and  precise  and 
immediate  data  entry  into  the  central 
database.  Reporting  to  the  central 
database  fulfills  a  statutory  requirement 
that  reporting  institutions  report  and 
inquire  about  missing,  lost,  counterfeit, 
or  stolen  securities.  Reporting  to  the 
central  database  also  allows  reporting 
institutions  to  gain  access  to  the 
database  that  stores  information  for  the 
Lost  and  Stolen  Securities  Program. 

It  is  estimated  that  23,000  reporting 
institutions  will  report  that  securities 
are  either  missing,  lost,  counterfeit,  or 
stolen  aimually.  It  is  also  estimated  that 
each  reporting  institution  will  submit 
this  report  29  times  each  year.  The 
average  amount  of  time  necessary  to 
comply  with  Rule  17f-l(c)  and  Form  X- 
17F-1A  is  five  minutes.  The  total 
annual  burden  is  55,583  hours  for 
respondents,  based  upon  past 
submissions.  The  average  cost  per  hour 
is  approximately  $30.  Therefore,  the 
total  cost  of  compliance  for  respondents 
is  $1,667,490. 

•  Rules  17h-lT  and  17h-2T  Risk 
Assessment  Recordkeeping  and 
Reporting  Requirements  for  Associated 
Persons  of  Brokers  and  Dealers. 

Rules  17h-lT  and  17h-2T  require 
certain  broker-dealers  to  maintain  and 
file  with  the  Commission  certain 
records  relating  to  the  activities  of 
affiliates  whose  business  activities  are 
reasonably  likely  to  have  a  material 
impact  on  the  broker-dealers.  These 
rules  enable  the  Commission  to  gather 
complete  and  timely  information  about 
the  activities  of  broker-dealer  affiliates 
in  a  form  necessary  for  surveillance, 
enforcement,  and  other  regulatory 
purposes.  The  Commission  uses  this 
information  to  assess  the  potentially 
damaging  impact  of  the  activities  of 
associated  persons  on  registered  broker- 
dealers. 

It  is  estimated  that  approximately  250 
respondents  will  maintain  and  report 
information  imder  these  rules  on  a 
quarterly  basis.  The  average  number  of 
hours  necessary  to  comply  with  Rules 
17h-lT  and  17h-2T  is  six  hours  per 


quarter.  The  total  annual  burden  is 
6,000  hours  for  respondents,  based  upon 
past  submissions.  The  cost  per  hour  is 
approximately  $416.67.  Therefore,  the 
total  cost  of  compliance  for  respondents 
is  $2,5000,000  (6,000  total  hours 
multiplied  by  $416.67). 

The  information  required  by  the  Rules 
must  be  maintained  and  preserved  by 
the  respondents  for  a  period  of  not  less 
than  three  years  in  an  easily  accessible 
place.  In  addition,  it  is  mandatory  for 
broker-dealers  subject  to  Rules  17h-lT 
and  1 7h-2T  to  maintain  and  file  the 
information  required  by  the  Rules.  All 
information  received  by  the 
Commission  pursuant  to  the  Rules  is 
kept  confidential.  Finally,  the  public 
should  be  aware  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  June  5. 1997. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-15468  Filed  6-12-97;  8:45  am] 
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SECUR     tS  AND  EXCHANGE 

COMMISSION 

Flli-u  -.■-■oe^  '"^e  -uD  ',.,  ^'v-^'s  Holding 
Company  Aci  o'  'y^t  a-i  Afnended 
f'Acf) 

June  10. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 


promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sununarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  27, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  address(es)  specified 
below.  Proof  of  service  (b)  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicationts)  and/ 
or  declaration(8),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 
Unitil  Corporation  et  al.  (70-9053) 

Unitil  Corporation  ("Unitil"),  a 
registered  holding  company  under  the 
Act,  and  its  subsidiary  companies. 
Concord  Electric  Company,  Exeter  & 
Hampton  Electric  Company,  Fitchburg 
Gas  and  Electric  Light  Company 
("Fitchburg"),  Unitil  Power  Corp.. 
Unitil  Realty  Corp.,  Unitil  Resources, 
Inc.  and  Unitil  Service  Corp.  ("Unitil 
Service")  (collectively,  the 
"Subsidiaries"),  all  at  6  Liberty  Lane 
West,  Hampton,  New  Hampshire  03842. 
have  filed  an  application-declaration 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  rules  43  and  45 
thereunder. 

By  order  dated  July  11, 1995  (HCAR 
No.  26328),  the  applicants  were 
authorized  to  make  unsecured  short- 
term  borrowings  and  to  operate  a  system 
money  pool  ("Money  Pool")  through 
Jime  30,  1997.  UNITIL  and  Fitchburg 
now  request  authority  through  June  30, 
2000  to  incur  short-term  borrowings 
from  banks.  The  aggregate  amount  of 
short-term  borrowings  by  UNITIL  would 
not  exceed  $25  million.  Also,  Fitchburg 
requests  authority  to  inciu*  short  term 
borrowings  from  UNITIL  and  the  other 
Subsidiaries,  and  UNITIL  and  the  other 
Subsidiaries  request  authority  to  lend 
funds  to  Fitchburg  under  the  UNITIL 
system  money  pool,  through  June  30, 
2000.  Borrowings  by  Fitchburg  under 
the  system  money  pool  and  its  short- 
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term  borrowings  from  oanxs  wouia  not 
exceed  SI  2  million  at  any  one  time 
outstanding. 

At  March  31. 1997,  Unitil  had  three 
unsecured  lines  of  credit  totalling  $18 
million.  Unitil  proposes  to  issue  short- 
term  notes  pursuant  to  these  lines  of 
credit  and  other  formal  and  infonnal 
lines  of  credit  with  lending  institutions 
through  June  30.  2000. 

Unitil's  existing  and  proposed 
borrowing  arrangements  will  provide  for 
borrowings  at  "base"  or  "prime"  rates 
publicly  announced  by  a  bank  as  the 
rate  charged  on  loans  to  its  most 
creditworthy  business  firms,  and  are 
subject  to  prepayment  at  Unitil's  option. 
Borrowings  may  also  be  made  at 
"money  market"  rates  (market-based 
rates  that  are  generally  lower  than  base 
or  prime  rates,  made  available  by  banks 
on  an  offering  or  "when  available" 
basis),  which  may  or  may  not  be  subject 
to  prepayment.  Borrowings  under  the 
credit  arrangements  will  mature  not 
more  than  nine  months  from  the  date  of 
issue. 

Unitil  requests  authority  to  secure 
both  formal  and  informal  credit  lines. 
Formal  credit  lines  may  be  subject  to 
compensating  balances  not  in  excess  of 
5%  of  the  amount  of  the  committed 
credit  line,  and/or  fee  requirements  that 
will  not  exceed  50  basis  points  times  the 
total  line  of  credit.  Unitil  expects  to  use 
the  proceeds  bom  the  requested 
borrowings  for  (1)  loans  or  advances  to 
subsidiaries  through  the  money  pool;  (2) 
payment  of  outstanding  indebtedness; 

(3)  short-term  cash  needs  that  may  arise 
due  to  payment  timing  differences;  and 

(4)  other  general  corporate  purposes. 
Any  of  the  proposed  short-term 

borrowings  by  Fitchburg  from 
commercial  banks  will  be  under  terms 
and  conditions  similar  to  those  of  the 
borrowing  arrangements  between  Unitil 
and  its  commercial  bank  lenders, 
described  above.  Fitchburg  will  use  the 
proceeds  from  these  borrowings  to  meet 
working  capital  requirements,  provide 
interim  financing  for  construction 
expenditures,  and  to  meet  debt  and 
preferred  stock  sinking  fund 
requirements. 

The  applicants  participate  in  the 
Unitil  system  money  pool,  pursuant  to 
a  Pooling  Agreement  among  Unitil  and 
the  Subsidiaries.  Under  the  Pooling 
Agreement,  Unitil  and  the  Subsidiaries 
invest  their  surplus  funds,  and  the 
Subsidiaries  borrow  funds,  from  the 
money  pool.  Unitil  Service  administers 
the  money  pool  on  an  "at  cost"  basis. 
The  purpose  of  the  money  pool  is  to 
provide  the  Subsidiaries  with  internal 
and  external  funds  and  to  invest  surplus 
fiinds  of  Unitil  and  the  Subsidiaries  in 
•hort-term  money  market  instruments. 


The  money  pool  provides  the 
Subsidiaries  with  lower  short-term 
borrowing  costs  due  to  elimination  of 
banking  fees;  a  mechanism  to  earn  a 
higher  return  on  interest  from  surplus 
funds  that  are  loaned  to  other 
Subsidiaries;  and  decreased  reliance  on 
external  funding  sources.  In  coimection 
with  continued  use  of  the  money  pool, 
Fitchburg  seeks  approval  to  incur 
borrowings  from  the  other  applicants, 
and  the  other  applicants  seek  approval 
to  make  loans  to  Fitchburg. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-15660  Filed  6-10-97;  4:39  pm) 

BHJJNQ  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RllBMl  No.  34-38724;  Rl«  No.  SR-Amox- 
97-17] 

Self-Regulatory  Organixations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  American  Stock 
Exchange,  Inc.  Relating  to 
Telemarfceting  Practices  by  Members 
and  Member  Organizations 

June  6, 1997. 

Purauant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  19, 1997,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization. 2  On  May  29,  1997,  the 
Amex  filed  Amendment  No.  2  to  its 
proposal. 3  The  Commission  is 


M5U.S.C.  §78»(bXl). 

'The  Amex  submitted  the  filing  on  April  2. 1997, 
however,  the  submission  did  not  include  the  text 
of  the  proposed  rule  change,  and,  therefore,  it  did 
not  comply  with  the  requirements  of  Form  19b-4. 
In  Amendment  No.  1 ,  the  Amex  submitted  as 
Exhibit  A  the  text  of  the  proposed  changes  to  Rules 
428  and  429  and  requested  that  the  Commission 
approve  the  proposal  on  an  accelerated  basis 
pursuant  to  Section  19(b)(2)  of  the  Act.  Letter  from 
Claudia  Crowley,  Special  Counsel,  Legal  and 
Regulatory  Policy,  Amex,  to  George  Villasana. 
Attorney.  Division  of  Market  Regulation.  SEC,  dated 
May  19,  1997. 

'  In  Amendment  No.  2,  the  Amex  amended 
commentary  .10  to  Rule  481  to  include 
telemarketing  scripts  within  the  definition  of  sales 
literature  so  that  telemarketing  scripts  must  be 
retained  for  three  years.  Letter  from  Claudia 
Crowley,  Special  Counsel.  Legal  and  Regulatory 
Policy,  Amex,  to  George  Villasana,  Attorney, 


puLMisuinjj  luis  notice  to  solicit 
comments  on  the  proposed  rule  change 
frt>m  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  a  proposal  to 
add  Rule  429  ("Telemarketing")  and 
amend  Rule  428  ("Telephone 
Solicitation-Recordkeeping"),  which  are 
substantially  similar  to  applicable 
provisions  of  the  Federal  Trade 
Commission  rules  adopted  pursuant  to 
the  Telemarketing  and  Consumer  Fraud 
and  Abuse  Prevention  Act 
("Telemarketing  Act")."*  The  proposal 
also  amends  commentary  .10  to  Rule 
481  ("Communications  with  the 
Public")  requiring  telemarketing  scripts 
to  be  retained  for  three  years.* 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  Cor  the  Purpose  ot  and 
Statutory  Basis  for,  the  Prop<>s«'<^  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  the  Telephone  Consumer 
Protection  Act  ("TCPA"),^  the  Amex 
adopted  in  January  1996  a  "cold  call" 
rule  ^  that  paralleled  one  of  the  rules  of 


Division  of  Market  Regulation.  SEC,  dated  May  29, 
1997. 

♦15  U.S.CS§  6101-08. 

>  According  to  the  Exchange,  it  will  issue  an 
Information  Circular  advising  the  membership  of 
the  new  telemarketing  rules  upon  their  approval, 
and  clarifying  that  abusive,  annoying  or  harassii>g 
telemarketing  calls  by  members,  member 
organizatioiu  or  their  associated  persons  are 
violative  of  Article  V.  Section  4(h)  of  the  Amex 
Constitution  and  Amex  Rule  345. 

•47U.S.C.  §227. 

'  Under  the  "cold  call"  rule,  each  Amex  member 
who  engages  in  telephone  solicitation  to  market  its 
products  and  services  is  required  to  make  and 
maintain  a  centralized  do-not-call  list  of  persons 
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the  Federal  Communications 
Ck)mmission  ("FXX  Rules")*  and 
requires  persons  who  engage  in 
telephone  solicitations  to  sell  products 
and  services  ("telemarketers")  to 
establish  and  maintain  a  list  of  persons 
who  have  requested  that  they  not  be 
contacted  by  the  caller  ("do-not-call 
list"). 

Under  the  Telemarketing  Act,  which 
became  law  iu  August  1994,^  the 
Federal  Trade  Commission  adopted 
detailed  regxilations  ("FTC  Rules")"  to 
prohibit  deceptive  and  abusive 
telemarketing  acts  and  practices;  the 
regulations  became  effective  on 
December  31,  1995."  The  FTC  rules, 
among  other  things,  (i)  require  the 
maintenance  of  "do-not-call"  lists  and 
procedures,  (ii)  prohibit  certain  abusive, 
annoying,  or  harassing  telemariceting 
calls,  (iii)  prohibit  telemarketing  calls 
before  8  a.m.  or  after  9  p.m.,  (vi)  require 
a  telemarketer  to  identify  himself  or 
herself,  the  company  he  or  she  works 
for,  and  the  purpose  of  the  call,  and  (v) 
require  express  written  authorization  or 
other  verifiable  authorization  from  the 
customer  before  the  firm  may  use 


who  do  not  wish  to  receive  telephone  solicitations 
Erom  such  member  or  its  associated  persons. 
Securitias  Exchange  Act  Release  No.  36748  (Jan.  19, 
1996),  61  FR  2556  (approving  File  No.  SR-AMEX- 
96-01). 

The  NYSE.  NASD,  the  MSRB.  the  CBOE,  and  the 
PSE  also  adopted  similar  rules.  See  Securities 
Exchange  Act  Release  Nos.  35821  (June  7,  1995),  60 
FR  31337  (approving  File  No.  SR-NYSE-95-11); 
35831  (June  9. 1995),  60  FR  31527  (approving  File 
No.  SR-NASD-96-28);  38053  (Dec.  16,  1996).  61  FR 
68078  (approving  File  No.  SR-MSRB-96-06):  36588 
(Dec.  13,  1995),  60  FR  56624  (approving  File  No. 
SR-CBaE-95-63):  and  37897  (Oct  30,  1996),  61  FR 
57937  (approving  File  No  SR-PSE-96-32). 

■  Pur$«anl  to  the  TCPA.  the  FCX:  adopted  rules  in 
December  1992  that,  among  other  things,  (1) 
prohibit  cold-calls  to  residential  telephone 
customers  before  8  a.m.  or  after  9  p.m.  (local  time 
at  the  called  party's  location)  and  (2)  require 
persons  or  entities  engaging  in  cold-calling  to 
institute  procedures  for  maintaining  a  "do-not-caU" 
list  that  included,  at  a  minimum,  (a)  a  written 
policy  for  maintaining  the  do-not-call  list,  (b) 
training  personnel  in  the  existence  and  use  thereof, 
(c)  recording  a  consumer's  name  andlelephone 
number  on  the  do-not-call  Ust  at  the  time  the 
request  not  to  receive  calls  is  made,  and  retaining 
such  information  on  the  do-not-call  list  for  a  period 
of  at  least  ten  years,  and  (d)  requiring  telephone 
solicitcrt  to  provide  the  oalled  party  with  the  name 
of  the  individual  caller,  the  name  of  the  person  or 
entity  on  whose  behalf  the  call  is  being  made  and 
a  telephone  number  or  address  at  which  such 
person  or  entity  may  be  contacted.  57  FR  48333 
(codified  at  47  CFR  64.1200).  With  certain  limited 
exceptions,  the  FCC  Rules  apply  to  all  residential 
telephone  solicitations,  including  those  relating  to 
securitias  transactions.  Id.  While  the  FCC  Rules  are 
applicable  to  brokers  that  engage  in  telephone 
solicitation  to  market  their  products  and  services, 
those  regulations  cannot  be  enforced  by  either  the 
SEC  or  the  securities  self-regulatory  organizations 
("SROa'). 

■Telenariceting,  supra  note  4. 

»o  16  CFR  310. 

"§*  310.3-4  of  FTC  Rules. 


negotiable  instruments  called  "demand 
drafts."" 

Under  the  Telemarketing  Act,  the  SEC 
is  required  either  to  promulgate  or  to 
require  the  SROs  to  promulgate  rules 
substantially  similar  to  the  FTC  Rules, 
unless  the  SEC  determines  either  that 
the  rules  are  not  necessary  or 
appropriate  for  the  protection  of 
investors  or  the  maintenance  of  orderly 
markets,  or  that  existing  federal 
securities  laws  or  SEC  rules  already 
provide  for  such  protection. '^  The 
purpose  of  the  proposed  rule  change  is 
to  add  Amex  Rule  429  and  amend  Amex 
Rule  428  and  the  Amex  commentary  .10 
to  Rule  481  in  response  to  the 
Commission's  request  that  major  self- 
regulatory  organizations  ("SROs") 
promulgate  rules  substantially  similar  to 
applicable  provisions  of  the  Federal 
Trade  Commission  rules  adopted 
pursuant  to  the  Telemarketii^  Act 

Time  Limitations  and  Disclosure 

The  proposed  rule  change  amends 
Rule  429  to  prohibit,  under  proposed 
paragraph  (a)  to  Ride  429,  a  member, 
member  organization,  or  employee  of  a 
member  or  member  organization  &om 
making  outbound  telephone  calls  to  a 
member  of  the  public's  residence  for  the 
purpose  of  soliciting  the  purchase  of 
securities  or  related  services  at  any  time 
other  than  between  8  a.m.  and  9  p.m. 
local  time  at  the  called  person's  location 
and  to  require,  under  proposed 


"  Id.  Pursuant  to  the  Telemarketing  Act.  the  FTC 
Rules  do  not  apply  to  brokers,  dealers,  and  other 
securities  industry  professionals.  Section  3(dX2XA) 
of  the  Telemarketing  Act. 

A  "demand  draft"  is  used  to  obtain  funds  from 
a  customer's  bank  account  without  that  person's 
signature  on  a  negotiable  instrument.  The  customer 
provides  a  potential  payee  with  bank  account 
identification  information  that  permits  the  payee  to 
create  a  piece  of  paper  that  will  be  processed  like 
a  check,  including  the  wonls  "signature  on  file"  or 
"signature  preapproved"  in  the  location  where  the 
customer's  signatxire  normally  appears. 

"  In  response,  the  NASD  and  MSRB  have 
adopted  rules  to  curb  abusive  telemarketing 
practices.  See  Securities  Exchange  Act  Release  Nos. 
38009  (Doc  2,  1996),  61  FR  65625  (Dec  13,  1996) 
(order  approvii^  File  No.  SR-NASD-96-28)  and 
38053  (Dec  16,  1996)  61  FR  68078  (Dec.  26, 1996) 
(order  approving  File  No  SR-MSRB-9&-06). 

The  Commission  has  determined  that  the  NASD 
Rule  and  MSRB  Rule,  together  w\\h  the  Exchange 
Act  and  the  Investment  Advisers  Act  of  1940.  the 
rules  thereunder,  and  the  other  rules  of  the  SROs, 
satisfy  the  requirements  of  the  Telemarketing  Act, 
because  the  applicable  provisions  of  such  laws  and 
rules  are  substantially  similar  to  the  FTC  Rule* 
except  for  those  FTC  Rules  that  involve  area* 
already  extensively  regulated  by  existing  securities 
laws  or  regulations  or  activities  inapplicable  to 
sectirities  transactions.  Securities  Exchange  Act 
Release  No.  38480  (Apr.  7,  1997),  62  FR  18666  (Apr. 
16,  1996).  Accordingly,  the  Commission  has 
determined  that  no  additional  rulemaking  is 
required  by  it  under  the  Telemarketing  Act.  Id. 
Notwithstanding  this  determination,  the 
Commission  still  expects  the  remaining  SROs  to  file 
similar  proposals. 


paragraph  (b)  to  Rule  429,  such  member, 
member  organization  or  employee  of  a 
member  or  member  organization  to 
promptly  disclose  to  the  called  person 
in  a  clear  and  conspicuous  maimer  the 
caller's  identify  aiKl  firm,  the  telephone 
number  or  address  at  which  the  caller 
may  be  contacted,  and  that  the  purpose 
of  the  call  is  to  solicit  the  purchase  of 
securities  or  related  services. 

Proposed  paragraph  (c)  to  Rule  429 
creates  exemptions  from  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (a)  and  (b)  for  telephone 
calls  by  any  persons  associated  with  a 
member  or  member  organization,  or 
other  associated  persons  acting  at  the 
direction  of  such  persons  for  the 
purposes  of  maintaining  and  servicing 
existing  customers  assigned  to  or  under 
the  control  of  the  associated  persons,  to 
certain  categories  of  "existing 
customers."  Paragraph  (d)  defines 
"existing  customer"  as  a  customer  for 
whom  the  broker  or  dealer,  or  clearing 
broker  or  dealer  on  behalf  of  the  broker 
or  dealer,  carries  an  account.  Proposed 
subparagraph  (cKl)  exempts  calls,  by  an 
associated  person,  to  an  existing 
customer  who,  within  the  preceding 
twelve  months,  has  effected  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  securities  into,  an  account 
under  the  control  of  or  assigned  to  the 
associated  person  at  the  time  of  the 
transaction  or  deposit  Prop>osed 
subparagraph  (c)(2)  exempts  calls,  by  an 
associated  person,  to  an  existing 
customer  who,  at  any  time,  has  effected 
a  securities  transaction  in,  or  made  a 
deposit  of  fimds  or  securities  into  an 
accoimt  imder  the  control  of  or  assigned 
to  the  associated  ]}erson  at  the  time  of 
the  transaction  or  deposit,  as  long  as  the 
customer's  account  has  earned  interest 
or  dividend  income  during  the 
preceding  twelve  months.  Each  of  these 
exemptions  also  permits  calls  by  other 
associated  persons  acting  at  the 
direction  of  an  associated  person  who  is 
assigned  to  or  controlling  the  accoimt. 
Proposed  paragraph  (c)(3)  exempts 
telephone  calls  to  a  broker  or  deiaJer. 
The  proposed  rule  change  also  expressly 
clarifies  that  the  scope  of  this  rule  is 
limited  to  the  telemarketing  calls 
described  herein;  the  terms  of  the  Rule 
do  not  otherwise  expressly  or  by 
implication  impose  on  members  any 
additional  requirements  with  respect  to 
the  relationship  between  a  member  and 
a  customer  or  between  a  person 
associated  with  a  member  and  a 
customer. 

Demand  Draft  Authorization  and 
Recordkeeping 

Proposed  paragraphs  (b)  and  (c)  to 
Rule  428  prohibit  members,  member 
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organiiaiiuns  ur  pt'rsuus  dssiu.iated  with 
a  member  or  member  organization  from 
obtaining  from  a  customer  or  submitting 
for  payment  a  check,  draft,  or  other  form 
of  negotiable  paper  drawn  on  a 
customer's  checking,  savings,  share,  or 
similar  account  ("demand  draft") 
without  that  person's  express  written 
authorization,  which  may  include  the 
customer's  signature  on  the  instrument, 
and  to  require  the  retention  of  such 
authorization  for  a  period  of  three  years. 
The  proposal  also  states  that  this 
provision  shall  not,  however,  require 
maintenance  of  copies  of  negotiable 
instruments  signed  by  customers. 

Telemarketing  Scripts 

The  proposed  rule  change  also 
amends  the  definition  of  "sales 
literature"  contained  in  the  commentary 
to  Rule  481  to  include  "telemarketing 
scripts"  within  that  definition.  This  will 
require  telemarketing  scripts  to  be 
retained  for  a  period  of  three  years. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
public  interest. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  nile  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  without  respect  to  the 
proposed  rule  change.'* 

in.  Cnminissin-'s  Findings  and  Order 

Grannriit  \.    K.r^rated  Approval  of  the 

f*"")  ixsmfii  »i  aie  Change 

1  ne  LX)mmission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'*The  Commistion.  howevsr.  recaived,  two 
coamaot  l«tters  on  an  NASO  pn>po*al,  which  is 
mbitanuaiiy  limiiar  5«e  Latter  from  Brad  N. 
Bwiutein.  AMisttnt  Vic*  President  k  Senior 
AttoriMy.  Merrill  Lynch,  to  Jonathsn  C  Kstz, 
SacreUry.  SEC,  dated  Aug.  19. 1996  ("Merrill  Lynch 
LMm  ftom  Frances  M.  Sladler.  Associate  Counsel. 
hnwIaMat  Company  Institute  ("IQ").  to  Jonathan 
G.  Kate  SaciMuy.  SEC.  dated  Aug.  21. 1996  ("IQ 
LaMir"). 

For  a  discussion  of  the  letters  and  raeponsat 
Ibarelo.  Me  Securities  Exchange  Act  Release  No. 
3«0OB  (Dk.  2. 19M)  (approving  File  No.  SR- 
NASD-flt-ZS). 


applicable  to  a  national  securities 
exchange,  and,  Ln  particular,  with 
Section  6(b)(5)  of  the  Act  >5  which 
requires,  eunong  other  things,  that  the 
rules  of  the  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  ^^  The  proposed  rule 
change  is  consistent  with  these 
objectives  in  that  it  imposes  time 
restriction  and  disclosure  requirements, 
with  certain  exceptions,  on  members' 
telemarketing  calls,  requires  verifiable 
authorization  from  a  customer  for 
demand  drafts,  and  prevents  members 
bvm  engaging  in  certain  deceptive  and 
abusive  telemarketing  acts  and  practices 
while  allowing  for  legitimate 
telemarketing  activities. 

The  Commission  believes  that  the 
amendments  to  Rule  429,  prohibiting  a 
member  or  person  associated  with  a 
member  from  making  outbound 
telephone  calls  to  the  residence  of  any 
person  for  the  purpose  of  soliciting  the 
purchase  of  securities  or  related  services 
at  any  time  other  than  between  8  a.m. 
and  9  p.m.  local  time  at  the  called 
person's  location,  without  the  prior 
consent  of  the  person,  is  appropriate. 
The  Commission  notes  that,  by 
restricting  the  times  during  which  a 
member  or  person  associated  with  a 
member  may  call  a  residence,  the 
proposal  furthers  the  interest  of  the 
public  and  provides  for  the  protection  of 
investors  by  preventing  members  and 
member  organizations  from  engaging  in 
unacceptable  practices,  such  as 
persistenUy  calling  members  of  the 
public  at  unreasonable  hours  of  the  day 
and  night. 

The  Commission  also  believes  that  the 
addition  of  Rule  429,  requiring  a 
member  or  person  associated  with  a 
member  to  promptiy  disclose  to  the 
called  person  in  a  clear  and 
conspicuous  manner  the  caller's 
identity  and  firm,  telephone  number  or 
address  at  which  the  caller  may  be 
contacted,  and  that  the  purpose  of  the 
call  is  to  solicit  the  purchase  of 
securities  or  related  services,  is 
appropriate.  By  requiring  the  caller  to 
identify  himself  or  herself  and  the 
purpose  of  the  call,  the  Rule  assists  in 
the  prevention  of  fraudulent  and 
manipulative  acts  and  practices  by 
providing  investors  with  information 
necessary  to  make  an  informed  decision 
when  purchasing  securities.  Moreover. 


'•15U.S.C878«[bX5). 

<•  In  approving  this  rule,  the  Commission  has 
considered  the  propoead  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C§78c(f). 


by  requiring  the  associated  person  to 
identify  the  firm  for  which  he  or  she 
works  and  the  telephone  number  or 
address  at  which  the  caller  may  be 
contacted,  the  Rule  encourages 
responsible  use  of  the  telephone  to 
market  secin-ities. 

The  Commission  also  believes  that 
Rule  429,  creating  exemptions  from  the 
time-of-day  and  disclosure  requirements 
for  telephone  calls  by  associated 
persons,  or  other  associated  persons 
acting  at  the  direction  of  such  persons, 
to  certain  categories  of  "existing 
customers"  is  appropriate.  The 
Commission  believes  it  is  appropriate  to 
create  an  exemption  for  calls  to 
customers  with  whom  there  are  existing 
relationships  in  order  to  accommodate 
personal  and  timely  contact  with  a 
broker  who  can  be  presumed  to  know 
when  it  is  convenient  for  a  customer  to 
respond  to  telephone  calls.  Moreover, 
such  an  exemption  also  may  be 
necessary  to  accommodate  trading  with 
customers  in  multiple  time  zones  across 
the  United  States.  The  Commission, 
however,  believes  that  the  exemption 
from  the  time-of-day  and  disclosure 
requirements  should  be  limited  to  calls 
to  persons  with  whom  the  broker  has  a 
minimally  active  relationship.  In  this 
regard,  the  Commission  believes  that 
Rule  429  achieves  an  appropriate 
balance  between  providing  protection 
for  the  public  and  the  members'  interest 
in  competing  for  customers. 

The  Commission  also  believes  that  the 
amendment  to  Rule  428,  requiring  that 
a  member  or  person  associated  with  a 
member  obtain  from  a  customer,  and 
maintain  for  three  years,  express  written 
authorization  when  submitting  for 
payment  a  check,  draft,  or  other  form  of 
n^otiable  paper  drawn  on  a  customer's 
checking,  savings,  share  or  similar 
accoimt,  is  appropriate.  The 
Commission  notes  that  requiring  a 
member  or  person  associated  with  a 
member  to  obtain  express  written 
authorization  from  a  customer  in  the 
above-mentioned  circumstances  assists 
in  the  prevention  of  fraudulent  and 
manipulative  acts  in  that  it  reduces  the 
opportunity  for  a  member  or  person 
associated  with  a  member  to 
misappropriate  customers'  funds. 
Moreover,  the  Commission  believes  that 
by  requiring  a  member  or  person 
associated  with  a  member  to  retain  the 
authorization  for  three  years.  Rule  428 
protects  investors  and  the  public 
interest  in  that  it  provides  interested 
parties  with  the  ability  to  acquire 
information  necessary  to  ensure  that 
valid  authorization  was  obtained  for  the 
transfer  of  a  customer's  fimds  for  the 
purchase  of  a  security. 
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The  Commission  also  believes  that  the 
amendment  to  commentary  .10  to  Rule 
481,  requiring  the  retention  of 
telemarketing  scripts  for  a  period  of 
three  years  is  appropriate.  By  requiring 
the  retention  of  telemarketing  scripts  for 
three  years,  the  commentary  to  Rule  481 
assists  in  the  prevention  of  fraudulent 
and  manipulative  acts  and  practices  and 
provides  for  the  protection  of  the  public 
in  that  interested  peirties  will  have  the 
ability  to  acquire  copies  of  the  scripts 
used  to  solicit  the  purchase  of  securities 
to  ensure  that  members  and  associated 
persons  are  not  engaged  in  unacceptable 
telemarketing  practices. 

Finally,  the  Commission  believes  that 
the  proposed  rule  achieves  a  reasonable 
balance  between  the  Commission's 
interest  in  preventing  members  from 
engaging  in  deceptive  and  abusive 
telemarketing  acts  and  the  members' 
interest  in  conducting  legitimate 
telemarketing  practices. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  RagiMer.  The  proposal  is 
identical  to  the  NASD  and  MSRB  rules, 
which  were  published  for  comment  and, 
subsequently,  approved  by  the 
Commission.  The  approval  of  the 
Amex's  rules  and  commentary  provides 
a  consistent  standard  across  the 
industry.  In  that  regard,  the  Commission 
believes  that  granting  accelerated 
approval  of  the  proposal  rule  change  is 
appropriate  and  consistent  with  Section 
6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  FUe  No. 
SR-Amex-97-17  and  should  be 
submitted  by  July  7. 1997. 


V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  i''  that  the 
proposed  rule  change  (SR-Amex-97- 
17)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

IFR  Doc.  97-15464  Filed  &-12-97;  8:45  am) 
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Selt-Reguiaio!  V  0-  ;a nizatlons;  Notice 
of  Rling  of  Prooost^r  Rule  Change  and 
Amendment  No.  i  oy  the  Ctiicago 
Board  Options  Exefwnge,  Incorporated 
Relatina  tc  -  ^eduction  of  the  Quorum 
Requirements  ir.  Uncontested 
Elections 

)une6,  1997.  ,' 

Ihursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
1997,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  June  4, 1997. 
the  CBOE  submitted  Amendment  No.  1 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statanaent  of  thp  Twrm"-  oT  Substance  of 
thePmposf^:  t<ui»-  i.n»iigc  • 

The  CBOE  proposes  to  amend  its 
Constitution  to  reduce  the  quonmi 
required  in  uncontested  elections  from 
a  majority  to  one-third  ( Vj)  of  the 
members  entitled  to  vote.  The  Exchange 
is  also  making  a  change  to  clarify 
Section  3.7  of  the  Constitution.  The  text 
of  the  proposed  amendment  to  the 


"  15  U.S.C.  §  78»(b)(2). 

"17  cm  2O0.3O-3(aKl2). 

MS  U.S.C.  78«(bKl). 

»17CFR240.19b-4. 

'  See  Latter  from  Debora  E.  Baraos,  Senior 
Attorney.  CBOE.  to  Debra  Flynn,  Attorney.  SEC 
(June  3. 1997).  In  Amendment  No.  1.  the  CBOE 
replaced  all  references  to  "Constitution"  change 
with  "Rule"  change,  clarified  the  definition  of 
"uncontested  elections"  by  deleting  the  phrase  "for 
example,"  and  clarified  the  language  in  Sections  3.6 
and  3.7  of  the  Constitution. 


UansUiution  is  available  at  the  Office  of 
the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  Statutory 
Basis  for,  the  Proposed  Rule  Change 

1.  Purpose 

The  Exchange  is  proposing  to  reduce 
the  quorum  requirement  in  uncontested 
elections  by  revising  Section  3.6  of  the 
Exchange's  Constitution,  thereby 
increasing  the  efficiency  of  Exchange 
elections  when  an  election  is 
uncontested.  The  Exchange  also 
proposes  to  revise  Section  3.7  of  the 
Constitution  to  make  it  clear  that  this 
Section  governs  voting  by  members  on 
issues  other  than  elections.  The  quorum 
requirement  will  remain  a  majority  of 
the  members  entitled  to  vote  on  issues 
arising  pursuant  to  Section  3.7. 

The  Exchange  conducts  an  annual 
election  and  special  meetings  of  its 
membership.*  Currently,  at  all  meetings 
of  Exchange  members,  including 
elections,  a  majority  of  the  membership 
entitled  to  vote  constitutes  a  quorum. 
The  Exchange  is  proposing  to  reduce  the 
quonun  requirement,  in  uncontested 
elections  only,  from  ^majority  to  one- 
third  of  the  members  entitled  to  vote.' 
Uncontested  elections  are  elections  in 
which  each  candidate  is  running  for 
office  unopposed.  If  any  candidate  for 
office  is  opposed,  the  entire  election 


*  At  annual  election  meetings,  the  CBOE 
membership  votes  for  a  slate  of  candidates 
propoeed  by  the  Nominating  Committee  for 
expiring  terms  and  vacancies  on  the  Board  of 
Directors  and  certain  other  Exchange  ConunittM*. 
such  as  the  Nominating  and  Modified  Trading 
System  Committees. 

>  In  connection  with  the  proposed  amendment  to 
the  Constitution,  the  Election  Committee  stated  that 
its  policy  under  the  reduced  quorum  proposal,  if 
approved,  would  be  to  collect  ballots  and  proxies 
in-person  for  three  trading  sessions  prior  to  any 
meeting  at  which  a  vote  would  be  conducted.  Any 
change  to  this  Election  Committee  policy  would 
need  to  be  approved  by  the  Board  of  Director*  and 
submitted  to  the  Commission  pursuant  to  Rule  19b- 
4. 
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would  be  considerea  couiested,  and 
would  require  a  majority  for  a  quorum. 

The  Exchange  notes  that,  in  certain 
uncontested  elections,  it  has  taken  a 
considerable  amount  of  time  to  obtain  a 
quorum  under  the  current  majority 
requirement.  As  a  result,  significant 
Exchange  staff  time  and  resources  were 
expended  in  order  to  obtain  a  quorum. 
The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  will 
maximize  the  use  of  Exchange  resources 
and  provide  an  incentive  for  members  to 
vote  earlier. 

2.  Statutory  Basis 

The  Exchange  believes  that  reducing 
the  quorum  required  in  uncontested 
elections  to  one-third  of  the  members 
entided  to  vote  will  improve  the 
efficiency  of  the  CBOE  election  process 
as  well  as  the  allocation  of  CBOE 
resources.  As  such,  the  Exchange 
believes  that  the  Constitution  proposal 
is  consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act^ 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CBOE  membership  voted  on  the 
quorum  reduction  at  the  Annual 
Election  Meeting  held  on  December  11, 
1996.  The  proposed  rule  change  was 
approved  by  the  C^OE  membership  by 
a  vote  of  637  for,  73  against  and  15 
abstained. 

in.  Date  of  EffBCtiveneM  of  the 
Propoeed  Rule  Change  and  Timing  for 
CommiauoD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SoUcitatimi  of  ConuBenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  is 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  coping  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  I>4o.  SR-CBOE-97-24  and 
should  be  submitted  by  July  7. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarkwl, 
Deputy  Secretary. 
(PR  Doc.  97-15465  Filed  (V-12-97;  8:45  am) 

SRiJNOCOOE  H>1«-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoese  No.  34-3S72S;  Hie  No.  SR-CBOE- 
97-21] 

SaH-Regulatory  OrganixaHons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relative  to  Membership 
Application  Sub.v     .     :  Deadlines 

June  6, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"},'  notice  is  hereby  given  that  on 
May  15,  1997,  the  Chicago  Boeu-d 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Sec\irities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBC^.  The  Commission 
is  publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  On o.«i/«t ion's 
Statemeni  ..fih*-  Tf  ms  nt  -Hjhsfaiice  of 
the  Prep*>->r!M  K(ii«-^  >  h«i«i^<t' 

The  CBOE  proposes  to  amend  CBOE 
Rule  3.9  to  give  tlie  Exchange's 
Membership  Committee  the  authority  to 
establish  deadlines  for  the  submission 
of  each  type  of  membership  application, 
which  in  no  event  will  exceed  90  days 
prior  to  the  date  that  the  application 
will  be  considered  for  approval. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  ef  the 
Secretary,  CBC^,  aad  at  the 
Commission. 


•15U.S.C78(lbK5). 


» 17  CFR  20O.3O-3(aKl2). 
>  IS  U.S.C.  §  78a(bMl)  (laK). 


n.  Si-"*    Ki'v 

StatfiH.ii, 

Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Hem  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  Rule  3.9(a)  currently  requires 
every  individual  or  organization 
applying  to  become  an  Exchange 
member  and  every  individual  applying 
to  become  a  nominee  of  an  Exchange 
member  organization  to  file  an 
application  with  the  Exchange's 
Membership  Department  no  later  than 
the  first  business  day  of  the  month 
during  which  the  application  will  be 
considered  by  the  Exchange's 
Membership  Committee.  The 
Membership  Committee  generally  meets 
once  a  month.  The  Membership 
Committee's  present  practice  is  to  hold 
this  meeting  on  the  Thursday  of  the 
third  week  of  the  month.  Depending  on 
the  particular  month,  the  current 
membership  application  submission 
deadline  can  provide  the  Exchange  with 
as  few  as  10  business  days  to  process  a 
membership  application  prior  to  the 
Membership  Committee's  consideration 
of  the  application  at  its  monthly 
meeting. 

The  Exchange  has  found  that  the 
current  application  submission  deadline 
makes  it  extremely  difficult  for  the 
Exchange  to  complete  the  prtx:essing  of 
certain  types  of  membership 
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applications  in  time  for  consideration 
by  the  Membership  Committee  at  its 
monthly  meeting.  For  example,  the 
processing  of  membership  applications 
submitted  by  new  membership 
applicants  involves  a  number  of  time- 
consuming  components.  Among  other 
things,  such  an  application  cannot  be 
acted  upon  until:  (1)  the  Membership 
Department  receives  from  an  outside 
investigative  service  an  investigate 
report  concerning  the  applicant;  (2)  the 
applicant's  name  has  been  posted  on  the 
Exchange's  Bulletin  Board  for  14 
calendar  days;  (3)  the  Membership 
Department  has  reviewed  the 
application  materials  and  the  contents 
of  the  investigate  report;  (4)  a  File 
Review  Subcommittee  of  the 
Membership  Committee  has  reviewed 
the  application  materials  and  the 
investigative  report;  and  (5)  the 
Membership  Department  has  received 
from  the  applicant  any  clarifications  or 
additional  information  requested  from 
the  applicant  concerning  the  application 
materials  or  investigative  report. 
Similarly,  it  is  also  time-consuming  for 
the  Exchange  to  process  applications  of 
member  organizatiotis  requesting 
approval  from  the  Membership 
Committee  to  transact  business  with  the 
public  pursuant  to  CBOE  Rule  9.1  or  to 
act  as  an  order  service  firm  pursuant  to 
CBOE  Rule  6.77. 

On  the  other  hand,  the  Exchange  is 
typically  able  to  process  other  types  of 
membership  applications  more  qtiickly. 
For  example,  the  application  of  an 
existing  member  to  change  his  or  her 
membership  status  is  less  involved  and 
does  not  involve  an  investigation  by  an 
outside  investigative  service.  The  same 
is  true  of  an  application  of  a  former 
individual  member  who  is  reapplying 
for  membership  within  6  months  after 
his  or  her  membership  termination  date. 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  the  current 
general  membership  application 
submission  deadline,  and  instead,  to 
provide  in  Rule  3.9(a]  that  the 
Membership  Committee  shall  establish 
separate  submission  deadlines  for  each 
type  of  membership  application.  This 
will  permit  the  Membership  Conmiittee 
to  tailor  a  particular  submission 
deadline  to  the  type  of  membership 
application  involved  and  to  periodically 
shorten  or  lengthen  the  deadline,  if 
appropriate,  to  correlate  it  with  the 
amount  of  time  that  the  Exchange  is 
generally  taking  to  process  that  type  of 
application.  The  Membership 


Committee  will  disseminate  these 
submission  deadlines  to  the  Exchange's 
membership  in  a  regulatory  circular  that 
will  be  published  in  the  Exchange's 
Regulatory  Bulletin  and  will  include  the 
circular  in  the  membership  information 
packets  that  the  Membership 
Department  provides  to  prospective 
membership  applicants.  However,  in  no 
event  will  the  Membership  Committee 
be  permitted  to  establish  a  submission 
deadline  for  any  type  of  membership 
application  which  is  in  excess  of  90 
days  prior  to  the  date  that  such  an 
application  will  be  considered  for 
approval.  Additionally,  the  Membership 
Committee  will  not  alter  any 
membership  application  submission 
deadline  without  first  giving  at  least  60 
days  prior  notice  in  the  form  of  a 
regulatory  circular  that  a  new  deadline 
will  be  going  into  effect. 

Once  the  Membership  Committee  has 
established  the  submission  deadline  for 
a  particular  type  of  membership 
application,  each  such  membership 
application  will  be  required  to  be 
submitted  to  the  Membership 
IDepartment  in  accordance  with  the 
deadline  in  order  to  be  eligible  to  be 
considered  for  approval. 

Finally,  it  should  be  noted  that  this 
rule  change  is  not  intended  to  limit  the 
Membership  Committee's  ability  to  table 
its  consideration  of  a  membership 
application  in  accordance  with  Rule 
3.9(c)(1)  or  Rule  3.9(e)  in  order  to  obtain 
additional  information  concerning  an 
applicant  or  pursuant  to  CBOE  Rule 
3.4(d)  when  an  applicant  is  subject  to  an 
investigation  being  conducted  by  a  self- 
regulatory  organization  or  government 
agency  involving  the  applicant's  fitness 
for  membership. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Sections  6(b)(5)  and  6(b)(7)  in 
particular,  in  that  it  is  designed  to 
protect  investors  and  the  public  interest 
and  to  provide  a  fair  procedure  for  the 
consideration  of  Exchange  membership 
applications  by  ensuring  that  the 
Exchange  has  adequate  time  in  which  to 
review  membership  applications. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Data  of  EfiEectrveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  wrill  be 
available  for  iiupection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE^97-21  and  should  be 
submitted  by  July  7, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Joaatkan  G.  Kaiz, 
Secretary. 

(FR  Doc.  97-15466  Filed  6-12-97;  8:45  un] 
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SECURITIES  AND  EXCHANGE 

:    M MISSION 

»o  «^«:>«  No.  34-^722;  File  No.  SR-CHX- 

S*'^  -)eQ,.atory  Organizations;  Notice 
o«  ^'      q  md  Immediate  Effectiveness 
0'  ^  :)c   sed  Rule  Change  by  the 
Cb  ^ic    Stock  Exchange,  Inc.  Relating 
to  Pdym^^nt  of  Dues 

|\ine6. 1997. 

On  May  29,  1997,»  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  or  "SEC")  the  proposed 
rule  change  (SR-CHX-97-10),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),^  and 
Rule  19b-4  thereunder.  The  proposed 
rule  change  is  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  this  proposal 
as  constituting  a  state  policy,  practice, 
or  interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  under  Section  19(b)(3)(A)(i)  of 
the  Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XIV,  Rule  1  of  the  its  Rules, 
relating  to  payment  of  dues  (hereafter 
referred  to  as  "the  proposed  rule 
change"). 

n    ..   '  "J       tory  Organization's 
Stai^iot:^. .;:  iixe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  . 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  currently  written.  Article  XIV, 
Rule  1  of  the  Exchange's  Rule  states  that 
dues  are  payable  quarterly.  In  practice, 
dues  are  billed  and  paid  according  to 
the  Exchange  fee  schedule,  which  states 
that  dues  are  payable  monthly  in  equal 
installments.  The  proposed  rule  change 
would  bring  the  text  of  Rule  1  into  line 
with  Exchange  practice. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  3  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflEectivenflss  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  Exchange  and 
therefore  has  become  effective  upon 
receipt  by  the  Commission,  pursuant  to 
SecUon  19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  sixty 
days  of  the  filing  of  a  proposed  rule 
change  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,  the  Commission  may 
summarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpose  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argviments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX]  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  Lf.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-10  and  should  be 
submitted  by  July  7, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regiilation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-15467  Filed  6-12-97;  8:45  am) 
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U.S.  SMALL  BuSi'.FS" 
ADMINISTRATiON 

[Declaration  of  Di^ste.  32952] 

State  of  Flortda 

Duval  County  and  the  contiguous 
Counties  of  Baker,  Clay,  Nassau,  and  St 
Johns  in  the  State  of  Florida  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  high  winds 
which  occurred  on  May  27, 1997. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  Augxist  4,  1997,  and  for 
economic  injury  until  the  close  of 
business  on  Majch  4, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


■  On  |una  6.  1997.  the  Exchange  (ubmitted 
Amendment  No.  1  to  SK-CHX-97-lO.  See  lener 
from  David  T  RusofT.  Eaq..  Foley  k  Lardnei,  to  Ms. 
Katharine  A  England.  Division  of  Market 
Regulation.  SEC.  dated  June  6, 1997. 

MS  U.S.C  78s(bMl). 


'  Section  6(b)(5)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
exchange's  rule  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market  system  and. 
ia  general,  to  protect  investors  and  the  public 
intafwt 


For  Ptiysical  Damage: 
Homeowners   wtth   credtt  avail- 

30^  wdOWnOfO    >■>. • 


Percent 


8.000 


« 17  CFR  20a3O-3{aKl2)- 
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Homeowriers  wrthout  credit  avaik 
able  elsewtiere  

Businesses  with  credit  available 
elswtiere  „ 

Businesses  and  non-profit  orga- 
nizations without  credit  avait- 
abie  etewwhere 

Ottiers  (lncludir>g  non-profit  orga- 
nizations) with  credit  available 

elswtwre  

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  wittiout  credit 
available  elsewhere  


Percent 


4.000 
8.000 

4.000 

7.250 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  295211  and  for 
economic  injury  the  nimiber  is  951300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  June  4, 1997. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  97-15447  Filed  6-12-97;  8:45  am] 
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Dt'-6,«"'MFN^  Of  STATE 
TeiecorriTiuntcatiO'^s  Adviscry 

CoTimsnae  WRC -S!'?  a:,. -ex:  Mi 


nq 


The  Department  of  State  announces 
that  an  Ad-Hoc  Working  Group  for  the 
ITU  World  Radiocommvinication 
Conference  of  the  United  States  ITU-R 
National  Committee  is  holding  a 
meeting  to  prepare  for  the  ITU  World 
Radiocnmmnnication  Conference  to  be 
held  October  27-November  21. 1997  in 
Geneva.  The  meeting  will  be  held  on 
June  27,  1997  at  1:00  p.m.  in  room  1912 
at  the  IDepartment  of  State,  2201  C  Street 
N.W.,  Washington,  DC  20520 

The  agenda  of  the  meeting  will 
include  discussion  of  issues  pertaining 
to  the  World  Radioconuniuiication 
Conference,  preparation  for  bilateral 
discussions  on  conference  issues, 
administrative  matters  related  to  U.S. 
participation  in  the  conference,  and  nay 
other  matters  that  may  arise  regarding 
preparations  for  the 
Radiocommunication  Conference. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
wish  to  attend  please  fax  your  name. 
Social  Security  number  and  Date  of 
Birth  to  202-647-0158  not  later  than  5 


days  before  the  meeting.  Enter  from  the 
C  Street  Lobby.  A  picture  ID  will  be 
required  for  admittance. 

Dated:  June  9,  1997. 
Warren  G.  Rkhards, 

Chairman,  ITU-R  Sational  Committee. 
(FR  Doc.  97-15518  Filed  6-12-97;  8:45  am) 

BUJJNQCOOE  4n»-45-M 


OFF'CF  Of  "«E  jNntD  STATES 
TRADt  REPRESENTATIVE 

Identlflcai-o-'  o'  pr,o"-'%  f-r-'ejgn 

Country  p'ac?ices   «(^3-.j*^-<:  from 
Public  Comment 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Request  for  written  submissions 

from  the  public. 

SMMIARY:  Executive  Order  12901  of 
March  3, 1994,  as  amended  by 
Executive  Order  12973  of  September  27, 
1995  (as  did  the  "Super  301" 
procedures  in  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988),  requires 
the  United  States  Trade  Representative 
(USTR)  to  review  United  States  trade 
expansion  priorities  and  to  identify 
priority  foreign  coimtry  practices,  the 
elimination  of  which  is  likely  to  have 
the  most  significant  potential  to  increase 
United  States  exports,  either  directly  or 
through  the  establishment  of  a 
beneficial  precedent.  USTR  is 
requesting  written  submissions  from  the 
public  concerning  foreign  country 
practices  that  should  be  considei«d  by 
the  USTR  for  this  purpose. 
DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Thursday,  July 
10,  1997. 

ADORtssts   500  17th  Street,  NW, 
Washmglon,  DC  20508. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Questions  concerning  the  filing  of 
submissions  should  be  directed  to  Sybia 
Harrison,  Staff  Assistant  to  5>ection  301 
Committee,  (202)  395-3432;  legal 
questions  regarding  the  executive  order 
and  its  implementation  should  be 
addressed  to  Irving  Williamson,  Deputy 
General  Coimsel,  Office  of  the  United 
States  Trade  Representative,  (202)  395- 
243? 

SUPP^tMtN'AR'  n'ohmaTTON:  By 
Executive  Order  12901  of  March  3, 1994 
(59  FR  10727),  the  President  ordered 
USTR  to  identify  trade  expansion 
priorities  for  calendar  years  1994  and 
1995,  given  that  the  identification 
provisions  of  section  310  of  the  Trade 
Act  of  1974  (commonly  referred  to  as 
"Super  301")  were  then  no  longer  in 
effect.  By  Executive  Order  12973  of 
September  17, 1995,  the  President 


extended  Uus  iUenUiicaliun  process  to 
calendar  years  1996  and  1997  (60  FR 
51665).  Section  1  of  E.0. 12901,  as 
amended  by  E.O.  12973,  requires  the 
USTR,  no  later  than  September  30, 
1996,  and  September  30,  1997,  to  review 
United  States  trade  expansion  priorities 
and  identify  priorify  foreign  country 
practices,  the  elimination  of  which  is 
likely  to  have  the  most  significant 
potential  to  increase  United  States 
exports,  either  directiy  or  through  the 
establishment  of  a  beneficial  precedent 
A  report  on  the  practices  identified 
must  be  submitted  to  the  Committee  on 
Finance  of  the  Seiute  and  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and 
published  in  the  Federal  Register. 
Section  2  of  E.O.  12091  requires  the 
Trade  Representative  to  initiate 
investigations  under  section  302(b)(l}  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2412(b)(1),  no  later  than  21  days  after 
submission  of  the  report,  with  respect  to 
all  of  the  priority  foreign  country 
practices  so  identified.  The  USTR  may 
also  cite  in  the  report  practices  that  may 
warrant  identification  in  the  future  or 
that  were  not  identified  because  they  are 
already  being  addressed  and  progress  is 
being  made  toward  their  elimination. 

Requiremeats  for  Sulnmssioiu 

The  USTR  invites  Submissions  on 
foreign  country  practices  that  should  be 
considered  for  identification  under  E.O. 
12901.  Submissions  should  indicate 
whether  the  foreign  policy  or  practice  at 
issue  was  identified  in  the  1997 
National  Trade  Estimate  Report  on 
Foreign  Trade  Barriers  (NTE  Report) 
published  by  the  Office  of  the  USTR  on 
March  31, 1997  (U.S.  Government 
Printing  Office,  ISBN  0-16-049024-3), 
and  if  so,  should  cite  the  page  number(s) 
where  it  appears  in  the  NTE  and 
provide  any  additional  information 
considered  relevant  (A  copy  of  the  NTE 
Report  is  maintained  in  the  USTR 
Reading  Room  and  also  can  be  located 
at  USTR's  Internet  Home  Page  address, 
which  is:  http://www.ustr.gov.)  If  the 
foreign  practice  was  not  identified  in 
the  NTE  Report,  submissions  should  (1) 
include  information  on  the  nature  and 
significance  of  the  foreign  practice;  (2) 
identify  the  United  States  product, 
service,  intellectual  property  right,  or 
foreign  direct  investment  matter  which 
is  affected  by  the  foreign  practice;  and 
(3)  provide  any  other  information 
considered  relevant.  Such  information 
may  include  information  on  the  trade 
agreements  to  which  a  foreign  country 
is  a  party,  and  its  compliance  with  those 
agreements;  the  medium-  and  long-term 
implications  of  foreign  government 
procurement  plans;  and  the 
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intemauonai  compeuuve  posiuon  ana 
export  potential  of  United  States 
products  and  services.  Because 
submissions  will  be  placed  in  a  public 
file,  open  to  public  inspection  at  USTR, 
business-confidential  information 
should  not  be  submitted. 

Interested  persons  must  provide 
twenty  copies  of  any  submission  to 
Sybia  Harrison,  staff  assistant  to  the 
Section  301  Committee,  Room  222,  600 
17th  Street.  NW,  Washington.  D.C. 
20508,  no  later  than  12:00  noon  on 
Thursday.  July  10.  1997. 

Public  Inspection  of  Sulmiasions 

Submissions  will  be  placed  in  a 
public  file,  open  for  inspection  at  the 
USTR  Reading  Room,  in  Room  101, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  D.C.  An  appointment  to 
review  the  file  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  bom  9:30  a.m.  to  12:00  noon  and 
from  1:00  p.m.  to  4:00  p.m.,  Monday 
through  Friday. 
Irring  A.  Wiliiamaon, 
Chainnan.  Section  301  Committee. 
[FR  Doc.  97-15623  Filed  &-12-97:  8:45  am] 
MLUNaOOOE  31M-01-M 


;-     CE  OF  THE  UNITED  STATES 
-QAjf  ^t:P■3ESE^frATIVE 

:<    .   'NO.301-111J 

Sactkxi  302  Investigation:  Certain 
Sutjsidies  Affecting  Access  to  the 
European  Communities'  Market  for 

Mo.:i^»'e<-  Starch 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR),  following 
consultations  with  the  petitioners, 
intends  to  consult  with  the  European 
Commimities  (EC)  regarding  wheat 
gluten  exports  from  the  EC  to  the  United 
States.  These  consultations  will  be 
conducted  pursuant  to  a  bilateral 
agreement  with  the  EC  on  grains  signed 
on  July  22.  1996  (Grains  Agreement). 
Fending  the  outcome  of  these 
consultations,  the  USTR  will  not  pursue 
consultations  under  the  World  Trade 
Organization  (WTO)  agreements  and  has 
terminated  the  investigation  initiated  on 
March  8,  1997,  under  section  302(a)  of 
the  Trade  Act  of  1974. 
DATES:  This  investigation  was 
terminated  on  June  6.  1997. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.  Washington.  D.C.  20508. 


FOR  FURTHER  INFORMAT10M  CONTACT: 

Ronald  K.  Lorentzen.  Office  of  WTO  and 
Multilateral  Affairs.  (202)  395-3063; 
William  D.  Hunter.  Office  of  the  General 
Counsel.  (202)  395-9418;  or  Robert 
Cummings,  Office  of  Agricultural 
Affairs,  (202)395-6127. 

SUPPLEMENTARY  INFORMATION:  On 
January  22,  1997.  the  U.S.  Wheat  Gluten 
Industry  Council  filed  a  petition 
pursuant  to  section  302(a)  of  the  Trade 
Act  of  1974  (Trade  Act)  (19  U.S.C. 
2412(a))  alleging  that  certain  subsidy 
schemes  of  the  EC  constitute  acts, 
policies  and  practices  that  violate,  or  are 
inconsistent  with  and  otherwise  deny 
benefits  to  the  United  States  under,  the 
General  Agreement  on  Tariffs  and  Trade 
1994  and  the  Agreement  on  Subsidies 
and  Countervailing  Measures.  On  March 
8.  1997.  the  Acting  USTR  initiated  an 
investigation  under  section  302  with 
respect  to  the  EC  starch  production 
refund  program  to  determine  whether 
subsidies  granted  under  that  program 
are  causing  or  threatening  to  cause 
serious  prejudice  to  U.S.  interests  with 
respect  to  U.S.  exports  of  modified 
starch  to  the  EC.  or  are  nullifying  or 
impairing  benefits  accruing  to  the 
United  States  under  the  WTO 
agreements.  (62  FR.  12264).  The  Acting 
USTR  also  requested  public  comment 
on  the  matter  under  investigation. 
Pursuant  to  section  303(b)(1)(A)  of  the 
Trade  Act.  the  Acting  USTR  decided  to 
delay  requesting  consultations  with  the 
EC  regarding  the  EC  starch  production 
refund  program  for  up  to  90  days  for  the 
purpose  of  verifying  and  improving  the 
petition  to  ensure  an  adequate  basis  for 
consultations  with  the  EC. 

Investigation  and  Consultationa 

Having  reviewed  the  information 
obtained  during  the  investigation, 
including  written  comments  provided 
by  interested  persons,  the  USTR 
continues  to  have  serious  concerns 
about  the  effects  on  U.S.  wheat  gluten 
and  wheat  starch  producers  of  EC 
policies  that  insulate  European  wheat 
starch  and  gluten  producers  from  world 
competition  and  that  subsidize 
European  production  and  exports. 
Therefore,  having  consulted  with  the 
petitioner,  the  USTR  has  determined  to 
consult  with  the  EC  under  provisions  of 
the  Grains  Agreement,  and  that,  at  this 
time,  consultations  will  not  be  pursued 
under  the  WTO  agreements.  This 
decision  will  be  reexamined  at  a  later 
date,  pending  the  outcome  of 
consultations  under  the  Grains 
Agreement.  In  light  of  the  foregoing,  the 
USTR  is  terminating  the  investigation 
under  section  302. 


USTR  will  continue  to  work  with  the 
petitioner  in  developing  information 
and  analysis  that  may  form  the  basis  for 
further  action,  including  possible  action 
under  section  301.  In  this  regard,  USTR. 
in  response  to  a  request  by  the 
petitioner,  has  initiated  the  information 
gathering  procedures  of  section  308  of 
the  Trade  Act,  and  that  process  remains 
ongoing. 

Irving  A.  Wiiliamson, 
Chainnan,  Section  301  Committee. 
[FR  Doc.  97-15624  Filed  6-12-97;  8:45  am) 
BtUJNO  COOE31M-*1-M 


DEPARTMENT  OF  -oft>^SPORTATION 

Office  of  tfie  Secretary 

Task  Force  on    •  =^^  '"ari  e  to  Families 
In  Aviation  Disasters;  Own  Meeting 

AGENCY:  Office  of  the  Secreiary, 
Department  of  Transportation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Task  Force  on  Assistance 
to  Families  in  Aviation  Disasters  will 
hold  a  meeting  to  discuss  assistance  to 
families  of  passengers  involved  in 
aviation  accidents.  The  meeting  is  open 
to  the  public. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  July  9,  and  Thursday,  July 
10, 1997.  from  9:30  am  to  4:30  pm  each 
day. 

ADDRESSES:  The  meeting  will  take  place 
in  Room  2230  of  Department  of 
Transportation  (DOT)  Headquarters.  400 
7th  Street,  SW,  Washington,  D.C. 
FOR  FURTHER  INFORMah  k  CONTACT: 
Steven  R.  Okun,  Tasit  rorce  Executive 
Director,  telephone  202-366—4702,  or 
Marc  C.  Owen,  Task  Force  Staff 
Director,  mailing  address,  400  7th  Street 
SW,  Room  5424,  Washington,  D.C. 
20590,  telecopier  202-366-7147,  and 
telephone  202-366-6823. 
SUPPLEMENTARY  INFORMA    ON:  Pursuant 
to  the  Federal  Advisory  committee  Act 
(5  U.S.C.  Appendix),  DOT  gives  notice 
of  a  meeting  of  the  Task  Force  on 
Assistance  to  Families  in  Aviation 
Disasters  (Task  Force).  The  Task  Force 
was  established  by  the  Aviation  Disaster 
Family  Assistance  Act  of  1996  to 
develop  recommendations  on  ways  to 
improve  the  treatment  of  families  of 
passengers  involved  in  aviation 
accidents.  One  purpose  of  the  meeting 
on  July  9  is  to  take  public  testimony  on 
issues  within  the  Charter  of  the  Task 
Force.  Members  of  the  public  wishing  to 
testify  should  submit  their  request  to 
appear  before  the  Task  Force  and  a  copy 
of  their  comments  to  Marc  Owen  by  July 
1, 1997.  Oral  testimony  must  be  no  more 
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than  ten  minutes.  Issues  relating  to  the 
media's  involvement  with  aviation 
disasters  is  also  scheduled  to  be 
addressed  that  day. 

The  opportunity  to  testify  is  limited 
and  is  available  on  a  first-come,  first- 
serve  basis.  Seating  for  the  meeting  is 
also  available  on  a  first-come,  first-serve 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  at  any  time. 
Comments  should  be  sent  to  Mr.  Owen 
at  the  address  or  telecopier  number 
shown  above. 

The  meeting  on  July  10, 1997,  is  also 
open  to  the  public.  Topics  for 
discussion  at  that  meeting  include  the 
issue  of  the  proper  notification  to  family 
members  by  the  airlines  that  an 
individual  was  on-board  an  aircraft 
involved  in  an  aviation  disaster. 

Issued  in  Washington,  D.C.  on  June  10. 
199' 

Steven  k.  Ukun, 

Task  Force  Executive  Director,  Department 
of  Transportation. 
[FR  Doc  97-15553  Filed  6-12-97;  8:45  am] 

BILUNQ  COOe  4910-02-41 


CGO  '■<"'■  OM' 

Commercial  i^ishmg  industry  Vesse' 
Advisory  Commmee  (C^WAC); 
^acanc;ies 

A  jf  NC*':  uoast  Guard,  DOT. 

"  "ON  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Commercial  Fishing 
Industry  Vessel  Advisory  Committee 
(CFTVAC).  The  CFIVAC  provides  advice 
and  makes  recommendations  to  the  Coat 
Guard  on  commercial  fishing  industry 
vessel  operations. 

DATES:  Completed  applications  and 
supporting  documentation  should  be 
submitted  to  the  U.S.  Coast  Guard 
bftfore  October  1, 1997. 

i\00»tsSES:  Persons  interested  in 
applying  for  membership  on  the 
CTIVAC  may  obtain  an  application  form 
by  writing  to  Commandant  (G-MSO-2}, 
U.S.  Coast  Guard,  Room  1210,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  contacting  the  following 
T^prsons  in  the  following  paragraph. 
FOR  FURTHER  INFORMATION  COffTACT: 

Commander  Mark  D.  Bobal,  Executive 
Director  of  CFIVAC,  or,  LTJG  Marcus 
Hugi,  mhugi9comdt.uscg.mil,  Assistant 
to  tiie  Executive  Director,  telephone 
(202)  267-1181,  fax  (202)  267-4570. 


SUPPLEMBITARY  INFORMATION:  The 

Commercial  Fishing  Industry  Vessel 
Advisory  Conunittee  (CFTVAC)  is  a 
Federal  advisory  committee  that 
operates  in  accord  with  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  As  required  by  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988,  the  Coast  Guard  established  the 
CFTVAC  to  provide  advice  to  the  Coast 
Guard  on  issues  related  to  the  safety  of 
commercial  fishing  vessels  regulated 
under  chapter  45  of  Titie  46,  United 
States  Code,  which  includes 
uninspected  fishing  vessels,  fish 
processing  vessels,  and  fish  tender 
vessels.  The  CFIVAC  consists  of  17 
members  as  follows:  Ten  members  firom 
the  commercial  fishing  industry  who 
reflect  a  regional  and  representational 
balance  and  have  experience  in  the 
operation  of  vessels  to  which  chapter  45 
of  Title  46,  United  States  code  applies, 
or  as  a  crew  member  of  processing  line 
member  on  an  uninspected  fish 
processing  vessel;  one  member 
representing  naval  architects  or  marine 
surveyors;  one  member  representing 
manuiacturers  of  equipment  for  vessels 
to  which  chapter  45  applies;  one 
member  representing  education  or 
training  professionals  related  to  fishing 
vessel,  fish  processing  vessel,  or  fish 
tender  vessel  safety,  or  personnel 
qualifications;  one  member  representing 
underwriters  that  insure  vessels  to 
which  chapter  45  applies;  and  three 
members  representing  the  general 
public,  including  whenever  possible,  an 
independent  expert  or  consultant  in 
maritime  safety  and  a  member  of  a 
national  organization  composed  of 
persons  representing  owners  of  vessels 
to  which  ciiapter  45  applies  and  persons 
representing  the  marine  insurance 
industry. 

The  CFIVAC  meets  at  least  once  a 
year  in  different  seaport  cities 
nationwide.  Special  meetings  may  also 
be  called.  Subcommittee  meetings  are 
held  to  consider  specific  problems  as 
required. 

Applications  will  be  considered  for 
six  positions  that  expire  or  become 
vacant  in  October  1997  in  the  following 
categories:  (a)  Commercial  Fishing 
Industry  (three  positions);  (b)  General 
Public  (one  position);  (c)  Training  and 
Education  (one  position);  (d)  Insurance 
Underwrite!*  (ooe  position).  Persons 
selected  as  genatal  public  members  are 
required  to  complete  a  Confidential 
Financial  Disclosure  Report,  SF450,  on 
a  annual  basis. 

Each  member  serves  for  a  term  of 
three  years.  A  limited  portion  of  the 
membership  may  serve  consecutive 
terms.  Members  of  the  CFIVAC  serve 
without  compensation  from  the  Federal 


Government,  although  travel 
reimbursements  and  per  diem  are 
provided. 

In  support  of  the  U.S.  Department  of 
Transportation's  policy  ou  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  seeking  applications  from 
qualified  women  and  minority  group 
members. 

Dated:  June  9, 1997. 
Jomfk  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  97-15537  Filed  &-12-97;  8:45  am) 

BHUNQ  coot  4»1»-14-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[COO  97-032] 

Chanrcai  "•s'^spo^'-tion  Advteocy 
Comrri'tee    Suf>co'T-nttte*  on  th* 
Rev^et*  upaate  ':■'  vaooT  Control 

agency:  L-oasi  uuara,  iajI. 
ACTION:  Notice  of  meetings. 


The  Vapor  Control  System 
(VCS)  Regulations  Review/Update 
Subcommittee  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  meet  to  continue  work  on 
developing  a  recommended  revision  of 
the  marine  vapor  control  regulations 
found  in  TiUe  33,  Code  of  Federal 
Regulations,  part  154  and  TiUe  46,  Code 
of  Federal  Regulations,  part  39.  The 
meetings  are  open  to  the  public. 
DATES:  The  meetings  of  the  VCS 
Subcommittee  will  be  held  on  June  17. 
1997,  from  9  a.m.  to  4  p.m.  and  Jime  18, 
1997,  from  8  a.m.  to  3  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  at  before  June  12, 1997. 
ADDaps-SES:  The  meetings  of  the  VCS 
oui>v,^^.iiiaittee  will  be  held  in  the 
training  academy  conference  room,  ABS 
Plaza,  16855  Northchase  Drive, 
Houston,  TX  77060.  For  directions  to 
the  meetings,  please  contact  Lieutenant 
J.  J.  Plunkett,  Commandant  (G-MSO-3). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington.  IX! 
20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  J.  Plunkett,  Commandant 
(G-MSO-3),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington.  JX 
20593-0001;  telephone  (202)  267-0087, 
fax  (202)  267-4570  or  Mr.  Paul  J.  Book. 
American  Commercial  Barge  Line 
Company;  telephone  (812)  288-0220. 
fax  (812)  288-0478. 
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SUPPLEMENTARY  mFORMATKM:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Conunittee  Act,  5 
use.  App.  2. 

\<enda  of  Meetings 

The  agenda  includes  the  following: 

(1)  Presentation  of  each  subcommittee 
member's  work  thus  far  and  plans  for 
the  future. 

(2)  Review  and  discussion  of  the  work 
completed  by  each  member. 

(3)  Discussion  of  joint  facility/vessel 
opportimities  for  improvements  to  the 
VCS  program.  After  meeting  together, 
the  subcommittee  members  will  form 
into  two  work  groups  to  discuss  in 
detail  their  assigned  tasks.  The  two 
groups  are  Facility  VCS  work  group  and 
Vesset  VCS  work  group. 

Procedural 

These  meetings  are  open  to  the 
public.  At  the  Subcommittee 
Chairperson's  discretion,  members  of 
the  public  may  make  oral  presentations 
during  the  meetings.  Persons  wishing  to 
make  oral  presentations  at  the  meetings 
should  notify  Mr.  Book  no  later  than 
June  12,  1997.  Written  material  for 
distribution  at  the  meetings  should 
reach  the  Coast  Guard  no  later  than  June 
12,  1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  subcommittee  in  advance 
of  the  meetings,  that  person  should 
submit  25  copies  to  Mr.  Book  no  later 
than  Jime  12,  1997. 

Information  on  Services  ior  the 
[}i.sabled 

For  information  on  facilities  or 
services  for  the  disabled  or  to  request 
special  assistance  at  the  meetings, 
contact  Lieutenant  Plunkett  as  soon  as 
possible. 

Dated:  June  9, 1997. 
TofM>^  J.  Angelo, 

-^ctor  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-15538  Filed  9-12-97;  8:45  am] 

■UMa  CODE  4«10-14-M 


DfPAO'MEN"' 


A  ASPORTATION 


fFHWA) 

AvadaCiiftv  j'  •(-'^o-t^"-i  'tation 

*0iENC»   r ederal  Highway 

A  iL-Tiinistration  (FHWA),  DOT. 

ACTION:  Notice. 

SuM»«A?»r:  The  FHWA  has  published 
implementation  guidelines  on  how  to 
set  up  an  alcohol  and  drug  testing 


program.  This  notice  provides  the 
public  with  the  address  and  telephone 
number  where  these  guidelines  may  be 
obtained.  The  FHWA  urges  motor 
carriers  to  obtain  these  guidelines  to 
ensure  they  have  set  their  programs  to 
be  in  compliemce  with  the  FHWA's 
rules  and  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Order  Desk,  National  Technical       * 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161;  telephone  (703) 
487-4650,  or  Neill  Thomas,  Office  of 
Motor  Carrier  Research  and  Standards, 
FHWA,  (202)  366-1790. 

SUPPt.EMENTARY  INFORMATION: 

Implementation  Guidelines 

In  response  to  passage  of  the  Onmibus 
Transportation  Employee  Testing  Act  of 
1991,  the  FHWA  has  published 
regulations  prohibiting  controlled 
substances  tise  and  alcohol  misuse  and 
modified  other  current  regulations.  The 
regulations  at  49  CFR  part  382, 
"Controlled  Substances  and  Alcohol 
Use  and  Tasting,"  replaced  49  CFR  part 
391,  subpart  H,  "Controlled  Substances 
Testing."  In  addition,  the  Department  of 
Transportation  (DOT)  has  issued  49  CFR 
part  40,  "Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs,"  which  prescribes  testing 
methods  to  be  followed. 

The  FHWA  has  developed  the 
implementation  g^delines  to  assist 
motor  carriers  in  implementing  the 
regulations.  The  ultimate  goal  of  the 
regulations,  for  the  FHWA  and  the 
motor  carrier  industry,  is  to  achieve  a 
controlled  substances-and  alcohol-free 
work  force  in  the  interest  of  the  health 
and  safety  of  employers,  drivers,  and  the 
public. 

These  implementation  guidelines  are 
the  FHWA's  "small  entity  compliance 
guide."  The  guidelines  were  called  for 
by  the  Contract  With  America 
Advancement  Act  of  1996  (Pub.  L.  104- 
121,  Title  m,  Subtitle  A,  March  29. 
1996).  As  allowed  by  this  Act,  the 
content  of  this  small  entity  compliance 
guide  may  be  considered,  upon  judicial 
review,  as  evidence  in  support  of  the 
reasonableness  or  appropriateness  of 
any  proposed  fines,  penalties,  or 
damages  of  an  FHWA  civil  or 
administrative  action. 

These  guidelines  are  written  as  if  a 
motor  carrier  has  no  controlled 
substances  and/or  alcohol  testing 
program  already  in  place.  It  provides  a 
logical  sequence  for  implementing  the 
various  elements  of  a  successful 
program  and  contains  examples  of 
documents,  checklists,  forms,  and 
procedures  that  may  be  used  by 


individual  motor  carriers  in  formulating 
their  programs.  The  required  elements 
of  a  controlled  substances  use  and 
alcohol  misuse  program  discussed  in 
the  guidelines  are:  (1)  Policy  and 
procedure  development;  (2)  Driver 
education  and  supervisor  training;  (3) 
Urine  specimen  collection  and  testing; 
(4)  Breath  and  saliva  sample  collection 
and  testing;  and  (5)  Recordkeeping  and 
reporting. 

The  guidelines  may  be  purchased 
through  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161; 
telephone  (703)  487-4650.  The  NTIS 
has  assigned  order  No.  PB  9&-197926  to 
the  publication.  Initial  prices  are:  Hard 
copy — price  code  A16 — $49.00; 
Microfiche — price  code  A03 — $19.50. 

Authority:  23  U.S.C.  315  and  49  CFR  1.48. 

Issued  on:  June  4, 1997. 
Jane  Garrey, 

A  cting  A  dministrator.  Federal  High  way 
Administration. 
IFR  Doc.  97-15542  Filed  6-12-97;  8:45  am] 

BIUJNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPOf^'ft'^ON- 

Federal  Hlg^^a*  A,3m'n,s^'-avori 

Envtroniwerta  ^'npac?  Statef-'^-T-nt: 
Virginia  Baacr.,  Vtrgintd 

A0B4CY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Cancellation  of  the  notice  of 
intent 

SUMMARY:  This  notice  rescinds  the 
previous  Notice  of  Intent  issued  on 
August  6, 1992,  to  prepare  an 
environmental  impact  statement  on  a 
proposal  to  construct  Ferrell  Parkway,  a 
proposed  multi-lane,  controlled  access, 
urban  arterial,  from  near  the  intersection 
of  General  Booth  Boulevard  and 
Princess  Aime  Road  to  the  intersection 
of  Sandfiddler  Road  and  Sandbridge 
Road. 

FORFURv-ifcH  .MI-OHI^WtON  COiTACT: 

Mr.  J.  Bruce  Turner,  Transportation 
Planner,  Federal  Highway 
Administration,  1504  Santa  Rosa  Road, 
Suite  205,  Richmond,  Virginia  23229. 

Telpnh"nf> 'sn4^  ?P1   '^^'•■' 

SUPPLEMEHTAHY  iNFORMATiON:  The 

FHWA,  in  conjunctii  r,  w  .r;  the  Virginia 
Department  of  Transportation  and  the 
City  of  Virginia  Beach,  has  determined 
that  this  proposal  will  not  be  pursued  at 
this  time. 

(Authority:  23  U.S.C  315;  49  CFR  1.48.) 
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Issued  on:  June  3,  1997. 
J.  Bruce  Turner, 

Transportation  Planner,  Richmond,  Virginia. 
[FR  Doc.  97-15494  Filed  5-12-97;  8:45  am] 
BILUNQ  OOOE  4010-22-M 

DEPARTMENT  Of  -pANSPO-'^'^a'^'ON 

Federal  Highway  Adm'n;<^ fat  on 

Weathef"  informattor  tof  Su'tace 
^^ansptjrtation   Request  tor 

p'ariicipation 

AGENCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  participation. 

SUMHIARY:  The  U.S.  Department  of 
Transportation  (USDOT)  supports  the 
continuing  development  of  an 
Intelligent  Transportation  System  (ITS) 
in  rural  areas,  as  defined  in  the 
Advanced  Rural  Transportation  Systems 
(ARTS)  program,  and  as  contained  in 
section  6051-6059  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  Public  L,aw  102-240, 105 
Stat.  1914  (1991),  as  amended.  This 
Request  for  Participation  (RFP)  focuses 
on  the  development  of  a  system  that 
meets  highway  operators'  and  users' 
needs  for  clear  and  accurate  weather 
and  road  condition  information.  Such  a 
system  will  cut  across  all  of  the  Critical 
Program  Areas  (CPA)  of  theARTS 
Strategic  Plan,  since  all  operators  and 
users  have  a  need  for  this  type  of 
information.  Proposals  are  solicited 
from  public/private  partnerships  to 
design,  develop  and  evaluate  an 
integrated  system  that  meets  these 
needs,  especially  in  a  rural 
environment.  Proposals  will  be  assessed 
on  their  technical  and  financial  merit, 
and  the  funding  will  be  provided 
through  one  cooperative  agreement 
between  the  Federal  Highway 
Administration  (FHWA)  and  a  State 
DOT. 

DATES:  Proposals  must  be  received  by  4 
p.m.,  e.t.,  on  August  1,  1997. 
ADDRESSES:  Proposals  should  be 
suDmitied  directly  to  Mr.  Paul  Pisano, 
Federal  Highway  Administration,  HSR- 
30,  6300  Georgetown  Pike,  McLean, 
V=r^!ni8  23101    220P 

FOR  FURTHER  INFORMA'ION  CONTACT:  Mr. 
Paul  Pisano  FHWA,  Office  of  Safety 
and  Traffic  Operations  R&D,  (703)  285- 
2498  at  the  address  above;  or  Mr. 
Raymond  Resendes,  ITS  Joint  Program 
Office,  (202)  366-2182;  or  Mr.  Robert 
Robel,  FHWA,  Office  of  Acquisition 
Management,  (202)  366-4227;  or  Ms. 
Beverly  Russell,  FHWA.  Office  of  the 
Chief  Counsel  (202)  366-1355, 
Department  of  Transportation,  400 


Seventh  Street,  SW.,  Washington,  D.L. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATKM:  Copies  of 
the  ARTS  Strategic  Plan,  which 
describes  the  program  goals  and  the 
CPAs  are  available  &x)m  ITS  America, 
400  Virginia  Avenue.  SW..  Suite  800, 
Washington,  D.C.  20024,  telephone 
(202)  484-4847.  Electronic  copies  are 
available  on  the  ITS  America  Internet 
Home  Page,  http://www.itsa.org. 

I.  Introduction 

Subpart  B  of  title  VI  (sees.  6051-6059) 
of  the  ISTEA  provides  for  the  Intelligent 
Transportation  Systems  Act  of  1991 
which  authorizes  the  Secretary  of 
Transportation  to  establish  a  program  to 
research,  develop,  and  operationally  test 
"intelligent  transportation  systems" 
(ITS) — that  is,  the  development  or 
application  of  electronii;s, 
communications,  or  information 
processing  to  improve  the  efficiency  and 
safety  of  surface  transportation  systems. 
Surface  transportation  weather 
information  is  vital  to  highway 
operators  and  users  for  making 
decisions  about  snow  and  ice  control, 
traffic  management,  hazardous  driving 
condition  warnings,  travel  plaiming, 
and  other  activities.  Progress  has  been 
made  in  developing  weather 
information  systems  for  snow  and  ice 
control.  This  progress  is  to  be  extended 
to  other  applications,  by  augmenting  the 
existing  Road  Weather  Information 
System  (RWIS)  and  incorporating 
weather  information  into  the  developing 
ITS  architecture.  The  quality  of  weather 
information  affects  costs  of  road 
operation  and  travel,  as  well  as  travel 
safety  and  seciirity.  These  effects  are 
particularly  important  in  rural 
environments,  as  indicated  in  previous 
rural  transportation  needs  assessments. 

A  weather  information  system  begins 
with  observational  data  of  atmospheric, 
surface  and  subsurface  conditions. 
These  data  may  be  used  directly  for 
weather-related  decisions  in  highway 
operating  and  travel  activities,  but 
generally  the  data  are  assimilated  into 
fused  and  filtered  datasets,  that  may 
serve  as  "nowcasts"  or  enter  into 
forecasting  models.  The  weather  data, 
and  related  decisions,  exist  at  particular 
scale  ranges,  referred  to  as  micro-, 
meso-,  synoptic,  and  climatic-scale.  The 
synoptic  scale  (horizon  of  days,  large 
area  resolution)  is  generally  what  is 
available  to  the  public  now;  however, 
critical  decisionmaking  for  highway  use 
and  operation  requires  information 
improvements  generally  in  the  meso- 
scale  (hour  and  sub-hour  horizons. 


Qown  to  kilometers  of  resolution),  as 
well  as  in  existing  conditions  (e.g., 
nowcasts).  Observed  and  predicted  data 
are  analyzed  to  produce  weather 
condition  indicators  of  interest  to 
decision  makers.  Weather  information, 
at  whatever  stage  of  processing,  is 
packaged  in  forms  suitable  for  end-user 
applications,  and  disseminated  to  them 
by  various  communications  links. 

The  weather  information  of  interest  to 
highway  operators  and  travelers 
includes  both  atmospheric  and  road 
surface  condition  information. 
Atmospheric  conditions  of  visibility, 
wind  and  precipitation  are  relevant,  and 
must  be  combined  with  road  surface 
conditions — especially  snow,  ice  and 
water  coverage — to  complete  the 
weather  information  package.  This 
package  can  then  be  formatted  and 
disseminated  for  use  by  applications  for 
maintenance  personnel,  emergency 
medical  service  (EMS)  operators, 
emergency  management  personnel  (e.g., 
during  evacuations),  school  bus 
operators,  transit  operators,  commercial 
vehicle  operators,  traffic  managers  and 
travelers. 

The  existing  components  for 
producing  and  disseminating  weather 
information  can  be  combined  with 
newly  developed  components  to  form 
an  integrated  weather  information 
system.  This  system  must  make 
maximum  use  of  existing  and 
standardized  data,  forecasts  and 
products.  Collecting  data  and  operating 
forecast  models  are  expensive  for 
specialized  users,  and  most  users 
depend  on  the  forecasts  and  datasets  of 
the  National  Weather  Service  (NWS) 
under  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Weather-related  decisionmaking  can  be 
improved  by  matching  the  nature  of  the 
decisions  to  local  or  specialized  data 
collection,  and  to  specialized  analysis, 
packaging  and  dissemination  of  weather 
information  fitim  existing  assimilated  or 
forecast  data. 

The  usefulness  of  weather 
information  is  maximized,  and  its  cost 
minimized,  by  the  sharing  of 
information.  'This  requires  standards  for 
data  formats  and  products.  The  NWS  is 
dominant  in  affecting  standards  for 
dissemination  of  observational  data  and 
forecasts.  The  National  ITS 
Architecture,  primarily  via  National 
Transportation  Communications 
Interface  Protocol  (NTCIP)  activities,  is 
establishing  standards  for  transportation 
weather  information  systems.  An 
important  issue  is  how  improvements  in 
integration  of  information  systems  will 
merge  with  and  comply  with  these 
standards  and  existing  systems  such  as 
the  RWIS. 
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Much  of  the  value  added  to  existing 
weather  information  for  specialized 
users  will  be  by  private  service 
providers  who  analyze  data  and  provide 
focused  dissemination  of  products.  The 
public  sector  highway  operators  will 
always  play  a  major  role  in  such  an 
integrated  system,  whether  as  system 
maintainer  or  as  end  user. 
Consequently,  it  is  clear  that 
partnerships  with  the  private  sector  la 
selected,  value-added  information 
processing  asd  dissemination  to 
highway  operators  and  users  could  be  a 
lost  opportunity  if  not  promoted  and 
developed. 

The  rural  highway  system  is 
characterized  by  a  few,  highly  traveled 
routes,  and  many  miles  of  low  use, 
isolated  routes.  Both  types  of  rout«8  caa 
traverse  areas  wime  weather  extnmes 
create  daagerous  travel  situations,  asd 
where  information  or  aid  is  now 
difficult  to  access.  In  19S5,  there  were 
20,712  fatal  accidents  in  rural  areas,  and 
nationally  about  13  percent  of  such 
accidents  occur  in  inclement  weather. 
Better  weather  information  to  affect 
highway  treatment,  traffic  operatioss, 
trip-making  decisions  and  driver 
behavior  can  reduce  the  number  of 
accidents.  Rural  highway  operators  have 
the  bulk  of  the  nation's  highway  mileage 
to  operate.  There  is  a  need  to  operate 
these  highways  more  efBciently  and 
effectively  under  budget  constraints. 
This  can  be  aided  by  weather 
information  that  is  more  reliable  for 
specific  routes  and  locations.  The 
challenges  are  not  only  in  matching 
weather  information  to  decisions,  but  in 
deaUng  with  data  collection  and 
information  transmission  over  the  wide 
expanses  and  rugged  terrain  of  rural 
areas. 

n.ObfectiTes 

The  objectives  of  this  project  are  to 
develop  an  integrated  weather 
information  system  that  improves  and 
broadens  the  scope  of  atmospheric  and 
road  surface  condition  information 
available  to  highway  users  and 
operators,  and  to  assess  the  benefits  of 
integrating  the  functions  of  RWIS,  other 
weather  information  sources  (e.g., 
NOAA/NVVS),  and  transportation 
management  and  traveler  information 
operations  for  a  rural  part  of  the 
transportation  system. 

The  hypothesis  is  that  if  such  a 
system  is  developed,  then  risk  exposure 
will  decrease,  which  improves  safety 
and  operations;  maintenance  and  traffic 
management  will  be  conducted  more 
cost-effectively,  which  saves  time  and 
money  by  public  agencies;  and  customer 
satisfaction  will  increase  due  to 


improved  and  more  available 
information. 

Evaluation  is  an  integral  part  of  this 
project,  and  measures  of  success  shall 
be  of  two  types:  output  and  outcome. 
The  output  measures  consist  of 
evaluating  the  performance  of  the 
system  (i.e.,  does  the  integrated  system 
function  as  designed).  The  outcome 
measures  consist  of  measuring  the 
benefits  of  the  service,  such  as  the 
operattioaal  improvements  achieved  by 
developing  suck  an  integrated  system. 
Outcome  meMuies  should  be  in  a 
variety  of  terms,  such  as  cost  savings  by 
public  agencies,  time  savings, 
reductions  in  crashes,  etc.  When 
possible,  improveflMnts  shall  be 
nieasured  iBcrementally  (i.e.,  measure 
tbe  value  added  when  X  is  iategrated, 
then  Y,  then  Z,  etc).  Efforts  should  also 
be  included  to  document  the  BMsy 
benefits  that  are  intangible  er  am  very 
difficult  to  1 
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The  USDOT  will  work  with  a  public/ 
private  portBership,  with  the  State  CKDT 
taking  the  lead  role.  The  State  DOT  will 
ensure  that  needed  institutional  and 
partnership  arrangements  are  in  place 
and  required  funding  is  available,  that 
the  project  can  be  completed  within  the 
required  timeframe,  and  that  the  private 
sector  is  involved  as  an  infrastructufe 
provider  (e.g.,  data  collection  and 
processing),  as  a  franchisee  (e.g.,  for 
information  dissemination),  or  in 
another  capacity  contributing  significant 
resources  to  the  project. 

All  needed  partnership  arrangements 
and  institutional  agreements  to  support 
the  project  should  be  documented  with 
signed  Memorandums  of  Understanding 
(MOUs)  that  clearly  define 
respmisibilities  and  relationships. 
Copies  of  the  MOUs  should  be  included 
in  the  proposal.  Partners  are  also 
strongly  encouraged  to  seek 
participation  from  certified  minority 
business  enterprise  firms,  women 
business  enterprise  firms,  disadvantaged 
business  enterprise  firms,  historically 
black  colleges  and  universities, 
Hispanic  serving  institutions,  and  other 
minority  colleges. 

IV.  Scope 

This  project  involves  the  integration 
of  multiple  information  systems  and 
improvement  of  information 
presentation  of  atmospheric  and  road 
surface  condition  information  to 
highway  users  and  operators.  Any  or  all 
facets  of  the  integrated  system  can  be 
further  developed  and  expanded  in 
order  to  meet  the  project  objectives. 
This  includes,  but  is  not  limited  to 
alternative  approaches  to  data  collection 


(e.g.,  outfitting  snow  pfows  with 
automatic  vehicle  location  devices), 
advanced  data  processing  and  fusing  to 
develop  improved  "nowcasts"  and 
forecasts  (e.g.,  extrapolating  Doppler 
radar  data  and  combining  it  with  meso- 
scale  numerical  forecasts),  two-way 
integration  of  specialized  observations 
and  forecasting  (e.g.,  linking  a  RWIS  and 
a  Traffic  Operations  Center  (TOG)  with 
a  provider  to  develop  meso-scale 
forecasts),  and  improved  information 
packaging  ami  dissemination  (e.g., 
providing  route-specific  atmospheric 
and  road  surface  condition  information 
to  a  nmge  of  uson  asd  o{>erators  in  a 
timely  and  cost-efficient  manner). 

V.  DeUncuCMifi  -ii  ^mrk. 

ThefoUowifi^  in-k^  inscriptions  are 
iBtesdodtopfovia*'  •  f'dntnwork  for 
compktiag  tke  pro)*"'        u-  selected 
project  team  will  be  expected  to 
describe  a  detailed  effort  in  its 
Teckaical  Plan  that  demonstrates  aa 
undoistandiBg  of  the  project  objectives 
and  can  be  roalisticaliy  accomplished 
within  the  time  and  funding  constraints. 

I.  Establish  Baaelines  and  Refine 
System  Design 

Establish  baselines  of  existing  systems 
(i.e.,  the  RWIS  and  TOC  infrastructure 
currently  in  place,  and  the  extent  to 
which  it  is  integrated),  describing  the 
state-of-the-practice  in  weather  and  road 
condition  data  collection,  information 
processing,  and  information  packaging 
and  dissemination  that  are  provided 
within  the  project  area.  Describe  in  a 
similar  manner  ITS-based  services  that 
are  also  provided  within  the  area 
affected  by  this  project.  It  is  recognized 
that  these  systems  will  not  be  strictly 
rural,  and  will  include  luban 
components. 

Document  weather-based 
decisionmaking  by  a  range  of  highway 
operators  and  users  in  the  project  area. 
Characterize  the  activities  and  decisions 
of  highway  users  and  operators  in  terms 
of  their  use  and  need  for  weather  and 
road  condition  information.  Identify  the 
sources  of  the  information,  the  agencies 
responsible  for  each  type  of  information, 
and  the  means  of  information 
dissemination. 

Refine  the  system  design  concept  that 
was  submitted  in  the  proposal  in 
coordination  with  the  independent 
evaluator.  Comments  from  the  FHWA 
technical  representative  on  the  system 
design  concept  should  be  incorporated, 
as  well  as  the  information  gathered 
within  this  task.  The  report  should 
document  all  aspects  of  the  system, 
especially  system  integration  and 
information  packaging.  It  should 
identify  areas  in  need  of  improved 
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weather  and  road  condition 
information,  and  how  these  areaa  will 
be  improved  within  the  scope  of  this 
project  It  should  also  include  estimates 
of  the  projected  benefits  of  these 
improvements,  as  well  as  a  description 
of  the  capabilities  to  collect  the  data 
needed  for  an  independent  evaluation. 
Submit  this  report  to  the  FHWA  for 
approval. 


Ndr.  TIm  y)«ct  teaa  shall  nat  proceed 
with  th«  faUewkig  tasks  witheiH  written 
approval  of  tha  nfiaad  systMB  design  from 
the  FHWA  technical  represeatative. 

2.  System  Dereloom^nt 

Develop  the  integrated  system  as 
defined  in  the  system  design. 
Demonstrate  that  the  system  functions 
as  designed,  including  the  expanded 
information  packaging,  in  a  controlled 
enviromnent  prior  to  full  <:cale 
ope.-d!i  )ii,-  Thesysteni   ntt^i^ration  can 
be  done  over  a  distributed  network,  or 
centrally,  e.g.,  in  a  TOC.  Throughout 
system  developnent,  document 
technical  and  institutional  issues  that 
impact  the  project,  including  issues 
regardiag  the  architecture  and  standards 
of  the  system,  especially  within  the 
context  of  the  National  ITS  Architecture 
and  National  Weather  Service 
aichitecture. 

3.  System  Operation 

Operate  the  system  over  a  period  of 
time  sufficient  for  evaluation, 
coordinating  system  operations  with  the 
independent  evaluator  to  ensure  that  the 
appropriate  data  is  collected. 
Throughout  system  operations, 
document  technical  and  institutional 
issues  that  impact  the  project,  including 
issues  regarding  the  architecture  and 
standards  of  the  system,  especially 
within  the  context  of  the  National  ITS 
Architecture  and  National  Weather 
Service  architecture. 

4.  System  Evaluation  and  Final 
Documentation 

Coordinate  activities  wdth  the 
independent  evaluator  to  conduct  a 
thorough  system  evaluation.  Synthesize 
the  technical  and  institutional  issues 
documented  in  earlier  tasks.  Submit  a 
final  report  to  the  FHWA  that  describes 
the  project  and  its  findings,  including, 
but  not  limited  to  the  benefits,  and 
technirp^  anH  institutional  issues. 

VI.  Adnuaistration 

Schedule 

Total  project  time  is  expected  to  be  30 
months.  A  start  date  of  October,  1997, 
should  be  assumed  for  the  purpose  of 
responding  to  this  invitation. 


Funding 

The  amount  of  Federal  funding  for 
this  project  is  $1,300,000.  Total  Federal 
ITS  funding  is  not  to  exceed  80  percent 
of  the  total  cost  of  the  project  The 
remaining  20  percent  would  be 
provided  by  a  combination  of  non-ITS 
Federal-aid,  State,  local,  and  private 
fcinHing  The  project  will  be 
independently  evaluated  under  separate 
funding.  The  USDOT  will  fund  this 
project  through  a  Cooperative 
AgreemeHt  between  the  Federal 
Hijshway  Administration  and  a  State 
DOT. 

Points  of  Contact 

For  technical  concerns,  the  primary 
point  of  contact  is  tbr  f  sr«»enwnt 
Officer's  Technical  K? ;  :   --nntatives 
(AOTR),  Mr.  Paul  Pisano.  A  field 
technical  representative  from  the  FHWA 
Division  Office  will  be  identified 
subaequent  to  award.  For  all  other 
concerns  the  point  of  contact  is  the 
Agreement  Officer  (AO),  the  FHWA 
Division  Office  representative  who 
enters  into  the  cooperative  agreement. 
The  AO  will  be  named  afler  a  team  is 

Acceptance  of  Work 

All  work  sulHnitted  will  be  subject  to 
the  review  and  acceptance  of  the  AOTR. 

Disputes 

Any  disputes  or  claims  shall  be 
submitted  to  the  AO.  The  recipient  may 
appeal  the  decision  of  the  AO  to  the 
Director  of  the  Office  of  Safety  and 
Traffic  Operations  Research  and 
Development  for  further  review. 
However,  the  decision  of  the  Director 
shall  be  final  and  not  subject  to  further 
review. 

Governing  Regulations 

The  parties  to  this  cooperative 
agreement  acknowledge  that  all  work 
shall  be  governed  by  49  CFR  Part  19, 
and  other  applicable  regulations. 

VII.  In>iru«  t.uns  lo  Applicants 

Interested  parties  are  invited  to 
submit  a  proposal  containing  sufficient 
information  to  enable  an  evaluation  of 
the  proposal  based  on  the  evaluation 
criteria  provided  under  section  vni  of 
this  preamble.  A  proposal  shall  not 
exceed  50  f>ages  in  length  including 
title,  index,  tables,  maps,  appendices, 
abstracts,  and  other  supporting 
materials.  A  page  is  defijied  as  one  side 
of  an  S^h  by  11  inch  paper,  with  a  type 
font  no  smaller  than  12  point  Proposals 
greater  than  50  pages  will  not  be 
accepted.  Ten  copies  plus  an  unbound 
reproducible  copy  of  the  proposal  shall 
be  submitted.  The  cover  sheet  or  front 


page  of  the  proposal  shall  include  the 
name,  address,  and  phone  number  of  an 
individual  to  whom  correspondence 
and  questions  about  the  application  may 
be  directed.  Proposals  shall  include  a 
Technical  Plan  and  a  Financial  Plan  that 
describe  how  the  proposed  objectives 
will  be  met  within  the  specified 
timeframe  and  budget.  The  plans  should 
be  structured  such  that  they  contain  the 
following  information: 

Technical  Plan 

1.  Inter-agency,  Inter- jurisdictional  and 
Public/Private  Partnership 
Arrangenents 

Proposals  should  describe  the 
partnership  arrangements,  which 
includes  providing  the  information 
described  in  the  section  entitled 
Partnerships  above. 

2.  Technical  Approach 

Proposals  should  include  a  system 
design  concept  describing  the  extent  of 
the  system  integration  (e.g.,  data  inputs, 
"nowcasting,"  forecasting  and  other 
data  processing)  and  the  information 
packa^ng  (i.e.,  expanded  or  improved 
weather  and  road  condition  information 
for  various  operators  and  users)  for  the 
integrated  weather  information  system 
that  is  to  be  developed  and  evaluated 
imder  this  project  Proposals  should 
provide  a  concise  description  of  the 
State  or  region  where  this  project  will 
take  place,  including  a  description  of 
current  systems  in  place  that  are  to  be 
part  of  the  integrated  weather 
information  system,  as  well  as  the 
physical  location  covered  by  the 
integrated  system.  This  should  include 
the  extent  of  deployment  on  the 
transpoitation  network,  as  well  as  the 
services  to  be  provided  on  that  network. 
System  integration  is  not  restricted  to 
rural  systems,  and  may  include 
integrating  rural  and  urban  components. 
This  system  design  concept  should  be 
specific  to  the  extent  that  it  can  be 
evaluated  as  part  of  the  selection 
process,  recognizing  that  it  will  be 
further  refined  in  the  beginning  of  the 
project  Proposals  should  describe  the 
technical  approach  by  which  the  system 
design  concept  will  be  refined, 
developed,  operationally  tested, 
evaluated  and  documented.  It  should  set 
forth  a  schedule  of  the  work  to  be 
periormed,  document  assumptions  and 
technical  uncertainties,  and  propose 
specific  approaches  for  the  resolution  of 
any  uncertainties. 

3.  Management  and  Staffing  Plan 

The  Technical  Plan  should  include  a 
management  and  staffing  plan  that 
provides  the  names  of  all  personnel  and 
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the  positions  they  will  occupy  as  related 
to  this  project.  The  estimated 
professional  and  technical  staffing  shall 
be  provided  in  staff-months  and  staff- 
hours.  The  management  and  staffing 
plan  should  demonstrate  that  the  project 
manager  is  capable,  available,  and  able 
to  conmiit  to  a  level  of  involvement  that 
ensures  project  success.  Biographical 
summaries  of  key  personnel  shall  also 
be  included. 

4.  Project  Evaluation 

Proposals  should  include  a  detailed 
discussion  that  demonstrates  an 
understanding  of  the  importance  of 
ensuring  that  the  proposed  system 
provides  the  capabilities  and  data  access 
needed  to  measure  the  anticipated 
outputs  and  outcomes.  Proposals  should 
describe  low-risk  methods  to  work  with 
the  independent  evaluator  to  ensxire  that 
benefits  are  measurable.  A  demonstrated 
understanding  of  the  role  of  the 
evaluation  should  be  evident  in  the 
organizational  and  management 
approach  of  the  proposal.  Proposals 
should  include  a  description  of  the 
methods  and  capabilities  included  in 
the  design  of  the  system  that  will  allow 
for  the  measurement  of  anticipated 
outputs  and  outcomes  by  the 
independent  evaluator.  Development  of 
the  evaluation  plan,  and  the  actual  data 
collection  for  evaluation  will  be  the 
responsibility  of  the  independent 
evaluator  in  coordination  with  the 
project  team. 

5.  National  ITS  System  Architectiue 

Proposals  should  provide  a  statement 
of  intent  to  implement  a  system  that  is 
consistent  with  the  National  ITS 
Architecture,  including  any  national  ITS 
standards,  protocols,  or  standards 
requirements  as  these  emerge  from  the 
National  ITS  Architecture  Development 
Program.  Copies  of  the  Architecture 
Definition  Documents,  the  draft 
Standards  Requirements  Document,  and 
the  Standards  Development  I*rogram 
from  the  Architecture  Development 
Program  are  available  from  ITS  America, 
400  Virginia  Avenue,  SW.,  Suite  800, 
Washington,  D.C.  20024,  telephone 
(202)  484—4847.  Electronic  copies  are 
available  on  the  ITS  America  Internet 
Home  Page,  http://www.itsa.org.  These 
documents  provide  insight  into  the 
definition  of  the  National  Architecture, 
and  the  emerging  approaches  being 
taken  towards  standardizing  interfaces 
that  would  support  the  integration  of 
transportation  management 
components. 

Financial  Plan 

The  proposal  shall  provide  a 
description  of  the  total  cost  of  achieving 


the  objectives  of  the  project,  and  the 
partnership's  plans  for  raising  the 
matching  funds  required  by  this 
solicitation.  The  proposal  shall  provide 
a  statement  of  commitment  from  the 
proposed  project  partners  that  required 
funding  levels  will  be  available.  All 
financial  commitments,  from  both  the 
public  and  private  sectors,  should  be 
documented  in  signed  MOUs  and 
included  in  the  proposal.  The  FHWA 
prefers  that  project  costs  be  submitted 
using  Standard  Form  1411  and  FHWA 
Form  1411-1  (Proposed);  however, 
other  formats  may  be  used. 

The  cost  share  must  be  from  non- 
federally  derived  funding  sources  and 
must  consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  personnel  services  dedicated  full- 
time  to  the  project  for  a  substantial 
period,  as  long  as  such  personnel  are 
not  otherwise  supported  with  Federal 
funds.  The  non-federally  derived 
funding  may  come  from  State,  local 
government,  or  private  sector  partners. 
In  an  ITS  partnership,  as  with  other 
DOT  cost-share  contracts,  it  is 
inappropriate  for  a  fee  to  be  included  in 
the  proposed  budget  as  part  of  a 
partner's  contribution  to  the  project. 
This  does  not  prohibit  appropriate  fee 
payments  to  vendors  or  others  who  may 
provide  goods  or  services  to  the 
partnership.  It  also  does  not  prohibit 
business  relationships  with  the  private 
sector  which  result  in  revenues  from  the 
sale  or  provision  of  ITS  products  and 
services. 

The  USDOT,  the  Comptroller  General 
of  the  U.S.,  and,  if  appropriate,  the 
States  have  the  right  to  access  all 
dociunents  pertaining  to  the  use  of 
Federal  ITS  funds  and  non-Federal 
contributions.  Non-Federal  partners 
must  submit  sufficient  documentation 
during  final  negotiations  and  on  a 
regular  basis  during  the  life  of  the 
project  to  substantiate  these  costs.  Such 
items  as  direct  labor,  fringe  benefits, 
material  costs,  consultant  costs, 
subcontractor  costs,  and  travel  costs 
should  be  included  in  that 
documentation. 

Vm.  Evaluation  Criteria 

Applicants  must  submit  an  acceptable 
Technical  Plan  and  Financial  Plan  that 
provide  sound  evidence  that  the 
proposed  partnership  can  successfully 
meet  the  objectives  of  the  project.  The 
following  criteria  will  be  used  in 
selecting  the  site. 

I.  Technical  Approach 

Proposals  will  be  evaluated  on  the 
technical  approach  to  the  project, 
particularly  the  system  design  concept, 


and  the  extent  to  which  the  objectives 
of  the  project  can  be  met  through  the 
proposed  approach.  Some  of  the  specific 
items  that  will  be  included  in  the 
review  of  the  technical  approach 
include: 

(a)  The  extent  of  the  rural 
transportation  system  affected  by  the 
project  (e.g.,  how  much  area  will  be 
covered  and  to  what  level); 

(b)  The  number  and  types  of  services 
to  be  provided  by  the  project; 

(c)  The  system  design  concept's 
consistency  with  the  National  ITS 
Program  Plan  and  the  ARTS  Strategic 
Plan; 

(d)  The  system  design  concept's 
compliance  with  the  National  ITS 
Architecture  and  standards 
development,  including  the  NTCIP 
Environmental  Sensor  Station  (ESS) 
standard  currently  being  developed; 

(e)  The  proposed  metnodology  to 
refine,  develop,  operationally  test, 
evaluate  (including  the  methodology  by 
which  the  project  team  will  coordinate 
with  the  independent  evaluator),  and 
docimient  the  system;  and 

(f)  The  innovativeness  of  the 
approach. 

2.  Management  and  Staffing  Plan 
Proposals  will  be  evaluated  based  on 
the  completeness  and  thoroughness  of 
the  management  and  staffing  plan, 
including  organization  of  the  team, 
staffing  allocation,  and  work  schedule. 
Some  of  the  specific  items  that  will  be 
included  in  the  review  of  the  technical 
approach  include: 

(a)  The  experience  and  background  of 
the  team,  particularly  the  project 
manager; 

(b)  The  level  of  commitment  of  the 
project  manager;  and 

(c)  The  quality  of  the  partnership 
arrangements,  including  a  strong  level 
of  commitment  between  a  range  of 
partners,  level  of  demonstrated 
cooperation,  information  sharing  and 
working  relationships,  and  level  of 
participation  of  minority  business 
enterprise  firms,  women  business 
enterprise  firms,  disadvantaged  business 
enterprise  firms,  historically  black 
colleges  and  universities,  Hispanic 
serving  institutions,  and  other  minority 
colleges. 

3.  Financial  Plan 

Proposals  will  be  evaluated  based  on 
the  total  projected  cost  of  the  project,  as 
well  as  the  individual  staffing  costs.  The 
level  of  cost-sharing  will  be  taken  into 
account.  Funds  can  be  used  to  purchase 
and  install  new  equipment,  including 
field  sensor  stations,  though  it  is 
recognized  that  such  allocations  will 
impact  the  extent  to  which  the 
objectives  can  be  met. 
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Basis  of  Applicant  Selection 

Selecting  an  offer  for  this  project  will 
take  into  account  the  relative 
importance  of  the  evaluation  criteria,  as 
follows: 

1.  The  Technical  Approach  v*rill  be 
most  important; 

2.  The  Management  and  StafGng  Plan, 
and  the  Financial  Plan  are  of  equal 
importance. 

Authority:  Sees.  6051-6059,  Pub.  L.  102-240, 
105  Stat  1914,  2189;  23  U.S.C.  307  note;  49 
CFR  1.48. 

Issued  od:  Jime  6, 1997. 
JaneGurej, 

Acting  Pademl  Highway  Administzator. 
[FR  Doc.  97-15487  Filed  6-12-97;  8:45  am] 

BIUJNQ  CODE  4910-22-P 


.;N!TtO  S 


ATES  .N^ORMaTION 


Cuit:j'3i'Y  Significant  Oft  sects  Imported 

for  '  t'^bitio'"  Oeie'TTiinations 

Notice  IS  nereoy  given  oi  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Etelegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393.  July  2. 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Revealing  an  Ancient  Message:  A 
Synagogue  Mosaic  from  Sepphoris"  (See 
list  ^),  imported  from  abroad  for  the 


*  A  copy  of  this  list  may  b«  obtained  by 
contacting  Ms.  Neila  Shaahan,  Assistant  General 
Counsel,  at  202/619-5030,  and  the  address  is  Room 
700,  U.S.  Infonnation  Agency,  301  Fourth  Street, 
S.W.,  Washington.  D.C.  20547-0001. 


temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Fine  Arts 
Museiuns  of  San  Francisco,  San 
Francisco,  California  from  on  or  about 
May  17, 1997  to  on  or  about  Augiist  10, 
1997,  and  at  the  Knoxville  Museum  of 
Art,  Knoxville,  Tennessee,  September 
27, 1997  to  on  or  about  January  4, 1998, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
Dated:  June  9. 1997. 

Lnjin. 

General  Counsel. 

(FR  Doc.  97-15583  Filed  6-12-97;  8:45  am) 
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'  -  a  ^    MENT  OF  HOUSING  AND 
_  Ha  A.N  DEVELOPMENT 

[Docket  No*.  FR-4191-N-02;  FR-4212-N- 

03] 

FederaJly  Assisted  Low-Income 
Hous-nq  Drug  Elimination  Grants 
k^o     e    ♦  Funding  Availability — FY 

4Q      ~>,r>^^  Neighborhood  Grants 
sci.i^s  jt  .>^  unding  Availability — Fiscal 
Year  1997 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notices  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1997;  Ust 
of  Field  Offices. 

^  MiiARY:  On  May  23.  1997,  HUD 
published  the  FY  1997  NOFA  for 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grants  and  the  FY 
1997  NOFA  for  Safe  Neighborhood 
Grants.  A  list  of  HUD  field  offices,  with 
addresses  and  phone  numbers,  was 
attached  to  each  of  these  NOFAs. 
However.  HUD  inadvertently  omitted 
certain  field  offices  from  the  list. 
Therefore,  today's  notice  provides  the 
complete  list  of  HUD  field  offices  with 
their  addresses  and  phone  numbers. 
DATES:  This  notice  does  not  change  the 
application  submission  deadlines 
provided  in  each  of  the  May  23,  1997 
NOFAs.  Applications  for  grants  under 
the  Federally  Assisted  Low-Income 
Housing  Drug  Elimination  program 
must  still  be  received  at  the  local  HUD 
field  office  on  or  before  July  22, 1997  at 
4  p.m.  local  time.  Applications  for  Safe 
Neighborhoods  Grants  must  still  be 
received  at  the  local  HUD  field  office  on 
or  before  August  21, 1997  at  3  p.m.  local 
time. 

ADDRESSES:  This  notice  does  not  change 
the  application  submission  information 
provided  in  each  of  the  May  23, 1997 
NOFAs.  Applications  may  still  be 
obtained  from  the  HUD  field  office 
having  jurisdiction  over  the  location  of 
the  applicant  project,  and  from  the 
Multifamily  Housing  Clearinghouse  by 
calling  1-800-685-8470.  Applications 
(original  and  two  copies)  must  still  be 
received  by  the  deadline  at  the 
appropriate  HUD  field  office  with 
jurisdiction  over  the  applicant  project, 
Attention:  Director  of  Multifamily 
Housing. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
application  materials  and  project- 
specific  guidance,  please  contact  the 
Office  of  the  Director  of  Multifamily 
Housing  in  the  HUD  field  office  having 
jurisdiction  over  the  project(s)  in 
question. 

For  the  Federally  Assisted  Low- 
Income  Housing  Drug  Elimination 


Grants  program:  Policy  questions  of  a 
general  nature  may  be  referred  to 
Michael  Diggs.  Office  of  Multifamily 
Housing  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  Room  6182.  451  Seventh 
Sti-eet.  SW,  Washington,  DC  20410; 
telephone  (202)  708-0558.  (This  is  not 
a  toll-free  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 

For  Safe  Neighborhood  Gmnts:  For 
program,  policy,  and  other  guidance, 
contact  Henry  Colonna,  Department  of 
Housing  and  Urban  Development. 
Virginia  State  Office.  3600  West  Broad 
Street,  Richmond,  VA  23230-4920, 
telephone  (804)  278-4505,  extension 
3027  (or  (804)  278-4501  TTY). 
SUPPlfMENTARY  INFORMATION:  On  May 
23,  1997,  HUD  published  tiie  fiscal  year 
(FY)  1997  notice  of  funding  availability 
(NOFA)  for  the  Federally  Assisted  Low- 
Income  Housing  Drug  Elimination 
Grants  program  (62  FR  28564).  On  the 
same  day.  HUD  also  published  the  FY 
1997  NOFA  for  Safe  Neighborhood 
Grants  (62  FR  28586).  A  list  of  HUD 
field  offices,  with  addresses  and  phone 
numbers,  was  attached  as  Appendix  A 
to  each  of  these  NOFAs  (62  FR  28572, 
28597).  The  list  provides  information  to 
applicants  about  where  to  request  and 
submit  applications,  and  where  to  go  for 
further  information.  The  list  published 
on  May  23.  1997  for  both  NOFAs, 
however,  inadvertenUy  did  not  include 
all  of  the  appropriate  HUD  field  offices. 
Therefore.  HUD  is  publishing  this  notice 
to  provide  a  fiill  list  of  field  offices  for 
purposes  of  the  FY  1997  NOFA  for 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grants  and  the  FY 
1997  NOFA  for  Safe  Neighborhood 
Grants.  Potential  applicants  under  those 
two  NOFAs  should  refer  to  today's  list 
when  seeking  further  information,  when 
seeking  an  application  form  or  kit.  and 
when  submitting  their  applications. 

Accordingly.  FR  Doc.  97-13520,  the 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grants  Notice  of 
Funding  Availability — Fiscal  Year  1997, 
published  in  the  Federal  Register  on 
May  23, 1997  (62  FR  28564);  and  FR 
Doc.  97-13517,  the  Safe  Neighborhood 
Grants  Notice  of  Funding  Availability — 
Fiscal  Year  1997,  published  in  the 
Federal  Register  on  May  23, 1997  (62 
FR  28586),  are  amended  by  revising 
Appendix  A  of  each  document  to  read 
as  follows: 

Appendix  A — Muhifiunily  Diviaioii  Directora 

New  England 
BOSTON 


Jeanne  McHallam,  Director,  Multifamily 
Division.  HUD  Massachusetts  State 
Office.  Thomas  P.  O'Neill.  Jr.  Federal 
Building.  10  Causeway  Street.  Room  375, 
Boston.  MA  02222-1092.  (617)  565-5101 
HARTFORD 

Robert  S.  Donovan.  Director.  Multifamily 
Division.  HUD  CJonnecticut  State  Office, 
330  Main  Street.  First  Floor.  Hartford,  CT 
06106-1B60,  (203)  240-4524 
MANCHESTER 

Loren  Cole.  Director,  Multifamily  Division, 
HUD  New  Hampshire  State  Office, 
Norris  Cotton  Federal  Building,  275 
Chestnut  Street,  Manchester.  NH  03103- 
2487,  (603)  666-7755 
PROVIDENCE 

Luisa  Osborne,  Director.  Multi&mily 
Division,  HUD  Rhode  Island  State  Office, 
10  Weybosset  Street,  Providence,  RI 
02903-3234.  (401)  528-5354 

New  York/New  Jersey 

NEW  YORK 
Beryl  Niewood.  Director,  Multifamily 
Division.  HUD  Now  York  Sute  Office,  26 
Federal  Plaza.  New  York,  NY  102  78- 
0068.  (212)  264-0777  x3716 

BUFFALO 
Rosalinda  Lamberty.  Director.  Multifemily 
Division.  HUD  Buffalo  Area  Office. 
Lafayette  Court.  465  Main  Street,  5th 
Floor.  Buffalo.  NY  14203-1780,  (716) 
551-5722 

NEWARK 
EncamacioD  Loukatos.  Director, 
Multifamily  Division,  HUD  New  Jersey 
Sute  Office,  One  Newark  Center.  13th 
Floor.  Newark,  NJ  07102-5260,  (201) 
622-7900  X3400 

h4id-Atlantic 

PHILADELPHIA 
Thomas  Langston.  Director.  Multifamily 
Division,  HUD  Pennsylvania  State 
Office,  The  Wanamaker  Building.  100 
Penn  Square  East,  Philadelphia,  PA 
19107-3390,  (215)  656-0548 

BALTIMORE 
Ina  Singer.  Director.  Multifamily  Division, 
HUD  Maryland  State  Office,  City 
Crescent  Building,  10  South  Howard 
Street.  Fifth  Floor,  Baltimore.  MD 
21201-2505,  (410)  962-2520 

CHARLESTON 
Peter  Minter.  Acting  Director,  Multifamily 
Division.  HUD  West  Virginia  State 
Office.  405  Capitol  Street.  Suite  708. 
Charleston.  WV  25301-1795,  (304)  347- 
7036 

PITTSBURGH 
Edward  Paiombizio,  Director,  Multifomily 
Division.  HUD  Pittsburgh  Area  Office, 
339  Sixth  Avenue.  Sixth  Floor. 
Pitteburgh.  PA  15222-2515.  (412)  644- 
6394 

RICHMOND 
Charles  Famuliner.  Director,  Multifomily 
Division.  HUD  Virginia  State  Office.  The 
3600.  Centre  3600  West  Broad  Street. 
P.O.  Box  90331,  Richmond.  VA  23230- 
0331,(804)278-4505 

WASHINGTON 
Felicia  Williams.  Diiector,  Multifamily 
Division.  HUD  District  of  Columbia 
Office.  82a  First  Street.  NE.  Washington. 
DC  20002-4205,  (202)  275-7543 
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Southeast 

ATLANTA 
Robert  W.  Reavis,  Jr.,  Director,  Multi£amily 
Division,  HUD  Georgia  State  Office, 
Richard  B.  Russell  Federal  Building,  75 
Spring  Street,  SW,  Atlanta,  GA  30303- 
3388,  (404)  331-4426 
BIRMINGHAM 
Herman  Ransom,  Director,  Multifomily 
Division,  HUD  Alabama  State  Office, 
Beacon  Ridge  Tower,  600  Beacon 
Parkway  West,  Suite  300,  Birmingham, 
AL  35209-3144,  (205)  290-7667 
CARIBBEAN 
Minerva  Bravo-Perez,  Director,  Multihmily 
Division.  HUD  Caribbean  OfBce,  New 
San  Juan  OfQce  Building,  159  Carlos  E. 
Chardon  Avenue,  San  Juan,  PR  00918- 
1804,  (809)  766-5401 
COLUMBIA 
Robert  Rifenberick,  Director,  Multifamily 
Division.  HUD  South  Carolina  Sute 
Office,  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street, 
Columbia,  SC  29201-2480,  (803)  253- 
3240 
GREENSBORO 
Daniel  A.  McCanless,  Director.  Multifemily 
Division,  HUD-Greensboro  Office,  Kroger 
Building,  2306  West  Meadowview  Road, 
Greensboro.  NC  27407-3707,  (910)  547- 
4020 
JACKSON 
Reba  G.  Cook,  Director,  Multi&mily 
Division,  HUD  Mississippi  State  Office, 
Dr.  A.H.  McCoy  Federal  Building,  100 
West  Capitol  Street,  Room  910,  Jackson, 
MS  39269-1016,  (601)  965-4700 
JACKSONVILLE 
Ferdinand  Juluke.  Director,  Multifamily 
Division,  HUD  Jacksonville  Area  Office, 
Southern  Bell  Tower.  301  West  Bay 
Street,  Suite  2200,  Jacksonville,  FL 
32202-5121,  (904)  232-3528 
KNOXVILLE 
William  S.  McClister,  Director,  Multifamily 
Division,  HUD  Knoxville  Area  Office, 
John  J.  Duncan  Federal  Building,  710 
Locust  Street.  Third  Floor.  Knoxville.  TN 
37902-2526,  (615)  545-4406 
LOUISVILLE 
R.  Brooks  Hatcher.  Jr., 
Director,  Multifamily  Division,  HUD 
Kentucky  State  Office,  601  West 
Broadway.  P.O.  Box  1044,  Louisville.  KY 
40201-1044.  (502)  582-6124 
NASHVILLE 
Ed  M.  Phillips,  Director,  Multifamily 
Division,  HUD  Tennessee  State  Office, 
251  Cumberland  Bend  Drive,  Suite  200. 
Nashville,  TN  37228-1803.  (615)  736- 
71S4 

Midwest 

CHICAGO 
Ed  Hinsberger,  Director,  MultifEunily 

Division.  HUD  Illinois  State  Office. 

Ralph  H.  Metcalfe  Federal  Building.  77 

West  Jackson  Boulevard,  Chicago,  IL 

60604-3507,  (312)  353-9174 
CINCINNATI 
Patricia  A.  Knight,  Director,  Multifamily 

Division,  HUD  Cincinnati  Area  Office. 

525  Vine  Street,  Cincinnati,  OH  45202- 

3253,  (513)  6&4-2881 
CLEVELAND 


ricaton  Pace,  Director.  Multifamily 
Division,  HUD  Cleveland  Area  Office, 
Renaissance  Building,  1350  Euclid 
Avenue,  Suite  500,  Cleveland,  OH 
44115-1815,  (216)  522-4112 

COLUMBUS 
Donald  Jakob,  Director,  Multifamily 
Division,  HUD  Ohio  State  Office.  200 
North  High  Street.  Columbus,  OH 
43215-2499.  (614)  469-2156 

DETROIT 
Robert  Brown,  Director,  Multifamily 
Division,  HUD  Michigan  State  Office, 
Patrick  V.  McNamara  Federal  Building, 
477  Michigan  Avenue,  Detroit,  MI 
48226-2592. (313)  226-7107 

GRAND  RAPIDS 
Shirley  Bryant.  Acting  Director, 
Multifainily  Division,  HUD  Grand 
Rapids  Area  Office,  Trade  Center 
Building,  50  Louis  Street,  NW,  Third 
Floor,  Grand  Rapids,  MI  49503-2648. 
(616)  456-2122 

INDLVNAPOUS 
Henry  Levandowski.  Director.  Multifamily 
Division.  HUD  Indiana  State  Office.  151 
North  Delaware  Street,  Indianapolis,  IN 
46204-2526,  (317)  226-6305 

MILWAUKEE 
Joseph  C.  Bates,  Director,  Multifamily 
Division,  HUD  Wisconsin  State  Office, 
Henry  S.  Reuss  Federal  Plaza,  310  West 
Wisconsin  Avenue,  Suite  1380, 
Milwaukee,  WI  53203-2289,  (414)  297- 
3159 

MINNEAPOLIS-ST.  PAUL 
Howard  Goldman,  Director.  Multifamily 
Division,  HUD  Minnesota  State  Office, 
220  Second  Street,  South.  Minneapolis, 
MN  55401-2195,  (612)  370-3051 

Southwest 

FORT  WORTH 
E.  Ross  Burton,  Director,  Multifamily 
Division.  HUD  Texas  State  Office,  1600 
Throckmorton.  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905,  (817)  885-5967 

ALBUQUERQUE     . 
Robert  L.  Salazar,  Chief,  MF  Branch,  HUD 
New  Mexico  State  Office,  625  Truman 
Street,  NE.  Albuquerque,  NM  87110- 
6463.  (505)  262-6465 

DALLAS 
Bobby  W.  Cook,  Chief.  MF  Branch,  HUD 
Dallas  Area  Office,  525  Griffin  Street. 
Room  860,  Dallas.  TX  75202-5007,  (214) 
767-8372 

HOUSTON 
Albert  Cason.  E)irector.  Multifamily 
Division,  HUD  Houston  Area  Office, 
Norfolk  Tower.  2211  Norfolk,  Suite  200 
Houston.  TX  77098-4096  (713)  313-2274 
X7063 

LITTLE  ROCK 
Ebie  Whitson,  Director,  MultifamUy 
Division,  HUD  Arkansas  State  Office, 
TCBY  Tower,  425  West  Capitol  Avenue, 
Suite  900,  Little  Rock.  AR  72201-3488. 
(501)  324-5937 

NEW  ORLEANS 

Ann  Kizzier.  Director.  Multifunily 
Division,  HUD  Louisiana  State  Office. 
Fisk  Federal  Building,  1661  Canal  Street. 
Suite  3100,  New  Orleaxu.  LA  70112- 
1887,  (504)  589-7236 

OKLAHOMA  CITY 


Kevin  McNeely,  Director,  Multifamily 
Division,  HUD  Oklahoma  State  Office, 
500  West  Main,  Suite  400,  Oklahoma 
City,  OK  73102.  (405)  553-7410 
SAN  ANTONIO 
Elva  Castillo,  Director,  Multifamily 
Division,  HUD  San  Antonio  Area  Office, 
Washington  Square,  800  Dolorosa  Street, 
San  Antonio,  TX  78207-4563,  (210)  229- 
4914 
SHREVEPORT 
Anthony  J.  Hernandez,  Chief,  MF  Branch, 
HUD  Shreveport  Area  Office,  401 
Edwards  Street,  Suite  1510,  Shreveport 
LA  71101-3107,  (318)  676-3393 
TULSA 

Faye  O'Connor,  Chief,  MF  Branch,  HUD 
Tulsa  Area  Office,  50  East  15th  Street. 
Tulsa.  OK  74119-4030,  (918)  581-7456 

Great  Plains 

KANSAS  CITY 
Joan  Knapp,  Director,  Multifamily 
Division,  HUD  Kansas/Missouri  State 
Office,  Gateway  Tower  II,  400  State 
Avenue,  Kansas  City,  KS  66101-2406, 
(913)  551-5504 

DES  MOINES 
Donna  M.  Davis,  Director,  Multifamily 
Division,  HUD  Iowa  State  Office,  Federal 
Building,  210  Walnut  Street,  Room  239, 
Des  Moines,  L\  50309-2155,  (515)  284- 
4736 

OMAHA 

Steven  L  Gage.  Director,  Multifamily 
Division,  HUD  Nebraska  State  Office, 
Executive  Tower  Centre,  10909  Mill 
Valley  Road,  Omaha,  NE  68154-3955. 
(402)  492-3114 

ST.  LOUIS 
Paul  Dribin,  Director,  Multifamily 
Division,  HUD  St  Louis  Area  Office, 
Robert  A.  Young  Federal  Building,  1222 
Spruce  Street,  Third  Floor,  St  Louis,  MO 
63103-2836,  (314)  539-6268 


Rocky  Mountain 

DENVER 
Larry  Sidebottom.  Director,  Multifamily 
Division.  HUD  Colorado  Stale  Office,  633 
17th  Street,  Denver,  CO  80202-3607. 
(303)  672-5343 

Pacific/Hawaii 

SAN  FRANCISCO 

Janet  Btowder.  Director.  Multifamily 
Division.  HUD  California  State  Office, 
Phillip  Burton  Federal  Building  and  U.S. 
Courthouse,  450  Golden  Gate  Avenue, 
P.O.  Box  36003,  San  Francisco.  CA 
94102-3448,  (415)  436-6579 
HONOLULU 

Michael  S.  Flores,  Director.  Multifamily 
Division,  HUD  Hawaii  State  Office, 
Seven  Waterfront  Plaza,  500  Ala  Moana 
Boulevard,  Suita  500,  Honolulu,  HI 
96813-4918,  (808)  522-8184 
LAS  VEGAS 

Dottie  Manz.  Chief,  MF  Branch.  HUD 
Nevada  State  Office,  1500  East  Tropicana 
Avenue,  Suite  205,  Las  Vegas,  NV 
89229-6516.  (702)  38*-6247 
LOS  ANGELES 

Joyce  Biaae,  Director,  Multifamily  Division. 
HUD  Los  Angeles  Area  Office.  1615  West 
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ISS 


Olympic  Boulevard,  Los  Angeles,  G\ 
90015-3801, (213)  251-7030 

PHOENK 
Sally  Thomas.  Director,  Multifamily 
EK vision,  HUD  Arizona  State  Office,  Two 
Arizona  Center,  400  North  5th  Street, 
■  Suite  1600.  Phoenix,  AZ  85004-2361, 
(602)  37»-4667 

SACRAMENTO 
William  F.  Bolton,  Acting  Director, 
Muiti&mily  Division,  HUD  Sacramento 
Area  Office,  777  12th  Street,  Suite  200, 
Sacramento,  CA  95814-1977,  (916)  498- 
5220  x322 

SAN  DIEGO 


Sebastian  Adame,  Chief.  MF  Branch,  HUD 
San  Diego  Area  Office.  Mission  City 
Corporate  Center,  2365  Northside  Drive, 
Suite  300,  San  Diego,  CA  92108-2712, 
(619)  557-2600 

North  west/Alaska 

SEATTLE 
Willie  Spearmon,  Director,  Multifamily 
Division.  HUD  Washington  SUte  Office, 
Seattle  Federal  Office  Building,  909  Ist 
Avenue,  Suite  200.  Seattle.  WA  98104- 
1000.  (206)  220-5207 
ANCHORAGE 
Paul  O.  Johnson,  Director,  Multifemily 
Division,  HUD  Alaska  State  Office, 


University  Plaza  Building,  949  tast  36tn 
Avenue,  Suite  401.  Anchorage,  AK 
99508-4399,  (907)  271-4610 

PORTLAND 
Thomas  C.  Cusack,  Director,  Multifomily 
Division,  HUD  Oregon  State  Office,  400 
SW  Sixth  Avenue,  Portland,  OR  97204- 
1632,  (503)  326-4033 
Dated:  June  9, 1997. 

CaailUe  Acevedo, 

Assistant  General  Counsel  for  Regulations. 

[FR  Doc.  97-15507  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25, 121  and  135 
[Docket  No.  28937,  Notice  No.  97-10] 
RIN  2120-AG42 

Rpv'sAd  Standards  for  Cargo  or 

B jyqnge  Compartments  in  Transport 

Category  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMIIARY:  This  notice  of  proposed 
rulemaking  proposes  to  upgrade  the  fire 
safety  standards  for  cargo  or  l)aggage 
compartments  in  certain  transport 
category  airplanes  by  eliminating  Class 
D  compartments  as  an  option  for  futiue 
type  certification.  Compartments  that 
could  no  longer  be  designated  as  Class 
D  would  have  to  meet  the  standards  for 
Class  C  or  Class  E  compartments,  as 
applicable.  The  Class  D  compartments 
in  certain  transport  category  airplanes 
manufactured  under  existing  type 
certificates  and  used  in  passenger 
service  would  have  to  meet  the  fire 
detection  and  suppression  standards  for 
Class  C  Compartments  by  early  2001  for 
use  in  air  carrier,  commuter,  on- 
demand,  or  most  other  commercial 
service.  The  Class  D  compartments  in 
certain  transport  category  airplanes 
manufactured  under  existing  type 
certificates  and  used  only  for  the 
carriage  of  cargo  would  also  have  to 
meet  such  standards  or  the  detection 
standards  for  Class  E  compartments  by 
that  date  for  such  service.  These 
improved  standards  are  needed  to 
increase  protection  from  possible  in- 
flight fires. 

DATE:  Comments  must  be  received  on  or 
before  September  11, 1997. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Docket  No.  28937,  800 
Independence  Avenue  SW,  Washington, 
CXi;  20591,  or  delivered  in  person  to 
Room  9 150  at  the  same  address. 
Comments  delivered  must  be  marked: 
Docket  28937.  Comments  may  also  be 
submitted  electronically  to  9-n  prm- 
cmts@faa.dot.gov.  Comments  may  be 
inspected  in  Room  915G  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m.  In  addition,  the  FAA 
is  maintaining  an  information  docket  of 
comments  in  the  Transport  Airplane 
Directorate  (ANM-100),  Federal 
Aviation  Administration.  1601  Land 


Avenue  SW,  Renton,  Washington 
98055-4056.  Comments  in  the 
information  docket  may  be  inspected  in 
the  Transport  Airplane  Directorate 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  fCillion,  Manager,  Regulations  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA.  1601  Land  Ave.  S.W.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2114. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  federalism,  or 
economic  impacts  that  mighr  result  from 
adoption  of  the  proposals  contained  in 
this  notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Commenters  should 
identify  the  regulatory  docket  or  notice 
number  and  submit  comments,  in 
triplicate,  to  the  Rules  Docket  address 
specified  above.  All  comments  will  be 
considered  by  the  Administrator  before 
action  on  the  proposed  rulemaking  is 
taken.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examinations  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No."  The 
postcard  will  be  dated  and  time 
stamped  and  retiuned  to  the 
commenter. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  an 
suitable  communications  software  from 
the  FAA  regulations  section  of  the    ' 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (202-512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service 
(telephone  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 


www.access.gpo.gov/su docs  for 

access  to  recenUy  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW,  Washington, 
DC  20591;  or  by  calling  (202)  267-9680. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  placing  on  a  mailing  list 
for  futiu^  NPRM's  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  system,  which  describes 
the  application  procedures. 

Background 

There  have  been  a  niunber  of  fires  in 
the  cargo  or  baggage  compartments  of 
transport  category  airplanes  in  recent 
years,  some  of  which  have  resulted  in 
accidents  and  loss  of  life.  Although  the 
FAA  has  already  taken  action  to 
improve  the  safety  of  these 
compartments  by  improving  the  fire- 
resistance  of  liners,  the  continuing 
occurrence  of  fires  and  the  seriousness 
of  the  consequences  of  an  uncontrolled 
fire  have  resulted  in  a  review  of  the 
entire  cargo  compartment  classification 
system. 

During  the  early  post-World  War  11 
period,  it  was  recognized  that  timely 
detection  of  »-fire  by  a  crewmember  of 
the  airplane  while  at  his  or  her  station 
and  prompt  control  of  the  fire  when 
detected  were  necessary  for  protection 
of  the  airplane  from  a  fire  originating  in 
a  cargo  or  baggage  compartment. 
Because  the  requirements  for  detection 
and  extinguishment  varied  depending 
on  the  type  and  location  of  the 
compartment,  a  classification  system 
was  established.  Three  classes  of  cargo 
or  baggage  compartments  were  initially 
established  and  defined  in  1946 
(Amendment  04-1  to  part  04  of  the  Qvil 
Air  Regulations  (CAR)  efi^ective 
November  1, 1946)  as  follows: 

Class  A — A  compartment  in  which 
the  presence  of  a  fire  would  be  easily 
discovered  by  a  crewmember  while  at 
his  or  her  station,  and  of  which  all  parts 
are  easily  accessible  in  flight.  This  is 
typically  a  small  compartment  used  for 
crew  luggage,  and  located  in  the  cockpit 
where  a  fire  would  be  readily  detected 
and  extinguished  by  a  crewmember. 
Due  to  the  small  size  and  location  of  the 
compartment,  and  the  relatively  brief 
time  needed  to  detect  and  extinguish  a 
fire,  a  liner  is  not  required  to  prevent 
the  fire  from  spreading  to  other  parts  of 
the  airplane  or  protect  adjacent 
structure. 

Class  B — A  compartment  with  a 
separate,  approved  smoke  or  fire 
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detection  system  to  give  warning  at  the 
pilot  or  flight  engineer  station  and  with 
sufficient  access  in  flight  to  enable  a 
crewmember  to  effectively  reach  any 
part  of  the  compartment  with  a  hand 
fire  extinguisher.  Smoke  or  fire 
detection  systems  must  provide 
indication  of  a  fire  to  the  flightcrew. 
Because  it  has  a  smoke  or  fire  detection 
system,  a  Class  B  compartment  may  be 
located  in  an  area  remote  from  any 
crewrmember's  station.  Due  to  the 
potentially  larger  size  of  the 
compartment  and  the  greater  time 
interval  likely  to  occur  before  a  fire 
would  be  extinguished,  a  liner  meeting 
the  flame  penetration  standards  of 
§  25.855  and  Part  I  of  Appendix  F  of 
part  25  must  be  provided  to  prevent  the 
fire  from  spreading  to  other  areas  of  the 
airplane  and  to  protect  adjacent 
structure.  As  originally  defined  in  1946, 
there  was  also  to  be  sufficient  access  to 
enable  the  crewmember  to  move  all 
contents  of  a  Class  B  compartment  by 
hand;  however,  that  requirement  was 
subsequently  deleted.  Although  Class  B 
compartments  are  typically  the  large 
cargo  portions  of  the  cabins  of  airplanes 
carrying  a  combination  of  passengers 
and  cargo  (frequently  referred  to  as 
"combi"  airplanes),  there  are  also  Class 
B  compartments  that  are  relatively  small 
baggage  compartments  located  within 
the  pressurized  portions  of  airplanes 
designed  for  executive  transportation. 

Class  C— As  defined  at  the  time  of 
initial  classification  in  1946,  any 
compartment  that  did  not  £all  into  either 
Class  A  or  B  was  a  Class  C 
compartment.  Class  C  compartments 
differ  bom  Class  B  compartments 
primarily  in  that  built-in  extinguishing 
systems  are  required  for  control  of  fires 
in  lieu  of  crewmember  accessibility.  As 
with  Class  B  compartments,  smoke  or 
fire  detection  systems  must  be  provided. 
Due  to  the  use  of  a  built-in 
extinguishing  system  and  closer  control 
of  ventilating  airflow,  the  distribution  of 
extinguishing  agent  in  a  Class  C 
compartment  is  considerably  more 
uniform  than  in  a  Class  B  compartment. 
The  volumes  of  Class  C  compartments 
in  transport  category  airplanes  currently 
used  in  domestic  service  range  from 
approximately  700  to  3,000  cubic  feet. 

Later,  two  additional  classes  of  cargo 
or  baggage  compartments  were 
established  and  defined  as  follows 
(Amendment  4b-6  to  part  ^  of  the  CAR 
effective  March  5, 1952): 

Class  D — A  compartment  in  which  a 
fire  would  be  completely  contained 
without  endangering  the  safety  of  the 
airplane  or  the  occupants.  A  Class  D 
compartment  is  similar  to  a  Class  C 
compartment  in  that  both  may  be 
located  in  areas  that  are  not  readily 


accessible  to  a  crewmember.  As 
originally  defined  in  1952,  Class  D 
compartments  were  required  to  have 
smoke  or  fire  detection  systems; 
however,  that  requirement  was  deleted 
shortly  thereafter.  In  lieu  of  providing 
smoke  or  fire  detection  and 
extinguishment.  Class  D  compartments 
are  designed  to  control  a  fire  by  severely 
restricting  the  supply  of  available 
oxygen.  Because  an  oxygen-deprived 
fire  might  continue  to  smolder  for  the 
duration  of  a  flight,  the  capability  of  the 
liner  to  resist  flame  penetration  is 
especially  important.  A  note  following 
the  definition  of  a  Class  D  compartment 
stated,  "For  compartments  having  a 
volume  not  in  excess  of  500  cubic  feet, 
an  airflow  of  not  more  than  1 ,500  cubic 
feet  per  hour  is  considered  acceptable. 
For  larger  compartments,  lesser  airflow 
may  be  applicable."  That  note  was 
interpreted  to  mean  that  a  Class  D 
compartment  could  not  exceed  2,000 
cubic  feet  in  volume  even  if  the  leakage 
of  air  into  the  compartment  was  zero. 
The  standards  for  Class  D  compartments 
were  later  amended  (Amendment  25- 
60,  51  FR  18236,  May  16, 1986)  to 
specifically  limit  the  volume  of  those 
compartments  to  1,000  cubic  feet; 
however,  some  previously-approved 
airplanes  in  air  carrier  service  have 
Class  D  compartments  as  large  as  1 ,630 
cubic  feet.  Other  airplanes  designed  for 
executive  transportation,  and  also  used 
in  on-demand  service,  have  relatively 
small  (15-25  cubic  feet)  Class  D 
compartments  located  outside  the 
pressurized  portions  of  the  cabin. 

Class  E — A  cargo  compartment  of  an 
airplane  used  only  for  the  carriage  of 
cargo  (Amendment  4b-10  to  part  4b  of 
the  CAR,  adopted  in  1959).  A  smoke  or 
fire  detection  system  is  required.  In  lieu 
of  providing  extinguishment,  means 
must  be  provided  to  shut  off  the  flow  of 
ventilating  air  to  or  within  a  class  E 
compartment.  In  addition,  procedures, 
such  as  depressurizing  a  pressurized 
airplane,  are  stipulated  to  minimize  the 
amount  of  oxygen  available  in  the  event 
a  fire  occurs  in  a  Class  E  compartment. 
Typically,  a  Class  E  comf)artment  is  the 
entire  cabin  of  an  all-cargo  airplane; 
however.  Class  E  compartments  may  be 
located  in  other  portions  of  the  airplane. 
This,  of  course,  does  not  preclude  the 
installation  of  Class  A,  B,  C  or  D 
compartments  in  all-cargo  airplanes. 
Pnor  to  the  adoption  of  §  25.858  in 
1980,  fire  or  smoke  detection  systems 
that  provided  indication  within  five 
minutes  were  considered  acceptable.  In 
order  to  ensure  that  a  fire  would  be 
detected  in  time  to  permit  effective  use 
of  the  means  provided  to  control  it, 
§  25.858  was  adopted  at  that  time 
(Amendment  25-54,  45  FR  60173. 


oK^jiember  11, 1980)  to  require  the 
detection  systems  of  Class  B,  C  and  E 
compartments  to  provide  visual 
indication  to  the  flight  crew  within  one 
minute  of  the  start  of  the  fire. 

It  should  be  noted  that  the  overhead 
storage  areas  and  certain  other  areas  In 
the  cabins  of  passenger-carrying 
airplanes  are  considered  "stowage" 
compartments  rather  than  cargo  or 
baggage  compartments.  They  are 
therefore  not  required  to  meet  these 
standards. 

Although  the  standards  for  Class  A,  B, 
C  or  D  compartments  make  no 
distinction  between  compartments  used 
for  the  carriage  of  passengers'  baggage 
and  those  used  for  cargo,  most  of  the 
industry  experience  at  the  time  they 
were  classified  was  limited  to  the 
carriage  of  passengers'  baggage. 
Furthermore,  compartments  seldom,  if 
ever,  exceeded  200  cubic  feet  in  volume 
at  that  time. 

When  first  defined.  Class  D. 
compartments  were  envisioned  to  be 
small  compartments,  although  not  as 
small  as  Class  A  compartments,  and 
were  to  suppress  a  fire  by  severely 
restricting  the  amount  of  available 
oxygen.  Later,  however,  larger  Class  D 
compartments  were  installed  in 
transport  category  airplanes,  increasing 
both  the  amount  of  potentially 
combustible  material  and  the  available 
oxygen.  Although  there  is  little  or  no 
flow  of  air  into  a  Class  D  compartment 
at  the  time  a  fire  occurs,  there  is  oxygen 
available  from  the  air  already  contained 
in  the  compartment.  In  some  instances, 
particularly  when  the  compartment  is 
leu^er  or  only  partially  filled,  the  oxygen 
already  present  in  the  compartment  may 
be  sufficient  to  support  an  intense  fire 
long  enough  for  it  to  penetrate  the  liner. 
Once  the  integrity  of  the  liner  is 
compromised,  there  is  an  unlimited 
flow  of  air  into  the  compartment, 
resulting  in  an  uncontrollable  fire  that 
can  quickly  spread  throughout  the  rest 
of  the  airplane. 

An  jincontroUable  fire  of  this  nature 
did  occMC  in  1980  when  a  Saudi  Arabian 
Airlines  Lockheed  L-1011  was 
destroyed  shortly  after  landing.  The  fire, 
which  resulted  in  a  loss  of  301  lives, 
was  reported  to  have  started  in  a  Class 
D  compartment.  (The  compartment  in 
that  airplane  is  sometimes  described 
erroneously  as  a  Class  C  comp>artment 
because  it  has  smoke  detection.  During 
normal  operation,  the  compartment  has 
ventilating  airflow  greater  than  that 
normally  acceptable  for  a  Class  D 
compartment  in  order  to  facilitate  the 
carriage  of  live  animals.  When  a  fire  is 
detected,  the  ventilating  airflow  is  shut 
off  to  restrict  the  supply  of  oxygen.  That 
compartment,  therefore,  functioned  as  a 
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Class  D  compartment  insofar  as  that  fire 
is  concerned.)  The  growing  concern 
over  this  and  other  reports  of  cargo  or 
baggage  compartment  fires  led  to  the 
adoption  of  Amendment  25-60.  In 
addition  to  establishing  a  maximum, 
volume  of  1 ,000  cubic  feet  for  Class  D 
compartments,  Amendment  25-60  also 
established  new  standards  for  liners 
with  greater  resistance  to  flame 
penetration  for  use  in  Class  C  and  D 
compartments.  That  amendment 
applied  to  transport  category  airplanes 
for  which  an  application  for  type 
certificate  is  made  on  or  after  June  16, 
1985.  Similar,  but  not  identical, 
standards  were  also  established  for  the 
liners  of  other  transport  category 
airplanes  operated  under  the  provisions 
of  parts  121  or  135  (Amendments  121- 
202  and  135-31,  54  FR  7384,  February 
17,  1989).  Operators  of  those  airplanes 
were  required  to  install  liners  that  meet 
the  new  standards  by  March  20, 1991. 
Unlike  Amendment  25-60, 
Amendments  121-202  and  135-31  do 
not  establish  a  maximum  volume  for 
Qass  D  compartments. 

A  Boeing  737  operated  by  Gulf  Air 
was  destroyed  in  September  1983  as  a 
result  of  an  inflight  fire  in  a  Class  D 
compartment.  The  fire,  which  resulted 
in  112  casualties,  was  attributed  to  an 
incendiary  device. 

In  February  1988,  a  fire  occurred  in 
the  Class  D  compartment  of  an 
American  Airlines  McDonnell  Douglas 
MD-d3.  Although  there  was  no  loss  of 
life,  the  fire  severely  damaged  the  cabin 
Qoor  above  the  compartment.  As  a 
result,  the  FAA  initiated  a  review  of 
service  experience  and  existing 
regulations,  policies  and  procedures 
pertaining  to  the  certification  of 
airplanes  with  Class  D  compartments. 
From  this  review,  it  was  determined 
that  a  dozen  fires  had  occurred  in  Class 
D  Compartments  over  the  past  two 
decades.  The  consequences  of  those 
fires  ranged  from  no  airplane  damage 
and  no  occupant  injury  to  complete 
destruction  of  the  Saudi  Arabian 
Airlines  Lockheed  L-1011,  as  discussed 
above. 

Since  the  time  the  review  of  Class  D 
compartments  was  completed  there 
have  also  been  seven  additional  known 
instances  of  fires  occiuring  in  those 
compartments.  Most  resulted  in  no 
injuries  and  little  or  no  damage  to  the 
airplane.  The  exception,  inso^  as 
Injiihes  and  damage  are  concerned,  was 
the  fire  that  occurred  in  May  of  1996  in 
the  Class  D  compartment  of  a 
McDonnell  Douglas  DC-9  operated  by 
Valujet  Airlines.  Like  the  American 
Airlines  MD-83  fire  noted  above,  that 
fire  involved  the  carriage  of  undeclared 
hazardous  materials;  however,  unlike 


the  MD-83  fire,  it  resulted  in  the 
destruction  of  the  airplane  with  a  loss 
of  110  lives.  It  must  be  noted  that  this 
undeclared  shipment  occurred  in  spite 
of  existing  prohibitions  concerning  such 
shipments. 

In  the  meantime,  an  additional 
potential  hazard  in  the  cargo  or  baggage 
compartments  of  passenger-carrying 
airplanes  has  been  brought  to  light.  Due 
to  environmental  concerns,  the  aerosol 
cans  now  manufactured  for  consumer 
use  utilize  a  mixture  of  propane,  butane 
and  isobutane  for  propellants  in  lieu  of 
the  non-flammable  gases  previously 
used.  Passengers  are  not  prohibited  from 
transporting  such  aerosol  cans  by  the 
applicable  hazardous  materials  rules, 
and  they  have  become  so  widely  used 
by  the  general  public  that  a  high 
percentage  of  the  pieces  of  checked 
baggage  contain  at  least  one  aerosol  can. 
Tests  conducted  by  the  FAA  Technical 
Center  show  that  they  can  burst  if  they 
are  in  a  burning  suitcase  for  little  more 
than  two  minutes.  The  tests  further 
show  that  if  the  burst  occurs  in  a  non- 
inert  atmosphere,  such  as  that  of  a  Class 
D  compartment,  there  is  immediate 
auto-ignition  of  the  propellant.  The 
accompanying  explosion  is  of  such  force 
and  intensity  that  the  liner  could  be 
rendered  ineffective  in  limiting  the 
supply  of  oxygen  to  the  fire.  Because  the 
liner  would  be  damaged  by  the 
explosion  rather  than  by  flame 
penetration,  the  use  of  a  liner  meeting 
the  newer  standards  of  Amendment  25- 
60  would  not  provide  protection  frtjm 
this  hazard.  With  an  unlimited  supply 
of  oxygen  and  the  integrity  of  the  liner 
compromised,  there  is  no  longer  any 
effective  means  to  prevent  an 
uncontrollable  fire  from  spreading  to 
other  parts  of  the  airplane.  If,  on  the 
other  hand,  the  burst  occiu^  in  an  inert 
atmosphere,  such  as  that  of  a  Class  C 
compartment  in  which  the 
extinguishing  agent  has  been 
discharged,  the  propellant  does  not 
ignite  and  poses  no  further  hazard.  (As 
noted  above,  smoke  or  fire  detectors  are 
required  to  provide  indication  to  the 
flightcrew  within  one  minute  after  the 
start  of  a  fire,  allowing  sufficient  time  in 
which  to  inert  the  compartment  before 
aerosol  cans  would  burst.)  The  results  of 
these  tests  are  contained  in  Report  No. 
DOT/FAA/CT-89/32  entitled  "Fire 
Hazards  of  Aerosol  Cans  in  Aircraft 
Cargo  Compartments."  A  copy  of  that 
report  has  been  placed  in  the  docket  for 
examination  by  interested  persons. 

In  at  least  one  instance,  a  cargo  or 
baggage  compartment  fire  resulted  in 
the  plastic  cap  being  melted  from  an 
aerosol  can.  Fortuitously,  however, 
none  of  the  fires  experienced  since 
aerosol  cans  with  flammable  propellants 


were  introduced  were  of  such  intensity 
or  proximity  to  result  in  an  aerosol  can 
being  ruptured. 

It  must  be  noted  that  the  probability 
that  an  ignition  will  occur  is  primarily 
a  function  of  the  flammability  of  the 
material  being  carried  in  the 
compartment  and  the  sources  of 
ignition;  however,  the  consequences  of 
a  fire,  once  ignition  has  occiured, 
depend  greatly  on  the  fire-protection 
features  of  the  compartment  in  which  it 
occurs.  The  FAA  is  aware  of  at  least  four 
fires  that  have  occurred  in  Class  C 
compartment  during  the  past  decade — 
a  rate  of  occurrence  somewhat 
commensurate  with  that  of  fires 
occurring  in  Class  D  compartments. 
(Three  of  those  fires  involved  U.S.  air 
carriers.)  In  marked  contrast  to  the 
fatalities  that  have  occurred  as  a  result 
of  fires  originating  in  Class  D 
compartments,  the  FAA  is  not  aware  of 
any  fatality  that  has  occurred  as  a  result 
of  a  fire  originating  in  a  Class  C 
compartment. 

On  December  12, 1996,  the  Air 
Transport  Association  of  America 
(ATA),  jointed  by  Vice  President  Gore, 
formally  announced  that  its 
membership  would  voluntarily  install 
fire  or  smoke  detection  systems  in  Class 
D  compartments.  The  ATA  is  a  trade 
organization  that  represents  the  major 
US  airlines.  Details  of  the  ATA  plan — 
including  an  implementation 
schedule — were  presented  to  FAA 
officials  on  January  31,  1997.  The 
announcement,  which  affects 
approximately  2,700  airplanes  operated 
by  21  ATA  members,  might  appear  to 
make  the  detection  portion  of  this 
rulemaking  moot;  however,  the  FAA 
considers  the  instaUation  of  both 
detection  and  suppression  systems  in 
these  compartments  to  be  essential.  In 
any  event,  a  number  of  airplanes  in 
service  with  Class  D  compartments  are 
operated  by  non-ATA  member  airlines 
and  would  not  be  subject  to  volimtary 
ATA  ban. 

On  May  14, 1997,  the  ATA 
announced  its  commitment  to  go 
forward  with  fire  suppression  systems 
as  well  as  detection  systems.  At  this 
time,  however,  the  airlines  have  not 
committed  to  a  time  fmne  for  the 
instaUation  of  such  systems. 

Discussion 

As  noted  above,  some  Class  D 
compartments  are  much  larger  than 
envisioned  at  the  time  they  were 
originally  defined.  As  a  result,  they 
typically  contain  considerably  more 
combustible  material  than  anticipated. 
Although  there  is  little  or  no  airflow 
into  a  Class  D  compartment  at  the  time 
a  fire  occurs,  there  is  oxygen  available 
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from  the  air  already  contained  in  the 
compartment.  In  some  instances, 
particularly  in  the  larger  compartments 
or  those  that  are  only  partially  filled, 
this  quantity  of  oxygen  may  be 
sufficient  to  support  an  intense  fire  long 
enough  for  it  to  bum  through  the  liner. 
If  the  integrity  of  the  liner  is 
compromised,  there  is  an  unlimited 
flow  of  oxygen  into  the  compartment. 
With  the  liner  no  longer  intact  and  an 
unlimited  flow  of  oxygen  supporting  the 
fire,  there  is  no  means  to  prevent  it  from 
spreading  rapidly  throughout  the 
airplane.  Due  to  the  widespread  use  of 
aerosol  cans  with  highly  flammable 
propelleiats,  there  is  now  a  possibility 
that  an  explosion  will  destroy  the  liner 
integrity.  A  fire  originating  in  even  the 
smallest  Class  D  compartments  could, 
therefore,  become  uncontrollable.  In 
view  of  these  possibly  catastrophic 
results,  part  25  would  be  amended  to 
eliminate  Class  0  compartments 
altogethar.  Compartments  in  passenger- 
carrying  airplanes  that  could  no  longer 
be  approved  as  Class  D  compartments 
would  have  to  meet  the  standards  of 
Class  C  compartments. 

Due  to  the  uncertainties  of  the 
availabilities  of  suitable  suppression 
agents,  as  discussed  in  greater  detail 
under  Halon  Considerations  below,  the 
FAA  considered  the  possibility  of 
requiring  only  the  installation  of 
detection  systems.  Having  a  detection 
system  would  enable  the  flight  crew  to 
abort  a  takeoff  if  an  ignition  occurred 
during  the  brief  period  before  the 
airplane  became  airborne.  If,  on  the 
other  hand,  the  fire  occurred  after  the 
airplane  became  airborne,  which  is 
more  likely,  the  fire  could  bum  out  of 
control  before  a  safe  landing  could  be 
made.  In  that  regard,  it  should  be  noted 
that  301  lives  were  lost  in  the  Saudi 
Arabian  Lockheed  L-1011  fire  described 
above  even  though  the  compartment 
did,  in  tact,  have  a  detection  system. 
Since  the  installation  of  detection 
systems  alone  would  provide  only  a 
small  incremental  increase  in  safety,  it 
is  essentia!  that  both  detection  and 
suppression  systems  be  provided  for 
these  compartments. 

As  discussed  above.  Class  E 
compartments  may  be  installed  in 
airplanes  used  only  for  the  carriage  of 
cargo.  As  in  the  case  of  a  Class  C 
compartment,  a  smoke  or  fire  detection 
system  is  required  for  a  Class  E 
compartment.  In  lieu  of  providing 
extinguishment,  as  required  for  a  Class 
C  compartment,  means  must  be 
provided  to  shut  off  the  flow  of 
ventilating  air  to  or  within  a  Class  E 
compartment.  In  addition,  procedures, 
such  as  depressurizing  the  airplane,  are 
stipulated  to  further  minimize  the 


amount  of  oxygen  available  in  the  event 
a  fire  occurs  in  a  Class  E  compartment. 
Compartments  in  all-cargo  airplanes 
that  could  no  longer  be  approved  as 
Class  D  compartments  could  be  shown 
to  meet  the  standards  of  Class  E 
compartments  in  lieu  of  those  for  Class 
C compartments.  The  installation  of 
smoke  or  fire  detection  systems  and  the 
means  provided  to  minimize  the 
amount  of  oxygen  in  Class  E 
compartments  would  provide  an 
improvement  in  safety  for 
compartments  presently  designated  as 
Class  D  and  installed  in  all-cargo 
airplanes.  The  benefit  from  that 
improvement  in  the  safety  of  operation 
of  all-cargo  airplanes  would  be 
commensurate  with  the  cost  of 
converting  Class  D  compartments  to 
Class  E  compartments. 

Part  25  presently  contains  an 
inconsistency  between  the  terminology 
used  in  §  25.857  and  that  of  §  25.858. 
The  former  refers  to  a  "smoke  detector 
or  fire  detector  system"  for  Class  B,  C 
or  E  compartments  while  the  latter 
refers  to  compartments  with  "fire 
detection  provisions."  Smoke  detectors 
are,  of  course,  a  form  of  fire  detectors 
since  the  purpose  of  installing  a  smoke 
detection  system  is  to  detect  a  fire. 
Nevertheless,  the  use  of  different 
terminology  in  the  two  sections  may 
cause  confusion.  For  consistency  with 
§  25.857,  §  25.858  would  be  amended  to 
refer  to  "smoke  or  fire  detection 
provisions."  This  change  would  place 
no  additional  burden  on  any  person 
since  the  intent  of  §  25.858  would 
remain  unchanged. 

It  is  also  noted  that  the  terra  "fire 
extinguishing  system"  appearing  in 
§  25.857(c)  in  regard  to  Class  C 
compartments  is  actually  a  misnomer  in 
that  the  system  is  not  required  to 
extinguish  a  fire  in  its  entirety,  but 
rather  to  suppress  it  until  it  can  be 
completely  extinguished  by  ground 
personnel  following  a  safe  landing. 
Although  the  intent  of  the  term  is  well- 
understood,  consideration  was  given  to 
replacing  it  with  "fire  suppression 
system"  for  technical  accuracy.  While 
the  latter  would  be  more  accurate,  it 
appears  that  changing  the  terminology 
at  this  time  could  actually  create 
confusion  and,  therefore,  be  counter- 
productive. The  term  "fire  extinguishing 
system"  is,  therefore,  retained  in 
§  25.857(c). 

Although  the  proposed  amendment  to 
part  ^5  would  provide  new  standards 
for  future  transport  category  airplanes,  it 
would  not  affect  airplanes  currently  in 
service  nor  the  airplanes  that  will  be 
produced  under  type  certificates  for 
which  application  was  made  prior  to  the 
effective  date  of  the  amendment  Parts 


121  and  135  would,  therefore,  be 
amended  as  well  to  require  the  Class  D 
compartments  of  transport  category 
airplanes  type-certificated  after  January 
1,  1958,  to  meet  the  standards  for  Qass 
C  or  Class  E  compartments,  as 
applicable,  when  they  are  used  in  air 
carrier  or  commercial  operations. 
Although  those  compartments  would 
not  be  reidentified  as  such,  they  would 
become  the  equivalent  of  Class  C  (in 
regard  to  detection  and  suppression)  or 
Class  E  compartments  (in  regard  to 
detection  and  means  to  limit  ventilating 
air  flow). 

The  date  January  1, 1958,  was  chosen 
so  that  all  turbine-i}owered  transport 
category  airplanes,  except  for  a  few  1947 
vintage  Grununan  Mallard  amphibians 
and  1953-1958  vintage  Convair  340s 
and  440s  converted  from  reciprocating 
power,  would  be  included.  No 
reciprocating-powered  traiisport 
category  airplanes  are  known  to  be  used 
currently  in  passenger  service,  and  the 
few  reciprocating-powered  transport 
category  airplanes  remaining  in  cargo 
service  would  be  excluded.  Compliance 
is  not  proposed  for  those  older  airplanes 
because  their  advanced  age  and  small 
niunbers  would  make  compliance 
impractical  from  an  economic 
standpoint.  This  is  consistent  with  the 
similar  exclusions  made  for  those 
airplanes  from  other  retroactive 
requirements  adopted  for  flammability 
of  seat  cushions  (49  PR  43188,  October 
24,  1984),  flammability  of  cabin  interior 
components  (51  FR  26206,  July  21, 
1986),  cargo  compartment  liners  (54  FR 
7384,  Febmary  17,  1989)  and  access  to 
passenger  emergency  exits  (57  FR 
19244,  May  4,  1992).  Nevertheless,  the 
FAA  specifically  requests  comments  as 
to  the  feasibility  of  requiring  those  older 
airplanes  to  comply  and  the  safety 
benefits  likely  to  be  realized.  In  the 
event  comments  indicate  that  a 
significant  safety  benefit  could  be 
realized,  the  FAA  retains  the  option  of 
including  applicability  to  transport 
category  airplanes  type-certificated  prior 
to  January  1,  1958.  in  the  final  rule. 

These  proposed  changes  to  parts  121 
and  135  would  f>ertain  only  to  operators 
of  transport  category  airplanes.  In 
Notice  95-5  (60  FR  16230.  March  29. 
1995),  the  FAA  proposed  to  adopt 
improved  safety  standards  for  the  cargo 
or  baggage  compartments  in  non- 
transport  category  (e.g.  normal  and 
commuter  category)  airplanes  used  in 
scheduled  passenger  service.  As  noted 
in  the  preamble  to  the  final  rule  (60  FR 
65832,  December  20,  1995),  the  FAA 
concurred  with  commenters  that  the 
present  requirements  for  transport 
category  airplanes  were  not  entirely 
siiitable  for  those  smaller  airplanes.  The 
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FAA  also  noted  ihdi  a  iulemaking 
project  to  develop  cargo  or  baggage 
compartment  standards  suitable  for 
those  airplanes  has  been  initiated  and 
that  the  changes  proposed  in  Notice  95- 
5  in  that  regard  would  be  deferred  for 
future  rulemaking.  The  possible  need 
for  installing  detection  and  suppression 
systems  in  the  cargo  or  baggage 
compartments  of  those  airplanes  will  be 
addressed  in  conjunction  with  that 
riilemaking  project. 

The  proposed  changes  to  parts  121 
and  135  concerning  Class  D 
compartments  would  require 
compliance  within  three  years  after  the 
effective  date  of  the  amendment.  It 
should  be  noted  that,  with  the  possible 
exception  of  those  in  all-cargo  airplanes. 
Class  D  compartments  would  be 
required  to  comply  with  existing 
standards  for  Class  C  compartments. 
Since  this  rulemaking  would  not 
involve  any  new  technology  and 
installation  components  are  readily 
available,  compliance  within  three  years 
is  feasible.  A  three-year  compliance 
period  would  also  allow  sufficient  time 
for  the  necessary  modifications  to  be 
performed  while  each  airplane  is  out  of 
service  for  scheduled  maintenance 
activity.  Based  on  information  currently 
available,  the  FAA,  therefore,  considers 
that  a  three-year  compliance  period 
would  not  impose  an  unreasonable 
burden  on  any  operator.  Nevertheless, 
the  FAA  is  specifically  requesting 
comments  as  to  whether  a  longer 
compliance  period  is  needed  for 
particular  operators  (for  example,  small 
carriers)  due  to  their  particular 
circumstances,  and  retains  the  option  of 
adopting  a  longer  compliance  period  in 
the  final  rule  based  on  such  comments. 
Unless  commenters  submit  specific 
information  justifying  a  compliance 
period  longer  than  three  years,  a  three- 
year  compliance  period  will  be  adopted 
as  proposed. 

As  noted  above,  the  compartments  in 
all-cargo  airplanes  could  be  shown  to 
meet  the  standards  of  Class  E 
compartments  in  lieu  of  those  for  Class 
C  compartments.  The  proposed  three- 
year  compliance  period  is  also 
considered  appropriate  for  operators 
that  elect  to  meet  the  standards  for  Class 
E  compartments.  As  in  the  case  of  Class 
C  compartment  standards,  the  standards 
for  Class  E  compartments  do  not  involve 
any  new  technology  and  installation 
components  are  readily  available. 

Assuming  that  the  final  rule  is 
adopted  as  proposed,  the  FAA  also 
intends  to  monitor  operators' 
compliance.  Such  monitoring  would 
serve  two  purposes.  First,  it  would  help 
to  ensure  that  the  carriers  are  converting 
affected  compartments  on  a  regular 


basis,  so  as  to  avoid  disruptions  in 
service,  and  to  avoid  requests  for 
extensions  near  the  end  of  the 
compliance  period.  Second,  the  FAA 
could  inform  the  public  of  the  operators' 
progress  in  achieving  compliance. 

Therefore,  this  Notice  proposes 
specific  reporting  requirements  for 
affected  operators  under  parts  121  and 
135.  A  new  paragraph  would  be  added 
to  §§  121.314  and  135.169  to  require 
each  certificate  holder  to  report,  on  a 
quarterly  basis,  the  serial  numbers  of  the 
airplanes  in  that  holder's  fleet  in  which 
all  Class  D  compartments  have  been 
retrofitted  to  meet  Class  C  or  E 
requirements,  and  the  serial  numbers  of 
airplanes  that  have  Class  D 
compartments  yet  to  be  retrofitted.  (Note 
that  the  proposed  amendments  to 
§§  121.314  and  135.169  refer  to  an 
initial  reporting  date  of  July  1,  1998. 
The  FAA  intends  to  require  the  initial 
reports  at  the  beginning  of  the  second 
quarter  after  the  effective  date  of  the 
rule;  e.g.,  if  the  effective  date  is  January 
15,  1998,  the  initial  reports  will  be 
required  by  July  1, 1998.) 

The  FAA  intends  to  make  the 
reported  information  publicly  available, 
thus  allowing  the  public  to  monitor  the 
carriers.'  compliance  progress.  These 
proposed  reporting  requirements  are 
subject  to  OMB  approval,  as  required  by 
the  Paperwork  Reduction  Act.  An 
information  collection  control  number 
will  be  assigned  for  them  if  and  when 
OMB  approval  is  given;  that  number 
would  be  listed  in  part  1 1 ,  subpart  F,  of 
Title  14. 

The  FAA  also  seeks  comments  on 
what  effects,  if  any,  mandatory  public 
disclosure  requirements  would  have  on 
the  behavior  of  operators  and  others, 
given  that  the  FAA  intends  to  collect 
and  make  the  information  publicly 
available.  For  example  would  disclosure 
of  the  reported  information  result  in 
compliance  with  retrofit  requirements 
sooner  than  would  otherwise  be  the 
case?  If  so,  what  effect  would  this  have 
on  the  total  amoiuit  and  timing  of 
benefits  and  costs  of  the  rule?  Also, 
what  would  be  the  best  way  to  collect 
and  make  the  information  available,  in 
order  to  enhance  its  usefulness  to  the 
public? 

As  noted  above,  the  new  standards 
adopted  in  parts  121  and  135  for  liners 
in  Class  C  and  D  compartments  are 
similar,  but  not  identical,  to  those 
adopted  for  part  25.  Section  25.855(c), 
as  amended  by  Amendment  25-60,  * 
states  that  ceiling  and  sidewall  liner 
panels  in  such  compartments  must  meet 
the  test  requirements  of  Part  III  of 
Appendix  F  of  part  25.  At  the  time  the 
corresponding  standards  of  parts  121 
and  135  were  adopted,  it  was  found  that 


panels  of  glass  tiber  reinlorced  resin 
consistently  meet  or  come  very  close  to 
meeting  the  test  requirements  of  Part  III 
of  Appendix  F.  As  a  result,  the  cost  of 
replacing  them  with  panels  meeting  Part 
ni  of  Appendix  c  would  not  have  been 
commensurate  with  the  negligible 
improvement  in  safety  that  could  be 
realized.  Section  121.314(a)  therefore 
permits  the  ceiling  and  sidewall  panels 
to  be  constructed  of  materials  that  meet 
the  test  requirements  of  Part  III  of 
Appendix  F  or,  alternatively,  of  glass 
fiber  reinforced  resin.  Similarly,  it  was 
also  found  that  panels  of  aluminum 
construction  came  close  to  meeting  the 
test  requirements  of  Part  III  of  Appendix 
F,  although  not  as  close  as  those 
constructed  of  glass  hber  reinforced 
resin.  Section  121.314(a)  therefore 
permits  continued  use  of  ceiling  and 
sidewall  panels  constructed  of 
aluminum  provided  they  were  approved 
prior  to  March  20, 1989.  Since  the  FAA 
has  not  proposed  any  change  in  this 
regard.  Class  D  compartments  that  are 
reconfigured  to  the  equivalent  of  Class 
C  compartments  could  continue  to 
utilize  glass  fiber  reinforced  resin  panels 
or,  if  they  were  approved  prior  to  March 
230, 1989,  aluminum  panels  in  lieu  of 
those  meeting  the  test  requirements  of 
Part  III  of  Appendix  F. 

Due  to  the  recent  adoption  of  part  119 
and  related  amendments  to  part  121  (60 
FR  65832,  December  29,  1995), 
scheduled  operations  of  transport 
category  airplanes  with  ten  to  thirty 
passengers  seats  must  be  conducted 
under  the  provisions  of  part  121  rather 
than  part  135.  Nevertheless,  the 
proposed  changes  to  part  135  are 
needed  because  non-scheduled 
operations  of  transport  category 
airplanes  with  ten  to  thirty  passenger 
seats  may  still  be  conducted  under  part 
135.  Scheduled,  as  well  as  non- 
scheduled,  operations  of  transport 
category  airplanes  with  fewer  than  ten 
passenger  seats  may  also  remain  under 
part  135. 

The  comment  period  for  this  Notice 
ends  ninety  (90)  days  from  today's 
publication  in  the  Federal  Register.  The 
FAA  has  determined  that  all  of  the 
affected  Class  D  compartments  could  be 
retrofitted  to  meet  the  detection  and 
suppression  requirements  for  Class  C  or 
Class  E  compartments  using  existing 
technology;  therefore,  the  FAA 
anticipates  that  the  proposal  to  require 
Class  D  compartments  to  meet  these 
requirements  will  not  change 
significantly,  if  at  all,  if  a  final  rule  is 
adopted  from  this  proposal. 

Furthermore,  the  FAA  anticipates 
that,  if  a  final  rule  is  adopted  from  this 
proposal,  it  will  be  published  no  later 
than  December  of  1997,  with  an 
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effective  date  in  January  of  1998. 
Assuming,  also,  that  the  tinai  rule  is 
adopted  with  the  proposed  three-year 
compliance  period,  all  affected 
airplanes  will  be  in  compliance  no  later 
than  January  of  2001. 

Halon  Considerations 

As  proposed  in  this  notice,  most  Class 
D  compartments  would,  in  essence, 
become  Class  C  compartments. 
Operators  of  all-cargo  airplanes  would 
have  the  option  of  converting  their  Class 
D  compartments  to  Class  E 
compartments;  however,  operators  of 
passenger  airplanes  would  have  to 
convert  their  Class  D  compartments  to 
meet  the  requirements  of  Class  C. 
Although  they  were  not  previously 
required  to  have  any  means  of  fire 
extinguishment,  the  Class  D 
compartments  in  passenger  airplanes 
would  have  to  have  approved  built-in 
fire  extinguishing  systems  installed  as 
required  by  §  25.857(c)(2).  Currently  the 
most  effective  and  most  conmiotLly  used 
extinguishing  agent  is  a  halogenated 
hydrocarbon  known  as  halon. 

Although  reserve  supplies  of  halon 
are  currently  available,  the  manufacttire 
of  additional  halon  is  restricted  under 
the  Montreal  Protocol,  an  international 
agreement  to  phase  out  production  of 
ozone-depleting  substances,  including 
halon.  The  Montreal  Protocol,  in 
existence  since  1987,  prohibits  the 
manufacture  or  import  of  new  halon  in 
all  developed  countries  (including  the 
United  States)  as  of  January  1, 1994,  and 
will  extend  this  prohibition  to 
developing  countries  in  the  future.  At 
this  time,  there  is  no  restriction  on  the 
use  of  existing  supplies  of  halon 
manufactured  prior  to  1994. 

Some  operators  have  expressed 
concern  that  they  would  be  required  to 
install  suppression  systems  which 
would,  as  a  matter  of  practicality,  utilize 
halon,  then  be  required  by  the  FAA  or 
another  government  agency  to  replace 
those  suppression  systems  with  systems 
that  do  not  utilize  halon.  The  FAA 
would  not  do  so  for  two  reasons.  First, 
halon  has  been  shown  to  be  an  effective 
suppression  agent.  The  FAA  would, 
therefore,  not  require  its  replacement 
due  to  safety  considerations.  Second, 
the  FAA  would  not  require  its 
replacement  due  to  environmental 
considerations  because  the  FAA  lacks 
the  statutory  authority  to  do  so  in  any 
event.  The  federal  agency  that  would 
have  that  authority  is  the  Environmental 
Protection  Agency  (EPA). 

The  EPA  is  responsible  for  the 
regulation  of  halons  in  accordance  with 
the  Montreal  Protocol  and  the 
requirements  and  authority  of  Sections 
602  and  604  of  Title  VI  of  the  Clean  Air 


ACL  i  ne  cj^Ti.  nas  aavisea  in  iis  leuer  of 
May  8, 1997,  that  it  does  not  intend  to 
ban  the  use  of  halon  in  installed  fire 
suppression  systems  for  the  life  of  the 
airplanes,  that  it  can  support  the  use  of 
stockpiled  halons  to  retrofit  aircraft 
holds,  and  that  it  can  support  these 
policies  in  international  negotiations 
related  to  aircraft  or  environmental 
matters.  A  copy  of  this  letter  has  been 
placed  in  the  docket  for  examination  by 
interested  persons.  Nevertheless,  the 
EPA  support  for  this  proposed 
rulemaking  is  conditional  on  airline  and 
aircraft  industry  support  of  on-going 
efforts  to  develop  suitable  alternatives 
for  use  in  future  aircraft,  and  on  FAA's 
accelerated  efforts  to  develop  criteria  for 
certification  of  alternatives,  as  described 
more  fully  below. 

In  this  regard,  the  FAA  has 
participated  in  an  extensive  program  to 
develop  criteria  on  which  to  evaluate 
possible  alternatives.  Although  initially 
proposed  by  the  FAA,  this  is  an 
international  program  with  active 
participation  by  the  aviation  industry 
and  the  regulatory  authorities  in  Europe 
and  Canada.  It  must  be  emphasized  that 
the  work  of  this  group,  which  is  known 
as  the  International  Halon  Replacement 
Working  Group,  is  to  participate  in  the 
research  and  development  of  alternative 
agents  and  systems — not  to  select 
specific  agents  to  replace  halons.  The 
FAA  has  accelerated  development  of 
criteria  for  certification  of  alternatives 
and  is  committed  to  expeditious  review 
and  certification  of  alternatives  as  they 
are  developed. 

The  objective  of  this  program  is  to 
develop  certification  criteria  for 
approval  of  alternative  agents  and 
systems.  Such  alternatives  must,  of 
course,  have  satisfactory  environmental 
characteristics,  such  as  reduced  cJzone 
depletion  potential,  global  warming 
potential  and  atmospheric  lifetime.  In 
order  to  maintain  the  excellent  record  of 
in-flight  fire  safety  that  exists  today, 
new  agents  and  systems  must  provide 
extingmshing  and  suppression 
performance  equal  to  or  better  than  the 
halons.  In  this  regard,  the  development 
of  minimum  performance  standards  for 
alternative  agents  and  systems  in  cargo 
or  baggage  compartments  has  focused 
on  four  critical  threats — cargo  container 
fires,  bulk-loaded  luggage  fires,  surface- 
burning  fires  and  fires  in  luggage 
containing  aerosol  cans. 

In  addition  to  performing  their 
intended  function  of  suppressing  or 
extinguishing  fires  and  having 
satis&ctory  environmental 
characteristics,  alternative  agents  and 
systems  used  in  airplanes  must  have 
certain  other  characteristics  that  may 
not  be  significant  for  non-aircraft  usage. 


They,  of  course,  must  not  present  a 
health  hazard  during  normal  operations 
to  persons  working  within  the 
compartments  or  animals  being  shipped 
in  the  compartments.  Due  to  the 
proximity  of  the  occupants  of  airplanes 
to  the  cargo  or  baggage  compartments, 
the  cxunulative  toxicology  effect  of  the 
agents,  their  pyrolytic  breakdown 
products  and  the  by-products  of 
combustion  must  not  pose  an 
imacceptable  health  hazard  when  a  fire 
does  occur.  They  must  be  non-corrosive 
and  otherwise  compatible  with  aircraft 
materials.  Discharge  of  the  agent  must 
leave  a  minimum  of  residue  that  can  be 
safely  cleaned  up.  Finally,  such 
alternative  agents  and  systems  must  be 
relatively  low  in  weight  for  economical 
use  in  airplanes. 

One  very  promising  alternative  is  the 
use  of  a  waterspray  system.  The  FAA 
has  conducted  a  very  comprehensive 
program  to  develop  cabin  waterspray 
systems  as  a  means  of  affording 
occupants  more  time  to  escape  a  post- 
crash  cabin  fire.  Although  the  cost  of  a 
waterspray  system  serving  only  the 
cabin  presently  outweighs  the  likely 
benefits,  it  appears  that  benefits  of  a 
waterspray  system  that  could  serve  as 
the  extinguishing  agent  in  either  a  cargo 
or  baggage  compartment  fire,  or  in  a 
cabin  fire,  would  outwei^  the  costs  of 
the  system. 

Since  the  future  availability  of  halon 
is  uncertain,  the  FAA  specifically 
invites  comments  concerning  the 
following: 

1.  The  cost,  feasibility  and  availability 
of  halon  for  use  as  the  extinguishing 
agent  in  former  Class  D  compartments 
that  would  be  reconfigured  to  meet  the 
requirements  of  Class  C  as  a  result  of 
this  proposed  rulemaking; 

2.  The  cost,  feasibility  and  availability 
of  waterspray  systems  that  could 
provide  protection  from  fires  occurring 
in  cargo  or  baggage  compartments  as 
well  as  in  the  cabin;  and 

3.  The  cost,  feasibility  and  availability 
of  other  possible  alternative  agents. 

Regulatory  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
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trade.  In  conducting  these  analyses,  the 
FA  A  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  a  "significant  regulatory 
action"  as  defined  by  Executive  Order 
12866;  and  (2)  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities;  and  (3)  would  not  constitute  a 
barrier  to  international  trade.  The  FAA 
has  also  determined  that  this  rule  is 
"significant"  according  to  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034;  February  26, 1979)  because 
there  has  been  considerable  public 
interest  in  this  subject.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Regulatory  Evaluation  Summary 

This  analysis  separately  considers 
newly-manufactured  airplanes  and  in- 
service  airplanes.  There  are  20 
transport-category  airplane  models 
operating  under  14  CFR  parts  121  or  135 
that  have  Class  D  compartments.  It  is 
assumed  that  a  requirement  to 
retroactively  install  detection  and 
suppression  systems  in  Class  D 
compartments  would  become  effective 
on  January  1,  1998.  The  rule  would 
allow  three  years  for  compliance; 
therefore,  airplanes  that  are  expected  to 
be  permanently  retired  from  service  on 
or  before  December  31,  2001,  are 
omitted  from  the  analysis.  FAA 
estimates  that  2,994  passenger  airplanes 
and  321  all-cargo  airplanes  would  be 
affected  by  the  proposed  rule.  These 
estimates  are  based  on  an  inventory 
compiled  by  the  FAA's  National 
Aviation  Safety  Data  Analysis  Center 
(NASDAC)  from  airplane-specific 
registry  and  insurance  records. 

On  December  12,  1996.  the  Air 
Transport  Association  (ATA),  joined  by 
Vice  President  Gore,  formally 
announced  that  its  membership  would 
voluntarily  install  fire  detection  systems 
in  Class  D  cargo  or  baggage 
compartments.  (The  ATA  is  a  trade 
organization  representing  the  major 
airlines  in  the  U.S.)  ATA's 
announcement  raised  an  important 
question — would  this  voluntary  action 
render  part  of  the  proposed  rule  moot? 
That  is,  are  the  incremental  benefits  of 
installing  fire-suppression  systems  in 
airplanes  in  which  detection  systems 
have  already  been  installed  on  a 
voluntary  basis  sufficient  to  justify  the 
additional  cost  of  such  suppression 
systems?  The  FAA  finds  that,  in  fact,  the 
benefits  of  the  rule  exceed  its  costs  even 
after  taking  into  account  the  effects  of 
ATA 's  initiative.  Some  or  all  of  the 
important  public  interests  underpinning 
the  FAA's  proposal  may  have  motivated 
the  ATA  to  announce  on  May  14,  1997. 
the  commitment  of  its  membership  to 


install  both  detection  and  suppression 
systems  in  passenger-carrying  airplanes. 

Cost  Estimates 

Cost  estimates  consider:  (1)  the  costs 
associated  with  submitting  compliance 
reports,  (2)  certification  expenses 
including  one-time  equipment  and 
tooling  costs,  (3)  fire  detection  euid 
suppression  equipment  and  installation 
costs,  and  (4)  variable  operating  costs 
(fuel  costs,  maintenance  and  inspection 
costs,  weight  off-load  costs,  and  the 
costs  associated  with  unnecessary 
diversions  initiated  because  of  false 
alarms).  In  addition,  it  is  assumed  that 
Class  D  compartments  in  all-cargo 
airplanes  would  be  converted  to  E 
compartments  which  do  not  require  the 
installation  of  active  suppression 
systems. 

The  proposal  would  require  each 
affected  operator  to  submit  a  quarterly 
report  listing  the  serial  numbers  of  those 
airplanes  in  its  fleet  that  are  in 
compliance  with  the  provisions  of  the 
rule  and  those  that  are  not  in 
compliance.  One  major  carrier  stated 
that,  since  records  of  modifications  of 
this  scale  are  computerized,  the 
reporting  requirement  would  involve 
less  than  one-half  of  one  work  hour. 
Initially,  however,  reports  may  take 
additional  time  to  generate  as  carriers 
establish  procedures,  forms,  etc.  Also, 
records  may  not  be  computerized  for 
smaller  carriers.  Thus,  FAA 
conservatively  estimates  that,  on 
average,  the  rule  would  require  two 
additional  work  hours  per  quarter  for 
each  of  the  approximately  130  affected 
carriers.  Assuming  that  each  carrier  will 
file  11  reports  during  the  three  year 
compliance  period  and  that  the  fully 
burdened  hourly  compensation  rate  is 
$65,  the  estimated  nominal  cost  of  this 
provision  to  the  entire  industry  is 
approximately  $186,000  or  $151,000  at 
present  value  (printing,  postage,  and 
other  miscellaneous  costs  are  assumed 
negligible). 

The  FAA  would  also  incur  additional 
costs  as  a  result  of  this  reporting 
requirement.  This  analysis 
conservatively  assumes  that  each  of 
approximately  90  Flight  Standards 
District  Offices  (FSDO)  would,  on 
average,  spend  approximately  one-half 
of  one  work  hour  per  quarter  processing 
air  carrier  reports  (some  would  spend 
no  time,  some  considerably  more  than 
one-half  hour).  Also,  approximately  20 
hours  per  quarter  would  be  required  at 
FAA  headquarters  to  tabulate  these 
reports.  Assuming  the  fully  burdened 
hourly  compensation  rate  is  $38,  the 
estimated  nominal  cost  of  this  provision 
to  FAA  is  approximately  $27,000  or 
$22,000  at  present  value  (data 


transmission  costs  between  FAA 
headquarters  and  each  of  the  FSDO's  is 
assumed  negligible). 

Type  design  approval  of  the  detection 
and  suppression  systems  would  be 
required  for  all  airplane  models  affected 
by  the  proposal.  Type  design  approval 
would  be  in  the  form  of  a  supplemental 
type  certificate  (STC)  issued  to  an 
applicant  other  than  the  manufacturer; 
or,  in  the  case  of  the  manufacturer, 
either  an  STC  or  an  FAA-approved  type- 
design  change.  (The  requirements  for 
obtaining  FAA  approval  are  the  same  in 
either  case.)  The  FAA  assumes  that 
type-design  approval  would  be  required 
for  all  airplane  models  affected  by  the 
proposed  rule.  Certain  models  would 
require  a  separate  type-certification 
program  for  each  different  variant,  while 
in  oth^r  cases,  all  variants  would  be 
sufficiently  similar  that  type-design 
approval  could  be  granted  for  all 
variants  following  only  one  type- 
certification  program.  In  some  instances, 
an  alternate  Class  C  compartment 
configuration  has  already  been  FAA- 
approved.  For  those  models  or  variants, 
no  further  type-certification  effort 
would  be  reouired. 

The  cost  of  a  type-certification 
program  of  this  natiue  costs  ranges  bom 
$315,000  to  $1.8  million  depending  on 
the  airplane  model.  In  principle,  no 
more  than  one  type-certification 
program  would  be  needed  per  model  or 
variant;  since  operators  could  elect  to 
utilize  the  same  detection  and 
suppression  system  installations  on  all 
affected  airplanes  of  that  particular  type. 
If  additional  entities  obtain  separate 
type-design  approval  for  a  given  model 
or  variant,  they  would  do  so  for 
economic  gain,  not  as  a  result  of  an  FAA 
requirement  to  do  so.  Therefore,  the 
analysis  assumes  the  minimiun  number 
of  type-certification  programs 
theoretically  necessary  to  accomplish 
the  conversions. 

Detection-suppression  system  and 
installation  cost  estimates  postulate  that 
compartments  would  be  fitted  with  a 
system  of  optical  smoke  detectors 
(configured  to  give  indication  of  a  fire 
within  one  minute)  and  a  halon 
suppression  system.  The  analysis 
further  assumes  a  quantity  of  halon  that 
would  provide:  (1)  an  initial 
"knockdown"  discharge,  and  (2)  the 
capability  subsequently  to  maintain  a  3 
percent  halon  concentration  for  one 
hour.  This  is  consistent  with  the 
standards  currently  in  effect  for  Class  C 
compartments. 

Although  the  U.S.  bans  the  import  of 
newly-produced  halon,  sufficient 
quantities  of  recycled  halon  are 
assumed  to  be  available  to  meet  an 
Liitial  demand  to  retrofit  the  affected 
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fleet.  The  cosi  oi  halon  has  risen  from 
approximately  $2  per  pound  before 
production  was  banned  to  $20  per 
pound  ciurently.  This  analysis  assumes 
that  halon  used  in  a  retrofit  would  be 
available  at  $20  per  pound.  Nominal 
equipment  and  installation  unit  (i.e. 
each  airplane)  costs  range  from  $13,060 
to  $101,000  depending  on  the  airplane 
model. 

Although  the  time  to  retrofit  could  be 
substantial,  especially  for  airplanes  with 
three  Class  D  compartments,  industry 
representatives  state  that  conversions 
could  be  accomplished  during  a  C- 
check,  a  scheduled  maintenance  check 
that  occurs  about  once  a  year.  C-checks 
are  typically  accomplished  over  a  four- 
to  five-day  period.  Conversions 
conducted  concurrent  with  a  C-check 
could  reduce  labor  hours  by  as  much  as 
30  percent,  because  mamy  areas  of  the 
airplane  are  easily  accessible.  Because 
most  operators  would  likely  perform 
retrofits  during  C-checks,  this  analysis 
attributes  no  foregone  revenues  due  to 
downtime  (i.e.,  time  out-of-service) 
associated  with  these  conversions. 
Nevertheless,  the  FAA  seeks  comments 
as  to  whether  there  are  circiunstances 
under  which  the  necessary  retrofits 
could  not,  or  would  not,  be  performed 
concurrently  with  a  C-check.  If  so,  how 
long  would  the  airplane  in  question 
need  to  be  out  of  service?  Are  there 
circiunstances  under  which  these 
installations  Would  necessitate 
extending  the  normal  duration  of  a  C- 
check?  If  so.  how  many  additional  hours 
or  days  would  this  take? 

Depending  on  the  airplane  model  and 
its  configuration,  installing  fire 
suppression  and  detection  systems 
would  add  between  7  and  300  pounds 
to  the  empty  weight  of  an  airplane.  This 
weight,  in  turn,  would  affect  fuel 
consumption.  Incremental  fuel 
consumption  costs  were  estimated  for 
each  airplane  model  based  on  the 
weight  of  additional  equipment  and 
suppression  agent  required,  statistical 
estimates  of  the  change  in  fuel 
consumption  as  a  function  of 
incremental  weight  by  airplane  type, 
and  estimates  of  annual  flight  hours  by 
airplane  model.Annual  per-airplane 
incremental  fuel  consumption  estimates 
range  from  $50  to  $4,900  depending  on 
the  airplane  model. 

Inspection  and  maintenance  of  fire 
detection  and  suppression  systems 
would  include:  (1)  a  leak  check;  (2)  a 
visual  inspection  of  the  system;  (3)  a 
sensor  test;  and  (4)  a  hydrostatic  check 
of  the  fire  bottles.  The  first  three  checks 
could  be  accomplished  at  each  C-check, 
i.e..  about  once  per  year.  A  hydrostatic 
check  would  involve  removing  and 
replacing  the  fire  bottle  and  would 


occur  once  ever)'  uve  years.  in.e  Doiiie 
would  be  returned  to  the  halon  provider 
where  it  would  be  recharged  and 
checked  for  leaks. 

Six  work-hours  at  a  biudened  hourly 
rate  of  $60  would  be  required  to 
conduct  a  leak  check  of  the  system  of 
each  compartment.  A  visual  inspection 
of  the  system  would  re;quire  1.5  hours 
per  compartment  at  $60  per  hour. 
Checking  the  sensors  would  require 
about  one  hour  per  compartment.  It 
would  take  two  mechanics  one  hour  at 
a  burdened  hoiu°ly  rate  of  $60  to  remove 
and  replace  a  fire  bottle.  Fire-bottle 
vendors  typically  charge  between  $600 
and  $1,000,  including  shipping,  to 
perform  a  hydrostatic  test  and  recharge 
the  bottles,  irrespective  of  the  size  of  the 
bottle.  Annual  unit  maintenance  and 
inspection  costs,  therefore,  range  from 
$700  to  $2,100  depending  on  the 
airplane  model. 

Under  certain  combinations  of 
conditions,  some  departures  might  be 
weight-constrained.  In  those  cases,  the 
additional  weight  of  the  fire  detection 
and  suppression  systems  would  require 
an  operator  to  off-load  passengers  or 
cargo.  The  cost  of  this  off-load  penalty 
is  measiued  by  estimating  the  niunber  of 
displaced  passengers  or  the  amount  of 
displaced  cargo  that  could  not  be 
accommodated  on  another  flight  by  the 
same  or  competing  airline.  (On  the  basis 
of  a  statistical  analysis  of  load  factors 
and  unaccommodated  demand,  the  FAA 
estimates  that  5  percent  of  the 
departures  would  be  fully  booked. 
Generally,  most  of  these  flights  would 
not  be  weight  constrained,  but  this 
figiu«  is  a  conservative  assumption.) 
Specifically,  this  analysis  assumes  that: 

(1)  On  average,  approximately  5  percent 
of  the  departures  would  be  affected;  and 

(2)  88%  of  the  displaced  load  would  be 
placed  on  another  flight  of  the  same 
carrier  or  on  a  competing  carrier.  The 
cost  of  unaccommodated  off-load — 
approximately  $0.30  per  pound — is  a 
weighted  average  of  passenger  and  cargo 
revenue  derived  from  revenue, 
enplanement,  and  freight  data  collected 
by  the  Department  of  Transportation's 
Office  of  Airline  Statistics.  Annual  unit 
off-load  penalties  range  from  $30  to 
$800  depending  on  the  airplane  model. 

Operators  would  also  incur  costs 
associated  with  flight  diversions  caused 
by  false  fire  warnings.  Since  the 
probability  of  a  fire  is  smaller  than  the 
reliability  level  of  fire  or  smoke 
detectors,  most  alarms  will  be  false. 
Costs  include  incremental  airplane 
operating  costs  incurred  during  the 
diversion  and  passenger  costs.  Based  on 
a  recent  FAA  study  of  Service  Difficulty 
Reports  (SDR),  proprietary  aircraft 
operating  data,  and  information  from 


airoorne  fire  detection  equipment 
manufactures,  the  FAA  estimates  that 
the  frequency  of  false  alarms  is 
approximately  44  per  million 
departiues.  In  the  absence  of  more 
detailed  information,  this  analysis 
makes  the  conservative  assumption  that 
all  false  alarms  result  in  a  diversion. 
Aruiual  diversion  costs  per  airplane 
range  bom  $60  to  $2,800  depending  on 
airplane  type. 

Based  on  the  above,  the  FAA 
estimates  total  life<;ycle  costs  for  the 
retrofitted  fieet  in  nominal  terms  are 
approximately  $296  million,  or  $194 
million  at  present  value.  For  a  newly- 
maiuifactiued  airplane  delivered  to  an 
ATA  carrier,  the  rule  would  increase 
life-cycle  costs  for  an  average  affected 
airplane  by  approximately  $110,000  in 
nominal  terms,  or  $60,000  at  present 
value.  Unit  lifecycle  costs  for  a  newly- 
manufactured  airplane  delivered  to  a 
non-ATA  carrier  would  increase  by 
approximately  $179,000,  or  $100,000  at 
present  value. 

Based  on  these  estimates,  the  FAA 
does  not  consider  the  effects  of  this  rule 
sufficient  to  trigger  the  requirements  of 
the  Unfunded  Mandates  Reform  Act  or 
to  be  a  "major"  rulemaking  for  the 
purposes  of  the  Congressional  review 
requirements  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  FAA  requests  comments  on  its  cost 
estimates  with  respect  to  those  statutes. 

Benefits  Estimates 

The  benefits  of  detection  and 
suppression  systems  depend  on  the 
degree  to  which  the  systems  enable  an 
airplane  to  avert  a  catastrophic  accident 
in  the  event  a  fire  occurs  in  a  cargo  or 
baggage  compartment.  Measuring  this 
benefit,  however,  is  problematic  since  it 
is  determined  not  oaly  by  the  relative 
fire-protection  capabilities  of  Class  C 
and  Class  D  compartments,  but  on  the 
probability  that  a  fire  will  occiu. 
Amendments  to  regulations— e.g. 
restrictions  on  the  transportation  of 
hazardous  materials  and  more  stringent 
bum-through  requirements  for 
.  compartment  liners — would  also 
impinge  on  this  analysis.  (It  should  be 
noted,  however,  that  the  improved 
standards  for  liners  apply  equally  to 
both  Class  C  and  Class  D 
compartments.) 

The  expected  (future)  rate  of  fires  • 
occurring  in  cargo  or  baggage 
compartments  is  estimated  using 
historical  accident  and  incident  data 
frrjm  the  National  Transportation  Safety 
Board  (NTSB),  FAA,  insurance 
underwriters,  and  foreign  aviation 
authorities.  These  records  show  that 
during  the  20-year  period  between  1977 
and  1996,  there  were  19  fires  reported 
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as  having  occurred  worldwide  in  Class 
D  and  Class  C  compartments  involving 
transport  category  airplanes  while  used 
in  commercial  service.  During  this 
period,  air-carriers  worldwide 
(excluding  domestic  operations  within 
the  former  Soviet  Union,  the  Russian 
Federation,  and  the  Conunonwealth  of 
Independent  States)  accumulated 
approximately  224.5  million  departures 
in  transport  category  airplanes  having 
Class  C  or  Class  D  compartments.  The 
event  rate  for  fires  occurring  in  Class  D 
and  Class  C  compartments  is,  therefore, 
approximately  0.085  per  million 
departiues. 

It  must  be  noted  that  the  event  rate  of 
0.085  per  million  departures  is  based, 
for  the  most  part,  on  service  experience 
that  occurred  when  consumer  aerosol 
cans  contained  inert  propellants.  As 
described  above  under  Background,  the 
current  use  of  highly-flammable 
propellants  in  consumer  aerosol  cans 
presents  an  additional  hazard. 

The  available  evidence  shows  that  in 
the  majority  of  incidents.  Class  D 
compartments  successfully  contain 
fires.  Of  the  inflight  fires  occurring  in 
Class  D  compartments,  only  four  were 
reported  to  have  resulted  in  casualties 
or  substantial  damage  to  the  airplane.  A 
precise  estimate  of  the  likelihood  of 
injury  or  airplane  damage  in  the  event 
a  fire  occurs  in  a  Class  D  compartment 
is  difficult  to  compute,  however,  owing 
to  the  limitations  of  accident  and 
incident  information.  In  many  cases, 
necessary  details  had  to  be  estimated. 
Where  the  post-event  condition  of  the 
airplane  is  unknown,  it  is  assumed  that 
there  was  no  damage.  Where  fatalities 
and  injuries  are  unreported,  it  is 
assumed  that  there  were  no  casualties. 
Where  necessary,  the  number  of 
occupants  is  estimated  by  applying  the 
average  load  factor  for  that  year  by  the 
average  passenger  capacity  for  a  given 
airplaiie  model. 

The  expected  reduction  in  the 
proportion  of  occupants  fatally  injured 
in  an  accident  resulting  from  a  fire 
occxirring  in  a  Class  D  compartment  is 
estimated  as  the  ratio  of  fatalities  to  total 
occupants.  Of  the  1,411  individuals 
involved  in  the  accidents  cited  above, 
523  were  fatally  injured,  representing 
approximately  37%  of  occupants.  In  the 
case  of  all-cargo  airplanes,  the  expected 
life'saving  benefit  is  assumed  to  be  zero. 

Applying  the  risk  reduction  estimate 
above  to  airplane-specific  departure, 
capacity,  and  load  factor  information 
(and  using  the  Department  of 
Transportation's  official  value  of  a 
fatality  averted — $2.7  million),  FAA 
estimates  that-the  rule  would  yield 
benefits  of  approximately  $458  million 
over  the  life  of  the  affected  in-service 


fleet  (or  approximately  $228  million  at 
present  value). 

For  a  representative  newly- 
manufactured  airplane  delivered  to  an 
ATA  carrier,  the  FAA  estimates  that  the 
rule  would  yield  a  life-cycle  benefit  of 
$280,000  (or  $94,000  at  present  value). 
For  a  newly-manufactured  airplane 
delivered  to  a  non-ATA  carrier,  FAA 
estimates  that  the  rule  would  yield  a 
life-cycle  benefit  of  $340,000  (or 
$115,000  at  present  value). 

In  view  of^the  above,  the  FAA  finds 
that  the  benefits  of  the  rule  would 
outweigh  its  costs.  Specifically,  for  the 
affected  in-service  fleet,  discounted 
benefits  would  exceed  costs  by  a  factor 
of  approximately  1.18.  For  affected 
newly-manufactured  airplanes  delivered 
to  ATA  carriers,  discounted  benefits 
would  exceed  costs  by  a  factor  of  1.57. 
For  newly-manufactured  airplanes 
delivered  to  non-ATA  carriers, 
discounted  benefits  would  exceed  costs 
by  a  factor  of  1.15. 

This  regulatory  evaluation  is  based  on 
a  number  of  assumptions  involving  past 
operational  experience.  The  public  is, 
therefore,  specifically  invited  to 
comment  on  the  validity  of  those 
assumptions.  In  particular,  the  benefits 
are  estimated  using  a  worldwide 
accident  rate  including  the  Saudi 
Arabian  Lockheed  L-1011  and  Gulf  Air 
Boeing  737  accidents  noted  above.  Do 
those  accidents  involve  any  factors  not 
considered  by  the  FAA  that  would 
warremt  an  alternative  analysis  based 
only  on  operational  experience 
involving  U.S.  air  carriers? 

Apart  from  past  occurrences  and  the 
likelihood  of  their  recurrence,  the  FAA 
believes  that  changing  circumstances 
may  introduce  new  hazards  that  would 
not  be  predicted  by  previous  service 
experience.  For  example,  as  discussed 
above,  there  is  now  a  high  percentage  of 
checked  luggage  containing  aerosol  cans 
with  flammable  propellants.  Although 
no  fatalities  are  known  to  have  occurred 
as  a  result  of  an  aerosol  can  exploding 
in  a  Class  D  compartment,  it  is  apparent 
from  tests  that  such  items  do  pose  risks 
that  did  not  exist  when  aerosol  cans 
contained  only  nonflammable 
propellants.  Are  there  alternative 
approaches  the  FAA  should  consider  in 
risk  assessment  for  this  and  future 
rulemaking? 

The  Department  of  Transportation  is 
also  preparing  rulemaking  that  would 
place  additional  restrictions  on  the 
transport  of  hazardous  materials 
(oxygen  generators  including  empty 
canisters  and  oxidizers)  by  air  carriers 
(61  FR  68955,  December  30,  1996).  The 
benefits  of  these  restrictions  would 
overlap  part  of  the  benefits  associated 
with  this  rulemaking,  i.e.  the 


elimination  of  Class  D  cargo 
compartments  and  their  conversion  to 
the  equivalent  of  Class  C  or  Class  E 
compartments.  As  a  result  of  a 
comprehensive  review  of  cargo  fire 
safety  options,  however,  the  FAA 
determines  that  both  initiatives  would 
yield  benefits  that  justify  their  costs. 
Considering  both  initiatives  together, 
total  combined  discounted  costs  are 
approximately  equal  to  the  combined 
benefits  for  airplanes  in  service 
(assuming  conservatively  that  benefits 
are  only  associated  with  prevented 
inflight  fires). 

The  FAA  believes  there  are  also  non- 
quantifiable  benefits  contained  in  this 
proposal,  including  increased  consumer 
confidence  in  the  aviation  industry  due 
to  the  installation  of  detection  and 
suppression  systems.  The  White  House 
Commission  on  Aviation  Safety  and 
Security  recommended  that  the  FAA 
include  these  non-quantifiable  benefits 
in  evaluating  safety  proposals.  The  FAA 
took  these  non-quantifiable  benefits  into 
consideration  while  formulating  the 
proposal. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  FAA  Order 
2 1 00 . 1 4  A ,  Regula  tory  Flexibility  Criteria 
and  Guidance,  specifies  small  entity 
size  and  cost  thresholds  by  Standard 
Industrial  Classification  (SIC).  Entities 
potentially  affected  by  the  rule  include 
manufacturers  of  transport  category 
airplanes  (SIC  3721),  and  operators  of 
airplanes  for  hire  (SIC  4511). 

There  are  no  manufacturers  of 
transport  category  airplanes  that  meet 
the  SIC  3721  size  threshold  for  small 
entities.  On  the  basis  of  Aircraft  Registry 
data,  however,  FAA  estimates  that  49  air 
carriers  meet  the  size  criterion  for  SIC 
4511. 

The  definition  of  "significant 
economic  impact"  varies  by  operator 
type.  For  "type  1"  scheduled  carriers, 
whose  fleets  consist  of  airplanes  having 
a  seating  capacity  of  more  than  60 
passengers,  the  threshold  is  $123,000. 
For  "type  2"  carriers — which  include 
scheduled  carriers  operating  airplanes 
seating  60  or  fewer  passengers  (e.g. , 
commuter  airlines) — the  threshold  is 
$69,000.  For  "type  3"  carriers 
— including  charter  airlines  and  other 
passenger  and  cargo  carriers  providing 
unscheduled  service — the  threshold  is 
$5,000.  Annualized  costs  per  airplane 
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(in  lyyo  Qoiiarsj  are  computed  by 
amortizing  the  total  discoimted  costs  for 
each  aiiplane  over  its  expected 
remaining  service  life.  Annualized  costs 
per  air  carrier — obtained  by  summing 
the  per  airplane  annualized  estimates — 
are  then  compared  to  the  thresholds 
above. 

FAA  Order  2100.14A  defines  a 
"substantial  number  of  small  entities" 
as  "a  number  which  is  not  less  than 
eleven  and  which  is  more  than  one- 
third  of  the  small  entities  subject  to  a 
proposed  or  existing  rule  *   *   *."  This 
analysis  finds  that  the  proposed 
rulemaking  would  significantly  affect  31 
of  the  49  small  entities  identified 
above — cleariy,  31  is  both  greater  than 
11  and  greater  than  one-third  of  the 
affected  small  entities.  The  FAA, 
therefore,  determines  that  the  proposed 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  light  of  the  economic  impact  of  the 
proposal,  FAA  convened  a  panel  of 
experts — including  representatives  from 
FAA  and  the  Department  of 
Transportation's  Research  and  Special 
Programs  Administration  (RSPA) — to 
evaluate  the  relative  advantages  and 
disadvantages  of  various  fire  prevention 
and  protection  options.  These  options 
ranged  from  relatively  low-cost,  purely 
preventative  approaches  (e.g.  banning 
certain  types  of  material  bom  air 
transport)  to  mitigative  approaches  (e.g. 
fire  detection  and  suppression  systems). 
Panel  participants  specifically 
considered  the  degree  to  which  one 
approach  would  dilute  the  benefits  of 
other  approaches. 

At  the  request  of  the  FAA 
Administrator,  consideration  was  also 
given  to  alternative  fire  detection  and 
suppression  system  installation  options 
(and  various  logical  permutations  of 
these  options)  including:  (1)  retrofit  of 
detection  systems  only,  (2)  a 
requirement  for  detection  systems  on 
newly  manufactured  airplanes  only,  (3) 
a  requirement  for  detection  and 
suppression  systems  for  extended 
overwater  operations  only,  (4)  retrofit  of 
detection  and  suppression  systems,  (5)  a 
requirement  for  detection  and 
suppression  systems  on  newly 
manufactured  airplanes  only. 

On  the  basis  of  this  comprehensive 
analysis  of  policy  options,  the  FAA 
concludes  that  no  alternative  to  full 
detection  and,  for  passenger-carrying 
airplanes,  suppression  system  would 
achieve  equivalent  safety  benefits  while 
at  the  same  time  reducing  the  cost 
impact  on  small  entities. 

It  is  possible,  however,  that  extending 
the  deadline  by  which  small  entities 
must  complete  these  retrofits  could 


pruvide  some  cost  relief  The  FAA's 
preliminary  analysis  suggests  that 
extending  the  compliance  period  is  not 
justified  for  several  reasons.  First,  the 
requirement  as  proposed  is  modest.  A 
small  operator  would  be  required  to 
convert  up  to  nine  airplanes  (the  small- 
entity  threshold)  within  three  years. 
Second,  the  FAA  expects  that  the 
potential  costs  reduction  would  be  very 
small.  It  is  true  that  extending  the 
deadline  could  permit  a  small  operator 
to  retire  some  airplanes  without 
conversion;  however,  assuming  the 
operator  maintains  the  same  capacity, 
the  retired  airplanes  would  have  to  be 
replaced  either  through  purchase  or 
lease.  The  replacement  airplanes  would 
have  to  incorporate  detection  and,  in  the 
case  of  passenger-carrying  airplanes, 
suppression.  Theoretically,  then,  the 
cost  savings  would  equal  the  ret\im  on 
capital  (required  to  finance  the  retrofits) 
that  would  accrue  during  the  short  time 
that  operators  could  delay  conversions. 
Finally,  this  small  savings  must  be 
weighed  against  the  increased  length  of 
time  that  airplane  occupants  would  be 
exposed  to  greater  fire  hazards.  For 
example,  when  a  fire  occurs  in  a  Class 
D  compartment,  it  is  irrelevant,  insofar 
as  the  potential  safety  hazards  are 
concerned,  whether  the  airplane  is 
operated  by  a  "small  entity"  or  any 
other  entity  that  is  not  "small." 
Nevertheless,  the  FAA  invites 
comments  on  the  impacts  of  cost  and 
benefits  associated  with  extending  the 
compliance  time  for  small  entities. 

International  Trade  Impact  Assessment 

Recognizing  the  regulations  that  are 
nominally  domestic  in  nature  often 
affect  international  trade,  the  Office  of 
Management  and  Budget  directs  Federal 
Agencies  to  assess  whether  or  not  a  rule 
or  regulation  would  affect  any  trade- 
sensitive  activity. 

The  proposed  rule  could  potentially 
affect  international  trade  by  burdening 
domestic  manufacturers  and  air  carriers 
with  requirements  that  are  not 
applicable  to  their  foreign  competitors, 
and  thereby  increase  the  relative  price 
of  domestically-produced  goods  and  air 
travel  provided  by  domestic  operators. 

The  FAA  holds,  however,  that  the 
proposed  rule  would  have  a  negligible 
impact  on  international  trade.  First,  the 
rule  would  not  establish  either  a 
competitive  advantage  or  disadvantage 
for  domestic  airframe  manufacturers — 
both  domestic  and  foreign  firms  would 
be  unable  to  sell  newly-manufactured 
transport  category  airplanes  with  Class 
D  cargo  or  baggage  compartments  in  the 
U.S.  since  they  would  be  ineligible  for 
air  carrier  service  in  this  country  after 
December  31,  2000.  Second,  as  noted 


above,  several  major  U.S.  air  carriers 
have  already  voluntarily  installed 
detection  or  detection-suppression 
systems  in  airplanes  for  which  there  is 
no  existing  requirements  to  do  so.  This 
is  also  true  for  at  least  one  major  foreign 
airline.  Third,  the  proposed  rule  would 
primarily  affect  sinaller  narrow-body 
airplanes  that  are  used  on  domestic 
routes.  Foreign  carriers,  of  course,  are 
not  permitted  to  compete  on  domestic 
routes.  Most  airplanes  used  in 
international  service  are  larger  models 
which  are  already  equipped  with  cargo 
or  baggage  compartment  fire-detection 
and  suppression  systems.  Finally, 
foreign  civil  aviation  authorities  have 
indicated  to  the  FAA  that  they  expect  to 
adopt  similar  fire-detection  and 
suppression  requirements. 

Federalism  Implicatioiu 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  or  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  significant 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

International  Compatibility 

The  FAA  has  reviewed  the 
corresponding  International  Civil 
Aviation  Organization  rggulations, 
where  they  exist,  and  has  identified  no 
differences  in  these  proposed 
amendments  and  the  foreign 
regulations.  The  FAA  has  also  reviewed 
the  Joint  Airworthiness  Authority 
Regulations  and  has  discussed 
similarities  and  differences  in  these 
proposed  amendments  and  the  foreign 
regulations. 

PaperwoHi  Reduction  Act 

This  Notice  proposes  reporting 
requirements,  which  are  subject  to  0MB 
approval,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  information 
collection  control  number  will  be 
assigned  for  them  if  and  when  0MB 
approval  is  given.  The  costs  and  benefits 
of  these  proposed  collection 
requirements  are  set  forth  in  the  section 
entitled  "Cost  Estimates,"  above. 

Regulations  Afiiecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
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extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
operation  of  most  transport-category 
airplanes  under  parts  121  and  135  of 
Title  14,  it  could,  if  adopted,  affect 
intrastate  aviation  in  Alaska.  The  FAA, 
therefore,  specifically  requests 
comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Conclusion 

Because  the  proposed  changes  to 
upgrade  the  fire  safety  standards  for 
cargo  or  baggage  compartments  are  not 
expected  to  result  in  a  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  legislation  would  not 
be  major  under  Executive  Order  12866. 
Because  this  is  an  issue  which  has 
prompted  a  great  deal  of  public  concern, 
the  FAA  has  determined  that  this  action 
is  significant  under  DOT  Regulatory 
Policies  amd  Procedures  (44  FR  11034; 
February  26,  1979).  A  copy  of  the 
regulatory  evaluation  prepared  for  this 
project  may  be  examined  in  the  Rules 
Docket  or  obtained  from  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects 

14CFRPart25 

Aircraft,  Aviation  safety. 

14  CFR  Part  121 

Aviation  safety.  Air  carriers.  Air 
transportation.  Aircraft,  Airplanes, 
Transportation. 

14  CFR  Part  135 

Aviation  safety.  Aircraft,  Airplanes. 

The  Proposed  Amendments 

Accordingly,  the  FAA  proposes  to 
amend  the  Federal  Aviation  Regulations 
(FAR)  14  CFR  parts  25,  121,  and  135  as 
follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  49  USC  106(g)  40113,  44701, 
44702  and  44704. 

2.  Section  25.855(c)  is  revised  to  read 
as  follows: 

S  2S.855    Cargo  or  baggage  compartments. 

•         •         *         *         • 

(c)  Ceiling  and  sidewall  liner  panels 
of  Class  C  compartments  must  meet  the 


test  requirements  of  part  III  or  appendix 
F  of  this  part  or  other  approved 
equivalent  methods. 


§25.857    [Amended] 

3.  Section  25.857  is  amended  by 
removing  and  reserving  paragraph  (d). 

4.  Section  25.858  is  amended  by 
revising  the  section  heading  and  the 
introductory  paragraph  to  read  as 
follows: 

§  25.858    Cargo  or  t)aggage  compartment 
smoke  or  fire  detection  systems. 

If  certification  with  cargo  or  baggage 
compartment  smoke  or  fire  detection 
provisions  is  requested,  the  following 
must  be  met  for  each  cargo  or  baggage 
compartment  with  those  provisions: 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG 
AND  SUPPLEMENTAL  OPERATIONS 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  40119, 
44101,  44701-44702,  44705,  44709-44711. 
44716-44717.  44722.  44901.  44903-44904. 
44912.  46105. 

6.  Section  121.314  is  revised  to  read 
as  follows: 

§121.314    Cargo  and  t>aggage 
compartments. 

For  each  transport  category  airplane 
type  certificated  after  January  1,  1958: 

(a)  Each  Class  C  or  Class  D 
compartment,  as  defined  in  §  25.857  of 
this  Chapter  in  effect  on  June  16,  1986 
(see  Appendix  L  to  this  part),  that  is 
greater  than  200  cubic  feet  in  volume 
must  have  ceiling  and  sidewall  liner 
panels  which  are  constructed  of: 

(1)  Glass  fiber  reinforced  resin; 

(2)  Materials  which  meet  the  test 
requirements  of  part  25,  appendix  F  part 
III  of  this  chapter;  or 

(3)  In  the  case  of  liner  installations 
approved  prior  to  March  20,  1989, 
aluminum. 

(b)  For  compliance  with  paragraph  (a) 
of  this  section,  the  term  "liner"  includes 
any  design  feature,  such  as  a  joint  or 
fastener,  which  would  affect  the 
capability  of  the  liner  to  safely  contain 

a  fire. 

(c)  After  [insert  date  three  years  after 
the  effective  date  of  the  final  rule],  each 
Class  D  compartment,  regardless  of 
volume,  must  meet  the  standards  of 

§§  25.857(c)  and  25.858  of  this  Chapter 
for  a  Class  C  compartment  unless  the 
operation  is  an  all-cargo  operation  in 
which  case  each  Class  D  compartment 
may  meet  the  standards  in  §  25.857(e) 
for  a  Class  E  compartment. 


(d)  Reports  of  compliance  with 
paragraph  (c)  of  this  section.  Each 
certificate  holder  must  submit  written 
reports  to  the  FAA  that  contain 
information  about  the  airplanes  being 
operated  by  that  certificate  holder  and 
the  holder's  compliance  with  paragraph 
(c)  of  this  section.  A  written  report  must 
be  submitted  to  the  Certificate-holding 
District  Office  by  July  1,  1998,  and  at 
each  three-mondi  interval  thereafter, 
that  contains: 

(1)  The  serial  niunber  of  each  airplane 
in  which  all  Class  D  compartments  have 
been  retrofitted  to  meet  the  fire 
detection  and  suppression  requirements 
for  Class  C  or  the  fire  detection 
requirements  for  Class  E;  and 

(2)  The  serial  number  of  each  airplane 
that  has  at  least  one  Class  D 
compartment  that  has  not  been 
retrofitted. 

7.  Appendix  L  to  part  121  is  amended 
by  adding  to  the  table  an  entry  for 
§  121.314(a)  to  read  as  follows: 

Appendix  L  to  Part  121— Type 
Certification  Regulations  Made 
Previously  E£Eective 


Part  121 
section 

Appltcat>le 
aircraft 

Provisions: 
CFR/FR  ref- 
erences 

• 

•                             • 

•                             • 

§121.314 

Transport 

Class  C  or  0 

(a). 

category 

cargo  or  tjag- 

airplanes 

gage  corn- 

type  certifi- 

partment defi- 

cated after 

nition,  14 

January  1 , 

CFR  25.857 

1958. 

in  effect  on 
June  16, 
1986,  14  CFR 
parts  1  to  59, 
revised  as  of 
Jan.  1,  1997, 
and  amended 
by  Amend- 
ment 25-60, 
51  FR  18243. 
May  16,  1986. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

8.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40113,  44701- 
44702,  44705.  44709,  44711-44713,  44715- 
44717,44722. 

9.  Section  135.169  is  amended  by 
revising  paragraph  (d)  introductory  text 
and  paragraph  (d)(1);  and  adding  new 
paragraphs  (d)(3)  and  (e)  to  read  as 
follows: 
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$135,169    Additional  airworthiness 
requirements. 

*  *        »        *        ♦ 

(d)  Cargo  or  baggage  compartments 
installed  in  each  transport  category 
airplane  type  certificated  after  January 
1,1958: 

(1)  Each  Class  C  or  D  compartment,  as 
defined  in  §  25.857  of  part  25  of  this 
chapter  in  efiiect  on  Jime  16, 1986  (see 
appendix  F  to  this  part),  greater  than 
200  cubic  feet  in  volume,  must  have 
ceiling  and  sidewall  panels  which  are 
constructed  of: 

•  •        *        •        • 

(3)  After  [insert  a  date  three  years  after 
the  effective  date  of  the  final  rule],  each 
Class  O  compartment,  regardless  of 
voliune,  must  meet  the  standards  of 
§§  25.857(c}  and  25.858  of  this  chapter 
for  a  Class  C  compartment  imless  the 
operation  is  an  all-cargo  operation  in 
which  case  each  Class  D  compartment 
may  meet  the  standards  in  §  25.857(e) 
for  a  Class  E  compartment. 

(e)  Reports  of  compliance  with 
paragraph  (d)(3)  of  this  section.  Each 
certificate  holder  must  submit  written 
reports  to  the  FAA  that  contain 
information  about  the  airplanes  being 
operated  by  that  certificate  holder  and 
the  holder's  compliance  with  paragraph 


(d)(3)  of  this  section.  A  written  report 
must  be  submitted  to  the  Certificate- 
holding  District  Office  by  July  1,  1998, 
and  at  each  three-month  interval 
thereafter,  that  contains: 

(1)  The  serial  number  of  each  airplane 
in  which  all  Class  D  compartments  have 
been  retrofitted  to  meet  the  fire 
detection  and  suppression  requirements 
for  Class  C  or  the  fire  detection 
reauirements  for  Class  E;  and 

12)  The  serial  number  of  each  airplane 
that  has  at  least  one  Class  D 
compartments  that  has  not  been 
retrofitted. 

10.  A  new  Appendix  F  is  added  to 
part  135  to  read  as  follows: 

Appendix  F  to  Part  135— Type 
Certification  Regulations  Made 
Previously  EfiEective 

Appendix  F  lists  regulations  in  this 
part  that  require  compliance  with 
standards  contained  in  superseded  type 
certification  regulations  that  continue  to 
apply  to  certain  transport  category 
airplanes.  The  tables  set  out  citations  to 
ciurent  CFR  section,  applicable  aircraft, 
superseded  type  certification  regulation 
and  applicable  time  periods,  and  the 
CFR  edition  and  Federal  Register 
documents  where  the  regulation  having 
prior  effect  is  found.  Copies  of  all 


superseded  regulations  may  be  obtained 
at  the  Federal  Aviation  Administration 
Law  Library,  Room  924,  800 
Independence  Avenue  SW,  Washington, 
DC. 


Part  135 
section 

Applicabte 
aircraft 

Provisions: 
CFR/FR  ref- 
erences 

§135.169 

Transport 

CtassC  or  D 

(d). 

category 

cargo  or  bag- 

airplanes 

gage  compart- 

type-cer- 

ment defini- 

tified after 

tion.  14  CFR 

January  1, 

25.857  in  ef- 

1958. 

fect  on  June 
16,  1986.  14 
CFR  parts  1 
to  59,  revised 
as  of  Jan.  1 , 
1997,  and 
amended  by 
Amendment 
2S-60,  51  FR 
18243,  May 
16,  1986. 

Issued  in  Washington,  D.C.  on  June  9, 
1997. 

James  C  lones. 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  97-15457  Filed  6-10-97;  1:18  pm] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1651 

Death  Benefits 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

SUKMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  final 
regulations  governing  death  benefit 
payments  from  the  Thrift  Savings  Plan 
(TSF).  These  regulations  set  forth  the 
Board's  policies  and  procedures  for 
processing  death  benefit  claims  and 
death  benefit  payments  under  5  U.S.C. 
8433(e)  and  8424(d). 
DATES:  This  final  rule  is  effective  June 
13.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Meara  (202)  942-1660. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335, 100  Stat.  514. 
The  provisions  governing  the  TSP  are 
codified  primarily  in  subchapters  III  and 
Vn  of  Chapter  84  of  Title  5.  United 
States  Code  (1994).  The  TSP  is  a  tax- 
deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  401(k)  of  the 
Internal  Revenue  Code.  Sums  in  a 
participant's  TSP  account  are  held  in 
trust  for  that  participant.  5  U.S.C. 
8437(g). 

The  disbursement  of  death  benefits 
from  the  TSP  is  governed  by  the 
provisions  of  5  U.S.C.  8433(e)  and 
8424(d).  Under  section  8433(e),  if  a  TSP 
participant  dies  before  he  or  she  has    • 
completed  a  withdrawal  election,  the 
account  is  to  be  disbursed  in  accordance 
with  the  order  of  precedence  set  forth  at 
section  8424(d). 

These  regulations  set  forth  the  Board's 
policies  and  procedures  for  processing 
death  benefit  claims  and  death  benefit 
payments  under  5  U.S.C.  8433(e)  and 
8424(d). 

These  regulations  were  published  in 
proposed  form  on  March  27, 1997  (62 
FR  14653).  No  comments  were  received. 

Section  by  Section  Analysis 

Section  1651.1  contains  definitions  of 
terms  throughout  these  regulations.  A 
participant's  domicile  is  important  for  a 
determination  of  beneficiary  under 
§  1651.5  and  §  1651.9.  Normally,  the 
Board  would  look  to  the  participant's 
address  at  the  time  of  death  to  identify 
the  participant's  domicile;  however,  this 


practice  presents  problems  in  the  case  of 
participants  who  are  living  overseas.  In 
order  to  permit  the  Board  to  look  to  the 
law  of  the  United  States  in  all  cases,  the 
Board  will  use  the  state  in  which  the 
participant  is  liable  for  state  income 
taxes.  This  information  should  be 
generally  available  from  the 
participant's  agency. 

Section  1651.2(a)  sets  forth  the  order 
of  precedence  as  found  in  5  U.S.C. 
8424(d).  Under  the  statutory  order  of 
precedence,  payment  is  made  first  to  the 
beneficiary  or  beneficiaries  designated 
by  the  participant  on  a  properly 
completed  and  filed  designation  of 
beneficiary  form.  Form  TSP-3, 
Designation  of  Beneficiary,  has  been 
developed  by  the  Board  for  that 
purpose.  If  the  participant  has  elected  to 
withdraw  his  or  her  account  in  the  form 
of  certain  types  of  annuities  (discussed 
below),  the  designation  of  beneficiary  or 
beneficiaries  made  on  Fonn  TSP-ll-B, 
Beneficiary  Designation  for  a  TSP 
Armuity,  will  supersede  the  statutory 
order  of  precedence.  If  the  participant 
does  not  designate  a  beneficiary, 
payment  will  be  made  as  provided  by 
the  remainder  of  5  U.S.C.  8424(d).  Each 
statutory  category  of  potential 
beneficiaries  is  addressed  in  a  separate 
section  of  these  regulations. 

Section  1651.2(b)  addresses  the 
payment  of  a  death  benefit  after  the 
participant  has  completed  a  withdrawal 
election.  Different  rules  apply 
depending  on  the  type  of  withdrawal 
election  and,  if  applicable,  the  type  of 
annuity  chosen.  Paragraph  rb)(l) 
addresses  the  situation  in  which  the 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 
account  in  the  form  of  a  single  payment 
or  monthly  payments  but  before 
payment  has  been  made.  The  account 
will  be  paid  in  accordance  with  the 
statutory  order  of  precedence,  because 
the  election  made  by  the  participant 
provides  no  indication  of  his  or  her 
intended  beneficiaries. 

Paragraphs  {b)(2)  through  (b)(6) 
address  situations  in  which  the 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 
account  in  the  form  of  certain  types  of 
annuities  but  before  the  annuity  has 
been  purchased.  Under  paragraph  (b)(2), 
if  the  participant  dies  after  having 
completed  an  election  to  withdraw  his 
or  her  account  in  the  form  of  a  joint  life 
aimuity  but  before  the  annuity  has  been 
purchased,  the  account  will  be  paid  as 
a  single  payment  to  the  joint  life 
aimuitant.  In  this  situation,  the 
participant's  election  makes  it  clear  that 
the  joint  annuitant  should  be  the 
beneficiary  upon  the  participant's  death. 


Under  paragraph  (b)(3),  if  both  the 
participant  and  the  joint  annuitant  die 
after  the  participant  has  completed  an 
election  to  withdraw  his  or  her  account 
in  the  form  of  a  joint  life  annuity  but 
before  the  annuity  has  been  purchased, 
and  the  annuity  election  included  a 
cash  refund,  the  accoimt  will  be  paid 
proportionally  to  the  beneficiary  or 
beneficiaries  designated  on  Form  TSP- 
ll-B,  Beneficiary  Designation  for  a  TSP 
Annuity.  This  result  gives  effect  to  the 
participant's  wishes  as  reflected  by  his 
or  her  aimuity  election.  If  the  annuity 
election  did  not  include  a  cash  refund, 
under  paragraph  (b)(4),  the  account  will 
be  paid  in  accordance  with  the  statutory 
order  of  precedence. 

Similarly,  under  paragraph  (b)(5),  if  a 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 
account  in  the  form  of  a  single  life 
annuity  that  includes  either  a  cash 
refund  or  10-year  certain  feature,  but 
before  the  aiuiuity  has  been  purchased, 
the  account  will  be  paid  proportionally 
to  the  beneficiary  or  beneficiaries 
designated  on  Form  TSP-ll-B.  If  the 
annuity  does  not  include  either  a  cash 
refund  or  10-year  certain  featiu«,  under 
paragraph  (b)(6),  the  account  will  be 
paid  in  accordance  with  the  statutory 
order  of  precedence. 

Paragraph  (b)(7)  addresses  the 
situation  in  which  the  participant  dies 
after  the  annuity  has  been  purchased.  In 
that  situation,  the  account  will  be  paid 
in  accordance  with  the  annuity  method 
selected.  Once  the  Board  purchases  the 
annuity  elected  by  the  participant, 
responsibility  for  payment  of  the 
benefits  shifts  to  the  annuity  provider. 

Section  1651.3  sets  forth  the 
requirements  for  a  valid  designation  of 
beneficiary  on  a  Form  TSP-3.  In  order 
to  designate  a  beneficiary  of  a  TSP 
account,  a  participant  must  complete 
and  send  to  the  TSP  record  keeper  a 
Form  TSP-3,  Designation  of  Beneficiary, 
or  Form  TSP-ll-B,  Beneficiary 
Designation  for  a  TSP  Annuity.  Form 
TSP-ll-B  must  be  used  to  designate  a 
beneficiary  when  a  participant  elects  to 
withdraw  his  or  her  account  in  the  form 
of  a  joint  annuity  with  a  cash  refund 
featiu^  or  a  single  life  annuity  with  a 
cash  refund  featiue  Or  a  10  year  certain 
feature. 

A  will  may  not  be  used  to  designate 
a  beneficiary  of  a  TSP  account.  The 
Board  will  also  not  honor  a  designation 
of  beneficiary  that  is  set  forth  in  a  court 
decree  of  divorce,  annulment,  or  legal 
separation  or  in  any  court  order  or 
court-approved  property  settlement 
agreement  incident  to  such  a  decree  that 
is  issued  under  section  8435(c)(2)  of 
title  5  of  the  United  States  Code.  Such 
designation  is  considered  to  be  an 
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award  of  a  fuhire  interest  and,  to  the 
extent  that  a  court  order  awards  an 
amount  to  be  paid  upon  the  occiurence 
of  a  futiire  specified  event,  the  order  is 
not  a  qualifying  retirement  benefits 
court  order  pursuant  to  5  CFR  1653.2(c]. 

All  Forms  TSP-3  signed  on  or  after 
January  1, 1995,  must  be  received  by  the 
TSP  record  keeper  on  or  before  the 
participant's  date  of  death.  This  is  a 
change  in  the  procedures  for  processing 
Forms  TSP-3.  Before  January  1, 1995. 
active  employees  were  required  to 
submit  Forms  TSP-3  to  their  employing 
agency,  which,  in  turn,  forwarded  the 
forms  to  the  TSPTecord  keeper  when  a 
participant  died  in  service  or  separated 
from  service.  Because  of  the  change  in 
the  processing  of  Forms  TSP-3,  the 
Board  has  instructed  all  agencies  to 
send  to  the  TSP  record  keeper  all  Forms 
TSP-3  that  are  in  employees'  personnel 
files.  Any  forms  signed  before  January  1, 
1995,  which  were  received  by  the 
agencies  before  the  participant's  death 
will  be  evaluated  by  the  record  keeper 
to  determine  whether  they  are  valid, 
despite  the  fact  that  they  were  received 
by  the  agemcies.  Forms  that  the  record 
keeper  finds  invalid  will  be  returned  to 
the  participant.  A  valid  Form  TSP-3 
will  remain  in  effect  until  it  is  canceled 
or  changed  as  described  in  §  1651.4. 

In  adaition  to  being  properly  filed,  a 
Form  TSP-3  must  be  properly 
completed  in  order  to  be  valid.  This 
means  that  the  form  must  be  signed  by 
the  participant  and  two  witnesses.  The 
individuals  signing  as  witnesses  must 
actually  observe  the  participant  signing 
the  form,  or  they  must  observe  the 
participant  acknowledge  his  or  her 
signature  on  the  Form  TSP-3.  Witnesses 
should  not  be  named  as  beneficiaries.  A 
form  that  contains  a  signature  for  a 
witness  who  is  also  a  named  beneficiary 
is  valid;  however,  the  witness 
beneficiary  will  not  be  entitled  to 
receive  his  or  her  designated  share  of 
the  account. 

Section  1651.4  sets  forth  the 
requirements  for  changing  or  canceling 
a  designation  of  beneficiary.  In  order  to 
change  a  designation,  the  participant 
must  complete  and  file  another  Form 
TSP-3.  The  Form  TSP-3  containing  the 
changes  must  be  valid  and  must  be 
received  by  the  TSP  record  keeper  on  or 
before  the  date  of  death  of  the 
participant.  In  order  to  cancel  a  prior 
designation,  the  participant  may 
complete  and  send  another  Form  TSP- 
3  with  a  notation  that  all  prior 
designations  are  canceled.  Alternatively, 
the  participant  may  send  a  letter,  signed 
and  dated  by  the  participant  and 
witnessed  in  the  same  manner  as  a  Form 
TSP-3,  stating  that  prior  designations 
are  canceled.  A  letter  canceling  a  prior 


designation  must  also  be  received  ay  me 
TSP  record  keeper  on  or  before  the 
participant's  date  of  death. 

A  participant  may  make,  change,  or 
cancel  a  designation  of  beneficiary  at 
any  time  and  without  the  knowledge  or 
consent  of  the  participant's  spouse  or 
any  current  or  prior  designated 
beneficiaries.  An  intervening  legal 
separation,  divorce,  or  Annulment  of  the 
marriage  of  the  participant  does  not 
automatically  cancel  a  Form  TSP-3 
naming  the  spouse  or  former  spouse  or 
anyone  else  as  a  beneficiary. 

Sections  1651.5  through  1651.9 
further  describe  the  potential 
beneficiaries  under  the  statutory  order 
of  precedence.  Section  1651.5  sets  forth 
the  rules  for  payment  to  the 
participant's  spouse.  It  explains  that  the 
widow  or  widower  of  the  participant  is 
the  person  to  whom  the  participant  is 
married  on  the  date  of  death.  Whether 
the  participant  was  married  will  be 
determined  in  accordance  with 
applicable  state  laws,  based  upon  the 
participant's  domicile  at  the  time  of 
death.  A  person  is  considered  to  be 
married  even  if  the  parties  are 
separated.  The  Board  will  make  a 
payment  to  an  individual  who  claims  to 
be  the  common  law  spouse  of  a 
participant  only  if  the  requirements  for 
a  common  law  marriage  under  the 
applicable  state  law  have  been  met. 

Section  1651.6  sets  forth  the  rules  for 
the  death  benefit  pajrment  of  a 
participant's  TSP  account  to  the 
participant's  children  or  the 
descendants  of  deceased  children.  A 
child  includes  a  natiu^  or  adopted 
child.  Whether  a  child  is  the  natural 
child  of  the  participant  will  be 
determined  in  accordance  with 
applicable  state  law.  State  law  will  not 
apply,  however,  in  cases  involving  a 
natural  child  of  a  TSP  participant  who 
was  adopted  by  someone  other  than  the 
spouse  of  the  participant  diuing  the 
lifetime  of  the  participant.  In  those 
cases,  these  regulations  establish  the 
general  rule  that  the  child  will  not  be 
treated  as  a  child  of  the  participant 
under  this  section. 

Section  1651.7  sets  forth  the  rules  for 
the  death  benefit  payment  of  a 
participant's  TSP  accoimt  to  the 
participant's  parents.  A  step-parent  is 
not  considered  a  parent  unless  the  step- 
parent adopted  the  participant. 

Payment  to  the  duly  appointed 
executor  or  administrator  of  the 
participant's  estate  is  addressed  in 
§  1651.8.  A  duly  appointed  executor  or 
administrator  of  a  participant's  estate 
includes  any  person  appointed  by  a 
coiut  to  act  in  that  capacity.  Some  states 
have  established  statutory  procedures 
for  transferring  the  assets  of  estates 


Deiow  a  speciiiea  vaiue.  i  ne  Board  will 
accept  a  person  authorized  under  those 
procedures  to  handle  the  affairs  of  the 
deceased  participant's  estate  as  the 
"duly  appointed  executor  or 
administrator"  of  the  participant's 
estate.  This  policy  recognizes  that  many 
states  do  not  require,  and  may  not  even 
permit,  estates  below  a  certain  value  to 
be  probated  formally  through  the  state 
coiirt  system.  However,  documentation 
establishing  that  the  applicant  is 
qualified  luider  the  relevant  state's 
small  estate  procedures  must  be 
submitted  to  the  TSP  record  keeper. 

If  the  participant  is  not  survived  by  a 
spouse,  child,  or  parent,  and  an 
executor  or  administrator  is  not 
appointed  under  state  court  or  statutory 
procedures,  §  1651.9  provides  that 
payment  will  be  made  to  the 
puticipant's  next  of  kin  as  determined 
imder  the  state  law  of  the  participant's 
domicile  at  the  time  of  death. 

Under  5  U.S.C.  8424(d),  benefits  will 
be  paid  to  the  individual  or  individuals 
"surviving  the  employee  or  Member  and 
alive  at  the  date  title  to  the  payment 
arises."  The  Board  interprets  this  phrase 
to  mean  that  the  entitlement  to  a  death 
benefit  payment  arises  at  the  time  of  the 
participant's  death  and,  therefore,  a 
beneficiary  must  be  alive  a^he  time  of 
the  participant's  death  in  oraer  to 
receive  a  death  benefit.  Accordingly, 
under  §  1651.10(a),  if  a  beneficiary 
designated  on  a  Form  TSP-3  or  Form 
TSP-ll-B  dies  before  the  participant, 
the  beneficiary's  share  will  be  paid  to 
the  other  living  designated 
beneficiary(ies),  if  any,  proportionally. 
For  example,  if  the  deceased  beneficiary 
was  designated  to  receive  50%  of  the 
accoimt  and  the  first  Uving  beneficiary 
was  to  receive  20%  of  the  account  and 
the  second  remaining  beneficiary  was  to 
receive  30%  of  the  account,  the  first 
living  beneficiary  would  receive  40%  of 
the  deceased  beneficiary's  share  of  the 
account  (20%  +  (20/50  x  50%))  and  the 
second  remaining  beneficiary  would 
receive  60%  of  the  deceased 
beneficiary's  share  of  the  accoimt  (30% 
+  (30/50  X  50%)).  If  there  are  no  living 
designated  beneficiaries,  the  account 
vrill  be  paid  to  the  person(s)  determined 
to  be  the  beneficiary(ies)  under  the 
statutory  order  of  precedence. 

Under  §  1651.10(b),  if  a  trust  or  other 
entity  that  has  been  designated  as  the 
beneficiary  of  the  participant's  account 
does  not  exist  on  the  date  of  death  of  the 
participant  or  if  it  is  not  created  by  will 
or  other  dociunent  to  take  effect  upon 
the  participant's  death,  the  account  will 
be  paid  under  the  statutory  order  of 
precedence. 

Under  §  1651.10(c),  if  a  beneficiary  by 
virtue  of  the  order  of  precedence  dies 
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before  the  participant,  the  beneficiary's 
share  will  be  paid  equally  to  other  living 
beneficiary(ies)  bearing  the  same 
relationship  to  the  participant  as  the 
deceased  beneficiary,  unless  the 
deceased  beneficiary  is  a  child  of  the 
beneficiary.  In  that  case,  the 
descendants  of  the  deceased  child 
would  receive  the  deceased  child's 
share  of  the  account.  If  there  are  no 
other  beneficiaries  bearing  the  same 
relationship  or  there  are  no  descendants 
of  a  deceased  child,  the  deceased 
beneficiary's  share  will  be  paid  to  the 
person(s)  next  in  line,  according  to  the 
order  of  precedence. 

Because  a  beneficiary's  interest  in  the 
death  benefit  is  created  upon  the  death 
of  the  participant,  §  1651.10(d)  provides 
that  if  the  beneficiary  dies  after  the 
participant  but  before  payment  is  made, 
the  beneficiary's  share  will  be  paid  te 
the  beneficiary's  estate. 

Consistent  with  the  requirement  that 
the  beneficiary  survive  the  participant, 
§  1651.11  provides  that  if  the  participant 
and  the  beneficiary  die  simultaneously, 
the  Board  considers  the  beneficiary  to 
have  predeceased  the  participant  and 
the  account  will  be  paid  in  the  manner 
set  forth  in  §  1651.10.  Death  is 
considered  to  be  simultaneous  if  the 
death  certificate  lists  the  same  hour  and 
minute  for  nfc  time  of  death.  In  common 
disaster  situations,  such  as  an 
automobile  or  airplane  crash,  where  a 
precise  time  of  death  cannot  be 
established,  it  will  be  presumed  that  the 
beneficiary(ies)  and  the  participant  died 
simultaneously,  unless  the  death 
certificate  otherwise  indicates. 

Section  1651.12  reflects  the  Board's 
policy  of  not  paying  the  beneficiary  of 
a  TSP  participant  if  the  beneficiary  is 
convicted  of  a  crime  in  coimection  with 
the  participant's  death  which  would 
preclude  the  beneficiary  &om  inheriting 
under  state  law.  In  this  regard,  the 
Board  follows  strong  public  policy 
which  prohibits  a  person  from  profiting 
from  his  or  her  wrongdoing.  The  Board 
will  follow  the  law  of  the  state  in  which 
the  participant  was  domiciled  at  the 
time  of  death  as  that  law  is  set  forth  in 
a  civil  court  judgment  or,  in  the  absence 
of  such  a  judgment,  will  apply  state  law 
to  the  facts  of  the  case  after  all  criminal 
appeals  have  been  exhausted.  The  civil 
court  judgment  must  be  one  that,  under 
the  law  of  the  state,  would  protect  the 
Board  from  double  liability  or  payment. 
The  Board  will  treat  that  beneficiary  as 
if  he  or  she  had  predeceased  the  TSP 
participant  and  will  determine  the 
beneficiary(ie8)  of  the  account  according 
to  the  procedures  described  in 
§1651.10.  A  plea  of  guilty  to  such  a 
crime  constitutes  a  conviction  for 
purposes  of  these  reg\ilations. 


Section  1651.13  sets  forth  the 
procedure  for  applying  for  a  death 
benefit  payment.  In  order  for  a  death 
benefit  payment  to  be  processed,  the 
TSP  record  keeper  must  receive  Form 
TSP-17,  Application  for  Account 
Balance  of  IJeceased  Participant,  with  a 
certified  copy  of  the  participant's  death 
certificate.  A  copy  of  a  certified  death 
certificate  contains  a  copy  of  the  stamp 
or  seal  of  the  state  agency  that  is 
responsible  for  issuing  death 
certificates.  Form  TSP-17  may  be 
submitted  by  any  potential  beneficiary 
or  any  interested  party;  however, 
submission  of  an  application  does  not 
entitle  the  applicant  to  benefits. 

Section  1651.14  explains  how  death 
benefit  payments  are  made.  Before  a 
payment  can  be  made,  each  beneficiary 
will  be  sent  a  notice  of  pending 
payment.  That  notice  will  contain 
information  regarding  the  portion  of  the 
account  that  will  be  paid  to  the 
beneficiary  and  will  provide 
information  regarding  the  Federal  tax 
consequences  of  the  payment.  Payment 
is  made  by  separate  check  to  each 
beneficiary.  If  payment  is  to  the  widow 
or  widower  of  the  participant,  she  or  he 
may  transfer  all  or  a  portion  of  the 
payment  to  an  Individual  Retirement 
Arrangement  (IRA).  The  TSP  record 
keeper  will  provide  the  widow  or 
widower  with  a  Form  TSP-13-S, 
Spouse  Election  to  Transfer  to  IRA  or 
Other  Eligible  Retirement  Plan,  to 
request  such  a  transfer.  For  purposes  of 
transferring  the  account,  the  TSP  record 
keeper  will  not  accept  forms  from  other 
institutions.  If  payment  is  to  a  minor 
child,  the  check  will  be  made  payable 
directly  to  the  child.  If  payment  is  to  the 
executor  or  administrator  of  an  estate, 
the  check  will  be  made  payable  to  the 
estate  of  the  deceeised  participant.  A 
taxpayer 

identification  number  (TIN)  must  be 
provided  for  any  estate,  regardless  of 
whether  the  estate  is  required  to  pay 
taxes.  This  is  necessary  to  allow  the 
Board  to  fulfill  its  statutory  reporting 
obligation  to  the  Internal  Revenue 
Service.  If  payment  is  to  a  trust,  the 
check  will  be  made  payable  to  the 
trustee.  A  taxpayer  identification 
number  (TIN)  must  be  provided  for  the 
trust. 

Certain  types  of  issues  relating  to  the 
processing  of  death  cases  will  be 
decided  by  the  Board  as  set  forth  in 
§  1651.15.  Those  cases  may  involve 
conflicting  claims  to  a  participant's 
account,  such  as  when  one  applicant 
claims  that  the  participant  was  married 
at  the  time  of  death  and  another 
applicant  claims  that  the  participant 
was  not  married  at  the  time  of  death. 
Other  cases  may  involve  the  accuracy  of 


the  Form  TSP-17  or  the  validity  of 
Forms  TSP-3,  TSP-17,  TSP-ll-B,  or  a 
letter  canceling  a  designation.  The 
Board  will  also  review  challenges  made 
to  the  legal  status  of  a  purported 
beneficiary.  The  Board  may  require  that 
issues  regarding  paternity,  the  validity 
of  a  participant's  marriage  on  the  date 
of  death,  or  other  matters  that 
traditionally  fall  under  state  law,  be 
resolved  by  a  state  court  before  the 
Board  issues  payment. 

In  some  cases,  the  beneficiary  of  the 
account  cannot  be  readily  located,  such 
as  when  the  Board  does  not  have  a 
correct  address  for  an  estranged  spouse 
or  parent.  These  cases  include  both 
situations  in  which  the  name  of  the 
beneficiary  is  known,  but  his  or  her 
whereabouts  are  not,  and  situations  in 
which  the  name  of  the  beneficiary  is  not 
known.  Section  1651.16  sets  forth  the 
process  that  will  be  followed  when  it 
appears  that  a  beneficiary  is  missing. 

"The  TSP  record  keeper  will  make 
reasonable  efforts  to  locate  the  missing 
beneficiary  or  to  learn  the  name  and 
location  of  a  missing  beneficiary.  If  the 
beneficiary  has  not  been  located  and  at 
least  one  year  has  passed  since  the  date 
of  death  of  the  participant,  that 
beneficiary  will  be  treated  as  having 
predeceased  the  participant.  However,  if 
a  potential  beneficiary  does  not 
cooperate  in  the  TSP  record  keeper's 
efforts  to  locate  a  missing 
beneficiary(ies),  the  missing 
beneficiary's  share  of  the  account  will 
be  treated  as  having  been  abandoned 
and  it  will  revert  to  the  TSP.  In  such 
circumstances,  the  missing 
beneficiary(ies)  may  reclaim  the 
abandoned  share  of  the  account  at  a 
later  date  by  submitting  a  Form  TSP-17 
and  providing  sufficient  proof  to 
establish  his  or  her  relationship  to  the 
participant.  However,  earnings  will  not 
be  credited  to  any  funds  that  have  been 
abandoned. 

If  the  total  number  of  beneficiaries 
and  their  identities  are  known  and  one 
or  more,  but  not  all,  appear  to  be 
missing,  payment  of  part  of  the 
participant's  account  may  be  made  to 
the  beneficiary(ies)  whose  location  is 
known.  If  the  Board  is  unable  to  locate 
any  beneficiaries  of  the  account,  the 
account  will  be  abandoned  and  the 
funds  will  be  forfeited  to  the  TSP.  If  a 
beneficiary  is  located  at  any  time  after 
the  funds  are  forfeited  to  the  TSP,  the 
beneficiary  may  claim  the  entire 
account  by  submitting  a  Form  TSP-17 
and  providing  sufficient  proof  to 
establish  his  or  her  identity  and 
relationship  to  the  participant. 
However,  earnings  will  not  be  credited 
to  any  funds  that  have  been  abandoned. 
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The  beneficiary  of  a  TSP  account  may 
disclaim  his  or  her  right  to  receive  the 
benefit  in  accordance  with  §  1651.17.  A 
disclaimer  is  irrevocable.  The 
disclaimant  cannot  direct  to  whom  the 
disclaimant's  portion  of  the 
participant's  account  should  be  paid. 
The  disclaimant  must  disclaim  the 
entire  benefit,  not  a  portion.  The 
disclaimant  will  be  treated  as  having 
predeceased  the  participant  for 
purposes  of  determining  to  whom  the 
disclaimant's  portion  of  the  account  is 
to  be  paid. 

Section  1651.18  provides  that 
payment  to  a  beneficiary  made  in 
accordance  with  these  regulations  ban 
any  claim  by  another  person. 

Regulatory  Flexiliilitj  Act 

I  certify  that  these  regulations  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperworik  K>-duction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  imder  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administration  Procedure  Act  (APA),  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub.  L.  104-121, 
title  n.  110  Stat.  847,  857-875  (5  U.S.C. 
801(a)(1)(A)),  the  Board  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  before  the  publication  of  this  rule 
in  today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  in  section 
804(2)  of  the  APA  as  amended  (5  U.S.C. 
804(2)). 

Unfunded  Mandates  Reform  Act  of 
1995        I 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Pub.  L. 
104-4,  109  Stat  48,  64,  the  effect  of  this 
regulation  on  State,  local,  and  tribal 
governments  and  on  the  private  sector 
has  been  assessed.  This  regulation  will 
not  compel  the  expenditure  in  any  one 
year  of  $100  million  or  more  by  any 
State,  local,  and  tribal  governments  in 
the  aggregate  or  by  the  private  sector. 
Therefore,  a  statement  under  section 
202, 109  Stat.  48,  64-65,  is  not  required. 


List  of  Subiects  in  5  CFR  Part  1651 

Employee  benefit  plans,  Government 
employees.  Pensions,  Retirement. 
Ro^n-W.  MeUe, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Retirement  Thrift 
Investment  Board  amends  Chapter  VI  of 
title  5  of  the  Code  of  Federal 
Regxilations  by  adding  a  new  Part  1651 
to  read  as  follows: 


PMJ^bt 


sENEFTTS 


Sec. 

1651.1 
1651.2 
1651.3 
1651.4 


Definitions. 
Entitlement  to  benefits. 
Designation  of  beneficiary. 
Change  or  cancellation  of  a 
designation  of  beneficiary. 

1651.5  Widow  or  widovfer. 

1651.6  Child  or  children. 

1651.7  Parent  or  parents. 

1651.8  Participant's  estate. 

1651.9  Participant's  next  of  kin. 

1651.10  Deceased  and  non-existent 
beneficiaries. 

1651.11  Simultaneous  death. 

1651.12  Homicide. 

1651.13  How  to  apply  for  a  death  lienefit. 

1651.14  How  payment  is  made. 

1651.15  Claims  referred  to  the  Board. 

1651.16  Missing  and  unknown 
beneficiaries. 

1651.17  Disclaimer  of  benefits. 

1651.18  Payment  to  one  bars  payment  to 
another. 

Authority:  5  U.S.C.  B424(d),  8433(e), 
8435(c)(2),  8474(b)(5)  and  8474(c)(l]. 

§1651.1    Deflnittons. 

Terms  used  in  this  part  shall  have  the 
following  meanings: 

Beneficiary  means  the  person  or  legal 
entity  who  is  entitled  to  receive  a  death 
benefit  from  a  deceased  participant's 
TSP  account; 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board; 

Death  benefit  means  all  or  a  share  of 
the  deceased  participant's  TSP  account 
at  the  time  of  payment; 

Domicile  means  the  participant's 
place  of  residence  for  purposes  of  state 
income  tax  liability; 

Order  of  precedence  means  the  order 
in  which  a  death  benefit  will  be  paid, 
as  specified  in  5  U.S.C.  8424(d); 

Participant  means  any  person  with  an 
account  in  the  Thrift  Savings  Fund; 

Thrift  Savings  Fund  means  the  Fund 
described  in  5  U.S.C.  8437; 

Thrift  Savings  Plan  or  TSP  means  the 
Federal  Retirement  Thrift  Savings  Plan 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986,  codified 
in  pertinent  part  at  5  U.S.C.  8431  et  seq.; 

TSP  record  keeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
record  keeping  service  for  the  Thrift 


Savings  Plan.  As  of  June  13,  1997,  the 
TSP  record  keeper  is  the  National 
Finance  Center,  United  States 
Department  of  Agriculture,  whose 
mailing  address  is  National  Finance 
Center,  TSP  Service  Office,  P.O.  Box 
61135,  New  Orleans,  Louisiana  70161- 
1135; 

Withdrawal  election  means  a  request 
for  the  payment  of  a  participant's  vested 
account  balance  filed  under  5  CFR  1650, 
subpart  B. 

§1681.2    EntNiWTMnt  to  iMfWnts. 

(a)  Death  benefit  payments  made 
before  the  participant  has  completed  a 
withdrawal  election.  If  a  participant  dies 
before  completing  a  withdrawal 
election,  the  account  will  be  paid  to  the 
individual  or  individuals  surviving  the 
participant  in  the  following  order  of 
precedence: 

(1)  To  the  beneficiary  or  beneficiaries 
designated  by  the  participant  on  a 
properly  completed  and  filed  Form 
TSP-3,  Designation  of  Beneficiary,  in 
accordance  with  §  1651.3; 

(2)  If  there  is  no  designated 
beneficiary,  to  the  widow  or  widower  of 
the  participant  in  accordance  with 
§1651.5; 

(3)  If  none  of  the  above  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  to  the 
child  or  children  of  the  partici]}ant  and 
descendants  of  deceased  children  by 
representation  in  accordance  with 
§1651.6; 

(4)  If  none  of  the  above  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section,  to 
the  parents  of  the  participant  or  the 
surviving  one  of  them  in  accordance 
with  §1651.7; 

(5)  If  none  of  the  above  in  paragraphs 
(a)(1)  through(a)(4)  of  this  section,  to  the 
duly  appointed  executor  or 
adininistrator  of  the  estate  of  the 
participant  in  accordance  with  §  1651.8; 

(6)  If  none  of  the  above  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section,  to 
the  next  of  kin  of  the  participant  who 
are  entitled  under  the  laws  of  the  state 
of  the  participant's  domicile  at  the  date 
of  the  participant's  death  in  accordance 
with  §1651.9. 

(b)  Death  benefit  payments  made  after 
the  participant  has  completed  a 
withdrawal  election.  (1)  The  death 
benefit  will  be  paid  in  accordance  with 
the  order  of  precedence  as  set  forth  in 
paragraph  (a)  of  this  section  if  the  Board 
learns  that  the  participant  has  died  after 
having  completed  an  election  to 
withdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  single  payment 
or  monthly  payments  (whether  or  not 
the  participant  has  requested  that  all  or 
part  of  such  payments  be  transferred  to 
an  eligible  retirement  plan),  but  the 
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account  balance  has  not  yet  been  paid 
out  in  accordance  with  such  election. 

(2)  The  death  benefit  will  be  paid  as 
a  single  payment  to  the  joint  life 
annuitant  if  the  Board  letims  that  the 
participant  has  died  after  having 
completed  an  election  to  withdraw  his 
or  her  TSP  account  balance  in  the  form 
of  a  joint  life  annuity,  but  the  annuity 
has  not  yet  been  purchased. 

(3)  The  death  benefit  will  be  paid  pro 
rata  as  a  single  payment  to  the 
beneficiary(ies)  designated  on  Fonn 
TSP-ll-B,  Beneficiary  Designation  for  a 
TSP  Annuity,  if  both  the  participant  and 
the  joint  annuitant  die  after  the  par 
ticipant  has  completed  an  election  to 
withdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  joint  life 
annuity  that  includes  a  cash  refund,  but 
before  the  annuity  has  been  purchased. 

(4)  The  death  benefit  will  be  paid  in 
accordance  with  the  order  of  precedence 
as  set  forth  in  paragraph  (a)  of  this 
section,  if  the  Board  learns  that — 

(i)  Both  the  participant  and  the  joint 
annuitant  have  died  after  the  participant 
has  completed  an  election  to  withdraw 
his  or  her  TSP  account  balance  in  the 
form  of  a  joint  life  annuity  that  does  not 
include  a  cash  refund,  but  the  annuity 
has  not  yet  been  purchased:  or 

(ii)  Both  the  beneficiary(ies)  named 
under  a  cash  refund  election  and  the 
joint  annuitant  have  died  after  the 
participant  has  completed  an  election  to 
withdraw,  but  the  annuity  has  not  yet 
been  purchased. 

(5)  The  death  benefit  will  be  paid  pro 
rata  to  the  beneficiary(ies)  designated 
on  the  Form  TSP-ll-B  if  the  Board 
learns  that  the  participant  has  died  after 
having  completed  an  election  to 
withdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  single  life 
aimuity  that  includes  either  a  cash 
refund  or  10-year  certain  feature,  but  the 
annuity  has  not  yet  been  purchased. 

(6)  The  death  benefit  will  be  paid  in 
accordance  with  the  order  of  precedence 
set  forth  in  paragraph  (a)  of  this  section 
if  the  Board  learns  that  the  participant 
and  all  beneficiaries  designated  on  a 
Form  TSP-ll-B  have  died  after  the 
participant  has  completed  an  election  to 
withdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  single  life 
annuity  that  includes  either  a  cash 
refund  or  a  10-year  certain  feature,  but 
the  aimuity  has  not  yet  been  purchased. 

(7)  The  death  benefit  will  be  paid  in 
accordance  with  the  order  of  precedence 
as  set  forth  in  paragraph  (a)  of  this 
section  if  a  participant  dies  after  having 
completed  an  election  to  withdraw  his 
or  her  TSP  account  balance  in  the  form 
of  a  single  life  annuity  that  does  not 
include  either  a  cash  refund  or  10-year 


certain  feature,  but  before  the  annuity 
has  been  purchased. 

(8)  If  a  participant  dies  after  the 
aimuity  purchase  has  been  completed, 
benefit  payments  will  be  provided  in 
accordance  with  the  annuity  method 
selected. 

S 1 651 .3    Designation  of  beneficiary. 

(a)  Filing  requirements.  In  order  to 
designate  a  beneficiary  of  a  TSP 
account,  the  participant  must  complete 
and  file  Form  TSP-3,  Designation  of 
Beneficiary,  unless  Form  TSP-1 1-B  is 
used  for  this  purpose.  All  Forms  TSP- 
3  and  TSP-ll-B  signed  on  or  after 
January  1, 1995,  must  be  received  by  the 
TSP  record  keeper  on  or  before  the 
participant's  date  of  death.  If  the  Form 
TSP-3  was  received  and  accepted  by  the 
participant's  employing  agency  before 
January  1,  1995.  the  TSP  record  keeper 
will  process  it  and  determine  its  validity 
when  it  is  received  from  the  employing 
agency.  A  valid  Form  TSP-3  remains  in 
effect  until  it  is  properly  canceled  or 
changed  as  described  in  §  1651.4. 

Cb)  Eligible  beneficiaries.  Any 
individual,  firm,  cor  poration,  or  legal 
entity,  including  the  U.S.  Government, 
may  be  designated  as  a  beneficiary.  Any 
number  of  beneficiaries  can  be  named  to 
share  the  death  benefit.  A  beneficiary 
may  be  designated  without  the 
knowledge  or  consent  of  the  beneficiary 
or  the  knowledge  or  consent  of  the 
participant's  spouse. 

(c)  Validity  requirements.  In  order  to 
be  valid,  a  Form  TSP-3  must  be  signed 
by  the  participant  in  the  presence  of  two 
witnesses,  or  the  participant  must 
acknowledge  his  or  her  signature  on  the 
Form  TSP-3  in  the  presence  of  two  wit 
nesses.  A  witness  must  be  age  21  or 
older,  and  a  witness  designated  as  a 
beneficiary  on  the  Form  TSP-3  will  not 
be  entitled  to  receive  a  death  benefit 
payment.  If  a  witness  is  the  only  named 
beneficiary,  the  Form  TSP-3  is  invalid. 
If  more  then  one  beneficiary  is  named, 
the  share  of  the  witness  beneficiary  will 
be  allocated  among  the  remaining 
beneficiaries  pro  rata. 

(d)  Will.  A  will,  or  any  document 
other  than  Form 

TSP-3  or  Form  TSP-ll-B,  may  not  be 
used  to  designate  a  beneficiary(ies)  of  a 
TSP  account. 

§  1651 .4    Change  or  cancellation  of  a 
designation  of  beneficiary. 

(a)  Change.  In  order  to  change  a 
designation  of  beneficiary,  the 
participant  must  properly  complete  a 
new  Form  TSP-3.  which  must  be 
received  by  the  TSP  record  keeper  on  or 
before  the  date  of  death  of  the 
participant  under  the  same  rules  as  set 
forth  in  §  1651.3(a).  The  TSP  record 


keeper  will  honor  the  Form  i  i>f-^  with 
the  latest  date  signed  by  the  participant 
which  is  otherwise  valid  under  the  rules 
set  forth  in  §  1651.3.  A  change  of 
beneficiary  may  be  made  at  any  time 
and  without  the  knowledge  or  consent 
of  the  participant's  spouse  or  any 
current  or  prior  designated 
beneficiaries. 

[b)  Cancellation.  A  participant  may 
cancel  all  prior  designations  of 
beneficiaries  by  sending  the  TSP  record 
keeper  either  a  new  valid  Form  TSP-3 
or  a  letter,  signed  and  dated  by  the 
participant  and  witnessed  in  the  same 
maimer  as  a  Form  TSP-3.  stating  that  all 
prior  designations  are  can  celed.  In 
order  to  be  effective,  either  of  these 
documents  must  be  received  by  the  TSP 
record  keeper  on  or  before  the  date  of 
death  of  the  participant  in  accordance 
with  the  rules  set  forth  in  §  1651.3(a). 
The  filing  of  either  of  these  documents 
will  cancel  all  earlier  designations. 

(c)  Will.  A  will,  or  any  document 
other  than  Form  TSP-3  or  Form  TSP- 
ll-B,  may  not  be  used  to  change  or 
cancel  a  beneficiary(ies)  of  a  TSP 
account. 

S  1651.5    Widow  or  widower. 

For  purposes  of  payment  under 
§  1651.2(a)(2),  the  widow  or  widower  of 
the  participant  is  the  person  to  whom 
the  participant  is  married  on  the  date  of 
death.  A  person  is  considered  to  be 
married  even  if  the  parties  are 
separated,  unless  a  court  decree  of 
divorce  or  annulment  has  been  entered. 
State  law  of  the  participant's  domicile 
will  be  used  to  determine  whether  the 
participant  was  married  at  the  time  of 
death. 

S  1651.6    Child  or  children. 

If  the  account  is  to  be  paid  to  the  child 
or  children,  or  to  descendants  of 
deceased  children  by  representation,  as 
provided  in  §  1651.2(a)(3),  the  following 
rules  apply: 

(a)  Child.  A  child  includes  a  natural 
or  adopted  child  of  the  deceased 
participant. 

(b)  Descendants  of  deceased  children. 
"By  representation"  means  that,  if  a 
child  of  the  participant  dies  before  the 
participant,  all  descendants  of  the 
deceased  child  at  the  same  level  will 
equally  divide  the  deceased  child's 
share  of  the  participant's  accoimt. 

(c)  Adoption  by  another.  A  natural 
child  of  a  TSP  participant  who  has  been 
adopted  by  someone  other  than  the 
participant  during  the  participant's 
lifetime  will  not  be  considered  the  child 
of  the  participant,  unless  the  adopting 
parent  is  the  spouse  of  the  TSP 
participant. 
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§  1651 .7    Parent  or  parents. 

If  the  account  is  to  be  paid  to  the 
participant's  parent  or  parents  under 
§  1651.2(a)(4),  the  following  rules  apply: 

(a)  Amount.  If  both  parents  are  alive 
at  the  time  of  the  participant's  death, 
each  parent  will  be  separately  paid  fifty 
percent  of  the  account.  If  only  one 
parent  is  alive  at  the  time  of  the 
participant's  death,  he  or  she  will 
receive  the  entire  account  balance. 

(b)  Step-parent.  A  step-parent  is  not 
considered  a  parent  unless  the  step- 
parent adopted  the  participant 

f  1651.8    Participant's  estate. 

If  the  account  is  to  be  paid  to  the  duly 
appointed  executor  or  administrator  of 
the  participant's  estate  under 
§  1651.2(a)(5),  the  following  rules  apply: 

(a)  Appointment  by  court.  The 
executor  or  administrator  must  provide 
dociunentation  of  court  ap]>ointment. 

(b)  Appointment  by  operation  of  law. 
If  state  law  provides  procedures  fbr 
handling  small  estates,  the  Board  will 
accept  the  person  authorized  to  dispose 
of  the  assets  of  the  deceased  participant 
under  those  procedures  as  a  duly 
appointed  executor  or  administrator, 
riociunentation  which  demonstrates  that 
the  person  is  properly  authorized  under 
state  law  must  be  submitted  to  the  TSP 
record  keeper. 

§1651.9    Par-coant'snextofkln. 

If  the  acci,_..:  .^  to  be  paid  to  the 
participant's  next  of  kin  imder 
§  1651.2(a)(6).  the  next  of  kin  of  the 
participant  will  be  determined  in 
accordance  with  the  state  law  of  the 
participant's  domicile  at  the  time  of 
death. 


§1651.10    D»K:eas*-.^  :('ic  ■■:-:--»!  stent 
benefldartes. 

(a)  Designated  beneficiary  dies  before 
participant.  The  share  of  any  beneficiary 
designated  on  a  Form  TSP-3  or  Form 
TSP-ll-B  who  predeceases  the 
participant  will  be  paid  pro  rata  to  other 
designated  beneficiary(ies).  If  there  are 
no  designated  beneficiaries  who  survive 
the  participant,  the  account  will  be  paid 
to  the  person(s)  determined  to  be  the 
beneficiary(ies)  under  the  order  of 
precedence  set  forth  in  §  1651.2(a). 

(b)  Trust  designated  as  beneficiary  but 
not  in  existence.  If  a  trust  or  other  entity 
that  has  been  designated  as  a  beneficiary 
does  not  exist  on  the  date  of  death  of  the 
participant,  or  if  it  is  not  created  by  will 
or  other  document  that  is  effective  upon 
the  participant's  death,  the  amount  will 
be  paid  in  accordance  with  the  rules  of 
paragraph  (a)  of  this  section,  as  if  the 
trust  were  a  beneficiary  that 
predeceased  the  participant. 

(c)  Non-designated  beneficiary  dies 
before  participant.  If  a  beneficiary  other 


than  a  beneficiary  designated  on  a  Form 
TSP-3  or  a  Form  TSP-ll-B  (i.e..  a 
beneficiary  by  virtue  of  the  order  of 
precedence)  dies  before  the  participant, 
the  beneficiary's  share  will  be  paid 
equally  to  other  living  beneficiary(ies) 
bearing  the  same  relationship  to  the 
participant  as  the  deceased  beneficiary. 
However,  if  the  deceased  beneficiary  is 
a  child  of  the  participant,  payment  will 
be  made  to  the  deceased  child's 
descendants,  if  any.  If  there  are  no  other 
beneficiaries  bearing  the  same 
relationship  or,  in  the  case  of  children, 
there  are  no  descendants  of  deceased 
children,  the  deceased  beneficiary's 
share  will  be  paid  to  the  person(s)  next 
in  line  according  to  the  order  of 
precedence. 

(d)  Beneficiary  diss  after  participant 
but  before  payment.  If  a  beneficiary  dies 
after  the  participant,  the  beneficiary's 
share  will  be  paid  to  the  beneficiary's 
estate. 

(e)  Death  certificate.  A  copy  of  a 
beneficiary's  certified  death  certificate  is 
required  in  order  to  establish  that  the 
beneficiary  has  died. 

§1651.11     Slmuitaineo.js  d«8th. 

If  a  beneficial _T  ^'<^^  a,  ..ae  same  time 
as  the  participant,  the  beneficiary  will 
be  treated  as  if  he  or  she  predeceased 
the  participant  and  the  account  will  be 
paid  in  accordance  with  §  1651.10.  The 
same  time  is  considered  to  be  the  same 
hour  and  minute  as  indicated  on  a  death 
certificate.  If  the  participant  and 
beneficiary  are  killed  in  the  same  event, 
death  is  presumed  to  be  simultaneous, 
unless  evidence  is  presented  to  the 
contrary. 

§1661.12    HomicMe. 

If  the  participant's  death  is  the  residt 
of  a  homicide,  a  beneficiary  will  not  be 
paid  as  long  as  the  beneficiary  is  under 
investigation  by  local,  state  or  Federal 
law  enforcement  authorities  as  a 
suspect.  If  the  beneficiary  is  convicted 
of.  or  pleads  guilty  to.  a  crime  in 
connection  with  the  participant's  death 
which  would  preclude  the  beneficiary 
from  inheriting  under  state  law.  the 
beneficiary  will  not  be  entitled  to 
receive  any  portion  of  the  participant's 
account.  The  Board  will  follow  the  state 
law  of  the  participant's  domicile  as  that 
law  is  set  forth  in  a  civil  court  judgment 
(that,  imder  the  law  of  the  state,  would 
protect  the  Board  from  double  liability 
or  payment)  or.  in  the  absence  of  such 
a  judgment,  will  apply  state  law  to  the 
facts  after  all  criminal  appeals  are 
exhausted.  The  Board  will  treat  the 
beneficiary  as  if  he  or  she  predeceased 
the  participant  and  the  account  will  be 
paid  in  accordance  with  §  1651.10. 


In  order  for  a  deceased  participant's 
account  to  be  disbursed,  the  TSP  record 
keeper  must  receive  Form  TSP-17. 
Application  for  Account  Balance  of 
Deceased  Participant.  Any  potential 
beneficiary  or  other  individual  can  file 
Form  TSP-17  with  the  TSP  record 
keeper.  The  individual  submitting  Form 
TSP-1 7  must  attach  a  copy  of  a  certified 
death  certificate  of  the  participant  to  the 
application.  The  acceptance  of  an 
application  by  the  TSP  record  keeper 
does  not  entitle  the  applicant  to 
benefits. 

§1651.14    How  payment  Is  matte. 

(a)  Notice.  The  TSP  record  keeper  will 
send  notice  of  pending  payment  to  each 
beneficiary. 

(b)  Payment.  Payment  is  made 
separately  to  each  entitled  beneficiary.  It 
will  be  sent  to  the  address  that  is 
provided  on  Form  TSP-3,  unless  a  more 
recent  address  is  provided  on  Form 
TSP-17,  or  is  otherwise  provided  to  the 
TSP  record  keeper  in  writing  by  the 
beneficiary.  All  beneficiaries  must 
provide  the  TSP  record  keeper  with  a 
taxpayer  identification  number,  i.e., 
Social  Security  number  (SSN). 
employee  identification  niunber  (EIN). 
or  individual  taxpayer  identification 
niunber  (lIlN).  as  appropriate. 

(c)  Payment  to  widow  or  widower.  The 
widow  or  widower  of  the  participant 
may  request  that  the  TSP  transfer  all  or 
a  portion  of  the  payment  to  an 
Individual  Retirement  Arrangement 
(IRA).  In  order  to  request  such  a 
transfer,  a  spouse  must  file  with  the  TSP 
record  keeper  Form  TSP-1 3-S.  Spouse 
Election  to  Transfn  to  IRA  and  Other 
Eligible  Retirement  Plan. 

(d)  Payment  to  minor  child  or 
incompetent  beneficiary.  Payment  will 
be  made  in  the  name  of  a  minor  child 
or  incompetent  beneficiary.  A  parent  or 
other  guairdian  may  direct  where  the 
payment  should  be  sent  and  may  make 
any  permitted  tax  withholding  election. 
A  guardian  of  a  minor  child  or 
incompetent  beneficiary  must  submit 
court  documen  tation  showing  his  or 
her  appointment  as  guardian. 

(e)  Payment  to  executor  or 
administrator.  If  payment  is  to  the 
executor  or  administrator  of  an  estate, 
the  check  will  be  made  payable  to  the 
estate  of  the  deceased  participant,  not  to 
the  executor  or  administrator.  A  TIN 
must  be  provided  for  all  estates. 

(f)  Payment  to  trust.  U  payment  is  to 
a  trust,  the  check  will  be  made  payable 
to  the  trustee.  A  TIN  must  be  provided 
for  the  trust. 


§1651.15    uiaims  referred  to  the  Board. 

(a)  Contested  claims.  Any  challenge  to 
a  proposed  death  benefit  payment  must 
be  filed  in  writing  with  the  TSP  record 
keeper  before  payment.  All  contested 
claims  will  be  referred  to  the  Board.  The 
Board  may  also  consider  issues  on  its 
own. 

(b)  Payment  deferred.  No  payment 
will  be  made  until  the  Board  has 
resolved  the  claim. 

§1651.16    Missing  and  unknown 
beneficiaries. 

(a)  Locate  and  identify  beneficiaries. 
(1)  The  TSP  record  keeper  will  attempt 
to  identify  and  locate  all  potential 
beneficiaries. 

(2)  If  a  beneficiary  is  not  identified 
and  located,  and  at  least  one  year  has 
passed  since  the  date  of  the  participant's 
death,  the  beneficiary  will  be  treated  as 
having  predeceased  the  participant  and 
the  beneficiary's  share  will  be  paid  in 
accordance  with  §  1651.10 

(b)  Payment  to  known  beneficiaries.  If 
all  potential  beneficiaries  are  known  but 
one  or  more  beneficiaries  (and  not  all) 
appear  to  be  missing,  payment  of  part  of 
the  participant's  account  may  be  made 


to  the  known  beneficiaries.  The  lost  or 
unidentified  beneficiary's  share  may  be 
paid  in  accordance  with  paragraph  (a)  of 
this  section  at  a  later  date. 

(c)  Abandoned  account.  If  no 
beneficiaries  of  the  account  are  located, 
the  account  will  be  considered 
abandoned  and  the  funds  will  revert  to 
the  TSP.  If  there  are  multiple 
beneficiaries  and  one  or  more  of  them 
refuses  to  cooperate  in  the  Board's 
search  for  the  missing  beneficiary,  the 
missing  beneficiary's  share  will  be 
considered  abandoned.  In  such 
circumstances,  the  account  can  be 
reclaimed  if  the  missing  beneficiary  is 
found  at  a  later  date.  However,  earnings 
will  not  be  credited  from  the  date  the 
fund  is  abandoned.  The  beneficiary  will 
be  required  to  submit  Form  TSP-17  and 
may  be  required  to  submit  proof  of  his 
or  her  identity  and  relationship  to  the 
participant. 

§  1 651 . 1 7    Disclainner  of  benefits. 

(a)  Disclaimer  criteria.  The  beneficiary 
of  a  TSP  account  may  disclaim  his  or 
her  right  to  receive  the  account.  In  order 
to  be  effective,  the  following  criteria 
must  be  met: 


(1)  The  disclaimer  must  be  in  writing. 
The  writing  must  state  specifically  that 
the  beneficiary  is  disclaiming  his  or  her 
right  to  receive  a  death  benefit  payment 
from  the  TSP  account  of  the  participant. 

(2)  The  disclaimer  must  be 
irrevocable. 

(3)  The  disclaimer  must  be  received 
by  the  TSP  record  keeper  before 
payment  is  made. 

(4)  The  disclaimant  caimot  direct  to 
whom  the  disclaimant's  portion  of  the 
participant's  account  should  be  paid. 

(5)  The  disclaimant  must  disclaim  the 
entire  benefit,  not  a  portion. 

(b)  Treatment  of  disclaimed  share. 
The  disclaimant  will  be  treated  as 
having  predeceased  the  participant  and 
his  or  her  share  will  be  paid  in 
accordance  with  §  1651.10. 


§1651.18 
another. 


Payment  to  one  bars  payment  to 


Payment  made  to  a  beneficiary(ies)  in 
accordance  with  this  part,  based  upon 
information  received  before  payment, 
bars  any  claim  by  any  other  person. 

[FR  Doc.  97-15483  Filed  6-12-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1703 
=^IN  0572-AB31 

Distance  Learning  and  Telemedicine 
Loan  and  Grant  Program 

AGENCY:  Rural  Utilities  Service.  USDA. 
action:  Final  rule. 

SUmiARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulation 
concerning  the  Distance  Learning  and 
Telemedicine  Grant  Program.  This  final 
rule  promulgates  regulations  for  a  new 
loan  program  that  provides  both  loans 
and  grants  for  distance  learning  and 
telemedicine  projects  benefiting  rural 
areas.  The  regulation  is  necessary  to 
implement  a  new  loan  program 
mandated  by  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996. 
The  regulation  establishes,  among  other 
things,  RUS'  policy,  the  method  of 
selecting  projects  to  receive  loans  and 
grants  and  allocating  the  available 
funds,  and  the  requirements  for 
submitting  an  application  for  financial 
assistance. 

DATES:  This  regulation  is  effective  on 
June  13,  1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Peters,  Assistant  Administrator, 
Telecommunications  Program,  Rural 
Utilities  Service,  1400  Independence 
Ave.,  SW..  STOP  1590.  Room  4056. 
South  Building.  Washington.  DC  20250- 
1590.  Telephone  number  (202)  720- 
9554. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
Executive  Order  12866. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  Sec.  3.  of  the 
Executive  Order. 

Regulatory  Flexibility  Act  Certification 

On  April  16,  1997,  RUS  published  an 
initial  regulatory  flexibility  analysis  as 
part  of  the  proposed  rule  (62  FR  18678), 
and  did  not  receive  any  commerts  from 
the  public  specifically  concerning  the 
analysis.  RUS  has  reviewed  the  initial 
regulatory  flexibility  analysis  and 
determined  that  it  should  remain 
unchanged.  In  accordance  with  the 


requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
following  sets  forth  the  alternatives  that 
would  minimize  the  significant 
economic  impact  on  small  businesses. 

Title  VII.  section  704,  of  the  Federal 
Agricultiu^  Improvement  and  Reform 
Act  of  1996  (FAIR  Act)  (Public  Law 
104-127)  amended  Chapter  1  of  subtide 
D  of  tide  XXIII  of  the  Food,  Agricultiu^, 
Conservation,  and  Trade  Act  of  1990  by 
authorizing  the  Secretary  of  Agriculture 
to  make  loans  for  distance  learning  and 
telemedicine  services  in  rural  areas. 
This  final  rule  amends  7  CFR  part  1703 
to  set  forth  the  rules  for  this  new  loan 
program  to  be  administered  by  the  RUS. 
The  objectives  of  the  final  rule  are  to 
encourage  and  improve  telemedicine 
and  distance  learning  services  in  rural 
areas  through  the  use  of 
telecommunications,  computer 
networks,  and  related  advanced 
technologies  by  students,  teachers, 
medical  professionals,  and  rural 
residents. 

The  new- RUS  Distance  Learning  and 
Telemedicine  loan  program  will  assist 
in  providing  modem 
telecommunication  interconnectivity  to 
educational  and  medical  facilities  in 
rural  America.  Based  on  the  past  4  years 
of  Distance  Learning  and  Telemedicine 
grant  program  activity,  approximately 
704  rural  schools,  serving  hundreds  of 
thousands  of  rural  students,  will  gain 
access  to  improved  educational 
resources  through  the  information 
superhighway  by  sharing  limited  _ 
teaching  resources  and  gaining  access  to 
libraries,  training  centers,  vocational 
schools,  and  other  institutions  located 
in  metropolitan  centers.  For 
telemedicine.  approximately  500  nual 
medical  facilities  will  gain  access  to 
improved  medical  care  dirough  linkage 
with  other  rural  hospitals  and  major 
urban  medical  centers  for  clinical 
interactive  video  consultation,  distance 
training  of  rural  health  care  providers, 
management  and  transport  of  patient 
information,  and  access  to  medical 
expertise  or  library  resources. 

This  final  regulation  sets  forth  the 
rules  for  the  new  loan  program  which 
will  provide  supplementary  financial 
assistance  for  distance  learning  and 
telemedicine  services  in  rural  areas.  The 
final  regulation  is  needed  in  order  to 
optimize  the  use  of  a  limited  source  of 
grant  and  loan  funding  by  setting  forth 
certain  criteria  which  will  enable  RUS 
to  distribute  the  amount  of  financial 
assistance  available  among  the  greatest 
number  of  applicants  in  an  economical, 
efficient,  and  orderly  manner.  A. 
regulatory  alternative  that  was 
considered  was  not  to  publish  a 
regulation;  however,  the  desired 


regulatory  purposes,  to  improve  the 
access  of  people  residing  in  rural  areas 
to  improved  educational,  learning, 
training,  and  health  care  services  and  to 
achieve  the  maximum  use  of  funds 
available,  would  not  be  achieved.  This 
would  not  be  achieved  since  the 
regulation  sets  forth  the  criteria  for  all 
to  review  that  will  be  the  basis  for  RUS 
determinations  and  actions. 

Entities  eligible  for  assistance  under 
this  final  rule  will  be  those  entities  that 
provide,  or  will  provide,  educational  or 
health  care  services  or  the  facilities 
needed  to  provide  these  services 
through  the  use  of  advanced 
telecommunications  in  rural  areas. 
There  is  no  good  estimate,  at  this  time, 
of  the  number  of  entities  that  will  be 
affected  by  the  final  rule  since  the 
regulatory  requirements  will  apply  to 
only  those  entities  which  choose  to 
apply  for  the  financial  assistance. 
However.  RUS  is  estimating  between 
250  and  300  applications  will  be 
submitted  annually  under  this  program 
and  of  those  applicants,  between  30  and 
50  grants  and  100  and  120  loans  or 
combination  thereof  would  be  awarded. 
RUS'  existing  Distance  Learning  and 
Telemedicine  Grant  Program,  since  its 
inception  in  1993.  has  received  nearly 
900  applications  for  grants. 

The  various  reporting  and  compliance 
requirements  contained  in  this  final  rule 
for  applicants  are  necessary  to 
determine  such  factors  as:  eligibility; 
project  purposes;  compliance  with  other 
Federal  regulations;  project  costs  and 
alternative  funding  sources;  project 
feasibility;  and  need  for  educational  or 
telemedicine  services.  Those  reporting 
requirements  imposed  on  recipients  of 
financial  assistance  are  necessary  to 
ensure  proper  use  of  financing  for 
approved  purposes.  Some  of  the 
required  reporting  documents  include 
information  generally  maintained  by 
certain  types  of  entities  (i.e..  padents  or 
students  served,  financial  statements, 
contracts,  audits,  etc.).  The  information 
collected  is  in  a  format  designed  to 
minimize  the  paperwork  burden  on 
small  businesses  and  other  small 
entities.  The  information  collected  is  the 
minimum  needed  by  RUS  to  approve 
financial  assistance  and  monitor  the 
grantee  or  borrower  performance. 

The  impact  on  small  entities  will  be 
limited  to  the  reporting  and  compliance 
regulations  which  were  designed  to 
minimize  the  burden  in  order  to 
encourage  applicants.  Even  the 
compliance  regulations  are  designed  to 
only  assure  RUS  that  the  financial 
assistance  was  utilized  for  Act  purposes 
and  also  are  regulations  for  already 
imposed  government-wide  financial 
assistance  of  any  kind. 
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Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  35) 
RUS  requested  comments  on  the 
information  collection  incorporated  in 
the  proposed  rale  published  on  April 
16.  1997  (62  FR  18678).  The  deadline 
for  submitting  comments  is  June  16, 
1997.  The  reporting  and  recordkeeping 
requirements  contained  in  the  final  rule 
will  not  be  effective  imtil  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  35).  Send 
questions  or  comments  regarding  this 
burden  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
F.  Lamont  Heppe,  Jr.,  Director.  Program 
Support  and  Regulatory  Analysis,  Riual 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  STOP  1522,  Room  4034,  South 
Building,  Washington,  DC  20250-1522. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this  final 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment 

Program  AfEected 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
number  10.855,  Distance  Learning  and 
Telemedicine  Loan  and  Grant  Program. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402. 

Intergovernmental  Review 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
that  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Unfunded  Mandate 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandate  Reform 
Act. 


Background 

Title  7,  CFR  part  1703,  subpart  D,  was 
originally  published  in  the  Federal 
Remoter  February  26,  1993.  (58  FR 
11507),  and  became  effective  March  29, 
1993.  The  Agriculture  Improvement  and 
Reform  Act  of  1996  (FAIR  Act)  modified 
the  Distance  Learning  and  Telemedicine 
(DLT)  grant  program  by  creating  a  loan 
component.  The  regulation  was 
modified  and  -published  as  a  final  rule 
in  the  Federal  Register  on  June  27, 
1996.  (61  FR  33622),  to  incorporate  the 
changes  to  the  grant  program  mandated 
by  the  FAIR  Act,  excluding  those 
provisions  for  administering  a  loan 
program  since  funds  appropriated  in 
fiscal  year  1996  could  only  be  used  for 
grants.  This  final  rule,  while  based  in 
part  on  the  existing  rule,  will  (1) 
Establish  criteria  for  loan  and  grant 
eligibility,  (2)  simplify  the 
determination  for  the  comparative 
rurality  calculation,  and  (3)  place 
greater  emphasis  on  the  need  for 
distance  learning  or  telemedicine 
services  in  the  scoring  criteria. 

RUS  received  5  comments  regarding 
the  proposed  rule,  which  were  taken 
into  consideration  in  preparing  the  final 
rule.  Overall,  respondents  generally 
expressed  support  for  the  proposed  rule, 
but  made  specific  comments.  A  list  of 
the  commenters  and  comment 
summaries  and  responses  follows: 

1.  American  Institute  of  Certified 
Public  Accountants,  Washington,  DC. 

2.  Associated  Conununications  and 
Research  Services,  Oklahoma  City,  OK. 

3.  Gershowitz  Grant  &  Evaluation 
Services.  Des  Moines,  lA. 

4.  Sequachee  Valley  Electric 
Cooperative,  South  Pittsbiu^,  TN. 

5.  State  Education  Department, 
University  of  the  State  of  New  York, 
Albany,  NY. 

Comment  Summary.  One  organization 
commented  that  the  proposed  rule  fails 
to  address  the  issue  of  how  the  DLT 
program  relates  to  other  similar 
Federally-supported  programs  and 
questioned  whether  the  regulations 
should  require  expUcit  coordination 
with  other  Federal  programs.  The 
commenter  believes  that  such  a 
requirement  would  strengthen  the  DLT 
program  and  better  leverage  Federal 
dollars  to  improve  rural  education  and 
health  care. 

Response.  As  a  leader  in  providing 
public/private  partnerships  for  rural 
telecommunications  financing,  the  RUS 
is  already  providing  effective  solutions 
to  the  national  mission  to  build  an 
Information  Superhighway.  The  DLT 
program  has  been  a  resounding  success 
and  has  begun  to  make  a  difference  in 
rural  communities.  The  use  of  advanced 


teiecommuD.icaUoiis  systems  and 
technologies  has  enabled  rural  America 
to  begin  to  realize  the  benefits  of  a 
nationally  integrated  public  networL 
RUS  vigorously  pursues  avenues  for 
providing  information  on  the  benefits  of 
the  DLT  program  to  the  widest  possible 
number  of  rural  Americans,  private 
organizations,  and  other  Federal 
agencies.  To  that  end.  the  DLT 
homepage  has  been  hyper-linked  to 
other  similar  Federal  programs;  thus, 
making  available  nationwide  access  to 
information  on  the  program.  Further. 
the  RUS  consults  with  and  exchanges 
information  and  expertise  with  other 
Federal  agencies  with  information 
technology  grant  programs,  including 
the  Departments  of  Commerce. 
Education,  and  Health  and  Human 
Services.  The  DLT  program 
complements,  not  duplicates,  these 
other  programs. 

Comment  Summary  (section  1703.102 
Definitions).  Organizations  commented 
that  the  term  Champion  Community 
requires  further  clarification.  Since  it  is 
not  a  familiar  concept,  there  needs  to  be 
guidance  as  to  what  a  Champion 
Community  is  and  how  a  community 
can  obtain  this  designation. 

Response.  The  Champion  Community 
program  stems  from  the  Empowerment 
Zone/Enterprise  Community  (EZ/EC) 
program,  a  national  competition  created 
by  this  Administration.  In  essence,  the 
EZ/EC  program  is  about  revitalizing  low 
income  neighborhoods,  supporting 
grassroots  and  community-based 
planning,  and  creating  new  partnerships 
between  neighborhoods,  local 
government  and  the  Federal 
government.  In  order  to  qualify,  certain 
economic/demographic  requirements 
have  to  be  met.  and  the  competing 
cities/towns  have  to  submit  innovative 
and  comprehensive  strategic  plans  for 
revitalization  of  the  targeted  areas. 

RUS  concurs  with  the  - 
reconunendation  and  has  reworded  this 
definition  for  clarify.  The  definition  of 
Champion  Communify  has  been  revised 
to  read  as  follows:  "A  Champion 
Community  is  any  community  that 
submitted  a  valid  application  to  become 
an  Empowerment  Zone/Enterprise 
Communify  (EZ/EC)  area,  met  the 
requirements  to  be  designated  an  EZ/EC 
area,  but  was  not  chosen  because  their 
score  was  not  high  enough  to  be 
selected." 

A  complete  list  of  Champion 
Communities  can  be  found  on  the 
Internet  at  the  following  address: 
www.exec.gov/communit/ 
champion.html;  or  by  contacting  the 
appropriate  RUS  Ar^  office  in 
Washington,  DC. 
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Comment  Summary  (section  1703.108 
Maximum  grant  and  loan  amounts,  and 
section  1703.133(b)  Minimum  number 
of  points  required  for  a  loan).  Concern 
was  expressed  that  with  the  effective 
date  of  the  final  rule  being  so  close  to 
the  end  of  the  fiscal  year  and  the 
selection  dates,  that  RUS  not  wait  to 
publish  the  maximum  grant  and  loan 
amounts,  and  minimum  number  of 
points  required  for  a  loan.  This 
information  may  make  a  difference  in 
determining  whether  an  organization 
submits  an  application  this  fiscal  year. 

Response.  RUS  has  committed  to  its 
customers  that  it  will  award  the  FY 
1997  grants  and  loans  in  1997.  RUS 
preferred  to  provide  the  public  with  an 
opixyrtunity  to  comment  on  the 
proposed  rule  prior  to  making  such 
determinations.  The  maximum  grant 
and  loan  amounts  and  minimum 
number  of  points  required  for  a  loan  are 
published  in  a  notice  elsewhere  in  this 
separate  part  of  the  Federal  Register. 

Comment  Summary  (section  1 703.109 
(m)  and  (n)  Coordination  with  USDA 
State  Directors,  Rural  Development). 
One  commenter  suggested  that  it  would 
be  an  advantage  to  have  the  paperwork 
for  a  grant  or  loan  flow  through  the  State 
offices  for  Rural  Development.  The 
commenter  believes  that  this  structure 
would  put  the  fact  analysis  of  the 
application  process  closer  to  the  project. 

Response.  RUS  requires  all  applicants 
to  consult  with  the  USDA  State  Director, 
Rural  Development,  to  assure 
conformity  with  the  USDA  strategic 
plan  in  that  State.  Applicants  are  also 
required  to  consult  with  USDA  State 
Directors  on  the  availability  of  other 
sources  of  funding  at  the  state  or  local 
level.  Further.  USDA  state  and  local 
offices  provide  information  and 
outreach  regarding  the  program.  The 
program,  however,  is  a  nationwide 
competition  which  awards  the  best 
projects  from  throughout  the  country 
using  a  consistent  and  developed  expert 
evaluation  process.  The  RUS  ensures 
that  reviewers  of  applications  have 
technical  or  managerial  expertise  in  the 
fields  of  teleconunimications, 
telemedicine,  distance  learning  and 
project  management  and  are  able  to 
evaluate  sufficiently  each  application 
fully  on  its  merits.  From  this  process  the 
best  of  the  best  are  awarded  nationwide 
recognition  and  support.  State  and  local 
offices  are  encouraged  to  ensure  all 
eligible  recipients  have  the  opportunity 
to  compete. 

Comment  Summary  (section  1 703. 112 
Determination  of  types  of  financial 
assistance).  One  commenter  suggested 
that  RUS  grant  funds  be  reserved  for  K- 
12  school  districts  only  and  that  loans 
to  educational  facilities  be  restricted  to 


colleges  and  universities.  Since  K-12 
school  districts  are  generally  prohibited 
from  incurring  long-term  debt,  this 
recommendation  should  be  strongly 
considered. 

Response.  The  DLT  program  is 
intended  primarily  to  benefit  people, 
not  institutions.  Colleges  and 
universities  are  existing  sources  of 
advanced  education  that  can  be  made 
available  to  K-12  schools  through 
distance  learning  without  incurring  the 
additional  cost  of  duplicating  existing 
educational  sources.  To  integrate 
advanced  technologies  into  K-12 
classrooms,  libraries  and  other 
educational  settings,  RUS  encourages 
the  establishment  of  consortia  to  help 
address  the  effective  use  of  technology 
in  distance  learning  and  telemedicine 
services.  The  legislative  history  of  the 
DLT  program  evidences  a  clear 
intention  to  use  the  benefits  of 
technology  to  bring  the  advantages  of 
sophisticated  educational  and  medical 
resources  to  residents  of  rural  areas. 
Thus,  educational  institutions  at  all 
levels  are  encouraged  to  participate  in 
the  program  for  the  express  purpose  of 
providing  service  to  rural  residents. 

Comment  Summary  (section 
1 703.1 1 2(b)  Detennination  of  types  of 
financial  assistance).  An  organization 
commented  that  the  National  School 
Lunch  Program  (NSLP)-based  system  for 
determining  eligibility  for  financial 
assistance  is  flawed  since  the  percentage 
of  lunch-eligible  children  is  only  a 
partial  relationship  to  an  applicant's 
ability  to  pay  for  telecommunications 
technology.  The  commenter  suggested 
that  the  additional  factor  of  "proximity 
to  interstate  highways"  be  considered. 
For  instance,  in  rural  areas,  a 
community's  location  adjacent  to  an 
interstate  highway  results  in 
commercial  development,  producing 
significant  tax  ratables.  A  community 
that  is  distant  from  an  interstate  may 
have  a  higher  per-capita  income  (hence, 
fewer  lunch-eligible  children),  but  a 
significantly  lowar  tax  base,  and 
therefore  be  less  able  to  purchase 
technology  without  external  support. 

Another  commenter  also  questioned 
whether  this  type  of  measure  is  as 
effective  as  the  measures  used  in  other 
rural  economic  development  programs, 
e.g.,  poverty  and  unemployment  levels. 
The  NSLP-system  posed  an  anomaly  for 
one  particular  school  district  the 
commenter  studied.  They  found  that  the 
middle  school  had  a  rate  of  64  percent 
where  the  high  school  had  a  rate  of  only 
36  percent  participation.  They 
questioned  if  this  was  a  nation-wide 
trend. 

Concern  was  also  expressed  over  the 
three  categories  used  to  determine 


eligibility  for  type  of  financial  assistance 
and  suggested  the  thresholds  be 
lowered;  thereby  allowing  for  a  greater 
number  of  applicants  eligible  for  grants 
only. 

An  organization  also  commented  that 
some  in  school  districts  believe  that 
persons  who  could  qualify  do  not  apply 
for  a  Federally-funded  school  lunch 
because  they  fear  the  stigma  more  than 
the  possible  benefit.  Thus,  there  could 
well  be  built  in  differences  between 
communities  based  on  mores.  The 
commenter  believes  that,  in  gathering 
NSLP  percentages  and  ratios  across  the 
country  and  permitting  local 
presentation  in  a  particular  application, 
the  results  may  prove  far  from  objective. 

In  addition,  it  was  suggested  that  the 
two  gaps,  32-33  percent  and  60-61 
percent,  in  the  eligibility  formula  be 
addressed.  The  eligibility  status  of 
applicants  who  fall  into  these  gaps  is 
ambiguous. 

Response.  The  RUS'  choice  of  using 
the  school  lunch  program  is  consistent 
with  the  Federal  Communications 
Conunission's  (FCC)  implementation  of 
the  discounts  for  telecommunications 
services  for  all  schools  (K-12),  libraries, 
and  rural  health  care  providers,  as 
required  by  the  Telecommunications 
Act  of  1996.  The  FCC,  like  the  RUS, 
uses  the  school  lunch  program,  in  part, 
because  it  is  an  adjusted  measure  of 
average  financial  make-up  of  a 
community.  The  DLT  program  fits  hand- 
in-glove  with  the  FCC  discounts,  with 
the  FCC  discounts  focusing  on  monthly 
operating  expense  and  inside  wire,  and 
the  DLT  focusing  on  end-user 
equipment.  It  is  an  added  benefit  that 
the  RUS  and  the  FCC  both  chose  the 
school  lunch  program. 

With  regard  to  employing  a  measure 
different  from  the  NSLP  such  as  poverty 
and  unemployment  levels,  which  are 
usually  determined  based  on  county 
demographics,  rural  areas  that  contain 
high  levels  of  unemployment  and 
extreme  levels  of  people  on  public 
assistance  are  sometimes  located  in      . 
urban  counties.  The  NSLP-based  system 
emphasizes  the  location  of  the 
residences  of  the  users  of  the  project 
itself,  and  is  a  good  determinant  for 
measuring  the  relative  well-t)eing  of  the 
area.  This  approach,  based  on  a  school 
districts  level  of  eligibility  not  level  of 
student  participation,  highlights  an 
important  characteristic  of  the  most 
needy  parts  of  rural  areas  that  make 
them  different  from  more  affluent  areas; 
financial  hardship.  This  method  also 
offers  a  particular  advantage  to  RUS  in 
administering  this  program.  The  NSLP- 
based  system  is  objective  and  easy  for 
applicants  to  understand  and  RUS  to 
administer. 
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The  intent  of  the  three  categories  of 
applicants  is  to  maximize  the  beneBts  of 
a  limited  source  of  grant  funding  by 
awarding  grants  to  those  applicants 
serving  areas  of  financial  need.  Except 
as  cited  in  §  1703.118,  grants  will  only 
be  awarded  to  applicants  that  do  not 
have  the  resources  to  repay  loans.  The 
1995  statistics  for  the  NSLP  indicate 
that  the  percentages  to  be  used  to 
establish  eligibility  for  loans  and  grants 
will  result  in  financial  assistance  in  the 
form  of  loans  for  about  75  percent  of 
qualifying  applications. 

Witn  regard  to  the  two  gaps  in  the 
percentage  ratios  used  in  the  eligibility 
formula,  the  regulation  has  been  revised 
to  clarify  that  RUS  will  round  up  to  the 
next  highest  or  round  down  to  the  next 
lowest  whole  number  for  fraction  of 
percentages  at  or  greater  than  .5  or  less 
than  .5,  respectively. 

RUS  recognizes  that  the  preamble, 
imder  "Need  for  Services"  inadvertently 
indicated  that  the  points  available  for 
this  scoring  criterion  have  been 
increased  to  represent  26  percent  of  the 
total  possible  points  available  for  any 
project.  The  percent  should  have  read 
24.32  not  26  percent. 

Comment  Summary  (section 
1 703. 1 1 2(f)  Determination  of  types  of 
financial  assistance).  One  organization 
commented  that  the  method  for 
determining  the  loan-grant  ratio  is 
arbitrary.  Applicants  invest  signiHcant 
time  and  financial  resources  in  the 
preparation  of  proposals  that  risk 
receiving  only  $5,000  in  grant  funds.  It 
was  recommended  that  the  minimum 
grant  size  be  raised  to  a  more  significant 
level  (e.g.,  $50,000),  or  that  objective 
criteria  on  ability  to  pay  be  published 
and  used  to  make  the  determination. 

Response.  RUS  has  determined  that 
based  upon  the  great  need  for  these 
types  of  projects  and  the  limited  amount 
of  available  grant  funds,  the  ratios 
established  would  allow  RUS  to  fund 
more  projects.  Therefore,  RUS  was  not 
persuaded  by  the  comment  and  has 
determined  that  in  this  regard  the 
regulation  should  remain  unchanged. 
RUS  intends  to  get  maximum  benefit  for 
the  dollars  invested.  Thus,  considering 
the  funding  limitations  for  this  program, 
RUS  believes  the  method  for 
determining  the  loan-grant  ratio  fairly 
represents  and  meets  the  intent  of  the 
program.  The  purpose  of  this  program  is 
to  provide  financial  assistance,  and, 
such  is  accomplished  through  grants, 
loans,  and  loan-grant  combinations.  The 
proposed  method  maximizes  the 
delivery  of  needed  funds  to  rural  areas. 

Comment  Summary  (section 
1 703. 1 1 7(b)(1)  Scoring  criteria- Need  for 
services).  A  comment  was  made 
regarding  the  desire  to  have  quantifiable 


measures  developed  for  this  analysis 
area.  The  commenter  believes  that  from 
the  suggested  topics  listed  in  this 
section,  some  level  of  points  can  be 
assigned  to  each  of  the  four  (ii,  iii,  iv, 
and  v)  benefit  areas. 

Response.  The  intent  of  RUS  is  to 
allow  applicants  the  flexibility  to 
submit  any  substantiated  information 
that  will  strengthen  the  documentation 
of  their  application  relative  to  need. 
Categorizing  "needs"  may  penalize 
many  worthwhile  projects  since  the 
scope  of  the  "need  issue"  is  so  broad. 
RUS  has  provided  some  examples  of 
how  applicants"  proposed  projects  will 
meet  the  needs  of  their  community,  but 
feel;  it  is  necessary  that  the  applicants 
have  the  flexibility  to  document  their 
unique  "needs." 

RUS  solicited  from  the  public 
suggestions  on  any  objective  method 
that  could  be  used  or  indications  that 
the  subjective  method  is  acceptable.  No 
alternatives,  however,  were  suggested 
and  other  methods  examined  by  RUS 
proved  too  restrictive.  The  regulation 
remains  as  proposed. 

Comment  Summary  (section  1703.128 
Audit  requirements).  This  section  of  the 
proposed  rule  stated  that  grant  and  loan 
recipients  must  provide  an  audit  in 
accordance  with  7  CFR  part  3015, 
subpart  I.  One  commenter  stated  that 
the  referenced  regulatory  section 
subpart  I,  which  discusses  the 
requirements  of  the  Single  Audit  Act  of 
1984,  became  outdated  with  the  passage 
of  the  Single  Audit.  Act  Amendments  of 
1996  (Public  Law  104-156).  Since  the 
requirements  of  the  Amendments  of 
1996  are  effective  for  fiscal  years 
beginning  after  June  30,  1996,  it  was 
reconmiended  that  RUS  update  the 
regulation  accordingly. 

Response.  The  final  rule  has  been 
changed  to  refer  to  the  audit 
requirements  contained  in  7  CFR  part 
3051,  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,  or  its  successor,  and  7  CFR 
part  1773,  Policy  on  Audits  of  RUS 
Borrowers.  Part  3051  applies  to  not-for- 
profit  organizations  (including 
hospitals,  colleges  and  universities)  and 
state,  local  and  Indian  tribal 
govenunents.  Part  1773  applies  to  for- 
profit  organizations. 

To  furmer  clarify  that  only  applicants 
who  have  the  least  ability  to  repay  the 
full  amount  of  financial  assistance 
provided  receive  grants  or  loan/grant 
combinations,  RUS  is  adding  the 
following  sentence  to  §  1703.112(a)(2): 
"The  applicant's  ability  to  pay  for  the 
project.  Financial  assistance  in  the  form 
of  grants  or  a  combination  of  loans  and 
grants  will  be  made  available  only  to 
those  otherwise  eligible  applicants 


determined  by  the  Administrator,  after 
review  of  the  financial  information 
furnished  by  the  applicant,  to  have  the 
least  ability  to  repay  the  full  amount  of 
assistance  provided." 

RUS  also  substituted  the  words 
financial  assistance  for  funding  in  the 
heading  of  §  1703.109  and  §  1703.112, 
and  throughout  the  final  rule  where 
appropriate.  Since  the  term  financial 
assistance  is  defined  in  the  final  rule, 
this  change  was  made  in  the  interest  of 
uniformity. 

RUS  has  determined  that  unless  this 
rule  is  effective  upon  publication  in  the 
Federal  Register,  it  is  unlikely  that 
much  if  any  of  the  Fiscal  Year  1997 
authorization  for  the  Distance  Learning 
and  Telemedicine  Loan  and  Grant 
Program  will  be  available  for  use  by 
loan  and  grant  recipients  before  the 
authorization  lapses. 

List  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grant 
programs — education,  Grant  programs — 
health  care.  Grant  programs — housing 
and  community  development.  Loan 
programs — education.  Loan  programs — 
health  care.  Loan  programs — housing 
and  community  development,  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVn  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1703— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  part  1703 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.  and  950aaa 
et  seq.;  Pub.  L.  103-354.  108  SUt  3178  (7 
U.S.C.  6941  et  seq.). 

2.  Subpart  D  of  part  1 703  is  revised  to 
read  as  follows: 

SubfMTt  D — Distance  Learning  and 
Teimnedicine  Loan  and  Grant  Program 

o6C< 

1703.100  Purpose. 

1703.101  Policy. 

1703.102  DefiniUoos. 

1703.103  Applicant  eligibility  and 
allocation  of  funds. 

1703.104  Allowable  grant  and  loan  funding 
p>ercentage. 

1703.105  Grant  and  loan  purposet. 

1703.106  In-kind  matching  provisions. 

1703.107  Ineligible  loan  and  grant 
purposes. 

1 703 .  108    Maximum  and  minimum  sizes  of 
a  grant  and  a  loan. 

1703.109  The  application  for  financial 
assistance. 

1703.110  Conflict  of  interest. 

1708.111  (Reserved) 

1703.112  Determination  of  types  of 
financial  assistance. 

1703.113  Application  filing  dates,  location, 
processing,  and  public  notification. 
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1703.114—1703.116     (Reserved) 

1703.117  Criteria  for  scoring  applications. 

1703.118  Other  application  selection 
provisions. 

1703.119  Appeal  provisions. 
1703.120—1703.121     [Reserved) 
1703.122    Further  processing  of  selected 

applications. 
1703.123—1703.125     [Reserved] 
1703.126    Disbursement  of  loan  and  grant 

funds. 
1 703 . 1 2  7    Reporting  and  oversight 

requirements. 

1703.128  Audit  requirements. 

1 703. 1 29  Repayment  of  loans. 
1703.130—1703.134     [Reserved] 

1703.135  Grant  and  loan  administration. 

1703.136  Changes  in  project  objectives  or 
scope. 

1703.137  Grant  and  loan  termination 
provisions. 

1703.13&— 1703.139     (Reserved] 
1703.140    Expedited  telecommunications 

loans. 
Appendix  A  to  Subpart  D  of  Part  1703— 

Environmental  Questionnaire. 

Subpart  D— OMance  Learning  and 
Tatomadicina  Loan  and  Grant  Program 

S  1703.100    Purpose. 

The  purpose  of  this  subpart  is  to 
encourage  and  improve  telemedicine 
services  and  distance  learning  services 
in  rural  areas  through  the  use  of 
telecommunications,  computer 
networks,  and  related  advanced 
technologies  by  students,  teachers, 
medical  professionals,  and  rural 
residents. 

S  1703.101    Policy. 

(a)  RUS  recognizes  that  the 
transmission  of  information  is  vital  to 
the  economic  development,  education, 
and  health  of  rural  Americans.  To 
further  this  objective,  RUS  will  award 
loans  and  grants  under  this  subpart  to 
distance  learning  and  telemedicine 
projects  that  will  improve  the  access  of 
people  residing  in  rural  areas  to 
improved  educational,  learning, 
training,  and  health  care  services. 
Unless  a  distinction  is  made  in  the 
various  sections  of  this  subpart,  all 
aspects  of  this  subpart  will  apply  to  all 
reauests  for  financial  assistance. 

(b)  In  providing  assistance  under  this 
subpart,  RUS  will  give  priority  to  rural 
areas  that  it  believes  have  the  greatest 
need  of  distance  learning  and 
telemedicine  services.  RUS  believes  that 
generally  the  need  is  greatest  in 
economically  challenged  areas  and 
those  requiring  high  costs  to  serve.  This 
program  is  consistent  with  provisions  of 
the  1996  Telecommunications  Act 
(Public  Law  104-104,  110  Stat.  56)  that 
designates  telecommunications  service 
discounts  for  schools,  libraries,  and 
rural  health  care  providers  providing 
benefits  to  rural  end-users.  RUS  will 


take  into  consideration  the  community's 
involvement  in  the  project  and  the 
applicant's  ability  to  leverage  grant 
funds  based  on  its  access  to  capital. 

(c)  RUS  believes  that  the  residents  of 
rural  areas  and  their  local  institutions 
which  serve  them  can  best  determine 
what  are  the  most  appropriate 
communications  or  information  systems 
for  use  in  their  respective  communities. 
Therefore,  in  administering  this  subpart, 
RUS  will  not  favor  or  mandate  the  use 
of  one  particular  technology  over 
another. 

(d)  All  rural  institutions  are 
encouraged  to  cooperate  with  each  other 
and  with  applicants  and  end  users  in 
promoting  the  program  being 
implemented  imder  this  subpart. 

(e)  RUS  staff  will  make  diligent  efforts 
to  inform  potential  applicants  in  rural 
areas  of  the  program  being  implemented 
under  this  subpart. 

(f)  Financial  assistance  under  this 
subpart  will  consist  of  grants  or  cost  of 
money  loans,  or  both.  The 
Administrator  shall  determine  the 
portion  of  the  financial  assistance 
provided  to  a  recipient  that  consists  of 
grants  and  the  {>ortion  that  consists  of 
cost  of  money  loans  so  as  to  result  in  the 
maximum  feasible  repayment  to  the 
government  of  the  financial  assistance, 
based  on  the  ability  of  the  recipient  to 
repay  and  with  the  full  utilization  of 
funds  made  available  to  carry  out  this 
subpart. 

(g)  The  Administrator  may  provide  a 
cost  of  money  loan  to  entities  using 
telemedicine  and  distance  learning 
services,  and,  to  entities  providing  or 
proposing  to  provide  telemedicine 
service  or  distance  learning  service  to 
other  persons  at  rates  calculated  to 
ensure  that  the  benefit  of  the  financial 
assistance  is  passed  through  to  the  other 
persons. 

(h)  The  Administrator  may  provide  a 
cost  of  money  loan  under  this  subpart 
to  a  borrower  of  a  telecommunications 
or  electric  loan  under  the  Rural 
Electrification  Act  of  1936,  as  amended. 
A  borrower  receiving  a  cost  of  money 
loan  under  this  subpart  shall: 

(1)  Make  the  funds  provided 
available,  under  any  terms  it  so  chooses 
as  long  as  the  terms  are  no  more 
stringent  than  the  terms  under  which  it 
received  the  financial  assistance,  to 
entities  that  qualify  as  distance  learning 
or  telemedicine  projects  satisfying  the 
requirements  of  this  subpart. 

(2)  Use  the  funds  provided  to  acquire, 
install,  improve,  or  extend  a  system 
referred  to  in  this  subpart. 


§  1 703. 1 02    Detin  Itions. 

Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901 
et  seq.]. 

Administrator  means  the 
Administrator  of  the  Rural  Utilities 
Service,  or  designee  or  successor. 

Applicant  means  an  eligible 
organization  which  applies  for  financial 
assistance  under  this  subpart. 

Champion  Community  raeans  any 
community  that  submitted  a  valid 
application  to  become  an  Empowerment 
Zone/Enterprise  Community  (EZ/EC) 
area,  met  the  requirements  to  be 
designated  an  EZ/EC  area,  but  was  not 
chosen  because  their  score  was  not  hi^ 
enough  to  be  selected. 

Completed  application  means  an 
application  that  includes  all  those  items 
specified  in  §  1703.109  in  form  and 
substance  satisfactory  to  the 
Administrator. 

Comprehensive  rural 
telecommunications  plan  means  the 
plan  submitted  by  an  applicant  in 
accordance  with  §  1703.109(a}. 

Computer  networks  means  computer 
hardware  and  software,  terminals,  signal 
conversion  equipment  including  both 
modulators  and  demodulators,  or 
related  devices,  used  to  communicate 
with  other  computers  to  process  and 
exchange  data  through  a 
telecommunication  network  in  which 
signals  are  generated,  modified,  or 
prepared  for  transmission,  or  received, 
via  telecommunications  terminal 
equipment  and  telecommunications 
transmission  facilities. 

Consortium  means  a  combination  or 
group  of  eligible  entities  formed  to 
undertake  the  purposes  for  which  the 
distance  learning  and  telemedicine 
financial  assistance  is  provided.  Each 
consortium  shall  be  composed  of  a 
minimum  of  two  eligible  organizations 
that  meet  the  requirements  of 
§1703.103. 

Construct  means  to  acquire,  construct, 
extend,  improve,  or  install  a  facility  or 
system. 

Cost  of  money  loan  means  a  loan 
made  imder  the  DLT  program  bearing 
interest  at  a  rate  equal  to  the  then 
current  cost  of  money  to  the 
government,  at  the  time  the  feasibility 
study  is  completed,  for  loans  of  similar 
maturity  not  to  exceed  10  years. 

Data  terminal  equipment  means 
equipment  that  converts  user 
information  into  data  signals  for 
transmission,  or  reconverts  the  received 
data  signals  into  user  information,  and 
is  normally  found  on  the  terminal  of  a 
circuit  and  on  the  premises  of  the  end 
user. 


UMI 
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Distance  learning  means  a 
telecommunications  link  to  an  end  user 
through  the  use  of  eligible  equipment  to: 

(1)  Provide  educational  programs, 
instruction,  or  information  originating 
in  one  area,  whether  nu-al  or  not,  to 
students  and  teachers  who  are  located 
in  nual  areas;  or 

(2)  Connect  teachers  and  students, 
located  in  one  rural  area  with  teachers 
and  students  that  are  located  in  a 
different  rural  area. 

DLT  borrower  means  an  entity  that 
has  outstanding  loans  under  the 
provisions  of  the  DLT  program. 

DLT  program  means  the  Distance 
Learning  and  Telemedicine  Loan  and 
Grant  Program  administered  by  RUS 
pursuant  to  subtitle  D,  chapter  1,  of  the 
Rural  Economic  Development  Act  of 
1990,  as  amended  (7  U.S.C.  950aaa 
through  950aaa-4). 

Economic  useful  life  as  applied  to 
facilities  financed  under  the  DLT 
program  means  the  number  of  years 
resulting  from  dividing  100  percent  by 
the  depreciation  rate  (expressed  as  a 
percent)  based  on  Internal  Revenue 
Service  depreciation  rules  or  recognized 
telecommunications  industry 
guidelines. 

Eligible  equipment  means  computer 
hardware  and  software,  audio  and 
visual  equipment,  computer  network 
components,  telecommunications 
terminal  equipment, 
telecommunications  transmission 
facilities,  data  terminal  equipment, 
inside  wiring,  interactive  video 
equipment,  or  other  facilities  that  >vould 
further  telemedicine  services  or  distance 
learning  services.  Land,  buildings,  or 
building  construction  are  not 
considered  eligible  equipment  (see 
§1703.107(a)(10)). 

Eligible  organization  means  an 
incorporated  entity  that  meets  the 
requirements  of  §  1703.103. 

Empowerment  Zone  and  Enterprise 
Community  (EZ/EC)  means  any 
community  whose  designation  as  such 
pursuant  to  26  U.S.C.  1391  et  seq.  is  in 
effect  at  the  time  RUS  agrees  to  provide 
financial  assistance. 

End  user  means  either  or  both  of  the 
following: 

(1)  Rural  elementary  or  secondary 
schools  or  other  educational 
institutions,  such  as  institutions  of 
higher  education,  vocational  and  adult 
training  and  education  centers,  libraries, 
and  teacher  training  centers,  and 
students,  teachers  and  instructors  using 
such  rural  educational  facilities,  that 
participate  in  a  rural  distance  learning 
telecommunications  program  through  a 
project  funded  under  this  subpart; 

(2)  Rural  hospitals,  primary  care 
centers  or  facilities,  such  as  medical 


centers  and  climes,  ansl  physicians  and 
staff  using  such  rural  medical  facilities, 
that  participate  in  a  rural  telemedicine 
program  through  a  project  funded  imder 
this  subpart. 

End  user  site  means  a  facility  that  is 
part  of  a  network  or  telecommunications 
system  that  is  utilized  by  end  users. 

Financial  assistance  snail  consist  of 
grants,  cost  of  money  loans,  or  both* 
made  under  the  DLT  program. 

Grant  documents  means  the  letter  of 
agreement,  including  any  amendments 
and  supplements  thereto,  between  RUS 
and  the  grant  recipient. 

Grantee  means  a  recipient  of  a  grant 
from  RUS  to  carry  out  the  purposes  of 
the  DLT  program. 

Hub  means  control  center  of  a 
network  or  telecommunications  system. 

Instructional  programmiag  means 
educational  material,  including 
computer  software,  which  would  be 
used  for  educational  purposes  in 
connection  with  eligible  equipment  but 
does  not  include  salaries,  benefits,  and 
overhead  of  medical  or  educational 
personnel. 

Interactive  video  equipment  means 
equipment  used  to  produce  and  prepare 
for  transmission  audio  and  visual 
signals  from  at  least  two  distant 
locations  such  that  individuals  at  such 
locations  can  orally  and  visually 
communicate  with  each  other.  Such 
equipment  includes  monitors,  other 
display  devices,  cameras  or  other 
recording  devices,  audio  pickup 
devices,  and  other  related  equipment. 

Letter  of  agreement  means  a  legal 
document  executed  by  RUS  and  the 
grantee  that  contains  specific  terms, 
conditions,  requirements,  and 
understandings  applicable  to  a 
particular  grant. 

Loan  documents  mean  the  loan 
agreement,  note,  and  security 
agreement,  including  any  amendments 
and  supplements  thereto,  between  RUS 
and  the  DLT  or  Telecommunications/ 
Electric  borrower. 

Local  exchange  carrier  means  a 
commercial,  cooperative  or  mutual-type 
association,  or  public  body  that  is 
engaged  in  the  provision  of  telephone 
exchange  service  or  exchange  access. 

Matching  funds  means  the  applicant's 
funding  contribution  for  allowable 
purposes. 

National  School  Lunch  Program 
(NSLP)  means  the  federally  assisted 
meal  program  established  under  the 
National  School  Lunch  Act  of  1946  (42 
U.S.C.  1751). 

Project  means  an  undertaking  to 
provide  or  improve  distance  learning  or 
telemedicine  by  using  financial 
assistance  provided  under  the  DLT 
program. 


Project  service  area  means  the  area  in 
which  at  least  90  percent  of  the  persons 
to  be  served  by  the  project  are  likely  to. 
reside. 

Rural  community  facilities  means 
facilities  such  as  schools,  libraries, 
learning  centers,  training  facilities, 
hospitals,  medical  centers,  or  similar 
facilities,  primarily  used  by  residents  of 
rural  areas,  that  will  use  a 
telecommunications,  computer  network, 
or  related  advanced  technology  system 
to  provide  educational  or  health  care 
benefits  primarily  to  residents  of  rural 
areas. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture  formerly 
known  as  REA,  see  7  CFR  1700.1. 

Scope  of  work  means  a  detailed  plan 
of  work  that  has  been  approved  by  the 
Administrator  to  be  performed  by  the 
applicant  using  financial  assistance 
provided  under  this  subpart. 

Secretary  means  the  Secretary  of 
Agriculture. 

Technical  assistance  means: 

(1)  Assistance  in  learning  to  operate 
equipment  or  systems;  and 

(2)  Studies,  analyses,  designs,  reports, 
manuals,  guides,  literature,  or  other 
forms  of  creating,  acquiring,  or 
disseminating  information. 

Telecommunications  carrier  means 
any  provider  of  telecommunications 
services. 

Telecommunications/Electric 
borrower  means  an  entity  that  has 
outstanding  electric  or 
telecommunications  RUS  or  Rural 
Telephone  Bank  loans  or  loan 
guarantees  under  the  provisions  of  the 
Act. 

Telecommunications  terminal 
equipment  means  the  assembly  of 
telecommunications  equipment  at  the 
end  of  a  circuit  or  path  of  a  signal, 
including  but  not  limited  to  over  the  air 
broadcast,  satellite,  and  microwave, 
normally  located  on  the  premises  of  the 
end  user,  that  interfaces  with 
telecommunications  transmission 
facilities,  and  that  is  used  to  modify, 
convert,  encode,  or  otherwise  prepare 
signals  to  be  transmitted  via  such 
telecommunications  facilities,  or  that  is 
used  to  modify,  reconvert,  or  carry 
signals  received  from  such  facilities,  the 
purpose  of  which  is  to  accomplish  the 
goal  for  which  the  circuit  or  signal  was 
established. 

Telecommunications  transmission 
facilities  means  facilities  that  transmit, 
receive,  or  carry  data  between  the 
telecommunications  terminal 
equipment  at  each  end  of  the 
telecommunications  circuit  or  path. 
Such  facilities  include  microwave 
antermae,  relay  stations  and  towers. 
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other  telecommunications  antemiae, 
fiber-optic  cables  and  repeaters,  coaxial 
cables,  communication  satellite  ground 
station  complexes,  copper  cable 
electronic  equipment  associated  with 
telecommunications  transmissions,  and 
similar  items. 

Telemedicine  means  a 
telecommunications  link  to  an  end  user 
through  the  use  of  eligible  equipment 
which  electronically  links  medical 
professionals  at  separate  sites  in  order  to 
exchange  health  care  information  in 
audio,  video,  graphic,  or  other  format 
for  the  purpose  of  providing  improved 
health  care  services  primarily  to 
residents  of  rural  areas. 

§1703.109    AppUcanI  ettgAHHty  and 
ailocalion  of  funds. 

(a)  To  be  eligible  to  receive  financial 
assistance  under  this  subpart,  the 
applicant  must  t>e  organized  in  one  of 
the  following  corporate  structures: 

(1)  An  incorporated  organization, 
partnership,  Indian  tribe  and  tribal 
organization  as  defined  in  25  U.S.C. 
450b  (b)  and  (c).  or  other  legal  entity, 
including  a  municipal  corporation  or  a 
private  corporation  organized  on  a  for- 
profit  or  not-for-profit  basis,  which 
operates,  or  will  operate,  a  school, 
college,  university,  learning  center, 
training  facility,  or  other  educational 
institution,  including  a  regional 
educational  laboratory,  library,  hospital, 
medical  center,  medical  clinic  or  any 
rural  community  facility.  A  state 
government,  other  than  a  state 
government  entity  that  operates  a  rural 
community  facility,  is  not  considered  an 
eligible  applicant;  or 

(2)  A  consortium,  as  defined  in 
§  1703.102.  A  consortium  which 
includes  a  state  government  entity  is 
only  eligible  if  the  state  government 
entity  operates  a  rural  community 
facility;  or 

(3)  An  incorporated  organization, 
partnership,  Indian  tribe  and  tribal 
organization  as  defined  in  25  U.S.C. 
450b  (b)  and  (c),  or  other  legal  entity 
which  is  providing  or  proposes  to 
provide  telemedicine  service  or  distance 
learning  service  to  other  legal  entities  or 
consortia  at  rates  calculated  to  ensure 
that  the  economic  value  and  other 
benefits  of  the  distance  learning  or 
telemedicine  grant  is  passed  through  to 
such  other  legal  entities  or  consortia. 

(b)  At  least  one  of  the  entities  in  a 
partnership  or  consortium  must  be 
eligible  individually,  and  the 
partnership  or  consortium  must  provide 
written  evidence  of  its  legal  capacity  to 
contract  with  RUS.  If  a  partnership  or 
consortium  lacks  the  capacity  to 
contract,  each  individual  entity  must 
contract  with  RUS  on  its  own  behalf. 


(c)  A  borrower  of  an  electric  or 
telecommunications  loan  under  the  Act 
is  eligible  for  a  cost  of  money  loan  only. 

(d)  All  applications  for  financial 
assistance,  with  the  exception  of 
applications  requesting  a  loan  and 
having  the  minimum  required  score, 
will  be  ranked  by  the  type  of  application 
(health  care  or  educational)  and  total 
points  scored.  Grant  funds  available  for 
medical  and  educational  applicants  will 
be  allocated  based  on  the  total  number 
of  medical  and  educational  applications 
scoring  in  the  top  50  percent  of  all 
applications  received  for  that  fiscal  year. 
Applications  will  be  ranked  only  in  one 
category  based  on  the  predominant  use 
of  the  project. 

§1703.104    Allowabta  grant  and  loan 
funding  percentage. 

(a)  Financial  assistance,  except  as 
noted  in  paragraph  (b)  of  this  section, 
may  be  used  by  eligible  organizations 
for  distance  learning  and  telemedicine 
projects  to  finance  up  to  70  percent  of 
the  cost  of  allowable  purposes  outlined 
in  §  1703.105  provided  that  no  financial 
assistance  may  exceed  the  maximum 
grant  or  loan  amount  for  the  year  in 
which  the  grant  or  loan  is  made. 

(b)  Cost  of  money  loans  requested  by 
an  applicant  may  be  used  by  eligible 
organizations  for  distance  learning  and 
telemedicine  projects  to  finance  up  to 
90  percent  of  the  cost  of  allowable  loan 
purposes  outlined  in  §  1703.105, 
provided  that  no  loan  may  exceed  the 
maximum  loan  amount  for  the  year  in 
which  the  loan  is  made.  Financial 
assistance  applications  that  do  not 
request  a  loan  and  qualify  for  a  loan  or 
combination  loan  and  grant  will  be 
funded  up  to  70  percent  of  the  cost  of 
allowable  purposes. 

}  1703.105    Grant  and  loan  purposes. 

Grants  and  loans  shall  be  limited  to 
costs  associated  with  the  initial  capital 
assets  associated  with  the  project.  Grant 
and  loan  funds  as  set  out  in  the  last 
sentence  of  this  section  shall  not  exceed 
twenty  percent  (20  percent)  of  the 
requested  financial  assistance.  The 
following  are  allowable  grant  and  loan 
purposes: 

(a)  Acquiring,  by  lease  or  purchase, 
eligible  equipment  as  defined  in 
§1703.102; 

fb)  Acquiring  instructional 
programming:  and 

(c)  Providing  technical  assistance  and 
instruction  for  using  eligible  equipment, 
including  any  related  software; 
developing  instructional  programming; 
providing  engineering  or  environmental 
studies  relating  to  the  establishment  or 
expansion  of  the  phase  of  the  project 


that  is  being  financed  with  the  financial 
assistance. 

S 1 703. 1 06    In-kind  matcMng  provisions. 

(a)  In-kind  matching,  the  applicant's 
minimum  funding  contribution 
(specified  in  §  1703.104)  for  allowable 
purposes,  is  generally  required  in  the 
form  of  cash.  However,  in-kind 
contributions  for  the  purposes  listed  in 
S  1703.105  may  be  substituted  for  cash. 

(b)  In-kind  items  listed  in  §  1703.105 
mxist  be  non-depreciated  or  new  assets 
with  established  monetary  value. 
Manufactujers  or  service  providers 
discounts  are  not  considered  in-kind 
matching. 

(c)  Financial  assistance  may  be 
provided  for  end  user  sites.  Financial 
assistance  may  also  be  provided  for 
hubs  located  in  rural  or  non-rural  areas, 
if  they  are  necessary  to  provide  distance 
learning  or  telemedicine  services  to 
rural  residents  at  end  user  sites. 


Inellgit 


and  grant 


11703.107 
purpoaas. 

(a)  Without  limitation,  financial 
assistance  under  this  subpart  will  not  be 
provided: 

(1)  To  cover  the  costs  of  installing  or 
constructing  telecommunications 
transmission  facilities,  except  as 
provided  in  paragraph  (c)  of  this 
section; 

(2)  To  pay  for  medical  equipment 
except  medical  equipment  primarily 
used  for  encoding  and  decoding  data, 
such  as  images,  for  transmission  over  a 
telecommunications  or  computer 
network; 

(3)  To  pay  salaries,  wages,  or 
employee  benefits  to  medical  or 
educational  personnel; 

(4)  To  pay  for  the  salaries  or 
administrative  expenses  of  the  applicant 
or  the  project; 

(5)  To  purchase  equipment  that  will 
be  owned  by  the  local  exchange  carrier 
or  another  telecommunications  service 
provider; 

(6)  To  duplicate  facilities  providing 
distance  learning  or  telemedicine 
services  in  place  or  to  reimburse  the 
applicant  or  others  for  costs  incurred 
prior  to  RUS'  receipt  of  the  completed 
application; 

(7)  To  pay  costs  of  preparing  the 
application  package  for  financial 
assistance  under  this  program; 

(8)  For  projects  whose  sole  objective 
is  to  provide  links  between  teachers  and 
students  or  medical  professionals  who 
are  located  at  the  same  facility; 

(9)  For  site  development  and  the 
destruction  or  alteration  of  buildings; 

(10)  For  the  purchase  of  land, 
buildings,  or  building  construction; 
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(11)  For  projects  located  in  areas 
covered  by  the  Coastal  Barrier  Resources 
Act  (16  U.S.C.  3501  et  seq.); 

(12)  For  any  purpose  that  the 
Administrator  has  not  specifically 
approved;  or 

(13)  Except  for  leases  provided  in 

§  1703.105,  to  pay  the  cost  of  recurring 
or  operating  expenses  for  the  project. 

(b)  Except  as  otherwise  provided  in 
§  1703.140,  funds  shall  not  be  used  to 
finance  a  project  in  part  when  success 
of  the  project  is  dependent  upon  the 
receipt  of  additional  financial  assistance 
under  \his  subpart  D  or  is  dependent 
upon  the  receipt  of  other  funding  that  is 
not  assiued. 

(c)  Loans  can  be  used  to  cover  the 
costs  of  telecommunications 
transmission  facilities  if  no 
telecommunications  carrier  will  install 
such  facilities  under  the  Act  or  through 
other  financing  procedures  within  a 
reasonable  time  period  and  at  a  cost  to 
the  applicant  that  does  not  jeopardize 
the  feasibility  of  the  project,  as 
determined  by  the  Administrator. 

§1703.105    Maximum  and  minimum  sizes 
of  a  grar:  anc  a  ^oa"' 

Applications  for  grants  and  loans  to 
be  considered  under  this  subpart  will  be 
subject  to  limitations  on  the  proposed 
amount  of  financial  assistance.  The 
Administrator  may  establish  the 
maximum  amount  of  financial 
assistance  to  be  made  available  to  an 
individual  recipient  for  each  fiscal  year 
under  this  subpart,  by  publishing  notice 
of  the  maximum  amount  in  the  Federal 
Register  not  more  than  45  days  after 
funds  are  made  available  for  the  fiscal 
year  to  carry  out  this  subpart.  The 
minimum  size  of  a  grant  or  loan  is 
$50,000. 

?  ■'■?'03.l*?9    ""le  3DDlicatlon  for  financial 

The  following  items  comprise  the 
required  material  that  must  be 
submitted  to  RUS  in  support  of  the 
application  for  financial  assistance: 

(a)  Proposed  scope  of  work  of  the 
project  The  proposed  scope  of  work  of 
the  project  which  includes,  at  a 
minimum: 

(1)  The  specific  activities  to  be 
performed  under  the  project; 

(2)  Who  will  carry  out  the  activities; 

(3)  The  time-frames  for  accomplishing 
the  project  objectives  and  activities;  and 

(4)  A  budget  for  capital  expenditures 
reflecting  the  line  item  costs  for  both  the 
grant  and  loan  funds  and  other  sources 
of  funds  for  the  project. 

(b)  Executive  sunMnary  for  the  project. 
The  applicant  must  provide  RUS  a 
general  project  overview,  verification  of 
compliance  with  the  general 


requirements  of  this  subpart,  and 
documentation  of  eligibility.  The 
executive  sununary  shall  contain  the 
following  9  categories: 

(1)  A  description  of  why  the  project 
is  needed. 

(2)  An  explanation  of  how  the 
applicant  will  address  the  need  cited  in 
paragraph  (b)(1)  of  this  section,  why  the 
applicant  requires  financial  assistance 
and  types  of  educational  or  medical 
services  to  be  offered  by  the  project,  and 
the  benefits  to  the  nu«l  residents. 

(3)  A  description  of  the  applicant, 
documenting  eligibility  with  §  1703.103. 

(4)  An  explanation  of  the  total  cost  of 
the  project  including  a  breakdown  of  the 
RUS  financial  assistance  required  and 
the  source  of  funding  for  the  remainder 
of  the  project. 

(5)  A  statement  that  the  project  is 
either  a  distance  learning  or 
telemedicine  facility  as  defined  in 

§  1703.102.  If  the  project  provides  both 
distance  learning  and  telemedicine 
services,  the  applicant  must  identify  the 
predominant  use  of  the  system. 

(6)  A  general  overview  of  the 
telecommunications  system  to  be 
developed,  including  the  types  of 
equipment,  technologies,  and  facilities 
used. 

(7)  A  description  of  the  participating 
hubs  and  end  user  sites  and  the  number 
of  rural  residents  which  will  be  served 
by  the  proposed  project  at  each  end  user 
site. 

(8)  The  applicant  must  certify  that 
facilities  using  financial  assistance  do 
not  duplicate  adequate  established 
telemedicine  services  or  distance 
learning  services.  RUS  will  make  the 
final  determination  whether  or  not 
financial  assistance  requested  by  an 
applicant  will  duplicate  such  adequate 
established  services. 

(9)  A  listing  of  the  location  of  each 
end  user  site  (city,  town,  village, 
borough  or  rural  area  plus  the  state) 
discussing  how  the  appropriate  National 
School  Lunch  Program  eligibility 
percentage  was  determined  in 
accordance  with  §  1703.112.  These 
percentages  may  be  obtained  from  the 
State  or  local  organization  that 
administers  the  program  and  must  be 
certified  by  that  organization  as  being 
correct. 

(c)  Financial  information.  The 
applicant  must  provide  financial 
information  to  support  the  need  for  the 
financial  assistance  requested  for  the 
project.  It  must  show  its  financial 
capacity  to  carry  out  the  proposed  work, 
and  show  project  feasibility.  For 
educational  institutions  participating  in 
a  project  application  (including  all 
members  of  a  consortium),  the  financial 
data  must  reflect  revenue  and  expense 


reports  and  bdiduce  sneet  reports, 
reflecting  net  worth,  for  the  most  recent 
annual  reporting  period  preceding  the 
date  of  the  application.  For  medical 
institutions  participating  in  a  project 
application  (including  all  members  of  a 
consortium),  the  financial  data  must 
include  income  statement  and  balance 
sheet  reports,  reflecting  net  worth,  for 
the  most  recent  completed  fiscal  year 
preceding  the  date  of  the  application. 
When  the  applicant  is  a  partnership, 
company,  corporation  or  other  entity, 
current  balance  sheets,  reflecting  net 
worth,  are  needed  from  each  of  the 
entities  that  has  at  least  a  20  percent 
interest  in  such  partnership,  company, 
corporation  or  other  entity.  When  the 
applicant  is  a  consortium,  a  current 
balance  sheet,  reflecting  net  worth,  is 
needed  from  each  member  of  the 
consortium  and  from  each  of  the  entities 
that  has  at  least  a  20  percent  interest  in 
such  member  of  the  consortium. 

(1)  Applicants  must  include  sufficient 
pro-forma  financial  data  which 
adequately  reflects  the  financial 
capability  of  project  participants  and  the 
project  as  a  whole  to  continue  a 
sustainable  project  for  a  minimum  of  10 
years  after  completion  of  the  project. 
This  documentation  should  include 
sources  of  sufficient  income  or  revenues 
to  pay  operating  expenses  including 
telecommunications  access  and  toil 
charges,  system  maintenance,  salaries, 
training,  and  any  other  general 
operating  expenses,  and  provide  for 
replacement  of  depreciable  items. 

(2)  For  applicants  requesting  a  loan 
and  applicants  who  qualify  for  a  loan  or 
a  combination  loan/grant  in  accordance 
with  §  1703.112,  the  documentation 
must  demonstrate  the  ability  to  repay 
the  loan.  RUS  will  consider  a  secured 
loan  guarantee  by  a  third  party  as 
evidence  of  the  ability  of  the  applicant 
to  repay  a  loan. 

(3)  For  each  hub  and  end  user  site,  the 
applicant  must  identify  and  provide 
reasonable  evidence  of  each  source  of 
revenue.  If  the  projection  relies  on  cost 
sharing  arrangements  among  hub  and 
end  user  sites,  the  applicant  must 
provide  evidence  of  agreements  made 
among  project  participants. 

(4)  For  applicants  eligible  under 

§  1703.103(a)(3),  an  explanation  of  the 
economic  analysis  justifying  the  rate 
structure  to  ensure  that  the  benefit, 
including  cost  saving,  of  the  financial 
assistance  is  passed  through  to  the  other 
persons  receiving  telemedicine  or 
distance  learning  services. 

(5)  For  RUS  telecommunications  and 
electric  borrowers  applying  for  a  cost  of 
money  loan,  the  only  financial 
information  required  in  support  of  that 
application  is  the  respective  most  recent 
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Annual  Report  to  RUS  (i.e.  RUS  Form 
479.  Form  7.  or  Form  12). 

(d)  A  statement  of  experience.  The 
applicant  must  provide  a  written 
narrative  (not  exceeding  three  single 
spaced  pages)  describing  its 
demonstrated  capability  and  experience, 
if  any,  in  operating  an  educational  or 
health  care  endeavor  and  any  project 
similar  to  the  proposed  project. 
Experience  in  a  similar  project  is 
desirable  but  not  required. 

(e)  Funding  commitment  from  other 
sources.  The  applicant  must  provide 
evidence,  in  form  and  substance 
satisfactory  to  the  Administrator,  that  all 
funds  in  addition  to  funds  provided 
under  this  subpart  are  committed  and 
will  be  used  for  the  proposed  project. 

(f)  Telecommunications  System  Flan. 
A  Telecommunications  System  Flan, 
consisting  of  the  following,  is  required. 
The  items  in  paragraphs  (T\  (4)  and  (5) 
of  this  section  are  needed  only  when  the 
applicant  is  requesting  loan  funds  for 
telecommunications  transmission 
facilities: 

(1)  The  capabilities  of  the 
telecommunications  terminal 
equipment,  including  a  descripdon  of 
the  specific  equipment  which  will  be 
used  to  deliver  the  proposed  service. 
The  applicant  must  document 
discussions  with  various  technical 
sources  which  could  include 
consultants,  engineers,  product  vendors, 
or  internal  technical  experts,  provide 
detailed  cost  estimates  for  operating  and 
maintaining  the  end  user  equipment 
and  provide  evidence  that  alternative 
equipment  and  technologies  were 
evaluated. 

(2)  A  listing  of  the  proposed 
purchases  or  leases  of 
telecommunications  terminal 
equipment,  telecommunications 
transmission  facilities,  data  terminal 
equipment,  interactive  video 
equipment,  computer  hardware  and 
software  systems,  and  components  that 
process  data  for  transmission  via 
telecommunications,  computer  network 
components,  communication  satellite 
ground  station  equipment,  or  any  other 
elements  of  the  telecommunications 
system  designed  to  further  the  purposes 
of  this  subpart,  that  the  applicant 
intends  to  build  or  fund  using  RUS 
financial  assistance. 

(3)  A  description  of  the  consultations 
with  the  appropriate 
telecommunications  carriers  (including 
other  interexchange  carriers,  cable 
television  operators,  enhanced  service 
providers,  providers  of  satellite  services 
and  telecommunications  equipment 
manufactvuers  and  distributors)  and  the 
anticipated  role  of  such  providers  in  the 
proposed  telecommunications  system. 


(4)  Results  of  discussion  with  local 
exchange  carriers  serving  the  project 
area  addressing  concerns  in  §  1703.107 

(c). 

(5)  The  capabilities  of  the 
telecommunications  transmission 
facilities,  including  bandwidth, 
networking  topology,  switching, 
multiplexing,  standards  and  protocols 
for  intra-networking  and  open  systems 
architectiue  (the  ability  to  effectively 
communicate  with  other  networks).  In 
addition,  the  applicant  must  explain  the 
manner  in  which  the  transmission 
facilities  will  deliver  the  proposed 
services.  For  example,  for  medical 
diagnostics,  the  applicant  might 
indicate  whether  or  not  a  guest  or  other 
diagnosticians  can  join  the  network 
from  locations  off  the  network.  For 
educational  services,  indicate  whether 
or  not  all  hub  and  end-user  sites  are  able 
to  simultaneously  hear  in  real-time  and 
see  each  other  or  the  instructional 
material  in  real-time.  The  applicant 
must  include  detailed  cost  estimates  for 
operating  and  maintaining  the  network, 
and  include  evidence  that  alternative 
delivery  methods  and  systems  were 
evaluated. 

(g)  Proposed  evaluation  methodology. 
The  applicant  must  provide  a  proposed 
method  of  evaluating  the  success  of  the 
project  in  meeting  the  objectives  of  the 
program  as  set  forth  in  §  1703.100  and 
§  1703.101  and  the  proposed  scope  of 
work. 

(h)  Compliance  with  other  Federal 
statues  and  regulations.  The  applicant  is 
required  to  submit  evidence  that  it  is  in 
compliance  with  other  applicable 
Federal  requirements  including,  but  not 
limited  to  the  following: 

(1)  Equal  opportunity  and 
nondiscrimination  requirements; 

(2)  Architectural  barriers; 

(3)  Flood  hazard  area  precautions; 

(4)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted 
Programs; 

(5)  Drug-free  workplace; 

(6)  "Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibility  Matters — Primary 
Covered  Transaction"  (See  7  CFR 
3017.510); 

(7)  Intergovernmental  review  of 
Federal  programs  if  clearing  house(s) 
exists  for  the  state(s)  in  which  project  is 
located;  and 

(8)  Restrictions  on  lobbying.  For  an 
application  for  financial  assistance  in 
excess  of  $100,000.  a  certification 
statement,  "Certification  Regarding 
Lobbying"  is  required.  If  the  applicant 
is  engaged  in  lobbying  activities,  the 
applicant  must  submit  a  completed 
disclosure  form,  "Disclosure  of 


Lobbying  Activities"  (see  7  CFR  part 
3018). 

(i)  (1)  Environmental  impact  and 
historic  preservation.  The  applicant 
must  provide  details  of  the  project's 
impact  on  the  environment  and  historic 
preservation.  Grants  and  loans  made 
under  this  part  are  subject  to  7  CFR  part 
1794  which  contains  the  policies  and 
procedures  of  RUS  for  implementing  a 
variety  of  Federal  statues,  regulations 
and  executive  orders  generally 
pertaining  to  protection  of  the  quality  of 
the  human  environment  that  are  listed 
in  7  CFR  1794.1.  The  application  shall 
contain  a  separate  section  entitled 
"Environmental  Impact  of  the  Project." 

(2)  Environmental  information.  An 
"Environmental  Questiormaire," 
appendix  A  to  this  subpart,  may  be  used 
by  applicants  to  assist  in  complying 
with  the  requirements  of  this  section. 
Copies  of  the  Environmental 
Questiormaire  are  available  fiom  RUS. 

(j)  A  completed  Standard  Form  424, 
"Application  for  Federal  Assistance," 
along  with  a  board  of  directors 
resolution  authorizing  the  request  for 
financial  assistance. 

(k)  Evidence  of  the  applicant's  legal 
existence  and  authority  to  enter  into  a 
grant  or  loan  agreement  with  RUS  and 
perform  activities  proposed  under  the 
grant  or  loan  application. 

(1)  Evidence  that  the  applicant  is  not 
delinquent  on  any  obligation  owed  to 
the  government  (7  CFR  parts  3016  and 
3019). 

(m)  Evidence  that  the  applicant  has 
consulted  with  the  USDA  State  Director, 
Rural  Development,  concerning  the 
availability  of  other  sources  of  funding 
available  at  the  state  or  local  level. 

(n)  Evidence  from  the  USDA  State 
Director.  Rural  Development,  that  the 
application  conforms  with  the  State 
strategic  plan  as  prepared  under  section 
381D  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921 
et  seq.).  The  applicant  should  indicate 
if  such  a  plan  does  not  exist. 

(o)  A  depreciation  schedule  covering 
all  assets  of  the  project.  Those  assets  for 
which  financial  assistance  is  being 
requested  should  be  clearly  indicated. 

(p)  Supplemental  information.  The 
applicant  should  provide  any  additional 
information  it  considers  relevant  to  the 
project  and  likely  to  be  helpful  in 
determining  the  extent  to  which  the 
proposed  project  would  further  the 
purposes  of  this  subpart. 

(q)  Additional  information  requested 
by  RUS.  The  applicant  must  provide 
any  additional  information  the 
Administrator  may  consider  relevant  to 
the  application  and  necessary  to 
adequately  evaluate  the  application. 
RUS  may  also  request  modifications  or 
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changes,  including  changes  in  the 
amount  of  funds  requested,  in  any 
proposal  described  in  an  application 
submitted  under  this  subpart. 

§1703.110    Conflict  of  interest. 

At  any  time  prior  to  the  disbursement 
of  a  grant  or  loan  awarded  under  this 
subpart,  the  Administrator  may 
disqualify  an  otherwise  eligible  project 
whenever,  in  the  judgment  of  the 
Administrator,  the  project  would  create 
a  conflict  of  interest  or  the  appearance 
of  a  conflict  of  interest.  RUS  will  notify 
the  applicant  in  writing  of  the 
Administrator's  intention  to  disqualify 
the  project  under  this  section  and  set 
forth  the  basis  for  the  Administrator's 
determination  that  a  conflict  of  interest 
or  appearance  exists.  Thereafter,  the 
applicant  will  have  30  days  from  the 
date  of  such  notice  to  file  a  written 
response  with  the  Administrator.  If  the 
Administrator  receives  the  applicant's 
response  within  the  30-day  period,  the 
Administrator  will  consider  the 
information  contained  therein  before 
making  a  final  determination  whether  to 
disqualify  the  project.  RUS  will 
prompdy  notify  the  applicant  of  the 
final  determination  whether  a  conflict  of 
interest  or  appearance  of  a  conflict 
exists.  If  the  determination  is 
affirmative,  the  notice  will  also  advise 
the  applicant  whether  the  project  is 
disqualified  or  conditionally 
disqualified.  If  the  project  is 
conditionally  disqualified,  the  notice 
will  state  under  what  circiunstances  the 
project  may  continue  to  be  eligible  for 
assistance  under  this  subpart.  The 
Administrator's  decision  under  this 
•section  will  be  final 

§1703  111     rPeserv^c 

%  ' '03    'i     OeterT.ir.alion  ol  types  of 
•-'ar-cia  s£sistance. 

laj  i  o  maximize  the  use  of  available 
funding  and  to  obtain  the  maximum 
repayment  to  the  government,  RUS  will 
determine  if  an  applicant  will  be 
avwarded  a  grant,  loan  or  a  combination 
of  both  loans  and  grants  based  upon  the 
following: 

(1)  The  percentage  of  students  eligible 
to  participate  in  the  National  School 
Lunch  Program  in  the  areas  where  the 
end  user  sites  comprising  the  project  are 
located;  and 

(2)  The  applicant's  ability  to  pay  for 
the  project.  Financial  assistance  in  the 
form  of  grants  or  a  combination  of  loans 
and  grants  will  be  made  available  only 
to  those  otherwise  eligible  applicants 
determined  by  the  Administrator,  after 
review  of  the  financial  information 
furnished  by  the  applicant,  to  have  the 
least  ability  to  repay  the  full  amount  of 
assistance  provided. 


(b)  The  methodology  contained  in  this 
section  will  be  used  to  evaluate  the 
relative  financial  need  of  the  applicant, 
community,  and  project.  All  applicants 
are  required  to  provide  the  applicable 
percentage  of  students  eligible  to 
participate  in  the  National  School 
Lunch  Program  for  each  end  user  site 
which  must  be  certified  as  being  correct 
by  the  appropriate  State  or  local 
organization  administering  the  program. 
The  type  of  financial  assistance  will  be 
determined  as  follows: 

(1)  If  the  end  user  site(s)  for  the 
project  have,  or  are  located  in  school 
districts  which  have,  from  0-32  percent 
student  eligibility  in  the  National 
School  Lunch  Program,  the  project 
qualifies  for  a  loan. 

(2)  If  the  end  user  site(s)  for  the 
project  have,  or  are  located  in  school 
districts  which  have,  from  33-60 
percent  student  eligibility  in  the 
National  School  Lunch  Program,  the 
project  qualifies  for  a  loan  and  may  be 
eligible  for  some  grant  funds. 

(3)  If  the  end  user  site(s)  for  the   . 
project  have,  or  are  located  in  school 
districts  which  have,  from  61-100 
percent  student  eligibility  in  the 
National  School  Lunch  Program,  the 
project  qualifies  for  a  grant.  The 
applicant  may  indicate  its  desire  to  be 
considered  for  a  loan  or  a  combination 
loan  and  grant  if  denied  a  grant 
provided  the  financial  data  required  in 
§  1703.109(c)  indicates  the  ability  to 
repay  a  loan.  Grant  applicants  should 
indicate  if  they  desire  to  be  considered 
for  a  loan. 

(4)  Percentage  ratios  will  be  rounded 
up  to  the  next  highest  or  rounded  down 
to  the  next  lowest  whole  number  for 
fraction  of  percentages  at  or  greater  than 
.5  or  less  than  .5,  respectively. 

(c)  The  following  guidelines  will  be 
used  to  determine  the  applicable 
National  School  Lunch  Ptogram 
eligibility  percent  for  a  particular  end 
user  site: 

(1)  Public  schools  or  nonprofit  private 
schools  of  high  school  grade  or  under 
will  use  the  actual  eligibility  percentage 
for  that  particular  school. 

(2)  Schools  and  institutions  of  higher 
learning  ineligible  to  participate  in  the 
National  School  Lunch  Program  and 
non-school  end  user  sites  (medical 
facilities,  libraries,  etc.)  will  use  the 
eligibility  percentage  of  all  students  bi 
the  school  district  where  the  end  user 
will  be  located. 

(d)  If  all  the  end  user  sites  in  a 
proposed  network  or  system  fall  within 
the  same  percentile  category,  the  project 
will  be  eligible  for  the  type  of  financial 
assistance  set  forth  in  paragraph  (b)  of 
this  section. 


(e)  if  end  user  sites  fall  within 
different  percentile  categories  the 
eligibility  percentages  associated  with 
each  end  user  site  will  be  averaged  to 
determine  the  percentile  category  and 
type  of  financial  assistance  the 
applicant  is  eligible  for.  For  purposes  of 
averaging,  if  a  hub  is  also  utilized  as  an 
end  user  site,  the  hub  will  be  considered 
as  an  end  user  site. 

(f)  For  those  applicants  which  qualify 
for  a  combination  loanygrant,  the 
Administrator  will  determine  the 
amount  of  the  grant  the  applicant  will 
receive,  if  any,  based  upon  analysis  of 
the  financial  condition  of  the  applicant 
as  reflected  by  the  information 
submitted  und6r  §  1703.109(c).  The 
minimum  amount  of  a  grant  will  be 
$5,000. 

(g)  RUS  Vkrill  submit  a  letter  to  those 
applicants  being  offered  financial 
assistance  in  the  form  of  a  loan,  or  a 
combination  of  a  loan  and  grant, 
oudining  terms  and  conditions  of  such 
assistance.  The  applicant  will  have  15 
days  fi^om  the  date  of  the  letter  to  accept 
the  terms  and  conditions  in  the  letter.  If 
the  applicant  fails  to  respond  within 
this  time  the  Administrator  may 
withdraw  the  offer  of  financial 
assistance  and  the  applicant  will  have 
no  right  to  appeal  the  withdrawal. 

§1703.113    Application  filing  dates, 
location,  processing,  and  public 
notification. 

(a)  Applications  for  financial 
assistance  under  this  subpart  shall  be 
submitted  to  the  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
1590,  Washington,  DC  20250-1590. 
Applications  should  be  marked 
"Attention:  Assistant  Administrator, 
Telecommunications  Program". 

(b)  Applications  for  loans  can  be 
submitted  at  any  time.  RUS  will  review 
each  application  for  completeness  in 
accordance  with  §  1703.109,  and  notify 
the  applicant,  within  15  working  days  of 
the  receipt  of  the  application,  of  the 
results  of  this  review,  citing  any 
information  which  is  incomplete.  To  be 
considered  for  loan  funds  during  the 
fiscal  year  (FY)  that  the  application  is 
submitted,  the  applicant  must  submit 
any  information  needed  to  complete  the 
application  by  June  30.  If  this  review 
concludes  that  a  loan  is  feasible  and  the 
application  receives  the  required 
minimum  number  of  points  as 
determined  using  the  scoring  criteria  in 
§  1703.117,  die  Administrator  will 
immediately  process  the  application. 
The  minimum  number  of  points 
required  for  a  loan  application-to  be 
immediately  processed  will  be 
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published  m  the  Federal  Register  each 
fiscal  year. 

(c)  Applications  requesting  grant 
funds  must  be  submitted  to  RUS  to 
arrive  not  later  than  Augiist  12,  1997  if 
the  applications  are  to  be  considered 
during  FY  1997.  Beyond  FY  1997.  all 
applications  requesting  grant  funds 
must  be  submitted  to  RUS  to  arrive  not 
later  than  April  30  if  the  applications 
are  to  be  considered  during  the  fiscal 
year  the  application  is  submitted.  It  is 
suggested  that  applications  be  submitted 
prior  to  the  above  deadline  to  ensure 
they  can  be  reviewed  and  considered 
complete  by  the  deadline.  RUS  will 
review  each  application  for 
completeness  in  accordance  with 

§  1703.109.  and  notify  the  applicant, 
within  15  working  days  of  the  receipt  of 
the  application,  of  the  results  of  this 
review,  citing  any  information  which  is 
incomplete.  To  be  considered  for  grant 
funds,  the  applicant  must  submit  the 
information  to  complete  the  application 
by  August  12,  1997  in  FY  97  and  April 
30  beyond  FT  97.  If  the  applicant  fails 
to  submit  such  information  by  the 
appropriate  deadline,  the  application 
will  be  considered  during  the  next  fiscal 
year. 

(d)  The  Administrator  will  publish,  at 
the  end  of  each  fiscal  year,  a  notice  in 
the  Federal  Register  of  all  completed 
applications  receiving  financial 
assistance  under  this  subpart.  The 
Administrator  will  also  make  those 
applications  available  for  public 
inspection  at  the  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  EXZ.  For 
purposes  of  this  paragraph,  applications 
include  any  information  not  protected 
by  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  and  any  other  information  that  has 
not  been  designated  as  proprietary 
information  by  the  applicant. 

(e)  All  applicants  must  submit  an 
original  and  two  copies  of  a  completed 
application.  A  grant  applicant  must  also 
submit  a  copy  of  the  application  to  the 
State  government  point  of  contact,  if  one 
has  been  designated  for  the  state,  at  the 
same  time  it  submits  an  application  to 
RUS.  All  applications  must  include  the 
information  described  in  §  1703.109. 

M  1703.114— 1703.116    [Reservwi] 

§1703.117    Crtteiia  for  scoring 
applications. 

(a)  Criteria.  The  criteria  in  this  section 
will  be  used  by  RUS  to  score 
applications  that  have  been  determined 
to  be  in  compliance  with  the 
requirements  of  this  subpart.  Applicants 
shall  address  the  following  criteria: 

(1)  The  need  for  services  and  benefits 
derived  from  services; 


(2)  The  comparative  rurality  of  the 
proposed  project  service  area; 

(3)  The  ability  to  leverage  resources; 

(4)  Innovativeness  of  design; 

(5)  Connectivity  with  outside 
networks; 

(6)  The  cost  effectiveness  of  the 
design; 

(7)  Project  participation  in  EZ/EC 
(Empowerment  Zone  and  Enterprise 
Communities);  and 

(8)  Project  participation  in  Champion 
communities. 

(b)  Scoring  criteria — (1)  The  need  for 
services  and  benefits  derived  from 
services,  (i)  This  criterion  will  be  used 
by  RUS  to  score  applications  based  on 
the  documentation  submitted  in  support 
of  the  application  for  financial 
assistance  that  reflects  the  need  for 
services  and  benefits  derived  from  the 
services  proposed  by  the  project.  Up  to 
45  points  can  be  assigned  to  this 
criterion. 

(ii)  RUS  will  consider  the  extent  of 
the  applicant's  dociunentation 
explaining  the  economic,  education  or 
health  care  challenges  facing  the 
community;  the  applicants  proposed 
plan  to  address  these  challenges;  how 
the  financial  assistance  can  help;  and 
why  the  applicant  cannot  complete  the 
project  without  a  loan  or  grant.  The 
Administrator  will  also  consider  any 
support  by  recognized  experts  in  the 
related  educational  or  health  care  field, 
any  documentation  substantiating  the 
educational  or  health  care  underserved 
natiue  of  the  applicant's  proposed 
service  area,  and  any  justification  for 
specific  educational  or  medical  services 
which  are  needed  and  will  provide 
direct  benefits  to  rural  residents.  Some 
examples  of  benefits  to  be  provided  by 
the  project  include,  but  are  not  limited 
to: 

(A)  Improved  education  opportiuiities 
for  a  specified  number  of  students; 

(B)  "rravel  time  and  money  saved  by 
telemedicine  diagnosis; 

(C)  Number  of  doctors  retained  in 
rural  areas; 

(D)  Number  of  additional  students 
electing  to  attend  higher  education 
institutions; 

(E)  Lives  saved  due  to  prompt  medical 
diagnosis  and  treatment; 

(F)  New  education  courses  offered, 
including  college  level  courses; 

(G)  Expanded  use  of  educational 
facilities  such  as  night  training; 

(H)  Number  of  patients  receiving 
telemedicine  diagnosis; 

(I) Provision ottraining,  information 
resources,  library  assets,  adult 
education,  lifetime  learning,  community 
use  of  technology,  jobs,  connection  to 
region,  nation,  and  world. 

(iii)  That  rural  residents,  and  other 
beneficiaries,  desire  the  educational  or 


medical  services  to  be  provided  by  Ihe 
project  (a  strong  indication  of  need  is 
the  willingness  of  local  end  users  or 
institutions  to  pay,  to  the  extent 
possible,  for  proposed  services). 

(iv)  The  project's  development  and 
support  based  on  input  from  the  local 
residents  and  institutions. 

(v)  The  extent  to  which  the 
application  is  consistent  with  the  State 
strategic  plan  prepared  by  the  Rural 
Development  State  Director  of  the 
United  States  Department  of 
Agriculture. 

(2)  The  comparative  rurality  of  the 
proposed  project  service  area,  (i)  The 
methodology  contained  in  this  section  is 
used  to  evaluate  the  relative  rurality  (i.e. 
population)  of  service  areas  for  various 
projects.  Under  this  system,  the  end 
user  sites  and  hubs  (as  defined  in 
§  1703.102)  contained  within  the 
proposed  project  service  area  are 
identified.  Then,  those  locations  are 
given  a  score  according  to  the 
population  of  the  area  where  the  end 
user  sites  are  located.  Up  to  35  points 
can  be  assiened  to  this  criterion. 

(ii)  The  allowing  definitions  are  used 
in  the  evaluation  of  rurality: 

(A)  Exceptionally  Rural  Area  means 
any  area  of  the  United  States  not 
included  within  the  boundaries  of  any 
incorporated  or  unincorporated  city, 
village,  or  borough  having  a  population 
in  excess  of  5,000  inhabitants. 

(B)  Rural  Area  means  any  area  of  the 
United  States  included  within  the 
boundaries  of  any  incorporated  or 
unincorporated  city,  village,  or  borough 
having  a  population  over  5,000  and  not 
in  excess  of  10,000  inhabitants. 

(C)  Urban  Area  means  any  area  of  the 
United  States  included  within  the 
boundaries  of  any  incorporated  or 
unincorporated  city,  village,  or  borough 
having  a  population  in  excess  of  10,000 
inhabitants. 

(iii)  The  applicant  will  receive  points 
as  follows: 

(A)  There  are  a  total  of  35  possible 
points  for  this  criterion.  The  maximuin 
nimiber  of  points  each  end  user  site  can 
receive  is  determined  by  dividing  the 
total  possible  points  for  this  criterion, . 
35,  by  the  total  number  of  end  user  sites. 
If  a  hub  is  utilized  as  an  end  user  site, 
the  hub  will  be  considered  as  an  end 
user  site. 

(B)  If  the  end  user  site  is  located  in 
an  Exceptionally  Rural  Area,  it  will 
receive  the  maximum  number  of  points 
each  end  user  site  can  receive.  If  the  end 
user  site  is  located  in  a  Mid-Rural  Area, 
it  will  receive  50  percent  of  the 
maximum  number  of  points  each  end 
user  site  can  receive.  If  the  end  user  site 
is  located  in  an  Urban  Area,  it  will 
receive  0  percent  of  the  maximum 
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number  of  points  each  end  user  site  can 
receive. 

(C)  The  total  points  for  each  end  user 
site  will  be  added  to  reach  a  final  point 
total  for  the  project. 

(D)  An  application  must  receive  a 
minimum  of  18  points  under  this 
criterion  to  be  eligible  for  any  financial 
assistance. 

(3)  The  ability  to  leverage  resources. 
(i)  This  section  is  used  to  evaluate  the 
ability  of  the  applicant  to  contribute 
financially  to  the  project  and  to  secure 
other  non-Federal  sources  of  funding. 
Documentation  submitted  in  support  of 
the  application  for  financial  assistance 
should  reflect  any  additional  financial 
support  for  the  project  from  non-Federal 
sources  above  the  applicant's  required 
percent  matching  of  the  RUS  finemcial 
assistance  as  set  forth  in  §  1703.104.  The 
applicant  must  include  evidence  from 
authorized  representatives  of  the 
sources  that  the  funds  are  available  and 
will  be  used  for  the  proposed  project — 
up  to  35  points. 

(ii)  The  applicant  will  receive  points 
as  follows: 

(A)  Matching  for  allowable  financial 
assistance  purposes  greater  than  30 
percent,  but  less  than  or  equal  to  50 
percent  of  the  RUS  financial 
assistance — 10  points. 

(B)  Matching  for  allowable  financial 
assistance  purposes  greater  than  50 
percent,  but  less  than  or  equal  to  100 
percent  of  the  RUS  financial 
assistance — 20  points. 

(C)  Matching  for  allowable  financial 
assistance  purposes  greater  than  100 
percent,  but  less  than  or  equal  to  150 
percent  of  the  RUS  financial' 
assistance — 25  points. 

(D)  Matching  for  allowable  financial 
assistance  purposes  greater  than  150 
percent,  but  less  than  or  equal  to  200 
percent  of  the  RUS  financial 
assistance — 30  points. 

(E)  Matching  for  allowable  financial 
assistance  purposes  greater  than  200 
percent  of  the  RUS  financial 
assistance — 35  points. 

(4)  Innovativeness  of  project.  This 
criterion  will  be  used  by  RUS  to  score 
applications  based  on  the 
documentation  submitted  in  support  of 
the  application  for  financial  assistance 
that  reflects  the  innovative  nature  of  the 
project.  The  applicant  should  explain 
the  extent  to  which,  if  any,  the  project 
is  an  innovative  approach  to  either 
delivering  or  using  telecommunications 
to  address  the  needs  of  the  community, 
and  how  the  project  differs  in  approach 
from  the  typical  educational  or  health 
care  application  of  technology.  Up  to  20 
points  can  be  assigned  to  this  criterion. 

(5)  Connectivity  with  outside 
networks,  (i)  This  criterion  will  be  used 


by  RUS  to  score  applications  based  on 
the  documentation  submitted  in  support 
of  the  application  for  financial 
assistance  that  reflects  the  extent  to 
which  the  proposed  project  can  be 
connected  to  other  educational  or  health 
care  networks.  Up  to  20  points  can  be 
assigned  to  this  criterion. 

(ii)  Consideration  will  be  given  to  the 
extent  that  the  proposed  project  will 
interconnect  with  other  existing 
networks  at  the  regional,  statewide, 
national  or  international  levels.  RUS 
believes  that  to  the  extent  possible, 
educational  and  health  care  networks 
should  be  designed  to  connect  to  the 
widest  practicable  number  of  other 
networks  that  expand  the  capabilities  of 
the  proposed  project,  thereby  affording 
rural  residents  opportunities  that  may 
not  be  available  at  the  local  level.  The 
ability  to  connect  to  the  internet  alone 
can  not  be  used  as  the  sole  basis  to 
fulfill  this  criteria. 

(iii)  Consideration  will  also  be  given 
to  the  extent  that  facilities  constructed 
with  federal  financial  assistance, 
particularly  financial  assistance  under 
this  chapter  provided  to  entities  other 
than  the  applicant,  will  be  utilized  to 
extend  or  enhance  the  benefits  of  the 
proposed  project. 

(6)  Cost  effective  design,  (i)  This 
criterion  will  be  used  by  RUS  to  score 
applications  based  on  the 
documentation  submitted  in  support  of 
the  application  for  financial  assistance 
that  reflects  the  cost  efficiency  of  the 
project  design.  Up  to  15  points  can  be 
assigned  to  this  criterion. 

(ii)  Consideration  will  be  given  to  the 
extent  that  the  proposed  technology  or 
technologies  for  delivering  the  proposed 
educational  or  health  care  services  for 
the  project  service  area  are  the  most  cost 
effective  for  the  project  proposed.  The 
application  must  contain  information 
necessary  for  RUS  to  use  accepted 
analytical  and  financial  methodologies 
to  determine  whether  the  applicant  is 
proposing  the  most  cost-effective 
option.  RUS  will  consider  the 
applicant's  documentation  comparing 
various  systems  and  technologies, 
whether  the  applicant's  system  is  the 
most  cost-effective  system,  and  whether 
buying  or  leasing  specific  equipment  is 
more  cost  effective.  Points  will  be 
deducted  from  the  scores  of  the 
applications  that  fail  to  utilize  existing 
telecommunications  facilities  that  could 
provide  the  transmission  path  for  the 
needed  services. 

(7)  Project  participation  in  EZ/ECs. 
This  criterion  will  be  used  by  RUS  to 
score  applications  based  on  the 
documentation  submitted  in  support  of 
the  application  for  financial  assistance 
that  reflects  the  designation  of 


EmpuvveriTieni  ^ones  ana  cnierprise 
Communities  (EZ/EC)  included  as 
beneficiaries  of  the  proposed  project. 
Ten  (10)  points  will  be  assigned  if  at 
least  one  end  user  site  is  located  in  an 
EZ/EC. 

(8)  Project  participation  in  Champion 
Communities.  This  criterion  will  be 
used  by  RUS  to  score  applications  based 
on  the  documentation  submitted  in 
support  of  the  application  for  financial 
assistance  that  reflects  the  designation 
of  Champion  Communities  included  as 
beneficiaries  of  the  proposed  project. 
Five  (5)  points  will  be  assigned  if  at 
least  one  end  user  site  is  located  in  a 
Champion  Community. 

§1703.118    Other  application  selection 
provisions. 

(a)  Selection.  Applications  will  be 
selected  for  financial  assistance  based 
on  scores,  availability  of  funds,  and  the 
provisions  of  this  section.  RUS  vdll 
make  determinations  regarding  the 
reasonableness  of  all  numbers;  dollar 
levels;  rates;  the  nature  and  design  of 
the  project;  cost;  location;  and  other 
characteristics  of  the  application  and 
the  proposed  project  to  determine  the 
number  of  points  assigned  to  a  grant 
application  for  all  selection  criteria. 
Joint  applications  submitted  by  multiple 
applicants  as  set  forth  in  §  1703.113  v^l 
be  rated  as  a  single  application. 

(b)  Regardless  of  the  number  of  points 
an  application  receives  in  accordance 
with  §  1703.117  or  the  feasibility  of  the 
proposed  project,  the  Administrator 
may,  based  on  a  review  of  the 
applications  in  accordance  with  the 
requirements  of  this  subpart: 

(1)  Limit  the  number  of  applications 
selected  for  projects  located  in  any  one 
state  during  a  fiscal  year; 

(2)  Limit  the  number  of  selected 
applications  for  a  particular  project; 

(3)  Select  an  application  receiving 
fewer  points  than  another  higher  scoring 
application  if  there  are  insufficient 
funds  during  a  particular  funding  period 
to  select  the  higher  scoring  application; 
provided,  however,  the  Administrator 
may  ask  the  applicant  of  the  higher 
scoring  application  if  it  desires  to 
reduce  the  amount  of  its  application  to 
the  amount  of  funds  available  if, 
notwithstanding  the  lower  grant 
amount,  the  Administrator  determines 
the  project  is  financially  feasible  in 
accordance  with  §  1703.109(d)(1)  at  the 
lower  amount; 

(4)  Award  a  grant  to  an  applicant 
whose  application  carries  out  the 
priorities  listed  in  the  scoring  criteria  in 
such  a  way  to  make  the  application 
unioue;  or 

(5)  Award  a  grant  to  an  applicant 
which  would  normally  qualify  for  other 
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financial  assistance,  if  the  project 
achieves  one  or  more  of  the  following: 

(i)  Utilitizes  cutting  edge  technology 
to  provide  a  solution  to  a  unique 
problem; 

(ii)  Provides  services  otherwise  not 
possible  in  an  extremely  isolated 
geographic  area;  or 

(iii)  Provides  inordinate  quantifiable 
benefit  to  rural  communities  relative  to 
the  amount  of  financial  assistance 
requested. 

(c)  RUS  will  not  approve  an 
application  if  RUS  determines  that: 

U)  The  applicant's  proposal  does  not 
indicate  financial  feasibility  or  is  not 
sustainable  in  accordance  with  the 
reguirements  of  §  1703.109(d)(1); 

(2)  The  applicant's  proposal  indicates 
technical  flaws,  which,  in  the  opinion  of 
RUS,  would  prevent  successful 
implementation,  operation,  or 
sustainability  of  the  proposed  project;  or 

(3)  Any  other  aspect  of  the  applicant's 
proposal  fails  to  adequately  address  any 
requirements  of  this  subpart  or  contains 
inadequacies  which  would,  in  the 
opinion  of  RUS.  undermine  the  ability 
of  the  project  to  meet  the  general 
purpose  of  this  subpart  or  comply  with 
policies  of  the  DLT  program  set  forth  in 
§1703.101. 

(d)  RUS  may  reduce  the  amount  of  the 
applicant's  grant  award  based  on 
insufficient  program  funding  for  the 
fiscal  year  in  which  the  project  is 
reviewed,  and  offer  the  applicant  loan 
funds  in  addition  to  the  grant  funds,  if 
RUS  determines  that,  notwithstanding  a 
lower  grant  award,  the  project  will  show 
financial  feasibility  in  accordance  with 
§  1703.109(d)(1),  and  continues  to  meet 
all  other  provisions  of  this  subpart.  RUS 
will  discuss  its  findings  informally  with 
the  applicant  and  make  every  effort  to 
reach  a  mutually  acceptable  agreement 
with  the  applicant.  Any  discussions 
with  the  applicant  and  agreements  made 
with  regard  to  a  reduced  grant  amount 
will  be  confirmed  in  writing,  and  these 
actions  shall  be  deemed  to  have  met  the 
notification  requirements  set  forth  in 
paragraph  (e)  of  this  section. 

(e)  RUS  will  provide  the  applicant  an 
explanation  of  any  determinations  made 
with  regard  to  paragraphs  (c)(1)  through 
(c)(3)  of  this  section  prior  to  making 
final  project  selections  for  the  year.  The 
applicant  will  be  provided  15  days  from 
the  date  of  RUS'  letter  to  respond, 
provide  clarification,  or  make  any 
adjustments  or  corrections  to  the 
project.  If.  in  the  opinion  of  the 
Administrator,  the  applicant  fails  to 
adequately  respond  to  any 
determinations  or  other  findings  made 
by  the  Administrator,  the  project  will 
not  be  funded,  and  the  applicant  will  be 
notified  of  this  determination.  If  the 


applicant  does  not  agree  with  this 
finding  an  appeal  may  be  filed  in 
accordance  with  §  1703.119. 

§  1 703. 119    Appeal  provisions. 

All  qualifying  applications  under  this 
subpart  will  be  scored  based  on  criteria 
in  section  §  1703.117.  A  determination 
will  be  made  by  RUS  based  on  the 
highest  ranking  applications  and  the 
amount  of  funds  available  for  grants  and 
loans.  All  applicants  will  be  notified  in 
writing  of  the  score  each  application 
receives,  and  included  in  this 
notification  will  be  a  tentative  minimum 
required  score  to  receive  financial 
assistance.  If  the  score  received  by  the 
applicant  could  result  in  the  denial  of 
its  application,  or  if  its  score,  while 
apparently  sufficient  to  qualify  for 
financial  assistance,  may  be  surpassed 
by  the  score  awarded  to  a  competing 
application  after  appeal,  the  applicant 
may  appeal  its  numerical  scoring.  Any 
appeal  must  be  based  on  inaccurate 
scoring  of  the  application  by  RUS  and 
no  new  information  or  data  that  was  not 
included  in  the  original  application  will 
be  considered.  The  appeal  must  be 
made  in  writing  within  10  days  after  the 
applicant  is  notified  of  the  scoring 
results.  Appeals  shall  be  submitted  to 
the  Administrator,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.,  SW.,  STOP 
1590,  Washington,  EX:  20250-1590. 
Thereafter,  the  Administrator  will 
review  the  original  scoring  to  determine 
whether  to  sustain,  reverse  or  modify 
the  original  scoring  determination.  Final 
determinations  will  be  made  after 
consideration  of  all  appeals.  The 
Administrator's  determination  will  be 
final.  A  copy  of  the  Administrator's 
decision  will  be  furnished  promptly  to 
the  applicant.  An  appeal  based  solely 
upon  the  type  of  financial  assistance  the 
applicant  qualifies  for  will  not  be 
considered. 

H  1703.120— 1703.121    [Reserved] 

§  1 703.1 22    Further  processing  of  selected 
applications. 

(a)  During  the  period  between  the 
submission  of  the  application  and  the 
execution  of  implementing  documents, 
the  applicant  must  inform  RUS  if  the 
project  is  no  longer  viable  or  the 
applicant  no  longer  desires  financial 
assistance  for  the  project.  If  the 
applicant  so  informs  RUS,  the  selection 
will  be  rescinded  and  written  notice  to 
that  effect  shall  be  sent  promptly  to  the 
applicant. 

(b)  If  an  application  has  been  selected 
and  the  nature  of  the  project  changes, 
the  applicant  may  be  required  to  submit 
a  new  application  to  RUS  for 
consideration  depending  on  the  degree 


of  change.  A  new  application  will  be 
subject  to  review  in  accordance  with 
this  subpart.  The  selection  may  not  be 
transferred  to  another  project. 

(c)  If  state  or  local  governments  raise 
objections  to  a  proposed  project  under 
the  intergovernmental  review  process 
that  are  not  resolved  within  3  months  of 
the  Administrator's  selection  of  the 
application,  the  Administrator  may 
rescind  the  selection  and  written  notice 
to  that  effect  will  be  sent  promptly  to 
the  applicant. 

(d)  Recipients  of  financial  assistance 
will  be  required  to  submit  RUS  Form 
479-A.  "Instance  Learning  and 
Telemedfcine  Technical 
Questionnaire." 

(e)  After  an  applicant  selected  for 
financial  assistance  has  submitted  such 
additional  information,  if  any.  RUS 
determines  is  necessary  for  completing 
the  financial  assistance  documents.  RUS 
will  send  the  documents  to  the 
applicant  to  execute  and  return  to  RUS. 

(1)  The  financial  assistance 
documents  will  include,  among  other 
things,  a  letter  of  agreement  for  grants; 
loan  documents,  including  third  party 
guarantees,  for  loans;  or  any  other  legal 
dociunents  the  Administrator  deems 
appropriate,  including  suggested  forms 
of  certifications  and  legal  opinions. 

(2)  The  letter  of  agreement  and  the 
loan  documents  will  include,  among 
other  things,  conditions  on  the  release 
or  advance  of  funds  and  include  at  a 
minimum,  a  project  description, 
approved  purposes,  the  maximum 
amount  of  the  financial  assistance, 
supplemental  funds,  required  of  the 
project  and  certain  agreements  or 
commitments  the  applicant  may  have 
proposed  in  its  application.  In  addition, 
the  loan  documents  may  contain 
covenants  and  conditions  the 
Administrator  deems  necessary  or 
desirable  to  provide  assurance  that  the 
loan  will  be  repaid  and  the  purposes  of 
the  loan  will  be  accomplished. 

(3)  The  recipient  of  a  loan  will  be 
required  to  execute  a  security 
instrument  in  form  and  substance 
satisfactory  to  RUS. 

(4)  DLT  borrowers  must,  before 
receiving  any  advances  of  loan  funds, 
provide  security  that  is  adequate,  in  the 
opinion  of  RUS,  to  assure  repayment, 
within  the  time  agreed,  of  all  loans  to 
the  borrower  under  the  DLT  program. 
This  assurance  will  generally  be 
provided  by  a  first  lien  upon  all  of  the 
borrower's  assets  or  such  portion  thereof 
as  shall  be  satisfactory  to  RUS.  RUS  may 
consider  the  projected  revenues  from 
the  facilities  subject  to  the  lien. 

(5)  Security  may  also  be  provided  by 
third-party  guarantees,  letters  of  credit, 
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pledges  of  revenue  or  other  forms  of 
security  satisfactory  to  RUS. 

(6)  Tne  seciuity  instrument  and  other 
loan  documents  required  by  RUS  in 
connection  with  loans  under  the  DLT 
program  shall  contain  such  pledges, 
covenants,  and  other  provisions  as  may, 
in  the  opinion  of  RUS,  be  necessary  or 
desirable  to  secure  repayment  of  the 
loan. 

(7)  If  the  facilities  financed  do  not 
constitute  a  complete  operating  system, 
the  DLT  borrower  shall  provide 
evidence  demonstrating,  to  RUS' 
satisfaction,  that  the  borrower  has 
sufficient  contractual  or  other 
arrangements  to  assure  that  the  facilities 
financed  will  provide  adequate  and 
efficient  service. 

(f)  Until  the  letter  of  agreement  or 
loan  documents  have  been  executed  and 
delivered  by  RUS  and  by  the  applicant, 
RUS  reserves  the  right  to  require  any 
changes  in  the  project  or  legal 
documents  covering  the  project  to 
protect  the  integrity  of  the  program  and 
the  interests  of  the  government. 

(g)  If  the  applicant  fails  to  submit, 
within  120  calendar  days  from  the  date 
of  RUS'  selection  of  an  application,  all 
of  the  information  that  RUS  determines 
to  be  necesj^ry  to  prepare  legal 
documents  and  satisfy  other 
requirements  of  this  subpart,  RUS  may 
rescind  the  selection  of  the  application 
and  written  notice  of  such  rescission 
will  be  sent  promptly  to  the  applicant. 

§§1703. 12^-1703.125    [Reserved] 

§  1703.126    Dist5u'se"-ient  of  loan  and  grant 
funds. 

(a)  For  financial  assistance  of 
$100,000  or  greater,  prior  to  the 
disbursement  of  funds,  the  recipient,  if 
it  is  not  a  unit  of  government,  will 
provide  evidence  of  fidelity  bond 
coverage  as  required  by  7  CFR  part 
3019. 

(b)  Financial  assistemce  will  be 
disbursed  to  recipients  on  a 
reimbursement  basis,  or  with  unpaid 
invoices  for  the  eligible  purposes  set 
forth  in  this  subpart,  by  the  following 
prqcess: 

(1)  An  SF  270,  "Request  for  Advance 
or  Reimbursement,"  will  be  completed 
by  the  recipient  and  submitted  to  RUS 
not  more  frequently  than  once  a  month; 

(2)  After  receipt  of  a  properly 
completed  SF  270,  RUS  will  review  for 
accuracy  and  if  the  form  is  satisfactory 
will  schedule  payment.  Payment  will 
ordinarily  be  made  within  30  days;  and 

(3)  For  financial  assistance  approved 
during  and  subsequent  to  FY  1997, 
funds  will  be  advanced  in  accordance  to 
7  CFR  1744.69. 

(c)  The  recipient's  share  in  the  cost  of 
the  project  will  be  disbursed  in  advance 


of  financial  assistance,  or  if  the  recipient 
agrees,  on  a  pro  rata  distribution  basis 
with  financial  assistance  during  the 
disbursement  period.  Recipient  will  not 
be  permitted  to  provide  its  contribution 
at  the  end  of  the  project. 

(d)  Concurrent  grant  and  loan  funds 
will  be  disbursed  on  a  pro  rata 
distribution  basis. 

§  1703.127    R*»c>o"ir.q  and  overstght 
requirements 

(a)  A  project  performance  activity 
report  will  be  required  of  all  recipients 
on  an  aimual  basis  until  the  project  is 
complete  and  the  funds  are  disbursed  by 
the  applicant 

(b)  A  final  project  performance  report 
will  be  required.  It  must  provide  an 
evaluation  of  the  success  of  the  project 
in  meeting  the  objectives  of  the 
program.  The  final  report  may  serve  as 
the  last  annual  report. 

(c)  RUS  will  monitor  recipients  as  it 
determines  necessary  to  assure  that 
projects  are  completed  in  accordance 
with  the  approved  scope  of  work  and 
that  funds  are  expended  for  approved 
purposes. 

(a)  Recipients  shall  diligently  monitor 
performance  to  ensiue  that  time 
schedules  are  being  met,  projected  work 
by  time  periods  is  being  accomplished, 
and  other  performance  objectives  are 
being  achieved.  Recipients  are  to  submit 
an  original  and  one  copy  of  all  reports 
submitted  to  RUS.  The  project 
performance  reports  shall  include,  but 
not  be  limited  to,  the  following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(2)  A  description  of  any  problems, 
delays,  or  adverse  conditions  which 
have  occurred,  or  are  anticipated,  and 
which  may  affect  the  attainment  of 
overall  project  objectives,  prevent  the 
meeting  of  time  schedules  or  objectives, 
or  preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation;  and 

(3)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

§  1 703. 1 28    Audit  requirements. 

(a)  The  grant  recipients  and  DLT 
borrowers  will  provide  an  audit  report 
in  accordance  with  either: 

(1)  7  CFR  part  3051,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions,  or  its 
successor;  or 

(2)  7  CFR  part  1773,  Policy  on  Audits 
of  RUS  Borrowers. 

(b)  7  CFR  part  3051  applies  to  not-for- 
profit  organizations  (including 


hospitals,  colleges  and  universities)  and 
state,  local,  and  Indian  tribal 
govenunents.  7  CFR  part  1773  applies  to 
for-profit  organizations  receiving  grants 
or  loans,  and  all  RUS 
telecommunications  and  electric 
borrowers  receiving  cost  of  money 
loans. 

(c)  For  grant  recipients  the  audit 
requirements  only  apply  to  the  year(s) 
in  which  grant  fimds  are  expended.  For 
DLT  borrowers  the  audit  requirements 
apply  until  the  loan  is  repaid. 

§  1 703.1 29    Repayment  of  loans. 

The  term  of  cost  of  money  loans  will 
be  based  on  the  economic  useful  life  of 
the  facilities  to  be  financed,  not  to 
exceed  10  years.  If  the  recipient 
requests,  a  one  year  deferment  of 
principal  will  be  included.  In  special 
hardship  cases,  which  the  recipient 
must  justify,  RUS  may  approve  a  two 
year  deferment  of  principal.  Interest  on 
the  loan  will  be  due  and  payable  during 
the  principal  deferral  period.  RUS  will 
establish  uniform  debt  service  payments 
based  on  the  total  amortization  period. 

§§1703.130-1703.134    [Reserved] 

§  1 703. 1 35    Grant  and  loan  administration. 

(a)  RUS  will  review  recipients  as 
necessary  to  determine  whether  funds 
were  expended  for  approved  purposes. 
The  recipient  is  responsible  for  ensuring 
that  the  project  complies  with  all 
applicable  regulations,  and  that  the 
financial  assistance  is  expended  only  for 
approved  purposes.  The  recipient  is 
responsible  for  ensuring  that 
disbursements  and  expenditures  of 
funds  are  properly  supported  by 
invoices,  contracts,  bills  of  sale, 
canceled  checks,  or  other  appropriate 
forms  of  evidence,  and  that  such 
supporting  material  is  provided  to  RUS, 
upon  request,  and  is  otherwise  made 
available,  at  the  recipient's  premises,  for 
review  by  the  RUS  representatives,  the 
recipient's  certified  public  accountant, 
the  office  of  Inspector  General,  U.S. 
Department  of  Agriculture,  the  General 
Accounting  Office  and  any  other 
officials  conducting  an  audit  of  the 
recipient's  financial  statements  or 
records,  and  program  performance  for 
the  financial  assistance  awarded  under 
this  subpart.  The  recipient  will  be 
required  to  permit  RUS  to  inspect  and 
copy  any  records  and  documents  that 
pertain  to  the  project. 

(b)  Grants  provided  under  this 
program  will  be  administered  under, 
and  are  subject  to  7  CFR  parts  3016 
through  3019  or  their  successor,  as 
appropriate.  7  CFR  parts  3016  and  3019 
subject  grantees  to  a  number  of 
requirements  which  cover,  among  other 
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things,  findncidi  repurting,  accounting 
records,  budget  controls,  record 
retention  and  audits,  bonding  and 
insurance,  cash  depositories  for  grant 
funds,  grant  related  income,  use  and 
disposition  of  real  property  and 
equipment  purchased  with  grant  funds, 
prociirement  standards,  allowable  costs 
for  grant  related  activities,  and  grant 
close-out  procedures. 


§1703.136    Change*  In  pro)eol  obiectlves 
or  scope. 

The  recipient  will  obtain  prior 
approval  for  any  material  change  to  the 
scope  or  objectives  of  the  approved 
project,  including  changes  to  the  scope 
of  work  or  budget.  Failure  to  obtain 
prior  approval  of  changes  may  result  in 
suspension  or  termination  of  funds. 

§  1703.137    Grant  and  toan  termination 
provisions. 

(a)  Termination  for  cause.  RUS  may 
terminate  any  financial  assistance  in 
whole,  or  in  part,  at  any  time  before  the 
date  of  completion  of  funding 
disbursement,  whenever  it  is 
determined  that  the  recipient  has  failed 
to  comply  with  the  conditions  of  the 
financial  assistance.  RUS  will  promptly 
notify  the  recipient  in  writing  of  the 
determination  and  the  reasons  for  the 
termination,  together  with  the  effective 
date. 

(b)  Termination  for  convenience.  RUS 
or  the  recipient  may  terminate  financial 
assistance  in  whole,  or  in  part,  when 
both  parties  agree  that  the  continuation 
of  the  project  would  not  produce 
beneRcial  results  commensurate  with 
further  expenditure  of  funds.  The  two 
parties  will  agree  upon  termination 
conditions,  including  the  effective  date, 
and  in  the  case  of  partial  termination's, 
the  portion  to  be  terminated.  The 
recipient  will  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  will  cancel  as  many 
outstanding  obligations  as  possible.  RUS 
will  allow  full  credit  to  the  applicant  for 
the  Federal  share  of  the  noncancelable 
obligations,  properly  incurred  by  the 
recipient  prior  to  termination. 


§  1 703. 1 40    Expedited  teiecommunication* 
loans. 

General.  RUS  will  expedite 
consideration  and  determination  of  an 
application  for  a  loan  or  a  request  for 
advance  of  funds  submitted  by  an  RUS 
telecommunications  borrower  that 
supports  the  project  seeking  financial 
assistance  under  this  subpart.  See  7  CFR 
part  1737  for  loans  and  7  CFR  part  1744 
for  advances  under  this  section. 

Appendix  A  to  Subpart  D  of  Put  1703 — 
EnvironnMntal  Questionnaire 

Note:  It  is  extremely  important  to  respond 
to  all  questions  completely  to  enjure 
expeditious  processing  of  the  Distance 
Learning  and  Telemedicine  application.  The 
information  herein  is  required  by  Federal 
law. 

Important  Any  activity  related  to  the 
project  that  may  adversely  affect  the 
environment  or  limit  the  choice  of  reasonable 
development  alternatives  shall  not  be 
undertaken  prior  to  the  completion  of  Rural 
Utilities  Service's  environmental  review 
process. 

Legal  Name  of  Applicant  

Signature 
(Type/Sign/Date) 


The  applicant's  representative  certifies,  to 
the  best  of  his/her  knowledge  and  belief,  that 
the  information  contained  herein  is  accurate. 
Any  false  information  may  result  in 
disqualification  for  consideration  of  the  loan 
or  grant  or  rescission  of  the  loan  or  grant. 

I.  Project  Description — Detailing 
construction,  including,  but  not  limited  to, 
internal  modifications  of  existing  structures, 
and  installation  of  telecommunications 
transmission  facilities  (defined  in  7  CFR 
1703.102),  including  satellite  uplinks  or 
downlinks,  microwave  transmission  towers, 
and  cabling. 

1.  Describe  the  portion  of  the  project,  and 
site  locations  (including  legal  ownership  of 
real  property),  involving  internal 
modifications,  or  equipment  additions  to 
buildings  or  other  structures  (e.g.,  relocating 
interior  walls  or  adding  computer  facilities) 
for  each  site. 

2.  Describe  the  portion  of  the  project,  and 
site  locations  (including  legal  ownership  or 
real  property),  involving  construction  of 
transmission  fijcilities,  including  cabling, 
microwave  towers,  satellite  dishes;  or, 
disturtwnce  of  property  of  .99  acres  or  greater 
for  each  project  site. 


J-  UescriDti  Uie  naliire  oi  ine  proposea  use 
of  the  facilities,  and  whether  any  hazardous 
materials,  air  emissions,  wastewater 
discharge  or  solid  waste  will  result. 

4.  State  whether  or  not  any  project  site(s) 
contain  or  are  near  properties  listed  or 
eligible  for  Usting  in  the  National  Register  of 
Historic  Places,  and  identify  any  historic 
properties  (The  appHcant  must  supply 
evidence  that  the  State  Historic  Preservation 
Officer  (SHPO)  has  cleared  development 
regarding  any  historical  properties). 

5.  Provide  information  whether  or  not  any 
focility(ies)  or  site(s)  are  located  in  a  100-year 
floodplain.  A  National  Flood  Insurance  Map 
should  be  included  reflecting  the  location  of 
the  project  site(s). 

n.  For  projects  which  involve  construction 
of  transmission  facilities,  including  cabling, 
microwave  towers,  satellite  dishes,  or 
physical  disturbance  of  real  property  of  .99 
acres  or  greater,  the  following  information 
must  be  submitted  (7  CFR  1703.109(i)(3)). 

1.  A  map  (preferably  a  U.S.  Geological 
Survey  map)  of  the  area  for  each  site  affected 
by  construction  (include  as  an  attachment). 

2.  A  description  of  the  amount  of  property 
to  be  cleared,  excavated,  fenced  or  otherwise 
disturbed  by  the  project  and  a  description  of 
the  current  land  use  and  zoning  and  any 
vegetation  for  each  project  site  affected  by 
construction. 

3.  A  description  of  buildings  or  other 
structures  (i.e.,  transmission  facilities), 
including  dimensions,  to  be  coni^cted  or 
modified. 

4.  A  description  of  the  presence  of 
wetlands  or  existing  agricultural  operations 
and  threatened  or  endangered  species  or 
critical  habitats  on  or  near  the  project  site(s) 
affected  by  construction. 

5.  Describe  any  actions  taken  to  mitigate 
any  environmental  impacts  resulting  horn 
the  proposed  project  (use  attachment  if 
necessary). 

Note:  The  applicant  may  submit  a  copy  of 
any  environmental  review,  study, 
assessment,  report  or  other  document  that 
has  been  prepared  in  connection  with 
obtcuning  permits,  approvals  or  other 
financing  for  the  proposed  project  from  State, 
local  or  other  Federal  bodies.  Such  material, 
to  the  extent  relevant,  may  be  used  to  meet 
the  requirements  herein. 

Dated:  June  9,  1997. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
(FR  Doc.  97-15536  Filed  6-12-97;  8:45  am] 
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Distance  i.ea'-'-'ing  ^r;-  '  .•.-  e'"*-':;-;  ~>- 
03'^  ana  Grant  Psogtam 

AGENCY.  Rural  Utilities  Service,  USDA. 
ACTION:  Notice;  maximum  amount  of 
financial  assistance  available  and 
minimum  number  of  points  required  for 
a  loan. 

SUMMARY:  The  rural  Utilities  Service  is 
announcing  the  maximum  amount  of 
financial  assistance  to  be  made  available 
to  an  individual  recipient,  and  the 


minimum  number  of  points  required  for 
a  loan  application  to  be  immediately 
processed  for  fiscal  year  (FY)  1997  for 
the  Distance  Learning  and  Telemedicine 
Loan  and  Grant  Program. 
EFFECTIVE  DATE:  June  13,  1997. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  7  CFR  1703.108,  RUS 
has  determined  the  maximum  amount 
of  an  application  for  a  grant  that  will  be 
considered  for  funding  during  FY  1997 
as  $300,000,  and  the  maximum  amount 
for  a  loan  that  will  be  considered  for 
fundinc  during  FY  1997  as  $3,000,000. 
RUS  nas  also  determined  that  for  FY 
1997  the  minimum  number  of  points 


required  for  a  loan  application  to  be 
irmnediately  processed  is  94  points  (7 
CFR  1703.113).  Only  completed 
applications  meeting  the  minimum 
points  requirement  and  determined  by 
RUS  to  be  feasible  will  be  immediately 
processed. 

Authority:  7  U.S.C.  901  et  seq.  and  950aaa 
et  seq..  Pub.  L.  103-354, 108  Stat  3178  (7 
U.S.C.  6941  et  seq.]. 

Dated:  June  10, 1997. 
WaUy  Beyer, 

Administrator,  Rural  Utilities  Service. 
[PR  Doc.  97-15585  Filed  6-12-97;  8:45  am] 
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ENVi  PON  MENTAL  PROTECTION 
AGt-NC- 

4(1  C  ^  a  Parts  260,  264,  265,  and  266 
[EPA  F-e7-WT3F-FFFFF;  FRL-583»-«J 

Hazardous  Waste  Management 
System;  Testing  and  Monitoring 
Activities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  amending  its 
hazardous  waste  regulations  for  testing 
and  monitoring  activities.  This 
amendment  adds  new  and  revised 
methods  as  Update  III  to  the  Third 
Edition  of  the  EPA-approved  test 
methods  manual  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods."  EPA  Publication 
SW-646  and  deletes  several  obsolete 
methods  from  SW-846  and  the  RCRA 
regulations.  It  also  incorporates  SW- 
846,  Third  Edition,  as  amended  by 
Updates  I  (July  1992),  II  (September 
1994)  and  IIA  (August  1993  as  part  of 
the  wood  surface  protection  rule),  IIB 
(January  1995,  clarifying  the 
temperature  requirement  for  pH 
measurements  of  highly  alkaline 
wastes),  and  III  (December  1996).  The 
intent  of  this  action  is  to  provide  state- 
of-the-art  analytical  technologies  for 
RCRA-related  testing,  thus  promoting 
cost  effectiveness  and  flexibility  in 
choosing  analytical  test  methods,  as 
well  as  clarifying  the  RCRA  Program's 
approach  to  working  towards  the 
Performance  Based  Measurement 
System  (PBMS).  Incorporation  by 
reference  was  approved  for  the  updates 
on  the  following  dates:  Update  I,  August 
31. 1993,  Update  II,  January  13.  1995. 
Update  HA,  January  4,  1994  as  part  of 
the  wood  surface  protection  rule,  and 
Update  IIB.  April  4,  1995.  clarifying  the 
temperature  requirement  for  pH 
mpasurements  of  highly  alkaline  wastes. 
DATES:  This  action  is  effective  as  of  June 
13,  1997.  The  incorporation  by  reference 
of  the  publication  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  13, 
1997 

ADOntsses:  Supporting  materials  are 
able  for  viewing  in  the  RCRA 
li   rraation  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  Docket  Identification  Number  is  F- 
97-WT3F-FFFFF.  The  RIC  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  All 
comments  received  are  in  the  docket  for 


the  proposed  rule  (Docket  No.  F-95- 
WT3P-FFFFF).  Summaries  of  the 
comments  together  with  the  Agency's 
responses  are  in  "Response  to  Public 
Comments  Background  Document, 
Promulgation  of  the  Third  Update  to 
SW-846.  Third  Edition"  which  is  in  the 
docket  for  this  final  rule  (Docket  No.  F- 
97-WT3F-FFFFF).  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  of  material  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  docket  index  and  rule  are  available 
electronically.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
accessing  it. 

Copies  of  the  Third  Edition  of  SW- 
846,  as  amended  by  Updates  I,  II,  IIA, 
IIB.  and  III.  are  part  of  the  official  docket 
for  this  rulemaking,  and  also  are 
available  from  the  Superintendent  of 
Documents,  Government  Printing  Office 
(GPO).  Washington.  DC  20402,  (202) 
512-1800.  The  GPO  document  number 
is  955-001-00000-1.  Copies  of  the 
Third  Edition  integrated  manual  and  its 
updates  are  also  available  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161,  (703)  487-4650. 
The  Third  Edition  integrated  manual 
order  number  is  PB95264073,  and  the 
Final  Update  III  order  number  is 
PB97156137. 

In  addition,  a  CD-ROM  version  of 
SW-846,  Third  Edition,  as  amended  by 
Updates  I  through  IIB,  is  available  from 
NTIS.  hi  the  future,  the  CD-ROM  will 
be  updated  by  NTIS  to  also  include 
Update  III  to  SW-846. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington.  EXZ,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Kim  Kirkland,  Office  of  Solid 
Waste  (5307W),  U.  S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (703)  308-8855. 
SUPPLEMENTARY  INFORMATION:  The 
docket  index  and  the  rule  are  available 
on  the  Internet.  Follow  these 
instructions  to  access  the  information 
electronically:  From  the  World  Wide 
Web  (WWW),  type  WWW:  http:// 
www.epa.gov/epaoswer/rules.htm. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  required  to  use  SW-846 
test  methods  during  waste  sampling  and 
analysis  for  RCRA-related  activities. 


Regulated  categories  and  entities 
include:  Industry  (e.g.,  companies 
which  handle  hazardous  wastes),  and 
State,  local  and  Federal  government 
entities  (e.g.,  government  entities  which 
handle  hazardous  wastes).  Other  entities 
not  listed  could  also  be  regulated.  To 
determine  whether  your  organization  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  parts  260  through  299  of  the 
Code  of  Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Prvamble  Outline 

I.  Legal  Authority 

n.  Background  Summary  and  Regulatory 

Framework 
m.  Overview  of  July  25, 1995  NPRM  and 

Summary  of  Responses  to  Public 

Comments 

A.  Overview  of  Proposal 

B.  Responses  to  Comments  Regarding  the 
Addition  of  Update  in  Methods  and 
Chapters  to  SW-846 

C.  Deletion  of  Obsolete  Methods 

1.  Deletion  of  Packed  Column  Gas 
Chromatographic  Methods 

2.  Deletion  of  Methods  9200  and  9252A 

3.  Replacing  References  to  Method  8240 
with  References  to  Method  8260  in 
§§264.1034(d)(l)(iii)and  (f), 
264.1063(d)(2).  265.1034(d)(l)(iii)  and 
(f).  and  265.1063(d)(2) 

rv.  Additional  Editorial  Changes 

A.  Changes  to  Methods  9010A  and  9030A 
to  Create  New  Modular  Format  Methods 
9010B,  9030B,  9014,  and  9034;  and 
Editorial  Changes  to  Chapter  Seven. 

B.  Revision  of  Section  3.0  (Sampling  and 
Analytical  Methods)  of  Appendix  IX  to 
40  CFR  Part  266 

C.  Revision  of  Footnote  5  of  Appendix  IX 
to  40  CFR  Part  264 

D.  Removing  the  47  Analytical  Test 
Methods  Incorporated  by  Reference  in 
§  260.11(a) 

E.  Revising  the  Disclaimer  and  Chapter 
Two  of  SW-846  to  Include  Clarifying 
Editorial  Changes  Regarding  Flexibility 
Allowed  During  the  Use  of  SW-846 
Methods 

V.  Overview  of  Final  Rule 

VI.  State  Authority 
Vn.  Effective  Date 

Vm.  Regulatory  Analyses 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Reform  Act 

C.  Certification  Under  the  Regulatory 
Flexibility  Act 

D.  Submission  to  Congress  and  the  General 
Accounting  Office 

E.  Paperwork  Reduction  Act 

I.  Legal  Authority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  1006,  2002(a),  3001-3007. 
3010,  3013-3018,  and  7004  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
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Act  of  1976  (commonly  known  as 
RCRA),  as  amended  (42  U.S.C.  6905. 
6912(a),  6921-6927,  6930,  6934-6939, 

and  6974). 

EPA  PublicaUon  SW-846,  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  contains 
the  analytical  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  testing  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  as  amended. 
Use  of  some  of  these  methods  is 
required  by  some  of  the  hazardous 
waste  regulations  under  subtitle  C  of 
RCRA.  In  other  situations,  SW-846 
functions  as  a  guidance  document 
setting  forth  acceptable,  although  not 
required,  methods  to  be  implemented  by 
the  user,  as  appropriate,  in  satisfying 
RCRA-related  sampling  and  analysis 
requirements.  All  of  these  methods  are 
intended  to  promote  accuracy, 
sensitivity,  specificity,  precision,  and 
comparability  of  analyses  and  test 
results. 

SW-846  is  a  document  that  changes 
over  time  as  new  information  and  data 
are  developed.  Advances  in  analytical 
instrumentation  and  techniques  are 
continually  reviewed  by  the  Agency's 
Office  of  Solid  Waste  (OSW)  and 
periodically  incorporated  into  SW-846 
to  support  changes  in  the  regulatory 
program  and  to  improve  method 
performance  and  cost  effectiveness. 
Update  III  represents  such  an 
incorporation. 

As  a  result  of  this  final  rule,  SW-846 
is  being  amended  further  to  include  the 
new  and  revised  methods  contained  in 
Update  in,  and  to  delete  those  methods 
deemed  obsolete. 


m.  Overview  of  Tufv  25. 1995  NPRM 
and  Summary  of  Res  pi  •  rises  to  Public 
Comments 

A.  Overview  of  Proposal 

On  July  25,  1995  (60  FR  37974),  the 
Agency  proposed  to  amend  its 
hazardous  waste  testing  and  monitoring 
regulations  under  subtitle  C  of  RCRA  by: 

(1)  Adding  revised  methods  and 
chapters  and  new  methods  as  Update  III 
to  SW-846  and  incorporating  the  Third 
Edition  of  SW-846  as  amended  by 
Updates  I.  n.  HA,  UB,  and  III,  into  40 
CFR  260.11(a)  for  use  in  complying  with 
the  requirements  of  subtitle  C  of  RCRA, 

(2)  deleting  certain  methods  from  SW- 
846  which  are  deemed  obsolete,  and  (3) 
deleting  certain  references  to  Method 
8240,  Volatile  Organics  by  Gas 
Chromatography/Mass  Spectrometry 
(GC/MS),  found  in  40  CFR  264.1034. 
264.1063.  265.1034,  and  265.1063. 

The  Agency  solicited  comments  on 
each  of  these  proposed  changes.  On 
December  22, 1995  (60  FR  49239),  the 
Agency  extended  the  comment  period  to 
allow  resolution  of  problems  involving 
the  shipping  of  Proposed  Update  ID  to 
many  SW-846  subscribers.  The 
extension  allowed  the  subscribers  an 
opportunity  to  review  the  Proposed 
Update  in  package  and  supply 
comments  to  the  Agency. 

Items  B  through  D  of  this  section 
summarize  the  major  comments 
received  and  the  actions  taken  by  the 
Agency  in  response  to  those  comments.' 

B.  Responses  to  Comments  Regarding 
the  Addition  of  Update  in  Methods  and 
Chapters  to  SW-846 

The  Agency  proposed,  as  part  of 
Update  in  to  SW-846,  to  revise  37 
methods  and  6  chapters  already 
contained  in  the  Third  Edition  of  SW- 
846,  as  amended  by  Updates  I,  U,  UA, 

Table  i 

(Method  Deletion/Replacement  Table] ' 


and  nB,  incorporated  by  reference  in  40 
CR  260.11.  The  revisions  were  proposed 
to  improve  the  methods  and  provide 
additional  performance  information  for 
these  methods.  As  part  of  Update  m,  the 
Agency  also  proposed  to  add  61  new 
methods  to  SW-846. 

The  Agency  received  very  few 
negative  comments  on  the  proposal  to 
add  the  new  methods  and  revised 
methods  and  chapters  of  Update  m  to 
SW-846.  The  comments  received  by  the 
Agency  on  the  addition  of  new  methods 
and  the  revision  of  existing  methods 
and  chapters  were  minor  editorial 
changes.  Details  on  these  comments  and 
the  /^ency's  responses  may  be  found  in 
the  background  document  to  this 
rulemaking.  The  Agency  has 
incorporated  several  of  the  suggested 
changes  into  the  Update  m  package,  as 
described  in  the  background  document 

C.  Deletion  of  Obsolete  Methods 

The  Agency  proposed,  as  part  of 
Update  in  to  SW-846,  to  delete  sixteen 
obsolete  methods  from  the  Third 
Edition  of  SW-846.  for  the  reasons 
delineated  in  the  sections  to  follow. 
Table  1  (Method  Deletion/Replacement 
Table)  lists  the  methods  being  deleted 
and  identifies  the  appropriate 
replacement  methods  currently  found  in 
SW-846,  Third  Edition,  as  amended  by 
Updates  I.  n,  UA.  HB.  and  m.  The 
replacement  methods  are  approved  for 
analyses  previously  conducted  by  the 
deleted  methods.  Regarding  the  deletion 
of  packed-column  methods  from  SW— 
846,  the  Agency  notes  that  (>acked 
columns  can  still  be  used  in  the 
replacement  capillary  column  methods 
for  required  purposes,  provided  that 
method  performance  is  appropriate  for 
the  intended  application. 


Deleted 

method  No. 


5040A 


801  OB 


8020A 


8030A 


Deleted  method  title 


Analysis  of  Sort)ent  Cartndges  from  Volatile  Organic 
Sampling  Train  (VOST):  Gas  Chromatography/Mass 
Spectrometry  Technique. 

Halogenated  Volatile  Organics  by  Gas  Chromatography 


Aromatic  Volatile  Organics  by  Gas  Chromatography 


Acrolein  and  Acrylonitrile  by  Gas  Chromatography 


Replacement 
method  Ho. 


5041A 

8021 B 

8021 B 

8260B 
8316 


Reptacement  method  title 


Analysis  for  Desorption  of  Soft)ent  Cartridges  from 
Volatile  Organic  Samp-ling  Tra^  (VOST). 

Halogenated  and  Aromatic  Volatiies  by  Gas  Chroma- 
togtaphy  Using  Photoionization  and  Electrolytic  Cofv 
ductivity  Detectors. 

Halogenated  and  Aromatic  Volatiies  by  Gas  Chroma- 
tography Using  Photoionization  and  Electrolytic  Cor>- 
ductrvity  Detectors. 

Volatile  Organic  Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS). 

Acryiamide,  /^crylonrtnle  and  Acrolein  by  High  Pertomv- 
ance  Liquid  Chromatography  (HPLC). 


'  All  conunenU  received  are  in  the  docket  for  the 
propoaed  rule  (Docket  No.  F-95-WT3P-FFFFF). 
SummanM  of  the  comments  together  with  the 


Agency's  responses  are  in  "Response  to  Public 
Comments  Background  E>ocument.  Promulgation  of 
the  Third  Update  to  SW-«46.  Third  Edition"  which 


is  in  the  docket  for  this  final  rule  (Docket  No.  F- 
97-WT3F-FFFFF). 
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(Method  Detetion/Replacement  Table] ' 


Deleted 
nwlhod  No. 

Deleted  mettKxJ  title 

Replacement 
method  No. 

Replacement  method  title 

8040A 
8060 

8080A 

8090 

8110 

PtiefX)ls  t)y  Gas  Chromatography  

Phthalate  Esters 

Organochlorme       Pesticides      and      Polychlorinated 
Biphenyls  by  Gas  Chromatography. 

Nitroaromatics  and  Cyclic  Ketones 

Haloethers  by  Gas  Chromatography  

8041 
8061A 

8081 A 

8082 

8091 
8111 
8121 
8141A 

8151A 

8260B 

8270C 

9210 

9056 

9056 

9250 
9251 
9253 

Phenols  by  Gas  Chromatography. 

Phthalate  Esters  by  Gas  Chromatography  with  Electron 

Capture  Detection  (GC/ECD). 
Organochlorine  Pesticides  by  Gas  Chromatography. 

Polychlorinated   Biphenyls   (PCBs)   by   Gas   Chroma- 
tography. 
Nitroaromatics  and  Cyclic  Ketones. 
Haloethers  by  Gas  Chromatography. 

8120A 
8140 

81506 

Chlohnated  Hydrocartwns  by  Gas  Chromatography 

Organophosphorus  Pestictdes  

Chlohnated  Hert)tcides  by  Gas  Chromatography 

Chlorinated  Hydrocarbons  by  Gas  Chromatography. 

Organophosphorus  Com-pounds  by  Gas  Chro- 
matography. 

Chlonnaled  Herbicides  by  GC  Using  Methylation  or 
Pent-aflorot>enzylation  Derivatization. 

Volatile  Organic  Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS). 

Semivolatile  Organic  Compounds  by  Gas  Chroma- 
tography/Mass  Spectrometry  (GC/MS). 

Potentiometric  Determination  of  Nitrate  in  Aqueous 
Samples  with  Ion-Selective  Electrode. 

Determination  o(  Inorganic  Anions  by  Ion  Chroma- 
tography. 

Determination  of  Inorganic  Anions  by  Ion  Chroma- 
tography. 

Chloride  (Colormetric,  Automated  Ferricyanide  AAI). 

Chloride  (Color-metric,  Automated  Ferricyanide  AAII). 

Chloride  (Titrinwtric,  Silver  Nitrate). 

8240B 

Volatile  Organics  by  Gas  

Chromatoaraohv/Mass  Soectrometrv  (GC/MS)  

8250A 
9200 

9252A 

Semivolatile       Organic       Compounds       by       Gas 

Chromatography/  Mass  Spectrometry  (GC/MS). 
Nitrate 

Chloride  (Titnmetric,  Mercuric  Nitrate) 

*  The  Agerx:y  notes  that  packed  columns  can  still  be  used  in  the  replacement  capillary  column  methods  for  required  purposes,  provided  that 
mettmd  penormance  is  appropnate  lor  the  intended  application.  The  analysts  should  also  see  the  Preface  and  Overview  and  Chapter  Two  of 
SW-646.  as  well  as  Method  8000  before  beginning  any  GC  analysis  (Note:  A  more  detailed  discussion  on  this  issue  can  k>e  found  in  Section  III. 
C.I  of  the  preamble). 


Note:  A  suffix  of  "A"  in  the  method 
number  indicates  revision  one  (the  method 
has  been  revised  once).  A  suffix  of  "B"  in  the 
method  number  indicates  revision  two  (the 
method  has  been  revised  twice).  A  suffix  of 
"C"  in  the  method  number  indicates  revision 
three  (the  method  has  been  revised  three 


1.  Deletion  of  Packed  Column  Gas 
Chromatographic  Methods 

Fourteen  packed  column  gas 
chromatographic  (GC)  methods  were 
proposed  for  deletion  from  SW-646 
because  they  have  been  superseded  by 
capillary  column  methods  or  other 
method  techniques  that  provide  better 
resolution,  selectivity  and  sensitivity. 
Most  of  the  commenters  did  not 
comment  on  the  proposal  to  remove  the 
p>acked  column  methods  from  SW-846. 
Of  those  that  did,  four  commenters  were 
in  favor  of  the  removal  of  the  packed 
column  methods,  while  thirteen 
opposed  the  action.  In  general,  both  sets 
of  commenters  agreed  with  the  Agency 
that  most  laboratories  use  capillary 
colunms,  and  that  capillary  columns  are 
a  better  technology  and  generate  more 
reliable  data  than  the  packed  columns. 
However,  all  of  those  opposing  the 
action  preferred  that  the  Agency  retain 
the  packed  column  methods  as 


approved  for  RCRA-related  testing  and 
considered  their  deletion  from  SW-846 
to  be  either  arbitrary  or  unnecessary. 
These  commenters  noted  that  the 
capillary  columns  can  be  and  are  used 
in  the  packed  column  methods.  The 
commenters  stated  that,  since  SW-846 
is  a  guidance  document,  the  regulated 
community  should  have  the  option  of 
using  the  packed  column  methods  as 
long  as  the  generated  data  are  adequate 
for  regulatory  purposes.  Some 
commenters  in  particular  desired  this 
option  regarding  the  use  of  Method 
8080,  "Organochlorine  Pesticides  and 
Polychlorinated  Biphenyls  by  Gas 
Chromatography" . 

First,  the  Agency  disagrees  with 
comments  that  removal  of  the  packed 
column  methods  is  arbitrary  or 
unnecessary.  It  is  the  Agency's 
responsibility  to  maintain  SW-846  as  a 
manual  of  standardized  methods  which 
EPA  believes  will  provide  adequate  data 
for  compliance  determinations  and 
other  RCRA-related  analyses.  As  noted 
in  the  proposal  (and  also  observed  by 
the  commenters),  capilltuy  columns 
have  an  inherently  greater  ability  to 
separate  analytes  than  packed  columns. 
No  commenters  refuted  this  fmding.  In 
addition,  a  survey  performed  in  1991 


found  that  few  analysts  actually  use 
packed  colvimns  in  their  laboratories 
anymore  (Environmental  Science  and 
Technology,  26, 1285-1287,  1992). 

The  packed  column  GC  methods  of 
SW-846  were  also  proposed  for  deletion 
to  be  consistent  with  other  Agency 
program  offices,  e.g.,  the  Office  of 
Water,  which  has  withdrawn  packed 
column  methods  from  its  list  of 
approved  drinking  water  methods  (see 
59  FR  62456,  December  5,  1994).  The 
Agency  is  also  considering  a  similar 
action  regarding  the  methods  approved 
for  wastewater  analyses.  Cross-program 
consistency  regarding  the  use  and 
approval  of  packed  column  methods  is 
important  and  cost-effective  for  both  the 
Agency  and  the  regulated  community. 

In  addition,  as  shown  by  Table  1,  the 
Agency  is  not  proposing  to  delete  h 
packed  column  method  unless  at  least 
one  other  method  which  uses  a 
commercially  available  and  adequate 
technology  is  in  SW-846  to  replace  it. 

Regarding  the  continued  use  of  any  of 
the  packed  column  methods  by  the 
regulated  conununity,  the  Agency  notes 
that  packed  columns  can  still  be  used  in 
the  replacement  capillary  column 
methods  for  required  purposes, 
provided  that  method  performance  is 
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appropriate  for  the  intended 
application.  The  performance  data 
included  in  SW-846  methods  are  not 
intended  to  be  used  as  absolute  QC 
acceptance  criteria  for  method 
performance.  The  data  are  intended  as 
guidance  providing  typical  method 
performance  in  typical  matrices,  to 
assist  the  analyst  in  the  selection  of  an 
appropriate  method  for  the  intended 
application.  It  is  the  analyst's 
responsibility  to  establish  the  analytical 
operating  parameters  and  acceptance 
criteria  that  are  appropriate  for  that 
intended  application.  In  addition,  the 
public  may  continue  to  use  packed 
column  methods,  including  Method 
8080,  for  applications  for  which  the 
methods  are  appropriate. 

Some  commenters  opposed  the 
deletion  of  the  packed  column  methods 
because  many  of  the  methods  are 
included  in  formally  approved 
documents  such  as  permits,  EPA- 
approved  Quality  Assurance  Project 
Plans,  and  Consent  Decrees.  This  should 
not  be  a  cause  for  concern.  Permits  and 
other  plans  formally  approved  by 
regulatory  authorities  that  specify  the 
use  of  packed  column  methods  for 
required  analyses  continue  in  effect 
imless  they  are  changed,  for  example,  by 
amending  a  consent  decree  or  modifying 
a  permit.  In  addition,  when  the  permits, 
etc.,  are  revised,  the  performance  data 
contained  in  the  packed  column 
methods  are  not  intended  to  be  used  as 
absolute  QC  acceptance  criteria.  As  with 
any  other  methods  in  SW-846,  they  are 
typical  performance  data  expected  for 
typical  matrices.  The  replacement 
capillary  colimin  methods  provide 
superior  performance  with  regard  to 
sensitivity,  chromatographic  separation, 
etc.,  and  therefore,  the  Agency  does  not 
believe  that  amending  a  permit  will  be 
a  problem  or  expense  because 
equivalent  methods  are  already 
included  in  SW-846  to  meet  the 
analytical  requirements  stated  in 
permits.  Further,  the  Agency  believes 
that  laboratories  have  been  using 
capillary  colunm  methods  for  these 
RCRA  applications. 

The  removal  of  the  packed  column 
methods  is  a  direct  example  of  the 
Agency's  interpretation  of  PBMS. 
Capillary  column  methods  represent 
state-of-the-art  in  Gas  Chromatography 
technology.  Under  the  PBMS  approach, 
the  Agency  requires  that  the  generator/ 
analyst  be  able  to  demonstrate  the 
ability  to  meet  the  Data  Quality 
Objectives  (DQOs)  for  any  particular 
application.  For  those  isolated  instances 
for  which  the  analyst  wishes  to  use  a 
packed  column  method  and  can 
demonstrate  the  ability  to  meet  project 
specific  DQOs  for  a  particular  RCRA 


application,  packed  column  methods 
may  continue  to  be  used.  It  is  the 
Agency's  policy  under  the  Performance- 
Based  Measurement  System  (PBMS), 
that  the  analytical  performance  criteria 
established  in  the  RCRA  permit  be 
achieved.  The  Environmental 
Monitoring  Management  Council 
(EMMC)  defines  PBMS  as  "a  set  of 
processes  wherein  the  data  quality 
needs,  mandates  or  limitations  of  a 
program  or  project  are  specified,  and 
serve  as  criteria  for  selecting  appropriate 
methods  to  meet  those  needs  in  a  cost- 
effective  manner."  Under  such  a  system, 
EPA  would  specify  performance  criteria 
and  data  producers  that  would  show 
that  their  proposed  methods  meet  these 
specific  performance  standards.  Data 
producers  would  be  required  to 
document  method  performance  and 
certify  the  use  of  appropriate  quality 
assurance  and  quality  control 
procedures.  The  system  would  apply  to 
those  physical,  chemical,  and  biological 
methods  used  both  in  laboratories  and 
in  the  field.  PBMS  is  a  system  for 
specifying  monitoring  requirements  that 
imposes  legal  accovmtability  for  the 
achievement  of  specific  data  or 
measurement  quality  objectives,  without 
prescribing  the  particular  procedures, 
techniques,  or  instrumentation  that  is  to 
be  used  for  achieving  such  objectives. 
These  performance  criteria  are  defined 
by  the  permit,  not  by  a  specified  method 
number. 

2.  Deletion  of  Methods  9200  and  9252A 

The  Agency  also  proposed  to  delete 
Method  9200  (the  brucine-sulfanilamide 
method  for  nitrate  determination), 
because  it  generated  unreliable  results, 
and  Method  9252A  ("Chloride, 
Titrimetric,  Mercuric  Nitrate),  because  it 
generates  a  mercury -containing  RCRA 
hazardous  waste.  The  Agency  did  not 
receive  any  comments  regarding  the 
deletion  of  these  two  methods. 
Therefore,  Methods  9200  and  9252  have 
been  deleted  and  are  no  longer  part  of 
the  Third  Edition  of  SW-846  as  revised 
by  Final  Update  III. 

3.  Replacing  References  to  Method  8240 
With  References  to  Method  8260  in 

§§  264.1034(d)(l)(iii)  and  (f), 
264.1063(d)(2),  265.1034(d)(l)(iii)  and 
(f).  and  265.1063(d)(2) 

The  Agency  proposed  to  delete  all 
references  tp  Method  8240  (Volatile 
Organic  Compounds  by  Gas 
Chromatography/Mass  Spectrometry)  of 
SW-846  found  La  §§  264.1034(d)(l)(iii) 
and  (f),  264.1063(d)(2). 
265.1034(d)(l)(iii)  and  (f),  and 
265.1063(d)(2).  The  Agency  did  not 
propose  to  replace  the  references  to 
Method  8240  v«th  references  to  Method 


8260  of  SW-846,  the  capillary  column 
replacement  method  for  Method  8240. 
There  were  no  significant  comments 
objecting  to  the  removal  of  references  to 
Method  8240  in  those  sections. 
However,  there  was  comment  that  the 
compound-specific  methodology  should 
not  be  discontinued,  leaving  only  a 
method  that  measures  total  organic 
concentration.  Rather,  the  preferred 
capillary  coliunn  technology  should  be 
used  in  place  of  the  former  packed 
coliunn  technology  in  the  analysis  of 
volatile  organic  compounds  by  Gas 
Chromatography/Mass  Spectrometry; 
i.e..  Method  8240  should  be  replaced  by 
Method  8260  in  the  subject  regulations. 
The  Agency  agrees  with  this  comment 
and  therefore  has  replaced  references  to 
Method  8240  with  references  to  Method 
8260  in  40  CFR  264.1034(d)(l)(iii)  and 
(f).  264.1063(d)(2),  265.1034(d)(l)(iii), 
and  265.1063(d)(2)  and  (f)  of  the  RCRA 
regulations.  As  stated  in  method  8000B, 
"D^enninative  Chromatographic 
Separations",  the  method  which 
provides  the  Agency's  guidance  on 
analytical  chromatography,  other 
coluDMis  may  be  substituted  in  SW-846 
methods  to  improve  performance 
provided  that  (1)  the  requirements  of 
Sees.  8.3  (Instrument  QC  Requirements) 
and  8.4  (Initial  Demonstration  of 
proficiency)  of  Method  8000B  are 
satisfied,  and  (2)  Target  analytes  are 
sufficiently  resolved  from  one  another, 
and  from  co-extracted  interferences. 

(Note:  A  method  reference  found  within 
the  RCRA  regulations  refers  to  the  latest 
promulgated  revision  of  the  method,  even 
though  the  method  number  does  not  include 
the  appropriate  letter  suf&x.  For  example,  in 
the  regulatory  sections  discussed  above,  the 
referenced  Method  8260  refers  to  the  last 
promulgated  version  of  that  method,  which 
is  Method  B260B  of  Update  m  to  SW-846.) 

IV.  Additional  Editorial  Changes 

The  Agency  is  taking  this  opporttxnity 
to  make  several  additional  editorial 
changes  resulting  from  the  promulgation 
of  Update  III  to  SW-846,  Third  Edition. 
These  changes  include: 
—Revising  Methods  9010A  and  9030A 
to  create  new  modular  format 
Methods  9010B,  9030B,  9014,  and 
9034,  and  Editorial  Changes  to 
Chapter  Seven. 
— Removing  section  3.0,  "Sampling  and 
Analytic^  Methods ',  from  appendix 
DC  to  40  CFR  part  266  because  all  of 
the  methods  can  now  be  found  in 
SW-846. 
— Revising  footnote  5  of  appendix  DC  to 
40  CFR  part  264  to  address  the  status 
of  packed  column  methods  in  SW- 
846. 
— Revising  the  Disclaimer  and  Chapter 
Two  of  SW-846  to  include  clarifying 
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editorial  changes  regarding  flexibility 

allowed  during  the  use  of  SW-846 

methods. 

Since  these  are  technical  changes  that 
do  not  affect  the  implementation  of  the 
regulations,  the  Agency  is  simply 
providing  notice  of  the  changes  without 
opportunity  for  public  comment. ^  These 
changes  are  discussed  in  detail  below. 

A.  Changes  to  Methods  9010A  and 
9030 A  to  dreate  New  Modular  Format 
Methods  9010B.  9030B,  9014.  and  9034; 
and  Editorial  Changes  to  Chapter  Seven 

Methods  901  OB  (Total  and  Amenable 
Cyanide:  Distillation),  9014  (Titrimetric 
and  Manual  Spectrophotometric 
Determinative  Methods  for  Cyanide), 
9030B  (Acid  Soluble  and  Acid-Insoluble 
Sulfides:  Distillation),  and  9034 
(Titrimetric  Procedure  for  Acid-Soluble 
and  Acid  Insoluble  Sulfides)  of  Update 
ni  are  modular  versions  of  the  inclusive 
Methods  9010A  (Total  and  Amenable 
Cyanide)  and  9030A  (Acid-Soluble  and 
Acid-Insoluble  Sulfides)  of  SW-846. 
The  modular  versions  were  created  by 
dividing  the  preparative  and 
determinative  steps  of  Methods  9010A 
and  9030A  into  four  septuate 
methodologies.  Specifically,  revised 
Method  9010B  contains  the  preparative 
distillation  steps  of  Method  901 OA.  and 
revised  Method  9030B  contains  the 
preparative  distillation  steps  of  Method 
9030A.  New  Method  9014  contains  the 


determinative  steps  of  Method  901  OA, 
and  new  method  9034  contains  the 
determinative  steps  of  Method  9030A. 
This  modular  approach  is  common  to 
SW-846,  and  increases  flexibility  by 
allowing  the  selection  of  preparative 
and  determinative  steps  that  are 
appropriate  to  the  sample  matrix  and 
data  end  use.  (Inclusive  methods  are 
desirable,  when  practicable,  i.e..  for  a 
specific  application  in  a  specific 
medium  or  matrix.  However,  modular 
methods  are  more  appropriate  and 
practicable  when  dealing  with  analyses 
involving  multiple  media,  as  is  the  case 
with  these  two  methods.)  The  text  and 
technical  content  of  Methods  901  OA  and 
9030A  were  not  changed  when  the 
methods  were  divided  into  Methods 
9010B.  9014,  9030B.  and  9034. 

As  a  result  of  dividing  Methods  9010 
and  9030  into  two  new  methods,  the 
Agency  is  also  correcting  those  method 
references  in  Chapter  Seven,  steps  2.1, 
7.6.  and  8.1  of  section  7.3.3.2  (Test 
Method  to  Determine  Hydrogen  Cyanide 
Released  from  Wastes)  and  steps  2.1. 
7.6.  7.7  and  9.1  of  section  7.3.4.2  (Test 
Method  to  Determine  Hydrogen  Sulfide 
Released  from  Wastes).  Specifically, 
certain  incorrect  references  to  "Method 
9010"  and  "Method  9030"  have  been 
replaced  with  correct  references  to 
"Method  9014"  and  "Method  9034". 


Table  2 

[BIF/EPA  Methods] 


B(F  manual 
section 


3.1  ... 

32  ... 
3.3.1 
3.3.2 
3.3.3 

3.4  ... 

3.5  ... 

3.6  ... 


B.  Revision  of  Section  3.0  (Sampling 
and  Analytical  Methods)  of  Appendix 
IX  to  40  CFR  Part  266 

The  Agency  has  revised  appendix  IX 
of  40  CFR  part  266  whereby  the  text  of 
section  3.0,  Sampling  and  Analytical 
Methods,  has  been  removed,  and  a  note 
has  been  added  referencing  SW-846. 
With  the  promulgation  of  Update  III,  all 
of  the  methods  in  section  3.0  of  part 
266,  appendix  DC,  are  now  available  in 
SW-846.  Table  2  (BIF/EPA  Methods) 
identifies  the  methods  in  section  3.0  of 
part  266,  appendix  IX,  and  the 
equivalent  SW-846  method.  (Note:  The 
method  number  has  changed  for  some  of 
the  methods  to  reflect  the  SW-846 
method  numbering  system.)  This 
technical  change  was  necessary  to 
eliminate  redundancy  and  to  remove  the 
possibility  that  a  discrepancy  might 
exist  between  two  versions  of  the  same 
method.  This  technical  change  only 
revises  where  the  methods  are  found;  it 
does  not  change  required  or  intended 
uses  of  the  methods. 

Since  these  methods  have  been 
removed  from  appendix  IX  of  part  2B6 
and  replaced  with  a  note  referencing 
SW-846.  and  since  §§  266.104(e)(1), 
266.106(g)  (1)  and  (2).  and  266.107(f) 
refer  (directly  or  indirectly)  to  the 
methods  in  that  appendix,  the  Agency 
has  also  revised  §§  266.104(e)(1), 
266.106(g)  (1)  and  (2),  and  266.107(f)  to 
refer  to  the  equivalent  methods  of  SW- 
846. 


BIF  manual  method  name 


MettxxJology  fof  the  Detefmination  of  Metals  Emissions  In  Exhaust  Gases  from  Hazardous 

Waste  Incineration  and  Similar  Ck)mtxjstion  Processes. 

Determination  of  Hexavalent  Chromium  Emissions  from  Stationary  Sources 

Isokinetic  HCI/Ch  Emission  Sampling  Train ;. 

Midget  Impinger  HCI/CI2  Emission  Sampling  Train „ 

Protocol  for  Analysis  of  Samples  from  HCI/CI2  Emission  Sampling  Train -. 

Determination      of      Poly  ch  Ion  nated      Dibenzo-p-Dioxins      (PCDDs)      and      Polychlorinated 

Ditjen/olurans  (PCDFs)  from  Stationary  Sources. 

Sampling  lor  Aldehydes  and  Ketones  Emissions  From  Stationary  Sources 

Analysis  for  Aldehydes  and  Ketones  by  High  Perlormance  Liquid  Chromatography  (HPLC)  


BIF  method 
No. 


0012 

0013 
0050 
0051 
9057 
23 

0011 
001 1A 


SW-846 
method  No. 


0060 

0061 
0050 
0051 
9057 
0023 

0011 
8315 


C.  Revision  of  Footnote  5  of  Appendix 
DC  to  40  CFR  Part  264 

Appendix  DC  to  40  CFR  part  264 
contains  the  ground-water  monitoring 
list  of  analytes  and  suggested  methods 
for  analyte  determination.  Footnote  5  to 
the  appendix  notes  that  the  listing  of 
suggested  methods  refers  to  analytical 
procedure  numbers  used  in  SW-846. 


'  The  APA  provides  an  exception  to  the  notice 
and  comineni  requirement  whine  it  would  l>e 
y.  5  U.&C  553(bX3)(B). 


However,  the  listing  of  suggested 
methods  includes  packed  column  GC 
methods,  which  have  been  removed 
from  SW-846  with  the  addition  of 
Update  in.  The  Agency,  therefore,  has 
revised  footnote  5  of  appendix  K  to  40 
CFR  part  264  to  also  note  that  the 
packed  column  methods  were 
promulgated  methods  through  Update 


nB  of  SW-846  and  that,  as  of  Update  III, 
the  Agency  has  replaced  the  methods 
with  capillary  column  GC  methods. 

D.  Removing  the  47  Analytical  Test 
Methods  Incorporated  by  Reference  in 
§  260.11(a) 

The  Agency  is  today  removing  the  list 
of  47  methods  found  at  the  end  of 
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§  260.11(a).  This  action  is  being  taken 
since  the  47  methods  are  contained  in 
the  Third  Edition  of  SW-846.  which  is 
being  incorporated  by  reference  today  in 
its  entirety.  Therefore,  specific  reference 
to  the  47  methods  in  §  260.11, 
Incorporation  by  Reference,  is 
redundant  and  unnecessary.  It  was  the 
intent  of  the  Agency  to  finalize  this 
action  io  a  previous  rulemaking  (Augvist 
31, 1993,  58  FR  46040).  However,  due 
to  an  error  in  the  regulatory  language 
contained  in  that  rule,  the  47  methods 
were  not  removed  from  §  260.11(a)  at 
that  time. 

E.  Revising  the  Disclaimer  and  Chapter 
Two  of  SW-846  to  Include  Clarifying 
Editorial  Changes  Regarding  Flexibility 
Allowed  During  the  Use  of  SW-846 
Methods 

The  Agency  believes  that  language  in 
SW-846  which  clarifies  the  flexibility 
inherent  to  SW-846  methods  is  useful 
to  the  regulated  community.  SW-846 
methods  are  written  so  that  they  may  be 
used  as  quantitative  trace  analytical 
methods  to  demonstrate  that  a  waste 
"does  not  contain"  constituents  that 
require  it  to  be  managed  as  a  hazardous 
waste.  If  particular  RCRA  applications 
do  not  require  this  rigor,  looser 
analytical  criteria  may  be  applied, 
provided  that  they  satisfy  the  data 
quality  requirements  for  the  particular 
application.  Therefore,  the  Agency  has 
revised  the  Disclaimer  and  Chapter  Two 
of  SW-d46  to  include  editorial  changes 
which  explain  that  glassware,  reagents, 
supplies,  equipment  and  settings  other 
than  those  specified  in  SW-846  may  be 
employed,  provided  that  method 
performance  appropriate  for  the 
intended  RCRA  application  is 
documented.  Such  performance 
includes  consideration  of  precision, 
accuracy  (or  bias),  recovery, 
representativeness,  comparability,  and 
sensitivity  (detection,  quantitation,  or 
reporting  limits)  relative  to  the  data 


quality  objectives  for  the  intended  use 
of  the  analytical  results.  In  other  words, 
the  Agency  is  following  a  Performance- 
Based  Measurement  System  (PBMS) 
approach  where  the  analyst  must  be 
able  to  demonstrate  the  ability  to 
determine  the  analytes  of  concern  in  the 
matrix(ces)  of  concern  at  the  level 
(concentration)  of  concern  for  any 
particular  RCRA  application.  RCRA 
regulations  basically  specify  "what" 
needs  to  be  determined  and  leaves  the 
"how"  up  to  the  analyst.  "Any  reliable 
analytical  method"  may  be  used  for  this 
demonstration.  If  in  response  to  this 
inherent  flexibility  an  alternative 
analytical  procedure  is  employed,  the 
laboratory  should  demonstrate  and 
document  that  the  procedure  is  capable 
of  providing  the  appropriate 
performance.  The  Disclaimer  and 
Chapter  Two  explain  that  the 
performance  data  included  in  the  SW- 
846  methods  are  not  intended  to  be  used 
as  absolute  QC  acceptance  criteria  for 
method  performance.  The  data  are 
intended  to  only  be  guidance,  by 
providing  typical  method  performance 
in  certain  representative  matrices  to 
assist  the  analyst  in  the  selection  of  an 
appropriate  method  for  an  intended 
RCRA  application. 

The  flexibility  described  in  the 
Disclaimer  and  Chapter  Two  of  SW-846 
is  applicable  when  any  regulating  entity 
(e.g..  State  Government)  specifies  the 
use  of  methods  found  in  SW-846.  The 
following  language  from  the  Preface  and 
Overview  should  help  clarify  the 
flexibility  inherent  in  the  SW-846 
manual: 

The  procedures  described  in  this  manual 
are  meant  to  be  comprehensive  and  detailed, 
coupled  with  the  realization  that  the 
problems  encountered  in  sampling  and 
analytical  sitviations  require  a  certain  amount 
of  flexibility.  The  solutions  to  these  problems 
will  depend,  in  part,  on  the  skill,  trainiog, 
and  experience  of  the  analyst  For  some 
situations,  it  is  possible  to  use  this  manual 


in  rote  fashion.  In  other  situations,  it  will 
require  a  combination  of  technical  abilities, 
using  the  manual  as  guidance  rather  than  in 
a  step-by-step,  word-by- word  fashion. 
Althou^  this  puts  an  extra  burden  on  the 
user,  it  is  unavoidable  because  of  the  variety 
of  sampling  and  analytical  conditions  found 
with  hazardous  wastes. 

However,  as  explained  in  the 
Disclaimer  and  Chapter  Two,  this 
flexibility  does  not  apply  to  method- 
defined  parameters  where  the  analytical 
result  is  wholly  dependant  on  the 
measurement  process,  such  as  during 
the  use  of  the  Toxicity  Characteristic 
Leaching  Procedure  (Method  1311)  and 
other  characteristic  tests.  In  these 
instances,  changes  to  the  specific 
methods  may  change  the  end  result  and 
incorrectly  identify  a  waste  as  non- 
hazardous.  Therefore,  when  the 
measurement  of  such  method-defined 
parameters  is  required  by  regulation, 
those  methods  are  not  subject  to  the 
flexibility  afforded  to  other  methods. 

V.  Overview  of  Final  Rule 

This  rule  makes  final  the  Agency's 
proposal  to  remove  certain  methods  and 
add  revised  methods  and  chapters  and 
new  methods  as  Update  m  to  SW-846 
and  to  incorporate  the  Third  Edition  as 
amended  by  Updates  I,  n,  HA,  HE,  and 
m  in  40  CFR  260.11(a)  for  use  in 
complying  with  the  requirements  of 
subtitle  C  of  RCRA. 

Table  3,  Final  Update  m  of  SW-846. 
Third  Edition  lists  all  of  the  revised 
methods  and  chapters  and  new  methods 
that  are  approved  by  the  Agency  for 
inclusion  in  Final  Update  III  to  SW-846. 
The  table  lists  the  chapters  and  methods 
of  Update  III  in  the  order  of  their 
relative  location  in  SW-846.  The 
vertical"*  *   •"  notation  indicates 
portions  of  SW-846,  Third  Edition  (as 
amended  by  Updates  I,  HA,  and  UB) 
which  are  imchanged  by  Final  Update 

m. 


Table  3.— Final  Update  III  of  SW-846,  Third  Editkdn 


Method  No. 


Title 


3031 


Disclaimer. 


Table  of  Contents. 


Preface. 


Cttapter  Two — Choosing  the  Correct  Procedure. 
Chapter  Three — Inorganic  Analytes. 

3.1  Sampling  Considerations. 

3.2  Sample  Preparation  Methods. 


Acid  Digestion  of  Oils  for  Metals  Analysis  by  FLAA  or  ICP  Spectroscopy. 
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Method  ^4o. 

Title 

3040A 

3060B 

3062  

3060A „ 

601  OB 

• 

7063  

* 

7199 

• 

7472  

7521  

• 

7.SflO „ 

3500B 

Dissolution  Procedures  for  Oils,  Greases,  or  Waxes. 

62 

Acid  Digestion  of  Sediments,  Sludges,  and  Soils. 

Microwave  Assisted  Acid  Digestion  of  Siliceous  and  Organically  Based  Matrices. 

ISS 

Alkaline  Digestion  for  Hexavalent  Chromium. 

3.3    Mettiods  for  Determination  of  Inorganic  Analytes. 

Inductively  Coupled  Plasma— Atomic  Emission  Spectroscopy. 

•  ••••* 

Arsenic  in  Aqueous  Samples  and  Extracts  by  Anodic  Stripping  Voltammetry  (ASV). 

•  *•••• 

Detefmination  of  Hexavalent  Chromium  in  Drinking  Water,  Groundwater  and  Industrial  Wastewater  Efttuents  by  Ion 
Chromatography. 

•  ••••« 

Mercury  in  Aqueous  Samples  and  Extracts  by  Anodic  Stripping  Voltammetry  (ASV). 

•  ••••* 

Nickel  (Atomic  Absorption,  Furnace  Method). 

•  •                              •                             •                             . 

White  Phosphoms  (P«)  by  Solvent  Extraction  and  Gas  Chromatography. 
Chapter  Four— Organic  Analytes. 

4.1  Sampling  Considerations. 

4.2  Sample  Preparation  Methods. 

4.2.1  Extractions  and  Preparations. 
Organic  Extraction  and  Sample  Preparation. 
Separatory  Funnel  Liquid-Liquid  Extractkw. 
Continuous  Liquid-Liquid  Extraction. 
Solid-Phase  Extraction  (SPE). 

Soxhiet  Extraction. 

•  •                              •                               •                               *                               * 

Extraction  of  Semivolatile  Analytes  Collected  Using  Modified  Method  5  (Method  0010)  Sampling  Train. 

Pressunzed  Fluid  Extractkxi  (PFE). 

Ultrasonic  Extraction. 

Supercritical  Fluid  Extraction  of  Total  Recoverable  Petroleum  Hydrocarbons. 

Supeiuitical  Fluid  Extraction  of  Potynuclear  Aromatic  Hydrocartxans. 

•  ••*•• 

Waste  Dilution  for  Volatile  Organics. 

Sample  Preparation  for  Volatile  Organic  Compounds. 

Volatile  Organic  Compounds  in  Soils  and  Other  SoW  Matrices  Using  Equilibrium  Headspace  Analysis. 

Purge-and-Trap  for  Aqueous  Samples. 

Volatile,  Nonpurgeabte,  Water-Soluble  Compounds  by  Azeotrnpic  Distillation. 

Volatile  Organic  Compounds  by  Vacuum  Distillation. 

Ctosed-System  Purge-and-Trap  and  Extraction  for  Volatile  Organics  in  Soil  and  Waste  Samples. 

Analysis  for  Desorption  of  Soft)ent  Cartridges  from  Volatile  Organic  Sampling  Train  (VOST). 

4.2.2  Cleanup. 
Cleanup. 
Alumina  Cleanup. 

Alumina  Column  Cleanup  and  Separation  of  Petroleum  Wastes. 
Fkxisil  Cleanup. 
Silica  Gel  Qeanup. 

•••••• 

Ackl-Base  Partition  Cleanup. 

Sulfur  Cleanup. 

SuMuric  Acid/Permanganate  Cleanup. 

4.3  Determination  of  Organic  Analytes. 
4.3.1    Gas  Chromatographic  Methods. 
DetemDinative  Chromatographic  Separations. 

•  •                               •                              •                               • 

Nonhalogenated  Organics  Using  GC/FID. 

Aromatic  and  Hatogenated  Volatlles  by  Gas  Chromatography  Using  Photoionization  and  Electrolytic  Conductivity  Detec- 
tors in  Series. 

•••••• 

Acrylamide  by  Gas  Chromatography. 

Acetonitrile  by  Gas  Chromatography  with  Nitrogen-Phosphonjs  Detectkyi. 

Phenols  by  Gas  Chromatography. 

1 
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3542 
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Method  No. 


Table  3.— Final  Update  III  of  SW-846,  Third  Edition— Continued 

Title 


8061  a Phthalate  Esters  by  Gas  Chromatography  with  Electron  Capture  Detection  (GC/ECD). 

8070A Nitrosamlnes  t>y  Gas  Chromatography. 

8081 A „ OrgarKXJhIorine  Pesticides  by  Gas  Chromatography. 

6082 Polychlorinated  Biphenyls  (PCBs)  by  Gas  Chromatography. 

8091  ...,.i NItroaromatics  and  Cyclic  Ketones  by  Gas  Chromatography. 


8111 


8131 


8151A 


Haloethers  by  Gas  Chromatography. 


Aniline  and  Selected  Derivatives  by  Gas  Chromatography. 


Chlorinated  Hert)tcides  by  GC  Using  Mettiyiation  or  Pentafluort)enzy»ation  Derivatization. 

4.3.2  Gas  Chromatographic/Mass  Spectroscopic  Methods. 

8260B  .._ Volatile  Organic  Compounds  by  Gas  Chromatography/Mass  Spectrometry  (GC/MS). 

8270C ~ Semivolatile  Organic  Compounds  by  Gas  Chromatography/Mass  Spectrometry  (GC/MS). 

8275A Semivolatile  Organic  Compounds  (PAHs  and  PCBs)  in  Soils/Sludges  and  Solid  Wastes  Using  Thenr^l  Extraction/Gas 

Chromatography/Mass  Spectrometry  (TE/GC/MS). 
8280A  Tr The  Analysis  of  Polychlonnated  Dit)enzo-p-Dioxins  and  Polychlorinated  Dibenzoturans  by  High  Resotution  Gas  Chroma- 

tography/Low  Resolution  Mass  Spectrometry  (HRGC/LRMS). 

4.3.3  High  Performance  Liquid  Chromatographic  Methods. 
•  •••** 

831 5A  _4 Determination  of  Cartwnyl  Compounds  by  High  Performance  Liquid  Chromatography  (HPLC). 


8325 


8321 A Solvent  Extractable  Nonvolatile  Compounds  by  High  Performance  Liquid  Chromatogr8^yni>efmospray/Mass  Spec- 
trometry (HPLC/TS/MS)  or  Ultraviolet  (UV)  Detection. 
Solvent  Extractable  Nonvolatile  Compounds  by  High  Performance  Liquid  Chromatography/Partide  Beam/Mass  Spec- 
trometry (HPLaPB/MS). 


8332  .. 


Nitroglycerine  by  High  Performance  Liquid  Chromatography. 
4.3.4    Infrared  Methods. 


8430 Analysis  of  Bis(2-chloroethyl)  Ether  Hydrolysis  Products  by  Direct  Aqueous  Ir^ection  GC/FT-IR. 

8440  ........._ Total  Recoverable  Petroleum  Hydrocarbons  by  Infrared  Spectrophotometry. 

4.3.5    Miscellaneous  Spectrometric  Methods. 
8520 „ Continuous  Measurement  of  Formaldehyde  in  Ambient  Air. 

4.4  Immunoassay  Methods. 
40000 Immunoassay. 

401 OA Screening  for  Pemachlorophenol  by  Immunoassay. 

4015  Screening  tor  2,4-Dichlorophenoxyacetic  Acid  by  Immunoassay. 

4020  ..,„ Screening  for  Polychlorinated  Biphenyls  by  Immunoassay. 

4030  ...» «...    Soil  Screening  for  Petroleum  Hydrocartxsns  by  Immunoassay. 

4035  ...» Soil  Screening  for  Polynudear  Aromatic  Hydrocartx)ns  by  Immunoassay. 

4040  ...» Soil  Screening  for  Toxaphene  by  Immunoassay.   « 

4041 Soil  Screening  for  Chlordane  by  Immunoassay. 

4042  ...+ Soil  Screening  for  DDT  by  Immunoassay. 

4050 TNT  Explosives  in  Soils  tiy  Immunoassay. 

4051  Hexahydro-1 ,3,5-trinitro-1 ,3,5-triazine  (RDX)  in  Soil  by  Immunoassay. 

4.5  Miscellaneous  Screening  Methods. 


Colorimetric  Screening  Method  for  Trinitrotoluene  (TNT)  in  Sea. 
Screening  Test  Method  for  Polychlorinated  Biphenyls  in  Soil. 
Screening  Test  Method  for  Polychlonnated  Biphenyls  in  Transformer  OH.- 
Chapter  Five — Miscellaneous  Test  Methods. 


8515  ._. 
9078  ._, 
9079 


90108 .] Total  and  Amenable  Cyanide(Colorimetric.  Manual). 

901 2A Total  and  Amenable  Cyanide  (Colorimetric,  Automated  UV)- 


9014 


Trtrimetric  and  Manual  Spectrophotometric  Detenr^inative  Methods  for  Cyanide. 


9023  ., Extractable  Organic  Halides  (EOX)  in  Solids. 
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Method  No. 


Title 


9030B Acid-Soluble  and  Acid-Insoluble  Sulfides. 

•  •  •  •  •  •  • 

9034 Titrimetric  Procedure  lor  Acid-Soluble  and  Acid-insoluble  Sulfides. 

*  •  •  •  ~  •  •  '  * 

9057 Determination  of  Chloride  from  HCI/Cb  Emission  Sampling  Train  (Methods  0050  and  0051)  by  Anion  Chromatography. 

9210 Potentiometric  Determination  of  Nitrate  in  Aqueous  Samples  with  Ion-Selective  Electrode. 

921 1  Potentiometric  Determination  of  Bromide  in  Aqueous  Samples  with  Ion-Selective  Electrode. 

9212  Potentiometric  Determination  of  Chloride  in  Aqueous  Samples  with  Ion-Selective  Electrode. 

9213 Potentiometnc  Determination  of  Cyanide  in  Aqueous  Samples  and  Distillates  with  Ion-Selective  Electrode. 

9214  Potentiometric  Determination  of  Fluoride  in  Aqueous  Samples  with  Ion-Selective  Electrode. 

9215 Potentiometnc  Determination  of  Sulfide  in  Aqueous  Samples  and  Distillates  with  Ion-Selective  Electrode. 

•  •••••* 

Chapter  Six — Properties. 

1030 Ignitability  of  Solids. 

1 120 Dermal  Corrosion. 

•  ••*••• 
9050A Specific  Conductance. 

•  *  •  •  • 

9095A Paint  Filter  Liquids  Test. 


Chapter  Seven — Characteristics  Introduction  and  Regulatory  Definitions. 
Chapter  Eight — Methods  for  Determining  Characteristics. 

•  •  •  •  •  •  • 

Chapter  Ten — Sampling  Methods. 

001 1  Sampling  for  Selected  Adehyde  and  Ketone  Emissions  from  Stationary  Sources. 

0023A Sampling  Method  for  Polychlonnated  Dit)enzo-p-Dioxins  and  Polychlorinated  Dibenzofuran  Emissions  from  Stationary 

Sources. 

•  ••••*• 

0031  Sampling  method  for  Volatile  Organic  Compounds  (SMVOC). 

0040  Sampling  of  Pnncipal  Organic  Hazardous  Constituents  from  Combustion  Sources  Using  Tedlar*  Bags. 

0050  Isokinetic  HCI/Cb  Emission  Sampling  Train. 

0060 Determination  of  Metals  in  Stack  Emissions. 

0061  Determination  of  Hexavalent  Chromium  Emissions  from  Stationary  Sources. 

0051  Midget  lm.pinger  HCI/CI2  Emission  Sampling  Train. 

0100  Sampling  for  Formaldehyde  and  Other  Cartwnyl  Compounds  in  Indoor  Air. 

•  ••*••• 

Note:  A  suffix  of  "A"  in  the  method  number  indicates  revision  one  (the  method  has  been  revised  once).  A  suffix  of  "B"  in  the  method  number 
indkates  revision  two  (the  method  has  been  revised  twk»).  A  suffix  of  "C"  in  the  method  number  indk:ates  revision  three  (the  method  has  been 
revised  three  times). 


VI.  State  Authority 

For  these  Regulatory  cases  where  SW- 
846  is  required,  today's  rule  provides 
standards  that  are  not  immediately 
effective  in  authorized  States  since  the 
requirements  are  being  imposed 
pursuant  to  pre-HSWA  authority.  See 
RCRA  section  3006.  The  requirements 
will  be  applicable  only  in  those  States 
that  do  not  have  final  authorization.  In 
authorized  States,  the  requirements  will 
not  be  applicable  until  the  State  revises 
its  program  to  adopt  equivalent 
requirements  under  State  law. 
Procedures  and  deadlines  for  State 


program  revisions  are  set  forth  in  40 
CFR  271.21.  40  CFR  271.3  sets  forth  the 
requirements  a  State  must  meet  when 
submitting  its  final  authorization 
application. 

Vn.  Effective  Date 

Section  3010  of  RCRA  provides  that 
regulations  promulgated  pursuant  to 
subtitle  C  of  RCRA  shall  take  effect  six 
months  after  the  date  of  promulgation. 
However,  HSWA-amended  section  3010 
of  RCRA  allows  rules  to  become 
effective  in  less  than  six  months  when, 
among  other  things,  the  Agency  finds 


that  the  regulated  community  does  not 
need  six  months  to  come  into 
compliance.  SW-846,  as  revised  by 
Update  III,  inclusively  provides  greater 
flexibility  to  the  regulated  community 
in  testing  and  monitoring  solid  waste  by 
offering  a  greater  selection  of  approved 
methods  and  by  promoting  more 
flexibility  in  method  application.  In 
addition,  no  method  was  deleted  as  part 
of  Update  III  unless  at  least  one  other 
approved  replacement  method  was  also 
readily  available  in  SW-846.  Therefore, 
tbe  Agency  believes  that  the  regulated 
community  does  not  need  six  months  to 


UMI 
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come  into  compliance.  For  the  same 
reasons,  the  Agency  believes  that  good 
cause  exists  under  the  Administrative 
Procedures  Act,  5  U.S.C  section  553(d), 
for  not  delaying  the  effective  date  of  this 
rule.  Therefore,  this  rule  is  effective 
June  13,  1997.  « 

Vm.  Regulatory  Analyses 

A.  Executive  Order  12866 

The  Agency  has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  because  this  rule  does  not 
create  any  new  regulatory  requirements 
and  it  does  not  require  any  new  reports 
beyond  those  now  required.  Therefore, 
this  rule  is  not  subject  to  OMB  review 
and  the  requirements  of  the  Executive 
Order. 

B.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Memdates 
Reform  Act  of  1995  (UMRA  or  the  Act), 
Pub.  L.  104—4,  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of 
UMRA,  EPA  generally  must  prepare  a 
written  statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act,  EPA.  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenmients,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  and 
tribal  govenunents  in  the  aggregate,  or 
to  the  private  sector,  in  any  one  year. 
This  is  due  to  the  fact  that  this  rule 


simply  revises  available  test  methods  lor 
complying  with  existing  regulatory 
requirements,  and  in  most  cases,  the 
SW-846  test  methods  are  provided  as 
guidance,  not  requirements.  Even  where 
the  use  of  a  specific  test  method  is 
required,  the  Agency  does  not  believe 
that  the  revised  methods  will  result  in 
significant  cost  increases  and  indeed, 
most  of  the  revised  methods  are 
expected  to  result  in  reduced  costs.  For 
example,  new  immunoassay  methods 
can  be  run  in  the  field,  replacing 
expensive  gas  chromatographic 
laboratory  work;  this  will  allow  for  more 
and  faster  sampling,  helping  to  reduce 
the  cost  of  cleanups.  Thus,  today's 
notice  is  not  subject  to  the  written 
statement  requirements  in  sections  202 
and  205  of  the  Act. 

As  for  section  203  of  the  Act,  today's 
rule  is  not  expected  to  have  any 
"unique"  effects  on  small  governments; 
the  only  expected  effects  on  a  small 
government  would  be  where  that 
government  is  itself  managing 
hazardous  wastes,  and  is  using  one  or 
more  test  methods  for  complying  with 
RCRA  regulations.  Further,  for  the 
reasons  set  out  in  the  prior  paragraph, 
the  revised  test  methods  would  not  be 
expected  to  have  a  "significant"  effect 
on  small  govenunents  (or  other  users  of 
test  methods).  Thus,  today's  notice  is 
not  subject  to  the  requirements  of 
section  203  of  the  Act 

C.  Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-6012,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions). 

The  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  does  not  create  any 
new  regulatory  requirements  and  it  does 
not  require  any  new  reports  beyond 
those  now  required.  Some  of  the 
methods  found  in  Update  ID  to  SW-846, 
Third  Edition,  are  required  by  some  of 
the  regulations  under  subtitle  C  of 
RCRA.  Based  on  an  evaluation  of  each 
of  those  methods  and  the  regulatory 
requirements,  the  Agency  determined 
that  this  update  will  not  impose 
significant  additional  costs  on  any 
member  of  the  regulated  community.  In 
addition,  SW-846  functions  in  other 
situations  as  a  guidance  document  and 
the  net  effect  of  an  update  to  the 
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flexibility  and  utility  to  all  of  the 
regulated  community,  including  small 
entities,  by  providing  an  increased 
choice  of  appropriate  analytical 
methods  for  RCRA  applications. 
Therefore,  the  EPA  provides  the 
following  certification  under  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Flexibility  Act.  Pursuant  to 
the  provision  at  5  U.S.C.  605(b),  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus  the  rule,  does  not  require  an  RFA. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping 
provisions  associated  with  today's  ruie. 
Such  provisions,  were  they  included, 
would  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection, 
administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  264 

Air  pollution  control.  Hazardous 
waste.  Insurance,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements,  Security  measures.  Surety 
bonds. 

40  CFR  Part  265 

Air  pollution,  Hazardous  waste. 
Insurance,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements,  Seciu-ity  measures.  Surety 
bonds,  Water  Supply. 

40  CFR  Part  266 

Energy,  Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 
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Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  ch.  I,  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

RT  260— HAZARDOUS  WASTE 
M  a  N  a  GEMEhfT  SYSTEM:  GENERAL 

1.  ine  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921- 
6927.  6930,  6934,  6935.  6937,  6938,  6939. 
and  6974. 

Subpart  B — Definitions 

2.  Section  260.11(a)  is  revised  to  read 
as  follows: 

§  260. 1 1    References. 

(a)  When  used  in  parts  260  through 
270  of  this  chapter,  the  following 
publications  are  incorporated  by 
reference: 

(1)  "ASTM  Standaid  Test  Methods  for 
Flash  Point  of  Liquids  by  Setaflash  Closed 
Tester."  ASTM  Standard  D-3278-78, 
available  from  American  Society  for  Testing 
and  Materials.  1916  Race  Street, 
Philadelphia,  PA  19103. 

(2)  "ASTM  Standard  Test  Methods  for 
Flash  Point  by  Pensky-Martens  Closed 
Tester, '  ASTM  Standard  D-93-79  or  D-93- 
80.  I>-93-80  is  available  from  American 
Society  for  Testing  and  Materials,  1916  Race 
Street.  Philadelphia.  PA  19103. 

(3)  "ASTM  Standard  Method  for  Analysis 
of  Reformed  Gas  by  Gas  Chromatography," 
ASTM  Standard  D-1946-82,  available  from 
American  Society  for  Testing  and  Materials, 
1916  Race  Street,  Philadelphia,  PA  19103. 

(4)  "ASTM  Standard  Test  Method  for  Heat 
of  Combustion  of  Hydrocarbon  Fuels  by 
Bomb  Calorimeter  (High-Precision  Method)," 
ASTM  Standard  D  2382-83,  available  from 
American  Society  for  Testing  and  Materials, 
1916  Race  Street,  Philadelphia,  PA  19103. 

(5)  "ASTM  Standard  Practices  for  General 
Techniques  of  Ultraviolet-Visible 
Quantitative  Analysis,"  ASTM  Standard  E 
169-87  available  from  American  Society  for 
Testing  and  Materials,  1916  Race  Street. 
Philadelphia.  PA  19103. 

(6)  "ASTM  Standard  Practices  for  General 
Techniques  of  Infrared  Quantitative 
Analysis,"  ASTM  Standard  E  168-88, 
available  from  American  Society  for  Testing 
and  Materials,  1916  Race  Street, 
Philadelphia.  PA  19103. 

(7)  "ASTM  Standard  Practice  for  Packed 
Column  Gas  Chromatography,"  ASTM 
Standard  E  260-85,  available  from  American 
Society  for  Testing  and  Materials,  1916  Race 
Street,  Philadelphia,  PA  19103. 

(8)  "ASTM  Standard  Test  Method  for 
Aromalics  in  Light  Naphthas  and  Aviation 
Gasolines  by  Gas  Chromatography,"  ASTM 
Standard  D  2267-88,  available  bom 
American  Society  for  Testing  and  Materials, 
1916  Race  Street,  Philadelphia,  PA  19103. 


(9)  "APT!  Course  415:  Control  of  Gaseous 
Emissions,"  EPA  Publication  EPA-450/2-81- 
005,  December  1981,  available  from  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

(10)  "Flammable  and  Combustible  Liquids 
Code"  (1977  or  1981),  available  bom  the 
National  Fire  Protection  Association,  470 
Atlantic  Avenue,  Boston,  MA  02210. 

(11)  "Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods,"  EPA 
Publication  SW-846  [Third  Edition 
(November  1986),  as  amended  by  Updates  I 
(July  1992),  n  (September  1994),  ILA  (August 
1993),  IIB  (January  1995),  and  ID  (December 
1996)1.  The  Third  Edition  of  SW-846  and 
Updates  I,  II,  IIA,  UB,  and  ID  (document 
number  955-001-00000-1)  are  available  bom 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC 
20402,  (202)  512-1800.  Copies  of  the  Third 
Edition  and  its  updates  are  also  available 
from  the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161,  (703)  487-4650. 
Copies  may  be  inspected  at  the  Library,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.  Washington,  DC  20460. 

(12)  "Screening  Procedures  for  Estimating 
the  Air  Quality  Imptact  of  Stationary  Sources, 
Revised",  October  1992,  EPA  Publication  No. 
EPA-450/R-92-O19,  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

(13)  "ASTM  Standard  Test  Methods  for 
Preparing  Refuse-Derived  Fuel  (RDF) 
Samples  for  Analyses  of  Metals,"  ASTM 
Standard  E926-88,  Test  Method  C — Bomb, 
Acid  Digestion  Method,  available  from 
American  Society  for  Testing  Materials,  1916 
Race  Street.  Philadelphia,  PA  19103. 

(14)  "API  Publication  2517,  Third 
Edition",  February  1989,  "Evaporative  Loss 
bom  External  Floating-Roof  Tanks," 
available  bom  the  American  Petroleum 
Institute,  1220  L  Street,  Northwest, 
Washington,  DC  20005. 

(15)  "ASTM  Standard  Test  Method  for 
Vapor  Pressure — Temperature  Relationship 
and  Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope."  ASTM  Standard  D 
2879-92,  available  from  American  Society  for 
Testing  and  Materials  (ASTM),  1916  Race 
Street,  Philadelphia,  PA  19103. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACiLITIES 

3.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
and  6925. 

Subpart  AA — Air  Emission  Standards 
for  Process  Vents 

4.  Paragraphs  (d)(l){iii)  and  (f)  of 
§  264.1034  are  revised  to  read  as 

follows: 

f  264. 1 034    Test  mettMds  and  procedures. 

•        •        •        •        • 


(d)*  *  * 

(D*  *  * 

(iii)  Each  sample  shall  be  analyzed 
and  the  total  organic  concentration  of 
the  sample  shall  be  computed  using 
Method  9060  or  8260  of  SW-846 
(incorporated  by  reference  under 
§260.11). 
•        •        *        •        • 

(f)  When  an  owner  or  operator  and  the 
Regional  Administrator  do  not  agree  on 
whether  a  distillation,  fractionation, 
thin-film  evaporation,  solvent 
extraction,  or  air  or  steam  stripping 
operation  manages  a  hazardous  waste 
with  organic  concentrations  of  at  least 
10  ppmw  based  on  knowledge  of  the 
waste,  the  procedures  in  Method  8260 
of  SW-846  (incorporated  by  reference 
under  §  260.11)  may  be  used  to  resolve 
the  dispute. 


Subpart  BB — Air  Emission  Standards 
for  Equipment  Leaks 

5.  Paragraph  (d)(2)  of  §  264.1063  is 
revised  to  read  as  follows: 

S  264.1 063    Test  methods  an6  procedures. 

***** 

(d)*  •  • 

(2)  Method  9060  or  8260  of  SW-846 
(incorporated  by  reference  under 
§260.11):  or 

•        *        •        *        • 

6.  Footnote  no.  5  to  appendix  DC  to 
part  264  is  revised  to  read  as  follows: 

Appendix  EX  to  Part  264 — Ground- 
Water  Monitoring  List 

***** 

^  Suggested  methods  refer  to  analytical 
procedure  numbers  used  in  the  EPA 
publication.  SW-846,  "Test  Methods  for 
Evaluating  Solid  Waste",  Third  Edition. 
Analytical  details  can  be  found  in  SW-846 
and  in  documentation  on  file  at  the  Agency. 
The  packed  column  gas  chromatography 
methods  8010,  8020,  8030,  8040,  8060,  8080, 
8090.  8110.  8120,  8140,  8150,  8240,  and  8250 
were  promulgated  methods  through  Update 
nB  of  SW-846  and,  as  of  Update  m,  the 
Agency  has  replaced  these  methods  with 
"capillary  column  GC  methods",  as  the 
suggested  methods. 
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7.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924, 
6925,  6935,  and  6936,  unless  otherwise 
noted. 
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Subpar*  ft  A— Air  Emission  Standards 
for  F     ttss  Vents 

8.  Paragraphs  (d)(l)(iii)  and  (f)  of 
§  265.1034  are  revised  to  read  as 
follows: 

§  265.1034    Test  methods  and  procedures 


(d)*  •  * 

(i)*!f ' 

(iii)  Each  sample  shall  be  analyzed 
and  the  total  organic  concentration  of 
the  sample  shall  be  computed  using 
Method  9060  or  8260  of  SW-846 
(incorporated  by  reference  under 
§260.11). 

•        II      *        *         • 

(f)  WHen  an  owner  or  operator  and  the 
Regional  Administrator  do  not  agree  on 
whether  a  distillation,  fractionation, 
thin-film  evaporation,  solvent 
extraction,  or  air  or  steam  stripping 
operation  manages  a  hazardous  waste 
with  organic  concentrations  of  at  least 
10  ppmw  based  on  knowledge  of  the 
waste,  the  procedures  in  Method  8260 
of  SW-«46  (incorporated  by  reference 
under  §  260.11)  may  be  used  to  resolve 
the  dispute. 


Suboa  1  3B  •  ^  '  - '-^  •ssio.a  Sianaaras 
for  '-■  Qi.i'D'^-ef' '   -*':-<*■'■• 

9.  Paragraph  (d)(2)  of  §  265.1063  is 
revised  to  read  as  follows: 

§  265.1063    Test  methods  and  procedures. 


(d)  •  *  * 

(2)  Method  9060  or  8260  of  SW-846 
(incorporated  by  reference  under 
§260.11):  or 
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10.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a),  6924, 
and  6934. 

Subpart  H — Hazardous  a  t-      Burned 
in  Boilers  and  Industrial  f-urnaces 
(effective  August  21, 1991) 

11.  Section  266.104  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  266. 1 04    Standards  to  control  organic 
emissions. 

•  *        •        •        • 

(e)  *  *  • 

(1)  During  the  trial  bum  (for  new 
fecilities  or  an  interim  status  facility 
applying  for  a  permit)  or  compliance 
test  (for  interim  status  facilities), 
determine  emission  rates  of  the  tetra- 
octa  congeners  of  chlorinated  dibenzo- 
p-dioxins  and  dibenzofurans  (CDDs/ 
CDFs)  using  Method  0023A,  Sampling 
Method  for  Polychlorinated  Dibenzo-p- 
Dioxins  and  Polychlorinated 
Dibenzofurans  Emissions  from 
Stationary  Sources,  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 

•  *        •        *        • 

12.  Section  266.106  is  amended  by 
revising  paragraph  (g)(1)  and  (2)  to  read 
as  follows: 

f  266.1 06    Standards  to  control  metals 
awlMlons. 

•  »        »        •        * 

(1)  General.  Emission  testing  for 
metals  shall  be  conducted  using  Method 
0060,  Determinations  of  Metals  in  Stack 


Emissions,  EPA  Publication  SW-«46,  as 
incorporated  by  reference  in  §  260.11  of 
this  chapter. 

(2)  Hexavalent  chromium.  Emissions 
of  chromium  are  assumed  to  be 
hexavalent  chromium  unless  the  owner 
or  operator  conducts  emissions  testing 
to  determine  hexavalent  chromium 
emissions  using  procedures  prescribed 
in  Method  0061,  Determination  of 
Hexavalent  Chromium  Emissions  from 
Stationary  Sources,  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
•        •        •        •        • 

13.  Section  266.107  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§266.107    Standards  to  control  hydrogen 
chloride  (HCO  and  chlorine  gas  (CI2) 
emissions. 


(f)  Emissions  testing.  Emissions 
testing  for  HCl  and  CI2  shall  be 
conducted  using  the  procedures 
described  in  Methods  0050  or  0051, 
EPA  Publication  SW-846,  as 
incorporated  by  reference  in  §  260.11  of 
this  chapter. 
•        •        •        •        • 

14.  In  appendix  K  to  part  266,  section 
3.0  is  revised  to  read  as  follows: 

Appendix  DC  to  Part  266 — Methods 
Manual  for  Compliance  with  the  BIF 
Regulations 


3.0  Sampling  and  Analytical  Methods 

Note:  The  sampling  and  analytical  methods 
to  the  BIF  manual  are  published  in  "Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods,"  EPA 
Publication  SW-846,  as  incorporated  by 
reference  in  §  260.11  of  this  chapter. 
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Executive  Order  13048  of  June  10,  1997 

Improving    Administrative    Management    in    the     Executive 
Branch 


Improvement  of  Government  operations  is  a  continuing  process  that  benefits 
firam  interagency  activities.  One  group  dedicated  to  such  activities  is  the 
President's  Council  on  Management  Improvement  (PCMI),  estabUshed  by 
Executive  Order  12479  in  1984,  reestablished  by  Executive  Order  12816 
in  1992.  In  the  intervening  years,  some  activities  of  the  PCMI  have  been 
assumed  by  the  President's  Management  Council,  the  Chief  Financial  Officers 
Council,  and  the  Chief  Information  Officers  Council.  These  organizations 
are  also  focussed  on  improving  agencies'  use  of  quality  management  prin- 
ciples. Other  functions  have  been  assigned  to  individual  agencies.  Nonethe- 
less, remaining  administrative  management  matters  deserve  attention  across 
agency  lines. 

« 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America  and  in  order  to  improve  agency 
administrative  and  management  practices  throughout  the  executive  branch, 
I  hereby  direct  the  following: 

Section  1.  Interagency  Council  on  Administrative  Management. 

(a)  Purpose  and  Membership.  An  Interagency  Council  on  Administrative 
Management  ("Council")  is  established  as  an  interagency  coordination  mech- 
anism. The  Coimcil  shall  be  composed  of  the  Deputy  Director  for  Management 
of  the  Office  of  Management  and  Budget,  who  shall  serve  as  Chair,  and 
one  senior  administrative  management  official  from  each  of  the  following 
agencies: 

1.  Department  of  State; 

2.  Department  of  the  Treasury; 

3.  Department  of  Defense; 

4.  Department  of  Justice; 

5.  Department  of  the  Interior; 

6.  Department  of  Agriculture; 

7.  Department  of  Commerce; 

8.  Department  of  Labor; 

9.  Department  of  Health  and  Human  Services; 

10.  Department  of  Housing  and  Urban  Envelopment; 

11.  Department  of  Transportation; 

12.  Department  of  Energy; 

13.  Department  of  Education; 

14.  Department  of  Veterans  Affairs; 

15.  Environmental  Protection  Agency; 
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16.  Federal  Emergency  Management  Agency; 

17.  Centrallntelligence  Agency; 

18.  Small  Business  Administration; 

19.  Department  of  the  Anny; 

20.  Defartment  of  the  Navy; 

21.  Department  of  the  Air  Force; 

22.  National  Aeronautics  and  Space  Administration; 

23.  Agency  for  International  Development; 

24.  General  Services  Administration; 

25.  National  Science  Foundation;  and 

26.  Office  of  Personnel  Management. 

Department  and  agency  heads  shall  advise  the  Chair  of  their  selections 
for  membership  on  the  Council.  Council  membership  shall  also  include 
representatives  of  the  Chief  Financial  Officers  Coimcil.  the  Chief  Information 
Officers  Coxmcil,  the  Federal  Prociu^ment  Council,  the  Interagency  Advisory 
Group  of  Federal  Personnel  Directors,  and  the  Small  Agency  Covmcil,  as 
well  as  at-large  members  appointed  by  the  Chair,  as  he  deems  appropriate. 
The  Chair  shall  invite  representatives  of  the  Social  Security  Administration 
to  participate  in  the  Council's  work,  as  appropriate.  The  Coimcil  shall  select 
a  Vice  Chair  from  among Ihe  Council's  membership. 

(b)  The  Coimcil  shall  plan,  promote,  and  recommend  improvements  in 
Government  administration  and  operations  and  provide  advice  to  the  Chair 
on  matters  pertaining  to  the  administrative  management  of  the  Federal  Gov- 
ernment. The  Council  shall: 

(1)  explore  opportunities  for  more  effective  use  of  Govenmient  re- 
sources; 

(2)  support  activities  and  initiatives  of  the  President's  Management 
Council,  the  Chief  Financial  Officers  Council,  the  Chief  Information 
Officers  Council,  the  Federal  Procurement  Council,  and  the  Inter- 
agency Advisory  Group  of  Federal  Personnel  Directors  designed 
to  develop,  review,  revise,  and  implement  Govemmentwide  adminis- 
trative management  policies;  and 

(3)  identify  successful  administrative  management  practices,  includ- 
ing quality  management  practices,  and  assist  in  their  Govenmient- 
wide  dissemination  and  implementation. 

Sec.  2.  Responsibilities  of  the  Chair.  The  Chair  or,  if  the  Chair  chooses, 
the  Vice  Chair  shall: 

(1)  convene  meetings  of  the  Council; 

(2)  preside  at  formal  council  meetings; 

(3)  establish  committees  or  working  groups  of  the  Council,  as  nec- 
essary for  efficient  conduct  of  Council  functions;  and 

(4)  appoint,  to  the  extent  permitted  by  law  and  consistent  with 
personnel  practices,  other  full-time  officers  or  employees  of  the 
Federal  Government  to  the  Coimcil  as  at-large  members  for  specific 
terms,  not  exceeding  2  years,  to  provide  expertise  to  the  Council. 

Sec.  3.  Responsibilities  of  Agency  Heads.  To  the  extent  permitted  by  law, 
heads  of  departments  or  agencies  represented  on  the  Council  shall  provide 
their  representatives  with  administrative  support  needed  to  support  Council 
activities. 
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Sec.  4.  Judicial  Review.  This  order  is  for  uie  iniernal  management  of  the 
executive  branch  and  does  not  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  by  a  party  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 

Sec.  5.  Revocation.  Executive  Order  12816  (creating  the  President's  Coimcil 
on  Management  Improvement),  Executive  Order  12552  (establishing  the  exec- 
utive branch  productivity  improvement  program)  and  Executive  Order  12637 
(revising  the  executive  branch  productivity  improvement  progreun)  are  re- 
voked. 
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The  Items  m  this  list  v»ere 

editorially  compiled  as  an  aid 

to  FederaJ  Register  users. 

Inclusion  or  exdusi»n  from 

this  list  has  no  legal 

significance. 

RULES  GOING  INTO 
EFFECT  JUNE  13,  1997 

4G  =  'C,..  ■   .RE 
Ct.°A.RTMt.NT 
Rural  Utillttes  Sarvic* 
Rural  development: 
Distance  learning  arxj 

telemedicine  loan  and 

grant  program;  published 

6-13-97 
ENERGY  DEPARTMENT 
Energy  Etticianqf  and 
Renewable  Energy  Office 
Energy  conservation: 
State  Energy  Conservation 

Program  (SECP)  and 

Institutional  Conservation 

Program  (ICP); 

consolidation — 

Federal  regulatory  reform; 
putjiished  5-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  published  5-14-97 
Missouri;  published  &- 14-97 
New  Jersey;  published  5-14- 

97 
Oregon;  published  6-13-97 
Tennessee;  published  4-14- 
97 
Hazardous  waste: 
Hazardous  waste 
management  system — 
Testing  and  monitoring 
activities;  published  6- 
13-97 
Pesticide  programs: 
Ant  or  roach  insecticide  bait 
stations;  chikJ-reststant 
packaging  requirements: 
exemption  from  adult 
portion  of  testir>g 
specifications;  published 
6-13-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Azoxystrobin;  published  6- 

13-97 
Propiconazole;  published  6- 
13-97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Referral  of  known  or 
suspected  cnmirul 
violations 


Effective  date;  published 
6-16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

TelevisKMi  broadcasting: 
Advanced  television  (ATV) 
systems;  digital  television 
servk»;  published  5-14-97 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Thrift  savings  plan: 
Death  benefits  payments; 
published  6-13-97 

INTERIOR  DEPARTMENT 

National  Park  Service 

Special  regulations: 
John  F.  Kennedy  Center  for 
the  Performing  Arts 
references  deleted;  arxl 
literature  distribution  in 
two  park  areas;  published 
6-13-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Short-form  registration 
expansion  to  include 
companies  with  non-voting 
common  equity;  published 
5-14-97 

TRANSPORTATION 

DEPARTMENT 

Acquisition  regulatkxis: 
Federal  regulatory  reform; 
published  5-14-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
California  et  al.;  comments 

due  by  6-18-97;  published 

5-19-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Dry  peas;  comments  due  t>y 
6-16-97;  published  5-15- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Electnc  system  operations 
and  maintenance; 
comments  due  by  6-16- 
97;  published  4-16-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska;  Fisheries  of 
Exclusive  Economk: 
Zone — 

Shortraker  and  rougheye 
rockfish;  comments  due 
by  6-18-97;  put)lished 
6-3-97 
Magnuson  Act  provisions 
and  Northeastern  United 
States  fisheries — 
Experimental  fishing 
permits;  comments  due 
by  6-20-97;  put>lished 
6-5-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collectk>n  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 

Sutxx)ntract  consent; 
comments  due  t)y  6-20- 
97;  published  4-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additivesr— 

California  gasoline 
refiners,  importers,  and 
oxygenate  blenders; 
enforcement 
exemptions;  comments 
due  by  6-16-97; 
pul)lished  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
tjaseline  requirements; 
heanng;  comments  due 
by  6-20-97;  published 
5-12-97 
Stratospheric  ozone 
protection — 
Significant  new 
alternatives  policy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 
Pesticides;  tolerances  in  lood, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deoxyritwnuciek;  acid  etc.; 
comments  due  t)y  6-16- 
97;  published  5-16-97 
Plant  pesticides;  comments 
due  by  6-16-97;  published 
5-16-97 
Viral  coat  protein;  comments 
due  by  6-16-97;  put)lished 
5-16-97 
Soikj  wastes: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies 
performance  standards; 


comments  aue  oy  o-i/- 
97;  published  6-4-97 

FEDk  "  A., 

COMMijNu.  a  '  CNi 
COMMiSS;('*« 
North  American  Numbering 
Council  recommendations; 
comment  request;  comments 
due  by  6-20-97;  published 
5-27-97 
Personal  communicatk>ns 
services: 

Narrowband  PCS— 
Channels  and  response 
channels;  eligibility  arxJ 
service  area  issues; 
comments  due  by  6-18- 
97;  published  5-20-97 

Radk)  stations;  table  of 
assignnoents: 
Arizona;  comments  due  by 

6-16-97;  published  4-30- 

97 
California;  comments  due  by 

6-16-97;  published  4-30- 

97 
Louisiana;  comments  due  t}y 

6-16-97;  published  4-30- 

97 
Television  broadcasting: 
Advanced  television  systems 

(ATV);  impact  on  existing 

television  services; 

reconsideration  petitions; 

comments  due  by  &-16- 

97;  published  6-13-97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Flood  mitigation  assistance; 
comments  due  by  6-18- 
97;  published  3-20-97 
Write-your-own  program — 
Private  sector  property 
insurers  assistarx^; 
comments  due  t)y  6-16- 
97;  published  5-1-97 

Gr,?BA     SERVICES 
ADMiNiSTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

JUSTICE  DEPARTMENT 

Immigration  ar>d 
Naturalization  Service 

Immigration: 
Checkpoints;  pre-enrolled 
access  lane  program; 
establishment;  comments 
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due  by  6-17-97;  pubtished 
4-18-97 

JUSTICE    ^FDAC3TMP^^• 

Prisons  Uureau 

Inmate  control,  custody,  care, 
etc.:     ij 

Classification  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

Na-^ONAl    AERONAUTICS 
AND   SPACE 
ADMINlS"'RATiON 

Federal  Acquisition  Regulation 
(FAR); 

Agency  information 
collection  activities — 

Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-16-97 

Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 

Subcontract  cortsent; 
comments  due  by  6-20- 
97;  published  4-21-97 


RAILROAD  HETlREMENT 
BOARD 

Debt  Collection  Improvement 
Act  of  1996; 

Collection  of  debts  by  offset 
against  Federal  payments; 
comments  due  by  6-20- 
97;  published  4-21-97 
Railroad  Unemployment 
Insurance  Act: 
Sickness  benefits; 
acceptance  of  statement 
of  sickness  executed  by 
substance-abuse 
professional  in  support  of 
payment;  comments  due 
by  6-17-97;  published  4- 
18-97 
SOCIAL  SFC'JR"^ 
AOMlMiS  ■■«4"'ON 
Social  secunty  t>enefits  and 
supplemental  security 
irKX)me; 

Federal  okj  age,  survivors 
arxj  disability  insurance — 
Disability  claims;  testing 
elimination  of  final  step 
in  administrative  review 
process;  comments  due 
by  6-16-97;  published 
5-16-97 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

DrawbnOge  operations: 
Maryland;  comments  due  by 

6-20-97;  published  4-21- 

97 
New  Jersey;  comments  due 

by  6-20-97;  published  4- 

21-97 
Regattas  and  mahne  parades: 
Assateague  Channel,  VA; 

marine  events;  comments 

due  by  6-20-97;  published 

TPAN^     .RTATION 
DEPARTMENT 

Economic  regulations: 
Domestic  passenger 
manifest  information; 
comments  due  by  6-20- 
97  SkI  5-30-97 

TRANSPOf^-A'iON 

DEPAP-MFN- 
Fed#'3    A ,  iation 
Ac'f'-">'-';!'3tion 
Airwonniness  directives: 
Lockheed;  comments  due 

by  6-20-97;  published  5-9- 

97 


Saab;  comments  due  by  6- 
19-97;  published  5-8-97 

Class  D  airspace;  comments 
due  by  6-16-97;  published 
5-1-97 

Class  D  and  Class  E 
airspace;  comments  due  by 
6-16-97;  published  4-25-97 

Class  E  airspace;  comments 
due  by  6-16-97;  pubbshed 
4-25-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
Federal  regulatory  review; 
withdrawn;  technical 
workshop;  comments  due 
by  6-20^7;  published  3- 
21-97 

Metrk;  converson;  weights 
and  measures  system; 
comments  due  tiy  6-20- 
97;  published  4-21-97 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Govenunent  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administrafion. 
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1996/97 
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■  'nhrd  States  Goveminqit 

1  ^FORMATION 

,=Vja-^rj^iS  «  PERICCIIOLS  *  BJECTWOUC  PfKXUCTS 
Odar  Processing  Code: 

*7917 

□  Y  L :::;.  please  send  me 


Charge  your  order.  Cjj 
It's  easy! 


copies  of  The  United  States  Government  Manual,  1996/97, 


S/N  069-000-00069-0  at  ^36  (H5  foreign)  each. 
Total  cost  of  my  order  is  * Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account       |    [    |    |    |    |    |    |  -  Q 

□  VISA      □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


in 

(expiration  date)     Thank  you  for  your  order! 

Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  fomi  with  your  payment. 


Authorizing  signature 
Mail  orders  to: 


8/96 


Fax  orders  to: 

Phone  orders  to:  (202)  512-1800 


Superintendent  of  Documents 
PC.  Box  371954 
Pittsburgh,  PA  15250-7954 

(202)512-2250 
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The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompOatioii  ol 

Presidential 
Documents 


ttf 


\\  If 


MoMby.  JMMary  l:i.  I!n7 
Vokaa-  X'l— Nil 


Thh  jnique  servtoe  ofC¥>ae<.  jp  •■:■  w:^ 
'■':r'T»at»on  on  PresiOe^tia^  ponaev 
s'-'C  announcements   ■'  contains  the 
"j"  text  o«  tne  PresK3ent  5  Dubtic 
■>i)^ix.f^es  statements   '^•essaaes  to 
■.c*vgr©ss   'lews  conterences   a'-;-  other 
^'eSKjentiai  matenais  'eseas^-  :  v  '•■•'- 
■rVnrte  nouse 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  anr>ouncements. 
Indexes  are  published  quarterfy. 

Published  by  the  Office  of  the  Federal 
Register,  NatkxuU  Archives  and 
Records  Administratfion. 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order 
It's  Easy! 

1 1  Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

U    ^  ES,  please  enter one  year  subscriptions  for  the  Weekly  Crmp  ts*non  of  Prt     ?       «l  DocniDeiit*  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $137.00  First  Class  Mail  □  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sute,  Zip  code) 


(Daytime  phone  induding  area  code) 


(Purchase  order  no.) 


F OT  fnywcy^  cImck  box  bctows 

Q  Do  not  make  mv  name  available  to  other  mailers 

Chrri  mcfrsnd    'f  ps^menfc 

Q  CiicvK  payaLrit  lu  superintendent  of  Documents 

Q  GPO  Deposit  Account 

Q  VISAS  MasterCard 


t      Ml      III 

1     1     1     1  (exDiration) 

-D 


a 


(Authorizing  signature)  1 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  E>ocuments 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Let  lest  I  ditio 

I  he  Federal 
Register' 

t\  iiat  I*  Is 


a 


S.J,  J 


low  to  Use  It 


A  Guide  for  die  User  of  the  Feder^    R '£«^r— 
Code  of  Federal  Regulations  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guideUnes  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Oder  prooemat  code: 

*6173 

I 1  YES,  please  send  me  the  following: 


Charge  your  orde 
Its  Easy 
lb  fax  your  orders  u<*: 


VISA 
12-2250 


copiM  0*  Th«  Fwtoni  R«gM*f-WlMt  ltl««ndMow1bU««lt,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 
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The  total  cost  of  my  order  is  $_ 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Ekxruments 

]-n 


(Coo^nny  or  Personal  Name) 


(Additional  address/anention  line) 


(Street  address) 


(City.  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


Q 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 

May  mt  make  your  najiicy»ddre9s  avaUabic  to  other  mailers? 


YES    NO 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  rave  oeen  made  to  the 
Code  of  Federal  Regulations  or  what 
do:  rrpnts  have  been  published  in  the 
Fecseie   Piegster  without  reading  the 
Feoetf    «eg  sie   every  day?  If  so,  you 
may  wisn  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federa   -^eos'e     -  7ex,  or  both. 


LSA  •List  o'  CFR  Sec!»of>s  Attec**^:: 

TN     sA    jst  of  CFR  Sections  Affected) 

is  pestgnec,  to  '©ad  us€ks  o*  the  Code  of 
FB«,ie'a'  ^"■'6-qjiatt<:,"-s  ".  a'-^e'^'is^ory 
ictionv  DuoiiS*ie<:  ■'■  •'*  ^''^e-=i  Register. 
f*-  ..SA  s  ss..e-;  --.o-f'.   r  .....Ttjlative  form. 
EfHries  JrxJKra-e  '-»  oature  of  ttw  change*— 
such  as  revisec,  .amoved,  or  corrected. 
$27  per  year. 

Ft-Je'-rtl  Regssier  •■dt'* 

Tbe  irxlex,  coverirtg  the  contents  of  tt>e 

daIN  ^edera!  f'egister,  is  issued  monthly  in 
a.r-'u!ative '.:>'■?'    F  itries  tfe  carried 

-!f  nafiy  ^noe'  "he  -ia-^es  of  ttie  issuing 
a^ncies  S.g-ii*>ca"t  suDjects  are  carried 
as  cross  e'eences. 
$25  per  year 


A  knOing  aid  is  mckjded  m  each  publKalion  whicfi  lists 
Hoetal  Register  page  numtiers  with  ffw  dale  d  pubhcalion 
10  lt>e  federal  Regislef 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Prooarang  CodK 

*  542^ 


'  sast 


I — I     %EiS,  enter  the  following  indicated  subscriptions  for 


one  year: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privKy,  ckcck  boi  bciow: 

^  Do  not  make  mv  name  available  to  other  mailers 

Cht  !  k  iriv^UiKJ  ■!?  UM-ih-nt: 

ui  \-,iic-<.R  jjdydDic  tu  Superintendent  of  Documents 
Q  GPO  Deposit  Account 
□  VISA  □  MasterCard 


I 


-D 


(expiration) 


(Street  address) 


(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  :/g7 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


iNFORMAllON  ASOu 


>UPERlh 


r  OF  DOCUM £?>("''$■  SUBS^JRIPTION  SERVICE 


Katm  *rM>u       t  >.  t     i        r^  wal  notice  and  keep  a  p>od  thing  coming.  To  keep  our  s- h'icription 
phces  down,  Uie  Uoverament  tTindng  Office  mails  each  subscriber  only  one  renewal  notice.  \ou  van 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/  ...... 

••••••••••••••••••••• •••••^•••••••* 

/ 

»...• 

IkFt     SMITH212J 

DEC97RI 

:AFRD0     SMITH212J 

DEC97R  1 

:john  smith 

:john  smith 

:  212  MXIN  STREET 

:  212  MAIN  street 

:  PORESTVILLE  MD  20747 

:  forestville  md  20747 

• 

.•••..... •.••.•.•••< 

••••• 

To  be  sur-  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  M.  r  N^    ption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issiw  to  the 
SufK  ^r^.u:.^M  It  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  r;>. a  led. 

lu  .  hangf  )  uu.  micress:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Suf»c   nucndent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

iu  inquire  4fx.ui  juui  ^iii^^ription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corc^^K  ndence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  Gf  oti  i  ii«>t  ^uOiicription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Sut>8cr1ptk>n  Order  Form     Cfi* 


b 


alease  enter  my  sutsscriptions  as  fdows: 


Fax  your  orders  (2i)  2   f^i.  --' 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  betow. 

□  Do  not  nr^ke  my  name  available  to  other  mailers 
Check  method  of  payment 
Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |    |    l-fl 


The  total  cost  of  my  order  is  $- 


-.  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  pwraonalnanw 


(PIMM  typ*  or  prtnt) 


AddHional  addrMa/attcntlon  Ins 


StrMtaddTMS 


City.  Stat*.  Zip  ooda 


(3  VISA     a  MasterCard 

MM    kaxpJratlon  date) 

1    I    1    1    1    1    1    1       1 

M   i   1   1   1  1   1   1  1  1 

Thank  you  for  your  order! 

Daytima  phone  including  area  cod* 


PurchaM  order  number  (optlorMO 


AuttKxtzing  signature  i» 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


Public  Laws 


105th  Co' gross    's^  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  Jaws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
•issued  irr^utarly  upon  enactment,  for  the  T05th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,   U.S. 

Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  foT' 
•announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
,flpo.gov/su_docs/  -^ 


'4. 


Superintendent  of  Documents  Subscriptions  Order  Form 

de: 

I I    I  ll<iS,  enter  my  subscripfion(s)  as  follows: 


Order  Procasshg  Code: 

*6216 


Charge  your  order.   /iiil<pt 
It's  Easy!  .WJ^- 


53 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

sul^ptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  .cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and- handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional, address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Onier  No.) 

YES  NO 

May  we  make  your  name/address  avaOafaie  to  other  mailers?     [_]   [     [ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [][ 

I I  VISA  or  MasterCard  Account 


-D 


III__..   -                  1 1    1 

TT.  .   .  f                   /■ 

Thank  you  for 

(rredit  csaA  exTnT^x\nn  date)                                      j      i 

'                '              your  order! 

(Authorizing  Signature)  i2/<)6 

Mail  To:  Superintendent  of  Documents 

RO.  Box  37t954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Regisler  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 


\u]. 


t-.-'fi. 


v.  17 'Simulations 


Th«  Code  of  Feo*-  -       -,  iattons, 
comprising  approj...  .d:^:,  200  vdumet 
mnd  revia«d  at  least  once  a  year  on  a 
quarterly  basts,  is  published  In  24x 
mtooWctw  forma]  and  ttw  current 
year's  volumea  ara  mailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 

h'U'-!  .-•    ki'uister: 

One  year:  $220.00 
Six  nrtonths:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Ov-  -     ~g  CodK 

*  5413 


Superintendent  of  Documents  Subscription  Order  Form 

Char-:)*'  vijuf  orxter    ^^_^^_ 

n    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         „  J"*  > *""'  ''1^'''^=*  * ;";'  ^li" . s21 

*  *^  Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each         □  Six  months  at  $  1 10 

Code  of  Federal  Regulations  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  % . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Sute,  Zip  code) 


(Daytime  pbone  including  area  code) 


(Purchase  order  no.) 


(Please  type  or  print) 


For  ytirecy,  check  boi  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Docimients 

Q  GPO  Deposit  Account 

Q  VISA  Q  MasterCard 

TTTT 


1  1  1 

1          1       (expiration) 

-D 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

MaU  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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[FR  Doc.  97-15879 
Filed  6-13-97,  8:45  am) 
Billing  code  3195-01-P 


prpc^frignf s^i  OnrnrnA^^tS 


Executive  Order  13049  of  June  11,  1997 

Organization  for  the  Prohibition  of  Chemical  Weapons 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  the  International 
Organizations  Immimities  Act  (22  U.S.C.  288),  and  having  found  that  the 
Organization  for  the  Prohibition  of  Chemical  Weapons  is  a  public  inter- 
national organization  in  which  the  United  States  participates  within  the 
meaning  of  the  International  Organization  Immimities  Act,  I  hereby  designate 
the  Organization  for  the  Prohibition  of  Chemical  Weapons  as  a  public  inter- 
national organization  entitled  to  enjoy  the  privileges,  exemptions,  and  immu- 
nities conferred  by  the  International  Organizations  Immunities  Act.  This 
designation  is  not  intended  to  abridge  in  any  respect  privileges,  exemptions, 
or  immunities  that  such  organization  may  have  acquired  or  may  acquire 
by  international  agreements,  including  the  Chemical  Weapons  Convention, 
or  by  congressional  action. 


Ojx*^/v^^^^>-^a  ^3\<^j^^ 


THE  WHITE  HOUSE, 
June  11,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  put}lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1690 

•Miscellaneous  Regulations 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  [Board)  is  adopting  as  final  the 
Board's  interim  Thrift  Savings  Plan 
(TSP)  plan  year  regulations. 
DATES:  This  regulation  is  effective  June 
16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merritt  A.  Willing  on  t202)  942-1666. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP,  a  defined 
contribution  plan  for  Federal  employees 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986,  Pub.  L. 
99-335, 100  Stat  514  (codified,  as  »- 

amended,  largely  at  5  U.S.C.  8401- 
8479). 

An  employee  benefit  plan  must 
establish  a  plan  year  for  accounting  and 
auditing  purposes.  Under  5  U.S.C. 
8439(b),  the  Board  must  engage  a 
certified  public  accountant  to  perform 
an  annual  audit  of  the  Thrift  Savings 
Fund  for  the  preceding  year.  A  plan  year 
must  be  established  by  the  TSP  to  allow 
these  necessary  audits  to  be  performed. 
On  November  12,  1987,  the  Board 
published  an  interim  rule,  with  a 
request  for  conunents,  in  the  Federal 
Register  (52  FR  43315),  establishing  a 
plan  year  for  the  TSP.  For 
adniiustrative  convenience,  the  plan 
year  adopted  by  the  Board  is  the  same 
as  the  calendar  year.  Unless  otherwise 
indicated  in  futiire  regulations,  this  plan 
year  will  apply  in  eill  cases  where  the 
TSP  must  be  evaluated  on  an  annual 
basis.  The  sole  exception  to  this 
principle  will  be  situations  where  the 
Board  is  subject  to  Government 


financial  requirements  on  a  fiscal  year 
basis.  (The  Federal  Government's  fiscal 
year  is  October  1  through  September 
31.)  The  Board  received  no  comments 
on  the  interim  rule  and  therefore  is 
adopting  it  as  final  without  change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  Federal 
Government  procedures  related  to  the 
TSP. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  104-4, 
section  201,  109  Stat.  48,  64,  the  effect 
of  these  regulations  on  State,  local  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48,  64-65,  is  not  required. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  the  Board 
submitted  a  report  containing  this  and 
other  required  information  to  the  U.S. 
Senate,  tiie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  in  5  U.S.C.  804(2). 

Feder&l  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 
Executive  Director. 

Accordingly,  the  interim  rule  adding 
5  CFR  Part  1690,  which  was  published 
at  52  FR  43315  on  November  12,  1987, 
is  adopted  as  final  without  change. 

[FR  Doc.  97-15723  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 
[FV97-989-1  FIR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Final  Free  and  Reserve 
Percentages  for  the  1996-97  Crop  Year 
for  Natural  (Sun-Dried)  Seedless 
Raisins 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  established  final  free  and  reserve 
percentages  for  1996-97  crop  Natural 
(sun-dried)  Seedless  raisins.  The 
percentages  are  86  percent  free  and  14 
percent  reserve.  These  percentages  are 
intended  to  stabilize  supplies  and 
prices,  and  strengthen  market 
conditions.  This  rule  was  recommended 
by  the  Raisin  Administrative  Conmiittee 
(Committee),  the  body  which  locally 
administers  the  marketing  order. 

EFFECTIVE  DATE:  July  16. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
2202  Monterey  Street,  suite  102B, 
Fresno.  California  93721;  telephone: 
209-487-5901.  Fax  (209) 487-5906;  or 
Mark  A.  Slupek,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  202-205-2830.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  marketing  agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
gra].3s  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
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effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultiu^ 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  (ustice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  final  free  and 
reserve  percentages  may  be  established 
for  raisins  acquired  by  handlers  during 
the  crop  year.  This  rule  finalizes  an 
interim  final  rule  which  established 
final  free  and  reserve  percentages  for 
Natural  (sun-dried]  Seedless  raisins  for 
the  1996-97  crop  year,  beginning 
August  1,  1996,  through  July  31,  1997. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 
California  raisins.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Committee,  which  is  responsible  for 
local  administration  of  the  order.  Under 
the  order,  reserve  raisins  may  be:  Sold 
at  a  later  date  by  the  Committee  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  raisins  they  exported;  used  in 
diversion  programs;  exported  to 
authorized  countries;  carried  over  as  a 
hedge  against  a  short  crop  the  following 
year;  or  disposed  of  in  other  outlets 


noncompetitive  with  those  for  free 
tonnage  raisins. 

While  this  rule  may  restrict  the 
amount  of  Natural  (sun-dried)  Seedless 
raisins  that  enter  domestic  markets, 
final  free  and  reserve  percentages  are 
intended  to  promote  stronger  marketing 
conditions,  to  stabilize  prices  and 
supplies,  and  to  improve  grower 
returns.  In  addition  to  the  quantity  of 
raisins  released  under  the  preliminary 
percentages  and  the  final  percentages, 
the  order  specifies  methods  to  make 
available  additional  raisins  to  handlers 
by  requiring  sales  of  reserve  pool  raisins 
for  use  as  free  tormage  raisins  under  "10 
plus  10"  offers,  and  authorizing  sales  of 
reserve  raisins  under  certain  conditions, 
such  as  a  national  emergency,  crop 
failure,  change  of  economic  or 
marketing  conditions,  or  if  free  tonnage 
shipments  during  the  current  crop  year 
exceed  shipments  of  the  prior  crop  year 
by  more  than  5  percent. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  is  met  by  the  establishment  of  a 
final  percentage  which  releases  100 
percent  of  the  computed  trade  demand 
and  the  additional  release  of  reserve 
raisins  to  handlers  under  "10  plus  10" 
offers.  The  "10  plus  10"  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 
Approximately  59.000  tons  of  Natural 
(sun-dried)  Seedless  were  purchased  by 
handlers  for  free  use  pursuant  to  these 
offers.  The  quantity  available  under  this 
rule  would  be  about  406.000  tons 
natural  condition  raisins  or  381,000  tons 
packed  raisins.  This  is  129  percent  of 
the  quantity  shipped  in  1995. 

Pursuant  to  section  989.54(a)  of  the 
order,  the  Committee  met  on  August  15. 
1996,  to  review  shipment  data, 
inventory  data,  and  the  1995  crop 
conditions  for  raisins  of  all  varietal 
types.  The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  The  trade  demand  is  90 
percent  of  the  prior  year's  shipments  of 
free  tonnage  and  reserve  tonnage  raisins 
sold  for  free  use  for  each  varietal  type 
into  all  market  outlets,  adjusted  by 
subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  by  adding  to  the  trade  demand 
the  desirable  carryout  for  each  varietal 
type  at  the  end  of  that  crop  year.  As 


specified  in  section  989.154.  the 
desirable  carryout  for  each  varietal  type 
shall  be  equal  to  the  shipments  of  free 
tonnage  raisins  of  the  prior  crop  year 
during  the  months  of  August  and 
September.  If  the  prior  year's  shipments 
are  limited  because  of  crop  conditions, 
the  total  shipments  during  that  period  of 
time  during  one  of  the  three  years 
preceding  the  prior  crop  year  may  be 
used.  In  accordance  with  these 
provisions,  the  Committee  computed 
and  announced  a  1996-97  trade  demand 
of  232.765  tons  for  Natural  (sun-dried) 
Seedless  raisins. 

As  required  under  section  989.54(b)  of 
the  order,  the  Committee  met  on 
October  3,  1996,  and  computed  and 
aiuiounced  a  preliminary  crop  estimate 
and  preliminary  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  which  released  85 
percent  of  the  trade  demand.  On 
October  3,  1996,  the  Committee's  crop 
estimate  and  preliminary  free  and 
reserve  percentages  were  as  follows: 
272.034  tons,  and  73  percent  free  and  27 
percent  reserve. 

Also  at  that  meeting,  the  Committee 
computed  and  announced  preliminary 
crop  estimates  and  preliminary  bee  and 
reserve  percentages  for  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Golden 
Seedless.  Zante  Currant.  Sultana. 
Muscat.  Monukka,  and  Other  Seedless 
raisins.  The  Committee  determined, 
however,  that  volume  control 
percentages  only  were  warranted  for 
Natiu^l  (sun-dried)  Seedless  raisins.  It 
determined  that  the  supplies  of  the 
other  varietal  types  would  be  less  than 
or  close  enough  to  the  computed  trade 
/iemands  for  each  of  these  varietal  types. 
These  varietal  types  are  produced  in 
much  smaller  quantities  than  Natural 
(sun-dried)  Seedless  raisins.  In  view  of 
these  factors,  volume  control 
percentages  either  would  not  be 
necessary  to  maintain  market  stability  or 
would  not  be  economically  practical  for 
the  other  varietal  types. 

Pursuant  to  section  989.54(c),  the 
Committee  may  adopt  interim  free  and 
reserve  percentages.  Interim  percentages 
may  release  less  than  the  computed 
trade  demand  for  each  varietal  type. 
Interim  percentages  for  Natural  (sun- 
dried)  Seedless  raisins  of  85.75  percent 
free  and  14.25  percent  reserve  were 
announced  by  the  Committee  on 
February  3,  1997.  The  Committee 
considered  its  final  estimate  of  270.999 
tons  of  1996-97  production  of  Natural 
(sun-dried)  Seedless  raisins  when  it 
established  the  interim  percentages. 
That  action  released  most,  but  not  all,  of 
the  computed  trade  demand  for  Natural 
(sun-dried)  Seedless  raisins. 
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In  addition,  under  section  989.54(d) 
of  the  order,  the  Committee  is  required 
to  reconunend  to  the  Secretary,  no  later 
than  February  15  of  each  crop  year,  final 
free  and  reserve  percentages  which, 
when  applied  to  the  final  production 
estimate  of  a  varietal  type,  will  tend  to 
release  the  full  trade  demand  for  any 
varietal  type.  The  Committee  met  on 
February  3, 1997,  for  this  purpose. 

The  computed  trade  demand  (232,765 
tons)  is  90  percent  of  the  prior  year's 
shipments  of  free  tonnage  and  reserve 
tonnage  raisins  sold  for  free  use  into  all 
market  outlets  (282,289  tons),  adjusted 
by  subtracting  the  carryin  of  each 
varietal  type  on  August  1  of  the  current 
crop  year  (113,697  tons)  and  by  adding 
to  the  trade  demand  the  desirable 
carryout  for  each  varietal  type  at  the  end 
of  that  crop  year  (64,173  tons).  No 
information  was  presented  between  the 
August  15,  1996,  meeting  and  the 
February  3,  1997,  meeting  to  cause  the 
Committee  to  make  any  change  to  the 
computed  trade  demand.  Thus,  the 
Committee  divided  the  computed  trade 
demand  of  232,765  tons  by  the  final 
production  estimate  (270,999  tons)  and 
recommended  a  final  free  percentage  of 
86  percent  and  a  final  reserve 
percentage  of  14  percent. 

The  free  and  reserve  percentages 
established  by  the  interim  final  rule 
finalized  herein  apply  uniformly  to  all 
handlers  in  the  industry,  whether  small 
or  large,  and  there  are  no  known 
additional  costs  incurred  by  small 
handlers.  Although  raisin  markets  are 
limited,  they  are  available  to  all 
handlers,  regardless  of  size.  The 
stabilizing  effects  of  the  percentages 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
and  expand  markets. 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order  and  approximately  4,500 
producers  of  raisins  in  the  regulated 
area.  Small  agricultural  service  firms, 
which  includes  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
aimual  receipts  of  less  than  $500,000. 
No  mcHB  than  8  handlers,  and  a  majority 
of  producers,  of  California  raisins  may 
be  classified  as  small  entities.  Twelve  of 
the  20  handlers  subject  to  regulation 


have  annual  sales  estimated  to  be  at 
least  $5,000,000,  and  the  remaining  8 
handlers  have  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources. 

Committee  and  subcommittee 
meetings  are  widely  publicized  in 
advance  and  are  held  in  a  location 
central  to  the  production  area.  The 
meetings  are  open  to  all  industry 
members  (including  small  business 
entities)  and  other  interested  persons — 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion.  Thus, 
Conunittee  recommendations  can  be 
considered  to  represent  the  interests  of 
small  business  entities  in  the  industry. 

Many  years  of  marketing  experience 
led  to  die  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
strengthening  market  conditions.  The 
current  volume  control  procedures  fully 
supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  prevent  oversupplies  in  the 
domestic  market. 

In  discussing  the  possibility  of 
marketing  percentages  for  the  1996-97 
crop  year,  the  Committee  considered:  (1) 
The  estimated  tonnage  held  by 
producers,  handlers,  and  for  the  account 
of  the  Committee  at  the  beginning  of  the 
crop  year  (113,697  tons);  (2)  the 
estimated  tonnage  of  standard  raisins 
which  will  be  produced  in  1996-97 
(270,999  tons);  (3)  the  trade  demand  for 
raisins  in  free  tonnage  outlets  in  1996- 
97  (232,765  tons);  (4)  the  estimated 
desirable  carryout  at  the  end  of  the 
1996-97  crop  year  for  free  toimage 
(64,173  tons);  (5)  the  estimated  world 
raisin  supply  and  demand  situation;  (6) 
the  current  prices  being  received  and 
the  probable  level  of  prices  to  be 
received  for  raisins  by  producers  and 
handlers;  and  (7)  the  trend  and  level  of 
consumer  income. 

The  Committee's  review  of  the  factors 
resulted  in  the  computation  and 
aiuiouncement  in  October  1996  of 
preliminary  free  and  reserve  percentages 
for  Natural  (sun-dried)  Seedless  raisins. 
This  varietal  type  is  the  major 
commercial  varietal  type  produced  in 
California.  Although  the  1996-97  crop 
was  estimated  to  be  down  from  previous 
crop  years,  the  total  supply  available  for 
marketing  (270,999  tons)  exceeded  the 
computed  trade  demand  (232,765  tons) 
by  a  large  enough  quantity  (38,234  tons) 
to  support  limiting  the  quantity 
available  for  sale  in  free  tonnage 
markets  by  placing  a  portion  of  the  crop 


aside  to  be  sold  when  demand  improved 
in  the  current  or  subsequent  season. 

This  rule  finalizes  an  interim  final 
rule  which  established  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  in  accordance  with  the 
volume  control  provisions  in  section 
989.54.  Raisins  in  the  free  percentage 
category  may  be  shipped  immediately  to 
any  market,  while  reserve  raisins  must 
be  held  by  handlers  in  a  reserve  pool  for 
the  account  of  the  Committee,  which  is 
responsible  for  local  administration  of 
the  order.  Under  the  order,  reserve 
raisins  may  be:  Sold  at  a  later  date  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  use  raisins 
they  exported;  used  in  diversion 
programs;  exported  to  authorized 
countries;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets 
noncompetitive  with  those  for  free 
tonnage  raisins.  The  percentage  releases 
provide  all  handlers  with  the 
opportiuiity  to  benefit  from  the  most 
profitable  domestic  market.  That  market 
is  available  to  all  handlers,  regardless  of 
handler  size. 

Raisin  variety  grapes  can  be  marketed 
as  fr^sh  grapes,  crushed  for  use  in  the 
production  of  wine  or  juice  concentrate, 
or  dried  into  raisins.  Annual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets  cause 
fluctuations  in  raisin  supply.  These 
supply  fluctuations  can  cause  producer 
price  instability  and  disorderly  market 
conditions.  Volume  control  is  helpful  to 
the  raisin  industry  because  it  lessens  the 
impact  of  such  fluctuations  and 
contributes  to  orderly  marketing. 
Industry  statistics  show  that  Natural 
(sim-dried)  Seedless  raisin  receipts  have 
varied  widely  over  the  last  ten  years, 
from  a  low  of  325,911  tons  in  1995  to 
a  high  of  395,501  tons  in  1989.  Average 
receipts  for  the  last  10  years  have  been 
aroimd  365,000  tons.  As  crop  size  has 
fluctuated,  voliune  regulations  have 
contributed  toward  orderly  marketing 
and  market  stability,  and  have  helped 
moderate  the  variation  in  returns  for  all 
growers  and  handlers,  both  large  and 
small.  For  instance,  handler  receipts  in. 
the  shortest  crop  year  (1995)  were  89 
percent  of  the  ten-year  average  (1986- 
1995).  Handler  receipts  in  the  biggest 
crop  year  (1989)  were  108  percent  of  the 
ten-year  average. 

Free  and  reserve  percentages  are 
established  by  variety,  and  only  in  years 
when  the  supply  exceeds  the  trade 
demand  by  a  large  enough  margin  that 
the  Committee  believes  voliune  control 
is  necessary  to  maintain  market 
stability.  Accordingly,  in  assessing 
whether  to  apply  volume  control 
regulation  or,  as  an  alternative,  not  to 
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apply  such  regulation,  the  Committee 
recommended  only  one  of  the  9  raisin 
varietal  types  defined  under  the 
marketing  order  for  volume  control 
regulation  this  season. 

As  mentioned  earlier,  the 
Department's  "Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  The 
quantity  available  under  this  rule  is  129 
percent  of  the  quantity  shipped  in  1995. 

The  free  and  reserve  percentages 
established  by  the  interim  final  rule 
released  the  full  trade  demand  and 
apply  uniformly  to  all  handlers  in  the 
industry,  regardless  of  size.  There  are  no 
known  additional  costs  incurred  by 
small  handlers  that  are  not  incurred  by 
large  handlers.  The  stabilizing  effects  of 
the  percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  all 
producers  by  allowing  them  to  better 
anticipate  the  revenues  their  raisins  will 
generate. 

While  the  level  of  benefits  of  this 
rulemaking  are  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  markets  even  though  raisin 
supplies  fluctuate  widely  from  season  to 
season. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
raisin  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  as  noted  in  the 
initial  regulatory  Qexibility  analysis,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  issued  by  the  Department  on 
April  7.  1997,  put  on  display  at  the 
Office  of  the  Federal  Register  on  April 
11,  1997,  and  published  in  the  Federal 
Register  on  April  14,  1997.  Copies  of  the 
rule  were  mailed  by  the  Committee's 
staff  to  all  Committee  members,  raisin 
handlers,  and  dehydrators.  Finally,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  That  rule  provided  for  a  30-day 
comment  period  which  ended  May  14, 
1997.  No  comments  were  received. 

After  consideration  of  all  relevemt 
material  presented,  including  the 
Committee's  recommendation,  and 


other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (62  FR  18029,  April  14,  1997) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  62  FR  18029  on  April  14, 
1997,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  6. 1997. 
Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-15669  Filed  6-13-97;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1753 

Acceptance  Test  Policy 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTtON:  Direct  final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  publishing  a  minor  amendment 
to  its  test  acceptance  procedures  to 
correct  7  CFR  part  1753.39,  paragraph 
(c),  to  reflect  new  acceptance  tests 
guidelines  covered  under  RUS  Bulletin 
1753E-201,  Acceptance  Tests  for 
Digital,  Stored  Program  Controlled 
Central  Office  Equipment. 
DATES:  This  rule  will  become  effective 
on  August  15,  1997  unless  we  receive 
written  adverse  comments  or  notice  of 
intent  to  submit  adverse  comments  on 
or  before  July  16,  1997.  Written 
comments  must  be  received  by  RUS,  or 
bear  a  postmark  or  equivalent,  not  later 
than  July  16,  1997.  If  we  receive  such 
comment  or  notice,  we  will  publish  a 
timely  notice  in  the  Federal  Register 
stating  that  the  rule  will  not  become 
effective  until  we  have  addressed  the 
comments  received  and  published  a 
final  rule.  A  second  public  comment 
period  will  not  be  held.  Parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
ADDRESSES:  Submit  any  adverse 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  Orren  E.  Cameron 
III,  Director.  Telecommunications 
Standards  Division,  Rural  Utilities 


Service,  STOP  1598,  United  ^laios 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1598.  RUS  requires,  in  hard 
copy,  a  signed  original  and  three  copies 
of  all  comments  (7  CFR  part  1700.30(e)). 
All  comments  received  will  be  available 
for  public  inspection  at  Room  2835 
(address  as  above)  during  regular 
business  hours  (7  CFR  part  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell,  Chief.  Central  Office 
Equipment  Branch, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  United 
States  Department  of  Agricultiu«,  STOP 
1598, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1598,  telephone 
number  (202)  720-0671. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and,  therefore  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act  Certification  • 

The  Administrator  of  RUS  has 
determined  that  this  rule  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply  to,  this  action. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Envirorunental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
envirorunental  impact  statement  or 
assessment. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  A  Notice  of  Final 
Rule  titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  telephone  loans  and  loan 
guarantees  from  coverage  under  this 
Order. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  Sec.  3.  of  the  Executive 
Order. 


UMI 
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Catalot    ?  federal  Doirikstic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  P'ederal  Domestic 
Assistance  Programs  under  No.  10.851, 
Rural  Telephone  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
burdens  contained  in  this  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35.  as  amended)  under  control 
number  0572-0032. 

Background 

This  action  is  a  minor  amendment  to 
add  the  ciurent  bulletin  number  for 
acceptance  testing  guidelines  and 
remove  information  that  is  no  longer 
valid.    ! 

Need  for  Correction 

As  published,  the  final  regulation 
contains  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  As  this  amendment  does 
not  impose  additional  burden  or 
requirements  on  the  public,  this  is  being 
published  as  direct  final  rulemaking. 
However,  RUS  would  be  pleased  to 
receive  comments  from  interested 
parties- 
List  of  Sub)ect8  in  7  CFR  Part  1753 

Communications  equipment,  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

Accordingly,  7  CFR  part  1753  is 
amended  as  follows: 

PART  1753— TELECOMMUNICATIONS 
SYSTEMS  CONSTRUCTION  POUCIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.;  7  U.S.C. 
1921  et  seq.;  Pub.  L.  103-354,108  Stat.  3178 
(7  U.S.C.  6941  et  seq.). 

2.  Section  1753.39(c)  is  revised  to 
read  as  follows: 

§  1753.39    Closeout  documents. 

***** 

(c)  Acceptance  tests.  The  borrower 
will  perform  acceptance  tests  as  part  of 
the  partial  closeout  and  final  closeout  of 
RUS  Contract  Form  525.  Tests  that  will 
demonstrate  compliance  with  the 
requirements  of  7  CFR  1755.522  are 
contained  in  RUS  Bulletin  1753E-201. 


Other  tests  demonstrating  compliance 
will  be  acceptable.  RUS  Bulletin  1753E- 
201  is  available  from  RUS.  Program 
Support  and  Regulatory  Analysis,  STOP 
1522,  1400  Independence  Ave.  SW, 
Washington.  DC  20250-1522. 
•         •         •        •         • 

Dated:  June  9. 1997. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

[PR  Doc.  97-15755  Filed  6-13-97;^:45  am] 

BILUNQ  COOE  3410-15-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1786 

RIN  0572-AB27 

RUS  Privatization  Demonstration 
Prepayment  Program  for  the  State  of 
Alaska 

agency:  Rxural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  1996  Farm  Bill,  signed 
into  law  on  April  4, 1996,  repealed 
Section  311  of  the  Rural  Electrification 
Act  of  1936.  Section  311  provided  the 
legal  authority  for  a  privatization 
demonstration  program  for  the  State  of 
Alaska.  Under  that  demonstration 
program,  electric  and 
telecommunications  borrowers  in  the 
state  of  Alaska  could  prepay  certain 
RUS  loans  on  favorable  terms. 
Borrowers  who  prepaid  under  this 
demonstration  program  became 
ineligible  for  most  types  of  loans  from 
RUS  after  the  prepayment.  Because  the 
Farm  Bill  repealed  the  statutory 
authority,  regulations  implementing  this 
program  have  become  obsolete.  Today's 
rule  removes  these  obsolete  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  16.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold.  Financial  Analyst,  U.S. 
Department  of  Agriculture.  Rural 
Utilities  Service,  Room  2230-S,  1400 
Independence  Avenue,  SW..  Stop  1522, 
Washington.  EXZ  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120.  E-mail: 
samold@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Rural 

Utilities  Service  (RUS)  is  taking  this 
regulatory  action  as  part  of  an  ongoing 
project  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force.  This  regulatory  action 
has  been  determined  not  to  be 
significant  for  the  purposes  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  and.  therefore  has  not  b€«n 


reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  luider  numbers 
10.850.  Riual  Electrification  Loans  and 
Loan  Guarantees,  10.851  Rural 
Telephone  Loans  and  Loan  Guarantees, 
and  10.852.  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements. 

Background 

On  October  30.  1986.  an  Act  Making 
Continuing  Appropriations  for  Fiscal 
Year  of  1987  and  For  Other  Purposes 
(Pub.L.  99-591. 100  Stat.  3341-333) 
added  a  new  section  311  (7  U.S.C.  940a) 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq.],  (RE 
Act).  Section  311  established  a 
privatization  demonstration  program 
that  allowed  electric  and 
telecommunications  borrowers  in  the 
State  of  Alaska  to  prepay,  under 
favorable  terms,  certain  loans  made  or 
guaranteed  by  the  Riu^  Electrification 
Administration  (REA).  the  predecessor 
to  RUS.  Borrowers  who  prepaid  under 
this  demonstration  program  were 
required  to  prepay  all  outstanding  loans 
made  or  guaranteed  under  the  RE  Act, 
and,  with  a  few  exceptions,  such 
borrowers  are  ineligible  for  futiue  loans 
or  loan  guarantees  under  the  RE  Act. 

RUS  rules  implementing  the 
Privatization  Demonstration  Program  for 
the  State  of  Alaska  were  issued  in  7  CFR 
1786  subpart  D. 

On  April  4. 1996,  Section  780  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  (Pub.L.  104-127)  repealed 
Section  311.  Since  RUS  no  longer  has 
the  statutory  authority  for  the 
Privatization  Demonstration  Program  for 
the  State  of  Alaska,  today's  rule  removes 
the  now  obsolete  7  CFR  1786  subpart  D. 
Prepayment  provisions  established 
elsewhere  in  7  CFR  part  1786,  and  in 
other  RUS  regulations  are  not  affected 
by  today's  amendment. 

Because  statutory  authority  for  the 
Privatization  Demonstration  Program  for 
the  State  of  Alaska  has  been  repealed, 
no  period  of  public  comment  is  needed 
for  this  conforming  amendment  to  RUS 
regulations. 
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List  ol  Subjecte  in  7  CFR  Part  1 786 

Accounting,  Administrative  practice 
and  procedure.  Electric  utilities. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Under  Secretary  for  Rural  Development, 
Title  7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1786— PREPAYMENT  OF  RUS 
GUARANTEED  AND  INSURED  LOANS 
TO  ELECTRIC  AND  TELEPHONE 
BORROWERS 

1.  The  authority  citation  for  part  1786 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950b;  Title  I, 
subtitle  B,  PubL.  9&-509;  Pub.L.  101-624, 
104  SUt.  4051;  Pub.L.  103-354.  108  Stat. 
3178  (7  U.S.C.  6941  et  seq.],  unless  otherwise 
noted. 

Subpart  D  1786.75  through  1786.86 
[Removed  and  Reserved] 

2.  Subpart  D  of  Part  1786,  consisting 
of  sections  1786.75  through  1786.86,  is 
removed  and  reserved. 

Dated:  June  9.  1997. 
nil  Long  Thompson, 
Under  Secretary,  Rural  Development. 
(FR  Doc.  97-15757  Filed  6-13-97;  8:45  am) 

BILUNG  CODE  3410-1S-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  617 
RIN  3052-AB33 

Referral  of  Known  or  Suspected 
Criminal  Violations;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  part  617  on  May  6, 1997  (62 
FR  24562).  The  final  rule  amends  the 
regulations  governing  the  referral  of 
known  or  suspected  criminal  violations. 
The  objective  of  this  final  regulation 
was  to  promote  consistency, 
efficiencies,  and  timeliness  by  Farm 
Credit  System  institutions  in  reporting, 
investigating,  and  aiding  in  the 
prosecution  of  known  or  suspected 
criminal  activities.  In  accordance  with 
12  U.S.C.  2252.  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is  )ime 
13,  1997. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  617  published  on 


May  6,  1997  (62  FR  24562)  is  effective 
June  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Howard,  Policy  Analyst,  Policy 
Development  and  Risk  Control,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498;  or 

Jane  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
.Administration,  McLean,  VA  22102- 
5090,  (iP3)  883-4020,  TDD  (703)  883- 
4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated:  )une  11, 1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  97-15725  Filed  6-13-97;  8:45  am) 

BILUNG  COOE  6750-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-19] 

Amendment  of  Class  E  Airspace; 
Santa  Ynez,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Santa  Ynez,  CA.  The 
development  of  a  Global  Positioning 
System  (GPS-A)  Standard  Instrument 
Approach  Procedure  (SIAP)  at  Santa 
Ynez  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Santa  Ynez  Airport, 
Santa  Ynez,  CA. 
EFFECTIVE  DATE:  0901  UTC  July  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6555. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1997,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  the  Class  E  airspace  area  at 
Santa  Ynez,  CA  (62  FR  19529).  This 
action  will  provide  adequate  controlled 
airspace  to  accommodate  a  GPS-A  SIAP 
to  Santa  Ynez  Airport,  Santa  Ynez,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Santa  Ynez,  CA.  The 
development  of  a  GPS-A  SIAP  made 
this  action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  GPS-A  SIAP  at 
Santa  Ynez  Airport,  Santa  Ynez,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currenL  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


UMI 
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Pamgmph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Santa  Ynez,  CA  [Revised] 

Santa  Ynez  Aiqjort,  CA 

(lat.  34''36'25"  N.  long.  120''04'32"  W) 
That  airspace  extending  upward  irom  700 
feet  above  the  surface  beginning  at  lat. 
34°33'24"  N,  long.  120°00'50"  W;  to  lat 
34*29'00"  N,  long.  120"'06'04"  W;  to  lat. 
34'29'DO"  N,  long.  120''12'24"  W;  to  lat. 
34*37*1 0"  N,  long.  120'22'34"  W;  to  lat. 
34''45'40"  N.  long  120°18'44"  W;  to  lat. 
34°40'25"  N,  long.  120°02'37"  W,  thence 
clockwise  along  the  4.3-mile  radius  of  the 
Santa  Ynez  Airport  to  the  point  of  beginning 
and  within  4.5  miles  northeast  and  2  miles 
southwest  of  the  111°  bearing  from  the  Santa 
Ynez  Airport,  extending  from  the  4.3-mile 
radius  to  15  miles  southeast  of  the  Santa 
Ynez  Airport,  excluding  that  portion  within 
Santa  Bartiara,  CA,  Class  C  and  E  airsptace 
areas. 
•        I*         •         *         ♦ 

Issued  in  Los  Angeles,  California,  on  June 
2,1997. 
Sabra  W.  Kaulia, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  97-15691  Filed  6-13-97;  8:45  am] 
BILUNO  CODE  4910-13-M 


DEPAH:  M£NT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 
pocket  No.  97N-0223] 

Investigational  New  Drug  Application; 
Exception  from  Informed  Consent; 
Technical  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
investigational  new  drug  application 
(IND)  regulations  to  clarify  that,  within 
30  days  after  the  receipt  of  an  IND  for 
any  clinical  investigation  involving  an 
exception  from  informed  consent,  FDA 
will  provide  a  written  determination  as 
to  whether  the  investigation  may  begin. 
This  action  is  intended  to  clarify  a 
recent  amendment  to  the  IND 
regulations  for  clinical  investigations 
involving  an  exception  from  informed 
consent  that  states  that  FDA  will 
provide  a  wrritten  authorization  within 
30  days  of  receipt  of  the  IND. 
EFFECTIVE  DATE:  June  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)avid  LePay,  Center  for  Drug  Evaluation 


ana  n.esearcn  i,riFD-340j,  rooa  ana 
Drug  Administration,  7520  Standish  PI., 
Rockville,  MD  20855,  301-594-0020. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  2, 1996  (61 
FR  51498),  FDA  amended  its  regulations 
by  adding  §  50.24  (21  CFR  50.24)  to 
provide  a  narrow  exception  from 
informed  consent  requirements  for  a 
limited  class  of  emergency  research. 
Under  the  amendments,  certain  research 
activities  involving  human  subjects  who 
are  in  need  of  emergency  medical 
intervention,  but  who  carmot  give 
informed  consent  because  of  thefr  life- 
threatening  medical  condition,  and  who 
do  not  have  a  legally  authorized  person 
to  represent  them,  may  be  exempt  from 
the  informed  consent  requirements. 

The  Octot>er  2, 1996,  final  rule  also 
amended  the  IND  regulations  at 
§  312.23(c)  by  adding  paragraph  (<j)  (21 
CFR  312.20(c)),  which  requires  a 
sponsor  to  submit  a  separate  IND  for  any 
clinical  investigation  involving  an 
exception  from  informed  consent  under 
§  50.24.  This  requirement  is  to  ensiu^ 
that  FDA  has  an  opportunity  to  review 
the  protocol  and  supporting  information 
before  the  investigation  begins.  Section 
312.20(c)  also  provides  that  the  clinical 
investigation  may  not  proceed  without 
the  prior  written  authorization  from 
FDA.  The  requirement  for  written 
authorization  is  to  document  that  the 
agency  has  reviewed  the  protocol  and 
supporting  information  and  has  agreed 
that  the  investigation  may  proceed.  To 
enable  sponsors  to  begin  these 
investigations  as  expeditiously  as 
possible,  ciurent  §  312.20  (c)  also  states 
that  "FDA  shall  provide  such  written 
authorization  30  days  after  FDA  receives 
the  IND  or  earlier." 

Current  IND  regulations  at  §  312.40(b) 
(21  CFR  312.40(b))  state  that  an  IND 
goes  into  effect  30  days  after  FDA 
receives  the  IND  or  upon  earlier 
notification  by  FDA  that  the 
investigations  may  begin,  imless  FDA 
notifies  the  sponsor  that  the 
investigations  are  subject  to  a  clinical 
hold.  Thus,  under  current  IND 
regulations,  FDA  may  grant  or  deny 
permission  for  the  investigations  to 
begin,  within  30  days  after  it  receives  an 
IND.  The  statement  in  §  312.20(c)  that 
"FDA  shall  provide  such  written 
authorization  30  days  after  FDA  receives 
the  IND  or  earlier  "suggests  that  the 
agency  may  only  grant  permission  for 
the  investigations  to  begin.  To  correct 
this  unintended  meaning,  FDA  is 
amending  the  last  sentence  in 
§  312.20(c)  to  state  that  "FDA  shall 
provide  a  written  determination  30  days 
after  FDA  receives  the  IND  or  earlier." 


Dt'causH  Lius  diiieuuuient  is 

nonsubstantive  and  is  intended  only  to 
provide  consistency  with  current  IND 
regulations,  FDA  finds  for  good  cause 
that  notice  and  public  procedure  and 
delayed  effective  date  are  lumecessary 
(5  U.S.C.  553(b)(B)  and  (d)). 

List  of  Sub)ect8  in  21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research,  Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  under  the  Federal  Food, 
E)rug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  312  is 
amended  as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPUCATION 

1.  The  audiority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502,  503, 
505,  506,  507,  701  of  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (21  U.S.C  321,  331,  351, 
352,  353,  355,  356,  357,  371);  sec.  351  of  the 
Public  Health  Service  Act  (42  U.S.C.  262). 

Section  312.20  is  amended  by  revising 
the  last  sentence  of  paragraph  (c)  to  read 
as  follows: 

§  312.20    Requirement  for  an  IND. 

***** 

(c)  *  *  *  FDA  shall  provide  a  written 
determination  30  days  after  FDA 
receives  the  IND  or  earlier. 

Dated:  June  10, 1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  97-15759  Filed  &-13-97;  8:45  ami 
BILUNG  CODE  4180-01-F 


CENTRAL  INTELUGENCE  AGENCY 

32  CFR  Parts  1900, 1901, 1907, 1908, 
and  1909 

Freedom  of  Information  Act;  Privacy 
Act;  and  Executive  Order  12958; 
implementation 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Interim  Ride. 

summary:  The  Central  Intelligence 
Agency  is  hereby  promidgating  interim 
rules  and  soliciting  comments  prior  to 
adoption  of  final  rules  to  implement  its 
obligations  imder  the  Freedom  of 
Information  Act,  the  Privacy  Act,  and 
Executive  Order  12958  (or  successor 
Orders)  provisions  relating  to 
classification  challenges  by  authorized 
holders,  requests  for  mandatory 
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declassificatioo  review,  and  access  by 
historical  researchers. 
DATES:  The  interim  rules  are  effective 
May  29,  1997.  Public  comments  are    . 
solicited  for  the  interim  rules  on  or 
before  July  28. 1997. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Information  and 
Privacy  Coordinator,  Central 
Intelligence  Agency,  Washington.  DC 
20505. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
S.  Strickland,  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  DC  20505; 
telephone  (703)  613-1287;  facsimile 
(703) 613-3007. 

SUPPLEMENTARY  INFORMATION:  On 
December  8,  1987,  the  CIA  published  in 
the  Federal  Register  the  most  recent 
regulations  governing  public  access  to 
its  documents  and  records  and  its 
handling  of  declassification  requests. 
See  32  Code  of  Federal  Regulations 
(CFR)  Chapter  XIX  parts  1900  and  1901. 

This  document  promulgates  interim 
rules  and  seeks  public  comment  prior  to 
adoption  of  a  final  rule.  These  rules  do 
not  alter  substantially  any  existing 
rights  of  members  of  the  public.  Rather, 
certain  changes  were  required,  in  light 
of  changes  in  the  applicable  laws  or 
judicial  decisions,  in  order  to  clarify 
provisions  that  have  proven  confusing 
to  requesters  and  to  improve  the 
processing  of  requests.  In  addition,  the 
Agency  is  pleased  to  announce  that  all 
sections  of  the  regulations  have  l)een 
rewritten  in  standard,  conversational 
English.  These  revisions  should  greatly 
enhance  the  public's  understanding  of 
the  regulations.  The  more  signincant 
changes  are  summarized  below  and  the 
rules  in  their  entirety  are  set  forth  in  the 
following  sections. 

In  the  Part  1900  Regulations 
Implementing  the  Freedom  of 
Information  Act 

(a)  All  provisions  relating  to  requests 
under  the  Executive  Order  on 
classification  are  removed  from  part 
1900  and  codified  together  in  new  parts 
1907, 1908,  and  1909  for  greater  clarity; 

(b)  The  section  entitled  "Definitions" 
is  amended  to  include  additional  terms 
common  to  the  processing  of  FOLA 
requests  and  to  expand  the  definition  of 
news  media  to  include  foreign  media 
having  a  substantial  impact  on  the 
American  public's  understanding  of  the 
operations  or  activities  of  the  United 
States  Govenmient;  see  Southam  News 
V.  Immigration  and  Naturalization 
Service,  674  F.  Supp.  881 ,  882  (D.D.C. 
1987)  and  32  CFR  1900.02; 

(c)  The  section  now  entitled  "Contact 
for  genera]  information  and  requests"  is 


amended  to  indicate  that  the  Agency 
will  accept  facsimile  requests  and 
inquiries;  see  32  CFR  1900.03; 

fd)  The  subsections  relating  to  fee 
waivers  are  amended  to  broaden  the 
time  a  requester  may  seek  a  fee  waiver 
or  appeal  an  initial  denial  of  a  fee 
waiver  and  to  permit  the  processing  of 
a  request  during  the  pendancy  of  a 
request  or  appeal,  provided  that  the 
requester  conunits  to  payment  of  fees  in 
the  event  of  an  adverse  decision;  see  32 
CFR  1900.13(b)-(d); 

(e)  The  subsection  relating  to  our 
schedule  of  fees  is  amended  in  part  to 
reflect  current  costs  and  to  be  more 
consistent  with  other  federal  agencies; 
persoimel  costs  reflect  current  average 
grades  and  salaries,  reproduction  costs 
reflect  equipment  and  personnel  costs, 
and  computer  costs  are  unchanged  since 
improvements  in  capability  have 
generally  negated  increases  in  costs;  see 
32  CFR  1900.13(g); 

(f)  A  new  section  entitled  "Procedures 
for  information  concerning  other 
persons"  is  added  to  reflect  the 
established  guidelines  utilized  by  the 
Agency  in  the  past  to  address  such 
information  and  to  reflect  judicial 
determinations  in  this  regard;  see,  e.g.. 
Beck  V.  Department  of  Justice,  997  F.2d 
1489,  1492-94  (D.C.  Cir.  1993),  The 
Nation  Magazine  v.  Department  of 
State.  Civ.  No.  92-2303  (D.D.C.  18 
August  1995),  and  32  CFR  1900.32; 

(g)  A  new  section  relating  to 
expedited  processing  is  added;  the  first 
subsection  concerning  requests  for 
expedited  processing  prior  to  October  2, 
1997  reflects  the  established  guidelines 
adopted  and  utilized  by  the  Agency  in 
the  past  to  consider  such  requests;  see 
32  CFR  1900.34(b);  the  second 
subsection  concerning  requests  for 
expedited  processing  on  or  after  October 
2,  1997  reflects  new  statutory  provisions 
set  forth  in  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996; 
see  32  CFR  1900.34(c); 

(h)  All  sections  relating  to 
administrative  appeals  and  the  CIA 
Information  Review  Committee  (IRC)  are 
amended  to  reflect  a  change  of  name  to 
the  Historical  Records  Policy  Board 
(HRPB)  and  a  change  of  membership  by 
inclusion  of  the  Executive  Director,  the 
General  Counsel,  the  Director  of 
Congressional  Affairs,  jhe  Director  of 
the  Public  Affairs  Staff,  the  Director. 
Center  for  the  Study  of  Intelligence,  and 
the  Associate  Deputy  Director  for 
Administration/Information  Services,  or 
their  designees,  and  a  corresponding 
deletion  of  the  Inspector  General;  see  32 
CFR  1900.41; 

(i)  Those  sections  relating  to 
administrative  appeals  are  also 
amended  to  reflect  the  creation  of  a  new 


administrative  review  body,  the  Agency 
Release  Panel  (ARP),  subordinate  to  the 
HRPB.  in  order  to  provide  an  Agency- 
wide  perspective  to  the  information 
review  and  release  process  and  to 
reduce  the  time  required  for  the 
processing  of  appeals;  ee  32  CFR 
1900.41  and  32  CFR  1900.44;  and 

(j)  The  section  now  entitled  "Right  of 
appeal  and  appeal  procedures"  is 
amended  to  provide  that  appeals  are 
accepted  from  requesters  who  have 
received  a  determination  that  no  records 
were  located;  see  Oglesby  v.  Department 
of  the  Army,  920  F.2d  57,  67  (D.C.  Cir. 
1990)  and  32  CFR  1900.42(a). 

In  the  Part  1901  Regulations 
Implementing  the  Privacy  Act 

(a)  the  section  entitled  "Definitions" 
is  amended  to  include  additional  terms 
common  to  the  processing  of  Privacy 
Act  requests  and  to  reflect  a 
redesignation  under  the  Freedom  of 
Information  Reform  Act  of  1986,  Pub.  L. 
99-570  section  1802(b);  see  32  CFR 
1901.02; 

(b)  The  section  now  entitled  "Contact 
for  general  information  and  requests"  is 
amended  to  reflect  that  Privacy  Act 
requests  with  the  required  identification 
statement  must  be  filed  in  original  form 
by  mail,  but  that  subsequent 
communications  and  inquiries  will  be 
accepted  by  facsimile;  ee  32  CFR 
1901.03; 

(c)  The  section  now  entitled 
"Requirements  as  to  form"  is  clarified 
so  that  it  applies  clearly  to  both  requests 
for  copies  of  records  and  requests  to 
amend  records;  see  32  CFR  1901.12; 

(d)  The  section  now  entitled 
"Requirements  as  to  identification  of 
requester"  is  clarified  for  requests 
concerning  children,  broadened  to 
address  requests  by  attorneys  on  behalf 
of  clients,  and  further  amended  to 
permit  any  request  to  be  made  under  a 
penalty  of  perjury  declaration  purstiant 
to  28  U.S.C.  1746  in  addition  to  the 
more  familiar  notarization  procedure; 
see  Summers  v.  Department  of  Justice, 
999  F.2d  570,  572-73  (D.C.  Cir.  1993) 
and  32  CFR  1901.13; 

(e)  The  section  now  entitled  "Special 
procedures  for  medical  and 
psychological  records"  is  amended  to 
conform  the  release  of  these  types  of 
records  to  the  requester's  designated 
physician  who  has  agreed  to  (1)  Review 
the  records  with  the  requesting 
individual,  (2)  explain  the  meaning  of 
the  records,  and  (3)  offer  counseling 
designed  to  temper  any  adverse 
reaction;  see  Benavides  v.  Bureau  of 
Prisons.  995  F.  2d  269.  272  (D.C.  Cir. 
1993)  and  32  CFR  1901.31; 

(f)  A  new  section  entitled  "Requests 
for  expedited  processing"  is  added  to 
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reiifiji  uie  estauusnua  guiaeiines 
adopted  and  utilized  by  the  Agency  in 
the  past  to  consider  such  requests;  see 
32  CFR  1901.32; 

(g)  All  sections  relating  to 
administrative  appeals  and  the  CIA 
Information  Review  Committee  (IRC)  are 
amended  to  reflect  a  change  of  name  to 
the  Historical  Records  Policy  Board 
(HRPB)  and  a  change  of  membership  by 
inclusion  of  the  Executive  Director,  the 
General  Counsel,  the  Director  of 
Congressional  Affairs,  the  Director  of 
the  Public  Affairs  Staff,  the  Director, 
Center  for  the  Study  of  Intelligence,  and 
the  Associate  Deputy  Director  for 
Administration/Information  Services,  or 
their  designees,  and  a  corresponding 
deletion  of  the  Inspector  General;  see  32 
CFR  1901.41  through  32  CFR  1901.45; 

(h)  Those  sections  relating  to 
administrative  appeals  are  also 
amended  to  reflect  the  creation  of  a  new 
administrative  review  body,  the  Agency 
Release  Panel  (ARP),  subordinate  to  the 
HRPB,  in  order  to  provide  an  Agency- 
wide  perspective  to  the  information 
review  and  release  process  and  to 
reduce  the  time  required  for  the 
processing  of  appeals;  see  32  CFR 
1901.41  Uirough  32  CFR  1901.45; 

(i)  The  section  now  entitled 
"Limitations  on  disclosure"  is  amended 
to  regulate  disclosures  not  only  to 
another  person  but  also  to  another 
federal  agency  or  other  authorized 
entity;  see  32  CFR  1901.51; 

(j)  The  section  entitled  "Criminal 
penalties"  is  amended  to  authorize  the 
Coordinator  and  the  Inspector  General 
to  conduct  surveys  to  ensure  that  no 
records  or  file  systems  are  maintained  in 
contravention  of  the  Privacy  Act;  see  32 
CFR  1901.52; 

(k)  The  sections  entitled  "Purpose 
and  authority"  and  "General 
exemptions"  are  amended  to  add  new 
subsections  to  implement  section  17  of 
the  CIA  Act  of  1949,  as  amended,  50 
U.S.C.  403q(e){3)  which  provides  a 
general  exemption  for  the  identity  of 
individuals  providing  information  to  the 
Inspector  General  of  the  CIA;  see  32  CFR 
1901.61(d)  and  32  CFR  1901.62(d)(3); 
and 

(1)  All  sections  relating  to  exemptions 
are  now  grouped  together  for 
convenience  and  clarity;  see  32  CFR 
1901.62. 

In  the  New  Part  1907  Regulations 
Inq>lementing  the  §1.9  "Classification 
Challenges"  Provisions  of  Executive 
Order  12958 

This  new  part  is  intended  to 
implement  the  provisions  of  §  1 .9  of 
Executive  Order  (E.O.)  12958  which 
permits  authorized  holders  of  classified 
information  to  challenge  the  classified 


siaius  01  mat  iniorniauon.  inis 
provision  and  these  regulations  confer 
no  rights  upon  members  of  the  general 
public  who  shall  continue  to  request 
reviews  of  classification  under  the 
Mandatory  Declassification  Review 
provisions  set  forth  at  §  3.6  of  E.O. 
12958  and  at  32  CFR  part  1908. 

In  the  New  Part  1908  Regulations 
Implementing  the  §3.6  "Mandatory 
Declassification  Review"  Provisions  of 
Executive  Order  12958 

This  new  Part  is  intended  to 
implement  the  provisions  of  §  3.6  of 
Executive  Order  (E.O.)  12958  which 
permits  members  of  the  public  to 
request  a  declassification  review  of  any 
information  classified  under  this  or 
predecessor  orders.  While  substantially 
similar  to  the  regulations  implementing 
this  provision  in  prior  Orders,  it  does 
include  new  sections  addressing  the 
right  of  appeal  to  the  new  Interagency 
Security  Classification  Appeals  Panel 
which  was  established  pursuant  to  §  5.4 
of  E.O.  12958.  This  Executive  Order 
provision  and  these  regulations  do  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  officers,  or  employees. 

Lastly,  in  the  New  Part  1909 
Regulations  Implementing  the  §  4.5 
"Access  by  Historical  Researchers  and 
Former  Presidential  Appointees" 
Provision  of  Executive  Order  12958 

This  new  part  is  intended  to 
implement  the  provisions  of  §  4.5  of 
Executive  Order  (E.O.)  12958  which 
provides  a  waiver  of  the  need-to-know 
principle  in  limited  circumstances  for 
historical  researchers  and  former 
Presidential  appointees.  These  rules  are 
substantially  similar  to  those 
implementing  this  provision  in  prior 
Orders.  These  rules  do  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  officers,  or  employees.  The 
decision  of  the  Agency  in  this  regard  is 
final. 

List  of  Subjects  in  32  CFR  Parts  1900, 
1901, 1907, 1908,  and  1909 

Central  Intelligence  Agency, 
Executive  Order  on  Classification, 
Freedom  of  Information  Act,  Privacy 
Act. 

Dated:  May  29, 1997. 
Richard  D.  Calder, 
Deputy  Director  for  Administration. 

For  the  reasons  set  forth  herein,  the 
CIA  hereby  revises  Parts  1900,  1901, 
1907  and  adds  Parts  1908  and  1909  as 
follows: 


PART  1900— PUBUC  ACCESS  TO  CIA 
RECORDS  UNDER  THE  FREEDOM  OF 
INFORMATION  ACT  (FOIA) 

General 

1900.01  Authority  and  purpose. 

1900.02  Definitions. 

1900.03  Contact  for  general  information  and 
requests. 

1900.04  Suggestions  and  complaints. 

Filing  of  FOIA  Requests 

1900.11  Preliminary  information. 

1900.12  Requirements  as  to  form  and 
content. 

1900.13  Fees  for  record  services. 

1900.14  Fee  estimates  (pre-request  option). 

OA  Action  on  FOIA  Requests 

1900.21  Processing  of  requests  for  records. 

1900.22  Action  and  determinationls)  by 
originator(s)  or  any  interested  party. 

1900.23  Payment  of  fees,  notification  of 
decision,  and  right  of  appeal. 

Additional  Administrative  Matten 

1900.31  Procedures  for  business 
information. 

1900.32  Procedures  for  information 
concerning  other  persons. 

1900.33  Allocation  of  resources;  agreed 
extensions  of  time. 

1900.34  Requests  for  exp>edited  processing. 

CIA  Action  on  FOIA  AdministratiTe  Appeals 

1900.41  Establishment  of  appeals  structure. 

1900.42  Right  of  appeal  and  appeal 
procedures. 

1900.43  Determination(s)  by  Deputy 
Director(s). 

1900.44  Action  by  appeals  authority. 

1900.45  Notification  of  decision  and  right 
of  judicial  review. 

Authority:  National  Security  Act  of  1947, 
as  amended;  Central  Intelligence  Agency  Act 
of  1949,  as  amended;  Freedom  of  Information 
Act,  as  amended;  CIA  Information  Act  of 
1984:  and  ExecuUve  Order  12958  ,  60  FR 
19825,  3  CFR  1996  Comp.,  p.  333-356  (or 
successor  Orders). 

General 

§  1900.01    Authortty  and  purpose. 

This  part  is  issued  under  the  authority 
of  and  in  order  to  implement  the 
Freedom  of  Information  Act  (FOIA),  as 
amended  (5  U.S.C.  552);  the  OA 
Information  Act  of  1984  (50  U.S.C.  431); 
sec.  102  of  the  National  Security  Act  of 
1947,  as  amended  (50  U.S.C.  403);  and 
sec.  6  of  the  Central  Intelligence  Agency 
Act  of  1949,  as  amended  (50  U.S.C. 
403g).  It  prescribes  procedures  for 

(a)  Requesting  information  on 
available  CIA  records,  or  the  QA 
administration  of  the  FOIA,  or  estimates 
of  fees  that  may  become  due  as  a  result 
of  a  request; 

(b)  Requesting  records  pursuant  to  the 
FOIA;  and 
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(c)  Filing  an  administrative  appeal  of 
an  initial  adverse  decision  under  the 
FOIA. 

§  1900.02    Definitions. 

For  purposes  of  this  part,  the 
following  terms  have  the  meanings 
indicated: 

(a)  Agency  or  CIA  means  the  United 
States  Central  Intelligence  Agency 
acting  through  the  CIA  Information  and 
Privacy  Coordinator; 

(h)  Days  means  calendar  days  when 
the  Agency  is  operating  and  specifically 
excludes  Saturdays,  Sundays,  and  legal 
public  holidays.  Three  (3)  days  may  be 
added  to  any  time  limit  imposed  on  a 
requester  by  this  part  if  responding  by 
U.S.  domestic  mail;  ten  (10)  days  may 
be  added  if  responding  by  international 
mail; 

(c)  Control  means  ownership  or  the 
authority  of  the  CIA  pursuant  to  federal 
statute  or  privilege  to  regulate  official  or 
public  access  to  records; 

(d)  Coordinator  means  the  CIA 
Information  and  Privacy  Coordinator 
who  serves  as  the  Agency  manager  of 
the  information  review  and  release 
program  instituted  under  the  Freedom 
of  Information  Act; 

(e)  Direct  costs  means  those 
expenditures  which  an  agency  actually 
incurs  in  the  processing  of  a  FOIA 
request;  it  does  not  include  overhead 
factors  such  as  space;  it  does  include: 

(1)  Pages  means  paper  copies  of 
standard  office  size  or  the  dollar  value 
equivalent  in  other  media; 

(2)  Reproduction  means  generation  of 
a  copy  of  a  requested  record  in  a  form 
appropriate  for  release; 

(3)  Review  means  all  time  expended 
in  examining  a  record  to  determine 
whether  any  portion  must  be  withheld 
pursuant  to  law  and  in  effecting  any 
required  deletions  but  excludes 
personnel  hours  expended  in  resolving 
general  legal  or  policy  issues;  it  also 
means  personnel  hours  of  professional 
time; 

(4)  Search  means  all  time  expended  in 
looking  for  and  retrieving  material  that 
may  be  responsive  to  a  request  utilizing 
available  paper  and  electronic  indices 
and  finding  aids;  it  also  means 
personnel  hours  of  professional  time  or 
the  dollar  value  equivalent  in  computer 
searches; 

(f)  Expression  of  interest  means  a 
written  communication  submitted  by  a 
member  of  the  public  requesting 
information  on  or  concerning  the  FOIA 
program  and/or  the  availability  of 
documents  from  the  CIA; 

(g)  Federal  agency  means  any 
executive  department,  military 
department,  or  other  establishment  or 


entity  included  in  the  definition  of 
agency  in  5  U.S.C.  552(f); 

(h)  Fees  means  those  direct  costs 
which  may  be  assessed  a  requester 
considering  the  categories  established 
by  the  FOIA;  requesters  should  submit 
information  to  assist  the  Agency  in 
determining  the  proper  fee  category  and 
the  Agency  may  draw  reasonable 
inferences  from  the  identity  and 
activities  of  the  requester  in  making 
such  determinations;  the  fee  categories 
include: 

(1)  Commercial  means  a  request  in 
which  the  disclosure  sought  is  primarily 
in  the  commercial  interest  of  the 
requester  and  which  furthers  such 
commercial,  trade,  income  or  profit 
interests; 

(2)  Noncommercial  educational  or 
scientific  institution  means  a  request 
from  an  accredited  United  States 
educational  institution  at  any  academic 
level  or  institution  engaged  in  research 
concerning  the  social,  biological,  or 
physical  sciences  or  an  instructor  or 
researcher  or  member  of  such 
institutions;  it  also  means  that  the 
information  will  be  used  in  a  specific 
scholarly  or  analytical  work,  will 
contribute  to  the  advancement  of  public 
knowledge,  and  will  be  disseminated  to 
the  general  public; 

(3)  Representative  of  the  news  media 
means  a  request  from  an  individual 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  and  broadcast  news  to  the 
American  public  and  pursuant  to  their 
news  dissemination  function  and  not 
their  commercial  interests;  the  term 
news  means  information  which 
concerns  current  events,  would  be  of 
current  interest  to  the  general  public, 
would  enhance  the  public 
understanding  of  the  operations  or 
activities  of  the  U.S.  Government,  and  is 
in  fact  disseminated  to  a  significant 
element  of  the  public  at  minimal  cost; 
freelance  journalists  are  included  in  this 
definition  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  such  an  organization,  even 
though  not  actually  employed  by  it;  a 
publication  contract  or  prior  publication 
record  is  relevant  to  such  status; 

(4)  All  other  means  a  request  from  an 
individual  not  within  paragraph  (h)(1), 
(2),  or  (3)  of  this  section; 

(i)  Freedom  of  Information  Act  or 
"FOIA"  means  the  statutes  as  codified 
at  5  U.S.C.  552; 

(j)  Interested  party  means  any  official 
in  the  executive,  military,  congressional, 
or  judicial  branches  of  government, 
United  States  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  CIA,  has  a  subject 


matter  or  physical  interest  in  the 
documents  or  information  at  issue; 

(k)  Originator  means  the  U.S. 
Government  official  who  originated  the 
document  at  issue  or  successor  in  office 
or  such  official  who  has  been  delegated 
release  or  declassification  authority 
pursuant  to  law; 

(1)  Potential  requester  means  a  person, 
organization,  or  other  entity  who 
submits  an  expression  of  interest; 

(m)  Reasonably  described  records 
means  a  description  of  a  document 
(record)  by  unique  identification 
number  or  descriptive  terms  which 
permit  an  Agency  employee  to  locate 
documents  with  reasonable  effort  given 
existing  indices  and  finding  aids; 

(n)  Records  or  agency  records  means 
all  documents,  irrespective  of  physical 
or  electronic  form,  made  or  received  by 
the  CIA  in  pursuance  of  federal  law  or 
in  connection  with  the  transaction  of 
public  business  and  appropriate  for 
preservation  by  the  CLA  as  evidence  of 
the  organization,  functions,  policies, 
decisions,  procediues,  operations,  or 
other  activities  of  the  CIA  or  because  of 
the  informational  value  of  the  data 
contained  therein;  it  does  not  include: 

(1)  Books,  newspapers,  magazines, 
journals,  magnetic  or  printed  transcripts 
of  electronic  broadcasts,  or  similar 
public  sector  materials  acquired 
generally  and/or  maintained  for  library 
or  reference  purposes;  to  the' extent  that 
such  materials  are  incorporated  into  any 
form  of  analysis  or  otherwiss  distributed 
or  published  by  the  Agency,  they  are 
fully  subject  to  the  disclosure  provisions 
of  the  FOIA; 

(2)  Index,  filing,  or  museum 
documents  made  or  acquired  and 
preserved  solely  for  reference,  indexing, 
filing,  or  exhibition  purposes;  and 

(3)  Routing  and  transmittal  sheets  and 
notes  and  filing  or  destruction  notes 
which  do  not  also  include  information, 
comment,  or  statements  of  substance; 

(o)  Responsive  records  means  those 
documents  (i.e.,  records)  which  the 
Agency  has  determined  to  be  within  the 
scope  of  a  FOIA  request. 

§  1900.03    Contact  for  general  information 
and  requests. 

For  general  information  on  this  part, 
to  inquire  about  the  FOIA  program  at 
CIA,  or  to  file  a  FOIA  request  (or 
expression  of  interest),  please  direct 
your  communication  in  writing  to  the 
Information  and  Privacy  Coordinator. 
Central  Intelligence  Agency, 
Washington,  DC  20505.  Such  inquiries 
will  also  be  accepted  by  facsimile  at 
(703)  613-3007.  For  general  information 
or  status  information  on  pending  cases 
only,  the  telephone  number  is  (703) 
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613-1287.  Collect  calls  cannot  be 
accepted. 

§  1900.04    Suggestions  and  complaints. 

The  Agency  welcomes  suggestions  or 
complaints  with  regard  to  its 
administration  of  the  Freedom  of 
Information  Act.  Many  requesters  will 
receive  pre-paid,  customer  satisfaction 
survey  cards.  Letters  of  suggestion  or 
complaint  should  identify  the  specific 
purpose  and  the  issues  for 
consideration.  The  Agency  will  respond 
to  all  substantive  communications  and 
take  such  actions  as  determined  feasible 
and  appropriate. 

Fillip  of  FOIA  Requests 

§  1900l1  1    Preliminary  Information. 

Members  of  the  public  shall  address 
all  communications  to  the  CIA 
Coordinator  as  specified  at  32  CFR 
1900.03  and  clearly  delineate  the 
communication  as  a  request  under  the 
Freedom  of  Information  Act  and  this 
regulation.  CLA  employees  receiving  a 
communication  in  the  natiu^  of  a  FOIA 
request  shall  expeditiously  forward 
same  to  the  Coordinator.  Requests  and 
appeals  on  requests,  referrals,  or 
coordinations  received  from  members  of 
the  public  who  owe  outstanding  fees  for 
information  services  at  this  or  other 
federal  agencies  will  not  be  accepted 
and  action  on  all  pending  requests  shall 
be  terminated  in  such  circumstances. 


Requirements  as  to  form  and 


§1900.12 
content 

(a)  Required  information.  No 
particular  form  is  required.  A  request 
need  only  reasonably  describe  the 
records  of  interest.  This  means  that 
documents  must  be  described 
sufficiently  to  enable  a  professional 
employee  familiar  with  the  subject  to 
locate  the  documents  with  a  reasonable 
effort  Commonly  this  equates  to  a 
requirement  that  the  documents  must  be 
locatable  through  the  indexing  of  our 
various  systems.  Extremely  broad  or 
vague  requests  or  requests  requiring 
research  do  not  satisfy  this  requirement. 

(b)  Additional  information  for  fee 
determination.  In  addition,  a  requester 
should  provide  sufficient  personal 
identifying  information  to  allow  us  to 
determine  the  appropriate  fee  category. 
A  requester  should  also  provide  an 
agreement  to  pay  all  applicable  fees  or 
fees  not  to  exceed  a  certain  amount  or 
request  a  fee  waiver. 

(c)  Otherwise.  Communications  which 
do  not  meet  these  requirements  will  be 
considered  an  expression  of  interest  and 
the  Agency  will  work  with,  and  offer 
suggestions  to,  the  potential  requester  in 
order  to  define  a  request  properly. 


§  1 900. 13    F  ees  lor  recora  services. 

(a)  In  general.  Search,  review,  and 
reproduction  fees  will  be  charged  in 
accordance  with  the  provisions  below 
relating  to  schedule,  limitations,  and 
category  of  requester.  Applicable  fees 
will  be  due  even  if  our  search  locates  no 
responsive  records  or  some  or  all  of  the 
responsive  records  must  be  denied 
under  one  or  more  of  the  exemptions  of 
the  Freedom  of  Information  Act. 

(b)  Fee  waiver  requests.  Records  will 
be  furnished  without  charge  or  at  a 
reduced  rate  whenever  the  Agency 
determines: 

(1)  That,  as  a  matter  of  administrative 
discretion,  the  interest  of  the  United 
States  Government  would  be  served,  or 

(2)  That  it  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  the  public 
understanding  of  the  operations  or 
activities  of  the  United  States 
Government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester;  the 
Agency  shall  consider  the  following 
factors  when  making  this  determination: 

(i)  Whether  the  subject  of  the  request 
concerns  the  operations  or  activities  of 
the  United  States  Government;  and,  if 
so, 

(ii)  Whether  the  disclosure  of  the 
requested  documents  is  likely  to 
contribute  to  an  understanding  of 
United  States  Government  operations  or 
activities;  and,  if  so, 

(iii)  Whether  the  disclosure  of  the 
requested  documents  will  contribute  to 
public  understanding  of  United  States 
Government  operations  or  activities; 
and,  if  so, 

(iv)  Whether  the  disclosure  of  the 
requested  documents  is  likely  to 
contribute  significantly  to  public 
understanding  of  United  States 
Government  operations  and  activities; 
and 

(v)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and,  if  so, 

(vi)  Whether  the  disclosure  is 
primarily  in  the  commercial  interest  of 
the  requester. 

(c)  Fee  waiver  appeals.  Denials  of 
requests  for  fee  waivers  or  reductions 
may  be  appealed  to  the  Chair  of  the 
Agency  Release  Panel  via  the 
Coordinator.  A  requester  is  encouraged 
to  provide  any  explanation  or  argument 
as  to  how  his  or  her  request  satisfies  the 
statutory  requirement  set  forth  above. 

(d)  Time  for  fee  waiver  requests  and 
appeals.  It  is  suggested  that  such 
requests  and  appeals  be  made  and 
resolved  prior  to  the  initiation  of 
processing  and  the  incurring  of  costs. 
However,  fee  waiver  requests  will  be 
accepted  at  any  time  prior  to  the  release 


of  documents  or  the  completion  of  a 
case,  and  fee  waiver  appeals  within 
forty-five  (45)  days  of  our  initial 
decision  subject  to  the  following 
condition:  If  processing  has  been 
initiated,  then  the  requester  must  agree 
to  be  responsible  for  costs  in  the  event 
of  an  adverse  administrative  or  judicial 
decision. 

(e)  Agreement  to  pay  fees.  In  order  to 
protect  requesters  from  large  and/or 
unanticipated  charges,  the  Agency  will 
request  specific  commitment  when  it 
estimates  that  fees  will  exceed  $100.00. 
The  Agency  will  hold  in  abeyance  for 
forty-five  (45)  days  requests  requiring 
such  agreement  and  will  thereafter 
deem  the  request  closed.  This  action,  of 
course,  would  not  prevent  an  individual 
fitjm  refiling  his  or  her  FOIA  request 
with  a  fee  commitment  at  a  subsequent 
date. 

(f)  Deposits.  The  Agency  may  require 
an  advance  deposit  of  up  to  100  percent 
of  the  estimated  fees  when  fees  may 
exceed  $250.00  and  the  requester  has  no 
history  of  payment,  or  when,  for  fees  of 
any  amount,  there  is  evidence  that  the 
requester  may  not  pay  the  fees  which 
would  be  accrued  by  processing  the 
request.  The  Agency  will  hold  in 
abeyance  for  forty-five  (45)  days  those 
requests  where  deposits  have  been 
requested. 

(g)  Schedule  of  fees — (1)  In  general. 
The  schedule  of  fees  for  services 
performed  in  responding  to  requests  for 
records  is  established  as  follows: 

Personnel  Search  and  Review 


Clerical/Technical 
Professional/Su- 
pervisory. 
Manager/Senior 
Professional. 


Quarter  hour 
Quarter  hour 

Quarter  hour 


S5.00 
10.00 

18.00 


Computer  Search  and  Production 


Search  (orviine)  ... 

Flat  rate  

10.00 

Search  (ott-line)  ... 

Flat  rate  

30.00 

Other  activity 

Per  minute  .... 

10.00 

Tapes  (mainframe 

Each 

9.00 

cassette). 

Tapes  (mainframe 

Each 

9.00 

cartridge). 

Tapes  (mainframe 

Each 

20.00 

reel). 

Tapes  (PC  9mm) 

Each 

25.00 

Disltette  (3.5")  

Each „ 

4.00 

CD  (buttc  re- 

Each  

10.00 

corded). 

CD  (recordat)le)  ... 

Each 

20.00 

Telecommuni- 

Per minute  .... 

.50 

cations. 

Paper  (mainframe 

Per  page 

.10 

printer). 

Paper  (PC  t)&w 

Per  page 

.10 

laser  printer). 

Paper  (PC  color 

Per  page 

1.00 

printer). 
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Paper  Production 


Photocopy  (stand- 

Per page 

.10 

ard  or  legal). 

Microficha  

Per  frame 

.20 

Pre-pnnted  (if 

Per  100 

5.00 

available). 

pages. 

Published  (if  avail- 

Per item  

NTIS 

able). 

(2)  Application  of  schedule.  Personnel 
search  time  includes  time  expended  in 
either  manual  paper  records  searches, 
indices  searches,  review  of  computer 
search  results  for  relevance,  personal 
computer  system  searches,  and  various 
reproduction  services.  In  any  event 
where  the  actual  cost  to  the  Agency  of 

a  particular  item  is  less  than  the  above 
schedule  (e.g..  a  large  production  run  of 
a  document  resulted  in  a  cost  less  than 
$5.00  per  hundred  pages),  then  the 
actual  lesser  cost  will  be  charged.  Items 
published  and  available  at  the  National 
Technical  Information  Service  (NTIS) 
are  also  available  from  CIA  pursuant  to 
this  part  at  the  NTIS  price  as  authorized 
by  statute. 

(3)  Other  services.  For  all  other  types 
of  output,  production,  or  reproduction 
(e.g.,  photographs,  maps,  or  published 
reports),  actual  cost  or  amounts 
authorized  by  statute.  Determinations  of 
actual  cost  shall  include  the  commercial 
cost  of  the  media,  the  personnel  time 
expended  in  making  the  item  to  be 
released,  and  an  allocated  cost  of  the 
equipment  used  in  making  the  item,  or, 
if  the  production  is  effected  by  a 
commercial  service,  then  that  charge 
shall  be  deemed  the  actual  cost  for 
purpo.ses  of  this  part. 

(h)  Limitations  on  collection  of  fees. — 
(1)  In  general.  No  fees  will  be  charged 
if  the  cost  of  collecting  the  fee  is  equal 
to  or  greater  than  the  fee  itself.  That  cost 
includes  the  administrative  costs  to  the 
Agency  of  billing,  receiving,  recording, 
and  processing  the  fee  for  deposit  to  the 
Treasury  Department  and,  as  of  the  date 
of  these  regulations,  is  deemed  to  be 
$10.00. 

(2)  Requests  for  personal  information. 
No  fees  will  be  charged  for  requesters 
seeking  records  about  themselves  under 
the  FOLA;  such  requests  are  processed 
in  accordance  with  both  the  FOIA  and 
the  Privacy  Act  in  order  to  ensure  the 
maximum  disclosure  without  charge. 

(i)  Fee  categories.  There  are  four 
categories  of  FOLA  requesters  for  fee 
purposes:  "Commercial  use"  requesters, 
"educational  and  non-commercial 
scientific  institution"  requesters, 
"representatives  of  the  news  media" 
requesters,  and  "all  other''  requesters. 
The  categories  are  defined  in  §  1900.02, 
and  applicable  fees,  which  are  the  same 
in  two  of  the  categories,  will  be  assessed 
as  follows: 


(1)  "Commercial  use"  requesters: 
Charges  which  recover  the  full  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  responsive  records  (if  any); 

(2)  "Educational  and  non-commercial 
scientific  institution"  requesters  as  well 
as  "representatives  of  the  news  media" 
requesters:  Only  charges  for 
reproduction  beyond  the  first  100  pages; 

(3)  "All  other"  requesters:  Charges 
which  recover  the  full  direct  cost  of 
searching  for  and  reproducing 
responsive  records  (if  any)  beyond  the 
first  100  pages  of  reproduction  and  the 
first  two  hours  of  search  time  which 
will  be  furnished  without  charge. 

(j)  Associated  requests.  A  requester  or 
associated  requesters  may  not  file  a 
series  of  multiple  requests,  which  are 
merely  discrete  subdivisions  of  the 
information  actually  sought  for  the 
purpose  of  avoiding  or  reducing 
applicable  fees.  In  such  instances,  the 
Agency  may  aggregate  the  requests  and 
charge  the  applicable  fees. 

§  1 900. 1 4    Fee  estimates  (pre-request 
option). 

In  order  to  avoid  unanticipated  or 
potentially  large  fees,  a  requester  may 
submit  a  request  for  a  fee  estimate.  The 
Agency  will  endeavor  within  ten  (10) 
days  to  provide  an  accurate  estimate, 
and,  if  a  request  is  thereafter  submitted, 
the  Agency  will  not  accrue  or  charge 
fees  in  excess  of  oiu'  estimate  without 
the  specific  permission  of  the  requester. 
Effective  October  2,  1997,  the  ten  (10) 
day  provision  is  modified  to  twenty  (20) 
days  pursuant  to  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996. 

CIA  Action  on  FOLA  Requests 

§1900.21 
records. 


Processing  of  requests  tor 


(a)  In  general.  Requests  meeting  the 
requirements  of  §§  1900.11  through 
1900.13  shall  be  accepted  as  formal 
requests  and  processed  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  these  regulations.  Upon 
receipt,  the  Agency  shall  within  ten  (10) 
days  record  each  request,  acknowledge 
receipt  to  the  requester  in  writing,  and 
thereafter  effect  the  necessary  taskings 
to  the  CLA  components  reasonably 
believed  to  hold  responsive  records. 
Effective  October  2, 1997,  the  ten  (10) 
day  provision  is  modified  to  twenty  (20) 
days  pursuant  to  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996. 

(b)  Database  of  "officially  released 
information. "  As  an  alternative  to 
extensive  tasking  and  as  an 
accommodation  to  many  requesters,  the 
Agency  maintains  a  database  of 
"officially  released  information"  which 


contains  copies  of  documents  released 
by  this  Agency.  Searches  of  this 
database,  containing  ciurrently  in  excess 
of  500,000  pages,  can  be  accomplished 
expeditiously.  Moreover,  requests  that 
are  specific  and  well-focused  will  often 
inciu'  minimal,  if  any,  costs.  Requesters 
interested  in  this  means  of  access 
should  so  indicate  in  their 
correspondence.  Effective  November  1, 
1997  and  consistent  with  the  mandate  of 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996,  on-the 
public.  Detailed  information  regarding 
such  access  will  line  electronic  access  to 
these  records  will  be  available  to  be 
available  at  that  time  from  the  point  of 
contact  specified  in  §  1900.03. 

(c)  Effect  of  certain  exemptions.  In 
processing  a  request,  the  Agency  shall 
decline  to  confirm  or  deny  the  existence 
or  nonexistence  of  any  responsive 
records  whenever  the  fact  of  their 
existence  or  nonexistence  is  itself 
classified  under  Executive  Order  12958 
or  revealing  of  intelligence  sources  and 
methods  protected  pursuant  to  section 
103(c)(5)  of  the  National  Security  Act  of 
1947.  In  such  circumstances,  the 
Agency,  in  the  form  of  a  final  written 
response,  shall  so  inform  the  requester 
and  advise  of  his  or  her  right  to  an 
administrative  appeal. 

(d)  Time  for  response.  The  Agency 
will  utilize  every  effort  to  determine 
within  the  statutory  guideline  of  ten  (10) 
days  after  receipt  of  an  initial  request 
whether  to  comply  with  such  a  request. 
However,  the  current  volume  of  requests 
require  that  the  Agency  seek  additional 
time  from  a  requester  pursuant  to  32 
CFR  1900.33.  In  such  event,  the  Agency 
will  inform  the  requester  in  writing  and 
further  advise  of  his  or  her  right  to  file 
an  administrative  appeal  of  any  adverse 
determination.  Effective  October  2, 
1997,  the  ten  (10)  day  provision  is 
modified  to  twenty  (20)  days  pursuant 
to  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996. 

§1900.22    Action  and  detefmlnatlon(s)  by 
orlginator(s)  or  any  Interested  party. 

(a)  Initial  action  for  access.  CIA 
components  tasked  pursuant  to  a  FOIA 
request  shall  search  all  relevant  record 
systems  within  their  cognizance  which 
have  not  been  excepted  from  search  by 
the  provisions  of  the  CIA  Information 
Act  of  1984.  They  shall: 

(1)  Determine  whether  a  record  exists; 

(2)  Determine  whether  and  to  what 
extent  any  FOIA  exemptions  apply; 

(3)  Approve  the  disclosure  of  all  non- 
exempt  records  or  portions  of  records 
for  which  they  are  the  originator;  and 

(4)  Forward  to  the  Coordinator  all 
records  approved  for  release  or 
necessary  for  coordination  with  or 
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referral  to  another  originator  or 
interested  party.  In  malung  these 
decisions,  the  CIA  component  officers 
shall  be  guided  by  the  applicable  law  as 
well  as  the  procedures  specified  at  32 
CFR  lfl00.31  and  32  CFR  1900.32 
regarding  confidential  commercial 
information  and  personal  information 
(about  persons  odier  than  the  requester). 

(b)  Referrals  and  coordinations.  As 
applicable  and  within  ten  (10)  days  of 
receipt  by  the  Coordinator,  any  CIA 
records  containing  information 
originated  by  other  CIA  components 
shall  be  forwarded  to  those  entities  for 
action  in  accordance  with  paragraph  (a) 
of  this  section  and  return.  Records 
originated  by  other  federal  agencies  or 
CLA  records  containing  other  federal 
agency  information  shall  be  forwarded 
to  such  agencies  within  ten  (10)  days  of 
our  completion  of  initial  action  in  the 
case  for  action  under  their  regulations 
and  direct  response  to  the  requester  (for 
other  agency  records)  or  retxun  to  the 
CLA  (for  CIA  records).  Effective  October 
2,  1997,  the  ten  (10)  day  provision  is 
modified  to  twenty  (20)  days  pursuant 
to  the  Electronic  Freedom  of 
Infonnation  Act  Amendments  of  1996. 

§  1 900.23    Payment  of  fees,  notification  of 
decision,  and  right  of  appeal. 

(a)  Fees  in  general.  Fees  collected 
under  this  part  do  not  accrue  to  the 
Central  Intelligence  Agency  and  shall  be 
deposited  immediately  to  the  general 
account  of  the  United  States  Treasury. 

(b)  Notification  of  decision.  Upon 
completion  of  all  required  review  and 
the  receipt  of  accrued  fees  (or  promise 
to  pay  such  fees),  the  Agency  will 
promptly  inform  the  requester  in 
writing  of  those  records  or  portions  of 
records  which  may  be  released  and 
which  must  be  denied.  With  respect  to 
the  former,  the  Agency  will  provide 
copies;  with  respect  to  the  latter,  the 
Agency  shall  explain  the  reasons  for  the 
denial,  identify  the  person(s) 
responsible  for  such  decisions  by  name 
and  title,  and  give  notice  of  a  right  of 
administrative  appeal. 

(c)  Availability  of  reading  room.  As  an 
alternative  to  receiving  records  by  mail, 
a  requester  may  arrange  to  inspect  the 
records  deemed  releasable  at  a  CIA 
"reading  room"  in  the  metropolitan 
Washington,  DC  area.  Access  will  be 
granted  after  applicable  and  accrued 
fees  have  been  paid.  Requests  to  review 
or  browse  documents  in  our  database  of 
"officially  released  records"  will  also  be 
honored  in  this  manner  to  the  extent 
that  paper  copies  or  electronic  copies  in 
unclassified  computer  systems  exist.  All 
such  requests  shall  be  in  writing  and 
addressed  pursuant  to  32  CFR  1900.03. 
The  records  will  be  available  at  such 


times  as  mutually  agreed  but  not  less 
than  three  (3)  days  from  our  receipt  of 
a  request.  The  requester  will  be 
responsible  for  reproduction  charges  for 
any  copies  of  records  desired. 

Additional  Administrative  Matters 

§  1 900.31    Procedures  for  business 
information. 

(a)  In  general.  Business  information 
obtained  by  the  Central  Intelligence 
Agency  by  a  submitter  shall  not  be 
disclosed  pursuant  to  a  Freedom  of 
Information  Act  request  except  in 
accordance  with  this  section.  For 
purposes  of  this  section,  the  following 
definitions  apply: 

(1)  Business  infonnation  means 
commercial  or  financial  information  in 
which  a  legal  entity  has  a  recognized 
property  interest; 

(2)  Confidential  commercial 
information  means  such  business 
information  provided  to  the  United 
States  Government  by  a  submitter  which 
is  reasonably  believed  to  contain 
information  exempt  from  release  under 
exemption  (b)(4)  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  because 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm; 

(3)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the  United 
States  Government;  it  includes,  but  is 
not  limited  to,  corporations,  businesses 
(however  organized),  state  governments, 
and  foreign  governments;  and 

(b)  Designation  of  confidential 
commercial  information.  A  submitter  of 
business  information  will  use  good-faith 
efforts  to  designate,  by  appropriate 
markings,  either  at  the  time  of 
submission  or  at  a  reasonable  time 
thereafter,  any  portions  of  its 
submission  that  it  considers  to  be 
confidential  commercial  information 
and  hence  protected  from  required 
disclosure  pursuant  to  exemption  (b)(4). 
Such  designations  shall  expire  ten  (10) 
years  after  the  date  of  the  submission 
unless  the  submitter  requests,  and 
provides  justification  for,  a  longer 
designation  period. 

(c)  Process  in  event  ofFOLA  request. — 
(1)  Notice  to  submitters.  The  Agency 
shall  provide  a  submitter  with  prompt 
written  notice  of  receipt  of  a  Freedom  of 
Information  Act  request  encompassing 
business  information  whenever: 

(i)  The  submitter  has  in  good  £aith 
designated  the  information  as 
confidential  commercial  information,  or 

(ii)  The  Agency  believes  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm,  and 

(iii)  The  information  was  submitted 
within  the  last  ten  (10)  years  unless  the 


submitter  requested  and  provided 
acceptable  justification  for  a  specific 
notice  period  of  greater  duration. 

(2)  Form  of  notice.  This  notice  shall 
either  describe  the  exact  nature  of  the 
confidential  commercial  infonnation  at 
issue  or  provide  copies  of  the 
responsive  records  containing  such 
information. 

(3)  Response  by  submitter,  (i)  Within 
seven  (7)  days  of  the  above  notice,  all 
claims  of  confidentiality  by  a  submitter 
must  be  supported  by  a  detailed 
statement  of  any  objection  to  disclosure. 
Such  statement  shall: 

(A)  Specify  that  the  information  has 
not  been  disclosed  to  the  public; 

(B)  Explain  why  the  information  is 
contended  to  be  a  trade  secret  or 
confidential  commercial  information; 

(C)  Explain  bow  the  information  is 
capable  of  competitive  damage  if 
disclosed; 

(D)  State  that  the  submitter  will 
provide  the  Agency  and  the  Department 
of  Justice  with  such  litigation  defense  as 
requested;  and 

(E)  Be  certified  by  an  officer 
authorized  to  legally  bind  the 
corporation  or  similar  entity. 

(ii)  It  should  be  noted  that 
infonnation  provided  by  a  submitter 
pursuant  to  this  provision  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(4)  Decision  and  notice  of  intent  to 
disclose,  (i)  The  Agency  shall  consider 
carefully  a  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  its  final  determination.  If  the  Agency 
decides  to  disclose  a  document  over  the 
objection  of  a  submitter,  the  Agency 
shall  provide  the  submitter  a  written 
notice  which  shall  include: 

(A)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained; 

(B)  A  description  of  the  information  to 
be  disclosed;  and 

(C)  A  specified  disclosure  date  which 
is  seven  (7)  days  after  the  date  of  the 
instant  notice. 

(ii)  When  notice  is  given  to  a 
submitter  under  this  section,  the  Agency 
shall  also  notify  the  requester  and,  if  the 
Agency  notifies  a  submitter  that  it 
intends  to  disclose  information,  then  the 
requester  shall  be  notified  also  and 
given  the  proposed  date  for  disclosure. 

(5)  Notice  ofFOLA  lawsuit.  If  a 
requester  initiates  a  civil  action  seeking 
to  compel  disclosure  of  information 
asserted  to  be  within  the  scope  of  this 
section,  the  Agency  shall  promptly 
notify  the  submitter.  The  submitter,  as 
specified  above,  shall  provide  such 
litigation  assistance  as  required  by  the 
Agency  and  the  Department  of  Justice. 

(6)  Exceptions  to  notice  requirement. 
The  notice  requirements  of  this  section 
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shall  not  apply  if  the  Agency  determines 
that: 

(i)  The  infonnation  should  not  be 
disclosed  in  light  of  other  FOIA 
exemptions: 

(ii)  The  information  has  been 
published  lawfully  or  has  been  officially 
made  available  to  the  public: 

(iii)  The  disclosure  of  the  infonnation 
is  otherwise  required  by  law  or  federal 
regulation:  or 

(iv)  The  designation  made  by  the 
submitter  under  this  section  appears 
frivolous,  except  that,  in  such  a  case,  the 
Agency  will,  within  a  reasonable  time 
prior  to  the  specified  disclosure  date, 
give  the  submitter  written  notice  of  any 
final  decision  to  disclose  the 
information. 

§  1900.32    Procedures  for  information 
concerning  other  persons. 

(a)  In  general.  Personal  infonnation 
concerning  individuals  other  than  the 
requester  shall  not  be  disclosed  under 
the  Freedom  of  Information  Act  if  the 
proposed  release  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  See  5  U.S.C.  552(b)(6). 
For  purposes  of  this  section,  the 
following  definitions  apply: 

(1)  personal  information  means  any 
information  about  an  individual  that  is 
not  a  matter  of  public  record,  or  easily 
discernible  to  the  public,  or  protected 
from  disclosure  because  of  the 
implications  that  arise  from  Government 
possession  of  such  information. 

(2)  public  interest  means  the  public 
interest  in  understanding  the  operations 
and  activities  of  the  United  States 
Government  and  not  simply  any  matter 
which  might  be  of  genersil  interest  to  the 
requester  or  members  of  the  public. 

(d)  Detennination  to  be  made.  In 
making  the  required  determination 
under  this  section  and  pursuant  to 
exemption  (b)(6)  of  the  FOIA.  the 
Agency  will  balance  the  privacy 
interests  that  would  be  compromised  by 
disclosure  against  the  public  interest  in 
release  of  the  requested  information. 

(c)  Otherwise.  A  requester  seeking 
information  on  a  third  person  is 
encouraged  to  provide  a  signed  affidavit 
or  declaration  from  the  third  person 
waiving  all  or  some  of  their  privacy 
rights.  However,  all  such  waivers  shall 
be  narrowly  construed  and  the 
Coordinator,  in  the  exercise  of  his 
discretion  and  administrative  authority, 
may  seek  clarification  from  the  third 
party  prior  to  any  or  all  releases. 


$1900.33    Allocation  of 
extenekNis  of  time. 


resources;  agreed 


(a)  In  general.  Agency  components 
shall  devote  such  personnel  and  other 
resources  to  the  responsibilities 


imposed  by  the  Freedom  of  Information 
Act  as  may  be  appropriate  and 
reasonable  considering: 

(1)  The  totality  of  resources  available 
to  the  component, 

(2)  The  business  demands  imposed  on 
the  component  by  the  Director  of 
Central  Intelligence  or  otherwise  by  law, 

(3)  The  information  review  and 
release  demands  imposed  by  the 
Congress  or  other  governmental 
authority,  and 

(4)  The  rights  of  all  members  of  the 
public  under  the  various  information 
review  and  disclosure  laws. 

(b)  Discbarge  of  FOIA  responsibilities. 
Components  shall  exercise  due 
diligence  in  their  responsibilities  under 
the  FOLA  and  must  allocate  a  reasonable 
level  of  resources  to  requests  under  the 
Act  in  a  strictly  "first-in,  first-out"  basis 
and  utilizing  two  or  more  processing 
queues  to  ensure  that  smaller  as  well  as 
larger  (i.e.,  project)  cases  receive 
equitable  attention.  The  Information  and 
Privacj^  Coordinator  is  responsible  for 
management  of  the  Agency-wide 
program  defined  by  this  part  and  for 
establishing  priorities  for  cases 
consistent  with  established  law.  The 
Director,  Information  Management 
through  the  Agency  Release  Panel  shall 
provide  policy  and  resource  direction  as 
necessary  and  render  decisions  on 
administrative  appeals. 

(c)  Requests  for  extension  of  time. 
When  the  Agency  is  unable  to  meet  the 
statutory  time  requirements  of  the  FOIA, 
it  will  inform  the  requester  that  the 
request  cannot  be  processed  within  the 
statutory  time  limits,  provide  an 
opportunity  for  the  requester  to  limit  the 
scope  of  the  request  so  that  it  can  be 
processed  within  the  statutory  time 
limits,  or  arrange  with  the  requester  an 
agreed  upon  time  frame  for  processing 
the  request,  or  determine  that 
exceptional  circumstances  mandate 
additional  time.  In  such  instances  the 
Agency  will,  however,  inform  a 
requester  of  his  or  her  right  to  decline 
our  request  and  proceed  with  an 
administrative  appeal  or  judicial  review 
as  appropriate.  Effective  October  2  1997, 
the  definition  of  exceptional 
circumstances  is  modified  per  section 
552(a)(6)(C)  of  the  Freedom  of 
Information  Act,  as  amended. 

« 

f  1900.34    Requests  for  expedited 
processing. 

(a)  In  general.  All  requests  will  be 
handled  in  the  order  received  on  a 
strictly  "first-in,  first-out"  basis. 
Exceptions  to  this  rule  will  only  be 
made  in  accordance  with  the  following 
procedures.  In  all  circumstances, 
however,  and  consistent  with 
established  judicial  precedent,  requests 


more  properly  the  scope  of  requests 
under  the  Federal  Rules  of  Civil  or 
Criminal  Procedure  (or  other  federal, 
state,  or  foreign  judicial  or  quasi-judicial 
rules)  will  not  be  granted  expedited 
processing  under  this  or  related  (e.g.. 
Privacy  Act)  provisions  unless  expressly 
ordered  by  a  federal  court  of  competent 
jurisdiction. 

(b)  Procedure  prior  to  October  2,  1997. 
Requests  for  expedited  processing  shall 
be  granted  only  in  circumstances  that 
the  Agency  deems  to  be  exceptional.  In 
making  this  determination,  the  Agency 
shall  consider  and  must  decide  in  the 
affirmative  on  all  of  the  following 
factors: 

(i)  That  there  is  a  genuine  need  for  the 
specific  requested  records;  and 

(ii)  That  the  personal  need  is 
exceptional;  and 

(iii)  That  there  are  no  alternative 
forums  for  the  records  or  infonnation 
sought;  and 

(iv)  That  it  is  reasonably  believed  that 
substantive  records  relevant  to  the 
stated  needs  may  exist  and  be  deemed 
releasable. 

(2)  In  sum,  requests  shall  be 
considered  for  expedited  processing 
only  when  health,  humanitarian,  or  due 
process  considerations  involving 
possible  deprivation  of  life  or  liberty 
create  circumstances  of  exceptional 
urgency  and  extraordinary  need. 

(c)  Procedure  on  or  after  October  2, 
1997.  Requests  for  expedited  processing 
will  be  approved  only  when  a 
compelling  need  is  established  to  the 
satisfaction  of  the  Agency.  A  requester 
may  make  such  a  request  with  a 
certification  of  "compelling  need"  and. 
within  ten  (10)  days  of  receipt,  the 
Agency  will  decide  whether  to  grant 
expedited  processing  and  will  notify  the 
requester  of  its  decision.  The 
certification  shall  set  forth  with 
specificity  the  relevant  facts  upon 
which  the  requester  relies  and  it  appears 
to  the  Agency  that  substantive  records 
relevant  to  the  stated  needs  may  exist 
and  be  deemed  releasable.  A 
"compelling  need"  is  deemed  to  exist: 

(1)  When  the  matter  involves  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual:  or 

(2)  When  the  request  is  made  by  a 
person  primarily  engaged  in 
disseminating  information  and  the 
information  is  relevant  to  a  subject  of 
public  urgency  concerning  an  actual  or 
alleged  Federal  government  activity. 

CIA  Action  on  FOLA  Administrative 
Appeals 

$  1 900.41    Establishment  of  appeals 
structure. 

(a)  In  general.  Two  administrative 
entities  have  been  established  by  the 


UMI 


Federal  Rpuist.  r  /  Vol.  62,  No.  115  /  Monday,  June  16.  1997  /  Rules  and  Regulations         32487 


Director  of  Central  Intelligence  to 
facilitate  the  processing  of 
administrative  appeals  under  the 
Freedom  of  Information  Act.  Their 
membership,  authority,  and  rules  of 
procedure  are  as  follows. 

(b)  Historical  Records  Policy  Board 
("HRPB" or  ■•Board').  This  Board,  the 
successor  to  the  CIA  Information 
Review  Committee,  acts  as  the  senior 
corporate  board  in  the  CIA  on  all 
matters  of  information  review  and 
releasa 

(1)  Membership.  The  HRPB  is 
composed  of  the  Executive  Director, 
who  serves  as  its  Chair,  the  Deputy 
Director  for  Administration,  the  Deputy 
Director  for  Intelligence,  the  Deputy 
Director  for  Operations,  the  Deputy 
Director  for  Science  and  Technology, 
the  General  Counsel,  the  Director  of 
Congressional  Affairs,  the  Director  of 
the  Public  Affairs  Staff,  the  Director, 
Center  for  the  Study  of  Intelligence,  and 
the  Associate  Deputy  Director  for 
Administration/Information  Services,  or 
their  designees. 

(2)  Authorities  and  activities.  The 
HRPB,  by  majority  vote,  may  delegate  to 
one  or  more  of  its  members  the 
authority  to  act  on  any  appeal  or  other 
matter  or  authorize  the  Chair  to  delegate 
such  authority,  as  long  as  such 
delegation  is  not  to  the  same  individual 
or  body  who  made  the  initial  denial. 
The  Executive  Secretary  of  the  HRPB  is 
the  Director,  Information  Management. 
The  Chair  may  request  interested  parties 
to  participate  when  special  equities  or 
expertise  are  involved. 

[c)  Agency  Release  Panel  ("ARP"  or 
"Panel").  The  HRPB,  pursuant  to  its 
delegation  of  authority,  has  established 
a  subordinate  Agency  Release  Panel. 

(1)  Membership.  Tne  ARP  is 
composed  of  the  Director,  Information 
Management,  who  serves  as  its  Chair; 
the  Information  Review  Officers  from 
the  Directorates  of  Administration, 
Intelligence,  Operations,  Science  and 
Technology,  and  the  Director  of  Central 
Intelligence  Area;  the  CIA  Information 
and  Privacy  Coordinator;  the  Chief, 
Historical  Review  Group;  the  Chair, 
Publications  Review  Board;  the  Chief, 
Records  Declassification  Program;  and 
representatives  from  the  Office  of 
General  Counsel,  the  Office  of 
Congressional  Affairs,  and  the  Public 
Affairs  Staff. 

(2)  Authorities  and  activities.  The 
Panel  shall  meet  on  a  regular  schedule 
and  may  take  action  when  a  simple 
majority  of  the  total  membership  is 
present.  The  Panel  shall  advise  and 
assist  the  HRPB  on  all  information 
release  issues,  monitor  the  adequacy 
and  timeliness  of  Agency  releases,  set 
component  search  and  review  priorities. 


review  adequacy  of  resources  available 
to  and  planning  for  all  Agency  release 
programs,  and  perform  such  other 
functions  as  deemed  necessary  by  the 
Board.  The  Information  and  Privacy 
Coordinator  also  serves  as  Executive 
Secretary  of  the  Panel.  The  Chair  may 
request  interested  parties  to  participate 
when  special  equities  or  expertise  are 
involved.  The  Panel,  functioning  as  a 
committee  of  the  whole  or  through 
individual  members,  will  make  final 
Agency  decisions  from  appeals  of  initial 
adverse  decisions  under  the  Freedom  of 
Information  Act  and  such  other 
information  release  decisions  made 
under  32  CFR  parts  1901,  1907,  and 
1908.  Issues  shall  be  decided  by  a 
majority  of  members  present;  in  all 
cases  of  a  divided  vote,  any  member  of 
the  ARP  then  present  may  refer  such 
matter  to  the  HRPB  by  written 
memorandum  to  the  Executive  Secretary 
of  the  HRPB.  Matters  decided  by  the 
Panel  or  Board  will  be  deemed  a  final 
decision  by  the  Agency. 

§  1 900.42    Right  of  appeal  and  appeal 
procedures. 

(a)  Right  of  Appeal.  A  right  of 
administrative  appeal  exists  whenever 
access  to  any  requested  record  or  any 
portion  thereof  is  denied,  no  records  are 
located  in  response  to  a  request,  or  a 
request  for  a  fee  waiver  is  denied.  The 
Agency  will  apprise  all  requesters  in 
writing  of  their  right  to  appeal  such 
decisions  to  the  CIA  Agency  Release 
Panel  through  the  Coordinator. 

(b)  Requirements  as  to  time  and  form. 
Appeals  of  decisions  must  be  received 
by  the  Coordinator  within  forty-five  (45) 
days  of  the  date  of  the  Agency's  initial 
decision.  The  Agency  may,  for  good 
cause  and  as  a  matter  of  administrative 
discretion,  permit  an  additional  thirty 
(30)  days  for  the  submission  of  an 
appeal.  All  appeals  shall  be  in  writing 
and  addressed  as  specified  in  32  CFR 
1900.03.  All  appeals  must  identify  the 
documents  or  portions  of  dociunents  at 
issue  with  specificity  and  may  present 
such  information,  data,  and  argument  in 
support  as  the  requester  may  desire. 

(c)  Exceptions.  No  appeal  shall  be 
accepted  if  the  requester  has 
outstanding  fees  for  information 
services  at  this  or  another  federal 
agency.  In  addition,  no  appeal  shall  be 
accepted  if  the  information  in  question 
has  been  the  subject  of  a  review  within 
the  previous  two  (2)  years  or  is  the 
subject  of  pending  litigation  in  the 
federal  coiuts. 

(d)  Receipt,  recording,  and  tasking. 
The  Agency  shall  promptly  record  each 
request  received  imder  this  part, 
acknowledge  receipt  to  the  requester  in 
writing,  and  there€dter  effect  the 


necessar>  lasitiags  to  the  Deputy 
Director(s)  in  charge  of  the  directorate(s) 
which  originated  or  has  an  interest  in 
the  record(s)  subject  to  the  appeal.  As 
used  herein,  the  term  Deputy  Director 
includes  an  equivalent  senior  official  in 
the  DCI-area  as  well  as  a  designee 
known  as  the  Information  Review 
Officer  for  a  directorate  or  area. 

(e)  Time  for  response.  The  Agency 
shall  attempt  to  complete  action  on  an 
appeal  within  twenty  (20)  days  of  the 
date  of  receipt.  The  current  volume  of 
requests,  however,  often  requires  that 
the  Agency  request  additional  time  from 
the  requester  pursuant  to  32  CFR 
1900.33.  In  such  event,  the  Agency  will 
inform  the  requester  of  the  right  to 
judicial  review. 

§1900.43    [>etennination(s)  by  Deputy 
Director(s). 

Each  Deputy  Director  in  charge  of  a 
directorate  which  originated  or  has  an 
interest  in  any  of  the  records  subject  to 
the  appeal,  or  designee,  is  a  required 
party  to  any  appeal;  other  interested 
parties  may  become  involved  through 
the  request  of  the  Coordinator  when  it 
is  determined  that  some  or  all  of  the 
information  is  also  within  their  official 
cognizance.  These  parties  shall  respond 
in  writing  to  the  Coordinator  with  a 
finding  as  to  the  exempt  status  of  the 
information.  This  response  shall  be 
provided  expeditiously  on  a  "first-in, 
first-out"  basis  taking  into  account  the 
business  requirements  of  the  parties  and 
consistent  with  the  information  rights  of 
members  of  the  general  public  under  the 
various  information  review  and  release 
laws. 

%  1900.44    Action  t>y  appeals  authority. 

(a)  Preparation  of  docket.  The 
Coordinator,  acting  in  the  capacity  of 
Executive  Secretary  of  the  Agency 
Release  Panel,  shall  place 
administrative  appeals  of  FOIA  requests 
ready  for  adjudication  on  the  agenda  at 
the  next  occurring  meeting  of  that  Panel. 
The  Executive  Secretary  shall  provide  a 
summation  memorandum  for 
consideration  of  the  members;  the 
complete  record  of  the  request 
consisting  of  the  request,  the 
document(s]  (sanitized  and  full  text)  at 
issue,  and  the  findings  of  the  concerned 
Deputy  Director(s)  or  designee(s). 

(b)  Decision  by  the  Agency  Release 
Panel.  The  Agency  Release  Panel  shall 
meet  and  decide  requests  sitting  as  a 
committee  of  the  whole.  Decisions  are 
by  majority  vote  of  those  present  at  a 
meeting  and  shall  be  based  on  the 
written  record  and  their  deliberations; 
no  personal  appearances  shall  be 
permitted  without  the  express 
permission  of  the  Panel. 
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(c)  Decision  by  the  Historical  Records 
Policy  Board.  In  any  cases  of  divided 
vote  by  the  ARP,  any  member  of  that 
body  is  authorized  to  refer  the  request 
to  the  CIA  Historical  Records  Policy 
Board  which  acts  as  the  senior  corporate 
board  for  the  Agency.  The  record 
compiled  (the  request,  the  memoranda 
filed  by  the  originator  and  interested 
parties,  and  the  previous  decision(s))  as 
well  as  any  memorandum  of  law  or 
policy  the  referent  desires  to  be 
considered,  shall  be  certified  by  the 
Executive  Secretary  of  the  Agency 
Release  Panel  and  shall  constitute  the 
official  record  of  the  proceedings  and 
must  be  included  in  any  subsequent 
filings. 

§1900.45    Notification  of  decision  and  right 
of  iudlciai  review. 

The  Executive  Secretary  of  the 
Agency  Release  Panel  shall  promptly 
prepare  and  communicate  the  decision 
of  the  Panel  or  Board  to  the  requester. 
With  respect  to  any  decision  to  deny 
information,  that  correspondence  shall 
state  the  reasons  for  the  decision, 
identify  the  officer  responsible,  and 
include  a  notice  of  a  right  to  judicial 
review. 

PART  1901— PUBUC  RIGHTS  UNDER 
THE  PRIVACY  ACT  OF  1974 

General 

1901.01  Authority  and  purpose. 

1901.02  Definitions. 

1901.03  Contact  for  general  information  and 
requests. 

1901.04  Suggestions  and  complaints. 

Filing  of  Privacy  Act  Requests 

1901.11  Preliminary  information. 

1901.12  Requirements  as  to  form. 

1901.13  Requirements  as  to  identification  of 
requester. 

1901.14  Fees. 

Action  on  Privacy  Act  Requests 

1901.21  Processing  requests  for  Access  to  or 
amendment  of  records. 

1901.22  Action  and  determination(s)  by 
originators)  or  any  interested  party. 

1901.23  Notification  of  decision  and  right 
of  appeal. 

Additional  Administrative  Matters 

1901.31  Special  procedures  for  medical  and 
psychological  records. 

1901.32  Requests  for  expedited  pr(x:e88tng. 

1901.33  Allocation  of  resources;  agreed 
extensions  of  time. 

Action  on  Privacy  Act  Administrative 
Appeals 

1901.41  Establishment  of  appeals  structure. 

1901.42  Right  of  appeal  and  appeal 
procedures. 

1901.43  DeterminationCs)  by  Deputy 
Director{s). 

1901.44  Action  by  appeals  authority. 


1901.45    Notification  of  decision  and  right 
of  judicial  review. 

Prohibitions 

1901.51  Limitations  on  disclosure. 

1901.52  Criminal  penalties. 

Exemptions 

1901.61  Purpose  and  authority. 

1901.62  General  exemptions. 

1901.63  Specific  exemptions. 
Authoritjn  National  Security  Act  of  1947, 

as  amended;  Central  Intelligence  Agency  Act 
of  1949,  as  amended;  Privacy  Act,  as 
amended;  and  Executive  Order  12958  (or 
successor  Orders). 

General 

§  1 901 .01    Authority  and  purpose. 

(a)  Authority.  This  part  is  issued 
under  the  authority  of  and  in  order  to 
implement  the  Privacy  Act  of  1974  (5 
U.S.C.  552a);  sec.  102  of  the  National 
Security  Act  of  1947,  as  amended  (50 
U.S.C.  403);  and  sec.  6  of  the  Central 
Intelligence  Agency  Act  of  1949,  as 
amended  (50  U.S.C.  403g). 

(b)  Purpose  in  general.  This  part 
prescribeiB  procedures  for  a  requester,  as 
defined  herein: 

(1)  To  request  notification  of  whether 
the  Central  Intelligence  Agency 
maintains  a  record  concerning  them  in 
any  non-exempt  portion  of  a  system  of 
records  or  any  non-exempt  system  of 
records; 

(2)  To  request  a  copy  of  all  non- 
exempt  records  or  portions  of  records; 

(3)  To  request  that  any  such  record  be 
amended  or  augmented:  and 

(4)  To  file  an  administrative  appeal  to 
any  initial  adverse  determination  to 
deny  access  to  or  amend  a  record. 

(c)  Other  purposes.  This  part  also  sets 
forth  detailed  limitations  on  how  and  to 
whom  the  Agency  may  disclose 
personal  information  and  gives  notice 
that  certain  actions  by  officers  or 
employees  of  the  United  States 
Government  or  members  of  the  public 
could  constitute  criminal  offenses. 

S  1901.02    Definitions. 

For  purposes  of  this  part,  the 
following  terms  have  the  meanings 
indicated: 

(a)  Agency  or  CIA  means  the  United 
States  Central  Intelligence  Agency 
acting  through  the  CIA  Information  and 
Privacy  Coordinator, 

(b)  Days  means  calendar  days  when 
the  Agency  is  operating  and  specifically 
excludes  Saturdays,  Sundays,  and  legal 
public  holidays.  Three  (3)  days  may  be 
added  to  any  time  limit  imposed  on  a 
requester  by  this  part  if  responding  by 
U.S.  domestic  mail;  ten  (10)  days  may 
be  added  if  responding  by  international 
mail; 

(c)  Control  means  ownership  or  the 
authority  of  the  CIA  pursuant  to  federal 


statute  or  privilege  to  regulate  official  or 
public  access  to  records; 

(d)  Coordinator  means  the  CIA 
Information  and  Privacy  Coordinator 
who  serves  as  the  Agency  manager  of 
the  information  review  and  release 
program  instituted  under  the  Privacy 
Act; 

(e)  Federal  agency  means  any 
executive  department,  military 
department,  or  other  establisfaiment  or 
entity  included  in  the  definition  of 
agency  in  5  U.S.C.  552(f); 

(f)  Interested  party  means  any  official 
in  the  executive,  military,  congressional, 
or  judicial  branches  of  government. 
United  States  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  CIA,  has  a  subject 
matter  or  physical  interest  in  the 
documents  or  information  at  issue; 

(g)  h4aintain  means  maintain,  collect, 
use,  or  disseminate; 

(h)  Originator  means  the  U.S. 
Government  official  who  originated  the 
document  at  issue  or  successor  in  office 
or  such  official  who  has  been  delegated 
release  or  declassification  authority 
pursuant  to  law; 

(i)  Privacy  Act  or  PA  means  the  statute 
as  codified  at  5  U.S.C.  552a; 

(j)  Record  means  an  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Central  Intelligence  Agency  in  a  system 
of  records; 

(k)  Requester  or  individual  means  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence  who  is  a  living  being  and  to 
whom  a  record  might  pertain; 

(1)  responsive  record  means  those 
documents  (records)  which  the  Agency 
has  determined  to  be  within  the  scope 
of  a  Privacy  Act  request; 

(m)  Routine  use  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  record  is  maintained; 

(n)  system  of  records  means  a  group 
of  any  records  imder  the  control  of  the 
Central  Intelligence  Agency  from  which 
records  are  retrieved  by  the  name  of  an 
individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  that  individual. 

S 1 901 .03    Contact  for  general  Information 
and  requests. 

For  general  information  on  this  part, 
to  inquire  about  the  Privacy  Act 
program  at  CIA,  or  to  file  a  Privacy  Act 
request,  please  direct  your 
communication  in  writing  to  the 
Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington,  DC.  20505.  Requests  with 
the  required  identification  statement 
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pursuant  to  32  CFR  1901.13  must  be 
filed  in  original  form  by  mail. 
Subsequent  commiuiications  and  any 
inquiries  will  be  accepted  by  mail  or 
facsimile  at  (703)  613-3007  or  by 
telephone  at  (703)  613-1287.  Collect 
calls  rp^nnt  hp  arrepted. 

§  1901.04    Suggestions  and  complaints. 

The  Agency  welcomes  suggestions  or 
complaints  with  regard  to  its 
administration  of  the  Privacy  Act.  Many 
requesters  will  receive  pre-paid, 
customer  satisfaction  survey  cards. 
Letters  of  suggestion  or  complaint 
should  identify  the  specific  purpose  and 
the  issues  for  consideration.  The  Agency 
will  respond  to  all  substantive 
communications  and  take  such  actions 
as  determined  feasible  and  appropriate. 

Filing  of  Privacy  Act  Requests 

§1901.11    Preliminary  information. 

Members  of  the  public  shall  address 
all  communications  to  the  contact 
specified  at  §  1901.03  and  clearly 
delineate  the  communication  as  a 
request  under  the  Privacy  Act  and  this 
regulation.  Requests  and  administrative 
appeals  on  requests,  referrals,  and 
coordinations  received  from  members  of 
the  public  who  owe  outstanding  fees  for 
information  services  at  this  or  other 
federal  agencies  will  not  be  accepted 
and  action  on  existing  requests  and 
appeals  will  be  terminated  in  such 
circumstances. 

§1901.12    Requ 'e'nprts  as  tofonn. 

(a)  In  general.  No  particular  form  is 
required.  All  requests  must  contain  the 
identification  iniEbrmation  required  at 
§1901.13. 

(b)  For  access.  For  requests  seeking 
access,  a  requester  should,  to  the  extent 
possible,  describe  the  nature  of  the 
record  sought  and  the  record  system(s) 
in  which  it  is  thought  to  be  included. 
Requesters  may  find  assistance  from 
information  described  in  the  Privacy 
Act  Issuances  Compilation  which  is 
published  biannually  by  the  Federal 
Register.  In  lieu  of  this,  a  requester  may 
simply  describe  why  and  under  what 
circumstances  it  is  believed  that  this 
Agency  maintains  responsive  records; 
the  Agency  will  luidertake  the 
appropriate  searches. 

(c)  For  amendment.  For  requests 
seeking  amendment,  a  requester  should 
identify  the  particular  record  or  portion 
subject  to  the  request,  state  a 
justification  for  such  amendment,  and 
provide  the  desired  amending  language. 

§1901^3    Requirements  as  to 

ident.fi,...a!.or  oi  requester. 

(a)  in  general.  Individuals  seeking 
access  to  or  amendment  of  records 


concerning  themselves  shall  provide 
their  full  (legal)  name,  address,  date  and 
place  of  birth,  and  current  citizenship 
status  together  with  a  statement  that 
such  information  is  true  under  penalty 
of  perjury  or  a  notarized  statement 
swearing  to  or  affirming  identity.  If  the 
Agency  determines  that  this  information 
is  not  sufficient,  the  Agency  may 
request  additional  or  clarifying 
information.- 

(b)  Requirement  for  aliens.  Only 
aliens  lawfully  admitted  for  permanent 
residence  (PRAs)  may  file  a  request 
pursuant  to  the  Privacy  Act  and  this 
part.  Such  individuals  shall  provide,  in 
addition  to  the  information  required 
under  paragraph  (a)  of  this  section,  their 
Alien  Registration  Nimiber  and  the  date 
that  status  was  acquired. 

(c)  Requirement  for  representatives. 
The  parent  or  guardian  of  a  minor 
individual,  the  guardian  of  an 
individual  under  judicial  disability,  or 
an  attorney  retained  to  represent  an 
individual  shall  provide,  in  addition  to 
establishing  the  identity  of  the  minor  or 
individual  represented  as  required  in 
paragraph  (a)  or  (b)  of  this  section, 
evidence  of  such  representation  by 
submission  of  a  certified  copy  of  the 
minor's  birth  certificate,  court  order,  or 
representational  agreement  which 
establishes  the  relationship  and  the 
requester's  identity. 

(d)  Procedure  otherwise.  If  a  requester 
or  representative  fails  to  provide  the 
information  in  paragraph  (a),  (b),  or  (c) 
of  this  section  within  forty-five  (45) 
days  of  the  date  of  our  request,  the 
Agency  will  deem  the  request  closed. 
This  action,  of  course,  would  not 
prevent  an  individual  from  refiling  his 
or  her  Privacy  Act  request  at  a 
subsequent  date  with  the  required 
information. 

§1901.14    Fees. 

No  fees  will  be  charged  for  any  action 
under  the  authority  of  the  Privacy  Act, 
5  U.S.C.  552a,  irrespective  of  the  fact 
that  a  request  is  or  may  be  processed 
imder  the  authority  of  both  the  Privacy 
Act  and  the  Freedom  of  Information 
Act. 

Action  on  Privacy  Act  Requests 

§  1901  T-^     ^'-ocessing  requests  for  access 

to  or  a  -lei^arnent  of  records. 

(a)  In  general.  Requests  meeting  the 
requirements  of  32  CFR  1901.11  through 
1901.13  shall  be  processed  under  both 
the  Freedom  of  Information  Act, 
5  U.S.C.  552,  and  the  Privacy  Act, 
5  U.S.C.  552a,  and  the  applicable 
regulations,  unless  the  requester 
demands  otherwise  in  writing.  Such 
requests  will  be  processed  under  both 
Acts  regardless  of  whether  the  requester 


cites  one  Act  in  the  request,  both,  or 
neither.  This  action  is  taken  in  order  to 
ensure  the  maximum  possible 
disclosure  to  the  requester. 

(b)  Receipt,  recording  and  tasking. 
Upon  receipt  of  a  request  meeting  the 
requirements  of  §§1901.11  through 
1901.13,  the  Agency  shall  within  ten 
(10)  days  record  each  request, 
acknowledge  receipt  to  the  requester, 
and  thereafter  effect  the  necessary 
taskings  to  the  components  reasonably 
believed  to  hold  responsive  records. 

(c)  Effect  of  certain  exemptions.  In 
processing  a  request,  the  Agency  shall 
decline  to  confirm  or  deny  the  existence 
or  nonexistence  of  any  responsive 
records  whenever  the  fact  of  their 
existence  or  nonexistence  is  itself 
classified  under  Executive  Order  12958 
or  revealing  of  intelligence  sources  and 
methods  protected  pursuant  to  section 
103(c)(5)  of  the  National  Seciuity  Act  of 
1947.  In  such  circiunstances,  the 
Agency,  in  the  form  of  a  final  written 
response,  shall  so  inform  the  requester 
and  advise  of  his  or  her  right  to  an 
administrative  appeal. 

(d)  Time  for  response.  Although  the 
Privacy  Act  does  not  mandate  a  time  for 
response,  our  joint  treatment  of  requests 
under  both  the  Privacy  Act  and  the 
FOLA  means  that  the  Agency  should 
provide  a  response  within  the  FOIA 
statutory  guideline  often  (10)  days  on 
initieil  requests  and  twenty  (20)  days  on 
administrative  appeals.  However,  the 
ciurent  volume  of  requests  require  that 
the  Agency  often  seek  additional  time 
from  a  requester  pursuant  to  32  CFR 
1901.33.  In  such  event,  the  Agency  will 
inform  the  requester  in  writing  and 
further  advise  of  his  or  her  right  to  file 
an  administrative  appeal. 

§  1 901 .22    Action  and  determination(s)  by 
originator(s)  or  any  interested  party. 

(a)  Initial  action  for  access.  CIA 
components  tasked  pursuant  to  a 
Privacy  Act  access  request  shall  search 
all  relevant  record  systems  within  their 
cognizance.  They  shall: 

(1)  Determine  whether  responsive 
records  exist; 

(2)  E)etermine  whether  access  must  be 
denied  in  whole  or  part  and  on  what 
legal  basis  under  both  Acts  in  each  such 
case; 

(3)  Approve  the  disclosure  of  records 
for  which  they  are  the  originator:  and 

(4)  Forward  to  the  Coordinator  all 
records  approved  for  release  or 
necessary  for  coordination  with  or 
referral  to  another  originator  or 
interested  party  as  well  as  the  specific 
determinations  with  respect  to  denials 
(if  any). 

(b)  Initial  action  for  amendment.  CIA 
components  tasked  pursuant  to  a 
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Privacy  Act  diueiniuiout  request  shall 
review  the  official  records  alleged  to  be 
inaccurate  and  the  proposed 
amendment  submitted  by  the  requester. 
If  they  determine  that  the  Agency's 
records  are  not  accurate,  relevant, 
timely  or  complete,  they  shall  promptly: 

(1)  Make  the  amendment  as  requested; 

(2)  Write  to  all  other  identified 
persons  or  agencies  to  whom  the  record 
has  been  disclosed  (if  an  accounting  of 
the  disclosure  was  made)  and  inform  of 
the  amendment;  and 

(3)  Inform  the  Coordinator  of  such 
decisions. 

(c)  Action  otherwise  on  amendment 
request.  If  the  CIA  component  records 
manager  declines  to  make  the  requested 
amendment  or  declines  to  make  the 
requested  amendment  but  agrees  to 
augment  the  official  records,  that 
manager  shall  promptly: 

(1)  Set  forth  the  reasons  for  refusal; 
and 

(2)  Inform  the  Coordinator  of  such 
decision  and  the  reasons  therefore. 

(d)  Referrals  and  coordinations.  As 
applicable  and  within  ten  (10)  days  of 
receipt  by  the  Coordinator,  any  CIA 
records  containing  information 
originated  by  other  CIA  components 
shall  be  forwarded  to  those  entities  for 
action  in  accordance  with  paragraphs 
(a),  (b),  or  (c)  of  this  section  and  return. 
Records  originated  by  other  federal 
agencies  or  CIA  records  containing  other 
federal  agency  information  shall  be 
forwarded  to  such  agencies  within  ten 
(10)  days  of  our  completion  of  initial 
action  in  the  case  for  action  under  their 
regulations  and  direct  response  to  the 
requester  (for  other  agency  records)  or 
return  to  the  CIA  (for  CIA  records). 

(e)  Effect  of  certain  exemptions.  This 
section  shall  not  be  construed  to  allow 
access  to  systems  of  records  exempted 
by  the  Director  of  Central  Intelligence 
pursuant  to  subsections  (j)  and  (k)  of  the 
Privacy  Act  or  where  those  exemptions 
require  that  the  CIA  can  neither  confirm 
nor  deny  the  existence  or  nonexistence 
of  responsive  records. 

§  1 901 .23    Notification  of  decision  and  right 
of  appeal. 

Within  ten  (10)  days  of  receipt  of 
responses  to  all  initial  taskings  and 
subsequent  coordinations  (if  any),  and 
dispatch  of  referrals  (if  any),  the  Agency 
will  provide  disclosable  records  to  the 
requester.  If  a  determination  has  been 
made  not  to  provide  access  to  requested 
records  (in  light  of  specific  exemptions) 
or  that  no  records  are  found,  the  Agency 
shall  so  inform  the  requester,  identify 
the  denying  official,  and  advise  of  the 
right  to  administrative  appeal. 


Additional  Administrative  Matters 

§  1901 .31    Special  procedures  for  medical 
and  psychological  records. 

(a)  In  general.  When  a  request  for 
access  or  amendment  involves  medical 
or  psychological  records  and  when  the 
originator  determines  that  such  records 
are  not  exempt  from  disclosure,  the 
Agency  will,  after  consultation  with  the 
Director  of  Medical  Services,  determine: 

(1)  Which  records  may  be  sent 
directly  to  the  requester  and 

(2)  Which  records  should  not  be  sent 
directly  to  the  requester  because  of 
possible  medical  or  psychological  harm 
to  the  requester  or  another  person. 

(b)  Procedure  for  records  to  be  sent  to 
physician.  In  the  event  that  the  Agency 
determines,  in  accordance  with 
paragraph  (a)(2)  of  this  section,  that 
records  should  not  be  sent  directly  to 
the  requester,  the  Agency  will  notify  the 
requester  in  writing  and  advise  that  the 
records  at  issue  can  be  made  available 
only  to  a  physician  of  the  requester's 
designation.  Upon  receipt  of  such 
designation,  verification  of  the  identity 
of  the  physician,  and  agreement  by  the 
physician: 

(1)  To  review  the  documents  with  the 
requesting  individual, 

(2)  To  explain  the  meaning  of  the 
documents,  and 

(3)  To  offer  counseling  designed  to 
temper  any  adverse  reaction,  the  Agency 
will  forward  such  records  to  the 
designated  physician. 

(c)  Procedure  if  physician  option  not 
available.  If  within  sixty  (60)  days  of  the 
paragraph  (a)(2)  of  this  section,  the 
requester  has  failed  to  respond  or 
designate  a  physician,  or  the  physician 
fails  to  agree  to  the  release  conditions, 
the  Agency  will  hold  the  documents  in 
abeyance  and  advise  the  requester  that 
this  action  may  be  construed  as  a 
technical  denial.  The  Agency  will  also 
advise  the  requester  of  the  responsible 
official  and  of  his  or  her  rights  to 
administrative  appeal  and  thereafter 
judicial  review. 

§  1901 .32    Requests  for  expedited 
processing. 

(a)  All  requests  will  be  handled  in  the 
order  received  on  a  strictly  "first-in, 
first-out"  basis.  Exceptions  to  this  rule 
will  only  be  made  in  circumstances  that 
the  Agency  deems  to  be  exceptional.  In 
making  this  determination,  the  Agency 
shall  consider  and  must  decide  in  the 
affirmative  on  all  of  the  following 
factors: 

(1)  That  there  is  a  genuine  need  for 
the  records;  and 

(2)  That  the  personal  need  is 
exceptional;  and 

(3)  That  there  are  no  alternative 
forums  for  the  records  sought;  and 


(4)  That  it  is  reasonably  believed  that 
substantive  records  relevant  to  the 
stated  needs  may  exist  and  be  deemed 
releasable. 

(b)  In  sum,  requests  shall  be 
considered  for  expedited  processing 
only  when  health,  humanitarian,  or  due 
process  considerations  involving 
possible  deprivation  of  life  or  liberty 
create  circumstances  of  exceptional 
urgency  and  extraordinary  need.  In 
accordance  with  established  judicial 
precedent,  requests  more  properly  the 
scope  of  requests  under  the  Federal 
Rules  of  Civil  or  Criminal  Procedure  (or 
equivalent  state  rules)  will  not  be 
granted  expedited  processing  under  this 
or  related  (e.g..  Freedom  of  Information 
Act)  provisions  unless  expressly 
ordered  by  a  federal  court  of  competent 
jurisdiction. 

§  1901.33    Allocation  of  resources;  agreed 
extensions  of  time. 

(a)  In  general.  Agency  components 
shall  devote  such  personnel  and  other 
resources  to  the  responsibilities 
imposed  by  the  Privacy  Act  as  may  be 
appropriate  and  reasonable  considering: 

(1)  The  totality  of  resources  available 
to  the  component, 

(2)  The  business  demands  imposed  on 
the  component  by  the  Director  of 
Central  Intelligence  or  otherwise  by  law, 

(3)  The  information  review  and 
release  demands  imposed  by  the 
Congress  or  other  govenunental 
authority,  and 

(4)  The  rights  of  all  members  of  the 
public  under  the  various  information 
review  and  disclosure  laws. 

(b)  Discharge  of  Privacy  Act 
responsibilities.  Components  shall 
exercise  due  diligence  in  their 
responsibilities  under  the  Privacy  Act 
and  must  allocate  a  reasonable  level  of 
resources  to  requests  under  the  Act  in 
a  strictly  "first-in,  first-out"  basis  and 
utilizing  two  or  more  processing  queues 
to  ensure  that  smaller  as  well  as  larger 
(i.e.,  project)  cases  receive  equitable 
attention.  The  Information  and  Privacy 
Coordinator  is  responsible  for 
management  of  the  Agency-wide 
program  defined  by  this  Part  and  for 
establishing  priorities  for  cases 
consistent  with  established  law.  The 
Director,  Information  Management 
through  the  Agency  Release  Panel  shall 
provide  policy  and  resource  direction  as 
necessary  and  shall  make 
determinations  on  administrative 
appeals. 

(c)  Requests  for  extension  of  time. 
While  the  Privacy  Act  does  not  specify 
time  requirements,  our  joint  treatment 
of  requests  under  the  FOIA  means  that 
when  the  Agency  is  unable  to  meet  the 
statutory  time  requirements  of  the  FOLA, 
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the  Agency  may  request  additional  time 
from  a  requester.  In  such  instances  the 
Agency  will  inform  a  requester  of  his  or 
her  right  to  decline  oiu'  request  and 
proceed  with  an  administrative  appeal 
or  judicial  review  as  appropriate. 

Art!  in  en  Privacy  Act  Administrative 

Api>»-.il^ 

5  1^1  41      crstaDcsniTieni  ^i  appeals 
structur*. 

(a)  In  general.  Two  administrative 
entities  have  been  established  by  the 
Director  of  Central  Intelligence  to 
facilitate  the  processing  of 
administrative  appeals  under  the 
Freedom  of  Information  Act.  Their 
membership,  authority,  and  rules  of 
procedure  are  as  follows. 

(b)  Historical  Recocdp  Policy  Board 
("HRPB"  or  "Board").  This  Board,  the 
successor  to  the  CIA  Information 
Review  Committee,  acts  as  the  senior 
corporate  board  in  the  CIA  on  all 
matters  of  information  review  and 
release. 

(1)  Membership.  The  HRPB  is 
composed  of  the  Executive  Director, 
who  serves  as  its  Chair,  the  Deputy 
Director  for  Administration,  the  Deputy 
Director  for  Intelligence,  the  Deputy 
Director  for  Operations,  the  Deputy 
Director  for  Science  and  Technology, 
the  General  Counsel,  the  Director  of 
Congressional  Affairs,  the  Director  of 
the  Public  Affairs  Staff,  the  Director, 
Center  for  the  Study  of  Intelligence,  and 
the  Associate  Deputy  Director  for 
Administration/Information  Services,  or 
their  designees. 

(2)  Authorities  and  activities.  The 
HRPB,  by  majority  vote,  may  delegate  to 
one  or  more  of  its  members  the 
authority  to  act  on  any  appeal  or  other 
matter  or  authorize  the  Chair  to  delegate 
such  authority,  as  long  as  such 
delegation  is  not  to  the  same  individual 
or  body  who  made  the  initial  denial. 
The  Executive  Secretary  of  the  HRPB  is 
the  Director,  Information  Management. 
The  Chair  may  request  interested  parties 
to  participate  when  special  equities  or 
expertise  are  involved. 

(c)  Agency  Release  Panel  ("ARP"  or 
"Panel").  The  HRPB,  pursuant  to  its 
delegation  of  authority,  has  established 
a  subordinate  Agency  Release  Panel. 

(1)  Membership.  The  ARP  is 
composed  of  the  Director,  Information 
Management,  who  serves  as  its  Chair; 
the  Information  Review  Officers  from 
the  Directorates  of  Administration, 
Intelligence,  Operations,  Science  and 
Technology,  and  the  Director  of  Central 
Intelligence  Area;  the  CIA  Information 
and  Privacy  Coordinator;  the  Chief, 
Historical  Review  Group;  the  Chair, 
Publications  Review  Board;  the  Chief, 


Records  Declassification  Program;  and 
representatives  from  the  Office  of 
General  Counsel,  the  Office  of 
Congressional  A^irs,  and  the  Public 
Affairs  Staff. 

(2)  Authorities  and  activities.  The 
Panel  shall  meet  on  a  regular  schedule 
and  may  take  action  when  a  simple 
majority  of  the  total  membership  is 
present.  The  Panel  shall  advise  and 
assist  the  HRPB  on  all  information 
release  issues,  monitor  the  adequacy 
and  timeliness  of  Agency  releases,  set 
component  search  and  review  priorities, 
review  adequacy  of  resources  available 
to  and  planning  for  all  Agency  release 
programs,  and  perform  such  other 
functions  as  deemed  necessary  by  the 
Board.  The  Information  and  Privacy 
Coordinator  also  serves  as  Executive 
Secretary  of  the  Panel.  The  Chair  may 
request  interested  parties  to  participate 
when  special  equities  or  expertise  are 
involved.  The  Panel,  functioning  as  a 
committee  of  the  whole  or  through 
individual  members,  will  make  final 
Agency  decisions  from  appeals  of  initial 
adverse  decisions  under  the  Freedom  of 
Information  Act  and  such  other 
information  release  decisions  made 
under  32  CFR  parts  1901,  1907,  and 
1908.  Issues  shall  be  decided  by  a 
majority  of  members  present;  in  all 
cases  of  a  divided  vote,  any  member  of 
the  ARP  then  present  may  refer  such 
matter  to  the  HRPB  by  written 
memorandum  to  the  Executive  Secretary 
of  the  HRPB.  Matters  decided  by  the 
Panel  or  Board  will  be  deemed  a  final 
decision  by  the  Agency. 

§  1 901 .42    Right  of  appeal  and  appeal 
procedures. 

(a)  Right  of  Appeal.  A  right  of 
administrative  appeal  exists  whenever 
access  to  any  requested  record  or  any 
portion  thereof  is  denied,  no  records  are 
located  in  response  to  a  request,  or  a 
request  for  amendment  is  denied.  The 
Agency  will  apprise  all  requesters  in 
writing  of  their  right  to  appeal  such 
decisions  to  the  CIA  Agency  Release 
Panel  through  the  Coordinator. 

(b)  Requirements  as  to  time  and  form. 
Appeals  of  decisions  must  be  received 
by  the  Coordinator  within  forty-five  (45) 
days  of  the  date  of  the  Agency's  initial 
decision.  The  Agency  may,  for  good 
cause  and  as  a  matter  of  administrative 
discretion,  permit  an  additional  thirty 
(30)  days  for  the  submission  of  an 
appeal.  All  appeals  to  the  Panel  shall  be 
in  writing  and  addressed  as  specified  in 
32  CFR  1901.03.  All  appeals  must 
identify  the  documents  or  portions  of 
documents  at  issue  with  specificity, 
provide  the  desired  amending  language 
(if  applicable),  and  may  present  such 


information,  data,  ana  argiLmeni  m 
support  as  the  requester  may  desire. 

(c)  Exceptions.  No  appeal  shall  be 
accepted  if  the  requester  has 
outstanding  fees  for  information 
services  at  this  or  another  federal 
agency.  In  addition,  no  appeal  shall  be 
accepted  if  the  information  in  question 
has  been  the  subject  of  an 
administrative  review  within  the 
previous  two  (2)  years  or  is  the  subject 
of  pending  litigation  in  the  federal 
courts. 

(d)  Receipt,  recording,  and  tasking. 
The  Agency  shall  promptiy  record  each 
administrative  appeal,  acknowledge 
receipt  to  the  requester  in  writing,  and 
thereafter  effect  the  necessary  taskings 
to  the  Deputy  Director(s)  in  charge  of 
the  directorate(s)  which  originated  or 
has  an  interest  in  the  record(s)  subject 
to  the  appeal.  As  used  herein,  the  term 
Deputy  Director  includes  an  equivalent 
senior  official  within  the  DCI-area  as 
well  as  a  designee  known  as  the 
Information  Review  Officer  for  a 
directorate  or  area. 

§  1901  43    Determination(s)  by  Deputy 
Director(s). 

Each  Deputy  Director  in  charge  of  a 
directorate  which  originated  or  has  an 
interest  in  any  of  the  records  subject  to 
the  appeal,  or  designee,  is  a  required 
party  to  any  appeal;  other  interested 
parties  may  become  involved  through 
the  request  of  the  Coordinator  when  it 
is  determined  that  some  or  all  of  the 
information  is  also  within  their  official 
cognizance.  These  parties  shall  respond 
in  writing  to  the  Coordinator  with  a 
finding  as  to  the  exempt  or  non-exempt 
status  of  the  information  including 
citations  to  the  applicable  exemption 
and/or  their  agreement  or  disagreement 
as  to  the  requested  amendment  and  the 
reasons  therefore.  Each  response  shall 
be  provided  expeditiously  on  a  "first-in, 
first-out"  basis  taking  into  account  the 
business  requirements  of  the  parties  and 
consistent  with  the  information  rights  of 
members  of  the  general  public  under  the 
various  information  review  and  release 
laws. 

§  1 901 .44    Action  by  appeals  auttWNlty. 

(a)  Preparation  of  docket.  The 
Coordinator,  acting  as  the  Executive 
Secretary  of  the  Agency  Release  Panel, 
shall  place  administrative  appeals  of 
Privacy  Act  requests  ready  for 
adjudication  on  the  agenda  at  the  next 
occurring  meeting  of  that  Panel.  The 
Executive  Secretary  shall  provide  a 
summation  memorandiun  for 
consideration  of  the  members;  the 
complete  record  of  the  request 
consisting  of  the  request,  the 
document(s)  (sanitized  and  full  text)  at 
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issue,  and  the  Oniiiiigs  of  the  concerned 
Deputy  Director(s)  or  designee(s). 

(d)  Decision  by  the  Agency  Release 
Panel.  The  Agency  Release  Panel  shall 
meet  and  decide  requests  sitting  as  a 
committee  of  the  whole.  Decisions  are 
by  majority  vote  of  those  present  at  a 
meeting  and  shall  be  based  on  the 
written  record  and  their  deliberations; 
no  personal  appearances  shall  be 
permitted  without  the  express 
permission  of  the  Panel. 

(c)  Decision  by  the  Historical  Records 
Policy  Board.  In  any  cases  of  divided 
vote  by  the  ARP,  any  member  of  that 
body  is  authorized  to  refer  the  request 
to  the  CIA  Historical  Records  Policy 
Board  which  acts  as  the  senior  corporate 
board  for  the  Agency.  The  record 
compiled  (the  request,  the  memoranda 
filed  by  the  originator  and  interested 
parties,  and  the  previous  decision(s))  as 
well  as  any  memorandum  of  law  or 
policy  the  referent  desires  to  be 
considered,  shall  be  certified  by  the 
Executive  Secretary  of  the  Agency 
Release  Panel  and  shall  constitute  the 
official  record  of  the  proceedings  and 
must  be  included  in  any  subsequent 
filings. 

§1901.45    Notification  of  decision  and  right 
of  judicial  review. 

(a)  In  general.  The  Executive 
Secretary  of  the  Agency  Release  Panel 
shall  promptly  prepare  and 
communicate  the  decision  of  the  Panel 
or  Board  to  the  requester.  With  respect 
to  any  decision  to  deny  information  or 
deny  amendment,  that  correspondence 
shall  state  the  reasons  for  the  decision, 
identify  the  officer  responsible,  and 
include  a  notice  of  the  right  to  judicial 
review. 

(b)  For  amendment  requests.  With 
further  respect  to  any  decision  to  deny 
an  amendment,  that  correspondence 
shall  also  inform  the  requester  of  the 
right  to  submit  within  forty-five  (45) 
days  a  statement  of  his  or  her  choice 
which  shall  be  included  in  the  official 
records  of  the  CIA.  In  such  cases,  the 
applicable  record  system  manager  shall 
clearly  note  any  portion  of  the  official 
record  which  is  disputed,  append  the 
requester's  statement,  and  provide 
copies  of  the  statement  to  previous 
recipients  (if  any  are  known)  and  to  any 
future  recipients  when  and  if  the 
disputed  information  is  disseminated  in 
accordance  with  a  routine  use. 

Prohibitions 

f  1 901 .51    Limitations  on  disclosure. 

No  record  which  is  within  a  system  of 
records  shall  be  disclosed  by  any  means 
of  communication  to  any  individual  or 
to  another  agency,  except  pursuant  to  a 
written  request  by.  or  with  the  prior 


written  consent  of,  the  individual  to 
whom  the  record  pertains,  unless 
disclosure  of  the  record  would  be: 

(a)  To  those  officers  and  employees  of 
this  Agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(b)  Required  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552;         " 

(c)  For  a  routine  use  as  defined  in 
§  1901.02(m),  as  contained  in  the 
Privacy  Act  Issuances  Compilation 
which  is  published  biennially  in  the 
Federal  Register,  and  as  described  in 
§§  (a)(7)  and  (e)(4)(D)  of  the  Act; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  U.S.C. 
Title  13; 

(e)  To  a  recipient  who  has  provided 
the  Agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

({)  To  the  National  Archives  and 
Records  Admimstration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
Archivist  of  the  United  States  or 
designee  to  determine  whether  the 
record  has  such  value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  that  agency  or  instrumentality 
has  made  a  written  request  to  the  CIA 
specifying  the  particular  information 
desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

(h)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  To  the  Comptroller  General  or  any 
of  his  authorized  representatives  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office;  or 

(k)  To  any  agency,  government 
instnunentality,  or  other  person  or 
entity  pursuant  to  the  order  of  a  court 
of  competent  jurisdiction  of  the  United 
States  or  constituent  states. 


§1901.52    Criminal  penalties. 

(a)  Unauthorized  disclosure.  Criminal 
penalties  may  be  imposed  against  any 
officer  or  employee  of  the  CIA  who,  by 
virtue  of  employment,  has  possession  of 
or  access  to  Agency  records  which 
contain  information  identifiable  with  an 
individual,  the  disclosure  of  which  is 
prohibited  by  the  Privacy  Act  or  by 
these  rules,  and  who,  knowing  that 
disclosure  of  the  specific  material  is  so 
prohibited,  willfully  discloses  the 
material  in  any  manner  to  any  person  or 
agency  not  entitled  to  receive  same. 

(b)  Unauthorized  maintenance. 
Criminal  penalties  may  be  imposed 
against  any  officer  or  employee  of  the 
CIA  who  willfully  maintains  a  system  of 
records  without  meeting  the 
requirements  of  section  (e)(4)  of  the 
Privacy  Act,  5  U.^.552a.  The 
Coordinator  and  the  Inspector  General 
are  authorized  independently  to 
conduct  such  surveys  and  inspect  such 
records  as  necessary  from  time  to  time 
to  ensure  that  these  requirements  are 
met. 

(c)  Unauthorized  requests.  Criminal 
penalties  may  be  imposed  upon  any 
person  who  knowingly  and  willfully 
requests  or  obtains  any  record 
concerning  an  individual  from  the  CIA 
under  false  pretenses. 

Exemptions 

§1901.61    Purpose  and  authority. 

Purpose  of  exemptions.  This  Part  sets 
forth  those  systems  of  records  or 
portions  of  systems  of  records  which  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  from  the 
procedures  established  by  this 
regulation  and  from  certain  provisions 
of  the  Privacy  Act: 

(a)  The  purpose  of  the  following 
specified  general  exemption  of 
polygraph  records  is  to  prevent  access 
and  review  of  records  which  intimately 
reveal  CIA  operational  methods.  The 
purpose  of  the  general  exemption  from 
the  provisions  of  sections  (c)(3)  and 
(e)(3)  (A)-(D)  of  the  Privacy  Act  is  to 
avoid  disclosures  that  may  adversely 
aficct  ongoing  operational  relationships 
with  other  intelligence  and  related 
organizations  and  thus  reveal  or 
jeopardize  intelligence  sources  and 
methods  or  risk  exposure  of  intelligence 
sources  and  methods  in  the  processing 
of  covert  employment  applications. 

(b)  The  purpose  of  the  general 
exemption  from  sections  (d),  (e)(4)(G), 
(f)(1),  and  (g)  of  the  Privacy  Act  is  to 
protect  only  those  portions  of  systems  of 
records  which  if  revealed  would  risk 
exposure  of  intelligence  sources  and 
methods  or  hamper  the  ability  of  the 
CIA  to  effectively  use  information 
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received  from  other  agencies  or  foreign 
governments. 

(c)  It  should  be  noted  that  by 
subjecting  information  which  would 
consist  of,  reveal,  or  pertain  to 
intelligence  sources  and  methods  to 
separate  determinations  by  the  EKrector 
of  Central  Intelligence  under  the 
provision  entitled  "General 
exemptions."  32  CFR  1901.62  regarding 
access  and  notice,  an  intent  is 
established  to  apply  the  exemption  from 
access  and  notice  only  in  those  cases 
where  notice  in  itself  would  constitute 

a  revelation  of  intelligence  sources  and 
methods;  in  all  cases  where  only  access 
to  information  would  reveal  such  source 
or  method,  notice  will  be  given  upon 
request 

(d)  The  purpose  of  the  general 
exemption  for  records  that  consist  of, 
pertain  to,  or  would  otherwise  reveal 
the  identities  of  employees  who  provide 
information  to  the  Office  of  the 
Inspector  General  is  to  implement 
section  17  of  the  CIA  Act  of  1949,  as 
amended,  50  U.S.C.  403q(e)(3),  and  to 
ensure  that  no  action  constituting  a 
reprisal  or  threat  of  reprisal  is  taken 
because  an  employee  has  cooperated 
with  the  Office  of  Inspector  General. 

(e)  The  purpose  of  the  specific 
exemptions  provided  for  under  section 
(k)  of  the  Privacy  Act  is  to  exempt  only 
those  portions  of  systems  of  records 
which  would  consist  of,  reveal,  or 
pertain  to  that  information  which  is 
enumerated  in  that  section  of  the  Act. 

(fl  In  each  case,  the  Director  of  Central 
Intelligence  currently  or  then  in  office 
has  determined  that  the  enumerated 
classes  of  information  should  be  exempt 
in  order  to  comply  with  dealing  with 
the  proper  classification  of  national 
defense  or  foreign  policy  information; 
protect  the  identification  of  persons 
who  provide  information  to  the  CIA 
Inspector  General;  protect  the  privacy  of 
other  persons  who  supplied  iciformation 
under  an  implied  or  express  grant  of 
confidentiality  in  the  case  of  law 
enforcement  or  employment  and 
security  suitability  investigations  (or 
promotion  material  in  the  case  of  the 
armed  services);  protect  information 
used  in  connection  with  protective 
services  imder  18  U.S.C.  3056;  protect 
the  efficacy  of  testing  materials;  and 
protect  information  which  is  required 
by  statute  to  be  maintained  and  used 
solely  as  statistical  records. 

(a)  Pursuant  to  authority  granted  in 
section  (j)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  from  all  sections 
of  the  Act — except  sections  552a{b);  (c) 
(1)  and  (2);  (e)  (1),  (4)  (AHF),  (5).  (6), 


(7),  (9),  (10),  and  (11);  and  (i)— the 
following  systems  of  records  or  portions 
of  records  in  a  system  of  record: 

(1)  Polygraph  records. 

(b)  Pursuant  to  authority  granted  in 
section  (j)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  from  sections 
(c)(3)  and  (e)(3)  (A)-(D)  of  the  Act  all 
systems  of  records  maintained  by  this 
Agency. 

(c)  Pursuant  to  authority  granted  in 
section  (j)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  from  notification 
under  sections  (e)(4)(G)  and  (f)(1)  those 
portions  of  each  and  all  systems  of 
records  which  have  been  exempted  from 
individual  access  under  section  (j)  in 
those  cases  where  the  Coordinator 
determines  after  advice  by  the 
responsible  components  that 
confirmation  of  die  existence  of  a  record 
may  jeopardize  intelligence  sources  and 
methods.  In  such  cases  the  Agency  must 
neither  confirm  nor  deny  the  existence 
of  the  record  and  will  advise  a  requester 
that  there  is  no  record  which  is 
available  pursuant  to  the  Privacy  Act  of 
1974. 

(d)  Pursuant  to  authority  granted  in 
section  (j)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  frtim  access  by 
individuals  under  section  (d)  of  the  Act 
those  portions  and  only  those  portions 
of  all  systems  of  records  maintained  by 
the  CIA  that: 

(1)  Consist  of,  pertain  to,  or  would 
otherwise  reveal  intelligence  sources 
and  methods; 

(2)  Consist  of  documents  or 
information  provided  by  any  foreign 
government  entity,  international 
organization,  or,  any  United  States 
federal,  state,  or  other  public  agency  or 
authority;  and 

(3)  Consist  of  information  which 
would  reveal  the  identification  of 
persons  who  provide  information  to  the 
CIA  Inspector  General. 

(e)  Piu^uant  to  authority  granted  in 
section  (j)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  from  judicial 
review  under  section  (g)  of  the  Act  all 
determinations  to  deny  access  imder 
section  (d)  of  the  Act  and  all  decisions 
to  deny  notice  under  sections  (e)(4)(G) 
and  (f)(1)  of  the  Act  pursuant  to 
determination  made  under  paragraph  (c) 
of  this  section  when  it  has  been 
determined  by  an  appropriate  official  of 
the  CIA  that  such  access  would  disclose 
information  which  would: 

(1)  Consist  of,  pertain  to,  or  otherwise 
revoal  intelligence  sources  and  methods; 


(2)  Consist  of  documents  or 
information  provided  by  any  foreign 
government  entity,  international 
organization,  or,  any  United  States 
federal,  state,  or  other  public  agency  or 
authority;  and 

(3)  Consist  of  information  which 
would  reveal  the  identification  of 
persons  who  provide  information  to  the 
CIA  Inspector  General. 

§  1901 .63    Specific  exemptions. 

Pursuant  to  authority  granted  in 
section  (k)  of  the  Privacy  Act,  the 
Director  of  Central  Intelligence  has 
determined  to  exempt  frt>m  section  (d) 
of  the  Privacy  Act  those  portions  and 
only  those  portions  of  all  systems  of 
records  maintained  by  the  CIA  that 
would  consist  of,  pertain  to,  or 
otherwise  reveal  information  that  is: 

(a)  Classified  pursuant  to  Executive 
Order  12958  (or  successor  or  prior 
Order)  and  thus  subject  to  the 
provisions  of  5  U.S.C.  552(b)(1)  and  5 
U.S.C.  552a(k)(l); 

(b)  Investigatory  in  nature  and 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
section  (j)(2)  of  the  Act;  provided 
however,  that  if  an  individual  is  denied 
any  right,  privilege,  or  benefit  to  which 
they  are  odierwise  eligible,  as  a  result  of 
the  maintenance  of  such  material,  then 
such  material  shall  be  provided  to  that 
individual  except  to  the  extent  that  the 
disclosure  would  reveal  the  identity  of 
a  soiure  who  furnished  the  information 
to  the  United  States  Government  under 
an  express  promise  of  confidentiality, 
or,  prior  to  the  effective  date  of  this 
section,  under  an  implied  promise  of 
confidentiality; 

(c)  Maintained  in  connection  with 
providing  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  pursuant  to  18  U.S.C.  3056; 

(d)  Required  by  statute  to  be 
maintained  and  used  solely  as  statistical 
records; 

(e)  Investigatory  in  nature  and 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  of  such  material  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the  United 
States  Government  under  an  express 
promise  of  confidentiality,  or,  prior  to 
the  effective  date  of  this  section,  under  . 
an  implied  promise  of  confidentiality; 

(f)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  federal  service  the 
disclosiue  of  which  would  compromise 
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the  objectivity  or  fairness  of  the  testing 
or  examination  process;  or 

(g)  Evaluation  material  used  to 
determine  potential  for  promotion  in  the 
armed  services,  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a  source 
who  furnished  information  to  the 
United  States  Government  under  an 
express  promise  of  confidentiality,  or, 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  of 
confidentiality. 

ART  1907— CHALLENGES  TO 
CLASSIFICATION  OF  DOCUMENTS  BY 
AUTHORIZED  HOLDERS  PURSUANT 
TO  §  1.9  OF  EXECUTIVE  ORDER  12958 

General 

Sec. 

1907.01  Authority  and  purpose. 

1907.02  Definitions. 

1907.03  Contact  for  general  information  and 
requests. 

1907.04  Suggestions  and  complaints. 

Filing  of  Challenge* 

1907.11  Prerequisites. 

1907.12  Requirements  as  to  form. 

1907.13  Identiflcation  of  material  at  issue. 

1907.14  Transmission. 

Action  on  Challenges 

1907.21  Receipt,  recording,  and  tasking. 

1907.22  Challenges  barred  by  res  judicata. 

1907.23  Response  by  originator(s)  and/or 
any  interested  party. 

1907.24  Designation  of  authority  to  hear 
challenges. 

1907.25  Action  on  challenge. 

1 907. 26  Notification  of  decision  and 
prohibition  on  adverse  action. 

Right  of  Appeal 

1907.31     Right  of  appeal. 

Authority:  Executive  Order  12958.  60  FR 
19825.  3  CFR  1996  Comp.,  P.  333-356  (or 
(uccessor  orders). 

General 

f  1 907.01    Authortty  and  purpoM. 

(a)  Authority.  This  Part  is  issued 
under  the  authority  of  and  in  order  to 
implement  §  1.9  of  Executive  Order 
(E.G.)  12958.  sec.  102  of  the  National 
Security  Act  of  1947,  and  sec.  6  of  the 
CIA  Act  of  1949. 

(b)  Purpose.  This  part  prescribes 
procedures  for  authorized  holders  of 
information  classified  under  the  various 
provisions  of  E.G.  12958,  or  predecessor 
Orders,  to  seek  a  review  or  otherwise 
challenge  the  classified  status  of 
information  to  further  the  interests  of 
the  United  States  Government.  This  part 
and  §  1.9  of  E.G.  12958  confer  no  rights 
upon  members  of  the  general  public,  or 
authorized  holders  acting  in  their 
personal  capacity,  both  of  whom  shall 
continue  to  request  reviews  of 
classification  under  the  mandatory 


declassification  review  provisions  set 
forth  at  §  3.6  of  E.G.  12958. 

S  1907.02    Deflnltions. 

For  purposes  of  this  part,  the 
following  terms  have  the  meanings  as 
indicated: 

(a)  Agency  or  CIA  means  the  United 
States  Central  Intelligence  Agency 
acting  through  the  CIA  Information  and 
Privacy  Coordinator; 

(b)  authorized  holders  means  any 
member  of  any  United  States  executive 
department,  military  department,  the 
Congress,  or  the  judiciary  (Article  III) 
who  holds  a  security  clearance  firom  or 
has  been  specifically  authorized  by  the 
Central  Intelligence  Agency  to  possess 
and  use  on  official  business  classified 
information,  or  otherwise  has 
Constitutional  authority  pursuant  to 
their  office; 

(c)  days  means  calendar  days  when 
the  Agency  is  operating  and  specifically 
excludes  Saturdays,  Sundays,  and  legal 
public  holidays.  Three  (3)  days  may  be 
added  to  any  time  limit  imposed  on  a 
requester  by  this  CFR  Part  if  responding 
by  U.S.  domestic  mail;  ten  (10)  days 
may  be  added  if  responding  by 
international  mail; 

(d)  challenge  means  a  request  in  the 
individual's  official,  not  personal, 
capacity  and  in  furtherance  of  the 
interests  of  the  United  States; 

(e)  control  means  ownership  or  the 
authority  of  the  CIA  pursuant  to  federal 
statute  or  privilege  to  regulate  official  or 
public  access  to  records; 

(f)  Coordinator  means  the  CIA 
Information  and  Privacy  Coordinator 
acting  in  the  capacity  of  Executive 
Secretary  of  the  Agency  Release  Panel; 

(g)  Infonnation  means  any  knowledge 
that  can  be  commimicated  or 
documentary  material,  regardless  of  its 
physical  form,  that  is: 

(1)  Owned  by,  produced  by  or  for,  or 
under  the  control  of  the  United  States 
Government,  and 

(2)  Lawfully  and  actually  in  the 
possession  of  an  authorized  holder  and 
for  which  ownership  and  control  has 
not  been  relinquished  by  the  CIA; 

(h)  Interested  party  means  any  official 
in  the  executive,  military,  congressional, 
or  judicial  branches  of  government, 
Uirited  States  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  CIA,  has  a  subject 
matter  or  physical  interest  in  the 
documents  or  information  at  issue; 

(i)  Originator  means  the  CLA  officer 
who  originated  the  information  at  issue, 
or  successor  in  office,  or  a  CLA  officer 
who  has  been  delegated  declassification 
authority  for  the  information  at  issue  in 
accordance  with  the  provisions  of  this 
Order; 


(j)  This  Order  means  Executive  Order 
12958  of  April  17,  1995  and  published 
at  60  FR  19825-19843  (or  successor 
Orders). 

§1907.03    Conta.      y  jenefai  .ntofmatlon 
and  requests. 

For  information  on  this  part  or  to  file 
a  challenge  under  this  part,  please  direct 
your  inquiry  to  the  Executive  Secretary, 
Agency  Release  Panel,  Central 
Intelligence  Agency,  Washington,  DC 
20505.  The  commercial  (non-secure) 
telephone  is  (703)  613-1287;  the 
classified  (secure)  telephone  for  voice 
and  facsimile  is  (703)  613-3007. 

S  1907.04    Suggestions  and  complaints. 

The  Agency  welcomes  suggestions  or 
complaints  with  regard  to  its 
administration  of  the  Executive  Order. 
Letters  of  suggestion  or  complaint 
should  identify  the  specific  purpose  and 
the  issues  for  consideration.  The  Agency 
will  respond  to  all  substantive 
communications  and  take  such  actions 
as  determined  feasible  and  appropriate. 

Filing  of  Challenges 

$1907.11     Prereu  i  es. 

The  Central  Intelligence  Agency  has 
established  liaison  and  procedures  with 
many  agencies  for  declassification 
issues.  Prior  to  reliance  on  this  Part, 
authorized  holders  are  required  to  first 
exhaust  such  established  administrative 
procedures  for  the  review  of  classified 
information.  Further  information  on 
these  procedures  is  available  from  the 
point  of  contact,  sep  '^?  TFR  iq07.03. 

{ 1907.12    Raqulremenis  as  ic  torm. 

The  challenge  shall  include 
identification  of  the  challenger  by  full 
name  and  tiUe  of  position,  verification 
of  security  clearance  or  other  basis  of 
authority,  and  an  identification  of  the 
documents  or  portions  of  documents  or 
information  at  issue.  The  challenge  shall 
also,  in  detailed  and  factual  terms, 
identify  and  describe  the  reasons  why  it 
is  believed  that  the  infonnation  is  not 
protected  by  one  or  more  of  the  §  1.5 
provisions,  that  the  release  of  the 
information  would  not  cause  damage  to 
the  national  security,  or  that  the 
information  should  be  declassified  due 
to  the  passage  of  time.  The  challenge 
must  be  properly  classified;  in  this 
regard,  until  the  challenge  is  decided, 
the  authorized  holder  must  treat  the 
challenge,  the  information  being 
challenged,  and  any  related  or 
explanatory  information  as  classified  at 
the  same  level  as  the  current 
classification  of  the  information  in 
dispute. 
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f  1907.13    Identiftcatton  of  matefial  at 

iSsue 

Authorized  holders  shall  append  the 
documents  at  issue  and  clearly  mark 
those  portions  subject  to  the  challenge. 
If  information  not  in  documentary  fonn 
is  in  issue,  the  challenge  shall  state  so 
clearly  and  present  or  otherwise  refer 
with  specificity  to  that  information  in 
the  body  of  the  challenge. 

Authorized  holders  must  direct 
challenge  requests  to  the  CIA  as 
specified  in  §  1907.03.  The  classified 
nature  of  the  challenge,  as  well  as  the 
appended  documents,  require  that  the 
holder  transmit  same  in  full  accordance 
with  established  security  procedures.  In 
general,  registered  U.S.  mail  is  approved 
for  SECRET,  non-compartmented 
material;  higher  classifications  require 
use  of  approved  Top  Secret  facsimile 
machines  or  CIA-approved  couriers. 
Further  information  is  available  from 
the  CIA  as  well  as  corporate  or  other 
federal  agency  security  departments. 

Artion  on  Chall»"ng»»<» 

§  1907.21     Receipt,  recoraing,  a.aa  lasting. 

The  Executive  Secretary  of  the 
Agency  Release  Panel  shall  within  ten 
(10)  days  record  each  challenge  received 
imder  this  Part,  acknowledge  receipt  to 
the  authorized  holder,  and  task  the 
originator  and  other  interested  parties. 
Additional  taskings,  as  required  during 
the  review  process,  shall  be 
accomplished  within  five  (5)  days  of 
notification. 

§  "1907  72     C'fia'ienpes  ha''''ed  by  r^*- 
judicata 

The  Executive  Secretary  of  the 
Agency  Release  Panel  shall  respond  on 
behalf  of  the  Panel  and  deny  any 
challenge  where  the  information  in 
question  has  been  the  subject  of  a 
classification  review  within  the 
previous  two  (2)  years  or  is  the  subject 
of  pending  litigation  in  the  federal 
courts. 

§  "^907  23     Response  r-v  oriqinBior  s    ;«i"^q 
or  any  interested  party. 

(a)  In  general.  The  originator  of  the 
classified  information  (document)  is  a 
required  party  to  any  challenge;  other 
interested  parties  may  become  involved 
through  the  request  of  the  Executive 
Secretary  or  the  originator  when  it  is 
determined  that  some  or  all  of  the 
information  is  also  within  their  official 
cognizance 

(b)  Determination.  These  parties  shall 
respond  in  writing  to  the  Executive 
Secretary  of  the  Agency  Release  Panel 
with  a  mandatory  unclassified  finding, 
lu  the  greatest  extent  possible,  and  an 


optional  classified  addendiun.  This 
finding  shall  agree  to  a  declassification 
or,  in  specific  and  factual  terms,  explain 
the  basis  for  continued  classification 
including  identification  of  the  category 
of  information,  the  harm  to  national 
security  which  could  be  expected  to 
result  from  disclosure,  and,  if  older  than 
ten  (10)  years,  the  basis  for  the 
extension  of  classification  time  under 
§§  1.6  and  3.4  of  this  Order.  These 
parties  shall  also  provide  a  statement  as 
to  whether  or  not  there  is  any  other 
statutory,  common  law,  or 
Constitutional  basis  for  withholding  as 
reauired  by  §  6.1(c)  of  this  Order. 

(c)  Time.  The  determination(s)  shall 
be  provided  on  a  "first-in,  first-out" 
basis  with  respect  to  all  challenges 
pending  under  this  section  and  shall  be 
accomplished  expeditiously  taking  into 
account  the  requirements  of  the 
authorized  holder  as  well  as  the 
business  requirements  of  the  originator 
including  their  responsibilities  under 
the  Freedom  of  Information  Act,  the 
Privacy  Act,  or  the  mandatory 
declassification  review  provisions  of 
this  Order. 

i    =i-:r  '.i-    ?jes:  jf  atlon  of  authority  to  hear 
cf;aiien9es. 

The  Deputy  Director  for 
Administration  has  designated  the 
Agency  Release  Panel  and  the  Historical 
Records  Policy  Board,  established 
pursuant  to  32  CFR  1900.41,  as  the 
Agency  authority  to  hear  and  decide 
challenges  under  these  regulations. 

§  1907.25    Action  on  challenge. 

(a)  Action  by  Agency  Release  Panel. 
The  Executive  Secretary  shall  place 
challenges  ready  for  adjudication  on  the 
agenda  at  the  next  occurring  meeting  of 
the  Agency  Release  Panel.  The 
Executive  Secretary  shall  provide  a 
summation  memorandum  for 
consideration  of  the  members;  the 
complete  package  consisting  of  the 
challenge,  the  information  at  issue,  and 
the  findings  of  the  originator  and 
interested  parties  shall  also  be  provided. 
The  Agency  Release  Panel  shall  meet 
and  decide  challenges  sitting  as  a 
committee  of  the  whole.  Decisions  are 
by  majority  vote  of  those  present  at  a 
meeting  and  shall  be  based  on  the 
written  record  and  their  deliberations; 
no  personal  appearances  shall  be 
permitted  without  the  express 
permission  of  the  Panel. 

(b)  Action  by  Historical  Records 
Policy  Board.  In  any  cases  of  divided 
vote  by  the  ARP,  any  member  of  that 
body  is  authorized  to  refer  the  request 
to  the  QA  Historical  Records  Policy 
Board  which  acts  as  the  senior  corporate 
board  for  the  Agency.  The  record 


compiled  (the  request,  the  memoranda 
filed  by  the  originator  and  interested 
parties,  and  the  previous  decision(s))  as 
well  as  any  memorandum  of  law  or 
policy  the  referent  desires  to  be 
considered,  shall  be  certified  by  the 
Executive  Secretary  of  the  Agency 
Release  Panel  and  shall  constitute  the 
official  record  of  the  proceedings  and 
must  be  included  in  any  subsequent 
filings. 

f  1907.26    Notification  of  decision  and 
prohibition  on  adverse  action. 

The  Executive  Secretary  of  the 
Agency  Release  Panel  shall 
communicate  the  decision  of  the 
Agency  to  the  authorized  holder,  the 
originator,  and  other  interested  parties 
within  ten  (10)  days  of  the  decision  by 
the  Panel  or  Board.  That 
correspondence  shall  include  a  notice 
that  no  adverse  action  or  retribution  can 
be  taken  in  regard  to  the  challenge  and 
that  an  appeal  of  the  decision  may  be 
made  to  the  Interagency  Security 
Classification  Appeals  Panel  (ISCAP) 
established  pursuant  to  §  5.4  of  this 
Order. 

Right  of  Appeal 

§  1 907.31    Right  of  appeal. 

A  right  of  appeal  is  available  to  the 
ISCAP  established  pursuant  to  §  5.4  of 
this  Order.  Action  by  that  body  will  be 
the  subject  of  rules  to  be  promulgated  by 
the  Information  Security  Oversight 
Office  (ISOO). 

PART  1908— PUBLIC  REQUESTS  FOR 
MANDATORY  DECLASSIFICATION 
REVIEW  OF  C    A  SSI  RED 
INFORMATION  -    R SU ANT  TO  §3.6  OF 
EXECUTIVE  ORDER  12958 

General 

Sec. 

1908.01  Authority  and  purpose. 

1908.02  Definitions. 

1908.03  Contact  for  general  information  and 
requests. 

1908.04  Suggestions  and  complaints. 

Filing  of  Mandatory  Dedaasification  Review 
(MDR)  Raqoesii 

1 908 . 1 1  Pre  I  iminaiy  information. 

1 908 . 1 2  Requirements  as  to  form. 

1908.13  Fees. 

Agency  Action  on  MDR  Reqnesb 

1908.21  Receipt,  recording,  and  tasking. 

1908.22  Requests  barred  by  res  judicata. 

1908.23  Determination  by  originator  or 
interested  party. 

1908.24  Notification  of  decision  and  right 
of  appeal. 

Agency  Action  on  MDR  Appeak 

1908.31  Requirements  as  to  time  and  form. 

1908.32  Receipt,  recording,  and  tasldng. 
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Director(s). 
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1908.34  Establishment  of  appeals  structure. 

1908.35  Action  by  appeals  authority. 

1 908. 36  Notification  of  decision  and  right 
of  further  appeal. 

Further  Appeals 

1908.41     Right  of  further  appeal. 

Authority:  Executive  Orders  12958,  60  FR 
19825,  3  CFR  1996  Comp.,  p.  333-356  (or 
successor  Orders). 

General 

§1908.01     Authority  and  PurpoM. 

(a)  Authority.  This  part  is  issued 
under  the  authority  of  and  in  order  to 
implement  §  3.6  of  Executive  Order 
(E.O.)  12958  (or  successor  Orders);  the 
CIA  Information  Act  of  1984  {50  U.S.C. 
431);  sec.  102  of  the  National  Security 
Act  of  1947.  as  amended  (50  U.S.C. 
403):  and  sec.  6  of  the  CIA  Act  of  1949, 
as  amended  (5  U.S.C.  403g). 

(b)  Purpose.  This  part  prescribes 
procedures,  subject  to  limitations  set 
forth  below,  for  members  of  the  public 
to  request  a  declassification  review  of 
information  classified  under  the  various 
provisions  of  this  or  predecessor  Orders. 
Section  3.6  of  E.O.  12958  and  these 
regulations  do  not  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  officers,  or 
employees. 

$1908.02    Definitions. 

For  purposes  of  this  part,  the 
following  terms  have  the  meanings  as 
indicated: 

(a)  Agency  or  CIA  means  the  United 
States  Central  Intelligence  Agency 
acting  through  the  CIA  Information  and 
Privacy  Coordinator: 

(b)  Days  means  calendar  days  when 
the  Agency  is  operating  and  specifically 
excludes  Saturdays,  Sundays,  and  legal 
public  holidays.  Three  (3)  days  may  be 
added  to  any  time  limit  imposed  on  a 
requester  by  this  part  if  responding  by 
U.S.  domestic  mail;  ten  (10)  days  may 
be  added  if  responding  by  international 
mail; 

(c)  Control  means  ownership  or  the 
authority  of  the  CIA  pursuant  to  Federal 
statute  or  privilege  to  regulate  official  or 
public  access  to  records; 

(d)  Coordinator  means  the  CIA 
Information  and  Privacy  Coordinator 
who  serves  as  the  Agency  manager  of 
the  information  review  and  release 
program  instituted  under  the  mandatory 
declassification  review  provisions  of 
Executive  Order  1 2958; 

(e)  Federal  agency  means  any 
executive  department,  military 
department,  or  other  establishment  or 
entity  included  in  the  definition  of 
agency  in  5  U.S.C.  552(f); 

(f)  Information  means  any  knowledge 
that  can  be  communicated  or 


documentary  material,  regardless  of  its 
physical  form  that  is  owned  by, 
produced  by  or  for,  or  under  the  control 
of  the  United  States  Government;  it  does 
not  include: 

(1)  Information  within  the  scope  of 
the  CIA  Information  Act,  or 

(2)  Information  originated  by  the 
incumbent  President,  White  House 
Staff,  appointed  committees, 
commissions  or  boards,  or  any  entities 
within  the  Executive  Office  that  solely 
advise  and  assist  the  incumbent 
President; 

(g)  Interested  party  means  any  official 
in  the  executive,  military,  congressional, 
or  judicial  branches  of  government, 
United  States  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  CIA,  has  a  subject 
matter  or  physical  interest  in  the 
documents  or  information  at  issue; 

(h)  NARA  means  the  National 
Archives  and  Records  Administration; 

(i)  Originator  means  the  CIA  officer 
who  originated  the  information  at  issue, 
or  successor  in  office,  or  a  CIA  officer 
who  has  been  delegated  declassification 
authority  for  the  information  at  issue  in 
accordance  with  the  provisions  of  this 
Order 

(j)  Presidential  libraries  means  the 
libraries  or  collection  authorities 
established  by  statute  to  house  the 
papers  of  former  Presidents  Hoover, 
Roosevelt,  Truman,  Eisenhower, 
Kennedy,  Nixon,  Ford,  Carter,  Reagan, 
Bush  and  similar  institutions  or 
authorities  as  may  be  established  in  the 
future; 

(k)  Referral  means  coordination  with 
or  transfer  of  action  to  an  interested 
party; 

(1)  This  Order  means  Executive  Order 
12958  of  April  17,  1995  and  published 
at  60  FR  19825-19843  (or  successor 
Orders); 

§  1 908.03    Contact  for  0eneral  Inf ormatton 
and  requasts. 

For  general  information  on  this  Part  or 
to  request  a  declassification  review, 
please  direct  your  communication  to  the 
Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington,  DC  20505.  Such  inquiries 
will  also  be  accepted  by  facsimile  at 
(703)  613-3007.  For  general  or  status 
information  only,  the  telephone  number 
is  (703)  613-1287.  Collect  calls  cannot 
be  accepted. 

§  190t.04    Suggastions  and  compMnta. 

The  Agency  welcomes  suggestions  or 
complaints  with  regard  to  its, 
administration  of  the  mandatory 
declassification  review  program 
established  under  Executive  Order 
12§58.  Many  requesters  will  receive  pre- 


paid, customer  satisfaction  survey  cards. 
Letters  of  suggestion  or  complaint 
should  identify  the  specific  purpose  and 
the  issues  for  consideration.  The  Agency 
will  respond  to  all  substantive 
communications  and  take  such  actions 
as  determined  feasible  and  appropriate. 


Filing  of  Mandatory  De<  > 
Review  (Ml  >  N'    K  ■>)  uests 


ation 


§  1908.11    Preliminary  information. 

Members  of  the  public  shall  address 
all  communications  to  the  point  of 
contact  specified  above  and  clearly 
delineate  the  communication  as  a 
request  under  this  regulation.  Requests 
and  appeals  on  requests  received  from 
members  of  the  public  who  owe 
outstanding  fees  for  information 
services  imder  this  Order  or  the 
Freedom  of  Information  Act  at  this  or 
another  federal  agency  will  not  be 
accepted  until  such  debts  are  resolved. 

f  1906.12    Raqulremenis  as  lo  form. 

The  request  shall  identify  the 
document(s)  or  material(s)  with 
sufficient  specificity  (e.g..  National 
Archives  and  Records  Administration 
(NARA)  Document  Accession  Number 
or  other  apphcable,  unique  document 
identifying  number)  to  enable  the 
Agency  to  locate  it  with  reasonable 
effort.  Broad  or  topical  requests  for 
records  on  a  particular  subject  may  not 
be  accepted  under  this  provision.  A 
request  for  documents  contained  in  the 
various  Presidential  libraries  shall  be 
effected  through  the  stafi'  of  such 
institutions  who  shall  forward  the 
document(s)  in  question  for  Agency 
review.  The  requester  shall  also  provide 
sufficient  personal  identifying 
information  when  required  by  the 
Agency  to  satisfy  requirements  of  this 
part. 


f190«.13 

Requests  submitted  via  NARA  or  the 
various  Presidential  libraries  shall  be 
responsible  for  reproduction  costs 
required  by  statute  or  regulation. 
Requests  made  directly  to  this  Agency 
will  be  liable  for  costs  in  the  same 
amount  and  under  the  same  conditions 
as  specified  in  32  CFR  part  i  Qnn 

Agency  Action  on  VI!  iK  Kcijim-.'^ 

$1908.21     Receipt,  recoramg,  ana  tasKing. 

The  Information  and  Privacy 
Coordinator  shall  within  ten  (10)  days 
record  each  mandatory  declassification 
review  request  received  under  this  part, 
acknowledge  receipt  to  the  requester  in 
writing  (if  received  directly  &om  a 
requester),  and  shall  thereafter  task  the 
originator  and  other  interested  parties. 
Additional  taskings,  as  required  during 


UMI 


the  review  process,  shall  be 
accomplished  within  ten  (10)  days  of 

notification. 

§  '.908.22     Requests  aarrea  Dy  res  .udcaiti. 

The  Coordinator  shall  respond  to  the 
requester  and  deny  any  request  where 
the  information  in  question  has  been  the 
subject  of  a  classification  review  within 
the  previous  two  (2)  years  or  is  the 
subject  of  pending  litigation  in  the 
federal  courts. 

§  1908  23    Detef-Tiinat-op  by  originator  or 
Interested  party 

(a)  In  general.  The  originator  of  the 
classified  information  (document)  is  a 
required  party  to  any  mandatory 
declassification  review  request;  other 
interested  parties  may  become  involved 
through  a  referral  by  the  Coordinator 
when  it  is  determined  that  some  or  all 
of  the  information  is  also  within  their 
official  cognizance. 

(b)  Required  determinations.  These 
parties  shall  respond  in  writing  to  the 
Coordinator  with  a  finding  as  to  the 
classified  status  of  the  information 
including  the  category  of  protected 
information  as  set  forth  in  §  1.5  of  this 
Order,  and.  if  older  than  ten  (10)  years, 
the  basis  for  the  extension  of 
classification  time  under  §§  1.6  and  3.4 
of  this  Order.  These  ptuties  shall  also 
provide  a  statement  as  to  whether  or  not 
there  is  any  other  statutory,  common 
law,  or  Constitutional  basis  for 
withholding  as  required  by  §  6.1(c)  of 
this  Order. 

(c)  Time.  This  response  shall  be 
provided  expeditiously  on  a  "first-in, 
first-out"  basis  taking  into  account  the 
business  requirements  of  the  originator 
or  interested  parties  and  consistent  with 
the  information  rights  of  members  of  the 
general  public  under  the  Freedom  of 

Tnfnrrppt jr\n    Act  and  thp  Privarv    Art 


Notification  of  OeCiS'on  .gnc 


5nt 


§1908.24 
of  appwa 

The  Coordinator  shall  communicate 
the  decision  of  the  Agency  to  the 
requester  within  ten  (10)  days  of 
completion  of  all  review  action.  That 
correspondence  shall  include  a  notice  of 
a  right  of  administrative  appeal  to  the 
Agency  Release  Panel  pursuant  to 
§  3.6(d)  of  this  Order. 

Agcncv    \(  tH>n  on  MDR    'Mnx'di^ 


§  ' 908-3 •• 

form 


Requirements  as  'c  t^me  ace 


Appeals  of  decisions  must  be  received 
by  the  Coordinator  within  forty-five  (45) 
days  of  the  date  of  mailing  of  the 
.Agency's  initial  decision.  It  shall 
identify  with  specificity  the  documents 
or  information  to  be  considered  on 


appeal  and  it  may,  but  need  not,  provide 
a  factual  or  legal  basis  for  the  appeal. 

§  1908.32    Receipt,  recording,  and  tasking. 

The  Coordinator  shall  promptly 
record  each  appeal  received  under  this 
part,  acknowledge  receipt  to  the 
requester,  and  task  the  originator  and 
other  interested  parties.  Additional 
taskings,  as  required  during  the  review 
process,  shall  be  accomplished  within 
ten  (10)  days  of  notification. 

§1908  33    Determlnatiori  bv  Deouty 

DirectCfiS. 

Each  Deputy  Director  in  charge  of  a 
directorate  which  originated  or  has  an 
interest  in  any  of  the  records  subject  to 
the  appeal,  or  designee,  is  a  required 
party  to  any  appeal;  other  interested 
parties  may  become  involved  through 
the  request  of  the  Coordinator  when  it 
is  determined  that  some  or  all  of  the 
information  is  also  within  their  official 
cognizance.  These  parties  shall  respond 
in  writing  to  the  Coordinator  with  a 
finding  as  to  the  classified  status  of  the 
information  including  the  category  of 
protected  information  as  set  forth  in 
§  1.5  of  this  Order,  and,  if  older  than  ten 
(10)  years,  the  basis  for  continued 
classification  under  §§  1.6  and  3.4  of 
this  Order.  These  parties  shall  also 
provide  a  statement  as  to  whether  or  not 
there  is  any  other  statutory,  common 
law,  or  Constitutional  basis  for 
withholding  as  required  by  §  6.1(c)  of 
this  Order.  This  response  shall  be 
provided  expeditiously  on  a  "first-in, 
first-out"  basis  taking  into  accoimt  the 
business  requirements  of  the  parties  and 
consistent  with  the  information  rights  of 
members  of  the  general  public  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

§  "i  ^:ik  .3-1    '.  i-  ".3b'  s^  "-^ent  of  appeals 
Struciure. 

(a)  In  general.  Two  administrative 
entities  have  been  established  by  the 
Director  of  Central  Intelligence  to 
facilitate  the  processing  of 
administrative  appeals  under  the 
mandatory  declassification  review 
provisions  of  this  Order.  Their 
membership,  authority,  and  rules  of 
procedure  are  as  foUows. 

(b)  Historical  Records  Policy  Board 
("HRPB"  or  "Board").  This  Board,  the 
successor  to  the  QA  Information 
Review  Committee,  acts  as  the  senior 
corporate  board  in  the  CIA  on  all 
matters  of  information  review  and 
release.  It  is  composed  of  the  Executive 
Director,  who  serves  as  its  Chair,  the 
Deputy  Director  for  Administration,  the 
Deputy  Director  for  Intelligence,  the 
Deputy  Director  for  Operations,  the 
Deputy  Director  for  Science  and 


Technology,  the  General  Counsel,  the 
Director  of  Congressional  Affairs,  the 
Director  of  the  Public  Afhirs  Staff,  the 
Director,  Center  for  the  Study  of 
Intelligence,  and  the  Associate  Deputy 
Director  for  Administration/Information 
Services,  or  their  designees.  The  Board, 
by  majority  vote,  may  delegate  to  one  or 
more  of  its  members  the  authority  to  act 
on  any  appeal  or  other  matter  or 
authorize  the  Chair  to  delegate  such 
authority,  as  long  as  such  delegation  is 
not  to  the  same  individual  or  body  who 
made  the  initial  denial.  The  Executive 
Secretary  of  the  HRPB  is  the  Director, 
Information  Management.  The  Chair 
may  request  interested  parties  to 
participate  when  special  equities  or 
expertise  are  involved. 

ic)  Agency  Release  Panel  ("ARP"  or 
"Panel").  The  HRPB,  pursuant  to  its 
delegation  of  authority,  has  established 
a  subordinate  Agency  Release  Panel. 
This  Panel  is  composed  of  the  Director. 
Information  Management,  who  serves  as 
its  Chair;  the  Information  Review 
Officers  from  the  Directorates  of 
Administration,  Intelligence, 
Operations,  Science  and  Technology, 
and  the  Director  of  Central  Intelligence 
Area;  the  CIA  Information  and  Privacy 
Coordinator;  the  Chief,  Historical 
Review  Group;  the  Chair,  Publications 
Review  Board;  the  Chief.  Records 
Declassification  Program;  and 
representatives  from  the  Offices  of 
General  Counsel  and  Congressional 
Affairs,  and  the  Public  Affairs  Staff.  The 
Information  and  Privacy  Coordinator 
also  serves  as  the  Executive  Secretary  of 
the  Panel.  The  Panel  advises  and  assists 
the  HRPB  on  all  information  release 
issues,  monitors  the  adequacy  and 
timeliness  of  Agency  releases,  sets 
component  search  and  review  priorities, 
reviews  adequacy  of  resources  available 
to  and  planning  for  all  Agency  release 
programs,  and  performs  such  other 
functions  as  deemed  necessary  by  the 
Board.  The  Chair  may  request  interested 
parties  to  participate  when  special 
equities  or  expertise  are  involved.  The 
Panel,  functioning  as  a  committee  of  the 
whole  or  through  individual  members, 
will  make  final  Agency  decisions  from 
appeals  of  initial  denial  decisions  under 
E.O.  12958.  Issues  not  resolved  by  the 
Panel  will  be  referred  by  the  Panel  to 
the  HRPB.  Matters  decided  by  the  Panel 
or  Board  will  be  deemed  a  final  decision 
by  the  Agency. 


$1908.35    Action  by  appeals  aulhority. 

(a)  Action  by  Agency  Release  Panel. 
The  Coordinator,  in  his  or  her  capacity 
as  Executive  Secretary  of  the  Agency 
Release  Panel,  shall  place  appeals  of 
mandatory  declassification  review 
requests  ready  for  adjudication  on  the 
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agenda  at  the  next  occurring  meeting  of 
the  Agency  Release  Panel.  The 
Executive  Secretary  shall  provide  a 
summation  memorandum  for 
consideration  of  the  members,  the 
complete  record  of  the  request 
consisting  of  the  request,  the 
document(s)  (sanitized  and  full  text)  at 
issue,  and  the  fmdings  of  the  originator 
and  interested  parties.  The  Panel  shall 
meet  and  decide  requests  sitting  as  a 
committee  of  the  whole.  Decisions  are 
by  majority  vote  of  those  present  at  a 
meeting  and  shall  be  based  on  the 
written  record  and  their  deliberations; 
no  personal  appearances  shall  be 
permitted  without  the  express 
permission  of  the  Panel. 

(b)  Action  by  Historical  Records 
Policy  Board.  In  any  cases  of  divided 
vote  by  the  ARP,  any  member  of  that 
body  is  authorized  to  refer  the  request 
to  the  CIA  Historical  Records  Policy 
Board  which  acts  as  the  senior  corporate 
board  for  the  Agency.  The  record 
compiled  (the  request,  the  memoranda 
filed  by  the  originator  and  interested 
parties,  and  the  previous  decision(8))  as 
well  as  any  memorandum  of  law  or 
policy  the  referent  desires  to  be 
considered,  shall  be  certified  by  the 
Executive  Secretary  of  the  Agency 
Release  Panel  and  shall  constitute  the 
official  record  of  the  proceedings  and 
must  be  included  in  any  subsequent 
filinp" 

§  1 906  >t    N  !  tf )catlon  of  (todskNi  and  rigM 

The  Coordinator  shall  communicate 
the  decision  of  the  Panel  or  Board  to  the 
requester,  NARA,  or  the  particular 
Presidential  Library  within  ten  (10)  days 
of  such  decision.  That  correspondence 
shall  include  a  notice  that  an  appeal  of 
the  decision  may  be  made  to  the 
Interagency  Seciuity  Classification 
Appeals  Panel  (ISCAP)  established 
Dursuant  to  5  5.4  of  this  Order. 


ifht 


Ipf.I  iS 


4  '  iOH  4  :      Higfii  of  Further  A^>i>.^<^ 

A  right  of  further  appeal  is  available 
to  the  ISCAP  established  pursuant  to 
§  5.4  of  this  Order.  Action  by  that  Panel 
will  be  the  subject  of  rules  to  be 
promulgated  by  the  Information 
Security  Oversight  Office  (ISOO). 

PAR"  1909-    ACCESS  8-  -'iSTORICAL 
RESEARCHERS  AND  *  ORMER 
PRESIDENTIAL  APPO'N'EES 
PURSUANT  ^O  ^  4  !■  O-  EXECUTIVE 
ORDER  ^29'w- 

G«neraJ 

1909.01     Authority  and  purpoae. 
190fl.02    Definitiona. 


1909.03  Contact  for  general  information  and 
requests. 

1909.04  Suggestions  and  complaints. 

Requests  for  Historical  Access 

1909.11  Requirements  as  to  who  may  apply. 

1909.12  E)esignation8  of  authority  to  hear 
requests. 

1909.13  Receipt,  recording,  and  tasking. 

1909.14  Determinations  by  tasked  officials. 

1909.15  Action  by  hearing  authority. 

1909.16  Action  by  appeal  authority. 

1909.17  Notification  of  decision. 

1909.18  Termination  of  access. 
Authority:  Executive  Order  12958,  BO  FR 

19825.  3  CFR  1996  Comp.,  p.  333-356  (or 
successor  Orders). 

General 

i  1908.01    Authority  and  purpoae. 

(a)  Authority.  This  part  is  issued 
under  the  authority  of  and  in  order  to 
implement  §4.5  of  Executive  Order 
12958  (or  successor  Orders);  the  CIA 
InformaUon  Act  of  1984  (50  U.S.C.  431); 
sec.  102  of  the  National  Security  Act  of 
1947,  as  amended  (50  U.S.C.  403);  and 
sec.  6  of  the  Central  Intelligence  Agency 
Act  of  1949,  as  amended  (50  U.S.C. 
403g). 

(b)  Purpose.  (1)  This  part  prescribes 
procedures  for: 

(i)  Requesting  access  to  CIA  records 
for  purposes  of  historical  research,  or 

(ii)  Requesting  access  to  CIA  records 
as  a  former  Presidential  appointee. 

(2)  Section  4.5  of  Executive  Order 
12958  and  these  regulations  do  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  officers,  or  employees. 

11908.02    Definitiona. 

For  purposes  of  this  part,  the 
following  terms  have  the  meanings 
indicated: 

(a)  Agency  or  CM  means  the  United 
States  Central  Intelligence  Agency 
acting  through  the  CIA  Information  and 
Privacy  Coordinator; 

(b)  Agency  Release  Panel  or  Panel  or 
ARP  means  the  CIA  Agency  Release 
Panel  established  pursuant  to  32  CFR 
1900.41; 

(c)  Days  means  calendar  days  when 
the  Agency  is  operating  and  specifically 
excludes  Saturdays,  Sundays,  and  legal 
public  holidays.  Three  (3)  days  may  be 
added  to  any  time  limit  imposed  on  a 
requester  by  this  part  if  responding  by 
U.S.  domestic  mail;  ten  (10)  days  may 
be  added  if  responding  by  international 
mail; 

(d)  Control  means  ownership  or  the 
authority  of  the  CIA  pursuant  to  fe4eral 
statute  or  privilege  to  regulate  official  or 
public  access  to  records; 

(e)  Coordinator  means  the  CIA 
Information  and  Privacy  Coordinator 


who  serves  eis  the  Agency  manager  of 
the  historical  access  program 
established  pursuant  to  §4.5  of  this 
Order; 

(f)  Director,  Center  for  the  Study  of 
Intelligence  or  "D/CSI"  means  the 
Agency  official  responsible  for  the 
management  of  the  CIA's  various 
historical  programs  including  the 
management  of  access  granted  under 
this  section; 

(g)  Director  of  Personnel  Security 
means  the  Agency  official  responsible 
for  making  all  security  and  access 
approvals  and  for  effecting  the 
necessary  non-disclosure  and/or  pre- 
publication  agreements  as  may  be 
required; 

(h)  Federal  agency  means  any 
executive  department,  military 
department,  or  other  establislunent  or 
entity  included  in  the  definition  of 
agency  in  5  U.S.C.  552(f); 

(i)  Former  Presidential  appointee 
means  any  person  who  has  previously 
occupied  a  policy-making  position  in 
the  executive  branch  of  the  United 
States  Govenunent  to  which  they  were 
appointed  by  the  current  or  former 
Ptesident  and  confirmed  by  the  United 
States  Senate; 

(j)  Historian  or  historical  researcher 
means  any  individual  with  professional 
training  in  the  academic  field  of  history 
(or  related  fields  such  as  journalism) 
engaged  in  a  research  project  leading  to 
publication  (or  any  similar  activity  such 
as  academic  course  development) 
reasonably  intended  to  increase  the 
understanding  of  the  American  public 
into  the  operations  and  activities  of  the 
United  States  government; 

(k)  Infonnation  means  any  knowledge 
that  can  be  communicated  or 
documentary  material,  regardless  of  its 
physical  form  that  is  owned  by, 
produced  by  or  for,  or  is  under  the 
control  of  the  United  States 
Government; 

(1)  Interested  party  means  any  official 
in  the  executive,  military,  congressional, 
or  judicial  branches  of  government, 
United  States  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  CIA,  has  a  subject 
matter  or  physical  interest  in  the 
documents  or  information  at  issue; 

(m)  Originator  means  the  QA  officer 
who  originated  the  information  at  issue, 
or  successor  in  office,  or  a  CIA  officer 
who  has  been  delegated  declassification 
authority  for  the  iiiformation  at  issue  in 
accordance  with  the  provisions  of  this 
Order, 

(n)  This  Order  means  Executive  Order 
12958  of  April  17  1995  and  published 
at  60  FR  10825-19843  (or  successor 
Orders). 
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§  1909.33     Contact  tor  general  information 
and  requests 

For  general  information  on  this  Part, 
to  inquire  about  historical  access  to  CIA 
records,  or  to  make  a  formal  request  for 
such  access,  please  direct  your 
communication  in  writing  to  the 
Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington,  DC.  20505.  Inquiries  will 
also  be  accepted  by  facsimile  at  (703^ 
613-3007.  For  general  information  only, 
the  telephone  niunber  is  (703)  613- 
1287.  Collect  calls  cannot  be  accepted. 

et909CM     Suggestions  and  complaints. 

r^e  't;';    )  wiicomes  suggestions  or 
complaints  with  regard  to  its 
administration  of  the  historical  access 
program  established  pursuant  to 
Executive  Order  12958.  Letters  of 
suggestion  or  complaint  should  identify 
the  specific  purpose  and  the  issues  for 
consideration.  The  Agency  will  respond 
to  all  substantive  communications  and 
take  such  actions  as  determined  feasible 
and  appropriate. 

Requests  for  Historiral  Access 

§  ^  909  1 1     Requirements  as  lo  wno  ma> 
apply 

laJ  Historical  researchers: — (1)  In 
general.  Any  historian  engaged  in  a 
historical  research  project  as  defined 
above  may  submit  a  request  in  writing 
to  the  Coordinator  to  be  given  access  to 
classified  information  for  purposes  of 
that  research.  Any  such  request  shall 
indicate  the  nature,  purpose,  and  scopte 
of  the  research  project. 

(2)  Additional  considerations.  In  light 
of  the  very  limited  resources  for  the 
Agency's  various  historical  programs,  it 
is  the  policy  of  the  Agency  to  consider 
applications  for  historical  research 
privileges  only  in  those  instances  where 
the  researcher's  needs  caimot  be 
satisfied  through  requests  for  access  to 
reasonably  described  records  imder  the 
Freedom  of  Information  Act  or  the 
mandatory  declassification  review 
provisions  of  Executive  Order  12958 
and  where  issues  of  internal  resource 
availability  and  fairness  to  all  members 
of  the  historical  research  community 
militate  in  favor  of  a  particular  grant. 

(b)  Former  Presidential  appointees. 
Any  former  Presidential  appointee  as 
defined  herein  may  also  submit  a 
request  to  be  given  access  to  any 
classified  records  which  they  originated, 
reviewed,  signed,  or  received  while 
serving  in  that  capacity.  Such 
appointees  may  also  request  approval 
for  a  research  associate  but  there  is  no 
entitlement  to  such  enlargement  of 
access  and  the  decision  in  this  regard 
shall  be  in  the  sole  discretion  of  the 
Agency.  Requests  bom  appointees  shall 


be  in  writing  to  the  Coordinator  and 

shall  identifv  the  records  of  interest. 

§  '909  '2     Designations  ot  authority  to 

'e<3Lies5s 

i  ne  ueputy  Director  for 
Administration  has  designated  the 
Coordinator,  the  Agency  Release  Panel, 
and  the  Historical  Records  Policy  Board, 
established  pursuant  to  32  CFR  1900.41, 
as  the  Agency  authorities  to  decide 
requests  for  historical  and  former 
Presidential  appointee  access  imder 
Executive  Order  1 2958  (or  successor 
Orders)  and  these  regulations. 

§  '.dCS.ia     Receipt,  recorairsg,  a^-.c  lasklng. 

The  Information  and  Privacy 
Coordinator  shall  within  ten  (10)  days 
record  each  request  for  historical  access 
received  imder  this  Part,  acknowledge 
receipt  to  the  requester  in  writing  and 
take  the  following  action: 

(a)  Compliance  with  general 
requirements.  The  Coordinator  shall 
review  each  request  under  this  part  and 
determine  whether  it  meets  the  general 
requirements  as  set  forth  in  32  CFR 
1909.11;  if  it  does  not,  the  Coordinator 
shall  so  notify  the  requester  and  explain 
the  legal  basis  for  this  decision. 

(b)  Action  on  requests  meeting  general 
requirements.  For  requests  which  meet 
the  requirements  of  32  CFR  1909.11,  the 
Coordinator  shall  thereafter  task  the  D/ 
CSI,  the  originator(s)  of  the  materials  for 
which  access  is  sought,  and  other 
interested  parties.  Additional  taskings, 
as  required  during  the  review  process, 
shall  be  accomplished  within  ten  (10) 
davs  of  notification. 

§  "X>^  14     Oelermioatso'is  Oy  lasKtKl 
officials. 

(a)  Required  determinations.  The 
tasked  parties  as  specified  below  shall 
respond  in  writing  to  the  Coordinator 
widi  reconunended  findings  to  the 
following  issues: 

(1)  That  a  serious  professional  or 
scholarly  research  project  by  the 
requester  is  contemplated  (by  D/CSI); 

(2)  That  such  access  is  clearly 
consistent  with  the  interests  of  national 
seciuity  (by  originator  and  interested 
party,  if  any); 

(3)  That  a  non-disclosiu^  agreement 
has  been  or  will  be  executed  by  the 
requester  (or  research  associate,  if  any) 
and  other  appropriate  steps  have  been 
taken  to  assure  that  classified 
information  will  not  be  disclosed  or 
otherwise  compromised  (by  Director  of 
Personnel  Security  and  representative  of 
the  Office  of  General  Coimsel); 

(4)  That  a  pre-publication  agreement 
has  been  or  will  be  executed  by  the 
requester  (or  research  associate,  if  any) 
which  provides  for  a  review  of  notes 


and  any  resulting  manuscript  (by 
Director  of  Personnel  Seciuity  and 
representative  of  the  Office  of  General 
Counsel); 

(5)  That  the  information  requested  is 
reasonably  accessible  and  can  be  located 
and  compiled  with  a  reasonable  eSort 
(by  D/CSI  and  originator); 

(6)  That  it  is  reasonably  expected  that 
substantial  and  substantive  government 
documents  and/or  information  will  be 
amenable  to  declassification  and  release 
and/or  publication  (by  D/CSI  and 
originator); 

(7)  That  sufficient  resources  are 
available  for  the  administrative  support 
of  the  researcher  given  current  mission 
requirements  (by  D/CSI  and  originator); 
and, 

(8)  That  the  request  cannot  be 
satisfied  to  the  same  extent  through 
requests  for  access  to  reasonably 
described  records  under  the  Freedom  of 
Information  Act  or  the  mandatory 
declassification  review  provisions  of 
Executive  Order  12958  (by  Coordinator, 
D/CSI  and  originator). 

(b)  Time.  These  responses  shall  be 
provided  expeditiously  on  a  "first-in, 
first-out"  basis  taking  into  account  the 
business  requirements  of  the  tasked 
offices  and  consistent  with  the 
information  rights  of  members  of  the 
general  public  under  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 
The  Agency  will  utilize  its  best  efforts 
to  complete  action  on  requests  under 
this  part  within  thirty  (30)  days  of  date 
of  receipt 

$1909.15    Action  by  hearing  autttority. 

Action  by  Agency  Release  Panel.  The 
Coordinator,  in  his  or  her  capacity  as 
Executive  Secretary  of  the  Agency 
Release  Panel,  shall  place  historical 
access  requests  ready  for  adjudication 
on  the  agenda  at  the  next  occurring 
meeting  of  the  Agency  Release  Panel. 
The  Executive  Secretary  shall  provide  a 
summation  memorandum  for 
consideration  of  the  members,  the 
complete  record  of  the  request 
consisting  of  the  request  and  the 
findings  of  the  tasked  parties.  The  Panel 
shall  meet  and  decide  requests  sitting  as 
a  committee  of  the  whole  on  the  basis 
of  the  eight  factors  enumerated  at  32 
CFR  1909.14(a).  Decisions  are  by 
majority  vote  of  those  present  at  a 
meeting  and  shall  be  based  on  the 
written  record  and  their  deliberations; 
no  personal  appearances  shall  be 
permitted  without  the  express 
permission  of  the  Panel. 

$1909.16    Action  by  appaal  authority. 

In  any  cases  of  divided  vote  by  the 
ARP,  any  member  of  that  body  is 
authorized  to  refer  the  request  to  the 


CIA  Histunuil  Recortis  Policy  Board 
which  acts  as  the  senior  corporate  board 
for  the  Agency.  The  record  compiled 
(the  request,  the  memoranda  filed  by  the 
originator  and  interested  parties,  and 
the  previous  decision(s)]  as  well  as  any 
memorandum  of  law  or  policy  the 
referent  desires  to  be  considered,  shall 
be  certified  by  the  Executive  Secretary 
of  the  Agency  Release  Panel  and  shall 
constitute  the  ofBcial  record  of  the 
proceedings  and  must  be  included  in 
any  subsequent  filings.  In  such  cases, 
the  factors  to  be  determined  as  specified 
in  32  CFR  1909.14(a)  will  be  considered 
by  the  Board  de  novo  and  that  decision 
shall  be  final. 

§1909.17    NotmcaUon  of  dwMon. 

The  Coordinator  shall  inform  the 
requester  of  the  decision  of  the  Agency 
Release  Panel  or  the  Historical  Records 
Policy  Board  within  ten  (10)  days  of  the 
decision  and,  if  &vorable.  shall  manage 
the  access  for  such  period  as  deemed 
required  but  in  no  event  for  more  than 
two  (2)  years  unless  renewed  by  the 
Panel  or  Board  in  accordance  with  the 
requirements  of  32  CFR  1909.14(a). 


§1900.18    Termination  of  < 

The  Coordinator  shall  cancel  any 
authorization  whenever  the  Director  of 
Personnel  Security  cancels  the  security 
clearance  of  a  requester  (or  research 
associate,  if  any)  or  whenever  the 
Agency  Release  Panel  determines  that 
continued  access  would  not  be  in 
compliance  with  one  or  more  of  the 
requirements  of  32  CFR  1909.14(a). 
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agemCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule. 

SUMMARY:  This  rule  adds  seven  methods 
to  Appendix  M  of  40  CFR  Part  51  for 
capture  efficiency  (CE)  testing  to  assist 
States  in  adopting  enforceable  CE 
measurement  protocols  into  their  State 
implementation  plans  (SIP's)  for  ozone. 
These  final  methods,  in  conjunction 
with  the  protocols,  would  also  improve 


EPA's  ability  to  enforce  State 
regulations  to  reduce  volatile  organic 
compounds  (VOC)  emissions  in  ozone 
nonattainment  areas. 
EFFECTIVE  DATE:  These  methods  are 
effective  June  16,  1997. 
ADOflESSES:  Docket.  A  Docket  A-91-70. 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.-5:30  p.m.,  Monday  through  Friday, 
at  the  EPA's  Air  Docket  Section  Mail 
Code:  6102,  Room  M-1500,  Waterside 
Mall  (ground  floor),  401  M  Street,  S.W., 
Washington  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Candace  Sorrell,  Source 
Characterization  Group  A  (MD-19), 
Emissions,  Monitoring,  and  Analysis 
Division,  U.S.  Enviromnental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
1064. 

SUPPlfMENTARY  IflFORMATKm: 

I.  The  Rulemaking 

This  rulemaking  adds  seven  methods 
for  measuring  CE  to  Appendix  M  of  40 
CFR  Part  51  to  provide  methods  that 
States  can  use  in  their  SIP's. 

n.  Public  Par^dpation 

The  proposed  rulemaking  was 
published  in  the  Federal  Register  (FR) 
on  August  2, 1995  (60  FR  39297). 

The  opportunity  to  hold  a  public 
hearing  on  August  30, 1995  at  10  a.m. 
was  presented  in  the  proposal  notice, 
but  no  one  desired  to  make  an  oral 
presentation.  The  public  comment 
period  was  from  August  2, 1995  to 
October  2,  1995. 

m.  Electronic  Access 

The  background  information 
document  for  the  promulgated  test 
methods  is  available  on  the  Technology 
Transfer  Network  (TTN)  on  the  EPA's 
electronic  bulletin  boards.  The 
document  is  entitled  "Summary  of 
Comments  and  Responses  for  Methods 
204,  204A-F."  If  necessary,  a  limited 
number  of  copies  are  available  from 
Candace  Sorrell.  MD-19,  U.S.  EPA. 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
1064. 

IV.  Significant  Comments  and  Changes 
to  the  Proposed  Rulemaking 

Six  comment  letters  were  received 
from  the  proposal  rulemaking.  A 
detailed  discussion  of  these  comments 
is  contained  in  the  background 
dcx:ument  entitled  "Summary  of 
Comments  and  Responses  for  Methods 
204,  204 A-F,"  which  is  refierred  to  in 


the  SUPPLEMENTARY  INFORMATION  section 
of  this  preamble.  The  major  comments 
raised  in  these  letters  and  the  Agency's 
responses  follow. 

One  commenter  points  out  that  even 
though  Methods  204B  and  204C 
measure  the  same  parameter,  captured 
VOC  stream,  the  applicability  sections 
of  the  methods  were  not  consistent  with 
respect  to  what  type  of  material  balance 
is  liermissible. 

The  EPA  reviewed  the  applicability 
section  for  both  methods  and 
determined  that  there  was  an  error  in 
Method  204B.  Method  204B  is  intended 
to  be  used  only  in  a  gas/gas  protocol, 
not  in  a  liquid/gas  protocol.  The  method 
has  been  revised  to  correct  this  error. 

One  commenter  suggests  for  Method 
204D.  section  8.2.4,  and  Method  204E, 
section  8.4,  that  EPA  make  it  explicit 
that  if  on  site  gas  chromatography  (GC) 
is  used  as  an  alternative  to  flame 
ionization  analyzers  (FLA)  than  GC  must 
also  be  used  to  measure  the  VOC 
concentration  of  the  other  gas  or  liquid 
steiuns. 

The  Agency  agrees  that  further 
explanation  is  needed  to  explain  that  if 
a  bcility  is  conducting  a  gas/gas  test 
and  chooses  to  use  the  alternative  GC 
procedure,  it  must  use  the  GC  procedure 
for  both  the  captured  and  fugitive 
stream.  If  a  facility  wishes  to  conduct  a 
liquid/gas  test  using  GC,  the  facility 
must  use  Method  204F  for  the  liquid 
steam.  A  GC  is  not  an  acceptable 
alternative  to  the  FIA  in  Method  204A. 

Another  commenter  suggests  that 
Figure  204-1  of  Method  204  be 
expanded  to  address  capture  efficiencies 
less  than  80  percent  since  lower  values 
are  allowed  in  the  current  Reasonably 
Available  Control  Technology  (RACT) 
rules. 

The  EPA  agrees  that  fiirther  guidance 
is  needed  and  has  added  an  equation  to 
section  7.2  to  help  in  estimating  the 
ventilation  rate  at  different  capture 
efficiencies. 

Three  commenters  mention  that 
Method  204A,  section  11,  the  estimated 
uncertainty  of  12  percent  for  the  VOC 
fraction  seemed  too  high. 

The  EPA  went  back  and  reviewed  the 
method  evaluation  report  and 
discovered  that  the  1 2  percent  is  an 
error.  The  estimated  uncertainty  for  this 
method  is  4.0  percent.  The  method  has 
been  revised  to  correct  this  error. 

Two  commenters  note  that  several 
references  in  Method  204,  sections  5.5 
and  6.1,  were  incorrect. 

The  EPA  agrees  that  several  references 
in  those  sections  are  incorrect  The 
method  has  been  revised  to  correct  these 
errors. 


UMI 
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A  commenter  suggests  that  section  8.4 
of  Method  204  be  revised  to  be 
consistent  with  the  Aerospace  NESHAP 
concerning  the  verification  of  air  flow 
direction. 

The  EPA  agrees  with  the  comment 
and  the  method  has  been  revised  to 
reflect  these  changes. 

One  commenter  feels  that  dilutions 
systems  calibrated  using  Method  205 
should  be  allowed  without  approval  of 
the  Administrator  in  Methods  204A-E, 
section  5.1  and  Method  204F,  section 
5.3. 

The  EPA  agrees  that  calibration  gas 
can  be  prepared  using  dilution  systems 
calibrated  using  Method  205  without 
approval  of  the  Administrator  and  the 
methods  have  been  revised. 

A  commenter  requested  that  Methods 
204A-204F  be  revised  to  not 
automatically  invalidate  the  CE  results 
if  the  drift  check  is  in  excess  of  the 
proposed  3  percent  calibration  drift 
requirement.  In  such  situations  the 
method  should  allow  the  FIA  to  be 
recalibrated  and  whichever  calibration 
results  in  the  "worst  case"  results  be 
reported. 

The  EPA  agrees  with  the  comment 
and  the  methods  have  been  revised. 

One  commenter  suggests  that 
Methods  204A-E,  section  5.1.1  and 
Method  204F,  section  5.3.1,  be  revised 
to  allow  for  the  use  of  hydrogen  in  air 
if  appropriate  adjustments  are  made  to 
eliminate  the  oxygen  synergism  effect. 

The  Agency  agrees  that  alternative 
mixtures  should  be  allowed  if  the  user 
can  demonstrate  to  the  Administrator 
that  there  is  no  oxygen  s)mergism  effect. 
The  method  has  been  revised  to  allow 
alternative  mixtures. 
,    One  commenter  notes  that  in  Methods 
204,  204 A-F  the  term  "fugitive 
emissions"  is  used  in  a  manner 
inconsistent  with  the  definition 
contained  in  40  CFR  51.165(a)(l)(ix). 
The  commenter  suggests  the  word 
"fugitive"  should  be  changed  to 
"imcaptured." 

The  Agency  agrees  and  the  methods 
have  been  revised  to  change  "fugitive" 
to  "uncaptured." 

A  commenter  feels  that  in  Method 
204A  and  204F  the  required  accuracy  of 
the  input  weight  determinations  shoiild 
be  changed  to  allow  the  balance/digital 
scales  to  weigh  within  2  lbs  instead  of 
the  proposed  0.2  lb. 

The  Agency  believes  that  it  is  very 
important  to  get  an  accurate 
measurement  of  the  amount  of  coating 
used  during  a  test  and  that  scales  that 
read  to  within  2  lbs  are  not  accurate 
enough  in  most  test  situations. 
However,  after  reviev^ng  this  issue,  the 
Agency  also  feels  that  the  0.2  lb  limit 
may  be  too  restrictive  in  some 


situations.  Therefore,  the  method  has 
been  revised  to  read  "within  0.2  lb  or 
1.0  percent  of  the  total  weight  of  VOC 
liquid  used." 

The  EPA  has  recently  discovered  that 
the  pressure  drop  specified  in  section 
8.3  of  Method  204,  which  is  suppose  to 
correspond  to  the  minimum  required 
face  velocity  of  3,600  m/hr  (200  fpm),  is 
too  low.  According  to  the  twenty  first 
edition  of  the  "Industrial  Ventilation" 
handbook  dated  1992  the  required 
pressure  drop  is  0.013  mm  Hg  (0.007  in. 
H2O).  Therefore,  Method  204  has  been 
revised  to  reflect  this  finding. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
promulgated  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (Clean  Air  Act  Section 
307(d)(7)(A)]. 

B.  Office  of  Management  and  Budget 
Review 

Under  Executive  Order  12866  (58  FR 
51735  October  4, 1993),  the  EPA  is 
required  to  judge  whether  a  regulation 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Pursuant  to  the  terms  of  the 
Executive  Order,  this  action  has  been 
determined  to  be  "not  significant." 


C.  Regulatory  Flexibility  Act 
Compliance 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 
This  rulemaking  does  not  impose 
emission  measiu«ment  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  As  such,  it  will  not 
present  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

D.  Paperwork  Reduction  Act 

The  rule  does  not  change  any 
information  collection  requirements 
subject  of  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompeiny  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
si^oificantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this  final 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  nor 
does  this  action  significantly  or 
uniquely  impact  small  governments, 
because  this  action  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 
of  the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA), 
as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
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information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  51     . 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Capture 
efficiency.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Printing  operations,  Reporting 
and  recordkeeping  requirements, 
Surface  coating  operations.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  May  30,  1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Appendix  M  of  40  CFR  Part 
51  is  amended  as  follows: 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410. 

2.  Appendix  M,  Table  of  Contents  is 
amended  by  adding  seven  entries  to 
read  as  follows: 

Appendix  M  to  Part  51 — Recommended 
Test  Methods  for  State  Implementation 
Plans 

«         *         *         •         * 

Method  204 — Criteria  for  and  Verification 
of  a  Permanent  or  Temporary  Total 
Enclosure. 

Method  204A— Volatile  Organic 
Compounds  Content  in  Liquid  Input  Stream. 

Method  204B— Volatile  Organic 
Compounds  Elmissions  in  Captured  Stream. 

Method  204C— Volatile  Organic 
Compounds  Emissions  in  Captured  Stream 
(Dilution  Technique). 

Method  204D— Volatile  Organic 
ComfMjunds  Emissions  in  Uncaptured  Stream 
from  Temporary  Total  Enclosure. 

Method  204E— Volatile  Organic 
Compounds  Emissions  in  Uncaptured  Stream 
from  Building  Enclosure. 

Method  204F— Volatile  Organic 
Compounds  Content  in  Liquid  Input  Stream 
(Distillation  Approach). 


3.  By  adding  Method  204  to  read  as 
follows: 

Metkod  204— Criteria  for  and 
Verification  of  a  Permanent  or 
Temporary  Total  Enclosure 

1.  Scope  and  Application 

This  procedure  is  used  to  determine 
whether  a  permanent  or  temporary 
enclosure  meets  the  criteria  for  a  total 
enclosure.  An  existing  building  may  be 
used  as  a  temporary  or  permanent 
enclosure  as  long  as  it  meets  the 


appropriate  criteria  described  in  this 
method. 

2.  Summary  of  Method 

An  enclosure  is  evaluated  against  a 
set  of  criteria.  If  the  criteria  are  met  and 
if  all  the  exhaust  gases  from  the 
enclosure  are  ducted  to  a  control  device, 
then  the  volatile  organic  compounds 
(VOC)  capture  efficiency  (CE)  is 
assumed  to  be  100  percent,  and  CE  need 
not  be  measured.  However,  if  part  of  the 
exhaust  gas  stream  is  not  ducted  to  a 
control  device,  CE  must  be  determined. 

3.  Definitions 

3.1  Natural  Draft  Opening  (NDO). 
Any  permanent  opening  in  the 
enclosure  that  remains  open  during 
operation  of  the  facility  and  is  not 
connected  to  a  duct  in  which  a  fan  is 
installed. 

3.2  Permanent  Total  Enclosure  (PE). 
A  permanently  installed  enclosure  that 
completely  surrounds  a  source  of 
emissions  such  that  all  VOC  emissions 
are  captured  and  contained  for 
discharge  to  a  control  device. 

3.3  Temporary  Total  Enclosure 
(TTE).  A  temporarily  installed  enclosure 
that  completely  surrounds  a  source  of 
emissions  such  that  all  VOC  emissions 
that  are  not  directed  through  the  control 
device  (i.e.  uncaptured)  are  captured  by 
the  enclosure  and  contained  for 
discharge  through  ducts  that  allow  for 
the  accurate  measurement  of  the 
uncaptured  VOC  emissions. 

3.4  Building  Enclosure  (BE).  An 
existing  building  that  is  used  as  a  TTE. 

4.  Safety 

An  evaluation  of  the  proposed 
building  materials  and  the  design  for  the 
enclosure  is  recommended  to  minimize 
any  potential  hazards. 

5.  Criteria  for  Temporary  Total 
Enclosure 

5.1  Any  NDO  shall  be  at  least  four 
equivalent  opening  diameters  from  each 
VOC  emitting  point  unless  otherwise 
specified  by  the  Administrator. 

5.2  Any  exhaust  point  from  the 
enclosure  shall  be  at  least  foux 
equivalent  duct  or  hood  diameters  fiom 
each  NDO. 

5.3  The  total  area  of  all  NDO's  shall 
not  exceed  5  percent  of  the  surface  area 
of  the  enclosure's  four  walls,  floor,  and 
ceiling. 

5.4  The  average  facial  velocity  (FV) 
of  air  through  all  NEKD's  shall  be  at  least 
3.600  m/hr  (200  fpm).  The  direction  of 
air  flow  through  all  NDO's  shall  be  into 
the  enclosure. 

5.5  All  access  doors  and  windows 
whose  areas  are  not  included  in  section 
5.3  and  are  not  included  in  the 


calculation  in  section  5.4  shall  be  closed 
during  routine  operation  of  the  process. 

6.  Criteria  for  a  Permanent  Total 
Enclosure 

6.1  Same  as  sections  5.1  and  5.3 
through  5.5. 

6.2  All  VOC  emissions  must  be 
captured  and  contained  for  discharge 
through  a  control  device. 

7.  Quality  Control 

7.1  The  success  of  this  method  lies 
in  designing  the  TTE  to  simulate  the 
conditions  that  exist  without  the  TTE 
(i.e.,  the  effect  of  the  TTE  on  the  normal 
flow  patterns  around  the  affected 
facility  or  the  amount  of  uncaptured 
VOC  emissions  should  be  minimal).  The 
TTE  must  enclose  the  application 
stations,  coating  reservoirs,  and  all  areas 
from  the  application  station  to  the  oven. 
The  oven  does  not  have  to  be  enclosed 
if  it  is  under  negative  pressure.  The 
NDO's  of  the  temporary  enclosure  and 
an  exhaust  fan  must  be  properly  sized 
and  placed. 

7.2  Estimate  the  ventilation  rate  of 
the  TTE  that  best  simulates  the 
conditions  that  exist  without  the  TTE 
(i.e.,  the  effect  of  the  TTE  on  the  normal 
flow  patterns  around  the  affected 
facility  or  the  amount  of  uncaptured 
VOC  emissions  should  be  minimal). 
Figure  204-1  or  the  following  equation 
may  be  used  as  an  aid. 


CE  = 


QgC( 


Eq.  204-1 


QgCg+QfCf 

Measure  the  concentration  (Cg)  and 
flow  rate  (Qg)  of  the  captured  gas 
stream,  specify  a  safe  concentration  (Cf) 
for  the  uncaptured  gas  stream,  estimate 
the  CE,  and  then  use  the  plot  in  Figure 
204-1  or  Equation  204-1  to  determine 
the  volumetric  flow  rate  of  the 
uncaptured  gas  stream  (QF).  An  exhaust 
fan  that  has  a  variable  flow  control  is 
desirable. 

7.3  Monitor  the  VOC  concentration 
of  the  captured  gas  steam  in  the  duct 
before  the  capture  device  without  the 
TTE.  To  minimize  the  effect  of  temporal 
variation  on  the  captured  emissions,  the 
baseline  measurement  should  be  made 
over  as  long  a  time  period  as  practical. 
However,  the  process  conditions  must 
be  the  same  for  the  measurement  in 
section  7.5  as  they  are  for  this  baseline 
measurement.  This  may  require  short 
measuring  times  for  this  quality  control 
check  before  and  after  the  construction 
of  the  TTE. 

7.4  After  the  TTE  is  constructed, 
monitor  the  VOC  concentration  inside 
the  TTE.  This  concentration  should  not 
continue  to  increase,  and  must  not 
exceed  the  safe  level  according  to 
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Occupational  Safety  and  Health 
Administration  requirements  for 
permissible  exposure  limits.  An 
increase  in  VOC  concentration  indicates 
poor  THE  design. 

7.5    Monitor  the  VOC  concentration 
of  the  captured  gas  stream  in  the  duct 
before  the  capture  device  with  the  TTE. 
To  limit  the  effect  of  the  TTE  on  the 
process,  the  VOC  concentration  with 
and  without  the  TTE  must  be  within  10 
percent  If  the  measiu«ments  do  not 
agree,  adjust  the  ventilation  rate  from 
the  TTE  until  they  agree  within  10 
percent 

8.  Procedure 

8.1  Determine  the  equivalent 
diameters  of  the  NDO's  and  determine 
the  distances  from  each  VOC  emitting 
point  to  all  NDO's.  Determine  the 
equivalent  diameter  of  each  exhaust 
duct  or  hood  and  its  distance  to  all 
NDO's.  Calculate  the  distances  in  terms 
of  equivalent  diameters.  The  number  of 
equivalent  diameters  shall  be  at  least 
four. 

8.2  Measure  the  total  surface  area 
(At)  of  the  enclosure  and  the  total  area 


(An)  of  all  NDO's  in  the  enclosure. 
Calculate  the  NDO  to  enclosure  area 
ratio  (NEAR)  as  follows: 


NEAR 


At 


Eq.  204-2 


The  NEAR  must  be  <10.05. 

8.3    Measure  the  volumetric  flow 
rate,  corrected  to  standard  conditions,  of 
each  gas  stream  exiting  the  enclosure 
through  an  exhaust  duct  or  hood  using 
EPA  Method  2.  In  some  cases  (e.g., 
when  the  building  is  the  enclosure),  it 
may  be  necessary  to  measure  the 
volumetric  flow  rate,  corrected  to 
standard  conditions,  of  each  gas  stream 
entering  the  enclosure  through  a  forced 
makeup  air  duct  using  Method  2. 
Calculate  FV  using  the  following 
equation: 


FV  = 


Eq.  204-3 


_Qo-Qi 

An 

where: 

Qo  =  the  sum  of  the  voliunetric  flow 
from  all  gas  streams  exiting  the 
enclosing  through  an  exhaust  duct 
or  hood. 


Qj  =  the  svun  of  the  volumetric  flow 
from  all  gas  streams  into  the 
enclosure  through  a  forced  makeup 
air  duct;  zero,  if  there  is  no  forced 
makeup  air  into  the  enclosure. 

An  =  total  area  of  all  NDO's  in 
enclosxire. 

The  FV  shaU  be  at  least  3,600  m/hr 
(200  fpm).  Alternatively,  measure  the 
pressure  differential  across  the 
enclosure.  A  pressure  drop  of  0.013  mm 
Hg  (0.007  in.  HjO)  corresponds  to  an  FV 
of  3,600  m/hr  (200  fpm). 

8.4    Verify  that  the  direction  of  air 
flow  through  all  NDO's  is  inward.  If  FV 
is  less  than  9,000  m/hr  (500  fpm),  the 
continuous  inward  flow  of  air  shall  be 
verified  using  streamers,  smoke  tubes, 
or  tracer  gases.  Monitor  the  direction  of 
air  flow  for  at  least  1  hour,  with  checks 
made  no  more  than  10  minutes  apart.  If 
FV  is  greater  than  9,000  m/hr  (500  fpm), 
the  direction  of  air  flow  through  the 
NDOs  shall  be  presumed  to  be  inward 
at  all  times  without  verification. 

9.  Diagrams 
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Figure  204-1.     The  crumpler  chart. 
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Method  204A — Volatile  Organic 

Compounfis  rcntrnt  in  Liquid  Input 

Stn-atn 

1.  Scope  and  Application 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the  input  of 
volatile  organic  compounds  (VOC).  It  is 
intended  to  be  used  in  the  development 
of  liquid/gas  protocols  for  determining 
VOC  capture  efficiency  (CE)  for  surface 
coating  and  printing  operations. 

1.2  Principle.  The  amount  of  VOC 
introduced  to  the  process  (L)  is  the  simi 
of  the  products  of  the  weight  (W)  of 
each  VOC  containing  liquid  (ink,  paint, 
solvent,  etc.)  used  and  its  VOC  content 
(V). 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  runs.  Each  run  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

The  amount  of  VOC  containing  liquid 
introduced  to  the  process  is  determined 
as  the  weight  difference  of  the  feed 
material  before  and  after  each  sampling 
run.  The  VOC  content  of  the  liquid 
input  material  is  determined  by 
volatilizing  a  small  aliquot  of  the 
material  and  analyzing  the  volatile 
material  using  a  flame  ionization 
analyzer  (FLA).  A  sample  of  each  VOC 
containing  liquid  is  analyzed  with  an 
FIA  to  determine  V. 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 

Mention  of  trade  names  or  company 
products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  unless 
otherwise  noted. 

4.1  Liquid  Weight. 

4.1.1  Balances/Digital  Scales.  To 
weigh  drums  of  VOC  containing  liquids 
to  within  0.2  lb  or  1.0  percent  of  the 
total  weight  of  VOC  liquid  used. 

4.1.2  Volume  Measurement 
Apparatus  (Alternative).  Volimie  meters, 
flow  meters,  density  measiu^ment 
equipment,  etc.,  as  needed  to  achieve 
the  same  accuracy  as  direct  weight 
measurements. 

4.2  VOC  Content  (FIA  Technique). 
The  liquid  sample  ancdysis  system  is 


shovra  in  Figures  204A-1  and  204A-2. 
The  following  equipment  is  required: 

4.2.1  Sample  Collection  Can.  An 
appropriately-sized  metal  can  to  be  used 
to  collect  VOC  containing  materials.  The 
can  must  be  constructed  in  such  a  way 
that  it  can  be  grounded  to  the  coating 
container. 

4.2.2  Needle  Valves.  To  control  gas 
flow. 

4.2.3  Regulators.  For  carrier  gas  and 
calibration  gas  cylinders. 

4.2.4  Tuning.  Teflon  or  stainless 
steel  tubing  with  diameters  and  lengths 
determined  by  connection  requirements 
of  equipment.  The  tubing  between  the 
sample  oven  outiet  and  the  FIA  shall  be 
heated  to  maintain  a  temperature  of 
120±5  °C. 

4.2.5  Atmospheric  Vent.  A  tee  and 
0-  to  0.5-liter/min  rotameter  placed  in 
the  sampling  line  between  the  carrier 
gas  cylinder  and  the  VOC  sample  vessel 
to  release  the  excess  carrier  gas.  A  toggle 
valve  placed  between  the  tee  and  the 
rotameter  facilitates  leak  tests  of  the 
analysis  system. 

4.2.6  Thermometer.  Capable  of 
measuring  the  temperature  of  the  hot 
water  bath  to  within  1  "C. 

4.2.7  Sample  Oven.  Heated 
enclosure,  containing  calibration  gas 
coil  heaters,  critical  orifice,  aspirator, 
and  other  liquid  sample  analysis 
components,  capable  of  maintaining  a 
temperature  of  120±5  "C. 

4.2.8  Gas  Coil  Heaters.  Sufficient 
lengths  of  stainless  steel  or  Teflon 
tubing  to  allow  zero  and  calibration 
gases  to  be  heated  to  the  sample  oven 
temperature  before  entering  the  critical 
orifice  or  aspirator. 

4.2.9  Water  Bath.  Capable  of  heating 
and  maintaining  a  sample  vessel 
temperature  of  100±5  "C. 

4.2.10  Analytical  Balance.  To 
measure  ±0.001  g. 

4.2.11  Disposable  Syringes.  2-cc  or 
5-cc. 

4.2.12  Sample  Vessel.  Glass,  40-nil 
septum  vial.  A  separate  vessel  is  needed 
for  each  sample. 

4.2.13  Rubber  Stopper.  Two-hole 
stopper  to  accommodate  3.2-mm  (^A-in.) 
Teflon  tubing,  appropriately  sized  to  fit 
the  opening  of  the  sample  vessel.  The 
rubber  stopper  should  be  wrapped  in 
Teflon  tape  to  provide  a  tighter  seal  and 
to  prevent  any  reaction  of  the  sample 
with  the  rubber  stopper.  Alternatively, 
any  leak-free  closure  fabricated  of 
nonreactive  materials  and 
accommodating  the  necessary  tubing 
fittings  may  be  used. 

4.2.14  Critical  Orifices .  Calibrated 
critical  orifices  capable  of  providing 
constant  flow  rates  from  50  to  250  ml/ 
min  at  known  pressure  drops.  Sapphire 
orifice  assemblies  (available  fix)m 


O'Keefe  Controls  Company)  and  glass 
capillary  tubing  have  been  found  to  be 
adequate  for  this  application. 

4.2.15  Vacuum  Gauge.  Zero  to  760- 
mm  (0-  to  30-in.)  Hg  U-Tube  manometer 
or  vacuum  gauge. 

4.2.16  Pressure  Gauge.  Bourdon 
gauge  capable  of  measuring  the 
maximum  air  pressure  at  the  aspirator 
inlet  (e.g.,  100  psig). 

4.2.17  Aspirator.  A  device  capable  of 
generating  sufficient  vacuum  at  the 
sample  vessel  to  create  critical  flow 
through  the  calibrated  orifice  when 
sufficient  air  pressure  is  present  at  the 
aspirator  inlet.  The  aspirator  must  also 
provide  sufficient  sample  pressure  to 
operate  the  FIA.  The  sample  is  also 
mixed  with  the  dilution  gas  within  the 
aspirator. 

4.2.18  Soap  Bubble  Meter.  Of  an 
appropriate  size  to  calibrate  the  critical 
orifices  in  the  system. 

.     4.2.19    Organic  Concentration 
Analyzer.  An  FIA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 
propane;  however,  other  span  values 
may  be  used  if  it  can  be  demonstrated 
that  they  would  provide  more  accurate 
measurements.  The  FIA  instrument 
should  be  the  same  instrument  used  in 
the  gaseous  analyses  adjusted  with  the 
same  fuel,  combustion  air,  and  sample 
back-pressure  (flow  rate)  settings.  The 
system  shall  be  capable  of  meeting  or 
exceeding  the  following  specifications: 

4.2.19.1  Zero  Drift.  Less  than  ±3.0 
[>ercent  of  the  span  value. 

4.2.19.2  Calibration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.2.19.3  Calibration  Error.  Less  than 
±5.0  percent  of  the  calibration  gas  value. 

4.2.20  Integrator /Data  Acquisition 
System.  An  analog  or  digital  device  or 
computerized  data  acquisition  system 
used  to  integrate  the  FIA  response  or 
compute  the  average  response  and 
record  measurement  data.  The 
minimiiiB  data  sampling  fi^uency  for 
computing  average  or  integrated  values 
is  one  measurement  value  every  5 
seconds.  The  device  shall  be  capable  of 
recording  average  values  at  least  once 
per  minute. 

4.2.21  Chart  Recorder  (Optional).  A 
chart  recorder  or  similar  device  is 
recommended  to  provide  a  continuous 
analog  display  of  the  measurement 
results  during  the  liquid  sample 
analysis. 

5.  Reagents  and  Standards 

5.1    Calibration  and  Other  Gases. 
Gases  used  for  calibration,  fuel,  and 
combustion  air  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  calibration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  standards  and  shall  be 
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certified  by  the  rutuiufacturer  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufacturer  of  the  cylinder  should 
provide  a  reconunended  shelf  life  for 
each  calibration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  calibration  gas  values  not  generally 
available,  dilution  systems  calibrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 
calibration  gas  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.1.1  Fuel .  The  FIA  manufacturer's 
recommended  fuel  should  be  used.  A  40 
percent  H2/60  percent  He  or  40  percent 
H2/6O  percent  N2  gas  mixture  is 
recommended  to  avoid  an  oxygen 
synergism  effect  that  reportedly  occujv 
when  oxygen  concentration  varies 
significantly  from  a  mean  value.  Other 
mixtures  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect. 

5.1.2  Carrier  Gas.  High  purity  air 
with  less  than  1  ppm  of  organic  material 
(as  propane)  or  less  than  0.1  percent  of 
the  span  value,  whichever  is  greater. 

5.1.3  FIA  Linearity  Calibration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixture  standards  with  nominal 
propane  concentrations  of  20-30,  45-55, 
and  70-80  percent  of  the  span  value  in 
air,  res{>ectivoly.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  shown  to  the 
Administrator's  satisfaction  that  equally 
accurate  measurements  would  be 
achieved. 

5.1.4  System  Calibration  Gas.  Gas 
mixture  standard  containing  propane  in 
air,  approximating  the  undiluted  VOC 
concentration  expected  for  the  liquid 
samples. 

6.  Sample  Collection,  Preservation  and 
Storage 

6.1  Samples  must  be  collected  in  a 
manner  that  prevents  or  minimizes  loss 
of  volatile  components  and  that  does 
not  contaminate  the  coating  reservoir. 

6.2  Collect  a  100-ml  or  larger  sample 
of  the  VOC  containing  liquid  miicture  at 
each  application  location  at  the 
beginning  and  end  of  each  test  run.  A 
separate  sample  should  be  taken  of  each 
VOC  containing  liquid  added  to  the 
application  mixture  during  the  test  run. 
If  a  fresh  drum  is  needed  during  the 
sampling  run,  then  obtain  a  sample  from 
the  fresh  drum. 

6.3  When  collecting  the  sample, 
ground  the  sample  container  to  the 
coating  drum.  Fill  the  sample  container 
as  close  to  the  rim  as  possible  to 
minimize  the  amount  of  headspace. 


6.4  After  the  sample  is  collected, 
seal  the  container  so  the  sample  cannot 
leak  out  or  evaporate. 

6.5  Label  the  container  to  clearly 
identify  the  contents. 

7.  Quality  Control 

7.1  Required  instrument  quality 
control  parameters  are  found  in  the 
following  sections: 

7.1.1  The  FIA  system  must  be 
calibrated  as  specified  in  section  8.1. 

7.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  8.2. 

7.2  Audits. 

7.2.1  Audit  Procedure. 
ConcurrenUy,  analyze  the  audit  sample 
and  a  set  of  compliance  samples  in  the 
same  maimer  to  evaluate  the  technique 
of  the  analyst  and  the  standards 
preparation.  The  same  analyst, 
analytical  reagents,  and  analytical 
system  shall  be  used  both  for 
compliance  samples  and  the  EPA  audit 
sample.  If  this  condition  is  met,  auditing 
of  subsequent  compliance  analyses  for 
the  same  enforcement  agency  within  30 
days  is  not  required.  An  audit  sample 
set  may  not  be  used  to  validate  different 
sets  of  compliance  samples  under  the 
jurisdiction  of  different  enforcement 
agencies,  unless  prior  arrangements  are 
made  with  both  enforcement  agencies. 

7.2.2  Audit  Samples  and  Audit 
Sample  Availabihty.  Audit  samples  will 
be  supplied  only  to  enforcement 
agencies  for  compliance  tests.  The 
availability  of  audit  samples  may  be 
obtained  by  writing:  Source  Test  Audit 
Coordinator  (STAC)  (MD-77B),  Quality 
Assurance  Division,  Atmospheric 
Research  and  Exposure  Assessment 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711  or  by  calling  the  STAC 
at  (919)  541-7834.  The  request  for  the 
audit  sample  must  be  made  at  least  30 
days  prior  to  the  scheduled  compliance 
sample  analysis. 

7.2.3  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calctilation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  respooae 
with  the  retiuits  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 


8.  Calibration  and  Standardization 

8.1  FLA  Calibration  and  Linearity 
Check.  Make  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FIA  and 
ignite  the  burner.  Allow  the  FIA  to 
warm  up  for  the  period  reconunended 
by  the  manufacturer.  Inject  a  calibration 
gas  into  the  measvu^ment  system  and 
adjust  the  back-pressure  regulator  to  the 
value  required  to  achieve  the  flow  rates 
specified  by  the  manufacturer.  Inject  the 
zero-  and  the  high-range  calibration 
gases  and  adjust  the  analyzer  calibration 
to  provide  the  proper  responses.  Inject 
the  low-  and  mid-range  gases  and  record 
the  responses  of  the  measurement 
system.  The  calibration  and  linearity  of 
the  system  are  acceptable  if  the 
responses  for  all  four  gases  are  within  5 
percent  of  the  resp>ective  gas  values.  If 
the  performance  of  the  system  is  not 
acceptable,  repair  or  adjust  the  system 
and  repeat  the  linearity  check.  Conduct 
a  calibration  and  linearity  check  after 
assembling  the  analysis  system  and  after 
a  major  change  is  made  to  the  system. 

8.2  Systems  Drift  Checks.  After  each 
sample,  repeat  the  system  calibration 
checks  in  section  9.2.7  before  any 
adjustments  to  the  FLA  or  measurement 
system  are  made.  If  the  zero  or 
calibration  drift  exceeds  ±3  percent  of 
the  span  value,  discard  the  result  and 
repeat  the  analysis. 

Alternatively,  recalibrate  the  FIA  as  in 
section  8.1  and  report  the  results  using 
both  sets  of  calibration  data  (i.e.,  data 
determined  prior  to  the  test  period  and 
data  determined  following  the  test 
period).  The  data  that  results  in  the 
lowest  CE  value  shall  be  reported  as  the 
results  for  the  test  run. 

8.3  Critical  Orifice  Calibration. 

8.3.1  Each  critical  orifice  must  be 
calibrated  at  the  specific  operating 
conditions  under  which  it  will  be  used. 
Therefore,  assemble  all  components  of 
the  liquid  sample  analysis  system  as 
shown  in  Figure  204A-3.  A  stopwatch 
is  also  required. 

8.3.2  Turn  on  the  sample  oven, 
sample  line,  and  water  bath  heatera,  and 
allow  the  system  to  reach  the  proper 
operating  temperature.  Adjust  the 
aspirator  to  a  vacuum  of  380  mm  (15  in.) 
Hg  vacuum.  Measure  the  time  required 
for  one  soap  bubble  to  move  a  known 
distance  and  record  barometric 
pressure. 

8.3.3  Repeat  the  calibration 
procedure  at  a  vacuum  of  406  mm  (16 
in.)  Hg  and  at  25-mm  (1-in.)  Hg  intervals 
until  three  conaecutive  dslarminations 
provide  the  sane  flow  rate.  Calculate 
the  critical  flow  rate  for  the  orifice  in 
ml/min  at  standard  conditions.  Record 
the  vacuum  necessary  to  achieve  critical 
flow. 
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9.  Procedure 

9.1  Extermination  of  Liquid  Input 
Weight. 

9.1.1  Weight  Difference.  Detenniae 
the  amount  of  material  introduced  to  the 
process  as  the  weight  difference  of  the 
feed  material  before  and  after  each 
sampling  run.  In  determining  the  total 
VOC  containing  liquid  usage,  account 
for: 

(a)  The  initial  (beginning)  VOC 
containing  liquid  mixture. 

(b)  Any  solvent  added  during  the  test 
run. 

(c)  Any  coating  added  during  the  test 
run. 

(d)  Any  residual  VCXH  containing 
liquid  mixture  remaining  at  the  end  of 
the  sample  run. 

9.1.1.1  Identify  ali  points  where 
VOC  containing  liquids  are  introduced 
to  the  process.  To  obtain  an  accurate 
measurement  of  VCXH  containing 
liquids,  start  with  an  empty  fountain  (if 
applicable).  After  completing  the  run, 
drain  the  liquid  in  the  fountain  back 
into  the  liquid  dnun  (if  possible)  and 
weigh  the  drum  again.  Weigh  the  VOC 
containing  liquids  to  ±0.5  percent  of  the 
total  wei^t  (full)  or  ±1.0  percent  of  the 
total  weight  of  VOC  containing  liquid 
used  during  the  sample  nm,  whichever 
is  less.  If  the  residual  liquid  cannot  be 
returned  to  the  dnim,  drain  the  fountain 
into  a  preweighed  empty  drum  to 
determine  the  final  weight  of  the  liquid. 

9.1.1.2  If  it  is  not  possible  to 
measure  a  single  representative  mixture, 
then  weigh  the  various  components 
separately  (e.g.,  if  solvent  is  added 
during  the  sampling  run,  weigh  the 
solvent  before  it  is  added  to  the 
mixture).  If  a  fresh  drum  of  VOC 
containing  liquid  is  needed  during  the 
run,  then  weigh  both  the  empty  drum 
and  fresh  drum. 

9.1.2  Volume  Measurement 
(Alternative).  If  direct  weight 
measiuements  are  not  feasible,  the  tester 
may  use  volume  meters  or  flow  rate 
meters  and  density  measurements  to 
determine  the  weight  of  liquids  used  if 
it  can  be  demonstrated  tiiat  the 
technique  produces  results  equivalent  to 
the  direct  weight  measurements.  If  a 
single  representative  mixture  caimot  be 
measured,  measure  the  components 
separately. 

9.2  Determination  of  VOC  Content 
in  Input  Liquids 

9.2.1  Assemble  the  liquid  VOC 
content  analysis  system  as  shown  in 
Figure  204  A-1. 

9.2.2  Permanently  identify  all  of  the 
critical  orifices  that  may  be  used. 
Calibrate  each  critical  orifice  under  the 
expected  operating  conditions  (i.e., 
•ample  vacuum  and  temperature) 


against  a  volume  meter  as  described  in 
section  8.3. 

9.2.3  Label  and  tare  the  sample 
vessels  (including  the  stoppers  and 
caps)  and  the  syringes. 

9.2.4  Install  an  empty  sample  vessel 
and  perform  a  leak  test  of  the  system. 
Close  the  carrier  gas  valve  and 
atmospheric  vent  and  evacuate  the 
sample  vessel  to  250  mm  (10  in.)  Hg 
absolute  or  less  using  the  aspirator. 
Close  the  toggle  valve  at  the  inlet  to  the 
aspirator  and  observe  the  vacuum  for  at 
least  1  minute.  If  there  is  any  change  in 
the  sample  pressure,  release  the 
vacuum,  adjust  or  repair  the  apparatus 
as  necessary,  and  re{}eat  the  leak  test. 

9.2.5  Perform  the  analyzer 
calibraUoD  and  linearity  checks 
according  to  the  procedure  in  section 
5.1.  Record  the  responses  to  each  of  the 
calibration  gases  and  the  back-pressure 
setting  of  the  FIA. 

9.2.6  Establish  the  appropriate 
dilution  ratio  by  adjusting  the  aspirator 
air  supply  or  substituting  critical 
orifices.  Operate  the  aspirator  at  a 
vacuum  of  at  least  25  mm  (1  in.)  Hg 
greater  than  the  vacuum  necessary  to 
achieve  critical  flow.  Select  the  dilution 
ratio  so  that  the  maximum  response  of 
the  FIA  to  the  sample  does  not  exceed 
the  high-range  calibration  gas. 

9.2.7  Perform  system  calibration 
checks  at  two  levels  by  introducing 
compressed  gases  at  the  inlet  to  the 
sample  vessel  while  the  aspirator  and 
dilution  devices  are  operating.  Perform 
these  checks  using  the  carrier  gas  (zero 
concentration)  and  the  system 
calibration  gas.  If  the  response  to  the 
carrier  gas  exceeds  ±0.5  percent  of  span, 
clean  or  repair  the  apparatus  and  repeat 
the  check.  Adjust  the  dilution  ratio  as 
neceaaary  to  achieve  the  correct 
response  to  the  upscale  check,  but  do 
not  adjust  the  analyzer  calibration. 
Record  the  identification  of  the  orifice, 
aspirator  air  supply  pressure,  FIA  back- 
pressure, and  the  responses  of  the  FIA 
to  the  carrier  and  system  calibration 


9.2.8  After  completing  the  above 
checks,  inject  the  system  calibration  gas 
for  approximately  10  minutes.  Time  the 
exact  duration  of  the  gas  injection  using 
a  stopwatch.  Determine  the  area  under 
the  FIA  response  curve  and  calculate 
the  system  response  factor  based  on  the 
sample  gas  flow  rate,  gas  concentration, 
and  the  duration  of  the  injection  as 
compared  to  the  integrated  response 
using  Equations  204A-2  and  204A-3. 

9.2.9  Verify  that  the  sample  oven 
and  sample  line  tempOTatures  are  120± 
5"C  and  that  the  water  bath  temperature 
U  100±  5'X:. 

9.2.10  Fill  a  tared  syringe  with 
approximately  1  g  of  the  VOC 


contaioiag  liquid  ana  weigh  it.  Transfer 
the  liquid  to  a  tared  sample  vessel.  Plug 
the  sample  vessel  to  minimize  sample 
loss.  Weigh  the  sample  vessel 
containing  the  liquid  to  determine  the 
amount  of  sample  actually  received. 
Also,  as  a  quality  control  check,  weigh 
the  empty  syringe  to  determine  the 
amount  of  material  delivered.  Tlie  two 
coating  sample  weights  should  agree 
within  0.02  g.  If  not,  repeat  the 
procedure  until  an  ucceptable  sample  is 
obtained. 

9.2.11  Connect  the  vessel  to  the 
analysis  system.  Adjust  the  aspirator 
supply  pressure  to  the  correct  value. 
Open  the  valve  on  the  carrier  gas  supply 
to  the  sample  vessel  and  adjust  it  to 
provide  a  slight  excess  flow  to  the 
atmospheric  vent.  As  soon  as  the  initial 
response  of  the  FIA  begins  to  decrease, 
inunerse  the  sample  vessel  in  the  water 
bath.  (Applying  heat  to  the  sample 
vessel  too  soon  may  cause  the  FIA 
response  to  exceed  the  calibrated  range 
of  the  instrument  and,  thus,  invalidate 
the  analysis.) 

9.2.12  Continuously  measiue  and 
record  the  response  of  the  FIA  until  all 
of  the  volatile  material  has  been 
evaporated  from  the  sample  and  the 
instrument  response  has  returned  to  the 
baseline  (i.e.,  response  less  than  0.5 
percent  of  the  span  value).  Observe  the 
aspirator  supply  pressure,  FIA  back- 
pressure, atmospheric  vent,  and  other 
system  operating  parameters  during  the 
run;  repeat  the  analysis  procedure  if  any 
of  these  parameters  deviate  &om  the 
valaes  established  during  the  system 
calibration  checks  in  section  9.2.7.  After 
each  sample,  perform  the  drift  check 
described  in  section  8.2.  If  the  drift 
check  results  are  acceptable,  calculate 
the  VOC  content  of  the  sample  using  the 
equations  in  section  11.2.  Alternatively , 
recalibrate  the  FIA  as  in  section  8.1  and 
report  the  results  using  both  sets  of 
calibration  data  (i.e.,  data  detennined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
the  test  run.  Integrate  the  area  under  the 
FIA  res[>onse  curve,  or  determine  the 
average  concentration  response  and  the 
duration  of  sample  analysis. 

10.  Data  Analysis  and  Calculations 

10.1     Nomenclature. 
At.=area  under  the  response  curve  of  the 

liquid  sample,  area  count 
As=area  under  the  response  curve  of  the 

calibratioo  gas,  area  count. 
Cs=actiial  concentration  of  system 

calibration  gas,  ppm  propane. 
K=1.830  X  10-»g/(ml-ppm). 
L=total  VOC  content  of  liquid  input,  kg. 


/^ 
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ML=niass  of  liquid  sample  delivered  to 

the  sample  vessel,  g. 
q  =  flow  rate  through  critical  orifice,  ml/ 

min. 
RF=Iiquid  analysis  system  response 

factor,  g/area  count. 
6s=total  gas  injection  time  for  system 
calibration  gas  during  integrator 
calibration,  min. 


VFj=final  VOC  fracUon  of  VOC 
containing  liquid  j. 
Vij=initial  VCX:  fraction  of  VOC 

containing  liquid  j. 
Vaj=VC)C  fraction  of  VOC  containing 

liquid  j  added  during  the  ruin. 
V=VOC  fraction  of  liquid  sample. 
WFj=weight  of  VOC  containing  liquid  j 

remaining  at  end  of  the  run,  kg. 


Wij=weight  of  VOC  containing  liquid  j  at 
beginning  of  the  nm,  kg. 

WAj=weight  of  VOC  containing  liquid  j 
added  during  the  run,  kg. 

10.2    Calculations 

10.2.1    Total  VOC  Content  of  the 
Input  VOC  Containing  Liquid. 


ISS 


L  =  I V,  w,j  -  £  Vpj  Wp3 + X  v^j  w^^ 

Fi  j=l  H 


Eq.  204A-1 


10.2.2    Liquid  Sample  Analysis 
System  Response  Factor  for  Systems 
Using  Integrators,  Grams/ Area  Count. 


RF  = 


CsqOsK 


Eq.  204A-2 


M, 


Eq.  204A-3 


10.2.3    VOC  Content  of  the  Liquid 
Sample. 


11.  Method  Performance 

The  measurement  uncertainties  are 
estimated  for  each  VOC  containing 
liquid  as  follows:  W  =  ±2.0  percent  and 


V  =  ±4.0  percent.  Based  on  these 
numbers,  the  probable  uncertainty  for  L 
is  estimated  at  about  ±4.5  percent  for 
each  VOC  containing  liquid. 

12.  Diagrams 
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Figure  204A-2.  VOC  sampling  vessel. 
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Method  204B — Voiatile  Organic 
Compounds  Emissions  in  Captured 
Stream 

1 .  Scope  and  Application 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the  volatile 
organic  compounds  (VCXZ)  content  of 
captured  gas  streams.  It  is  intended  to 
be  used  in  the  development  of  a  gas/gas 
protocol  for  determining  VCXZ  captiu« 
efficiency  (CE)  for  surface  coating  and 
printing  operations.  The  procedure  may 
not  be  acceptable  in  certain  site-specific 
situations  [e.g.,  when:  (1)  direct-fired 
heaters  or  other  circumstances  affect  the 
quantity  of  VOC  at  the  control  device 
inlet;  and  (2)  particulate  organic 
aerosols  are  formed  in  the  process  and 
are  present  in  the  captiued  emissions]. 

1 . 2  Principle.  The  amount  of  VOC 
captured  (G)  is  calculated  as  the  sum  of 
the  products  of  the  VCXH  content  (Cgj), 
the  flow  rate  (Qgj).  and  the  sample  time 
(0c )  from  each  captured  emissions 
point. 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  runs.  Each  run  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

A  gas  sample  is  extracted  from  the 
source  though  a  heated  sample  line  and, 
if  necessary,  a  glass- fiber  filter  to  a  flame 
ionization  analyzer  (FLA). 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 

Mention  of  trade  names  or  company 
products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  unless 
otherwise  noted. 

4.1     Gas  V(X:  Concentration.  A 
schematic  of  the  measurement  system  is 
shown  in  Figure  204B-1.  The  main 
components  are  as  follows: 

4.1.1  Sample  Probe.  Stainless  steel 
or  equivalent.  The  probe  shall  be  heated 
to  prevent  VOC  condensation. 

4.1.2  Calibration  Valve  Assembly. 
Three-way  valve  assembly  at  the  outlet 
of  the  sample  probe  to  direct  the  zero 
and  calibration  gases  to  the  analyzer. 
Other  methods,  such  as  quick-connect 
lines,  to  route  calibration  gases  Id  the 


outlet  of  the  sample  probe  are 
acceptable. 

4.1.3  Sample  Line.  Stainless  steel  or 
Teflon  tubing  to  transport  the  sample 
gas  to  the  analyzer.  The  sample  line 
must  be  heated  to  prevent  condensation. 

4.1.4  Sample  Pump.  A  leak-free 
pump,  to  pull  the  sample  gas  through 
the  system  at  a  flow  rate  sufficient  to 
minimize  the  response  time  of  the 
measuramqnt  system.  The  components 
of  the  pump  that  contact  the  gas  stream 
shall  be  constructed  of  stainless  steel  or 
Teflon.  The  sample  pump  must  be 
heated  to  prevent  condensation. 

4.1.5  Sample  Flow  Rate  Control.  A 
sample  flow  rate  control  valve  and 
rotameter,  or  equivalent,  to  maintain  a 
constant  sampling  rate  within  10 
percent.  The  flow  rate  control  valve  and 
rotameter  must  be  heated  to  prevent 
condensation.  A  control  valve  may  also 
be  located  on  the  sample  pump  bypass 
loop  to  assist  in  controlling  the  sample 
pressure  and  flow  rate. 

4.1.6  Organic  Concentration 
Analyzer.  An  FLA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 
propane;  however,  other  span  values 
may  be  used  if  it  can  be  demonstrated 
to  the  Administrator's  satisfaction  that 
they  would  provide  equally  accurate 
measurements.  The  system  shall  be 
capable  of  meeting  or  exceeding  the 
following  specifications: 

4.1.6.1  Zero  Drift.  Less  than  ±3.0 
percent  of  the  span  value. 

4.1.6.2  Calibration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.1.6.3  Calibration  Error.  Less  than 
±5.0  percent  of  the  calibration  gas  value. 

4.1.6.4  Response  Time,  l^ss  than  30 
seconds. 

4.1.7  Integrator/Data  Acquisition 
System.  An  analog  or  digital  device,  or 
computerized  data  acquisition  system 
used  to  integrate  the  FIA  response  or 
compute  the  average  response  and 
record  measurement  data.  The 
minimum  data  sampling  frequency  for 
computing  average  or  integrated  values 
is  one  measurement  value  every  5 
seconds.  The  device  shall  be  capable  of 
recording  average  values  at  least  once 
per  minute. 

4.2    Captiired  Emissions  Volumetric 
Flow  Rate. 

4.2.1  Method  2  or  2 A  Apparatus.  For 
determining  volumetric  flow  rate. 

4.2.2  Method  3  Apparatus  and 
Reagents.  For  determining  molecular 
weight  of  the  gas  stream  An  estimate  of 
the  molecular  weight  of  the  gas  stream 
may  be  used  if  approved  by  the 
Administrator. 

4.2.3  Method  4  Apparatus  and 
Reagents.  For  determining  moisture 
content,  if  necessary. 


5.  Reagents  and  Standards 

5.1     Calibration  and  Other  Gases. 
Gases  used  for  calibration,  fuel,  and 
combustion  air  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  calibration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  standards  and  shall  be 
certified  by  the  manufacturer  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufacturer  of  the  cylinder  should 
provide  a  recommended  shelf  life  for 
each  calibration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  calibration  gas  values  not  generally 
available,  dilution  systems  calibrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 
calibration  g£is  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.1.1  Fuel.  The  FLA  manufactiuer's 
recommended  fuel  should  be  used.  A  40 
percent  H2/6O  percent  He  or  40  percent 
H2/6O  percent  N2  gas  mixture  is 
recommended  to  avoid  an  oxygen 
synergism  effect  that  reportedly  occurs 
when  oxygen  concentration  varies 
significantly  from  a  mean  value.  Other 
mixtiu«s  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect. 

5.1.2  Carrier  Gas.  High  purity  air 
with  less  than  1  ppm  of  organic  material 
(as  propane  or  carbon  equivalent)  or  less 
than  0.1  percent  of  the  span  value, 
whichever  is  greater. 

5.1.3  FLA  Linearity  Calibration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixture  standards  with  nominal 
propane  concentrations  of  20-30,  45—55, 
and  70-80  percent  of  the  span  value  in 
air,  respectively.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  shown  to  the 
Administrator's  satisfaction  that  equally 
accurate  measurements  would  be 
achieved. 

5.2     Particulate  Filter.  An  in-stack  or 
an  out-of-stack  glass  fiber  filter  is 
reconunended  if  exhaust  gas  particulate 
loading  is  significant.  An  out-of-stack 
filter  must  be  heated  to  prevent  any 
condensation  unless  it  can  be 
demonstrated  that  no  condensation 
occurs. 

6.  Quality  Control 

6.1  Required  instrument  quality 
control  parameters  are  foimd  in  the 
following  sections: 

6.1.1  The  FIA  system  must  be 
calibrated  as  specified  in  section  7.1. 

6.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  7.2. 

6.1.3  The  system  check  must  be 
conducted  as  specified  in  section  7.3. 
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6.2    Audits. 

6.2.1  Amdysis  Audit  Procedure. 
Immediately  before  each  test,  analyze  an 
audit  cylinder  as  described  in  section 
7.2.  The  analysis  audit  must  agree  with 
the  audit  cylinder  concentration  within 
10  percent. 

6.2.2  Audit  Samples  and  Audit 
Sfimple  Availability.  Audit  samples  will 
be  supplied  only  to  enforcement 
agencies  for  compliance  tests.  The 
availability  of  audit  samples  may  be 
obtained  by  writing:  Source  Test  Audit 
Coordinator  (STAC)  (MD-77B),  Quality 
Assurance  Division,  Atmospheric 
Research  and  Exposiue  Assessment 
Labortory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Paric,  NC  27711  or  by  calling  the  STAC 
at  (919)  541-7834.  The  request  for  the 
audit  sample  must  be  made  at  least  30 
days  prior  to  the  scheduled  compliance 
sample  analysis. 

6.2.3  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  cc^y  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

7.  Calibration  and  Standardization 

7.1     FIA  Calibration  and  Linearity 
Check.  N4ake  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FLA  and 
ignite  the  burner.  Allow  the  FIA  to 
warm  up  for  the  period  reconunended 
by  the  manufacturer.  Inject  a  calibration 
gas  into  the  measurement  system  and 
adjust  the  back-pressure  regulator  to  the 
value  required  to  achieve  the  flow  rates 
specified  by  the  manufacturer.  Inject  the 
zero-and  the  high-range  calibration 
gases  and  adjust  the  analyzer  calibration 
to  provide  the  proper  responses.  Inject 
the  low-  and  mid-range  gases  and  record 
the  responses  of  the  measurement 
system.  The  calibration  and  linearity  of 
the  system  are  acceptable  if  the 
responses  for  all  four  gases  are  within  5 
percent  of  the  respective  gas  values.  If 
the  performance  of  the  system  is  not 
acceptable,  repair  or  adjust  the  system 
and  repeat  the  linearity  check.  Conduct 
a  calibration  and  Unearity  check  after 
assembling  the  analysis  system  and  after 
a  major  change  is  made  to  the  system. 


7.2  Systems  Drift  Checks.  Select  the 
calibration  gas  that  most  closely 
approximates  the  concentration  of  the 
captured  emissions  for  conducting  the 
drift  checks.  Introduce  the  zero  and 
caUbration  gases  at  the  calibration  valve 
assembly  and  verify  that  the  appropriate 
gas  flow  rate  and  pressure  are  present  at 
the  FIA.  Record  the  measurement 
system  responses  to  the  zero  and 
calibration  gases.  The  performance  of 
the  system  is  acceptable  if  the  difference 
between  the  drift  check  measurement 
and  the  value  obtained  in  section  7.1  is 
less  than  3  percent  of  the  span  value. 
Alternatively,  recalibrate  the  FIA  as  in 
section  7.1  and  report  the  results  using 
both  sets  of  cahbration  data  (i.e.,  data 
determined  prior  to  the  test  period  and 
data  determined  follov^^ng  the  test 
period).  The  data  that  results  in  the 
lowest  CE  value  shall  be  reported  as  the 
results  for  the  test  run.  Conduct  the 
system  drift  checks  at  the  end  of  each 
run. 

7.3  System  ChecL  Inject  the  high- 
range  calibration  gas  at  the  inlet  of  the 
sampling  probe  and  record  the  response. 
The  performance  of  the  system  is 
acceptable  if  the  measurement  system 
response  is  within  5  percent  of  the  value 
obtained  in  section  7.1  for  the  high- 
range  cahbration  gas.  Conduct  a  system 
check  before  and  after  each  test  run. 

8.  Procedure 

8.1.    Determination  of  Volumetric 
Flow  Rate  of  Captured  Emissions. 

8.1.1  Locate  all  points  where 
emissions  are  captured  from  the  affected 
facihty.  Using  Method  1,  determine  the 
sampling  points.  Be  sure  to  check  each 
site  for  cyclonic  or  swirling  flow. 

8.1.2  Measure  the  velocity  at  each 
sampling  site  at  least  once  every  hour 
during  each  sampling  run  using  Method 
2  or  2A. 

8.2    Determination  of  VOC  Ctmtent  of 
Captiued  Emissions. 

8.2.1  Analysis  Duration.  Measure 
the  VOC  responses  at  each  captured 
emissions  point  during  the  entire  test 
run  or,  if  applicable,  while  the  process 
is  opterating.  If  there  are  multiple 
captured  emission  locations,  design  a 
sampling  system  to  allow  a  single  FIA 
to  be  used  to  determine  the  VOC 
responses  at  all  sampling  locations. 

8.2.2  Gas  VOC  Concentration. 

8.2.2.1  Assemble  the  sample  train  as 
shown  in  Figure  204B-1 .  CaUbrate  the 
FIA  according  to  the  procedure  in 
section  7.1. 

8.2.2.2  Conduct  a  system  check 
according  to  the  procedure  in  section 
7.3. 

8.2.2.3  Install  the  sample  probe  so 
that  the  probe  is  centrally  located  in  the 


stack,  pipe,  or  duct,  and  is  sealed  tightly 
at  the  stack  port  connection. 

8.2.2.4  Inject  zero  gas  at  the 
calibration  valve  assembly.  Allow  the 
measurement  system  response  to  reach 
zero.  Measure  the  system  response  time 
as  the  time  required  for  the  system  to 
reach  the  effluent  concentration  after 
the  cahbration  valve  has  been  returned 
to  the  effluent  sampling  position. 

8.2.2.5  Conduct  a  system  check 
before,  and  a  system  drift  check  after, 
each  sampling  run  according  to  the 
procedures  in  sections  7.2  and  7.3.  If  the 
drift  check  following  a  run  indicates 
unacceptable  performance  (see  section 
7.3),  the  run  is  not  vahd.  Alternatively, 
recahbrate  the  FIA  as  in  section  7.1  and 
report  the  results  using  both  sets  of 
caUbration  data  (i.e.,  data  determined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
the  test  run.  The  tester  may  elect  to 
perform  system  drift  checks  during  the 
run  not  to  exceed  one  drift  check  per 
hour. 

8.2.2.6  Verify  that  the  sample  lines, 
filter,  and  piunp  temperatures  are  120±5 

8.2.2.7  Begin  sampling  at  the  start  of 
the  test  period  and  continue  to  sample 
during  the  entire  run.  Record  the 
starting  and  ending  times  and  any 
required  process  information  as 
appropriate.  If  multiple  captured 
emission  locations  are  sampled  using  a 
single  FIA,  sample  at  each  location  for 
the  same  amount  of  time  (e.g.,  2 
minutes)  and  continue  to  switch  from 
one  location  to  another  for  the  entire 
test  run.  Be  sure  that  total  sampling  time 
at  each  location  is  the  same  at  the  end 
of  the  test  run.  Collect  at  least  four 
separate  measurements  from  each 
sample  point  during  each  hour  of 
testing.  Disregard  the  measurements  at 
each  sampling  location  until  two  times 
the  response  time  of  the  measurement 
system  has  elapsed.  Continue  sampling 
for  at  least  1  minute  and  record  the 
concentration  measurements. 

8.2.3    Background  Concentration. 

Nate:  Not  applicable  when  the  building  is 
used  as  the  temporary  total  enclosure  (TTE). 

8.2.3.1  Locate  all  natural  draft 
openings  (NDO's)  of  the  TTE.  A 
sampling  point  shall  be  at  the  center  of 
each  NDO,  unless  otherwise  specified 
by  the  Administrator.  If  there  are  more 
than  six  NDO's,  choose  six  sampling 
points  evenly  spaced  among  the  NDO's. 

8.2.3.2  Assemble  the  sample  train  as 
shown  in  Figure  204B-2.  CaUbrate  the 
FIA  and  conduct  a  system  check 
according  to  the  procedures  in  sections 
7.1  and  7.3. 
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Note:  This  sample  train  shall  be  separate 
from  the  sample  train  used  to  measure  the 
captiued  emissions. 

8.2.3.3  Position  the  probe  at  the 
sampling  location. 

8.2.3.4  Determine  the  response  time, 
conduct  the  system  check,  and  sample 
according  to  the  procedures  described 
in  sections  8.2.2.4  dirough  8.2.2.7. 

8.2.4     Alternative  Procedure.  The 
direct  interface  sampling  and  analysis 
procedure  described  in  section  7.2  of 
Method  18  may  be  used  to  determine 
the  gas  VOC  concentration.  The  system 
must  be  designed  to  collect  and  analyze 
at  least  one  sample  every  10  minutes.  If 
the  alternative  procedure  is  used  to 
determine  the  VOC  concentration  of  the 
captured  emissions,  it  must  also  be  used 
to  determine  the  VOC  concentration  of 
the  uncaptured  emissions. 

9.  Data  Analysis  and  Calculations 

9.1     Nomenclature. 

A,=area  of  NDO  i,  ft^. 

AN=total  area  of  all  NDO's  in  the 
enclosure,  ft^. 

CBi=corrected  average  VOC 

concentradon  of  background 
emissions  at  point  i,  ppm  propane. 

CB=average  background  concentration, 
ppm  propane. 


CGj=corrected  average  VOC 

concentration  of  captvu^d  emissions 

at  point  j,  ppm  propane. 
CDH=average  measured  concentration 

fo;  the  drift  check  calibration  gas, 

ppm  propane. 
CDo=average  system  drift  check 

concentration  for  zero 

concentration  gas,  ppm  propane. 
CH=actual  concentration  of  the  drift 

check  calibration  gas,  ppm  propane. 
Ci=imcorrected  average  backgroimd 

VOC  concentration  measured  at 

point  i,  ppm  propane. 
Cj=imcorrected  average  VOC 

concentration  measured  at  point  j, 

ppm  propane. 
G=total  VOC  content  of  captured 

emissions,  kg. 
K, =1.830x10-*  kg/(m3-ppm). 
n=number  of  measurement  points. 
QGj=average  effluent  volumetric  flow 

rate  corrected  to  standard 

conditions  at  captured  emissions 

point  j,  m^/min. 
0c=total  duration  of  captured 

emissions. 
9.2    Calculations. 
9.2.1    Total  VOC  Captured 
Emissions. 


G  =  S(cGj-CB)QGjecK, 


Eq.  204B-1 


9.2.2    VOC  Concentration  of  the 
Captured  Emissions  at  Point  j. 


^gj-(Cj~Cdo) 


^DH  ~^DO 


Eq.  204B-2 


9.2.3     Background  VOC 
Concentration  at  Point  i. 


CB.=(Ci-CDo)^    ^"  Eq.204B-3 

•-DH  ~'-DO 

9.2.4     Average  Background 
Concentration. 


ZCB,Ai 


C    -M. 


Eq.  204&4 


Note:  If  the  concentration  at  each  point  is 
within  20  percent  of  the  average 
concentration  of  all  {)oints,  then  use  the 
arithmetic  average. 

10.  Method  Performance 

The  measurement  uncertainties  are 
estimated  for  each  captured  or 
uncaptured  emissions  point  as  follows: 
Qgj=±5.5  percent  and  Cgj=±5.0  percent. 
Based  on  these  numbers,  the  probable 
uncertainty  for  G  is  estimated  at  about 
±7.4  percent. 

1 1 .  Diagrams 

BUJJNQ  CODE  t6tO-tO-P 
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Method  204C— Volatile  Organic 
Compounds  Emissions  in  Captured 
Stream  (Dilution  Technique) 

1 .  Scope  and  Application 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the  volatile 
organic  compounds  (VOC)  content  of 
captured  gas  streams.  It  is  intended  to 
be  used  in  the  development  of  a  gas/gas 
protocol  in  which  uncaptured  emissions 
are  also  measured  for  determiaing  VOC 
capture  efficiency  (CE)  for  surface 
coating  and  printing  operations.  A 
dilution  system  is  used  to  reduce  the 
VOC  concentration  of  the  captured 
emissions  to  about  the  same 
concentration  as  the  uncaptured 
emissions.  The  procedure  may  not  be 
acceptable  in  certain  site-specific 
situations  [e.g.,  when:  (1)  direct-fired 
heaters  or  other  circiunstances  affect  the 
quantity  of  VOC  at  the  control  device 
inlet;  and  (2)  particulate  organic 
aerosols  are  formed  in  the  process  and 
are  present  in  the  captured  emissions]. 

1 .2  Principle.  The  amount  of  VOC 
captured  (G)  is  calculated  as  the  sum  of 
the  products  of  the  VOC  content  (CgJ. 
the  flow  rate  (Qcj).  and  the  sampling 
time  (6c)  fix)m  each  captured  emissions 
point. 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  runs.  Each  run  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

A  gas  sample  is  extracted  firom  the 
source  using  an  in-stack  dilution  probe 
through  a  heated  sample  line  and,  if 
necessary,  a  glass  fiber  filter  to  a  flame 
ionization  analyzer  (FLA).  The  sample 
train  contains  a  sample  gas  manifold 
which  allows  multiple  points  to  be 
sampled  using  a  single  FLA. 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 

Mention  of  trade  names  or  company 
products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  unless 
otherwise  noted. 

4.1    Gas  VOC  Concentration.  A 
schematic  of  the  measurement  system  is 


shown  in  Figure  204C-1.  The  main 
components  are  as  follows: 

4.1.1  Dilution  System.  A  Kipp  in- 
stack  dilution  probe  and  controller  or 
similar  device  may  be  used.  The 
dilution  rate  may  be  changed  by 
substituting  different  critical  orifices  or 
adjustments  of  the  aspirator  supply 
pressure.  The  dilution  system  shall  be 
heated  to  prevent  VOC  condensation. 
Note:  An  out-of-stack  dilution  device 
may  be  used. 

4.1.2  Calibration  Valve  Assembly. 
Three-way  valve  assembly  at  the  outlet 
of  the  sample  probe  to  direct  the  zero 
and  calibration  gases  to  the  analyzer. 
Other  methods,  such  as  quick-cotmect 
lines,  to  route  calibration  gases  to  the 
outlet  of  the  sample  probe  are 
acceptable. 

4.1.3  Sample  Line.  Stainless  steel  or 
Teflon  tubing  to  transport  the  sample 
gas  to  the  analyzer.  The  sample  line 
must  be  heated  to  prevent  condensation. 

4.1.4  Sample  Pump.  A  leak-free 
piunp,  to  pull  the  sample  gas  through 
the  system  at  a  flow  rate  sufficient  to 
minimize  the  response  time  of  the 
measurement  system.  The  components 
of  the  pump  that  contact  the  gas  stream 
shall  be  constructed  of  stainless  steel  or 
Teflon.  The  sample  pump  must  be 
heated  to  prevent  condensation. 

4.1.5  Sample  Flow  Rate  Control.  A 
sample  flow  rate  control  valve  and 
rotameter,  or  equivalent,  to  maintain  a 
constant  sampling  rate  within  10 
percent.  The  flow  control  valve  and 
rotameter  must  be  heated  to  prevent 
condensation.  A  control  valve  may  also 
be  located  on  the  sample  pump  bypass 
loop  to  assist  in  controlling  the  sample 
pressure  and  flow  rate. 

4.1.6  Sample  Gas  Manifold.  Capable 
of  diverting  a  portion  of  the  sample  gas 
stream  to  the  FIA,  and  the  remainder  to 
the  bypass  discharge  vent.  The  manifold 
components  shall  be  constructed  of 
stainless  steel  or  Teflon.  If  captxired  or 
uncaptured  emissions  are  to  be 
measured  at  multiple  locations,  the 
measurement  system  shall  be  designed 
to  use  separate  sampling  probes,  lines, 
and  pumps  for  each  measurement 
location  and  a  common  sample  gas 
manifold  and  FLA.  The  sample  gas 
manifold  and  connecting  lines  to  the 
FLA  must  be  heated  to  prevent 
condensation. 

Note:  Depending  on  the  number  of 
sampling  prnints  and  their  location,  it  may 
not  be  possible  to  use  only  one  FIA.  However 
to  reduce  the  effect  of  calibration  error,  the 
number  of  FIA's  used  during  a  test  should  be 
keep  as  small  as  possible. 

4.1.7  Organic  Concentration 
Analyzer.  An  FLA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 


pro{>ane:  howevei,  uuier  span  values 
may  be  used  if  it  can  be  demonstrated 
to  the  Administrator's  satisfaction  that 
they  would  provide  equally  accurate 
measiuements.  The  system  shall  be 
capable  of  meeting  or  exceeding  the 
following  specifications: 

4.1.7.1  Zero  Drift.  Less  than  ±3.0 
percent  of  the  span  value. 

4.1.7.2  Calibration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.1.7.3  Calibration  Error.  Less  than 
±5.0  percent  of  the  calibration  gas  value. 

4.1.7.4  Response  Time.  I>ess  than  30 
seconds. 

4.1.8    Integrator/Data  Acquisition 
System.  Ai^analog  or  digital  device  or 
computerized  data  acquisition  system 
used  to  integrate  the  FIA  response  or 
compute  the  average  response  and 
record  measurement  data.  The 
minimum  data  sampling  frequency  for 
computing  average  or  integrated  values 
is  one  measurement  value  ever}'  5 
seconds.  The  device  shall  be  capable  of 
recording  average  values  at  least  once 
I>er  minute. 

4.2    Captiued  Emissions  Volumetric 
Flow  Rate. 

4.2.1  Method  2  or  2A  Apparatus.  For 
determining  voliunetric  flow  rate. 

4.2.2  Method  3  Apparatus  and 
Reagents.  For  determining  molecular 
weight  of  the  gas  stream.  An  estimate  of 
the  molecular  weight  of  the  gas  stream 
may  be  used  if  approved  by  the 
Administrator. 

4.2.3  Method  4  Apparatus  and 
Reagents.  For  determining  moisture 
content,  if  necessary. 

5.  Reagents  and  Standards 

5.1    Calibration  and  Other  Gases. 
Gases  used  for  calibration,  fuel,  and 
combustion  air  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  calibration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technolog^'  standards  and  shall  be 
certified  by  the  manufactiu«r  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufactiu^r  of  the  cylinder  should 
provide  a  recommended  shelf  life  for 
each  calibration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  calibration  gas  values  not  generally 
available,  dilution  systems  calibrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 
calibration  gas  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.1.1    Fuel.  The  FLA  manufacturer's 
recommended  fuel  should  be  used.  A  40 
percent  Hj/60  percent  He  or  40  percent 
H2/6O  percent  N2  gas  mixture  is 
recommended  to  avoid  an  oxygen 
synergism  effect  that  reportedly  occurs 
when  oxygen  concentration  varies 
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significantly  from  a  mean  value.  Other 
mixtures  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect 

5.1.2  Carrier  Gas  and  Dilution  Air 
Supply.  High  purity  air  with  less  than 
1  ppm  of  organic  material  (as  propane 
or  carbon  equivalent],  or  less  than  0.1 
percent  of  the  span  value,  whichever  is 
greater. 

5.1.3  FIA  Linearity  Calibration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixtiu^  standards  with  nominal 
propane  concentrations  of  20-30,  45—55, 
and  70-80  percent  of  the  span  value  in 
air,  respectively.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  shown  to  the 
Administrator's  satisfaction  that  equally 
accurate  measurements  would  be 
achieved. 

5.1.4  Dilution  Check  Gas.  Gas 
mixture  standard  containing  propane  in 
air,  approximately  half  the  span  value 
after  dilution. 

5.2    Particulate  Filter.  An  in-stack  or 
an  out-of-stack  glass  hher  filter  is 
recommended  if  exhaust  gas  particulate 
loading  is  significant.  An  out-of-stack 
filter  must  be  heated  to  prevent  any 
condensation  unless  it  can  be 
demonstrated  that  no  condensation 
occurs. 

6.  Quality  Control 

6. 1  Required  instnmient  quality 
control  parameters  are  found  in  the 
following  sections: 

6.1.1  The  FIA  system  must  be 
cahbrated  as  specified  in  section  7.1. 

6.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  7.2. 

6.1.3  The  dilution  factor  must  be 
determined  as  specified  in  section  7.3. 

6.1.4  The  system  check  must  be 
conducted  as  specified  in  section  7.4. 

6.2  Audits. 

6.2.1  Analysis  Audit  Procedure. 
Immediately  before  each  test,  analyze  an 
audit  cylinder  as  described  in  section 
7.2.  The  analysis  audit  must  agree  with 
the  audit  cylinder  concentration  within 
10  percent. 

6.2.2  Audit  Samples  and  Audit 
Sample  Availability.  Audit  samples  will 
be  supplied  only  to  enforcement 
agencies  for  compUance  tests.  The 
availabiUty  of  audit  samples  may  be 
obtained  by  writing:  Source  Test  Audit 
Coordinator  (STAC)  (MD-77B).  Quality 
Assiu-ance  Division.  Atmospheric 
Research  and  Exposure  Assessment 
Laboratory,  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711  or  by  calling  the  STAC 
at  (919)  541-7834.  The  request  for  the 
audit  sample  must  be  made  at  least  30 


days  prior  to  the  scheduled  compUance 
sample  analysis. 

6.2.3    Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

7.  Calibration  and  Standardization 

7.1  FIA  Calibration  and  Linearity 
Check.  Make  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FIA  and 
ignite  the  burner.  Allow  the  FLA  to 
warm  up  for  the  period  recommended 
by  the  manufacturer.  Inject  a  calibration 
gas  into  the  measurement  system  after 
the  dilution  system  and  adjust  the  back- 
pressure regulator  to  the  value  required 
to  achieve  the  flow  rates  specified  by 
the  manufacturer.  Inject  the  zero-and 
the  high-range  calibration  gases  and 
adjust  the  analyzer  calibration  to 
provide  the  proper  responses.  Inject  the 
low-and  mid-range  gases  and  record  the 
responses  of  the  measurement  system. 
The  calibration  and  linearity  of  the 
system  are  acceptable  if  the  responses 
for  all  four  gases  are  within  5  percent  of 
the  respective  gas  values.  If  the 
performance  of  the  system  is  not 
acceptable,  repair  or  adjust  the  system 
and  repeat  the  linearity  check.  Conduct 
a  calibration  and  linearity  check  after 
assembling  the  analysis  system  and  after 
a  major  change  is  made  to  the  system. 

7.2  Systems  Drift  Checks.  Select  the 
calibration  gas  that  most  closely 
approximates  the  concentration  of  the 
diluted  captured  emissions  for 
conducting  the  drift  checks.  Introduce 
the  zero  and  calibration  gases  at  the 
calibration  valve  assembly,  and  verify 
that  the  appropriate  gas  flow  rate  and 
pressure  are  present  at  the  FIA.  Record 
the  measurement  system  responses  to 
the  zero  and  calibration  gases.  The 
performance  of  the  system  is  acceptable 
if  the  difference  between  the  drift  check 
measurement  and  the  value  obtained  in 
section  7.1  is  less  than  3  percent  of  the 
span  value.  Alternatively,  recalibrate  the 
FIA  as  in  section  7.1  and  report  the 
results  using  both  sets  of  calibration 
data  (i.e.,  data  determined  prior  to  the 
test  period  and  data  determined 


following  the  test  period).  The  data  that 
results  in  the  lowest  CE  value  shall  be 
reported  as  the  results  for  the  test  nm. 
Conduct  the  system  drift  check  at  the 
end  of  each  run. 

7 . 3  Determination  of  Di  lution 
Factor.  Inject  the  dilution  check  gas  into 
the  measurement  system  before  the 
dilution  system  and  record  the 
response.  Calculate  the  dilution  factor 
using  Equation  204C-3. 

7.4  System  Check.  Inject  the  high- 
range  calibration  gas  at  the  inlet  to  the 
sampling  probe  while  the  dilution  air  is 
turned  off.  Record  the  response.  The 
performance  of  the  system  is  acceptable 
if  the  measurement  system  response  is 
within  5  percent  of  the  value  obtained 
in  section  7.1  for  the  high-range 
calibration  gas.  Conduct  a  system  check 
before  and  after  each  test  run. 

8.  Procedure 

8 . 1  Determination  of  Volumetric 
Flow  Rate  of  Captured  Emissions 

8.1.1  Locate  all  points  where 
emissions  are  captured  from  the  affected 
facility.  Using  Method  1,  determine  the 
sampling  points.  Be  sure  to  check  each 
site  for  cyclonic  or  swirUng  flow. 

8.2.2  Measure  the  velocity  at  each 
sampling  site  at  least  once  every  hour 
during  each  sampling  run  using  Method 
2  or  2A. 

8.2  Determination  of  VOC  Content  of 
Captured  Emissions 

8.2.1  Analysis  Duration.  Measure 
the  VOC  responses  at  each  captured 
emissions  point  during  the  entire  test 
nm  or,  if  applicable,  while  the  process 
is  operating.  If  there  are  multiple 
captured  emissions  locations,  design  a 
sampling  system  to  allow  a  single  FIA 
to  be  used  to  determine  the  VOC 
responses  at  all  sampling  locations. 

8.2.2  Gas  VOC  Concentration. 

8.2.2.1  Assemble  the  sample  train  as 
shown  in  Figure  204C-1 .  CaUbrate  the 
FIA  according  to  the  procedure  in 
section  7.1. 

8.2.2.2  Set  the  dilution  ratio  and 
determine  the  dilution  factor  according 
to  the  procedure  in  section  7.3. 

8.2.2.3  Conduct  a  system  check 
according  to  the  procedure  in  section 
7.4. 

8.2.2.4  Install  the  sample  probe  so 
that  the  probe  is  centrally  located  in  the 
stack,  pipe,  or  duct,  and  is  sealed  tightly 
at  the  stack  port  connection. 

8.2.2.5  Inject  zero  gas  at  the 
calibration  valve  assembly.  Measure  the 
system  response  time  as  the  time 
required  for  the  system  to  reach  the 
effluent  concentration  after  the 
calibration  valve  has  been  returned  to 
the  effluent  sampling  position. 

8.2.2.6  Conduct  a  system  check 
before,  and  a  system  drift  check  after. 
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each  sampling  run  according  to  the 
procedures  in  sections  7.2  and  7.4.  If  the 
drift  check  following  a  run  indicates 
unacceptable  performance  (see  section 
7.4),  the  run  is  not  valid.  Alternatively, 
recalibrate  the  FIA  as  in  section  7.1  and 
report  the  results  using  both  sets  of 
calibration  data  (i.e.,  data  determined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
the  test  nm.  The  tester  may  elect  to 
perform  system  drift  checks  during  the 
run  not  to  exceed  one  drift  check  per 
hour. 

8.2.2.7  Verify  that  the  sample  lines, 
filter,  and  pump  temperatures  are  120 
±5°C. 

8.2.2.8  Begin  sampling  at  the  start  of 
the  test  period  and  continue  to  sample 
during  the  entire  run.  Record  the 
starting  and  ending  times  and  any 
required  process  information  as 
appropriate.  If  multiple  captiu«d 
emission  locations  are  sampled  using  a 
single  FIA,  sample  at  each  location  for 
the  same  amount  of  time  (e.g.,  2  min.) 
and  continue  to  switch  from  one 
location  to  another  for  the  entire  test 
run.  Be  sure  that  total  sampling  time  at 
each  location  is  the  same  at  the  end  of 
the  test  run.  Collect  at  least  foxir 
separate  measurements  from  each 
sample  point  during  each  hour  of 
testing.  Disregard  the  measurements  at 
each  sampling  location  until  two  times 
the  response  time  of  the  measiuement 
system  has  elapsed.  Continue  sampling 
for  at  least  1  minute  and  record  the 
concentration  measurements. 

8.2.3     Background  Concentration. 

Note:  Not  applicable  when  the  building  is 
used  as  the  tem{K>rary  total  enclosure  (lit). 

8.2.3.1  Locate  all  natural  draft 
openings  (NDO's)  of  the  TTE.  A 
sampling  point  shall  be  at  the  center  of 
each  NE)0,  unless  otherwise  approved 
by  the  Administrator.  If  there  are  more 
than  six  NDO's,  choose  six  sampling 
points  evenly  spaced  among  the  NDO's. 

8.2.3.2  Assemble  the  sample  train  as 
shown  in  Figure  204C-2.  Calibrate  the 


FIA  and  conduct  a  system  check 
according  to  the  procedures  in  sections 
7.1  and  7.4. 

8.2.3.3  Position  the  probe  at  the 
sampling  location. 

8.2.3.4  Determine  the  response  time, 
conduct  the  system  check,  and  sample 
according  to  the  procedures  described 
in  sections  8.2.2.4  through  8.2.2.8. 

8.2.4    Alternative  Procedure.  The 
direct  interface  sampling  and  analysis 
procedure  described  in  section  7.2  of 
Method  18  may  be  used  to  determine 
the  gas  VOC  concentration.  The  system 
must  be  designed  to  collect  and  analyze 
at  least  one  sample  every  10  minutes.  If 
the  alternative  procedure  is  used  to 
determine  the  VOC  concentration  of  the 
captured  emissions,  it  must  also  be  used 
to  determine  the  VOC  concentration  of 
the  uncaptured  emissions. 

9.  Data  Analysis  and  Calculations 

9.1    Nomenclature. 
Ai=area  of  NDO  i,  fl2. 
AN=total  area  of  all  NDO's  in  the 

enclosure,  ft^. 
Ca  =  actual  concentration  of  the  dilution 

check  gas,  ppm  propane. 
CBi=corTected  average  VOC 

concentration  of  backgroimd 

emissions  at  point  i,  ppm  propane. 
CB=average  back^ound  concentration, 

ppm  propane. 
CDH=average  measured  concentration 

for  the  drift  check  calibration  gas, 

ppm  propane. 
CDo=average  system  drift  check 

concentration  for  zero 

concentration  gas,  ppm  propane. 
CH=actual  concentration  of  the  drift 

check  calibration  gas,  ppm  propane. 
Ci=uncorrected  average  background 

VOC  concentration  measured  at 

point  i,  ppm  propane. 
Cj=uncorrected  average  VOC 

concentration  measured  at  point  j, 

ppm  propane. 
CM=measured  concentration  of  the 

dilution  check  gas,  ppm  propane. 
DF=dilution  factor. 
G=total  VOC  content  of  captiired 

emissions,  kg. 
K,=1.830xl0  -6  l^(m3  -  ppm). 


n=number  ol  measuienient  points. 
QGj=average  effluent  volumetric  flow 

rate  corrected  to  standard 

conditions  at  captured  emissions 

point  j,  m'/min. 
6c=total  diu^tion  of  CE  sampling  run, 

min. 
9.2    Calculations. 

9.2.1  Total  VOC  Captured 
Emissions. 

G  =  Z{<=Gj-CB)QGjecK,     Eq.204C4 

9.2.2  VOC  Concentration  of  the 
Captured  Emissions  at  Point  j. 


Cgj  =  DF(Cj-Cdo)- 


-H 


9.2.3    Dilution  Factor. 


Eq.  2040-2 


DF  =  ^        Eq.  204C-3 
Cm 
9.2.4    Background  VOC 
Concentration  at  Point  i. 


^Bi  -(^i  -Coo) 


Cdh  -Cpo 


Eq.  204C-4 


9.2.5    Average  Background 
Concentration. 


.CsiAj 


Eq.  204C-5 


Note:  If  the  concentration  at  each  point  is 
within  20  percent  of  the  average 
concentration  of  all  points,  then  use  the 
arithmetic  average. 

10.  Method  Performance 

The  measurement  uncertainties  are 
estimated  for  each  captured  or 
uncaptured  emissions  point  as  follows: 
Qgj=±5.5  percent  and  Cgj=  ±5  percent. 
Based  on  these  numbers,  the  probable 
uncertainty  for  G  is  estimated  at  about 
±7.4  percent. 

11.  Diagrams 
BiujNGCOOE  esao  bo-p 


32520         Federal  Register  /  Vol.  62,  No.  115  /  Monday,  June  16,  1997  /  Rules  and  Regulations 


f 


f 
1 


u 


16 

OS 


§1 


IS 


1= 


8<: 


OHiZ 


8C 


3aNV«HS«H 


8C 


30NVb-aiw 


8C 


30NVtJ-AA01 


Sow 

>.UJ> 


E 
a* 


>» 


! 


c 


c:P 

scat 


n 


f 


UjfiUJ 

-<  — < 

U.22 


O 


s 


?£  J 

<>     <x 

(OS      l^iU 


aiv 


8CII] 


T3ni 


8CZII3 


< 


UMI 


Federal  Kr-i^ier  /  Vol.  62,  No,  115  /Monday,  June  16,  1997  /  Rules  and  ReguUtions         32521 


_, 

c9 

DAT 
GUIS 
SYST 

— o 

< 

c 

I/I 


w 

3 
I/I 

<« 

6 


o 


•9 


CM 
I 

«r 
O 

CM 

U 

i. 


WUmtQ  CODE  6660-«fr-C 


52522         Federal  Register  /  Vol.  62.  No.  115  /  Monday,  June  16,  1997  /  Rules  and  Regulations 


Method  2U4D — V  olatile  (Jrganlc 
Compounds  Emissioas  in  Uncaptured 
Stream  From  Temporary  Total 
Enclosure 

1 .  Scope  and  Application 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the 
uncaptured  volatile  orgeinic  compounds 
(VOC)  emissions  from  a  temporary  total 
enclosure  (TTE).  It  is  intended  to  be 
used  as  a  segment  in  the  development 
of  liquid/gas  or  gas/gas  protocols  for 
determining  VOC  capture  efficiency 
(CE)  for  surface  coating  and  printing 
operations. 

1.2  Principle.  The  amount  of 
uncaptured  VOC  emissions  (F)  from  the 
TTE  is  calculated  as  the  sum  of  the 
products  of  the  VOC  content  (Cfj),  the 
flow  rate  (Qfj)  &t>m  each  uncaptured 
emissioas  point,  and  the  sampling  time 

(ep). 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  runs.  Each  run  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

A  gas  sample  is  extracted  from  the 
uncaptured  exhaust  duct  of  a  TTE 
through  a  heated  sample  line  and,  if 
necessary,  a  glass  Sber  filter  to  a  flame 
ionization  analyzer  (FLA). 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 

Mention  of  trade  names  or  company 
products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  unless 
otherwise  noted. 

4.1     Gas  VOC  Concentration.  A 
schematic  of  the  measurement  system  is 
shown  in  Figure  204D-1 .  The  main 
components  arc  as  follows: 

4.1.1  Sample  Probe.  Stainless  steel 
or  equivalent.  The  probe  shall  be  heated 
to  prevent  VOC  condensation. 

4.1.2  Calibration  Valve  Assembly. 
Three-way  valve  assembly  at  the  outlet 
of  the  sample  probe  to  direct  the  zero 
and  calibration  gases  to  the  analyzer. 
Other  methods,  such  as  quick-connect 
lines,  to  route  calibration  gases  to  the 
outlet  of  the  sample  probe  are 
acceptable. 


4.1.3  Sample  Line.  Stainless  steel  or 
Teflon  tubing  to  transport  the  sample 
gas  to  the  analyzer.  The  sample  line 
must  be  heated  to  prevent  condensation. 

4.1.4  Sfunple  Pump.  A  leak-free 
pump,  to  pull  the  sample  gas  through 
the  system  at  a  flow  rate  sufficient  to 
minimize  the  response  time  of  the 
measurement  system.  The  components 
of  the  pump  that  contact  the  gas  stream 
shall  be  constructed  of  stainless  steel  or 
Teflon.  The  sample  pump  must  be 
heated  to  prevent  condensation. 

4.1.5  Sample  Flow  Rate  Control.  A 
sample  flow  rate  control  valve  and 
rotameter,  or  equivalent,  to  maintain  a 
constant  sampling  rate  within  10 
percent.  The  flow  control  valve  and 
rotameter  must  be  heated  to  prevent 
condensation.  A  control  valve  may  also 
be  located  on  the  sample  pump  bypass 
loop  to  assist  in  controlling  the  sample 
pressure  «md  flow  rate. 

4.1.6  Sample  Gas  Manifold.  Capable 
of  diverting  a  portion  of  the  sample  gas 
stream  to  the  FLA,  and  the  remainder  to 
the  bypass  discharge  vent.  The  manifold 
components  shall  be  constructed  of 
stainless  steel  or  Teflon.  If  emissions  are 
to  be  measured  at  multiple  locations, 
the  measurement  system  shall  be 
designed  to  use  separate  sampling 
probes,  lines,  and  pumps  for  each 
measurement  location  and  a  common 
sample  gas  manifold  and  FLA.  The 
sample  gas  manifold  and  connecting 
lines  to  the  FLA  must  be  heated  to 
prevent  condensation. 

4.1.7  Organic  Concentration 
Analyzer.  An  FLA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 
propane;  however,  other  span  values 
may  be  used  if  it  can  be  demonstrated 
to  the  Administrator's  satisfaction  that 
they  would  provide  more  accurate 
measurements.  The  system  shall  be 
capable  of  meeting  or  exceeding  the 
following  specifications: 

4.1.7.1  Zero  Drift.  Less  than  ±3.0 
percent  of  the  span  value. 

4.1.7.2  Calibration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.1.7.3  Calibration  Error.  Less  than 
±5.0  percent  of  the  calibration  gas  value. 

4.1.7.4  Response  Time.  Less  than  30 
seconds. 

4.1.8  Integrator/Data  Acquisition 
System.  An  analog  or  digital  device  or 
computerized  data  acquisition  system 
used  to  integrate  the  FLA  response  or 
compute  the  average  response  and 
record  measurement  data.  The 
minimum  data  sampling  frequency  for 
computing  average  or  integrated  values 
is  one  measurement  value  every  5 
seconds.  The  device  shall  be  capable*  of 
recording  average  values  at  least  once 
per  minute. 


4.2  Lincapiurea  tmissions 
Voliunetric  Flow  Rate. 

4.2.1  Method  2  or  2A  Apparatus.  For 
determining  volumetric  flow  rate. 

4.2.2  Method  3  Apparatus  and 
Reagents.  For  determining  molecular 
weight  of  the  gas  stream.  An  estimate  of 
the  molecular  weight  of  the  gas  stream 
may  be  used  if  approved  by  the 
Administrator. 

4.2.3  Method  4  Apparatus  and 
Reagents.  For  determining  moisture 
content,  if  necessary. 

4.3  Temporary  Total  Enclosure.  The 
criteria  for  designing  an  acceptable  TTE 
are  specified  in  Method  204. 

5.  Reagents  and  Standards 

5.1  Calibration  and  Other  Gases. 
Gases  used  for  calibration,  fuel,  and 
combustion  air  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  calibration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  standards  and  shall  be 
certified  by  the  manufacturer  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufacturer  of  the  cylinder  should 
provide  a  recommended  shelf  life  for 
each  calibration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  calibration  gas  values  not  generally 
available,  dilution  systems  calibrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 
calibration  gas  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.1.1  Fuel.  The  FLA  manufacturer's 
recommended  fuel  should  be  used.  A  40 
percent  H2/6O  percent  He  or  40  percent 
H2/6O  percent  N2  gas  mixture  is 
recommended  to  avoid  an  oxygen 
synergism  effect  that  reportedly  occurs 
when  oxygen  concentration  varies 
significantly  from  a  mean  value.  Other 
mixtures  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect. 

5.1.2  Carrier  Gas.  High  piurity  air 
with  less  than  1  ppm  of  organic  material 
(as  propane  or  carbon  equivalent)  or  less 
than  0.1  percent  of  the  span  value, 
whichever  is  greater. 

5.1.3  FLA  Linearity  Calibration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixture  standards  with  nominal 
propane  concentrations  of  20-30,  45-55, 
and  70-80  percent  of  the  span  value  in 
air.  respectively.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  shown  to  the 
Administrator's  satisfaction  that  equally 
accurate  measurements  would  be 
achieved. 

5.2  Particulate  Filter.  An  in-stack  or 
an  out-of-stack  glass  fiber  filter  is 
recommended  if  exhaust  gas  particulate 
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loading  is  significant.  An  out-of-stack 
filter  must  be  heated  to  prevent  any 
condensation  unless  it  can  be 
demonstrated  that  no  condensation 
occurs. 

6.  Quality  Control 

6.1  Required  instrument  quality 
control  parameters  are  foimd  in  the 
following  sections: 

6.1.1  The  FIA  system  must  be 
calibrated  as  specified  in  section  7.1. 

6.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  7.2. 

6.1.3  The  system  check  must  be 
conducted  as  specified  in  section  7.3. 

6.2  Audits. 

6.2.1  Analysis  Audit  Procedure. 
Immediately  before  each  test,  analyze  an 
audit  cylinder  as  described  in  section 
7.2.  The  analysis  audit  must  agree  with 
the  audit  cylinder  concentration  within 
10  percent. 

6.2.2  Audit  Samples  and  Audit 
Sample  Availability.  Audit  samples  will 
be  supplied  only  to  enforcement 
agencies  for  compliance  tests.  The 
availability  of  audit  samples  may  be 
obtained  by  writing:  Source  Test  Audit 
Coordinator  (STAC)  (MI>-77B)  Quality 
Assurance  Division,  Atmospheric 
Research  and  Exposure  Assessment 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711  or  by  calling  the  STAC 
at  (919)  541-7834.  The  request  for  the 
audit  sample  must  be  made  at  least  30 
days  prior  to  the  scheduled  comphance 
sample  analysis. 

6.2.3  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  comphance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

7.  Calibration  and  Standardization 

7.1    FIA  Calibration  and  Linearity 
Check.  Make  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FIA  and 
ignite  the  burner.  Allow  the  FIA  to 
warm  up  for  the  period  recommended 
by  the  manufacturer.  Inject  a  calibration 
gas  into  the  measurement  system  and 
adjust  the  back-pressure  regulator  to  the 
value  required  to  achieve  the  flow  rates 


specified  by  the  manufacturer.  Inject  the 
zero-and  the  high-range  calibration 
gases  and  adjust  the  analyzer  cahbration 
to  provide  the  proper  responses.  Inject 
the  low-and  mid-range  gases  and  record 
the  responses  of  the  measurement 
system.  The  cahbration  and  linearity  of 
the  system  are  acceptable  if  the 
responses  for  all  four  gases  are  within  5 
percent  of  the  respective  gas  values.  If 
the  performance  of  the  system  is  not 
acceptable,  repair  or  adjust  the  system 
and  repeat  the  linearity  check.  Conduct 
a  calibration  and  linearity  check  after 
assembling  the  analysis  system  and  after 
a  major  change  is  made  to  the  system. 

7.2  Systems  Drift  Checks.  Select  the 
cahbration  gas  concentration  that  most 
closely  approximates  that  of  the 
uncaptured  gas  emissions  concentration 
to  conduct  the  drift  checks.  Introduce 
the  zero  and  calibration  gases  at  the 
calibration  valve  assembly  and  verify 
that  the  appropriate  gas  flow  rate  and 
pressure  are  present  at  the  FIA.  Record 
the  measurement  system  responses  to 
the  zero  and  cahbration  gases.  The 
performance  of  the  system  is  acceptable 
if  the  difference  between  the  drift  check 
measurement  and  the  value  obtained  in 
section  7.1  is  less  than  3  percent  of  the 
span  value.  Alternatively,  recalibrate  the 
FIA  as  in  section  7.1  and  report  the 
results  using  both  sets  of  calibration 
data  (i.e.,  data  determined  prior  to  the 
test  period  and  data  determined 
following  the  test  period).  The  data  that 
results  in  the  lowest  CE  value  shall  be 
reported  as  the  results  for  the  test  run. 
Conduct  a  system  drift  check  at  the  end 
of  each  run. 

7.3  System  Check.  Inject  the  high- 
range  calibration  gas  at  the  inlet  of  the 
sampling  probe  and  record  the  response. 
The  performance  of  the  system  is 
acceptable  if  the  measurement  system 
response  is  within  5  percent  of  the  value 
obtained  in  section  7.1  for  the  high- 
range  cahbration  gas.  Conduct  a  system 
check  before  each  test  run. 

8.  Procedure 

8.1  Determination  of  Volumetric 
Flow  Rate  of  Uncaptured  Emissions 

8.1.1  Locate  all  points  where 
uncaptiu^d  emissions  are  exhausted 
from  the  TTE.  Using  Method  1, 
determine  the  sampling  points.  Be  sure 
to  check  each  site  for  cyclonic  or 
swirhng  flow. 

8.1.2  Measure  the  velocity  at  each 
sampling  site  at  least  once  every  hour 
dining  each  sampling  run  using  Method 
2or2A. 

8.2  Determination  of  VOC  Content  of 
Uncaptiired  Emissions. 

8.2.1    Analysis  Duration.  Measure 
the  VOC  responses  at  each  imcaptured 
emission  point  during  the  entire  test  run 


or,  if  apphcable,  while  the  process  is 
operating.  If  there  are  multiple  emission 
locations,  design  a  sampling  system  to 
allow  a  single  FIA  to  be  used  to 
determine  the  VOC  responses  at  all 
sampling  locations. 
8.2.2    Gas  VOC  Concentration. 

8.2.2.1  Assemble  the  sample  train  as 
shown  in  Figure  204D-1 .  Cahbrate  the 
FIA  and  conduct  a  system  check 
according  to  the  procedures  in  sections 
7.1  and  7.3,  respectively. 

8.2.2.2  Install  the  sample  probe  so 
that  the  probe  is  centrally  located  in  the 
stack,  pipe,  or  duct,  and  is  sealed  tightly 
at  the  stack  port  connection. 

8.2.2.3  Inject  zero  gas  at  the 
cahbration  valve  assembly.  Allow  the 
measurement  system  response  to  reach 
zero.  Measiu^  the  system  response  time 
as  the  time  required  for  the  system  to 
reach  the  effluent  concentration  after 
the  calibration  valve  has  been  returned 
to  the  effluent  sampling  position. 

8.2.2.4  Conduct  a  system  check 
before,  and  a  system  drift  check  after, 
each  samphng  run  according  to  the 
procedures  in  sections  7.2  and  7.3.  If  the 
drift  check  following  a  run  indicates 
unacceptable  performance  (see  section 
7.3),  the  nm  is  not  vaUd.  Alternatively, 
recahbrate  the  FIA  as  in  section  7.1  and 
report  the  results  using  both  sets  of 
cahbration  data  (i.e.,  data  determined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
the  test  run.  The  tester  may  elect  to 
perform  system  drift  checks  during  the 
run  not  to  exceed  one  drift  check  per 
hour. 

8.2.2.5  Verify  that  the  sample  lines, 
filter,  and  pump  temperatures  are  120±5 
»C. 

8.2.2.6  Begin  sampling  at  the  start  of 
the  test  period  and  continue  to  sample 
during  the  entire  run.  Record  the 
starting  and  ending  times  and  any 
required  process  information,  as 
appropriate.  If  multiple  emission 
locations  are  sampled  using  a  single 
FIA,  sample  at  each  location  for  the 
same  amount  of  time  (e.g.,  2  min.)  and 
continue  to  switch  from  one  location  to 
another  for  the  entire  test  nm.  Be  sure 
that  total  sampling  time  at  each  location 
is  the  same  at  the  end  of  the  test  run. 
Collect  at  least  four  separate 
measurements  from  each  sample  point 
during  each  hoiu-  of  testing.  Disregard 
the  response  measurements  at  each 
sampling  location  until  2  times  the 
response  time  of  the  measurement 
system  has  elapsed.  Continue  sampling 
for  at  least  1  minute  and  record  the 
concentration  measurements. 

8.2.3    Background  Concentration. 


8.2.3.1  Locate  aii  natural  draft 
openings  (NDO's)  of  the  TTE.  A 
sampling  point  shall  be  at  the  center  of 
each  NDO.  unless  otherwise  approved 
by  the  Administrator.  If  there  are  more 
than  six  NDO's,  choose  six  sampling 
points  evenly  spaced  among  the  NDO's. 

8.2.3.2  Assemble  the  sample  train  as 
shown  in  Figure  204D-2.  Calibrate  the 
FIA  and  conduct  a  system  check 
according  to  the  procedures  in  sections 
7.1  and  7.3. 

8.2.3.3  Position  the  probe  at  the 
sampling  location. 

8.2.3.4  Determine  the  response  time , 
conduct  the  system  check,  and  sample 
according  to  the  procedures  described 
in  sections  8.2.2.3  through  8.2.2.6. 

8.2.4    Alternative  Procedure.  The 
direct  interface  sampling  and  analysis 
procedure  described  in  section  7.2  of 
Method  18  may  be  used  to  determine 
the  gas  VOC  concentration.  The  system 
must  be  designed  to  collect  and  analyze 
at  least  one  sample  every  10  minutes.  If 
the  alternative  procedure  is  used  to 
determine  the  VOC  concentration  of  the 
\mcaptured  emissions  in  a  gas/gas 
protocol,  it  must  also  be  used  to 
determine  the  VOC  concentration  of  the 
captured  emissions.  If  a  tester  wishes  to 
conduct  a  liquid/gas  protocol  using  a 
gas  chromatograph,  the  tester  must  use 
Method  204F  for  the  liquid  steam.  A  gas 
chromatograph  is  not  an  acceptable 
alternative  to  the  FIA  in  Method  204A. 

9.  Data  Analysis  and  Calculations 
9.1    Nomenclature. 


Ai=areaofNDOi,ft2. 

AN=total  area  of  all  NDO's  in  the 

enclosure,  ft^. 
CBi=corrected  average  VOC 

concentration  of  backgroimd 

emissions  at  point  i,  ppm  propane. 
CB=average  background  concentration, 

ppm  proptme. 
CDH=average  measured  concentration 

for  the  drift  check  calibration  gas, 

ppm  propane. 
CDo=average  system  drift  check 

concentration  for  zero 

concentration  gas,  ppm  propane. 
CFj=corrected  average  VOC 

concentration  of  uncaptured 

emissions  at  point  j,  ppm  propane. 
CH=actual  concentration  of  the  drift 

check  calibration  gas,  ppm  propane. 
Ci=xmcorrected  average  background 

VOC  concentration  at  point  i,  ppm 

propane. 
Cj=uncorrected  average  VOC 

concentration  measured  at  point  j, 

ppm  propane. 
F=total  VOC  content  of  uncaptured 

emissions,  kg. 
K, =1.830  X  10-6  kg/{m3-ppm). 
n=number  of  measurement  points. 
QFj=average  effluent  volumetric  flow 

rate  corrected  to  standard 

conditions  at  uncaptured  emissions 

point  j,  mVmin. 
BF=total  duration  of  uncaptured 

emissions  sampling  run,  min. 
9.2    Calculations. 
9.2.1    Total  Uncaptured  VOC 
Emissions. 


F  =  I(CFi  -Cb )Qfj8fK,      Eq.  204W 

9.2.2    VOC  Concentration  of  the 
Uncaptured  Emissions  at  Point  j. 


^f)-{^}~^XX>) 


CdH~Ci 


Eq.204I>2 


IX) 


9.2.3    Backgrotmd  VOC 
Concentration  at  Point  i. 


^Bi  =(^1  ~Cdo) 


^DH  ~CtX) 


Eq.  204D-3 


9.2.4    Average  Background 
Concentration. 


ICB.Ai 


Co=-i^ 


Eq.  204IM 


Note:  If  the  concentration  at  each  point  is 
within  20  percent  of  the  average 
concentration  of  all  points,  use  the  arithmetic 
average. 

10.  Method  Performance 

The  measurement  imcertainties  are 
estimated  for  each  uncaptured  emission 
point  as  follows:  Qfj=±5.5  percent  and 
Cfj=±5.0  percent.  Based  on  these 
ntmibers,  the  probable  uncertainty  for  F 
is  estimated  at  about  ±7.4  percent. 

11.  Diagrams 
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Method  204E— Volatilp  Orsanic 
Compounds  Emissions  m     m  dptured 

Stream  From  Rasidmg  Krif  iosiir- 

1.  Scope  and  Application 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the 
imcaptured  volatile  organic  compounds 
(VOC)  emissions  from  a  building 
enclosure  (BE).  It  is  intended  to  be  used 
in  the  development  of  liquid/gas  or  gas/ 
gas  protocols  for  determining  VCX3 
capture  efficiency  (CE)  for  surface 
coating  and  printing  operations. 

1.2  Principle.  The  total  amount  of 
uncaptored  VOC  emissions  (Fb)  from 
the  BE  is  calculated  as  the  sum  of  the 
products  of  the  VOC  content  (Cfj)  of 
each  uncaptured  emissions  point,  the 
flow  rate  (Qfj)  at  each  uncaptured 
emissions  point,  and  time  (8f). 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  nms.  Each  nm  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

A  gas  sample  is  extracted  from  the 
uncaptured  exhaust  duct  of  a  BE 
through  a  heated  sample  line  and.  if 
necessary,  a  glass  fiber  filter  to  a  flame 
ionization  analyzer  (FLA). 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 

Mention  of  trade  names  or  company 
products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  unless 
otherwise  noted. 

4.1    Gas  VOC  Concentration.  A 
schematic  of  the  measurement  system  is 
shown  in  Figure  204E-1.  The  main 
components  are  as  follows: 

4.1.1  Sample  Probe.  Stainless  steel 
or  equivalent.  The  probe  shall  be  heated 
to  prevent  VOC  condensation. 

4.1.2  Calibration  Valve  Assembly. 
Three-way  valve  assembly  at  the  outlet 
of  the  sample  probe  to  direct  the  zero 
and  calibration  gases  to  the  analyzer. 
Other  methods,  such  as  quick-connect 
lines,  to  route  calibration  gases  to  the 
outiet  of  the  sample  probe  are 
acceptable. 

4.1.3  Sample  Line.  Stainless  steel  or 
Teflon  tubing  to  transport  the  sample 


gas  to  the  analyzer.  The  sample  line 
must  be  heated  to  prevent  condensation. 

4.1.4  Sample  Pamp.  A  leak-free 
pump,  to  pull  the  sample  gas  through 
the  system  at  a  flow  rate  sufficient  to 
minimize  the  response  time  of  the 
measurement  system.  The  components 
of  the  pump  that  contact  the  gas  stream 
shall  be  constructed  of  stainless  steel  or 
Teflon.  The  sample  pump  must  be 
heated  to  prevent  condensation. 

4.1.5  Sample  Flow  Rate  Control.  A 
sample  flow  rate  control  valve  and 
rotameter,  or  equivalent,  to  maintain  a 
constant  sampling  rate  within  10 
percent.  The  flow  rate  control  valve  and 
rotameter  must  be  heated  to  prevent 
condensation.  A  control  valve  may  also 
be  located  on  the  sample  pump  bypass 
loop  to  assist  in  controlling  the  sample 
pressure  and  flow  rate. 

4.1.6  Sample  Gas  Manifold.  Capable 
of  diverting  a  portion  of  the  sample  gas 
stream  to  the  FIA.  and  the  remainder  to 
the  bypass  discharge  vent.  The  manifold 
components  shall  be  constructed  of 
stainless  steel  or  Teflon.  If  emissions  are 
to  be  measurwl  at  multiple  locations, 
the  measiu^ment  system  shall  be 
designed  to  use  separate  sampling 
probes,  lines,  and  pumps  for  each 
measurement  location,  and  a  common 
sample  gas  manifold  and  FIA.  The 
sample  gas  manifold  must  be  heated  to 
prevent  condensation. 

4.1.7  Organic  Concentration 
Analyzer.  An  FIA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 
propane;  however,  other  span  values 
may  be  used  if  it  can  be  demonstrated 
to  the  Administrator's  satisfaction  that 
they  would  provide  equally  accurate 
measurements.  The  system  shall  be 
capable  of  meeting  or  exceeding  the 
following  specifications: 

4.1.7.1  Zero  Drift.  Less  than  ±3.0 
percent  of  the  span  value. 

4.1.7.2  Calibration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.1.7.3  Calibration  Error.  Less  than 
±5.0  percent  of  the  calibration  gas  value. 

4.1.7.4  Response  Time.  Less  than  30 
seconds. 

4.1.8  Integrator/E>ata  Acquisition 
System.  An  analog  or  digital  device  or 
computerized  data  acquisition  system 
used  to  integrate  the  FTA  response  or 
compute  the  average  response  «uid 
record  measurement  data.  The 
minimum  data  sampling  frequency  for 
computing  average  or  integrated  values 
is  one  measurement  value  every  5 
seconds.  The  device  shall  be  capable  of 
recording  average  values  at  least  once 
per  minute. 

4.2    Uncaptured  Emissions 
Volumetric  Flow  Rate. 

4.2.1    Flow  Direction  Indicators.  Any 
means  of  indicating  inward  or  outward 


How,  such  as  light  plastic  film  or  paper 
streamers,  smoke  tubes,  filaments,  and 
sensory  perception. 

4.2.2  Method  2  or  2 A  Apparatus.  For 
determining  volumetric  flow  rate. 
Anemometers  or  similar  devices 
calibrated  according  to  the 
manufactiirer's  instructions  may  be  used 
when  low  velocities  are  present.  Vane 
anemometers  (Young-maximum 
response  propeller),  specialized  pitots 
with  electronic  manometers  (e.g., 
Shortridge  Instruments  Inc.,  Airdata 
Multimeter  860)  are  commercially 
available  with  measurement  thresholds 
of  15  and  8  mpm  (50  and  25  ^m), 
respectively. 

4.2.3  Method  3  Apparatiis  and 
Reagents.  For  determining  molecular 
weight  of  the  gas  stream.  An  estimate  of 
the  molecular  weight  of  the  gas  stream 
may  be  used  if  approved  by  the 
Administrator. 

4.2.4  Method  4  Apparatxis  and 
Reagents.  For  determining  moisture 
content,  if  necessary. 

4.3    Building  Enclosiu«.  The  criteria 
for  an  acceptable  BE  are  specified  in 
Method  204. 

5.  Reagents  and  Standards 

5.1    Calibration  and  Other  Cases. 
Gases  used  for  calibration,  fuel,  and 
combustion  sur  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  calibration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  standards  and  shall  be 
certified  by  the  manufacturer  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufacturer  of  the  cylinder  should 
provide  a  recommended  shelf  life  for 
each  calibration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  calibration  gas  values  not  generally 
available,  dilution  systems  calibrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 
calibration  gas  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.1.1  Fuel.  The  FIA  manufacturer's 
recommended  fuel  should  be  used.  A  40 
percent  H2/6O  percent  He  or  40  percent 
H2/6O  percent  N2  gas  mixtiue  is 
recommended  to  avoid  an  oxygen 
s)mergism  effect  that  reportedly  occurs 
when  oxygen  concentration  varies 
significanUy  from  a  mean  value.  Other 
mixtiues  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect. 

5.1.2  Carrier  Gas.  High  purity  air 
with  less  than  1  ppm  of  organic  material 
(propane  or  carbon  equivalent)  or  less 
than  0.1  percent  of  the  span  value, 
whichever  is  greater. 
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5.1.3    FIA  Linearity  Calibration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixture  standards  with  nominal 
propane  concentrations  of  20-30,  45-55, 
and  70-80  percent  of  the  span  value  in 
air,  respectively.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  showTi  to  the 
Administrator's  satisfaction  that  equally 
accxuate  measurements  would  be 
achieved. 

5.2    Particulate  Filter.  An  in-stack  or 
an  out-of-stack  glass  fiber  filter  is 
recommended  if  exhaust  gas  particulate 
loading  is  significant.  An  out-of-stack 
filter  must  be  heated  to  prevent  any 
condensation  unless  it  can  be 
demonstrated  that  no  condensation 
occurs. 

6.  Quality  Control 

6.1  Required  instrument  quality 
control  parameters  are  found  in  the 
following  sections: 

6.1.1  The  FIA  system  must  be 
cahbrated  as  specified  in  section  7.1. 

6.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  7.2. 

6.1.3  The  system  check  must  be 
conducted  as  specified  in  section  7.3. 

6.2  Audits. 

6.2.1  Analysis  Audit  Procedure. 
Immediately  before  each  test,  analyze  an 
audit  cylinder  as  described  in  section 
7.2.  The  analysis  audit  must  agree  with 
the  audit  cylinder  concentration  within 
10  percent. 

6.2.2  Audit  Samples  and  Audit 
Sample  AvailabiUty.  Audit  samples  will 
be  suppUed  only  to  enforcement 
agencies  for  compliance  tests.  The 
availabihty  of  audit  samples  may  be 
obtained  by  writing:  Source  Test  Audit 
Coordinator  (STAC^  (MI>-77B),  Quality 
Assurance  Division,  Atmospheric 
Research  and  Exposure  Assessment 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711  or  by  calling  the  STAC 
at  (919)  541-7834.  The  request  for  the 
audit  sample  must  be  made  at  least  30 
days  prior  to  the  scheduled  compliance 
sample  analysis. 

6.2.3  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  compUance 


samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

7.  Calibration  and  Standardization 

7.1  FIA  Calibration  and  Linearity 
Check.  Make  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FIA  and 
ignite  the  burner.  Allow  the  FIA  to 
warm  up  for  the  period  recommended 
by  the  manufacturer.  Inject  a  calibration 
gas  into  the  measurement  system  and 
adjust  the  back-pressure  regulator  to  the 
value  required  to  achieve  the  flow  rates 
specified  by  the  manufacturer.  Inject  the 
zero-and  the  high-range  calibration 
gases,  and  adjust  the  analyzer 
calibration  to  provide  the  proper 
responses.  Inject  the  low-and  mid-range 
gases  and  record  the  responses  of  the 
measurement  system.  The  cahbration 
and  linearity  of  the  system  are 
acceptable  if  the  responses  for  all  four 
gases  are  within  5  percent  of  the 
respective  gas  values.  If  the  performance 
of  Uie  system  is  not  acceptable,  repair  or 
adjust  the  system  and  repeat  the 
linearity  check.  Conduct  a^libration 
and  linearity  check  after  assembUng  the 
analysis  system  and  after  a  major  change 
is  made  to  the  system. 

7.2  Systems  Drift  Checks.  Select  the 
calibration  gas  that  most  closely 
approximates  the  concentration  of  the 
captured  emissions  for  conducting  the 
drift  checks.  Introduce  the  zero  and 
calibration  gases  at  the  calibration  valve 
assembly  and  verify  that  the  appropriate 
gas  flow  rate  and  pressure  are  present  at 
the  FIA.  Record  the  measurement 
system  responses  to  the  zero  and 
calibration  gases.  The  performance  of 
the  system  is  acceptable  if  the  difference 
between  the  drift  check  measurement 
and  the  value  obtained  in  section  7.1  is 
less  than  3  percent  of  the  span  value. 
Alternatively,  recalibrate  the  FIA  as  in 
section  7.1  and  report  the  results  using 
both  sets  of  cahbration  data  (i.e.,  data 
determined  prior  to  the  test  period  and 
data  determined  following  the  test 
period).  The  data  that  results  in  the 
lowest  CE  value  shall  be  reported  as  the 
results  for  the  test  nm.  Conduct  a 
system  drift  check  at  the  end  of  each 
run. 

7.3    System  Check.  Inject  the  high- 
range  calibration  gas  at  the  inlet  of  the 
sampling  probe  and  record  the  response. 
The  performance  of  the  system  is 
acceptable  if  the  measurement  system 
response  is  within  5  percent  of  the  value 
obtained  in  section  7.1  for  the  high- 
range  calibration  gas.  Conduct  a  system 
check  before  each  test  run. 

8.  Procedure 

8.1    Preliminary  Determinations.  The 
following  points  are  considered  exhaust 


points  and  should  be  ineasured  for 
volumetric  flow  rates  and  VOC 
concentrations: 

8.1.1  Forced  Draft  Openings.  Any 
opening  in  the  facihty  with  an  exhaust 
fan.  Determine  the  volumetric  flow  rate 
according  to  Method  2. 

8.1.2  Roof  Openings.  Any  openings 
in  the  roof  of  a  facility  which  does  not 
contain  fans  are  considered  to  be 
exhaust  points.  Determine  volumetric 
flow  rate  from  these  openings.  Use  the 
appropriate  velocity  measurement 
devices  (e.g.,  propeller  anemometers). 

8.2  Determination  of  Flow  Rates. 

8.2.1  Measure  the  volumetric  flow 
rate  at  all  locations  identified  as  exhaust 
points  in  section  8.1.  Divide  each 
exhaust  opening  into  nine  equal  areas 
for  rectangular  openings  and  into  eight 
equal  areas  for  circular  openings. 

8.2.2  Measure  the  velocity  at  each 
site  at  least  once  every  hour  during  each 
sampling  run  using  Method  2  or  2A.  if 
appUcable,  or  using  the  low  velocity 
instruments  in  section  4.2.2. 

8 . 3  Determination  of  VOC  Content  of 
Uncaptured  Emissions. 

8.3.1  Analysis  Duration.  Measiu« 
the  VOC  responses  at  each  uncaptured 
emissions  point  during  the  entire  test 
run  or,  if  applicable,  while  the  process 
is  operating.  If  there  are  multiple 
emissions  locations,  design  a  sampling 
system  to  allow  a  single  FIA  to  be  used 
to  determine  the  VOC  responses  at  all 
sampling  locations. 

8.3.2  Gas  VOC  Concentration. 

8.3.2.1  Assemble  the  sample  train  as 
shown  in  Figure  204E-1.  Calibrate  the 
FIA  and  conduct  a  system  check 
according  to  the  procedm-es  in  sections 
7.1  and  7.3,  respectively. 

8.3.2.2  Install  the  sample  probe  so 
that  the  probe  is  centrally  located  in  the 
stack,  pipe,  or  duct,  and  is  sealed  tightly 
at  the  stack  port  coimection. 

8.3.2.3  Inject  zero  gas  at  the 
calibration  valve  assembly.  Allow  the 
measurement  system  response  to  reach 
zero.  Measure  the  system  response  time 
as  the  time  required  for  the  system  to 
reach  the  effluent  concentration  after 
the  calibration  valve  has  been  returned 
to  the  effluent  sampling  position. 

8.3.2.4  Conduct  a  system  check 
before,  and  a  system  drift  check  after, 
each  sampling  run  according  to  the 
procedures  in  sections  7.2  and  7.3.  If  the 
drift  check  following  a  run  indicates 
unacceptable  performance  (see  section 
7.3),  the  nm  is  not  vaUd.  Alternatively, 
recalibrate  the  FIA  as  in  section  7.1  and 
report  the  results  using  both  sets  of 
calibration  data  (i.e..  data  determined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
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the  test  run.  The  tester  may  elect  to 
perform  drift  checks  during  the  run,  not 
to  exceed  one  drift  check  per  hour. 

8.3.2.5  Verify  thatthe  sample  lines, 
filter,  and  pump  temperatures  are  120 
±5«C. 

8.3.2.6  Begin  sampling  at  the  start  of 
the  test  period  and  continue  to  sample 
during  the  entire  run.  Record  the 
starting  and  ending  times,  and  any 
required  process  information,  as 
appropriate.  If  multiple  emission 
locations  are  sampled  using  a  single 
FIA,  sample  at  each  location  for  the 
same  amoimt  of  time  (e.g.,  2  minutes) 
and  continue  to  switch  from  one 
location  to  another  for  the  entire  test 
nm.  Be  sure  that  total  sampling  time  at 
each  location  is  the  same  at  the  end  of 
the  test  run.  Collect  at  least  four 
separate  measurements  from  each 
sample  point  during  each  hoiu  of 
testing.  Disregard  the  response 
measurements  at  each  sampling  location 
imtil  2  times  the  response  time  of  the 
measurement  system  has  elapsed. 
Continue  sampling  for  at  least  1  minute, 
and  record  the  concentration 
measurements. 

8.4    Ahemative  Procedure.  The 
direct  interface  sampling  and  analysis 
procedure  described  in  section  7.2  of 
Method  18  may  be  used  to  determine 


ine  gas  VOC  concentration.  The  system 
must  be  designed  to  collect  and  analyze 
at  least  one  sample  every  10  minutes.  If 
the  alternative  procediue  is  used  to 
determine  the  VCXZ  concentration  of  the 
imcaptured  emissions  in  a  gas/gas 
protocol,  it  must  also  be  used  to 
determine  the  VOC  concentration  of  the 
captured  emissions.  If  a  tester  wishes  to 
conduct  a  Uquid/gas  protocol  using  a 
gas  chromatograph,  the  tester  must  use 
Method  204F  for  the  liquid  steam.  A  gas 
chi-omatograph  is  not  an  acceptable 
alternative  to  the  FLA  in  Method  204A. 

9.  Data  Analysis  and  Calculations 

9.1    Nomenclattue. 
CoH^average  measiu«d  concentration 

for  the  drift  check  caHbration  gas, 

ppm  propane. 
CDo=average  system  drift  check 

concentration  for  zero 

concentration  gas,  ppm  propane. 
CFj=corrected  average  VOC 

concentration  of  uncaptured 

emissions  at  point  j,  ppm  propane. 
CH=actual  concentration  ot  the  dnJt 

check  caUbration  gas,  ppm  propane. 
Cf=uncorrected  average  VOC 

concentration  measured  at  point  j, 

ppm  propane. 
FB=total  VOC  content  of  imcaptured 

emissions  from  the  building,  kg. 
Ki=1.830  X  10-6  itg/(ni  3_ppm). 


n=number  ol  measurement  pomts. 
QFj=average  effluent  voliunetric  flow 

rate  corrected  to  standard 

conditions  at  imcapttired  emissions 

point  j,  m^/min. 
9F=total  duration  of  CE  sampling  run, 

min 

9.2    Calculations 

9.2.1  Total  VOC  Uncaptured 
Emissions  from  the  Building. 

Fb=XCfjQfM,        Eq.204E4 

9.2.2  VOC  Concentration  of  the 
Uncaptured  Emissions  at  Point  j. 

C„ 


Cp,  =  (C,-Cdo) 


Cdh~Cdo 


Eq.204E-2 


10.  Method  Performance 

The  measurement  uncertainties  are 
estimated  for  each  uncaptured 
emissions  point  as  follows:  Qfj=±10.0 
percent  and  Cfj=±  5.0  percent.  Based  on 
these  niunbers,  the  probable  uncertainty 
for  Fb  is  estimated  at  about  ±11.2 
percent. 

11.  Diagrams 
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uonrpounds  >  .unU'ns  \n  I  icr.nd  Input 
Strtan-  (;)is!ilia!i!)n    Xpi.r-Mch) 

1 .  Introduction 

1.1  Applicability.  This  procedure  is 
applicable  for  determining  the  input  of 
volatile  organic  compounds  (VOC).  It  is 
intended  to  be  used  as  a  segment  in  the 
development  of  hquid/gas  protocols  for 
determining  VOC  capture  efficiency 
(CE)  for  surface  coating  and  printing 
operations. 

1 . 2  Principle.  The  amount  of  VOC 
introduced  to  the  process  (L)  is  the  siun 
of  the  products  of  the  weight  (W)  of 
each  VOC  containing  Uquid  (ink,  paint, 
solvent,  etc.)  used,  and  its  VOC  content 
(V),  corrected  for  a  response  factor  (RF). 

1.3  Sampling  Requirements.  A  CE 
test  shall  consist  of  at  least  three 
sampling  runs.  Each  run  shall  cover  at 
least  one  complete  production  cycle,  but 
shall  be  at  least  3  hours  long.  The 
sampling  time  for  each  run  need  not 
exceed  8  hours,  even  if  the  production 
cycle  has  not  been  completed. 
Alternative  sampling  times  may  be  used 
with  the  approval  of  the  Administrator. 

2.  Summary  of  Method 

A  sample  of  each  coating  used  is 
distilled  to  separate  the  VOC  fraction. 
The  distillate  is  used  to  prepare  a 
known  standard  for  analysis  by  an  flame 
ionization  analyzer  (FIAJ,  calibrated 
against  propane,  to  determine  its  RF. 

3.  Safety 

Because  this  procedure  is  often 
applied  in  highly  explosive  areas, 
caution  and  care  should  be  exercised  in 
choosing,  installing,  and  using  the 
appropriate  equipment. 

4.  Equipment  and  Supplies 
Mention  of  trade  names  or  company 

products  does  not  constitute 
endorsement.  All  gas  concentrations 
(percent,  ppm)  are  by  volume,  imless 
otherwise  noted. 

4.1  Liquid  Weight. 

4.1.1  Balances/Digital  Scales.  To 
weigh  drums  of  VOC  containing  liquids 
to  within  0.2  lb  or  1.0  percent  of  the 
total  weight  of  VOC  Uquid  used. 

4.1.2  Volume  Measurement  Apparatus 
(Alternative).  Volume  meters,  flow 
meters,  density  measurement 
equipment,  etc.,  as  needed  to  achieve 
the  same  accuracy  as  direct  weight 
measurranents. 

4.2  Response  Factor  Determination 
(FIA  Technique).  The  VOC  distillation 
system  and  Tedlar  gas  bag  generation 
system  apparatuses  are  shown  in 
Figures  204F-1  and  204F-2, 
respectively.  The  following  equipment 
is  required: 

4.2.1     Sample  Collection  Can.  An 
appropriately-sized  metal  can  to  be  used 


to  collect  VOC  containing  materials.  The 
can  must  be  constructed  in  such  a  way 
that  it  can  be  grounded  to  the  coating 
container. 

4.2.2  Needle  Valves.  To  control  gas 
flow. 

4.2.3  Regulators.  For  calibration, 
dilution,  and  sweep  gas  cylinders. 

4.2.4  Tubing  and  Fittings.  Teflon 
and  stainless  steel  tubing  and  fittings 
vtrith  diameters,  lengths,  and  sizes 
determined  by  the  connection 
requirements  of  the  equipment. 

4.2.5  Thermometer.  Capable  of 
measuring  the  temperature  of  the  hot 
water  and  oil  baths  to  within  1  "C. 

4.2.6  Analytical  Balance.  To 
measure  ±0.01  mg. 

4.2.7  Microliter  Syringe.  10-fil  size. 

4.2.8  Vacuum  Gauge  or  Manometer. 
0-  to  760-mm  (0-  to  30-in.)  Hg  U-Tube 
manometer  or  vacuum  gauge. 

4.2.9  Hot  Oil  Bath,  With  Stirring  Hot 
Plate.  Capable  of  heating  and 
maintaining  a  distillation  vessel  at  110 
±3"'C. 

4.2.10  Ice  Water  Bath.  To  cool  the 
distillation  flask. 

4.2.11  VacuumAVater  Aspirator.  A 
device  capable  of  drawing  a  vacuum  to 
within  20  mm  Hg  from  absolute. 

4.2.12  Rotary  Evaporator  System. 
Complete  with  folded  inner  coil, 
vertical  style  condenser,  rotary  speed 
control,  and  Teflon  sweep  gas  delivery 
tube  with  valved  inlet.  Buchi  Rotavapor 
or  equivalent. 

4.2.13  Ethylene  Glycol  Cooling/ 
Qrculating  Bath.  Capable  of 
maintaining  the  condenser  coil  fluid  at 
-10  "C. 

4.2.14  Dry  Gas  Meter  (DGM). 
Capable  of  measuring  the  dilution  gas 
volume  within  2  percent,  calibrated 
with  a  spirometer  or  bubble  meter,  and 
equipped  with  a  temperatvue  gauge 
capable  of  measxuing  temperature 
within  3  "C. 

4.2.15  Activated  Charcoal/Mole 
Sieve  Trap.  To  remove  any  trace  level  of 
organics  picked  up  firom  the  DGM. 

4.2.16  Gas  Coil  Heater.  Sufficient 
length  of  0.125-inch  stainless  steel 
tubing  to  allow  heating  of  the  dilution 
gas  to  near  the  water  bath  temperature 
before  entering  the  volatiUzation  vessel. 

4.2.17  Water  Bath,  With  Stirring  Hot 
Plate.  Capable  of  heating  and 
maintaining  a  volatiUzation  vessel  and 
coil  heater  at  a  temperature  of 

100  ±  5  "C. 

4.2.18  VolatiUzation  Vessel.  50-ml 
midget  impinger  fitted  with  a  septiun 
top  and  loosely  filled  with  glass  wool  to 
increase  the  volatilization  surface. 

4.2.19  Tedlaj  Gas  Bag.  Capable  of 
holding  30  Uters  of  gas,  flushed  clean 
with  zero  air,  leak  tested,  and 
evacuated. 


4.2.20  Organic  Concentration 
Analyzer.  An  FIA  with  a  span  value  of 
1.5  times  the  expected  concentration  as 
propane;  however,  other  span  values 
may  be  used  if  it  can  be  demonstrated 
that  they  would  provide  equally 
accurate  measurements.  The  FIA 
instrument  should  be  the  same 
instrument  used  in  the  gaseous  analyses 
adjusted  with  the  same  fuel,  combustion 
air,  and  sample  back-pressure  (flow  rate) 
settings.  The  system  shall  be  capable  of 
meeting  or  exceeding  the  following 
specifications: 

4.2.20.1  Zero  Drift.  Less  than  ±3.0 
percent  of  the  span  value. 

4.2.20.2  CaUbration  Drift.  Less  than 
±3.0  percent  of  the  span  value. 

4.2.20.3  CaUbration  Error.  Less  than 
±3.0  percent  of  the  caUbration  gas  value. 

4.2.21  Integrator/Data  Acquisition 
System.  An  analog  or  digital  device  or 
computerized  data  acquisition  system 
used  to  integrate  the  FIA  response  or 
compute  the  average  response  and 
record  measxu^ment  data.  The 
minimiun  data  sampling  frequency  for 
computing  average  or  integrated  value  is 
one  measurement  value  every  5 
seconds.  The  device  shall  be  capable  of 
recording  average  values  at  least  once 
per  minute. 

4.2.22  Chart  Recorder  (Optional).  A 
chart  recorder  or  similar  device  is 
recommended  to  provide  a  continuous 
emalog  display  of  the  measiu^ment 
results  during  the  Uquid  sample 
analysis. 

5.  Reagents  and  Standards 

5.1  2fero  Air.  High  pmity  air  with 
less  than  1  ppm  of  organic  material  (as 
propane)  or  less  than  0.1  percent  of  the 
span  value,  whichever  is  greater.  Used 
to  supply  dilution  air  for  making  the 
Tedlar  bag  gas  samples. 

5.2  THC  Free  N2.  High  purity  N2 
with  less  than  1  ppm  THC.  Used  as 
sweep  gas  in  the  rotary  evaporator 
system. 

5.3  CaUbration  and  Other  Gases. 
Gases  used  for  calibration,  fuel,  and 
combustion  air  (if  required)  are 
contained  in  compressed  gas  cylinders. 
All  caUbration  gases  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  standards  and  shall  be 
certified  by  the  manufacturer  to  ±1 
percent  of  the  tag  value.  Additionally, 
the  manufacturer  of  the  cylinder  should 
provide  a  recommended  shelf  life  for 
each  caUbration  gas  cylinder  over  which 
the  concentration  does  not  change  more 
than  ±2  percent  from  the  certified  value. 
For  caUbration  gas  values  not  generally 
available,  dilution  systems  caUbrated 
using  Method  205  may  be  used. 
Alternative  methods  for  preparing 


Federal  Rpgister  /  Vol.  62.  No.  115  /  Jjlonday.  June  16,  1997  /  Rules  and  Regulations. 


calibration  gas  mixtures  may  be  used 
with  the  approval  of  the  Administrator. 

5.3.1  Fuel.  The  FIA  manufacturer's 
recommended  fuel  should  be  used.  A  40 
percent  H2/6O  percent  He.  or  40  percent 
H2/6O  percent  N2  mixture  is 
recommended  to  avoid  fuels  with 
oxygen  to  avoid  an  oxygen  synergism 
effect  that  reportedly  occurs  when 
oxygen  concentration  varies 
significantly  from  a  mean  value.  Other 
mixtures  may  be  used  provided  the 
tester  can  demonstrate  to  the 
Administrator  that  there  is  no  oxygen 
synergism  effect. 

5.3.2  Combustion  Air .  High  purity 
air  with  less  than  1  ppm  of  organic 
material  (as  propane)  or  less  than  0.1 
percent  of  the  span  value,  whichever  is 
greater. 

5.3.3  FIA  Linearity  Cahbration 
Gases.  Low-,  mid-,  and  high-range  gas 
mixture  standards  with  nominal 
propane  concentration  of  20-30.  45-55, 
and  70-SO  percent  of  the  span  value  in 
air.  respectively.  Other  calibration 
values  and  other  span  values  may  be 
used  if  it  can  be  shown  that  equally 
accurate  measurements  would  be 
achieved. 

5.3.4  System  Calibration  Gas.  Gas 
mixture  standard  containing  propane  in 
air,  approximating  the  VOC 
concentration  expected  for  the  Tedlar 
gas  bag  samples. 

6.  Quality  Control 

6.1  Required  instnmfient  quality 
control  parameters  are  found  in  the 
following  sections: 

6.1.1  The  FL\  system  must  be 
calibrated  as  specified  in  section  7.1. 

6.1.2  The  system  drift  check  must  be 
performed  as  specified  in  section  7.2. 

6.2  Precision  Control.  A  minimum 
of  one  sample  in  each  batch  must  be 
distilled  and  analyzed  in  duplicate  as  a 
precision  control.  If  the  results  of  the 
two  analyses  differ  by  more  than  ±10 
percent  of  the  mean,  then  the  system 
must  be  reevaluated  and  the  entire  batch 
must  be  redistilled  and  analyzed. 

6.3  Audits. 

6.3.1    Audit  Procedure. 
Concurrently,  analyze  the  audit  sample 
and  a  set  of  compUance  samples  in  the 
same  manner  to  evaluate  the  technique 
of  the  analyst  and  the  standards 
preparation.  The  same  analyst, 
analytical  reagents,  and  analytical 
system  shall  be  used  both  for 
compliance  samples  and  the  EPA  audit 
sample.  If  this  condition  is  met,  auditing 
of  subsequent  compliance  analyses  for 
the  same  enforcement  agency  within  30 
days  is  not  required.  An  audit  sample 
set  may  not  be  used  to  validate  different 
sets  of  compliance  samples  under  the 
jtirisdiction  of  different  enforcement 


agencies,  unless  prior  arrangements  are 
made  with  both  enforcement  agencies. 

6.3.2  Audit  Samples.  Audit  Sample 
Availability.  Audit  samples  will  be 
supplied  only  to  enforcement  agencies 
for  compliance  tests.  The  availability  of 
audit  samples  may  be  obtained  by 
writing:  Source  Test  Audit  Coordinator 
(STAC)  (MD-77B),  Quality  Assurance 
Division,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711  or  by 
calUng  the  STAC  at  (919)  541-7834.  The 
request  for  the  audit  sample  must  be 
made  at  least  30  days  prior  to  the 
scheduled  compliance  sample  analysis. 

6.3.3  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  described  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency,  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 


7.  Calibration  and  Standardization 

7.1     FIA  Calibration  and  Linearity 
Check.  Make  necessary  adjustments  to 
the  air  and  fuel  supplies  for  the  FLA  and 
ignite  the  burner.  Allow  the  FIA  to 
waim  up  for  the  period  recommended 
by  the  manufacturer.  Inject  a  cahbration 
gas  into  the  measurement  system  and 
adjust  the  back-pressure  regulator  to  the 
value  required  to  achieve  the  flow  rates 
specified  by  the  manufacturer.  Inject  the 
zero-and  the  high-range  calibration 
gases  and  adjust  the  analyzer  calibration 
to  provide  the  proper  responses.  Inject 
the  low-and  mid-range  gases  and  record 
the  responses  of  the  measurement 
system.  The  calibration  and  linearity  of 
the  system  are  acceptable  if  the 
responses  for  all  four  gases  are  within  5 
percent  of  the  respective  gas  values.  If 
the  performance  of  the  system  is  not 
acceptable,  repair  or  adjust  the  system 
and  repeat  the  linearity  check.  Conduct 
a  calibration  and  linearity  check  after 
assembhng  the  analysis  system  and  after 
a  major  change  is  made  to  the  system. 
A  calibration  curve  consisting  of  zero 
gas  and  two  cahbration  levels  must  be 
performed  at  the  beginning  and  end  of 
each  batch  of  samples. 

7.2    Systems  Drift  Checks.  After  each 
sample,  repeat  the  system  caUbration 


checks  in  section  7.1  before  any 
adjustments  to  the  FIA  or  measurement 
system  are  made.  If  the  zero  or 
calibration  drift  exceeds  ±3  percent  of 
the  span  value,  discard  the  result  and 
repeat  the  analysis.  Alternatively, 
recalibrate  the  FIA  as  in  section  7.1  and 
report  the  results  using  both  sets  of 
cahbration  data  (i.e.,  data  determined 
prior  to  the  test  period  and  data 
determined  following  the  test  period). 
The  data  that  results  in  the  lowest  CE 
value  shall  be  reported  as  the  results  for 
the  test  run. 

8.  Procedures 

8.1    Determination  of  Liquid  Input 
Weight 

8.1.1    Weight  Difference.  Determine 
the  amount  of  material  introduced  to  the 
process  as  the  weight  difference  of  the 
feed  material  before  and  after  each 
sampling  run.  In  determining  the  total 
VOC  containing  liquid  usage,  account 
for:  (a)  The  initial  (beginning)  VOC 
containing  Uquid  mixture;  (b)  any 
solvent  added  during  the  test  run;  (c) 
any  coating  added  during  the  test  run; 
and  (d)  any  residual  VOC  containing 
hquid  mixture  remaining  at  the  end  of 
the  sample  run. 

8.1.1.1  Identify  all  points  where 
VOC  containing  liquids  are  introduced 
to  the  process.  To  obtain  an  accurate 
measurement  of  VOC  containing 
hquids,  start  with  an  empty  fountain  (if 
applicable).  After  completing  the  run, 
drain  the  Uquid  in  the  fountain  back 
into  the  liquid  drum  (if  possible),  and 
weigh  the  drvun  again.  Weigh  the  VOC 
containing  liquids  to  ±0.5  percent  of  the 
total  wei^t  (full)  or  ±1.0  percent  of  the 
total  weight  of  VOC  containing  Uquid 
used  during  the  sample  run,  whichever 
is  less.  If  the  residual  Uquid  caimot  be 
returned  to  the  drum,  drain  the  fountain 
into  a  preweighed  empty  drum  to 
determine  the  final  weight  of  the  Uquid. 

8.1.1.2  If  it  is  not  possible  to 
measure  a  single  representative  mixture, 
then  weigh  the  various  components 
separately  (e.g. ,  if  solvent  is  added 
during  the  sampling  run,  weigh  the 
solvent  before  it  is  added  to  the 
mixture).  If  a  fresh  drum  of  VOC 
containing  Uquid  is  needed  during  the 
run,  then  weigh  both  the  empty  drum 
and  fresh  dnmi. 

8.1.2    Volume  Measurement 
(Alternative).  If  direct  weight 
measurements  are  not  feasible,  the  tester 
may  use  volume  meters  and  flow  rate 
meters  (and  density  measurements)  to 
determine  the  weight  of  Uquids  used  if 
it  can  be  demonstrated  that  the 
technique  produces  results  equivalent  to 
the  direct  weight  measurements.  If  a 
single  representative  mixture  cannot  be 
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measured,  measure  the  components 
separately. 

8.2    Determination  of  VOC  Ck)ntent 
in  Input  Liquids 

8.2.1  Collection  of  Liquid  Samples. 

8.2.1.1  Collect  a  1-pint  or  larger 
sample  of  the  VOC  containing  liquid 
mixture  at  each  application  location  at 
the  beginning  and  end  of  each  test  run. 
A  separate  sample  should  be  taken  of 
each  V(3C  containing  liquid  added  to 
the  application  mixture  during  the  test 
run.  If  a  fresh  drum  is  needed  during  the 
sampling  run,  then  obtain  a  sample  from 
the  fresh  drum. 

8.2.1.2  When  collecting  the  sample, 
ground  the  sample  container  to  the 
coating  drum.  Fill  the  sample  container 
as  close  to  the  rim  as  possible  to 
minimize  the  amount  of  headspace. 

8.2.1.3  After  the  sample  is  collected, 
seal  the  container  so  the  sample  caimot 
leak  out  or  evaporate. 

8.2.1.4  Label  the  container  to 
identify  clearly  the  contents. 

8.2.2  Distillation  of  VOC. 

8.2.2.1  Assemble  the  rotary 
evaporator  as  shown  in  Figure  204F-1. 

8.2.2.2  Leak  check  the  rotary 
evaporation  system  by  aspirating  a 
vacuum  of  approximately  20  mm  Hg 
from  absolute.  Close  up  the  system  and 
monitor  the  vacuum  for  approximately 
1  minute.  If  the  vacuum  falls  more  than 
25  mm  Hg  in  1  minute,  repair  leaks  and 
repeat.  Tiun  off  the  aspirator  and  vent 
vacuum. 

8.2.2.3  Deposit  approximately  20  ml 
of  sample  (inks,  paints,  etc.)  into  the 
rotary  evaporation  distillation  flask. 

8.2.2.4  Install  the  distillation  flask 
on  the  rotary  evaporator. 

8.2.2.5  Immerse  the  distillate 
collection  flask  into  the  ice  water  bath. 

8.2.2.6  Start  rotating  the  distillation 
flask  at  a  speed  of  approximately  30 
rpm. 

8.2.2.7  Begin  heating  the  vessel  at  a 
rate  of  2  to  3''C  per  minute. 

8.2.2.8  After  the  hot  oil  bath  has 
reached  a  temperature  of  50°C  or 
pressure  is  evident  on  the  mercury 
manometer,  turn  on  the  aspirator  and 
gradually  apply  a  vacuum  to  the 
evaporator  to  within  20  mm  Hg  of 
absolute.  Care  should  be  taken  to 
prevent  material  burping  from  the 
distillation  flask. 

8.2.2.9  Continue  heating  until  a 
temperatiu«  of  110*C  is  achieved  and 
maintain  this  temperature  for  at  least  2 
minutes,  or  until  the  sample  has  dried 
in  the  distillation  flask. 

8.2.2.10  Slowly  introduce  the  N2 
sweep  gas  through  the  purge  tube  and 
into  the  distillation  flask,  taking  care  to 
maintain  a  vacuum  of  approximately 
400-mm  Hg  from  absolute. 

8.2.2.11  Continue  sweeping  the 
remaining  solvent  VOC  from  the 


distillation  flask  and  condenser 
assembly  for  2  minutes,  or  until  all 
traces  of  condensed  solvent  are  gone 
from  the  vessel.  Some  distillate  may 
remain  in  the  still  head.  This  will  not 
affect  solvent  recoveiv  ratios. 

8.2.2.12    Release  the  vacuum, 
disassemble  the  apparatus  and  transfer 
the  distillate  to  a  labeled,  sealed  vial. 

8.2.3  Preparation  of  VOC  standard 
bag  sample. 

8.2.3.1  Assemble  the  bag  sample 
generation  system  as  shown  in  Figure 
204F-2  and  bring  the  water  bath  up  to 
near  boiling  temperatiu^. 

8.2.3.2  Inflate  the  Tedlar  bag  and 
perform  a  leak  check  on  the  bag. 

8.2.3.3  Evacuate  the  bag  and  close 
the  bag  inlet  valve. 

8.2.3.4  Record  the  current 
barometric  pressure. 

8.2.3.5  Record  the  starting  reading 
on  the  dry  gas  meter,  open  the  bag  inlet 
valve,  and  start  the  dilution  zero  air 
flowing  into  the  Tedlar  bag  at 
approximately  2  liters  per  minute. 

8.2.3.6  The  bag  sample  VOC 
concentration  should  be  similar  to  the 
gaseous  VOC  concentration  measured  in 
the  gas  streams.  The  amount  of  liquid 
VOC  required  can  be  approximated 
using  equations  in  section  9.2.  Using 
Equation  204F— 4,  calculate  Cvoc  by 
assuming  RF  is  1.0  and  selecting  the 
desired  gas  concentration  in  terms  of 
propane,  Cc3.  Assuming  Bv  is  20  liters, 
Ml,  the  approximate  amoiuit  of  liquid  to 
be  used  to  prepare  the  bag  gas  sample, 
can  be  calculated  using  Equation  204F- 
2. 

8.2.3.7  Quickly  withdraw  an  aliquot 
of  the  approximate  amount  calculated  in 
section  8.2.3.6  from  the  distillate  vial 
with  the  microliter  syringe  and  record 
its  weight  from  the  analytical  balance  to 
the  nearest  0.01  mg. 

8.2.3.8  Inject  the  contents  of  the 
syringe  through  the  septum  of  the 
volatilization  vessel  into  the  glass  wool 
inside  the  vessel. 

8.2.3.9  Reweigh  and  record  the  tare 
weight  of  the  now  empty*  syringe. 

8.2.3.10  Record  the  pressure  and 
temperature  of  the  dilution  gas  as  it  is 
passed  through  the  dry  gas  meter. 

8.2.3.11  After  approximately  20 
liters  of  dilution  gas  have  passed  into 
the  Tedlar  bag,  close  the  valve  to  the 
dilution  air  source  and  record  the  exact 
final  reading  on  the  dry  gas  meter. 

8.2.3.12  The  gas  b^  is  then 
analyzed  by  FIA  within  1  hour  of  bag 
preparation  in  accordance  with  the 
procedure  in  section  8.2.4. 

8.2.4  Determination  of  VOC 
response  foctor. 

8.2.4.1  Start  up  the  FIA  instrument 
using  the  same  settings  as  used  for  the 
gaseous  VOC  measurements. 


8.2.4.2  Perform  the  FIA  analyzer 
calibration  and  linearity  checks 
according  to  the  procedure  in  section 
7.1.  Record  the  responses  to  each  of  the 
calibration  gases  and  the  back-pressure 
setting  of  the  nA. 

8.2.4.3  Connect  the  Tedlar  bag 
sample  to  the  FIA  sample  inlet  and 
record  the  bag  concentration  in  terms  of 
propane.  Continue  the  analyses  until  a 
steady  reading  is  obtained  for  at  least  30 
seconds.  Record  the  final  reading  and 
calculate  the  RF. 

8.2.5     Determination  of  coating  VOC 
content  as  VOC  (Vu). 

8.2.5.1     Determine  the  VOC  content 
of  the  coatings  used  in  the  process  using 
EPA  Method  24  or  24A  as  applicable. 

9.    Data  Analysis  and  Calculations 

9.1.    Nomenclature. 
Bv=Volume  of  bag  sample  volume, 

liters. 
Cc3=Concentration  of  bag  sample  as 

propane,  mg/liter. 
Cvoc=Concentration  of  bag  sample  as 

VOC,  mg/liter. 
K=0.00183  mg  propane/(liter-ppm 

propane) 
L=Total  VOC  content  of  liquid  input,  kg 

propane. 
ML=Mass  of  VOC  liquid  injected  into 

the  bag,  mg. 
Mv= Volume  of  gas  measured  by  DGM, 

liters. 
PM=Absolute  DGM  gas  pressure,  mm 

Hg. 
PsTD=Standard  absolute  pressure,  760 

mm  Hg. 
Rc3=FIA  reading  for  bag  gas  sample, 

ppm  propane. 
RF=Response  &kCtor  for  VOC  in  liquid, 

weight  VOC/weight  propane. 
RF/=Response  factor  for  VOC  in  liquid 

J,  weight  VOC/weight  propane. 
Tm=DGM  temperature,  "K. 
TsTD=Standard  absolute  tempierature, 

293"K. 
Vu=Initial  VOC  weight  fraction  of  VOC 

liquid  J. 
VFj=Final  VOC  weight  fraction  of  VOC 

liquid  J. 
Vaj=VOC  weight  fraction  of  VOC  liquid 

J  added  diiring  the  run. 
Wu= Weight  of  VOC  containing  liquid  J 

at  beginning  of  run,  kg. 
WF7=Weight  of  VOC  containing  liquid  J 

at  end  of  run,  kg. 
Waj= Weight  of  VOC  containing  liquid  J 

added  during  the  run,  kg. 
9.2     Calculations. 
9.2.1     Bag  sample  volimie. 


Bv  = 


Eq.  204F4 


9.2.2    Bag  sample  VOC 
concentration. 
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'VOC=^        Eq.204F-2 

By 


Cc3   -*^C3^ 


Eq.  204F-3 

9.2.4    Response  Factor. 
9.2.3    Bag  sample  VOC  concentration  p 


9.2.5    Total  VOC  Content  of  the  input 
VOC  Containing  Liquid. 


as  propane. 


RF  = 


'VOC 


Eq.  204F-4 


^   RFj       ^    RFj       ^    RFj 


Eq.  204F-5 


10.  Diagrams 
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ENVIRC  NMENTAL  PROTECTION 

AGcfv;  ^ 

40CF[lrart52 
[SC33-1-e714a:  FRL-5840-6] 

Approval  and  Promulgation  of  State 
Implementation  Plan,  Soutti  Carolina: 
adoption  of  General  Conformity 
.Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  On  November  8.  1996,  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC) 
^bmitted  revisions  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
concerning  the  adoption  of  general 
conformity  rules  into  the  South  Carolina 
State  Implementation  Plan  (SIP).  Since 
general  conformity  rules  are  required  by 
Section  176  of  the  Clean  Air  Act  (CAA) 
in  all  nonattainment  and  maintenance 
areas,  these  revisions  are  being 
incorporated  into  the  Federally 
approved  South  Carolina  SIP. 
DATES:  This  final  rule  is  effective  August 
15, 1997  unless  adverse  or  critical 
comments  are  received  by  July  16, 1997. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Gregory  O.  Crawford  at  the  EPA 
Regional  Office  listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  foUovnng  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW, 

Washington  DC  20460 
Environmental  Protection  Agency, 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  Atlanta,  Georgia 

30303.  (404)  562-9042 
South  Carolina  Department  of  Health 

and  Environmental  Control,  2600  Bull 

Street,  Columbia,  South  Carolina, 

29201,(803)734-4750. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  O.  Crawford,  Regulatory 
Planning  Section,  Air  Planning  Branch, 
Air,  Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street. 
Atlanta,  Georgia,  30303.  The  telephone 
number  is  (404)  562-9042. 


SUPPLEMENTARY  INFORMATION:  On 
November  6,  1991,  EPA  designated 
Cherokee  Coimty,  South  Carolina,  as  a 
nonattainment  area  for  the  ozone 
National  Ambient  Air  QuaUty  Standard 
(NAAQS).  Cherokee  County  was 
officially  redesignated  to  attainment  and 
classified  as  a  maintenance  area  on 
February  16,  1993.  hi  the  November  30, 
1993,  Federal  Register  (58  FR  63214), 
EPA  issued  a  final  rule  establishing 
criteria  and  procediues  for  determining 
conformity  of  general  Federal  actions  to 
state  or  Federal  implementation  plans. 
Because  Cherokee  County  is  a 
maintenance  area,  the  general 
conformity  rule  is  applicable.  Before 
any  industrial  development  requiring 
approval  from  a  Federal  agency  can 
occur,  a  determination  must  be  reached 
that  such  action,  when  taken,  will 
conform  to  the  South"  Carolina  SIP  to 
maintain  the  NAAQS  for  ozone.  The 
State  was  therefore  required  to  revise 
their  SIP,  to  include  general  conformity 
criteria  and  procedures  that  are 
consistent  with  those  in  the  Federal 
rule.  On  September  27, 1996,  SCDHEC 
formally  adopted  criteria  and 
procedures  for  demonstrating  and 
assuring  the  "Conformity  of  General 
Federal  Actions  to  the  South  Carolina 
Air  QuaUty  Implementation  Plan." 
These  regulations  were  submitted  to 
EPA  on  November  8.  1996  for  adoption 
into  the  Federally  enforceable  state 
implementation  plan. 

EPA  has  evaluated  this  SIP  revision 
and  has  determined  that  the  SCDHEC 
has  fully  adopted  by  reference,  the 
provisions  of  the  Federal  general 
conformity  rules  specified  in  40  CFR 
part  51,  subp€ut  W.  Therefore,  EPA 
believes  that  the  State  has  met  all 
applicable  requirements,  and  is 
approving  the  SIP  revision  concerning 
the  adoption  of  the  general  conformity 
regulations. 

Final  Action   - 

EPA  is  approving  South  Carolina's 
general  conformity  rule  because  it  meets 
the  Agency's  requirements.  The  EPA  is 
pubhshing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  pubkcation,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
August  15, 1997  imless,  by  Jtily  16,  1997 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 


withdraw  the  final  action.  All  pubUc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
action  will  be  effective  August  15, 1997. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the 
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CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  256-66  1976;  42  U.S.C.  7410(a)(2) 
and  7410  (k)(3). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accomptmy  any  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  Local, 
or  tribal  governments  in  the  aggregate: 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  Section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  Local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  Local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  15,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  the  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  record  keeping  requirements.  Sulfur 
oxides. 

Dated:  May  19, 1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Admirtistrator. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  PP— South  Carolina 

2.  Section  52.2133  is  added  to  read  as 
follows: 

%  52.21 33    Qencral  conformity. 

The  General  Conformity  regulations 
adopted  into  the  South  Carolina  State 
Implementation  Plan  which  were 
submitted  on  November  8,  1996.  South 
Carolina  incorporated  by  reference 
regulations  40  CFR  part  51,  subpart  W — 
determining  conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans. 

[FR  Doc.  97-15732  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  9&-52;  Notice  2] 

RIN  2127-AF86 

Federal  Motor  Vehicle  Safety 
Standards;  Controls  and  Displays 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Transportation. 
ACTtON:  Final  rule. 

SUMMARY:  In  this  document.  NHTSA 
amends  the  Federal  Motor  Vehicle 


Safety  Standard  on  motor  vehicle 
controls  and  displays  by  removing  two 
tables  and  certain  regulatory  text,  all  of 
which  apply  to  motor  vehicles 
manufactured  before  September  1, 1989. 
The  agency  makes  no  other  changes  to 
the  Standard.  This  rulemaking  action  is 
undertaken  as  part  of  NHTSA 's  efforts  to 
implement  the  President's  Regulatory 
Reinvention  Initiative  to  remove 
unnecessary  regulatory  language. 
DATES:  Effective  date:  This  final  rule  is 
effective  July  31,  1997. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  of  this  final 
rule  must  be  received  by  NHTSA  no 
later  than  July  31.  1997. 
ADDRESSES:  Any  petition  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  noUce  number 
set  forth  in  the  heading  and  be 
submitted  to:  Administrator.  NHTSA. 
400  Seventh  Street.  S.W..  Washington, 
D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  Chris 
Flanigan.  Office  of  Crash  Avoidance 
Standards,  NPS-21.  Mr.  Flanigan's 
telephone  number  is  (202)  366-4918 
and  his  FAX  number  is  (202)  366-4329. 

For  legal  issues:  Ms.  borothy  Nakama. 
Office  of  Chief  Counsel,  NCC-20. 
telephone  (202)  366-2992.  FAX  (202) 
366-3820. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W..  Washington. 
DC.  20590. 

SUPPLEMENTARY  INFORMATION: 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4. 1995 
directive  "Regulatory  Reinvention 
Initiative."  from  the  President  to  the 
heads  of  departments  and  agencies, 
NHTSA  undertook  a  review  of  its 
regulations  and  directives.  During  the 
course  of  this  review.  NHTSA  identified 
regulations  that  it  could  propose  to 
eliminate  as  unnecessary  or  to  amend  to 
improve  their  comprehensibility. 
application,  or  appropriateness.  Among 
these  regulations  is  Federal  Motor 
Vehicle  Safety  Standard  No.  101, 
ConU-ols  and  displays  (49  CFR  571.101). 

Standard  No.  101 

Standard  No.  101  was  issued  in  1967 
(32  FR  2408)  as  one  of  the  initial  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS's).  The  standard  applies  to 
passenger  cars,  multipurpose  passenger 
vehicles  (MPVs),  trucks,  and  buses.  Its 
purpose  is  to  assure  the  accessibility 
and  visibility  of  motor  vehicle  controls 
and  displays  under  daylight  and 
nighttime  conditions.  The  standard  is 


UMI 


intended  to  reduce  the  risk  of  safety 
hazards  caused  by  the  diversion  of  the 
driver's  attention  from  the  driving  task 
in  order  to  locate  the  desired  control  or 
display,  and  by  mistakes  in  selecting 
controls.  The  standard  also  seeks  to 
ensure  that  a  driver  restrained  by  a  seat 
belt  can  reach  certain  controls. 

Standard  No.  101  specifies  location 
requirements  (S5.1),  identification 
requirements  (S5.2),  and  illumination 
requirements  (S5.3).  It  specifies  that  the 
controls  and  displays  must  be  accessible 
and  visible  to  a  driver  restrained  in 
accordance  with  Standard  No.  208, 
Occupant  crash  protection  (S6).  In 
addition,  Table  1  "Identification  and 
Illumination  of  Controls"  and  Table  2 
"Identification  and  Illumination  of 
Displays"  further  specify  which  controls 
and  displays  are  subject  to  the 
identification  requirements,  and  how 
they  are  to  be  identified  and 
illimunated. 

Notice  of  Proposed  Rulemaking 

In  a  Federal  Register  document 
pubhshed  on  May  30,  1996  (61  FR 
27039)  NHTSA  proposed  five 
alternatives  for  changes  to  the  Standard 
and  sought  pubUc  comment  on  each 
proposal.  The  proposals  were:  (1) 
Rei>cind  the  standard;  (2)  regulate  only 
those  controls  and  displays  related  to 
motor  vehicle  safety;  (3)  regulate  only 
those  controls  and  displays  required  by 
other  Federal  Motor  Vehicle  Safety 
Standards;  (4)  consolidate  all  control 
and  display  requirements  into  Standard 
No.  101  and  (5)  permit  International 
Standards  Organization  (ISO)  symbols 
on  some  or  all  controls  and  displays 
requiring  identification.  NHTSA 
identified  none  of  the  five  proposals  as 
the  preferred  agency  position. 

NHTSA  stated  that  if  it  decides  not  to 
rescind  Standard  No.  101,  it  may  decide 
to  adopt  one  or  more  of  the  other 
proposals.  Since  some  of  the  proposals, 
(for  example.  Proposals  Three  and  Five) 
address  different  matters  in  Standard 
No.  101.  NHTSA  stated  the  proposals 
are  not  mutually  exclusive.  NHTSA 
stated  that  due  to  the  relative  simpUdty 
of  the  proposals,  it  would  propose  no 
regulatory  language  to  implement  the 
proposals. 

1 .  Proposal  One — Rescind  Standard  No. 
101 

In  the  NPRM,  NHTSA  tentatively 
concluded  that  even  if  Standard  No.  101 
were  rescinded,  manufacturers  would 
continue  to  provide  appropriate  means 
of  identifying  and  illuminating  controls 
and  displays  and  place  those  controls 
and  displays  in  accessible  locations. 
Except  for  some  required  controls  and 
displays  listed  in  other  standards,  there 


is  none  specifically  required  by 
Standard  No.  101.  The  standard  only 
addresses  the  visibihty,  access  and 
illumination  of  controls  and  displays  // 
they  are  provided.  NHTSA  stated  that 
while  the  initial  premise  for  the 
standard  was  that  these  aspects  need  to 
be  regulated  for  minimizing  driver 
distractions,  the  controls  and  displays 
have  in  effect  become  an  industry 
practice  that  may  not  require  continued 
Federal  regulation.  NHTSA  stated  its 
belief  that  market  forces  will  ensure 
manufacturers  continue  the  currently 
specified  practices,  citing  the  changing 
location  of  the  horn  button  as  an 
example. 

NHTSA  noted  that  if  Standard  No. 
101  were  rescinded,  some  States  might 
adopt  regulations  requiring  controls  and 
displays  or  regulating  their 
identification,  illumination  or 
accessibiUty,  which  would  subject 
manufacturers  to  multiple,  conflicting 
rules  and  increase  vehicle  production 
costs.  NHTSA  further  noted  that  were 
the  States  to  adopt  such  regulations, 
there  would  not  be  any  express 
preemption  under  49  U.S.C.  section 
30103fb),  which  preempts  State 
standards  if  they  conflict  with  an 
existing  Federal  standard. 

2.  Proposal  Two — Regulate  Only  Those 
Controls  and  Displays  Related  to  Motor 
Vehicle  Safety 

The  second  proposal  was  to  update 
Standard  No.  101  by  removing  obsolete 
provisions  and  regulating  only  those 
controls  and  displays  related  to  safety. 
Standard  No.  101  includes  references  to 
vehicles  manufactured  before 
September  1, 1987  and  September  1, 
1989.  NHTSA  proposed  to  remove  all 
references  to  vehicles  manufactured 
before  September  1,  1987  and 
September  1, 1989. 

After  references  to  vehicles 
manufactured  before  September  1,  1989 
are  removed,  NHTSA  proposed  that  S3, 
Application,  of  Standard  No.  101  be 
shortened  to  state:  "This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses." 
NHTSA  further  proposed  to  amend 
S5.(b),  and  S5.3.3{d),  by  removing 
references  to  vehicles  manufactured 
before  September  1,  1987  and 
September  1, 1989.  Finally,  NHTSA 
proposed  to  remove  Table  1(a) 
"Identification  and  Illumination  of 
Controls"  and  Table  2(a)  "Identification 
and  Illumination  of  Internal  Displays," 
since  each  table  applies  to  vehicles 
manufactured  before  September  1,  1987. 

Additionally,  the  standard  currently 
regulates  aspects  of  controls  and 
displays  not  required  to  be  on  vehicles 
and  that  may  not  have  a  direct  effect  on 


motor  vehicle  safety.  Under  Proposal 
Two,  NHTSA  proposed  to  amend 
Standard  No.  101  so  that  it  would 
regulate  only  controls  and  displays  that 
directly  bear  on  the  need  for  motor 
vehicle  safety,  whether  they  are 
specified  in  another  Federal  Motor 
Vehicle  Safety  Standard  or  not. 

Accordingly,  NHTSA  proposed  to 
remove  the  following  controls  from 
Table  1  "Identification  and  Illumination 
of  Controls":  the  heating  and  air 
conditioning  control;  the  hand  throttle; 
the  heating  and  air  conditioning  fan 
control;  and  the  manual  choke.  It  also 
proposed  to  remove  the  coolant 
temperature  display  from  Table  2 
"Identification  and  Illumination  of 
Displays."  NHTSA  cited  as  examples  of 
displays  that  would  continue  to  be 
regulated  the  seat  belt  and  turn  signal 
displays  (both  specified  in  other  safety 
standards)  and  die  fuel  level  display 
and  speedometer  (if  they  are  provided), 
neither  of  which  is  specified  in  a  safety 
standard. 

3.  Proposal  Three — Regulate  Only 
Controls  and  Displays  Required  by 
Other  Federal  Motor  Vehicle  Safety 
Standards 

NHTSA 's  proposed  changes  under 
Proposal  Three  were  similar  to  Proposal 
Two,  but  would  have  limited  Standard 
No.  101  to  regulating  controls  and 
displays  sp>ecified  in  another  safety 
standard.  Thus,  under  proposal  three, 
the  following  controls  presently  listed 
in  Table  1  "Identification  and 
Illumination  of  Controls"  were 
proposed  to  be  removed:  horn;  heating 
andi/or  air  conditioning  fan;  rear 
window  defrosting  and  defogging 
system;  manual  choke;  engine  start; 
engine  stop;  hand  throttle;  automatic 
vehicle  speed;  and  heating  and  air 
conditioning  system. 

The  following  displays  specified  in 
Table  2  "Identification  and  Illumination 
of  Displays"  were  proposed  to  be 
removed:  fuel  level  telltale  and  gauge; 
oil  pressure  telltale  and  gauge;  coolant 
temperature  telltale  and  gauge;  electrical 
charge  telltale  and  gauge;  the 
speedometer;  and  the  odometer. 

NHTSA 's  rationale  was  that  if 
enacted.  Proposal  Three  would  not 
affect  the  placement  in  vehicles  of 
controls  and  displays  no  longer 
specified  in  Standard  No.  101.  NHTSA 
stated  maii^et  forces  (in  the  form  of 
customer  demand)  would  be  highly 
likely  to  ensure  that  vehicle 
manufacturers  would  continue  to 
provide  appropriately  identified, 
illuminated,  and  located  controls  and 
displays. 


4.  Proposal  Four — Consolidate  in 
Standard  No.  101  Controls  and  Displays 
Specified  in  Other  Standards 

Under  Proposal  Four.  NHTSA 
proposed  to  include  in  Standard  No. 
101  reference  to  the  controls  and 
displays  speciHed  in  other  standards; 
today  only  Standard  No.  208,  Occupant 
crash  protection,  has  such  requirements. 
At  present.  Standard  No.  101  does  not 
include  certain  controls  or  displays 
specified  in  Standard  No.  208. 
Occupant  crash  protection. 

Specifically,  NHTSA  proposed  to 
incorporate  the  readiness  indicator 
specified  in  Standard  No.  208  into 
Standard  No.  101  and  to  specify  the 
means  of  identifying  the  indicator  and 
whether  it  must  be  illuminated.  To  keep 
Standard  No.  101  consistent  with 
requirements  in  other  Federal  motor 
vehicle  safety  standards,  NHTSA 
proposed  to  amend  Table  2 
"Identification  and  Illumination  of 
Displays"  by  specifying  the  air  bag 
readiness  indicator.  NHTSA  proposed  to 
amend  Column  3  ("Identifying  Words  or 
Abbreviation")  to  indicate  that  the  air 
bag  readiness  indicator  must  be 
identified  with  the  words  "AIR  BAG", 
and  to  amend  Column  4  to  indicate  that 
the  air  bag  readiness  indicator  display 
must  be  illuminated.  The  agency  did  not 
propose  to  specify  a  color  (Column  2)  or 
an  identifying  symbol  (Column  4)  for 
the  air  bag  readiness  indicator. 

NHTSA  also  proposed  to  include  in 
Standard  No.  101,  the  air  bag  manual 
cutoff  device  specified  ifl  Standard  No. 
208  at  S4.5.4,  Passenger  Air  Bag  Manual 
Cutoff  Device.  Paragraph  S4.5.4.2 
describes  the  device  as  being  separate 
from  the  vehicle  ignition  switch  and 
operable  by  means  of  the  ignition  key 
for  the  vehicle.  Paragraph  S4.5.4.3 
specifies  that  a  telltale  light  on  the 
dashboard  shall  be  clearly  visible  from 
all  front  seating  positions  and  shall  be 
illuminated  whenever  the  passenger  air 
bag  is  deactivated.  Paragraph  S4.5.4.3 
further  requires  the  air  bag  manual  cut 
off  device's  telltale  to  be  yellow, 
identified  with  "AIR  BAG  OFF,"  and 
illuminated  the  entire  time  that  the 
passenger  air  bag  is  deactivated.  The  air 
bag  manual  cutoff  device  telltale  is 
further  not  to  be  combined  with  the  air 
bag  readiness  indicator. 

NHTSA  proposed  to  transfer  the 
specifications  for  the  air  bag  manual 
cutoff  device  telltale  from  Standard  No. 
208  to  Standard  No.  101.  NHTSA 
proposed  to  include  the  air  bag  manual 
cutoff  telltale  in  Table  2  ("Identification 
and  Illumination  of  Displays")  of 
Standard  No.  101.  NHTSA  did  not 
propose  to  specify  a  symbol  for  the 
device  in  Table  2.  The  agency  proposed 


to  amend  the  column  on  illumination  to 
indicate,  by  stating  "yes",  that 
illumination  is  required.  NHTSA 
proposed  to  add  a  footnote  indicating 
the  telltale  is  to  be  illuminated  only 
when  the  air  bag  manual  cutoff  device 
is  activated. 

NHTSA  further  proposed  that  the  air 
bag  manual  cutoff  device  be  described 
in  Table  1  ("Identification  and 
Illumination  of  Controls")  of  Standard 
No.  101.  NHTSA  proposed  that  the 
device  be  identified  in  Column  2 
("Identifying  Words  or  Abbreviation") 
with  the  words  "Air  Bag  Cutoff." 
NHTSA  did  not  propose  to  specify  an 
identifying  symbol  or  to  specify 
illumination  for  the  air  bag  manual 
cutoff  device. 

5.  Proposal  Five — Permit  ISO  Symbols 
to  Identify  Controls  and  Displays 

Many  of  the  symbols  specified  in 
Tables  1  and  2  of  Standard  No.  101  are 
based  on  symbols  developed  by  the 
International  Standards  Organization 
(ISO).  In  the  interests  of  international 
harmonization  of  vehicle  safety 
standards,  under  Proposal  Five,  NHTSA 
proposed  to  permit  any  ISO  symbol  to 
be  used  to  identify  a  control  or  display. 
NHTSA  proposed  to  require  that  each 
ISO  symbol  used  be  described  in  the 
owner's  manual.  NHTSA  stated  that  the 
description  may  be  necessary  to  ensure 
that  the  driver  understands  the  meaning 
of  the  symbol. 

Public  Comments 

In  response  to  the  NPRM,  NHTSA 
received  comments  from  the  following 
ten  commenters:  Advocates  for  Highway 
and  Auto  Safety  (Advocates),  American 
Automobile  Manufacturers  Association 
(AAMA),  Center  for  Auto  Safety  (CAS). 
Chrysler,  Coalition  of  Small  Volume 
Automobile  Manufacturers  (COSVAM), 
Mitsubishi,  National  Automobile 
Dealers  Association  (NADA),  Toyota. 
Truck  Manufacturers  Association 
(TMA).  and  Volkswagen.  With  a  few 
exceptions,  the  commenters  generally 
raised  objections  to  all  five  proposals 
raised  in  the  NPRM.  The  commenters 
offered  the  following  reasons  for  their 
opposition. 

Necessity  for  the  Rulemaking 

Two  commenters  expressed 
skepticism  about  the  need  for  proposed 
changes  to  Standard  No.  101  as 
described  in  the  NPRM.  Advocates 
stated  that  they  did  not  understand  why 
the  rulemaking  was  being  conducted, 
stating  that  NHTSA  has  shown  no 
"pressing  safety  need  being  unmet  by 
the  current  standard."  Advocates  urged 
NHTSA  not  to  disturb  the  regulatory 
status  quo  with  a  "proposal  that  appears 


to  be  a  frivolous  use  of  agency 
resources." 

CAS  described  Standard  No.  101  as 
having  "30  years  of  success"  and 
NHTSA's  invoking  the  Regulatory 
Reinvention  Initiative  to  rescind  the 
standard  as  "misplaced."  CAS  further 
stated  that  NHTSA  itself  acknowledges 
Standard  No.  101  imposes  little  cost  on 
industry,  and  NHTSA  has  not  showm 
that  eliminating  the  Standard  "would 
not  open  the  door  for  the  introduction 
of  irregular  and  inadequate  designs  and 
configurations  of  instrument  panel 
controls  and  displays." 

Public  Comments  on  Proposal  One — 
Rescind  Standard  No.  101 

No  commenter  supported  rescission 
of  Standard  No.  101.  The  most  often 
cited  reason  for  opposing  rescission  was 
that  a  Federal  Motor  Vehicle  Safety 
Standard  on  controls  and  displays  was 
needed  to  preempt  potentially 
conflicting  and  confusing  State 
requirements.  Advocates  viewed 
Proposal  One  as  having  "no  merit 
whatever"  and  particularly  objected  to 
NHTSA's  reliance  on  "market  forces" 
having  a  role  in  maintaining  controls 
and  displays.  Advocates  cited  a  public 
comment  by  General  Motors  (on  another 
NHTSA  matter)  for  the  proposition  that 
State  regulation  (in  the  absence  of  a 
Federal  standard)  is  "undesirable." 
Chrysler  stated  it  was  desirable  to  have 
a  certain  level  of  control  and  display 
consistency  in  the  national  fleet.  Toyota 
stated  that  its  vehicle  production  costs 
would  increase  if  it  had  to  meet 
differing  state  requirements. 

TMA  did  not  support  rescission, 
asserting  that  in  the  future,  numerous 
intelligent  transportation  systems  (ITS) 
will  likely  be  introduced,  and  "human 
factors  considerations"  may  mean  ITS- 
based  colhsion  warning/avoidance 
systems  would  require  more 
standardization.  The  ITS  may 
incorporate  a  large  number  of  automatic 
collision  avoidance  systems,  such  as 
side,  frontal,  and  lane  change/merge 
with  their  accompanying  in-vehicle 
warnings  and  sensors,  which  could 
confuse  vehicle  operators.  Standardized 
controls  and  displays  could  minimize 
operator  confusion.  CAS  opposed 
Proposal  One  stating  that  no  legally 
sufficient  rationale  for  rescission  had 
been  articulated  in  the  notice. 

Public  Comments  on  Proposal  Two — 
Regulate  Only  Those  Controls  and 
Displays  Related  to  Motor  Vehicle 
Safety 

NHTSA  received  mixed  comments  on 
this  proposal.  Among  those  writing  in 
favor  of  Proposal  Two  were 
Volkswagen.  TMA  and  AAMA.  AAMA 
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stated  that  even  if  NHTSA  were  to  no 
longer  regulate  controls  and  displays 
not  related  to  motor  vehicle  safety, 
manufacturers  would  continue  to 
provide  identification,  illumination,  and 
accessible  locations  for  controls  and 
displays. 

Many  others,  however,  objected  to 
this  proposal  because  NHTSA  did  not 
specify  what  it  meant  by  a  control  or 
display  with  no  bearing  on  safety. 
Advocates  asserted  NHTSA  has  the 
burden  of  defining  which  controls  and 
displays  are  "safety-related"  and  that  to 
make  "conclusory  opinions"  about 
which  controls  and  displays  can  be 
removed  from  Standard  No.  101  is 
"capricious"  and  "a  violation  of  agency 
responsibihties."  Advocates  provided 
an  example  of  when  a  display  NHTSA 
had  proposed  for  removal  (the 
temperature  display)  may  have  a  bearing 
on  motor  vehicle  safety. 

CAS  opposed  Proposal  Two  stating 
that  at  a  minimum,  NHTSA  should  have 
explained  "what  attributes  it  believes 
distinguish  a  vehicle  control  and 
display  which  directly  affects  or  bears 
on  safety  from  one  which  does  not." 
CAS  also  raised  objections  to  specific 
controls  and  displays  NHTSA  identified 
for  removal  under  Proposal  Two.  Toyota 
stated  that  since  it  could  not  determine 
which  controls  and  displays  "directly 
bear  on  the  need  for  motor  vehicle 
safety,"  it  would  withhold  comment. 

Under  Proposal  Two,  NHTSA  also 
proposed  to  remove  outdated  tables  and 
regulatory  provisions  from  Standard  No. 
101 ,  referring  to  motor  vehicles 
manufactured  before  September  1, 1987 
and  September  1, 1989.  No  commenter 
opposed  removing  the  outdated 
provisions. 

Public  Comments  on  Proposal  Three — 
Regulate  Only  Controls  and  Displays 
Required  by  Other  FMVSS 

NHTSA  received  various  responses  to 
this  proposal.  Among  those  writing  in 
favor  of  Proposal  Three  were 
Volkswagen  and  AAMA.  NADA  stated 
that  Standard  No.  101  should  serve  as 
a  "consolidated  reference"  to  controls 
and  displays  regulated  elsewhere. 
Advocates  opposed  Proposal  Three, 
characterizing  the  proposal  as  "a 
fundamental  derehction  of  agency 
obhgations  to  protect  and  advance  the 
safety  of  motor  vehicle  occupants." 
Toyota  stated  that  it  did  not  agree  with 
Proposal  Three  since  all  controls  and 
displays  specified  in  the  current 
standard  are  "all  equally  important  in 
maintaining  motor  vehicle  safety."  TMA 
opposed  Proposal  Three,  stating  that 
there  may  be  a  safety  need  to  regulate 
controls  and  displays  beyond  those  in 
the  FMVSSs.  CAS  commented  that 


although  the  criterion  for  selecting  the 
controls  and  displays  imder  Proposal 
Three  was  "unambiguous,"  before  it  can 
remove  "critical"  controls  and  displays 
such  as  the  horn,  fuel  level  indicator,  or 
speedometer  from  Standard  No.  101, 
NHTSA  should  offer  more  than  its 
boilerplate  "market  forces"  assertions, 
and  provide  "concrete  evidence  and 
data  justifying  the  benefits  of  its 
proposed  actions." 

Public  Comments  on  Proposal  Four — 
Consolidate  in  Standard  No.  101 
Controls  and  Displays  Specified  in 
Other  Standards 

Although  NHTSA  received  mixed 
conunents  on  this  proposal,  more 
commenters  favored  F^posal  Four  than 
any  other  proposal.  Mitsubishi  stated 
that  controls  and  displays  for  safety 
devices  in  other  standards  (such  as 
brakes  and  air  bags)  should  not  be 
included  in  Standard  No.  101  to  avoid 
redundancy  and  "to  make  all  the 
requirements  easier  to  understand." 
Advocates,  the  AAMA,  Chrysler,  and 
TMA  on  the  other  hand,  favored 
Proposal  Four.  Advocates  stated  it 
would  "improve  comprehension  of  the 
requirements  for  the  controls  and 
displays  by  integrating  specific  FMVSS 
control/display  requirements  from  other 
standards  into  No.  101."  TMA  stated 
that  Proposal  Four  would  be  especially 
helpful  to  those  who  are  not  intimately 
famiUar  with  the  complete  range  of 
standards.  CAS  stated  that  it  would 
reserve  judgment  on  Proposal  Four  until 
it  can  review  NHTSA 's  proposed 
regulatory  text  implementing  Proposal 
Four. 

As  part  of  Proposal  Four,  NHTSA  also 
proposed  that  certain  controls  and 
displays,  presently  specified  in 
Standard  No.  208,  should  instead  be 
specified  in  Standard  No.  101.  Many 
commenters,  including  Advocates  and 
Toyota,  offered  comments  on  attributes 
that  the  air  bag  readiness  indicator 
display  and  air  bag  manual  cutoff  device 
should  have,  if  they  are  specified  in 
Standard  No.  101. 

Public  Comments  on  Proposal  Five — 
Permit  ISO  Symbols  to  Identify  Controls 
and  Displays 

Although  conunenters  addressed  the 
issue  of  ISO  standards  in  Standard  No. 
101,  the  broader  issue  of  harmonizing 
the  Standard  with  international 
standards  was  also  addressed.  As  an 
example,  Chrysler  generally  wrote  in 
support  of  international  harmonization 
of  the  FMVSSs  by  allowing  use  of  ISO 
symbols.  Volkswagen  stated  that 
NHTSA  should  permit  ISO  symbols  to 
identify  controls  and  displays  for  which 
requirements  are  prescribed  in  Standard 


No.  101.  NADA  stated  that  ISO  symbols 
should  be  allowed  "whenever  possible." 

AAMA  supported  Proposal  Five, 
stating  most  ISO  symbols  are  already 
permitted  by  Standard  No.  101.  AAMA 
further  stated  that  symbols  not  specified 
in  Standard  No.  101  have  been  in  U.S. 
vehicles  for  years  and  that  the 
"motoring  public  has  been  educated  as 
to  the  meaning  of  these  symbols."  TMA 
stated  that  it  supported  Proposal  Five 
for  practical  reasons,  "e.g.,  the  difficulty 
in  assuring  that  every  custom  truck 
configuration  is  matched  to  unique 
dociunentation,  cannot  support  the 
requirement  for  each  ISO  symbol  to  be 
described  in  the  owner's  manual." 

CAS,  on  the  other  hand,  urged 
NHTSA  not  to  permit  (presimiably 
unfamiliar)  ISO  symbols  because  of 
potential  adverse  safety  consequences  if 
the  driver  is  uncertain  about  the 
information  the  symbol  is  meant  to 
convey.  Advocates  wrote  that  it 
"strongly  opposes"  Proposal  Five, 
commenting  that  "all  three  versions  of 
rescission  of  the  current  requirements  of 
No.  101  would  open  the  door  to  the  use 
of  ISO  symbols  that  NHTSA  has  already 
recognized  as  inadequate  for  motor 
vehicle  safety." 

Both  commenters  who  did  not 
support  the  proposal  to  permit  any 
International  Standards  Organization 
(ISO)  symbol  cited  NHTSA's  own  past 
rulemakings,  especially  on  the  brake 
standard,  to  show  NHTSA  has  in  the 
past  sometimes  been  reluctant  to  permit 
certain  ISO  symbols  because  it  did  not 
beUeve  those  symbols  were  intuitively 
evident. 

Among  the  commenters  writing  on 
behalf  of  making  Standard  No.  101 
harmonize  with  international  standards 
was  COSVAM.  COSVAM  asked  NHTSA 
to  add  a  new  paragraph  to  Standard  No. 
101  that  would  state  that  "compUance 
with  ECE,  EEC  or  Japanese  requirements 
on  the  subject  of  controls  and  displays 
will  be  deemed  to  be  compUance  with 
FMVSS  101.  Similarly.  Toyota 
recommended  that  Standard  No.  101  be 
revised  to  incorporate  ISO  275  "Road 
vehicles — symbols  for  controls, 
indicators,  and  tell-tales"  to  be 
harmonized  with  the  Japanese  and 
Eurojiean  standards. 

NHTSA  Decision  and  Final  Rule 

The  purpose  of  the  President's 
Regulatory  Reinvention  Initiative  was  to 
have  the  Federal  government  take  a 
careful  look  at  its  regulations  to  identify 
and  remove  any  unnecessary  provisions. 
In  response  to  that  Initiative,  NHTSA 
examined  Standard  No.  101.  NHTSA 
was  concerned  that  Standard  No.  101 
might  be  imposing  a  needless  regulatory 
burden  on  the  public  by  regulating 
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aspects  of  motor  vehicle  design  that 
were  beyond  what  was  needed  to  assure 
safety.  To  explore  these  concerns 
further,  the  agency  proposed  a  number 
of  alternative  ways  that  might  reduce 
the  regulatory  burden  of  this  standard. 
These  alternatives  included  rescinding 
Standard  No.  101,  regulating  only  the 
controls  and  displays  related  to  safety  or 
required  by  other  safety  standards, 
consolidating  controls  and  displays 
required  in  other  standards,  and 
permitting  the  use  of  ISO  symbols  to 
identify  controls  and  displays. 

The  public  comments  on  the  proposal 
indicate  that  the  current  requirements 
are  not  imposing  unnecessary  regulatory 
burdens.  Further,  there  was  no  broad 
consensus,  even  among  the  vehicle 
manufacturers,  in  support  of  any  of  the 
proposals. 

Several  commenters  urged  the  agency 
to  further  international  harmonization 
by  adopting  the  proposal  to  permit  the 
use  of  recognized  international  symbols 
for  the  controls  and  displays  inside  a 
vehicle.  Although  NHTSA  is  not 
adopting  that  proposal  for  the  reasons 
explained  below,  the  agency  is 
committed  to  exploring  the  possibilities 
of  harmonizing  its  regulatory 
requirements  with  the  regulatory 
requirements  of  other  nations,  provided 
that  such  harmonization  does  not 
reduce  the  safety  protection  afforded  to 
the  American  public.  As  evidence  of 
that  commitment,  the  agency  has  held  a 
public  meeting  on  July  10  and  July  11. 
1996  and  a  public  workshop  on  January 
16. 1997  on  the  subject  of  harmonizing 
the  requirements  of  the  Federal  motor 
vehicle  safety  standards  with  the 
counterpart  requirements  in  other 
countries'  safety  standards.  The  agency 
used  the  meeting  and  workshop  to 
explain  to  the  public  what  factors  the 
agency  would  consider  in  deciding 
whether  the  U.S.  safety  standard  and 
some  other  nation's  safety  standard  are 
"functionally  equivalent,"  and  to  get 
public  comments  on  the  process  the 
agency  proposes  to  use  to  make 
functional  equivalence  determinations. 

NHTSA  believes  it  is  more 
appropriate  for  the  agency  to  establish  a 
comprehensive  approach  and  process 
for  considering  functional  equivalence 
of  the  Federal  motor  vehicle  safety 
standards  and  other  nations'  standards 
before  the  agency  considers  the 
functional  equivalence  of  any  standard 
or  group  of  standards.  Once  the  agency's 
comprehensive  approach  and  process 
are  in  place  for  functional  equivalence 
decisions.  NHTSA  will  consider  any 
requests  for  functional  equivalence 
determinations  of  Standard  No.  101  that 
are  made  according  to  the  established 
process.  It  would  be  premature  to 


consider  that  subject  in  this  rulemaking, 
outside  the  overall  process  for 
considering  functional  equivalence. 

Accordingly,  rulemaking  to  change 
Standard  No.  101  is  hereby  terminated 
except  with  respect  to  the  proposal  to 
remove  outdated  language.  The 
outdated  language  is  hereby  removed. 

Implementation  of  Proposal  Two — 
Removing  Outdated  Provisions 

No  commenter  opposed  removal  of 
the  outdated  provisions.  Removing 
unnecessary  regulatory  language  is 
consistent  with  the  Regulatory 
Reinvention  Initiative.  As  described  in 
the  NPRM.  the  outdated  language 
includes  references  to  vehicles 
manufactured  before  September  1. 1987 
and  September  1. 1989.  In  addition,  two 
tables.  Table  1(a)  "Identification  and 
Illumination  of  Controls"  and  Table  2(a) 
"Identification  and  Illumination  of 
Internal  Displays"  apply  to  vehicles 
manufactured  before  September  1.  1987. 

Effective  Date 

The  agency  determines  that  there  is 
good  cause  shown  that  an  effective  date 
earlier  than  180  days  after  issuance  is  in 
the  public  interest.  This  final  rule  only 
removes  outdated  provisions  from 
Standard  No.  101  and  makes  no 
substantive  changes  to  the  Standeu'd. 
Recently,  the  agency  amended  its 
provisions  in  49  CFR  section  553.35 
regarding  petitions  for  reconsideration 
to  extend  the  period  within  which 
petitions  may  be  filed  to  45  days. 
Accordingly,  the  final  rule  will  take 
effect  45  days  after  its  publication  in  the 
Federal  Register. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  of  proposed  rulemaking 
was  not  reviewed  under  Executive 
Order  12866  (Regulatory  Planning  and 
Review).  NHTSA  has  analyzed  the 
impact  of  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  This  final  rule  has  no 
effect  on  the  costs  associated  with 
controls  and  displays  because  it  only 
removes  outdated  regulatory  language 
from  Standard  No.  101.  No  substantive 
changes  are  made  in  Standard  No.  101. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  For  the 
reasons  explained  above.  I  hereby 
certify  that  this  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Accordingly,  there  is  no  significant 
effect  on  small  organizations, 
jurisdictions  or  other  entities  which 
purchase  new  motor  vehicles.  For  this 
reason,  a  final  regulatory  flexibility 
analysis  has  not  been  prepared. 

3.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
PoHcy  Act  and  determined  that  it  would 
not  have  any  significant  impact  on  the 
quality  of  the  environment. 

4.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  it  would  not  have 
significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

5.  Civj7  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as 
follows: 

1.  The  authority  section  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.101  is  amended  by 
revising  S3.,  revising  S5.,  and  revising 
S5.3.3  to  read  as  follows: 


§571.101 
displays. 


Standard  No.  101;  Controls  and 


S3.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses. 


UMI 


S5.  Requirements.  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck 
and  bus  manufactured  writh  any  control 
listed  in  S5.1  or  in  column  1  of  Table 
1 ,  and  each  passenger  car,  multipurpose 
passenger  vehicle  and  truck  or  bus  less 
than  10,000  pounds  GVWR  with  any 
display  listed  in  S5.1  or  in  column  1  of 
Table  2,  shall  meet  the  requirements  of 
this  standard  for  the  location, 
identification,  and  illumination  of  such 
control  or  display. 

•  •        •        •        * 

S5.3.3  (a)  Means  shall  be  provided  for 
making  controls,  gauges,  and  the 
identification  of  those  items  visible  to 
the  driver  under  all  driving  conditions. 

(b)  The  means  for  providing  the 
reouired  visibility — 

(1)  Shall  be  adjustable  to  provide  at 
least  two  levels  of  brightness,  one  of 
which  is  barely  discernible  to  a  driver 
who  has  adapted  to  dark  ambient 
roadway  conditions. 

(2)  May  be  operable  manually  or 
automatically,  and 

(3)  May  have  levels  of  brightness  at 
which  those  items  and  identification  are 
not  visible. 

(c)  If  the  level  of  brightness  is 
adjusted  by  automatic  means  to  a  point 
where  those  items  or  their  identification 
are  not  visible  to  the  driver,  a  means 
shall  be  provided  to  enable  the  driver  to 
restore  visibility. 

•  *        •        *        * 

3.  Section  571.  101  is  revised  by 
removing  Table  1(a)  "Identification  and 
Ilhunination  of  Controls"  following 
Table  1. 

4.  Section  571.101  is  revised  by 
removing  Table  2(a)  'identification  and 
Illumination  of  Internal  Displays" 
following  Table  2. 

Issued  on:  June  6, 1997. 
Ricanlo  Martinez, 
Administrator. 
[FR  Doc.  97-15675  Filed  6-13-97;  8:45  am] 
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DFc  ipTMPMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[DockM  No.  97040307&-71 14-02;  I.D. 
061097D) 

Fi'^'-'^f;f-<  o^  vv«st  Coast  States  and  in 
th-  vVeste"-  Pa,;:'ir    »3c-*;c  Coast 
Groufiatis.n  f'.st^.ery,  ^v.-^iung  Closure 
for  the  Catcher/Processor  Sector 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACmON:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  closure  of 
the  1997  catcher/processor  fishery  for 
whiting  at  12:00  noon  June  11, 1997, 
because  the  allocation  for  the  catcher/ 
processor  sector  will  be  reached  by  that 
time.  This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  levels  announced  by  the  Secretary  of 
Commerce  on  May  20.  1997. 
DATES:  Effective  from  12:00  noon  (local 
time)  June  11. 1997,  until  the  start  of  the 
1998  primary  season  for  the  catcher/ 
processor  sector,  unless  modified, 
superseded  or  rescinded.  Comments 
will  be  accepted  through  July  1, 1997. 
ADDRESSES:  Submit  comment  to  WilUam 
Stelle,  Jr.,  Administrator,  Northwest 
Region  (Regional  Administrator), 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  or  WiUiam  Hogarth,  Acting 
Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robinson  at  20&-5  26-6 140 
or  Rodney  Mclnnis  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  at  50  CFR  660.323(a)(4)  (62 
FR  27519,  May  20, 1997)  established 
separate  allocations  for  the  catcher/ 
processor,  mothership,  and  shore-based 
sectors  of  the  whiting  fishery.  Each 
allocation  is  a  harvest  guideline,  which, 
when  reached,  results  in  the  end  of  the 
primary  season  for  that  sector.  The 
catcher/processor  sector  is  composed  of 
catcher/processors,  which  are  vessels 
that  harvest  and  process  whiting.  The 
mothership  sector  is  composed  of 
motherships  and  catcher  vessels  that 
harvest  whiting  for  delivery  to 
motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest, 
whiting.  The  shoreside  sector  is 
composed  of  vessels  that  harvest 
whiting  for  delivery  to  shore-based 
processors.  The  allocations,  which  are 
based  on  the  1997  commercial  harvest 
guideline  for  whiting  of  207,000  metric 
tons  (mt),  are:  70.400  mt  (34  percent)  for 
the  catcher/processor  sector;  49.700  mt 
(24  percent)  for  the  mothership  sector; 
and  86.900  mt  (42  percent)  for  the 
shoreside  sector.  The  best  available 


information  on  June  9, 1997,  indicated 
that  the  70,400-mt  catcher/processor 
allocation  would  be  reached  by  12:00 
noon  June  11, 1997.  The  mothership 
fishery  reached  its  allocation  and  was 
closed  on  June  1,  1997  (62  FR  30776). 
Attainment  of  the  shore-based  sector 
allocation  is  not  aimounced  at  this  time. 
(The  regulations  at  50  CFR 
600.323(a)(3)(i)  describe  the  primary 
season  for  catcher/processors  as  the 
period(s)  when  at-sea  processing  is 
allowed  and  the  fishery  is  open  for  the 
catcher/processor  sector.) 

NMFS  Action 

For  the  reasons  stated  above,  and  in 
accordance  vtrith  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(A).  NMFS  herein 
announces:  Effective  12:00  noon  (local 
time)  June  11, 1997 — (1)  Further  taking 
and  retaining,  receiving  or  at-sea 
processing  of  whiting  by  a  catcher/ 
processor  is  prohibited.  No  additional 
improcessed  whiting  may  be  brought  on 
board  after  at-sea  processing  is 
prohibited,  but  a  catcher/processor  may 
continue  to  process  whiting  that  was  on 
board  before  at-sea  processing  was 
prohibited,  which  time  further  taking 
and  retaining,  receiving,  or  at-sea 
processing  of  whiting  by  a  catcher/ 
processor  is  prohibited. 

Qassification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323(a)(4)(iii)(A)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  11, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-15735  Filed  6-11-97;  4:30  pm] 
BiLLWQ  CODE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

Tobacco  (Guaranteed  Plan) 
Endorsement;  and  Common  Crop 
Insurance  Regulations,  Guaranteed 
Tobacco  Crop  Insurance  Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
guaranteed  tobacco.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  tobacco  (guaranteed  plan) 
endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  tobacco  (guaranteed 
plan)  endorsement  to  the  1997  and  prior 
crop  years. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  )uly  16, 1997  and 
will  be  considered  when  Ithe  rule  is  to 
be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City.  MO  64131. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson.  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO.  address  listed  above, 
telephone  (816)  926-7730.    . 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purpose  of  Executive 
Order  12866.  and,  therefore,  this  rule 
has  not  been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  contains  information 
collection  that  requires  clearance  by 
OMB  under  the  provisions  of  44  U.S.C. 
chapter  35. 

Tne  title  of  this  information  collection 
is  'Multiple  Peril  Crop  Insurance."  The 
information  to  be  collected  includes  a 
crop  insurance  application  and  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  guaranteed 
tobacco  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,000  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork, 
reduction  should  be  submitted  to  the 


Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
F'ederal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  govenmients  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 


UMI 


production  records  to  support  the 
certification  information  for  at  least 
three  years.  This  regiilation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producei .  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  AmistanoB  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Envinuunental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.136. 
Guaranteed  Tobacco  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 


provisions  for  insuring  guaranteed 
tobacco  found  at  7  CFR  401.129 
(Tobacco  (Guaranteed  Plan) 
Endorsement).  FCIC  also  proposes  to 
amend  7  CFR  401.129  to  limit  its  effect 
to  the  1997  and  prior  crop  years.  This 
rule  makes  minor  editorial  and  format 
changes  to  improve  the  Tobacco 
(Guaranteed  Plan)  Endorsement's 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  guaranteed 
tobacco  as  follows: 

1.  The  Late  Planting  Agreement 
Option  (LPAO)  has  been  discontinued 
because  the  final  planting  date  is  late 
enough  to  allow  anyone  with  tobacco 
plants  to  timely  transplant  them,  and 
the  reduction  in  guarantee  under  the 
LPAO  is  not  sufficient  to  cover  the 
increased  risks  of  a  shorter  growing 
season. 

2.  Section  1 — Add  definitions  for 
terms  "adequate  stand,"  "approved 
yield,"  "average  value  per  pound," 
"carryover  tobacco,"  "days,"  "discount 
variety,"  "FSA,"  "fair  market  value," 
"final  planting  date."  "good  farming 
practices,"  "harvest,"  "irrigated 
practice,"  "planted  acreage,"  "practical 
to  replant,"  "priming,"  "production 
guarantee,"  "replanting,"  "season 
average  market  price,"  "support  price 
per  pound,"  "tobacco  bed,"  "USDA," 
and  "written  agreement"  for 
clarification.  The  definition  of  "harvest" 
was  revised  to  remove  the  requirement 
that  20  percent  of  the  production 
guarantee  per  acre  must  be  cut  from 
each  acre  in  order  for  the  unit  to  be 
considered  harvested.  Since  the  harvest 
incentive  of  35  percent  of  the  guarantee 
has  been  deleted,  this  provision  is  no 
longer  necessary.  Added  the  definition 
of  "hydroponic  plants"  to  identify 
seedlings  grown  in  a  liquid  nutrient 
solution. 

3.  Section  3(b) — Allow  the  use  of 
actual  production  history  to  determine 
the  approved  yield  for  insurance 
purposes.  The  most  accurate 
determination  of  the  yield  for  the  unit 
uses  insured's  records  of  production. 

4.  Section  4 — Change  the  contract 
date  from  December  31  to  November  30 
in  order  to  maintain  an  adequate  time 
period  between  this  date  and  the  sales 
closing  or  cancellation  date  to  permit 
the  insured  to  make  informed  insurance 
decisions. 

5.  Section  5 — Change  the  cancellation 
and  termination  dates  to  March  15.  This 
conforms  to  the  required  movement  of 
the  spring  planted  crop  sales  closing 
dates  30  days  earlier  by  the  Federal 
Crop  Insurance  Reform  Act  of  1994. 

6.  Section  7(d)— Clarify  that  any 
acreage  damaged  prior  to  the  final 


planting  date  must  be  replanted  unless 
replanting  is  not  practical  to  replant. 

7.  Section  9  (c)  and  (d)— Clarify  that 
insects  and  plant  disease  are  insurable 
causes  of  loss,  but  not  if  damage  was 
due  to  insufficient  or  improper 
application  of  pest  or  disease  control 
measures. 

8.  Section  10(a) — Require  the 
producer  to  leave,  until  the  earlier  of 
insurer's  inspection  or  15  days  after 
harvest,  representative  samples  of  each 
unharvested  tobacco  types  of  at  least  5 
feet  wide,  (instead  of  10  feet  wide)  the 
entire  length  of  each  field  in  the  unit. 
The  smaller  sample  size  is  reasonable 
given  the  small  acreage  allotments  of 
tobacco. 

9.  Section  11(d) — Clarify  that  quahty 
adjustment  for  mature  tobacco  damaged 
by  insurable  causes  and  yielding  an 
average  value  p>er  pound  less  than  the 
market  price  will  be  based  on  USDA 
Official  Standard  Grades  for  the  insured 
type. 

10.  Section  11(h) — Require  that  once 
the  insurance  provider  agrees  that  any 
current  year's  or  carryover  tobacco  has 
no  market  value,  the  insured  must 
destroy  it.  This  eliminates  the 
opportunity  to  falsely  report  carryover 
and  current  year's  tobacco  as  of  no  value 
to  increase  indemnity  payments.  This 
provision  is  consistent  with  FSA's 
requirement  that  tobacco  that  having  no 
value  must  be  destroyed. 

11.  Section  12 — Provide  insurance 
coverage  by  written  agreement.  FCIC  has 
a  long  standing  policy  of  permitting 
certain  modifications  of  insurance 
contracts  by  written  agreement  for  some 
policies.  This  amendment  allows  FCIC 
to  tailor  the  policy  to  a  specific  insured 
in  certain  instances.  The  new  section 
will  cover  the  procedures  for,  and 
duration  of,  written  agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  published 
in  the  Federal  Register.  This  rule 
improves  guaranteed  tobacco  crop 
insurance  coverage  and  brings  it  under 
the  Common  Crop  Insurance  Policy 
Provisions  for  consistency  among 
policies.  Although,  the  contract  change 
date  is  December  31,  1997,  the  final  rule 
must  be  published  by  July  7, 1997. 
Publication  is  required  by  this  date  to 
achieve  revision  and  timely  distribution 
of  the  actuarial  documents  thereby 
allowing  the  reinsured  companies  and 
insureds  sufficient  time  to  implement 
the  new  provisions.  Therefore,  public 
interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1988  crop  year. 
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List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance,  Guaranteed  tobacco, 
Tobacco  (guaranteed  plan)  endorsement. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  401  and  457,  as 
follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  Section  401.129  introductory 
paragraph  is  revised  to  read  as  follows: 

§  401 .129    Tobacco  (guaranteed  plan) 
endorsement 

The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Endorsement  for  the 
1990  through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

5.  Section  457.136  is  added  to  read  as 
follows: 

§  457. 1 36    Guaranteed  tobacco  crop 
insurance  provisions. 

The  Guaranteed  Tobacco  Crop 
Provisions  for  the  1998  and  succeeding 
crop  years  are  follows: 

FCIC  policies: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies 
(Appropriate  title  for  insurance  provider] 

Both  FCIC  and  reinsured  policies: 

Guaranteed  Tobacco  Crop  Provisions 

If  a  conflict  exists  between  the  Basic 
Provisions  (§  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Adequate  stand.  A  population  of  live 
plants  per  unit  of  acreage  which  will  produce 
at  least  the  yield  used  to  establish  your 
production  guarantee. 

Approved  yield.  The  yield  calculated  in 
accordance  with  7  CFR  part  400.  subpart  C. 


Average  value.  The  total  value  of  all 
production  harvested  from  the  unit  divided 
by  the  harvested  pounds. 

Carryover  tobacco.  Any  tobacco  produced 
on  the  FSA  Farm  Serial  Number  in  previous 
years  that  remained  unsold  at  the  end  of  the 
most  recent  marketing  year. 

Days.  CalendiU'  days. 

Discount  variety.  Tobacco  defined  as  such 
under  the  provisions  of  the  United  States 
Department  of  Agriculture  tobacco  price 
support  program. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Fair  market  value.  The  current  year's 
tobacco  growing  sea.son  average  price  for  the 
applicable  type  of  tobacco  obtained  firom  the 
sale  of  the  tobacco  through  a  market  other 
than  an  auction  warehouse. 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

Good  farming  practices.  The  cultiual 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  Cutting  or  priming  and  removing 
all  insured  tobacco  from  the  field  in  which 
it  was  grown. 

Hydroponic  plants.  Seedlings  grown  in 
liquid  nutrient  solutions. 

Market  price: 

(a)  For  types  11, 12, 13, 14,  21,  22,  23,  31, 
35.  36.  37,  42,  44,  54,  and  55  the  following 
price  is: 

(1)  The  support  price  per  pound  for  the 
insured  type  of  tobacco  as  aimounced  by  the 
USDA  for  its  tobacco  price  support  program 
or, 

(2)  If  for  any  crop  year  a  tobacco  price 
support  program  is  not  in  effect,  the  current 
year's  season  average  market  price,  if 
available;  if  not  available,  the  previous  year's 
season  average  market  price  for  the 
applicable  insured  type  tobacco  grown  in  the 
area. 

(b)  For  types  32,  41.  51.  52,  and  61.  the 
current  year's  season  average  market  price,  if 
available:  if  not  available,  the  previous  year's 
season  average  market  price  for  the 
applicable  insured  type  of  tobacco  growm  in 
the  area. 

Planted  acreage.  Land  in  which  tobacco 
seedlings,  including  hydroponic  plants,  have 
been  transplanted  by  band  or  machine  from 
the  tobacco  bed  to  the  field. 

Practical  to  Replant.  In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
pracUcal  to  replant  is  de5ned  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
matiuity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  %vill  not  be 


considered  practical  to  replant  after  the  final 
planting  date. 

Priming.  A  method  of  harvesting  tobacco 
by  picking  the  leaves  frt>m  the  stalk  as  they 
mature. 

Production  guarantee  (per  acre).  Either  the 
number  of  pounds  of  tobacco  for  the  tobacco 
type  and  classification  shown  on  the  county 
actuarial  table  or  the  approved  yield,  as 
provided  in  the  Special  Provisions, 
multiplied  by  the  coverage  level  percentage 
you  elect. 

Replanting.  Performing  the  cultural 
practices  necessary  to  replace  the  tobacco 
plant,  and  then  replacing  the  tobacco  plant 
in  the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop. 

Season  average  market^rice.  The  average 
price  paid  by  buyers  for  a  tol>acco  type  for 
all  days  tol>acco  sales  occur  at  public  markets 
during  the  tobacco  sales  season  in  the  area 
in  which  the  farm  is  located. 

Support  price.  The  average  price  per 
pound  for  the  type  of  tobacco  as  aimounced 
by  the  USDA  under  its  tobacco  price  support 
program. 

Tobacco  bed.  An  area  protected  from 
adverse  weather,  in  which  tobacco  seeds  are 
sown  and  seedlings  are  grown  until 
transplanted  into  the  tobacco  field  by  hand 
or  machine. 

USDA.  United  States  Department  of 
Agriculture. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
will  be  further  divided  into  basic  units  by 
type  of  tobacco.  Basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit 
you  meet  all  the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  ty{}e,  variety, 
and  planting  period,  other  than  as  described 
in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  foilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records,  by  the 
production  reporting  date,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
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in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  separate  farm  identified  by  a  FSA  Farm 
Serial  Number. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3(c)  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  You  must  select  only  one  price  election 
and  coverage  level  for  each  guaranteed 
tobacco  type  designdfbd  in  the  Special 
Provisions  that  you  elect  to  insure. 

(b)  You  may  be  required  to  file  an  aimual 
production  report  to  us,  if  required  by  the 
Special  Provisions,  to  establish  an  approved 
yield  in  lieu  of  the  classification  published 
in  the  actuarial  table.  If  we  require  you  to  file 
an  annual  production  report,  you  must  do  so 
in  accordance  with  section  3(c)  (Insurance 
Guarantees,  Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§457.8). 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  in  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  any  carryover 
tobacco  from  previous  years  on  the  acreage 
report. 

6.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  March  15. 

7.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  one  or  more  of  the 
tobacco  types  designated  in  the  Special 
Provisions,  in  which  you  have  a  share,  that 
you  elect  to  insure,  and  for  which  a  premium 
rate  is  provided  by  the  actuarial  table. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  we  will  not  insure  any  acreage: 

(a)  Planted  to  a  discount  variety; 

(b)  Planted  to  a  tobacco  type  for  which  no 
premium  rate  is  provided  by  the  actuarial 
Uble; 

(c)  Planted  in  any  manner  other  than 
provided  in  definition  of  "planted  acreage" 
in  section  1  of  the  these  crop  provisions, 
unless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement;  or 

(d)  Damaged  before  the  final  planting  date 
to  the  extent  that  the  majority  of  producers 


in  the  area  would  normally  not  further  care 
for  the  crop,  unless  such  crop  is  replanted  or 
we  agree  that  replanting  is  not  practical. 

9.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8),  insurance  ceases  the 
earliest  of: 

(a)  Destruction  of  the  tobacco; 

(b)  Weighing-in  at  the  tobacco  warehouse; 

(c)  Removal  of  the  tobacco  from  the  unit 
(except  for  ciiring,  grading,  packing,  or 
immediate  delivery  to  the  tobacco 
warehouse);  or 

(d)  The  calendar  date  for  the  end  of  the 
insurance  p>eriod,  which  is: 

(1)  Types  11  and  12 — November  30; 

(2)  Type  13— October  31; 

(3)  Type  14— October  15; 

(4)  Types  31  &  36— February  28; 

(5)  Types  21,  35  and  37— March  15; 

(6)  Types  22  and  23— April  15; 

(7)  Type  32— May  15; 

(8)  All  other  types— April  30. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife,  unless  proper  measures  to 
control  wildlife  have  not  been  taken; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  {wriod. 

11.  Duties  In  The  Event  of  Damage  or  Loss 

(a)  In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§  457.8),  any 
representative  samples  we  may  require  of 
each  unharvested  tobacco  type  must  be  at 
least  5  feet  wide  and  extend  the  entire  length 
of  each  field  in  the  unit.  The  samples  must 
not  be  harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after  harvest  of 
the  balance  of  the  unit  is  completed. 

(b)  If  tobacco  types  11, 12, 13,  or  14  are 
insured  and  you  have  filed  a  notice  of 
damage,  you  also  must  leave  all  tobacco 
stalks  and  stubble  intact  for  our  inspection. 
The  stalks  and  stubble  must  not  be  destroyed 
until  we  give  you  written  consent  to  do  so 

or  until  30  days  after  the  end  of  the  insurance 
period  whichever  is  earlier. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 


proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  jjolicy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election; 

(3)  Subtracting  the  value  of  the  total 
production  to  be  counted  from  section  11(c) 
from  the  total  in  section  11(b)(2);  and 

(4)  Multiplying  the  result  of  section 
11(b)(3)  by  your  share. 

(c)  The  value  of  the  total  production  to 
count  (pounds  of  production  appraised  or 
harvested  multiplied  by  the  applicable  price) 
for  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes; 

(D)  For  which  you  hil  to  provide 
acceptable  production  records:  or 

(E)  Of  types  11, 12, 13,  or  14  when  the 
stalks  and  stubble  have  been  destroyed 
without  our  consent; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon  with  our  consent,  if  you  and  we 
agree  on  the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance  period 
for  that  acreage  will  end  when  you  put  the 
acreage  to  another  use  or  abandon  the  crop. 
If  agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  suSicient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufBcient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from 
insurable  acreage. 

(d)  Mature  tobacco  production  that  is 
damaged  by  insurable  causes  will  be  adjusted 
for  quality  based  on  the  USDA  Ofiicial 
Standard  Grades  for  the  insured  type  if  it  has 
an  average  value  p>er  pound  less  than  the 
market  price  in  the  following  manner 

(1)  Dividing  the  average  value  of  the 
damaged  harvested  production  by  the  maricet 
price; 

(2)  Multiptjring  the  result  in  section 
11(d)(1)  (not  to  exceed  1.0)  by  the  number  of 
pounds  of  damaged  harvested  tobacco:  and 
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(3)  Multiplying  the  product  by  your  price 
election. 

If  no  market  price  has  been  established  for 
the  grade  of  the  damaged  tobacco,  its  value 
will  be  determined  by  reducing  the  lowest 
market  price  available  by  20  percent  for  each 
grade  that  the  production  falls  below  the 
grade  for  which  the  lowest  price  is  available. 

(e)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
opportunity  to  inspect  snch  tobacco  before  it 
is  sold,  contracted  to  be  sold,  or  otherwise 
disposed  of;  failure  to  provide  us  the 
opportunity  to  inspect  such  tobacco  may 
result  in  rejection  of  any  claim  for  indemnity. 

(fl  If  the  best  offer  you  receive  for  any  such 
tobacco  is  considered  by  us  to  be  inadequate, 
we  may  obtain  additional  offers  on  your 
behalf 

(g]  Once  we  agree  that  any  carryover  or 
current  year's  tobacco  has  no  market  value 
due  to  insured  causes,  you  must  destroy  it. 
If  you  refuse  to  destroy  the  tobacco  with  no 
value,  we  will  determine  the  value  and 
include  it  as  production  to  count. 

13.  Written  Agreements 

Terms  of  this  policy  that  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effiect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  typte  or 
variety,  the  guarantee,  premium  rate,  and 
price  election: 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (if  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  (wlicy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C.,  on  June  10, 

1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance  Corporation 
[FR  Doc.  97-15715  Filed  6-13-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  927 

[Docket  Nos.  AC>-«»-A7;  FV96-027-1] 

Winter  Pears  Grown  in  Oregon, 
Washington,  and  California; 
Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
To  Proposed  Further  Amendment  of 
Marlceting  Agreement  and  Order  No. 
927 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  opportunity 

to  file  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  winter  pears  grown  in 
Oregon,  Washington,  and  California. 
The  proposed  amendments  would 
remove  the  State  of  California  from  the 
order  and  make  related  changes  to 
provisions  concerning  the  production 
area,  districts,  and  establishment  and 
membership  of  the  Winter  Pear  Control 
Committee  (Committee).  Another 
amendment  would  allow  the  use  of 
telecopiers  or  other  electronic  means  in 
Committee  voting  procedures.  The 
proposed  amendments  are  intended  to 
improve  the  administration,  operation 
and  functioning  of  the  order. 
DATES:  Written  exceptions  must  be  filed 
by  June  26,  1997. 

ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  room  1079- 
S,  Washington,  DC  2025Q-9200, 
Facsimile  number  (202)  720-9776.  Four 
copies  of  all  written  exceptions  should 
be  submitted  and  they  should  reference 
the  docket  numbers  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register.  Exceptions  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  room  2523-S, 
Washington,  DC  20250-0200;  telephone: 
(202)  720-2491,  or  FAX  (202)  720-5698; 
or  Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  1220  S.W.  Third  Avenue, 
room  369,  Portland,  OR  97204-2807; 
telephone  (509)  326-2724  or  FAX  (509) 
326-7440.  Small  businesses  may  request 


information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  EX:  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  June  24,  1996,  and 
published  in  the  Jime  26,  1996,  issue  of 
the  Federal  Register  (61  FR  33047). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Order  No. 
927,  regulating  the  handling  of  winter 
pears  grown  in  Oregon,  Washington, 
and  California,  and  the  opportunity  to 
file  written  exceptions  thereto.  Copies  of 
this  decision  can  be  obtained  from 
Kathleen  M.  Finn  or  Teresa  Hutchinson 
whose  addresses  are  listed  above. 

This  action  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Part  900). 

The  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
927  is  based  on  the  record  of  a  public 
hearing  held  in  Sacramento,  California, 
on  July  9, 1996,  and  in  Portland, 
Oregon,  on  July  10,  1996.  Notice  of  this 
bearing  was  published  in  the  Federal 
Register  on  June  26, 1996.  The  notice  of 
hearing  contained  proposals  submitted 
by  the  Winter  Pear  Control  Committee 
(Committee),  which  locally  administers 
the  order. 

The  Committee's  proposed 
amendments  would:  (1)  Revise  the 
definition  of  "production  area"  to  mean 
only  the  States  of  Oregon  and 
Washington;  (2)  revise  "district"  by 
removing  California,  leaving  only  Uiose 
districts  designated  in  the  States  of 
Oregon  and  Washington;  (3)  revise 
"establishment  and  membership"  of  the 
Committee  to  be  consistent  with  the 
reduction  in  size  of  the  regulated 
production  area;  (4)  revise  "procedure 
of  Control  Committee",  "(a)  Quonun 
and  voting",  so  that  the  number  of 
members  needed  for  a  quorum  is 
consistent  with  the  revised  Committee 
representation,  and  amend  "(b)  mail 
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voting",  to  allow  for  the  use  of 
telecopiers  and  other  electronic  means; 
and  (5)  revise  the  definition  of  "pears" 
to  exclude  pears  produced  in  California. 

The  Notice  of  Hearing  also  included 
a  proposal  by  the  Fruit  and  Vegetable 
'Division,  Agricultural  Marketing  Service 
(AMS),  U.S.  Department  of  Agriculture, 
to  make  such  changes  as  are  necessary 
to  the  order,  if  any  or  all  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment. 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  August 
16,  1996,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  or  written  arguments  and 
brie&  based  on  the  evidence  received  at 
the  hearing.  No  briefs  were  received. 

Small  Business  Consideratioiis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  Small 
agricuiltural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  handlers  would  not  be  unduly 
burdened  by  any  additional  regulatoiy 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

During  the  1995-96  crop  year, 
approximately  100  handlers  were 
regulated  under  Marketing  Order  No. 
927.  In  addition,  there  were  about  1,800 
producers  of  winter  pears  in  the 
production  area.  Production  for  the 
1995-96  season  showed  that  15,316,776 
standard  boxes  were  produced  in 
Oregon  and  Washington,  while 
California  produced  434,380  standard 
boxes. 

The  Act  requires  the  applicatiqn  of 
luiifonn  rules  on  regulated  handlers. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 


normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  owm  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

The  proposed  amendment  to  remove 
the  State  of  California  would  allow  the 
Northwest  winter  pear  industry  to 
operate  more  efficiently.  There  are 
approximately  60  growers  and  19 
handlers  of  winter  pears  in  California 
who  have  asked  to  be  removed  from  the 
marketing  order  since  the  harvesting 
and  marketing  seasons  for  California 
pears  are  different  than  those  for  pears 
grown  in  Oregon  and  Washington. 
Production  for  the  1995-96  season 
showed  that  15,316,776  standiutl  boxes 
were  produced  in  Oregon  and 
Washington,  while  California  produced 
434,380  standard  boxes.  Revenue 
generated  bova  assessments  collected  in 
1995-96  would  be  $175,923  from 
California  compared  to  $6,203,295  from 
Oregon  and  Washington. 

Record  evidence  indicated  that  during 
the  1994-95  crop  year  winter  pears  were 
assessed  at  $.43  per  standard  box. 
According  to  preliminary  fig\ires  in  the 
record,  retiims  to  handlers  per  standard 
box  for  that  year  were  $8.31.  The 
assessment  rate  is  about  5  percent  of  the 
preliminary  returns. 

California  growers  believe  they  are 
funding  promotion  programs  that  are  in 
direct  competition  with  their  own 
product.  Record  evidence  showed  that 
there  would  not  be  any  additional 
burden  imposed  on  handlers  if  such  an 
amendment  was  implemented.  In  fact, 
handlers  in  the  State  of  California 
would  be  relieved  of  any  regulatory 
burden.  Those  in  Oregon  and 
Washington  could  continue  to  benefit 
from  operation  of  the  program.  There 
are  currently  1 700  winter  pear  growers 
and  93  winter  pear  handlers  in  Oregon 
and  Washington  producing  over  15 
million  standard  boxes  of  pears 
annually.  In  California,  there  are 
approximately  60  winter  pear  growers 
and  19  handlers  of  winter  p>ears 
producing  over  400,000  standard  boxes 
of  pears  annually. 

Record  evidence  also  showed  that  the 
collection  of  information  under  the 
marketing  order  would  not  be  effected  if 
California  was  removed  from  the 
marketing  order.  A  witness  testified  that 
there  are  alternatives  that  would  replace 
the  current  information  that  is  being 
collected  fit>m  the  State  of  California,  if 
it  is  needed.  Accordingly,  this  action 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  pear  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 


information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

The  proposal  to  allow  Committee 
members  to  vote  by  telecopiers  or  other 
electronic  means  would  provide 
members  with  the  option  to  use  these 
methods  if  available  when  voting  on  an 
action  is  to  be  done  quickly.  This  would 
allow  Committee  members  to  vote 
without  assembling  at  a  meeting  place 
and,  therefore,  reduce  administrative 
costs  and  act  quickly  on  a 
reconunendation  that  needs  the 
Committee's  attention.  "Other  electronic 
means"  includes  the  use  of  modems, 
video  and  teleconferencing.  The  term  is 
flexible  to  allow  for  the  use  of  new 
technologies  by  the  Committee  for 
voting. 

The  additional  proposals  are  changes 
that  would  need  to  be  made  to  the 
marketing  order  to  reflect  the  removal  of 
the  State  of  California. 

All  of  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 

The  amendments  proposed  herein 
have  been  reviewed  imder  Executive 
Order  12988,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
I>etition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 
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Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 
follows: 

(1)  Whether  to  revise  the  definition  of 
"production  area"  to  mean  only  the 
States  of  Oregon  and  Washington; 

(2)  Whether  to  revise  "district"  by 
removing  California,  leaving  only  those 
districts  designated  in  the  States  of 
Oregon  and  Washington; 

(3)  Whether  to  revise  "establishment 
and  membership"  of  the  Committee  to 
be  consistent  with  the  reduction  in  size 
of  the  regulated  production  area; 

(4)  Whether  to  revise  "procedure  of 
Control  Committee,"  "(a)  quorum  and 
voting",  so  that  the  number  of  members 
needed  for  a  quorum  is  consistent  with 
Committee  representation,  and  amend 
"(b)  mail  voting",  to  allow  for  the  use 
of  telecopiers  and  other  electronic 
means;  and 

(5)  Whether  to  revise  the  definition  of 
"pears"  to  exclude  pears  produced  in 
California. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof,  are: 

Material  Issue  Number  1 

The  definition  of  production  area 
under  §  927.10  should  be  amended  by 
removing  the  State  of  California  from 
the  production  area.  The  new 
production  area  would  include  only  the 
States  of  Oregon  and  Washington. 

Currently,  §927.10  defines  the 
production  area  to  include  the  States  of 
Oregon,  Washington  and  California.  The 
winter  pear  marketing  order  has  been  in 
effect  since  the  early  1930's.  Record 
evidence  showed  that  the  primary 
operations  of  the  marketing  order  have 
changed  since  the  inception  of  the  order 
from  establishing  minimum  quality 
requirements  within  the  industry  to 
primarily  providing  an  extensive 
promotion  and  research  program. 

Record  evidence  indicated  that  there 
is  also  a  Pear  Bureau  (Bureau)  that 
works  in  conjunction  with  the 
marketing  order.  The  Bureau  has  been 
in  existence  for  60  years.  Its  purpose  is 
to  represent  the  winter  pear  industry  in 
Oregon,  Washington  and  California,  and 
the  Bartlett  industry  in  Oregon  and 
Washington,  in  market  development 
and  promotion  and  advertising 
throughout  the  international 
marketplace.  The  Bureau,  through 
contractual  agreement,  is  responsible  for 
conducting  market  development  and 
paid  advertising  activities  authorized  by 
the  Committee. 


Currently,  §  927.4  of  the  order  defines 
the  vEirietal  types  of  pears  that  are 
covered  under  the  order  to  be  the 
Beurre,  D'Anjou,  Beurre  Bosc,  Winter 
Nelis,  and  Doyenne  du  Comice  varieties 
of  pefirs  grown  in  Oregon,  Washington, 
and  California.  Also,  the  Forelle  and 
Seckel  varieties  that  are  grown  in 
Washington  and  Oregon  are  covered  by 
the  order.  The  major  variety  grown  in 
California  that  is  covered  under  the 
marketing  order  is  the  Beurre  Bosc  pear. 
The  marketing  order  does  not  cover 
Bartlett  pears,  however  there  are 
programs  conducted  for  Northwest 
Bartlett  pears  by  the  Bureau. 

Record  evidence  showed  that 
California  Bartlett  pears  are  included 
under  a  California  pear  promotion 
program  and  therefore,  are  not  part  of 
the  Bureau's  programs.  In  the  past,  the 
California  Bartlett  industry  has  been 
encouraged  to  be  represented  by  the 
Bureau  but  they  have  not  wished  to  be 
part  of  the  Bureau.  Record  evidence 
indicated  that  Oregon,  Washington  and 
California  winter  pear  handlers  work  in 
conjunction  with  each  other  to  market 
most  varieties  of  winter  pears,  but  are 
segregated  where  Bartlett  pears  are 
concerned.  A  witness  testified  that 
California  winter  pear  and  Bartlett  pear 
growers  question  why  they  should  pay 
assessments  promoting  winter  pears  as 
well  as  Northwest  Bartlett  pears. 

Record  evidence  also  inaicated  that 
the  harvest  and  marketing  seasons  are 
different  for  California  pears  and 
Northwest  pears  (i.e.,  those  grown  in 
Oregon  and  Washington).  Winter  pears 
grown  in  California  are  typically 
harvested  and  marketed  from  late  July 
through  October  although  the  season 
sometimes  extends  into  November. 
Northwest  pears  are  harvested  and 
marketed  beginning  late  in  September 
and  continuing  through  the  following 
)une. 

Record  evidence  showed  that  the 
timing  of  the  promotional  activities  for 
winter  pears  are  not  as  effective  for 
California  handlers  of  winter  pears.  For 
example,  the  majority  of  Bosc 
promotional  activities  conducted  under 
the  order  are  scheduled  to  commence  in 
September  or  October  each  season.  Bosc 
pears  produced  in  the  Greater 
Sacramento  District  of  California  are 
typically  harvested  and  shipped  by 
August.  Therefore,  California  handlers 
are  not  able  to  take  advantage  of  such 
promotional  activities. 

Record  evidence  also  indicated  that 
the  pesticide  research  programs 
conducted  under  the  marketing  order 
may  not  benefit  the  California  grower  or 
handler.  The  Committee  has  assessed 
additional  money  to  retain  the 
registration  of  post- harvest  fungicides, 


Ethoxyquin  and  Sodium  O-Phenyl 
phenate  (SOPP).  These  two  materials 
may  not  be  used  by  California  shippers 
because  of  State  regulatory  differences. 
However,  the  California  handler  is  still 
required  to  pay  such  assessment. 

Record  evidence  showed  that  there 
are  currently  1,700  winter  pear  growers 
in  Oregon  and  Washington  and  60 
growers  of  winter  pears  in  California. 
There  are  also  93  handlers  of  winter 
pears  in  Oregon  and  Washington  and  19 
handlers  of  winter  pears  in  California. 
Production  for  the  1995-96  season 
showed  that  15,316,776  standard  boxes 
were  produced  in  Oregon  and 
Washington,  while  California  produced 
434,380  standard  boxes.  Revenue 
generated  fit}m  assessments  collected  in 
1995-96  would  be  $175,923  from 
California  and  $6,203,295  from  Oregon 
and  Washington,  for  a  total  of 
$6,379,218.  Record  evidence  showed 
that  the  loss  of  revenue  would  be 
approximately  2.76  percent  of  the  total 
current  assessment  income  if  California 
was  excluded  from  the  production  area. 
A  proponent  testified  that  this  loss  of 
revenue  to  the  total  program  would  be 
relatively  insignificant.  Such  a  loss 
would  not  effect  the  current  level  of 
promotioncd  and  research  activities  and 
would  not  adversely  effect  the 
Northwest  pear  industry. 

Record  evidence  showed  that  the 
production  area  of  Oregon  and 
Washington  is  the  smallest  practicable 
area  which  should  be  regulated  under 
the  marketing  order  for  winter  pears. 

Material  Issue  Number  2 

Section  927.11  should  be  amended  by 
deleting  paragraph  (e)  which  specifies 
the  district  of  the  State  of  California. 
Section  927.11  states  the  districts  to  be 
covered  under  the  marketing  order.  The 
districts  are  specified  under  the  order 
for  purposes  of  representation  on  the 
Committee.  If  California  is  removed 
from  the  production  area  as  proposed  by 
the  proponents,  such  a  change  would 
have  to  be  made  to  this  section  to  reflect 
the  amendment. 

Material  Issue  Number  3 

Section  927.20  should  be  amended  by 
decreasing  the  number  of  Committee 
members  from  14  members  to  12 
members.  Also,  the  number  of  grower 
and  handler  members  on  the  Committee 
would  be  decreased  from  seven 
members  to  six  members  for  each 
category.  Currently,  the  district  of 
California  is  represented  by  one  grower 
member  and  one  handler  member  on  the 
Committee.  Since  the  proposed 
amendment  would  remove  the  State  of 
California  £rom  coverage  under  the 
marketing  order,  record  evidence  also 
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supports  decreasing  the  Committee 
membership  by  the  two  California 
members.  A  corresponding  change 
would  be  made  in  the  number  of  grower 
and  handler  members.  The  number 
would  be  decreased  from  seven  to  six 
members  for  each  category.  If  California 
is  removed  from  the  production  area  as 
proposed  by  the  proponents,  such  a 
change  would  have  to  be  made  to  this 
section  to  reflect  the  amendment. 

Material  Issue  Number  4 

Section  927.33  should  be  amended  by 
revising  paragraph  (a)  to  reflect  the 
number  of  Committee  members  that 
need  to  be  present  for  a  quorum.  Also, 
paragraph  fb)  should  be  revised  by 
allowing  for  the  use  of  telecopiers  when 
Committee  members  need  to  vote  on  an 
action. 

Currently,  §  927.33(a)  states  that  10 
members  need  to  be  present  to 
constitute  a  quorum.  Record  evidence 
supports  decreasing  the  quonun  size  to 
reflect  the  change  in  the  Committee 
membership  due  to  the  removal  of 
California.  The  amendment  would 
decrease  the  quorum  size  to  nine 
members.  If  California  is  removed  from 
the  production  area  as  proposed  by  the 
proponents,  such  a  change  should  be 
made  to  this  section  to  reflect  the 
amendment. 

Section  927.33(b)  states  that  the 
Committee  may  provide  for  members  to 
vote  by  mail,  telephone,  or  telegraph, 
upon  due  notice  to  all  members.  Record 
evidence  supported  adding  the  use  of 
telecopiers  as  a  method  of  voting  by 
Committee  members.  This  would  allow 
the  Committee  to  vote  without  being 
assembled  at  a  meeting  place  and, 
therefore,  reduce  administrative  costs 
and  act  quickly  on  a  recommendation 
that  needs  the  Committee's  attention. 
"Other  electronic  means"  is  envisioned 
to  include  the  use  of  modems,  video  and 
teleconferencing.  The  term  is  flexible  to 
allow  for  the  use  of  new  technologies  by 
the  Committee  for  voting. 

Material  Issue  Number  5 

Section  927.4  should  be  amended  by 
deleting  the  reference  to  the  State  of 
California.  Currently,  §927.4  lists  the 
varieties  of  pears  that  are  covered  under 
the  marketing  order.  Record  evidence 
showed  that  Forelle  and  Seckel  pear 
varieties  are  exclusively  grown  in 
Oregon  and  Washington  and  are 
referenced  as  such  under  §  927.4.  Other 
pear  varieties  are  listed  and  are 
specified  as  being  grown  in  the  States  of 
Oregon,  Washington  and  California.  If 
California  is  removed  from  the 
production  area  as  proposed  by  the 
proponents,  such  a  change  would  have 


to  be  made  to  this  section  to  reflect  the 
amendment. 

The  Notice  of  Hearing  also  included 
a  proposal  by  the  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service 
(AMS)  to  make  such  changes  as  are 
necessary  to  the  order,  if  any  or  all  of 
the  above  amendments  are  adopted,  so 
that  all  of  its  provisions  conform  with 
the  proposed  amendment.  One 
proposed  amendment  has  been  made 
deleting  California  from  the  title  of  the 
marketing  order. 

General  Findings 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  the  said  prior 
findings  and  determinations  are  hereby 
ratified  and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof, 
would  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  pears  grown  in 
the  production  area  in  the  same  manner 
as,  and  are  applicable  only  to,  persons 
in  the  respective  classes  of  commercial 
and  industrial  activity  specified  in  the 
marketing  order  and  agreement  and 
order  upon  which  a  hearing  has  been 
held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  ds  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivision  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 

(5)  All  nandling  of  winter  pears  grown 
in  Oregon  and  Washington  as  defined  in 
the  marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Ten  days  has  been  determined  to  be 
an  appropriate  comment  period  for  this 
rule  because:  (1)  The  fiscal  period  of  the 
marketing  order  begins  on  July  1, 1997, 
and  shipments  of  winter  pears  for  the 
1997-98  season  begin  in  July.  It  would 


be  difficult  for  the  conunittee  to 
administer  this  amendment  part-way 
into  the  season,  especially  cifter 
shipments  have  begun.  In  addition, 
making  this  amendment  effective  as 
close  to  the  beginning  of  the  annual  pear 
shipments  would  be  more  equitable  to 
all  handlers;  (2)  these  issues  were 
presented  at  a  public  hearing  before  an 
administrative  law  judge  and  no 
opposing  testimony  was  presented;  and 
(3)  any  comments  received  will  be 
considered  and  a  producer  referendiun 
will  be  conducted  prior  to  finalization 
of  this  rule. 

List  of  Sub)ects  in  7  CFR  Part  927 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

AuthoritT:  7  U.S.C.  601-674. 
PART  927— [AMENDED] 

2.  The  part  heading  is  revised  to  read 
as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

3.  Section  927.4  is  revised  to  read  as 
follows: 


§927.4 

Pears  means  and  includes  any  and  all 
of  the  Beurre  D'Anjou.  Beurre  Bosc, 
Winter  Nelis,  Doyenne  du  Comice, 
Forelle,  and  Seckel  varieties  of  pears, 
and  any  other  winter  pear  varieties  or 
subvarieties  that  are  recognized  by  the 
Control  Committee  and  approved  by  the 
Secretary. 

4.  Section  927.10  is  revised  to  read  as 
follows: 

§  927. 1 0    Production  area. 

Production  area  means  and  includes 
the  States  of  Oregon  and  Washington. 

§927.11    [Amended] 

5.  In  §927.11,  paragraph  (e)  is 
removed. 

§927.20    [Amended] 

6.  Section  927.20  is  amended  by 
removing  the  number  "14"  in  the  first 
sentence  and  adding  in  its  place  the 
number  "12",  and  removing  the  word 
"seven"  each  time  it  appears  in  the 
tlxird  sentence  and  adding  in  its  place 
the  word  "six". 
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$927.33    [Anwnded] 

7.  In  §  927.33.  paragraph  (a)  is 
amended  by  removing  the  word  "ten"  in 
the  first  sentence  and  adding  in  its  place 
the  word  "nine";  and  adding  the  words 
"telecopier  or  other  electronic  means," 
and  a  comma  after  the  word  "mail"  in 
paragraph  (b)  first  sentence. 

Dated:  June  9. 1997. 
Lon  Hatamiya, 

AdministTotor,  Agricultural  Marketing 

Service. 

(FR  Doc.  97-15663  Filed  6-13-97;  8:45  am] 
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DEPARTMErfT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1753 
Acceptance  Test  Policy 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

.  MMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  a  minor  amendment 
to  its  test  acceptance  procedures  to 
correct  7  CFR  part  1753.39,  paragraph 
(c),  to  reflect  new  acceptance  tests 
guidelines  covered  under  RUS  Bulletin 
1753E-201,  Acceptance  Tests  for 
Digital,  Stored  Program  Controlled 
Central  Office  Equipment. 

In  the  final  rules  section  of  this 
Federal  Register,  RUS  is  publishing  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  RUS  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  eire  received  in 
response  to  the  direct  final  rule,  no 
further  action  will  be  taken  on  this 
proposed  rule  and  the  action  will 
become  effective  at  the  time  specified  in 
the  direct  final  rule.  If  RUS  receives 
adverse  comments,  a  document  will  be 
published  withdrawing  the  effective 
date  of  the  direct  final  rule  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  July  16, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  Orren  E.  Cameron  III, 
Director,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  STOP  1598,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW,  Washington, 
DC,  20250-1598.  RUS  requires,  in  hard 
copy,  a  signed  original  and  three  copies 
of  all  comments  (7  CFR  part  1700.30(e)). 
All  comments  received  will  be  available 


for  public  inspection  at  room  2835 
(address  as  above)  during  regular 
business  hours  (7  CFR  part  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell,  Chief,  Central  Office 
Equipment  Branch, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  United 
States  Department  of  Agriculture,  STOP 
1598, 1400  Independence  Avenue,  SW, 
Washington,  DC  20250-1598,  telephone 
number  (202)  720-0671. 
SUPP1.EMENTARY  INFORMATION:  See  the 
Supplementary  Information  provided  in 
the  direct  final  rule  located  in  the  final 
rules  section  of  this  Federal  Register  for 
the  applicable  supplementary 
information  on  this  section. 

Dated:  June  9, 1997. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
(FR  Doc.  97-15756  Filed  6-13-97;  8:45  am) 
HUJNG  COOE  341»-1S-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30  and  32 
RIN3150-AF70 

Exempt  Distribution  of  a  Radioactive 
Drug  Containing  One  Microcurte  of 
Cart>on-14  Urea 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  an 
amendment  to  its  regulations  that  would 
permit  NRC  licensees  to  distribute  a 
radioactive  drug  containing  one 
microcurie  of  carbon- 14  urea  to  any 
person  for  "in  vivo"  diagnostic  use.  The 
NRC  has  determined  that  the  radioactive 
component  of  such  a  drug  in  capsule 
form  presents  a  minimal  radiation  risk 
and,  therefore,  regulatory  control  of  the 
drug  for  radiation  safety  is  not 
necessary.  If  adopted,  this  amendment 
would  make  the  drug  more  widely 
available,  and  reduce  costs  to  patients, 
insurers,  and  the  health  care  industry. 
This  action  is  being  taken  in  response  to 
a  petition  for  rulemaking  (PRM-35-12) 
submitted  by  Tri-Med  Specialties,  Inc. 
DATES:  Submit  comments  by  July  16, 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practicable  to 
do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

The  public  may  examine  comments 
received,  the  environmental  assessment 
and  finding  of  no  significant  impact, 
and  the  regulatory  analysis  at  the  NRC 
Public  IDocument  Room,  2120  L  Street 
NW.,  (Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6233  or  e-mail  at  ANT@nrc.gov. 

SUPPt-EMENTARY  INFORMATKM: 

L  Background 
n.  Discussion 
m.  Summary  of  Proposed  Amendments 

IV.  Agreement  State  Compatibility 

V.  Electronic  Access 

VI.  Finding  of  No  Significant  Environmental 

Impact:  Availability 
Vn.  Paperwork  Reduction  Act  Statement 
Vin.  Regulatory  Analysis 
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L  Background 

The  Petition  for  Rulemaking 

On  October  6, 1994,  the  Commission 
docketed  a  petition  for  rulemaking 
(Docket  No.  PRM-35-12)  from  Tri-Med 
Specialties,  Inc  (Tri-Med).  In  a  letter 
dated  August  23,  1994,  Tri-Med 
petitioned  the  NRC  to  amend  its 
regulations  "to  allow  for  the  general 
licensing  and/or  exemption  for  the 
commercial  distribution  by  licensed 
pharmaceutical  manufacturers  of  a 
capsule  containing  one  micro-Curie 
()iCi)  of  ''*C-iuea  for  in  vivo  diagnostic 
testing."  The  purpose  of  this  diagnostic 
test  is  to  detect  the  presence  of  the 
bacterium  Helicobacter  pylori  (H. 
pylori),  a  cause  of  peptic  ulcers. 

"Peptic  ulcer  disease  is  a  chronic 
inflammatory  condition  of  the  stomach 
and  duodenum  that  affects  as  many  as 
10  percent  of  people  in  the  United 
States  at  some  time  in  their  lives.  The 
disease  has  relatively  low  mortality,  but 
it  results  in  substantial  human  suffering 
and  high  economic  costs."  (Source: 
Article  included  as  an  appendix  to  the 
petition,  from  JAMA,  July  6,  1994,  Vol- 
272.  No.  1,  "H.  pylori  in  Peptic  Ulcer 
Disease — NIH  Consensus  Conference"). 

In  the  petition,  the  petitioner  stated 
the  following: 

Recent  medical  research  has  found 
that  peptic  ulcers  are  commonly  caused 
by  a  bacterium  called  H.  pylori.  This 
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bacteriiun  lives  in  the  stomach  of  most 
ulcer  sufferers.  By  treating  ulcer  patients 
with  antibiotics,  doctors  can  now  ciu« 
most  ulcer  problems. 

It  is  therefore  necessary  to  detect  the 
presence  of  H.  pylori  bacteria  in  ulcer 
patients  so  that  the  new  treatment  can 
be  given  appropriately.  In  the  past,  this 
was  done  by  a  gastroenterologist  who 
took  biopsy  samples  of  the  stomach 
linii^  at  endoscopy,  a  procedure  which 
was  uncomfortable  and  expensive 
($1,000). 

With  the  new  test,  H.  pylori  can  be 
detected  non-invasively  using  a  ''•C-urea 
tracer.  '"•C-urea  is  broken  down  by  H. 
pylori  to  form  labeled  CO2  which  is 
expired  in  the  breath.  To  do  the  test,  a 
doctor  asks  the  patient  to  swallow  the 
capsule  with  30  mis  of  water.  After  15 
minutes  the  patient  blows  2  liters  of 
breath  into  a  collection  bag  (a  mylar 
balloon)  which  is  mailed  to  a  testing 
laboratory.  If  'O — CO2  more  than  twice 
background  is  present  in  the  breath 
sample,  then  the  patient  must  be 
infected  with  H.  pylori. 

This  proposed  rule,  should  it  become 
final,  would  grant  the  petition  for 
rulemaking  (PRM-35-12)  from  Tri-Med 
and  complete  action  on  the  petition. 

Public  Comments  on  the  Petition 

Following  the  receipt  of  the  petition, 
the  NRC  published  for  public  comment 
a  notice  of  receipt  of  petition  for 
rulemaking  in  the  Federal  Register  on 
December  2,  1994  (59  FR  61831).  The 
comment  period  closed  on  February  15, 
1995.  The  NRC  received  315  public 
comment  letters,  of  which  313  support 
the  petition  (they  were  mostly  form 
letters)  and  2  letters  opposed  the 
petition.  The  two  letters  opposing  the 
petition  stated  that  the  product  should 
not  receive  an  exempt  status  because  the 
luicontrolled  distribution  and 
application  of  this  product  could  lead  to 
significant  risk  to  the  public  and  that 
the  medical  uses  should  be  restricted  to 
short-lived  isotopes  because  of  disposal 
problems  presented  by  long-lived 
isotopes. 

The  NRC  has  considered  the  two 
opposing  comments  and  has  determined 
the  fbllowing: 

(1)  The  resulting  radiation  dose  fitim 
the  capsules  to  workers,  patients,  and 
the  public  is  very  low  (see  Regulatory 
Analysis). 

(2)  The  impacts  associated  with  any 
releases  of  ''*C  to  the  surrounding 
environment  are  expected  to  be  very 
small  and  the  expected  risks  are 
minimal  (see  Enviroiunental 
Assessment).  Similarly,  the  small  doses 
from  naturally  occiuxing  '<;  are  of  littie 
significance  to  human  health  and  the 
environment.  Also,  the  Commission 


concludes  that  the  potential  long-term 
impacts  from  widespread  releases  of  the 
long-lived  ^*C  (5,730-year  radiological 
half-life)  from  breath  tests  are 
insignificant. 

Comments  From  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes 

This  petition  was  discussed  with 
NRC's  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI)  at  its 
October  1995  meeting.  The  ACMUI 
indicated  that  it  endorsed  the  wide 
availability  of  this  diagnostic  test  and 
that  the  radioactive  drug  could  be  used 
under  a  general  license  or  an  exemption, 
whichever  the  NRC  may  determine  to  be 
procedurally  easier. 

n.  Discussion 

Regulatory  Issue 

The  regiUatory  issue  is  whether 
capsules  containing  one  microcurie  of 
carbon-14  urea  present  a  sufficientiy 
small  radiation  risk  that  they  can  be 
safely  distributed  to  any  person 
(including  physicians  who  are  not 
"authorized  users"  under  Fart  35). 

Current  NRC  Regulations  for  the 
Manufacture  and  Commercial 
Distribution  of  Radioactive  Drugs 
Containing  Byproduct  Material 

NRC  regulations  in  10  CFR  32.72 
address  the  manufacture,  preparation,  or 
transfer  for  commercial  distribution  of 
radioactive  drugs  containing  byproduct 
material.  This  regulation  requires 
manufactiu^rs  or  preparers  of 
radioactive  drugs  for  commercial 
distribution  to  be: 

(1)  Registered  or  licensed  with  the 
U.S.  Food  and  Drug  Administration 
(FDA)  as  a  drug  manufacturer; 

(2)  Registered  or  licensed  with  a  State 
agency  as  a  drug  manufacturer 

(3)  Licensed  as  a  pharmacy  by  a  State 
Board  of  Pharmacy;  or 

(4)  Operating  as  a  nuclear  pharmacy 
within  a  Federal  medical  institution. 

These  fecilities  have  a  specific  license 
with  the  NRC.  Under  the  specific 
license,  the  manufacturer  or  pharmacy 
can  distribute  radioactive  drugs  only  to 
persons  authorized  pursuant  to  Part  35, 
"Medical  Use  of  Byproduct  Material." 

Current  NRC  Regulations  for  the 
Medical  Use  of  Radioactive  Drugs 
Containing  Byproduct  Material 

Currently,  10  CFR  Part  35  only 
permits  physicians  who  are  authorized 
users  (e.g.,  physicians  who  meet  certain 
training  and  experience  criteria 
regarding  the  safe  use  of  radioactive 
drugs)  or  persons  working  under  the 
supervision  of  an  authorized  user  to 
administer  radioactive  drugs  for  medical 


use.  The  Agreement  States  have  similar 
requirements. 

Current  NRC  Regulations  on 
Exemptions  From  Licensing 

Existing  exemptions  fit)m  licensing 
requirements  for  the  use  of  byproduct 
material  include  exemptions  for  specific 
products  (e.g.,  time  pieces),  exemption 
for  classes  of  products  (e.g.,  gas  and 
aerosol  detectors)  and  broader  materials 
exemptions  in  §  30.14,  "Exempt 
concentrations,"  and  §30.18,  "Exempt 
quantities."  These  two  broad  materials 
exemptions  specifically  exclude  the 
transfer  of  byproduct  material  contained 
in  any  food,  beverage,  cosmetic,  drug,  or 
any  product  designed  for  ingestion  or 
inhalation  by,  or  application  to,  a 
human  being.  (In  the  case  of  exempt 
quantities,  this  prohibition  is  contained 
in  §  32.18,  "Manufacture,  distribution 
and  transfer  of  exempt  quantities  of 
byproduct  material;  Requirements  for  a 
license."  §  32.18(b)). 

Capsules  containing  one  microcurie  of 
carbon-14  urea  would  not  qualify  as  an 
"exempt  quantity"  in  accordance  with 
§  30.18  because  of  their  intended  use  (as 
a  drug)  even  though  they  contain  a 
smaller  quantity  than  that  set  forth  in 
§30.71,  Schedule  B.  This  use  is  outside 
the  intbnt  of  the  exemption  currently  in 
§  30.18.  It  would  introduce  needless 
complexity  to  the  regulations  and 
confusion  to  accommodate  this  unique 
use  under  the  aforementioned  sections. 

However,  because  the  capsules 
present  an  insignificant  radiological  risk 
to  the  public  and  the  environment,  the 
NRC  believes  they  could  be  distributed 
to  persons  exempt  from  licensing  for  "in 
vivo"  diagnostic  use. 

Proposed  Amendments  for  Permitting 
the  Distribution  of  the  Capsules  to 
Persons  Exempt  From  Licensing 

Proposed  Amendment  to  10  CFR  Part  32 

The  regulations  in  10  CFR  Part  32 
would  be  amended  to  add  a  new 
§  32.21,  to  provide  requirements  for  a 
specific  license  to  manufacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution 
capsules  containing  one  microcurie  of 
carbon-14  urea,  as  a  radioactive  drug,  to 
be  distributed  to  any  person  for  "in 
vivo"  diagnostic  use.  These 
requirements  are  consistent  with  the 
existing  requirements  on  other  items 
under  the  heading  "Exemptions"  in  10 
CFR  Part  30.  The  proposed  regulation 
would  include  a  reminder  that  licensees 
distributing  the  radioactive  drug  to 
persons  exempt  from  licensing  would 
not  be  relieved  from  other  applicable 
Federal  (e.g.,  FDA)  or  State 


32554 


Federal  Register  /  Vol.  62,  No.  115  /  Monday,  June  16,  1997  /  Proposed  Rules 


requirements  governing  the  manufacture 
and  distribution  of  drugs. 

The  NRC  has  decided  that  the 
manufacture  or  preparation  of  capsules 
containing  one  microcurie  of  carbon- 14 
urea  should  continue  to  be  prepared  by 
persons  who  meet  the  current  NRC 
regulations  to  manufacture  and 
commercially  distribute  radioactive 
drugs.  The  MRC  believes  regulatory 
control  is  needed  to  provide  high 
confidence  that  the  drug  contains  only 
one  microcurie  of  carbon- 14  urea  and 
does  not  contain  any  other  radioactive 
contaminants. 

Proposed  Amendment  for  Exempting 
"Any  Person"  From  Licensing 
Requirements  To  Receive  the  Drug 

Proposed  Amendment  to  10  CFR  Part  30 

The  NRC  has  determined  that  the 
drug  in  capsule  form  presents  no 
significant  radiological  safety  or 
environmental  risk,  and  that  it  is  not 
necessary  to  regulate  the  use  of  this  drug 
for  its  radioactive  component. 
Therefore,  the  NRC  can  not  justify 
requiring  physicians,  or  any  other 
person,  to  meet  NRC  training  and 
experience  criteria  directed  at  the  safe 
use  of  radioactive  drugs,  or  to  become 
an  "authorized  user."  Hence,  the 
capsules  can  be  distributed  to  any 
person.  However,  other  Federal  or  State 
agencies  may  limit  the  receipt  and  use 
of  the  capsules  in  accordance  with  their 
own  requirements. 

The  regulations  in  10  CFR  Part  30 
would  be  amended  to  add  a  new 
§  30.21,  to  permit  any  person  to  receive, 
possess,  use,  transfer,  own,  or  acquire 
for  "in  vivo"  diagnostic  use.  capsules 
containing  one  microcurie  of  carbon- 14 
urea  without  a  license.  The  proposed 
regulation  would  include  a  reminder 
that  persons  receiving  the  capsules 
would  not  be  relieved  from  other 
Federal  or  State  law  governing  drugs. 
Fiulher,  in  accordance  with  the  NRC's 
provisions  for  research  involving  human 
subjects  (10  CFR  35.6),  the  exemption 
permitting  receipt  and  use  of  the 
capsules  for  "in  vivo"  diagnostic  use 
does  not  extend  to  use  of  the  capsules 
for  research  involving  human  subjects. 
Any  person  desiring  to  use  the  capsules 
for  human  research  would  still  be 
required  to  submit  an  application  for  a 
specific  license  under  Part  35  in  order 
to  protect  human  subjects. 

The  phrase  "in  vivo  diagnostic  use"  is 
being  used  in  §  30.21  instead  of 
"medical  use"  for  two  reasons.  First,  the 
term  "medical  use"  has  a  specific 
meaning  and  is  defined  in  §  35.2  to 
mean  "the  intentional  internal  or 
external  administration  of  byproduct 
material  or  the  radiation  therefrom  to 


patients  or  human  research  subjects 
under  the  supervision  of  an  authorized 
user."  This  term  would  be  inappropriate 
because: 

(1)  "Medical  use"  limits 
administration  to  authorized  users;  use 
of  this  drug  would  not  be  so  limited; 
and 

(2)  "Medical  use"  includes  the 
administration  of  the  drug  to  a  human 
research  subject,  which  would  be 
prohibited  by  this  rulemaking. 

Effects  of  the  Proposed  Amendments 

The  effect  of  these  proposed 
amendments  would  be  to  make  the  drug 
available  to  any  person,  for  "in  vivo" 
diagnostic  use,  without  need  for  an  NRC 
or  Agreement  State  license.  Because  the 
receipt  and  use  of  the  drug  would  be 
exempt  from  NRC  licensing.  Agreement 
States  would  need  to  make  appropriate 
provisions  in  their  regulations  to 
recognize  the  exempt  distribution  of  the 
drug,  for  "in  vivo"  diagnostic  use.  Thus, 
after  the  manufacture  and  distribution 
of  the  drug,  the  NRC  and  the  Agreement 
States  would  not  regulate  the  use  of  the 
drug  as  long  as  its  use  was  for  "in  vivo" 
diagnostic  use.  This  means  that,  under 
NRC  and  Agreement  State  regulations, 
primary-care  physicians  would  not  need 
to  be  "authorized  users"  in  order  to 
administer  the  drug,  and  would  not 
necessarily  need  to  refer  their  patients 
to  nuclear  medicine  physicians.  This 
should  result  in  cost  savings  to  patients. 
Other  Federal  and  State  organizations 
with  responsibilities  for  regulating 
drugs  would  be  left  to  determine  and 
regulate  who  could  receive  and  use  the 
drug  for  "in  vivo"  diagnostic  use.  NRC 
would  regulate  the  use  of  the  drug  for 
research  involving  human  subjects 
under  a  specific  Part  35  license. 

m.  Summary  of  Proposed  Amendments 

Manufacturer  and  Distributors 

A  new  section  would  be  added  to  10 
CFR  Part  32  to  permit  the  distribution 
of  the  capsules  to  persons  who  are 
exempt  from  licensing. 

Section  32.21     Radioactive  Drug: 
Manufacture,  Preparation,  or  Transfer 
for  Commercial  Distribution  ofCarbon- 
14  Urea  Capsules  Not  Exceeding  One 
Microcurie  Each  for  "In  Vivo" 
Diagnostic  Use  for  Humans  to  Persons 
Exempt  From  Licensing;  Requirements 
for  a  License 

Paragraph  (a) 

This  paragraph  would  establish  the 
requirements  for  approval  of  a  license 
application  to  manufacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution 
carbon-14  urea  capsules  not  exceeding 


one  microcurie  each  for  "in  vivo" 
diagnostic  use,  to  persons  exempt  from 
licensing. 

Paragraph  (a)(1) 

This  paragraph  would  limit  issuance 
of  an  "exempt  distribution  license"  for 
distribution  of  the  capsules  to  persons 
exempt  from  licensing  to  only  those 
who  possess  either  a  NRC  or  Agreement 
State  "specific  license"  for  possession 
and  use  of  byproduct  material. 

Paragraph  (a)(2) 

To  assure  that  the  capsules  contain  no 
more  than  one  microcurie  of  carbon-14 
and  present  no  other  radiological  risks, 
this  paragraph  would  require  that  the 
persons  manufacturing  and/or 
commercially  distributing  the  capsules 
for  "in  vivo"  diagnostic  use  must  also 
meet  the  requirements  of  §  32.72(a)(2). 
Specifically,  these  persons  must  be: 

(1)  Registered  with  or  licensed  by  the 
FDA  as  a  drug  manufacturer;  or 

(2)  Registered  with  or  licensed  by  a 
state  agency  as  a  drug  manufacturer;  or 

(3)  Licensed  as  a  pharmacy  by  a  State 
Board  of  Pharmacy;  or 

(4)  Operating  as  a  nuclear  pharmacy 
within  a  Federal  medical  institution. 

Paragraph  (a)(3) 

This  paragraph  would  require 
applicants  to  provide  evidence  that  each 
carbon-14  urea  capsule  will  not  exceed 
one  microcurie.  The  NRC's  evaluation 
that  the  capsules  would  not  result  in 
significant  radiation  risks  was  based  on 
the  capsules  containing  one  microcurie 
of  carbon-14  urea.  Therefore,  applicants 
must  demonstrate  that  the  activity  of 
each  carbon-14  capsule  will  not  exceed 
one  microcurie. 

Paragraph  (a)(4) 

This  paragraph  would  prohibit 
carbon-14  urea  from  being  contained  in 
any  food,  beverage,  cosmetic,  drug  or 
other  commodity  designed  for  ingestion 
or  inhalation  by,  or  topical  application 
to,  a  human  being  except  for  the 
capsules  as  described  in  this  section, 
because  exempt  distribution  of  this  drug 
has  only  been  evaluated  for  "in  vivo" 
diagnostic  use  in  the  form  of  a  capsule 
containing  one  microcurie  of  carbon-14 
urea.  Because  of  the  capside's  "in  vivo" 
diagnostic  use,  there  is  no  prohibition 
against  the  capsule  being  combined 
with  food  or  beverage  at  the  time  of 
administration  so  that  the  capsule  can 
be  ingested  by  the  patient 

Paragraph  (a)(5) 

Because  the  exempt  distribution  of 
this  drug  has  only  been  evaluated  for 
"in  vivo"  diagnostic  use  in  the  form  of 
a  capsule  containing  one  microcurie  of 
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carbon- 14  urea,  this  paragraph  would 
prohibit  incorporation  of  the  capsules 
into  any  manufiactiired  or  assembled 
commodity,  product,  or  device  intended 
for  commercial  distribution.  Further, 
although  the  drug  is  being  distributed  to 
persons  exempt  fix)m  licensing,  this 
paragraph  would  require  the  carbon-14 
urea  to  be  identified  as  radioactive 
because  the  drug  is  being  used  for  its 
radioactive  content;  therefore,  the  end 
user  must  be  provided  with  information 
that  the  drug  contains  a  radioactive 
material. 

Paragraph  (a)(6) 

As  with  any  product  approved  for 
distribution  to  persons  exempt  from 
licensing,  this  paragraph  would  require 
persons  who  apply  for  a  license  to 
manufacture  or  commercially  distribute 
these  capsules  to  submit  copies  of 
prototjrpe  labels  or  brochures  for  NRC 
approval.  This  will  allow  the  NRC  tc 
confirm  that  the  labels  or  brochures 
meet  the  requirements  of  §  32.21a  (a) 
and  (b). 

Paragraph  (b) 

This  paragraph  declares  that  the 
regulations  do  not  relieve  licensees  or 
license  applicants  from  complying  with 
applicable  FDA,  other  Federal,  and  State 
requirements  governing  the  manufacttue 
and  distribution  of  drugs. 

Section  32.21a 
License 


Same:  Conditions  of 


This  section  would  establish  the 
conditions  required  for  a  license  to 
commercially  distribute  the  capsules  to 
persons  exempt  from  licensing. 

Paragraph  (a) 

To  inform  the  end  user  of  the  identity 
of  the  radioisotope,  the  physical  and 
chemical  form,  and  the  dosage  of 
radioactivity,  this  paragraph  would 
establish  that  the  immediate  container 
of  each  capsule  or  capsules  miist  bear  a 
durable,  legible  label  that: 

(1)  Identifies  the  radioisotope,  the 
physical  and  chemical  form  of  the 
radioisotope,  the  quantity  of 
radioactivity  contained  in  each 
container  at  a  specific  date;  and 

(2)  Bears  the  words  "Radioactive 
Material." 

The  date  requirement  is  consistent 
with  labeling  requirements  for  other 
radioactive  drugs  with  a  half  life  of 
greater  than  100  days. 

Paragraph  (b) 

This  paragraph  would  establish  that, 
consistent  with  the  intended  use  of  the 
capsules,  the  label  affixed  to  the 
immediate  container,  or  an 
accompanying  brochure,  must: 


(1)  State  that  the  contents  are  exempt 
from  NRC  or  Agreement  State  licensing 
requirements; 

(2)  Bear  the  words  "Radioactive 
Material.  For  "In  Vivo"  Diagnostic  Use 
Only.  This  Material  Is  Not  To  Be  Used 
for  Research  Involving  Human  Subjects, 
and  Must  Not  Be  Introduced  into  Foods, 
Beverages,  Cosmetics,  or  Other  Drugs  or 
Medicinals,  or  into  Products 
Manu&ctiired  for  Commercial 
Distribution." 

The  intent  of  the  requirement  set  out 
in  (b)(2)  is  to  make  clear  that  the  capsule 
must  remain  in  the  form  of  a  capsule 
and  is  not  to  be  combined  with  one  of 
the  listed  items  such  as  food  or 
beverages  which  would  result  in  a 
radioactive  product  other  than  in  the 
form  of  a  capsule  for  commercial 
distribution.  Because  of  the  capsule's 
"in  vivo"  diagnostic  use,  there  is  no 
prohibition  against  the  capsule  being 
combined  with  food  or  beverage  at  the 
time  of  administration  so  that  the 
capsule  can  be  ingested  by  the  patient. 

"In  Vivo"  Diagnostic  Use  by  Persons 
Exempt  From  Licensing 

A  new  section  would  be  added  to  10 
CFR  Part  30  to  exempt  any  person  from 
NRC  or  the  Agreement  State  regulations 
to  receive  the  drug  for  "in  vivo" 
diagnostic  use  for  humans. 

Section  30.21     Radioactive  Drug: 
Capsules  Containing  One  Microcurie  of 
Carbon-14  Urea  for  "In  Vivo"  Diagnostic 
Use  for  Humans  Would  Be  Added  To 
Permit  any  Person  To  Receive  the 
Capsules 

Paragraph  (a) 

This  paragraph  would  provide  an 
exemption  to  any  person  from  the 
requirements  for  a  license  to  receive, 
possess,  use,  transfer,  own,  or  acquire 
capsules  containing  one  microcurie  of 
carbon-14  urea  for  "in  vivo"  diagnostic 
purposes.  It  should  be  noted  that  the 
"transfer"  in  this  paragraph  does  not 
include  "transfer  for  commercial 
distribution,"  which  is  covered  in 
paragraph  (c)  below. 

Paragraph  (b) 

This  paragraph  would  establish  that 
persons  exempt  from  licensing  would  be 
prohibited  bom  using  the  drug  for 
research  involving  humans  subjects.  A 
specific  Part  35  license  would  be 
needed  to  use  the  drug  in  any  research 
involving  human  subjects. 

Paragraph  (c) 

This  paragraph  would  specify  that  a 
specific  license  is  needed  to 
manu&cture,  prepare,  process,  produce, 
package,  repackage  or  transfer  such 
capsules  for  conunercial  distribution. 


Paragraph  (d) 

This  paragraph  declares  that  the 
regulations  do  not  relieve  end  users 
from  complying  with  applicable  FDA, 
other  Federal,  or  State  requirements 
governing  the  receipt,  administration, 
and  use  of  drugs. 

IV.  Agreement  State  Compatibility 

Under  the  Atomic  Energy  Act,  certain 
regulatory  functions  are  reserved  to  the 
NRC.  Among  these  are  the  distribution 
of  products  to  persons  exempt  from 
licensing,  as  discussed  in  10  CFR  Part 
150.  Hence,  the  proposed  rule,  if 
adopted,  would  be  a  Division  4  item  of 
compatibility,  with  regard  to  the 
manufacture  and  commercial 
distribution  of  the  capsules  (10  CFR  Part 
32).  Because  of  the  need  for  nationwide 
consistency  in  the  use  of  products 
which  are  widely  distributed,  the 
proposed  rule,  if  adopted,  would  be  a 
Division  1  item  of  compatibility  with 
regard  to  possession  and  use  (10  CFR 
Part  30).  Therefore,  the  Agreement 
States  will  need  to  make  appropriate 
provisions  in  their  regulations  to  allow 
any  person  to  receive  capsules 
containing  one  microcurie  of  carbon-14 
urea  for  "in  vivo"  diagnostic  use 
without  need  for  a  license. 

V.  Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld  or 
connecting  to  the  NRC  interactive 
rulemaking  web  site,  "Rulemaking 
Forum."  The  bulletin  board  may  be 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  commonly 
available  communications  software 
packages,  or  directly  via  Internet 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows; 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.B.l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NTJREGs 
and  Reg  Guides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorid  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 
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The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct-dial 
telephone  number  for  the  main 
FedWorld  BBS.  703-321-3339.  or  by 
using  Telnet  via  Internet,  fedworld.gov. 
If  using  703-321-3339  to  contact 
FedWorld,  the  NRC  subsystem  will  be 
accessed  from  the  main  FedWorld  menu 
by  selecting  the  "Regulatory, 
Government  Administration  and  State 
Systems,"  then  selecting  "Regulatory 
Information  Mall."  At  that  point,  a 
menu  will  be  displayed  that  has  an 
option  "U.S.  Nuclear  Regulatory 
Commission"  that  wiU  take  you  to  the 
NRC  Online  main  menu.  The  NRC 
Online  area  also  can  be  accessed 
directly  by  typing  "/go  nrc"  at  a 
FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  Qle  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  e-mail  AXD3@nrc.gov.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher.  (301)  415-6215;  e-mail 
CAG®nrc.gov. 


VI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Envirormiental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  the  proposed 
amendments,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment;  therefore,  an 
envirormiental  impact  statement  is  not 
required.  The  proposed  rule  would 
establish  requirements  for  the 
manufacture  and  commercial 
distribution  of  '*C-urea  capsules  to 
persons  exempt  from  licensing  and 
establish  regulations  to  permit  any 
person  to  receive  the  capsules  without 
an  NRC  license.  The  Commission 
believes  that  the  radioactive  component 
of  this  drug  presents  no  significant 
radiation  risk  and,  therefore,  regulatory 
control  of  the  "in  vivo"  diagnostic  use 
of  the  capsules  for  radiation  safety  is  not 
necessary.  It  is  expected  that  this 
proposed  rule,  if  adopted,  would  not 
cause  any  significant  increase  in 
radiation  exposure  to  the  public  or 
radiation  release  to  the  environment 
beyond  the  exposures  or  releases 
resulting  fixim  the  use  of  the  Carbon- 14 
capsules  under  the  current  regulations. 
Also,  it  is  expected  that  there  would  be 
no  non-radiological  impacts  if  the 
proposed  rule  is  adopted. 

The  draft  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  (Lower  Level).  Washington.  DC. 
Single  copies  of  the  draft  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  &om  Dr. 
Anthony  N.  Tse.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commi&sion,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6233  or  e-mail  at  ANT©nrc.gov. 

Vn.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subj^t  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  collection  of  information. 
The  Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  collection  of 
information  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  the  burden 
correct? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  the  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJSl@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0001,  3150-0017,  and  3150- 
0120),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  July  16, 1997. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

Vm.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  the  proposed  rule.  The 
analysis  examines  the  benefits  and 
impacts  considered  by  the  NRC.  The 
regulatory  analysis  is  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  EXD.  Single  copies  of  the 
regulatory  analysis  are  available  from 
Dr.  Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6233  or  e-mail  at  ANT@nrc.gov. 

K.  Regulatory  Flexibility  Certification 

A?  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
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the  Commission  certities  that  Uiis  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  proposed  rule  would 
permit  physicians  and  other  health  care 
providers  to  use  an  additional 
diagnostic  test  without  having  to  obtain 
an  NRC  license,  thus,  would  provide 
cost  savings  to  patients,  insurers,  and 
the  health  care  industry.  Any  small 
entity  subject  to  this  regulation  which 
determines  that,  because  of  its  size,  it  is 
likely  to  bear  a  disproportionate  adverse 
economic  impact  should  notify  the 
Comtrjfssion  of  this  in  a  comment  that 
indicates  the  following: 

(a)  The  licensee's  size  and  how  the 
regulation  would  result  in  a  significant 
economic  burden  upon  the  licensee  as 
compared  to  the  economic  burden  on  a 
larger  licensee. 

(d)  How  the  regulations  could  be 
modified  to  take  into  account  the 
licensee's  differing  needs  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  regulations  were  modified  as 
suggested  by  the  licensee. 

(d)  How  the  regulation,  as  modified, 
would  more  closely  equalize  the  impact 
of  regulations  or  create  more  equal 
access  to  the  benefits  of  Federal 
programs  as  opposed  to  providing 
special  advantages  to  any  individual  or 
group. 

(e)  How  the  regulation,  as  modified, 
would  still  adequately  protect  public 
health  and  safety. 

X.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  rule,  and  therefore,  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  30 

Byproduct  material,  Criminal 
penalties,  Govermnent  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  record  keeping 
requirements. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  30  and  32. 


PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82, 161, 182, 183. 186. 
68  SUt.  935,  948.  953,  954,  955,  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.C. 
2111,  2112,  2201.  2232,  2233,  2236.  2282); 
sees.  201.  as  amended.  202.  206.  88  Stat 
1242,  as  amended.  1244.  1246  (42  U.S.C. 
5841.  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902.  106  Stat.  3123. 
(42  U.S.C.  5851).  SecUon  30.34(b)  also  issued 
under  sec.  184.  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187.  68  Stat  955  (42  U.S.C.  2237). 

2.  In  §  30.8.  paragraph  (b)  is  revised  to 
read  as  follows: 

§  30.8    Information  collection 
requirements:  0MB  approval. 

*  «         «         •         « 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  30.9,  30.11.  30.15. 
30.18,  30.19,  30.20,  30.21,  30.32,  30.34, 
30.35,  30.36,  30.37,  30.38.  30.41,  30.50, 
30.51,  30.55,  appendices  A  and  C  to  this 
part. 

•  •        *        *        • 

3.  A  new  §  30.21  is  added  under  the 
imdesignated  center  heading 
"Exemptions"  to  read  as  follows: 

§  30.21    Radioactive  drug:  Capsules 
containing  one  microcurie  of  cartx>n-14 
urea  for  "in  vivo"  diagnostic  use  for 
humans. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  any  person  is 
exempt  from  the  requirements  lor  a 
license  set  forth  in  Section  81  of  the  Act 
and  from  the  regulations  in  this  part  and 
part  35  of  this  chapter  provided  that 
such  person  receives,  possesses,  uses, 
transfers,  owns,  or  acquires  carbon-14 
urea  capsules,  not  exceeding  one 
microcurie  each,  for  "in  vivo" 
diagnostic  use  for  humans. 

(b)  Any  person  who  desires  to  use  the 
capsules  for  research  involving  human 
subjects  shall  apply  for  and  receive  a 
specific  license  pursuant  to  part  35  of 
this  chapter. 

(c)  Any  person  who  desires  to 
manu&cture,  prepare,  process,  produce, 
package,  repackage,  or  transfer  for 
commercial  distribution  such  capsules 
shall  apply  for  and  receive  a  specific 
license  pursuant  to  §  32.21  of  this 
chapter. 

(d)  Nothing  in  this  section  relieves 
persons  from  complying  with  applicable 
FDA.  other  Federal,  and  State 
requirements  governing  receipt, 
administration,  and  use  of  drugs. 


PART  32— SPECIRC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

4.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161, 182. 183.  68  Stat 
935.  948.  953.  954.  as  amended  (42  U.S.C. 
2111.  2201.  2232.  2233);  sec.  201.  88  Stot. 
1242.  as  amended  (42  U.S.C.  5841). 

5.  In  §  32.8.  paragraph  (b)  is  revised  to 
read  as  follows: 

§  32.8    Information  collection 
requirements:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  32.11,  32.12, 
32.14,  32.15.  32.16,  32.17,  32.18,  32.19, 
32.20,  32.21,  32.21a,  32.22,  32.23,  32.25, 
32.26,  32.27,  32.29,  32.51,  32.51a.  32.52. 
32.53.  32.54.  32.55.  32.56,  32.57,  32.58, 
32.61,  32.62,  32.71,  32.72,  32.74.  and 
32.210. 
•         •         *         •         • 

6.  A  new  §  32.21  is  added  to  read  as 
follows: 

§32.21     Radioactive  drug:  Manufacture, 
preparation,  or  transfer  for  commercial 
distribution  of  cart>on-14  urea  capsules  not 
exceeding  one  microcurie  each  for  "in 
vivo"  diagnostic  use  for  humans  to  persons 
exempt  from  licensing;  Requirements  for  a 
license. 

(a)  An  application  for  a  specific 
license  to  manufacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution 
carbon-14  urea  capsules  not  exceeding 
one  microcurie  each  for  "in  vivo" 
diagnostic  use,  to  persons  exempt  from 
licensing  under  §  30.21  or  the 
equivalent  regulations  of  an  Agreement 
State  will  be  approved  if: 

(1)  The  applicant  satisfies  the  general 
requirements  specified  in  §  30.33  of  this 
chapter,  provided  that  the  requirements 
of  §  30.33(a)  (2)  and  (3)  of  this  chapter 
do  not  apply  to  an  application  for  a 
license  to  transfer  byproduct  material 
manufactured,  prepared,  processed, 
produced,  packaged,  or  repackaged 
pursuant  to  a  license  issued  by  an 
Agreement  State; 

(2)  The  applicant  meets  the 
requirements  under  §  32.72(aK2); 

(3)  The  applicant  provides  evidence 
that  each  carbon-14  urea  capsule  will 
not  exceed  one  microcurie; 

(4)  The  carbon-14  urea  is  not 
contained  in  any  food,  beverage, 
cosmetic,  drug  (except  as  described  in 
this  section)  or  other  commodity 
designed  for  ingestion  or  inhalation  by, 
or  topical  application  to.  a  human  being; 

(5)  The  caroon-14  urea  is  in  the  form 
of  a  capsule,  identified  as  radioactive. 
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and  to  be  used  for  its  radioactive 
properties,  but  is  not  incorporated  into 
any  manufactured  or  assembled 
commodity,  product,  or  device  intended 
for  commercial  distribution;  and 

(6)  The  applicant  submits  copies  of 
prototype  labels  and  brochures  and  the 
NRC  approves  these  labels  and 
brochures. 

(b)  Nothing  in  this  section  relieves  the 
licensee  from  complying  with 
applicable  FDA,  oiher  Federal,  and  State 
requirements  governing  drugs. 

7.  A  new  §  32.21a  is  added  to  read  as 
follows: 

§32.213    Same:  Conditions  of  license. 

Each  license  issued  under  §  32.21  is 
subject  to  the  following  conditions: 

(a)  The  immediate  container  of  the 
capsule(s)  must  bear  a  durable,  legible 
label  which: 

(1)  Identifies  the  radioisotope,  the 
physical  and  chemical  form,  the 
quantity  of  radioactivity  of  each  capsule 
at  a  specific  date;  and 

(2)  Bears  the  words  "Radioactive 
Material." 

(b)  In  addition  to  the  labeling 
information  required  by  paragraph  (a)  of 
this  section,  the  label  affixed  to  the 
immediate  container,  or  an 
accompanying  brochure  also  must: 

(1)  State  that  the  contents  are  exempt 
from  NRC  or  Agreement  State  licensing 
requirements;  and 

(2)  Bear  the  words  "Radioactive 
Material.  For  'In  Vivo'  Diagnostic  Use 
Only.  This  Material  Is  Not  To  Be  Used 
for  Research  Involving  Human  Subjects 
and  Must  Not  Be  Introduced  into  Foods, 
Beverages,  Cosmetics,  or  Other  Drugs  or 
Medicinals,  or  into  Products 
Manufactured  for  Commercial 
Distribution." 

Dated  at  Rockville,  Maryland  this  10th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Conunissioo. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  97-15697  Filed  6-13-97;  8:45  am) 
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OEPAFmHENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  22 
[PutXic  Notice  2555] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  Emtjassies  and  Consulates, 
Diversity  Lottery  Fe« 

AGENCY:  Bureau  of  Consular  Affairs. 
State. 


ACTION:  Proposed  rule. 


SUMMARY:  On  September  30,  1996.  the 
Immigration  and  Nationality  Act  (INA) 
was  amended  by  section  636  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
(IIRIRA)  to  authorize  the  collection  of  a 
fee  for  administering  the  diversity 
immigrant  visa  lottery.  The  Department 
is.  therefore,  amending  their  regulations 
accordingly  by  instituting  a  $75.00  fee, 
in  the  nature  of  a  surcharge,  to  be  paid 
by  applicants  issued  diversity 
immigrant  visas.  Collection  of  the  fee 
would  commence  as  of  October  1,  1997. 
DATES:  Written  comments  should  be 
received  by  July  16. 1997.  The 
anticipated  effective  date  of  the  final 
rule  is  October  1.  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to:  Office  of 
the  Executive  Director,  Bureau  of 
Consular  Affairs,  Room  4820A. 
Department  of  State.  Washington.  D.C. 
20520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Light,  Office  of  the  Executive 
Director.  Bureau  of  Consular  Affairs, 
telephone  (202)  647-1148;  telefax  (202) 
647-3677. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  instituting  a  new  fee.  in 
the  nature  of  a  surcharge,  to  be  paid  by 
applicants  for  diversity  immigrant  visas. 
This  additional  fee  will  recover  the  full 
costs  of  the  visa  lottery  conducted 
pursuant  to  INA  203  and  222,  8  U.S.C. 
1153,  1202.  from  those  successful 
lottery  entrants  who  actually  apply  for 
diversity  visas.  The  fee  was  authorized 
by  section  636  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996.  Pub.  L.  104-208.  110  Stat 
3009-703-704  (Sept.  30. 1996).  A  single 
fee  imposed  on  actual  diversity  visa 
applicants  will  ensure  that  the  costs  of 
administering  the  lottery  and  allocating 
diversity  visas  are  recovered  from  actual 
users  of  the  lottery,  while  avoiding  the 
impracticable  imposition  of  a  fee  on  all 
visa  lottery  entrants  (technically,  visa 
"petitioners").  The  imposition  of  a  fee 
on  all  entrants  rather  than  actual 
applicants  is  not  feasible,  given  the 
millions  of  entrants,  the  problems  of 
collecting  a  uniform  fee  from 
individuals  all  over  the  world  (who  will 
have  varying  access  to  U.S.  or  other 
international  currency),  and  the  burden 
of  having  to  collect  and  account  for 
what  would  be  a  very  small  fee  from  a 
large  number  of  persons.  Roughly  seven 
million  entrants  have  entered  the  1998 
diversity  lottery.  Approximately 
100.000  of  those  will  be  invited  to  apply 
for  a  visa,  and  of  those,  approximately 
87.000  will  apply  and  pay  the  fee.  The 


Departmem  s  projeciea  cost  lo 
administer  the  1998  diversity  lottery  is 
about  $6,500,000,  which  will  be  covered 
by  the  diversity  visa  surcharge  of  $75.00 

Provision  has  already  been  made  in 
the  visa  regulations  (22  CFR  42.33(i)) 
governing  the  diversity  visa  lottery  for  a 
fee  of  this  nature.  (See  61  FR  1523.) 
Thus  no  regulatory  amendments  other 
than  an  addition  of  the  Schedule  of  Fees 
for  Consular  Services  published  at  22 
CFR  22.1  are  required  to  establish  this 
fee.  The  new  fee  is  being  added  as  item 
number  19  on  the  Schedule  of  Fees. 
This  will  locate  it  immediately  bffore 
the  other  fees  for  immigrant  visas, 
which  diversity  visa  applicants  will  also 
be  required  to  pay  (i.e..  before  the  fees 
for  immigrant  visa  application  and 
issuance). 

With  the  exception  of  nonimmigrant 
visa  reciprocity  fees,  which  are 
established  based  on  the  practices  of 
other  countries,  all  consular  fees  are 
established  on  a  basis  of  cost  recovery 
and  in  a  manner  consistent  with  general 
user  charges  principles,  regardless  of  the 
specific  statutory  authority  under  which 
they  are  promulgated.  The  proposed  fee 
is  consistent  with  these  principles  and 
the  guidance  in  0MB  Circular  A-25. 
which  addressed  the  establishment  of 
user  charges.  The  fee  is  based  on  a  cost- 
of-service  study  using  fiscal  year  1995 
data  that  documented  and  projected  into 
fiscal  year  1998  the  direct  and  indirect 
costs  associated  with  administration  of 
the  diversity  visa  lottery,  so  as  to 
capture  the  full  cost  of  service. 

Proposed  Rule 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.O.  12291, 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  This  rule  does  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Chapter  35. 
This  rule  has  been  reviewed  as  required 
by  E.O.  12988  and  determined  to  be  in 
compliance  therewith.  This  rule  is 
exempt  from  review  under  E.O.  12866, 
but  has  been  reviewed  internally  by  the 
Department  to  ensure  consistency  with 
the  objectives  thereof. 

List  of  Subjects  in  22  CFlt  Fart  22 

Fees,  Foreign  Service.  Passports  and 
visas.  Schedule  of  fees  for  consular 
services. 

In  view  of  the  foregoing.  22  CFR  is 
proposed  to  be  amended  as  follows: 

PART22— [AMFNDED] 

1.  The  auLbonty  citation  for  Part  22  is 
revised  to  read: 


UMI 
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Authonty:  Sec.  3.  63  Stat.  222.  as 
amended;  22  U.S.C.  211a:  214,  2651.  2651a: 
2921;  4219:  31  U.S.C.  9701;  E.O.  10718.  22 
FR  4632.  3  CFR,  1954-1958  Comp..  p.  382; 
E.O.  11295,  31  FR  10603,  3  CFR.  1966-1970 
Comp..  p  570;  sec.  636.  Pub.  L  104-208, 110 
Stat.  3009-703-704;  8  U.S.C.  1351;  sec. 
140(a).  Pub.  L.  103-236. 108  Stat.  399,  as 
amended. 

2.  Section  22.1  is  amended  by  revising 
the  phrase  "(Item  Nos.  15  through  19 
vacant.)"  immediately  following  item  14 
to  read  "(Item  Nos.  15  through  18 
vacant.)"  and  by  inserting  a  new  item  19 
under  the  header  "Visa  Services  for 
Aliens"  to  read  as  follows: 

§  22. 1    Schedule  of  fees. 


Item  No. 


Fee 


Visa  Services  for  Aliens 

19.  Immigrant  visa  application  sur- 
charge for  Diversity  Visa  Lottery 


$75.00 


Dated:  June  2.  1997. 
PatricJt  F.  Kennedy, 

Under  Secretary  for  Management. 

(FR  Doc  97-15555  Filed  6-13-97;  8:45  am] 

BOJJNG  CODE  471(M>6-P 


EN  V  » ( )  N  M  E  NTAL  PROTECTION 

AGrNC- 

40  CFR  Part  52 

[SC  33-1-9714b;  FRL-5840^] 


''"o^e'^'ft at iO"  i^'a! 


iaion  of  State 
South  Carolina: 
onformlty  Rules 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  On  November  8.  1996,  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  submitted 
revisions  to  the  South  Carolina  State 
Implementation  Plan  (SIP)  concerning 
the  adoption  of  criteria  and  procedures 
for  demonstrating  and  assuring  the 
"Conformity  of  General  Federal 
Actions."  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State  of  South  Carolina's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 


in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments  on 
this  proposed  action  must  be  received 
by  July  16, 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mi. 
Gregory  Crawford  at  the  EPA  Regional 
Office  listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW, 
Washington  DC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch  61 
Forsyth  Street.  SW,  Atlanta,  Georgia 
30303. 

South  Carolina  Department  of  Health 
and  Environmental  Control,  600  Bull 
Street,  Columbia,  South  Carolina 
29201-1708. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Crawrford,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides,  and  Toxics  Management 
EHvision,  Region  4,  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW,  Atlanta.  Georgia  30303.  The 
telephone  number  is  404/562-9042. 

SUPPt-EMENTARY  INFORMATKM:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  May  19, 1997. 
A.  Stanley  Meibnrg, 
Acting  Regional  Administrator 
[FR  Doc.  97-15731  Filed  6-13-97;  8:45  am] 
BIUJNG  CODE  6SeO-60-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  97-40;  Notice  1] 

RIN  2127-AF87,  2127-AF88 

Federal  Motor  Vehicle  Safety 
Standards;  Windshield  Defrosting  and 
Defogging  Systems;  Windshield 
Wiping  and  Washing  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Terminations  of  rulemaking. 

SUMMARY:  In  April  1996,  NHTSA  set 
forth  alternative  proposals  for  amending 
the  Federal  Motor  Vehicle  Safety 
Standards  on  windshield  defrosting  and 
defogging  systems  and  on  windshield 
washing  and  wiping.  The  proposals  (61 
FR  15446  and  15449,  April  8,  1996) 
were  undertaken  as  part  of  NHTSA's 
efforts  to  implement  the  President's 
Regulatory  Reinvention  Initiative  to 
eliminate  unnecessary  Federal 
Regulations.  In  this  notice,  NHTSA 
terminates  rulemaking  on  both 
Standards  because  the  comments  show 
that  the  ciurent  regulatory  requirements 
are  not  imposing  needless  regulatory 
burdens. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  Richard  Van 
Iderstine,  Office  of  Vehicle  Safety 
Standards,  NPS-21,  telephone  (202) 
366-5280.  FAX  (202)  366-4329. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  Chief  Counsel.  NCC-20, 
telephone  (202)  366-2992,  FAX  (202) 
366-3820. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590. 

SUPPLEMENTARY  INFORMATION: 

Requirements  of  Standard  No.  103 

Standard  No.  103's  basic  requirement, 
applicable  to  passenger  cars, 
multipurjKJse  passenger  vehicles 
(MPVs),  trucks,  and  buses,  specifies  that 
each  vehicle  shall  have  a  windshield 
defrosting  and  defogging  system. 

Standard  No.  103  also  specifies 
performance  requirements  for  the 
windshield  defrosting  and  defogging 
systems,  but  only  those  in  passenger 
cars.  S4.2  of  Standard  No.  103  specifies 
that  each  passenger  car  windshield 
defrosting  and  defogging  system  shall 
meet  specified  provisions  of  SAE 
Recommended  Practice  J902  (SAE  J902), 
"Passenger  Car  Windshield  Defrosting 
Systems,"  August  1964. 
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SAE  J902  establishes  uniform  test 
procedures  and  minimum  performance 
requirements  for  the  "critical  area"  of 
the  windshield  and  for  the  "entire 
windshield."  SAE  J902  prescribes  a 
laboratory  evaluation  of  de&oster 
systems  during  which  a  known  quantity 
of  water  is  sprayed  on  the  windshield, 
forming  an  ice  coating,  to  provide 
uniform  and  repeatable  test  results. 
However,  while  Standard  No.  103 
incorporates  the  test  procedures  and 
performance  requirements  of  SAE  J902, 
it  does  not  incorporate  the  SAE  J902'8 
definition  of  "critical  area"  and  "entire 
windshield."  Instead,  Standard  No.  103 
substitutes  areas  of  the  windshield 
determined  in  accordance  with 
Standard  No.  104,  "Windshield  Wiping 
and  Washing  Systems."  It  substitutes 
Area  C  from  Standard  No.  104  for  the 
"critical  area"  and  Area  A  for  the 
"entire  windshield." 

Requirements  of  Standard  No.  104 

Standard  No.  104  applies  to  passenger 
cars,  multipurpose  passenger  vehicles 
(MPVs),  trucks,  and  buses.  Standard  No. 
104  specifies  that  each  vehicle  shall 
have  a  power-driven  windshield  wiping 
system  that  meets  S4.1.1's  requirement 
that  each  system  shall  have  at  least  two 
sp>eeds,  each  of  which  wipes  at  a 
different  number  of  cycles  per  minute. 

Standard  No.  104  specifies  additional 
wiping  requirements  for  passenger  cars, 
but  not  for  the  other  vehicle  types 
subject  to  the  standard.  The  passenger 
car  windshield  areas  to  be  wiped  are 
specified  in  paragraphs  S4.1.2  and 
S4. 1.2.1  of  the  standard.  S4.1.2  specifies 
three  areas  for  passenger  car 
windshields,  designated  as  areas  "A", 
"B",  and  "C."  A  specified  percentage  of 
the  glazing  in  each  area  is  required  to  be 
wiped,  as  shown  in  Figures  1  and  2  of 
S^  Recommended  Practice  1903a,  May 
1966,  which  the  standard  incorporates 
by  reference.  The  location  of  those  areas 
is  determined  using  the  angles  specified 
in  Tables  I,  n,  m,  and  IV  of  Standard  No. 
104,  as  applicable.  Those  tables  apply  to 
passenger  cars  of  varying  overall  widths, 
namely,  from  less  than  60  inches  to 
more  than  68  inches.  The  angles  set 
forth  in  the  tables  vary  according  to  the 
overall  width  of  the  vehicle.  Finally, 
paragraph  S4.1.2  provides  that  all  of  the 
glazing  coimted  toward  meeting  the 
percentage  of  each  area  required  to  be 
wiped  must  lie  within  the  area  bounded 
by  a  perimeter  line  on  the  glazing 
surface  one  inch  from  the  edge  of  the 
daylight  opening. 

Standard  No.  104  also  specifies 
requirements  for  windshield  washing 
systems  on  passenger  cars,  MPVs, 
trucks,  and  buses.  Each  of  those  vehicles 
is  required  in  S4.2.1  or  S4.2.2  to  have 


a  windshield  washing  system  that  meets 
the  requirements  of  SAE  Recommended 
Practice  J942  (SAE  1942),  "Passenger  Car 
Windshield  Washing  Systems," 
November  1965.  with  a  few 
modifications. 

NHTSA's  Review  of  Standards  No.  103 
and  104  and  Proposals  for  Change 

Based  on  its  review  of  Standards  Nos. 

103  and  104  under  the  President's 
Regulatory  Reinvention  Initiative, 
NHTSA  sought  public  comments  on 
three  proposals  for  changes  to  each 
Standard.  The  proposals  were:  (1) 
rescinding  each  Standard;  (2)  upgrading 
the  light  truck  and  MPV  requirements  in 
each  Standard  to  make  them  equivalent 
to  the  passenger  car  requirements;  and 
(3)  combining  Standards  Nos.  103  and 

104  into  a  single  safety  standard  and 
titling  it  "Windshield  clearance 
systems."  NHTSA  stated  that  since  each 
proposal  was  relatively  simple,  it  was 
not  setting  forth  precise  regulatory 
language  for  implementing  the 
proposals.  In  addition  to  seeking 
conunents  on  each  of  the  three 
proposals,  NHTSA  also  sought  comment 
on  the  option  of  making  no  changes  to 
each  Standard. 

The  discussion  for  the  three  options 
for  each  of  the  Standards  is  summarized 
below. 

1 .  Proposal  One — Rescind  Each 
Standard 

NHTSA  indicated  in  the  NPRM  that  if 
it  were  to  adopt  this  proposal,  it  would 
likely  conclude  that  even  if  the 
Standard  should  be  rescinded, 
manufacturers  would  continue  to 
provide  the  equipment  and  performance 
specified  by  the  Standard. 

NHTSA  noted  that  if  Standard  No. 
103  or  104  were  rescinded,  the  States 
could  adopt  regulations  requiring 
windshield  defixisting  and  defogging 
and/or  wiping  and  washing  systems  or 
even  regulate  their  periormance.  The 
States  would  be  fi«e  to  do  so  because 
the  absence  of  a  Standard  would  mean 
that  there  would  no  longer  be  any 
express  preemption  under  49  U.S.C. 
section  30103(b),  Preemption,  of  State 
requirements  different  from  those 
currently  in  Standards  Nos.  103  or  104. 

2.  Proposal  Two — Upgrade  the  MPV  and 
Light  Truck  Requirements  in  Each 
Standard  To  Make  Them  Equivalent  to 
the  Passenger  Car  Requirements 

NHTSA  noted  that  it  has  amended 
some  of  its  Standards  to  ensure  that  the 
public  is  afforded  the  same  level  of 
protection  regardless  of  whether  they 
ride  in  a  passenger  car,  light  truck,  or 
MPV.  For  example,  by  model  year  1998, 
the  requirements  for  key  Standards  such 


as  Standard  No.  208,  Occupant  crash 
protection,  and  Standard  No.  214,  Side 
impact  protection,  will  be  virtually 
identical  for  passenger  cars,  light  trucks, 
and  MPVs. 

In  keeping  with  the  trend  to  make 
Standard  requirements  uniform  for  all 
three  of  these  types  of  vehicles,  NHTSA 
would  specify  performance 
requirements  in  Standards  No.  103  and 
104  for  light  trucks  and  MPVs.  As  noted 
above,  Standard  No.  103  presendy 
specifies  no  requirements  for  light 
trucks  and  MPVs,  other  than  that  they 
have  a  windshield  defrosting  and 
defogging  system.  Standard  No.  104 
presently  specifies  no  windshield 
wiping  requirements  for  light  trucks  and 
MPVs  other  than  that  they  have  a  power 
driven  windshield  wiping  and  washing 
system,  with  at  least  two  speeds,  each 
wiping  at  a  different  rate. 

For  each  proposal,  NHTSA  would 
establish  minimum  performance 
requirements  for  windshield  defrosting 
and  defogging  systems  or  wiping  and 
washing  systems  in  light  trucks  and 
MPVs,  including  minimum 
requirements  regarding  the  portions  of 
the  windshield  that  must  be  cleared. 
The  proposal  for  each  Standard  was  as 
follows: 

Standard  No.  103 — The  agency 
proposed  to  extend  passenger  car 
requirements  in  S4.3  to  light  trucks  and 
MPVs.  However,  the  minimum 
windshield  areas  to  be  defrosted  for 
light  trucks  and  MPVs  might  differ 
somewhat  than  those  for  {>assenger  cars, 
since  the  windshields  of  these  various 
vehicle  types  differ,  and  the  driver 
views  different  windshield  areas  of  each 
vehicle  type  while  viewing  the  road 
ahead.  Because  of  potential  differences 
in  windshield  viewing  areas  between 
the  passenger  cars  and  other  vehicle 
types,  NHTSA  sought  public  comment 
on  extending  S.4.3  to  light  trucks  and 
MPVs. 

NHTSA  stated  any  minimum 
requirements  for  windshield  defrosting 
in  light  trucks  and  MPVs  would  likely 
be  based  on  the  defrosted  areas 
specified  in  SAE  Reconunended 
Practice  J382  (SAE  J382)  "Windshield 
Defrosting  Systems  Performance 
Requirements — Trucks,  Buses,  and 
Multipurpose  Vehicle"  Qanuary  1971). 
Paragraph  3.1  of  SAE  J382  describes  the 
portions  of  the  windshield  that  must  be 
defrosted  as  follows:  Area  A  (the  largest 
area,  encompassing  both  the  driver's 
and  front  passenger's  view).  Area  B  (an 
area  somewhat  smaller  than  Area  A)  and 
Area  C  (the  smallest  area,  in  boot  of  the 
driver),  described  in  Table  1  of  SAE 
J382. 

NHTSA  did  not  propose  to  extend 
Standard  No.  103  to  heavier  trucks  and 
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buses  because  it  is  not  aware  of  an  SAE 
or  other  standard  for  windshield 
defrosting  and  defogging  systems  on 
heavier  trucks  and  buses.  NHTSA 
therefore  requested  information  whether 
there  are  any  industry  (or  other) 
standards  for  windshield  defrosting  and 
defogging  systems  on  trucks  and  buses 
with  a  gross  vehicle  weight  rating 
(GVWR)  over  10,000  lbs.  NHTSA  asked 
whether,  if  such  a  standard  exists,  the 
standard  should  be  included  in 
Standard  No.  103,  making  Standard  No. 
103  apply  to  trucks  and  buses  with  a 
GVWR  over  10,000  lbs. 

Standard  No.  1 04 — To  adopt 
equivalent  requirements  for  light  trucks 
and  MPVs,  whose  windshields  and 
driver  seating  positions  may  differ  from 
those  of  passenger  cars,  NHTSA 
proposed  to  incorporate  a  different  set 
of  SAE  recommended  practices  than 
those  applicable  to  passenger  cars. 

For  minimum  windshield  wiped  area 
requirements  for  light  trucks  and  MPVs, 
NHTSA  proposed  to  incorporate 
relevant  provisions  of  SAE 
Recommended  Practice  J198  (SAE  J198) 
"Windshield  Wiper  Systems — Trucks, 
Buses,  and  Multipurpose  Vehicles" 
January  1971.  In  Paragraph  3.1.1,  SAE 
J198  describes  the  portions  of  the 
exterior  windshield  glazing  surface  that 
must  be  wiped  as  follows:  area  A  (the 
largest  area,  encompassing  both  the 
driver's  and  front  passenger's  view), 
area  B  (an  area  somewhat  smaller  than 
area  A)  and  area  C  (the  smallest  area,  in 
firont  of  the  driver's  view).  Each  area  is 
established  using  angles  in  Table  1  of 
SAE  J 198  applied  as  shown  in  Figiu«  1 
ofSAEJ198. 

3.  Proposal  Three — Combining 
Standards  Nos.  103  and  104 

NHTSA 's  third  proposal  was  to 
combine  Standards  Nos.  103  and  104 
since  they  are  already  substantially 
interconnected.  Standard  No.  103 
references  tables  in  Standard  No.  104  to 
establish  the  angles  used  in  locating  the 
defrosted  areas.  If  the  two  standards 
were  combined,  the  single  standard 
would  be  titled  "windshield  clearance 
systems." 

Summary  of  Public  Comments 

NHTSA  received  comments  from 
fifteen  commenters.  The  following 
conunented  on  both  Standards: 
Advocates  for  Highway  and  Auto  Safety 
(Advocates),  the  American  Automobile 
Manufacttu^rs  Assn.,  the  Center  for 
Auto  Safety  (CAS),  Chrysler 
Corporation,  the  Coalition  of  Small 
Volume  Automobile  Manufacturers 
(COS V AM),  The  Flxible  CorporaUon, 
the  Houston  Texas  Transit  Authority, 
National  Association  of  State  Directors 
of  Pupil  Transportation  Services 


(NASDPTS),  Subaru,  Truck 
Manufacturers  Assn.  (TMA), 
Volkswagen,  and  Volvo.  In  addition,  Mr. 
Bob  Morrow,  and  Standard  Motor 
Products,  Inc.  provided  comments 
regarding  Standard  No.  103. 

Advocates  and  CAS  suggested  that  the 
NPRMs  were  in  fact  advance  notices  of 
proposed  rulemaking  because  no 
proposed  regulatory  text  for  either 
Standard  No.  103  or  104  was  provided. 

On  the  issue  of  whether  the  Standards 
should  be  rescinded,  most  conunenters' 
views  were  similar  to  TMA's.  TMA 
stated  that  although  there  would  be  no 
degradation  of  safety  if  Standards  Nos. 
103  or  104  were  rescinded,  the 
Standards  should  be  retained  in  order  to 
preempt  the  States  from  regulating 
windshields.  NASDPTS,  Subaru,  and 
Volkswagen  favored  rescinding  both 
Standards. 

Advocates  and  the  CAS  opposed 
rescinding  either  Standard  No.  103  or 
104.  Houston  opposed  rescinding 
Standard  No.  103,  commenting  that  the 
Standard  "rank(s)  high  on  the  list  of 
important  safety  items." 

Advocates  and  CAS  favored  E*roposal 
Two,  i.e.,  upgrading  the  requirements 
for  light  trucks  and  MPVs  so  that  they 
were  equivalent  to  those  for  passenger 
cars.  CAS  further  stated  that  Standards 
Nos.  103  and  104  should  be  amended  to 
regulate  rear  windows.  Flxible  favored 
Proposal  Two  for  both  Standards  Nos. 
103  and  104  insofar  as  they  would  apply 
to  over  10,000  lb.  gross  vehicle  weight 
rating  vehicles.  Houston  recommended 
that  both  Standards  be  extended  to 
"heavier  trucks  and  buses."  Although 
Subaru  produces  no  MPVs  or  light 
trucks,  it  had  no  objection  to  upgrading 
MPV  and  light  truck  requirements  to 
make  them  equivalent  to  the  passenger 
car  requirements.  AAMA  did  not 
support  extending  the  performance 
requirements  of  either  Standard  to  other 
vehicles.  NASDPTS  stated  that  there 
was  "no  justification"  to  upgrade  either 
Standard  103  or  104. 

NHTSA  received  mixed  conunents  on 
Proposal  Three,  i.e.,  combining 
Standards  Nos.  103  and  104.  For 
different  reasons,  NASDPTS,  TMA, 
Flxible  and  Volkswagen  opposed 
combining  the  two  standards.  NASDPTS 
stated  that  there  would  be  no  "value 
added"  in  combining  the  standards. 
TMA  stated  that  combining  the  two 
standards  would  resuh  in  differences 
with  the  Canadian  Motor  Vehicle  Safety 
Standards,  and  "require  some  totally 
unnecessary  paperwork  changes." 
Flxible  did  not  favor  combining  the  two 
standards  because  it  contracts  out 
testing  for  the  two  standards  and 
keeping  the  two  standards  separate 
would  "remove  the  potential  for  any 
confusion  between  the  contracting 


parlies.    Volkswagen  stated  that 
combining  the  two  standards  would 
involve  NHTSA  and  industry  time  and 
effort  without  any  safety  benefit. 

CAS  stated  that  whether  it  favors 
combining  Standards  Nos.  103  and  104 
would  depend  on  NHTSA's  draft 
language  in  combining  the  two.  The 
following  commenters  either  favored  or 
did  not  oppose  combining  the  two 
Standards:  Houston,  Standard  Motor 
Products,  Advocates,  AAMA,  Subaru 
(".  .  .  as  long  as  no  additional 
requirements  are  added"),  and  Chrysler 
("combining  the  two  Standards  appears 
to  offer  the  best  overall  approach 
because  the  focus  of  these  two  standards 
is  so  common.") 

Finally,  some  commenters  suggested 
that  NHTSA  should  have  raised  the 
issue  of  harmonizing  Standards  Nos. 

103  or  104  with  international  regulatory 
requirements.  Volvo  suggested  changes 
to  Standards  Nos.  103  and  104's 
regulatory  texts  that  would  make  each 
Standard  harmonize  with  international 
standards.  AAMA,  Volkswagen  and 
COSVAM  expressly  favored 
harmonizing  Standards  Nos.  103  and 

104  with  international  standards. 
AAMA  cited  the  European  and  Japanese 
standards  that  are  the  counterparts  of 
Standards  Nos.  103  and  104.  Chrysler 
noted  its  disappointment  that  NHTSA 
did  not  offer  international 
harmonization  as  an  option  for 
Standards  Nos.  103  and  104. 

NHTSA's  Decision  To  Terminate 
Standards  No.  103  and  104 

Rulemakings 

The  purpose  of  the  President's 
Regulatory  Reinvention  Initiative  was  to 
have  the  Federal  government  take  a 
careful  look  at  its  regidations  to  identify 
and  remove  any  unnecessary  provisions. 
In  response  to  that  Initiative,  NHTSA 
examined  Standards  No.  103  and  104. 
NHTSA  was  concerned  that  these 
standards  might  be  imposing  a  needless 
regulatory  burden  on  the  public  either 
by  regulating  in  an  area  where  no 
regulation  was  needed  or  by  being 
needlessly  complicated.  To  explore 
these  concerns  further,  the  agency 
proposed  rescinding  the  standards  or 
simplifying  them,  either  by  combining 
the  two  standards  into  one  or  by 
specifying  performance  requirements  for 
multipurpose  passenger  vehicles  and 
light  trucks  that  are  equivalent  to  those 
currendy  specified  for  passenger  cars. 

The  public  comments  on  the  proposal 
indicate  that  the  ciurent  requirements 
are  not  imposing  uiuieces&ary  regulatory 
burdens.  Further,  there  was  no  broad 
consensus,  even  among  the  vehicle 
manufacturers,  in  support  of  any  of  the 
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proposals.  Some  commenters  expressed 
disappointment  that  the  agency  had  not 
raised  the  issue  of  hannonizing 
Standards  No.  103  and  104  with  the 
counterpart  requirements  in  the 
European  and  Japanese  standards. 
NHTSA  wants  to  make  clear  that  the 
agency  is  committed  to  exploring  the 
possibilities  of  harmonizing  its 
regulatory  requirements  with  the 
regulatory  requirements  of  other 
nations,  provided  that  such 
harmonization  does  not  reduce  the 
safety  protection  afforded  to  the 
American  public.  As  evidence  of  that 
commitment,  the  agency  has  held  a 
public  meeting  on  July  10  and  July  11, 
1996  and  a  public  workshop  on  January 
16,  1997  on  the  subject  of  harmonizing 
the  requirements  of  the  Federal  motor 
vehicle  safety  standards  with  the 
counterpart  requirements  in  other 
countries'  safety  standards.  The  agency 
used  the  meeting  and  workshop  to 
explain  to  the  public  what  factors  the 
agency  would  consider  in  deciding 
whether  the  U.S.  safety  standcird  jmd 
some  other  nation's  safety  standard  are 
"functionally  equivalent,"  and  to  get 
public  comments  on  the  process  the 
agency  proposes  to  use  to  make 
functional  equivalence  determinations. 

NHTSA  believes  it  is  more 
appropriate  for  the  agency  to  establish  a 
comprehensive  approach  and  process 
for  considering  functional  equivalence 
of  the  Federal  motor  vehicle  safety 
standards  and  other  nations'  standards 
before  the  agency  considers  the 
functional  equivalence  of  any  standard 
or  group  of  standards.  Once  the  agency's 
comprehensive  approach  and  process 
are  in  place  for  functional  equivalence 
decisions,  NHTSA  will  consider  any 
requests  for  functional  equivalence 
determinations  of  Standards  No.  103 
and  104  that  are  made  according  to  the 
established  process.  Thus,  the  absence 
of  a  proposal  for  harmonization  of 
Standards  No.  103  and  104  with  other 
national  standards  should  be 
understood  as  an  agency  desire  to  avoid 
dealing  with  "functional  equivalence" 
harmonization  issues  on  an  ad  hoc,  case 
by  case  basis,  not  as  an  absence  of 
agency  interest  in  pursuing 
international  harmonization  of  motor 
vehicle  safety  standards. 

For  these  reasons,  the  proposed 
rulemaking  to  change  Standards  No.  103 
and  104  is  hereby  terminated. 

AntJbority:  49  U.S.C.  322,  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


Issued  on:  June  10, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-15747  Filed  6-13-97;  8:45  am] 
BILLINO  CODE  4S10-69-P 

DEPARTMErrr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-66,  Notice  02] 

RIN  2127-AF77 

Federal  Motor  Vehicle  Safety 
Standards;  Warning  Devices 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTKW:  Termination  of  rulemaking. 

SUMIMARY:  In  this  document,  NHTSA 
terminates  rulemaking  to  rescind  the 
Federal  Motor  Vehicle  Safety  Standard 
on  triangular  warning  devices  intended 
to  be  placed  on  the  roadway  behind 
disabled  buses  and  trucks  that  have  a 
gross  vehicle  weight  rating  (GVWR) 
greater  than  10,000  lbs.  Terminating  this 
rulemaking  relieves  the  Federal 
Highway  Administration  (FHWA)  of  the 
necessity  for  conducting  a  rulemaking 
proceeding  to  adopt  its  own 
requirements  on  triangular  warning 
devices.  Further,  terminating  this 
rulemaking  will  give  the  Department 
more  effective  enforcement  authority 
regarding  the  performance  of  those 
devices.  This  rulemaking  (61  FR  29337, 
June  10, 1996)  was  initiated  as  part  of 
the  agency's  efforts  to  implement  the 
President's  Regulatory  Reinvention 
Initiative. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  Richard  Van 
Iderstine,  Office  of  Vehicle  Safety 
Standards,  NPS-21,  telephone  (202) 
366-5280,  FAX  (202)  366-4329. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  Chief  Counsel.  NCC-20. 
telephone  (202)  366-2992.  FAX  (202) 
366-3820. 

Both  may  be  reached  at  NHTSA,  400 
Seventh  Street,  SW.  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATKM: 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4, 1995 
directive  "Regulatory  Reinvention 
Initiative"  from  the  President  to  the 
heads  of  departments  and  agencies, 
NHTSA  undertook  a  review  of  its 
regulations  and  directives.  During  the 


course  of  this  review.  NHTSA  identified 
regulations  that  it  could  propose  to 
rescind  as  unnecessary  or  to  amend  to 
improve  their  comprehensibility, 
application,  or  appropriateness.  Among 
the  regulations  identified  for  potential 
rescission  is  Federal  Motor  Vehicle 
Safety  Standard  No.  125,  Warning 
devices  (49  CFR  §  571.125). 

Background  of  Standard  No.  125 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  125,  Warning 
devices,  specifies  requirements  for 
warning  devices  that  do  not  have  self- 
contained  energy  sources  (unpowered 
warning  devices)  and  that  are  designed 
to  be  carried  in  buses  and  trucks  that 
have  a  gross  vehicle  weight  rating 
(GVWR)  greater  than  10.000  lbs.  The 
unpowered  warning  devices  are 
intended  to  be  placed  on  the  roadway 
behind  a  disabled  vehicle  to  warn 
approaching  traffic  of  the  vehicle's 
presence.  The  Standard  does  not  apply 
to  unpowered  warning  devices  designed 
to  be  permanenUy  affixed  to  the  vehicle. 
The  purpose  of  the  Standard  is  to 
reduce  deaths  and  injuries  due  to  rear-^ 
end  collisions  between  moving  traffic 
and  stopped  vehicles. 

The  standard  requires  that  the 
unpowered  warning  devices  be 
triangular,  covered  with  orange 
fluorescent  and  red  reflex  reflective 
material,  and  open  in  the  center.  These 
characteristics  are  intended  to  assure 
that  the  warning  device  has  a 
standardized  shape  for  quick  message 
recognition,  can  be  readily  observed 
during  both  daytime  and  nighttime,  and 
provides  limited  wind  resistance  so  that 
it  does  not  blow  over  when  deployed. 

NHTSA  has  never  required  that  any 
new  vehicle  be  equipped  with  the 
Standard  No.  125  warning  device  or  any 
other  warning  device.  However,  as 
explained  below,  FHWA,  which  has 
authority  to  regulate  interstate 
commercial  vehicles-in-use,  mandates 
that  operators  of  those  vehicles  carry 
and  use  unpowered  warning  devices 
meeting  Standard  No.  125,  fusees  or 
flares. 

Previous  Changes  to  Standard  No.  125 

Before  1994,  Standard  No.  125 
applied  to  unpowered  warning  devices 
that  are  designed  to  be  carried  in  any 
type  of  motor  vehicle.  On  May  10, 1993 
(58  FR  27314),  NHTSA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  to 
amend  Standard  No.  125  so  that  the 
Standard  applied  only  to  warning 
devices  that  are  designed  to  be  carried 
in  buses  and  trucks  that  have  a  gross 
vehicle  weight  rating  (GVWR)  greater 
than  10,000  lbs. 
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NHTSA  proposed  to  narrow  the  scope 
of  Standard  No.  125  in  order  to  provide 
manufacturers  of  unpowered  warning 
devices  with  greater  design  freedom  and 
to  relieve  an  unnecessary  regulatory 
burden  on  industry.  At  the  specific 
request  of  FHWA,  the  agency  proposed 
to  retain  the  requirements  for  warning 
devices  for  buses  and  trucks  with  a 
GVWR  greater  than  10.000  lbs.  This 
aspect  of  NHTSA's  proposal  supported 
FHWA's  regulation  of  commercial  motor 
vehicles  under  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR)  (49 
CFR  parts  350-399).  Section  393.95  of 
the  FMCSR  requires  either  that  three 
Standard  No.  125  warning  devices  or 
specified  numbers  of  fusees  or  flares  be 
carried  on  all  trucks  and  buses  used  in 
interstate  conunerce. 

NHTSA  limited  the  applicability  of 
Standard  No.  125,  as  proposed,  in  a 
final  rule  published  on  September  29, 
1994  (59  FR  49586).  In  the  final  rule, 
NHTSA  stated  that  it  was  retaining 
Standard  No.  125  in  its  narrowed  form 
largely  to  ensure  the  continued 
availability  of  standardized  unpowered 
warning  devices  which  FHWA  could 
specify  as  a  means  of  complying  with  its 
warning  device  requirements  for 
commercial  vehicle  operators. 

Proposed  Rescission  of  Standard  No. 
125 

After  reviewing  Standard  No.  125  in 
light  of  the  President's  Regulatory 
Review  Initiative.  NHTSA  tentatively 
determined  that  retaining  Standard  No. 
125  is  not  necessary  to  ensure  the 
continued  availability  of  unpowered 
warning  devices.  Accordingly,  the 
agency  developed  a  rescission  proposal 
which  reflected  written  and  oral 
comments  from  FHWA  staff.  It 
published  the  NPRM  on  June  10, 1996 
(61  FR  29337). 

In  the  NPRM,  NHTSA  suggested  that 
if  Standard  No.  125  were  rescinded, 
FHWA  would  have  two  options.  First, 
instead  of  specifying  warning  devices 
meeting  NHTSA's  Standard  No.  125, 
FHWA  could  specify  devices  meeting 
criteria  adopted  by  FHWA  and  placed  in 
its  own  regulations.  More  specifically, 
FHWA  could  adopt  the  ciurent 
manufacturing  standards  for  the 
warning  devices,  i.e.,  those  in  Standard 
No.  125,  as  an  appendix  to  the  Federal 
Motor  Carrier  Safety  Regulations. 
Section  393.95  would  be  revised  to 
reference  the  newly  created  appendix  as 
opposed  to  Section  571.125. 

Second,  FHWA  could  work  with  an 
industry  volimtary  standards  setting 
organization  such  as  the  Society  of 
Automotive  Engineers  (SAE)  to  develop 
an  industry  standard  on  unpowered 
warning  devices  containing 


requirements  similar  to  those  in 
Standard  No.  125.  Once  those 
requirements  were  developed,  FHWA 
could  incorporate  them  by  reference  in 
Section  393.95. 

Public  Comments  on  Proposed 
Rescission 

NHTSA  received  mixed  comments  in 
response  to  its  proposal  to  rescind 
Standard  No.  125.  Two  commenters, 
Chrysler  and  Ford,  supported  NHTSA's 
proposal  to  rescind  the  Standard. 
Chrysler  stated  its  agreement  with 
NHTSA  that  Standard  No.  125  is 
unnecessary  "since  devices  meeting 
these  requirements  are  already 
stipulated  by  the  FHWA  for  commercial 
carriers."  Ford  suggested  that  Standard 
No.  125's  provisions  could  be 
transferred  to  FHWA's  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR). 

Other  commenters,  including  3M 
Company,  Advocates  for  Highway  and 
Auto  Safety  (Advocates),  Dr.  Merrill  J. 
Allen,  American  Highway  Users 
Alliance  (AHUA),  American  Trucking 
Associations  (ATA),  Automotive  Parts 
and  Accessories  Association  (APAA), 
Center  for  Auto  Safety  (CAS),  Cortina 
Tool  and  Molding  and  James  King 
Company  (in  one  submission)  (Cortina/ 
IGng),  National  Private  Truck  Council 
(NPTC),  Sate-Lite  Manufactiuing 
Compemy,  Transportation  Safety 
Equipment  Institute  (TSEI),  Truck 
Manufactiuers  Association  (TMA)  and 
several  members  of  the  U.S.  House  of 
Representatives  opposed  the  proposed 
rescission  of  Standard  No.  125.  The 
commenters  offered  the  following 
reasons  for  their  opposition: 

1.  Standard  No.  125  Has  Value 

The  commenters  opposed  to 
rescinding  Standard  No.  125  generally 
stated  that  the  Standard  has  value,  and 
expressed  various  reasons  for  their 
belief.  Sate-Lite,  a  triangular  warning 
device  manufacturer,  stated  that  it  did 
not  consider  the  Standard's  performance 
requirements  unnecessary  or  a  burden. 
3M,  which  operates  a  fleet  of  over  5200 
vehicles,  stated  that:  "Each  of  the 
criteria  in  the  standard  represent  items 
of  value  to  the  users  of  those  devices." 
3M  stated  that  deviations  from  these 
criteria  would  reduce  and  possibly 
eliminate  this  value. 

Other  commenters  stated  that 
Standard  No.  125  is  needed  simply 
because  it  ensures  uniformity  in  the 
triangular  warning  devices.  Erosion  of 
uniformity  would  impair  the  ability  of 
those  devices  designed  to  meet  the 
current  standard  to  communicate 
hazards  effectively.  3M  and  APAA 
stated  that  with  the  recent  increases  in 
the  nation's  speed  limits,  there  is  a 


greater  need  for  motorists  to  have 
advance,  distinctive  warning  of  a 
disabled  vehicle  ahead,  and  the 
triangular  warning  device  meets  that 
need.  Cortina/King  commented  that 
Standard  No.  125  devices  are  the  only 
safe  warning  devices  for  deployment  in 
conjunction  with  a  stopped  vehicle 
carrying  flammable  materials.  , 

TSEI  commented  that  NHTSA  appears 
ready  to  adopt  an  "anything  goes" 
approach  that  would  confuse  motorists 
and  violate  the  agency's  longstanding 
policy  of  maintaining  consistency  in 
visual  signals  to  motorists.  TSEI 
contrasted  the  present  rulemaking  with 
NHTSA's  past  interpretations  of 
Standard  No.  108,  Lamps,  reflective 
devices,  and  associated  equipment. 
Those  interpretations  emphasized  the 
safety  importance  of  avoiding  even 
momentary  confusion  of  motorists  as  to 
the  meaning  of  the  supplemental 
lighting  signals. 

2.  State  Regulation  and  International 
Harmonization  Issues 

Related  to  the  lack  of  uniformity 
issue,  Advocates,  ATA.  and  TSEI 
expressed  concern  that  the  States  would 
regulate  in  the  absence  of  Standard  No. 
125.  Advocates,  AHUA,  and  TSEI  also 
suggested  that  rescinding  Standard  No. 
125  would  conflict  with  NHTSA's 
recently  announced  efforts  (see  61  FR 
30657,  June  17,  1996)  to  harmonize  the 
FMVSSs  with  international  standards. 

3.  NHTSA  Administration  and 
Enforcement  of  Triangular  Warning 
Devices  is  Preferred 

Many  commenters  expressed  the  view 
that  NHTSA  has  more  effective  statutory 
authority  to  administer  and  enforce  a 
unpowered  triangular  warning  device 
standard  than  FHWA.  Some 
commenters  raised  the  possibility  that 
there  could  be  a  period  after  NHTSA 
rescinds  the  Standard  and  before  FHWA 
enacts  it,  when  there  would  be  no 
triangular  warning  device  regulation  at 
all.  Some  commenters  incorrectly 
speculated  that  there  had  not  been  any 
considtation  between  NHTSA  and 
FHWA  during  NHTSA's  development  of 
its  proposal. 

4.  Rescinding  the  Standard  Would  Be 
"Arbitrary  and  Capricious 

Some  commenters  stated  that  in  its 
proposed  rescission  of  Standard  No. 
125,  NHTSA  did  not  show  that  there  is 
no  safety  need  for  the  Standard,  and  in 
absence  of  showing  no  safety  need, 
NHT&A  has  no  legal  authority  to  rescind 
the  standard. 
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Agency  Decision 

In  response  to  the  President's 
Regulatory  Reinvention  Initiative, 
NHTSA  carefully  examined  Standard 
No.  125.  Although  NHTSA  has  a  safety 
standard  for  warning  triangles,  FHWA  is 
the  part  of  the  Department  that  has  the 
greatest  program  responsibilities  for 
warning  triangles.  It  is  FHWA  that 
requires  vehicle  operators  to  carry 
warning  triangles  or  other  warning 
devices  in  vehicles  and  it  is  FHWA  that 
requires  vehicle  operators  to  use 
warning  triangles  or  other  warning 
devices  to  alert  other  motorists  of  the 
presence  of  a  disabled  vehicle.  In 
issuing  its  proposal,  NHTSA  believed  it 
would  make  the  government  program 
for  warning  triangles  more  effective  and 
more  efficient  if  the  FHWA  were  also 
responsible  for  establishing  the 
performance  requirements  for  these 
warning  devices. 

After  reviewing  the  public  comments 
on  this  proposal  and  after  further 
consultation  with  FHWA,  NHTSA 
believes  that  the  current  division  of 
program  responsibilities  and  regulatory 
requirements  has  served  the  public  well. 
In  fact,  the  current  division  of 
responsibilities  assures  the  public  the 
benefits  of  the  joint  expertise  of  NHTSA 
and  FHWA  working  together  on  issues 
that  arise  in  connection  with  these 
warning  devices.  In  addition,  the 
proposal  would  have  forced  FHWA  to 
expend  resources  to  promulgate  a  rule 
that  would  be  identical  to  the  rule 
NHTSA  rescinded.  After  reconsidering 
all  these  factors,  NHTSA  has  concluded 
that  its  proposal  to  rescind  the  warning 
triangle  standard  should  be  terminated. 
This  notice  announces  that  termination. 

Potential  rulemaking  actions  may 
arise  from  one  or  more  pending 
petitions.  Because  it  will  retain 
Standard  No.  125.  NHTSA  will  proceed 
v^th  its  consideration  of  pending 
petitions  for  rulemaking  to  amend 
Standard  No.  125  from  the  TSEI  and 
Gault  Industries. 

Anthority:  49  U.S.Q  322,  30111.  30115, 
30117,  and  30166:  delegations  of  authority  at 
49  CFR  1.50  and  501.8. 

Issued  on:  June  10, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Dec.  97-15746  Filed  6-13-97;  8:45  ami 
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Administration 

50  CFR  Part  679 
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043097A] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  At-Sea  Scale 
Certification  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  amendments 
to  the  regulations  implementing  the 
Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  This 
proposed  regulatory  amendment  would 
implement  the  requirements  for 
certification  and  at-sea  testing  of  scales 
used  to  weigh  groundfish  catch  at  sea. 
This  action  is  intended  to  promote  the 
objectives  of  the  FMPs. 
DATES:  Comments  must  be  received  by 
July  16,  1997. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  J.  Gravel, 
or  delivered  to  the  Federal  Building.  709 
West  9th  Street,  Jimeau,  AK. 

Send  conunents  regarding  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Washington.  D.C.  20503, 
Attn:  NOAA  Desk  Officer. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sally  Bibb.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI)  is  managed  by  NMFS  according 
to  the  FMPs.  The  FMPs  were  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 


implementing  the  FMrs  at  suopan  ri  of 
50  CFR  part  600  and  50  CFR  part  679. 

In  1990  the  Council  requested  that 
NMFS  analyze  a  requirement  to  weigh 
catch  processed  at  sea.  NMFS 
implemented  regulations  on  May  16. 
1994  (59  FR  25346),  requiring  processor 
vessels  in  the  pollock  Community 
Development  Quota  (CDQ)  fisheries  to 
either  provide  certified  bins  for 
volumetric  estimates  of  catch  or  scales 
to  weigh  catch.  In  September  1994,  the 
Council  recommended  that  NMFS 
require  processor  vessels  participating 
in  the  BSAI  pollock  fisheries  to  weigh 
their  catch  before  discard  or  processing. 
In  response  to  this  request,  NMFS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR),  which 
requested  public  comment  on  a  three- 
part  scale  evaluation  and  approval 
process  on  February  20, 1996  (61  FR 
6337).  Public  comment  was  invited 
through  March  21, 1996.  Comments 
relevant  to  this  proposed  rulemaking  are 
summarized  and  responded  to  below  in 
the  "Response  to  Comments"  section. 

The  proposed  at-sea  scale  certification 
program  described  in  this  rulemaking  is 
designed  in  response  to  comments  on 
the  ANPR.  NMFS  research  evaluating 
the  use  of  scales  on  processor  vessels, 
further  experience  using  scales  on  two 
processor  vessels  in  the  CDQ  fisheries, 
and  the  recommendations  of  a  technical 
advisor  hired  by  NMFS. 

NMFS  specifically  seeks  public 
comment  on  the  proposed  process  for 
determining  whether  a  particular  scale 
is  capable  of  weighing  accurately  at  sea, 
the  performance  and  technical 
requirements  in  the  At-Sea  Scales 
Handbook,  and  the  proposed  procedures 
for  testing  scales  at  sea. 

Specifying  Which  Processors  Must 
Weigh 

This  proposed  rulemaking  does  not 
require  specific  processors  or  vessels  to 
use  certified  scales  to  weigh  catch  at 
sea.  NMFS  currently  is  considering 
proposing  requirements  for  at-sea 
weighing  in  the  proposed  multispecies 
CDQ  fisheries  and  in  the  BSAI  pollock 
fisheries  as  recommended  by  the 
Council.  However,  a  program  for 
inspecting  and  certifying  scales  for  use 
in  weighing  at  sea  must  be  established 
before  NMFS  proceeds  with  proposed 
requirements  for  specific  processors  or 
vessels  to  weigh  catch  at  sea. 

Response  to  Comments 

Six  letters  were  received  in  response 
to  the  request  for  public  comment  on 
the  ANPR.  Many  of  the  comments  in 
these  letters  related  to  whether  NMFS 
should  require  processor  vessels  in  the 
BSAI  pollock  fisheries  to  weigh  catch  at 
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sea.  Eigh:  commeuis  rciaicu  lo  specinc 
questions  in  the  ANPR  about  the 
technical  or  operational  aspects  of  a 
certified  scale  program,  which  is  the 
subject  of  this  proposed  rulemaking. 
These  comments  are  addressed  below. 

Comment  1.  Any  method  of 
evaluating  a  scale  must  first  establish 
specifications  in  detail. 

Response.  NMFS  concurs.  NMFS 
hired  a  technical  advisor  with  expertise 
in  developing  specifications  for  many 
different  types  of  scales  to  revise  the 
specifications  originally  proposed  in  the 
ANPR.  NMFS  believes  that  the  level  of 
detail  and  the  applicability  of 
performance  and  technical  requirements 
for  scales  used  to  weigh  catch  at  sea 
have  been  improved  in  the  proposed 
rule  and  the  At-Sea  Scales  Handbook. 
NMFS  continues  to  seek  public 
comment  in  this  regard. 

Comment  2.  Personnel  with  the 
National  Type  Evaluation  Program 
(NTEP)  do  not  have  the  expertise  to 
evaluate  at-sea  scales.  

Response.  NMFS  concurs  that  NTEP 
personnel  have  not  evaluated  a  scale 
designed  to  compensate  for  vessel 
motion,  although  appropriate  expertise 
and  test  procedures  could  be  developed 
at  accredited  laboratories  in  the  future. 
Unlike  the  ANPR,  the  proposed  rule 
would  allow  laboratory  tests  to  be 
conducted  at  any  accredited  laboratory. 

Comment  3.  It  is  not  feasible  to  use 
groundfish  as  a  test  material  for  the 
initial  inspection  of  motion- 
compensated  belt  scales  on  vessels 
because  it  would  require  travel  to 
Alaska  well  in  advance  of  the  fishing 
seasons  to  harvest  a  small  amount  of 
fish  for  the  tests. 

Response.  NMFS  concurs.  The 
proposed  rule  would  allow  initial  and 
periodic  scale  inspections  to  be 
conducted  at  any  time  during  the  year 
in  either  Seattle  or  Dutch  Harbor. 
Because  fish  would  not  be  available  at 
the  time  of  initial  inspection,  the 
proposed  rule  would  allow  the  use  of 
alternative  material.  However,  fish 
could  still  be  used  in  daily  materials 
tests  conducted  during  the  fishing 
seasons. 

Comment  4.  The  fishing  industry  is 
unwilling  to  fund  the  inspection  and 
certification  program  for  scales  used  to 
weigh  catch  in  the  open  access  fisheries. 

Response.  The  proposed  rule  does  not 
include  a  provision  that  would  require 
the  fishing  industry  to  pay  for  scale 
inspections  and  certifications,  although 
provisions  to  recover  the  costs  of  the 
scale  inspections  could  be  added  by 
NMFS  in  the  future  if  the  collection  of 
fees  for  this  service  were  authorized  by 
the  Magnuson-Stevens  Act.  NMFS 
would  not  pay  for  laboratory  tests 


conducted  under  type  approval 
requirements.  These  tests  would  be  the 
responsibility  of  the  scale  manufacturer. 

Comment  5.  Knowledgeable 
inspectors  must  be  available  to  conduct 
scale  tests. 

Response.  NMFS  concurs  and  intends 
to  designate  an  agency  such  as  the  State 
of  Alaska,  Division  of  Measurement 
Standards,  to  provide  trained  personnel 
to  inspect  and  certify  at-sea  scales. 
Weights  and  measures  inspectors  would 
reqiure  little  additional  training  to 
inspect  hopper  scales,  platform  scales, 
and  hanging  scales  as  they  regularly 
certify  these  types  of  scales  for  use  on 
land.  The  inspectors  are  less  familiar 
with  belt  scales.  However,  the  sp)ecific 
requirements  listed  in  the  At-Sea  Scales 
Handbook  combined  with  written 
procedures  for  conducting  the 
inspections  would  assist  the  inspectors. 
In  addition,  training  on  inspecting  and 
certifying  belt  scales  would  be  provided. 

Comment  6.  Results  of  initial 
experience  with  motion-compensating 
scales  are  not  good. 

Response.  NMFS  has  had  experience 
with  scales  used  to  weigh  catch  on  three 
processor  vessels.  In  one  case,  the 
processor  vessel  installed  the  scale 
voluntarily  and  used  it  to  monitor 
product  recovery  rates.  This  processor 
has  reported  no  problems  with  the  scale 
in  over  5  years  of  use.  The  other  two 
processor  vessels  installed  scales  during 
the  1995  pollock  nonroe  season  in  order 
to  comply  with  regulations  governing 
the  pollock  CDQ  program.  One  of  these 
scales  was  improperly  installed.  An 
initial  inspection  of  the  scale  as 
described  in  this  proposed  rule  would 
have  identified  the  installation  problem 
before  the  vessel  went  fishing.  The  other 
scale  was  modified  during  the  fishing 
season  in  a  manner  that  prevented  it 
from  weighing  accurately.  Education  of 
the  vessel  crew  as  to  how  the  scale 
operates  appears  to  have  resolved  this 
problem. 

Since  the  ANPR  was  published, 
NMFS  has  contracted  with  a  processor 
vessel  to  use  a  motion-compensated  belt 
scale  to  evaluate  the  accuracy  of  various 
methods  for  making  volumetric 
estimates  of  catch  weight  in  the  pollock 
fisheries.  The  belt  scale  was  tested 
nearly  every  day  for  approximately  14 
weeks  and  weighed  the  test  material 
within  3  percent  of  its  known  weight 
each  time  it  was  tested. 

Comment  7.  Daily  tests  of  the  scale 
would  be  costly  to  industry  in  terms  of 
the  lost  production  time. 

Response.  Based  on  experience  testing 
the  scale,  NMFS  estimates  that  the  time 
required  for  daily  scale  tests  would  be 
15  minutes  or  less.  NMFS  believes 
testing  the  scales  each  day  is  necessary 


to  determine  whether  they  are 
continuing  to  weigh  accurately  at  sea. 

Comment  8.  Only  one  scale  company 
manufactures  a  scale  reliable  enough  to 
accurately  weigh  catch  at  sea.  This  will 
result  in  high  costs  for  the  scale  and 
scale  repair  and  a  shortage  of  qualified 
technicians. 

Response.  NMFS  agrees  that,  thus  iax, 
only  one  company  has  demonstrated 
that  its  scale  can  weigh  large  quantities 
of  fish  at  sea  and  pass  daily  accuracy 
tests.  However,  several  scale  companies 
are  developing  at-sea  scales  of  various 
types  including  belt  scales  and 
automatic  hopper  scales. 
Implementation  of  specific  performance 
and  technical  requirements  is  expected 
to  provide  the  information  necessary  for 
other  scale  companies  to  develop 
competing  products. 

At-Sea  Scale  Certification  Program 

Scales  used  in  commerce  in  the 
United  States  are  regulated  by  state  and 
local  government  agencies,  based  on 
national  standards  established  by  the 
National  Conference  on  Weights  and 
Measures  (NCWM)  and  published  by  the 
U.S.  Department  of  Commerce,  National 
Institute  for  Standards  and  Technology 
(NIST)  in  Handbook  44.  Handbook  44 
includes  design,  use,  and  performance 
standards  for  many  different  weighing 
and  measuring  devices,  including 
several  different  types  of  scales.  Scales 
used  by  processors  buying  fish  in 
Alaska  are  required  to  be  certified  by  the 
State  of  Alaska,  Division  of 
Measurement  Standards,  based  on 
Alaska  regulations  and  Handbook  44. 

Although  Handbook  44  contains 
standards  for  scales  of  the  general 
description  of  those  that  will  be  used  to 
weigh  catch  at  sea  (i.e.,  belt,  hopper, 
platform,  and  hanging  scales),  it  does 
not  provide  adequate  standards  for  at- 
sea  scales  for  several  reasons.  First,  it 
contains  no  requirement  for  motion 
compensation  technology,  which  NMFS 
believes  is  necessary  to  weigh 
accurately  at  sea.  Second,  it  contains  no 
standards  appropriate  to  evaluate  the 
type  of  belt  scale  that  has  been  designed 
for  use  on  processor  vessels.  NMFS 
believes  this  type  of  scale  should  be  an 
option  for  vessel  owners.  Finally, 
accuracy  standards  or  tolerances  for 
scales  used  in  commerce  are  higher  than 
NMFS  believes  can  be  achieved  at  sea. 

The  lack  of  appropriate  standards  for 
at-sea  scales  led  NMFS  to  develop  the 
proposed  standards  for  at-sea  scale 
certification  in  the  At-Sea  Scales 
Handbook.  This  handbook  was  prepared 
by  NMFS  with  the  assistance  of  a 
technical  advisor  who  was  formerly 
employed  with  NIST.  The  proposed 
standards  are  modeled  after 
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requirumciitj  in  Handbook  44  and  other 
international  scale  standards  but  have 
been  modified  to  reflect  the  unique 
environment  in  which  at-sea  weighing 
will  occiu. 

The  proposed  rule  would  add  a  new 
§679.28  to  50  CFR  part  679,  titled 
"Equipment  and  Operational 
Requirements  for  Catch  Weight 
Measurement"  and  would  codify  the  At- 
Sea  Scales  Handbook  as  Appendix  A  to 
part  679.  Section  679.28  would  contain 
vessel  owner  and  operator 
responsibilities  for  scale  certification, 
at-sea  testing,  and  recordkeeping  and 
reporting  and  would  define  a  scale 
certified  to  weigh  at  sea  as  one  that 
meets  the  performance  and  technical 
requirements  in  Appendix  A  to  part 
679,  the  At-Sea  Scales  Handbook. 

Compliance  with  the  performance  and 
technical  requirements  in  the  At-Sea 
Scales  Handbook  would  be  evaluated 
through  both  laboratory  tests  and  scale 
inspections.  First,  the  model  of  scale 
would  be  tested  in  a  laboratory  to  verify 
that  it  meets  technical  requirements  and 
weighs  accurately  under  some  of  the 
environmental  factors  expected  on 
commercial  fishing  and  processing 
vessels.  This  process  is  know  as  "type 
evaluation". 

Second,  each  installed  scale  would  be 
certified  by  an  inspector  authorized  by 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator)  in 
initial  and  periodic  inspections.  A 
certified  scale  would  be  required  to  be 
recertified  each  year.  In  addition,  the 
scale  would  have  to  be  recertified  if  it 
is  modified  or  removed  bom  the  vessel 
and  reinstalled.  Further,  to  being 
certified,  the  scale  would  be  required  to 
weigh  accurately  at  sea  as  determined 
by  tests  performed  each  day  by  the 
vessel  crew  and  witnessed  by  the 
NMFS-certified  observer. 

Compliance  with  §679.28  would 
require  successful  completion  of  all 
three  elements  described  above.  The 
scale  would  be  required  to  successfully 
meet  both  the  type  evaluation  and 
inspection  requirements  to  be  certified. 
Once  certified,  the  scale  would  be 
required  to  continue  to  weigh  accurately 
at  sea.  A  certified  scale  that  did  not  pass 
daily  scale  performance  tests  would  not 
comply  with  the  regulations  and  an 
uncertified  scale  could  not  be  used  even 
if  it  passed  daily  scale  tests. 

NmFS  believes  that  the  three-part 
scale  testing  and  inspection  process  is 
necessary  to  prevent  the  installation  and 
use  of  equipment  that  is  not  suited  for 
the  environment  in  which  it  will  be 
used  and  to  minimize  the  number  of 
scales  that  develop  problems  diuing  a 
fishery.  The  type-evaluation  process 
would  evaluate  how  a  scale  performs 


under  laboratory  simulation  of  the  at-sea 
environment — tests  that  cannot  be 
performed  by  a  scale  inspector  on  the 
vessel.  Type  evaluation  also  would 
provide  the  vessel  owners  added 
assurance  that  the  model  of  scale  they 
are  purchasing  has  been  designed  to 
perform  on  a  vessel  and  that  it  meets 
some  of  the  minimum  technical  and 
performance  requirements  for  at-sea 
scales.  The  initial  and  periodic 
inspections  would  verify  that  each  scale 
installed  on  a  particular  vessel  complies 
with  all  technical  requirements  and 
weighs  test  material  or  test  weights 
accurately.  The  inspection  also  would 
identify  improper  installations  or 
malfunctioning  scales  and  verify  that 
the  vessel  owner  has  provided  the  test 
material  required  for  the  at-sea  scale 
tests.  The  at-sea  scales  tests  would  be 
the  only  tests  that  would  determine 
whether  the  scale  weighs  accurately  at 
sea.  NMFS  is  not  proposing  to  require 
laboratory  simulation  of  vessel  motion 
due  to  the  complexity  and  cost  of  this 
type  of  testing.  The  scale  inspections 
would  occur  at  the  dock,  under 
conditions  of  minimal  vessel  motion. 

The  At-Sea  Scales  Handbook  contains 
requirements  for  four  different  types  of 
scales  that  may  be  used  to  weigh  fish  on 
a  vessel.  They  are  (1)  belt  scales,  (2) 
automatic  hopper  scales,  (3)  platform 
scales,  and  (4)  hanging  scales.  The 
handbook  has  a  separate  section  for  belt 
scales  and  automatic  hopper  scales.  The 
requirements  for  platform  and  hanging 
scales  are  combined  in  a  third  section. 
Type  evaluation  requirements  for  all 
scales  are  included  in  an  annex  to 
Appendix  A. 

Only  these  four  types  of  scales  could 
be  certified  under  the  proposed 
program.  No  other  type  of  weighing  or 
measuring  device  could  be  certified 
under  this  program  until  certification 
standards  are  developed  and  added  to 
§  679.28  and  Appendix  A. 

Performance  standards  and  technical 
requirements  for  four  different  types  of 
scales  are  necessary  because  of  ^e 
many  possible  applications  for  at-sea 
scales.  Belt  scales  are  most  appropriate 
for  high  volume,  continuous  flow 
operations  such  as  trawl  catcher/ 
processors  or  motherships.  However, 
these  scales  may  not  weigh  as  accurately 
in  low  volume  or  discontinuous  flow 
operations  such  as  on  longline  or  pot 
catcher/processors.  Automatic  hopper 
scales  could  be  used  for  both  types  of 
operations  because  they  acciuniilate  fish 
in  a  hopper  until  a  certain  target  weight 
is  reached,  then  fish  are  released  back 
onto  the  factory  line.  Platform  and 
hanging  scales  are  included  because 
they  could  be  used  to  weigh  fish  in 
small  quantities. 


Type  Evaluuuuu 

Type  evaluation  is  a  one-time  test  of 
a  model  or  type  of  scale  to  determine 
whether  the  scale  meets  technical 
requirements  and  functions  within 
specified  parameters  under  the 
environmental  conditions  expected  on  a 
vessel.  In  order  to  obtain  type  approval, 
a  scale  company  would  submit  one 
scale  of  a  particular  model  or  type  for 
laboratory  tests.  If  that  scale  met  the 
performance  and  technical 
requirements,  the  laboratory 
certification  would  cover  all  scales  of 
this  particular  model.  The  proposed 
regulations  would  not  require  laboratory 
testing  of  each  individual  scale. 

One  of  the  most  important  technical 
requirements  that  would  be  verified  by 
the  laboratory  would  be  whether  the 
scale  was  designed  to  compensate 
adequately  for  the  effect  of  motion  on 
the  weight  indicated  by  the  scale.  NMFS 
proposes  to  require  that  scales  be 
equipped  with  automatic  means  to 
compensate  for  the  motion  of  a  vessel 
at-sea  in  the  form  of  a  reference  load  cell 
and  a  reference  mass  weight  or  other 
equally  effective  means.  The  reference 
mass  weight  would  be  weighed  by  the 
reference  load  cell  and  a  motion- 
compensation  adjustment  factor  would 
be  calculated  and  applied  to  the  fish 
weight.  For  example,  assume  that  the 
reference  mass  weight  actually  weighed 
10  kg,  but  the  motion  of  the  vessel  was 
such  that  the  reference  load  cell  sensed 
that  it  weighed  only  9.9  kg.  In  this  case, 
the  scale  would  adjust  the  weight  of  the 
fish  it  was  weighing  by  the  same  ratio 
as  the  indicated  error  in  the  reference 
weight  (see  sections  2.3.2.6,  3.3.4.3,  and 
4.3.2.3  in  the  At-Sea  Scales  Handbook). 
Scale  manufactiuers  who  wish  to  use  a 
different  but  at  least  as  effective  means 
of  motion-compensation  as  described 
above  would  be  required  to  provide 
NMFS  with  laboratory  or  field  test 
results  demonstrating  that  the  scale  is 
capable  of  weighing  accurately  at  sea. 

One  scale  manufacturer  has  submitted 
laboratory  test  results  to  NMFS  for  a 
motion-compensated  belt-conveyor 
scale.  The  tests  were  performed  at  a 
Danish  laboratory  and  would  comply 
with  many  of  the  requirements 
proposed  in  this  rulemaking.  Other 
types  of  motion-compensated  scales 
would  have  to  be  submitted  to  a 
laboratory  for  evaluation,  which  could 
take  up  to  3  months  to  complete. 
Certification  of  successful  completion  of 
laboratory  tests  would  be  required 
before  the  an  inspector  could  test  and 
certify  a  scale  installed  on  a  vessel. 

Requirements  for  the  laboratory  tests 
are  contained  in  two  different  areas  of 
the  handbook.  Requirements  specific  to 
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a  particular  type  of  scale  are  found  in 
sections  2,3,  and  4.  Test  procedures 
common  to  all  scales  are  found  in  the 
annex  to  the  handbook.  For  example, 
section  2  contains  specific  requirements 
for  belt  scales.  Section  2.2  contains 
performance  standards  for  belt  scales. 
Section  2.2.1  contains  the  maximum 
permissible  errors  (mpe)  for  tests  of  the 
belt  scale  and  section  2.2.1.1  contains 
the  mpes  for  the  laboratory  tests  of  the 
belt  scale.  Similarly,  section  3.2.1.1 
contains  the  mpes  for  the  laboratory 
tests  of  automatic  hopper  scales  and 
section  4.2.1.1  contains  the  mpes  for 
laboratory  tests  for  platform  and 
hanging  scales. 

The  laboratory  tests,  described  in  the 
annex,  are  divided  into  distiubance  tests 
and  influence  quantity  tests. 
Oistiu-bences  refer  to  events  that  may 
occur  while  the  scale  is  being  used,  but 
that  are  not  within  the  rated  operating 
conditions  of  the  scale,  such  as  short 
time  power  reduction,  power  bursts, 
electrostatic  discharge,  and 
electromagnetic  susceptibility.  Influence 
quantities  refer  to  factors  that  may  affect 
the  accuracy  of  the  scale  weight  and  are 
within  the  rated  operating  conditions  of 
the  scale,  such  as  temperature, 
humidity,  and  power  voltage 
fluctuations. 

Each  scale  submitted  for  type 
evaluation  would  be  tested  for 
distiirbances  and  influence  quantities 
based  on  the  performance  requirements 
of  applicable  sections  of  the  handbook 
and  on  the  test  procediu^s  in  the  annex. 
The  scales  also  would  be  evaluated  for 
compliance  with  the  technical 
requirements  in  each  section,  such  as 
scale  markings,  printed  output,  display 
units  and  capacity,  permanence  of 
marking,  event  loggers  to  record  scale 
adjustments,  and  means  to  retain 
information  in  memory  in  the  event  of 
a  power  loss. 

Complete,  signed  type-evaluation 
certification  documents  would  be 
required  to  be  received  by  the  Regional 
Administrator  before  any  scale  of  the 
particular  model  could  undergo  an 
initial  inspection  by  the  authorized 
inspector.  The  Regional  Administrator 
would  maintain  a  list  of  scales  that  had 
successfully  completed  type-evaluation 
requirements  and  make  this  list 
available  to  the  public  upon  request 
The  type-evaluation  certification 
documents  would  include  an 
application  form,  checklists  to  verify 
compliance  with  all  performance  and 
technical  requirements,  and  test  report 
forms  to  record  the  results  of  specific 
tests.  NMFS  would  provide  the  blank 
forms  to  scale  manufacturers, 
laboratories,  and  vessel  owners  upon 
request. 


Laboratories  certifying  compliance 
with  type-evaluation  requirements 
would  have  to  be  accredited  by  the  U.S. 
Government  or  by  the  government  of  the 
coimtry  in  which  the  laboratory  is 
located.  For  example,  in  the  United 
States,  a  laboratory  may  be  accredited 
by  programs  recognized  by  the  MIST 
such  as  the  National  Volimtary 
Laboratory  Accreditation  Program. 
Information  about  laboratory 
accreditation  must  be  provided  on  the 
type  evaluation  certification  documents 
and  would  be  evaluated  by  the  Regional 
Administrator  through  consultation 
with  NIST  or  the  national  weights  and 
measures  agency  of  the  country  in 
which  the  laboratory  is  located. 

The  performance  and  technical 
requirements  for  laboratory  tests  for  belt 
scales  specified  in  the  At-Sea  Scales 
Handbook  are  based,  in  part,  on  the 
International  Organization  of  Legal 
Metrology's  (OIML)  international 
recommendations  for  continuous 
totalizing  automatic  weighing 
instruments  (R-50).  Manufactiu^rs  of 
belt  scales  may  request  that  the  Regional 
Administrator  accept  laboratory  tests 
performed  to  demonstrate  compliance 
with  OIML  R-50  standards  in  lieu  of 
laboratory  tests  in  the  At-Sea  Scales 
Handbook.  These  manufacturers  would 
have  to  submit  written  and  signed 
copies  of  the  laboratory  test  results.  Any 
requirements  in  the  At-Sea  Scales 
Handbook  that  are  not  in  the  OIML  R- 
50  standards  would  be  required  to  be 
verified  by  an  independent  laboratory. 
NMFS  would  have  these  requests 
reviewed  by  a  technical  advisor  to  verify 
that  the  proposed  laboratory  test  results 
met  the  requirements  of  the  At-Sea 
Scales  Handbook. 

NMFS  seeks  public  comment  on 
whether  existing  laboratory  certification 
processes  in  the  United  States  or 
elsewhere  could  similarly  be  used  in 
lieu  of  the  proposed  type  evaluation 
certification  requirements  for  automatic 
hopper  scales,  platform  scales,  or 
hanging  scales.  Comments  must 
specifically  address  the  source  of  the 
alternative  laboratory  test  specifications 
and  the  type  of  certification  documents 
that  could  be  accepted  by  NMFS. 

Initial  diid  P»  riodiclnspections 

The  initial  inspection  of  each  scale 
installed  on  a  vessel  would  be 
performed  by  an  authorized  weights  and 
measures  inspector  designated  by  the 
Regional  Administrator  based  on  the 
performance  and  technical  requirements 
in  the  At-Sea  Scales  Handbook.  The 
inspector  would  complete  certification 
forms  including  a  checklist  and  test 
report  forms.  The  vessel  owner  would 
be  required  to  maintain  a  copy  of  the 


scale  certification  dociunents  on  the 
vessel  at  all  times  when  a  certified  at- 
sea  scale  was  required  to  be  used  and  to 
submit  a  copy  to  NMFS.  NMFS  would 
maintain  a  list  of  vessels  with  current 
scale  certifications. 

The  initial  inspection  would  occur 
while  the  vessel  is  in  drydock  or  tied  up 
in  either  Seattie  or  Dutch  Harbor.  The 
vessel  owner  would  be  responsible  to 
schedule  inspections  with  the 
authorized  weights  and  measures 
inspectors  designated  by  the  Regional 
Administrator.  The  vessel  owner  would 
be  required  to  give  the  scale  inspectors 
at  least  10  working  day's  notice  prior  to 
the  inspection  to  allow  for  scheduling 
and  travel  from  anchorage  to  Seattie  or 
Ehitch  Harbor.  At  the  time  of  the 
inspection,  the  vessel  owner  would  be 
required  to  assist  the  inspector  in 
moving  test  equipment  to  and  from  the 
inspector's  vehicle  and  the  location  on 
the  vessel  where  the  scale  is  installed. 

Each  scale  would  be  inspected  to 
determine  compliance  with  technical 
requirements  such  as  level  installation; 
proper  marking  of  information  such  as 
name,  model  designation,  and  serial 
number  the  required  indicators  and 
printer;  and  the  proper  sealing  of 
adjustable  components.  A  "zero  test" 
would  be  performed  on  all  scales  to 
determine  whether  the  scale 
accumulated  weight  while  empty. 

Each  scale  womd  be  tested  for 
accuracy  based  on  the  procedure 
appropriate  for  the  particular  type  of 
scale.  Belt  scales  would  be  tested  with 
a  "materials  test"  in  which  an  amount 
of  material  would  be  first  weighed  on  a 
certified  scale  to  determine  its  known 
weight  and  then  weighed  on  the  belt 
scale.  The  difference  between  the 
known  weight  and  the  weight  indicated 
by  the  belt  scale  would  be  the  error  of 
the  belt  scale.  Belt  scales  would  be 
required  to  weigh  material  to  within  1 
percent  of  its  known  weight  ia  the 
initial  and  periodic  inspections  in 
stationary  installations. 

Automatic  hopper  scales,  platform 
scales,  and  hanging  scales  would  be 
tested  by  placing  standard  test  weights 
in  or  on  the  scale  in  different  amouints 
and  locations.  These  scales  would  be 
required  to  weigh  the  standard  test 
weights  to  within  1  percent  of  their 
known  weight.  All  test  material  and 
weights  needed  for  scales  tests  during 
the  inspection  would  be  provided  by  the 
scale  inspector. 

Each  scale  would  be  tested  to 
determine  compliance  with 
requirements  for  printed  output.  Printed 
output  of  the  catch  weight  including 
vessel  name  and  Federal  fisheries  or 
processor  permit  number,  haul  or  set 
number,  date  and  time  weighing  catch 
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from  haul  or  set  started  and  ended,  and 
the  weight  of  fish  in  each  haul  or  set 
would  be  required  for  all  scales.  In 
addition,  a  printed  record  of  any  tests, 
adjustments,  calibrations,  or  other 
procedures  performed  on  the  scale 
including  month,  day,  year,  and  time  of 
procedure,  name  or  description  of 
procedure,  and  result  of  procedure 
would  be  required.  The  inspector  also 
would  verify  that  the  test  material 
required  to  be  provided  by  the  vessel 
owner  for  the  at-sea  scale  tests  was  on 
board  the  vessel  and  in  compliance  with 
requirements  discussed  below. 

Each  scale  would  be  required  to  be 
certified  every  year,  within  12  months 
of  the  date  of  the  most  recent 
certlBcation.  An  inspection  also  would 
be  required  if  the  scale  is  moved  to  a 
different  location  on  the  vessel, 
undergoes  major  modifications,  or  is 
reinstalled  after  being  removed  from  the 
vessel. 

At-Sea  Scale  Tests 

At-sea  scale  tests  would  be  required  to 
determine  whether  the  scale  weighed 
accurately  in  motion.  Tests  would  be 
performed  each  day  by  the  vessel  crew 
and  witnessed  by  the  observer.  Each 
scale  would  be  required  to  weigh  the 
test  material  within  3  percent  of  its 
known  weight.  If  the  scale  did  not  meet 
this  performance  standard,  it  would  be 
required  to  be  recalibrated  or  repaired 
and  retested.  Any  material  or  test 
weights  required  for  the  at-sea  tests 
would  be  provided  and  maintained  by 
the  vessel  owner.  Test  material  other 
than  fish  or  any  standard  test  weights 
that  will  be  used  to  test  the  scale  at  sea 
must  be  inspected  and  approved  by  the 
authorized  weights  and  measures 
inspector  at  the  time  of  initial  or 
periodic  inspections. 

The  vessel  operator  may  conduct  the 
scale  test  at  any  time  that  does  not 
interfere  with  the  observer's  sampling  or 
related  duties,  however,  the  observer 
must  be  notified  of  a  test  at  least  15 
minutes  before  it  is  conducted  and  the 
observer  must  be  present  for  the  test. 
The  observer  would  not  be  required  to 
determine  the  time  of  the  test  or  to 
perform  any  of  the  physical  labor 
associated  with  the  test. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coilnsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  follows: 


The  proposed  rule  would  establish  a 
testing  and  certification  program  for  scales  to 
weigh  catch  at  sea  in  the  groundfish  fisheries 
off  Alaska.  It  does  not  include  any 
requirements  for  specific  vessels  or 
processors  to  install  or  use  at-sea  scales. 

Because  there  are  no  requirements  imposed 
on  vessel  operators  or  processors,  it  does  not 
affect  the  way  they  do  business.  There  are  no 
compliance  costs,  and  there  will  be  no 
impact  on  revenues.  It  merely  establishes  a 
procedure  to  be  used  in  the  hiture,  if  such 
requirements  are  imposed  on  vessels  and/or 
processors.  Therefore,  no  Initial  Regulatory 
Flexibility  Analysis  was  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tnis  proposed  rule  contains  a  new 
collection-of-information  requirement 
subject  to  review  and  approval  by  0MB 
under  the  Paperwork  Reduction  Act 
(PRA).  This  collection-of-information 
requirement  has  been  submitted  to  0MB 
for  approval.  The  new  information 
requirements  include  the  following:  (1) 
Scale  manufacturers  must  submit 
completed  At-Sea  Scales  Type 
Evaluation  Certification  dociunents  to 
the  Regional  Administrator  prior  to 
being  placed  on  the  list  of  eligible  at-sea 
scales;  (2)  vessel  owners  must  submit  a 
copy  of  the  scale  certification  document 
issued  by  a  scale  inspector  approved  by 
the  Regional  Administrator  to  NMFS 
prior  to  participating  in  a  fishery  in 
which  a  certified  at-sea  scale  is 
required;  (3)  vessel  operators  must 
maintain  a  record  of  the  results  of  daily 
at-sea  scale  tests;  and  (4)  vessel 
operators  must  maintain  printed  output 
firom  the  scale.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1 76  hours  per 
response  for  the  type  evaluation 
certification  documents,  15  minutes  per 
response  to  submit  the  scale 
certification  to  NMFS,  45  minutes  per 
response  for  the  at-sea  scale  tests,  and 
3  minutes  per  response  for  the  printed 
output  from  the  scale.  These  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
soiux:es,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements  including  suggestions  for 
reducing  the  biu-den,  to  IN{MFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 


accuracy  of  the  burden  esumaiu;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currently  valid  OMB  control  number. 

The  Regional  Administrator 
determined  that  fishing  activities 
conducted  under  this  rule  will  not  affect 
endangered  and  threatened  species 
listed  or  critical  habitat  designated 
pursuant  to  the  Endangered  Species  Act 
in  any  manner  not  considered  in  prior 
consultations  on  the  groundfish 
fisheries  of  the  GOA  or  BSAI. 

List  of  Subjecto  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  10, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
Sational  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OP  THE 
EXCLUSIVE  ECONOMiC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

§679.27    [Reserved] 

2.  In  subpart  B,  §679.27  is  reserved. 

3.  In  subpart  B,  §679.28  is  added  to 
read  as  follows: 

§67''  ?■■'     '•  Qij'V^f^f''  afic  ooera''onal 

measu--<'!--ftnt 

(a J  Applicability.  This  section 
contains  the  requirements  for  motion- 
compensated,  NMFS-certified  scales  to 
weigh  catch  at  sea.  This  section  applies 
only  to  vessels  required  to  use  at-sea 
scales  elsewhere  in  the  regulations. 

(b)  At-sea  scales  certification 
program — (1)  List  of  eligible  at-sea 
scales.  The  model  of  scale  must  be  on 
the  Regional  Administrator's  list  of 
eligible  at-sea  scales  before  an  inspector 
will  test  or  certify  a  scale  installed  on 
a  vessel  under  paragraph  (b)(2)  of  this 
section.  A  scale  will  be  included  on  the 
list  of  eligible  at-sea  scales  when  the 
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Regional  Administrator  receives  the 
information  specified  in  paragraph 
(b)(1)  (i)  or  (ii)  of  this  section  from  a 
testing  laboratory  accredited  by  the 
government  of  the  coiuitry  in  which  the 
tests  are  conducted.  Each  model  of  scale 
on  the  list  of  eligible  at-sea  scales  will 
be  assigned  a  NMFS  type  evaluation 
certification  nimiber  by  the  Regional 
Administrator. 

(i)  Type  evaluation  certification 
documents.  The  following  information 
must  be  submitted  on  forms  provided  by 
the  Regional  Administrator. 

(A)  Type  Evaluation  Certificate — (1) 
Information  about  the  scale,  (i)  Name  of 
scale  manufacturer. 

(ii)  Name  of  manufacturer's 
representative. 

\iii)  Mailing  address  of  scale 
manufacturer  and  manufactxuer's 
representative. 

\iv)  Telephone  and  facsimile  number 
of  manufacturer's  representative. 

(v)  Model  of  scale. 

[vi]  Serial  number  of  scale  being 
tested. 

[vii]  Type  of  scale,  choosing  among 
belt,  automatic  hopper,  platform  or 
hanging  scale. 

(i)  Information  about  the  certifying 
laboratory,  (i)  Name  of  laboratory,  (i/) 
Mailing  address  of  laboratory,  [iii] 
Telephone  and  facsimile  number  of 
laboratory's  representative,  (iv)  Name 
and  address  of  government  agency 
accrediting  the  laboratory,  (v)  Name  and 
signatiu^  of  person  responsible  for  type 
evaluation  certification  and  date  of 
signature. 

(B)  Type  Evaluation  Checklist.  The 
certifying  laboratory's  representative 
must  indicate  on  the  Type  Evaluation 
Checklist  form  whether  the  scale  met 
applicable  performance  and  technical 
requirements  specified  in  Appendix  A 
(At-Sea  Scales  Handbook). 

(C)  Type  Evaluation  Test  Report 
Forms.  The  certifying  laboratory's 
representative  must  provide  the  results 
of  each  applicable  test  specified  in 
Appendix  A  (At-Sea  Scales  Handbook) 
on  the  Type  Evaluation  Test  Report 
Form. 

(ii)  Alternative  type  evaluation 
certification  documents.  Scale 
manufacturers  may  request  that  the 
Regional  Administrator  consider  tests 
performed  on  belt  scales  to  meet  the 
International  Organization  of  Legal 
Metrology's  recommendations  for 
continuous  totalizing  automatic 
weighing  instruments  (OIML  R-50)  in 
accuracy  class  2  as  a  substitute  for  the 
requirements  specified  in  Appendix  A 
(At-Sea  Scales  Handbook).  The  Regional 
Administrator  will  review  these 
proposals  to  determine  whether  the 
proposed  test  procedures  and  results 


comply  with  the  requirements  in 
paragraph  (b)(1)  of  Uiis  section. 

(2)  At-sea  scale  inspection  certificate. 
Each  scale  or  scale  system  used  to  weigh 
catch  at  sea  must  be  tested  and  certified 
by  a  scale  inspector  authorized  by  the 
Regional  Administrator  upon  initial 
installation.  The  scale  must  be 
recertified  each  year  within  12  months 
of  the  date  of  the  most  recent 
certification.  The  scale  also  must  be 
certified  after  major  modification  or 
installation  of  the  scale  at  a  different 
location  on  the  vessel.  An  at-sea  scale 
inspection  certificate  will  be  issued  by 
the  inspector  if  the  scale  meets  all 
applicable  requirements  specified  in 
Appendix  A  (At-Sea  Scales  Handbook). 
In  order  to  obtain  an  at-sea  scale 
inspection  certification,  the  vessel 
owner  must: 

(i)  Make  the  vessel  and  scale  available 
for  inspection  by  a  scale  inspector 
authorized  by  the  Regional 
Administrator  after  the  vessel  owner  has 
installed  a  model  of  scale  on  the 
Regional  Administrator's  list  of  eligible 
at-sea  scales  described  in  paragraph 
(b)(1)  of  this  section.  The  time  and  place 
of  the  inspection  may  be  arranged  by 
contacting  the  authorized  scale 
inspectors.  Scale  inspections  will  be 
scheduled  no  later  than  10  working  days 
after  the  day  that  the  vessel  owner 
requests  an  inspection.  Identity  of 
authorized  scale  inspyectors  can  be 
obtained  from  NMFS. 

(ii)  Transport  test  weights,  test 
material,  and  equipment  required  to 
perform  the  test  to  and  from  the 
inspector's  vehicle  and  the  location  on 
the  vessel  where  the  scale  is  installed. 

(iii)  Apply  test  weights  to  the  scale  or 
convey  test  materials  across  the  scale,  as 
requested  by  the  scale  inspector. 

(iv)  Assist  the  scale  inspector  in 
performing  the  scale  inspection  and 
testing. 

(v)  Submit  a  copy  of  scale  certification 
documents  signed  by  the  weights  and 
measures  inspector  to  the  Regional 
Administrator  and  maintain  a  copy  of 
these  documents  on  board  the  vessel  at 
all  times  when  the  processor  or  vessel 
is  required  to  use  a  certified  scale.  These 
documents  must  be  made  available  to 
the  observer,  NMFS  personnel,  or  an 
authorized  officer  upon  request. 

(vi)  Make  test  material  or  test  weights 
required  for  the  at-sea  scale  tests  under 
paragraph  (b)(3)(ii)  of  this  section 
available  to  the  inspector  at  the  time  of 
the  Inspection. 

(3)  At'Sea  scale  tests.  Each  scale  or 
scale  system  used  to  weigh  catch  at  sea 
must  be  tested  each  24-hoin:  period  in 
which  fish  are  weighed  on  the  scale  to 
verify  that  the  scale  is  weighing  test 


material  within  3  percent  of  its  known 
weight.  The  vessel  operator  must: 

(i)  Notify  the  observer  at  least  15 
minutes  before  the  test  will  be 
conducted  and  conduct  the  test  while 
the  observer  is  present. 

(ii)  Provide  and  maintain  the 
following  equipment  or  materials  to 
conduct  the  test  on  board  the  vessel  at 
all  times  while  a  daily  test  is  required. 

(A)  Belt  scales.  The  vessel  operator 
must  provide  one  of  the  following  to 
conduct  a  daily  materials  test. 

(I)  At  least  400  kg  of  fish  whose 
weight  has  been  determined  to  the    ^  • 
nearest  kg  on  a  scale  other  than  the  scale 
under  test.  The  scale  used  to  determine 
the  known  weight  of  the  fish  must 
weigh  test  weights  to  within  1  percent 
of  their  known  weight,  or 

[2]  At  least  400  kg  of  test  material 
whose  weight  has  been  determined  to 
the  nearest  kg  on  a  scale  certified  under 
this  section  or  certified  by  a  state  or 
local  weights  and  measures  official.  The 
test  material  must  be  described  in 
writing.  If  the  test  material  is  comprised 
of  more  than  one  package  or  unit  of  test 
material,  each  unit  must  have  a  imique 
identification  number  or  letter,  and 
weight  of  the  unit  indelibly  marked  on 
the  exterior  of  the  unit.  The 
identification  number  and  weight  of 
each  imit  of  test  material  must  be 
certified  in  writing  by  the  authorized 
scale  insj)ector  at  the  time  of  initial  or 
periodic  inspection.  Replacement  units 
of  test  material  manufact\ired  on  board 
the  vessel  must  be  marked  and  weighed 
on  a  scale  that  meets  the  requirements 
of  paragraph  (b)(3)(ii)(A)(l)  of  this 
section.  The  NMFS-certified  observer 
must  witness  the  weighing  of  the 
replacement  test  material.  Written 
information  including  the  date  the 
replacement  material  was  weighed,  the 
identification  number  and  weight  of  the 
replacement  material,  and  the 
identification  number  and  weight  of  test 
material  being  replaced  must  be  signed 
by  the  vessel  op>erator  and  maintained 
with  the  original  scale  certification 
documents  on  the  vessel. 

(B)  Other  Types  of  Scales.  The  vessel 
operator  must  provide  certified  test 
weights  in  an  amount  equal  to  the 
largest  amount  of  fish  that  will  be 
weighed  on  the  scale  in  one  weighmenL 
Each  test  weight  must  have  its  weight 
stamped  on  or  otherwise  permanently 
affixed  to  it.  The  weight  of  each  test 
weight  must  be  verified  annually  at  the 
initial  or  periodic  scale  inspection 
required  under  paragraph  (b)(2)  of  this 
section  by  the  authorized  weights  and 
measures  inspector. 

(iii)  Conduct  the  scale  test  by  placing 
the  test  material  or  test  weights  on  or 
across  the  scale  and  recording  the 
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following  information  on  the  at-sea 
scale  test  report  form. 

(A)  Vessel  name. 

(B)  Month,  day,  and  year  of  test. 

(C)  Time  test  started  to  the  nearest 
minute. 

(D)  Known  weight  of  test  material  or 
test  weights. 

(E)  Weight  of  test  material  or  test 
weights  recorded  by  scale. 

(F)  Percent  error  as  determined  by 
subtracting  the  luaown  weight  of  the  test 
material  or  test  weights  from  the  weight 
recorded  on  the  scale,  dividing  that 
amount  by  the  known  weight  of  the  test 
material  or  test  weights,  and 
multiplying  by  100. 

(iv)  Verity  that  the  percent  error  in 
each  scale  test  as  determined  in 
paragraph  (b)(3)(iii)(F)  of  this  section  is 
less  than  or  equal  to  3  percent.  If  the 
error  exceeds  this  amount  the  scale  may 
be  retested,  recalibrated,  or  repaired.  A 
scale  test  verifying  that  the  scale  is 
weighing  accurately  must  be  conducted 
and  recorded  before  the  vessel  can 
"continue  weighing  catch. 

(v)  Maintain  the  test  report  form  on 
board  the  vessel  until  the  end  of  the 
fishing  year  during  which  the  tests  were 
conducted  and  make  the  report  forms 
available  to  observers,  NMFS  p)ersonnel, 
or  an  authorized  officer.  In  addition,  the 
scale  test  report  forms  must  be  retained 
by  the  vessel  owner  for  3  years  after  the 
end  of  the  fishing  year  during  which  the 
tests  were  performed.  All  scale  test 
report  forms  must  be  signed  by  the 
vessel  operator. 

(4)  Scale  maintenance.  The  vessel 
operator  must  maintain  the  scale  in 
proper  operating  condition  throughout 
the  period  of  its  use  and  assure  that 
adjustments  made  to  the  scale  are  made 
so  as  to  bring  the  performance  errors  as 
close  as  practicable  to  a  zero  value. 

(5)  Printed  reports  from  the  scale. 
Printed  reports  from  the  scale  must  be 
maintained  on  board  the  vessel  until  the 
end  of  the  fishing  year  during  which  the 
reports  were  made  and  be  made 
available  to  observers,  NMFS  personnel, 
or  an  authorized  officer.  In  addition, 
printed  reports  must  be  retained  by  the 
vessel  owner  for  3  years  after  the  end  of 
the  fishing  year  during  which  the 
printouts  were  made.  All  printed  reports 
from  the  scale  must  be  signed  by  the 
vessel  operator. 

(i)  Reports  of  catch  weight.  Reports 
must  be  printed  at  least  once  each  24- 
hour  period  in  which  the  scale  is  being 
used  to  weigh  catch  or  before  any 
information  stored  in  the  scale 
computer  memory  is  replaced.  The 
printed  catch  report  must  include  the 
information  specified  in  Appendix  A, 
sections  2.3.1.8,  3.3.1.7,  or  4.3.1.5.  The 
haul  or  set  number  recorded  on  the 


scale  print-out  must  correspond  with 
haul  or  set  numbers  recorded  in  the 
processor's  daily  cumulative  production 
logbpok.  Scale  weights  indicated  by  the 
scale  may  not  be  adjusted. 

(ii)  Printed  report  of  scale  tests  or 
adjustments.  The  printed  report  must 
include  the  information  specified  in 
Appendix  A,  sections  2.3.1.11(b), 
3.3.1.12(b),  and  4.3.1.8(b).  3.  Appendix 
A  to  Fart  679  is  added  to  read  as 
follows: 

Appendix  A  to  Part  679 — At-Sea  Scales 
Handbook:  Performance  and  Technical 
Requirements  for  At-Sea  Scales  in  the 
Groundfish  Fisheries  o£f  Alaska 

Table  of  Contents 

1.0    Introduction 
2.0    Belt  Scales 

2.1  Applicability 

2.2  PerlFonnance  Requirements 

2.2.1  Maximum  Permissible  Errors  (mpe) 

2.2.1.1  Laboratory  Tests 

2.2.1.2  Zero  Load  Tests 

2.2.1.3  Material  TesU 

2.2.2  Minimum  Flow  Rate  (Qmin) 

2.2.3  Minimum  Totalized  Load  (Zmin) 

2.2.4  Influence  Quantities 

2.2.4.1  Temperature 

2.2.4.2  Power  Supply 

2.3  Technical  Requirements 
2.3.1     Indicators  and  Printers 

2.3.1.1  General 

2.3.1.2  Values  Defined 

2.3.1.3  Units 

2.3.1.4  Value  of  the  Scale  Division 

2.3.1.5  Range  of  Indication 

2.3.1.6  Resenable 

2.3.1.7  Rate  of  Flow  Indicator 

2.3.1.8  Printed  Information 

2.3.1.9  Permanence  of  Markings 

2.3.1.10  Power  Loss 

2.3.1.11  Adjustable  Components 

2.3.2  Weighing  Elements 

2.3.2.1  Speed  Measurement 

2.3.2.2  Conveyer  Belt 

2.3.2.3  Overload  Protection 

2.3.2.4  Speed  Control 

2.3.2.5  Adjustable  Components 

2.3.2.6  Motion  Compensation 

2.3.3  Installation  Conditions 

2.3.4  Marking 
2.3.4.1    Presentation 

2.4  Tests 

2.4.1  Minimum  Test  Load 

2.4.2  Laboratory  Tests 

2.4.2.1  Influence  Quantity  and 
Disturbance  Tests 

2.4.2.2  Zero  Load  Tests 

2.4.2.3  Material  Tests 

2.4.3  Initial  and  Periodic  Scale  Inspections 

2.4.3.1  Zero  Load  Tests 

2.4.3.2  Material  TesU 

3.0    Automatic  Hopper  Scales 

3.1  Applicability 

3.2  Performance  Requirements 

3.2.1  Maximum  Permissible  Elrrors  (mpe) 

3.2.1.1  Laboratory  Tests 

3.2.1.2  Increasing  and  Decreasing  Load 
TesU 

3.2.2  Minimum  Weighment  (£min) 

3.2.3  Minimum  Totalized  Load  (Lot) 

3.2.4  Influence  Quantities 


3.2.4.1  Temperalure 

3.2.4.2  Power  Supply 

3.3  Technical  RequiremenU 
3.3.1    Indicators  and  Printers 

3.3.1.1  General 

3.3.1.2  Values  Defined 

3.3.1.3  UniU 

3.3.1.4  Value  of  the  Scale  Division 

3.3.1.5  Weighing  Sequence 

3.3.1.6  Printing  Sequence 

3.3.1.7  Printed  Information 

3.3.1.8  Permanence  of  Markings 

3.3.1.9  Range  of  Indication 

3.3.1.10  Non-resettable  Values 

3.3.1.11  Power  Loss 

3.3.1.12  Adjustable  Components 

3.3.1.13  Zero-Load  Adjustment 

3.3.1.14  Damping  Means 

3.3.2  Interlocks  and  Gate  Control 

3.3.3  Overfill  Sensor 

3.3.4  Weighing  ElemenU 

3.3.4.1  Overload  Protection 

3.3.4.2  Adjustable  ComponenU 

3.3.4.3  Motion  Compensation 

3.3.5  Installation  Conditions 

3.3.6  Marking 
3.3.6.1     Presentation 

3.4  TesU 

3.4.1  Standards 

3.4.2  Laboratory  TesU 

3.4.2.1  Influence  Quantity  and 
Distiuhance  Tests 

3.4.2.2  Performance  TesU 

3.4.3  Initial  and  Periodic  Scale 
Inspections 

4.0    Platform  Scales  and  Hanging  Scales 

4.1  Applicability 

4.2  Performance  RequiremenU 

4.2.1  Maximum  Permissible  Errors  (mpe) 

4.2.1.1  Latwratory  TesU 

4.2.1.2  Increasing  and  Decreasing  Load 
and  Shift  TesU 

4.2.2  Minimum  Load 

4.2.3  Influence  Quantities 

4.2.3.1  Temperature 

4.2.3.2  Power  Supply 

4.3  Technical    RequiremenU 

4.3.1  Indicators  and  Printers 

4.3.1.1  General 

4.3.1.2  Values  Defined 

4.3.1.3  UniU 

4.3.1.4  Value  of  the  Scale  Division 

4.3.1.5  Printed  Information 

4.3.1.6  Permanence  of  Markings 

4.3.1.7  Power  Loss 

4.3.1.8  AdjusUble  ComponenU 

4.3.1.9  Zero-Load  Adjustment 

4.3.1.10  Damping  Means 

4.3.2  Weighing  ElemenU 

4.3.2.1  Overload  Protection 

4.3.2.2  AdjusUble  ComponenU 

4.3.2.3  Motion  Compensation 

4.3.3  Installation  Conditions 

4.3.4  Marking 
4.3.4.1     PresenUtion 

4.4  TesU 

4.4.1  Standards 

4.4.2  Laboratory  Tests 

4.4.2.1  Influence  Quantities  and 
Disturbance  TesU 

4.4.2.2  Performance  TesU 

4.4.3  Initial  and  Periodic  Scale 
Inspections 

5.0    Definitions 
Aimex  A  to  Appendix  A  of  Part  679 — 
Influence  C^iantity  and  Disturbance 
TesU 
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A.l    General 

A.2    Test  considerations 

A.3    Tests 

A.3.1    Static  Temperatures 

A.3.Z    Damp  Heat.  Steady  State 

A.3. 3    Power  Voltage  Variation 

A.3. 4    Short  Time  Power  Reduction 

A.3.S    Bursts 

A.3. 6    Electrostatic  Discharge 

A.3. 7    Electromagnetic  Susceptibility 

1.0    Jntwduction 

(a)  This  handbook  contains  the 
performance  and  technical  requirements  for 
scales  naquired  under  50  CFR  part  679  to 
weigh,  at  sea.  catch  from  the  groundfish 
fisheries  off  Alaska.  These  commercial 
fisheries  are  managed  under  the  Fishery 
Management  Plan  for  Groundfish  of  the  Gulf 
of  Alaska  and  the  Fishery  Management  Plan 
for  the  Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  which  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801,  et  seq.). 

(b)  This  handbook  was  prepared  by  the 
National  Marine  Fisheries  Service,  Alaska 
Regional  Office,  with  the  assistance  of  a 
contracted  technical  advisor.  The 
performance  and  technical  requirements  in 
this  document  have  not  been  reviewed  or 
endorsed  by  the  National  Conference  on 
Weights  and  Measures.  The  handbook  is 
published  by  NMFS  because  specifications 
for  scales  used  to  weigh  at  sea  have  not  been 
developed  by  any  national  or  international 
weights  and  measures  agency  or 
organization. 

(c)  Revisions,  amendments,  or  additions  to 
this  document  may  be  made  by  notification 
in  the  Federal  Register  and  an  opportunity 
for  public  comment  prior  to  a  final  decision 
on  the  amendments.  Persons  wishing  to 
propose  amendments  should  submit 
proposals  in  vmting  to  the  Administrator, 
Alaska  Region,  NMFS.  P.O.  Box  21668. 
)uneau,  AK  99802. 

(d)  Types  of  scales  covered  by  handbook — 
This  handbook  contains  performance  and 
technical  requirements  for  four  types  of 
scales.  Section  2  contains  requirements  for 
belt  scales.  Section  3  contains  requirements 
for  automatic  hopper  scales.  Section  4 
contains  requirements  for  platform  and 
hanging  scales.  Certification  of  any  other 
devices  for  use  to  weigh  catch  at  sea  will 
require  an  amendment  to  §  679.28  and  this 
handbook  (Appendix  A). 

(e)  Testing  and  Certification  Requirements 
for  At-Sea  Scales — Scales  used  to  weigh 
catch  at  sea  are  required  to  comply  with 
performance  and  technical  requirements  in 
four  categories: 

(1)  Type  evaluation  or  laboratory  tests  of 
each  model  of  scale, 

(2)  initial  inspection  by  an  authorized 
weights  and  measures  insp>ector  of  each  scale 
installed  on  a  vessel;  (3)  periodic  re- 

'  inspection  by  an  authorized  weights  and 
measuree  inspector  and  (4)  at-sea  tests  of  the 
scale's  accuracy  performed  by  vessel  crew 
and  witnessed  by  a  NMFS-certified  observer. 
This  handbook  contains  only  the 
performance  and  technical  requirements  for 
typw  evaluation  and  certification  by  a  weights 
and  measures  inspector.  Regulations 


implementing  the  requirements  in  this 
handbook  and  additional  requirements  for 
scales  certified  to  weigh  catch  at  sea  are 
found  at  §679.28. 

2.0    Belt  Scales 

2.1  Applicability.  The  requirements  in 
this  section  apply  to  a  scale  or  scale  system 
that  employs  a  conveyor  belt  in  contact  with 
a  weighing  element  to  determine  the  weight 
of  a  bulk  commodity  being  conveyed  across 
the  scale. 

2.2  Performance  Requirements — 2.2.1 
Maximum  Permissible  Errors  (mpe).  The 
following  mpes  are  sftecified  for  laboratory 
tests  and  initial  and  periodic  inspections  of 
scales  in  a  stationary  installation.  A 
stationary  vessel  refers  to  a  vessel  that  is  tied 
up  at  a  dock  or  anchored  near  shore  and  is 
not  under  power  at  sea. 

2.2.1.1  Laboratory  Tests.  Procedures  for 
disturbance  tests  and  influence  foctors  are  in 
Annex  A.  The  following  mpes  are  specified 
for  these  tests. 

a.  Disturbances.  The  mpe  is  ±0.18  percent 
of  the  weight  of  the  load  totalized. 

b.  Influence  Factors.  The  mpw  is  ±0.25 
percent  of  the  weight  of  the  load  totalized. 

c.  Temperature  Effect  at  Zero  Flow  Rate. 
The  difference  between  the  values  obtained 
at  zero  flow  rate  taken  at  temperatures  that 
differ  by  10°  C  must  not  be  greater  than  0.035 
percent  of  the  weight  of  the  load  totalized  at 
the  maximum  flow-rate  for  the  time  of  the 
test. 

2.2.1.2  Zero  Load  Tests.  The  mpe  for  zero 
load  tests  conducted  in  a  laboratory  or  on  a 
scale  installed  on  a  stationary  vessel  is  ±0.1 
percent  or  1  scale  division  (d). 

2.2.1.3  Material  TesU.  The  mpe  for 
material  tests  conducted  in  a  laboratory  or  on 
a  scale  installed  on  a  stationary  vessel  is  ±1.0 
percent  of  the  known  weight  of  the  test 
material. 

2.2.2  Minimum  Flow  Rate  (Qmin).  The 
minimum  flow  rate  must  be  specified  by  the 
manufacturer  and  must  not  be  greater  than  35 
percent  of  the  rated  capacity  of  the  scale  in 
kilograms  (kg)  or  metric  tons  per  hour  (mt/ 
hr). 

2.2.3  Minimum  Totalized  Load  (Inun). 
The  minimum  totalized  load  must  not  be  less 
than  the  greater  of. 

a.  2  percent  of  the  load  totalized  in  1  hour 
at  the  maximum  flow  rate, 

b.  the  load  obtained  at  the  maximum  flow 
rate  in  1  revolution  of  the  belt,  or 

c.  a  load  equal  to  800  scale  divisions  (d). 

2.2.4  Influence  Quantities.  The  following 
requirements  apply  to  influence  factor  tests 
conducted  in  the  laboratory. 

2.2.4.1  Temperature.  A  belt  scale  must 
comply  vtrith  the  performance  and  technical 
requirements  at  a  range  of  temperatures  &om 
-10*  C  to  +40*  C.  However,  for  special 
applications  the  temperature  range  may  be 
different,  but  the  range  must  not  be  less  than 
30°  C  and  must  be  so  specified  on  the 
descriptive  m«rk'"gs 

2.2.4.2  Power  Supply.  A  belt  scale  must 
comply  with  the  performance  and  technical 
requirements  when  operated  within  a  range 
of -15  percent  to  +10  percent  of  the  power 
supply  8p>ecified  on  the  descriptive  markings. 

2.3  Technical  Requirements. 
2.3.1    Indicators  and  Printers. 


2.3.1.1  Genera/.  A  belt  scale  must  be 
equipped  with  a  primary  indicator  in  the 
form  of  a  master  weight  totalizer,  a  printer, 
and  a  rate  of  flow  indicator.  It  must  also  be 
equipp>ed  with  auxiliary  means  to  indicate  or 
print  values  for  specified  partial  loads.  The 
indications  and  printed  representations  must 
be  clear,  definite,  accurate,  and  easily  read 
under  any  conditions  of  normal  operation  of 
the  belt  scale. 

2.3.1.2  Va/ues  De/ined.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations,  but  not  so 
positioned  as  to  interfere  with  the  accuracy 
of  reading. 

2.3.1.3  Units.  The  weight  units  indicated 
must  be  in  terms  of  kilograms. 

2.3.1.4  Value  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  to  1,  2,  or  5, 
or  a  decimal  multiple  or  sub-multiple  of  1. 
2.  or  5. 

2.3.1.5  i?angeo/ indication.  The  master 
weight  totalizer  must  be  capable  of  indicating 
at  least  99.999,999  kilograms.  The  auxiliary 
means  must  be  capable  of  indicating  at  least 
the  weight  of  the  amount  of  fish  that  can  be 
harvested  in  1  haul  or  set 

2.3.1.6  Aesettobie.  The  master  weight 
totalizer  must  not  be  tesettable  to  zero 
without  breaking  a  security  means.  The 
auxiliary  means  to  indicate  or  print  specified 
partial  loads  must  be  resettable  to  zero. 

2.3.1.7  Rate  of  Flow  Indicator  Permanent 
means  must  be  provided  to  produce  an  audio 
or  visual  signal  when  the  rate  of  flow  is  less 
than  the  minimum  flow  rate  or  greater  than 
98  percent  of  the  maximum  flow  rate. 

2.3.1.8  Printed  Information .  The 
information  printed  must  include: 

a.  For  fish  weight: 

i.  the  Federal  fisheries  or  processor  permit 
number 

iL  the  haul  or  set  number; 

iii.  month,  day.  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  started; 

iv.  month,  day,  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  ended;  and 

V.  the  total  cumulative  weight  of  catch  in 
the  haul  or  set  for  each  haul  or  set. 

b.  For  the  event  logger,  information 
specified  in  Section  2. 3.1. 11. b. 

2.3.1.9  Permanence  o/ Markings.  All 
required  indications,  markings,  and 
instructions  must  be  distinct  and  easily 
readable  and  must  be  of  such  character  that 
they  will  not  tend  to  become  obliterated  or 
illegible. 

2.3.1.10  Power  Loss.  In  the  event  of  a 
power  failure,  means  must  be  provided  to 
retain  in  a  memory  the  totalized  load. 

2.3.1.11  Adjustable  Components. 

a.  An  adjustable  component  that  can  affect 
the  performance  of  the  scale  must  be  held 
seciuely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means,  or 

b.  An  audit  trail  in  the  form  of  an  event 
logger  must  provide  the  following 
information  in  electronic  and  printed  form: 
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i   a  uuujuc  lut  iinfying  number  from  000  to 
999  to  identify  the  type  of  adjustment  being 
made  to  any  parameter  that  affects  the 
performance  of  the  scale, 

2.  the  parameter  and  amount  of  change, 

3.  the  source  of  the  change,  and 

4.  the  date  and  time  (to  the  nearest  minute) 
of  the  change. 

2.3.2     Weighing  Elements. 

2.3.2.1  Speed  Measurement.  A  belt  scale 
must  be  equipped  with  means  to  accurately 
sense  the  belt  travel  and/or  speed  whether 
the  belt  is  loaded  or  empty. 

2.3.2.2  Conveyer  Belt.  The  weight  per 
unit  length  of  the  conveyor  belt  must  be 
practically  constant.  Belt  joints  must  be  such 
that  there  are  no  significant  effects  on  the 
weighing  results. 

2.3.2.3  Overload  Protection.  The  load 
receiver  must  be  equipped  with  means  so 
that  an  overload  of  150  percent  or  more  of 
the  capacity  must  not  affect  the  metrological 
characteristics  of  the  belt  scale. 

2.3.2.4  Speed  Control.  The  speed  of  the 
belt  must  not  vary  by  more  than  5  percent  of 
the  nominal  speed. 

2.3.2.5  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  belt  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means. 

2.3.2.6  Motion  Compensation.  A  belt 
scale  must  be  equipped  with  automatic 
means  to  compensate  fcTr  the  motion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  maximum 
permissible  errors.  Such  means  shall  be  a 
reference  load  cell  and  a  reference  mass 
weight  or  other  equally  effective  means. 
When  equivalent  means  are  utilized,  the 
manufacturer  must  provide  NMFS  with 
laboratory  or  field  test  results  demonstrating 
that  the  scale  can  weigh  accurately  at  sea. 

2.3.3  Installation  Conditions.  A  belt  scale 
must  be  rigidly  installed  in  a  level  condition. 

2.3.4  Marking.  A  belt  scale  must  be 
marked  with  the  following: 

a.  Name,  initials,  or  trademark  of  the 
manufacturer  or  distributer. 

b.  Model  designation. 

c.  Non-repetitive  serial  number. 

d.  Maximum  flow  rate  (Qmax). 

e.  Minimum  flow  rate  (Qmin). 

f.  Minimum  totalized  load  (£min). 

g.  Belt  speed. 

h.  Weigh  length. 

i.  Maximum  capacity  (Max). 

].  Temperature  range  (if  applicable). 

L  Mains  voltage. 

2.3.4.1     Presentation.  The  markings  must 
be  reasonably  permanent  and  of  such  size, 
shape,  and  clarity  to  provide  easy  reading  in 
normal  conditions  of  use.  They  must  be 
grouped  together  in  a  place  visible  to  the 
operator. 

2.4     TesU. 

2.4.1  Minimum  Test  Load.  The  minimum 
test  load  must  be  the  greater  of: 

a.  2  percent  of  the  load  totalized  in  1  hour 
at  the  maximum  flow  rate, 

b.  the  load  obtained  at  maximum  flow  rate 
in  one  revolution  of  the  belt,  or 

c.  a  load  equal  to  800  scale  divisions. 

2.4.2  Laboratory  Tests. 
2.4.2.1     Influence  Quantity  and 

Disturbance  Tests.  Tests  must  be  conducted 


according  to  Annex  A  and  the  results  of  these 
tests  must  be  within  the  values  specified  in 
section  2.2.1.1. 

2.4.2.2  Zero  Load  Tests.  A  zero  load  test 
must  be  conducted  for  a  time  equal  to  that 
required  to  deliver  the  minimum  totalized 
load  (£min).  At  least  two  zero  load  tests  must 
be  conducted  prior  to  a  material  test.  The 
results  of  these  tests  must  be  within  the 
values  specified  in  section  2.2.1.2. 

2.4.2.3  Material  Tests.  At  least  one 
material  test  must  be  conducted  with  the 
weight  of  the  material  or  simulated  material 
equal  to  or  greater  than  the  minimum  test 
load.  The  results  of  these  tests  must  be 
within  the  values  specified  in  section  2.2.1.3. 

2.4.3    Initial  and  Periodic  Scale 
Inspections. 

2.4.3.1  Zero  Load  Tests.  A  zero  load  test 
must  be  conducted  for  a  time  equal  to  that 
required  to  deliver  the  minimum  totalized 
load  (£min).  At  least  one  zero  load  test  must 
be  conducted  prior  to  each  material  test.  The 
results  of  this  test  must  be  within  the  values 
specified  in  section  2.2.1.2. 

2.4.3.2  Material  Tests.  At  least  one 
material  or  simulated  material  test  must  be 
conducted  with  the  weight  of  the  material  or 
simulated  material  equal  to  or  greater  than 
the  minimum  test  load.  The  results  of  these 
tests  must  be  within  the  values  s{>ecified  in 
section  2.2.1.3. 

3.0    Automatic  Hopper  Scales 

3.1  Applicability.  The  requirements  in 
this  section  apply  to  a  scale  or  scale  system 
that  is  designed  for  automatic  weighing  of  a 
bulk  commodity  in  predetermined  amounts. 

3.2  Performance  Requirements — 3.2.1 
Maximum  Permissible  Errors  (mpe).  The 
following  mpes  are  specified  for  laboratory 
tests  and  initial  and  periodic  inspections  of 
scales  in  a  stationary  installation.  A 
stationary  vessel  refers  to  a  vessel  that  is  tied 
up  at  a  dock  or  anchored  near  shore  and  is 
not  under  power  at  sea. 

3.2.1.1  Laboitifo/y  Tests.  Procedures  for 
disturbance  tests  and  influence  factors  are  in 
Annex  A.  The  following  mpes  are  specified 
for  these  tests. 

a.  Disturbances.  Significant  fault  (sf)  (±1 
scale  division). 

b.  Influence  Factors.  The  mpe  is  ±0.1 
percent  of  test  load. 

3.2.1.2  Increasing  and  Decreasing  Load 
Tests.  The  mpe  for  increasing  and  decreasing 
load  tests  conducted  in  a  laboratory  or  on  a 
scale  installed  on  a  stationary  vessel  is  ±1.0 
percent  of  the  test  load. 

3.2.2  Minimum  Weighment  ^Xmin).  The 
minimum  weighment  must  not  be  less  than 
20  percent  of  the  weighing  capacity,  or  a  load 
equal  to  100  scale  intervals  (d),  except  for  the 
final  weighment  of  a  lot. 

3.2.3  Minimum  Totalized  Load  (Lot).  The 
minimum  totalized  load  must  not  be  less 
than  4  weighments. 

3.2.4  Influence  Quantities.  The  following 
requirements  apply  to  influence  foctor  tests 
conducted  in  the  laboratory. 

3.2.4.1     Temperature.  A  hopper  scale  must 
comply  with  the  metrological  and  technical 
requirements  at  temperatures  bom  - 10*  C  to 
'«-40*  C.  However,  for  special  applications  the 
temperature  range  may  be  different,  but  the 
range  must  not  be  less  than  30°  C  and  must 
be  so  specified  on  the  descriptive  markings. 


3.2.4.1.1     Operating  Temperature.  A 
hopper  scale  must  not  display  or  print  any 
usable  weight  values  until  the  operating 
temperature  necessary  for  accurate  weighing 
and  a  stable  zero-balance  condition  have 
been  attained. 

3.2.4.2    Power  Supply.  A  hopper  scale 
must  comply  with  the  performance  and 
technical  requirements  when  operated  within 
- 15  percent  to  -t-lO  percent  of  the  power 
supply  specified  on  the  descriptive  markings. 

3.3     Technical  Requirements — 3.3.1 
Indicators  and  Printers — 3.3.1.1  General.  A 
hopper  scale  must  be  equipped  with  an 
indicator  and  a  printer  that  indicates  and 
prints  the  weight  of  each  load  and  a  no-load 
reference  value  and  also  the  total 
accumulated  weight  of  a  lot.  It  must  also  be 
equipped  with  auxiliary  means  to  indicate  or 
print  values  for  a  final  partial  load.  The 
indications  and  printed  information  must  be 
clear,  definite,  accurate,  and  easily  read 
under  any  conditions  of  normal  operation  of 
the  hopper  scale. 

3.3.1.2  Values  Deflned.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations  but  not  so 
positioned  as  to  interfere  with  the  accuracy 
of  reading. 

3.3.1.3  Units.  The  weight  units  indicated 
must  be  in  terms  of  kilograms. 

3.3.1.4  Voyue  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  to  1,  2,  or  5, 
or  a  decimal  multiple  or  sub-multiple  of  1, 
2,  or  5. 

3.3.1.5  Weighing  Sequence.  For  hopper 
scales  used  to  receive  (weigh  in),  the  no-load 
reference  value  must  be  determined  and 
printed  only  at  the  beginning  of  each 
weighing  cycle.  For  hopper  scales  used  to 
deliver  (weigh  out),  the  no-load  reference 
value  must  be  determined  and  printed  only 
after  the  gross  load  weight  value  for  each 
weighing  cycle  has  been  indicated  and 
printed. 

3.3.1.6  Printing  Sequence.  Provision  must 
be  made  so  that  all  weight  values  are 
indicated  until  the  completion  of  the  printing 
of  the  indicated  values. 

3.3.1.7  Printed  Information.  The 
information  printed  must  include: 

a.  For  fish  weight: 

i.  The  Federal  fisheries  or  processor  permit 
number. 

ii.  The  haul  or  set  number. 

iii.  Month,  day,  year,  and  time  (to  the 
nearest  minute)  that  weighing  catch  from  the 
haul  or  set  started. 

iv.  Month,  day,  year,  and  time  (to  the 
nearest  minute]  that  weighing  catch  frt)m  the 
haul  or  set  ended. 

V.  Net  weight  of  the  individual  loads  and 
the  totalized  weight  of  the  fish  in  a  haul  or 
set. 

b.  For  the  event  logger:  Information 
specified  in  Section  3.3.1. 12.b. 

3.3.1.8  Permanence  of  Markings.  All 
required  indications,  markings,  and 
instructions  must  be  distinct  and  easily 
readable  and  must  be  of  such  character  that 
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they  will  not  tend  to  become  obliterated  or 
illegible. 

3.3.1.9  Range  of  Indication.  The  total 
accumulated  weight  indicator  and  printer 
must  be  capable  of  indicating  and  printing  at 
least  99.999,999  kg.  The  auxiliary  means 
must  be  capable  of  indicating  at  least  the 
weight  of  the  amount  of  fish  that  can  be 
harvested  in  1  haul  or  set. 

3.3.1.10  Non-resettable  Values.  The 
totalized  accumulated  weight  must  not  be 
resettable  to  zero  without  breaking  a  security 
meant. 

3.3.1.11  Power  Loss.  In  the  event  of  a 
power  £ulure,  means  must  be  provided  to 
retain  in  a  memory  the  total  accumulated 
weight 

3.3.1.12  Adjustable  Components. 

a.  An  adjustable  component  that  can  af!iect 
the  performance  of  the  hopp>er  scale  must  be 
held  securely  in  position  and  must  not  be 
cafmble  of  adjustment  without  breaking  a 
security  means,  or 

b.  An  audit  trail  in  the  form  of  an  event 
logger  must  provide  the  following 
information  in  electronic  and  printed  form: 

1.  A  unique  identifying  number  from  000 
to  999  to  ictontify  the  type  of  adjustment 
being  made  to  any  parameter  that  aSiects  the 
performance  of  the  scale. 

2.  The  parameter  and  amount  of  change. 

3.  The  source  of  the  change. 

4.  The  date  and  time  (to  the  nearest 
minute)  of  the  change. 

3.3.1.13  Zero-Load  Adjustment.  A  hopper 
scale  must  be  equipped  with  a  manual  or 
semi-automatic  (push-button)  means  that  can 
be  used  to  adjust  the  zero-load  balance  or  no- 
load  reference  value. 

3.3.1.13.1  Monuo/.  A  manual  means  must 
be  operable  or  accessible  only  by  a  tool 
outside  of,  or  entirely  separate  from,  this 
mechanism  or  enclosed  in  a  cabinet 

3.3.1.13.2  Semi-automatic.  A  semi- 
automatic means  must  only  be  operable 
when  the  indication  is  stable  within  ±1  scale 
divisicm,  and  cannot  be  operated  during  a 
weighing  cycle  (operation). 

3.3.1.14  Damping  Means.  A  hopper  scale 
must  be  equipped  with  effective  automatic 
means  to  bring  the  indications  quickly  to  a 
readable  stable  equilibrium.  Effective 
automatic  means  must  also  be  provided  to 
permit  the  recording  of  weight  values  only 
when  the  indication  is  stable  within  plus  or 
minus  one  scale  division. 

3.3.2    Interlocks  and  Gate  Control.  A 
hopp>er  scale  must  have  operating  interlocks 
so  that: 


a.  Product  cannot  be  weighed  if  the  printer 
is  disconnected  or  subject  to  a  power  loss. 

b.  The  printer  cannot  print  a  weight  if 
either  of  the  gates  leading  to  or  &t>m  the 
weigh  hoppter  is  open. 

c.  The  low  paper  sensor  of  the  printer  is 
activated. 

d.  The  system  will  operate  only  in  the 
sequence  intended. 

e.  If  the  overfill  sensor  is  activated,  this 
condition  is  indicated  to  the  oi>erator  and 
printed. 

3.3.3  Overfill  Sensor.  The  weigh  hopfjer 
must  be  equipped  with  an  overfill  sensor  that 
will  cause  the  feed  gate  to  close,  activate  an 
alarm,  and  stop  the  weighing  operation  until 
the  overfill  condition  has  been  corrected. 

3.3.4  Weighing  Elements. 

3.3.4.1  Overload  Protection.  The  weigh 
hopper  must  be  equipped  with  means  so  that 
an  overload  of  150  p>ercent  or  more  of  the 
capacity  of  the  hopper  must  not  affect  the 
metrological  characteristics  of  the  belt  scale. 

3.3.4.2  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  hopper  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means. 

3.3.4.3  Motion  Compensation.  A  hopper 
scale  must  be  equipped  with  automatic 
means  to  compensate  for  the  motion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  maximum 
permissible  errors.  Such  means  shall  be  a 
reference  load  cell  and  a  reference  mass 
weight  or  other  equally  efiiective  means. 
When  equivalent  means  are  utilized,  the 
manufacturer  must  provide  NMFS  with 
laboratory  or  field  test  results  demonstrating 
that  the  scale  can  weigh  accurately  at  sea. 

3.3.5  Installation  Conditions.  A  hopper 
scale  must  be  rigidly  installed  in  a  level 
condition. 

3.3.6  Marking.  A  hopper  scale  must  be 
marked  with  the  following: 

a.  Name,  initials,  or  trademark  of  the 
manufocturer  or  distributer. 

b.  Model  designation. 

c.  Non-repetitive  serial  number. 

d.  Maximum  capacity  (Max). 

e.  Minimum  capacity  (min). 

f.  Minimum  totalized  load  (Zmin). 

g.  Minimum  weighment 

h.  Value  of  the  scale  division  (d). 
i.  Temperature  range  (if  applicable), 
j.  Mains  voltage. 

3.3.6.1     Presentation.  Descriptive 
marlring«  must  be  reasonably  permanent  and 

Table  l 


grouped  together  in  a  place  visible  to  the 
operator. 
3.4    Tests. 

3.4.1  Standards.  The  error  of  the 
standards  used  must  not  exceed  25  percent 
of  the  mpe  to  be  applied. 

3.4.2  Laboratory  Tests. 

3.4.2.1  Influence  Quantity  and 
Disturbance  Tests.  Tests  must  be  conducted 
according  to  Annex  A  and  the  results  of  thete 
tests  must  be  within  the  values  specified  in 
section  3.2.1.1. 

3.4.2.2  Performance  Tests.  Performance 
tests  must  be  conducted  as  follows: 

a.  Increasing  load  test.  At  least  five 
increasing  load  tests  must  be  conducted  with 
test  loads  at  the  minimum  load,  at  a  load  near 
capacity,  and  at  2  or  more  critical  points  in 
between. 

b.  Decreasing  load  test.  A  decreasing  load 
test  must  be  conducted  with  a  test  load 
approximately  equal  to  one-half  capacity 
when  removing  the  test  loads  of  an 
increasing  load  test 

3.4.3  Initial  and  Periodic  Scale 
Inspections. 

At  least  two  increasing  load  tests  and  two 
decreasing  load  tests  must  be  conducted  as 
specified  in  3.4.2.2.  Additionally,  tests  must 
be  conducted  with  test  loads  approximately 
equal  to  the  weight  of  loads  at  which  the 
scale  is  normally  used. 

4.0    Platform  Scales  and  Hanging  Scales 

4.1  Applicability.  The  requirements  in 
this  section  apply  to  platform  and  hanging 
scales. 

4.2  Performance  Requirements. 

4.2.1    Maximum  Permissible  Errors  (mpe). 
The  following  mpes  are  specified  for 
laboratory  tests  and  initial  and  periodic 
inspections  of  scales  in  a  stationary 
installation.  A  stationary  vessel  refers  to  a 
vessel  that  is  tied  up  at  a  dock  or  anchored 
near  shore  and  is  not  under  power  at  sea. 

4.2.1.1  Laboratory  Tests.  Procedures  for 
disturfoaiu:e  tests  and  influence  foctors  are  in 
Annex  A.  The  following  mpies  are  sp>ecified 
for  these  tests. 

a.  Disturbances.  Significant  fault  (±1  scale 
division) 

b.  Influence  Factors.  Mpes  are  in  Table  1 
below. 

4.2.1.2  Increasing  and  Decreasing  Load 
and  Shift  Tests.  The  mpes  for  increasing  and 
decreasing  load  and  shift  tests  conducted  in 
a  laboratory  or  on  a  scale  installed  on  a 
stationary  vessel  are  in  Table  1. 


Test  load  in  scale  divisions  (d) 
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4.2.2  Minimum  Load:  Class  m  scale  20  d. 
Class  III  scale  10  d. 

4.2.3  //i/7uence  QuanW/es.  The  following 
requirements  apply  to  influence  factor  tests 
conducted  in  the  laboratory. 

4.2.3.1  Temperature.  A  scale  must 
comply  with  the  performance  and  technical 
requirements  at  temperatures  from  - 10"  C  to 
+40°  C.  However,  for  special  applications  the 
temperature  range  may  be  different,  but  the 
range  must  not  be  less  than  30°  C  and  must 
be  so  specified  on  the  descriptive  markings. 

4.2.3.1.1     Operating  Temperature.  A  scale 
must  not  display  or  print  any  usable  weight 
values  until  the  operating  temperature 
necessary  for  accurate  weighing  and  a  stable 
zero-balance  condition  have  been  attained. 

4.2.3.2  Poiver  Supply.  A  scale  must 
comply  with  the  performance  and  technical 
requirements  when  operated  within  - 15 
percent  to  -»^10  percent  of  the  power  supply 
specified  on  the  descriptive  markings. 

4.3     Technical  Requirements — 4.3.1 
Indicators  and  Printers — 4.3.1.1  General.  A 
scale  must  be  equipped  with  an  indicator  and 
a  printer.  The  indications  and  printed 
information  must  be  clear,  definite,  accurate, 
and  easily  read  under  any  conditions  of 
normal  operation  of  the  scale. 

4.3.1.2  VaJues  Defined.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations,  but  not  so 
positioned  as  to  interfere  with  the  accuracy 
of  reading. 

4.3.1.3  Units.  The  weight  units  indicated 
must  be  in  terms  of  kilograms  and  decimal 
subdivisions. 

4.3.1.4  Value  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  to  1 ,  2,  or  5. 
or  a  decimal  multiple  or  sub-multiple  of  1, 
2.  or  5. 

4.3.1.5  Printed  Infonrtation.  The 
information  printed  must  include: 

a.  For  fish  weight: 

i.  The  Federal  fisheries  or  processor  permit 
number. 

ii.  The  haul  or  set  number. 

ili.  Month,  day,  year,  and  time  (to  the 
nearest  minute)  of  weighing. 

iv.  Net  weight  of  the  fish. 

V.  For  the  event  logger  information 
specified  in  section  4.3.1.8. 

4.3.1.6  Permanence  of  Markings.  All 
required  indications,  markings,  and 
instructions  must  be  distinct  and  easily 
readable  and  must  be  of  such  character  that 
they  will  not  tend  to  become  obliterated  or 
illegible. 

4.3.1.7  Poiver  Loss.  In  the  event  of  a 
power  failure,  means  must  be  provided  to 
retain  in  a  memory  the  weight  of  the  last 
weighment  if  it  is  a  non-repeatable 
weighment. 

4.3.1.8  Adjustable  Components. 

a.  An  adjustable  component  that  can  affect 
the  performance  of  the  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means,  or 


b.  An  audit  trail  in  the  form  of  an  event 
logger  must  provide  the  following 
information  in  electronic  and  printed  form: 

1.  A  unique  identifying  number  from  000 
to  999  to  identify  the  ty()e  of  adjustment 
being  made  to  any  parameter  that  affects  the 
performance  of  the  scale. 

2.  The  parameter  and  amount  of  change. 

3.  The  source  of  the  change. 

4.  The  date  and  time  (to  the  nearest 
minute)  of  the  change. 

4.3.1.9  Zero-Loa<f  Adjustment.  A  scale 
must  be  equipped  with  a  manual  or  semi- 
automatic (push-button)  means  that  can  be 
used  to  adjust  the  zero-load  balance  or  no- 
load  reference  value. 

4.3.1.9.1  Manual.  A  manual  means  must 
be  operable  or  accessible  only  by  a  tool 
outside  of  or  entirely  separate  from  this 
mechanism  or  enclosed  in  a  cabinet. 

4.3.1.9.2  Semi-automatic.  A  semi- 
automatic means  must  meet  the  provisions  of 
3.1.8  or  must  only  be  operable  when  the 
indication  is  stable  within  ±1  scale  division 
and  caimot  be  operated  during  a  weighing 
cycle  (operation). 

4.3.1.10  Damping  Means.  A  scale  must  be 
equipped  with  effective  automatic  means  to 
bring  the  indications  quickly  to  a  readable 
stable  equilibrium.  Effective  automatic  means 
must  also  be  provided  to  permit  the 
recording  of  weight  values  only  when  the 
indication  is  stable  within  plus  or  minus  one 
scale  division. 

4.3.2  Weighing  Elements— *.3.2.\ 
Overload  Protection.  The  scale  must  be  so 
designed  that  an  overload  of  150  percent  or 
more  of  the  capacity  must  not  affect  the 
metiological  characteristics  of  the  scale. 

4.3.2.2  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means. 

4.3.2.3  Motion  Compensation.  A  hopper 
scale  must  be  equipped  with  automatic 
means  to  compensate  for  the  motion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  maximum 
permissible  errors.  Such  means  shall  be  a 
reference  load  cell  and  a  reference  mass 
weight  or  other  equally  effective  means. 
When  equivalent  means  are  utilized,  the 
manufacturer  must  provide  NMFS  with 
laboratory  or  field  test  results  demonstrating 
that  the  scale  can  weigh  accurately  at  sea. 

4.3.3  Installation  Conditions.  A  platform 
scale  must  be  rigidly  installed  in  a  level 
condition.  A  hanging  scale  must  be  freely 
suspended  from  a  fixed  suppori  or  a  crane 
when  in  use. 

4.3.4  Marking.  A  scale  must  be  marked 
with  the  following: 

a.  Name,  initials,  or  trademark  of  the 
manufacturer  or  distributer. 

b.  Model  designation. 

c.  Non-repetitive  serial  number. 

d.  Maximum  capacity  (Max). 

e.  Minimum  capacity  (min). 

f.  Temperature  range  (if  applicable). 

g.  Mains  voltage. 

4.3.4.1     Presentation.  Descriptive 
markings  must  be  reasonably  permanent  and 
grouped  together  in  a  place  visible  to  the 
operator. 


4.4     Tests. 

4.4.1  Stan  dards.  Theerrorofthe 
standards  used  must  not  exceed  25  percent 
of  thempe  applied. 

4.4.2  Laboratory  Tests — 4.4.2.1  Influence 
Quantities  and  Disturbance  Tests.  Tests  must 
be  conducted  according  to  Annex  A  and  the 
results  of  these  tests  must  be  within  the 
values  specified  in  section  4.2.1.1. 

4.4.2.2    Performance  Tests.  Performance 
tests  must  be  conducted  as  follows: 

a.  Increasing  load  test.  At  least  five 
increasing  load  tests  must  be  conducted  with 
test  loads  at  the  minimum  load,  at  a  load  near 
capacity,  and  at  2  or  more  critical  points  in 
between. 

b.  Shift  test  (platform  scales  only).  A  shift 
test  must  be  conducted  during  the  increasing 
load  test  at  one-third  capacity  test  load 
centered  in  each  quadrant  of  the  platform. 

c.  Decreasing  load  test.  A  decreasing  load 
test  must  be  conducted  with  a  test  load 
approximately  equal  to  one-half  capacity 
when  removing  the  test  loads  of  an 
increasing  load  test. 

4.4.3  Initial  and  Periodic  Scale 
Inspections. 

At  least  two  increasing  load  tests,  shift 
tests,  and  decreasing  load  tests  must  be 
conducted  as  specified  in  4.4.2.2. 
Additionally  tests  must  be  conducted  with 
test  loads  approximately  equal  to  the  weight 
of  loads  at  which  the  scale  is  normally  used. 
The  results  of  all  tests  must  be  as  specified 
in  Table  1. 

5.0    Definitions 

Audit  tnii/— An  electronic  count  and/or 
information  record  of  the  changes  to  the 
values  of  the  calibration  or  configuration 
parameters  of  a  device. 

Automatic  Hopper  Scale — A  hopper  scale 
adapted  to  the  automatic  weighing  of  a  bulk 
commodity  (fish)  in  predetermined  amounts. 
Capacities  vary  from  50  lb  (22.7  kg)  to 
100,000  lb  (45.36  mt).  Generally  equipped 
with  a  control  panel,  with  functions  to  be  set 
by  an  operator,  including  the  start  of  an 
automatic  operation.  (See  definition  of 
hopper  scale). 

Belt  Scale — A  scale  that  employs  a 
conveyor  belt  in  contact  with  a  weighing 
element  to  determine  the  weight  of  a  bulk 
commodity  being  conveyed.  It  is  generally  a 
part  of  a  system  comprised  of  an  input 
conveyor,  the  flow  scale,  and  an  output 
conveyor.  The  conveyor  belt  may  be 
constructed  of  various  materials,  including 
vulcanized  rubber,  canvas,  and  plastic.  The 
capacity  is  generally  specified  in  terms  of  the 
amount  of  weight  that  can  be  determined  in 
a  specified  time,  and  can  vary  from  for 
example  1  ton  per  hour  to  100  or  more  tons 
per  hour.  An  operator  generally  directs  the 
flow  of  product  onto  the  input  conveyor. 

Calibration  Mode — A  means  by  which  the 
span  of  a  scale  can  be  adjusted  by  placing  a 
known  "test  weight"  on  the  scale  and 
manually  operating  a  key  on  a  key  board. 

Distuiixinces — An  influence  that  may 
occur  during  the  use  of  a  scale  but  is  not 
within  the  rated  operating  conditions  of  the 
scale. 

Event  logger — A  form  of  audit  trail 
containing  a  series  of  records  where  each 
record  contains  the  number  from  the  event 
counter  corresponding  to  the  change  to  a 
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sealable  parameter,  the  identification  of  the 
parameter  that  was  changed,  the  time  and 
date  when  the  parameter  was  changed,  and 
the  new  value  of  the  parameter. 

Final  Weighment — The  last  partial  load 
weighed  on  a  hopper  scale  that  is  part  of  the 
weight  of  many  loads  (haul,  set,  etc.). 

Hanging  Scale — A  scale  that  is  designed  to 
weigh  a  load  that  is  freely  suspended  from 
an  overhead  crane  or  it  may  be  permanently 
installed  in  an  overhead  position.  The  load 
receiver  may  be  a  part  of  the  scale  such  as 
a  pan  suspended  on  chains,  or  simply  a  hook 
that  is  used  to  "pick-up"  the  container  of  the 
commodity  to  be  weighed.  The  technology 
employed  may  be  mechanical,  electro- 
mechanical, or  electronic.  The  loads  can  be 
applied  either  manually  or  by  such  means  as 
a  crane. 

Hopper  Scale — A  scale  designed  for 
weighing  individual  loads  of  a  bulk 
commodity  (fish).  The  load  receiver  is  a 
cylindrical  or  rectangular  container  mounted 
on  a  weighing  element  The  weighing 
element  may  be  mechanical  levers,  a 
combination  of  levers  and  a  load  cell,  or  all 
load  cells.  The  capacity  can  vary  from  <  50 
lb  (22.7  kg)  to  >  100,000  lb  (45.36  mt).  The 
loads  are  applied  &t)m  a  bulk  source  by  such 
means  as  a  conveyor  or  storage  hopper.  Each 
step  of  the  weighing  process,  that  is  the 
loading  and  unloading  of  the  weigh  hopper, 
is  controlled  by  an  operator. 

Indicator — That  part  of  a  scale  that 
indicates  the  quantity  that  is  being  weighed. 

Influence  Factor — A  value  of  an  influence 
quantity,  e.g.,  10",  that  sptecifies  the  limits  of 
the  rated  operating  conditions  of  the  scale. 

Influence  Quantity — A  quantity  that  is  not 
the  subject  of  the  measurement  but  which 
influences  the  measurement  obtained  within 
the  rated  operating  conditions  of  the  scale. 

Influence  Quantity  and  Disturbance 
Testa — Type  evaluation  tests  conducted  in  a 
laboratory  to  determine  the  capability  of  the 
scale  under  test  to  perform  correctly  in  the 
environmental  influences  in  which  they  are 
used  and  when  subjected  to  certain 
disturbances  that  may  occur  during  the  use 
of  the  scale. 

Initial  Verification — The  first  evaluation 
(insptection  and  test)  of  a  production  model 
of  a  weighing  instrument  that  has  been  type 
evaluated  to  determine  that  the  production 
model  is  consistent  with  the  model  that  had 
been  submitted  for  type  evaluation. 

Knovim  Weight  Test — A  test  in  which  the 
load  applied  is  a  test  weight  with  a  known 
value  simulating  the  weight  of  the  material 
that  is  usually  weighed. 

Load  Receiver — That  part  of  the  scale  in 
which  the  quantity  is  placed  when  being 
weighed. 

Material  Test — A  test  using  a  material  that 
is  the  same  or  similar  to  the  material  that  is 
usually  weighed,  (he  weight  of  which  has 
been  determined  by  a  scale  other  than  the 
scale  under  test. 

Maximum  flow-rate — The  maximum  flow- 
rate  of  material  specified  by  the  manufacttirer 
at  which  a  belt  scale  can  pwrform  correctly. 

Minimum  flow-rate — The  minimum  flow- 
rate  specified  by  the  manu&cturer  at  which 
a  belt  scale  can  perform  correctly. 

Minimum  Load — The  smallest  weight  load 
that  can  be  determined  by  the  scale  that  is 
considered  to  be  metrologically  acceptable. 


Minimum  Totalized  Load — The  smallest 
weight  load  that  can  be  determined  by  a  belt 
scale  that  is  considered  to  be  metrologically 
acceptable. 

Minimum  Weighment — The  smallest 
weight  that  can  be  determined  by  a  hopper 
scale  that  is  considered  to  be  metrologically 
acceptable. 

Motion  (Jompensation — The  me«ns  used  to 
compensate  for  the  motion  of  the  vessel  at 
sea. 

No-load  Reference  Value — A  weight  value 
obtained  by  a  hopper  scale  when  the  load 
receiver  (hopper)  is  empty  of  the  product  that 
was  or  is  to  be  weighed. 

Non-repeatable  Weighment — A  process 
where  the  product  after  being  weighed  is 
disposed  with  in  such  a  manner  that  it 
cannot  be  retrieved  to  be  reweighed. 

Number  of  Scale  Divisions  (n) — The 
number  of  scale  divisions  of  a  scale  in 
normal  operation.  It  is  the  quotient  of  the 
scale  capacity  divided  by  the  value  of  the 
scale  division,  n  =  Max/d 

Performance  Requirements — A  part  of  the 
regulations  or  standards  that  applies  to  the 
weighing  performance  of  a  scale,  e.g., 
maximtim  permissible  errors. 

Performance  Test — A  test  conducted  to 
determine  that  the  scale  is  performing  within 
the  maximum  permissible  errors  applicable. 

Periodic  Verification — A  verification  of  a 
weighing  instrument  at  an  interval  that  is 
specified  by  regulation  or  administrative 
ruling. 

Platform  Scale — A  scale  by  the  nature  of  its 
physical  size,  arrangement  of  parts,  and 
relatively  small  capacity  (generally  500  lb 
(226.8  kg)  or  less)  that  is  adapted  for  use  on 
a  bench  or  counter  or  on  the  floor.  Load 
receiver  dimensions  include,  for  example,  5 
X  5  inches  (12.25  x  12.24  cm),  18  x  24  inches 
(45.7  X  61.0  cm),  and  30  x  30  inches  (76.2  x 
76.2  cm).  A  platform  scale  can  be  self 
contained,  that  is,  the  indicator  and  load 
receiver  and  weighing  elements  are  all 
comprised  of  a  single  unit,  or  the  indicator 
can  be  connected  by  cable  to  a  separate  load 
receiver  and  weighing  element  The 
technology  used  may  be  mechanical,  electro- 
mechanical, or  electronic.  Loads  are  applied 
manually. 

Rated  Capacity — The  maximiim  flow-rate 
in  terms  of  weight  per  unit  time  specified  by 
the  manufacturer  at  which  a  belt  scale  can 
perform  correctly. 

Scaye  Division  (d) — The  smallest  digital 
subdivision  in  units  of  mass  that  is  indicated 
by  the  weighing  instrument  in  normal 
operation. 

Sealing — A  method  used  to  prevent  the 
adjustment  of  certain  operational 
characteristics  or  to  indicate  that  adjustments 
have  been  made  to  those  operabonal 
characteristics. 

Security  Seals  or  Means — A  physical  seal 
such  as  a  lead  and  wire  seal  or  a  key  or  code 
that  when  a  change  is  made  in  the  operating 
or  performance  characteristics  of  a  scale  it 
becomes  evident 

Significant  Fault — An  error  greater  than  the 
value  specified  for  a  (wrticular  scale.  For  a 
belt  scale:  A  fault  greater  than  0.18  percent 
of  the  weight  value  equal  to  the  minimiim 
totalized  load.  For  all  other  scales:  1  scale 
division  (d).  A  significant  bult  does  not 


include  faults  that  result  from  simultaneous 
and  mutually  independent  causes  in  the  belt 
scale;  faults  that  imply  the  impossibility  of 
performing  any  measurement;  transitory 
faults  that  are  momentary  variations  in  the 
indications  that  cannot  be  interpreted, 
memorized,  or  transmitted  as  a  measurement 
result;  faults  so  serious  that  they  will 
inevitably  be  noticed  by  those  interested  in 
the  measurement 

Simulated  Material  Test — A  test  in  which 
the  load  applied  is  test  material  simulating 
the  weight  of  the  material  that  is  usually 
weighed. 

Simulated  Test — A  test  in  which  the 
weight  indications  are  developed  by  means 
other  than  weight,  e.g.,  a  load  cell  simulator. 

Stationary  Installation — An  installation  of 
a  scale  in  a  bcility  on  land  or  a  vessel  that 
is  tied-up  to  a  dock  or  in  dry  dock. 

Subsequent  Verification — Any  evaluation 
of  a  weighing  instrument  following  the  initial 
verification. 

Suitability  for  Use — A  judgement  that  must 
be  made  that  certain  scales  by  nature  of  their 
design  are  appropriate  for  given  weighing 
applications. 

Technical  Requirements — A  part  of  the 
regulations  or  standards  that  applies  to  the 
operational  functions  and  characteristics  of  a 
scale,  e.g.,  capacity,  scale  division,  tare. 

Testing  Laboratory — A  facility  for 
conducting  type  evaluation  examinations  of 
a  scale  that  can  establish  its  competency  and 
proficiency  by  such  means  as  ISO  Guide  25. 
ISO  9000,  EN  45011,  NVLAP,  MTEP). 

Type  Evaluation — A  process  for  evaluating 
the  compliance  of  a  weighing  instrument 
with  the  appropriate  standard  or  regulation. 

User  Requirements — A  part  of  the 
regulations  or  standards  that  applies  to  the 
ofterator/owner  of  the  scale. 

Weighment — A  single  complete  weighing 
operation. 

Annex  A  to  Appendix  A — Inflnence  Quantity 
and  Disturbance  Tests 

A.l     General — Included  in  this  Annex  are 
tests  that  are  intended  to  ensure  that 
electronic  scales  can  perform  and  function  as 
intended  in  the  environment  and  under  the 
conditions  specified.  Each  test  indicates, 
where  appropriate,  the  reference  condition 
under  which  the  intrinsic  error  is 
determined. 

A.2    Test  Considerations 

A.2.1    All  electronic  scales  of  the  same 
category  must  be  subjected  to  the  same 
p>erformance  test  program. 

A.2.2    Tests  must  be  carried  out  on  fully 
operational  equipment  in  their  normal 
operational  state.  When  connected  in  other 
than  a  normal  configuration,  the  procedure 
must  be  mutually  agreed  to  by  NMFS  and  the 
applicant 

A.2. 3     When  the  eSect  of  one  factor  is 
being  evaluated,  all  other  factors  are  to  be 
held  relatively  constant,  at  a  value  close  to 
normal. 

A.2. 3.1    The  temperature  is  deemed  to  be 
practically  constant  when  the  difference 
between  the  extreme  temperatures  noted 
during  the  test  does  not  exceed  5°  C  and  the 
variation  in  time  does  not  exceed  5°  C  per 
hour. 
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A.2.4     Energize  the  equipmeiU  under  test 
(EUT)  for  a  period  of  time  at  least  equal  to 
the  warm-up  time  specified  by  the 
manufacturer  and  maintain  throughout  the 
duration  of  the  test. 

A.3  Tests 


Test 

Characteristics 

Conditions 

under  test 

applied 

A.3.1     Static 

Influence  lac- 

mpe 

temperatures. 

tor. 

A.3.2    Damp 

Influence  fac- 

mpe 

heat,  steady 

tor. 

state. 

A.3.3    Power 

Influence  (ac- 

mpe 

vottage  vari- 

tor. 

ation. 

A.3.4    Short 

Disturtiance  .... 

sf 

time  power 

reduction. 

A.3.5    Bursts 

Disturt)ance  .... 

s( 

A.3.6    Electro- 

Distuft)ance .... 

sf 

static  dis- 

charge. 

A.3.7    Electro- 

Disturtance .... 

sf 

magnetic 

susceptibility. 

A.3    Tests 

A.3.1    Static  Temperatures 

Test  method:  Dry  heat  (non  condensing) 
and  cold. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  maximum  permissible 
under  conditions  of  high  and  low 
temperature. 

Reference  to  standard:  See  Bibliography 

(1). 

Test  procedure  in  brief:  The  test  consists  of 
exposure  of  the  EUT  to  the  high  and  low 
tem(>eratures  specified  in  section  2.2.4.1  for 
belt  scales,  section  3.2.4.1  for  automatic 
hoppwr  scales,  and  section  4.2.3.1  for 
platform  scales  and  hanging  scales,  under 
"bee  air"  condition  for  a  2-hour  pteriod  after 
the  EUT  has  reached  temperature  stability. 
The  EUT  must  be  tested  during  a  weighing 
operation  consisting  of: 

For  belt  scales — the  totalization  of  the  Zma,, 
2  times  each  at  approximately  the  minimum 
flow  rate,  an  intermediate  flow  rate,  and  the 
maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  at  least  five 
different  test  loads  or  simulated  loads  under 
the  following  conditions: 

a.  At  a  reference  temperature  of  20  *C 
following  conditioning. 

b.  At  the  specified  high  temperature,  2 
hours  after  achieving  temperature 
stabilization. 

c.  At  the  specified  low  temperature.  2 
hours  after  achieving  temperature 
stabilization. 

d.  At  a  temperature  of  S*  C.  2  hours  after 
achieving  temperature  stabilization. 

e.  After  recovery  of  the  EUT  at  the 
reference  temperature  of  20°  C. 

Test  severities:  Duration:  2  hours. 
Number  of  test  cycles:  At  least  one  cycle. 
Maximum  allowable  variations: 
All  functions  must  operate  as  designed. 
All  indications  must  be  within  the 
applicable  maximum  permissible  errors. 


Conduct  of  test:  Refer  to  the  International 
Electrotechnical  Commission  (lEC) 
Publications  mentioned  in  Bibliography  (1) 
for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures 

Preconditioning:  16  hours. 

Condition  of  BUT:  Normal  power  supplied 
and  "on"  for  a  time  period  equal  to  or  greater 
than  the  warm-up  time  specified  by  the 
manufacturer.  Power  is  to  be  "on"  for  the 
duration  of  the  test. 

Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test 

Test  sequence: 

Stabilize  the  EUT  in  the  chamber  at  a 
reference  temperature  of  20*  C.  Conduct  the 
tests  as  specified  in  the  test  procedure  in 
brief  and  record  the  following  data: 

a.  Date  and  time. 

b.  Temperature. 

c.  Relative  humidity. 

d.  Test  load. 

e.  Indication. 

f.  Errors. 

g.  Functions  performance. 

Increase  the  temperature  in  the  chamber  to 
the  high  temperature  specified.  Check  by 
measurement  that  the  EUT  has  reached 
temperature  stability  and  maintain  the 
tem(>erature  for  2  hours.  Following  the  2 
hours,  repeat  the  tests  and  record  the  test 
data  indicated  above. 

Reduce  the  temperature  in  the  chamber  as 
per  the  lEC  procedures  to  the  low 
temperature  specified.  After  temperature 
stabilization,  allow  the  EUT  to  soak  for  2 
hours.  Following  the  2  hours,  repeat  the  tests 
and  record  the  test  data  as  indicated  above. 

Raise  the  temperature  in  the  chamber  as 
per  the  lEC  procedures  to  5'  C.  After 
temperature  stabilization,  allow  the  EUT  to 
soak  for  2  hours.  Following  the  2  hours, 
repeat  the  tests  and  record  the  test  data  as 
indicated  above.  Note:  This  test  relates  to  a 
-  10*  C  to  -)-40*  C  range.  For  special  ranges, 
it  may  not  be  necessary. 

Raise  the  temperature  in  the  chamber  as 
fwr  the  lEC  procedures  and  to  the  20*  C 
reference  temperature.  After  recovery,  repeat 
the  tests  and  record  the  test  data  as  indicated 
above. 

A.3.2     Damp  Heat.  Steady  State 

Test  method:  Damp  heat,  steady  state. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  maximum  permissible 
errors  under  conditions  of  high  humidity  and 
constant  temperatiue. 

Reference  to  standard:  See  Bibliography 
(2). 

Test  procedure  in  brief:  The  test  consists  of 
exposure  of  the  EUT  to  a  constant 
tem(>erature  at  the  upper  limit  of  the 
temperature  range  and  a  constant  relative 
humidity  of  85  percent  for  a  two  day  period. 
The  EUT  must  be  tested  during  a  weighing 
operation  consisUn^  of: 

For  belt  scales — the  totalization  of  the  £„,„. 
2  times  each  at  approximately  the  minimum 
flow  rate,  an  intermediate  Qow  rate,  and  the 
maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  at  least  five 
different  test  loads  or  simulated  loads  at  a 
reference  temperature  of  20°  C  and  a  relative 


Jiumidily  01  bu  percent  following 
conditioning,  and  at  the  upper  limit 
temperature  and  a  relative  humidity  of  85 
percent,  2  days  following  temperature  and 
humidity  stabilization. 

Test  severities: 

Temperature:  upper  limit. 

Humidity:  85  percent  (non-condensing). 

Diiration:  2  days. 

Number  of  test  cycles:  At  least  one  test 

Maximum  allowable  variations: 

All  functions  must  operate  as  designed. 

All  indications  must  be  within  the 
applicable  maximum  permissible  errors. 

Conduct  of  the  test:  Refer  to  the  lEC 
Publications  mentioned  in  Bibliography  (2) 
for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures 

Preconditioning:  None  required. 

Condition  of  EUT: 

Normal  power  supplied  and  "on"  for  a 
time  {jeriod  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacturer. 
Power  is  to  be  "on"  for  the  duration  of  the 
test. 

The  handling  of  the  EUT  must  be  such  that 
no  condensation  of  water  occun  on  the  EUT. 

Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test 

Test  sequence: 

Allow  3  hours  for  stabilization  of  the  EUT 
at  a  reference  temjierature  of  20*  C  and  a 
relative  humidity  of  50  percent.  Following 
stabilization,  conduct  the  tests  as  specified  in 
the  test  procedures  in  brief  and  record  the 
following  data: 

a.  Date  and  time. 

b.  Temperature. 

c.  Relative  humidity. 

d.  Test  load. 

e.  Indication. 

f.  Errore. 

g.  Functions  performance. 

Increase  the  temperature  in  the  chamber  to 
the  specified  high  temperature  and  a  relative 
humidity  of  85  percent.  Maintain  the  EUT  at 
no  load  for  a  period  of  2  days.  Following  the 
2  days,  repeat  the  tests  and  record  the  test 
data  as  indicated  above. 

Allow  full  recovery  of  the  EUT  before  any 
other  tests  are  performed. 

A.3.3    Power  Voltage  Variation 

A.3.3.1    AC  power  supply 

Test  method:  Variation  in  AC  mains  power 
supply  (single  phase). 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  maximum  permissible 
errors  luider  conditions  of  varying  AC  mains 
power  supply. 

Reference  to  standard:  See  Bibliography  (3) 

Test  procedure  in  brief:  The  test  consists  of 
subjecting  the  EUT  to  AC  mains  power 
during  a  weighing  operation  consisting  of: 

For  belt  scales — while  totalizing  the  Imio  at 
the  maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — at  no  load  and  a  test  load 
between  50  percent  and  100  percent  of 
weighing  capacity. 

Test  severities:  Mains  voltage:  upper  limit 
U  (nom)  >10  percent;  lower  limit  U  (nom) 
- 15  percent. 

Number  of  test  cycles:  At  least  one  cycle. 

Maximum  allowable  variations: 
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AH  functions  must  operate  correctly. 

All  indications  must  be  within  maximum 
permissible  errors  specified  in  sections  2,  3, 
or  4  of  this  handbook. 

Conduct  of  the  test: 

Preconditioning:  None  required. 

Test  equipment:  Variable  power  source, 
Calibrated  voltmeter.  Load  cell  simulator,  if 
applicable. 

Condition  ofEUT: 

Normal  power  supplied  and  "on"  for  a 
time  pwriod  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufocturer. 

Adjust  the  EIJT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test 

Test  sequence: 

Stabilize  the  power  supply  at  nominal 
voltage  ±2  p>ercent. 

Conduct  the  tests  specified  in  the  test 
procedure  in  brief  and  record  the  following 
data: 

date  and  time, 
temperature, 
relative  humidity, 
power  supply  voltage, 
test  load, 
indications, 
errors, 
ftincticHis  performance. 

Reduce  the  power  supply  to  - 15  percent 
nominal. 

Repeat  the  test  and  record  the  test  data  as 
indicated  above. 

Increase  the  power  supply  to  -kIO  percent 
nominal. 

Repeat  the  test  and  record  the  test  data  as 
indicated  above. 

Unload  the  EUT  and  decrease  the  power 
supply  to  nominal  power  ±2  percent. 

Repeat  the  test  and  record  the  test  data  as 
indicated  above. 

Note:  In  case  of  three  phase  power  supply, 
the  voltage  variation  must  apply  for  each 
phase  successively.  Frequency  variation 
applies  for  all  phases  simultaneously. 

A.3.3.2    DC  power  supply 

Under  consideration. 
A.3.4     Short  Time  Power  Reduction 

Test  method:  Short  time  interruptions  and 
reductions  in  mains  voltage. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  significant  fault  under 
conditions  of  short  time  mains  voltage 
interruptions  and  reductions. 

Reference  to  standard:  See  Bibliography  (4) 
lEC  Publication  1000-4-11  (1994). 

Test  procedure  in  brief:  The  test  consists  of 
subjecting  the  EUT  to  voltage  interruptions 
from  nominal  voltage  to  zero  voltage  for  a 
period  equal  to  8-10  ms,  and  from  nominal 
voltage  to  50  percent  of  nominal  for  a  fteriod 
equal  to  16-20  ms.  The  mains  voltage 
interruptions  and  reductions  must  be 
repeated  ten  times  with  a  time  interval  of  at 
least  10  seconds.  This  test  is  conducted 
during  a  weighing  operation  consisting  of: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  Zmn  (or  a  time 
sufficient  to  complete  the  test). 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  one  small  test 
load  or  simulated  load. 

Test  severities:  One  hundred  percent 
voltage  interruption  for  a  period  equal  to  8- 


10  ms.  Fifty  percent  voltage  reduction  for  a 
period  equal  to  16-20  ms. 

Number  of  test  cycles:  Ten  tests  with  a 
minimum  of  10  seconds  between  tests. 

Maximum  allowable  variations:  The 
difference  between  the  weight  indication  due 
to  the  disturbance  and  the  indication  without 
the  disturbance  either  must  not  exceed  1  d 
or  the  EUT  must  detect  and  act  upon  a 
significant  fault. 

Conduct  of  the  test: 

Preconditioning:  None  required. 

Test  equipment: 

A  test  generator  suitable  to  reduce  the 
amplitude  of  the  AC  voltage  from  the  mains. 
The  test  generator  must  be  adjusted  before 
connecting  the  EUT. 

Load  cell  simulator,  if  applicable. 

Condition  of  EUT: 

Normal  power  supplied  and  "on"  for  a 
time  f>eriod  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacturer. 

Adjust  the  EITT  as  close  to  zero  indication 
as  practicable  prior  to  the  test 

Test  sequence: 

Stabilize  all  factors  at  nominal  reference 
conditions. 

Totalize  as  indicated  above  and  record  the 
following  data: 
date  and  time, 
temperature, 
relative  humidity, 
power  supply  voltage, 
test  load, 
indications, 
errors, 
functions  performance. 

Interrupt  the  power  supply  to  zero  voltage 
for  a  fwriod  equal  to  8-10  ms.  During 
Lnterruplion  observe  the  eSect  on  the  EUT 
and  record,  as  appropriate. 

Repeat  the  above  4  additional  times 
making  sure  that  there  is  a  10  second  interval 
between  repetitions.  Observe  the  efiect  on  the 
EUT. 

Reduce  the  povrar  supply  to  50  percent  of 
nominal  voltage  for  a  period  equal  to  16-20 
ms.  During  reduction  observe  the  effect  on 
the  EXIT  and  record,  as  appropriate. 

Repeat  the  above  4  additional  times 
makiiig  sure  that  there  is  a  10  second  interval 
between  repetiticms.  Observe  the  eSect  on  the 
EUT. 

A.3.S    Bursts 

Test  method:  Electrical  bursts. 

Object  of  the  test.  To  verify  compliance 
with  the  provisions  in  this  manual  under 
conditions  where  electrical  bursts  are 
superimposed  on  the  mains  voltage. 

Reference  to  standard:  See  Bibliography  (5) 

Test  procedure  in  brief. 

The  test  consists  of  subjecting  the  EUT  to 
bursts  of  double  exponential  wave-form 
transient  voltages.  Elach  spike  must  have  a 
rise  in  time  of  5  ns  and  a  half  amplitude 
duration  of  50  ns.  The  bufst  length  must  be 
IS  ms,  the  burst  pteriod  (repetition  time 
interval)  must  be  300  ms.  This  test  is 
conducted  during  a  weighing  operation 
consisting  of: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  £„„  (or  a  time 
sufficient  to  complete  the  test). 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  one  small  test 
load  or  simulated  load. 


Test  seventies:  Amplitude  (peak  value) 
1000  V. 

Number  of  test  cycles:  At  least  10  positive 
.  and  10  negative  randomly  phased  btirsts 
must  be  applied  at  1000  V. 

Maximum  allowable  variations:  The 
difference  between  the  indication  due  to  the 
disturbance  and  the  indication  without  the 
disturbance  either  must  not  exceed  the 
values  given  in  section  T.5.5,  or  the  EUT 
must  detect  and  act  upon  a  significant  fault 

Conduct  of  the  test:  Refer  to  the  lEC 
Publication  referenced  in  BibUography  (5)  for 
detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures: 

Test  equipment 

A  burst  generator  having  an  output 
im[>edance  of  50  ohms^ 

Test  conditions: 

The  burst  generator  must  be  adjusted 
before  connecting  the  EUT.  The  bursts  must 
be  coupled  to  the  EUT  both  on  conunon 
mode  and  differential  mode  interferei>ce. 

Condition  of  EUT:  Normal  pkower  supplied 
and  "on"  for  a  time  pwriod  equal  to  or  greater 
than  the  warm-up  time  specified  by  the 
manufacturer. 

Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test 

Test  sequence: 

Stabilize  all  factors  at  nominal  refierence 
conditions. 

Conduct  the  test  as  indicated  above  and 
record  the  following  data: 
date  and  time, 
temperature, 
relative  humidity, 
test  load, 
indication, 
errors, 
functions  performance. 

Subject  the  EUT  to  at  least  10  positive  and 
10  negative  randomly  phased  bursts  at  the 
1000  V  mode.  Observe  the  effect  on  the  EUT 
and  record,  as  appropriate. 

Stabilize  ail  foctors  at  nominal  reference 
conditions. 

Repeat  the  test  and  record  tiw  test  data  as 
indicated  above. 

A.3.6    Electrostatic  Discharge 

Test  method:  Electrostatic  discharge  (ESD). 

Object  of  the  test.  To  verify  compliance 
with  the  provisions  of  this  manual  under 
conditions  of  electrostatic  discharges. 

Reference  to  standard:  See  Bibliography  (6) 

Test  procedure  in  brief. 

A  capacitor  of  150  pF  is  charged  by  a 
suitable  DC  voltage  source.  The  capacitor  is 
then  discharged  through  the  EUT  by 
connecting  one  terminal  to  ground  (chassis) 
and  the  other  via  1 50  ohm  to  surfaces  which 
are  normally  accessible  to  the  operator.  This 
test  is  conducted  during  a  weighing 
operation  consisting  of: 

For  belt  scales — while  totalizing  at  the 
maxiTniim  flow  rate  at  least  the  1mm  (or  a  time 
sufficient  to  complete  the  test). 

For  platform,  hanging,  and  automatic 
hopper  scales — test  with  one  small  test  load 
or  simulated  load. 

Test  severities: 

Air  Discharge:  up  to  and  including  8  kV. 

Contact  Discharge:  up  to  and  including  6 
kV. 
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Number  of  test  cycles:  At  least  10 
discharges  miist  be  applied  at  intervals  of  at 
least  10  seconds  between  discharges. 

Maximum  allowable  variations: 

The  difference  between  the  indication  due 
to  the  disturbance  and  the  indication  without 
the  disturbance  either  must  not  exceed  the 
values  indicated  in  section  T.5.5,  or  the  EUT 
must  detect  and  act  upon  a  significant  fault 

Conduct  of  the  test:  Refer  to  the  lEC 
Publication  mentioned  in  Bibliography  (4)  for 
detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures 

Preconditioning:  None  required. 

Condition  of  EUT: 

The  EUT  without  a  ground  terminal  must 
be  placed  on  a  grounded  plate  which  projects 
beyond  the  EUT  by  a^east  0. 1  m  on  all  sides. 
The  ground  connection  to  the  capacitor  must 
be  as  short  as  possible. 

Normal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufocturer. 
Power  is  to  be  "on"  for  the  duration  of  the 
test 

The  EUT  must  be  operating  under  standard 
atmospheric  conditions  for  testing. 

Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test 

Test  sequence: 

Stabilize  all  factors  at  nominal  reference 
conditions. 

Conduct  test  as  indicated  above  and  record 
and  the  following  data: 

date  and  time. 

temperature, 

relative  humidity, 

power  supply  voltage, 

test  load, 

indication, 

errors, 

functions  performance. 

Approach  the  EUT  with  the  discharge 
electrode  until  discharge  occurs  and  then 
remove  it  before  the  next  discharge.  Observe 
the  effect  of  the  discharge  on  the  EUT  and 
record,  as  appropriate. 

Repeat  the  above  step  at  least  9  more  times, 
making  sure  to  wait  at  least  10  seconds 
between  successive  discharges.  Observe  the 
effect  on  the  EUT  and  record  as  appropriate. 

Stabilize  all  factors  at  nominal  reference 
conditions. 

Repeat  the  test  and  record  the  test  data  as 
indicated  above. 

A.3.7    Electromagnetic  Susceptibility 

Test  method:  Electromagnetic  fields 
(radiated). 

Object  of  the  test: 

To  verify  compliance  with  the  provisions 
in  this  manual  under  conditions  of 
electromagnetic  fields. 

Reference  to  standard:  See  Bibliography  (7) 

Test  procedure  in  brief: 

The  EUT  is  placed  in  an  EMI  chamber  and 
tested  under  normal  atmospheric  conditions. 
This  test  is  first  conducted  at  one  load  in  a 
static  mode  and  the  frequencies  at  which 
susceptibility  is  evident  are  noted.  Then  tests 
are  conducted  at  the  problem  frequencies,  if 
any,  during  a  weighing  operation  consisting 
of: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  £„,„  (or  a  time 


sufficient  to  complete  the  test).  It  is  then 
exposed  to  electromagnetic  field  strengths  as 
specified  in  the  "Test  severities"  section 
below. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  one  small  test 
load. 

The  field  strength  can  be  generated  in 
various  ways: 

1.  the  strip  line  is  used  at  low  frequencies 
(below  30  MHz  or  in  some  cases  150  MHz) 
for  small  EUT's; 

2.  the  long  wire  is  used  at  low  frequencies 
(below  30  MHz)  for  larger  EUT's; 

3.  dipcle  antetuas  or  antennas  with 
circular  (>olarization  placed  1  m  trom  the 
EUT  are  used  at  high  frequencies. 

Under  exposure  to  electromagnetic  fields 
the  EUT  is  again  tested  as  indicated  above. 

Test  severities:  Frequency  range:  26 — 1000 
MHz 

Field  strength:  3  V/m 

Modulation:  80  percent  AM,  1  kHz  sine 
wave 

Number  of  test  cycles:  Conduct  test  by 
continuously  scanning  the  specified 
frequency  range  while  maintaining  the  field 
strength. 

Maximum  allowable  variations:  The 
difference  between  the  indication  due  to  the 
disturbance  and  the  indication  without  the 
disturbance  either  must  not  exceed  the 
values  given  in  this  manual,  or  the  EUT  must 
detect  and  act  upon  a  significant  fault. 

Conduct  of  the  test:  Refer  to  the  EEC 
Publication  referenced  in  Bibliography  (7)  for 
detailed  information  on  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures. 

Test  conditions: 

The  specified  field  strength  must  be 
established  prior  to  the  actual  testing 
(without  the  EUT  in  the  field).  At  least  1  m 
of  all  external  cables  must  be  included  in  the 
exposure  by  stretching  them  horizontally 
from  the  EUT. 

The  field  strength  must  be  generated  in  two 
orthogonal  ptolarizations  and  the  frequency 
range  scanned  slowly.  If  antennas  with 
circular  polarization,  i.e.,  log-spiral  or  helical 
antennas,  are  used  to  generate  the 
electromagnetic  field,  a  change  in  the 
position  of  the  antennas  is  not  required. 
When  the  test  is  carried  out  in  a  shielded 
enclosure  to  comply  with  international  laws 
prohibiting  interference  to  radio 
communications,  care  needs  to  be  taken  to 
handle  reflections  bom  the  walls.  Anechoic 
shielding  might  be  necessary. 

Condition  of  EUT:  Normal  power  supplied 
and  "on"  for  a  time  period  equal  to  or  greater 
than  the  warm-up  time  specified  by  the 
manufacturer.  Power  is  to  be  "on"  for  the 
duration  of  the  test.  The  EUT  must  be 
operating  under  standard  atmospheric 
conditions  for  testing. 

Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  sequence:  Stabilize  all  factors  at 
nominal  reference  conditions. 

Conduct  the  test  as  indicated  above  and 
record  the  following  data: 
date  and  time, 
temperature, 
relative  humidity, 
test  load. 


indicaliun, 

errors, 

functions  performance. 

Following  the  lEC  test  procedures,  expose 
the  EUT  at  zero  load  to  the  specified  field 
strengths  while  slowly  scanning  the  three 
indicated  frequency  ranges. 

Observe  and  record  the  effect  on  the  EUT. 

Repeat  the  test  as  indicated  above  and 
observe  and  record  the  effect. 

Stabilize  all  factors  at  nominal  reference 
conditions. 

Repeat  the  test  and  record  the  test  data  as 
indicated  above. 

Bibliography 

Below  are  references  to  Publications  of  the 
International  Electrotechnical  Commission 
(lEC),  where  mention  is  made  in  the  tests  in 
Armex  A. 

1.  lEC  Publication  68-2-1  (1974):  Basic 
environmental  testing  procedures.  Part  2: 
Tests,  Test  Ad:  Cold,  for  heat  dissipating 
equipment  under  test  (EUT),  with  gradual 
change  of  temperature. 

lEC  Publication  68-2-2  (1974):  Basic 
environmental  testing  procedures.  Part  2: 
Tests,  Test  Bd:  Dry  heat,  for  heat  dissipating 
equipment  under  test  (EUT)  with  gradual 
change  of  temperature. 

lEC  Publication  68-3-1  (1974):  Background 
information.  Section  1:  Cold  and  dry  heat 
tests. 

2.  lEC  PublicaUon  6»-2-56  (1988): 
Environmental  testing,  Part  2:  Tests,  Test  Cb: 
Damp  heat,  steady  state.  Primarily  for 
equipment. 

EC  Publication  68-2-28  (1980):  Guidance 
for  damp  heat  tests. 

3.  lEC  Publication  1000-4-11  (1994): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques. 
Section  11.  Voltage  dips,  short  interruptions 
and  voltage  variations  immunity  tests. 
Section  5.2  (Test  levels — Voltage  variation). 
Section  8.2.2  (Execution  of  the  test-voltage 
variation). 

4.  lEC  PublicaUon  1000-4-11  (1994): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques. 
Section  11.  Voltage  dips,  short  interruptions 
and  voltage  variations  immunity  tests. 
Section  5.1  (Test  levels — Voltage  dips  and 
short  interruptions.  Section  8.2.1  (Execution 
of  the  test-voltage  dips  and  short 
interruptions)  of  the  maximum  transit  speed 
and  the  range  of  operating  speeds. 

5.  lEC  PublicaUon  1000-4-4  (1995): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques — 
SecUon  4:  Electrical  fast  transient/burst 
immunity  test.  Basic  EMC  publication. 

6.  lEC  Publication  1000-4-2  (1995): 
ElectromagneUc  compatibility  (EMC)  Part  4: 
TesUng  and  measurement  techniques — 
Section  2:  Electrostatic  discharge  immunity 
test.  Basic  EMC  Publication. 

7.  lEC  PublicaUon  1000-4-3  (1995): 
ElectromagneUc  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques — 
SecUon  3:  Radiated,  radio-frequency 
electromagneUc  field  inmiunity  test. 
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AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commarce. 

ACTION:  Notice  of  availability  of 

amendments  to  fishery  management 

plans;  request  for  comments. 


summary:  The  North  Pacific  Fishery 
Management  Council  (Council]  has 
submitted  Amendment  39  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  Area,  Amendment  41  to 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA). 
and  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
BSAI.  If  approved  by  NMFS,  these 
amendments  would  establish  two 
Council-recommended  regulatory 
programs  affecting  groundfish  fisheries 
in  the  BSAI  and  GOA  and  crab  fisheries 
in  the  BSAI.  Comments  are  requested 
firom  the  public.  Copies  of  the 
amendments  may  be  obtained  from  the 
Council  (see  addresses). 

DATES:  Conunents  on  tiie  amendments 
must  be  received  by  August  15,  1997. 
AODRESSES:  Comments  on  the  proposed 
amendments  must  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  709  W.  9th  Street,  Room  405, 
Juneau,  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802,  Attention:  Lori  J. 
Gravel.  Copies  of  the  proposed 
amendments  and  the  Environmental 
Asseesment/Regulatory  Impact  Review 
(EA/RIR)  prepared  for  the  amendments 
may  be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Avenue,  Suite  306.  Anchorage,  AK 
9g5ia>2252 

FOR  FURTHER  INFORMATiON  CONTACT:  John 
Lepore,  with  respect  to  the  LLP,  or 
Etavid  C.  Ham.  with  respect  to  the  CDQ 
Program,  at  907-586-7228. 

SUPPLEMENTftBv  iMFORM.ft-iON-  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 


(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  (FMP)  or  FMP  amendment  that  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon 
reviewing  an  FMP  or  amendment,  must 
immediately  publish  a  notice  that  the 
FMP  or  amendment  is  available  for 
public  review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
plan  or  amendment. 

The  three  proposed  FMP  amendments 
would  establish  two  fishery 
management  programs  that  would 
provide  exclusive  fishing  privileges  to 
persons  or  groups  of  persons  who  meet 
specified  qualifications.  Under  one 
system,  the  LLP,  a  limited  number  of 
licenses  would  be  granted  to  persons 
who  owned  vessels  that  harvested  and 
landed  fish  in  the  FMP  fisheries  during 
specified  qualifying  periods.  The 
program  would  be  implemented  through 
the  issuance  of  Federal  vessel  licenses. 
Except  for  certain  exemptions,  using  a 
vessel  in  one  of  the  FMP  fisheries 
without  a  valid  license  would  be 
prohibited.  Qualification  for  a  BSAI  or 
GOA  groundfish  license  would  require 
a  vessel  to  have  made  a  legal  landiiig  of 
groundfish  during  a  general 
qualification  period  and  an  area 
,  endorsement  qualification  period. 
Licensed  vessels  would  be  limited  to 
fishing  only  in  the  areas  for  which  they 
have  endorsements.  Qualification  for  a 
BSAI  crab  fishing  license  similarly 
would  require  a  specified  nimiber  of 
landings  diuing  general  and 
endorsement  qualification  periods.  Crab 
fishing  license  endorsements  would 
limit  a  vessel  to  fishing  only  for  the 
species  and  in  the  area  specified  on  the 
endorsement.  Licenses  would  be 
initially  issued  to  persons  who  owned 
qualified  vessels  on  Jime  17, 1995.  The 
transfer  of  licenses  would  be  allowed 
within  certain  limitations.  Potentially 
afiected  persons  are  requested  to  review 
all  proposed  licensing  provisions  and 
exceptions  in  the  FMP  amendments  and 
proposed  implementing  regulations, 
which  will  soon  be  published  in  the 
Federal  Register. 

The  proposed  LLP  is  designed  to  halt 
the  increase  in  the  number  of 
participating  fishing  vessels  and  to  limit 
their  fishing  capacity.  This  program 
evolved  fittm  a  longstanding  Coimcil 
concern  that  excess  harvesting  capacity 
in  the  fisheries  governed  by  the  FMPs 
increases  the  risk  of  management  foilure 


and  inability  to  achieve  optimum  yield 
(OY)  in  these  fisheries.  The  problem 
statement  that  guided  the  Council's 
analysis  of  management  alternatives 
indicated  that  the  domestic  harvesting 
fleet  had  expanded  beyond  the  size 
necessary  to  efficiently  harvest  the  OY 
of  the  FMP  fisheries.  The  problem 
statement  also  confirmed  the  Council's 
commitmeat  to  the  long-term  health  and 
productivity  of  the  fisheries  and  other 
living  marine  resources  in  North  Pacific 
and  Bering  Sea  ecosystems. 
Establishment  of  the  LLP  form  of 
limited  access  system  is  authorized 
under  section  303(b)(6)  of  the 
Magnuson-Stevens  Act. 

The  other  proposed  regulatory 
program  would  extend  the  existing  CDQ 
programs  for  pollock,  halibut,  and 
sablefish,  at  50  CFR  679  subpart  C.  to  all 
other  groundfish  fisheries  in  the  BSAI 
groundfish  FMP  and  to  the  crab 
fisheries  in  the  crab  FMP.  The  proposed 
multi-species  CDQ  program  is  modeled 
on  the  existing  pollock  CDQ  program, 
established  originally  in  1992,  in  that  a 
specified  percentage  of  the  annually 
specified  total  allowable  catch  would  be 
reserved  for  the  exclusive  use  of  persons 
fishing  for  qualified  communities  under 
approved  community  development 
plans.  Unlike  the  pollock  CDQ  program, 
the  multi-species  CDQ  program  would 
not  be  scheduled  to  cease,  but  would 
continue  until  modified  or  revoked  by  a 
futiire  regulatory  action.  The  existing 
CDQ  programs  for  halibut  and  sablefish 
would  be  merged  into  the  multi-species 
CDQ  program,  but  integration  of  the 
pollock  CDQ  program  would  depend  on 
Council  action  to  propose  its  re- 
authorization after  1998. 

The  overall  goal  of  the  CDQ  programs 
(existing  and  proposed)  is  to  provide  the 
means  for  starting  or  supporting 
commercial  seafood  activities  in 
western  Alaska  that  will  result  in 
ongoing,  regionally-based  commercial 
seafood  or  related  businesses.  The 
multi-species  CDQ  proposal  is 
specifically  authorized  under  section 
305  of  the  Magnuson-Stevens  Act 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  proposed  amendments.  The 
proposed  regulations  are  scheduled  to 
be  published  within  15  days  of  this 
notice. 

Dated:  June  11. 1997. 
Guy  Matlock, 

Director,  Office  of  Sustainable  FisheiieM, 
National  Marine  Fisherie  Service. 
(PR  Doc.  97-15736  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Williamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

summary:  The  Williamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  June  19,  1997  at  Cascade  Hall 
at  the  Oregon  State  Fairgrounds,  2330 
NE  17th  Street,  Salem,  Oregon.  This  is 
a  change  from  the  previously 
annoimced  location  of  this  meeting. 

The  time  of  the  meeting  and  agenda 
remains  unchanged  from  the  original 
notice  and  is  as  follows  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.,  and  will 
conclude  at  approximately  4:00  p.m. 
The  tentative  agenda  includes:  (1) 
Report  from  the  Little  Sandy  Watershed 
Subcommittee,  (2)  Public  Forum,  (3) 
Advisory  Committee  discussion  on 
Little  Sandy,  and  (4)  Status  of  Province 
implementation  monitoring  for  1997. 
The  public  forum  is  tentatively 
scheduled  to  begin  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Williamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  June  10, 1997. 
Richard  Sawaya, 
Acting  Forest  Supervisor. 
[FR  Doc.  97-15679  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Area  Designations  and  Overall 
Economic  Development  Program 
Guidelines. 

Agency  Form  Number:  Not 
Applicable. 

OMB  Approval  Number:  0610-0093. 

Type  Of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  176,100  hours. 

Average  Hours  Per  Response:  Varies 
depending  on  the  requirement  but 
ranges  between  120  and  240  hours. 

Number  of  Respondents: 
Approximately  865  respondents  and 
recordkeepers. 

Needs  and  Uses:  This  information 
collection  is  needed  to  ascertain  if  an 
area  has  a  planning  process  in  place  and 
has  thoroughly  thought  out  what  type  of 
economic  development  needs  to  take 
place  in  the  area  to  alleviate 
unemployment,  underemployment,  and 
to  increase  incomes.  The  information 
requested  is  used  by  EDA  program 
officials  to  determine  eligibility  for  the 
following:  area  designations,  approval  of 
boundary  changes  for  designated  areas, 
and  approval  of  Overall  Economic 
Development  Programs.  The 
information  is  required  under  the  Public 
Works  and  Economic  Development  Act 
of  1965  (P.L.  89-136),  as  amended. 

Affected  Public:  State,  local  or  tribal 
governments  and  not-for-profit 
organizations. 

Frequency:  On  occasion,  annually, 
every  five  years. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DoC  Forms  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C. 20503. 

Dated:  June  9,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-15650_Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Federal 
•Fishery  Permits  Family  of  Forms. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0648-0202. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  40,996  hours — the  new 
requirement  is  37  hours  of  this  total. 

Avg.  Hours  Per  Response:  2  minutes 
per  call  for  the  new  requirement. 

Number  of  Respondents:  119,159 
respondents  for  the  total  collection — the 
new  requirement  consists  of  567 
respondents. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  will  issue  a  final  rule 
to  implement  measures  contained  in 
Framework  Adjustment  9  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan. 
The  intent  of  these  regulations  is  to 
exempt  general  sea  scallop  permit 
holders  fishing  exclusively  under  the 
State  Waters  Exemption  Program 
(SWEP)  from  the  400  lb.  trip  limit.  This 
exemption  would  require  general  sea 
scallop  vessels  to  notify  NMFS  through 
the  call-in  system  before  and  after 
fishing  under  SWEP.  Limited  access 
scallop  permit  holders  are  already 
required  to  use  either  the  VTS  or  call- 
in  system  in  order  to  qualify  for  the  state 
waters  exemption. 


UMI 
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Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations;  federal  government;  state, 
local  or  tribal  government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

0\a  Desk  Officer:  Brett  Hauber,  (202) 
395-6466. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Brett  Hauber,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dato'"  "      >    '   1997. 
Linda  hngelmeier. 

Departmental  Forms  CJearance  Officer,  Office 

of  Management  and  Organization. 

[PR  E)oc  97-15651  Filed  6-1^-97;  8:45  am) 

BIL,.N(.     OOE:  3eO-22-P 


DEPARTME^^^  QP  COMMERCE 

Bureau  o*  Expor?  Adrrin.sfatior 

Sf^c"  Supply  Recjuiatsons 
Jnpr^cesseo  Westerr.  Re<j  CfM^.r 

AC7tOK.  Mupuabu  uuiicv.Liuii,  cuuuuient 


request. 


Summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  15,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230 

FOR  FURTHER  iNf-ORMA^iON  CONTAC:; 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Room  6877, 
Washington,  DC  20230. 


S^-''_tMEK"A.,  iNfORMATION: 

I.  Abstract 

The  information  is  collected  as 
supporting  documentation  for  license 
applications  to  export  western  red  cedar 
logs  to  enforce  the  Export 
Administration  Act's  prohibition  against 
the  export  of  such  logs  from  state  or 
Federal  lands. 

n.  DaU 

OMB  Number:  0694-0025. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  1  hour 
per  response. 

Estimated  Total  Annual  Burden 
Hours;  11. 

Estimated  Total  Annual  Cost:  $272 
(no  equipment  or  other  materials  will 
need  to  be  purchased  to  comply  with 
the  requirement). 

m.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simamarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  10.1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-15647  Filed  6-13-97;  8:45  am) 
BILLINQ  CODE  3S10-OEBT-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  46-97] 

Foreign-Trade  Zone  22,  Chicago, 
Illinois;  Application  for  Subzone  Status 
Henkei  Corporation  (Natural  Vitamin 
E),  Kankakee,  Illinois 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District,  grantee  of  FTZ  22,  requesting 
special-purpose  subzone  status  for  the 
natural  Vitamin  E  manufacturing  facility 
of  Henkei  Corporation  (Henkei)  in 
Kankakee,  Illinois.  Henkei  is  a  wholly- 
owned  subsidiary  of  Henkei  of  America, 
Inc.,  which  is  a  wholly-owned 
subsidiary  of  Henkei  KgaA  (Germany),  a 
global  manufacturer  of  oleochemicals 
and  organic  specialty  chemicals.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  4.  1997. 

Henkel's  plant  (177,500  m^.  sq.  ft/ 
306  acres)  is  located  on  South 
Kensington  Road  in  the  city  of  Kankakee 
(Kankakee  County),  Illinois,  some  60 
miles  south  of  Chicago.  The  facility  (400 
employees)  produces  thermoplastic 
resins,  adhesives,  dimer  acid  products, 
natural  vitamin  E,  sterols,  fatty  acids, 
sulfation  products  and  plastic  additive 
products.  The  facility  also  serves  as 
Henkel's  Midwest  Distribution  Center. 
The  application  requests  authority  to 
manufacture  only  Vitamin  E,  sterols  and 
fatty  acids  under  zone  procedures.  Some 
of  the  vegetable  oil  distillate  is  sourced 
abroad,  accoimting  for  approximately  15 
to  25  percent  of  the  value  of  the  natural 
vitamin  E  produced  at  the  facility.  Some 
20  to  40  percent  of  production  is 
exported. 

Zone  procedures  would  exempt 
Henkei  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export  On  domestic  shipments,  the 
company  would  be  able  to  choose  the 
duty  rates  that  apply  to  the  finished 
products  (duty-free  to  4.1%)  instead  of 
the  rates  otherwise  applicable  to  the 
foreign  material  (deodorizer  distillate 
rates  could  range  from  duty-free  to 
11.5%  +  2.6c/kg.,  depending  on 
Customs  classification  and  GSP  status). 
The  application  indicates  that  the 
savings  fitim  zone  procedures  will  help 
improve  the  international 
competitiveness  of  Henkel's  Kankakee 
plant  and  will  help  increase  exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
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investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  15, 1997. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  September 
2.  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  Suite  2440,  55 
West  Monroe  St.,  Chicago,  Illinois 
60603 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
E)epartment  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW..  Washington.  DC  20230. 

Dated:  June  5. 1997. 
John  I.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  97-15749  Filed  6-13-97;  8:45  am) 

HLUNG  CODE  3610-DS-P 


D  F  ■  A      M    ST  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  895] 

Grant  of  Authority  for  Subzone  Status; 

M  J  D^'v  Oil  USA,  Inc.  (OH  Refinery)  St 
Be-  •  h::  Paristi,  LA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  2Lones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  "   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Board  of  Commissioners  of  the  Port  of 
New  Orleans,  grantee  of  Foreign-Trade 


Zone  2,  for  authority  to  establish 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Murphy  Oil  USA, 
Inc.,  located  in  St.  Bernard  Parish, 
Louisiana,  was  filed  by  the  Board  on 
July  1,  1996,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  55-96,  61  FR 
36550,  7-11-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  2J)  at  the  oil  refinery 
complex  of  Murphy  Oil  USA,  Inc., 
located  in  St.  Bernard  Parish,  Louisiana, 
at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000— 
#  2710.00.1050,  #  2710.00.2500  and 

i  2710.00.4510  which  are  used  in  the 
production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 

— Products  for  export;  and, 

— Products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  2nd  day  of 
June  1997. 

Robert  S.  LaRuasa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
(FR  Doc.  97-15752  Filed  6-13-97;  8:45  am) 
8IUJN0  C006  3610-OS-P 


DEPARTMENT  OF  C    MM    ROE 

Foreign-Trade  Zones  Board 
[Docket  44-97] 

Foreign-Trade  Zone  15;  Kansas  City, 
Missouri  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  15,  requesting 
authority  to  expand  its  zone  in  the 
Kansas  City,  Missouri  area,  adjacent  to 
the  St.  Louis,  Missouri,  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  May  29, 1997. 

FTZ  15  was  approved  on  March  23, 
1973  (Board  Order  93,  38  FR  8622,  4/4/ 
73)  and  expanded  on  October  25, 1974 
(Board  Order  102,  39  FR  39487,  11/7/ 
74);  February  28,  1996  (Board  Order 
804,  61  FR  9676,  3/11/96);  and.  May  31, 
1996  (Board  Order  824.  61  FR  29529,  6/ 
11/96).  The  zone  project  includes  4 
general-purpose  sites  in  the  Kansas  City, 
Missouri,  port  of  entry  area:  Site  1 
(250,000  sq.  ft.) — Midland  International 
Corp.  warehouse,  1690  North  Topping, 
Kansas  City;  Site  2  (2,815,000  sq.  tt.)— 
surface/underground  warehouse 
complex,  8300  N.E.  Underground  Drive, 
Kansas  City;  Site  3  (10,000  acres)— 
Kansas  City  International  Airport 
complex,  Kansas  City;  and.  Site  4  (416 
acres) — surface/underground  business 
park  (Carefree  Industrial  Park),  1600  N. 
M-291  Highway,  Sugar  Creek.  An 
application  is  currently  pending  with 
the  Board  for  an  additional  site  in 
Carthage,  Missouri  (Docket  7-97). 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 
purpose  zone  to  include  an  additional 
site:  (proposed  Site  6  (28,000  sq.  ft.,  11 
acres) — Laser  Light  Technologies,  Inc. 
facility,  located  within  the  Hermann 
Industrial  Park,  5  Danuser  Drive, 
Hermann.  The  facility  is  to  provide  laser 
engraving,  marking  and  bar  coding 
services,  as  well  as  warehousing,  storage 
and  product  distribution  services.  No 
specific  manufacturing  requests  are 
l}eing  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  bom  interested  parties. 


UMI 
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Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  15, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  2, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  City  of  Hermann, 

Administrator,  207  Schiller  Street, 

Hermann,  MO  65041 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

^16,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  NW, 

Washington,  DC  20230. 

Dated:  )ui^  3, 1997. 
|ohn  ].  Urn  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-15748  Filed  6-13-97;  8:45  am] 

BILUNQ  CODE  a640-OS-P 


DPPARTMENT  OF  COMMERCE 

[Croer  No    394j 

Grant  of  Authority  for  Subzone  Status; 

Coa$tai  Eagie  Potnt  O!   Cornp^any    O'i 
R*>fir:eryi    Gioucestec  Cou'^ty    New 
Jersey 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  specifd-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
South  Jersey  Port  Corporation,  grantee 
of  Foreign-Trade  Zone  142,  for  authority 
to  establish  special-purpose  subzone 
status  at  the  oil  refinery  complex  of 
Coastal  Eagle  Point  Oil  Company, 
located  in  Gloucester  County,  New 


Jersey,  was  filed  by  the  Board  on  June 
25,  1996,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  54-96.  61  FR 
35710,  7-»-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  142C)  at  the  oil 
refinery  complex  of  Coastal  Eagle  Point 
Oil  Comp>any.  located  in  Gloucester 
County,  New  Jersey,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  luider 
HTSUS  Subheadings  #  2709.00.1000— # 
2710.00.1050,  «  2710.00.2500  and  « 
2710.00.4510  which  are  used  in  the 
production  of: 

— petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 

— products  for  export;  and, 

— products  eligible  for  entry  under 
HTSUS  «  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  IXI,  this  2nd  day  of 
June  1997. 

Robert  S.  LaRuau, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary 

(FR  Doc.  97-15751  Filed  6-13-97;  8:45  am] 
BIUJNO  COOE  361(M>S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  45-97] 

Foreign-Trade  Zone  55;  Burtington, 
Vermont  Application  for  Subzone, 
Vermont  El€»ctromagnetics  Corporation 
(Manufacturer  of  Cable  Systems/ 
Assemblies)  Wllliston,  Vermont 

An  application  has  been  submitted  to 
the  Foreign-Trade  2^nes  Board  (the 
Board)  by  the  Greater  Burlington 
Industrial  Corporation  (GBIC),  grantee  of 
FTZ  55,  requesting  special-purpose 
subzone  status  for  export  activity  at  the 
cable  manu&cturing/assembly  facility  of 
Vermont  Electromagnetics  Corporation 
(VEMCO).  located  in  Williston, 
Vermont.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  Jime  3, 
1997. 

The  facility  (15,200  sq.  ft.  on  4.4 
acres;  140  employees)  is  located  at 
Whitcomb  Industrial  Park.  7  Avenue  D, 
in  Williston,  some  10  miles  east  of 
Burlington.  It  is  used  to  design  and 
manufactiu^  miniature  coaxial  cable 
systems.  CCD  camera  and  high-speed 
video  cable  assemblies,  and  miniature 
high  performance  coaxial  jumper  cable 
assemblies  for  the  medical  and  dental 
industries.  Some  of  the  materials  used 
in  the  production  process  are  sourced 
abroad  including  cables  and  connectors. 
Foreign  materials  account  for  some  50- 
99  percent  of  the  value  of  total 
materials.  All  of  the  products  pnx;essed 
imder  zone  pnx:ediues  would  be 
exported. 

Zone  procedures  would  exempt 
VEMCO  bom  Customs  duty  payments 
on  foreign  materials  used  in  production 
for  export.  The  application  indicates 
that  the  savings  from  zone  procedures 
will  help  improve  the  international 
competitiveness  of  the  VEMCO  plant 
and  will  help  increase  exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  15.  1997. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  September 
2, 1997). 
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A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  109  State  Street, 
4th  Floor.  Montpelier.  Vennont  05609 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20230. 

Dated:  June  5.  1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary.  •    • 

(FR  Doc.  97-15750  Filed  6-13-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Iniemational  Trade  Administration 

Not  :--  '  Antidumping  Duty  Order  and 
A^ier-ae<j  Final  Determination  of  Sales 
1'  ^ess  ""han  Fair  Value:  Engineered 
^'ocess  Gas  TurtxyCompressor 

Systems  W^e"-^*--  -^  ssembied  or 
jnasst^rr-Diec  ar  j  Whether  Complete 

or  inr.or"piete  '■' 'om  Japan 

4  j£  NCYr  Import  Administration, 
iniemational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  16. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4697. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendjoients 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Amended  Final  Determination 

In  accordance  with  section  735(a]  of 
the  Act,  on  April  24.  1997,  the 
Department  made  its  final 
determination  that  engineered  process 
gas  turbo-compressor  systems  (EPGTS), 
whether  assembled  or  unassembled,  and 


whether  complete  or  incomplete  from 
Japan,  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (62  FR  24394,  May  5, 1997). 
Subsequent  to  the  final  determination, 
on  May  5,  1997,  we  received  a 
submission,  timely  filed  pursuant  to  19 
CFR  353.28(b),  from  the  respondent, 
Mitsubishi  Heavy  Industries  Ltd.  (MHI), 
alleging  ministerial  errors  in  the 
Department's  final  determination.  No 
ministerial  error  allegations  were 
submitted  by  the  petitioner.  We 
received  comments  from  the  petitioner 
rebutting  MHI's  allegations  on  May  9, 
1997. 

We  have  determined,  in  accordance 
with  19  CFR  353.28(d),  that  ministerial 
errors  were  made  in  our  margin 
calculations  for  MHI.  Specifically,  the 
Department  made  three  ministerial 
errors  in  its  final  determination  with 
respect  to  the  following  issues:  1)  the 
indirect  selling  expenses  incurred  by 
Mitsubishi  Corporation  (MC);  2)  the  U.S. 
imputed  credit  expense;  and  3)  the 
calculation  of  the  constructed  value 
(CV)  profit  rate.  For  a  detailed 
discussion  of  the  above-cited  ministerial 
errors  and  the  Department's  analysis, 
see  Memorandum  for  Jeffi^y  Bialos  from 
Irene  Darzenta,  et  al.,  dated  May  26, 
1997.  In  accordance  with  19  CFR 
353.28(c),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  EPGTS  from  Japan  to 
correct  these  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Company 

Weighted 

average 

margin 

percentage 

MItsubisM  Heavy  Indintries.  Ltd. 

All-Others  

38.32 
38.32 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  turbo-compressor 
systems  (i.e.,  one  or  more  "assemblies" 
or  "trains")  which  are  comprised  of 
various  configurations  of  process  gas 
compressors,  drivers  [i.e.,  steam 
turbines  or  motor-gear  systems  designed 
to  drive  such  compressors),  and 
auxiliary  control  systems  and 
lubrication  systems  for  use  with  such 
compressors  and  compressor  drivers, 
whether  assembled  or  unassembled,  and 
whether  complete  or  incomplete.  One  or 
more  of  these  turbo-compressor 
assemblies  or  trains,  may  be  combined. 
The  systems  covered  are  only  those 
used  in  the  petrochemical  and  fertilizer 
industries,  in  the  production  of 


ethylene,  propylene,  ammonia,  urea, 
methanol,  refinery  and  other 
petrochemical  products.  This  order  does 
not  encompass  turbo-compressor 
systems  incorporating  gas  txirbine 
drivers,  which  are  typically  used  in 
pipeline  transmission,  injection,  gas 
processing,  and  liquid  natural  gas 
service. 

The  scope  of  this  order  excludes  spare 
parts  that  are  sold  separately  from  a 
contract  for  an  EPGTS.  Parts  or 
components  imported  for  the  revamp  or 
repair  of  an  existing  EPGTS,  or 
otherwise  not  included  in  the  original 
contract  of  sale  for  the  EPGTS  of  which 
they  are  intended  to  be  a  part,  are 
expressly  excluded  from  the  scope. 

Compressors  are  machines  used  to 
increase  the  pressure  of  a  gas  or  vapor, 
or  mixtiire  of  gases  and  vapors. 
Compressors  are  commonly  dassified  as 
reciprocating,  rotary,  jet,  centrifugal,  or 
axial  (classified  by  the  mechanical 
means  of  compressing  the  fluid),  or  as 
positive-displacement  or  dynamic-type 
(classified  by  the  manner  in  which  the 
mechanical  elements  act  on  the  fluid  to 
be  compressed).  Subject  compressors 
include  only  centrifugal  compressors 
engineered  for  process  gas  compression, 
e.g.,  ammonia,  urea,  methanol, 
propylene,  or  ethylene  service.    • 

Turbines  are  classified  (1)  as  steam  or 
gas;  (2)  by  mechanical  arrangement  as 
single-casing,  multiple  shaft,  or  tandem- 
compound  (more  than  one  casing  with 
a  single  shaft);  (3)  by  flow  direction 
(axial  or  radial);  (4)  by  steam  cycle, 
whether  condensing,  non-condensing, 
automatic  extraction,  or  reheat;  and  (5) 
by  number  of  exhaust  flows  of  a 
condensing  unit.  Steam  and  gas  turbines 
are  used  in  various  applications.  Only 
steam  turbines  dedicated  for  a  turbo- 
compressor  system  are  subject  to  this 
order. 

A  motor  and  gear  box  may  be  used  as 
a  compressor  driver  in  lieu  of  a  steam 
turbine.  A  control  system  is  used  to 
monitor  and  control  the  operation  of  a 
turbo-compressor  system.  A  lubrication 
system  is  engineered  to  support  a 
subject  compressor  and  steam  turbine 
(or  motor/gear  box). 

A  typical  EPGTS  consists  of  one  or 
more  compressors  driven  by  a  turbine 
(or  in  some  cases  a  motor  drive).  A 
compressor  is  usually  installed  on  a 
base  plate  and  the  drive  is  installed  on 
a  separate  base  plate.  The  turbine  (or 
motor  drive)  base  plate  will  typically 
also  include  any  governing  or  safety 
systems,  couplings,  and  a  gearbox,  if 
any.  The  lube  and  oil  seal  systems  for 
the  turbine  and  compressor(s)  are 
usually  mounted  on  a  separate  base 
plate. 
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The  scope  of  this  order  covers  both 
assembled  and  unassembled  EPGTS 
&om  Japan.  Because  of  their  large  size, 
EPGTS  and  their  constituent  parts  are 
typically  shipped  partially  assembled 
(or  unassembled)  to  their  destination 
where  they  are  assembled  and/or 
completed  prior  to  their  commissioning. 

The  scope  of  this  order  also  covers 
"complete  and  incomplete"  EPGTS 
from  Japan.  A  "complete"  EPGTS 
covered  by  the  scope  consists  of  all  of 
the  components  of  an  EPGTS  (i.e., 
process  gas  compres8or(s),  driver(s), 
auxiliary  control  system(s)  and 
lubrication  system(s))  and  their 
constituent  parts,  which  are  imported 
from  Japan  in  assembled  or 
unassembled  form,  individually  or  in 
combination,  pursuant  to  a  contract  for 
a  complete  EPGTS  in  the  United  States. 
An  "incomplete"  EPGTS  covered  by  the 
scope  of  this  order  consists  of  parts  of 
an  EPGTS  imported  from  Japan 
pursuant  to  a  contract  for  a  complete 
EPGTS  in  the  United  States,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of  the 
complete  EPGTS  of  which  they  are  a 
part.  {See  Comment  1  of  the  "hiterested 
Party  Comments"  section  of  the  final 
determination  notice  (62  FR  24394.  May 
5,  1997)  for  a  discussion  on  the 
definition  of  "incomplete  EPGTS" 
covered  by  the  scope  of  this  order  and 
the  methodology  the  Department  will 
use  to  calculate  the  cost  of 
manufacture.) 

EPGTS  imported  from  Japan  as  an 
assembly  or  train  (i.e.,  including 
turbines,  compressors,  motor  and  gear 
boxes,  control  systems  and  lubrication 
systems,  and  auxiliary  equipment)  may 
bie  classified  under  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  8414.80.2015, 
which  provides  for  centrifugal  and  axial 
compressors.  The  Customs  Service  may 
view  the  combination  of  turbine  driver 
and  compressor  as  "more  than"  a 
compressor  and,  as  a  result,  classify  the 
combination  under  HTSUS  subheading 
8419.60.5000. 

Compressors  for  use  in  EPGTS,  if 
imported  separately,  may  also  be 
classified  under  HTSUS  subheading 
8414.80.2015.  Parts  for  such 
compressors,  including  rotors  or 
impellers  and  housing,  are  classified 
under  HTSUS  subheading  8414.90.4045 
and  8414.90.4055. 

Steam  turbines  for  use  in  EPGTS,  if 
imported  separately,  may  be  classified 
under  the  following  HTSUS 
subheadings:  8406.81.1020  (steam 
tiirbines,  other  than  marine  turbines, 
stationary,  condensing  type,  of  an 
output  exceeding  40  M^i;  8406.82.1010 
(steam  turbines,  other  than  marine 


tiirbines,  stationary,  condensing  type, 
exceeding  7,460  Kw);  8406.82.1020 
(steam  turbines,  other  than  marine 
turbines,  stationary,  condensing  type, 
exceeding  7,460  Kw,  but  not  exceeding 
40  MW);  8406.82.1050  (steam  turbines, 
other  than  marine  turbines,  stationary, 
other  than  condensing  type,  not 
exceeding  7,460  Kw);  8406.82.1070 
(steam  turbines,  other  than  marine 
turbines,  stationary,  other  than 
condensing  type,  exceeding  7,460  Kw, 
but  not  exceeding  40  MW).  Parts  for 
such  turbines  are  classified  under 
HTSUS  subheading  8406.90.2000 
through  8406.90.4580. 

Control  and  other  auxiliary  systems 
may  be  classified  under  HTSUS 
9032.89.6030  ("automatic  regulating  or 
controlling  instruments  and  apparatus: 
complete  process  control  systems"). 

Motor  and  gear  box  entries  may  be 
classified  under  HTSUS  subheading 
8501.53.4080,  8501.53.6000, 
8501.53.8040,  or  8501.53.8060.  Gear 
siieed  changers  used  to  match  the  speed 
of  an  electric  motor  to  the  shaft  speed 
of  a  driven  compressor,  would  be 
classified  under  HTSUS  subheading 
8483.40.5010. 

Lubrication  systems  may  be  classified 
under  HTSUS  subheading  8414.90.4075. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  vnitten  description  of  the 
scope  of  this  order  is  dispositive. 

Antidumping  Duty  Order 

On  June  10, 1997,  the  International 
Trade  Commission  (ITC)  notified  the 
E)epartment  of  its  final  determination, 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act,  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  the  subject  merchandise  fitim 
Japan. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  constructed 
export  price  of  the  merchandise  for  all 
entries  of  EPGTS  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  EPGTS  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  10,  1996,  tfie  date  on  which 
the  Department  published  its 
preliminary  determination  in  the 
Federal  Re~^ter  (61  FR  65013).  On  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 


weighted-average  antidumping  duty 
margins  as  noted  below.  The  "All 
Others"  rate  applies  to  all  exporters  of 
EPGTS  not  specifically  listed  below. 
The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/producer/exporter 

Revised 

margin 
percentage 

Mitsubishi  Heavy  Industries/ 

Mitsubishi  Corporation  

All  Others 

38.32 
38.32 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
EPGTS  from  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  and  19  CFR 
353.21. 

Dated:  June  10,  1997. 
Robert  S.  LaRmM, 
Acting  Assistant  Secretary  for  Import 
A  dministration . 
(FR  Doc.  97-15753  Filed  6-1 J-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Secretariai  Business  Development 
Mission  to  Canada. 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  This  notice  serves  to  inform 
the  public  of  a  Secretarial  Business 
Development  Mission  to  Canada, 
August  3-7,  1997  ("the  mission"  or 
"trade  mission")  and  the  opportimity  to 
apply  for  participation  in  the  mission; 
sets  forth  objectives,  procedures,  and 
participation  criteria  for  the  mission; 
and  requests  applications. 
DATES:  Applications  should  be 
submitted  to  Cheryl  Bruner  by  Monday, 
June  30, 1997,  in  order  to  ensure 
sufficient  time  to  obtain  in-coimtiy 
appointments  for  applicants  selected  to 
participate  in  the  mission.  Applications 
received  after  that  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit.  The  mission  to 
Canada  is  scheduled  August  3-7, 1997. 
ADDRESSES:  Request  for  and  submission 
of  applications — Applications  are 
available  from:  Cherj'l  Bruner,  Director 
of  the  Office  of  Business  Liaison  or 
Jennifer  Johnson  at  202-482-1360  or  via 
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facsimile  at  202-482-4054.  Numbers 
listed  in  this  notice  are  not  toll-free.  The 
Original  of  the  required  application 
materials  should  be  sent  to  Cheryl 
Bruner  as  noted  above.  Applications 
sent  by  facsimile  must  be  inmiediately 
followed  by  submission  of  the  original 
application  to  Ms.  Bruner  at  the 
following  address:  Office  of  Business 
Liaison,  Room  5062,  U.S.  Department  of 
Commerce,  14th  and  Constitution,  N.W., 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Bnmer  or  Jermifer  Johnson  at 
202-482-1360.  Information  is  also 
available  via  the  International  Trade 
Administration's  (ITA)  Internet  home 
page  at  "http://www.ita.doc.gov/uscs/ 
doctm". 

SUPPLEMENTARY  INFORMATKM: 

Trade  Mission  Description 

Secretary  of  Commerce.  William  M. 
Daley,  will  lead  a  trade  mission  to 
Canada  in  August  with  a  U.S.  business 
delegation.  The  mission  to  Canada  will 
include  stops  in  Montreal,  Ottawa, 
Toronto,  and  possibly  Vancouver.  The 
overall  focus  of  the  trip  will  be  to 
promote  expanded  trade  opportunities 
for  U.S.  technology  firms  afforded  under 
the  North  American  Free  Trade 
Agreement  (NAFTA).  With  stops  in 
Montreal,  Ottawa,  Toronto  and  possibly 
Vancouver,  the  Secretary's  mission  will 
cover  the  largest  and  most  dynamic 
markets  for  U.S.  technology  products  in 
Canada  focusing  on  commercial 
opportunities  for  small  and  medium- 
sized  U.S.  firms.  Specific  sectors  to  be 
highlighted  include  computer  software, 
computers  and  peripherals,  electronic 
components,  aerospace  equipment, 
pollution  control  equipment, 
telecommunications  equipment  and 
related  services,  all  of  which  are 
included  in  Canada's  key  growth  sectors 
for  U.S.  products  over  the  next  12 
months.  The  Commerce  Department's 
U.S.  and  Foreign  Commercial  Service 
will  provide  logistical  support  for  these 
activities  at  each  stop.  The  itinerary  for 
the  Canada  Mission  will  be  as  follows: 

August  3  (Sun) — Arrive  Montreal 
August  4  (Mon) — Montreal 
August  5  (Tues) — Leave  Montreal 

Arrivo/Depart  Ottawa 

Arrive  Toronto 
August  6  (Wed) — Toronto 

Depart  Toronto 
August  7  (Thuis) — Vancouver  (possible 

business  delegation  participation)  Mission 

Concludes 

The  goals  for  the  mission  are: 
•  Increase  sales  of  U.S.  products  and 
services  to  Canada  with  focus  in  the 
areas  of  computers,  software  and 
peripherals;  electronic  components; 


pollution  control  equipment, 
telecommunications  equipment  and 
related  services; 

•  Seek  resolution  of  outstanding 
bilateral  commercial  issues  where 
appropriate,  discuss  multilateral  issues 
of  mutual  interest  and  advocate  U.S. 
interests  regarding  specific  government 
procurements; 

•  Highlight  opportunities  for  U.S. 
technology  exports  to  America's  largest 
and  most  accessible  trading  partner, 
particularly  for  the  U.S.  Small  and 
Medium  Size  Enterprises  (SME); 

•  Introduce  participating  U.S. 
companies  to  Canadian  federal  and 
provincial  leaders  and  to  representatives 
of  U.S.  firms  in  Canada; 

•  Promote  U.S. -Canadian  cooperation 
in  pursuing  strategic  alliance 
opportimities  in  third-countries  leading 
to  the  expansion  of  U.S.  exports;  and 

•  Highlight  achievements  imder 
NAFTA  and  this  Administration's 
commitment  to  its  continued 
implementation. 

A  full  description  of  the  mission  is  set 
forth  in  the  Mission  Statement,  which  is 
available  bom  Cheryl  Bruner,  Director 
of  the  Office  of  Business  Liaison,  at  the 
above  address. 

Trade  Mission  Participation  Criteria 

The  recruitment  and  selection  of 
private  sector  participants  in  the 
mission  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  announced  by  Secretary 
Daley  on  March  3,  1997  and  reflected 
herein.  Company  representatives  should 
be  senior  level  executives  appropriate  to 
the  goals  of  the  mission  with  authority 
to  execute  sales  and  other  marketing 
agreements.  Company  participation  will 
be  determined  on  the  basis  of: 

•  Consistency  of  the  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission  as  described  herein; 

•  Relevance  of  a  company's  business 
line  to  the  plan  for  the  mission; 

•  Past,  present  and  prospective 
business  activity  in  Canada; 

•  Diversity  of  company  size,  type, 
location,  demographics  and  traditional 
under-representation  in  business. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  iijelevant  to  the 
selection  process.  An  interested  party 
must  fill  out  an  application  to  be 
considered  for  participation  in  the 
mission. 

EndorBements/Refierrals 

Third  parties  may  nominate  or 
endorse  potential  applicants,  but 
companies  that  are  nominated  or 
endorsed  must  themselves  submit  an 


application  to  be  eligible  for 
consideration.  Referrals  from  political 
organizations  will  not  be  considered. 

Costs 

The  fees  to  participate  in  the  mission 
have  not  yet  been  determined,  and  will 
be  based  on  the  number  of  participants 
and  participation  in  all  three,  or 
possibly  four  stops.  The  fees  will  not 
cover  travel,  lodging,  or  other  personal 
expenses. 

Aathority:  15  U.S.C.  1512. 

Dated:  fune  10, 1997. 
Anita  K.  Blackman, 
Acting  Regional  Director,  Office  of 
International  Operations-Western 
Hemisphere,  U.S.  and  Foreign  Commercial 
Service. 

[FR  Doc.  97-15644  Filed  6-13-97;  8:45  am] 
BIUJNG  CODE  3S10-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0523970] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  848-1335. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
Honolulu  Laboratory,  NMFS,  2570  Dole 
Street,  Honolulu,  Hawaii  96822-2396, 
has  been  issued  a  permit  to  "take" 
Hawaiian  monk  seals  [Monachus 
schauinslandi)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-4001);  and 

Protected  Species  Program 
Coordinator,  Pacific  Area  Office, 
Southwest  Region.  NMFS,  2570  Dole 
Street,  Room  106.  Honolulu,  HI  96822- 
2396  (808/973-2987). 

SUPPLEMENTARY  INFORM  a     )n   On  March 
6,  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  10259)  that  the 
above-named  applicant  had  submitted  a 
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request  for  a  scientific  research  and 
enhancement  permit  to  "take"  Hawaiian 
monk  seals  (Monachus  schauinslandi) 
at  all  locations  within  the  Hawaiian 
Archipelago  and  at  Johnston  Atoll.  The 
research  will  be  conducted  over  a  5-year 
period  and  will  involve  population 
assessment,  disease  assessment, 
recovery  actions,  and  pelagic  ecology 
studies  of  Hawaiian  monk  seals 
(Momchus  schauinslandi)  at  all 
locations  within  the  Hawaiian 
Archipelago  and  at  Johnston  Atoll. 
Research  methods  include:  observation 
and  monitoring;  captiu^;  physical  and 
chemical  restraint;  flipper  tagging  and 
retagging;  instrumentation;  bleach 
marking;  measuring  and  weighing; 
blood  and  tissue  sampling;  swabbing; 
biopsy  sampling  (blubber);  lavage; 
capture  for  the  purpose  of  rehabilitation 
and  release  to  the  wild;  and 
experimental  medical  treatment.  The 
research  will  be  conducted  over  a  5-year 
period.  The  requested  permit  has  been 
issued  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C 
1531  et  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  June  10, 1997. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(PR  Doc.  97-15734  Filed  6-13-97;  8:45  am] 
HLLMQ  CODE  3610-22-F 


DF^'Af^'^MEN'  G-  '.CMMERCE 

Naiicma^  Ocean, c  dr,o  Aif-iospnerlc 
Ad(*iin:s;^a!ion 

p.D.  0t>.>99'B; 

WeMe"'  pacific  Rshfe' -,  Ma'"-.=«c'<ment 
Council,  Put>lic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Western  Pacific  Fisher>' 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Vessel  Monitoring 
Systems  (VMS)  Committee. 
DATES:  The  meeting  will  be  held  on  July 
8, 1997,  from  9:00  a.m.  to  12:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Pauahi  Tower,  Nortel  Conference 
Room,  1001  Bishop  Street,  Suite  2650, 
Honolulu,  HI;  telephone:  (808)  532- 
6306. 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  iNf^OHMA    jn      :>HTkCT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  VMS 
Committee  will  hold  a  meeting  to 
discuss  and  formulate  recommendations 
for  the  Council  to  consider  at  it's  93rd 
meeting  to  be  held  August  19-21, 1997. 
The  VMS  committee  plans  to  discuss 
Hawaii  longline  VMS  E)ata 
confidentiality,  VMS  data  for  fisheries 
research,  future  direction  of  the  VMS 
program,  and  consider  other  business  as 
required 

Special  Au.umniu<lauua£i 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  June  9,  1997. 
Brace  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-15643  FUed  6-13-97;  8:45  am) 

MLUNQ  COOE  3S10-22-F 


DEPARTMENT  OF  COMMF  RCE 
National  Technical  Information  Service 
NTIS  Advisory  Be  s      Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday,  July  28,  1997,  from  9:00 
a.m.  to  4:00  p.m.,  and  Tuesday,  July  29, 
1997,  from  9:00  a.m.  to  4:00  p.m.  The 
session  on  Tuesday,  July  29, 1997,  will 
be  closed  to  the  Public. 


i  tie  board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 
progress  of  FedWorld,  and  a  discussion 
of  ffnS'  long  range  plans.  The  closed 
session  discussion  is  scheduled  to  begin 
at  9:00  a.m.  and  end  at  4:00  p.m.  on  July 
29, 1997.  The  session  will  be  closed 
because  premature  disclosure  of  the 
information  to  be  discussed  would  be 
likely  to  significantiy  frustrate 
implementation  of  NTIS'  business 
plans. 

DATES:  the  meeting  will  convene  on  July 
28, 1997,  at  9:00  a.m.  and  adjourn  at 
4:00  p.m.  and  convene  again  on  July  29. 
1997,  at  9:00  a.m.  and  ad)oum  at  4:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

PU8UC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  on  July 
28, 1997,  and  closed  on  July  29, 1997. 
Approximately  thirty  minutes  will  be 
set  aside  on  July  28,  1997,  for  comments 
or  questions  from  the  public.  Seats  will 
be  available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  comments  concerning  the 
Board's  afiiairs  at  any  time.  Copies  of  the 
minutes  of  the  open  session  meeting 
will  be  available  within  thirty  days  of 
the  meeting  from  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary.  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161 
Telephone:  (703)  487-4636;  FAX  (703) 
487-4093. 

Dated:  June  10, 1997.  f^ 

Donald  R.  Johnson, 
Director. 
[FR  Doc.  97-15689  FUed  6-13-97;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

June  24, 1997. 

PLACE:  1155  21st  St.,  NW..  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-15884  Filed  6-12-97;  3:40  pml 
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COMMODITY  FUTURES  TRADING 

CCMMC.SION 

Sunshine  Act  Meeting 

AGENCY  HOLOINO  THE  MEET1NQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 

June  17, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATliS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-15885  Filed  6-12-97;  3:40  pmj 

BNJJNQ  COOC  SJSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Decw^-^ent  of  the  Army 

«esen/e  Officers'  Training  Corp>8 
RO  T  C)  Program  Subcommittee 

AGENCY:  U.S.  Army  Cadet  Command. 
ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (F.L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Reserve  OfRcers' 
Training  Corps  (ROTC)  Program 
Subcommittee. 

Dates  of  Meeting:  July  15  &  16.  1997. 

Place:  The  Pentagon.  Room  1A1079. 

Time:  8:30  a.m.  to  5:00  p.m.  (July  15. 
1997);  8:30  a.m.  to  12:00  p.m.  (July  16, 
1997) 


Proposed  Agenda:  Review  and 
discussion  of  changes  to  the  major 
ROTC  programs  since  the  April  1996 
meeting  at  the  Radisson  Hotel, 
Hampton,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  Spadafora,  U.S.  Army  Cadet 
command,  ATCC-TE,  Fort  Monroe, 
Virginia  23651-5000;  phone  (757)  727- 
4595. 

SUPPLEMENTARY  INFORMATION: 

1.  The  subcomLmittee  will  review  the 
significant  changes  in  ROTC 
scholarships,  missioning,  advertising 
strategy,  marketing,  camps  and  on- 
campus  training,  the  Junior  High  School 
Program  and  ROTC  Nursing. 

2.  Meeting  of  the  ROTC  Program 
Subcommittee  is  open  to  the  public. 
Due  to  space  limitations,  attendance 
may  be  Umited  to  those  persons  who 
have  notified  the  Advisory  Committee 
management  Office  in  writing  at  least 
five  days  prior  to  the  meeting  of  their 
intent  to  attend  the  July  15  &  16 
meeting. 

3.  Any  members  of  the  public  may  file 
a  written  statement  with  the 
subcommittee  before,  during  or  after  the 
meeting.  To  the  extent  that  time 
permits,  the  subcommittee  chairman 
may  allow  public  presentations  or  oral 
statements  at  the  meeting. 

4.  All  communications  regarding  this 
advisory  subconunittee  should  be 
directed  to  the  above  address. 
Gregory  D.  Showaher, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-15686  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Protective  Service  and  Accessorial 
Service  Rate  Tenders 

AGENCY:  Military  Traffic  Management 
Command,  E)epartment  of  the  Army. 
ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC),  on 
behalf  of  the  Department  of  Defense 
(DOD),  intends  to  modify  the 
procedures  used  to  receive  protective 
and  accessorial  service  rates  and  charges 
from  the  commercial  transportation 
industry.  Efi^active  October  1,  1997, 
motor  and  rail  carriers  will  no  longer  be 
allowed  to  file  protective  and 
accessorial  1000  and  2000  tenders.  All 
1000  and  2000  tenders  must  be 
cancelled  by  supplement  allowing  30 
days  notice.  Carriers  may  cancel  at  any 
time;  however,  the  effective  date  of  the 


cancellation  must  not  be  later  than 
September  30.  1997.  All  protective  and 
accessorial  services  will  be  filed  in 
Section  F  of  the  carrier's  individual  rate 
tenders. 

DATES:  These  instructions  are  effective 
June  16,  1997. 

ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T,  Room  617,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Scullion,  (201)  823-5471  or 
Ms.  Eunice  Anderson,  (703)  681-9397. 
SUPPLEMENTARY  INFORMATION:  1000  and 
2000  tenders  were  established  to  reduce 
the  carriers  manual  tender  filing 
workload.  With  the  advent  of  computer 
and  electronic  tender  filing  capabilities 
via  Electronic  Data  Interchange  (EDI), 
MTMC  does  not  see  the  necessity  of  the 
1000  and  2000  tenders.  MSTIP  No.  364- 
A  and  all  rules  publications  will  be 
modified  to  remove  reference  to  the 
1000  and  2000  tenders.  Upon 
publication  of  this  notice,  carriers  will 
be  expected  to  comply  with  the  above 
new  policy. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-15684  Filed  5-13-97;  8:45  am] 

BiUJNO  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  \he  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including  (1)  RADAR 
Interference  Chaff  (2)  Buried  Pipe 
Location  (3)  Shaped  Charges  (4)  Preform 
Encapsulation  (5)  LADAR,  as  well  as 
many  other  different  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army,  as  represented  by  the  U.S.  Army 
Research  Laboratory,  wishes  to  license 
the  U.S.  patents  listed  below  in  a  non- 
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exclusive,  exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Microarc  Chaff. 

Inventor:  Richard  N.  Johnson. 

Patent  Number:  5.619,205. 

Issue  Date:  April  8,  1997. 

Title:  Buried  Pipe  Locator  Utilizing  a 
Change  in  Ground  Capacitance. 

Inventor:  John  E.B.  Tuttle. 

Patent  Number:  5.617,031. 

Issue  Date:  April  1, 1997. 

Title:  Apparatus  for  Dispersing  a  Jet 
From  a  Shaped  Charge  Liner  via  Non- 
Uniform  Charge  Confinement. 

Inventorfs):  William  Walters  and 
Richard  Summers. 

Patent  Number:  5,616,885. 

Issue  Date:  April  1,  1997. 

Title:  Process  for  Encapsulating  a 
Shaped  Body  for  Hot  Isostatic  Pressing 
by  Sol-Gel  Method. 

Inventor:  Kerry  Richard. 

Patent  Number:  5,613,993. 

Issue  Date:  March  25, 1997. 

Title:  High  Range  Resolution  Ladar. 

Inventoris):  Barry  L.  Stann,  William  C. 
Ruff  and  Zoltan  G.  Sztankay. 

Patent  Number:  5,608,514. 

Issue  Date:  March  4.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Norma  Vaught,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  MD 
20783-1197;  tel:  (301)  394-2952;  fax: 
(301)  394-5815;  e-mail:  nvaughtearl.mil 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  97-15685  Filed  6-13-97;  8:45  am) 

BILUNQ  CODE  3710-06-M 
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IP  Army;  Corps  of 
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AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps) 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  for  the 
Indian  River  Lagoon  Restoration 
Feasibility  Study.  The  study  is  a 
cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD)  which  is 
also  a  cooperating  agency  for  this  DEIS. 


FOR  FURTHER  iNt-OftMA  i  iwN  wOn  i  ao  i  : 
Steve  Traxler,  561-683-2178,  or  Elmar 
Kurzbach,  904-232-2325 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 

SUPPLEMENTARY  INFORMATION:  a.  The 
Central  and  Southern  Florida  (C&SF) 
Project  is  a  multi-piupose  project  which 
was  first  authorized  in  1948  to  provide 
flood  control,  water  control,  water 
supply,  and  other  services  to  the  area 
which  stretches  from  around  Orlando  to 
Florida  Bay  (the  southern  part  of  the 
Florida  peninsula).  The  project  has 
performed  its  intended  purposes  well. 
However,  the  project  has  also 
contributed  to  the  decline  of  the  south 
Florida  ecosystems.  The  purpose  of  the 
C&SF  Project  Comprehensive  Review 
Study  is  to  holistically  re-examine  the 
C&SF  Project  to  determine  the  feasibility 
of  providing  water  resources 
infrastructure  that  supports  the 
sustainability  of  south  Florida 
ecosystems.  Specifically,  the  study  will 
investigate  structural  and  operational 
modifications  to  the  C&SF  Project  to 
improve  the  quality  of  the  environment; 
protect  the  aquifer;  improve  the 
integrity,  capability,  and  conservation  of 
urban  and  agricultural  water  supplies; 
and  improve  other  water- related 
purposes.  The  C&SF  Reconnaissance 
Report  described  a  number  of  potential 
feasibility  studies  including  the  Indian 
River  Lagoon  Restoration. 

b.  The  geographic  area  encompassed 
by  the  Indian  River  Lagoon  Restoration 
Feasibility  Study  is  generally  described 
as  hydrologically  removed  from  the 
Everglades  and  Florida  Bay  ecosystems. 
The  only  existing  hydraulic  connection 
between  those  ecosystems  is  the  project 
Canal  (C-44  or  St.  Lucie  Canal)  which 
discharges  water  from  Lake  Okeechobee 
to  the  St.  Lucie  Estuary.  The 
Comprehensive  Review  Study  will 
evaluate  alternative  regulation 
schedules  for  Lake  Okeechobee  on  a 
comprehensive  system-wide  basis  with 
due  consideration  being  given  to  the 
needs  of  St.  Lucie  Estuary  and  Indian 
River  Lagoon.  These  two  studies  will  be 
underway  concurrently,  the  Lake 
Okeechobee  regulation  schedules 
evaluated  in  the  Comprehensive  Review 
Study  v\rill  be  incorporated  into  the 
specific  benefits  and  impacts  analysis 
performed  for  alternatives  considered  in 
this  study.  Similarly,  system-wide 
benefits  identified  by  plan  alternatives 
evaluated  in  this  study  will  be 
incorporated  into  the  Comprehensive 
Review  Study.  A  plan  recommended  in 
this  study  can  be  considered  as  a 
separable  element  to  the  overall 


comprehensive  plan  for  restoration  of 
South  Florida. 

c.  The  Indian  River  Lagoon 
Restoration  Feasibility  Study  will 
incorporate  components  previously 
identified  in  the  C&SF  Project 
Comprehensive  Review  Study 
Reconnaissance  Report.  Known 
concepts  that  will  be  considered  in  this 
feasibility  study  are  summarized  in  the 
following  paragraphs. 

Alternative  Actions  to  be  Considered  in 
the  Indian  River  Lagoon  Feasibility 
Study 

Alternatives  to  consider  include  no 
action,  non-structural  measures,  and  the 
structural  components  discussed  below, 
as  well  as  potential,  as-yet-unidentified 
measures  or  combinations  of  features  to 
be  develo{>ed  during  the  study. 

Water  Preserve  Areas  (Regional 
Attenuation  Facilities) 

a.  The  Water  Preserve  Area  (WPA) 
concept,  referred  to  in  the 
Reconnaissance  Report  as  Regional 
Attenuation  Facilities  (RAFs),  would 
provide  for  the  diversion  of  surplus 
rainfall  runoff  bom  the  C-23,  C-24,  C- 
25,  and  C-44  drainage  basins  to  storage 
areas  where  the  water  could  be  treated 
prior  to  discharge  for  environmental 
base  Qow  for  estuarine  and  other  water 
supply  purposes.  RAF's  would  also 
attempt  to  reduce  the  damaging  effects 
of  uncontrolled  basin  runoff  during 
storm  events.  The  reconnaissance  phase 
of  the  C&SF  Project  Comprehensive 
Review  Study  investigated  concepts  to 
capture  and  store  excess  surface  waters 
by  backpumping  stormwater  that  is 
normally  released  directly  to  tide 
through  the  C&SF  Project  canal  system 
into  WPA's  along  the  eastern  edge  of  the 
Water  Conservation  Areas.  Although  the 
WPA  concept  for  the  upper  east  coast 
area  has  not  been  fully  formulated  or 
designed,  the  concept  is  analogous  to 
the  proposed  Water  Preserve  Areas  for 
the  lower  east  coast  which  are  very 
important  components  of  the 
Comprehensive  Review  Study.  These 
WPA's  are  expected  to  serve  a  number 
of  objectives,  including  improved  water 
supply  for  environmental  base  flow  to 
the  estuary,  improved  water  supply  for 
urban  and  agricultural  use,  increased 
short  hydroperiod  wetlands,  reduced 
sediment  loading  to  the  estuary  and 
improved  flow  control  in  the  region. 

b.  The  Water  Preserve  Area  Task 
Force  jointly  established  by  Martin  and 
St.  Lucie  County  Commissioners  has 
completed  a  preliminary  study  of 
potential  locations  for  WPAs  to  address 
the  much  needed  upland  retention  of 
stormwater  runoff  to  prevent  further 
degradation  of  the  Indian  River  Lagoon 


32590 


Federal  Register  /  Vol.  62.  No.  115  /  Monday.  June  16.  1997  /  Notices 


and  St.  Lucie  River.  The  WPA  Task 
Force  identified  20  potential  sites 
totaling  approximately  65,600  acres. 
Sites  were  classified  according  to  basic 
environmental  and  engineering  design 
characteristics.  The  WPA  Task  Force 
draft  report  was  published  on  August 
31,  1995  and  updated  on  December  31, 
1996.  The  Task  Force  recommendations 
will  be  investigated  further  during  this 
feasibility  study. 

c.  Alternative  WPA  sites  will  be 
studied  to  identify  other  potential  sites 
that  may  be  less  costly,  less  impacting 
on  wetlands  or  provide  additional  water 
uses.  In  addition,  individual  upland 
runoff  storage  could  be  divided  among 
the  sub-basins  of  the  study  area, 
intercormected  by  the  existing  canal 
networks,  to  allow  water  transfer 
between  sub-basins.  Various 
combinations  of  facilities  and  operation 
scenarios  will  be  evaluated  during  this 
feasibility  study. 

Upper  East  Coast  Flowway  (C-131) 

a.  The  concept  presented  in  the 
reconnaissance  report  included  a  10,500 
acre  water  quality  treatment  facility 
(flowway)  located  at  the  western' 
juncture  of  Martin  and  St.  Lucie 
counties,  and  a  feature  that  would  allow 
excess  treated  water  to  be  backpumped 
into  Lake  Okeechobee  when  other  needs 
are  being  met. 

b.  The  C-131  concept  was  first 
documented  in  the  Survey-Review 
Report  on  Central  and  Southern  Florida 
Project  Martin  County  Florida, 
September  22.  1967.  It  was  further 
discussed  in  the  Corps'  Central  and 
Southern  Florida  Project,  Part  ID. 
Supplement  D,  General  Design 
Memorandum  (GDM),  Martin  County 
(St.  Lucie  County  Water  Supply 
Element),  dated  June  1984.  The  basic 
plan  in  the  GDM  was  the  backpumping 
of  stormwater  from  C-23,  C-24,  and  C- 
25  through  a  flowway,  or  nutrient 
consuming  marsh,  before  discharging 
the  water  into  Lake  Okeechobee  through 
the  proposed  C-131  canal.  This  concept 
will  be  revisited  during  the  feasibility 
study.  The  C-131  canal  plan  was 
deferred  from  further  consideration 
until  the  completion  of  other  water 
resource  studies  which  would  assure 
the  availability  of  water  for  irrigation 
uses  in  the  general  area. 

On-Site  Detention/Retention 

On-site  detention/retention  is  similar 
to  the  water  preserve  area  proposal 
except  that  the  detention/retention 
facilities  would  generally  be 
individually  constructed  on  privately 
developed  land  as  opposed  to  large 
publicly  owned  regional  facilities.  The 
analysis  conducted  by  this  study  will 


assume  that  the  on-site  facilities  will  be 
designed  according  to  the  applicable 
regulatory  criteria  of  the  SFWMD.  On  a 
site  by  site  basis,  benefits  similar  to 
those  provided  by  RAF's  may  be 
realized.  Stormwater  discharges  would 
be  reduced  and  water  quality  would  be 
improved.  On-site  detention/retention 
could  also  be  designed  to  provide  water 
supply  benefits.  However,  any  water 
supply  benefits  would  probably  be 
limited  to  the  owner  of  the  land  where 
the  on-site  facility  was  located.  The 
present  study  will  evaluate  whether  a 
sufficient  number  of  on-site  facilities 
could  significantly  reduce  stormwater 
discharges  and  improve  water  quality 
enough  to  benefit  St.  Lucie  Estuary  and 
the  Indian  River  Lagoon.  This 
alternative  would  require  regulatory 
action  by  SFWMD.  It  is  included  in  this 
study  to  evaluate  the  cost  effectiveness 
of  on-site  detention  and  will  be 
compared  to  providing  regionally  based 
solutions. 

St.  Lucie  Flowway 

a.  The  St.  Lucie  Flowway  proposed  in 
the  reconnaissance  study  would  capture 
some  excess  runoff  in  the  C— 44  basin 
that  is  now  diverted  to  tide  and  divert 
the  flow  to  the  Loxahatchee  National 
Wildlife  Refuge  (Water  Conservation 
Area  1 ).  The  flowway  would  originate  at 
C— 44  near  Indiantown  and  divert  flows 
south  through  the  Corbett  Wildlife 
Management  Area  to  the  proposed 
Everglades  Construction  Project  divide 
structure  S-316  that  is  intended  to 
divert  flows  south  to  WCA-1.  Diverted 
water  would  then  be  available  for  use  in 
the  Everglades  system  via  WCA-1.  The 
recoiuiaissance  study  also  concluded 
that  alternative  sites  for  the  flowway 
should  be  investigated  to  minimize 
adverse  effects  on  existing  natural  areas, 
such  as  the  Cortiett  Wildlife 
Management  Areas.  An  alternative 
proposed  in  the  reconnaissance  study 
was  to  divert  excess  C— 44  basin  runoff 
to  the  north  to  a  proposed  regional 
attenuation  facility. 

b.  The  St  Lucie  Flowway  can  be 
expected  to  serve  a  number  of  objectives 
including  water  quality  improvement, 
increased  supply,  restoration  of  short 
hydroperiod  wetlands,  reduced 
sediment  loading  to  the  estuary  and 
improved  flood  control. 

Removal  of  St.  Lucie  Organic  Sediments 

a.  Fine,  organic-rich  sediments  (ooze 
or  muck)  have  accumulated  in  the  St. 
Lucie  Estuary.  Organic  sediments, 
which  are  carried  to  the  estuary  as 
suspended  load  through  the  C-44.  C-23 
and  C-24  canals,  settle  out  in  the 
estuary  as  the  result  of  the  interaction 
between  the  &esh  and  estuarine  water. 


The  highly  organic  sediment  depletes 
the  dissolved  oxygen  in  the  water 
column  through  natural  chemical 
processes.  The  fine  particulate 
sediments,  composed  of  organic  matter 
and  silt,  can  also  be  re-suspended  in  the 
water  column  by  wind  and  current 
action,  creating  turbidity  conditions 
which  diminish  light  penetration 
needed  to  maintain  seagrass 
communities. 

b.  In  a  1994  report  on  a  muck  removal 
demonstration  project,  the  South 
Florida  Water  Management  District 
concluded  that  large-scale  sediment 
removal  may  improve  water  quality  by 
reducing  re-suspension  of  fine 
sediments  during  periods  of  physical 
disturbance,  and  would  reduce  oxygen 
demands  in  the  water  column.  Further, 
exposing  a  courser  grained  substrate 
along  the  littoral  shelf  may  promote  a 
more  diverse  and  abundant  benthic 
macroinvertebrate  community  which 
would  increase  feeding  opportimities 
for  bottom  feeding  fish.  However,  the 
report  recommended  that  further  studies 
be  undertaken  prior  to  proceeding  with 
the  demonstration  project.  This  study 
will  further  investigate  the  feasibility  of 
a  muck  removal  project. 

Water  Supply  Alternatives 

The  exiting  C&SF  Project  was 
designed  to  provide  regional  water 
supply  for  the  study  area.  Consequently, 
alternatives  developed  for  this 
feasibility  study  will  identify  urban  and 
agricultural  water  supply  demands  and 
will  include  water  supply  features  to 
help  meet  identified  regional  needs, 
including  environmental  needs  and  the 
potential  conflicts  that  this  may  create 
with  other  water  users.  All  of  the 
alternatives  described  above  have 
features  related  to  the  C&SF  Project  that 
are  consistent  with  water  supply  and 
will  be  further  evaluated  as  part  of  the 
plan  formulation  process  duiring  this 
feasibility  study.  These  alternatives 
could  be  further  developed  for  water 
supply  by  adding  featiires  such  as 
aquifer  storage  and  recovery. 

Issues 

The  DEIS  will  consider  impacts  on 
protected  species,  wetlands  health  and 
safety,  water  quality,  aesthetics  and 
recreation,  fish  and  wildlife  resources, 
cultural  resources,  energy  conservation, 
land  use.  socioeconomic  resources,  and 
other  impacts  identified  through 
scoping,  public  involvement,  and 
interagency  coordination. 

Scoping 

A  scoping  letter  was  sent  to  interested 
parties  on  December  2,  1996.  In 
addition,  all  parties  are  invited  to 
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participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process.  At  this  time,  there 
are  no  plans  for  a  public  scoping 
meeting. 

Public  Involvement 

We  invite  the  participation  of  affected 
Federal,  state  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
parties.  I 

Coordinatioii 

The  proposed  action  is  being 
coordinated  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  under  Section 
7  of  the  Endangered  Species  Act,  with 
the  FWS  under  the  Fish  and  Wildlife 
Coordination  Act,  and  with  the  State 
Historic  Preservation  Officer  under  the 
Natural  Historic  Preservation  Act.  On  a 
working  level,  the  proposed  action  is 
being  conducted  by  an 
interdisciplinary/interagency  team 
combining  local,  state,  and  federal 
organizations. 

Other  Environmental  Review  and 
Consultation 

The  proposed  action  would  involve 
evaluation  for  compliance  with 
guidelines  pursuant  to  Section  404(b)  of 
the  Clean  Water  Act;  application  (to  the 
State  of  Florida)  for  Environmental 
Resource  Permits  pursuant  to  Section 
401  of  the  Clean  Water  Act;  certification 
of  state  lands,  easements,  and  rights  of 
way;  and  determination  of  Coastal  Zone 
Management  Act  consistency. 

Agency  Role 

As  cooperating  agency,  non-Federal 
sponsor,  and  leading  local  expert; 
SFWD  will  provide  extensive 
information  and  assistance  on  the 
resources  to  be  impacted  and 
alternatives. 

DEIS  Preparation 

It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  in  September, 
1999. 

Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  97-15683  Filed  6-13-97;  8:45  am] 
BILUNG  CODE  3710-AS-M 


t    tNSr  NUCLEAR  FACILITIES 
SAFE'n  30ARD 

Privacy  Act  s » s  ■  -ms  of  Records 

agency:  Defense  Nuclear  Facilities 
Safety  Board. 


ACTION:  New  system  of  records. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  publish  a  description  of 
the  systems  of  records  it  maintains 
containing  personal  information.  In  this 
notice  the  Board  announces  a  new 
system  of  records. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Azzaro,  Acting  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue, 
N.W.,  Suite  700,  Washington,  D.C. 
20004-2901,  (202)  208-6387. 

SUPPLEMENTARY  INFORMATKM: 

The  new  system  of  records, 
designated  NDFSB-6,  is  described 
below. 

DNFSB-6 

SYSTEM  NAME: 

DNFSB  Staff  Resume  Book. 
SECURITY  classification: 

Unclassified  materials. 

SYSTBI  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W., 
Washington,  D.C.  20004-2901. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Board's  technical  and 
legal  staff. 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

A  summary  of  each  employee's 
educational  background  and  work 
experience,  with  emphasis  on  areas 
relevant  to  the  individual's  work  at  the 
Board. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBl 

National  E)efense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  §  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  Resume  Book  may  be  distributed 
to  representatives  of  the  press. 
Congressional  staff,  representatives  of 
State  and  local  governments,  and  to  any 
member  of  the  public  or  any 
organization  having  a  legitimate  interest 
in  understanding  the  technical  and  legal 
qualifications  of  the  Board's  staff. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINmG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

Paper  records  and  computer  files. 


RETRIEVABILrrY: 

By  employee  name. 

SAFEGUARDS: 

Copies  of  the  Resume  Book  will  be 
sequentially  numbered  and  all  copies 
will  be  stored  under  the  control  of  a 
Board  employee.  A  record  will  be  kept 
of  each  disclosure  of  the  book  by  name 
of  the  receiving  party  and  purpose  for 
which  the  information  is  provided.  The 
Resume  Book  will  not  be  available  via 
Internet  nor  will  it  be  placed  in  the 
Board's  Public  Reading  Room. 

RETBmON  AND  DISPOSAU 

The  Resume  Book  will  be  periodically 
updated,  and  out-of-date  copies  will  be 
destroyed  when  updated  copies  are 
printed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W.,  Suite 
700,  Washington,  D.C.  20004-2901. 
Attention:  Andrew  Thibadeau. 

NOTIFICATKM  PROCEDURE: 

Board  employees  covered  by  the 
Resume  Book  may  examine  it  at  any 
time.  They  may  also  examine  the  list  of 
disclosures  maintained  by  the  System 
Manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedure^ 

C0NTESTW4G  RECORD  PROCEDURE: 

Any  Board  employee  covered  by  the 
Resume  Book  may  request  that 
corrections  be  made  in  his/here  resume 
at  any  time. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISKMS 
OF  THE  ACT: 

None. 

Dated:  June  11, 1997. 
John  T.  Conway, 
Chaiiman. 
(PR  Doc.  97-15722  Filed  6-13-97;  8:45  am) 

BILLMG  CODE  3e7D-01-« 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Transmission  System  Vegetation 
Managen>ent  Program 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Envirorunental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  announces  BPA's 
intention  to  prepare  an  EIS  on 
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principles  for  implementing  BPA's 
Transmission  System  Vegetation 
Management  Program.  In  accordance 
with  the  Federal  Columbia  River 
Transmission  System  Act  of  1974,  the 
Administrator  "shall  operate  and 
maintain  the  Federal  transmission 
system  to  *  *  *  maintain  the  electrical 
stability  and  electrical  reliability  of  the 
Federal  (transmission)  system  *   *   *." 
In  order  to  ensure  safe  and  reliable 
power,  BPA  must  control  the  vegetation 
on  land  around  the  electrical 
transmission  facilities. 

BPA  has  invited  the  U.S.  Forest 
Service  and  the  Bureau  of  Land 
Management  to  be  cooperating  agencies 
in  this  EIS  process.  They  have  been 
asked  to  participate  in  the  formal 
scoping  process;  to  review  resource 
analysis;  and  to  assist  in  developing 
alternative  principles  to  guide  the 
standards,  techniques,  and  procedures 
used  in  BPA's  Transmission  System 
Vegetation  Management  Program.  These 
agencies  were  invited  because  they 
manage  some  of  the  land  where  BPA 
transmission  facilities  are  located. 

BPA  invites  public  comment  on  the 
range  of  actions,  alternatives,  and 
impacts  to  be  addressed  in  the 
Transmission  System  Vegetation 
Management  Program  EIS. 
DATES:  BPA  has  established  a  scoping 
period  during  which  affected 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the  EIS. 
BPA  will  hold  one  scoping  meeting 
(possibly  more  depending  on  public 
interest)  and  will  contact  tribes, 
agencies,  and  groups  interested  in  BPA's 
Vegetation  Management  Program. 
Written  comments  are  due  to  the 
address  below  no  later  than  July  23, 
1097. 

ADDRESSES:  Send  comment  letters  and 
requests  to  be  placed  on  the  project 
mailing  list  to  Communications, 
Bonneville  Power  Administration — 
ACS-7,  P.O.  Box  12999,  Portland, 
Oregon,  97212.  The  phone  number  of 
the  Communications  office  is  503-230- 
3478  in  Portland  (toll-free  l-«00-622- 
4519  outside  of  Portland);  or  comment 
at  our  internet  address  at: 
comment@bpa.gov. 
FOR  FURTHER  INFORMATION.  CONTACT: 
Tammie  Vincent  at  (503)  230-3469. 
Bonneville  Power  Administration — 
ECN-4,  P.O.  Box  3621,  Portland, 
Oregon, 97208-3621. 
SUPPI.EMENTARY  INFORMATION:  BPA  owns 
and  of)erates  a  high-voltage 
transmission  system  throughout 
Washington  and  Oregon,  and  in  parts  of 
Idaho,  Montana,  Wyoming,  and 


California.  To  ensiu«  safe,  reliable 
service,  vegetation  is  managed  as  part  of 
the  normal  operation  of  the 
transmission  system. 

Proposed  Action 

BPA  proposes  to  review  its 
Transmission  System  Vegetation 
Management  Program  and  set  principles 
to  guide  the  planning  and 
implementation  of  vegetation 
management  techniques  used  in  the 
program.  The  objective  of  the  proposed 
action  is  to  provide  the  most  cost- 
effective,  ef^cient,  and  environmentally 
acceptable  means  of  controlling 
vegetation  that  may  threaten 
transmission  system  safety  and 
reliability.  General  issues  the  EIS  may 
address  include  the  following: 
vegetation  management,  land 
management,  water  quality 
management,  fish  and  wildlife 
management,  threatened  and 
endangered  species  management, 
cultural  resources  management,  and 
economic  effects.  Additional  issues  may 
be  identified  by  the  public  scoping 
process;  scoping  may  also  eliminate 
some  issues  from  in-depth  analysis.  The 
EIS  will  develop  broad,  program-wide 
standards  and  practices  for  plaiming 
and  implementing  vegetation 
management.  Site-specific  analysis 
would  then  be  tiered  to  the  Program  EIS, 
when  needed. 

Information  developed  from  other 
environmental  reviews,  especially 
concerning  vegetation  management  in 
the  Pacific  Northwest,  may  be  included 
in  the  BPA  Transmission  System 
Vegetation  Management  Program  EIS,  as 
appropriate. 

Current  Practice 

BPA  currently  manages  vegetation 
with  a  mix  of  techniques  on  a  project- 
by-project  basis.  This  approach  does  not 
foster  consistency  across  projects, 
jurisdictions,  BPA's  regions,  or  over 
time.  BPA  needs  to  find  a  way  to  ensure 
consistency. 

AltematiTes  Proposed  for 
Consideration 

Alternatives  to  be  considered  in  the 
BPA  Transmission  System  Vegetation 
Management  Program  EIS  would 
include  alternative  vegetation 
management  planning  and 
implementation  principles  for  each 
management  issue  addressed.  The  EIS 
will  also  consider  a  No  Action 
alternative,  i.e.,  continuing  project-by- 
project  vegetation  management  without 
defined  program-or  region-wide 
standards  and  guidelines. 


Identification  of  Environmental  Issues 

The  environmental  issues  associated 
with  transmission  system  vegetation 
management  include  potential  effects  on 
land  use.  vegetation  conununities.  water 
quality,  human  health  and  safety,  and 
wildlife  populations. 

Issued  in  Portland,  Oregon,  on  June  6. 
1997. 

RandaU  W.  Hardy, 

Administrator  and  Chief  Executive  Officer. 
(FR  Doc.  97-15711  Filed  6-13-97;  8:45  am] 
BILUNG  CODE  6640-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociiet  No.  ER97-1546-001] 

lllinova  Energy  Partners,  Inc.;  Notice  of 
Filing 

June  10. 1997. 

Take  notice  that  on  May  5. 1997, 
lllinova  Energy  Partners,  Inc.  tendered 
for  filing  its  compliance  filling  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  20,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-15657  Filed  ft-l»-97;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

COoclwt  No.  CP97-658-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Bianicet 
Authorization 

June  10, 1997. 

Take  notice  that  on  June  2. 1997, 
Northern  Nat\iral  Gas  Company 
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(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-558-O00  a  request 
pursuant  to  Sections  157.205, 157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212  and  157.216) 
for  authorization  to  upgrade  the 
Baldwin  #1  TBS  and  to  retire  the 
existing  meter  and  appurtenant  facilities 
associated  with  the  proposed  upgrade, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  request 
on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Northern  proposes  to  upgrade  the 
Baldwin  #1  TBS,  an  existing  delivery 
point  located  in  St.  Croix  County, 
Wisconsin,  to  accommodate  increased 
natural  gas  deliveries  to  Wisconsin  Gas 
Company  (WGC)  under  Northern's 
currently  effective  throughput  service 
agreement(s).  Northern  states  that  WGC 
requested  that  the  Baldwin  #1  TBS  be 
upgraded  due  to  a  growth  of  natiiral  gas 
requirements  in  that  area.  The  proposed 
increase  in  volumes  to  be  delivered  to 
WGC  at  the  Baldwin  #1  TBS  are  60 
MMBtu  on  a  peak  day  and  5,414  MMBtu 
on  an  annual  basis.  The  total  estimated 
upgrade  is  $90,000  and  all  construction 
will  be  completed  within  the  existing 
station  yard  with  minimal  ground 
distuifoance. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff,  that  it  has  sufficient  capacity  for 
deliveries  without  detriment  or 
disadvantage  to  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  97-15655  Filed  6-13-97;  8:45  am] 

BiLUNO  COOE  6T17-01-« 


DEPA"    MtN    OP  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-d7-000] 

Tucson  Electric  Power  Company; 
Notice  of  Filing 

)une  10.  1997. 

Take  notice  that  on  June  2, 1997, 
Tucson  Electric  Power  Company  (TEP) 
submitted  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authority  to  effect  a  "disposition  of 
facilities"  that  would  be  deemed  to 
occur  as  a  result  of  the  implementation 
of  a  proposed  holding  company 
structure. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  7, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  O.  Cashell. 
Secretary. 
[PR  Doc.  97-15656  Filed  6-13-97;  8:45  am] 

BHJJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 


Federal  Er  trgy 
Commission 


-yuiatory 
[Docket  No.  ER97-2936-000] 


Wisconsin  Power  &  Light  Company; 
Notice  of  Filing 

June  10, 1997. 

Take  notice  that  on  May  14, 1997, 
Wisconsin  Power  &  Light  Company 
tendered  for  filing  a  temporary  revision 
to  its  Emergency  Energy  Service 
Schedules  in  its  Bulk  Power  Sales  Tariff 
and  its  Interconnection/Interchange 
Agreements  with  Wisconsin  Electric 
Power  Company,  Madison  Gas  and 
Electric,  and  Wisconsin  Public  Power 
Inc.  System.  This  change  will  allow 
WP8tL  to  recover  costs  incurred  in  the 
Share  the  Pain  program.  WP&L  is 
requesting  an  effective  date  of  May  15, 
1997,  and  a  termination  date  of 
September  30, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  piotest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  305.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  20, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ptuty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  97-15658  Filed  6-13-97;  8:45  am] 

BIUJNQ  CO06  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-306&-000,  et  aL] 

Southern  Company  Services,  Inc.,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

June  9,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

[Docket  No.  ER9 7-3060-000) 

Take  notice  that  on  May  27, 1997, 
Southern  Company  Services,  Inc. 
("SCS"),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Com]>any,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  one  (1)  service 
agreement  between  SCS,  as  agent  for 
Southern  Companies,  and  the  Qty  of 
Tallahassee,  Florida  for  firm  point-to- 
point  transmission  service  and  one  (1) 
service  agreement  between  SCS,  as 
agent  for  Southern  Companies,  and 
Kentucky  Utilities  Company  for  non- 
firm  point-to-point  transmission  service 
under  Part  II  of  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinoia  PubUc  Service 
Company 

(Docket  No.  ER97-3065-0001 

Take  notice  that  on  May  27, 1997, 
Central  Illinois  Public  Service  Company 
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("CIPS"),  submitted  service  agreements 
establishing  AYP  Energy,  Inc.  and  Plum 
Street  Marketing,  Inc.  as  new  customers 
under  the  terms  of  CIPS'  Coordination 
Sales  Tariff  CST-1  ("CST-1  Tariff"). 

CIPS  requests  an  effective  date  of  May 
16,  1997,  for  the  two  service  agreements 
with  new  customers  and  the  revised 
Index  of  Customers.  Accordingly,  CIPS 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  the  two 
customers  and  the  Illinois  Commerce 
Commission. 

Comment  date:  Jime  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER9 7-3066-0001 

Take  notice  that  on  May  27, 1997, 
South  Carolina  Electric  &  Gas  Company 
("SCE&G"),  submitted  a  service 
agreement  establishing  South  Carolina 
Public  Service  Authority  ("SCPSA")  as 
a  customer  under  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  ffling  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  SCPSA  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER97-3068-000] 

Take  notice  that  on  May  27, 1997, 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing  a  letter 
agreement,  dated  April  30,  1997, 
between  SWEPCO  and  East  Texas 
Electric  Cooperative,  Inc.  ("ETEC").  The 
letter  agreement  amends  the  February 
10,  1993,  Power  Supply  Agreement 
(PSA)  between  SWEPCO  and  ETEC  by 
waiving  the  May  1997  monthly  facilities 
charge  that  ETEC  would  have  incurred 
under  the  PSA. 

SWEPCO  requests  that  the 
Amendment  be  accepted  to  become 
effective  May  1,  1997.  Copies  of  the 
filing  were  served  upon  ETEC  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  June  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cin^gy  Services,  Inc. 

[Docket  No.  ER.97-3069-0001 

Take  notice  that  on  May  27, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 


tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  April  1,  1997  between 
Cinergy,  CG&E,  PSI  and  The  Utility- 
Trade  Corp.  (UTC). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  UTC: 

1.  Exhibit  A— Power  Sales  by  UTC 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  UTC  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
The  Utility — Trade  Corp.,  the  Kentucky 
Public  Service  Commission,  the 
National  Energy  Board  (Canada),  the 
Public  Utilities  Commission  of  Ohio  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  ]une  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duquesne  Light  Company 

[Docket  No.  ER97-3070-000| 

Take  notice  that  on  May  27, 1997, 
Duquesne  Light  Company  ("DLC"),  filed 
a  Service  Agreement  dated  May  21, 
1997  with  CMS  Marketing,  Service  and 
Trading  Company  under  DLC's  Open 
Access  Transmission  Tariff  ("Tar^'). 
The  Service  Agreement  adds  CMS 
Marketing,  Service  and  Trading 
Company  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  dale  of 
May  21, 1997,  for  the  Service 
Agreement 

CoiTunent  date:  Jime  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duquesne  Light  Company 

[Docket  No.  ER97-3071-000I 

Take  notice  that  on  May  27, 1997, 
Duquesne  Light  Company  ("DLC"),  filed 
a  Service  Agreement  dated  May  21, 
1997  with  Delhi  Energy  Services,  Inc. 
under  DLC's  Open  Access  Transmission 
Tariff  ("Tariff").  The  Service  Agreement 
adds  Delhi  Energy  Services,  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  May  21, 1997,  for  the 
Service  Agreement. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER97-3072-000] 

Take  notice  that  on  May  28, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 
between  Koch  Energy  Trading,  Inc. 
(Koch)  and  UE.  UE  asserts  that  the 


purpose  of  the  Agreements  is  to  permit 
UE  to  provide  transmission  service  to 
Koch  pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA9&-50. 

Comment  date:  Jime  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Power  Company 

[Docket  No.  ER97-3073-O00| 

Take  notice  that  on  May  28,  1997, 
Duke  Power  Company  ("Duke"), 
tendered  for  filing  a  "Transmission 
Service  Agreement  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  New 
York  State  Electric  and  Gas  Corporation, 
dated  as  of  April  14,  1997  ("TSA").  The 
parties  have  not  engaged  in  any 
transactions  under  the  TSA  as  of  th? 
date  of  filing.  Duke  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  Duke  will  provide  New 
York  State  Electric  and  Gas  Corporation 
non-firm  point-to-point  transmission 
service  under  Duke's  Pro  Forma  Open 
Access  Transmission  Tariff.  Duke 
requests  that  the  Agreement  be  made 
effective  as  of  May  1, 1997. 

Comment  date:  June  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Detroit  Edison  Company 

[Docket  No.  ER97-3074-000J 

Take  notice  that  on  May  28, 1997,  The 
Detroit  Edison  Company  ("Detroit 
Edison"),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  "Service  Agreement") 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-1),  FERC  Electric 
Tariff  No.  4  (the  "WPS-1  Tariff"), 
between  Detroit  Edison  and  Duquesne 
Light  Company  ("Duquesne"),  dated  as 
of  April  28, 1997.  Detroit  Edison 
requests  that  the  Service  Agreement  be 
made  effective  as  of  April  28, 1997. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Detroit  Edison  Company 

[Docket  No.  ER97-3075-0001 

Take  notice  that  on  May  28, 1997,  The 
Detroit  Edison  Company  ("Detroit 
Edison"),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  "Service  Agreement") 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  3  (the  "WPS-2  TarifT'), 
between  Detroit  Edison  and  The 
Cleveland  Electric  Illuminating 
Company  ("Cleveland"),  dated  as  of 
February  27, 1997.  The  parties  did  not 
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engage  in  any  transactions  under  the 
TSA  prior  to  May  7, 1997.  Detroit 
Edison  requests  that  the  Service 
Agreement  be  made  eff^ective  as  of  May 
7. 1997, 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER9 7-30 76-000) 

Take  notice  that  on  May  28, 1997, 
Northern  States  Power  Company 
(Minnesota)  ("NSP"),  tendered  for  filing 
a  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Sonat  Power  Marketing  L.P. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  April  29, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  June  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  States  Power  Company 

(Minni^sfita) 

(Dov,kd>  .,v,  ER97-3077-0001 

Take  notice  that  on  May  28,  1997, 
Northern  States  Power  Company 
(Minnesota)  ("NSP"),  tendered  for  filing 
a  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Wisconsin  Public  Service  Corporation. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  1, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER97-3078-000I 

Take  notice  that  on  May  28, 1997, 
Entergy  Services,  Inc.  ("Entergy 
Services"),  acting  as  agent  for  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Short-Term  Market  Rate 
(Schedule  SP)  Sales  Agreement 
("Service  Agreement")  by  and  between 
Entergy  Services  and  South  Mississippi 
Electric  Power  Association,  dated  May 
1, 1997.  Entergy  Services  requests  that 
the  Service  Agreement  be  made  effective 
as  of  May  1. 1997. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Entergy  Services,  Inc. 

(Docket  No.  ER97-3079-0001 

Take  notice  that  on  May  28, 1997, 
Entergy  Services,  Inc.  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Non-Finn  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Carolina  Power  &  Light  Company. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

[Docket  No.  ER9  7-3080-000] 

Take  notice  that  on  May  28, 1997, 
Entergy  Services,  Inc.  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
American  Energy  Solutions,  Inc. 

Comment  date:  Jime  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15654  Filed  6-13-97;  8:45  am) 
aauNO  CODE  stit-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER97-3037-000,  et  al.] 

UtiliCorp  United  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

June  6, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-3037-O00) 

Take  notice  that  on  May  21,  1997, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Vastar  Power 
Marketing,  Inc.  for  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Light  Company 

[Docket  No.  ER97-3O38-OO0) 

Take  notice  that  on  May  22,  1997, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  one 
new  customer. 

CILCO  requested  an  effiective  date  of 
May  23,  1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  parties  and  the 
Illinois  Commerce  Conunission. 

Comment  date:  June  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operating 
Ay  dement 

[Docket  No.  ER97-3039-O00) 

Take  notice  that  on  May  21,  1997,  the 
PJM  hiterconnection,  L.L.C.  (PJM)  filed, 
on  behalf  of  the  Members  of  the  LLC, 
membership  applications  of  Morgan 
Stanley  Capital  Group,  Inc.  and 
Consolidated  Edison  Company  of  New 
York,  Inc.  PJM  requests  an  effective  date 
ofMarch31,1997. 

Comment  date:  June  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dayton  Power  and  Light  Company 

(Docket  No.  ER9  7-3040-0001 

Take  notice  that  on  May  21,  1997, 
Dayton  Power  and  Light  Company 
(DPL),  tendered  for  filing  an  amendment 
to  DPL's  Market  Based  Sales  Tariff. 
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Comment  date:  June  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Dayton  Power  and  Light  Company 

(Doclcet  No.  ER97-3041-OO01 
Take  notice  that  on  May  21,  1997, 

Dayton  Power  and  Light  Company 

(Dayton),  tendered  for  filing  an 

amendment  to  Dayton's  Market  Based 

Sales  Tariff. 
Comment  date:  June  20, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Nevada  PoMrer  Company 

(Docket  No.  ER97-3042-0001 

Take  notice  that  on  May  21, 1997, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  a  proposed 
revised  price  sheet  to  the  Purchased 
Power  Agreement  between  the  Colorado 
River  Commission  (CRC)  and  Nevada 
Power  Company  (Exhibit  A)  having  a 
proposed  effective  date  of  June  1,  1997. 

Exhibit  A  provides  for  an  increase  in 
rates  to  the  CRC  and  an  increase  in  the 
maximum  on-peak  firm  capacity  take  for 
the  period  June  1,  1997  to  May  31,  1998. 

Copies  of  this  filing  have  been  served 
on  the  CRC  and  the  Nevada  Public 
Service  Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

{Docket  No.  ER97-3043-OOOI 

Take  notice  that  on  May  22, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  The 
Detroit  Edison  Comp>any  (Detroit). 

Cinergy  and  Detroit  are  requesting  an 
effective  date  of  May  21,  1997. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-3044-000I 

Take  notice  that  on  May  22,  1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Non-Firm  Transmission  Service 
Agreement  between  itself  and 
PacifiCorp  Power  Marketing,  Inc.  The 
Transmission  Service  Agreement  allows 
PacifiCorp  Power  Marketing,  Inc.  to 
receive  non-firm  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  PacifiCorp  Power  Marketing, 


Inc.,  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Conmiission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Company 

[Docket  No.  ER97-3045-OOOJ 

Take  notice  that  on  May  22, 1997, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  a  service  agreement 
with  Texas-New  Mexico  Power 
Company  for  non-firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreement  to  become  effective  as 
of  April  22, 1997. 

A  copy  of  this  filing  has  been  served 
on  Texas-New  Mexico  Power  Company. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-3046-0001 

Take  Notice  that  on  May  22,  1997. 
Peimsylvania  Power  &  Light  Company 
(PPSd.),  filed  a  Service  Agreement  dated 
May  19,  1997  with  Eastern  Power 
Distribution,  Inc.  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Service  Agreement  adds  Eastern 
Power  Distribution,  Inc.  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
May  22, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Eastern  Power 
Distribution,  Inc.  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-3047-000] 

Take  Notice  that  on  May  22,  1997, 
Pennsylvania  Power  &  Light  Company 
(PP8i),  filed  a  Service  Agreement  dated 
May  19.  1997  with  The  Toledo  Edison 
Company  under  PPSkL's  FERC  Electric 
Tariff,  Original  Volume  No.  1 .  The 
Service  Agreement  adds  The  Toledo 
Edison  Company  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
May  22. 1997.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  The  Toledo 
Edison  Company  and  to  the 


Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  20. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cadillac  Renewable  Energy  LLC 

(Docket  No.  ER9  7-3048-000] 

Take  notice  that  on  May  22. 1997, 
Cadillac  Renewable  Energy  LLC  (CRE), 
submitted  for  filing  a  Notice  of 
Succession  pursuant  to  which  it  will 
assume  the  rights  and  obligations  of 
Beaver  Michigan  Associates  Limited 
Partnership  (BMALP)  under  a  power 
purchase  agreement  between  BMALP  as 
seller  and  Consumers  Energy  Company 
(Consumers)  for  the  sale  of  power  from 
a  34  MW  qualifying  small  power 
production  facility.  CRE  also  submitted 
an  amendment  to  the  power  purchase 
agreement. 

CRE  has  also  requested  waiver  of 
certain  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
to  the  same  extent  that  waiver  of  such 
regulations  has  been  granted  to  other 
entities  owning  qualifying  small  power 
production  facilities  having  a  power 
production  capacity  between  30  and  80 
MW  including  waivers  pursuant  to  Parts 
41,45.  101.  and  141  of  the 
Commission's  regulations.  CRE  has  also 
requested  blanket  approval  to  issue 
securities  and  assume  liabilities 
pursuant  to  Section  204  of  the  Federal 
Power  Act  and  Part  34  of  the 
Commission's  regulations. 

Comment  date:  June  20. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pennsylvania  Power  &  Light  Co. 

[Docket  No.  ER97-3049-O001 

Take  notice  that  on  May  23.  1997. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  filed  a  Service  Agreement  dated 
May  19, 1997  with  The  Cleveland 
Electric  Illiuninating  Company 
(Cleveland)  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  Cleveland  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
May  23. 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Cleveland  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kentucky  Utilities  Company 

[Docket  No.  ER97-3050-000] 

Take  notice  that  on  May  23, 1997, 
Kentucky  Utilities  Company  (KU) . 
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tendered  for  filing  service  agreements 
between  KU  and  New  York  State 
Electric  &  Gas  and  KU  and  the  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (collectively  the  Ohio 
Edison  System)  under  its  Transmission 
Services  (TS)  Tariff  and  its  Power 
Services  (PS)  Tariff. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-3051-OOO1 

Take  notice  that  on  May  23, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO) ,  tendered  for  filing,  a  Service 
Agreement  with  Nissequogue  Cogen 
Partners  under  the  NU  System 
Companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Nissequogue 
Cogen  Partners. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  April  25, 
1997. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-3052-0001 

Take  notice  that  on  May  23, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO)  ,  tendered  for  filing,  a  Service 
Agreement  with  Nissequogue  Cogen 
Partners  under  the  NU  System 
Companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Nissequogue 
Cogen  Partners. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  April  25, 
1997. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 

(Docket  No.  ER97-3054-O0O1 

Take  notice  that  on  May  23, 1997, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  Service  Agreement  for  Non- 
Finn  Point-to-Point  Transmission 
Service  between  CMS  Marketing, 
Services  and  Trading  Company  and  UE. 
UE  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  CMS  pursuant  to 
UE's  Open  Access  Transmission  TariS^ 
filed  in  Docket  No.  OA96-50. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  R.  Hadler  and  Company,  Inc. 

[Docket  No.  ER97-3056-O00J 

Take  notice  that  R.  Hadler  and 
Company,  Inc.  (Hadler) ,  on  May 


23,1997,  tendered  for  filing  an 
application  of  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Conmiission)  and  for  an 
order  accepting  its  Rate  Schedule  FERC 
No.  1  to  be  effective  immediately  upon 
acceptance  for  filing  of  its  application 
by  the  Commission,  60  days  from  and 
after  the  date  of  filing  its  application  or 
from  and  after  the  date  of  the 
Commission's  order  accepting  the  Rate 
Schedule,  whichever  is  earlier. 

Hadler  intends  to  act  as  a  power 
marketer  by  engaging  in  market  based 
sales  of  electricity  and  capacity. 

Comment  date:  June  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-305&-000] 

Take  notice  that  on  May  27,  1997 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Pennsylvania  Power  &  Light  Co.  and 
Virginia  Power  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER97-3059-0001 

Take  notice  that  on  May  27,  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
SCAN  A  Energy  Marketing,  Inc.  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994,  as 
revised  on  December  31,  1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  SCANA  Energy  Marketing, 
Inc.  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 


Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PacifiCorp 

[Docket  No.  ER9 7-306 1-000) 

Take  notice  that  PacifiCorp  on  May 
27.  1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreement  with  Koch  Energy  Trading, 
Inc.  under  PacifiCorp 's  FERC  Electric 
Tariff,  Original  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9 7-3062-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
May  27, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a  Non- 
Firm  Transmission  Service  Agreement 
between  itself  and  Northern  Indiana 
Public  Service  Company  and  AYP 
Energy,  Inc.,  respectively.  The  Electric 
Service  Agreement  provides  for  service 
to  Northern  Indiana  Public  Service 
Company  under  Wisconsin  Electric's 
Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
AYP  Energy,  Inc.  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Volume 
No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Northern  Indiana  Public 
Service  Company,  AYP  Energy,  Inc.,  the 
Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER9 7-3063-000] 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (CHG&E),  on 
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May  27, 1997,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Sonat  Power  Marketing,  L.P.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  piusuant  to  18  CFR 
Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  June  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-3064-0001 

Take  notice  that  on  May  27, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and 
PacifiCorp  Power  Marketing,  Inc., 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  January  29, 1997 
with  revised  sheets  effective  on 
February  7.  1997,  in  Docket  No.  0A96- 
195-000  and  ER96-243&-O00. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  23, 1997  for  the  PacifiCorp  Power 
Marketing,  Inc.,  Service  Agreement. 
NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  June  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Florida  Power  Corporation 

[Docket  No.  OA97-360-0001 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  MidCon 
Power  Services  Corp.  (Amendment  No. 
1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  Jime  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Florida  Power  Corporation 

[Docket  No.  OA97-364-000J 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  NorAm 
Energy  Services,  Inc.  (Amendment  No. 

1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Florida  Power  Corporation 

(Docket  No.  OA97-366-000| 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  AES  Power, 
Inc.  (Amendment  No.  1). 

On  December  31.  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Florida  Power  Corporation 

[Docket  No.  OA97-36e-000l 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Valero 
Power  Services  Company  (Amendment 
No.  1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Florida  Power  Corporation 

[Docket  No.  OA97-372-OOOI 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  2  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  (Amendment  No.  2). 

On  December  31,  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 


copy  of  Amendment  No.  2.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Florida  Power  Corporation 

[Docket  No.  OA97-374-O00] 

Take  notice  that  Florida  Power 
'Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  2  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Orlando 
Utilities  Commission  (Amendment  No. 
2). 

On  December  31,  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  2.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Florida  Power  Corporation 

[Docket  No.  OA97-376-0O01 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Enron 
Power  Marketing,  Inc.  (Amendment  No. 

1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  i\mendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Conunission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Florida  Power  Corporation 

(Docket  No.  OA97-377-0001 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  CNG  Power 
Services  Corporation  (Amendment  No. 

1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
]2mpose  of  this  filing  is  to  provide  the 
Conmiission  with  a  fully  executed  copy. 

Comment  date:  June  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  tbe  end  of  this  notice. 

33.  Florida  Power  Corporation 

(Docket  No.  OA97-379-000I 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
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1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Western 
Power  Services,  Inc.  (Amendment  No. 
1). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Florida  Power  Corporatioii 

[Docket  No.  OA97-380-000J 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  City  of 
Starke  (Amendment  No.  1). 

On  December  31,  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Florida  Power  Corporation 

(Docket  No.  OA97-385-000) 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Louis 
Dreyfus  Electric  Power,  Inc.  n/k/a  Chike/ 
Louis  Dreyfus  Meirketing,  L.L.C. 
(Amendment  No.  1). 

On  December  31,  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Florida  Power  Corporation 

(Docket  No.  OA97-388-000I 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  2  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Utility 
Board  of  the  City  of  Key  West 
(Amendment  No.  2). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  2.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 


Comment  date:  Jime  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Florida  Power  Corporation 

[Docket  No.  OA97-39O-000] 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  3  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Florida 
Power  &  Light  Company  (Amendment 
No.  3). 

On  December  31, 1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  3.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date:  June  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Florida  Power  Corporation 

[Docket  No.  OA97-393-0001 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  May  8, 
1997,  tendered  for  filing  a  fully 
executed  copy  of  Amendment  No.  1  to 
Contract  for  Interchange  Service 
between  Florida  Power  and  Tampa 
Electric  Company  (Amendment  No.  1). 

On  December  31,  1996,  Florida  Power 
tendered  for  filing  a  partially  executed 
copy  of  Amendment  No.  1.  The  sole 
purpose  of  this  filing  is  to  provide  the 
Commission  with  a  fully  executed  copy. 

Comment  date;  June  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Commonwealth  Edison  Company 

[Docket  No.  OA97-569-0001 

Take  notice  that  on  June  2, 1997 
Commonwealth  Edison  Company 
(ComEd)  amended  the  March  26, 1997 
filing  and  submits  for  filing  a  new  form 
of  service  agreement,  Short-Term  Firm 
Service  Agreement  (Service  Agreement), 
under  Docket  No.  OA9&-569-000. 
ComEd  continues  to  request  an 
effective  date  of  April  1,  1997,  for  the 
reasons  set  out  in  the  original 
transmittal  letter,  dated  March  26, 1997. 
Copies  of  this  filing  were  served  upon 
all  OATT  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  Jun»23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcx:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMheil, 
Secretary. 

[PR  Doc.  97-15653  Filed  6-13-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5842-4] 

RetrofH/Rebuiid  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGEPICY:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  Agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  comment 

period. 

summary:  The  Agency  has  received  a 
notification  of  intent  to  certify  luban 
bus  retrofityrebuild  equipment  pursuant 
to  40  CFR  Part  85,  Subpart  O  from  the 
Engelhard  Corporation  (Engelhard). 
Pursuant  to  §85. 1407(a)(7),  today's 
Federal  Register  notice  summarizes  the 
notification  below,  announces  that  the 
notification  is  available  for  pubUc 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  Engelhard  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  is  contained 
in  category  XVII-A  of  Public  Docket  A- 
93-42,  entitled  "Certification  of  Urban 
Bus  Retrofit/Rebuild  Equipment."  This 
docket  is  at  the  address  below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
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should  be  certified.  Comments  should 

be  provided  in  writing  to  Public  Docket 

A-93^2.  Category  XVII-A,  at  the 

address  below.  An  identical  copy 

should  be  submitted  to  Anthony  Erb, 

also  at  the  address  below. 

DATES:  Comments  must  be  submitted  on 

or  before  [uly  31,  1997. 

ADDRESSES:  Submit  separate  copies  of 

comments  to  the  two  following 

addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  Vffl-A).  Room  M-1500.  401  M 
Street  SW.,  Washington,  DC  20460. 

2.  Anthony  Erb.  Engine  Compliance 
and  Programs  Group,  Engine  Programs  & 
Compliance  Division  (64031).  401  M 
Street  SW..  Washington.  DC  20460. 

Docket  items  may  be  inspected  &om 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Engine  Programs  & 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Telephone:  (202)  233-9259. 

SUP"   5 MF NT ARY  INFORMATION: 
L  Background 

On  April  21. 1993.  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urt)an  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  programs: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program  that  establishes 
specific  aimual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

Certification  of  retrofit/rebuild 
equipment  is  a  key  element  of  the 
retrofit/rebuild.  To  show  compliance 
under  either  of  the  compliance 
programs,  operators  of  the  affected 
buses  must  use  equipment  that  has  been 
certified  by  the  Agency.  Emissions 
reqiiirements  under  either  of  the  two 
compliance  programs  depend  on  the 
availability  of  certified  retrofit/rebuild 
equipment  for  each  engine  model.  To  be 


used  for  Program  1 .  equipment  must  be 
certified  as  meeting  a  0.10  g/bhp-hr  PM 
standard  or  as  achieving  a  25  percent 
reduction  in  PM.  Equipment  used  for 
Program  2  must  be  certified  as  providing 
some  level  of  PM  reduction  that  would 
in  turn  be  claimed  by  urban  bus 
operators  when  calculating  their  average 
fleet  PM  levels  attained  under  the 
program.  For  Program  1 .  information  on 
life  cycle  costs  must  be  submitted  in  the 
notification  of  intent  to  certify  in  order 
for  certification  of  the  equipment  to 
initiate  (or  trigger)  program 
requirements.  To  trigger  program 
requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
signed  November  18,  1996,  Engelhard 
has  applied  for  certification  of 
equipment  applicable  to  all  Cimmiins 
L-10  engines  that  were  originally 
manufactured  prior  to  and  including 
1993. 

The  notification  of  intent  to  certify 
states  that  the  candidate  equipment  will 
reduce  PM  emissions  25  percent  or 
more  on  petroleum-fueled  diesel 
engines  that  have  been  rebuilt  to 
Cummins  specifications.  Pricing 
information  has  been  submitted  with 
the  notification,  along  with  a  guarantee 
that  the  equipment  will  be  offered  to  all 
affected  operators  for  less  than  the 
incremental  life  cycle  cost  ceiling. 
Therefore,  this  equipment  may  trigger 
program  requirements  for  the  25% 
reduction  standard.  If  certified  as  a 
trigger  of  this  standard,  urban  bus 
operators  will  be  required  to  use  this 
retrofit/rebuild  equipment  or  other 
equipment  certified  to  provide  a  PM 
reduction  as  discussed  below. 

The  equipment  being  certified  is  a 
"catalytic  Converter  Muffler"  or 
CMX**^,  that  is  a  muffler  containing  an 
oxidation  catalyst.  The  CMX  is  intended 
to  replace  the  standard  muffler 
previously  installed  in  the  engine 
eshaust  system.  The  CMX  is  intended  to 
be  maintenance  bee,  requiring  no 
service  for  the  full  in-use  compliance 
perior.  The  engine  fuel  to  be  used  with 
this  equipment  is  standard  diesel  fuel 
with  a  maximum  sulfur  content  of  0.05 
wt.%  sulfur. 

Engelhard  has  requested  approval  for 
all  Cummins  L-10  engines 
manufactured  prior  to  and  including 
1993.  Engelhard  presents  exhaust 


emission  data  from  testing  a  1992  280hp 
Cummins  L-10  EC  (electronic  control) 
engine.  Engelhard  states  that  the  engine 
selected  can  be  considered  worst  case 
for  an  after  treatment  device  because  of 
the  extremely  low  baseline  emissions. 
Engelhard  states  that  the  low  PM 
emissions  provide  less  for  the  catalyst  to 
work  on,  thus  making  it  harder  for  the 
catalyst  to  achieve  the  25%  reduction. 
EPA  notes  that  this  interpretation  of 
worst  case  in  not  in  accordance  with  the 
regulation  which  states  that  EPA  will 
allow  results  to  be  extrapolated  to 
engine  types  and  model  years  known  to 
have  engine  out  PM  levels  equal  to  or 
less  than  that  of  the  test  engine.  In  the 
case  at  hand,  the  test  engine  has  a  pre- 
rebuild  PM  emission  level  of  0.25  g/ 
bhp-hr.  The  PM  levels  listed  in  the  table 
at  §  85.1403(c)(l)(iii)(A)  for  all  Cummins 
models  (other  than  the  L-10  EC)  are 
higher  than  the  stated  level  for  the  test 
engine.  Under  the  regulations,  a  test 
engine  can  serve  only  as  a  worst  case  for 
engines  that  have  an  original 
certification  level  that  is  equal  to  or  less 
than  the  emission  level  of  the  test 
engine.  Based  on  the  regulations  and 
worst  case  definition  in  the  regulations, 
at  this  time  EPA  believes  that  this 
certification  may  only  be  applicable  to 
the  1992-1993  L-10  EC  model,  as  this 
is  the  only  model  that  fulfills  the  worst- 
case  criteria.  EPA  welcomes  comments 
and  supporting  information  relative  to 
this  issue. 

Engelhard  has  stated  that  it  may 
supply  additional  testing  data  on 
another  engine  that  may  meet  the  worst 
case  criteria  in  the  future  which  may 
alter  the  applicabilify  of  this 
application.  EPA  will  consider  such 
information  and  provide  the 
opportunity  for  public  comment  at  that 
time.  However,  pending  receipt  of  that 
additional  data.  EPA  welcomes 
comments  based  on  the  information 
presented  herein. 

The  test  engine  was  a  new  1992  280 
hp  Cummins  L-10  EC  (electronic 
control)  engine  obtained  bom  the 
National  Institute  for  Petroleum  and 
Energy  Research.  The  engine  had 
approximately  250  hoiurs  of  break  in 
time  before  testing.  Two  tests  were 
conducted,  one  test  was  performed  on 
the  engine  without  the  CMX  and  a 
second  test  was  performed  on  the  same 
engine  after  retrofit  with  the  CMX.  The 
test  data  show  a  PM  level  of  0.105  g/ 
bhp-hr  for  the  base  engine  without  the 
CMX.  and  a  PM  level  of  0.073  gA)hp-hr 
with  the  candidate  equipment  installed. 
This  represents  a  PM  reduction  of  30% 
with  candidate  equipment  installed. 
The  test  data  also  show  that 
hydrocarbon  (HC),  carbon  monoxide 
(CO),  and  oxides  of  nitrogen  (NOx)  are 
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less  than  applicable  standards.  Fuel  on  comparison  to  the  test  results, 

consiunption  is  not  affected  when  the         Engelhard  presents  smoke  emission 
candidate  equipment  is  installed  based       measurements  for  the  engine 

Table  A.— Exhaust  Emissions  Summary 

(G/BHP-HR] 


demonstrating  compliance  with 
applicable  standards. 


Gaseous  and  particulate  test 


Standards 


1992  Cummins  L-10  EC 
baseline 

1992  Cummins  L-10  EC 
wrthCMX 

027  

1.48  „ 

5.0  

0.12 
0.74 
4.88 

1 0.073 

0.373  

0.368 

3.1  (percent) 

1 .9  (oercenti 

3.9  (percent) 
1.2  (percent) 

6.0  (percent) 

6.6  (percent) 

HC... 
CO  .. 
NOx 

PM 

BSFC2  

Smoke  Test. 

ACCEL  

LUG  

PEAK  


1.3  .. 

15.5  .. 

5.0  .. 

0.25 


20  (percent) 
15  (percent) 
50  (percent) 


^  The  PM  level  listed  in  Table  A  differs  from  the  level  listed  in  the  notification  of  intent  to  certify  as  the  hot  start  test  cited  in  the  original  notifica- 
tion was  not  valid.  However,  the  PM  level  listed  in  Table  B  is  based  on  a  valid  hot  start  test  (H-2)  which  was  conducted  m  conjunction  with  the 
cold  start  test. 

2  Braice  Specific  Fuel  Consumption  (BSFC)  is  measured  in  units  of  lb/t)hp-hr. 


Engelhard  indicates  that  the  CMX 
muffler  kit  equipment  will  have  an 
incremental  maximum  cost  (in  1992 
dollars)  to  the  bus  operator  of  $1,790.00 
and  will  require  six  hours  of  installation 
time  @  $35.00  per  hours.  Thus,  the  total 
incremental  cost  according  to  Engelhard 
will  be  $2,000.00  (1992  dollars). 
Engelhard  states  that  there  will  be  no 
incremental  fuel  cost,  or  maintenance 
cost  compared  to  the  currently  available 
standard  rebuild.  Therefore,  the 
candidate  equipment  will  be  offered  to 
all  affected  operators  for  a  maximum  life 
cycle  cost  of  $2,000  (1992  dollars). 
Currently,  no  equipment  is  certified  for 
the  1992  Cummins  L-10  EC  model 
engine,  accordingly,  if  certified,  this 


equipment  would  trigger  the  25  percent 
reduction  standard. 

If  the  Agency  certifies  the  candidate 
Engelhard  equipment  operators  will  be 
affected  as  follows.  Under  Program  1, 
this  certification  would  trigger 
requirements  for  all  rebuilds  of 
applicable  L-10  EC  engines  performed 
six  months  following  the  effective  date 
of  certification  requiring  the  use  of  this 
equipment  or  other  equipment  certified 
in  the  meantime  to  provide  at  least  a  25 
percent  reduction.  With  regard  to  the  L- 
10  models  included  in  this  notification 
on  intent  to  certify  by  Engelhard, 
equipment  has  already  been  certified 
demonstrating  the  25%  reduction. 

The  requirement  to  use  certified 
equipment  demonstrating  at  least  a  25% 

Table  B.— Certification  Levels 


reduction  in  PM  will  continue  for  the 
applicable  engines  until  such  time  as 
equipment  is  certified  to  trigger  the  0.10 
g/bhp-hr  emission  standard  for  less  than 
a  life  cycle  cost  of  $7,940  (in  1992 
dollars).  If  the  Agency  certifies  the 
candidate  Engelhard  equipment, 
operators  who  choose  to  comply  with 
Program  2  and  install  this  equipment 
will  use  the  PM  emission  level(s) 
established  during  the  certification 
review  process  in  their  calculations  for 
target  or  fleet  level  as  specified  in  the 
program  regulations.  Ejnission  levels 
proposed  by  Engelhard  are  provided  in 
Table  B.  Howev6^r,  as  noted  above,  EPA 
at  this  time  believes  that  this 
certification  wouH  only  apply  to  the 
1992  and  1993  L-10  EC  models. 


Cummins  engine  model 


L-10 . 

L-10 

L-1Q . 

L-10  EC 


Model  year 


1985-1987 
1988-1989 
1990-1991 
1992-1993 


Baseiir>e  PM 
levels 


0.65 
0.55 
0.46 
0.25 


PMi 
with  CMX 


0.50 
0.41 
0.34 
0.19 


At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  the  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately  proves 
the  claimed  emission  reduction  or 
emission  levels;  and,  (2)  the 
requirements  of  §  85.1407  for  a 


notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
Engelhard  complies  with  the  life  cycle 
cost  requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 


applicable  engines;  and,  (b)  Whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  Engelhard  notification 
of  intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
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are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  sepeirate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  period. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  97-15729  Filed  6-13-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6842-61 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment  and  Public 
Review  of  a  Request  To  Anoend  a 
Current  Certification 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  comment 

period.  Notice  of  Agency  receipt  of  a 

request  to  amend  a  current  certification. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  for  4- 
stroke  petroleum  fueled  diesel  engines 
pursuant  to  40  CFR  Part  85,  Subpart  O 
from  Engine  Control  Systems  Ltd.  (ECS). 
Pursuant  to  §  85.1407(a)(7),  today's 
Federal  Register  notice  summarizes  the 
notification  below,  announces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  conmients  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received,  to 
determine  whether  the  equipment 
should  be  certified. 

This  action  is  also  notifying  the 
public  that  ECS  proposes  to  amend  its 
current  two-stroke  engine  certification. 
On  January  6,  1997  (62  FR  746)  EPA 
approved  certification  of  the  ECS  retrofit 
kit  which  demonstrated  a  25% 
reduction  in  PM  for  1979  to  1993  DDC 
2-stroke  engines.  On  February  11. 1997, 
ECS  requested  that  this  certification  be 


modified  to  also  include  8V71N  engines 
for  model  years  1973  to  1984. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify  for 
4-stroke  engines  should  be  certified  and 
whether  the  Agency  should  approve  the 
ECS  request  to  amend  the  previously 
approved  2-stroke  application  to 
include  the  8V71N  model.  Comments 
relevant  to  the  4-stroke  notification 
should  be  provided  in  writing  to  Public 
Docket  A-93-42,  Category  XVI-A.  at  the 
address  below.  Comments  relevant  to 
the  2-stroke  amendment  should  be 
provided  in  writing  to  Public  Docket  A- 
93^2,  Category  XTV-A.  at  the  address 
below.  An  identical  copy  of  each 
comment  should  be  submitted  to 
Anthony  Erb,  also  at  the  address  below. 
DATES:  Comments  must  be  submitted  on 
or  before  July  31, 1997. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93— 42 
(Category  XIV-A  or  XVI- A),  Room  M- 
1500,  401  M  Street  SW.,  Washington, 
DC  20460. 

2.  Anthony  Erb.  Engine  Compliance 
and  Programs  Group,  Engine  Programs  & 
Compliance  Division  (6403J),  401  "M" 
Street  SW.,  Washington.  DC  20460. 

Docket  items  may  be  inspected  from 
8:00  a.m.  imtil  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Engine  Programs  & 
Compliance  EKvision  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Telephone:  (202)  233-9259. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier  Year 
Urban  Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambient  levels  of  particulate  matter 
(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  year  (MY)  urban  buses 
operating  in  metropolitan  areas  with 
1980  populations  of  750,000  or  more, 
whose  engines  are  rebuilt  or  replaced 
after  January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  programs: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 


is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  fi-om  urban  buses  in  an 
operator's  fleet. 

Certification  of  retrofityrebuild 
equipment  is  a  key  element  of  the 
retrofit/rebuild  program.  To  show 
compliance  under  either  of  the 
compliance  programs,  operators  of  the 
affected  buses  must  use  equipment  that 
has  been  certified  by  the  Agency. 
Emissions  requirements  under  either  of 
the  two  compliance  programs  depend 
on  the  availability  of  certified  retrofit/ 
rebuild  equipment  for  each  engine.  To 
be  used  for  Program  1,  equipment  must 
be  certified  as  achieving  at  least  a  25 
percent  reduction  in  PM.  Equipment 
used  for  Program  2  must  be  certified  as 
providing  some  level  of  PM  reduction 
that  would  in  turn  be  claimed  by  urban 
bus  operators  when  calculating  their 
average  fleet  PM  levels  attained  under 
the  program.  For  Program  1 ,  information 
on  life  cycle  costs  must  be  submitted  in 
the  notification  of  intent  to  certify  in 
order  for  certification  of  the  equipment 
to  initiate  (or  trigger)  program 
requirements.  To  trigger  program 
requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

The  equipment  for  which  certification 
is  pending  for  the  4-stroke  engine  is  a 
catalytic  converter  muffler  which  will 
take  the  place  of  Lbe  standard  muffler  in 
the  exhaust  system.  ECS  has  requested 
that  this  equipment  notification  be 
considered  for  certification  for  use 
Under  Program  2  only.  Equipment 
certified  for  Program  2  must  provide 
some  level  of  PM  reduction  that  can  in 
tarn  be  claimed  by  urban  bus  operators 
when  calculating  their  average  fleet  PM 
levels  attained  under  the  program. 
Certification  of  this  equipment  will  not 
trigger  or  comply  with  any  requirements 
under  Program  1. 

With  regard  to  the  request  from  ECS 
to  amend  the  existing  certification  for  2- 
stroke  engines,  ECS  is  requesting  that 
the  certification  be  amended  to  include 
8V71N  model  engines  originally 
produced  in  model  years  1973  through 
1984.  On  August  8,1996  (61  FR  41409), 
EPA  published  a  notice  that  it  had 
received  a  notification  of  intent  to 
certify  equipment  providing  a  25% 
reduction  in  PM  for  specific  D£)C  model 
engines.  The  equipment  for  which 
certification  was  requested  was  an 
oxidation  converter  muffler  which  was 
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a  direct  replacement  for  the  existing 
muffler.  The  equipment  was  stated  to 
provide  a  25%  reduction  in  PM  on  the 
models  listed.  On  January  6,  1997  (62 
FR  746)  EPA  approved  the  certification 
of  this  equipment  to  provide  a  25% 
reduction  in  PM  for  operators  utilizing 
Program  1  or  Program  2  for  specified 
models.  On  February  11, 1997,  ECS 
requested  that  the  certification  be 
amended  to  include  the  DDC  8V71N 
engines.! 

n.  Notification  of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
signed  October  30,  1996,  ECS  has 
applied  for  certification  of  equipment 
applicable  to  all  Cummins  L-1 0  engines 
and  all  other  4-stroke  engines  that  were 
originally  manufactured  prior  to  and 
including  1993.  The  equipment  being 
certified  is  a  converter  muffler  (CM) 
containing  an  oxidation  catalyst.  The 
CM  is  stated  to  be  a  direct  replacement 
for  the  standard  muffler  installed  on  the 
engine  exhaust  system.  The  ECS 
specified  PM  certification  levels  are 
provided  in  Table  B. 

The  notification  of  intent  to  certify 
states  that  the  candidate  equipment  will 
reduce  PM  emissions  by  18  percent  or 
more,  on  any  1985  to  1993  4-stroke 
petroleum-fueled  diesel  engines  which 
either:  (a)  Have  not  been  rebuilt  and  are 
not  in  need  of  a  rebuild;  or  (b)  have  been 
rebuilt  to  its  original  configuration;  or, 
(c)  have  been  rebmlt  with  the  rebuild  kit 
manufactured  by  the  Cummins  Engine 


Company  and  certified  under  the  urban 
bus  retrofit  program  (60  FR  64046, 
December  13,  1995). 

This  equipment  cannot  be  used  in 
compliance  with  Program  1  because  the 
emission  data  does  not  demonstrate  at 
least  a  25%  reduction  in  PM.  If  certified, 
the  use  of  this  equipment  by  urban  bus 
oi}erators  will  be  allowed  for  operators 
who  have  chosen  to  comply  using 
Program  2  only. 

The  CM  is  stated  to  be  maintenance 
free.  The  engine  fuel  to  be  used  with 
this  equipment  is  standard  diesel  fuel 
with  a  maximum  sulfur  content  of  0.05 
wt.%  sulfur. 

ECS  presents  exhaust  emission  data 
from  testing  performed  on  a  1987 
Cummins  LTAIOB  240  horsepower 
urban  bus  engine.  The  engine  was 
rebuilt  to  its  original  configuration  and 
run  for  125  hours  prior  to  testing. 
Testing  was  performed  at  the  Southwest 
Research  Institute  in  San  Antonio, 
Texas.  Two  tests  were  conducted.  The 
first  test  was  performed  on  the  rebuilt 
engine  without  the  CM,  and  a  second 
test  was  performed  on  the  same  engine 
after  retrofit  with  the  CM.  The  test  data 
show  a  PM  level  of  0.404  gA)hp-hr  for 
the  base  rebuilt  engine  without  the  CM 
and  a  PM  level  of  0.327  g/bhp-hr  with 
the  CM  installed  (a  19%  PM  reduction). 
The  test  data  also  show  that 
hydrocarbon  (HC),  carbon  monoxide 
(CO),  and  oxides  of  nitrogen  (NOx)  are 
less  than  applicable  standards.  Fuel 
consumption  with  the  candidate 


equipment  installed  was  0.403  Ib/BHP- 
hr  compared  to  0.397  Ib/bhp-hr  for  the 
baseline  test.  The  exhaust  restriction 
during  the  baseline  test  was  2.36  inches 
of  Hg  compared  to  2.47  inches  of  Hg  for 
the  test  after  retrofit  with  the  CM.  ECS 
presents  smoke  emission  measurements 
for  the  engine  demonstrating 
compliance  with  applicable  standards. 

ECS  contends  that  these  tests  are 
appropriate  to  allow  for  certification  on 
engines  in  category  (c)  mentioned 
above,  that  have  been  rebuilt  using  the 
certified  Cummins  rebuild  kit,  as  the 
tests  use  "worst  case"  engines,  as 
compared  to  the  engines  rebuilt  with  the 
Cummins  kit.  ECS  also  contends  that 
these  tests  are  appropriate  to  allow  for 
certification  on  engines  under  category 
(a).  The  engines  under  category  (a) 
above  will  not  have  been  rebuilt  and  are 
not  in  need  of  a  rebuild  at  the  time  the 
candidate  equipment  is  installed.  As 
such,  these  engines  are  presumed  to 
emit  PM  at  the  level  of  the  original 
engine  configuration.  Therefore,  these 
engines  are  in  essence  the  same  as  the 
tested  engine,  which  was  rebuilt  to  the 
original  engine  configiiration.  ECS  plans 
to  review  the  oil  consumption  for  each 
engine  as  a  primary  means  of 
determining  which  engines  will  be 
acceptable  under  this  category.  Engines 
which  exceed  a  specified  limit  will  not 
be  allowed  to  undergo  retrofit  without 
rebuild.  Test  results  are  provided  in 
Table  A. 


1 

Table  A.— Exhaust  Emissions  Summary 

g/bhp-hr 

1988  Standards 

1987  Cummins  LTAIOB 
baseline 

1987  Cummins  LTAIOB  with 
converter  muffler 

Gaseous 
HC 
CX) 
NOx 

and  Particulale  Test: 



1.3  

15.5 

10.7  

0.60  

0.378  —    —     

3.374 .     .. 

0.404  

0.397  

0.010 
2.391 
5.719 

PM 

0.327 

BSF< 

^^  ■■ - 

0.403 

Smoke  Test: 

Standards 

Percent  Opacity 

ACCEL 

20  (percent) 

15  (percent) 

50  (percent) _... 

9  7  (oercent) 

12.2  <Dercent) 

LUG  

1.2  (percent) 

21.1  (percent) 

1.5  (percent) 

PEAK  .„ 

27.3  (percent) 

^  Brake  Specific  Fuel  Consumption  (BSFC)  is  measured  in  units  of  tVbhp-hr.  « 

If  the  Agency  certifies  the  candidate  ECS  equipment,  operators  who  choose  to  comply  with  Program  2  who  install 
this  equipment,  will  use  the  PM  emission  level(s)  established  during  the  certification  review  process  in  their  calculations 
of  target  or  fleet  level  as  specified  in  the  regulations.  Table  B  provides  the  PM  levels  proposed  by  ECS  for  this  equipment 
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Table  B.    ECS  Retrofit/Rebuild  Certification  Levels  For  Cummins  Engines  ' 

Engine  family 

Control 

parts  list 

(CPL) 

Manufacture  dates 

New  Engine 
PM  level 

Retrofit  PM 

level  with 

CM 

Retrofit  PM 

level  with 

CM& 

Cummins  kit 

343R                                                    

780 
0781 
0774 
QTII 
0996 
1226 
1226 
1441 
1622 
1624 

11/20/85  to  12/31/87  

0.58 
0.59 
0.46 
0.61 
0.61 
0.50 
0.45 
0.46 
0.46 
0.45 

0.48 

0.48 

0.38 

0.50 

0.50 

0.41 

0.37 

0.38 

0.38 

0.37 

18% 

reduction 

from  original 

PM  levels 

0.28 

343B                                    

11/20/85  to  12/31/87  

0.28 

343C        

11/20/85  to  12/31/89  

0.28 

343C                                    

11/20/85  to  12/31/89  

0.28 

343C                                      

12/04/87  to  08/19/88 

0.28 

343C                                ^    

07/26/88  to  12/31/90 

0.28 

343F                                      

07/12/90  to  08/26/92  

0.28 

343F        

12/18/9010  12/31/92  

0.28 

343F 

04/24/92  to  12/31/92  

0.28 

343F               

04/24/92  to  12/31/92  

0.28 

Othpr  4-^mk(i  ermines                 

1985  to  1993 

N/A 

'  The  New  Engine  PM  certification  levels  are  based  on  the  certification  level  or  the  average  test  audit  result  for  each  engine  family.  It  is  noted 
that  for  engine  lamily  343F,  although  the  PM  standard  for  1991  and  1992  was  0.25  g/bhp-hr  and  the  NOx  standard  was  5.0  g/bhp-hr,  Cummins 
certified  the  1226,  1441,  1622,  and  1624  CPLs  to  a  Federal  Emission  Limit  (FEL)  of  0.49  g/bhp-hr  PM  and  5.6  g/bhp-hr  NOx  under  the  averag- 
ing, banking  arxj  trading  program. 


m.  Request  To  Amend  Previous 
Certification 

With  regard  to  amending  the  2-stroke 
certification,  in  the  original  notiHcation, 
ECS  performed  testing  on  a  1987  DDC 
6VN71  model  engine.  This  test  engine 
would  qualify  as  a  worst  case  engine 
when  compared  to  the  8V71N  engine 
and,  as  such,  the  results  &om  testing 
this  engine  could  be  extrapolated  to  the 
8V71N  models  is  in  question.  All  other 
factors  involved  in  the  certification 
including  warranties,  instructions,  costs 
and  maintenance  remain  the  same.  ECS 
states  that  it  believes  that  the  catalyst 
utilized  in  the  earlier  certification  will 
adequately  reduce  PM  bova  the  8V71N 
engines  by  at  least  25%.  ECS  has  cited 
the  fact  that  the  displacement  of  the 
8V71N  engine  family  is  very  similar  to 
the  6V92  for  which  the  equipment  is 
already  certified.  ECS  also  states  that  the 
8V71N  engine  being  naturally  aspirated 
will  operate  with  characteristically 
hotter  exhaust  temperatures  than  a 
6V92TA  which  should  enhance  PM 
reduction.  ECS  has  requested  to  amend 
its  certification  to  include  the  levels 
provided  in  Table  C. 

Table  C— ECS  Retrofit/Rebuild 
Certification  Levels  for  8V71N 
Model  » 


Engine  model 

Model 
years 

PM 
level 
with 
OCM 

Code/ 
Family 

8V71N  

1973-1984 

0.38 

All. 

It  is  noted  that  the  ECS  proposal  to 
amend  the  previous  certification  will 
not  trigger  any  new  requirements  for 


operators  because  equipment  providing 
a  25%  PM  reduction  has  already  been 
certified  for  the  above  model  and  years. 
The  PM  level  in  the  triggering 
certification  is  identical  to  the  PM  level 
specified  above. 

At  a  minimum,  EPA  expects  to 
evaluate  the  notification  of  intent  to 
certify  for  the  4-stroke  engines,  and  the 
request  to  amend  the  certification  for 
the  2-stroke  engines  and  other  materials 
submitted  as  applicable,  to  determine 
whether  there  is  adequate 
demonstration  of  compliance  with:  (1) 
The  certification  requirements  of 
§85.1406,  including  whether  the  testing 
accurately  proves  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify.  With 
regard  to  the  amendment  to  the  2-stroke 
certification,  comments  should  be 
directed  to  the  addition  of  the  8V71N 
engine  only  as  this  notification  is  not 
meant  to  re-open  the  comment  period 
for  the  original  notice  of  intention  to 
certify  (NIC). 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  ECS  notification  of 
intent  to  certify  for  4-stroke  engine 
should  be  certified  pursuant  to  the 


urban  bus  retrofit/rebuild  regulations, 
and  on  the  issue  of  the  request  to  amend 
the  prior  2-stroke  engine  certification. 
Interested  parties  £u^  encouraged  to 
review  the  notification  of  intent  to 
certify  and  provide  comment  during  the 
45-day  period.  Please  send  separate 
copies  of  your  comments  to  each  of  the 
above  two  addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify  and  the 
request  to  revise  the  previous 
certification,  along  with  comments 
received  from  interested  parties,  and 
attempt  to  resolve  or  clarify  issues  as 
necessary.  During  the  review  process, 
the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  dociunents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  period. 

Dated:  June  10, 1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-15730  Filed  6-13-97;  8:45  am] 
BILLING  CODE  a6aO-60-l> 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

IOPP-00486;  FRL-6725-8J 

Pesticide  Program  Dialogue 
Committee;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  [Public  Law  92-4631, 
EPA's  Office  of  Pesticide  Programs 
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(OPP)  is  giving  notice  of  a  public 
meeting  of  the  Pesticide  Program 
EHalogue  Committee  (PPDC). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  June  24,  1997  from  1:30  p.m. 
to  5:15  p.m.  and  Wednesday,  Jime  25, 
2997  from  8:30  a.m.  to  12:00  p.m. 
Workgroup  meetings  (as  described 
under  "Supplementary  Information") 
will  be  held  on  Tuesday,  June  24,  from 
8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Plaza  Hotel,  901  N.  Fairfax 
Street,  (Old  Town)  Alexandria,  Virginia 
in  the  Lee  Ballroom. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Kathleen 
Martin,  Office  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1119,  Crystal  Mail  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  305-7090;  e-mail: 
fehrenbach.margieOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  PPDC 
is  composed  of  a  balanced  group  of 
participants  from  the  following  sectors: 
pesticide  industry  and  user  groups; 
federal  agencies  and  state  governments; 
consumer  and  environmental/public 
interest  groups,  including 
representatives  from  the  general  public; 
academia;  the  public  health  community; 
and,  congressional  staff.  The  Committee 
was  formed  to  foster  communication 
and  understanding  among  the  parties 
represented  on  the  Conmiittee  and  with 
OPP.  The  Conmiittee  also  provides 
advice  and  guidance  to  OPP  regarding 
pesticide  regulatory,  policy,  and 
implementation  issues. 

PPDC  meetings  are  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  person  who  wishes 
to  file  a  written  statement  can  do  so 
before  or  after  a  Committee  meeting. 
These  statements  will  become  part  of 
the  permanent  file  and  will  be  provided 
to  the  Committee  members  for  their 
information.  Materials  will  be  available 
for  public  review  at  the  following 
address:  U.S.  Enviroimiental  Protection 
Agency,  Rm.  1128,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202  (703) 305-5805. 

Topics  to  be  discussed  at  the  Jime 
meeting  are:  Reports  from  PPDC  Work 
Groups  on  new  health  standards;  safer 
(reduced  risk)  pesticides;  labelling; 
Government  Performance  and  Results 
Act  (GPRA)  measurement  indicators; 
minor  uses/ section  18's;  right-to-know/ 
communications;  and,  ecological 
standards/program.  Other  topics  to  be 


discussed  are:  tolerance  reassessment; 
and  a  review  of  Scientific  Advisory 
Panel  (SAP)  issues  with  the  Panel 
Chairperson. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  8, 1997. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  97-15726  Filed  6-13-97;  8:45  am] 
BiuiNQ  CODE  asao-so-F 


Eh  ^  :HQ.^.V.E.NTAL  PROTECTION 
AGENCY 

IFRL-6842-1] 

Risk  Ai  >.  ss  nent  and  Risk 
Management  Commission 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463, 
notice  is  hereby  given  that  the  Risk 
Assessment  and  Risk  Management 
Commission,  established  as  an  Advisory 
Committee  imder  section  303  of  the 
Clean  Air  Act  Amendments  of  1990, 
will  hold  a  public  meeting  on  August  8, 
1997  at  the  Kimball  Conference  Room, 
1400  16th  Street.  NfW.,  Washington,  DC 
20036.  The  meeting  will  start  at  10:00 
a.m.  and  adjourn  at  4:30  p.m. 

The  meeting  will  be  a  symposium 
with  two  goals:  (1)  To  define  a  public 
health  approach  to  environmental 
protection,  including  advantages, 
disadvantages,  and  barriers  to 
implementation;  (2)  to  examine  the 
potential  for  an  "enviroimiental  health 
improvement"  market  for  investments 
in  public  health  projects  for  a  narrowly 
defined  set  of  facilities  already  meeting 
current  air  standards.  The 
"environmental  health  improvement" 
market  will  be  discussed  by  using  the 
example  of  EPA's  most  recently 
proposed  changes  to  the  air  standards 
for  particulates  and  ozone. 

EKie  to  limited  seating,  attendees 
should  notify  the  Commission's  office  in 
advance  prior  to  August  1, 1997,  by 
calling  202-233-9537  or  send  a  bx  to 
202-233-9540.  Please  include  your 
phone  niunber  and  iax  number. 

For  a  copy  of  Volume  one  or  Voliune 
two  of  the  Conunission's  final  report, 
please  fax  your  request  to  202-233- 
9540,  mail  your  request  to  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  529  14th  Street,  NW., 
Room  420.  Washington,  DC  20045,  or 
obtain  via  the  Internet  at  http:// 
www.riskworld.com.  Be  sure  to  indicate 
your  complete  mailing  address  and  a 
phone  number  where  you  can  be 
reached. 


Dated:  June  5, 1997. 
Gail  Giamley, 

Executive  Director,  Commission  on  Risk 
Assessment  and  Risk  Management. 
[PR  Doc.  97-15728  FUed  6-13-97;  8:45  ami 

BNJJNO  CODE  65aO-6<MI 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-S842-2] 

Science  Advisory  Board;  Notice  of 
Public  Teleconference  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  I^w  92-463, 
notice  is  hereby  given  that  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  (ACCACA,  or  the  "Council")  of 
the  Science  Advisory  Board  (SAB)  will 
conduct  a  public  teleconference  on  the 
date  and  times  specified  below.  This 
meeting  is  open  to  the  public,  however, 
the  number  of  available  phone  lines  is 
limited.  All  times  noted  are  Eastern 
Time.  Documents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  office  (see 
information  provided  below). 

Advisory  Council  on  Clean  Air 
Compliance  Analysis 

The  Advisory  Council  on  Clean  Air 
Compliance  Analysis  (ACCACA,  or  the 
"Council")  of  the  Science  Advisory 
Board  (SAB)  plans  to  hold  a  public 
teleconference  meeting  on  Monday, 
Jime  30, 1997,  from  11:00  am  to  2:00 
pm.  The  topics  to  be  discussed  are 
closure  on  select  edits  to  the  Clean  Air 
Act  (CAA)  section  812  Retrospective 
Study  and  a  strategic  plan  and 
continued  discussions  on  emissions 
modeling  on  the  Prospective  Study  of 
costs  and  benefits.  The  Council  expects 
to  receive  select  draft  text  edits  to  the 
Clean  Air  Act  (CAA)  section  812 
Retrospective  Study  in  June  1997.  The 
review  of  these  select  draft  edits  to  the 
Retrospective  Study  document  will 
occupy  only  a  portion  of  the  time 
available  for  the  teleconference.  Most  of 
the  remaining  time  will  be  spent 
discussing  the  Agency's  strategic  vision, 
plan  and  approach  to  develop  the  CAA 
section  812  Prosf>ective  Study  of  costs 
and  benefits.  The  Council  will  continue 
its  discussions  with  the  Agency  staff  of 
the  emissions  estimates,  modeling 
assumptions,  methodology,  results  and 
documentation  for  the  Prospective 
Study  that  were  the  subject  of  its  March 
and  May  teleconferences. 

This  public  teleconference  is  a  follow- 
up  to  earlier  Council  face-to-face 
discussions  held  on  November  7  and  8, 
1996,  concerning  the  1990  Clean  Air  Act 
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(CAA)  section  812  Retrospective  and 
Prospective  Studies  (see  61  FR  54196, 
Thursday,  October  17, 1996),  as  well  as 
public  teleconferences  held  in  March 
14,  19  and  26,  and  May  15,  1997  (See 
62  FR  10045.  Wednesday,  March  5, 
1997  and  62  FR  19320,  Monday,  April 
21, 1997,  for  further  information).  Please 
note  that  the  previously  advertised 
teleconferences  of  March  21  and  May 
16, 1997  were  cancelled.  Specifically, 
the  March  21,  1997  teleconference  was 
cancelled  to  give  the  Agency  staff  time 
to  prepare  select  text  edits  to  the 
Retrospective  Study,  and  have 
discussion  on  them  at  the  March 
26,1997  public  teleconference.  The  May 
16,  1997  teleconference  was  cancelled 
so  that  the  Agency  staff  would  have 
time  to  prepare  a  strategic  vision  and 
plan  to  present  and  discuss  with  the 
Council  at  its  Jime  30, 1997  public 
teleconference. 

The  latest  revised  draft  Retrospective 
Study  document,  dated  April  1997  is 
not  available  from  the  Science  Advisory 
Board,  but  may  be  obtained  by 
contacting  Ms.  Michelle  Olawuyi  (see 
below  for  ordering  information).  The 
Prospective  Study  emissions  estimates 
draft  documents,  as  well  as  a  brief  paper 
on  the  strategic  plan  are  available  from 
Mr.  James  DeMocker,  Office  of  Air  and 
Radiation  (see  below  for  ordering 
information). 

With  regard  to  closure  on  the 
Retrospective  Study  Report  to  Congress, 
the  Council  identified  a  number  of 
Retrospective  Study  issue  areas,  some  of 
which  are  listed  here  as  follows: 
valuation  of  bronchitis  and  heart 
disease;  presentation  of  baseline  ("but 
for"  issues,  that  is,  but  for  the  presence 
of  the  1990  Clean  Air  Act),  choice  of 
study  for  estimating  PM-related 
mortality  (includes  physical  effects); 
costs  (operations  and  maintenance 
costs,  cost-of-clean,  etc.);  ecological 
effects;  valuing  changes  in  intelligence 
quotient  (IQ)  issues;  presentation  of  life 
years  lost  calculations  (life  years 
remaining  issue);  methodological 
effects;  morbidity  effects  by  age;  and 
research  needs.  While  most  of  these 
issues  are  settled,  it  is  anticipated  that 
the  closure  discussions  will  touch  on 
some  of  these  issues.  Other  related 
issues  may  be  discussed  as  time 
permits. 

To  discuss  technical  aspects  or  obtain 
copies  of  the  draft  EPA  documents 
pertaining  to  the  CAA  section  812 
Retrospective  Study  select  draft  text 
edits  as  well  as  the  Prospective  Study 
strategic  vision  and  plan,  as  well  as 
emissions  estimates,  please  contact  Mr. 
James  DeMocker,  Office  of  Policy 
Analysis  and  Review  (OAR)  (MC  6103), 
US  Environmental  F*rotection  Agency, 


401  M  Street,  SW,  Washington,  DC 
20460.  Tel.  (202)  260-6980;  FAX  (202) 
260-9766,  or  via  the  Internet  at: 
democker.jim@epamail.  epa.gov.  To 
obtain  copies  of  the  latest  complete  draft 
of  the  Retrospective  Study  Report  to 
Congress  dated  April  1997  and  entitled 
"The  Benefits  and  Costs  of  the  Clean  Air 
Act,  1970  to  1990,"  please  contact  Ms. 
Michelle  Olawuyi,  Secretary,  Office  of 
Economy  and  Environment  (MC  2172), 
US  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  Tel.  (202)  260-5488;  FAX  (202) 
260-5732,  or  via  the  Internet  at 
olawuYi.michelle@epamail.epa.gov. 

To  obtain  copies  of  the  June  30,  1997 
teleconference  agenda,  please  contact 
Mrs.  Diana  L.  Pozun,  Secretary  to  the 
Council  at  Tel.  (202)  260-8414;  FAX 
(202)  260-7118;  or  via  the  Internet: 
pozun.diana@epamail.epa.gov.  To 
discuss  technical  or  logistical  aspects  of 
the  Council's  review  process,  please 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Official  for  the 
Council,  Tel.  (202)  260-2560;  FAX  (202) 
260-7118;  or  via  the  Internet  at: 
kooyoomjian.jack@epamail.epa.gov. 
Members  of  the  public  who  wish  to 
physically  be  present  at  the 
teleconference  may  do  so  at  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Headquarters  Building,  401  M  Street, 
SW..  Washington,  IX  20460,  Waterside 
Mall  Room  Number  2103.  Members  of 
the  public  who  wish  to  obtain 
teleconference  logging-on  procedures 
should  contact  Mrs.  Diana  L.  Pozim  at 
least  one  week  prior  to  the 
teleconference. 

Public  Speaking 

To  request  time  to  present  public 
comments  at  the  Council  teleconference, 
please  contact  Mrs.  Diana  L.  Pozun  in 
writing  at  the  mail,  FAX  or  E-Mail 
addresses  given  above  no  later  than  one 
week  prior  to  the  teleconference. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  (SAB) 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  opportunities  for 
oral  comment  at  teleconference 
meetings  will  be  usually  limited  to  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  prior  to 
a  meeting),  may  be  mailed  to  the 
Council  prior  to  its  meeting;  comments 
received  too  close  to  the  meeting  date 
will  normally  be  provided  to  the 
Council  at  its  meeting,  except  for 


teleconferences,  wnere  orief  written 
materials  may  be  FAXed  to  the 
participants,  with  more  detailed  or 
lengthy  materials  received  too  close  to 
the  teleconference  to  be  mailed  to  the 
Council  or  its  appropriate  subcommittee 
participants  shortly  after  the 
teleconference.  Written  conunents  may 
be  provided  up  until  the  time  of  the 
meeting. 

Dated:  )une  4. 1997. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  97-15727  Filed  6^13-97;  8:45  am] 
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FEDERAL  COMM;  INICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

June  10.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  coll€»ctions.  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  tollection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  16, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  vdthin  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
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Commission,  Room  234, 1919  M  St., 
NW.,  Washington.  DC  20554  of  via 
internet  to  jbQley@fcc.gov  and  Timothy 
Fain,  OMB  Desk  Officer,  10236  NEOB 
725  17th  Street,  NW.,  Washington,  DC 
20503  or  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEiENTARY  INFORMATION: 

OMB  Approval  No.:  3060-XXX. 

Ti'tye.-  Amendment  to  Part  90  of  the 
Commission's  Rules  to  Provide  for  Use 
of  the  220-222  N4Hz  Band  by  Private 
Land  Mobile  Radio  Service,  PR  89-552. 

form  No.;  N/ A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  27,062. 

Estimate  Hour  Per  Response:  This 
collection  contains  a  number  of 
information  collection  requirements 
ranging  from  1-50  hours  per  response. 

Total  Annual  Burden:  112,450  hours. 

Estimated  Cost  Total  Annual  Costs: 
$28,490,000.  This  estimate  includes 
costs  incurred  by  respondents  hiring 
consulting  engineers  to  pre{>are  the 
required  information.  The  estimated 
costs  for  hiring  these  engineers  is  $200 
per  hour. 

Needs  and  Uses:  The  enclosed  Third 
Report  and  Order  (Th^d  RErO)  adopts 
rules  to  govern  the  future  operation  and 
licensing  of  the  220-222  NfHz  band  (220 
MHz  service).  In  establishing  this  new 
licensing  plan,  the  Commission's  goal  is 
to  estabUsh  a  flexible  regulatory 
firamework  that  will  allow  for  the 
efficient  licensing  of  the  220  MHz 
service,  eliminate  uxmecessary 
regulatory  burdens,  and  enhance  the 
competitive  potential  of  the  220  MHz 
service  in  the  mobile  service 
marketplace.  However,  as  with  any 
licensing  and  operational  plan  for  a 
radio  service,  a  certain  number  of 
regulatory  burdens  are  necessary.  The 
various  information  reporting  and 
verification  requirements,  and  the 
requirement  that  licensees  coordinate 
and  provide  written  consent, 
concurrence  or  agreement  with  other 
licensees  will  be  used  by  the  • 

Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulation  and  to  ensure  that  licensees 
continue  to  fulfill  their  statutory 
responsibilities  in  accordance  with  the 
Conmiunications  Act  of  1934.  Such 
information  has  been  used  in  the  past 
and  will  continue  to  be  used  to 
minimize  interference,  verify  that 
applicants  are  legally,  technically,  and 
fijianciaily  qualified  to  hold  licenses. 


and  to  determine  compliance  with 
Commission  Rules. 

The  burden  estimates  provided  in  this 
notice  differ  fiom  the  estimates 
provided  in  the  Federal  Register 
summary  of  the  Third  R&O  62  PR 
15978,  April  3, 1997.  In  the  submission 
the  commission  reestimated  the  burdens 
to  account  for  respondents  hiring 
consultant  engineers,  and  clarified  some 
of  the  requirements. 

OMB  Approval  No.:  3060-0757. 

Title:  FCC  Auctions  Customer  Survey. 

Form  No.  :N/ A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit;  and  individuals  or  households. 

Number  of  Respondents:  45,000. 

Estimate  Hour  Per  Response:  15 
minutes. 

To(a7  Annual  Burden:  10,875  hours. 

Estimated  Cost  Total  Aimual  Costs: 
There  are  no  estimated  cost  incurred  by 
the  respondents. 

Needs  and  Uses:  Section  309(j)(3)  of 
the  Communications  Act  requires  the 
Commission  to,  under  appropriate 
circumstances,  test  various 
methodologies  for  conducting 
competitive  bidding.  By  seeking  input 
&om  auction  participants  throught  the 
Auctions  Customer  Survey,  the 
Commission  with  gather  information  to 
evaluate  the  operation  of  competitive 
bidding  methodologies  used  to  date  and 
to  improve  the  methodologies  used  in 
future  auctions. 

Federal  Communicatioiu  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  97-15639  Filed  &-13-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSIO.N 

Notice  of  Public  '"formation 
Collection(s  Se^o  we*  t  wed  by  the 

FeCe'-=»'  Cc^n-'^'-uzauons  Commission 

June  10,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 


Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  16, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St, 
NW.,  Washington,  DC  20544  or  via 
internet  to  jboleyfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley,  at  202-418-0214  or  via  internet 
to  jboleyfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0438. 

Title:  Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas. 

Form  No.;  FCC  464. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  49 

Est, matea  How  Per  Response:  .166 
(10  minutes). 

Freqency  of  Response:  On  occasion 
reporting  requirement. 

Estimateea  Total  Annual  Burden:  8 
hours. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  submit  a  transmittal 
sheet,  FCC  Form  464,  in  addition  to 
other  filing  requirements  pursuant  to  47 
CFR  22.  FCC  Form  464  is  designed  to 
facilitate  application  intake  and  other 
processing  functions  by  serving  as  a 
cover  sheet  to  the  application.  FCC 
Form  464  is  used  in  Phase  I  of  the 
licensing  scheme  for  Cellular 
A^lications  for  Unserved  Areas. 

The  form  is  being  revised  to  add  a 
space  for  applicant's  Internet  or  e-mail 
address  and  to  add  a  space  to  collect 
Taxpayer  Identification  Number  as 
required  by  the  Debt  Collection 
Improvement  Act  of  1966. 
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The  Commission  has  re-evaluated  it's 
receipts  of  this  form  which  attributes  to 
a  significant  decrease  in  the  number  of 
respondents  from  20,000  to  49  and  a 
decrease  in  the  total  annual  burden  from 
34,320  hours  to  8  hours.  The  filing 
activity  of  this  form  has  been  reduced  to 
more  of  a  maintenance-type  function 
since  most  of  the  markets  have  been 
disbursed,  thus  causing  a  significant 
decrease  in  receipts. 

The  information  collected  will  be 
used  by  the  Commission  to  determine 
whether  the  applicant  is  qualified 
legally,  technically  and  financially  to  be 
licensed  as  a  cellular  operator. 

Federal  Conununications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-15699  Filed  6-13-97;  8:45  ami 
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FEDE^A*.  COMMUNICATIONS 
COMMS^  ON 

Nobce  )(  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
federal  Communications  Commission 

luiie  lu,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  August  15, 1997. 
AOORESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 


Commissions,  Room  234,  1919  M  St., 
N.W.,  Washington,  EX:  20554  or  via 
internet  to  jboley@fcc.gov. 
TOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  306p-0132. 

Title:  Supplemental  Information — 72- 
76  MHz  Operational  Fixed  Stations. 

Fonn  Number:  FCC  Form  1068-A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  300. 

Estimate  Hour  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  150  hours. 

Needs  and  Uses:  FCC  Rules  require 
that  the  applicant  agrees  to  eliminate 
any  harmful  interference  caused  by  the 
operation  to  TV  reception  on  either 
channel  4  or  5  that  might  develop.  This 
form  is  required  by  the  Communications 
Act  of  1934,  as  amended;  International 
Treaties  and  FCC  Rules  47  CFR  Part 
90.257. 

FCC  staff  will  use  the  data  to 
determine  if  the  information  submitted 
will  meet  the  FCC  rule  requirements  for 
the  assignment  of  frequencies  in  the  72- 
76  MHz  band. 

OMB  Approval  No.:  3060-0021. 

Title:  Civil  Air  Patrol  Radio  Station 
License. 

Form  Number:  FCC  Form  480. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  12. 

Estimate  Hour  Per  Response:  .084 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1  hour. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  the  FCC  Form  480  to 
apply  for  a  new,  renewed,  or  modified 
Civil  Air  Patrol  Radio  Station  License. 
This  form  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.922,  87.21, 
and  87.31. 

The  data  will  be  used  by  Commission 
persoimel  to  evaluate  the  application  to 
issue  licenses,  to  provide  information 
for  enforcement  and  rulemaking 
proceedings  and  to  maintain  a  current 
inventory  of  licensees. 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-15698  Filed  6-13-97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  June  10, 1997, 
the  Board  of  Directors  of  the  Federal 
E)eposit  Insurance  Corporation  met  in 
closed  session  to  consider  certain 
corporate,  supervisory,  and 
administrative  enforcement  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Mr.  John  F.  Downey,  acting  in  the 
place  and  stead  of  Director  Nicolas  P. 
Retsinas  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by  Ms. 
Julie  Williams,  acting  in  the  place  and 
stead  of  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(2), 
(cj(6),  (c)(8).  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  IX. 

Dated:  )une  11, 1997. 
Federal  Deposit  Insurance  Corporation. 

By: 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
|FR  Doc.  97-15777  Filed  6-11-97;  4:27  pml 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

[FLRA  Docket  Nc   a  a   rp  ftOOTI] 

Notice  ■:.'■  0Q0O'-'x,n:i^  ''c  Subrni  Amici 
Curiae  S-ets   n  Representat'on 
ProcetediJiQ  PenOinq  Befo?*-  !he 
Federal  Labor  neiations  Aotnority 

agency:  Federal  Labor  Relations 
Authority. 
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ACTION:  Notice  of  the  opportunity  to  file 
briefs  as  amici  curiae  in  a  proceeding 
before  the  Federal  Labor  Relations 
Authority  in  which  the  Authority  is 
determining  the  representational  status 
of  employees  who  have  been 
geographically  relocated  from  an 
activity  with  one  bargaining  unit  to  an 
activity  with  two  bargaining  units,  both 
of  which  are  alleged  to  include  the 
relocated  employees. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  provides  an  opportunity  for 
all  interested  persons  to  file  briefs  as 
amici  curiae  on  significant  issues  arising 
in  a  case  pending  before  the  Authority. 
The  Authority  is  considering  the  case 
pursuant  to  its  responsibilities  under 
the  Federal  Service  Labor-Management 
Relations  Statute,  5  U.S.C.  7101-7135 
(1994)  (the  Statute)  and  its  regulations, 
set  forth  at  5  CFR  part  2422  (1997).  The 
issues  concern  how  the  Authority 
should  resolve  a  representation  case 
arising  from  an  agency  reorganization 
where  two  different  unions  claim  to 
represent  a  group  of  employees  who 
have  been  geographically  relocated  from 
one  activity  to  another  and  the  positions 
they  encumber  after  the  relocation  are 
specifically  excluded  from  the  unit 
represented  by  one  union  and  included 
in  the  unit  represented  by  the  other. 
DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail  or  personal  delivery  in 
the  Authority's  Office  of  Case  Control  by 
5  p.m.  on  Monday,  July  7,  1997.  Placing 
submissions  in  the  mail  by  this  deadline 
will  not  be  sufficient.  Extensions  of  time 
tr,  cji^Tvit  briefs  will  not  be  granted. 

ADDRESSES:  Mail  or  deliver  briefs  to 
Edward  F.  Bachman,  Acting  Director, 
Case  Control  Office,  Federal  Labor 
Relations  Authority,  607  14th  Street, 
NW.,  Suite  415,  Washington,  D.C. 
20424-0001. 

■QRMAT:  All  briefs  shall  be  captioned: 
uejense  Logistics  Agency,  Defense 
Supply  Center,  Columbus,  Ohio,  Case 
No.  WA-RP-60071.  Amicus  Brief.  Briefs 
shall  also  contain  separate,  numbered 
headings  for  each  issue  discussed.  An 
original  and  four  (4)  copies  of  each 
amicus  brief  must  be  submitted,  with 
any  enclosures,  on  8V2Xll  inch  paper. 
Briefs  must  include  a  signed  and  dated 
statement  of  service  that  complies  with 
the  Authority's  regulations  showing 
service  of  one  copy  of  the  brief  on  all 
counsel  of  record  or  other  designated 
representatives.  5  CFR  2429.27  (a)  and 
(c).  Copies  of  the  Authority's  decision 
granting  the  application  for  review  in 
this  case  and  a  list  of  the  designated 
representatives  for  the  case  may  be 
obtained  in  the  Authority's  Case  Control 


Office  at  the  address  set  forth  below. 
Copies  will  be  forwarded  (by  mail  or  by 
facsimile)  to  any  person  who  so  requests 
by  contacting  Edward  F.  Bachman  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Bachman,  at  the  address 
listed  above  or  by  telephone:  (202)  482- 
6540. 

SUPPLEMENTARY  INFORMATION:  On  Jime  6, 
1997,  the  Authority  granted  an 
application  for  review  of  the  Regional 
Director's  Decision  and  Order  in 
Defense  Logistics  Agency,  Defense 
Supply  Center,  Columbus,  Ohio,  Case 
No.  WA-RP-60071  (53  FLRA  No.  3 
(1997))  [Columbus  Supply  Center).  A 
summary  of  that  case  follows. 

1.  Background 

During  the  summer  of  1996,  970 
employees,  including  212  employees  in 
two  job  series  (GS-1670  equipment 
sp>ecialist  and  GS-1910  quality 
assurance  specialist)  (hereinafter  "the 
two  job  series")  accepted  jobs  through 
the  Department  of  Defense  (DOD) 
Priority  Placement  Program  (PPP)  at  the 
Defense  Logistics  Agency  (DLA), 
Defense  Supply  Center,  Columbus,  Ohio 
(Activity).  These  employees  had 
previously  been  located  at  DLA,  Defense 
Supply  Center,  Dayton,  Ohio  (Dayton 
Supply  Center),  where  the  positions 
they  encumbered  had  been  represented 
in  a  portion  of  a  nationwide 
consolidated  unit  of  the  American 
Federation  of  Government  Employees, 
AFL-CIO  (hereinafter  the  AFGE 
consolidated  unit).  Those  positions  are 
excluded  from  the  AFGE  consolidated 
unit  at  the  Activity,  where  198 
employees  in  the  two  job  series  are 
represented  by  the  International 
Federation  of  Professional  and 
Technical  Engineers  Local  7,  AFL-CIO 
(IFPTE).  The  representational  status  of 
the  remaining  employees  who  were 
relocated  from  the  Dayton  Supply 
Center  is  not  in  dispute. 

Separate  from  the  relocation  at  issue 
in  this  case,  the  Activity  changed  the 
manner  in  which  the  employees  in  the 
two  job  series  perform  their  work.  Prior 
to  1994,  employees  in  the  two  job  series 
at  the  Activity  did  not  work  together 
with  employees  in  other  disciplines  on 
interdisciplinary  teams.  In  1994,  a 
reorganization  resulted  in  the  creation 
of  interdisciplinary  teams  and,  since 
that  time,  employees  in  the  two  job 
series  have  worked  and  been  co-located 
with  employees  from  other  disciplines. 

In  October  1996,  AFGE  filed  the 
petition  in  this  case,  seeking  to  clarify 
its  consolidated  unit  at  the  Activity  to 
include  all  employees  in  the  two  job 
series,  including  the  212  former  Dayton 


Supply  Center  employees  and  the  198 
employees  currently  represented  by 
IFPTE.  According  to  AFGE,  the  1994 
reorganization  eliminated  the  separate 
community  of  interest  previously  shared 
by  employees  in  that  unit  and  resulted 
in  an  accretion  of  those  employees  into 
the  AFGE  consolidated  unit  AFGE 
contends  that  since  1994  only  one  unit 
covering  these  employees  has  existed  at 
the  Activity  and  that,  as  a  result,  all 
employees  placed  in  Activity  positions 
after  the  subsequent  disestablishment  of 
the  Dayton  Supply  Center  are 
appropriately  included  in  that  unit 

2.  The  Regional  Director's  Decision 

The  Regional  Director  dismissed  the 
petition.  The  Regional  Director 
concluded  that  the  IFPTE  bargaining 
unit  is  an  appropriate  unit,  consistent 
with  section  7112(a)  of  the  Statute.  The 
Regional  Director  found  that  the  former 
Dayton  Supply  Center  employees  in  the 
two  job  series  are  properly  included  in 
the  IFPTE  unit  because  they  are  no 
different  from  new  hires.  Citing  U.S. 
Department  of  Veterans  Affairs, 
Veterans  Affairs  Medical  Center,  Allen 
Park,  Michigan,  43  FLRA  264,  265 
(1991),  the  Regional  Director  also 
concluded  that,  after  the  1994 
reorganization,  the  employees  in  the 
two  job  series  did  not  accrete  to  the 
AFGE  consolidated  unit  Applying  the 
factors  for  determining  successorship 
set  forth  in  U.S.  Department  of  the 
Navy,  Fleet  and  Industrial  Supply 
Center,  Norfolk,  Virginia,  52  FLRA  950 
(1997),  the  Regional  Director  further 
concluded  that  the  Activity  is  not  a 
successor  employer  to  Dayton  Supply 
Center  and  that,  therefore,  IFPTE 
retained  its  status  as  the  exclusive 
representative  of  the  former  Dayton 
Supply  Center  employees  in  the  two  job 
series. 

3.  The  Application  for  Review 

AFGE  filed  the  application  for  review, 
contending  that  review  of  the  Regional 
Director's  decision  is  warranted,  under 
5  CFR  2422.31(c),  because  it  departs 
from  Authority  precedent  Specifically, 
AFGE  contends  that  the  Regional 
Director  erred  in  determining  that  the 
IFPTE  unit  remained  appropriate  after 
the  1994  reorganization.  AFGE  also 
contends  that  the  Regional  Director's 
determination  that  the  former  Dayton 
Supply  Center  employees  in  the  two  job 
series  are  properly  included  in  the 
IFPTE  unit  is  contrary  to  Authority 
precedent  concerning  accretion  and 
severance.  Finally,  AFXIE  asserts  that 
the  Regional  Director's  determination 
that  the  Activity  is  not  a  successor 
employer  to  Dayton  Supply  Center  is 
based  on  a  misapplication  of  the 
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principles  concerning  successorship  set 
forth  in  Authority  precedent. 

4.  Questions  on  Which  Brie&  Are 
Solicited 

The  Authority  granted  the  application 
for  review  under  5  CFR  2422.31(c).  The 
Authority  found  that  there  are  genuine 
issues  with  respect  to  whether  the 
Regional  Director  correctly  applied 
principles  relating  to  appropriateness  of 
units,  successorship  and  accretion  in 
determining  the  representational  status 
of  employees  in  the  two  job  series.  In 
granting  the  application  on  these 
grounds,  the  Authority  found  that  it 
appears  that  there  is  an  absence  of 
precedent  that  applies  where  a  union 
seeks  to  continue  to  represent  a  group 
of  employees  who  have  been 
geographically  relocated  to  an  activity 
and  the  positions  they  encumber  are 
specifically  excluded  from  the  unit  at 
the  activity  represented  by  that  union 
and  included  in  the  description  of  a  unit 
represented  by  another  union. 

The  Authority  has  directed  the  parties 
in  the  case  to  file  briefs  addressing  the 
following  questions,  among  others: 

1.  How,  if  at  all,  should  successorship 
and  accretion  principles  he  applied  to 
determine  the  representational  status  of 
employees  who  have  been 
geographically  relocated  from  a  facility 
with  one  bargaining  unit  to  a  facility 
with  two  bargaining  units,  both  of 
which  are  alleged  to  include  the 
relocated  employees? 

a.  Does  the  fact  that  the  positions 
encumbered  by  the  employees  are 
specifically  excluded  from  one  of  the 
bargaining  units  in  the  gaining  facility 
and  specifically  included  in  the  other 
bargaining  unit  affect  the  application  of 
these  principles?  If  so,  how? 

b.  Etoes  the  fact  that,  before  their 
reassignment,  the  employees  were 
represented  in  the  same  consolidated 
unit  that  specifically  excludes  their 
positions  at  the  gaining  facility  affect 
the  application  of  these  principles?  If  so, 
how?  Do  "severance"  principles  apply 
to  this  situation? 

c.  When,  if  at  all,  is  an  election 
appropriate  in  such  circumstances?  Is 
this  determination  affected  by  the 
relative  size  of  the  employee 
complements? 

2.  Do  successorship  principles  apply 
where  employees  are  relocated  under  a 
program  such  as  the  DOD  Priority 
Placement  Program? 

3.  Under  what  circumstances,  if  at  all, 
should  geographically  relocated 
employees  be  considered  comparable  to 
newly  hired  employees? 

4.  Has  a  party  waived  its  right  to  raise 
the  effects  of  a  reorganization  on  the 
appropriateness  of  a  unit  if  it  did  not 


file  a  petition  at  the  time  of  the 
reorganization? 

As  these  matters  are  likely  to  be  of 
concern  to  agencies,  labor  organizations, 
and  other  interested  persons,  the 
Authority  finds  it  appropriate  to  provide 
for  the  filing  of  amicus  briefs  addressing 
these  issues. 

Dated:  June  11. 1997. 
Edward  F.  Bachman, 

Acting  Director.  Case  Control  Office,  Federal 
Labor  Relations  Authority. 
(FR  Doc.  97-15690  Filed  6-13-97;  8:45  am) 
BIUJNO  COOE  67Z7-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
{Mergers  of  Banl(  l-lolding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et seq] 
(BHC  Act).  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  10,  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  First  Eldorado  Bancshares,  Inc., 
Eldorado.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Dana 
Bancorp.  Inc..  Dana.  Indiana,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Dana.  Dana.  Indiana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  10,  1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-15627  Filed  6-13-97;  10:02  am] 
BIUJNO  COOE  6210-01-F 

FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
biuiks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  11, 1997. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Marshall  Bancshares,  Inc., 
Marshall.  Texas,  and  First  Marshall 
Delaware  Bancshares.  Inc..  Dover, 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  First  Marshall 
Corporation.  Marshall,  Texas,  and 
thereby  indirectiy  acquire  East  Texas 
Natioiial  Bank  of  Marshall.  Marshall, 
Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  June  11,  1997. 

JennifiBr  J.  lohnson, 

Deputy  Sacretary  of  the  Board. 

[FR  Doc.  97-15721  Filed  6-13-97;  8:45  am) 
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Noi>ce  C'l  p'-CDosa''-  'c  F-gaqe   n 
F-er'T-isf-iD'e  NonD-"?nk>r.Q  Ac-iy  <iesor 
»o  Acqui'e  Companies  ]^a^  =»■•- 
E:-.qaqe-3   "  'f'''^'ssitjie  So-inanking 
Activiti&s 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banldng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  30, 1997. 

A  F**rieral  Reserve  Bank  of 
Richmond   A.  Linwood  Gill  in. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Provident  Bankshares  Corporation, 
Baltimore,  Maryland;  to  acquire  First 
Citizens  Financial  Corporation, 
Gaithersburg,  Maryland,  and  thereby 
indirectly  acquire  Citizens  Savings 
Bank,  F.S.B.,  Gaithersburg,  Maryland, 
and  thereby  engage  in  operating  a  saving 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Board's  Regulation 
Y;  and  in  originating  and  selling 
residential  mortgage  loans,  pursuant  to 
§  225.28(b)(1)  of  the  Board's  Regulation 
Y;  and  in  selling  mortgage  life  insurance 
to  borrowers  of  Citizens  Savings  Bank, 
F.S.B.,  pursuant  to  §  225.28(b)(ll)(i)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  OfBcer) 


230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  First  Chicago  NBD  Corporation, 
Chicago,  Illinois;  to  acquire  First 
Chicago  Capital  Markets,  Inc.,  Chicago, 
Illinois,  and  thereby  engage  in 
underwriting  and  dealing  in  to  a  limited 
extent,  equity  securities.  See,  75  Fed. 
Res.  Bull.  192  (1989). 

Board  of  )3ovemors  of  the  Federal  Reserve 
System,  June  10,  1997. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  97-15626  Filed  6-1^-97;  10:02  am] 
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Placament  of  Commercial  Antennas  on 
Federal  Property 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Notice  of  bulletin. 

summary:  The  attached  bulletin 
provides  all  Federal  agencies  with  the 
general  guidelines  and  processes  for 
implementation  of  President  Clinton's 
memorandum  of  August  10, 1995, 
entitled  "Facilitating  Access  to  Federal 
Property  for  the  Siting  of  Mobile 
Services,"  and  section  704(c)  of  the 
Telecommunications  Act  of  1996, 
Public  Law  104-104. 
EFFECTIVE  DATE:  June  11,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy,  202-1737. 


•-=^MAT10N: 

PMR  0-242;  Public 
tpace 


SUPPLEMPS'Aw^ 

GSABu 
Buildings 

To:  Heads  of  Federal  agencies 
Subject:  Placement  of  commercial 
antennas  on  Federal  property 

1.  Purpose.  This  bulletin  provides  all 
Federal  agencies  v^th  the  general 
guidelines  and  processes  for 
implementation  of  President  Clinton's 
memorandum  of  August  10,  1995, 
entitled  "Facilitating  Access  to  Federal 
Property  for  the  Siting  of  Mobile 
Services  Antennas",  and  section  704(c) 
of  the  Telecommunications  Act  of  1996, 
Public  Law  104-104  (47  U.S.C.  §332 
note). 

2.  Expiration.  This  bulletin  expires 
June  30, 1999,  unless  sooner  canceled  or 
revised. 

3.  Background. 

a.  On  August  10,  1995,  President 
Clinton  signed  a  memorandum  directing 
the  Administrator  of  General  Services, 


in  consultation  with  the  heads  of  other 
Federal  agencies,  to  develop  procedures 
necessary  to  facilitate  access  to  Federal 
property  for  the  siting  of  "mobile 
services  antennas"  (telecommiuiications 
service  provider  equipment). 

b.  On  February  8,  1996,  the  President 
approved  the  Telecommunications  Act 
of  1996,  which  included  a  provision  for 
making  Federal  property  available  for 
placement  of  telecommunications 
equipment  by  duly  authorized 
providers. 

c.  On  March  29, 1996.  GSA  published 
a  Notice  in  the  Federal  Register 
outlining  the  guiding  principles  and 
actions  necessary  for  Federal  agencies  to 
implement  the  antenna  siting  program 
promulgated  by  the  Presidential 
memorandum  and  the 
Telecommunications  Act  of  1996. 

d.  In  response  to  inquiries  from  the 
wireless  telecommunications  industry 
regarding  the  Federal  Government's 
progress  in  this  program,  GSA's  Office 
of  Govemmentwide  Policy  (OGP)  held 
three  Antenna  Siting  Forums:  March  5, 
1997,  for  Federal  agencies;  March  19, 
1997,  for  the  wireless 
telecommunications  industry;  and  a 
joint  forum  on  April  15, 1997. 

e.  A  fact-finding  working  group 
comprised  of  industry  and  Federal 
agency  representatives  was  established 
and  met  to  discuss  the  issues  raised 
during  the  initial  two  fonuns.  These 
issues  are: 

(1)  Development  of  a  uniform 
evaluation  process,  including  timely 
response  and  an  appeals  process,  to 
bcilitate  and  explain  the  basic 
application  process; 

(2)  Site  pricing  to  enable  Federal 
agencies  to  retain  Qexibility  in 
establishing  the  antenna  rates; 

(3)  Site  comptetition  to  provide  timely 
response  to  requests  and,  where 
feasible,  encourage  industry  collocation: 

(4)  Fee  reimbursement  to  provide 
payment  to  the  Federal  Government  for 
services  and  resources  provided  as  part 
of  the  siting  request  review  process; 

(5)  Site  security,  access,  and  rights-of- 
way  to  identify  roles  and 
responsibilities  of  both  the  Federal 
Government  and  the  wireless 
telecommunications  service  provider, 
and 

(6)  Site  request  denial  tracking  to 
enable  GSA  and  the  wireless 
telecommunications  industry  to  track 
antenna  requests  and  denials. 

f.  GSA  subsequently  identified 
environmental  and  historic  resource 
implications  as  issues  to  be  considered 
by  the  working  group  and  these  issues 
are  addressed  in  this  document. 

g.  This  collaborative  effort,  along  with 
further  meetings  and  discussions,  has 
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resulted  in  a  better  understanding  of 
processes  and  procedures  l}etween  the 
wireless  telecommunications  industry 
and  the  Federal  agencies. 

h.  The  development  of  the  following 
enhanced  guidelines  and  procedures 
will  further  efforts  for  a  more 
cooperative  partnership  between  the 
Federal  Government  and  the  wireless 
telecommunications  industry  and 
continue  to  facilitate  the 
implementation  of  the  requirements  of 
section  704(c)  of  the 
Telecommunications  Act  of  1996. 

4.  Action.  The  following  guidelines 
and  procedures  should  be  followed  by 
all  Executive  departments  and  agencies. 
In  addition,  all  independent  regulatory 
commissions  and  agencies  are  also 
requested  to  comply  with  the  following: 

a.  Determining  impact  to  controlled 
property.  Each  Executive  department 
and  agency  which  controls  and  operates 
real  property,  rights-of-way  or 
easements  to  property  under  specific 
statutory  authority  is  responsible 
individually  for  determining  the  extent 
and  programmatic  impact  of  placing 
commercially  owned  antennas  on  their 
properties. 

b.  Review  of  internal  agency  rules. 
Each  Executive  department  and  agency 
should  review  their  rules,  f>olicies  and 
procedures  for  allowing  commercial  use 
of  their  properties  and  modify  them  as 
necessary  to  assure  they  fully  support 
the  siting  of  commercial 
telecommunications  service  antennas  as 
provided  in  these  procedures. 

c.  Dissemination  of  antenna 
guidelines.  Each  Executive  department 
and  agency  should  ensure  that  the 
appropriate  officials  within  their 
national,  regional,  and  local  offices  who 
are  responsible  for  the  siting  of 
commercial  telecommunications  service 
anteimas  comply  with  the  requirements 
and  policies  prescribed  by  the 
Telecommunications  Act  of  1996, 
concerning  property,  rights-of-way  and 
easements  under  their  agency's  control, 
and  comply  with  the  President's 
memorandum  on  facilitating  access  to 
Federal  property. 

d.  Preliminary  response  to  siting 
request.  Each  Executive  department  and 
agency  should  provide  at  least  a 
preliminary  written  response  to  any 
antenna  siting  request  no  later  than  60 
days  after  receipt  of  the  request.  This 
response  should  be  sent  after 
performing  an  initial  evaluation  of  the 
request. 

e.  Open  communications.  Each 
Executive  department  and  agency 
should  maintain  open  communications 
with  the  requesting  wireless 
telecommunications  provider. 
Communication  is  critical  once  a  siting 


request  has  been  submitted  and  should 
be  maintained  throughout  the  term  of 
the  working  relationship. 

f.  Points  of  contact.  Each  Executive 
department  and  agency  should,  upon 
request,  provide  firms  and  individuals 
the  owner  agency's  point  of  contact  for 
placing  commercial  telecommunications 
service  antennas  on  Federal  properties. 
Generally,  Federal  buildings  and 
courthouses  are  controlled  by  the 
General  Services  Administration; 
military  posts  and  bases,  by  the 
Department  of  Defense;  Veterans 
hospitals  and  clinics,  by  the  Department 
of  Veterans  Affairs;  and  open  land  areas 
including  National  Parks,  National 
Forests  and  other  public  lands  by  the 
Department  of  the  Interior  or  the 
Department  of  Agricultiu«. 

g.  Headquarters  points  of  contact. 
Attachment  A  is  a  listing  of  the  agency 
contact  points  in  the  headquarters  of 
Federal  real  property  holding 
departments  and  agencies.  Anyone 
interested  in  placing  antennas  on 
specific  Federally-owned  properties 
should  contact  the  appropriate  agency 
official. 

h.  Information  required. 
Telecommunications  services  providers 
should  specifically  identify  the  Federal 
property  and  provide  the  basic 
information  described  in  Attachment  B 
(Uniform  Review  Process).  Federal 
agencies  should  advise  the  applicants  of 
any  specific  application  procedures,  and 
provide  the  name  of  the  local  site/ 
facility  manager  to  coordinate 
determination  of  site  suitability  as  well 
as  the  term  and  instrument  (e.  g.,  lease, 
permit,  license)  required  to  complete 
the  siting  project. 

i.  Assistance  in  determining  property 
ownership.  In  instances  where  the 
identity  of  the  department  or  agency 
which  has  the  custody  and  control  of 
the  property  is  unknown,  the  GSA/OGP 
Office  of  Real  Property  should  be 
contacted.  This  office  maintains  a  listing 
of  all  profwrties  owned  by  the  Federal 
Govenunent  world-wide  and  will  assist 
in  the  identification  of  these  properties. 
This  office  may  be  reached  at  (202)  501- 
0176.  or  by  vmUng  to  the  Office  of  Real 
Property  (MP).  Room  6233.  General 
Services  Administration.  1800  F  Street, 
NW.  Washington,  IX  20405.  To  assist  in 
identifying  the  appropriate  Federal 
department  or  agency,  inquiries  should 
include  the  state,  city/county,  building/ 
property  name  and  mailing  address  of 
the  property  in  question. 

5.  Applicability.  These  guidelines  are 
applicable  to  Executive  departments 
and  agencies  for  antenna  siting  requests 
for  rooftops,  open  land  or  other  requests 
for  access  under  this  program.  These 
guidelines  are  not  intended  to  apply  to 


lands  held  by  the  United  States  in  trust 
for  individual  or  Native  American  tribal 
governments.  In  order  to  facilitate 
compliance  with  the 
Telecommunications  Act  of  1996,  the 
following  principles  should  be  used  in 
evaluating  requests  for  anteima  siting 
access: 

a.  Property  availability.  Upon  request, 
and  to  the  extent  permitted  by  law  and 
to  the  extent  practicable.  Executive 
departments  and  agencies  may  make 
available  Federal  Government  buildings 
and  lands  for  the  siting  of 
telecommunications  service  anteimas. 
This  should  be  done  in  accordance  with 
Federal,  State  and  local  laws  and 
regulations,  and  consistent  with 
national  security  concerns.  Care  should 
be  exercised  to  avoid  electromagnetic 
intermodulations  and  interferences.  The 
evaluation  of  the  siting  request  will 
include  consideration  of  environmental 
and  historic  preservation  issues 
including,  but  not  limited  to: 

(1)  Public  health  and  safety  with 
respect  to  the  antenna  installation  and 
maintenance; 

(2)  Aesthetics; 

(3)  Effects  on  historic  districts,  sites, 
buildings,  monuments,  structures,  or 
other  objects  pursuant  to  the  National 
Historic  Preservation  Act  and 
implementing  regulations; 

(4)  Protection  of  natural  and  cultural 
resources  (e.g..  National  Parks  and 
Wilderness  areas,  National  Wildlife 
Refuge  systems); 

(5)  Compliance  with  the  appropriate 
level  of  review  and  documentation  as 
necessary  under  the  National 
Environmental  Policy  Act  and 
implementing  regulations  of  each 
Federal  department  and  agency 
responsible  for  the  anteima  siting 
project,  and  the  Federal  Aviation 
Administration,  the  National 
Telecommunications  and  Information 
Administration,  and  other  relevant 
departments  and  agencies;  and 

i6)  Compliance  with  the  Federal 
Communications  Commission's  (FCC) 
guidelines  for  radiofrequency  exposure 
(ET  Docket  No.  93-62  tided  "Guidelines 
for  Evaluating  the  Environmental  Effects 
of  Radiofrequency  Radiation",  issued 
August  1.  1996,  and  any  other  order  on 
reconsideration  relating  to 
radiofrequency  guidelines  and  their 
enforcement).  These  are  updated 
guidelines  for  meeting  health  concerns 
that  reflect  the  latest  scientific 
knowledge  in  this  area,  and  are 
supported  by  Federal  health  and  safety 
agencies  such  as  the  Environmental 
Protection  Agency  and  the  Food  and 
Drug  Administration. 

b.  Site  evaluation.  The  evaluation  of 
any  siting  request  v\rill  also  be  subject  to 
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any  requirements  of  the  Federal  agency 
managing  the  facility,  FCC,  Federal 
Aviation  Administration,  National 
Telecommunications  and  Information 
Administration,  and  other  relevant 
departments  and  agencies.  In  addition, 
■  the  National  Capital  Planning 
Commission  should  be  consulted  for 
siting  requests  within  the  Washington, 
D.C.  metropolitan  area. 

c.  GmnUng  siting  requests.  Requests 
for  the  use  of  property,  rights-of-way, 
and  easements  by  duly  authorized 
telecommunications  service  providers 
should  be  granted  unless  there  are  * 
unavoidable  conflicts  with  the 
department's  or  agency's  mission,  or 
current  or  planned  use  of  the  property 
or  access  to  that  property.  A  denial  of 
a  siting  request  based  on  these  criteria 
should  be  fully  explained  in  writing  as 
noted  in  d.  below. 

d.  Agency  discretion  for  site  denial. 
Executive  departments  and  agencies 
shall  retain  discretion  to  reject 
inappropriate  siting  requests  and  assure 
adequate  protection  of  public  property. 
In  cases  where  the  antenna  siting 
request  has  been  denied.  Executive 
departments  and  agencies  should  allow 
the  service  provider  to  appeal  the 
decision  to  a  higher  level  of  agency 
authority  for  review.  Written  denial  of  a 
siting  request  should  be  fully  explained, 
and  should  advise  the  service  provider 
of  the  name  and  mailing  address  of  the 
appropriate  agency  official  to  whom  the 
appeal  should  be  sent. 

e.  Site  access.  All  procedures  and 
mechanisms  adopted  by  Executive 
departments  and  agencies  regarding 
access  to  Federal  property  should  be 
clear  and  simple  so  as  to  facilitate  the 
efficient  build-out  of  the  national 
wireless  conmiunications  infrastructure. 
Obtaining  rights  of  access  to  Federal 
properties  through  non-Federal  lands  is 
the  responsibility  of  the 
telecommunications  service  provider. 

f.  Costs  for  services.  The 
telecommunications  service  provider  is 
responsible  for  any  reasonable  costs  to 
Federal  agencies  associated  with 
providing  access  to  antenna  sites, 
including  obtaining  appropriate 
clearance  of  provider  personnel  for 
access  to  buildings  or  land  deemed  to  be 
security  sensitive  as  is  done  with 
service  contractor  personnel.  0MB 
Circular  A-25,  titled  "User  Charges", 
revised  July  8,  1993,  established 
guideUnes  for  agencies  to  assess  fees  for 
Government  services  and  for  the  sale  or 
use  of  Government  property  or 
resources. 

g.  Site  fees.  Pursuant  to  the 
Telecommunications  Act  of  1996, 
agencies  are  authorized  to  charge 
reasonable  fees  for  anteima  sites  on 
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reaerai  property.  In  accordance  with 
the  President's  memorandum,  Executive 
departments  and  agencies  should  charge 
fees  based  on  market  value.  Fee 
determination  can  be  based  on 
appraisal,  use  of  set  rate  schedules,  or 
other  reasonable  means  of  value 
determination. 

h.  Site  requests.  Executive 
departments  and  agencies  will  make 
antenna  sites  available  on  a  fair, 
reasonable,  and  nondiscrinainatory 
basis.  Collocation  of  antennas  should  be 
encouraged  where  there  are  multiple 
antenna  siting  requests  for  the  same 
location.  In  cases  where  this  is  not 
feasible  and  space  availability  precludes 
accommodating  all  antenna  siting 
applicants,  competitive  procedures  may 
be  used. 

i.  Priority  for  siting  antennas.  The 
siting  of  telecommunications  service 
provider  antennas  should  not  be  given 
priority  over  other  authorized  uses  of 
Federal  buildings  or  land. 

j.  Advertising  prohibition.  Anteima 
structures  on  Federal  property  may  not 
contain  any  advertising. 

k.  Equipment  removal.  Terms  and 
provisions  of  the  lease,  permit,  license, 
or  other  legal  instrument  used  should 
assure  the  timely  removal  or  transfer  of 
ownership  of  equipment  and  structures 
by  the  service  provider.  Unless 
otherwise  expressly  provided  for, 
removal  of  such  equipment  and 
structures  should  be  at  the  sole  expense 
of  the  telecommunications  service 
providers. 

1.  Review  process.  In  order  to  provide 
further  guidance  to  those  Federal 
agencies  which  are  unfamiliar  with  the 
siting  request  application  process, 
Attachment  B,  Uniform  Review  Process, 
provides  additional  processing 
information  to  assist  in  the  antenna 
siting  request  review. 

m.  One-time  reporting.  In  order  for 
GSA  to  ascertain  the  effectiveness  and 
efficiency  of  these  enhanced 
implementing  guidelines  and  the 
imiform  review  process,  all  Executive 
departments  and  agencies  receiving 
antenna  siting  requests  within  6  months 
of  publication  of  this  document  should 
provide  GSA  with  a  one-time  summary 
report  to  indicate  the  number  of  siting 
requests  received,  approved,  completed 
and  denied  during  that  time  period.  For 
those  requests  wUch  are  not  approved, 
a  narrative  statement  or  copy  of  the 
formal  written  denial  is  requested  to 
support  your  decision.  This  smnmary 
information  should  be  received  no  later 
than  30  days  after  the  end  of  the  6- 
month  reporting  period. 

n.  Reporting  office.  Reports  should  be 
sent  to  the  GSA.  OGP,  Office  of  Real 
Property  Policy  (MP),  1800  F  Street, 


NW,  Room  6223,  Washington,  DC 
20405. 

o.  Information.  Further  information 
regarding  this  bulletin  may  be  obtained 
by  contacting,  Mr.  Stanley  C.  Langfeld, 
Director,  Real  Property  Policy  on  (202) 
501-1737. 

Dated:  June  11, 1M7. 

G.  Mutin  Wagner, 

Associate  Administrator  for  Govemmentwide 
Policy. 

Attachment  A — Agency  Contact  Points 
for  the  Placement  of  Antennas  on 
Federal  Buildings 

Bonneville  Power  Administration, 
Office  of  General  Counsel,  905 
Northeast  11th  Avenue,  Portland,  OR 
97232,  (503)  230-5904 

Federal  Communications  Commission, 
Operations  Management  and  Service 
Division  (lllOB).  1919  M  St.,  NW, 
Room  404,  Washington.  DC  50554, 
(202) 418-1950 

National  Academy  of  Science,  National 
Research  Council,  2101  Constitution 
Ave.,  NW,  Mail  Stop  (HA-274), 
Washington,  DC  20418,  (202)  334- 
3384 

National  Aeronautics  &  Space 
Administration,  Facilities  Engineering 
Division,  NASA  Headquarters,  Code 
JX,  300  E  Street,  SW,  Washington,  DC 
20546-0001,  (202)  358-1090 

National  Archives  &  Records 
Administration  (NAFM),  8601 
Adelphi  Road,  Room  2320,  College 
Park,  MD  20740-6001,  (301)713-6470 

National  Science  Foundation,  Property 
Administrator,  4201  Wilson  Blvd., 
Room  295,  Arlington,  VA  22230.  (703) 
306-1123 

Tennessee  Valley  Authority,  Facilities 
Services — Asset  Management,  1101 
Market  Street,  Mail  Stop:  (WR4A-C). 
Chattanooga,  TN  37402-2801,  (423) 
751-2127 

U.S.  Army  Corps  of  Engineers, 
Management  and  Disposal  Division  in 
the  Real  Estate  Directorate,  20 
Massachusetts  Ave.,  NW,  Room  4224, 
Washington.  DC  20314-1000.  (202) 
761-0511 

U.S.  Department  of  Agriculture. 
Property  Management  Division,  AG 
Box  9840,  Washington,  DC  20250. 
(202) 720-5225 

U.S.  Department  of  Conunerce,  Office  of 
Real  Estate,  14th  &  Constitution  Ave., 
NW,  Room  1040,  Washington,  DC 
20230,  202) 482-3580 

U.S.  Department  of  Defense: 
Commercial  companies  who  wish  to 
place  antennas  on  DOD  property 
should  first  contact  that  property's 
Installation  Commander.  If  unknown, 
please  contact  the  following  office. 
Deputy  Assistant  Secretary  of  Defense 
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llnsuilaiions),  Attention:  Director, 
Installations  Management,  3300 
Defense  Pentagon,  Washington,  DC 
20301-3340,  (703)  604-4616 

U.S.  Department  of  Education,  Office  of 
the  Director  for  Management,  600 
Independence  Ave.,  SW,  Room  2164, 
Washington,  DC  20202.  (202)  401- 
0470 

U.S.  Department  of  Energy,  Engineering 
&  Space  Management  Branch,  1000 
Independence  Ave.,  SW,  Mail  Stop: 
HR211,  Room  lF-039,  Washington, 
DC  20585,  (202)  586-1557 

U.S.  Department  of  Health  &  Human 
Services,  Division  of  Policy 
Coordination,  300  Independence 
Ave.,  SW,  Room  421,  Washington,  DC 
20201.(202)619-2018 

U.S.  Department  of  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
NW,  Room  1000-LS,  Washington.  DC 
20240-9998,  (202)  452-7777 

U.S.  Department  of  Interior.  National 
Park  Service,  Radio  Frequency 
Manager,  Field  Operations.  12795  W. 
Alameda  Parkway,  P.O.  Box  25287. 
Denver,  CO  80225-0287.  (303)  969- 
2084 

U.S.  Department  of  Justice,  Real 
Property  Management  Services,  Suite 
1060,  National  Place  Building, 
Washington,  DC  20530,  (202)  616- 
2266 

U.S.  Department  of  Labor,  Office  of 
Facility  Management,  200 
Constitution  Ave.,  NW,  Room  S  1521/ 
OFM,  Washington,  DC  20210,  (202) 
219-6434 

U.S.  Department  of  State,  Office  of  Real 
Property,  2201  C  Street,  NW,  Room 
1878.  Washington,  DC  20520,  (202) 
647-2810 

U.S.  Department  of  Transportation. 
Office  of  the  Secretary,  400  7th  Street. 
SW,  Mail  Stop:  M72,  Room  2318, 
Washington,  DC  20590,  (202)  366- 
9724 

U.S.  Department  of  Treasury.  Office  of 
Real  and  Personal  Property 
Management,  Office  of  the  Deputy 
Assistant  Secretary  for  Departmental 
Finance  and  Management,  1500 
Pennsylvania  Ave.,  NW,  Room  6140 — 
ANX,  Washington,  DC  20220,  (202) 
622-0500 

U.S.  Department  of  Veterans  Affairs. 
Land  Management  Service,  811 
Vermont  Ave.,  NW,  Mail  Stop:  184A. 
Washington.  DC  20005.  (202)  565- 
5026 

U.S.  Environmental  Protection  Agency. 
Architecture.  Engineering  and  Real 
Estate  Branch.  Facilities  Management 
and  Services  Division.  401  M  Street. 
SW,  Room  3204,  Washington,  EX: 
20460,  202) 260-2160 

U.S.  General  Services  Administration: 
Commercial  companies  who  wish  to 


place  antennas  on  GSA  property 
should  first  contact  the  appropriate 
Regional  Office  of  the  Public 
Buildings  Service.  If  unknown,  please 
contact  the  Public  Buildings  Service, 
1800  F  St..  NW,  Washington,  DC 
20405,(202)501-1100 

U.S.  Government  Printing  Office,  Office 
of  Administrative  Support.  710  North 
Capitol  St..  NW.  Mail  Stop:  OA, 
Washington,  DC  20401-0501.  (202) 
512-1074 

U.S.  Information  Agency,  Office  of 
Administration — B/A.  Cohen 
Building.  330  Independence  Ave., 
SW.  Washington,  DC  20547,  (202) 
619-3988 

U.S.  Postal  Service,  Realty  Asset 
Management,  475  L'Enfant  Plaza 
West,  SW,  Washington,  DC  20260- 
6433.  (202)  268-5765 

Attachment  B— Uniform  Review 
Process 

The  following  information  may  be 
used  as  a  guide  by  Federal  agencies 
upon  receipt  of  an  antenna  siting 
request.  This  uniform  review  process  is 
intended  to  assist  those  Federal  agencies 
who  are  unfamiliar  with  the  review  and 
evaluation  of  antenna  siting  proposals. 
This  guidance  has  been  developed 
based  on  input  from  several  Federal 
agencies  who  have  had  extensive 
experience  in  working  with  the  wireless 
communications  industry  and  antenna 
siting  requests  for  both  rooftop  and  open 
land  installations. 

a.  Siting  request  review.  Federal 
agencies  should  review  the  siting 
request  and  ensure  that  sufficient  basic 
evaluation  information  is  provided.  This 
basic  information  should  include  the 
following: 

(1)  Name,  address  and  telephone 
number  of  applicant  and  authorized  or 
legal  representative  for  the  project; 

(2)  Specific  building  name  and 
address,  or  as  appropriate,  latitude  and 
longitude  or  other  site  specific  property 
identifier; 

(3)  Type  and  size  of  antenna 
installation  and  support  required  for  the 
service  provider's  proposed  wireless  site 
including  access  to  site,  utility 
requirements,  acreage  of  land  or  ft/lb 
capacity  for  rooftops,  etc.).  In  cases 
where  the  proposed  site  is  to  be  located 
on  an  established  building  or  wireless 
facility,  any  special  modification 
requirements  unique  to  the  service 
provider's  proposal  must  be  clearly 
identified; 

(4)  FCC  license  number  (if  a  licensed 
facility),  summary  of  antenna 
specifications  including  frequencies; 

(5)  Proposed  term  of  requirement; 

(6)  Terms  of  removal  of  equipment 
and  structures  or  prof>erty  restoration; 


1/ J  uescnpuon  oi  projeci  or  larger 
antenna  installation  program,  if 
applicable;  and 

18)  As  appropriate,  proposed  method 
of  achieving  environmental  and  historic 
sensitivity  compliance. 

b.  Site  survey.  (1)  Upon  agency 
completion  of  an  initial  review  for 
information  sufficiency,  coordination 
with  the  facility  manager,  and 
determination  that  there  is  no  obvious 
reason  to  deny  the  request,  a  site  survey 
with  the  wireless  telecommunications 
provider  should  be  scheduled,  in  part  to 
determine  whether  the  site  actually 
meets  the  needs  of  the  service  provider. 
If  feasible,  from  the  information 
available,  a  response  should  be  sent  to 
the  applicant  as  soon  £is  possible,  but  no 
later  than  60  days  after  receipt  either 
granting  or  denying  the  siting  request. 

(2)  If  there  is  insufficient  information 
to  make  a  decision,  the  agency  should 
send  a  preliminary  response  to  the 
applicant  as  soon  as  possible,  but  no 
later  than  60  days  after  receipt  of  the 
request.  This  response  should  inform 
the  applicant  of  the  need  for  any 
additional  information,  unique 
conditions  or  restrictions  of  the 
property,  or  other  circumstances  which 
may  affect  the  timing  or  ultimate 
determination  for  site  approval.  In 
addition,  the  National  Capital  Planning 
Commission  should  be  consulted  for 
siting  requests  within  the  Washington, 
D.C.  metropolitan  area. 

c.  Point  of  contact.  In  all  cases,  the 
agency's  response  should  include  the 
name  and  telephone  number  of  the 
agency  representative  or  facility 
manager  responsible  for  the  project. 
This  information  will  enable  the 
applicant  to  initiate  planning  for  the 
potential  use  of  the  requested  site. 

d.  Need  for  additional  information.  If 
the  preliminary  response  indicates 
additional  information  is  required,  the 
agency  should  review  the  applicant's 
response  in  a  timely  manner  upon  its 
receipt.  The  applicant  should  be 
advised  in  writing  if  there  are  any  other 
review  and  reporting  requirements 
necessary  due  to  statutory,  legal,  or  the 
agency's  internal  requirements  prior  to 
issuing  a  final  decision.  This  may 
include  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
and  public  hearings  as  part  of  the 
National  Environmental  Policy  Act,  or 
any  other  potential  reviews. 

e.  Notification  of  fees.  Applicants 
should  be  advised  as  soon  as  possible  of 
their  responsibility  for  any  charges  for 
Government  services  provided  in  the 
review  process  or  other  issues  which 
need  to  be  resolved.  This  response 
should  provide  the  applicant  with  an 
estimated  time  frame  for  completing  the 
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necessary  actions  and  should  be  based 
on  experience  in  dealing  with  projects 
of  similar  complexity. 

f.  Final  decisions.  Final  decisions 
should  be  rendered  in  writing  in  a 
timely  manner  and  after  completion  of 
all  required  reviews,  evaluations  or 
assessments.  Denials  of  requests  should 
provide  the  applicant  with  a  written 
explanation  of  the  reasons  for  denying 
the  request.  In  addition,  the  applicant 
should  be  advised  of  the  agency's 
appeal  procedure  and  the  name  and 
mailing  address  of  the  appropriate 
agency  official  to  whom  the  appeal 
should  be  sent. 

g.  Formal  documentation.  After 
agency  determination  to  approve  the 
project,  a  lease,  permit,  license  or  other 
legal  instrument  should  be  executed  to 
document  the  terms,  conditions,  and 
responsibilities  of  both  the  Federal 
Government  and  the 
telecommunications  service  antenna 
provider. 

(PR  Doc.  97-15724  Filed  6-13-97;  8:45  am] 
BILUNG  COOE  6820-34-P 


DFSARTMENT  oc  HEALTH  AND 

-uMAN  SERV'OES 

Office  of  the  S«»cretary 

Agency  Inforrra'-o"  Co^'ectrc- 
ActMties:  Sub-piSS.O'^  ';:;    "Mb 


Revsgv. 


:■  rT:  IT.  e !' 


^^6c^ut?5' 


The  Department  of  Health  and  Human 
Services  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

Public  Health  Service  Acquisition 
Regulation— PHSAR  Part  380— Special 
Program  Requirements  Affecting  PHS 
Acquisitions,  and  Part  352 — Solicitation 
Provisions  and  Contract  Clauses — 0990- 
0128 — Extension — This  clearance 
request  addresses  recordkeeping  and 
reporting  requirements  in  the  Public 
Health  Service  Acquisition  Regulation 
(PHSAR)  for  acquisitions  involving 
safety  and  health,  drugs  and  medical 
supplies,  reusable  cylinders  and 
laboratory  animals.  Respondents:  State 
or  local  governments.  Businesses  or 
other  for-profit,  non-profit  institutions. 
Small  businesses;  Burden  Information 
for  Drugs  and  Medical  Supplies — Total 
Number  of  Respondents:  43;  Annua] 
Frequency  of  Response:  three  times; 
Average  Burden  per  Response:  2  hours; 
EstimQted  Annual  Burden  for  Drugs  and 


Medical  Supplies  Requirement:  258 
hours. —  Burden  Information  for 
Reusable  Cylinders — Total  Number  of 
Respondents:  8;  Annual  Frequency  of 
Response:  five  times;  Average  Burden 
per  Response:  1  hour;  Estimated  Annual 
Burden  for  Reusable  Cylinders 
Requirement:  40  hours. — Burden 
Information  for  Laboratory  Animals — 
Total  Number  of  Respondents:  63; 
Annual  Frequency  of  Response:  one 
time;  Average  Burden  per  Response:  10 
hours;  Estimated  Annual  Burden  for 
Laboratory  Animals  Requirement:  630 
hours. — Burden  Information  for  Safety 
and  Health — Total  Number  of 
Respondents:  60;  Annual  Frequency  of 
Response:  one  time;  Averge  Burden  per 
Response:  8  hours;  Estimated  Annual 
Burden  for  Health  and  Safety 
Requirement:  480  hours. — Total  Burden: 
1,408  hours. 

OMB  Desk  Officer:  Allison  Eydt 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington  DC  20201. 
Written  comments  should  be  received 
on  or  before  July  16,  1997. 

Dated:  June  9, 1997. 
Dennis  P.  Wi 


Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  97-15649  Filed  6-13-97;  8:45  am) 

BILLING  COOE  41S0-04-M 


DEPAHl  MLNT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistic:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Population-Specific  Issues. 

Time  and  [kites:  1:00  p.m.-5:30  p.m..  June 
23. 1997. 

Place:  Room  337A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue  S.W., 
Washington,  D.C.  20201. 

Status:  Open. 


Purpose:  The  SulKommittee  is  expected  to 
review  the  results  of  its  San  Francisco  public 
hearing  and  to  discuss  its  future  work  plan. 
In  addition,  the  Subcommittee  will  review 
the  results  from  federal  sample  survey  tests 
conducted  during  the  review  of  potential 
revisions  to  OMB  Directive  15  governing  the 
standards  categories  for  race  and  ethnicity 
reporting  in  federal  programs.  The 
Subcommittee  also  will  consider  future 
agenda  topics. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
James  Scanlon.  NCVHS  Executive  Staff 
Director,  OCRce  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  DHHS,  Room  44- 
D.  Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington.  D.C.  20201, 
telephone  (202)  690-7100,  or  Marjorie  S. 
Greenberg,  Acting  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville.  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  June  9, 1997. 
James  Scanlon, 

Director,  Division  of  Data  Policy. 
[FR  Doc.  97-15648  Filed  6-13-^7;  8:45  ami 

BILUNG  COOE  41S1r04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  Dates:  8:30  a.nL-5:30  p.m..  Jime 
24. 1997.  8:00  a.m.-5:30  p.m..  June  25.  1997. 

Place:  The  Washington  Marriot.  1221  22nd 
Street  N.W.,  Washington  D.C  20037,  Phone 
(202)  872-1500. 

The  hotel  is  located  on  22nd  Street 
between  M  and  N  Streets.  The  closest  metro 
stops  are  Foggy  Bottom  (Blue  and  Orange 
lines)  and  Dup>ont  Circle  (Red  Line).  Limited 
parking  is  available  in  the  area. 

Status:  Open. 

Purpose:  The  meeting  will  focus  on  the 
Committee's  progress  in  addressing  new 
responsibilities  in  health  data  standards  and 
health  information  privacy  as  outlined  in  the 
administrative  simplification  provisions  of 
Public  Law  104-191,  the  Health  Insurance 
Portability  emd  Accountability  Act  of  1996 
(HIPAA),  as  well  as  on  related  matters. 
Department  ofBcials  will  brief  the  Committee 
on  recent  activities  of  the  HHS  Data  Council, 
the  status  of  HHS  activities  in  implementing 
the  administrative  simplification  provisions 
of  P.L.  104-191,  and  related  data  policy 
activities. 

The  Committee  also  will  consider 
subcommittee  reports  relating  to  health 
information  privacy  and  health  data 
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standards  to  support  health  care  electronic 
data  interchange,  pursuant  to  P.L.  104-191. 
Based  on  those  reports,  the  hill  Committee  is 
planning  to  consider  its  HIPAA 
recommendations  to  the  Secretary  of  Health 
and  Human  Services.  Additional  discussions 
are  scheduled  on  State  experiences  in 
implementing  health  data  stand&rds  for 
electronic  data  interchange  and  medical 
records  privacy  laws  and  initiatives.  A  status 
report  also  is  scheduled  on  the  process  for 
review  of  0MB  Directive  15  on  race  and 
ethnicity  data.  The  Committee  also  will 
discuss  its  priorities  and  woric  plans. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
James  Scanlon,  NCVHS  Executive  Staff 
Director,  OfRce  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  DHHS.  Room  440- 
D.  Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington,  D.C.  20201, 
telephone  (202)  690-7100,  or  Marjorie  S. 
Gieenberg,  Acting  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville.  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  June  9, 1997. 
James  ScanloD, 

Director,  Division  of  Data  Policy. 
[FR  IXx:.  97-15780  Filed  6-13-97;  8:45  am) 
BIUJNG  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

S'.  M*.*  >        Notice  is  hereby  given  that 

U..  _ -  of  Research  Integrity  (ORI) 

has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

FugangLi,  Ph.D.,  University  of 
OUahoma  Health  Sciences  Center: 
Based  upon  a  report  from  the  University 
of  Oklahoma,  information  obtained  by 
the  Office  of  Research  Integrity  (ORI) 
during  its  oversight  review,  and  Dr.  Li's 
own  admission,  ORI  found  that  Dr.  Li, 
a  former  postdoctoral  fellow  in  the 
Department  of  Biochemistry  and 
Molecular  Biology,  University  of 
Oklahoma  Health  Sciences  Center, 
engaged  in  scientific  misconduct  by 
fabricating  and  falsifying  data  in 
conducting  and  reporting  research 
supported  by  a  grant  from  the  National 
Heart,  Lung  and  Blood  Institute 
(NHLBI),  National  Institutes  of  Health 
(NIH). 

Specifically,  Dr.  Li  fabricated  and 
falsified  data  in  a  study  involving  the 
characterization  of  glycoprotein  binding 
to  P-selectin  on  the  surface  of  human 


leukocytes.  The  questioned  data  were 
included  in  a  manuscript  that  was 
withdrawn  prior  to  publication. 

Dr.  Li  has  accepted  the  ORI  finding 
and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed  to  exclude 
himself,  for  the  three  (3)  year  period 
beginning  Jime  3,  1997,  from: 

U)  Any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprocurement 
transactions  (e.g.,  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  CFR  Part 
76  (debarment  Regulations);  and 

(2)  Serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville.  MD  20852,  (301)  443-5330. 
Chris  B.  Pascal, 

Acting  Director.  Office  of  Research  Integrity. 
|FR  Doc.  97-15758  Filed  6-13-97;  8:45  ami 

BILLING  COOE  4ieO-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP);  Teleconference 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meetings. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Prevention  Research  Centers/ 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion — General 
Special  Interest  Projects,  Panel  Number  1, 
Program  Announcements  328,  432,  461,  and 
641. 

Time  and  Date:  1  p.m.-5  p.m.,  July  7, 1997. 

Place:  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  CDC,  4770  Buford  Highway,  NE, 
Atlanta,  Georgia  30345. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 


evaluation  of  applications  received  in 
response  to  Program  Announcements  328, 
432,  and  461,  and  641,  as  announced  in 
Guidance  and  Consideration  in  Planning 
Application  for  Fiscal  Year  1997. 

Contact  Person  for  More  Information:  R. 
Brick  Lancaster,  Division  of  Adult  and 
Community  Health,  NCCDPHP,  CDC,  4770 
Buford  Highway,  NE,  M/S  K30,  Atlanta, 
Georgia  30345.  Telephone  770/488-5532. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SH*:  Cooperative 
Agreements  for  Prevention  Research  Centers/ 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion — General 
Special  Interest  Projects,  Panel  Number  2, 
Program  Announcements  328, 432, 461,  and 
641. 

Time  and  Date:  1  p.m.-5  p.m.,  July  8, 1997. 

Place:  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  CDC,  4770  Buford  Highway,  NE. 
Atlanta.  Georgia  30345. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Announcements  328, 
432,  and  461,  and  641,  as  announced  in 
Guidance  and  Consideration  in  Planning' 
Application  for  Fiscal  Year  1997. 

Contact  Person  for  Morv  Information:  Jim 
Holt,  Division  of  Adult  and  Community 
Health,  NCCDPHP,  CDC.  4770  Buford 
Highway,  NE,  M/S  K30,  Chamblee,  Georgia 
30341-3724.  Telephone  770/488-5595. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Prevention  Research  Centers/ 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion — General 
Special  Interest  Projects,  Panel  Number  3, 
Program  Announcements  328,  432,  461,  and 
641. 

Time  and  Date:  1  p.m.-5  p.m..  July  9, 1997. 

Place:  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  CDC.  4770  Buford  Highway,  NE. 
Atlanta,  Georgia  30345. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Announcementa  328. 
432,  and  461,  and  641,  as  aimounced  in 
Guidance  and  Consideration  in  Planning 
Application  for  Fiscal  Year  1997. 

Contact  Person  for  More  Information: 
Michael  Gay,  Division  of  Adult  and 
Community  Health,  NCCDPHP,  CDC.  4770 
Buford  Highway,  NE.  M/S  K30,  Chamblee. 
Georgia  30345.  Telephone  770/488-5297. 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Prevention  Research  Centers/ 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion — General 
Special  Interest  Projects,  Panel  Number  4, 
Program  Announcements  328.  432.  461.  and 
641. 

Time  and  Date:  1  p.m.-S  p.m..  July  10, 
1997. 

Place:  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  CDC,  4770  Buford  Highway, 
NE.,  Adanta,  Georgia  30345. 
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Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
resftonse  to  F>rogram  Announcements  328, 
432,  and  461,  and  641,  as  announced  in 
Guidance  and  Consideration  in  Planning 
Application  for  Fiscal  Year  1997. 

Contact  Person  for  More  Information: 
James  E.  Barrow,  Division  of  Adult  and 
Community  Health,  NCCDPHP,  CDC,  4770 
Buford  Midway.  NE,  M/S  K30,  Cbamblee. 
Georgia  30345.  Telephone  770/488-5269. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative    . 
Agreements  for  Prevention  Research  Centers/ 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion — General 
Special  Interest  Projects,  Panel  Number  5, 
Program  Announcements  328,  432,  461,  and 
641. 

Time  and  Date:  1  p.m.-5  p.m.,  July  11, 
1997. 

Place:  National  Center  for  Chroruc  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  CDC,  4770  Buford  Highway,  NE, 
Atlanta,  Georgia  30345. 

Status:  Closed. 

Matters  to  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
respcxise  to  Pro^«m  Announcements  328, 
432,  461,  and  641,  as  announced  in  Guidance 
and  Consideration  in  Planning  Application 
for  Fiscal  Year  1997. 

Contact  Person  for  More  Information:  Jim 
Holt,  Division  of  Adult  and  Community 
Health,  NCCDPHP.  CDC.  4770  Buford 
Highway,  NE,  M/S  K30,  Chamblee.  Georgia 
30341-3724.  Telephone  770/488-5595. 

These  meetings  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b  (c)(4)  and  (6),  Title 
5  U.S.C. ,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L. 
92-463. 

Dated:  June  10, 1997. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-15677  Filed  6-13-97;  8:45  am) 

BILUNG  CODE  4ie»-18-P 


DFPfcRTMENT  OF  HEALTH  AND 


FqciI 


Aaministration 


O:"^  i^uDhc  Aav^o'v  Ci •-">•■■  net--:.. 

Cc'ir.msnee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  E>rug 
Administration  (FDA)  is  requesting 


nominations  for  members  to  serve  on 
the  Veterinary  Medicine  Advisory 
Committee  (the  committee)  in  FDA's 
Center  for  Veterinary  Medicine. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  the  agency 
encourages  nominations  of 
appropriately  qualified  candidates  from 
these  groups. 

DATES:  No  cutoff  date  is  established  for 
receipt  of  nominations. 
ADDRESSES:  All  nominations  for 
membership  should  be  sent  to  Jacquelyn 
L.  Pace  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  L.  Pace,  Center  for  Veterinary 
Medicine  (HFV-200),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-5920. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members  to 
serve  on  the  committee.  The  function  of 
the  committee  is  to  review  and  evaluate 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Criteria  for  Members 

Persons  nominated  for  membership 
on  the  committee  shall  have  adequately 
diversified  experience  that  is 
appropriate  to  the  work  of  the 
committee  in  such  fields  as  companion 
animal  medicine,  food  animal  medicine, 
avian  medicine,  microbiology, 
biometrics,  toxicology,  pathology, 
pharmacology,  animal  science, 
epidemiology  and  chemistry. 

The  specialized  training  and 
experience  necessary  to  qualify  the 
nominee  as  experts  suitable  for 
appointment  are  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  and/or  research 
relevant  to  the  field  of  activity  of  the 
committee.  The  term  of  office  is  4  years. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  committee. 
Nominations  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member  of  the 
committee,  and  appears  to  have  no 
conflict  of  interest  that  would  preclude 
committee  membership.  A  current  copy 
of  nominee's  curriculum  vitae  should  be 
included.  Potential  candidates  will  be 
asked  by  FDA  to  provide  detailed 
information  concerning  such  matters  as 
employment,  financial  holdings. 


consultancies,  and  research  grants  or 
contracts  in  order  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  June  9, 1997. 
Michael  A.  Frimlmui, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-15636  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97D-0214] 

Draft  Guidance  for  Industry  on 
Pharmacokinetics  and 
Pharmacodynamics  in  Patients  with 
Impaired  Renal  Function:  Study 
Design,  Data  Analysis,  and  impact  on 
Dosing  ar>d  Labeling;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Pharmacokinetics  and 
Pharmacodynamics  in  Patients  with 
Impaired  Renal  Function:  Study  Design, 
Data  Analysis,  and  Impact  on  Dosing 
and  Labeling."  The  draft  guidance  is 
intended  for  sponsors  planning  to 
conduct  studies  to  assess  the  influence 
of  renal  impairment  on  the 
pharmacokinetics  and 
pharmacodynamics  of  an  investigational 
drug. 

DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance  by 
August  15, 1997.  General  comments  on 
the  agency  guidance  dociunents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Pharmacokinetics  and 
Pharmacodynamics  in  Patients  with 
Impaired  Renal  Function:  Study  IDesign, 
Data  Analysis,  and  Impact  on  Dosing 
and  Labeling"  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
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Administration,  12420  Parklawn  Dr., 
rra.  1-23,  Rockville,  MD  20857. 

FOR  FurrmER  information  coffTAcr: 
Shiew-Mei  Huang,  Center  for  Drug 
Evaluation  and  Research  (HFD-850), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5671. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  entitled  "Pharmacokinetics 
and  Pharmacodynamics  in  Patients  with 
Impaired  Renal  Function:  Study  Design, 
Data  Analysis,  and  Impact  on  Dosing 
and  Labeling." 

The  pharmacokinetics  (PK)  and 
pharmacodynamics  (PD)  of  drugs 
primarily  eliminated  through  the 
kidneys  may  be  altered  by  impaired 
renal  function  to  the  extent  that  the 
dosage  regimen  needs  to  be  changed 
from  that  used  in  patients  with  normal 
renal  function.  Although  the  most 
obvious  type  of  change  arising  from 
renal  impairment  is  a  decrease  in  renal 
excretion  (or  possibly  renal  metabolism) 
of  a  drug  or  its  metabolites,  renal 
impairment  edso  has  been  associated 
with  other  changes,  such  as  changes  in 
hepatic  metabolism,  plasma  protein 
binding,  and  drug  distribution.  These 
changes  may  be  particularly  prominent 
in  patients  with  severely  impaired  renal 
function  and  have  been  observed  even 
when  the  renal  route  is  not  the  primary 
route  of  elimination  of  a  drug.  Thus,  for 
most  drugs  that  are  likely  to  be 
adMnistered  to  patients  with  renal 
impairment,  PK/PD  characterization 
may  need  to  be  assessed  in  subjects  with 
such  impairment  to  provide  appropriate 
dosing  recommendations. 

The  draft  guidance  provides  specific 
information  on  when  studies  of  PK  in 
patients  with  impaired  renal  function 
should  be  performed  and  when  they 
may  be  unnecessary.  It  also  addresses 
the  design  and  conduct  of  PK/PD 
studies  in  patients  with  impaired  renal 
function,  the  design  and  conduct  of  PK/ 
PD  studies  in  end  stage  renal  disease 
(ESRD)  patients  treated  with 
hemodialysis,  the  analysis  and  reporting 
of  the  results  of  such  studies,  and 
representation  of  these  results  in 
approved  product  labeling. 

This  draft  guidance  represents  the 
agency's  current  thinking  on  conducting 
PK/PD  studies  on  patients  with 
impaired  renal  function.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisBes  the  requirement  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 


Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

An  electronic  version  of  this  draft 
guidance  is  available  on  the  Internet 
using  the  World  Wide  Web  (www)  at 
http://www.fda.gov/cder/guidance.htm. 

Dated:  June  6,  1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  97-15635  Filed  6-13-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  IMeeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  public  advisory  committees 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committees:  Joint  meeting  of 
the  Nonprescription  Drugs  Advisory 
Committee  and  the  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  16, 1997,  8:30  a.m.  to  5 
p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  1  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Andrea  G.  Neal  or 
Tracy  Riley,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  codes 
12541  and  12534.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  hear 
presentations  and  discuss  data 
submitted  regarding  the  over-the- 
counter  status  of  new  drug  application 
(NDA)  20-834,  Rogaine®  (minoxidil  5% 
topical  solution),  The  Pharmacia  & 


Upjohn  Co.  for  use  as  a  hair  growth 
stimulant  by  men  with  androgenetic 
alopecia. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  3,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  to  9:30  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  3, 1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  9,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-15632  Filed  6-13-97;  8:45  am] 
BKUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Dievices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  28, 1997,  9:30  a.m.  to  6 
p.m.,  and  July  29, 1997,  8:30  a.m.  to 
3:30  p.m. 

Location:  Holiday  Inn — Gaithersburg, 
Walker/Whetstone  Salons,  Two 
Montgomery  Village  Ave. ,  Gaithersburg, 
MD. 

Contact  Person:  John  E.  StuhlmuUer, 
Center  for  Devices  and  Radiological 
Health  {HFZ-^50),  Food  and  E>rug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-443-8243, 
ext.  157,  or  FDA  Advisory  Committee 


UMI 
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Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12625.  Please  call  the 
Information  Line  for  i  p-to-date 
information  on  this  meeting. 

Agenda:  On  July  28,  1997,  the 
committee  will  discuss  a  premarket 
approval  application  (PMA)  for  a 
transmyocardial  revascularization 
device.  On  July  29, 1997,  the  committee 
will  discuss  a  PMA  for  a  laser  sheath  for 
pacing  lead  extraction. 

Pixxedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  18, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  to  10:30  a.m.  on  July  28,  1997,  and 
between  approximately  8:30  a.m.  to  9:30 
a.m.  on  July  29,  1997.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  18, 1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  9,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-15633  Filed  6-13-97;  8:45  am) 
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AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  Ije  open  to  the 
public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  24  and  25, 1997, 8  8.m.  to 
5:30  p.m. 


Location:  Holiday  Inn,  Versailles 
Ballrooms  1, 11,  and  III,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  William  Freas,  Gail 
M.  Dapolito,  or  Rosaima  L.  Harvey, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  IX  area),  code 
12388.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  July  24, 1997,  during  the 
morning  session,  the  committee  will 
discuss  Neumega®  (oprelvekin, 
recombinant  human  interleukin  eleven, 
rhIL-11),  Genetics  Institute.  An 
indication  is  sought  for  Neumega®  for 
the  prevention  of  chemotherapy- 
induced  thrombocytopenia  and 
reduction  in  the  need  for  platelet 
transfusions  in  patients  with 
nonmyeloid  malignancies.  Dvuing  the 
afternoon  session,  the  committee  will 
discuss  a  premarket  approval 
application  for  a  device  to  concentrate 
CD34  positive  cells  in  autologous 
peripheral  blood  stem  cell  products 
used  for  hematopoietic  rescue.  General 
data  requirements  for  cell  selection 
devices  for  hematopoietic  rescue  will 
also  be  discussed.  On  July  25,  1997,  the 
committee  will  discuss  Rituximab 
(C2B8  monoclonal  antibody),  IDEC.  The 
company  is  seeking  an  indication  for 
Rituximab  as  a  treatment  for  patients 
with  relapsed  or  refractory  low  grade  or 
follicular  B-cell  non-Hodgkin's 
Lymphoma.  The  committee  will  also 
discuss  Neupogen®,  (Filgrastim, 
granulocyte  colony-stimulating  factor), 
Amgen.  An  indication  is  sought  for  use 
of  Neupogen®  to  reduce  the  duration  of 
neutropenia,  fever,  hospitalization,  and 
antibiotic  use  in  patients  with  acute 
myeloid  leukemia. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  17, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  8:30  a.m.,  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  July  17, 1997,  and 
submit  a  brief  statement  of  the  general 
natiu^  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 


Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  9. 1997. 
Mic:hael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-15634  Filed  6-13-97;  8:45  am] 
BtUmO  CODE  4iao-oi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  public  advisory  committees 
of  the  Food  and  Drug  Administration 
(FDA).  This  meeting  will  be  open  to  the 
public. 

Name  of  Committees:  Joint  meeting  of 
the  Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  with  Representation  from 
the  Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  15, 1997,  8:30  a.m.  to  5 
p.m. 

Location:  Holiday  Iim,  Versailles 
Rooms  I  and  11.  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Andrea  G.  Neal  or 
Kathleen  R.  Reedy,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  codes  12541  and 
12532.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  hear 
presentations  and  discuss  data 
submitted  regarding  New  Drug 
Application  (NDA)  20-802,  Excedrin 
Extra  Strength  (acetaminophen,  aspirin, 
caffeine)  Tablets,  Caplets,  and  Geltabs, 
250  milligrams  (mg),  250  mg,  and  65 
mg,  respectively,  Bristol  Myers  Squibb, 
for  the  pain  of  migraine. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally,  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  3, 1997.  Oral 
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preseDtations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  3,  1997,  and  submit 
a  brief  statement  on  the  general  natiue 
of  the  evidence  or  arguments  they  wish 
to  present,  the  names 
and  addresses  of  proposed  participants, 
and  an  indication  of  the  approximate 
time  requested  to  make  their 
presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  6. 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-15637  Filed  &-13-97;  8:45  am) 
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Food  and  Drug  Administration 

Advisory  Commtttee;  Notice  of  Meeting 

AOBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
reconmiendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  14  and  15, 1997,  8:30  a.m. 
to  5:30  p.m.. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  11,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Tracy  K.  Riley  or 
Angie  Whitacre,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12534. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  14.  1997.  the 
committee  will  discuss  biologic 
licensing  application  (BLA)  96-1408, 


Regranex®  (becaplermin  [PDGF-BBj, 
Chiron  Corp.,  in  a  carboxymethyl 
cellulose  gel).  OMJ  Pharmaceuticals. 
Inc.,  for  treatment  of  chronic  diabetic 
foot  ulcers.  On  July  15,  1997,  the 
committee  will  participate  in  a  general 
scientific  discussion  regarding  the 
development  of  a  possible  future 
guidance  document  for  chronic 
cutaneous  ulcers.  This  is  one  segment  of 
an  overall  effort  by  the  agency  to 
provide  guidance  on  wound  healing 
products,  including  a  future  discussion 
of  products  for  treatment  of  bums.  The 
agency  encoiu^ges  investigators, 
academicians,  members  of  the 
pharmaceutical  industry,  consumer 
groups,  and  others  with  information 
relevant  to  the  topics  to  respond  to  the 
contact  person. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  3, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.,  on  July  14, 1997; 
between  approximately  8:30  a.m.  and  9 
a.m.,  and  between  approximately  1  p.m. 
and  1:30  p.m.,  on  July  15,  1997.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
presentations  should  notify  the  contact 
person  before  July  3,  1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  9. 1997. 
N4ichael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-15638  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


Name  of  Committee: 
Psychopharmacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  14, 1997,  8:30  a.m.  to  5 
p.m. 

Location:  Holiday  Iim,  Grand 
Ballroom,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Contact  Person:  Rhonda  W.  Stover  or 
Robinette  Taylor,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-44^-0572  in  the 
Washington,  DC  area),  code  12544. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
proposals  to  reduce  the  frequency  of 
required  white  blood  cell  count 
monitoring  for  Clozaril®  (clozapine), 
new  drug  application  (NDA)  19-758, 
Sandoz  Pharmaceutical  Corp. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  7, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  7, 1997,  and  submit 
a  brief  statement  of  the  general  natiue  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  )une  9. 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations 
[FR  Doc.  97-15761  Filed  6-13-97;  8:45  am] 
BHJJNQ  cooe  4iaiM>i-r 
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DEP  4   M  t  NT  OF  HEALTH  AND 

Food  and  Drug  Administration 
[Docket  No.  97D-0164] 

Positron  Emission  Tomography  Drug 
Products;  Draft  Guidance  for  Industry 
on  Content  and  Format  of  an 
Abbreviated  N>w  Drug  Appiication; 
AvaiiBbii't;   Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  comment 

period.' 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
August  27,  1997,  the  comment  period 
on  the  agency's  draft  guidance  entitled 
"Guidance  for  Industry:  Content  and 
Format  of  an  Abbreviated  New  Drug 
Application  (ANDA) — Positron 
Emission  Tomography  (PET)  Drug 
Products."  FDA  published  a  notice  of 
availability  of  the  draft  guidance  in  the 
Federal  Register  of  April  23,  1997  (62 
FR  19767).  FDA  is  extending  the 
comment  period  in  response  to  a  request 
by  the  Institute  for  Clinical  PET  for 
additional  time  for  the  PET  community 
to  review  the  agency's  proposed 
guidance  on  the  submission  of  ANDA's 
for  PET  drugs. 

DATES:  Written  comments  by  August  27, 
1997.  General  conunents  on  agency 
guidance  docimients  are  welcomed  at 
any  time. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville  Km  20857. 
FOR  FURTHER  INFORma    '><  CONTACT: 
Peter  Rickman,  Center  tor  Drug 
Evaluation  and  Research  (HFD-615), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5862. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  23,  1997,  FDA 
published  a  notice  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Content  and  Format  of  an 
Abbreviated  New  Drug  Application 
(ANDA) — Positron  Emission 
Tomography  (PET)  Drug  Products."  The 
draft  guidance  is  intended  to  assist 
applicants  who  wish  to  submit  ANDA's 
for  Fludeoxyglucose  F18  injection.  The 
notice  invited  interested  persons  to 
submit  written  comments  on  the  draft 
guidance  by  June  28,  1997. 

On  May  5, 1997,  FDA  received  a  letter 
from  Ernest  V.  Garcia,  President  of  the 


Institute  for  Clinical  PET,  requesting 
that  the  agency  extend  the  comment 
period  on  the  draft  guidance  on  ANDA's 
for  PET  drug  products.  FDA  has 
considered  this  request  and  is  extending 
the  comment  period  for  60  days. 

Interested  persons  may,  on  or  before 
August  27, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  conunents  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  conunents  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  )une  10, 1997. 
William  K.  Habbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-15760  Filed  6-13-97;  8:45  am] 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  smv^CFc 

Mational  Institutes  of  Healtti 

hJationai  ^-.^  -  a    :  poome  Research 
Institute,  ^iouce 

Request  for  application,  low-cost, 
high-acciu^cy  DNA  sequencing 
technologies. 

NIH  GUIDE,  Volume  26,  Number  16, 
May  16, 1997. 

RFA:  HG-97-002. 

P.T.  34;  K.W.  1215018,  0755045. 

National  Human  Genome  Research 
Institute. 

Letter  of  Intent  Receipt  Date:  August 
1,  1997. 

Application  Receipt  Date:  October  16, 
1997. 

Purpose 

The  piu^jose  of  this  Request  for 
Applications  (RFA)  is  to  stimulate 
research  on  next-generation 
technologies  that  have  the  potential  to 
reduce  the  cost  of  high-accuracy 
genomic  DNA  sequencing  by  at  least  an 
order  of  magnitude. 

Healthy  People  2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  Low-Cost, 
High-Acciu«cy  DNA  Sequencing 
Technologies,  is  related  to  several 
priority  areas  including  cancer,  heart 
disease  and  stroke,  diabetes  and  chronic 


disability  conditions,  and  maternal  and 
infant  health.  Potential  applicants  may 
obtain  a  copy  of  "Healthy  People  2000" 
(Full  Report:  Stock  No.  017-001-00474- 
0  or  Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-512-1800). 

Eligibility  Requirements 

Applications  may  be  submitted  by 
domestic  for-profit  and  non-profit 
organizations,  public  and  private,  such 
as  universities,  colleges,  hospitals, 
laboratories,  companies,  units  of  State 
and  local  govenunents,  and  eligible 
agencies  of  the  Federal  government 
Racial/ethnic  minority  individuals, 
women,  and  persons  with  disabilities 
are  encouraged  to  apply  as  Principal 
Investigators.  Applications  bom  foreign 
institutions  will  not  be  accepted. 
However,  subcontracts  to  foreign 
institutions  are  allowable,  with 
sufficient  justification. 

Mechanism  of  Support 

This  RFA  will  use  the  National 
Institutes  of  Health  (NIH)  research 
project  grant  (ROl),  First  Independent 
Research  Support  and  Transition 
(FIRST)  (R29)  award,  exploratory/ 
developmental  grant  (R21),  and  program 
project  (POl)  mechanisms.  The  total 
project  period  for  an  ROl  or  POl 
application  submitted  in  response  to 
this  RFA  may  not  exceed  three  years. 
R29  grants  are  subject  to  the  usual 
conditions  for  the  FIRST  awards. 
Exploratory /developmental  (R21)  grants 
will  be  limited  to  $100,000  direct  cost 
per  year  for  a  maximum  of  three  years 
(one  year  longer  than  NHGRI's  standard 
R21  grant).  The  R21  grant  mechanism  is 
used  to  support  highly  creative 
approaches  for  which  substantial 
preliminary  data  are  not  yet  available. 
Specific  information  about  the  R21  grant 
mechanism  can  be  found  in  the  NHGRI 
Program  Aimouncement  PA-97-045, 
"Pilot  Projects  or  Feasibility  Studies  for 
Genomic  Mapping,  Sequencing  and 
Analysis"  (available  from  http:// 

www.nhgri.nih.gov/Grant info/ 

Fimding/Research/pilotpa.html).  The 
R21  grants  are  not  renewable,  but  future 
project  continuation  is  possible  through 
other  grant  mechanisms  such  as  the  ROl 
or  POl.  Responsibility  for  the  planning, 
direction,  and  execution  of  the  proposed 
project  will  be  solely  that  of  the 
applicant.  Awards  will  be  administered 
under  PHS  grants  policy  as  stated  in  the 
Public  Health  Service  Grants  Policy 
Statement.  The  anticipated  award  date 
is  July  1,  1998.  It  is  anticipated  that 
another  RFA  related  to  DNA  sequencing 
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technology  will  be  issued  by  NHGRI 
next  year. 

Funds  Available 

It  is  anticipated  that  approximately  $5 
million  (total  costs)  will  be  available  for 
this  initiative  in  Fiscal  Year  1998. 
NHGRI  anticipates  that  projects  at  very 
different  stages  of  development  will  be 
submitted  in  response  to  this  RFA. 
Therefore,  the  size  of  awards  may  vary 
substantially;  accordingly  the  number  of 
grants  funded  may  be  as  few  as  five  or 
as  many  as  20.  depending  on  the  quality 
and  scope  of  the  applications  received. 
Awards  pursuant  to  this  RFA  are 
contingent  upon  the  availability  of 
funds  for  this  purpose.  The  amount  of 
funding  for  this  solicitation  may  be 
increased  if  a  large  number  of  highly 
meritorious  applications  is  received  and 
if  funds  are  available.  Only  applications 
found  to  be  of  high  scientific  merit  will 
be  considered  for  funding  and  all  of  the 
funds  will  not  be  spent  if  there  are  not 
enough  highly  meritorious  applications. 
Any  applicant  planning  to  submit  an 
application  for  more  than  $500,000 
direct  cost  in  any  one  year  MUST 
contact  the  NHGRI  staff  listed  under 
inquiries  in  order  for  the  application  to 
be  accepted  by  NTH. 

Research  Objectives 

Background 

NHGRI  is  currently  engaged,  along 
with  several  other  federal,  private,  and 
international  organizations,  in  a  fifteen 
year  research  program  called  the  Human 
Genome  Project  (HGP).  The  goals  are  to 
characterize  the  genomes  of  human  and 
selected  model  organisms,  to  develop 
technologies  to  analyze  the  human 
genome,  to  examine  the  ethical,  legal, 
and  social  implications  of  human 
genetics  research,  and  to  train  scientists 
who  will  be  able  to  utilize  the  tools  and 
resources  developed  through  the  HGP  to 
pursue  biological  studies  that  will 
improve  human  health. 

Significant  progress  toward 
completing  these  goals  has  been  made 
in  the  past  seven  years,  v^th  several 
having  already  been  achieved.  The 
genetic  mapping  goals  for  both  the 
human  and  the  mouse  have  been  met. 
Progress  toward  the  human  and  mouse 
physical  mapping  goals  is  steady,  with 
sufficient  support  in  place  to  allow  the 
achievement  of  these  goals  ahead  of 
schedule.  There  has  also  been  good 
progress  toward  meeting  the  sequencing 
goals.  The  genomic  sequence  of  both  E. 
coli  and  S.  cerevisiae  have  been 
determined,  the  sequence  of  C.  elegans 
is  expected  to  be  Gnished  by  1998.  and 
the  complete  sequence  of  D. 


melanogaster  is  expected  to  be  finished 
shortly  after  the  end  of  this  century. 

As  a  result  of  recent  improvements  in 
sequencing  technology  and  strategies, 
confidence  is  high  that  current 
technology,  enhanced  by  foreseeable 
improvements,  will  be  sufficient  to 
complete  a  reference  human  genomic 
DNA  sequence  by  the  target  date,  2005. 
To  this  end,  pilot  projects  for  large-scale 
production  of  human  genomic  DNA 
sequence  were  initiated  in  1996. 
However,  even  with  anticipated 
improvements,  DNA  sequencing  is 
likely  to  remain  too  expensive  to  meet 
the  scientific  demand  for  sequence 
information.  For  example,  additional 
sequencing  will  be  needed  to 
understand  the  sequence  variation 
between  individuals  that  is  associated 
with  individual  differences  in  inherited 
susceptibility  to  disease.  Such  studies 
may  require  obtaining  the  sequence  of 
much  of  the  genomic  DNA  from  large 
numbers  (tens  to  possibly  thousands)  of 
individuals.  Similarly,  the  utility  of  the 
initial  complete  genomic  sequence  of  a 
few  organisms  for  understanding  their 
biology  will  increase  the  incentive  to 
collect  genomic  sequence  information 
for  many  other  organisms  to  study  their 
biology  and  evolutionary  and  symbiotic 
relationships.  DNA  sequencing  of  that 
magnitude  can  only  be  contemplated 
when  sequencing  techniques  have  been 
made  considerably  more  cost-effective 
and  robust  than  they  are  today,  or  will 
be  in  the  foreseeable  future.  The 
purpose  of  this  RFA  is  to  stimulate  the 
development  of  the  technologies  needed 
to  achieve  these  goals. 

Objectives  and  Scope 

Technologies  for  de  novo  sequencing 
and  re-sequencing  are  needed.  It  should 
be  noted  that  the  conceptual  distinction 
between  these  DNA  sequencing 
technologies  is  not  fundamental,  but  is 
instead  a  function  of  the  limitations  of 
the  technologies  as  currently 
implemented.  As  novel  methods  are 
introduced  and  sequencing  technologies 
mature,  throughput  and  accuracy  will 
increase  and  cost  will  decrease,  and  the 
distinction  may  not  persist.  However,  at 
least  for  the  present,  the  capabilities  of 
these  approaches  and  their  potential 
near-term  applications  are  sufficiently 
different  to  justify  distinguishing 
between  them  for  the  purpose  of  this 
RFA. 

De  novo  sequencing  involves 
determining  DNA  sequence  without  any 
prior  knowledge  of  that  sequence.  The 
initial  reference  human  sequence  vfiW 
be  determined  by  de  novo  sequencing, 
as  were  the  sequences  of  yeast,  H. 
influenzae,  M.  genitalium,  M. 
jannaschii,  and  E.  coli.  Technology  for 


de  novo  sequencing  will  condnue  to  be 
needed  to  determine  the  complete 
sequence  of  the  genomes  of  numerous 
other  organisms  including  pathogens, 
agriculturally  important  organisms,  and 
those  that  have  utility  as  model 
organisms  and  sources  of 
pharmaceutical  products. 

Technology  is  also  needed  for  re- 
sequencing  or  rapidly  comparing 
sequences  to  identify  differences.  Re- 
sequencing  takes  advantage  of  sequence 
information  obtained  from  one  sample. 
to  design  a  more  efficient  approach  to 
determining  the  sequence  of  another, 
similar  sample.  Today's  re-sequencing 
technologies  are  effective  for  samples 
that  are  extremely  similar  (e.g.,  for 
identifying  single-base  differences  in  a 
particular  gene  isolated  from  two 
individuals).  With  additional 
development,  however,  the  data  quality 
and  throughput  of  re-sequencing 
technology  my  be  improved,  and 
expanded  to  allow  determination  of 
sequence  in  cases  such  as  insertions  or 
deletions  relative  to  a  reference 
sequence.  Re-sequencing  technology 
may  be  the  most  cost-effective  way,  for 
example,  to  collect  the  large  amounts  of 
sequence  data  from  large  numbers  of 
individuals  that  is  needed  to  understand 
the  sequence  variations  associated  with 
individual  differences  in  inherited 
susceptibility  to  disease. 

This  RFA  seeks  to  stimulate  research 
on  next-generation  technologies 
(including  those  for  de  novo  sequencing, 
re-sequencing,  or  both)  that  have  the 
potential  to  reduce  the  cost  of  high- 
accuracy  genomic  DNA  sequencing  by 
at  least  an  order  of  magnitude.  State-of- 
the-art  technology  can  currentiy 
generate  de  novo  sequence  data 
containing  less  than  1  error  per  10,000 
base  pairs  at  a  total  cost  (including 
machines,  personnel,  supplies,  and 
overhead)  of  approximately  $0.50  per 
base  pair.  The  goal  of  research  under 
this  RFA  will  be  to  drive  the  total  cost 
of  obtaining  accurate  (<1  error  in  10,000 
bp)  de  novo  sequence  to  well  below 
$0.05  per  base  pair;  re-sequencing 
should  cost  considerably  less. 

Applications  responsive  to  this  RFA 
will  include  those  designed  to: 

Conduct  research  on  novel  scientific 
or  engineering  principles  which  have 
promise  for  being  applicable  to  the 
development  of  cost-effective  DNA 
sequencing  technologies; 

Study  the  application  to  DNA 
sequencing  of  principles  that  are  well  ^ 
established  in  other  fields  of  science  or 
engineering,  and  that  have  strong 
potential  for  application  to  DNA 
sequencing,  but  for  which  such 
application  may  not  have  been 
demonstrated;  and 
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Further  develop  technologies  for 
which  proof  of  principle  for  DNA 
sequencing  may  already  have  been 
demonstrated,  but  for  which  substantial 
additional  work  is  required  to  achieve 
high  throughput  and  low  cost  for 
genomic  sequencing  (examples  include 
mass  spectrometry,  sequencing  by 
hybridization,  and  micromacbdned  and 
micro-electro-mechanical  systems 
[MEMS]). 

This  list  is  not  intended  to  be  tdl- 
inclusive,  but  instead  to  provide 
examples  of  responsive  projects. 
Potential  applicants  who  have  questions 
about  the  responsiveness  of  specific 
ideas  are  encouraged  to  contact  NHGRI 
staff  listed  under  Inquiries  before 
submitting  an  application. 

Applicants  should  directly  address 
the  advantages  of  the  proposed 
approach  over  existing  approaches,  and 
justify  their  assertion  that  successful 
development  of  the  technology  will 
result  in  a  ten-fold  decrease  in  the  cost 
of  sequencing.  Applicants  proposing  to 
develop  technologies  for  which  proof  of 
principle  for  DNA  sequencing  has  not 
yet  been  demonstrated  should  describe 
clearly  the  manner  in  which  the 
proposed  technology  might  be  applied 
to  sequencing.  For  such  projects,  it  will 
be  difficult  to  predict  with  confidence 
the  cost  of  sequencing  using  the 
technology.  It  is  therefore  particularly 
important  to  present  a  clear  conceptual 
overview  of  the  entire  system  in  which 
the  technology  would  be  used  and  if 
possible  to  estimate  the  cost  of 
developing,  producing,  and  using  such 
a  system. 

Current  DNA  sequencing  approaches 
require  some  combination  of  steps, 
including  the  isolation  of  DNA  from 
biological  samples,  biochemical 
amplification  of  the  DNA  within  the 
sample,  incorporation  of  fluorescent 
label  into  the  sample,  determination  of 
the  nucleotide  sequence  of  each  sample, 
"assembly"  of  data  from  numerous 
overlapping  and  redimdant 
determinations  into  a  continuous 
dataset,  and  analysis  of  the  sequence 
data.  As  new  technologies  are 
developed,  some  or  all  of  these  steps 
may  still  be  required.  Research  on  all  of 
these  steps,  and  particularly  on  the 
integration  of  steps  into  a  continuous 
process,  will  be  supported  under  this 
RFA.  For  projects  whose  aim  is  to 
develop  integrated  systems,  applicants 
should  address  the  throughput  of  the 
various  system  components,  and  how 
the  entire  system  will  support  the 
achievement  of  the  cost  and  quality 
goals  of  this  RFA. 

The  RFA  will  also  accept  applications 
to  develop  computational  tools  needed 
in  support  of  systems  or  in  conjimction 


with  components  eligible  for  funding 
under  this  RFA.  Support  for 
development  of  computational  tools 
may  be  included  as  part  of  the 
technology  development  application. 
An  application  to  develop 
computational  tools  that  is  submitted 
independently  of  a  proposal  to  develop 
hardware  systems  should  describe  how 
the  results  of  the  independent  research 
will  be  integrated  with  existing  or 
planned  technology. 

The  following  types  of  research  will 
NOT  be  supported  under  this  RFA: 
projects  to  improve  slab  gels, 
microchannels,  and  capillary  array, 
electrophoresis,  in  systems  in  which  the 
well-to-read  distance  is  measured  in 
tens  of  centimeters.  This  type  of 
research  is  currently  receiving  support 
from  NHGRI  as  a  result  of  recent  RFAs. 
However,  NHGRI  continues  to 
encourage  this  type  of  technology 
development  for  DNA  sequencing; 
applications  for  such  studies  should  be 
submitted  under  the  Program 
Announcement  PA-9  7-044 
"Technologies  for  Genomic  Mapping, 
Sequencing,  and  Analysis"  (available 
from  http://www.iihgri.nih.gov/ 

Grant info/Funding/Research/ 

techpa.html). 

Inclusion  of  Wonien  and  Minorities  in 
Research  Involving  Human  Subjects 

It  is  the  policy  of  the  NIH  that  women 
and  members  of  minority  groups  and 
their  sub-populations  must  be  included 
in  all  NIH  supported  biomedical  and 
behavioral  research  projects  involving 
human  subjects,  unless  a  clear  and 
compelling  rationale  and  justification  is 
provided  that  inclusion  is  inappropriate 
with  respect  to  the  health  of  the  subjects 
or  the  purpose  of  the  research.  This 
policy  results  from  the  NIH 
Revitalization  ACT  of  1993  (Section 
492B  of  Public  Law  103-43). 

All  investigators  proposing  research 
involving  human  subjects  should  read 
the  "NIH  Guidelines  for  Inclusion  of 
Women  and  Minorities  as  Subjects  in 
Clinical  Research,"  which  have  been 
published  in  the  Federal  Register  of 
March  28,  1994  (FR  59  14508-14513) 
and  in  the  NIH  Guide  for  Grants  and 
Contracts,  Volume  23,  Number  11, 
March  18, 1994. 

Special  Requirements 

Statement  of  milestones:  It  has  been 
the  experience  of  NGHRI  that 
technology  development  projects  that 
establish  a  clear  statement  of  their 
milestones,  and  benchmarks  by  which 
attainment  of  those  milestones  can  be 
measured,  make  more  rapid  progress 
toward  achieving  their  short-  and  long- 
range  goals.  Therefore,  applicants 


should  present  a  clear  timetable  for  the 
achievement  of  specific  milestones,  and 
should  define  the  benchmarks  by  which 
progress  toward  those  milestones  will 
be  measured.  Both  the  milestones  and 
benchmarks  should  be  stated  as 
quantitatively  as  possible. 

Dissemination  of  the  results  of 
technology  development  research: 
Proposals  should  address  the  issue  of 
access  by  groups  other  than  the 
developers  to  any  instruments  or 
software  developed  through  this 
program. 

Post-award  management:  During  the 
course  of  the  grant  period,  technologies 
will  improve  and  the  rate  of  progress 
and  focus  of  work  supported  by  the 
grants  may  change.  It  is  expected  that 
the  principal  investigators  will  make 
any  necessary  adjustments  in  scientific 
direction  to  accommodate  the  changing 
environment.  During  the  award  period, 
the  principal  investigators  may  be 
invited  to  meet  with  NIH  program  staff 
in  Bethesda,  MD,  or  at  the  grantee  site, 
to  review  scientific  progress.  Other 
scientists  external  to  and  knowledgeable 
about  these  studies  may  also  be  invited 
to  participate.  Applicants  should 
include  travel  funds  for  the  P.I.  to  meet 
annually  with  NIH  staff  in  the 
Washington,  D.C.  area,  should  such 
meetings  be  advisable. 

Special  human  subjects  issues: 
Recentiy,  it  has  become  evident  that 
special  human  subjects  issues  are  raised 
by  the  large-scale  sequencing  of  human 
genomic  DNA  because  large  amounts  of 
DNA  sequence  information  from  single 
individuals  may  be  generated.  Similar 
issues  can  be  anticipated  in  projects  in 
which  sequence  variations  are  identified 
in  individuals.  The  NHGRI  and  the  DOE 
have  recentiy  issued  a  document, 
"Guidance  on  Human  Subjects  Issues  in 
Large- Scale  DNA  Sequencing"  to 
address  these  issues.  This  document  can 
be  found  on  the  NHGRI  web  site  at 
(http://www.NHGRI.nih.gov/ 

Grant infor/Funding/Statements/ 

large scale.html).  Any  application 

submitted  in  response  to  this  RFA  that 
includes  a  plan  to  sequence  at  least  1 
megabase  of  human  DNA  during  the 
period  of  the  grant,  or  to  determine  a 
large  number  of  human  sequence 
polymorphisms,  in  the  context  of  testing 
the  technology  under  development, 
should  address  these  special  human 
subjects  issues. 

Letter  of  Intent 

Prospective  applicants  are  asked  to 
submit,  by  August  1,  1997,  a  letter  of 
intent  that  includes  a  descriptive  tide  of 
the  proposed  research,  the  name, 
address,  and  telephone  number  of  the 
Principal  Investigator,  the  identities  of 
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other  key  personnel  and  participating 
institutions,  and  the  number  and  title  of 
the  RFA  in  response  to  which  the 
application  may  be  submitted.  Although 
a  letter  of  intent  is  not  required,  is  not 
binding,  and  does  not  enter  into  the 
review  of  a  subsequent  application,  it 
can  help  establish  an  early  dialogue 
with  NHGRI  staff,  and  the  information 
that  it  contains  allows  NHGRI  staff  to 
estimate  the  potential  review  workload 
and  to  avoid  conflict  of  interest  in  the 
review. 

The  letter  of  intent  is  to  be  sent  to: 
Jeffery  A.  Schloss  Ph.D.,  Division  of 
Extramural  Research,  National  Human 
Genome  Research  Institute,  Building 
38A,  Room  614,  Bethesda,  MD  20892- 
6050.  Telephone:  (301)  496-7531,  FAX: 
(301)  480-2770,  E-mail: 
Jeff_SchIoss@nih.gov. 

Application  Procedures 

The  research  grant  application  form 
PHS  398  (rev.  5/95)  is  to  be  used  in 
applying  for  these  grants.  These  forms 
are  available  at  most  institutional  offices 
of  sponsored  research;  from  the  Division 
of  Extramural  Outreach  and  Information 
Resources,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  MSC  7910, 
Bethesda,  MD  20892-7910,  telephone 
301/435-0714,  e-mail: 
ASKNIH@odrockml.od.nih.gov;  and 
from  the  program  administrator  listed 
under  Inquiries. 

The  RFA  label  available  in  the 
application  form  must  be  affixed  to  the 
bottom  of  the  face  page  of  the 
application.  Failure  to  use  this  label 
could  result  in  delayed  processing  of  the 
application  such  that  it  may  not  reach 
the  review  committee  in  time  for 
review.  In  addition,  the  RFA  tiUe  and 
number  must  be  typed  on  line  2  of  the 
face  page  of  the  application  form  and 
the  YES  box  must  be  marked. 

Submit  a  signed,  typewritten  original 
of  the  application,  including  the 
Checklist,  and  three  signed  photocopies, 
in  one  package  to:  Division  of  Research 
Grants,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Room  1040, 
Bethesda,  MD  20892-7710,  Bethesda, 
MD  20817  (for  express/courier  service). 

At  the  time  of  submission,  two 
additional  copies  of  the  application, 
including  appendices,  must  also  be  sent 
to:  Rudy  Pozzatti.  Ph.D,  Office  of 
Scientific  Review,  National  Human 
Genome  Research  Institute,  Building 
38A,  Room  613,  Bethesda,  MD  20892- 
6050. 

Applications  must  be  received  by 
October  16, 1997.  If  an  application  is 
received  after  that  date,  it  will  be 
returned  to  the  applicant  without 
review.  The  Division  of  Research  Grants 
(DRG)  wUl  not  accept  any  application  in 


response  to  this  RFA  that  is  essentially 
the  same  as  one  currenUy  pending 
initial  review,  unless  the  applicant 
withdraws  the  pending  application.  The 
DRG  will  not  accept  any  application 
that  is  essentially  the  same  as  one 
already  reviewed.  This  does  not 
preclude  the  submission  of  substantial 
revisions  of  applications  already 
reviewed,  but  such  applications  must 
include  an  introduction  addressing  the 
previous  critique.  The  applicants  should 
also  ensure  that  their  revised 
applications  respond  to  the  review 
criteria  by  which  applications  received 
in  response  to  this  RFA  will  be 
evaluated. 

Review  Considerations 

Upon  receipt,  applications  will  be 
reviewed  for  completeness  by  DRG  and 
for  responsiveness  to  the  RFA  by  NHGRI 
program  staff.  Incomplete  applications 
will  be  returned  to  the  applicant 
without  further  consideration.  If  the 
application  is  not  responsive  to  the 
RFA,  NIH  staff  will  contact  the 
applicant  to  determine  whether  to 
return  the  application  to  the  applicant 
or  submit  it  for  review  in  competition 
with  unsolicited  applications  at  the  next 
review  cycle. 

Those  applications  that  are  complete 
and  responsive  will  be  evaluated  for 
scientific  and  technical  merit  in 
accordance  with  the  criteria  stated 
below  by  an  appropriate  peer  review 
group  convened  by  the  NHGRI.  As  part 
of  the  initial  merit  review,  all 
applications  will  receive  a  written 
critique  and  may  undergo  a  process  in 
which  only  those  applications  deemed 
to  have  the  highest  scientific  merit  will 
be  discussed  and  assigned  a  priority 
score.  All  applications  will  receive  a 
second  level  of  review  by  the  National 
Advisory  Council  for  Hiunan  Genome 
Research. 

Review  criteria  will  include: 

Scientific  and  technical  merit  of  the 
proposed  research; 

Potential  of  the  proposed  technology 
to  achieve  the  cost  and  quality  goals  of 
this  RFA; 

Appropriateness  and  adequacy  of  the 
experimental  approach  and 
methodology  proposed  to  carry  out  the 
research; 

Adequacy  with  which  critical 
technical  issues  have  been  identified, 
and  solutions  proposed; 

Appropriateness  of  the  timeline  and 
milestones  established  by  the 
investigator  to  ensure  continued 
progress  toward  the  specific  aims,  and 
adequacy  of  the  specific  benchmarks 
proposed  for  measuring  progress  toward 
the  milestones; 


Adequacy  of  plans  to  integrate  the 
proposed  technology  with  other 
components  of  a  process  required  to 
accomplish  DNA  sequencing; 

Qualifications  and  research 
experience  of  the  principal  investigator 
and  staff  in  the  area  of  the  proposed 
research; 

Availability  of  the  resoiutres  necessary 
to  perform  the  reseach; 

Adequacy  of  plans  for  dissemination 
of  technical  advances  and  software  tools 
developed  under  grant  support: 

Appropriateness  of  the  proposed 
budget  and  duration  in  relation  to  the 
proposed  research;  and 

Adequacy  of  plans  to  protect  human 
subjects  and  to  include  women  and 
minorities,  if  applicable. 

For  R21  applications,  preliminary 
data  are  not  required.  However,  the 
applicant  does  have  the  responsibility 
for  developing  a  sound  research  plan 
and  for  presenting  any  other 
information  that  can  be  considered  as 
evidence  of  feasibility. 

Award  Criteria 

Factors  that  will  be  used  to  make 
award  decisions  are: 

Quality  of  the  proposed  project  as 
determined  by  peer  review: 

Balance  among  the  projects  received 
in  response  to  the  RFA  in  addressing 
different  experimental  approaches  and 
their  complementarity  to  other  ongoing 
efforts,  and  value  of  the  proposed 
research  for  achieving  the  goals  of  the 
National  Human  Genome  Research 
Institute; 

Adequacy  of  plans  to  manage  and 
share  data,  resources  and  technology  in 
a  timely  manner;  and 

Availability  of  funds. 

Inquiries 

Inquiries  concerning  this  RFA  are 
encouraged.  The  opportunity  to  clarify 
any  issues  or  questions  fit>m  potential 
applicants  is  welcome. 

Direct  inquiries  regarding 
programmatic  issues  to:  Jeffery  A. 
Schloss,  Ph.D.,  Division  of  Extramural 
Research,  Nationfd  Human  Genome 
Research  Institute,  Building  38A,  Room 
614,  Bethesda,  MD  20892-6050, 
Telephone:  (301)  496-7531.  FAX:  (301) 
480-2770,  E-mail: 
Jeff_Schloss@nih.gov. 

Direct  inquiries  regarding  fiscal 
matters  to:  Ms.  Jean  Cahill,  Grants 
Management  Office,  National  Human 
Genome  Research  Institute,  Building 
38A,  Room  613,  Bethesda,  MD  20892- 
6050,  Telephone:  (301)  402-0733,  FAX: 
(301)402-1951,  E-mail: 
Jean.^Cahill@mih.gov. 
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Authority  and  Keguiations 

This  program  is  described  in  the 
Catolog  of  Federal  Domestic  Assistance 
No.  93.172.  Awards  are  made  under 
authorization  of  the  Public  Health 
Service  Act,  Title  IV,  Part  A  (Pub.  L.  78- 
410,  as  amended  by  Public  Law  99-158, 
42  U.S.C.  241  and  285)  and 
administered  under  PHS  grants  policies 
and  Federal  Regulations  42  CFR  52  and 
45  CFR  part  74.  This  program  is  not 
subject  to  the  intergovernmental  review 
requirements  of  Executivo  Order  12372 
or  Health  Systems  Agency  review. 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-firee 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition,  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  No.  93.172,  Human  Genome 

Research) 

EIke  Jordan, 

Deputy  Director. 

(FR  Doc.  97-15744  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  National  Cancer 
Advisory  Board  and  Its  Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subconunittees  on  June  16-18,  1997. 
The  meetings  of  the  Board  and  its 
Subconunittees  will  be  open  to  the 
public  as  indicated  below.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4),  552b(c)(6),  and  552(c)(9)(B), 
Title  5.  U.S.C  and  sec.  10(d)  of  Public 
Law  92—463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  for  discussion  of  issues 
pertaining  to  programmatic  areas  and/or 
NCI  personnel  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning  the 
individuals  associated  with  the 
applications  or  programs,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  premature  disclosure  of 
recommendations  which  would  inhibit 
the  final  outcome  and  subsequent 
implementation  of  recommendations. 

The  Conmiittee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630E,  6130  Executive 
Boulevard,  MSC  7410,  Rockville, 
Maryland  20892-7410,  (301)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  the  Board  members,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Linda  Quick-Cameron, 
Committee  Management  Officer,  at  (301) 
496-5708  in  advance  of  the  meeting. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Contact  Person:  Dr.Brian  Kimes.  Executive 
Secretary,  National  Cancer  Institute,  NIH, 
Executive  Plaza  North,  Room  502,  6130 
Executive  Blvd.,  MSC  7383,  Bethesda,  MD. 
20892-7383,  (301)  496-8537. 

Date  of  Meeting:  June  16. 1997. 

Place  of  Meeting:  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue,  NW., 
Rhode  Island  Room,  Washington,  D.C.  20012. 

Ppen:  7:00  p.m-  to  8:00  p.m. 

Agenda:  To  discuss  policies  and 
procedures  of  cancer  programs. 

Name  of  Committee:  Ad  Hoc 
Subcommittee  on  Clinical  Trials. 

Contact  Person:  Dr.  Robert  Wittes, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  9000  Rockville  Pike,  Bldg  31, 
Room  3A44,  Bethesda.  MD.  20892-2440, 
(301)496-4291. 

Date  of  Meeting:  June  16, 1997. 

Place  of  Meeting:  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue,  N.W., 
Pennsjilvania  Room,  Washington,  D.C.  20012. 

Open:  8:00  p.m.  to  9:30  p.m. 

Agenda:  To  discuss  NCAB  resolutions 
relating  to  Managed  Care  and  the  NCAB 
resolutions  and  Draft  Byp>ass  Budget  section 
relating  to  Clinical  Research. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  7550  Wisconsin  Avenue, 
Room  312,  MSC  9010.  Bethesda,  MD.  20892- 
9010.  (301)  496-5515. 

Date  of  Meeting:  June  17, 1997. 

Place  of  Meeting:  Building  31,  Confierence 
Room  lO/C  Wing,  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda.  MD. 
20892. 

Open:  12:25  p.m.  to  1:35  p.m. 

Agenda:  To  discuss  the  NCI  Budget  and 
various  planning  issues. 

Name  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants 


Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute.  NIH,  Executive  Plaza  North,  Room 
600,  6130  Executive  Blvd.,  MSC  7410, 
Bethesda,  MD.  20892-7410,  (301)  496-5147. 

Date  of  Meeting:  June  17, 1997. 

Pyace  of  Meeting:  Building  31,  Conference 
Room  10/C  Wing.  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda.  MD. 
20892. 

Closed:  3:45  p.m.  to  Adjournment. 

Agenda:  For  review  and  discussion  of  grant 
applications  and  extramural/intramuial, 
programmatic  and  personnel  policies. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Institute*  of 
Health,  NIH,  Executive  Plaza  North,  Room 
600,  6130  Executive  Blvd.,  MSC  7410, 
Bethesda,  MD.  20892-7410,  (301)  496-5147. 

Dates  of  Meeting:  June  17-18, 1997. 

Place  of  Meeting:  Building  31,  Confierence 
Room  10/C  Wing.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda,  MD. 
20892. 

Open:  June  17  8:30  a.m.  to  3:20  p.m.,  June 
18  8:30  a.m.  to  1:30  p.m. 

Agenda:  Report  of  the  Director.  National 
Cancer  Institute;  Legislative  Update;  Report 
of  the  President's  Cancer  Panel;  Topics  for 
the  National  Cancer  Policy  Board;  Report  of 
the  Prevention  Program  Review  Group;  New 
Initiatives  in  Communication;  NCAB 
Outreach  Activities;  25th  Anniversary  of  the 
National  Cancer  Act;  Subcommittee  Reports; 
discussion  of  NCI  Budget:  Mini-Symposium; 
Managed  Care's  Impact  on  Clinical 
Investigations;  Cancer  Surveillance  Update; 
Mammography  Update;  Future  Research; 
Proposed  Modifications  of  NIH  Review  and 
Award  Policies;  Office  of  Liaison  Activities 
and  other  Council  business. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)ers:  (93.393,  Cancer  Cause  and 
Prevention  Research;  93.392.  Cancer 
Detection  and  Diagnosis  Research;  93.394, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  June  11, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NBi. 
(FR  Doc.  97-15740  Filed  6-13-97;  8:45  am] 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
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Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Host  Factors  Controlling 
Individual  Susceptibility  to  HTV-Associated 
Pulmonary  Disease. 

Date:  July  9,  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chev7  Chase,  Maryland 
20815. 

Contact  Person:  Anne  Clark,  Ph.D.,  Two 
Rockledge  Center,  Room  7186,  6701 
Rockiedge  Drive.  Bethesda,  MD  20892-7924, 
(301)  435-0280. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Gene  Transfer  Principles  for 
Heart,  Lung,  and  Blood  Diseases. 

Dtafe:  July  9-11,  1997. 

Time:  7:30  p.m. 

Place:  Doubletree  Hotel  Rockville,  1750 
Rockville  Pike,  Rockville.  Maryland  20852. 

Contact  Person:  Ivan  Baines,  Ph.  D.,  Two 
Rockiedge  Center,  Room  7184,  6701 
Rockiedge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  appUcations. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b{c){4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  June  10, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-15742  Filed  6-13-97;  8:45  am) 
SILIJNQ  COM  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Hiunan  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Center  for  Alternative 
Medicine  in  Women's  Health 
(Teleconference). 

Date:  June  18, 1997. 


Time:  11:00  a.m.  (EST) — adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building — Room  5E01,  Rockville,  Maryland 
20852. 

Contact  Person:  A.T.  Gregoire,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building- 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  June  10. 1997. 
UVerna  Y.  Stringficld. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15741  Filed  5-l»-97;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evahiate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  30, 1997. 

Time:  10:30  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn, 
Room  9C-26,  5600  Fishers  Lane,  Rockville. 
MD  20857,  Telephone:  301,  443-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  2, 1997. 

Time:  3  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn.  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  pro(>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  Invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  June  10, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-15743  Filed  6-13-97;  8:45  am) 
BILUNO  COOE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  General  Medical 
Sciences;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  National  Institute  of 
General  Medical  Sciences  Minority 
Biomedical  Research  Support 
Subcommittee  Special  Emphasis  Panel 
meeting,  Jime  18, 1997,  2:00  p.m.. 
Telephone  Conference,  Natcher 
Building,  Bethesda,  MD  which  was 
published  in  the  Federal  Register  on 
June  6,  1997,  Federal  Register  citation, 
61  FR  31123. 

The  meeting  will  now  be  held  Jime 
19, 1997.  The  meeting  is  closed  to  the 
public. 

Dated:  June  11. 1997. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-15739  Filed  6-13-97;  8:45  am) 

BILLMQ  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  June  20. 1997. 

Time:  8:30  a.m. 
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Place:  Ramada  Inn,  Rockville,  MD. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  4186,  Bethesda. 
Maryland  20892,  (301)  435-1150. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  9,  1997. 

Time:  7:30  p.m. 

Place:  Hyatt  Regency  Hotel,  Arlington,  VA. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4194,  Bethesda, 
Maryland  20892,  (301)  435-1216. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  14, 1997. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency  Hotel,  Arlington,  VA. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106,  Bethesda, 
Maryland  20892,  (301)  435-1166. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  31,1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda, 
Maryland  20892.  (301)  435-1247. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  tiUe  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the, 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  June  11. 1997. 
UVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-15738  Filed  6-13-97;  8:45  am) 
BILUNQ  CpOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Refugee  Resettlement's 
Fiscal  Year  1997  Omnibus 
Discretionary  Social  Service  Grants 
Program 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  DHHS. 

ACTION:  Request  for  applications  to 
support  projects  under  the  Office  of 
Refugee  Resettlement's  Fiscal  Year  1997 
Omnibus  Discretionary  Social  Service 
Grants  Program  for  services  to  refugees.' 

SUMMARY:  This  program  announcement 
governs  the  availability  of  and  award 
procedures  for  approximately 
$4,400,000  in  FY  1997  Social  Services 
discretionary  grants.  The  Office  of 
Refugee  Resettlement  (ORR)  will  accept 
competing  applications  for  grants  in 
three  categories,  pursuant  to  the 
Director's  discretionary  authority  under 
section  412(c)(1)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
section  311  of  the  Refugee  Act  of  1980 
(Pub.  L.  96-212),  8  U.S.C.  1522(c); 
section  501(a)  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422). 
8  U.S.C.  1522  note,  insofar  as  it 
incorporates  by  reference  with  respect 
to  Cuban  and  Haitian  entrants  the        , 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)  of 
the  INA,  as  cited  above;  and  the  Refugee 
Assistance  Extension  Act  of  1986  (Pub. 
L.  99-605). 

Applications  may  be  submitted  in 
Category  One  for  naturalization  and 
citizenship  programs.  Category  Two, 
Part  I  consists  of  microenterprise 
programs;  Part  n  is  for  one  technical 
assistance  provider  to  serve  ORR 
microenterprise  grantees.  Category 
Three  is  for  technical  assistance 
providers  in  three  program  areas:  (1) 
Refugee  Employment,  (2)  Refugee 


>  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  eligibilily  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  No.  96- 
422):  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act.  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L  No.  100-202):  and  (3)  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
n  of  the  Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act.  1989  (Pub.  L 
No.  100-461),  1990  (Pub.  U  No.  101-167)  and  1991 
(Pub.  L  No.  101-513).  For  convenience,  the  term 
"rafugae"  is  used  in  this  notice  to  encompass  all 
such  eligible  persons  unless  the  specific  context 
indicates  otherwise. 


Elderly  Services,  and  (3)  Welfare  and 
Immigration  Reform  Impact. 

Applicants  may  request  a  project 
period  of  up  to  three  years,  with  an 
initial  budget  period  of  one  year.  Where 
awards  are  for  multiple  year  project 
periods,  applications  for  continuailon 
grants  wall  be  entertained  in  subsequent 
years  on  a  non-competitive  basis, 
subject  to  availability  of  fimds, 
successful  progress  of  the  project,  and 
ACF's  determination  that  this  would  be 
in  the  best  interest  of  the  government. 
This  announcement  contains  forms  and 
instructions  for  submitting  an 
application. 

CLOSING  DATE:  The  closing  dates  for 
submission  of  applications  is  August  15, 
1997.  Applications  received  after  the 
closing  date  will  be  classified  as  late 
and  will  not  be  considered  in  the 
current  competition. 
FOR  FURTHER  INFORMATION  REGARDING 
TMS  ANNOUNCEMENT,  CONTACT:  Anna 
Mary  Portz,  telephone  (202)  401-1196, 
or  e-mail  aportz@acf.dhhs.gov. 

For  further  information  regarding 
Category  One,  Citizenship,  contact: 
Nguyen  T.  Kimchi  at  (202)  401-4556  or 
Nkimchi@acf.dhhs.gov. 

For  further  information  regarding 
Category  Two,  Microenterprise,  contact: 
Marta  Brenden  at  (202)  205-3589  or 
mbrenden@os.dhhs.gov. 

For  Category  Three,  Program  Area 
One,  Employment  Technical  Assistance, 
contact:  Carolyn  V.  Plummer  at  (202) 
401-5449  or  Kathy  Do  at  (202)  401- 
4579. 

For  Category  Three,  Program  Area 
Two.  Elderly  Technical  Assistance, 
contact:  Nguyen  T.  Kimchi  at  (202)  401- 
4556,  e-mail  Nkimchi@acf.dhhs.gov  or 
Bill  McPherrin  at  (202)  401-5429, 
bimcpherrin@acf  dhhs  .go  V. 

For  Category  Three,  Program  Area 
Three,  Welfare  and  Immigration  Reform 
Technical  Assistance,  contact:  Anna 
Mary  Portz  as  above. 

You  may  address  correspondence  to 
the  contact  persons  as  follows:  Office  of 
Refugee  Resettlement,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  S.W.  6th  Floor, 
Washington,  D.C.  20447. 

SUPPt-EMENTARY  INFORMATION: 

Legislative  Authority 

SecUon  412(c)(1)(A)  of  the  INA 
authorizes  the  Director  "to  make  grants 
to,  and  enter  into  contracts  with,  public 
or  private  nonprofit  agencies  for  projects 
specifically  designed— (i)  to  assist 
refugees  in  obtaining  the  skills  which 
are  necessary  for  economic  self- 
sufficiency,  including  projects  for  job 
training,  employment  services,  day  gare, 
professional  refresher  training,  and 


32628 


Federal  Register  /  Vol.  62.  No.  115  /  Monday,  June  16.  1997  /  Notices 


other  recertification  services;  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance);  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational  and  other 
services."  Furthermore,  Section 
412(a)(4)(A)(i)  of  the  INA  states:"*  *  * 
the  Director  [of  ORR 
is)*   *   'authorized — to  make  loans"  for 
the  purpose  of  carrying  out  this  section. 

Eligible  Applicants 

Eligible  applicants  are  States  and 
other  public  or  private,  nonprofit 
organizations  and  institutions. 

Background 

As  with  all  programs  funded  by 
appropriations  pursuant  to  the  Refugee 
Act,  services  may  be  provided  only  to 
refugees  (see  definition  in  footnote  1. 
above)  and  may  not  be  provided  to 
refugees  who  have  become  citizens 
(except  for  those  Amerasians  listed  in 
footnote  1). 

Coalitions 

For  Category  One  (naturalization  and 
citizenship  program),  and  Category 
Two,  Part  I  (microenterprise  program), 
organizations,  which  have  not  already 
done  so,  are  encouraged  to  build 
coalitions  to  apply  under  this 
announcement  to  design  and  implement 
these  programs.  The  activities  funded  by 
these  grants  are  intended  to  serve  as  a 
catalyst  to  bring  the  community  together 
to  address  the  economic  and  social 
problems  of  refugee  families  and 
communities.  The  goal  in  all  cases 
should  be  to  build  and  strengthen  the 
community's  capacity  to  serve  its 
members  in  improving  the  quality  of  life 
and  standard  of  living  for  refugee 
families.  While  activities  proposed  do 
not  have  to  be  directly  related  to 
employment,  applicants  should  be 
guided  by  the  overarching  goal  of 
improving  the  economic  condition  of 
refugee  families  and  of  gearing  them  to 
adjust  socicilly  and  economically  to  their 
new  country  and  their  new 
communities. 

This  announcement  strongly 
encourages  partnerships  or  consortia  of 
two  or  more  eligible  organizations  to 
submit  joint  applications  for  grants.  For 
each  coalition,  the  one  organization 
submitting  the  application  will  be 
identified  as  the  primary  grant  recipient 
(grantee)  with  administrative  and  fiscal 
responsibilities.  Applications  from 
consortia  which  do  not  clearly  specify 
which  organization  wUl  serve  as  grantee 
cannot  be  considered.  In  all  cases  the 
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applicant  must  demonstrate  that 
wherever  potential  partners  for 
collaboration  exist,  the  applicant,  at  a 
minimum,  has  planned  the  proposed 
activities  in  collaboration  with  these 
potential  partners,  whether  they  are  in 
the  refugee  services  provider 
community  of  organizations  and 
institutions  or  in  mainstream  services 
organizations,  e.g.,  adult  basic  education 
providers,  senior  citizens  organizations. 
Consultation  might  also  include  the 
Mayor's  office,  school  parent-teacher 
groups,  local  police  departments,  and 
other  mainstream  community  service 
organizations. 

The  emphasis  on  coalitions 
notwithstanding,  ORR  will  not  fund 
projects  where  the  role  of  the  applicant 
is  primarily  to  serve  as  a  conduit  for 
funds  to  organizations  other  than  the 
applicant. 

Service  Compatibility 

Applicants  are  more  likely  to  be 
successful  in  obtaining  a  grant  if  they 
describe  the  refugee  community,  family, 
and  service  capacity  concerns  under 
consideration.  It  should  be  clear  how 
the  proposed  activity  fits  into  the 
existing  network  of  services;  how  it 
responds  to  the  particular  needs  of 
families  in  that  community  or  to  a 
broader  need  of  the  community;  who  is 
committed  to  do  what,  in  order  to 
accomplish  this  goal;  and  what  the 
expected  outcomes  of  the  activity  will 
be. 

The  process  of  coalition-building  is 
key  to  strengthening  cooperation  and 
coordination  among  the  local  service 
providers,  community  leaders.  Mutual 
Assistance  Associations,  voluntary 
agencies,  churches,  and  other  public 
and  private  organizations  involved  in 
refugee  resettlement  and/or  community 
service.  ORR  intends  that  this  process 
will  be  part  of  local  efforts  to  build 
strategic  partnerships  among  these 
groups  to  expand  their  capacity  to  serve 
the  social  and  economic  needs  of 
refugees  and  to  give  support  and 
direction  to  ethnic  communities  facing 
problems  in  economic  independence 
and  social  adjustment. 

In  all  cases,  and  regardless  of  the  type 
of  organization  designated  to  provide 
services  or  conduct  activities  funded 
under  this  aimouncement,  organizations 
should  consider  and  describe  how  the 
services/activities  will  be  linguistically 
and  culturally  compatible  with  the 
refugee  families  or  communities  to  be 
served.  In  addition,  the  applicant  must 
describe  how  proposed  providers  will 
have  access  to  the  families  and  to  the 
community  to  be  served. 


Availability  of  Funds 

Approximately  $4.4  million  will  be 
awarded  in  FY  1997  through  this 
Omnibus  Aimouncement.  ORR  expects 
to  make  available  $3,000,000  in  FY  1997 
discretionary  funds  for  Category  One: 
Natiiralizadon  and  Citizenship 
programs,  and  anticipates  that  awards 
will  range  from  $50,000  to  $250,000  per 
budget  period.  In  Category  Two: 
Microenterprise.  Part  I,  ORR  expects  to 
make  5-6  individual  new  grant  awards 
to  total  approximately  $750,000;  in  Part 
II,  there  will  be  a  single  award 
anticipated  at  $100,000.  In  Category 
Three:  Technical  Assistance,  ORR 
anticipates  one  award  each  of  $150,000 
in  Program  Areas  One  and  Two, 
Employment  and  Elderly  Services 
respectively,  and  one  award  of  $250,000 
in  Program  Area  Three,  Impact  of 
Welfare  and  Immigration  Reform  on 
Refugees  and  Refugee  Communities. 

The  Director  reserves  the  right  to 
award  less,  or  more,  than  the  funds 
described,  in  the  absence  of  worthy 
applications,  or  under  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  government. 
Applicants  may  be  required  to  reduce 
the  scope  of  selected  projects  to 
accommodate  the  amount  of  the 
approved  grant  award. 

Length  of  Application 

Applicants  are  encouraged  to  limit 
program  narratives  (see  Part  C.  under 
each  category  below)  to  20  pages 
(typewritten,  double  spaced  on 
standard,  letter-size  paper)  plus  no  more 
than  20  pages  of  appended  material. 
This  limitation  of  20  pages  per 
component  should  be  considered  as  a 
maximum,  and  not  necessarily  a  goal  to 
be  achieved. 

Category  One:  Naturalization  and 
Citizenship 

A.  Purpose  and  Scope 

A  refugee's  resettlement  in  this 
country  is  not  completed  until  he  or  she 
becomes  a  full  fledged  participant  in  an 
American  community.  Naturalization 
marks  the  beginning  of  the  process  for 
refugees  to  become  fully  participating 
members  of  their  new  country.  Most 
refugees  eventually  become  citizens 
after  meeting  their  residency 
requirement.  However,  older  refugees, 
and  refugees  who  are  not  literate  in  their 
own  language,  often  have  difficulty 
meeting  the  English  language  and  civics 
requirements  of  the  naturalization 
process.  Citizenship  preparation  classes 
currently  available  at  local  educational 
institutions  often  require  an  English 
proficiency  that  many  refugees  do  not 
possess. 
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The  purpose  of  this  grant  program  is 
to  provide  support  for  citizenship 
education  and  application  programs  for 
refugees  who  have  met  or  are  within  one 
year  of  meeting  the  residency 
requirement  to  become  citizens.  ORR  is 
particularly  interested  in  helping 
refugees  who  are  hard  to  reach  for 
existing  citizenship  services  and  who 
have  had  historically  low  rates  of 
naturalization  because  of  language, 
cultural,  or  other  barriers.  These  include 
pre-literate  refugees,  elderly  refugees 
who  are  non-English  speakers  and 
refugees  with  limited  English  and/or 
literacy  skills.  Refugees  with  strong 
English  proficiency  who  need  civics 
instruction  may  be  served  under  these 
programs,  but  are  considered  a  lower 
priority. 

Refugees  eligible  for  services  in  this 
program  must  have  no  more  than  one 
year  remaining  to  meet  residency 
requirements  for  naturalization.  For 
most  refugees,  this  equates  to  at  least 
four  years  residency  since  arrival  in  the 
U.S,  or  two  years  in  the  case  of  refugees 
who  are  married  to  U.S.  citizens. 

ORR  encourages  refugees  to 
participate  in  citizenship  and 
naturalization  programs  that  are 
generally  available  in  metropolitan 
areas.  However,  ORR  also  recognizes 
that  there  is  a  need  for  specialized 
programs  to  meet  the  needs  of 
underserved  refugees.  ORR  encourages 
collaboration  among  service  providers 
to  ensure  that  these  at-risk  refugees  can 
access  the  citizenship  preparation 
services  appropriate  to  their  background 
and  level  of  education. 

These  funds  may  be  used  for  services 
designed  to  reach  refugees  who  have  not 
traditionally  availed  themselves  of 
mainstream  programs  because  they 
either  do  not  understand  the 
significance  of  citizenship  or  need 
specialized  services. 

The  program  is  intended: 

•  To  provide  outreach  and 
information  to  eligible,  vulnerable 
refugee  groups,  such  as  older  refugees, 
pre-literate  refugees,  homebound 
women,  and  others  with  special  needs 
in  the  natxiralization  process,  and  to 
educate  them  on  the  rights  and 
responsibilities  of  citizenship. 

•  To  provide  enhanced  English 
language  training  and  civics  instruction 
for  pre-literate  refugees  and  refugees 
with  limited  literacy  skills  to  help  them 
qualify  for  citizenship. 

•  To  provide  citizenship  application 
assistance  for  qualified  refugees  and  to 
eliminate  barriers  to  citizenship  for 
vulnerable  groups  of  refugees. 

•  To  promote  naturalization  by 
encouraging  cooperative  working 
relationships  among  local  public. 


private  and  community-based 
organizations  such  as  refugee  mutual 
assistance  associations  (MAAs),  States, 
and  the  Immigration  and  Naturalization 
Service,  U.S.  Department  of  Justice 
(INS). 

•  To  assist  service  providers  in 
securing  pro  bono  legal  and/or  medical 
services  and  other  volimteer  services,  as 
necessary,  for  successful  attairunent  of 
citizenship. 

To  the  extent  that  a  project  charges 
fees  or  earns  income  related  to  a  grant 
in  the  citizenship/naturalization 
program,  such  program  income  may  be 
retained  by  the  project  grantee  so  long 
as  these  costs  further  the  objectives  of 
the  grant  in  accordance  with  45  CFR 
74.24(b)(1)  or  92.25(g)(2). 

B.  Allowable  Services 

ORR  will  consider  applications  for 
services  which  are  based  on  an  analysis 
of  citizenship  service  needs  and 
available  resources.  Allowable  services 
are  those  not  readily  available  to 
refugees  in  the  community  especially 
the  underserved  groups  of  refugees  e.g., 
the  elderly,  refugees  not  literate  in  their 
own  language,  and  homebound 
refugees.  Activities  and  services 
proposed  should  be  planned  in 
conjunction  with  existing  services  and 
should  supplement  and  complement 
these  services.  Special  attention  should 
be  given  in  the  planning  process  to  the 
citizenship  and  naturalization  services 
available  to  other  immigrants  in  the 
community,  including  those  designed 
for  immigrants  with  similar  background 
as  refugees. 

In  most  large  States  and  metropolitan 
areas,  refugee  and  immigrant  forums 
have  already  assessed  citizenship 
service  needs.  Applicants  are  advised  to 
consult  with  these  forums  or  with  their 
State  refugee  office  to  examine  these 
assessments  and  to  submit  them  as 
supportive  docimientation  for  their 
proposed  program. 

Examples  of  allowable  activities  are: 

•  Provision  for  innovative  programs 
to  reach  luiderserved  refugee  groups  for 
citizenship  activities. 

•  Provision  for  creatively  designed 
English  language  training  and  civics 
instruction  appropriate  for  pre-literate 
refugees  and  refugees  with  limited 
literacy  skills. 

•  Assistance  in  the  submission  of  the 
N— 400  application  for  citizenship  and  in 
meeting  related  requirements  or  referral 
to  appropriate  partner  organizations. 

•  On-site  training  and/or  mobile 
processing  services  for  refugees  who 
have  difficulty  accessing  citizenship 
preparation  classes  in  order  to  prepare 
for  the  qualifying  examination  to 
become  naturalized  U.S.  citizens. 


•  Removal  of  barriers  to  citizenship 
through  the  formation  of  peer  support 
groups  to  coordinate  transportation, 
child  care  and  other  support  services 
necessary  for  increasing  participation  in 
citizenship/naturalization  activities. 

•  Preparation  for  the  natiualization 
interview,  interpreting  and  translating 
services  for  citizenship  interviews  when 
necessary  and  where  such  services  are 
not  available  through  the  INS  or  other 
agencies. 

•  Coordination  with  local  school 
districts,  legal  aid  societies,  medical 
professionals,  corporate  enterprises  and 
foundations  to  leverage  in-kind  or  cost- 
sharing  contributions  to  the  program. 

•  Developing  and  maintaining 
working  partnerships  between  local 
public,  private  nonprofit  and 
community-based  organizations  (e.g., 
MAAs),  and  States  and  the  INS. 

C.  Program  Narrative 

All  applicants  should  address  the 
following  in  their  applications  for 
financial  assistance. 

1.  Objectives  and  Need  for  Assistance 

State  the  objectives  for  the  program 
and  indicate  how  they  relate  to  the 
provision  of  services  in  helping  refugees 
to  obtain  citizenship  through 
naturalization.  Demonstrate  that  the 
need  for  the  program  is  based  on  an 
assessment  of  the  community's  refugee 
population  and  consultation  with 
refugees  and  refugee  service  providers. 
Provide  letters  of  support  for  the 
proposed  program  from  community 
leaders  and  residents — particularly 
those  involved  with  refugees  and  the 
special  populations  to  be  served.  If  the 
applicant  proposes  to  initiate  a  new 
program  in  an  area  where  no  other 
organizations  serve  refugees,  and  a 
coalition  with  other  organizations  is  not 
possible,  this  should  be  explained  and 
documented. 

Identify  the  population(s)  to  be  served 
by  the  project  and  explain  why  this 
population  is  most  in  need  of  the 
program.  Identify  the  intended 
enrollment  size  (number  of  elderly 
refugees,  their  ethnicity,  etc.). 

Doscribe  any  citizenship  services  and 
resources  which  are  available  in  the  area 
to  serve  the  refugee  population(s)  and 
how  those  which  are  propKJsed  will 
complement  the  existing  network. 

2.  Approach  and  Results  or  Benefits 
Expected 

I>escribe  the  method  used  to  involve 
and  consult  with  potential  consumers 
(i.e.,  older  and  homebound  refugees, 
refugee  women)  that  caused  the 
applicant  to  conclude  that  there  is  a 
need  for  a  special  program  to  serve  the 
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proposed  target  population(s). 
Applicants  must  describe  what  will  be 
done  during  the  start-up  period  to 
prepare  for  implementation. 

Etescribe  what  services  the  program 
will  provide,  either  directly  or  through 
referral,  to  promote  citizenship  and 
nat\iralization. 

Explain  the  approach  to  recruiting 
and  enrolling  underserved  refugees  and 
identify  the  target  recruitment  area. 

Explain  how  the  applicant  intends  to 
coordinate  the  program  with  other 
service  providers,  MAAs,  and  other 
community-based  organizations 
providing  citizenship  services  to  avoid 
duplication. 

Describe  how  the  program  will 
develop  relationships  with  the  local  INS 
district  office  or  other  organizations  that 
are  authorized  by  INS  to  provide 
naturalization  services  such  as,  test 
administration,  finger  printing,  etc. 

Describe  what  assistance  the  program 
will  provide  to  refugees  with  special 
needs  such  as  older  and  disabled 
refugees  in  order  to  enable  them  to 
participate  in  the  citizenship  education 
program.  Identify  the  existing 
transportation  resources  available  to 
refugees  in  reaching  services  provided 
at  the  program  site  and  in  off-site 
locations. 

Identify  the  specific  results  or  benefits 
that  could  be  expected  for  refugees 
participating  in  the  program,  by 
qualitative  and  quantitative  data 
measuring  outcomes  and  progress 
toward  stated  results  or  benefits,  (e.g. 
how  many  completed  the  program;  how 
many  submitted  applications  to  INS; 
how  many  passed  the  civics  test?). 

Provide  assurances  that  the  program 
will  collect  data  on  groups  of  refugees 
served  (age,  sex,  etc.),  types  of  services 
to  be  furnished  (English  and  citizenship 
education,  citizenship  application, 
information  and  referral,  etc.),  service 
utilization  information,  types  and 
nature  of  needs  identified  and  met,  and 
such  other  information  as  may  be 
required  periodically  for  purposes  of 
evaluation. 

Describe  how  the  lessons  learned 
from  the  program  will  benefit  national 
policy,  practice,  theory  and/or  research. 

3.  Organizational  Capability 

Provide  a  description  of  the 
applicant's  organization  and  document 
its  non-profit  status.  Describe  the 
applicant's  experience  in  providing 
citizenship  services  to  refugees  and 
immigrants  as  well  as  the  applicant's 
experience  in  collaborating  with  refugee 
service  providers  and  ethnic 
organizations. 

Identify  and  provide  a  brief 
description  of  key  staff  who  are 


proposed  to  work  in  the  program  and 
indicate  the^r  educational  training  and 
experience  working  with  refugees  and 
citizenship  education  programs/ 
services.  Describe  staffing  patterns  and 
staff  qualifications  and  language/ 
cultural  competencies.  Explain  how  the 
ethnic  composition  and  language 
proficiency  of  particular  staff  persons 
are  reflective  of  the  community. 

Provide  assurances  that  the  applicant 
will  cooperate  with  an  evaluation 
contractor  and  any  other  contractor  ORR 
may  fund  to  evaluate  and  assess  the 
effectiveness  of  the  program. 

4.  Budget 

Provide  a  line  item  budget  with 
detailed  narrative  justification. 
Applicants  who  request  indirect  charges 
must  attach  a  copy  of  the  organization's 
current  negotiated  indirect  cost 
agreement.  If  the  applicant  does  not 
have  a  negotiated  indirect  cost 
agreement  with  any  agency  of  the 
federal  government,  all  costs  must 
appear  in  the  budget  as  direct  charges. 

Provide  documented  assurance  tnat: 

•  Federal  funds  awarded  under  this 
grant  program  will  not  be  used  to 
reimburse  clients  for  any  fees  paid  to 
INS. 

•  Funds  awarded  under  this  grant 
program  will  not  duplicate 
naturalization  and  citizenship  activities 
already  funded  by  another  source.  These 
funds  will  not  be  used  to  offset  funding 
otherwise  available  for  citizenship 
activities. 

•  None  of  the  funds  awarded  under 
this  announcement  will  be  used  for  the 
development  of  new  materials  where 
existing  materials  have  already  been 
developed  to  an  acceptable  standard. 
Applicants  are  reminded  to  secure 
permission  to  use  materials  developed 
by  national  organizations  experienced 
in  citizenship  activities. 

D.  Review  Criteria 

Each  project  proposal  will  be  rated 
and  scored  by  an  independent  review 
panel  using  criteria  described  below. 
State  applicants  which  plan  to  contract 
for  services  must  submit  detailed 
proposals  of  their  approach  and  identify 
the  subcontractors  or  provide  a 
description  of  the  contractual  award 
process  and  projected  timelines.  State 
applicants  must  assure  ORR  that  sub- 
grantees  will  abide  by  the  same 
requirements  as  direct  ORR  grantees  in 
this  program. 

1.  Demonstration  of  how  the 
program — working  collaboratively — will 
meet  the  need  for  citizenship  services  of 
the  target  refugees  through  direct 
services  and/or  through  leveraging 
existing  community  resources. 


Reasonableness  of  the  project  activities 
and  timeline  for  meeting  the  proposed 
objectives.  25  points 

2.  Quality  of  the  innovative  program 
to  meet  the  needs  of  the  underserved 
population  in  reducing  barriers  to 
citizenship  to  enable  them  to  become 
citizens  within  a  short  time  frame. 
Extent  to  which  the  expected  results 
and  benefits  of  the  project  are 
appropriate  and  reasonable.  35  points 

3.  Demonstration  of  the  applicant's 
qualified  records  of  good  performance 
in  citizenship  activities.  Quality  of 
proposed  staff,  appropriateness  of  the 
staff  selection  in  relation  to  the 
proposed  activities  and  the 
characteristics  of  the  target  population. 
20  points 

4.  The  budget  is  reasonable,  clearly 
presented,  sufficiently  detailed,  and 
demonstrates  a  cost-effective  use  of 
federal  funds.  20  points 

Total:  100  points. 

Category  Two,  Part  I:  Microenterprue 
Development 

A.  Purpose  and  Scope 

The  purpose  of  these  funds  is  to  use 
microenterprise  development  to  enable 
refugees  to  increase  household  income 
and  thereby  decrease  their  likelihood  of 
relying  on  public  assistance.  For 
purposes  of  participation  in  a  program, 
there  is  no  limitation  on  the  number  of 
years  a  refugee  may  have  been  in  the 
U.S.  as  long  as  he/she  has  not  become 
a  naturalized  citizen  at  the  time  of 
enrollment  in  the  project.  Projects 
should  be  designed  in  a  manner  that  is 
linguistically  and  culturally  appropriate 
for  the  target  population;  additionally, 
projects  may  not  exclude  an  individual 
or  group  of  refugees  on  the  basis  of 
ethnicify. 

B.  Allowable  Activities 

Fimds  may  be  used  to  provide 
business  technical  assistance,  business 
training,  credit  in  the  form  of 
microloans,  and/or  for  the 
administrative  costs  of  managing  the 
project  and  a  microloan  fund  to  assist 
refugees  in  starting  or  expanding 
microbusinesses.  Training  may  be 
conducted  in  classes,  in  small  groups  or 
with  individuals.  Ongoing  technical 
assistance  should  be  available  to 
participants  for  up  to  the  first  year 
following  the  business  start-up. 

Microloans:  Consist  of  small  amovmts 
of  credit,  generally  in  sums  less  than 
S10,000,  extended  to  low-income 
entrepreneurs  for  start-up  of 
microenterprises.  Microloans  may  also 
be  available  for  micro-business 
expansions.  Refugee  borrowers  who 
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may  benefit  firom  agency -based 
revolving  loan  funds  typically  have  few 
personal  assets  or  savings  and  do  not 
qualify  for  commercial  loans. 
Microloans  may  be  made  available  to 
clients  through  a  partnership  with 
commercial  banks  or  other  traditional 
lending  institutions.  Federal  funds  may 
also  be  used  as  guarantees  or  leverage 
for  commercial  loans.  In  any  case,  ORR 
encourages  the  use  of  current  market 
rates  of  interest  which  may  be  charged 
up  to  four  percentage  points  above  the 
New  York  Prime  lending  rate  at  the  time 
of  the  loan  approval.  Microloans  will 
have  a  maximum  maturity  of  three 
years. 

Applicants  who  propose  to  administer 
a  microloan  fund,  in  which  some  or  all 
of  the  available  capital  comes  from  ORR 
grant  funds,  must  use  a  revolving  loan 
fund  to  disperse  these  loans.  ORR  grant 
funds  for  a  revolvifig  loan  fund  will  be 
capped  for  all  new  grantees  at  $50,000 
for  the  first  budget  period.  Program 
income  in  the  form  of  interest  (on 
individual  loans  or  from  loan  loss 
reserves)  may  be  retained  by  the  agency 
project  so  long  as  these  costs  further  the 
objectives  of  the  grant  and  the  Federal 
statute  under  which  the  grant  was  made. 
Program  income  of  this  type  may  be 
used  to  expand  the  uumber  of 
microloans  to  be  made  available  to  the 
participants  in  accordance  with  45  CFR 
74.24  (b)(1),  (b)(2),  and  (e)  or  92.25  (b), 
(g)(2),  and  (h).  The  microenterprise 
grantee  may  not  charge  fees,  points,  or 
other  amounts  to  the  individual 
borrower  applying  for  a  microloan  other 
than  actual  costs  associated  with 
obtaining,  approving  and  closing  the 
approved  microloan.  Additionally, 
individual  borrowers  may  not  be 
solicited  for  contributions  toward  the 
cost  of  training  or  technical  assistance 
received  under  this  program. 

Technical  Assistance  for  Projects:  To 
ensure  the  exchange  of  technical  and 
training  information  among  ORR 
microenterprise  program  grantees,  all 
grantees  are  strongly  encouraged  to 
attend  two  training  conferences  during 
each  year  of  their  participation  in  the 
program.  Grant  funds  may  be  used  to 
oSset  the  cost  of  attendance.  Also,  ORR 
is  currently  announcing  the  availability 
of  funds  for  a  technical  aissistance 
provider  for  refugee  microenterprise 
projects  which  wiU  be  available  for  ORR 
grantees  (see  Part  II  of  this  Category). 

C.  Program  Narrative 

Applications  to  the  ORR 
microenterprise  program  announcement 
should  describe  the  following: 


1.  Statement  of  Need 

The  capital  needs  and  capital  market 
gaps  for  refugee  microentrerprenetirs  in 
their  community,  and  how  they  vnll 
gain  access  to  credit  through  this 
project. 

A  profile  of  prospective  refugee 
participants,  including:  an  annotated 
list  describing  ethnicities  for  the  target 
population,  their  status  with  respect  to 
welfare  usage  and  employment; 
refugees'  qiialifying  income  and  length 
of  time  in  the  U.S.;  and  prospective 
clients'  interest  in  microenterprise. 

Any  eligibility  requirements  related  to 
English  language  proficiency  that  will 
be  required  of  refugee  participants. 

2.  Program  Strategy 

Describe  the  structure  and  approach 
of  the  project  including,  the  form  and 
duration  of  business  training  and/or 
technical  assistance  to  refugee 
entrepreneurs;  where  appropriate, 
provisions  for  individual  or  group-based 
lending;  whether  the  business  targets 
are  start-ups,  expansions,  or  both; 
affiliated  agencies;  credit  enhancements, 
such  as  loan  loss  reserves,  and  fees. 

ORR  encourages  partnerships  with 
other  appropriate  organizations  for 
training  and  loans.  Refugee  ethnic 
communities  frequently  have  non- 
eligible  members  (naturalized  U.S. 
citizens  and  immigrants)  who  will  also 
be  likely  candidates  for  microenterprise 
services,  but  will  not  be  eligible  clients 
for  services  funded  by  ORR.  For  that 
reason,  ORR  suggests  that  applicants 
seek  to  establish  partnerships  with 
commercial  banks  and  other  traditional 
lending  institutions;  seek  funds  from 
other  federal  and  state  government 
microenterprise  programs,  auid  private 
sources  to  fund  training  and  microloans 
for  clients  not  otherwise  eligible  for 
ORR  funded  services. 

If  the  program  strategy  includes  a 
microloan  program,  the  application 
must  describe  the  sources  and  amounts 
of  lending  capital,  the  anticipated  size 
of  the  loan  fund,  its  terms,  and  the 
activities  for  which  loans  may  be  used; 
the  lending  criteria  for  borrowers,  and 
mechanism  of  approval/ disapproval; 
and  a  monthly  revolving  loan  cash  flow 
chart  for  the  three  year  period  beginning 
October  1, 1997. 

3. a.  Organizational  Capability 

The  application  must  include  a 
description  of  the  applicant's 
organizational  structure,  copies  of  the 
financial  statements  for  the  last  two 
years,  balance  sheets  and  income 
statements,  the  plan  for  fiscal  and 
project  management,  a  time  table  for 
activities,  a  project  organization  chart,  a 


description  of  staffing,  and  resumes  or 
qualifications  of  staff. 

Those  applicants  to  this 
announcement  who  have  previously 
operated  refugee  microenterprise 
projects  with  training  and  microloans 
should  describe  in  some  detail  their 
accomplishments  under  prior  projects. 
The  description  should  provide  a 
project  description,  annotated  list  of 
refugee  ethnic  groups,  recruitment 
strategies,  training  classes  or  other 
training  methods,  and  performance 
outcomes  in  terms  of  number  of  clients, 
number  of  loans  and  an  analysis  of  size 
and  payment  history,  and  performance 
measures  such  as  number  of  business 
starts  and  expansions  for  each  of  the 
project's  budget  periods. 

If  a  revolving  loan  fund  is  part  of  this 
application,  describe  in  detail  the 
management  activities  with  respect  to 
the  loans:  loan  application  forms  and 
criteria  for  approval,  microenterprise 
activities  for  which  loans  may  be  used, 
management  and  servicing  of  the  loan 
funds,  a  discussion  of  the  applicants' 
lending  history,  loan  repayment  terms, 
projected  default  rates,  and  projected 
schedule  for  local  collection. 

3.b.  Project  Management 

Applicant  must  provide  details  on  the 
management  and  operation  of  the 
project  and  of  the  loan  funds;  a 
description  of  project  staff  credentials 
including  cultiiral  and  linguistic 
appropriateness;  and,  staff  supervision 
plan;  and  the  design  of  program 
progress  reports. 

4.  Performance  Outcome  Measures 

Performance  measures  that  will 
demonstrate  the  impact  of  the  project  on 
the  participants,  and  whether  the 
purpose  of  the  microenterprise  project  is 
met 

5.  Budget 

i^  line-item  budget  that  coincides 
with  the  SF  424  object  class  categories 
and  provides  sufficient  detail.  In  an 
accompanying  section,  submit  a 
narrative  justification  that  explains  each 
budget  category.  Applicants  who 
request  indirect  charges  must  attach  a 
copy  of  the  organization's  current 
negotiated  indirect  cost  agreement.  If 
the  applicant  does  not  have  a  negotiated 
indirect  cost  agreement  with  any  agency 
of  the  federal  government,  all  costs  must 
appear  in  the  budget  as  direct  charges. 

D.  Review  Criteria 

Grant  applications  for  microenterpriM 
development  will  be  reviewed  and 
ranked  against  the  following  criteria: 

1.  A  description  of  the  purposes  for 
which  funding  is  proposed;  the 
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appropriateness  of  the  project  (design, 
policies  and  procedures)  to  the 
entrepreneurial  experience,  capital 
needs,  and  English  language  proficiency 
of  the  targeted  refugee  community.  20 
points 

2.  The  appropriateness  of  the  project 
structure  and  approach,  including 
design  for  training  and/or  technical 
assistance,  lending,  credit 
enhancements,  and  affiliates.  20  points 

3.  Demonstrated  organizational  and 
management  capacity  and  history  of 
experience  with  microenterprise 
development  for  refugees  or  other 
economically  disadvantaged 
populations.  20  points 

4.  Extent  to  which  the  expected 
outcomes  are  appropriate,  consistent 
with  reported  nationwide  performance 
in  microenterprise  projects,  and 
reasonable  for  the  size  of  the  targeted 
population.  20  points 

5.  Appropriateness  and 
reasonableness  of  the  proposed  budget, 
including  the  relative  distribution  of 
funds  for  administrative  costs,  training 
or  technical  assistance,  loan  capital,  and 
unit  costs.  Applicant  should  include 
project  timelines  and  a  narrative 
justification  supporting  each  budget 
line.  20  points 

Category  Two,  Part  II:  Amistance  to 
Intermediary  Microenterprise  Grantee 
Agencies 

ORR  intends  that  microenterprise 
programs  will  have  access  to  technical 
assistance  and  existing  materials  in  the 
design  and  implementation  of  these 
projects.  To  that  end,  ORR  will  award 
one  grant  in  an  amount  not  to  exceed 
$100,000  to  a  private,  non-profit  agency 
for  the  purpose  of  assisting  grantees  in 
the  administration  of  projects  and 
microloan  funds,  in  the  development  of 
appropriate  financial  systems  for 
administering  these  projects,  and  for 
securing  additional  financing  for 
microloans  through  non-federal  sources. 
Grantees  will  be  given  access  to 
standardized  documents,  policies,  and 
procedures  that  have  been  developed  or 
gathered  under  this  initiative.  Interested 
organizations  should  submit  an 
application  package,  in  accordance  with 
instructions  stated  below  in 
"Application  Preparation  and 
Submission,"  including  the  following: 
— A  description  of  the  applicant's 
organizational  structure,  staff 
qualifications,  experience  in 
microenterprise  development,  and 
expertise  in  business  management 
principles,  the  operation  of  revolving 
loan  funds,  and/or  experience  in 
leveraging  commercial  funds. 
— A  narrative  description  of  technical 
assistance  activities  for  approximately 


12  grantee  agencies,  with  a  timetable 
and  schedule  for  site-visits  and 
related  reports. 

— A  line-item  budget  and  budget 
narrative  (applicants  who  request 
indirect  charges  must  attach  a  copy  of 
the  organization's  current  negotiated 
indirect  cost  agreement.  If  the 
applicant  does  not  have  a  negotiated 
indirect  cost  agreement  with  any 
agency  of  the  federal  government,  all 
costs  must  appear  in  the  budget  as 
direct  charges). 
Applications  for  the  technical 

assistance  grant  will  be  reviewed 

competitively  and  scored  by  a  review 

panel  of  experts  in  accordance  with  the 

criteria  stated  below: 

— Organizational  expertise  and  history 
of  experience  in  microenterprise 
development  and  in  providing 
technical  assistance  and  training  to 
intermediary  agencies.  40  points 

— Clarity  and  appropriateness  of  the 
project  design  for  technical  assistance. 
30  points 

— Reasonableness  and  appropriateness 
of  the  proposed  budget.  30  points 

Category  Three:  Technical  Assistance 

Program  Area  One:  Technical 
Assistance  to  Refugee  Employment 
Service  Providers 

A.  Piupose  and  Availability  of  Funds 

The  primary  goal  of  refugee 
resettlement  is  to  assist  refugees  to 
become  economically  self-sufficient. 
Efficient  and  effective  employment 
services  are  critical  to  achieving  this 
goal.  To  that  end,  ORR  currently 
provides  both  formula  and  discretionary 
grants  to  fund  employment  services 
which  assist  refugees  in  obtaining 
employment  and  decreasing  their  need 
for  public  assistance. 

In  recent  years.  ORR  has  held  a  series 
of  conferences  to  foster  sharing  of 
information  among  employment 
services  staff.  The  new  wel&re  reform 
legislation  further  intensifies  the  need  to 
share  best  practices  and  successful 
techniques  in  job  development,  job 
placement,  and  post  placement  services. 
To  continue  the  ORR  initiative  for 
improved  employment  services,  and  to 
increase  the  capacity  of  employment 
service  providers  to  help  refugees  attain 
employment.  ORR  proposes  to  award 
one  cooperative  agreement  for  technical 
assistance  and  training  to  refugee 
employment  service  providers.  Funds 
provided  under  this  award  may  be  used 
nationwide  for  the  following  purposes: 

1.  To  identify  model  and  best 
practices  for  providing  employment 
services  to  refugees. 

2.  To  assist  discretionary  programs  in 
using  the  existing  Government 


Performance  Results  Act  (GPRA),  and, 
where  appropriate,  in  developing  and 
measuring,  short  and  long  term  program 
performance  outcomes  for  employment 
services  to  special  populations. 

3.  In  areas  with  large  numbers  of  new 
arrivals  and  multiple  employment 
services  providers,  to  conduct  on-site 
analysis  of  employment  services  and  to 
provide  the  technical  assistance  needed 
to  improve  outcomes  for:  staff  training, 
effective  inter-agency  cooperation, 
increasing  employer  and/or  refugee 
involvement  in  the  design  or  delivery  of 
services,  or  management  and  other 
issues  which  may  improve  performance. 

4.  To  facilitate  multi-site,  consultative 
and  information-sharing  training 
sessions  where  similar  agencies  and/or 
agencies  serving  similar  groups  of 
refugees  or  working  in  similar 
employment  environments  can  share 
experiences,  conduct  self-assessment 
and  group  assessment,  and  complete  a 
blueprint  for  self-and  agency 
improvement.  A  training  session  might 
include  an  on-site  peer  group  review  of 
a  project  which  requests  technical 
assistance. 

5.  To  provide  training  in  basic 
employment  services  skills  to  newly 
hired  or  inexperienced  staff,  to  agencies 
experiencing  staff  tximover,  or  to 
agencies  which  lack  expertise  in 
employment  services  or  employment 
services  for  refugees. 

Through  the  cooperative  agreement. 
ORR  intends  to  be  involved  in  the 
program  in  the  following  areas:  review 
and  approval  of  the  technical  assistance 
plan,  including  the  sites  proposed; 
assistance  in  giving  employment 
providers  access  to  the  grantee's 
services;  review  and  approval  of 
training  curricula;  review  and  approval 
of  assessment  tools  used  to  evaluate 
technical  assistance  needs;  and  general 
review  and  approval  of  materials 
prepared  for  delivery  of  technical 
assistance. 

Approximately  S150,000  has  been 
allocated  for  this  project.  One  grant  may 
be  awarded  for  one  national  project 

State  applicants  who  may  wisn  to 
apply  and  issue  a  contract  to  provide 
the  technical  assistance  should  identify 
the  sub-contractor  organization  and/or 
provide  a  description  of  the  contractual 
award  process.  Applicants  are  advised 
that  provision  of  technical  assistance  to 
a  grantee  may  only  be  made  on  a 
requested  or  voluntary  basis. 

B.  Allowable  Activities 

Applicants  may  propose  all  or  a 
combination  of  the  following  activities: 

•  Identification  and  promotion  of 
projects  which  constitute  best  or  model 
practices. 
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•  Selection  justification  of  proposed 
sites  for  technical  assistance  activities; 

•  Analysis  of  employment  services  in 
two  or  more  sites  for  the  purpose  of 
improving  performance; 

•  Training  for  basic  employment 
services  skills,  including  new  Federal 
and  State  supported  job  initiatives,  to 
newly  hired  or  inexperienced  staff; 

•  Training  and/or  facilitation  in 
developing  strategies  and  techniques, 
such  as: 

— Service  delivery  to  special  groups, 
such  as  women,  older  refugees,  or 
youth; 

— ^Effective  inter-agency  coordination; 

— Obtaining  employer  feedback  in 
quality  or  design  of  services; 

— Changing  the  employment  service 
delivery  mechanism  (e.g.,  to  a  one- 
stop  center  operated  by  a  consortium 
of  providers); 

— Assessing  clients'  transferable  job 
skills; 

•  Training  and/or  facilitation  through 
on-site  peer  reviews,  through  multi-site 
information  sharing  and  problem 
solving  sessions,  and/or  through 
individual  consultation. 

C.  Program  Narrative 

— A  description  of  the  applicant's 
organizational  structure,  staff 
qualifications,  especially  experience 
in  refugee  employment  services  and/ 
or  job  development. 

— A  narrative  description  of  proposed 
technical  assistance  activities  for  a 
designated  number  of  grantee 
agencies,  with  a  timetable  and 
schedule  for  site-visits  or  other 
proposed  activities  and  related 
reports. 

— A  line-item  budget  and  budget 
narrative  (applicants  who  request 
indirect  charges  must  attach  a  copy  of 
their  current  negotiated  indirect  cost 
agreement.  If  the  applicant  does  not 
have  a  negotiated  indirect  cost 
agreement  with  smy  agency  of  the 
federal  government,  all  costs  must 
appear  in  the  budget  as  direct 
charges). 

D.  Review  Criteria 

Each  project  proposal  will  be  rated 
individually  by  an  independent  review 
panel  using  the  criteria  described  below: 

1.  Staff  qualifications  are  clearly 
presented  and  are  appropriate  to 
achieving  the  project's  goals.  Staff 
qualifications  include  demonstrated 
expertise  in  assisting  refugees  or  low 
income  ethnic  minorities  in  obtaining 
employment,  previous  experience  with 
the  provision  of  technical  assistance  in 
the  field  of  employment  service, 
experience  in  cross-cultural 


communication,  and  knowledge  of 
Federal  and  State  employment 
initiatives.  Organizational  expertise  is 
described.  40  points 

2.  The  narrative  description  and  plan 
for  providing  technical  assistance  is 
clearly  described;  activities  and  time- 
frames are  reasonable,  feasible  and  will 
achieve  ORR's  goals. 

The  technical  plan  describes 
proposed  activities,  how  they  will  be 
accomplished,  how  the  applicant  will 
assess  the  needs  for  technical  assistance 
in  given  commimities,  and  why  it 
proposes  those  conununities.  40  points 

3.  The  budget  is  reasonable,  clearly 
presented,  siifiiciently  detailed,  and  cost 
effective.  20  points 

Program  Area  Two:  Technical 
Assistance  to  Elderly  Refugee  Serrices 
Grantees 

A.  Pmrpose  and  Availability  of  Fimds 

Older  refugees  may  be  especially 
vulnemble  because  of  certain  age-related 
issues:  chronic  health  and  emotional 
problems  stemming  from  the  conditions 
of  refugee  flight;  family  loss  and 
separation;  an  inability  to  advocate  for 
themselves  because  of  cultural, 
language,  or  educational  barriers; 
limited  access  to  appropriate  health  and 
social  service  agencies;  limited  incomes 
due  to  work  histories;  and  barriers  to 
meeting  the  requirements  for 
naturalization. 

To  address  those  issues,  the  Office  of 
Refugee  Resettlement  is  making 
available  approximately  $9-5  million  in 
discretionary  grant  funds  in  a  separate 
grant  announcement  to  assist  States 
with  coimties  heavily  impacted  by  older 
refugees.  When  those  grantees  are 
funded,  ORR  proposes  to  award  a  grant 
up  to  $150,000  to  one  non-profit  service 
agency  capable  of  providing  technical 
assistance,  troubleshooting,  and 
developing  and  implementing  on-site 
solutions  to  barriers  which  these 
potential  grantees  may  experience  in 
coordinating  programs  for  elderly 
refugees.  ORR  is  seeking  a  private,  non- 
profit service  agency  which  has 
experience  in  working  with  elderly 
refiigees  at  the  federal.  State  and  local 
levels. 

B.  Allowable  Activities 

Applicants  may  propose  all  or  some 
combination  of  the  following  or  may 
propose  innovative  strategies  to  address 
older  refugee  needs: 

•  Providing  technical  assistance  to 
ORR  grant  recipients  under  the 
announcement  for  service^to  elderly 
refugees  for  the  purpose  of  insuring 
coordination  between  aging  and  refugee 
services  and  programs. 


•  Making  on-site  visits  to  evaluate  the 
success  of  older  refugees'  receiving 
needed  services  in  a  timely  maimer. 

•  Where  grantees  are  experiencing 
problems  with  carrying  out  their 
proposals,  working  closely  with  staff  to 
resolve  issues. 

•  Evaluating  individual  success  by 
talking  with  consumers  of  services 
(elderly  refugees);  determining  whether 
clients  are  indeed  participating  in  the 
plaiming  process. 

•  Determining  which  grantees  need 
technical  assistance  with  refugees  in 
crisis  situations,  e.g.,  the  short-term 
provision  of  emergency  assistance,  such 
as  food,  shelter  and  medical  services 
and  helping  grantees  to  develop 
workable  solutions. 

•  Identifying  and  documenting  unmet 
needs  of  older  refugees  and  helping 
grantees  prepare  and  implement  action 
plans  to  overcome  these  barriers. 

C.  Program  Narrative 

— A  description  of  the  applicant's 
organizational  structiue  and  staff 
qualifications,  esp)ecially  working 
with  refugee  and  aging  organizations; 

— A  narrative  description  of  technical 
assistance  activities,  including: 
timelines  and  start-up  times,  the 
method  for  assessing  the  technical 
assistance  needs  of  given 
communities,  procedures  to  evaluate 
grantee  successes,  and  action  plans  to 
assist  grantees  meet  their  stated 
objectives; 

— A  plan  to  assist  grantees  with  the 
development  of  collaboration  and 
linkages  between  aging  and  refugee 
organizations  at  the  local  level;  and, 

— A  line-item  budget  and  budget 
narrative,  including  a  cost  analysis  of 
the  applicant's  management  of  each 
proposed  activity  and  narrative 
justification  to  support  each  line 
(applicants  who  request  indirect 
charges  must  attach  a  copy  of  the 
organization's  current  negotiated 
indirect  cost  agreement.  If  the 
applicant  does  not  have  a  negotiated 
indirect  cost  agreement  with  any 
agency  of  the  federal  government,  all 
costs  must  appear  in  the  budget  as 
direct  charges). 

D.  Review  Criteria 

Each  proposal  will  be  rated  and 
scored  individually  by  an  independent 
review  panel  using  the  criteria 
described  below: 

1.  Organization's  expertise  and 
history  of  experience  in  working  with 
aging  and  refugee  organizations  at  the 
national,  state  and  local  levels.  30 
points 

2.  Clarity  and  appropriateness  of  plan 
and  prop<»ed  activities  for  providing 
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technical  assistance,  assessing  the 
technical  assistance  needs  of  given 
communities,  procedures  to  be  used  to 
help  grantees  evaluate  their 
performance.  35  points 

3.  Quality  of  plan  for  development  of 
grantee  collaboration  and  linkages 
between  aging  and  refugee 
organizations.  20  points 

4.  Appropriateness  and 
reasonableness  of  the  proposed  budget. 
15  points 

Program  Area  Three:  Technical 
Ajsistance  regarding  the  Impact  of 
Welfare  and  Immigration  Reform  on 
Refugees  and  Refugee  Communities 

A.  Purpose  and  Availability  of  Funds 

The  primary  goal  of  refugee 
resettlement  is  to  assist  refugees  to 
become  economically  self-sufficient. 
While  ORR  currently  provides  Targeted 
Assistance  and  Social  Services  funds  to 
States  and  nonprofit  agencies  for 
employment  services  to  assist  refugees 
in  obtaining  employment,  many 
refugees  need  some  form  of  cash  or 
medical  assistance  during  their 
resettlement  experience. 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(also  known  as  "Welfare  Reform"), 
Public  Law  104-193.  eliminated  the 
AFDC  program,  the  JOBS  program,  ard 
Emergency  Assistance,  and  created 
block  grants  for  States  to  provide  time- 
limited  cash  assistance  for  needy 
families,  with  work  requirements  for 
most  recipients.  The  Temporary 
Assistance  for  Needy  Families  (TANF) 
Block  Grant  funding  may  be  used  by 
States  in  any  manner  reasonably 
calculated  to  accomplish  several 
purposes:  To  provide  assistance  to 
needy  families  so  that  children  can  be 
cared  for  in  their  own  home;  to  reduce 
dependency  by  promoting  job 
preparation,  work  and  marriage;  to 
prevent  out-of-wedlock  pregnancies; 
and  to  encourage  the  formation  and 
maintenance  of  two-parent  families.  The 
Ulegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  (also 
known  as  "Immigration  Reform"),  P.L. 
104-208,  further  restricted  access  to 
certain  programs  by  legal  immigrants. 

The  new  rules  regarding  non-citizens 
are  complex  and  easily  subject  to 
misinterpretation.  For  refugees  this  may 
have  unintended  negative 
consequences.  Refugees  may  be  unfairly 
denied  access  to  work  because  of  fear  of 
employer  sanctions  or  denied  benefits 
due  to  confusion  over  status. 

ORR  proposes  to  award  one 
cooperative  agreement  for  technical 
assistance  and  training  for  refugee 
service  providers  concerning  the  impact 


of  welfare  and  immigration  reform  on 
refugees  and  refugee  communities. 
Funds  provided  under  this  award  may 
be  used  nationwide  for  the  following 
purposes: 

1.  To  provide  technical  assistance  and 
coordinate  information-sharing  and 
analysis — State  by  State,  as  well  as 
nation-wide — for  refugee  service 
providers  with  the  goaJ  of  increasing,  as 
needed,  awareness  and  understanding 
of  the  impact  of  welfare  and 
immigration  reform  on  refugee  families. 

2.  To  assist  refugee  service  programs 
through  the  development  and 
distribution  of  materials  providing 
information  and  education  on  the 
implementation  of  welfare  and 
immigration  reform. 

3.  To  coordinate  communication 
among  local  refugees  and  service 
providers  as  well  as  between  local 
agencies  and  national  organizations 
working  on  these  issues  i.e.  through 
sharing  translated  materials  or       . 
telephone  conferences. 

4.  To  facilitate  multi-site  consultative 
and  information-sharing  training 
sessions  where  similar  agencies,  and/or 
agencies  serving  similar  groups  of 
refugees  or  working  in  similar 
environments,  can  share  experiences 
and  information. 

Through  the  cooperative  agreement, 
ORR  intends  to  be  involved  in  the 
program  in  the  following  areas:  review 
and  approval  of  the  technical  assistance 
plan;  assistance  in  giving  ORR  grantees 
access  to  the  technical  assistance 
provider's  services;  and  general  review 
of  materials  prepared  for  delivery  of 
information  and  technical  assistance. 

Approximately  $250,000  has  been 
allocated  for  this  project.  One  grant  will 
be  awarded  for  one  national  project. 

State  applicants  who  may  wish  to 
apply  and  issue  a  contract  to  provide 
the  technical  assistance  should  identify 
the  sub-contractor  organization  and/or 
provide  a  description  of  the  contractual 
award  process.  Applicants  are  advised 
that  provision  of  technical  assistance  to 
a  grantee  may  only  be  made  on  a 
requested  or  voluntary  basis. 

B.  Allowable  Activities 

Applicants  may  propose  all  or  some 
combination  of  the  following: 

•  Providing  technical  assistance  to 
ORR  grant  recipients  and  other  refugee 
service  providers  to  promote  an 
understanding  of  the  impact  of  welfare 
and  immigration  reform  on  refugee 
families  and  communities. 

•  Obtaining  and  assessing  refugee 
feedback  regarding  the  information  on 
welfare  and  immigration  reform. 


•  Training  and  facilitation  in 
developing  strategies  and  techniques, 
such  as: 

— Effective  inter-agency  coordination; 

— Assessing  the  State  by  State  tmd/or 
national  impact  of  the  new  laws  on 
refugees  and  refugee  communities. 

•  Peer  training  through  multi-site 
information  sharing  sessions,  individual 
agency/community  consultations,  and 
on-site  visits. 

C.  Program  Narrative 

— A  description  of  the  applicant's 
organizational  structure,  staff 
qualifications,  especially 
demonstrated  knowledge  of  relevant 
provisions  in  welfare  and  immigration 
reform,  legalization  and  asylum,  and 
experience  in  communicating  federal 
and  State  policies  and  regulations  to 
local,  preferably  refugee,  communities 
and  service-providers. 

— A  narrative  description  of  technical 
assistance  activities  for  a 
representative  national  or  regional 
network  of  refugee  communities  and 
grantee  agencies,  with  a  timetable  and 
schedule  for  site- visits  or  other 
proposed  activities  and  related 
reports. 

— A  line-item  budget  and  budget 
narrative  (applicants  who  request 
indirect  charges  must  attach  a  copy  of 
the  organization's  current  negotiated 
indirect  cost  agreement.  If  the 
applicant  does  not  have  a  negotiated 
indirect  cost  agreement  with  any 
agency  of  the  federal  government,  all 
costs  must  appear  in  the  budget  as 
direct  charges). 

D.  Review  Criteria 

Each  project  proposal  will  be  rated 
individually  by  an  independent  review 
panel  using  the  criteria  described  below: 

1.  Organizational  expertise  is 
described. 

Staff  qualifications  are  clearly 
presented  and  are  appropriate  to 
achieving  the  project's  goals.  Staff 
qualifications  include  demonstrated 
expertise  in  assisting  refugees  or  low 
income  ethnic  minorities  in  accessing 
information  on  federal  programs  and 
regulations,  previous  experience  with 
the  provision  of  related  technical 
assistance  to  refugee  service-providers, 
experience  in  cross-cultural 
communication,  and  knowledge  of 
Federal  and  State  TANF  initiatives  and 
the  broader  welfare  and  immigration 
reform  implications  for  refugees  and 
refugee  communities.  40  points 

2.  The  narrative  description  and  plan 
for  providing  technical  assistance  is 
clearly  described;  activities  and  time- 
frames are  reasonable,  feasible  and  will 
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achieve  ORR's  goals.  The  technical  plan 
describes  proposed  activities,  how  they 
will  be  accomplished,  how  the 
applicant  will  meet  the  needs  for 
technical  assistance  to  given  agencies 
and  cooununities,  and  why  these 
agencies  and  communities  are  proposed. 
40  points 

3.  The  budget  is  reasonable,  clearly 
presented,  sufficiently  detailed,  and  cost 
effective.  20  points 

General  Procedure  for  Competitive 
Review  of  Applications 

All  applications  which  meet  the 
stipulated  deadline  and  other 
requirements  will  be  reviewed 
competitively  and  scored  by  an 
independent  review  panel  of  experts  in 
accordance  with  ACF  grants  policy  and 
the  criteria  stated  below.  The  results  of 
the  independent  review  panel  scores 
and  explanatory  conmients  will  assist 
the  Director  of  ORR  in  considering 
competing  applications.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications 
generally  will  be  consideied  in  order  of 
the  average  scores  assigned  by  the 
reviewers.  Highly  ranked  applications 
are  not  guaranteed  funding  since  other 
factors  are  taken  into  consideration, 
including:  comments  of  reviewers  and 
of  ACF/ORR  officials;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  and  investigative 
reports.  Final  funding  decisions  will  be 
made  by  the  Director  of  ORR. 

A.  Application  Preparation  and 
Submission 

Availability  of  Forms:  Attachments 
contain  all  of  the  standard  forms 
necessary  for  the  application  for  awards 
under  this  announcement.  Further, 
copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  following 
office:  Office  of  Refugee  Resettlement, 
370  L'Enfant  Promenade  S.W., 
Washington,  D.C.  20447,  Telephone: 
(202) 401-9251. 

B.  Forms,  Certifications,  Assurances, 
and  Disclosure 

1.  Applicants  for  financial  assistance 
under  this  announcement  must  file  the 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance;  SF-424A,  Budget 
Information — Non-Construction 
Programs;  SF— 424B,  Assurances — Non- 
Construction  Programs.  The  instructions 
and  fonns  required  for  submission  of 


applications  are  included.  The  forms 
may  be  reproduced  for  use  in  submitting 
applications.  An  application  with  an 
original  signature  and  two  copies  is 
required. 

2.  Applicants  must  provide  the 
foUovking  certifications.  Copies  of  the 
forms  eind  assurances  are  located  at  the 
end  of  this  annoimcement. 

a.  Certification  regarding  lobbying  if 
your  anticipated  award  exceeds 
$100,000. 

b.  Certification  regarding 
environmental  tobacco  smoke.  By 
signing  and  submitting  the  applications, 
appliccmt  provides  certification  that 
they  will  comply  with  the  requirements 
of  the  Pro-Children  Act  of  1994  (Pub.L 
103-227,  Part  C— Environmental 
Tobacco  Smoke)  and  need  not  mail  back 
the  certification  with  the  application. 

c.  Certification  regarding  debarment, 
suspension,  and  other  Ineligibility.  By 
signing  and  submitting  the  applications, 
applicant  provides  certification  that 
they  are  not  presently  debarred, 
suspended  or  otherwise  ineligible  for 
this  award  and  therefore  need  not  mail 
back  the  certification  with  the 
application. 

a.  Drug-Free  Workplace  Act  of  1988. 

C.  Deadline 

1.  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  by  ORR  at:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Refugee 
Resettlement,  Division  of  Community 
Resettlement,  370  L'Enfant  Promenade, 
S.W.,  Sixth  Floor,  Washington.  D.C« 
20447,  Attention:  Omnibus 
Competition. 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
overnight/ express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Faioilies,  Office  of  Refugee 
Resettlement,  Aerospace  Center,  901  D 
Street,  S.W.,  Washii^on,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmi.ision  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 


2.  Late  applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

3.  Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  widespread  disruption 
of  the  mails,  or  when  it  is  anticipated 
that  many  of  the  applications  will  come 
from  rural  or  remote  areas.  However,  if 
the  granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

4.  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ACF. 

D.  Nonprofit  Status 

Applicants  other  than  public  agencies 
must  provide  evidence  of  their 
nonprofit  status  with  their  applications. 
Any  of  the  fblloMring  is  acceptable 
evidence:  (1)  A  copy  of  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  Code;  or  (2) 
A  copy  of  the  currently  valid  IRS  tax 
exemption  certificate. 

E.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 

As  of  January,  1997,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  need  take  no  action  in 
regard  to  E.O.  12372: 

Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey, 
Oklahoma.  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  American  Samoa,  and 
Palau. 

All  remaining  jurisdictions  participate 
in  the  E.O.  process  and  have  established 
Single  Points  of  Contact  (SPOCs).  A  list 
of  the  Single  Points  of  Contact  for  each 
State  and  Territory  is  included  as 
Appendix  A  of  this  announcement. 

Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
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soon  as  possible  so  that  ORR  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  The  applicant  must 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424.  item  16a. 

Under  45  CFR  100.8  (a)(2),  a  SPOC 
has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
SPOCs  are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule.  When  comments  are 
submitted  directly  to  ACF,  they  should 
be  addressed  to:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Refugee 
Resettlement,  Division  of  Community 
Resettlement,  6th  Floor  370  L'Enfeint 
Promenade,  SW.,  Washington.  DC 
20447. 

F.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork.  Reduction  Act 
of  1995,  Pub.  Law  104-13,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
program  announcements.  All 
information  required  by  this  is  covered 
under  OMB  Clearance  No.  0970-0139. 

G.  Applicable  Regulations 

Applicable  POiS  regulations  can  be 
found  in  45  CFR  Part  74  or  92. 

H.  Reporting  Requirements 

Grantees  are  required  to  file  Financial 
Status  (SF-269)  semi-annually  and 
Program  Progress  Reports  on  a  quarterly 
basis.  Funds  issued  under  these  awards 
must  be  accounted  for  and  reported 
upon  separately  from  all  other  grant 
activities. 

Although  ORR  does  not  expect  the 
proposed  components/projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures  by  budget 
line  item. 

The  official  receipt  point  for  all 
reports  and  correspondence  is  the  ORR 
Division  of  Community  Resettlement. 
An  original  and  one  copy  of  each  report 
shall  be  submitted  within  30  days  of  the 
end  of  each  rep)orting  period  directly  to 
the  Project  Officer  named  in  the  award 
letter.  The  mailing  address  is:  370 


L'Enfant  Promenade  SW.,  Sixth  Floor, 
Washington.  DC  20447. 

A  find  Financial  and  Program  Report 
shall  be  due  90  days  after  the  budget 
expiration  date  or  termination  of  grant 
support 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to  this 
announcement  is  93.576. 

Dated:  June  9. 1997. 
Lavinia  Limon. 
Director,  Office  of  Refugee  Resettlement. 

Appendix  A— OMB  State  Single  Point  of 
Contact  Listing 

Arizona 

)oni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone  (602) 
280-1315.  FAX:  (602)  280-1305 

Arkansas 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St..  Room 
412,  Little  Rock,  Arkansas  72203. 
Telephone  (501)  682-1074.  FAX:  (501) 
682-5206 

California 

Grants  Coordinator,  Office  of  Planning  and 
Research,  1400  Tenth  Street,  Room  121, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480.  FAX  (916)  323-3018 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact 
Executive  Department,  Thomas  Collins 
Building.  P.O.  Box  1401,  Dover,  Delaware 
19903,  Telephone  (302)  739-3326,  FAX 
(302)  739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  and  Dev., 
713  14th  Street,  N.W.— Suite  500, 
Washington,  D.C.  20005,  Telephone:  (202) 
727-6554.  FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs.  2740  Centerview 
Drive,  Tallahassee.  Florida  J2399-2100, 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

Georgia 

Tom  L.  Raid,  QI,  Administrator,  Georgia  State 
Clearinghouse,  254  Washington  Street, 
S.W.— Room  401).  Atlanta,  Georgia  30334, 
Telephone:  (404)  656-3855  or  (404)  656- 
3829,  FAX:  (404) 656-7938 

Illinois 

Virginia  Bova,  State  Single  Point  of  Contact, 
Department  of  Commerce  and  Community 
Affairs.  James  R.  Thompson  Center,  100 
West  Randolph,  Suite  3-400,  Chicago, 
Illinois  60601,  Telephone:  (312)  814-6028, 
FAX:  (312)  814-1800 

Indiana 

Frances  Williams,  State  Budget  Agency,  212 
State  House,  Indianapolis,  Indiana  46204- 
2796,  Telephone:  (317)  232-5619,  FAX: 
(317)  233-3323 


iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone:  (515) 
242^719,  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382, 
FAX:  (502)  573-2512 

Maine 

Joyce  Benson,  State  Planning  Office,  State 
House  Station  #38,  AugusU,  Maine  04333. 
Telephone:  (207)  287-3261.  FAX:  (207) 
287-6489 

Maryland 

William  G.  Carroll,  Manager,  State 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning, 
301  W.  Preston  Street— Room  1104, 
Baltimore,  Maryland  21201-2365,  Staff 
Contact:  Linda  Janey,  Telephone:  (410) 
225-4490.  FAX:  (410)  225-4480 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
GovemmenU,  1900  Edison  Plaza,  660  Plaza 
Drive,  Detroit.  Michigan  48226,  Telephone: 
(313)  961-4266 

Mississippi 

Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson.  Mississippi  39202-3087, 
Telephone:  (601)  359-6762.  FAX:  (601) 
359-€764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration.  P.O.  Box  809. 
Room  760,  Truman  Building,  Jefferson 
City.  Missouri  65102,  Telephone:  (314) 
751-4834,  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone:  (702)  687- 
4065.  FAX:  (702)  687-3983 

New  Hampshire  , 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  SUte  Planning,  Attn: 
Intergovernmental  Review  Process,  Mike 
Blake,  2^/z  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155,  FAX:  (603)  271-1728 

New  Mexico 

Robert  Peters,  State  Budget  Division,  Room 
190  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone:  (505)  827- 
3640 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  SUte  Capitol,  Albany,  New 
York  12224,  Telephone:  (518)  474-1605. 
FAX:  (518)  486-5617 

North  Carolina 

Chiys  Baggett,  Director,  N.C.  State 
Clearinghouse,  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street.  Raleigh. 
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North  Carolina  27603-8003,  Telephone: 
(919)  733-7232,  FAX:  (919)  733-9571 

North  DakoU 

North  Dakota  Single  Point  of  Contact.  OfBce 
of  IiUergovemmental  Assistance,  600  East  "^ 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170.  Telephone:  (701)  224- 
2094,  FAX:  (701)  224-2308 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411 
Please  direct  correspondence  and 
questions  about  intergovernmental  review  to: 
Linda  Wise,  Telephone:  (614)  466-0698, 
FAX;  (614)  466-5400 

Rhode  Island 

Kevin  Nelson,  Review  Coordinator, 
Department  of  Administration/Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  t)2908-5870. 
Telephone:  (401)  277-2656,  FAX:  (401) 
277-2083 

Please  direct  correspondence  and 
questions  to: 
Review  Coordinator,  Office  of  Strategic 

Planning 

South  Carolina 

Rodney  Grizzle,  State  Single  Point  of  Contact, 
Grant  Services,  Office  of  the  Governor, 
1205  Pendleton  Street — Room  331, 
Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0356 

Texas 

Tom  Adams,  Governor's  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12423,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1888 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  City,  Utah  84114. 


Telephone:  (801)  538-1535,  FAX:  (801) 
538-1547 

West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248 

Wisconsin 

Jeff  Smith,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Deptutment  of 
Administration,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868,  Madison, 
Wisconsin  53707,  Telephone:  (608)  266- 
0267,  FAX:  (608)  267-6931 

Wyoming 

Matthew  Jones,  State  Single  Point  of  Contact, 
Office  of  the  Governor,  200  West  24th 
Street,  State  Capitol,  Room  124,  Cheyenne, 
Wyoming  82002,  Telephone:  (307)  777- 
7446  FAX:  (307)  632-3909 

Territoriea 

Guam 

Mr.  Giovanni  T.  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O.  Box 
2950,  Agana,  Guam  96910,  Telephone: 
011-671-472-2285,  FAX:  011-671-472- 
2825 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Plaiming  Board, 
Federal  Proposals  Review  Office,  Minillas 
Government  Center,  P.O.  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6190,  FAX: 
(809)  724-3270;  (809)  724-3103 

North  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer,  State 
Single  Point  of  Contact,  Ofice  of 
Management  and  Budget,  Office  of  the 
Governor,  Saipan,  MP,  Northern  Mariana 


Islands  96950,  Telephone  (670)  664-2256, 
FAX:  (670)  664-2272 
Contact  Person: 

Ms.  Jacoba  T.  Seman,  Federal  Programs 
Coordinator,  Telephone  (670)  644-2289, 
FAX:  (670)  644-2272 

Virgin  Islands 

Nels^  Bowry,  Director,  Office  of 
Management  and  Budget,  >41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  all  questions  and 

correspondence  about  intergovernmental 

review  to: 

Linda  Clarke,  Telephone:  (809)  774-0750. 
FAX:  (809)  776-0069 

In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs,"  this  listing  represents  the 
designated  State  Single  Points  of  Contact 
The  juhsdications  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPUCANTS  ARE  STILL  EUGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE,  TERRITOTY,  COMMONWEALTH, 
ETC  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT."  STATES  WITHOUT 
"STATE  SINGLE  POINTS  OF  CONTACT" 
INCLUDE:  Alabama,  Alaska,  American 
Samoa,  Colorado,  Connecticut,  Kansas. 
Hawaii,  Idaho,  Louisiana,  Massachusetts, 
Palau,  Minnesota,  Montana,  Nebraska,  New 
Jersey,  Oklahoma,  Oegon,  Pennsylvania, 
South  Dakota,  Tennessee,  Vermont,  Virginia, 
and  Washington.  This  list  is  based  on  the 
most  current  information  provided  by  the 
States.  Information  on  any  changes  or 
apparent  errors  should  be  provided  to  the 
Office  of  Management  and  Budget  and  the 
State  in  question.  Changes  to  the  list  will 
only  be  made  up>on  formal  question.  Changes 
to  the  list  will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this  listing  is 
published  biannually  in  the  Catalogue  of 
Federal  Domestic  Assistance. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-OO43 


I    TYPE  Of  SUBMISSION: 
AppkcMion 

Q  Cooctnjciwn 

LJ  NonConsIrucIion 


Praappkcstion 
[J  Connniciion 

Lj  Non- Construction 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


4   DATE  RECEIVED  BY  FEDERAL  AOENCY 


Appkcani  W«ititNr 


StM»  Ap«iticitB«  Wwttitwr 


F«d«ral  Wontifwr 


5    *P«>t.lCAIjT  INFORMATION 


LtgM  Usnta 


AMrMt  ignm  coy.  county,  sun.  mnd  Bp  eoOml: 


8.  EMPLOYER  OENTTICATION  NUMBER  lEMI: 


8   TYPE  Of  APfMCATION 

O  New      LJ     Commuaiion  Q  R*v»ion 

It  R«v«ion   entar  apprepnal*  lattorUI  m  box(««l    I       I        I       I 

A..lncfUM  Award      B.  OMmaaa  Award      C.  bwfMM  Duration 
D.  Otcnmm  Duration    Ottiar  Itp^cifyl: 


10   CATALOG  Of  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE 


1 2    AREAS  AFFECTED  BY  PROJECT  /Cilma.  Countm*.  Stmt—,  ate.): 


13    PROPOSED  PROJECT 


Stan  Oau 


Ending  Data 


OrgarMzational  Unit: 


Nama  and  tataphona  numbar  el  paraon  to  ba  eontaetad  on  mattara  mvolvaig  ttiia 
appl«cation  (giv  tarn  eod»l 


7.  TYPE  OF  APruCANT:  MMart 


•!•  Mliar  m  box) 


D 


A.  Stata 

B.  County 

C.  IMuiMcipal 

D.  Townatvp 

E.  Intaratata 

F.  Iratannunicioal 
6.  Spociat  Diatfict 


H.  Indapandant  School  Dtat. 

I.  Stalo  Controllad  Inatitulion  of 

J.  ftivata  UravaiaitY 

K.  Indian  Tiiba 

L.  Indnndual 

M.  Profit  Organuation 

N.  Ot»»ar  ISpacifyl 


Hiahar  Laamno 


9.  NAME  OF  FEOeUL  AQBICY: 


1 1 .  DCSCfUFTIVE  TTOE  OF  APPtJCANT  S  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Apptcant 


15    ESTIMATED  FUNDING 


FadarM 


c       Stata 


d.      Local 


•       Othar 


t       ^ogram  Incoma 


S       TOTAL 


00 


.00 


.00 


.00 


.00 


CO 


.00 


IB.   IS  APnJCATWN  SUBJECT  TO  REVCW  BY  STATE  EXECUTIVE  ORDER 
12372  PROCESS? 

a.   YES.  THIS  PREAPfnjCATKM/APfllCATION  WAS  MADE  AVAILABU 
TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR 
REVCWON: 


DATE. 


b.   NO.  D  PROGRAM  B  NOT  COVERED  BY  E.O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
BE^EU 


17.  IS  TME  APPUCANT  DELMOUENT  ON  ANY  FEOSUL  0CBT7 
Q  Yaa  H  'Yaa.*  attach  an  aj^tenation.  Q    No 


18.   TO  TME   BEST  OF  MY   KNOWLEDGE   AND  BEUEF.   ALL  DATA  M  THIS  APPUCATI0N/PREAPPUCAT10N   ARE  TRUE   AND  CORRECT      THE  DOCUMENT  HAS 
BEEN  DULY   AUTHORIZED  BY   THE   GOVERNMG  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WtU  COMPLY   WITH  THE  ATTACHED  ASSURANCES  f  THE 
ASSISTANCE   IS  AWARDED 


a.  Typad  Nama  of  Authonzad  Rapraaamatww 


b.  TWa 


d   Signatura  o)  Authonzad  RaproaantaHwa 


c.  Tataphona  Numbar 


a.  Data  Signad 


PUKiM  EdKan  UmM> 
Aiahaiaad  lor  Local  RatiiMlHiUMi 


Fam  434  <RiV  4.82) 
by  OMB  Caaidar  A-IOI 


MJJNQ  COOC  4184-01-C 
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Ins?nu"ii.;iis  tor  Thr  ■>>    4„4 

huDHC  reportuig  Duraen  lor  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicable)  &  applicant's 
control  number  (if  applicable.). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identiner  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(ESN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  fundingA)udget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
profect 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities.) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
district  and  any  district(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemeatal  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
items  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  quesbon  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  allowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application 
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iBBtrnctions  for  the  SF  424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043).  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructioiis 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  aimual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  function  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  of  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4,  Columns  (c)  Through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amoimt(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  total  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  colunm  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines 
1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Colunms  (lH4),  Line  6k,  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount  Show 
under  the  program 

Section  C.  Non-Federal  Resounxs 

Lines  8-11  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  of  a  separation  sheet.  ' 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 


Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  ail 
other  sources. 

Column  (e) — Enter  totals  in  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  of  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  &t>m  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completml 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — NoD-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  pter  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
conunents  regarding  the  burden  estimate  or 
any  other  as()ect  of  this  collection  of 
information,  including  suggestions  for 


UMI 


i^eaeral  Register  /  Vol.  62,  No.  115  /  Monday,  June  16,  1997  /  Notices 


''?B43 


reducing  this  burden,  to  the  OfBce  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  205O3. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
applicable  to  your  project  or  program.  If  you 
have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding 
agencies  may  require  applicants  to  certify  to 
additional  assurances.  If  such  is  the  case,  you 
will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  United  States,  and  if 
appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appeamnce  of  personal  or  organizational 
conflict  of  interest,  or  {>ersonal  gain. 

Will  initiate  and  complete  the  work  within 
the  applicable  time  frame  after  receipt  of 
approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscriminatioiL  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (a)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (I)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitotion  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§S  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 


3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  RighU  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Proj>erty  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Hatch  Act  (5  U.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copvland  Act  (40 
U.S.C.  §§  276c  and  18  U.S.C.  $$  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(E.O.)  11514;  (b)  notification  of  violating 
hcilities  pursuant  to  E.O.  11738;  (c) 
protection  of  wetlands  pursuant  to  E.O. 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  E.O.  11988; 
(e)  assurance  of  project  consistency  with  the 
approved  State  management  program 
developed  under  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  §§  1451 
et  seq.);  (f)  conformity  of  Federal  actions  to 
State  (Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of  1955, 
as  amended  (42  U.S.C.  §97401  et  seq.);  (g) 
protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (P.L  93- 
523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973,  as  amended,  (PL  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
riven  system. 


13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470)  E.O.  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Leed-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Learning  and  other 
Non-profit  Institutions. 

18.  Will  comply  with  all  applicable 
requirements  of  ^1  other  Fednal  laws, 
executive  orders,  regulations  and  poUciea 
governing  this  program. 

Signature  of  authorized  certifying  official 

Title 

Applicant  organization 

Date  submitted 

Caitification  Regarding  Debannent, 
Suspension,  and  (Xhm  laipHMihility 
Matters — Fiiiiiiij  rnnifiidTnMsi  tiiiiii 

Instmctions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  proapectiva  primary  piarticif>ant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
inrill  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  bilure  of  the  prospwctive  primary 
participkant  to  furnish  to  certification  or  an 
explanation  shall  disqualify  such  p>erson 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upwn  which 
reliance  placed  when  the  depMilinent  or 
agency  determined  to  enter  into  this 
transaction  If  it  is  later  determined  that  the' 
prospective  primary  p>articip>ant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  depiartment  or 
agency  may  terminate  this  transaction  for 
cause  or  default 
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4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  propiosal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction.  partici(}ant,  person,  primary 
covered  transaction,  princi[)al,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  firimary  ptarticipant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4.  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  particip>ant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Elxclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transaction  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proptosed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  bom 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
£aith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participation  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
puticipont  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  a  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  p>articipatioa  in 
this  transaction,  in  addition  to  other 


remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participants 
certifies  to  the  best  of  it^  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  prarforming  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposaj  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
partici()ant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntaiy 
Exclusion — Lower  Tier  Covered 
Transactions 

Instruction  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upton  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  pros{>ective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

2.  The  prosp>ective  lower  tier  [>articip)ant 
shall  provide  immediate  written  notice  to  the 
p>erson  to  which  this  proposal  is  submitted  if 
at  any  time  the  prosp>ective  lower  tier 
p>artici{>ant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  p>articip>ant,  p^erson,  primary 
cover«d  transaction,  princi{>al,  prjpxMal,  and 


voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
pierson  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prosp>ective  lower  tier  participant 
agrees  by  submitting  this  prop>osal  that,  [Page 
33043]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  p>erson  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  susp)ended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prosp>ective  lower  tier  particip>ant 
further  agrees  by  submitting  this  prop)osal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  p)articip>ation  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
p>articipant  in  a  lower  tier  covered 
transaction  that  it  is  not  prop>osed  for 
debarment  under  48  CFR  part  9,  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  p>articip>ant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
foith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participiant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
{lereon  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
(Mragraph  5  of  these  instructions,  if  a 
p>articip>ant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  p>erson  who  is  prop>osed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  susp>ended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participant  in  this 
transaction,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
de[>artment  or  agency  with  which  this 
transaction  originated  may  puraue  available 
remedies,  including  su8p>en8ion  and/or 
debarment. 


Certification  Kt-vjdraini:  !>fOdrmfn!. 
Suspemion,  Inehuibilitv  ,)<:  V  o!uiii,t;-. 
Exdnaion — Lower  I  la  Covered  1  raiutactioii 

(1)  The  pro8p>ective  lower  tier  p>articip>ant 
'.ertifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  propMsed  for 
debarment,  declared  ineligible,  or  voluntarily 
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excluded  from  participation  in  this 
transactioQ  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prosp)ective  participant  shall  attach  an 
explanation  to  this  proposal. 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart,  F.  Sections  76.630  (c)  and  (d)(2)  and 
78.645  (a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  ST  ATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Defiartment  of  Health  and  Human  Services, 
the  central  pint  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Defrartment  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW., 
Washington.  DC  20201. 

r^Ttification  Reijarrfinfe  Drue  Free 

'A  !,»rkpl.ii  e  Rf-^qui.T'rnf'nSs  :  ^n^l^uctioDa  Cdf 

Certification) 

1.  By  signing  and/ or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  feet  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  Mse 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug- Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals, 
Alternate  D  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(8)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-&ee  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  op>eration,  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  haUs  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 


common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manu&cture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employes:  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  ftayroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matrhing 
requirement);' consultants  or  independent 
contractors  not  on  the  grantee's  payroll;  or 
employees  of  subrecipients  or  subcontractors 
in  covered  workplaces). 

Certification  Reg ,i;^!nK  :>rug-Free 
Workplace  Raquiremtinu 

Alternate  I.  (Gmntees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-hee  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufocture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

fb)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upKsn  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
wiU— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)^  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 


later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  numbers  (s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2],  with  respect  to  any 
employee  who  is  «o  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  fisith  eSbrt  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant 
Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code) 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  D.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number(s)  of  each  affiected 
grant 

[55  FR  21690,  21702,  May  25,  1990| 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  [>aid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 


of  Congress,  an  orncer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officar  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 


tiiu  ftwdiu  uuuuniciiis  iuT  all  suDawarus  ai  aii 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insumnce 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

fitie 


Organization 


Date 

BIUJNG  COOe  41S4-01-P 


1997 
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DISCLOSURE  OF  LOBBYING  ACT^VI^'ES 


AnprovM  by  QMS 
0348-0046 


Complete  this  form  to  dts    ;  se    icr  ying  actrvities  pursuant  to  31  U.S.C.  1352 
(Se'     "  "se  for  public  burden  disclosure.) 


1.  Type  of  FfjfJu's   Action: 

D 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Fed«ra"  Action: 

n 


a.  bid/offer /application 

b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

D  Prime  □    Subawardee 

Tier ,if  known. 


Congressional  District,  if  known 


6.  Federct!  {><;ca<^^-^-%' 


iyeocy: 


3.  Report  Type: 

□       a.  initial  filir>g 
b.  material  change 


For  material  change  only 
Year Quarter, 

date  of  last  report_ 


5    -  i-e;.,>r  :r  .  Entity  in  No.  4  is  Subawardee.  Enter  Name  and 

;.■^,■^:„'. ,  of  Prime: 


Congress  I  f>naJ  Otstrict,  if  known 


7    '"ftde**  f**->9fftn    **a"r"'€!  r»«- 'itJtion: 
cfDA  NL«Tit>«/    if  appiicable: 


8.  (^ue^a.  Action  Number,  if  knowir. 


II 


10.  a.  Name  and  Address  of  Lobbying  Reai<^T^3nt 
(if  individual,  last  name,  first  namt     v; 


9.    --Vw^'C    A.'T>Our 
• 


.8  o^,. ».-.  rr: 


b.  Individuals  Per^Dr^ing  <;»Yicas, 
(incluor,      :_ie  :   '  >     nt  from  No.  10a) 

Hast  name,  first  name.  Ml): 


Hems  1 1  through  1 5  arr-  -^e'r'ed. 


16  InlormMion  raquMted  through  this  form  a  authonzad  by  title  31 
U.S.C.  taction  1352.  This  dadoaur*  of  lobbying  activitiM  is  ■ 
maiorial  r«pra««nt«ion  of  (act  upon  which  rakanc*  waa  ptacad  by  tha 
tier  above  wher  '^  >«  '.urmaction  waa  made  or  antared  into.  Thia 
dieclosura  «  reQu  s^j  ,  s  .x  to  31  U.S.C.  1352.  Thia  mformation 
will  be  reported  to  the  Cony  w«t*  #»f^v  «^.^t..,«'y  arx^  ^U'  r?  «vai<«ble  for 
public  inspection-  Any  pers  ;■  -->  c  »»*•  ■ -^  -.  mj,j.  oc  .)'»^oeure 
shall  be  subiact  to  e  civil  par\«tty  ol  <  tvt  »■  t' 0.000  and  not 
more  than  1 100.000  for  each  such  '».'-.  - 


Signature: 


Prim  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Atithorind  for  Local  Raproduebon 
Standard  Form  -  LLL 


B:.-  HC    ..'Dt    .'ft*-01-C 


3Zb48 
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Certification  Regarding  EnTironmental 
Tobacco  Smoke 

Public  Law  103-277,  Part  C— 
Enviromneatal  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  cara,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  focilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SlOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
resfjonsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  to  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

(FR  Doc.  97-15705  Filed  6-13-fl7;  8:45  am) 
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AGENCY:  Center  for  Mental  Health 
:3ervices  (CMHS),  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  DHHS. 

ACTION:  Planned  single-source  award  to 
support  mental  health  outreach  to  coal 
miners,  farmers,  and  their  fomilies. 

SUMMARY:  This  notice  is  to  provide 
.ai^rmation  to  the  public  concerning  a 
plaimed  single-source  award  by  the 
CMHS/SAMHSA  to  the  Farm  Resource 
Center  (FRC)  of  Cairo,  Illinois,  to  fund 
the  "Mental  Health  Outreach  to  Coal 
Miners.  Farmers,  and  their  Families" 
project.  Upon  receipt  of  a  satisfactory 
application  that  is  recommended  for 
approval  by  an  Initial  Review  Group 
and  the  CMHS  National  Advisory 
Council,  up  to  $300,000  in  Federal 
funds  may  be  awarded  to  the  FRC  for 
each  of  the  2  years  of  this  program. 

This  is  not  a  formal  request  for 
applications.  Grant  funds  will  be 
provided  only  to  the  FRC. 

Authority/ justification:  This  grant 
will  be  made  imder  the  authority  of 


Section  520A  of  the  Public  Health 
Service  Act  (42  USC  290bb-32). 

Eligibility  for  this  grant  award  is 
limited  to  the  Farm  Resource  Center 
(FRC)  of  Cairo,  Illinois.  The  FRC  has 
provided  mental  health  and  substance 
abuse  outreach  services  in  rural  Illinois 
since  1986.  FRC  has  provided 
counseling  to  farmers,  coal  miners  and 
their  families,  established  a  Statewide 
hotline,  and  utilized  outreach 
coimselors  to  work  with  rural  families 
in  their  homes  to  address  problems  such 
as  depression,  alcoholism  and  domestic 
violence. 

FRC  is  uniquely  qualified  to  carry  out 
the  goals  of  this  program  in  that  it  has 
the  distinction  of  being  the  only  suitably 
located  organization  with  extensive 
experience  in  linking  coal  miners, 
feirmers,  and  their  families  with  mental 
health  and  substance  abuse  services.  As 
part  of  their  program,  FRC  has  recruited, 
trained,  and  dispatched  volimteers  to 
provide  outreach  and  counseling 
services  to  the  target  population. 
Further,  because  of  this  and  their  years 
of  experience  and  organizational 
readiness,  the  FRC  can  deliver  services 
immediately  to  those  in  need. 

Background:  A  significant  portion  of 
the  adiilt  population  in  the  United 
States  reports  experiencing  personal  or 
emotional  problems  in  the  course  of  a 
year.  Half  of  these  people  say  they  are 
tmable  to  solve  their  problems,  and 
approximately  one-third  report  they  are 
unable  to  do  anything  to  make  their 
problems  more  bearable;  yet  relatively 
few  seek  help.  Therefore,  outreach 
services  are  important  to  engage  more 
persons  into  appropriate  services. 
Outreach,  when  carried  out 
aggressively,  can  engage  and  empower 
coal  miners,  farmers,  and  their  families 
by  giving  them  access  to  needed  mental 
health  services. 

The  effects  of  economic  stress  are 
pervasive  in  rural  areas,  and  coal 
miners,  farmers,  and  their  families  have 
been  particularly  hard  hit. 
Unemployment  and  underemployment 
have  resulted  in  a  high  incidence  of 
problems  including  alcohol/drug  abuse, 
family  violence,  depression,  suicides, 
and  other  stress-related  symptoms.  This 
grant  is  intended  to  address  the  mental 
health  needs  of  a  wide  range  of  rural 
population  groups  including  the  poor, 
the  elderly,  the  disabled,  women 
(partictilarly  those  of  child  bearing  age), 
and  minority  populations  in  Illinois  and 
West  Virginia. 

The  proposed  project  will  serve  as  a 
national  demonstration  site  on  the 
development  and  implementation  of 
outreach  to  rural  families  who  are 
experiencing  mental  illnesses  or  are  at- 
risk  of  developing  mental  illnesses. 


Dated:  June  10, 1997. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  97-15754  Filed  6-13-97;  8:45  am) 
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SuDstance  ADuse  ana  Mt»n!ai  Heaitn 
Ser^fices  Adrninistrat'on  U  S  -Mexico 
Border  f^out-Siate  Substance  Abuse 
Initiative 

AGB4CY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Mental  Hesdth  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Availability  of  funds  for  grant 
awards  to  the  Single  State  Alcohol  and 
Drug  Abuse  Agencies  (SSAs)  of  Arizona, 
California,  New  Mexico  and  Texas  for 
delivery  of  commimity-based  substance 
abuse  prevention  programs  and  services. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  CSAP  is  making  available 
approximately  $800,000  for  four  awards 
of  $200,000  each  in  FY  1997  to  these 
State  governments  so  they  may  provide 
commimity-level  substance  abuse 
prevention  services  in  U.S.  tovms  and 
communities  within  60  miles  of  the 
U.S.-Mexico  Border.  Upon  receipt  of 
satisfactory  applications  that  are 
recommended  for  approval  by  an  Initial 
Review  Group  and  the  CSAP  National 
Advisory  Council,  Federal  funds  may  be 
awarded. 

Eligibility  for  these  funds  is  limited  to 
the  SSA  in  the  states  of  Arizona, 
California,  New  Mexico  and  Texas — the 
only  states  that  are  on  the  U.S.-Mexico 
border.  Grants  may  be  awarded  to  the 
SSA,  which,  in  turn,  will  issue 
subgrants  or  contracts  for  locally 
developed  prevention  programs  and 
services.  Subrecipients  could  include: 
local  prevention  providers,  local  civic 
groups  and  associations,  county 
prevention  councils,  and  other  health- 
oriented  providers  that  apply  on  behalf 
of  themselves  or  on  behalf  of 
community-based  anti-drug  coalitions. 
Applicants  are  encouraged  to  consider 
community  i>artnerships  and  coalitions, 
which  may  be  strategically  located  and 
well  suited  to  administer  community- 
based  prevention  activities  along  the 
border. 

The  U.S.-Mexico  Border  Initiative  is 
consistent  with  the  ONDCP  and  HHS/ 
SAMHSA  approach  for  working 
collaboratively  with  State  agencies  and 
local  commtuities  to  refine  and 
strengthen  their  ability  to  provide  more 
efficient  and  responsive  prevention 
services.  Accordingly,  eligibility  is 
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limited  to  tiie  SSA  so  that  consistent 
State-wide  strategies  on  substance  abuse 
prevention  will  be  implemented  in  the 
targeted  border  areas.  The  SSA  is  also 
the  administrator  of  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  Block  Grant,  which  sets  aside  20 
percent  of  the  funds  for  primary 
prevention  activities.  This  set-aside  is  a 
large  resource  available  to  the  State  for 
prevention  activities,  and  could  be  used 
to  expand  support  for  the  resources 
available  under  this  initiative. 

The  SSA's  historic  leadership  role 
and  commitment  to  substance  abuse 
prevention,  along  with  the 
infrastructure  developed  through  the 
SAPT  Block  Grant  funds,  can  spur  the 
support  of  other  State  and  community 
organizations  to  ensure  that  border 
substance  abuse  prevention  initiatives 
assume  a  high  priority.  » 

The  SSAs  are  responsible  for  ensuring 
community-based  prevention  program 
development  in  all  conmiunities  within 
the  State.  Therefore,  SSAs  operate  at  an 
optimum  jurisdictional  level  to  support 
the  type(s)  of  activities  required  for 
overseeing  this  multi-community, 
border  area  effort.  In  particular,  their 
broad-based  authority  will  help  ensure 
the  following:  (1)  successful 
implementation  of  the  State  evaluation 
plan,  which  requires  the  sharing  of  data 
and  information  across  subrecipient 
projects;  (2)  optimal  use  of  the  State's 
technical  assistance  resources  to 
support  border  efforts  implemented 
with  these  grant  funds;  and  (3)  greater 
likelihood  of  sustaining  these 
prevention  efforts  following  the  end  of 
the  Federal  grant  period. 

Moreover,  SSAs  have  access  to  both 
border  area  and  State-wide  sul>stance 
abuse  incidence  and  prevalence  data. 
They  are  uniquely  positioned  to  track 
State-wide  and  border  community 
trends,  assess  the  severity  of  substance 
abuse-related  problems,  and  identify 
appropriately  targeted  programmatic 
responses. 

Finally,  by  continuing  to  work 
cooperatively  with  the  State  Border 
Health  Desks,  which  were  established  to 
address  the  specific  needs  of  the  border, 
SSAs  further  strengthen  their  ability  and 
authority  to  carry  out  the  U.S.-Mexico 
Border  Initiative.  Working  together,  the 
SSAs  and  the  Border  Health  Desks  help 
ensure  that  the  most  appropriate 
subrecipient  communities  with 
concentrated  substance  abuse 
prevention  needs  will  receive  these 
limitad  grant  funds. 

Antkraity:  Awards  will  be  made  under  the 
authority  of  Section  501  (d)  (5)  of  the  Public 
Health  Service  Act,  as  amended  [42  USC 
290aa). 


The  Catalog  of  Federal  Domestic 
Assistance  (CDFA)  number  is  93.230. 
CONTACT:  Dan  Fletcher,  Division  of  State 
and  Community  Systems  Development, 
Center  for  Substance  Abuse  Prevention, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  n, 
9th  floor,  5600  Fishers  Lane,  Rockville, 
MD  20857,  301)  443-5660. 

Dated:  June  10, 1997. 
Richard  Kopanda, 
ExecuUve  Officer,  SAMHSA. 
[FR  Doc.  97-15706  Filed  &-13-97;  8:45  am] 
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Notice  ct  i^roposec  "^»c>rr-.aiion 
Cnnectio'"'  'or  PuDiic  Cc^.^ent 

AGENCY:  Government  National  Mortgage 
Association,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  15, 1997. 
ADDSSSSES:  Interested  persons  are 
Uivuea  to  submit  conaments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  K.  Suarez,  Government  National 
Moitgage  Association,  Office  of  Policy, 
Program  and  Risk  Management, 
Dep>artment  of  Housing  and  Urban 
Development,  451— 7th  Street,  SW.. 
Room  6226,  Washington,  DC  20410. 
FOR  FURTHER  INFORM  A  ^sOs  CONTACT: 
Sonya  K.  Suarez,  oa  (^.u^,  /o8-2772 
(this  is  not  a  toll-free  nimiber)  for  copies 
of  the  proposed  forms  and  other 
available  dnruments 
SUPPLEMENTARY  INFORMATION    The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  afiected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  pro(>er 
performance  of  the  fimctions  of  the 
agency,  includii^  whether  the 
information  will  have  practical  utility; 


(2)  Evaluate  the  accuxacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Issuer's  Monthly 
Remittance  Advice 

OMB  Control  Number:  2503-0015 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
collection  of  information  is  used  to 
advise  each  security  holder  of  the 
current  month's  account  transactions 
and  calculation  of  holder's  fractional 
share  of  total  cash  distribution. 

Agency  form  numbers:  HUD  11714 
andHUDll714SN 

Members  of  affected  public:  Business 
or  other  for-profit  and  the  Federal 
Government 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hour  of  response: 

Reporting  Burden: 
Total  responses  per  respondent  =  *  5% 
of  372,886  outstanding  pools  = 
18,644-t^20  issuers  =  19,264. 

Total  annual  responses  =  19,264x12 
months  =  231,168. 

Total  burden  hours  =  231,168x(Vte  hr) 
=  3,853. 

*  Average  monthly  responses  per 
respondent 

Status:  Extension  of  a  currently 
approved  collection. 

Aotfaority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  June  2. 1997. 
Geoi^  S.  Aodenon, 
Executive  Vice  President,  Government 
National  Mortgage,  Association. 
[FR  Doc.  97-15671  Filed  6-13-97;  8:45  am) 
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5vMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  15. 1997. 
4 : 3  fl  f  ss  t  S:  Interested  persons  are 
iiiviicu  m  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Ms.  Ruth  Wright,  Reports  Liaison 
Officer,  Office  of  Lead  Hazard  Control, 
Department  of  Housing  and  Urban 
Development.  451— 7th  Street,  SW., 
Room  B-133,  Washington.  IX:  20410. 
FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  A.  Haley,  (202)  755-1805,  ext. 
126  (this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  data  collection 
nstruments. 

SUPPt-EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  emd  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

TiUe  of  Proposal:  Current  Population 
Survey  (CPS)  Lead  Paint  Hazards 
Awareness  Supplement. 

OKW  Control  Number,  if  applicable: 
25390006. 

Description  of  the  need  for  the 
information  and  pmposed  use:  The 
Department  of  Housing  and  Urban 
Development  is  requesting  renewal  of 
clearance  for  the  collection  of  data 
concerning  the  Lead  Paint  Hazards 
Awareness  Supplement  to  be  conducted 
in  conjunction  with  the  December  1997 
CPS.  Title  13.  United  Slates  Code. 
Section  182;  and  Title  29  United  States 


Code,  Sections  1-9,  authorize  the 
collection  of  CPS  information.  The 
Census  Bureau  will  collect  the 
supplemental  data  in  compliance  with 
the  Privacy  Act  of  1974  and  0MB 
Circular  A-130.  The  Department  of 
Housing  and  Urban  Development  (HUD) 
sponsored  the  supplement  questions, 
which  were  previously  collected  in 
December  1994. 

This  survey  provides  information  that 
is  suitable  for  the  planning  and 
evaluation  of  Title  X  of  the  Housing  and 
Community  Development  Act  of  1992. 
The  supplement,  which  was  conducted 
in  December  1994,  will  serve  as  a 
benchmark  for  determining  awareness 
to  the  hazards  of  lead-based  paint  before 
the  disclosure  requirement  of  Title  X 
which  went  into  effect  in  December 
1996. 

The  disclosure  requirement  mandates 
that  landlords  and  sellers  of  dwellings 
built  before  1978  disclose  to  potential 
renters  or  buyers  the  potential  for  the 
presence  of  lead-based  paint  and  the 
hazards  associated  with  lead-based 
paint.  The  1977  supplement  will  be 
used  to  measure  the  change  in 
awareness  for  the  hazards  associated 
with  lead-based  paint  since  the 
disclosure  requirement  went  into  effect 
and  assist  state  and  local  governments 
with  lead  hazard  awareness  education 
program  development. 

The  lead  paint  hazards  awareness 
information  will  be  collected  by  both 
personal  visit  and  telephone  interviews 
in  conjunction  with  the  regular 
December  CPS  interviewing.  All 
interviews  are  conducted  using 
computer-assisted  interviewing. 

Agency  form  numbers,  if  applicable: 
There  are  no  forms.  All  interviewing  is 
computerized. 

Members  of  affected  public: 
Households. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Estimated  Number  of  Respondents: 
48,000  per  month. 

Estimated  Time  Per  Response:  8.3 
minutes. 

Frequency  of  Response:  Once — 
December  1997. 

Estimated  Total  Aimual  Burden 
Hours:  6,640. 

Estimated  Total  Aimual  Cost: 
$388,172. 

Status  of  the  proposed  information 
collection:  Revision  of  a  ciirrently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35. 
as  amended. 


Dated:  May  28. 1997. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control. 
(FR  Doc.  97-15672  Filed  6-13-97;  8:45  am) 
BIUJNQ  CODE  421<Mi1-M 


D?PA.-r""M£;N  '    0''  mOUSsNGAND 


[Docket  No.  FR 


N>    <Sa] 


Notice  01  "-'oyosec  -nformation 
Collection  fo«  f^uouc  Con-men?^; 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  15, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Room  4238.  Washington,  DC  20410- 
5000. 

FOR  FURTHEH  iNFOftMAfSON  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-fr«e 
number.) 

SUPPLEMENTARY    NFORMATiOH;  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necesseuy  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
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appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  PHA-Owned  or 
Leased  Projects,  Maintenance  and 
Operation — Resident  Allowance  for 
Utilities  Documentation. 

0MB  Control  Number:  2577-0062. 

Description  of  the  need  for  the 
information  and  proposed  use:  Hoiising 
Agencies  (HAs)  provide  their  residents 
with  reasonable  amounts  of  utilities  as 
part  of  Family  Gross  Rents.  These 
amounts  are  called  Tenant  Allowance 
for  Utilities.  HUD  regulations  provide 
criteria  which  HAs  are  to  use  to 
determine  utility  allowances.  In  order 
for  HAs  to  prove  that  their  allowances 
reflect  reasonable  amounts  of  utilities, 
there  is  a  need  for  documentation  on 
how  it  is  determined. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State, 
Local  or  Tribal  Governments  Estimation 
of  the  total  number  of  hours  needed  to 
prepare  the  information  collection 
including  number  of  respondents, 
frequency  of  response,  and  hours  of 
response:  3400  respondents,  one-time 
documentation,  1.9  hour  average  per 
documentation,  6,236  total 
recordkeeping  burden. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Auttiority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  June  5. 1997. 
Kevin  Emanuel  Marchnun, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-15673  Filed  6-13-97;  8:45  am) 
BiLUNG  CODE  4210-33-M 


DEPARTMENT  Qf  mquSING  anQ 
URBAN  DEVElOPMEN- 

[DocKet  No   TR  4238- -N  031 

Notice  o«  Proposed  infornabo^ 
Cohoction  for  Public  ComiTten' 

AGEXt  *   Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES   "omments  due;  August  15, 1997. 
ADORtSSES:  Interested  persons  are 
invited  to  submit  comjnents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Nimiber  and  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  Jones, 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW., 
Room  7232.  Washineton.  DC  20410. 
FOR  Further  informa'io*v  contact: 
Cliff  Taffet,  telepnone  UU2j  708-3226 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents. 
SUPPI-EMBfTARY  INFORMA  -OK   The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  (NOFA)  for  the 
Homeownership  Zone  Program. 

OMB  Control  Number,  if  applicable: 
2506-0164. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collection  is  essential  so 
that  HUD  staff  may  determine  the 
eligibility,  qualifications  and  capability 
of  applicants  to  carry  out 
Homeownership  Zone  activities,  HUD 
will  review  the  information  provided  by 
the  applicants  against  the  selection 
criteria  contained  in  the  NOFA  in  order 
to  rate  and  rank  the  applications  and 
select  the  best  and  most  qualified 
individual  applications  for  funding. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  Eligible 
applicants  are  units  of  general  local 
government 


Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

The  estimated  number  of  respondents 
is  70. 

The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time. 

Total  Estimated  Hours  (®  100  hours 
per  response):  7000. 

Status  of  the  proposed  information 
collection:  OMB  has  approved  this 
information  collection  on  an  emergency 
basis.  This  approval  extends  uiUU 
August  31,  1997. 

Anthtwlty:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  )une  9. 1997. 
Jacquie  Lawing, 

General  Deputy  Assistant  Secretary. 
[FR  Doc.  97-15674  Filed  6-13-97;  8:45  am] 
BIUJNO  CODE  4210-3»-M 


DEPARTMENT  OF  THE  irfTERIOR 

Rsh  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  on  July  9  to  review 
proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  for  funding  approval.  The 
meeting  is  open  to  the  public. 
DATES:  July  9,  1997,  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lombard  Hotel,  2  Lombard  Place, 
Winnipeg,  Manitoba,  Canada  (204-957- 
1350).  The  North  American  Wetland 
Conservation  Council  Coordinator  is 
located  at  the  Fish  and  Wildlife  Service, 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive.  Room  110,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Byron  Kenneth  Williams,  Coordinator, 
North  American  Wetlands  Conservation 
Council,  (703)  356-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (F*ub.  L. 
101-233, 103  StaL  1968,  December  13. 
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1989.  as  amended),  the  North  American 
Wetlands  Conservation  Council  is  a 
Federal-State-private  body  which  meets 
to  consider  wetland  acquisition, 
restoration,  enhancement  and 
management  projects  for 
recomm;!ndation  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  Proposals  from  State, 
Federal,  and  private  sponsors  require  a 
minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  June  6,  1997. 
John  G.  Rogers, 

Acting  Ditector.  U.S.  Fish  and  Wildlife 
Service. 

fFR  Doc.  97-15680  Filed  6-13-97;  8:45  am] 
<V\XIHQ  COM  43ia-«6-M 


DfcPArt  I  M£NT  OF  THE  INTEmOR 

Bureau  o^  Larf*.  Manaopnient 

[CO-010-07-1020-00-241A] 


A  a  V  i  so  ry  f 


»a    Resource 


AGENCY:  tiiiTuau  ut  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meetings  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Friday,  July  11, 
1997,  in  Craig,  Colorado. 

DATES:  Friday,  July  11.  1997. 

ADDRESSES:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM).  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970) 244-3037. 

SUPPt.EMENTARY  INFORMATION:  The 
meeting  will  be  held  at  the  Shadow 
Mountain  building,  1055  County  Road 
7,  Craig,  Colorado.  Agenda  items 
include  subcommittee  reports,  draft 
3809  mining  regulations,  and 
wilderness  inventory  update. 

All  resource  advisory  council 
meetings  are  open  to  the  public, 
biterested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meetings.  Fer-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 


Dated:  June  4.  1997. 
Mark  T.  MorM, 

Grand  function/Craig  District  Manager. 
[PR  Doc.  97-15661  Filed  6-13-97;  8:45  am] 
BIUJNQ  OOOe  4319-7D-P 

DEPARTMENT  OF  THE  INTERIOR 
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Notice  ot  :nven«af>  ufifT 
Native  American  Hufrtar 
Assoclalad  Funerary  ot 
Possession  of  Sitka  Na? 
Park,  Nationa  ^  u*.  '=:.<-r. 


■'•  on  for 
'  oainsand 

!>  In  the 
-->'  Historical 


AGENCY:  National  Park  Service 
ACTKM:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Grave  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  Sitka  National 
Historical  Park,  National  Park  Service, 
Sitka.  AK. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  professional  staff  of  the 
National  Park  Service  in  consultation 
with  representatives  of  the  Sitka  Tribe 
of  Alaska  and  the  Central  Council  of 
Tlingit  and  Haida  Tribes  of  Alaska. 
Representatives  of  Shee  Atika, 
Incorporated  and  Sealaska  Heritage 
Foundation  have  been  kept  aware  of  the 
formal  correspondence  and  consultation 
results. 

In  1958  cremated  human  remains 
representing  one  individual  were 
illegally  removed  from  a  burial  cave  in 
the  Siginaka  Islands  by  National  Park 
Service  and  University  of  Alaska 
personnel  following  a  discussion  of  the 
site  with  Tlingit  elders.  No  known 
individuals  were  identified.  The  22 
associated  funerary  objects  include 
seventeen  wood  fragments,  four  spruce 
rope  fragments,  and  one  hammered 
copper  band. 

The  cave  from  which  the  human 
remains  emd  associated  funerary  objects 
were  recovered  was  identified  as  a 
burial  site  used  by  Tlingit  people 
following  the  1802  Battle  of  Old  Sitka. 
Documentary  evidence,  including 
testimony  of  Tlingit  elders,  indicates 
that  the  Siginaka  Islands  are  within  the 
territory  traditionally  used  by  the  Sitka 
Tlingit.  Documentary  evidence  also 
indicates  that  the  practice  of  cremating 
human  remains  in  the  Sitka  area  was 
abandoned  by  the  resident  Tlingit 
population  after  ca.  1880  AD.  The  exact 
date  of  the  burial  is  unknown;  however, 
based  on  these  factors  and  the  presence 


of  the  hammered  copper  band,  the 
remains  are  likely  to  date  to  the  19th 
century. 

Based  on  the  above-mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  National  Park 
Service  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the  22 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Lastly,  officials  of  the 
National  Park  Service  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Sitka  Tribe  of  Alaska. 

This  notice  has  been  sent  to  officials 
of  the  Sitka  Tribe  of  Alaska,  Central 
Council  of  Tlingit  and  Haida  Tribes  of 
Alaska,  Shee  Atika,  Incorporated,  and 
Sealaska  Heritage  Foundation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Superintendent  Gary  Gauthier, 
Sitka  National  Historical  Park,  106 
Metlakatla  Street,  Sitka,  Alaska,  99835, 
telephone  (907)  747-6281,  before  July 
16,  1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Sitka  Tribe  of  Alaska  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  June  6. 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 
Program. 

IFR  Doc.  97-15681  Filed  6-13-97;  8:45  am] 
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Noiif.e  o!  'nier'M  io  Repatriate  a  Cu'tu-a 
Ite?'"'  ^ron-'  Aruona  i'"'  the  Contro^  ot  ''le 
''aiiahassee  Museum  ot  History  4 
Nr4tti>-a:  Science,  Tallahassee,  Fl 

A  jEnc^   National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
from  Arizona  in  the  control  of  the 
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Tallahassee  Museum  of  History  & 
Natural  Science  which  meets  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

The  cultural  item  is  a  large  black 
ceramic  pot  with  a  wide  mouth,  smooth 
surface,  and  a  rounded  convex  base. 

In  1962,  this  pot  was  donated  to  the 
Tallahassee  Museum  of  History  & 
Natxu^  Science  by  Mr.  Ed  Komarek  of 
Thomasville,  GA.  Accession 
information  indicates  that  in  1960,  Mr. 
Komarek  obtained  this  pot  "from  a  Hopi 
Indian  who  dug  it  out  of  a  grave"  on 
Third  Mesa,  Hopi  Reservation,  AZ.  This 
pot  is  consistent  with  the  material 
culture  of  precontact  Puebloan  cultures 
widely  held  to  be  ancestral  to  the  Hopi 
Tribe  in  this  area.  Representatives  of  the 
Hopi  Tribe  states  this  pot  is  consistent 
with  ancestral  Hopi  material  culture  and 
funerary  practice. 

Officials  of  the  Tallahassee  Museum 
of  History  &  Natural  Science  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B),  this  cultural  item  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Tallahassee  Museum  of  History  & 
Natural  Science  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001(2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  this  item  and  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Linda  Deaton, 
Tallahassee  Museum  of  History  & 
Natural  Science,  3945  Museum  Drive, 
Tallahassee,  FL  32310,  telephone  (904) 
575-8684  before  July  16,  1997.  Transfer 
of  control  of  this  object  to  the  Hopi 
Tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  fune  10,  1997. 
FranciB  P.  McMmnamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

ProgrxuD. 

'FP  n<r:  Q'-15682  Filed  6-13-97;  8:45  am) 
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DEPARTME^f^  OF  THE  iWTERtOR 

sOtfice  of  Surface  Mining  Reclamation 
ano  Enforcement 

Notice  of  Proposed  mtormatior 
CoKection 

*G£NCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

><  JMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  their 
expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  July  16,  1997  to  be  assured  of 
consideration 

FOR  FURTHER  INFORMATtOH  CONTACT: 
To  request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  You 
may  also  contact  Mr.  Trelease  at 
jtreleas@osmre.gov 

SUPPLEMENTARY  inpormatkdn:  The  Office 
of  Manageoienl  and  Buaget  (0MB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  conmient  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  two  requests  to  0MB  to 
renew  its  approval  of  the  collections  of 
information  found  at  30  CFR  Part  733, 
Maintenance  of  State  programs  and 
procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs,  and  part  785,  Requirements 
for  permits  for  special  categories  of 
mining.  Surface  mining  permit 
applications — minimum  requirements 
for  environmental  resources.  OSM  is 
requesting  a  3-year  term  of  approval  for 
these  information  collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numl)er.  The  OMB  control 
number  for  these  collections  of 
information  are  1029-0025  and  1029- 
0040,  respectively.        

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 


comments  on  these  collections  of 
information  was  published  on  March 
18,  1997  (62  FR  12839).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  Maintenance  of  State  programs 
and  procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approvsd  of  State 
programs,  30  CFR  733. 

OMB  Control  Number  1029-0025. 

Summary:  This  part  provides  that  any 
interested  person  may  request  the 
Director  of  OSM  to  evaluate  a  State 
program  by  setting  forth  in  the  request 
a  concise  statement  of  facts  which  the 
person  believes  establishes  the  need  for 
the  evaluation. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Any 
interested  person  (individuals, 
businesses,  institutions,  organizations). 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  100 
hours. 

Title:  Requirements  for  permits  for 
special  categories  of  mining,  30  CFR 
Part  785 

OMB  Control  Number:  102^-0040. 

Summary:  The  information  is  being 
collected  to  meet  the  requirements  of 
sections  507,  508.  510,  515.  701  and  711 
of  Public  Law  95-87,  which  require 
applicants  for  special  types  of  mining 
activities  to  provide  descriptions,  maps, 
plans  and  data  of  the  proposed  activity. 
This  information  will  be  used  by  the 
regulatory  authority  in  determining  if 
the  applicant  can  meet  the  applicable 
periormance  standards  for  the  sp>ecial 
type  of  mining  activity. 

Bureau  Fonn  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Applicants  for  coal  mine  activities. 

Total  Annual  Responses:  463. 

Total  Annual  Burden  Hours:  8,443. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
f.or,f^i  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer.  725 
17th  Street,  NW.,  Washington,  DC 
20503. 
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Dated:  luoe  6, 1997. 
Richard  G.  Bryaon. 

Chief,  Division  of  Regulatory  Support. 

(FR  Doc.  97-15645  Filed  6-13-97;  8:45  am) 
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DFPARTMFNT  OF  JUSTICE 

DisabUity  Rights  Sactlon,  Civil  Rights 
Division  Agency  Information  Coiioctlon 
Activities  Under  Rsvisw 

ACnON:  Notice  of  extension  of  currently 
approved  information  collection; 
Nondiscrimination  on  the  basis  of 
disability  in  state  and  local  government 
services  (certification). 

Purpose:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  August  15,  1997. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies'  concerning  the  extension  of  a 
currently  approved  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biirden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
John  Wodatch  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  contact  John 
Wodatch.  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  by  calling 
(800)  514-0301  (Voice)  or  (800)  514- 
0383  (TTY)  ( the  Division's  ADA 
Information  Line),  or  write  him  at  U.S. 
Department  of  Justice,  P.O.  Box  66738, 
Washington.  DC  20035-6738. 


The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Extension  of  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Certification). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
ciepartment  sponsoring  the  collection. 
None. 

(4)  Afiiected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  III  of  the 
Americans  with  Disabilities  Act,  on  the 
application  of  a  State  or  local 
government,  the  Assistant  Attorney 
General  for  Civil  Rights  (or  his  or  her 
designee)  may  certify  that  a  State  or 
local  building  code  or  similar  ordinance 
that  establishes  accessibility 
requirements  (Code)  meets  or  exceeds 
the  minimum  requirements  of  the  ADA 
for  accessibility  and  usability  of  "places 
of  public  accommodation"  and 
"commercial  facilities." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  respondents  per  year  at  32 
hours  per  certification. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  320  hours  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  June  10, 1997. 
Robert  B.  Brigga, 

Department  Ciearance  Officer. 

[FR  Doc.  97-15665  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
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x^ion.  Civil  B  jf^ 
formation  Co!  t^rt 


ACTION:  Notice  of  extension  of  currently 
approved  information  collection: 
nondiscrimination  on  the  basis  of 
disability  in  state  and  local  Government 
Services  (self-evaluation). 

Purpose:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affiected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  August  15,  1997. 


We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  extension  of  a 
currently  approved  collection  of 
information.  Yoiu  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  the 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
John  Wodatch  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  contact  John 
Wodatch,  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  by  calling 
(800)  514-0301  (Voice)  or  (800)  514- 
0383  (TTY)  (the  Division's  ADA 
Information  Line),  or  write  him  at  U.S. 
Department  of  Justice,  P.O.  Box  66738, 
Washington,  DC  20035-6738. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Extension  of  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Self-Evaluation). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Department  sponsoring  the  collection. 
None. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  n  of  the 
Americans  with  Disabilities  Act,  State 
and  local  governments  are  required  to 
evaluate  their  current  services,  policies, 
and  practices  for  compliance  with  the 
ADA.  Under  certain  circumstances, 
such  entities  must  also  maintain  the 
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results  ot  sucli  self-evaluation  on  file  for 
public  review. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  15,000  respondents  at  6  hours 
per  self-evaluation. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  90,000  hours  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  June  10,  1997. 
Robert  B.  Brigga, 
Department  Clearance  Officer. 
(FR  Doc.  97-15666  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  Qf  JuSriCE 

Disability  Rights  Section.  C'v  >  Rights 
Division  Agency  informatiOP  Co!ie<:tior 
Activities  Under  Review 

ACTION.  Notice  of  new  information 
collection;  Title  II  of  the  Americans 
with  Disabilities  Act/Section  504  of  the 
Rehabilitation  Act  of  1973 
Discrimination  Complaint  Form. 

Purpose:  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  August  15, 1997. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies'  concerning  the  prop>osed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
John  Wodatch  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  contact  John 
Wodatch,  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  by  calling 
(800)  514-0301  (Voice)  or  (800)  514- 
0383  (TTY)  (the  Division's  ADA 
Information  Line),  or  write  him  at  U.S. 
Department  of  Justice,  P.O.  Box  66738, 
Washington,  DC  20035-6738. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
New  Collection. 

(2)  Thetitle  of  the  form/collection. 
Title  n  of  the  Americans  with 
Disabilities  Act/Section  504  of  the 
Rehabilitation  Act  of  1973 
Discrimination  Complaint  Form. 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Department  sponsoring  the  collection. 
No  form  number.  Disability  Rights 
Section,  Civil  Rights  Division,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals  alleging 
discrimination  by  public  entities  based 
on  disability.  Under  title  n  of  the 
Americans  with  Disabilities  Act,  an 
individual  who  believes  that  he  or  she 
has  been  subjected  to  discrimination  on 
the  basis  of  disability  by  public  entity 
may,  by  himself  or  herself  or  by  an 
authorized  representative,  file  a 
complaint.  Any  Federal  agency  that 
receives  a  complaint  of  discrimination 
by  a  public  entity  is  required  to  review 
the  complaint  to  determine  whether  it 
has  jurisdiction  under  section  504.  If  the 
agency  does  not  have  jurisdiction,  it 
must  determine  whether  it  is  the 
designated  agency  responsible  for 
complaints  filed  against  that  public 
entity.  If  the  agency  does  not  have 
jurisdiction  under  section  504  and  is  not 
the  designated  agency,  it  must  refer  the 
complaint  to  the  Department  of  Justice. 
The  Department  of  Justice  then  must 
refer  the  complaint  to  the  appropriate 
agency. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  respondents  per  year  at 
0.75  hours  per  complaint  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,750  hours  aimual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 


Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  June  10, 1997. 
Robert  B.  Briggs, 
Department  Clearance  Officer. 
[FR  Doc.  97-15667  Filed  6-13-97;  8:45  am) 
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DEPAK!  MENT  OF  JUSTICE 

Disability  Rights  Section,  CM!  Rights 
Division  Agency  Information  Collection 
Activities  Unde   =!^    f-^- 

action:  Notice  of  extension  of  currently 
approved  information  collection; 
nondiscrimination  on  the  basis  of 
disability  in  state  and  local  government 
services  (transition  plan). 

Purpose:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  August  15,  1997. 

We  request  written  conunents  and 
suggestions  from  the  public  and  affected 
agencies'  concerning  the  extension  of  a 
currently  approved  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
tecipological  collection  techniques  or 
otror  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
John  Wodatch  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  contact  John 
Wodatch,  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  by  calling 
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(800)  514-0301  (Voice)  or  (800)  514- 
0383  (TTY)  (the  Division's  ADA 
Information  Line),  or  write  him  at  U.S. 
Department  of  Justice,  P.O.  Box  66738. 
Washington,  DC  20035-6738. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Extension  of  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Transition  Plan). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Department  sponsoring  the  collection. 
None. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  n  of  the 
Americans  with  Disabilities  Act,  State 
and  local  governments  are  required  to 
operate  each  service,  program,  or 
activity  so  that  the  service,  program,  or 
activity,  when  viewed  in  its  entirety,  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  ("program 
accessibility").  If  structural  changes  to 
existing  facilities  are  necessary  to 
accomplish  program  accessibility,  a 
public  entity  that  employs  50  or  more 
persons  must  develop  a  "transition 
plan"  setting  forth  the  steps  necessary  to 
complete  the  structural  changes.  A  copy 
of  the  transition  plan  must  be  made 
available  for  public  inspection. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  6.000  respondents  at  8  hours 
per  transition  plan. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  48.000  hours  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street,  NW.,  Washington,  IX! 
20530. 

Dated:  June  10.  1997. 
Robert  B.  Briggs, 
Department  Clearance  Officer. 
(FR  Doc.  97-15668  Filed  6-13-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Identification 

Criminal  Justice  Information  Services 
Agency  information  Collection 
Activities,  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  Review:  Supplementary  homicide 
report. 

The  proposed  information  collection 
is  published  to  obtain  comments  &om 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  imtil  August  15, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  direct  to  SSA 
Paul  J.  Gans  (phone  number  and  address 
listed  below),  ff  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Gans,  304-625-4830.  FBI, 
CJIS.  Statistical  UniV  P.O.  Box  4142. 
Clarksburg  WV  26302-9921.  Overview 
of  this  information  collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Supplementary  Homicide  Report  [SHRj. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 


Form:  1-704.  Federal  Bureau  of 
Identification,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  provide  data  regarding  age. 
sex,  race,  victim/offender  relationships, 
weapons  and  motives  of  murders 
committed  throughout  the  United 
States.  Data  is  tabulated  and  published 
in  the  annual  "CRIME  in  the  United 
States." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  64,791  responses;  and  with  an 
average  completion  time  of  9  minutes  a 
month  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  9,719  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  June  11. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

(PR  Doc.  97-15719  Filed  6-13-97;  8:45  am) 
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ACTKM:  Notice  of  information  collection 
under  review;  Collection  of  laboratory 
analysis  data  on  drug  samples  tested  by 
non-Federal  (state  and  local 
government)  crime  laboratories. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  coll'' 
was  previously  published  in  the  r  ederal 
Register  on  March  14,  1997  at  62  FR 
12250,  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  July  16, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
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response  time  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington  DC  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530.  Additionally,  comments  may  be 
submitted  to  DOJ  via  facsimile  at  (202) 
514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  me  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhanc*  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
New  Collection. 

2.  Title  of  the  Form/Collection: 
Collection  of  laboratory  analysis  data  on 
drug  samples  tested  by  non-Federal 
(state  and  local  government)  crime 
laboratories  also  known  as  National 
Forensic  Laboratory  Information  System 
(NFUS); 

3.  Agency  form  number  None; 
Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstmct: 
Primary:  State  and  local  crime 
laboratories.  Other:  None. 

DEA  is  required  under  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  81lCb}) 
to  gather  data  relevant  to  a 


determination  of  the  actual  or  relative 
abuse  potential  of  drugs.  Existing 
Federal  drug  abuse  data  bases  do  not 
provide  the  type  or  quality  of  . 

information  necessary  to  accomplish 
this  task  in  a  timely  and  efficient 
manner.  Non-Federal  crime  laboratories 
conduct  chemical  analyses  on  a 
significantly  larger  number  of  illicit 
drug  samples  than  DEA's  seven 
laboratories.  The  non-Federal  analyzed 
drug  data  is  an  untapped  resource 
which  would  give  DEA  a  very 
comprehensive  representation  of  drug 
trafficking  in  the  U.S.  This  data  has  the 
highest  degree  of  validity  because  it  is 
verified  by  chemical  analysis. 
Participating  laboratories  and  other 
government  agencies  will  be  permitted 
to  access  part  of  the  data  base. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  330  respondents  at  12  times 
per  year  at  8  hours  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  31,680  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

IJated;  June  10. 1997. 
Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-15678  Filed  6-13-97;  8:45  am) 
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ACTION:  Notice  of  information  collection 
under  review;  annual  reporting 
requirement  for  manufacturers  of  listed 
chemicals. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  information  collection  ^  -  - 
previously  published  in  the  ^ttaerai 
Register  on  March  31,  1997,  and 
allowed  for  a  60  day  comment  period. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments 
until  July  16, 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 


Written  comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850.  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  tne  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  information 
collection: 

1.  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Annual  Reporting  Requirement  for 
Manufacturers  of  Listed  Chemicals. 

3.  Agency  form  number:  None,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other  None.  Section  310(b)  of 
the  Controlled  Substances  Act  (21 
U.S.C.  830(b))  was  amended  by  Public 
Law  103-200  (The  Domestic  Chemical 
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Diversion  Control  Act  of  1993  (DCDCA)) 
to  add  a  requirement  that  "A  regulated 
person  that  manufactures  a  listed 
chemical  shall  report  annually  to  the 
Attorney  General,  in  such  form  and 
manner  and  containing  such  specific 
data  as  the  Attorney  General  shall 
prescribe  by  regulation,  information 
concerning  listed  chemicals 
manufactured  by  the  p)erson." 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  1  response 
per  year  at  4  hours  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  400  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  July  11,  1997. 

ueponwvnt  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  97-15720  Filed  6-13-97;  8:45  am] 
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Craig  K  Aihanati,  D.D.S.  Revocation  of 
Registra' -ir- 
on June  25, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Craig  K.  Aihanati, 
D.D.S.,  of  California,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AA2387721, 
under  21  U.S.C.  824(a)(3),  and  deny  any 
pending  applications  for  registration 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  he  is  not  ciurently  authorized  to 
handle  controlled  substances  in  the 
State  of  California. 

The  Order  to  Show  Cause  was  not 
served  on  Dr.  Aihanati  until  sometime 
in  December  1996.  By  letter  dated 
December  21, 1996,  Dr.  Aihanati 
responded  to  the  Order  to  Show  Cause. 
In  his  response.  Dr.  Aihanati  did  not 
request  a  bearing,  but  instead  set  forth 
his  position  on  the  issues  raised  by  the 
Order  to  Show  Cause.  Therefore,  the 
Acting  Deputy  Administrator,  finding 
that  Dr.  Aihanati  has  waived  his  right  to 
a  hearing,  hereby  enters  his  final  order 
without  a  hearing  and  based  upon  the 
investigative  file  and  Dr.  Alhanati's 
letter  dated  December  21, 1996, 
pursuant  to  21  CFR  1301.43  (c)  and  (e) 
and  1301.46. 


The  Acting  Deputy  Administrator 
finds  that  by  a  decision  dated  April  17, 
1994,  the  Board  of  Dental  Examiners  for 
♦he  State  of  California  revoked  Dr. 
Alhanati's  license  to  practice  medicine 
based  upon  a  finding  that  he  committed 
a  lewd  act  upon  a  child.  The  Acting 
Deputy  Administrator  finds  that  in  light 
of  the  fact  that  Dr.  Aihanati  is  not 
currently  licensed  to  practice  dentistry 
in  the  State  of  California,  it  is  reasonable 
to  infer  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  }.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60.728  (1996);  Dominick  A.  Ricci, 
M.D..  58  FR  51.104  (1993). 

Here  it  is  clear  that  Dr.  Aihanati  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Therefore.  Dr.  Aihanati  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  his  letter  dated  December  21. 1996. 
Dr.  Aihanati  admitted  that  he  was  not 
currently  authorized  to  practice 
dentistry  in  California,  but  stated  that  he 
was  licensed  "in  the  state  of  Illinois. 
among  other  states."  He  further 
contended  that  "to  revoke  my  DEA 
Certificate  of  Registration  might  forever 
preclude  me  from  prescribing  analgesics 
requisite  following  treatment  of  my 
patients  following  surgery."  Dr. 
Aihanati  argued  that  his  state  license 
was  erroneously  revoked  because  he 
"was  non-culpable  of  the  allegation," 
and  that  the  reason  that  it  was  revoked 
was  non-drug  related.  Finally.  Dr. 
Aihanati  indicated  that  he  was  seeking 
relicensure  with  the  State  of  California. 

The  Acting  Deputy  Administrator 
concludes  that  the  fact  that  Dr.  Aihanati 
is  licensed  to  practice  dentistry  in  states 
other  than  California  is  irrelevant  since 
he  is  not  authorized  to  practice  in  the 
state  where  he  is  registered  with  DEA 
and  he  has  not  sought  to  modify  his 
current  registration  to  another  state.  The 
Acting  Deputy  Administrator  notes  that 
revocation  of  Dr.  Alhanati's  DEA 
Certificate  of  Registration  will  not 
forever  preclude  him  firom  prescribing 
controlled  substances.  Dr.  Aihanati  is 
certainly  free  to  apply  for  a  new  DEA 
registration  in  a  state  where  he  is 
authorized  to  practice  dentistry  and 
handle  controlled  substances  or  to 
reapply  for  a  DEA  registration  in 


California,  if  he  is  relicensed  in  that 
state.  The  fact  that  Dr.  Aihanati  is 
seeking  relicensure  in  California  is  not 
persuasive.  There  is  no  evidence  in  the 
record  that  he  has  been  granted  a  new 
license  to  practice  dentistry  in 
California,  and  therefore  the  Acting 
Deputy  Administrator  concludes  that 
Dr.  Aihanati  is  not  currently  authorized 
to  practice  or  handle  controlled 
substances  in  that  state,  Finally.  Dr. 
Alhanati's  arguments  that  his  state 
revocation  was  erroneous  and  not  drug- 
related  are  immaterial.  No  matter  what 
the  basis  was  for  the  state  action,  the 
fact  remains  that  he  is  not  currently 
authorized  to  practice  and  handle 
controlled  substances  in  California. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AA2387721,  previously 
issued  to  Craig  K.  Aihanati,  D.D.S. ,  be. 
and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  July  16. 1997. 

Dated:  )une  9, 1997.  ^ 

Jamas  S.  Milibrd, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-15640  Filed  6-13-97;  8:45  am] 
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On  May  24. 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Dennis  Robert 
Howard.  M.D.,  (Respondent)  of  Macon, 
Georgia,  notifying  him  of  an  opportunity 
to  show  cause  as  to  why  DEA  should 
not  deny  his  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that  such 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  June  21, 1995, 
Re8f>ondent.  through  counsel,  timely 
filed  a  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Atlanta,  Georgia  on 
April  23  and  24, 1996,  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  At  the  hearing,  both  parties 
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called  witnesses  to  testify  and  introduce 
documentary  evidence.  After  the 
hearing,  both  sides  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument  and  reply  briefs.  On  February 
28,  1997,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent  be  granted  a  DEA  Certificate 
of  Registration  subject  to  several 
restrictions  that  would  remain  in  effect 
for  three  years  from  the  issuance  of  the 
registration.  On  March  20,  1997, 
Government  counsel  filed  exceptions  to 
the  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  on  April 
7,  1997,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
specifically  noted,  the  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling  of  the  Administrative  Law  Judge. 
His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  &ct  or 
law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  received  his 
Doctor  of  Medicine  degree  fitjm  the 
UnivMsity  of  Wisconsin  in  1962.  In 
1983,  he  moved  to  Georgia  and  became 
licensed  to  practice  medicine  in  that 
state.  He  was  served  on  the  faculty  of 
several  universities  and  is  board- 
certified  in  family  medicine.  In 
addition,  he  has  held  offices  in  various 
professional  organizations,  has  served 
on  numerous  boards,  and  has  published 
several  articles  and  portions  of  books. 
Respondent  testified  that  he  treats  many 
patients  for  chronic  pain. 

In  November  1992,  an  agent  for  the 
Georgia  Secretary  of  State,  in 
conjunction  with  DEA  and  the  Georgia 
Drugs  and  Narcotics  Agency, 
investigated  Respondent's  prescribing 
practices.  The  investigation  included 
surveying  prescriptions  at  local 
pharmacies,  subpoenaing  medical 
records,  and  interviewing  Respondent. 
The  results  of  the  investigation  were 
submitted  to  the  Georgia  Composite 
State  Board  of  Medical  Examiners 
(Board),  which  then  met  on  Novebmer 
4  and  5.  1992,  and  unanimously  voted 
to  "issue  an  Emergency  Suspension  of 
[Respondent's]  DEA  permit  and  cite  for 
a  Formal  Hearing."  It  was  not  until  May 
10,  1993.  that  the  Board  issued  an  Order 
of  Summary  Suspension  of  Privileges 


for  the  Prescribing  of  Controlled 
Substances  and  a  Notice  of  Hearing.  The 
Order  specifically  charged  that 
"Respondent  has  prescribed  controlled 
substances  in  such  a  manner  as  to 
constitute  unprofessional  conduct 
departing  from  or  failing  to  conform  to 
the  minimal  standards  of  acceptable  and 
prevailing  medical  practice  and 
prescribing  for  other  than  legitimate 
medical  purpose.  *  *   "'The  Board 
ordered  the  Respondent  surrender  his 
DEA  registration  within  48  hours  of 
service  of  the  Order. 

On  May  11, 1993,  state  agents  went  to 
Respondent's  office  to  serve  the  Board's 
Order.  Initially,  Respondent  was  not 
present,  but  came  to  the  office  at  the 
agents'  request.  One  of  the  agents  at  the 
hearing  testified  that  when  Respondent 
arrived  at  the  office,  he  appeared  to  be 
under  the  influence  of  some  type  of 
substance.  Respondent  testified 
however  that  he  was  not  under  the 
influence  of  anything,  but  instead  was 
in  shock  over  the  Board's  actions.  An 
insurance  biller  who  worked  with 
Respondent  and  was  present  on  May 
11th,  testified  that  respondent  did  not 
appear  intoxicated  or  under  the 
influence  when  she  saw  him  at  the 
office  that  day. 

Respondent  indicated  to  the  agents 
that  he  ordered  drugs  from  a  wholesaler 
and  then  dispensed  them  to  his  patients 
so  cost,  rather  than  issuing  them 
prescriptions.  He  further  stated  that  he 
had  used  various  controlled  substances 
over  the  years  and  had  smoke  marijuana 
as  recently  as  three  days  before  the 
interview,  and  that  his  marijuana  use 
was  limited  to  three  to  four  times  a 
month.  At  the  hearing  in  this  matter, 
Respondent  testified  that  he  took  aspirin 
with  codeine  (Empirin  No.  4)  twice  a 
day  for  an  "irritable  bowel  problem", 
and  three  or  four  diazepam  tablets  a 
week  for  leg  muscle  spasm,  and  that 
both  of  these  drugs  were  originally 
prescribed  for  him  by  a  physician. 
Respondent  also  testified  that  he  had 
self-prescribed  hydrocodone  with  APAP 
one  to  three  times  a  week  when  he  had 
back  pain,  and  that  he  took  other  non- 
controlled  drugs  for  his  back  problems 
and  his  plood  pressure.  Respondent 
further  testified  that  he  has  not  used 
marijuana  since  1993,  he  has  only  taken 
medications  that  were  f>rescribed  for 
him  by  his  physician. 

Following  service  of  the  Board's 
Order,  on  May  12, 1993,  the  Medical 
Coordinator  for  the  Board  advised 
Respondent  that  he  must  undergo  a  96 
hour  in-patient  medical  and 
psychological  evaluation.  Thereafter, 
Respondent  checked  into  an  Atlanta 
hospital,  and  May  14, 1993,  DEA 
personnel  went  to  the  hospital  and 


requested  that  Respondent  surrender  his 
DEA  registration.  Respondent  signed  the 
siurender  of  registration  form,  but 
testified  that  the  surrender  was  not  truly 
voluntary,  since  he  felt  pressured  to  sign 
because  he  was  told  that  "it  would  show 
my  good  faith  in  cooperating  with  this 
investigation  and  that  it  would  make  it 
easier  for  me  to  get  my  DEA  certification 
back  once  I  was  cleared  of  the  charges." 

On  May  17, 1993,  the  Board  issued  an 
Order  of  Summary  Susp>ension  of 
Medical  License  stating  that  it  "has 
received  reliable  information  that 
Respondent  is  unable  to  practice 
medicine  with  reasonable  skill  and 
safety"  as  a  result  of  his  admitted  use  of 
marijuana,  diazepam,  aspirin  with 
codeine  and  hydrocodone.  At  the 
hearing  in  this  matter.  Respondent 
testified  that  during  the  summer  of 
1993,  he  was  evaluated  by  a  psychiatrist 
and  a  family  practitioner  to  determine 
whether  or  not  he  was  addicted  or 
impaired.  Both  doctors  found  that 
Respondent  was  fit  to  practice 
medicine. 

A  hearing  began  on  August  9,  1993, 
regarding  the  Board's  charges  against 
Respondent  for  the  misprescribing  of 
controlled  substances.  Ehiring  the 
hearing,  it  was  discovered  that  Board 
personnel  had  provided  its  exi>ert 
witness  with  incomplete  copies  of 
Respondent's  patient  records. 
Subsequently,  the  Board's  counsel 
agreed  not  to  advise  the  expert,  prior  to 
his  testimony,  that  the  records  were 
incomplete.  However,  the  Hearing 
Officer  found  that  the  Board's  counsel 
did  not  adhere  to  this  agreement  and 
therefore,  the  Hearing  Officer  dismissed 
the  Notice  of  Hearing,  noting  that 
"submission  of  incomplete  records  to 

the  medical  expert  was  patently  un&ir 

•  •   »  »' 

On  August  10, 1993,  the  Superior 
Court  of  Fulton  County  ordered  the 
reinstatement  of  Respondent's  license  to 
practice  medicine,  finding  that  the 
Board  had  not  provided  Respondent 
with  a  prompt  hearing  on  the  charges 
which  led  to  the  suspension.  Thereafter, 
on  September  10,  1993,  the  court 
ordered  that  Respondent's  license  to 
practice  medicine  remain  in  effect  until 
a  final  determination  was  made  on  his 
alleged  impairment  Respondent  testified 
that  eventually  the  charges  of 
misprescribing  were  "dropped"  by  the 
Board. 

On  August  16, 1993,  Respondent  filed 
his  first  application  for  a  CEA  Certificate 
of  Registration  that  is  the  subject  of 
these  proceedings.  He  affirmatively 
answered  question  4(b)  on  the 
application  which  asks  if  the  applicant 
has  "ever  been  convicted  of  a  crime  in 
connection  with  controlled  substances 
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*    *   •  or  ever  surrendered  or  had  a 
Federal  controlled  substance 
registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  State 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
on  probation?"  In  explaining  his 
answer,  Respondent  indicated  that  he 
had  "voluntarily  surrendered  my 
controlled  substances  privileges  on  May 
14,  1993  while  cooperating  with  an 
investigation*   *   *."  Respondent  did 
not  mention  the  Board's  summary 
suspension  orders. 

Respondent  testified  that  in  the  midst 
of  the  hearing  in  the  £all  of  1993 
regarding  the  allegations  of  his 
impairment,  the  Board  entered  into 
settlement  negotiations  with 
Respondent.  On  January  6, 1994, 
Respondent  and  the  Board  entered  into 
a  consent  order  reinstating  his  license  to 
practice  medicine  and  his  authority  to 
prescribe  controlled  substances.  The 
consent  order  did  not  state  that 
Respondent  had  committed  any 
offenses,  which  according  to  the 
testimony  of  an  attorney  who  had 
represented  the  Board  and  had  served  as 
a  bearing  officer  for  the  Board  is 
unusual  for  a  consent  order  because  it 
did  not  contain  an  "admission  of  any 
kind  of  allegations."  The  order  directed 
that  for  Bve  years,  Respondent  would 
(1)  "Attend  and  successfully  complete 
the  mini-residency"  on  proper 
prescribing  practices  of  controlled 
substances  within  six  months  of  the 
order;  (2)  allow  the  Medical  Coordinator 
to  review  and  inspect  his  medical 
records;  (3)  "abstain  from  the 
consumption  of  all  mood  altering 
substances  except  as  prescribed  by  a 
duly  licensed  practitioner  (other  than 
Respondent)  for  a  legitimate  medical 
purpose";  (4)  allow  the  Bo€ird  to  order 
him  to  submit  to  random  urine,  blood, 
fluid  or  hair  analysis  and/or  a  mental  or 
physical  evaluation;  (5)  comply  with 
diagnosis,  treatment  and  record  keeping 
rules;  (6)  report  any  malpractice  suits 
against  him;  (7)  supply  a  copy  of  the 
Consent  Order  to  any  person  he  was 
associated  with  in  practice;  (8)  not  use 
a  physician's  assistant  to  perform  any  of 
the  restricted  tasks;  (9)  notify  the 
Medical  Board  if  he  leaves  the  state  for 
more  than  thirty  days  for  the  purpose 
practicing  medicine;  (10)  abide  by  all 
State  and  Federal  laws  regulating  the 
practice  of  medicine;  and,  (11)  be 
evaluated  by  the  Medical  Board 
regarding  his  compliance  with  the  Order 
sixty  days  prior  to  its  expiration. 

On  June  17, 1994,  Respondent 
submitted  a  second  application  for  a 
DEA  registration.  He  again  affirmatively 
answered  question  4(b).  with  the 


following  explanation:  "On  May  14, 
1993, 1  signed  a  Voluntary  Surrender  for 
my  previous  DEA  certification  to 
cooperate  with  and  facilitate  an 
investigation  by  the  State  of  Georgia 
Composite  Board  of  Medical  Examines 
into  allegations  of  misprescribing.  My 
licence  [sic]  was  reinstated  on  August 
10,  1993.  and  all  charges  were 
subsequently  dropped  *   *   *." 
Respondent  testified  that  he  did  not 
mention  the  consent  order  with  the 
Board,  because  he  did  not  believe  that 
the  term  "probation"  in  question  4(b) 
applied  to  the  consent  order.  The 
consent  order  does  not  specifically  state 
that  Respondent's  license  was  placed  on 
probation.  The  former  Board  attorney 
and  hearing  officer  testified  that  if  the 
Board  had  intended  to  impose  probation 
on  Respondent,  it  would  have  set  "it 
forth  right  at  the  beginning  of  the  order, 
you  know,  that  a  Respondent  is  placed 
on  probation  upon  the  following  terms 
and  conditions  *  *  *." 

On  July  14,  1994,  Respondent 
received  DEA  order  forms  for  the 
ordering  of  Schedule  I  and  11  controlled 
substances.  These  forms  were  imprinted 
with  a  new  DEA  registration  number. 
Respondent  testified  that  he  believed 
that  order  forms  could  not  be  issued 
except  to  holders  of  a  valid  registration 
number,  and  therefore  he  believed  that 
his  application  had  been  approved. 
When  approximately  a  week  had  passed 
and  he  had  not  received  his  Certificate 
of  Registration,  Respondent  telephone  a 
DEA  supervisory  registration  specialist 
on  July  22,  1994,  and  was  told  that  the 
order  forms  had  been  issued  in  error, 
that  his  DEA  registration  was  not  valid, 
and  that  he  should  return  the  order 
forms.  Respondent  testified  that  he  was 
told  "on  the  phone  that  it  was  not  good, 
but  I  figured  if  they  had  issued  it,  then 
there  was  a  more  proper  way  that  they 
could  withdraw  it." 

Respondent  then  telephoned  a 
member  of  Senator  Sam  Nunn's  staff, 
asking  for  assistance  in  determining  the 
validity  of  his  DEA  registration. 
Respondent  had  been  working  with  this 
staff  member  for  a  number  of  months  in 
trying  to  obtain  a  decision  regarding  his 
application  for  DEA  registration.  The 
staff  member  contacted  DEA  on  July  25, 
1994,  and  was  told  that  Respondent  did 
not  possess  a  valid  DEA  registration. 
The  staff  member  then  left  a  message  for 
Respondent  on  his  answering  machine 
on  the  evening  of  July  25th,  but  did  not 
actually  speak  with  Respondent  until 
the  following  morning.  Respondent 
testified  that  he  had  been  hospitalized 
and  was  discharged  on  the  25th,  but  did 
not  go  into  his  office  where  his 
answering  machine  was  located  until 
the  following  day,  and  therefore  did  not 


get  the  message  from  the  staff  member 
until  July  26th. 

A  local  pharmacist  indicated  to  DEA 
that  Respondent  had  telephoned  in  a 
prescription  for  an  individual  for 
Tylenol  with  codeine  No.  3  on  July  26, 
1994,  using  the  DEA  number  that  was 
listed  on  the  order  forms.  Respondent 
and  the  individual  testified  that  the 
individual  had  been  Respondent's 
patient  from  1989  until  1992,  when 
Respondent  moved  out  of  town.  Both 
testified  that  the  individual  had  back 
problems,  and  that  she  was  under  the 
care  of  a  physician  who  was  out  of  town 
when  she  began  experiencing  back  pain. 
They  testified  that  she  called 
Respondent  in  the  evening  on  July  25, 
1994,  requesting  a  prescription. 
Respondent  called  the  prescription  in  to 
a  local  pharmacy,  but  when  a  co-worker 
went  to  pick  up  the  medication,  the 
pharmacist  refused  to  fill  the 
prescription  until  the  pharmacist  could 
verify  Respondent's  DEA  registration 
number.  The  individual  called 
Respondent  later  that  evening  and 
Respondent  offered  to  write  a 
prescription  for  Tylenol  with  codeine 
No.  3  for  the  individual  that  she  could 
pick  up  the  following  day  at  office. 

Respondent  testified  that  at  the  time 
that  he  wrote  the  prescription  for  the 
individual  on  the  morning  of  July  26, 
1994,  he  had  not  yet  listened  to  the 
message  from  Senator  Nunn's  staff 
member,  stating  that  his  DEA 
registration  was  invalid.  Respondent 
testified  that  after  talking  with  the  staff 
member  later  in  the  morning  on  July 
26th,  he  ceased  writing  any  controlled 
substance  prescriptions. 

The  Government  argues  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest 
because  he  twice  issued  a  prescription 
for  a  controlled  substance  to  an 
individual  even  though  he  knew  that  his 
DEA  number  was  invalid;  he  used 
marijuana;  he  repeatedly  self-prescribed 
controlled  substances;  his  medical 
license  is  currently  subject  to  the  terms 
of  a  consent  order;  and  he  was  less  than 
truthful  in  his  explanation  of  his 
answers  to  question  4(b)  on  his 
applications  for  registration. 
Respondent  argues  that  his  application 
should  not  be  denied  because  when  he 
received  the  DEA  order  forms,  he 
believed  that  he  had  been  issued  a  valid 
DEA  registration  number;  that  although 
a  DEA  employee  told  him  that  the  forms 
had  been  issued  in  error,  he  did  not 
believe  the  registration  number  was 
invalid  until  the  Senator's  staff  member 
instructed  him  not  to  use  the  number; 
and  that  he  self-prescribed  controlled 
substances  only  for  a  legitimate  medical 
purpose,  and  now  only  takes  medication 
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that  is  prescribed  for  him  by  his 
physician.  Respondent  admits  that  his 
use  of  marijuana  was  illegal,  but  asserts 
that  he  stopped  using  it  in  May  1993. 

Pursuant  to  21  U.S.C.  §  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16,422  (1989). 

Regarding  factor  one,  it  is  imdisputed 
that  on  May  10,  1993,  the  Board 
summarily  suspended  Respondent's 
privileges  for  prescribing  controlled 
substances  based  upon  allegations  of 
misprescribing,  and  on  May  17,  1993, 
summarily  suspended  Respondent's 
license  to  practice  medicine  based  upon 
allegations  of  impairment.  However,  it 
is  also  undisputed  that  ultimately  there 
were  no  findings  made  by  the  Board  or 
admissions  made  by  Respondent 
regarding  these  allegations.  Respondent 
did  entw  into  a  consent  order  with  the 
Board  on  January  7, 1994.  While  the 
consent  order  imposed  certain 
requirements  on  Respondent,  for  the 
most  part,  it  merely  restated  powers  that 
the  Board  already  has  by  virtue  of  its 
laws  and  regulations  that  apply  to  all 
physicians. 

As  to  factors  two  and  four,  it  is 
undisputed  that  Respondent  issued  two 
prescriptions  for  Tylenol  with  codeine 
No.  3  while  not  registered  with  DEA. 
The  Govenunent  argues  that 
Respondent  had  been  verbally  informed 
by  a  DEA  registration  specialist  several 
days  before  he  issued  the  prescriptions 
that  he  did  not  possess  a  valid 
registration.  Respondent  argues  that  he 
thought  that  he  was  registered  when  he 


issued  the  prescriptions  because  he  had 
received  DEA  official  order  forms 
indicating  a  new  registration  number, 
and  that  although  he  had  been  orally 
advised  by  the  registration  specialist 
that  his  number  was  not  valid,  he 
received  no  written  notification  to  that 
effect. 

Judge  Bittner  concluded  that  "it 
would  have  been  more  prudent  for 
Respondent  to  verify  his  status  before 
issuing  any  controlled  substance 
prescriptions.  However,  the  agency's 
failure  to  notify  Respondent  in  writing 
that  he  did  not  have  a  valid  DEA 
registration  contributed  to  the 
misimderstanding,  and  under  these 
circumstances  I  cannot  say  that  a 
preponderance  of  the  evidence 
establishes  that  Respondent  did  not  act 
in  good  faith  in  issuing  these 
prescriptions."  In  her  opinion,  Judge 
Bittner  did  not  find  that  Respondent 
violated  provisions  of  the  Controlled 
Substances  Act  by  issuing  controlled 
substance  prescriptions  without  a  valid 
DEA  registration.  The  Government  filed 
exceptions  to  Judge  Bittner's  conclusion 
arguing  that  there  is  no  "good  faith  " 
exemption  from  liability  in 
administrative  proceedings.  The  Acting 
Deputy  Administrator  agrees  with  the 
Govenunent.  The  Controlled  Substances 
Act  and  its  implementing  regulations 
require  that  a  physician  possess  a  valid 
DEA  registration  in  order  to  legally 
prescribe  controlled  substances.  See,  21 
U.S.C.  822(a),  and  21  CFR  1301.31(a) 
and  1306.03(a)(2).  Respondent  was  not 
exempt  from  this  requirement  when  he 
issued  the  two  prescriptions  for  Tylenol 
with  codeine  No.  3  on  July  25  and  26, 
1994.  However,  as  DEA  has  previously 
held,  if  Respondent  issued  these 
prescriptions  with  the  good  faith  belief 
that  he  was  properly  registered  with 
DEA,  that  certahily  is  a  mitigating  factor 
in  determining  the  public  interest  See, 
Stanley  Alan  Azen,  M.D..  FR  57.893 
(1996). 

Next  the  Government  argues  in  its 
exceptions  that  "to  the  extent  any 
piuported  'good  faith'  on  the  part  of 
Respondent  might  be  considered  as  a 
mitigating  factor  in  this  proceeding,  the 
Government  takes  exception  to  the 
Administrative  Law  Judge's  funding  that 
a  prejKjnderance  of  the  evidence  did  not 
establish  a  lack  of  good  faith  on  the  part 
of  the  Respondent  in  issuing  the  two 
prescriptions."  The  Government  argues 
that  Respondent  knew  that  he  did  not 
have  a  valid  DEA  registration  when  he 
issued  the  prescriptions.  The  Acting 
Deputy  Administrator  concludes  that 
Respondent's  belief  that  he  was  validly 
registered  with  DEA  when  he  issued  the 
prescriptions  is  not  unreasonable. 
Respondent  received  DEA  official  order 


forms  that  indicated  a  new  DEA 
registration.  While  as  a  result  of  his 
inquiry,  he  was  verbally  told  by  a  DEA 
registration  specialist  that  he  did  not 
possess  a  valid  registration,  he  never 
received  anything  in  writing  from  DEA 
notifying  him  of  this  fact,  and  he  had  no 
idea  whether  the  individual  he  spoke  to 
was  in  a  position  to  declare  a 
registration  invalid.  Like  Judge  Bittner, 
the  ActingDepufy  Administrator  notes 
that  it  probably  would  have  been  more 
prudent  for  Respondent  to  not  issue  any 
prescriptions  until  he  received 
clarification  from  Senator  Nunn's  staff 
member.  However,  upon  learning  from 
the  staff  member  that  he  was  not 
properly  registered.  Respondent  ceased 
issuing  controlled  substance 
prescriptions. 

The  Acting  Deputy  Administrator 
concludes  that  while  Respondent  issued 
two  controlled  substance  prescriptions 
when  he  was  not  authorized  to  do  so, 
this  is  not  so  egregious  as  to  warrant  the 
denial  of  his  application  for  registration. 
The  prescriptions  were  issued  to  a 
former  patient  who  suffered  from  back 
pain  and  whose  regular  physician  was 
out  of  town.  In  addition.  Respondent 
possessed  a  good  faith  belief  that  he  was 
in  fact  properly  registered  with  DEA. 

As  to  Respondent's  other  experience 
in  dispensing  controlled  substances  and 
compliance  with  applicable  laws  and 
regulations,  Respondent  admitted  that 
he  self-prescribed  various  controlled 
substances  which  is  a  violation  of  the 
Board's  rules  and  regtilations. 
Respondent  admitted  that  he  self- 
prescribed  hydrocodone  with  APAP  for 
back  f>ain.  He  also  admitted  to  taking 
aspirin  with  codeine  for  an  irritable 
bowel  and  diazepam  for  leg  spasms,  but 
that  these  drugs  were  originally 
prescribed  for  him  by  his  physician. 
Judge  Bittner  found  that  while 
Respondent's  self-prescribing  was  in 
violation  of  state  rules  and  regulations, 
Respondent  ceased  this  practice  over 
three  years  before  the  hearing  in  this 
matter,  there  is  no  evidence  that  he  is 
likely  to  resume  the  practice,  and  there 
is  no  evidence  contrary  to  Respondent's 
testimony  that  he  now  only  takes 
medications  prescribed  to  him  by 
another  physician. 

The  Government  argued  in  its 
exceptions  that  Respondent  in  fact 
violated  state  rules  and  regulations  by 
self-prescribing  controlled  substances; 
that  the  fact  that  he  has  not  self- 
prescribed  in  over  three  years  "should 
be  considered  only  in  the  context  of  a 
mitigating  factor";  and  that  the 
Adn^inistrative  Law  Judge  failed  to 
consider  that  Respondent  ceased  self- 
prescribing  only  after  his  state  medical 
license  and  controlled  substance 


J 


32662 


Federal  Register  /  Vnl    fi2    Nn    lis  /  Mondav.  Tune  16.  1997  /  Notices 


privileges  were  summarily  suspended 
and  he  had  surrendered  his  previous 
DEA  registration.  The  Acting  Deputy 
Administrator  concludes  that 
Respondent  violated  state  rules  and 
regulations  by  self-prescribing 
controlled  substances.  The  Acting 
Deputy  Administrator  notes  that  it  is 
quite  possible  that  the  only  reason  that 
Respondent  has  ceased  self-prescribing 
is  because  he  does  not  have  the 
authority  to  prescribe  controlled 
substances.  However,  with  proper 
restrictions  placed  on  his  registration, 
the  Acting  Deputy  Administrator  agrees 
with  Judge  Bittner  that  such  conduct  is 
not  likely  to  recur.  At  least  two  of  the 
drugs  that  Respondent  had  self- 
prescribed  were  originally  prescribed  by 
another  physician.  There  is  no  evidence 
in  the  record  that  any  of  the  drugs  were 
taken  for  other  than  a  legitimate  medical 
purpose.  Also,  there  is  no  evidence  that 
Respondent  has  since  taken  any 
medication  that  was  not  prescribed  for 
him  by  another  physician.  Finally,  two 
physicians  independently  evaluated 
Respondent  and  determined  that  he  was 
not  impaired. 

The  Acting  Deputy  Administrator  also 
concludes  that  Respondent's  admitted 
use  of  marijuana  violated  both  state  and 
Federal  law.  As  the  Government  noted, 
Respondent's  use  of  marijuana  was  not 
restricted  to  a  one-time  activity.  In  May 
1993,  Respondent  admitted  to  smoking 
marijuana  three  to  four  times  a  month. 
The  Acting  Deputy  Administrator  is 
extremely  troubled  by  his  behavior. 
However,  Respondent  testified  that  he 
has  not  smoked  marijuana  since  May 
1993,  and  there  is  no  evidence  in  the 
record  to  the  contrary. 

Regarding  factor  three,  Respondent 
has  not  been  convicted  of  any  violations 
of  Federal  or  state  laws  relating  to  the 
manufactiire,  distribution  or  dispensing 
of  controlled  substances. 

As  to  factor  five,  the  Government 
argues  that  Respondent  has  been 
misleading,  or  at  least  less  than  candid, 
by  foiling  to  completely  explain  his 
affirmative  response  to  question  4(b)  on 
his  applications.  He  failed  to  state  that 
his  state  medical  license  and  controlled 
substance  privileges  had  been 
suspended  or  that  he  was  subject  to  a 
consent  order.  Like  Judge  Bittner,  the 
acting  Deputy  Administrator  finds 
Respondent's  incomplete  explanation 
troubling.  In  responding  to  the 
questions  on  an  application,  truthful 
answers  and  complete  disclosure  are 
necessary  for  DEA  to  be  able  to 
adequately  evaluate  whether  it  is  in  the 
public  interest  to  issue  a  registration. 
However,  given  the  circumstances  in 
this  case.  Respondent's  failure  to 
provide  a  complete  explanation  on  the 


applications  does  not  warrant  denial  of 
the  applications.  Respondent  did  in  fact 
answer  the  question  affirmatively,  and 
DEA  was  well  aware  of  the  state 
suspensions  since  that  was  the  basis  for 
seeking  Respondent's  voluntary 
surrender  of  his  DEA  registration.  In 
addition,  it  is  understandable  that 
Respondent  did  not  believe  that  the 
consent  order  placed  him  on  probation 
within  the  meaning  of  the  phrase  in  the 
application.  An  earlier  draft  of  the 
consent  order  included  probationary 
language  but  the  final  version  did  not 
contain  such  language.  The  former 
Board  attorney  and  hearing  officer 
testified  that  if  the  Board  intended  to 
place  Respondent  on  probation,  the 
consent  order  would  have  specifically 
so  stated. 

The  Administrative  Law  Judge 
concluded  that  the  Government  had  not 
met  its  burden  of  proving  by  a 
preponderance  of  the  evidence  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
Nonetheless,  Judge  Bittner  stated  that 
she  is  "troubled  by  Respondent's 
attitude  towards  regulation  and  [has] 
some  question  as  to' whether  he 
appreciates  the  responsibility  that 
accompanies  a  DEA  registration." 
Accordingly.  Judge  Bittner 
recommended  that  Respondent's 
application  be  granted  subject  to  the 
following  restrictions  to  remain  in  effect 
for  three  years  after  Respondent's 
Certificate  of  Registration  is  issued: 

(1)  Respondent  must  agree  to  periodic 
inspections  of  his  records  based  on  a 
Notice  of  Inspection  rather  than  an 
Administrative  Inspection  Warrant. 

(2)  Respondent  is  prohibited  from 
self-administering  or  self-prescribing 
controlled  substances  under  any 
circumstances. 

(3)  Respondent  shall  maintain  a  log  of 
all  controlled  substance  prescriptions 
that  he  issues  and  shall  send  the  log 
quarterly  to  the  local  DEA  Special  Agent 
in  Charge  or  his  or  her  designee. 

(4)  Respondent  shall  not  maintain  any 
controlled  substances  in  his  office. 

The  Government  filed  exceptions  to 
Judge  Bittner's  recommended  ruling 
arguing  that  the  Government 
established,  at  the  very  least,  a  prima 
facie  case  under  21  U.S.C.  823(f)(2),  (4) 
and  (5),  and  that  the  record  as  a  whole 
supports  the  denial  of  Respondent's 
applications  for  registration  as 
inconsistent  with  the  public  interest. 
The  Acting  Deputy  Administrator  agrees 
with  the  Government  that  it  established 
a  prima  facie  case  for  denial  of 
Respondent's  applications.  Respondent 
issued  prescriptions  for  controlled 
substances  while  not  properly  registered 
with  DEA.  He  self-prescribed  controlled 


substances  in  violation  of  state  rules  and 
regulations.  Up  until  May  1993,  he 
smoked  marijuana  three  to  four  times  a 
month.  He  is  currently  subject  to  a 
consent  order  with  the  Board.  Finally, 
he  did  not  give  complete  explanations 
on  his  applications  for  registration. 

However,  the  Acting  Deputy 
Administrator  concludes  that  in  light  of 
the  previously  discussed  mitigating 
circxunstances  present  in  this  case, 
denial  of  Respondent's  applications  is 
not  warranted.  The  Acting  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  some  restrictions  on  Respondent's 
registration  are  appropriate  in  light  of 
Respondent's  previous  violations  of 
Federal  and  state  laws  and  regulations 
relating  to  controlled  substances. 
Therefore.the  Acting  Deputy 
Administrator  concludes  that 
Respondent  should  be  granted  a  DEA 
Certificate  of  Registration  subject  to  the 
following  conditions  for  three  years 
from  the  date  of  issuance  of  the 
registration: 

(1)  Respondent  must  agree  to  periodic 
inspections  by  DEA  personnel  based  on 
a  Notice  of  Inspection  rather  than  an 
Administrative  Inspection  Warrant. 

(2)  Respondent  snail  not  dispense  or 
prescribe  controlled  substances  to 
himself,  and  shall  only  administer  to 
himself  those  controlled  substances 
legitimately  dispensed  or  prescribed  to 
him  by  another  duly  authorized 
practitioner. 

(3)  Respondent  shall  not  order  or 
m<^iT«tain  any  controlled  substances  for 
his  practice.  He  shall  only  prescribe 
controlled  substances  and  shall  not 
administer  or  dispense  any  controlled 
substances. 

(4)  Respondent  shall  maintain  a  log  of 
all  controlled  substances  that  he 
prescribes,  and  shall  send  the  log 
quarterly  to  the  Special  Agent  in  Charge 
of  the  nearest  DEA  office  or  his 
designee.  The  log  shall  include,  the 
name  of  the  patient,  the  date  that  the 
controlled  substance  was  prescribed, 
and  the  name,  dosage  and  quantity  of 
the  controlled  substance  prescribed.  If 
no  controlled  substances  are  prescribed 
during  a  given  quarter,  Respondent  shall 
indicate  that  fact  in  writing,  in  lieu  of 
submission  of  the  log. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration 
submitted  by  Dennis  Robert  Howard, 
M.D.,  be,  and  it  hereby  is  granted, 
subject  to  the  above  described 
restrictions.  This  order  is  effective  July 
16,  1997. 


UMI 


Dated:  June  5. 1997. 
James  S.  Millbrd, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-15641  Filed  6-13--97;  8:45  am] 
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DEPARTMENT  0^-  JUS'iCE 
Dnjq  Eiforcernen*  Administrattor 

■mportator  ot  ControHed  Substances 

App«!f;ation  tor  Radian  mtemat'Onai 
LLC,  Notice  ot  Correction 

In  the  Federal  Register  (FR  Doc.  97- 
13088)  appearing  on  page  27281  in  the 
issue  of  Monday,  May  19,  1997,  the 
third  paragraph  should  read:  "The  firm 
plans  to  import  small  quantities  of  the 
listed  controlled  substances  for  the 
manufacture  of  analytical  reference 
standards." 

Dated:  June  3, 1997. 
John  H.  King, 

Deputy  Assisttmt  Administmtor,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  97-15642  Filed  6-13-97;  8:45  am) 
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MERIT  SYS^^EMS  PROT~FC"^!ON 
aOARC 

Opportjnity  to  ^'iie  Athcu-s  Brsets   n 
^"'tzgerafc  et  a!   versus  Department  o' 
D«fen»j  MSPB  Docket  No.  PH-O&^Z 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  The  Merit  Systems  Protection 
Board  is  providing  interested  parties 
with  an  opportunity  to  submit  amicus 
briefs  on  the  following  issues:  (1) 
Whether  the  Board  has  jurisdiction  over 
an  appeal  from  a  final  agency  decision 
denying  an  employee  law  enforcement 
officer  (LEO)  retirement  coverage  where 
the  employee  made  no  request  for  such 
coverage  in  accordance  with  5  CFR 
842.807(a);  and  (2)  whether  5  CFR 
842.804(c),  which  creates  a  rebuttable 
presumption  that  an  agency  head's 
denial  of  LEO  retirement  covwage  is 
correct  where  a  formal,  written  request 
is  not  filed  within  six  months  after 
entering  a  position  or  after  any 
significant  change  in  the  position,  is 
invalid,  unreasonable,  or  violates  due 
process. 

tssuc  i 

In  these  consohdated  appeals,  the 
appellants,  who  are  covered  by  the 
Federal  Employees'  Retirement  System 


(FERS),  5  U.S.C.  chapter  84,  did  not 
request  a  determination  of  their  LEO 
status.  Rather,  the  agency  issued  a  final 
decision  on  its  own  initiative  finding 
that  the  appellants'  positions  were  not 
covered  by  the  special  retirement 
provisions  of  FERS,  and  providing  the 
appellants  with  notice  of  a  right  to 
appeal  to  the  Board. 

Under  5  CFR  842.807(a),  "[tlhe  final 
decision  of  an  agency  denying  an 
individual's  request  for  approval  of  a 
position  as  a  rigorous,  secondary,  or  air 
traffic  controller  position  made  imder  5 
CFR  842.804(c)  may  be  appealed  to  the 

*  *   *  Board  under  procedures 
prescribed  by  the  Board."  In  adopting 
this  regulation,  the  Office  of  Personnel 
Management  (OPM)  indicated  that  it 
was  amending  the  section  "to  clarify 
that  *   *   *  only  agency  denial  decisions 
made  in  response  to  individual  requests 
under  §  842.804(c)  are  subject  to  appeal 

•  •   •."  57  FR  32,685,  32,689  (July  23, 
1992). 

The  Board  has  generally  interpreted 
section  842.807(a)  as  requiring  that  an 
employee  who  is  covered  by  FERS  first 
formally  request  a  determination  on 
LEO  coverage  from  his  or  her  agency 
before  appealing  the  agency's  I^O 
detennination  to  the  Board.  See,  e.g., 
PHxgBrald  versus  Department  of 
Defense,  70  M.S.P.R.  152, 155  (1996). 
The  Board,  however,  is  reconsidering- 
this  interpretation  where,  as  in  these 
cases,  the  agency  has  already  issued  a 
final  decision  on  its  own  initiative.  In 
this  regard,  the  Board  notes  that  under 
5  U.S.C.  8461(e)(1),  an  administrative 
action  or  order  affecting  the  rights  or 
interests  of  an  individual  under  the 
provisions  of  chapter  84  administered 
by  OPM  may  be  appealed  to  the  Board. 

The  Board  is  inviting  interested 
parties  to  submit  amicus  briefs 
addressing  whether  an  employee 
request  is  a  jurisdictional  requirement 
where  the  agency  has  issued  a  final 
decision  on  its  own  initiative. 

Issne  2 

The  Board  has  interpreted  5  CFR 
B42.804(c)  as  an  additional  restriction 
on  its  jurisdiction  over  FERS  LEO 
matters.  See,  e.g.,  DeVitto  versus 
Department  of  Transportation,  64 
M.S.P.R.  354,  357-58  (1994).  Section 
842.804(c)  provides  that  if  an  employee 
is  in  a  position  not  subject  to  the  higher 
LEO  withholding  rate,  and  the  employee 
does  not,  within  six  months  after 
entering  the  position  or  after  any 
significant  change  in  the  position, 
formally  and  in  writing  seek  a 
determination  firom  the  employing 
agency  that  his  or  her  position  is 
properly  covered  by  the  higher 
withholding  rate,  the  agency  head's 


determination  that  the  service  was  not 
so  covered  at  the  time  of  the  service  is 
presumed  to  be  correct  The 
presumption  may  be  rebutted  by  a 
preponderance  of  the  evidence  that  the 
employee  was  unaware  of  his  or  her 
status  or  was  prevented  by  cause 
beyond  his  or  her  control  from 
requesting  that  the  official  status  be 
changed  when  the  service  was 
performed.  Thus,  under  DeVitto,  if  a 
request  for  LEO  coverage  is  not  made 
within  the  time  limit  set  forth  in  the 
regulation  and  neither  of  the 
circumstances  specified  in  the 
regulation  is  present,  an  appeal  of  the 
agency's  denial  of  LEO  coverage  must  be 
dismissed  for  lack  of  jurisdiction. 

The  appellants  and  amicus  curiae 
National  Treasury  Employees  Union 
argue  that  section  842.804(c)  is  invalid 
because  it  is  contrary  to  statute  and 
congressional  intent.  The  appellants  and 
amicus  curiae  assert  that  the  statutory 
scheme  grants  special  retirement 
coverage  for  LEOs,  contains  no 
deadlines  for  challenging  adverse 
agency  determinations  as  to  employee 
status,  and  provides  that  an 
administrative  action  or  order  affecting 
the  rights  or  interests  of  an  individual 
under  the  provisions  of  chapter  84 
maybe  appealed  to  the  Board  under 
procedures  prescribed  by  the  Board."  5 
U.S.C.  §  8461(e)(1).  Thus,  they  contend 
that  the  Board's  jurisdiction  to  review 
the  merits  of  agency  head 
determinations  is  not  qualified  by  any 
statutory  obligation  to  presimie  the 
correctness  of  those  determinations. 
Alternatively,  they  assert  that  section 
842.804(c)  is  entitled  to  no  deference 
because  it  is  an  arbitrary  and 
unreasonable  exercise  of  OPM's 
regulatory  authority  and  violates  the 
constitutional  guarantees  of  due 
process. 

The  agency,  by  contrast,  argues  that 
the  statute  is  silent  on  the  matters 
covered  in  section  842.804(c),  and  that 
the  section,  promulgated  pursuant  to 
OPM's  authority  to  prescribe  regulations 
to  carry  out  5  U.S.C.  chapter  84,  is  a 
time  limit  that  is  not  arbitrary, 
capricious,  or  contrary  to  statute 
because  it  furthers  the  intent  of  the 
statute  to  provide  LEO  retirement 
coverage  when  a  detennination  can  be 
made  that  entitlement  to  coverage 
exists.  The  agency  contends  that  it 
would  be  difficult  to  make  these 
determinations  based  on  the  evidence 
required  if  employees  could  wait  twenty 
years,  until  they  believed  they  were 
eligible  to  retire,  to  request  LEO 
retirement  coverage. 

The  Board  is  inviting  interested 
parties  to  submit  amicus  briefs 
addressing  whether  5  CFR  842.804(c)  is 


32664 


Federal  Register  /  Vol.  62,  No.  115  /  Monday.  June  16.  1997  /  Notices 


invalid,  unreaiunablu,  or  violates  due 
process.  Resolution  of  this  issue  may 
depend,  in  part,  on  how  section 
842.804(c)  should  be  interpreted,  i.e.,  as 
jurisdictional,  see  DeVitto,  64  M.S.P.R. 
at  357,  as  a  rule  affecting  the  Board's 
analysis  of  the  appellants'  burden  of 
proof  on  the  merits,  or  as  a  timeliness 
requirement  couched  in  jurisdictional 
and/or  merits  language. 
DATES:  All  briefs  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  July  11,  1997. 
ADDRESSES:  All  briefs  shall  include  the 
case  name  and  docket  number  noted 
above  [Fitzgerald  et  al.  versus 
Department  of  Defense,  MSPB  Docket 
No.  PH-0842-94-0200-B-1)  and  be 
entitled  "Amicus  Brief."  Briefs  should 
be  Sled  with  the  Office  of  the  Clerk, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW.,  Washington.  DC 
20419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon.  Counsel  to 
the  Clerk.  (202)  653-7200. 

Dated:  )une  10.  1997. 
Rofaart  E.  Taylor, 

aerk  of  the  Board. 

(FR  Doc.  97-15652  Filed  6-13-97;  8:45  ami 
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COUNCIL  ON  DISABIUTY 


SuntMiifM  Act  Meeting 

^'»e:  Quarterly  Meeting. 
A  aENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act.  (P.L.  94-409). 
DATES:  August  4-6, 1997,  8:30  a.m.  to 
5:00  p.m. 

LOCATION:  The  Ritz  Carlton  Atlanta.  181 
Peachtree  Street.  NE,  Atlanta.  GA  30303; 
404-659-0400. 

FOR  MF0RMAT10N  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist, 
National  Council  on  Disability,  1331  F 
Street  NW.  Suite  1050.  Washington, 
D.C  20004-1107;  202-272-2004 
(Voice).  202-272-2074  (TTY),  202-272- 
2022  (Fax). 

AGtHC  «riss.iM-.  >*<:  The  National  Council 
on  L/isaoiuty  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 


opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Coiuicil  on 
Disability  prior  to  this  meeting. 

ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 

OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  on  Disability  will 
be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes: 

Reports  from  the  Chairperson  and  the 
Executive  Director 

Committee  Meetings  and  Committee 
Reports 

Strategic  Planning — Closed  Work 
Session  for  Members  and  Staff 

Youth  Leadership  Development 
Conference 

Seventh  Anniversary  of  the  Americans 
with  Disabilities  Act  (ADA) 

History  of  ADA 

Retum-to-work  Initiative 

Disability  Data  Collection 

Round-table  Discussion  on  Outreach  to 
Minorities  with  Disabilities 

Unfinished  Business 

New  Business 

Announcements 

Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  D.C,  on  June  12, 
1997. 

EUmI  D.  Briggs, 

Executive  Director 

(FR  Doc.  97-15823  Filed  6-12-97;  11:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric  Company; 
Eugene  Water  and  Electric  Board; 
Pacific  Power  and  Light  Company; 
Notice  of  Issuance  of  Amendment  to 
Possession-Only  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  198  to  Possession-Only 
License  No.  NPF-1  issued  to  Pordand 
General  Electric  Company  (the  licensee), 
which  revised  the  Possession-Only 
License  for  the  Trojan  Nuclear  Plant 
located  in  Columbia  County,  Oregon, 
along  the  west  bank  of  the  Columbia 
River,  near  the  town  of  Rainier,  Oregon. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  modified  the  Trojan 
Nuclear  Plant  Possession-Only  License 
to  allow  the  processing  of  spent  fuel 
debris  in  the  Trojan  Fuel  Building. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  7,  1997  (62  FR  5860).  Licensee 
subsequent  submittals  dated  March  31, 
1997  and  April  9. 1997  provided 
background  information  for  clarification 
of  several  technical  issues  and  were  not 
outside  the  scope  of  the  February  7, 
1997  notice.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice.  The  Commission 
has  prepared  an  Environmental 
Assessment  related  to  the  action  and  has 
determined  not  to  prepare  an 
environmental  impact  statement.  Based 
upon  the  environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  23. 1996,  and 
supplemented  by  submittals  dated 
December  12.  1996.  March  31,  1997,  and 
April  9, 1997,  (2)  Amendment  No.  198 
to  License  No.  NPF-1,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
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items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Branford  Price  Millar  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland.  Oregon  97207. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Cominission. 
Michael  T.  Masnik. 

Senior  Project  Manager.  Non-Power  Reactors 
and  Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-15695  Filed  6-13-97;  8:45  am] 
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"^UCtthft  REGUu^TORY 
:  OMMISSION 

[Docke;  Nos   M  -2Z:  anc  ;>0    i28] 

"  ^T r-.essee  Valley  Authonty    Seqiioydn 
HucAetsu  Plant,  Untts  ''  And  2 
L.TVironmeniai  Assessment  ana 
Finding  o?  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  amendments 
to  Facility  Operating  License  No.  DPR- 
77  and  DPR-79,  issued  to  the  Tennessee 
Valley  Authority  (TVA.  the  licensee),  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2  (SQN),  located  in 
Hamilton  County,  Tennessee. 

Environmentai  AssessxneiH 

Identification  of  the  Proposed  Action 

The  proposed  amendments  would 
revise  the  SQN  Technical  Specifications 
(TS)  relating  to  storage  of  reactor  fuel 
containing  a  higher  enrichment  of 
Uranium-235  (5.0  weight-percent  (w/o) 
vs.  4.5  w/o)  in  the  new  fuel  pit  storage 
racks.  The  Commission  has  already 
authorized  use  of  the  more  highly- 
enriched  fuel  in  the  reactor  core  and 
storage  in  the  spent  fuel  pool  in 
previous  license  amendments. 

The  proposed  amendments  are  in 
accordance  with  TVA's  application 
dated  March  13,  1997. 

Need  for  the  Proposed  Action 

The  proposed  changes  to  the  Facility 
Operating  Licenses  are  needed  so  that 
the  licensee  can  use  more  highly 
enriched  fuel,  and  thereby  provide  the 
flexibility  of  extending  the  fuel 
irradiation/biunup  to  permit  longer  fuel 
cycles  (i.e.,  longer  continuous  periods  of 
operation).  Use  of  the  proposed  more 
highly  enriched  fuels  would  require  the 


use  of  fewer  fuel  assemblies  over  the 
remaining  life  of  the  plant. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revision  would 
permit  use  of  fuel  enriched  with 
Uranium-235  (U-235)  up  to  5.0  nominal 
w/o.  The  safety  considerations 
associated  with  reactor  operation  using 
higher  fuel  enrichment  and  bumup  rates 
have  been  evaluated  by  the  NRC  staff 
(the  staff).  Based  on  its  review,  the  staff 
concludes  that  the  proposed  changes  are 
acceptable  and  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  adverse  affect  on  the 
probability  of  any  accident.  The 
increased  bumup  may  slightly  change 
the  mix  of  fission  products  that  might  be 
released  in  the  event  of  a  serious 
accident  but  such  small  changes  would 
not  significantly  affect  the 
environmental  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite 
during  normal  plant  operations.  There  is 
also  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  TS  involve  components 
in  the  plant  which  are  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impacts. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  enviromnental  impacts 
associated  with  the  proposed  action. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
more  highly  enriched  fuel  and  extended 
bumup  rates  have  been  discussed  in  the 
generic  staff  assessment  entitled  "NRC 
Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7    ■  --^    lud 
published  in  the  Federal  Register  (53 
FR  30355).  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  fuel  enrichment 
and  irradiation  limits  are  either 
unchanged  or  may  in  fact  be  reduced 
from  those  summarized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c). 

Therefore,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
nonradiological  environmental  impacts 


associated  with  the  proposed 
amendment.  The  staff  finds  that  the 
action  will  not  result  in  a  significant 
increase  in  any  adverse  environmental 
impact  previously  evaluated  m  the  SQN 
Final  Environmental  Statement  (FES) 
dated  February  13,  1974,  as  modified  by 
NRC's  testimony  to  the  Atomic  Safety 
and  Licensing  Board,  supplements  to 
the  FES,  environmental  impact 
appraisals,  or  decisions  of  the  Atomic 
Safety  and  Licensing  Board. 

A/temativBS  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  and  would  result  in  reduced 
oi>erational  flexibility.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  FES  for  SQN. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  10, 1997  the  staff  consulted 
with  the  Teimessee  State  official,  Eddy 
Nanney  of  the  Tennessee  Division  of 
Radiological  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  posed  the 
question  of  whether  or  not  TVA  had 
revisited  its  emergency  planning 
procedures  because  of  a  perceived 
higher  source  term  in  the  core.  The  staff 
has  already  reviewed  the  use  of  5.0  w/ 
o  fuel  enrichment  and  higher  fuel 
bumup  prior  to  issuing  the  Sequoyah 
license  amendments  authorizing  use  of 
5.0  w/o  enriched  fuel  in  the  reactor 
core.  These  amendments  were  issued  on 
August  1,  1990,  and  the  supporting  NRC 
Environmental  Assessment  was 
published  in  the  Federal  Regialar  on 
July  31,  1990  (55  FR  31112).  The 
Environmental  Assessment  stated  the 
following: 

The  increased  bumup  may  slightly  chan^ 
the  mix  of  fission  products  that  might  be 
released  in  the  event  of  a  serious  accident  but 
such  small  changes  would  not  significantly 
affect  the  environmental  consaquencM  of 
serious  accidents.  The  efiect  of  increasing  the 
fiiel  enrichment  to  5.0  percent  and  buinupa 
to  60,000  MWD/MTU  would  be  to  only 
increase  the  calculated  thyroid  dose  for  the 
(xwtulated  fuel  handling  accident  t)y  about 
20%  and  would  not  exceed  accaptabla 
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values.  There  would  be  no  efiiact  on  the 
estimated  consequences  of  other  postulated 
design  basis  accidents. 

The  action  for  which  this  current 
Environmental  Assessment  has  been 
prepared  only  authorizes  storage  of  new 
unirradiated  fuel  in  the  in  the  new  fuel 
pit  storage  racks.  This  pit  is  maintained 
dry  (not  flooded)  and  new  fuel  stored 
therein  would  not  be  involved  in  any  of 
the  accident  analyses  that  form  the 
design  basis  of  the  plant.  Therefore,  it  is 
not  necessary  to  revisit  emergency 
preparedness  procedures  because  of 
these  license  amendments. 

The  staff  reviewed  the  licensee's 
request  and  did  not  consult  with 
agencies  or  persons  other  than  the  State 
of  Tennessee. 

Finding  of  No  Significuit  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  fiuther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  13,  1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docxmient  Room, 
The  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  E)C,  and  at  the  local 
public  doctunent  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Fredoick ).  Hebdon, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation . 
(FR  Doc.  97-15694  Filed  6-13-97;  8:45  am) 
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J  a  '    egulatory  Guide;  Issuance, 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 


needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1067, 
"Decommissioning  of  Nuclear  Power 
Reactors,"  is  planned  for  Division  1, 
"Power  Reactors."  This  regulatory  guide 
is  being  developed  to  describe  methods 
and  procedures  that  are  acceptable  to 
the  NRC  staff  for  implementing  the 
requirements  of  the  final  rule  on 
decommissioning  that  pertain  to  the 
initial  activities  and  the  major  phases  of 
the  process  of  decommissioning  nuclear 
power  reactors. 

The  draft  guide  has  not  received 
complete  staiff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  IX!.  Comments  will  be 
most  helpful  if  received  by  August  18, 
1997. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-600- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  6,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegCuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 


"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
.menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  U  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  wUl  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone 
(301)415-5780;  e-mail  AXD3©nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  M.T.  Masnik  at 
the  NRC,  telephone  (301)415-1191;  e- 
mail  mtm2@nrc.gov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
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Commission,  Washington,  DC  20555, 
Attention:  Printing,  Graphics  and 
Distribution  Branch;  or  by  fax  at  (301) 
415—5272.  Telephone  requests  cannot  be 
accominodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  A.  Murphy, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  97-15696  Filed  6-13-97;  8:45  am] 
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PRES'DtN"'  fi...  4."V)S0OY 
COMM  '^FE:  ON  oi...^  »^AR 
VETERANS   u^vNcSSir-b 

.Meeting 

AGENCY:  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  is  hereby  given  to 
announce  an  open  meeting  of  a  panel  of 
the  PresidentiaJ  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses.  The  panel 
will  discuss  several  issues  relevant  to 
the  Committee's  charter  and  will  receive 
comment  &om  members  of  the  public. 
DATES:  July  29, 1997,  9:00  a.m.-4:30 
p.m.;  July  30,  8:30  a.m.-4:00  p.m. 
PLACE:  Hilton  Buffalo,  120  Church 
Street,  Buffalo,  NY  14202. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 1995,  and  extended  its 
tenure  by  Executive  Order  13034, 
January  30, 1997.  The  purpose  of  this 
Committee  is  to  review  and  provide 
recommendations  on  the  government's 
investigation  of  possible  chemical  and 
biological  weapons  exposure  incidents 
during  the  Gulf  War  and  on 
implementation  of  the  Committee's 
prior  recommendations.  The  Committee 
reports  to  the  President  through  the 
Secretary  of  Defense,  the  Secretary  of 
Health  and  Human  Services,  and  the 
Secretary  of  Veterans  Affairs.  The 
Committee  members  have  expertise 
relevant  to  the  functions  of  the 
Committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Tuesday,  July  29,  1997 
9:00  a,m. 


Call  to  order 

Public  comment 
10:00  a.m. 

Briefings  related  to  implementation  of 
Final  Report  recommendations 
10:30  a.m. 

Briefings  related  to  chemical  war&re 
agent  exposure  issues 
11:15  a.m. 

Break 
11:30  a.m. 

Briefings  related  to  chemical  warfare 
agent  exposure  issues 
12:30  p.m. 

Lunch 
1:45  p.m. 

Briefings  related  to  chemical  warfare 
agent  exposure  issues 
4:30  p.m. 

Meeting  recessed 

Wednesday,  July  30,  1997 

8:30  a.m. 

Call  to  order 
8:35  a.m. 

Briefings  related  to  implementation  of 
Final  Report  recommendations 
9:15  a.m. 

Briefings  related  to  chemical  warfare 
agent  exposure  issues 
10:30  a.m. 

Break 
10:45  a.m. 

Briefings  related  to  chemical  warfare 
agent  exposure  issues 
12:30  p.m. 

Lunch 
1:30  p.m. 

Briefings  related  to  chemical  warfare 
agent  exposures  issues 
3:30  p.m. 

Committee  and  staff  discussion:  Next 
steps 
4:00  p.m. 

Meeting  adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Committee  at  the  address  or  telephone 
number  listed  below  at  least  five 
business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportuinity  to  address  the 
Committee.  Priority  v*^ill  be  given  to 
Gulf  War  veterans  whose  accounts  of 
firsthand  experience  with  chemical  and 
biological  warfare  agent  detections 
previously  have  not  been  conveyed  to 
the  Committee.  The  panel  chair  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  People  who  wish 
to  file  written  statements  with  the 
Committee  may  do  so  at  any  time. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Rocha,  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses,  1411  K  Street,  N.W.,  suite 
1000,  Washington,  DC  20005, 
Telephone:  (202)  761-0066,  Fax:  (202) 
761-0310. 

Dated:  June  10. 1997. 
CA-Bock, 

Federal  Register  Liaison  Officer,  Presidential 
Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses. 

(FR  Doc.  97-15625  Filed  6-13-«7;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-22896;  811-6741] 

AIM  Strategic  Income  Fund,  Inc.; 
Notice  of  Application 

June  10,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  AIM  Strategic  Income  Fund. 
Inc. 

RELEVANT  SECTION  OF  ACT:  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATES:  The  application  was  filed 
on  December  23,  1996,  and  amended  on 
April  9,  1997. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7, 1997,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lavyyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  natiue  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  11  Greenway  Plaza,  Suite 
1919,  Houston,  Texas  77046. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  942-0564,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investigation  Management, 


iZbt.M 
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Office  of  Investmeat  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

tollowing  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  from  the  SEC's 

Public  Reference  Branch. 

Applicant's  Representatioiu 

1.  Applicant,  a  Maryland  corporation, 
is  a  closed-end  management  investment 
company.  Applicant  registered  under 
the  Act  and  filed  a  registration 
statement  on  Form  N-2  under  section 
8(b)  of  the  Act  on  December  23.  1988. 
The  registration  statement  was  made 
effective  and  applicant  commenced  an 
initial  public  offering  of  its  shares  on 
March  23,  1989. 

2.  On  March  12,  1996,  applicant's 
board  of  directors  (the  "Boaird") 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement") 
between  applicant  and  AIM  Funds 
Group  ("AFG"),  an  open-end 
management  investment  company  with 
multiple  portfolios.  The  Agreement 
provided  for  the  sale  of  applicant's 
assets  to  the  AIM  High  Yield  Fund  (the 
"Acquiring  Fimd"),  a  portfolio  of  AFG, 
in  exchange  for  shares  of  the  Acquiring 
Fund  (the  "Reorganization").  Applicant 
and  the  Acquiring  Fund  have  the  same 
investment  adviser,  AIM  Advisors,  Inc., 
and  accordingly  may  be  deemed  to  be 
affiliated  persons  of  one  another. 
Applicant  therefore  relied  on  rule  17a- 
8  under  the  Act  of  effect  the 
Reorganization.  > 

3.  As  required  by  rule  17a-8,  the 
Board,  including  each  of  applicant's 
directors  who  is  not  an  "interested 
person"  of  applicant,  foimd  that  the 
Reorganization  was  in  applicant's  best 
interests  and  would  not  clilute  the 
interests  of  its  existing  shareholders. 
The  Board  determined  that 
consummation  of  the  Reorganization 
was  in  the  best  interests  of  applicant's 
shareholders  because,  among  other 
things,  it  would  eliminate  the  discount 
from  net  asset  value  at  which 
applicant's  shares  had  normally  traded. 
Other  important  considerations  in  the 
Board's  determination  were  that  (a) 
applicant  and  the  Acquiring  Fund  had 

a  similar  investment  objective  of  seeking 
high  current  income,  (b)  the  Acquiring 
Fund's  effective  advisory  fee  was  lower 
than  applicant's  fee,  (c)  the  Acquiring 
Fund's  yield  was  higher  than 
applicant's  yield,  and  (d)  applicant's 


*  Rule  I7a-8  provides  an  exemption  from  section 
17(a)  of  the  Act  for  certain  reorganizations  among 
registarad  investment  companies  that  may  be 
affiliated  penons,  or  affiliated  persons  of  an 
affiliated  parson,  solely  by  reason  of  having  a 
common  investment  adviser,  common  directors, 
and/or  common  officers. 


shareholders  would  be  ablu  to  excnange 
their  shares  for  shares  of  other  fimds  in 
The  AIM  Family  of  Funds  at  net  asset 
value. 

4.  At  the  time  of  the  Reorganization, 
the  Acquiring  Fund  had  two  classes  of 
shares-— Class  A  shares  with  a  front-end 
sales  charge  and  a  12b-l  fee  and  Class 
B  shares  with  a  deferred  sales  charge 
and  a  higher  12b-l  fee.  The  Agreement 
provided  that  applicant's  shareholders 
would  receive  the  nimiber  of  Class  A 
shares  of  the  Acquiring  Fund  upon 
consummation  of  the  Reorganization 
having  an  aggregate  net  asset  value 
equal  to  the  net  value  of  applicant's 
assets  transferred  to  the  Acquiring 
Fund.  The  front-end  charge  nonnally 
associated  with  sales  of  the  Acquiring 
Fund's  Class  A  shares  was  waived.  The 
Board  deemed  it  to  be  in  the  best 
interest  of  applicant's  shareholders  to 
receive  the  Acquiring  Fund's  Class  A 
shares  at  net  asset  value. 

5.  On  or  about  June  7,  1996,  a 
combined  proxy  statementyprospectus 
was  distributed  to  applicant's 
shareholders.  At  the  annual  meeting  of 
applicant's  shareholders  on  July  19, 
1996,  a  majority  of  shareholders  voted 
for  approval  of  the  Agreement  and 
consiunmation  of  the  Reorganization. 

6.  As  of  July  26, 1996,  the  business 
day  inmiediately  preceding  the 
Reorganization,  applicant  had  6,976,644 
shares  of  common  stock  outstanding 
with  an  aggregate  net  asset  value  of 
$69,521,407.14  or  $9.81  per  share.  On 
Jidy  29, 1996,  applicant  transferred  all 
of  its  assets  to  the  Acquiring  Fimd  and 
the  Acquiring  Fund  assimied  all  of  the 
liabilities  of  applicant.  In  addition,  the 
Acquiring  Fund  issued  directly  to  each 
of  applicant's  shareholders  that  number 
of  the  Acquiring  Fund's  Class  A  shares 
with  an  aggregate  net  asset  value  equal 
to  the  aggregate  net  asset  value  of  his  or 
her  shares  of  applicant. 

7.  Expenses  mcurred  in  connection 
with  the  Reorganization  included  legal 
fees,  accounting  fees,  proxy  fees  and 
proxy  solicitation  fees.  Applicant  f>aid 
all  of  such  expenses,  which  amounted 
to  $144,930.39.  Applicant  did  not  pay 
any  brokerage  commissions  in 
connection  with  the  transfer  of  its  assets 
to  the  Acquiring  Fund. 

8.  As  of  the  date  of  filing  of  the  initial 
application  applicant  had  no 
shareholders,  assets,  outstanding  debt  or 
expenses.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  intends  to  61e  articles  of 
dissolution  with  the  State  of  Maryland. 


ror  me  aci^,  oy  me  uivisiun  ui  iiivesUiieui 
Management,  imder  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  97-15714  Filed  6-13-97;  8:45  am] 
WUiNQ  COOE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sun8hif>e  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  [62  FR  30911,  June  5, 

1997). 

STATUS:  Closed  Meeting. 

PU^CE:  450  Fifth  Stiwt,  NW.. 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  June  5, 

1997. 

CHANGE  IN  THE  MEETING:  Correction/ 

Deletion. 

The  following  item,  inadvertenUy 
cited  for  consideration  at  a  closed 
meeting  held  on  Wednesday,  June  11, 
1997,  was  considered  in  a  closed 
meeting  held  on  Monday,  June  9,  1997, 
following  the  10:00  a.m.  open  meeting: 

Post  oral  argiunent  discussion. 

The  following  items  were  not 
considered  at  the  closed  meeting  held 
on  Wednesday,  June  11,  1997:  Opinions. 

Commission  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  June  11, 1997. 
Maif  art  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-15837  Filed  &-12-97;  12:53  pm] 
BtLLMO  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exckange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  16,  1997. 

A  closed  meeting  will  be  held  on 
Monday,  June  16, 1997,  at  2:00  p.m.  An 
open  meeting  will  be  held  on 
Wednesday,  June  18,  1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


UMI 
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Commissioa,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.Q  552b  (c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  June  16, 
1997  at  2:00  p.m.,  will  be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Formal  order  of  investigation. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  June 
18,  1997  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  adopt  certain 
recommendations  of  the  Task  Force  on 
Disclosuie  Simplification.  The 
recommendations  include  the  rescission  of 
two  fonns  and  one  rule  that  are  no  longer 
necessary  or  appropriate  for  the  protection  of 
investors  and  the  adoption  of  one  rule  and 
amendment  of  a  number  of  other  rules  and 
forms  to  eliminate  unnecessary  requirements 
and  to  streamline  the  disclosure  process.  For 
further  information,  please  contact  Felicia  H. 
Kung  at  (202)  942-2990. 

At  times,  changes  in  Conunission 
priorities  require  alterations  in  the 
schediiling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  OfBce 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  11, 1997. 
'-< <>  « aret  H.  McFarUnd, 
L>ep  u  ty  Secretary. 
(FR  Doc.  97-15838  Filed  6-12-«7: 12:53  pml 

BILUNQ  CODE  SOIO-OI-M 


SECU«I'^!6S  AND  EXC^ANiGE 
C0MM!SSiON 

[Retease  No   >*-i«5.'2Si   ^iie  Ho   3h  /maSlI- 
97-14] 

Se!'- Regulatory  Organizations   Cfaef 
Granting  Approva!  o*  P-oposec  w^ie 
Change  and  Notice  o*  f^isng  anc  Oraer 
Granting  Acceief^teO  Approva!  .>t 
Amendment  No   '  'hereic  by  '>-*r 
Nat>onai  Associatsor'  o*  Sevunt'ps. 
Deaier-s  inc  .  Relating  tc-  "^e 
Amenoment  o»  its  Marai*-*-  Rutes 

June  10, 1997. 

I.  Introduction 

On  February  26. 1997,  the  NASD 
Regulation,  Inc.  ("NASD  Regulation") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  certain  sections  of  the  National 
Association  of  Seciuities  Dealers,  Inc.'s 
("NASD"  or  "Association")  margin 
rules. 

The  proposed  rule  change  was 
published  for  comment  in  Seciuities 
Exchange  Act  Release  No.  38463  (April 
1, 1997),  62  FR  17260  (April  9,  1997). 
the  NASD  submitted  to  the  Commission 
Amendment  No.  1  on  May  30, 1997. ^  No 
comments  were  received  on  the 
proposal. 

Tnis  order  approves  the  proposed  rule 
change. 


n.  Dev  nplio 


i  ht 


Proposal 


The  NASD  Regulation  proposes  to 
amend  its  margin  rule.  Rule  2520  of  the 
Conduct  Rules,  of  the  NASD. 
Specifically,  the  NASD  Regulation 
proposes  to  amend  Rule  2420  ("old  Rule 
2520)  to:  (1)  renumber  paragraphs  (a) 
and  (b)  as  Rules  2521  and  2522, 
respectively,  and  renumber  paragraph 
(c)  as  Rule  2520  (referred  to  herein  as 
"Rule  2520");  (2)  conform  Rule  2520  to 
recent  amendments  to  Regulation  T 
("Regulation  T")«  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve  Board"  or 
"Board"):  and  (3)  add  margin 
requirements  for  various  over-the- 
counter  ("OTC")  options  and  interest 
rate  composite  securities. 

As  a  rmult  of  the  Federal  Reserve 
Board's  recent  amendments  to 


M5  U.S.C  78B(bKl). 

»17CFR240.19b-« 

'  See  Letter  from  Elliot  R.  Cunoa.  Assistant 
Geoatal  Counsel.  NASD  Regulabon,  to  Katharine  A. 
*■«§>— M*   ftrritttn'  Director,  Division  of  Market 
Regulation  ("Market  Regulation"),  Commitsion, 
dated  May  30. 1997  ("NASD  Amendment  No.  1"). 

*  12  CFR  220.1  through  19  (1996). 


Regulation  T,  which  governs  the 
extension  of  credit  by  broker/ dealers,' 
and  the  NYSE's  proposed  amendments 
to  its  margin  rule,  NYSE  Rule  431,« 
NASD  Regulation  proposes  to  renumber 
old  Rule  2520  so  as  to  permit  its 
members  and  others  to  more  easily  use 
and  compare  the  provisions  of  the  rule 
with  NYSE  Rule  431.  In  addition,  NASD 
Regulation  proposes  amendments  to 
Rule  2520,  the  NASD's  margin  rule,  to 
conform  the  NASD's  margin 
requirements  to  those  of  Regulation  T 
and  NYSE  Rule  431. 

Numbering 

The  NASD  Regulation  proposes  to 
renimiber  old  Rule  2520  by:  (1) 
Renumbering  paragraphs  (a)  and  (b)  as 
Rules  2521  and  2522,  respectively;  and 
(2)  renumbering  paragraph  (c)  as  Rule 
2520.  The  NASD  Regulation  states  that 
this  renumbering  will  cause  most  of  the 
paragraphs  and  subparagraphs  of  Rule 
2520  to  have  the  same  numbering  as 
those  of  NYSE  Rule  431,  thereby 
facilitating  comparison  and  use  of  the 
two  rules.  The  renumbered  Rule  2520  is 
set  forth  in  Exhibit  2  to  the  rule  filing; 
however,  the  former  numbering  of  each 
subsection  is  not  shown. 

Amendments  to  Conform  Rule  2520  to 
Regulation  T 

The  NASD  Regulation  proposes  two 
technical  changes  to  Rule  2520  (as 
renumbered)  to  correct  references  to 
recently-repealed  or  renumbered 
provisions  of  Regulation  T:  (1) 
definition  of  OTC  margin  bond,  and  (2) 
cash  equivalent.  NASD  Rule 
2520(e)(2)(C),  which  refers  to  the 
definition  of  OTC  margin  bond  as  stated 
in  Regulation  T.  12  CFR  220.2(t),'  is 
proposed  to  be  amended  to  eliminate 
the  "(t)"  because  Regulation  T.  12  CFR 
220.2  has  been  amended  to  eliminate 
subsection  niunbering.  NASD  Rule 
2520(f)(2)(H)(iv),  which  refers  to  cash 
equivalents  as  "those  instruments 
referred  to  in  Section  220.8(a)(3)(ii)  of 
Regulation  T,"  is  proposed  to  be 
amended  to  change  the  reference  to 
"Section  220.2  of  Regulation  T." 

Amendments  to  Conform  Rule  2520  to 
Recent  Amendments  to  NYSE  Rule  431 

Option  Products  and  Interest  Rate 
Composites.  NASD  Rule  2520  currently 


>  See  61  FR  20386  (May  6, 1996)  (Federal  Reeatve 
Board's  relsaae  adopting  certain  changes  to 
Regulation  T). 

*  See  Securities  Exchange  Act  Release  No.  38708 
(June  2. 1997)  (Commission  order  approving  SR- 
NYSE-97-01 ,  margin  rule  changes  by  NYSE). 

'The  definition  of  CTTC  margin  bond  in 
Regulation  T,  12  CFR  220.2  refers  to  sevaral  typo* 
of  debt  securities  with  specifically  deQned 
characteristics,  all  of  which  are  sold  or  traded  over- 
the-counter,  not  on  an  exchange. 
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requires  customer  margin  for  short  OTC 
stock  and  index  options  of  100%  of  the 
option  premium  plus  45%  of  the  current 
market  value  of  the  underlying  security. 
The  NASD  proposes  to  amend  this  rule 
by  adding  specific  margin  requirements 
for  OTC  options  equal  to  a  specific 
percentage  of  the  current  value  of  the 
underlying  component  to  conform  these 
provisions  with  the  corresponding 
provisions  of  NYSE  Rule  431.  In 
addition,  a  new  definition  of  the  term 
"underlying  component"  is  being 
proposed  as  paragraph  2522(a)(66)  to 
replace  more  complex  references  to 
"underlying  security  or  the  product  of 
the  current  index  group  value  of  the 
underlying  index  stock  group." 

The  principal  amendments  to  Rule 
2520,  paragraphs  (f)(2)  (D)  and  (F), 
include  new  initial  and  maintenance 
margin  requirements  (including 
provisions  for  reduced  margin 
requirements  under  certain 
circiunstances)  for: 

•  OTC  options  on  stock  and 
convertible  corporate  debt  (30%), 
industry  index  stock  groups  (30%)  and 
broad  index  stock  groups  (20%). 

•  OTC  options  on  30-year  U.S. 
Treasury  bonds  and  nonmortgage 
backed  U.S.  Government  agency  debt 
securities  that  qualify  for  exemption 
pursuant  to  SEC  Rule  3al2-7  (3%). 

•  OTC  options  on  all  other  U.S. 
Government  securities  including  agency 
debt  (5%),  and  marginable  corporate 
debt  securities  (15%).  OTC  options  on 
all  other  securities  including  CMO's 
remain  subject  to  the  current  45% 
general  OTC  option  margin  requirement. 

•  Interest  rate  contracts  (10%)  to  be 
consistent  with  other  exchanges. 

In  addition,  the  proposed 
amendments  recognize  certain  spread 
and  straddle  positions  for  margin 
purposes  between  listed  and  OTC 
options  when  a  customer's  long  and 
short  positions  are  controlled  by  the 
same  broker-dealer. 

Specialists  and  Market-Makers 
Options  Margin.  NASD  Regulation  has 
also  proposed  to  adopt  specific 
provisions  governing  permitted  offset 
treatment  for  options  market-makers 
and  specialists  that  were  deleted  from 
Regulation  T  as  of  June  1,  1997.  The 
proposed  rule  sets  forth  various 
permitted  ofiiset  positions  which  may  be 
cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
options  market- markers  or  specialists 
upon  a  margin  basis  satisfactory  to  the 
concerned  parties  ("good  faith"  margin). 
In  addition,  it  requires  that  the  amount 
of  an  deficiency  between  the  equity 
maintained  by  the  options  market-maker 
or  specialists  and  the  haircuts  specified 


in  SEC  Rule  15c3-l  «  shall  be 
considered  as  a  deduction  from  net 
worth  in  the  net  capital  computation  of 
the  carrying  broker. 

m.  Discussion 

After  careful  review  of  the  NASD's 
proposed  amendment  to  its  margin 
rules,  and  for  the  reasons  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  filing  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  an  association,  and,  in 
particular,  with  the  requirements  of 
Section  15A(b).» 

Specifically,  the  Commission  believes 
the  proposed  rule  filing  is  consistent 
with  the  Section  15A(b)(6)  requirements 
that  an  association  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciuities,  to 
remove  impediments  to  protect  and 
perfect  the  mechanism  of  free  and  op>en 
market  and  a  national  market  system, 
and  in  general,  to  protect  investors  and 
the  public  interest.'" 

Numbering 

The  Commission  supports  the  NASD's 
decision  to  renumber  its  Rule  2520  in 
order  to  streamline  comparison  with 
NYSE  Rule  431.  According  to  the 
NASD,  its  former  Article  HI,  Section  30 
of  the  NASD  Rules  of  Fair  Practice  had 
substantially  the  same  margin 
requirements  as  NYSE  Rule  431.  The 
NASD  states  that  several  years  ago 
Section  30  was  amended  to  adopt  the 
same  numbering  scheme  as  NYSE  Rule 
431  in  order  to  facilitate  the  use  and 
comparison  of  the  two  rules.  Thus,  any 
member  could  find  the  provisions  in 
both  the  NASD  and  NYSE's  rules  under 
the  same  subsection  number  "(f)(2)." 

However,  in  1996  the  NASD  Manual 
was  reorganized  and  a  new  rule 
numbering  conventions  were  adopted 
that  resulted  in  the  renumbering  of 
Article  III,  Section  30,  as  old  Rule  2520. 
Under  the  1996  numbering  scheme,  old 
Section  30.3(f)(2),  for  example,  became 
old  Rule  2520(c)(6)(B).  As  a  result  of 
these  numbering  changes,  comparison 


between  old  Rule  2520  and  NYSE  Rule 
431  became  more  problematic. 

NASD  Regulation  proposes  to 
renumber  old  Rule  2520  by:  (1) 
Renumbering  paragraphs  (a)  and  (b)  as 
Rules  2521  and  2522,  respectively;  and 
(2)  renumbering  paragraph  (c)  as  Rule 
2520.  The  proposed  changes  will  once 
again  result  in  most  of  the  paragraphs 
and  subparagraphs  of  Rule  2520  having 
the  same  numbering  as  NYSE  Rule  431, 
thereby  facilitating  comparison  and  use 
of  the  two  rules. 

The  Commission  believes  that  the 
NASD,  by  renumbering  its  margin  rules 
to  conform  with  NYSE  Rule  431,  is 
ensuring  that  a  cohesive  cross  reference 
is  available  to  guide  NASD  members 
and  interested  parties."  The 
Commission  believes  the  proposal  by 
the  NASD  Regulation  will  promote 
coordination  in  regulating,  clearing, 
settling,  and  facilitating  transactions  in 
securities  by  providing  for  uniformity  in 
the  SROs'  margin  schemes  and  reducing 
confusion  among  customers.  The 
Commission  believes  that  a  more 
unified  set  of  margin  rules  will  improve 
market  efficiency,  competition  and 
capital  formation,  while  at  the  same 
time  reducing  the  risk  for  conflict  and 
misunderstanding  which  can  have 
detrimental  effects  on  the  market  place 
especially  regarding  the  use  of  margins. 

Amendments  to  Conform  Rule  2520  to 
Regulation  T 

The  NASD  Regulation  proposes  two 
technical  changes  to  Rule  2520  (as 
renumbered)  to  correct  references  to 
recently-repealed  or  renumbered 
provisions  of  Regulation  T:  (1) 
definition  of  OTC  margin  bond,  and  (2) 
cash  equivalent.  NASD  Rule 
2520(e)(2)(C),  which  refers  to  the 
definition  of  OTC  margin  bond  as  stated 
in  Regulation  T.  12  CFR  220.2(t),«  is 
proposed  to  be  amended  to  eliminate 
the  "(t)"  because  Regulation  T,  12  CFR 
220.2  has  been  amended  to  eliminate 
subsection  numbering.  NASD  Rule 
2520(f)(2)(H)(iv),  which  refers  to  cash 
equivalents  as  "those  instruments 
referred  to  in  Section  220.8(a)(3)(ii)  of 
Regulation  T,"  is  proposed  to  be 
amended  to  change  the  reference  to 
"Section  220.2  of  Regulation  T."  This  is 
necessary  because  when  Regulation  T 
was  amended.  Section  220.8(a)(3)(ii) 
was  amended  to  eliminate  conditions 
relating  to  cash  equivalents  and  Section 


>  See  Securities  Exchange  Act  Release  No.  3824B 
(February  6.  1997)  62  FR  6474  (February  12, 1997) 
(Final  rule  adopting  changes  to  SEC  Rule  15c3-l). 

•15U.S.C  780-3. 

>o  In  approving  these  rules,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.CS78c(f). 


"  The  Commission  notes  that  approval  was 
granted  to  a  proposal  by  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE")  which  conforms 
several  of  its  margin  rules  to  those  of  the  NYSE.  See 
Securities  Exchange  Act  Release  No.  38709  (June  2, 
1997),  (Commission  order  approving  SR-CBOE-97- 
17). 

"  See  supra  note  7. 
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220.2  was  amended  by  adding  a 
definition  of  cash  equivalents. 
Accordingly,  the  Commission  finds  that 
these  technical  changes  are  reasonable. 

Amendments  To  Conform  Rule  2520  to 
Recent  Amendments  to  NYSE  Rule  431 

Option  Products  and  Interest  Rate 
Composites.  NASD  Rule  2520,  which 
currently  requires  customer  margin  for 
short  OTC  stock  and  index  options  of 
100%  of  the  option  premium  plus  45% 
of  the  current  market  value  of  the 
underlying  security,  is  proposed  to  be 
amended  by  adding  specific  margin 
requirements  for  OTC  options  equal  to 
a  specific  jjercentage  of  the  current 
value  of  the  underlying  component  to 
conform  this  provision  with 
corresponding  provisions  contained  in 
NYSE  Rule  431.  In  addition,  a  new 
definition  of  the  term  "underlying 
component"  is  being  added  as 
paragraph  2522(a)(66)  to  replace  more 
complex  references  to  "underlying 
security  or  the  product  of  the  ciurent 
index  group  value  of  the  imderlying 
index  stock  group." 

According  to  the  NASD,  the  principal 
amendments  to  Rule  2520,  paragraphs 
(f)(2)  (D)  and  (F),  include  new  initial 
and  maintenance  margin  requirements 
(including  provisions  for  reduced 
margin  requirements  under  certain 
circumstances)  for 

•  OTC  options  on  stock  and 
convertible  corporate  debt  (30%), 
industry  index  stock  groups  (30%)  and 
broad  index  stock  groups  (20%). 

•  OTC  options  on  30-year  U.S. 
Treasury  bonds  and  non-mortgage- 
backed  U.S.  Government  agency  debt 
securities  that  qualify  for  exemption 
pursuant  to  SEC  Rule  3al2-7  (3%). 

•  OTC  options  on  all  other  U.S. 
Govemment  securities  including  agency 
debt  (5%),  and  marginable  corporate 
debt  securities  (15%).  OTC  options  on 
all  other  securities  including  CMO's 
remain  subject  to  the  current  45% 
general  OTC  option  margin  requirement. 

•  Interest  rate  contracts  (10%)  to  be 
consistent  with  other  exchanges.*' 

In  addition,  the  proposed 
amendments  recognize  certain  spread 
and  straddle  positions  for  margin 
purposes  between  listed  and  OTC 
options  when  a  customer's  long  and 
short  positions  are  controlled  by  the 
same  broker-dealer. 

The  margin  treatment  of  OTC  options 
proposed  by  the  NASD  Regulation  is 
being  patterned  after,  and  is  nearly 
identical  to,  the  provisions  contained  in 


"The  NASD  doM  not  have  a  margin  requirement 
for  interest  rate  contracts  in  its  rules.  NASD 
Regulation  is  adding  this  provision  for  interest  rate 
contracts  pursuant  to  this  rule  fihng  in  order  to  be 
consistent  with  the  margin  provisions  of  the  NYSE. 


NYSE  Rule 

431(f)(2)(DHiii).  Given  the  near  identical 
nature  of  the  NASD  Regulation's 
proposal  to  the  NYSE's  previously 
approved  proposal,  the  Commission 
believes  that  adoption  of  these  proposed 
standards  is  reasonable.  The 
Commission  also  believes  that  this 
approach  will  promote  coordination  in 
regulating,  clearing,  settling,  and 
facilitating  transactions  in  securities  by 
providing  for  uniformity  in  this  area  of 
the  SROs'  margin  schemes  and  reducing 
confusion  among  customers. 

Specialists  ana  Market-\4akers 
Options  Margin.  The  NASD  Regulation 
proposes  changes  to  subparagraph 
(f)(2)(J)  of  Rule  2520  to  make  it 
substantially  identical  to  that  of  the 
NYSE  rule  dealing  with  margin 
reqviirements  for  options  transactions 
for  market-makers  and  specialists. 
NASD  Regulation  has  also  proposed 
adopting  specific  provisions  governing 
permitted  offset  treatment  for  market- 
makers  and  sf)ecialists  that  were  deleted 
from  Regulation  T  as  of  Jime  1,  1997. 
The  proposed  rule  seta  forth  various 
permitted  ofiset  positions  which  may  be 
cleared  and  carried  by  a  member 
organization  on  behalf  of  one  or  more 
market-makers  upon  a  margin  basis 
satisfactory  to  the  concerned  parties 
("good  faith"  margin).  In  addition,  it 
requires  that  the  amoimt  of  any 
deficiency  between  the  equity 
maintained  by  the  market-maker  and  the 
haircuts  specified  in  SEC  Rule  15c3-l 
shall  be  considered  as  a  deduction  from 
net  worth  in  the  net  capital  computation 
of  the  carrying  broker. 

A  p>ermitted  offset  position  will  be    • 
defined  to  mean,  in  the  case  of  an 
option  in  which  a  market- maker  makes 
a  market,  a  position  in  the  imderlying 
instrument  or  other  related  instnunent, 
and  in  the  case  of  other  securities  in 
which  a  market-maker  makes  a  market, 
a  position  in  options  overlying  the 
sec\irities  in  which  a  market-maker 
makes  a  market,  if  the  account  holds  the 
following  positions:  (i)  A  long  position 
in  the  underlying  instrument  offset  by  a 
short  option  position  which  is  "in-  or  at- 
the-money;"  (ii)  a  short  position  in  the 
underlying  instrument  offset  by  a  long 
option  position  which  is  "in-  or  at-the- 
money;"  (iii)  a  stock  position  resulting 
from  the  assigimient  of  a  market-maker 
short  option  position;  (iv)  a  stock 
position  resulting  from  the  exercise  of  a 
market-maker  long  position;  (v)  a  net 
long  position  in  a  security  (other  than 
an  option)  in  which  a  market-maker 
makes  a  market;  (vi)  a  net  short  position 
in  a  security  (other  than  an  option)  in 
which  the  market-maker  makes  a 
market;  or  (vii)  an  oBsei  position  as 
defined  in  SEC  Rule  15c3-l. 


The  SIX  proposed  offsets  descmbed  in 
proposed  NASD  Rule  252O(f)(2)0)  (a)  to 
(f)  codify  the  existing  permitted  offsets 
that  were  provided  under  Regulation  T 
imtil  June  1,  1997.  These  offset  reflect 
well-recognized  market-making  hedging 
transactions  involving  certain  options 
offset  strategies  involving  the  related 
imderlying  stocL  The  addition  of  NASD 
Rule  2520(f)(2)U)(g).  allowing  any  offset 
position  defined  under  SEC  Rule  15c3- 
1,**  constitutes  a  significant  expansion 
of  permitted  offset  positions.  According 
to  the  NASD  Regulation,  the  inclusion 
of  item  (g)  recognizes  that  options 
market-makers  and  specialists  must 
engage  in  various  hedging  transactions 
to  manage  the  risk  involved  in  fulfilling 
their  role,  and,  therefore,  allows  a 
member  organization  to  clear  and  carry 
options  market-makers  and  specialists 
oSaet  positions  as  defined  in  SEC  Rule 
15c3-l  upon  a  good  &ith  margin  basis. 
The  NASD  Regulation  has  clarified  its 
proposal  to  reflect  that  options  market- 
makers  and  specialists  are  permitted  to 
relieve  good  £aith  margin  for  all 
permitted  offset  positions  only  if  they 
are  effected  for  market-making  purposes 
such  as  hedging,  reducing  the  risk  of 
rebalancing,  liquidating  open  positions 
of  the  market-maker,  accommodating 
customer  orders,  or  another  similar 
market-making  purpose.'* 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  NASD 
Regidation  to  accommodate  the  needs  of 
options  market-makers  and  specialists 
in  undertaking  their  market- making 
responsibilities  as  it  recognizes  the 
occasional  need  for  options  market- 
makers  and  specialists  to  effect 
transactions  in  their  course  of  dealing  in 
options  classes  for  which  they  are  not 
registered.  The  Commission  believes 
that  this  approach  will  not  adversely 
affect  the  depth  and  liquidity  necessary 
to  mflintain  fair  and  orderly  markets. 
The  Commission  expects  clearing  firms 
that  are  members  of  the  NASD  and  other 
NASD  members  that  extend  margin  to 
options  market-makers  and  specialists 
to  implement  adequate  procedures  to 
ensure  that  the  elected  offsets  are 
recorded  actnirately  and  cleared  into 
appropriate  accounts.  In  addition,  such 
members  should  have  a  reasonable  basis 
for  determining  that  the  offset 
transactions  satisfy  the  market-making 
requirements  set  forth  in  NASD  Rule 
462(d)2(]).  The  Commission  believes 
that  these  requirements  will  ensure  that 
transactions  effected  by  options  maricet- 
makers  and  specialists  receiving  the 
ofEset  treatment  are  in  fact  directiy 
related  to  their  nxarket-making  function 


'*  See  tupm  note  8. 

»  See  NASD  Amaodmmit  No. 


1.  supra  note  3. 
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and  are  not  effected  for  speculative 
purposes  on  a  margin  basis  wtiich 
should  be  available  only  for  bona  fide 
market-making  activity. 

The  proposed  definition  by  NASD 
Regulation  of  "in-  or  at-the-money,"  for 
purposes  of  permitted  offset 
transactions,  represents  a  codification  of 
a  long  standing  practice  of  permitting 
the  financing  of  options  market-makers 
underlying  stock  positions  on  a  good 
faith  basis  when  offset  on  a  share-for- 
sbare  basis  by  options  which  are  "in-  or 
at-the-money,"  i.e..  where  the  current 
market  price  of  the  underlying  security 
is  not  more  than  two  standard  exercise 
price  intervals  below  (with  respect  to  a 
call  option)  or  above  (with  respect  to  a 
put  option)  the  exercise  price  of  the 
option.'*  At  this  time,  the  Commission 
believes  that  it  is  reasonable  for  the 
NASD  Regulation  to  adopt  the 
codification  of  a  longstanding  industry 
practice. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  addresses  technical 
changes  by  correcting  certain 
typographical  errors  appearing  in  the 
rule  filing  and  also  clarifies  that  the 
availability  of  good  faith  margin  for 
options  market-makers  and  specialists 
permitted  offsets  is  limited  to  only  bona 
fide  market-making  transactions.  Based 
on  the  above,  the  Commission  finds  that 
there  exists  good  cause  consistent  with 
Section  15A(b)  of  the  Act,  to  accelerate 
approval  of  the  amendment. 

rV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  all  such  filing  will  also 
be  available  for  inspection  and  copying 


at  the  principal  office  of.  the  NASD 
Regulation.  AH  submissions  should 
refer  to  the  file  number  SR-NASD-97- 
14  and  should  be  submitted  by  July  7, 
1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NASD-97- 
14)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  97-15713  Filed  6-13-97;  8:45  am] 
BiLLMQ  cooe  aoio-oi-M 


SMALL  BUSINESS  ADMINISTRATION 

Capitol  Health  Partners,  LP.  (License 
No.  03/03-0209);  Notice  of  Issuance  of 
a  Small  Business  Investment  Company 
License 

On  December  28, 1994,  an  application 
was  filed  by  Capitol  Health  Partners, 
L.P.,  at  3000  P.  Street,  NW., 
Washington,  DC,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the  1994 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
asd  all  other  pertinent  information,  SBA 
issued  License  No.  03/03-0209  on  May 
2, 1997,  to  Capitol  Health  Partners,  L.P. 
to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  6, 1997. 
Don  A.  Chriatenaen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-15628  Filed  6-13-97;  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Results  of  the  1995  Annual  GSR 
Product  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  results  of  1995  Annual 
GSP  Product  Review. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  disposition  of  the 
petitions  accepted  for  review  in  the 
1995  Annual  Product  Review  of  the  GSP 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W.,  Room  518,  Washington, 
DC  20508.  The  telephone  number  is 
(202)395-6971. 

SUPPLEMENTARY  INFORMATION: 

L  Announcement  of  1995  Annual  GSP 
Product  Review 

This  notice  describes  the  disposition 
of  the  product  petitions  accepted  for 
review  in  the  1995  Annual  Review  of 
the  GSP  program  (60  FTl  38856).  These 
petitions  requested  changes  in  the 
articles  and  countries  eligible  for  duty- 
free treatment  under  the  GSP  program. 
The  GSP  is  provided  for  in  the  Trade 
Act  of  1974,  as  amended  ("Trade  Act") 
(19  U.S.C.  2461  et  seq.].  The  review  was 
conducted  pursuant  to  regulations 
codified  as  15  CFTl  2007.  These  changes 
were  effective  May  31,  1997.  The 
President's  decisions  concerning  the 
1995  Annual  Product  Review  have  also 
been  reflected  in  Proclamation  7007  (62 
FR  30415-30425)  and  in  a  June  5,  1997 
USTR  press  release.  The  press  release  is 
available  by  contacting  the  USTR  Public 
Affairs  Office  at  (202)  395-3230  or 
through  the  USTR  Fax  retrieval  System 
by  telephone  202/395-4809  (Item 
27004).  It  can  also  be  downloaded  from 
the  USTR  Home  Page  through  the 
Internet  at  www.ustr.gov.  All 
correspondence  with  respect  to  this 
notice  should  be  addressed  to  the 
Director,  Generalized  System  of 
Preferences,  Room  518,  600  17th  Street, 
N.W.,  Washington,  DC  20508. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 


■'  The  Commisf  ioo  approvad  a  similar  provision 
by  the  CBOE  and  ootad  the  CBOE'i  aaaertioa  that 
it  has  r«c«ivad  oral  no-action  t«li«f  from  the  Federal 


Reaerva  Board  permitting  the  two  (tandard  exerciM 
price  interval  interpretation.  See  supra  note  11. 


»' 15  U.S.C  78«(b)(2). 

<•  17  CFR  200.3O-3(aNl2). 
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Annex  IV.— 1995  Annual  Review  Products  Decisions 


Accepted  products 


Decision 


CaaeNo. 


Produci 


Amended  UTS 


Petitioner 


Country 


Add: 

Grant 

Grant 

Deny  

Deny  

Deny  

Deny  

Deny  

Grant 

Remove: 

Deny  

Remove  Country: 

Deny  .._ 

Deny 

Deny 

Deny 

Waive  CNL 

Grant 

Gram 

Grwil 

Grant 

Grant 

Grant 

Grant 

Grant 

Graduated  .. 

Grant 

Grant 

Grant 

Grwl 

Danyl  I 

Grant 

Grant 

Graduated  .. 
Grant _. 

Gran 

Graduated  .. 

Grant 

Grant 

Graduated  .. 
Deny  

Grant 

!l 

Graduated  .. 
Deny  

Grant  

Graduated  .. 

Grant 

Grant 


Owq 


9&-1*  . 

95-2  ...... 

95-3  

95-4  

95-6  

95-6  

95-7  

95-8  

95-9  

95-10  

95-11   

95-12  

95-13  

see95-r 

95-14  

95-15  

95-16  

95-17  

9&-18  

95-19  

95-20  

95-21  

95-22  

95-23  

95-24  

95-25  

95-26  

95-27  

95-28  

95-29  

95-30A  ... 

95-30B  ... 

95-31   

95-32A  ... 
95-32B  ... 

95-33  

95-34  

95-35  

95-36  

95-37  

95-38  

95-39  ..... 

95-40  

95-41  ..... 

95-42  

95-43  


Koia  Nuts,  SheHed,  Fresh/ 

Dried. 
Unsaturated  Acychc  Hydro- 

cartxxo. 
"6PPD"  


"CBS" 


Carpets/Textile  Fkxx  Cover- 
ings. 
Ceramic  Bricks.  Blocks,  Files 

Auto  AM  Radios 

Railway  Axles  _ 

Cased  Perxsis  and  Crayons 


Peppers,  Sweet,  Canned 

Peppers,  Sweet.  Pickled 

Manganese  Dioxide 

Certain  Glass  Tabieiops 

Kola  Nuts,  StieNed.  Fresh/ 
Dried. 

Anchovies.  Canned 

Arwhovies.  Canned 

Methanol  

MTBE  „ 

Dimethyl  Terephthalate 

Technical  Hertjictdes  

Technical  Pesticides 

Methyl  Esters „ 

Buffak)  Leather  

Leather  of  Animals  w/o  Hair 

Batting  Gloves  

Ceramtc  Roofing  Tiles  

Electrical  Conductors/Wire  . 
Refrigeration  Compressors  . 

Automatic  Typewriters  

Cotor  Monitors  

Cokx  Monitors  With  System 

Color  Monitors  Without  Sys- 
tem. 

Optical  Scanners  

Telephone  Sets  Video 

Telephone  Sets 

Facsimile  Machines  

Facsimile  Machines  

Compact  Disc  Players 

Audio  Cassette  Recorders  .. 
VCRs „ 

Auto  Tape  Player  Radns  ... 
Auto  Tape  Player  Radios  ... 

Audk)  Hi-R  Systems  

Scanners  and  Pagers 

I^iition  Wiring  Sets 

Cameras  ~ 


0802.90.9090PT 

2901.29.50 

2921.51.50PT 

2934.20.80PT 

5701.10.40PT 

6901.00.00 
8527.29.80 
8607.19.03 

9609.10.00 


2001.90.39PT 
2005.90.5510 
2820.10.00 
7006.00.40 

0802.90.9090PT 

1604.16.10 

1604.16.30 

2905.11.20 

2909.19.1010 

291737  00 

2933.39  25 

2933.40.30 

3823.90.40 

4104.39.20 

4107.90.60 

4203.21 .20 
6905.10.00 

7614.90.20 
8414.30.40 
8469.12.00 
8471.92.32 
8471.49.26 
Amended 
8471.60.35 

8471.92.84 
8517.19.40 
8517.19.80 
8517.82.40 
851721.00 

8519.99.M 


8520.31.00 
8521.10.60 

8527.21.10 
852721.10 

8527.31.40 
8527.90.90 


8544.30.00 
9006.53.00 


McCormlck&  Co 


Saaol  Alpha  Olefins 


Duslo;  Petrimex;  Prochimie; 

IntemT 
Slovak  Republic;  Istrochem; 

Prochimie. 
Trade  Promo.  C«ntra/Kut>er 

Harxjicrafts. 

Ceramica  Canbobo 

Ford  Motor  Company 

Swasap 


Writing  Instrument  Manuf. 
Assoc. 

Cherokee  Products  Co 

Cherokee  Products  Co  

FerToalk>y  Assoaation  

Glasscratt  of  Memphis.  TN  .. 

McCormck  &  Co 

Ministry  of  Foreign  Trade  .... 

Ministry  of  Foreign  Trade  .... 

Petroquimica  de  Ver>ezuela  . 

Ecofuel  

Gov.  of  Romania 

American  Cyanamid  Co 

American  Cyanamid  Co 

Procter  &  Gamble  Co  

Lackawana  Leattier  Co 

Economic  Minister  of  S.  Afri- 
ca. 

Gov.  of  Indonesia  

Alfarena  El  Volcan;  Interday 
Co. 

Sural;  Conal  

Whilrpool  Corp  

Gov.  of  Indonesia 

Apple  Computer,  Inc 

Gm.  of  Thailand;  Apple 
Computer,  Inc. 

Gov.  of  Thailand;  Apple 
Computer,  Inc. 

Apple  Computer.  Inc 

Gov.  of  Thailand  

Gov.  of  Thaiand 

He«»tett-Packard  Co 

Canon  USA;  Sh»p. 
Pioneer  Techrxjtogy; 

SantrorMcs,  Sanyo  Fisher; 

Thomson  Consume. 

Gov.  of  Malaysia — 

Gov.  of  Thailand;  Orion 

Sales;  World  Bectric 

Ford  Motor  Company 

Sanyo  ElectTMalaysia; 

Sanyo  Fisher/USA. 

Gov.  of  Indonesia  

Gov.  of  Philippir>es;  Uniden 

America;  Unklen  Ptiil- 

ippiries. 
Gov.  of  Thaiand;  American 

YazakiCorp. 
Canon  U.S> 


(Cote  D'lvoire). 

(S.  Airica). 

(StovA  Republc). 

(Stovak  Republic). 

(Nepal). 

(Ver>ezuela). 
(BraziO. 
(S.  Africa). 

(AH). 


(Chile). 
(ChUe). 
(S.  Africa). 
(Indorwsia). 

(Cote  D'hroire). 

(Morocco). 

(Morocco). 

(Venezuela). 

(Venezuela). 

(Romania). 

(Brazil). 

(BraziO. 

(Malaysia). 

(Thaitand). 

(S.  Africa). 

(Indonesia). 
(Venezuela). 

(Venezuela). 

(BraziQ. 

(lndor>esia). 

(Malaysia). 

(Thailand). 

(Thailand). 


(Malaysia) 
(Thailand) 
(Thatand) 
(Malaysia) 
(Thailand) 

(Malaysia). 


(Malaysia). 
(ThaHaixl). 

(BrazH). 
(Malaysia). 

(Indonesia). 
(Philippines). 


(Thailand). 
(Malaysia). 
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Accepted  products 

Product 

Amended  HTS 

Petitioner 

Country 

Decision 

Case  No. 

Defyy  

Grant 

95-44  

95-45  

Ptwtocopiers 

Electronic  Control  Units 
(ECU). 

9009.12.00 
9032.89.60 

Canon  U.S.A7Canon  Hi-Tech 

Thailand. 
Telefunken  Microelectronic, 

Inc. 

(Thailand). 
(Philipp(f>e8). 

[FR  Doc.  97-15737  Filed  6-13-97;  8:45  am) 

aiUJNQ  COCC  3M1-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  June  6, 1997 

The  fol  lowing  Agreements  were  filed 
with  the  [)epartment  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2579. 
.  Date  Filed:  June  2, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCl  Telex  Mail  Vote  873, 
Brazil- Venezuela  bres,  r-1  041d  r-2- 
OSld,  Intended  effective  date:  June  20, 
1997. 

Docket  Number:  OST-96-2589. 

Date  Filed:  June  4,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  S/CERC  0020.  South 
Pacific  Expedited  Reso  002e,  Intended 
effective  date:  July  15,  1997. 

Docket  Number:  OST-97-2590. 

Date  Filed:  June  4,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  Telex  Mail  Vote  874, 
Korea-Bangkolc/Singapore  fares, 
Intended  effective  date:  Jime  14, 1997. 
Paalette  V.  Twine, 
Chief,  Documentary  Services. 
[FR  Doc.  97-15717  Filed  6-13-97;  8:45  am] 
■NJJNO  CODE  4ei«-K-^ 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  97-6-15  ;  Dockal  OST-08-192ei 


Application  of  Accessair  htoldings, 

nc,  for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTKM:  Notice  of  order  to  show  cause. 

s^jMwary:  The  Department  of 
i  ransportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Accessair 


Holdings,  Inc.,  fit,  wUling,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
June  26, 1997. 

AOOAESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-96-1926  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-120.30,  Room  PL-^01),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2337. 

Dated:  June  11. 1997 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  97-15745  Filed  6-13-97;  8:45  ai^ 
BHJjNOCooc  4aio-at-u 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  ConvenierK^  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  ttie  Week  Ending 
June  6, 1997 

The  following  Applications  for 
Certifications  of  Public  Convenience 
and  Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 


Docket  Number:  OST-95-477. 

Date  Filed:  June  4,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  2.  1995. 

Description 

Amendment  to  Application  of  L.B. 
Limited  pursuant  to  49  U.S.C.  41302. 
and  Subpart  Q  of  the  Regulations, 
applies  for  amendment  and  re-issuance 
of  its  Foreign  Air  Carrier  Permit  issued 
to  it  by  Order  96-6-45  to  engage  in 
scheduled  air  transportation  of  persons, 
property  and  mail  on  the  following 
Bahamas-U.S.  scheduled  combination 
route:  Freeport  on  the  one  hand,  and 
coterminal  points  Allentown,  PA  and 
Knoxville,  TN  on  the  hand. 

ZTocJ^et  Number:  OST-95-666. 

Date  Filed:  June  4.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  2,  1997. 

Description 

Application  of  Sunworld 
International  Airlines,  Inc.,  pursuant  to 
$9  U.S.C.  Section  41102  and  Subpart  Q 
of  the  Regulations,  applies  for  renewal 
of  its  certificates  of  public  convenience 
and  necessity  to  enable  it  to  continue  to 
engage  in  interstate  air  transportation  of 
persons,  property  and  mail  as  well  as 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  in  the  United  States  and  a  point 
or  points  in  the  Cayman  Islands,  via 
certain  intermediate  points.  Sunworld 
requests  that  its  authority  be  renewed 
for  an  indefinite  period. 

Docket  Number:  OST-95-667. 

Date  Filed:  June  4,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  2, 1997. 

Description 

Application  of  Sunworld 
International  Airlines,  Inc.,  pursuant  to 
49  use.  Section  41102  and  Subpart  Q 
of  the  Regulations,  applies  for  renewal 
of  its  certificates  of  public  convenience 
and  necessity  to  enable  it  to  continue  to 
engage  in  interstate  air  transportation  of 
persons,  property  and  mail  as  well  as 
foreign  air  transportation  of  persons. 
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property  and  mail  between  a  point  or 
points  in  the  United  States  and  a  point 
or  points  in  the  Cayman  Islands,  via 
certain  intermediate  points.  Sunworld 
requests  that  its  authority  be  renewed 
for  an  indefinite  period. 

Docket  Number:  OST-95-676. 

Date  Filed:  June  6,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  7,  1997. 

Description 

Application  of  Falcon  Air  Express, 
Inc.  pursuant  to  14  C.F.R.  302.4  and 
Subpart  Q  of  the  Department's 
Regulations,  applies  for  an  amendment 
to  its  certificate  of  public  convenience 
and  necessity  to  the  extent  necessary  to 
lift  the  "one  aircraft"  limitation  for 
domestic  and  international  charter  and 
sub-service  transportation. 

Docket  Number:  OST-95-677. 

Date  Filed:  June  6.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  7,  1997. 

Description 

Application  of  Falcon  Ait  Express, 
Inc.  pursuant  to  14  C.F.R.  302.4  and 
Subpart  Q  of  the  Department's 
Regulations  applies  for  an  amendment 
to  its  certificate  of  public  convenience 
and  necessity  to  the  extent  necessary  to 
lift  the  "one  aircraft"  limitation  for 
domestic  and  international  charter  and 
sub-service  transportation. 
Paulette  V.  Twine, 
Chief,  Documentary  Services. 
[PR  Doc.  97-15716  Filed  6-13-97;  8:45  am) 

MLUMG  COOe  4»10-«2-l> 


DEP A «:•■"•  Mt'N^  '^r  "o anSPODTATION 

Map  Nrriice 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determ'ination  that  the  noise  exposure 
maps  submitted  by  Burlington 
International  Airport  imder  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements. 


EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  June  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Silva,  FAA  New  England  Region, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Burlington  International  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150,  effective  June 
5,  1997. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  Requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measure  the  operator  has  taken 
or  propKJses  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Burlington 
International  Airport.  The  specific  maps 
under  consideration  are  Figures  11. A 
and  ll.B,  Base  Year  (1997)  Land  Uses 
by  Jurisdiction,  and  12.C  and  12.D, 
Future  (2002)  Year  Land  Uses  by 
Jurisdiction  (Declared  Distance),  each  of 
which  is  published  in  "FAR  Part  150 
Noise  Exposure  Map  Update;  Burlington 
International  Airport",  dated  May  23, 
1997.  FAA  has  determined  that  these 
maps  for  Burlington  International 
Airport  are  in  compli&nce  with 
applicable  requirements.  This 
determination  is  effective  on  June  5, 
1997.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 


FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under 
section  103  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  maps 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  govenunent.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  noise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surbce  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

• 

Federal  Aviation  Administration,  New 
England  Region,  Airports  Division,  16 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803 

Burlington  International  Airport,  1200 
Airport  Drive  #T,  South  Burlington^ 
Vermont  05403. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Burlington,  Massachusetts,  June 
5, 1997. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

*IfR  Doc.  97-15692  Filed  6-13-97;  8:45  am) 
BIUJNQ  OOOE  4nO-19-M 


32676 


DEPA-^Mf  NT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-63;  Notice  06] 

Insurer  Reporting  Requirements; 
Reports  on  Section  612  of  the  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (^4HTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces 
publication  by  NHTSA  of  three  reports. 
Section  612(b)  of  Title  VI  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (MVICSA,  Pub.  L.  93-513)  requires 
this  information  be  periodically 
compiled  and  published  by  the  agency 
in  a  form  that  will  be  helpful  to  the 
public,  the  law  enforcement 
community,  and  Congress.  The  three 
reports  are  for  reporting  years  1989, 
1990  and  1991.  These  reports  cover 
Section  612  which  provides  information 
on  theft  and  recovery  of  vehicles;  rating 
rules  and  plans  used  by  motor  vehicle 
insurers  to  reduce  premiums  due  to  a 
reduction  in  motor  vehicle  thefts;  and 
actions  taken  by  insurers  to  assist  in 
deterring  thefts. 

ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  Section  612 
informational  report  by  contacting  the 
Docket  Section,  Room  5109,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
IX  20590.  Docket  hours  are  from  9:30 
a.m.  to  4:00  p.m,  Monday  through 
Friday.  Requests  should  refer  to  Docket 
No.  91-53;  Notice  06. 
FOR  FURTHER  MF0RMAT10N:  Ms.  Rosalind 
Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA.  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  &tx  number  is 
(202) 493-2739. 

SUPPLBKNTARY  INFORMATION:  The  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984  (Theft  Act)  was  implemented  to 
enhance  detection  and  prosecution  of 
motor  vehicle  theft  (Pub.  L.  98-547). 
The  Theft  Act  added  a  new  Title  VI  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  which  required  the 
Secretary  of  Transportation  to  issue  a 
theft  prevention  standard  for  identifying 
major  parts  of  certain  high-theft  lines  of 
passenger  cars.  The  Act  also  addressed 
several  other  actions  to  reduce  motor      ' 
vehicle  theft,  such  as:  increased 
criminal  penalties  for  those  who  traffic 
'ji  stolen  vehicles  and  parts;  curtailment 
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of  the  exportation  of  stolen  motor 
vehicles  and  off-highway  mobile 
equipment;  establishment  of  penalties 
for  dismantling  vehicles  for  the  purpose 
of  trafficking  in  stolen  parts;  and 
development  of  ways  to  encourage 
decreases  in  premiums  charged  to 
consiuners  for  motor  vehicle  theft 
insurance. 

Title  VI  was  designed  to  impede  the 
theft  of  motor  vehicles  by  creating  a 
theft  prevention  standard  which 
required  manufacturers  of  designated 
high-theft  car  lines  to  mark  or  inscribe 
them  with  a  vehicle  identification 
niunber.  The  theft  standard  became 
effective  in  Model  Year  1987  for 
designated  high-theft  car  lines. 

The  "Anti-Car  Theft  Act  of  1992" 
amended  the  law  relating  to  the  parts- 
marking  of  major  component  parts  on 
designated  high-theft  vehicles.  One 
amendment  made  by  the  Anti-Car  Theft 
Act  was  to  49  U.S.C.  33101(10),  where 
the  definition  of  "passenger  motor 
vehicle"  now  includes  a  "multipurpose 
passenger  vehicle  or  light-duty  truck 
when  that  vehicle  or  truck  is  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight."  Since  "passenger  motor 
vehicle"  was  previously  defined  to 
include  passenger  cars  only,  the  effect  of 
the  Anti-Car  Theft  Act  is  that  certain 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  high-theft  vehicles 
subject  to  the  Federal  motor  vehicle 
theft  prevention  standard  (49  CFR  Part 
541). 

Section  612  of  the  Theft  Act  requires 
subject  insurers  or  designated  agents  to 
report  annually  to  the  agency  on  theft 
and  recovery  of  vehicles;  rating  rules 
and  plans  used  by  insurers  to  reduce 
premiums  due  to  a  reduction  in  motor 
vehicle  thefts;  and  actions  taken  by 
insurers  to  assist  in  deterring  thefts. 
Rental  and  leasing  companies  also  are 
required  to  provide  annual  theft  reports 
to  the  agency. 

The  annual  insurer  reports  provided 
under  Section  612  of  the  Theft  Act  are 
intended  to  aid  in  implementing  the 
Theft  Act  and  fulfilling  the 
Department's  requirements  to  report  to 
the  public  the  results  of  the  insurer 
reports.  The  first  annual  insurer  reports, 
referred  to  as  the  Section  612  Report  on 
Motor  Vehicle  Theft,  was  prepared  by 
the  agency  and  issued  in  December 
1987.  A  notice  aimouncing  the 
availability  of  the  first  report  was 
published  in  the  Federal  Register  on 
February  19, 1988.  The  report  included 
theft  and  recovery  data  by  vehicle  type, 
make,  line,  and  model  which  were 
tabulated  by  insurance  companies  and, 
rental  and  leasing  companies. 
Comprehensive  premium  information 


tor  eacti  ol  the  reporting  insurance 
companies  was  also  included.  The  fifth, 
sixth  and  seventh  reports  disclose  the 
same  subject  information  and  follow  the 
same  reporting  format. 

Issued  on:  June  9. 1997. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-15710  Filed  6-13-97;  8:45  am] 
BILLINQ  CODE  4S10-e9-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  97-037;  Notice  1] 

Fleetwood  Enterprises,  Inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Nc^*  omoiiance 

Fleetwood  Enterprises.  Inc. 
(Fleetwood)  of  Riverside,  California  has 
determined  that  front  side  windows  of 
some  of  the  motor  homes  it 
manufactured  fail  to  comply  with  the 
light  transmittance  requirements  of  49 
CFR  571.205.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205. 
"Glazing  Materials."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  Fleetwood  has  also  applied  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Standard  No.  205,  which  incorporates 
by  reference,  the  American  National 
Standards  Institute's  (ANSI)  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  2^26.1-1977.  January 
26, 1977.  as  supplemented  by  Z26.1a, 
July  3. 1980  (ANS  Z26.1),  specifies  that 
glazing  materials  used  in  windshields 
and  in  windows  to  the  immediate  right 
and  left  of  the  driver  of  trucks  and  buses 
shall  have  a  luminous  transmittance  of 
not  less  than  70  percent  of  the  light,  at 
normal  incidence,  when  measured  in 
accordance  with  "Light  Transmittance, 
Test  2"  of  ANSI  Z-26.1-1980.  It 
specifies  that  all  windows  of  an 
automobile  shall  have  a  luminous 
transmittance  of  not  less  than  70 
percent 

During  the  period  of  July.  1995 
through  January,  1997.  Fleetwood 


UMI 
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manufactured  approximately  1,438  1996 
and  1997  model  year  Flair  brand  motor 
homes  having  front  side  windows  with 
a  luminous  transmittance  of  62  percent 
and  approximately  188  Bounder  brand 
motor  homes  and  733  Discovery  brand 
motor  homes,  also  of  model  years  1996 
and  1997,  having  double  panes  of  the 
same  glazing  in  the  front  side  windows. 
Fleetwood  reported  a  luminous 
transmittance  of  41  percent  for  the  dual 
pane  application.  Beginning  with 
vehicle  production  in  January,  1997, 
bout  side  windows  with  a  luminous 
transmittance  of  greater  than  70  percent 
have  been  installed  in  all  Fleetwood 
motor  homes. 

Fleetwood  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Fleetwood  considered  a  Ford  Motor 
Company  inconsequentiality  petition 
that  references  computer  modeling 
studies  and  in-car  evaluations 
conducted  by  Ford  Motor  Company  that 
were  used  in  their  petition  dated 
February  6, 1995  which  showed  a  5 
point  reduction  in  the  percentage  of 
light  transmission,  from  65  to  60 
percent,  resulted  in  a  reduction  of 
seeing  distance  of  only  1  to  2  percent 
during  night  time  driving,  and  little  or 
no  reduction  in  seeing  distance  during 
dusk  and  daytime  driving.  Based  on 
these  studies,  the  subject  Flair  brand 
motor  home  driver  and  passenger  side 
windows  with  62  percent  light 
transmittance  would  be  expected  to 
result  in  no  significant  reduction  in 
seeing  distance  during  night  time 
driving  and  virtually  no  reduction 
during  dusk  and  daytime  driving, 
compared  to  glass  with  a  70  percent 
transmittance.  Reductions  in  seeing 
distances  of  1  percent  or  less  have  no 
practical  or  perceivable  effect  on  driver 
visibility  based  on  observer's  reports  in 
vehicle  evaluations  by  Ford  of 
windshields  with  line-of-sight 
transmittance  in  the  60  to  65  percent 
range.  The  subject  Bounder  and 
Discovery  brand  motor  home  driver  and 
passenger  side  windows  with  41  percent 
light  transmittance  would  be  expected 
to  result  in  no  significant  reduction  in 
seeing  distances  during  night  time 
driving,  and  little  to  no  reduction  in 
seeing  distance  during  dusk  and 
daytime  driving. 

Fleetwood  also  considered  that  the 
stated  purpose  of  FMVSS  No.  205  to 
which  the  light  transmittance 
requirements  are  directed  is  "to  ensure 
a  necessary  degree  of  transparency  in 
motor  vehicle  windows  for  driver 
visibility."  NHTSA,  in  its  March,  1991 
"Report  to  Congress  on  Tinting  of  Motor 
Vehicle  Windows",  concluded  that  the 
light  transmittance  of  windows  of  the 


then  new  passenger  cars  and  vans  that 
complied  with  Standard  No.  205  did  not 
present  an  unreasonable  risk  of  accident 
occurrence.  The  new  passenger  cars  and 
vans  that  were  considered  to  not  present 
an  unreasonable  risk  had  effective  line- 
of-sight  light  transmittances  through  the 
windshields  as  low  as  approximately  63 
]>ercent  on  p>assenger  car  windshields 
and  55  percent  on  van  windshields  (as 
determined  by  a  1990  agency  survey, 
the  results  of  which  were  included  in 
the  Report  to  Congress).  Fleetwood  feels 
that  while  light  transmittance  and  driver 
visibility  through  frtint  side  windows  is 
important  to  the  safe  operation  of  motor 
homes,  it  is  not  as  important  as  driver 
visibility  through  motor  home 
windshields.  Therefore,  while  the  use  of 
frt)nt  side  window  glazing  with 
liiminous  transmittance  less  than  70 
percent  is  technically  a  non-compliance, 
we  believe  the  condition  presents  no 
risk  to  motor  vehicle  safety. 

Fleetwood's  opinion  that  this  non- 
compliance is  not  safety  related  is  also 
based  upon  the  consideration  of  the 
great  amount  of  visibility  that  is 
inherent  in  the  driver  packaging  of  the 
subject  motor  homes.  Factors  which 
contribute  to  this  visibility  are: 

1.  The  windshield  glass  is 
approximately  100  inches  wide  by  36 
inches  tall. 

2.  The  windshield  glass  is  installed  at 
an  incidence  angle  of  4  de^ees  back 
from  vertical. 

3.  The  involved  side  window  glass  on 
the  Flair  and  Bounder  brand  motor 
homes  is  approximately  46  inches  long 
by  31  inches  tall.  The  involved  side 
window  glass  on  the  Discovery  brand 
motor  home  is  approximately  52  inches 
long  by  34  inches  tall. 

4.  Tne  involved  side  window  glass  is 
flat  and  is  installed  perpendicular  to  the 
ground. 

5.  The  driver'  s  seat  H  point  ranges 
frxim  approximately  50  to  62  inches 
frt)m  the  ^und. 

6.  The  mvolved  windows  have  a 
slider  feature  which  allows  them  to  be 
positioned  out  of  line  of  sight  (if 
desired),  and 

7.  Side  window  visibility  is  primarily 
key  in  sharp  tiiming  maneuvers  which 
are  typicallv  performed  at  low  speeds. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of 
Fleetwood,  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted.  All 
comments  received  before  the  close  of 


business  on  the  closing  date  indicated 
below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  dosing  date:  Quly  16, 1997). 
(15  U.S.C  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  )une  10, 1997. 
L.  Eohart  Shehoa, 
Associate  Administrator  for  Safety 
Perfonnance  Standards. 
(FR  Doc.  97-15709  Filed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surtef:*^  "r^ns.oor+ation  Board 

[STB  Doctel  No.  AB-290  (Su6-No.  189X)] 

Compan*     Ar^'^fionmeiH  Exemption^ 
in  WcOowei;  iou.".t>,  WV 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
1.0-mile  line  of  railroad  between 
milepost  NF-0.0  at  Norfolk,  and 
milepost  NF-1.0  at  Buzzards  Creek 
Junction,  WV.  The  line  traverses  United 
States  Postal  Service  Zip  Code  24868. 

NW  has  certified  that  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acticyg  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Sur&ce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  t)een 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abcmdonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
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revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  16. 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  '  must  be  filed  by  June  26. 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  7,  1997. 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary.  Case  Control 
Unit,  1925  K  Sti«et,  NW.,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation.  Three  Commercial  Place. 
Norfolk.  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  )une  20,  1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NW  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  poasible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  S900  See  49  CFR  10O2.2(fK2S). 

'The  Board  will  accept  late-filed  trail  use 
requeats  as  long  as  the  abandonment  ha*  not  been 
consuiBiiiatad  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


NW's  filing  of  a  notice  of  consummation 
by  June  16, 1998,  and  there  are  no  legal 
or  regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expiie. 

Decided:  )une  9. 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  WiUiams, 
Secretary. 
IFR  Doc.  97-15712  FUed  6-13-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Diracthw  Numbw  16-22] 

Withdrawals  From  Trust  artd  Deposit 
Fund  Accounts;  Authority  Delegation 

Dated:  June  5, 1997. 

1 .  Delegation.  By  virtue  of  the 
authority  granted  to  the  Fiscal  Assistant 
Secretary  by  Treasury  Order  (TO)  101- 
05,  the  Commissioner,  Bureau  of  the 
Public  Debt,  is  delegated  the  authority 
to  approve  schedules  for  withdrawals 
from  all  trust  and  deposit  fund  accounts 
administered  by  the  Bureau  of  the 
Public  Debt  for  the  Secretary  of  the 
Treasury. 

2.  Redelegation.  The  Commissioner, 
Bureau  of  the  Public  Debt,  may 
redelegate  this  authority  in  writing  to 
officials  of  the  Bureau  of  the  Public 
Debt,  and  it  may  be  exercised  in  the 
individual  capacity  and  under  the 
individual  title  of  each  official  receiving 
such  authority. 

3.  Authorities.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

4.  Cancellation.  Treasury  Directive 
16-22,  "Withdrawals  from  Trust  and 
Deposit  Fund  Accounts,"  dated  October 
22, 1992.  is  superseded. 

5.  Expiration  Date.  This  Directive 
expires  three  years  after  the  date  of 
issuance  imless  superseded  or  cancelled 
by  that  date. 

6.  Office  of  Primary  Interest.  Division 
of  Accounting  Operations,  Office  of 
Public  Debt  Accoimting,  Bureau  of  the 
Public  Debt 

G«rald  MfOfkj, 

Fiscal  Assistant  Secretary. 

(PR  Doc.  97-15708  Filed  6-13-97;  8:45  am) 

HUJNQ  OOOC  4«10-»-P 


DEPARTMENT  OF  THE  TREASURY 

[General  Counsel  Desiqr^-:n-  no.  232] 

Appointment  of  Merr  t^t^'s  o  the  Legal 
Division  Performance  Revif>w  Board 

Under  the  authority  gramcu  lu  me  as 
General  Coimsel  of  the  Department  of 
the  Treasury  by  31  U.S.C.  301  and  26 
U.S.C.  7801,  Treasury  Department  Order 
No.  101-5  (Revised),  and  pursuant  to 
the  Civil  Service  Reform  Act,  I  hereby 
appoint  the  following  persons  to  the 
Legal  Division  Performance  Review 
Board: 

(1)  For  the  General  Coimsel  Panel — 
Neal  S.  Wolin,  Deputy  General  Counsel, 

who  shall  serve  as  Chairperson; 
Russell  L.  Munk,  Assistant  General 

Counsel  (International  Affairs); 
Stephen  J.  McHale,  Chief  Counsel, 

Bureau  of  Alcohol,  Tobacco  & 

Firearms; 
Robert  M.  McNamara,  Jr.,  Assistant 

General  Counsel  (Enforcement); 
Kenneth  R.  Schmalzbach,  Assistant 

General  Counsel  (General  Law  and 

Ethics);  and 
Elizabeth  B.  Anderson,  Chief  Coimsel, 

United  States  Customs  Service. 

(2)  For  the  Internal  Revenue  Service 
Panel- 
Chairperson,  Deputy  Chief  Counsel,  IRS; 
Deputy  General  Counsel; 

Two  Associate  Chief  Counsel,  IRS;  and 
Two  Regional  Counsel,  IRS. 

I  hereby  delegate  to  the  Chief  Counsel 
of  the  Internal  Revenue  Service  the 
authority  to  make  the  appointments  to 
the  IRS  Panel  specified  in  this 
Designation  and  to  make  the  publication 
of  the  IRS  Panel  as  required  by  5  U.S.C. 
4314(c)(4). 

Dated:  June  9, 1997. 
Edward  S.  Knigkt, 

General  Counsel. 

IFR  Doc.  97-15707  FUed  6-13-97;  8:45  am) 

MUJNQCOOE  4«10-»-M 


DEPfiPf^MENT  OF  TMC  ''i^EASUPV 

Int?  ''.-i'  Hev^i^'.if  Sefvf^.f: 

Proi>'Jseo  ;.,c"ectson    ij,  :i^\rrie.nt 
Request  iot  t  otm  23 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
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and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cK2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
23,  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service. 

DATES:  Written  comments  should  be 
received  on  or  before  August  15, 1997 

n  u  red  of  consideration. 
AD0«E.SS£S:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW  ,  Washington.  DC  20224. 
FOf  'vJ^'MfP  iHPORMA'iOK  CONTACT: 
Requebts  lur  auuiuuuai  iiuunnation  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPUMENTARY  INFORMATION: 

Title:  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service. 

OMB  Number:  1545-0950. 

Form  Number:  Form  23. 

Abstract:  Form  23  must  be  completed 
by  those  who  desire  to  be  enrolled  to 
practice  before  the  Internal  Revenue 
Service.  The  information  on  the  form 
will  be  used  by  the  Director  of  Practice 
to  determine  the  qualifications  and 
elicnbility  of  applicants  for  enrollment. 

Current  Actions:  A  space  for  the 
spouse's  name  was  added  under  item  6 
of  Form  23  because  we  frequently  need 
to  request  information  under  the 
spouse's  name  and  it  is  difficult  when 
the  name  is  different  from  the 
applicant's. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and  the 
Federal  government. 

Estimated  Number  of  Respondents: 
2,400. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  loi^ 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  reovired  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  pesponse  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become^a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  10, 1997. 
Garrick  R.  SkMr, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  97-15629  Filed  6-13-97;  8:452  am] 

BiUJNG  COOE  4«30-01-U 


DFPARTMEhrr  OF  thF  "^RFASimY 

IntiBrna;  Revenue  Service 

-■'ODOsec  GoiiectiOf    Comment 
Bequest  for  Form  S65& 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5558,  Application  for  Extension  of  Time 
To  File  Certain  Employee  Plan  Retiuns. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15, 1997 
tr.  ho  assured  of  consideration. 
A,aDHess£S:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORWA'SOK  CONTACT: 
Requests  for  daciruuiiii.  .i^iormation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 


(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPt-EMENTARY  INFORMATION: 

Title:  Application  for  Extension  of 
Time  To  File  Certain  Employee  Plan 
Returns. 

OMB  Number:  1545-0212 

Form  Number:  5558 

Abstract:  This  form  is  used  by 
employers  to  request  an  extension  of 
time  to  file  the  employee  plan  annual 
information  retiUTi/ report  (Form  5500 
series)  or  the  employee  plan  excise  tax 
return  (Form  5330).  The  data  supplied 
on  Form  5558  is  used  to  determine  if 
such  extension  of  time  is  warranted. 

Current  Actions: 

(1)  The  "Extend  Date"  column  has 
been  added  to  line  2.  This  will  allow 
preparers  to  indicate  the  date  they  need 
for  their  extension.  New  line  3  was 
added  for  preparers  to  enter  the  reason 
why  an  extension  is  needed.  This 
information  was  previously  requested  as 
an  attachment  to  the  form. 

(2)  Lines  lb,  Ic,  2.  3a,  3b,  5a,  5b,  and 
6  were  eliminated  because  the 
information  is  no  longer  needed. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
305,000. 

Estimated  Time  Per  Respondent:  27 
min. 

Estimated  Total  Annual  Burden 
Hours:  138,795. 

The  follpwing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retum'information  are  confidential, 
as  required  by  26  U.S.C  6103. 

RpQUfHit  for  ComnMBAi 

— ..^lents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
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of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  ]une  3, 1M7. 
Gairick  R.  Shsar, 
fflS  Reports  Clearance  Officer. 
IFR  Doc.  97-15630  Filed  6-13-97;  8:45  am] 
MUJNQ  COM  4«3»-01-4) 


OE  -it*   MP  VT  OF  THE  TREASURY 

3rocH3s«d  Collection;  Comment 
Request  for  Form  1040  and  Schedules 
A  B,  C.  C-EZ,  D.  E,  E1C.  F,  H,  R  and 

S£ 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SoMMAr  y:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1040  and  Schedules  A,  B,  C.  C-EZ.  D, 
E,  EIC,  F,  H.  R,  and  SE,  U.S.  Individual 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
AvBnufi  NW..  Washington,  DC  20224. 
;;OR  P,,B'^.EP    M^  J RMATION  CONTACT: 
Kequesls  tor  additiooal  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

^u9o._  tMEHTARY  INFORMATKM: 

1  uic.  U.S.  Individual  Income  Tax 
Return 

OMB  Number:  1545-0074 

Form  Number:  1040  and  Schedules  A. 
B.  C.  C-EZ.  D.  E.  EIC.  F.  H.  R.  and  SE 


Abstract:  These  forms  are  used  by 
individuals  to  report  their  income  tax 
liability.  The  data  is  used  to  verify  that 
the  items  reported  on  the  forms  are 
correct,  and  also  for  general  statistical 
use. 

Current  Actions: 

Changes  to  Form  1040 

(1)  Lines  23  a  and  b  were  combined 
to  reduce  taxpayer  burden.  The  new 
spousal  IRA  rules  permit  the  maximum 
contribution  for  each  spouse,  so  it  is  no 
longer  necessary  to  know  how  much 
was  contributed  to  each.  As  a  result, 
line  23b  was  deleted.  Also,  the  IRA 
worksheets  in  the  instructions  were 
substantially  shortened  and  simplified. 

(2)  New  line  24  was  added  for  the 
medical  savings  accoimt  deduction. 
This  line  was  added  to  implement 
Internal  Revenue  Code  section  220(a). 

(3)  The  text  on  line  28  was  revised  to 
reflect  that  the  deduction  for  a  SIMPLE 
plan  maintained  by  a  self-employed 
person  will  be  entered  on  this  line. 
Therefore,  the  checkbox  for  line  28  (old 
line  27)  was  deleted  because  it  is  no 
longer  needed. 

(4)  New  line  42  was  added  for 
taxpayers  to  take  the  adoption  credit 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households 

-  Estimated  Number  of  Respondents: 
59.384,249 

Estimated  Time  Per  Respondent: 
Varies 

Estimated  Total  Aimual  Burden 
Hours:  1,107,975,034 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  fior  ConunentB 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  9, 1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-15631  FUed  6-13-97;  8:45  am] 

BIUJNOCOOC  4«3»-01-U 


DEPftTf-^MENT  OF  THE  -TREASURY 

Office  of  Thr'fi  5MDerv!«.iO'" 

Propo*»e<!  SQe»^':v  Tttorrnax-o" 
C/>i'ec't<>r-  Act 'VI Ties,  Commeni 

agency:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 
action:  Notice  and  request  for 
comments. 


The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Sujwrvision  within  the 
Department  of  the  Treasiiry  is  soliciting 
comments  concerning  the  information 
collection  entitled  "Operating 
Subsidiaries." 

DATES:  Written  conmients  should  be 
received  on  or  before  August  15,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
Attention  1550-0077.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street.  NW.  from  9:00  a.m.  to 
5:00  p.m.  on  business  days,  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Nimifaier  (202)  906-7755.  or  they  may  be 
sent  by  e-mail: 

public.info®ots. treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street.  NW., 
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from  9;U0  A.M.  unUl  4:00  P.M.  on 
business  days. 

Copies  of  the  Form  with  instructions 
are  available  for  inspection  at  1700  G 
Street.  NW..  from  9:00  A.M.  until  4:00 
P.M.  on  business  days  or  from  PubliFax, 
OTS"  Fax-on-Demand  system,  at  (202) 
906-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
WashinEton.  DC  20552.  f202]  906-7205. 

Title:  Operating  Subsidiaries. 

OMB  Number:  1550-0077. 

Form  Number:  OTS  Form  1577. 

Abstract:  Thrift  institutions  proposing 
to  establish  or  acquire  an  operating 
subsidiary  or  conduct  new  activities  in 
an  existing  operating  subsidiary  are 
required  to  either  notify  OTS  or  obtain 
OTS  approval. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  information 
collection. 

Affected  Public:  Business  or  For 
Profit 

Estimated  Number  of  Respondents: 
154. 

Estimated  Time  Per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,540  hours. 


Kf. 


orn  merits 


»...onimeuLs  suDmiited  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  10, 1997. 

Catherine  C  M.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(PR  Doc.  97-15662  FUed  6-13-97;  8:45  am) 
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.e  :,■)<  AvaiiaDiii'y 


ACTION:  Notice. 


agency:  LLanKeclamation  Mitigation 
and  Conservation  Commission. 


summary:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  adopted  its  1997  Update  to 
the  Mitigation  and  Conservation  Plan. 
The  Plan  is  intended  to  be  a  dynamic 
document  that  is  updated  annually  in 
order  to  reflect  our  most  current 
thinking  and  priorities.  The  Plan  will 
guide  the  Commission's  fish  and 
wdldlife  mitigation  and  conservation 
program  for  impacts  associated  with  the 
construction  of  the  Central  Utah  Project 
and  other  Federal  reclamation  projects 
in  Utah. 

DATES:  The  1997  update  was  adopted 
May  19, 1997. 

ADDRESSES:  A  copy  of  the  1997  Update 
to  the  Mitigation  and  Conservation  Plan 
is  available  from  the  Planning  Manager, 
Utah  Reclamation  Mitigation  and 
Conservation  Commission,  102  W.  500 
S.,  Suite  315,  Salt  Lake  City,  Utah 
84101. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  E)egioTgio,  Telephone  (801)  524- 
3146;  Fax  (801)  524-3148,  E-mail 
Jdegiorgio9uc.usbr.gov. 

Anthority:  Pub.  L.  102-575, 106  SUt.  4600, 
4625,  October  30,  1992. 
Nfkhael  C  Weland, 
Executive  Director. 

[PR  Doc.  97-15676  Filed  6-13-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  con-ections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  stgned  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection, 
Activities;  Proposed  Collection; 
Comment  Request 

Correction 

In  notice  document  97-14712, 
beginning  on  page  30846,  in  the  issue  of 
Thursday,  June  5, 1997,  make  the 
following  correction: 

On  page  30846,  in  the  second  column, 
under  the  DATES  section,  in  the  second 
line,  "July  7, 1997"  should  read 
"August  4.  199r'. 


1997 

■ 

^^1 

UMI 

^H 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  96-21] 

Ellis  Turk,  M.D.:  Denial  of  Application 

Correction 

In  notice  docimient  97-10371, 
beginning  on  page  19603,  in  the  issue  of 
Tuesday,  April  22. 1997.  make  the 
following  correction: 

On  page  19605,  in  the  second  column, 
in  the  15th  line  from  the  bottom, 
"controverted"  should  read 
"uncontroverted". 

BtUlNG  COOe  1S06-O1-O 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN3150-AF55 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1997 

Correction 

In  rule  document  97-13777, 
beginning  on  page  29194.  in  the  issue  of 
Thursday,  May  29, 1997  make  the 
following  corrections: 

(1)  On  page  29201,  in  "Table  I  - 
Calculation  of  the  Percentage  Change  to 


the  FY  1996  Annual  Fees",  under  the 
heading  "FY96",  the  sixth  entry  "I6.OI" 
should  read  "^6.0". 

(2)  On  page  29216,  in  "Schedule  of 
Materials  Annual  Fees  and  Fees  for 
Government  Agencies  Licensed  by 
NRC",  under  the  heading  "Annual 
fees",  the  ninth  entry  "6283.000  '  should 
read  "283.000". 

BILUNG  COOE  1S06-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38616;  File  No.  SR-PCX- 
97-09] 

Self  Regulatory  Organ  >ns;  Notice 
of  Filing  of  Proposer  o  p  Change  by 
the  Pacific  Exchange  Relating  to 

the  Elimination  of  Position  and 
Exercise  Limits  for  FLEX  Equity 
Options 

Correction 

In  notice  document  97-13097. 
beginning  on  page  27642.  in  the  issue  of 
Tuesday.  May  20. 1997.  make  the 
following  correction: 

On  page  27642.  in  the  second  column, 
the  first  docimient.  the  Release  No. 
should  be  as  set  forth  above. 
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3CFR 

PFOClwnctkMis: 

7007 „ 30415 

7008 30427 

7009 J1 699 

ExKuttw*  OrdHs: 
12552  (Revoked  by 

EO  13048) 33471 

13048 32467 

13049 J3471 

Admlniau  Ml  we  Ontara: 
PreskJential 

Determinations: 
No.  97-24  of  May  23, 

1997 30737 

No.  97-25  of  May  29. 

1997 31313 

No.  97-26  of  May  30, 

1997 32015 

No.  97-27  of  June  3, 

1997 32017 

No.  97-28  of  June  3, 

1997 32019 

5CFR 

330 31315 

1651 32426 

1 690 „ 32473 

2641 „ 31866 
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338 30778 
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170 

171 

1703 


.32682 
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.30432 


30 32552 
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430 31524 
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71 1 30469 

835 30481 


11  CFR 

111 


.32021 


12  CFR 

617 


.32478 
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575 30778 
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25 .31707,32021 
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18CFR 
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24 
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24 
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2SCFR 

0 32031 

45 31866 

58 30172 

2»CFR 

1910 29669 

2520 31696 

2590 31669,  31670 

4044 32197 

30CFR 

870 - 30232 

904 31473 

56 32252 

57 „ 32252 

62 32252 

70 32252 

71 32252 

202 31538 

206 _. 31538 

21 1 31538 

243 „ 29682 

250 31538.  32252 

916 30535 

917 30540 

925 31541 

934 30800 

943 31543 
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356 
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1900 
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The  Items  .r.  this  list  were 

editonally  compiled  as  an  aid 

to  Federal  Register  users. 

lrx;lus)on  or  exclusKjn  from 

this  list  has  no  legal 

significance. 
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3 OnG  into 
uNE  16,  1997 


Grants  arxJ  cooperative 
agreements;  availability,  etc.: 
Alaska:  RUS  privatization 
demonstration  prepayment 
program,  published  6-16- 
97 
COMMfPCe  DEPA.'.;«ENT 
Na'  ord!   ,„•^  »^-}nic  and 
A;'-o^or«efic  Admtniilrtlon 
r'tx:  tikiefin  (iaiienes; 
puOtished  6-5-97 

'NV'POJMPVTAL 
-^^C'^EC^'ON  AGENCY 
Air  poiJuOon;  standards  of 
performance  for  new 
statior)ary  sources: 
Phoaphate  fertlizer  industry; 
granular  tnple 
suparphosphate  storage 
fadites;  published  4-15- 
97 

Air  programs: 
Ambient  air  quality 
survaHance;  ozone 
monionng  season 
modWcation  for 
Connacticut  Maine, 
Massachusetts.  fMew 
Hampshire,  Rhode  Island, 
arxl  Vermont  published  4- 
16-97 
Air  quality  implementation 
plans: 

Preparafion,  adoption,  and 
sutjmittal — 

Stale  capture  efficiency 
ozone  (Ming;  puUMied 
6-16-97 
Air  quality  imple<T>entation 
plans:  approval  and 
promulgation:  various 
States: 

California:  puttltshed  4-17-97 
Oho;  published  4-16-97 
Virginia:  published  5-15-97 
Air  quality  implementation 
plans,  VAVapproval  and 
promulgtfion;  vanous 
States;  air  quality  plarming 
purposes:  designation  ol 
areas: 

ir>d»ana:  putiiished  4-16-97 
ECJUA.    BMP.  -.'•'Mr^' 
OPPORTUNiri;   COMMiS^iON 
Detit  Collection  Improvement 
Act  of  1996: 


Civil  money  penalty  for 
violation  of  notice  postir)g 
requirements;  Inflation 
adjustment:  put>lished  5- 
16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Local  exchange  carriers; 
price  cap  performarx:e 
review;  pHiWished  6-11-97 

Radio  stations;  table  of 
assignments: 

Michigan;  published  5-7-97 
Mississippi;  put}llshed  5-7-97 
Misaouri;  published  5-7-97 

Pennsylvania;  putHished  5-7- 
97 

Washington:  published  5-7- 
97 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thnft  savings  plan: 
Miscellaneous  regulations; 
published  6-16-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
Low  income  housing- 
Assisted  housir^g 
admission  preferences; 
Total  development  cost 
calculation,  Housing 
assistance  payments 
(Section  8);  published 
5-16-97 

SECURIDES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  assets; 
custody  outside  the 
UoAed  States;  put>lished 
5-16-97 

TRSN'SPO^TATION 

DE-  »"  '^ieNT 

Coest  Guard 

Federal  regulatory  reform: 
Electrical  er)gineehng 
requirements  tor  merchant 
vessels;  putilished  5-1-97 

TRANSPORTATION 

Fe<3e';«     ■• .  .-11   )n 
Admlnlstralton 

Ainvorthiness  directives: 
Constnjcciones 
Aeronautlcas,  S.A. 
(CASA);  published  5-12- 
97 

Israel  Aircraft  Industries, 
Ltd.;  published  5-12-97 

Jetstream;  published  5-12- 
97 

McOonnelt  Douglas; 
published  5-12-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
California  et  al.;  comments 

due  by  6-18-97;  published 

5-19-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Dry  peas;  comments  due  by 
6-16-97;  published  5-15- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Electric  system  operations 
and  maintenance: 
comments  due  by  6-16- 
97;  published  4-16-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AUmlnWillon 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Shortraker  and  rougheye 
rockfish;  comments  due 
by  6-18-97;  published 
6-3-97 
Magnuson  Act  orovisions 
and  ^4or1heastern  United 
States  fisheries — 
Experimental  fishing 
permits;  comments  due 
by  6-20-97;  published 
6-5-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  tjy  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97:  published  4-21-97 
ENVIRONM»  M    AL 
PROTECiiO^  AGENCY 
Air  programs: 
Fuels  arx)  fuel  additives — 
California  gasoline 
refiners,  importers,  and 
oxygenate  t>lenders; 


enforcement 
exemptions;  comments 
due  by  6-16-97; 
published  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
baseline  requirements; 
hearir^;  comments  due 
by  6-20-97;  published 
5-12-97 
Stratospheric  ozone 
protection — 
Significant  new 
altematives  policy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Deoxynbonucleic  acid  etc.; 
comments  due  by  6-16- 
97;  published  5-16-97 
Plant  pestickles;  comments 
due  by  6-16-97;  published 
5-16-97 
Viral  coat  protein;  comments 
due  by  6-16-97;  put>lished 
5-16-97 
Solid  wastes: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technotogies 
performarKe  starxlards; 
comments  due  by  6-17- 
97   Dublished  6-4-97 

;,  OMMUNSCA'^ONS 
Vf'MMiSSiON 
IMorth  American  Numbering 
Council  recommendations; 
comment  request;  comments 
due  by  6-20-97;  published 
5-27-97 
Personal  communications 
services: 

Narrowband  PCS— 
Channels  and  response 
channels:  eligibility  and 
service  area  issues; 
comments  due  by  6-18- 
97;  published  5-20-97 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
6-16-97;  published  4-30- 
97 
Callfomia:  comments  due  by 
6-1 6-97;  published  4-30- 
97 
Louisiana;  comments  due  bf 
6-16-97;  published  4-30- 
97 
Television  broadcasting: 
Advanced  television  systems 
(ATV);  impact  on  existing 
toleviisKKi  services: 
reconsideration  petitions; 
comments  due  by  6-16- 
97;  p.,. ;>'--..;  5-13-97 
'^'^DERAL   EMEHGENCY 
yANAGEMEN'-   AGENC- 
Flood  insurance  program. 
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Flood  mitigation  assistance; 
cx>mments  due  by  6-18- 
97;  publrshed  3-20-97 
Write-your-own  program — 
Private  sector  property 
insurers  assistance; 
comments  due  by  6-16- 
--,.  r-uD^s-f-:  -1-97 

.ENERAL  SERVSCES 
ADMINISTRATION 

i-eoerai  Acquisttion  Megulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutxontract  consent; 
comments  due  by  6-20- 
97;  fjubltshed  4-21-97 
.JS^iCf    DEPAR'"Ml;?v- 
T'lmigratior  anc 

Immigration: 
Checkpoints;  pre-enrolled 
access  lane  program; 
estaljlishment;  comments 
due  by  6-17-97;  published 

JUSTICE.  OfcPAPTMtKT 
"'■'sens  ti^reai. 
Inmate  control,  custody,  care, 
etc.: 


Classification  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

NATIONAL    AeRONAL.'iCS 
AND   SPACfc 

AOMINIS'RA'iQN 

Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 
RAILROAD  qF'!«PME«v'' 
BOARD 

Debt  Collection  Improvement 
Act  o(  1996: 

Collection  of  debts  by  offset 
against  Federal  payments; 
comnoents  due  tiy  6-20- 
97;  published  4-21-97 
Railroad  Unemployment 
Insurance  Act: 
Sickness  benefits; 
acceptance  of  statement 
of  sickness  executed  by 
suttstance-abuse 
professional  in  support  of 
payment;  comments  due 
by  6-17-97;  published  4- 
18^7 


soca;  srcuRiiT 

■:OM!S;S'-A:ION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old  age,  survivors 
and  disability  insurar>ce — 

Disability  claims;  testing 
elimination  of  final  step 
in  administrative  resoew 
process;  comntents  due 
by  6-16-97;  published 
5-16-97 

TRANSPORTATION 
DEPARTMENT 

Cc-as;    'Tja'c 

Drawbridge  operatkx»: 

Marylarxi;  comments  due  by 
6-20-97;  published  4-21- 
97 

New  Jersey;  comments  due 
by  6-20-97;  published  4- 
21-97 

Regattas  and  marine  parades: 

Assateague  Channel,  VA; 
marine  events;  comments 
due  by  6-20-97;  published 
4-21-97 

TRANSPCP-AiraN 

DePAr--'ME'-<' 

Economic  regulations: 

Domestic  passenger 
manifest  information; 
comments  due  by  6-20- 
97;  published  5-30-97 


TRANSPORTATTON 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Lodcheod;  comments  due 
by  6-20-97;  published  5-»- 
97 

Saab;  oonrmients  due  by  6- 
19-97;  published  5-8-97 

Class  D  airspace;  comments 
due  by  6-16-97;  pubtohed 
5-1-97 

Class  D  and  Class  E 
airspace;  comments  due  by 
6-16-97;  published  4-25-97 

Class  E  airspace;  comments 
due  by  6-16-97;  published 
4-25-97 

TRA«.S'    RTATXX 

Hax.^i-^.  .-.igr.iway  Traffic 
SafMy  Adntinistration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
Federal  regulatory  review; 
withdrawn;  technical 
wofkshop;  comments  due 
by  6-20-97;  published  3- 
21-97 

Me^  conversion;  weights 
and  n'>easures  system; 
comments  due  by  6-20- 
97;  published  4-21-97 
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CFR  CHECKUST 


Tltto 


Stock  Number 


Plica       Revision  Date 
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This  checklist,  prepared  by  the  Office  ol  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  ol  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  nov^  available  for  sale  at  the  Govemmerrt  Printing 

Offic- 

A  ••    ,K«-(  eves  ■' .i     -ntrv  that  Is  now  availabl«  on-lina  through 

t^e  Ocv-rrmef "  -'-  -'  -Q   jff\<M' 9  GPO Access t»rhc» aHhttp:ll 

www  .»ccess  9c«-  vj  V  vsr  icfr.  Fof  information  about  GPO  Access 

call  •  a8«-?9;s-M'W5  ' -:    •'.?«). 

A  checklist  of  current  CFR  volumes  comprising  a  comptete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  {List  of  CFR  Sections 

Affected),  wtich  is  revised  monthly. 

The  arwual  rate  for  subscription  to  all  revised  volumes  Is  $951 .00 

domestic.  $237.75  additional  (or  foreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn;  New  Orders. 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

tatephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

S12-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

TMa  Stock  Number  Prica      Ravtaton  DM* 

•1.  2  (2  Reserved) (869-032-00001-«) $5.00       Feb.  1.  1997 


•3(l996Comptaticr 
and  Ports  100  and 
100 


(869-032-00002-6) 20.00 

•4  (869-032-00003-4) 7.00 

5  Parts: 

•1-699  _ (869-032-0004-2)  34.00 

•700-1 199  (869-032-00005-1) 26.00 

•1200-{nd,  6  (6 

ResaivwO (86W)32-00006-9) 33.00 


•Jan.  1.  1997 
Jan.  1.  1997 

Jon.  1,  1997 
Jon.  1.  1997 

Jan.  1.  1997 


•0-26  (869-032-O0007-7) 26.00 

•27-52  ..._ (869-032-00008-5) 30.00 

•53-209 (869-032-00009-3) 22.00 

•2!t>-?99 (869-032-00010-7) 44.00 

•  mJ     v9 (869-032-00011-5) 22.00 

•40/01^ (869-032-00012-3) 28.00 

•70O-«99 (869-032-00013-1) 31.00 

•900-999 (869-032-00014-0) 40.00 

•1000-1199  „ (869-032-00015-8) 45.00 

•  1200-1499  (869-032-00016-6) 33.00 

•  1500-1899  (869-032-00017-4) 53.00 

•1900-1939  (869-032-00018-2) 19.00 

•1940-1949  (869-032-00019-1) 4a00 

•  1950-1999  (869-032-00020^) 42.a 

•2000^nd (869-032-00021-2) 20.00 


Jan.  1. 
Jan.  1. 


1997 
1997 
Jon.  I,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 


(869-032-00022-1) 30.00       Jan.  1,  1997 


^  ^ar-i 

•  -  yv  

(869-O32-00023-9) 

.     39.00 

Jan.  1.  1997 

•200-End 

(869-032-00024-7) 

.     33.00 

Jan.  1,  1997 

.;_>  ►',r>s: 

•  -JU    

(869^)32-00025-5)  .... 

.     39.00 

Jan.  1.  1997 

•-)  1-199 

(869-032-00026-3)  .... 

.     31.00 

Jan.  1,  1997 

•  /00-499 

(869^)32-00027-1)  .... 

.     30.00 
.     42.00 

Jan.  1,  1997 

•-O0-£nd 

(869-032-00028^))  .... 

Jan.  1,  1997      • 

•  11  

(869-032-00029-8)  .... 

.     20.00 

Jan.  1,  1997 

12  Parts: 

•  1-199  

(869-032-00030-1)  .... 

.      16.00 

Jon.  1.  1997 

•200-219  

(869-O32-00031-0)  .... 

.     20.00 

Jan.  1,  1997 

•220-299  

(869-032-00032-8)  .... 

.     34.00 

Jan.  1,  1997 

•300-499  

(869^)32-00033-6)  .... 

.     27.00 

Jan.  1,  1997 

•500-599 

(869-032-00034-4)  .... 

.     24.00 

Jon.  1,  1997 

•<^00-£nd 

(869-032-00035-2)  .... 

..     40.00 

Jan.  1,  1997 

•  13  

(86^)32-00036-1) .... 

..     23.00 

Jan.  1,  1997 

14  Parts: 

•1-59  (869-032-00037-9) 44.00  Jan.  1,  1997 

•60-139 (869-032-00038-7) 38.00  Jan.  1,  1997 

140-199 .'. (869-032-00039-5) 16.00  Jan.  1,  1997 

•200-1199 (869-032-00040-9) 30.00  Jan.  1,  1997 

•1200-€nd (869-032-00041-7) 21.00  Jan.  1,  1997 

0-299..... „ (869-032-00042-5) 21.00  Jan.  1,  1997 

300-799  ...._ (869-032-00043-3) 32.00  Jan.  1,  1997 

•800-{nd (869-032-00044-1) 22.00  Jan.  1,  1997 

16  Parts: 

•0-'999  (869-032-00045-0) 30.00  Jan.  1.  1997 

•1000-End (869^)32-00046-8) 34.00  Jan.  1.  1997 

17  Darts* 

•1-199.". (869-028-00052-5) 21.00  Apr.  1,  1996 

200-239 _ (869-O28-00053-3) 25.00  Apr.  1,  1996 

•240-End (869-028^»054-l) 31.00  Apr.  1,  1996 

1A  P^tftAf 

1-149  (869-028-00055-0) 17.00  Apr.  1,  1996 

150-279 (869-02ft-00056-8) 12.00  Apr.  1,  1996 

280-399 (869^^)28-00057-4) 13.00  Apr.  1,  1996 

•400-End (869-032-00052-2) 14.00  Apr.  1.  1997 

19  Parts: 

•1-140  (869-032-00053-1) 33.00  Apr.  1,  1997 

•141-199 (869-032-00054-9) 30.00  Apr.  1,  1997 

•200-End (869-032-00055-7) 16.00  Apr.  1.  1997 

Oft  Dsrttt* 

1-399 (869-028-00062-2) 20.00  Apr.  1,  1996 

•40(M99 (869-032-00057-3) 46.00  Ape.  1.  1997 

••500^nd  (869-032-00058-1) 42.00  Apr.  1.  1997 

••1-99... (869-032-00059-0) 21.00  Apr.  1,  1997 

•100-169 (86W)28-00066-5) 22.00  Apr.  1,  1996 

•170-199 (869-032-00061-1) 28.00  >pf.  1,  1997 

•200-299 (869-O28-00068-1) 7.00  Apr.  1,  1996 

•30O499 (869-02W006^O) 50.00  Apr.  1,  1996 

•500-599 (869-028-00070-3) 28.00  Apr.  1,  1996 

•60O-799  (869-028-00071-1) 8.50  Apr.  1,  1996 

•800-1299  (869-028-00072-0) 30.00  Apr.  1,  1996 

•1300-End (869-028-0007J-8) 14.00  Ap(.  1,  1996 

"  "  .rts: 

«        ^  (869-028-00074-6) 36.00  Apr.  1.  1996 

300-fcnd  (869-028-00075-4) 24.00  Apr.  1,  1996 

23  (869-028-00076-2) 21.00  Apr.  1,  1996 

0-199  (869-028-00077-1) 30.00  May  1,  1996 

200-219 (869^)2W)0078-9) 14.00  Moy  1,  1996 

22(M99 (869^)28-00079-7) 13.00  May  1,  1996 

500-699 (869-032-0007^) 18.00  Apr.  1,  1997 

700-899 (869-028^)0081-9) 13.00  May  I,  1996 

900-1699  ....„ (869-028-00082-7)  ...„.  21.00  May  1,  1996 

1700-End (869-02ft-00083-5) 14.00  May  1,  1996 

•25 (869-032-00076-0) 42.00  May  1,  1997 

26  Parts: 

§§  1.0-1-1.60 (869-032-00077-8) 21.00  Apr.  1.  1997 

§§1.61-1.169 (869-028-00086K)) 34.00  Apr.  1.  1996 

§§1.170-1.300 (869-028-O0087-8) 24.00  Apr.  1,  1996 

§§1.301-1.400 (869-028-00086-6) 17.00  Apr.  1,  1996 

•§§1.401-1.440  (869-032-00061-6) 39  00  Apr  1,  1997 

§§1.4411.500  (869-032-00062-4)  22.00  Apr  1,  1997 

§§1.501-1.640 (869-028-00091-6) 21.00  Apr  1,  1996 

§§1.641-1.850 (86W)32-«)084-l) 33.00  Apr.  1,  1997 

§§1.851-1.907 (869-026-00093-2) 26.00  Apr.  1,  1996 

§§1.908-1.1000  (869^J2»-00094-l) 26.00  Apr  1,  1996 

§§1.1001-1.1400  (869-028-00095-9) 26.00  Apr.  1,  1996 

§§1.1401-End (869-028-00096-7) 35.00  Apr  1,  1996 

2-29  (869-O28-O0097-5) 28.00  Apr  1,  1996 

30-39 (869-028-00096-3) 20.00  Apr  1,  1996 

40-49  (86WD28-00099-1) 13.00  Apr   1,  1996 

50-299 (869-032-00092-1) 18.00  Apr.  1,  1997 
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Title                                     Stock  Number  Prlc« 

300-499 (869-028-00101-7) 25.W 

500-599 (869-032-00094-8) 6.00 

600-£nd _...  (869-032-00095-3) 9.50 

27  Parts: 

1-199  (869-028-00104-1)  .. 

200-End  „ (869-028-00105-0)  .. 


44.00 
13.00 

28  Parts: 

1-42  (869-028-00106-8) 35.00 

43-end  (869-028-00107-6)  30.00 

29PartS3 

0-99  ;..... (869-028-00108^) 26.00 

100^199 (869-028-00109-2) 12.00 

500-899 (869-028-001 10-6) 48.00 

900-1899 (869-028-001 1 1-4) 20.00 

1900-1910  (§§1900  to 

1910.999)  (869-028-00112-2) 43.00 

1910  (§§1910.1000  to 

end)  (869-028-001 13-1) 27.00 

191 1-1925  (869-028-001 14-9) 19.00 

1926 (869-028-001 15-7) 30.W 

1927-End (869-028-001 16-5) 38.W 

30  Parts: 

1-199  .(869-028-00117-3)  .. 

200-699 (869-028-00118-1)  .. 

700-£nd  (869-028-00119-0)  .. 

31  PartS! 

0-199  (869-028-00)20-3)  .. 

200-End  .«r. (869-028-00121-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  U 19.00 

1-39,  Vol.  Ill  ...„ 18.00 


33.00 
26.00 
38.00 

20.00 
33.00 


1-190 (869-028-00122-0) 

191-399 (869-028-00123-8) 

400-629 (869-028-00124-6) 

630-699 (869-028-00125-4) 

700-799 (869-028^)0126-2) 

80(Knd  „ (869-028-00127-1) 


42.00 
50.00 
34.00 
14.00 
28.00 
28.00 


33  Parts: 

1-124  ....i.„ ....(869-028-00128-9) 26.00 

125-199 (869-028-00129-7) 35.00 

200-End  (869-028-0013O-1) 32.00 

34  Parts: 

1-299  (869-028-00131-9)  .. 

300-399 _ (869-028-00132-7)  .. 

400-End  (869-028-00133-5)  .. 


27.00 
27.00 
46.00 

it  (869-028-00134-3) ISDO 

36  Parts 

1-199  (869-028-00135-1) 20.00 

200-End  _ (869-028-00136-0) 48.00 

37  (869-028-00137-8) 24.00 

38  Parts: 

0-17  (86^)28-00138-6)  .. 

«-€nd  „ (869-028-00139-4)  .. 


34.00 
38.00 

<9          (869-028-00140-8) 23.00 

40  Parts: 

•  -51  (869-- 2e-j!    41-6) 50.00 

•52 (869-028-aC  .42-4) 51.00 

•b3-59  (869-028^)0143-2) 14.00 

>    (869-028-00144-1)  47  OC 

•01-71   „ (869-028-00145-9) 47.01 

•  2-*^    (869-02»-00t4^7) 34.00 

•i^  -6     (869-028-00147-5) 31.00 

V (869-^:78-iX  «v3      ....  46.00 

•6M35 (869-;;tH3r   4y-,, 35.00 

•  k>    49 Wfi-^J7&^X  SO-5) 35.00 

•  ■)<>-  W_ (869-C26-iXi51-3) 33.00 

•  >    .  '>9 (869-028-00152-1) 22.00 

«: ->  -  39 (869-028-00153-0) 53.00 


Revision  Date 

Apf.  1 

1996 

'Apf.  1 

1990 

Apr.  1 

1997 

Ap(.  1 

1996 

Ap(,  1 

1996 

Julyl 

1996 

Julyl 

1996 

July  1 

1996 

July  1 

1996 

July  1 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

2July  1 

1984 

2July  1 

1984 

2July  1 

1984 

Julyl 

1996 

July  1 

1996 

Julyl 

.1996 

»July  1 

,1991 

Julyl 

1996 

Julyl 

1996 

Julyl 

,1996 

J*iyi 

.  1996 

Jiiyi 

,  1996 

Julyl 

,  1996 

Jiiyl 

.  1996 

Julyl 

,  1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

1996 

Julyl 

.  1996 

Julyl 

.  19«' 

July  1 

1996 

July  1 

1996 

July  1 

1996 

:,,iiv  1 

1996 

-W    1 

1996 

Julyl 

,1996 

Julyl 

1996 

Julyl 

]!>Qi 

Julyl 

1990 

July  1 

1996 

Julyl 

1996 

Jufy  1 

,  1996 

Julyl 

1996 

Title                                     Stock  Number  Price 

•300-399 (869-028-00154-8) 28.00 

•400-424 (869-028-00155-6) 33.00 

•425-699 (869-028-00156-4) 38.00 

•700-789 (869-028-00157-2)  ......  3iJ0O 

•790-End (869-028-00158-7) 19X10 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendtt,  2  (2  Reserved) 13J» 

3-6 14.00 

7 6J)0 

8 4iO 

9 „ ]3O0 

10-1 7  9.50 

18,  Vol.  I,  Ports  1-5  MJOO 

18,  Vol.  II,  Ports  6-19 MJOO 

18,  Vol.  Ill,  Ports  20-52 _ MJOO 

19-100  \3J0O 

1-100 ™„ (869-028-00159-9) 12.00 

101  (869-028-00160-2) 36.00 

102-200 _ (869-028-00161-1) 17iJ0 

201-End  (869-028-00162-9) MM 

42  Parts: 

•  1-399 (869-028-00163-7)  .. 

•400-429 (869-028-00164-5) .. 

•430-End (869-028-00165-3)  .. 

43  Parts: 

•  1-999  (869-028-00166-1) 30.00 

•lOOO-end  (869-028-00167-0) 45.00 

(869-028-00168-8) 31.00 


32.00 
34X10 
44.00 


46  Parts: 

•  1-199  (869-028-00169-6) 

•200-499 (869-028-00 17O-0) 

•500-1199  (869-028-00171-8) 

•  1200-€nd (869-028-00172-6) 


28.00 
UJOO 
XJOO 
36.00 


46Parts: 

•  1-40  (869-028-00173-4) 26J0O 

•41-69  (869-028-00174-2) 2]J0O 

•70-89  (869-028-00175-1) UJOO 


•90-139 (869-028-00176-9) 


26.00 


140-155 


(869-028-00177-7) 15.00 


•  156-165 (869-028-00178-5) 

•  166-199 (869-028-00179-3) 

•200-499  (869-028-00 180-7) 


2DJ0O 
22X10 
21X)0 


•500-End (869-028-00181-5) 17.00 

47  Parts: 

•0-19  (869-028-00182-3) 35.00 

•20-39  (869-028-00183-1) 26X10 

•40-69  (869-028-00184-0) 18X)0 

•70-79  (869-028-00185-8) 33X)0 

•80-End  ™ (869-028-00186-6) 39.00 

48  Cttapters: 

•  1  (Ports  1-51)  (869-028-00187-4) 45X)0 

•  1  (Ports  52-99)  (869-028-00188-2) 29X10 

•2  (Ports  201-251) (869-028-00189-1) 22XJ0 

•2  (Ports  252-299)  (869-028-00 19CM) 16X10 

•3-6 (869-028-00191-2) 30X)0 

•7-14  (869-028-00192-1) 29X10 

•  15-28  (86W)28-0019J-9) 38X10 

•?o-f'>d  (869-028-00194-7) 2SJO0 

4S  ^arts: 

•  i^  (869-028-00195-5) 32XJ0 

•  100-185 (869-028-00196-3) SOOO 

•  186-199  ...„ (869-028-00197-1) 14.00 

•200-399 (869-028-00198-0) 39.00 

•400-999 (869-028-00199-8) 49.00 

•  1000-1199  (869-028-00200-5) 23XJ0 

•  1 200-€nd (869-028-00201-3) 15.00 

50  Parts: 

•  1-199  „ (869-028-00202-1) 34X)0 

•200-599 (869-028-00203-0) 22.00 

•600-End (869-028-00204-8) 26.00 
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1996 

Julyl. 

1996 

Julyl, 

1996 

Julyl, 

1996 

Julyl. 

1996 

^July  1, 

1984 

^July  1, 

1984 

'Julyl. 

1964 

'Julyl. 

1964 

'Jiiyl, 

1964 

'J»iy  1. 

1964 

'Julyl, 

1964 

'Julyl, 

1964 

'July  1, 

1964 

'Julyl, 

1964 

'July  1, 

1984 

Ji^l, 

1996 

Julyl. 

1996 

Julyl. 

1996 

Julyl. 

1996 

Oct.  1, 

1996 

Oct.  I, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct,  1, 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

*Oct.  1, 

1995 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1, 

1996 

Oct.  1, 

1996 

Ocl.  1, 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Od.  1, 

1996 

Oct.  1. 

1996 

Oct.  1. 

1996 

Oct.  1, 

1996 

Oct.  1. 

1996 

Federal  Register  /  Vol.  62,  No.  115  /  Monday.  June  16.  1997  /  Reader  Aids 


Titi«                                     Stock  Number  Price       Revision  Date 

CFR  Index  and  Findings 
Aids (869-032-00047-6) 4500        Jdn.  1,  1997 

Coniptete  1997  CFR  set 951.00  1997 

Microfiche  CFR  Edition: 

Subscription  (rnoited  os  Issued)  247.00  1997 

IndivKJucH  copies 1.00  1997 

Complete  set  (one-time  mahng)  264.00  1996 

Comptete  set  (one-time  rrxailing)  264.00  1995 

'  Becouse  Title  3  is  on  annual  compilation.  tMs  volume  and  aN  pfevious  volumes 
]^ould  ae  retained  as  a  pefmonant  retatence  source 

'The  JUy  I,  1985  edihoo  ol  32  CFR  Ports  1-189  contains  a  note  only  for 
Pats  1-39  »Klusive  For  the  lull  text  ot  the  Defense  Acquisition  Regulations 
t\  Ports  1-39.  consult  the  tNee  CFR  volumes  issued  as  of  July  I,  1984,  contaming 
IhOM  parts. 

J  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
la  Chapters  l  to  49  inclusive  For  the  tun  text  of  procurement  regulations 
»i  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1M4  conlonng  those  chapters. 

*No  amendments  to  this  vo*ume  were  promulgated  during  the  penod  Apr. 
1,  1990  to  Ma  31,  1997  The  CFR  volume  issued  April  1,  1990  should  be 
letoned 

5  No  amendments  to  this  volume  were  proriHigoted  during  the  period  July 
I.  1991  to  June  30,  1996  The  CFR  volume  issued  July  1,  1991,  should  be  retoned 

»No  amendments  were  promulgated  durrg  the  period  October  1,  1995  to 
SaplwtMr  30,  1996.  The  CFR  volume  issued  October  t,  1995  should  be  retoned. 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


^^MUarr  J.  Clinton 

1993 

'B'>»kl) $51.00 

^  »«n) $61.00 

i  MM  5 

^^"  kl). $56.00 

^^<*  *^  II) $52.00 

»  '  Kl) $60.00 

1995 

^" 'kll) $65.00 
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Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Now! 


The  United  States  Government  Manual 


■'^Qfi- 


97 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
hcations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Goverrunent  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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*7917 

Q  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-OOCK)0069-0  at  »36  {«45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

^_^      Check  method  of  payment: 

(Please  type  or  print)       □  Check  payable  to  Superintendent  of  Documents 

aGPO  Deposit  Account       |    |    |    |    |    |    |    l-fl 

□  VISA     afvlasterCard 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


Daytime  phone  including  area  code 


IE 

1      (expiration  date)     Thank  you  for  your  order! 

Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 
Mail  orders  to: 
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Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 
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Presidential 
Documents 


WacU;  Compflitioii  o< 

Presidential 
Documents 


MiiMhy.  JMMvy  U,  IM7 


s*'>*ecn**s   siajer-^e'-ts    "'♦essage^  to 


Th*  W&eV'v  Compilation  carries  a 
Mc   -<i.     jteline  and  covers  materials 
released  during  tt)e  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
tt>e  President,  nominations  submitted 
to  tt>e  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Reoxds  Administration. 
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Charge  your  order.   Sfd^lt^:    *"?*'* 

It'sEaey!  HgjK   €■■» 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

LJ   "I  F  S,  please  enter one  year  subscriptions  for  the  Weekly  CoaipiiatioB  of  Presideatid  I>oia«iBU  (PD)  so  I 

can  keep  up  tp  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail  Q   $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  peraorul  name) 


(Pleaie  type  or  prist) 
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FOT  pftVW^  CBMK  VOX  PCtoWI 
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□  VISA  □  MasterCard 


1         MM 
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(Authorizing  signature)  im 
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Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Rivtacd 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


.LQiiiHin*:!ng  ihp  Latent  Editioi; 


e  Federal 


.fe 


eoicf  PF* 

%'  w  1  let  I   1. 1    -1..3 

and 

How  to  Use  It 


A  Guide  for  tht  User  of  thf  '  o  ^eri!  ,i.(.^,steT— 

Code  of  Fed^TH.:  "R!»iiv;ijS'v:>ri-  -•^■sum-ii 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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Now  Available  Onttne 

Code  of  Federal  Regulations 

fia 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  lo  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.ax).gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contaa  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
■k    Email:  Epoaccess0gpo.gov 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Reports;  availability,  etc.: 
Health  children-toxic  environments,  32812-32813 

Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
See  Rural  Housing  Service 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hazardous  substance  training  for  emergency  responders; 

implementation,  32813 
Human  immunodeficiency  virus  (HTV) — 
Youths  in  high  risk  situations;  HTV  infection  and  other 
priority  health  problems  prevention,  32813-32819 
International  Classification  of  Diseases,  Ninth-Revision, 
Clinical  Modification  (ICD-9-CM);  code  revisions. 
32819 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Philippines,  3276fr-32769 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  Exchange  Act: 
Confirmation,  purchase-and-sale,  and  monthly 

statements;  alternative  method  of  compliance  with 
requirements 
Correction,  32859 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32855- 
32856 

Copyright  Office,  Library  of  Congress 

NOTICES 

Digital  Performance  Right  in  Sound  Recordings  Act; 
implementation: 
Phonorecord  making,  distributing,  and  digital  delivery 
compulsory  license  royalty  rate,  32829-32830 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

DamocleslO.  32824 

Dupont  Phamaceuticals,  32824 
.  Wildlife  Laboratories,  Inc.,  32824-32825 


Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3276^ 
32770 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California.  32687-32688.  32691-32694 

Illinois,  32694-32697 

Tennessee,  32686-32691 
Hazardous  waste: 

Identification  and  listing — 
Cart)amate  chemicals  production,  32974-32980 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  32714 

Illinois,  32714-32715 

Tennessee,  32713-32714 
NOTICES 

Confidential  business  information  and  data  transfer,  32776 
Meetings: 
National  Drinking  Water  Advisory  Council,  32776 

Equal  Employment  Opportunity  Commission 

RULES 

Federal  claims  collection;  administrative  offset,  32685- 
32687 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Class  D  airspace,  32683 
Class  E  airspace,  32683-32685 
PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace,  32701-32703 

Domier,  32699-32701 
Class  E  airspace,  32703-32705 
NOTICES 
Acquisition  Management  System: 

June  1997  revision,  standard  clauses  changes,  and  latest 
versions  of  real  property  and  utility  clauses; 
availability,  32852 
Advisory  circulars;  availability,  etc.: 

Flight  test  guide  for  certification  of  transport  category 
airplanes,  32852-32854 
Airport  noise  compatibility  program: 

Portland  International  Airport,  OR,  32854-32855 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Foreign  participation  in  U.S.  telecommunications  market; 
effective  competitive  opportunities  test  changes, 
32964-32965 
Telecommunications  Act  of  1996;  implementation- 
Universal  service  policy.  32862-32962 
PROPOSED  RULES 
Common  carrier  services: 
Foreign  participation  in  U.S.  telecommunications  market; 
effective  competitive  opportunities  test  changes, 
32966-32971 
International  settlement  rates,  32971-32972 
NOTICES 
Meetings: 

1997  World  Radiocommunication  Conference  Industry 
Committee  (WRC-97  Advisory  Committee),  32776- 
32777 
Meetings;  Sunshine  Act,  32777 
Payment  accepted  from  non-Federal  sources;  semiannual 

report, 32777-32808 
Reporting  and  recordkeeping  requirements,  32808-32809 
Rulemaking  proceedings;  p)etitions  filed,  granted,  denied, 
etc.,  32809 

Federal  Crop  Insurance  Corporation 

NOTICES 

Crop  insurance: 

Florida  citrus;  extension  of  sales  closing  date,  32751 
Crop  insurance  regulations: 

Wheat,  32738-32751 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Idaho  Water  Resource  Board,  32775-32776 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  32770 

Columbia  Gas  Transmission  Corp.,  32770 

Columbia  Gulf  Transmission  Co.,  32770 

Craig,  Robert,  32771 

El  Paso  Natural  Gas  Co.,  32771-32772 

Florida  Gas  Transmission  Co.,  32772-32773 

Gas  Research  Institute.  32773 

New  England  Power  Pool,  32773 

Northern  Natural  Gas  Co.,  32773-32774 

Northwest  Pipeline  Co.,  32774 

Sea  Robin  Pipeline  Co.,  32774 

Southern  California  Edison  Co..  32774 

Tennessee  Gas  Pipeline  Co.,  32775 

Utica  Power  Authority,  et  al.,  32775 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  32809-32810 
Formations,  acquisitions,  and  mergers,  32810 

Committees;  establishment,  renewal,  termination,  etc.: 
Consumer  Advisory  Council;  nominations  request. 
32810-32811 

Meetings;  Sunshine  Act,  32811 

Reporting  and  recordkeeping  requirements,  32811-32812 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Desert  bighorn  sheep;  Peninsular  Ranges  population, 
32733-32734 


Forest  Service 

NOTICES 

National  Forest  System  lands: 
Recreation  residences;  fee  schedule — 
Tongass  and  Chugach  National  Forests,  32751-32752 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32812 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 
Ambulance  services;  coverage  and  payment  policies, 
32715-32733 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  32856 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
France  et  al.,  32754-32755 
Germany  et  al.,  32755-32757 
Porcelain-on-steel  cooking  ware  from — 
China,  32757-32765 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  32753-32754 
Childrens  apparel  producers;  database,  32766-32767 
Countervailing  duties: 

Stainless  steel  cooking  ware  from — 
Korea,  32767-32768 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Arkansas  for  Medical  Sciences.  32765-32766 
California,  et  al.,  32766 

Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Justice 

Labor  Department 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32825-32826 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  32826-32827 
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Land  Manaaement  Bureau 

N0T1CL 

Public  land  orders: 

Idaho, 32819 
Realty  actions;  sales,  leases,  etc.: 

California,  32820 

Nevada,  32820-32821 

Legal  Services  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Keystone  Legal  Services,  Inc.,  Blair  County.  PA,  32828- 
{  32829 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

\f.-r,e  laety  and  Health  Administration 
-.  a 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  32827-32828 

National  Foundation  on  the  Arts  and  the  Humanities 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32830-32831 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Solicitation  for  Research  and  Evailuation  on  Sentencing 
Reform  and  Their  Effects  on  Corrections  (1997), 
32825 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna,  Atlantic  bluefin  fisheries,  32697-32698 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Ico  and  slime  standard  allowances  for  unwashed 
Pacific  halibut  and  sablefish,  32734-32737 
Magnuson  Act  provisions — 
Essential  fish  habitat;  meetings,  32734 
NOTICES 
Permits: 
Endangered  and  threatened  species,  32768 

^15   ^ari(  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Tallgrass  Prairie  National  Preserve,  KS,  32821 
National  Register  of  Historic  Places: 

Pending  nominations,  32821-32824 

Ndiutd  "ieiuurces  Conservation  Service 

NOTICES 

State  Technical  Guides: 
Louisiana,  32752 

•lutiear  'Seyu.aio'-y  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32831-32832 
Applications,  bearings,  determinations,  etc.: 
Duke  Power  Co.,  32831 

Office  of  th*^  SiKcal  Counsel 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32851 


Personnel  Management  Office 

RULES 

Conflict  of  interest;  correction,  32859 
NOTICES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  32832 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classification  and  fees: 
Forwarding  and  return  of  standard  (A)  parcels;  schedule 
provisions  and  rates  changes,  32832-32837 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  32837-32838 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

Father's  Day  (Proc.  7010),  32983 
EXECUTIVE  ORDERS 

President's  Advisory  Board  on  Race  (EO  13050),  32987- 
32988 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  32838 

Rural  Housing  Service 

NOTICES 

Rural  rental  housing  program;  applications,  32752-32753 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Securities: 
Securities  Act  of  1933;  section  18  covered  securities, 
32705-32713 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  32846-32848 
New  York  Stock  Exchange,  Inc.,  32848-32849 

Applications,  hearings,  determinations,  etc.: 
Andean  Fund,  Inc.,  32838 
Briar  Funds  Trust,  3283^-32839 
Pioneer  Variable  Contracts  Trust,  et  al.,  32839-32844 
Reich  &  Tang  Distributors  L.P.,  et  al.,  32844-32846 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32849-32850 
Submission  for  OMB  review;  comment  request,  32850- 
32851 

Special  Counsel  Office 

See  Office  of  the  Special  Counsel 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Maryland,  Ohio,  Texas 

Correction,  32687 


Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Georgia  Central  Railway,  L.P..  32855 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  32851-32852 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  32856-32857 
Meetings: 

Innovations  in  Nursing  Advisory  Committee,  32857 
Real  property;  enhanced-use  leases: 
Mountain  Home,  TN;  Veterans  Affairs  Medical  Center, 

32857 
North  Chicago,  IL;  Veterans  Affairs  Medical  Center, 
32857-32858 


West  Palm  Beach,  FL;  Veterans  Affairs  Medical  Center; 
child  development  center,  32858 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Communications  Commission,  32862-32962 

Part  III 

Federal  Communications  Commission,  32964-32972 

Part  IV 

Environmental  Protection  Agency,  32974-32980 

Party 

The  President,  32983 

Part  VI 

The  President.  32987-32988 
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Additional  information,  including  a  list  of  public  laws, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicai3ility  arxj  legal  effect,  nrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  whtch  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DE  P  i  5    MENT  OF  TR A. ASPORTATION 

Fe^ierj  .-iv^stior  Administration 


1^  Cf  ^  Pa- 
[A  'Sv'iK  •>  0,, 


etN-  ?-   SNM-6] 

rsc>ace; 


Amendment  o>  '  -a*^'-  : 
Idaho  Fails,  >aar....- 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Idaho 

Falls,  Idaho,  Class  D  airspace.  This 

action  is  necessary  to  faciUtate  Lifeflight 

helicopter  operations  at  the  Regional 

Medical  Center.  The  area  will  be 

depicted  on  aeronautical  charts  for  pilot 

reference. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riley,  ANM-520.4,  Federal 

Aviation  Administration,  Docket  No. 

97-ANM-5,  1601  Lind  Avenue  S.W., 

Rentan,  Washington.  98055-4056; 

telephone  nimiber:  (425)  227-2537. 

SUPPl.~MFNranv  wr-SMA-iON: 

Histoi} 

-  On  April  9, 1997,  the  FAA  proposed 
to  amend  part  71  of  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  the  Class  D  airspace  area  at 
Idaho  Falls,  Idaho,  (68  FR  17134)  to 
facilitate  Lifeflight  helicopter  operations 
at  the  Regional  Medical  Center. 
Presently,  aircraft  operating  in  the 
vicinity  of  the  medical  center  are 
experiencing  difficulty  estabUshing 
communications  writh  Idaho  Falls  air 
traffic  control  tower,  when  operational, 
or  Salt  Lake  City  Center  dimng  other 
hours.  This  amendment  corrects  that 
situation  by  estabUshing  a  procedure 
that  will  negate  the  communications 
problem.  Interested  parties  were  invited 
to  participate  in  the  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  D  airspace  areas  extending 
upward  fi-om  the  surface  of  the  earth  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
Usted  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  i>art  71  of  Federal 
Aviation  Regulations  amends  Class  D 
airspace  at  Idaho  Falls,  Idaho.  The  FAA 
has  determined  that  this  proposed 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  of)erationally 
cturent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoptioo  of  the  Amendment 

In  consideration  of  the  foregoing,  14 
CFR  part  71  is  amended  as  follows: 

PAFTTTI— {AMtNDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 


Paragmph  5000    General. 


ANM  ID  D  Idaho  Falls,  ID  [ReviBed] 

Idaho  Falls,  Fanning  Field,  ID 

(lat.  43"'30^2"  N,  long.  112*t)4'13"  W) 

That  airspace  extending  upward  from 
the  surface  to  and  including  7,200  feet 
MSL  within  a  5.4-niile  radius  of 
Fanning  Field  excluding  that  airspace 
below  5,300  feet  MSL  within  a  l-mile 
radius  of  lat.  43''28'16"  N,  long. 
lll''59'27"  W;  and  excluding  that 
airspace  1  mile  either  side  of  the  127** 
bearing  from  lat.  43*28'16"  N.  long. 
111*'59'27"  W  to  the  5.4-mile  radius  of 
Fanning  Field.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  will  thereafter  be  continuously 
pubUshed  in  the  Airport/Facility 
Directory. 
•        •        •        •        • 

Issued  in  Seattle,  Washington,  on  June  2, 
1997. 

Helen  Fabian  Parke. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  97-15863  Filed  6-16-97;  8:45  am) 
MLLMG  CODE  4t1l>-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admirtietration 

14  CFR  Part  71 

[Airspace  Dodwt  No.  97-ANiyl-«] 

Estat>iishntent  of  Class  E  Airspace; 
Drtggs,  Idaho 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Driggs,  Idaho  (U59)  to 
provide  adequate  controlled  airspace  for 
a  new  (GP-A  approach  procedure  to 
Teton  Peaks/Driggs  Municipal  Airport. 
Driggs,  Idaho.  This  action  also  amends 
the  Idaho  Falls,  Idaho,  1200-foot  Class  E 
airspace  area  to  provide  controlled 
airspace  for  the  new  GPS-A  approach 
procedure  to  Teton  Peaks/Driggs 
Mimicipal  Airport.  The  airport 
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underlies  the  Idaho  Fails  120Q-foot 

Class  E  airspace  area. 

DATES:  Effective  0901  UTC.  November  1, 

1997. 

Comment  Date:  Comments  must  be 
receive  on  or  before  August  15, 1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ANM-520,  Federal  Aviation 
Administration,  Docket  Number  97- 
ANM-6,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-520.4.  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-6,  1601  Lind  Avenue  S.W., 
Renton,  Washington,  98055^056; 
telephone  number:  (425)  227-2537. 
SUPPLEMENTARY  INFORMATION:  A  new 
Standard  Instrument  Approach 
Procedure  to  Teuton  Peaks/Driggs 
Municipal  Airport,  the  GPS-A 
approach,  requires  the  establishment  of 
Class  E  airspace  in  the  vicinity  of 
Driggs,  Idaho,  and  amendment  of  1200- 
foot  Class  E  airspace  at  Idaho  Falls. 
Idaho.  This  action  provides  adequate 
controlled  airspace  for  those  aircraft 
using  the  new  GPS-A  instrument 
approach.  Class  E  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4.  1996,  and  effective 
September  16,  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedtire 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and.  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tliem  operationally 
current.  Unless  a  written  adverse  or 
negative  comment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulations  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a  docket 
to  the  Federal  Register  indicating  that 
no  adverse  or  negative  comments  were 


received  and  confirming  the  date  on 
which  the  final  rule  will  become 
effective.  If  the  FAA  does  receive, 
within  the  comment  period,  an  adverse 
or  negative  comment,  or  written  notice 
of  intent  to  submit  such  a  comment,  a 
document  withdrawing  the  direct  final 
rule  will  be  published  in  the  Federal 
Register,  and  a  notice  of  proposed 
rulemaking  may  be  published  with  a 
new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
Number  and  be  submitted  in  triplicate 
to  the  address  specified  under  the 
captain  ADDRESS.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  are 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ANM-6."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  deternnned  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
these  routine  matters  will  only  affect  air 
traffic  procedures  and  air  navigation.  It 
is  certified  that  these  proposed  rules 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Paiagraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  ID  E5  Driggs,  ID  (New) 

Teton  Peaks/Driggs  Municipal  Airport,  ID 
(lat.  43'44'30"  N.  long.  lll''05'54"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.5-roiIe 

radius  of  the  Teton  Peaks/Driggs  Municipal 

Airport. 

ANM  ID  E5  Idaho  FaUs,  ID  {Rerised] 

Idaho  Falls.  Fanning  Filed.  ID 

(lat.  43°30'52"  N.  long.  112''04'13"  W) 
Pocatello  VORTAC 

(lat.  42°52'13"  N,  long.  112*39'08"  W) 
Burley  VORTAC 

(lat.  42<'34'49"  N.  long.  113»51'57"  W) 
Idaho  Falls  VOR/DME 

(lat.  43*31'08"  N.  long.  112'03'50"  W) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  10.2  miles 
northwest  and  4.3  miles  southeast  of  the 
Idaho  Falls  VOR/DME  036°  and  216°  radials 
extending  from  27.2  miles  northeast  to  16.1 
miles  southwest  of  the  VOR/DME,  and 
within  7.9  miles  southeast  and  5.3  miles 
northwest  of  the  029°  radial  of  the  Pocatello 
VORTAC  extending  from  20.1  to  40.9  miles 
northeast  of  the  VORTAC;  that  airspace 
extending  from  1200  feet  above  the  surface 
bounded  by  a  line  beginning  at  the 
intersection  of  long.  112°30'03"  W,  and  the 
south  edge  of  V-298.  extending  east  along  V- 
298  to  the  intersection  of  the  south  edge  of 
V-298  and  long.  112°02'00"  W,  north  along 
long.  112°02'00"  W  to  lat.  44°20'00"  N,  east 
along  lat.  44»20'00"  N  to  long.  110°37'00"  W, 
south  along  long.  110°37'00"  W  to  the 
intersection  of  long.  nO°37'00"  W  and  the 
northwest  edge  of  V-465,  southwest  on  V- 
465  to  the  intersection  of  V— 465  and  long. 
112°00'00"  W.  south  along  long.  112°00'00" 
W,  to  the  north  edge  of  V— 4,  west  on  V— 4  to 
the  24.4  mile  radius  of  the  burley  VORTAC, 
thence  counterclockwise  via  the  24.4-mile 
radius  to  the  south  edge  of  V-269,  thence 
east  along  the  south  edge  of  V-269  to  the 
25.3-miie  radius  of  the  Pocatello  VORTAC, 
thence  clockwise  via  the  25.3-mile  radius  to 
lat.  43'05'46"  N,  long.  113°08'15"  W;  to  lat. 
43°20'30"  N.  long.  112°45'33"  W;  to  lat. 
43°32'00"  N,  long.  112°35'03"  W;  to  lat. 
43°50'20"  N,  long.  112°30'03"  W.  thence 
direct  to  the  point  of  beginning;  excluding 
that  airspace  within  federal  airways,  the 
Jackson  Hole  Airport,  WY.  the  Rexburg/ 
Madison  County  Airport,  ID,  and  the  West 
Yellowstone  Airport,  MT,  Class  E  airspace 


Issued  in  Seattle,  Washington,  on  June  9, 
1997. 

Glenn  A.  Adams  m, 

Assistant  Manager,  Air  Traffic  Division. 

Northwest  Mountain  Region. 

[FR  Doc.  97-15858  Filed  6-16-97;  8:45  am] 
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EQtJA.   t:MPL 
COMM  J-.SSON 


MENT  OPPORTUNITY 


29  C"   'la  1650 

Procedures  for  the  Collection  of  Debts 
by  Administrative  Offset 

agency:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Interim  rule. 

SUMMARY:  The  Debt  Collection  Act  of 
1982,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
requires  Federal  agencies  prior  to 
collecting  a  claim  owed  to  the 
Government  by  administrative  offset  to 
either  adopt  Department  of  Justice,  the 
General  Accounting  Office  or  the 
Department  of  Treasury  administrative 


offset  regulations  without  change  or  to 
prescribe  their  own  regulations  for 
collecting  claims  by  administrative 
offset  which  are  consistent  with 
Department  of  Justice,  the  General 
Accoimting  Office  or  Department  of 
Treasury  regulations.  This  interim  rule 
establishes  Commission  regulations  for 
the  collection  of  debts  by  administrative 
offset. 

DATES:  This  rule  will  become  effective 
on  June  17,  1997.  Written  comments  on 
the  interim  rule  must  be  received  on  or 
before  August  18,  1997. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employment 
Opportimity  Commission,  1801  L  Street, 
N.W..  Washington  D.C.  20507.  Copies  of 
comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library,  room  6502, 1801 
L  Street,  N.W.,  Washington,  D.C. 
between  the  hoiu^  of  9:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kassie  A.  Billingsley,  Director  Financial 
and  Resource  Management  Services, 
Equal  Employment  Opportimity 
Commission,  1801  L  Street,  N.W.,  Room 
2001,  Washington,  D.C.  20507,  (202) 
663-4200  or  202  (663)-4074  (TDD).  A 
copy  of  the  interim  rule  may  be 
obtained  by  contacting  Ms.  Billingsley. 
This  interim  rule  is  also  available  in  the 
following  formats:  large  print,  braille, 
audio  tape  and  electronic  file  on 
computer  disk.  Requests  for  this  interim 
rule  in  an  alternative  format  should  be 
made  to  the  Publications  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  Subpart  C 
(§§  1650.301  through  1650.309)  as  an 
interim  nde  to  provide  for  the 
continued  collection  of  debts  by 
administrative  offset.  The  Commission 
will  consider  all  comments  received  on 
Subpart  C  and,  if  necessary,  will  publish 
a  revised  final  rule. 

Promulgation  of  these  regulations 
pursuant  to  the  Debt  Collection 
Improvement  Act  of  1996  (31  U.S.C. 
3716)  ensiu^s  that  the  public  is 
informed  of  the  Federal  Government's 
debt  collection  policies,  reaffirms  the 
Government's  commitment  to  collect 
debts  due  it,  and  reiterates  the  public's 
obligation  to  repay  amoimts  owed  to  the 
Federal  Government.  The  regulations 
provide  a  debtor  the  appropriate  due 
process  rights  such  as  the  ability  to 
verify,  challenge  and  compromise 
claims  and  access  to  an  administrative 
appeal  procedme  which  is  reasonable, 
while  at  the  same  time  protecting  the 
Government's  interests. 


Executive  Order  12866 

In  promulgating  the  interim  rules 
implementing  the  administrative  offset 
provisions  of  the  Debt  Collection 
Improvement  Act  of  1996,  the 
Commission  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
In  addition,  it  has  been  determined  that 
this  regulation  is  not  a  signiBcant 
regulatory  action  within  the  meaning  of 
section  3(f). 

Regulatory  Flexibility  Act 

As  Chairman  of  the  Equal 
Employment  Opportunity  Commission, 
I  certify  vmder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  that  this  interim 
rule  will  have  no  economic  impact  on 
small  entities  because  it  establishes 
Commission  procedures  for  the 
collection  of  debts  owed  to  the 
Government  by  its  ciurent  and  former 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
interim  rule  because  it  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Sub)ects  in  29  CFR  Part  1650 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Income  taxes. 

Dated:  May  16.  1997. 

For  the  Commission. 
Gilbert  F.  CaselUs, 
Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  title  29,  chapter  XIV  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1650— DEBT  COLLECTION 

1.  The  authority  citation  for  Part  1650 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5514;  31  U.S.C.  3716. 
3720A;  5  CFR  550.1101. 

2.  Subpart  C,  consisting  of 

§§  1650.301  through  1650.309,  is  added 
to  Part  1650  to  read  as  follows: 

Subpart  C — Procedures  for  Collection  of 
Debts  by  Administrative  Offset 

1650.301  Purpose. 

1650.302  Scope. 

1650.303  E)efiaitions. 

1650.304  Notice  of  administrative  o^et 

1650.305  Agency  review. 

1850.306  Written  repayment  agreement 

1650.307  Administrative  offset. 

1650.308  Accelerated  procedures. 
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1650.309     .\dclitional  adminisiraiive 
procedures. 

Sub(>art  C — Procedures  for  Collection 
of  Debts  by  Administrative  Offset 

§1650.301    Purpose. 

This  subpart  sets  forth  the  procedures 
to  be  followed  in  the  collection  by 
administrative  offset  of  debts  owed  to 
the  United  States. 

§1650.302    Scope. 

(a)  Applicability.  (1)  The  procedures 
in  this  subpart  apply  to  the  collection  by 
administrative  offset  of  debts  owed  to 
the  Commission  or  other  Federal 
agencies  by  former  or  current 
Commission  employees  under  the 
authority  of  31  U.S.C.  3716,  common 
law,  or  any  other  applicable  statutory 
authority,  e.g.,  training  expenses  under 
5  U.S.C.  4108,  debts  of  employees 
removed  for  cause  under  5  U.S.C.  5511, 
amounts  owed  by  accountable  officers 
under  5  U.S.C.  5512.  advances  of  jjay 
under  5  U.S.C.  5522,  temporary  duty 
travel  advances  under  5  U.S.C.  5705. 
and  relocation  advances  under  5  U.S.C. 
5724. 

(2)  The  procedures  in  this  subpart 
also  apply  to  offset  of  debts  owed  to  the 
Commission  or  other  Federal  agencies 
by  the  Commission's  contractors  and 
grant  recipients. 

(b)  Non-applicability.  (1)  The 
procedures  in  this  subpart  do  not  apply 
where  collection  by  administrative 
offset  of  the  debt  involved  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(2)  The  procedures  in  this  subpart 
also  do  not  apply  to  debts  owed  to  the 
Commission  by  other  Federal  agencies 
or  debts  owed  to  the  Commission  or 
other  Federal  agencies  by  a  State  or 
local  government. 

(c)  Waiver  requests  and  claims  to  the 
GAO.  Thp  procedures  in  this  subpart  do 
not  preclude  a  debtor  from  requesting 
waiver  of  an  erroneous  payment  of  pay, 
travel,  transportation,  or  relocation 
expenses  under  5  U.S.C.  5584  or  any 
other  provision  of  law  or  from 
questioning  the  amount  or  validity  of  a 
debt  by  submitting  a  subsequent  claim 
to  the  U.S.  Government  Accounting 
Office. 

(d)  Compmmise,  suspension,  or 
termination  under  the  Federal  Claims 
Collection  Standards.  Nothing  in  this 
subpart  precludes  the  compromise, 
suspension,  or  termination  of 
administrative  offset  collection  actions, 
where  appropriate,  in  accordance  with 
the  Federal  Claims  Collection  Standards 
in  4  CFR  chapter  U. 


$1650.303    Definitions. 

For  purposes  of  this  subpart,  the  term 
administrative  offset  means  the 
withholding  of  money  payable  by  the 
Commission  to,  or  held  by  the 
Commission  for.  a  person  to  satisfy  a 
debt  the  person  owes  to  the 
Government.  The  term  person  means  a 
natural  person  or  persons,  profit  or  non- 
profit corporation,  partnership, 
association,  trust,  estate,  consortium,  or 
other  entity  which  is  capable  of  owing 
a  debt  to  the  United  States  Government 
except  that  the  term  does  not  include  an 
agency  of  the  United  States  Government 
or  any  State  or  a  unit  of  a  general  local 
goveriunent.  The  terms  agency,  creditor 
agency,  debt,  employee,  FCCS,  FRMS 
and  waiver  shall  have  the  meanings  set 
forth  in  subpart  A  of  this  part. 

§  1 650.304    Notice  of  administrative  offset. 

(a)  Advance  notice.  At  least  30  days 
in  advance  of  collecting  any  debt  by 
administrative  offset,  notice  of  the 
Commission's  intent  to  offset  shall  be 
given  to  the  debtor  by  certified  mail, 
return  receipt  requested,  at  the  most 
current  address  that  is  available  to  the 
Commission.  The  notice  shall  provide: 

(1)  A  description  of  the  nature  and 
amount  of  the  debt  and  the 
Commission's  intention  to  collect  the 
debt  through  administrative  offset; 

(2)  An  opportunity  to  inspect  and 
copy  the  records  of  the  Commission 
with  respect  to  the  debt; 

(3)  An  opportunity  to  request  review 
of  the  Commission's  determinations 
with  respect  to  the  debt;  and 

(4)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  debt. 

(b)  Exception  to  the  advance  notice 
requirement.  When  the  procedural 
requirements  in  this  subpart  have  been 
previously  provided  to  a  debtor  in 
connection  with  the  same  debt  under 
another  statutory  or  regulatory 
authority,  such  as  for  salary  offset  or 
pursuant  to  a  notice  of  audit 
disallowance,  the  Commission  is  not 
required  to  duplicate  those  procedures 
before  initiating  collection  of  the  debt 
by  administrative  offset. 

§  1650.305    Agency  review. 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amount  of  the  debt,  or 
the  terms  of  repayment.  The  request  to 
review  the  disputed  debt  must  be 
received  by  the  Director  of  the  Financial 
Management  Division  within  30 
calendar  days  of  the  debtor's  receipt  of 
the  pre-offset  notice. 

(b)  ff  the  debtor  requests  an 
opportunity  to  inspect  or  copy  the 
Commission's  records  concerning  the 
debt,  then  the  debtor  will  have  10 


business  days  from  the  date  of 
inspection  or  from  receipt  of  the  mailed 
docimients  for  review. 

(c)  Pending  review  of  the  disputed 
debt,  transactions  in  any  of  the  debtor's 
account(s)  maintained  in  the 
Commission  may  be  temporarily 
suspended  to  the  extent  of  the  debt  that 
is  owed.  Depending  on  the  type  of 
transaction,  the  suspension  could 
preclude  payment,  withdrawal,  or 
transfer,  as  well  as  prevent  the  payment 
of  interest  or  discoimt  due  thereon. 
Should  the  dispute  be  resolved  in  the 
debtor's  favor,  the  suspension  will  be 
lifted  immediately. 

(d)  During  the  review  period,  interest, 
penalties,  and  administrative  costs 
authorized  under  the  Federal  Claims 
Collection  Act  of  1966.  as  amended  (31 
U.S.C.  3711),  will  continue  to  accrue. 

§  1650.306    Written  repayment  agreement. 

A  debtor  may  request  an  opportunity 
to  negotiate  a  written  agreement  for  the 
repayment  of  the  debt.  If  the  financial 
position  of  the  debtor  does  not  support 
the  ability  to  pay  in  one  lump-sum, 
reasonable  installments  may  be 
considered.  No  installment  arrangement 
will  be  considered  unless  the  debtor 
submits  a  financial  statement,  executed 
under  penalty  of  perjury,  reflecting  the 
debtor's  assets,  liabilities,  income,  and 
expenses.  The  financial  statement  must 
be  submitted  within  10  business  days  of 
the  Commission's  request  for  the 
statement.  At  the  Commission's  option, 
a  confess-judgment  note  or  bond  of 
indemnity  with  surety  may  be  required 
for  the  installment  agreement. 
Notwithstanding  the  provisions  of  this 
section,  any  reduction  or  compromise  of 
a  claim  will  be  governed  by  4  CFR  part 
103  and  31  U.S.C.  3711. 

§  1 650.307    Administrative  offset. 

(a)  If  the  debtor  does  not  timely 
exercise  his  right  to  review  or,  as  a 
result  of  the  review,  it  is  determined 
that  the  debt  is  due  and  no  written 
agreement  is  executed,  then 
administrative  offset  shall  be  ordered  in 
accordance  with  these  regulations 
without  further  notice. 

(b)  The  Director  of  the  Financial 
Management  Division  of  Financial  and 
Resource  Management  Services  or 
designee,  after  attempting  to  collect  a 
debt  from  a  person  under  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711),  may  collect 
the  debt  by  administrative  offset  subject 
to  the  following: 

(1)  The  debt  is  certain  in  amoimt;  and 

(2)  It  is  in  the  best  interest  of  the 
United  States  to  collect  the  debt  by 
administrative  offset  because  it  is  less 
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costly  and  speeds  repayment  of  the 
debt. 

(c)  If  the  6-year  period  for  bringing 
action  on  a  debt  provided  in  28  U.S.C. 
2415  has  expired,  then  administrative 
offset  may  be  used  to  collect  the  debt 
only  if  the  costs  of  bringing  such  action 
are  likely  to  be  less  than  the  amount  of 
the  debt. 

(d)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  and 
collecting  such  debt. 

(e)  Bequest  for  administrative  offset 
by  the  Commission  to  another  Federal 
agency.  The  Director  of  the  Financial 
Management  Division,  or  designee,  may 
request  that  funds  due  and  payable  to  a 
debtor  by  a  Federal  agency  be 
administratively  offset  in  order  to 
collect  a  debt  owed  to  the  Commission 
by  that  debtor.  In  requesting 
administrative  offset  the  Commission,  as 
creditor,  will  certify  in  writing  to  the 
Federal  agency  holding  funds  of  the 
debtor: 

(1)  That  the  debtor  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 
and 

(3)  That  the  Commission  has 
complied  with  the  requirements  of  its 
own  administrative  offset  regulations  in 
this  subpart,  and  the  applicable 
provisions  of  4  CFR  part  102,  including 
providing  any  required  hearing  or 
review. 

(f)  Request  for  administrative  offset 
from  another  Federal  agency.  Any 
Federal  creditor  agency  may  request  the 
Commission  make  an  administrative 
offset  from  any  Commission  funds  due 
and  payable  to  a  creditor  agency's 
debtor.  The  Commission  shall  initiate 
the  requested  administrative  offset  only 
upon: 

(1)  Receipt  of  written  certification 
from  the  creditor  agency: 

(i)  That  the  debtor  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  offset;  and 

(iv)  That  the  agency  has  compUed 
with  its  own  administrative  ofket 
regulations  and  with  the  applicable 
provisions  of  4  CFR  part  102,  including 
providing  any  required  hearing  or 
review;  and 

(2)  A  determination  by  the 
Commission  that  collection  by 
administrative  offset  against  funds 
payable  to  the  debtor  by  the 
Commission  would  not  otherwise  be 
contrary  to  law. 


§1650  306     --ceieratestf  DrDCfrCu'Br- 

The  Lonunission  may  make  an 
administrative  offset  against  a  payment 
to  be  made  to  the  debtor  prior  to  the 
completion  of  the  procediues  required 
by  this  subpart,  if  failiu^  to  take  the 
offset  would  substantially  jeopardize  the 
Commission's  abifity  to  collect  the  debt, 
and  the  time  before  the  payment  is  to  be 
made  does  not  reasonably  permit  the 
completion  of  those  procedures.  Such 
prior  offset  shall  be  promptly  followed 
by  the  completion  of  the  procediues 
required  by  this  subpart.  Amoxmts 
recovered  by  offset  but  later  found  not 
to  be  owed  to  the  Commission  shall  be 
promptly  refunded. 

§1650.309    Additional  admlnistrativ* 
procedures. 

Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  use  of  any 
other  administrative  remedy  which  may 
be  available. 

(PR  Doc.  97-14805  Filed  6-16-97;  8:45  am] 
BtLUNO  cpOE  asTO-oe-p 


DEP^f5TMEW-r  or  "^HE  INTERIOR 

OfflC!^    '  -^  -^a*  e  M  ning  Reclamation 

and  E'"*nr::emen; 

30  CFR  Parts  920,  935,  and  943 

[MD-04(M:OR,  OH-236-fOR,  TX-017-FOR] 

State  Program  Amendments 

AGENCY:  Office  oi  iuriace  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  jule;  correction. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
correcting  the  effective  date  of  three 
final  rules  that  appeared  in  the  Federal 
Register  on  March  26,  1997.  These 
dociunents  approved  amendments  to 
the  Maryland  regulatory  program  (62  FR 
14306),  the  Ohio  abandoned  mine  land 
reclamation  plan  (62  FR  14308)  and  the 
Texas  regulatory  program  (62  FR  14311) 
all  effective  on  the  date  of  publication, 
March  26, 1997.  OSM  had  prepared  a 
separate  rulemaking  on  March  5, 1997 
(62  FR  9932),  which  became  effective 
April  4,  1997.  Due  to  the  differences  in 
effective  dates,  the  March  5, 1997,  rule 
would  result  in  a  nullification  of  the 
three  state  program  amendments 
previously  Usted.  Therefore,  this 
dociunent  corrects  the  effective  date  of 
the  three  state  program  amendments  to 
April  7,  1997. 

EFFECTIVE  DATE:  The  amendments  to  30 
CFR  Parts  920  (62  FR  14306),  935  (62  FR 
14308)  and  943  (62  FR  14311)  are 
effective  April  7, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Trelease,  Division  of  Regulatory 
Support,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Room  210 
SIB,  Washington,  DC  20240;  Telephone 
(202) 208-2783. 

In  FR  Docs.  97-7535,  97-7536  and  97- 
7533,  appearing  on  pages  14306, 14308 
and  14311,  respectively,  in  the  Federal 
Register  of  Wednesday,  March  26, 1997, 
the  following  corrections  are  made: 

On  pages  14307, 14308  and  14311,  the 
Maryland  (MD-040-FOR),  Ohio  (OH- 
236-FOR)  and  Texas  (TX-017-FOR) 
state  program  amendments'  EFFECTIVE 
DATE  for  each  final  rule  is  corrected  to 
read  April  7, 1997. 

Dated:  June  10, 1997. 
KathrineL.  Heniy, 
Acting  Director. 
[FR  Doc.  97-15762  Filed  6-16-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  179-0042;  FRL-6842-8] 

Withdrawal  of  Direct  Final  Rule  for 
Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  direct  final  rule 
for  the  approval  of  revisions  to  the 
California  State  Implementation  Plan. 
EPA  pubUshed  the  direct  final  rule  on 
Thursday,  April  17, 1997  (62  FR  18710). 
approving  revisions  to  rules  from  the 
Bay  Area  Air  Quality  Management 
District  (BAAQMD).  As  stated  in  that 
Federal  Register  document,  if  adverse 
or  critical  comments  were  received  by 
May  19, 1997,  the  effective  date  would 
be  delayed  and  notice  would  be 
published  in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  that  direct  final  rule.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  in  the  near 
future.  EPA  will  not  institute  a  second 
comment  period  on  this  document 

DATES:  Withdrawal  of  this  direct  final 
rule  becomes  effective  on  June  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Rose,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
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Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1184. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  April  17,  1997  Federal  Register,  and 
in  the  short  document  located  in  the 
proposed  rule  section  of  the  April  17, 
1997  Federal  Register. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
Nitrogen,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  lune  4,  1997. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
removing  paragraph  (c)(239)(i)(D). 

IFR  Doc.  97-15855  Filed  6-16-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rTN-128-6763a;  TN-1 66-9634a;  TN-180- 
9712a  TN-182-9713a;  FRL-6841-4] 

Ace     "41  and  Promulgation  of 
imp  e  --antation  Plans  Tennessee: 
Approval  of  Revisions  to  the  Nashville/ 
Davidson  County  Portion  of  the 
jp^-r  ...s  •    SIP  Regarding  New  Source 
ReviOM,  volatile  Organic  Compounds 
and  En>ergency  Episodes 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  document,  EPA  is 
acting  on  revisions  to  the  Nashville/ 
Davidson  County  (Nashville)  portion  of 
the  Tennessee  Stale  Implementation 
Plan  (SIP)  which  were  submitted  to  EPA 
by  Tennessee,  through  the  Tennessee 
Department  of  Air  Pollution  Control 
(TDAPC).  on  December  17,  1993,  April 
2,  1996.  September  20.  1996.  and 
November  14,  1996.  The  EPA  is 
approving  these  revisions  to  the 


Nashville  regulations  regarding  new 
source  review  (NSR),  volatile  organic 
compounds  (VOC)  and  emergency 
episodes  with  the  exception  of  revisions 
to  7-17(c)(4)(ii)  and  7-17(c)(4)(iii) 
which  are  being  disapproved.  The 
revisions  to  sections  7-17(c)(4)(ii)  and 
7-17(c)(4)(iii)  are  being  disapproved 
because  the  revisions  contain  emission 
limits  which  would  relax  the  currently 
approved  emission  limits  for  certain 
operations  in  the  manufacture  of 
pneumatic  rubber  tires. 
DATES:  This  final  rule  is  effective  August 
18,  1997  unless  adverse  or  critical 
comments  are  received  by  July  17, 1997. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  conunents  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  daring 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN128-01-6763.  TN166-01-9634, 
TNieO-01-9712,  and  TN182-01-9713. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta.  Georgia 
30303.  William  Denman.  404/562- 
9030. 
Tennessee  Department  of  Environment 
and  Conservation.  Division  of  Air 
Pollution  Control.  L  &  C  Annex.  9th 
Floor.  401  Church  Street,  Nashville, 
Tennessee  37243-1531,  615/532- 
0554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Denman  404/562-9030. 

SUPPLEMENTARY  INFORMATION: 

Amendments  to  Nashville  Regulation 
Number  3  "New  Source  Review" 

On  April  2,  1996,  (reference  file 
TN166),  September  18, 1996,  (reference 
file  TNI 80),  and  November  14,  1996, 
(reference  file  TN182),  Tennessee 
submitted  revisions  to  regulation 
number  3  "New  Source  Review"  of  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  SIP  (Nashville  SIP). 


These  revisions  amended  regulatioQ 
number  3  as  follows. 

Section  3-1     "Definitions" 

The  definition  of  "municipal  solid 
waste  (MSW)  landfill  emissions"  was 
added  and  the  definition  of 
"significant"  was  revised  to  contain  an 
MSW  landfill  emissions  level  of  50  tons 
per  year  (tpy).  In  addition,  the  definition 
of  "volatile  organic  compound"  was 
revised  to  incorporate  by  reference  the 
definition  contained  in  40  CFR  part  51, 
subpart  F. 

Section  3-3     "Prevention  of  Significant 
[deterioration  (PSD)  Review" 

Section  3-3(f)  was  revised  by  deleting 
references  to  supplements  to  Appendix 
W  of  40  CFR  part  51  which  contain  the 
"Guideline  on  Air  Quality  Models." 
This  revision  was  prompted  by  the 
addition  of  a  third  supplement  to  this 
appendix.  The  intention  of  the 
Nashville  agency  is  to  utilize  the  entire 
guideline  including  all  present  and 
future  supplements. 

Amendments  to  Nashville  Regulation 
Number  7  "Regulation  for  the  Control 
of  Volatile  Organic  Compounds" 

On  October  30,  1996,  EPA  approved 
the  State  of  Tennessee's  request  to 
redesignate  the  five  county  Nashville 
ozone  nonattainment  area  to  attainment. 
One  of  the  requirements  for  this 
approval  was  for  the  State  to  have  a 
fully  approved  SIP  for  ozone  control  in 
the  five  county  area.  By  approving  the 
ozone  redesignation  request  EPA 
determined  ^at  the  State  of  Tennessee 
had  a  SIP  in  place  which  was  applicable 
in  the  entire  five  county  area,  including 
Davidson  County,  and  met  all  EPA 
ozone  requirements.  The  revisions 
which  follow  revise  only  Nashville/ 
Davidson  County's  portion  of  the 
Tennessee  SIP,  not  the  State's  SIP.  In 
any  areas  where  the  Nashville/Davidson 
County  SIP  is  less  stringent  or  has  been 
disapproved,  the  State  SIP  applies. 

On  December  17, 1993,  (reference  file 
TN128),  April  2, 1996,  (reference  file 
TN166).  September  18, 1996,  (reference 
file  TN180),  and  November  14,  1996, 
(reference  file  TN182),  Tennessee 
submitted  revisions  to  regulation 
number  7  "Regulation  for  the  Control  of 
Volatile  Organic  Compounds"  of  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  SIP  (Nashville  SIP).  Some 
of  the  proposed  revisions  were 
submitted  to  meet  the  1990  Clean  Air 
Act  (CAA)  requirements  for  VOC 
reasonably  available  control  technology 
(RACT)  commonly  referred  to  as  the 
"VOC  RACT  Catch-Ups.  "  The  four 
submittals  revised  Nashville's 
regulation  number  7  as  follows. 
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Section  7-1     "Definitions" 

The  definition  of  "volatile  organic 
compound"  was  revised  to  incorporate 
by  reference  the  definition  contained  in 
40  CFR  part  51,  subpart  F. 

Section  7-2    "General  Provisions  and 
Applicability" 

In  the  first  submittal  (reference  file 
TN128),  the  section  which  was 
previously  titled  "Prohibited  Act"  was 
deleted  in  its  entirety  and  replaced  with 
the  revised  section  7-2  "General 
Provisions  and  Applicability."  In  a  later 
submittal,  paragraph  (b)  of  this  section 
was  deleted  in  its  entirety  and  replaced 
with  a  new  paragraph  (b)  which  more 
clearly  provided  the  process  for 
determining  more  restrictive  emission 
limits  upon  mutual  agrq^ment  of  the 
Director  and  the  source.  In  addition,  the 
emission  statement  contained  in 
paragraph  (g)  of  this  section  was 
amended  to  require  that  an  "official"  of 
the  company  certify  emission  statement 
reports  and  to  require  reporting  of  both 
nitrogen  oxide  (NOx)  and  VOC 
emissions. 

Section  7-4     "Compliance. 
Certification,  Recordkeeping  and 
Reporting  Requirements" 

The  revision  to  this  section  deleted 
the  previous  section  7—4 
"Circiunvention"  and  replaced  it  with 
section  7—4  "Compliance,  Certification, 
Recordkeeping  and  Reporting 
Requirements"  which  provided 
requirements  for  sources  to  gather  data 
demonstrating  compliance  and  maintain 
records  for  a  minimum  of  three  years. 

Section  7-5     "Emission  Standards  for 
Coil  Coating";  Section  7-6  "Emission 
Standards  for  Paper  Coating";  Section 
7-7  "Emission  Standards  for  Fabric  and 
Vinyl  Coating";  Section  7-8  "Emission 
Standards  for  Metal  Furniture  Coating": 
and  Section  7-9  "Emission  Standards 
for  Surface  Coating  of  Large 
Appliances" 

The  proposed  revisions  to  these 
sections  add  definitions  for  coil,  coil 
coating  line,  coil  coating  operation, 
metal  fumitiu«,  metal  furniture  coating 
line,  and  large  appliance  coating  line.  In 
addition,  each  of  the  above  sections  are 
revised  to  provide  an  emission  limit 
which  states  that  the  regulation  does  not 
apply  to  sources  with  actual  VCKI 
emissions  less  than  15  pounds  per  day 
or  potential  VOC  emissions  less  than  10 
tons  per  year  for  each  of  the  source 
categories.  These  revisions  are 
consistent  with  EPA  guidance  and  are 
therefore  being  approved. 


Section  7-10     "Petroleum  Liquid 
Storage" 

This  section  was  revised  by  changing 
all  references  of  "petroleum  liquid 
storage"  to  "volatile  organic  liquid 
storage."  In  addition,  definitions  for 
"storage  vessel,"  "true  vapor  pressure," 
and  "volatile  organic  liquid"  were 
added  and  requirements  for  petroleum 
liquid  storage  were  revised  to  be 
consistent  with  EPA  guidance  on 
volatile  organic  liquid  storage. 

Section  7-16    "Emission  Standard  for 
Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products" 

The  revisions  to  section  7-16  were  to 
section  7-16(a),  7-16(c),  and  7-16(d). 
The  revisions  are  consistent  with  EPA 
guidance  and  are  therefore  being 
approved.  The  revisions  are  discussed 
as  follows. 

Section  7-16(a) 

This  section  was  revised  to  add 
definitions  for  drum,  high  performance 
architectiual  coating,  miscellaneous 
parts  and  products,  pail,  and 
re  finishing. 

Section  7-16(c) 

Nashville  deleted  the  current 
paragraph  7-1 6(c)  and  replaced  it  with 
a  new  7-1 6(c)  adding  an  emission  limit 
which  states  that  the  regulation  does  not 
apply  to  sources  with  actual  VOC 
emissions  less  than  15  pounds  per  day 
or  potential  VOC  emissions  less  than  10 
tons  per  year  and  ten  categories  which 
may  be  exempt  from  this  requirement 

Section  7-16(d) 

This  section  was  revised  to  specify 
emission  limits  for  high  performance 
architectural  coating,  clear  coating,  steel 
pail  and  dnmi  interior,  air-dried 
coating,  extreme  performance  coating, 
and  all  other  coatings. 

Section  7-17     "Manufacture  of 
Pneumatic  Rubber  Tires" 

Paragraph  (9)  df  section  (a)  was  added 
to  provide  a  definition  for  "sidewall 
cementing  operation."  Paragraphs  (3) 
and  (6)  of  section  (c)  were  deleted  and 
all  paragraphs  were  renumbered 
accordingly.  EPA  is  approving  the  above 
mentioned  revisions  because  they  are 
consistent  with  EPA  guidance.  In 
addition,  it  was  proposed  that  paragraph 
(5)  (reniunbered  as  paragraph  (4))  be 
deleted  and  replaced  with  a  revised 
paragraph.  However,  because  the  limits 
specified  in  the  revised  paragraph  were 
greater  than  the  previous  limits  and 
therefore  less  stringent  than  the  existing 
SIP  and  because  Nashville  has  not 
provided  a  demonstration  that  this 
relaxation  of  the  SIP  would  not 


adversely  affect  their  attaiiunent  and 
maintenance  of  the  ozone  standard,  EPA 
is  disapproving  the  revisions  to  the 
ciurentiy  SIP  approved  limits  specified 
in  7-17(c){4)(ii)  and  7-17{c)(4)(iii).  EPA 
provided  comments  to  Nashville 
concerning  this  deficiency  in  letters 
dated  November  10, 1994,  May  3,  1995, 
and  August  29,  1995.  However,  to  date 
EPA  has  not  received  an  official 
submittal  addressing  this  deficiency, 
and  therefore,  the  emission  limits  as 
contained  in  the  Nashville/Davidson 
County  regulations  are  deficient  and  the 
current  federally  approved  emission 
limits  as  contained  in  the  SIP  remain  4.6 
grams  per  tire  for  tread-end  cementing 
and  2.1  grams  per  tire  for  bead  dipping. 


Section  7-19 
Cleaning" 


"Perchloroethylene  Dry 


This  section  was  deleted  in  its 
entirety  after  perchloroethylene  was 
exempted  from  regulation  as  a  VOC  due 
to  the  determination  by  EPA  (see  61  FR 
4588 — February  7,  1996)  that 
perchloroethylene  has  negligible 
photochemical  reactivity  and  does  not 
significanUy  contribute  to  the  formation 
of  ozone.  However,  perchloroethylene 
continues  to  be  regulated  as  a  hazardous 
air  pollutant  and  is  subject  to  Maximum 
Available  Control  Technology  (MACT) 
requirements  under  tide  ID  of  the  CAA. 


Section  7-20 
Cleaners" 


"Petroleum  Solvent  Dry 


This  new  chapter  was  added  to 
regulate  petroleum  solvent  dry  cleaners. 
EPA  is  approving  the  addition  of  this 
new  section  because  the  provisions  of 
this  rule  are  consistent  with  EPA 
requirements  for  petroleum  solvent  dry 
cleaners.  This  rule  applies  to  all 
petroleum  solvent  dry  cleaners  in 
Davidson  County.  However,  any 
petroleum  solvent  dry  cleaner  that 
consumes  less  than  32,500  gallons  of 
petroleum  solvent  per  year  is  only 
subject  to  the  recordkeeping 
requirements. 

Section  7-21  "Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks" 

This  section  was  revised  by  rhnnging 
all  references  of  "petroleum  liquid 
storage"  to  "volatile  organic  liquid 
storage."  In  addition,  a  definition  for 
"volatile  organic  liquid"  was  added  and 
requirements  for  petroleum  liquid 
storage  in  external  Qoating  roof  tanks 
were  revised  to  be  consistent  with  EPA 
guidance  on  volatile  organic  liquid 
storage  in  external  Qoating  roof  tanks. 


32690         Federal  Register  /  Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Rules  and  Regulatior 


Section  7-22     "Leaks  from  Synthetic 
Organic  Chemical,  Polymer,  and  Resin 
Manufacturing  Equipment" 

EPA  is  approving  the  addition  of  this 
new  section.  This  section  regulates  leaks 
from  synthetic  organic  chemical, 
polymer,  and  resin  manufacturing 
equipment.  The  chapter  is  consistent 
with  EPA  guidance  for  this  source 
category  and  applies  to  all  equipment  in 
VOC  service  in  any  process  unit  at  a 
synthetic  organic  chemical,  polymer, 
and  resin  manufacturing  faciUty. 

Section  7-23     "Air  Oxidation  Processes 
in  the  Synthetic  Organic  Chemical 
Manufacturer's  Industry" 

EPA  is  approving  the  renumbering  of 
the  previously  numbered  section  7-23 
titled  "Special  Provisions  of  New 
Volatile  Organic  Compound  Sources 
and  Modifications"  to  section  7-26. 
EPA  is  also  approving  the  addition  of 
this  new  section  7-23.  The  new  section 
7-23  entitled,  "Air  Oxidation  Processes 
in  the  Synthetic  Organic  Chemical 
Manufacturer's  Industry"  has  been 
determined  to  be  consistent  with  EPA 
guidance  for  this  source  category.  This 
section  applies  to  the  following 
oxidation  facilities:  each  air  oxidation 
reactor  not  discharging  its  vent  stream 
into  a  recovery  system;  each 
combination  of  an  air  oxidation  reactor 
and  the  recovery  stream  into  which  its 
vent  stream  is  discharged;  and  each 
combination  of  two  or  more  air 
oxidation  reactors  and  the  common 
recovery  system  into  which  their  vent 
streams  are  discharged. 

Section  7-24     "Test  Methods  and 
Procedures" 

EPA  is  approving  revisions  to  this 
section  submitted  on  December  17, 
1993.  (reference  file  TN128)  and 
September  18.  1996,  (reference  file 
TN180).  These  revisions  contain 
internal  and  external  quality  assurance 
(QA)  program  requirements,  on-site 
sampling  test  report  requirements, 
additional  procedures  for  determining 
VOC  content,  provisions  for 
determination  of  alternative  compliance 
methods  for  surface  coating  operations, 
and  leak  detection  methods  for  VOCs 
and  add  provisions  for  determining 
capture  efficiency  consistent  with  the 
EPA  guidance  issued  on  January  9, 
1995. 

Section  7-25     "Record  Keeping  and 
Reporting  Requirements" 

EPA  is  approving  the  deletion  of  this 
section.  All  requirements  previously 
contained  in  this  section  are  now 
contained  in  section  7-4  "Compliance 
Certification.  Recordkeeping  and 
RefHjrting  Requirements." 


Section  7-27    "Handling,  Storage,  Use, 
and  Disposal  of  Volatile  Organic 
Compounds  (VOC)" 

EPA  is  approving  the  addition  of  this 
new  section  which  contains  provisions 
that  minimize  the  emission  of  VOCs 
from  handling,  storage,  use  and  disposal 
of  VOCs.  This  section  applies  to 
facilities  which  contain  any  source 
subject  to  any  other  section  of  the  VOC 
regulation  with  the  exception  of  any 
VOC  material  containing  VOC  emitted 
in  compliance  with  any  other  section  of 
the  VOC  regulation  and  waste  paint 
handling  systems,  water  treatment 
systems,  and  other  similar  operations  at 
coating  and  printing  facilities  using 
complying  coatings  and/or  inks. 

Section  7-28     "Surface  Coating  of 
Plastic  Parts" 

EPA  is  approving  the  addition  of  this 
new  section  which  contains  emission 
limits,  control  requirements,  and 
compliance,  certification, 
recordkeeping,  and  reporting 
requirements  for  operations  which 
perform  the  surface  coating  of  plastic 
parts.  The  requirements  of  this  section 
are  consistent  with  the  EPA  Alternative 
Control  Techniques  Document  for  this 
source  category.  This  section  applies  to 
any  plastic  parts  coating  line  whose 
potential  to  emit  VOCs  from  all  plastic 
parts  coating  lines  within  the  facility  is 
greater  than  25  tons  of  VOC  per  year  and 
coats  plastic  components  for  automotive 
equipment,  business  machines,  medical 
equipment  housings,  entertainment 
equipment  housings,  and  miscellaneous 
plastic  parts. 

Addition  of  New  Regulation  Number  11 
"Emergency  Episode  Regulation" 

EPA  is  approving  the  addition  of  this 
new  regulation  which  was  submitted  to 
EPA  on  November  14, 1996,  (reference 
file  TN182)  because  it  is  consistent  with 
the  requirements  of  40  CFR  part  51, 
subpart  H  "Prevention  of  Air  Pollution 
Emergency  Episodes."  Regulation 
number  11  establishes  criteria  to 
prevent  undesirable  levels  of  air 
contaminants  during  adverse 
meteorological  conditions.  It  provides 
the  levels  to  determine  air  pollution 
alerts,  air  pollution  warnings,  and  air 
pollution  emergencies  and  requires 
emission  reductions  to  achieve  during 
these  episodes. 

Final  Action 

The  EPA  is  approving  the 
aforementioned  revisions  because  they 
are  consistent  with  federal  requirements 
with  the  exception  of  the  revisions  to  7- 
17(c)(4)(ii)  and  7-17(c)(4)(iii)  which  are 
being  disapproved  for  the  reasons  stated 
in  the  Supplementary  Section  of  this 


notice.  This  rulemaking  is  being 
published  without  a  prior  proposal  for 
approval  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
August  18,  1997  unless,  by  July  17, 
1997,  adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  18,  1997  unless,  within 
30  days  of  its  publication,  adverse  or 
critical  comments  are  received. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
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enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enfopceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  Creneral  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  18,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements 

Dated:  May  14. 1997. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.  U.S.Q  7401-7671q. 

Subpart  RR — Tennessee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(153)  to  read  as 
follows: 

§52.2220    Identification  of  plan. 

***** 

(c)*  •  * 


(153)  Revisions  to  Nashville/Davidson 
County  portion  of  the  Tennessee  state 
implementation  plan  submitted  to  EPA 
by  the  State  of  Tennessee  on  December 
17, 1993,  April  2,  1996,  September  18, 
1996,  and  November  14, 1996, 
concerning  new  source  review  (NSR), 
control  of  volatile  organic  compounds 
(VOC),  and  emergency  episodes  with 
the  exception  of  the  revisions  to  7- 
17(c)(4)(ii)  and  7-17(c)(4)(iii)  which 
were  disapproved. 

(i)  Incorporation  by  reference. 

(A)  Nashville/Davidson  County  Air 
Pollution  Control  Regulation  number  3 
"New  Source  Review"  sections  3-l(y), 
3-1  (hh),  3-1  (jj),  and  3-2(f),  effective 
November  13, 1996. 

(B)  Nashville/Davidson  County  Air 
Pollution  Control  Regulation  number  7 
"Regulation  for  the  Control  of  Volatile 
Organic  Compounds"  sections  7-l(inm), 
7-2,  7-4,  7-5,  7-6,  7-7,  7-8.  7-9,  7-10, 
7-16(a),  7-16(c)  {except  section  7- 
16(c)(ll)},  7-16(d),  7-17(a)(9),  7-17(c) 
{except  7-17(c)(4)(ii).  and  7- 
17(c)(4)(iii)}.  7-20,  7-21,  7-22,  7-23.  7- 
24,  7-26,  7-27,  and  7-28,  effective 
November  13, 1996. 

(C)  Nashville/Davidson  County  Air 
Pollution  Control  Regulation  number  11 
"Emergency  Episode  Regulation" 
effective  November  13,  1996. 

(ii)  Other  material.  None. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA105-0037a;  FRL-5842-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Diego  County  Air  Pollution  Control 
District;  Yolo-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
CaUfomia  State  Implementation  Plan 
(SEP).  The  revisions  concern  rules  &t)m 
the  following  Districts:  San  Diego 
County  Air  Pollution  Control  District 
(SDCAPCD),  and  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD).  These  revisions  concern  the 
control  of  oxides  of  nitrogen  (NOx)  from 
stationary  gas  turbine  engines, 
industrial,  institutional,  and  commercial 
boilers,  steam  generators,  and  process 
heaters.  This  approval  action  will 
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incorporate  these  rules  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  action  is  effective  on 
August  18, 1997  unless  adverse  or 
critical  comments  are  received  by  July 
17,  1997.  If  the  effective  date  is  delayed, 
a  timely  notice  will  be  published  in  the 
Kijpral  Register. 
ADDRfSSES:  Comments  must  be 
-  I  to  Amy  Beckberger  at  the 

Region  IV  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report  of 
each  rule  are  available  for  public 
inspection  at  EPA's  Region  9  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  also  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Enviroiunental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
San  Diego  County  Air  Pollution  Control 

District  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096. 
Yolo-Solano  Air  Quality  Management 

District  1947  Galileo  Court,  Suite  103 

Davis,  CA  95616. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Amy  Beckberger,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
f415) 744-1191. 

SuOOLEMENTARY  INFORMATION: 

I   Applicability 


The  rules  being  approved  into  the 
California  SIP  include:  SDCAPCD's  Rule 
69.3,  Stationary  Gas  Turbine  Engines; 
and  YSAQMD's  Rule  2.27,  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters. 

UMI 

These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  October  19.  1994  (Rule  69.3). 
and  October  18, 1996  (Rule  2.27). 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549, 104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  The  air  quality  planning 
requirements  for  the  reduction  of  NOx 
emissions  through  reasonably  available 
control  technology  (RACT)  are  set  out  in 
section  182(f)  of  the  CAA.  On  November 
25,  1992,  EPA  published  a  proposed 
rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule."  (the  NOx  Supplement)  which 
describes  the  requirements  of  section 
182(0.  The  November  25,  1992.  NOx 
Supplement  should  be  referred  to  for 
further  information  on  the  NOx 
requirements  and  is  incorporated  into 
this  document  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  siune 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs). 
in  moderate  or  above  ozone 
nonattainment  areasr  The  San  Diego 
Area  is  classified  as  a  serious 
nonattaiiunent  area  for  ozone,  and  the 
Sacramento  Metro  Area,  in  which  the 
YSAQMD  is  located,  is  classified  as  a 
serious  nonattainment  area  for  ozone. ' 
Therefore,  these  areas  are  subject  to  the 
RACT  requirements  of  section  182(b)(2), 
cited  below,  and  the  November  15, 1992 
deadline. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  techniques  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15,  1992. 
There  were  no  NCDx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

On  October  19, 1994,  the  State  of 
California  submitted  to  EPA  SDCAPCD's 
Rule  69.3.  Stationary  Gas  Turbine 
Engines,  which  was  adopted  by 


'  The  San  Diego  Area  and  the  Sacramento  Metro 
Area  retained  their  designations  of  nonattainment 
and  were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  56  FR  56694  (November 
6.  1991).  The  San  Diego  Area  was  reclassified  from 
severe  to  serious  on  February  21.  1995.  See  60  FR 
3771  (January  19, 1995). 


SDCAPCD  on  September  27,  1994.  On 
October  18,  1996.  the  State  of  California 
submitted  to  EPA  YSAQMD's  Rule  2.27, 
Industrial.  Institutional,  and 
Commercial  Boilers.  Steam  Generators, 
and  Process  Heaters,  which  was  revised 
by  YSAQMD  on  August  14,  1996.  On 
October  21,  1994  (Rule  69.3),  and 
December  19.  1996  (Rule  2.27)  these 
submitted  rules  were  foimd  to  be 
complete  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V.2  hi 
today's  document,  EPA  is  taking  direct 
final  action  to  approve  these  submittfils. 
This  final  action  will  incorporate  these 
rules  into  the  Federally  approved  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  two  rules  control  emissions 
of  NOx  from  various  industrial, 
institutional,  and  commercial  sources. 
The  rules  were  adopted  as  part  of 
SDCAPCD's  and  YSAQMD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  final  action  for 
these  rules. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
E*reparation.  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.  ^  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
Supplement,  EPA  provides  guidance  on 
how  RACT  will  be  determined  for 
stationary  sources  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  1 10<k)(l  )(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post- 1967  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Ragiat«r  on  May  25, 1988). 
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EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  application  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of  the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c},  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  categories  of  stationary  sources  of 
NOx-  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  currently  no  version  of 
SDCAPCD's  Rule  69.3,  Stationary  Gas 
Turbine  Engines,  in  the  SIP.  Rule  69.3 
applies  to  any  existing  or  new  stationary 
gas  turbine  vnth  a  power  rating  greater 
than  or  equal  to  1.0  megawatt  (MW)  or 
0.3  MW,  respectively.  CARB  has 
published  a  RACT/BARCT  guidance 
document  for  gas  turbines  entitled, 
"Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for  the 
Control  of  Oxides  of  Nitrogen  from 
Stationary  Gas  Turbines"  (May  18, 
1992).  The  guidance  document  defines 
RACT  as  an  emission  limit  of  42  ppmv 
at  15%  O2  for  gas-fired  units  and  an 
emission  limit  of  65  ppmv  at  15%  O2  for 
oil-fired  units.  The  SDCAPCD's  Rule 
69.3  incorporates  the  RACT  limits  for 
gas  turbines  and  is  consistent  with  all  of 
the  guideline's  other  requirements.  The 
rule  contains  adequate  recordkeeping 
requirements,  and  the  appropriate  test 
methods  for  compliance  determinations 
are  referenced.  The  exemptions 
provided  in  the  rule  are  consistent  with 
EPA  guidelines.  The  rule  required  final 
compliance  by  M^  31,  1995.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  69.3,  dated  April  3,  1997. 

There  is  currently  no  version  of 
YSAQMD's  Rule  2.27,  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters, 
in  the  SIP.  Rule  2.27  regulates  NOx 
emissions  from  boilers,  steam 
generators,  and  process  heaters  with 
rated  heat  inputs  greater  than  or  equal 


to  5  million  BTU  per  hour.  CARB  has 
developed  a  RACT/BARCT  guidance 
document  entitled,  "Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters." 
(July  18, 1991).  The  RACT  limits 
specified  in  CARB's  guidance  document 
are  70  ppm  or  0.084  Ib/MMBtu  of  heat 
input  and  115  ppm  or  0.150  Ib/MMBtu 
of  heat  input  for  units  fired  with 
gaseous  and  nongaseous  fuels.  Rule 
2.27's  emission  limits  of  30  ppm  for  gas- 
fired  and  40  ppm  for  nongaseous-fired 
units  are  representative  of  CARB's 
BARCT  limits,  thereby  meeting  the  CAA 
requirements  tgr  RACT.  The  May  31, 
1995  implementation  requirements  are 
hilfilled  by  requiring  that  BARCT  be 
implemented  by  June  1, 1998,  and  that 
interim  measures,  including  submission 
of  compliance  plans  and  application  for 
authority  to  construct,  be  met  to  ensure 
final  compliance  with  the  rule.  The  rule 
meets  EPA's  RACT  requirements,  and 
the  exemptions  provided  in  the  rule  are 
consistent  with  EPA  guidelines.  The 
rule  contains  adequate  recordkeeping 
requirements,  and  references  the 
appropriate  test  methods  for 
determining  compliance.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  2.27,  dated  April  3, 1997. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  Therefore, 
SDCAPCD's  Rule  69.3,  Stationary  Gas 
Turbine  Engines;  and  YSAQMD's  Rule 
2.27,  Industrial,  institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a),  section  182(b)(2),  section  182(f) 
and  the  NOx  Supplement  to  the  General 
Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 


document  in  uii.s  rederal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  18,  1997, 
unless,  by  July  17,  1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  %vill  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  18, 1997. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatuj^  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.      . 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
Oexibilify  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
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actions  concerning  SlPs  on  sucii 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  2t)5, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  »gnificantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govenmients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory*" 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  18.  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Nots:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  June  4, 1997. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(202)(i)(C)(6)  and 
(241)(i)(B)  to  read  as  follows: 

152.220    ktontiftcatlon  of  plan. 

***** 

(c)  *   *   * 
(202)  *   •   • 

(i)*  *   • 
(O*  *  • 

(6)  Rule  69.3,  adopted  on  September 
27, 1994. 


•      * 
*      *      * 


(241) 

(i) 

(B)  Yolo-Solano  Air  Quality 
Management  District. 

[1)  Rule  2.27.  revised  on  August  14, 
1996. 

|FR  Doc.  97-15846  Filed  6-16-97;  8:45  am] 
BiujNQ  cxwc  aeec  so  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL127-1a;  FRL-6841-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

summary:  On  May  5, 1995,  and  May  26, 
1995,  the  State  of  Illinois  submitted  a 


State  Implementation  Plan  (SIP) 
revision  request  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
for  reactor  processes  and  distillation 
operation  processes  in  the  Synthetic 
Ch^anic  Chemical  Manufacturing . 
Industry  (SOCMI)  as  part  of  the  State's 
control  measures  for  Volatile  Organic 
Material  (VOM)  emissions  for  the 
Chicago  and  Metro-East  (East  St.  Louis) 
areas.  VOM,  as  defined  by  the  State  of 
Illinois,  is  identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EPA. 
VOC  is  one  of  the  air  pollutants  which 
combine  on  hot  summer  days  to  form 
ground-level  ozone,  commonly  known 
as  smog.  Ozone  pollution  is  of  particular 
concern  because  of  its  harmful  effects 
upon  lung  tissue  and  breathing 
passages.  This  plan  was  submitted  to 
meet  the  Clean  Air  Act  (Act) 
requirement  for  States  to  adopt 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  sources 
that  are  covered  by  Control  Techniques 
Guideline  (CTG)  documents.  The 
control  measures  specified  in  this 
SOCMI  SIP  revision  are  not  expected  by 
Illinois  to  further  reduce  VOC  (VOM) 
emissions  in  the  Chicago  area,  or  in  the 
Metro-East  area,  because  Illinois  has 
identified  only  two  sources  which  meet 
the  applicability  criteria,  and  Illinois 
states  that  the  sources  are  already  in 
compUance  with  the  State's  SOCMI 
rules.  This  rulemaking  action  only 
addresses  compliance  with  the  RACT 
requirement  for  one  soiut:e,  Stepan 
Company's  Millsdale  facility.  The  EPA 
is  approving  the  State  Implementation 
Plan  (SIP)  revision  request  submitted  by 
the  State  of  Illinois  as  it  applies  to 
Stepan  Company's  Millsdale  Facility. 
Action  on  the  revision  request  as  it 
applies  to  other  subject  facilities,  and  on 
the  overall  revision  request,  will  be 
taken  at  a  future  time. 
EFFECTIVE  DATE:  The  "direct  final" 
approval  shall  be  effective  on  August 
18, 1997,  unless  EPA  receives  adverse  or 
critical  comments  by  July  17, 1997.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register.  , 

ADDRESSES:  Copies  of  the  revision 
request  and  EPA's  analysis  are  available 
for  inspection  at  the  following  address: 
U.S.  Environmeidal  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
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Protection  Agency,  T7  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

PQB  KjR-wCR  :NCORMA''ON   CONTACT: 

David  Pohlman  at  (312)  886-3299. 

1,  B.i(  ktlf'tiiiui 

Section  182(b)(2)  of  the  Act  requires 
all  moderate  and  above  ozone 
nonattaimnent  areas  to  adopt  RACT 
rules  for  sources  that  are  located  in 
moderate  and  above  ozone 
nonattainment  areas  and  covered  by 
CTG  documents,  such  as  SOCMI  reactor 
processes  and  distillation  operations 
processes.  In  Illinois,  the  Chicago  area  is 
classified  as  "severe"  nonattainment  for 
ozone,  while  the  Metro-East  area  is 
classified  as  "moderate"  nonattainment. 
See  40  CFR  81.314. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  held  public  hearings  on 
the  proposed  SCXIMI  rules  on  November 
4,  1994,  December  2,  1994,  and 
December  16,  1994.  The  rules,  which 
require  compliance  by  March  15,  1996, 
were  published  in  the  Illinois  Register 
on  May  19,  1995.  The  rules  became 
effective  at  the  State  level  on  May  5, 
1995.  The  lEPA  formally  submitted  the 
SOCMI  rules  to  EPA  on  May  5,  1995, 
and  May  26,  1995,  as  a  revision  to  the 
Illinois  SIP  for  ozone.  The  submittal 
amends  35  111.  Adm.  Code  Parts  211,  218 
and  219,  to  include  control  measiu^s  for 
SOCMI  reactor  processes  and 
distillation  operations. 

The  submittal  includes  the  following 
new  or  revised  rules: 

Paii  21 1 :  Definitions  and  General 
Pmvisions 

Subpart  B:  Definitions 

211.980    Chemical  Manufacturing 
Process  Unit 

211.1780    Distillation  Unit 

2 1 1 .  2365    Flexible  Operation  Unit 

2 1 1 .  5065    Primary  Product 

Part  218:  Organic  Material  Emission 
Standards  and  Limitations  for  the 
Chicago  Area 

Subpart  Q:  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing  Plant 

218.431  Applicability 

218.432  Control  Requirements 

218.433  Performance  and  Testing 
Requirements 

218.434  Monitoring  Requirements 

218.435  Recordkeeping  and  Reporting 
Requirements 

218.^36    Compliance  Date 


Appendix  G:  TRE  Index  Measurement 
for  SOCMI  Reactors  and  Distillation 
Units 

Part  219:  Organic  Material  Emission 
Standards  and  Limitations  for  the  Metro 
East  Area 

Subpart  Q:  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing  Plant 

219.431  Applicability 

219.432  Control  Requirements 

219.433  Performance  and  Testing 
Requirements 

219.434  Monitoring  Requirements 

219.435  Recordkeeping  and  Reporting 
Requirements 

219.436  Compliance  Date 

Appendix  G:  TRE  Index  Measurement 
for  SOCMI  Reactors  and  Distillation 
Units 

The  SOCMI  rules  contained  in  Part 
218  are  identical  to  those  in  Part  219 
except  for  the  areas  of  applicability.  Part 
218  applies  to  the  Chicago  Area,  while 
Part  219  applies  to  the  Metro  East  area. 
Illinois'  SOCMI  rules  are  based  largely 
on  EPA's  final  CTG  for  control  of  VOCs 
from  SOCMI  reactor  processes  and 
distillation  operations  processes,  which 
was  issued  on  November  15, 1993  (58 
FR  60197).  This  document  contains  the 
recommended  presumptive  norm  for 
RACT  for  these  sources. 

The  applicability  measure  for  RACT  is 
dependent  upon  the  facilities' 
calculated  Total  Resource  Effectiveness 
(TRE)  index.  The  TRE  index  is  a 
measure  of  the  cost  per  imit  of  VOC 
emission  reduction  and  is  normalized  so 
that  the  decision  point  has  a  defined 
value  of  1.0.  It  considers  variables  such 
as  the  emission  stream  characteristics 
(i.e.,  heat  value,  flow  rate,  VOC 
emission  rate)  and  a  maximum  cost 
effectiveness.  A  TRE  index  value  of  less 
than  or  equal  to  1.0,  calculated  by  using 
the  specific  stream  characteristics, 
ensures  that  the  stream  could  be 
effectively  controlled  further  by  a 
combustion  device  without  an 
uiu^asonable  cost  burden.  The  use  of 
the  TRE  index  applicability  measure 
provides  an  incentive  for  pollution 
prevention  by  letting  a  facility  consider 
alternatives  to  installing  add-on  control 
devices.  Facilities  can  choose  to 
improve  product  recovery  so  that  the 
calculated  THE  index  falls  above  the 
cutoff  value  of  1.0. 

The  technology  underlaying  RACT  for 
SOCMI  reactor  processes  and 
distillation  operations  processes  is 
combustion  via  either  thermal 
incineration  or  flaring.  These  control 
techniques  generally  achieve  the  highest 
emission  reduction  among 
demonstrated  VOC  technologies.  The 
EPA  believes  that  a  thermal  incinerator 


that  is  well  operated  and  maintained 
according  to  manufacturer's 
specifications  can  achieve  at  least  98 
percent  control  efficiency,  by  weight. 
Likewise,  flares  that  conform  with  the 
design  and  operating  specifications  set 
forth  in  40  CFR  60.18,  can  achieve  at 
least  98  percent  control,  by  weight,  of 
VOC  emissions. 

n.  Analysis  of  State  Submittal 

The  Illinois  SOCMI  rules  affect  vent 
streams  associated  with  continuous 
reactor  and  distillation  operation 
processes  that  manufacture  a  SOCMI 
chemical,  as  listed  in  Appendix  A  of 
Illinois'  Rules  and  Regulations  for  Air 
Pollution  Control  (35  LAC  218  and  219), 
if  the  chemical  is  a  "primary  product" 
The  rules  exclude  any  reactor  or 
distillation  unit  that  (1)  is  part  of  a 
polymer  manufacturing  operation,  (2)  is 
included  in  a  batch  operation,  (3)  has  a 
total  design  capacity  of  less  than  1,100 
tons  per  year  for  the  "primary  product", 
(4)  has  a  primary  product  not  listed  in 
Appendix  A,  (5)  has  a  vent  stream  VOC 
concentration  of  less  than  500  parts  per 
million  by  volume  or  a  flow  rate  of  less 
than  0.0085  standard  cubic  meter  per 
minute,  or  (6)  is  included  in  the 
hazardous  air  pollutants  early  reduction 
program,  as  specified  in  40  OFR  Part  63 
and  published  at  50  FR  60970  on 
October  22,  1993.  Any  other  process 
vent  stream  bom  a  reactor  process  or 
distillation  operations  process  in 
SOCMI  that  does  not  satisfy  the  above 
exclusion  criteria  must  periform  a  TRE 
determination.  If  the  TI^  index  value, 
calculated  at  a  point  immediately  after 
the  associated  recovery  device,  is  less 
than  or  equal  to  1.0,  then  VOC 
emissions  (less  methane  and  ethane) 
must  be  reduced  by  98  percent  by 
weight  or  to  20  parts  per  million  by 
voliune,  on  a  dry  basis,  corrected  to  3 
percent  oxygen.  The  compliance  date  in 
the  Illinois  rule  is  March  15, 1996. 

While  Illinois'  SOCMI  reactor  and 
distillation  rules  generally  require 
RACT  level  control  efficiencies,  the 
rules'  applicability  p>rovision  is 
significantly  less  stringent  than  RACT 
for  two  reasons.  The  first  is  the  concept 
of  "primary  product"  as  defined  in  the 
State  rules,  and  the  second  is  the  list  of 
SOCMI  chemicals  provided  in  the  State 
rules. 

"Primary  product."  as  defined  in  at  35 
LAC  211.5065,  means  the  "product  with 
the  greatest  aimual  design  capacity  on  a 
mass  basis";  or  in  the  case  of  a  flexible 
operation  unit,  the  product  which  is 
produced  for  the  greatest  annual 
operating  time.  Section  218/ 
219.431(a)(1)  of  the  Illinois  rules  states 
that  sources  are  only  subject  if  one  of 
the  listed  chemicals  is  produced  as  the 
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pnmary  product.  RACT,  as  specified  in 
the  CTG,  requires  sources  to  comply  if 
they  produce  one  or  more  SOCMI 
chemicals  as  intermediates  or  final 
products.  Illinois'  rule  is  less  stringent 
than  RACT  because  the  production  of 
SOCMI  chemicals  as  intermediates  does 
not  contribute  to  applicability.  Stepan 
Company's  Millsdale  facility  is  an 
exception  to  this  provision.  Section 
218.431(a)(2)  states  that  all  continuous 
distillation  and  reactor  process  emission 
units  at  Stepan  Company's  Millsdale 
facility  are  subject,  unless  they  are 
already  subject  to  the  State's  Air 
Oxidation  Processes  rules. 

The  place  where  the  "primary 
product"  concept  makes  the 
applicability  of  the  Illinois  rules  less 
stringent  than  that  of  RACT  is  in  Section 
218/219.431(b)(4)  of  the  Illinois  rules. 
This  section  exempts  units  that  have  a 
design  capacity  of  less  than  1100  tons 
per  year  of  the  primary  product,  and 
exempts  units,  no  matter  how  large,  if 
the  primary  product  is  not  a  SOCMI 
chemical.  'The  CTG  calls  for  this 
exemption  to  apply  to  units  with  a 
design  capacity  of  less  than  1100  tons 
per  year  of  all  chemicals  produced 
within  the  unit.  Because  of  this 
language,  the  State  rules  could  exempt 
sources  that  would  be  covered  under 
RACT,  as  specified  in  the  CTG.  For 
example,  if  a  source  were  producing 
1500  tons  per  year  of  chemicals,  but 
only  1000  tons  of  the  primary  product, 
the  source  would  be  exempt  under  the 
State  rule  but  would  not  be  exempt 
under  RACT  level  rules.  Also,  if  a 
source  produced  4,000  tons  of  a  SOCMI 
chemical,  it  could  still  be  exempted 
from  the  Illinois  rules  if  it  also  produced 
5,000  tons  of  a  non-SOCMI  primary 
product. 

The  concept  of  "primary  product"  can 
also  be  found  other  places  in  the  State 
rule.  The  definition  of  "Chemical 
Manufactiuing  Process  Unit"  (Section 
211.980)  states  that  "a  chemical 
manufacturing  process  unit  is  identified 
by  its  primary  product."  This  definition 
further  clarifies  the  rule's  intent  that 
units  producing  SOCMI  chemicals,  but 
not  as  the  primary  product,  be  exempt 
from  control  requirements. 

The  second  problem  with  the  State 
rules  is  the  list  of  SOCMI  chemicals 
contained  in  35  LAC  218,  Appendix  A. 
The  Ust  of  chemicals  in  this  appendix 
is  referenced  in  the  State  SOC^I  reactor 
and  distillation  rules  for  applicability 
purposes.  In  other  words,  for  a  unit  to 
be  covered  under  the  State  rules,  its 
primary  product  must  be  a  chemical 
listed  in  Appendix  A.  The  problem  is 
that  the  Ust  in  Appendix  A  does  not 
match  the  list  in  the  CTG.  The  result  is 
that  a  large  percentage  of  the  chemicals 


which  would  be  covered  under  RACT 
are  not  covered  by  the  Illinois  rules. 
(Note  that  35  LAC  218,  Appendix  A,  is 
not  part  of  this  rulemaking  action.  It  was 
previously  approved  by  the  EPA  on 
September  9, 1994,  at  59  FR  46562.) 

It  is  not  totally  clear  how  these 
deviations  from  RACT  will  affect  the 
general  applicability  of  the  Illinois  rule, 
as  compared  to  a  RACT-level  rule. 
However,  documentation  submitted  by 
the  lEPA  and  by  Stepan  Company  show 
that,  for  Stepan  Company's  Millsdale 
FaciUty,  the  Illinois  SOCMI  reactor  and 
distillation  rule  is  as  stringent  as  RACT. 
All  units  at  this  facility  which  would  be 
covered  by  a  RACT-level  rule  are 
covered  by  the  Illinois  rule. 

m.  Final  Rulemaking  Action 

The  EPA  approves,  solely  as  it  relates 
to  Stepan  Company's  Millsdale  faciUty, 
the  plan  revision  submitted  to  EPA  by 
the  State  of  Illinois  on  May  5, 1995,  and 
May  26, 1995.  for  reactor  processes  and 
distillation  operations  processes  in 
SOCMI.  While  the  limits  contfiined  in 
the  rule  are  generally  of  RACT 
stringency,  the  rule's  applicability  is 
extremely  limited  and  may  not  apply  to 
all  sources  which  should  be  covered  by 
RACT  rules.  Illinois  has  shown, 
however,  that  the  rule  applies  to  all 
sources  at  Stepan  Company's  Millsdale 
facility  which  would  be  covered  by  a 
RACT  rule,  and  is  thus  approvable.  The 
EPA  will  take  action  on  other  aspects  of 
the  submittal  at  a  later  date. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  August  18, 
1997  unless,  by  July  17,  1997,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  August  18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 


request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  &t>m  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
v«rith  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
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local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  18, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference. 

Dated:  May  9,  1997. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— lAMENDED, 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpar-  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(134)  to  read  as 
follows: 

§  52.720    Identiricatlon  of  plan. 

•  0  *  •  • 

(c)*   •   * 

(134)  On  May  5, 1995,  and  May  26. 
1995,  the  State  of  Illinois  submitted  a 
State  Implementation  Plan  revision 
request  to  the  United  States 
Environmental  Protection  Agency  for 
reactor  processes  and  distillation 
operation  processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  as  pari  of  the  State's  control 
measures  for  Volatile  Organic  Material 
(VOM)  emissions  for  the  Chicago  and 
Metro-East  (East  St.  Louis)  areas.  VOM, 
as  defined  by  the  State  of  Illinois,  is 
identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EPA. 
This  plan  was  submitted  to  meet  the 
Clean  Air  Act  requirement  for  States  to 
adopt  Reasonably  Available  Control 


Technology  rules  for  sources  that  are 
covered  by  Control  Techniques 
Guideline  documents.  The  EPA 
approves  the  State  Implementation  Plan 
revision  request  as  it  applies  to  Stepan 
Comp>any's  Millsdale  Facility. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  211:  Definitions  and  General 
Provisions,  Subpart  B;  Definitions, 
211.980  Chemical  Manufacturing 
Process  Unit,  211.1780  Distillation  Unit, 
211.2365  Flexible  Operation  Unit, 
211.5065  Primary  Product. 

(B)  Part  218:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Chicago  Area,  Subpart  Q:  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Plant,  Sections  218.431 
Applicability,  218.432  Control 
Requirements,  218.433  Performance  and 
Testing  Requirements,  218.434 
Monitoring  Requirements,  218.435 
Recordkeeping  and  Reporting 
Requirements,  218.436  Compliance 
Date,  218  Appendix  G,  TRE  hidex 
Measurement  for  SOCMI  Reactors  and 
Distillation  Units,  amended  at  19  III. 
Reg.  6848,  effective  May  9,  1995. 

[FR  Doc.  97-15848  Filed  6-16-97;  8:45  am] 
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DEPAQ-ME!^  OF  COMMERCE 

Natior  a  Oceanic  and  Atmospheric 

Adniif'-s*'3'ion 

50  CFR  Part  285 
P.D.  060397D] 

Atlar^r     j^a  =^  -^-^e-ies;  Recreational 

Fisher>  ACiusiments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishery  reopening. 

SUMMARY:  NMFS  reopens  the  Angling 
category  fishery  for  school,  large  school, 
and  small  medium  Atlantic  bluefin  tuna 
(ABT)  for  all  areas.  The  Angling 
category  fishery  for  school,  large  school, 
and  small  medium  ABT  will  open 
beginning  June  13,  1997.  The  Angling 
category  fishery  for  large  school  and 
small  medium  ABT  will  close  on  June 
27, 1997  at  11:30  p.m.  local  time  in  the 
southern  area  (Delaware  and  states 
south)  only.  The  northern  Angling 
category  fishery  for  large  school  and 


small  medium  ABT,  and  the  Augiing 
category  fishery  for  school  ABT  in  all 
areas,  will  remain  open  until  further 
notice.  The  daily  catch  limit  for  the 
reopening  remains  at  one  ABT  per 
vessel.  This  action  is  being  taken  to 
extend  scientific  data  collection  on  ABT 
and  to  further  domestic  management 
objectives  for  the  Atlantic  tuna  fisheries, 
while  preventing  overharvest  of  the 
regional  Angling  category  subquotas. 
DATES:  The  Angling  category  fishery  for 
school,  large  school,  and  small  medium 
ABT  will  open  beginning  June  13,  1997. 
The  Angling  category  fishery  for  large 
school  and  small  medium  ABT  will 
close  in  the  southern  area  only 
(Delaware  and  states  south)  on  June  27, 
1997,  at  11:30  p.m.  local  time.  The 
northern  Angling  category  fishery  for 
large  school  and  small  medium  ABT, 
and  the  Angling  category  fishery  for 
school  ABT  in  all  areas,  will  remain 
open  until  the  effective  date  of  a 
closure,  which  will  be  aimounced  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 
SUPPLEMENTARY  INFORMATK3N: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
aimouncement  to  close  the  applicable 
fishery. 

On  February  21, 1997,  NMFS 
amended  the  regulations  governing  the 
Atlantic  bluefin  tima  (ABT)  fisheries  to 
provide  authority  for  NMFS  to  close 
and/or  reopen  all  or  part  of  the  Angling 
category  in  order  to  provide  for  further 
distribution  of  fishing  opportimities 
throughout  the  species  range  (62  FR 
8634,  February  26,  1997).  The  regulatory 
amendments  were  necessary  to  increase 
the  geographic  and  temporal  scope  of 
data  collection  from  the  scientific 
monitoring  quota  established  for  the 
United  States.  Additionally,  the 
authority  for  interim  closures  facilitates 
a  more  equitable  geographic  and 
temporal  distribution  of  fishing 
opportunities  for  all  fishermen  in  the 
Angling  category,  thus  furthering 
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domestic  management  objectives  for  the 
AUimtic  tuna  flsheries. 

On  March  2,  1997,  based  on  catch 
estftnates  obtained  through  angler 
interviews,  NMFS  closed  the  Angling 
category  for  school,  large  school,  and 
small  medium  ABT  in  all  areas  (62  FR 
9376,  March  3,  1997).  NMFS  announced 
the  possibility  of  reopening  the  Angling 
category  fishery  upon  the  detennination 
that  the  bluefin  had  migrated  further 
north,  and  that  the  effective  date  of 
reopening  would  be  published  in  the 
Federal  Register. 

Angling  Category  Reopening 

NMFS  has  determined,  based  on  catch 
reports  from  anglers  fishing  for  other 
large  pelagic  species  such  as  yellowfin 
tuna  and  anglers  fishing  for  bluefin  tuna 
under  the  catch  and  release  program, 
that  bluefin  tuna  have  begun  to  migrate 
northward. 

NMFS  is  limiting  to  2  weeks  the 
opening  period  for  large  school  and 
small  medium  ABT  in  the  southern  area 
(waters  off  Delaware  and  states  south 
(south  of  38'*47'  N.  lat.))  based  on 
preliminary  estimates  of  catches  in 


North  Carolina,  the  available  quota,  and 
expected  catch  rates  of  large  school  and 
small  medium  ABT.  Fishing  for, 
catching,  possessing,  or  landing  any 
large  school  or  small  medium  ABT  in 
the  southern  area  must  cease  by  11:30 
p.m.  local  time  on  June  27, 1997.  After 
the  closure,  anglers  aboard  a  vessel 
holding  an  Atlantic  tunas  permit  may 
continue  to  fish  for  ABT  47  inches  (119 
cm)  or  greater  under  the  NMFS  tag  and 
release  program  (50  CFR  285.27).  The 
northern  Angling  category  fishery  for 
large  school  and  small  medium  ABT, 
and  the  Angling  category  fishery  for 
school  ABT  in  all  areas,  will  remain 
open  until  further  notice. 

Catch  Limit 

NMFS  previously  adjusted  the  daily 
catch  limit  for  the  Angling  category 
fishery  for  ABT  to  one  fish  per  vessel 
(61  re  66618,  December  18,  1996), 
which  may  be  from  the  school,  large 
school,  or  small  medium  size  class 
(measiuing  27-73");  due  to  increased 
participation  in  the  fishery  and 
anticipated  catch  rates,  this  daily  catch 
limit  remains  in  effect.  Additionally,  the 


catch  limit  for  trophy  size  class  ABT 
(large  medium  and  giant  ABT, 
measuring  73"  and  greater)  remains  at 
one  per  vessel  per  year. 

This  action  is  being  taken  to  facilitate 
a  geographic  and  temporal  distribution 
of  fishing  opportiuiities  for  all 
fishermen  in  the  Angling  category,  thus 
furthering  domestic  management 
objectives  for  the  Atlantic  tuna  fisheries. 
This  action  also  facilitates  data 
collection  from  the  scientific  monitoring 
quota  established  for  the  United  States 
over  the  greatest  geographic  and 
temporal  range. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)(1)  and  is  exempt  bom  review 
under E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  June  12, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-15953  Filed  6-13-97;  12:29  pm) 
BIUJNQ  CODE  3eiO-22-F 


1997 


UMI 


32699 


Proposed  Rules 


Federal  Register 
Vol.  62.  No.  116 
Tuesday,  June  17,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 
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A-r-wo'lPiness  u'rect^ve;-    Qomier 
Model  328-  '00  Se^e*-  A-ro^anes 

AGENCT;  reaerai  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Domier 
Model  328-100  series  airplanes,  that 
currently  requires  repetitive  tightening 
of  the  screws  and  quick-release  fasteners 
on  the  wing/body  fairing  panels.  This 
proposed  action  would  continue  to 
require  the  repetitive  tightening  of  these 
parts  on  certain  airplanes.  The  proposed 
AD  also  would  require  the  installation 
of  new  fastener  systems  for  those  panels 
on  certain  airplanes  and  the  application 
of  new  torque  values.  Accomplishment 
of  these  actions  would  terminate  the 
requirement  for  repetitive  tightening  of 
the  screws  and  fasteners  of  those 
airplanes.  In  addition,  the  proposed  AD 
would  limit  the  applicability  of  the 
existing  AD  by  removing  certain 
airplanes.  This  proposal  is  prompted  by 
the  manufacturer's  development  of  new 
fastener  systems  that  will  not  vibrate 
and  loosen.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
separation  of  loosened  wing/body 
fairing  panels  from  the  airplane,  which, 
if  not  corrected,  could  lead  to  structural 
damage  to  the  horizontal  or  vertical 
stabilizer,  and  potential  injury  to 
persons  on  the  ground. 
DATES:  Comments  must  be  received  by 
Jul"  ■^H    ^997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 


119-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH.  P.O.  Box  1103. 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  IN  C-M  -)0N  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2796;  fax  (425)  227-1149. 

SUPPL-M   N^         •■     -MATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
-  concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-119-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-119-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  October  3,  1994.  the  FAA  issued 
AD  94-21-02,  amendment  39-9043  (59 
FR  51361,  October  11,  1994),  applicable 
to  all  Domier  Model  328-100  series 
airplanes,  to  require  repetitive 
tightening  of  the  screws  and  quick- 
release  (camlock)  fasteners  on  the  wing/ 
body  fairing  panels.  That  action  was 
prompted  by  reports  of  loosened  wing/ 
body  fairing  panels.  The  requirements  of 
that  AD  are  intended  to  prevent 
structural  damage  to  the  horizontal  or 
vertical  stabilizer  and  potential  injury  to 
persons  on  the  ground  due  to  loosened 
wing/body  fairing  panels  that  may 
separate  from  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  which 
the  FAA  considered  to  be  interim 
action,  the  manufacturer  has  developed 
new  fastener  systems  to  keep  these 
panels  from  separating  from  the 
airplane.  The  relative  movement 
between  the  wing  spar  box  and  adjacent 
fairing  parts,  as  well  as  settling  of  the 
panels  in  the  area  where  the  attachment 
screws  are  located,  causes  the  old 
fasteners  to  become  loose.  The  newly 
developed  fastener  systems  are  designed 
to  eliminate  vibration  and  loosening  of 
the  fasteners. 

Explanation  of  Relevant  Service 

Information 

Domier  has  issued  Service  Bulletin 
SB-328-53-144,  Revision  2,  dated 
September  18,  1996,  which  describes 
procedures  for  the  installation  of  new 
fastener  systems  for  the  wing/body 
fairing  panels  on  certain  airplanes,  and 
application  of  new  torque  values  to 
these  fasteners.  These  new  systems  are 
composed  of  such  parts  as  anchor  nuts 
with  longer  threads,  larger  screws  and 
anchor  nuts  for  areas  where  fairing 
panels  are  connected  to  the  flange  of  the 
wing  spar,  flange  washers  and  rubber 
rings  to  prevent  direct  contact  between 
the  fairing  panels  and  the  flange  of  the 
wing  spar,  and  intermediate  slide  strips 
between  the  firing  panels  and  the 
airplane  structxire.  Installation  of  these 
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new  systems,  with  an  increase  in  the 
torque  values  of  those  fasteners,  would 
eliminate  the  need  to  repetitively 
tighten  those  fasteners. 

The  service  bulletin  also  limits  its 
efiiBctivity  to  airplanes  having  serial 
number  3005  through  3047  inclusive. 
Airplanes  having  serial  number  3048 
and  subsequent  had  the  new  fastener 
systems  installed  during  manufacture. 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  classified  Revision  1  of  this 
service  bulletin  as  mandatory  and 
issued  German  airworthiness  directive 
94-009/4,  dated  February  1,  1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany.  (Revision  1,  dated  January  18, 
1996,  only  differs  from  Revision  2  in  its 
notes  and  the  dimensions  of  certain 
figures.) 

FAA's  Concluaions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certiHcated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

F\p!aiiati()n  of  Requirements  of 

!'r!jpcs<-ii  Kule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-21-02  to  continue  to 
require  repetitive  tightening  of  the 
screws  and  quick-release  fasteners  on 
the  wing/body  fairing  panels.  The 
proposed  action  also  would  require  the 
installation  of  new  fastener  systems  for 
these  panels,  and  the  application  of  new 
torque  values  to  these  fasteners. 
Accomplishment  of  this  installation 
would  terminate  the  current 
requirement  for  repetitive  tightening  of 
the  fasteners  for  these  panels  on  certain 
airplanes.  Furthermore,  the  proposed 
AD  would  not  apply  to  airplanes  on 
which  the  installation  of  these  fastener 
systems  had  been  accomplished  during 
production. 

The  installation  of  the  new  fastener 
systems  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Cost  Impact 

There  are  approximately  8  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

The  actions  that  are  currently 
required  by  AD  94-21-02  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
rate  of  $60  per  work  hour.  Based  en 
these  figiues,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  SI, 440,  or 
$180  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  120  work  hours  per 
airplane  to  accomplish,  at  an  average 
rate  of  $60  per  work  hour.  Required 
parts  would  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figiu«s,  the  cost  impact 
on  U.S.  operators  of  the  proposed 
requirements  of  this  AD  is  estimated  to 
be  $57,600.  or  $7,200  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Anipmiuifn! 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation     « 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— A  «WOi^'^tNrSS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [ArT>«'"'i,.HKi, 

2.  Section  j<j.ij  is  amended  by 
removing  amendment  39-9043  (59  FR 
51361,  October  11, 1994).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Domier  Docket  96-NM-119-AD. 

Supersedes  AD  94-21-02,  Amendment 
39-9043. 

Applicability:  All  Model  328-100  series 
airplanes  having  serial  number  3005  through 
3047  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiRed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the 
horizontal  or  vertical  stabilizer,  and  potential 
injury  to  persons  on  the  ground  due  to 
loosened  wing/body  fairing  panels  that  may 
separate  from  the  airplane,  accomplish  the 
following: 

RBfltatamsnt  of  the  Requirements  of  AD  94- 
21-02,  Amendment  39-9043 

(a)  Within  25  hours  time-in-service  after 
October  26. 1994  (the  effective  date  of  AD 
94-21-02,  amendment  39-9043).  tighten  the 
screws  and  quick-release  fasteners  on  the 
wing/body  fairing  panels,  in  accordance  with 
Domier  Alert  Service  Bulletin  ASB-328-53- 
004,  dated  August  2, 1994.  Repeat  these 
procedures  thereafter  at  intervals  not  to 
exceed  100  hours  time-in-service. 

Note  2:  The  proper  torque  values  are 
specified  in  the  alert  service  bulletin. 

Requirementa  of  the  Proposed  AD 

(b)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  left  and  right  top 
hiring  attaclimenta  by  installing  new  fastener 
systems  and  increasing  the  torque  values 
applied  to  these  fasteners,  in  accordance  with 
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Domier  Service  bulletin  SB-328-53-144, 
Revision  2,  dated  September  18,  1996. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  tightening  actions  required  by 
paragraph  (a)  of  this  AD. 

Note  3:  Installation  of  the  new  fastener 
systems  and  the  application  of  new  torque 
values  accomplished  prior  to  the  effective 
date  of  diis  AD  in  accordance  with  Domier 
Service  Bulletin  SB-328-53-144,  dated 
December  14,  1995,  or  Revision  1,  dated 
January  18, 1996,  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (b)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transpwrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  10, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  97-15768  Filed  &-1&-97:  8:45  am) 
BILUNG  CODE  4910-1»-U 
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Airworthiness  Directives   British- 
Aerospace  Mooe^  BAe  ^^6  ana  Moot; 
Ayro  146-flj  Senes  Airpia^es 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  and  Model  Avro  146-RJ  series 
airplanes.  This  proposal  would  require 
repetitive  detailed  visual  inspections  of 
the  top  wing  skins  for  stress  corrosion 


cracks,  damage,  or  missing  surtace 
protective  finish  of  the  metallic 
surfaces;  and  repair,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
stress  corrosion  cracks  found  on  the  top 
wing  skin  during  routine  inspection  on 
three  airplanes.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  correct  such  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  wing. 

DATES:  Comments  must  be  received  by 
July  28,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
02-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited,  Avro  International  Aerospace 
Division,  Customer  Support,  Woodford 
Aerodrome,  Woodford,  Cheshire  SK7 
IQR,  England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2797;  fax  (425)  227-1149. 

SUPP1.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  Will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-02-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-02-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  Model  BAe 
146  and  Model  Avro  146-RJ  series 
airplanes.  The  CAA  advises  that 
airplanes  with  wing  skins  made  from 
7150-T651  aluminum  are  subject  to 
stress  corrosion  cracking.  During  routine 
inspections,  stress  corrosion  cracks  on 
the  top  wing  skin  were  found  on  three 
of  the  affected  airplanes.  Analysis  has 
revealed  that  this  stress  corrosion 
cracking  is  only  a  problem  on  Model 
BAe  146  and  Model  Avro  146-RJ  series 
airplanes  with  wing  skins  made  from 
7150-T651  aluminum.  This  condition, 
if  not  detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structiu^l  integrity  of  the  wing. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Service 
Bulletin  SB.57-49,  dated  June  4,  1996, 
which  describes  procedures  for  visually 
inspecting  the  top  wing  skin  for  stress 
corrosion  cracks,  damage,  or  missing 
surface  protective  finish  of  the  metallic 
surfaces.  The  service  bulletin  also 
provides  procedures  for  application  of  a 
protective  finish  of  the  metallic 
surfaces,  if  necessary.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  005-06-96, 
dated  June  4,  1996,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
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applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Expi  in  'Hai  of  Requirements  of 
Prop  ■..  1    Kule 

SiiiLt;  du  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  of 
the  top  wing  skins  for  stress  corrosion 
cracking,  damage,  or  missing  surface 
protective  finish  of  the  metallic 
surfaces,  and  repair,  if  necessary.  The 
proposed  inspections  and  a  certain 
repair  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
Repair  of  any  corrosion  cracking  would 
be  required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Cost  Impact 

The  FAA  estimates  that  12  British 
Aerospace  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 


airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
initial  inspection  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$2,880,  or  $240  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  ATuMximfHi 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g),  40113,  44701. 

§39.13    [Ame  aeo^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited, 
Avro  Intematiiin,il  \^■rl)^pace  Division 
(Formerly  Br  '  <.h   \-  r-i-,pdce,  pic;  British 
Aerospace  Commercial  Aircraft 
Limited):  Docket  97-NM-02-AD. 
Applicability:  Model  BAe  146  and  Model 
Avro  146-RI  series  airplanes,  certificated  in 
any  category,  having  wing  skins  made  from 
7150-T651  aluminum,  and  having  the 
following  serial  numbers: 


Model 

Serial  numbers 

BAe  146-100  and  100A  

All  beginning  with  E1144. 

All  beginning  with  E2148  (including  E2227). 

All  beginning  with  E3141  (including  E3222). 

All  beginning  with  El 223. 

E2208,  and  all  tjeginning  with  E2226,  excluding  F???7. 

All  t)eginning  with  E3221,  excluding  E3222. 

BAe  1 46-200  and  200A  

BAe  146-300  and  300A  

Avro  146-RJ70  and  70A  

Avro  146-Rja5  and  85A  

Avro  146-fUIOO  and  100A  

Nots  1:  This  AD  applies  to  each  airplane 
identlfted  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tiiat  the  performance 
of  the  requirements  of  this  AD  is  a^iected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condiUon  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  stress  corrosion 
cracking  in  the  wing  skin,  which  could  result 
in  reduced  structural  integrity  of  the  wing, 
accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  tills  AD;  and  thereafter  at  intervals  not  to 
exceed  4,000  landings  or  2  years,  whichever 
occurs  first:  Perform  a  detailed  visual 
inspecUon  of  the  top  wing  skins  to  detect 
stress  corrosion  cracking,  and  any  damaged 
or  missing  sur&ce  protective  finish  that 
exposes  the  metallic  surfaces,  in  accordance 
with  British  Aerospace  Service  Bulletin 
SB.57-49,  dated  )une  4,  1996. 

(1)  If  any  damaged  or  missing  surface 
protective  finish  is  detected,  and  no  cracking 
or  corrosion  is  detected,  prior  to  further 
flight,  reapply  the  protective  finish  in 
accordance  with  the  service  bulletin.  Repeat 
the  detailed  visual  inspection,  thereafter,  at 


intervals  not  to  exceed  4.000  landings  or  2 
years,  whichever  occurs  first.  * 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note  2:  During  the  detailed  visual 
inspecUons  of  the  top  wing  skins,  pay 
particular  attention  to  the  edge  of  cutouts, 
skin  edges,  and  attachment  bolt  holes. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
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send  it  to  the  Manager.  Standardization 
Branch.  ANM-1 13. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  10, 
1997. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directamte,  Aircraft  Certification  Service. 
[FR  Doc.  97-15767  Filed  6-16-97;  8:45  am] 
BILUNG  CODE  491ft-13-U 
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Proposed  fc.staD!!Shmeni  o'  Ciass  E 
Airspace   ^ewislon,  ida^ic 

4  jtNGY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
establish  the  Lewiston,  Idaho,  Class  E 
airspace.  The  recent  commissioning  of 
the  Lewiston-Nez  Perce  Automated 
Surface  Observing  System  (ASOS) 
qualifies  the  Lewiston-Nez  Perce  County 
Airport  for  a  Class  E  surface  area.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  July  20,  1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-07,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

-OH  FIPTHER  INFORMATION  CON'&C" 
James  Riley,  ANM-520.4,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-07,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056; 
telephpoe  number:  (425)  227-2537. 


SUPt'lEMEN'^ARy  iNPORMA-^tON- 

Commenli  inviteo 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  A^fM-520,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  71)  to 
establish  Class  E  airspace  at  the 
Lewiston-Nez  Perce  County  Airport. 
The  recent  commissioning  of  the 
Lewiston-Nez  Perce  ASOS  qualifies  the 
airport  for  a  Class  E  surface  area.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 


coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  Paragraph  6002  of  FAA  Order 
7400.9D  dated  September  4, 1996.  and 
effective  September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigationtair). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [AiTwndMi] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  designated 
as  a  surface  area  for  an  airport. 


ANM  ID  E2  Lewiston.  ID  (New) 

Lewiston-Nez  Perce  County  Airport,  ID 
(Ut.  46''22'29"N,  long.  117"»0O'56"W) 

Within  a  4.1-miie  radius  of  the  Lewiston- 
Nez  Perce  County  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 


32704  Federal  Register  /  Vol.  62.  No.  116  /  Tuesday,  June  17,  1997  /  Proposed  Rules 


dates  and  times  established  in  ddvonce  iiy  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airportypacility  Directory. 

•         •         •         •  * 

Issued  in  Seattle,  Washington,  on  June  2, 
1997. 

Helen  Fabian  Parke, 
Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  97-15861  Filed  &-1B-97;  8:45  am) 
BILUNQ  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ANM-08] 

Proposed  Establishment  of  Class  E 
Airspace;  Twin  Falls,  Idaho 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
establish  the  Twin  Falls,  Idaho,  Class  E 
airspace.  The  recent  commissioning  of 
the  Twin  Falls  Automated  Surface 
Observing  System  (ASOS)  qualifies  the 
Twin  Falls-Sun  Valley  Regional,  Joslin 
Field  for  a  Class  E  surface  area.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  July  20,  1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-08,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-520.4,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-08,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-08."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  orNPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch.  ANM-520, 1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Twin  Falls- 
Sun  Valley  Regional.  Joslin  Field.  The 
recent  commissioning  of  the  Twin  Falls 
ASOS  qualifies  the  airport  for  a  Class  E 
surface  area.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4,  1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 


document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6002  Class  E  airspace  designated 
as  a  surface  area  for  an  airport. 


ANM  ID  E2  Twin  Falls,  ID  [New] 

Twin  Falls-Sun  Valley  Regional,  Joslin  Field. 
ID 
(Lat.  42*28'55"N,  long.  114''29'13"W) 

Within  a  4.3-mile  radius  of  the  Twin  Falls- 
Sun  Valley  Regional,  Joslin  Field.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


UMI 
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Issued  in  Seattle,  Washington,  on  ]une  2, 
1997. 

Helen  Fabian  Parice, 
Manager,  Air  Traffic  Division,  Northwest 
^4ount{un  Region. 
(FR  Doa  97-15862  Filed  6-16-97;  8:45  am) 

BILUNG  COOE  4»I0-13-M 


StCU=5iT!ES  AND  irXO-ANGE 
COMMiSSlON 

17  CF.5  Pan  230 

Release  Nos    3:*    "^22   3''-   38"^' 

Covered  Securities  -'j-rsLia-'"'  '■'. 
Steelier  *e  oMhe  Seci.  ■^tie'i  Ac 


Pile 


!33 


AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  for 
comment  Rule  146(b)  under  section  18 
of  the  Securities  Act  of  1933,  as 
amended.  The  Rule  would  designate 
securities  listed  on  certain  national 
securities  exchanges,  or  tiers  or 
segments  thereof,  as  covered  securities. 
Covered  securities  under  section  18  of 
the  Securities  Act  are  exempt  from  state 
law  registration  requirements. 

DATES:  Comments  should  be  submitted 
by  July  17,  1997. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Ebcchange  Commission,  Mail  Stop 
6-9,  450  Fifth  Street,  NW.,  Washington, 
DC  20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comments  should  refer  to  File  No. 
57-17-97;  this  file  number  should  be 
included  in  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  at 
the  same  address.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  web  site 
(http://www.sec.gov). 

POP  tliRTH.ER  ;mfo«MA':OS  CONTACT: 
Sharon  M.  Lawson,  senior  Special 
Counsel,  James  T.  McHale,  Special 
Counsel,  or  David  S.  Sieradzki,  Esq.,  at 
202/942-0181,  202/942-0190,  or  202/ 
942-0135;  OfBce  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission 
(Mail  Stop  5-1),  450  Fifth  Street.  NW. 
Washington.  DC  20549. 


SUPf,  FMEs-isn*    St^nRMATION: 

I.  Introduction 

On  October  11, 1996,  The  National 
Securities  Markets  Improvement  Act  of 
1996  ("NSMIA")  1  was  signed  into  law. 
Among  other  changes  made  to  the 
federal  securities  laws.  NSMIA  amends 
section  18  of  the  Securities  Act  of  1933, 
as  amended  ("Securities  Act")  ^  to 
provide  for  exclusive  federal  registration 
of  securities  listed,  or  authorized  for 
listing,  on  the  New  York  Stock 
Exchange  ("NYSE"),  the  American 
Stock  Exchange  ("Amex"),  or  listed  on 
the  National  Market  System  of  the 
Nasdaq  Stock  Market  ("Nasdaq/NMS"), 
or  any  other  national  securities 
exchange  designated  by  the  Commission 
to  have  substantially  similar  listing 
standards  to  those  markets.  More 
specifically,  section  18(a)  provides  that 
"no  law,  rule,  regulation,  or  order,  or 
other  administrative  action  of  any  State 

•  *  *  requiring,  or  with  respect  to, 
registration  or  qualification  of  secvuities 

•  *   *  shall  directly  or  indirectly  apply 
to  a  security  that — (A)  is  a  covered 
security."  Covered  securities  are  defined 
in  section  18(b)(1)  to  include  those 
securities  listed,  or  authorized  for 
listing,  on  the  NYSE.  Amex,  or  listed  on 
Nasdaq/NMS,  or  those  securities  listed, 
or  authorized  for  listing,  on  a  national 
securities  exchange  (or  tier  or  segment 
thereof)  that  has  listing  standards  that 
the  Commission  determines  by  rule  are 
"substantially  similar"  to  those  of  the 
NYSE,  Amex.  or  Nasdaq/NMS. 

The  Pacific  Exchange,  Incorporated 
("PCX"),  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"),  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"),  and  the  Philadelphia  Stock 
Exchange,  Incorporated  ("Phlx") 
(collectively  the  "Petitioners")  have 
petitioned  the  Commission  to  adopt  a 
rule  which  finds  their  listing  standards 
to  be  substantially  similar  to  those  of  the 
NYSE,  Amex,  or  Nasdaq/NMS  and, 
therefore,  entitling  securities  listed 
pursuant  thereto  to  be  deemed  covered 
securities  under  section  18  of  the 
Securities  Act.^  After  careful 


'  Pub.  L  No.  104-290.  110  SUt.  3416  (1996). 

M5U.S.C.  77r. 

^  See  LeUer  from  David  P.  Semak.  Vice  President, 
Regulation.  Pacific  Stock  Exchange.  Incorporated 
(n/k/a  Pacific  Exchange.  Inc.).  to  Arthur  Levitt,  Jr.. 
Chairman,  Commission,  dated  November  IS,  1996 
("PCX  Petition"):  letter  from  Alger  B.  Chapman. 
Chairman.  CBOE,  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  November  18.  1996  ("CBOE 
Petition");  letter  from  J.  Craig  Long,  Esq.,  Foley  and 
Lardner,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  February  4,  1997  ("CHX 
Petition"):  and  letter  from  Michele  R.  Weisbaum, 
Vice  President  and  Associate  General  Counsel. 
Phlx,  to  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  March  31. 1997  ("Phlx  Petition")  (collectively 
the  "Petitions"). 


comparison,  the  Commission 
preliminarily  believes  that  currently  the 
listing  standards  of  Tier  I  of  the  F'CX 
and  the  listing  standards  of  the  CBOE 
are  substantially  similar  to  the  listing 
standards  of  the  NYSE.  Amex,  or 
Nasdaq/NMS.  With  regard  to  die  CHX 
and  Phlx,  the  Commission  preliminarily 
believes  that  while  most  of  their  Tier  I 
listing  standards  are  substantially 
similar  to  those  of  the  NYSE,  Amex.  or 
Nasdaq/NMS,  they  differ  in  several 
important  areas.  Accordingly,  the 
Commission  today  is  soliciting 
comments  on  proposed  Rule  146(b).  and 
on  whether  securities  listed  on  Tier  I  of 
the  CHX  and  Phlx  should  be  included 
in  the  Rule.*  The  proposed  rule  finds 
that  the  listing  standards  of  Tier  I  of  the 
PCX  and  the  listing  standards  of  the 
CBOE  are  substantially  similar  to  those 
of  the  NYSE,  Amex,  or  Nasdaq/NMS, 
and  securities  listed  thereon  should  be 
deemed  covered  securities  imder 
section  18(b)(1)  of  the  Securities  Act.  If 
adopted,  the  rule  would  provide  those 
covered  securities  with  an  exemption 
from  state  blue  sky  provisions  as  set 
forth  imder  section  18(a)  of  the 
Securities  Act. 

n.  Background 

The  development  and  enforcement  of 
adequate  standards  governing  the  initial 
and  continued  listing  of  securities  on  an 
exchange  is  an  activity  of  critical 
importance  to  financial  markets  and  the 
investing  public.  Listing  standards  serve 
as  a  means  for  a  self-regulatory 
organization  ("SRO")  to  screen  issuers 
and  to  provide  listed  status  only  to  bona 
fide  companies  with  sufficient  float, 
investor  base  and  trading  interest  to 
maintain  fair  and  orderly  markets.  Once 
a  security  has  been  approved  for  initial 
listing,  maintenance  criteria  allow  an 
exchange  to  monitor  the  status  and 
trading  characteristics  of  that  issue  to 
ensure  that  it  continues  to  meet  the 
exchange's  standards  for  market  depth 
and  liquidity. 

Indeed,  many  States  have  recognized 
the  importance  of  listing  standards  by 
excepting  from  state  registration 
requirements  securities  traded  on  the 
NYSE,  the  Amex.  or  Nasdaq/NMS.*  In 
enacting  section  18,  Congress  intended 
to  codify  in  the  Securities  Act  an 
exemption  from  state  registration 
requirements  similar  to  these  state  law 


■•As  discussed  herein,  if  the  CHX  and  Phlx  decide 
to  revise  their  Tier  I  listing  standarxls  in  several 
areas  to  more  closely  conform  to  those  of  the  NYSE, 
Amex,  or  Nasdaq/NMS.  the  Commission  likely  will 
include  securities  listed  on  these  markets  in  the 
Rule.  See  Section  lU,  C,  infra. 

>See.  e.g.,  Del.  Code  Ann.  tit  6  $  7309(a)(B) 
(1996). 
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provisions.-  Findliy,  in  order  to  avoid 
competitive  disparities.  Congress 
provided  the  Commission  with  the 
discretionary  authority  to  extend  similar 
preemption  treatment  to  other  national 
securities  exchanges  (or  tiers  or 
segments  thereoO  that  have 
substantially  similar  listing  standards.^ 

ni.  Discussion 

As  noted  above,  the  PCX.  CBOE,  CHX. 
and  Phlx  all  have  petitioned  the 
Commission  to  adopt  a  rule  as 
contemplated  by  section  18.*  The 
Petitioners  assert  that  their  Tier  I  listing 
standards  ^  are  substantially  similar  to 
those  of  the  NYSE,  the  Amex.  or 
Nasdaq/NMS,  and  that  until  the 
Commission  acts  to  provide  them  with 
the  benefits  of  the  section  18  exemption, 
they  will  be  at  a  competitive 
disadvantage  to  these  markets.  The 
Commission  recognizes  the  competitive 
concerns  raised  by  the  Petitioners,  but 
notes  that  the  statute  requires  the 
Commission  to  make  an  independent 
finding  that  the  petitioners'  listing 
standards  are  substantially  similar  to 
those  of  the  NYSE,  the  Amex  or  Nasdaq/ 
NMS. 

In  addition.  Congress  intended  that 
the  Commission  monitor  the  listing 
requirements  of  the  regional  exchanges, 
consistent  with  its  supervisory  authority 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  to  ensure  the 
continued  integrity  of  these  markets  and 
the  protection  of  investors,  'o  For 
example,  if  a  regional  exchange 
proposed  to  lower  its  listing  standards 
for  common  stock,  the  Commission 
likely  would  consider  this  to  be  a 
substantive  revision  which  may  change 
the  finding  that  the  regional  exchange's 
listing  standards  are  substantially 
similar  to  those  of  the  NYSE,  Amex,  or 
Nasdaq/NMS."  Accordingly,  in 


*H.R.  Rep.  No.  622. 104th  Cong..  2d  Stat.,  pt.  1, 

at  30  (1996)  ("Legislative  History").  As  a  result  of 
this  federai  prewnption  of  the  state  registration 
process,  SRO  listing  standards  have  liecome  all  the 
more  critical  to  preserving  the  integrity  of  U.S 
financial  markets  and  protecting  investors. 

^  See  Legislative  History  supra  note  6 

'  See  Petitions,  supra  note  3. 

*The  Commission  notes  that  presently  the  CBOE 
only  has  one  tier,  or  segment,  for  listing  purposes. 

"See  Legislative  History,  supra  note  6. 

' '  If.  however,  either  the  .NYSE.  Amex.  or  Nasdaq/ 
NMS  raised  its  listing  standards  with  respect  to  a 
particular  security,  a  conforming  change  by  the 
exchanges  designated  in  Rule  146(b)  may  not 
necessarily  be  required  for  two  reasons.  First, 
section  ia(b)(l)(B)  requires  that  the  regional 
exchanges'  listing  standards  be  substantially  similar 
to  only  one  of  the  primary  markets  in  order  to 
qualify  for  the  exemption.  Second,  a  listing 
standard  change  made  by  the  primary  market 
should  not  force  the  regional  exchanges  to  conform 
their  listing  standards.  Otherwise,  a  single  primary 
market  would  be.  in  effect,  setting  the  listing 
standards  for  all  the  regional  exchanges.  If, 


reviewing  future  proposed  changes  to 
SRO  listing  standards,  the  Commission 
will  consider  whether  the  proposed 
change(s)  will  require  an  amendment  to 
Rule  146(b).  In  the  event  that  the 
Commission  determines  that  a  proposed 
change  in  listing  standards  would 
require  an  amendment  to  Rule  146(b], 
and  where  the  proposed  rule  change  is 
subject  to  full  notice  and  comment 
imder  section  19(b)  of  the  Exchange  Act, 
the  Commission  may  conclude  that  it  is 
unnecessary  to  provide  notice  and 
comment  for  the  corresponding 
amendment  to  this  Rule.'^  Finally,  the 
Commission  notes  that  enforcement  of 
an  SRO's  listing  standards  is  subject  to 
periodic  inspections  by  Commission 
staff,  as  is  enforcement  of  all  SRO  rules, 
and  should  the  Commission  find  that  an 
exchange  designated  in  Rule  146(b)  is 
not  adequately  enforcing  its 
requirements  for  initial  and  continued 
listing,  the  Commission  will  take 
appropriate  action  to  "revoke"  that 
exchange's  exemption. 

With  regard  to  applying  the 
"substantially  similar"  standard,  the 
Commission  notes  that  under  section 
18(b)(1)(B)  of  the  Securities  Act  the 
Commission  has  the  authority  to 
compare  the  listing  standards  of  a 
petitioner  with  those  of  either  the 
NYSE,  Amex,  or  Nasdaq/NMS.  The 
Commission  initially  has  attempted  to 
compare  a  petitioner's  listing  standards 
for  ail  securities  with  only  one  of  these 
markets. '  ^  If  a  petitioner's  listing 
standards  in  a  particular  category  did 
not  meet  the  standeirds  of  that  market, 
the  Commission  compared  the 
petitioner's  standards  to  the  other  two 
markets.  Additionally,  the  Commission 
has  interpreted  the  substantially  similar 
standard  to  require  listing  standards  at 
least  as  comprehensive  as  those  of  the 
markets  named  in  section  18(b)(1)(A).  If 
a  petitioner's  standards  were  higher 
than  such  markets,  then  the 
Commission  still  determined  that  the 
petitioner's  standards  were  substantially 


however,  all  three  primary  markets  were  to  raise 
their  listing  standards,  and  the  Commission 
believed  that  the  change  was  significant  enough  so 
that  failure  to  adopt  the  new  standard  rendered  the 
exchanges  designated  in  Rule  146(b)  to  have 
substantially  inferior  standards,  then  the 
Commission  may  require  the  latter  exchangee  to 
raise  their  standards  in  order  to  maintain  their 
exemption  under  the  Rule. 

'^  Although  the  Administrative  Procedure  Act 
states  that  an  agency  must  provide  general  notice 
of  the  proposed  rulemaking  and  an  opportunity  for 
comment,  these  requirements  do  not  apply  if  the 
agency  for  good  cause,  finds  that  those  procedures 
are  "impracticable,  unnecessary,  or  contrary  to  the 
public  interest."  5  U.S.C.  553(b)(B). 

I )  For  purposes  of  comparing  the  listing  standards 
of  the  CBOE  and  Tier  I  of  the  PCX.  the  Commission 
used  the  listing  standards  applicable  to  securities 
listed  on  the  Amex. 


similar  to  these  markets.  Finally,  the 
Commission  has  reviewed  the  listing 
standards  for  each  type  of  security  in 
making  the  substantially  similar 
determination.  Differences  in  language 
or  approach  of  the  listing  standards  for 
a  particular  security  did  not  necessarily 
lead  to  a  determination  that  the  listing 
standards  of  a  petitioner  are  not 
substantially  similar  to  those  of  the 
named  exchange. 

The  Commission  has  reviewed  the 
current  Tier  I  listing  standards  of  the 
PCX,  and  the  current  listing  standards  ofi 
the  CBOE  and.  for  the  reasons  discussed/ 
below,  preliminarily  believes  that  these 
listing  standards  are  substantially 
similar  to  those  of  the  NYSE,  the  Amex 
or  Nasdaq/NMS.  As  noted  above,  the 
Commission  preliminarily  believes  that 
while  most  of  the  Tier  I  listing  standards 
of  the  CHX  and  Phlx  meet  the 
substantially  similar  requirement,  they 
differ  from  those  of  the  NYSE,  Amex.  or 
Nasdaq/NMS  in  several  important 
respects.  Accordingly,  the  proposed 
Rule  will  designate  securities  listed  on 
Tier  I  of  the  PCX  and  securities  listed  on 
the  CBOE  as  covered  securities  under 
section  18  of  the  Securities  Act. 

A.  Tier  I  of  the  Pacific  Exchange,  Inc. 

1.  Common  Stock  ^* 

With  limited  exceptions,  the  PCX's 
quantitative  '^  initial  listing 
requirements  for  common  stock  listing 
on  Tier  I  of  the  Exchange  are  identical 
to.  or  slightly  higher  than,  those  of  the 
Amex.'*  Amex  and  PCX  have  virtually 
identical  requirements  relating  to  net 
worth  and  pre-tax  income  of  listed 
companies,  public  distribution  of 
shares  '  ^  and  market  value  of  shares 
publicly  held.  There  are  only  two 
material  differences  between  the  initial 
listing  standards  of  the  PCX  and  Amex 
which  render  the  PCX's  standards 
slightiy  more  restrictive  than  those  of 
the  Amex.  First,  the  PCX  requires  that 
issuers  applying  for  listed  status  have  a 
net  income  of  $400,000  in  the  last  fiscal 
year,  or  two  of  the  last  three  fiscal  years, 
while  the  Amex  does  not  have  a  net 


'*  See  generally.  PCX  Rules  3.2(c),  3.3,  and  3.5(b) 
and  Amex  Sections  102, 120, 121, 122, 123  and 
1003 

"As  used  herein,  the  term  "quantitative"  refers 
to  listing  standards  bearing  on  the  financial  status 
of  the  issuer  as  well  as  the  depth  and  liquidity  of 
the  issue. 

"The  Commission  notes  that  it  has  used  the 
listing  standards  applicable  to  securities  listed  on 
the  Amex  for  the  purposes  of  this  comparison.  See 
supra,  note  13  and  accompanying  text.  In  addition, 
in  the  PCX  Petition,  the  Exchange  noted  that  the 
PCX's  Tier  I  listing  standards  in  most  respects  were 
"substantially  identical"  to  those  of  the  Amex. 

"The  term  "public  distribution  of  shares"  refer* 
to  the  issuer's  "float."  or  number  of  shares  that  are 
outstanding  and  available  for  public  trading. 
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income  requirement.  Second,  the  Amex 
has  a  minimum  market  price 
requirement  of  $3  per  share  '  *  for  a 
reasonable  period  of  time  prior  to  the 
filing  of  a  listing  application.  In 
contrast,  the  PCX  requires  a  closing  bid 
price  of  $5  at  the  time  of  filing  of  the 
'  listing  application  and  for  a  majority  of 
business  days  during  the  six  month 
period  prior  to  the  filing  of  the 
application. 

PCX's  qualitative  "  initial  listing 
standards  for  common  stock  listed  on 
Tier  I  of  the  exchange  are  either 
identical  or  substantially  similar  to 
those  of  the  Amex.  Amex  and  PCX  have 
virtually  identical  requirements  relating 
to  the  number  of  independent  directors 
required,  conflicts  of  interest, 
composition  of  the  audit  committee 
(both  exchanges  require  the  audit 
committee  to  be  comprised  of  a  majority 
of  independent  directors),  and  annual 
meetings.  Moreover,  the  rules  of  both 
the  PCX  and  the  Amex  have  minimum 
voting  rights  standards  that  are 
substantially  similar  to  each  other  and 
protect  the  voting  rights  of  common 
shareholders. 

Although  the  PCX  requirements 
relating  to  quorum,  corporate  action 
requiring  shareholder  approval, 
publication  and  content  of  annual 
reports,  and  publication  of  interim 
reports  differ  slightly  from  those  of  the 
Amex,  the  Commission  preliminarily 
believes  that,  taken  as  a  whole,  they  are 
substantially  similar  to  those  of  the 
Amex.  Both  exchanges  have  provisions 
regarding  shareholder  approval  for 
certain  corporate  activities.  Although 
Amex  rules  differ  slightly  from  PCX's  by 
specifically  requiring  a  majority  of 
shareholder  votes  cast  (either  in  person 
or  by  proxy)  to  approve  certain 
corporate  action,  vtrhereas  PCX  rules  do 
not  provide  for  a  minimum  required 
number  of  votes, ^  both  exchanges  have 
substantially  similar  requirements 
regarding  which  particular  corporate 
actions  require  a  shareholder  vote.^' 

The  Commission  preliminarily 
believes  that  the  maintenance 
requirements  for  common  stock  listed 
on  Tier  I  of  the  PCX,  while  not  identical. 


'•SecUon  102(b)  of  the  Amex  rules  permits  the 
Exchange  to  consider  listing  an  issue  selhng  for  less 
than  $3  per  share  in  certain  instances. 

'*Tha  term  "qualitative"  as  used  here  refers  to 
listing  standards  that  do  not  bear  on  the  financial 
status  of  the  issuer,  and  includes  corporate 
govemoice  standards. 

™  We  note  that  although  PCX  rulea  do  not 
specifically  dictate  the  number  of  votes  required, 
this  would  presumably  be  governed  by  the  laws  of 
the  Stat*  of  incorporation. 

"  See,  e.g.,  PCX  Rule  3.3(d)  and  Amex  section 
711  regarding  applications  to  list  additional  shares 
reserved  for  options  granted  to  officers,  directors,  or 
key  employees  of  the  company. 


are  substantially  similar  to  those  of  the 
Amex.  With  respect  to  public 
distribution  of  shares,  both  the  PCX  and 
Amex  require  the  same  number  of 
shares  publicly  held,  but  the  PCX 
requires  400  (or  300  round  lot)  public 
stockholders,  while  the  Amex  requires 
300  public  stockholders.  Both  the  Amex 
and  PCX  have  delisting  criteria  which 
are  triggered  by  poor  financial 
conditions  and/or  operating  results  of 
the  issuer."  In  addition,  the  Amex  may 
delist  an  equity  issue  (i)  if  the  issuer  has 
sustained  losses  from  continuing 
operations  or  net  losses  for  its  five  most 
recent  fiscal  years;  or  (ii)  has  sustained 
losses  that  are  so  severe  that  the  ability 
of  the  issuer  to  continue  operations  or 
meet  its  obligations  as  they  come  due  is 
questionable.23  The  PCX  has  no 
provisions  like  (i)  and  (ii)  above, 
although  the  PCX  requires  a  minimum 
bid  price  for  continued  listing  of  $3  per 
share.  The  minimum  bid  price 
requirement,  while  not  a  complete 
substitute  for  the  Amex  criteria,  can 
help  to  remove  issuers  in  continuing 
financial  distress  or  near  bankruptcy. 
Based  on  the  above,  the  Commission 
preliminarily  believes  that  the 
differences  in  the  maintenance  criteria 
for  common  stock  listed  on  the  Amex 
and  on  Tier  I  of  the  PCX  are  not  critical 
and  that,  taken  as  a  whole,  the  criteria 
are  substantially  similar, 

2.  Preferred  Stock  24 

With  one  exception,  the  PCX's 
quantitative  initial  listing  requirements 
for  preferred  stock  on  Tier  I  of  the 
Exchange  are  identical  to  those  of  the 
Amex.  Amex  and  PCX  have  identical 
requirements  relating  to  net  worth  and 
pre-tax  income  of  listed  companies, 
share  price,  public  distribution  of 
shares,  and  market  value  of  shares 
publicly  held.  As  noted  above  in  the 
discussion  of  listing  requirements  for 
common  stock,  the  PCX  has  an  issuer 
net  income  requirement  of  $400,000  in 
the  last  fiscal  year,  or  two  of  the  last 
three  fiscal  years,  while  the  Amex  has 
no  corresponding  requirement. 

The  PCX  and  Amex  have  substantially 
similar  provisions  for  voting  rights  for 
holders  of  preferred  shares  and 
redemption  of  preferred  stock.  With 
respect  to  conversion  rights,  if  the 
preferred  shares  are  convertible  into 
common  shares,  the  common  shares 
must  meet  the  PCX's  Tier  I  listing 


-  requirements.  In  addition,  the  PCX  will 
not  list  a  convertible  issue  where  the 
issuer  can  change  the  conversion  price 
other  than  as  allowed  in  the  issuer's 
articles  of  incorporation.  The  Amex  will 
not  list  a  convertible  issue  where  the 
issuer  has  discretion  to  reduce  the 
conversion  price  unless  the  issuer 
establishes  a  minimum  10  day  period 
within  which  such  price  reduction  will 
be  in  effect." 

The  Commission  preliminarily 
believes  that  the  maintenance  standards 
for  preferred  stock  listed  on  PCX's  Tier 
I,  while  not  identical,  are  substantially 
similar  to  those  of  the  Amex.  In 
addition,  where  the  maintenance 
standards  of  the  PCX  and  Amex  differ, 
the  PCX's  standards  are,  for  the  most 
part,  more  demanding  than  those  of  the 
Amex.  The  PCX  requires  a  preferred 
issue  to  maintain  a  public  float  of  at 
least  100,000  shares  with  a  minimimi  of 
150  public  holders  and  a  minimum 
market  value  of  $1,000,000.  The  Amex 
requires  a  preferred  issue  to  maintain  a 
public  float  of  at  least  50,000  shares 
with  a  market  value  of  at  least 
$1,000,000.  The  Amex  does  not  require 
a  minimum  number  of  public 
shareholders.  Both  Amex  and  PCX  have 
identical  maintenance  requirements 
relating  to  the  net  worth  of  the  issuer. 

3.  Bonds  and  Debentures  ^^ 

While  the  PCX  and  the  Amex  take  a 
different  approach  to  regulating  the 
listing  of  debt  securities,  the 
Commission  believes  that  the  rules  of 
both  exchanges  are  designed  to  ensure 
that  issuers  of  debt  securities  can  meet 
their  debt  obligations  as  they  come  due, 
thereby  protecting  investors. 
Accordingly,  the  Commission 
preliminarily  believes  that  the  PCX's 
rules  relating  to  the  initial  and 
continued  listing  of  debt  securities  on 
Tier  I  of  the  Exchange  are  substantially 
similar  to  those  of  the  Amex. 

Under  Amex  rules,  the  Exchange  may 
list  a  debt  security  if  any  of  the 
following  conditions  are  met:  (a)  The 
issuer  of  the  debt  security  also  has 
equity  securities  listed  on  the  Amex  or 
the  NYSE;  (b)  an  issuer  of  equity 
securities  Listed  on  the  Exchange  (or  the 
NYSE)  directiy  or  indirectiy  owns  a 
majority  interest  in,  or  is  under  common 
control  with,  the  issuer  of  the  debt 
security;  (c)  an  issuer  of  equity 


^  See  generally,  PCX  Rule  3.5(bM3)(i).(ii)  and 
Amex  Section  1003(a)(i),(ii). 

"The  Amex  applies  these  delisting  standards 
generally  to  all  securities  listed  on  the  Exchange, 
and  provides  additional  separate  maintenance 
standards  for  certain  specific  securities. 

^*  See  generally,  PCX  Rules  3.2(d),  3.3(h)  and 
3.S(c)  and  Amex  Sections  103. 124  and  1003. 


2^  It  is  important  to  emphasize  that  such 
transactions  constitute  tender  oBers  sub)act  to  Rule 
13e-4  of  the  Exchange  Act.  See.  e.g..  letter  regarding 
Hehtage  Entertainment,  Inc.  (Apr.  10, 1987) 
Accordingly,  such  an  offer  must  remain  open  for  a 
minimum  of  20  business  days.  See  Exchange  Act 
Rules  13e-4(f)(l)(i)  and  14e-l(a).  17CFR  240.13e- 
4(fXl)(i)  and  17  CFR  240.14e-l(a). 

^ See  generalfy.  PCX  Rules  3.2(e)  and  3.5(d)  and 
Amex  Sections  104  and  1003. 
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securities  listed  on  the  Amex  or  NYSE 
has  guaranteed  the  debt  security;  (d)  a 
nationally  recognized  securities  [sic] 
rating  organization  ("NRSRO")  ^^  has 
assigned  a  current  rating  to  the  debt 
security  that  is  no  lower  than  an  S&P 
Corporation  "B"  rating  or  equivalent 
rating  by  another  NRSRO;  or  (e)  if  no 
NRSRO  has  assigned  a  rating  to  the 
issue,  an  NRSRO  has  currently  assigned: 
(i)  An  investment  grade  rating  to  an 
inunediately  senior  issue;  or  (ii)  a  rating 
that  is  no  lower  than  an  S&P 
Corporation  "B"  rating,  or  an  equivalent 
rating  by  another  NRSRO,  to  a  pari 
passu  or  junior  issue.  In  addition,  a  debt 
issue  listed  on  the  Amex  must  have  an 
aggregate  market  value  or  principal 
amount  of  $5,000,000.  These 
requirements  are  designed  to  ensure  that 
the  issuer  (or  guarantor)  of  a  debt 
security  listed  on  the  Amex  is  in 
reasonably  sound  flnancial  condition, 
while  also  providing  the  Amex  with 
considerable  flexibility  in  determining 
which  debt  issues  qualify  for  listing  on 
the  Exchange. 

While  the  PCX  rules  do  not  provide 
the  Exchange  with  quite  as  much 
flexibility  in  determining  which  debt 
issues  qualify  for  listing,  the  PCX's  rules 
also  focus  on  the  financial  condition  of 
the  issuer.  PCX  rules  require  an  issuer 
of  a  debt  security  to  have  net  worth,  pre- 
tax income,  and  net  income  equal  to 
those  of  issuers  of  common  stock  listed 
on  Tier  I,  as  well  as  to  appear  to  have 
the  ability  to  meet  interest  and  principal 
payments  as  they  come  due.  In  addition, 
where  the  common  stock  of  the  issuer 
of  a  debt  security  is  listed  on  the  PCX, 
Amex  or  NYSE,  PCX  rules  require  the 
debt  issue  to  have  an  aggregate  market 
value  and  principal  amount  of  at  least 
$5,000,000.  and  at  least  100  public 
beneficial  holders.  Where  the  common 
stock  of  the  issuer  of  the  debt  security 
is  not  listed  on  the  PCX,  Amex  or  NYSE, 
PCX  rules  require  the  debt  issue  to  have 
an  aggregate  market  value  and  principal 
amount  of  at  least  $20,000,000.  and  at 
least  100  public  holders. 

PCX  rules  relating  to  redemption  for 
debt  securities  are  virtually  identical  to 
those  of  the  Amex.  With  respect  to 
conversion  rights,  if  the  debt  seciuity  is 
convertible  into  common  shares,  the 
common  shares  must  meet  the  PCX's 
Tier  I  listing  requirements." 

The  Commission  preliminarily 
believes  that  the  maintenance 


requirements  for  debt  securities  listed 
on  PCX  Tier  I,  while  not  identical,  are 
substantially  similar  to  those  of  the 
Amex.  The  PCX  and  Amex  have 
identical  requirements  relating  to  the 
continuing  net  worth  of  the  issuer.^ 
Further,  with  regard  to  earnings,  both 
exchanges  may  delist  a  debt  issue  if  the 
issuer  has  sustained  losses  from 
continuing  operations  or  net  losses  for 
its  five  most  recent  fiscal  years.  The 
Amex  also  may  delist  a  debt  security  if 
the  issuer  has  sustained  losses  that  are 
so  severe  that  the  ability  of  the  issuer  to 
continue  operations  or  meet  its 
obligations  as  they  come  due  is 
questionable.  Finally,  the  PCX  requires 
that  debt  securides  maintain  an 
aggregate  market  value  and  principal 
amount  of  at  least  $1,000,000  each  and 
have  100  public  beneficial  holders.  The 
Amex  requires  the  aggregate  market 
value  or  the  principal  amount  of  the 
bonds  publicly  held  to  be  $400,000,  but 
has  no  minimum  number  of  public 
holders. 

4.  Options  so 

With  respect  to  standardized  options, 
the  Commission  preliminarily  believes 
that  the  listing  standards  of  the  PCX  are 
substantially  similar  to  those  of  the 
Amex.  The  Conunission  notes  that  no 
exchange  has  standards  establishing 
qualifications  for  issuers  of  exchange- 
traded  options  since  all  such  options  are 
issued  by  the  Options  Clearing 
Corporation  ("OCC")."  All  of  the 
exchanges  that  trade  standardized 
options  have  minimum  standards  for 
the  selection  of  underlying  stocks  and 
other  underlying  interest,  and  these 
standards  are  essentially  the  same  on  all 
exchanges  that  trade  a  particular  type  of 
option.^^ 

With  respect  to  initial  selection 
criteria  for  underlying  seciuities,  both 
the  Amex  and  the  PCX  have  virtually 
identical  quantitative  requirements 
relating  to  number  of  shares  publicly 
held,  number  of  public  shareholders, 
market  price  of  the  underlying  security 
and  trading  volume.  Both  exchanges 
require  that  an  underlying  security  be 
listed  on  a  national  securities  exchange 
or  designated  a  National  Market  System 
("NMS") "  security.  Under  PCX  rules, 
where  a  security  has  been  listed  on  a 


"Th«  acronym  "NRSRO"  genarmlly  refan  to 
h4alioDally  Recognized  SutUtical  Rating 
Orguiizatioa.  See.  e.g.  Ragulation  S-B  17  CFR 
228.10(e). 

a  Oiangea  in  convenion  prices  under  PCX  and 
Amex  listing  standards  are  handled  the  same  as 
noted  far  prefarad  securities.  See  Section  111.  A(2). 
fupra. 


"  See  genemlly.  PCX  Rule  3.5(c)(3)(i),(ii)  and 
Amex  Section  t003(a)(i).  (ii). 

'°  See  generally.  PCX  Rules  3.6,  3.7  and  7.3  and 
Amex  Sections  915,  916  and  901(C). 

"  All  options  issued  by  the  CXX  have  the  equal 
protection  of  OCC's  backup  system  of  clearing 
member  obligations,  margin  deposits  and  clearing 
funds.  See  PCX,  CBOE  and  Phlx  Petitions,  supra 
note  3. 

"  See  PCX  and  Phlx  Petitions,  supra  note  3. 

"  See  Exchange  Act  Rule  llAa2-l.  17  CFR 
240.1  lAa2-l. 


national  securities  exchange  or 
designated  as  a  NMS  sectirity  for  less 
than  one  year  preceding  application  for 
approval  as  an  underlying  security  the 
Exchange  may  consider,  in  calculating 
the  trading  volume  of  the  security,  over- 
the-counter  volume  as  reflected  in  the 
Nasdaq  system.  The  Amex  has  no 
corresponding  provision. 

The  Commission  preliminarily 
believes  that  the  maintenance 
requirements  for  underlying  seciuities 
for  options  listed  on  PCX  Tier  I.  while 
not  identical,  are  substantially  similar  to 
those  of  the  Amex.  Amex  and  PCX  have 
virtually  identical  requirements  for  the 
underlying  security  relating  to  number 
of  shares  publicly  held,  number  of 
public  shareholders,  trading  volume  and 
market  price  per  share. 

With  regard  to  broad-based  index 
options,  the  Commission  notes  that  the 
listing  of  a  class  of  index  options  on  a 
new  underlying  index  must  be  filed 
with  the  Commission  as  a  proposed  rule 
change  under  section  19(b)  of  the 
Exchange  Act.  Both  the  PCX  and  the 
Amex,  however,  have  substantially 
similar  requirements  for  all  stock  index 
options  listed  on  each  respective 
exchange.  More  specifically,  the  PCX's 
position  and  exercise  limits, 
requirements  regarding  dissemination  of 
index  values,  margin  requirements,  and 
settlement  terms  are  substantially  . 
similar  to  those  of  the  Amex. 

Both  the  PCX  and  the  Amex  trade 
narrow-based  index  options  which  have 
separate  initial  listing  and  maintenance 
requirements.  Both  exchanges  have 
rules  allowing  certain  narrow-based 
index  options  to  be  listed  using  an 
expedited  procedure  which  involves 
submitting  to  the  Commission  a 
proposed  rule  change  to  list  the  option     - 
imder  section  19(b)(3)(A)  of  the 
Exchange  Act.  The  Commission 
preliminarily  believes  that,  while  the 
requirements  for  the  expedited  listing  of 
narrow-based  index  options  differ 
slightly,  they  are  substantially  similar. 
The  PCX  and  the  Amex  have  virtually 
identical  eligibility  criteria  for  index 
components  relating  to  market  value, 
trading  volume,  calculation  of  the 
index,  reporting  the  underlying  index 
value  and  inclusion  of  non-U.S. 
component  securities.  Finally,  the 
Commission  preliminarily  believes  that 
the  maintenance  requirements  for 
underlying  securities  comprising 
narrow-based  index  options  listed  on 
PCX  Tier  I,  while  not  identical,  are 
substantially  similar  to  those  of  the 
Amex. 


UMI 


Fpdpra!  Remstrr  /  Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Proposed  Rult 


32709 


5.  Warrants  ^* 

The  Commission  preliminarily 
believes  that  the  PCX's  Tier  I  listing 
requirements  for  warrants,  while  not 
identical,  are  substantially  similar  to 
those  of  the  Amex.  First,  both  exchanges 
require  that  the  security  underlying  the 
warrant  be  listed  on  the  respective 
exchange  (or  the  NYSE  under  Amex 
rules).  Second,  while  the  public 
distribution  requirements  are 
different,'''  the  Commission 
preliminarily  believes  that  both 
exchanges'  rules  are  sufQcient  to  ensure 
the  depth  and  liquidity  of  the  issue. 
There  are  other  notable  differences 
between  the  listing  standards  of  the  PCX 
and  the  Amex.  First,  where  the  stock 
underlying  a  warrant  has  split  3  for  2  or 
greater,  the  Amex  requires  a 
corresponding  split  in  the  warrant. 
Second,  the  PCX  and  Amex  have 
different  rules  relating  to  warrant 
exercise  price  provisions.  In  particular, 
the  PCX  will  not  list  a  warrant  where 
the  issuer  may  change  the  exercise  price 
other  than  in  accordance  with  the 
issuer's  warrant  agreement.  The  Amex 
will  not  list  a  warrant  where  the  issuer 
has  discretion  to  reduce  the  exercise 
price,  unless  the  company  establishes  a 
minimum  period  of  10  days  within 
which  such  price  reduction  will  be  in 
effect.**  Taken  as  a  whole,  however,  the 
Commission  preliminarily  believes  that 
the  differences  between  the  two 
exchanges  are  not  signiHcant  for 
purposes  of  the  substantially  similar 
finding. 

With  regard  to  maintenance 
standards,  the  Amex  does  not  have  a 
separate  requirement  for  warrants,  but 
will  apply  its  general  suspension  and 
delisting  policies  in  sections  1001 
through  1006  of  the  Amex  Company 
Guide.  The  PCX  requires  that  the 
underlying  security  subject  to  the 
warrant  continue  to  meet  maintenance 
standards  for  that  security.  Taken  as  a 
whole,  however,  the  Commission 
preliminarily  believes  that  the  listing 
standajrds  for  warrants  on  Tier  I  of  the 
PCX  are  substantially  similar  to  those  of 
the  Amex. 

6.  Currency  and  Index  Warrants  '' 

The  PCX  and  the  Amex  have  nearly 
identical  initial  listing  requirements 
regarding  currency  and  index  warrants. 


More  specifically,  standards  relating  to 
issuer  net  worth  and  net  income,  public 
distribution,  term  of  the  warrants, 
settlement  value,  automatic  exercise 
provisions,  inclusion  of  foreign  country 
securities,  and  changes  in  the  number  of 
warrants  outstanding  are  identical. 
Neither  the  PCX  nor  the  Amex  have 
separate  maintenance  requirements 
relating  to  currency  and  index 
warrants.'* 

7.  OtherSeciuities'^ 

The  Commission  preliminarily 
believes  that  the  listing  standards  for 
other  securities  on  the  PCX  are 
substantially  similar  to  those  of  the 
Amex.**  Both  exchanges  have 
provisions  whereby  they  will  consider 
listing  any  security  not  otherwise 
covered  by  the  exchange's  listing 
standards,  provided  the  issue  is 
otherwise  suited  for  auction  market 
trading.  The  Amex  and  the  PCX  have 
virtually  identical  requirements  relating 
to  the  issuer's  total  assets,  net  worth,*' 
the  number  of  trading  units  initially 
sold  to  the  public  and  number  of  public 
holders  of  the  security.  The  PCX 
requires  that  the  security  have  a 
principal  amount  or  aggregate  market 
value  of  $20,000,000  while  the  Amex 
requirement  is  $4,000,000.  The 
Commission  preliminarily  believes  that, 
taken  as  a  whole,  the  PCX's  listing 
standards  for  other  securities  are 
substantially  similar  to  those  of  the 
Amex. 

8.  Contingent  Value  Rights  ("CVRs")« 

The  Amex  does  not  have  separate 
listing  standards  for  CVRs,  therefore,  the 
Commission  has  compared  the  PCX's 
listing  standards  for  CVRs  with  the 
NYSE's  CVR  listing  standards.  Both  the 
PCX  and  the  NYSE  require  that  the 
issuer  of  the  CVR  meet  the  net  worth 
and  earnings  requirements  for  common 


^  See  generally,  PCX  Rules  3.2(0  and  3.5(e),  and 
Amex  Sections  105  and  1001 — 1006. 

"  PCX  rules  require  a  public  distribution  of 
500.000  -warrants  to  no  less  than  250  public  holders, 
while  the  Amex  requires  either  500,000  warrants 
held  by  at  least  800  public  holders  or  1,000.000 
warrants  held  by  at  least  400  public  holders. 

5*  See  supra  note  25. 

"  See  generally,  PCX  Rule  8.3(a),  and  Amex 
(action  106. 


"  Unlike  the  PCX.  Amex  rules  allow  for  the 
listing  and  trading  of  warrants  on  narrow-based,  or 
industry  group,  indexes.  Pursuant  to  Section  106(i) 
of  the  Amex  Company  Guide,  narrow-based  index 
warrants  listed  on  the  Amex  must  continuously  be 
comprised  of  nine  or  more  stocks.  The  PCX 
currently  does  not  have  such  a  maintenance 
requirement  because  the  PCX  is  not  currently 
approved  for  narrow-based  index  warrant  trading. 
See  Securities  Exchange  Act  Release  No.  37007 
(March  21.  1996)  at  note  8. 

"  See  generally.  PCX  Rule  3.2(j)  and  Amex 
Section  107. 

*>The  Commission  notes  that  the  both  the  PCX's 
and  Amex's  rules  provide  for  the  trading  of  limited 
partnership  interests,  and  that  these  listing 
standards  are  substantively  identical. 

"  See  Securities  Exchange  Act  Release  No.  30087 
(Dec.  17. 1991)  (Order  approving  PCX's  listing 
standards  for  other  securities). 

*^  See  generally,  PCX  Rule  3.2(g)  and  3.5(f)  and 
NYSE  Listed  Company  Manual  Paragraph  703.18. 


Stock  listed  on  the  exchange,  *^  and  have 
$100,000,000  in  assets.  The  PCX 
requires  a  public  distribution  of  600,000 
imits  to  1,200  holders  while  the  NYSE 
requires  a  public  distribution  of 
1,000,000  units  to  400  holders. 
Additionally,  the  PCX  requires  that 
CVRs  have  a  minimum  aggregate  market 
value  of  $18,000,000,  while  the  NYSE 
requirement  is  $4,000,000.  Finally,  both 
exchanges  require  that  CVR's  have  a 
minimum  maturity  of  one  year.  The 
Commission  preliminarily  believes  that, 
while  different  in  some  respects,  the 
CVR  listing  standards  of  both  exchanges 
will  serve  to  ensure  adequate  depth  and 
liquidity  of  the  issue,  and  that  the 
exchange's  requirements  are 
substantially  similar. 

The  maintenance  requirements  for 
CVRs  of  both  the  PCX  and  NYSE  are 
substantially  similar,  requiring  the  CVR 
to  maintain  an  aggregate  market  value  of 
at  least  $1,000,000.  In  addition,  under 
the  rules  of  both  exchanges  a  CVR  may 
be  delisted  if  the  related  equity  security 
to  which  the  cash  payment  at  maturity 
is  tied  is  delisted. 

9.  Equity  Linked  Notes  ("ELNs") " 

The  PCX  and  the  Amex  have  virtually 
identical  listing  standards  for  ELNs. 
Both  Exchanges  have  requirements 
relating  to  the  term  of  the  ELNs,  net 
worth  of  the  issuer,  total  original  issue 
price,  public  distribution,  market  value 
of  the  ELNs,  and  the  market 
capitalization  and  trading  volume  of  the 
underlying  "linked"  security.  While  the 
exchanges'  rules  differ  slightly  with 
regard  to  requirements  for  non-U.S. 
issuers,  the  Commission  preliminarily 
believes  that,  as  a  whole,  the  PCX's 
listing  standards  for  ELN's  are 
substantially  similar  to  those  of  the 
Amex. 

10.  Unit  Investment  Trusts  ("UITs")*^ 

The  PCX  and  the  Amex  have  virtually 
identical  listing  requirements  relating  to 
UTTs.  Specifically,  the  net  worth, 
number  of  interests  distributed,  number 
of  holders,  minimum  term,  and  voting 
requirements  of  the  two  exchanges  are 
nearly  identical.  Further,  PCX  rules 
requiring  that  the  trustee  of  a  UTT  be  a 
trust  company  or  banking  institution 
with  substantial  capital  and  surplus,  as 
well  as  conflict  of  interest  provisions, 
while  not  identical,  are  substantially 
similar  to  the  requirements  of  the  Ainex. 
Finally,  the  PCX  and  Amex  have 
substantially  similar  criterion  for 


*i  In  the  case  of  PCX.  the  issuer  must  meet  the 
Tier  I  Listing  Requirements  for  common  stock. 

**  See  generally.  PCX  Rule  3.2(j)(3)  and  Amex 
section  107(B). 

'^  See  generally.  PCX  Rule  3.2(b)  and  3.S(g)  and 
Amex  Section  118(B),  1002  and  1006. 
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determining  whether  or  not  to  delist  a 

urr.-* 

B.  Chicago  Board  Options  Exchange*^ 
l.Conunon  Stock ■« 

With  limited  exceptions,  the  CBOE's 
quantitative  initial  listing  requirements 
applicable  to  common  stock  listed  on 
the  Exchange  are  identical  to  those  of 
the  Amex.'*^  Amex  and  CBOE  have 
virtually  identical  requirements  relating 
to  net  worth  ^o  and  pre-tax  income  of 
listed  companies,  public  distribution  of 
shares"  and  market  value  of  shares 
publicly  held.  There  are  only  two 
notable  differences  between  the  initial 
listing  standards  of  the  CBOE  and 
Amex,  but  these  render  the  CBOE's 
standards  slightly  more  restrictive  than 
those  of  the  Amex.  First,  the  CBOE 
requires  that  issuers  applying  for  listed 
status  have  a  net  income  of  $400,000. 
while  the  Amex  does  not  have  a  net 
income  requirement.  Second,  the  Amex 
has  a  minimum  market  price 
requirement  of  $3  per  share  '^  for  a 
reasonable  period  of  time  prior  to  the 
filing  of  a  listing  application.  In 
contrast,  the  CBOE  requires  a  stock 
price  of  $5  per  share  at  the  time  of 
filing. 

CBOE's  qualitative  initial  listing 
standards  for  common  stock  listed  on 
the  exchange,  where  they  are  not 
identical,  are  substantially  similar  to 


**The  Commission  notes  thai  the  PCX 
maintenance  requirements  for  LTITs  are  more 
demanding  because  the  PCX  requires  UITs  to 
maintain  an  aggregate  market  value  of  SI. 000.000, 
while  the  Amex  has  no  corresponding  provision. 
Additionally,  the  UIT  will  be  delisted  on  the  PCX 
if  the  sacuhty  to  which  the  cash  payment  of  the  UIT 
at  term  is  tied  is  delisted.  See  PCX  Rule  3.5(g]. 

"  Although  the  CBOE's  business  has  been  almost 
exclusively  devoted  to  options,  their  rules  give 
them  the  authority  to  list  and  trade  non-option 
securities  as  well  See  Chapter  XXXI  of  CBOE  Rules. 

**  See  genemllv.  CBOE  Rules  31  5(A),  31.9,  31.10. 
31.11.  31.12  and  31  94(C)(a),(b)(i)  and  Amex 
Sections  102.  120.  121.  122.  123  and  1003(a).(bNi) 

*The  CommissioD  notes  that  it  has  used  the 
listing  standards  applicable  to  securities  listed  on 
the  Amex  for  the  purposes  of  this  comparison.  See 
supra,  note  13  and  accompanying  text.  In  addition, 
in  the  CBOE  Petition  the  Exchange  states  that  the 
Commission,  in  approving  the  CBOE's  listing 
standards  for  non-option  securities,  noted  that  the 
new  listing  standards  were,  with  slight  variations, 
the  same  as  the  existing  listing  standards  on  the 
American  Stock  Exchange.  See  Securities  Exchange 
Act  Release  No  28556  (Oct   19,  1990),  55  FR  43233 
(Oct.  26.  19901 

»CBOE  defines  net  worth  as  total  asaets  leM  total 
liabilities,  while  the  Amex  uses  stockholder's 
equity  to  measure  the  financial  size  of  a  company 
applying  for  listed  status. 

"  The  term  "public  distribution  of  shares"  refers 
to  the  issuer's  "float. "  or  number  of  shares  that  are 
outstanding  and  available  for  public  trading. 

"  Section  102(b)  of  the  Amex  rules  permit  the 
Exchange  to  consider  listing  an  issue  selling  for  less 
than  $3  per  share  in  certain  instances.  The 
S3.000.000  aggregate  market  value  requirement  may 
not  be  waived  by  the  Exchange 


those  of  the  Amex.  Amex  and  CBOE 
have  virtually  identical  requirements 
relating  to  the  number  of  independent 
directors  required,  conflicts  of  interest, 
composition  of  the  audit  committee,  ^^ 
corporate  action  requiring  shareholder 
approval,  '*  publication  and  content  of 
annual  reports  and  annual  meetings. 
Moreover,  the  rules  of  both  the  CBOE 
and  the  Amex  have  minimum  voting 
rights  standards  that  are  substantially 
similar  to  each  other  and  protect  the 
voting  rights  of  common  shareholders. 
Although  the  CBOE  requirements 
relating  to  quorum,  and  publication  of 
interim  reports  differ  slightly  from  those 
of  the  Amex.  the  Commission 
preliminarily  believes  that,  taken  as  a 
whole,  the  qualitative  initial  listing 
standards  of  the  CBOE  are  substantially 
similar  to  those  of  the  Amex. 

The  Commission  preliminarily 
believes  that  the  maintenance 
requirements  for  common  stock  listed 
on  the  CBOE  are  virtually  identical  to 
those  of  the  Amex.  The  Amex  and  CBOE 
have  virtually  identical  requirements 
relating  to  the  required  number  of 
shares  outstanding,  number  of  public 
shareholders  and  aggregate  market  value 
of  shares  publicly  held.  Moreover,  the 
Amex  and  CBOE  have  virtually 
identical  requirements  relating  to  the 
financial  condition  of  the  issuer. 
Finally,  while  the  CBOE  has  a  minimimi 
bid  price  of  $3  per  share  and  the  Amex 
does  not  have  a  minimum  bid  price  for 
continued  listing,  the  Amex  will 
consider  delisting  an  issue  that  is  selling 
for  "a  substantial  period  of  time"  at  a 
low  price  per  share. 

2.  Preferred  Stock" 

With  one  exception,  the  CBOE's 
quantitative  initial  listing  requirements 
for  preferred  stock  on  the  Exchange  are 
identical  to  those  of  the  Amex.  Amex 
and  CBOE  have  identical  requirements 
relating  to  net  worth  and  pre-tax  income 
of  listed  companies,  share  price,  public 
distribution  of  shares,  and  market  value 
of  shares  publicly  held.  As  noted  above 
in  the  discussion  of  listing  requirements 
for  common  stock,  the  CBOE  has  an 
issuer  net  income  requirement  of 


"  Amex  rules  require  that  the  audit  committee  be 
comprised  of  a  maiority  of  independent  directors, 
while  CBOE  rules  require  that  the  audit  committee 
be  composed  entirely  of  independent  directors.  See 
Securities  Exchange  Act  Release  No.  28556  (Oct.  19, 
1990),  55  FR  43233  (Oct.  26,  1990). 

^See.  e.g..  CBOE  Rules  31.79,  31.80  and  31.81 
and  Amex  Section  711  regarding  applications  to  list 
additional  shares  reserved  for  options  granted  to 
officers,  director*,  or  key  employees  of  the 
company. 

*>  See  genemlly.  CBOE  Rules  31.5(B).  31.13  and 
31.M(C)(bMii)  and  Amex  sections  103, 124  and 
1003(bXii). 


$400,000.  while  the  Amex  has  no 
corresponding  requirement. 

The  CBOE  and  Amex  have 
substantially  similar  provisions  for 
voting  rights  for  holders  of  preferred 
shares.  =*''  Both  Exchanges  require  a 
majority  vote  for  the  creation  of  a  class 
of  preferred  stock  equal  in  preference  to 
the  issue  to  be  listed.  The  CBOE  does 
not  have  any  rule  relating  to  conversion 
or  redemption  rights.  The  Amex  will  not 
list  a  convertible  issue  where  the  issuer 
has  discretion  to  reduce  the  conversion 
price  unless  the  issuer  establishes  a 
minimum  10  day  period  within  which 
such  price  reduction  will  be  in  effect." 
The  Commission  preliminarily  does  not 
find  these  differences  critical,  and 
believes  that  the  CBOE's  listing 
standards  for  preferred  securities  are 
substantially  similar  to  those  of  the 
Amex. 

The  Commission  preliminarily 
believes  that  the  maintenance  standards 
for  preferred  stock  listed  on  the  CBOE 
are  virtually  identical  to  those  of  the 
Amex.  CBOE  and  the  Amex  have 
virtually  identical  requirements  relating 
to  public  float  and  minimum  market 
value. 

3.  Bonds  and  Debentures  *• 

The  CBOE  and  the  Amex  have 
virtually  identical  listing  requirements 
for  bonds  and  debentiu^s.  Both 
Exchanges  require  the  issue  to  have  a 
market  value  or  principal  amount  of  at 
least  $5,000,000  and  have  virtually 
identical  requirements  relating  to 
conversion  and  redemption  provisions. 
In  addition,  both  Exchanges  review  the 
financial  status  of  the  issuer  or  bond 
rating  of  the  issue  to  be  listed. 

The  Commission  preliminarily 
believes  that  the  maintenance 
requirements  for  debt  securities  listed 
on  CBOE,  are  virtually  identical  to  those 
of  the  Amex.  The  CBOE  and  Amex  have 
identical  requirements  relating  to  the 
continuing  net  worth  of  the  issuer. 

4.  Options  59 

With  respect  to  standardized  options, 
the  Commission  preliminarily  believes 
that  the  listing  standards  of  the  CBOE 
are  substantially  similar  to  those  of  the 
Amex.  The  Commission  notes  that  no 
exchange  has  standards  establishing 
qualifications  for  issuers  of  exchange- 


''The  only  substantive  difference  is  that  where 
the  Amex  requires  a  two-thirds  vote  of  the  preferred 
shareholders  to  create  a  class  of  preferred  stock 
more  senior  to  the  issue  to  be  listed,  the  CBOE 
requires  a  majority  vote. 

"  See  supra  note  25. 

"  See  generally.  CBOE  Rules  31 .5(0),  31.14  and 
31.94(CHB)(iii)  and  Amex  sections  104. 125  and 
1003(b)(iii). 

»  See  generally.  CBOE  Rules  5.3,  5.4  and  24.2  and 
Amex  sections  915,  910  and  901(C). 
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traded  options  since  all  such  options  are 
issued  by  the  Options  Clearing 
Corporation  ("CXX:").«>  All  of  the 
exchanges  that  trade  standardized 
options  have  minimum  standards  for 
the  selection  of  underlying  stocks  and 
other  underlying  interest,  and  these 
standards  are  essentially  the  same  on  all 
exchanges  that  trade  a  particular  type  of 
option.*' 

With  respect  to  initial  selection 
criteria  for  underlying  securities,  both 
the  Amex  and  the  CBOE  have  virtually 
identical  quantitative  requirements 
relating  to  number  of  shares  publicly 
held,  number  of  public  shareholders, 
market  price  of  the  underlying  security 
and  trading  volume.  Both  Exchanges 
require  that  an  underlying  security  be 
listed  on  a  national  securities  exchange 
or  designated  as  an  NMS  security. 

The  Commission  preliminarily 
believes  that  the  maintenance 
requirements  for  underlying  securities 
for  options  listed  on  CBOE,  while  not 
identical  to  the  Amex  standards,  are 
substantially  similar  to  those  of  the 
Amex.  Amex  and  CBOE  have  virtually 
identical  requirements  for  the 
underlying  security  relating  to  number 
of  shares  publicly  held,  number  of 
public  shareholders,  trading  volume  and 
market  price  per  share.  In  addition, 
Amex  and  CBOE  have  virtually 
identical  rules  relating  to  delisting 
options. 

With  regard  to  broad-based  index 
options,  the  Commission  notes  that  the 
listing  of  a  class  of  index  options  on  a 
new  underlying  index  must  be  filed 
with  the  Commission  as  a  proposed  rule 
change  under  section  19(b)  of  the 
Exchange  Act.  Both  the  CBOE  and  the 
Amex,  however,  have  substantially 
similar  requirements  for  all  stock  index 
options  listed  on  each  respective 
exchange.  More  specifically,  the  CBOE's 
position  and  exercise  limits, 
requirements  regarding  dissemination  of 
index  values,  margin  requirements,  and 
settlement  terras  are  substantially 
similar  to  those  of  the  Amex. 

Both  the  CBOE  and  the  Amex  trade 
narrow-based  index  options  which  have 
separate  initial  listing  and  maintenance 
requirements.  Both  exchanges  have 
rules  allowing  certain  narrow-based 
index  options  to  be  listed  using  an 
expedited  procedure  which  involves 
submitting  to  the  Commission  a 
proposed  rule  change  to  list  the  option 
under  section  19(b)(3)(A)  of  the 
Exchange  Act.  The  Commission 


preliminary  believes  that,  while  the 
requirements  for  the  expedited  listing  of 
narrow-based  index  options  differ 
slightly,  they  are  substantially  similar. 
The  Amex  and  the  CBOE  have  virtually 
identical  eligibility  criteria  for  index 
components  relating  to  market  value, 
trading  volume,  calculation  of  the 
index,  reporting  the  underlying  index 
value  and  inclusion  of  non-U.S. 
component  securities.  Finally,  the 
Commission  preliminarily  believes  that 
the  maintenance  requirements  for 
underlying  securities  comprising 
narrow-based  index  options  listed  on 
CBOE,  while  not  identical,  are 
substantially  similar  to  those  of  the 
Amex. 

5.  Warrants" 

The  Commission  preliminarily 
believes  that  the  CBOE's  listing 
requirements  for  warrants,  while  not 
identical,  are  substantially  similar  to 
those  of  the  Amex.  Both  exchanges 
require  that  the  security  underlying  the 
warrant  be  listed  on  the  respective 
exchange.63  in  addition,  both  CBOE  and 
Amex  have  public  distribution 
requirements  identical  to  those  for 
common  stock.  There  are  some 
differences,  however,  in  each 
Exchange's  listing  standards  for 
warrants.  First,  the  Amex  will  not  list  a 
warrant  where  the  issuer  has  discretion 
to  reduce  the  exercise  price  unless  the 
company  establishes  a  minimum  period 
of  10  days  within  which  such  price 
reduction  will  be  in  effect.**  Second, 
under  Amex  rules,  redeemable  issues 
must  be  redeemable  pro  rata  or  by  lot. 
Third,  the  Amex  requires  at  least  20 
days  notice  if  the  issuer  is  going  to 
extend  the  expiration  date  of  the 
warrants.  Finally,  where  the  stock 
underlying  a  warrant  has  split  3  for  2  or 
greater,  the  Amex  requires  a 
corresponding  split  in  the  warrant. 
While  the  CBOE  has  no  corresponding 
rules  relating  to  exercise  price, 
redemption,  extension  of  expiration 
date  or  stock  splits,  the  Commission 
preliminarily  believes  that,  taken  as  a 
whole,  the  CBOE's  listing  standards  for 
warrants  are  substantially  similar  to 
those  of  the  Amex. 

6.  Currency  and  Index  Warrants  " 

The  CBOE  and  the  Amex  have  nearly 
identical  initial  listing  requirements 


">  All  options  issued  by  the  OCC  have  the  equal 
protection  of  CXX's  backup  system  of  clearing 
member  obligations,  margin  deposits  and  clearing 
funds.  See  PCX.  CBOE  and  Phbc  Petitions,  supra 
note  3. 

*■  See  PCX  and  Phlx  Petitions,  supra  note  3. 


"  See  generally.  CBOE  Rule  31.5(D)  and  Amex 
section  105. 

"CBOE  rules  require  that  the  security  underlying 
the  warrant  be  listed  on  the  CBOE,  Amex  or  NYSE, 
while  Amex  rules  require  the  security  underlying 
the  warrant  to  be  listed  on  the  Amex  or  the  NYSE. 

**  See  supra  note  25. 

"  See  gerterally.  CBOE  Rule  31.5(e),  and  Amex 
Section  106. 


regarding  currency  and  index  warrants. 
More  specifically,  standards  relating  to 
issuer  tangible  net  worth  and  net 
income,  public  distribution,  term  of  the 
warrants,  settlement  value,  automatic 
exercise  provisions,  inclusion  of  foreign 
country  securities,  position  and  exercise 
limits  and  changes  in  the  number  of 
warrants  outstanding  are  identical. 

Both  the  Amex  and  the  CBOE  provide 
a  maintenance  standard  for  stock  index 
warrants  in  that  they  require  the  index 
to  be  comprised  of  at  least  nine  stocks 
at  all  times.  In  addition,  Amex  rules 
allow  for  the  listing  of  warrants  on  stock 
index  industry  groups  pursuant  to 
section  19(b)(3)(A)  of  the  Exchange  Act, 
if  the  Exchange  follows  the  procedures 
and  criteria  set  forth  in  Commentary  .02 
to  Amex  Rule  901C  ("Designation  of 
Stock  Index  Options"). 

7.  Other  Securities** 

The  Commission  preliminarily 
believes  that  the  listing  standards  for 
other  securities  on  the  CBOE  are 
substantially  similar  to  those  of  the 
Amex.*'  Both  exchanges  have 
provisions  whereby  they  will  consider 
listing  any  security  not  otherwise 
covered  by  the  exchange's  listing 
standards,  provided  the  issue  is 
otherwise  suited  for  auction  market 
trading.  The  Amex  and  the  CBOE  have 
virtually  identical  requirements  relating 
to  the  issuer's  total  assets,  stockholder's 
equity,  the  number  of  trading  units 
initially  sold  and  principal  amoimt  or 
aggregate  market  value  of  the  issue. 
With  respect  to  public  distribution:  both 
CBOE  and  Amex  require  a  minimum  of 
400  public  shareholders.** 

8.  Contingent  Value  Rights  ("CVRs")*^ 

As  noted  above,  the  Amex  does  not 
have  separate  listing  standards  for 
CVRs,  therefore,  the  Commission  has 
compared  the  CBOE's  listing  standards 
for  CVRs  with  the  NYSE's  CVR  listing 
standards.  Both  the  CBOE  and  the  NYSE 
require  that  the  issuer  of  the  CVR  meet 
the  net  worth  and  earnings  requirements 
for  common  stock  listed  on  the 
exchange,  and  have  $100,000,000  in 
assets.  Moreover,  both  the  CBOE  and  the 


**  See  generaJly.  CBOE  Rule  31.5(F),  and  Amex 
Section  107. 

''''  The  Commission  notes  that  the  rules  of  both  the 
CBOE  and  Amex  allow  for  the  trading  of  other 
miscellaneous  securities.  Both  exchanges  have 
substantially  similar  listing  standards  for  the 
trading  of  limited  partnership  interests,  paired 
securities,  subscription  rights,  and  foreign  issuer 
securities. 

"  Where  the  security  is  traded  in  SI  ,000 
increments,  the  CBOE  requires  a  minimum  of  100 
shareholders  while  the  Amex  does  not  require  a 
minimum  number  of  shareholders. 

••S«e  generally.  CBOE  Rule  31.5(H).  and  NYSE 
Listev!  Company  Manual  Paragraph  703.18. 
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NYSE  require  a  puDiic  aisLrujuuon  oi 
1,000,000  units  to  400  holders,  and  a 
minimum  aggregate  market  value  of 
$4,000,000.  Finally,  both  exchanges 
require  that  CVR's  have  a  minimum 
maturity  of  one  year.  Accordingly,  other 
than  the  greater  size  and  earnings 
criteria  applicable  to  all  issuers  listing 
on  the  NYSE,  the  CVR  listing  standards 
of  the  CBOE  and  NYSE  are  substantively 
identical. 

While  the  CBOE  has  no  separate 
maintenance  requirements  for  CVRs.  the 
CBOE  will  apply  its  general  suspension 
and  delisting  policies  set  forth  in  CBOE 
Rule  31.94  to  CVRs.^o  The  NYSE  v»rill 
consider  delisting  a  CVR  if  the  market 
value  of  the  publicly-held  CVRs  is  less 
than  $1,000,000  or  when  the  related 
equity  security  to  which  the  cash 
payment  at  maturity  is  tied  is  delisted. 

9.  Equity  Linked  Notes  ("ELNs")'' 

The  CBOE  and  the  Amex  have 
virtually  identical  listing  standards  for 
ELNs.  Both  Exchanges  have 
requirements  relating  to  the  term  of  the 
ELNs,  net  worth  of  the  issuer,  total 
original  issue  price,  public  distribution, 
market  value  of  the  ELNs,  and  the 
market  capitalization  and  trading 
volume  of  the  underlying  "linked" 
security.  Moreover,  both  exchanges  have 
substantially  similar  requirements  for 
ELNs  linked  to  non-U. S.  stocks. 
Accordingly,  the  Commission 
preliminarily  believes  that  the  CBOE's 
listing  standards  for  ELN's  are 
substantially  similar  to  those  of  the 
Amex. 

10.  Unit  Investment  Trusts  (UTTs)^ 

The  CBOE  and  the  Amex  have 
virtually  identical  listing  requirements 
relating  to  UITs.  Specifically,  the  net 
worth,  number  of  interests  distributed. 
number  of  holders,  minimum  term,  and 
voting  requirements  of  the  two 
exchanges  are  nearly  identical.  Further. 
CBOE  rules  requiring  that  the  trustee  of 
a  Un  be  a  trust  company  or  banking 
institution  with  substantial  capital  and 
surplus,  as  well  as  CBOE's  conflict  of 
interest  provisions,  while  not  identical, 
are  substantially  similar  to  the 
requirements  of  the  Amex.  Finally,  the 
CBOE  and  Amex  have  virtually 
identical  maintenance  standards  for 
UITs. 


C.  Philadelphia  Stock  Exchange  and 
Chicago  Stock  Exchange 

The  Commission  also  has  reviewed 
the  Tier  I  listing  standards  of  the  Phlx  ^^ 
and  CHX,'*  and  preliminarily  believes 
that,  while  most  of«their  Tier  I  listing 
standards  are  substantially  similar  to 
those  of  the  NYSE.  Amex,  or  Nasdaq/ 
NMS,  they  differ  in  several  important 
respects.  Unlike  the  NYSE,  Amex,  or 
Nasdaq/NMS.  the  Phlx  does  not  have  a 
maintenance  standard  for  bonds  and 
debentures  listed  on  Tier  I  of  the 
Exchange.  Moreover,  with  respect  to 
currency  and  index  warrants,  the  Phlx 
has  no  public  distribution,  aggregate 
market  value,  nor  term  to  maturity 
requirements.  Additionally,  issuers  of 
"other  securities"  listed  on  Tier  I  of  the 
Phlx  are  required  to  have  pre-tax 
income  of  only  $100,000  in  three  of  the 
four  last  fiscal  years,  versus  the  Amex 
requirement  ^*  that  issuers  have 
$750,000  in  pre-tax  income  in  their  last 
fiscal  year,  or  in  two  of  their  last  three 
fiscal  years. ^^  With  respect  to  the  CHX, 
common  stock  listed  on  Tier  I  of  the 
Exchange  is  not  subject  to  any  minimum 
share  price  requirement  for  continued 
listing. 

The  Commission  preliminarily 
believes  that  these  deficiencies  are 
material  and  prevent  the  Commission 
from  making  a  determination  that  the 
Tier  I  listing  standards  of  the  CHX  and 
Phlx  are  substantially  similar  to  those  of 
the  NYSE,  Amex,  or  Nasdaq/NMS. 
Should  the  Phlx  and  CHX  decide  to 
revise  their  Tier  I  listing  stemdards  to 
conform  them  to  the  NYSE.  Amex,  or 
Nasdaq/NMS  prior  to  adoption  of  the 
proposed  Rule,  however,  the 
Commission  likely  would  include 
securities  listed  on  these  markets  in 
Rule  146(b).  Alternatively,  should  the 
Phlx  and  CHX  revise  their  Tier  I 
structure  to  include  within  Tier  I  only 
those  securities  with  listing  standards 
substantially  similar  to  those  of  the 
NYSE,  Amex,  or  Nasdaq/NMS,  the 
Commission  would  consider  including 
securities  listed  on  the  revised  Tier  I  of 
Phlx  and  CHX  in  the  Rule. 

D.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  preliminarily  believes  that 
the  listing  standards  applicable  to  PCX's 


™More  speciflcally,  CBOE  Rule  31.94(CHa) 
requires  issuers  of  all  securities  listed  on  the 
Exchange,  including  CVRs.  (o  meet  certain 
minimum  net  worth  and  earnings  standards. 

"  See  generally.  CBOE  Rules  31.5(1).  and  Amex 
Section  107(B). 

"See genera//)' CBOE  Rules  31.5(G)  and  31.94(E). 
and  Amex  Sections  118(B).  1002  and  1006. 


-"See generally.  Phlx  Rules  803.  804.  810.  812. 
B37.  839.  842.  843.  846.  S47-«51 . 

-•'Seegenemlly.  CHX  Article  XXVIII,  Rule  8-17. 
19.  20. 

-"  Amex  has  the  lowest  requirement  of  the  NYSE. 
Amex  or  Nasdaq/NMS  with  regard  to  pre-tax 
income  for  issuers  of  other  securities. 

^Section  107  of  the  Amex  Company  Guide 
generally  requires  issuers  of  other  securities  to  meet 
the  earnings  requirements  for  issuer*  of  common 
stock. 


Tier  I  securities,  and  the  listing 
standards  of  the  CBOE  are  substantially 
similar  to  those  of  the  Amex. 
Accordingly,  securities  listed  on  these 
Exchanges  should  be  deemed  covered 
securities  and  entitled  to  an  exemption 
from  state  blue  sky  provisions  as  set 
forth  in  section  18(a)  of  the  Securities 
Act.  With  respect  to  the  Tier  I  listing 
standards  of  the  CHX  and  Phlx,  the 
Commission  preliminarily  believes  that 
while  most  of  these  standards  are 
substantially  similar  to  the  listing 
standards  of  the  NYSE,  Amex,  or 
Nasdaq/NMS,  they  differ  in  several 
important  areas.  ^^  Should  the  CHX  and 
Phlx  decide  to  revise  their  listing 
standards  in  these  areas  to  more  closely 
conform  to  those  of  the  NYSE,  Amex,  or 
Nasdaq/NMS  before  adoption  of  the 
proposed  rule,  the  Commission  will 
likely  include  securities  listed  on  these 
markets  within  the  Rule. 

The  Commission  preliminarily 
believes  that  the  proposed  rule  offers 
potential  benefits  for  investors.  If 
adopted,  the  proposed  rule  will 
facilitate  listings  on  qualifying 
exchanges,  or  tiers  or  segments  thereof, 
which  should  increase  competition  and 
enhance  the  overall  liquidity  of  the  U.S. 
securities  markets.  The  Commission 
does  not  anticipate  that  the  proposed 
rule  would  result  in  any  costs  for  U.S. 
investors  or  others.  The  Commission 
preliminarily  believes  that  the  proposed 
rule  would  serve  to  reduce  the  cost  of 
raising  capital  because  it  would 
streamline  the  registration  process  for 
issuers  listing  on  the  PCX  "Tier  I  or  the 
CBOE.  At  the  same  time,  the  proposed 
rule  does  not  imdercut  the  state 
securities  review  of  offerings  because 
the  listing  standards  of  the  PCX  Tier  I 
and  the  CBOE  that  would  qualify  for  an 
exemption  from  state  securities 
registration  are  substantially  similar  to 
other  markets  that  are  already  exempt 
from  state  registration.  Thus,  the 
Commission  has  considered  the 
proposed  rule's  impact  on  efficiency, 
competition  and  capital  formation  and 
preliminarily  believes  that  it  would 
promote  these  three  objectives.''* 
Finally,  the  proposed  rule  would 
impose  no  recordkeeping  or  compliance 
burdens,  and  merely  would  provide  a 
limited  purpose  exemption  under  the 
federal  securities  laws. 

IV.  Request  for  Comments 

The  Commission  seeks  comments  on 
the  desirability  of  adopting  Rule  146(b). 
Comments  should  address  whether  the 
listing  standards  of  the  CBOE  and  the 
listing  standards  applicable  to  PCX's 


'"  See  Section  III.  C.  supra. 
™15U.S.C77b(b). 


UMI 
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Tier  I  are  substantially  similar  to  those 
of  the  Amex,  and  whether  the  Tier  I 
listing  standards  of  the  CHX  and  Phlx 
are  substantially  similar  to  those  of  the 
NYSE.  Amex.  or  Nasdaq/NMS. 
Additionally,  comments  sdould  address 
whether  the  Commission  should 
consider  a  different  approach  in 
designating  securities  listed  on  certain 
national  securities  exchanges  as 
"covered  securities."  Commentators 
also  may  wish  to  discuss  whether  there 
are  any  legal  or  policy  reasons  for 
distinguishing  between  the  NYSE, 
Amex,  and  Nasdaq/NMS  and  the 
regional  exchanges  for  purposes  of  the 
Rule.  The  Commission  also  solicits 
comments  on  the  costs  and  benefits  of 
the  proposed  rule.  Specifically,  the 
Commission  requests  commentators  to 
address  whether  the  proposed 
amendment  would  generate  the 
anticipated  benefits,  or  impose  any  costs 
on  U.S.  investors  or  others.  For 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  annual  basis. 
Commentators  shoidd  provide  empirical 
data  to  support  their  views.  Finally, 
commentators  should  consider  the 
proposed  rule's  effect  on  competition, 
efficiency  and  capital  formation. 

V.  Administrative  Requirements 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
section  605(b),  the  Chairman  of  the 
Commission  has  certified  that  the 
proposed  rule  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
Appendix  A.  The  Paperwork  Reduction 
Act  does  not  apply  because  the 
proposed  amendments  do  not  impose 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  which  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et.  seq. 

VI.  Statutory  Basis 

The  adoption  of  Rule  146(b)  is  being 
proposed  pursuant  to  15  U.S.C.  77r  et 
seq.,  particularly  section  18  of  the 
Securities  Art  nnlpsc  otherwise  noted. 

Text  of  the  Frupuscu  Rule 

List  of  Subiects  in  17  CFR  Part  230 

Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Chapter  II  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority.  15  U.S.C.  77b,  77f,  77g,  77h.  77j. 
77s.  77SSS,  78c,  78d,  78/,  78m,  78n,  78o.  78w, 
78//(d),  78t.  80a-8.  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

***** 

2.  Section  230.146  is  amended  by 
revising  the  section  heading, 
redesignating  the  introductory  text  as 
paragraph  (a),  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (a)(1)  and  (a)(2) 
and  adding  paragraph  (b)  to  read  as 
follows: 


§230.146 
Act. 


Rules  under  Section  18  of  the 


(b)  Covered  securities  for  purposes  of 
section  18.  [1]  For  purposes  of  Section 
18(b)  of  the  Act  (15  U.S.C.  77r),  die 
Commission  finds  that  the  following 
national  securities  exchanges,  or 
segments  or  tiers  thereof,  have  listing 
standards  that  are  substantially  similar 
to  those  of  the  New  York  Stock 
Exchange  ("NYSE"),  the  American 
Stock  Exchange  ("Amex"),  or  the 
National  Market  System  of  the  Nasdaq 
Stock  Market  ("Nasdaq/NMS"),  and  that 
securities  listed  on  such  exchanges  shall 
be  deemed  covered  securities: 

(i)  Tier  I  of  the  Pacific  Exchange, 
Incorporated;  and 

(ii)  The  Chicago  Board  Options 
Exchange,  Incorporated. 

(2)  The  designation  of  securities  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section  as  covered  securities  is 
conditioned  on  such  exchanges'  listing 
standards  (or  segments  or  tiers  thereof) 
continuing  to  be  substantially  similar  to 
those  of  the  NYSE,  Amex,  or  Nasdaq/ 
NMS. 

Dated:  )une  10, 1997. 

By  the  Commission. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Appendix  A- 
Certiiication 


-Regulatory  Flexibility  Act 


I,  Arthur  Levitt,  Jr..  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C  605(b),  that 
proposed  Rule  146(b)  ("Rule")  under  the 
Securities  Act  of  1933  ("Securities  Act"), 
which  will  designate  securities  listed  on 
certain  national  securities  exchanges,  or  tiers 
or  segments  thereof,  as  covered  securities 


under  Section  18  of  the  Securities  Act,  and 
therefore  provide  them  with  an  exemption 
from  state  registration  requirements,  will  not 
have  a  significant  economic  impact  on  a ' 
substantial  number  of  small  entities  for  the 
following  reasons.  Under  the  Securities  Act, 
a  small  entity  is  defined  as  "an  issuer  whose 
total  assets  on  the  last  day  of  its  most  recent 
fiscal  year  were  $5,000,000  or  less."  Issuers 
of  this  size  generally  will  not  qualify  for 
Listing  on  the  national  securities  exchanges, 
or  tiers  or  segments  thereof,  designated  in 
proposed  Rule  146(b).  More  specifically,  both 
the  Chicago  Board  Options  Exchange, 
Incorporated  and  Tier  I  of  the  Pacific 
Exchange,  Incorporated  require  issuers  of 
common  stock  to  have  net  worth  of  at  least 
S4.000,000. 1  do  not  believe  that  there  are  a 
substantial  number  of  small  entities  which 
have  total  assets  less  than  $5,000,000,  yet  a 
net  worth  of  at  least  $4,000,000.  For  example, 
none  of  the  issuers  of  common  stock  listed 
exclusively  on  Tier  I  of  the  Pacific  Exchange 
have  total  assets  of  $5,000,000  or  less.  In 
addition,  the  proposed  rule  imfioses  no 
record-keeping  or  compliance  burden,  but 
merely  exempts  certain  qualifying  securities 
from  state  law  registration  requirements. 

Dated:  )une  9,  1997 
Arthur  Levitt,  Jr. , 
Chairman. 

[FR  Doc.  97-15769  Filed  6-16-97;  8:45  am) 

BILUNG  CODE  BOIO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rTN-12a-6763b;  TN-166-«634b;  TN-180- 
9712b;  TN-1 82-971 3b;  FRL-6841-3] 

Approval  ar)d  Promulgation  of 
Implementation  Plans,  Tennessee: 
Approval  of  Revisions  to  the  Nashville/ 
Davidson  County  Portion  of  the 
Tennessee  SIP  Regarding  New  Sourt^ 
Review,  Volatile  Organic  Compounds 
and  Emergef>cy  Episodes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
State  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
Tennessee  for  the  purpose  of  revising 
the  Nashville  regulations  for  new  source 
review  (NSR)  and  volatile  organic 
compounds  (VOC)  and  for  the  purpose 
of  adding  a  new  regulation  for 
emergency  episodes.  The  EPA  proposes 
to  disapprove  the  submitted  revisions  to 
sections  7-17(c)(4)(ii)  and  7-17(c)(4)(iii) 
of  the  Nashville  regulation  for  the 
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control  of  volatile  organic  compounds 
because  the  submitted  revisions  would 
relax  currently  approved  emission 
limits  for  certain  operations  in  the 
manufacture  of  pneumatic  rubber  tires. 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  di»«ct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroveisial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  July  17.  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 
E)enman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch.  61  Forsyth  Street.  SW, 
Atlanta.  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN128-01-6763.  TN166-01-9634. 
TN180-01-9712.  and  TN182-01-9713. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW, 
Washington.  DC  20460.    " 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.  Atlanta.  Georgia 
30303.  William  Denman.  404/562- 
9030. 

Tennessee  Department  of  Environment 
and  Conservation.  Division  of  Air 
Pollution  Control.  L  &  C  Annex.  9th 
Floor,  401  Church  Street.  Nashville, 
Tennessee  37243-1531,  615/532- 
0554. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Denman  404/562-9030. 
.  PPt.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 


final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  14.  1997. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 
|FR  Doc.  97-15850  Filed  6-16-97;  8:45  am] 
BILUNG  CODE  aSOO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA105-0037b;  FRL-5842-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District,  Yolo-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  oxides  of  nitrogen 
(NOx)  from  stationary  gas  turbine 
engines,  industrial,  institutional,  and 
commercial  boilers,  steam  generators, 
and  process  heaters. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  17, 
1997. 

ADDRESSES:  Written  conmients  on  this 
action  should  be  addressed  to:  Amy 
Beckberger,  Rulemaking  Office  (AER— 4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 


Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Divison,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive,  San 

Diego.  CA  92123-1096 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  Court.  Suite 

103.  Davis,  CA  95616 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Beckberger,  Rulemaking  Office 
lAIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1191. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Diego  County 
Air  Pollution  Control  District's  Rule 
69.3,  Stationary  Gas  Turbine  Engines, 
and  Yolo-Solano  Air  Quality 
Management  District's  Rule  2.27, 
Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters.  These  rules  were 
submitted  by  the  California  Air 
Resoiut;es  Board  (GARB)  to  EPA  on 
October  19.  1994  (Rule  69.3).  and 
October  18. 1996  (Rule  2.27).  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  Action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  4.  1997. 
Felicia  Marcus. 
Regional  A  dministrator. 
|FR  Doc.  97-15847  Filed  6-16-97;  8:45  am) 
BILUNG  COOE  66flO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL127-1b;  FRL-6841-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve, 
as  it  applies  to  Stepan  Company's 
Millsdale  Facihty.  the  May  5. 1995.  and 
May  26, 1995,  State  Implementation 
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Plan  (SIP)  revision  request  submitted  by 
the  State  of  Illinois  for  reactor  processes 
and  distillation  operation  processes  in 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  as  part 
of  the  State's  control  measures  for 
Volatile  Organic  Material  (VOM) 
emissions  for  the  Chicago  and  Metro- 
East  (East  St.  Louis)  areas.  VOM,  as 
defined  by  the  State  of  Illinois,  is 
identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EPA. 
VOC  is  one  of  the  air  pollutants  which 
combine  on  hot  summer  days  to  form 
ground-level  ozone,  commonly  known 
as  smog.  Ozone  pollution  is  of  particular 
concern  because  of  its  harmful  effects 
upon  lung  tissue  and  breathing 
passages.  This  plan  was  submitted  to 
meet  the  Clean  Air  Act  (Act) 
requirement  for  States  to  adopt 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  sources 
that  are  covered  by  Control  Techniques 
Guideline  (CTG)  documents.  In  the  finai 
rules  section  of  thi9  Federal  Register, 
the  EPA  is  approving  this  action  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrav^i  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  conunent  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  document  should  do  so  at  this 
time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  July  17, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604 
FOR  FURTHER  INFORIiATHDN  CONTACT: 
David  Pohlman,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5,77  West 


Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated;  May  9,  1997, 
Vaidas  V.  Adamkus, 

Regional  Administrator. 

[PR  Doc.  97-15849  Filed  6-16-97;  8:45  ami 

BILUNG  CODE  6S60-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410  and  424 

[BPD-813-P] 

RIN  0938-AH13 

s*  :!  care  Program;  Ambulance 

S'--:  J  sees 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
update  and  revise  HCFA's  policy  on 
coverage  of  ambulance  services.  It 
would  base  Medicare  coverage  and 
payment  for  ambulance  services  on  the 
level  of  medical  services  needed  to  treat 
the  beneficiary's  condition.  It  also 
clarifies  Medicare  policy  on  coverage  of 
non-emergency  ambulance  services  for 
Medicare  beneficiaries. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  August  18,  1997. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
813-P,  P.O.  Box  26676,  Baltimore,  MD 
21207-0476. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-813-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 


approximately  3  weeks  after  publication 
of  a  document,  in  Room  309--G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Blige,  (410)  786-4642. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Statutory  Coverage  of  Ambulance 
Services 

Under  section  1861(s}(7)  of  the  Social 
Security  Act  (the  Act),  Medicare  Part  B 
(Supplementary  Medical  Insurance) 
covers  and  pays  for  ambulance  services, 
to  the  extent  prescribed  in  regulations, 
when  the  use  of  other  methods  of 
transportation  would  be 
contraindicated.  The  House  Ways  and 
Means  Committee  and  Senate  Finance 
Committee  Reports  that  accompanied 
the  1965  Social  Security  Amendments 
suggest  that  the  Congress  intended  that 
(1)  the  ambulance  benefit  cover 
transportation  services  only  if  other 
means  of  transportation  are 
contraindicated  by  the  beneficiary's 
medical  condition,  and  (2)  only 
ambulemce  service  to  local  facilities  be 
covered  unless  necessary  services  are 
not  available  locally,  in  which  case, 
transportation  to  the  nearest  facility 
furnishing  those  services  is  covered 
(H.R.  Rep.  No.  213,  89th  Cong..  1st  Sess. 
37.  and  S.  Rep.  No.  404,  89th  Cong.,  1st 
Sess.,  Pt  I,  at  43  (1965)).  The  reports 
indicate  that  transportation  may  also  be 
made  from  one  hospital  to  another,  to 
the  beneficiary's  home,  or  to  an 
extended  care  facility. 

B.  Current  Medicare  Regulations  for 
Ambulance  Services 

Our  regulations  relating  to  ambulance 
services  are  located  at  42  CFR  part  410, 
subpart  B.  Section  410.10(i)  lists 
ambulance  services  as  one  of  the 
covered  medical  and  health  services 
under  Medicare  Part  B.  Ambulance 
services  are  subject  to  basic  conditions 
and  limitations  set  forth  at  §410.12  and 
to  specific  conditions  and  limitations 
included  at  §410.40. 

Section  410.40(a)  defines  an 
"ambulance"  as  a  vehicle  that  is 
specially  designed  for  transporting  the 
sick  or  injured,  containing  a  stretcher, 
linens,  first  aid  supplies,  oxygen 
equipment,  and  other  lifesaving 
equipment  required  by  State  or  local 
laws,  and  staffed  with  personnel  trained 
to  provide  first  aid  treatment. 

Section  410.40(b)  permits  Part  B 
coverage  of  ambulance  services  when 
the  use  of  other  means  of  transportation 


would  be  contraindicated  and  Part  A 
coverage  is  not  available.  For  hospital  or 
rural  primary  care  hospital  (RPCH) 
inpatients,  it  states  that  the 
transportation  must  be  furnished  by,  or 
under  arrangements  made  by,  the 
hospital  or  RPCH,  or  that  the 
transportation  be  furnished  by  an 
ambulance  supplier  with  which  the 
hospital  does  not  have  an  arrangement 
and  the  hospital  has  a  waiver  under 
which  Medicare  Part  B  payment  may  be 
made  to  the  ambulance  supplier. 

Section  410.40(c)  limits  origins  and 
destinations.  Medicare  payment  is  made 
for  transportation  to  a  hospital,  RPCH, 
or  skilled  nursing  facility  (SNF),  from 
any  point  of  origin;  to  the  home  of  a 
beneficiary  from  a  hospital,  RPCH,  or 
SNF;  or  round  trip  from  a  hospital, 
RPCH.  or  SNfF  to  a  supplier  outside  of 
those  facilities  to  obtain  medically 
necessary  diagnostic  or  therapeutic 
treatment  not  available  where  the 
beneficiary  is  an  inpatient. 

Section  410.40(d)  limits  Part  B 
coverage  of  ambulance  services 
furnished  outside  of  the  United  States. 
Medicare  payment  is  made  for 
transportation  to  a  foreign  hospital  only 
in  conjunction  with  a  beneficiary's 
admission  for  medically  necessary 
inpatient  services. 

Section  410.40(e)  limits  Medicare 
payment  for  ambulance  services. 
Medicare  payment  is  made  for  the 
following  services: 

•  Transportation  to  a  facility  that  is  in 
the  same  locality  as  the  beneficiary's 
home  or  to  the  nearest  facility  if  the  one 
closest  to  the  beneficiary's  home  is 
unable  to  provide  the  necessary  service 
to  the  beneficiary. 

•  Transportation  to  the  beneficiary's 
home  from  the  facility  where  the 
beneficiary  was  treated. 

•  Round  trip  transportation  to  the 
nearest  outside  supplier  capable  of 
furnishing  necessary  diagnostic  and 
therapeutic  services  not  available  at  the 
facility  where  the  beneficiary  is  an 
inpatient. 

C.  Current  Medicare  Policy  and  Manual 
Instructions  for  Ambulance  Services 

We  issue  instructions  to  our 
contractors  for  processing  Medicare 
claims  in  the  Medicare  Carriers  Manual 
(MCM)  and  the  Medicare  Intermediary 
Manual  (MIM).  The  current  instructions 
for  Medicare  coverage  and  payment  of 
ambulance  services  appear  in  sections 
2120  and  5116  of  the  MCM  and  sections 
3660  and  3618  in  the  MIM.  For  the  most 
part,  the  manual  instructions  repeat  the 
provisions  of  the  regulations  in  part  410 
pertaining  to  ambulance  services. 

The  manual  instructions  expand  on 
the  regulations  by — 


•  Requiring  carriers  to  take 
appropriate  action,  including 
conducting  on-site  inspections,  to  verify 
that  an  existing  ambulance  supplier 
meets  all  applicable  requirements  when 
there  are  no  State  or  local  laws  defining 
an  ambulance,  when  suppliers  fail  to 
comply  with  the  documentation 
requirements,  or  whenever  there  is  a 
question  about  a  supplier's  compliance. 

•  Recognizing  some  technological 
advances  in  ambulance  equipment  and 
training  of  personnel  that  enable 
suppliers  to  make  available  medical 
treatment  beyond  the  basic  lifesaving 
techniques. 

•  Aadressing  the  issue  of  determining 
the  base  rate  allowance  for  the  advanced 
life  support  (ALS)  level  of  ambulance 
services,  as  contrasted  with  basic  life 
support  (BLS)  level.  The  manual  states 
that  the  ALS  reasonable  charge  may  be 
used  as  a  basis  for  payment  when  an 
ALS  level  of  ambulance  services  is  used. 
However,  there  may  be  instances  when 
the  supplier  exhibits  a  pattern  of 
uneconomical  care  such  as  repeated  use 
of  ALS  level  ambulances  in  situations  in 
which  it  should  have  known  that  the 
less  expensive  BLS  ambulance  was 
available  and  that  its  use  would  have 
been  medically  appropriate.  While  we 
allow  higher  payment  for  the  ALS  level 
of  ambulance  services,  the  carrier  is 
responsible  for  evaluating  the 
appropriate  level  of  services  for  each 
claim. 

•  Covering  transportation  of  ESRD 
beneficiaries  to  renal  dialysis  facilities 
under  certain  circumstances,  assuming 
that  transportation  in  vehicles  other 
than  ambulances  would  be 
contraindicated.  Transportation  to  a 
hospital  is  covered.  Also,  under  the 
following  circumstances,  a  nonhospital- 
based  or  independent  renal  dialysis 
facility  may  meet  the  destination 
requirements  for  purposes  of  coverage  of 
ambulance  services  for  an  ESRD 
beneficiary: 

•  The  facility  is  located  "on  or 
adjacent  to"  the  premises  of  the 
hospital. 

•  The  facility  furnishes  services  to 
patients  of  the  hospital,  for  example  on 
an  outpatient  or  emergency  basis,  even 
though  the  facility  is  primarily  in 
business  to  furnish  dialysis  services  to 
its  own  patients. 

•  There  is  an  ongoing  professional 
relationship  between  the  two  facilities. 
For  example,  the  hospital  and  the 
facility  have  an  agreement  that  provides 
for  physician  staff  of  the  facility  to  abide 
by  the  bylaws  and  regulations  of  the 
hospital's  medical  staff. 

Ambulance  services  from  a 
beneficiary's  home  to  any  dialysis 
facility  are  not  covered  unless  these 


conditions  are  met.  However,  the 
carriers  have  the  authority  to  interpret 
the  meaning  of  the  phrase  "on  or 
adjacent  to"  the  premises  of  a  hospital 
for  purposes  of  coverage  of  ambulance 
services  for  ESRD  beneficiaries  to 
facilities  to  receive  renal  dialysis 
therapy.  Medicare  carriers  have  not 
been  consistent  in  their  interpretation  of 
manual  instructions  on  ambulance 
services  for  ESRD  beneficiaries  to  and 
from  hospital-based  and  nonhospital- 
based  dialysis  facilities. 

D.  Studies  and  Reports  on  Ambulance 
Services 

In  a  3-year  period,  four  government 
reports  were  issued  addressing 
Medicare  payments  for  ambulance 
services. 

Under  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  '89) 
(Pub.  L.  101-239),  the  Congress 
mandated  a  study  of  payment  practices 
for  ambulance  services  under  Medicare. 
This  study,  "A  Study  of  Payments  for 
Ambulance  Services  Under  Medicare", 
was  conducted  by  Project  Hope  and  was 
issued  in  1994.  The  study  focused  on 
the  rapid  growth  of  Medicare  Part  B 
payments  for  ambulance  services.  In 
1987  (the  year  selected  for  this  report's 
emalysis),  Medicare's  allowed  charges 
for  ambulance  services  amounted  to 
almost  $602  million.  By  1991,  allowed 
charges  increased  to  $1.23  billion, 
double  the  amount  of  1987.  The  report 
showed  that  Medicare's  allowed  charges 
for  ambulance  services  have  risen  at  an 
average  annual  rate  of  20  percent  since 
1974. 

The  rapid  increase  of  Medicare  Part  B 
payments  for  ambulance  services  was 
also  highlighted  in  an  October  1992 
audit  report  conducted  by  the 
Department's  Office  of  Inspector 
General  (OIG)  entitled,  "Review  of 
Medical  Necessity  for  Ambulance 
Services,  (A-01-91-00513)".  In  its 
report,  the  OIG  notes  that,  in  the  3-year 
period  between  1986  and  1989,  there 
was  a  significant  increase  in  the  use  of 
and  payment  for  the  ALS  level  of 
ambulance  services  when  compared  to 
the  BLS  level  of  ambulance  services. 

The  report  further  indicates  that  some 
carriers  pay  Medicare  claims  at  the  ALS 
level  when  that  level  of  services  is 
required  by  State  or  local  laws.  The 
study  noted  that  the  significant  increase 
in  the  use  of  the  ALS  level  of  services 
and  in  Medicare  payments  could  be 
attributed  to  our  coverage  and  payment 
policies  under  which  payment  is  baised 
on  the  type  of  ambulance  in  which  a 
beneficiary  is  transported  and  not  on  the 
medical  necessity  for  the  level  of 
services  furnished  by  the  ambulance. 
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The  OIG  recommended  that  we  take 
the  following  actions:  (1)  Modify  the 
MCM  to  require  carriers  to  pay  for  non- 
emergency ambiilance  services  at  the 
BLS  level  of  service  if  they  are 
medically  necessary,  (2)  establish 
controls  for  the  carriers  to  ensure  that 
Medicare  payment  for  the  ALS  level  of 
service  is  based  solely  on  the  medical 
need  of  the  beneficiary,  and  (3)  closely 
monitor  carrier  compliance. 

After  we  published  the  ambulance 
regulations,  major  legislative  changes 
provided  broad  coverage  for  dialysis 
services  to  end-stage  renal  disease 
(ESRD)  beneficiaries.  Between  1978  and 
1990,  there  was  a  significant  increase  in 
the  number  of  ESRD  beneficiaries. 
Ambulance  services  furnished  to  this 
population  also  increased  significantly. 
The  OIG  issued  two  reports  concerning 
ambulance  services  furnished  to  ESRD 
beneficiaries. 

The  first  ESRD  report,  "Ambulance 
Services  For  Medicare  End-Stage  Renal 
Disease  Beneficiaries:  Payment 
Practices,  (OEI-03-90-02131)",  issued 
in  March  1994,  found  that  about  two 
percent  of  ESRD  beneficiaries  are 
associated  with  an  extremely  high 
frequency  of  using  ambulance  services; 
that  is,  these  ESRD  beneficiaries  are 
using  ambulance  services  three  times  a 
week  for  transportation  to  routine 
maintenance  dialysis.  The  report  notes 
that  we  do  not  differentiate  between 
predictable  routine,  scheduled 
transportation,  and  emergency  acute 
care  transportation.  It  concludes  that  we 
do  not  take  advantage  of  lower  costs 
associated  with  high-volume  scheduled 
transportation.  The  report  also  notes 
that  some  carriers  do  not  use  the  HCFA 
Common  Procedural  Coding  System 
(HCPCS)  codes  uniformly.  The  report 
recommends  that  we  require  uniform 
use  of  the  HCPCS  codes  and  establish  a 
code  for  scheduled,  non-emergency 
transportation. 

(We  recently  implemented  coding 
changes  through  an  update  to  the  MCM 
that  addresses  the  latter 
recommendation.  These  coding  changes 
differentiate  between  transportation  to  a 
hospital-based  dialysis  facility  (or 
hospital-related)  and  a  nonhospital 
dialysis  facility.) 

The  second  ESRD  report,  "Ambulance 
Services  for  Medicare  End-Stage  Renal 
Disease  Beneficiaries:  Medical 
Necessity,  (OEI-03-90-02130)",  issued 
in  August  1994,  retrospectively 
examines  the  medical  necessi^  of 
ambulance  claims  for  ESRD 
beneficiaries.  This  report  concludes  that 
70  percent  of  the  dialysis-related 
ambulance  services  did  not  meet 
Medicare  coverage  guidelines.  However, 
claims  were  not  being  denied  as 


medically  unnecessary.  TJie  report 
offers  several  alternative  strategies  for 
making  improvements  to  the  program. 
Some  of  the  recommendations  suggest 
significant  policy  changes  that  we 
believe  represent  potential 
improvements  to  administering  the 
ambulance  services  benefits. 

n.  Reasons  for  Considering  Changing 
Medicare J'olicy  and  Regulations 

A.  Public  Concerns  about  Ambulance 
Services 

For  many  years,  we  have  had 
discussions  with  representatives  from 
the  ambulance  industry  covering  a 
variety  of  issues  including:  The 
definition  of  an  ambulance,  the 
appropriate  billing  for  the  ALS  level  of 
services,  and  clarification  of  our 
coverage  and  payment  guidelines 
regarding  ALS  and  BLS  levels  of 
services.  A  frequent  question  is  whether 
the  coverage  of  an  ambulance  service  is 
affected  by  the  individual  beneficiary's 
need  for  specific  services  or  by  the  type 
of  vehicle  and  staff  that  are  used  to 
transport  the  beneficiary. 

In  December  1994.  the  Subcommittee 
on  Labor,  HHS,  Education,  and  Related 
Agencies  under  the  Senate 
Appropriations  Committee  held  a 
hearing,  "Ambulance  Costs  luider 
Medicare",  to  review  Medicare  coverage 
and  payment  of  ambulance  services. 
Many  of  the  issues  identified  in  the 
government  reports  described  earlier 
were  raised  by  this  subcommittee.  At 
the  hearing,  we  assured  the  members  of 
the  subcommittee  that  we  would  act 
aggressively  to  revise  our  regulations  to 
address  the  problems  identified  with  the 
increasing  expenditures  for  ambulance 
services  and  the  suppliers  furnishing 
the  services. 

In  January  1995,  we  held  a  2-day 
conference  on  ambulance  services  with 
representatives  from  the  ambulance 
industry.  We  met  with  several  entities, 
including  the  American  Ambulance 
Association,  the  National  Association  of 
State  Emergency  Medical  Services 
Directors,  the  International  Association 
of  Firefighters,  the  American  College  of 
Emergency  Physicians,  and  the 
American  Hospital  Association.  The 
meeting  allowed  us  to  consult  with 
experts  in  ambulance  services  and 
discuss  issues  of  particular  concern  to 
us  and  ambulance  suppliers  before  we 
developed  regulations  and  instructions 
that  change  our  ambulance  services 
policy.  The  meeting  provided  us  with 
an  opportunity  to  establish  positive 
working  relationships  and  access  to 
valuable  information  resources. 

The  industry  representatives  provided 
us  with  a  considerable  amoiuit  of 


information  about  the  industry  and 
made  recommendations  on  various 
Medicare  policy  issues  related  to 
ambulance  services.  Two  fi^quent 
problems  they  brought  to  our  attention 
follow: 

•  Some  local  ordinances  mandate  that 
all  91 1  emergency  calls  be  answered  by 
an  ALS-level  ambulance  rather  than  a 
BLS-level  ambulance.  This  causes  a 
problem  when  a  carrier  determines  that 
payment  should  be  made  at  the  BLS 
level. 

•  There  is  a  need  for  national  policy 
requiring  physician  certification  for 
scheduled  ambulance  transportation. 

In  addition  to  issues  raised  by  the 
industry,  the  OIG  identified  as 
problematic  the  notable  increases  in  the 
use  of  ALS-level  ambulances  to 
transport  Medicare  ESRD  beneficiaries 
to  scheduled,  routine  dialysis 
treatments.  The  OIG  believes  scheduled 
services  can  usually  be  furnished  by  a 
BLS-level  ambulance. 

The  industry  representatives  (and 
others)  urged  us  to  comprehensively 
revise  the  regulations  covering 
ambulance  services  to  address  these 
problems. 

B.  Vehicles  Used  To  Furnish  Services 

Section  410.40(a)  does  not  expliciUy 
state  that  ambulance  services  must  be 
furnished  in  a  vehicle  designed  and 
equipped  to  respond  to  medical 
emergencies.  In  most  States,  an 
ambulance  is  defined  by  State  or  local 
laws  as  a  vehicle  that  is  intended  for 
emergency  transportation  of  patients.  In 
some  States  or  localities,  there  are  no 
laws  defining  an  ambulance;  in  others, 
the  laws  do  not  require  that  the  vehicles 
used  as  ambulances  be  designed  or 
equipped  as  emergency  vehicles. 

In  addition,  there  are  suppliers 
operating  in  some  States  who  believe 
their  vehicles,  despite  not  meeting  State 
or  local  requirements,  meet  the  Federal 
definition  of  an  ambulance  contained  in 
§410. 40(a).  These  suppliers  bill 
Medicare  for  transportation  in  vehicles 
that  are  not  equipped  to  respond  to 
emergencies  even  though  they  are 
required  by  State  or  local  law  to  be  so 
equipped.  As  a  result,  we  have  made 
Medicare  payments  to  some  suppliers  of 
transportation  services  for  furnishing 
transportation  in  a  vehicle  that  is  not  an 
ambulance  or  does  not  meet  State  or 
local  requirements  for  emergency 
vehicles.  Typically  these  suppliers 
furnish  services  to  persons  who  have 
scheduled  medical  or  other 
appointments  and  use  vehicles  such  as 
ambulettes,  ambu-vans,  medi-transports,. 
invalid  coaches,  and  other  similar 
vehicles.  Transportation  in  these 
vehicles  is  furnished  to  persons  who 
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may  need  assistance  in  being 
transported  to  caregivers,  for  example, 
because  of  difficulty  ambulating,  but 
who  do  not  require  emergency 
transportation  for  purposes  of  obtaining 
acute  care.  More  specifically,  the 
condition  of  the  beneficiary  is  such  that 
transportation  by  means  other  than  in  a 
vehicle  designed  and  equipped  to 
respond  to  a  medical  emergency  would 
not  be  contraindicated.  Transportation 
in  these  vehicles  is  not  covered  by 
Medicare  Part  B.  In  other  instances, 
ambulance  suppliers  fail  to  submit 
adequate  documentation  to  carriers 
showing  that  they  comply  with  State  or 
local  laws. 

C.  Staff  Furnishing  Services 

Section  410.40(a)  states  that  a  vehicle 
used  as  an  ambulance  must  be  staffed 
with  personnel  trained  to  provide  first 
aid  treatment.  In  the  absence  of 
applicable  State  or  local  requirements, 
the  staff  must  meet  standards 
established  by  the  Federal  Department 
of  Transportation. 

A  vehicle  used  for  emergency 
transportation  generally  contains  highly 
sophisticated  medical  and 
communications  equipment.  Hence,  the 
major  differences  between  BLS  and  ALS 
levels  of  services  usually  is  the  training 
level  of  the  st£iff  on  board  the  vehicle. 
The  industry  standard  is  that  the  BLS- 
level  ambulance  is  staffed  with  two 
people,  each  of  whom  is  trained  to 
provide  basic  first  aid  and  certified  as 
an  emergency  medical  technician-basic 
(EMT-B).  The  ALS-level  ambulance  is 
staffed  with  two  people  trained  to 
provide  basic  first  aid,  one  of  whom  is 
also  trained  and  certified  at  the 
advanced  first  aid  level  and  certified 
either  as  a  paramedic  or  as  an 
emergency  medical  technician- 
advanced'(EMT-A).  The  EMT-A  has 
received  additional  training  and 
certification  to  perform  one  or  more 
ALS  services.  Paramedics  and 
emergency  medical  technicians  must  be 
certified  by  the  State  or  local  authority 
in  the  area  in  which  the  services  are 
furnished  and  be  legally  authorized  to 
operate  all  life-saving  and  life- 
sustaining  equipment  that  is  on  board. 
Section  410.40(a]  does  not  describe  the 
level  of  training  necessary  to  provide 
either  the  basic  or  advanced  level  of 
care. 

D.  Origins  and  Destinations 

Section  410.40(c)  sets  forth  our 
longstanding  policy  that  coverage  is  not 
authorized  for  ambulance  services  to 
destinations  other  than  those  that  were 
sp)ecified  in  the  committee  reports 
accompanying  the  1965  Social  Security 
Amendments  (H.R.  Rep.  No.  213.  89th 


Cong.,  1st  Sess.  37,  and  S.  Rep.  No.  404, 
89th  Cong.,  1st  Sess.,  Pt.  I,  at  43  (1965)). 
Thus,  under  §410. 40(c),  Medicare  Part  B 
covers  ambulance  services  for  a 
beneficiary  only  if  other  methods  of 
transportation  would  be  contraindicated 
and  the  transportation  is  to  one  of  the 
following  destinations: 

•  To  a  hospital,  which  includes  a 
RPCH,  or  SNF  from  any  point  of  origin. 

•  To  the  beneficiary's  nome  from  a 
hospital,  RPCH,  or  SNF. 

•  To  an  outside  supplier  to  obtain 
medically  necessary  diagnostic  or 
therapeutic  services  not  available  in  the 
hospital,  RPCH.  or  SNF  where  the 
beneficiary  is  an  inpatient  from  a 
hospital,  RPCH,  or  SNF  (including  the 
return  trip). 

Transporting  hospital  or  RPCH 
inpatients  to  and  from  an  outside 
supplier  to  obtain  medically  necessary 
diagnostic  or  therapeutic  services  is  a 
Medicare  Part  A  service  and  the  cost  is 
paid  in  the  appropriate  ancillary  cost 
center  of  the  hospital  or  RPCH  where 
the  beneficiary  is  an  inpatient. 

Section  410.40(e)  limits  Medicare 
payment  to  the  destinations  described 
in  §410.40(c). 

Sections  410.40(c)  and  (e)  do  not 
permit  routine  coverage  of,  or  payment 
for,  transportation  to  nonhospital-based 
or  independent  diagnostic  and 
treatment  facilities.  Currently,  we  pay 
for  transportation  to  these  types  of 
facilities  only  if  the  beneficiary  is  an 
inpatient  at  a  hospital,  RPCH,  or  SNF 
and  the  treatment  needed  is  not 
available  at  that  inpatient  facility.  We 
do  not  cover  round  trip  transportation  to 
nonhospital-based  facilities  from  the 
beneficiary's  home. 

E.  Basic  Life  Support  and  Advanced  Life 
Support  Services 

When  section  1861  (s)(7)  of  the  Act 
was  passed,  only  one  level  of  ambulance 
service  was  being  furnished;  that  is, 
BLS.  The  vehicle  was  equipped  with 
basic  first  aid  equipment  such  as  a 
stretcher,  linens,  and  emergency  lights 
and  sirens.  The  staff  was  trained  to 
provide  basic  first  aid  treatment,  for 
example,  to  stop  bleeding,  splint 
fractures,  or  administer  cardio- 
pulmonary resuscitation  to  restore 
breathing  or  heartbeat.  Since  ambulance 
services  were  first  covered  under 
Medicare,  the  advancement  of  first  aid 
techniques  assisted  in  the  creation  of 
the  ALS  level  of  ambulance  services. 
These  techniques  included  the  ability  to 
treat  severe  trauma  and  to  administer 
drugs  and  biologicals,  as  well  as  to 
perform  other  more  advanced  lifesaving 
and/or  lifesustaining  treatments. 

Since  1982.  we  have  recognized 
different  payment  levels  for  ambulance 


services  depending  on  whether  the 
services  furnished  are  described  as  a 
BLS  or  ALS  level  of  service.  However, 
our  regulations  have  not  kept  up  with 
the  changing  use  of  technology,  and  so 
we  have  no  way  of  ensuring  that  we  are 
paying  properly  for  the  services  that  are 
furnished. 

F.  Location  and  Availability  of 
Ambulance  Suppliers 

Ambulance  services  are  furnished  by 
for-profit  companies  and  non-profit 
companies.  The  for-profit  ambulance 
companies  charge  an  amount  sufficient 
to  cover  costs  and  a  return  on 
investment.  The  non-profit  companies, 
once  the  predominant  suppliers  of  these 
services,  are  largely  volunteer 
organizations.  Many  of  these  volunteer 
organizations  are  located  in  areas  that 
were  considered  rural.  Although 
increases  in  population  have  changed 
some  rural  areas  into  urban  areas,  many 
of  the  suppliers  continue  to  be  volunteer 
organizations.  Still  other  areas  remain 
largely  underpopulated;  however,  the 
services  furnished  have  increased 
because  of  the  level  of  training  and 
technology  available. 

Other  non-profit  ambulance  suppliers 
are  local  governments,  either  cities  or 
other  incorporated  entities.  Until 
recently,  within  the  last  10  to  15  years, 
the  non-profit  volunteer  companies  and 
the  municipal  organizations  did  not 
charge  Medicare  for  their  services. 
Because  the  cost  of  furnishing  services 
has  become  increasingly  more 
expensive  and  the  level  of  training  and 
certification  more  sophisticated,  many 
of  these  organizations  have  begun  to 
charge  for  part  or  all  of  the  services  that 
they  furnish. 

///.  Proposed  Changes  to  Medicare 
Policy  and  Regulations 

There  is  a  need  to  make  policy 
changes  so  that  the  Medicare  coverage 
criteria  are  consistent  and  clear  and 
reflect  the  advances  that  have  occurred 
in  the  health  care  and  ambulance 
industries.  Our  ciurent  regulations 
inadequately  address  technological 
advances.  We  believe  it  is  appropriate  at 
this  time  to  establish  criteria  under 
which  Medicare  carriers  can  determine 
when  the  ALS  level  of  service  is 
necessary  and  covered  and  when  the 
condition  of  the  beneficiary  requires 
only  the  BLS  level  of  service. 

We  propose  to  amend  our  regulations 
to  clarify  that  the  basis  for  covering 
ambulance  services  is  the  medical 
condition  of  the  beneficiary  for 
transportation  furnished  by  an 
ambulance.  To  accomplish  this 
clarification  of  determining  the  level  of 
medically  necessary  services  for 
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coverage  and  payment  purposes,  we 
propose  that  the  suppliers  use 
diagnostic  codes  designated  by  HCFA 
that  would  describe  the  nature  of  the 
beneficiary's  medical  condition.  We 
propose  to  designate  the  International 
Classification  of  Diseases,  9th  revision. 
Clinical  Modification  (ICD-9-CM) 
diagnostic  codes  that  would  describe 
the  nature  of  the  beneficiary's  medical 
condition.  The  use  of  these  codes  would 
also  assist  the  ambulance  suppliers  in 
billing  the  medically  necessary  BLS  or 
ALS  level  of  ambulance  service. 

A.  Medicare  Coverage  of  Ambulance 
Services 

As  a  means  of  distinguishing 
ambulance  services  covered  under  Part 
B  from  other  modes  of  patient-related 
transportation,  we  propose  revising 
existing  §410.40.  hi  §410.40(a),  we 
would  provide  for  Part  B  coverage  of 
ambulance  services  only  if  the  supplier 
meets  the  applicable  vehicle,  staff,  and 
billing  and  reporting  requirements  in 
§410.41,  and  the  medical  necessity  and 
origin  and  destination  requirements  in 
§410.40.  Also,  even  when  all  other 
coverage  requirements  are  met, 
Medicare  Part  B  would  cover  the 
services  as  ambulance  services  only  if 
they  are  not  services  that  can  be  paid  for 
directly  or  indirectly  under  Part  A.  The 
cost  of  the  transportation  paid  for  under 
Part  A  is  ordinarily  considered  part  of 
the  cost  related  to  the  hospital's  care  of 
the  beneficiary  as  a  patient.  If  the 
hospital  is  paid  under  the  prospective 
payment  system  (PFS),  payment  is  made 
under  the  appropriate  diagnosis-related 
group  (DRG).  If  the  hospital  is  not  paid 
under  PPS,  payment  is  made  on  a 
reasonable  cost  basis  per  hospital  stay, 
subject  to  the  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA).  If  the 
beneficiary's  stay  is  covered  under 
Medicare  Part  A,  payment  for  the  stay 
will  reflect  the  transportation  and  that 
transportation  cannot  be  covered  under 
the  Part  B  ambulance  services  benefit. 

B.  Levels  of  Services 

We  propose  in  §  410.40(b)  to  cover 
ambulance  services  in  the  United  States 
at  either  the  BLS  or  ALS  level  of 
services.  We  would  determine  the  level 
of  payment  based  on  the  level  of 
services  medically  necessary  to  treat  a 
beneficiary's  condition  as  described  by 
the  ICD-9--CM  diagnostic  codes  used  to 
bill  for  ambulance  services.  We  would 
make  an  exception  to  the  BLS/ALS 
distinction  for  certain  non-Metropolitan 
Statistical  Areas  (non-MSA)  and  cover 
ALS  services  if  certain  criteria  in 
§  410.40(e)  are  met. 


C.  Medical  Necessity 

We  propose  in  §  410.40(c)(1)  that 
ambulance  services  are  covered  by 
Medicare  based  on  the  beneficiary's 
medical  condition.  A  listing  of  medical 
conditions  and  the  proposed 
corresponding  ICD-9-CM  diagnostic 
codes  is  included  in  Addendum  1  of 
this  proposed  rule. 

The  codes  would  indicate  the  need  for 
medically  necessary  BLS  or  ALS  level  of 
ambulance  services.  More  specifically, 
the  ICI>-9-CM  diagnostic  codes  would 
be  used  as  indicators  of  medical 
necessity  by  describing  the  nature  of  the 
symptoms  or  injury;  that  is,  they 
describe  the  beneficiary's  medical 
condition  that  makes  the  ambulance 
transportation  necessary.  If  more 
specific  information  about  the 
beneficiary's  condition  is  available,  that 
information  would  also  be  coded  using 
ICD-9-CM  diagnostic  codes.  More 
specific  information  might  be  available, 
for  instance,  when  a  beneficiary  is 
transferred  from  one  facility  to  another 
and  the  physician  provides  the 
ambulance  personnel  with  pertinent 
information  about  the  beneficiary's 
condition.  While  this  list  is  not 
exhaustive,  it  does  represent  what  we 
have  identified,  through  discussions 
with  the  industry  and  carrier 
representatives,  as  a  range  of  the  types 
of  medical  conditions  to  which 
ambulance  suppliers  currently  respond. 

The  ICD-9-CM  diagnostic  list 
includes  the  code  v49.8.  Other  Specified 
Problems  Influencing  Health  Status.  For 
example,  this  code  would  be  applicable 
when  a  beneficiary  with  end-stage  renal 
disease  needs  regular  dialysis  treatment 
and  cannot  use  regular  transportation 
because  he  or  she  is  bed-confined.  To 
assist  in  determining  medical  necessity 
as  it  relates  to  this  code,  we  are 
proposing  that  for  purposes  of  Medicare 
Part  B,  the  term  bed-confined  is  defined 
as  follows:  "bed-confined"  denotes  the 
inability  to  get  up  from  bed  without 
assistance,  the  inability  to  ambulate, 
and  the  inability  to  sit  in  a  chair  or 
wheelchair.  This  definition  also  applies 
to  the  terms  "bedridden"  and 
"stretcher-bound".  Bed-confined  is  not 
synonymous  with  non-ambulatory  since 
a  paraplegic  or  quadriplegic  person  is 
non-ambulatory  but  spends  a  significant 
amount  of  time  in  a  wheelchair.  Bed- 
confined  is  also  not  synonymous  with 
bed  rest,  a  recommended  state  of  affairs 
that  does  not  exclude  an  occasional 
ambulation  to  the  commode  or  time 
spent  in  a  chair. 

We  recognize  that  unusual 
circumstances  exist  that  warrant  the 
need  for  ambulance  services.  In  these 
circumstances,  the  publication  of  the 


list  does  not  preclude  the  Carrier  from 
accepting  other  1CD-9-CM  diagnostic 
codes  to  describe  a  medical  condition 
that  is  not  included  on  the  list. 
However,  we  believe  that  these 
circumstances  will  be  rare.  The  codes  in 
Addendum  1  of  this  proposed  rule 
would  enable  the  supplier  to  know 
whether  a  claim  may  he  paid  at  the  BLS 
or  ALS  level  of  ambulance  services.  The 
use  of  ICD-9-CM  diagnostic  codes  is 
intended  to  promote  consistency  in 
claims  processing.  Use  of  the  ICI>-9-CM 
diagnostic  codes,  however,  does  not 
make  the  claim  payable  if  the 
beneficiary  could  have  been  transported 
by  other  means.  Proposed  §  410.40(c)(3) 
provides  that  we  will  establish 
guidelines  on  the  use  of  the  designated 
codes  that  would  ensure  medical 
necessity  of  ambulance  services, 
coverage  at  the  appropriate  level,  and 
consistency  in  claims  filing.  We  will,  in 
the  event  that  there  are  subsequent 
revisions  to  the  listing  of  ICD-9-CM 
diagnostic  codes  to  describe  the  medical 
condition  of  the  beneficiary,  publish  the 
updated  listing  of  codes  used  for 
ambulance  services  as  a  Notice  in  the 
Federal  Register. 

Proposed  §  410.40(c)(2)  provides  for 
coverage  of  non-emergency  services 
(including,  but  not  limited  to, 
transportation  for  an  ESRD  beneficiary) 
if  the  ambulance  supplier,  before 
furnishing  services  to  the  beneficiary, 
obtains  a  current  written  physician's 
order  certifying  that  the  beneficiary 
must  be  transported  in  an  ambulance 
because  other  means  of  transportation 
would  be  contraindicated.  The 
physician's  order  must  be  dated  no 
earlier  than  60  days  before  the  date  a 
service  is  furnished.  The  ambulance 
supplier  would  also  be  responsible  for 
obtaining  additional  written 
certifications  for  each  subsequent  60- 
day  period. 

We  believe  the  requirement  for 
physician's  certification  for  scheduled 
ambulance  services  would  ensure  that 
scheduled  ambulance  services  are 
necessary  as  other  means  of 
transportation  would  be 
contraindicated.  Adding  the 
requirement  is  consistent  with  the 
Secretary's  authority  to  ensure  that  all 
claims  for  services  are  reasonable  and 
necessary  in  accordance  with  section 
1862(a)(1)  of  the  Act. 

The  requirement  that  this  certification 
be  renewed  every  60  days  is  consistent 
with  the  Secretary's  authority  under 
section  1835(a)(2)(B)  of  the  Act.  This 
section  ensures,  that,  in  the  case  of 
medical  and  other  health  services 
furnished  by  a  provider,  a  physician 
certifies  that  such  services,  including 
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those  furnished  over  a  period  of  time, 
are  medically  necessary. 

D.  Origins  and  Destinations 

In  §  410.40(d),  we  propose  to  modify 
the  limits  on  origins  and  destinations 
that  currently  appear  in  §  410.40(c).  We 
would  also  remove  reference  to  round- 
trip  ambulance  transportation  of 
inpatients  of  hospitals  and  RPCHs  to 
outside  facilities  from  this  section  since 
this  is  a  Part  A  benefit  and  more 
properly  belongs  in  another  section.  We 
will  consider  the  appropriate  placement 
of  this  text  and  place  it  in  the  proper 
section  in  the  final  rule.  We  would  add 
a  provision  that,  under  Part  B, 
ambulance  transportation  is  permitted 
from  an  SNF  to  the  nearest  supplier  of 
medically  necessary  services  not 
available  at  the  SNF  where  the 
beneficiary  is  an  inpatient,  including 
the  return  trip.  We  would  also  add  a 
provision  that  would  cover  medically 
necessary  ambulance  services  for  an 
ESRD  beneficiary  living  at  home  to  the 
nearest  dialysis  facility  capable  of 
furnishing  the  necessary  dialysis 
services  without  regard  to  whether  that 
dialysis  facility  is  hospital-based.  Thus, 
round-trip  ambulance  services 
furnished  to  a  beneficiary  from  his  or 
her  residence  would  be  covered.  Our 
purpose  in  proposing  this  modification 
is  to  make  §  410.40(d)  consistent  with 
our  policy  of  transporting  beneficiaries 
to  the  nearest  appropriate  facility. 

E.  Consideration  of  a  Coverage 
Exception  for  ALS  services  in  Non- 
Metropolitan  Statistical  Areas 

We  are  concerned  that  our  policy 
determining  the  level  of  Medicare 
payment  based  on  the  level  of  medically 
necessary  services  may  have  some 
negative  impact  on  an  ambulance 
4  supplier's  ability  to  furnish  services  in 
communities  with  small  populations.  In 
addition,  several  industry 
representatives  have  voiced  their 
concerns  that  this  proposed  change 
could  possibly  decrease  access  to 
service  or,  in  extreme  circumstances, 
lead  to  the  collapse  of  some  emergency 
medical  systems.  Additional 
discussions  have  led  us  to  look  further 
at  the  need  for  any  exception  to  these 
rules.  To  help  us  to  better  understand 
the  extent  to  which  a  problem  exists,  or 
could  potentially  exist,  we  are  soliciting 
information  from  interested  parties  on 
the  n*d  for  an  exception  and  the  areas 
where  it  may  apply.  We  are  requesting 
information  that  would  help  identify  the 
sole  suppliers  of  ambulance  services  in 
non-MSAs  and  other  suppliers  that  may 
qualify  for  an  exception.  The 
information  could  include  a  list  of  sole 
suppliers  in  rural  counties  of  a  State,  a 


description  of  the  level  of  services 
offered  by  these  suppliers,  the  size  of 
the  community  they  serve,  the 
population  of  the  service  area,  the 
distance  to  the  nearest  carrier,  the 
number  of  vehicles  operated  by  the 
supplier(s),  time  and  distance  factors 
related  to  providing  service,  and  any 
other  information,  including  relevant 
economic  information  that  would  have 
a  bearing  on  the  need  for  an  exception 
to  our  proposed  coverage  and  payment 
policy. 

The  solicitation  of  information  is  not 
to  determine  whether  an  individual 
supplier  meets  eligibility  requirements 
for  an  exception.  This  is  solely  a  request 
for  information  that  will  assist  us  in 
making  the  final  determination  as  to 
whether  an  exception  process  is 
warranted.  If  we  do  not  receive 
compelling  information  regarding  the 
need  for  an  exception,  we  may  choose 
not  to  provide  an  exception  to  the  rule 
that  suppliers  bill  for  the  level  of 
services  furnished.  If  we  implement  an 
exception  to  our  general  ambulance 
coverage  policy,  we  would  review  the 
need  for  the  policy  within  5  years  after 
we  implement  it.  We  would  want  to 
ensure  that  there  is  a  continued  need  for 
an  exception  and  consider  any  changes 
that  may  be  needed  to  reflect  current 
trends  in  population  and  the  ambulance 
industry. 

To  further  facilitate  our 
understanding  of  this  issue,  we  have 
especially  involved  the  Department's 
Office  of  Rural  Health  Policy  and 
consulted  with  various  industry 
representatives  in  an  effort  to  address 
this  issue  and  consider  alternatives  that 
would  mitigate  negative  impact  on 
communities.  With  these  special 
circumstances  in  mind,  we  have 
examined  what  special  considerations 
may  be  warranted  for  communities. 

Absent  the  detailed  information  we 
are  requesting  through  our  solicitation, 
we  have  developed  two  alternatives  that 
we  could  use  if  we  decide  that  an 
exception  is  warranted. 

Under  our  first,  and  preferred 
alternative,  we  would  propose  in 
§  410.40(e)  to  pay  ambulance  suppliers 
in  non-MSAs  for  the  ALS  level  of 
services  in  all  cases  if  the  State 
Emergency  Medical  Services  (EMS) 
Director  annually  makes  one  of  the 
following  certifications: 

•  The  ambulance  supplier  serves  a 
non-MSA,  is  the  sole  supplier  of  ground 
ambulance  services  in  the  area,  owns 
and  operates  ambulance  vehicles,  and 
furnishes  only  ALS  ambulance  vehicles 
and  staff. 

•  If  there  is  more  than  one  ground 
ambulance  supplier  in  the  non-MSA 
area,  the  ambulance  supplier  seeking 


the  exception  is  located  more  than  40 
miles  from  the  nearest  available  ground 
ambulance  supplier  in  the  area. 

In  order  to  qualify  for  this  exception, 
the  supplier  would  submit  to  the  carrier, 
on  an  amiual  basis,  financial 
information  demonstrating  that  without 
payment  at  the  ALS  level,  the  financial 
impact  would  jeopardize  beneficiary 
access  to  ambulance  services  in  the  area. 
The  supplier  would  also  submit 
information  showing  Medicare 
utilization  of  ambulance  services 
compared  to  total  service;  total  volume 
of  services  furnished  by  the  supplier; 
and  any  other  specific,  pertinent 
information  documenting  the  impact  on 
beneficiaries'  access  to  ambulance 
services  that  might  result  from 
payments  at  the  BLS  level  for  suppliers 
that  have  ALS  ambulances  only.  On  an 
annual  basis,  the  ambulance  supplier 
would  also  be  responsible  for 
submitting  to  the  State  EMS  Director 
information  demonstrating  that  it  meets 
the  established  geographic  exception 
criteria.  Based  on  the  State  EMS 
Director's  certification  of  the  geographic 
criteria  and  the  carrier's  review  of  the 
financial  information,  the  carrier  would 
determine  if  the  ambulance  supplier 
meets  the  requirements  to  qualify  for  an 
exception. 

We  chose  the  40-mile  standard 
because,  after  consultation  with  the 
National  Highway  Traffic  Safety 
Administration,  we  determined  that  40 
miles  is  a  reasonable  indicator  of  access 
to  services.  It  assumes  that  20  minutes 
is  an  acceptable  maximum  response 
time  in  most  areas.  The  establishment  of 
a  distance  criteria  is  consistent  with 
other  access  standards  used  for  rural 
areas,  including  Medicare's  criteria  for 
designating  Sole  Community  Hospitals 
(42  CFR  412.92).  In  addition,  the  use  of 
a  distance  criterion  would  be  relatively 
easy  to  administer  compared  with  other 
possible  criteria.  We  believe  ease  of 
implementation  is  important  because 
the  proposed  exception  would  require 
active  participation  by  the  State  EMS 
Directors  in  certifying  the  ambulance 
suppliers  that  would  qualify  for  the 
exception.  The  National  Highway 
Traffic  Safety  Administration  has 
suggested  that  in  many  cases,  while 
distance  may  be  an  acceptable  criteria, 
time  factors  also  are  important.  We  did 
not  propose  time  factors  in  our  first 
alternative  because  they  would  be 
difficult  to  administer.  Nevertheless,  we 
recognize  that  time  factors  may  be  more 
appropriate  than  distance  in  some  areas 
and  we  would  like  to  receive  comments 
on  this  issue. 

The  second  alternative  we  have 
considered  would  be  to  create  an 
exception  with  criteria  similar  to  those 
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used  for  the  sole  community  hospitals 
under  Medicare's  prospective  payment 
system  for  hospitals.  Under  this 
alternative,  we  would  require  that  the 
State  EMS  Director  certify  that  the 
ambulance  supplier  is  the  sole  supplier 
of  ambulance  services,  or  is  located  in 
an  urban  or  rural  area  (as  defined  in 
§412.62(f)(l)(ii)  and  (f)(l)(iii))  and 
meets  one  of  the  following  conditions: 

•  The  ambulance  supplier  is  located 
between  25  and  35  miles  from  other  like 
ambulance  suppliers. 

•  The  ambulance  supplier  is  located 
between  15  and  25  miles  firom  other  like 
ambulance  suppliers,  but  because  of 
distance,  local  topography,  and  weather 
conditions,  the  travel  time  between  the 
supplier  and  the  other  nearest 
ambulance  supplier  is  at  least  45 
minutes. 

These  criteria  are  much  more  complex 
than  the  first  alternative  and  would  be 
difficult  to  administer.  The  amount  of 
data  that  would  need  to  be  collected  and 
evaluated  would  be  considerable.  It  is 
for  this  reason  that  we  do  not  favor  this 
alternative. 

F.  Limitation  on  Services  Outside  the 
United  States 

We  would  redesignate  §  410.40(d)  as 
§  410.40(f),  "Specific  limits  on  coverage 
of  ambulance  services  outside  the 
United  States,"  without  changing  the 
policy. 

G.  Limitation  on  Liability 

In  coasidering  changes  to  Medicare 
coverage  of  ambulance  services,  we  are 
mindful  of  the  effect  any  changes  may 
have  on  beneficiaries,  particularly  on 
beneficiary  liability  for  payment  of 
services.  We  intend  that  a  beneficiary 
not  pay  for  an  ambulance  service  for 
which  we  deny  payment  because  of  a 
lack  of  medical  necessity,  when  a 
beneficiary  did  not  know  that  the 
service  is  not  covered.  Existing 
regulations  concerning  limitations  on 
liability  under  Medicare  in  §§411.400, 
411.402,  and  411.406  (part  411,  subpart 
K)  would  apply  to  ambulance  services. 
Under  the  limitation  on  liability. 
Medicare  payment  may  be  made  for 
certain  claims  for  a  service  if  we 
exclude  the  service  from  coverage  in 
accordance  with  §41 1.15  (k)  and  section 
1862(a)(1)  of  the  Act  as  not  medically 
necessary.  A  beneficiary  who  did  not 
know  and  could  not  reasonably  have 
been  expected  to  know  that  payment 
would  be  denied  for  a  service  under 
section  1862(a)(1)  of  the  Act  generally 
receives  protection  from  financial 
liability  in  accordance  with  the 
limitation  on  liability  provisions  of 
section  1879  of  the  Act  as  implemented 
by  part  411,  subpart  K  of  our 


regulations.  Similarly,  when  the 
beneficiary  is  protected  and  the 
ambulance  supplier  also  did  not  know 
and  could  not  reasonably  have  been 
expected  to  know  that  payment  would 
be  denied,  the  supplier  also  receives 
protection  from  financied  liability  in 
accordance  with  the  limitation  on 
liability  provision.  In  this  case. 
Medicare  payment  may  be  made  to  the 
supplier. 

A  Medicare  payment  reduction  from 
the  ALS  to  BLS  level  of  services  would 
constitute  a  partial  denial  of  payment 
for  the  ALS  level  of  services.  If  we 
reduce  payment  from  the  ALS  to  the 
BLS  level  of  service  on  the  basis  of  a 
lack  of  medical  necessity  in  accordance 
with  §411. 15(k)  and  section  1862(a)(1) 
of  the  Act,  the  beneficiary  and  supplier 
protections  under  the  limitation  on 
liability  provisions  in  part  411,  subpart 
K  and  section  1879  of  the  Act  would 
apply  to  the  payment  reduction. 

With  respect  to  ambulance  services, 
the  limitation  on  liability  applies  only 
in  a  narrow  range  of  cases  in  which  the 
denial  is  made  under  section  1862(a)(1) 
of  the  Act;  that  is,  because  the  service 
furnished  was  not  reasonable  or 
necessary.  Most  denials  of  Medicare 
payment  for  ambulance  services  are 
made  on  the  basis  of  section  1861(s)(7) 
of  the  Act  and  implementing  regulations 
in  existing  §  410.40  because  the  services 
do  not  meet  the  definition  of  ambulance 
services.  When,  for  example,  ambulance 
services  do  not  meet  the  rule  that  other 
means  of  transportation  would  be 
inappropriate  for  the  beneficiary's 
condition  (proposed  §  410.40(c)),  or 
when  they  violate  the  limits  on  origin 
and  destination  or  the  nearest 
appropriate  facility  rule  (proposed 
§  410.40(d)),  the  statutory  basis  for 
denial  is  section  1861(s)(7)  of  the  Act, 
and  the  limitation  on  liability 
provisions  do  not  apply. 

In  proposed  §  410.40(g),  we  specify 
the  narrow  class  of  medical  necessity 
denials  to  which  the  limitation  on 
liability  provisions  of  part  411,  subpart 
K  apply.  We  state,  however,  that 
§411.404  concerning  criteria  for 
determining  that  a  beneficiary  knew  that 
services  are  excluded  from  Medicare 
coverage  does  not  apply  to  medical 
necessity  payment  denials  for 
ambulance  services. 

Under  this  proposed  rule,  the  use  by 
suppliers  of  written  advance  notices  to 
the  beneficiaries  of  the  likelihood  of 
noncoverage  by  Medicare  of  ambulance 
services  would  not  be  permitted.  We 
believe  it  would  be  inappropriate  to 
allow  an  ambulance  supplier  to  give 
written  advance  notice  of  the  likelihood 
of  noncoverage  or  to  attempt  to  obtain 
an  agreement  from  a  beneficiary  to  pay 


for  ambulance  services  when  the 
circumstances  surrounding  the  need  for 
ambulance  services  usually  do  not 
permit  a  beneficiary  to  make  a  rational, 
informed  consumer  decision. 
Nonetheless,  if  a  supplier  could  not 
have  been  expected  to  know  that  a 
particular  ambulance  service  was  not 
medically  necessary,  the  supplier  would 
also  not  be  held  liable. 

If,  upon  review,  the  carrier  determines 
that  the  services  furnished  were  not 
reasonable  and  necessary,  and  denies 
coverage  of  the  services,  partially  or  in 
full,  the  ambulance  supplier  has  the 
right  to  appeal  the  determination  as 
stated  in  part  405  subpart  H.  Consistent 
with  existing  policy,  the  right  to  appeal 
applies  only  to  those  ambulance 
suppliers  that  accept  assignment.  (This 
would  not  be  an  appropriate  application 
when  the  supplier  does  not  accept 
assigiunent  and  payment  is  made 
directly  to  the  beneficiary.  If  the 
supplier  does  not  accept  assigiunent,  the 
beneficiary  has  the  right  to  appeal.)  It  is 
our  belief,  however,  that  proposed  use 
of  the  ICD-9-CM  diagnostic  codes  to 
describe  the  condition  of  the  beneficiary 
would  provide  suppliers  and  ambulance 
personnel  with  additional  knowledge 
that  they  need  to  make  the  correct 
decision  when  submitting  a  claim  for 
payment.  Therefore,  we  expect  that 
there  would  be  few  instances  when 
there  would  be  appeals. 

H.  Requirements  for  Ambulances 
Services 

1.  Vehicle 

We  propose  in  §410.41(a)  that  a 
vehicle  used  as  an  ambulance  must  be 
designed  and  equipped  to  respond  to 
medical  emergencies  and,  in  non- 
emergency situations,  be  capable  of 
transporting  beneficiaries  with  acute 
medical  conditions.  The  vehicle  must 
also  comply  with  all  relevant  State  and 
local  laws  governing  licensing  and 
certification  of  an  emergency  medical 
transportation  vehicle. 

We  would  also  require  that,  at  a 
minimum,  an  ambulance  contain  a 
stretcher,  linens,  emergency  medical 
supplies,  oxygen  equipment,  and  other 
lifesaving  emergency  medical 
equipment  and  be  equipped  with 
emergency  warning  lights,  sirens,  and 
two-way  telecommunications. 

2.  Vehicle  Staff 

We  propose  in  §410.41(b)(l)  the 
staffing  requirements  for  the  BLS  level 
of  services.  We  propose  that  the  vehicle 
be  staffed  by  at  least  two  persons  each 
trained  to  provide  first  aid  and  certified 
as  an  emergency  medical  technician- 
basic  (EMT-B)  by  the  State  or  local 


32722 


Federal  Register  /  Vol.  62.  No.  116  /  Tuesday.  June  17,  1997  /  Proposed  Rules 


authority  where  the  services  are 
furnished  and  legally  authorized  to 
operate  all  lifesaving  equipment  on 
board  the  vehicle. 

In  §410.41(b)(2}.  we  propose  the 
staffing  requirements  for  the  ALS  level 
of  services.  The  ALS-level  ambulance 
would  include  at  least  two  staff 
members.  One  of  the  staff  members 
must  be  trained  to  provide  basic  first  aid 
at  the  EMT  B  level  and  another  member 
who  must  be  trained  and  certified  as  a 
paramedic  or  as  an  emergency  medical 
technician-advanced  (EMT-A)  who 
must  also  be  trained  and  certified  to 
perform  one  or  more  ALS  services. 
Paramedics  and  emergency  medical 
technicians  must  be  certified  by  the 
State  in  which  the  services  are 
furnished  and  legally  authorized  to 
operate  all  lifesaving  equipment  on 
board. 

3.  Billing  and  Reporting  Requirements 

We  propose  in  §  410.41(c)  that  a 
supplier  must  use  diagnostic  and 
procedure  codes  designated  by  HCFA. 
We  propose  to  designate  the  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codes  describing  the  origin  and 
destination  of  the  services  and  ICD-9- 
CM  diagnostic  codes  describing  the 
beneficiary's  medical  condition  (see 
Addendum  1  of  this  rule)  to  bill  for 
covered  ambulance  services.  We  also 
would  require  that  a  supplier  must,  at 
the  carrier's  request,  complete  and 
return  an  ambulemce  supplier  form 
established  by  HCFA  and  provide 
Medicare  carriers  with  documentation 
of  its  compliance  with  State  and  local 
emergency  vehicle  and  staff  licensure 
and  certification  requirements  (see 
Addendum  2  of  this  rule).  In  this 
paragraph,  we  also  would  require,  upon 
the  carriers  request,  that  the  supplier 
provide  any  additional  information  as 
required,  for  example  when  a  supplier 
does  not  submit  the  required  form  and 
documentation  or  whenever  there  is  a 
question  about  the  supplier's 
documentation  or  there  is  a  question 


about  the  supplier's  compliance  with 
any  of  the  requirements  for  vehicle  and 
staff. 

To  be  covered  ambulance  services,  the 
services  must  be  medically  necessary  in 
accordance  with  section  1862(a)(1)  of 
the  Act.  Medical  necessity  is  usually 
established  on  the  basis  of  the 
description  of  the  beneficiary's 
condition  at  the  time  of  the 
transportation.  Currently,  we  require  the 
use  of  International  Classification  of 
Diseases,  Ninth  Revision,  Clinical 
Modification  (ICD-9-CM)  diagnostic 
codes  on  Part  B  claims  submitted  by 
physicians  as  well  as  by  other  providers. 
Forty-six  of  the  53  Medicare  carriers 
require  the  ambulance  suppliers  to 
include  ICD-9-CM  diagnostic  codes  to 
confirm  medical  necessity. 

As  stated  above,  we  intend  that  all 
suppliers  who  bill  Medicare  for 
ambulance  services  use  the  HCPCS 
codes  describing  origin  and  destination, 
and  the  ICD-9-CM  diagnostic  codes  to 
describe  a  beneficiary's  condition,  based 
on  the  information  firom  the  emergency 
medical  technician  or  paramedic  who 
furnishes  treatment  at  the  scene  and 
during  transportation. 

The  documentation  required  from 
each  supplier  would  ensure  that  the 
vehicles  used  to  furnish  ambulance 
services  are  equipped  and  staffed  to 
respond  to  emergency  situations  and  in 
scheduled  situations  to  be  able  to 
properly  respond  to  acute  care  needs. 
The  ambulance  supplier  form 
requirement  would  ensure  that  the 
documentation  requirements  are  met. 

IV.  Other  Information 

A.  Paperwork  Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 


should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  that  we  solicit 
comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
following  sections  of  this  document  that 
contain  information  collection 
requirements. 

The  information  collection 
requirements  in  §  410.40(c)(2)  require 
the  ambulance  supplier  to  obtain 
certification  from  the  beneficiary's 
physician  to  document  the  beneficiary's 
need  for  non-emergency,  scheduled 
transportation  by  ambulance.  We 
believe  it  is  necessary  to  ensure  that  the 
ambulance  services  are  medically 
necessary.  The  requirement  for  the 
physician's  certification  does  not 
require  a  particular  form  or  format  and 
can  be  simply  a  letter  written  to 
describe  the  beneficiary's  condition  that 
supports  the  need  for  ambulance 
services.  This  could  take  as  little  as  10 
minutes  of  the  physician's  time  per 
patient  and  could  be  used  by  the 
supplier  for  a  60-day  period.  The 
burden  on  the  supplier  is  to  send  in  the 
certification  with  the  first  claim  to  the 
Medicare  carrier  or  intermediary  to 
validate  the  need  for  the  transportation. 
We  do  not  know  how  many  suppliers  or 
beneficiaries  would  be  affected  by  this 
requirement;  however,  we  do  not 
believe  the  number  to  be  substantial, 
nor  do  we  believe  the  burden  to  be 
significant.  The  following  chart  shows 
the  potential  paperwork  burden  that 
may  be  imposed  on  physicians  by  this 
proposed  rule. 


Estimated  Paperwork  Burden  on  Physicians 

CFR  Section 

Estimated  an- 
nual numt)ef 
ot  ambulance 
trips  requiring 
certification 
statements 

Estimated  av- 
erage time  in 

minules  to 
complete  each 

statement 

Estimated  total 

annual  burden 

hours 

410  40(c)(2)    

3,000 

10 

500 

The  information  collection 
requirements  in  §410.41(c)(l)  concern 
treatment  furnished  to  beneficiaries 
transported  by  ambulance.  Suppliers 


would  be  required  to  use  ICD-9-CM 
diagnostic  codes  describing  the 
beneficiary's  condition  to  complete  the 
claims  form  to  bill  the  Medicare 


program  for  payment  for  ambulance 
services.  The  diagnostic  coding  system 
we  propose  to  use  is  a  system  of  ICD- 
9-CM  diagnostic  codes  and  therefore 
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the  transition  bom  the  coding  system 
used  by  the  great  majority  of  suppliers 
to  the  new  system  would  be  seaimless. 
In  addition,  the  use  of  the  new 
diagnostic  codes  would  eliminate  the 
narrative  description  of  the  beneficiary's 
condition  ciurently  required.  Therefore, 
we  believe  this  requirement  would 
lessen  the  existing  information 
collection  burden  on  the  supplier.  The 
time  estimated  to  place  the  correct 
codas  on  the  form  is  approximately  1 
minute.  We  do,  however,  acknowledge 
that  using  the  ICD-9-CM  diagnostic 
coding  system  may  initially  require 
more  time  than  the  estimated  1  minute. 
We  would  like  to  solicit  comments  from 
those  contractors  who  do  not  require 
suppliers  to  submit  claims  with 
diagnostic  codes.  Specifically,  we 
would  like  to  receive  information  that 
will  assist  us  in  determining  how 
problematic,  if  at  all,  required  use  of 
diagnostic  codes  will  be  to  the 
contractor  and  its  suppliers  and  the       * 
costs  associated  with  the 
implementation  of  such  a  requirement. 

Section  410.41(c)(2)  requires  the 
supplier  to  complete  an  ambulance 
supplier  form  and  to  provide 
documentation  of  vehicle  and  staff 
licensure  and  certification  to  the 
Medicare  carrier.  This  simply  requires 
photocopying  documentation  already 
required  by  the  State  or  local  law  and 


in  the  possession  of  the  supplier  and 
sending  those  copies,  along  with  the 
form,  to  the  carrier.  We  would  require 
ambulance  suppliers  to  complete  the 
Ambulance  Supplier  form  on  an  annual 
basis  or  in  keeping  with  licensure  or 
certification  requirements  established 
by  State  or  local  laws.  It  is  our 
understanding  that  an  overwhelming 
number  of  States  require  ambulance 
supplier  licensure  or  certification 
renewal  on  an  annual  basis. 

Our  decision  not  to  state  a  sp>ecific 
time  frame  in  which  ambulance 
suppliers  will  be  required  to  submit  the 
form  took  into  consideration  the 
potential  burden  on  those  suppliers 
operating  in  areas  with  renewal 
requirements  other  than  on  an  annual 
basis.  The  supplier  is  also  required  to 
notify  the  carrier  when  a  new  vehicle  or 
staff  member  is  added  to  the  business. 
Suppliers  will  not  be  required  to 
complete  a  new  form.  Carriers  may 
accept  the  supplier's  statement  and 
accompanying  documentary  evidence 
that  vehicle  and  personnel  requirements 
are  met.  We  believe  receipt  of  this 
documentation  is  necessary  to  ensure 
that  newly  acquired  vehicles  that  will 
be  used  to  furnish  ambulance  services 
are  properly  equipped  and  that  newly 
hired  EtAS  personnel  are  trained  and 
certified  to  provide  the  appropriate  level 
of  emergency  medical  service  to 


respond  to  emergency  situations  and,  in 
non-emergency  situations,  are  able  to 
respond  to  the  acute  care  needs  of  the 
beneficiary.  It  is  estimated  that  the  time 
to  complete  this  form  is  no  more  than 
32  minutes. 

Section  410.41(c)(3)  requires  that  the 
supplier  provide  any  additional 
information  necessary  to  ensure  that  the 
carriers  records  are  complete  and  up-to- 
date.  Although  we  are  unable  to 
estimate  the  time  that  may  be  necessary 
to  meet  this  requirement,  we  do  not 
believe  it  will  take  the  supplier  longer 
than  a  couple  of  minutes  to  copy  and 
send  the  additional  dociunentation. 

Section  410.40(e)  provides  for  the 
criteria  for  our  preferred  alternative  of 
an  exception  to  the  ALS  and  BLS 
payment  criteria  which  will  allow  all 
payments  to  a  supplier  that  met  the 
criteria  to  be  made  at  the  ALS  level.  We 
may  not  include  an  exception  in  the 
final  rule  unless  documentation  is 
furnished  convincing  us  that  an 
exception  process  is  necessary,  but  we 
have  shown  the  potential  paperwork 
biuden  associated  with  our  preferred 
alternative  and  an  alternative  that  is 
spelled  out  in  the  preamble  to  this  rule. 

The  following  chart  shows  the 
potential  paperwork  burden  that  may  be 
imposed  on  the  ambulance  suppliers  by 
this  proposed  rule. 


Estimated  Annual  Supplier  Reporting  Burden 


CFR  Sections 


Estimated 

number  of 

stfnbulance 

suppliers 

9,000 

9.000 

9,000 

(PotentiaO 

3.000. 
(Potential) 

3,000. 


Estimated  av- 
erage burden 
per  response 


Estimated  arv 

nual  burden 

hours 


410.41(c)(1)  ICD-9-CM  diagnostic  codes  ALS/BLS  

410.41(c)(2)  ambulance  supplier  form  and  documentation  „ 

410.41(c)(3)  any  additional  information 

410.40(e)  Annual  submission  of  supporting  financial  documentation  for  an  ALS  exception.  OP- 
TION #1 . 
OPTION  #2  FOUND  IN  THE  PREAMBLE  .- 


1  min. 
32  min. 

2  min. 
60  min. 

60  min. 


150 
4,530 

300 
3.000 

3,000 


We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §§410.40  and  410.41. 

For  comments  that  relate  to 
information  collection  requirements, 
mail  comments  to: 

Health  Care  Financing 
Administration,  Office  of  Financial  and 
Human  Resources,  Management 
Planning  and  Analysis  Stafi^,  7500 
Security  Boulevard,  Room  #C2-26-17 
Baltimore.  Maryland,  21244-1850. 

Mail  a  copy  of  your  comments  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503, 


Attn:  Allison  Herron  Eydt.  HCFA  Desk 
Officer. 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 


V.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prep>are  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  nde  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
pvirposes  of  the  RFA,  all  suppliers  of 
ambulance  services  are  considered  to  be 
small  entities.  Individuals,  carriers,  and 
States  are  not  considered  to  be  "small 
entities". 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
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operations  of  a  substantia]  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
11 02(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  illustrated  below  the  impact  of  this 
regulation  does  not  meet  the  criteria 
under  E.O.  12866  to  require  a  regulatory 
impact  analysis;  however,  the  following 
information,  together  with  information 
provided  elsewhere  in  this  preamble 
constitute  a  voluntarily  analysis  and 
moot  the  requirements  of  the  RFA.  First, 
this  proposed  rule  was  initiated  partly 
because  of  the  concern  over  the  rapid 
increase  in  the  cost  to  the  Medicare 
program  for  furnishing  ambulance 
services  to  beneficiaries.  This  rapid 
increase  in  expenditures  can  be 
attributed  to  a  variety  of  causes  that 
include  the  following: 

•  A  greater  number  of  ambulance 
suppliers  provide  only  the  more 
expensive  ALS  level  of  services  even  if 
only  a  BLS  level  of  services  is 
warranted. 

•  High  costs  for  equipment,  supplies, 
and  trained  persormel  incurred  by  all 
ambulance  suppliers  are  passed  on  to 
the  public. 

•  Provision  of  scheduled  ambulance 
services  to  ESRD  beneficiaries  for 
treatment  or  therapy  to  hospital-based 
facilities  that  may  be  farther  away  from 
the  beneficiary's  home  than 
nonhospital-based  facilities  offering  the 
same  service.  These  transports  cost  the 
Medicare  program  more  because  of  the 
higher  mileage  charges. 

•  Erroneous  Medicare  payment  of 
claims  for  ambulance  services  firom 
suppliers  of  non-emergency  vehicles 
that  transport  beneficiaries  whose 
medical  condition  is  such  that 
transportation  in  an  ambulance  is 
unnecessary. 

Second,  we  believe  the  proposals 
contained  in  this  rule  would  result  in 
the  consequences  outlined  below: 


•  The  requirement  that  ambulance 
services  be  furnished  in  a  vehicle 
equipped  and  staffed  to  respond  to  a 
medical  emergency  or  an  acute  care 
situation  would  improve  the  overall 
quality  of  services  furnished  to 
beneficiaries  and  eliminate  payment  for 
transportation  services  that  are 
furnished  in  a  vehicle  not  equipped  or 
staffed  to  provide  ambulance  services. 
This  particular  aspect  of  the  proposed 
rule  may  cause  some  suppliers  to  have 
to  upgrade  their  vehicles,  equipment,  or 
staff  training  and  certification  so  that 
the  vehicles  meet  the  definition  of  an 
ambulance.  There  may  be  some, 
however,  who  may  not  be  able  to 
upgrade  their  vehicles  or  staff.  We  do 
not  know  how  many  suppliers  this 
requirement  would  affect;  however, 
because  we  believe  the  entities  that  may 
be  affected  by  this  proposal  primarily 
provide  transportation  services,  such  as 
wheelchair  van  transportation,  we  do 
not  believe  the  number  to  be  substantial. 
In  an  effort  to  determine  the  impact  of 
this  proposed  change,  we  are  requesting 
information  from  those  suppliers  of 
ambulance  services  who  will  potentially 
be  affected  by  this  proposal. 

•  The  requirement  for  suppliers  to 
use  ICD-9-CM  diagnostic  codes  to  bill 
ambulance  services  would  promote 
consistency  in  Medicare  carrier 
processing  of  claims  for  ambulance 
services.  The  use  of  these  codes  would 
also  reduce  the  uncertainty  currently 
experienced  by  suppliers  concerned 
about  whether  they  will  receive 
payment  for  their  claims  for  specific 
types  of  services,  because  using  the 
codes  would  assist  suppliers  in  filing 
claims  properly.  The  use  of  the 
appropriate  ICD-9-CM  diagnostic  code 
to  describe  a  beneficiary's  medical 
condition  would  justify  the  need  for 
ambulance  services  and  determine  the 
appropriate  level  of  coverage.  However, 
use  of  the  appropriate  diagnostic  code 
does  not  make  the  claim  payable  if  the 
beneficiary  could  have  been  transported 
by  other  means. 

Medicare  Program  Savings 

[In  millions] 


•  The  application  of  the  limitation  on 
liability  protections  would  provide  a 
safeguard  to  beneficiaries  who  must  use 
ambulance  services  by  ensuring  that 
they  would  not  be  required  to  pay  for 
differences  in  the  amounts  paid  for  BLS 
and  ALS  services.  These  same  limitation 
on  liability  protections  provide 
safeguards  for  the  suppliers  as  well.  For 
example,  if  the  supplier  erred  on  the 
side  of  caution  by  furnishing  an  (ALS 
level  of)  ambulance  service  that  was 
more  costly  than  was  necessary  because 
the  medical  situation  was  less  severe 
than  was  first  thought  to  have  existed, 
the  supplier  would  not  bear  the  adverse 
economic  burden  of  that  decision. 

•  The  requirement  for  physicians  to 
certify  the  need  for  scheduled 
ambulance  services  of  beneficiaries  who 
are  inpatients  to  outside  facilities  to 
receive  therapy  or  treatment  would 
ensure  that  those  beneficiaries  receiving 
the  services  actually  need  them.  Also, 
the  provision  permitting  ESRD 
beneficiaries  to  be  transported  to 
nonhospital-based  facilities  nearest  their 
home  would  be  more  convenient,  since 
they  would  no  longer  have  to  be 
transported  to  hospital-based  facilities 
that  may  be  farther  away.  In  addition, 
for  those  beneficiaries  this  is  a  more 
cost-effective  policy  since  regularly 
transporting  beneficiaries  further  from 
their  homes  would  be  more  costly. 

Third,  if  we  are  convinced  that  an 
exception  to  the  ALS/BLS  rule  is 
necessary,  the  non-Metropolitan 
Statistical  Area  exception  that  would 
permit  coverage  of  the  more  costly  ALS 
level  of  services  in  non-Metropolitan 
Statistical  Areas  could  assure  access  to 
ambulance  services  where  there  is  only 
one  ambulance  supplier.  However  we 
will  create  an  exception  only  if  we 
believe  that  the  rule  would  impose 
financial  hardship  on  isolated  suppliers 
that  cannot  maintain  both  BLS  and  ALS 
vehicles. 

Last,  the  overall  savings  that  this  rule 
would  generate  are  listed  below: 


Fiscal  Years 


1997 

1998 

1999 

2000 

2001 

$50 

$55 

$60 

$65 

$75 

A  primary  concern  in  basing  coverage      mix  of  BLS  and  ALS,  are  not  economical 
and  payment  on  medical  necessity  is  the    and,  as  such,  acknowledge  that  the 
issue  of  ambulance  services  in  sparsely       distributive  effect  of  this  regulation  may 
populated  areas.  We  realize  that  there       'be  perceived  as  uneven  because  billing 
are  areas  where  multiple  ambulances,  a       for  ALS  only  services  occurs  only  in 


some  areas.  In  terms  of  expenditure 
cutbacks  the  estimated  $50  million  in 
spending  reductions  in  the  first  year  out 
of  a  total  of  $1.83  billion  has  been 
determined  to  result  in  a  national 


UMI 
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reduction  of  about  2.7  percent  of  the 
total  expenditiires  for  ambulances 
services.  Through  further  analysis  of 
this  circumstance  we  have  determined 
that  we  can  expect  to  see  that  a  limited 
impact  of  one  half  of  the  anticipated 
cutback  in  payments  (approximately 
$25  million)  would  take  place  in 
northern  California,  Florida, 
Mississippi,  Texas,  and  Ohio,  and  one- 
fourth  of  the  cutback  (another  $12.5 
million)  would  take  place  in  Alabama, 
Arkansas,  Georgia,  Louisiana, 
Oklahoma,  and  Oregon.  We  are  able  to 
identify  these  areas  on  the  basis  of 
regional  patterns  that  reflect  areas  where 
there  is  use  of  predominately  ALS 
services.  There  are,  however,  no 
national  data  identifying  communities 
that  mandate  using  ALS  services 
exclusively.  The  program  used  to 
determine  this  impact  is  aggregated  by 
locality  and  does  not  contain  provider 
specific  information.  Therefore,  while 
we  are  unable  to  determine  exactly  how 
many  suppliers  in  the  aforementioned 
areas  will  be  affected,  we  have 
estimated  the  dollar  impact  by  State  if 
the  areas  furnished  a  mix  of  BLS/ALS 
services  approximating  the  national 
average. 

In  oetennining  what  special 
considerations  may  be  warranted  to 
mitigate  the  possible  negative  impact  on 
non-Metropolitan  Statistical  Areas  of 
the  country,  we  considered  two 
alternatives  as  a  possible  solution. 
Under  the  first  and  preferred  alternative 
we  would  propose  to  continue  to 
reimburse  ambulance  suppliers  in  a 
non-Metropolitan  Statistical  Area  for  the 
ALS  level  of  service  if  the  State  EMS 
Director  can  certify  that  the  ambulance 
supplier  meets  established  criteria.  The 
second  alternative  we  considered  would 
be  to  create  an  exception  with  criteria 
similar  to  those  used  for  sole 
community  hospitals  under  Medicare's 
prospective  payment  system  for 
hospitals.  The  specifics  of  both 
alternatives  are  discussed  at  length  in 
the  preamble.  We  also  had  to  take  into 
consideration  questions  that  were  raised 
that  have  led  us  to  doubt  the  need  for 
any  exception  to  the  proposed  rules.  To 
foster  better  understajadiug  of  this 
problem  or  potential  problem,  we  have 
issued  a  request  for  information  £rom 
interested  parties  on  the  need  for  an 
exception  and  to  help  identify  areas 
where  it  might  apply.  This  aspect  of  our 
analysis  is  also  discussed  at  length  in 
the  preamble. 

If  an  exception  is  implemented,  this 
perceived  "imeven"  impact  may  not  be 
as  significant  in  the  States  listed  above. 
Also,  we  may  find  that  the  overall 
national  impact  is  less  than  anticipated. 
In  any  event,  our  clarification  of  the 


criteria  for  coverage  of  ambulance 
services  should  reduce  allowances  only 
to  those  suppliers  now  receiving 
payments  incorrectly.  The  limitation  on 
liability  provisions  will  protect  both 
beneficiaries  and  suppliers  where  they 
are  "without  fault' 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities,  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas,  X-rays. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions,  Medicare. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INS    RANGE  (SMI) 
BENERTS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.40  is  revised  to  read  as 
follows: 

§410.40    Coverage  of  ambulance  services. 

(a)  Basic  rules.  (1)  Medicare  Part  B 
covers  ambulance  services  if  the 
supplier  meets  the  applicable  vehicle, 
staff,  and  billing  and  reporting 
requirements  of  §410.41  and  the 
medical  necessity  and  origin  and 
destination  requirements  of  this  section. 

(2)  Medicare  Part  B  covers  ambulance 
services  if  Medicare  Part  A  payment  is 
not  made  directly  or  indirectly  for  the 
services. 

(b)  Levels  of  services.  Except  as 
provided  in  paragraph  (e)  of  this  section 
(concerning  ALS  services  furnished  in 
non-MSA  areas)  and  based  on  the  level 
of  services  needed  to  treat  a 
beneficiary's  condition  (as  described  by 
diagnostic  codes  that  HCFA  designates 
for  ambulance  services),  Medicare 
covers  ambulance  services  within  the 
United  States  as  one  of  the  following 
levels  of  services: 

(1)  Basic  life  support  (BLS)  services. 

(2)  Advanced  life  support  (ALS) 
services. 

(c)  Medical  necessity  requirements.  (1) 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section.  Medicare  covers 
ambulance  services  if  they  are  furnished 
to  a  beneficiary  whose  medical 
condition  is  such  that  other  means  of 


transportation  would  be 
contraindicated. 

(2)  Medicare  covers  non-emergency 
transportation  services  if  the  ambulance 
supplier,  before  furnishing  services  to 
the  beneficiary,  obtains  a  current 
written  physician's  order  certifying  that 
the  beneficiary  must  be  transported  in 
an  ambulance  because  other  means  of 
transportation  would  be 
contraindicated.  The  physician's  order 
must  be  dated  no  earlier  than  60  days 
before  the  date  the  service  is  tumished. 

(3)  In  accordance  with  section 
1861(8)(7)  of  the  Act,  HCFA: 

(i)  Establishes  guidelines  on  the  use  of 
diagnostic  codes  that  ensure  the  medical 
necessity  of  ambulance  services, 
coverage  at  the  appropriate  level  of 
service  (BLS  or  ALS),  and  consistency 
in  claims  filing. 

(ii)  Updates  the  guidelines  and  codes 
as  necessary. 

(d)  Origin  and  destination 
requirements.  The  following 
transportation  is  covered: 

(1)  From  any  point  of  origin  to  the 
nearest  hospital,  RPCH,  or  SNF  that  is 
capable  of  furnishing  the  required  level 
and  type  of  care  for  the  beneficiary's 
illness  or  injiuy.  The  hospital  must  have 
available  the  type  of  physician  or 
physician  specialist  needed  to  treat  the 
beneficiary's  condition. 

(2)  From  a  hospital,  RPCH,  or  SNF  to 
the  beneficiary's  home. 

(3)  From  a  SNF  to  the  nearest  supplier 
of  medically  necessary  services  not 
available  at  the  SNF  where  the 
beneficiary  is  an  inpatient,  including 
the  return  trip. 

(4)  For  a  beneficiary  who  is  receiving 
renal  dialysis  for  treatment  of  ESRD  if 
the  requirements  of  paragraph  (c)(2)  of 
this  section  are  met,  from  the 
beneficiary's  home  to  the  nearest  facility 
that  supplies  renal  dialysis,  including 
the  return  trip. 

(e)  Coverage  exception  for  ALS 
services  in  non-MSA  areas.  Medicare 
covers  ambulance  services  as  ALS  level 
of  services  if  the  following  conditions 
are  met: 

(1)  The  State  Emergency  Medical 
Services  Director  makes,  on  an  annual 
basis,  the  following  certification: 

(i)  The  ground  ambulance  supplier 
serves  a  county  or  comparable  New 
England  entity  that  is  not  designated  as 
a  Metropolitan  Statistical  Area  by  the 
Office  of  Management  and  Budget  (that 
is,  a  non-MSA  area). 

(ii)  The  supplier  is  either  the  sole 
supplier  of  ground  ambulance  services 
in  the  area,  or  is  located  more  than  40 
miles  from  any  other  available  ground 
emergency  services  vehicle  in  the  area. 

(iii)  The  supplier  owns  and  operates 
ambulance  vehicles. 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday.  June  17,  1997  /  Proposed  Rules 


(iv)  The  supplier  furnishes  only  ALS 
ambulance  vehicles  euid  staff. 

(2)  The  supplier  submits  annually  to 
the  carrier  financial  information 
demonstrating  that  without  payment  at 
the  ALS  level,  beneficiary  access  to 
ambulance  services  in  the  area  would  be 
jeopardized. 

(f)  Specific  limits  on  coverage  of 
ambulance  services  outside  the  United 
States.  If  services  are  furnished  outside 
the  United  States,  Medicare  Part  B 
covers  ambulance  transportation  to  a 
foreign  hospital  only  in  conjunction 
with  the  beneficiary's  admission  for 
medically  necessary  inpatient  services 
as  specified  in  subpart  H  of  part  424  of 
this  chapter. 

(g)  Limitation  on  beneficiary  liability. 
(1)  If  the  supplier  furnishes  BLS  level  of 
ambulance  services  to  an  individual,  but 
uses  an  ALS-level  vehicle  and  submits 

a  bill  for  Medicare  payment  of  ALS  level 
of  services,  HCFA  partially  denies 
coverage  of  the  services  under 
§411.15(k)  of  this  chapter  because  the 
services  are  not  reasonable  or  necessary 
and  reduces  payment  from  the  ALS 
level  of  services  to  the  BLS  level  of 
services. 

(2)  For  amounts  denied  under 
paragraph  (g)(1)  of  this  section,  the 
provisions  of  §411.404 
notwithstanding,  HCFA  considers 
beneficiaries  to  meet  the  conditions  of 
§411.400(a)(2)  of  this  chapter,  that  is, 
not  to  have  known  or  been  expected  to 
know  that  the  services  are  not  covered 
under  Medicare. 

3.  Section  410.41  is  added  to  read  as 
follows: 

§  41 0.41    Requirements  tor  ambulance 
suppliers. 

(a)  Vehicle.  A  vehicle  used  as  an 
ambulance  must  meet  the  following 
requirements: 

(l)  Be  specially  designed  to  respond 
to  medical  emergencies  or  provide  acute 
medical  care  to  transport  the  sick  and 
injured  and  comply  with  all  State  and 
local  laws  governing  an  emergency 
transportation  vehicle. 


(2)  Be  equipped  with  emergency 
warning  lights  and  sirens. 

(3)  Be  equipped  with 
telecommunications  equipment  to  send 
and  receive  voice  and  data 
transmissions. 

(4)  Be  equipped  with  a  stretcher, 
linens,  emergency  medical  supplies, 
oxygen  equipment,  and  other  lifesaving 
emergency  medical  equipment  as 
required  by  State  or  local  laws. 

(b)  Vehicle  staff— [1]  BLS  vehicles.  A 
vehicle  furnishing  ambulance  services 
must  be  staffed  by  at  least  two  people 
who  meet  the  following  requirements: 

(i)  Are  certified  as  emergency  medical 
technicians-basic  (EMT-B)  by  the  State 
or  local  authority  where  the  services  are 
furnished. 

(ii)  Are  legally  authorized  to  operate 
all  lifesaving  and  life-sustaining 
equipment  on  board  the  vehicle. 

(2)  ALS  vehicles.  In  addition  to 
meeting  the  requirements  of  paragraph 
(b)(1)  of  this  section,  one  of  the  two  staff 
members  must  be  certified  as  a 
paramedic  or  an  emergency  medical 
technician-advanced  (EMT-A)  who  is 
certified  to  perform  one  or  more  ALS 
services. 

(c)  Billing  and  reporting  requirements. 
An  eunbulance  supplier  must  comply 
with  the  following  requirements: 

(1)  Bill  for  ambulance  services  using 
HCFA  designated  procedure  codes  to 
describe  origin  and  destination  and 
HCFA  designated  diagnostic  codes  to 
describe  the  beneficiary's  medical 
condition. 

(2)  Upon  a  carrier's  request,  complete 
and  return  the  ambulance  supplier  form 
developed  by  HCFA  and  provide  the 
Medicare  carrier  with  documentation  of 
emergency  vehicle  and  staff  licensure 
and  certification  requirements  in 
keeping  with  State  and  local  laws. 

(3)  Upon  a  carrier's  request,  provide 
additional  information  and 
documentation  as  required. 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
is  revised  to  read  as  follows: 


Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§424.124    [Amended] 

2.  In  §424.124,  paragraph  (c)(2)  is 
amended  by  removing  the  citation 
"§  410.140"  and  adding  in  its  place  the 
citation  "§410.41". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  )anuary  8.  1997. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  January  29. 1997. 
Donna  E.  Shalala, 

Secretary. 

Addendum  1 

We  would  assign  International 
Classification  of  Diseases  9th  revision. 
Clinical  Modification  (ICD-9-CM) 
diagnostic  codes  to  each  of  the 
following  conditions: 

(Listed  in  the  first  column  are  the 
medical  conditions  that  are  encountered 
most  frequently  by  ambulance  crews. 
The  second  column  contains  the 
corresponding  ICD-9-CM  code(s).  In  the 
third  column  we  have  placed  an  "A" 
denoting  "ALS",  "B"  denoting  "BLS", 
or  "B/A"  denoUng  both  "BLS/ ALS".  If 
only  an  "A"  or  "B"  is  in  the  column,  it 
means  that  the  trip  will  be  paid  as  only 
as  ALS  or  BLS.  If  both  "B/A"  appear, 
while  it  is  expected  that  most  trips  will 
be  BLS,  the  determination  regarding 
which  level  of  service  is  medically 
necessary  will  be  made,  based  on 
documentation  submitted  by  the 
supplier,  at  the  discretion  of  the  carrier. 
Please  note  that  this  list  is  not 
exhaustive.  In  unusual  circumstances 
that  warrant  the  need  for  ambulance 
services,  the  Carrier  may  accept  the  use 
of  other  ICD-9-CM  codes  to  describe  a 
medical  condition  that  is  not  on  this 
Ust). 


Condition 


Atxlominai  Pain 

AtxKWTTial  Electrocardiogram  (EKG) 

Asphyxiation  and  Strangulation  

Backache,  unspecified 

Bums 

Cardiac  Arrest 

Chest  Pain,  unspecified 

Coma  


BLS/ 

ICI>-«-Ch4  Code 

ALS 

Level 

789.00,  789.07 

B/A 

789.09 

794.31 

A 

994.7 

A 

724.5 

8 

949.0,949.1, 

B/A 

949.2,  949.3, 

949.4,  949.5 

427.5 

A 

786.50 

A 

780.01 

B 
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Condition 


Contracture  of  Multiple  Joints _ 

Convulsions  

Delirium,  acute 

Dead  on  Anival  (DOA)  (Cause  unknown;  death  occurring  in  less  than  24  hours  from  onset  of  symptoms) 

Drowning 

Drug  Overdose;  Unspecified  Drug  or  Medicinal  Sut>stance  

Effects  of  Lightning  

Electrocution  and  nonfatal  effects  caused  by  electric  current 

Food  Poisoning;  unspecified  

Head  Injury,  closed _ 

Head  Injury,  open 

Hemon+iage  of  Gastrointestinal  Traict,  unspecified „ 

Hemontiage,  unspecified „ 

Hypothermia 

Injuries,  multiple „ „ 

Injury  to  Eltww,  Forearm  and  Wrist 

Injury  to  Face  and  Neck  

Injury  to  Hand  „ 

Injury  to  Hip  and  Thigh  

Injury  to  Knee,  Ankle,  Leg  and  Foot  

Injury  to  Shoulder  and  Upper  Arm  „ 

Injury  to  Trunk 

Instantaneous  Death _ 

Joint  Pain,  multiple  

Open  Wound,  Unspecified  Eye  Ball  „ 

Other  Artificial  Opening  (e.g.,  preserx^  of  chest  tubes) ...: 

Other  Specified  Problems  Influencing  Health  Status  (e.g.,  bed-confined)  „ 

Pelvis  Pain,  female 

Pelvis  Pain,  male 

Pelvis  Stiffness 

Poisoning,  unspecified  noxious  substance  eaten  as  food  

Respiratory  Arrest 

Respiratory  Distress  

Shock 

Smoke  Inhalatkjn,  Symptomatk: 

Stroke 

Transient  Alteration  of  Awareness  ;. 

Unconscious  „ 

Unspecified  Complication  of  Labor  and  Delivefy  

Wound  Disruption  of  (Dehiscence) ; 


ICO-9-CM  Code 


718.49 
780.3 
293.0 
7982 
994.1 
977.9 
994.0 
994.8 
005.9 
854.0 
854.1 
578.9 
459.0 
991.6 
959.8 
959.3 
959.0 
959.4 
959.6 
959.7 
959.2 
959.1 
798.1 

719.40 
871.9 

V44.48 
V49.8 
625.9 
789.0 

719.55 
989.9 
799.1 

786.09 

785.50 

987.9 

436 

780.02 

780.09 
669.9 
998.3 


BLS/ 
ALS 
Level 


B 

B 

B 

B 

A 

A 

A 

A 

B/A 

A 

A 

B/A 

B/A 

A 

A 

B 

B/A 

A 

B 

B 

B 

A 

B 

B 

B 

B 

B 

B/A 

B/A 

B/A 

B/A 

A 

A 

A 

A 

A 

B/A 

B 

A 

B/A 


Addendum  2 

Note  To:  (Insert  Name  of  Medicare 

Supplier) 
From:  (Insert  Name  of  Medicare  Carrier) 
Subject:  Completion  of  Attached 

Ambulance  Supplier  Form 

The  attached  form  must  be  completed 
by  you  whenever  your  State  and  Local 
laws  require  that  you  update  the 
licensure  of  your  vehicles  and/or  staff. 


We  are  also  requiring  that  this  form  be 
completed  at  the  Carriers  discretion  so 
that  our  agents  will  be  assured  that  they 
have  the  latest  documentation  on  file  to 
make  appropriate  claims  payment 
determinations. 

The  form  is  self  explanatory  and 
therefore  there  are  no  program 
instructions  for  its  completion.  We  do 
not  expect  that  it  will  take  longer  than 


30  minutes  to  answer  the  questions  and 
will  require  only  another  minute  or  two 
to  copy  and  attach  the  photocopies 
supporting  the  response  to  some  of  the 
questions. 

If  you  have  any  questions  about 
completing  this  form  please  contact  us 
at  (fill  in  the  telephone  number  and  or 
address  of  the  carrier). 

BHJJNQ  CODE  412l>-01-l> 
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Addendam  2 


AMBULANCF  SIIPPMFII  FQRM 


1.  Name  of  Ambulance  Company      _ 
Pie:4^»  list  the  legal  business  name 

Medicare  Provider  Number 


2.  Business  Address 


Mailing  Address 


Post  OfTice  Boxes  and  Drop  Boxes  are  not  acceptable  as  a  physics!  huttne^^  addrp^t; 


3    Owner' s  Name(s) 

iurnafy  all  individuals  and  their  social  security  numbers  or  entities  who  have 
ownership  or  controlling  interest  For  each  owner,  ffUl  in  all  of  the  requested 
information. 


Owner's  Address 


Telephone  Number(s) 


4.  Business  Telephone  Number(s) 

List  Telephone  Numbers  for  all  locations.  The  business  tdephont  V'en 

be  numbers  where  patients  or  customers  can  reach  you  or  register  compi h   «  x. 

5.  Federal  Tax  Identification  Number 


*  ti  *> " 


6.  License  Number 

A  copy  of  your  current  license/certificate  must  be  subminei  h  u  ?  tri-v  fr*  rn     i  t)r 

ffTe,!Jv-  ,;,^;r  .,   d  ''u  t ration  date  must  be  stated  on  tht  ih  r^M^  (friifu-mt-    t'-vyHram 
iMWMt'ii!  >*.  ^';   !.,; -i  !■">'  - ;j - cd  ou  thcsc  datcs.  You  n  um  r*"'-^ 't^Mhi-' '^ffu  ?*  »*Hh  it 
■u  '^i:'    'i:^-wai  license/certificate  in  order  to  recei>f  v^^nu-fv  HUr-  :hf 

-UMfHn.-^  ■Mie, 

4,11  f>f  the  following  criteria  must  be  met  in  order  to  be  approved  by  M  ♦  .i  =  d       1 1 
adiiiuonal  space  is  needed,  please  add  an  attachment 
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7.  What  IS  the  total  number  of  licensed  cert  sfjwi  am{)uianM*>  la  your  fleet? 
Identifv  ail  of  the  ambutances  m  your  fleet  and  iheir  iocauon 


#  1/     Make 


Model 


Year 


Location 


#2.       Make 


Model 


Year 


Location 


8.  Do  vojur  artibuiances  hav  r  the  ronowing    please  respond  accordingly  for  each 

a^^'u  an.  e  in  your  tieet 


(A)   First  Aid  Supplies  ? 


#l:Yes 


No 


#2:  Yes 


No 


(B)  Oxygen  Equipment  ? 


#l:Ycs 


#2:  Yes 


No 


No 


(C  )Other  Safety  and  Lifesaving  Equipmott  ? 


#1  Yes No 


#2  Yes No_ 


#1 


#2 


Do  your  ambulances  have  the  roljowing  communication?!  de^icf<i  ? 
F  ease  respond  accordingly  for  each  ambularce  in  your  fleet 


(A)  Two-way  telecommunications  radio  ?      #1  Yes . 


No 


UMI 
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#2  Yes 


No 


(B)  Portable  Communication  ? 


#1  Yes 


#2  Yes 


No 


No 


(C  )  Warning  Lights  ? 


#1  Yes 


No 


#2  Yes 


No 


(D)  Sirens  ? 


#1  Yes 


No 


#2  Yes 


No 


9.  Do  vou  provide  the  foliowine  level  of  service; 


(A)  Basic  Life  Support  (BLS) 


Yes 


No 


How  many  of  your  ambulances  are  licensed/certified  to  provide  this  level  of  service  ? 


(B)  Advanced  Life  Support  (ALS) 


Yes 


No 


How  many  of  your  ambulances  are  licensed/certified  to  provide  this  level  of  service  ? 


(C  )  Air  Ambulance  Service 


Yes 


No 


*  Please  provide  written  documentation  of  certification  from  the  authoi  ut  i  ^caic  vi 
local  licensing  and  regulatory  agency  for  each  vehicle. 

10.  How  many  crew  members  do  you  send  on  each  run  ?  Please  respond  accordingly  for 
each  ambulance  in  your  fleet 

#1  


#2 


1 1 .  Please  list  the  name  of  each  crew  member  and  their  individual  training  (i.e.,  CPR,  First 
Aid,  ACLS  etc.).  A  copy  of  their  certificate(s)  of  training  ?!  js       attached. 

Name: 
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Training: 


Name: 


Training: 


••  I  K  V  [  I  ( >  \  12  SHOULD  BE  COMPLETED  BY  CERTIFIED  BLS 

COMFANiES  ONLY 


12.  Do  you  bill  Method  1,  an  all  inclusive  base  rate  ?  Yes . 


No 


Do  you  bill  Method  2,  base  rate  phis  a  separate  charge  for  mileage  ? 


Yes 


No 


Do  you  bill  Method  3,  base  rate  plus  a  separate  charge  for  supplies  ? 


Yes 


No 


Do  you  bill  Method  4,  separate  charges  for  services,  mileage,  and  supplies  ? 


Yes 


No 


Are  vou  certified  to  oerform  defibrillation  "^  Yes 

(if  vfj.,  a  cup}  oi  iiii  iffiiftcation  mu^i  be  attached) 


No 


••         Qi  FST!()%  \y  <H()l  !  H  BF  .  OVUM  ^ 


BY  CERTIFIED  ALS 


13.  Do  you  bill  Method  1 ,  an  all-inclusive  base  rate  ?  Yes No 

Do  you  bill  Method  2,  base  rate  plus  a  separate  charge  for  mileage  ? 


Yes 


No 


Do  you  bill  Method  3,  base  rate  plus  a  separate  charge  for  supplies  ? 


Yes 


No 


Do  you  bill  Method  4,  separate  charges  for  services,  mileage,  and  supplies  ? 


Yes 


No 


Are  you  certified  to  perform  defibrillation  ?  Yes 

(If  yes,  a  copy  of  the  certification  must  be  attached) 

Name  of  Medical  Director: 


No 


14.  What  geographic  area  do  you  serve  ? 


ISS 


15.  Has  your  company,  any  owner  or  employee  ever  been  excluded  from  participation  in 
the  Medicare/Medicaid  program  ?  Yes No 

If  yes,  under  what  name(s) ,  legal  business  name  and  owner(s),  did  the  exclusion  occur  ? 


Please  list  prior  Medicare  Identification  Number(s) 
Please  list  name  of  prior  Carrier 


(If  service  was  provided  to  Medicaid  program  please  Ibt  prior  Medicaid  number 
and  the  State  where  service  was  provided.) 

16.  You  agree  to  notify  this  office  of  any  change  in  operation,  ownership  or  revocation  of 
license.  It  is  also  understood  that  representatives  from  the  Medicare  Office  may  make 
on-site  inspections  at  any  time. 


I  have  read  and  agree  to  the  above  by  signing  below  on  thb day  of. 

In  the  year  of        ^ 


Name: 


Title: 


Signature: 


UMI 
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[FR  Doc.  97-15829  Filed  6-16-97;  8:45  am) 

BILUNG  COD€  4120-01-C 


DEPARTMENT  OF  THE  INTERIOR 

r'sh  ^ni  Wi'di'fp  Se^vlr  p 
50Cc-F3^17 

RIN  1018-AB73 

i: ''oancjefeo  a-d  :>'3.j:e>''»c  A''ldlife 
ano  C3'a!^is,  Notice  y'  ^»eco"C; 
'-•ieopening  o*  Commen!  Penoc  on 
'-■•'opos'Jd  Endanqerec  Status  *orthe 
''en,nsu>ar  Ranges  "opu  a'.o'-  of  the 
Desert  aighorn  Sneep 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule,  notice  of  second 
reopening  of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  a  second  reopening  of 
the  comment  period  on  the  proposed 
endangered  status  for  the  Peninsular 
Ranges  population  of  desert  bighorn 
sheep  [Ovis  canadensis).  On  April  7, 
1997,  the  Service  reopened  the 
comment  period  to  acquire  additional 
information  from  interested  parties,  and 
to  resume  the  proposed  listing  action 
(62  FR  16518).  In  addition,  the  Service 
sought  public  comment  on  various 
articles  and  reports  concerning  the 
distinctiveness  and  status  of  bighorn 
sheep  in  the  Peninsular  Ranges.  Because 
of  a  request  to  allow  for  further 
development  of  biological, 
distributional,  and  status  information  on 
the  bighorn  sheep,  the  comment  period 
is  reopened  again  for  another  15  days. 

DATES:  The  public  comment  period 
closes  July  2, 1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  Written  comments, 
materials  and  data,  and  available  reports 
and  articles  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Carlsbad  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address 

FOR  FURTrtEH  iN^-OR.NlAIiON  -UN; ACT: 
Peter  Sarensen,  at  the  address  listed 
above  (telephone  760/431-9440, 
facsimile  760/431-9618). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Peninsular  Ranges  population  of 
the  desert  bighorn  sheep  occurs  along 
desert  slopes  of  the  Peninsular  Ranges 
from  the  vicinity  of  Palm  Springs, 
California,  into  northern  Baja  California, 
Mexico.  Depressed  recruitment,  habitat 
loss  and  degradation,  disease,  loss  of 
dispersal  corridors,  and  random  events 
(e.g.,  drought)  affecting  small 
populations  threaten  the  desert  bighorn 
sheep  in  the  Peninsular  Ranges. 

On  May  8,  1992,  the  Service 
published  a  rule  proposing  endangered 
status  for  the  Peninsular  Ranges 
population  of  the  desert  bighorn  sheep 
(57  FR  19837).  The  original  comment 
period  closed  on  November  4, 1992.  The 
Service  was  unable  to  make  a  final 
listing  determination  regarding  the 
bighorn  sheep  because  of  a  limited 
budget,  other  endangered  species 
assignments  driven  by  court  orders,  and 
higher  listing  priorities.  In  addition,  a 
moratorium  on  listing  actions  (Public 
Law  104-6),  which  took  effect  on  April 
10,  1995,  stipulated  that  no  funds  could 
be  used  to  make  final  listing  or  critical 
habitat  determinations.  Now  that 
funding  has  t)een  restored,  the  Service  is 
proceeding  with  a  final  determination 
for  the  Peninsular  Ranges  population  of 
the  desert  bighorn  sheep. 

Due  to  the  length  of  tune  that  has 
elapsed  since  the  close  of  the  initial 
comment  period,  changing  procedure 
and  biological  circumstances  and  the 
need  to  review  the  best  scientific 
information  available  during  the 
decision-making  process,  the  Service 
reopened  the  comment  period  for  30 
days  on  April  7,  1997  (62  FR  16518). 
Moreover,  the  Service  reopened  the 
comment  period  to  ensure  that  this 
proposed  listing  of  a  population  of 
desert  bighorn  sheep  is  consistent  with 
Service  policy  published  on  February  7, 
1996,  regarding  the  recognition  of 
distinct  vertebrate  population  segments 
(61  FR  4722).  This  policy  requires  that 
distinct  population  segments  be  discrete 
firom  other  populations  of  the  species, 
be  biologically  and/or  ecologically 
significant  to  the  species,  and  meet  the 
standards  of  an  endangered  or 
threatened  species  under  section  4(a)  of 
the  Act.  On  May  6, 1997,  the  Service 
received  a  request  from  Mr.  Francis  D. 
Logan,  Jr.,  a  representative  of  a 
landowner  potentially  affected  by  this 
proposal,  to  hold  a  public  hearing  and 
to  extend  the  comment  period  to  allow 
for  the  development  of  further 
biological,  distributional,  and  status 
information  on  the  bighorn  sheep. 
Though  the  Service  will  not  hold  a 
hearing,  the  Service  reopens  the 


comment  period  for  15  days.  In  this 
regard,  the  following  recent  articles  and 
reports  contained  in  Service  files, 
including  other  non-cited  information, 
remain  available  for  public  review: 

Berger,  J.  1990.  Persistence  of  different -sized 
populations:  An  empirical  assessment  of 
rapid  extinctions.  Conservation  Biology 
4:91-98. 

Bleich.  v..  C.  J.  D.  Wehausen,  and  S.  A.  Holl. 
1990.  Desert-dwelling  mountain  sheep: 
Conservation  implications  of  a  naturally 
fragmented  distribution.  Conservation 
Biology  4:383-390. 

Bleich,  v.,  C.  /.  D.  Wehausen,  R.  R.  Ramey 
n,  and  J.  L  Rachel.  1997. 
Metapopulation  theory  and  mountain 
sheep:  Implications  for  conservation. 
Pages  353-373  in  D.  R.  McCuUough, 
editor.  Metapiopulations  and  Wildlife 
Conservation,  Island  Press,  Washington, 
D.C. 

Bighorn  Institute.  1996.  Summary  of  the  San 
Jacinto  Mountains  helicopter  survey  of 
Peninsular  bighorn  sheep,  unpublished 
report,  2  pp. 

Bighom  Institute.  1996.  Summary  of  the 
Santa  Rosa  Mountains  helicopter  survey 
of  Peninsular  bighom  sheep, 
unpublished  reptort,  3  pp. 

Boyce,  W.  M..  P.  W.  Hedrick.  N.  E.  Muggli- 
Cockett,  S.  Kalinowski,  M.  C.  T.  Penedo, 
ondR.  R.  Ramey  n.  1997.  Genetic 
variation  of  major  histocompatibility 
complex  and  microsatellite  loci:  A 
comparison  in  bighom  sheep.  Genetics 
145:421-433. 

DeForge,  J.  R.,  E.  M.  Barrett,  S.  D.  Ostennann, 
M.  C.  Jorgensen.  and  S.  G.  Torres.  1995. 
Population  dynamics  of  Peninsular 
bighom  sheep  in  the  Santa  Rosa 
Mountains,  California.  Desert  Bighom 
Council  Trans.  39:50-57. 

R.  R.  Ramey  n.  1995.  Mitochondrial  DNA 
variation,  population  structure,  and 
evolution  of  mountain  sheep  in  the 
south-western  United  States  and  Mexico. 
Molecular  Ecology  4:42&-439. 

Rubin,  E.,  and  W.  Boyce.  1996.  ResulU  of 
helicopter  siuvey  conducted  in  Anza- 
Borrego  Desert  State  Park,  unpublished 
memo  to  Steve  Torres  (CDFG  Bighom 
Sheep  Coordinator]  and  project 
collaborators.  6  pp. 

Wehausen,  J.  D.,  and  R.  R.  Ramey  D.  1993. 
-  A  morphometric  reevaluation  of  the 
Peninsular  bighom  subsp>ecies.  Desert 
Bighom  Council  Trans.  37:1-10. 

Regarding  the  above  articles  and 
reports,  the  Service  particularly  seeks 
information  concerning: 

(1)  the  biological  and  ecological 
distinctiveness  of  bighom  sheep  in  the 
Peninsular  Ranges  from  other 
populations  of  bighom  sheep; 

(2)  other  biological,  commercial,  or 
other  relevant  data  on  any  threat  (or  lack 
thereof)  to  bighom  sheep  in  the 
Peninsular  Ranges;  and 

(3)  the  current  size,  ntunber,  or 
distribution  of  bighom  sheep 
populations  in  the  Peninsular  Ranges. 
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Written  comments  may  now  be 
submitted  until  July  17. 1997  to  the 
Service  office  in  the  ADDRESSES  section. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16  U. 
S.  C.  1531  efseq.j. 

Dated:  June  9. 1997. 
Thomas  I.  Dwyer. 
Acting  Regional  Director.  Region  1. 
(FR  Doc.  97-15807  Filed  6-16-97;  8:45  ami 
BUJJNG  CODE  4310-«5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  600 
p.D.  120996A] 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat  (EFH);  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  will  hold  a 
public  meeting  in  San  Francisco.  CA.  to 
provide  an  additional  opportunity  on 
the  west  coast  for  public  input  on  the 
proposed  rule  to  implement  the 
essential  fish  habitat  (EFH)  provisions  of 
the  Magnuson  Act. 

DATES:  The  meeting  is  scheduled  to  be 
held  on  July  2, 1997.  from  1  p.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  North,  275  South 
Airport  Boulevard,  South  San  Francisco. 
CA.  Requests  for  special 
accommodations  should  be  addressed  to 
Office  of  Habitat  Conservation, 
Attention:  EFH.  NMFS,  1315  East- West 
Highway.  Silver  Spring,  MD  20910- 
3282;  telephone:  301/713-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Crockett,  NMFS.  301/713-2325. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  issued  proposed  regulations 
containing  guidelines  for  the 
description  and  identiHcation  of  EFH  in 
fishery  management  plans,  adverse 
impacts  on  EFH,  and  actions  to  conserve 
and  enhance  EFH  on  April  23,  1997  (62 
FR  19723).  Notices  to  extend  the 
comment  period  were  published  in  the 
Federal  Register  on  May  19,  1997,  (62 
FR  27214)  and  again  on  June  12,  1997 
(62  FR  32071).  The  regulations  would 


also  provide  a  process  for  NMFS  to 
coordinate  and  consult  with  Federal  and 
state  agencies  on  activities  that  may 
adversely  affect  EFH.  The  guidelines  are 
required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
purpose  of  the  rule  is  to  assist  fishery 
management  councils  in  fulfilling  the 
requirements  set  forth  by  the  Magnuson- 
Stevens  Act  to  amend  their  FMPs  to 
describe  and  identify  EFH,  minimize 
adverse  effects  on  EFH.  and  identify 
other  actions  to  conserve  and  enhance 
EFH.  The  purpose  of  the  coordination 
and  consultation  provisions  is  to  specify 
procedures  for  adequate  consultation 
with  NMFS  on  activities  that  may 
adversely  affect  EFH. 

Special  Acconunodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Lee  Crockett  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  12. 1997. 
Junes  P.  Burgeis, 

Director,  Office  of  Habitat  Conservation, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-15873  Filed  6-16-97;  8:45  ami 
BILLING  CODE  3610-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  679 

[Docket  No.  970520118-7118-01;  I.D. 
050197A] 

RIN  0648-AJOO 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Individual  Fishing 
Quota  Program;  Standard  Allowances 
for  Ice  and  Slime 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  establish  standard 
allowances  for  ice  and  slime  found  on 
unwashed  Pacific  halibut  and  sablefish 
landed  in  the  Individual  Fishing  Quota 
(IFQ)  fisheries  for  these  species  and 
incorporate  them  into  the  conversion 
factors  for  halibut  and  product  recovery 
rates  for  sablefish  used  by  NMFS  to 
debit  IFQ  accounts.  This  action  is 
necessary  to  correct  inaccuracies  in  the 


accounting  process  for  landed  IFQ 
product  that  are  currently  occurring 
because  up  to  15  percent  of  the  industry 
participants  have  been  adjusting  the 
"initial  accurate  weight  of .  .  .  product 
obtained  at  the  time  of  landing"  by  up 
to  9  percent  to  account  for  ice  and 
slime.  Such  adjustments  are  not  allowed 
under  the  existing  regulations.  The 
proposed  rule  would  maintain  the 
requirement  that  all  processors  must 
report  the  actual  scale  weight  at  the  time 
of  landing  with  no  adjustments,  but 
would  revise  the  conversion  factors  and 
recovery  rates  used  by  NMFS  for 
debiting  IFQ  accounts  to  include  a 
standard  allowance  for  ice  and  slime 
found  on  landed  IFQ  product. 
DATES:  Comments  must  be  received  by 
July  17,  1997. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
NMFS,  709  West  9th  Street,  Room  453. 
Juneau.  AK  99801,  or  P.O.  Box  21668. 
Juneau.  AK  99802,  Attn:  Lori  J.  Gravel. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review 
for  this  action  may  be  obtained  from  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  groundffsh  fisheries  of  the 
Gulf  of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  in  the  exclusive 
economic  zone  are  managed  by  NMFS 
pursuant  to  the  fishery  management 
plans  (FMPs)  for  groundfish  in  the 
respective  management  areas.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  16  U.S.C. 
1801  et  seq.,  and  are  implemented  by 
regulations  for  the  U.S.  fisheries  at  50 
CFR  part  679.  The  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act).  16 
U.S.C.  773  et  seq.,  authorizes  the 
Council  to  develop,  and  NMFS  to 
implement,  regulations  applicable  in 
Convention  waters  to  allocate  halibut 
fishing  privileges  among  U.S.  fishermen. 

Under  these  authorities,  the  Council 
developed  the  IFQ  program,  a  limited 
access  management  system  for  the  fixed 
gear  Pacific  halibut  and  sablefish 
fisheries.  NMFS  approved  the  IFQ 
program  in  November  1993  and  fully 
implemented  the  program  beginning  in 
March  1995.  The  Magnuson-Stevens  Act 
and  the  Halibut  Act  authorize  the 
Council  and  NMFS  to  make  regulatory 
changes  to  the  IFQ  program  that  are 
consistent  with  the  FMPs  and  that  are 
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necessary  to  conserve  and  manage  the 
fixed  gear  Pacific  halibut  and  sablefish 
fisheries. 

Rationale  for  Establishing  Standard 
Allowances  for  Ice  and  Slime 

Accurately  accounting  for  the  harvest 
of  IFQ  species  is  one  of  the  important 
features  of  the  IFQ  program.  This  action 
is  being  proposed  to  prevent  inaccurate 
accounting  of  harvests  caused  by  up  to 
15  percent  of  the  industry  adjusting  by 
up  to  9  percent  the  "initial  accurate 
weight  of .  . .  product  obtained  at  the 
time  of  landing"  they  are  required  to 
report  to  NMFS  to  account  for  ice  and 
slime  on  unwashed  Pacific  halibut  and 
sablefish  managed  under  the  IFQ 
program.  The  present  regulations 
neither  establish  standard  allowances 
for  ice  and  slime  nor  allow  participants 
to  adjust  the  weights  for  reporting 
purposes  to  account  for  ice  and  slime. 

NMFS  believes  that  allowances  for  ice 
and  slime  should  be  made  when  it 
debits  an  IFQ  account  and  proposes  to 
apply  uniform  allowances  for  unwashed 
product.  To  ensiuB  that  NMFS  can 
determine  the  actual  amount  of  Pacific 
halibut  and  sablefish  harvested  by 
participants,  deductions  caxmot  be 
allowed  to  vary  &om  0  to  9  percent  as 
anecdotal  information  from  the  industry 
suggests  and  must  be  applied  to  all 
product  containing  ice  and  slime. 

Further,  anecdotal  reports  from  the 
industry  indicate  that  some  purchasers 
of  IFQ  halibut  and  IFQ  sablefish  have 
used  deductions  as  a  method  to  induce 
participants  to  deliver  their  harvest  to 
them.  For  instance,  if  a  purchaser  of  IFQ 
product  uses  a  larger  percentage 
deduction  for  ice  and  slime,  a  smaller 
amount  of  IFQ  halibut  or  IFQ  sablefish 
is  reported  for  debiting  a  participant's 
IFQ  account.  This  mediod  of 
"captiuing"  a  participant's  business  is 
unfair  to  other  purchasers  of  IFQ  halibut 
and  sablefish  who  do  not  make  any 
adjustment  or  who  at  least  use  a  smaller, 
more  accurate  percentage  for  the 
deduction,  and  could  harm  the  resource, 
a  portion  of  which  is  being  harvested 
but  not  accounted  for,  because  it  is 
reported  as  "ice  and  slime"  by  the 
purchaser.  Establishing  standard 
allowances  for  ice  and  slime  and  having 
NMFS  apply  them  for  all  participants 
would  "level  the  playing  field"  for  IFQ 
purchasers  and  participants. 

This  proposed  rule  would  incorporate 
in  the  conversion  factors  used  by  NMFS 
when  debiting  halibut  IFQ  accounts  a 
standard  allowance  for  ice  and  slime  for 
unwashed  IFQ  halibut  product  of  2 
percent.  This  sdlowance  is  based  on 
long-standing  industry  convention.  For 
example,  the  Canadian  Department  of 
Fisheries  and  Oceans,  uses  a  2-percent 


allowance  for  ice  and  slime  on  its 
Halibut  Validation  Log.  This  allowance 
has  been  accepted  by  the  International 
Pacific  Halibut  Commission,  the 
international  body  entrusted  with  the 
primary  responsibility  for  managing 
Pacific  halibut.  Processors  in  the  United 
States  have  also  used  a  2-percent 
allowance  for  ice  and  slime  when 
purchasing  unwashed  Pacific  halibut. 

This  proposed  rule  also  would 
incorporate  in  the  product  recovery 
rates  used  by  NMFS  when  debiting 
sablefish  IFQ  accounts,  a  2-p>ercent 
allowance  for  ice  and  slime.  While  a  2- 
percent  allowance  was  proposed  by 
members  of  the  fishing  industry, 
relatively  little  data  exist  on  the 
proportion  of  ice  and  slime  in  sablefish 
landings,  since  sablefish  is  a  newly 
exploited  fishery  resoiut:e  when 
compared  to  Pacific  halibut.  NMFS 
particularly  requests  comments  on  the 
appropriateness  of  a  2-percent 
deduction  for  ice  and  slime  for 
unwashed  IFQ  sablefish. 

Management  Action  That  Would 
Establish  Standard  Allowances  for  Ice 
and  Slime  for  IFQ  Halibut  and 
Sablefish  Products  Landed  Unwashed 

This  proposed  rule  would  revise  the 
conversion  factors  and  product  recovery 
rates  used  by  NMFS  when  debiting  IFQ 
accounts  to  provide  a  2-percent 
allowance  to  account  for  ice  and  slime 
on  IFQ  halibut  and  IFQ  sablefish 
products  landed  unwashed.  The 
conversion  factors  and  recovery  rates 
would  not  be  used  for  IFQ  halibut  or 
IFQ  sablefish  products  landed  washed 
since  ice  and  slime  would  be  removed 
by  washing  before  weighing.  Because 
conversion  factors  and  product  recovery 
rates  are  applied  by  NMFS  by  product 
code,  the  following  new  product  codes 
would  be  established  and  codified: 
Product  code  51 — Whole  fish/food  fish 
with  ice  and  slime  (sablefish  only); 
product  code  54 — Gutted  only  with  ice 
and  slime  (Pacific  halibut  and 
sablefish);  product  code  55 — Headed 
and  gutted  with  ice  and  slime  (Pacific 
halibut  only);  product  code  57 — Headed 
and  gutted,  Western  cut,  with  ice  and 
slime  (sablefish  only);  and  product  code 
58 — Headed  and  gutted.  Eastern  cut, 
with  ice  and  slime  (sablefish  only).  The 
IFQ  landing  report  regulations  would 
continue  to  require  that  the  participants 
accurately  report  the  scale  weight 
actually  measured  at  time  of  landing 
without  any  adjustments.  Recording  any 
amount  on  the  IFQ  landing  report  that 
is  different  fi^m  the  scale  weight 
actually  measiued  at  time  of  landing 
would  be  a  violation  subject  to  penalty. 


Other  Changes  That  Would  Be  Made  by 
This  Action 

The  following  changes  would  be 
made  to  the  regulatory  text  found  at  50 
CFR  679.5(l)(l)(iv)  and  50  CFR  679.42(c) 
to  clarify  ambiguities  concerning  IFQ 
program  requirements  and  deducted 
amounts. 

First,  the  information  required  by  50  ^ 
CFR  679.5(l)(l)(iv)  to  be  reported  by  IFQ 
landing  reports  would  be  clarified  by 
changing  the  words  "fish  product 
weight  of  sablefish  and  halibut  landed" 
to  "the  scale  weight  actually  measured 
at  the  time  of  landing  of  the  halibut  or 
sablefish  product." 

Second,  the  requirement  to  "sign  any 
required  fish  ticket"  in  §  679.42(c)(3) 
would  be  separated  irom  the 
requirement  to  sign  the  IFQ  landing 
report.  Separating  those  requirements 
would  clarify  that  the  IFQ  landing 
report  is  the  exclusive  source  of  data 
used  by  NMFS  to  debit  an  IFQ  account 
This  was  always  the  case, 
notwithstanding  the  confusion  caused 
by  the  two  requirements  being 
combined  in  the  current  regulations. 
Deductions  to  an  IFQ  account  would 
continue  to  be  calculated  by  NMFS 
using  the  scale  weight  actually 
measured  at  the  time  of  landing  and 
reported  on  the  IFQ  landing  report  and, 
if  halibut,  multiplying  by  the 
appropriate  conversion  factor,  or  if 
sablefish,  dividing  it  by  the  appropriate 
product  recovery  rate  based  on  the 
product  code  reported  in  the  IFQ 
landing  report.  The  scale  weight 
actually  measured  at  the  time  of  landing 
(referred  to  in  the  current  regulations  as 
initial  acciu^te  scale  weight  of  the 
[halibut  or  sabiefishj  product  obtained 
at  the  time  of  landing)  and  reported  in 
the  IFQ  landing  report  would  continue 
to  be  the  exclusive  source  used  by 
NMFS  to  make  all  other  IFQ 
calculations  (e.g.,  underages  and  the  10- 
percent  adjustment  policy). 

Third,  the  regulatory  text  in 
§  679.42(c)(3)  (i)  and  (ii)  explaining 
exactly  what  amoimt  for  debit  against  an 
IFQ  account  must  be  reported  to  NMFS 
would  be  eliminated,  since  that  will 
now  appear  in  50  CFR  679.5(l)(l)(iv), 
the  remaining  language  in  §  679.42(c)(3) 
(i)  and  (ii)  would  be  moved  to 
§  679.42(c)(2),  and  new  language  would 
be  added  to  §  679.42(c)(2]  specifying 
that  the  IFQ  landings  report  will  be  the 
only  source  of  data  used  by  NMFS  for 
debiting  an  account 

Because  time  and  locality  are  critical 
elements  to  the  landing  process,  existing 
50  CFR  679.5(l)(l)(ii)(A)  requires 
landing  reports  to  be  submitted  to 
NMFS  vtrithin  6  hoius  after  fish  are 
ofDoaded  and  prior  to  shipment  or 
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departure  of  the  delivery  vessel  from  the 
landing  site,  whichever  occurs  first. 
Therefore,  the  scale  measurement  must 
be  made  during  that  period  and  before 
the  IFQ  halibut  or  IFQ  sablefish  are 
shipped.  That  means  that  a  scale 
measurement  must  occur  prior  to 
moving  the  IFQ  halibut  or  IFQ  sablefish 
away  from  the  landing  site. 

Gassification 

Section  304(b]  of  the  Magnuson- 
Stevens  Act  requires  NMFS,  upon 
transmittal  by  the  Council  of  proposed 
regulations  prepared  luider  section 
303(c),  to  immediately  initiate  an 
evaluation  of  the  proposed  regulations 
to  determine  whether  they  are 
consistent  with  the  fishery  management 
plan,  p\ah  amendment,  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws. 
Within  15  days  of  initiating  such 
evaluation,  NMFS  shall  make  a 
determination.  If  that  determination  is 
affirmative,  NMFS  must  publish  such 
regulations  in  the  Federsd  Register,  with 
such  technical  changes  as  may  be 
necessary  for  clarity  and  an  explanation 
of  those  changes,  for  a  comment  period 
of  15  to  60  days.  If  that  determination 
is  negative,  NMFS  must  notify  the 
Council  in  writing  of  the  inconsistencies 
and  provide  recommendations  on 
revisions  that  would  make  the  proposed 
regulations  consistent  with  the  fishery 
management  plan,  plan  amendment,  the 
Magnuson-Stevens  Act,  and  other 
applicable  laws.  Furthermore,  the 
Northern  Pacific  Halibut  Act  authorizes 
the  Secretary  of  Commerce  to 
promulgate  regulations  concerning 
halibut  proposed  by  the  Council  that  are 
in  addition  to,  and  not  in  confiict  with 
regulations  adopted  by  the  International 
Pacific  Halibut  Commission.  This 
proposed  rule  was  determined  to  be 
consistent  with  the  applicable  fishery 
management  plan  and  all  applicable 
laws. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

This  proposed  rule,  by  establishing 
standard  allowances  for  ice  and  slime  foimd 
on  Pacific  halibut  and  sablefish  managed 
under  the  IFQ  program,  is  intended  to 
account  more  accurately  for  the  actual  weight 
of  IFQ  halibut  and  sablefish  landed  by  IFQ 
program  participants.  Although  the 
implementation  of  standard  allowances  for 
ice  and  slime  on  IFQ  halibut  and  sablefish  is 
likely  to  affect  a  substantial  number  of  small 
entities  (i.e.,  all  small  enUties  that  harvest 


and  deliver  fresh  IFQ  halibut  or  IFQ 
sablefish,  and  all  small  entities  that  receive 
fresh  IFQ  halibut  or  IFQ  sablefish),  the  acUon 
would  not  result  in  any  adverse  impacts. 
Presently,  no  adjustment  for  ice  and  slime  is 
allowed  or  made.  A  standard  2-percent 
allowance  for  unwashed  halibut  and 
sablefish  would  provide  a  benefit  to  all  IFQ 
fisherman  delivering  unwashed  halibut  or 
sablefish  by  increasing  their  armual  gross 
revenues  by  an  estimated  2  percent  with  no 
change  in  their  production  or  compliance 
costs.  Establishing  these  allowances  would 
not  affect  the  revenues  or  costs  of  small 
entities  that  receive  fresh  IFQ  halibut  or  fresh 
IFQ  sablefish. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be'not  significant  for 
piu-poses  of  E.O.  12866. 

List  of  Subiects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  10. 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq,  and  3631  et  seq. 

2.  In  §679.5,  paragraph  (l)(l)(iv)  is 
revised  to  read  as  follows: 

§  679.5    Recordkeeping  and  reporting. 


(iii)  Sign  any  required  fish  ticket. 

(iv)  Sign  the  IFQ  landing  report 
required  by  §  679.5(l)(l){iv). 

(2)  The  scale  weight  of  the  halibut  or 
sablefish  product  actually  measured  at 
the  time  of  landing,  required  by 
§679.5(l)(l)(iv)  to  be  included  in  the 
IFQ  landing  report,  shall  be  the  only 
source  of  information  used  by  NMFS  to 
debit  an  IFQ  account.  An  IFQ  account 
will  be  debited  as  follows: 

(i)  For  sablefish  product,  dividing  the 
scale  weight  actually  measured  and 
reported  at  the  time  of  landing  by  the 
product  recovery  rate  found  in  Table  3 
of  this  part  that  corresponds  to  the 
product  code  reported  in  the  IFQ 
landing  report;  or 

(ii)  For  halibut  product,  multiplying 
the  scale  weight  actually  reported  at  the 
time  of  landing  by  the  conversion  factor 
listed  in  paragraph  (c)(2)(iii)  of  this 
section  that  corresponds  to  the  product 
code  reported  in  the  IFQ  landing  report. 

(iii)  Halibut  conversion  factors. 


Product 
code 

Product  description 

Conver- 
sion fac- 
tor 

04 

05 

Gutted,  head  on 

Gutted,  head  off 

0.90 

1  00 

54 

55 

Gutted,  head  on,  with 

ice  and  slime. 
Gutted,  head  oft.  witti 

ice  and  slime. 

0.88 
0.98 

4.  In  50  CFR  part  679,  Table  1  is 
amended  by  adding  the  following  fish 
product  codes/descriptions  in 
numerical  order: 

TABLE  1  TO  PART  679— PRODUCT 
CODES 


Fish 

product 

code 


Descnption 


(D*  '  * 

(D*  *  •  

(iv)  Information  required.  Information 

contained  in  a  complete  IFQ  landing  

report  shall  include:  Date  time,  and  5 Headed  and  gutted.  Pacific  hali- 

location  of  the  IFQ  landing;  names  and  but  only 

permit  numbers  of  the  IFQ  card  holder 

and  registered  buyer;  product  type  ..... 

landed;  product  type  landed;  and  the  51  Whole  fish/food  Hsh  with  ice  and 

scale  weight  of  the  product  as  actually  s'*'™-  Sablefish  only. 

measured  at  the  time  of  landing.  ^ ^f  «f  °"'y  '^"'  ^  ^  ^''"f- 

,         ,         ,         ,         ,  B€"y  sirt  and  visera  removed. 

Pacific    halibut    and    sat>lefish 

3.  In  §  679.42,  paragraph  (c)  is  revised  only. 

to  read  as  follows:  55 Headed  and  gutted  with  ice  and 

slime.  Pacific  halibut  only. 
S  «79.42    Limitation  on  use  of  QS  and  IFQ.       57  .  _. Headed  and  gutted,  Western  cut. 

*****  with  ice  and  slime.   Sablefish 

(c)  Requirements  and  deductions.  (1)  only. 

Any  individual  who  harvests  halibut  or      58 Headed  and  gutted.  Eastern  cut. 

sablefish  with  fixed  gear  must:  with  ice  and  slime.   Sablefish 

(i)  Have  a  valid  IFQ  card.  °"'^- 

(ii)  Be  aboard  the  vessel  at  all  times  

diuing  the  fishing  operation.  
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5.  In  50  CFR  part  679,  Table  3  is  Column  37  (Butterfly  Backbone  species  "SABLEFISH"  in  new  columns 

revised  by  adding  new  product  code  Removed)  and  Column  96  (Decomposed     51,  54,  57,  and  58: 

columns  with  the  following  descriptions  Fish)  and  adding  the  following  product 

and  product  code  numbers  between  recovery  rate  values  for  the  listed  FMP 

I  i       Table  3  to  Part  679.— Product  Recovery  Rates  for  Groundfish  Species— Continued 


Product  code 


FMP  spteies 


Species 
code 


Whole  fish/ 

food  fish 

with  ice  and 

siime 


Gutted  with 

ice  and 

slime 


H&G  west- 
em  cut  with 
ice  and 
slime 


H&G  east- 
em  cut  with 
ice  and 
slime 


51 


54 


57 


58 


Sablefis^ 


710 


1.02 


0.91 


0.70 


0.65 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  arxj  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Crop  Revenue  Coverage 
action:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  Board  of  Directors 
(Board)  approves  for  reinsurance  and 
subsidy  the  insurance  of  wheat  in  select 
states  and  counties  under  the  Crop 
Revenue  Coverage  (CRC)  plan  of 
insurance  for  the  1998  crop  year.  This 
notice  is  intended  to  inform  eligible 
producers  and  the  private  insurance 
industry  of  the  availability  of  the  CRC 
plan  of  insurance  for  wheat  and  its 
terms  and  conditions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  City,  Missouri,  64131, 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  Gnds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  the  Act,  the  Board 
approved  a  program  of  insurance  known 
as  CRC,  originally  submitted  by 
American  Agrisurance,  a  managing 
general  agency  for  Redland  Insurance 
Company. 

The  CRC  program  has  been  approved 
for  reinsurance.  CRC  is  designed  to 
protect  producers  against  both  price  and 
yield  losses.  CRC  provides  a  harvest 
revenue  guarantee  that  pays  losses  from 
the  established  yield  coverage  at  a 


higher  price  if  the  harvest  time  price  is 
higher  than  the  spring  price. 

Beginning  with  the  1996  crop  year, 
the  CRC  program  was  available  for  com 
and  soybeans  in  all  counties  in  Iowa 
and  Nebraska  and  was  expanded  to 
include  wheat  in  Kansas,  Michigan, 
Nebraska,  South  Dakota,  Texas, 
Washington,  and  select  counties  in 
Montana.  Beginning  with  the  1997  crop 
year,  the  CRC  program  was  available  for 
cotton,  grain  sorghum  and  spring  wheat 
in  selected  states  and  counties. 
Beginning  with  the  1998  crop  year,  the 
CRC  program  is  available  for  wheat  in 
select  states  and  counties.  FCIC 
herewith  gives  notice  of  the  availability 
of  the  CRC  program  of  insurance  for 
wheat  for  use  by  private  sector 
insurance  companies  for  the  1998  crop 
year. 

Upon  a  written  request,  FCIC  will 
provide  the  CRC  underwriting  rules, 
rate  factors  and  forms  for  fall  wheat. 
FCIC  will  also  make  available  the  terms 
and  conditions  of  the  CRC  reinsurance 
agreement.  Requests  for  such 
information  should  be  sent  to  Timothy 
Hoffeiann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation  at  the  above 
stated  address. 

Notice:  The  Basic  Provisions,  Crop 
Provisions,  and  Optional  Endorsement 
for  the  CRC  wheat  program  of  insurance 
are  as  follows. 

Crop  Revenue  Coverage  Insurance 
Policy 

(This  is  a  continuous  policy  for  crop 
year  1997-1998.  Refer  to  section  2.) 

This  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  under  the  authority  of  section 
508(h)  of  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1508  (h)).  The 
provisions  of  the  policy  may  not  be 
waived  or  varied  in  anyway  by  the  crop 
insurance  agent  or  any  other  agent  or 
employee  of  the  Company.  In  the  event 
we  cannot  pay  your  loss,  your  claim 
will  be  settled  in  accordance  with  the 
provisions  of  this  policy  and  paid  by  the 
FCIC.  No  state  guarantee  fund  will  be 
liable  to  pay  your  loss.  Throughout  this 
policy,  "you"  and  "your"  refer  to  the 
named  insured  shown  on  the  accepted 
application  and  "we",  "us"  and  "our" 
refer  to  the  Company.  Unless  the 
context  indicates  otherwise,  use  of  the 
plural  form  of  a  word  includes  the 
singular  and  use  of  the  singular  form  of 
the  word  includes  the  plural. 


Agreement  to  Insure:  In  return  for  the 
payment  of  the  premium,  and  subject  to 
all  of  the  provisions  of  this  policy,  we 
agree  with  you  to  provide  the  insurance 
as  stated  in  this  policy.  If  a  conflict 
exists  between  the  Basic  Provisions 
contained  herein  and  the  specific  Crop 
Provisions,  the  Crop  Provisions  will 
control. 

Basic  Provisions 

Terms  and  Conditions 

1 .  Definitions.  As  used  in  this  policy 
these  terms  are  defined  as  follows: 

(a)  Abandon — Failure  to  continue 
providing  sufficient  care  (For  example, 
cultivation,  irrigation,  fertilization, 
application  of  chemicals,  etc.,  consistent 
with  good  fanning  practices)  for  the 
insured  crop  to  make  normal  progress 
toward  harvest  or  maturity,  or  failure  to 
harvest  in  a  timely  maimer  if  harvest  is 
practicable. 

(b)  Acreage  report — A  report  required 
by  section  6  of  these  Basic  Provisions 
which  contains,  in  addition  to  other 
required  information,  your  report  of 
your  share  of  all  acreage  of  an  insured 
crop  in  the  county  whether  insurable  or 
not  insurable.  This  report  must  be  filed 
not  later  than  the  final  acreage  reporting 
date  contained  in  the  Special  Provisions 
for  the  county  for  the  insiu^d  crop. 

(c)  Acreage  reporting  datn — The  date 
(contained  in  the  Special  Provisions)  by 
which  you  are  required  to  submit  your 
acreage  reports. 

(d)  Another  use,  notice  of — The 
written  notice  required  when  you  wish 
to  put  acreage  to  another  use  (see 
section  14*of  these  Basic  Provisions). 

(e)  Application — The  form  required  to 
be  completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  which  insurance  coverage 
is  requested.  If  a  break  in  insurance 
coverage  occurs,  a  new  application  must 
be  filed. 

(0  Approved  yield — The  average 
amoimt  of  production  per  acre  obtained 
under  the  Actual  Production  History 
Program  (7  CFR  part  400,  subpart  G) 
using  production  records  of  the  insured 
or  yields  assigned  by  FCIC.  At  least  four 
crop  years  of  yields  must  be  averaged  to 
obtain  the  approved  yield. 

(g)  Assignment  of  indemnity — A 
transfer  of  policy  rights,  made  on  otir 
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form,  and  effective  when  approved  by 
us.  It  is  the  arrangement  whereby  you 
assign  your  right  to  an  indemnity 
payment  to  any  party  of  your  choice  for 
the  crop  year. 

(h)  CRC  rate — A  premium  rate,  as  set 
forth  in  the  County  Actuarial  Table, 
used  to  calculate  the  risk  associated 
with  producing  a  level  of  production. 

(i)  CRC  low  price  factor — A  premium 
factor,  as  set  forth  in  the  County 
Actuarial  Table,  used  to  calculate  the 
risk  associated  with  a  decrease  in  the 
Harvest  Price  relative  to  the  Base  Price. 

(j)  CRC  high  price  factor — A  premimn 
factor,  as  set  forth  in  the  County 
Actuarial  Table,  used  to  calculate  the 
risk  associated  with  an  increase  in  the 
Harvest  Price  relative  to  the  Base  Price. 

(k)  Cancellation  date — The  calendar 
date  specified  in  each  Crop  Provision  on 
which  that  Crop  Provision  will 
automatically  renew  unless  canceled  in 
writing  by  either  you  or  us. 

(1)  Claim  for  indemnity — A  claim 
made  on  our  form  by  you  for  damage  or 
loss  to  an  insured  crop  and  submitted  to 
us  not  later  than  60  days  after  the  end 
of  the  insurance  period  (see  section  14 
of  these  Basic  Provisions). 

(m)  Consent — Approval  in  writing  by 
us  allowing  you  to  take  a  specific  action. 

(n)  Contract — A  contract  for  insurance 
between  you  and  us  consisting  of  the 
accepted  Application,  these  Basic 
Provisions,  the  Crop  Provisions,  the 
Special  Provisions,  the  County  Actuarial 
Table  for  the  insured  crops,  and  the 
applicable  regulations  as  published  at  7 
CFR  part  400. 

(o)  Contract  change  date — The 
calendar  date  by  which  we  make  any 
contract  (policy  language  or  program 
date)  changes  available  for  inspection  in 
the  agent's  office  (see  section  4  of  these 
Basic  Provisions). 

(p)  County — The  county  or  other 
political  subdivision  of  a  state  shown  on 
your  accepted  application  and  includes 
acreage  in  a  field  that  extends  into  an 
adjoining  county  if  the  county  boundary 
is  not  readily  discernible. 

(q)  County  actuarial  table — The  forms 
and  related  material  for  the  crop  year 
which  show  coverage  levels,  premium 
rates,  practices,  insurable  acreage,  and 
other  related  information  regarding  crop 
insurance  in  the  county. 

(r)  Coverage — The  insurance  provided 
by  this  policy  against  an  insiured  loss  of 
revenue  by  unit  as  shown  on  your 
summary  of  coverage. 

(s)  Coverage  begins,  date — The 
calendar  date  insurance  begins  on  the 
insured  crop,  as  contained  in  the  Crop 
Provisions,  or  the  date  after  planting  is 
started  on  the  unit  (see  section  11  of 
these  Basic  Provisions). 


(t)  Crop  provisions — The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insurance  for  each  insured 
crop. 

(u)  Crop  year — The  period  within 
which  the  insured  crop  is  normally 
grown  and  designated  by  the  calendar 
year  in  which  the  insured  crop  is 
normally  harvested. 

(v)  Damage — Injury,  deterioration,  or 
loss  of  revenue  of  the  insured  crop  due 
to  insured  or  uninsured  causes. 

(w)  Damage,  notice  of — A  written 
notice  required  to  be  filed  in  your 
agent's  office  whenever  you  initially 
discover  the  insured  crop  has  been 
damaged  to  the  extent  that  a  loss  is 
probable  (see  section  14  of  these  Basic 
Provisions). 

(x)  Delinquent  account — Any  account 
you  have  with  us  in  which  premiums, 
or  interest  on  those  premiums  is  not 
paid  by  the  termination  date  specified 
in  the  crop  provisions,  or  any  other 
amounts  due  us,  such  as  indenmities 
found  not  to  have  been  earned,  which 
are  not  paid  within  30  days  of  our 
mailing  or  other  delivery  of  notification 
to  you  of  the  amount  due. 

(y)  Earliest  planting  date — The  earliest 
date  established  for  planting  the  insured 
crop  and  qualifying  for  a  replant 
payment  if  applicable  (see  Special 
Provisions  and  section  13  of  these  Basic 
Provisions). 

(z)  End  of  insurance  period,  date  of — 
The  date  upon  which  your  crop 
insurance  coverage  ceases  for  the  crop 
year  (see  Crop  Provisions  and  section  11 
of  these  Basic  Provisions). 

(aa)  Final  guarantee — "The  guaranteed 
dollar  amount  per  acre  of  the  insured 
crop  on  the  unit. 

(bb)  FSA — The  Farm  Service  Agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency 
(formerly  the  Agricultural  Stabilization 
and  Conservation  Service). 

(cc)  FSA  farm  serial  nimiber — The 
number  assigned  to  the  farm  by  the  FSA 
county  committee. 

(dd)  Insured — The  named  person  as 
shown  on  the  Application  accepted  by 
us.  This  term  does  not  extend  to  any 
other  person  having  a  share  or  interest 
in  the  crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application  (see  definition  of  "Person" 
in  section  l(ii)  of  these  Basic 
Provisions). 

(ee)  Insured  crop^The  crop  defined 
under  these  Basic  Provisions  and  the 
applicable  Crop  Provisions  as  shown  on 
the  application  accepted  by  us. 

(ff)  Loss,  notice  of — The  notice 
required  to  be  given  by  you  not  later 
than  72  hours  after  certain  occiurences 
or  15  days  after  the  end  of  the  insurance 


period  (see  section  14  of  the  Basic 
Provisions). 

(gg)  MPCI — Multiple  peril  crop 
insurance  program,  a  program  of 
insurance  offered  under  the  Federal 
Crop  Insurance  Act,  as  amended  (7 
U.S.C.  1501  et  seq.]  (Act)  and 
implemented  in  7  CFR  part  400. 

(hh)  Negligence — The  failure  to  use 
such  care  as  a  reasonably  prudent  and 
careful  person  would  use  under  similar 
circumstances. 

(ii)  Person — An  individual, 
partnership,  association,  corporation, 
estate,  trust,  or  other  legal  entity,  and 
wherever  applicable,  a  State  or  a 
political  subdivision  or  agency  of  a 
State. 

(jj)  Policy— (see  "Contract"). 

(kk)  Practical  to  replant — Our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  factors, 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  time 
to  crop  matiirity,  and  marketing,  that 
replanting  the  insured  crop  will  allow 
the  crop  to  attain  maturity  prior  to  the 
calendar  date  for  the  end  of  the 
insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the 
end  of  the  late  planting  period  unless 
replanting  is  generally  occurring  in  the 
area. 

(11)  Premium  billing  date — The 
earliest  date  upon  which  you  will  be 
billed  for  insurance  coverage  based  on 
your  acreage  report  and  which  generally 
falls  at  or  near  harvest  time. 

(mm)  Production  report — A  written 
record  showing  your  annual  production 
and  used  by  us  to  determine  your  yield 
for  insurance  purposes  (see  section  3). 
The  report  contains  previous  years  yield 
information  including  planted  acreage 
and  harvested  production.  This  report 
must  be  supported  by  written  verifiable 
records  from  a  warehouseman  or  buyer 
of  the  insured  crop  or  by  measurement 
of  farm  stored  production,  or  by  other 
records  of  production  approved  by  us 
on  an  individual  case  basis. 

(im)  Reporting  date — The  acreage 
reporting  date  (contained  in  the  Special 
Provisions)  by  which  you  are  required 
to  report  all  your  insurable  acreage  in 
the  county  in  which  you  have  a  share 
and  your  share  at  the  time  insurance 
attaches,  and  any  acreage  in  which  you 
have  a  share  which  is  not  insured  (see 
section  9  of  these  Basic  Provisions). 

(oo)  Representative  sample — Portions 
of  the  insured  crop  or  insured  crop 
residue  which  are  required  to  remain  in 
the  field  for  examination  and  review  by 
our  loss  adjusters  when  making  a  crop 
appraisal  if  required  by  the  crop 
provisions.  The  size  of  the  samples  are 
further  specified  in  the  crop  provisions. 
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(pp)  Sales  closing  date — The  date 
contained  in  the  Special  Provisions 
which  is  the  final  date  when  an 
application  may  be  filed.  This  is  the  last 
date  for  you  to  make  changes  in  your 
crop  insurance  coverage  for  the  crop 
year. 

(qq)  Section  (for  the  purposes  of  unit 
structure) — A  unit  of  measure  under  a 
rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square 
and  usually  containing  approximately 
640  acres. 

(rr)  Share — Your  percentage  of 
interest  in  the  insured  crop  as  an  owner, 
operator,  or  tenant  at  the  time  insurance 
attaches.  However,  only  for  the  purpose 
of  determining  the  amount  of 
indemnity,  your  share  will  not  exceed 
your  share  at  the  earlier  of  the  time  of 
loss,  or  the  beginning  of  harvest.  Unless 
the  accepted  application  clearly 
indicates  that  insurance  is  requested  for 
a  partnership  or  joint  venture,  or  is 
intended  to  cover  the  landlord's,  or 
tenant's  share  of  the  crop  (see  section 
10(b)).  insurance  will  cover  only  the 
share  of  the  person  completing  the 
application.  The  share  will  not  extend 
to  any  other  person  having  an  interest 
in  the  crop  except  as  may  otherwise  be 
specifically  allowed  in  this  policy.  We 
may  consider  any  acreage  or  interest 
reported  by  or  for  your  spouse,  child  or 
any  member  of  your  household  to  be 
included  in  your  share.  A  lease 
containing  provisions  for  both  a 
minimum  payment  (such  as  a  specified 
amount  of  cash  .  bushels,  pounds,  etc..) 
and  a  crop  share  will  be  considered  a 
crop  share  lease.  A  lease  containing 
provisions  for  either  a  minimum 
payment  or  a  crop  share  will  be 
considered  a  cash  lease. 

(ss)  Special  provisions — The  part  of 
the  policy  that  contains  specific 
provisions  of  insurance  for  each  insured 
crop  that  may  vary  by  geographic  area. 

(tt)  State — The  state  shown  on  your 
accepted  application. 

(uu)  Summary  of  coverage — Our 
statement  to  you,  by  unit  and  specifying 
the  insured  crop  based  upon  the 
information  provided  in  your  acreage 
report. 

(w)  Tenant — A  person  who  rents  land 
from  another  person  for  a  share  of  the 
crop  or  a  share  of  the  proceeds  of  the 
crop  (see  the  definition  of  "Share"  in 
section  l(rr)  of  these  Basic  Provisions). 

(ww)  Termination  date — The  calendar 
date  contained  in  the  Crop  Provisions 
upon  which  your  policy  ceases  for 
nonpayment  of  premium  or  any  other 
amount  due  us  under  the  policy. 

(xx)  Unit — All  insurable  acreage  of  the 
insured  crop  in  the  county  on  the  date 
coverage  begins  for  the  crop  year 


(1)  In  which  you  have  a  100  percent 
share;  or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  specific  entity  on  a 
share  basis. 

(For  example,  if,  in  addition  to  the 
land  you  own,  you  rent  land  from  five 
landlords,  three  on  a  crop  share  basis 
and  two  on  a  cash  basis,  you  would  be 
entitled  to  four  units,  one  for  each  crop 
share  lease  and  one  for  the  two  cash 
leases  and  the  land  you  own.)  Land 
rented  for  cash,  a  fixed  commodity 
payment,  or  a  consideration  other  than 
a  share  in  the  insured  crop  on  such  land 
will  be  considered  as  owned  by  the 
lessee  (see  section  l(rr)  "Share").  Land 
which  would  otherwise  be  one  unit 
may,  in  certain  instances,  be  divided 
according  to  guidelines  contained  in  the 
applicable  crop  provisions.  Units  will 
be  determined  when  the  acreage  is 
reported  but  may  be  adjusted  or 
combined  to  reflect  the  actual  unit 
structure  when  adjusting  a  loss. 
However,  no  further  division  may  be 
made  after  the  acreage  report  date  for 
any  reason. 

(yy)  USDA— The  United  States 
Departmeiit  of  Agriculture. 

2.  Life  Of  Policy,  Cancellation,  And 
Termination,  (a)  This  continuous  policy 
will  be  in  effect  for  the  1997  and  1998 
crop  years  only.  After  acceptance  of  the 
application,  you  may  not  csmcel  this 
policy  the  initial  crop  year.  Thereafter, 
the  policy  will  continue  in  force  for  the 
succeeding  crop  year  unless  canceled  or 
terminated  as  provided  below. 

(b)  Either  you  or  we  may  cancel  this 
policy  after  the  initial  crop  year  by 
providing  written  notice  to  the  other  on 
or  before  the  cancellation  date  shown  in 
the  Crop  Provisions. 

(c)  An  policies  issued  by  us  under  the 
authority  of  the  Act  will  terminate  as  of 
the  coincidental  or  next  termination 
date  contained  in  these  policies  if  any 
amount  due  us  is  not  paid  on  or  before 
the  termination  date  for  the  crop  on 
which  the  amount  is  due.  Such  unpaid 
debts  will  also  make  you  ineligible  for 
any  crop  insurance  provided  under  the 
Act  until  payment  is  made.  If  we  deduct 
any  amount  due  us  from  an  indemnity, 
the  date  of  payment  for  the  purpose  of 
section  2(c)  will  be  the  date  you  sign  the 
properly  completed  claim  for 
indemnity. 

(d)  If  you  die,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  will  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  year,  the 
policy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 


of  the  insurance  period  and  any 
indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
agreement  provides  otherwise.  If  two  or 
more  persons  having  a  joint  interest  are 
insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

(e)  Your  policy  will  terminate  if  no 
premium  is  earned  for  3  consecutive 
years. 

(f)  The  cancellation  and  termination 
dates  are  contained  in  the  Crop 
Provisions. 

(g)  You  are  not  eligible  to  participate 
in  the  Crop  Revenue  Coverage  program 
if  you  are  identified  in  the  Non-standard 
Classification  System  or  have  elected 
the  Catastrophic  Risk  Protection 
endorsement. 

(h)  If  you  execute  a  High  Risk  Land 
Exclusion  Option  for  a  Crop  Revenue 
Coverage  Policy,  you  may  elect  to  insure 
the  "high  risk  land"  under  a 
Catastrophic  Risk  Protection 
endorsement.  If  both  policies  are  in 
force,  the  acreage  of  the  crop  covered 
under  the  Crop  Revenue  Coverage 
policy  and  the  acreage  covered  under 
the  Catastrophic  Risk  Protection 
endorsement  will  be  considered  as 
separate  crops  for  insurance  purposes 
including  the  payment  of  administrative 
fees. 

3.  Coverage  Level,  Insurance 
Guarantee,  Prices  For  Determining 
Indemnity,  (a)  For  each  crop  year  the 
coverage  level  by  which  an  indemnity 
will  be  determined  for  each  unit  will  be 
that  shown  on  your  summary  of 
coverage.  The  information  necessary  to 
determine  those  amounts  will  be 
contained  in  the  Special  Provisions  or 
in  the  County  Actuarial  Table. 

(b)  You  may  select  only  one  coverage 
level  offered  by  us  for  each  insured 
crop.  By  written  notice  to  us  you  may 
change  the  coverage  level  for  the 
following  crop  year  not  later  than  the 
sales  closing  date  for  the  affected 
insured  crop.  If  you  do  not  change  the 
coverage  level  for  the  succeeding  crop 
year  you  will  be  assigned  the  same 
coverage  level  that  was  in  effect  the 
previous  crop  year. 

(c)  This  policy  is  an  alternative  to  the 
Multiple  Peril  Crop  Insurance  program 
and  satisfies  the  requirements  of  section 
508(b)(7)  of  the  Act. 

(d)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45 
calendar  days  after  the  cancellation 
date.  If  you  do  not  provide  the  required 
production  report,  we  will  assign  a  yield 
for  the  previous  crop  year.  The  yield 
assigned  by  us  will  not  be  more  than  75 
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percent  of  the  yield  used  by  us  to 
determine  your  coverage  for  the 
previous  crop  year.  The  production 
report  or  assigned  yield  will  be  used  to 
compute  your  approved  yield  for  the 
purpose  of  determining  your  coverage 
for  the  current  crop  year.  If  you  have 
filed  a  claim  for  any  crop  year,  the 
production  used  to  determine  the 
indemnity  payment  will  be  the 
production  report  for  that  year, 
(e)  We  may  revise  your  Final 
Guarantee  for  any  farm  unit,  and  revise 
any  indemnity  paid  based  on  that  Final 
Guarantee,  if  we  find  that  your 
production  report  under  section  3(d) 
above: 

(1)  Is  not  supported  by  written 
verifiable  records  (see  section  l(mm) 
"Production  report");  or 

(2)  Fails  to  accurately  report  actual 
production. 

4.  Contract  Changes.  We  may  change 
the  coverage  available  under  this  policy 
for  the  second  year.  Your  crop  insurance 
agent  will  have  changes  in  policy 
provisions  and  program  dates  by  the 
contract  change  date  contained  in  the 
Crop  Provisions.  Your  crop  insurance 
agent  will  have  changes  in  maximum 
amounts  of  insurance  and  premium 
rates  15  days  before  the  cancellation 
date  contained  in  the  Crop  Provisions. 
In  addition,  you  will  be  notified,  in 
writing,  of  these  changes.  Such 
notification  will  be  made  at  least  30 
days  prior  to  the  cancellation  date  of  the 
insured  crop  for  policy  and  program 
date  changes,  and  15  days  prior  to  the 
cancellation  date  of  the  insured  crop  for 
changes  in  the  maximum  amounts  of 
insurance  and  premium  rates. 

5.  Liberalization.  If  we  adopt  any 
revisions  which  would  broaden  the 
coverage  under  this  policy  subsequent 
to  the  contract  change  date  without 
additional  premium,  the  broadened 
coverage  will  apply. 

6.  Report  of  Acreage,  (a)  An  annual 
acreage  report  must  be  submitted  to  us 
on  our  form  for  each  insured  crop  in  the 
county  on  or  before  the  acreage 
reporting  date  shown  in  the  Special 
Provisions.  This  repwrt  must  include  the 
following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  (insurable 
and  not  insured)  in  which  you  have  a 
share; 

(2)  Your  share  at  the  time  coverage 
begins; 

(3)  The  practice; 

(4)  The  type;  and 

(5)  The  date  the  insured  crop  was 
planted. 

(b)  If  you  do  not  have  a  share  in  any 
insured  crop  in  the  county  for  the  crop 
year,  you  must  submit  an  acreage  report 
so  indicating. 


(c)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premium  and  any 
indemnity  which  may  be  due,  you  may 
not  revise  this  report  after  the  acreage 
reporting  date  without  oiu-  consent. 

(d)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circumstances 
which  we  determine  to  have  actually 
existed. 

(e)  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fail  to  report  all  units,  we  may 
elect  to  determine,  by  unit,  the  insurable 
crop  acreage,  share,  type  and  practice  or 
deny  liability  on  any  unit. 

(fj  If  the  information  reported  by  you 
on  the  acreage  report  for  a  unit  results 
in  a  lower  premium  than  the  actual 
premium  determined  to  be  due  on  the 
basis  of  the  share,  acreage,  practice,  type 
or  other  material  information 
determined  to  actually  exist,  the  Final 
Guarantee  on  the  unit  will  be  reduced 
proportionately.  In  the  event  that 
acreage  is  under-reported,  all 
production  or  value  from  insurable 
acreage  for  the  unit,  whether  or  not 
reported  as  insurable,  will  be 
considered  production  or  value  to  count 
in  determining  the  indemnity. 

(g)  Errors  in  reporting  units  may  be 
corrected  by  us  to  reduce  our  liability 
and  to  conform  to  applicable  imit 
division  guidelines  at  the  time  of 
adjusting  a  loss. 

7.  Annual  Premium,  (a)  The  annual 
premium  is  earned  and  payable  at  the 
time  coverage  begins.  You  will  be  billed 
for  premium  due  not  earlier  than  the 
billing  date  specified  in  the  Special 
Provisions.  The  premium  due,  plus  any 
accrued  interest,  will  be  considered 
delinquent  if  any  amount  due  us  is  not 
paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions. 

(b)  Any  amotmt  due  us  under  this 
policy  will  be  deducted  &om  any 
replant  payment  or  indemnity  due  you 
under  the  provisions  of  this  policy. 

(c)  The  annual  premium  amount  is 
determined  by: 

(1)  Multiplying  the  Approved  Yield 
times  the  coverage  level,  times  the  Base 
Rate  specified  in  the  Coimty  Actuarial 
Table,  times  the  Base  Price  as  defined  in 
the  County  Actuarial  Table; 

(2)  Multiplying  the  approved  yield 
times  the  coverage  level,  times  the  CRC 
Rate  specified  in  the  Coimty  Actuarial 
Table,  times  the  CRC  Low  Price  Factor 
specified  in  the  County  Actuarial  Table; 

(3)  Multiplying  the  Approved  Yield 
times  the  coverage  level,  times  the  Base 
Rate  specified  in  the  County  Actiiarial 
Table,  times  the  CRC  High  Price  Factor 
specified  in  the  County  Actuarial  Table; 


(4)  Adding  items  (1),  (2),  and  (3) 
toeether; 

(5)  Multiplying  the  result  of  item  (4) 
above  times  the  acres  insured,  times 
your  share  at  the  time  coverage  begins, 
and  as  applicable,  times  any  Rate  Map 
Adjustment  Factor;  Rate  Class  Option 
Factor  and;  Option  Factor  s|>ecified  in 
the  County  Actuarial  Table; 

(6)  Multiplying  the  Approved  Yield 
times  the  coverage  level,  times  the  Base 
Rate  specified  in  the  County  Actuarial 
Table,  times  the  MPCI  Market  Price 
Election,  times  the  insured  acres,  times 
your  share  at  the  time  coverage  begins, 
and  as  applicable,  times  any  Rate  Map 
Adjustment  Factor;  Rate  Class  Option 
Factor  and;  Option  Factor  specified  in 
the  Coimty  Actuarial  Table,  and  times 
the  applicable  producer  subsidy 
percentage  to  calculate  the  appropriate 
amount  of  subsidy.  The  producer 
subsidy  percentage  is  based  upon  the 
coverage  level  as  follows: 
75%=0.235 

70%=0.319 
65%=0.417 
60%=0.412 
55%=0.503 
50%=0.600 

(7)  Subtracting  item  (6)  from  item  (5) 
above  to  determine  the  annual  producer 
paid  premium. 

8.  Insured  Crop,  (a)  The  insured  crop 
will  be  that  shown  on  your  accepted 
application  and  as  specified  in  the  Crop 
Ptovisions  and  must  be  grown  on 
insurable  acreage. 

(b)  A  crop  which  will  NOT  be  insured 
will  include,  but  wiU  not  be  limited  to, 
any  crop: 

(1)  If  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates 
and  Final  Guarantee  have  been 
established; 

(2)  Of  a  type,  class  or  variety 
established  as  not  adapted  to  the  area  or 
excluded  by  the  Special  Provisions; 

(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured) 
harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provisions  or  the  Special  Provisions; 

(5)  which  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop  Provisions 
or  unless  we  agree,  in  writing,  to  insure 
such  crop;  or 

(6)  used  for  wildUfe  protection  or 
management. 

9.  Insurable  Acreage,  (a)  Acreage 
planted  to  the  insured  crop  in  which 
you  have  a  share  is  insurable  unless  it 
is  acreage: 

(1)  On  which  a  crop  has  not  been 
planted  or  harvested  in  at  least  one  of 
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the  three  previous  crop  years,  unless 
FSA  classifies  such  acreage  as  cropland; 

(2)  Which  has  been  strip-mined, 
unless  we  agree  in  writing  to  insure 
such  acreage; 

(3)  On  wnich  the  insured  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insured  crop 
is  not  replanted; 

(4)  Which  is  planted  with  a  crop  other 
than  the  insured  crop,  unless  allowed 
by  the  Crop  Provisions;  or 

(5)  Which  is  otherwise  restricted  by 
the  Crop  Provisions  or  Special 
Provisions. 

(b)  If  insurance  is  provided  for  an 
irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adequate  facilities  and  water,  at 
the  time  coverage  begins,  to  carry  out  a 
good  irrigation  practice. 

(c)  If  acreage  is  irrigated  and  we  do 
not  provide  a  premium  rate  for  an 
irrigated  practice,  you  may  either  report 
and  insure  the  irrigated  acreage  as 
"nonirrigated,"  or  report  the  irrigated 
acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  which  we  will  insure  to  the 
amount  allowed  under  any  acreage 
limitation  program  established  by  the 
USDA  if  we  notify  you  of  that  restriction 
prior  to  the  sales  closing  date. 

10.  Share  Insured,  (a)  You  may  only 
insiue  your  share  as  defined  in  section 
l(rr)  of  these  Basic  Provisions. 

(b)  You,  as  a  landlord  (or  tenant),  may 
insure  your  tenant's  (or  landlord's) 
share  of  the  crop  if  evidence  of  the  other 
party's  approval  of  that  insurance  is 
demonstrated  (Lease,  Power  of  Attorney, 
etc.).  The  respective  shares  must  be 
clearly  set  out  on  the  acreage  report  and 
a  copy  of  the  other  party's  approval 
must  be  retained  by  us. 

11.  Insurance  Period.  Coverage  begins 
on  each  unit  or  part  of  a  unit,  the  later 
of:  the  date  you  submit  your 
application,  when  the  insured  crop  is 
planted,  or  on  the  calendar  date  for  the 
beginning  of  the  insurance  period  if 
specified  in  the  Crop  Provisions,  and 
ends  at  the  earliest  of; 

(a)  Total  destruction  of  the  insured 
crop  on  the  unit; 
(d)  Harvest  of  the  unit; 

(c)  Final  adjustment  of  a  loss  on  a 
unit; 

(d)  The  calendar  date  for  the  end  of 
the  insurance  period  contained  in  the 
Crop  Provisions; 

(e)  Abandonment  of  the  crop  on  the 
unit;  or 

(f)  As  otherwise  specified  in  the  Crop 
Provisions. 

12.  Causes  of  Loss.  The  insurance 
provided  is  against  only  unavoidable 
loss  of  revenue  directly  caused  by 
specific  causes  of  loss  contained  in  the 


Crop  Provisions.  All  other  causes  of 
loss,  including  but  not  limited  to  the 
following,  are  NOT  covered. 

(a)  Negligence,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(d)  The  failure  to  follow  recognized 
good  farming  practices  for  the  insured 
crop; 

(c)  Water  contained  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project; 

(d)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failure  to  carry  out  a  good 
irrigation  practice  for  the  insured  crop 
if  applicable. 

13.  Replanting  Payment,  (a)  If  allowed 
by  the  Crop  Provisions,  a  replanting 
payment  may  be  made  on  an  insured 
crop  replanted  after  we  have  given 
consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  20  acres  or  20  percent 
of  the  insured  acreage  for  the  unit  (as 
determined  on  the  final  planting  date). 

(b)  No  replanting  payment  will  be 
made  on  acreage: 

(1)  On  which  our  appraisal  establishes 
that  production  will  exceed  the  level  set 
by  the  Crop  Provisions; 

(2)  Initially  planted  prior  to  the  date 
established  by  the  Special  Provisions;  or 

(3)  On  which  one  replanting  payment 
has  already  been  allowed  for  the  crop 
year. 

(c)  The  replanting  payment  per  acre 
will  be  your  actual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  in  accordance  with  the  Crop 
Provisions. 

(d)  If  the  information  reported  by  you 
on  the  acreage  report  results  in  a  lower 
premium  than  the  actual  premium 
determined  to  be  due  based  on  the 
acreage,  share,  practice,  or  type 
determined  actually  to  have  existed,  the 
replanting  payment  will  be  reduced 
proportionately. 

(e)  No  replanting  payment  will  be 
paid  for  replanting  any  crop  if  we 
determine  it  is  not  practical  to  replant 
(see  section  l(kk)). 

14.  Duties  In  The  Event  Of  Damage  Or 
Loss.  Your  Duties:  (a)  In  case  of  damage 
or  loss  of  revenue  to  any  insured  crop 
you  must: 

(1)  Protect  the  crop  from  further 
damage  by  providing  sufficient  care; 

(2)  Give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insurance  period); 

(3)  Leave  representative  samples 
intact  for  each  field  of  the  damaged  unit 
as  may  be  required  by  the  Crop 
Provisions;  and 

(4)  Give  us  notice  of  your  expected 
revenue  loss  not  later  than  45  days  after 
the  date  the  Harvest  Price  is  published. 


(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insured  crop 
which  is  not  harvested; 

(2)  Put  the  insured  crop  to  an 
alternative  use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the 
insured  crop. 

We  will  not  give  such  consent  if  it  is 
practical  to  replant  the  crop  or  until  we 
have  made  an  appraisal  of  the  potential 
production  of  the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  your  loss  not  later  than 
60  days  after  the  end  of  the  insurance 
period.  This  claim  must  include  all  the 
information  we  require  to  settle  the 
claim. 

(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop 
by  unit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total 
production  for  the  insured  crop  on  the 
unit  and  that  any  loss  of  production  has 
been  directly  caused  by  one  or  more  of 
the  insured  causes,  specified  in  the  Crop 
Provisions,  during  the  insurance  period. 

(0  All  notices  required  in  section  14 
of  these  Basic  Provisions  that  must  be 
received  by  us  within  72  hours  may  be 
made  by  telephone  or  in  person  to  your 
crop  insurance  agent  but  must  be 
confirmed  in  writing  within  15  days. 

Our  IDuties:  (a)  If  you  have  complied 
with  all  the  policy  provisions,  we  will 
pay  your  loss  within  30  days  after: 

(1)  We  reach  agreement  with  you;  or 

(2)  The  entry  of  a  final  judgment  by 
a  court  of  competent  jurisdiction. 

(b)  In  the  event  we  are  unable  to  pay 
your  loss  within  30  days,  we  will  give 
you  notice  of  our  intentions  within  the 
30  day  period. 

(c)  We  may  defer  the  adjustment  of  a 
loss  until  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  to  provide  sufficient  care 
for  the  crop  during  the  deferral  period. 

(d)  We  recognize  and  apply  the  MPCI 
loss  adjustment  procedures  established 
or  approved  by  FCIC  to  determine 
production  to  count. 

15.  Production  Included  In 
Determining  Indemnities,  (a)  The  total 
production  to  be  counted  for  a  unit  will 
include  all  production  determined  in 
accordance  with  the  Crop  Provisions. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  on  the  basis  of  our  field 
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appraisals  conducted  after  the  end  of 
the  insurance  period. 

16.  Crops  As  Payment.  You  must  not 
abandon  any  tyop  to  us.  We  will  not 
accept  any  crop  as  compensation  for 
payments  due  us. 

17.  Arbitration.  If  you  and  we  fail  to 
agree  on  any  factual  determination, 
disagreement  will  be  resolved  in 
accordance  with  the  rules  of  the 
American  Arbitration  Association. 
Failure  to  agree  with  any  factual    . 
determination  made  by  FCIC  must  be 
resolved  pursuant  to  7  CFR  part  11. 

18.  Access  To  Insured  Crop  And 
Record  Retention,  (a)  We  reserve  the 
right  to  examine  the  insured  crop  as 
often  as  we  reasonably  require. 

(b)  For  three  years  after  the  end  of  the 
crop  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
the  harvesting,  storage,  shipment,  sale, 
or  other  disposition  of  all  the  insured 
crop  produced  on  each  unit.  This 
requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the 
production  report  for  each  unit.  You 
must  also  upon  our  request,  provide 
separate  records  showing  the  same 
information  for  production  from  any 
acreage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
in  writing.  Your  failure  to  keep  and 
maintain  such  records  may,  at  our 
option,  result  in: 

(1)  Cancellation  of  the  policy; 

(2)  Assignment  of  production  to  units 
by  us;  or 

(3)  A  determination  that  no  indemnity 
is  dua 

(c)  Any  person  designated  by  us  will, 
at  any  time  during  the  record  retention 
period,  have  access: 

(1)  To  any  records  relating  to  this 
insurance  at  any  location  where  such 
records  may  be  found  or  maintained; 
and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  imder 
the  Act  or  by  continuing  insurance 
previously  applied  for,  you  authorize 
us,  or  any  person  acting  for  us,  to  obtain 
records  relating  to  the  insured  crop  from 
any  person  who  may  have  custody  of 
those  records  including,  but  not  limited 
to,  county  FSA  ofBces,  banks, 
warehouses,  gins,  cooperatives, 
marketing  associations,  accountants,  etc. 
You  must  assist  us  in  obtaining  all 
records  which  we  request  from  third 
parties. 

19.  Other  Insurance,  (a)  Other  Like 
Insurance.  You  must  not  obtain  any 
other  crop  insurance  issued  under  the 
authority  of  the  Act  on  your  share  of  the 
insured  crop.  If  we  determine  that  more 
than  one  policy  on  your  share  is 
intentional,  you  may  be  subject  to  the 


fraud  provisions  under  this  policy.  If  w6 
determine  that  the  violation  was  not 
intentional,  the  policy  with  the  earliest 
date  of  application  will  be  in  force  and 
all  other  policies  will  be  void.  Nothing 
in  section  19(a)  of  these  Basic 
Provisions  prevents  you  from  obtaining 
other  insurance  not  issued  under  the 
Act. 

(b)  Other  Insurance  Against  Fire. 

If  you  have  other  insurance,  whether 
valid  or  not,  against  damage  to  the 
insured  crop  by  fire  during  the 
insiuance  period,  we  will  be  liable  for 
loss  for  the  smaller  of: 

(1)  The  amount  of  indenmity 
determined  pursuant  to  this  policy 
without  regard  to  any  other  insurance; 
or 

(2)  The  amoimt  by  which  the  loss  is 
determined  to  exceed  the  indemnity 
paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  section  19(b)(2)  of 
these  Basic  Provisions,  the  amount  of 
loss  will  be  the  reduction  in  revenue  of 
the  insured  crop  on  the  unit  involved 
determined  pursuant  to  this  policy. 

20.  Conformity  To  Food  Security  Act. 
Although  your  violation  of  a  number  of 
federal  statutes,  including  the  Act,  may 
cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract, 
you  should  be  aware  that  your  policy 
will  be  canceled  if  you  are  determined 
to  be  ineligible  to  receive  benefits  under 
the  Act,  due  to  violation  of  the 
Controlled  Substance  Provision  (title 
XVU)  of  the  Food  Security  Act  of  1985 
(Pub.  L.  99-198)  and  the  regulations 
promulgated  under  the  Act  by  the 
United  States  Department  of 
Agricult\u«.  Your  insurance  policy  will 
be  canceled  if  you  are  determined,  by 
the  appropriate  United  States 
Government  Agency,  to  be  in  violation 
of  these  provisions.  We  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  and  your  premium  will  be 
refunded  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid. 

21.  Amounts  Due  us. 

(a)  Interest  will  accrue  at  the  rate  of 
1.25  percent  simple  interest  per 
calendar  month,  or  any  part  thereof,  on 
any  unpaid  amount  due  us.  For  the 
purpose  of  premium  amounts  due  us, 
interest  will  start  on  the  first  day  of  the 
month  following  the  premium  billing 
date  specified  in  the  Special  Provisions. 

(b)  For  the  purpose  of  any  other 
amounts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  on  the  date 
that  notice  is  issued  to  you  for  the 
collection  of  the  unearned  amount. 
Amounts  found  due  under  section  21(b) 
of  these  Basic  Provisions  will  not  be 


charged  interest  if  payment  is  made 
within  30  days  of  issuance  of  the  notice 
by  us.  The  amount  will  be  considered 
delinquent  if  not  paid  within  30  days  of 
the  date  the  notice  is  issued  by  us. 

(c)  All  amounts  paid  will  be  applied 
first  to  expenses  of  collection  (see 
section  21(d)  of  these  Basic  Provisions), 
if  any,  second,  to  the  reduction  of 
accrued  interest,  and  then  to  the 
principal  balance. 

(d)  If  we  determine  that  it  is  necessaiy 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection.  Those  expenses 
will  be  paid  before  the  application  of 
any  amounts  to  interest  or  principal. 

22.  Legal  Action  Against  us.  You  may 
not  bring  legal  action  against  us  unless 
you  have  complied  with  all  of  the  policy 
provisions. 

23.  Payment  And  Interest  Limitations. 
We  will  pay  simple  interest  computed 
on  the  net  indemnity  ultimately  found 
to  be  due  by  us  or  by  a  final  judgment 
of  a  court  of  competent  jurisdiction, 
from  and  including  the  61st  day  after 
the  date  you  sign,  date,  and  submit  to 
us  the  properly  completed  claim  on  our 
form.  Interest  will  be  paid  only  if  the 
reason  for  our  failiue  to  timely  pay  is 
NOT  due  to  your  failure  to  provide 
information  or  other  material  necessary 
for  the  computation  or  payment  of  the 
indenmity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the 
Treasury  under  section  1 2  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
611),  and  published  in  the  Federal 
Register  semiannually  on  or  about 
January  1  and  July  1  of  each  year  and 
may  vary  with  each  publication. 

24.  Concealment,  Misrepresentation 
Or  Fraud.  This  policy  will  be  void  in  the 
event  you  have  falsely  or  fraudulently 
concealed  either  the  fact  that  you  are 
restricted  from  receiving  benefits  under 
the  Act  or  that  action  is  pending  which 
may  restrict  your  eligibility  to  receive 
such  benefits.  We  will  also  void  this 
policy  if  you  or  anyone  assisting  you 
has  intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  or  any  other  FCIC  or 
FCIC  reinsured  policy.  This  voidance 
will  not  affect  your  obligation  to  pay 
premiums  or  waive  any  of  our  rights 
under  this  policy,  including  the  right  to 
collect  any  amount  due  us.  The 
voidance  will  be  effective  as  of  the  time 
.coverage  began  for  the  crop  year  within 
which  such  act  occurred. 

25.  Transfer  Of  Covemge  And  Right 
To  Indemnity.  If  you  transfer  any  part  of 
your  share  during  the  crop  year,  you 
may  transfer  your  coverage  rights.  The 
transfer  must  be  on  our  form  and 
approved  by  us.  Both  you  and  the 
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pursun  to  whom  you  transfer  your      . 
interest  are  jointly  and  severally  liable 
for  the  payment  of  the  premium.  The 
transferee  has  all  rights  and 
responsibilities  under  this  policy 
consistent  with  the  transferee's  interest. 

26.  Assignment  Of  Indemnity.  You 
may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year.  The 
assignment  must  be  on  our  form  and 
will  not  be  effective  until  approved  in 
writing  by  us.  The  assignee  will  have 
the  right  to  submit  all  loss  notices  and 
forms  as  required  by  the  policy. 

27.  Subrogation  (Recovery  Of  Loss 
From  A  Third  Party).  Because  you  may 
be  able  to  recover  all  or  a  part  of  your 
loss  from  someone  other  than  us,  you 
must  do  all  you  can  to  preserve  this 
right.  If  we  pay  you  for  your  loss,  your 
right  to  recovery  will,  at  our  option, 
belong  to  us.  If  we  recover  more  than  we 
paid  you  plus  oiu'  expenses,  the  excess 
will  be  paid  to  you. 

28.  Descriptive  Headings.  The 
descriptive  headings  of  the  various 
policy  provisions  are  formulated  for 
convenience  only  and  are  not  intended 
to  affect  the  construction  or  meaning  of 
any  of  the  policy  provisions. 

29.  Notices.  All  notices  required  to  be 
given  by  you  must  be  in  writing  and 
received  by  your  crop  insurance  agent 
within  the  designated  time  unless 
otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be 
given  immediately  may  be  by  telephone 
or  in  person  and  confirmed  in  writing. 
Time  of  the  notice  will  be  determined 
by  the  time  of  our  receipt  of  the  written 
notice.  If  the  date  by  which  you  are 
required  to  submit  a  report  or  notice 
falls  on  Saturday,  Sunday,  or  a  Federal 
holiday,  or,  if  your  agent's  office  is,  for 
any  reason,  not  open  for  business  on  the 
date  you  are  required  to  submit  such 
notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day.  All  notices  and  communications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop 
insurance  agent.  You  should  advise  us 
immediately  of  any  change  of  address. 

Crop  Revenue  Coverage  Insurance 
Policy 

Wheat  Crop  Provisions 

This  is  a  risk  management  program. 
This  risk  management  tool  may  be 
reinsured  under  the  authority  provided  . 
by  section  508(h)  of  the  Federal  Crop 
Insurance  Act.  If  a  conflict  exists  among 
the  Crop  Revenue  Coverage  Basic 
Provisions  (Basic  Provisions),  these 
Wheat  Crop  Provisions,  and  the  Special 
Provisions,  the  Special  Provisions  will 
control  these  Wheat  Crop  Provisions 


and  the  Basic  Provisions  and  these 
Wheat  Crop  Provisions  will  control  the 
Basic  Provisions. 

1.  Definitions 

(a)  Adequate  Stand — A  population  of 
live  plants  per  unit  of  acreage  which 
will  produce  at  least  the  yield  used  to 
establish  your  Final  Guarantee. 

fb)  Average  Daily  Settlement  Price — 
Refer  to  the  definition  contained  in  the 
Commodity  Exchange  Endorsement — 
Wheat. 

(c)  Base  Price — Refer  to  the  definition 
contained  in  the  Commodity  Exchange 
Endorsement — Wheat. 

(d)  Calculated  Revenue — The 
production  to  count  multiplied  by  the 
Harvest  Price. 

(e)  Days — Calendar  days. 

(f)  Final  Guarantee — The  number  of 
dollars  guaranteed  per  acre  determined 
to  be  the  higher  of  the  Minimum 
Guarantee  or  the  Harvest  Guarantee, 
where: 

(1)  Minimum  Guarantee — The 
Approved  Yield  per  acre  multiplied  by 
the  Base  Price  multiplied  by  the 
coverage  level  percentage  you  elect. 

(2)  Harvest  Guarantee — The  Approved 
Yield  per  acre  multiplied  by  the  Harvest 
Price,  multiplied  by  the  coverage  level 
percentage  you  elect. 

(g)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  Final  Guarantee. 

(h)  Good  farming  practices — Good 
fanning  practices  are  the  cultural 
practices  generally  in  use  in  the  county 
for  the  insured  crop  to  make  normal 
progress  toward  maturity  and  produce 
at  least  the  yield  used  to  determine  the 
Final  Guarantee  and  are  those 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  area. 

(i)  Harvest — Combining  or  threshing 
the  insured  crop  for  grain  or  cutting  for 
hay  or  silage  on  any  acreage.  A  crop 
which  is  swathed  prior  to  combining  is 
not  considered  harvested. 

(j)  Harvest  Price — Refer  to  the 
definition  contained  in  the  Commodity 
Exchange  Endorsement — Wheat. 

(k)  Initially  planted — The  first 
occurrence  of  planting  the  insured  crop 
on  insurable  acreage  for  the  crop  year. 

(1)  Interplanted — Acreage  on  which 
two  or  more  crops  are  planted  in  a 
manner  that  does  not  permit  separate 
agronomic  maintenance  or  harvest  of 
the  insured  crop. 

(m)  Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems,  and  at 


the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  Final  Guarartlee  on  the 
irrigated  acreage  planted  to  the  insured 
crop. 

(n)  Late  planted — Acreage  planted  to 
the  insured  crop  during  the  late  planting 
period. 

(o)  Late  planting  period — (not 
applicable  for  fall-planted  wheat) — The 
period  that  begins  the  day  after  the  final 
planting  date  for  the  insured  crop  and 
ends  25  days  after  the  final  planting 
date. 

(p)  Latest  final  planting  date — (1)  The 
final  planting  date  for  spring-planted 
acreage  in  all  counties  for  which  the 
Special  Provisions  designate  a  final 
planting  date  for  spring-planted  acreage 
only; 

(2)  The  final  planting  date  for  fall- 
planted  acreage  in  all  counties  for 
which  the  Special  Provisions  designate 
a  final  planting  date  for  fall-planted 
acreage  only;  or 

(3)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for 
which  the  Special  Provisions  designate 
final  planting  dates  for  both  spring- 
planted  and  fall-planted  acreage. 

(q)  Local  market  price — The  cash 
grain  price  per  bushel  for  the  U.S.  No. 
2  grade  of  the  insured  crop  offered  by 
buyers  in  the  area  in  which  you 
normally  market  the  insured  crop.  The 
local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No.  2  grade  of  the 
insured  crop.  Factors  not  associated 
with  grading  under  the  Official  United 
States  Standards  for  Grain,  including 
but  not  limited  to  protein,  oil  or 
moisture  content,  or  milling  quality  will 
not  be  considered. 

(r)  Nurse  crop  (companion  crop) — A 
crop  planted  into  the  same  acreage  as 
another  crop,  that  is  intended  to  be 
harvested  separately,  and  which  is 
planted  to  improve  growing  conditions 
for  the  crop  with  which  it  is  grown. 

(s)  Planted  acreage — Land  in  which 
seed  has  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Land  on  which 
seed  is  initially  spread  onto  the  soil 
surface  by  any  method  and 
subsequently  is  mechanically 
incorporated  into  the  soil  in  a  timely 
manner  and  at  the  proper  depth  will  be 
considered  planted. 

(t)  Practical  to  replant — In  lieu  of  the 
definition  of  "practical  to  replant"  in 
the  Basic  Provisions,  our  determination, 
after  loss  or  damage  to  the  insured  crop, 
based  on  factors,  including  but  not 
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limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop 
maturity,  etc.,  that  a  replanting  of  the 
insured  crop  will  attain  maturity  in  the 
remainder  of  the  crop  year.  It  will  not 
be  considered  practical  to  replant  after 
the  end  of  the  late  planting  period  or  the 
final  planting  date  if  a  late  planting 
period  is  not  applicable  except  that  it 
may  be  determined  practical  to  replant 
after  the  end  of  the  late  planting  period 
or  the  final  planting  date  if  such 
practice  is  generally  occiuring  in  the 
area  (see  section  7).  ^ 

(u)  Prevented  planting — Inability  to 
plant  the  insured  crop  with  proper 
equipment  by  the  latest  fined  planting 
date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting 
period  if  applicable.  You  must  have 
been  unable  to  plant  the  insured  crop 
due  to  an  insiuttd  cause  of  loss  that  has 
prevented  the  majority  of  producers  in 
the  surrounding  area  from  planting  the 
same  crop. 

(v)  Prevented  planting  guarantee — 
The  Prevented  Planting  Guarantee  for 
such  acreage  will  be  that  percentage  of 
the  Final  Guarantee  for  timely  planted 
acres  as  set  forth  in  section  12(d). 

(w)  Replanting — Performing  the 
cultural  practices  necessary  to  replace 
the  seed  of  the  same  insured  crop,  and 
replacing  the  seed  for  the  same  crop  in 
the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop. 

(x)  Swathed — Severance  of  the  stem 
and  grain  head  from  the  ground  without 
removal  of  the  seed  from  the  head  and 
placing  into  a  windrow. 

(y)  Timely  planted — Planted  on  or 
before  the  final  planting  date  designated 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county. 

(z)  Wheat — Wheat  for  grain  only. 

2.  Unit  Division 

Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section 
l(xx)  of  the  Basic  Provisions,  may  be 
divided  into  optional  units  if,  for  each 
optional  unit  you  claim,  all  the 
conditions  of  this  section  are  met,  or  if 
we  agree  to  such  division  in  writing. 


Optional  imits  must  be  established  at 
the  time  you  file  your  report  of  acreage 
for  each  crop  year. 

(a)  You  must  have  verifiable  records 
of  planted  acreage  and  production  for 
each  optional  unit  for  at  least  the  last 
crop  year  used  to  determine  your  Final 
Guarantee. 

(b)  You  must  plant  the  crop  in  a 
manner  which  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  imit. 

(c)  You  must  have  measurements  of 
stored  production  or  records  of 
marketed  production  from  each  optional 
unit  in  a  manner  that  permits  us  to 
verify  the  production  from  the  optional 
unit 

(d)  Each  optional  unit  must  meet  one 
or  more  of  the  following: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number 
Optional  units  may  be  established  if 
each  optional  unit  is  located  in  a 
separate  section,  in  the  absence  of 
sections,  we  may  consider  parcels  of 
land  legally  identified  by  other  methods 
of  measure  including,  but  not  limited  to: 
Spanish  grants,  railroad  surveys, 
leagues,  labors,  or  Virginia  Military 
Lands.  In  areas  which  have  not  been 
surveyed  using  the  systems  identified 
above  or  another  system  approved  by 
us,  and  in  areas  where  boundaries  are 
not  readily  discemable,  each  optional 
unit  must  be  located  in  a  separate  FSA 
Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  In  addition  to  or 
instead  of  establishing  optional  units  by 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number,  optional  units  may  be 
established  if  each  optional  imit 
contains  only  irrigated  acreage  or  only 
non-irrigated  acreage.  The  irrigated 
acreage  may  not  extend  beyond  the 
point  at  which  your  irrigation  system 
can  deliver  the  quantity  of  water  needed 
to  produce  the  yield  on  which  your 
Final  Guarantee  is  based.  You  must 
plant,  cultivate,  fertilize,  or  otherwise 
care  for  the  irrigated  acreage  and  the 
non-irrigated  acreage  in  an  appropriate 
manner. 


(3)  Optional  Units  by  Initially  Planted 
Winter  Wheat  or  Initially  Planted  Spring 
Wheat:  In  addition  to  or  instead  of 
establishing  optional  units  by  section, 
section  equivalent,  or  FSA  Farm  Serial 
Number  as  described  in  section  2(d)(1) 
or  by  irrigated  and  non-irrigated 
practices  as  described  in  section  2(d)(2), 
optional  units  may  be  established  if 
each  optional  luiit  contains  only 
initially  planted  winter  wheat  or  only 
initially  planted  spring  wheat.  Optional 
units  may  be  established  in  this  manner 
only  in  counties  having  both  fall  and 
spring  final  planting  dates  as  designated 
by  the  Special  Provisions. 

(e)  Basic  units  may  not  be  divided 
into  optional  imits  on  any  basis 
(production  practice,  type,  variety, 
planting  period,  etc.)  other  than  as 
described  luider  this  section.  If  you  do 
not  comply  fully  with  these  conditions, 
we  will  combine  all  optional  units 
which  are  not  established  in  compliance 
with  these  provisions  into  the  basic  unit 
from  which  they  were  formed.  We  may 
do  this  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these 
conditions.  If  failure  to  comply  with 
these  provisions  is  determined  to  be 
inadvertent,  and  if  the  optional  units  are 
combined,  the  premiiun  paid  for 
electing  optional  units  will  be  refunded 
to  you. 

3.  Coverage  Level 

In  addition  to  the  requirements  of 
section  3  (Coverage  Level)  of  the  Basic 
Provisions,  all  the  insurable  wheat  in 
the  county  insured  as  grain  under  this 
policy  will  have  the  same  coverage  level 
election. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
changes)  in  the  Basic  Provisions,  the 
contract  change  date  is  December  31 
preceding  the  cancellation  date  for 
counties  with  a  March  15  cancellation 
date  and  June  30  preceding  the 
cancellation  date  for  all  other  counties 

5.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination 
dates  are: 


Crop,  state  and  county 


Cancellation 
date 


Termination 
date 


Wtwat 

All  Colorado  counties  except  Alamosa,  Archuleta,  Conejos.  Costilla.  Custer.  Delta.  Dolores.  Eagle,  Gar- 
field, Grand.  La  Plata.  Mesa.  Moffat,  Montezuma,  Montrose,  Ouray.  Pitkin.  Rio  Blanco,  Rio  Grande. 
Routt,  Saguache,  and  San  Miguel  Counties:  all  Iowa  counties  except  Plymouth,  Cherokee.  Buena  Vista. 
Pocahontas,  Humbott,  Wright,  Franklin,  Butler,  Black  Hawk.  Buchanan,  Delaware,  and  Dubuque  Coun- 
ties and  all  Iowa  counties  north  thereof;  all  Wisconsin  counties  except  Trempealeau.  Jackson,  Wood, 
Portage.  Waupaca.  Outagtriie.  Brown,  and  Kewaunee  Counties  and  all  Wisconsin  counties  north  arxl 
west  thereof;  and  all  other  states  except  Alaska,  Anzona,  California.  COnnecticul,  Idaho,  Maine,  Massa- 
chusetts. Minnesota.  Montana,  Nevada.  New  Hampshire,  New  York,  North  Dakota,  Oregon,  Rhode  Is- 
land, South  Dakota,  Utah,  Vermont,  Washington,  and  Wyoming. 


September  30 


September  30. 
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Crop,  state  and  county 


Archuleta,  Custer,  Delta,  Dolores,  Eagle,  Garfield,  Grand.  La  Plata,  Mesa,  Moffat,  Montezuma,  Montrose, 
Ouray,  Pitkin,  Rio  Blanco,  Routt,  and  San  Miguel  Counties,  Colorado;  Connecticut;  Idaho;  Plymouth, 
Cherokee.  Buena  Vista,  Pocahontas,  HumboWt,  Wright,  Franklin,  Butler.  Black  Hawk,  Buchanan,  Dela- 
ware, and  Dubuque  Counties,  Iowa,  and  all  Iowa  counties  north  thereof;  Massachusetts;  all  Montana 
counties  except  Daniels.  Roosevelt.  Sherklan.  and  Valley  Counties;  New  York;  Oregon;  Rhode  Island;  all 
South  Dakota  counties  except  Harding,  Perkins.  Corson.  Walworth,  Edmonds,  Faulk,  Spink.  Beadle, 
Jeraukj,  Aurora.  Douglas,  and  Bon  Homme  Counties  and  all  South  Dakota  counties  north  and  east 
thereof;  Washington;  and  all  Wyoming  counties  except  Big  Horn,  Fremont,  Hot  Springs,  Park,  and 
Washakie  Counties. 

Malanuska-Sus)tna  County,  Alaska;  Anzona;  California;  Nevada;  and  Utah 

All  Alaska  counties  except  Matanuska-Susitna  County;  Alamosa,  Conejos.  Costilla.  Rio  Grande,  and 
Saguache  Counties.  Colorado;  Maine.  Minnesota;  Daniels.  Roosevelt,  Sheridan,  and  Valley  Counties^ 
Montana;  New  Hampshire;  North  Dakota;  Harding.  Pertons.  Corson.  Walworth.  Edmunds,  Faulk,  Spink. 
Beadle,  Jerauld,  Aurora.  Douglas,  and  Bofi  Homme  Counties,  South  Dakota,  and  all  South  Dakota  coun- 
ties north  and  east  thereof;  Vermont;  Trempealeau.  Jackson.  Wood.  Portage,  Waupaca.  Outagamie, 
Brown,  and  Kewaunee  Counties,  Wisconsin,  and  all  Wisconsin  counties  north  and  west  thereof;  Big 
Hom.  Fremont,  Hot  Springs,  Park,  arxl  Washakie  Counties.  Wyoming. 


Cancellation 
date 


September  30 


October  31 
March  15  .. 


Termination 
date 


November  30. 


November  30. 
March  15. 


6.  Insured  Crop 

(a)  In  accordance  with  section  8 
(Insured  Crop)  of  the  Basic  Provisions, 
the  crop  insured  will  be  wheat  you  elect 
to  insure,  that  is  grown  in  the  county  on 
insurable  acreage,  and  for  which 
premium  rates  aie  provided  by  the 
County  Actuarial  Table: 

(1)  In  which  you  have  a  shfire; 

(2)  That  is  planted  for  harvest  as 
grain;  ' 

(3)  That  is  not: 

(i)  Interplanted  with  another  crop; 

(ii)  Planted  into  an  established  grass 
or  legume;  or 

(iii)  Planted  as  a  nurse  crop,  unless 
planted  as  a  nurse  crop  for  new  forage 
seeding,  but  only  if  seeded  at  a  normal 
rate  and  intended  for  harvest  as  grain. 

(b)  If  you  anticipate  destroying  any 
acreage  prior  to  harvest  you: 

(1)  May  report  all  planted  acreage 
when  you  report  your  acreage  for  the 
crop  year  and  specify  any  acreage  to  be 
destroyed  as  uninsurable  acreage.  (By 
doing  so,  no  coverage  will  be  considered 
to  have  attached  on  the  specified 
acreage  and  no  premium  will  be  due  for 
such  acreage.  If  you  do  not  destroy  such 
acreage,  you  will  be  subject  to  the 
under-reporting  provisions  contained  in 
section  6(f)  of  the  Basic  Provisions);  or 

(2)  If  the  County  Actuarial  Table 
provides  a  reduced  premium  rate  for 
acreage  destroyed  by  a  date  designated 
in  the  Special  Provisions,  you  may 
report  all  planted  acreage  as  insurable 
when  you  report  your  acreage  for  the 
crop  year.  Premium  will  be  due  on  all 
the  acreage.  Your  premium  amount  will 
be  reduced  by  the  amount  shown  on  the 
County  Actuarial  Table  for  any  acreage 
you  destroy  prior  to  a  date  designated  in 
the  Special  Provisions  if  you  do  not 
claim  an  indemnity  on  such  acreage.  In 
accordance  with  section  14(b)  of  the 
Basic  Provisions,  you  must  obtain  our 
consent  before  and  give  us  notice  after 


you  destroy  any  of  the  insured  crop  so 
your  acreage  report  can  be  revised  to 
make  you  eligible  for  this  reduction  in 
premium. 

(c)  In  counties  for  which  the  Wheat 
Special  Provisions  designate  both  fall 
and  spring  final  planting  dates,  you  may 
elect  a  winter  wheat  coverage 
endorsement.  This  endorsement 
provides  two  options  for  alternative 
coverage  for  wheat  that  is  damaged 
between  the  fall  final  planting  date  and 
the  spring  final  planting  date.  Coverage 
under  the  endorsement  will  be  effective 
only  if  you  designate  the  coverage 
option  you  elect  by  executing  the 
endorsement  by  the  sales  closing  date 
for  winter  wheat  in  the  county. 

7.  Insurance  Period 

In  lieu  of  the  requirements  under 
section  11  (Insurance  Period)  of  the 
Basic  Provisions,  and  subject  to  any 
provisions  provided  by  the  Winter 
Wheat  Coverage  Endorsement  if  you 
have  elected  such  endorsement,  the 
insurance  period  is  as  follows: 

(a)  Insurance  attaches  on  each  unit  or 
part  thereof  on  the  later  of  the  date  we 
accept  your  application  or  the  date  the 
insured  crop  is  planted  subject  to  the 
following  limitations: 

(1)  The  acreage  must  be  planted  on  or 
before  the  final  planting  date  designated 
in  the  Special  Provisions  for  the  type 
(winter  or  spring)  except  as  allowed  in 
section  12(c). 

(2)  Whenever  the  Special  Provisions 
designate  only  a  fall  final  planting  date, 
any  acreage  of  winter  wheat  damaged 
before  such  final  planting  date,  to  the 
extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop, 
must  be  replanted  to  a  winter  type  of  the 
insured  crop  unless  we  agree  that 
replanting  is  not  practical. 

(3)  Whenever  the  Special  Provisions 
designate  both  fall  and  spring  final 


planting  dates,  winter  wheat  planted  on 
or  before  the  fall  final  planting  date 
which  is  damaged: 

(i)  Before  the  fall  planting  final 
planting  date,  to  the  extent  that  growers 
in  the  area  would  normally  not  further 
care  for  the  crop,  must  be  replanted  to 
a  winter  type  of  the  insured  crop  unless 
we  agree  that  replanting  is  not  practical. 

(ii)  On  or  after  the  fall  final  planting 
date,  but  before  the  spring  final  planting 
date,  to  the  extent  that  growers  in  the 
area  would  normally  not  further  care  for 
the  crop,  must  be  replanted  to  an 
appropriate  variety  of  the  insured  crop 
unless  we  agree  that  replanting  is  not 
practical. 

If  you  have  elected  coverage  under 
one  of  the  available  Winter  Wheat 
Coverage  Endorsement  Options 
available  in  the  county,  the  insurance 
period  for  wheat  will  be  in  accordance 
with  the  selected  option. 

(4)  Whenever  the  Special  Provisions 
designate  only  a  spring  final  planting 
date: 

(i)  Any  acreage  of  spring  wheat 
damaged  before  such  final  planting  date, 
to  the  extent  that  growers  in  the  area 
would  normally  not  further  care  for  the 
crop,  must  be  replanted  to  a  spring  type 
of  the  insured  crop  unless  we  agree  that 
replanting  is  not  practical;  and 

(ii)  Whenever  the  Special  Provisions 
designate  only  a  spring  final  planting 
date,  any  acreage  of  fall  planted  wheat 
is  not  insured  unless  you  request  such 
coverage  and  we  agree  in  writing  that 
the  acreage  has  an  adequate  stand  in  the 
spring  to  produce  the  yield  used  to 
determine  your  Final  Guarantee. 
Insurance  will  then  attach  to  acreage 
having  an  adequate  stand  on  the  earlier 
of  the  spring  final  planting  date  or  the 
date  we  agree  to  accept  the  acreage  for 
insurance.  If  such  fall  planted  acreage  is 
not  to  be  insured  it  must  be  recorded  on 
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the  acreage  report  as  an  uninsured  fall 
planted  crop. 

(b)  Insurance  ends  on  each  unit  at  the 
earliest  of: 

(1)  Total  destruction  of  the  insured 
crop  on  the  luiit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  the 
unit; 

(4)  September  25  following  planting 
in  Alaska,  or  October  31  of  the  calendar 
year  in  which  the  crop  is  normally 
harvested  in  all  other  states;  or 

(5)  Abandonment  of  the  crop  on  the 
imit. 

8.  Causes  of  Loss 

In  addition  to  the  provisions  under 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions,  any  loss  covered  by  this 
policy  must  occur  within  the  insiuance 
period.  The  specific  causes  of  loss  for 
wheat  are: 

(a)  Adverse  weather  conditions; 

(blFire; 

(c)  Insects,  but  not  damage  allowed 
because  of  insufficient  or  improper 
application  of  pest  control  measures; 

(d)  Plant  disease,  but  not  damage 
allowed  because  of  insufficient  or 
improper  application  of  disease  control 
measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply;  or 

(i)  A  Harvest  Price  that  is  less  than  the 
Base  Price. 

9.  Replanting  Payments 

(a)  A  replant  payment  for  wheat  only 
is  allowed  as  follows: 

(1)  You  comply  with  all  requirements 
regarding  replanting  payments 
contained  under  section  13  (Replanting 
Payment)  of  the  Basic  Provisions  and  in 
any  winter  wheat  coverage  endorsement 
for  which  you  are  eligible  and  which 
you  have  elected; 

(2)  The  wheat  must  be  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that 
the  remaining  stand  will  not  produce  at 
least  90  percent  of  the  Minimum 
Guarantee  for  the  acreage; 

(3)  The  acreage  must  have  been 
initially  planted  to  spring  wheat  in 
those  counties  with  only  a  spring  final 
planting  date; 

(4)  The  damage  must  occur  after  the 
fall  final  planting  date  in  those  counties 
where  both  a  fall  and  spring  final 
planting  date  are  designated; 

(5)  Replanting  must  take  place  not 
later  than  25  days  after  the  spring  final 
planting  date;  and 

(6)  The  replanted  wheat  must  be 
seeded  at  a  rate  that  is  normal  for 
initially  planted  wheat  (if  new  seed  is 


planted  at  a  reduced  seeding  rate  into  a 
partially  damaged  stand  of  wheat,  the 
acreage  will  not  be  eligible  for  a 
replanting  payment). 

(b)  No  replanting  payment  will  be 
made  for  acreage  initially  planted  to 
winter  wheat  in  any  coimty  for  which 
the  Special  Provisions  contain  only  a 
fall  final  planting  date. 

(c)  In  accordance  with  section  13(c)  of 
the  Basic  Provisions,  the  maximum 
amount  of  the  replanting  payment  per 
acre  will  be  the  lesser  of  20  percent  of 
the  Minimum  Guarantee  or  3  bushels, 
times  the  Base  Price  times  youi  share. 

(d)  When  wheat  is  replanted  using  a 
practice  that  is  iminsurable  for  an 
original  planting,  the  liability  for  the 
unit  will  be  reduced  by  the  amoimt  of 
the  replanting  payment.  The  premiiun 
amount  will  not  be  reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

In  addition  to  your  duties  under 
section  14  of  the  Basic  Provisions,  if  you 
initially  discover  damage  to  any  insured 
crop  within  15  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  uhharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  the  entire  length  of 
each  field  in  the  unit,  and  must  not  be 
harvested  or<iestroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  imable 
to  provide  records  of  production  that  are 
acceptable  to  us  for  any: 

(1)  Optional  unit,  we  will  combine  all 
optional  units  for  which  acceptable 
records  of  production  were  not 
provided;  or  for  any 

(2)  Basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the 
harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  insiued  unit  of  wheat 
by: 

(1)  Multiplying  the  insured  acreage  of 
wheat  by  the  Final  Guaremtee; 

(2)  Subtracting  the  Calculated 
Revenue  bom  the  result  of  section 
11(b)(1);  and 

(3)  Multiplying  the  result  by  your 
share. 

If  the  result  of  section  11(b)(3)  is 
greater  than  zero,  an  indemnity  will  be 
paid.  If  the  result  of  section  11(b)(3)  is 
less  than  zero,  no  indemnity  will  be 
due. 

(c)  The  total  production  (bushels)  to 
count  from  all  insurable  acreage  on  the 
unit  will  include: 


(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  that  amount  of 
production  that  when  multiplied  by  the 
Harvest  Price  equals  the  Final  Guarantee 
for  acreage: 

(A)  Which  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d)); 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  and  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement  the  insurance  period  for 
that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If: 

(A)  Agreement  on  the  appraised 
amount  of  production  is  not  reached, 
you  may  elect  to  continue  to  care  for  the 
crop,  or  we  will  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree 
to  leave  intact,  and  provide  sufficient 
care  for,  representative  samples  of  the 
crop  in  locations  acceptable  to  us.  The 
amount  of  production  to  count  for  such 
acreage  will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count. 

(B)  You  elect  to  continue  to  care  for 
the  crop,  we  will  determine  the  amount 
of  production  to  count  for  the  acreage 
using  the  harvested  production,  or  oiu- 
reappraisal  if  additional  damage  occurs 
and  the  crop  is  not  harvested. 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat  production  may  be 
adjusted  for  excess  moisture  and  quality 
deficiencies. 

(1)  Production  will  be  reduced  by  .12 
percent  for  each  .1  percentage  point  of 
moisture  in  excess  of  13.5  percent  for 
wheat.  We  may  obtain  samples  of  the 
production  to  determine  the  moistiue 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 
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(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in 
wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight, 
total  damaged  kernels  (excluding  heat 
damage),  shrunken  or  broken  kernels,  or 
defects  (excluding  foreign  material  and 
heat  damage),  or  grading  garlicky,  light 
smutty,  smutty  or  ergoty; 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins,  that  are 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  specified  in 
section  8; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grain  grader  licensed  under  the 
authority  of  the  United  States  Grain 
Standards  Act  or  the  United  States 
Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
humcm  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  Production  of  wheat  that  is  eligible 
for  quality  adjustment,  as  specified  in 
sections  11(d)(2)  and  n(d)(3).  will  be 
reduced  by  the  quality  adjustment  factor 
contained  in  the  Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

12.  Late  Planting  and  Prevented 
Planting 

(a)  In  lieu  of  section  8(b)(2)  and 
section  l(hh)  of  the  Basic  Provisions, 
insurance  will  be  provided  for  acreage 
planted  to  the  insured  crop  during  the 
late  planting  period  (see  section  12(c)), 
and  acreage  you  were  prevented  &om 
planting  (see  section  12(d)).  These 
coverages  provide  reduced  guarantees. 
The  reduced  guarantees  will  be 
combined  with  the  Final  Guarantee  for 
timely  planted  acreage  for  each  unit. 
The  premium  amount  for  late  planted 
acreage  and  eligible  prevented  planting 
acreage  will  be  the  same  as  that  for 
timely  planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 


premium  less  our  subsidy)  for  late 
planted  acreage  or  prevented  planting 
acreage  exceeds  the  liability  on  such 
acreage,  coverage  for  those  acres  will 
not  be  provided  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for 
such  acreage).  For  example,  assume  you 
insure  one  unit  in  which  you  have  a  100 
percent  share.  The  unit  consists  of  150 
acres,  of  which  50  acres  were  planted 
timely,  50  acres  were  planted  7  days 
after  the  final  planting  date  (late 
planted),  and  50  acres  are  unplanted 
and  eligible  for  prevented  planting 
coverage.  To  calculate  the  amount  of 
any  indemnity  which  may  be  due  to 
you,  the  Final  Guarantee  for  the  unit 
will  be  computed  as  follows: 

(1)  For  timely  planted  acreage, 
multiply  the  per  acre  Final  Guarantee 
for  timely  planted  acreage  by  the  50 
acres  planted  timely; 

(2)  For  late  planted  acreage,  multiply 
the  per  acre  Final  Guarantee  for  timely 
planted  acreage  by  93  percent  (0.93)  and 
multiply  the  result  by  the  50  acres 
planted  late;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  Final  Guarantee 
for  timely  planted  acreage  by: 

(i)  Fifty  percent  (0.50)  ana  multiply 
the  result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage 
is  eligible  for  prevented  planting 
coverage,  and  if  the  acreage  is  left  idle 
for  the  crop  year,  or  if  a  cover  crop  is 
planted  not  for  harvest.  Prevented 
planting  compensation  hereunder  will 
not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Twenty-five  percent  (0.25)  and 
multiply  the  result  by  the  50  acres  you 
were  prevented  from  planting,  if  the 
acreage  is  eligible  for  prevented  planting 
coverage,  and  if  you  elect  to  plant  a 
substitute  crop  for  harvest  after  the  10th 
day  following  the  latest  final  planting 
date  for  the  insured  crop. 

The  total  of  the  three  calculations  will 
be  the  Final  Guarantee  for  the  unit.  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  Minimum 
Guarantee  for  timely  planted  acreage  by 
the  150  acres  in  the  unit. 

(b)  If  you  were  prevented  from 
planting,  you  must  provide  written 
notice  to  us  not  later  than  the  acreage 
reporting  date. 

(c)  Late  planting.  (1)  For  spring- 
planted  wheat  acreage  in  counties  for 
which  the  Special  Provisions  designate 
a  spring  final  planting  date,  the  Final 
Guarantee  for  each  acre  will  be  reduced 
for  each  day  planted  after  the  final 
planting  date  by: 

(i)  One  percent  (.01)  per  day  for  the 
first  through  the  tenth  day;  and 

(ii)  Two  percent  (.02)  per  day  for  the 
eleventh  through  the  twenty-fifth  day. 


(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Basic  Provisions,  you  must  report  the 
dates  the  acreage  is  planted  within  the 
late  planting  period. 

(3)  If  planting  of  the  insured  crop 
continues  after  the  final  planting  date, 
or  you  are  prevented  from  planting 
during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later 
of: 

(i)  The  acreage  reporting  date 
contained  in  the  Special  Provisions;  or 

(ii)  Five  (5)  days  after  the  end  of  the 
late  planting  period. 

(dj  Prevented  Planting  (Including 
Planting  After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from 
planting  the  insured  crop,  you  may 
elect: 

(i)  To  plant  the  insured  crop  during 
the  late  planting  period.  The  Final 
Guarantee  for  such  acreage  will  be 
determined  in  accordance  with  section 
12(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any 
crop  except  a  cover  crop  not  for  harvest. 
You  may  also  elect  to  plant  the  insured 
crop  after  the  late  planting  period.  In 
either  case,  the  Prevented  Planting 
Guarantee  for  such  acreage  will  be  50 
percent  of  the  final  guarantee  for  timely 
planted  acres.  In  counties  for  which  the 
Special  Provisions  designate  a  spring 
final  planting  date,  the  Prevented 
Planting  Guarantee  will  be  based  on 
your  Final  Guarantee  for  spring-planted 
acreage  of  the  insured  crop.  For 
example,  if  your  Final  Guarantee  for 
timely  planted  acreage  is  120  dollars  per 
acre,  your  prevented  planting  guarantee 
would  be  60  dollars  per  acre  (120 
dollars  multiplied  by  0.50).  If  you  elect 
to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for 
such  acreage  will  be  determined  in 
accordance  with  sections  11(c)  through 
(e);or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in 
which  case: 

(A)  No  Prevented  Planting  Guarantee 
will  be  provided  for  such  acreage  if  the 
substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  latest  final 
planting  date  for  the  insured  crop;  or 

(B)  A  Prevented  Planting  Guarantee 
equal  to  25  percent  of  the  Final 
Guarantee  for  timely  planted  acres  will 
be  provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  tenth 
day  following  the  latest  final  planting 
date  for  the  insured  crop.  If  you  elected 
to  exclude  this  coverage,  and  plant  a 
substitute  crop,  no  prevented  planting 
coverage  will  be  provided.  For  example, 
if  your  Final  Guarantee  for  timely 
planted  acreage  is  120  dollars  per  acre, 
your  prevented  planting  guarantee 


UMI 


Tuesday,  June  17,  1997  /  Notices 


32749 


would  be  30  dollars  per  acre  (120 
dollars  multiplied  by  0.25).  You  may 
elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is 
planted  for  harvest  and  receive  a 
reduction  in  the  applicable  premium 
rate.  If  you  wish  to  exclude  this 
coverage,  you  must  so  indicate,  on  or 
before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by 
us.  Your  election  to  exclude  this 
coverage  will  remain  in  effect  from  year 
to  year  unless  you  notify  us  in  writing 
on  our  form  by  the  applicable  sales 
closing  date  for  the  crop  year  for  which 
you  wish  to  include  this  coverage.  All 
acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you 
had  the  inputs  available  to  plant  and 
produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
Minimum  Guarantee. 

(3)  In  addition  to  the  provisions  of 
section  1 1  (Insurance  Period)  of  the 
Basic  Provisions,  the  insurance  p>eriod 
for  prevented  planting  coverage  begins: 

(i)  On  the  sales  closing  date  contained 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county  for  the  crop  year  the 
application  for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on 
the  sales  closing  date  for  the  insured 
crop  in  the  county  for  the  previous  crop 
year,  provided  continuous  coverage  has 
been  in  effect  since  that  date.  For 
example:  If  you  make  application  and 
purchase  insurance  for  wheat  for  the 

1998  (jrop  year,  prevented  planting 
coverage  will  begin  on  the  1998  sales 
closing  date  for  the  insured  crop  in  the 
county.  If  the  wheat  coverage  remains  in 
effect  for  the  1999  crop  year  (is  not 
terminated  or  canceled  diuing  or  after 
the  1998  crop  year,  except  the  policy 
may  have  been  canceled  to  transfer  the 
policy  to  a  different  insurance  provider, 
if  there  is  no  lapse  in  coverage), 
prevented  planting  coverage  for  the 

1999  crop  year  began  on  the  1998  sales 
closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not 
exceed  the  total  eligible  acreage  on  all 
FSA  Fann  Serial  Numbers  in  which  you 
have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred 
on  or  before  the  sales  closing  date. 
Eligible  acreage  for  each  FSA  Farm 
Serial  Number  is  determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits 
the  number  of  acres  that  may  be  planted 
for  the  crop  year,  the  acreage  eligible  for 
prevented  planting  coverage  will  not 
exceed  the  total  acreage  permitted  to  be 
planted  to  the  insured  crop. 


(ii)  If  you  do  not  participate  in  any 
program  administered  by  the  United 
States  Department  of  Agriculture  that 
limits  the  number  of  acres  that  may  be 
planted,  and  unless  we  agree  in  writing 
on  or  before  the  sales  closing  date, 
eligible  acreage  will  not  exceed  the 
greater  of: 

(A)  The  FSA  base  acreage  for  the 
insured  crop,  including  acres  that  could 
be  flexed  from  another  crop,  if 
applicable; 

(B)  The  nimiber  of  acres  planted  to  the 
insured  crop  on  the  FSA  Farm  Serial 
Number  during  the  previous  crop  year, 
or 

(C)  One  himdred  percent  (100%)  of 
the  simple  average  of  the  number  of 
acres  planted  to  the  insured  crop  during 
the  crop  years  that  you  certified  to 
determine  your  yield. 

(iii)  Acreage  intended  to  be  planted 
under  an  irrigated  practice  will  be 
limited  to  the  number  of  acres  for  which 
you  had  adequate  irrigation  facilities 
prior  to  the  insured  cause  of  loss  which 
prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will 
not  be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that 
is  less  than  20  acres  or  20  percent  of  the 
acreage  in  the  imit  will  be  presiuned  to 
have  been  intended  to  be  planted  to  the 
insured  crop  planted  in  the  unit,  unless 
you  can  show  that  you  had  the  inputs 
available  before  the  final  planting  date 
to  plant  and  produce  another  insured 
crop  on  the  acreage); 

(B)  For  which  the  County  Actuarial 
Table  does  not  designate  a  premiujn  rate 
luiless  a  written  agreement  designates 
such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplahted  under  any 
program  administered  by  the  United 
States  Department  of  Agriculture; 

(D)  On  which  another  crop  is 
prevented  from  being  planted,  if  you 
have  already  received  a  prevented 
planting  indenmity,  guarantee  or 
amoimt  of  insurance  for  the  same 
acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage 
and  production  showing  that  the 
acreage  has  a  history  of  double-cropping 
in  each  of  the  last  four  years; 

(E)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  any 
other  crop  is  planted  and  fails,  or  is 
planted  and  harvested,  hayed  or  grazed 
on  the  same  acreage  in  the  same  crop 
year,  (other  than  a  cover  crop  (see 
section  12(d)(l)(ii))  or  a  substitute  crop 
(see  section  12(d)(l)(iii)))  unless  you 
provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has 


a  history  of  double-cropping  in  each  of 
the  last  four  years; 

(F)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  ^low  for 
crop  rotation  purposes. 

(v)  For  the  purpose  of  determining 
eligible  acreage  for  prevented  planting 
coverage,  acreage  for  all  units  will  be 
combined  and  be  reduced  by  the 
number  of  acres  of  the  insured  crop  that 
are  timely  planted  and  late  planted,  if 
the  late  planting  period  is  applicable. 
For  example,  assume  you  have  100  acres 
eligible  for  prevented  planting  coverage 
in  which  you  have  a  100  percent  share. 
The  acreage  is  located  in  a  single  FSA 
Farm  Serial  Number  which  you  insure 
as  two  separate  optional  imits  consisting 
of  50  acres  each.  If  you  planted  60  acres 
of  the  insured  crop  on  one  optional  unit 
and  40  acres  of  the  insured  crop  on  the 
second  optional  luiit,  your  prevented 
planting  eligible  acreage  would  be 
reduced  to  zero  (i.e.,  100  acres  eligible 
for  prevented  planting  coverage  minus 
100  acres  planted  equals  zero). 

(5)  In  accordance  with  the  provisions 
of  section  6  (Report  of  Acreage)  of  the 
Basic  Provisions,  you  must  report  by 
unit  any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the 
acreage  reporting  date  for  spring-planted 
acreage  of  the  insured  crop  in  counties 
for  which  the  Special  Provisions 
designates  a  spring  final  planting  date, 
or  the  acreage  reporting  date  for  fall- 
planted  acreage  of  the  insured  crop  in 
counties  for  which  the  Special 
(Provisions  designates  a  fall  final 
planting  date  only.  For  the  purpose  of 
determining  acreage  eligible  for  a 
Prevented  Planting  Guarantee,  the  total 
amount  of  prevented  planting  and 
planted  acres  caimot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any 
acreage  you  report  in  excess  of  the 
number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically 
located  in  a  unit,  will  be  deleted  from 
your  acreage  report. 

Crop  Revenue  Coverage 

Optional  Endorsement 

Winter  Wheat  Coverage  Endorsement 

(This  is  a  Continuous  Endorsement) 
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Crop  Year  Effective: 

Option  Selected  (Check  One  and  sign  below) 
A B 

(a)  In  return  for  payment  of  the 
additional  premium  designated  in  the 
County  Actuarial  Table,  this 
endorsement  is  attached  to  and  made  a 
part  of  your  Crop  Revenue  Coverage 
policy  provisions  subject  to  the  terms 
and  conditions  described  herein. 

(b)  This  endorsement  is  available  only 
in  counties  for  which  the  Special 
Provisions  designate  both  a  fall  final 
planting  date  and  a  spring  final  planting 
date. 

(c)  This  endorsement  modifies  the 
provisions  of  sections  7  and  11  of  the 
Crop  Revenue  Coverage  Wheat  Crop 
Provisions  (Wheat  Crop  Provisions). 

(1)  You  must  have  a  Crop  Revenue 
Coverage  policy  in  force  and  elect  to 
insure  wheat  under  that  policy. 

(2)  You  may  select  either  Option  A  or 
Option  B.  Failure  to  select  either  Option 
A  or  Option  B  means  that  you  have 
rejected  both  Options  and  this 
endorsement  would  be  void. 

(3)  Insurance  Period.  Coverage  under 
this  endorsement  begins  on  the  later  of 
the  date  we  accept  your  application  for 
coverage  or  on  the  fall  final  planting 
date  designated  in  the  Special 
Provisions.  Coverage  ends  on  the  spring 
final  planting  date  designated  in  the 
Special  Provisions. 

(4)  The  provisions  under  section  14  of 
the  Crop  Revenue  Coverage  Basic 
Provisions  (Basic  Provisions)  are 
amended  to  require  that  all  notices  of 
damage  must  be  provided  to  us  by  the 
spring  final  planting  date  designated  in 
the  Special  Provisions. 

Option  A 

(30  Percent  Coverage  and  Acreage 
Release) 

Whenever  any  winter  wheat  is 
damaged  during  the  insurance  period 
(see  section  (c)  (3)  above),  and  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit,  whichever  is  less,  does  not 
have  an  adequate  stand  to  produce  at 
least  90  percent  of  the  Minimum 
Guarantee  for  the  acreage  (to  calculate 
the  actual  percentage,  multiply  the 
appraised  production  determined  in 
accordance  with  section  11(c)(1)  of  the 
applicable  Wheat  Crop  Provisions  times 
the  Base  Price  and  then  divide  that 
quantity  by  the  Minimum  Guarantee), 
you  may,  at  your  option,  take  one  of  the 
following  actions: 

(a)  Destroy  the  remaining  crop  on 
such  acreage.  By  doing  so,  you  agree  to 
accept  an  amount  of  Calculated  Revenue 
to  count  against  the  unit  Final 
Guarantee  equal  to  70  percent  of  the 
Final  Guarantee  for  the  damaged 


acreage,  or  an  appraisal  determined  in 
accordance  with  section  11(c)(1)  of  the 
applicable  Wheat  Crop  Provisions  if 
such  em  appraisal  results  in  a  greater 
amount  of  Calculated  Revenue.  This 
amount  will  be  considered  Calculated 
Revenue  in  determining  any  final 
indemnity  on  the  unit  and  will  be  used 
to  settle  your  claim  as  described  in  the 
provisions  under  section  11  (Settlement 
of  Claim)  of  the  applicable  Wheat  Crop 
Provisions.  You  may  use  such  acreage 
for  any  purpose,  including  planting  and 
separately  insuring  any  other  crop.  If 
you  elect  to  utilize  such  acreage  for  the 
production  of  spring  wheat,  you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
which  results  in  a  clear  and  discernible 
break  in  the  planting  pattern  at  the 
boundary  between  it  and  any  remaining 
winter  wheat;  and 

(2)  Store  or  market  the  production 
from  such  acreage  in  such  a  manner 
which  permits  us  to  verify  the  amount 
of  spring  wheat  production  separately 
from  any  winter  wheat  production. 

In  the  event  you  are  unable  to  provide 
records  of  production  that  are 
acceptable  to  us,  the  spring  wheat 
acreage  will  be  considered  to  be  a  part 
of  the  original  winter  wheat  unit.  If  you 
elected  to  insure  the  spring  wheat 
acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acreage  will 
be  considered  earned  and  oayable  to  us. 

(b)  Continue  to  care  for  me  damaged 
crop.  By  doing  so,  coverage  will 
continue  under  the  terms  of  the  Basic 
Provisions,  applicable  Wheat  Crop 
Provisions,  and  this  Option. 

(c)  Replant  the  acreage  to  an 
appropriate  variety  of  wheat,  if  it  is 
practical,  and  receive  a  replanting 
payment  in  accordance  with  the  terms 
of  section  9.  (Replanting  Payments)  of 
the  applicable  Wheat  Crop  Provisions. 
By  doing  so,  coverage  will  continue 
under  the  terms  of  the  Basic  Provisions, 
the  applicable  Wheat  Crop  Provisions, 
and  this  Option,  and  the  Final 
Guarantee  for  winter  wheat  will  remain 
in  effect. 

Option  B 

(With  Full  Winter  Damage  Coverage) 

Whenever  any  winter  wheat  is 
damaged  during  the  insurance  period 
(see  section  (c)(3)  above),  and  at  least  20 
acres  or  20  percent  of  the  acreage  in  the 
unit,  whichever  is  less  does  not  have  an 
adequate  stand  to  produce  at  least  90 
percent  of  the  Minimum  Guarantee  for 
the  acreage  (to  calculate  the  actual 
percentage,  multiply  the  appraised 
production  determined  in  accordance 
with  section  11(c)(1)  of  the  applicable 
Wheat  Crop  Provisions  times  the  Base 
Price  and  then  divide  that  quantity  by 
the  Minimum  Guarantee),  you  may,  at 


your  option,  take  one  of  the  following 
actions: 

(a)  Continue  to  care  for  the  damaged 
crop.  By  doing  so,  coverage  will 
continue  under  the  terms  of  the  Basic 
Provisions,  the  applicable  Wheat  Crop 
Provisions,  and  this  Option. 

(b)  Replant  the  acreage  to  an 
appropriate  variety  of  wheat,  if  it  is 
practical,  and  receive  a  replanting 
payment  in  accordance  with  the  terms 
of  section  9  (Replanting  Payments)  of 
the  applicable  Wheat  Crop  Provisions. 
By  doing  so,  coverage  will  continue 
under  the  terms  of  the  Basic  Provisions, 
the  applicable  Wheat  Crop  Provisions, 
and  this  Option,  and  the  Final 
Guarantee  for  winter  wheat  will  remain 
in  effect. 

(c)  Accept  our  appraisal  of  the  crop  on 
the  damaged  acreage  as  Calculated 
Revenue  to  count  against  the  Final 
Guarantee  for  the  damaged  acreage, 
destroy  the  remaining  crop  on  such 
acreage,  and  be  eligible  for  any 
indemnity  due  under  the  terms  of  the 
Basic  Provisions  and  the  applicable 
Wheat  Crop  Provisions.  The  appraisal 
will  be  considered  Calculated  Revenue 
in  determining  any  final  indemnity  on 
the  unit  and  wiU  be  used  to  settie  your 
claim  as  described  in  the  provisions  of 
section  11  (Settlement  of  Claim)  of  the 
applicable  Wheat  Crop  Provisions.  You 
may  use  such  acreage  for  any  purpose, 
including  planting  and  separately 
insuring  any  other  crop.  If  you  elect  to 
utilize  such  acreage  for  the  production 
of  spring  wheat,  you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
which  results  in  a  clear  and  discernible 
break  in  the  planting  pattern  at  the 
boundary  between  it  and  any  remaining 
winter  wheat;  and 

(2)  Store  or  market  the  production 
from  such  acreage  in  a  manner  which 
permits  us  to  verify  the  amount  of 
spring  wheat  production  separately 
&om  any  winter  wheat  production. 

In  the  event  you  are  unable  to  provide 
records  of  production  that  are 
acceptable  to  us,  the  spring  wheat 
acreage  will  be  considered  to  be  a  part 
of  the  original  winter  wheat  unit.  If  you 
elected  to  insure  the  spring  wheat 
acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acreage  will 
be  considered  earned  and  payable  to  us. 

Agent's  signature 

Date 

Insured's  signature 

Date 
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Collection  Of  Information  And  Data 
(Privacy  Act) 

To  the  extent  that  the  infonnation 
requested  herein  relates  to  the 
information  supplier's  individual 
capacity  as  opposed  to  the  supplier's 
entrepreneurial  (business)  capacity,  the 
following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
authority  for  requesting  information  to 
be  furnished  on  this  form  is  the  Federal 
Crop  Insurance  Act,  as  amended,  (7 
U.S.C.  1501  et  seq.)  and  the  Federal 
Crop  Insurance  Regulations  contained 
in  7  CFR  chapter  IV. 

Collection  of  the  Social  Security 
Account  Number  (SSN)  or  the  Employer 
Identification  Number  (EIN)  is 
authorized  by  section  506  of  the  Federal 
Crop  Insurance  Act  (7  U.S.C.  1506)  and 
is  required  as  a  condition  of  eligibility 
for  participation  in  the  Federal  crop 
insuracice  program.  The  primary  use  of 
the  SSN  or  EIN  is  to  correctly  identify 
you,  and  any  other  person  with  an 
interest  in  your  operation  of  10  percent 
or  more,  as  a  policyholder  within  the 
systems  maintained  by  the  Federal  Crop 
Insurance  Corporation  (FCIC). 
Furnishing  the  SSN/EIN  is  voluntary; 
however,  failure  to  furnish  that  number 
will  result  in  your  being  denied  program 
participation  and  benefits. 

The  balance  of  the  information 
requested  is  necessary  for  the  insurance 
company  and  FCIC  to  process  this  form 
to  provide  insurance,  provide 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement,  determine  and  collect 
premiums  or  other  monetary  amounts 
(or  fees),  and  pay  benefits.  The 
information  furnished  on  this  form  will 
be  used  by  Federal  agencies.  FCIC 
employees,  insurance  companies,  and 
contractors  who  require  such 
information  in  the  performance  of  their 
duties.  The  infonnation  may  be 
furnished  to:  FCIC  contract  agencies; 
employees  and  loss  adjusters;  reinsured 
companies;  other  agencies  within  the 
United  States  Department  of 
Agriculture;  the  Interned  Revenue 
Service;  the  Department  of  Justice,  or 
other  Federal  or  State  Law  enforcement 
agencies;  credit  reporting  agencies  and 
collection  agencies;  other  Federal 
agencies  as  requested  in  computer 
matching  programs;  and  in  response  to 
judicial  orders  in  the  course  of 
litigation.  Furnishing  the  information 
required  by  this  form  is  volimtary; 
however,  failure  to  report  the  correct, 
complete  information  requested  may 
result  in  rejection  of  this  form;  rejection 
of  any  claim  for  indemnity,  replanting 
pajrment,  or  other  benefit;  ineligibility 


for  insurance;  and  a  unilateral 
determination  of  any  monetary  amounts 
due. 

Signed  in  Washington,  DC.  on  Jime  11, 
1997. 

Kenneth  D.  Ackemuin, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  97-15804  Filed  6-16-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Florida  Citrus  Fruit  Crop  Insurance 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Notice  of  extension  of  sales 

closing  date  (acceptance  of 

applications). 

SUI«yiARY:  Effective  for  the  1998  crop 
year  only,  the  Federal  Crop  Insurance 
Corporation  (FCIC)  gives  notice  of  its 
intention  to  extend  the  date  for 
acceptance  of  Florida  citrus  fruit  crop 
insurance  applications  for  those 
counties  where  producers  are  offered 
Florida  citrus  fruit  crop  insurance.  The 
sales  closing  date  of  April  30,  1997, 
shall  be  extended  to  June  30,  1997. 
EFFECTIVE  DATE:  April  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hand,  Claims  and 
Underwriting  Services  Division,  1400 
Independence  Avenue,  SW,  Room 
6749-S,  Washington,  D.C.  20250-0803, 
telephone  (202)  720-3439. 
SUPPLEMENTARY  INFORMATION:  FQC's 
multiple  peril  crop  insurance 
regulations  require  producers  to  file 
applications  for  crop  insurance 
protection  on  or  before  the  policy  sales 
closing  date  to  receive  coverage.  FCIC 
has  determined  that  an  extension  of  the 
sales  closing  date  is  needed  for  Florida 
counties  in  which  Florida  citrus  fruit 
crop  insurance  is  available.  By 
extending  the  sales  closing  date,  agents 
will  have  additional  time  to  explain 
changes  in  the  1998  Florida  citrus  fruit 
crop  provisions,  such  as  coverage  and 
rate  changes,  to  carryover  insureds  and 
to  complete  their  sales  efforts  with 
potential  new  insureds.  It  will  also  give 
growers  more  time  to  make  crop 
insurance  decisions  for  the  1998  crop 
year.  The  Manager  of  FCIC  has 
determined  that  extension  of  the  sales 
closing  date  for  the  1998  Florida  citrus 
fiuit  crop  year  in  counties  in  which  the 
Florida  citrus  fiiiit  insurance  is 
available  will  not  adversely  affect  the 
actuarial  status  of  the  crop  insurance 
program.  Therefore,  the  Manager  of 
FQC  has  determined  that  the  April  30 


sales  closing  date  shall  be  extended  to 
June  30,  1997,  for  the  Florida  counties 
in  which  the  Florida  citrus  fiiiit  crop 
provisions  is  available. 

Section  457.8(b)  of  the  Common  Crop 
Insurance  Regulations,  in  part, 
authorizes  the  FCIC  Manager  to  extend 
the  sales  closing  date  for  accepting 
applications  by  notice  in  the  Federal 
Register  upon  determination  that  no 
adverse  effect  will  result  from  such 
extension.  FCIC  has  determined  that  no 
adverse  effect  will  result  from  this 
extension. 

FCIC  will  discontinue  the  acceptance 
of  applications,  however,  if  adverse 
conditions  develop. 

Notice 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1508  et  seq;)  FQC  herewith  gives  notice 
that,  effective  for  the  1998  crop  year 
only,  applications  for  Florida  citrus  fruit 
crop  insurance  in  counties  in  which  the 
Florida  citrus  fruit  crop  provisions  are 
available  with  a  published  sales  closing 
date  of  April  30,  1997,  will  be  accepted 
up  to  the  close  of  business  on  June  30, 
1997.  This  sales  closing  date  may  be 
terminated  by  the  Corporation  prior  to 
June  30,  1997.  if  FCIC  determines  that 
adverse  conditions  have  developed. 

Signed  in  Washington.  D.C  on  June  10, 
1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-15718  Filed  6-16-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tongass  and  Chugach  National 
Forests  Special  Use  Permit  Fee 
Schedule  Implementation,  Alaska 
Region 

AGENCY:  Forest  Service. 

ACTION:  Notice  of  Intent  to  prepare  a  Fee 

Schedule  to  be  applied  to  selected 

Special  Use  Permits  located  throughout 

the  Tongass  and  Chugach  National 

Forests. 

SUMMARY:  The  Alaska  Region  is 
preparing  a  fee  schedule  to  be  applied 
to  various  special  use  authorizations 
located  throughout  the  region.  It  will 
include  recreation  residences  covered 
under  the  Federal  Register  notice  of 
June  2,  1994  (59  FR  28714),  as  well  as 
cabins  listed  under  ANILCA  and  other 
uses  and  occupancy  of  the  public  lands. 
Additional  relevant  authorities  are  the 


32752 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday.  June  17,  1997  /  Notices 


Federal  Land  Policy  and  Management 
Act,  36  CFR  sub-parts  216.6  and  251.57. 

DATES:  Written  comments  should  be 
received  by  August  1, 1997. 

ADDRESSES:  Written  comments 
pertaining  to  the  proposed  fee  schedule 
should  be  sent  to  to  Rich  Goossens, 
Regional  Appraiser,  Public  Services 
Staff,  USDA  Forest  Service,  P.O.  Box 
21628,  Juneau,  AK  99801. 

SUPPLEMENTARY  INFORMATION:  The  USDA 
Forest  Service  is  required  to  levy  and 
collect  fees  from  permits  authorizing 
uses.  Typically,  fees  are  based  upon  fair 
market  value  (fair  market  rent)  or  other 
sound  business  practices,  which  more 
often  than  not  involve  an  appraisal.  An 
appraisal  would  take  into  consideration 
the  rights  that  are  granted  as  well  as 
what  others  are  paying  in  the  private 
sector. 

The  National  Forests  in  Alaska 
administer  over  1 ,000  Special  Use 
Permits  (SUP)  which  may  fall  in  as 
many  as  many  as  fifty  categories.  It 
would  be  preferable  to  conduct  site 
specific  appraisals  on  a  frequent  basis  to 
ensxire  that  the  public  is  receiving  fair 
rent  for  these  uses.  However,  with  the 
vastness  of  Alaska,  the  scattered  nature 
of  these  uses  and  the  prohibitive  cost  of 
conducting  site  specific  appraisals,  it  is 
deemed  nearly  impossible  to  complete 
that  task  under  the  strict  narrative 
appraisal  guidelines.  However,  another 
option  utilized  elsewhere  which  has 
demonstrated  efficiency,  diminished 
cost,  ease  of  application  and 
incorporates  the  sound  business 
premise,  is  the  development  of  a  fee 
schedule  based  upon  a  market  survey. 

A  market  survey  was  conducted,  and 
concluded  that  fees  should  be  mid-range 
to  the  low  end  of  the  fee  spectrum,  as 
seen  in  the  private  sector.  In  some 
instances  the  rents  for  these  uses  will 
increase  and  in  other  cases  they  will  go 
down.  By  using  a  fee  schedule  a 
significant  amount  of  time  and  effort  by 
both  the  agency  and  the  permittee  will 
be  saved  in  administration,  and  fees  will 
be  predictable  for  first-time  permittees. 

Dated:  lune  10, 1997. 
Phil  lanik. 
Regional  Forester. 

IFR  Doc.  97-15857  Filed  6-16-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  RIed  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Louisiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  the  NRCS 
in  Louisiana  to  issue  revised 
conservation  practice  standards: 
Prescribed  Grazing  (Code  528A),  Brush 
Management  (Code  314),  Fence  (Code 
382),  Pipeline  (Code  516),  and  Trough 
or  Tank  (Code  614),  in  Section  IV  of  the 
FOTG. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  a  writing  to  Donald  W.  Gohmert, 
State  Conservationist,  Natiual  Resources 
Conservation  Service  (NRCS).  3737 
Government  Street,  Alexandria, 
Louisiana  71302.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  of  the 
NRCS  in  Louisiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  vsrill  be  made  by  the 
NRCS  in  Louisiana  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  June  5, 1997. 
Donald  W.  Gohmert, 

State  Conservationist,  USDA,  Natural 
Resources  Conservation  Service,  Alexandria, 
Louisiana  71302. 

IFR  Doc.  97-15781  Filed  6-16-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  to  Recipients  of  Form  AD-622, 
"Notice  of  Preapplicatlon  Review 
Action, "  Under  the  Section  515  Rural 
Rental  Housing  Program 

AGENCY:  Rural  Housing  Service  (RHS). 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  to  all  applicants  for  the 
Section  515  Rural  Rental  Housing 
Program  who  have  received  Form  AD- 
622,  "Notice  of  Preapplication  Review 
Action,"  inviting  a  formal  loan 
application.  The  intent  of  this  Notice  is 
to  inform  such  recipients  that  the 
Agency  intends  to  keep  their 
application  as  an  active  proposal  until 
the  Agency  publishes  final  regulations. 
EFFECTIVE  DATE:  June  17.  1997.      ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Reese-Foxworth,  Senior  Loan 
Officer,  Multi-Family  Housing 
Processing  Division,  USDA,  Stop  0781, 
Washington,  DC,  20250,  telephone  (202) 
720-1940  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  Rural  Rental  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415,  Rural 
Rental  Housing  Loans. 

Discussion  of  Notice 

The  Rural  Housing  Service  (RHS), 
formerly  Rural  Housing  and  Community 
Development  Service  (RHCDS),  a 
successor  Agency  to  the  Farmers  Home 
Administration  (FmHA),  amended  its 
regulations  for  the  Rural  Rental  Housing 
(RRH)  Program  to  implement  legislative 
reforms  mandated  by  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1997,  Public  Law 
104-180.  enacted  August  6.  1996.  On 
May  7. 1997.  the  Agency  published  in 
the  Federal  Register  (62  FR  25062)  an 
interim  final  rule  with  request  for 
comments  entitled,  "Rural  Rental 
Housing  (RRH)  Assistance." 
Additionally,  the  Agency  published  a 
Notice  in  the  Federal  Register  (62  FR 
28982)  of  its  intent  to  conduct  a  Public 
Hearing  on  June  11,  1997,  from  10:00 
a.m.  to  2:00  p.m.,  in  room  107-A  of  the 
Jamie  L.  Whitten  Federal  Building 
located  at  1400  Independence  Avenue, 
SW.  Washington.  DC  20250. 

The  "Implementation  Proposal" 
section  of  the  preamble  of  the  interim 
final  rule  stated  that  loan  requests  that 
have  been  issued  an  AD-622  inviting  a 
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formal  application  that  are  not  located 
in  a  designated  place  in  accordance 
with  the  requirements  of  the  interim 
rule  will  be  returned  to  the  applicant. 
This  Notice  is  to  advise  such  applicants 
that  this  policy  is  revised.  Loan  requests 
that  have  been  issued  an  AD-622 
inviting  a  formal  application  for  a 
complex  that  is  not  located  in  a 
designated  place,  in  accordance  with 
the  interim  rule,  will  be  held  until  after 
the  Final  Rule  on  the  reforms  is 
published,  estimated  to  be  on  or  about 
November  1, 1997.  The  reason  for  not 
returning  such  loan  requests  at  this  time 
is  because  the  Agency  anticipates  that 
the  interim  rule  requirements  on 
designating  places  may  change  based  on 
the  public  comiments  and  the  scheduled 
hearing  on  June  11, 1997.  The  Agency 
does  not  desire  to  adversely  affect  such 
applicants  by  returning  their  loan 
requests.  Until  the  Final  Rule  is 
published.  Rural  Development  Offices 
will  retain  these  loan  requests. 
Retaining  these  loan  requests  should  not 
be  construed  as  an  indication  or 
guarantee  of  future  funding.  Rather, 
applicants  may  maintain  the  current 
status  of  their  loan  request  at  their  own 
cost  and  risk;  however,  such 
applications  will  be  subject  to  the 
provisions  of  the  Final  Rule.  Such 
applicants  must  keep  their  applications 
current  and  may  withdraw  same  at  any 
time. 

Dated:  June  9.  1997. 
Eileen  Fitzgerald, 

Acting  Administrator.  Rural  Housing  Service. 
(FR  Doc.  97-15803  Filed  6-16-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings  and  To  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  June  1997. 


EFFECTIVE  DATE:  June  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC.  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Belgium 

Sugar 

A-423-077 

44  FR  33878 

June  13, 1979 

Contact:  Lyn  Johnson  at  (202)  482-5287 

France 

Sugar 

A-427-078 

44  FR  33878 

June  13, 1979 

Contact:  Lyn  Johnson  at  (202)  482-5287 

Germany 

Industrial  Belts  and  Components  and 

Parts  Thereof,  Whether  Cured  or 

Uncured,  Except  Synchronous  &  V 

belts 
A-428-802 
54  FR  25316 
June  14, 1989 
Contact:  Ron  Trentham  at  (202)  482- 

4793 
Germany 

Precipitated  Barium  Carbonate 
A-428-061 
46  FR  32884 
June  25.  1981 
Contact:  Tom  Futtner  at  (202)  482-3814 

Germany 

Sugar 

A^28-082 

44  FR  33878 

June  13, 1979 

Contact:  Mark  Ross  at  (202)  482-4852 

Italy 

Industrial  Belts  and  Components  and 

Parts  Thereof,  Whether  Cured  or 

Uncured 


A-475-802 

54  FR  25313 

June  14, 1989 

Contact:  Ron  Trentham  at  (202)  482- 

4793 
Japan 

Nitrile  Rubber 
A-588-706 

53  FR  22553 
June  16,  1988 

Contact:  Sheila  Forbes  at  (202)  482- 
5253 

Singapore 

V-Belts 

A-559-803 

54  FR  25315 
June  14, 1989 

Contact:  Zev  Primor  at  (202)  482^114 
Taiwan 

Carbon  Steel  Plate 
A-583-080 
44  FR  33877 
June  13, 1979 

Contact-  Michael  Heaney  at  (202)  482- 
4475 

Taiwan 

Oil  Country  Tubular  Goods 

A-583-505 

51  FR  22098 

June  18, 1986 

Contact:  Michael  Heaney  at  (202)  482- 

4475 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2  (k)(3),  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  June  1997.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3).  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
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You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  4.  1997. 
Richard  W.  Moreluid, 
Acting  Deputy  Assistant  Secretary  for 
AD/CVD  Enforcement. 
(PR  Doc.  97-15868  Filed  6-lfr-97;  8:45  am] 
BIUMG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-427-801,  A-428-601,  A-475-801,  A-588- 
804.  A-485-801,  A-559-801,  A-401-801.  A- 

412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom,  Initiation  of 
Antidumping  Duty  Administrative 
Reviews  and  Notice  of  Request  for 
Revocation  of  an  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  duty  administrative 
reviews  and  notice  of  request  for 
revocation  of  an  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 


to  conduct  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  In  accordance  with  our 
regulations,  we  are  initiating  those 
administrative  reviews.  The  review 
period  is  May  1, 1996  through  April  30, 
1997.  We  have  also  received  a  request 
to  revoke  the  antidimiping  duty  order 
covering  ball  bearings  and  parts  thereof 
from  Singapore  with  respect  to  NMB 
Singapore  Ltd.,  /Pelmec  Industries  (Pte.) 
Ltd.  (NMB/Pelmec),  the  only  known 
producer/exporter  of  this  merchandise 
from  Singapore. 
EFFECTIVE  DATE:  June  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Richard 
Rimlinger,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a),  for  administrative  reviews  of 
the  antidumping  duty  orders  covering 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
France,  Germany.  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  The  orders  cover  three 
domestic  like  products:  ball  bearings 
(ball),  cylindrical  roller  bearings 
(cylindrical),  and  spherical  plain 


bearings  (spherical).  Puirsuant  to  19  CFR 
353.25,  NMB/Pelmec  has  requested 
revocation  of  the  antidumping  duty 
order  covering  ball  bearings  and  parts 
thereof  from  Singapore.  NMB/Pelmec  is 
the  only  known  producer/exporter  of 
this  merchandise  from  Singapore.  NMB/ 
Pelmec  based  its  request  on  its  claim 
that  there  has  been  an  absence  of 
dumping  on  sales  of  the  subject 
merchandise  for  a  period  of  three 
consecutive  years. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreement  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Initation  of  Reviews 

In  accordance  with  19  CFR  353.22(c), 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  duty 
orders.  Unless  the  time  limit  is  extended 
in  accordance  with  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended, 
we  intend  to  issue  the  preliminary 
results  of  these  reviews  no  later  than 
February  2, 1998,  and  the  final  results 
no  later  than  120  days  after  publication 
of  the  preliminary  results. 


Proceedings  and  firms 


France  A-427-801 : 

SKF  France  (including  all  relevant  affiliates)  

SNFA  Societe  Nouvelle  de  

Roulements  (SNR)  

Germany  A-428-801 : 

Bruckner  FAG  Kugelfischer 

Georg  Schaefer  AG 

11^  Walzlager  Schaeffler  KG » 

NTN  Kugellagerlabrik  (Deutschland)  GmbH 

SKF  GmbH  (including  all  relevant  affiliates)  

Tomngton  Nadellager  (Torrington/Kuensetieck)  

Italy  A-^75-801: 

Meter.  S.p.A  

FAG  Italia  S.p.A.  (including  all  relevant  affiliates)  

SKF-lndustrie  S.p.A.  (including  all  relevant  affiliates) 

Somecat  S.p.A  ; 

Japan  A-588-804: 

Koyo  Seiko  Company,  Ltd  

Nachi-Fu)ikoshi  Corp  ^ 

Nippon  Pillow  Bkx*  Sales  Company,  Ltd 

NSKLtd  

NTN  Corp  

Romania  A-485-801: 

Tehnotmportexport,  S.A  

Singapore  A-559-801 : 

NMB  Singapore/Pelmec  Ind 


Domestic  like  product 


Ball  &  Spherical. 
Ball  &  Cylindrical. 
Ball  &  Cylindrical. 

Ball. 

All. 

Ball  &  Cylindrical 

Ball. 

All. 

Ball  &  Cylindrical. 

Cylindrical. 
Ball  &  Cylindrical. 
Ball  &  Cylindrical. 
Ball  &  Cylindrical. 

All. 

Ball  &  Cylindrical. 

Ball  &  Cylindrical. 

Ball  &  Cylindncal. 

AH. 

Ball. 

Ball. 
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Proceedings  and  firms 

Sweden  A-40 1-801: 

SKF  Sverige  (induding  all  relevant  affiliates)  „.. 

United  Kingdom  A-412-801: 

Barden  Corporation  

FAG  (U.K.)  Ltd  

NSK  Bearings  Europe,  IMJ  RHP  Bearings  Ltd  

SNFA  Bearings  Ltd 


Domestic  like  product 


Bail  &  Cylindrical. 

Ball  &  Cylindrical. 
Ball  &  Cylindrical. 
Ball  &  Cylindrical. 
Bali  &  Cylindrical. 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  of  the 
Department's  regulations.  However,  due 
to  the  large  number  of  parties  to  these 
proceedings,  we  strongly  recommend 
that  parties  submit  their  APO 
applications  as  soon  as  possible,  and  we 
will  process  them  on  a  first-come,  first- 
served  basis. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a)) 
and  19  C.F.R.  353.22(c)  and  353.25(c). 

Dated:  June  10, 1997. 
Rickard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary  for  AD/ 

CVD  Enforcement,  Group  1. 

(FR  Doc.  97-15867  Filed  6-16-97;  8:45  am| 

BILLMG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-427-801,  A-428-801,  A-475-801,  A-588- 
804.  A-485-801,  A-559-801,  A-401-801,  A- 
549-801,  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Germany;  et  al.; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGQICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  coiul  decision 
and  amended  final  results  of 
administrative  reviews 

SUMMARY:  On  November  19, 1996,  the 
Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
(the  Department's)  final  remand  results 
affecting  final  assessment  rates  for  the 
first  administrative  reviews  (covering 
the  period  November  9,  1988  through 
April  30,  1990)  of  the  antidumping  duty 
orders  on  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  from  France,  Germany,  Italy, 
Japan,  Sweden,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 


are  ball  bearings  and  parts  thereof, 
cylindrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  As  there  is  now  a  final 
and  conclusive  court  decision  in  these 
actions,  we  are  amending  oiu-  final 
results  of  reviews  and  we  will 
subsequently  instruct  the  U.S.  Customs 
Service  to  liquidate  entries  subject  to 
this  review.  The  Department  has  already 
instructed  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  the  first 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings  )  and  parts  thereof  from 
Singapore  and  Thailand  as  a  result  of 
final  and  conclusive  court  decisions  at 
an  earlier  date. 

EFFECTIVE  DATE:  June  17,  1997. 
FOR  FURTHER  INFORMATJON  COffTACT: 
Mark  Ross  or  Richard  Rimlinger,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  11,  1991,  the  Department 
published  its  final  results  of 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof,  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom,  covering  the  period 
November  9,  1988  through  April  30, 
1990  {AFBs  [)  (56  FR  31692).  The  classes 
or  kinds  of  merchandise  covered  by 
these  reviews  are  ball  bearings  and  parts 
♦hereof,  cylindrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof. 
Subsequently,  two  domestic  producers, 
the  Torrington  Compeiny  and  Federal- 
Mogul,  and  a  number  of  other  interested 
parties,  filed  lawsuits  with  the  QT 
challenging  the  final  results.  These 
lawsuits  were  litigated  at  the  CIT  and 
the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC).  In  the  course  of  this 
litigation,  the  CIT  issued  a  number  of 
orders  and  opinions  of  which  the 
following  have  resulted  in  changes  to 


the  antidumping  margins  calculated  in 

AFBsI: 

Federal-Mogul  v.  United  States,  Ct.  No. 
91-07-00528,  824  F.  Supp.  215  (OT 
1993),  and  Slip  Op.  96-1  dated 
January  2,  1996  (United  Kingdom); 

Federal-Mogul  v.  United  States,  Ct.  No. 
91-07-00529,  Slip  Op.  96-2  dated 
January  2, 1996  (Sweden); 

Federal-Mogul  v.  United  States,  Ct.  No. 
91-07-00530,  813  F.  Supp.  856  (CIT 
1993),  and  839  F.  Supp.  864  (CIT) 
Oapan); 

Federal-Mogul  and  The  Torrington 
Company  v.  United  States,  Consol.  CL 
No.  91-07-00530  and  91-08-00569, 
834  F.  Supp.  1391  (CIT  1993),  18  OT 
160  (1994),  871  F.  Supp.  443  (CIT 
1994),  and  907  F.  Supp.  (CIT  1995), 
Uapan); 

Federal-Mogul  v.  United  States,  Ct.  No. 
91-07-00531, 17  err  1258  (1993),  and 
Slip  Op.  95-188  dated  November  22, 
1995  (France); 

Federal-Mogul  v.  United  States.  Ct.  No. 
91-07-00532.  F.  Supp. 767  (CIT 
1993),  17  CIT  1258  (1993),  and  Slip 
Op.  96-5  dated  January  2, 1996  (Italy); 

Federal-Mogul  v.  United  States,  Ct.  No. 
91-07-00533,  824  F.  Supp.  (CIT 
1993),  839  F.  Supp.  881  (CIT  1993), 
Slip  Op.  95-191  dated  November  22. 
1995,  and  Slip  Op.  96-6  dated 
January  2,  1996  (Germany); 

RHP  Bearings  v.  United  States,  Ct.  No. 
91-08-00560,  808  F.  Supp.  835  (CIT 
1992)  (United  Kingdom); 

Torrington  v.  United  States,  Ct.  No.  91- 
08-00562,  832  F.  Supp.  393  (CIT 
1993),  Slip  Op.  96-10  dated  January 
4,  1996  (France); 

Torrington  v.  United  States,  Ct.  No.  91- 
08-00564,  834  F.  Supp.  1384  (CIT 
1993),  (Thailand)  (see  60  FR  36779); 

Torrington  v.  United  States,  Ct.  No.  91- 
08-00565,  829  F.  Supp.  492  (CIT 
1993),  (Singapore); 

Torrington  v.  United  States,  Ct.  No.  91- 
08-00567,  832  F.  Supp.  379  (CIT 
1993).  850  F.  Supp.  12  (CFT  1994).  853 
F.  Supp.  446  (CIT  1994),  and  Slip  Op. 
96-9  dated  January  4,  1996 
(Germany); 

Torrington  v.  United  States,  Ct.  No.  91- 
08-00568,  (832  F.  Supp.  365  (CIT 
1993),  850  F.  Supp.  1  tCIT  1993),  850 
F.  Supp.  7  (CIT  1994),  and  Slip  Op. 
95-189  dated  November  22,  1995 
(Italy); 
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I  ornngion  v.  United  States,  Ct.  No.  91- 

0&-O0569.  818  F.  Supp.  1563  (CIT 

1993),  (Japan); 
Tonington  v.  United  States,  Ct.  No.  91- 

08-00570,  824  F.  Supp.  1095  (CIT 

1993),  (United  Kingdom); 
NTNv.  United  States,  Ct.  No.  91-Oa- 

00577,  826  F.  Supp.  1435  (CIT  1993). 

and  Slip  Op.  96-69  dated  November 

19, 1996  (Japan); 
Koyo  Seiko  Company,  Ltd.  v.  United 

States,  Ct.  No.  91-08-0051,  796  F. 

Supp.  1526  (CIT  1992),  (Japan); 
Nacbi-Fujikoshi  Corp.  v.  United  States, 

Ct.  No.  91-08-00595.  798  F.  Supp. 

716  (CIT  1992),  (Japan). 

In  the  context  of  the  above-cited 
litigation,  the  CIT,  in  some  cases  based 
on  decisions  by  the  CAFC,  ordered  the 
E)epartment  to  make  methodological 
changes  and  to  recalculate  the 
antidumping  margins  for  certain  firms 
under  review.  Specifically,  the  CIT 
ordered  the  Department,  inter  alia:  (1) 


To  change  its  methodology  to  account 
for  VAT  taxes  with  respect  to  the 
comparison  of  U.S.  and  home  market 
prices;  (2)  to  not  deduct  pre-sale  inland 
freight  incurred  in  the  home  market  if 
the  Department  determined  that  there 
was  no  statutory  authority  to  make  such 
a  deduction;  (3)  to  develop  a 
methodology  which  removes  post-sale 
price  adjustments  and  rebates  paid  on 
out-of-scope  merchandise  from  any 
adjustment  made  to  foreign  market 
value  or  to  deny  such  an  adjustment  if 
a  viable  method  could  not  be  found;  (4) 
to  apply  a  best-infonnation-available 
rate  where  a  firm  failed  to  report  U.S. 
sales  discounts  properly,  and  (5)  to 
correct  certain  clerical  errors. 

On  May  16,  1996,  the  CIT  affirmed  the 
final  remand  results  of  the  Department 
for  all  the  above-cited  cases  (Slip  Op. 
96-77)  (except  those  cases  involving 
Singapore  and  Thailand  for  which  there 
were  final  and  conclusive  court 


decisions  at  an  earlier  date)  and,  on 
November  13,  1996,  the  Court  ordered 
these  cases  dismissed  (Slip  Op.  96-183). 
As  there  are  now  final  and  conclusive 
court  decisions  in  these  actions,  we  are 
amending  oxii  final  results  of  review  in 
these  matters  and  we  will  subsequently 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  these 
reviews. 

Amendment  to  Final  Determination 

Pursuant  to  516A(e)  of  the  Tariff  Act, 
we  are  now  amending  the  final  results 
of  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand  and  the 
United  Kingdom  and  the  period 
November  9,  1988  through  April  30, 
1990.  The  revised  weighted-average 
margins  are  as  follows: 


Company 


BBS 


CRBs 


SPBs 


France 

ADH                                     

2.91 

n. 

(^) 

p) 

4.89 
7.89 

2.09 

7.44 

n 

V) 

p) 

(") 

Dowtv  Rotol                               

n 

FiatAvio                                                    

(2) 

INA                                                                            

(^) 

Pratt  &  Whitnev             « 

D 

SKF 

25.66 

SNFA       - 

(2) 

SNR 

D 

SNECMA         

n 

TurboiTieca                                          

V) 

Dowtv-Rotol                                                           

P) 
11.45 

{=*) 
1.73 
0.16 

11.88 

(=») 

53.43 

5.07 

5.39 

6.11 

42.72 

V) 
3.59 

(=>) 

8.40 
P) 

(=•) 
7.07 

(') 

FAG               i. 

12.24 

FlalAvio                                                .              « 

P) 

GMN              

n 

GRW     

*     n 

HDM                                                           

V) 

INA               

V) 

MSB      

p) 

NWG             

fo 

^JTN 

P) 

Pratt  &  Wtittnev  

D 

SKF                                                                    

4.22 

ZF                           ...                        

P) 

UMI 
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Company 


Isuzu 

Izumoto 

Japanese  Aero  Engines 

Koyo  Seiko  

Minebea 

Nachi  


Uaksi  

Nankai  

NPBS 

NSKii 

wtnII 

Osaka  Pump 

Showa 

Takeshita 

Tottori  

Wada  

Yamaha  


BBS 


CRBs 


0.92 

(=0 

11.67 

P) 

P) 

P) 

9.95 

1.46 

P) 

P) 

9.97 

9.73 

12.73 

n 

13.28 

V) 

n 

p) 

6.28 

49.85 

2.45 

1.92 

P) 

(') 

18.94 

P) 

P) 

P) 

5.83 

P) 

23.72 

P) 

0.07 

P) 

SPSS 


P) 
P) 
P) 
V) 
P) 
V) 
(') 
V) 

(') 
P) 
P) 
P) 
P) 
P) 
P) 
(^ 
p) 


Singapore 


NMB/Petmec 


P) 


P) 


P) 


sw©o©n 


SKF 


3.20 


4.14 


P) 


Thtfland 


NMB/Pe«mec 


P) 


P) 


P) 


United  Kingdom 


Barden  Corporation 

Cooper  Bearings 

Dowty  Rotol 

FAG 

FiatAvio 

Pratt  &  Whit'  ?y 

RHP  Bearinc 

Rolls-Royce 

SKF 

SNFA 


No  U.S.  sales  during  the  review  period. 

No  review  requested. 

No  change  to  original  margin  as  a  result  of  litigation. 

No  antidumping  order  covers  this  merchandise. 


w 


The  above  rates  will  become  the  new 
antidumping  duty  deposit  rates  for  firms 
that  have  not  had  a  deposit  rate 
estabUshed  for  them  in  subsequent 
reviews. 

Accordingly,  the  Department  will 
determine  and  the  Customs  Service  will 
assess  appropriate  antidumping  duties 
on  entries  of  the  subject  merchandise 
made  by  firms  covered  by  this  review  of 
the  period  November  11,  1988  through 
April  30, 1990.  Individual  differences 
between  United  States  price  and  foreign 
market  value  may  vary  from  the 
percentages  listed  above.  Where  the 
Department  has  not  already  issued 
appraisement  instructions  to  the 
Customs  Service,  it  will  do  so  after 
publication  of  these  amended  final 
results  of  reviews 


Dated:  June  9. 1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  97-15870  Filed  6-16-97;  8:45  am] 
BMJJNG  CODE  3610-OS-f> 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-S06] 

Porcelain-on-Steel  Coolcing  Ware  From 
the  People  s  ^eD^olIc  of  China;  Final 
Results  of  Anna-^p'-o  Duty 
Administrative  Rev  e« 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
Antidumping  Administrative  Review. 


SUMMARY:  On  February  3, 1997,  the 
Department  of  Commerce  (the 
IDepartment)  published  in  the  Federat 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  (POS)  cooking  ware  from  the 
People's  Republic  of  China  (PRC)  (62  FR 
4979).  This  review  covers  shipments  of 
the  merchandise  to  the  United  States 
diuing  the  period  December  1 ,  1994 
through  November  30,  1995.  Based 
upon  our  findings  at  verification  and 
our  analysis  of  the  comments  received 
bom  interested  parties,  we  have  made 
certain  changes  to  our  preliminary 
results.  These  changes  are  addressed  in 
the  Facts  Available,  Export  Price  and 
Normal  Value  sections  below. 
EFFECTIVE  DATE:  June  17,  1997. 
FOR  FURTHER  INFORMATKW  CONTACT:  Judy 
Komfeld  or  Kelly  Parkhill,  Office  of 
CVD/AD  Enforcement  VI,  Import 
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AannnisLraiion,  international  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NfW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  regulations  as  amended  by  the 
Interim  Regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMErfTARY  INFORMATION: 

Background 

On  December  2,  1986,  the  Department 
published  in  the  Federal  Register  (51 
FR  43414)  the  antidumping  duty  order 
on  POS  cooking  ware  from  the  PRC.  On 
December  4,  1995,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (60  FR 
62070)  of  this  antidumping  duty  order. 
We  received  a  timely  request  for  review, 
and  on  February  1, 1995.  we  initiated 
the  review,  covering  the  period 
December  1,  1994,  through  November 
30,  1995  (61  FR  3670).  This  review 
covers  one  manufacturer/exporter  of 
POS  cooking  ware  from  the  PRC,  Clover 
Enamelware  Enterprise,  Ltd.  (Clover) 
and  its  third-country  reseller  in  Hong 
Kong,  Lucky  Enamelware  Factory  Ltd. 
(Lucky).  Clover  and  Lucky  (hereafter 
Clover/Lucky)  are  affiliated  parties 
within  the  meaning  of  section  771(33)  of 
the  Act.  (See  Memorandum  from  Case 
Analyst  to  File,  dated  January  17,  1997. 
"POS  Cooking  Ware  from  the  PRC— 
Status  as  Affiliated  Parties,"  which  is  a 
public  document  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building).) 

On  February  3,  1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  POS  cooking  ware  from  the  PRC  (62 
FR  4979).  There  was  no  request  for  a 
hearing.  On  March  4,  1997.  a  case  brief 
was  timely  submitted  by  Clover/Lucky 
(respondent). 

We  verified  the  questionnaire 
response  of  Clover/Lucky  during  March 
1997.  The  results  of  this  verification  are 
outlined  in  the  public  version  of  the 
verification  report  dated  May  8,  1997 
(Verification  Report),  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building).  We 


invited  interested  parties  to  comment  on 
our  verification  report.  On  May  11, 
1997,  Clover/Lucky  submitted 
comments  and  on  May  14,  1997, 
General  Housewares  Corp.  (petitioner) 
submitted  comments.  On  May  19,  1997, 
respondent  submitted  rebuttal 
comments.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  under  the  HTS 
item  7323.94.00.  HTS  items  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  remains  dispositive. 

Separate  Rates 

In  our  preliminary  results,  we 
determined  that  Clover/Lucky  was 
entitled  to  a  separate  rate  under  the  test 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  (56  gR  20588;  May  6,  1991),  as 
amplified  in  FiJia7  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585;  May  2, 1994). 
During  the  course  of  verification,  we 
confirmed  that  export  prices  for  Clover 
are  not  set  by,  nor  subject  to  approval 
of.  any  government  authority.  This  point 
was  supported  by  the  company's  sales 
documentation  and  customer 
correspondence.  We  also  confirmed, 
based  on  examination  of  documents 
related  to  sales  negotiations,  written 
agreements  and  other  correspondence, 
that  respondents  have  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements  independent  of  government 
intervention  (see  Verification  Report, 
pp.  4-5). 

Based  on  our  examination  of  company 
records  during  verification,  we  have 
determined  that  Clover  had  autonomy 
from  the  central  government  in  making 
decisions  regarding  selection  of 
management.  We  also  found  no 
involvement  by  any  government  entity 
in  the  selection  of  management  or 
hiring.  The  record  therefore 
demonstrates  an  absence  of  de  facto 
government  control  over  Clover. 

The  record  similarly  demonstrates  an 
absence  of  de  jure  government  control 
over  Clover,  for  reasons  stated  in  the 
preliminary  results  of  this  review. 
Accordingly,  we  determine  that  Clover/ 
Lucky  should  receive  a  separate  rate. 


(For  a  further  discussion,  see 
Memorandum  ft'om  Kelly  Parkhill  to 
Barbara  E.  Tillman,  dated  January  17, 
1997,  "Assignment  of  Separate  Rate  for 
Clover/Lucky  in  the  1993-1994  and 
1994-1995  Administrative  Reviews  of 
POS  Cooking  Ware  from  the  Peoples 
Republic  of  China,"  which  is  a  public 
document  on  file  in  the  Central  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  Building).) 

Facts  Available 

Section  776(a)(2)  of  the  Act  states 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  or 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i).  the 
Department  shall  also  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
776(b)  of  the  Act  authorizes  the 
Department  to  use,  as  facts  otherwise 
available,  informatii'n  derived  from  the 
petition,  the  final  d;  lermination,  a 
previous  review,  or  uLher  information 
placed  on  the  record.  We  determine,  in 
accordance  with  section  776(a)(2)  of  the 
Act,  that  the  use  of  partial  facts 
available  as  the  basis  for  calculating 
certain  constructed  values  is 
appropriate  in  this  case,  as  discussed 
below.  [See  Memorandum  to  Jeffrey 
Bialos  fix)m  Barbara  E.  Tillmriu  "Use  of 
Facts  Available"  dated  May  ^0,  1997 
(Facts  Available  Memorann  m).  which 
is  on  file  in  the  Central  Records  Unit 
(Room  B-099  of  the  Main  Commerce 
Building).) 

At  verification,  we  were  unable  to  tie 
reported  labor  hours  to  supporting 
attendance  and  payroll  documents.  In 
addition,  we  discovered  that  the  labor 
hours  reported  on  certain  supporting 
documents  were  altered  for  purposes  of 
this  antidumping  proceeding;  company 
officials  adn^  tted  to  altering  certain 
source  documents  in  order  to  reconcile 
them  with  the  figures  reported  in  the 
questionnaires  responses.  Because 
Clover/Lucky  did  not  act  to  the  best  of 
its  ability  in  responding  to  our  request 
for  this  information  pursuant  to  section 
782(e)(4)  of  the  Act,  we  have  drawn  an 
adverse  inference  under  the  authority 
provided  by  section  776(b)  of  the  Act. 
As  facts  available,  we  are  using  the 
highest  labor  cost  for  an  individual 
piece  of  cooking  ware  from  the 
information  submitted  by  Clover/Lucky. 
See,  e.g..  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Welded  Carbon  Steel  Pipe  from 
Turkey  (61  FR  69067,  69073;  December 
31,  1996). 

Also  at  verification,  we  discovered 
certain  information  which  had  not  been 
previously  reported  in  Clover/Lucky 's 
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questionnaire  responses.  The  company 
did  not  report  three  steel  invoices, 
certain  minor  chemicals  used  in  the 
production  of  POS  cooking  ware,  well 
water  consumed  for  industrial  use  and 
two  insignificant  brokerage  and 
handling  fees.  We  verified  and  collected 
this  new  information,  which  has  been 
placed  on  the  record  as  verification 
exhibits.  Nevertheless,  because  Clover/ 
Lucky  failed  to  provide  this  information 
by  the  deadline  for  submission  of 
information,  in  accordance  with  section 
776(a)  of  the  Act,  the  Department  must 
use  facts  available.  However,  because 
Clover/Lucky  was  fully  cooperative  in 
complying  with  our  request  for  this 
information  at  verification,  the 
Department  has  determined  that,  in 
selecting  among  the  facts  available  to 
apply  to  these  uiueported  expenses,  no 
adverse  inference  is  warranted. 
Consequently,  as  facts  available,  we 
have  used  this  new  information  now  on 
the  record  in  determining  these  final 
results.  See  Notice  of  Final 
Detertnination  of  Sales  at  Less  Than 
Fair  Value;  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China;  62  FR  at  99160,  99167  (February 
28,  1997).  (See  also  Facts  Available 
Memorandum  for  a  further  discussion.) 

Export  Price 

As  described  in  the  preliminary 
results,  the  Department  used  export 
price  (EP)  for  sales  made  by  Clover/ 
Lucky,  in  accordance  with  section 
772(a)  of  the  Act.  Pursuant  to  findings 
at  verification,  as  discussed  in  the  Facts 
Available  section  above  and  Facts 
Available  Memorandum,  we  made 
minor  adjustments  to  movement 
expenses  to  include  import  and  export 
declaration  fees  found  at  verification, 
which  were  not  reported  in  Clover/ 
Lucky's  questionnaire  responses.  (See 
Memorandum  from  Case  Analyst  to  the 
File,  "Analysis  for  the  Final  Results  of 
the  1994-1995  Administrative  Review 
of  POS  Cooking  Ware  fiT)m  the  PRC— 
Clover/Lucky"  dated  May  30, 1997 
[Calculation  Memomndum).  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building).) 

Normal  Value 

As  stated  in  the  preliminary  results, 
in  accordance  with  section  773(c)(3)  of 
the  Act,  we  calculated  normal  value 
(NV)  by  valuing  factors  of  production, 
except  with  respect  to  the  factors  of 
steel,  percolators  and  packing  materials 
purchased  by  Lucky.  For  these  factors, 
which  were  paid  for  in  market  economy 
currencies,  we  used  the  actual  prices 
paid  for  the  factors  to  calculate  the 
factor-based  NV  in  accordance  with  our 
practice.  See  e.g.,  Lasko  Metal  Products 


v.  United  States.  437  F.  3d  1442, 1443 
(Fed.  Cir.  1994).  We  calculated  NV  for 
these  final  results  as  discussed  in  the 
preliminary  results,  making  adjustments 
for  specific  verification  findings  and 
certain  revisions  to  surrogate  values, 
discussed  below  (for  a  fuller  discussion 
see  Calculation  Memorandum). 

•  At  verification,  we  discovered  three 
steel  invoices  from  the  period  of  review 
(POR)  that  were  not  reported  in  Clover/ 
Lucky's  questioiuiaire  responses.  (See 
Facts  Available  section  above.)  As  a 
result,  we  are  adjusting  the  average 
price  paid  for  steel  inputs  to  include 
these  three  purchases. 

•  At  vehncation,  we  discovered  five 
chemicals  used  in  the  production  of 
POS  cooking  ware  during  the  POR 
which  were  not  reported  in  Clever/ 
Lucky's  questionnaire  responses.  [See 
Facts  Available  section  above.)  We 
valued  these  chemical  factors  of 
production,  which  included  bentonite, 
antimony  trioxide,  potassium  chloride, 
titanium  dioxide  and  sodiiun  nitrite,  by 
using  the  consumption  amoimts 
collected  at  verification  and  surrogate 
per  kilogram  values  obtained  from  the 
Foreign  Trade  Statistical  Bulletin- 
Imports,  November  1995,  from 
Indonesia  (Indonesian  Import  Statistics), 
which  is  public  information. 

•  At  verification,  we  discovered  that 
certain  packing  materials  purchased  by 
Clover  were  paid  for  in  reiuninbi, 
instead  of  Hong  Kong  dollars,  as 
reported  in  Clover/Lucky's 
questionnaire  response.  However, 
because  there  is  no  other  information  on 
the  record  that  can  be  used  to  construct 
a  value  for  these  packing  materials  and 
because  these  materials  were  invoiced 
in  Hong  Kong  dollars,  as  facts  available, 
we  have  continued  to  use  the  actual 
prices  charged  in  Hong  Kong  dollars  to 
Clover  to  value  these  materials. 

•  In  our  preliminary  results,  we  used 
a  surrogate  overhead  rate  which 
included  energy  and  indirect  labor. 
Thus,  we  did  not  include  Clover/ 
Lucky's  reported  energy  factors. 
However,  at  verification  we  discovered 
that  water,  one  of  the  reported  energy/ 
utility  factors,  is  not  only  an  indirect 
material  input  falling  under  factory 
overhead,  but  also  a  direct  material 
input  in  the  production  of  cooking  ware. 
In  addition,  we  discovered  that  well 
water  is  consumed  for  industrial  use, 
but,  as  the  company  does  not  pay  for  the 
well  water,  it  was  not  previously 
reported.  (See  Facts  Available  section 
above.)  As  described  above,  we 
collected  information  at  verification 
regarding  the  total  amount  of  water 
consumed  for  industrial  use  and 
calculated  a  cost  for  water  consumed  in 
the  production  of  POS  cooking  ware  by 


using  Indonesian  water  rates  reported  in 
the  ADB:  Water  Utilities  Data  Book  for 
the  Asian  Pacific  Region  for  1993, 
which  is  public  information.  We 
adjusted  these  water  rates  to  reQect 
yearly  inflation  using  wholesale  price 
indices,  excluding  petroleum,  obtained 
from  the  International  Financial 
Statistics  published  by  the  International 
Monetary  Fund. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  well  as  the 
verification  report.  We  received  a  case 
brief  &om  respondent  and  comments  on 
the  verification  report  from  respondent 
and  petitioner. 

Comment  1 :  In  the  preliminary 
results,  the  Department  found  that 
Clover/Lucky  did  not  report  some  or  all 
factors  of  production  data  for  three 
models  sold  in  the  United  States  during 
the  POR.  Respondent  claims  that  two 
model  numbers  were  inadvertently 
omitted  from  one  exhibit  in  the 
questioiuiaire  response  and  the  other 
model  number  involved  a  typographical 
error.  The  company  corrected  these 
discrepancies  and  submitted  the  revised 
information.  Along  with  these 
corrections,  respondent  also  submitted 
changes  to  the  local  color  oxide 
consumption  and  scrap  steel  percentage 
reported  in  its  response. 

Department's  Position:  Because  the 
information  and  minor  clarifications 
were  submitted  to  the  Department  prior 
to  verification  and  because  we  were  able 
to  establish  the  accuracy  of  the 
information  at  verification,  we  accepted 
them  and  have'adjusted  our  final  results 
accordingly. 

Comment  2:  Respondent  claims  that 
the  import  and  export  declaration  fees 
paid  in  Hong  Kong  dollars  during  the 
POR  were  insignificant  when  compared 
to  the  total  sales  to  the  United  States 
during  the  POR.  Therefore,  the  company 
claims  that  it  omitted  these  amounts 
and  treated  them  as  indirect  selling 
expenses. 

Department's  Position:  Although  we 
agree  with  respondent  that  these  fees  are 
small  relative  to  total  sales  to  the  United 
States  during  the  POR,  we  disagree  that 
these  fees  should  be  classified  as 
indirect  selling  expenses.  As  discussed 
in  the  verification  report,  these  fees  are 
charged  for  the  preparation  of  import 
and  export  declarations  for  each 
shipment  the  company  eirranges.  These 
fees  are  directly  tied  to  each  sale  and 
should  have  been  reported  separately  or 
included  in  brokerage  and  handling 
expenses.  We  have  therefore  treated 
them  as^irect  selling  expenses, 
specifically  brokerage  and  handling 
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expenses,  for  purposes  of  these  final 
results. 

Comment  3:  With  respect  to  the 
Department's  discovery  at  verification  of 
three  missing  steel  invoices,  respondent 
claims  that  these  uiu«ported  invoices 
resulted  in  minimal  changes  to  the 
average  steel  prices  paid  for  each 
thickness  of  steel.  Respondent  further 
claims  they  did  not  have  any  significant 
effect  on  the  computation  of  the  factors 
for  steel  usage. 

Department's  Position:  The  effect  on 
the  average  steel  price  is  only  one 
consideration  in  evaluating  the 
significance  of  the  three  missing  steel 
purchases.  The  significance  is  also 
determined  by  the  proportion  of  the 
unreported  purchases  to  total  purchases 
during  the  POR.  Respondent  failed  to 
report  approximately  18  percent  of  the 
POR  purchases  of  steel.  However, 
because  we  collected  the  invoices  as 
part  of  our  completeness  check  at 
verification,  and  they  are  now  on  the 
record,  as  facts  available  we  are 
including  these  three  invoices  in 
calculating  the  average  price  paid  for 
steel  during  the  POR.  See  Facts 
Available  section  above  and  Facts 
Available  Memorandum. 

Comment  4:  With  respect  to  its 
reporting  of  theoretical  weights  for  each 
product,  respondent  states  that  the 
reported  theoretical  weights  were 
generally  greater  than  the  actual  weights 
for  selected  items  at  verification,  and 
therefore  the  steel  usage  overstatement, 
which  had  the  effect  of  increasing  the 
normal  value,  was  not  an  error  in  favor 
of  Clover.  As  to  the  frying  pan,  the 
actual  weight  again  was  shown  to  be 
less  than  either  the  true  theoretical 
weight  or  the  incorrectly  calculated 
theoretical  weight  reported  in  the 
submission. 

Department's  Position:  We  have 
accepted  respondent's  methodology  for 
calculating  theoretical  weights  as 
reported  in  its  response  because  we  find 
it  to  be  reasonable  and  not  distortive  for 
purposes  of  performing  the  antidumping 
analysis.  See,  e.g..  Gray  Portland 
Cement  and  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  [62  FR  17148, 
17163;  April  9,  1997).  In  our 
Verification  Report,  we  noted  that  the 
reported  length  of  the  handle  portion  of 
the  frying  pan  was  incorrect,  and, 
therefore,  the  theoretical  weight  for  the 
frying  pan  was  miscalculated.  We 
adjusted  the  theoretical  weight  for  the 
frying  pan  in  calculating  our  final 
results. 

Comment  5:  With  respect  to  the  five 
missing  chemicals  discovered  at 
verification  by  Department  officials, 
respondent  claims  that  these  chemicals 


were  not  omitted  from  the  response 
altogether,  but  were  included  in 
calculating  the  "chemical  2"  factor 
input  reported  in  its  response.  Further, 
respondent  understoo(i  that  it  was 
required  to  provide  actual  quantities 
purchased  during  the  POR  that  were 
delivered  to  Clover. 

Department's  Position:  Respondent 
included  the  quantity  of  the  five 
chemicals  in  an  aggregate  consumption 
figiue  in  its  response.  However,  it  did 
not  identify  these  chemicals  in  the 
breakdown  of  that  aggregate  figure.  An 
aggregate  figure  alone  is  insufficient  for 
reporting  purposes  if  the  chemicals 
which  make  up  this  quantity  are  not 
properly  identified. 

In  order  for  the  Department  to 
properly  calculate  a  factor  value  for 
each  input,  it  must  have  the  exact 
breakdown  of  each  chemical  used.  The 
Department  uses  these  reported  inputs, 
along  with  appropriate  prices  from  a 
chosen  surrogate  country,  to  arrive  at 
the  normal  value  of  the  subject 
merchandise  in  non-market  economy 
cases.  For  that  reason,  the  Factors  of 
Production  questionnaire  asks  for  each 
factor  of  production  used  to  produce 
one  unit  of  the  subject  merchandise.  As 
mentioned  earlier,  we  verified  and 
collected  the  new  information  and  used 
surrogate  per  kilogram  values  obtained 
from  the  Indonesian  Import  Statistics, 
which  is  public  information. 

Comment  6:  With  respect  to  the  labor 
factor  of  production,  and  specifically 
usage  of  the  piece  rate  table,  respondent 
states  that  this  table  is  based  upon  years 
of  experience  from  performing  the  same 
process  over  a  period  of  30  years  on  the 
same  equipment  as  well  as  historical 
data  derived  from  the  original  Hong 
Kong  factory.  Moreover,  respondent 
claims  the  piece  rate  table  is  revised 
when  needed  based  on  the  changes  in 
the  production  process  and  the  changes 
in  the  efficiency  pattern  of  the  workers. 
According  to  respondent,  the  table, 
which  it  regards  as  its  list  of  standard 
labor  hours,  includes  the  people 
required  to  produce  each  piece  or  set, 
the  time  it  takes  to  dip,  clean  and  hang 
each  piece  at  each  phase  of  the 
production  process,  the  technical 
specification  for  each  machine,  and  the 
conveyer  speed.  Respondent  claims  that 
no  sepcu^te  documentation  exists  or  was 
prepared,  such  as  time  and  motion 
studies,  to  support  the  figures  in  the 
piece-rate  table  because  the  piece  rate 
table  was  regarded  as  accurate  and 
salaries  were  based  upon  this  table. 

Further,  the  workers  are  paid 
following  the  piece  rate  table  based 
upon  the  discretion  of  the  supervisor 
who  calculates  the  work/hour  credit  for 
the  quantities  produced.  The  discretion 


is  based  upon  the  knowledge  and 
experience  of  the  supervisor  of  the 
manufacturing  process. 

Department's  Position:  Our  findings  at 
verification  corroborate  respondent's 
description  of  how  the  standard  hours 
in  the  piece  rate  table  were  derived. 

Company  officials  explained  that  the  piece 
rate  table  is  based  on  estimates,  many  of 
which  date  back  to  when  Lucky  began 
producing  enamelware  in  Hong  Kong  30 
years  ago.  The  table  is  updated  periodically 
to  add  standard  times  for  new  products.  No 
time-in-motion  studies  or  timing  of 
production  process  was  [sic]  done  in  coming 
up  with  either  the  original  Hong  Kong 
standards  or  the  standards  for  new 
enamelware  products.  All  standards  were 
created  based  on  experience  of  those 
involved  in  creating  the  tables  as  to  how  long 
the  process  should  take  to  produce  a  given 
item.  Since  these  hours  were  based  solely  on 
the  individuals'  estimates,  there  was  no 
documentation  available  to  support  any  of 
these  figures. 

See  Verification  Report,  p.  21. 

However,  in  speaking  with  company 
officials  and  in  our  examination  of  the 
piece  rate  tables  at  verification,  there 
was  no  indication  that  the  piece  rate 
tables  were  revised  on  any  basis  other 
than  the  periodic  update  described 
above;  no  mention  was  made  of  making 
changes  to  the  tables  to  reflect  changes 
in  the  production  process  or  worker 
efficiency.  Also,  other  than  a  brief 
description  of  the  process,  or  the 
machine  used  in  a  process,  we  saw 
nothing  in  the  piece  rate  tables  that 
indicated  technical  specifications  for 
machinery  or  conveyer  speeds. 

The  accuracy  of  information 
submitted  to  the  Department  for  use  in 
its  determinations  must  be  verifiable. 
The  figures  from  the  piece  rate  table 
submitted  by  respondent  in  lieu  of 
actual  labor  hours  (as  requested  by  the 
Department  in  its  original  and 
supplemental  questionnaires)  are  not. 
No  supporting  documentation  for  these 
rates  exists.  Statements  by  company 
officials  that  the  rates  are  accurate  and 
reflect  actual  labor  hours  are  not 
sufficient  for  the  Department  to  consider 
the  reported  figures  to  have  been 
verified,  particularly  in  light  of  the  fact 
that  many  of  the  standard  times  are  30 
years  old  and  are  based  on  the 
experience  and  production  of  workers  at 
the  original  plant  located  outside  the 
PRC.  As  such,  we  continue  to  find  that 
the  reported  "labor"  factor  of 
production  was  not  supported  by  source 
documents  at  verification.  Therefore,  we 
have  drawn  an  adverse  inference  under 
the  authority  provided  by  section  776(b) 
of  the  Act.  For  a  further  discussion  of 
our  decision  to  use  adverse  facts 
available  for  this  factor,  see  the  Facts 
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Available  section  of  this  notice  and  the 
Facts  Available  memorandam. 

Comment  7:  With  respect  to  the  labor 
factor  of  production,  respondent  also 
claims  that  the  majority  of  Clover's 
production  workers  were  paid  on  a 
piece  iBte  basis  during  the  FOR. 
Respondent  additionally  states  that  the 
"floating  workers"  labor  hours,  which 
are  only  in  the  Enameling  Department, 
are  tied  to  the  labor  hours  of  the  "fixed 
post  worker"  which  are  calculated  from 
the  piece  rate  table.  Probationary 
workers  are  not  paid  based  on  the  piece 
rate  table  inasmuch  as  they  have  not 
developed  the  skills  to  handle  the  work. 
Therefore,  respondent  claims,  the  piece 
rate  table  accurately  reflects  the  actual 
labor  hours  used  to  produce  the  subject 
merchandise. 

Department's  Position:  We  disagree 
with  respondent.  In  trying  to  ascertain 
whether  the  reported  hours  from  the 
piece  rate  table  accurately  reflected  the 
actual  hours  worked  by  Clover 
production  workers,  the  Department 
verifiers  found  that  a  large  number  of 
workers  were  not  paid  based  on  the 
piece  rate  table.  This  includes  the  metal 
shearer,  any  worker  assigned  to  assist 
him,  probationary  employees,  workers 
in  the  Milling  Department  and  "floating 
workers."  the  latter  constituting 
approximately  half  of  the  workers  in  the 
Enameling  Department.  In  addition, 
even  those  workers  whose  pay  is  based 
on  the  piece  rate  table,  may  have 
significant  portions  of  their  pay 
calculated  on  a  non-piece  rate  basis.  For 
example,  adjustments  are  made  to 
working  hours  for  certain  duties, 
equipment  set-up,  equipment  down 
time  and  assignment  to  unfamiliar 
machines. 

Further,  the  E)epartment  was  unable 
to  reconcile  the  reported  per  unit  labor 
hours  from  the  piece  rate  tables  with  the 
company's  payroll  and  attendance 
records.  At  verification,  the  Department 
selected  three  cooking  ware  items  for 
verification.  Numerous  errors  and 
discrepancies  were  found  in  our 
examination  of  these  items.  In  one 
instance,  we  discovered  that  the 
supervisor  had  made  up  the  hours  on 
certain  supporting  documents.  In 
another,  we  found  that  workers  ^ere 
paid  for  days  on  which  they  were 
absent,  and  not  paid  for  days  on  which 
they  worked.  For  two  of  the  three 
cooking  ware  items,  company  officials 
could  not  account  for  the  discrepancies 
between  the  reported  information  on 
labor  and  the  source  documents.  As  a 
result,  none  of  the  reported  labor  hours 
for  these  items  could  be  verified. 

Together  or  separately,  the  significant 
number  of  workers  paid  on  a  non-piece 
rate  basis,  the  numerous  adjustments  to 


working  hours,  the  errors  and 
discrepancies  found  at  verification,  and 
the  inability  to  reconcile  the  piece  rate 
table  with  the  company's  payroll  and 
attendance  records  demonstrates  that 
the  per  unit  labor  hours  submitted  by 
respondent  in  the  questionnaire 
response  based  on  the  piece  rate  table 
cannot  be  relied  upon  for  purposes  of 
these  final  results.  We  have  therefore 
drawn  an  adverse  inference  under  the 
authority  provided  by  section  776(b)  of 
the  Act.  For  a  further  discussion  of  our 
decision  to  use  adverse  facts  available 
for  the  labor  factor  of  production,  see 
the  Fads  Available  section  of  this  notice 
and  the  Facts  Available  Memorandum. 

Comment  8:  With  respect  to 
supporting  documents  relating  to  the 
labor  factor  of  production,  respondent 
claims  that  because  the  volume  of  items 
going  through  the  Metal  Cleaning 
Department  is  so  leirge,  and  varies 
throughout  the  day,  the  supervisor 
listed  some  of  the  figures  for  the 
computed  labor  hovus  based  on  his 
estimation.  Respondent  claims  that 
computing  labor  hours  in  this 
department  is  complicated  and  mistakes 
are  easily  made.  The  fictitious  hours 
initially  recorded  by  the  supervisor  on 
the  supporting  documentation  was  not 
done  for  purposes  of  responding  to  the 
Department.  As  to  the  fictitious  entries 
in  the  revised  document,  respondent 
claims  that  the  supervisor  understood 
he  was  to  support  the  payment  of  days 
worked  against  the  days  actually  paid, 
and  therefore  prepared  the  records  on 
this  basis,  not  as  a  method  to  create 
fictitious  documents  to  provide  to  the 
Department.  In  any  case,  respondent 
believes  that  the  incorrect  documents 
provided  in  two  transactions  does  not 
invalidate  the  total  payment  procedures. 

Department's  Position:  The 
Department  found  numerous  instances 
of  errors  and  discrepancies  in  its 
verification  of  respondent's  reported 
labor  hours.  These  errors  and 
discrepancies  were  not  limited  to  two 
instances;  errors,  discrepancies  and/or 
deviations  from  the  reported  labor  hours 
and  piece  rate  based  pay  were  found  in 
every  department  and  every  cooking 
ware  item  the  Department  examined.  In 
addition,  many  of  the  errors  or 
discrepancies  affected  more  than  one 
employee.  In  some  cases,  respondent 
was  able  to  account  for  or  provide  an 
explanation  for  the  error,  discrepancy  or 
deviation;  however,  in  several  instances, 
the  information  submitted  in  the 
response  could  not  be  reconciled  with 
the  company's  attendance  and  payroll 
records  (see  Verification  Report,  pp.  20- 
24;  and  Facts  Available  Memorandum). 
Further,  at  verification,  a  company 
official  admitted  to  altering  two 


supporting  payroll  documents  in  an 
effort  to  support  the  figtu«s  reported  in 
the  response  while  another  official 
stated  that  he  made  up  the  labor  hours 
recorded  on  certain  attendance/payroll 
documents  (see  Verification  Report,  p. 
22,  23). 

For  these  reasons,  and  for  the  reasons 
discussed  in  the  Department's  Position 
on  Comments  6  and  7.  we  find  that  the 
information  submitted  by  respondent 
with  respect  to  the  labor  factor  of 
production  caimot  be  relied  upon. 
Therefore,  with  respect  to  this  factor, 
the  Department  must  rely  upon  facts 
otherwise  available.  Further,  because 
respondent  did  not  act  to  the  best  of  its 
ability  in  responding  to  our  request  for 
such  information  pursuant  to  section 
782(e)(4)  of  the  Act,  as  demonstrated  by' 
its  alteration  of  source  documents  and 
inability  to  reconcile  the  submitted 
labor  hours  in  response  with  the 
company's  actual  labor  hours  as 
recorded  in  its  attendance  and  payroll 
records,  we  have  drawn  an  adverse 
inference  under  the  authority  provided 
by  section  776(b)  of  the  Act.  For  a 
further  discussion  of  our  decision  to  use 
adverse  facts  available  for  this  factor, 
see  the  Facts  Available  section  of  this 
notice  and  the  Facts  Available 
Memorandum. 

Comment  9:  Respondent  states  that  it 
now  has  an  explanation  for  a 
discrepancy  that  could  not  be  resolved 
at  verification.  While  reviewing  time 
cards  and  the  Monthly  Attendance 
Sunmiary,  the  Department  found  a 
worker  who  worked  1 3  days  during  the 
month  of  May  but  was  paid  for  18  days. 
Company  officials  now  believe  that  the 
figure  "13  days"  was  actually 
overlooked  when  the  payment  records 
were  created,  and  that  the  worker  was 
mistakenly  paid  for  18  days. 

Department's  Position:  Respondent's 
comment  addresses  yet  another 
discrepancy  discovered  while  the 
Department  attempted  to  verify  reported 
labor  hours.  At  verification,  company 
officials  could  not  explain  this 
discrepancy.  It  is  not  clear  what 
respondent  now  means  by 
"overlooked;  "  however,  at  this  point, 
the  explanation  does  not  override  our 
findings  at  verification  or  our  results  in 
this  review.  The  purpose  of  verification 
is  to  verify  the  accuracy  of  the  response 
through  examination  of  source 
documents,  not  to  recreate  supporting 
source  documentation  that  respondent 
has  failed  to  maintain.  See  Belmont 
Industries  v.  United  States,  733  F.  Supp. 
1507,  1508  (Crr  1990).  As  stated  above, 
with  respect  to  labor  hours,  the 
Department  is  relying  upon  facts 
otherwise  available  and  we  have  drawn 
an  adverse  inference  under  the  authority 
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provided  by  section  776(b)  of  the  Act. 
For  a  further  discussion  of  our  decision 
to  use  adverse  facts  available  for  this 
factor,  see  the  Facts  Available  section  of 
this  notice  and  the  Facts  Available 
Memorandum. 

Comment  10:  Respondent  claims  that 
its  purchases  of  packaging  materials 
from  a  FRC  supplier  during  the  FOR 
was  based  upon  quotations  and 
acceptances  in  Hong  Kong  dollars. 
Therefore,  it  reported  these  purchases  in 
Hong  Kong  dollars.  The  payment  in 
renminbi  at  the  market  rate  of  exchange 
was  a  manner  of  facilitating  this 
payment. 

Department's  Fosition:  At  verification. 
Department  officials  discovered  that 
certain  packing  materials,  reported  in 
Hong  Kong  dollars,  were  actually 
purchased  from  a  FRC  supplier  in 
renminbi.  However,  because  the 
supplier  originally  charged  Clover  for 
these  goods  in  Hong  Kong  dollars,  we 
are  using  the  reported  Hong  Kong  dollar 
prices  in  our  calculations,  as  was  done 
in  our  preliminary  results.  See  Nonnal 
Value  section  above. 

Comment  1 1 :  Respondent  states  that 
the  Department's  well  water 
consumption  calculation  is  incorrect 
because  it  is  based  on  a  365-day  period. 
The  company  claims  that  the  fig\ire 
should  be  based  on  the  number  of 
working  days  during  the  FOR.  which 
was  282  days  based  on  Clover's  payroll 
records. 

Department's  Fosition:  We  disagree 
with  respondent.  At  verification,  the 
Department  asked  company  officials  to 
shut  off  the  well  water  to  the  plant  and 
record  the  city  water  consumed  over  a 
several  day  period.  This  period  ran  from 
Saturday  through  Monday.  As  the 
sample  period  included  both  working 
and  non-working  days,  it  is  proper  to 
estimate  the  annual  water  consumption 
on  a  365-day  basis  rather  than  the 
number  of  work  days  during  the  FOR. 
In  addition,  the  282  day  figure  referred 
to  by  respondent  in  its  comments  was 
never  reported  in  its  submission  and. 
thus,  not  verified  by  the  Department. 

Comment  12:  Respondent  suggests  a 
number  of  changes  to  the  language  in 
the  verification  report  which  it  claims 
are  needed  to  address  alleged 
inaccuracies  or  omissions. 

Department's  Fosition:  We  have 
addressed  respondent's  suggested 
changes  in  a  memorandum  to  the  file. 
See  Memorandum  to  Barbara  E.  Tillman 
from  the  Team  "Response  to 
Respondent's  Suggested  Changes  to 
Language  in  the  Verification  Report" 
dated  May  30,  1997.  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 


Comment  13:  Petitioner  asserts  that 
the  Department  should  not  accept  and 
use  any  of  the  data  reported  in  Clover/ 
Lucky's  response.  Instead,  the 
Department  should  reject  Clover/ 
Lucky's  response  in  its  entirety  and 
resort  to  total  facts  otherwise  available 
to  calculate  Clover/Lucky's  dumping 
margin.  According  to  petitioner,  this 
margin  should  be  based  on  the  highest 
rate  ever  calculated  for  any  respondent 
in  the  history  of  this  proceeding,  which 
is  66.65  percent. 

Petitioner  claims  that  it  is  the 
Department's  practice  to  reject  a 
response  in  its  entirety  and  resort  to 
total  facts  available  when  it  discovers 
that  information  contained  in  the 
response  was  fabricated  by  the 
respondent  for  purposes  of  the 
investigation  or  review.  In  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sulfanilic  Acid  From  the 
Republic  of  Hungary  (58  PR  8256.  8257; 
February  12. 1993)  (Sulfanilic  Acid  from 
Hungary),  the  Department  discovered  at 
verification  that  a  relevant  portion  of  the 
respondent's  questionnaire  response 
may  have  been  fabricated,  and  the 
Department  rejected  the  respondent's 
entire  response  and  used  best 
information  available  (BIA).  Petitioner 
claims  that  this  policy  applies  with  even 
greater  force  when,  as  in  this  review,  the 
Department  discovers  direct  evidence 
and/or  the  respondent  admits  that  it 
knowingly  fabricated  information 
submitted  to  the  Department. 

Respondent  claims  that  petitioner's 
statement  that  information  submitted  in 
the  response  was  knowingly  false  and 
fabricated  by  Clover/Lucky  is  a 
mischaracterization  of  the  verification 
report.  At  no  time  did  the  company 
officials  who  prepared  the  final 
questionnaire  responses  intend  to 
mislead  the  Department  or  fabricate 
information  for  the  purposes  of  the 
questionnaire  response.  Source 
documents  altered  by  a  Clover  employee 
were  not  discovered  by  company 
officials  until  the  verification  visit. 
Thus,  the  alteration  made  by  the 
employee  was  not  known  by  the 
company  officials  at  the  time  the 
questionnaire  responses  were  drafted. 
Petitioner  also  failed  to  mention  that 
after  the  altered  source  documents  were 
retiimed  to  their  original  state,  and  a 
transcribing  error  was  accounted  for,  the 
source  documents,  worksheet  and 
information  reported  in  the  response 
tied  to  one  another. 

In  regard  to  petitioner's  assertion  that 
the  supervisor  of  the  Metal  Fabrication 
department  "made  up"  data  on  which 
Clover/Lucky  based  its  calculation  of 
hours  worked  submitted  in  its 
responses,  respondent  claims  that  these 


were  only  minor  discrepancies  and  that, 
further,  the  laisagna  pan  was  discussed 
in  the  Department's  verification  report 
without  aiiy  reference  to  "made  up" 
data.  Moreover,  the  allegedly  "made 
up"  information  was  initially  compiled 
by  the  supervisor  for  an  internal  report, 
not  for  the  questionnaire  response. 
Again,  the  company  officials  who 
prepared  the  responses  were  unaware  of 
the  fact  that  the  supervisor  in  this 
department  may  have  made  up  the  labor 
hour  figures. 

Department's  Position:  We  disagree 
with  petitioner  that  the  use  of  total  facts 
available  is  appropriate  in  this  review. 
The  decision  to  totally  reject  the 
response  and  use  best  information 
available  in  the  case  cited  by  petitioner. 
Sulfanilic  Acid  from  Hungary,  was 
based  on  the  antidumping  law  as  it 
existed  prior  to  the  Uruguay  Round 
Agreements  Act  (URAA).  In  deciding 
whether  to  reject  Clover/Lucky's 
response  and  use  total  facts  otherwise 
available  in  this  review,  the  Department 
must  examine  the  facts  of  the  case  in 
light  of  the  new  statutory  guidelines  that 
exist  under  the  Act,  as  amended  by  the 
URAA. 

Section  782(e)  of  the  Act  states  that: 

In  reaching  a  determination  under  section 

*  *  •751*   *   *  the  administering  authority 

*  *  *  shall  not  decline  to  consider 
information  that  is  submitted  by  an 
interested  party  and  is  necessary  to  the 
determination  but  does  not  meet  all  the 
applicable  requirements  established  by  the 
administering  authority  *   *   *.if — 

(1)  The  information  is  submitted  by  the 
deadline  established  for  its  submission, 

(2)  The  information  can  be  verified, 

(3)  The  information  is  not  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination, 

(4)  The  interested  party  has  demonstrated 
that  it  acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting  the 
requirements  established  by  the 
administering  authority  •   •  •  with  respect 
to  the  information,  and 

(5)  The  information  can  be  used  without 
undue  difficulties. 

Clover/Lucky's  sales  response  and  its 
response  for  the  factors  of  production, 
other  than  labor,  meet  each  of  the  above 
criteria.  For  those  miscellaneous  items 
where  tbe  information  did  not  meet  the 
second  criterion,  i.e.,  it  could  not  be 
verified,  the  Department  obtained  the 
necessary  accurate  information  during 
the  course  of  verification.  This 
information  is  being  used  as  facts 
otherwise  available  in  the  Department's 
calculations.  (See  Facts  Available 
section  and  Facts  Available 
Memorandum.)  Although  the 
Department  encountered  some 
difficulties  in  its  verification  of  Clover/ 
Lucky's  response,  many  of  the  errors  in 
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the  response  and  discrepancies  between 
it  and  [he  company's  books  and  records 
were  resolved  at  verification.  The 
information  now  on  the  record 
pertaining  to  the  non-labor  portions  of 
Clover/Lucky's  response,  including 
exhibits  taken  at  verification,  has  been 
verified,  is  sufficiently  complete  to  be 
reliable,  and  can  be  used  without  undue 
difficulties. 

Further,  the  Statement  of 
Administrative  Action  (SAA)  provides 
guidance  concerning  the  use  of  facts 
available  to  the  Department  in 
evaluating  whether  submitted 
information  should  be  considered  or 
rejected  under  the  new  Act.  It  states: 

Commerce  *  •   •  may  ttike  into  account 
the  circumstances  of  the  party,  including  (but 
not  limited  to]  the  party's  size,  its  accounting 
systems,  and  computer  capabilities,  as  well 
as  the  prior  success  of  the  same  firm,  or  other 
similar  firms,  in  providing  requested 
information  in  antidumping  and 
countervailing  duty  proceedings.  SAA,  H.  R. 
Doc.  316,  103d  Cong..  2d  Sess.  865  (1994). 

In  NME  cases,  it  is  quite  common  for 
the  Department  to  encounter  difficulties 
in  obtaining  complete  and  accurate 
information  regarding  factors  of 
production.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  less  Than  Fair 
Value;  Certain  Cased  Pencils  from  the 
People's  Republic  of  China  (59  FR 
55625,  55630;  Nov.  8,  1994).  The 
information  provided  by  Clover/Lucky 
in  the  non-labor  portions  of  the 
response  was  similar  to  and  in  many 
ways  more  accurate  than  information 
the  Department  typically  receives  in 
responses  provided  by  similarly  situated 
companies  in  the  PRC  or  other  NME 
countries.  Therefore,  the  Department 
considers  that,  with  respect  to  the  non- 
labor  portion  of  Clover/Lucky's 
response,  the  company  has  acted  to  the 
best  of  its  ability  in  providing  the 
information  and  meeting  the 
requirements  established  by  the 
administering  authority. 

As  the  Department  has  noted  above, 
the  same  determination  cannot  be  made 
with  respect  to  the  company's  submitted 
labor  hours.  In  trying  to  reconcile  the 
company's  reported  labor  hours  to 
source  documents,  the  Department 
foimd  a  considerable  number  of  errors 
and  discrepancies  as  well  as  numerous 
deviations  from  the  piece  rate  table 
standards  that  respondent  used  as  the 
basis  for  its  reported  hours  and  which 
it  claimed  reflected  the  actual  working 
hours  of  its  employees.  In  addition,  the 
Department  discovered  that,  in  one 
production  department,  a  supervisor 
recorded  fictitious  information  on 
supporting  payroll/attendance 
documents  while,  in  another 
department,  payroll  and  attendance 


records  indicaieu  nidi  empiuyees  were 
either  paid  for  days  they  did  not  work 
or  not  paid  for  days  they  did  (see 
Verification  Report,  pp.  23-24). 

Many  of  the  discovered  errors  or 
discrepancies  affected  more  than  one 
employee,  indeed  more  than  one 
category  of  employees.  Although  in  a 
few  instances,  respondent  was  able  to 
account  for  or  provide  an  explanation 
for  the  error,  discrepancy  or  deviation, 
in  most  instances,  the  information 
submitted  in  the  response  could  not  be 
reconciled  with  the  company's 
attendance  and  payroll  records  (see 
Verification  Report,  pp.  20-24;  and 
Facts  Available  Memorandum). 

Clover/Lucky's  response  with  respect 
to  labor  does  not  meet  the  criteria  listed 
under  section  782(e)  of  the  Act.  The 
information  could  not  be  verified,  nor 
can  it  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination. 
Further,  due  to  the  significant  number 
of  errors  and  discrepancies,  the 
information  cannot  be  used  by  the 
Department  without  undue  difficulties. 

More  importantly,  however,  is  the  fact 
that,  at  verification,  a  company  official 
admitted  to  altering  two  supporting 
payroll  docimients  in  an  effort  to 
support  the  figures  reported  in  the 
response  (see  Verification  Report,  p.  22). 
Regardless  of  the  inability  of  the 
Department  to  reconcile  significant 
portions  of  the  labor  response  with  the 
company's  books  and  records,  the 
alteration  of  supporting  source 
documents,  on  its  own,  is  sufficient 
grounds  for  rejecting  the  submitted 
labor  hours  and  using  facts  otherwise 
available  as  it  calls  into  question  the 
reliability  of  all  submitted  information 
with  respect  to  the  labor  factor  of 
production. 

For  all  of  the  above  reasons,  we  find 
that  the  information  submitted  by 
respondent  with  respect  to  the  labor 
factor  of  production  cannot  be  relied 
upon.  Therefore,  with  respect  to  this 
factor,  the  Department  has  relied  upon 
facts  otherwise  available.  Further, 
because  respondent  did  not  act  to  the 
best  of  its  ability  in  responding  to  our 
request  for  such  information  pursuant  to 
section  782(e)(4)  of  the  Act,  as 
demonstrated  by  its  alteration  of  source 
documents  and  the  numerous  errors  and 
discrepancies  discovered  during  the 
course  of  the  verification,  we  have 
drawn  an  adverse  inference  under  the 
authority  provided  by  section  776(b)  of 
the  Act.  For  a  further  discussion  of  our 
decision  to  use  adverse  facts  available 
for  this  factor,  see  the  Facts  Available 
section  of  this  notice  and  the  Facts 
Available  Memorandum. 

The  Department  has  considered 
petitioner's  argument  that  the  alteration 


of  source  documents  and  recording  of 
fictitious  information  on  certain 
supporting  payroll  documents  calls  into 
question  the  reliability  of  the  entire 
response,  not  just  that  p>ortion 
pertaining  to  labor.  During  our 
verification  of  the  other  portions  of 
Clover/Lucky's  response,  we  did  not 
find  any  indication  that  other  source 
documents  had  been  altered  or 
contained  fictitious  information.  In 
many  cases,  our  verification  of  these 
other  items  was  complete,  in  that  the 
reported  figures  for  the  entire  year  were 
checked  and  cross-checked  to  all 
relevant  source  documents  and  records. 

In  addition,  there  was  no  indication 
that  the  company  officials  preparing  the 
response  knew  of  the  altered  source 
documents  or  payroll  documents 
containing  fictitious  information  prior 
to  verification.  Further,  these  company 
officials  were  forthcoming  about  the 
documents  in  question.  When  questions 
first  arose  about  these  source 
documents,  they  spoke  with  the 
employees  that  had  originally  compiled 
the  information  and  immediately 
reported  to  the  Department  verifiers 
that,  in  the  first  instance,  the  source 
documents  had  been  altered,  and  in  the 
second  instance,  the  information 
recorded  on  certain  supporting  payroll 
documents  had  been  made  up.  Finally, 
we  found  no  evidence  that  the  company 
officials  responsible  for  altering  certain 
source  documents  and  reporting 
fictitious  information  on  certain 
supporting  payroll  records  participated 
in  compiling  the  information  for  the 
response  outside  of  their  respective 
departments. 

Based  on  the  above,  the  Department 
does  not  consider  the  non-labor 
*  information  submitted  by  Clover/Lucky 
as  it  ilow  appears  on  the  record  to  he 
unreliable.  Therefore,  as  discussed 
above,  and  in  accordance  with  the 
mandate  of  section  782(e)  of  the  Act.  the 
Department  cannot  reject  the  response 
in  its  entirety  and  use  total  facts 
otherwise  available  in  determining 
Clover/Lucky's  antidumping  margin. 

The  Department  would  like  to  clarify 
its  position  with  respect  to  two 
statements  in  respondent's  rebuttal 
comments  on  this  issue.  First,  the 
verification  report  in  no  way  suggests 
that  the  actions  taken  by  the  Clover 
employee  who  altered  the  documents 
were  "clarified  to  the  satisfaction  of  the 
ITA."  The  Department  does  not 
condone  the  alteration  of  source 
documents  for  purposes  of  the 
proceeding;  it  is  not  possible  for 
respondent  to  clarify  this  to  our 
satisfaction.  Respondent  quotes  the 
verification  report  out  of  context;  the 
statement  cited  by  respondent  is  merely 
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repeating  the  company's  explanation  of 
its  resolution  of  the  error,  including  the 
alteration  of  source  documents.  As 
discussed  above,  the  Department 
considers  the  alteration  of  source 
documents  by  this  employee  to  be 
sufficient  grounds  not  only  for  finding 
the  affected  labor  hours  to  have  failed 
verification,  but  also  for  Ending  the 
entire  portion  of  the  response  with 
respect  to  labor  to  be  not  veritable. 

Second,  the  production  departments 
examined  with  respect  to  the  lasagna 
pan  and  round  pie  plate  were  not  the 
same,  as  claimed  by  respondent  in  its 
rebuttal  brief.  The  two  departments 
were,  respectively,  the  Metal 
Fabrication  Department  and  the  Metal 
Cleaning  Department  (the  latter 
department  being  the  department  in 
which  the  supervisor  made  up  the 
information  on  certain  supporting 
payroll  documents)  (see  Verification 
Report,  p.  22).  Since  the  production 
departments  examined  during  the 
course  of  the  verification  were  not  the 
same  as  claimed  by  respondent  in  its 
rebuttal  comments,  the  conclusions 
drawn  by  respondent  are  fundamentally 
incorrect  and,  therefore,  cannot  be 
addressed  further  by  the  Department. 

Comment  14:  Petitioner  states  that  if 
the  submission  of  false  information 
alone  does  not  render  Clover/Lucky's 
response  unusable,  the  numerous 
additional  discrepancies  found  by  the 
Department's  verifiers  should  still 
require  use  of  total  facts  available.  In  the 
eighth  administrative  review,  the 
Department  preliminarily  rejected 
Clover/Lucky's  response  in  its  entirety 
and  used  total  BIA  based  on  Clover/ 
Lucky's  failure  of  verification  for 
information  submitted  to  the 
Department.  Petitioner  believes  that  the 
verification  report  in  this  review 
addresses  more  numerous  and  extensive 
discrepancies  than  those  found  in  the 
eighth  administrative  review.  Petitioner 
cites  Silicon  Metal  From  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Part  (62 
FR  1954,  1969;  January  14,  1997)  as 
support  for  using  total,  rather  than 
partial  facts  available. 

Moreover,  even  if  the  Department 
determined  that  all  of  Clover/Lucky's 
data  except  those  relating  to  the  labor 
factor  of  production  could  be  used,  use 
of  total  facts  available  would  still  be 
necessary  because  there  is  no  reliable 
facts  availalffg  information  that  can  be 
used  as  a  surrogate  for  the  flawed  labor 
data.  Petitioner  cites  Certain  Cut-To- 
Lengtb  Carbon  Steel  Plate  From 
Sweden;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (62  PR 


18,396, 18,401;  April  15,  1997)  as 
support  for  this  argument. 

Respondent  asserts  in  its  rebuttal 
comments  that  there  is  clearly  no 
justification  for  rejection  of  its  responses 
in  their  entirety.  In  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Paint 
Filters  and  Strainers  From  Brazil  (52  FR 
19181,  19183;  May  21.  1987),  the 
Department  stated  that  finding 
omissions  or  errors  in  responses  is 
common  during  verification.  A  review 
of  the  petitioner's  allegations,  compared 
with  the  overall  accuracy  of  information 
submitted  by  Clover/Lucky 
demonstrates  that  the  errors  and 
omissions  found  at  verification  are  not 
sufficient  in  themselves  to  invalidate  or 
discredit  Clover/Lucky's  response  for 
the  POR.  Respondent  also  asserts  that 
the  responses  for  each  administrative 
review  should  be  judged  on  their  own 
merits. 

Respondent  finally  claims  that  the 
other  discrepancies  were  explained  in 
its  previously  submitted  comments, 
discussed  above,  and  should  be 
regarded  as  verifiable  after  review  of 
these  explanations,  as  the  information 
submitted  was  not  materially  deficient. 
In  addition,  the  balance  of  the 
information  reported  in  the  responses 
was  determined  to  be  correct. 

Department's  Position:  We  disagree 
with  petitioner  that  the  use  of  total  facts 
otherwise  available  is  warranted  in  this 
review.  As  explained  above,  the 
Department  must  evaluate  whether  to 
apply  total  facts  otherwise  available  in 
this  review  under  section  782  (e)  of  the 
Act. 

Clover/Lucky's  sales  response  and  its 
response  for  the  factors  of  production, 
except  with  respect  to  labor,  meet  each 
T  of  the  criteria  in  section  782(e).  That 
aside,  we  also  disagree  that  the  errors 
found  at  this  verification,  with  respect 
to  the  non-labor  portions  of  the 
response,  were  more  numerous  or  more 
serious  than  those  found  in  the  previous 
administrative  review  where  the 
Department  decided  that  the  use  of  total 
best  information  available  was 
appropriate.  See  Porcelain-on-Steel 
Cooking  Ware  from  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  (62  FR  4250;  January  29,  1997). 

The  record  in  the  two  proceedings 
clearly  shows  that  the  Department 
encountered  far  greater  problems  in 
verifying  the  non-labor  portion  of  the 
questionnaire  responses  in  the  earlier 
review.  For  example,  in  the  prior 
review,  with  respect  to  steel  purchases 
ftt)m  market  economy  suppliers  and 
steel  consumption,  the  Department 
found  numerous  errors  in  the  reporting 
of  steel  purchases,  was  unable  to  tie 


steel  requisitions  to  inventory 
withdrawals,  and  could  not  corroborate 
the  submitted  theoretical  per-unit  steel 
consumption  figures  with  actual 
readings  or  tie  them  to  measurements  in 
the  technical  drawings.  See 
Memorandum  from  Case  Analyst  to  the 
File,  dated  May  28,  1997,  "Submission 
of  the  Verification  Report  (Public 
Version)  from  the  1993-1994 
Antidumping  Administrative  Review 
Proceeding  of  POS  Cooking  Ware  from 
the  PRC  to  the  Record  for  the  1994-1995 
Antidumping  Administrative  Review 
Proceeding  of  This  Case"  (1993-1994 
Verification  Report),  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building),  pp.  2- 
8.  Therefore,  the  Department 
determined  that  the  information 
regarding  the  price  and  quantity  of  steel, 
the  major  material  input  into  POS 
cooking  ware  was  not  sufficiently 
complete  or  reliable  to  use  in  its 
calculations. 

In  the  instant  review,  the  Department 
was  able  to  verify  all  aspects  of  steel 
consumption,  including  the  scrap  rate, 
inventory  withdrawals,  and  the  reported 
per  unit  steel  consumption  figures  (see 
Verification  Report,  pp.  15-17). 
Although  the  Diepartment  discovered 
three  unreported  steel  purchases,  during 
the  course  of  verification,  it  obtained  the 
missing  invoices,  determined  that  there 
were  no  other  unreported  steel 
purchases,  and  confirmed  the  accuracy 
of  the  remaining  reported  purchases  (see 
Verification  Report,  p.  16).  The  missing 
invoices  are  on  the  record  and  the 
Department  has  used  the  price 
information  contained  in  these  invoices 
as  facts  otherwise  available  for  the 
unreported  purchases  (see  Facts 
Available  section  and  Facts  Available 
Memorandum).  Therefore,  unlike  the 
prior  review,  the  information  available 
to  the  Department  regarding  the  price 
and  quantity  of  steel  is  sufficiently 
complete  and  reliable  to  use  in  its 
margin  calculations. 

In  the  prior  review,  the  Department 
was  unable  to  verify  the  consumption  of 
enamel  fi"it.  another  significant  material 
input  in  the  POS  cooking  ware 
production  process  (see  1993-1994 
Verification  Report,  p.  8).  In  this  review, 
following  a  correction  to  remove  certain 
quantities  of  clay  and  quartz  from  the 
reported  enamel  frit  figure,  the 
Department  was  able  to  tie  the  reported 
amount  of  enamel  hit  consumed  to  the 
company's  books  and  records  (see 
Verification  Report,  pp.  17-18). 

Also,  in  the  prior  review,  respondent 
failed  to  report  the  quantity  of  various 
energy  inputs  (fuel,  water  and 
electricity)  consumed  by  Clover/Lucky 
and  there  was  no  verifiable  information 
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on  the  record  regarding  the 
consumption  of  these  energy  factors  (see 
1993-1994  Verification  Report,  pp.  1, 
13-14).  In  this  review,  respondent 
supplied  these  consumption  figures. 
The  Department  found  no  discrepancies 
in  its  verification  of  fuel  consumption  in 
this  review  (see  Verification  Report,  p. 
26).  The  Department  was  also  able  to 
verify  electricity  and  city  water 
consumption  once  the  company  had 
revised  their  figures  to  reflect  the  actual 
rather  provisional  invoices  (see 
Verification  Report,  pp.  24-25).  Further, 
the  Department  was  able  to  obtain  an 
accurate  estimation  of  industrial  well 
water  consumption,  which  it  had  not 
been  able  to  do  in  the  previous  review 
(see  Verification  Report,  p.  25). 

Respondent's  submitted  figures  for 
depreciation  could  not  be  verified  in  the 
previous  review.  The  Department 
selected  the  smallest  production 
department  for  verification  because  of 
the  unwieldiness  of  the  company's 
records,  yet  the  company  was  still 
unable  to  support  the  depreciation 
expenses  for  a  significant  portion  of  the 
selected  department.  The  company  was 
also  unable  to  explain  or  demonstrate 
that  it  kept  track  and  could  distinguish 
between  molds  and  dies  owned  by 
Clover,  the  PRC  factory,  and  those  on 
loan  finm  Lucky,  the  parent  company 
located  in  Hong  Kong  (see  1993-1994 
Verification  Report,  pp.  11-13).  In  this 
review,  the  Department  was  able  to 
verify  depreciation  expenses  (see 
Verification  Report,  p.  26).  Further,  the 
company  demonstrated  that  it  was  able 
to  distinguish  between  the  molds  and 
dies  owned  by  Clover  and  those  on  loan 
from  Lucky,  and  the  Department 
confirmed  that  Clover's  reported 
depreciation  expenses  did  not  include 
depreciation  expenses  associated  with 
the  Lucky's  molds  and  dies. 

With  respect  to  chemical  inputs,  the 
Department  did  discover  that 
respondent  failed  to  identify  five  minor 
chemicals  used  in  the  production 
process  of  POS  cookware  in  this  review 
(see  Verification  Report,  p.  18).  These 
chemicals  were  part  of  an  aggregate 
mixture  of  chemicals  described  in  the 
response  as  "Chemical  2;"  the  aggregate 
figiu^  included  the  quantities  of  these 
five  chemicals  but,  because  they  were 
not  identified,  these  quantities  were 
incorrectly  allocated  to  other  chemicals 
in  the  mix.  During  the  course  of  the 
verification,  we  obtained  an  accurate 
breakdown  of  Chemical  2  and,  as 
explained  above,  have  used  this 
information  as  facts  otherwise  available 
in  our  calculations  (see  Facts  Available 
section  and  Facts  Available 
Memorandum). 


Unlike  the  prior  review,  there  is 
sufficient  information  on  the  record  of 
this  proceeding,  with  respect  to  the  non- 
labor  portions  of  the  response,  to  serve 
as  a  reliable  basis  for  our  calculations. 
Further,  as  explained  above,  the 
Department  is  rejecting  the  information 
submitted  by  respondent  with  respect  to 
labor  and  using  adverse  facts  otherwise 
available  in  its  calculations  (see 
Department's  Position  on  Comment  8,  as 
well  as  the  Facts  Available  section 
above  and  the  Facts  Available 
Memorandum).  We  consider  the 
information  selected,  the  highest  labor 
cost  for  an  individual  piece  of  cooking 
ware  from  the  information  submitted  by 
Clover/Lucky,  to  be  sufficiently  adverse 
for  use  in  oui  calculations. 

Final  Results  of  Review 

As  a  result  of  the  comments  received 
and  our  findings  at  verification,  we  have 
changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review.  Therefore,  we  determine  that 
the  following  margins  exist  as  a  result 
of  our  review: 


Manufacturer/exporter 

Margin 
(percent) 

Clover  Enametware  Enterprise/ 

Lucky  Enametware  Factory  ... 

PRC-Wide  Rate  

57.56 
66  65 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  NV  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
POS  cooking  ware  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  For 
Clover/Lucky,  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  stated  above;  (2) 
for  ail  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC-wide  rate 
stated  above;  (3)  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 


Notification  to  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1),  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
777(i)  of  the  Act  (19  U.S.C.  1677fli),  and 
19  CFR  353.22. 

Dated:  )une  3, 1997. 
Robert  S.  LaRusM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-15871  Filed  6-16-97;  8:45  am) 

BIUJNG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Arkansas  for  Medical 
Sciences;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  96-1 09R.  Applicant: 
University  of  Arkansas  for  Medical 
Sciences,  Little  Rock,  AR  72205. 
Instrument:  Rapid  Kinetics  Accessory, 
Model  SFA-20.  Manufacturer:  HiTech 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  55973,  October  30. 
1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
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scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant. 

The  National  Institutes  of  Health 
advises  in  its  memorandum  dated  May 
19,  1997,  that  the  accessory  is  pertinent 
to  the  intended  uses  and  that  it  knows 
of  no  comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-15865  Filed  6-16-97;  8:45  am] 
BiLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-039.  Applicant: 
University  of  California,  San  Diego, 
Scripps  Institute  of  Oceanography,  7835 
Trade  Street,  San  Diego,  CA  92121. 
Instrument:  Wave  Measurement 
Equipment.  Manufacturer:  Datawell  bv. 
The  Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  in 
support  of  research  on  the  evolution  of 
directional  wave  spectra  across  the 
continental  shelf  and  near  complex 
bathymetric  features.  Application 
accepted  by  Commissioner  of  Customs: 
May  20,  1997. 

Docket  Number:  97-041.  Applicant: 
University  of  North  Carolina  at  Chapel 
Hill,  Center  for  Environmental  Medicine 
and  Lung  Biology,  104  Mason  Farm 
Road,  EPA  Human  Studies  Facility,  CB# 
7310,  Chapel  Hill.  NC  27599-7310. 


Instrument:  Graphite  Aerosol  Generator, 
Model  GFG-1000.  Manufacturer:  Palas 
GmbH,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  combine 
radiolabeling  techniques  with  the 
generator  to  produce  fine  particles  that 
may  be  used  in  inhalation  studies  of 
regional  deposition  and  clearance  in 
healthy  and  diseased  subjects.  Another 
use  is  to  produce  carbon  particles  with 
this  generator  that  can  be  coated  with 
polyaromatic  hydrocarbons.  The 
resulting  particles  can  then  be  used  to 
expose  cell  systems  of  animals  for 
toxicology  studies.  Application 
accepted  by  Commissioner  of  Customs: 
May  21,  1997. 

Docket  Number:  97-042.  Applicant: 
The  University  of  Houston,  4800 
Calhoun  Boulevard,  Houston,  TX  77204. 
Instrument:  Electron  Microscope,  Model 
JEM-2010F.  Manufacturer  jEOL,  Ltd., 
japan.  Intended  Use:  The  instrument 
will  be  used  to  study  the  crystal 
structure,  crystalline  defects  and 
chemical  composition  of  oxide  and  non- 
oxide  compounds,  high-temperature 
superconductors,  metals,  minerals  and 
inorganic  thin  films.  It  will  be  used  to 
measure  the  atomic  arrangements 
within  crystalline  and  non-crystalline 
compounds  and  defects  therein  by 
electron  di&action  and  electron 
imaging.  Application  accepted  by 
Commissioner  of  Customs:  May  29, 
1997. 

Docket  Number:  97-043.  Applicant: 
University  of  New  Mexico,  Center  for 
Micro-Engineered  Materials,  Farris 
Engineering  Center,  Room  203, 
Albuquerque,  NM  87131-6041. 
Instrument:  X-Ray  Photoelectron 
Spectrometer,  Model  AXIS  HSi. 
Manufacturer:  Kratos  Analytical,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  organic  and 
inorganic  materials,  specifically  metals, 
metal  sulfides,  metal  oxides  and 
organically  modified  inorganic  surfaces. 
There  will  be  a  wide  variety  of 
experiments  conducted  to  determine  the 
bulk  or  composition  of  the  material 
under  study  and  to  determine  the 
oxidation  states  of  the  components  in 
the  material.  Application  accepted  by 
Commissioner  of  Customs:  May  29, 
1997. 

Docket  Number:  97-044.  Applicant: 
University  of  Rochester,  Procurement 
Services,  70  Goler  House,  Rochester,  NY 
14627.  Instrument:  (2)  ICP  Mass 
Spectrometers,  Model  Plasma  54. 
Manufacturer:  VG  Elemental,  United 
Kingdom.  Intended  Use:  The 
instruments  are  intended  to  be  used  to 
study  trace  metal  concentrations  in 
natural  water,  sediments  and  biological 
materials  occurring  naturally  in  the 


environment  in  and  around  Rochester, 
NY  and  remote  environments  such  as 
the  open  Atlantic  and  Pacific  oceans. 
Application  accepted  by  Commissioner 
of  Customs:  May  30,  1997. 

Docket  Number:  97-045.  Applicant: 
Baylor  University,  Office  of  Sponsored 
Programs  and  Contracts,  P.O.  Box 
97088,  Waco,  TX  76798-7088. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Manu/acturer;  JEOL,  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  for  traditional  TEM  studies 
of  plant  cell  development,  plant  sperm 
ultrastructure,  bacterial  cell  wall 
morphology  and  ultrastructiu«  of  plant- 
viral  interactions.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  through  instruction  of  the 
techniques  of  electron  microscopy  to 
both  undergraduate  and  graduate 
students.  Application  accepted  by 
Commissioner  of  Customs:  May  30, 
1997. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-15866  Filed  6-16-97;  8:45  am) 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Development  of  a  Database  for  U.S. 
Children's  Apparel  Producers 

To  serve  the  U.S.  children's  apparel 
industry  better,  the  Office  of  Textiles 
and  Apparel  is  undertaking  a  new 
initiative.  It  is  developing  a  database  of 
U.S.  children's  apparel  producers  which 
will  be  used  to  create  an  electronic 
directory  that  will  be  available  to 
international  buyers  through  a  free- 
standing kiosk.  Featuring  U.S. 
manufacturers  of  children's  apparel  by 
product  and  brand  name,  the  directory 
will  give  international  retailers  and 
potential  agents  and  distributors  the 
opportunity  to  access  information  and 
communicate  with  these  manufacturers 
from  anywhere  in  the  world,  including 
via-e-mail  and  fax. 

If  your  company  has  manufacturing 
facilities  in  the  United  States,  and  you 
are  interested  in  being  included  in  the 
database,  you  may  obtain  a  form  from 
the  U.S.  Department  of  Commerce. 
Please  contact  Kim-Bang  Nguyen, 
Project  Officer,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
at  (202)  482-4805  or  via-e-mail  at:  kim- 

bang nguyen@ita.doc.gov  The  form 

must  be  returned  no  later  than  August 
31, 1997.  This  new  initiative  is  part  of 
our  continuing  effort  to  promote  U.S.- 
made  children's  apparel  worldwide.  It 
will  provide  international  exposure  for 
you  without  you  having  to  spend 
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resources  to  participate  in  international 
exhibitions. 

The  kiosk  will  be  introduced  at  three 
international  children's  apparel 
exhibitions:  Pitti  Bimbo,  Italy,  Mode 
EnfanUne,  France  and  Kind  &  Jugend, 
Germany.  These  shows  will  be  held  in 
the  summer  of  1998. 

I  hope  you  will  take  advantage  of  this 
free,  unique  and  exciting  opportunity  to 
promote  your  company  to  international 
buyers  in  a  creative,  far-reaching  and 
high-profile  format. 

Dated:  June  12, 1997. 
D.  Michael  Hutchinson, 
Acting  Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consumer  Goods 
Industries. 
(FR  Doc.  97-15878  Filed  6-16-97;  8:45  am] 

BILUNG  CODE  3S10-OR-F 


DEP^CYMENTOFC^MMFRCE 


lnte"i;it^orv^ 


>e  Administration 


Cenam  Stainless  Steel  Cook  nq  Ware 
From  the  Republ'c  o*  Korea   -  '^a 

Results  of  Changed  Ci'-cun-istarc^-s 
Cou'-'erva^hnq  Ouiv  AofTMnistrative 
Rev'ev*.  a^d  RevocaiiC"-    "  ^an  of 
Cou^^ervai:  nq  Du'v  OfOP' 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  countervailing 
duty  administrative  review,  and 
revocation  in  part  of  covmtervailing  duty 
order. 

SUMMARY:  On  May  12,  1997,  the 
Department  published  a  notice  of 
initiation  of  a  changed  circumstances 
countervailing  duty  administrative 
review  and  preliminary  results  of 
review  with  intent  to  revoke,  in  part,  the 
countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  We  are  now  revoking 
this  order  in  part,  with  regard  to 
stainless  steel  camping  cooking  ware,  as 
described  in  the  Scope  of  Review,  based 
on  the  fact  that  domestic  parties  have 
expressed  no  interest  in  the  importation 
or  sale  of  this  stainless  steel  camping 
cooking  ware  imported  from  the 
Republic  of  Korea. 
EFFECTIVE  DATE:  June  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  James  Terpstra,  Office  of 
AD/CVD  Enforcement,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482^737. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  January  24, 1997,  at  the  request  of 
Peregrine  Outfitters,  Inc.  (Peregrine),  the 
Department  revoked  in  part  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  with  respect  to 
stainless  steel  camping  cooking  ware  (62 
FR  3662). 

On  March  31, 1997,  Peregrine 
subsequently  requested  that  the 
Department  conduct  a  chemged 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  (52  FR  2140,  January 
20,  1987)  with  respect  to  imports  of 
stainless  steel  camping  cooking  ware. 
Imports  of  other  types  of  stainless  steel 
cooking  ware  are  not  affected  by  this 
request.  In  addition,  the  petitioner 
informed  the  E)epartment  in  writing  that 
it  did  not  object  to  the  changed 
circumstances  review  and  had  no 
interest  in  the  importation  or  sale  of 
stainless  steel  camping  cooking  ware 
produced  in  the  Republic  of  Korea,  as 
described  by  Peregrine. 

We  preliminarily  determined  that 
petitioner's  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
partial  revocation  of  this  order. 
Consequently,  on  May  12,  1997,  the 
Department  published  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  countervailing 
duty  administrative  review  and  intent  to 
revoke  this  order  in  part  (62  FR  25926). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  no 
comments. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  This 
changed  circumstances  administrative 


review  covers  all  manufacturers/ 
exporters  of  stainless  steel  cooking  ware 
meeting  the  following  specifications  of 
stainless  steel  camping  cooking  ware: 
(1)  made  of  single-ply  stainless  steel 
having  a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consisting  of  1.0, 
1.5,  and  2.0  quart  saucepans  without 
handles  and  2.5,  4.0,  and  5.0  quart 
saucepans  with  foldingl)ail  handles  and 
with  lids  that  also  serve  as  fry  pans. 
These  camping  cooking  ware  items  can 
be  nested  inside  each  other  in  order  to 
save  space  when  packing  for  camping  or 
backpacking.  The  order  with  regard  to 
imports  of  other  stainless  steel  cooking 
ware  is  not  affected  by  this  request. 

Final  Results  of  Review;  Partial 
RevocatiDn  of  Countervailing  Duty 
Order 

The  affirmative  statement  of  no 
interest  by  petitioner  in  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  certain  stainless 
steel  cooking  ware  from  the  Republic  of 
Korea  with  regard  to  cooking  ware 
which  meets  the  specifications  of 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea,  in 
accordance  with  sections  751  (b)  and  (d) 
of  the  Act  and  19  CFR  355.25(d)(1). 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
countervailing  duties,  of  all 
unliquidated  entries  of  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  that  are  not  subject  to 
final  results  of  administrative  review. 
The  Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  unliquidated  entries  of  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  that  are  not  subject  to 
final  results  of  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  the  return/destruction  of 
Af*0  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  coimtervailing  duty 
order  and  notice  are  in  accordance  with 
sections  751  (b)(1)  and  (d)  of  the  Act 


II 


32768 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Notices 


and  §§  355.22(h)  and  355.25(d)  of  the 
Department's  regulations. 

Dated:  June  10,  1997. 
Robert  S.  URuasa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-15869  Filed  6-16-97;  8:45  am] 

BILUNG  CO0€  351(M}S-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Li.O.  061097E] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  a  request  to 

modify  permit  962  (P509B). 

SUMMARY:  Notice  is  hereby  given  that 
Carlos  Diez  and  Robert  van  Dam,  Puerto 
Rico  Department  of  Natural  and 
Environmental  Resources  (P509B)  have 
applied  in  due  form  to  modify  Permit 
962.  This  permit  authorizes  the  take  of 
listed  sea  txutles  for  the  purpose  of 
scientific  research,  subject  to  certain 
conditions  set  forth  therein. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  request  to 
extend  Permit  962  must  be  received  on 
or  before  July  17.  1997. 
ADORESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring.  MD  20910-3226 
(301-713-1401): 

or 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141). 

Written  comments,  or  requests  for  a 
public  hearing  on  the  request  to  modify 
Permit  962  should  be  submitted  to  the 
Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  Carlos 
Diez  and  Robert  van  Dam  request  a 
modification  to  permit  962,  under  the 
authority  of  the  Endangered  Species  Act 
of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227). 

The  permit  currently  authorizes  the 
hand  capture  of  200  listed  hawksbill  sea 
turtles  (Eretmoc/ie/ys  imbricata)  and  20 
listed  green  sea  turtles  [Chelonia  mydas) 


annually,  to  be  examined, 
photographed,  measured,  and  tagged. 
The  research  is  currently  authorized  in 
the  waters  surrounding  Mona  and 
Monito  Islands,  PR.  Some  of  the  turtles 
may  be  lavaged,  have  blood  or  scute 
samples  taken,  or  have  time-depth 
recorders  attached.  The  goal  of  the 
research  is  to  provide  information  on 
the  ecology  and  population  dynamics  of 
the  hawksbill. 

The  permittee's  have  requested  the 
following  modifications  to  their  permit: 
1)  an  increase  in  the  level  of  take  of 
hawksbill  tiulles  to  a  total  of  300 
annually;  2)  an  increase  in  the  level  of 
take  of  green  turtles  to  a  total  of  100 
aimually;  3)  authorization  to  net  capture 
green  tiirtles;  4)  authorization  to  include 
the  Puerto  Rican  Islands  of  Culebra, 
Vieques,  Desecheo,  and  Caja  de  Muertos 
in  the  study  area;  5)  authorization  to 
collect  up  to  10  cc's  of  blood  from  all 
turtles  taken  under  the  authority  of  this 
permit  for  genetic  analysis  and  sex 
determination;  and  6)  authorization  to 
include  Teresa  Tellevast,  U.S.  Fish  and 
Wildlife  Service,  as  an  agent  imder  this 
permit.  The  increase  in  take  and 
additional  survey  locations  will  provide 
additional  information  on  the  ecology 
and  population  dynamics  of  hawksbill 
and  green  turtles  in  Puerto  Rican  waters. 

Those  individuals  requesting  a 
hearing  on  the  request  to  modify  Permit 
962  should  set  out  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate  (see  ADORESSES). 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
these  permit  summaries  are  those  of  the 
applicant  and  do  not  necessarily  reflect 
the  views  of  NMFS. 

Dated:  June  11,  1997. 
Nancy  Qiu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  97-15872  Filed  6-16-97;  8:45  am] 

BILUNQ  CODE  3610-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk 
Blend  and  Other  Vegetable  Fiber 
Apparel  Produced  or  Manufactured  in 
the  Philippines 

June  11, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
import  limits. 

EFFECTIVE  DATE:  June  18.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover, 
carryforward,  carryforward  used  and 
recrediting  of  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  64507,  published  on 
December  5.  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles,  but  are  designed 
to  assist  only  in  the  implementation  of 
certain  of  their  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

June  11. 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1997 
and  extending  through  December  31. 1997. 

Effective  on  June  18, 1997,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  pursuant  to  the  Uruguay  Round 


UMI 
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Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 

237 

331/631 

333/334 


:£ 


336 

338/339 

340/640 

341/641  

342/642 

345 

347/348 

350  

351/651  

352/652  

359-C/65»-C2 

431  ....ij. 

443 

445/446 

633 

636 

638/639 

643 

645/648  L 

647/648  ..._ 

649 

650  ......4. 

659-H3L 

847  ...._. 

Group  II 

200-229.  300-326, 
330,  332.  349. 
353,354.359-0*. 
360,  362,  363, 
369-05,  400-414. 
432,  434-442, 
444,  448,  459, 
464-469,600- 
607,  613-629, 
630,  632.  644, 
653,  654,  659-06. 
665,666,669-0', 
670-09,  831-846 
and  850-859,  as  a 
group. 

Sublevel  in  Group  II 

361  „ 

369-S9 

611 


Ht 


Adjusted  twelve-month 
limit ' 


1,770,758  dozen. 

5,283,208  dozen  pairs. 

284,535  dozen  of 
which  not  more  than 
40,848  dozen  shall 
be  in  Category  333. 

607,182  dozen. 

2,444,511  dozen. 

1 ,027,503  dozen. 

927.191  dozen. 

506,588  dozen. 

1 55,445  dozen. 

2,343,917  dozen. 

153,684  dozen. 

572.815  dozen. 

2.497,049  dozen. 

778,255  kilograms. 

186,643  dozen  pairs. 

44,866  numbers. 

30,353  dozen. 

37,562  dozen. 

1,756,412  dozen. 

2,299,879  dozen. 

732,745  numbers. 

781 ,052  dozen. 

1 ,372,257  dozen. 

7,882,316  dozen. 

109,997  dozen. 

1,368,321  kilograms. 

236,034  dozen. 

160,325,773  square 
meters  equivalent 


1,941,270  numbers. 
429,539  kikjgrams. 
5,132,118  square  me- 
ters. 


^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 

2  Category  359-C:  only  HTS  numbers 
6103.42  2025,  6103.49.8034,  6104.62.1020. 
6104.69  8010,  6114.20.0048,  6114.20.0052, 
6203.42  2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010:    Category    659-C.    only    HTS 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


6104.631020, 
6104.69.8014, 
6203.43  2010. 
6203.49  1090, 
6210.10.9010, 


and  6211.43.0010. 


6104.63.1030, 
6114.30.3044, 
6203  43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.43.2020, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010. 
6211.33.0017 


6104.63.1020. 
6104.69.8014, 
6203.43.2010. 
6203.49.1090, 
6210.10.9010, 
6211.43.0010 
6502.00.9030. 
6505.90.5090, 


3Catego7  659-H:  only  HTS  numbers 
6502  00  9030,  6504.00.9015.  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

*  Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.8034,  6104.62.1020. 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

621 1 .42.0010  (Category  359-C). 

5  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S). 

^Category  659-0:  all  HTS  numbers  except 
6103.23  0055.  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.8038, 
6104.63.1030,  6104.69.1000, 
6114.30.3044,  6114.30.3054, 
6203.43.2090,  6203.49.1010, 
■6204.63.1510,  6204.69.1010, 
6211.33.0010,  6211.33.0017, 
(Category  659-C); 

6504.00.9015,    6504.00.9060. 
6505.90.6090,  6505.90.7090  and 

6505  90.8090  (Category  659-H). 

'Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6305.39.0000  (Category 
669-P). 

8  Category  670-O:  all  HTS  numbers  except 
4202.1 2.%«0,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

9  Category  369-S.  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  97-15797  Filed  6-16-97;  8:45  am] 
WLUNQ  CODE  3S10-0R-F 


DEPARTMENT  OF  EDUCATION 

Submission  ;&:  UMB  .Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  17, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 


J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  June  11. 1997. 

Gloria  Parker, 

Director,  Information  Resources,  hianagement 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  Public  Libraries  Survey,  FY 
1996-FY  1998. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  57. 
Burden  Hours:  1,710. 

Abstract:  The  Ihiblic  Libraries  survey 
has  been  conducted  annually  since  it 
first  collected  FY  1990  data.  The  Data 
collection  provides  a  national  census  of 
public  libraries  and  their  public  library 
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service  outlets.  It  includes  descriptive 
data  for  each  state  and  for  each 
individual  public  library.  The  data  are 
collected  entirely  electronically  and  the 
survey  is  designed  and  coordinated  by 
a  federal/state  cooperative  system.  Data 
collected  allow  analysis  of  such 
important  variables  as  expenditiuBS. 
staffing,  size  of  collection  and  services 
comparing  among  libraries  of  similar 
size  (as  measured  by  population  of  legal 
service  area).  This  information  is  used 
for  policy  decisions  in  the  areas  of 
legislation,  funding  and  resource 
allocation.  With  this  complete  file  of 
administrative  entities,  it  is  possible  to 
select  samples  for  specialized  surveys 
for  example  on  children's  services  or  on 
access  for  persons  with  disabilities. 

[FR  Doc.  97-15774  Filed  6-16-97;  8:45  am) 

BtLUNQ  COOE  4000-01-? 


:£  Pi  „M£NT  OF  ENERGY 

^eoe-ji  Energy  Regulatory 
Commission 

fDocket  No  RP94-43-000] 

AN.H  P.p^iine  Company;  Notice  of 
Informal  Settlement  Conference 

June  11.  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday.  June  16 
and  Friday.  June  27.  1997,  at  10:00  a.m., 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  DC,  for  the 
piupose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket 

Any  party,  as  defined  by  18  CFR 
385.102(e).  or  any  participant,  as 
defined  by  18  CFR  385.103(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
William  J.  Collins  at  (202)  208-0248. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  97-15788  Filed  6-16-97;  8:45  am] 
BIIXMO  COOC  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP97-389-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  11. 1997. 

Take  notice  that  on  June  6,  1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  bearing  a  proposed 
effective  date  of  Jime  7,  1997: 

Fifth  Revised  Sheet  No.  281 
Sixth  Revised  Sheet  No.  282 
Second  Revised  Sheet  No.  283 

Columbia  states  that  the  purpose  of 
this  filing  is  to  make  minor 
modifications  to  the  auction  time 
periods  in  Section  4  (Auctions  of 
Available  Firm  Service)  of  the  General 
Terms  and  Conditions  (GTC)  of  its  Tariff 
to  render  them  comparable  to  similar 
time  periods  applicable  to  capacity 
release  transactions. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firms 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  reg\Uations.  All  such 
interventions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  A  copy 
of  this  filing  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  97-15784  Filed  6-16-97;  8:45  am] 
BiuJNG  COOE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-390-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  11. 1997. 

Take  notice  that  on  June  6.  1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  bearing  a 
proposed  effective  date  of  June  7, 1997: 

Third  Revised  Sheet  No.  145 
Second  Revised  Sheet  No.  145A 
Third  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  147 

Columbia  Gulf  states  that  the  purpose 
of  this  filing  is  to  make  minor 
modifications  to  the  auction  time 
periods  in  Section  4  (Auctions  of 
Available  Firm  Service)  of  the  General 
Terms  and  Conditions  (GTC)  of  its  Tariff 
to  render  them  comparable  to  similar 
time  periods  applicable  to  capacity 
release  transactions. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  interventions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  A  copy  of  this  filing  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15794  Filed  6-16-97;  8:45  am) 
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June  11,  laa/ 

Take  notice  that  Robert  Craig, 
Permittee  for  the  Icy  Gulch  Project  No. 
11562,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11562  was  issued  March  11,  1996,  and 
would  have  expired  February  28, 1999. 
The  project  would  have  been  located  on 
Sheep  Creek,  near  Juneau,  Alaska. 

The  Permittee  filed  the  request  on 
May  18,  1996,  and  the  preliminary 
permit  for  Project  No.  11562  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  erxtent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15789  Filed  6-16-97;  8:45  am) 
BtLUNQ  OOOE  6717-01-M 
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ERGY 


'e'-Je^1li  fcnergy  •-■-^qulatory 

[Doo    'N        P96-596-000] 

El  Paso  Natura  Gas  Company;  Order 

To  Snow  Ci-use 

June  11, 1997. 

On  June  25, 1996,  El  Paso  Natural  Gas 
Company  (El  Paso)  filed  a  prior  notice 
request  to  construct  and  operate  a 
delivery  point  on  its  Santan  Line  in 
Maricopa  County,  Arizona  to  deliver 
natural  gas  to  Southwest  Gas 
Corporation  (Southwest). 

Thereafter,  El  Paso  filed  a  notice  of 
withdrawal  of  its  prior  notice  request, 
citing  a  1981  Gas  Sales  Agreement 
between  El  Paso  and  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  (Salt  River).  The  1981  Gas  Sales 
Agreement  provides  that  the  Santan 
Line  wiU  not  be  used  without  Salt 
River's  consent  for  any  purpose  except 
the  transportation  of  gas  to  Salt  River. 

On  August  16,  1996,  Southwest  filed 
in  opposition  to  El  Paso's  notice  of 
withdrawal.  Southwest  contends  that 


the  Santan  Line  facilities  have  been 
incorporated  into  El  Paso's 
jurisdictional  open-access  interstate 
transmission  system  and  that  El  Paso's 
decision  not  to  proceed  with  the 
construction  of  the  delivery  point 
constitutes  discriminatory  denial  of 
access. 

For  the  reasons  discussed  below,  the 
Commission  is  requiring  El  Paso  to 
show  cause  why  it  should  not  be 
required  to  construct  and  operate  the 
delivery  point  for  and  provide  the 
proposed  transportation  service  to 
Southwest  if  capacity  is  available. 

I.  Procedural  Matters 

Notice  of  El  Paso's  prior  notice 
request  for  authorization  to  construct 
and  operate  a  delivery  point  to  permit 
the  transportation  and  delivery  of 
natural  gas  to  Southwest  under  El  Paso's 
blanket  certificate  was  published  in  the 
Federal  Register  on  July  8,  1996  (61  FR 
35729).!  Eight  parties  filed  timely, 
unopposed  motions  to  intervene.  ^ 
Timely,  unopposed  motions  to 
intervene  are  granted  by  operation  of 
rule  214  of  the  Commission's 
regulations. 

On  August  7,  1996.  El  Paso  filed  a 
notice  of  withdrawal  of  its  prior  notice 
request.  Salt  River  filed  in  support  of  El 
Paso's  notice  of  withdrawal  on  August 
14,  1996;  at  the  same  time  it  filed  a 
conditional  protest  opposing  El  Paso's 
prior  notice  request  should  the  notice  of 
withdrawal  not  become  effective.  On 
August  16,  1995,  Southwest  filed  a 
motion  opposing  El  Paso's  notice  of 
withdrawal. 

Thereafter,  Salt  River  and  Southwest 
filed  a  series  of  pleadings  in  the  nature 
of  answers  and  responses  to  answers. 
While  our  rules  do  not  permit  answers 
to  answers,^  we  may,  for  good  cause, 
waive  a  rule.*  We  find  good  cause  to  do 
so  in  this  instance.  Accordingly,  to 
achieve  a  complete  and  accurate  record, 
we  will  accept  and  consider  all  tendered 
pleadings. 

n.  Background 

On  January  11,  1982,  the  Commission 
issued  an  order  authorizing  El  Paso  to 
construct  and  operate  9.9  miles  of  12.75- 
inch  diameter  pipeline  to  extend  from 
El  Paso's  existing  16-inch  Ocotillo 
Pipeline  eastward  to  Salt  River's  Santan 


'  El  Pa»  was  granted  a  Part  157  blanket  certificate 
in  El  Paso  Natural  Gas  Co..  20  FERC 1 62.454 
(1982). 

'Tliey  are:  Amoco  Production  Oj.,  Arizona 
Public  Service  Co..  Qtizens  UUliUes  Co.,  Colorado 
Interstate  Gas  Co..  Conoco.  Inc..  El  Paso  Municipal 
Customer  Group.  Southern  Union  Gas  Co..  and 
Southwest  Gas  Corp. 

>  See  18  CFR  §  835.213(a)  (1)  and  (2)  (1996). 

♦  18  CFR  §  385.101(e)  1996). 


combined-cycle  generating  station 
(Santan  Plan)  for  the  transportation  and 
delivery  of  natural  gas  for  direct  salt  to 
Salt  River.5  This  order  provided  that 
"(closts  associated  with  the  construction 
and  operation  of  the  facilities 
authorized  herein  shall  not  be  allocated 
to  jurisdictional  customers  under  a 
Natural  Gas  Act,  Section  4  filinfi  by  El 
Paso."  6 

The  1981  Gas  Sales  Agreement 
between  El  Paso  and  Salt  River,  under 
which  the  direct  sales  were  initiated, 
states  that  the  Santan  Line  will  not  be 
used  without  Salt  River's  consent  for 
any  purpose  except  the  transportation  of 
gas  to  Salt  River. 

In  1990,  El  Paso  and  Salt  River 
entered  into  a  Transportation  Service 
Agreement  regarding  the  use  of  the 
Santan  Line.  Under  the  Transportation 
Service  Agreement,  Salt  River,  pursuant 
to  Subpart  A  of  Part  284  of  the 
Commission's  regulations,  converted  its 
full  natural  gas  requirements  under  the 
existing  Gas  Sales  Agreement  to  firm 
transportation  service.  The  1990 
Agreement  provides  that  El  Paso  will 
continue  the  same  quality  of  service  El 
Paso  provided  under  the  existing  Gas 
Sales  Agreement,  with  only  those 
modifications  that  are  necessary  to 
reflect  the  conversion  of  service  from 
sales  to  transportation. 

m.  The  Parties'  Position 

Southwest,  stating  that  the  1981  Gas 
Sales  Agreement  between  Salt  River  and 
El  Paso  has  been  converted  to  full 
requirements  firm  transpnirtation 
service,  contends  that  the  Santan  Line 
has  been  incorporated  into  El  Paso's 
jurisdictional  open-access  interstate 
transmission  system.  Southwest  states 
that  El  Paso  has  informed  it  that  Salt 
River  has  not  paid  a  surcharge  for  the 
sole  use  of  the  Stmtan  Line  for  some 
time;  Southwest  infers  from  this  that 
operation  and  maintenance  costs 
associated  with  the  Santan  Line  are 
recovered  by  El  Paso  through  its 
systemwide  rates.  Southwest  contends 
that  all  open-access  transportation 
customers  should  have  an  equal  right  of 
access  to  any  part  of  the  pipeline's 
integrated  transmission  system  on  a 
non-discriminatory,  non-preferential 
basis  subject  to  the  pipeline's  operating 
tariff  provisions  and  delivery  and 
receipt  point  priorities.  Accordingly, 
Southwest  concludes  that  El  Paso's 
failure  to  construct  the  delivery  point 
could  constitute  a  discriminatory  denial 
of  access  to  El  Paso's  open-access 
transmission  system. 


»E1  Paso  Natural  Gas  Co..  18  FERC  1 61.015 
(1982). 

•Id.  at  61,021  (Ordering  Paragraph  D). 
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Salt  River  respunUs  mat  El  Paso 
designed  and  constructed  the  Santan 
Line  to  serve  the  exclusive  needs  of  Salt 
River's  Santan  Plant,  and  that  Salt  River 
reimbursed  El  Paso  for  the  construction 
and  operational  costs  of  the  Santan  Line 
through  an  incremental  surcharge  and 
minimum  purchase  obligation.  It  states 
that  as  a  result  of  this  arrangement.  El 
Paso  was  prohibited  by  the  terms  of  the 
Santan  Line  certificate  from  allocating 
costs  associated  with  the  construction 
and  operation  of  the  Line  to  its 
jurisdictional  customers. 

Salt  River  adds  that  the  1990 
Transportation  Service  Agreement 
converting  the  1981  Gas  Sales 
Agreement  to  full  requirements 
transportation  service  provides  for 
continuation  of  the  same  quality  of 
service  as  provided  under  the  1981  Gas 
Sales  Agreement,  modified  only  as 
necessary  to  reflect  the  conversion  of 
service  from  sales  to  transportation. 
Thus.  Salt  River  concludes  that  the 
Santan  Line  is  not  part  of  El  Paso's 
open-access  transmission  system,  and 
that  the  provision  that  the  Santan  Line 
will  not  be  used  by  El  Paso  for  any 
purpose  other  than  to  serve  the  Santan 
Plant  is  legally  enforceable. 

Salt  River  states  nonetheless  that  it  is 
willing  to  consider  a  proposal  by  El 
Paso  to  install  a  new  tap  for  Southwest 
on  the  Santan  Line  assuming  adequate 
capacity  exists  to  ensure  that  the  peak 
generating  capability  of  the  Santan  Plant 
will  not  be  adversely  affected.  Salt  River 
adds  that  it  has  advised  Southwest  that, 
because  the  new  tap  would  be  located 
upstream  of  the  Santan  Plant,  Salt  River, 
at  a  minimum,  must  have  written 
assurance  that  it  will  receive  adequate 
notice  of  and  be  fully  compensated  in 
the  event  gas  intended  for  Salt  River  at 
the  Santan  Plant  is  otherwise  diverted  to 
Southwest. 

IV.  Discussion 

Under  section  5  of  the  Natural  Gas 
Act  (NGA),  the  Conunission  has  "broad 
power  to  stamp  out  imdue 
discrimination."  including  the  authority 
to  impose  "suitable  remedies"  in  an 
appropriate  case.^  That  authority 
includes  the  power  to  order  an  interstate 
pipeline  to  add  new  delivery  points." 

Under  Part  284  of  the  Commission's 
regulations,  an  interstate  pipeline  with 
a  blanket  certificate  must  provide 
service  without  undue  discrimination. 
Although  the  rules  do  not  require  that 


'  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981 .  1001  (D.C.  Cir.  1987).  cert,  denied  sub  nom. 
Interstate  Natural  Gas  Ass'n  of  Am..  485  U.S.  1006 
(1988). 

•  aty  of  Gainsville.  Fla.  v.  Florida  Gas 
Tnmsmission  Co..  55  FERC  161.486.  at  p.  62.664 
(1991). 


a  pipeline  construct  facilities  .^  the 
pipeline  cannot  discriminate  against 
any  shipper  in  constructing  minor 
facilities  to  accept  or  deliver  supplies.'" 
The  Commission  consistently  interprets 
this  to  mean  that  if  a  pipeline  decides 
to  build  facilities  for  one  customer,  it 
must  build  facilities  for  other  similarly 
situated  shippers  on  a  non- 
discriminatory basis,''  unless  there  is 
some  appropriate  justification  not  to  do 
so. '2 

Here,  the  dispute  focuses  on  whether 
El  Paso  must  provide  non- 
discriminatory open-access  service  to 
Southwest  on  the  Santan  Line  pursuant 
to  Part  284  of  our  regulations,  if  capacity 
is  available  and  despite  the  sole-use 
provision  in  Salt  River's  Agreement. 

Since  El  Paso  is  presently  providing 
open-access  service  to  Salt  River  on  the 
Santan  Line,  the  Commission  will 
require  that  El  Paso  show  cause  why  it 
should  not  be  required  to  provide  a 
delivery  point  for  Southwest.  In  doing 
so.  El  Paso  should  provide,  in 
particular,  all  information  necessary  to 
make  a  determination  as  to:  (1)  Why  the 
provisions  of  the  1981  Gas  Sales 
Agreement  and  the  1990  Transportation 
Service  Agreement  should  be 
considered  to  override  the  terms  and 
conditions  imposed  on  service  rendered 
under  Part  284  of  the  Commission's 
regulations;  (2)  why  the  Commission 
should  not  require  the  parties  to  amend 
their  contract  to  remove  the  sole  use 
provision;  and  (3)  why  El  Paso  should 
not  be  required  to  construct  and  operate 
the  delivery  point  for  and  provide  the 
proposed  transportation  service  to 
Southwest  if  capacity  is  available. 

In  its  response.  El  Paso  should 
address  the  specific  concerns  raised 
above  by  the  Commission.  As  stated,  the 
Commission  is  accepting  considering  all 
previously  tendered  pleadings. 
Therefore,  the  parties  should  not 
reiterate  any  arguments  from  those 
pleadings. 

The  Commission  Orders 

(A)  Within  30  days  of  the  issuance  of 
this  order.  El  Paso  is  ordered  to  show 
cause  why  it  should  not  be  required  to 
provide  a  delivery  point  for  Southwest, 
as  described  above. 

(B)  Notice  of  this  proceeding  will  be 
published  in  the  Federal  Register. 
Interested  parties  will  have  20  days 
from  the  date  of  publication  of  the 
notice  to  intervene. 


By  the  (Zommissioii. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-15819  Filed  6-1&-97;  8:45  am] 
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•Order  No.  436.  at  p.  31.550. 
•o  W..  Order  No.  636-A.  at  p.  30.585. 
•'  See.  e.g..  Texas  Eastern  Transmission  Corp..  37 
FERC161.260.  atp.  61.683n.  114(1986). 
"  Id.  at  p.  61.679. 


June  11. 1997. 

Take  notice  that  on  June  6. 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CP97-562-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  an  inactive 
meter  station  for  Orlando  Utilities 
Commission  (OUC)  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  abandon  the 
Highlands  Meter  Station  in  Orange 
County,  Florida,  because  OUC  no  longer 
has  any  present  or  future  use  for  the 
meter  station.  The  meter  station  has 
been  inactive  since  1984.  FGT  indicates 
that  the  proposed  abandonment  will  not 
change  the  certificated  levels  of  service 
which  FGT  is  currently  providing  OUC. 
Any  person  or  the  Commission's  staff 
may.  with  45  days  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-15791  Filed  6-16-97;  8:45  am) 
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Gas  ^s-iearc-     stitute;  Notice  of 

Annual  Aops-cation 

June  11,  1997. 

Take  notice  that  on  June  10,  1997,  Gas 
Research  histitute  (GRI)  filed  an 
application  requesting  advance  approval 
of  its  1998-2002  Five- Year  Research, 
Development  and  Demonstration 
(RD&D)  Plan  and  1998  RD&D  Program, 
and  the  funding  of  its  RD&D  activities 
for  1998,  pursuant  to  the  Natural  Gas 
Act  and  Section  154.401(b)  of  the 
Commission's  Regulations. 

In  its  application,  GRI  requests 
approval  of  a  total  obligations  budget  of 
$164.3  million  in  1998,  which  is  $6.1 
million  less  than  the  $170.4  million 
approved  for  GRI's  1997  RD&D  Program. 
Of  this  amount,  GRI  plans  to  obligate 
$141.4  million  to  contract  RD&D 
expenditures,  while  the  remaining  $22.9 
million  will  be  obligated  to 
administrative  and  general 
expenditures. 

During  the  twelve  months  ending 
December  31,  1998,  GRI  expects  to 
collect  S\63  million  from  FERC- 
approved  surcharges,  and  $7  million 
from  intrastate  and  other  sources,  for 
total  receipts  of  $170  milHon.  GRI  states 
that  it  intends  to  disburse  this  entire 
amount  by  the  end  of  1998. 
Accordingly,  GRI  plans  to  end  1998 
with  the  same  cash  balance  level  of  $40 
million  it  plans  to  have  at  the  start  of 
1998. 

GRI  proposes  to  fund  its  1998  RD&D 
Program  using  the  following  previously- 
approved  (for  1997)  surcharges:  (1)  A 
demand/reservation  surcharge  on  two- 
part  rates  of  26.0  cents  per  Dth  per 
Month  for  "high  load-factor  customers"; 

(2)  a  demand/reservation  surcharge  on 
two-pait  rates  of  16.0  cents  per  Dth  per 
month  for  "low  load-factor  customers"; 

(3)  a  volumetric  commodity/usage 
surcharge  of  0.88  cents  per  Dth  for  firm 
services  involving  two-part  rates  and  for 
one-pwul  interruptible  rates:  (4)  a  special 
"small  customer"  surcharge  of  2.0  cents 
per  Dth;  and  (5)  a  surcharge  of  1.74 
cents  per  Dth  per  month  for  one-part, 
firm  service  outside  the  "small 
customer"  class. 


Since  it  does  not  seek  to  change  its 
surcharges  for  1998,  GRI  asks  that  the 
Commission  not  require  its  member 
pipelines  to  file  new  tariff  sheets  to 
simply  restate  the  currently  effective 
surcharges. 

The  Commission  staff  will  analyze 
GRI's  application  and  prepare  a 
Commission  Staff  Report.  This  Staff 
Report  will  be  served  on  all  parties  and 
filed  with  the  Commission  as  a  public 
document  by  August  11,  1997. 
Comments  on  the  Staff  Report  by  all 
parties,  except  GRI,  must  be  filed  with 
the  Commission  on  or  before  August  22, 
1997.  GRI's  reply  comments  must  be 
filed  on  or  before  August  29,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  application,  except  for  GRI 
members  and  state  regulatory 
commissions,  who  are  automatically 
permitted  to  participate  in  the  instant 
proceedings  as  interveners,  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  protests,  motions  to 
intervene  and  comments  should  be  filed 
on  or  before  June  25.  1997.  All 
comments  and  protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party, 
other  than  a  GRI  member  or  a  state 
regulatory  commission,  must  file  a 
motion  to  intervene.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-15792  Filed  6-16-97;  8:45  am] 
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New  E'  gia  G  Power  Pool;  Notice  of 
Filing 

June  11, 1997. 

Take  notice  that  on  June  5, 1997,  the 
New  England  Power  Pool  (NEPOOL) 
Executive  Committee  submitted 
materials  related  to  its  filing  on 
December  31, 1996  in  the  captioned 
dockets.  These  materials  describe  the 
transmission  charges  that  should  be  in 


effect  under  the  formula  rates  contained 
in  the  NEPOOL  Open  Access  Tariff. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  protestants  and  persons  seeking 
intervention  in  the  captioned  dockets, 
the  New  England  state  governors  and 
regulatory  commissions  and  the 
participants  in  the  New  England  Power 
Pool. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  20,  1997.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing^are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  CasheU, 
Secretary. 

[FR  Doc.  97-15795  Filed  6-16-97;  8:45  am) 
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Northern  Natural  Gas  Co.;  Notice  of 
PropoMd  Changes  in  FERC  Gas  Tariff 

Jime  11, 1997. 

Take  notice  that  on  June  6, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  the 
following  tariff  sheets  proposed  to 
become  effective  on  July  6,  1997: 

nfth  Revised  Vohune  No.  1 

Second  Revised  Sheet  No.  201 
Original  Sheet  No.  302 
Original  Sheet  No.  303 

Northern  states  that  the  above- 
referenced  tariff  sheets  amend  the 
General  Terms  and  Conditions  of 
Northern's  Tariff  to  allow  Northern  to 
acquire  and  hold  interruptible 
contractual  rights  on  other  pipelines  for 
transportation  and  storage  capacity  for 
the  benefits  of  its  shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  petitions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  to  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-15785  Filed  6-16-97;  8:45  am] 
BtUJNG  CODE  SriT-OI-M 


DEPARTMLNT  OF  ENERGY 
Fedp'?^'  Fn-^rgy  Regulatory 

[Dock   •  No.  RP97-315-00OJ 

No'^^  west  Pipeline  Co.;  Notice  on 
Technical  Conference 

June  11.  1997. 

On  May  29,  1997,  the  Commission 
issued  an  order '  in  the  captioned 
docket  requiring,  among  other  things,  a 
technical  conference  on  Northwest 
Pipeline  Company's  proposed  pooling 
provisions.  Due  to  the  complexity  of  the 
topic,  it  is  possible  that  this  conference 
could  require  more  than  one  day. 
Therefore  the  conference  will  first 
convene  at  9:30  a.m.  on  July  15,  1997. 
888  First  Street.  NE.,  Washington.  DC, 
in  a  room  to  be  designated  at  that  time. 
If  necessary,  the  conference  will 
continue  through  5:30  p.m.  of  the  same 

day  and  reconvene  at  9:30  a.m.  on  July 

16. 1997. 
Any  questions  concerning  the 

conference  should  be  directed  to  John 

M.  Robinson,  (202)  208-0808,  or 

Kenneth  P.  Niehaus.  (202)  208-0398. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  97-15786  Filed  6-16-97;  8:45  ami 

BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY  DEPA      M 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 67-005] 

Sea  Robin  Pipeline  Co.;  Notice  of 
Proposed  Changes  to  FERC  Gas  Tariff 

June  11. 1997. 

Take  notice  that  on  June  6, 1997.  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheet  in 
compliance  with  the  Commission's 
Order  dated  May  28,  1997  in  this 
docket,  to  become  effective  May  1, 1997: 

Substitute  First  Revised  Fourth  Revised 
Sheet  No.  7 

On  April  22, 1997,  the  Commission 
issued  on  "Order  on  Settlement, 
Establishing  Just  and  Reasonable  Rates," 
in  which  the  Commission  ordered  Sea 
Robin  to  reduce  its  rates  at  the  levels 
contained  in  the  order.  Sea  Robin  made 
a  compliance  filing  on  April  29,  1997, 
which  the  Commission  accepted  by 
letter  order  dated  May  28,  1997.  with 
the  exception  of  one  modification.  In 
the  letter  order,  the  Commission 
directed  Sea  Robin  to  eliminate  from  the 
tariff  sheet  a  reference  to  GISB  Standard 
No.  5.3.22.  Sea  Robin  states  that  it  has 
eliminated  this  reference. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EX: 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 

Practice  and  Procedures.  All  such 

protests  must  be  filed  in  accordance 

with  Section  154.210  of  the 

Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CashcU. 

Secretary. 

IFR  Doc.  97-15787  Filed  6-16-97;  8:45  am) 
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::  N  E  H  G  ' 


'  Northwest  Pipeline  Corpor«tion.  79  FERC 
161,259(1997). 


Federal  Energy  Regulatory 
Commission 

[Projects  Nos.  1932-010, 1933-010,  and 
1934-010] 

Southern  Caliio.T:  a  td.son  Co'"noar^y; 
Notice  of  Public  Meeting  ana  S'e  v  sit 

To  Disr.-S'^   r-'o'-natio'-^  Sieefls  'or  T-e 
Proposed  Rei-rensmg  o*  tne  i.ytie 
Creek Hyd'ot-ierfn-  oroieci  Santa  An^i 
River  1  ar  J  .  -vd'-oeiec!f.f  Pfojeci, 
and  the  M  .^  Creek  1 3  Hyooelectric 
Project 

June  11, 1997. 

Take  notice  that  the  Commission  staff 
will  hold  a  meeting  with  Southern 
California  Edison  (Edison),  the 
applicant  for  the  Lytle  Creek 
Hydroelectric  Project  No.  1932,  the 
Santa  Ana  River  Hydroelectric  Project 
No.  1933,  and  the  Mill  Creek  2/3 
Hydroelectric  Project  No.  1934,  and 
representatives  of  the  City  of  Redlands, 
California,  intervenor  in  the  relicensing 
proceedings  for  Projects  Nos.  1933  and 
1934.  The  projects  are  located  near  the 
City  for  Redlands  in  San  Bernardino 
Coimty,  California.  The  meeting  will  be 
held  on  Thursday,  June  26, 1997,  from 
12  p.m.  to  4  p.m.  at  the  Board  Room  of 
the  Redlands  School  District,  25  West 
Lugonia  Avenue,  Redlands,  California. 

The  piu^jose  of  the  meeting  is  to 
discuss  the  Commission's  request,  dated 
November  19,  1996,  for  Edison  to 
conduct  a  streamflow  and  temperature 
study  in  some  reaches  of  the  Santa  Ana 
River  and  its  tributaries  that  the  three 
projects  affect.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  the  meeting. 

In  addition,  the  Commission  staff  will 
make  a  site  visit  on  June  25,  1997,  to  the 
three  projects,  so  that  the  staff  can  view 
the  projects'  area.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  accompany  the 
Commission  staff  on  the  site  visit. 
Participants  will  meet  at  8:30  a.m.  at  the 
U.S.  Army  Corps  of  Engineers  Seven 
Oaks  dam  construction  office  parking 
lot,  adjacent  to  the  guard  office,  on 
Santa  Ana  Canyon  Road,  northeast  of 
Mentone,  California.  Participants  should 
provide  their  own  transportation  for  the 
site  visit;  four-wheel-drive  vehicles  are 
recommended.  Further,  participants 
should  bring  their  own  lunches  for  the 
day-long  site  visit. 

For  further  information,  please 
contact  Dianne  Rodman  at  (202)  219- 
2830. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15790  Filed  6-16-97;  8:45  am) 
BUXMO  COOE  tTIT-OI-M 
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DEPARTMENT  OF  ENERG"^ 

Federal  Energy  Regulatory 
Commission 

lOocket  No  CP97-56-!  ^XK): 

Tenrtessee  Gas  Pipehne  Cornpanv; 
Notice  of  Application 

June  11. 1997. 

Take  notice  that  on  June  4,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houstoil, 
Texas  77252,  filed  in  Docket  No.  CP97- 
561-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  by  sale  to  Tennessee's  affiliate, 
EPEC  OfiJshore  Gathering  Company 
(ECXX^),  certain  pipeline  and  measuring 
facilities  and  appurtenances  thereto 
located  in  the  vicinity  of  Eugene  Island 
Block  No.  24  (Eugene  Island  Facilities) 
on  the  Outer  Continental  Shelf  (OCS).  In 
addition,  Tennessee  requests  that  the 
Commission  find  that  the  bcilitles  to  be 
transferred  to  EOGC  are  non- 
jurisdictional  gathering  facilities  exempt 
from  the  Commission's  jurisdiction 
pursuant  to  NGA  Section  1(b),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Tennessee  proposes  to 
abandon  by  sale  to  EOGC  2.44  miles  of 
12-inch  pipeline  extending  from 
Murphy  Exploration  and  Production 
Company's  Eugene  Island  Block  24  "A" 
Platform  on  the  OCS  to  a  subsea  point 
of  interconnection  with  a  12-inch 
pipeline  owned  by  Quivira  Gas 
Company  at  the  boundary  between  the 
OCS  and  state  waters  in  Eugene  Island 
Block  10,  a  meter  station,  and  all 
appurtenances  thereto,  excluding  the 
electronic  flow  computer.  Tennessee 
states  that  to  the  extent  EOGC  is  unable 
to  negotiate  contracts  with  existing 
shippers  for  gathering  service  on  the 
Eugene  Island  Facilities,  EOGC  will 
agree  to  provide  gathering  service 
pursuant  to  a  default  contract  which 
will  ensure  that  existing  shippers 
receive  gathering  service  under  terms 
and  conditions  consistent  with  the 
terms  and  conditions  under  which  they 
currently  receive  transportation  service, 
for  a  two-year  default  term. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  2, 
1997,  file  with  the  Federal  Energy 
Regulaiory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  ofthe  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 


157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-15793  Filed  6-16-97;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DcPAaTMENT  OF  ENERGY 

Feoerai  Energy  Reautatory 

Commiss<or 

[Project  Nos  2699-OC-    2C' 9-017,  11 452- 
000.  11477-000  ano  '    563  OOW 

Utica  Power  Authonry   »<»ortrier~ 
Caiitomia  Power  Agency    Nof^ce 
Establishing  Deoclltne  'o'  SuOmissiO' 
Df  Pmai  Amendments 

June  11,  I9y7. 

The  Angels  Project  No.  2699  and  the 
Utica  Project  No.  2019  were  licensed  to 
Pacific  Gas  and  Electric  Company 
(PG&E)  on  November  6,  1970,  and  July 
11,  1951,  respectively.  The  projects  are 
located  on  Angels  Creek,  North  Fork 
Stanislaus  River,  Silver  Creek,  N4ill 
Creek,  and  Angels  Creek  in  Alpine, 
Calaveras,  and  Toulumne  Counties, 
California.  The  licenses  for  the  Angels 
Project  expired  on  December  31, 1995, 
and  the  Statutory  deadline  for  filing  an 
application  for  a  new  license  was 
December  31,  1993.  The  license  for  the 
Utica  Project  expired  on  May  8, 1996, 
and  the  statutory  deadline  for  filing  an 


application  for  a  new  license  was  May 
8,  1994. 

PG&E  filed  applications  for  new 
licenses  for  both  the  Angeles  and  the 
Utica  Projects  and  the  Northern 
California  Power  Agency  (NCPA)  filed 
competing  applications  for  the  Angels 
Project  (P-1 1452-000)  and  the  Utica 
Project  (P-1 1477-000). 

By  order  issued  November  29,  1995. 
the  Commission  approved  the  transfer 
of  the  original  licenses  for  both  projects 
from  PG&E  to  the  Calaveras  County 
Water  District  (CCWD)  and  the 
simultaneous  transfer  of  a  portion  of  the 
Utica  Project  (Upper  Utica  Project,  P- 
11563)  to  NCPA.  This  portion  consists 
of  the  Union  Dam  and  Reservoir,  the 
Utica  Dam  and  Lake,  and  the  Alpine 
Dam  and  Lake.  The  current  Utica  Project 
(P-2019)  is  the  remaining  original  Utica 
Project,  which  includes  die  Mill  Creek 
Tap.  Upper  Utica  Conduit,  Hunters 
Reservoir,  the  Lower  Utica  Conduit, 
Murphys  Forebay,  Murphys 
Powerhouse,  with  an  installed  capacity 
of  3.6  MW,  and  Murphys  Afterbay. 

By  order  issued  March  18,  1997,  the 
Commission  approved  the  transfer  of 
both  licenses  from  CCWD  to  the  Utica 
Power  Authority  (UP A).  By  virtue  of 
these  transfers,  UPA  and  NCPA  have 
assumed  the  respective  portions  of 
PG&E's  applications  for  Project  Nos. 
2019  and  2699. 

Pursuant  to  section  15(c)(1)  ofthe 
Federal  Power  Act,  the  deadline  for  the 
applicants  (UPA  and  NCPA)  to  file  final 
amendments,  if  any,  to  their 
applications  is  September  30,  1997. 

Any  questions  concerning  this  notice 
should  be  directed  to  Hector  M.  Peret 
on  (202) 219-2843. 
Low  D.  Cashell, 
Secretary. 

[FR  Doc.  97-15783  Filed  6-16-97;  8:45  am) 
■LUNQ  CODE  triT-VI-M 


..>t-o&.,'s^j:r^T  Of  ENERGY 
Federal  Energy  Regulatory 

Commissjon 


[P- 


<o  10619-002,  Idiho] 


cane  yvatt"  Resource  Board;  Notice  of 
AvanaDi  n^v  >t  Final  Environmental 

Ass«ssmer' 

June  11, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original,  major  license 
for  the  Dworshak  Small  Hydroelectric 
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Project  (project),  and  has  prepared  a 
final  Environmental  Assessment  (EA) 
for  the  project.  The  project  is  located  on 
the  existing  water  conveyance  system 
providing  water  from  the  Corps  of 
Engineers'  Dworshak  dam  to  two  fish 
hatcheries.  The  Dworshak  dam  is 
located  on  the  North  Fork  Clearwater 
River  in  Clearwater  County,  Idaho. 

In  the  final  EA,  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  final  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-15782  Filed  6-16-97;  8:45  ami 

BILUNG  CO06  6717-01-M 


E  N  V  H  J  N  M  :,NTAL  PROTECTION 
AGENCY 

[FRL-6a43-1] 

Access  to  Confidential  Business 
Information  by  Booz-Allen,  &  Hamilton, 
inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Notice^ 

summary:  EPA  is  authorizing  Booz- 
Allen.  &  Hamilton,  Inc.  to  participate  in 
reviews  of  selected  Superfund  cost 
recovery  documentation  and  records 
management.  During  the  review,  the 
contractor  will  have  access  to 
information  which  has  been  submitted 
to  EPA  under  section  104  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  The  contractor  (Booz-Allen,  & 
Hamilton,  Inc.)  will  have  access  to  this 
data  five  working  days  from  June  17, 
1997. 

ADDRESSES:  Send  or  deliver,  written 
comments  to  Veronica  Kuczynski,  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Comptroller  (3PM30).  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veronica  Kuczynski,  Office  of  the 
Comptroller,  (3PM30),  841  Chestnut 


Building,  Philadelphia,  Pennsylvania 
19107,  Telephone  (215)  566-5169. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  68-W4-0010,  Work 
Assignment  #ESS026,  Booz-Allen.  * 
Hamilton,  Inc.  will  be  conducting  an  on- 
site  review  of  the  procedures  and 
systems  currently  in  place  for 
compliance  with  Superfund  cost 
recovery  and  record  keeping 
requirements  in  the  State  of  Delaware. 
This  review  involves  conducting 
transaction  testing  to  evaluate  recipient 
conformance  with  applicable 
regulations  and  acceptable  business 
practices  and  documenting  findings. 
The  contractor  will  examine 
transactions  for  the  following: 

(1)  Expenditures  Review:  Expenditure 
documentation  such  as  expense  reports, 
timesheets,  and  purchase  requests  bom 
the  point  of  origination  to  the  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature 
and  reconciliation  of  timesheets  to 
expense  reports. 

(2)  Financial  Reports:  Review 
financial  drawdowns,  Financial  Status 
Reports,  and  internal  status  reports,  to 
determine  if  information  is  consistent 
between  these  documents,  if  recipient  is 
properly  using  information,  and  if  the 
reports  are  submitted  when  required. 

(3)  Record  Keeping  Procedures: 
Review  samples  of  Superfund 
documentation  to  determine  the 
effectiveness  of  the  recipient  procedures 
to  manage  and  reconcile  this 
documentation  (focusing  on  site-specific 
documentation,  retention  schedules, 
and  the  ability  of  the  recipient  to 
provide  EPA  with  required  financial 
documentation  for  cost  recovery 
purposes  in  the  specified  time  frame). 

In  providing  this  support,  Booz-Allen, 
&  Hamilton,  Inc.,  employees  may  have 
access  to  recipient  documents  which 
potentially  include  financial  documents 
submitted  under  section  104  of 
CERCLA,  some  of  which  may  contain 
information  claimed  or  determined  to  be 
CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  Booz-Allen,  &  Hamilton,  Inc., 
requires  access  to  CBI  to  provide  the 
support  and  services  required  under  the 
Delivery  Order.  These  regulations 
provide  for  five  working  days  notice 
before  contractors  are  given  access  to 
CBI. 

Booz-Allen,  &  Hamilton,  Inc.  will  be 
required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  recipient 
office  and  file  space. 


L.ated:  June  10.  1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  III. 
|FR  Doc.  97-15853  Filed  6-16-97;  8:45  am] 

BILUNOCOOE  66aO-60-P 

ENVIRONMENTAL  PROTECTION  - 
AGENCY 

[FRL-5843-4]  * 

National  Drin*<'"q  Water  Advisory 
Council;  DriPK^r.q  water  State 
Revolving  Fu-'i  worKmQ  o-oup; 
Notice  of  Ope     Me*»ting 

Under  Section  iuia)(2)  of  Public  Law 
92-423.  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  Drinking  Water 
State  Revolving  Fund  Working  Group  of 
the  National  Drinking  Water  Advisory 
Council,  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.].  will  be  held  on 
July  16  and  17,  1997,  from  9:00  a.m.  to 
5:00  p.m.,  in  the  Mount  Vernon  room 
(lobby  level),  Sheraton  City  Centre 
Hotel,  1143  New  Hampshire  Avenue, 
NW,  Washington,  DC.  The  meeting  is 
open  to  the  public,  but  due  to  past 
experience,  seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
discuss  policy  issues  related  to  the 
Drinking  Water  State  Revolving  Fund 
(DWSRF).  The  meeting  is  open  to  the 
public  to  observe.  The  working  group 
members  are  meeting  to  analyze 
relevant  issues  and  facts  facing  the 
DWSRF  program.  Statements  from  the 
public  will  be  taken  at  the  end  of  the 
meeting  if  time  allows. 

For  more  information,  please  contact 
Richard  Nay  lor.  Designated  Federal 
Officer.  U.S.  EPA.  Office  of  Ground 
Water  and  Drinking  Water  (4606),  401  M 
Street,  SW,  Washington,  D.C.  20460. 
The  telephone  number  is  (202)  260- 
5135  and  the  e-mail  address  is 
naylor.richard@epamail.epa.gov. 

Dated:  June  3, 1997. 
Chariene  Shaw. 

Designated  Federal  Officer.  National  Drinking 
Water  Advisory  Council. 
|FR  Doc.  97-15845  Filed  6-16-97;  8:45  am] 
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Commission. 
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SUMMARY:  In  accordance  with  Uie 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-97 
Advisory  Committee  will  be  held  on 
Wednesday.  June  25,  1997  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  1997  World 
Radiocommunication  Conference. 
DATE:  Tune  25.  1997;  2:00  pm-4:00  pm. 
AODRtsS:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  856,  Washineton.  D.C.  20554. 
FOP  -URTHER  INFORMATION  CONTACT: 

Crystal  rosier,  i-uL  international 
Bureau,  Satellite  and 
Radiocommunication  Division,  at  (202) 


SUPPLEMENTARY  INFORMATION. 

1.  The  Federal  Communications 
Commission  (FCC)  established  the 
Advisory  Committee  for  the  1997  World 
Radiocommunication  Conference  to 
provide  advice,  technical  support  and 
recommendations  relating  to  the 
preparation  of  recommended  United 
States  proposals  and  positions  for  the 
1997  World  Radiocommunication 
(    r.fers  nee  (WRC-97).  In  accordance 
Willi  uxa  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  as  amended, 
this  notice  advises  interested  persons  of 
thd  seventh  meeting  of  the  WRC-97 
Advisory  Committee. 

2.  This  meeting  will  continue 
reviewing  the  work  of  the  Advisory 
ComunrtfM-  The  draft  conference 
proposals  aeveloped  by  the  Committee's 
Ad  Hoc  and  Informal  Working  Groups 
(IWGs)  will  be  considered  for  approval. 

3.  The  WRC-97  Advisory  Committee 
has  an  open  membership.  All  interested 
parties  are  invited  to  participate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  Further  information  regarding 
the  WRC-97  Advisory  Committee  is 
available  on  the  World  Wide  Web  at: 
http://www.fcc.gov/ib/wrc97/. 

4.  The  proposed  agenda  for  the 
seventh  meeting  is  as  follows: 

Drafl  A^nda 

Seventh  Meeting  of  the  WRC-97 
Advisory  Committee,  Federal 
Communications  Commission,  1919  M 
Street.  N.W..  Room  856,  Washington, 
D.C.  20554 

June  25,  1997;  2:00  p.m.-4:00  p.m. 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  Vunutes 

4.  Update  on  Delegation  to  WRC-97 

5.  Reports  fix)m  Working  Groups  Chairs 

4  Consideration  of  Draft  Proposals 

6.  Update  on  NTIA  Radio  Conference 

Subcommittee 


7.  Reports  on  Significant  International 

Meetings  (CPM,  CITEL) 

8.  Other  Business 

Federal  Communicatioiu  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-15815  FUed  6-18-97;  8:45  am] 

BILLING  CODE  C712-01-P 


■FEDERAL  COMMUN!CATK)NS 

COMMISSION 

Sunshine  Ac;  Meetings   Odc'' 
Commission  Meeting  :'-.jrsaa, 
19,  1997 


The  Federal  Communications 
Commission  will  hold  a  Open  Meeting 
on  the  subject  listed  below  on  Thursday, 
June  19, 1997,  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room  856,  at 
1919  M  Stiwt,  NW.,  Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Mass  Media — Title:  Broadcast 
Advertisement  of  Distilled  Spirits. 
Summary:  The  Commission  will 
consider  action  regarding  the  recent 
initiation  of  broadcast  advertising  by 
the  distilled  spirits  industry, 
particularly  with  regard  to  liquor 
consumption  by  minors,  and  seeks 
comment  on  what  governmental 
response,  if  any,  is  appropriate. 

2 — Compliance  and  Information — Title: 
The  Commission's  Forfeiture  Policy 
Statement  and  Amendment  of  Section 
1.80  of  the  Rules  to  Incorporate  the 
Forfeiture  Guidelines  (CI  Docket  No. 
95-6).  Summary:  The  Commission 
will  consider  amending  Section  1.80 
of  the  rules  regarding  forfeitures.  This 
action  follows  the  Notice  of  Proposed 
Rule  Making,  seeking  comments  on 
the  Commission's  forfeitiire 
assessment  process. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184,  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail:  its — 
inc®ix.netcom.com.  Their  Internet 
^ddress  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 


portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/wwTv.fcc.gov/realaudio/<.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Networit, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  DC  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affairs,  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 
Dated  Jime  12, 1997. 

Federal  Conununicationa  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-15930  Filed  6-13-97;  12:31  pm] 

BHXMQ  COW  S712-ei-F 


FEDERAL  COMMUNICATIONS 

COMMISSION 

'ie-Qr-".,nz  CX-'oDe-   "        ^^^<^  boding 

Marcn  :-':,  -.:^?.  Summar,  .-Report 

Reimbursement/In-Kind  Payments  in 
Excess  of  S2  50 

Totoy  Number  of  Sponsored  Events: 
125. 

Total  Number  of  Sponsoring 
Organizations:  86. 

Total  Number  of  Different 
Commissioners/Employees  Attending: 
97. 

Total  Amountt  of  REiMsuRSEMErfr 
Received 


Check 

IrMdnd 

In  excess  of 
$250 

Under  $250  (De- 
tail not  in- 
chjded) 

$43,282.99 
834.86 

$120,933.90 
1.563.58 

Tow 

44,117.85 

122.497.48 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  Stephens. 
Government  position:  Attorney 

Advisor,  International  Bureau. 

3.  Event:  1st  AHCIET  Forum.  "Global 
Information  Society". 

A..  Sponsor  of  Event:  AHCIET. 

5.  Sponsor  Address:  Attn:  Olga  Marta 
Solano  Brenes,  Guzmon  el  Bueno,  133, 
Edificio  Britannio  (7  Planta),  28003 
Madrid — Espana. 
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6.  Location  of  Event:  San  Jose.  Costa 
Rica. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/04-06/96. 

9.  Travel  Dates:  11/02-06/96. 

10.  (a) 


Nature  of  twnefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Note)  Room  ... 

$670.00 

•697.60 

'X  Meals 

4.  Gnj.  Trans- 
portatton 

1367.60 

'Meals  are  included  in  total  per  voucher. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karl  A.  Kensinger. 
Government  Position:  Attorney, 

International  Bureau. 

3.  Event:  Mobile  Sattelite 
Communications  International 
Conferences. 

4.  Sponsor  of  Event:  AIC  Conferences. 

5.  Sponsor  Address:  Attn:  Ms.  Emma 
Donnithome.  2nd  Floor,  100  Hatton 
Garden.  London  EGIN  8NX.  UK. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/17-19/96 

9.  Travel  Dates:  06/15-18/96. 
Type  &  Amount  of  Payment 

10.  (a) 


future  of  tienefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1    Roundtnp 

transportation 
?  Hotel  room 

$645.35 

$302.00 

a  Meals 

4  Taxi 

645.35 

302.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  F.  Kombluh. 
Government  Position:  Assistant 

Bureau  Chief,  International  Bureau. 

3.  Event:  International  Telecoms 
Pricing  &  Facilities  Conference. 

4.  Sponsor  of  Event:  AIC  Conferences. 

5.  Sponsor  Address:  Attn:  Piers 
Beame.  2nd  Floor,  100  Hatton  Gardeji, 
London  EClN  8NX.  UK. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 


8.  Dates  of  Event:  10/03-04/96. 

9.  Travel  Dates:  10/02-06/96. 

10.  (a) 


Nature  of  twnefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotel  Room  ... 

$416.65 

149.76 

')  Maals 

4  Taxi 

566.41 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kenneth  M.  Ackerman. 
Government  Position:  Chief, 

Accounting  Systems  Branch,  Common 
Carrier  Bureau. 

3.  Event:  Cost  Allocations  &  Business 
Proces's  Re-Engineering  for  the  Telecoms 
Industry  Conference. 

4.  Sponsor  of  Event:  AIC  Conferences. 

5.  Sponsor  Address:  Attn:  Christian 
Ernst  Suarey,  Nueva  De  Lyon  96,  Of. 
405,  Providentia,  Santiago,  Chile. 

6.  Location  of  Event:  Santiago,  Chile. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/25-28/96. 

9.  Travel  Dates:  11/24-30/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  A  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

transportation 
2  Hotel  room  .... 

$1388.00 

292.00 

3  Meals    

30.00 

4  Taxi       

25.00 

1735.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Linda  B.  Blair. 
Government  Position:  Chief,  Audio 

Services  Division,  Mass  Media  Bureau. 

3.  Event:  ABA  Annual  Convention. 

4.  Sponsor  of  Event:  Alaska 
Broadcasters  Association — ABA. 

5.  Sponsor  Address:  Attn:  Robin 
Komfield.  P.O.  Box  102424,  Anchorage, 
AK  99510. 

6.  Location  of  Event:  Fairbanks. 
Alaska. 

7.  Employee's  Role:  Speaker.  ^ 

8.  Dates  of  Event:  09/26-27/96. 

9.  Travel  Dates:  09/24-30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

transportation 
?  Hotel  room 

$1252.00 

357.00 

3.  Meals  

4.  Taxi  &  Tele- 
phone   

$14.23 
85.00 

99.23 

1609.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Government  Position:  Chief, 

Enforcement  Division.  Mass  Media 
Bureau. 

3.  Event:  ABA  Annual  Convention. 

4.  Sponsor  of  Event:  Alaska 
Broadcasters,  Association — ABA. 

5.  Sponsor  Address:  Attn:  Robin 
Komfield.  P.O.  Box  102424,  Anchorage. 
AK  99510. 

6.  Location  of  Event:  Fairbanks, 
Alaska. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/26-27/96. 

9.  Travel  Dates:  09/24-30/96. 

10.  (a) 


Nature  of  t)enefit 

Ic) 

Type  &  anwunt  of 

payment 

^ 

Check 

In  kind 

1.  Roundtnp 

transportation 
?   Hotel  room 

$1021.00 

357.00 

3.  Meals  

4.  Taxi  &  Tele- 
phone 

$16.50 
28.50 

129.00 

45.00 

1507.00 

(bj  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rudolfo  M.  Baca. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quello 

3.  Event:  ALTV/NATPE  Convenlion. 

4.  Sponsor  o/ Event.  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street,  N.W..  Suite 
300,  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

1^     7.  Employee's  Role:  Attendee. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trove/ Dortes:  01/11-14/97. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

■11 

Check 

Inkind 

1.  Roundtrip 
transportation 

$211  50 

2.  Hotel  room 

255  42 

3.  Meats  

4.  Grd.  Trans- 
portation   

$81.00 
25.00 

113.50 
30.00 

106.00 

610.42 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  L.  Casserly. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Susan  Ness. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  1320  19th  Street,  N.W.,  Suite 
300,  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trove/ Dates;  01/11-14/97. 

10.  (a) 


II 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkind 

1.  Roundtnp 
transportation 

2.  Hotel  room 

$630.00 

411  00 

3.  Meals  

4.  Grd.  Trans- 
portation   

$147.00 
25.00 

172.00 

1.041.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Cheng. 
Government  Position:  Commissioner. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  320  19th  Street,  N.W.,  Suite 
300,  Washington,  DC.  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travel  Dates:  01/11-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$332.00 
24420 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkind 

3.  luteals  

4.  Mileage  & 
Paridng  

$676.20 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  Position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street,  NW.,  Suite 
300.  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travel  Dates:  01/11-13/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$182.00 
319.20 

3.  Meals  

4.  Grd.  Trans- 
portation   _.. 

$40.50 

40.50 

501.20 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Barbara  A.  Kreisman. 
Government  Position:  Chief,  Video 

Sevices  Division,  Mas  Media  Bureau. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  320  19th  Street  NW.,  Suite 
300,  Washington,  DC  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travel  Dates:  01/14-15/97. 

10.  (a) 


Nature  of  benefit 

•(c) 

Type  and  anxHjnt  of 

payment 

Check 

Inkind 

1.  Roundtrip 
Transportation 

$166.00 

2.  Hotel  Room  ... 

7000 

3.  Meals  

$63.00 

filature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

Inkind 

4.  Grd.  Trans- 
portatKxi 

81.00 

144.00 

236.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Marsha  MacBride. 
Government  Position:  Legal  Advisor 

to  Ccnmissioner,  James  H.  Quello. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  1320  19th  Street  NW.,  Suite 
300,  Washington,  DC  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Attendee. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trave/ Dotes;  01/11-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

Inkind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 



$211.50 
255  42 

3.  Meals  

4.  Gnj.  Trans- 
portatk>n 

$55.50 
10.00 

113.50 
30.00 

65.50 

610.42 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jane  E.  Mago. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Rachelle  B. 
Chong. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  1320  19th  Street  NW.,  Suite 
300,  Washington,  DC  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travey  Dates;  01/1 1-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment  . 

Check 

Inkind 

1.  Roundtrip 
Transportation 

$332.00 

2.  Hotel  Room  ... 

244.20 

3.  Meals  

:?j-H(5 
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Nature  of  benefit 

(c) 

Type  and  amount  oi 

payment 

Check 

In  kind 

4.  Mileage  & 
Parking  

576.20 

(b)  Non-Fed  Souks:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Division.  Office  of  the 
General  Counsel. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  1320  19th  Street,  NW,  Suite 
300.  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans. 
Louisiana. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travey  Dates;  01/11-14/97. 

10.  (a) 


h4ature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
transportation 

2.  Hotel  room  .... 
3   Meals 

$313.09 

222.00 

4.  Grd.  iranspor- 

535.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street.  N.W..  Suite 
300,  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trave/ Dates:  01/11-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

4.  Mileage  & 
parking 

37020 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  Position:  Commissioner. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street.  NW.  Suite 
300.  Washington,  DC  20036. 

6.  Location  of  Event:  New  Orleans. 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Travei  Dates;  01/11-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

transportation 
2  Hotel  room  .... 

$244.20 

3.  Meals  

126.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Telephone 

5.  Grd.  Trans- 
portation   

$315.00 
72.00 
28.68 

59.50 

$211.50 

475.18 

211.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  Position:  Legal  Advisor 

to  Commissioner,  Susan  Ness. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan,  1320  19th  Street,  NW,  Suite 
300,  Washington,  DC  20036. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trave/ Dates;  01/13/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

399.50 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief.  Mass 

Media  Bureau. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street,  NW..  Suite 
300.  Washington.  DC.  20036. 

6.  Location  of  Event:  New  Orleans, 
Lousiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trove/ Dates;  01/11-14/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

transportation 
2  Hotel  Room 

$360.00 

3  Meals  

31.50 
8.00 

4.  Parking 

^.... 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kirxl 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$166.00 

198.00 

3.  Meals  

4.  Grd.  Trans- 
portation   

$136.50 
21.20 

$157.70 

$364.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Anita  L.  Wallgren. 
Government  Position:  Legal  Advisor 

to  Commissioner.  Susan  Ness. 

3.  Event:  ALTV/NATPE  Convention. 

4.  Sponsor  of  Event:  ALTV/NATPE. 

5.  Sponsor  Address:  Attn:  David 
Donovan.  1320  19th  Street,  NW..  Suite 
300,  Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans, 
Lousiana. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/11-16/97. 

9.  Trave/ Dates;  01/12-14/97. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotel  Room 

$630.00 

274.00 

3  Meals 

$105.00 
24.32 

4.  Grd.  Trans- 
portatkw 

$129.32 

$904.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 


UMI 


1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Suzanne  K.  Toller. 
Government  Position:  Attorney 

Advisor  to  Conmiissioner,  Rachelle  B. 
Chong. 

3.  Event:  Wireless  Workshop. 

4.  Sponsor  of  Event:  Association  of 
Bay  AJea  Governments  &  Sprint 
Spectrum  L.P. 

5.  Sponsor  Address:  Attn:  Mr.  Scott 
M.  Akrie,  4683  Chabot  Drive,  Suite  100, 
Pleasanton,  CA  94588. 

6.  Location  of  Event:  Oakland, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/30/96. 

9.  Travel  Dates:  05/29-06/02/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

il 

Check 

In  kind 

1.  Roundtrip 

Transportation 

$597,00 

114.00 

57.00 

32.00 

35.13 

2.  Hotel  Room  ... 

3.  Mesris  

4.  Parking 

5.  Car  Rental  & 
Gas  _ 

835.13 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Division,  General  Counsel. 

3.  Event:  ABA  1996  Annual  Meeting. 

4.  Sponsor  of  Event:  American  Bar 
Association — ABA. 

5.  Sponsor  Address:  Attn:  Jill  Pena. 
Section  Director,  Section  of  Public 
Utility,  Communications  & 
Transportation  Law,  750  North  Lake 
Shore  Drive,  Chicago,  IL  60611. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/05/96. 

9.  Travel  Dates:  08/04-06/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

'1 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Me^  

S621.00 
419.58 

4.  Partdng 

1  04058 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1.  Agency:  Federal  Communications 
Commission. 


2.  Employee:  Christopher  J.  Wright. 
Government  Position:  Deputy  General 

Counsel,  Office  of  General  Counsel. 

3.  Event:  ABA  1996  Annual  Meeting. 

4.  Sponsor  of  Event:  American  Bar 
Association — ABA. 

5.  Sponsor  Address:  Attn:  Mr.  Thomas 
S.  Leatherbury,  Vinson  &  Elkins  L.L.P., 
3700  Trammell  Crow  Center,  2001  Ross 
Avenue,  Dallas,  TX  75201-2975. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  08/05/96. 

9.  Travel  Dates:  08/04-05/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$526  00 

2.  Hotel  Room  ... 

3.  Meais  

4.  Taxi  

$526  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Catherine  J.  Kissee- 
Sandoval. 

Government  Position:  Director,  Office 
of  Communications,  Business 
Opportunities. 

3.  Event:  ACTA  XXIV. 

4.  Sponsor  of  Event:  America's 
Carriers  Telecommunication 
Association — ACTA. 

5.  Sponsor  ylc/c/ress.- Attn:  Ms,  Jennifer 
Durst-Jarrell,  950  South  Winter  Park 
Drive,  Suite  325,  Casselberry,  FL  32707. 

6.  Location  of  Event:  Hilton  Head, 
South  Carolina. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/10/96. 

9.  Travel  Dates:  09/09-10/96. 


Nature  of  benelit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$360.00 
125  00 

3.  Meals  



4.  Taxi  

$485  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  Eastern  Conference  &  Expo. 

4.  Sponsor  of  Event:  American  Public 
Communications  Council — APCC 


5.  Sponsor  Address:  Attn:  Mr.  Vincent 
R.  Sandusky,  10306  Eaton  Place,  Suite 
520,  Fairfax,  VA  22030. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-11/96. 

9.  Travel  Dates:  10/10-11/96. 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$444.00 
156  03 

3.  Meats  

$51  .M 
3.00 

4.  Taxi  &  Mile- 
age   

54.00 

600.03 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Daniel  Gonzales. 
Government  Position:  Legal  Advisor 

to  Commissioner,  Rachelle  B.  Chong. 

3.  Event:  Eastern  Cbnference  &  Expo. 

4.  Sponsor  of  Event:  American  Public 
Communications  Council — APCC. 

5.  Sponsor  Address:  Attn:  Mr.  Vincent 
R.  Sandusky,  10306  Eaton  Place,  Suite 
520,  Fairfax,  VA  22030. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-11/96. 

9.  Travel  Dates:  10/10-11/96. 


Nature  of  benefit 

(c) 

Type  &  anrount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

S592  00 

2.  Hotel  Room  ... 

156  03 

3.  Meals  

$42.50 

4.  Taxi  

42.50 

1S748.03 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  Beth  Richards. 
Government  Position:  Deputy  Chief, 

Common  Carrier,  Bureau. 

3.  Event:  Eastern  Conference  &  Expo. 

4.  Sponsor  of  Event:  American  Public 
Communications  Council — APCC. 

5.  Sponsor  Address:  Attn:  Ms.  Lesa 
Sawicki,  10306  Eaton  Place,  Suite  520. 
Fairfax,  VA  22030. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-11/96. 
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9.  Travel  Dates:  10/10-11/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

paynnent 

Check 

In  kind 

1 .  Roundtnp 

Transportation 
7   HotH  Room 

$741.31 

156.03 

3  Meals     

12.73 

4.  Taxi  &  Fax  .... 

50.80 

1.75 

50.80 

911.82 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  44th  Annual  ABA 
Convention. 

4.  Sponsor  of  Event:  Arizona 
Broadcasters  Association — ABA. 

5.  Sponsor  Address:  Attn:  Mr.  Art 
Brooks,  3800  N.  Central  Avenue.  Suite 
1120.  Phoenix.  AZ  85012. 

6.  Location  of  Event:  Phoenix, 
Arizona. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/14-15/96. 

9.  Travey  Dates;  11/13-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotet  Roorn  .. 

$460.00 

134.00 

3  Meals 

65.00 
37.40 

4  Taxi  

562.40 

134.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Barbara  A.  Kreisman. 
Government  Position:  Chief,  Video 

Services  Division,  Mass  Media  Bureau. 

3.  Event:  ABA  TV  License  Renewal/ 
Children's  TV  Seminar. 

4.  Sponsor  of  Event:  Arkansas 
Broadcasters  Association — ABA. 

5.  Sponsor  Address:  Attn:  Pat 
Willcox,  2024  Arkansas  Valley  Drive, 
Suite  201,  Little  Rock.  AR  72212. 

6.  Location  of  Event:  Little  Rock, 
Arkansas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/04/96. 

9.  Travel  Dates:  12/04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
?   Hotel  Room 

$204.00 

'i   MapIs 

$22.50 
76.00 

A    Taxi 

98.50 

204.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michele  Farquhar. 
Government  Position:  Chief,  Wireless, 

Telecommunications  Bureau. 

3.  Event:  AT&T  Wireless  Meeting. 

4.  Sponsor  of  Event:  AT&T  Wireless 
Services. 

5.  Sponsor  Address:  Attn:  Ms. 
Cathleen  A.  Massey.  1150  Connecticut 
Avenue,  N.W.,  Fourth  Floor, 
Washington,  D.C.  20036. 

6.  Location  of  Event:  Kirkland, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/17-18/96. 

9.  Travel  Dates:  09/17-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room  .. 

$746.25 

199.80 

3  Meals 

4.  Telephofw 

946.05 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Stephen  Markendorff. 
Government  Position:  Chief.  . 

Broadband  Branch,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Touch  the  Future:  A  Forum 
on  Wireless  &  Your  Community. 

4.  Sponsor  of  Event:  AT&T  Wireless 
Services. 

5.  Sponsor  Address:  Attn:  Ms.  Mary 
Ann  Noyer,  15  East  Midland  Avenue. 
Paramus,  NJ  07652-2936. 

6.  Location  of  Event:  Valley  Forge, 
Pennsylvania. 

7.  Employee's  Role:  Panelist. 
8  Dates  of  Event:  09/25/96. 

9.  Travel  Dates:  09/25-26/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$119.00 

98.00 

3  Meals 

$34.00 
5.00 

4.  Telephone 

39.00 

217.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Stephen  Markendorff. 
Government  Position:  Chief, 

Broadband  Branch.  Wireless 
Telecommunications  Bureau. 

3.  Event:  Touch  the  Future:  A  Forum 
on  Wireless  &  Your  Community. 

4.  Sponsor  of  Event:  AT&T  Wireless 
Services. 

5.  Sponsor  Address;  Attn:  Sandy 
Tokarek,  2630  Liberty  Avenue, 
Pittsburgh,  PA  15222-4657. 

6.  Location  of  Event:  Pittsburgh, 
Pennsylvania. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/22/96. 

9.  Travey  Dates:  10/21-22/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$601.00 

105.00 

3  Meals 

$66.50 
3.00 

4.  Telephone  

69.50 

706.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kara  Palamaras. 
Government  Position:  Chief,  Media 

Liaison  Officer,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Touch  the  Future:  A  Fonun 
on  Wireless  &  Your  Community. 

4.  Sponsor  of  Event:  AT&T  Wireless 
Services. 

5.  Sponsor  Address:  Attn:  Sandy 
Tokarek,  2630  Liberty  Avenue, 
Pittsburgh,  PA  15222-4657. 

6.  Location  of  Event:  Pittsburgh, 
Pennsylvania. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/22/96. 

9.  Travel  Dates:  10/21-22/96. 

10.  (a) 
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Nature  of  tjenefit 

(c) 

Type  &  amount  o» 

payment 

Check 

In  kind 

1.  Rourxftrip 
Transportation 

$601  00 

2.  Holal  Room  ... 

105  00 

3.  Me«lB  

$66.50 
6.25 

4.  Taxi  &  Tele- 
phone   

i  i 

72.75 

706.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commissioner. 

3.  Event:  45th  Annual  Convention  of 
AWRT. 

4.  Sponsor  of^Event:  American 
Women  in  Radio  &  Television  -AWRT. 

5.  Sponsor  Address:  Attn:  Ms.  Terri 
Dickerson,  1650  Tysons  Boulevard, 
Suite  200,  Mclean,  VA  22102. 

6.  Location  of  Event:  Ft.  Myers, 
Florida. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  06/27/96. 

9.  Travel  Dates:  06/27-28/96. 

10.  (a) 


II 

Nature  of  benelH 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$309.00 

2.  Hotel  Room  ... 

$103  00 

3.  Metrfs  

4.  Telephone 

II 

309.00 

103.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gregory  L.  Rosston. 
Government  Position:  Deputy  Chief 

Economist,  OfBce  of  Plans  &  Policy. 

3.  Event:  Media  &  Commimications 
Conference. 

4.  Sponsor  of  Event:  Bear,  Steams  & 
Co. 

5.  Sponsor  Address:  Attn:  Mr. 
Jonathan  S.  Bamett,  245  Park  Avenue. 
New  York,  NY  10167. 

6.  Location  of  Event:  Phoenix, 
Arizona. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  10/22-25/96. 

9.  Travel  Dates:  10/23-25/96 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  o« 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

$1504  00 

2.  Hotel  Room  ... 

3.  Meals  

124.00 
6800 

4.  Taxi 

1608  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conmiunications 
Commission. 

2.  Employee:  Christopher  J.  Wright. 
Government  Position:  Deputy  General 

Counsel,  Office  of  General  Counsel. 

3.  Event:  Coordinates  for  Tomorrow's 
Communications. 

4.  Sponsor  of  Event:  Bertelsmann 
Stiftung. 

5.  Sponsor  Address:  Attn:  Thorsten 
Grothe,  Postanschrift  Postfach,  37711 
Gutersloh. 

6.  Location  of  Event:  Frankfort, 
Germany. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  01/29/97. 

9.  Travel  Dates:  01/27-30/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundbip 
Transportatkm 

$1388  00 

2.  Hotel  Room  ... 

236  00 

3.  MMte  

84  00 

4.  Grd.Tran»- 
portaton 

■•■••«■•>>..«».. 

1708  00 

(b)  Ntm-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Julius  P.  Knapp. 
Government  Position:  Chief, 

Equipment  Authorization.  Division. 
Office  of  Engineering  *  Technology. 

3.  Event:  International  Seminar  on 
EMC. 

4.  Sponsor  of  Event:  Brazilian 
Association  on  Electromagnetic 
Compatibility— ABRICEM. 

5.  Sponsor  Address:  Attn:  Mr. 
Beajamim  Galvao,  Sao  Jose  dos  Campos, 
SP— Brazil. 

6.  Location  of  Event:  Sao  Paulo, 
i^azil. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/11-12/96. 

9.  Trave/ Dates:  11/10-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundbip 

$1794.00 
•877.17 

2.  Hotel  Room  ... 

3.  Meals  „„. 



4.  Tajd 



.... 

2671.17 

'Amount  includes  meals. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  S.  Jenell  Trigg. 
Government  Position: 

Telecommunications  Policy  Analyst. 
Office  of  Communications  Business 
Opportunities. 

3.  Event:  Eastern  Cable  Show. 

4.  Sponsor  of  Event:  Cable 
Telecommunications  Association — 
CATA. 

5.  Sponsor  Address:  Attn:  Mr.  Patrick 
J.  Gushman.  3950  Chain  Bridge  Road. 
P.O.  Box  1005,  Fairfax,  VA  22030-1005. 

6.  Location  of  Event:  Atlanta.  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/23/96. 

9.  Travel  Dates:  09/23/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

in  kind 

1.  Roundtrip 
Transportation 

2.  HoteJ  Room  ... 

3.  Meals  „ 



$362.00 
2.58 

4.  Taxi 

$41.70 

41.70 

364.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  Position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  CableLabs. 

4.  Sponsor  of  Event:  Cable  Television 
Laboratories  Jnc. 

5.  Sponsor  Address:  Attn:  Mr.  Mike 
Schwartz,  400  Centennial  Paricway, 
Louisville,  CO  60027-1266. 

6.  Location  of  Event:  Louisville, 
Colorado. 

7.  Employee's  Role:  Invited  Guest 

8.  Dates  of  Event:  06/20-21/96. 

9.  Trove/  Dates:  06/19-22/96. 

10.  (a) 
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Nature  of  benefit 

(C) 

Type  &  ainount  of 
payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room   .. 

$1255.82 
283.97 

3.  Meals  

4.  Taxi  &  Park- 
ing   

5.  Telep^one 

6  Car  Rental 

$85.00 

77.50 
24.62 

136.80 

187.12 

1676.59 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  P.  Stanley. 
Government  Position:  Chief  Engineer, 

Office  of  Plans  &  Policy. 

3.  Event:  Imaging  Technology  Seminar 
Series. 

4.  Sponsor  of  Event:  Center  for 
Advanced  Electronic  Imaging — CAEI. 

5.  Sponsor  Address:  Attn:  Robert  C. 
Shearer.  14755  Preston  Road.  No.  823. 
Dallas.  TX  75240. 

6.  Location  of  Event:  Richardson. 
Texas. 

7.  Employee's  Role:  Speaker. 

8.  Date  of  Event:  07/26/95. 

9.  Tmvel  Dates:  07/25-26/95. 

10.  (a) 


Nature  of  tienefit 

(c) 

Type  &  amount  of 

payment 

Check  In 

kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$417.00 

111.87 

3  ivleals     

11.36 

4  Taxi 

40.00 

457.00 

123.36 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  CBA  Summer  Convention. 

4.  Sponsor  o/Evenf;  California 
Broadcasters  Association — CBA. 

5.  Sponsor  Address:  Attn:  Mr.  Stan 
Statham,  1127  11th  Street,  Suite  730, 
Sacramento.  CA  95814. 

6.  Location  of  Event:  Carmel- 
Monterey.  California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/21-22/96. 

9.  Travel  Dates:  07/21-23/96. 

10.  (a) 


rtature  of  benefi 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$404.00 

$166.00 

3  Meals 

85.00 
10.00 

42.40 

A  Taxi 

5.  Mileage  & 
Parking  

541.40 

166.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  L.  Baker. 
Government  Position:  Senior 

Attorney.  Mass  Media  Bureau. 

3.  Event:  CBA  Summer  Convention. 

4.  Sponsor  o/ Event:  California 
Broadcasters  Association — CBA. 

5.  Sponsor  Address:  Attn:  Mr.  Stan 
Statham,  1127  11th  Street.  Suite  730, 
Sacramento,  CA  95814. 

6.  Location  of  Event:  Cannel- 
Monterey,  California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/21-22/96. 

9.  Travel  Dates:  07/21-23/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourxJtnp 

Transportation 
2  Hotel  Room  . . 

$678.00 

$83.00 

3   Meals 

59.50 
20.00 
18.60 

4  Taxi 

5.  Mileage  

776.10 

83.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  E/npyoyee;  James  D.  Schlichting. 
Government  Position:  Chief,  Policy  & 

Planning  Division  Common  Carrier 
Bureau. 

3.  Event:  1995  Western  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Toni  Irwin, 
4341  Piedmont  Avenue,  P.O.  Box  11080, 
Oakland,  CA  94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/29-12/95. 

9.  Travel  Dates:  11/29-12/01/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportatkxi 
2  Hotel  Room  ... 

$1522.00 
250.70 

3  Meals     

9.16 

4.  Taxi  

$54.20 

35.00 

54.20 

1816.86 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Meryl  Icove. 
Government  Position:  Legal  Advisor, 

Cable  Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Toni  Irwin, 
4341  Piedmont  Avenue,  P.O.  Box  11080, 
Oakland,  CA  94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/11-13/96. 

9.  Travel  Dates:  12/10-16/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatwn 
2  Hotel  Room  ... 

$559.00 

665.88 

3  Meals 

$171.00 
30.00 

4  Taxi 

201.00 

1224.88 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Johnson. 
Government  Position:  Deputy  Chief. 

Cable  Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Toni  Irwin, 
4341  Piedmont  Avenue,  P.O.  Box  11080, 
Oakland,  CA  94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/11-13/96. 

9.  Travel  Dates:  12/10-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$1747.00 

UMI 
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Nature  of  benefit 

(0- 
Type  &  amount  of 
payment 

II 

Check 

Inland 

2.  Hotel  Room  ... 

665  88 

3.  Meals  

$142.50 
35.50 

4.  Grd.  Trans- 
portation   

1 

178.00 

2412.88 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  E.  Logan. 
Government  Position:  Deputy  Bureau 

Chief,  Cable  Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor /Address;  Attn:  Toni  Irwin, 
4341  Piedmont  Avenue,  P.O.  Box  11080, 
Oakland,  CA  94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/11-13/96. 

9.  Travel  Dates:  12/11-12/96. 

10.  (a) 


1 

Natu^  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$146.00 

$1611.00 
184  48 

3.  Meals  

57.00 
30.20 

4.  Gn±  Trans- 
poftation 

70.00 

233.20 

1865.48 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Anita  L.  Wallgren. 
Government  Position:  Legal  Advisor 

to  Commissioner,  Susan  Ness. 

3.  Event:  Western  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Toni  Irwin, 
4341  Piedmont  Avenue,  P.O.  Box  11080, 
Oakland,  CA  94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dafes  of  Event:  12/11-13/96. 

9.  Travel  Dates:  12/10-11/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

i( 

Check 

In  kind 

1.  Roundtrip 

Transportation 

$247.00 

future  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$84  00 

3.  Meals  

57.00 
66.50 

4.  Taxi 

370.50 

84.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Elliot  Maxwell. 
Government  Position:  Deputy  chief, 

Office  of  Plans  &  Policy. 

3.  Event:  Telco/Service  Provider 
Forum. 

4.  Sponsor  of  Event:  Cisco  Systems 
Inc. 

5.  Sponsor  Address:  Attn:  Kerrie  L. 
Peck,  P.O.  Box  1716,  Capitola,  CA 
95010. 

6.  Location  of  Event:  Monterey, 
California. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  01/07-09/97. 

9.  Travel  Dates:  01/07-09/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anKXint  o( 

Payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$903.00 
158  00 

3.  Meals  

76  00 

4.  Taxi  

""*** 

1137  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Catherine  J.  Kissee- 
Sandoval. 

Government  Position:  Director,  Office 
of  Conununications  Business 
Opportunities. 

3.  Event:  First  Latin  Communications 
Conference. 

4.  Sponsor  of  Event:  Communications 
Careers  for  Latinos. 

5.  Sponsor  Address:  Attn:  Ms.  Connie 
Wishner,  147  West  22nd  Street,  Suite 
6S,  New  York,  NY  10011-2455. 

6.  Location  of  Event:  New  York,  New 
York. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  09/12/96. 

9.  Trave/ Dates;  09/12-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$291  00 

2.  Hotel  Room  ... 

3.  Meals  



230.00 

4.  Taxi  

*'*"' 

521.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Keith  Larsen. 
Government  Position:  Assistant  Chief 

Engineering,  Mass  Media  Bureau. 

3.  Event:  CBA  Convention. 

4.  Sponsor  of  Event:  Community 
Broadcasters  Association — CBA. 

5.  Sponsor  Address:  Attn;  Mr. 
Sherwin  Grossman,  1520  Northwest 
79th  Avenue,  Miami,  FL  33126. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/25-27/96. 

9.  Travel  Dates:  10/24-27/96. 

10.  (a) 


Nature  of  benefit 

(c) 
Type  &  arrrount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkjn 

$237.00 

119.00 
38.92 

2.  Hotel  Room  ... 

3.  Meals  

222.00 

4.  Taxi  

394.92 

222.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  Position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  CONATEL  in  the  21st 
Century. 

4.  Sponsor  o/£ve/Jl;  CONATEL. 

5.  Sponsor  y^dc/ress;  Attn:  Mr.  Jose 
Luis  Avilez  Neiro,  CONATEL,  Comision 
Nacional  de  Telecommunicaciones, 
Venezuela,  Caracas,  Venezuela. 

6.  Location  of  Event:  Caracas, 
Venezuela. 

7.  Employee's  Role:  Consultant 

8.  Dates  of  Event:  02/24-26/97. 

9.  Travel  Dates:  02/23-27/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$691.95 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

2  Hotel  Room  ... 
■)  Meals 

316.00 

4.  Grd.  Trans- 
portation   

1007.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Patrick  f.  Donovan. 
Government  Position:  Deputy  Chief, 

Competitive  Policy  Division.  Common 
Carrier  Bureau. 

3.  Event:  EB A/NEAT  Summer 
Conference. 

4.  Sponsor  of  Event:  Eastern 
Borrowers  Association — EBA. 

5.  Sponsor  Address:  Attn:  Mr.  Ralph 
L.  Frye,  115  12th.  Room  310.  Richmond. 
VA  23219. 

6.  Location  of  Event:  Newport.  Rhode 
Island. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/14-16/96. 

9.  Trave;  Dates.  08/14-15/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

Payment 

■    Check 

Inkmd 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

422.00 
133.50 
66.50 
27.00 

3  Meals 

4  Taxi 

649.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  1997  Winter  Consumer 
Electronics  Show. 

4.  Sponsor  of  Event:  Electronics 
Industries  Association — EIA/Consumer 
Electronics  Manufacturers 
Association — CEMA. 

5.  Sponsor  Address:  Attn:  Mr.  Joe 
Peck.  2500  Wilson  Boulevard. 
Arlington.  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/09-12/97. 

9.  Traveyitates.  01/09-11/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$200.00 

74.00 

3   Meals 

38.00 

4  Taxi 

312.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  Position:  Legal  Advisor 

to  Commissioner.  Susan  Ness. 

3.  Event:  1997  Winter  Consumer 
Electronics  Show. 

4.  Sponsor  of  Event:  Electronics 
Industries  Association — EIA/Consumer 
Electronics  Manufacturers 
Association — CEMA. 

5.  Sponsor  Address:  Attn:  Mr.  G€ury 
Shapiro.  2500  Wilson  Boulevard, 
Arlington.  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/09-12/97. 

9.  Travey  Dates;  01/09-11/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotel  Room  ... 

$214.00 

$190.00 

3  tvleals 

95.00 
11.00 

4.  Parking 

320.00 

190.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  Position:  Chief.  Office  of 

Engineering  &  Technology. 

3.  Event:  1997  Winter  Consumer 
Electronics  Show. 

4.  Sponsor  o/ Event:  Electronics 
Industries  Association — EIA/Consumer 
Electronics  Manufacturers 
Association — CEMA. 

5.  Sponsor  Address:  Attn:  Mr.  Gary 
Shapiro.  2500  Wilson  Boulevard, 
Arlington,  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/09-12/97. 

9.  TraveiDQtes.  01/09-12/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room 

$424.00 

618.84 

3  Meals 

116.00 

4  Fax          

5.50 

5.  Mileage  & 
Parking  

$53.02 

53.02 

1164.34 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Troy  F.  Tanner. 
Government  Position:  Chief,  Policy  & 

Facilities  Branch.  International  Bureau. 

3.  Event:  ENSPTT  Conference. 

4.  Sponsor  of  Event:  ENSPTT. 

5.  Sponsor  Address:  Attn:  Mr.  Jean- 
Pierre  van  Deth.  37-39  Rue  Dareau, 
75675  Paris.  CEDLX  14. 

6.  Location  of  Event:  Paris,  France. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/30/96. 

9.  Travey  Dates:  05/28-06/07/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

-• 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$334.23 

3  Meals 

4  Taxi 

334.23 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michele  Farquhar. 
Government  Position:  Chief,  Wireless 

Telecommunications  Bureau. 

3.  Event:  1996  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman.  1722  Eye  Street.  N.W..  Suite 
300,  Washington,  D.C.  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/17-19/96. 

9.  Travey  Dates.  05/17-19/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkw 

$126.00 

UMI 
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Nature  o>  benefit 

(c) 

Type  &  amount  of 

payment 

Jl 

Check 

In  kind 

2  Hotel  RoofTi  ... 

'$230.00 

3.  MeaPf  

4  Taxi 

126 

230.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  Position:  General 

Counsel,  Office  of  General  Counsel. 

3.  Event:  New  England  Chapter  of  the 
FCBA  Kick  Off  Meeting. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman,  1722  Eye  Street.  N.W..  Suite 
300,  Washington,  D.C.  20006. 

6.  Location  of  Event:  Boston, 
Massachusetts. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/13/96. 

9.  Tmvel  Dates:  11/13/96. 

10.  (a) 


li 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RouTKftrip 
Transportation 

$546.50 

2  Hotel  Room  ... 

3  Meals   

4  Taxi     

546.50 

(b)  Non-Fed  Souite:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kenneth  P.  Moran. 
Government  Position:  Chief, 

Accounting  &  Audits  Division,  Common 
Carrier  Bureau. 

3.  Event:  1996  Frederick  &  Warinner 
Annual  Seminar. 

4.  Sponsor  of  Event:  Frederick  & 
Warinner. 

5.  Sponsor  Address:  Attn:  Ms.  Mary 
Anne  Cummings,  10901  W.  84th 
Terrace,  Suite  101,  Lenexa,  KS  66214- 
1631. 

6.  Location  of  Event:  San 
Antonio  .Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/05-06/96. 

9.  Trove/ £totes.- 12/05-06/96. 

10.  (a) 


Nature  of  benefit 

(C) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$277.00 

140.00 

3.  Meals  

10.00 

4.  Taxi  &  Tele- 
phone   

35.00 

$462.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  S.  Dombrowsky. 
Government  Position:  Electronics 

Engineer,  Wireless  Telecommunications 
Bureau. 

3.  Event:  GTA  Annual  Convention. 

4.  Sponsor  of  Event:  Georgia 
Telephone  Association  -  GTA. 

5.  Sponsor  Address:  Attn:  Mr.  John 
Silk.  1900  Century  Boulevard,  Suite  8, 
Atlanta,  GA  30345. 

6.  Location  of  Event:  Hilton  Head 
Island,  South  Carolina. 

7.  Employee's  Role:  Presenter. 

8.  Dates  of  Event:  06/22-25/96. 

9.  Travel  Dates:  06/24-25/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payn>ent 

Check 

In  Kind 

1.  Roundtrip 
Transportation 

$320.00 

2.  Hotel  Room  ... 

3.  Meals  

160.00 
$66.50 

12.00 

4.  Parking  & 
Telephone 

$78.50 

$480.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Thomas  Stanley. 
Government  Position:  Chief  Engineer, 

Wireless  Telecommunications  Bureau. 

3.  Event:  POWER  '96  Conference. 

4.  Sponsor  of  Event:  Giga  Information 
Group. 

5.  Sponsor  Address:  Attn:  Ms. 
Marlene  A.  Nusbaum. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  10/14-16/96. 

9.  Travel  Dates:  10/13-16/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$1,183.00 

2.  Hotel  Room  ... 

360.00 

3.  Meals  

114.00 

4.  Taxi  

1 ,657.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Elliot  Maxwell. 
Government  Position:  Deputy  Chief, 

Office  of  Plans  &  Policy. 

3.  Event:  Telemedicine  West: 
Conference  &  Exhibition. 

4.  Sponsor  o/£vent;  Global  Business 
Research. 

5.  Sponsor  Address:  Attn:  Mr.  Gary  L. 
Matles,  151  West  19th  Street,  8th  Floor, 
New  York  NY  10011. 

6.  Location  of  Event:  San  Diego, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/11-13/96. 

9.  Travel  Dates:  12/10-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

$1,191.50 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

1,191.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mindel  DeLaTorre. 
Government  Position:  Deputy  Chief, 

Telecom  Division,  International  Bureau. 

3.  Event:  CICOM  '96. 

4.  Sponsor  of  Event:  Grupo  Planner. 

5.  Sponsor  Address:  Attn:  Ms.  Patricia 
L.  de  Luis,  Plaza  del  Marques  de 
Salamanca,  9-1  dcha,  28006  Madrid. 

6.  Location  of  Event:  Madrid,  Spain. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  11/20-21/96. 

9.  Travel  Dates:  11/18-21/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  annxint  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$1,668.95 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

2.  Hotel  Room  ... 

423.00 

3.  Meals  

4.  Taxi  

2  091.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  Brinkman. 
Government  Position:  Associate 

Bureau  Chief,  Wireless, 
Telecommunications  Bureau. 

3.  Event:  SOLUTIONS  '96  Conference. 

4.  Sponsor  of  Event:  GTE 
Telecommunication  Services. 

5.  Sponsor  Address:  Attn:  Mr.  Joe  Paz, 
One  Tamp>a  City  Center,  7th  Floor,  201 
N.  Franklin  St.,  Tampa,  FL  33602. 

6.  Location  of  Event:  St.  Petersburg, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/11-12/96. 

9.  Trove/ Z>ates.  09/10-11/96. 

10.  (a) 


Nature  o(  twnaM 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RoundMp 

1  lanxnif  iim  ff ' 

$700  00 

2.  Hotel  Room  ... 

100  00 

3.  Meats  

$39.00 
11.00 

4.  Taxi  

50.00 

800.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Todd  F.  Silbergeld. 
Government  Position:  Legal  Advisor 

to  Conmiissioner,  Andrew  C.  Barrett. 

3.  Event:  New  Frontiers  in  Utilities- 
Based  Telecommunications. 

4.  Sponsor  of  Event:  International 
Communications  for  Management — 
ICM. 

5.  Sponsor  Address:  Attn:  Alexandra 
B.  Early.  3  Illinois  Center,  303  East 
Wacker  Drive.  Chicago,  IL  60601 

6.  Location  of  Event:  Atlanta,  Georgia 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/14-15/96. 

9.  Travel  Dates:  02/14-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtnp 
Transportatnn 

$373.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

2.  Hotel  Room  ... 

159  00 

3.  Meals  

$42.48 
102.30 

4.  Taxi  

144.78 

532.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Catherine  J.  Kissee- 
Sandoval. 

Government  Position:  Director,  Office 
of  Communications  Business 
Opportunities. 

3.  Event:  Building  an  Effective 
Network  Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Ms. 
Deborah  Johnson,  707  Third  Avenue, 
4th  Floor,  New  York.  NY  10017-4103. 

6.  Location  of  Event:  Chicago,  Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/14/96. 

9.  Travel  Dates:  04/05-18/96. 

10.  (a) 


fMalure  of  ben^ 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$508.35 
72.00 

3.  Meals  

4.  Taxi  

56035 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Troy  F.  Tanner. 
Government  Position:  Chief,  Policy  & 

Facilities  Branch  International  Biu-eau. 

3.  Event:  International  Simple  Resale 
&  Callback  Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Ms.  Sharon 
Gregory,  6th  Floor,  29  Bressenden  Place, 
London  SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/06/96. 

9.  Travel  Dates:  05/28-06/07/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$334  23 

2.  Hotel  Room  ... 

291.08 

3.  Meals  

4.  Taxi  

625  31 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  Stem. 
Government  Position:  Senior  Legal 

Advisor,  International  Bureau. 

3.  Event:  Satellite  Summit  '96. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Ms.  Laura 
S.  Cranham,  6th  Floor,  29  Bressenden 
Place,  London  SWlE  5DR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/24-26/96. 

9.  Travel  Dates:  06/21-26/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anwont  o< 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$742.45 

2.  Hotel  Room  ... 

$249  00 

3.  Me^  

4.  Taxi  

742.45 

249.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Catherine  J.  Kissee- 
Sandoval. 

Government  Position:  Director,  Office 
of  Conmiunications,  Businesj^ 
Opportimities. 

3.  Event:  Teleeongresso  '96 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Mr.  Frank 
J.  Pietrucha,  3  Connel  Drive,  West 
Orange,  NJ. 

6.  Location  of  Event:  Rip  de  Janeiro, 
Brazil. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/27-30/96. 

9.  Trove/ ZJafes.  08/27-09/01/96. 

10.  (a) 


UMI 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

SI  565.00 
510.00 

4.  Taxi  

2075.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Division,  Office  of  General 
Counsel. 

3.  £venf;  Strategic  Interconnection  & 
Competitive  Reselling. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address :  Attn:  Stacey 
Mankoff,  4th  Floor,  708  Third  Avenue, 
New  York,  NY  10017-4103. 

6.  Location  of  Event:  E)ailas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/25-27/96. 

9.  Travel  Dates:  09/24-26/96. 

10.  (a) 


ii 

Nature  of  t}eneM 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

2.  Hotel  Room  ... 

$230.20 
270.00 

3.  Meals  

4.  Taxi  

— 

1 

50020 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  Global  Perspectives  Forum. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Mr.  Hugh 
Roberts,  29  Bressenden  Place,  London 
SWIE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/16-17/96. 

9.  Travel  Dates:  10/17-20/96. 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$1013.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

3.  Meals  

330.00 

4.  Taxi  &  Tele- 
phone   

1343.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Doron  Fertig. 
Government  Position:  Economist, 

Office  of  General  Counsel. 

3.  Event:  Competitive  Costing 
Strategies  for  Local  Exchange  Services. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — OR. 

5.  Sponsor  Address:  Attn:  Mr.  Aram 
Fuchs.  708  Third  Avenue,  4th  Floor, 
New  York,  NY  10017-4103. 

6.  Location  of  Event:  New  Orleans, 
Louisiana. 

7.  Employee'?  Role:  Speaker. 

8.  Dates  of  Event:  10/23-25/96. 

9.  Travel  Dates:  10/24-25/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Traasportation 

2.  Hotel  Room  ... 
3  Meals     



$332.00 
•461.00 

4.  Taxi  &  Tele- 
phone   

.^ 

793.00 

'Amount  is  for  Lodging  &  Meals. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kevin  Werbach. 
Government  Position:  Attorney 

Advisor,  Office  of  Plans  &  Policy. 

3.  Event:  Telecoms  @  The  Internet  n. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address;  Attn:  Izi 
Muraben,  6th  Floor,  29  Bressenden 
Place,  London,  SWlE  5DR. 

6.  Location  of  Event:  Geneva, 
Switzerland. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/28-31/96. 

9.  Travey  Dates:  10/26-31/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundlrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  



$579.00 
755.00 
341.00 

•• 

1.675.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  Shapiro. 
Government  Position:  Assistant  Chief, 

Technology  Mass  Media  Bureau. 

3.  Event:  Global  Digital  Television 
Strategies  Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — DR. 

5.  Sponsor  Address;  Attn:  Ms. 
Mandana  Homayounnejad,  6th  Floor,  29 
Bressenden  Place,  London,  SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  10/28-30/96. 

9.  Travel  Dates:  10/25-30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

3.  Meats  

4.  Taxi  _. 

„„„..„. 

$1294.00 

664.00 

93.00 

2.051.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Commimications 
Conunission. 

2.  Employee:  Thomas  A.  Boasberg. 
Government  Position:  Senior  Legal 

Advisor,  International  Bureau. 

3.  Event:  China  Cable  &  Satellite 
Television  Summit  '96. 

4.  Sponsor  ofEvent:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Ms.  Melissa 
Lefebvre,  20/F  Siu  Ou  Centre,  188 
Lockhort  Road,  Wanchai,  Hong  Kong. 

6.  Location  ofEvent:  Beijing,  China. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  10/2ft-30/96. 

9.  Travel  Dates:  10/25-30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

, 

Check 

In  kind 

l.Roundhip 
Transportation 

$3277.00 
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Nature  o«  benefit 

(c) 

Type  &  amoont  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

400.00 

3.  Meals    

4.  Gfd.  Trane- 
portation 

3677.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  k  Policy. 

3.  Event:  Global  Telecoms  '96 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — EDR. 

5.  Sponsor  Address:  Attn:  Izi 
Muraben,  6th  Floor,  29  Bressenden 
Place,  London  SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/06-08/96. 

9.  Trove/ Dotes.  11/05-06/96. 

10.  (a) 


Nature  o<  t)eoe*t 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundlnp 

Transporlation 
2.  HoM  Room  ... 

S3199.00 
*246.00 

3.  Meats  

4.  Taxi  &  Tete- 
pltone 

344500 

'Amount  Indudes  meals  per  note  on  vouch- 
er. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  Internet  Telephony 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Elizabeth 
James,  6th  Floor,  29  Bressenden  Place, 
London  SWlE  5DR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/03-05/96. 

9.  Trave7  Dates:  12/01-05/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

..— 

$14,00.00 
•738.00 

3.  Meals  

4.  Taxi  &  Tele- 
phone   

2,138.00 

*  Amount  indudes  maais  per  T.  Simmons. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  Pan-Asian  PCS  '97  Summit. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor /Address;  Attn:  Rachel 
Marper,  20/F  Siu  On  Centre,  188 
Lockhart  Road,  Wanchai,  Hong  Kong. 

6.  Location  of  Event:  Hong  Kong. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/28-30/97. 

9.  Travel  Dates:  01/25-29/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anKXjnt  of 

payment 

Check 

mkind 

1.  Roundlnp 
Transportation 

2.  Hotel  Room  ... 

$1,489.95 
396  00 

3.  Meals  

224.00 

4.  Grd.  Trans- 
portation   

2,111.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Donald  K.  Stockdale. 
Governme/if  Position:  Deputy  Chief, 

Policy  &  Program  Planning  Division, 
Common  Carrier  Bureau. 

3.  Event:  Local  Competition  k 
Convergence. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — OR. 

5.  Sponsor  Address:  Attn:  Ms. 
Francesca  Grosso,  60  Bloor  Street  West, 
Suite  1101,  Toronto,  Ontario  M4W  3B8. 

6.  Location  of  Event:  Toronto,  Canada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/30-31/97. 

9.  Travel  Dates:  01/30-31/97. 

10.  (a) 


Nature  of  ben^ 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$289.60 
180.00 

3.  Meals  

4.  Grd.  Trans- 
portatkxi 

460.60 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  Celb. 
Government  Position:  Attorney, 

Common  Carrier  Bureau. 

3.  Event:  Interconnection  '97 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Toni  Pastor, 
6th  Floor,  29  Bressenden  Place,  London 
SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/10-13/97. 

9.  TraveV  Dotes;  02/10-16/97. 
.  (a) 


Natove  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkmd 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$650.00 
500.00 

3.  Meals  

25  00 

4.  Grd.  Trans- 
portatkxi 

65.00 

1 ,240.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  2nd  Annual  Research  & 
Development  in  Communications 
Symposium. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Mr.  Hugh 
Roberts,  Telecoms  &  Technology,  6th 
Floor,  29  Bressenden  Place,  London 
SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/17/97. 

9.  Travel  Dates:  02/15-19/97. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$881.36 

728.00 

3  Meals 

459.00 

4.  Grd.  Trans- 
portation   

150.00 

2218.36 

(b)  lion-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Cecily  Holiday. 
Government  Position:  Chief,  Satellite 

&  Radio  Communication  Division, 
International  Bureau. 

3.  Event:  IBA  Conference. 

4.  Sponsor  o/ Event;  International  Bar 
Association — IBA. 

5.  Sponsor  Address:  Attn:  Rachel 
Youngman,  271  Regent  Street,  London 
WlR  7PA,  England. 

6.  Location  of  Event:  Berlin,  Germany. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/24/96. 

9.  Travel  Dates:  10/19-25/96. 

10.  (a) 


IMature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$718.83 
126.10 

3  Meals 

4.  Parking 

844.93 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Donald  K.  Stockdale. 
Government  Position:  Deputy  Chief, 

Policy  &  Planning,  Division,  Common 
Carrier  Bureau. 

3.  Event:  IBC's  26th  Biennial 
Conference. 

4.  Sponsor  of  Event:  International  Bar 
Association — IBA. 

5.  Sponsor  Address:  Attn:  Ms.  Ruth 
Gibson,  2  Harewood  Place,  London  WlR 
9HB,  England. 

6.  Location  of  Event:  Berlin,  Germany. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/20-25/96. 

9.  Travey  Dates:  10/22-24/96. 

10.  (a) 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$753.25 
268.00 
222.75 

53.68 

3  Meals 

4.  Grd.  Trans- 
portation   

1297.68 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kelly  Cameron. 
Govermnent  Position:  Senior 

Attorney,  International  Bureau 

3.  Event:  Telecommunications  &  EC 
Competition  Law  Conference. 

4.  Sponsor  of  Event:  International 
Business  Communications — IBC. 

5.  Sponsor  Address:  Attn:  Mr.  Anna 
D'Alton,  Gilmoora  House,  57-61 
Mortimer  Street,  London  WIN  8PC. 

6.  Location  of  Event:  Brussels, 
Belgium. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/19-20/96. 

9.  Trave/ Dates;  09/19-20/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$776.05 

75826 

3  Meals         .  .. 

4  Taxi 

- 

1534.31 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  Position:  General 

Coimsel,  Office  of  General  Counsel. 

3.  Event:  Telecommunications 
Business  Environment  Conference. 

4.  Sponsor  of  Event:  International 
Communications  Group — ICG. 

5.  Sponsor  Address:  Attn:  Laxmi 
Mrig,  5555  Preserve  Drive,  Greenwood 
Village,  CO  80121. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/07-08/96. 

9.  Travei  Dates;  01/06-07/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

. — . » 

$483.64 
130.00 

3  Meals  

4.  Taxi  

613.64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  L.  Sieradzki. 
Government  Position:  Chief,  Legal 

Branch,  Common  Carrier  Bureau. 

3.  Event:  Interconnection  Conference. 

4.  Sponsor  of  Event:  International 
Quality  &  Productivity  Center — IQPC. 

5.  Sponsor  Address:  Attn:  Mr.  James 
M.  Sullivan,  257  Park  Avenue  South, 
12th  Floor.  New  York,  NY  10010-7304. 

6.  Location  of  Event:  Rosemont, 
Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/18-20/96. 

9.  Trave/Itates;  09/17-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
7   Hotel  Room 

$961.00 

3  Meals 

$47.50 
17.50 

4  Taxi 

65.00 

961.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  L.  Swanson. 
Government  Position:  Electronic 

Engineer,  International  Bureau. 

3.  Event.  Seminar  on  the  Development 
of  Maritime  Radiocommunications 
Services  in  the  Caribbean  Countries. 

4.  Sponsor  of  Event:  International 
Telecommunication  Union — ITU. 

5.  Sponsor  Address:  Attn:  Jose  Leite 
Pereira-Filho,  Place  des  Nations,  CH- 
1211  Geneva  20,  Switzerland. 

6.  Location  of  Event:  Barbados. 

7.  Employee's  Role:  Lecturer. 

8.  Dates  of  Event:  11/11-20/96. 

9.  Trave/ Dates;  11/10-20/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  anwunt  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$1097.15 

32792 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

830  00 

3.  Meals  

15.15 

4.  Laundry  

$10.00 

1952  30 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  Position:  General 

Counsel. 

3.  Event:  Telecommunications 
Revolution  Seminar. 

4.  Sponsor  of  Event:  Law  Seminars 
International. 

5.  Sponsor  Address:  Attn:  Ms.  H.  Kate 
Johnson,  401  Second  Avenue  South, 
Suite  630,  Seattle,  WA  98104. 

6.  Location  of  Event:  Bellevue, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Events:  03/21-22/96. 

9.  Travel  Dates:  03/21-23/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$658  00 

2.  Hotel  Room  ... 

177  84 

3.  Meals  

20  00 

4.  Taxi  

$69.00 

$69.00 

855.84 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Martin  L.  Stem. 
Government  Position:  Deputy  Chief, 

Competition  Division,  General  Counsel. 

3.  Event:  Telecommunications 
Revolution  Seminar. 

4.  Sponsor  of  Event:  Law  Seminars 
International. 

5.  Sponsor  Address:  Attn:  Ms.  H.  Kate 
Johnson,  401  Second  Avenue  South, 
Suite  630.  Seattle,  WA  98104. 

6.  Location  of  Event:  Bellevue, 
Washington. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  3/21-22/96. 

9.  Travel  Dates:  03/20-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourxJtrip 
TransportaUon 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$177.84 

3.  Meats 

4.  Taxi,  Tele- 
phone &  Shut- 
tle'  

$69.25 
38.60 

5.  Mileage  & 
Parking  

107.85 

177.84 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gregory  L.  Rosston. 
Government  Position:  Deputy  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  Americas  Telecom 
Conference. 

4.  Sponsor  of  Event:  McKinsey  & 
Company. 

5.  Sponsor  Address:  Attn:  Mr. 
Stephen  U.  Stuut,  133  Peachtree  Street, 
N.E.,  Suite  2300,  Atlanta,  GA  30303. 

6.  Location  of  Event:  Coral  Gables, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/06/96. 

9.  Tmvel  Dates:  11/06-07/96. 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$289  80 

2.  Hotel  Room  ... 

77  00 

3.  Meals 

38.00 

4.  Taxi  

404  80 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Govenunent  Position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  MAB  Convention. 

4.  Sponsor  of  Event:  Michigan 
Association  of  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Chris 
Suever,  819  North  Washington  Avenue, 
Lansing,  MI  48906. 

6.  Location  o/ Event.- Pellston, 
Michigan. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/19-21/96. 

9.  Travel  Dates:  08/19-21/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$772.00 

2.  Hotel  Room  ... 

242.00 

3.  Meals  

$104.50 
12.00 

4.  Taxi  

116.50 

1,014.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James.  H.  Quello. 
Government  Position:  Commissioner. 

3.  Event:  MAB  Convention. 

4.  Sponsor  of  Event:  Michigan 
Association  of  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Chris 
Suever,  819  North  Washington  Avenue, 
Lansing,  MI  48906. 

6.  Location  of  Event:  Pellston, 
Michigan. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/19-21/96. 

9.  Trove/ Dates.  08/15-26/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Rourxltrip 
Transportation 

$496.00 

57.00 

124.25 

27.50 

2.  Hotel  Room  ... 

3.  Meals  

$750.00 

4.  Taxi  &  Park- 
ing   

704.75 

750.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  MAB  Convention. 

4.  Sponsor  o/ Event;  Michigan 
Association  of  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Chris 
Suever,  819  North  Washington  Avenue, 
Lansing,  MI  48906. 

6.  Location  of  Event:  Pellston, 
Michigan. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/19-21/96. 

9.  Travel  Dates:  08/19-21/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatnn 

$772.00 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Rcx>m  ... 

242.00 

3  Meals  

$104.50 
42.40 

4.  Taxiij. 

146.90 

1014.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  George  R.  Dillion. 
Government  Position:  Engineering 

Advisor,  Compliance  &  Information 
Bureau. 

3.  Event:  47th  Annual  Mimiesota 
Convention. 

4.  Sponsor  of  Event:  Miimesota 
Broadcasters  Association — MBA. 

5.  Sponsor  Address:  Attn:  Mr.  Jim 
Wychor,  3517  Raleigh  Avenue,  P.O.  Box 
16030,  St.  Louis  Park,  MN  55416-0030. 

6.  Location  of  Event:  Fairmont, 
Miimesota. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  10/03-05/96. 

9.  Tmvel  Dates:  10/02-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourxJtrip 

Transportation 
2  Hotel  Room  .. 

$444.00 

$148.92 

3  Meals 

74.00 

6.10 

99.72 

4.  Grd.  Trans- 
portation   

5.  Car  Rental  & 
Gas  . 

II 

$623.82 

$148.92 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  Shapiro. 
Government  Position:  Assistant  Chief, 

Technology,  Mass  Media  Biu«au. 

3.  Event:  47th  Annual  Minnesota 
Convention. 

4.  Sponsor  o/ Event.  Minnesota 
Broadcasters  Association — MBA. 

5.  Sponsor  Address:  Attn:  Mr.  Jim 
Wychor,  3517  Raleigh  Avenue,  P.O.  Box 
16030,  St.  Louis  Park,  MN  55416-0030. 

6.  Location  of  Event:  Fairmont, 
Miimesota. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/03-05/96. 

9.  Trove/ Dates:  10/03-04/96. 

10.  a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$422.00 

$40.00 

3  Meals 

45.50 
32.50 
81.43 

4.  Grd.  Trans- 
portation   

5.  Car  Rental  & 
Gas 

581.43 

40.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  Midwest  Broadcasters 
Conference. 

4.  Sponsor  of  Event:  Minnesota 
Broadcasters  Association — MBA. 

5.  Sponsor  Address:  Attn:  Mr.  Jim 
Wychor,  3517  Raleigh  Avenue.  P.O.  Box 
16030,  St.  Louis  Park,  MN  55416-0030. 

6.  Location  of  Event:  Bloomington, 
Minnesota. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/27-28/96. 

9.  Trave7  Dates:  01/26-28/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$404.00 

$100.00 

3  luteals 

75.00 
3720 

4.  Grd.  Trans- 
portatk>n 

$51620 

$100.00 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  y4gency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  J.  Marcus. 
Government  Position:  Assistance 

Chief,  Technology,  Office  of  Engineering 
&  Technology. 

3.  Event:  High  Performance  Hand- 
Held  Radios  Meeting. 

4.  Sponsor  of  Event:  Microelectronics 
&  Computer  Technology  Corporation — 
MCC. 

5.  Sponsor  Address:  Attn:  Mr.  Blair 
Leiner,  3500  West  Balcones  Center 
Drive,  Austin,  TX  78759-6505. 

6.  Location  of  Event:  Sunnyvale, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/20/96. 

9.  Travel  Dates:  09/19-20/96. 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

- 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

S304.00 

293.46 

3  Meals 

30.00 

4.  Parking  & 
Mileage     

63.80 

63.80 

627.46 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Division,  Office  of  General 
Counsel. 

3.  Event:  NAAG  Antitrust  Seminar. 

4.  Sponsor  of  Event:  National 
Association  of  Attorneys  General — 
NAAG. 

5.  Sponsor  i^ddress:  Attn:  Ms.  Emily 
B.  Myers,  444  North  Capitol  Street, 
Suite  339,  Washington.  D.C.  20001. 

6.  Location  of  Event:  Seattle, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/18-20/96. 

9.  Travel  Dates:  09/18-20/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room   .. 

$500.00 

320.00 

3  Meals 

$29.50 
85.35 

4.  Taxi  &  Tele- 
phone   

114.85 

820.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Beverly  G.  Baker. 
Government  Position:  Chief, 

Compliance  &  Information  Bureau. 

3.  Event:  NAB  "96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W.. 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trove/ Dotes:  04/14-20/96. 

10.  (a) 


J  2  "Ml 
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— 

Nature  of  benefit 

(c) 
Type  &  amount  of  pay- 
ment 

(a)  Nature  of 
benefit 

(c) 
Type  &  amount  of  pay- 
ment 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

in  kind 

Check 

in  kind 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

$224.00 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

5.  Telephone  & 
Laundry 

$228.00 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Telephone  & 
Other  Charges 

5.  Taxi  

$226.00 

2.  Hotel  Room  ... 

$220.32 
9.90 

3.75 

293.76 

S220  32 

3.  Meals  

161.50 
18.00 

119.00 

37.98 

4.  Telephone  & 

96!bb 

Other  Charges 

58.88 

390.79 

5.  Taxi  

72.00 

320.00 

233.97 

407.50 

L        „ 

352.64 

417.00 

649.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  L.  Baker. 
Government  Position:  Attorney,  Mass 

Media  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street.  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trove/ Dates:  04/12-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 
Type  4  amount  of  pay- 
ment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$224.00 

2  Hotel  Room  ... 

$440  64 

3.  Meals  

4.  Other 
Charges 

5.  Taxi  

212.50 

47.73 
23.45 

70.00 

506.50^ 

511.82 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency;  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  NAB  '96. 

4.  Sponsor  o/£ve/it;  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street,  N.W., 
Washington.  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trove/ Dates;  04/13-17/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  F.  Cleveland. 
Government  Position:  Physical 

Scientist,  Office  of  Engineering  & 
Technology. 

3.  Event;  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trove/ £to(es:  04/14-18/96. 

10.  (a) 


(a)  htature  of 
benefit 

(c) 
Type  &  amount  of  pay- 
ment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$228.00 

2.  Hotel  Room  ... 

293  76 

3.  Meals  

161.50 

4.  Other 
Charges 

4.00 

5.  Taxi  

52.00 

441.50 

297.76 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Julius  G«nachowski. 
Government  Position:  Counsel  to 

Chairman  Reed  E.  Hundt. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event.  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  TravefDates:  04/15-18/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  ]ack  W.  Gravely. 
Govemmenf  Position:  Director,  Office 

Workplace  Diversity. 

3.  Event.  NAB  '96. 

4.  Sponsor  of  Event  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/15-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

'Check 

In  kind 

1.  Roundtrip 
Transportatkm 

$225.00 

2.  Hotel  Room  ... 

$183  60 

3.  Meals  

4.  Other 
Charges 

68.M 

6.15 
31.60 

5.  Taxi  

39.00 

332.00 

221.35 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  D.  Greenberg. 
Government  Position:  Electronics 

Engineer,  Mass  Media  Bureau. 

3.  Event  NAB  '96. 

4.  Sponsor  of  Event  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/13-18/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Nature  of  twnefit 

(0 

Type  &  amount  of 

payment 

Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

II 

Check 

In  l(ind 

Check 

InkirxJ 

Check 

In  kind 

1 .  RourxWrip 
Transportation 

$296.00 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

5.  Other 
Charges 

$112.00 

51.00 
36.00 

1 .  Roundtnp 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

$227.00 

2.  Hotel  Room  ... 

$367.20 
43.02 

14.04 

$73.44 

$293.76 

3.  Meals  

209.00 

4.  Other 

4.  Ta»  

95.00 

2.W 

67.95 

5.  Taxi  . 

66!b6 

322.00 

295.76 

571.00 

424.26 

199.00 

141.39 

(b)  Non-Fed  Source:  Same 

as  No.  4. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Scott  B.  Harris. 
Government  Position:  Chief, 

International  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street.  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Ttnvel  Dates:  04/16-18/96. 

10.  (a) 


(c) 


Nature  of  t>enefit 

1  ype  &  anwuni  oi 
payment 

Check 

In  kind 

1 .  Roundlrip 
Transportation 

2.  Hotel  Room  ... 

$224.00 

$146.88 

3.  Meals  

4.  Taxi,  Parking 
&  Mileage  

5.  Fax  &  Tele- 
phone   

85.00 
71.60 

9.64 

74.77 

380.60 

231.29 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Reed  E.  Hundt. 
Government  Position:  Chainnan. 

3.  Event:  NAB  '96. 

4.  Sponsor  o/ Event;  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Tnave/ Dates.  04/16-17/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Government  Position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trave/ Dotes:  04/14-1 7/96. 

10.  (a) 


Commission. 

2.  Employee:  Barbara  A.  Kreisman. 
Government  Position:  Chief,  Video 

Services  Division,  Mass  Media  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W.. 
Washington,  D.C.  2003&-2891. 

6.  Location  of  Event:  Cas  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/15-17/96. 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
TransportatKjn 

2.  Hotel  Room  ... 

3.  Meais  

$224.00 

119.00 
20.00 

220.32 

4.  Taxi  

363.00 

220.32 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$226.00 

2.  Hotel  Room  ... 

$146.88 

3.  Meats  

4.  Taxi  

BBJOO 
97.50 

20^3 

408.50 

167.11 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Renee  Licht. 
Government  Position:  Deputy  Chief. 

Mass  Media  Bureau, 
(b)  Non-Fed  Source:  Same  as  No.  4.  3  Event:  NAB  '96. 

1.  Agency:  Federal  Communications  4.  Sponsor  of  Event:  National 
Commission.                                                   Association  of  Broadcasters — NAB. 

2.  Employee:  William  E.  Kennard.  5.  Sponsor  Address:  Attn:  Karen 
Government  Position:  General                   Fullum,  1 771  N  Street.  N. W. , 

QQjjyjggj  Washington.  D.C.  20036-2891. 

3.  Event:  NAB  '96.  Ne'vadT"'"''"'  °^^'''"'''  ^  ^^''' 

4.  Sponsor  of  Event:  National  7  Employee's  Role:  Speaker. 
Association  of  Broadcasters— NAB.  g  Dates  of  Event:  04/15-18/96. 

5.  Sponsor  Address:  Attn:  Karen  9.  Travel  Dates:  04/14-16/96. 
Fullum.  1771  N  Street,  N.W..  10.  (a) 

Washington.  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trave/ Dates.  04/14-17/96. 

10.  (a) 


Nature  of  benefrt 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$224.00 

■^O"")*: 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Notices 


Nature  o(  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hote)  Room  ... 

$148.00 

3.  Meals  

4.  Taxi  &  Mile- 
age   

5.  Ottier 
Charges  

85.00 
100.50 

20.86 

35.39 

409.50 

204.25 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Frank  M.  Lucia. 
Government  Position:  Chief. 

Emergency  Communications 
Compliance  &  Information  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
FuUum.  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/14-16/96. 

10.  (a) 


r<Mure  Of  benefit 

(c) 

Type  &  amount  of 

payment 

Oieck 

In  kind 

1.  Roundlnp 

S290.00 

2.  Molei  nOOTR  ... 

$370  00 

3.Me^  

195.00 

87.60 
17.00 

4.  Pwking& 
Mileage  

5.  Taxi  

590.10 

370.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  )ane  E.  Mago. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Rachel!  B. 
Chong. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address;  Attn:  Karen 
FuUum.  1771  N  Street,  N.W.. 
Washington,  DC.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/13-17/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  A  amount  of 

payment 

Crieck 

In  kind 

1.  Roundtrip 
Transportation 

$228.00 

2.  Hotel  Room  ... 

$293.76 

3.  Meals  

161.50 
62.00 

4.  Taxi  &  Mile- 
age   

5.  Telephone 

32  68 

451.50 

326.44 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commissioner. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  04/15-18/96. 

9.  Trove/ Dates:  04/14-17/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$224.00 

2.  Hotel  Room  ... 

$220.32 

3.  Meals  

4.  Taxi  

110.50 

42.80 

5.  Omer 
Charges 

8.50 

334.50 

271.62 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Maureen  A.  O'Connell. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quello. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Trnve/Itotes.  04/15-17/96. 

10.  (a) 


r^tature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$293.00 

2.  Hotel  Room  ... 

$146.88 

3.  Meals  

76.50 
131.13 

4.  Taxi  &  Tale- 
phone  

5.  Other 
Charges 

13  13 

500.63 

160.01 

(b)  Non-Fed  Source:  Same  as  No.  4 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  Position:  Commissioner. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  ^Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington.  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/13-17/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  aiTKMjnt  of 

payment 

Check 

mkind 

1.  Roundlnp 
Transportation 

$228.00 

2.  Hotel  Room  ... 

$802.88 

3.  Meals  

4.  Taxi  

153.00 
48.00 

30.25 

5.  Movie  & 

Newspaper  .... 

43  05 

6.  Telephone 

19.24 

23.12 

448.24 

909.30 

(b)  Non-Fed  Source:  Same  as  No.  4 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  Shapiro. 
Government  Position:  Assistant  Chief, 

Technology  Policy,  Mass  Media  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street.  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travel  Dates:  04/14-1 7/96. 

10.  (a) 


UMI 
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Nature  of  benefit 

(c) 

Type  &  arrraunt  of 

payment 

feature  of  tMnefit 

(c) 

Type  &  amount  of 

payment 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

Check 

In  kind 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2    Hotel  Prvun 

$233.00 

1.  Roundtrip 
Transportatjon 

2.  Hotel  Room  ... 

3.  Meals  

4.  Other 
Charges 

3.    1  oXI    ■•■•••••••••••^ 

$232.00 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Parking  & 
Mileage 

$224.00 

$220.32 
26.76 

$293.76 
34.70 

11.50 

$293.76 

3  Meals 

119.00 
112.50 

153.00 
62.00 

11.77 

4  Taxi  . 

5  Ottter 

M 

9.64 

ChanM— 

50.00 

5.  Teleptione 

12.35 

! 

.464.50 

256.92 

282.00 

339.96 

439.00 

317.88 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street.  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Titive;  Dates;  04/13-17/96. 

10.  (a) 


Nature  pf  bmefit 

II 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$224.00 

$293.76 

3.  IMeals  

4.  Taxi  &  Park- 
ing   

5.  Other 
Ctiaraes 

144.50 
52.00 

13.38 

26.00 

420.50 

333.14 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Andrew  C. 
Barrett. 

3.  Event:  NAB  '96. 

4.  Sponsor  o/ Event;  National   '^ 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington.  DC.  20036-2891. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  04/15-18/96. 

9.  Trove/ Dates;  04/13-17/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Govemmenf  Position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  NAB  '96. 

4.  Sponsor  o/Even(;  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Tmvel  Dates:  04/14-18/96. 

10.  (a) 


Nature  of  tjenefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Traasportation 

2.  Hotel  Room  ... 

3.  Meals  

4  Taxi  

$230.00 

$293.76 
161.50 

230.M 

455.26 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  NAB  '96. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  flo/e;  Panelist. 

8.  Dates  of  Event:  04/15-18/96. 

9.  Travey  Dates;  04/13-17/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Beverly  G.  Baker. 
Government  Position:  Chief, 

Compliance  &  Information  Bureau. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
FuUimi.  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles,. 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Trave/ Dotes;  10/10-11/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  ftoundtrip 

Transportation 
2  Hotel  Room 

$543.00 

$90.06 

38.00 

109.00 

3  Meals 

4  Taxi 

780.00 

« 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Linda  B.  Blair. 
Government  Position:  Chief.  Audio 

Services  Division,  Mass  Media  Bureau. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W. 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Travel  Dates:  10/10-11/96 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  4  amoont  of 

payment 

Check 

In  Kind 

1.  Roundtnp 
Transportation 

$199.00 

2.  Hotel  Room  ... 

$270.18 

3.  Meals  

142.50 
15.00 
90.00 

4.  Telephone 

5.  Taxi  

446.50 

270.18 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Charles  W.  Keiley. 
Government  Position:  Chief, 

Enforcement  Division  Mass  Media 
Bureau. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
FuUum.  1771  N  Street,  N.W. 
Washington.  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Travel  Dates:  10/10-12/96 

10.  (a) 


Nature  o(  Benefit 

(c) 

Type  &  amount  ol 

payment 

Check 

In  kind 

1.  Roundtrip 
TransportatHXi 

$199.00 

2.  Hotel  Room  ... 

$27018 

3.  Meate  

133.00 
20.50 

4.  Taxi  

352.50 

270.18 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Govemjnent  Position:  General 

Counsel. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street.  N.W.. 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Travel  Dates:  10/09-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$199.00 

3.  IMeals  

4.  Taxi 

91.00 

290.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Govermnenf  Position:  Commissioner. 

3.  Eve/If.-  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street.  N.W.. 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Travel  Dates:  10/10-11/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anriount  of 

payment 

Check 

Inland 

1.  Roundtrip 
Transportation 

$199.00 

2.  Hotel  Room  ... 

$90  06 

3.  Meals  

66.50 
37.00 

4.  Taxi  

302.50 

90.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  Position:  Commissioner. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address.- Attn:  Karm 
Fullum.  1771  N  Street,  N.W., 
Washington,  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Travel  Dates:  10/09-11/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkm 

2.  Hotel  Room  ... 

$190.00 
194.00 

~ 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

3.  Meals  

95.00 
133.09 

4.  Taxi  &  Tele- 
phone   

621.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum.  1771  N  Street.  N.W.. 
Washington.  D.C.  20036-2891. 

6.  Location  of  Event:  Los  Angeles. 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Trave/ Dates.  10/09-12/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatk>n 

$199.00 

2.  Hotel  Room  ... 

$270.18 

3.  Meals  

133.00 
52.40 

4.  Parking  & 
Mileage 

384.40 

270.18 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Anita  L.  Wallgren. 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  Attn:  Karen 
Fullum,  1771  N  Street,  N.W., 
Washington.  D.C.  2003&-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-12/96. 

9.  Trave7  Dates:  10/10-11/96. 

10.  (a) 


Nature  of  benefit 


1.  Roundtrip 
Transportatkxi 


(c) 

Type  &  amount  of 

payment 


Check 


$199.00 


In  kind 
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Nature  of  benefit 

II 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$90.06 

3.  Meals ' 

66.50 
44.00 

4.  Taxi  .- 

309.50 

90.06 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  George  R.  Dillon. 
Government  Position:  Engineering 

Advisor,  Compliance  &  Information 
Bureau. 

3.  Event:  NMEA  Northeast  Regional 
Meeting. 

4.  Sponsor  of  Event:  National  Marine 
Electronics  Association — NMEA. 

5.  Sponsor  Address:  Attn:  Ms.  Cindy 
Ensley,  P.O.  Box  3435,  New  Bern,  NC 
28564-3435. 

6.  Location  of  Event:  Boston, 
Massachusetts. 

7.  Employee's  Role:  Participant 

8.  Dates  of  Event:  10/18/96. 

9.  Tnivei  Dates;  10/17-19/96. 

10.  (a) 


Nature  0  benefit: 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$168.00 

195.26 

63.75 

38.40 
11.00 

3.  Meals  

4.  Grd.  Trans- 
portation   

5.  Telephone 

II 

476.41 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  George  Dillon. 
Government  Position:  Engineering 

Advisor,  Compliance  &  Information 
Bureau. 

3.  Event:  1996  NMEA  Annual 
Convention. 

4.  Sponsor  of  Event:  National  Marine 
Electronics  Association — NMEA. 

5.  Sponsor /Idc/ress;  Attn:  Ms.  Cindy 
Ensley,  P.O.  Box  3435,  New  Bern,  NC 
28564-3435. 

6.  Location  of  Event:  Fort  Lauderdale, 
Florida. 

7.  Employee's  Role:  Participant. 

8.  Dates  of  Event:  11/06-09/96. 

9.  Trovei  Dates;  11/07-09/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$376.00 

2.  Hotel  Room  ... 

$197.58 

3  Meals       

61.50 
99.17 

4.  Grd.  Trans- 
portation   

536.67 

197.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roger  S.  Noel. 
Government  Position:  Senior 

Engineer,  Wireless  Telecommunications 
Bureau. 

3.  Event:  1996  NMEA  Annual 
Convention. 

4.  Sponsor  of  Event:  National  Marine 
Electronics  Association — NMEA. 

5.  Sponsor  Address;  Attn:  Ms.  Cindy 
Ensley,  P.O.  Box  3435,  New  Bern,  NC 
28564-3435. 

6.  Location  of  Event:  Fort  Lauderdale, 
Florida. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  11/06-09/96. 

9.  Travel  Dates:  11/07-09/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$447.00 

SI  97.58 

3  Meals 

58.50 
17.10 

4.  Grd.  Trans- 
portation   

522.60 

197.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  1996  NAP  ABA  Convention. 

4.  Sponsor  of  Event:  National  Asian 
Pacific  American  Bar  Association — 
NAP  ABA. 

5.  Sponsor  Address:  Attn:  Mr.  Paul  H. 
Chan,  1525  Sherman  Street,  5th  Floor, 
Denver,  CO  80203. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/15/96. 

9.  Trave;  Dbtes;  11/14-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$363.00 

123.40 

3.  Meais  

4.  Taxi  

486.40 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Elizabeth  Lyle. 
Government  Position:  Senior  Legal 

Advisor,  Wireless  Telecommunications 
Bureau. 

3.  Event:  22nd  Annual  Conference. 

4.  Sponsor  of  Event:  National 
Association  of  Radio  Reading  Services — 
NARRS. 

5.  Sponsor  Address:  Attn:  David 
Andrews,  Communication  Center,  State 
Services  for  the  Blind,  2200  University 
Avenue  West  #240,  St.  Paul,  MN  55114- 
1840. 

6.  Location  of  Event:  Roanoke, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/06-08/96. 

9.  Travel  Dates:  06/07/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  an>ount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$397.20 

3  Meals  

10.00 

4.  Taxi  

$14.00 

14.00 

407.20 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  Position:  Chief  of  Staff  to 

Chairman  Reed  E.  Hundt. 

3.  Event:  NATAS  Board  Meeting. 

4.  Sponsor  of  Event:  National 
Academy  of  TV  Arts  &  Sciences — 
NATAS. 

5.  Sponsor  Address:  111  West  57th 
Street,  Suite  1120,  New  York,  NY  10019. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/01/95. 

9.  Travel  Dates:  12/01/95. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  o( 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$417.00 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

417.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Catherine  J.  Kissee- 
Sandoval. 

Government  Position:  Director,  Office 
of  Communications  Business 
Opportunity. 

3.  Event:  NAWI  Roadshow. 

4.  Sponsor  of  Event:  North  American 
Wireless— NAWI. 

5.  Sponsor  Address:  Attn:  Cabrielle 
Sherb,  1919  Gallows  Road,  Suite  950, 
Vienna,  VA  22182. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09/95. 

9.  Trave7£tates;  11/06-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transporlatkw 

$336  00 

2.  Hotel  Room  ... 

513  00 

3.  IMeals  

$161.50 
56.00 

4.  Ground  Trars- 
portation 

217.50 

849.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Government  Position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  1996  NBACA  National 
Convention. 

4.  Sponsor  of  Event:  National 
Broadcast  Association  for  Community 
Affairs— NBACA. 

5.  Sponsor  Address:  Attn:  Mr.  Bob 
Armstrong,  1200  19th  Street,  N.W., 
Suite  300,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Houston,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/24/96. 

9.  Travel  Dates:  10/23-24/96. 

10.  (a) 


Nature  of  benefit 

Ic) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$459.00 

2.  Hotel  Room  ... 

$7900 

3.  Meals  

59.50 
33.50 

40.74 

4.  Taxi  

5.  Mileage  & 
Parking  

592.74 

79.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  Casserly. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Susan  Ness. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates;  04/30-05/01/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$217.00 

2.  Hotel  Room  ... 

$97  00 

3.  Meals  

76  00 

4.  Grd.  Trans- 
portation   

28.60 
22.00 

5.  Telephone 

267.60 

173.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jackie  E.  Chomey. 
Government  Position:  Legal  Advisor 

to  Chairman  Reed  E.  Hundt. 

3.  Event:  NCTA  45th  Aimual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event.  04/28-05/01/96. 

9.  Travel  Dates:  04/2a-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$218.00 

2.  Hotel  Room  ... 

$307.80 

3.  Meals  

4.  Grd.  Trans- 
portation   

123.50 
28.00 

44.44 

5.  Telephone 

118  30 

6.  Miscellaneous 

23  60 

369.50 

494.14 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  P.  McManus. 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Gina 
Thomerson,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event  04/28-05/01/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$217.00 

2.  Hotel  Room  ... 

$291  00 

3.  Meats  

11400 

4.  Parking 

40.00 

257.00 

405.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commissioner. 

3.  Event  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Gina 
Thomerson,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event  04/28-05/01/96. 

9.  Travey  Dates:  04/28-30/96. 

10.  (a) 


UMI 


i-ed.  rai   K-i'ister  /  Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Notices 


32801 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

1 

Ctieck 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$217.00 

$194.00 

3  Meals  

104.50 

4.  Parkinj 

71.00 

288.00 

298.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Linda  B.  Dubroof. 
Government  Position:  Deputy  Chief, 

Network  Services  Division,  Common 
Carrier  Bureau. 

3.  Event:  Interstate  TRS  Advisory 
Council  &  NASRA  Meeting. 

4.  Sponsor  of  Event:  National 
Exchange  Carrier  Association — NECA. 

5.  Sponsor  Address:  Attn:  Mr.  Joseph 
A.  Douglas,  100  South  Jefferson  Road, 
Whippany.NJ  07981. 

6.  Location  of  Event:  Kansas  City, 
Kansas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event.  09/16-18/96. 

9.  Tmvel  Dates:  09/16-18/96. 

10.  (a) 


Nature 

3f  tienefit 

(c) 

Type  &  amount  of 

paynr>ent 

1 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$356.00 

260.00 

85.00 

88.75 

3  Meals 

4.  Taxi  &  Tele- 
phonf* 

■^    

789.75 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  L.  Firth. 
Government  Position:  Attorney, 

Networfc  Services  Division,  Conmion 
Carrier  Bureau. 

3.  Event:  Interstate  TRS  Advisory 
Council  &  NASRA  Meeting. 

4.  Sponsor  of  Event:  National 
Exchange  Carrier  Association — NECA. 

5.  Sponsor  Address:  Attn:  Mr.  Joseph 
A.  Douglas,  100  South  Jefferson  Road, 
Whippany,NJ  07981. 

6.  Location  of  Event:  Kansas  City, 
Kansas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/16-18/96. 

9.  Thive/ Dates;  09/16-18/96. 

10.  (a) 


Nature  of  tienefit 

(c) 
Type  &  amount  of  pay- 
ment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room 

$356.00 
63.00 
85.00 
12.00 

3  Meals 

4  Taxi 

516.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  NECTA  Annual  Meeting. 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association — NECTA. 

5.  Sponsor  Address:  Attn:  Mr. 
William  D.  Durand,  100  Grandview 
Road,  suite  201,  Braintree,  MA  02184. 

6.  Location  of  Event:  Bethel,  Maine. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/06-08/97. 

9.  Travel  Dates:  02/06-08/97. 

10.  (a) 


Nature  of  tjenefit 

(c) 
Type  &  amount  of  pay- 
ment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$330.00 

$650.00 

3  Meals 

4  Taxi 

38.00 

368.00 

650.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Edythe  Wise. 
Government  Position:  Assistant  Chief, 

Enforcement  Mass  Media  Bureau. 

3.  Event:  October  Aimual  Meeting  of 
the  NJBA. 

4.  Sponsor  of  Event:  New  Jersey 
Broadcasters  Association — NJBA. 

5.  Sponsor  Address:  Attn:  Mr.  Philip 
H.  Roberts,  7  Centre  Drive,  Suite  One, 
Jamesbui^,  NJ  08831-1565. 

6.  Location  of  Event:  Newark,  New 
Jersey. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/23/96. 

9.  Travel  Dates:  10/23/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$384.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2  Hotel  Room 

3.  Meals  

4  Taxi       

$28.50 
42.00 

70.50 

384.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  McMaster. 
Government  Position:  Industry 

Economist,  Common  Carrier  Bureau. 

3.  Event:  1996  DMS  Signaling 
Transfer  Point  User  Forum. 

4.  Sponsor  of  Event:  Northern 
Telecom— NORTEL. 

5.  Sponsor  Address:  Attn:  Dan  Kidd, 
4001  E.  Chapel  Hill-Nelson  Hwy.,  P.O. 
Box  13010,  Research  Triangle  Park,  NC 
27709-3010. 

6.  Location  of  Event:  Quebec,  Canada. 

7.  Employee's  Role:  Speaker. 

8.  Dateis  of  Event:  09/08-11/96. 

9.  Trove/  Dates:  09/08-09/96. 

10.  (a) 


l»4ature  of  benefit 

(c) 

Type  &  arTKXjnt  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  .. 

$506.00 

100.00 

3  Meals 

50.00 

4.  Grd.  Trans- 
portation   

$45.00 

45.00 

656.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  OAB  Convention. 

4.  Sponsor  of  Event:  Ohio  Association 
of  Broadcasters — OAB. 

5.  Sponsor  Address:  Attn:  Dale  V. 
Bring,  88  East  Broad  Street,  Suite  1780, 
Columbus,  OH  43215. 

6.  Location  o/ Event;  Columbus,  Ohio. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/20/96. 

9.  Travel  Dates:  ll/l»-20/96. 

10.  (a) 


Nature  of  benefit 


1.  Rourxltrip 
Transportatkw 


(c) 

Type  &  anrount  of 

payment 


Check 


In  kind 


$510.00 


Nature  of  tjenefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

69  00 

3.  Meals  

$45.00 
31.00 

4.  Taxi  

76.00 

579.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commissioner. 

3.  Event:  OAB  Winter  Convention  '96. 

4.  Sponsor  of  Event:  Oklahoma 
Association  of  Broadcasters — OAB. 

5.  Sponsor  Address:  6520  N.  Western, 
Suite  104,  Oklahoma  City,  OK  73116. 

6.  Location  of  Event:  Oklahoma  City, 
Oklahoma. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/15-17/96. 

9.  Traveyitotes;  02/15-17/96. 

10.  (a) 


Nature  of  tsenefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$407.00 

2.  Hotel  Room  ... 

$76  16 

3.  Meals  

4.  Taxi  

39.00 
25.00 

7.73 

471.00 

83.89 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  B.  Muleta. 
Government  Position:  Chief, 

Enforcement  Common  Carrier  Bureau. 

3.  Event:  Operator  Services:  Turning 
Point  '96  Conference. 

4.  Sponsor  of  Event:  The  Pelorus 
Group. 

5.  Sponsor  Address:  Attn:  Mr. 
Michael  J.  Sullivan,  Fallone  Professional 
Center,  33  Second  Street,  Suite  J, 
Raritan,  NJ  08869. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/29-30/96. 

9.  Travel  Dates:  10/29-30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$101  00 

2.  Hotel  Room  ... 

120  50 

3.  Meats  

$34.00 

30.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

4.  Grd.  Trans- 
portation   

5.  Telephone 

28.40 
3.00 

~ 

65.40 

251.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  8t  Policy. 

3.  Event:  Talking  Net  Conference. 

4.  Sponsor  of  Event:  Pulver  Company 
Inc. 

5.  Sponsor  ./Address;  Attn:  Mr.  Tim 
Jackson,  63  Artesian  Road,  London  W2 
5DB. 

6.  Location  of  Event:  New  York,  New 
York. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/10-11/96. 

9.  Travel  Dates:  09/11/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$352.00 

3.  Meals  

4.  Parking 

352  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  Donald  H.  Gips. 
Government  Position:  Chief. 

International  Bureau. 

3.  Event:  SBCA's  National 
Convention. 

4.  Sponsor  of  Event:  Satellite 
Broadcasting  &  Communications 
Association — SBCA. 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  R.  Paul,  225  Reinekers  Lane, 
Suite  600,  Alexandria.  VA  22314. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  08/15-17/96. 

9.  Travel  Dates:  08/15-16/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  Amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$431.60 

Nature  of  benefit 

(c) 

Type  &  Amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

139  19 

3.  Meals  

$51.00 
74.00 

4.  Taxi 

125.00 

570.79 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  R.  Alan  Stillwell. 
Government  Position:  Industry 

Economist,  Office  of  Engineering  & 
Technology. 

3.  Event:  SBCA's  National 
Convention. 

4.  Sponsor  of  Event:  Satellite 
Broadcasting  &  Communications 
Association — SBCA. 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  R.  Paul,  225  Reinekers  Lane, 
Suite  600,  Alexandria,  VA  22314. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/15-17/96. 

9.  Trave/ Dates;  08/15-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  Amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$273.90 
417  57 

3.  Meals  

$110.50 

26.00 

4.75 

4.  Taxi  

5.  Telephone 

141.25 

691.47 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mark  L.  Keam. 
Government  position:  Attorney, 

Enforcement  Division,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Wireless  Buildout 
Conference. 

4.  Sponsor  of  Event:  Shorecliff, 
Communications  International. 

5.  Sponsor  Address:  Attn:  Ms.  Susan 
S.  Pepe,  34127  Pacific  Coast  Highway, 
Suite  C,  Dana  Point.  CA  92629. 

6.  Location  of  Event:  Chicago,  Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/14-15/96. 

9.  Trave7  Dates:  10/14-16/96. 

10.  (a) 
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It 

h4ature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

10.  (a) 

1.  Roundlrip 
Transportation 

2.  Hotel  Room  ... 

$299.00 
208.00 

3.  Meals  

114.00 

4.  Taxi  -.... 

621.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Stephen  Markendorff. 
Government  position:  Chief 

Broadband  Branch,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Wireless  Buildout 
ConfereoQce. 

4.  Sponsor  of  Event:  ShoreclifF, 
Communications  International. 

5.  Sponsor  Address:  Attn:  Ms.  Susan 
S.  Pepe,  34127  Pacific  Coast  Highway, 
Suite  C,  Dana  Point,  CA  92629. 

6.  Location  of  Event:  Colorado 
Springs,  Colorado. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  10/28-29/96. 

9.  Travel  Dates:  10/28-29/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transporiatior 

2.  Hotel  Room  ... 

$207.00 
185.00 

3.  Meals    

$45.50 

43.00 
5.00 

4.  Gtd.  Trans- 
pofMifSi 

5.  TBteohonB 

" 

93.50 

392.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Stephen  Markendorff. 
Government  Position:  Chief, 

Broadband  Branch,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Wireless  Buildout 
Conference. 

Sponsor  of  Event:  Shorecliff 
Communications  International. 

5.  Sponsor  Address:  Attn:  Ms.  Susan 
S.  Pepe,  34127  Pacific  Coast  Highway, 
Suite  C,  Dana  Point,  CA  92629. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  12/02-03/96. 

9.  Travel  Dates:  12/02-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatton 
2  Hotel  Room  ... 

$1,266.00 
294.00 

3  Meals     

$76.00 

65.60 
5.00 

4.  Grd.  Trans- 
portation   

5.  Telephone 

146.60 

1,560.00 

(b)  Non-Fed  Source:  Same  as  No  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Stephen  Markendorff. 
Government  Position:  Chief, 

Broadband  Branch,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Wireless  Buildout 
Conference. 

4.  Sponsor  of  Event:  Shorecliff 
Communications  International. 

5.  Sponsor  Address:  Attn:  Ms.  Susan 
S.  Pepe,  34127  Pacific  Coast  Highway, 
Suite  C.  Dana  Point,  CA  92629. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  01/22-23/97. 

9.  Travel  Dates:  01/22-23/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundlrip 

Transpo«iatk)n 
2  Hotel  Room  ... 

$159.00 

185.00 

3.  Meals  

$51.00 

44.00 
3.00 

4.  Grd.  Trans- 

poftatkMi 

9.  lOMpnons  ..... 



98.00 

344.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Michael  L.  Lance. 
Govenune/Jt  Position:  Senior 

Engineer.  Engineering  k  Technical 
Services  Division,  Cable  Services 
Bureau. 

3.  Event:  Cable-Tec  Expo  '96. 

4.  Sponsor  of  Event:  Society  Cable 
Telecommunications  Engineers — SCTE. 

5.  Sponsor  Address:  Attn:  Mr. 
William  W.  Riker,  140  Philips  Road, 
Exton,  PA  19341-1318. 

6.  Location  of  Event:  Nashville, 
Teimessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/11-12/96. 

9.  Travey  Dotes.  06/09-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$151.00 

2.  Hotel  Room  ... 

$396.00 

3.  Meals  

4.  Grd.  Trans- 
portatkw 

144.50 
82.40 

377.90 

396.x 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 
'  2.  Employee:  Priya  Shrinivasan. 

Government  Position:  Staff  Engineer, 
Engineering  &  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  Cable-Tec  Expo  '96. 

4.  Sponsor  of  Event:  Society  Cable 
Telecommunications  Engineers — SCTE. 

5.  Sponsor  Address:  Attn:  Mr. 
William  W.  Riker.  140  Philips  Road, 
Exton,  PA  19341-1318. 

6.  Location  of  Event:  Nashville, 
Teimessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/11-12/96. 

9.  Travel  Dates:  06/09-13/96. 

10.  (a) 


Nature  of  benem 

(c) 

Type&  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  HoM  Room  ... 

$151.00 

$396.00 

1  Mnlt 

153.00 

57.16 

4.  Grd.  Tran*. 
portation 

......■■.»——».— 

361.16 

386.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  John  P.  Wong. 
Government  Position:  Chief, 

Engineering  8t  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  Cable-Tec  Expo  '96. 

4.  Sponsor  of  Event:  Society  Cable 
Teleconununications  Engineers — SCTE. 

5.  Sponsor  Address:  Attn:  Mr. 
William  W.  Riker,  140  Philips  Road. 
Exton.  PA  19341-1318. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/11-12/96. 

9.  Travey  Dates;  06/09-13/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

2.  Hotel  Room  ... 

$151.00 

$396.00 

3.  (Steals  

144.50 
82.40 

4.  Grd.  Trans- 
portation   

377.90 

396.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Priscilla  M.  Wu. 
Government  Position:  Staff  Engineer, 

Engineering  &  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  Cable-Tec  Expo  '96. 

4.  Sponsor  of  Event:  Society  Cable 
Telecommunications  Engineers — SCTE. 

5.  Sponsor  Address:  Attn:  Mr. 
William  W,  Riker.  140  Philips  Road, 
Exton,  PA  19341-1318. 

6.  Location  of  Event:  Nashville. 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/11-12/96. 

9.  Trave/ Dotes.  06/09-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Tranaportatk>n 

$151.00 

2.  Hotel  Room  ... 

$396.00 

3.  luteals  

144.50 
76.20 

4.  Grd.  Trans- 
portatnn 

371.70 

396.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Julius  Genachowski. 
Government  Position:  Coimsel  to 

Chairman  Reed  H.  Hundt. 

3.  Event:  Internet  Voice  &  Video 
Services. 

4.  Sponsor  of  Event:  StepToe  & 
Johnson. 

5.  Sponsor  Address:  Attn:  Mr.  Alfred 
M.  Mamiet,  1990  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/04-05/96. 

9.  Trave/ Dates.  08/01-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$356.00 
529.47 
127.50 
122.00 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

1.134.97 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kelly  Cameron. 
Government  Position:  Senior  Attorney 

Advisor,  International  Bureau. 

3.  Event:  Privatization  & 
Liberalization  of  International 
Telecommunications. 

4.  Sponsor  o/£ven(;  Geneva, 
Switzerland. 

5.  Sponsor  Address:  Attn:  Ms. 
Danielle  Cooper,  Conference  Division, 
11-13  Charterhouse  Buildings,  London, 
ECIM  7AN,  England. 

6.  Location  of  Event:  Geneva, 
Switzerland. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/22-23/96. 

9.  Travel  Dates:  01/20-27/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$279.64 

" 

3.  Meals  

4.  Taxi  

279.64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  Brinkman. 
Government  Position:  Associate 

Bureau  Chief,  Wireless 
Telecommunications  Bureau. 

3.  Event:  1997  Regulatory  &  Law 
Forum  on  Competition  in  Wireless 
Markets  Conference. 

4.  Sponsor  of  Event:  Strategic 
Research  Institute. 

5.  Sponsor  Address:  Attn:  Mr. 
Carrington  Williams,  500  Fifth  Avenue, 
11th  Floor,  New  York,  NY  10110-0192. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/26-28/97. 

9.  Trave/ Dates;  01/26-29/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$400  00 

11400 

3.  Meals  

4.  Grd.  Trans- 
portation   

. 

514.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Steve  E.  Weingarten, 
Attorney,  Common  Carrier  Biu«au. 

Government  Position:  Attorney, 
Common  Carrier  Bureau. 

3.  Event:  Aiuiual  Regulatory 
Conference. 

4.  Sponsor  of  Event:  TDS  Telecom. 

5.  Sponsor  Address:  Attn:  Mr.  Matt 
Loch,  301  S.  Westfield  Rd,  P.O.  Box 
5158,  Madison,  WI  53705. 

6.  Location  of  Event:  Madison, 
Wisconsin. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/09/96. 

9.  Travel  Dates:  09/09/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$500.00 

3.  Meals  

4.  Parking 

$30.00 
10.00 

■ 

40.00 

500.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Diane  J.  Cornell. 
Government  Position:  Chief, 

Telecommunications  Division 
International  Bureau. 

3.  Event:  Third  Latin  American 
Telecommunications  Summit. 

4.  Sponsor  of  Event: 
Telecommunications  Industry 
Association — TIA. 

5.  Sponsor  Address:  Attn:  Ms.  Karen 
Ventimiglia,  IM2,  1812  Calvert  St., 
N.W.,  Unit  D,  Washington,  D.C.  20009. 

6.  Location  of  Event:  Cancxin,  Mexico. 

7.  Employee's  Role:  Participant. 

8.  Dates  of  Event:  09/09-12/96. 

9.  Trave/ Dates:  09/08-11/96. 

10.  (a) 
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Nature  of  benefit 

1 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$566.54 

76.02 

3  Meais  

4.  Taxi  

88.70 

88.70 

642.56 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  position:  Commissioner. 

3.  Event:  TAB'S  43rd  Annual 
Convention. 

4.  Sponsor  of  Event:  Texas 
Association  of  Broadcasters — TAB. 

5.  Sponsor  Address:  Attn:  Ms.  Ann 
Arnold.  1907  N.  Lamar,  Suite  300, 
Austin,  TX  78705. 

6.  Location  of  Event:  San  Antonio, 
Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/04-06/96. 

9.  Travel  Dates:  09/04-06/96. 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

1! 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$261.00 

2.  Hotel  Room  ... 

$266.00 

3.  MealB  

82.50 
36.00 
26.73 

4.  Taxi  

5.  Telephone  

406.23 

266.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  TAB'S  43rd  Annual 
Convention. 

4.  Sponsor  of  Event:  Texas 
Association  of  Broadcasters — TAB. 

5.  Sponsor  Address:  Attn:  Ms.  Ann 
Arnold,  1907  N.  Lamar,  Suite  300, 
Austin.  TX  78705. 

6.  Location  of  Event:  San  Antonio, 
Texas.i 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/04-06/96. 

9.  Travel  Dates:  09/04-06/96. 

10.  (a) 


Nature  of  tjenefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transoortation 

$331.00 

2  Hotel  Room  ... 

$182.00 

3.  Meais  

75.00 
42.40 

4.  Parking  & 
Mileage 

448.00 

182.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  Position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  20th  Montreux  International 
Television  Symposium. 

4.  Sponsor  of  Event:  TV  Montreux. 

5.  Sponsor  Address:  Attn:  Ms.  Renee 
Crawford,  Rue  du  Theatre  5,  P.O.  Box 
1451,  CH-1820  Montreux  (Switzerland) 

6.  Location  of  Event:  Geneva, 
Switzerland.. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/25-26/97. 

9.  Travel  Dates:  0112^27 1^7. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$1200.00 

3.  Meals  

384.00 

4.  Grd.  Trans- 
portation   

540.00 

2124.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Govemiue/it  Position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  First  UWC  Conference: 
Global  Regulatory  Issues. 

4.  Sponsor  of  Event:  Universal 
Wireless  Communications — UWC. 

5.  Sponsor  Address:  Attn:  Mr.  Leo 
Nikkari,  14520  NE  87th  Street, 
Redmond,  WA  98052. 

6.  Location  of  Event:  Barcelona, 
Spain. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/28-30/96. 

9.  Travel  Dates:  10/27-31/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkirid 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$1261.45 

492.00 

3.  Meals    

20.00 

4.  Taxi  

1773.45 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conmiission. 

2.  Employee:  Richard  M.  Smith. 
Government  position:  Chief,  Office  of 

Engineering  *  Technology. 

3.  Event:  First  UWC  Global  Summit 

4.  Sponsor  of  Event:  Universal 
Wireless  Communications — UWC. 

5.  Sponsor  Address:  Attn:  Mr.  Leo 
Nikkari,  8302  159th  Place  NE, 
Redmond,  WA  98052. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  02/10-12/97. 

9.  Tnive/ Dates.  02/07-11/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anfKHirt  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$537.82 

532.80 

3  Meals    

68.00 

4.  Taxi  

1138.62 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Howard  C  Davenport. 
Government  Position:  Chief, 

Enforcement  Division,  Wireless 
Telecommunications  Bureau. 

3.  Event:  USTA  Billing  Issues 
Conference. 

4.  Sponsor  of  Event:  United  States 
Telephone  Association — USTA. 

5.  Sponsor  Address:  Attn:  Mr.  Porter 
E.  Childers.  1401  H  Street,  N.W.,  Suite 
600,  Washington,  DC.  20005-2164. 

6.  Location  of  Event:  Phoenix, 
Arizona. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/09-11/96. 

9.  Travel  Dates:  10/08-10/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$1536.00 

i2Hnf 
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Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$288.00 
76.50 

63.74 

3.  Meals  

4.  Grd.  Trans- 
portation   

428.24 

1536.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  H.  McNamara. 
Government  Position:  Division  Chief, 

Wireless  Telecommunications  Bureau. 

3.  Event:  UTC's  1996  Annual 
Conference. 

4.  Sponsor  of  Event:  UTC. 

5.  Sponsor /Address:  Attn:  Mr. 
Coleman  J.  Kane,  1140  Connecticut 
Avenue,  N.W.,  Suite  1140,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Kansas  City, 
Missouri. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/20/96. 

9.  Travel  Dates:  06/19-20/96. 

10.  (a) 


future  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Rotirxltrip 
Transportation 

2.  Hotel  Room  ... 

3.  IMeals  

$717.00 
69.00 
35.58 

4.  Taxi  

$33.30 

33.30 

821.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief. 

Competition  Division,  Office  of  General 
Counsel. 

3.  Event:  UTC  Business  Development 
Section  Meeting. 

4.  Sponsor  of  Event:  UTC. 

5.  Sponsor  Address:  Attn:  Mr.  Charles 
M.  Meehan,  1140  Connecticut  Avenue, 
N.W.,  Suite  1140,  Washington,  D.C. 
20036. 

6.  Location  of  Event:  Houston,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/15/97. 

9.  Travey  Dates:  01/14-15/96. 

10.  (a) 


Nature  of  t}enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

109.00 

3.  Meais  

4.  Taxi  _. 

748.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  George  R.  Dillon. 
Government  Position:  Engineering 

Advisor,  Compliance  &  Information 
Bureau. 

3.  Event:  WVBA's  Winter  Conference. 

4.  Sponsor  of  Event:  West  Virginia 
Broadcasters  Association — WVBA. 

5.  Sponsor  Address:  Attn:  Ms. 
Marilyn  Fletcher,  140  Seventh  Avenue, 
S.  Charleston,  WV  25303-1452. 

6.  Location  of  Event:  Charleston,  West 
Virginia. 

7.  Employee's  Role:  Fsmelist. 

8.  iDates  of  Event:  01/26-27/97. 

9.  Travel  Dates:  01/2&-27/97. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$233.74 

2.  Hotel  Room  ... 

$84  00 

3.  Ideals  

45.00 
3.50 

4.  Paricing 

282.24 

84.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Renee  Licht. 
Government  Position:  Deputy  Chief, 

Mass  Media  Bureau. 

3.  Event:  WVBA  Annual  Convention. 

4.  Sponsor  of  Event:  West  Virginia 
Broadcasters  Association — WVBA. 

5.  Sponsor  Address:  Attn:  Ms. 
Marilyn  Fletcher,  40  Seventh  Avenue,  S. 
Charleston,  WV  25303-1452. 

6.  Location  o/ Event.  Greenbrier 
Resort,  West  Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/15-17/96. 

9.  Travel  Dates:  08/15-17/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

Check 

In  kind 

I.Roundlrip 
Transportation 

$639.09 

1.  Roundtrip 
Transportation 

$77.50 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$112.00 

3.  Meals  

65.00 

4.  Taxi 

142.50 

$112.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  Ellen  Bums 
Government  Position:  Chief, 

Consumer  Protection  Division,  Mass 
Media  Bureau. 

3.  Event:  1996  WCAI  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  Wireless  Cable 
Association  International — WCAI. 

5.  Sponsor  Address:  At\n:  Mr. 
Andrew  Kreig,  1140  Connecticut 
Avenue,  N.W.,  Suite  810,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  07/10-12/96. 

9.  Travel  Dates:  07/09-11/96. 

10.  (a) 


future  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$267.00 

2.  Hotel  Room  ... 

$184.00 

3.  Meals  

93.50 
50.00 

4.  Ground  Trans- 
portation   

410.50 

184.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conmiunications 
Commission. 

2.  Employee:  Charles  Dzeidizc. 
Government  Position:  Assistant  Chief, 

Video  Services  Division,  Mass  Media 
Bureau. 

3.  Event;  1996  WCAI  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  Wireless  Cable 
Association  International — WCAI. 

5.  Sponsor  y4ddress;  Attn:  Mr. 
Andrew  Kreig,  1140  Connecticut 
Avenue,  N.W.,  Suite  810,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/10-12/96. 

9.  Trave/Itotes;  07/09-12/96. 

10.  (a) 


UMI 


?  t'di'rai    Hf'tMstc 


ol.  62,  No.  116  /  Tue- 


Notice' 


32807 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundlrip 

Transportation 
2  Hotel  Room  ... 

$170.00 

$276.00 

3   Meals 

127.50 
100.80 

4.  Ground  Trans- 
portation   

398.30 

276.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  A^ncy:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  Position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  1996  WCAI  Convention  & 
Exposition. 

4.  Sftonsor  of  Event:  Wireless  Cable 
Association  International — WCAI. 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  Kreig,  1140  Connecticut 
Avenue,  N.W.,  Suite  810,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Roie:  Panelist. 

8.  Dates  of  Event:  07/10-12/96. 

9.  Trave/ Dates;  07/08-11/96. 

10.  (a) 


It 

Nature  ol  Benerrt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$576.82 

$297.50 

3  Meals 

102.00 
44.51 
77.69 

4  Car  Rental 

5.  Telephone 

801.02 

297.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  A^ncy:  Federal  Commimications 
Commission. 

2.  Employee:  Keith  Larsen. 
Government  Position:  Assistant  Chief, 

Engineering,  Mass  Media  Bureau. 

3.  Event:  1996  WCAI  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  Wireless  Cable 
Association  International — WCAI. 

5.  Sponsor /Address;  Attn:  Mr. 
Andrew  Kreig,  1140  Connecticut 
Avenue,  N.W.,  Suite  810,  Washington, 
D.C. 20036. 

6.  Location  of  Event:  Denver, 
Colorado. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/10-12/96. 

9.  7>iivei£tates.  07/09-12/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  Amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatk)n 
2  Hotel  Room  ... 

$364.00 

$276.00 

3  Meals        

119.00 

38.16 
8.00 

4.  Ground 
Transportion  .. 

5.  Supplies  

529.16 

276.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  F.  Sturdivant. 
Government  Position:  Electronics 

Engineer,  Compliance  &  Information. 

3.  Event:  WSAB  Annual  Conference. 

4.  Sponsor  of  Event:  Washington  State 
Association  of  Broadcasters — WSAB. 

5.  Sponsor  Address:  Attn:  Mr.  Mark 
Allen,  Olympia  Trade  Center,  924 
Capitol  Way  South,  Suite,  104,  Olympia, 
WA  98501-1210. 

6.  Location  of  Event:  Bellevue, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/18-19/95. 

9.  Travel  Dates:  10/17-20/95. 

10.  (a) 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$322.00 

$171.00 

3  Meals 

144.00 
28.00 

4.  Mileage  & 
Parking  

494.00 

171.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Renee  Licht. 
Government  Position:  Deputy  Chief, 

Mass  Media  Bureau. 

3.  Event:  WSAB  1996  Annual 
Conference. 

4*  Sponsor  of  Event:  Washington  State 
Association  of  Broadcasters — WSAB. 

5.  Sponsor  Address:  Attn:  Mr.  Mark 
Allen,  Olympia  Trade  Center,  924 
Capitol  Way  South,  Suite  104,  Olympia, 
WA  98501-1210. 

6.  Location  of  Event:  Bellevue, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/22-23/96. 

9.  Travel  Dates:  10/21-24/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

InkirxJ 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$306.00 

$249.00 

3  Meals      

144.00 
40.00 

4  Taxi  

490.000 

249.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karl  A.  Kensinger. 
Government  Position:  Attorney, 

International  Bureau.. 

3.  Event:  Latin  Media  & 
Communications  Simimit. 

4.  Sponsor  of  Event:  World  Research 
Group. 

5.  Sponsor  Address:  Attn:  Ms.  Rachel 
Weissbard,  12  East  49th  Street,  17th 
Floor,  New  York,  NY  10017. 

6.  Location  of  Event:  Miami,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/15-16/96. 

9.  Travel  Dates:  05/14-15/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  arrKXint  of 

payment 

Check 

In  kind 

1.  Roundlrip 

Transportation 
2  Hotel  Room  ... 

$495.85 

104.00 

3  Meals     

100.00 

4  Taxi 

699.85 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  Position:  Chief,  Cable 

Services  Bureau- 

3.  Event:  Broadband  for  Residential 
Customers  Conference. 

4.  Sponsor  of  Event:  World  Research 
Group. 

5.  Sponsor  Address:  Attn:  Jamie 
Salzano.  12  East  49th  Street,  17th  Floor, 
New  York,  NY  10017. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/17-18/96. 

9.  Trove/ Dotes;  09/18/96. 

10.  (a) 


Nature  of  berwfit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$711.00 

»Rt>? 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

Check 

In  kind 

2.  Hotel  Room  ... 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

192  00 

3.  Meais  

$25.50 
75.50 

102  00 

4.  Taxi  

101.00 

711.00 

1778.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  Olson. 
Government  Position:  Chief, 

Competition  Division.  Office  of  General 
Counsel. 

3.  Event:  Broadband  for  Residential 
Customers  Conference. 

4.  Sponsor  of  Event:  World  Research 
Group. 

5.  Sponsor  Address:  Attn:  Jamie 
Salzano,  12  East  49th  Street.  17th  Floor, 
New  York,  NY  10017. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/17-18/96. 

9.  Trove/  Dates:  09/16-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anwunt  of 

payment 

Check 

In  kind 

1.  Roondtrip 
Transpoftatk}n 

2.  Hotel  Room  ... 

$259.00 
290  00 

3.  Meals  

$18.50 
89.00 

4.  Taxi 

107.50 

549.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michele  Farquhar. 
Government  Position:  Chief,  Wireless 

Telecommunications  Bureau. 

3.  Event:  Local  Exchange  Regulatory 
Retreat. 

4.  Sponsor  of  Event:  X-Change 
Magazine. 

5.  Sponsor  ./Address:  Attn:  Mr.  Geof 
Fetch,  3300  North  Central  Avenue, 
Phoenix,  AZ  85012. 

6.  Location  of  Event:  Phoenix, 
Arizona. 

7.  Employee's  Role:  Participant. 

8.  Dates  of  Event:  10/20-22/96. 

9.  Travel  Dates:  10/20-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Rourxttrip 
Transportatkxi 

$1484.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 
Federal  Communications  Commission. 
WiUiam  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-15390  Filed  6-16-97;  8:45  ami 
MUJNQ  CODE  CriZ-OI-P 


FEDERAL  COMMUNtCATiONS 
COMMISSION 

Public  Infonnation  Collections 
Approved  by  Office  of  Management 
and  Budget 

June  13. 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communicatioiis  Commission 

OMB  Control  No.:  3060-0760. 

Expiration  Date:  12/31/97. 

Title:  Access  Charge  Reform,  CC 
Docket  No.  96-272  (First  Report  and 
Order). 

Form  No.:N/A. 

Estimated  Annual  Burden:  13 
respondents;  138,714  hours  per  ' 
response  (avg.);  1,803,282  total  aimual 
burden  hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $31,200. 

Frequency  of  Response:  On  occasion. 

Description:  In  the  Access  Charge 
Reform  First  Report  and  Order,  the 
Commission  adopts,  that,  consistent 
with  principles  of  cost-causation  and 
economic  efficiency,  non-traffic 
sensitive  (NTS)  costs  associated  with 
local  switching  should  be  redbvered  on 
an  NTS  basis,  through  flat-rated,  per 
month  charges.  The  information 
collections  resulting  from  this  Report 
and  Order  are  as  follows.  The 
information  collected  would  be 
submitted  to  the  FCC  by  incumbent 


LECs  for  use  in  determining  whether  the 
incumbent  LECs  should  receive  the 
regulatory  relief  proposed  in  the  Order. 
Compliance  is  mandatory. 

a.  Showings  under  the  Market-Based 
Approach.  As  competition  develops  in 
the  market,  the  FCC  will  gradually  relax 
and  ultimately  remove  existing  Part  69 
federal  access  rate  structure 
requirements  and  Part  61  price  cap 
restrictions  on  rate  level  changes. 
Regulatory  reform  will  take  place  in  two 
phases.  The  first  phase  of  regulatory 
reform  will  take  place  when  an 
incumbent  LEG  network  has  been 
opened  to  competition  for  interstate 
access  services.  Detariffing  will  take 
place  when  substantial  competition  has 
developed  for  the  access  charge 
elements.  We  proposed  that  in  order  for 
LECs  to  meet  this  standard,  they  have  to 
demonstrate  that:  (1)  Unbundled 
network  element  prices  are  ba8e<Fon 
geographically  deaveraged,  forward- 
looking  economic  costs  in  a  manner  that 
reflects  the  way  costs  are  incurred;  (2) 
transport  and  termination  charges  are 
based  on  the  additional  cost  of 
transporting  and  terminating  another 
carrier's  traffic;  (3)  wholesale  prices  for 
retail  services  are  based  on  reasonably 
avoidable  costs;  (4)  network  elements 
and  services  are  capable  of  being 
provisioned  rapidly  and  consistent  with 
a  significant  level  of  demand;  (5)  dialing 
parity  is  provided  by  the  incumbent 
LEG  to  competitors;  (6)  number 
portability  is  provided  by  the  incumbent 
LEG  to  competitors;  (7)  access  to 
incumbent  LEG  rights-of-way  is 
provided  to  competitors;  and  (8)  open 
and  non-discriminatory  network 
standards  and  protocols  are  put  into 
effect.  The  second  phase  of  rate 
structure  reforms  will  take  place  when 
an  actual  competitive  presence  has 
developed  in  the  marketplace.  We 
propose  that  the  second  phase  of  rate 
structure  reforms  would  take  place 
when  an  actual  competitive  presence 
has  developed  in  the  marketplace.  LECs 
would  have  to  show  the  following  to 
indicate  that  actual  competition  has 
developed  in  the  marketplace  by:  (1) 
Demonstrated  presence  of  competition; 
(2)  full  implementation  of  competitively 
neutral  universal  service  support 
mechanisms;  and  (3)  credible  and 
timely  enforcement  of  pro-competitive 
rules.  (Number  of  respondents:  13; 
aimual  hour  burden  per  respondent: 
137,986;  total  aimual  burden  1,793,818). 

b.  Cost  Study  of  Local  Switching 
Costs:  The  FCC  does  not  establish  a 
fixed  percentage  of  local  switching  costs 
that  incumbent  LECs  must  reassign  to 
the  Common  Line  basket  or  newly 
created  Trunk  Cards  and  Ports  service 
category  as  NTS  costs.  In  light  of  the 


UMI 


Vi'dfr-il  Reii.st*  r       Vol.  62,  No.  116  /  Tuesday,  June  17,  1997  /  Notices 


32809 


widely  varying  estimates  in  the  record, 
we  conclude  that  the  portion  of  costs 
that  is  NTS  costs  likely  varies  among 
LEG  switches.  Accordingly,  we  require 
each  price  cap  LEG  to  conduct  a  cost 
study  to  determine  the  geographically- 
averaged  portion  of  local  switching 
costs  that  is  attributable  to  the  line-side 
ports,  as  defined  above,  and  to 
dedicated  trunk  side  cards  and  ports. 
These  amounts,  including  cost  support, 
should  be  reflected  in  the  access  charge 
elements  filed  in  the  LEC's  access  tariff 
effective  January  1, 1998.  (Number  of 
respondents:  13;  annual  hour  burden 
per  respondent:  400  hours;  total  annual 
hours:  5200). 

c.  Cost  Study  of  Interstate  Access 
Service  that  Remain  Subject  to  Price 
Cap  Regulation:  The  1996  Act  has 
created  an  unprecedented  opportimity 
for  competition  to  develop  in  local 
telephone  markets.  We  recognize, 
however,  that  competition  is  unlikely  to 
develop  at  the  same  rate  in  different 
locations,  and  that  some  services  will  be 
subject  to  increasing  competition  more 
rapidly  than  others.  We  also  recognize, 
however,  that  there  will  be  areas  and 
services  for  which  competition  may  not 
develop.  We  will  adopt  a  prescriptive 
"backstop"  to  our  market-based 
approach  that  will  serve  to  ensure  that 
all  interstate  access  customers  receive 
the  benefits  of  more  efficient  prices, 
even  in  those  places  and  for  those 
services  where  competition  does  not 
develop  quickly.  To  implement  our 
backstop  to  market-based  access  charge 
reform,  we  require  each  incumbent 
price  cap  LEC  to  file  a  cost  study  no 
later  than  February  8,  2001, 
demonstrating  the  cost  of  providing 
those  interstate  access  services  that 
remain  subject  to  price  cap  regulation 
because  they  do  not  face  substantial 
competition.  (Number  of  respondents: 
13;  annual  hour  burden  per  respondent: 
8  hours;  total  annual  burden:  104 
hours). 

d.  Tariff  Filings.  The  Commission  also 
adopts  several  information  collections 
relating  to  tariff  filings.  Specifically,  the 
Commission  adopts  its  proposals  to 
require  the  filing  of  various  tariffs,  with 
modifications.  For  example,  the  FCC 
directs  incumbent  LECs  to  establish 
separate  rate  elements  for  the 
multiplexing  equipment  on  each  side  of 
the  tandem  switch.  LECs  must  establish 
a  flat-rated  charge  for  the  multiplexers 
on  the  SWC  side  of  the  tandem, 
imposed  pro-rate  on  the  purchasers  of 
the  dedicated  trunks  on  the  SWC  side  of 
the  tandem.  Multiplexing  equipment  on 
the  BO  side  of  the  tandem  shall  be 
charged  to  users  of  conunon  EO-to- 
tandem  transport  on  a  per-minute  of  use 
basis.  These  multiplexer  rate  elements 


must  be  included  in  the  LEC  access 
tariff  filings  to  be  effective  January  1 , 
1998.  Tariff  to  be  filed  on  December  16, 
1997.  Other  tariff  filings  dates  required 
by  Report  and  Order  are  as  follows:  June 
16,  1997,  Filing  which  includes: 
Downward  Exogenous  Adjustment  to 
the  Traffic  Sensitive  Basket.  December 
16, 1998,  Filing  which  includes: 
Inflation  adjustments  and  the  TIC. 
December  16, 1999,  Filing  which 
includes:  Inflation  adjustments  and  the 
TIC.  (Niunber  of  respondents:  13; 
annual  hour  burden  per  respondent:  320 
hours;  total  annual  burden:  4160  hours). 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  97-16030  Filed  6-13-97;  3:59  pml 
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[R'^oor*  No   iiriri 

Petith'ins  'O'  Heccr- 
Clartticatio'"^  d'  Ac 
Proceedings 

June  12.  1997. 


.  ae.ation  and 
n  in  Rulemaking 


Petition  for  reconsideration  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  piu^uant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  July  2,  1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Toll  Free  Service  Access 
Codes.  (CC  Docket  No.  95-155). 

Number  of  Petitions  Filed:  8. 
Federal  Communications  Commission. 
WiUiam  F.  CaUm. 
Acting  Secretary. 

[FR  Doc.  97-15814  Filed  6-16-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2203] 

Petitions  for  Reconsideration  and 
CI«ification  of  Action  in  Rulemaking 
Proceedings 

June  12, 1997. 

Petition  for  reconsidwation  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  July  2, 1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Implementation  of  the  AM 
Expanded  Band  allotment  Plan.  (MM 
Docket  No.  87-267). 

Number  of  Petition  Filed:  1. 

Subject:  Rulemaking  to  Amend  Parts 
1,  2,  21,  and  25  of  the  Commission's 
Rules  to  Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  to  Reallocate  the  29.5- 
30.0  GHz  Frequency  Band.  To  Establish 
Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed 
Satellite  Services.  (CC  Docket  No.  92- 
297). 

Number  of  Petitions  Filed:  3. 

Subject:  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996.  (CC 
Docket  No.  96-128). 

Number  of  Petitions  Filed:  3. 
Federal  Communications  Commission. 
Wiliiam  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-15816  Filed  6-16-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
Dotices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  2,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Roy  Ferguson,  Tulsa,  Oklahoma,  to 
acquire  a  total  of  25.5  percent;  Michael 
S.  Leonard,  Muskogee,  Oklahoma, 
directly  and  indirectly,  to  acquire  an 
additional  64.5  percent;  and  Beverly 
Carter  Jackson,  Q-TIP  Trust,  and 
Michael  S.  Leonard,  Trustee,  both  of 
Stigler,  Oklahoma,  to  acquire  a  total  of 
39.0  percent,  of  the  voting  shares  of 
Stigler  Bancorporation,  Inc.,  Stigler, 
Oklahoma,  and  thereby  indirecUy 
acquire  First  National  Bank  of  Stigler, 
Stigler,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  12,  1997. 
Jenaifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-15835  Filed  6-16-97;  8:45  ainj 
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'tDff^A     :--SFRVE  SYSTEM 

'  ormat  :  ns  of,  Acquisitions  by,  and 

Merger";  v  Ba"t<  Holding  Companies 

i  ne  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  11,  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Cabot  Bankshares,  Inc.,  Cabot, 
Arkansas;  to  acquire  10  percent  of  the 
voting  shares  of  The  Capital  Bank, 
Cabot,  Arkansas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12, 1997. 

Jennifsr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-15834  Filed  &-1&-97;  8:45  am] 

BKJJNQ  CODE  8210-01-f 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council; 
Solicitation  of  Nominations  for 
Membership 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Notice. 

summary:  The  Board  is  inviting  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  whose  membership 
represents  consumer  and  community 
interests  and  the  financial  services 
industry.  Thirteen  new  members  will  be 
selected  for  three-year  terms  that  will 
begin  in  January  1998.  The  Board 
expects  to  announce'the  selection  of 
new  members  by  year-end  1997. 

DATES:  Nominations  should  be  received 
by  August  15,  1997. 

ADDRESSES:  Nominations  should  be 
submitted  in  writing  and  mailed  (not  by 
facsimile)  to  Dolores  S.  Smith,  Associate 
Director,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC.  20551. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deaima  Aday-Keller,  Secretary  to  the 
Council,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-6470.  For 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  only:  Diane  Jenkins,  (202) 
452-3544,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551. 

SUPPLEMENTARY  INFORMATION:  The 
Consumer  Advisory  Council  was 
established  in  1976  at  the  direction  of 
the  Congress  to  advise  the  Federal 


Reserve  Board  on  the  exercise  of  its 
duties  imder  the  Consumer  Credit 
Protection  Act  and  on  other  consumer- 
related  matters.  The  Council  by  law 
represents  the  interests  both  of 
consumers  and  of  the  financial  services 
industry  (15  U.S.C.  1691(b)).  Under  the 
Rules  of  Organization  and  Procedure  of 
the  Consumer  Advisory  Council  (12 
CFR  267.3),  members  serve  three-year 
terms  that  are  staggered  to  provide  the 
Council  with  continuity. 

New  members  will  be  selected  for 
terms  beginning  January  1,  1998,  to 
replace  members  whose  terms  expire  in 
E)ecember  1997;  the  Board  expects  to" 
announce  its  appointment  of  new 
members  by  year-end.  Nomination 
letters  should  include  information  about 
past  and  present  positions  held  by  the 
nominee;  a  description  of  special 
knowledge,  interests  or  experience 
related  to  community  reinvestment, 
consumer  credit,  or  other  consumer 
financial  services;  and  the  address  and 
telephone  number  of  both  the  nominee 
and  the  nominator.  Individuals  may 
nominate  themselves. 

The  Board  is  interested  in  candidates 
who  have  some  familiarity  with 
consumer  financial  services  or 
community  reinvestment,  and  who  are 
willing  to  express  their  viewpoints. 
Candidates  do  not  have  to  be  experts  on 
all  levels  of  consumer  financial  services 
or  community  reinvestment,  but  they 
should  possess  some  basic  knowledge  of 
the  area.  They  must  be  able  and  willing 
to  make  the  necessary  time  commitment 
to  prepare  for  and  attend  meetings  three 
times  a  year  (usually  for  two  days, 
including  committee  meetings). 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
background  of  continuing  Council 
members  in  terms  of  affiliation  and 
geographic  representation,  and  to  ensure 
the  representation  of  women  and 
minority  groups.  The  Board  may 
consider  prior  years'  nominees  and  does 
not  limit  consideration  to  individuals 
nominated  by  the  public  when  making 
its  selection. 

Council  members  whose  terms  end  as 
of  December  31, 1997,  are: 
Julia  W.  Seward,  Vice  President  and 

Corporate,  Community  Reinvestment 

Officer,  Signet  Bank,  Richmond, 

Virginia 
Thomas  R.  Butler,  President  and  Chief 

Operating  Officer,  NOVUS  Services, 

Inc.,  Riverwoods,  Illinois 
Robert  A.  Cook,  Partner,  Hudson  Cook, 

LLP,  Crofton,  Maryland 
Emanuel  Freeman,  President,  Greater 

Germantown  Housing,  Development 

Corporation,  Philadelphia, 

Peimsylvania 
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David  C.  Fynn,  Regulatory  Risk 
Manager,  National  City  Corporation, 
Senior  Vice  President,  National  City 
Bank,  Cleveland,  Ohio 
Robert  G.  Greer,  Chairman  of  the  Board, 
Bank  of  Tanglev^ood,  Houston,  Texas 
Kenneth  R.  Harney,  Journalist, 
Washington  Post  Writers  Group, 
Chevy  Chase,  Maryland 
Gail  K.  Hillebrand,  Litigation  Counsel, 

West  Coast  Regional  Office, 

Consumers  Union  of  U.S.,  Inc.,  San 

Francisco,  California 
Terry  Jorde,  President  and  CEO,  Towner 

County  State  Bank,  Cando,  North 

Dakota, 
Eugene  I.  Lehrmann,  Immediate  Past 

President,  American  Association  of 

Retired  Persons,  Madison,  Wisconsin 
Ronald  A.  Prill,  Vice  President,  Credit, 

Dayton  Hudson  Corporation, 

Minneapolis,  Miimesota 
Lisa  Rice,  Executive  Director,  Fair 

Housing  Center,  Toledo,  Ohio 
John  R.  Rmes,  President,  General  Motors 

Acceptance  Corporation,  Detroit, 

Michigan 

Council  members  whose  terms 
continue  through  1998  and  1999  are: 
William  N.  Lund,  Director,  Office  of 

Consumer  Credit  Regulation,  State  of 

Maine,  Augusta,  Maine 
Richard  S.  Amador,  President  and  Chief 

Executive  Officer,  CHARO 

Community  Development 

Corporation,  Los  Angeles,  California 
Wayne'Kent  A.  Bradsiuiw,  President 

and  Chief  Executive  Officer,  Family 

Savings  Bank,  FSB,  Los  Angeles, 

California 
Heriberto  Flores,  President  and  Chief 

Executive  Officer,  Brightwood 

Development  Corporation, 

Springfield,  Massachusetts 
Francine  C.  Justa,  Executive  Director, 

Neighborhood  Housing  Services  of 

New  York,  New  York,  New  York 
Janet  C.  Koehler,  Senior  Manager  of 

Electronic  Commerce,  AT  aT 

Universal  Card  Services,  Jacksonville, 

Florida 
Errol  T.  Louis,  Treasiirer,  Manager, 

Central  Brooklyn  Federal  Credit 

Union,  Brooklyn,  New  York 
Paul  B.  Mullings,  President  and  Chief 

Executive  Officer,  Mortgage  Electronic 

Registration,  Systems,  Inc.,  McLean, 

Virginia 
Carol  Parry,  Executive  Vice  President, 

Chase  Manhattan  Bank,  New  York, 

New  York, 
Philip  Price,  Jr.,  Executive  Director,  The 

Philadelphia  Plan,  Philadelphia, 

Pennsylvania 
Marilyn  Ross,  Executive  Director,  Holy 

Name  Housing  Corporation,  Omaha, 

Nebraska 
Margot  Saunders,  Managing  Attorney, 

National  Consumer  Law  Center, 

Washington,  D.C. 


Gail  Small,  Executive  Director,  Native 
Action,  Lame  Deer,  Montana 

Yvonne  S.  Sparks,  Executive  Director, 
Neighborhood  Housing  Services  of  St. 
Louis,  Inc.,  St.  Louis,  Missouri 

Gregory  D.  Squires,  Professor, 
Department  of  Sociology,  University 
of  Wisconsin-Milwaukee,  Milwaukee, 
Wisconsin 

George  P.  Surgeon,  Chief  Financial 
Officer  and  Executive  Vice  President, 
Shorebank  Corporation,  Chicago, 
Illinois 

Theodore  J.  Wysocki,  Jr.,  Executive 
Director,  CANDO,  Chicago,  Illinois. 

By  the  Board  of  Governors  of  the  Fedenl 
Reserve  System,  June  11, 1997. 
WUliam  W.  Wikw, 
Secretary  of  the  Board. 
(FR  Doc.  97-15813  Filed  6-16-97;  8:45  am) 

BILUNO  CODE  S210-01-P 


FFDFRAL  RESERVE  SV^-^M 

*GfrNC*  -olcmng  "->e:  i«»tE"'"tNO:  Board  of 
Uovemors  ot  me  1"  eaerai  Reserve 
System. 

TiMt  *.HD  jA^t:  11:00  a.m.,  Monday,  June 
23, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  '0  9E  0ONStDf.«£0: 

1.  Federal  Reserve  banJt  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Co^^'i.::'  »t''*so*«  'Ofi  •*.,>«'.-  N-osMATION: 
Mr.  Josepti  R.  (.^yne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  13, 1997. 
]maaibx  J.  lohoMm, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-16006  FUed  6-13-97;  2:55  pm] 

BILLING  CODE  6210-01-11 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Submission  to  0MB  Under 
Delegated  Authority 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  a  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1 ,  1995,  uidess  it  displays 
a  currently  valid  OMB  control  number. 
FOR  FURTHER  INFO«««ATK)H  COWTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  McLaughlin— -Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
MaJoagement  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
report 

1 .  Report  title:  Report  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Securities  with 
S{>ecified  Holders 
Agency  form  number.  FR  2415 
OMB  Control  number.  7100-0074 
Effective  Date',  reporting  week  ending 
June  30, 1997 

Frequency,  weekly,  quarterly,  or 
annually 

Reporters:  U.S.-chartered  commercial 
banks,  U.S.  branches  and  agencies  of 
foreign  banks,  and  thrift  institutions 
Annua/  reporting  hours:  4,037 
Estimated  average  hours  per  response: 
0.5 

Number  of  respondents:  120  weekly, 
208  quarterly,  and  1,002  aimually 
Small  businesses  are  not  affected. 

General  description  of  report.  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract  Since  1980,  the  Federal 
Reserve  has  collected  two  reports 
providing  detailed  data  on 
nonreservable  borrowings  (primarily 
federal  funds  and  repurchase  agreement 
(RP)  transactions)  from  large 
commercial  banks  for  construction  of 
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the  RP  components  of  the  monetary 
aggregates  and  for  other  analytical 
purposes.  Over  time,  three  other  sample 
reports  have  been  added  to  this 
reporting  framevirork  to  provide  RP  data 
from  other  depository  institutions  for 
the  construction  of  the  monetary 
aggregates.  The  Federal  Reserve  is 
instituting  a  complete  overhaul  of  this 
reporting  framework,  resulting  in  a 
simplified  reporting  system  and 
significant  reductions  in  item  coverage. 
The  revised  framework  will  be 
implemented  as  of  the  end  of  June  1997. 

Under  the  revised  reporting  system, 
the  Federal  Reserve  will  collect  a  single 
report  containing  a  single  item:  RPs  in 
denominations  of  $100,000  or  more,  in 
immediately-available  funds,  on  U.S. 
government  and  federal  agency 
securities,  transacted  with  specified 
holders.  Respondents  submit  the  report 
weekly,  quarterly,  or  annually  based  on 
the  level  of  their  RP  activity  as 
measured  by  the  RP  reports  themselves 
or  from  more  broadly  defined  items  on 
quarterly  reports  of  condition  that  are 
used  as  indicators  of  possible  RP 
activity.  The  Federal  Reserve  estimates 
that  revised  reporting  system  will 
reduce  annual  respondent  burden  by 
16,890  hours  and  annual  respondent 
costs  by  approximately  $338  thousand. 

On  March  25,  1997,  the  Board  granted 
initial  approval  to  the  proposed 
restructuring  of  the  RP  reports.  Notice  of 
the  proposal  was  published  in  the 
Federal  Register;  the  comment  period 
expired  on  May  30,  1997.  The  Board 
received  one  comment  letter,  from  a 
large  bank  holding  company.  The 
commenter  recommended  first  that  the 
proposed  FR  2415  collect  information 
on  RPs  of  all  sizes,  not  just  those  of 
$100,000  or  more,  noting  that 
programming  would  be  required  to 
break  out  large  RPs.  Second,  the 
commenter  recommended  that  the  FR 
2415  collect  RPs  net  of  sales  of 
securities  under  agreements  to 
repurchase,  as  now  allowed  by  GAAP 
on  the  quarterly  condition  report. 

The  Board  made  no  changes  to  the 
proposed  item  definition  in  response  to 
the  comment  letter  because  such 
changes  would  require  redefining  the 
monetary  aggregates.  The  FR  2415  data 
are  collected  for  the  purpose  of 
constructing  the  RP  component  of  M3. 
The  definition  of  the  non-M2  portion  of 
M3  includes  RPs  issued  by  depository 
institutions  without  any  netting  of  RP 
investments  of  those  institutions,  and  it 
excludes  RPs  of  less  than  $100,000 
(which  are  included  in  the  small  time 
deposit  component  of  M2).  In  contrast, 
the  condition  reports  use  GAAP 
reporting  treatment  because  they  focus 


on  the  balance  sheet,  rather  than  the 
monetary  aggregates. 

At  the  same  time,  the  final  panel 
selection  criteria  differ  slightly  from  the 
original  proposal.  As  a  result  of  further 
study,  the  Federal  Reserve  has  refined 
the  panel  selection  criteria  with  respect 
to  cutoffs  applied  to  quarterly  condition 
report  data.  The  Federal  Reserve  will 
evaluate  over  the  course  of  the  next  year 
the  efficacy  of  the  panel  selection 
criteria. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  11.  1997. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[PR  Doc.  97-15812  Filed  6-16-97;  8:45  ami 

BILUNG  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  309(M)021] 

Submission  for  OMB  Review;  Profit 
and  Loss  Statement — Operating 
Statement 

agency:  Regional  Support  Division 
(PMR),  GSA. 

ACTION:  Notice  of  request  for  a 
reinstatement  to  an  existing  OMB 
clearance  (309O-OO21J. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Profit  and  Loss 
Statement-Operating  Statement.  A 
request  for  public  comments  was 
published  at  62  FR  14910,  March  28. 
1997.  No  comments  were  received. 
DATES:  Comment  Due  Date:  July  17, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC  20503,  and  to 
Marjorie  Ashby.  General  Services 
Administration  (MVP),  1800  F  Street 
NW.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Purdie,  (202)  501-4226. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 


Management  and  Budget  (OMB)  to 
reinstate  information  collection,  3090- 
0021,  Profit  and  Loss  Statement- 
Operating  Statement.  This  form  is  used 
by  offerors  submitting  proposals  to 
perform  GSA  food  service  contracts. 

B.  Annual  Reporting  Burden 

Respondents:  250;  annual  responses: 
250;  average  hours  per  response:  1; 
burden  hours:  250. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building,  1800  F  Street  NW, 
Washington,  DC  20405.  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  June  11,  1997. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

|FR  Doc.  97-15811  Filed  6-17-97;  8:45  am) 

B4LUNG  CODE  6820-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-120] 

Availability  of  the  Child  Health 
Workgroup  Report,  Healthy  Children — 
Toxic  Environments 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availabilitjtof  the  report.  Healthy 
Children-Toxic  Environments,  by  the 
ATSDR  Board  of  Scientific  Counselors' 
Child  Health  Workgroup.  The  public  is 
invited  to  comment  on  this  report. 
DATES:  Comments  must  be  received 
within  35  days  from  the  date  of 
publication  of  this  notice. 
ADDRESSES:  The  report  is  available 
through  Dr.  Robert  Amler.  MD.  Chief 
Medical  Officer,  Office  of  the  Assistant 
Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-29. 
Atlanta,  Georgia  30333,  E-mail  address 
rwal.cdc.gov  and  telephone  (404)  639- 
0700. 

Submit  written  comments  relating  to 
the  report  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  Amler,  Chief  Medical  Officer, 
ATSDR;  telephone  (404)  639-0700. 
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SUPP    -iMFN^aRy  INFORMATION:  In  1996, 
the  rtgeiiL^  iur  Toxic  Substances  and 
Disease  Registry  (ATSDR),  an  operating 
division  of  the  U.S.  Department  of 
Health  and  Human  Services,  laimched  a 
Child  Health  Initiative.  A  Child  Health 
Workgroup  was  appointed  by  ATSDR's 
external  Board  of  Scientific  Counselors. 
Members  of  the  workgroup  were 
selected  for  their  knowledge  of 
children's  environmental  health.  The 
workgroup  assessed  ATSDR's  activities 
as  they  pertain  to  individuals  during 
prenatal  life,  infancy,  children,  and 
adolescence.  The  workgroup  reviewed 
the  four  divisions  of  ATSDR  separately. 
This  e&ort  included  the  review  of 
published  goals  and  objectives  for  each 
division,  recent  annual  reports,  and 
many  other  publications  from  each 
division.  For  each  division,  a  meeting 
was  held  between  members  of  the 
workgroup  and  the  leadership  of  the 
division. 

The  workgroup  members  determined 
that,  although  key  information  gaps 
could  be  identified,  the  most  important 
activity  was  to  offer  a  critique  of  current 
processes  and  suggestions  for  change 
that  would  improve  the  quality  of  the 
data,  the  pediatric  impact  of  preveDtloo, 
and  the  future  benefit  of  the  ATSDR's 
activities  for  the  children  being  served. 
The  report  documenting  this  effort. 
Healthy  Children-Toxic  Environments, 
and  its  availability  for  public  comment 
are  being  announced  through  this 
Federal  Register  notice. 

Dated:  June  11, 1997. 
Georgi  lones, 

Director.  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  97-15808  Filed  6-16-97;  8:45  am] 
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A  notice  announcing  the  availability 
of  Fiscal  Year  1997  funds  for  a 
cooperative  agreement  for  Implementing 
Hazardous  Substance  Training  for 
Emergency  Responders  was  published 
in  the  Federal  Register  on  May  9,  1997 
(62  FR  25629). 


On  page  25632,  first  column,  under 
the  heading  "Application  Submission 
and  Deadlines,"  in  paragraph  one,  line 
eleven,  the  application  due  date  has 
been  changed  to  July  31, 1997. 

All  other  information  and 
requirements  of  the  May  9, 1997, 
Federal  Register  notice  remain  the 
same. 

Dated:  June  10. 1997. 
Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  97-15765  Filed  6-16-97;  8:45  am] 
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IntroductioD 

The  Centers  for  Disease  Control  and 
Invention  (CDC),  ainounces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  to 
strengthen  the  capacity  of  national  non- 
governmental organizations  to  assist 
national,  State,  and  local  efforts  to 
prevent  HIV  infection  and  other  priority 
health  problems  among  large 
populations  of  youths  in  high-risk 
situations. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION) 

Authority 

This  program  is  authorized  under 
sections  317(k)(2)  (42  U.S.C.  247b(k)(2)) 
of  the  Public  Health  Service  Act,  as 
amended.  Regulations  are  set  forth  in  42 
CFR  part  51b. 

Eligible  Applicants 

Eligible  applicants  must  meet  all  five 
criteria  listed  below,  and  provide 
evidence  of  eligibility  in  a  cover  letter 
to  the  CDC  Grants  Management  Officer. 
Supportive  documentation  should  be 
attached  to  the  cover  letter. 


•  Eligible  appUcant(s)  must  be  a 
national  organization  that  is  private, 
non-profit,  professional  or  voluntary, 
and  whose  focus  is  education,  health,  or 
social  service  in  nature.  (Documentation 
of  the  applicant  organization's  mission, 
focus,  and  private/non-profit  status 
could  be  provided  in  the  form  of  an 
annual  report  or  other  relevant 
documents.) 

•  The  grantee,  as  the  direct  and 
primary  recipient  of  grant/cooperative 
funds,  must  perform  a  substantive  role 
in  carrying  out  project  activities  and  not 
merely  serve  as  a  conduit  for  an  award 
to  another  party  or  to  provide  funds  to 
an  ineligible  party. 

•  Eligible  applicants  must  have 
affiliate  offices,  organizations,  or 
constituencies  in  a  minimum  of  10 
States  and  territories. 

•  The  organization  must  have  a 
documented  history  of  serving  youths  in 
high-risk  situations  and  experience  in 
developing  and  implementing  effective 
HIV  prevention  strategies  for  this 
population  for  at  least  24  months  prior 
to  rubmission  of  the  application  to  CDC. 

•  Eligible  applicants  must 
demonstrate  access  to  large  populations 
(1,000  ormoie)  of  yoiUhs  in  high-risk 
situations.  To  demonstrate  such  access, 
applicants  should  provide 
documentation  of  the  numbers  of  youth 
in  high-risk  situations  served  by  the 
organization's  affiliate  or  constituent 
agencies,  and  the  total  nimiber  of  such 
youth  this  represents  nationwide. 

Smoke  Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  f^iblic  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $1.4  million  will  be 
available  in  FY  1997  to  fund 
approximately  6  awards.  It  is  expected 
that  the  average  award  will  be  $230,000, 
ranging  from  $200,000  to  $300,000.  It  is 
expected  that  awards  will  begin  on  or 
about  September  30.  1997,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  for  new  budget 
periods  will  be  based  on  satisfactory 
performance  and  the  availability  of 
funds.  , 
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Funds  must  be  used  for  activities  to 
prevent  HFV  infection  among  youths, 
and  can  be  used  to  integrate  such 
activities  into  a  more  comprehensive 
program  to  improve  the  health  and 
quality  of  life  of  youths  in  high-risk 
situations.  These  funds  may  not  be  used 
to  conduct  research. 

Lobbying 

Restrictions  on  Lobbying 

Appliccmts  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  {which  has  been  in  effect 
since  December  23, 1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  •   *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  section  101(e),  Pub. 
L.  104-208  (September  30, 1996). 


Background 

HFV  constitutes  a  significant  and 
growing  threat  to  the  health  of  all 
people  in  the  United  States.  Through 
December  1996,  581,429  cases  of  AIDS 
as  defined  by  the  CDC  surveillance  case 
definition  had  been  reported  to  CDC. 
From  April  1987  through  December 
1996,  the  cumulative  number  of  AIDS 
cases  in  the  United  States  increased 
from  139  to  2,754  among  persons  aged 
13  to  19  years  of  age  and  from  7,029  to 
102,904  among  persons  aged  20  to  29 
years  of  age.  Because  the  median 
incubation  period  between  infection 
with  HIV  and  onset  of  AIDS  is  nearly  10 
years,  many  persons  aged  20-29  years 
with  AIDS  could  have  been  infected 
during  adolescence.  AIDS  is  ranked  the 
6th  leading  cause  of  death  among 
persons  aged  15-24.  Blacks  and 
Hispanics  are  disproportionally 
represented  among  young  people  with 
AIDS.  Of  the  AIDS  cases  reported 
among  13-  to  19-year-olds  in  1995,  54 
percent  were  among  Blaclu  (vs  15 
percent  of  the  U.S.  population  in  1994) 
and  1 7  percent  were  among  Hispanics 
(vs.  12  percent  of  the  U.S.  population  in 
1994). 

Several  national  reports  have 
included  specific  recommendations  for 
increasing  and  improving  efforts  to 
prevent  HIV  infection  among  youths  in 
high-risk  situations,  including:  (1)  The 
DHHS-OIG's  Report  on  HTV  Infection 
Among  Street  Youth;  (2)  the  National 
Commission  on  AIDS  Report  on    . 
Preventing  HIV/AEDS  in  Adolescents; 
(3)  the  External  Review  of  CDC's  HIV 
Prevention  Strategies  by  the  CDC 
Advisory  Committee  on  the  Prevention 
of  HIV  Infection;  (4)  The  National  Youth 
Summit  on  HIV  Prevention  and 
Education:  Summary  Report  and 
Recommendations;  and  (5)  the  Office  of 
National  AIDS  Policy  report  on  Youth 
and  HIV/ AIDS:  An  American  Agenda. 
Implementing  efforts  to  address  thdse 
recommendations  will  contribute  to 
achieving  Healthy  People  2000:  The 
National  Health  Promotion  and  Disease 
Prevention  Objectives  18.3.  to  "Reduce 
the  proportion  of  adolescents  who  have 
engaged  in  sexual  intercourse  to  no 
more  than  15  percent  by  age  15  and  no 
more  than  40  percent  by  age  17";  and 
Objective  18.4,  to  "Increase  to  at  least  50 
percent  the  proportion  of  sexually 
active,  unmarried  people  who  used  a 
condom  at  last  sexual  intercourse."  (To 
order  copies  of  the  reports  cited  above, 
see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION) 

Data  from  serosurveillance  studies 
indicate  that  HIV  prevalence  varies 
among  different  sub-populations  of 
youth  in  high-risk  situations.  Relatively 


speaking,  seroprevalence  is  low  among 
adolescent  applicants  to  the  military 
(.03  percent),  and  moderate  among 
youth  attending  adolescent  medicine 
clinics  (median  clinic-specific 
prevalence  of  0.2  percent,  ranging  from 
0  percent — 1.4  percent),  STD  clinics 
(median  clinic-specific  prevalence  of  0.5 
percent,  ranging  fix)m  0  percent — 3.5 
percent),  juvenile  detention  center 
clinics  (median  clinic-specific 
prevalence  of  0.3  percent,  ranging  from 
0  percent — 6-8  percent),  and  socially 
and  economically  disadvantaged  youth 
entering  the  Job  Corps  (0.3  percent). 
Seroprevalence  is  substantial  among 
homeless  and  runaway  youth  attending 
homeless  youth  clinics  (median  clinic- 
specific  prevalence  of  1  percent,  ranging 
from  1  percent — 12  percent),  and 
alarmingly  high  among  young  men  who 
have  sex  with  men  (median  sample 
prevalence  of  7  percent,  ranging  from  5 
percent — 9  percent). 

Substantial  morbidity  and  social 
problems  also  result  from  the 
approximately  1  million  pregnancies  . 
that  occur  among  adolescents,  and  of 
approximately  12  million  persons  who 
acquire  sexually  transmitted  diseases 
(STD)  annually,  two-thirds  are  less  than 
25  years  of  age.  Sexually  acUve 
adolescents  have  high  rates  of 
chlamydia  infection,  and  rates  of 
gonorrhea  in  10  to  19  year  old 
adolescents  increased  between  1993  and 
1994,  representing  the  first  increase  in 
gonorrhea  among  adolescents  since 
1985-1986.  Rates  of  teenage  pregnancy 
and  STD  are  a  marker  of  risky  sexual 
behaviors,  such  as  unprotected 
intercourse,  among  adolescents. 
Furthermore,  genital  ulcer  diseases  may 
facilitate  acquisition  and  transmission 
of  HTV  infection. 

Youth  in  high-risk  situations  are  more 
likely  to  engage  in  behaviors  that  cause 
HFV  infection  and  related  priority  health 
problems.  In  the  1992  National  Health 
Interview  Survey  (NHIS),  out-of-school 
adolescents  were  significantly  more 
likely  than  in-school  adolescents  to 
have  reported  ever  having  had  sexual 
intercourse  (70.1  percent  versus  45,4 
percent)  and  to  have  had  four  or  more 
sexual  partners  (36.4  percent  versus 
14.0  percent).  Out-of-school  adolescents 
were  also  significantly  more  likely  than 
in-school  adolescents  to  have  ever 
smoked  cigarettes  or  used  alcohol, 
marijuana,  or  cocaine. 

The  following  is  the  CDC  definition  of 
youth  in  high-risk  situations.  (From 
CDC,  Report  of  the  Fourth  Meeting  of 
the  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection,  November 
7-8,  1990.)  Young  people  between  the 
ages  of  10  and  24  who  fit  at  least  one 
of  the  following  categories  are 
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considered  at  high  risk  for  HTV 
infection: 

•  Homeless  youth. 

•  Runaway  youth. 

•  Youth  not  in  school  and 
unemployed. 

•  Youth  requiring  drug  or  alcohol 
rehabilitation. 

•  Youth  who  interface  with  the 
juvenile  corrections  system. 

•  Medically  indigent  youth. 

•  Youth  requiring  mental  health 
services. 

•  Youth  in  foster  homes. 

•  Migrant  farmworker  youth. 

•  Gay  or  lesbian  youth. 

•  Youth  with  STDs,  especially  genital 
ulcer  disease. 

•  Sexually  abused  youth. 

•  Sexually  active  youth. 

•  Pregnant  youth. 

•  Youth  seeking  counseling  and 
testing  for  HIV  infection. 

•  Youth  with  signs  and  symptoms  of 
HTV  infection  or  AIDS  without 
alternative  diagnosis. 

•  Youth  who  barter  or  sell  sex. 

•  Youth  who  use  illegal  injected 
drugs  (including  crack  cocaine). 

Some  characteristics  of  youth  who  fit 
the  definition  of  youth  at  high  risk  for 
HIV  infection  pose  barriers  to  effective 
intervention.  Those  characteristics 
include: 

•  Feeling  invulnerable  to  disease; 

•  Having  little  adult  supervision, 
whether  at  home  having  nm  away  £rom 
home,  or  having  been  asked  to  leave 
home; 

•  A  history  of  emotional,  sexual,  and/ 
or  physical  abuse; 

•  Distrust  of  adults; 

•  Serious  emotional  and  personal 
problems; 

•  Disenfiranchised  from  institutions 
that  nonnally  provide  structure  and 
support;  and 

•  Difficulty  filling  basic  human  needs 
for  food,  shelter,  money,  and  safety — 
consequently  placing  prevention  of  HIV 
infection  a  low  priority. 

Establishing  effective  programs  to 
prevent  HIV  infection  and  other  priority 
health  problems  among  youth  in  high- 
risk  situations  is  difficult  because  they 
are  often  inaccessible  to  and 
disenfranchised  from  traditional 
education  and  health  systems.  However, 
there  are  other  systems  which  may  be  in 
a  position  to  serve  large  populations  of 
youth  in  high-risk  situations,  including 
social  service  agencies,  community- 
based  organizations,  juvenile  justice 
systems,  job  training  programs,  the 
military,  and  other  agencies  and  systems 
with  access  to  these  populations  of 
young  people.  While  these  systems  may 
not  have  health  as  their  priority  focus, 
they  dp  provide  access  and  an 


opportunity  to  integrate  health 
promotion  and  disease  prevention 
activities,  including  HIV  prevention, 
into  their  delivery  systems. 

The  effectiveness  of  HIV  prevention 
efforts  targeting  youth  in  high-risk 
situations  is  likely  to  be  influenced  by 
the  extent  to  which  programs  are 
integrated  into  existing,  complementary 
services  provided  by  agencies  that 
address  Uie  needs  of  these  youth.  Also, 
at  the  local  level,  HTV  prevention 
community  planning  groups  develop  an 
HTV  prevention  plan  for  their  respective 
communities.  It  is  important  to 
coordinate  HIV  prevention  activities 
with  these  planning  groups.  OX;  is 
seeking  to  fund  national  organizations 
which  have  the  potential  to  exercise 
considerable  leverage  through  their 
affiliates  and  constituents  which  have 
access  to  large  numbers  of  youth  in 
high-risk  situations.  With  limited 
resources,  such  national  organizations 
are  in  a  position  to  identify  the  most 
promising  preventidb  interventions  and 
influence  dissemination  and 
implementation  of  such  strategies  at  the 
local  level  by  providing  materials, 
training  (including  training  of  trainer 
approaches),  and  technical  assistance  to 
local  affiliate  and  constituent  agencies. 
CDC  is  especially  interested  in  funding 
national  organizations  which  can  work 
effectively  and  collaboratively  with 
other  relevant  systems  of  the  Federal 
government  to  gain  access  to  hard  to 
reach  large  populations  of  youth  in 
high-risk  situations. 

Purpose 

These  awards  are  intended  to 
strengthen  the  capacity  of  national  non- 
governmental organizations  to  assist 
national,  State,  and  local  efforts  to 
prevent  HTV  infection  and  other  priority 
health  problems  among  large 
populations  of  youths  in  high-risk 
situations. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1.  Collaborate  with  affiliates  or 
constituents,  other  national,  State,  and 
local  organizations  that  serve  youths  in 
high-risk  situations,  Community 
Planning  Groups,  CDC,  and  when 
possible  other  agencies  of  the  Federal 
government  to  achieve  the  purpose  of 
this  program  announcement. 


2.  Implement  the  operational  plan 
that  includes  reaching  large  numbers  of 
youth  in  high-risk  situations  with 
appropriate,  sustainable,  and  effectively 
targeted  prevention  activities  through 
effective  collaboration  with  eiffiliates, 
constituents,  and  other  organizations 
(including  other  Federal  agencies). 

3.  Monitor  and  evaluate  the  program 
to  provide  useful  information  on  an 
ongoing  basis  for  program  decision 
maldng,  changes,  and  improvements. 

4.  Disseminate  programmatic 
information  to  other  interested 
recipients  through  appropriate  methods 
that  include:  (a)  Identifying  and 
submitting  perti;ient  programmatic 
information  for  incorporation  into 
computerized  databases  of  health 
information  and  health  promotion 
resources,  such  as  the  Combined  Health 
Information  Database  (CHID)  and  the 
Chronic  Disease  Prevention  (CDP)  file, 
and  (b)  sharing  information  through 
electronic  bulletin  boards,  such  as  the 
Comprehensive  Health  Education 
Network  (CHEN). 

5.  Participate  with  other  appropriate 
agencies  as  well  as  CDC  in  planning  and 
convening  meetings  that  support  the 
purpose  of  this  program  announcement 

B.  CDC  Activities 

1 .  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
aimouncement. 

2.  Collaborate  with  national,  State, 
and  local  organizations  and  other 
relevant  Federal  agencies  in  planning 
and  conducting  national  strategies 
designed  to  strengthen  programs  for 
preventing  HTV  infection  and  other 
serious  health  problems  among  youths 
in  high-risk  situations. 

3.  Provide  programmatic  consultation 
and  guidance  related  to  program 
planning,  implementing,  and 
evaluating;  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  reports. 

4.  Assist  in  planning  meetings  of 
national,  State,  and  local  organizations 
and  other  relevant  Federal  agencies  to 
address  issues  and  program  activities 
related  to  preventii^  HIV  infection  and 
other  serious  health  problems  among 
youths  in  high-risk  situations. 

5.  Assist  in  the  evaluation  of  program 
activities. 

Technical  Reportiiig  Requirements 

An  original  and  two  copies  of  an 
annual  progress  report  and  Financial 
Status  Report  (FSR)  are  required  no  later 
than  90  days  after  the  end  of  each 
budget  period.  Final  FSR  and 
performance  reports  are  required  no 
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ialcr  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Officer, 
Procurement  and  Grants  Office,  CDC. 

Progress  reports  must  include  the 
following  for  each  program,  function,  or 
activity  involved:  (1)  A  comparison  of 
actual  accomplishments  to  the 
objectives  established  for  the  period;  (2) 
the  reasons  for  slippage  if  established 
objectives  were  not  met;  and  (3)  other 
pertinent  information  including,  when 
appropriate,  analysis  and  explanation  of 
unexpectedly  high  costs  for 
performance.  The  progress  report  must 
also  reflect  the  program  review  panel's 
report  indicating  all  materials  have  been 
reviewed  and  approved. 

Application 

1.  Pre-application  Letter  of  Intent 

Applicants  must  provide  evidence  of 
eligibility  in  a  cover  letter  to  the  CDC 
Grants  Management  Officer  (see  Eligible 
Applicants  section),  and  should  attach 
to  this  cover  letter  copies  of  any 
supportive  documentation. 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter-of- 
intent  to  apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC.  (See  Application  Submission  and 
Deadline  Section  for  the  address.)  It 
should  be  postmarked  no  later  than  July 
15,  1997.  The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
priority  area  to  be  addressed  by  the 
proposed  project.  The  letter-of-intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

2.  Application  Content 

Applicants  are  required  to  subsiit  an 
original  and  two  copies  of  the 
application,  including  an  executive 
summary  of  not  more  than  two  pages. 
The  executive  summary  should  be 
placed  at  the  beginning  of  the 
application. 

All  application  pages  must  be  clearly 
numbered,  and  a  complete  table  of 
contents  for  the  application  and  its 
appendixes  must  be  included.  Begin 
each  separate  section  on  a  new  page. 
The  original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  unbound.  All  application 
materials  must  be  typewritten,  single- 
spaced,  with  unreduced  type  (12  point 
font)  on  6Wx\\"  paper,  with  at  least  a 
1"  margin  including  headers  and 
footers,  and  printed  on  one  side  only. 

All  applications  must  be  developed  in 
accordance  with  Form  FHS-5161-1 


(Revised  7/92),  information  contained  in 
this  program  aimouncement,  and  the 
instructions  oudined  in  the  following 
section  headings: 

A.  Background  and  Need  (not  more 
than  5  pages):  Describe  the  need  for  the 
proposed  activities,  to  include:  (1)  the 
specific  targeted  group(s)  of  youths  in 
high-risk  situations  to  be  reached  and 
their  special  needs,  to  include  evidence 
of  health  risk  behaviors,  and  (2)  the 
need  for  the  particular  strategies  and 
activities  planned. 

B.  Capacity  (not  more  than  5  pages): 
1.  Describe  the  applicant's  capacity  and 
ability  to  address  the  identified  needs 
and  implement  the  proposed  activities, 
including  current  and  past  experience 
in  addressing  the  needs  of  youths  in 
high-risk  situations,  and  current  and 
past  experience  in  developing  and 
implementing  effective  HIV  prevention 
strategies  for  this  population. 

2.  Describe  the  applicant's  capacity 
and  experience  in  developing  and 
implementing  large  scale  projects  which 
have  a  national  impact  on  large 
populations  of  youths  in  high-risk 
situations. 

3.  Describe  the  applicant's  existing 
organizational  structure  (include  an 
organizational  chart,  which  may  be 
placed  in  an  appendix)  and  how  that 
structure  will  support  the  proposed 
program  activities. 

4.  Descrit}e  the  applicant's  affiliates  or 
constituents,  including:  (a)  type  of 
affiliates  or  constituents,  and  (b)  number 
of  affiliates  or  constituents. 

5.  Demonstrate  how  applicant  will 
perform  a  substantive  role  in  carrying 
out  project  activities  and  not  merely 
serve  as  a  conduit  for  an  award  to 
another  party  or  to  provide  funds  to  an 
ineligible  party. 

C.  Goals,  Objectives,  and  Operational 
Plan  (not  more  than  12  pages).  Goals: 
List  realistic,  goals  that  indicate  where 
the  program  will  be  at  the  end  of  the 
projected  five-year  project  period.  Goals 
should  reflect  the  overall  scale  of  the 
project  and  include  quantifiable 
measures  of  the  numbers  of  youths  in 
high-risk  situations  expected  to  be 
reached  by  the  project. 

Objectives:  List  objectives  that  are 
specific,  measurable,  and  feasible  to  be 
accomplished  during  the  first  12-month 
budget  period. 

The  oDjectives  should  relate  directly 
to  the  project  goals. 

Operational  Plan:  1.  Describe  how  the 
applicant's  affiliates  or  constituents 
across  the  nation  will  be  involved  to 
achieve  the  purpose  of  this  program 
announcement.  Describe  specific 
activities  that  are  proposed  to  achieve 
each  of  the  applicant's  objectives  during 
the  first  budget  period.  The  plan  should 


clearly  describe  how  the  project  will 
reach  large  numbers  of  youth  in  high- 
risk  situations,  including  the  specific 
linkages  to  and  activities  conducted  in 
collaboration  with  its  affiliates, 
constituents,  and  other  organizations.  If 
the  applicant  proposes  to  test  and 
implement  a  model  or  concept  in  a 
limited  number  of  sites  during  the  first 
project  year,  the  applicant  must  submit 
a  plan  that  describes  their  capacity  and 
intention  to  replicate  these  activities 
nationwide  in  subsequently  funded 
years. 

Where  meaningful  and  relevant, 
youths  should  be  involved  in  program 
planning  and  implementation. 
Interventions  directly  impacting  youths 
should  be  based  on  current  health 
behavior  change  theory  and  research.  In 
addition,  the  recipient  must  have  a  clear 
plan  of  action  for  reaching  these  youths 
through  the  recipient's  affiliates, 
constituents,  and  other  organizations. 
Linkages  and  collaborative  activities 
between  the  recipient  and  intermediate 
affiliates,  constituents,  and  other 
organizations  must  be  fully  described 
and  consistent  with  an  effective 
diffusion  strategy;  the  recipient  should 
also  describe  how  it  will  encourage 
local  affiliate  and  constituent  agencies 
to  coordinate  with  their  respective  HIV 
prevention  community  planning  group. 
A  coherent  theory  of  action  should 
make  known  the  expected  outcomes  at 
each  level  and  stage  of  the  project,  and 
result  in  direct  HIV  prevention 
interventions  that  reach  large 
populations  of  youths  in  high-risk 
situations. 

2.  Provide  a  chart  that  includes  a  time 
line  for  completing  the  proposed 
activities. 

3.  Identify  staff  responsible  for 
completing  each  activity. 

4.  Provide  a  brief  description  of  the 
activities  anticipated  beyond  the  first 
year  of  funding  (e.g.  years  2-5  of  the 
project). 

D.  Project  Management  and  Staffing 
Plan  (not  more  than  3  pages):  1. 
Describe  how  the  proposed  program 
will  be  managed  and  staffed,  including 
the  location  of  the  program  within  the 
organization  and  the  proposed  staffing 
for  the  project.  Provide  job  descriptions 
for  existing  and  proposed  positions. 
Staffing  should  include  the  commitment 
of  at  least  one  full-time  staff  member  to 
manage  the  project  and  provide 
direction  for  proposed  activities. 
Demonstrate  that  staff  have  the 
professional  background  and  experience 
needed  to  fulfill  the  proposed 
responsibilities  by  including  the 
curriculum  vitae  for  each  named  staff 
member  and  a  job  description  for  staff 
not  yet  identified.  Curriculum  vitae 
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should  be  limited  to  two  pages  per 
person  and  can  be  placed  in  the 
appendix. 

2.  For  collaborating  organizations 
participating  substantially  in  proposed 
activities,  provide  the  nanie(s)  of  the 
organizationls),  and  the  applicant's  staff 
person  who  will  coordinate  or  supervise 
the  activity.  For  each  organization 
listed,  provide  a  current  letter  of 
support  indicating  their  intention  to 
participate  and  their  specific  activities 
and  responsibilities  in  the  program. 

E.  Sharing  experiences  (not  more  than 
1  page):  Indicate  how  materials  that  are 
developed  or  activities  that  are 
successful  will  be  shared  with  others. 
Examples  of  such  activities  could 
include,  but  are  not  limited  to: 

1.  Sharing  materials  through 
electronic  databases  such  as  the 
Comprehensive  School  Health  Database 
of  the  Combined  Health  Information 
Database  (CHID),  and  the  Chronic 
Disease  Prevention  (CDP)  file. 

2.  Sharing  news  through  electronic 
bulletin  boards  such  as  Comprehensive 
Health  EducaUon  Network  (CHEN). 

3.  Disseminating  materials  to 
affiliates,  constituents,  other  national, 
state,  and  local  organizations,  and  CDC. 

F.  Collaborating  (not  more  than  2 
pages):  Describe  bow  the  applicant  will 
collaborate  with  its  affiliates  or 
constituents,  other  key  organizations, 
and  CDC  to  accomplish  the  proposed 
program  activities.  Such  collaboration 
should  include  an  intention  to  work 
closely  with  CDC  staff,  especially  at 
major  decision  points  and  program 
milestones.  Describe  also  how  the 
applicant  intends  to  encourage 
collaboration  between  local  youth- 
serving  agencies  and  their  respective 
HIV  prevention  community  plaiuiing 
groups. 

G.  Evaluation  (not  more  than  3  pages): 
Describe  how  the  applicant  will  monitor 
progress  in  meeting  program  objectives 
and  collect  additional  evaluative  data  to 
inform  program  decisions  and 
improvement.  Identify  key  evaluation 
questions  and  how  the  data  will  be 
collected,  analyzed,  and  used  to 
improve  the  program. 

H.  Budget  and  Accompanying 
Justification  (no  page  limitation): 
Provide  a  detailed  budget  and  line-item 
justification  for  all  operating  expenses 
that  are  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  (Sample  budget  enclosed  with 
application  package.) 

The  budget  request  should  include 
the  cost  of  a  five-day  trip  to  Atlanta  for 
two  individuals  to  attend  a  CDC  aimual 
conference  and  a  two-day  trip  to  Atlanta 
for  two  individuals  to  attend  one 
additional  meeting. 


Content  of  Non-Competing  Continuation 
Application 

In  compliance  with  45  CFR  74.121(d) 
and  92.10(b)(4),  as  applicable,  non- 
competing  continuation  applications 
submitted  within  the  project  period 
need  only  include: 

A.  A  brief  progress  report  describing 
the  accomplishments  of  the  previous 
budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  01 
Year  application. 

C.  An  aimual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  re-justification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items. 

Note:  If  indirect  costs  are  requested  on  a 
new  or  continuation  application,  a  copy  of 
the  organization's  current  negotiated  Federal 
indirect  cost  rate  agreement  or  cost  allocation 
plan  must  be  provided. 

Special  Guidelinea  for  Technical 
Aissistance  Woriuhop 

A  one-day  technical  assistance 
workshop  will  be  held  in  Washington, 
EKZ,  approximately  two  weeks  after  this 
Program  Aimouncement  publication 
date  in  the  Federal  Register.  The 
purpose  of  this  meeting  will  be  to  help 
potential  applicants  to  imderstand  the 
scope  and  intent  of  Announcement  765 
and  the  Public  Health  Service  grants 
policies,  applications,  and  review 
procediu^s. 

Attendance  at  this  workshop  is  not 
mandatory.  Applicants  who  are 
currently  funded  by  CDC  may  not  use 
project  funds  to  attend  this  workshop. 
Each  potential  applicant  may  send  no 
more  than  two  representatives  to  this 
meeting.  Please  provide  the  names  of 
the  persons  that  are  planning  to  attend 
this  meeting  to  Mary  Vernon,  Acting 
Chief,  Special  Populations  Section, 
Division  of  Adolescent  and  School 
Health;  National  Center  for  Chronic 
Disease  and  Health  Promotion,  4770 
Buford  Highway,  NE.,  Atlanta,  GA 
30341-3724  telephone  (770)  488-5362; 
no  later  than  June  25,  1997. 

Evaluation  Critoia 

Each  application  will  be  allocated  a 
total  of  100  points,  and  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria: 

A.  BacKgroimd  and  Need  (15  points): 
The  extent  to  which  the  applicant 
justifies  the  need  for  the  proposed 
activities,  including  identifying  the 
needs  of  the  specific  targeted  group(s)  to 
be  reached  (including  evidence  of  risk 


behaviors  among  youths),  and  describes 
the  need  for  the  particular  strategies  and 
activities  planned. 

B.  Capacity  (20  points):  1.  The  extent 
to  which  the  applicant  demonstrates  the 
capacity  and  ability  to  address  the 
identified  needs  of  the  targeted  group(s) 
and  implement  the  prop>osed  activities, 
including  current  and  past  experience 
in  addressing  the  needs  of  youths  in 
high-risk  situations,  and  ciurent  and 
past  experience  in  developing  and 
implementing  effective  HIV  prevention 
strategies  for  this  population. 

2.  Tne  extent  to  which  the  applicant 
demonstrates  capacity  and  experience 
in  developing  and  implementing  large 
scale  projects  which  have  a  national 
Impact  on  large  populations  of  youths  in 
hi^-risk  situations. 

3.  The  extent  to  which  the  applicant 
describes  its  existing  organizational 
structure  and  how  that  structure  will 
support  the  proposed  program  activities. 

4.  The  extent  to  which  me  applicant 
describes  its  affiliates  or  constituents, 
including:  (a)  Type  of  affiliates  or 
constituencies,  and  (b)  number  of 
affiliates  or  constituents. 

5.  The  extent  to  which  the  ap'plicant 
demonstrates  that  it  will  perform  a 
substantive  role  in  carrying  out  project 
activities,  and  not  merely  serve  as  a 
conduit  for  an  award  to  another  party  or 
to  provide  funds  to  an  ineligible  party. 

C.  Goals,  Objectives,  and  Operational 
Plan  (25  points).  Goals:  The  extent  to 
which  the  applicant  has  submitted 
realistic  goals  for  the  projected  five-year 
project  period  which  include 
quantifiiable  measures  of  an  intention  to 
reach  large  numbers  of  youths  in  high- 
risk  situations  with  efliective  HIV 
prevention  activities. 

Objectives:  The  extent  to  which  12- 
month  objectives  are  specific, 
measurable,  and  feasible  and  directly 
relate  to  the  applicant's  goals. 

Operational  Plan:  1.  Tne  extent  to 
which  proposed  activities  involve  the 
applicant's  affiliates  or  constituents 
nationwide,  and  are  likely  to  impact 
large  numbers  of  youths  in  high-risk 
sitiiations  with  effective  and  well- 
targeted  HTV  prevention  interventions. 

2.  The  extent  to  which  the  proposed 
activities  are  linked  to  and  designed  to 
achieve  the  stated  objectives  within  the 
first  budget  period,  and  are  likely  to 
reduce  HIV  infection  and  other  priority 
health  problems  among  large  niunbers 
of  youths  in  high-risk  situations. 

3.  The  extent  to  which  the  applicant 
includes  a  reasonable  timeline  for 
conducting  proposed  activities,  and 
identifies  staff  responsible  for 
completing  each  activity. 

4.  The  extent  to  which  the  applicant 
provides  a  description  of  the  activities 


32818 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday.  June  17.  1997  /  Notices 


anticipated  beyond  the  first  year  of 
funding  (e.g.  years  2-5  of  the  project). 

D.  Project  Management  and  Staffing 
(20  points):  1.  The  extent  to  which  the 
applicant  describes  how  the  program 
will  be  managed  and  staffed,  including 
the  location  of  the  program  within  the 
organization  and  the  proposed  staffing 
for  the  project,  including  job 
descriptions  for  existing  and  proposed 
positions. 

2.  The  commitment  of  at  least  one 
full-time  staff  member  to  manage  the 
project  and  provide  direction  for 
proposed  activities. 

3.  The  extent  to  which  the  applicant 
demonstrates  that  staff  have  the 
professional  background  and  experience 
needed  to  fulfill  the  proposed 
responsibilities  by  including  the 
curriculum  vitae  for  each  named  staff 
member  and  a  job  description  for  staff 
not  yet  identified. 

4.  The  extent  to  which  the  applicant 
provides  the  name(s)  of  the 
organization(s)  participating 
substantially  in  proposed  activities,  a 
staff  person  to  coordinate  or  supervise 
activitiesr  and  letters  of  support  for  each 
organization  that  indicates  dieir 
intention  to  participate  in  specific  ways. 

E.  Sharing  Experiences  and  Resources 
(5  points):  The  extent  to  which  the 
applicant  indicates  how  it  will  share 
effective  materials  and  activities. 

F.  Collaborating  (5  points):  The  extent 
to  which  the  applicant  describes  how  it 
will  collaborate  with  its  affiliates  or 
constituents,  other  key  organizations, 
and  CDC;  and  the  extent  to  which  the 
applicant  describes  how  it  will 
encourage  local  youth-serving  agencies 
to  coordinate  activities  with  their 
respective  HIV  prevention  community 
planning  groups. 

G.  Evaluation  (10  points):  The  extent 
to  which  the  applicant  describes 
procedures  to  monitor  progress  in 
meeting  program  objectives,  and 
identifies  additional  evaluative  data  to 
be  collected  and  how  that  data  will  be 
collected  and  used. 

H.  Budget  and  Accompanying 
Justification:  (Not  Scored)  The  extent  to 
which  the  applicant  provides  a  detailed 
and  clear  budget  narrative  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  Systems  Reportiiig 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.938. 

Other  Requirements 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled:  "Interim  Revision  of 
Requirements  of  the  Content  of  AIDS- 
Related  Written  Materials,  Pictorials. 
Audiovisuals.  Questionnaires.  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  Assistance  Programs"  (June 
15,  1992).  a  copy  of  which  is  included 
in  the  application  kit.  The  names  and 
affiliations  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113.  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved.  (See  TECHNICAL 
REPORTING  REQUIREMENTS  secUon.) 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations.  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (Revised 
7/92)  (OMB  Niunber  0937-0189)  must 
be  submitted  to  Sharron  P.  Orum: 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CIX;).  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta.  GA  30305.  on  or 
before  Friday.  August  1. 1997. 
(Facsimile  copies  will  not  be  accepted.) 

1 .  Deadline:  Applications  shall  oe 
considered  as  meeting  the  deadline  if 
they  are  either: 


[ill  neceivea  on  or  oeiore  me  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing. 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  1.  (a)  or 
2.  (b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Infonnation 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  765. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

ff  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd.  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE.. 
Room  314,  Mailstop  E-18,  Atlanta, 
Georgia  30305,  telephone:  (404)  842- 
6546,  facsimile:  (404)  842-6513.  E-mail: 
oxb3@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Mary  Vernon. 
Acting  Chief,  Special  Populations 
Program  Section,  Program  Development 
and  Services  Branch,  Division  of 
Adolescent  and  School  Health.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway.  NE..  Mailstop 
K31,  Atlanta.  GA  30341-3724; 
telephone  (770)  488-5356,  facsimile 
(770)  488-5972,  or  via  hitemet 
<eamo@cdc.gov>. 

Please  refer  to  Announcement  765 
when  requesting  information  or 
submitting  an  application. 

Potential  applicants  may  obtain 
copies  of  the  following  publications: 

1.  Healthy  People  2000  (Full  Report, 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report,  Stock 
No.  017-001-00473-1)  referenced  in  the 
Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


UMI 
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Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

2.  HIV  Infection  Among  Street  Youth 
(Document  No.  OEI-01-90-00500)  from 
the  Office  of  the  Inspector  General, 
Ihiblic  Affairs,  Room  5246,  Cohen 
Building,  330  Independence  Ave.  SW, 
Washington,  DC  20201;  telephone  (202) 
619-1142. 

3.  Preventing  HIV/ AIDS  in 
Adolescents,  and  Youth  and  HIV/ AIDS: 
An  American  Agenda  from  the  National 
AIDS  Information  Clearinghouse,  P.O. 
Box  6003.  Rockville,  MD,  20850; 
telephone  (800)  458-5231,  select  option 
■2.    -i 

4.  The  External  Review  of  CDC's  HIV 
Prevention  Strategies  from  the  Centers 
for  Disease  Control  and  Prevention, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  (name  of  Center  pending). 
Division  of  HTV/AIDS  Prevention,  1600 
Clifton  Road.,  NE.,  Mailstop  D-21, 
Atlanta,  GA  30333;  telephone  (404) 
639-0900. 

5.  The  National  Youth  Summit  on 
HIV  Prevention  and  Education: 
Summary  Report  and  Recommendations 
bom  the  National  Association  of  State 
Boards  of  Education,  1012  Cameron 
Street,  Alexandria,  VA,  22314; 
telephone  (800)  220-5183  ($10  each  + 
$2  shipping  and  handling). 

6.  Additional  information  about  HIV 
Prevention  Community  Planning 
Groups  by  contacting  Mary  Willingham, 
Centers  for  Disease  Control  and 
Prevention,  National  Center  for  HIV, 
STD  and  TB  Prevention,  Division  of 
HIV/AIDS  Prevention,  1600  Clifton  Rd., 
Mailstop  D-21,  Atlanta,  GA  30333; 
telephone  (404)  639-0965. 

7.  Hie  Second  Annual  National 
School  Health  Conference  Proceedings, 
&t)m  the  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Chronic 
ENsease  Prevention  and  Health 
Promotion,  Division  of  Adolescent  and 
School  Health.  4770  Buford  Highway. 
NE.,  Mailstop  K-31,  Atlanta,  GA  30041- 
3724;  telephone  (770)  488-5324. 

Dated:  June  10, 1997. 
Jack  Jackaon, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
PrevevAion  (CDC). 

(FR  Doc.  97-15806  Filed  fr-16-97;  8:45  am] 
BIUJN6  CODE  4ie»-1S-P 
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Naiiuna;  Ce'-'t^f  <or  -^eann  Statistics; 
ICD-9-<-~M  E  Coa*^  Revisions 

AGENCY:  National  Center  for  Health 
Statistics.  Centers  for  Disease  Control 
and  Prevention  (CDC),  DHHS. 
ACTKM:  Notice. 

SUMMARY:  The  National  Center  for 
Health  Statistics  has  approved  the 
following  expansion  to  the  External 
Cause  Codes  in  the  International 
Classification  of  Diseases,  Ninth- 
Revision,  Clinical  Modification  (ICD-9- 
CM).  These  ICD-9-CM  E  code  revisions 
will  become  effective  October  1, 1997. 
The  official  government  version  of  the 
ICD-9-CM  that  will  include  all  of  the 
ICD-9-CM  code  revisions  effective 
October  1, 1997,  can  be  found  on  the 
ICD-9-CM  CD-ROM  available  through 
the  Government  Printing  Office. 
E922.4     Accident  caused  by  air  gun 
E955.6    Suicide  and  self-inflicted 

injury  by  air  gun 
E968.6    Assault  by  air  gun 
E985.6     Injury  of  undetermined  intent 

by  air  gim 
FOR  "FURTHER  INFORMATION  CONTACT: 
Donna  Pickett,  R.R.A.,  Co-chair,  ICD-9- 
CM  Coordination  and  Maintenance 
Committee.  National  Center  for  Health 
Statistics,  CDC,  telephone  (301)  436- 
7050. 

Dated:  June  10. 1997. 
Jack  Jackson, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-15809  Filed  6-16-97;  8:45  am) 
BIUJNQ  CODE  41C3-1S-P 
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Bu.eat.  a:  wane  .Ma.^.agement 

[10-933-1430-01:  IDI-05283  01] 

Public  LanG  Otaei  No.  7267;  Partial 
Revocation  of  Public  l^nd  Order  No. 
2377;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects 
560.39  acres  of  National  Forest  System 
lands  withdrawn  by  the  Forest  Service 
for  the  Bluff  Creek  Timber  Access  Road. 
The  lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 


withdrawn,  and  the  revocation  is 
needed  to  transfer  the  lands  by 
exchange.  This  action  will  open  the 
lands  to  surface  entry  and  mining  All 
of  the  lands  have  been  and  will  remain 
open  to  mineral  leasing. 

EFFECTIVE  DATE:  July  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  93709,  208-373-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2377,  which 
withdrew  National  Forest  System  lands 
for  a  variety  of  administrative,  resource, 
and  recreational  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands. 

Boise  Meridiaa 

T.  43  N.,  R.  7  E, 

Sec.  2,  lot  4. 
T.  44  N.,  R.  7  E.. 

Sec.  24.  EViNEV.,  S'ASWV,,  W'/iSE'/.  and 
NEV«SEV4; 

Sec.  26,  E'/iNEV*.  WViSEV*  and  l^ViSEVi; 

Sec.  34,  SE'ASEVt. 

The  areas  described  aggregate  560.39  acres 
in  Shoshone  County. 

2.  At  9:00  a.m.,  on  July  17,  1997,  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuts. 

Dated:  June  6. 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  97-15779  Filed  6-16-97;  8:45  am] 
■LUNG  CODE  4310-QO-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[(CA-067-1 430-00);  CACA-22644] 

Notice  Of  Realty  Action;  Classification 

•  ^„^'  '  Lands  for  Conveyance  Under 
-H  Recreation  and  Public  Purposes 
^  d  op)  Act;  and  Notice  of  Public 
Scoping  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 
ACTION:  Notice. 


SUMKIARY:  a  preliminary  examination  of 
the  following  described  lands  in 
Imperial  County,  California,  has  found 
the  lands  suitable  for  conveyance  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  of  June  14. 1926.  as 
amended  (43  U.S.C.  869  et  seq.). 

San  Bernardino  Nferidian 

T.  11S.,R.  9E. 

Sees.  2,4,6,10; 

Sec.  12,  SV2; 

Sees.  14.22,24,26; 
T.  11S.,R.  10  E. 

Sees.  6.8,18,20,28.30,32,34; 

Sees.  22  and  26;  portions  lying  west  of 
Hwy86 

T.  12S.,R.  9E. 

Sees.  2.4.6,8,10.12; 

Sees.  14  and  18;  portions  lying  north  of 
Hwy  78 

T.  12S.,R.  10  E. 

Sees.  2,4.6,8,10,12; 

See.  9,  E'/jNWV4NEV4; 

Sees.  14  and  18;  portions  lying  north  of 
Hwy  78 

T.  12  S.,  R.  11  E. 

See.  6;  portion  lying  west  of  Hwy  86 

Sec.  18;  portion  lying  north  of  Hwy  78  and 
west  of  Hwy  86 
Containing  21,000  acres,  more  or  less. 

This  classification  action  is  in 
response  to  an  application  filed  by  the 
California  Department  of  Parks  and 
Recreation.  Ocotillo  Wells  State 
Vehicular  Recreation  Area  (SVRA). 
California  State  Parks  proposes  to  use 
the  lands  to  expand  the  Ocotillo  Wells 
SVRA,  a  facility  for  off-highway  vehicle 
recreational  use  and  activities.  Off- 
highway  vehicle  (OHV)  recreation 
activity  is  presentiy  taking  place  on  the 
subject  lands.  The  intent  of  California 
State  Parks  is  to  allow  the  existing  OHV 
recreation  activity  to  continue  as  it 
presentiy  occurs  on  the  same  existing 
roads  and  trails.  Although  California 
State  Parks  intends  to  only  develop  a 
minimum  number  of  new  trails  and 
routes  of  travel,  new  connecting  roads 
and  trails  would  be  constructed  to 
facilitate  circulation  and  emergency 
access.  California  State  Parks  would 
improve  the  existing  operation  of  the 
subject  lands  by  providing  sanitary 


facilities,  which  include  toilets,  and 
trash  bins.  Additional  improvements 
would  include  signage  and  protection  of 
resources.  A  small  service  yard  may  be 
necessary  to  meet  maintenance  needs. 

The  lands  are  in  a  checkerboard  area 
of  ownership,  restricting  BLM's  ability 
to  effectively  manage  the  lands  and 
protect  the  resources.  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  lands  are  not  needed  for 
Federal  purposes. 

Conveyance  of  the  lands  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  applicable 
regulaUons  of  the  Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the  United 
States  (26  StaL  391;  43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine,  and  remove  the  minerals. 

4.  All  valid  existing  rights  documented  on 
the  official  public  land  records  at  the  time  of 
patent  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines  appropriate  to 
ensure  public  access  and  proper  management 
of  Federal  lands  and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  proposed  classification  of  the  lands 
to  the  Area  Manager.  Bureau  of  Land 
Management,  1616  South  4th  SXieet.  El 
Centro,  CA  92243.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
lands,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 

notice. 

Comments  are  also  being  requested  to 
help  identify  significant  issues  or 
concerns  related  to  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  and  to  determine  the 
scope  of  the  issues  that  need  to  be 
analyzed  in  the  environmental 
assessment. 

A  public  scoping  meeting  will  be  held 
on  Tuesday,  June  24, 1997,  7:00  pm  to 


9:00  pm  at  the  BLM,  El  Cenuo  Resource 

Area  Office.  1661  Soutii  4tii  St.,  El 

Centit).  CA,  92243. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynda  KastoU,  Realty  Specialist,  at  the 

above  address,  or  telephone  (760)  337- 

4421. 

Dated:  June  10. 1997. 
Thomas  F.  Zale, 
Acting  Area  Manpger. 
IFR  Doc.  97-15917  Filed  6-6-97;  8:45  am) 
BtLUNQ  COOE  4310-40-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-01;  N-64046] 

Termination  of  Recreation  and  Public 
Purposes  (R&PP)  Class'^^ratlon; 
Nevada 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  Notice. 

StJMMARY:  This  notice  terminates  R&PP 
Qassification  N-54046.  The  termination 
of  this  classification  is  for  record- 
clearing  purposes.  The  subject  lands 
will  remain  segregated  firom  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
due  to  an  overlapping  segregation  for 
disposal  by  exchange. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  effective  upon 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  DiPinto.  BLM  Las  Vegas  District 
Office,  4765  Vegas  Drive.  NV  89108, 
702-647-5062. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive.  Las  Vegas,  Nevada. 
SUPPLEMENTARY  INFORMATION:  On 
December  13,  1990.  the  Clark  County 
School  District  filed  an  application  with 
BLM  for  a  middle  school  site  pursuant 
to  the  RftPP  Act.  On  May  10,  1992.  the 
lands  requested  were  classified  suitable 
for  lease/conveyance  under  the  act.  The 
school  was  not  constructed  and  the 
applicant  withdrew  their  application  by 
letter  dated  October  1,  1996.  Pursuant  to 
the  R&PP  Act  of  June  14.  1926,  as 
amended  (43  U.S.C.  869  et  seq.),  the 
regulation  contained  in  43  CFR  2091.7- 
1,  and  the  authority  delegated  by 
Appendix  1  of  the  Bureau  of  Land 
Management  Manual  1203,  R&PP 
Classification  N-54046  is  hereby 
terminated  in  its  entirety  for  the 
following  described  land: 


UMI 


ifdfrai  Rp; 


Mount  Diablo  Meridian,  Nevada 

T.  23  S.,  R.  62  E., 
Sec.  6,  Lot  1. 

Containing  10  acres. 

Dated:  June  6,  1997. 
Michael  F.  Dwyer, 
District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  97-15773  Filed  6-16-97;  8:45  am) 
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agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  General 
Management  Plan  (GMP)  and  an 
Environmental  Impact  Statement  (EIS) 
for  the  Tallgrass  Prairie  National 
Preserve  (hereafter,  "the  Preserve"), 
Kansas,  in  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  and  Public 
Law  104-333.  This  notice  is  being 
furnished  as  required  by  NEPA 
RegulaUons  40  CFR  1501.7. 

To  bcilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  the  EIS,  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

A  series  of  public  meetings  and  open 
houses  will  be  held  during  the 
development  of  the  GMP  and  the 
preparation  of  the  EIS.  Notices  of  the 
dates,  times,  and  locations  of  these 
public  sessions  will  be  advertised  in 
local  media  outlets  prior  to  the  events. 
Information  regarding  public  sessions 
and  the  GMP/EIS  will  also  be  provided 
through  periodic  newsletters  and 
through  a  World  Wide  Web  page. 
DATES:  Public  open  houses  will  be  held 
on  Tuesday,  July  15  and  Thursday.  July 
17,  1997.  The  July  15  open  house  will 
be  held  between  4:00  and  8:00  p.m.  at 
the  office  of  the  Tallgrass  Prairie 
National  Preserve.  226  Broadway, 
Cottonwood  Falls,  Kansas.  The  July  17 
open  house  will  be  held  between  4:00 
p.m.  and  7:30  p.m.  at  the  City  of 
Topeka,  City  Council  Office,  Topeka 
Performing  Arts  Center  (2nd  Floor),  214 
SE  8th  Street,  Topeka,  Kansas. 
ADOPeSSES:  Written  comments  and 
in:.^iiitciuon  concerning  preparation  of 
the  GMP/EIS  should  be  received  no  later 
than  September  15,  1997.  These 
comments  are  to  be  directed  to  the 
Superintendent,  Tallgrass  Prairie 
National  Preserve,  P.O.  Box  585,  226 


Broadway,  Cottonwood  Falls,  Kansas 
66845. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Superintendent  at  the  above  address  or 
telephone  316-273-6034. 

SUPPLEMENTARY  INFORMATION:  As 
established,  the  Preserve  shall  consist  of 
lands  and  interests  in  lands  defined  by 
the  boundary  of  the  Z  Bar  (Spring  Hill) 
Ranch  in  Chase  County  Kansas.  This 
10,894  acre  ranch  is  located  north  of 
Strong  City,  in  the  Flint  Hills  area  of 
east-central  Kansas.  The  ranch  contains 
a  vast  expanse  of  tallgrass  prairie.  The 
rolling  hills  and  rocky  soils  of  this  area 
are  today  the  most  extensive  remnant  of 
tallgrass  prairie  in  North  America. 

Congress  established  the  Preserve  (1) 
to  preserve,  protect,  and  interpret  for  the 
public  an  example  of  a  tallgrass  prairie 
ecosystem  on  the  Spring  Hill  Ranch, 
located  in  the  Flint  Hills  of  Kansas;  and 
(2)  to  preserve  and  interpret  for  the 
public  the  historic  and  cultural  values 
represented  on  the  Spring  Hill  Ranch. 
The  1996  legislation  also  established  the 
Tallgrass  Prairie  National  Preserve 
Advisory  Committee  to  serve  as  advisors 
to  the  Secretary  of  the  Interior 
(hereafter,  "the  Secretary")  and  the  NPS 
in  the  development,  management,  and 
interpretation  of  the  Preserve. 

In  accordance  with  NPS  Management 
Policies,  the  GMP  will  set  forth  a 
management  concept  for  the  Preserve; 
establish  a  role  for  the  Preserve  within 
the  context  of  regional  trends  and  plans 
for  conservation,  recreation, 
transportation,  economic  development, 
and  other  regional  issues;  and  identify 
strategies  for  resolving  issues  and 
achieving  management  objectives. 

In  accordance  with  Public  Law  104- 
333,  the  GMP  for  the  Preserve  will 
include  provisions  for: 

(1)  Maintaining  and  enhancing  the 
tallgrass  prairie  within  the  boundaries 
of  the  Preserve. 

(2)  Public  access  and  enjoyment  of  the 
property  that  is  consistent  with  the 
conservation  and  proper  management  of 
the  historical,  cultural,  and  natural 
resources  of  the  ranch. 

(3)  Interpretive  and  education 
programs  covering  the  natural  history  of 
the  prairie,  the  cultural  history  of  Native 
Americans,  and  the  legacy  of  ranching 
in  the  Flint  Hills  region. 

(4)  Requiring  the  application  of 
applicable  State  law  concerning  the 
maintenance  of  adequate  fences  within 
the  boundaries  of  the  Preserve. 

(5)  Requiring  the  Secretary  to  comply 
with  applicable  State  noxious  weed, 
pesticide,  and  animal  health  laws. 

(6)  Requiring  compliance  with 
applicable  State  water  laws  and  Federal 
and  State  waste  disposal  laws. 


(7)  Requiring  the  Secretary  to  honor 
each  valid  existing  oil  and  gas  lease  for 
lands  within  the  boundaries  of  the 
Preserve. 

(8)  Requiring  the  Secretary  to  offer  to 
enter  into  an  agreement  with  each 
individual  who,  as  of  November  12, 
1996,  holds  rights  for  cattle  grazing 
within  the  boimdaries  of  the  Preserve. 

In  addition,  a  financial  analysis  will 
be  prepared  that  indicates  how  the 
management  of  the  Preserve  may  be 
fully  supported  through  fees,  private 
donations,  and  other  forms  of  non- 
Federal  funding. 

The  environmental  review  of  the  GMP 
for  the  Tallgrass  Prairie  National 
Preserve  will  be  conducted  in 
accordance  with  requirements  of  the 
NEPA  (42  U.S.C.  §4371  et  seq.),  NEPA 
regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  regulations,  and 
NPS  procedures  and  policies  for 
compliance  with  those  regulations. 

The  NPS  estimates  the  draft  GMP  and 
draft  EIS  will  be  available  to  the  public 
by  May  1999. 

Dated:  June  10,  1997. 
William  W.  Schenk, 
Field  Director,  Midwest  Field  Area. 
IFR  Doc.  97-15824  Filed  6-16-97;  8:45  ami 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
7,  1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  July  2, 1997. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

Alabama 

Autauga  County,  Lassiter  House, 
Antauga  County  15.  0.5  mi.  N  of  jet 
of  AL  14  and  Co.  Rd.  15.,  Autaugaville 
vicinity,  97000651 

Baldwin  County,  Johnson,  Axil,  House, 
751  Edwards  St,  Fairhope,  97000649 

Jefferson  County,  South  East  Lake 
Historic  District,  Roughly  Bounded  by 
78th,  and  8th  Sts.,  and  Division,  First, 
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Second,  and  Fifth  Aves..  Birmingham, 

97000652 
Lauderdale  County,  Cherry  Street 

Historic  District.  Cherry  St.,  between 

Hermitage  Dr.  and  E.  Tombigbee  St., 

Florence,  97000648. 
Wood  Avenue  Historic  District 

(Boundary  Increase  II),  Roughly,  along 

Kendrick  Ave.,  and  633  Hermitage 

Dr..  Florence,  97000656 
Russell  County.  Uchee  Methodist 

Church,  Russell  County  22.  1.8  mi.  W 

of  jet.  of  Co.  Rds.  65  and  22.. 

Hatchechubbee  vicinity,  97000654 
St.  Clair  County.  Springville  Historic 

District,  Roughly  bounded  by 

Academy,  Wilson,  and  Cross  Sts.,the 

Norfork-Southem  RR  tracks. 

Industrial  Dr..  and  Sarusce  St., 

Springville.  97000653 
Talladega  County.  Hightower  Brothers 

Livery  Stable.  413  Norton  Ave., 

Sylacauga.  97000650 
Washington  County,  Washington 

County  Courthouse.  Washington 

County  34.  0.5  mi.  SE  of  jet.  of 

Washington  County  34  and  Old 

Stephens  Rd..  St.  Stephens,  97000655 

Colorado 

Boulder  County,  Gold  Miner  Hotel,  601 
Klondyke  Ave.,  Eldora,  97000657 

Denver  County,  Smith.  Milo  A..  House. 
1360  Birch  St..  Denver.  97000658 

Florida 

Escambia  County.  US  Customs  House 
and  Post  Office,  223  Palafox  PI., 
Pensacola,  97000659 

Georgia 

Glynn  County.  Strachan  House  Garage. 
414  '/2  Butler  Ave.,  Glynn,  97000660 

Kentucky  • 

Anderson  County,  Confederate 
Monument  in  Lawrenceburg  (Civil 
War  Monuments  of  Kentucky  MPS). 
Courthouse  Lawn.  0.5  mi.  S  of  US  127 
and  KY  44.  Lawrenceburg.  97000716 

Barren  County,  Confederate  Monument 
in  Glasgow  (Civil  War  Monuments  of 
Kentucky  MPS).  )ct.  of  Main  and 
Green  Sts.,  Glasgow.  97000717 

Bath  County,  Confederate  Monument  in 
Owingsville  (Civil  War  Monuments  of 
Kentucky  MPS),  E  of  Owingsville,  1.5 
mi.  S  of  US  60,  Owingsville, 
97000718 

Bourbon  County.  Bourbon  County 
Confederate  Monument  (Civil  War 
Monuments  of  Kentucky  MPS).  0.5 
mi.  NE  of  jet.  of  US  460  and  KY  1678. 
Paris.  97000719 

Boyle  County,  Confederate  Monument 
in  Danville  (Civil  War  Monuments  of 
Kentucky  MPS).  Jet.  of  Main  and 
College  Sts..  Danville.  97000720 

Confederate  Monument  in  Perryville 
(Civil  War  Monuments  of  Kentucky 


MPS)  Perryville  State  Historic  Site. 
2.5  mi  NW  of  Perryville,  Perryville 
vicinity,  97000722 
Union  Monument  in  Perryville  (Civil 
War  Monuments  of  Kentucky  MPS), 
Perryville  Battlefield  State  Historic 
Site.  2.5  mi.  NW  of  Perryville, 
Perryville  vicinity,  97000723 
Unknown  Confederate  Dead  Monument 
in  Perryville  (Civil  War  Monuments  of 
Kentucky  MPS).  Address  Restricted, 
Perryville  vicinity,  97000721 
Bracken  County,  Confederate 
Monument  in  Augusta  (Civil  War 
Monuments  of  Kentucky  MPS),  Payne 
Cemetery,  N  of  KY  8,  Augusta, 
■  97000715 

Breckinridge  County,  Holt,  Joseph, 
Monument  (Civil  War  Monuments  of 
Kentucky  MPS),  N  of  Holt,  between 
Louisville  and  Nashville  RR  tracks 
and  KY  144,  Addison  vicinity, 
97000714 
Butler  County,  Confederate — Union 
'     Veterans'  Monument  in  Morgantown 
(Civil  War  Monuments  of  Kentucky 
MPS),  1  blk.  N  of  jet  of  US  231  and 
KY  403,  Morgantown.  97000713 
Caldwell  County.  Confederate  Soldier 
Monument  in  Caldwell  (Civil  War 
Monuments  of  Kentucky  MPS).  Jet.  of 
KY  91  and  N.  Jefferson  St..  Princeton. 
97000712 
Calloway  County.  Confederate 
Monument  in  Murray  (Civil  War 
Monuments  of  Kentucky  MPS),  Jet.  of 
KY  94  and  Ky  121,  Murray,  97000711 
Christian  County,  Confederate  Memorial 
Fountain  in  Hopkinsville  (Civil  War 
Monuments  of  Kentucky  MPS).  3  blks. 
N  of  jet.  of  US  41  and  Main  St.. 
Hopkinsville.  97000710 
Latham  Confederate  Monument  (Civil 
War  Monuments  of  Kentucky  MPS), 
Riverside  Cemetery.  W  of 
Hopkinsville  between  US  41  and 
Louisville  and  Nashville  RR  tracks., 
Hopkinsville,  97000709 
Daviess  County,  Confederate  Monument 
in  Owensboro  (Civil  War  Monuments 
of  Kentucky  MPS),  1  blk  N  of  jet.  of 
US  60  and  US  431,  Owensboro, 
97000708 
Thompson  and  Powell  Martyrs 
Monument  (Civil  War  Monuments  of 
Kentucky  MPS),  Jet.  of  KY  56  and  Ky 
500,  St.  Joseph,  97000707 
Fayette  County.  Breckinridge.  John  C., 
Memorial  (Civil  War  Monuments  of 
Kentucky  MPS),  Courthouse  Lawn. 
Jet.  of  N.  Upper  and  E.  Main  Sts., 
Lexington.  97000705 
Confederate  Soldier  Monument  in 
Lexington  (Civil  War  Monuments  of 
Kentucky  MPS).  833  W.  Main  St. 
Lexington,  97000703 
Ladies'  Confederate  Memorial,  The 
(Civil  War  Monuments  of  Kentucky 


MPS),  833  W.  Main  St.,  Lexington, 
97000706 

Morgan,  John  Hunt,  Memorial  (Civil 
War  Monuments  of  Kentucky  MPS), 
Courthouse  Lawn.  Jet.  of  N.  Upper 
and  E.  Main  St..  Lexington,  97000704 

Franklin  County  Colored  Soldiers 
Monument  in  Frankfort  (Civil  War 
Monuments  of  Kentucky  MPS). 
Greenhill  Cemetery.  0.1  mi.  SE  of  jet. 
of  E.  Main  St.  and  Myrtle  Ave.. 
Frankfort,  97000701 

Confederate  Monument  in  Frankfort 
(Civil  War  Monuments  of  Kentucky 
MPS),  215  E.  Main  St.,  Frankfort, 
97000702 

Fulton  County,  Confederate  Memorial  in 
Fulton  (Civil  War  Monuments  of 
Kentucky  MPS).  Fairview  Cemetery.  2 
blks.  N  of  jet.  of  College  and  5th  Sts.. 
Fulton  vicinity,  97000699 

Confederate  Memorial  Gateway  in 
Hickman  (Civil  War  Monimients  of 
Kentucky  MPS).  Hickman  City 
Cemetery.  0.5  mi.  S  of  jet  of  Ky  125 
and  KY  1099,  Hickman,  97000700 

Graves  County,  Camp  Beauregard 
Memorial  in  Water  Valley  (Civil  War 
Monuments  of  Kentucky  MPS),  Camp 
Beauregard  Cemetery.  0.5  mi  S  of  jet. 
of  Roy  Lawrence  and  Cuba  Rds., 
Water  Valley  vicinity.  97000698 

Confederate  Memorial  Gates  in  Mayfield 
(Civil  War  Monuments  of  Kentucky 
MPS).  Maplewood  Cemetery.  1  blk.  S 
of  jet.  of  KY  121  and  KY  80.  Mayfield, 
97000696 

Confederate  Memorial  in  Mayfield  (Civil 
War  Monuments  of  Kentucky  MPS),  2 
blks.  N  of  jet.  5th  and  Lee  Sts., 
Mayfield.  97000697 

Harrison  County.  Confederate 
Monument  in  Cynthiana  (Civil  War 
Monuments  of  Kentucky  MPS), 
Battlegrove  Cemetery.  0.75  mi.  E  of 
jet.  of  S.  Elmarch  Ave.  and  E.  Pike  St., 
Cynthiana  vicinity.  97000695 
Hart  County.  Smith.  Col.  Robert  A., 
Monument  (Civil  War  Monuments  of 
Kentucky  MPS),  Along  CSX  RR  tracks. 
0.25  mi.  W  of  Woodsonville, 
Munfordville  vicinity,  97000693 
Unknown  Confederate  Soldier 
Monument  in  Horse  Cave  (Civil  War 
Monuments  of  Kentucky  MPS),  Old 
Dixie  Hwy.  1  mi.  S  of  jet.  of  Old  Dixie 
Hwy  and  1-65,  Horse  Cave  vicinity, 
97000694 
Henry  County,  Confederate  Soldiers 
Martyrs  Monument  in  Eminence 
(Civil  War  Monuments  of  Kentucky 
'  MPS),  Eminence  Cemetery.  2  mi.  S  of 
jet.  of  KY  22  and  KY  55,  Eminence, 
97000692 
Jefferson  County,  Bloettner,  Adolph, 
Monument  (Civil  War  Monuments  of 
Kentucky  MPS).  Cave  Hill  Cemetery. 
Jet.  of  Payne  St.  and  Lexington  Rd.. 
Louisville,  97000688 
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Castleman,  John  B.,  Monument  (Civil 
War  Monuments  of  Kentucky  MPS), 
Jet.  of  Cherokee  Rd.  and  Willow  Ave., 
Louisville,  97000690 

Confederate  Martyrs  Monument  in 
Jeffersontown  (Civil  War  Monuments 
of  Kentucky  MPS),  City  Cemetery.  0.1 
mi.  S  of  jet.  of  Billtown  and  Maple 
Rds.,  Jeffersontown,  97000691 

Confederate  Monument  in  Louisville 
(Civil  War  Monuments  of  Kentucky 
MPS),  Jet.  of  2nd  and  3rd  Sts., 
Louisville,  97000689 

Smoketown  Historic  District,  Roughly 
bounded  by  Preston,  Caldwell,  and 
Jacob  Sts.,  and  alley  E  of  Shelby  St., 
Louisville,  97000661 

Union  Monimient  in  Louisville  (Civil 
War  Monuments  of  Kentucky  MPS), 
Cave  Hill  Cemetery.  Jet.  of  Payne  St. 
and  Lexington  Rd.,  Louisville, 
97000687 

Jessamine  County,  Confederate 
Memorial  in  Nicholasville  (Civil  War 
Monuments  of  Kentucky  MPS), 
Courthouse  Lawn.  Jet.  of  US  27  and 
KY  29,  Nicholasville,  97000686 

Kenton  County,  GAR  Monument  in 
Covington  (Civil  War  Monuments  of 
Kentucky  MPS).  1413  Hohnan  St.. 
Covington,  97000684 

Veteran's  Monument  in  Covington  (Civil 
War  Monuments  of  Kentucky  MPS), 
1413  Holman  St.,  Covington, 
97000685 

Lewis  County,  Union  Monimient  in 
Vanceburg  (Civil  War  Monuments  of 
Kentucky  MPS).  Courthouse  Lawn. 
6.3  mi.  E  of  jet.  of  KY  8  and  KY  10., 
Vanceburg.  97000683 

Lincoln  County,  Confederate  Monument 
at  Crab  Orchard  (Civil  War 
Monuments  of  Kentucky  MPS),  Crab 
Orchard  Cemetery.  0.5  mi  E  of  jet.  of 
KY  39  and  KY  643,  Crab  Orchard, 
97000682 

Logan  County,  Confederate  Monument 
in  Russellville  (Civil  War  Monuments 
of  Kentucky  MPS),  Town  Square.  Jet. 
of  US  431  and  US  68,  Russellville. 
97000681 

McCracken  County,  Confederate 
Monument  in  Padueah  (Civil  War 
Monuments  of  Kentucky  MPS),  Oak 
Grove  Cemetery.  W  of  jet.  of  Park  Ave. 
and  13th  St..  Padueah,  97000678 
Tilghman,  Lloyd,  Memorial  (Civil  War 
Monuments  of  Kentucky  MPS).  Lange 
Park.  Madison  St.  betweetn  16th  and 
19th  Sts..  Padueah.  97000679 
Marion  County.  Offutt.  Capt.  Andrew, 
Monument  (Civil  War  Monuments  of 
Kentucky  MPS),  Ryder  Cemetery.  E  of 
Lebanon,  off  US  68.  Lebanon, 
97000680 
Mercer  County,  Confederate  Monument 
in  Harrodsburg  (Civil  War 
Monuments  of  Kentucky  MPS), 
Springhill  Cemetery.  0.5  mi.  SE  of  jet. 


of  US  127  and  KY  1989,  Harrodsburg, 
97000677 

Magoffin.  Beriah.  Monument  (Civil  War 
Monimients  of  Kentucky  MPS), 
Springhill  Cemetery.  0.5  mi.'SE  of  jeL 
of  US  127  and  KY  1989,  Harrodsburg. 
97000676 

Montgomery  County.  Confederate 
Monument  of  Mt.  Sterling  (Civil  War 
Monuments  of  Kentucky  MPS). 
Machpelan  Cemetery.  1.5  mi.  E  of  jet. 
of  US  460  and  KY  713.  Mt.  Steriing. 
97000675 

Nelson  County,  Confederate  Monument 
of  Bardstown  (Civil  War  Monuments 
of  Kentucky  MPS).  North  Bardstown 
Cemetery.  0.3  mi.  S  of  jet.  of  US  31e 
and  US  208,  Bardstown,  97000674 

Oldham  County.  Confederate  Memorial 
in  Peewee  Valley  (Civil  War 
Monuments  of  Kentucky  MPS), 
Confederate  Cemetery.  Jet.  of  Maple 
Ave.  and  Old  Floydsburg  Rd..  Peewee 
Valley  vicinity,  97000673 

Pulaski  County,  Battle  of  Button's  Hill 
Monument  (Civil  War  Monimients  of 
Kentucky  MPS),  Old  Crab  Orchard 
Rd.  1  mi.  N  of  Jet.  of  KY  39  and  KY 
80.  Somerset.  97000670 

Confederate  Mass  Grave  Monument  in 
Somerset  (Civil  War  Monuments  of 
Kentucky  MPS),  Zollicoffer  Park 
Cemeterty.  0.3  mi.  S  of  jet.  of  KY  761 
and  KY  235,  Somerset  vicinity, 
97000671 

Zollicoffer,  Gen.  Felix  K/,  Monument 
(Civil  War  Monuments  of  Kentucky 
MPS),  Zollicoffer  Park  Cemetery.  0.3 
mi.  S  of  jet.  of  KY  761  and  KY  235. 
Nancy  vicinity,  97000672 

Scott  County,  Confederate  Monument  in 
Georgetown  (Civil  War  Monuments  of 
Kentucky  MPS),  Georgetown 
Cemetery.  0.5  mi.  S  of  jet.  of  US  25 
and  KY  1962,  Georgetown,  97000669 

Taylor  County,  Battle  of  Tebb's  Bend 
Monument  (Civil  War  Monuments  of 
Kentucky  MPSJ,  Romine  Loop  Rd.  0.5 
mi.  N  of  jet.  of  Romine  Loop  Rd.  and 
KY  55,  Campbellsville  vicinity. 
97000668 

Trigg  County,  Confederate  Monument  of 
Cadiz  (Civil  War  Monuments  of 
Kentucky  MPS),  Courthouse  Lawn. 
0.5  mi.  E  of  jet.  of  KY  139,  and  KY 
1175.  Cadiz,  97000667 

Union  County,  Confederate  Monument 
of  Morganfield  (Civil  War  Monuments 
of  Kentucky  MPS),  City  Cemetery.  Jet. 
of  W.  Baimon  and  S.  Townsend  Sts., 
Morganfield,  97000666 

Warren  County,  Confederate  Monument 
of  Bowling  Green  (Civil  War 
Monuments  of  Kentucky  MPS), 
Fairview  Cemetery.  N  of  jet.  of  KY  234 
and  CoUette  Ln.,  Bowling  Green. 
97000665 

Perry,  William  F..  Monument  (avil  War 
Monuments  of  Kentucky  MPS), 


Fairview  Cemetery.  N  of  jet  of  KY  234. 
and  Collette  Ln.,  Bowling  Green, 
97000664 

Woodford  County,  Confederate 
Monument  in  Versailles  (Civil  War 
Monuments  of  Kentucky  MPS),  City 
Cemetery.  SE  of  jet.  of  Cliflon  Rd.  and 
KY  33,  Versailles,  97000662 

Martyrs  Monument  in  Midway  (Civil 
War  Monuments  of  Kentucky  MPS), 
City  Cemetery.  SW  of  jet.  of  Louis  & 
Nashville  RR  tracks,  and  US  62, 
Midway,  97000663 

Massachusetts 

Bristol  County,  Dighton  Wharves 
Historic  District,  2298 — 2328  Pleascuit 
St.,  Dighton,  97000725 

Hampshire  County,  Bradstreet  Historic 
District,  Roughly  bounded  by 
Connecticut  R.,  King  St.  and  Stratis  ** 
Rd.,  Hatfield.  97000724 

Nebraska 

Kimball  County,  Gridley — Howe — 
Faden — Atkins  Farmstead.  1  mi.  N  of 
jet.  of  NE  71  and  State  St..  Kimball 
vicinity.  97000727 

Scotts  Bluff  County.  Midwest  Theater, 
1707  Broadway,  Seottsbluff,  97000728 

New  Jersey 

Morris  County,  St.  Mary's  Church,  Jet.  of 
S.  Main  St.  and  US  46,  Wharton, 
97000729 

New  Mexico 

Bernalillo  County,  Rio  Puero  Bridge 
(Historic  Highway  Bridges  of  New 
Mexico  MPS),  1-40  over  the  Rio 
Puerco,  Albuquerque  vicinity, 
97000735 

Chaves  County,  Rio  Felix  Bridge  At 
Hagerman  (Historic  Highway  Bridges 
of  New  Mexico  MPS),  US  285  over 
Rio  Felix,  Hagerman,  97000737 

Dona  Ana  County,  Rio  Grande  Bridge  at 
Radium  Springs  (Historic  Highway 
Bridges  of  New  Mexico  MPS),  NM  185 
over  Rio  Grande,  Radium  Springs, 
97000734 

Rio  Arriba  County,  Rio  Grande  Bridge  at 
San  Juan  Pueblo  (Historic  Highway 
Bridges  of  New  Mexico  MPS),  NM'74 
over  Rio  Grande,  Alcalde  vicinity, 
97000738 

San  Juan  County,  San  Juan  River  Bridge 
at  Shiprock  (Historic  Highway  Bridges 
of  New  Mexico  MPS),  US  666  over 
San  Juan  R.,  Shiprock.  97000740 

San  Miguel  County,  Pecos  River  Bridge 
at  Terrero  (Historic  Highway  Bridges 
of  New  Mexico  MPS),  NM  63  over 
Pecos  R..  Terrero,  97000739 

Variadero  Bridge  (Historic  Highway 
Bridges  of  New  Mexico  MPS),  NM  104 
over  Rio  Conchas.  Variadero. 
97000736 

Santa  Fe  County.  Otowi  Suspension 
Bridge  (Historic  Highway  Bridges  of 
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New  Mexico  MPS).  NM  4  over  Rio 

Grande,  San  Ildefonso  vicinity, 

97000730 
Sierra  County,  Percha  Creek  Bridge 

(Historic  Highway  Bridges  of  New 

Mexico  MPS).  NM  90  over  Percha  Cr., 

Hillsboro,  97000731 
Taos  County,  Rio  Grande  Gorge  Bridge 

(Historic  Highway  Bridges  of  New 

Mexico  MPS),  NM  111  over  Rio 

Grande  Gorge,  Taos  vicinity, 

97000733 

North  Carolina 

Pitt  County.  Greenville  Tobacco 
Warehouse  Historic  I)istrict,  Roughly 
bounded  by  Twelfth,  Clark,  Ficklen, 
and  Washington  Sts..  Greenville, 
97000726 

South  Carolina 

Anderson  County,  Boone — Douthit 
House,  1000  Milwee  Creek  Rd., 
Pendleton  vicinity.  97000742 

Greenville  County.  Carolina  Supply 
Ccmj)any,  35  W  Court  St.,  Greenville, 
97000743 

Sumter  County.  Lenoir  Store.  3240 
Horatio  Rd.,  Horatio.  97000744 

Mason.  Charles  T..  House.  Ill  Mason 
Croft.  Sumter,  97000745 

TennesMc 

Giles  County,  Pulaski  Courthouse 
Square  Historic  District  (Boundary 
Increase),  114  E.  Jefferson  St.,  Pulaski, 
97000746 

Vermont 

Windsor  County.  Quechee  Historic  Mill 
District.  Roughly  along  High,  Quechee 
Main,  River,  and  School  Sts.,  and 
River,  Waterman  Hill.  Deweys  Mill, 
and  Cemetery  Rds.,  Hartford, 
97000747 

IFR  Doc.  97-15763  Filed  6-16-97;  8:45  am] 

BiLUNQ  COOE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  13, 
1997.  DamocleslO.  3529  Lincoln 
Highway,  Thomdale.  Pennsylvania 
19372,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Codeine  (9050)     

II 

Hvdromorohone  (9150) 

II 

Hvdrocodone  (9193)  

II 

Morphine  (9300)  

II 

The  firm  plans  to  manufactiire  the 
listed  controlled  substances  for  the 
purpose  of  deuterium  labeled  internal 
standards  for  distribution  to  analytical 
laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative,  (CCR), 
and  must  be  filed  no  later  than  August 
18,  1997. 

Dated:  )une  9, 1997. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-15843  Filed  6-16-97;  8:45  am) 

BILLINO  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  16, 
1997,  Dupont  Pharmaceuticals,  The 
Dupont  Merck  Pharmaceutical  Co.,  1000 
Steward  Avenue,  Garden  City,  New 
York  11530,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
18,  1997. 

Dated:  June  9, 1997. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dminiatration. 

[FR  Doc.  97-15844  Filed  5-16-97;  8:45  am] 
BIUJNO  CODE  441(M)»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958{i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  19,  1997,  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive, 
Suite  600.  Ft.  Collins,  Colorado  80524, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Oxycodone  (9143)  

II 

Hydrocodone  (9193)  

OxvmorDhone  (9652) 

II 
II 

Drug 

Schedule 

Herotn  (9200) 

1 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 


Drug 

Schedule 

EtorpMen  Hydrochtoride  (9059)  .. 
Carlentanil  (9743) 

II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  produce 
finished  products  for  distribution  to  its 
customers.  There  is  no  domestic  source 
of  etorphein  hydrochloride  or 
carfentanil. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
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accordance  with  21  CFR  1301.54  in 
such  fonn  as  prescribed  by  21  CFR 
1316.47. 

Any  such  conmients,  objections,  or 
request  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEAFederal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  in  21  CFR  1311.42  Cb), 
(c),  (d),  (e),  and  (f).  As  noted  in  a 
previous  notice  at  40  FR  43745-46 
(September  23,  1975).  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42.(a).  (b).  (c),  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  June  5,  1997.      . 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  d  ministration. 
IFR  Doc.  97-15842  Filed  6-16-97;  8:45  am] 

BrLUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1135] 
RIN  1121-ZA81 

Solicitation  for  Research  and 
Evaluation  on  Sentencing  Reforms  and 
Their  Effects  on  Corrections  (1997) 

AGENCY:  Office  of  JusUce  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 


SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  Research  and 
Evaluation  on  Sentencing  Reforms  and 
Their  Effects  on  Corrections  (1997)." 
DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  August 
1, 1997. 

AODREiSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  N.W.,  Washington, 
D.C.  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 


information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 
Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03.  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  calls 
for  proposals  for  research  and 
evaluation  of  the  Violent  Offenders 
Incarceration  and  Truth-in-Sentencing 
Acts  (Title  U,  Subtitle  A)  of  the  Violent 
Crime  Control  and  Law  Enforcemept 
Act  of  1994,  as  amended.  Requested 
areas  of  research  are  broken  down  into 
three  main  categories:  sentencing 
impact  evaluations,  topical  research  and 
evaluation,  and  practitioner-research 
partnerships. 

Section  A,  Sentencing  Impact 
Evaluations,  is  divided  into  three  topic 
areas:  impact  on  length  of  stay  in 
correctional  facilities,  impact  on 
management  and  operations  of  facilities, 
and  the  impact  of  privatization.  , 

Section  B  calls  for  proposals  on  topics 
of  interest  to  NIJ,  including:  victim 
issues  and  concerns,  the  sentenced 
offender,  unintended  consequences  of 
sentencing,  court-related  issues,  and 
public  opinion  on  sentencing.  These 
topics  are  only  illustrative  of  the 
research  and  evaluations  that  NIJ. 
encourages  under  this  solicitation.  In 
developing  other  topics  applicants 
should  explain  their  likely  contribution 
to  the  understanding  of  sentencing 
policies. 

Section  C  calls  for  applications  for  the 
development  of  practitioner-researcher 
partnerships  to  explore  how  State 
sentencing  policies  and  practices  are 
best  implemented  in  State  or  local 
agencies.  Both  sentencing  and 
corrections  partnerships  can  be  formed. 
These  partnerships  may  be  newly 
formed  in  response  to  this  solicitation  or 
they  may  build  on  an  existing 
relationship  between  researchers  and 
practitioners.  The  applicant  may  be 
either  the  practitioner  agency  or  the 
research  agency  or  academic  institution. 
Applications  from  jurisdictions  of  all 
sizes  are  encouraged. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for 
Research  and  Evaluation  on  Sentencing 
Reforms  and  Their  Effects  on 
Corrections"  (refer  to  document  no. 
SL000229).  The  solicitation  is  available 


electronically  via  the  NCJRS  Bulletin 
Board,  which  can  be  accessed  via  the 
Internet.  Telnet  to  ncjrsbbs.ncjrs.org,  or 
gopher  to  ncjrs.org: 71.  For  World  Wide 
Web  access,  connect  to  the  NCJRS 
Justice  hiformation  Center  at  http:// 
wrwrw.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 
Jeremy  Travis, 

Director.  National  Institute  of  Justice. 
[FR  Doc.  97-15825  Filed  6-16-97;  8:45  am) 

ULUNG  COO€  4410-1S-P 


DEPARTMENT  OF  LABOR 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensuire  that  requested 
data  can  be  provided  in  the  desired, 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Department  of  Labor  is  soliciting 
comments  concerning  the  proposed  new 
collection,  the  "Applicant  Background 
Questionnaire".  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  18,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the    - 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Anderson  Glasgow,  U.S. 
Jepartment  of  Labor,  Human  Resource 
Services  Center,  200  Constitution  Ave. 
N.W.  Room  C-5516.  Washington,  D.C. 
20210;  Phone:  202-219-6555  ext.  115; 
fax.  202-219-5820;  internet: 
aglasgow^dol.gov. 

SijooLEMENTARY  MFOAMATION: 

Bdckground 

The  Department  of  Labor  (IXDL)  is 
charged  with  providing  a  wide  range  of 
services  for  the  diverse  workforce  which 
exists  in  the  United  State.  In  order  to 
better  serve  this  diverse  national 
workforce,  the  agency  needs  a  diverse 
internal  workforce  which  reflects  and 
has  knowledge  of  the  various  cultural 
dimensions  of  the  nation  as  a  whole. 
EXDL  is  interested  in  seeking  internal 
diversity  in  order  to  bring  a  wider 
variety  of  perspectives  to  bear  on  the 
range  of  issues  with  which  the 
Department  deals. 

To  achieve  internal  diversity,  DOL 
employment  offices  have  targeted 
recruitment  outreach  to  a  variety  of 
sources,  including  educational 
institutions,  professional  organizations, 
newspapers  and  magazines.  DOL  has 
also  participated  in  career  fairs  and 
conferences,  that  reach  high 
concentrations  of  Hispanics,  A&ican 
Americans.  Native  Americans,  and 
persons  with  disabilities. 

At  the  present,  EXDL  does  not  have  the 
ability  to  evaluate  the  effectiveness  of 
any  of  these  targeted  recruiting 
strategies  because  collection  of  racial 
and  national  origin  information  only 
occurs  at  the  point  of  hiring.  DOL  needs 
to  collect  data  on  the  pools  of  applicants 
which  result  from  the  various  taiigeted 
recruitment  strategies  listed  above.  With 
the  information  from  this  new 
collection,  DOL  can  adjust  and  redirect 
its  targeted  recruitment  to  achieve  the 
best  result. 

n.  Current  Actions 

This  new  collection  will  consist  of  a 
series  of  questions  to  be  answered  by  all 
job  applicants  external  to  DOL,  and 
submitted  together  with  the  job 
application.  The  collection  will  request 
the  applicant's  name,  social  security 


number,  sex,  race  and/or  national 
origin,  whether  or  not  disabled,  and  the 
source  of  information  about  the  vacancy 
applied  for  (eg.,  newspaper,  school 
recruitment,  internet,  etc.). 

Type  of  Review:  New. 

Agency:  U.S.  Department  of  Labor. 

Title:  Applicant  Background 
Questionnaire. 

Agency  Number:  1225-0000. 

Affected  Public:  Applicants  for 
positions  in  the  Department  of  Labor 
who  are  not  current  DOL  employees. 

Total  Respondents:  5000  per  year 
(estimate). 

Frequency:  One  time  per  respondent. 

Total  Responses:  5000  per  year 
(estimate). 

Average  Time  per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  417 
hours. 

Total  Burden  Coat  (capital/staitup): 
S2285. 

Total  Burden  Cost  (operating/ 
main  taining):  $3472. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  pubic  record. 

Dated:  lune  2. 1997. 
LaiT7  K.  Goodwin, 
Director  of  Human  Resources. 
(FR  Doc.  97-15877  Filed  6-16-«7;  8:45  am] 

MJJNQ  COOC  4610-23-M 


DEPARTMENT  OF  LAAOR 
BuTMu  of  Labor  StalMics 
Propoood  CoNoctiofi;  ComnMnt 


action:  Notice. 


SUMMARY:The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 


comments  concerning  the  proposed 
revision  of  the  "Consumer  Price  Index 
Housing  Survey."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
individual  listed  below  in  the  addressee 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  18, 1997.  The  Bureau  of  Labor 
Statistics  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOORESSEE:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems.  Bureau  of  Labor 
Statistics.  Room  3255.  2  Massachusetts 
Avenue,  N.E.,  Washington,  DC.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPtEMENTARY  tNFOMNATION: 

L  Backgransd 

The  Consumer  Price  Index  (CPI)  is  the 
only  index  compiled  by  the  U.S. 
Government  that  is  designed  to  measure 
changes  in  the  purchasing  power  of  the 
urban  consumer's  dollar.  The  CPI  is 
most  widely  used  as  a  measure  of 
inflation,  and  serves  as  an  indicator  of 
the  effectiveness  of  Government 
economic  policy.  It  is  also  used  as  a 
deflator  of  other  economic  series,  that  is, 
to  adjust  other  series  for  price  changes 
and  to  translate  these  series  into 
inflation-free  dollars. 

IL  Current  Actions 

This  request  is  for  a  one-year  revision 
of  the  collection  of  housing  information 
based  on  1980  Census  data.  In  order  to 
facilitate  a  smooth  transition  and 
continuity  of  the  housing  indexes  into 
the  CPI  Revision  Housing  Survey,  the 


UMI 
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current  survey  will  be  collected  through 
Calendar  Year  1998. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

TiUe:  Consumer  Price  Index  Housing 
Survey. 

OMB  Number  1220-0034. 

Affected  Public:  Individuals  or 
Households;  Business  or  other  for-profit 
institutions. 

Total  Respondents:  38,000. 

Frequency:  Semi-annually. 

Total  Responses:  76,000. 

Average  Time  Per  Response:  6 
minutes. 

Estimated  Total  Burden  Hours:  7,600 
hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC.,  this  10th  day 
of  June,  1997. 

W.  Stuart  Rust.  Jr., 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

(FR  Doc.  97-15876  Filed  6-16-47;  8:45  ami 

BtUma  CODE  4S10-24-M 


DEt'*^-:  ■McN-  ,,■•    .  aSOR 


'^i-'-!*^  .■riT'e'v 


ar  njstration 


Propofec  ;"rnr:-na-^'-  Co'iBzuo! 

-■■c.■r;^5enl  ana  Rtcorr.meniiattons; 
-^'i-  Fan  Operation  and  Inspection 

ACnON:  Notice. 


SUIMIARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resoiuces)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 


reinstaierneni  oi  me  information 
collection  related  to  Main  Fan 
Operation  and  Inspection.  (Applies  to 
undergroimd  metal  and  nonmetal  mines 
which  have  been  categorized  as 
"gassy".) 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  informatixsn  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  emplovee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
August  18,  1997. 

ACWRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(hitemet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30,  CFR  57.22204,  which  is 
applicable  only  to  specific  underground 
mines  that  are  categorized  as  gassy, 
requires  main  fans  to  have  pressure- 
recording  systems.  Main  fans  are  to  be 
inspected  daily  while  operating  if 


persons  are  underground,  and 
certification  of  the  inspection  is  to  be 
made  by  signature  and  date.  When 
accumulations  of  explosive  gases  such 
as  methane  are  not  swept  from  the  mine 
by  the  main  fans,  they  may  reasonably 
be  expected  to  contact  an  ignition 
source.  The  results  are  usually 
disastrous  and  multiple  fatalities  may  be 
expected  to  occur.  The  main  fan 
requirements  of  this  standard  are 
significantly  more  stringent  than  those 
imposed  on  nongassy  mines. 

n.  Current  Actioiia 

Information  collected  through  the 
pressure  recordings  is  used  by  the  mine 
operator  and  MSHA  for  maintaining  a 
constant  vigil  on  mine  ventilation,  and 
to  ensure  that  unsafe  conditions  are 
identified  early  and  corrected. 
Technical  consultants  may  occasionally 
review  the  information  when  solving 
problems. 

Type  of  Review:  Reinstatement 
(without  change). 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Main  Fan  Operation  and 
Inspection. 

OMB  Number:  1219-0030. 

Recordkeeping:  One  year. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Cite/Reference/Form/etc:  30  CFR 
57.22204. 

Total  Respondents:  7. 

Frequency:  Daily. 

Total  Responses:  2,625. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  1,313. 

Estimated  Total  Burden  Hour  Cost: 
$47,268. 

Estimated  Total  Burden  Cost  (capital/ 
startup):  $735. 

Estimated  Total  Burden  Cost 
(operating/maintaining:  $735. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  10. 1997. 
George  M.  Feaak. 

Director,  Program  Evaluation  and  Information 

Resources. 

[FR  Doc.  97-15874  Filed  6-16-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Explosive  Materials  and  Blasting  Units 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2KA)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  related  to  Explosive  Materials 
and  Blasting  Units  used  in  gassy 
underground  metal  and  nomnetal 
mines.  MSHA  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  person  listed  in  the  For 
Further  laformation  Contact  section  of 
this  notice. 

DATES:  Submit  comments  on  or  before 
August  18,  1997. 


ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances.  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  E-mail  to 
psilvey®msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resoiut:es,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

MSHA  evaluates  and  approves 
explosive  materials  and  blasting  units  as 
permissible  for  use  in  the  mining 
industry.  However,  since  there  are  no 
permissible  explosives  or  blasting  units 
available  that  have  adequate  blasting 
capacity  for  some  metal  and  nonmetal 
gassy  mines.  Standard  57.22606  was 
promulgated  to  provide  procedures  for 
mine  operators  to  follow  for  the  use  of 
non-approved  explosive  materials  and 
blasting  units.  Mine  operators  must 
notify  MSHA  in  writing,  of  all  non- 
approved  explosive  materials  and 
blasting  units  to  be  used  prior  to  their 
use.  MASH  evaluates  the  non-approved 
explosive  materials  and  determines  if 
they  are  safe  for  blasting  in  a  potentially 
gassy  environment. 

n.  Current  Actions 

MSHA  uses  the  information  to 
determine  that  the  explosives  and 
procedures  to  be  used  are  safe  for 
blasting  in  a  gassy  underground  mine. 
Federal  inspectors  use  the  notification 
to  ensure  that  safe  procediues  are 
followed. 

Type  of  Review:  Reinstatement 
without  change. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Explosive  Materials  and 
Blasting  Units. 

OMB  Number:  1219-0095. 

Affected  Public:  Businesses  or  other 
for-profit. 

Total  Respondents:  7. 

Frequency:  On  occasion. 

Total  Responses:  7. 

i^.verage  Time  per  Response:  1  hour. 


Estimated  Total  Burden  Hours:  7. 

Estimated  Total  Burden  Hour  Cost: 
$252. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  June  10,"  1997 
George  M.  Fesak, 

Director,  Progmm  Evaluation  and  Information 
Resources. 
(FR  Doc.  97-15875  Filed  6-16-97;  8:45  am] 

BILLING  CODE  4510-43-M 


LEGAL  SERVICES  CORPORATION 

1997  Interim  Grant  Agreement  To 
Recipient  for  Funds  To  Provide  Civil 
Legal  Services  To  Eligible  Low-Income 
Clients  in  Blair  County,  Pennsylvania 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  1997  Interim 
Grant  Agreements. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  announces  its  intention  to  award 
an  interim  contract  to  provide 
economical  and  effective  delivery  of 
high  quality  civil  legal  services  to 
eligible  low-income  clients  in  service 
area  PA-16  for  Blair  Coimty, 
Pennsylvania.  The  anticipated  grant 
term  is  July  1.  1997  through  December 
31,  1997.  The  tentative  grant  amount  is 
$69,812. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on  July 
17, 1997. 

ADDRESSES:  Legal  Services 
Corporation— Competitive  Grants,  750 
First  Street  NE.,  10th  Floor.  Washington, 
DC  20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merceria  Ludgood,  Deputy  Director, 
Office  of  Program  Operations,  (202) 
336-8848. 

SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  Section  1007(f)  of  the  LSC  Act,  with 
a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  day  from  the  date  of 
publication,  LSC  will  award  funds  to 
the  following  organization  to  provide 
civil  legal  services  in  the  indicated 
service  area. 


Service 
area 

Applicant  name 

PA-16  .... 

Keystone  Legal  Services,  Inc. 

UMI 
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Date  ksued:  )uae  11, 1997. 
Kathleen  A.  Welch, 

Managing  Program  Counsel,  Office  of 
Program  Operations. 

[FR  Doc.  97-15733  Filed  6-1&-97;  8:45  am] 
BUUNQ  CODE  70SO-01-P 


LiRqipy  OF  CONGRESS 

Copyright  Office 

[Docket  No.  M-6  CARP  DSTRA] 

Df  terrr  naton  of  Statutory  License 
'3;»!es  ci  G  *  arms  for  Certain  Digital 
.  &>c  r  ct  o-  Transmissions  of  Sound 

Rf-cofOinas 

*GENCy:  Copyright  Office.  Library  of 

wongress. 

ACTION:  Announcement  of  the  schedule 
for  the  proceeding. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
schedule  for  the  180  day  arbitration 
period  for  determining  the  rates  and 
terms  for  certain  digital  subscription 
transmissions  of  sound  recordings,  as 
required  by  the  regulations  governing 
this  proceeding. 

EFFECTIVE  DATE:  June  17,  1997. 

Ar^a45ses:  AH  hearings  and  meetings 
fc  termination  of  the  royalty  fees 

for  certain  digital  subscription 
transmissions  of  sound  recordings  shall 
take  place  in  the  James  Madison 
Building.  Room  414.  First  and 

Opening  Remarks  for  all  parties  

Presentation  of  Direct  Cases  (Phase  I): 

Recording  Industry  Association  of  America 

RIAA  

RIAA  „ 

RIAA  

Subscription  Services: 

•  Digital  Cable  Radio  Associates 


inaepenaence  Avenue.  S.E., 
Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nanette  Petruzzelli,  Acting  General 
Counsel,  or  Tanya  Sandros,  Attorney 
Advisor,  at:  Copyright  Arbitration 
Royalty  Panel  (CAIW),  P.O.  Box  70977, 
Southwest  Station.  Washington,  D.C. 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Section 
251.11(b)  of  the  regulations  governing 
the  Copyright  Arbitration  Royalty 
Panels,  37  CFR  subchapter  B.  provides 
that: 

At  the  beginning  of  each  proceeding,  the 
CARP  shall  develop  the  original  schedule  of 
the  proceeding  which  shall  be  published  in 
the  Federal  Register  at  least  seven  calendar 
days  in  advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times,  dates, 
and  places  of  the  meetings,  the  testimony  to 
be  heard,  whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and  if 
so,  which  ones,  and  the  name  and  telephone 
number  of  the  person  to  contact  for  further 
information. 

This  notice  fulfills  the  requirements 
of  §  251.11(b)  for  the  proceeding  to 
determine  the  rates  and  terms  for 
transmissions  of  sound  recordings  by 
certain  digital  subscription  services. 

On  August  2,  1996,  the  Library 
announced  the  precontroversy 
discovery  period  for  this  docket  and 
requested  interested  parties  to  file 
Notices  of  Intent  to  Participate.  61  FR 
40464  (August  2,  1996).  On  October  11. 
1996,  Digital  Cable  Radio  Associates 


and  Muzak.  L.P.  filed  a  motion  to 
suspend  the  proceeding,  which  DMX. 
Inc.  joined  on  October  15, 1996.  These 
three  parties  are  collectively  referred  to 
as  the  "Subscription  Services" 
throughout  this  notice.  The 
Subscription  Services  requested  the 
suspension  pending  the  resolution  of 
their  motion  to  compel  document 
production.  On  November  27,  1996.  the 
Office  denied  the  motion  to  suspend  the 
proceeding,  but  in  recognition  that  the 
precontroversy  schedule  was  already  in 
a  de  facto  state  of  suspension  due  to  the 
Subscription  Services'  refusal  to 
exchange  documents,  the  Office  adopted 
a  new  schedule.  See  Order  in  Docket 
No.  96-5  CARP  DSTRA  (November  27, 
1996).  In  a  subsequent  order,  the  Office 
notified  the  parties  that  the  180  day 
arbitration  period  would  commence  on 
June  2.  1997.  See  Order  in  Docket  No. 
96-5  CARP  DSTRA  (March  28,  1997). 
Then  on  June  2,  1997,  the  Office 
published  a  Federal  Register  notice 
aimouncing  the  names  of  the  arbitrators 
and  the  initiation  of  the  180  day  period. 
62  FR  29742  (June  2,  1997). 

On  Jime  3. 1997,  the  parties  to  this 
proceeding  met  with  the  arbitrators  for 
the  purpose  of  setting  a  schedule  for  this 
proceeding.  At  that  meeting,  the  parties 
agreed  to  present  their  cases  in  two 
phases.  Phase  I  will  address  the 
proposed  royalty  rates  and  phase  n  will 
address  the  terms  associated  with  those 
rates.  The  schedule  for  the  proceeding  is 
as  follows: 


June  9,  1997. 


(RLAA) June  9,  1997 Jay  Berman,  Hilary  Rosen. 

•— •  June  10,  1997  Zachary  Horowitz,  Gary  Morris,  James  Trautman. 

■- June  11  Bairy  Massarsky,  Larry  Gerforandt 

June  12  David  WUkofeky. 


•  DMX.  Inc : 

•  Muzak 

•  Joint  witness  

Presentation  of  Direct  Cases  (Phaae  H): 


Presentation  of  Rebuttal  Cases: 
Close  of  180  day  period  


June  16,  1997 David  J.  Beccaro,  W.  Barry  McCarthy,  Jr. 

June  17,  1997 Lou  Simon. 

Jime  17,  1997  Jerold  H.  Rubinstein,  Douglas  G.  Talley. 

June  18,  1997  Bruce  B.  Funkhouser. 

June  19,  1997  John  R  Woodbury,  Ph.D. 

June  30,  1997  (witness  list  is  not  available  for  Phase  H  at  this  time). 

July  1,  1997  

July  3,  1997  

July  2&-31,  1997. 
November  28,  1997. 


During  this  proceeding,  the 
Subscription  Services  plan  to  present 
evidence  submitted  under  a  protective 
order  issued  by  the  Librarian  of 
Congress.  See  Recommendation  and 
Order  in  Docket  No.  96-5  CARP  DSTRA 
(September  18.  1996).  In  anticipation  of 
the  need  to  close  portions  of  these 
meetings,  the  Subscription  Services 
filed  a  motion  on  June  6. 1997. 
requesting  the  CARP  to  close  the 
meetings  scheduled  for  June  9,  11, 12, 


and  June  16-20, 1997.  because  various 
expert  witnesses  and  representatives  of 
the  Subscription  Services  expect  to 
discuss  substantial  amounts  of 
confidential  and  trade  secret 
information  on  these  days.  The 
arbitrators  considered  the  motion  on 
June  9,  1997.  before  hearing  the  opening 
statements,  and  voted  to  close  the 
meetings  pursuant  to  their  authority 
under  37  CFR  251.13(d).  This  provision 
allows  a  CARP  to  close  its  meetings  "[i]f 


the  matter  involves  privileged  or 
confidential  trade  secrets  or  financial 
information."  The  record  of  the  vote  to 
close  the  meetings  is  as  follows: 

The  Hon.  Lenore  Ehrig,  Chairperson — 

Yes 
The  Hon.  Thomas  A.  Fortkort — Yes 
The  Hon.  Sharon  T.  Nelson — Yes 

The  regulations  require  that  the 
Copyright  Office  publish  the  original 
schedule  for  the  CARP  proceeding  in 
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the  Federal  Register  at  least  seven 
calendar  days  in  advance  of  the  first 
meeting.  37  CFR  251.11(b).  Pursuant  to 
37  CFR  251.11(d),  however,  the 
arbitrators  voted  to  publish  the  schedule 
on  shorter  notice  than  the  required 
seven  days  in  order  to  maximize  the 
allotted  time  to  hear  the  evidence  and 
write  their  report.  The  results  of  the  vote 
on  the  question,  whether  the 
requirement  for  a  seven  calendar  day 
notice  should  be  waived,  are: 
The  Hon.  Lenore  Ehrig,  Chairperson- 
Yes 
The  Hon.  Thomas  A.  Fortkort— Yes 
The  Hon.  Sharon  T.  Nelson— Yes 
At  this  time,  the  Office  does  not  have 
a  list  of  any  additional  persons  expected 
to  attend  the  closed  meetings,  but  the 
Office  will  provide  this  information  to 
any  party,  upon  request,  when  it 
becomes  available.  Further  refinements 
to  the  schedule  will  be  announced  in 
open  meetings  and  issued  as  orders  to 
the  parties  participating  in  the 
proceeding.  All  changes  will  be  noted  in 
the  docket  file  of  the  proceeding,  as 
required  by  the  Copyright  Office 
regulations  governing  the 
administration  of  CARP  proceedings.  37 
CFR  251.11(c). 

Dated:  lune  11, 1997. 
Marytieth  Petert, 
Register  of  Copyrights. 
[FR  Doc.  97-15826  Filed  5-16-97;  8:45  ami 

BILUNQ  CODE  1410-33-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services;  Proposed  Collection, 
Comment  Request 


action:  Notice. 


SUMMARY:  The  Institute  of  Museum  and 
Library  Services  (IMLS),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  is  providing  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
draft  proposed  and/or  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  [44  U.S.C.  3506(c)(2){A)l. 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
institute  of  Museum  and  Library 
Services  is  soliciting  comments 
concerning  a  new  program,  National 


Leadership  Grants,  authorized  by  the 
Museum  and  Library  Services  Act  of 
1996,  Title  VII  of  the  Departments  of 
Labor,  Health  and  Human  Services, 
Education  and  Related  Agencies 
Appropriations  Act.  as  enacted  by  Sec. 
101(e)  of  Divisions  A.  Public  Law  104- 
208,  enacted  September  30,  1996. 

A  copy  of  the  draft  proposed 
information  collection  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 

DATES:  Written  comments  on  the 
information  collection  requested  for  this 
new  program  must  be  submitted  to  the 
office  listed  in  the  addressee  section 
below  on  or  before  (60  days  from 
publication). 

IMLS  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submissions 
of  responses. 

•  IMLS  welcomes  all  comments 
regarding  the  proposed  guidelines  and 
their  impact  on  the  ability  of  museums 
and  libraries  to  improve  service  to  the 
public. 

ADDRESSES:  Dr.  Rebecca  Dan  vers. 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Ave.,  N.W., 
Washington,  EX:  20506.  Telephone  (202) 
606-8539.  e-mail  Imsinfo@ims.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Museum  and  Library  Services  Act 
of  1996  describes  National  Leadership 
Grants  or  Contracts  in  Sec.  262.  The 
«tatute  directs  the  Director  to  establish 
and  carry  out  a  new  program  awarding 
national  leadership  grants  or  contracts 
to  enhance  the  quality  of  library  services 
nationwide  and  to  provide  coordination 
between  libraries  and  museums.  Such 
grants  or  contracts  shall  be  used  for 
activities  that  may  include — 


(1)  Education  emd  training  of  persons 
in  library  and  information  science, 
particularly  in  areas  of  new  technology 
and  other  critical  needs,  including 
graduate  fellowships,  traineeships. 
institutes,  or  other  programs; 

(2)  Research  and  demonstration 
projects  related  to  the  improvement  of 
libraries,  education  in  library  and 
information  science,  enhancement  of 
library  services  through  effective  and 
efficient  use  of  new  technologies,  and 
dissemination  of  information  derived 
from  such  projects; 

(3)  Preservation  or  digitization  of 
library  materials  and  resources,  giving 
priority  to  projects  emphasizing 
coordination,  avoidance  of  duplication, 
and  access  by  researchers  t)eyond  the 
institution  or  library  entity  undertaking 
the  project;  and 

(4)  Model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums. 

The  statute  further  authorizes  the 
Director  to  carry  out  these  activities  by 
awarding  grants  to,  or  entering  into 
contract,  on  a  competitive  basis  with, 
libraries,  agencies,  institutions  of  higher 
education,  or  museums,  where 
appropriate. 

The  Institute  began  the  process  of 
developing  these  guidelines  in  March 
1997  by  convening  a  group  of  renowned 
museum  and  library  professionals, 
together  with  several  National 
Commission  for  Library  and  Information 
Science  Commissioners  and  Members  of 
the  National  Museum  Services  Board, 
for  two  days  of  discussion.  On  the  first 
day  they  heard  from  panels  representing 
museums,  libraries,  other  hinders  and 
Federal  policy  makers.  On  the  second 
day  they  discussed  what  they  had  heard 
and  what  issues  they  see  as  most 
important  for  the  Institute  to  address  in 
the  coming  years. 

Drawing  from  these  discussions, 
agency  staff  drafted  guidelines  for  these 
projects  which  were  reviewed  at  the 
first  joint  meeting  of  the  National 
Museum  Services  Board  and  the 
National  Commission  for  Library  and 
Information  Sciences  on  May  8,  1997. 
The  Institute  received  policy  guidance 
from  these  advisory  bodies  and  used 
this  to  further  revise  the  draft 
guidelines. 

Comments  submitted  in  response  to 
this  notice  will  be  used  by  the  agency 
in  further  developing  its  National 
Leadership  Grants  guidelines  and  in  the 
request  for  the  Office  of  Management 
and  Budget  approval  of  the  information 
collection  request;  they  also  will 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  of  Legislative 


UMI 


and  Public  Affairs,  Institute  of  Museum 
and  Library  Services,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 

Dated:  June  11, 1997. 
Mamie  Bittner, 

Director  of  Legislative  and  Public  Affairs. 
Institute  of  Museum  and  Library  Services. 
[FR  Doc.  97-15796  Filed  5-1&-97;  8:45  am) 
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[Docket  Nos.  50-413,  50-414,  50-369  and 
50-3701 

Duke  Pr:He'  ^.ompany  (Catawba 
Nucle<)r  Station,  Units  1 

and  2i  itnd  (McGuire  Nu:.  .e^-  Station, 
Units  ■  ana  2;;  Exempiic.f^. 

I 

Ehike  Power  Company  (the  licensee)  is 
the  holder  of  Facility  Operating  License 
Nos.  NPF-35  and  NPF-52,  for  the 
Catawba  Nuclear  Station  (CNS),  Units  1 
and  2;  and  NPF-9  and  NPF-17  for  the 
McGuire  Nuclear  Station  (MNS),  Units  1 
and  2.  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

These  facilities  consist  of  two 
pressurized  water  reactors  located  at 
each  of  the  licensee's  site  in  York 
County,  South  Carolina,  and 
Mecklenburg  County,  North  Carolina. 


Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71 
"Maintenance  of  records,  making  of 
reports."  paragraph  {e)(4)  states,  in  part, 
that  "Subsequent  revisions  (to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  to  the  FSAR  does 
not  exceed  24  months."  The  CNS  and 
MNS  two-unit  sites  share  a  common 
UFSAR;  therefore,  this  rule  requires  the 
licensee  to  update  the  same  document 
within  6  months  after  a  refueling  outage 
for  either  imit. 

m 

Section  50.12(a)  of  10  CFR.  "Specific 
exemptions,"  states  that 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 


Conunission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  *  *  *." 
As  noted  in  the  staff's  Safety  Evaluation, 
the  licensee's  proposed  schedule  for 
UFSAR  updates  will  ensure  that  the 
CNS  and  MNS  UFSARs  will  be 
maintained  current  within  24  months  of 
the  last  revision  and  the  interval  for 
submission  of  the  10  CFR  50.59  design 
change  report  will  not  exceed  24 
months.  The  proposed  schedule  fits 
within  the  24-month  duration  specified 
by  10  CFR  50.71(e)(4).  Literal 
application  of  10  CFR  50.71(e)(4)  would 
require  the  licensee  to  update  the  same 
docimient  within  6  months  after  a 
refueling  outage  for  either  unit,  a  more 
burdensome  requirement  than  intended. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12.  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  hesilth  and  safety  and  is 
consistent  with  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest.  The  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  CNS  and  MNS 
UFSARs  within  6  months  of  each  unit's 
refueling  outage.  The  licensee  will  be 
required  to  submit  updates  to  the 
Catawba  UFSAR  and  McGuire  UFSAR 
within  six  months  eifter  each  station's 
Unit  2  refueling  outage.  With  the 
current  length  of  fuel  cycles.  UFSAR 
updates  would  be  submitted  every  18 
months,  but  not  to  exceed  24  months 
from  the  last  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (62  FR  28906). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Semuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  97-15833  Filed  6-16-97;  8:45  am] 

BtUING  COOE  79M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
DATE:  Weeks  of  June  16,  23,  30,  and  July 
7. 1997. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  16 

There  are  no  meetings  scheduled  for 
the  week  of  June  16. 

Week  of  June  23 — Tentative 

Wednesday,  June  25 

10:00  a.m. 
Briefing  on  Operating  Reactors  and 
Fuel  Facilities  (Public  Meeting) 
(Contact:  William  Dean.  301-415- 
1726) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting] 
(if  needed) 
2:00  p.m. 
Briefing  on  Salem  (Public  Meeting) 
(Contact:  John  Zwolinski.  301-415- 
1453) 

Week  of  June  30— Tentative 

Thursday,  July  3 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Week  of  July  7— Tentative 

Tuesday,  July  8 

3:30p.m. 

Affirmation  Session  (Public  Meeting) 
(if  needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wrww.im;.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 


R32 


Federal  Register  /  Vol.  62,  No.  116  /  Tuesday.  June  17,  1997  /  Notices 


electronic  message  to  wmh@nrc.gov  or 
dkvv@nrc.gov. 

Dated:  June  13, 1997. 
William  M.  HiU.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

|FR  Doc.  97-15988  Filed  6-13-97;  2:14  pm] 

BIUJNQ  CODE  7590-01-41 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday.  June  19, 1997, 
has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  5559, 1900 
E  Street,  NW.,  Washington.  DC  20415, 
(202) 606-1500. 

Dated:  June  11. 1997. 
Phyllis  G.  Foley, 

Chair,  Federal  Prvmiling  Rate,  Advisory 

Committee. 

IFR  Doc.  97-15822  Filed  6-16-97;  8:45  am] 

BHXING  CODE  S323-01-M 


POSTAL  RATE  COMMISSION 

[Order  No.  1184;  Docket  No*.  MC97-4  and 
C97-11 

Bulk  Parcel  Return  Service  and 
Shipper-Paid  Forwarding 
Classifications  and  Fees;  and 
Complaint  of  the  Advertising  Mail 
Marketing  Association  Regarding 
Charges  for  Standard  (A)  Merchandise 
Returns;  Notice  of  Request  for 
Changes  In  Domestic  Mail 
Classification  Schedule  Provisions  and 
Rates  Affecting  Forwarding  and  Return 
of  Standard  (A)  Parcels  and  Order 
Instituting  Proceedings 

Issued  June  11, 1997. 

Before  Commissioners:  Edward  J.  Gleiman, 
Cliairman:  H.  Edward  Quiclc.  Jr.,  Vice 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
LeBlancm. 

Notice  is  hereby  given  that  on  June  6, 
1997,  the  United  States  Postal  Service 
filed  a  Request  with  the  Postal  Rate 
Commission  pursuant  to  section  3623  of 
the  Postal  Reorganization  Act,  39  U.S.C. 
101  et  seq.,  for  a  recommended  decision 


It 


on  proposed  changes  in  the  Domestic 
Mail  Classification  Schedule  (DMCS). 
The  proposed  revisions  also  include 
proposed  new  rates  and  fees.  The 
Request  includes  attachments  and  is 
supported  by  the  testimony  of  two 
witnesses  and  two  library  references, 
is  on  file  in  the  Commission  Docket 
Room  and  is  available  for  inspection 
during  the  Commission's  regular 
business  hours. 

Contents  of  the  filing.  The  Postal 
Service  requests  that  the  Commission 
consider  two  changes  affecting  the 
forwarding  and  return  of  Standard  (A) 
parcels  that  were  initially  considered  in 
Docket  No.  MC97-2.  It  requests  that 
Bulk  Parcel  Return  Service  (BPRS)  and 
Shipper  Paid  Forwarding  (SPF)  be 
established.  Under  ciurent  practice, 
forwarding  and  return  of  bulk  Standard 
(A)  parcels  is  obtained  by  endorsing 
mailpieces  "Forwarding  and  Return 
Postage  Guaranteed"  or  "Forwarding 
and  Return  Postage  Guaranteed, 
Address  Correction  Requested."  At  the 
time  that  a  parcel  is  returned,  postage  is 
paid  for  retxim  service  and  indirectly 
paid  for  forwarding  service,  through  a 
weighted  fee  that  is  2.472  times  the 
applicable  single  piece  rate.  The  2.472 
weighting  factor  is  the  sum  of  one  and 
1.472.  One,  multiplied  by  the  single 
piece  rate,  is  intended  to  directly  cover 
the  cost  of  return  service.  1.472  is  the 
average  number  of  pieces  that  are 
forwarded  for  every  piece  that  is 
returned.  Multiplying  1.472  times  the 
single  piece  rate  is  intended  to  cover  the 
cost  of  ret\im  service.  This  weighted  fee 
can  result  in  a  charge  for  forwarding  and 
return  that  is  prohibitively  high, 
according  to  the  Postal  Service.  To 
provide  continuity  mailers  other 
options,  the  Postal  Service  proposes  to 
establish  SPF  and  BPRS. 

SPF  would  allow  mailers  to  pay 
forwarding  fees  (the  applicable  single 
piece  rate)  directly,  through  the  use  of 
the  tracking  capabilities  of  the  existing 
electronic  Address  Change  Service 
(ACS).  Only  machinable  parcels  with 
the  required  endorsements  would  be 
eligible.  An  advance  deposit  would  be 
required. 

BPRS.  through  bulk  handling  of 
returned  parcels,  would  lower  the 
average  cost  of  return  service.  BPRS 
mailers  would  arrange  to  pick  up  their 
returned  parcels  at  a  specified 
frequency,  at  a  designated  postal 
facility,  or  would  have  their  returned 
parcels  delivered  to  them  in  bulk  by  the 
Postal  Service.  Only  machinable  {larcels 
weighing  less  than  one  pound,  with  the 
required  endorsements,  would  be 
eligible  for  BPRS.  A  minimum  of  50,000 
retiumed  parcels  per  year  would  be 
required.  BPRS  mailers  would  be 


required  to  document  their  returned 
parcel  volume,  and  to  maintain  an 
advance  deposit  accoimt.  A  flat  $1.75 
per-piece  fee  and  an  aimual  permit  fee 
of  $85  is  proposed.  SPF  and  BPRS 
service  could  be  combined. 

The  Postal  Service's  request  is 
supported  by  the  testimony  of  Postal 
Service  witness  Pham  (USPS-T-1), 
which  analyzes  the  costs  of  BPRS,  and 
the  testimony  of  Postal  Service  witness 
Adra  (USPS-T-2),  which  addresses  the 
consistency  of  the  proposed  changes  in 
classifications  and  fees  for  SPF  and 
BPRS  with  the  applicable  standards  of 
the  Postal  Reorganization  Act.  The 
Postal  Service  asserts  that  neither  SPF 
nor  BPRS  would  alter  existing 
forwarding  or  return  services  or  rates  for 
Standard  (A)  parcels.  It  also  asserts  that 
establishing  BPRS  would  have  little 
financial  impact  on  postal  costs  and 
revenues.  It  contends  that  it  would 
reduce  overall  postal  costs  by 
approximately  $4  million,  and  Standard 
(A)  mail's  contribution  to  institutional 
costs  by  less  that  $1  million.  See  USPS- 
T-2,  Exhibit  USPS-2A. 

The  Postal  Service's  request  is 
accompanied  by  two  library  references. 
The  first  (USPS-LR-1/MC97-4)  is  the 
FY  1996  Cost  &  Revenue  Analysis 
Report.  The  second  (USPS-LR-2/ 
MC97-4)  is  a  mailer  survey  designed  to 
estimate  the  volume  impact  of  BPRS. 

Proposed  DMCS  provisions.  The 
Postal  Service's  Request  proposes 
changes  in  the  current  Domestic  Mail 
ClassificaUon  Schedule  (DMCS).  It 
proposes  establishing  separate  Special 
Service  Schedules  SS-21,  for  Bulk 
Parcel  Return  Service,  and  SS-22,  for 
Shipper-Peiid  Forwarding.  The  DMCS  is 
codified  at  39  CFR  part  3001,  subpart  C, 
Appendix  A.  In  Attachment  A  to  its 
Request,  the  Postal  Service  displays  the 
changes  it  proposes  in  the  version  of  the 
DMCS  currently  in  effect  These 
proposed  revisions  accompany  this 
Notice  as  Attachment  A. 

Proposed  rate  and  fee  schedules.  In 
Attachment  B  to  its  Request,  the  Postal 
Service  displays  changes  it  proposes  to 
the  various  rate  and  fee  schedules 
cxurently  in  effect.  It  proposes  to 
establish  Schedule  SS-21,  which  would 
specify  a  flat  fee  for  BPRS  of  $1.75  per 
piece;  and  to  specify  a  BPRS  permit  fee 
of  $85,  under  existing  Schedule  1000. 
The  Postal  Service's  requested  changes 
in  rates  and  fees  accompany  this  Notice 
as  Attachment  B. 

Procedural  proposals.  The  Postal 
Service's  Request  is  accompanied  by  a 
Motion  of  the  United  States  Postal 
Service  to  Establish  Procedural 
Mechanisms  Concerning  Settlement.  In 
it,  the  Postal  Service  observes  that  the 
SPF  and  BPRS  proposals  in  this  docket 
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are  identical  to  those  that  were  included 
in  the  Postal  Service's  Request  in  Docket 
No.  MC97-2.  It  notes  that  before  that 
docket  was  withdrawn,  intervenors  had 
approximately  seven  weeks  in  which  to 
conduct  discovery.  It  expresses  a  hope 
that  any  additional  discovery  will  be 
begun  quickly  after  intervention,  limited 
in  duration  and  scope,  and  designed  to 
determine  whether  intervenors  can  join, 
in  whole  or  in  part,  in  the  proposed 
Stipulation  and  Agreement  that 
accompanies  its  Request. 

The  proposed  Stipulation  and 
Agreement  recites  that  Advertising  Mail 
Marketing  Association  (AMMA)  filed  a 
section  3662  complaint  in  October  of 
1996  alleging  that  the  Standard  (A) 
single  piece  rate  charged  to  the 
recipients  of  returned  Standard  (A) 
parcels  violates  the  policies  of  the  Postal 
Reorganization  Act,  that  AMMA 
withdrew  its  complaint  in  anticipation 
that  MC97-2  would  address  this  issue, 
that  AMMA  asked  that  the  Commission 
revive  its  complaint  after  the  Postal 
Service  withdrew  its  Request  in  MC97- 
2,  and  that  the  Postal  Service  filed  its 
Request  in  this  docket,  again  proposing 
SPF  and  BPRS. 

The  proposed  Stipulation  and 
Agreement  would  stipulate  that  the 
Request,  attachments,  and 
accompanying  testimony  and  exhibits 
constitute  substantial  and  sufficient 
evidence  in  support  of  the  SPF  and 
BPRS  proposals,  and  that  those 
proposals  are  consistent  with  the 
policies  of  39  U.S.C.  3622  and  3623.  It 
provides  that  the  methods  of 
classification  or  ratemaking,  or 
determination  of  cost  of  service,  are 
stipulated  to  only  for  purposes  of  this 
docket  The  proposed  Stipulation  and 
Agreement  is  signed  by  the  Postal 
Service  and  AMMA. 

The  Postal  Service  proposes  that  the 
Order  that  Institutes  this  proceeding 
enter  the  proffered  testimony  and  the 
Stipulation  and  Agreement  in  the 
record.  It  also  proposes  that  the  Order 
allow  intervention  until  June  27,  1997, 
require  statements  of  intent  to  contest 
specific  issues  from  intervenors  by  July 
8,  1997,  require  that  any  discovery 
undertaken  be  completed  by  July  18, 
1997,  that  any  testimony  or  pleadings 
opposing  the  Stipulation  and  Agreement 
be  filed  by  August  4,  1997,  and  that  any 
responses  be  required  by  August  11, 
1997. 

The  Postal  Service  accompanies  its 
Request  by  a  motion  for  waiver  of  many 
of  the  filing  requirements  of  Rules  64 
and  54,  on  the  ground  that  these 
proposals  are  narrow  in  scope  and 
limited  in  their  effect  on  other  classes 
and  services.  The  Postal  Service  also 
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includes  a  motion  for  consolidation  of 
this  docket  with  Docket  No.  C97-1, 

Ruling  on  motion  to  establish 
settlement  procedures.  It  is  Commission 
policy  to  facilitate  settlement  of  issues.  • 
In  view  of  the  very  limited  scope  and 
effect  of  these  proposals,  and  the 
willingness  of  the  complainant  in 
Docket  No.  C97-1  to  settle,  the 
Commission  recognizes  the  potential  for 
expeditious  settlement  of  this  docket.  In 
view  of  the  active  litigation  of  these 
proposals  in  Docket  No.  MC97-2  by 
others,  however,  it  appears  that  the 
optimal  approach  is  one  that  will 
accommodate  either  settlement,  or  such 
litigation  as  the  intervenors  choose  to 
pursue,  with  the  utmost  expedition.  The 
Commission,  therefore,  will  adopt  a 
two-track  approach,  designed  to 
simultaneously  encourage  settlement, 
and  speed  any  litigation  that  intervenors 
deem  necessary.  The  Conmiission  will 
schedule  a  settlement  conference  for 
Monday,  July  14, 1997,  in  the 
Commission  hearing  room  at  1333  H 
Street,  NW,  Washington,  DC  beginning 
at  9:30  a.m.  The  Postal  Service  will 
serve  as  settlement  coordinator. 

Participants  will  have  until  July  1, 
1997,  to  intervene.  Intervenors  may 
commence  any  desired  discovery 
immediately  upon  filing  a  Notice  of 
Intervention.  The  Commission  will 
schedule  a  prehearing  conference  for  the 
afternoon  of  July  14, 1997,  at  1:30  p.m., 
following  the  morning  settlement 
conference.  At  the  prehearing 
conference,  the  Postal  Service  will  be 
asked  to  report  on  the  results  of  the 
settlement  conference.  At  that  time,  if 
intervenors  believe  that  there  are  legal 
or  factual  issues  that  are  an  obstacle  to 
settlement,  they  will  be  asked  to 
identify  them,  and  indicate  whether 
they  wish  to  present  evidence  on  those 
issues.  Further  procedural  scheduling 
will  depend  on  the  results  of  the 
prehearing  conference. 

Rulings  on  remaining  motions.  In  its 
Motion  of  United  States  Postal  Service 
for  Waiver  of  Certain  Filing 
Requirements  Incorporated  in  the 
Commission's  Rules  of  Practice  and 
Procedure,  accompanying  its  Request, 
the  Postal  Service  seeks  waiver  of  the 
requirement  to  provide  the  information 
specified  in  Rules  64(b)(3),  64(d),  and 
64(h),  and  Rules  54(b)(3),  54(0-(h),  54(j), 
and  54(1),  to  the  extent  that  they  apply, 
and  a  blanket  waiver  of  other  filing 
requirements  that  its  Request  does  not 
fully  satisfy.  Rule  64(h)(3)  provides  that 
these  requirements  may  be  waived  if  the 
Commission  determines  that  it  has  been 
demonstrated  that  the  proposed  changes 
in  the  classification  schedule  do  not 
significantly  change  rates  and  fees  or 


cost-revenue  relationships  referred  to  in 
the  rule. 

The  SPF  and  BPRS  proposals  would 
not  change  current  rates  and  fees  for  any 
existing  category  of  mail  or  special 
service,  including  Standard  (A)  mail. 
Because  they  would  alter  total  costs  by 
only  about  $4  million  out  of  more  than 
$55  billion,  and  reduce  the  Standard  (A) 
single-piece  contribution  to  institutional 
costs  by  less  than  one  percent,  these 
proposals  would  not  appear  to  have  a 
significant  impact  on  cost  and  revenue 
relationships  of  the  various  subclasses. 
Therefore,  a  waiver  of  these 
requirements  appears  to  be  warranted 
under  the  Commission  Rules  of  practice, 
including  Rules  64(h)(3)  and  54(r). 
Accordingly,  it  will  be  granted. 

In  its  Motion  of  the  United  States 
Postal  Service  to  Consolidate 
Proceedings,  filed  with  its  Request,  the 
Postal  Service  argues  that  the  filing  of 
its  Request  in  this  docket  Docket  No. 
C97-1  returns  to  the  status  that  it  held 
just  prior  to  the  withdrawal  of  the 
Request  in  Docket  No.  MC97-2.  At  that 
time  Docket  No.  C97-1  was  being  held 
in  abeyance.  It  argues  that  resolution  of 
the  issues  in  the  current  docket  would 
resolve  the  identical  issues  in  C97-1, 
and  therefore  it  is  appropriate  to 
consolidate  Docket  No.  C97-1  with  the 
current  docket.  The  apparent  agreement 
by  the  complainant  in  C97-1  with  the 
resolution  of  those  issues  proposed  by 
the  Postal  Service  in  the  current  docket 
confirms  the  appropriateness  of  the 
Postal  Service's  request.  Therefore,  it 
will  be  granted. 

Also  filed  with  the  Postal  Service's 
Request  is  a  Motion  of  the  United  States 
Postal  Service  Seeking  Leave  to  File 
Facsimile  Copy  of  Signature  Page  as 
Attachment  to  Stipulation  and 
Agreement.  The  Motion  alleges 
sufficient  grounds  for  granting  the  leave 
that  it  requests. 

Intervention.  Participation  in 
Commission  proceedings  generally  takes 
the  form  of  either  full  intervention  or 
limited  participation.  See  sections  20 
and  20a  of  the  Commission  rules  of 
practice  (39  CFR  3001.20  and  .20a).  For 
those  wishing  to  express  their  views 
informally,  without  incurring  the 
obligations  that  attach  to  the  other  two 
forms  of  participation,  commenter  status 
is  available.  See  section  20b  (39  CFR 
3001.20b).  Those  wishing  to  be  heard  in 
this  matter  as  either  a  full  intervenor  or 
limited  participant  are  directed  to  file  a 
written  notice  of  intervention  in 
conformance  with  section  20(b)  or 
20a(a),  identifying  the  status  they  intend 
to  assume  and  affirmatively  stating  how 
actively  they  expect  to  participate.  In 
addition,  intervenors  are  requested  to 
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provide  a  telephone  number,  facsimile 
number,  and  e-mail  address  if  available. 
•     Notices  of  intervention  should  be  sent 
to  the  attention  of  Margaret  P. 
Crenshaw,  Secretary  of  the  Conmiission, 
1333  H  Street,  NW,  Suite  300, 
Washington,  DC  20268-0001,  and  are  to 
be  filed  on  or  before  July  1,  1997. 
Commenter  status  does  not  require  a 
notice  of  intervention. 

Representation  of  the  general  public. 
In  conformance  with  section  3624(a)  of 
title  39,  the  Commission  designates  W. 
Gail  Willette,  Director  of  the  Office  of 
the  Consumer  Advocate  (OCA),  to 
represent  the  interests  of  the  general 
public  in  this  proceeding.  Pursuant  to 
this  designation.  Ms.  Willette  will  direct 
the  activities  of  Commission  personnel 
assigned  to  assist  her  and,  when 
requested,  will  supply  their  names  for 
the  record.  Neither  Ms.  Willette  nor  any 
of  the  assigned  personnel  will 
participate  in  or  provide  advice  on  any 
Conmiission  decision  in  this 
proceeding. 

Special  rules  of  pmctice.  Special 
Rules  of  Practice  are  set  forth  in 
Attachment  C.  These  Special  Rules  are 
an  amalgam  of  the  non-controversial 
portions  of  the  Special  Rules  used 
Docket  Nos.  MC97-2,  and  MC96-3. 
Participants  are  to  follow  these  Special 
Rules  during  this  proceeding  or  to 
submit  requests  for  waiver  or 
modification  of  any  of  these  rules. 

Docket  Room  operations.  Documents 
may  be  filed  with  the  Commission's 
docket  section  Monday  through  Friday 
between  8  a.m.  and  5  p.m.  Questions 
about  docket  room  operations  should  be 
directed  to  Ms.  Peggie  Brown  (at  202- 
789-6847)  or  Ms.  Joyce  Taylor  (at  202- 
789-6846). 
It  is  ordered: 

1.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

2.  Notices  of  intervention  shall  be 
filed  no  later  than  July  1, 1997. 

3.  A  settlement  conference  will  be 
held  on  July  14.  1997,  beginning  at  9:30 
a.m.  in  the  Postal  Rate  Commission 
hearing  room,  1333  H  Street,  NW..  Suite 
300,  Washington,  DC  20268-0001. 

4.  A  prehearing  conference  will  be 
held  on  July  14, 1997,  beginning  at  1:30 
p.m.,  in  the  Postal  Rate  Commission 
hearing  room,  1333  H  Street,  N.W.. 
Suite  300,  Washington.  D.C..  20269- 
0001. 

5.  W.  Gail  Willette.  Director  of  the 
Commission's  Office  of  the  Consvuner 
Advocate,  is  designated  to  represent  the 
interest  of  the  general  public  in  this 
proceeding. 

6.  The  Motion  of  the  United  States 
Postal  Service  to  Establish  Procedural 
Mechanisms  Concerning  Settlement, 
filed  June  6. 1997.  is  granted  to  the 


extent  described  in  the  body  of  this 
order. 

7.  The  Motion  of  the  United  States 
Postal  Service  to  Consolidate 
Proceedings,  filed  June  6, 1997.  is 
granted. 

8.  The  Motion  of  the  United  States 
Postal  Service  Seeking  Leave  to  File 
Facsimile  Copy  of  Signature  Page  as 
Attachment  to  Stipulation  and 
Agreement,  filed  Jime  6,  1997.  is 
granted. 

9.  The  Motion  of  the  United  States 
Postal  Service  for  Waiver  of  Certain 
Filing  Requirements  Incorporated  in  the 
Commission's  Rules  of  Practice  and 
Procedxufl.  filed  June  6, 1997,  is  granted. 

10.  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  KegislH'. 

By  the  Commission. 
Margarot  P.  Cranahaw, 

Secretary. 

Attachment  A    Reyieated  Changea  ia 
the  Domestic  Mail  ClaaaifJratioa 

Schedule 

In  this  Request,  the  Postal  Service 
asks  the  Commission  to  recommend 
certain  changes  in  the  Domestic  Mail 
Qassification  Schedule  (DMCS).  The 
changes  requested  herein  alter  the 
DMCS  recommended  by  the 
Commission  on  November  29,  1978, 
adopted  by  decision  of  the  Governors 
and  implemented  by  resolution  of  the 
Board  of  Governors  on  April  3. 1979. 
effective  April  15. 1979,  and  as 
amended  from  time-to- time,  most 
recently  by  the  I>ecision  of  the 
Governors  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Special  Services  Fees  and 
Classifications,  Docket  No.  MC96-3, 
(Special  Services  Decision)  as 
implemented  by  Resolution  97-7  of  the 
Board  of  Governors,  and  the  Decision  of 
the  Governors  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  the  Experimental  Nonletter-Size 
Business  Reply  Mail  Categories  and 
Fees,  Docket  No.  MC97-1  (BRM 
Decision),  as  implemented  by 
Resolution  97-8  of  the  Board  of 
Governors.  The  current  DMCS  (which  is 
published  in  part  at  39  CFR  part  3001. 
subpart  C.  appendix  A.  in  palrt  as 
Attachment  A  to  the  Special  Services 
Decision  (62  FR  26.099).  in  part  as 
Attachment  A  to  the  BRM  [Decision  (62 
FR  25,756),  and  in  part  as  Attachment 
B  to  the  Decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  Nonprofit  Standard 
Mail,  Nonprofit  Enhanced  Carrier  Route 
Standard  Mail.  Nonprofit  Periodicals, 
and  Within  County  Periodicals,  Docket 


No.  MC9&-2  (61  FR  42,464)),  is  the  basis 
for  the  proposed  changes  in  this 
Request. 

Proposed  additions  to  text  of  the 
classification  schedule  are  in  italics; 
proposed  deletions  are  in  brackets.  The 
changes  in  the  DMCS  requested  by  the 
Postal  Service  are  as  follows: 

350    DEPOSIT  AND  DELIVERY 


353    Forwarding  and  Return 

S53.1    Single  Piece,  Regular,  Enhanced 
Carrier  Route,  Nonprofit  and  Nonprofit 
Vw,itmwu^»tk  Carrier  Route  Subclasses 
(Section  321) 

Undeliverable-as-addressed  Standard 
Mail  mailed  under  section  321  will  be 
returned  on  request  of  the  mailer,  or 
forwarded  and  returned  on  request  of 
the  mailer.  Undeliverable-as-addressed 
combined  First-Class  and  Standard 
pieces  will  be  returned  as  prescribed  by 
the  Postal  Service.  Except  as  provided 
in  Schedule  SS-21,  [T]the  Single  Piece 
Standard  rate  is  charged  for  each  piece 
receiving  return  only  service.  Except  as 
provided  in  Schedule  SS-22,  [Cjcharges 
for  forwarding-and-retum  service  are 
assessed  only  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
Except  as  provided  in  Schedides  SS-21 
and  SS-22.  [TJthe  charge  for  those 
returned  pieces  is  the  appropriate  Single 
Piece  Standard  rate  for  the  piece  plus 
that  rate  multiplied  by  a  factor  equal  to 
the  nimiber  of  section  321  Standard 
pieces  nationwide  that  are  successfully 
'  forwarded  for  every  one  piece  that 
cannot  be  forwarded  and  must  be 
returned. 


360    ANCILLARY  SERVICES 

363     Regular  and  Nonprofit 

Regular  and  Nonprofit  subclass  mail 
will  receive  the  following  additional 
services  upon  payment  of  the 
appropriate  fees: 


Service 

Schedule 

a.  Bulk  Parcel  Rrtum  Service 

b.  Shipper-Paid  Forwarding 

SS-21 
S&-22 

CLASSmCATION  SCHEDULE  SS-21— 
BULK  PARCEL  RETURN  SERVICE 

21.01     Definition 

21.010    Bulk  Parcel  Return  Service 
provides  a  method  whereby  high- 
volume  parcel  mailers  may  have 
undeliverable-as-addressed  machinable 
parcels  returned  to  designated  postal 
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facilities  for  pickup  by  the  mailer  at  a 
predetermined  frequency  prescribed  by 
the  Postal  Service  or  delivered  by  the 
Postal  Service  in  bulk  in  a  manner  and 
frequency  prescribed  by  the  Postal 
Service. 

21.02  Description  of  Service 

21 .020    Bulk  Parcel  Return  Service  is 
available  only  for  the  return  of 
machinable  parcels,  as  defined  by  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mail  subclasses: 
Regular  and  Nonprofit. 

21 .03  Requirements  of  the  Mailer 

21 .030  Mailers  must  receive 
authorization  from  the  Postal  Sendee  to 
use  Bulk  Parcel  Return  Service. 

21.031  To  claim  eligibility  for  Bulk 
Parcel  Return  Service  at  each  facility 
through  which  the  mailer  requests  Bulk 
Parcel  Return  Service,  the  mailer  must 
demonstrate  receipt  of  a  prescribed 
minimum  number  of  returned 
machinable  parcels  at  a  given  delivery 
point  in  the  previous  postal  fiscal  year 
or  must  demonstrate  a  high  likelihood 
of  receiving  the  prescribed  nunimum 
number  of  returned  parcels  in  the  postal 
fiscal  year  for  which  the  service  is 
requested. 

21 .032  Payment  for  Bulk  Parcel 
Return  Service  is  made  through  advance 
deposit  account,  or  as  otherwise 
specified  by  the  Postal  Service. 

21.033  Mail  for  which  Bulk  Parcel 
Return  Service  is  requested  must  bear 
endorsements  prescribed  by  the  Postal 
Service. 

21 .034  Bulk  Parcel  Return  Service 
mailers  must  meet  the  documentation 
and  audit  requirements  of  the  Postal 
Service. 

21.04  Other  Services 

21 .040  The  following  services  may 
be  purchased  in  conjunction  with  Bulk 
Parcel  Return  Service: 


a.  Address  Ckjrrection  Service 

b.  Certificate  of  Mailing 

c.  Shipper-Paid  Forwarding  .... 


Classi- 

rication 

schedule 


SS-1 

SS-4 

SS-22 


21.05  Fee 

21 .050    The  fee  for  Bulk  Parcel 
Return  Service  is  set  forth  in  Fee 
Schedule  SS-21. 

21.06  Authorizations  and  Licenses 

21 .060  A  permit  fee  as  set  forth  in 
Fee  Schedule  1000  must  be  paid  once 
each  calendar  year  by  mailers  utilizing 
Bulk  Parcel  Return  Service. 

21 .061  The  Bulk  Parcel  Return 
Service  permit  may  be  canceled  for 


failure  to  maintain  sufficient  funds  in 
an  advance  deposit  account  to  cover 
postage  and  fees  on  returned  parcels  or 
for  failure  to  meet  the  specifications  of 
the  Postal  Service. 

CLASSinCATION  SCHEDULE  SS-22— 
SHIPPER-PAID  FORWARDING 

22.01  Definition 

22.010    Shipper-Paid  Forwarding 
provides  a  method  whereby  mailers  may 
have  undeliverable-as-addressed 
machinable  parcels  forwarded  at 
Standard  Mail  Single  Piece  rates  for  up 
to  one  year  from  the  date  that  the 
addressee  filed  a  change-of-address 
order.  If  the  parcel,  for  which  Shipper- 
Paid  Forwarding  is  elected,  is  returned, 
the  mailer  will  pay  the  appropriate 
Standard  Mail  Single  Piece  rate,  or  the 
Bulk  Parcel  Return  Service  fee,  if  that 
service  was  elected. 

22.02  Description  of  Service 

22.020    Shipper-Paid  Forwarding  is 
available  only  for  the  forwarding  of 
machinable  parcels,  as  defined  by  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mail  subclasses: 
Regular  and  Nonprofit. 

22.03  Requirements  of  the  Mailer 

22.030  Shipper-Paid  Forwarding  is 
available  only  in  conjunction  with 
automated  Address  Correction  Service 
in  Schedule  SS-1. 

22.031  Mail  for  which  Shipper-Paid 
Forwarding  is  purchased  must  meet  the 
preparation  requirements  of  the  Postal 
Service. 

22.032  Payment  for  Shipper-Paid 
Forwarding  is  made  throu^  advance 
deposit  account,  or  as  otherwise 
specified  by  the  Postal  Service. 

22.033  Mail  for  which  Shipper-Paid 
Forwarding  is  requested  must  bear 
endorsements  prescribed  by  the  Postal 
Service. 

22.04  Other  Services 

22.040    The  folio  wing  services  may 
be  purchased  in  conjunction  with 
Shipper-Paid  Forwarding: 


a.  Certificate  of  Mailing 

b.  Bulk  Parcel  Return  Service 


Classi- 
fication 
schedule 


SS-21 


22.05    Applicable  Rates 

22.050    Except  as  provided  in 
Schedule  SS-21,  Standard  Mail  Single 
Piece  rates,  set  forth  in  Rate  Schedule 
321.1,  apply  to  pieces  forwarded  or 
returned  in  connection  with  Shipper- 
Paid  Forwarding. 


GENERAL  DEFINmONS,  TERMS  AND 
CONDITIONS 


2000    Delivery  of  Mail 


2030    Forwarding  and  Return 

2033    Applicable  Provisions.  The 
provisions  of  sections  150.  250,  350  and 
450  and  schedules  SS-21  and  SS-22 
apply  to  forwarding  and  return. 

Attachment  B — Requested  Changes  in 
the  Fee  Schedules 

In  conjunction  with  the  requested 
changes  in  the  IDomestic  Mail 
Classification  Schedule  (DMCS)  set 
forth  in  Attachment  A,  the  Postal 
Service  also  is  requesting  that  the 
Commission  recommend  corresponding 
changes  in  the  attendant  special  service 
fee  schedules. 

Rate  and  fee  schedules  were  last 
amended  in  part  by  the  Decision  of  the 
Governors  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Classroom  Mail,  Docket  No.  MC9&- 
2  (Classroom  Decision),  as  implemented 
by  Resolution  97-9  of  the  Board  of 
Governors;  the  Decision  of  the 
Governors  on  the  Recommended 
E>ecision  of  the  Postal  Rate  Commission 
on  Special  Services  Fees  and 
Classifications,  Docket  No.  MC96-3 
(Special  Services  Decision),  as 
implemented  by  Resolution  97-7  of  the 
Board  of  Governors;  and  the  Decision  of 
the  Governors  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  the  E;:perimental  Nonletter-Size 
Business  Reply  Mail  Categories  and 
Fees,  Docket  No.  MC97-1  (BRM 
Decision),  as  implemented  by  resolution 
97-8  of  the  Board  of  Governors.  The 
current  rate  and  fee  schedules  (which 
are  published  in  part  at  39  CFR  part 
3001,  subpart  C,  appendix  A,  and  in 
part  as  the  Attachment  to  the  Classroom 
Decision,  in  part  as  Attachment  B  to  the 
Special  Services  Decision  (62  FR 
26,099),  in  part  as  Attachment  B  to  the 
BRM  Decision  (26  FR  25,756),  and  in 
part  as  Attachment  B  to  the  Decision  of 
the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Nonprofit  Standard  Mail,  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail. 
Nonprofit  Periodicals,  and  Within 
County  Periodicals.  Docket  No.  MC96- 
2  (61  FR  42.464))  are  the  basis  for  the 
proposed  changes  in  this  Request. 

Unless  otherwise  indicated,  proposed 
additions  to  the  text  of  the  schedules  are 


!J8  n 
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in  italics.  The  requested  changes  in  the 
fee  schedules  are  as  follows: 


SPECIAL  SERVICES 


Fee 


Sdwdule  SS-21— Bulk  Parcel  Return 
Service 


Per  Returned  Piece 


$1.75 


SctMduie  1000— Fees 


Authorization  to  Use  Bulk  Parcel  Re- 
turn Service  


85.00 


Attachment  C — Special  Rules  of 
Practice 

1.  Evidence 

A.  Case-in-chief.  A  participant's  case- 
in-chief shall  be  in  writing  and  shall 
include  the  participant's  direct  case  and 
rebuttal,  if  any,  to  the  United  States 
Postal  Service's  case-in-chief.  It  may  be 
accompanied  by  a  trial  brief  or  legal 
memoranda.  There  will  be  a  stage 
providing  an  opportunity  to  rebut 
presentations  of  other  participants  and 
for  the  Postal  Service  to  present 
surrebuttal  evidence. 

B.  Exhibits.  Exhibits  should  be  self- 
explanatory.  They  should  contain 
appropriate  footnotes  or  narrative 
explaining  the  source  of  each  item  of 
information  used  and  the  methods 
employed  in  statistical  compilations. 
The  principal  title  of  each  exhibit 
should  state  what  it  contains  or 
represents.  The  title  may  also  contain  a 
statement  of  the  purpose  for  which  the 
exhibit  is  offered:  however,  this 
statement  will  not  be  considered  part  of 
the  evidentiary  record.  Where  one  part 
of  a  multi-part  exhibit  is  based  on 
another  part  or  on  another  exhibit, 
appropriate  cross-references  should  be 
made.  Relevant  exposition  should  be 
included  in  the  exhibits  or  provided  in 
accompanying  testimony. 

C.  Motions  to  Strike.  Motions  to  strike 
are  requests  for  extraordinary  relief  and 
are  not  substitutes  for  hhefs  or  rebuttal 
evidence.  All  motions  to  strike 
testimony  or  exhibit  materials  are  to  be 
submitted  in  writing  at  least  14  days 
before  the  scheduled  appearance  of  the 
witness,  unless  good  cause  is  shown. 
Responses  to  motions  to  strike  are  due 
within  seven  days. 

D.  Designation  of  Evidence  from  Other 
Commission  Dockets.  Participants  may 
request  that  evidence  received  in  other 
Commission  proceedings  be  entered 
into  the  record  of  this  proceeding.  These 


requests  should  be  made  by  motion, 
should  explain  the  purpose  of  the 
designation,  and  should  identify 
material  by  page  and  line  or  paragraph 
number.  Absent  extraordinary 
justification,  these  requests  must  be 
made  at  least  28  days  before  the  date  for 
filing  the  participant's  direct  case.  If 
requests  for  designations  and  counter- 
designations  are  granted,  the  moving 
participant  must  submit  two  copies  of 
the  approved  material  to  the  Secretary 
of  the  Commission  for  inclusion  in  the 
record. 

Oppositions  to  motions  for 
designation  and/or  requests  for  counter- 
designations  shall  be  filed  within  14 
days. 

2.  Discovery 

A.  General.  Sections  25,  26  and  27  of 
the  rules  of  practice  apply  during  the 
discovery  stage  of  this  proceeding 
except  when  specifically  overtaken  by 
these  special  rules.  Questions  from  each 
participant  should  be  numbered 
sequentially,  by  witness. 

The  discovery  procedures  set  forth  in 
the  rules  are  not  exclusive.  Parties  are 
encouraged  to  engage  in  informal 
discovery  whenever  possible  to  clarify 
exhibits  and  testimony.  The  results  of 
these  efforts  may  be  introduced  into  the 
record  by  stipulation,  by  supplementary 
testimony  or  exhibit,  by  presenting 
selected  written  interrogatories  and 
answers  for  adoption  by  a  witness  at  the 
hearing,  or  by  other  appropriate  means. 

In  the  interest  of  reducing  motion 
practice,  parties  also  are  encouraged  to 
use  informal  means  to  clarify  questions 
and  to  identify  portions  of  discovery 
requests  considered  overbroad  or 
burdensome. 

B.  Objections  and  Motions  to  Compel 
Responses  to  Discovery.  Upon  motion  of 
any  participant  in  the  proceeding,  the 
Commission  or  the  presiding  officer 
may  compel  an  answer  to  an 
interrogatory  or  request  for  admissions 
if  the  objection  is  overruled.  Motions  to 
compel  should  be  filed  within  14  days 
of  an  objection  to  the  discovery  request. 

Parties  who  have  objected  to 
interrogatories  or  requests  for 
production  of  documents  or  items 
which  are  the  subject  of  a  motion  to 
compel  shall  have  seven  days  to  answer. 
Answers  will  be  considered 
supplements  to  the  arguments  presented 
in  the  initial  objection. 

C.  Answers  to  Interrogatories. 
Answers  to  discovery  are  to  be  filed 
within  14  days  of  the  service  of  the 
discovery  request.  Answers  to  discovery 
requests  shall  be  prepared  so  that  they 
can  be  incorporated  as  written  cross- 
examination.  Each  answer  shall  begin 
on  a  separate  page,  identify  the 


individual  responding,  the  participant 
who  asked  the  question,  and  the  number 
and  text  of  the  question. 

Participants  are  expected  to  serve 
supplemental  answers  to  update  or  to 
correct  responses  whenever  necessary, 
up  until  the  date  that  answers  are 
accepted  into  evidence  as  written  cross- 
examination.  Participants  filing 
supplemental  answers  shall  indicate 
whether  the  answer  merely  supplements 
the  previous  answer  to  make  it  current 
or  whether  it  is  a  complete  replacement 
for  the  previous  answer. 

Participants  may  submit  responses 
with  a  declaration  of  accuracy  from  the 
respondent  in  lieu  of  a  sworn  affidavit. 

D.  FoIIow-up  Interrogatories.  Follow- 
up  interrogatories  to  clarify  or  elaborate 
on  the  answer  to  an  earlier  discovery 
request  may  be  filed  after  the  initial 
discovery  period  ends.  They  must  be 
served  within  seven  days  of  receipt  of 
the  answer  to  the  previous  interrogatory 
unless  extraordinary  circumstances  are 
shown. 

E.  Discovery  to  Obtain  Information 
Available  Only  from  the  Postal  Service. 
Sections  25  through  27  of  the  rules  of 
practice  allow  discovery  reasonably 
calculated  to  lead  to  admissible 
evidence  during  a  noticed  proceeding 
with  no  time  limitations.  Generally, 
through  actions  by  the  presiding  officer, 
discovery  against  a  participant  is 
scheduled  to  end  prior  to  the  receipt 
into  evidence  of  that  participant's  direct 
case.  An  exception  to  this  procedure 
shall  operate  when  a  participant  needs 
to  obtain  information  (such  as  operating 
procedures  or  data)  available  only  from 
the  Postal  Service.  Discovery  requests  of 
this  nat\ire  are  permissible  up  to  20  days 
prior  to  the  filing  date  for  final  rebuttal 
testimony. 

3.  Service 

A.  Receipt  of  Documents.  The  Service 
List  shall  contain  the  name  and  address 
of  up  to  two  individuals  entitled  to 
receive  copies  of  documents  for  each 
participant.  If  possible  that  entry  will 
also  include  a  telephone  number  and 
facsimile  number. 

B.  Servjce  of  Documents.  Documents 
shall  be  filed  with  the  Commission  and 
served  upon  parties  in  accordance  with 
sections  9  through  12  of  the 
Commission's  rules  of  practice.  As 
provided  in  the  Secretary's  Notice  to 
Interveners,  issued  February  4, 1997. 
participants  capable  of  submitting 
documents  stored  on  computer  diskettes 
may  use  an  alternative  procedure  for 
filing  documents  with  the  Commission. 
Provided  that  the  stored  document  is  a 
file  generated  in  either  Word  Perfect  5.1 
or  any  version  of  Microsoft  Word,  and 
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the  requirements  of  section  10  of  the 
rules,  a  participant  may  submit  a 
diskette  containing  the  text  of  each 
filing  simultaneously  with  the  filing  of 
1  (one)  printed  original  and  3  (three) 
hard  copies. 

C.  Exceptions  to  general  service 
requirements  for  certain  documents. 
Designations  of  written  cross- 
examination,  notices  of  intent  to 
conduct  oral  cross-examination,  and 
notices  of  intent  to  participate  in  oral 
argument  need  to  be  served  only  on  the 
Commission,  the  OCA,  the  Postal 
Service,  and  the  complementary  party 
(as  applicable),  as  well  as  on 
participants  filing  a  special  request  for 
service. 

Discovery  requests,  objections  and 
answers  thereto  need  to  be  served  on  the 
Commission,  the  OCA,  the  Postal 
Service,  and  the  complementary  party, 
and  on  any  other  participant  so 
requesting,  as  provided  in  sections  25- 
27  of  the  rules  of  practice.  Special 
requests  relating  to  discovery  must  be 
served  individually  upon  the  party 
conducting  discovery  and  state  the 
witness  who  is  the  subject  of  the  special 
request. 

D.  Document  titles.  Parties  should 
include  titles  that  effectively  describe 
the  basic  content  of  any  filed 
documents.  Where  applicable,  titles 
should  identify  the  issue  addressed  and 
the  relief  requested.  Transmittal 
documents  should  identify  the  answers 
or  other  materials  being  provided. 

4.  Cross-examination 

A.  Written  cross-examination.  Written 
cross-examination  will  be  utilized  as  a 
substitute  for  oral  cross-examination 
whenever  possible,  particularly  to 
introduce  factual  or  statistical  evidence. 

Designations  of  written  cross- 
examination  should  be  served  no  later 
than  three  working  days  before  the 
scheduled  appearance  of  a  witness. 
Designations  shall  identify  every  item  to 
be  offiared  as  evidence,  listing  the 
participant  who  initially  posed  the 
discovery  request,  the  witness  and/or 
party  to  whom  the  question  was 
addressed  (if  different  from  the  witness 
answering),  the  number  of  the  request 
and,  if  more  than  one  answer  is 
provided,  the  dates  of  all  answers  to  be 
included  in  the  record.  (For  example, 
"OCA-Tl-1 7  to  USPS  witness  Jones, 
answered  by  USPS  witness  Smith 
(March  1,  1997)  as  updated  (March  21, 
1997))."  When  a  participant  designates 
written  cross-examination,  two  copies  of 
the  documents  to  be  included  shall 
simultaneously  be  submitted  to  the 
Secretary  of  the  Commission. 

The  Secretary  of  the  Commission 
shall  prepare  for  the  record  a  packet 


containing  all  materials  designated  for 
written  cross-examination  in  a  format 
that  facilitates  review  by  the  witness 
and  counsel.  The  witness  will  verify  the 
answers  and  materials  in  the  packet, 
and  they  will  be  entered  into  the 
transcript  by  the  presiding  officer. 
Coimsel  for  a  witness  may  object  to 
written  cross-examination  at  that  time, 
and  any  designated  answers  or  materials 
ruled  objectionable  will  be  stricken  fitjm 
the  record. 

B.  Oral  cross-examination.  Oral  cross- 
examination  will  be  permitted  for 
clarifying  written  cross-examination  and 
for  testing  assumptions,  conclusions  or 
other  opinion  evidence.  Requests  for 
permission  to  conduct  oral  cross- 
examination  should  be  served  three  or 
more  working  days  before  the 
announced  appearance  of  a  witness  and 
should  include  (1)  specific  references  to 
the  subject  matter  to  be  examined  and 
(2)  page  references  to  the  relevant  direct 
testimony  and  exhibits. 

Participants  intending  to  use  complex 
numerical  hypotheticals  or  to  question 
using  intricate  or  extensive  cross- 
references,  shall  provide  adequately 
documented  cross-examination  exhibits 
for  the  record.  Copies  of  these  exhibits 
should  be  provided  to  counsel  for  the 
witness  at  least  two  calendar  days 
(including  one  working  day)  before  the 
witness's  scheduled  appearance. 

5.  General 

Argument  will  not  be  received  in 
evidence.  It  is  the  province  of  the 
lawyer,  not  the  witness.  It  should  be 
presented  in  brief  or  memoranda.  Legal 
memoranda  on  matters  at  issue  will  be 
welcome  at  any  stage  of  the  proceeding. 

New  affirmative  matter  (not  in  reply 
to  another  party's  direct  case)  should 
not  be  included  in  rebuttal  testimony  or 
exhibits. 

Cross-examination  will  be  limited  to 
testimony  adverse  to  the  participant 
conducting  the  cross-examination. 

Library  references  may  be  submitted 
when  documentation  or  materials  are 
too  voluminous  reasonably  to  be 
distributed.  Each  peuty  should 
sequentially  number  items  submitted  as 
library  references  and  provide  each  item 
with  an  informative  title.  Parties  are  to 
file  and  serve  a  separate  Notice  of  Filing 
of  Library  Reference(s).  Library  material 
is  not  evidence  unless  and  until  it  is 
designated  and  sponsored  by  a  witness. 

(FR  Doc.  97-15810  Filed  6-1&-97;  8:45  ami 

BILUNG  CODE  mO-fW-P 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting;  Notification  of 
Item  Added  to  Meeting  Agenda 

DATE  OF  MEETING:  June  2.  1997. 

STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  62  FR  28074. 

May  22,  1997. 

CHANGE:  At  its  meeting  on  June  2, 1997, 

the  Board  of  Governors  of  die  United 

States  Postal  Service  voted  unanimously 

to  add  an  item  to  the  agenda  of  its 

closed  meeting  held  on  that  date: 

Consideration  of  an  Expedited  Filing 

with  the  Postal  Rate  Commission  for 

Bulk  Parcel  Return  Service  (BPRS)  and 

Shipper  Paid  Forwarding  (SPF)  for 

Standard  (A)  Parcels. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Koerber,  Secretary  of  the 

Board,  U.S.  Postal  Service,  475  L'Enfant 

Plaza  SW.,  Washington,  DC  20260- 

1000.  Telephone  (202)  268-4800. 

Thomas  J.  Koerber, 

Secretary. 

(FR  Doc.  97-15956  Filed  6-13-97;  12:43  pm) 

BILUNG  CODE  7710-12-M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1:00  p.m.,  Monday, 
June  30,  1997:  8:30  a.m.,  Tuesday,  July 
1,  1997. 

PLACE:  Washington,  D.  C,  at  Post 

Service  Headquarters,  475  L'Enfant 

Plaza,  S.W.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  June  30  (Closed);  July  1  (Open) 

MATTERS  TO  BE  CONSIDERED: 

Monday,  June  30 — 1:00  p.m.  (Closed) 

1.  Statxis  Report  on  the  Tray 
Management  System. 

2.  Filing  with  the  Postal  Rate 
Commission  for  Rate  Case. 

3.  Developmental  Real  Estate. 

4.  Mail  Transport  Equipment  Service 
Center  (MTESC)  Network. 

5.  Status  Report  on  the  Five- Year 
Strategic  Plan. 

Tuesday,  July  1 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
June  2-3,  1997. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Consideration  of  Amendments  to 
BOG  Bylaws. 

4.  Environmental  Update. 

5.  Capital  Investment, 
a.  2,000  Trailers. 

6.  Briefing  on  Integrated  Processing 
Facility  Concept. 
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7.  Tentative  Agenda  for  the  August  4- 
5.  1997,  meeting  in  Minneapolis. 
Minnesota. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W..  Washington,  D.C.  20260- 
1000.  Telephone  (202)  26&-4800. 
Thomas  I.  Koerber, 
Secretary. 
[FR  Doc.  97-16005  Filed  6-13-97;  2:51  pm] 

WLUNG  CODE  7710-12-41 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

»<iMARY:  In  accordance  with  the 
raperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

...MMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Student 
Beneficiary  Monitoring. 

(2)  Formis)  submitted:  G-315,  G-315a. 
G-315a.l. 

(3)  OMB  Number:  3220-0123. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1997. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  1,230/ 

(8)  Total  annual  responses:  1,230. 

(9)  Total  annual  reporting  hours:  121. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  (RRA),  a 
student  benefit  is  not  payable  if  the 
student  ceases  a  full-time  attendance, 
marries,  works  in  the  railroad  industry, 
has  excessive  earnings  or  attains  the 
upper  age  limit  under  the  RRA.  The 
report  obtains  information  to  be  used  in 
determining  if  benefits  should  cease  or 
be  reduced. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Raikoad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 


Office  Building,  Washington,  D.C. 

20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  97-15775  Filed  6-16-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
22702:811-84821 

The  Andean  Fund,  Inc.;  Notice  of 
Application 

June  11,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Andean  Fund,  Inc. 
RELEVANT  ACT  SECTKJN:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  April  24, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on  July 
7,  1997,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  ^  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washmgton,  DC  20549. 
Applicant,  c/o  The  Corporation  Trust 
Incorporated,  32  South  Street, 
Baltimore,  Maryland  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representatioiis 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company.  On  April  18, 1994,  applicant 
filed  a  notification  of  registration  on 
Form  N-8A  under  section  8(a)  of  the 
Act,  and  filed  a  registration  statement 
on  Form  N-2  under  section  8(b)  of  the 
Act  and  the  Securities  Act  of  1933. 
Applicant's  registration  was  never 
declared  effective,  and  applicant  has 
made  no  public  offering  of  its  shares. 

2.  Applicant  never  issued  or  sold  any 
securities.  Applicant  has  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

4.  Applicant's  charter  in  the  State  of 
Maryland  has  been  forfeited. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-15831  Filed  6-16-97;  8:45  am] 

BILUNQ  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
22703:811-8812] 

Briar  Funds  Trust;  Notice  of 
Application 

lune  11,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregulation  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Briar  Funds  Trust  (the 
"Trust") 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATES:  The  application  was  filed 
on  September  9,  1996,  and  amended  on 
December  18,  1996  and  May  27,  1997. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  uidess  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretaiy  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7, 1997,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 


UMI 


form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Apphcant,  311  S.  Wacker  Drive,  Suite 
4990,  Chicago,  Illinois  60606. 
FOR  FURTMER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
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Applicant's  Representations 

1.  Applicant  is  an  open-end, 
management  investment  company 
organized  as  a  Delaware  business  trust. 
Applicant  has  five  series:  Income,  U.S. 
Government  Securities,  Core  Equity, 
Aggressive  Equity,  and  International 
Equity.  The  individual  series  of  Briar 
Fund  Trust  are  diversified  except  for  the 
Aggressive  Equity  Portfolio  which  is 
non-diversified. 

2.  On  October  13,  1994,  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  on  Form  N-lA 
under  the  Act  and  under  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  January  20,  1995, 
and  applicant  commenced  a  public 
offering  of  capital  stock  of  each  series 
soon  thereafter. 

3.  As  of  January  1,  1996,  applicant 
had  two  shareholders,  Briar  Capital 
Management,  L.L.C.  (the  "Adviser")  and 
Sachem  Trust,  n.a.  ("Sachem"),  as 
trustee  with  respect  to  several  fund 
shareholders.  Applicant's  Board  of 
Trustees  (the  "Board")  adopted  a  plan  of 
liquidation  at  a  special  meeting  held  on 
January  26,  1996.  This  action  was  taken 
because  of  the  lack  of  success  in 
attracting  additional  shareholders  and 
the  resulting  questions  regarding  the 
viability  of  the  Adviser.  Applicant's 
Board  also  voted  to  terminate  its 
advisory  contract  with  the  Adviser,  all 
of  its  sub-advisory  agreements  with 
Pekin,  Singer,  Shapiro  Asset 
Management,  Inc.,  Harris  Associates 
L.P.,  Wassatch  Advisors,  Inc.  and 
Harding,  Loevner  Management,  L.P.,  its 
distribution  agreement  with  S.F. 
Investments,  Inc.,  its  custodian 
agreement  with  United  Missouri  Bank, 
and  its  transfer  agent  and  administrative 


agreements  with  Simstone  Financial 
Group,  Inc.  (collectively,  the  "Service 
Provider  Agreements").  The  Service 
Provider  Agreements  were  terminated  as 
of  March  31,  1996.  At  the  January  1996 
meeting,  the  Board  also  adopted  a 
resolution  that  the  portfolios  cease 
accepting  additional  purchases  of 
shares. 

4.  On  May  13,  1996,  Sachem 
redeemed  its  shares  of  applicant,  at  net 
asset  value,  as  follows:  Income,  $9.57 
per  share;  U.S.  Government  Securities, 
$9.49  per  share;  Core  Equity,  $7.95  per 
share;  Aggressive  Equity,  $8.85  per 
share;  and  International  Equity,  $8.70 
per  share.  Sachem  reinvested  in  the 
Lazard  Funds,  Inc.,  a  fund  imrelated  to 
the  Adviser,  after  determining  that  an 
investment  in  those  funds  would  be  in 
the  best  interests  of  its  trust  accounts. 

5.  On  June  1,  1996,  the  Adviser,  as 
sole  shareholder  of  the  Trust  and  by 
unanimous  written  consent,  authorized 
and  directed  the  trust  to  do  all  things 
necessary  to  accomplish  its  liquidation. 
On  June  15,  1996,  the  Adviser  redeemed 
its  shares  of  applicant,  at  net  asset 
value,  as  follows:  Income,  $8.50  per 
share;  U.S.  Government  Securities, 
$7.54  per  share;  Core  Equity,  $7.03  per 
share;  Aggressive  Equity,  $7.79  per 
share;  and  International  Equity,  $9.04 
per  share.'  As  of  the  filing  of  the 
application,  all  shareholders  have 
redeemed  their  shares  and  have 
received  their  then  current  net  asset 
value.  Distributions  of  net  investment 
income  and  capital  gains  also  have  been 
made,  completely  liquidating  the 
interests  of  all  shareholders. 

6.  Applicant  disposed  of  its  portfolio 
securities  either  in  the  ordinary  course 
of  trading,  after  soliciting  bids,  or  in  a 
block  trade  on  the  advise  of  the 
portfolio's  sub-adviser. 

7.  Liquidation  expenses,  including 
legal  and  administrative  fees,  have  been 
waived  by  various  service  providers. 
The  Adviser  will  bear  one  time 
liquidation  fees  and  expenses.  All 
unamortized  organizational  expenses 
have  been  assumed  by  the  Adviser. 

8.  As  of  the  date  of  filing  the 
amendment  to  the  application, 
applicant  had  no  shareholders  and  no 
liabilities.  All  service  providers  have 
been  paid  in  full.  Applicant  is  not  now 


'  On  May  21, 1996.  applicant  entered  into  an 
agreement  with  UMB  Bank.  n.a.  ("UMB"),  pursuant 
to  which  UMB  purchased  applicant's  foreign 
dividends  and  withholding  tax  reclaim  receivables. 
Applicant  had  estimated  the  value  of  these 
teceivables  based  on  prevailing  exchange  rates  and 
its  assessment  of  coUectability.  UMB's  estimate  of 
coUectability  was  greater  than  the  Fund's  and,  as  a 
result,  UMB  paid  the  Fund  S901.36  more  than  the 
Fund's  receivable.  This  increased  the  NAV  by 
approximately  S0.32  fwr  share.  The  remaining  S0.02 
increase  is  due  to  rounding 


engaguu.  iiur  uoet.  ii  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  is  not  making  and  does 
not  presently  propose  to  make  a  public 
offering  of  its  securities,  and  has  no 
remaining  assets. 

10.  Applicant  has  filed  a  certificate  of 
cancellation  pursuant  to  the  laws  of 
Delaware. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  97-15839  Filed  &-16-97;  8:45  am) 
mama  code  m>io-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-22698;  RIe  No.  812-10494] 
Pioneer  Variable  Contracts  Trust,  et  al. 

)une  10.  1997, 

AQENCY:  Seciuities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Pioneer  Variable  Contracts 
Trust  (the  "Trust")  and  Pioneering 
Management  Corporation  ("Pioneer"  or 
the  "Manager"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  SecUon  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a).  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  all 
similar  investment  companies  that 
Pioneer  or  any  of  its  affiliates  may  in  the 
future  serve  as  manager,  investment 
adviser,  administrator,  principal 
underwriter  or  sponsor  to  be  sold  to  and 
held  by:  (1)  separate  accoimts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  and  (2)  qualified  pension 
and  retirement  plans  outside  of  the 
separate  accoimt  context  ("Qualified 
Plans"  or  "Plans"). 

FIUNQ  DATE:  The  application  was  filed 
on  January  14, 1997,  and  amended  on 
April  28, 1997. 

HEARMQ  OR  NOmCATKM  OF  HEARWG:  An 
order  granting  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 


to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  July  7,  1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  EX:  20549. 
Applicants,  c/o  Robert  P.  Nault,  Esq., 
Pioneering  Management  Corporation,  60 
State  Street.  19th  Floor,  Boston,  MA 
02109.  Copies  to  Jeffrey  S.  Puretz,  Esq., 
Dechert  Price  &  Rhoads,  1500  K  Street, 
NW.,  Suite  500.  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Attorney,  or  Mark  C. 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPP1.EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representatioiis 

1.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  It  currently  consists  of  eight 
separate  investment  portfolios 
("Series"),  each  with  its  own  investment 
objective  or  objectives  and  policies. 

2.  Pioneer,  a  corporation  organized 
under  the  laws  of  \he  State  of  Delaware 
and  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  serves  as  investment  adviser  to 
each  Series. 

3.  The  Trust  currently  offers  shares  of 
its  Series  to  separate  accounts  of 
Allmerica  Financial  Life  Insurance  and 
Annuity  Company  ("Allmerica")  and 
First  Allmerica  Financial  Life  Insurance 
Company  ("First  Allmerica")  to  serve  as 
the  investment  medium  for  variable 
annuity  contracts  issued  by  Allmerica 
and  First  Allmerica. 

4.  The  Trust  and  any  other  similar 
investment  companies  that  Pioneer  or 
any  of  its  affiliates  may  manage  or  serve 
as  investment  adviser,  administrator, 
princip{il  underwriter  or  sponsor  for  in 
the  future  (the  Trust  and  such  similar 
investment  companies  are  collectively 
referred  to  herein  as  the  "Funds") 
would  offer  shares  to  separate  accounts 
that  are  registered  under  the  1940  Act  as 


unit  investment  trust  ("Separate 
Accounts*")  and  that  serve  as  investment 
vehicles  for  variable  insurance  contracts 
issued  by  affiliated  and  unaffiliated  life 
insurance  companies.  Variable 
insurance  contracts  may  include 
variable  annuity  contracts,  variable  life 
insurance  contracts  and  variable  group 
life  insurance  contracts.  Separate 
accoimts  to  which  the  shares  of  the 
Funds  would  in  the  future  be  offered 
also  include  separate  accounts  that  are 
not  registered  as  investment  companies 
under  the  1940  Act  pursuant  to  the 
exceptions  from  registration  in  Sections 
3(c)(1)  and  3(c)(ll)  of  the  1940  Act.  In 
addition,  the  Funds  may  offer  shares  to 
separate  accounts  serving  as  investment 
vehicles  for  other  types  of  insurance 
products,  which  may  include  variable 
annuity  contracts,  scheduled  premium 
variable  life  insurance  contracts,  single 
premium  variable  life  insurance 
contracts,  modified  single  premium 
variable  life  insurance  contracts,  and 
flexible  premium  variable  life  insurance 
contracts.  (All  insurance  contracts 
referenced  in  this  paragraph  are 
collectively  referred  in  herein  as 
"Variable  Contracts."  Insurance 
companies  whose  separate  account  or 
accounts  would  own  shares  of  the 
Funds  are  referred  to  herein  as 
"participating  insurance  companies.") 

5.  The  Funds  also  intend  to  offer 
shares  directly  to  Qualified  Plans 
described  in  Treasury  Regulation 
§1.817-€(f){3)(iii). 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  thereof,  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to:  (a)  permit 
"mixed"  and  "shared"  funding  as 
defined  below;  and  (b)  allow  shares  of 
the  Funds  to  be  sold  to  and  held  by 
Qualified  Plans. 

2.  Section  6(c)  authorizes  the 
Commission,  by  order  upon  application, 
to  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  class  or  classes  of 
persons,  securities,  or  transaction,  &t)m 
any  provision  of  the  1940  Act,  or  the 
rules  or  regulations  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through 
Separate  Accounts,  Rule  6e-2(b)(15) 


under  the  1940  Act  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available  only  where  the 
management  investment  company 
underlying  the  Separate  Account 
("underlying  fund")  offers  its  shares 
"exc/us/ve/y  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company"  (emphasis  supplied).' 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  with  respect  to 
a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity  or 
a  flexible  premium  variable  life 
insurance  separate  account  of  the  same 
company  of  any  affiliated  life  insurance 
company.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  the  same 
life  insurance  company  or  of  any 
affiliated  life  insurance  company  is 
referred  to  herein  as  "mixed  funding." 
In  addition,  the  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  it  shares  to  separate  accounts 
funding  Variable  Contracts  of  one  or 
more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
"shared  funding." 

4.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  in  no  way  affected  by  the 
purchase  of  shares  of  the  Funds  by 
Qualified  Plans.  However,  because  the 
relief  under  Rule  6e-2(b)(15)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  in  Plans. 

5.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Separate 
Account,  Rule  6e-3(T)(b)(15)  under  the 
1940  Act  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act.  The  exemptions 
granted  by  Rule  6e-3(T)  are  available 


'  The  exemptions  provided  by  Rule  6e-2  also  are 
available  to  the  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor  of  the 
separate  account. 
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only  where  the  Separate  Account's 
underlying  hind  offers  its  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  [premium  variable  life 
insurance]  contracts  or  flexible 
[premium  variable  life  insurance] 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliate  life  insurance  company" 
(emphasis  supplied). ^  Therefore,  Rule 
6e-3(T)(b)(15)  permits  mixed  funding 
but  does  not  permit  shared  funding. 

6.  The  relief  granted  by  Rule  6e-3(T) 
also  is  in  no  way  affected  ^  the 
purchase  of  shares  of  the  Funds  by 
Qualified  Plans.  However,  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Plans. 

7.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
person^  to  serve  as  an  investment 
adviser  to  or  principal  underwriter  for 
any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
person  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying  fund. 

8.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  provided  the 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15).  in 
effect,  limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  state  that  those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  asseri,  therefore,  that  there  is 
no  regulatory  purpose  in  extending  the 
monitoring  requirements  to  embrace  a 
full  application  of  Section  9(a)'s 


*  The  eKsmptions  provided  by  Rule  6e-3(T)  also 
are  available  to  the  investment  adviser,  principal, 
underwriter,  and  sponsor  or  depositor  of  the 
separate  account. 


eligibility  restrictions  because  of  mixed 
funding  or  shared  fimding. 

9.  Applicants  state  that  the  relief 
requested  herein  will  not  be  affected  by 
the  proposed  sale  of  shares  of  the  Funds 
to  Qualified  Plans  because  the  Qualified 
Plans  are  not  investment  companies  and 
will  not  be  deemed  to  be  affiliates  by 
virtue  of  their  shareholdings  in  the 
Funds. 

10.  Sections  13(a).  15(a)  and  15(b)  of 
thel940  Act  require  "pass-through" 
voting  with  respect  to  management 
investment  company  shares  held  by  a 
separate  account.  Rules  6e-2(b)(15)(iii) 
and  6e-3(T)(b)(15)(iii)  provide  partial 
exemptions  from  the  pass-through 
voting  requirement.  More  specifically, 
the  Rules  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  and 
subject  to  certain  requirements.  In 
addition,  Rules  6e-2(b)(15)(iii)(B)  and 
66-3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
contract  owner's  voting  instructions  if 
the  contract  owners  initiate  any  change 
in  such  company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  other 
provisions  of  Rules  6e-2  and  6er-3(T)). 

11.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  has 
important  elements  unique  to  insurance 
contracts,  and  is  subject  to  extensive 
state  regulation.  In  adopting  Rule  6e- 
2(b)(15)(iii),  the  Commission  expressly 
recognized  that  state  insurance 
regulators  have  authority,  pursuant  to 
state  insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisers,  or  principal  underwriters.  The 
Ck)mniission  also  expressly  recognized 
that  state  insurance  regulators  have 
authority  to  require  an  insurer  to  draw 
from  its  general  account  to  cover  costs 
imposed  upon  the  insurer  by  a  change 
approved  by  contract  owners  over  the 
insurer's  objection,  the  Commission 
therefore  deemed  such  exemptions 
necessary  "to  assure  the  solvency  of  the 
life  insurer  and  performance  of  its 
contractual  obligations  by  enabling  an 
insurance  regulatory  authority  or  the  life 
insurer  to  act  when  certain  proposal 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  life 
insurer."  In  this  respect,  flexible 
premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premium  variable  life  insurance 


contracts;  therefore.  Rule  6e-3(T)'8 
corresponding  provisions  imdoubtedly 
were  adopted  in  recognition  of  the  same 
factors. 

12.  Applicants  further  represent  that 
the  Fimds'  sale  of  shares  to  Qualified 
Plans  will  not  have  any  impact  on  the 
relief  requested  in  this  regard.  Shares  of 
the  Funds  sold  to  such  Plans  would  be 
held  by  the  trustees  of  said  Plans  as 
mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  assets  of  the 
plan  with  two  exceptions:  (a)  when  the 
plan  expressly  provides  that  the 
trustee(s)  is  subject  to  the  direction  of  a 
named  fiduciary  who  is  not  a  trustee,  in 
which  case  the  trustee(s)  is  subject  to 
proper  directions  made  in  accordance 
with  the  term  of  the  plan  and  not 
contrary  to  ERISA,  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  plan  is  delegated  to  one 
or  more  investment  managers  pursuant 
to  Section  402(c)(3)  of  ERISA.  Unless 
one  of  the  two  exceptions  stated  in 
Section  403(a)  applies,  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  In  any  event,  there 
is  no  pass-through  voting  to  the 
participants  in  such  plans.  Accordingly, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Qualified  Plans. 

13.  Applicants  submit  that  shared 
funding  does  not  present  any  issues  that 
do  not  already  exist  where  a  single 
insiuance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  difiierent 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

14.  Applicants  submit  that  the 
conditions  discussed  below  (which  are 
adapted  from  the  conditions  included  in 
Rule  6e-3(T)(b)(15))  are  designed  to 
safeguard  against  and  provide 
procedures  for  resolving  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce.  If 
a  particiilar  state  insurance  regulator's 
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decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
separate  account's  investment  in  the 
affected  Fund.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  participating  insurance 
companies  with  respect  to  their 
particip>ation  in  the  Funds. 

15.  Rules  6e-2(b)(15)  and  6e- 
3(T)fb){15)  permit  an  instuance 
company  to  disregard  contract  owners' 
voting  instructions.  Applicants  submit 
that  this  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  to  state  insurance 
administrators  over  separate  accounts. 
Applicants  note  that  Rules  6e-2  and6e- 
3(T)  both  require  that  disregard  of 
voting  instructions  by  an  insurance 
company  be  reasonable  and  based  on 
specific  good  faith  determinations,  ff  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  a 
Fund's  election,  to  withdraw  its 
separate  account's  investment  in  such 
Fund.  No  charge  or  penalty  would  be 
imposed  as  a  result  of  such  withdrawal. 

16.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Funds  providing  mixed  funding 
would  or  should  be  materially  different 
from  what  those  policies  would  or 
should  be  if  the  Funds  funded  only 
variable  annuity  contracts  or  variable 
life  insurance  policies,  whether  flexible 
premium  or  scheduled  premium 
policies.  In  this  regard,  Applicants  note 
that  each  type  of  variable  insurance 
product  is  designed  as  long-term 
investment  program.  In  addition,  each 
Fund  will  be  managed  to  attempt  to 
achieve  the  Fund's  investment  objective 
or  objectives,  and  not  to  favor  or 
disfavor  any  particular  participating 
insurer  or  type  of  variable  insurance 
product. 

17.  Furthermore,  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance  and  investment  goals.  An 
underlying  fund  supporting  even  one 
type  of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 

18.  Applicants  note  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  contracts  held 
in  the  portfolios  of  management 
investment  companies.  Treasury 
Regulation  1.817-5(f)(3)(iii),  which 


established  diversification  requirements 
for  such  portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Therefore,  Applicants  have 
concluded  that  neither  the  Code,  the 
Treasury  Regulations,  nor  Revenue 
Rulings  thereunder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
variable  annuity  separate  accounts  and 
variable  life  separate  accounts  all  invest 
in  the  same  management  investment 
company. 

19.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxes  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Qualified  Plans, 
the  tax  consequences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  the  Separate 
Account  or  the  Qualified  Plan  is  imabie 
to  net  purchase  payments  to  make  the 
distributions,  the  Separate  Account  or 
the  Plan  will  redeem  shares  of  the 
Funds  at  their  respective  net  asset  value. 
The  Qualified  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Variable  Contract. 

20.  With  respect  to  voting  rights. 
Applicants  submit  that  it  is  possible  to 
provide  an  equitable  means  or  giving 
such  voting  rights  to  Separate  Account 
contract  owners  and  to  the  trustees  of 
Qualified  Plans.  Applicants  represent 
that  the  transfer  agent  for  the  Funds  will 
inform  each  participating  insurance 
company  of  its  share  ownership  in  each 
Separate  Account,  as  well  as  inform  the 
trustees  of  Qualified  Plans  of  their 
holdings.  Each  participating  insurance 
company  will  then  solicit  voting 
instructions  in  accordance  with  the 
"pass-through"  voting  requirements  of 
Rules  6e-2  and  6e-3(T). 

21.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act,  with  respect  to  any  contract 
owner  as  opposed  to  a  participant  under 
a  Qualified  Plan.  Regardless  of  the  rights 
and  benefits  of  participants  under  the 
Qualified  Plans,  or  contract  owners 
under  Variable  Contracts,  the  Qualified 
Plans  and  the  Separate  Accounts  have 
rights  only  with  respect  to  their 
respective  shares  of  the  Funds.  Such 
shares  may  be  redeemed  only  at  their 
net  asset  value.  No  shareholder  of  any 
of  the  Funds  will  have  any  preference 
over  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payment  of 
dividends. 


22.  Applicants  submit  that  there  are 
no  conflicts  between  the  contract 
owners  of  the  Separate  Accounts  and 
the  participants  under  the  Qualified 
Plans  with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  shares  of  one 
underlying  fund  held  by  their  separate 
accounts  and  invest  in  another 
underlying  fund.  Complex  and  time- 
consuming  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  Aid  transfers.  On  the  other 
hand,  trustees  of  Qualified  Plans  can 
make  the  decision  quickly  and 
implement  the  redemption  of  their 
shares  from  the  Funds  and  reinvest  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  a  suitable  investment. 
Based  on  the  foregoing,  Applicants 
represent  that  even  if  there  should  arise 
issues  where  the  interests  of  contract 
owners  and  the  interests  of  Qualified 
Plans  are  in  conflict,  the  issues  can  be 
resolved  almost  immediately  because 
the  trustees  of  the  Qualified  Plans  can, 
on  their  own,  redeem  the  shares  out  of 
the  Funds. 

23.  Applicants  submit  that  various 
factors  have  limited  the  number  of 
insunmce  companies  that  offer  variable 
annuities  and  variable  life  insurance 
policies.  These  factors  include  the  costs 
of  organizing  and  operating  a  funding 
medium,  the  lack  of  expertise  with 
respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  name  recognition  by  the  puUic  of 
certain  insurers  as  investment  experts. 
Applicants  submit  that  use  of  the  Funds 
as  a  common  investment  medium  for 
Variable  Contracts  would  help  alleviate 
these  concerns.  Applicants  submit  that 
mixed  and  shared  funding  also  should 
benefit  variable  contract  owners  by: 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  creating  a  greater 
amount  of  assets  available  for 
investment  by  the  Funds,  thereby 
promoting  economies  of  scale  which 
permit  increased  safety  of  investments 
through  greater  diversification  and  make 
the  addition  of  new  series  more  feasible; 
and  encouraging  more  insurance 
companies  to  offer  Variable  Contracts, 
which  should  result  in  increased 
competition  with  respect  to  both  the 
design  and  pricing  of  Variable 
Contracts,  which,  in  t\im,  can  be 
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expected  to  result  in  more  product 
variation  and  lower  charges. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  (each  a  "Board") 
of  each  of  the  Funds  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
Rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  Trustee(s)  or 
Director(s),  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board  of 
Trustees  or  Directors;  (b)  for  a  period  of 
60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Boards  will  monitor  their 
respective  Funds  for  the  existence  of 
any  material  irreconcilable  conflict 
among  the  interests  of  the  contract 
owners  of  all  Separate  Accounts 
investing  in  the  Funds  and  all  other 
persons  investing  in  the  Funds, 
including  Qualified  Plans.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  Series 
of  the  Funds  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contract  owners  and 
variable  life  insurance  contract  owners; 
or  (f)  a  decision  by  an  insurer  to 
disregard  the  voting  instructions  of 
contract  owners. 

3.  Participating  insurance  companies 
and  any  Qualified  Plan  that  executes  a 
fund  participation  agreement  with  a 
Fund  (collectively,  "Participating 
Parties")  and  the  Manager  (or  any 
affiliate  thereof  that  may  serve  as 
advisor  to  a  Fund)  will  report  any 
potential  or  existing  conflicts  of  which 
it  becomes  aware  to  the  Board  of  the 
relevant  Fund.  Participating  Parties  and 
the  Manager  will  be  responsible  for 
assisting  the  Board  in  carrying  out  its 
responsibilities  under  these  conditions, 


by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  participating 
insiurance  company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participating  Parties  in 
the  Fluids  imder  their  agreements 
governing  participation  -in  the  Funds, 
and  such  agreements  shall  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners  and  Qualified  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund,  or  a  majority  of  its 
disinterested  Trustees  or  Directors,  that 
a  material  irreconcilable  conflict  exists, 
the  relevant  Participating  Parties  shall, 
at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
Trustees  or  Directors),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (a)  In  the 
case  of  the  participating  insurance 
companies,  withdrawing  the  assets 
allocable  to  some  or  all  of  the  Separate 
Accounts  from  the  relevant  Fund  or  any 
series  therein  and  reinvesting  such 
assets  in  a  different  investment  mediiun 
(including  another  series,  if  any,  of  such 
Fund)  or  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (/.e.,  annuity  contract  owners,  life 
insurance  contract  owners,  or  variable 
contract  owners  of  one  or  more 
participating  insurance  companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  (b) 
in  the  case  of  participating  Qualified 
Plans,  withdrawing  the  assets  allocable 
to  some  or  all  of  the  Qualified  Plans 
from  the  relevant  Fund  and  reinvesting 
those  assets  in  a  different  investment 
medium;  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  insurer 
may  be  required,  at  the  Fund's  election, 
to  withdraw  its  Separate  Account's 
investment  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 


of  such  withdrawal,  i  nt-  ^K^p^JIlbluully 
to  take  remedial  action  in  the  event  of 
a  Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Parties  under  their 
agreements  governing  participation  in 
the  Fimds,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  contract  owners  and 
participants  in  Qualified  Plans,  as 
applicable. 

5.  For  the  purposes  of  condition  4,  a 
majority  of  the  disinterested  members  of 
the  relevant  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Fund  or  the  Manager  be 
required  to  establish  a  new  funding 
medium  for  any  Variable  Contract  or 
Qualified  Plan.  No  participating 
insurance  company  shall  be  required  by 
condition  4  to  establish  a  new  funding 
medium  for  any  Variable  Contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  contract  owners 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  the 
Manager  and  all  Participating  Parties. 

7.  As  to  Variable  Contracts  issued  by 
Separate  Accounts,  participating 
insurance  companies  will  provide  pass- 
through  voting  privileges  to  all 
participants  so  long  as  and  to  the  extent 
that  the  Commission  continues  to 
inte»"pret  the  1940  Act  to  require  pass- 
through  voting  privileges  for  Variable 
Contract  owners.  As  to  Variable 
Contracts  issued  by  unregistered 
separate  accounts,  pass-through  voting 
privileges  will  be  extended  to 
participants  to  the  extent  granted  by  the 
issuing  insurance  company. 
Participating  insurance  companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
participating  in  a  Fund  calculate  voting 
privileges  as  instructed  by  a  Fund  with 
the  objective  that  each  such 
participating  insurance  company 
calculate  voting  privileges  in  a  manner 
consistent  vdth  that  of  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  a  Fund 
will  be  a  contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  a  Fund.  Each 
participating  insurance  company  will 
vote  shares  held  by  Separate  Accounts 
for  which  it  has  not  received  voting 


instructions,  as  well  as  shares 
attributable  to  it,  in  the  same  proportion 
as  it  votes  shares  for  which  it  has 
received  voting  instructions. 

8.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  a  Fund), 
and  in  particular  the  Funds  will  either 
provide  for  annual  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  not  to  require  such  meetings) 
or,  if  annual  meetings  are  not  held, 
comply  with  Section  16(c)  of  the  1940 
Act  (although  the  Fund  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act)  as  well  as  with  Sections  16(a) 
and,  if  and  when  applicable,  16(b). 
Further,  the  Funds  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  Trustees  or  Directors  and 
with  whatever  rules  the  Conmiission 
may  promulgate  with  respect  thereto. 

9.  The  Funds  will  notiry  all 
participating  insurance  companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  disclosure  in  its  registration 
statement  that:  (1)  Shares  of  such  Fund 
are  offered  to  insurance  company 
separate  accounts  offered  by  various 
participating  insurance  companies 
which  fund  both  variable  annuity  and 
variable  life  insurance  contracts,  and  to 
Qualitied  Flans:  (b)  due  to  the 
differences  of  tax  treatment  or  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Fund  and  the  interests  of  Qualified 
Plans  investing  in  the  Fund  may 
conflict;  and  (c)  the  Board  will  monitor 
for  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  a  conflict. 

10.  No  less  than  annually,  the 
Participating  Parties  and/or  the  Manager 
shall  submit  to  the  Boards  such  reports, 
materials,  or  data  as  each  Board  may 
reasonably  request  so  that  the  Boards 
may  carry  out  fully  the  obligations 
imposed  upon  them  by  the  conditions 
contained  in  the  application.  Such 
reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  relevant  Board.  The 
obligations  of  the  Participating  Parties  to 
provide  these  reports,  materials,  and 
data  to  a  Board  shall  be  a  contractual 
obligation  of  all  Participating  Parties 
under  the  agreements  governing  their 
participation  in  the  Funds. 

11.  All  refmrts  received  by  a  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying  the 


Manager  or  Participating  Parties  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records.  Such  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request. 

12.  If  an  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  application,  then  the 
Funds  and/or  the  Participating  Parties, 
as  appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  applicable. 

13.  In  the  event  that  a  Qualified  Plan 
should  ever  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such 
Qualified  Plan  will  executive  a  fund 
participation  agreement  with  such 
Fund.  A  Qualified  Plan  will  executive 
an  application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  shares 
of  the  Fund. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  97-15770  Filed  6-16-97;  8:45  am] 
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COMMISSION 

pnvestment  Company  Act  Rel.  No.  22700; 
812-10502] 

R«ich  &  Tang  Distributors  LP.,  et  al.; 
Notice  of  Application 

lune  11, 1997. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Reich  &  Tang  Distributors 
L.P.  ("Reich  &  Tang")  and  Equity 


Securities  Trust  ("Trust")  (Series  1  and 
Signature  Series),  on  behalf  of 
themselves  and  all  subsequently  issued 
series  ("Subsequent  Series") 
(collectively  with  Series  1  and  Signature 
Series,  the  "Series")  containing  certain 
types  of  securities  and  sponsored  by 
Reich  &  Tang  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
(within  the  meaning  of  section  2(a)(9)  of 
the  Act)  with  Reich  &  Tang  (collectively 
with  Reich  &  Tang,  the  "Sponsor") 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  1 7(a)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  certain 
terminating  Series  of  the  Trust,  a  unit 
investment  trust  ("UTT"),  to  sell 
portfolio  securities  to  certain  new  Series 
of  the  Trust. 

RUNG  DATES:  The  application  was  filed 
on  December  31,  1996,  and  amended  on 
April  21,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a. 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7, 1997,  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
forms  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  hearing  may  request 
such  notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  600  Fifth  Avenue,  New 
York,  New  York  10020,  attention:  Peter 
J.  DeMarco. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Equity  Securities  Trust  (the 
"Trust")  is  a  UTT  registered  under  the 
Act  that  consists  of  several  Series.  The 
Trust  is  organized  under  a  trust 
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mdentiu-e  agreement  between  the  Trust, 
Reich  &  Tang  as  sponsor,  and  Chase 
Manhattan  Bank  as  trustee. 

2.  The  investment  objective  of  certain 
Series  of  the  Trust  (each  a  "Dow 
Series")  is  to  seek  a  greater  total  return 
than  the  stocks  comprising  the  DOW 
Jones  Industrial  Average  ("DJIA").  Each 
Dow  Series  acquires  a  portfolio  from 
among  the  ten  stocks  in  the  DJIA  having 
the  highest  dividend  yields  as  of  a 
specified  date,  and  hold  those  stocks  for 
approximately  one  year.  The  Sponsor 
intends  that,  as  each  Dow  Series 
terminates,  a  new  Series  based  on  the 
DJIA  will  be  offered  for  the  next  year. 

3.  Certain  other  Series  of  the  Trust 
(each  a  "Growth  Series")  contain  a 
portfolio  of  common  stocks  of  aggressive 
growth  companies.  The  investment 
objective  of  each  Growth  Series  is  to 
seek  capital  appreciation.  Each  Growth 
Series  combines  the  buy  and  hold 
philosophy  of  a  UTT  with  an  investment 
in  the  aggressive  end  of  the  stock 
market.  This  approach  leads  to  trusts 
with  shorter  terms  to  take  advantage  of 
the  rapid  changes  in  this  segment  of  the 
stock  market. 

4.  The  Dow  Series  and  the  Growth 
Series  have  a  contemplated  date  (a 
"Rollover  Date")  on  which  holders  of 
units  in  that  Series  ("Rollover  Series") 
may,  at  their  option,  redeem  their  units 
in  the  Rollover  Series  and  receive  in 
return  units  of  a  subsequent  Series  of 
the  same  type  (a  "New  Series").'  The 
New  Series  will  be  created  on  or  about 
the  Rollover  Date  and  will  have  a 
portfolio  that  contains  securities  of  the 
relevant  type,  many,  if  not  all,  of  which 
are  actively  traded  (i.e.,  have  had  an 
average  daily  trading  volume  in  the 
preceding  six  months  of  at  least  500 
shares  equal  in  value  to  at  least 
US$25,000)  ("Qualified  Securities")  on 
an  exchange  that  is  either  (a)  a  national 
securities  exchange  that  meets  the 
qualifications  of  section  6  of  the 
Securities  Exchange  Act  of  1934,  (b)  a 
foreign  securities  exchange  that  meets 
the  qualification  set  out  in  the  proposed 
amendments  to  rule  12d3-l{d){6)  under 
the  Act  as  proposed  by  the  SEC  ^  and 


>  Applications  previously  obtained  an  order 
exemptiiig  them  from  sections  11(a)  and  11(c)  of  the 
Act  to  permit  them  to  offer  certain  exchange  and 
rollover  privileges  to  unitholders  of  the  Trust. 
Investment  Company  Act  Release  Nos.  2222  (Sept. 
19,  1996)  (notice)  and  22273  (Oct.  9, 1996)  (order). 

'  Investment  Company  Act  Release  No.  1 7096 
(Aug.  3, 1989)  (proposing  amendments  to  rule 
12d3-l).  The  proposed  amended  rule  defined  a 
"Qualifiad  Foreign  Exchange"  to  mean  a  stock 
exchange  in  a  country  other  than  the  United  States 
where:  (1)  trading  generally  occurred  at  least  four 
days  a  week:  (2)  there  were  limited  restrictions  on 
the  ability  of  registered  investment  companies  to 
trade  their  holdings  on  the  exchange:  (3)  the 
exchange  had  a  trading  volume  in  stocks  for  the 
previoiu  year  of  at  least  U.S.  $7.5  billion:  and  (4) 


that  releases  daily  closing  prices,  or  (c) 
the  Nasdaq-National  Market  System  (a 
"Qualified  Exchange"). 

5.  There  is  normally  some  overlap 
from  one  year  to  the  next  in  the  stocks 
having  the  highest  dividend  yields  in 
the  DJIA,  and  therefore  between  the 
portfolios  of  each  Dow  Series  that  is  also 
a  Rollover  Series  and  the  related  new 
Dow  Series.  Similarly,  the  Sponsor 
anticipates  that  there  will  be  some 
overlap  finm  one  year  to  the  next  in  the 
aggressive  growth  stocks  selected  for 
each  Growth  Series,  and  therefore 
between  the  portfolios  of  each  Growth 
Series  that  is  also  a  Rollover  Series  and 
the  related  new  Growth  Series. 
Therefore,  since  the  New  Series  may 
contain  securities  that  duplicate  those  of 
the  Rollover  Series,  substantial 
brokerage  commissions  occurring  on  the 
purchase  and  sale  of  such  securities 
could  be  avoided  if  the  Rollover  Series 
had  the  ability  to  sell,  and  the  New 
Series  had  the  ability  to  purchase,  such 
duplicate  securities  from  one  another. 

6.  In  order  to  minimize  the 
possibilities  of  overreaching  in  such 
transactions,  applicants  agree  that  the 
Sponsor  will  certify  to  the  trustee, 
within  five  days  of  each  sale  from  a 
Rollover  Series  to  a  new  Series,  (a)  that 
the  transaction  is  consistent  with  the 
policy  of  both  the  Rollover  Series  and 
the  New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the  date 
of  such  transaction,  and  (c)  the  closing 
sales  price  on  the  Qualified  Exchange 
for  the  sale  date  of  the  securities  subject 
to  such  sale.  The  trustee  then  will 
countersign  the  certificate,  unless,  in  the 
unlikely  event  that  the  trustee  disagrees 
with  the  closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  the  Sponsor  orally  of  any  such 
disagreement  and  returns  the  certificate 
w'ithin  five  days  to  the  Sponsor  with 
corrections  duly  noted.  Upon  the 
Sponsor's  receipt  of  a  corrected 
certificate,  if  the  Sponsor  can  verify  the 
corrected  price  by  reference  to  an 
independentiy  published  list  of  closing 
sales  prices  for  the  date  of  the 
transactions,  the  Sponsor  will  ensure 
that  the  price  of  imits  of  the  New  Series, 
and  distributions  to  holders  of  the 
Rollover  Series  with  regard  to 
redemption  of  their  units  of  termination 
of  the  Rollover  Series,  accurately  reflect 
the  corrected  price.  To  the  extent  that 
the  Sponsor  disagrees  with  the  trustee's 
corrected  price,  the  Sponsor  and  the 
trustee  will  jointiy  determine  the  correct 


sales  price  by  reference  to  a  mutually 
agreeable,  independentiy  published  list 
of  closing  sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to  or  purchase  securities  from, 
the  company.  Each  Series  will  have  an 
identical  or  common  Sponsor.  Since  the 
Sponsor  of  each  Series  may  be 
considered  to  control  each  Series,  it  is 
likely  that  each  Series  would  be 
considered  an  affiliated  person  of  the 
others. 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Under  section  6(c)  the  SEC  may  exempt 
classes  of  transactions,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b).3 

3.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
are  affiliates  solely  by  reason  of 
common  investment  advisers,  directors, 
and/or  officers,  to  purchase  securities 
from  or  sell  securities  to  one  another  at 
an  independentiy  determined  price, 
provided  certain  conditions  are  met 
Paragraph  (e)  of  the  rule  requires  an 
investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  will  comply  with  all  of  the 
provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  policy  of  the  Trust, 
as  only  securities  that  otherwise  would 
be  brought  and  sold  on  the  open  market 


the  exchange  had  a  turnover  ratio  for  the  preceding 
year  of  at  least  20%  of  its  market  capitalization.  The 
version  of  the  amended  nilo  that  m  as  adopted  did 
not  include  the  part  of  the  proposed  amendment 
defining  the  term  "Qualified  Foreign  Exchange." 


>  Section  17(b)  applies  to  a  specific  propoeed 
transaction,  rather  than  an  ongoing  series  of  future 
transactions.  See  Keystone  Custodian  Funds,  21 
S.E.C  295,  298-99  (1945).  SecUon  6(c)  frequently 
is  used,  along  with  section  17(b),  to  grant  relief  from 
section  17(a)  to  permit  an  ongoing  series  of  future 
tianaactioas. 
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pursuant  to  the  policy  of  each  Series 
will  be  involved  in  the  proposed 
transactions.  Applicants  further  submit 
that  the  current  policies  of  buying  and 
selling  on  the  open  market  leads  to 
unnecessary  brokerage  fees  on  sales  of 
securities  and  is  therefore  contrary  not 
only  to  the  policies  of  the  Series,  but  to 
the  general  purposes  of  the  Act. 

5.  Applicants  state  that  the  condition 
that  the  securities  must  be  actively 
traded  on  a  Qualified  Exchange  protects 
against  overreaching.  This  limitation 
ensures  that  there  will  be  current  market 
prices  available  and  thus  an 
independent  basis  for  determining  that 
the  terms  of  the  transaction  are  fair  and 
reasonable  to  each  participating 
investment  company. 

6.  In  order  to  minimize  the 
possibilities  of  overreaching  in  the 
proposed  transactioiis.  applicants  agree 
that  the  Sponsor  will  certify  to  the 
trustee,  within  five  days  of  each  sale 
from  a  Rollover  Series  to  a  New  Series, 
(a)  that  the  transaction  is  consistent 
with  the  policy  of  both  the  Rollover 
Series  and  the  New  Series,  as  recited  in 
their  respective  registration  statements 
and  reports  filed  under  the  Act,  (b)  the 
date  of  such  transaction,  and  (c)  the 
closing  sales  price  on  the  Qualified 
Exchange  for  the  sale  date  of  the 
securities  subject  to  such  sale.  The 
trustee  will  then  countersign  the 
certificate  unless  it  is  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  and  rettims  the  certificate  to 
the  Sponsor  for  verification  and/or 
correction.  In  addition,  the  trustee  of 
each  Series  will  review  the  procedures 
for  sales  and  make  such  changes  as  it 
deems  necessary  to  comply  with 
sections  (a)  through  (d)  of  rule  17a-7. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Qualined  Securities  by 
a  Rollover  Series  to  a  New  Series  will 
be  effected  at  the  closing  price  of  the 
securities  sold  on  a  Qualified  Exchange 
on  the  sale  date,  without  any  brokerage 
charges  or  other  remuneration  except 
customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  Rollover  Series  and  New  Series. 

3.  The  trustee  of  each  Rollover  Series 
and  New  Series  will  (a)  review  the 
procedures  discussed  in  the  application 
relating  to  the  sale  of  securities  from  a 
Rollover  Series  and  the  purchase  of 
those  securities  for  deposit  in  a  New 
Series,  and  (b)  make  such  changes  to  the 
procedures  as  the  trustee  deems 
necessary  to  ensure  compliance  with 


paragraphs  (a)  through  (d)  of  rule  17a- 
7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  the  order  will  be  maintained 
as  provided  in  rule  17a-7(f). 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38730;  File  No.  SR-CBOE- 
97-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the  Listing  of 
Options  on  Mutual  Fund  Indexes 

June  10. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  4, 1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&x»m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  trade  options 
on  mutual'fund  indexes.  Specifically, 
CBOE  plans  to  list  options  on  two 
mutual  fund  indexes  designed  by  Lipper 
Analytical  Services,  Inc.  in  conjunction 
with  Salomon  Brothers  Inc.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  ' 
Statutory  Basis  for,  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  CBOE  to  list 
options  based  on  mutual  fund  indexes. 
CBOE  proposes  to  list  options  on  two 
mutual  fund  indexes  designed  by  Lipper 
Analytical  Services,  Inc.  ("Lipper 
Analytical"  or  LAS®)  in  conjunction 
with  Salomon  Brothers  Inc. — the  Lipper 
Analytical/Salomon  Brothers  Growth 
Fund  Index  ("Growth  Fund  Index")  and 
the  Lipper  Analytical/Salomon  Brothers 
GrowUi  &  Income  Fund  Index  ("Growth 
&  Income  Fund  Index").  Options  on  the 
Indexes  will  allow  investors  to  hedge 
their  risk  in  mutual  funds  as  well  as 
provide  a  low-cost  means  for  investors 
to  participate  in  the  mutual  fund 
market.  Lipper  analytical  is  a  major 
provider  of  mutual  fund  information 
and  currently  calculates  approximately 
100  other  mutual  fund  indexes  designed 
to  track  specific  investment  objectives. 

Index  Design.  The  Indexes  are 
composed  of  the  30  largest  U.S.  funds  in 
each  investment  objective,  based  on 
their  total  net  assets  as  of  the  close  on 
the  last  trading  day  of  December.  The 
Indexes  include  only  those  funds  that 
report  net  asset  values  ("NAV")  through 
the  facilities  of  the  National  Association 
of  Securities  Dealers  Automated 
quotation  System  ("NASDAQ").  Some 
mutual  funds  are  composed  of  more 
than  one  class  which  have  different  fees 
and  expenses.  If  there  is  more  than  one 
class  of  a  specific  mutual  fund,  only  the 
class  with  the  highest  total  net  assets 
will  be  included.  As  of  December  31, 
1996,  the  Growth  Fund  Index  had  total 
.  net  assets  ("TNA")  of  $218.6  billion,  an 
average  TNA  per  component  of  $7.3 
billion  and  a  median  TNA  per 
component  of  $4.2  billion.  The  TNAs 
ranged  from  $2.5  billion  to  $54.0  billion. 
As  of  the  same  date,  the  Growth  & 
Income  Fund  Index  had  a  TNA  of 
$241.2  billion,  an  average  TNA  per 
component  of  $8.0  billion  and  a  median 
TNA  per  component  of  $5.0  billion.  The 
TNAs  ranged  from  $2.5  billion  to  $30.9 
billion. 

Lipper  Analytical  determines  the 
investment  objective  of  each  fund  by 
reviewing  both  the  language  in  the 
prospectus  and  the  fund's  investment 
characteristics  as  shown  in  the  Lipper- 
Equity  Analysis  Report  on  the  Weighted 
Average  Holdings  of  Large  Investment 
Companies.  A  Growth  Fund  is  described 
as  a  fund  that  normally  invests  in 
companies  whose  long-term  earnings 
are  expected  to  grow  significantly  faster 
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than  earnings  of  the  stocks  represented 
in  the  major  unmanaged  stock  indexes. 
A  Growth  &  Income  Fund  is  described 
as  a  fund  that  combines  a  growth  of 
earnings  orientation  and  an  income 
requirement  for  level  and/or  rising 
dividends. 

Calculation.  The  Indexes  are  equal- 
weighted  and  re-balanced  quarterly  after 
the  close  on  expiration  Fridays  in 
March,  June,  September,  and  December. 
The  Index  value  is  calculated  in 
essentially  the  same  manner  as  other 
equal-weighted  indexes.  The  total 
niunt)er  of  shares  for  each  component  is 
calculated  by  dividing  $1,000  by  the 
closing  NAV,  adjusted  for  distributions, 
of  the  component  on  the  re-balancing 
date  and  rounding  to  two  decimal 
places.  The  share  amount  is  held 
constant  throughout  the  quarter.  The 
Indexes  are  calculated  by  summing  the 
product  of  the  current  NAV  adjusted  for 
distributions  and  the  share  amount  for 
each  component  and  then  dividing  by 
the  index  divisor.  The  divisors  were 
calculated  to  produce  a  value  of  150.00 
for  the  Growth  Fund  Index  and  250.00 
for  the  Growth  and  Income  Fimd  Index 
as  of  December  31,  1996,  the  base  date. 
The  Indexes  are  calculated  once  per  day 
as  soon  as  the  NAVs  for  each  of  the 
components  are  available.*  The  Index 
values  will  be  disseminated  by  CBOE 
through  the  facilities  of  the  Options 
Price  Reporting  Authority  ("OPRA") 
prior  to  the  opening  on  the  next 
business  day. 


>  Index  values  are  updated  only  at  the  close  of 
trading  each  day  because  that  is  the  only  time  when 
the  fund  net  asset  values  comprising  the  Indexes  are 
determined  and  disseminated.  The  Exchange 
believes  that  this  should  not  pose  an  obstacle  to 
options  trading,  any  more  than  it  prevents  investors 
firom  entering  intra-day  orders  to  purchase  or 
redeem  shares  of  the  funds  themselves  at  closing 
net  asset  values  that  are  unknown  at  the  time  the 
orders  are  entered.  Further,  insofar  as  options 
trading  is  concerned,  this  would  not  be  the  only 
example  of  options  on  indexes  that  are  available 
only  one  time  per  day.  albeit  for  different  reasons. 
Options  on  the  AMEX  Japan  Index  and  the  AMEX 
Hong  Kong  30  Index  are  traded  in  the  United  States 
when  the  underlying  markets  are  closed,  and  the 
trading  of  these  options  has  amply  demonstrated 
that  options  markets  can  function  effectively  when 
only  one  index  value  is  available  during  the  trading 
day.  Indeed,  because  the  U.S.  stock  markets  in 
which  the  component  funds  of  the  Upper 
Analytical  Indexes  invest  will  be  trading  at  the 
same  time  as  the  options  are  traded,  the  Exchange 
feels  that  conditions  for  options  trading  on  the 
Upper  Analytical  Indexes  would  be  more  favorable 
than  for  options  trading  on  foreign  indexes  when 
the  underlying  markets  are  closed.  In  the  cases  of 
the  Upper  Analytical  Indexes,  investors  will  be  able 
to  base  their  trading  decisions  on  the  observation 
of  real-time  movements  in  the  value  of  market 
indexes  and  individual  securities  that  have  tended 
to  move  in  regular  relationship  with  the  Indexes. 
This  is  the  basis  on  which  funds  themselves  are 
traded,  and  we  see  no  reason  why  options  on 
Indexes  of  funds  should  not  be  available  to 
investora  on  the  same  basis. 


Lipper  has  informed  the  Exchange 
that  it  has  not  had  any  difficulty  in 
obtaining  net  asset  values  for  the  fimds 
in  the  Indexes.  The  funds  comprising 
the  Indexes  are  among  the  largest  fimds 
in  existence.  In  the  unlikely  event  that 
any  of  these  fimds  do  not  comply  with 
Rule  22c-l  under  the  Investment 
Company  Act  of  1940,  which  requires 
daily  computation  of  a  fimd's  ciurent 
net  asset  value,  the  Exchange  would 
follow  the  same  procedure  it  uses  for 
dissemination  of  standard  indexes  when 
a  component  price  is  imavailable;  it  will 
use  the  last  available  price. 

Maintenance.  Lipper  Analytical  has 
the  sole  responsibility  of  maintaining 
the  Indexes.  Salomon  Brothers  acted  as 
an  adviser  to  provide  technical  support, 
including  advice  on  index  design  and 
the  methodology  of  index  construction. 
Lipper  Analytical  reviews  the 
components  annually  after  the  close  on 
the  last  trading  day  of  December  to 
include  the  thirty  largest  funds  by  total 
net  assets.  Any  component  changes 
resulting  from  the  annual  review  v^U  be 
announced  by  LAS  and  CBOE  at  least 
two  weeks  prior  to  implementation 
which  will  occur  after  the  close  on 
expiration  in  March.  The  index 
calculation  reflects  reinvestment  of  all 
distributions  of  component  fimds. 
Generally,  there  will  be  no  need  for  any 
other  adjustments  intra-quarter. 

Index  Option  Trading.  The  Exchange 
proposes  to  base  trading  in  options  on 
the  Lipper  Analytical  Indexes  on  the 
full-value  of  each  Index.  The  Exchange 
may  list  full-value  long-term  index 
option  series  ("LEAPS"*),  as  provided 
in  Rule  24.9.  The  Exchange  also  may 
provide  for  the  listing  of  reduced-value 
LEAPS,  for  which  the  imderlying  value 
would  be  computed  at  one-tenth  of  the 
value  of  the  Index.  The  ciurent  and 
closing  index  value  of  any  such 
reduced- value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth. 

Exercise  and  Settlement.  Options  on 
the  Indexes  will  be  European-style  and 
setde  based  on  the  closing  NAVs  of  the 
component  funds  two  business  4ays 
prior  to  expiration.  The  proposed 
options  will  expire  on  the  Satiutiay 
following  the  third  Friday  of  the 
expiration  month.  Thus,  the  last  day  for 
trading  in  an  expiring  series  vfill  be  two 
business  days  (ordinarily  a  Thursday) 
preceding  the  expiration  date.  The 
settlement  value  (which  is  the  same  as 
Thursday's  closing  value)  will  be 
disseminated  prior  to  the  opening  on 
Friday. 

Exchange  Rules  Applicable.  Except  as 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  mutual  fund 
index  options.  Index  option  contracts 


based  on  the  Lipper  Analytical  Indexes 
will  be  subject  to  a  position  limit  of 
75,000  contracts  on  the  same  side  of  the 
market.  Ten  reduced-value  options  will 
equal  one  full-value  contracrt  for  such 
purposes.  The  Exchange  believes  that 
the  proposed  position  limits  are 
reasonable  and  appropriate  for  this 
product,  and  are  consistent  with  the 
position  limits  that  apply  to  other  index 
options. 

Rule  24.9  Interpretation  and  Policy 
.01(a)  is  being  amended  to  include  I'^h 
point  strike  price  intervals  for  mutual 
fund  indexes  with  strike  prices  less  than 
$200.  Broad-based  margins  will  apply  to 
mutual  fund  index  options.  CBOE  is 
amending  Rule  24.1(e)  to  reflect  the  fact 
that  mutual  funds  can  underlie  indexes. 

Surveillance.  As  with  any  other 
option  product,  the  CBOE  will  closely 
monitor  activity  in  these  options  and 
therefore,  should  be  able  to  identify  any 
potentially  unusual  activity  in  the 
options.  It  should  be  noted  that  with 
respect  to  the  component  funds  that 
comprise  the  Indexes,  trading  in  the 
funds  themselves  has  no  effect  on  the 
value  of  the  Indexes.  Instead,  the  value 
of  the  Indexes  depends  entirely  on  the 
net  asset  values  of  the  component  funds, 
which  in  turn  depends  on  the  values  of 
the  stocks  held  in  the  portfolios  of  the 
various  funds.  With  this  in  mind,  there 
are  a  few  reasons  why  the  concerns  with 
manipulative  activity  are  not  as  great 
with  respect  to  options  on  these  Indexes 
as  they  are  on  other  index  options.  First, 
the  Indexes  are  equal-weighted,  thus  no 
single  component  dominates  the  Index. 
Therefore  any  p>erson  attempting  to 
manipulate  the  Indexes  would  have  to 
manipulate  the  NAVs  of  a  majority  of 
the  Index  components.  Second,  in  order 
to  manipulate  the  NAVs  of  the 
component  funds,  a  persons  would  have 
to  have  knowledge  of  the  component 
securities  held  by  the  funds.  This 
information  is  not  disseminated  to  the 
public  until  after  the  fact  (generally  only 
quarterly),  thus  it  would  be  nearly 
impossible  for  any  individual  to  know, 
with  any  degree  of  certainty,  the 
components  of  enough  of  the  funds  to 
make  any  manipulative  efforts 
worthwhile.  If  it  became  necessary  to 
examine  activity  in  the  underlying 
stocks,  the  CBOE  could  use  the 
information  available  for  the  time 
period  that  was  being  examined. 

Miscellaneous.  The  Exchange  is  aware 
of  Commission  concerns  with  respect  to 
the  degree  in  which  fund  portfolio 
managers  should  be  allowed  to  trade 
options  on  the  Lipper  Analytical 
Indexes.  CBOE  believes  that  question  of 
permissible  trading  activities  of  fund 
managers  are  properly  to  be  answered 
by  each  fund's  management,  consistent 


with  guidance  provided  by  the 
Commission.  We  do  point  out,  However, 
that  because  the  Indexes  will  be  re- 
balanced each  quarter  to  ensure  that  no 
single  fund  makes  up  more  than  3.33% 
of  an  Index,  there  is  little  likelihood  that 
any  one  fund  will  ever  have  a 
significant  influence  over  the  value  of 
the  Index  of  which  it  is  a  part.  Thus  the 
conflict  of  interest  that  may  be  thought 
to  exist  when  a  portfolio  manager  trades 
the  same  securities  in  which  his  or  her 
fund  may  be  interested  should  not  exist 
in  respect  of  the  portfolio  manager's 
activities  in  options  on  the  Lipper 
Analytical  Indexes. 

CBOE  has  the  necessary  systems 
capacity  to  support  new  series  that 
would  result  from  the  introduction  of 
the  Lipper  Analytical/Salomon  Brothers 
Index  options.  CBOE  has  also  been 
infonned  that  OPRA  has  the  capacity  to 
support  such  new  series. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Securities  Exchange 
Act  of  1934  in  general  and  Section 
6(b)(5)  in  particular  in  that  it  is  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  EXZ  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-97-25  and 
should  be  submitted  by  July  8,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-15772  Filed  &-16-97;  8:45  am) 
BtLUNG  COOE  8010-02-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38731;  RIe  No.  SR-NYSE- 
97-08] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Consisting  of  an  Information  Memo 
Relating  to  Electronic  Delivery  of 
Information  to  Customers  by  Exchange 
Members  and  Memt>er  Organizations 

June  10,  1997. 

On  March  24,  1997,^  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Comnussion"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exch£uige  Act 
of  1934  ("Act")  2  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
setting  forth  the  Exchange's  policy 
regarding  electronic  delivery  of 
information  required  under  Exchange 


rules  to  be  furnished  to  customers.  A 
notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
May  7,  1997.*  The  Commission  received 
no  comment  letters  addressing  the 
proposed  rule  change. 

Tne  Exchange  has  filed  with  the 
Commission  an  Information  Memo 
("Memo")  setting  forth  the  Exchange's 
policy  regarding  electronic  delivery  of 
information  required  under  Exchange 
rules  to  be  furnished  to  customers. 
Under  this  proposed  Exchange  policy, 
members  and  member  organizations 
will  be  allowed  to  electronically 
transmit  documents  required  to  be 
furnished  to  customers  under  Exchange 
rules,  provided  that  they  adhere  to  the 
Commission's  established  requirements. 
The  Commission,  in  Release  Nos.  34- 
37182  5  and  33-7233,e  addresses  the 
procedural  aspects  of  how  broker- 
dealers  and  others  may  satisfy  their 
delivery  obligations  under  federal 
seciuities  laws  by  using  electronic 
media  as  an  alternative  to  paper-based 
media  provided  that  they  comply  with 
certain  prescribed  requirements. 

The  Memo  summarizes  the 
Commission  procedures,  which  address 
format,  content,  access,  evidence  of 
receipt  of  delivery,  and  consent  for 
delivery  of  personal  financial 
information.  The  Memo  also  sets  forth  a 
list  of  current  Exchange  rules  that 
require  members  and  member 
organizations  to  furnish  specific 
information  to  customers  for  which 
electronic  delivery  may  be  used  in 
accordance  with  the  Commission 
Releases.^  The  Exchange  intends  that 
the  policy  outlined  in  this  Memo  cover 
all  communications  required  to  be  sent 
to  customers  by  firms  pursuant  to 
Exchange  rules. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  promulgated 
thereunder.  Specifically,  the 


» 17  CFR  200.30-3(a)(12). 

'  On  April  24. 1997.  the  NfYSE  amended  the 
exhibit  attached  to  the  rule  filing.  Spe  letter  from 
James  E.  Buck.  Senior  Vice  President  and  Secretary, 
NYSE.  Inc..  to  Katherine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation.  SEC.  dated 
April  24.  1997. 

«15  U.S.C.  78s(b)(l)  (1988). 

'17  CFR  240.19b-4  (1995). 


*  Securities  Exchange  Act  Release  No.  38S67  (May 
1.  1997).  62  FR  25009  (May  7.  1997). 

'  See,  Securities  Exchange  Act  Release  No.  37182, 
May  9.  1996:  61  FR  24644.  May  15,  1996, 
(Commission's  inlerpretation  concerning  the 
delivery  of  information  through  electronic  media  in 
satisfaction  of  broker-dealer  and  transfer  agent 
requirements  to  deliver  information  under  the  Act 
and  the  rules  thereunder). 

*See,  Securities  Act  Release  No.  7233,  Oct.  6. 
1995;  60  FR  53458.  Oct.  13.  1995,  (Commissions 
interpretation  concerning  the  use  of  electronic 
media  as  a  means  of  delivering  information 
required  to  be  disseminated  pursuant  to  the 
Securities  Act  of  1933,  the  Securities  Exchange  Act 
of  1934,  and  the  Investment  Company  Act  of  1940). 

'The  Exchange  believes  this  list  is  complete.  The 
Commission  notes,  however,  that  if  the  Exchange 
proposes  a  rule  for  which  electronic  delivery  of 
information  to  customers  may  be  used,  then  the 
Exchange  should  s|>ecify  that  the  rule  would  be 
governed  by  this  interpre*ation,  as  well. 
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Commission  believes  that  approval  of 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5) «  of  the  Act. 
Pursuant  to  Section  6(b)(5),  the 
proposed  rule  change  benefits  the 
public,^  because  it  not  only  allows 
customers  easy  and  efBcient  access  to 
account  documentation,  but  also 
requires  an  evaluation  of  systems  and 
procedures  to  ensure  that  the  privacy  of 
personal  information  is  maintained.  In 
using  the  Commission's  releases  as  a 
guide, ^°  the  Exchange  has  established  a 
uniform  policy  concerning  electronic 
delivery  of  information  which  should 
allow  members  and  member 
organizations  to  satisfy  their  delivery 
obligations  under  federal  securities  laws 
and  the  Exchange's  rules.  This  uniform 
policy  should  simplify  compliance  by 
members  and  member  organizations  and 
aid  the  Exchange  in  monitoring  the 
same. 

For  the  above  reasons,  the 
Conmiission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  6(b)(5). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-97- 
08)  be,  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  97-15771  Filed  6-16-97;  8:45  am) 

BU.UNO  CODE  8010-01-M 


OCi 


SECUB^"''-^  ADMlNiS^!=iA~ 


:nformatior  Coiiect'O'"  Act'wities: 
^fooosed  Collection  >^eaues^s  ar,j 
comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clesirance,  in 
compliance  with  Pub.L.  104-13 
effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Application  for  Lump-Sum  Death 
Payment — 0960-0013.  The  information 
collected  on  Form  SSA-8-F4  is  required 


to  authorize  payment  of  the  liunp-sum 
death  benefit  to  a  widow,  widower,  or 
children  as  defined  in  Section  202(i)  of 
the  Social  Secimty  Act.  The 
respondents  are  widows,  widowers  or 
children  who  receive  liunp-siun  death 
benefits. 

Number  of  Respondents:  735,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  122,500. 

2.  Statement  Regarding 
Contributions— 0960-0020.  Form  SSA- 
783  collects  the  information  necessary 
to  make  a  determination  of  one-half 
support,  or  contributions  to  support,  in 
order  to  entitle  certain  child  applicants 
to  Social  Secxirity  benefits.  The 
respondents  are  children  who  apply  for 
Social  Security  benefits 

Number  of  Respondents:  30,000. 
Frequency  of  Response:  1. 
Avemge  Burden  Per  Response:  15 
minutes. 
Estimated  Annual  Burden:  7,500. 

3.  Application  for  Search  of  Census 
Record  for  Proof  of  Age — 0960-0097. 
The  information  collected  on  Form 
SSA-1535-U3  is  required  to  provide  the 
Census  Biueau  with  sufficient 
identifying  information,  which  will 
allow  an  accurate  search  of  census 
records  to  establish  proof  of  age  for  an 
individual  applying  for  Social  Security 
benefits.  It  is  used  for  individuals  who 
must  establish  age  as  a  factor  of 
entitlement.  The  respondents  are 
individuals  applying  for  Social  Security 
Benefits. 

Number  of  Respondents:  18,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  12 
minutes. 
Estimated  Armual  Burden:  3,600. 

4.  Claimant's  Statement  About  Loan 
of  Food  or  Shelter,  and  Statement  About 
Food  or  Shelter  Provided  to  Another — 
0960-0529.  The  information  on  Forms 
SSA-5062  and  SSA-L5063  will  be  used 
by  the  Social  Security  Administration  to 
determine  whether  food  or  shelter 
provided  to  a  recipient  of  supplemental 
security  income  (SSI)  payments  should 
be  coimted  as  income.  The  respondents 
are  SSI  recipients  who  receive  food  or 
shelter  and  individuals  who  provide  it 
to  them. 

Number  of  Respondents:  131,080. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 
Estimated  Annual  Burden:  21,847. 


Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  £.  Tagliareni. 
6401  Secimty  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Certification  by  Religious  Group — 
0960-0093.  The  information  collected 
by  the  Social  Security  Administration 
on  form  SSA-1458  is  used  to  determine 
if  the  religious  group  of  which  an 
individual  is  a  member  qualifies  for  a 
self-employment  tax  exemption  under 
Section  1402(g)  of  the  Internal  Revenue 
Code.  The  respondents  are 
spokespersons  for  religious  groups. 

Niunber  of  Respondents:  180. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  45  hours. 

2.  RSI/DI  Quality  Review  Case 
Analysis  Questionnaires  and  Annual 
Earnings  Test  Questiormaire — 0960- 
0189.  The  information  collected  on 
forms  SSA-2930.  SSA-2931  and  SSA- 
2932  is  used  by  the  Social  Security 
Administration  to  establish  a  national 
payment  accuracy  rate  for  all  cases  in 
payment  status  and  to  serve  as  a  source 
of  information  regarding  problem  areas 
in  the  Retirement  and  Survivors 
Insurance  (RSI)  program  and  Disability 
Insiu^nce  programs.  The  information  is 
also  used  to  measure  the  accuracy  rate 
for  newly  adjudicated  RSI/DI  cases.  The 
information  collected  on  form  SSA- 
4659  is  used  to  evaluate  the  annual 
earnings  test  (AET)  process  to  determine 
the  effectiveness  of  the  AET  pnxiess. 
The  results  will  be  used  to  develop 
ongoing  improvements  in  the  process. 
The  respondents  are  RSI  and  DI 
beneficiaries. 


■SectioD  6(b)(S)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
exchange's  rules  are  designed  to  prevent  fraudulent 
acts  and  practices,  to  promote  just  and  equitable 
principles  of  trade,  and.  in  general,  to  protect 
investor^  pmd  the  public  interest. 


»  Pursuant  to  Section  3(0  of  the  Act.  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  §  78c(0  (1996). 

'<>  See  supra  notes  S  and  6. 


"  15  U.S.C  78s(b)(2)  (1988). 
« 17  CFR  2O0.3O-3(aKl2). 
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Number  of  Respondents  

Frequency  o(  Response  

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (Hours)  


SSA-2930 


5,500 

1 

20 

1.833 


SSA-2931 


2,750 

1 

30 

1,375 


SSA-2932 


1,375 

1 

30 

688 


SSA-4659 


740 

1 

20 

247 


3.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0499.  The 
information  collected  on  form  SSA- 
3881  is  used  by  the  Social  Security 
Administration  to  evaluate  disability  in 
children  who  apply  for  supplement 
security  income  payments.  The 
respondents  are  individuals  who  apply 
for  supplement  security  income  benefits 
for  a  disable  child. 

Number  of  Respondents:  455,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  151,667 
hours. 

4.  Consent  for  Release  of 
Information — 0960-0567.  The 
inJFormation  collected  on  form  SSA- 
3288  is  used  by  the  Social  Sectmty 
Administration  (SSA)  to  ensure  that  an 
individual  consents  to  the  release  of  his/ 
her  personal  information  to  another 
individual.  The  respondents  are 
individuals  assenting  to  the  disclosure 
of  information  from  their  social  security 
records  to  someone  else. 

Number  of  Respondents:  200.000. 

Frequency  of  response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

5.  Request  for  Self-Employment 
Information  (SSA-2765).  Request  for 
Employment  Information  (SSA-3365), 
Request  for  Employer  Information  (SSA- 
4002) — 0960-0508.  The  information  is 
needed  by  SSA  when  earnings 
information  reported  to  the  agency  is 
incomplete  or  incorrect.  The 
information  is  used  to  post  the  reported 
earnings  to  the  appropriate  earnings 
record.  The  respondents  are  employers 
of  the  wage  earners  or  employees  and 
self-employed  individuals  for  whom  the 
earnings  were  reported. 


Number  of  Respondents:  3,000.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  500,000 
hours. 

6.  State  Vocational  Rehabilitation 
Agency  Claim  (SSA-199)  and  Subpart 
V — Payments  for  Vocational 
Rehabilitation  Services.  20  CFR  Sections 
404.2104.  404.2108.  404.2113.  404.2117 
404.2121.  416.2204.  416.2208,  416.2213 
and  416.2217—0960-0310.  The 
information  collected  on  form  SSA-199 
and  through  these  current  rules  is  used 
by  the  Social  Security  Administration  to 
determine  if  State  vocational 
rehabilitation  agencies  are  providing 
appropriate  services,  including  referrals 
when  necessary,  and  whether  those 
claims  for  services  should  be  paid. 

Number  of  Respondents:  80-100. 

Frequency  of  Response:  On  occasion. 

Avemge  Burden  Per  Response:  Varies 
from  23  minutes  to  4  hours. 

Estimated  Annual  Burden:  8,465 
hours. 

Written  comments  and 
reconunendations  regarding  the 
information  collection{s)  should  be 
directed  within  30  days  to  the  0MB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(0MB) 
Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230,725  17th  St.,  NW., 
Washington,  DC  20503 
(SSA) 
Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E. 
Tagliareni,  l-A-21  Operations 
Bldg.,  6401  Security  Blvd., 
Baltimore,  MD  21235 
To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 


Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  June  10, 1997. 
Nicholas  E.  Tagliareni, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  97-15764  Filed  6-16-97;  8:45  am] 

BILUNQ  CODE  4190-2S-P 

SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Request  for  Emergency 
Review  by  the  Office  of  Ma'^aqe"  ent 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
0MB  in  compliance  with  P.L.  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  OMB  for  emergency 
clearance.  OMB  approval  has  been 
requested  by  June  12, 1997: 

0960-NEW.  The  information  collected 
on  forms  SSA-3368,  SSA-3369  and 
SSA-3820  will  be  used  in  the 
determination  of  disability  by  the  State 
Disability  Determination  Services.  The 
SSA-3368  will  be  used  to  develop 
medical  evidence  and  to  assess  the 
alleged  disability.  The  SSA-3369  vdll 
be  used  to  collect  information  about  an 
individual's  past  work  history.  The 
SSA-3820  will  be  used  to  obtain  various 
types  of  information  about  a  child's 
condition,  his/her  treating  sources  and/ 
or  other  medical  sources  of  evidence. 
The  respondents  are  applicants  for 
disability  benefits. 


Numt)er  of  Respondents  

Frequency  of  Response 

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (hours) 


SSA-3368       SSA-3369       SSA-3820 


2,438,496 

1 

45 

1,828,872 


1.000,000 

1 

30 

500.000 


523,000 

1 

20 

174,333 


To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  conunents  and 


recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 


(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
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10230,  725  17th  St..  NW,  Washington, 
D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.,  l-A-21 
Operations  Bldg.,  Baltimore ^  MD 
2PU235. 

Dated:  lune  11,  1997. 

Nicholas  E.  Tagliareni, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  97-15841  Filed  &-16-97;  8:45  am] 

BILLING  CODE  4190-29-P 


OFRCE  O^  SPECIAL  COUNSEL 

Proposec  .-'o--^at  .;-  Collection 
Activities;  Comment  Request 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  Notice  of  submission  for  OMB 
review;  comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  this  is  the  second  notice  the 
U.S.  Office  of  Special  Counsel  (OSC)  has 
published  in  the  Federal  Register 
regarding  proposed  information 
collection  activities  for  two  OSC  forms 
and  related  regulations  at  5  CFR  1800. 
On  March  13,  1997,  the  first  notice  was 
published  at  62  FR  11941.  The  OSC  has 
submitted  an  information  clearance 
package  to  the  Office  of  Management 
and  Budget  (OMB)  and  requested  the 
extension  of  the  collection  that  has  been 
previously  approved  until  September 
30,  1997. 

Federal  employees,  other  Federal 
agencies,  and  the  general  public  are 
invited  to  comment  on  OSC's 
information  collection  activities 
regarding  possible  prohibited  personnel 
practices  and  other  prohibited  activity 
and  whistleblower  disclosures.  The 
period  inviting  comment  to  OMB  will 
end  on  July  17,  1997.  The  OMB  has 
until  August  18,  1997  to  act  on  OSC's 
request. 

Send  written  comments  regarding  the 
proposed  information  collection  to  Joe 
Lackey,  Desk  Officer,  OMB,  OIRA, 
Washington,  DC  20503.  OMB  should 
receive  comments  by  July  17,  1997. 

Request  copies  of  the  proposed 
information  collection  from  Cathleen 
Sadlo  Schulz,  Senior  Attorney,  U.S. 
Office  of  Special  Counsel,  1730  M 
Street,  NW.,  Suite  300,  Washington,  DC 
20036-4505;  telephone  (202)  653-8971; 
facsimile  (202)  653-6864. 
SUPPLEMENTARY  INFORMATION:  Comment 
is  requested  on  the  following  collections 
of  information: 


1.  Title  of  Collection:  Report  of 
Possible  Prohibited  Personnel  Practice 
or  Other  Prohibited  Activity. 

Agency  Form  Number:  OSC  11;  OMB 
Control  Number  3255-0002. 

Type  of  Information  Collection: 
Extension  of  a  previously  approved 
collection  that  expires  September  30, 
1997. 

Affected  Public:  Current  and  former 
Federal  employees  and  applicants  for 
Federal  employment. 

Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  1884. 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  Burden:  1884 
hours. 

Abstract:  This  optional  form,  or  the 
format  provided  in  5  CFR  1800.1,  are  for 
use  by  current  and  former  Federal 
employees  and  applicants  for  Federal 
employment  to  report  possible 
prohibited  persoimel  practices  or  other 
prohibited  activity  by  Federal  agencies 
or  employees. 

2.  Title  of  Collection:  Disclosure  of 
Information. 

Agency  Form  Number:  OCS  12;  OMB 
Control  Number  3255-0002. 

Type  of  Information  Collection: 
Emergency  approval  and  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Affected  Public:  Federal  employees 
and  agencies  and  other  individuals. 

Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  252. 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  Burden:  252  hours. 

Abstract:  This  optional  whistleblower 
disclosure  form,  and  the  format 
provided  in  5  CFR  1800.2,  are  for  use  by 
current  and  former  Federal  employees 
and  applicants  for  Federal  employment 
to  disclose  a  violation  of  any  law,  rule, 
or  regulation,  or  gross  mismanagement, 
a  gross  waste  of  funds,  an  abuse  of 
authority,  or  a  substantial  and  specific 
danger  to  public  health  or  safety. 

Dated:  )une  6, 1997. 
Erin  M .  McDomell, 

Associate  Special  Counsel  for  Planning  and 

Advice. 

[FR  Doc.  97-15836  Filed  6-16-97;  8:45  ami 

BILLING  CODE  7405-01-M 


TENNESSfct  V  ALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1495). 


TIME  AND  DATE:  9  a.m.  (CDT),  June  19, 
1997. 

PLACE:  Gallatin  Fossil  Plant  Assembly 
Room,  1499  Steam  Plant  Road,  Gallatin, 
Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  April  23,  1997. 

New  Business 

C — Energy 

Cl.  Delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and 
Engineering,  or  a  designated 
representative,  to  enter  into  a  5-year 
contract  (with  a  possible  5-year 
extension)  with  BRT  Transfer 
Terminal,  Inc.,  for  blending  and 
transloading  of  coal.  Under  this 
contract,  an  annual  minimum  of  5 
million  tons  of  previously  acquired 
bituminous  and  subbituminous  coal 
would  be  blended  and/or 
transloaded  by  BRT  onto  bargee  for 
delivery  to  Colbert,  Gallatin, 
Johnsonville,  and  Widows  Creek 
Fossil  Plants.  Total  payments  under 
the  contract  and  its  extension  will 
not  exceed  S80  million. 

C2.  Approval  for  Fossil  and  Hydro 
Powrer  Group  to  enter  into  a  2-year 
contract  (with  options  for  three  2- 
year  extensions)  with  Siemens 
Power  Corporation,  subject  to  final 
negotiations,  to  design  and  furnish 
control  systems  for  the  automation 
of  TVA's  hydro  system.  Total 
payments  under  the  contract  and  its 
extension  over  the  8-year  period 
will  not  exceed  S19.7  million. 

Real  Property  Tmnsactions 

El.  Abandonment  of  a  portion  of 
Limestone-Jetport  Transmission 
Line  Right-of-Way  affecting 
approximately  20.76  acres  of  land 
(Tract  No.  LJET-1)  in  Limestone 
County,  Alabama. 

E2.  Deed  modification  affecting  0.12 
acre  of  former  TVA  land  on 
Wheeler  Lake  (Tract  No.  XWR-308) 
in  Limestone  County,  Alabama,  to 
remove  provisions  that  prohibit  any 
buildings  or  other  structures  except 
water-use  facilities  located  below 
the  560-foot  contour  elevation. 

E3.  Sale  of  a  permanent  easement  to 
GTE  South,  Inc.,  affecting  0.06  acre 
of  land  on  Guntersville  Lake  (Tract 
No.  XGR-740E)  in  Jackson  County, 
Alabama,  for  a  fiber  optic 
concentrator. 

Unclassified 

Fl.  Filing  of  condemnation  cases. 
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injormuiioii  jir;n.s 

1.  Public  auction  of  Braden  Mountain 
Coal  Lease,  Koppers  Coal  Reserves, 
Scott  and  Campbell  Counties, 
Tennessee,  affecting  approximately 
3,490  acres  of  land  (Tract  No.  XEKCR- 
38L). 

2.  Sale  of  a  30-year  commercial 
recreation  easement  affecting  2.8  acres 
of  land  on  Fort  Loudoun  Lake  in  Knox 
County,  Tennessee  (Tract  No.  XFL- 
126RE),  for  the  continued  operation  and 
development  of  Willow  Point  Marina 
and  Restaurant  to  Kiger,  Inc. 

3.  Grant  of  easement  to  K^fuberly- 
Clark  Financial  Services,  Inc.,  affecting 
approximately  330  square  feet  (Tract 
No.  XKOC-lB)  for  the  encroachment  of 
the  Summit  Building  onto  TVA's 
Summer  Place  Building  and  Parking 
Garage  property  in  Knox  County, 
Tennessee. 

4.  Public  auction  of  approximately 
16.99  acres  of  land  located  on  White 
Bridge  Road  in  Nashville,  Davidson 
County,  Tennessee  (Tract  No.  NVSC-9). 

5.  Filing  of  a  condemnation  case. 

6.  Delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and  Engineering, 
or  a  designated  representative,  to  enter 
into  a  contract  with  Enron 
Transportation  Services,  L.P.,  for 
blending  and  transloading  of  coal. 

7.  Contract  with  Enterprise  Rent-A- 
Car  to  provide  rental  vehicles. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202) 898-2999. 

Dated:  June  12, 1997. 
Signed: 
Edward  S.  Christenbory, 

General  Counsel  and  Secretary. 

IFR  Uoc.  97-15918  Filed  6-13-97;  9:55  am) 
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Df-iPMF%TOF  TRANSPORTATION 
--♦ce-^a   /^  vlatlon  Administration 

Apnoc^t  H."  ent  of  th«  June  1997 

■^evisior    ,' 'rip  ;  ,..y^,, ,,   .:^viation 

Ac5mir>iS'r-it;o."  A    ,.4.,.:  s.i.on 

Manaq>»f^».:»r>.  Sv»;.u-.r'.  and  Changes  1, 
2  14    ,r  c;       >  'e  Standard  Clauses 

AGENCY:  hederai  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  the  )une  1997  revision  of 
the  FAA  Acquisition  Management 
System,  and  Changes  1,2,3,4,  and  5 
of  the  standard  clauses  used  in  FAA 


procurement  contracts  and  Screening 
Information  Requests  (SIR),  as  well  as 
the  latest  versions  of  the  real  property 
and  utility  clauses. 

ADDRESSES:  The  complete  text  of  the 
June  1997  revision  of  the  FAA 
Acquisition  Management  System, 
Changes  1,  2.  3,  4,  and  5  of  the  standard 
clauses  and  the  latest  versions  of  the 
real  property  and  utility  clauses  are 
available  on  the  Internet  at  http:// 
fast.faa.gov/.  Use  of  the  Internet  World 
Wide  Web  Site  is  strongly  encouraged 
for  access  to  copies  of  the  FAA 
Acquisition  Management  System  and 
the  current  clauses.  If  Internet  service  is 
not  available,  requests  for  copies  of 
these  documents  may  be  made  to  the 
following  address:  FAA  Acquisition 
Reform,  ASU-lOO,  Rm.  435,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATKW  CONTACT: 

David  Lankford,  Procurement 
Management  Branch  Federal  Aviation 
Administration,  Rm.  435,  800 
Independence  Avenue,  SW,  Washington 
DC  20591,  (202)  267-8407. 

SUPPLEMENTARY  INFORMATION:  On 
October  31, 1995,  Congress  passed  an 
Act  Making  Appropriations  for  the 
Department  of  Transportation  and 
Related  Agencies,  for  the  Fiscal  Year 
Ending  September  30,  1996,  and  for 
Other  Purposes  (The  1996  DOT 
Appropriations  Act).  On  November  15, 
1995,  the  President  signed  this  bill  into 
law.  In  Section  348  of  this  law.  Congress 
directed  the  Administrator  of  the  FAA 
to  develop  and  implement  a  new 
acquisition  management  system  that 
addresses  the  unique  needs  of  the 
agency.  The  new  FAA  Acquisition 
Management  System  went  into  effect  on 
April  1, 1996  (see  Notice  of  availability 
at  61  FR  15155  (April  4, 1996)]. 

The  Air  Traffic  Management  System 
Performance  Improvement  Act  of  1996, 
title  II  of  the  Federal  Aviation 
Reauthorization  Act  of  1996,  Public  Law 
104-264,  October  9, 1996,  expanded  the 
procurement  reforms  previously 
authorized  by  the  1996  DOT 
Appropriations  Act.  Amendment  01 
implements  title  11  and  makes  other 
necessary  changes  to,  and  clariRcations 
of,  the  FAA  Acquisition  Management 
System. 

Issued  in  Washington,  DC,  on  June  11, 
1997. 

Gilbert  B.  Devey,  Jr., 

Director  of  Acquisitions,  ASU-1. 

[FR  Doc.  97-15864  Filed  6-16-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular;  Flight  Test  Guide  for 
Certification  of  Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  advisory 
circular  and  request  for  comments. 

SUMMARY:  This  notice  requests 
comments  regarding  proposed  revisions 
to  Advisory  Circular  (AC)  25-7.  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes."  AC  25-7  provides 
guidance  on  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  airworthiness 
standards  for  transport  category 
airplanes.  The  proposed  revisions 
complement  revisions  to  the 
airworthiness  standards  for  transport 
category  airplanes  that  were  proposed 
recently  by  separate  notice  in  the 
Federal  Register.  This  notice  provides 
interested  persons  an  opportunity  to 
comment  on  the  proposed  revisions  to 
the  AC  concurrently  with  the  proposed 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1997. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  revisions  to  the  Federal 
Aviation  Administration,  Attention: 
Don  Stimson,  Flight  Test  and  Systems 
Branch,  ANM-1 1 1 ,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Ave  SW.,  Renton, 
WA  98055-4056.  Comments  may  be 
examined  at  the  above  address  between 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 

FOR  FURTHER  INFORM  a    on  CONTACT: 
Patricia  Siegrist.  Regulations  Branch, 
ANM-1 14.  at  the  above  address, 
telephone  (425)  227-2126.  or  facsimile 
(425) 227-1320. 

SUPPLEMENTARY  INFORMA ',  iON . 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  revisions  to 
the  AC  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Commenters  must  identify  the  title  of 
the  AC  and  submit  comments  in 
duplicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Transport  Airplane 
Directorate  before  issuing  the  revised 
AC. 


UMI 
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Discussion 

On  June  9, 1997,  the  Federal  Aviation 
Administration  (FAA)  published  a 
proposal  (Notice  97-9.  62  FR  31482)  tO" 
amend  14  CFR  part  25  to  revise  the 
requirements  regarding  gated  positions 
on  the  control  used  by  the  pilot  to  select 
the  position  of  an  airplane's  high-lift 
devices.  The  proposed  amendment 
would  update  the  current  standards  to 
take  into  account  the  multiple 
configurations  of  the  high-lift  devices 
provided  on  ciurent  airplanes  to 
perform  landings  and  go-around 
maneuvers.  The  proposed  amendment 
would  also  harmonize  these  standards 
with  those  being  proposed  for  the 
European  Joint  Aviation  Requirements 
OAR-25). 

The  FAA  also  proposes  to  revise 
Advisory  Circular  (AC)  25-7.  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes."  to  provide 
additional  guidance  and  criteria  for 
locating  the  gate  when  the  airplane  has 
multiple  go-around  configurations.  This 
proposed  revision  to  AC  25-7  should 
not  be  confused  with  other  proposed 
revisions  of  AC  25-7  for  which  the  FAA 
is  currently  seeking  comments.  This 
revision  only  addresses  guidance 
material  associated  with  gated  positions 
on  the  control  used  by  the  pilot  to  select 
the  position  of  an  airplane's  high-lift 
devices.  Issuance  of  a  revised  AC  based 
on  this  proposal  is  contingent  on 
adoption  of  the  revisions  to  part  25 
proposed  in  Notice  97-9. 

Through  an  inadvertent  publication 
error,  this  AC  notice  was  not  published 
in  the  same  issue  of  the  Federal  Register 
as  Notice  97-9  and  is  therefore  being 
published  at  this  time  to  allow  the 
public  the  opportiuiity  to  comment  on 
the  AC  concurrently  with  the 
rulemaking  proposed  in  Notice  97-9. 

R.  v)s,  ms  to  AC  25-7  Which 
Acci  >Tii  p  a  n  ^  Notice  97-9 

1.  Revise  paragraph  21a{2)  as  follows: 
(2)  Section  25.145(b)  requires  changes 
to  be  made  in  flap  position,  power,  and 
speed  without  undue  effort  when 
retrimming  is  impractical.  The  purpose 
is  to  ensure  that  any  of  these  changes 
are  possible  assuming  that  the  pilot 
finds  it  necessary  to  devote  at  least  one 
hand  to  the  initiation  of  the  desired 
operation  without  being  overpowered 
by  the  primary  airplane  controls.  The 
objective  is  to  show  that  an  excessive 
change  in  trim  does  not  result  from  the 
application  of  power  or  the  extension  or 
retraction  of  wing  flaps.  The  presence  of 
gated  positions  on  the  flap  control  does 
not  affect  the  requirement  to 
demonstrate  full  flap  extensions  and 
retractions  without  changing  the  trim 


control.  Compliance  with  §  25.145(b) 
also  requires  that  the  relation  of  control 
force  to  speed  be  such  that  reasonable 
changes  in  speed  may  be  made  without 
encountering  very  high  control  forces. 

2.  Revise  paragraphs  21a(3)  as 
follows: 

(3)  Section  25.145(c)  contains 
requirements  associated  primarily  with 
attempting  a  go-around  maneuver  from 
the  landing  configuration.  Retraction  of 
the  high-lift  devices  from  the  landing 
configuration  should  not  result  in  a  loss 
of  altitude  if  the  power  or  thrust 
controls  are  moved  to  the  go-around 
setting  at  the  same  time  that  flap/slat 
retraction  is  begun.  The  design  featxires 
involved  with  this  requirement  are  the 
rate  of  flap/slat  retraction,  the  presence 
of  any  flap  gates,  and  the  go-around 
power  or  thrust  setting.  The  go-around 
power  or  thrust  setting  should  be  the 
same  as  is  used  to  comply  with  the 
approach  and  landing  climb 
performance  requirements  §§  25.121(d) 
and  25.119,  and  the  controllability 
requirements  of  §§  25.145(b)(3), 
25.145(b)(4).  25.145(b)(5),  25.149(f).  and 
25.149(g).  The  controllability 
requirements  may  limit  the  go-around 
power  or  thrust  setting. 

4.  Add  a  new  paragraph  21a(4)  to  read 
as  follows: 

(4)  Section  25.145(d)  provides 
requirements  for  demonstrating 
compliance  with  §  25.145(c)  when  gates 
are  installed  ion  the  flap  selector. 
Section  25.145(d)  also  specifies  gate 
design  requirements.  Flap  gates,  which 
prevent  the  pilot  from  moving  the  flap 
selector  through  the  gated  position 
without  a  separate  and  distinct 
movement  of  the  selector,  allow 
compliance  with  these  requirements  to 
be  demonstrated  in  segments.  High  lift 
device  retraction  must  be  demonstrated 
beginning  fitim  the  maximum  landing 
position  to  the  first  gated  position, 
between  gated  positions,  and  from  the 
last  gated  position  to  the  fully  retracted 
position. 

(i)  If  gates  are  provided,  §  25.145(d) 
requires  the  first  gate  from  the 
maximum  landing  position  to  be  located 
at  a  position  corresponding  to  a  go- 
around  configuration.  If  there  are 
multiple  go-around  configurations,  the 
following  criteria  should  be  considered 
when  selecting  the  location  of  the  gate: 

(A)  The  expected  relative  frequency  of 
use  of  the  available  go-around 
configurations. 

(B)  The  effects  of  selecting  the 
incorrect  high-lift  device  control 
position. 

(C)  The  potential  for  the  pilot  to  select 
the  incorrect  control  position, 
considering  the  likely  situations  for  use 
of  the  different  go-around  positions. 


(D)  The  extent  to  which  the  gate(s)  aid 
the  pilot  in  quickly  and  accurately 
selecting  the  correct  position  of  the 
high-lift  devices. 

(ii)  Regardless  of  the  location  of  any 
gates,  initiating  a  go-around  from  any  of 
the  approved  landing  positions  should 
not  result  in  a  loss  of  altitude. 
Therefore.  §  25.145(d)  requires  that 
compliance  with  §  25.145(c)  be 
demonstrated  for  retraction  of  the  high- 
lift  devices  from  each  approved  landing 
position  to  the  control  position(s) 
associated  with  the  high-lift  device 
configuration(s)  used  to  establish  the  go- 
around  procedure(s)  from  that  landing 
position.  A  separate  demonstration  of 
compliance  with  this  requirement 
should  only  be  necessary  if  there  is  a 
gate  between  an  approved  landing 
position  and  its  associated  go-aroimd 
position(s).  If  there  is  more  than  one 
associated  go-around  position, 
conducting  this  test  using  the  go-around 
configuration  with  the  most  retracted 
high-lift  device  position  should  suffice, 
unless  there  is  a  more  critical  case.  If 
there  are  no  gates  between  any  of  the 
landing  flap  positions  and  their 
associated  go-around  positions,  the 
demonstrations  discussed  in  paragraph 
21a(4)  above  should  be  sufficient  to 
show  compliance  with  this  provision  of 
§  25.145(d). 

5.  Revise  paragraph  21c(6)  as  follows: 
(6)  Longitudinal  control,  flap 

retraction  and  power  application, 
§§  25.145(c)  and  (d). 

6.  Revise  paragraph  21c(6)(ii)  as 
follows: 

(ii)  With  the  airplane  stable  in  level 
flight  at  a  speed  of  1.1  Vs  for  propeller 
driven  airplanes,  or  1.2  Vs  for  turbojet 
powered  airplanes,  retract  the  flaps  to 
the  full  up  position,  or  the  next  gated 
position,  while  simultaneously  setting 
go-around  power.  Use  the  same  power  ♦ 
or  thrust  as  is  used  to  comply  with  the 
performance  requirement  of  §  25.121(d), 
as  limited  by  the  applicable 
controllability  requirements.  It  must  be 
possible,  without  requiring  exceptional 
piloting  skill,  to  prevent  losing  altitude 
during  the  maneuver.  Trimming  is 
permissible  at  any  time  during  the 
maneuver.  If  gates  are  provided, 
conduct  this  test  from  the  maximum 
landing  flap  position  to  the  first  gate, 
from  gate  to  gate,  and  fttim  the  last  gate 
to  the  fully  retracted  position.  If  there  is 
a  gate  between  any  landing  position  and 
its  associated  go-around  position(s),  this 
test  should  also  be  conducted  from  that 
landing  position  through  the  gate  to  the 
associated  go-around  position.  If  there  is 
more  than  one  associated  go-aroimd      • 
position,  this  additional  test  should  be 
conducted  using  the  go-around  position 
corresponding  to  the  most  retracted  flap 


position,  unless  diiuuiur  pcjsiuuu  i.s 
more  critical.  Keep  the  landing  gear 
extended  throughout  the  test. 

Issued  in  Renton.  Washington,  on  June  10, 
1997. 

Stewart  R.  Miller, 
Manager,  Tmnsport  Standards  Staff, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  ANM-100. 
[FR  Doc.  97-15860  Filed  6-1&-97;  8:45  am) 
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OPD  A  nTMFNT  OF  TRANSPORTATION 

F^df^-ai  Aviation  Administration 

•i^pp'ov  i  '  Noise  Compalibillty 
Proq^^r-  'o-iiand  International 
A  'po'^   -o^';and,  OR 

.^'jt^CY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUftMURY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Director  of 
Aviation  of  Portland  International 
Airport  under  the  provisions  of  49 
U.S.C.  Sec.  47504  (b)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non-Federal  responsibilities  in 
Senate  Report  No.  96-52  (1980) 
On  October  22, 1996,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  Director  of 
Aviation  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  April  18, 1997.  the 
Associate  Administrator  for  Airports 
approved  the  Portland  International 
Airport  noise  compatibility  program. 
Nineteen  of  the  25  proposed  action 
elements  in  the  Noise  Compatibility 
Program  were  approved.  Action 
elements  A5,  Bl,  B2,  83,  85,  and  88 
were  disapproved. 

EFFECTIVE  DATE:  .The  effective  date  of  the 
FAA's  approval  of  the  Portland 
International  Airport  noise 
compatibility  program  is  April  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  S.W.,  Renton. 
Washington,  98055-4056.  Dociunents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
^iven  its  overall  approval  to  the  noise 
compatibility  program  for  Portland 
International  Airport,  effective  April  18, 
1997.  Under  49  U.S.C.  Sec.  47504  (a)  an 
airport  operator  who  has  previously 


submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 

[)revention  of  additional  noncompatible 
and  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measures  according 
to  the  standards  expressed  in  Part  150 
and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 


assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Seattle,  Washington. 

The  Port  of  Portland  submitted  to  the 
FAA  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  Portland 
International  Airport  The  Portland 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  October  22, 1996. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
November  1, 1996. 

The  Portland  International  Airport 
noise  compatibility  program  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  49  U.S.C.  Sec.  47504(a). 
The  FAA  began  its  review  of  the 
program  on  October  22, 1996,  and  was 
required  by  a  provision  of  49  U.S.C.  Sec. 
47504(b)  to  approve  or  disapprove  the 
program  within  180  days  (other  than  the 
use  of  new  flight  procedures  for  noise 
control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained  25 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  49  U.S.C.  Sec.  47504(b) 
and  FAR  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective 
April  18,  1997.  Nineteen  of  the  25 
proposed  action  elements  in  the  Noise 
Compatibility  Program  were  approved. 
Action  elements  A5,  Bl,  82,  B3,  85,  and 
B8  were  disapproved.  These 
determinations  are  set  forth  in  detail  in 
a  Record  of  Approval  endorsed  by  the 
Associate  Administrator  for  Airports  on 
April  18, 1997.  The  Record  of  Approval, 
as  well  as  other  evaluation  materials 
and  the  documents  comprising  the 
submittal,  are  available  for  review  at  the 
FAA  office  listed  above  and  at  the 


UMI 
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administrative  offices  of  the  Portland 
International  Airport. 

Issued  in  Renton,  Washington  on  June  9, 
1997. 

David  A.  Field, 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  97-15859  Filed  6-16-97;  8:45  am) 

BILUNC  CODE  «»10-13-M 

DEPARTMENT  OF  TR  a  n  S    0  RTATION 

Surface  I'-hn^oo-i^von  3oard 
[STB  Dockf    N      i 3-367  (Sub-No.  2X)] 

Georyid  Cer.trai  Rctiiway,  LP. — 
Abandonment  Exemption — in  Chatham 
County,  GA 

On  May  28,  1997,  Georgia  Central 
Railway,  L.P.  (Georgia  Central)  filed 
with  the  Surface  Transportation  Board  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
line  of  railroad  extending  from  Value 
Station  42+33  where  it  switches  off  the 
Georgia  Central  main  line  to  Value 
Station  37+72,  a  distance  of  0.71  miles, 
in  Savannah,  Chatham  County,  GA.  The 
line  trans  verses  through  U.S.  Postal 
Service  Zip  Code  31401. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  Georgia  Central's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
15,  1997. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

Georgia  Central  states  that  the  right- 
of-way  underlying  the  line  is  not 
suitable  for  use  for  other  public 
purposes  and  that,  upon  abandoiunent, 
it  will  revert  to  its  owner,  CSX 
Transportation,  Inc.  Nonetheless,  we 
will  entertain  public  use/trail  use 
requests.  Any  request  for  a  public  use 
condition  imder  49  CFR  1152.28  or  for 
trail  use/rail  banking  under  49  CFR 
1152.29  will  be  due  no  later  than  July 
7, 1997.  Each  trail  use  request  must  be 


accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-367 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Kelvin  J.  Dowd  and 
Andrew  B.  Kolesar  III,  Slover  and 
Loftus.  1224  Seventeenth  Street,  N.W., 
Washington,  DC  20036. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  enviroiunental  assessment  (EA)  (or 
envifomnental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  or  EIS. 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  June  11, 1997. 
Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-15830  Filed  6-16-97;  8:45  am) 

BIUJNG  CODE  4»1$-00-P 


DEPARTMErfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection;  Submission  for 
0MB  Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Submission  for  0MB  review; 
Comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 
collection  titled  Investment  Securities 
(12  CFR  1). 


DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  theOCC.  Comments  are 
due  on  or  before  July  17,  1997. 
ADDRESSES:  A  copy  of  the  of  the 
submission  may  be  obtained  by  calling 
the  OCC  Contact  listed.  Direct  all 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0205,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 

SUPPt-EMENTARY  INFORMATKM: 

OMB  Number:  1557-0205. 

Form  Number:  Not  applicable. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Title:  Investment  Seciuities  (12  CFR 
1). 

Description:  This  submission  covers  a 
renewal  without  change  of  the 
information  collections  currently 
contained  in  12  CFR  Part  1.  The 
collection  of  information  requirements 
are  found  in  12  CFR  1.3(h)(2)  and  12 
CFR  1.7(b). 

Under  12  CFR  1.3(h)(2),  a  national 
bank  may  request  an  OCC  determination 
that  it  may  invest  in  an  entity  that  is 
exempt  from  registration  under  section 
3(c)(1)  of  the  Investment  Company  Act 
of  1940  if  the  portfolio  of  the  entity 
consists  exclusively  of  assets  that  a 
national  bank  may  purchase  and  sell  for 
its  own  account.  The  OCC  uses  the 
information  contained  in  the  request  as 
a  basis  for  determining  that  the  bank's 
investment  is  consistent  with  its 
investment  authority  under  applicable 
law  and  does  not  pose  unacceptable 
risk. 

Under  12  CFR  1.7(b).  a  national  bank 
may  request  OCC  approval  to  extend  the 
five-year  holding  period  of  seciuities 
held  in  satisfaction  of  debts  previously 
contracted  (DPC)  for  up  to  an  additional 
five  years.  The  bank  must  provide  a 
clearly  convincing  demonstration  of 
why  any  additional  holding  period  is 
needed.  The  OCC  uses  the  information 
in  the  request  to  ensure,  on  a  case-by- 
case  basis,  that  the  bank's  purpose  in 
retaining  the  securities  is  not 
speculative  and  that  the  bank's  reasons 
for  requesting  the  extension  are 
adequate,  and  to  evaluate  the  risks  to 
the  bank  of  extending  the  holding 
period,  including  potential  effects  on 
bank  safety  and  soundness. 

Respondents:  Businesses  or  other  for- 
profit;  individuals. 

Number  of  Respondents:  25. 
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Tuiai  Annual  Hdspuiises.  Z5. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  460. 

OCC  Contact:  Jessie  Gates  or  Dionne 
Walsh,  (202)  874-5090.  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0205.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Comments  are 
invited  on:  (a)  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility,  (b)  the  accuracy  of  the 
OCC's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  startup  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Dated:  June  11,  1997. 
Karen  Solomon, 

Director,  Legislative  8-  Regulatory  Activities 
Division. 
|FR  Doc.  97-15778  Filed  6-16-97;  8:45  am) 

BtUJNQ  COOe  4aiO-33-(> 


DrPfts»'VENT  OF  THE  TREASURY 

Internat  Revenue  Service 

P'i       se<j  Collection;  Comment 
Request  for  Form  8633;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  a  notice  and 

request  for  comments. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  and  request  for 
comments  inviting  the  general  public 
and  other  Federal  agencies  to  comment 
concerning  Form  8633,  Application  to 
Participate  in  the  Electronic  Filing 
Program. 

FOR  FURTHER  INFORIKUTION  CONTACT: 
Carol  Savage.  (202)  622-3945,  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  and  request  for  comments 
that  are  the  subject  of  this  correction  are 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 

Need  for  Correction 

As  published,  the  notice  and  request 
for  comments  contains  an  error  which 
may  prove  to  be  misleading  and  is  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  and  request  for  comments,  which 
is  the  subject  of  FR  Doc.  97-14590,  is 
corrected  as  follows: 

On  page  30674,  column  3,  following 
the  heading  "Current  Actions:",  lines  1 
through  4,  the  language  "On  page  1  of 
Form  8633,  lines  le,  If,  Ig,  ih,  li,  and 
Ij  were  deleted  because  the  information 
was  no  longer  needed."  is  removed. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  97-15776  Filed  6-16-97;  8:45  am) 

BILUNQ  COOE  M30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0101] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTK)N:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currentiy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  of  eligibility  verification 
reports. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  18,  1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 


IN  amy  j.  M^bsiuger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Conti-ol  No.  2900-0101"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Tit7e  and  Form  Numbers:  Eligibility 
Verification  Reports. 

Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Form 
21-05118. 

Old  Law  Eligibility  Verification 
Report  (Veteran),  VA  Form  21-0511v. 

Section  306  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Form 
21-0512S. 

Section  306  Eligibility  Verification 
Report  (Veteran),  VA  Form  21-0512v. 

Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only),  VA 
Form  21-0513. 

Die  Parent's  Eligibility  Verification 
Report,  VA  Form  21-0514. 

Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children),  VA  Form  21-0516. 

Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children),  VA  Form  21-0517. 

Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  No  Children),  VA  Form  21-0518. 

Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children), 
VA  Form  21-0519c. 

Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  Children),  VA  Form  21-0519s. 
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OMB  Control  Number:  2900-0101. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  reports  are  used  to 
report  changes  in  entitlement  factors  in 
VA's  income-based  benefit  programs, 
pension  and  parents'  Dependency  and 
Indemnity  Compensation  (DIG).  Any 
individual  who  has  applied  for  or 
receives  pension  or  parents'  DIG  must 
promptly  notify  VA  in  writing  of  any 
changes  in  entitlement  factors.  The 
reports  are  also  used  to  confirm  that 
there  have  been  no  changes  in 
entitlement  factors. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  354,725 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
709.450. 

Dated:  June  4, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Serrice. 
(FR  Doc.  97-15802  Filed  6-16-97;  8:45  am) 
BiLUNG  CODE  S320-01-l> 


DEPAPTMEN'  n^  vT'FRAnS 
A  f  e  A  Fi  S 

Gommitlee  Notice  o*  Meeting 

As  required  by  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  fourth 
meeting  of  the  VA  Innovations  in 
Nursing  Advisory  Committee  will  be 
held  June  22-25, 1997,  in  Portland,  OR. 
On  Sunday,  June  22,  1997,  the  meeting 
will  convene  at  5:30  p.m.  at  the  Red 
Lion  Hotel,  Jantzen  Beach,  909  N. 
Hayden  Island  Drive,  Portland,  OR.  All 
other  sessions  will  convene  at  the  VA 
Medical  Center,  3710  SW  US  Veterans 
Hospital  Road,  Portland,  OR.  On 
Monday,  June  23rd,  the  session  will 
convene  at  9:00  a.m.  and  adjourn  at  4:30 
p.m.  The  June  24th  session  will  convene 
at  8:00  a.m.  and  adjourn  at  4:00  p.m. 
The  session  on  Wednesday,  June  25th 
will  convene  at  8:00  a.m.  and  adjourn  at 
12:00  p.m. 

The  purpose  of  the  Committee  is  to 
present  recommendations  to  the  Under 
Secretary  for  Health  on  how  VA  can 
generally  promote  and  support  health 
care  innovations  in  which  nurses  play 
key  leadership  and  clinical  roles  and 
which  promote  VA's  reengineering 
efforts. 

On  June  22,  the  Conunittee  will  be 
briefed  on  Veterans  Integrated  Service 


Network  and  outstanding  Models  of 
Nursing  in  the  Private  Sector. 

On  June  23,  the  Committee  will  hear 
presentations  on  Innovative  models  of 
VA  Hospital  Management.  A  public 
comment  period  is  scheduled  from 
3:30-4:30  p.m. 

On  June  24  and  25,  the  Committee 
will  discuss  facilitators  and  barriers  to 
iimovative  nursing  practice  and  begin 
writing  a  final  report. 

The  meeting  is  open  to  the  public. 
However,  please  note  that  a  public 
comment  period  is  provided  on  June  23 
only.  Those  who  plan  to  attend  or  who 
have  questions  concerning  the  meeting 
should  contact  the  Designated  Federal 
Official  for  the  Committee,  Charlotte  F. 
Beason,  Ed.D.,  RN  at  (202)  273-8422. 

Dated:  June  2, 1997. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  97-15798  Filed  6-16-97;  8:45  am] 
BILLING  CODE  8320-01-M 


D  f  P  A  P    M  E  NT  OF  VERTERANS 


Enhanced     st  Oev*:' opment  of  the 
VftMC  Mountain  Home,  TN 

AucNcy.  Department  of  Veterans  Affairs. 
ACTTON:  Notice  of  designation. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Afiairs  is 
designating  the  James  H.  Quillen 
Veterans  Affairs  Medical  Center  at 
Mountain  Home,  TN,  for  an  Enhanced- 
Use  development.  The  Department 
intends  to  enter  into  a  long-term  lease 
of  real  property  at  the  Medical  Center 
with  a  public  or  private  energy 
developer/producer  in  order  to  develop 
a  new  co-generation  energy  plant  that 
would  produce  and  sell  energy  to  the 
Medical  Center  and  its  partners.  As 
consideration  for  the  long-term  use  of 
VA's  capital  assets,  the  Medical  Center 
would  receive  the  benefits  of  a  new, 
state-of-the-art  energy  plant  at  no  capital 
cost  to  VA,  and  utilities  (steam,  chilled 
water  and  electricity)  at  substantial 
savings,  as  compared  to  today's  rates. 
FOR  FURTXEO   NCORMA-^iON  CONTACT: 
Robert  B.  Liaauu.  vjap;Lai  Assets 
Manager,  Office  of  the  Director  (OOB). 
James  H.  Quillen  VA  Medical  Center 
Mountain  Home  (Johnson  Qty),  TN, 
37684.  (423)-926-1171,  extension  7112. 
SUPPLEMENTARY  INFORMATION:  38  U.S.G. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  lease  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 


to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  June  3, 1997. 
JsMe  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  97-15799  FUed  6-16-97;  8:45  am] 

BILUNG  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Development  of  the 
VAMC  North  Chicagfo,  IL 

AGENCY:  Department  of  Veterans  Afhirs. 
ACTION:  Notice  of  designation. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 
designating  the  Veterans  Affairs  Medical 
Center  at  North  Chicago,  IL,  for  an 
Enhanced-Use  development.  The 
Department  intends  to  enter  into  a  long- 
term  lease  of  real  property  under  VA's 
control  and  jurisdiction  with  a  public  or 
private  energy  developer/producer  in 
order  to  develop  a  new  co-generation 
energy  plant  that  would  produce  and 
sell  to  the  Medical  Center  and  its 
partners.  As  consideration  for  the  long- 
term  use  of  VA's  capital  assets,  the 
Medical  Center  would  receive  the 
benefits  of  a  new,  state-of-the-art  co- 
generation  plant  at  no  capital  cost  to 
VA,  and  utilities  (steam  and  electricity) 
at  substantial  savings,  as  compared  to 
today's  rates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Bradley,  m.  Portfolio 
Manager,  Office  of  Asset  and  Enterprise 
Development  (189),  Department  of 
Veterans  Affiairs,  Veterans  Health 
Administration,  Office  of  Facilities 
Management,  810  Vermont  Avenue, 
N.W.,  Room  419  Laf.,  Washington,  D.C. 
20420,  (202)  565-4307 

SUPPI^MENTARY  INFORMATION:  38  U.S.G. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  Lease  if  the  Secretary 
determines  that  at  lease  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 


y^OL 

32""8                            1.         Kr      ■                                                 lesday,  June  17,  1997  /  Notices 

Approved:  June  5. 1997.                                  Veterans  Affairs  Medical  Center  for  an        SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Jesse  Brown,                                                     Enhanced-Use  development.  The                 8161  et  seq.  specifically  provides  that 
Secretary  of  Veterans  Affairs.                             Department  intends  to  enter  into  a  long-      the  Secretary  may  enter  into  an 
(FR  Doc  97-15801  Filed  6-16-97-  845  am)        *^"°  lease  of  real  property  with  the              Enhanced-Use  lease,  if  the  Secretary 
... .  ..^          .      ».  >.                                         developer  whose  proposal  will  provide       determines  that  at  least  part  of  the  use 
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the  best  quality  child  development  and       of  the  property  under  the  lease  will  be 

care  at  the  greatest  economic  advantage      to  provide  appropriate  space  tor  an 
OEP  A  ^'^MENT  OF  VETERANS                    for  children  of  VAMC  employees.  The         activity  contributing  to  the  mission  of 
Af  ,f^  AiRS                                                         developer  will  be  responsible  for  all            the  Department;  the  lease  will  not  be 

aspects  of  construction,  ownership,             inconsistent  with  and  will  not  adversely 
A  C'Hcf  Devo'or"-pnt  Center  at  the            maintenance,  and  operation  of  the  Child     affect  the  mission  of  the  Department; 
VAMCvVes--'i      'ieach,  FL                        Development  Center.                                      and  the  lease  will  enhance  the  property. 

FOR  FURTHER  INFORMATION  CONTACT:              This  project  meets  these  requirements. 
agency:  Department  of  Veterans  Affairs.     Renee  Badey.  Office  of  Asset  and                     Approved-  May  28  1997 
ACTION:  Notice  of  designation.                       Enterprise  Development  (189),  Veterans      ,       \, 

Health  AdministraUon,  Department  of        '"**  Brown. 

SUMMARY:  The  Secretary  of  the                       Veterans  Affairs,  810  Vermont  Avenue        Secretary  of  Veterans  Affairs. 
Department  of  Veterans  Affairs  is                 NW.  Washington.  DC.  20420  (202)  565-      IFR  Doc.  97-15800  Filed  6-16-97;  8:45  am] 
designating  the  West  Palm  Beach.  FL,          4307.                                                                bilunq  code  8320-«i-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


COMMODiTY  PU-^UPES  "PAC'NQ 
COMMISSION 

y  Cr^.  Pan  1 

A'tenative  Method  of  Compiianre  With 
Requirements  tor  Oe-ver^  arc 
Retention  of  Monthly   ConUtmaXiO'- 
and  Purchase-and-Sale  Statemens 

LjL/i  it'Ciiuii 

In  rule  document  97-15071, 
beginning  on  page  31507  in  the  issue  of 
Tuesday,  June  10,  1997,  make  the 
following  corrections: 

1.  On  page  31057,  in  the  third 
column,  in  the  first  paragraph,  in  the 


second  line  from  the  bottom,  "rule" 
should  read  "Rule". 

2.  On  page  31507,  in  the  third 
column,  in  footnote  2,  in  paragraph 
(2)(ii).  in  the  third  line,  "period"  should 
read  "period,". 

3.  On  page  31507,  in  the  third 
column,  in  footnote  2,  in  paragraph 
(2)(iiJ,  in  the  fifth  line,  "transactions" 
should  read  "transaction". 

4.  On  page  31508,  in  the  second 
coliunn,  in  footnote  5,  in  the  fourth  line, 
"has"  should  read  "had". 

5.  On  page  31508,  in  the  third 
column,  in  footnote  8,  in  the  third  line 
from  the  bottom,  "FMCs'  "  should  read 
"FCMs*  ". 

6.  On  page  31510,  in  the  first  column, 
in  the  first  full  paragraph,  in  the 
eleventh  line,  "and"  should  read  "an". 

7.  On  page  31510,  in  the  second 
column,  in  footnote  23,  in  the  fourth 
line  from  the  bottom,  "records  images" 
should  read  "records  or  images". 

8.  On  page  31510,  in  the  third 
column,  in  footnote  26,  in  the  fourth 


line  from  the  bottom,  "and"  should  read 
an  . 

BUXINO  COOE  1506^)1-0 


OFHCE  OF  PERSONNEL 
MANAGEVf^s' 

5  CFR  Chapter  XXXV 

RIN  3206-AG87,  320&-AA15 

bupp:t;n:e.  la  Slanaardsof  Ethical 
Conduct  for  Employees  of  the  Office  of 

Persr'-'-.p'  V3":^ae'^ent 

Correction 

In  rule  document  96-18020  beginning 
on  page  36993  in  the  issue  of  Tuesday, 
July  16,  1996.  make  the  following 
correction: 

$4501.103    [Corrected] 

On  page  36996,  in  the  third  column, 
in  §4501. 103(a)(3),  in  the  last  line, 
"CFR"  should  read  "CFC". 

BUJJNG  COOE  1505-01-0 
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FEDERAL  COMMUNICATIONS 

COMM  SSION 

47  CFR  Part  36,  54,  and  69 

[CC  Docket  No.  96-«5;  FCC  97-157] 

Universal  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule.      * 


f:  The  Report  and  Order 
released  May  8,  1997,  promulgates  rules 
implementing  the  statutory 
requirements  of  the 
Telecommunications  Act  of  1996 
relating  to  universal  service.  The  rules 
adopted  in  this  Order  are  intended  to 
promote  affordable  access  to 
telecommunications  and  information 
services  to  low-income  consumers  and 
consumers  residing  in  high  cost,  rural, 
and  insular  regions  of  the  nation.  The 
Order  establishes  the  deRnition  of 
services  to  be  supported  by  Federal 
universal  service  support  mechanisms, 
carriers  eligible  for  universal  service 
support,  and  the  specific  timetable  for 
implementation.  The  Order  modifies 
existing  federal  universal  service 
support  in  the  interstate  high  cost  fund, 
the  dial  equipment  minutes  weighting 
program,  long  term  support,  and  the 
Lifeline  and  Link-Up  program.  In 
addition,  this  Order  establishes  new 
universal  service  support  mechanisms 
for  eligible  schools  and  libraries  to 
purchase  telecommunications  services 
at  discounted  rates  and  eligible  rural 
health  care  providers  to  have  access  to 
telecommunications  services  at  rates 
comparable  to  those  in  urban  areas. 
EFFECTIVE  DATES:  July  17.  1997,  except 
for  Subpart  E  of  Part  54  which  will 
become  effective  on  January  1,  1998. 
FO«  FURTHER  INFORMATION  CONTACT: 
Timothy  Peterson,  Legal  Counsel, 
Common  Carrier  Bureau,  (202)  418- 
1500,  or  Sheryl  Todd,  Common  Carrier 
Bureau,  (202)  418-7400. 
Su^p  t  Mf  N  ARY  INFORMATION:  This  is  a 
summar>  ui  the  Commission's  Report 
and  Order  adopted  May  7,  1997,  and 
released  May  8,  1997.  The  full  text  of 
the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  St..  NW.. 
Washington,  DC.  Pursuant  to  the 
Telecommunications  Act  of  1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  and  Order 
Establishing  Joint  Board,  Federal-State 
Joint  Bocud  on  Universal  Service,  CC 
Docket  No.  96-45  on  March  8,  1996  (61 
FR  10499  (March  14,  1996)),  a 
Recommended  IDecision  on  November  8, 


1996  (61  FR  63778  (December  2,  1996)}. 
and  a  Public  Notice  on  November  18, 
1996  (61  FR  63778  (December  2,  1996)) 
seeking  conunent  on  rules  to  implement 
sections  254  and  214(e)  of  the  Act 
relating  to  universal  service.  As  required 
by  the  Regulatory  Flexibilit^^ct  (RFA). 
the  Report  and  Order  contains  a  Final 
Regulatory  Flexibility  Analysis. 
Pursuant  to  section  604  of  the  RFA,  the 
Commission  performed  a 
comprehensive  analysis  of  the  Report 
and  Order  with  regard  to  small  entities 
and  small  incumbent  LECs.  The  Report 
and  Order  also  contains  new 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  Commission  has  published  a 
separate  notice  in  the  Federal  Register 
relating  to  these  information  collection 
requirements  (62  FR  28024  (May  22, 
1997)). 

Sununary  of  the  Report  and  Order. 

Principles 

1.  Pursuant  to  section  254(b)(7)  and 
consistent  with  the  Joint  Board's 
recommendation,  we  establish 
"competitive  neutrality"  as  an 
additional  principle  upon  which  we 
base  policies  for  the  preservation  and 
advancement  of  universal  service. 
Consistent  with  the  Joint  Board's 
recommendation,  we  define  this 
principle,  in  the  context  of  determining 
universal  service  support,  as: 

Competitive  Neutrality — Universal  service 
support  mechanisms  and  rules  should  be 
comjjetitively  neutral.  In  this  context, 
competitive  neutrality  means  that  universal 
service  support  mechanisms  and  rules 
neither  unfairly  advantage  nor  disadvantage 
one  provider  over  another,  and  neither 
unbirly  favor  nor  disfovor  one  technology 
over  another. 

2.  We  agree  with  the  Joint  Board  that, 
as  a  guiding  principle,  competitive 
neutrality  is  consistent  with  several 
provisions  of  section  254  including  the 
explicit  requirement  of  equitable  and 
nondiscriminatory  contributions.  We 
also  note  that  section  254(h)(2)  requires 
the  Commission  to  establish 
competitively  neutral  rules  relating  to 
access  to  advanced  telecommunications 
and  information  services  for  eligible 
schools,  health  care  providers,  and 
libraries.  In  addition,  we  agree  that  an 
explicit  recognition  of  competitive 
neutrality  in  the  collection  and 
distribution  of  funds  and  determination 
of  eligibility  in  universal  service 
support  mechanisms  is  consistent  with 
congressional  intent  and  necessary  to 
promote  "a  pro-competitive,  de- 
regulatory  national  policy  framework." 

3.  We  concur  in  the  Joint  Board's 
recommendation  that  the  principle  of 


competitive  neutrality  in  this  context 
should  include  technological  neutrality. 
Technological  neutrality  will  allow  the 
marketplace  to  direct  the  advancement 
of  technology  and  all  citizens  to  benefit 
from  such  development.  By  following 
the  principle  of  technological  neutrality, 
we  will  avoid  limiting  providers  of 
universal  service  to  modes  of  delivering 
that  service  that  are  obsolete  or  not  cost 
effective.  We  also  agree  that  the 
principle  of  competitive  neutrality, 
including  the  concept  of  technological 
neutrality,  should  be  considered  in 
formulating  universal  service  policies 
relating  to  each  and  every  recipient  and 
contributor  to  the  universal  service 
support  mechanisms,  regardless  of  size, 
status,  or  geographic  location.  We  agree 
with  the  Joint  Board  that  promoting 
competition  is  an  underlying  goal  of  the 
1996  Act  and  that  the  principle  of 
competitive  neutrality  is  consistent  with 
that  goal.  Accordingly,  we  conclude  that 
the  principle  of  competitive  neutrality  is 
"necessary  and  appropriate  for  the 
protection  of  the  public  interest"  and  is 
"consistent  with  this  Act"  as  required 
by  section  254(b)(7). 

4.  We  agree  with  the  Joint  Board's 
recommendation  that  our  universal 
service  policies  should  strike  a  fair  and 
reasonable  balance  among  all  of  the 
principles  identified  in  section  254(b) 
and  the  additional  principle  of 
competitive  neutrality  to  preserve  and 
advance  universal  service.  Consistent 
with  the  recommendations  of  the  Joint 
Board,  we  find  that  promotion  of  any 
one  goal  or  principle  should  be 
tempered  by  a  commitment  to  ensuring 
the  advancement  of  each  of  the 
principles  enumerated  above. 

5.  We  agree  with  the  Joint  Board's 
conclusion  that  Congress  specifically 
addressed  issues  relating  to  individuals 
with  disabilities  in  section  255  and, 
therefore,  do  not  establish,  at  this  time, 
additional  principles  related  to 
individuals  with  disabilities  for 
purposes  of  section  254.  In  the  Notice  of 
Inquiry  adopted  pursuant  to  section  255 
(61  FR  50465  (September  26, 1996)),  the 
Commission  sought  comment  on  the 
implementation  and  enforcement  of 
section  255.  The  Commission  also 
recently  released  a  Notice  of  Inquiry 
seeking  comment  on  improving 
telecommunications  relay  service  (TRS) 
for  individuals  with  hearing  and  speech 
disabilities  (CC  Docket  No.  90-571). 
Although  we  are  mindful  of  the 
commenters'  concerns  regarding  the 
afiordability  of.  and  access  to, 
telecommunications  services  by 
individuals  with  disabilities,  we  find 
that  those  concerns  are  more 
appropriately  addressed  in  the  context 
of  the  Commission's  implementation  of 
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section  255.  Therefore,  we  do  not  adopt 
principles  related  to 
telecommunications  users  with 
disabilities  in  this  proceeding. 

6.  We  have  considered  the  requests  to 
promote  access  to  affordable 
telecommunications  services  to  other 
groups  and  organizations,  including 
minorities  and  community-oriented 
organizations,  but  we  decline  to  adopt 
these  proposals  as  additional  principles. 
We  decline  at  this  time  to  adopt 
additional  principles  the  purpose  of 
which  would  be  to  extend  universal 
service  support  to  individuals,  groups, 
or  locations  other  than  those  identified 
in  section  254. 

Definition  of  Universal  Service:  What 
Services  To  Support 

7.  Designated  Services 

We  generally  adopt  the  Joint  Board's 
recommendation  and  define  the  "core" 
or  "designated"  services  that  will  be 
supported  by  universal  service  support 
mechanisms  as:  Single-party  service; 
voice  grade  access  to  the  public 
switched  network;  DTMF  signaling  or 
its  functional  equivalent;  access  to 
emergency  services;  access  to  operator 
services;  access  to  interexchange 
service;  access  to  directory  assistance; 
and  toll  limitation  services  for 
qualifying  low-income  consumers.  In 
arriving  at  this  definition,  we  have 
adopted  the  Joint  Board's  analysis  and 
recommendation  that,  for  purposes  of 
section  254(c)(1),  the  Commission 
define  "telecommunications  services" 
in  a  functional  sense,  rather  than  on  the 
basis  of  tariffed  services.  We  find  that 
this  definition  of  core  universal  services 
promotes  competitive  neutrality  because 
it  is  technology  neutral,  and  provides 
more  flexibility  for  defining  universal 
service  than  would  a  services-only 
approach.  We  also  find  that  all  four 
criteria  enumerated  in  section  254(c)(1) 
must  be  considered,  but  not  each 
necessarily  met,  before  a  service  may  be 
included  within  the  general  definition 
of  universal  service,  should  it  be  in  the 
public  interest.  We  interpret  the 
statutory  language,  particularly  the 
word  "consider,"  as  providing 
flexibility  for  the  Commission  to 
establish  a  definition  of  services  to  be 
supported,  after  it  considers  the  criteria 
enumerated  in  section  254(c)(1)  (A) 
through  (D).  We  conclude  that  the  core 
services  that  we  have  designated  to 
receive  universal  service  support  are 
consistent  with  the  statutory  criteria  in 
section  254(c)(1). 

8.  Single-Party  Service 

We  agree  with  and  adopt  the  Joint 
Board's  conclusion  that  single-party 


service  is  widely  available  and  that  a 
majority  of  residential  customers 
subscribe  to  it,  consistent  with  section 
254(c)(1)(B).  Moreover,  we  concur  with 
the  Joint  Board's  conclusion  that  single- 
party  service  is  essential  to  public 
health  and  safety  in  that  it  allows 
residential  consumers  access  to 
emergency  services  without  delay. 
Single-party  service  also  is  generally 
consistent  with  the  public  interest, 
convenience,  and  necessity  because,  by 
eliminating  the  sharing  required  by 
multi-party  service,  single-party  service 
significantly  increases  the  consumer's 
ability  to  place  calls  irrespective  of  the 
actions  of  other  network  users  and  with, 
greater  privacy  than  party  line  service 
can  assiu^.  In  addition,  single-party 
service  is  being  deployed  in  public 
telecommunications  networks  by 
telecommunications  carriers.  We  adopt 
the  finding  that  the  term  "single-party 
service"  means  that  only  one  customer 
will  be  served  by  each  subscriber  loop 
or  access  line.  Eligible  carriers  must 
offer  single-party  service  in  order  to 
receive  support  regardless  of  whether 
consumers  choose  to  subscribe  to  single- 
or  multi-party  service.  In  addition,  to 
the  extent  that  wireless  providers  use 
spectrum  shared  among  users  to  provide 
service,  we  find  that  wireless  providers 
off^er  the  equivalent  of  single-party 
service  when  they  offer  a  dedicated 
message  path  for  the  length  of  a  user's 
particular  transmission.  We  concur  with 
the  Joint  Board's  recommendation  not  to 
require  wireless  providers  to  offer  a 
single  channel  dedicated  to  a  particular 
user  at  all  times. 

9.  Voice  Grade  Access  to  the  Public 
Switched  Network 

We  conclude  that  voice  grade  access 
includes  the  ability  to  place  calls,  and 
thus  incorporates  the  ability  to  signal 
the  network  that  the  caller  wishes  to 
place  a  call.  Voice  grade  access  also 
includes  the  ability  to  receive  calls,  and 
thus  incorporates  the  ability  to  signal 
the  called  party  that  an  incoming  call  is 
coming.  We  agree  that  these 
components  are  necessary  to  make  voice 
grade  access  fully  beneficial  to  the 
consumer.  We  find  that,  consistent  with 
section  254(c)(1),  voice  grade  access  to 
the  public  switched  network  is  an 
essential  element  of  telephone  service, 
is  subscribed  to  by  a  substantial 
majority  of  residential  customers,^  and  is 
being  deployed  in  public 
telecommunications  networks  by 
telecommunications  carriers.  In 
addition,  we  find  voice  grade  access  to 
be  essential  to  education,  public  health, 
and  public  safety  because  it  allows 
consumers  to  contact  essential  services 
such  as  schools,  health  care  providers. 


and  public  safety  providers.  For  this 
reason,  it  is  also  consistent  with  the 
public  interest,  convenience,  and 
necessity. 

10.  We  also  adopt  the  Joint  Board's 
recommendation  that  voice  grade  access 
should  occur  in  the  frequency  range 
between  approximately  500  Hertz  and 
4,000  Hertz  for  a  bandwidth  of 
approximately  3,500  Hertz.  Although 
we  conclude  below  that  certain  higher 
bandwidth  services  should  be  supported 
under  section  254(c)(3)  for  eligible 
schools,  libraries,  and  rural  health  care 
providers,  we  decline  to  adopt,  pursuant 
to  section  254(c)(1),  a  higher  bandwidth 
than  that  recommended  by  the  Joint 
Board.  We  conclude,  except  as  further 
designated  with  respect  to  eligible 
schools,  libraries  and  health  care    - ' 
providers,  that  voice  grade  access,  and 
not  high  speed  data  transmission,  is  the 
appropriate  goal  of  universal  service 
policies  at  this  time  because  we  are 
concerned  that  supporting  an  overly 
expansive  definition  of  core  services 
could  adversely  affect  all  consumers  by 
increasing  the  expense  of  the  universal 
service  program  and,  thus,  increasing 
the  basic  cost  of  teleconununications 
services  for  all. 

1 1 .  Support  for  Local  Usage 

We  agree  with  the  Joint  Board  that  the 
Commission  should  determine  the  level 
of  local  usage  to  be  supported  by  federal 
universal  service  mechanisms  and  that 
the  states  are  best  positioned  to 
determine  the  local  usage  component 
for  purposes  of  state  universal  service 
mechanisms.  Further,  we  agree  that,  in 
order  for  consumers  in  rural,  insular, 
and  high  cost  areas  to  realize  the  full 
benefits  of  affordable  voice  grade  access, 
usage  of,  and  not  merely  access  to,  the 
local  network  should  be  supported. 

12.  We  find,  consistent  with  the  Joint 
Board's  conclusion,  that  we  have  the 
authority  to  support  a  certain  portion  of 
local  usage,  pursuant  to  the  universal 
service  principles  adopted  above.  In 
particular,  section  254(b)(1)  states  that 
"[qluality  services  should  be  available  at 
just,  reasonable,  and  affordable  rates." 
As  a  result,  ensuring  affordable  "access" 
to  those  services  is  not  sufficient. 
Universal  service  must  encompass  the 
ability  to  use  the  network,  including  the 
ability  to  place  calls  at  affordable  rates. 

13.  We  are  also  concerned,  however, 
that  consumers  might  not  receive  the 
benefits  of  universal  service  support 
unless  we  determine  a  minimum 
amount  of  local  usage  that  must  be 
included  within  the  supported  services. 
We  intend  to  consider  this  issue  in  our 
Further  Notice  of  Proposed  Rulemaking 
("FNPRM")  on  a  forward-looking 
economic  cost  methodology,  which  will 


be  issued  by  June  1997.  We  are  making 
various  changes  to  the  existing  universal 
service  support  mechanisms — including 
making  support  portable  to  competing 
carriers — that  will  become  effective  on 
January  1,  1998.  The  Commission  will 
also  separately  seek  further  information 
regarding,  for  example,  local  usage,  and 
local  usage  patterns,  in  order  to 
determine  the  appropriate  amount  of 
local  usage  that  should  be  provided  by 
carriers  receiving  universal  service 
support.  We  will,  by  the  end  of  1997, 
quantify  the  eunount  of  local  usage  that 
carriers  receiving  universal  service 
support  will  be  required  to  provide. 

14.  DeHning  minimum  levels  of  usage 
is  critical  to  the  construction  of  a 
competitive  bidding  system  for 
providing  universal  service  to  high  cost 
areas.  An  auction  for  only  the  "access" 
portion  of  providing  local  service  would 
be  neither  competitively  nor 
technologically  neutral,  because 
competitors  and  technologies  with  low 
"access"  costs  yet  high  per-minute  costs 
would  be  unduly  favored  in  such  an 
auction.  This  could  result  in  awarding 
universal  service  support  to  a  less 
efficient  technology,  which  is  the 
precise  result  that  a  competitive  bidding 
system  is  meant  to  avoid.  In  addition,  a 
carrier  with  low  access  costs  could  then 
charge  high  per-minute  rates  to 
consumers,  which  would  increase 
consumers'  overall  bills,  rather  than 
reducing  them,  as  is  the  expected  result 
of  competition^  Such  a  result  is  not 
consistent  with  the  principle  in  section 
254(b)(1)  that  these  "services"  are  to  be 
"affordable." 

15.  DTMF  Signaling 

The  Joint  Board  recommended 
including  DTMF  signaling  or  its  digital 
functional  equivalent  among  the 
supported  services,  and  we  adopt  this 
recommendation.  We  find  that  the 
network  benefit  that  emanates  fit)m 
DTMF  signaling,  primarily  rapid  call 
set-up,  is  consistent  with  the  public 
interest,  convenience,  and  necessity, 
pursuant  to  section  254(c)(1)(D). 
Although  consumers  do  not  elect  to 
subscribe  to  DTMF  signaling,  we  find 
that  DTMF  signaling  provides  network 
benefits,  such  as  accelerated  call  set-up, 
that  are  essential  to  a  modem 
telecommunications  network.  In 
addition,  we  agree  with  NENA's 
characterization  of  DTMF  signaling  as  a 
potential  life-  and  property-saving 
mechanism  because  it  speeds  access  to 
emergency  services.  Thus,  we  find  that 
supporting  DTMF  signaling  is  essential 
to  public  health  and  public  safety, 
consistent  with  section  254(c)(1)(A),  and 
is  being  deployed  in  public 
telecommunications  networks  by 


telecommunications  carriers,  consistent 
with  section  254(c)(1)(C).  We  also  adopt 
the  Joint  Board's  conclusion  that  other 
methods  of  signaling,  such  as  digital 
signaling,  can  provide  network  benefits 
equivalent  to  those  of  DTMF  signaling. 
In  particular,  we  note  that  wireless 
carriers  use  out-of-band  digital  signaling 
mechanisms  for  call  set-up,  rather  than 
DTMF  signaling.  Consistent  with  the 
principle  of  competitive  neutrality,  we 
find  it  is  appropriate  to  support  out-of- 
band  digital  signaling  mechanisms  as  an 
alternative  to  DTMF  signaling. 
Accordingly,  we  include  DTMF 
signaling  and  equivalent  digital 
signaling  mechanisms  among  the 
services  supported  by  federal  universal 
ser\'ice  mechanisms. 

16.  Access  to  Emergency  Services 

In  addition,  we  concur  with  the  Joint 
Board's  conclusion  that  access  to 
emergency  services,  including  access  to 
911  service,  be  supported  by  universal 
service  mechanisms.  We  agree  with  the 
conclusion  that  access  to  emergency 
service  i.e.,  the  ability  to  reach  a  public 
emergency  service  provider,  is  "widely 
recognized  as  essential  to  *  *   *  public 
safety,"  consistent  with  section 
254(c)(1)(A).  Due  to  its  obvious  public 
safety  benefits,  including  access  to 
emergency  services  among  the  core 
services  is  also  consistent  with  the 
public  interest,  convenience,  and 
necessity.  Further,  consistent  with  the 
Joint  Board's  recommendation  and 
NENA's  comments  in  favor  of 
supporting  access  to  911  service,  we 
define  access  to  emergency  services  to 
include  access  to  911  service.  Noting 
that  nearly  90  percent  of  lines  today 
have  access  to  911  service  capability, 
the  Joint  Board  found  that  access  to  91 1 
service  is  widely  deployed  and  available 
to  a  majority  of  residential  subscribers. 
For  these  reasons,  we  include 
telecommunications  network 
components  necessary  for  access  to 
emergency  services,  including  access  to 
911,  among  the  supported  services. 

17.  We  also  include  the 
telecommunications  network 
components  necessary  for  access  to 
E911  service  among  the  services 
designated  for  universal  service  support. 
Access  to  E911  is  essential  to  public 
health  and  safety  because  it  facilitates 
the  determination  of  the  approximate 
geographic  location  of  the  calling  party. 
We  recognize,  however,  that  the 
Commission  does  not  currently  require 
wireless  carriers  to  provide  access  to 
E911  service.  As  set  forth  in  the 
Commission's  Wireless  E91 1  Decision 
(61  FR  40348  (August  2,  1996)),  access 
to  E911  includes  the  ability  to  provide 
Automatic  Numbering  Information 


("ANI").  which  permits  that  the  PSAP 
have  call  back  capability  if  the  call  is 
disconnected,  and  Automatic  Location 
Information  ("ALI"),  which  permits 
emergency  service  providers  to  identify 
the  geographic  location  of  the  calling 
party.  We  recognize  that  wireless 
carriers  are  currently  on  a  timetable, 
established  in  the  Wireless  E91 1 
Decision,  for  implementing  both  aspects 
of  access  to  E911.  For  universal  service 
purposes,  we  define  access  to  E911  as 
the  capability  of  providing  both  ANI 
and  ALI.  We  note,  however,  that 
wireless  carriers  are  not  required  to 
provide  ALI  until  October  1,  2001. 
Nevertheless,  we  conclude  that,  because 
of  the  public  health  and  safety  benefits 
provided  by  access  to  E911  services  the 
telecommunications  network 
components  necessary  for  such  access 
will  be  supported  by  federal  universal 
service  mechanisms  for  those  carriers 
that  are  providing  it.  We  recognize  that 
wireless  providers  will  be  providing 
access  to  E911  in  the  future  to  the  extent 
that  the  relevant  locality  has 
implemented  E911  service.  In  addition, 
because  the  Wireless  E911  Decision 
establishes  that  wireless  carriers  are 
required  to  provide  access  to  E911  only 
if  a  mechanism  for  the  recovery  of  costs 
relating  to  the  provision  of  such  services 
is  in  place,  there  is  at  least  the 
possibility  that  wireless  carriers 
receiving  universal  service  support  will 
be  compensated  twice  for  providing 
access  to  E911.  We  intend  to  explore 
whether  the  possibility  is  in  fact  being 
realized  and,  if  so,  what  steps  we  should 
take  to  avoid  such  over-recovery  in  a 
P'urther  Notice  of  Proposed  Rulemaking. 

18.  We  support  the 
telecommunications  network 
components  necessary  for  access  to  911 
service  and  access  to  E911  service,  but 
not  the  underlying  services  themselves,  • 
which  combine  telecommunications 
service  and  the  operation  of  the  PSAP 
and,  in  the  case  of  E911  service,  a 
centralized  database  containing 
information  identifying  approximate 
end  user  locations.  The 
telecommunications  network  represents 
only  one  component  of  911  and  E911 
services;  local  governments  provide  the 
PSAP  and  generally  support  the 
operation  of  the  PSAP  through  local  tax 
revenues.  We  conclude  that  both  911 
service  and  E911  service  include 
information  service  components  that 
cannot  be  supported  under  section 
254(c)(1),  which  describes  universal 
service  as  "an  evolving  level  of 
telecommunications  services." 
Accordingly,  we  include  only  the 
telecommunications  network 
components  necessary  for  access  to  911 
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and  E91 1  services  among  the  services 
that  are  supported  by  federal  universal 
service  mechanisms. 

19.  Access  to  Operator  Services 

In  addition,  we  adopt  the  Joint 
Board's  recommendation  to  include 
access  to  operator  services  in  the  general 
definition  of  universal  service.  Access  to 
operator  services  is  widely  deployed 
and  used  by  a  majority  of  residential 
customers.  For  purposes  of  defining  the 
core  section  254(c)(1)  services  and 
consistent  with  the  Joint  Board's 
recommendation,  we  base  our  definition 
of  "operator  services"  on  the  definition 
the  Commission  used  to  define  the 
duties  imposed  upon  LECs  by  section 
251(b)(3),  namely,  "any  automatic  or 
live  assistance  to  a  consumer  to  arrange 
for  billing  or  completion,  or  both,  of  a 
telephone  call."  Contrary  to  the 
suggestion  of  CWA,  there  is  no  evidence 
on  the  record  to  suggest  that  automated 
systems  provide  inadequate  access  to 
operator  services  for  consumers  in 
emergency  situations.  We  also  do  not 
require  ioitial  contact  with  a  live 
operator  for  purposes  of  operator 
services  because  we  expect  that  most 
consumers  will  more  appropriately  rely 
upon  their  local  911  service  in  an 
emergency  situation.  To  the  extent  that 
access  to  operator  services  enables 
callers  to  place  collect,  third-party 
billed,  and  person-to-person  calls, 
among  other  things,  we  find  that  such 
access  may  be  essential  to  public  health 
and  is  consistent  with  the  public 
interest,  convenience,  and  necessity. 

20.  Access  to  Interexchange  Service 

We  adopt  the  Joint  Board's 
recommendation  to  include  access  to 
interexchange  service  among  the 
services  supported  by  federal  universal 
service  mechanisms.  We  conclude  that 
access  to  interexchange  service  means 
the  use  of  the  loop,  as  well  as  that 
portion  of  the  switch  that  is  paid  for  by 
the  end  user,  or  the  functional 
equivalent  of  these  network  elements  in 
the  case  of  a  wireless  carrier,  necessary 
to  access  an  interexchange  carrier's 
network.  This  decision  is  consistent 
with  the  principle  set  forth  in  section 
254(b)(3)  that  "consumers  •   •   *  should 
have  access  to  telecommunications  and 
information  services  including 
interexchange  services."  In  addition,  we 
agree  that  the  majority  of  residential 
customers  currently  have  access  to 
interexchange  service,  thus  satisfying  a 
criterion  set  forth  in  section 
254(c)(1)(B).  Access  to  interexchange 
service  also  is  widely  deployed  in 
public  telecommunications  networks  by 
telecommunications  carriers.  Further,  as 
observed  by  the  Joint  Board  and 


commenters,  access  to  interexchange 
service  is  essential  for  education,  public 
health,  and  public  safety,  particularly 
for  customers  who  live  in  rural  areas 
and  require  access  to  interexchange 
service  to  reach  medical  and  emergency 
services,  schools,  and  local  government 
offices.  For  these  reasons,  access  to 
interexchange  service  also  meets  the 
public  interest,  convenience,  and 
necessity  criterion  of  section 
254(c)(1)(D). 

21.  We  emphasize  that  universal 
service  support  will  be  available  for 
access  to  interexchange  service,  but  not 
for  the  interexchange  or  toll  service.  We 
find  that  the  record  does  not  support 
including  toll  service  among  the 
services  designated  for  support, 
although,  as  discussed  below,  we  find 
that  the  extent  to  which  rural  consumers 
must  place  toll  calls  to  reach  essential 
services  should  be  considered  when 
assessing  affordability.  Nevertheless, 
universal  service  should  not  be  limited 
only  to  "non-competitive"  services.  One 
of  the  fundamental  purposes  of 
universal  service  is  to  ensure  that  rates 
are  affordable  regardless  of  whether 
rates  are  set  by  regulatory  action  or 
through  the  competitive  marketplace. 
We  note  that  section  254(k),  which 
forbids  telecommunications  carriers 
finm  using  services  that  are  not 
competitive  to  subsidize  competitive 
services,  is  not  inconsistent  with  our 
conclusion  that  it  is  permissible  to 
support  competitive  services. 

22.  We  do  not  include  equal  access  to 
interexchange  service  among  the 
services  supported  by  universal  service 
mechanisms.  Equal  access  to 
interexchange  service  permits 
consumers  to  access  the  long-distance 
carrier  to  which  the  consumer  is 
presubscribed  by  dialing  a  1+  number. 
As  discussed  below,  including  equal 
access  to  interexchange  service  among 
the  services  supported  by  universal 
service  mechanisms  would  require  a 
Commercial  Mobile  Radio  Service 
(CMRS)  provider  to  provide  equal 
access  in  order  to  receive  universal 
service  support.  We  find  that  such  an 
outcome  would  be  contrary  to  the 
mandate  of  section  332(c)(8),  which 
prohibits  any  requirement  that  CMRS 
providers  offer  "equal  access  to 
common  carriers  for  the  provision  of  toll 
services  "  Accordingly,  we  decline  to 
include  equal  access  to  interexchange 
service  among  the  services  supported 
under  section  254(c)(1). 

23.  We  note  that  the  Commission  has 
not  required  CMRS  providers  to  provide 
dialing  parity  to  competing  providers 
under  section  251(b)(3)  because  the 
Conmiission  has  not  yet  determined  that 
any  CMRS  provider  is  a  LEC.  We  seek 


to  implement  the  universal  service 
provisions  of  section  254  in  a  manner 
that  is  not  "biased  toward  any  particular 
technologies,"  consistent  with  the  Joint 
Board's  recommendation.  In  light  of  the 
provision  of  section  332(c)(8)  stating 
that  non-LEC  CMRS  providers  are 
statutorily  exempt  fixim  providing  equal 
access  and  because  the  Commission  has 
not  determined  that  any  CMRS 
providers  should  be  considered  LECs, 
we  find  that  supporting  equal  access 
would  imdercut  local  competition  and 
reduce  consumer  choice  and,  thus, 
would  undermine  one  of  Congress' 
overriding  goals  in  adopting  the  1996 
Act.  Accordingly,  we  do  not  include 
equal  access  to  interexchange  carriers  in 
the  definition  of  universal  service  at  this 
time. 

24.  Access  to  Directory  Assistance  and 
White  Pages  Directories 

We  also  adopt  the  Joint  Board's 
recommendation  to  include  access  to 
directory  assistance,  specifically,  the 
ability  to  place  a  call  to  directory 
assistance,  among  the  core  services 
pursuant  to  section  254(c)(1).  Access  to 
directory  assistance  enabla^customers 
to  obtain  essential  information,  such  as 
the  telephone  numbers  of  government, 
business,  and  residential  subscribers. 
We  agree  that  directory  assistance  is 
used  by  a  substantial  majority  of 
residential  customers,  is  widely 
available,  is  essential  for  education, 
public  health,  and  safety,  and  is 
consistent  with  the  public  interest, 
convenience,  and  necessity. 
Accordingly,  we  conclude  that 
providing  universal  service  support  for 
access  to  directory  assistance  is 
consistent  with  the  statutory  criteria  of 
section  254(c)(1). 

25.  We  further  agree  with  the  Joint 
Board's  reconmiendation  not  to  support 
white  pages  directories  and  listings.  We 
conciu'  with  the  Joint  Board's 
determination  that  white  pages  listings 
are  not  "teleconununications  services" 
as  that  term  is  defined  in  the  Act.  As  the 
Joint  Board  recognized,  unlike  white 
pages  directories  and  listings,  access  to 
directory  assistance  is  a  functionality  of 
the  loop  and,  therefore,  is  a  service  in 
the  functional  sense. 

26.  Toll  Limitation  Services 

Additionally,  we  include  the  toll 
limitation  services  for  qualifying  low- 
income  consumers  among  those  that 
will  be  supported  pursuant  to  section 
254(c).  We  find  that  including  these 
services  within  the  supported  services  is 
essential  to  the  public  health  and  safety 
because,  as  discussed  below,  toll 
limitation  services  will  help  prevent 
subscribership  levels  for  low-income 
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consumers  from  declining.  Thus,  we 
find  that  toll  limitation  services  will 
promote  access  to  the  public  switched 
network  for  low-income  consumers  and, 
therefore,  are  in  the  public  interest, 
consistent  with  the  criteria  of  section 
254(c)(1). 

27.  Access  to  Internet  Services 

We  agree  with  the  Joint  Board's 
determination  that  Internet  access 
consists  of  more  than  one  component. 
Specifically,  we  recognize  that  Internet 
access  includes  a  network  transmission 
component,  which  is  the  connection 
over  a  LEC  network  &om  a  subscriber  to 
an  Internet  Service  Provider,  in  addition 
to  the  underlying  information  service. 
We  also  concur  with  the  Joint  Board's 
observation  that  voice  grade  access  to 
the  public  switched  network  usually 
enables  customers  to  secure  access  to  an 
Internet  Service  Provider,  and,  thus,  to 
the  Internet.  We  conclude  that  the 
information  service  component  of 
Internet  access  cannot  be  supported 
under  section  254(c)(1),  which  describes 
universal  service  as  "an  evolving  level 
of  teleconununications  services." 
FurthermoraAo  the  extent  customers 
find  that  voice  grade  access  to  the 
public  switched  network  is  inadequate 
to  provide  a  sufiicient 
telecommunications  link  to  an  Internet 
service  provider,  we  conclude  that  such 
higher  quality  access  links  should  not 
yet  be  included  among  the  services 
designated  for  support  pursuant  to 
section  254(c)(1).  We  find  that  a 
network  transmission  component  of 
Internet  access  beyond  voice  grade 
access  should  not  be  supported 
separately  from  voice  grade  access  to  the 
public  switched  network  because  the 
record  does  not  indicate  that  a 
substantial  majority  of  residential 
customers  currently  subscribe  to 
Internet  access  by  using  access  links 
that  provide  higher  quality  than  voice 
grade  access.  In  addition,  although 
access  to  Internet  services  offers  benefits 
that  contribute  to  education  and  public 
health,  we  conclude  that  it  is  not 
"^sential  to  education,  public  health, 
or  public  safety"  as  set  forth  in  section 
254(c)(1)(A).  Under  the  more  expansive 
authority  granted  in  section  254(h), 
however,  we  agree  that  supporting 
Internet  access  under  that  section  is 
consistent  with  Congress'  intent  to 
support  Internet  access  for  eligible 
schools,  libraries,  and  rural  health  care 
providers. 

28.  Other  Services 

We  conclude  that,  at  this  time,  no 
other  services  that  commenters  have 
proposed  to  include  in  the  general 
definition  of  universal  service 


substantially  meet  the  criteria  set  forth 
in  section  254(c)(1).  We  emphasize  that 
this  section  also  defines  universal 
service  as  "evolving"  and,  therefore,  as 
described  below,  the  Commission  will 
review  the  services  supported  by 
universal  service  mechanisms  no  later 
than  January  1,  2001.  In  addition,  as 
discussed  l)elow,  we  find  that  the  issues 
relating  to  the  telecommunications 
needs  of  individuals  with  disabilities, 
including  accessibility  and  affordability 
of  services,  will  be  addressed  in  the 
context  of  the  Commission's 
implementation  of  section  255. 

29.  We  are  mindful  of  the  concern 
expressed  by  commenters  that  an  overly 
broad  definition  of  universal  service 
might  have  the  unintended  effect  of 
creating  a  barrier  to  entry  for  some 
carriers  because  carriers  must  provide 
each  of  the  core  services  in  order  to  be 
eligible  for  universal  service  support. 
We  concur  with  the  Joint  Board's 
conclusion  that  conditioning  a  carrier's 
eligibility  for  support  upon  its  provision 
of  the  core  services  will  not  impose  an 
anti-competitive  barrier  to  entry.  We 
note  that  other  services  proposed  by 
commenters,  at  a  later  time,  may 
become  more  widely  deployed  than 
they  are  at  present,  or  otherwise  satisfy 
the  statutory  criteria  by  which  we  and 
the  Joint  Board  are  guided. 

30.  Feasibility  of  Providing  Designated 
Service 

We  conclude  that  eligible  carriers 
must  provide  each  of  the  designated 
services  in  order  to  receive  universal 
service  support.  In  three  limited 
instances,  however,  we  conclude  that 
the  public  interest  requires  that  we 
allow  a  reasonable  period  during  which 
otherwise  eligible  carriers  may  complete 
network  upgrades  required  for  them  to 
begin  offering  certain  services  that  they 
are  currently  incapable  of  providing. 
Given  the  Joint  Board's  finding  that  not 
all  incumbent  carriers  are  currently  able 
to  offer  single-party  service,  we  find  that 
excluding  such  carriers  from  eligibility 
for  universal  service  support  might 
leave  some  service  areas  without  an 
eligible  carrier,  especially  in  areas 
where  there  currently  is  no  evidence  of 
competitive  entry.  Therefore,  as  to 
single-party  service,  we  will  permit  state 
commissions,  upon  a  finding  of 
"exceptional  circumstances,"  to  grant 
an  otherwise  eligible  carrier's  request 
that,  for  a  designated  period,  the  carrier 
will  receive  universal  service  support 
while  it  completes  the  specified 
network  upgrades  necessary  to  provide 
single-party  service.  This  is  consistent 
with  the  Joint  Board's  recommendation 
that  state  commissions  be  permitted  to 
grant  requests  by  otherwise  eligible 


carriers  for  a  period  to  make  necessary  ■> 
upgrades  if  they  currently  are  unable  to 
provide  single-party  service. 

31.  We  conclude,  consistent  with  the 
Joint  Board's  finding  that  some  carriers 
are  not  currently  capable  of  providing 
access  to  E911  service,  that  it  may  be 
warranted  to  provide  universal  service 
support  to  carriers  that  are  not  required 
under  Commission  rules  to  provide 
E911  service  and  to  carriers  that  are 
completing  the  network  upgrades 
required  for  them  to  provide  access  to 
E911  service.  Access  to  E911  will  be 
supported  only  to  the  extent  that  the 
relevant  locality  has  implemented  E911 
service.  If  the  relevant  locality  has  not 
implemented  E911  service,  otherwise 
eligible  carriers  that  are  covered  by  the 
Commission's  Wireless  E91 1  Decision 
are  not  required  to  provide  such  access 
at  this  time  to  qualify  for  universal 
service  support.  Even  in  cases  in  which 
the  locality  has  implemented  E91 1 
service,  some  wireless  carriers  are  not 
currently  capable  of  providing  access  to 
E911  service.  Although  we  have 
directed  cellular,  broadband  PCS,  and 
certain  SMR  carriers  to  provide  access 
to  E911  service,  we  set  a  five-year 
period  during  which  these  carriers  must 
make  the  technical  upgrades  necessary 
to  offer  access  to  E911  service. 
Consequently,  requiring  carriers  to 
provide  access  to  E911  service  at  this 
time  may  prevent  many  wireless  carriers 
from  receiving  universal  service  support 
during  the  period  that  we  have  already 
determined  to  be  appropriate  for 
wireless  carriers  to  complete 
preparations  for  their  offering  E911 
service.  We  find  that  this  would  be 
contrary  to  the  principle  that  universal 
service  policies  and  rules  be 
competitively  neutral.  In  light  of  these 
considerations,  we  will  make  some 
accommodation  during  the  period  in 
which  these  carriers  are  upgrading  their 
systems. 

32.  The  Joint  Board  envisioned 
granting  a  period  to  make  upgrades 
while  still  receiving  support  only  if  a 
carrier  could  meet  a  "heavy  burden  that 
such  a  *   •   *  period  is  necessary  and  in 
the  public  interest"  and  if  "exceptional 
circumstances"  warranted  the  granting 
of  support  during  that  period.  We  find 
that  the  Joint  Board's  recommendation 
provides  a  reasoned  and  reasonable 
approach  to  ensuring  access  to  single- 
party  service  while,  at  the  same  time, 
recognizing  that  "exceptional 
circumstances"  may  prevent  certain 
carriers  serving  rural  areas  from  offering 
single-party  service.  We  conclude  that 
this  approach  also  makes  sense  in  the 
context  of  toll  limitation  service  and 
access  to  E911  when  a  locality  has 
implemented  E911  service.  Accordingly, 
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we  conclude  that  a  carrier  that  is 
otherwise  eligible  to  receive  universal 
service  support  but  is  currently 
incapable  of  providing  single-party 
service,  toll  limitation  service,  or  access 
to  E91 1  in  the  case  where  the  locality 
has  implemented  E911  service  may,  if  it 
provides  each  of  the  other  designated 
services,  petition  its  state  commission 
for  permission  to  receive  universal 
service  support  for  the  designated 
period  during  which  it  is  completing  the 
network  upgrades  required  so  that  it  can 
offer  these  services.  A  carrier  that  is 
incapable  of  offering  one  or  more  of 
these  three  speciBc  universal  services 
must  demonstrate  to  the  state 
commission  that  "exceptional 
circumstances"  exist  with  respect  to 
each  service  for  which  the  carrier 
desires  a  grant  of  additional  time  to 
make  network  upgrades. 

33.  We  emphasize  that  this  relief 
shoidd  be  granted  only  upon  a  finding 
that  "exceptional  circiunstances" 
prevent  an  otherwise  eligible  carrier 
from  providing  single-party  service,  toll 
limitation,  or  access  to  E911  when  the 
locality  has  implemented  E91 1  service. 
A  carrier  can  show  that  exceptional 
circumstances  exist  if  individualized 
hardship  or  inequity  warrants  a  grant  of 
additional  time  to  comply  with  the 
general  requirement  that  eligible  carriers 
must  provide  single-party  service,  toll 
limitation  service,  and  access  to  E911 
when  the  locality  has  implemented 
E911  service  and  that  a  grant  of 
additional  time  to  comply  with  these 
requirements  would  better  serve  the 
public  interest  than  strict  adherence  to 
the  general  requirement  that  an  eligible 
telecommunications  carrier  must  be  able 
to  provide  these  services  to  receive 
universal  service  support.  The  period 
during  which  a  carrier  could  receive 
support  while  still  completing  essential 
upgrades  should  extend  only  as  long  as 
the  relevant  state  commission  finds  that 
"exceptional  circumstances"  exist  and 
should  not  extend  beyond  the  time  that 
the  state  conmiission  deems  necessary 
to  complete  network  upgrades.  We 
conclude  that  this  is  consistent  with  the 
intent  of  section  214(e)  because  it  will 
ensure  that  ultimately  all  eligible 
telecommunications  carriers  offer  all  of 
the  services  designated  for  universal 
service  support. 

34.  We  recognize  that  some  state 
commissions  already  may  have 
mandated  single-party  service  for 
telecommunications  service  providers 
serving  their  jurisdictions.  If  a  state 
commission  has  adopted  a  timetable  by 
which  carriers  must  offer  single-party 
service,  a  carrier  may  rely  upon  that 
previously  established  timetable  and 
need  not  request  another  transition 


period  for  federal  universal  service 
purposes.  Specifically,  where  a  state  has 
ordered  a  carrier  to  provide  single-party 
service  within  a  specified  period 
pursuant  to  a  state  order  that  precedes 
the  release  date  of  this  Order,  the  carrier 
may  rely  upon  the  timetable  established 
in  that  order  and  receive  universal 
service  support  for  the  duration  of  that 
period. 

35.  Extent  of  Universal  Service 

The  Joint  Board  recommended  that 
support  for  designated  services  be 
limited  to  those  carried  on  a  single 
connection  to  a  subscriber's  primary 
residence  and  to  businesses  with  only  a 
single  connection.  In  light  of  our 
determination,  however,  to  adopt  a 
modified  version  of  the  existing 
universal  service  support  system  for 
high  cost  areas,  we  conclude,  consistent 
with  the  proposal  of  the  state  Joint 
Board  members,  that  all  residential  and 
business  connections  in  high  cost  areas 
that  currently  receive  high  cost  support 
should  continue  to  be  supported  for  the 
periods  set  forth  below.  For  rural 
telephone  companies  this  means  that 
both  multiple  business  connections  and 
multiple  residential  connections  will 
continue  to  receive  universal  service 
support  at  least  until  January  1,  2001. 
We  intend,  however,  to  continue  to 
evaluate  the  Joint  Board's 
recommendation  to  limit  support  for 
primary  residential  coimections  and 
businesses  with  a  single  coimection  as 
we  further  develop  a  means  of  precisely 
calculating  the  forward-looking 
economic  cost  of  providing  universal 
service  in  areas  currently  served  by  non- 
rural  telephone  companies.  As  we 
determine  how  to  calculate  forward- 
looking  economic  cost,  or  as  states  do  so 
in  state-conducted  cost  studies,  we 
necessarily  will  examine  the  forward- 
looking  economic  cost  of  supporting 
additional  residential  connections  or 
multiple  connection  businesses. 
Depending  on  how  we  determine  the 
forward-looking  economic  cost  of  the 
primary  residential  connection,  for 
example,  there  may  be  little  incremental 
cost  to  additional  residential 
connections.  In  that  case,  for  instance, 
there  would  be  no  need  to  support 
additional  residential  connections.  We 
will  consider  the  forward-looking  cost 
of  supporting  designated  services 
provided  to  multiple-coimection 
businesses  as  well.  We  recognize  the 
arguments  raised  by  the  several  parties 
that  commented  on  this  aspect  of  the 
Joint  Board's  recommendation,  but  we 
do  not  address  the  merits  of  these 
arguments  at  this  time.  We  intend  to 
examine  the  record  on  this  issue  in  our 


FNRPM  on  a  forward-looking  economic 
cost  methodology. 

36.  Quality  of  Service 

We  concur  with  the  Joint  Board's 
recommendation  against  the 
establishment  of  federal  technical 
standards  as  a  condition  to  receiving 
universal  service  support.  Further,  we 
agree  with  the  Joint  Board  that  the 
Commission  should  not  adopt  service 
quality  standards  "beyond  the  basic 
capabilities  that  carriers  receiving 
universal  service  support  must 
provide."  Section  254(b)(1)  establishes 
availability  of  quality  services  as  one  of 
the  guiding  principles  of  universal 
service,  but,  contrary  to  CWA's 
characterization  of  this  section  as  a 
statutory  requirement,  section  254(b)(lJ 
does  not  mandate  specific  measures 
designed  to  ensure  service  quality. 
Rather,  section  254(b)  sets  forth  the 
statutory  principles  that  the  Joint  Board 
considered  when  making  its 
recommendations  and,  similarly,  must 
guide  the  Commission  as  it  implements 
section  254. 

37.  Based  on  the  Joint  Board's 
recommendation  that  the  Commission 
not  establish  federal  technical  standards 
as  a  condition  to  receiving  universal 
service  support,  we  conclude  that  the 
Commission  should  rely  upon  existing 
data,  rather  than  specific  standards,  to 
monitor  service  quality  at  this  time. 
Several  states  currently  have  service 
quality  reporting  requirements  in  place 
for  carriers  serving  their  jurisdictions. 
We  find,  consistent  with  the  Joint 
Board's  recommendation,  that  imposing 
additional  requirements  at  the  federal 
level  would  largely  duplicate  states' 
efforts.  In  addition,  imposing  federal 
service  quality  reporting  requirements 
could  be  overly  burdensome  for  carriers, 
particularly  small  teleconununications 
providers  that  may  lack  the  resoiut^s 
and  staff  needed  to  prepare  and  submit 
the  necessary  data.  For  this  reason,  we 
also  decline  to  expand,  solely  for 
universal  service  purposes,  the  category 
of  telecommunications  providers 
required  to  file  ARMIS  service  quality 
and  infrastructure  reporting  data. 
Currently,  ARMIS  filing  requirements 
apply  to  carriers  subject  to  price  cap 
regulation  that  collectively  serve  95 
percent  of  access  lines.  We  will  not 
extend  ARMIS  reporting  requirements 
to  all  carriers  because  we  find  that 
additional  reporting  requirements 
would  impose  the  greatest  burdens  on 
small  telecommunications  companies.' 

38.  We  will  rely  upon  service  quality 
data  provided  by  the  states  in 
combination  with  those  data  that  the 
Commission  already  gathers  from  price 
cap  carriers  through  existing  data 
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collection  mechanisms  in  order  to 
monitor  service  quality  trends.  We 
concur  with  the  Joint  Board's 
recommendation  that  state  commissions 
share  with  the  Commission,  to  the 
extent  carriers  provide  such  data, 
information  regarding,  for  example,  the 
number  and  type  of  service  quality 
complaints  filed  with  state  agencies.  We 
encourage  state  commissions  to  submit 
to  the  Commission  the  service  quality 
data  they  receive  from  their 
telecommunications  carriers. 

39.  We  conclude  that  states  may  adopt 
and  enforce  service  quality  rules  that  are 
competitively  neutral,  pursuant  to 
section  253(b),  and  that  are  not 
otherwise  inconsistent  with  rules 
adopted  herein.  We  concur  with 
commenters  that  favor  state 
implementation  of  carrier  performance 
standards.  Relying  on  data  compiled  by 
the  National  Association  of  Regulatory 
Utilities  Commissioners,  we  note  that  40 
states  and  the  District  of  Columbia  have 
service  quality  standards  in  place  for 
telecommunications  companies. 
Because  most  states  have  established 
mechanisms  designed  to  ensure  service 
quality  in  their  jurisdictions,  we  find 
that  additional  efforts  undertaken  at  the 
federal  level  would  be  largely 
redundant.  We  conclude  that  state- 
imposed  measures  to  monitor  and 
enforce  servffce  quality  standards  will 
help  "ensure  the  continued  quality  of 
telecommunications  services,  and 
safeguard  the  rights  of  consumers," 
consistent  with  section  253(b).  In  light 
of  the  existing  state  mechanisms 
designed  to  promote  service  quality,  we 
conclude  that  state  commissions  are  the 
appropriate  fora  for  resolving 
consumers'  specific  grievances 
regarding  service  quality. 

40.  We  agree  with  the  Joint  Board's 
conclusion  that,  to  the  extent  the  Joint 
Board  recommended,  and  we  adopt, 
specific  definitions  of  the  services 
designated  for  support,  these  basic 
capabilities  establish  minimum  levels  of 
service  that  carriers  must  provide  in 
order  to  receive  support.  For  example, 
we  conclude  above  that  voice  grade 
access  to  the  public  switched  network 
should  occur  in  the  frequency  range 
between  approximately  500  Hertz  and 
4,000  Hertz  for  a  bandwidth  of 
approximately  3,500  Hertz.  Although 
not  a  service  quality  standard  per  se, 
this  requirement  will  ensure  that  all 
consumers  served  by  eligible  carriers 
receive  some  minimum  standard  of 
service. 

41.  Reviewing  the  Definition  of 
Universal  Service 

The  Commission  shall  convene  a  Joint 
Board  no  later  than  January  1.  2001.  to 


revisit  the  definition  of  universal 
service,  as  section  254(c)(2)  anticipates. 
In  addition  to  relying  upon  existing  data 
collection  mechanisms,  such  as  ARMIS 
reports,  the  Commission  will  conduct 
any  surveys  or  statistical  analysis  that 
may  be  necessary  to  make  the 
evaluations  required  by  section 
254(c)(1)  to  change  the  definition  of 
universal  service. 

A£fordability 

42.  We  agree  with  and  adopt  the  Joint 
Board's  finding  that  the  definition  of 
affordability  contains  both  an  absolute 
component  ("to  have  enough  or  the 
means  for"),  which  takes  into  account 
an  individual's  means  to  subscribe  to 
universal  service,  and  a  relative 
component  ("to  bear  the  cost  of  without 
serious  detriment"),  which  takes  into 
account  whether  consumers  are 
spending  a  disproportionate  amount  of 
their  income  on  telephone  service.  We 
adopt  the  recommendation  that  a 
determination  of  affordability  take  into 
consideration  both  rate  levels  and  non- 
rate  factors,  such  as  consumer  income 
levels,  that  can  be  used  to  assess  the 
financial  burden  subscribing  to 
universal  service  places  on  consumers. 

43.  Subscribership  Levels 

We  also  concur  in  the  Joint  Board's 
finding  that  subscribership  levels 
provide  relevant  information  regarding 
whether  consumers  have  the  means  to 
subscribe  to  universal  service  and,  thus, 
represent  an  important  tool  in 
evaluating  the  affordability  of  rates. 
Based  on  recent  nationwide 
subscribership  data,  the  Joint  Board 
judged  that  existing  local  rates  are 
generally  affordable.  We  find  that  recent 
subscribership  data,  indicating  that  94.2 
percent  of  all  American  households 
subscribed  to  telephone  service  in  1996, 
and  the  record  in  this  proceeding  are 
consistent  with  the  Joint  Board's 
determination.  We  recognize  that 
affordable  rates  are  essential  to  inducing 
consumers  to  subscribe  to  telephone 
service,  and  also  that  increasing  the 
number  of  people  connected  to  the 
network  increases  the  value  of  the 
telecommunications  network.  Further, 
we  note  that  insular  areas  generally 
have  subscribership  levels  that  are 
lower  than  the  national  average,  largely 
as  a  result  of  income  disparity, 
compounded  by  the  unique  challenges 
these  areas  face  by  virtue  of  their 
locations. 

44.  We  also  agree  with  the  Joint  Board 
that  subscribership  levels  are  not 
dispositive  of  the  issue  of  whether  rates 
are  affordable.  As  the  Joint  Board 
concluded,  subscribership  levels  do  not 
address  the  second  component  of 


affordability,  namely,  whether  paying 
the  rates  charged  for  services  imposes  a 
hardship  for  those  who  subscribe. 
Accordingly,  we  conclude  that  the 
Commission  and  states  should  use 
subscribership  levels,  in  conjunction 
with  rate  levels  and  certain  other  non- 
rate  factors,  to  identify  those  areas  in 
which  the  services  designated  for 
support  may  not  be  affordable. 

45.  Non-Rate  Factors 

The  record  demonstrates  that  various 
other  non-rate  factors  affect  a 
consumer's  ability  to  afford  telephone 
service.  We  agree  that  the  size  of  a 
customer's  local  calling  area  is  one 
factor  to  consider  when  assessing 
affordability.  Specifically,  we  concur 
with  the  Joint  Board's  finding  that  the 
scope  of  the  local  calling  area  "directly 
and  significantly  impacts  affordability," 
and,  thus,  should  be  a  factor  to  be 
weighed  when  determining  the 
affordability  of  rates.  We  further  agree 
with  the  Joint  Board  that  an 
examination  that  would  focus  solely  on 
the  number  of  subscribers  to  which  one 
has  access  for  local  service  in  a  local 
calling  area  would  be  insufficient. 
Instead,  a  determination  that  the  calling 
area  reflects  the  pertinent  "community 
of  interest,"  allowing  subscribers  to  call 
hospitals,  schools,  and  other  essential 
services  without  incurring  a  toll  charge, 
is  appropriate.  In  reaching  this 
conclusion,  we  agree  with  commenters 
that  affordability  is  affected  by  the 
amount  of  toll  charges  a  consumer 
incurs  to  contact  essential  service 
providers  such  as  hospitals,  schools, 
and  government  offices  that  are  located 
outside  of  the  consumer's  local  calling 
area.  Toll  charges  can  greatly  increase  a 
consumer's  expenditure  on 
telecommunications  services,  mitigating 
the  benefits  of  universal  service  support. 
In  addition,  rural  consumers  who  must 
place  toll  calls  to  contact  essential 
services  that  urban  consumers  may 
reach  by  placing  a  local  call  cannot  be 
said  to  pay  "reasonably  comparable" 
rates  for  local  telephone  service  when 
the  base  rates  of  the  service  are  the  same 
in  both  areas.  Thus,  we  find  that  a 
determination  of  rate  affordability 
should  consider  the  range  of  a 
subscriber's  local  calling  area, 
particularly  whether  the  subscriber 
must  incur  toll  charges  to  contact 
essential  public  service  providers. 

46.  In  addition,  we  agree  with  the 
Joint  Board  that  consumer  income  levels 
should  be  among  the  factors  considered 
when  assessing  rate  affordability.  We 
concur  with  the  Joint  Board's  finding 
that  a  nexus  exists  between  income 
level  and  the  ability  to  afford  universal 
service.  A  rate  that  is  affordable  to 
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affluent  customers  may  not  be 
affordable  to  lower-income  customers. 
In  light  of  the  significant  disparity  in 
income  levels  throughout  the  country, 
per-capita  income  of  a  local  or  regional 
area,  and  not  a  national  median,  should 
be  considered  in  determining 
affordability.  As  the  Joint  Board 
concluded,  determining  affordability 
based  on  a  percentage  of  the  national 
median  income  would  be  inequitable 
because  of  the  significant  disparities  in 
income  levels  across  the  country. 
Specifically,  we  agree  that  such  a 
standard  would  tend  to  overestimate  the 
price  at  which  services  are  affordable 
when  applied  to  a  service  area  where 
income  level  is  significantly  below  the 
national  median.  Accordingly,  we 
decline  to  adopt  proposals  to  establish 
nationwide  standards  for  measuring  the 
impact  of  customer  income  levels  on 
affordability. 

47.  We  also  agree  with  the  Joint  Board 
that  cost  of  living  and  population 
density  affect  rate  affordability.  Like 
income  levels,  cost  of  living  affects  how 
much  a  consumer  can  afford  to  pay  for 
universal  services.  The  size  of  a 
consumer's  calling  area,  which  tends  to 
be  smaller  in  areas  with  low  population 
density,  affects  affordability.  In 
addition,  given  that  cost  of  living  and 
population  density,  like  income  levels, 
are  factors  that  vary  across  local  or 
regional  areas,  we  find  that  these  factors 
should  be  considered  by  region  or 
locality. 

48.  Finally,  we  agree  with  and  adopt 
the  Joint  Board's  finding  that  legitimate 
local  variations  in  rate  design  may  affect 
affordability.  Such  variations  include 
the  proportion  of  fixed  costs  allocated 
between  local  services  and  intrastate  toll 
services;  proportions  of  local  service 
revenue  derived  from  per-minute 
charges  and  monthly  recurring  charges; 
and  the  imposition  of  mileage  charges  to 
recover  additional  revenues  from 
customers  located  a  significant  distance 
from  the  wire  center.  We  find  that 
states,  by  virtue  of  thefr  local  rate- 
setting  authority,  are  best  qualified  to 
assess  these  factors  in  the  context  of 
considering  rate  affordability. 

49.  Determining  Rate  Affordability 

We  agree  with  the  Joint  Board  that 
states  should  exercise  initial 
responsibility,  consistent  with  the 
standards  set  forth  above,  for 
determining  the  affordability  of  rates. 
We  further  concur  with  the  Joint  Board's 
conclusion  that  state  commissions,  by 
virtue  of  their  rate-setting  roles,  are  the 
appropriate  fora  for  consumers  wishing 
to  challenge  the  affordability  of 
intrastate  rates  for  both  local  and  toll 
services.  The  unique  characteristics  of 


each  jurisdiction  render  the  states  better 
suited  than  the  Commission  to«iake 
determinations  regarding  rate 
affordability.  Each  of  the  factors 
proposed  by  parties  and  endorsed  by  the 
Joint  Board  with  the  exception  of 
subscribership  levels — namely,  local 
calling  area  size,  income  levels,  cost  of 
living,  and  population  density — 
represents  data  that  state  regulators,  as 
opposed  to  the  Commission,  are  best 
situated  to  obtain  and  analyze. 

50.  As  the  Joint  Board  recommended, 
the  Commission  will  work  in  concert 
with  states  and  U.S.  territories  and 
possessions  informally  to  address 
instances  of  low  or  declining 
subscribership  levels.  Such  informal 
cooperation  may  consist  of  sharing  data 
or  conducting  joint  inquiries  in  an 
attempt  to  determine  the  cause  of  low  or 
declining  subscribership  rates  in  a  given 
state,  or  providing  other  assistance 
requested  by  a  state.  We  will  defer  to  the 
states  for  guidance  on  how  best  to 
implement  federal-state  collaborative 
efforts  to  ensure  affordability.  We  find 
that  this  dual  approach  in  which  both 
the  states  and  the  Commission  play 
significant  roles  in  ensuring 
affordability  is  consistent  with  the 
statutory  mandate  embodied  in  section 
254(i). 

51.  In  addition,  where  "necessary  and 
appropriate,"  the  Commission,  working 
with  the  affected  state  or  U.S.  territory 
or  possession,  will  open  an  inquiry  to 
take  such  action  as  is  necessary  to  fulfill 
the  requirements  of  section  254.  We 
conclude  that  such  action  is  warranted 
with  respect  to  insular  areas.  The  record 
indicates  that  subscribership  levels  in 
insular  areas  are  particularly  low. 
Accordingly,  we  will  issue  a  Public 
Notice  to  solicit  further  comment  on  the 
factors  that  contribute  to  the  low 
subscribership  levels  that  currently  exist 
in  insular  areas,  and  to  examine  ways  to 
improve  subscribership  in  these  areas. 

52.  Some  commenters  have  suggested 
that  the  Commission  provide  universal 
service  support  for  rates  that  are  found 
to  be  unaffordable  or  where 
subscribership  levels  decline  from 
current  levels.  We  agree  that,  if 
subscribership  levels  begin  to  drop 
significantly  from  current  levels,  we 
may  need  to  take  further  action.  Among 
the  benefits  subscribership  brings  to 
individuals  is  access  to  essential 
services,  such  as  emergency  service 
providers,  and  access  to  entities  such  as 
schools,  health  care  facilities  and  local 
govenunents.  In  addition,  subscribers 
enjoy  the  increased  value  of  the 
telephone  network,  i.e.,  the  large 
numbers  of  people  who  can  be  reached 
via  the  network,  that  results  from  high 
subscribership  levels.  We  agree  with 


Puerto  Rico  Tel.  Co.  that,  because  the 
Puerto  Rico  subscribership  level 
remains  significantly  below  the  national 
average,  it  is  not  appropriate  to  delay 
action  until  a  subscribership  level  that 
is  already  low  declines  further.  As 
discussed  above,  we  find  that  further 
action  is  warranted  with  respect  to 
insular  areas. 

53.  In  addition,  we  will  continue 
actively  to  monitor  subscribership 
across  a  wide  variety  of  income  levels 
and  demographic  groups  and  encourage 
states  to  do  likewise.  The  Commission 
currently  uses  Census  Bureau  data  to 
publish  reports  that  illustrate 
subscribership  trends  among 
households,  including  subscribership  by 
state,  as  well  as  nationwide 
subscribership  rates  by  categories 
including  income  level,  race,  and  age  of 
household  members,  and  household 
size.  We  find  that  any  response  to  a 
decline  in  subscribership  revealed  by 
our  analysis  of  the  relevant  data  should 
be  tailored  to  those  who  need  assistance 
to  stay  connected  to  the  network. 

54.  We  concur  with  the  Joint  Board's 
recommendation  to  implement  a 
national  benchmark  to  calculate  the 
amount  of  support  eligible 
telecommunications  carriers  will 
receive  for  serving  rural,  insular,  and 
high  cost  areas.  The  Joint  Board 
declined  to  establish  a  benchmark  based 
on  income  or  subscribership  and 
specifically  did  not  equate  the 
benchmark  support  levels  with 
affordability.  We  agree.  Setting  the  rural, 
insular  and  high  cost  support 
benchmark  based  on  income  and 
subscribership  would  fail  to  target 
universal  service  assistance  and  could 
therefore  needlessly  increase  the 
amount  of  universal  service  support. 
Recent  data  show  that  telephone 
subscribership  was  96.2  percent  in  1996 
for  households  with  annual  incomes  of 
at  least  $15,175  and  85.4  percent  for 
households  with  aimual  incomes  below 
$15,175.  The  Joint  Board  concluded 
that,  because  telephone  penetration 
declines  significantly  for  low-income 
households,  the  impact  of  household 
income  is  more  appropriately  addressed 
through  programs  designed  to  help  low- 
income  households  obtain  and  retain 
telephone  service,  rather  than  as  part  of 
the  high  cost  support  mechanism. 
Accordingly,  we  adopt  the  Joint  Board's 
recommendation  to  channel  support 
designed  to  assist  low-income 
consumers  through  the  Lifeline  and 
Link  Up  programs,  rather  than  through 
the  hi^  cost  support  methodology. 
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Carriers  Eligible  for  Universal  Service 
Support 

55.  Adoption  of  Section  214(e)(1) 
Criteria 

Consistent  with  the  Joint  Board's 
recommendation,  we  adopt  the  statutory 
criteria  contained  in  section  214(e)(1)  as 
the  rules  for  determining  whether  a 
telecommunications  carrier  is  eligible  to 
receive  universal  service  support. 
Pursuant  to  those  criteria,  only  a 
common  carrier  may  be  designated  as  an 
eligible  telecommunications  carrier,  and 
therefore  may  receive  universal  service 
support.  In  addition,  each  eligible 
carrier  must,  throughout  its  service  area: 
(1)  Offer  the  services  that  are  supported 
by  federal  universal  service  support 
mechanisms  under  section  254(c);  (2) 
offer  such  services  using  its  own 
facilities  or  a  combination  of  its  own 
fiacilities  and  resale  of  another  carrier's 
services,  including  the  services  offered 
by  another  eligible  telecommunications 
carrier;  and  (3)  advertise  the  availability 
of  and  charges  for  such  services  using 
media  of  general  distribution. 

56.  Statutory  Construction  of  Section 
214(e) 

We  conclude  that  section  214(e)(2) 
does  not  permit  the  Commission  or  the 
states  to  adopt  additional  criteria  for 
designation  as  an  eligible 
telecommunications  carrier.  As  noted  by 
the  Joint  Board,  "section  214 
contemplates  that  any 
telecommunications  carrier  that  meets 
the  eligibility  criteria  of  section 
214(e)(1)  shall  be  eligible  to  receive 
universal  service  support."  Section 
214(e)(2)  states  that  "(a)  state 
commission  shall  *   •   •  designate  a 
common  carrier  that  meets  the 
requirements  of  paragraph  (1)  as  an 
eligible  telecommunications  carrier 
*   *   *."  Section  214(e)(2)  further  sUtes 
that"*   *   *  the  State  commission  may, 
in  the  case  of  an  area  served  by  a  rural 
telephone  company,  and  shall,  in  the 
case  of  all  other  areas,  designate  more 
than  one  common  carrier  as  an  eligible 
telecommunications  carrier  for  a  service 
area  designated  by  the  State 
commission,  so  long  as  each  additional 
requesting  carrier  meets  the 
requirements  of  paragraph  (1)."  Read 
together,  we  find  that  these  provisions 
dictate  that  a  state  commission  must 
designate  a  common  carrier  as  an 
eligible  carrier  if  it  determines  that  the 
carrier  has  met  the  requirements  of 
section  214(e)(1).  Consistent  with  the 
Joint  Board's  finding,  the  discretion 
afforded  a  state  conunission  under 
section  214(e)(2)  is  the  discretion  to 
decline  to  designate  more  than  one 
eligible  carrier  in  an  area  that  is  served 


by  a  rural  telephone  company;  in  that 
context,  tlte  state  conunission  must 
determine  whether  the  designation  of  an 
additional  eligible  carrier  is  in  the 
public  interest.  The  statute  does  not 
permit  this  Commission  or  a  state 
commission  to  supplement  the  section 
214(e)(1)  criteria  that  govern  a  carrier's 
eligibility  to  receive  federal  universal 
service  support. 

57.  In  addition,  state  discretion  is 
further  limited  by  section  253:  A  state's 
refusal  to  designate  an  additional 
eligible  carrier  on  grounds  other  than 
the  criteria  in  section  214(e)  could 
"prohibit  or  have  the  effect  of 
prohibiting  the  ability  of  any  entity  to 
provide  any  interstate  or  intrastate 
telecommunications  service"  and  may 
not  be  "necessary  to  preserve  universal 
service."  Accordingly,  we  conclude  that 
the  section  253  precludes  states  from 
imposing  additional  prerequisites  for 
designation  as  an  eligible 
telecommunications  carrier.  Although 
section  214(e)  precludes  states  from 
imposing  additional  eligibility  criteria, 
it  does  not  preclude  states  from 
imposing  requirements  on  carriers 
within  their  jurisdictions,  if  these 
requirements  are  luirelated  to  a  carrier's 
eligibility  to  receive  federal  universal 
service  support  and  are  otherwise 
consistent  with  federal  statutory 
requirements.  Further,  section  214(e) 
does  not  prohibit  a  state  from 
establishing  criteria  for  designation  of 
eligible  carriers  in  connection  with  the 
operation  of  that  state's  universal 
service  mechanism,  consistent  with 
section  254(f). 

58.  Consistent  with  the  findings  we 
make  above,  we  disagree  with  GTE's 
assertion  that  the  use  of  the  phrases  "a 
carrier  that  receives  such  support"  and 
"any  such  support  *   *   *"  instead  of  the 
phrase  "such  eligible  carrier"  in  section 
254(e)  indicates  that  Congress  intended 
to  require  carriers  to  meet  criteria  in 
addition  to  the  eligibility  criteria  in 
section  214(e).  We  conclude  that  the 
quoted  language  indicates  only  that  a 
carrier  is  not  entitled  automatically  to 
receive  universal  service  support  once 
designated  as  an  eligible 
telecommunications  carrier. 

59.  The  terms  of  section  214(e)  do  not 
allow  us  to  alter  an  eligible  carrier's 
duty  to  serve  an  entire  service  area. 
Consequently,  we  cannot  modify  the 
requirements  of  section  214(e)  for 
carriers  whose  technology  limits  their 
ability  to  provide  service  throughout  a 
state-defined  service  area.  We  note, 
however,  that  any  carrier  may,  for 
example,  use  resale  to  supplement  its 
facilities-based  offerings  in  any  given 
service  area. 


60.  Additional  Obligations  as  a 
Condition  of  Eligibility 

We  reject  proposals  to  impose 
additional  obligations  as  a  condition  of 
being  designated  an  eligible 
telecommunications  carrier  pursuant  to 
section  214(e)  because  section  214(e) 
does  not  grant  the  Conmiission 
authority  to  impose  additional 
eligibility  criteria. 

61.  We  emphasize  that,  even  if  we  had 
the  legal  authority  to  impose  additional 
obligations  as  a  condition  of  being 
designated  an  eligible 
telecommunications  carrier,  we  agree 
with  the  Joint  Board  that  these 
additional  criteria  are  unnecessary  to 
protect  against  unreasonable  practices 
by  other  carriers.  As  the  Joint  Board 
explained,  section  214(e)  prevents 
eligible  carriers  from  attracting  only  the 
most  desirable  customers  by  limiting 
eligibility  to  common  carriers  and  by 
requiring  eligible  carriers  to  offer  the 
supported  services  and  advertise  the 
availability  of  these  services 
"throughout  the  service  area." 

62.  We  further  conclude  that  adopting 
the  eligibility  criteria  imposed  by  the 
statute  without  elaboration  is  consistent 
with  the  Joint  Board's  recommended 
principle  of  competitive  neutrality 
because,  once  the  forward-looking  and 
more  precisely  targeted  high  cost 
methodology  is  in  place,  all  carriers  will 
receive  comparable  support  for 
performing  comparable  functions. 
Several  ILECs  assert  that  the  Joint 
Board's  recommendation  not  to  impose 
additional  criteria  is  in  conflict  with  its 
recommended  principle  of  competitive 
neutrality  because  some  carriers,  such 
as  those  subject  to  COLR  obligations  or 
service  quality  regulation,  perform  more 
burdensome  and  costly  functions  than 
other  carriers  that  are  eligible  for  the 
same  amount  of  compensation.  The 
statute  itself,  however,  imposes 
obligations  on  ILECs  that  are  greater 
than  those  imposed  on  other  carriers, 
yet  section  254  does  not  limit  eligible 
telecommunications  carrier  designation 
only  to  those  carriers  that  assume  the 
responsibilities  of  ILECs.  We  find  that 
the  imposition  of  additional  criteria,  to 
the  extent  that  they  would  preclude 
some  carriers  from  being  designated 
eligible  pursuant  to  section  214(e), 
would  violate  the  principle  of 
competitive  neutrality. 

63.  Treatment  of  Particular  Classes  of 
Carriers 

We  agree  with  the  Joint  Board's 
recommendation  that  any 
telecommunications  carrier  using  any 
technology,  including  wireless 
technology,  is  eligible  to  receive 
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universal  service  support  if  it  meets  the 
criteria  under  section  214(e)(1).  We 
agree  that  any  wholesale  exclusion  of  a 
class  of  carriers  by  the  Commission 
would  be  inconsistent  with  the  language 
of  the  statute  and  the  pro-competitive 
goals  of  the  1996  Act.  The  treatment 
granted  to  certain  wireless  carriers 
under  section  332(c)(3)(A)  does  not 
allow  states  to  deny  wireless  carriers 
eligible  status.  We  also  agree  that  non- 
ILECs  and  carriers  subject  to  price  cap 
regulation  should  be  eligible  for 
support.  We  agree  with  the  Joint  Board 
that  price  cap  regulation  is  an  important 
tool  for  smoothing  the  transition  to 
competition  and  that  its  use  should  not 
foreclose  price  cap  companies  from 
receiving  universal  service  support  We 
find  that  requiring  price  cap  carriers  to 
cover  their  costs  of  providing  universal 
service  through  internal  cross-subsidies 
would  violate  the  statutory  directive 
that  support  for  imiversal  service  be 
"explicit."  Consequently,  in  our 
decision  here  and  in  the  Access  Charge 
Reform  Order,  we  adopt  a  plan  to 
eliminate  implicit  subsidies  as  we  ^ 
identify  and  make  explicit  universal 
service  support.  Because  we  have 
determined  that  we  will  not  exclude 
price  cap  companies  from  eligibility,  we 
agree  with  the  Joint  Board  that  we  need 
not  delineate  the  difference  between 
price  cap  carriers  and  other  carriers,  as 
proposed  in  the  Further  Comment 
Public  Notice. 

64.  We  note  that  not  all  carriers  are 
subject  to  the  jiurisdiction  of  a  state 
commission.  Nothing  in  section 
214(e)(1),  however,  requires  that  a 
carrier  be  subject  to  the  jurisdiction  of 
a  state  commission  in  order  to  be 
designated  an  eligible 
telecommunications  carrier.  Thus  tribal 
telephone  companies,  CMRS  providers, 
and  other  carriers  not  subject  to  the  full 
panoply  of  state  regulation  may  still  be 
designated  as  eligible 
telecommunications  carriers. 

65.  Advertising 

We  agree  with  the  Joint  Board's 
analysis  and  recommendation  that  we 
not  adopt,  at  this  time,  nationwide 
standards  to  interpret  the  requirement  of 
section  214(e)(1)(B)  that  eligible  carriers 
advertise,  throughout  their  service  areas, 
the  availability  of,  and  charges  for,  the 
supported  services  using  media  of 
general  distribution.  We  agree  that,  in 
the  first  instance,  states  should  establish 
any  guidelines  needed  to  govern  such 
advertising.  We  agree  that  the  states,  as 
a  corollary  to  their  obligation  to 
designate  eligible  telecommunications 
carriers,  are  in  a  better  position  to 
monitor  the  effectiveness  of  carriers' 
advertising  throughout  their  service 


areas.  We  also  agree  with  the  Joint 
Board  that  competition  will  help  ensure 
that  carriers  inform  potential  customers 
of  the  services  they  offer.  Although  we 
decline  to  adopt  nationwide  standards 
for  interpreting  section  214(e)(1)(B),  we 
encourage  states,  as  they  determine 
whether  to  establish  guidelines 
pursuant  to  that  section,  to  consider  the 
suggestion  that  the  section  214(e)(1)(B) 
requirement  that  carriers  advertise  in 
"media  of  general  distribution"  is  not 
satisfied  by  placing  advertisements  in 
business  publications  alone,  but  instead 
compels  carriers  to  advertise  in 
publications  targeted  to  the  general 
residential  market.  We  conclude  that  no 
further  regulations  are  necessary  to 
define  the  term  "throughout."  The 
dictionary  definition  — "in  or  through 
all  parts;  everywhere" — requires  no 
further  clarification. 

66.  Relinquishment  of  Eligible  Carrier 
Designation 

We  conclude  that  no  additional 
measures  are  needed  to  implement 
section  214(e)(4),  the  provision  that 
reserves  to  the  states  the  authority  to  act 
upon  an  eligible  carriers's  request  to 
relinquish  its  designation  as  an  eligible 
carrier. 

67.  Facilities  Requirement 

Section  214(e)(1)  requires  that,  in 
order  to  be  eligible  for  universal  service 
support,  a  common  carrier  must  offer 
the  services  supported  by  federal 
universal  service  support  mechanisms 
throughout  a  service  area  "either  using 
its  own  facilities  or  a  combination  of  its 
own  facilities  and  resale  of  another 
carrier's  services  (including  the  services 
offered  by  another  eligible 
telecommunications  carrier)."  In 
interpreting  the  facilities  requirement, 
we  first  address  the  meaning  of  the  term 
"facilities"  and  then  address  the 
meaning  of  the  phrase  "own  facilities." 

68.  Defining  the  Term  "Facilities"  in 
SecUon  214(e)(1) 

We  interpret  the  term  "facilities,"  for 
purposes  of  section  214(e),  to  mean  any 
physical  components  of  the 
telecommunications  network  that  are 
used  in  the  transmission  or  routing  of 
the  services  designated  for  support 
under  section  254(c)(1).  We  conclude 
that  this  interpretation  strikes  a 
reasonable  balance  between  adopting  a 
more  expansive  definition  of 
"facilities,"  which  would  undermine 
the  Joint  Board's  recommendation  to 
exclude  resellers  from  eligible  status, 
and  adopting  a  more  restrictive 
definition  of  "facilities."  which  we  fear 
would  thwart  com{>etitive  entry  into 
high  cost  areas. 


69.  We  adopt  this  definition  of 
"facilities,"  in  part,  to  remain  consistent 
with  the  Joint  Board's  recommendation 
that  "a  carrier  that  offers  universal 
service  solely  through  reselling  another 
carrier's  universal  service  package" 
should  not  be  eligible  to  receive    . 
universal  service  support.  By 
encompassing  only  physical 
components  of  the  telecommunications 
network  that  are  used  to  transmit  or 
route  the  supported  services,  this 
definition,  in  effect,  excludes  from 
eligibility  a  "pure"  reseller  that  claims 
to  satisfy  the  facilities  requirement  by 
providing  its  own  billing  office  or  some 
other  facility  that  is  not  a  "physical 
component"  of  the  network,  as  defined 
in  this  Order.  We  find  that  our 
determination  to  define  "facilities"  in 
this  manner  is  consistent  with 
congressional  intent  to  require  that  at 
least  some  portion  of  the  supported 
services  offered  by  an  eligible  carrier  be 
services  that  are  not  offered  through 
"resale  of  another  oarrier's  services." 

70.  Whether  the  Use  of  Unbundled 
Network  Elements  Qualifies  as  a 
Carrier's  "Own  Facilities" 

We  conclude  that  a  carrier  that  offers 
any  of  the  services  designated  for 
universal  service  support,  either  in 
whole  or  in  part,  over  facilities  that  are 
obtained  as  luibundled  network 
elements  pursuant  to  section  251(cK3) 
and  that  meet  the  definition  of  facilities 
set  forth  above,  satisfies  the  facilities 
requirement  of  section  214(e)(1)(A). 

71.  In  making  this  decision,  we  first 
look  to  the  language  of  section 
214(e)(1)(A),  which  references  two 
classes  of  carriers  that  are  eligible  for . 
support — carriers  using  their  "own 
facilities"  and  carriers  using  "a 
combination  of  (their)  own  facilities  and 
resale  of  another  carrier's  services." 
Neither  the  statute  nor  the  legislative 
history  defines  the  term  "own"  as  that 
term  appears  within  the  phrase  "own 
facilities"  in  section  214(e)(1)(A).  In 
addition,  neither  category  in  section 
214(e)(1)(A)  explicitly  refers  to 
unbundled  network  elements. 
Notwithstanding  the  lack  of  an  express 
reference  to  unbundled  network 
elements  in  section  214(e),  however,  we 
conclude  that  it  is  unlikely  that 
Congress  intended  to  deny  designation 
as  eligible  to  a  carrier  that  relies,  even 
in  part,  on  unbundled  network  elements 
to  provide  service,  given  the  central  role 
of  unbundled  network  elements  as  a 
means  of  entry  into  local  markets. 
Because  the  statute  is  ambiguous  with 
respect  to  whether  a  carrier  providing 
service  through  the  use  of  unbundled 
network  elements  is  providing  service 
through  its  "own  facilities"  or  through 
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the  "resale  of  another  carrier's  services," 
we  look  to  other  sections  of  the  Act  and 
to  legislative  intent  to  resolve  the 
ambiguity. 

72.  In  so  doing,  we  conclude  that 
Congress  did  not  intend  to  deny 
designation  as  eligible  to  a  carrier  that 
relies  exclusively  on  unbundled 
network  elements  to  provide  service  in 
a  high  cost  area,  given  that  the  Act 
contemplates  the  use  of  unbundled 
network  elements  as  one  of  the  three 
primary  paths  of  entry  into  local 
markets.  We  have  consistently  held  that 
Congress  did  not  intend  to  prefer  one 
form  of  local  entry  over  another.  As  we 
recognized  in  the  Local  Competition 
Order  (61  FR  45476  (August  29,  1996)), 
"[tlhe  Act  contemplates  three  paths  of 
entry  into  the  local  market — the 
construction  of  new  networks,  the  use  of 
unbundled  elements  of  the  incumbent's 
network,  and  resale.  The  1996  Act 
requires  us  to  implement  rules  that 
eliminate  statutory  and  regulatory 
barriers  and  remove  economic 
impediments  to  each."  In  the 
Recommended  Decision,  the  Joint  Board 
explicitly  stated  that  "(clompetitive 
neutrality"  is  "embodied  in"  section 
214(e).  Indeed,  the  Joint  Board 
recommended  "that  the  Commission 
reject  arguments  that  only  those 
telecommunications  carriers  that  offer 
universal  service  wholly  over  their  own 
facilities  should  be  eligible  for  universal 
service  (support)." 

73.  We  conclude  that  the  phrase 
"resale  of  another  carrier's  services" 
does  not  encompass  the  provision  of 
service  through  unbundled  network 
elements.  The  term  "resale"  used  in 
section  251  refers  to  an  ILEC's  duty  to 
offer,  at  wholesale  rates,  "any 
telecommunications  service  that  the 
carrier  provides  at  retail"  as  well  as  the 
duty  of  every  LEC  not  to  prohibit  "the 
resale  of  its  telecommunications 
services."  Section  251  makes  it  clear 
that  an  ILEC's  duty  to  offer  retail 
services  at  wholesale  rates  is  distinct 
from  an  ILEC's  obligation  to  provide 
"nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis."  We 
find  that  the  statute's  use,  in  section 
214(e)(1),  of  the  term  used  in  sections 
251(b)(1)  and  251(c)(4)— "resale"— 
suggests  that  Congress  contemplated 
that  the  provision  of  services  via 
unbundled  network  elements  was 
different  &om  the  "resale  of  another 
carrier's  services."  In  addition,  to 
interpret  the  phrase  "resale  of  another 
carrier's  services"  to  encompass  the 
provision  of  a  telecommunications 
service  through  use  of  unbundled 
network  elements  obtained  &om  an 
ILEC  would  require  the  Commission  to 
find  that  the  provision  of 


nondiscriminatory  access  to  an 
unbundled  network  element  by  an  ILEC 
is  the  provision  of  a 
"telecommunications  service" — an 
interpretation  that  is  not  consistent  with 
the  Act.  A  "network  element"  is  defined 
as  a  "facility  or  equipment  used  in  the 
provision  of  a  telecommunications 
service"  that  also  "includes  features, 
functions,  and  capabilities  that  are 
provided  by  means  of  such  facility  or 
equipment  *   *   *."  A  "network 
element"  is  not  a  "telecommunications 
service." 

74.  We  conclude  that,  when  a 
requesting  carrier  obtains  an  unbundled 
element,  such  element — if  it  is  also  a 
"facility" — is  the  requesting  carrier's 
"own  facilitiyj"  for  purposes  of  section 
214(e)(1)(A)  because  the  requesting 
carrier  has  the  "exclusive  use  of  that 
facility  for  a  period  of  time."  The  courts 
have  recognized  many  times  that  the 
word  "own" — as  well  as  its  numerous 
derivations — is  a  "generic  term"  that 
"varies  in  its  signiffcance  according  to 
its  use"  and  "designatefs]  a  great  variety 
of  interests  in  property."  The  word 
"ownership"  is  said  to  "var(y)  in  its 
significance  according  to  the  context 
and  the  subject  matter  with  which  it  is 
used."  The  word  "owner"  is  a  broad 
and  flexible  word,  applying  not  only  to 
legal  title  holders,  but  to  others  enjoying 
the  beneficial  use  of  property.  Indeed, 
property  may  have  more  than  one 
"owner"  at  the  same  time,  and  such 
"ownership"  does  not  merely  involve 
title  interest  to  that  property. 

75.  Additionally,  we  note  that  section 
214(e)(1)  uses  the  term  "own  facilities" 
and  does  not  refer  to  facilities  "owned 
by"  a  carrier.  We  conclude  that  this 
distinction  is  salient  based  on  our 
finding  that,  unlike  the  term  "owned 
by,"  the  term  "own  facilities" 
reasonably  could  refer  to  property  that 
a  carrier  considers  its  own,  such  as 
unbundled  network  elements,  but  to 
which  the  carrier  does  not  hold  absolute 
title. 

76.  In  the  context  of  section 
214(e)(1)(A),  unbundled  network 
elements  are  the  requesting  carrier's 
"own  facilities"  in  that  the  carrier  has 
obtained  the  "exclusive  use"  of  the 
facility  for  its  own  use  in  providing 
services,  and  has  paid  the  full  cost  of 
the  facility,  including  a  reasonable 
profit,  to  the  ILEC.  The  opportunity  to 
purchase  access  to  unbundled  network 
elements,  as  we  explained  in  the  Local 
Competition  Order,  provides  carriers 
with  greater  control  over  the  physical 
elements  of  the  network,  thus  giving 
them  opportunities  to  create  service 
offerings  that  differ  from  services 
offered  by  an  incumbent.  This  contrasts 
with  the  abilities  of  wholesale 


purchasers,  which  are  limited  to 
offering  the  same  services  that  an 
incumbent  offers  at  retail.  This  greater 
control  distinguishes  carriers  that 
provide  service  over  unbundled 
network  elements  from  carriers  that 
provide  service  by  reselling  wholesale 
service  and  leads  us  to  conclude  that,  as 
between  the  two  terms,  carriers  that 
provide  service  using  unbundled 
network  elements  are  better 
characterized  as  providing  service  over 
their  "own  facilities"  as  opposed  to 
providing  "resale  of  another  carrier's 
services." 

77.  Unlike  a  pure  reseller,  a  carrier 
that  provides  service  using  unbundled 
network  elements  bears  the  full  cost  of 
providing  that  element,  even  in  high 
cost  areas.  Section  252(d)(l)(A)(i) 
requires  that  the  price  of  an  unbundled 
network  element  be  based  on  cost;  a 
carrier  that  purchases  access  to  an 
unbundled  network  element  incurs  all 
of  the  forward-looking  costs  associated 
with  that  element.  We  conclude  that 
universal  service  support  should  be 
provijded  to  the  carrier  that  incurs  the 
costs  of  providing  service  to  a  customer. 
Because  a  carrier  that  purchases  access 
to  an  unbundled  network  element 
incvus  the  costs  of  providing  service,  it 
is  reasonable  for  us  to  find  that  such  a   . 
carrier  should  be  entitled  to  universal 
service  support  for  the  elements  it 
obtains. 

78.  We  conclude  that  interpreting  the 
term  "own  facilities"  to  include 
unbundled  network  elements  is  the 
most  reasonable  interpretation  of  the 
statute,  given  Congress's  intent  that  all 
three  forms  of  local  entry  must  be 
treated  in  a  competitively  neutral 
manner.  If  the  term  "own  facilities"  is 
interpreted  not  to  include  service 
provided  through  unbundled  network 
elements,  however,  a  carrier  providing 
service  using  unbundled  network 
elements  would  suffer  a  substantial  cost 
disadvantage  compared  with  carriers 
using  other  entry  strategies.  In  effect, 
excluding  a  competitive  local  exchange 
carrier  (CLEC)  that  uses  exclusively 
unbundled  network  elements  from 
being  designated  an  eligible  carrier 
could  make  it  cost-prohibitive  for  CLECs 
choosing  this  entry  strategy  to  serve 
high  cost  areas  because  ILECs  serving 
those  areas  will  receive  universal 
service  support.  We  cannot  reconcile 
these  implications  with  the  "pro- 
competitive"  goals  of  the  1996  Act  and 
the  goals  of  universal  service  and 
section  254.  As  a  result,  the  most 
reasonable  interpretation  of  section 
214(e)(1)(A)  is  that  the  phrase  "own 
facilities"  includes  the  provision  of 
service  through  unbimdled  network 
elements,  and  that  a  carrier  that  uses 
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exclusively  unbundled  network 
elements  to  serve  customers  would  be 
entitled  to  receive  the  support  payment, 
subject  to  the  cap  that  we  describe 
below,  that  would  allow  it  to  compete 
with  carriers  utilizing  other  entry 
strategies. 

79.  To  hold  otherwise  would  threaten 
the  central  principles  of  the  universal 
service  system  and  the  1996  Act.  In  the 
Local  Competition  Order,  we  explicitly 
stated  that,  in  enacting  section  251(c)(3), 
Congress  did  not  intend  to  restrict  the 
entry  of  CLECs  that  use  exclusively 
unbundled  network  elements.  Indeed, 
entry  by  exclusive  use  of  unbundled 
elements  might  be  common  in  high  cost 
areas — for  example,  a  carrier 
considering  providing  service  to  a  single 
high-volume  customer  or  only  to  a 
portion  of  a  high  cost  area  might  be 
encouraged  to  offer  service  using 
unbundled  elements  throughout  an 
entire  service  area  if  it  could  compete 
with  the  incumbent  and  other  entrants 
that  may  already  be  receiving  a  payment 
from  the  universal  service  fund. 

80.  If  we  interpreted  the  term  "own 
facilities'  not  to  include  the  use  of 
unbundled  network  elements,  the  end 
result  would  be  that  the  entry  strategy 
that  includes  the  exclusive  use  of 
unbundled  network  elements  would  be 
the  only  form  of  entry  that  would  not 
benefit  from,  either  directly  or 
indirectly,  universal  service  support.  A 
carrier  that  has  constructed  all  of  its 
facilities  would  certainly  be  eligible  for 
support  under  section  214(e)(1),  as 
would  an  entrant  that  offers  service 
through  a  mix  of  facilities  that  it  had 
constructed  and  resold  services.  A  pure 
reseller  indirectly  receives  the  benefit  of 
the  support  payment,  because,  as 
discussed  above,  the  retail  rate  of  the 
resold  service  already  incorporates  the 
support  paid  to  the  underlying 
incumbent  carrier.  Such  an 
environment — in  which  some  forms  of 
entry  are  eligible  for  support  but  one 
form  of  entry  is  not — is  not 
"competitively  neutral."  In  addition, 
this  outcome  would  create  an  artificial 
disincentive  for  carriers  using 
unbundled  elements  to  enter  into  high 
cost  areas. 

81.  Several  commenters  urge  us  to 
adopt  an  interpretation  of  the  term 
"own  facilities"  that  would  exclude  the 
use  of  unbundled  network  elements. 
These  commenters  assert  that,  in  light  of 
the  Joint  Board's  recommendation  that 
support  be  "portable,"  a  narrow 
interpretation  of  the  section  214(e) 
facilities  requirement  is  necessary  to 
ensure  that  ILECs  receive  adequate 
funds  to  construct,  maintain,  and 
upgrade  their  telecommunications 
networks.  We  are  not  persuaded  by 


these  arguments  because  we  find  that 
the  pricing  rule  in  section  252(d)(1)  that 
applies  to  unbundled  network  elements 
assures  that  the  costs  associated  with 
the  construction,  maintenance,  and 
repair  of  an  incumbent's  facilities, 
including  a  reasonable  profit,  would 
already  be  recovered  through  the 
payments  made  by  the  carrier 
purchasing  access  to  unbundled 
network  elements.  The  carrier 
purchasing  access  to  those  elements 
will,  in  turn,  receive  a  universal  service 
support  payment.  To  the  extent  that 
these  commenters'  arguments  are 
premised  on  their  contention  that 
unbuindled  network  element  prices  do 
not  compensate  ILECs  for  their 
embedded  costs,  and  that  ILECs  are 
constitutionally  entitled  to  recovery  of 
their  embedded  costs,  we  will  address 
that  issue  in  a  later  proceeding  in  our 
Access  Charge  Reform  docket. 

82.  Although  the  states  have  the 
ultimate  responsibility  under  section 
214(e)  for  deciding  whether  a  particular 
carrier  should  be  designated  as  eligible, 
we  are  fully  authorized  to  interpret  the 
statutory  provisions  that  govern  that 
determination.  This  language  appears  in 
a  federal  statute,  establishing  a  federal 
universal  service  program.  It  is  clearly 
appropriate  for  a  federal  agency  to 
interpret  the  federal  statute  that  it  has 
been  entrusted  with  implementing. 
Moreover,  we  believe  it  is  particularly 
important  for  us  to  set  out  a  federal 
interpretation  of  the  "own  facilities" 
language  in  section  214,  particularly  as 
it  relates  to  the  use  of  unbundled 
network  elements.  We  note  that  the 
"own  facilities"  language  in  section 
214(e)(1)(A)  is  very  similar  to  language 
in  section  271(c)(1)(A),  governing  Bell 
operating  company  (BOC)  entry  into 
interLATA  services.  While  we  are  not 
interpreting  the  language  in  section  271 
in  this  Order,  given  the  similarity  of  the 
language  in  these  two  sections,  we 
would  find  it  particularly  troubling  to 
allow  the  states  unfettered  discretion  in 
interpreting  and  applying  the  "own 
facilities"  language  in  section  214(e).  In 
order  to  avoid  the  potential  for 
conflicting  interpretations  from  different 
states,  we  believe  it  is  important  to  set 
forth  a  single,  federal  interpretation,  so 
that  the  "own  facilities"  language  is 
consistently  construed  and  applied. 

83.  Level  of  Facilities  Required  To 
Satisfy  the  Facilities  Requirement 

We  adopt  the  Joint  Board's  conclusion 
that  a  carrier  need  not  offer  universal 
service  wholly  over  its  own  facilities  in 
order  to  be  designated  as  eligible 
because  the  statute  allows  an  eligible 
carrier  to  offer  the  supported  services 
through  a  combination  of  its  own 


facilities  and  resale.  We  find  that  the 
statute  does  not  dictate  that  a  carrier  use 
a  specific  level  of  its  "own  ficilities"  in 
providing  the  services  desi^ated  for 
universal  service  support  given  that  the 
statute  provides  only  that  a  carrier  may 
use  a  "combination  of  its  own  facilities 
and  resale"  and  does  not  qualify  the 
term  "own  facilities"  with  respect  to  the 
amount  of  facilities  a  carrier  must  use. 
For  the  same  reasons,  we  find  that  the 
statute  does  not  require  a  carrier  to  use 
its  own  facilities  to  provide  each  of  the 
designated  services  but,  instead,  permits 
a  carrier  to  use  its  own  facilities  to 
provide  at  least  one  of  the  supported 
services.  By  including  earners  relying 
on  a  combination  of  facilities  and  resale 
within  the  class  of  carriers  eligible  to 
receive  universal  service  support,  and 
by  declining  to  specify  the  level  of 
facilities  required,  we  believe  that 
Congress  sought  to  accommodate  the 
various  entry  strategies  of  common 
carriers  seeking  to  compete  in  high  cost 
areas.  We  conclude,  therefore,  that,  if  a 
carrier  uses  its  own  facilities  to  provide 
at  least  one  of  the  designated  services, 
and  the  carrier  otherwise  meets  the 
definition  of  "facilities"  adopted  above, 
then  the  facilities  requirement  of  section 
214(e)  is  satisfied.  For  example,  we 
conclude  that  a  carrier  could  satisfy  the 
facilities  requirement  by  using  its  own 
facilities  to  provide  access  to  operator 
services,  while  providing  the  remaining 
services  designated  for  support  through 
resale. 

84.  In  arriving  at  this  conclusion,  we 
compare  Congress's  use  of  qualifying 
language  in  the  section  271(c)(1)(A) 
facilities  requirement  with  the  absence, 
of  such  language  in  the  section  214(e) 
requirement.  Section  271(c)(1)(A) 
provides  that  a  BOC  that  is  seeking 
authorization  to  originate  in-region, 
interLATA  services  must  enter  into 
interconnection  agreements  with 
competitors  that  offer  "telephone 
exchange  service  either  exclusively  over 
their  own  facilities  or  predominandy 
over  their  own  telephone  exchange 
service  facilities  in  combination  with 
the  resale  of  the  telecommunications 
services  of  another  carrier."  By  contrast, 
section  214(e)  does  not  mandate  the  use 
of  any  particular  level  of  a  carrier's  own 
fecilities. 

85.  Several  ILECs  assert  that  eligible 
carriers  that  furnish  only  a  de  minimis 
level  of  facilities  should  not  be  entitled 
to  receive  universal  service  support. 
ILECs  are  concerned  that,  unless  a 
carrier  is  required  to  provide  a 
substantial  level  of  its  own  facilities 
throughout  a  service  area,  a  CLEC  may 
be  able  to  receive  a  level  of  support  in 
excess  of  its  actual  costs,  and  thereby 
gain  a  competitive  advantage  over 
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ILECs.  For  example,  ILECs  argue  that, 
because  the  prices  of  unbundled 
network  elements  may  be  averaged  over 
smaller  geographic  areas  than  universal 
service  support,  the  cost  that  a 
competitive  carrier  will  incur  for 
serving  a  customer  using  unbundled 
network  elements  will  not  match  the 
level  of  universal  service  support  the 
CLEC  will  receive  for  serving  that 
customer. 

86.  This  asymmetry  could  arise 
because  of  the  procedures  currently 
used  to  calculate  the  cost  of  serving  a 
customer.  Because  it  is  administratively 
infeasible  to  calculate  the  precise  cost  of 
providing  servtce  to  each  customer  in  a 
service  area,  and  because  rate  averaging 
and  the  absence  of  competition 
generally  have  allowed  it,  the  cost  of 
providing  service  has  been  calculated 
over  a  geographic  region,  such  as  a 
study  area,  and  the  total  cost  of 
providing  service  in  that  area  has  been 
averaged  over  the  number  of  customers 
in  that  area.  This  average  cost  provides 
the  basis  for  calculating  universal 
service  support  in  that  area.  To 
illustrate,  the  average  cost  of  providing 
service  in  a  study  area  might  be  $50.00 
per  customer,  but  the  cost  of  providing 
service  might  be  $10.00  in  urban 
portions  of  the  area,  $40.00  in  the 
suburban  portions,  and  $100.00  in 
outlying  regions.  Although  the  cost  of 
providing  the  supported  services  will  be 
calculated  at  the  study  area  level  in 
1998,  the  cost  of  unbundled  network 
elements  is  calculated  by  the  states, 
possibly  over  geographic  areas  smaller 
than  study  areas.  Thus,  the  total  support 
given  to  a  carrier  per  customer  in  a 
study  area  might  be  $20.00.  but  the 
price  of  purchasing  access  to  unbundled 
network  elements  to  serve  a  customer  in 
that  study  area  might  be  $10.00,  $60.00, 
or  $100.00.  depending  on  where  the 
customer  is  located.  Consequently,  a 
CLEC  might  pay  $10.00  to  purchase 
access  to  an  unbundled  network 
element  in  order  to  serve  a  customer  in 
a  city,  but  receive  $20.00  in  universal 
service  support. 

87.  We  emphasize  that  the 
uneconomic  incentives  described  above 
are  largely  connected  with  the  modified 
existing  high  cost  mechanism  that  will 
be  in  place  until  January  1.  1999.  We 
also  conclude,  based  on  the  reasons  set 
forth  immediately  below,  that  the 
situation  described  by  the  ILECs  will 
occur,  at  most,  infrequently  during  this 
period.  We  conclude  that  the  ILECs' 
concerns  should  be  significantly 
alleviated  when  the  forward-looking 
and  more  precisely  targeted 
methodology  to  calculate  high  cost 
support  becomes  effective.  Specifically, 
in  our  forthcoming  proceeding  on  the 


high  cost  support  mechanism  that  will 
take  effect  January  1, 1999,  we  intend  to 
address  fully  any  potential 
dissimilarities  between  the  level  of 
disaggregation  of  universal  service 
support  and  the  level  of  disaggregation 
of  unbundled  network  element  prices. 
Nevertheless,  we  agree  with  the  ILECs 
that  we  should  limit  the  ability  of 
competitors  to  make  decisions  to  enter 
local  markets  based  on  artificial 
economic  incentives  created  under  the 
modified  existing  mechanism. 

88.  To  this  ena,  we  take  the  following 
actions  to  reduce  the  incentives  that  a 
CLEC  may  have  to  enter  a  rural  or  non- 
rural  market  in  an  attempt  to  exploit  the 
asymmetry  described  above.  First,  we 
conclude  that  a  carrier  that  serves 
customers  by  reselling  wholesale  service 
may  not  receive  universal  service 
support  for  those  customers  that  it 
serves  through  resale  alone.  In  addition, 
we  conclude  below  that  a  CLEC  using 
exclusively  unbundled  network 
elements  to  provide  the  supported 
services  will  receive  a  level  of  universal 
service  support  not  exceeding  the  price 
of  the  unbundled  network  elements  to 
which  it  purchases  access. 

89.  In  markets  served  by  non-rural 
carriers,  we  conclude  that  the  risk  of  the 
anticompetitive  behavior  described 
above  is  minimal  because,  as  of  January 
1,  1999,  universal  service  support  for 
non-rural  high  cost  carriers  will  be 
determined  using  a  forward-looking 
methodology  that  will  more  precisely 
target  support.  We  doubt  that  carriers 
will  incur  the  costs  necessary  to  meet 
the  eligibility  requirements  of  section 
214(eJ  in  order  to  exploit  this 
opportunity  when  the  support 
mechanisms  will  soon  change.  Further, 
the  incentive  for  a  CLEC  to  enter  an  area 
served  by  a  non-rural  carrier  to  gain  an 
unfair  advantage  is  diminished  because 
the  level  of  universal  service  support 
per  customer  in  these  areas  is  small 
relative  to  the  start-up  costs  of  attracting 
customers  and  the  cost  of  providing 
service  to  those  customers  using 
unbundled  network  elements. 

90.  We  also  expect  that  state 
commissions,  in  the  process  of  making 
eligibility  determinations,  will  play  an 
important  part  in  minimizing  the  risk  of 
anticompetitive  behavior  as  described 
above.  Under  section  214(e)(3),  a  state 
commission  must  make  a  finding  that 
designation  of  more  than  one  eligible 
carrier  is  in  the  public  interest  in  a 
service  area  that  is  served  by  a  rural 
telephone  company.  Accordingly,  under 
section  214(e)(3),  a  state  commission 
may  consider  whether  a  competitive 
carrier  seeking  designation  as  an  eligible 
carrier  will  be  able  to  exploit  unjustly 
the  asymmetry  between  the  price  of 
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level  of  universal  service  support. 
Under  section  251(f),  rural  telephone 
companies  are  not  required  to  provide 
nondiscriminatory  access  to  unbundled 
network  elements  pursuant  to  section 
251(c)(3)  until  the  relevant  state 
commission  determines  that  a  bona  fide 
request  under  section  251(c)  for  such 
access  "is  not  unduly  economically 
burdensome,  is  technically  feasible,  and 
is  consistent  with  section  254  (other 
than  sections  (b)(7)  and  (c)(1)(D) 
thereof)."  Thus,  state  commissions  may 
also  consider  whether  a  CLECs  request 
for  nondiscriminatory  access  to 
unbundled  network  elements  is 
consistent  with  universal  service,  and 
will  be  able  to  take  into  account  the 
arguments  of  ILECs  to  the  extent  that 
they  are  not  addressed  by  the  measures 
discussed  herein. 

91.  Location  of  Facilities  for  Purposes  of 
Section  214(e) 

Although  we  conclude  above  that  the 
term  "facilities"  includes  any  physical 
components  of  the  telecommunications 
network  that  are  used  in  the 
transmission  or  routing  of  the  supported 
services,  we  find  that  the  statute  does 
not  mandate  that  the  facilities  be 
physically  located  in  that  service  area. 
We  find  that  it  is  reasonable  to  draw  a 
distinction  between  particular  facilities 
based  on  the  relationship  of  those 
facilities  to  the  provision  of  specific 
services  as  opposed  to  their  physical 
location  within  a  service  area  both  for 
reasons  of  promoting  economic 
efficiency  as  well  as  competitive 
neutrality.  We  conclude  Uiat  our 
determination  not  to  impose  restrictions 
based  solely  on  the  location  of  facilities 
used  to  provide  the  supported  services 
is  competitively  neutral  in  that  it  will 
accommodate  the  various  technologies 
and  entry  strategies  that  carriers  may 
employ  as  they  seek  to  compete  in  high 
cost  areas. 

92.  Eligibility  of  Resellers 

We  adopt  the  Joint  Board's  analysis 
and  conclusion  that  section  214(e)(1) 
precludes  a  carrier  that  offers  the 
supported  services  solely  through  resale 
fit)m  being  designated  eligible  in  light  of 
the  statutory  requirement  that  a  carrier 
provide  universal  service,  at  least  in 
part,  over  its  own  facilities.  Under  any 
reasonable  interpretation  of  the  term 
"facilities,"  a  "pure"  reseller  uses  none 
of  its  own  facilities  to  serve  a  customer. 
Rather,  a  reseller  purchases  service  from 
a  facilities  owner  and  resells  that  service 
to  a  customer.  As  explained  above, 
resellers  should  not  be  entitled  to 
receive  universal  service  support 
directly  from  federal  universal  service 
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mechanisms  because  the  universal 
service  support  payment  received  by  the 
underlying  provider  of  resold  services  is 
reflected  in  the  price  paid  by  the  reseller 
to  the  underlying  provider. 

93.  We  conclude  that  no  party  has 
demonstrated  that  the  statutory  criteria 
for  forbearance  have  been  met  and 
therefore  we  agree  with  the  Joint  Board 
that  we  cannot  exercise  our  forbearance 
authority  to  permit  "pure"  resellers  to 
become  eligible  for  universal  service 
support.  In  order  to  exercise  our 
authority  under  section  10(a)  of  the  Act 
to  forbear  from  applying  a  provision  of 
the  Act,  we  must  determine  that:  (1) 
Enforcement  of  the  provision  "is  not 
necessary  to  ensure  that  the  charges, 
practices,  classifications,  or  regulations 
by,  for,  or  in  connection  with  that 
telecommunications  carrier  or 
telecommunications  service  are  just  and 
reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory;"  (2) 
enforcement  of  such  provision  "is  not 
necessary  for  the  protection  of 
consumers;"  and  (3)  "forbearance  from 
applying  such  provision  *   *   *  is 
consistent  with  the  public  interest."  In 
addition,  we  must  consider  "whether 
forbearance  •   *   •  will  promote 
competitive  market  conditions."  If  pure 
resellers  could  be  designated  eligible 
carriers  and  were  entitled  to  receive 
support  for  providing  resold  services, 
they,  in  essence,  would  receive  a  double 
recovery  of  universal  service  support 
because  they  would  recover  the  support 
incorporated  into  the  wholesale  price  of 
the  resold  services  in  addition  to 
receiving  universal  service  support 
directly  from  federal  universal  service 
support  mechanisms.  Making  no  finding 
with  respect  to  the  first  two  criteria,  we 
conclude  that  it  is  neither  in  the  public 
interest  nor  would  it  promote 
competitive  market  conditions  to  allow 
resellers  to  receive  a  double  recovery. 
Indeed,  allowing  such  a  double  recovery 
would  appear  to  favor  resellers  over 
other  carriers,  which  would  not  promote 
competitive  market  conditions. 
Allowing  resellers  a  double  recovery 
also  would  be  inconsistent  with  the 
principle  of  competitive  neutrality 
because  it  would  provide  inefficient 
economic  signals  to  resellers. 

94.  We  adopt  the  Joint  Board's 
recommendation  that  no  additional 
guidelines  are  necessary  to  interpret 
section  254(e)'s  requirement  that  a 
carrier  that  receives  universal  service 
support  shall  only  use  that  support  for 
the  Eacilities  and  services  for  which  it  is 
intended.  We  agree  with  the  Joint 
Board's  conclusion  that  the  optimal 
approach  to  minimizing  misuse  of 
universal  service  support  is  to  adopt 
mechanisms  that  will  set  universal      _ 


support  so  that  it  reflects  the  costs  of 
providing  universal  service  efficiently. 
We  conclude  that  we  will  adopt  the 
Joint  Board's  recommended  approach  to 
minimizing  the  misuse  of  support  by 
taking  steps  to  implement  forward- 
looking  high  cost  support  mechanisms 
and  implementing  the  rules  set  forth  in 
our  accompanying  Access  Charge 
Reform  Order.  We  adopt  the  Joint 
Board's  recommendation  that  we  rely 
upon  state  monitoring  of  the  provision 
of  supported  services  to  ensure  that 
universal  service  support  is  used  as 
intended  until  competition  develops. 
We  agree  with  the  Joint  Board  that,  if  it 
becomes  evident  that  federal  monitoring 
is  necessary  to  prevent  the  misuse  of 
universal  service  support  because  states 
are  unable  to  undertake  such 
monitoring,  the  Commission,  in 
cooperation  with  the  Joint  Board,  will 
consider  the  need  for  additional  action. 
In  addition,  we  agree  with  the  Joint 
Board  that  no  additional  rules  are 
necessary  to  ensure  that  only  eligible 
carriers  receive  universal  service 
support  because  a  carrier  must  be 
designated  as  an  eligible  carrier  by  a 
state  commission  in  order  to  receive 
funding.  Finally,  as  discussed  below, 
because  the  services  included  in  the 
Lifeline  program  are  supported  services, 
we  note  that  only  eligible  carriers  may 
receive  universal  service  support  for 
these  services,  as  required  by  section 
254(e). 

95.  State  Adoption  of  Non-Rural  Service 
Areas 

We  adopt  the  Joint  Board's  finding 
that  sections  214(e)(2)  and  214(e)(5) 
require  state  commissions  to  designate 
the  area  throughout  which  a  non-rural 
carrier  must  provide  universal  service  in 
order  to  be  eligible  to  receive  universal 
service  support.  We  agree  with  the  Joint 
Board  that,  although  this  authority  is 
explicitly  delegated  to  the  state 
commissions,  states  should  exercise  this 
authority  in  a  manner  that  promotes  the 
pro-competitive  goals  of  the  1996  Aot  as 
well  as  the  universal  service  principles 
of  section  254.  We  also  adopt  the  Joint 
Board's  recommendation  that  states 
designate  service  areas  that  are  not 
unreasonably  large.  Sf)ecifically,  we 
conclude  that  service  areas  should  be 
sufficiently  small  to  ensure  accurate 
targeting  of  high  cost  support  and  to 
encourage  entry  by  competitors.  We  also 
agree  that  large  service  areas  increase 
start-up  costs  for  new  entrants,  which 
might  discourage  competitors  fit>m 
providing  service  throughout  an  area 
because  start-up  costs  increase  with  the 
size  of  a  service  area  and  potential 
competitors  may  be  discoiUBged  from 
entering  an  area  with  high  start-up 


costs.  As  such,  an  unreasonably  large 
service  area  effectively  could  prevent  a 
potential  competitor  from  offering  the 
supported  services,  and  thus  would  not 
be  competitively  neutral,  would  be 
inconsistent  with  section  254,  and 
would  not  be  necessary  to  preserve  and 
advance  universal  service. 

96.  We  agree  with  the  Joint  Board 
that,  if  a  state  commission  adopts  as  a 
service  area  for  its  state  the  existing 
study  area  of  a  large  ILEC,  this  action 
would  erect  significant  barriers  to  entry 
insofar  as  study  areas  usually  comprise 
most  of  the  geographic  area  of  a  state, 
geographically  varied  terrain,  and  both 
urban  and  rural  areas.  We  conciu'  in  the 
Joint  Board's  finding  that  a  state's 
adoption  of  unreasonably  large  service 
areas  might  even  violate  several 
provisions  of  the  Act.  We  also  agree 
that,  if  a  state  adopts  a  service  area  that 
is  simply  structured  to  fit  the  contours 
of  an  incimibent's  facilities,  a  new 
entrant,  especially  a  CMRS-based 
provider,  might  find  it  difficult  to 
conform  its  signal  or  service  area  to  the 
precise  contours  of  the  incumbent's 
area,  giving  the  incumbent  an 
advantage.  We  therefore  encourage  state 
conunissions  not  to  adopt,  as  service 
areas,  the  study  areas  of  large  ILECs.  In 
order  to  promote  competition,  we 
further  encourage  state  commissions  to 
consider  designating  service  areas  that, 
require  ILECs  to  serve  areas  that  they 
have  not  traditionally  served.  We 
recognize  that  a  service  area  caimot  be 
tailored  to  the  natural  facilities-based 
service  area  of  each  entrant,  we  note 
that  ILECs,  like  other  carriers,  may  use 
resold  wholesale  service  or  unbundled 
network  elements  to  provide  service  in 
the  portions  of  a  service  area  where  they 
have  not  constructed  facilities. 
Specifically,  section  254(f)  prohibits 
states  from  adopting  regulations  that  are 
"inconsistent  with  the  Commission's 
rules  to  preserve  and  advance  universal 
service."  State  designation  of  an 
unreasonably  large  service  area  coald 
also  violate  section  253  if  it  "prohibit(s] 
or  ha[s)  the  effect  of  prohibiting  the 
ability  of  an  entity  to  provide  any 
interstate  or  intrastate 
telecommunications  service,"  and  is  not 
"competitively  neutral"  and  "necessary 
to  preserve  and  advance  universal 
service." 

97.  Authority  To  Alter  Rural  Service 
Areas 

We  find  that,  in  contrast  with  non- 
rural  service  areas,  section  214(e)(5) 
requires  the  Commission  and  the  states 
to  act  in  concert  to  alter  the  service 
areas  for  areas  served  by  nual  carriers. 
We  conclude  that  the  plain  language  of 
section  214(e)(5)  dictates  that  neither 
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the  Commission  nor  the  states  may  act 
alone  to  alter  the  definition  of  service 
areas  served  by  rural  carriers.  In 
addition,  we  conclude  that  the  language 
"taking  into  account"  indicates  that  the 
Commission  and  the  states  must  each 
give  full  consideration  to  the  Joint 
Board's  recommendation  and  must  each 
explain  why  they  are  not  adopting  the 
recommendations  included  in  the  most 
recent  Recommended  Decision  or  the 
recommendations  of  any  future  Joint 
Board  convened  to  provide 
recommendations  with  respect  to 
federal  universal  service  support 
mechanisms.  Furthermore,  we  conclude 
that  the  "pro-competitive,  de- 
regulatory"  objectives  of  the  1996  Act 
would  be  furthered  if  we  minimize  any 
procedvual  delay  caused  by  the  need  for 
federal-state  coordination  on  this  issue. 
Therefore,  we  conclude  that  we  should 
determine,  at  this  time,  the  procedure 
by  which  the  state  commissions,  when 
proposing  to  redefine  a  rural  service 
area,  may  obtain  the  agreement  of  the 
Commission. 

98.  Under  the  procedures  we  adopt, 
after  a  state  has  concluded  that  a  service 
area  definition  different  from  a  rural 
telephone  company's  study  area  would 
better  serve  the  universal  service 
principles  found  in  section  254(b), 
either  the  state  or  a  carrier  must  seek  the 
agreement  of  the  Commission.  Upon  the 
receipt  of  the  proposal,  the  Commission 
will  issue  a  public  notice  on  the 
proposal  within  14  days.  If  the 
Commission  does  not  act  upon  the 
proposal  within  90  days  of  the  release 
date  of  the  public  notice,  the  proposal 
will  be  deemed  approved  by  the 
Commission  and  may  take  effect 
according  to  the  state  procedure.  If  the 
Commission  determines  further 
consideration  is  necessary,  it  will  notify 
the  state  commission  and  the  relevant 
carriers  and  initiate  a  proceeding  to 
determine  whether  it  can  agree  to  the 
proposal.  A  proposal  subject  to  further 
consideration  by  the  Commission  may 
not  take  effect  until  both  the  state 
commission  and  this  Commission  agree 
to  establish  a  different  definition  of  a 
nual  service  area,  as  required  by  section 
214(e)(5).  Similarly,  if  the  Commission 
initiates  a  proceeding  to  consider  a 
definition  of  a  rural  service  area  that  is 
different  from  the  ILEC's  study  area,  we 
shall  seek  the  agreement  of  the  relevant 
state  commission  by  submitting  a 
petition  to  the  relevant  state 
commission  according  to  that  state 
commission's  procedure.  No  definition 
of  a  rural  service  area  proposed  by  the 
Commission  will  take  effect  until  both 
the  state  commission  and  this 
Commission  agree  to  establish  a 


different  definition.  In  keeping  with  our 
intent  to  use  this  procedure  to  minimize 
administrative  delay,  we  intend  to 
complete  consideration  of  any  proposed 
definition  of  a  service  area  promptly. 

99.  Adoption  of  Study  Areas 

We  find  that  retaining  the  study  areas 
of  rural  telephone  companies  as  the 
rural  service  areas  is  consistent  with 
section  214(e)(5)  and  the  policy 
objectives  underlying  section  254.  We 
agree  that,  if  competitors,  as  a  condition 
of  eligibility,  must  provide  services 
throughout  a  rural  telephone  company's 
study  area,  the  competitors  will  not  be 
able  to  target  only  the  customers  that  are 
the  least  expensive  to  serve  and  thus 
undercut  the  ILEC's  ability  to  provide 
service  throughout  the  area.  In  addition, 
we  agree  with  the  Joint  Board  that  this 
decision  is  consistent  with  our  decision 
to  use  a  rural  ILEC's  embedded  costs  to 
determine,  at  least  initially,  that 
company's  costs  of  providing  universal 
service  because  rural  telephone 
companies  currently  average  such  costs 
at  the  study-area  level.  Some  wireless 
carriers  have  expressed  concern  that 
they  might  not  be  able  to  provide 
service  throughout  a  rural  telephone 
company's  study  area  because  that 
study  area  might  be  noncontiguous.  In 
such  a  case,  we  note  that  this  carrier 
could  supplement  its  facilities-based 
service  with  service  provided  via  resale. 
In  response  to  the  concerns  expressed 
by  wireless  carriers,  however,  we  also 
encourage  states,  as  discussed  more 
fully  below,  to  consider  designating 
rural  service  areas  that  consist  of  only 
the  contiguous  portions  of  ILEC  study 
areas.  Further,  we  agree  that  any  change 
to  a  study  area  made  by  the  Commission 
should  result  in  a  corresponding  change 
to  the  corresponding  rural  service  area. 
Thus,  we  encourage  a  carrier  seeking  to 
alter  its  study  area  to  also  request  a 
corresponding  change  in  its  service  area, 
preferably  as  a  part  of  the  same 
regulatory  proceeding.  If  the  carrier  is 
not  initiating  any  proceedings  with  this 
Commission,  it  should  seek  the 
approval  of  the  relevant  state 
commission  first,  and  then  either  the 
state  commission  or  the  carrier  should 
seek  Commission  agreement  according 
to  the  procedures  described  above.  We 
agree  with  the  Joint  Board  that  this 
differing  treatment  of  rural  carriers 
sufficiently  protects  smaller  carriers  and 
is  consistent  with  the  Act. 

100.  We  also  conclude  that  universal 
service  policy  objectives  may  be  best 
served  if  a  state  defines  rural  service 
areas  to  consist  only  of  the  contiguous 
portion  of  a  rural  study  area,  rather  than 
the  entire  rural  study  area.  We  conclude 
that  requiring  a  carrier  to  serve  a  non- 


contiguous service  area  as  a  prerequisite 
to  eligibility  might  impose  a  serious 
barrier  to  entry,  particularly  for  wireless 
ctirriers.  We  find  that  imposing 
additional  burdens  on  wireless  entrants 
would  be  particularly  harmful  to 
competition  in  rural  areas,  where 
wireless  carriers  could  potentially  offer 
service  at  much  lower  costs  than 
traditional  wireline  service.  Therefore, 
we  encourage  states  to  determine 
whether  rural  service  areas  should 
consist  of  only  the  contiguous  portions 
of  an  ILEC's  study  area,  and  to  submit 
such  a  determination  to  the  Commission 
according  to  the  procedures  we  describe 
above.  We  note  that  state  commissions 
must  make  a  special  finding  that  the 
designation  is  in  the  public  interest  in 
order  to  designate  more  than  one 
eligible  carrier  in  a  rural  service  area, 
and  we  anticipate  that  state 
commissions  will  be  able  to  consider 
the  issue  of  contiguous  service  areas  as 
they  make  such  special  findings. 

101.  We  agree  with  the  Joint  Board's 
analysis  and  conclusion  that  it  would  be 
consistent  with  the  Act  for  the 
Commission  to  base  the  actual  level  of 
universal  service  support  that  carriers 
receive  on  the  cost  of  providing  service 
within  sub-units  of  a  state-defined 
service  area,  such  as  a  wire  center  or  a 
census  block  group  (CBG).  We  reject 
Bell  Atlantic's  argument  that  the 
language  in  section  214(e)(5)  gives  the 
states  exclusive  authority  to  establish 
non-rural  service  areas  "for  the  purpose 
of  determining  universal  service 
obligations  and  support  mechanisms." 
As  the  Joint  Board  concluded,  the 
quoted  language  refers  to  the 
designation  of  the  area  throughout 
which  a  carrier  is  obligated  to  offer 
service  and  advertise  the  availability  of 
that  service,  and  defines  the  overall  area 
for  which  the  carrier  may  receive 
support  from  federal  universal  service 
support  mechanisms.  Bell  Atlantic  is 
therefore  incorrect  when  it  argues  that 
the  approach  recommended  by  the  Joint 
Board  ignores  the  phrase  "and  support 
mechanisms."  The  universal  service 
support  a  carrier  will  receive  will  be 
based  on  the  Commission's 
determination  of  the  cost  of  providing 
the  supported  services  in  the  service 
area  designated  by  a  state  commission. 

102.  We  conclude  that,  consistent 
with  our  decision  to  use  a  modification 
of  the  existing  high  cost  mechanisms 
until  January  1, 1999,  the  Conunission 
will  continue  to  use  study  areas  to 
calculate  the  level  of  high  cost  support 
that  carriers  receive.  Because  we  are 
continuing  to  use  study  areas  to 
calculate  high  cost  support  until  January 
1,  1999,  if  a  state  commission  follows 
our  admonition  to  designate  a  service 
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area  that  is  not  unreasonably  large,  that 
service  area  will  likely  be  smaller  than 
the  federal  support  areas  during  that 
period.  We  coDclude  that  the  decision  to 
continue  to  use  study  areas  to  calculate 
the  level  of  high  cost  support  is 
nonetheless  consistent  with  the  Act  for 
two  reasons.  First,  as  the  Joint  Board 
found,  the  Act  does  not  prohibit  the 
Conunission  from  calculating  support 
over  a  gaographic  area  that  is  different 
from  a  state-defined  service  area. 
Second,  so  long  as  a  carrier  does  not 
receive  support  for  customers  located 
outside  the  service  area  for  which  a 
carrier  has  been  designated  eligible  by  a 
state  commission,  our  decision  is 
consistent  with  section  214(e)(5)'s 
requirement  that  the  area  for  which  a 
carrier  should  receive  universal  service 
support  is  a  state-designated  service 
area.  We  agree  with  the  Joint  Board, 
however,  that  calculating  support  over 
small  geographic  areas  will  promote 
efficient  targeting  of  support.  We 
therefore  adopt  the  Joint  Board's 
recoramendalion  and  conclude  that, 
after  January  1, 1999,  we  will  calculate 
the  amount  of  support  that  carriers 
receive  over  areas  no  larger  than  wire 
centers.  We  will  further  define  support 
areas  as  part  of  our  continuing  effort  to 
perfect  the  method  by  which  we 
calculate  forward-looking  economic 
costs. 

103.  Unserved  Areas 

We  agree  with  the  Joint  Board  that  we 
should  not  adopt  rules  at  this  time 
governing  how  to  designate  carriers  for 
unserved  areas.  We  conclude  that  the 
record  remains  inadequate  for  us  to 
fashion  a  cooperative  federal-state 
program  to  select  carriers  for  unserved 
areas,  as  proposed  in  the  NPRM.  We 
conclude  that,  if,  in  the  future,  it 
appears  that  a  cooperative  federal-state 
program  is  needed,  we  will  then  revisit 
this  issue  and  work  with  state 
commissions  and  the  Joint  Board  to 
create  a  program.  We  seek  information 
that  will  allow  us  to  determine  whether 
additional  measures  are  needed. 
Therefore,  we  strongly  encourage  state 
commissions  to  file  with  the  Common 
Carrier  Bureau  reports  detailing  the 
status  of  unserved  areas  in  their  states. 
In  order  to  raise  subscribership  to  the 
highest  possible  levels,  we  seek  to 
determine  how  best  to  provide  service 
to  currently-unserved  areas  in  a  cost- 
effective  maimer.  We  seek  the  assistance 
of  state  commissions  with  respect  to  this 
issue. 

104.  Implementation 

The  administrator  of  the  universal 
service  support  mechanisms  shall  not 
disburse  funds  to  a  carrier  providing 


service  to  oistomers  until  the  carrier  has 
provided,  to  the  administrator,  a  true 
and  correct  copy  of  the  decision  of  a 
state  commission  designating  that 
carrier  as  an  eligible 
telecommunications  carrier.  A  state 
commission  seeking  to  alter  a  rural 
service  area  has  the  choice  of  either 
filing  itself,  or  requiring  an  affected 
eligible  telecommunications  carrier  to 
file,  a  petition  with  the  Commission 
seeking  the  latter's  agreement  with  the 
newly  defined  rural  service  area.  We 
delegate  authority  to  the  Common 
Carrier  Bureau  to  propMise  and  act  upon 
state  proposals  to  redefine  a  rural 
service  area. 

Rural,  Insular,  and  High  Cost 

105.  Use  of  Forward-Looking  Economic 
Cost 

We  agree  with  the  Joint  Board's 
recommendation  that  the  proper 
measure  of  cost  for  determining  the 
level  of  universal  service  support  is  the 
forward-looking  economic  cost  of 
constructing  and  operating  the  network 
facilities  and  functions  used  to  provide 
the  supported  services  as  defined  per 
section  254(c)(1).  We  agree  that,  in  the 
long  run,  forward-looking  economic  cost 
best  approximates  the  costs  that  would 
be  incurred  by  an  efficient  carrier  in  the 
market.  The  use  of  forward-looking 
economic  costs  as  the  basis  for 
determining  support  will  send  the 
correct  signals  for  entry,  investment, 
and  innovation. 

106.  We  agree  with  the  Joint  Board 
that  the  use  of  forward-looking 
economic  cost  will  lead  to  support 
mechanisms  that  will  ensure  that 
universal  service  support  corresponds  to 
the  cost  of  providing  the  supported 
services,  and  thus,  will  preserve  and 
advance  universal  service  and 
encourage  efficiency  because  support 
levels  will  be  based  on  the  costs  of  an 
efficient  carrier.  Because  forward- 
looking  economic  cost  is  sufficient  for 
the  provision  of  the  supported  services, 
setting  support  levels  in  excess  of 
forward-looking  economic  cost  would 
enable  the  carriers  providing  the 
supported  services  to  use  the  excess  to 
offset  inefficient  operations  or  for 
purposes  other  than  "the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended." 

107.  We  also  agree  that  a  forward- 
looking  economic  cost  methodology  is 
the  best  means  for  determining  the  level 
of  universal  service  support.  We  find 
that  a  forward-looking  economic  cost 
methodology  creates  the  incentive  for 
carriers  to  operate  efficiently  and  does 
not  give  carriers  any  incentive  to  inflate 


their  costs  or  to  reffain  from  efficient 
cost-cutting.  Moreover,  a  forward- 
looking  economic  cost  methodology 
dould  be  designed  to  target  support 
more  accurately  by  calculating  costs 
over  a  smaller  geographical  area  than 
the  cost  accounting  systems  that  the 
ILECs  currently  use. 

108.  Embedded  Cost 

Several  ILECs  have  asserted  that  only 
a  universal  service  mechanism  that 
calculates  support  based  on  a  carrier's 
embedded  cost  will  provide  sufficient 
support.  As  we  discussed,  the  use  of 
forward-looking  economic  cost  will 
provide  sufficient  support  for  an 
efficient  provider  to  provide  the 
supported  services  for  a  particular 
geographic  area.  Thus,  we  conclude  that 
the  universal  service  support 
mechanisms  should  be  based  on 
forward-looking  economic  cost,  and  we 
reject  the  arguments  for  basing  the 
support  mechanisms  on  a  carrier's 
embedded  cost. 

109.  To  the  extent  that  it  differs  from 
forward-looking  economic  cost, 
embedded  cost  provide  the  wrong 
signals  to  potential  entrants  and  existing 
carriers.  The  use  of  embedded  cost 
would  discourage  prudent  investment 
planning  because  carriers  could  receive 
support  for  inefficient  as  well  as 
efficient  investments.  The  Joint  Board 
explained  that  when  "embedded  costs 
are  above  forward-looking  costs,  support 
of  embedded  costs  would  direct  carriers 
to  make  inefficient  investments  that 
may  not  be  financially  viable  when 
there  is  competitive  entry."  The  Joint 
Board  also  explained  that  if  embedded 
cost  is  below  forward-looking  economic 
cost,  support  based  on  embedded  costs 
would  erect  an  entry  barrier  to  new 
competitors,  because  revenue  per 
customer  and  support,  together,  would 
be  less  than  the  forward-looking 
economic  cost  of  providing  the 
supported  services.  Consequently,  we 
agree  with  the  conclusion  that  support 
based  on  embedded  cost  could 
jeopardize  the  provision  of  universal 
service.  We  also  agree  that  the  use  of 
embedded  cost  to  calculate  universal 
service  support  would  lead  to 
subsidization  of  inefficient  carriers  at 
the  expense  of  efficient  carriers  and 
could  create  disincentives  for  carriers  to 
operate  efficiently. 

110.  '  'Legacy"  Cost 

Several  commenters  assert  that  the 
use  of  forward-looking  economic  cost 
necessitates  the  establishment  of  a 
separate  mechanism  to  reimburse  ILECs 
for  their  "legacy  cost,"  which  they 
define  to  include  the  under-depreciated 
portion  of  the  plant  and  equipment 
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Several  ILECs  contend  that  unless  we 
explicitly  provide  a  mechanism  for 
them  to  recover  their  under-depreciated 
costs,  the  use  of  forward-looking 
economic  cost  to  determine  universal 
service  support  would  constitute  a 
taking  under  the  Fifth  Amendment.  No 
carrier,  however,  has  presented  any 
specific  evidence  that  the  use  of 
forward-looking  economic  cost  to 
determine  support  amounts  will  deprive 
it  of  property  without  just 
compensation.  Indeed,  the  mechanisms 
we  are  creating  today  provide  support  to 
carriers  in  addition  to  other  revenues 
associated  with  the  provision  of  service. 

111.  Construction  Costs 

US  West  proposes  to  establish  a 
separate  support  mechanism  for  the  cost 
of  constructing  facilities.  Under  US 
West's  proposal,  the  carrier  that  first 
constructed  the  facility  to  serve  an  end 
user  would  receive  support  for  its 
construction  costs,  even  if  the  end  user 
switched  to  another  carrier.  The  second 
carrier  to  serve  the  end  user  would 
receive  support  only  for  its  operational 
expenses.  Under  the  US  West  proposal, 
only  the  carrier  that  constructed  first, 
generally  an  ILEC,  except  in  currently 
unserved  areas,  would  receive  support 
to  cover  the  facilities'  construction 
costs.  We  observe  that  allowing  only  the 
ILEC  to  receive  support  for  the 
construction  of  the  facilities  used  to 
provide  universal  service  would, 
however,  discourage  new  entrants  from 
constructing  additional  facilities  in  high 
cost  areas,  thereby  discouraging 
facilities-based  competition,  in 
contravention  of  Congress's  explicit 
goals.  Further  investigation  is  needed  to 
determine  whether  there  are  special 
circumstances,  such  as  the  need  to 
attract  carriers  to  unserved  areas  or  to 
upgrade  facilities,  in  which  it  may  or 
may  not  be  reasonable  to  compensate 
one-time  costs  with  one-time  payments. 
Because  we  believe  this  issue  should  be 
examined  further,  we  will  consider  this 
proposal  in  a  future  proceeding. 

112.  Determination  of  Forward-looking 
Economic  Cost  for  Non-Rural  Carriers 

Having  adopted  the  Joint  Board 
recommendation  that  universal  service 
support  be  based  upon  forward-looking 
economic  cost,  we  next  consider  how 
such  cost  should  be  determined.  The 
loint  Board  found  that  cost  models 
provide  an  "efficient  method  of 
determining  forward-looking  economic 
cost,  and  provide  other  benefits,  such  as 
the  ability  to  determine  costs  at  smaller 
geographic  levels  than  would  be 
practical  using  the  existing  cost 
accounting  system."  The  Joint  Board 
also  found  that  because  they  are  not 


based  on  any  individual  company's 
costs,  cost  models  provide  a 
competitively  neutral  estimate  of  the 
cost  of  providing  the  supported  services. 
Based  on  those  conclusions,  the  Joint 
Board  recommended  that  the  amount  of 
universal  service  support  a  carrier 
would  receive  should  be  calculated  by 
subtracting  a  benchmark  amount  from 
the  cost  of  service  for  a  particular 
geographic  area,  as  determined  by  the 
forward-looking  economic  cost  model. 

113.  The  Joint  Board  discussed  the 
three  cost  models  that  had  been 
presented  to  it  during  the  proceeding, 
but  did  not  endorse  a  specific  model. 
The  Joint  Board  concluded  that,  before 
a  specific  model  could  be  selected, 
several  issues  would  need  to  be 
resolved,  including  how  the  various 
assumptions  among  the  models 
regarding  basic  input  levels  were 
determined,  which  input  levels  were 
reasonable,  what  were  the  relationships 
among  the  inputs,  why  certain 
functionalities  included  in  one  model 
were  not  present  in  the  other  models, 
and  which  of  the  unique  set  of 
engineering  design  principles  for  each 
model  were  most  reasonable. 

114.  Three  different  forward-looking 
cost  models  were  submitted  to  the 
Commission  for  consideration  in 
response  to  the  January  9  Public  Notice: 
the  BCPM;  the  Hatfield  model;  and  the 
TECM.  These  three  models  use  many 
different  engineering  assumptions  and 
input  values  to  determine  the  cost  of 
providing  universal  service.  For 
example.  Hatfield  3.1  uses  loading  coils 
in  its  outside  plant  to  permit  the  use  of 
longer  copper  loops,  thereby  reducing 
the  amount  of  fiber  required  for  outside 
plant.  In  contrast,  the  BCPM  relies  more 
heavily  on  fiber  and  avoids  the  use  of 
loading  coils;  this  assumption  increases 
the  cost  of  service  that  BCPM  predicts. 
Another  example  is  that  Hatfield 
designs  the  interoffice  network  required 
to  provide  local  service  in  a  multiple 
switch  environment,  while  the  BCPM 
accounts  for  this  interoffice  service  by 
allowing  the  user  to  input  a  switch 
investment  percentage. 

115.  There  has  been  significant 
progress  in  the  development  of  the  two 
major  models — the  BCPM  and  Hatfield 
3.1 — since  the  Joint  Board  made  its 
recommendation.  For  example,  the 
ability  of  both  models  to  identify  which 
geographic  areas  are  high  cost  for  the 
provision  of  universal  service  has  been 
improved.  The  BCPM  uses  seven 
different  density  groups,  rather  than  the 
six  zones  used  in  the  BCM2,  to 
determine  for  a  given  CBG  the  mixture 
of  aerial,  buried,  and  underground 
plant,  feeder  fill  factors,  distribution  fill 
factors,  and  the  mix  of  activities  in 


placing  plant,  such  as  aerial  placement 
or  burying,  and  the  cost  per  foot  to 
install  plant.  Hatfield  also  increased  the 
number  of  density  zones,  going  from  six 
density  zones  in  Hatfield  Version  2.2.2 
to  nine  in  Hatfield  3.1. 

116.  While  acknowledging  remaining 
problems  with  the  models  in  their 
report  to  the  Commission,  the  state 
members  of  the  Joint  Board  recommend 
that  the  Commission  reject  the  TECM 
and  select  in  this  Order  one  of  the 
remaining  models  to  determine  the 
needed  level  of  universal  service 
support  in  order  to  focus  the  efforts  of 
industry  participants  and  regulators. 
Specifically,  three  of  the  state  members 
reconunend  that  the  Commission  select 
the  BCPM  as  the  platform  from  which 
to  seek  further  refinement  to  the 
modeling  process.  The  state  members  of 
the  Joint  Board  recommend  that  the 
non-rural  carriers  move  to  the  use  of  a 
model  over  a  three-year  period. 
According  to  the  state  members,  such  a 
period  will  allow  for  continued 
evaluation  of  the  model's  acciu-acy  and 
permit  any  needed  improvements  to  be 
made  before  non-rural  carriers  receive 
support  based  solely  on  the  model.  The 
state  members  of  the  Joint  Board  also 
recommend  that  the  Commission  and 
Joint  Board  members  and  staff  work 
with  the  administrator  to  monitor  the 
use  of  the  model. 

117.  We  agree  with  the  state  members 
that  the  TECM  should  be  excluded  fi-om 
further  consideration  for  use  as  the  cost 
model  because  the  proponents  have 
never  provided  nationwide  estimates  of 
universal  service  support  using  that 
model.  We  also  agree  with  the  state 
members  that  there  are  many  issues  that 
still  need  to  be  resolved  before  a  cost 
model  can  be  used  to  determine  support 
levels.  In  particular,  the  majority  state 
members  note  that  the  model  input 
values  should  not  be  accepted.  Instead, 
they  suggest  specific  input  values  for 
the  cost  of  equity,  the  debt-equity  ratio, 
depreciation  lives,  the  cost  of  switches, 
the  cost  of  digital  loop  carrier 
equipment  and  the  percentage  of 
structures  that  should  be  shared.  The 
majority  state  members  are  also 
concerned  with  the  models'  logic  for 
estimating  building  costs.  They  see  no 
justification  for  tying  building  costs  to 
the  number  of  switched  lines  as  Hatfield 
3.1  does  and  they  suggest  that  using 
BCPM's  technique  of  estimating 
building  costs  as  a  percent  of  switch 
costs  is  not  logical.  In  light  of  the  wide 
divergence  and  frequent  changes  in  data 
provided  to  us,  we  agree  with  the 
recommendation  of  the  dissenting  state 
members  of  the  Joint  Board  that  we 
caiuiot  at  this  time  reasonably  apply 
either  of  the  models  currently  before  us 
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to  calculate  forward-looking  economic 
costs  of  providing  universal  service. 

118.  The  proposed  cost  models  also 
use  widely  varying  input  values  to 
determine  the  cost  of  universal  service, 
and  in  many  cases  the  proponents  have 
not  filed  the  underlying  justification  for 
the  use  of  those  values.  For  example, 
BCPM  no  longer  uses  ARMIS  expenses 
as  the  basis  for  its  expense  estimates. 
Instead,  BCPM  bases  expenses  on  a 
survey  of  eight  ILECs.  Neither  the 
survey  instrument  nor  the  individual 
carrier  responses  to  the  siurvey  have 
been  filed  with  the  Commission.  The 
proponents  have  not  provided 
supporting  information  underlying  their 
determinations  of  expenses.  This  lack  of 
support  fails  to  meet  the  Joint  Board's 
criterion  for  evaluation  that  the 
underlying  data  and  computations 
should  be  available  to  all  interested 
parties.  We  agree  with  the  state 
memtiers  of  the  Joint  Board  that  this 
lack  of  support  makes  it  impossible  to 
determine  whether  the  estimated 
expenses  are  the  minimum  necessary  to 
provide  service.  The  Hatfield  3.1  model 
also  is  based  on  information  that  has  not 
been  fully  made  available  to  the 
Commission  and  all  interested  parties. 
For  example,  the  Hatfield  3.1  model 
adjusts  the  niunber  of  supported  lines 
assigned  to  a  C6G  on  the  basis  of  an 
undisclosed  algorithm.  This  algorithm 
has  not  been  filed  with  the  Commission. 
The  application  of  this  algorithm, 
however,  increased  the  number  of 
households  in  one  state  by  34  percent. 
Moreover,  in  regard  to  the  fiber/copper 
cross-over  point,  the  proponents  of  the 
Hatfield  3.1  model  have  submitted  no 
studies  to  show  that  the  decision 
concerning  the  cross-over  point  between 
the  use  of  copper  and  fiber  that  they 
chose  represents  the  least-cost 
configuration,  as  required  by  the  Joint 
Board. 

119.  Despite  significant  and  sustained 
efforts  by  the  commenters  and  the 
Commission,  the  versions  of  the  models 
that  we  have  reviewed  to  date  have  not 
provided  dependable  cost  information 
to  calculate  the  cost  of  providing  service 
across  the  country.  The  majority  state 
members  emphasize  that  their 
recommendation  to  use  the  BCPM  is  not 
an  endorsement  of  all  aspects  of  the 
model,  but  rather  that  they  regard  the 
model  as  the  best  platform  at  this  time 
bom  which  the  Commission,  state 
commissions,  and  interested  parties  can 
make  collective  revisions.  Indeed,  the 
report  finds  that  neither  the  Hatfield  3.1 
model  nor  the  BCPM  meets  the  criteria 
set  out  by  the  Joint  Board  pertaining  to 
openness,  verifiability,  and  plausibility. 
The  report  also  discusses  several 
specific  issues  that  the  majority  state 


members  of  the  Joint  Board  contend 
must  be  addressed  before  the  BCPM  can 
be  considered  for  use  in  determining 
support  levels,  including  the  dispersion 
of  population  within  a  CBG,  the  plant- 
specific  operating  expenses  used  by  the 
model,  and  interoffice  local  transport 
investment.  We  agree  with  the  state 
members  that  there  are  significant 
unresolved  problems  with  each  of  these 
cost  models,  such  as  the  input  values  for 
switching  costs,  digital  loop  carrier 
equipment,  depreciation  rates,  cost  of 
capital,  and  structure  sharing.  We  also 
agree  with  them  that  line  count 
estimates  should  be  more  accurate  and 
reflect  actual  ILEC  coiuits. 

120.  Based  on  these  problems  with 
the  models,  we  conclude  that  we  cannot 
use  any  of  the  models  at  this  time  as  a 
means  to  calculate  the  forward-looking 
economic  cost  of  the  network  on  which 
to  base  support  for  universal  service  in 
high  cost  areas.  Consequently,  we 
believe  that  it  woidd  be  better  to 
continue  to  review  both  the  BCPM  and 
Hatfield  models.  Further  review  will 
allow  the  Commission  and  interested 
parties  to  compare  and  contrast  more 
fully  the  structure  and  the  input  values 
used  in  these  models.  We  find  that 
continuing  to  examine  the  various 
models  will  not  delay  our 
implementation  of  a  forward-looking 
economic  cost  methodology  for 
determining  support  for  rural,  insular, 
and  high  cost  areas.  As  discussed  above, 
we  will  issue  a  FNPRM  on  a  forward- 
looking  cost  methodology  for  non-rural 
carriers  by  the  end  of  June  1997.  We 
anticipate  that  by  the  end  of  the  year  we 
will  choose  a  specific  model  that  we 
will  use  as  the  platform  for  developing 
that  methodology.  We  anticipate  that  we 
will  seek  further  comment  on  that 
selection  and  the  refinements  necessary 
to  adopt  a  cost  methodology  by  August 
1998  that  will  be  used  for  non-rural 
carriers  starting  on  January  1,  1999. 
ConsequenUy,  as  we  explain  below,  we 
will  continue  using  mechanisms 
currently  in  place  to  determine 
universal  service  support  until  January 
1,  1999,  while  we  resolve  the  issues 
related  to  the  forward-looking  economic 
cost  models. 

121.  We  also  agree  with  the  dissenting 
state  members  of  the  Joint  Board  that 
our  actions  are  consistent  with  the 
requirements  of  section  254  because  we 
have  identified  the  services  to  be 
supported  by  federal  universal  service 
support  mechanisms,  and  we  are  setting 
forth  a  specific  timetable  for 
implementation  of  our  forward-looking 
cost  methodology.  Moreover,  our 
actions  here  are  consistent  with  section 
254's  requirement  that  support  should 
be  explicit.  Making  "implicit"  universal 


service  subsidies  "explicit"  "to  the 
extent  possible"  means  that  we  have 
authority  at  our  discretion  to  craft  a 
phased-in  plan  that  relies  in  part  on 
prescription  and  in  part  on  competition 
to  eliminate  subsidies  in  the  prices  for 
various  products  sold  in  the  market  for 
telecommunications  services. 
Consequendy,  we  reject  the  argxmients 
that  section  254  compels  us 
immediately  to  remove  all  costs 
associated  with  the  provision  of 
universal  service  bom  interstate  access 
charges.  Under  the  timetable  we  have 
set  forth  here,  we  will  over  the  next  year 
identify  implicit  interstate  universal 
support  and  make  that  support  explicit, 
as  further  provided  by  section  254(e). 

122.  As  the  basis  for  calculating 
federal  universal  service  support  in 
their  states,  we  will  use  forward-looking 
economic  cost  studies  conducted  by 
state  commissions  that  choose  to  submit 
such  cost  studies  to  determine  imiversal 
service  support.  As  discussed  further 
below,  we  today  adopt  criteria 
appropriate  for  determining  federal 
universal  service  support  to  guide  the 
states  as  they  conduct  those  studies.  We 
ask  states  to  elect,  by  August  15,  1997, 
whether  they  will  conduct  their  own 
forward-looking  economic  cost  studies. 
States  that  elect  to  conduct  such  studies 
should  file  them  with  the  Commission 
on  or  before  February  6,  1998.  We  will 
then  seek  comment  on  those  studies  and 
determine  whether  they  meet  the 
criteria  we  set  forth.  The  Comntiission 
will  review  the  studies  and  comments 
received,  and  only  if  we  find  that  the 
state  has  conducted  a  study  that  meets 
our  criteria  will  we  approve  those 
studies  for  use  in  calculating  federal 
support  for  non-rural  eligible 
telecommunications  carriers  rural, 
insular,  and  high  cost  areas  to  be 
distributed  begiruiing  January  1,  1999. 
We  intend  to  work  closely  with  the 
states  as  they  conduct  these  forward- 
looking  economic  cost  studies.  We  will 
also  work  together  with  the  states  and 
the  Joint  Board  to  develop  a  uniform 
cost  study  review  plan  that  would 
standardize  the  format  for  presentation 
of  cost  studies  in  order  to  facilitate 
review  by  interested  parties  and  by  the 
Commission. 

123.  If  a  state  elects  not  to  conduct  its 
own  forward-looking  economic  cost 
study  or  that  the  state-conducted  study 
fails  to  meet  the  criteria  we  adopt  today, 
the  Commission  will  determine  the 
forward-looking  economic  cost  of 
providing  universal  service  in  that  state 
according  to  the  Commission's  forward- 
looking  cost  methodology.  We  will  seek 
the  Joint  Board's  assistance  in 
developing  our  method  of  calculating 
forward-looking  economic  cost,  which 
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we  intend  to  develop  by  building  on  the 
work  already  done  by  the  Joint  Board, 
its  staff,  and  industry  proponents  of 
various  cost  models.  We  will  issue  a 
FNPRM  by  the  end  of  June  1997  seeking 
additional  information  on  which  to  base 
the  development  of  a  reliable  means  of 
determining  the  forward-looking 
economic  cost  of  providing  universal 
service.  We  shall  also  separately  seek 
information  on  issues  such  as  the  actual 
cost  of  purchasing  switches,  the  current 
cost  of  digital  loop  carriers,  and  the 
location  of  customers  in  the  lowest 
density  areas. 

124.  Criteria  for  Forward-looking 
Economic  Cost  Determinations 

Whether  forward-looking  economic 
cost  is  determined  according  to  a  state- 
conducted  cost  study  or  a  Commission- 
determined  methodology,  we  must 
prescribe  certain  criteria  to  ensure 
consistency  in  calculations  of  federal 
universal  service  support.  Consistent 
with  the  eight  criteria  set  out  in  the  Joint 
Board  recommendation,  we  agree  that 
all  methodologies  used  to  calculate  the 
forward-looking  economic  cost  of 
providing  universal  service  in  rural, 
insular,  and  high  cost  areas  must  meet 
the  following  criteria: 

(1)  The  tecnnology  assumed  in  the 
cost  study  or  model  must  be  the  least- 
cost,  most-efficient,  and  reasonable 
technology  for  providing  the  supported 
services  that  is  currently  being  deployed 
A  model,  however,  must  include  the 
ILECs'  wire  centers  as  the  center  of  the 
loop  network  and  the  outside  plant 
should  terminate  at  ILECs'  current  wire 
centers.  The  loop  design  incorporated 
into  a  forward-looking  economic  cost 
study  or  model  should  not  impede  the 
provision  of  advanced  services.  For 
example,  loading  coils  should  not  be 
used  because  they  impede  the  provision 
of  advanced  services.  We  note  that  the 
use  of  loading  coils  is  inconsistent  with 
the  Rural  Utilities  Services  guidelines 
for  network  deployment  by  its 
borrowers.  Wire  center  line  counts 
should  equal  actual  ILEC  wire  center 
line  counts,  and  the  study's  or  model's 
average  loop  length  should  reflect  the 
incumbent  carrier's  actual  average  loop 
length. 

(2)  Any  network  function  or  element, 
such  as  loop,  switching,  transport,  or 
signaling,  necessary  to  produce 
supported  services  must  have  an 
associated  cost. 

(3)  Only  long-run  forward-looking 
economic  cost  may  be  included.  The 
long-run  {>eriod  used  must  be  a  period 
long  enough  that  all  costs  may  be 
treated  as  variable  and  avoidable.  The 
costs  must  not  be  the  embedded  cost  of 
the  facilities,  functions,  or  elements. 


The  study  or  model,  however,  must  be 
based  upon  an  examination  of  the 
current  cost  of  purchasing  facilities  and 
equipment,  such  as  switches  and  digital 
loop  carriers  (rather  than  list  prices). 

(4)  The  rate  of  return  must  oe  either 
the  authorized  federal  rate  of  return  on 
interstate  services,  currently  11.25 
percent,  or  the  state's  prescribed  rate  of 
return  for  intrastate  services.  We 
conclude  that  the  current  federal  rate  of 
return  is  a  reasonable  rate  of  return  by 
which  to  determine  forward  looking 
costs.  We  realize  that,  with  the  passage 
of  the  1996  Act,  the  level  of  local  service 
competition  may  increase,  and  that  this 
competition  might  increase  the  ILECs' 
cost  of  capital.  There  are  other  factors, 
however,  that  may  mitigate  or  offset  any 
potential  increase  in  the  cost  of  capital 
associated  with  additional  competition. 
For  example,  until  facilities-based 
competition  occurs,  the  impact  of 
competition  on  the  ILECs  risks 
associated  with  the  supported  services 
will  be  minimal  because  the  ILECs 
facilities  will  still  be  used  by 
competitors  using  either  resale  or 
purchasing  access  to  the  ILECs 
unbundled  network  elements.  In 
addition,  the  cost  of  debt  has  decreased 
since  we  last  set  the  authorized  rate  of 
return.  The  reduction  in  the  cost  of 
borrowing  caused  the  Common  Carrier 
Bureau  to  institute  a  preliminary 
inquiry  as  to  whether  the  currently 
authorized  federal  rate  of  return  is  too 
high,  given  the  current  marketplace  cost 
of  equity  and  debt.  We  will  re-evaluate 
the  cost  of  capital  as  needed  to  ensure 
that  it  accurately  reflects  the  market 
situation  for  carriers. 

(5)  Economic  lives  and  future  net 
salvage  percentages  used  in  calculating 
depreciation  expense  must  be  within 
the  FCC-authorized  range.  We  agree 
with  those  commenters  that  argue  that 
currently  authorized  lives  should  be 
used  because  the  assets  used  to  provide 
universal  service  in  nual,  insular,  and 
high  cost  areas  are  unlikely  to  face 
serious  competitive  threat  in  the  near 
term.  To  the  extent  that  competition  in 
the  local  exchange  market  changes  the 
economic  lives  of  the  plant  required  to 
provide  universal  service,  we  will  re- 
evaluate our  authorized  depreciation 
schedules.  We  intend  shortly  to  issue  a 
notice  of  proposed  rule  making  to 
further  examine  the  Commission's 
depreciation  rules. 

fe)  The  cost  study  or  model  must 
estimate  the  cost  of  providing  service  for 
all  businesses  and  households  within  a 
geographic  region.  This  includes  the 
provision  of  multi-line  business 
services,  special  access,  private  lines, 
and  multiple  residential  lines.  Such 
inclusion  of  multi-line  business  services 


and  multiple  residential  lines  will 
permit  the  cost  study  or  model  to  reflect 
the  economies  of  scale  associated  with 
the  provision  of  these  services. 

(7)  A  reasonable  allocation  of  joint 
and  common  costs  must  be  assigned  to 
the  cost  of  supported  services.  This 
allocation  will  ensure  that  the  forward- 
looking  economic  cost  does  not  include 
an  unreasonable  share  of  the  joint  and 
common  costs  for  nqn-supported 
services. 

(8)  The  cost  study  or  model  and  all 
underlying  data,  formulae, 
computations,  and  software  associated 
with  the  model  must  be  available  to  all  • 
interested  parties  for  review  and 
comment.  All  underlying  data  should  be 
verifiable,  engineering  assumptions 
reasonable,  and  outputs  plausible. 

(9)  The  cost  study  or  model  must 
include  the  capability  to  examine  and 
modify  the  critical  assumptions  and 
engineering  principles.  These 
assumptions  and  principles  include,  but 
are  not  limited  to,  the  cost  of  capital, 
depreciation  rates,  fill  factors,  input 
costs,  overhead  adjustments,  retail  costs, 
structure  sharing  percentages,  fiber- 
copper  cross-over  points,  and  terrain 
factors. 

(10)  The  cost  study  or  model  must 
deaverage  support  calculations  to  the 
wire  center  serving  area  level  at  least, 
and,  if  feasible,  to  even  smaller  areas 
such  as  a  Census  Block  Group,  Census 
Block,  or  grid  cell.  We  agree  with  the 
Joint  Board's  recommendation  that 
support  areas  should  be  smaller  than  the 
carrier's  service  area  in  order  to  target 
efficiently  universal  service  support. 
Although  we  agree  with  the  majority  of 
the  commenters  that  smaller  support 
areas  better  target  support,  we  are 
concerned  that  it  becomes  progressively 
more  difficult  to  determine  accurately 
where  customers  are  located  as  the 
support  areas  grow  smaller.  As  SBC 
notes,  carriers  currently  keep  records  of 
the  number  of  lines  served  at  each  wire 
center,  but  do  not  know  which  lines  are 
associated  with  a  particular  CBG,  CB,  or 
grid  cell.  Carriers,  however,  would  be 
required  to  provide  verification  of 
customer  location  when  they  request 
support  funds  &om  the  administrator. 

125.  In  order  for  the  Commission  to 
accept  a  state  cost  study  submitted  to  us 
for  the  purposes  of  calculating  federal 
universal  service  support,  that  study 
must  be  the  same  cost  study  that  is  used 
by  the  state  to  determine  intrastate 
universal  service  support  levels 
pursuant  to  section  254(0-  A  state  need 
not  perform  a  new  cost  study,  but  may 
submit  a  cost  study  that  has  already 
been  performed  for  evaluation  by  the 
Commission.  We  also  encourage  a  state, 
to  the  extent  possible  and  consistent 
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with  the  above  criteria,  to  use  its 
ongoing  proceedings  to  develop 
permanent  unbundled  network  element 
prices  as  a  basis  for  its  universal  service 
cost  study.  This  would  reduce 
duplication  and  diminish  arbitrage 
opportunities  that  might  arise  from 
inconsistencies  between  the 
methodologies  for  setting  unbundled 
network  element  prices  and  for 
determining  universal  service  support 
levels.  In  particular,  we  wish  to  avoid 
situations  in  which,  because  of  different 
methodologies  used  for  pricing 
unbundled  network  elements  and 
determining  universal  service  support,  a 
carrier  could  receive  support  for  the 
provision  of  universal  service  that 
differs  from  the  rate  it  pays  to  acquire 
access  to  the  unbundled  network 
elements  needed  to  provide  universal 
service.  Consequently,  to  prevent 
differences  between  the  pricing  of 
unbundled  network  elements  and  the 
determination  of  universal  service 
support,  we  urge  states  to  coordinate  the 
development  of  cost  studies  for  the 
pricing  of  unbundled  network  elements 
and  the  determination  of  universal 
service  support. 

126.  Development  and  Selection  of  a 
Suitable  Forwatxi-Looking  Support 
Mechanism  for  Rural  Carriers 

Consistent  with  our  plan  for  non-rural 
carriers,  we  shall  commence  a 
proceeding  by  October  1998  to  establish 
forward-looking  economic  cost 
mechanisms  for  rural  carriers.  Although 
a  precise  means  of  determining  forward- 
looking  economic  cost  for  non-rural 
carriers  will  be  prescribed  by  August 
1998  and  will  take  effect  on  January  1, 
1999.  rural  carriers  will  begin  receiving 
support  pursuant  to  support 
mechanisms  incorporating  forward- 
looking  economic  cost  principles  only 
when  we  have  sufficient  validation  that 
forward-looking  support  mechanisms 
for  rural  carriers  produce  results  that  are 
sufficient  and  predictable.  Consistent 
with  the  Joint  Board's  recommendation 
that  mechanisms  for  determining 
support  for  rural  carriers  incorporate 
forward-looking  cost  principles,  rather 
than  embedded  cost,  we  will  work 
closely  with  the  Joint  Board,  state 
commissions,  and  interested  parties  to 
develop  support  mechanisms  that 
satisfy  these  principles. 

127.  To  ensure  that  the  concerns  of 
rural  carriers  are  thoroughly  addressed. 
Pacific  Telecom  suggests  that  a  task 
force  be  established  specifically  to  study 
the  development  and  impact  of  support 
mechanisms  incorporating  forward- 
looking  economic  cost  principles  for 
rural  carriers.  State  Joint  Board  members 
and  USTA  have  also  recommended  the 


formation  of  a  rural  task  force  to  study 
and  develop  a  forward-looking 
economic  cost  methodology  for  rural 
carriers.  The  state  Joint  Board  members 
contend  that  such  a  task  force  "should 
provide  valuable  assistance  in 
identifying  the  issues  unique  to  rural 
carriers  and  analyzing  the 
appropriateness  of  proxy  cost  models 
for  niral  carriers."  We  support  this 
suggestion.  Such  a  task  force  should 
report  its  findings  to  the  Joint  Board.  We 
encourage  the  Joint  Board  to  establish 
the  task  force  soon,  so  that  its  findings 
can  be  included  in  any  Joint  Board 
report  to  the  Commission  prior  to  our 
issuance  of  the  FNPRM  on  a  forward- 
looking  economic  cost  methodology  for 
rural  carriers  by  October  1998.  Although 
the  Joint  Board  has  the  responsibility  to 
appoint  the  members  of  the  task  force, 
we  suggest  that  it  include  a  broad 
representation  of  industry,  including 
rural  carriers,  as  well  as  a  representative 
from  remote  and  insular  areas.  We  also 
suggest  that  the  meetings  and  records  of 
the  task  force  be  open  to  the  public. 

128.  Specifically,  through  the 
FNPRM,  we  will  seek  to  determine  what 
mechanisms  incorporating  forward- 
looking  economic  cost  principles  would 
be  appropriate  for  rural  carriers.  We 
require  that  mechanisms  developed  and 
selected  for  rural  carriers  reflect  the 
higher  operating  and  equipment  costs 
^attributable  to  lower  subscriber  density, 
small  exchanges,  and  lack  of  economies 
of  scale  that  characterize  rural  areas, 
particularly  in  insular  and  very  remote 
areas,  such  as  Alaska.  We  also  require 
that  cost  inputs  be  selected  so  that  the 
mechanisms  account  for  the  special 
characteristics  of  rural  areas  in  its  cost 
calculation  outputs.  We  recognize  the 
unique  situation  faced  by  carriers 
serving  Alaska  and  insular  areas  may 
make  selection  of  cost  inputs  for  those 
carriers  especially  challenging.  Thus,  if 
the  selected  mechanisms  include  a  cost 
model,  the  model  should  use  flexible 
inputs  to  accommodate  the  variation  in 
cost  characteristics  among  rural  study 
areas  due  to  each  study  area's  unique 
population  distribution.  Moreover,  the 
Commission,  working  with  the  Joint 
Board,  state  commissions,  and  other 
interested  parties,  will  determine 
whether  calculatiug  the  support  using 
geographic  units  other  than  CBGs  would 
more  accurately  reflect  a  rural  carrier's 
costs.  The  Commission  will  likewise 
consider  whether  such  mechanisms 
should  include  a  "maximum  shift  or 
change"  feature  to  ensiue  that  the 
amount  of  support  each  carrier  receives 
will  not  fluctuate  more  than  an 
established  amount  from  one  year  to  the 
next,  similar  to  the  provision  in 


§36.154(0(1)  of  the  Commission  s  rules 
to  mitigate  separations  and  high  cost 
fund  changes. 

129.  The  Commission  with  the  Joint 
Board's  assistance  will  also  consider 
whether  a  competitive  bidding  process 
could  be  used  to  set  support  levels  for 
rural  carriers.  The  record  does  not 
support  adoption  of  competitive  bidding 
as  a  support  mechanism  at  this  time. 
The  FNPRM  will  examine  the 
development  of  such  a  competitive 
bidding  process  that  will  meet  the 
requirements  of  both  sections  214(e)  and 
254. 

130.  Applicable  Benchmarks 

The  Joint  Board  recommended  that 
the  Commission  adopt  a  benchmark 
based  on  nationwide  average  revenue 
per  line  to  calculate  the  support  eligible 
telecommunications  carriers  would 
receive  for  serving  rural,  insular,  and 
high  cost  areas.  The  Joint  Board 
recommended  that  the  support  that  an 
eligible  telecommimications  carrier 
receives  for  serving  a  supported  line  in 
a  particular  geographic  area  should  be 
the  cost  of  providing  service  calculated 
using  forward-looking  economic  cost 
minus  a  benchmark  amount.  The 
benchmark  is  the  amount  subtracted 
from  the  cost  of  providing  service  that 
is  the  basis  for  determining  the  support 
provided  from  the  federal  universal 
service  support  mechanisms. 

131.  The  Joint  Board  recommended 
setting  the  benchmark  at  the  nationv«ride 
average  revenue  per  line,  because  "that 
average  reflects  a  reasonable  expectation 
of  the  revenues  that  a 
telecommunications  carrier  would  be 
reasonably  expected  to  use  to  offset  its 
costs,  as  estimated  in  the  proxy  model." 
Because  it  recommended  that  eligible 
residential  and  single-line  business  be 
supported,  with  single-line  businesses 
receiving  less  support,  the  Joint  Board 
recommended  defining  two 
benchmarks,  one  for  residential  service 
and  a  second  for  single-line  business 
service.  Because  they  found  that  a 
revenue-based  benchmark  will  require 
periodic  review  and  more 
administrative  oversight  than  a  cost- 
based  benchmark,  however,  the  majority 
state  members  of  the  Joint  Board 
recommended,  in  their  second  report  to 
the  Commission  the  use  of  a  benchmark 
based  on  the  nationwide  average  cost  of 
service  as  determined  by  the  cost  model. 

132.  We  agree  with  the  Joint  Board's 
recommendation,  and  intend  to 
establish  a  nationwide  benchmark  based 
on  average  revenues  per  line  for  local, 
discretionary,  interstate^ A  and 
intrastate  access  services,  and  other 
telecommunications  revenues  that  will 
be  used  with  either  a  cdsi  model  or  a 
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cost  study  to  detennine  the  level  of 
support  carriers  will  receive  for  lines  in 
a  particular  geographic  area.  A  non-nual 
eligible  telecommunications  carrier 
could  draw  from  the  federal  universal 
service  support  mechanism  for 
providing  supported  services  to  a 
subscriber  only  if  the  cost  of  serving  the 
subscriber,  as  calculated  by  the  forward- 
looking  cost  methodology,  exceeds  the 
benchmark.  We  note  that  a  majority  of 
the  commenters  support  the  use  of  a 
benchmark  based  on  revenues  per  line. 
We  also  agree  with  the  Joint  Board  that 
there  should  be  separate  benchmarks  for 
residential  service  and  single-line 
business  service. 

133.  Consistent  with  the  Joint  Board's 
recommendation,  we  shall  include 
revenues  from  discretionary  services  in 
the  benchmark.  We  agree  with  Time 
Warner  that  a  determination  of  the 
amount  of  support  a  carrier  needs  to 
serve  a  high  cost  area  should  reflect 
consideration  of  the  revenues  that  the 
carrier  receives  from  providing  other 
local  services,  such  as  discretionary 
services.  As  the  Joint  Board  noted,  those 
revenues  offset  the  costs  of  providing 
local  service.  Setting  the  benchmark  at 
a  level  below  the  average  revenue  per 
line,  including  discretionary  services, 
would  allow  a  carrier  to  recover  the 
costs  of  discretionary  services  from 
customers  purchasing  these 
discretionary  services  and  from  the 
universal  service  mechanisms.  This 
unnecessary  payment  would  increase 
the  size  of  the  universal  service  support 
mechanisms,  and  consequently  require 
larger  contributions  from  all 
telecommunications  carriers.  We  agree 
that  competition  could  reduce  revenues 
from  a  particular  service,  we  anticipate 
that  the  development  of  competition  in 
the  local  market  will  also  lead  to  the 
development  of  new  services  that  will 
produce  additional  revenues  per  line 
and  to  reductions  in  the  costs  of 
providing  the  services  generating  those 
revenues.  We  will  also  review  the 
benchmark  at  the  same  time  we  review 
the  means  for  calculating  forward- 
looking  economic  cost.  Thus,  at  these 
periodic  reviews,  we  can  adjust  both  the 
forward-looking  cost  methodology  and 
the  benchmark  to  reflect  the  positive 
effects  of  competition. 

134.  We  include  revenues  from 
discretionary  services  in  the  benchmark 
for  additional  reasons.  The  costs  of 
those  services  are  included  in  the  cost 
of  service  estimates  calculated  by  the 
forward-looking  economic  cost  models 
that  we  will  be  evaluating  further  in  the 
FNPRM.  Revenues  from  services  in 
addition  to  the  supported  services 
should,  and  do,  contribute  to  the  joint 
and  common  costs  they  share  with  the 


supported  services.  Moreover,  the 
former  services  also  use  the  same 
facilities  as  the  supported  services,  and 
it  is  often  impractical,  if  not  impossible, 
to  allocate  the  costs  of  facilities  between 
the  supported  services  and  other 
services.  For  example,  the  same  switch 
is  used  to  provide  both  supported 
services  and  discretionary  services. 
Consequently,  in  modeling  the  network, 
the  BCPM  and  the  Hatfield  3.1  models 
use  digital  switches  capable  of 
providing  both  supported  services  and 
discretionary  services.  Therefore,  it 
would  be  difficult  for  the  models  to 
extract  the  costs  of  the  switch  allocated 
to  the  provision  of  discretionary 
services. 

135.  We  also  include  both  interstate 
and  intrastate  access  revenues  in  the 
benchmark,  as  recommended  by  the 
Joint  Board.  Access  to  KCs  and  to  other 
local  wire  centers  is  provided  by  a  part 
of  the  switch  known  as  the  port.  The 
methodologies  filed  in  this  proceeding 
include  the  costs  of  the  port  as  costs  of 
providing  universal  service.  The  BCPM, 
however,  subtracts^  portion  of  port 
costs  allocated  to  toll  calls.  Hatfield  3.1, 
in  contrast,  includes  all  port  costs  in  the 
costs  of  providing  supported  services. 
Both  methodologies  exclude  per-minute 
costs  of  switching  that  are  allocated  to 
toll  calls.  Therefore,  the  methodologies 
filed  in  this  proceeding  do  not  include 
all  access  costs  in  the  costs  of  providing 
universal  service.  Access  charges  to  , 
IXCs,  however,  have  historically  been 
set  above  costs  as  one  implicit 
mechanism  supporting  local  service.  We 
therefore  conclude  that,  unless  and  until 
both  interstate  and  intrastate  access 
charges  have  been  reduced  to  recover 
only  per-minute  switch  and  transport 
costs,  access  revenues  should  be 
included  in  the  benchmark. 
Accordingly,  we  reject  the  proposals  by 
some  commenters  to  exclude  revenues 
from  discretionary  and  access  services 

in  calculating  the  benchmark. 

136.  We  also  agree  with  the  Joint 
Board  that  setting  the  benchmark  at 
nationwide  average  revenue  per  line  is 
reasonable  because  that  average  reflects 
a  reasonable  expectation  of  the  revenues 
that  a  telecommunications  carrier  could 
use  to  cover  its  costs,  as  estimated  by 
the  forward-looking  cost  methodology 
we  are  adopting.  A  nationwide 
benchmark  will  also  be  easy  to 
administer  and  will  make  the  support 
levels  more  uniform  and  predictable 
than  a  benchmark  set  at  a  regional,  state, 
or  sub-state  level  would  make  them.  A 
nationwide  benchmark,  as  the  Joint 
Board  noted,  will  also  encourage 
carriers  to  market  and  introduce  new 
services  in  high  costs  areas  as  well  as 
urban  areas,  because  the  benchmark  will 


vary  depending  upon  the  average 
revenues  from  carriers  serving  all  areas. 
For  that  reason,  contrary  to  the 
contentions  of  some  commenters,  we 
conclude  that  a  nationwide  benchmark 
will  not  harm  carriers  serving  rural 
areas  but  rather  encoiuBge  them  to 
introduce  new  services.  We  note  that 
support  levels  for  rural  carriers  will  be 
unaffected  by  the  benchmark  unless  and 
until  they  begin  to  transition  to  a 
forward-looking  cost  methodology, 
which  would  occur  no  earlier  than 
2001.  Fiulher,  we  note  that  the  states 
have  discretion  to  provide  universal 
service  support  beyond  that  included  in 
the  federal  universal  service  support 
mechanism. 

137.  We  agree  the  Joint  Board's 
recommendation  to  adopt  two  separate 
benchmarks,  one  for  residential  service 
and  a  second  for  single-line  business 
services.  Because  business  service  rates 
are  higher  than  residential  service  rates, 
we  consider  those  additional  revenue 
derived  from  business  services  when 
developing  the  benchmark.  We  note  that 
the  only  parties  who  have  opposed 
adopting  separate  benchmarks  contend 
that,  because  ILECs  do  not  keep  Separate 
records  for  residential  and  business 
revenues,  separate  benchmarks  would 
be  administratively  difficult.  We  do  not 
believe,  however,  that  using  two 
revenue  benchmarks  will  be 
administratively  difficult.  For  purposes 

,  of  universal  service  support,  the  eligible 
telecommunications  carrier  need  not 
determine  the  exact  revenues  per 
service,  but  only  the  number  of  eligible 
residential  and  business  connections  it 
serves  in  a  particular  support  area.  To 
calculate  support  levels,  the 
administrator  will  take  the  cost  of 
service,  as  derived  by  the  forward- 
looking  cost  methodology,  and  subtract 
the  applicable  benchmark  and  multiply 
that  number  by  the  number  of  eligible 
residential  or  business  lines  served  by 
the  carrier  in  that  support  area. 

138.  The  majority  state  members 
depart  from  the  Joint  Board 
recommendation  and  now  suggest  the 
use  of  a  cost-based  benchmark.  They 
contend  that  it  may  be  difficult  to  match 
the  revenue  used  in  a  benchmark  with 
the  cost  of  service  included  in  the 
model.  They  also  argue  that  a  revenue 
benchmark  would  require  periodic 
review  and  more  regulatory  oversight 
than  a  cost-based  benchmark.  Although 
we  recognize  there  may  be  some 
difficulties  in  using  a  revenue-based 
benchmark,  we  agree  with  the  Joint 
Board  that  a  cost-based  benchmark 
should  not  be  relied  upon  at  this  time. 
As  the  Joint  Board  noted,  it  is  best  to 
compare  the  revenue  to  the  cost  to 
determine  the  needed  support  rather 
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than  to  examine  only  the  cost  side  of  the 
equation.  A  cost-based  benchmark,  as 
Time  Warner  states,  does  not  reflect  the 
revenue  already  available  to  a  carrier  for 
covering  its  costs  for  the  supported 
services.  Even  in  some  areas  with  above 
average  costs,  revenue  can  offset  high 
cost  without  resort  to  subsidies, 
resulting  in  maintenance  of  affordable 
rates.  We  also  agree  with  the  majority 
state  members  of  the  Joint  Board  that  a 
cost-based  benchmark  will  not 
completely  satisfy  the  objective  of 
ensuring  that  only  a  reasonable 
allocation  of  joint  and  conunon  costs  are 
assigned  to  the  cost  of  the  supported 
services.  Although  the  majority  state 
members  of  the  Joint  Board  now  express 
concern  about  the  difficulty  in  matching 
the  service  revenue  and  the  cost  of 
services  included  in  a  model,  we  remain 
confident  that  we  can  do  that.  We  also 
do  not  find  that  it  will  be 
administratively  difficult  to  establish 
and  maintain  a  revenue-based 
benchmark,  and  intend  to  review  the 
benchmark  when  we  review  the 
forward-looking  economic  cost 
methodology.  Consequendy,  we  will  not 
adopt  a  cost-based  benchmark  at  this 
time,  but  will,  as  the  majority  state 
members  of  the  Joint  Board  suggest, 
address  in  the  fSiPRM  the  specific 
benchmark  that  should  be  used. 
139.  As  stated  above,  we  have 
determined  that  the  revenue  benchmark 
should  be  calculated  using  local  service, 
access,  and  other  telecommunications 
revenues  received  by  ILECs,  including 
discretionary  revenue.  Based  on  the  data 
we  have  received  in  response  to  the  data 
request  from  the  Federal-State  Joint 
Board  in  CC  Docket  80-286  (80-286 
Joint  Board)  on  universal  service  issues, 
it  appears  that  the  benchmark  for 
residential  services  should  be 
approximately  S31  and  for  single-line 
businesses  should  be  approximately 
$51.  We  recognize,  as  did  the  Joint 
Board,  that  the  precise  calculation  of  the 
level  of  the  benchmark  must  be 
consistent  with  the  means  of  calculating 
the  forward-looking  economic  costs  of 
constructing  and  operating  the  network. 
Thus,  we  do  not  adopt  a  precise 
calculation  of  the  benchmark  at  this 
time,  but  will  do  so  after  we  have  had 
an  opportunity  to  review  state  cost 
studies  and  the  study  or  model  that  will 
serve  as  the  methodology  for 
determining  forward  looking  economic 
costs  in  those  states  that  do  not  conduct 
cost  studies.  We  will  also  seek  further 
information,  particularly  to  clarify  the 
appropriate  amounts  of  access  charge 
revenue  and  intraLATA  toll  revenue 
that  should  be  included  in  the  revenue 
benchmark. 


140.  We  have  determined  to  assess 
contributions  for  the  universal  service 
support  mechanisms  for  rural,  insular, 
and  high  cost  areas  solely  from 
interstate  revenues.  We  have  adopted 
this  approach  because  the  Joint  Board 
did  not  recommend  that  we  should 
assess  intrastate  as  well  as  interstate 
revenues  for  the  high  cost  support 
mechanisms  and  because  we  have  every 
reason  to  believe  that  the  states  will 
participate  in  the  federal-state  universal 
service  partnership  so  that  the  high  cost 
mechanisms  will  be  sufficient  to 
guarantee  that  rates  are  just,  reasonable, 
and  affordable.  Support  for  rural, 
insular,  and  high  cost  areas  served  by 
non-rural  carriers  distributed  through 
forward-looking  economic  cost  based 
mechanisms  need  only  support 
interstate  costs.  We  will  monitor  the 
high  cost  mechanisms  to  determine 
whether  additional  federal  support 
becomes  necessary. 

141.  Accordingly,  we  must  determine 
the  federal  and  state  shares  of  the  costs 
of  providing  high  cost  service.  We  have 
concluded  that  the  federal  share  of  the 
difference  between  a  carrier's  forward 
looking  economic  cost  of  providing 
supported  services  and  the  national 
benchmark  will  be  25  percent.  Twenty- 
five  percent  is  the  current  interstate 
allocation  factor  applied  to  loop  costs  in 
the  Part  36  separations  process,  and 
because  loop  costs  will  be  the 
predominant  cost  that  varies  between 
high  cost  and  non-high  cost  areas,  this 
factor  best  approximates  the  interstate 
portion  of  universal  service  costs. 

142.  Prior  to  the  adoption  of  the  25 
percent  interstate  allocation  factor  for 
loop  costs,  the  Commission  allocated 
most  non-traffic  sensitive  (NTS)  plant 
costs  on  the  basis  of  a  usage-based 
measure,  called  the  Subscriber  Plant 
Factor  (SPF).  In  1984,  the  Commission 
and  the  80-286  Joint  Board  recognized 
that  there  was  no  purely  economic 
method  of  allocating  NTTS  costs  on  a 
usage-sensitive  basis.  Therefore,  the 
Commission  adopted  a  fixed  interstate 
allocation  factor  to  separate  loop  costs 
between  the  interstate  and  intrastate 
jurisdictions.  In  establishing  a  25 
percent  interstate  allocation  factor  for 
loop  costs,  the  Commission  was  guided 
by  the  following  four  principles  adopted 
by  the  80-286  Joint  Board:  "(1)  Ensure 
the  permanent  protection  of  universal 
service;  (2)  provide  certainty  to  all 
parties;  (3)  be  administratively 
workable;  and  (4)  be  fair  and  equitable 
to  all  parties."  Because  we  find  that  the 
four  principles  adopted  by  the  80-286 
Joint  Board  are  consistent  with  the 
principles  set  out  in  section  254(b]  and 
because  universal  service  support  is 
largely  attributable  to  high  NTTS  loop 


costs,  we  find  that  applying  the  25 
percent  interstate  allocation  factor 
historically  applied  to  loop  costs  in  the 
Part  36  separations  process  is 
appropriate  here. 

143.  We  believe  that  the  states  will 
fulfill  their  role  in  providing  for  the 
high  cost  support  mechanisms.  Indeed, 
we  note  that  there  is  evidence  that  such 
state  support  is  substantial,  as  states 
have  used  a  variety  of  techniques  to 
maintain  low  residential  basic  service 
rates,  including  geographic  rate 
averaging,  higher  rates  for  business 
customers,  higher  intrastate  access  rates, 
higher  rates  for  intrastate  toll  service, 
and  higher  rates  for  discretionary 
services.  The  Commission  does  not  have 
any  authority  over  the  local  rate  setting 
process  or  the  implicit  intrastate 
universal  service  support  reflected  in 
intrastate  rates.  We  believe  that  it  would 
be  prematiu^  for  the  Commission  to 
substitute  explicit  federal  universal 
service  support  for  implicit  intrastate 
universal  service  support  before  states 
have  completed  their  own  universal 
service  reforms  through  which  they  will 
identify  the  support  implicit  in  existing 
intrastate  rates  and  make  that  support 
explicit.  Although  we  are  not,  at  the 
outset,  providing  federal  support  for 
intrastate,  as  well  as  interstate,  costs 
associated  with  providing  universal 
services,  we  will  monitor  the  high  cost 
mechanisms  to  ensure  that  they  are 
sufficient  to  ensure  just,  reasonable,  and 
affordable  rates.  We  expect  that  the  Joint 
Board  and  the  states  will  do  the  same 
and  we  hope  to  work  with  the  states  in 
further  developing  a  unified  approach  to 
the  high  cost  mechanisms. 

144.  Non-Rural  Carriers 

We  will  continue  to  use  the  existing 
high  cost  support  mechanisms  for  non- 
rural  carriers  through  December  31, 
1998,  by  which  time  we  will  have  a 
forward-looking  cost  methodology  in 
place  for  non-rural  carriers.  We  are  also 
adopting  rules  that  will  make  this 
support  portable,  or  transferable,  to 
competing  eligible  telecommunications 
carriers  when  they  win  customers  from 
ILECs  or  serve  previously  unserved 
customers.  We  also  shall  limit  the 
amount  of  corporate  operations 
expenses  that  an  ILEC  can  recover 
through  high  cost  loop  support.  We 
shall  also  extend  the  indexed  cap  on  the 
growth  of  the  high  cost  loop  fund.  These 
modifications  to  the  existing 
mechanisms  shall  take  effect  on  January 
1, 1998. 

145.  Although  the  Joint  Board  defined 
universal  service  to  include  support  for 
single  residential  and  business  lines 
only,  we  join  the  state  members  of  the 
Joint  Board  in  recognizing  that  an 
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abrupt  withdrawal  of  support  for 
multiple  lines  may  significantly  affect 
the  operations  of  carriers  currently 
receiving  support  for  businesses  and 
residential  customers  using  multiple 
lines.  Again,  because  we  will  only 
continue  to  use  the  existing  support 
mechanisms  for  1998,  we  find  that  non- 
rural  carriers  should  continue  to  receive 
high  cost  assistance  and  LTS  for  all 
lines.  We  shall  continue  to  evaluate 
whether  support  for  second  residential 
lines,  second  residenc&s,  and  multiple 
line  businesses  should  be  provided 
under  the  forward-looking  economic 
cost  methodology. 

146.  Alternative  Options 

We  have  considered  different 
methods  for  calculating  support  until  a 
forward-looking  economic  cost 
methodology  for  non-rural  carriers 
becomes  effective.  First,  we  could 
extend  application  of  the  Joint  Board's 
recommendation  for  rural  carriers  to 
non-rural  carriers  and  provide  high  loop 
cost  support  and  LTS  benefits  on  a  per- 
line  basis  for  all  high  cost  carriers,  based 
on  amounts  received  for  each  line  that 
are  set  at  previous  years'  embedded 
costs.  We  decline  to  take  that  approach, 
however,  because  we,  like  the  state 
members  of  the  Joint  Board,  are 
concerned  that  a  set  per-line  support 
level  may  not  provide  carriers  adequate 
support  because  such  support  does  not 
take  into  consideration  any  necessary 
and  efficient  facility  upgrades  by  the 
carrier. 

147.  A  second  alternative  would  be  to 
calculate  costs  based  on  the  models 
before  us.  either  by  choosing  a  model  or 
taking  an  average  from  the  results  of  the 
models.  As  we  have  stated,  flaws  in  and 
unanswered  questions  about  the  models 
that  have  been  submitted  in  this 
proceeding  prevent  us  from  choosing 
one  now  to  determine  universal  service 
support  levels.  For  example,  the 
proponents  use  widely  divergent  input 
values  for  structure  sharing  and  switch 
costs  to  determine  the  cost  of  providing 
service.  We  agree  with  the  commenters 
that  these  variations  account  for  a  large 
part  of  the  difference  in  results  between 
the  models.  We  also  agree  with  the  state 
members  of  the  Joint  Board  that  the 
current  versions  of  the  models  are 
flawed  in  how  they  distribute 
households  within  a  CBG.  The  BCPM 
and  Hatfield  models  also  inaccurately 
determine  the  wire  centers  serving 
many  customers.  These  inaccuracies  can 
create  great  variance  in  the  costs  of 
service  determined  by  the  models.  For 
those  reasons,  we  find  that  it  would 
better  serve  the  public  interest  not  to 
use  the  current  versions  of  the  models, 
but  to  continue  to  work  with  the  model 


proponents,  industry,  and  the  state 
commissions  to  improve  the  models 
before  we  select  one  to  determine 
universal  service  support. 

148.  At  this  point  we  conclude  that 
we  should  not  select  one  model  over 
another  because  both  models  lack  a 
compelling  design  algorithm  that 
specifies  where  within  a  CBG  customers 
are  located.  The  BCPM  model  continues 
to  uniformly  distribute  customers 
within  the  CBG.  and  therefore  spreads 
customers  across  empty  areas  and 
generates  lot  sizes  that  appear  to  be 
larger  than  the  actual  lot  sizes.  On  the 
other  hand,  the  clustering  algorithm 
used  in  the  Hatfield  3.1  model  requires 
that  85  percent  of  the  population  live 
within  two  or  four  clusters  within  a 
CBG.  This  requirement  could 
misrepresent  actual  population 
locations  when  the  population  is 
clustered  differentiy. 

149.  A  third  alternative  is  the 
proposal  made  by  BANX  to  base 
universal  support  on  prices  for 
unbundled  network  elements.  We  reject 
this  alternative  because  the  record 
before  us  indicates  that  the  states  have 
yet  to  set  prices  for  all  of  the  unbundled 
network  elements  needed  to  provide 
universal  service,  including  loop,  inter- 
office transport,  and  switching. 

150.  We  conclude  that  the  public 
interest  is  best  served  by  using  high  cost 
mechanisms  that  allow  carriers  to 
continue  receiving  support  at  current 
levels  while  we  continue  to  work  with 
state  regulators  to  select  a  forward- 
looking  economic  cost  methodology. 
This  approach  will  ensure  that  carriers 
will  not  need  to  adjust  their  operations 
significantly  in  order  to  maintain 
universal  service  in  their  service  Areas 
pending  adoption  of  a  forward-looking 
economic  cost  methodology. 

151.  Indexed  Cap 

In  order  to  allow  an  orderly 
conversion  to  the  new  universal  service 
mechanisms,  the  Joint  Board  on  June  19, 
1996  recommended  extending  the 
interim  cap  limiting  growth  in  the 
Universal  Service  Fund  until  the 
effective  date  of  the  rules  the 
Commission  adopts  pursuant  to  section 
254  and  the  Joint  Board's 
recommendation.  We  adopted  that 
recommendation  on  June  26,  1996. 
Because  we  will  continue  to  use  the 
existing  universal  service  mechanisms, 
with  only  minor  modifications,  until  the 
forward-looking  economic  cost 
mechanisms  become  effective,  we 
clarify  that  the  indexed  cap  on  the 
Universal  Service  Fund  will  remain  in 
effect  until  all  carrier  receive  support 
based  on  a  forward-looking  economic 
cost  mechanism.  We  anticipate  that 


noii-rurai  carriers  win  oegin  receiving 
universal  service  support  based  on  the 
forward-looking  economic  cost 
mechanisms  on  January  1, 1999. 

152.  Continued  use  of  this  indexed 
cap  will  prevent  excessive  growth  in  the 
size  of  the  fund  during  the  period 
preceding  the  implementation  of  a 
forward-looking  support  mechanisms. 
We  find  that  a  cap  will  encourage 
carriers  to  operate  more  efficiently  by 
limiting  the  amount  of  support  they 
receive.  From  our  experience  with  the 
indexed  cap  on  the  current  high  cost 
support  mechanisms,  implemented 
pursuant  to  the  recommendations  of  the 
Joint  Board  in  the  80-286  proceeding, 
we  find  that  the  indexed  cap  effectively 
limits  the  overall  growth  of  the  fund, 
while  protecting  individual  carriers 
from  experiencing  extreme  reductions 
in  support. 

153.  Corporate  Operations  Expense 

In  order  to  ensure  that  carriers  use 
universal  service  support  only  to  offer 
better  service  to  their  customers  through 
prudent  focility  investment  and 
maintenance  consistent  with  their 
obligations  under  section  254(k},  we 
shall  limit  the  amount  of  corporate 
operations  expense  that  may  be 
recovered  through  the  support 
mechanisms  for  high  loop  costs.  A 
limitation  on  the  inclusion  of  such 
expenses  was  proposed  in  the  80-286 
NPRM.  Commenters  in  this  proceeding 
and  the  80-286  proceeding  generally 
support  limiting  the  amount  of 
corporate  operations  expense  that  can 
be  recovered  through  the  high  cost 
mechanisms  because  costs  not  directiy 
related  to  the  provision  of  subscriber 
loops  are  not  necessary  for  the  provision 
of  universal  service.  Most  conmienters 
suggest  that  there  be  a  cap  on  the 
amount  of  corporate  operations  expense 
that  a  carrier  is  allowed  to  recover 
through  the  universal  service 
mechanism,  but  some  assert  that  these 
expenses  should  not  be  allowed  at  all. 
We  agree  with  the  commenters  that 
these  expenses  do  not  appear  to  be  costs 
inherent  in  providing 
telecommunications  services,  but  rather 
may  result  from  managerial  priorities 
and  discretionary  spending. 
Consequently,  we  intend  to  limit 
universal  service  support  for  corporate 
operations  expense  to  a  reasonable  per- 
line  amount,  recognizing  that  small 
study  areas,  based  on  the  number  of 
lines,  may  experience  greater  amounts 
of  corporate  operations  expense  per  line 
than  larger  study  areas. 

154.  We  conclude  that,  for  each 
carrier,  the  amount  of  corporate 
operations  expense  per  line  that  is 
supported  through  our  universal  service 
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mechanisms  should  fall  within  a  range 
of  reasonableness.  We  shall  define  this 
range  of  reasonableness  for  each  study 
area  as  including  levels  of  reported 
corporate  operations  expense  per  line 
up  to  a  maximum  of  115  percent  of  the 
projected  level  of  corporate  operations 
expense  per  line.  The  projected 
corporate  operations  expense  per  line 
for  each  service  area  will  be  based  on 
the  number  of  access  lines  and 
calculated  using  a  formula  developed 
from  a  statistical  study  of  data 
submitted  by  NECA  in  its  annual  filing. 
155.  Furthermore,  we  will  grant  study 
area  waivers  only  for  expenses  that  are 
consistent  with  the  principle  in  section 
254(q)  that  carriers  should  use  universal 
service  support  for  the  "provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended."  Consistent  with  our 
limitation  on  corporate  operations 
expense  discussed  above,  we  believe 
that  corporate  operations  expense  in 
excess  of  115  percent  of  the  projected 
levels  are  not  necessary  for  the 
provision  of  universal  service,  and 
therefore,  absent  exceptional 
circumstances,  we  will  not  grant 
waivers  to  provide  additional  support 
for  such  expenses.  To  the  extent  a 
carrier's  corporate  operations  expense  is 
disallowed  pursuant  to  these 
limitations,  the  national  average 
unseparated  cost  per  loop  shall  be 
adjusted  accordingly. 

156.  Portability  of  Support 

Under  section  254(e),  eligible 
telecommimications  carriers  are  to  use 
universal  service  support  for  the 
provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended.  When  a  line  is 
served  by  an  eligible 
telecommunications  carrier,  either  an 
ILEC  or  a  CLEC,  through  the  carrier's 
owned  and  constructed  facilities,  the 
support  flows  to  the  carrier  because  that 
carrier  is  incurring  the  economic  costs 
of  serving  that  line. 

157.  In  order  not  to  discourage 
competition  in  high  cost  areas,  we  adopt 
the  Joint  Board's  recommendation  to 
make  carriers'  support  payments 
portable  to  other  eligible 
telecommunications  carriers  prior  to  the 
effective  date  of  the  forward-looking 
mechanism.  A  competitive  carrier  that 
has  been  designated  as  an  eligible 
telecommunications  carrier  shall  receive 
universal  service  support  to  the  extent 
that  it  capt\ires  subscribers'  lines 
formerly  served  by  an  ILEC  receiving 
support  or  new  customer  lines  in  that 
ILEC's  study  area.  At  the  same  time,  the 
ILEC  will  continue  to  receive  support 
for  the  customer  lines  it  continues  to 


serve.  We  conclude  that  paying  the 
support  to  a  CLEC  that  wins  the 
customer's  lines  or  adds  new  subscriber 
lines  would  aid  the  emergence  of 
competition.  Moreover,  in  order  to 
avoid  creating  a  competitive 
disadvantage  for  a  CLEC  using 
exclusively  unbundled  network 
elements,  that  carrier  will  receive  the 
universal  service  support  for  the 
customer's  line,  not  to  exceed  the  cost 
of  the  unbundled  network  elements 
used  to  provide  the  supported  services. 
The  remainder  of  the  support  associated 
with  that  element,  if  any,  will  go  the 
ILEC  to  cover  the  ILEC's  economic  costs 
of  providing  that  element  in  the  service 
area  for  universal  service  support. 

158.  During  the  period  in  which  the 
existing  mechanisms  are  still  defining 
high  cost  support  for  non-rural  carriers, 
we  find  that  the  least  burdensome  way 
to  administer  the  support  mechanism 
will  be  to  calculate  an  ILEC's  per-line 
support  by  dividing  the  ILEC's  universal 
service  support  payment  under  the 
existing  mechanisms  by  the  number  of 
loops  served  by  that  ILEC.  That  amount 
will  be  the  support  for  all  other  eligible 
telecommunications  carriers  serving 
customers  within  that  ILEC's  study  area. 

159.  As  previously  stated,  we 
conclude  that  carriers  that  provide 
service  throughout  their  service  area 
solely  through  resale  are  not  eligible  for 
support.  In  addition,  we  clarify  the  Joint 
Board's  recommendation  on  eligibility 
and  find  that  carriers  that  provide 
service  to  some  customer  lines  through 
their  own  bcilities  and  to  others 
through  resale  are  eligible  for  support 
only  for  those  lines  they  serve  through 
their  own  facilities.  The  purpose  of  the 
support  is  to  compensate  carriers  for 
serving  high  cost  customers  at  below 
cost  prices.  When  one  carrier  serves 
high  cost  lines  by  reselling  a  second 
carrier's  services,  the  high  costs  are 
borne  by  the  second  carrier,  not  by  the 
first,  and  under  the  resale  pricing 
provision  the  second  carrier  receives 
revenues  from  the  first  carrier  equal  to 
end-user  revenues  less  its  avoidable 
costs.  Therefore  it  is  the  second  carrier, 
not  the  first,  that  will  be  reluctant  to 
serve  absent  the  support,  and  therefore 
it  should  receive  the  support. 

160.  Use  of  Embedded  Cost  to  Set 
Support  Levels  for  Rural  Carriers 

We  adopt  the  Joint  Board's 
recommendation  that,  after  a  reasonable 
period,  support  for  rural  carriers  also 
should  be  based  on  their  forward- 
looking  economic  cost  of  providing 
services  designated  for  universal  service 
support.  Although  it  recommended 
using  forward-looking  economic  cost 
calculated  by  using  a  cost  model  to 


determine  high  cost  support  for  all 
eligible  telecommunications  carriers, 
the  Joint  Board  found  that  the  proposed 
models  could  not  at  this  time  precisely 
model  small,  rural  carriers'  cost.  The 
Joint  Board  expressed  concern  that,  if 
the  proposed  models  were  applied  to 
small,  rural  carriers,  the  models' 
imprecision  could  significantly  change 
the  support  that  such  carriers  receive, 
providing  carriers  with  funds  at  levels 
insufficient  to  continue  operations  or,  at 
the  other  extreme,  a  financial  windfall. 
The  Joint  Board  noted  that,  compared  to 
the  large  ILECs,  small,  rural  carriers 
generally  serve  fewer  subscribers,  serve 
more  sparsely  populated  areas,  and  do 
not  generally  benefit  from  economies  of 
scale  and  scope  as  much  as  non-rural 
carriers.  Rural  carriers  often  also  cannot 
respond  to  changing  operating 
circumstances  as  quickly  as  large 
carriers.  We  agree  with  the  Joint  Board 
that  rural  carriers  not  use  a  cost  model 
or  other  means  of  determining  forward- 
looking  economic  cost  immediately  to 
calculate  their  support  for  serving  rural 
high  cost  areas,  but  we  do  support  an 
eventual  shift  from  the  existing  system. 

161.  Use  of  a  Forward-Looking 
Economic  Cost  Methodology  by  Small 
Rural  Carriers 

We  acknowledge  commenters" 
concerns  that  the  proposed  mechanisms 
incorporating  forward-looking  economic 
cost  methodologies  filed  in  this 
proceeding  should  not  in  their  present 
form  be  used  to  calculate  high  cost 
support  for  small,  rural  carriers.  At 
present,  we  recognize  that  these 
mechanisms  cannot  presently  predict 
the  cost  of  serving  rural  areas  with 
sufficient  accuracy.  Consistent  with  the 
Joint  Board's  recommendation,  we 
anticipate,  however,  that  forward- 
looking  support  mechanisms  that  could 
be  used  for  rural  carriers  within  the 
continental  United  States  will  be 
developed  within  three  years  of  release 
of  this  Order.  We  conclude  that  a 
forward-looking  economic  cost 
methodology  consistent  with  the 
principles  we  set  forth  in  this  section 
should  be  able  to  predict  rural  carriers' 
forward-looking  economic  cost  with 
sufficient  accuracy  that  carriers  serving 
rural  areas  could  continue  to  make 
infrastructure  improvements  and  charge 
affordable  rates.  We  conclude  that 
calculating  support  using  such  a 
forward-looking  economic  cost 
methodology  would  comply  with  the 
Act's  requirements  that  support  be 
specific,  predictable,  and  sufficient  and 
that  rates  for  consumers  in  rural  and 
high  cost  areas  be  affordable  and 
reasonably  comparable  to  rates  charged 
for  similar  services  in  urban  areas. 
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Moreover,  sucn  d  mtt-  naiii.siu  i.uuid 
target  support  by  calculating  costs  over 
a  smaller  geographical  area  than  the 
study  areas  currently  used.  In  addition, 
we  find  that  the  use  of  mechanisms 
incorporating  forward-looking  economic 
cost  principles  would  promote 
competition  in  rural  study  areas  by 
providing  more  accurate  investment 
signals  to  potential  competitors. 
Accordin^y,  we  find  that,  rather  than 
causing  rural  economies  to  decline,  as 
some  commenters  contend,  the  use  of 
such  a  forward-looking  economic  cost 
methodology  could  bring  greater 
economic  opportunities  to  rural  areas  by 
encouraging  competitive  entry  and  the 
provision  of  new  services  as  well  as 
supporting  the  provision  of  designated 
services.  Because  support  will  be 
calculated  and  then  distributed  in 
predictable  and  consistent  amounts, 
such  a  forward-looking  economic  cost 
methodology  would  compel  cauriers  to 
be  more  disciplined  in  planning  their 
investment  decisions. 

162.  Conversion  to  a  Forward -Looking 
Economic  Cost  Methodology 

Consistent  with  the  Joint  Board,  we 
recognize  that  new  universal  service 
funding  mechanisms  could  significantly 
change  (but  not  necessarily  diminish) 
the  amount  of  support  rural  carriers 
receive.  Moreover,  we  agree  that 
compared  to  large  ILECs,  rural  carriers 
generally  serve  fewer  subscribers,  serve 
more  sparsely  populated  areas,  and  do 
not  generally  benefit  as  much  from 
economies  of  scale  and  scope.  For  many 
rural  carriers,  universal  service  support 
provides  a  large  share  of  the  carriers' 
revenues,  and  thus,  any  sudden  change 
in  the  support  mechanisms  may 
disproportionately  affect  rural  carriers' 
operations.  Accordingly,  we  adopt  the 
Joint  Board's  recommendation  to  allow 
rural  carriers  to  continue  to  receive 
support  based  on  embedded  cost  for  at 
least  three  years.  Once  a  forward- 
looking  economic  cost  methodology  for 
non-rural  carriers  is  in  place,  we  shall 
evaluate  mechanisms  for  rural  carriers. 
Rural  carriers  will  shift  gradually  to  a 
forward-looking  economic  cost 
methodology  to  allow  them  ample  time 
to  adjust  to  any  changes  in  the  support 
calculation. 

163.  Treatment  of  Rural  Carriers 

We  conclude  that  a  gradual  shift  to  a 
forward-looking  economic  cost 
methodology  for  small,  rural  carriers  is 
consistent  with  the  Act  and  our  access 
charge  reform  proceeding.  Section 
251(0(1)  grants  rtiral  telephone 
companies  an  exemption  &om  section 
251(c)'s  interconnection  requirements, 
under  specific  circumstances,  because 


Congress  recognized  that  it  might  be 
unfair  to  both  the  carriers  and  the 
subscribers  they  serve  to  impose  all  of 
section  251's  requirements  upon  rural 
companies.  Furthermore,  the 
companion  Access  Charge  Reform  Order 
limits  application  of  the  rules  adopted 
in  that  proceeding  to  price-cap  ILECs. 
The  Access  Charge  Reform  Order 
concludes  that  access  reform  for  non- 
price-cap  ILECs,  which  tend  to  be  small, 
rural  carriers,  will  occur  separately  firom 
reform  for  price-cap  ILECs  because 
small,  rural  ILECs,  which  generally  are 
under  rate-of-retum  regulation,  may  not 
be  subject  to  some  of  the  duties  under 
section  251  (b)  and  (c)  and  will  likely 
not  have  competitive  entry  into  their 
markets  as  quickly  as  price  cap  ILECs 
will  experience.  Because  the 
Commission's  access  reform  proceeding 
does  not  propose  generally  to  change 
access  charge  rules  for  non-price-cap 
ILECs.  we  find  without  merit  Minnesota 
Coalition's  argument  that  the  current 
embedded-cost  support  mechanisms 
must  be  maintained  because  changes  to 
part  69  may  cause  rural  carriers' 
revenues  to  decrease.  Consistent  with 
our  approach  towards  non-price-cap 
ILECs  in  access  charge  reform,  we 
conclude  that  rural  carriers'  unique 
circumstances  warrant  our 
implementation  of  separate 
mechanisms. 

164.  Supported  Lines 

In  the  process  of  selecting  a  forward- 
looking  economic  cost  methodology  for 
calculating  universal  service  support  for 
carriers  serving  high  cost  areas,  we  will 
determine  whether  lines  other  than 
primary  residential  and  single  business 
connections  should  be  eligible  for 
support.  For  this  reason,  we  conclude 
that  rural  carriers  should  continue  to 
receive  high  cost  loop  assistance,  DEM 
weighting,  and  LTS  support  for  all  their 
working  loops  until  they  move  to  a 
forward-looking  economic  cost 
methodology.  State  members  of  the  Joint 
Board  concur  with  this  determination. 

165.  Modifications  to  Existing  Support 
Mechanisms 

The  Joint  Board  recommended  that  for 
the  three  years  beginning  January  1 , 
1998,  high  cost  support  for  rural  ILECs 
be  calculated  based  on  high  cost  loop 
support,  DEM  weighting,  and  LTS 
benefits  for  each  line  based  on  historic 
support  amounts.  We  are  persuaded, 
however,  by  the  commenters  and  the 
recent  State  High  Cost  Report  that,  even 
in  the  absence  of  new  plant 
construction,  this  may  not  provide  rural 
carriers  adequate  support  for  providing 
universal  service  because  support  to 
ofiset  cost  increases  in  maintenance 


expenses  due  to  natural  disasters  or 
inflation  would  not  be  available.  We 
also  find  that,  in  order  to  maintain  the 
quality  of  the  service  they  offer  their 
customers,  carriers  may  not  be  able  to 
avoid  upgrading  their  facilities.  We  find 
that,  consistent  with  the  State  High  Cost 
Report,  the  level  of  support 
recommended  by  the  Joint  Board  may 
not  permit  carriers  to  afford  prudent 
facility  upgrades. 

166.  The  state  members  recommend 
that  the  Commission  adopt  an  industry 
proposal  regarding  the  determination  of 
the  needed  amount  of  support  for  rural 
carriers  rather  than  the  recommendation 
of  the  Joint  Board.  Expressing  concern 
that  setting  high  cost  support,  DEM 
weighting,  and  LTS  at  the  current  per- 
line  amount  could  discourage  carriers 
from  investing  in  their  networks,  the 
state  members  endorse  a  proposal  that 
would:  (1)  Use  a  carrier's  embedded 
costs  as  compared  to  the  1995 
nationwide  average  loop  cost,  adjusted 
annually  to  reflect  inflation,  to 
determine  whether  a  carrier  receives 
high  cost  support;  (2)  use  the  1995 
interstate  allocation  factor  for  DEM 
weighting;  and  (3)  freeze  the  percentage 
of  the  NECA  pool  that  is  associated  with 
LTS  at  1996  levels.  The  state  Joint  Board 
members  further  recommend  that, 
during  the  period  before  rural  carriers 
begin  to  draw  support  based  solely  on 
a  forward-looking  cost  methodology, 
each  carrier  continue  to  receive  support 
based  on  all  of  the  carrier's  working 
lines,  not  just  the  eligible  residential 
and  single-line  business  lines.  The  state 
members  of  the  Joint  Board  also  depart 
bom  the  Joint  Board's  recommendation 
that  rural  carriers  not  be  allowed  to  elect 
to  draw  support  solely  based  on 
forward-looking  economic  costs  until 
January  1,  2001,  when  all  rural  carriers 
would  begin  using  a  forward-looking 
cost  study  for  calculating  their  high  cost 
support. 

167.  We  are  persuaded  by 
commenters  stating  that  rural  carriers 
require  more  time  to  adjust  to  any 
change  in  universal  service  support  than 
large  carriers  do.  While  giving  rural 
carriers  ample  time  to  plan  for  changes 
from  the  current  methodology,  we  shall 
retain  many  features  of  the  current 
support  mechanisms  for  them  until  they 
move  to  a  forward-looking  economic 
cost  methodology.  Because  we  believe 
that  rural  carriers  must  begin 
immediately  to  plan  their  network 
maintenance  and  development  more 
carefully,  we  will  use  some  attributes  of 
the  ILEC  Associations'  proposal  to  limit 
the  growth  of  the  size  of  the  current 
high  cost  support  mechanisms 
bc^nning  in  2000.  We  will  use  those 
mechanisms  until  they  are  replaced  by 
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the  forward-looking  economic  cost 
methodology.  The  ILEC  Associations' 
proposal  would  control  the  growth  in 
support  received  by  the  carriers  but  still 
leave  support  to  cover,  at  least  partially, 
costs  of  essential  plant  investment. 
Because  they  find  this  proposal  to  offer 
a  better  initial  mechanism  for  rural 
carriers  than  the  Joint  Board's 
recommendations,  state  Joint  Board 
members  also  support  the  ILEC 
Associations'  proposal.  Starting  on 
January  1, 1998,  rural  carriers  shall 
receive  high  cost  loop  support,  DEM 
weighting  assistance,  and  LTS  benefits 
on  the  basis  of  the  modification  of  the 
existing  support  mechanism,  described 
below.  In  addition,  the  other 
modifications  to  the  existing 
mechanisms  set  forth  shall  also  take 
effect  on  January  1, 1998. 

166.  High  Cost  Loop  Support 

We  agree  with  the  state  members  of 
the  Joint  Board  that  rural  carriers  may 
require  a  greater  amount  of  support  than 
fixed  support  mechanisms  would 
provide.  Consequently,  we  decline  to 
adopt  the  Joint  Board's  recommendation 
to  base  support  for  high  cost  loops  on 
costs  reported  in  1995.  In  order  to 
maintain  existing  facilities  and  make 
prudent  facility  upgrades  until  such 
time  as  forward-looking  support 
mechanisms  are  in  place,  we  direct  that 
the  use  of  the  current  formula  to 
calculate  high  cost  loops  for  rural  ILECs 
continue  for  two  years.  Thus  from 
January  1, 1998  through  December  31, 
1999,  rural  carriers  will  calculate 
support  using  the  current  formulas. 

169.  Beginning  January  1,  2000, 
however,  rural  carriers  shall  receive 
high  loop  cost  support  for  their  average 
loop  costs  that  exceed  115  percent  of  an 
inflation-adjusted  nationwide  average 
loop  cost.  The  inflation-adjusted 
nationwide  average  cost  per  loop  shall 
be  the  1997  nationwide  average  cost  per 
loop  as  increased  by  the  percentage  in 
change  in  Gross  Domestic  Product 
Chained  Price  Index  (GDP-CPI)  from 

1997  to  1998.  We  index  loop  costs  to 
inflation  in  order  to  limit  the  growth  in 
the  fund  because,  historically,  small 
carriers'  costs  have  risen  faster  than  the 
national  average  cost  per  loop.  As  a 
result,  small  carriers  have  drawn 
increased  support  from  the  fund.  We  are 
using  the  GDP-CPI  of  the  year  for  which 
costs  are  reported  because  the  support 
mechanisms  reflect  a  two-year  lag 
between  the  time  when  the  costs  on 
which  support  is  based  are  incurred  and 
the  distribution  of  support.  We  are  using 
the  1997  nationwide  average  loop  cost 
per  loop  as  the  benchmark  because  the 

1998  nationwide  average  loop  costs 
would  not  be  calculated  until 


September  1999.  The  percentage  of  the 
above-average  loop  cost  that  rural 
carriers  may  recover  from  the  support 
mechanisms  during  2000  will  remaiix 
consistent  with  the  current  provisions 
concerning  support  for  high  loop  costs 
in  the  Commission's  rules.  We  note  that 
this  modification  to  the  existing 
benchmark  for  calculating  high  cost 
loop  support  enjoys  wide  support 
among  ILEC  commenters  and  is 
supported  by  the  state  Joint  Board 
members  in  their  report.  We  also 
conclude  that  rural  carriers  should 
continue  to  receive  this  support  through 
the  jurisdictional  separations  process, 
by  sillocating  to  the  interstate 
jurisdiction  the  amount  of  a  recipient's 
universal  service  support  for  loop  costs. 

1 70.  Indexed  Cap 

Until  rural  carriers  calculate  their 
support  using  a  forward-looking 
economic  cost  methodology,  we  shall 
continue  to  prescribe  a  cap  on  the 
growth  of  the  fund  to  support  high  cost 
loops  served  by  either  non-rural  and 
rural  carriers  equal  to  the  annual 
average  growth  in  lines.  Because 
beginning  January  1,  1999,  non-rural 
carriers  will  no  longer  receive  support 
under  the  existing  universal  service 
mechanisms,  it  is  necessary  to 
recalculate  the  cap  based  on  the  costs  of 
the  rural  carriers  that  will  remain  under 
the  modified  existing  support 
mechanisms.  This  overall  cap  will 
prevent  excessive  growth  in  the  size  of 
the  fund  during  the  period  preceding 
the  implementation  of  a  forward-looking 
support  mechanisms.  We  conclude  that 
a  cap  will  encourage  carriers  to  operate 
more  efficiently  by  limiting  the  amount 
of  support  they  receive.  We  also 
conclude  that  excessive  growth  in  high 
loop  cost  support  would  make  the 
change  to  forward-looking  support 
mechanisms  more  difficult  for  rural 
carriers  if  those  support  mechanisms 
provide  significantly  different  levels  of 
support.  From  our  experience  with  the 
indexed  cap  on  the  ciurent  high  cost 
support  mechanisms,  implemented 
pursuant  to  the  recommendations  of  the 
80-286  Joint  Board  proceeding,  we 
conclude  that  the  indexed  cap 
effectively  limits  the  overall  growth  of 
the  fund,  while  protecting  individual 
carriers  bom  experiencing  extreme 
reductions  in  support. 

1 71 .  DEM  Weighting  Support 

We  adopt  the  Joint  Board's 
recommendation  that  a  subsidy 
corresponding  in  amount  to  that 
generated  formerly  by  DEM  weighting 
be  recovered  from  the  new  universal 
service  support  mechanisms. 
Accordingly,  the  local  switching  costs 


assigned  to  the  interstate  jiu-isdiction 
beginning  in  1998  will  include  an 
amount  based  on  the  modified  DEM 
weighting  factor.  We  will  not,  however, 
set  DEM  weighting  support  on  a  per-line 
basis  and  calculate  support  for  high 
switching  costs  based  on  the  amount  by 
which  revenues  collected  by  each 
carrier  exceed  what  would  be  collected 
without  DEM  weighting  for  calendar 
year  1996.  We  conclude  that  setting 
support  at  those  levels  may  not  provide 
rural  carriers  with  sufficient  resources 
to  enable  the  carriers  to  make  prudent 
upgrades  to  their  svdtching  facilities  so 
that  they  may  continue  to  offer  quality 
service  to  their  customers.  As  we  have 
discussed  above,  we  do  not  believe  that 
the  fixed  per-line  support  recommended 
by  the  Joint  Board  would  provide  rviral 
carriers  adequate  support  for  providing 
universal  service  because  support  to 
offset  increases  in  maintenance 
expenses  due  to  natural  disasters  or 
inflation  would  not  be  available.  We 
adopt  a  modified  version  of  the  ILEC 
Associations'  proposal  to  provide  DEM 
weighting  benefits  prior  to  the 
conversion  to  a  forward-looking 
economic  cost  methodology. 

172.  Beginning  on  January  1,  1998, 
and  continuing  until  a  forward-looking 
economic  cost  methodology  for  them 
becomes  effective,  rural  carriers  will 
receive  local  switching  support  based 
on  weighting  of  their  interstate  DEM 
factors.  Assistance  for  the  local 
switching  costs  of  a  qualifying  carrier 
will  be  calculated  by  multiplying  the 
carrier's  annual  imseparated  local 
switching  revenue  requirement  by  a 
local  switching  support  factor,  where 
the  local  switching  support  factor  is  the 
difference  between  the  1996  weighted 
and  unweighted  interstate  DEM  factors. 
If  the  number  of  a  ceirrier's  lines 
increases  during  1997  or  any  successive 
year,  either  through  the  purchase  of 
exclf^ges  or  through  other  growth  in 
lines,  such  that  the  current  DEM 
weighting  factor  would  be  reduced,  the 
carrier  must  apply  the  lower  weighting 
factor  to  the  1996  imweighted  interstate 
DEM  factor  in  order  to  derive  the  local 
switching  support  factor  used  to 
calculate  universal  service  support.  We 
conclude  that  this  mechanism  will 
provide  support  for  carriers  to  make 
prudent  upgrades  to  their  switching 
equipment  needed  to  maintain,  if  not 
improve,  the  quality  of  service  to  their 
customers. 

173.  Long  Term  Support  (LTS) 

Consistent  with  the  Joint  Board's 
recommendation,  beginning  in  1998, 
rural  carriers  will  recover  from  the  new 
universal  service  support  mechanisms 
LTS  at  a  level  sufficient  to  protect  their 
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customers  from  the  effects  of  abrupt 
increases  in  the  NECA  CCL  rates.  We 
agree  with  those  coramenters 
contending  that  the  Joint  Board's 
recommendation  that  the  mechanisms 
compensate  each  common  line  pool 
member  on  the  basis  of  its  interstate 
common  line  revenue  requirement 
relative  to  the  total  interstate  common 
line  revenue  requirement  does  not 
consider  each  carrier's  revenues  from 
other  sources,  such  as  SLCs  and  CCL 
charges.  Accordingly,  we  decline  to 
adopt  the  Joint  Board's  recommendation 
to  calculate  the  support  for  LTS  on  a 
fixed  per-line  basis.  Instead,  we  adopt  a 
modified  per-line  support  mechanisms 
for  providing  LTS. 

174.  Begitming  on  January  1,  1998,  we 
shall  allow  a  rural  carrier's  annual  LTS 
to  increase  from  its  support  for  the 
preceding  calendar  year  based  on  the 
percentage  of  increase  of  the  nationwide 
average  loop  cost.  LTS  is  a  carrier's  total 
common  line  revenue  requirement  less 
revenues  received  from  SLCs  and  CCL 
charges.  This  approach  ties  increases  in 
LTS  to  changes  in  common  line  revenue 
requirements.  Alternative  options 
suggested  are  not  sufficient  because  they 
depend  on  an  ability  to  determine  a 
nationwide  CCL  charge,  which  will  no 
longer  be  possible  if  the  non-pooling 
carriers  switch  to  a  per-line  rather  than 
a  per-minute  CCL  charge. 

1 75.  Corporate  Operations  Expense 

As  we  described  earlier,  for  universal 
service  support,  we  will  not  prescribe 
support  for  corporate  operations 
expense  for  each  carrier  study  area,  as 
measured  on  an  average  monthly  per- 
line  basis,  in  excess  of  115  percent  of  an 
amount  projected  for  a  service  area  of  its 
sizes.  The  projected  amount  will  be 
~  defined  by  a  formula  based  upon  a 
statistical  study  that  predicts  corporate 
operations  expense  based  on  the      . 
number  of  access  lines. 

176.  Sale  of  Exchanges 

Until  support  for  all  carriers  is  based 
on  a  forward-looking  economic  cost 
methodology,  we  conclude  that 
potential  universal  service  support 
payments  may  influence  unduly  a 
carrier's  decision  to  purchase  exchanges 
from  other  carriers.  In  order  to 
discourage  carriers  from  placing 
unreasonable  reliance  upon  potential 
universal  service  support  in  deciding 
whether  to  purchase  exchanges  from 
other  carriers,  we  conclude  that  a  carrier 
making  a  binding  commitment  on  or 
after  May  7,  1997  to  purchase  a  high 
cost  exchange  should  receive  the  same 
level  of  support  per  line  as  the  seller 
received  prior  to  the  sale.  For  example, 
if  a  rural  carrier  purchases  an  exchange 


from  a  non-rural  carrier  that  receives 
support  based  on  the  forward-looking 
economic  cost  methodology,  the  loops 
of  the  acquired  exchange  shall  receive 
per-line  support  based  on  the  forward- 
looking  economic  cost  methodology  of 
the  non-rural  carrier  prior  to  the  sale, 
regardless  of  the  support  the  rural 
carrier  purchasing  the  lines  may  receive 
for  any  other  exchanges.  Likewise,  if  a 
rural  carrier  acquires  an  exchange  from 
another  rural  carrier,  the  acquired  lines 
will  continue  to  receive  per-line  support 
of  the  selling  company  prior  to  the  sale. 
If  a  carrier  has  entered  into  a  binding 
commitment  to  buy  exchanges  prior  to 
May  7, 1997,  that  carrier  will  receive 
support  for  the  newly  acquired  lines 
based  upon  an  analysis  of  the  average 
cost  of  all  its  lines,  both  those  newly 
acquired  and  those  it  had  prior  to 
execution  of  the  sales  agreement.  This 
approach  reflects  the  reasonable 
expectations  of  such  purchasers  when 
they  entered  into  the  purchase  and  sale 
agreements.  After  support  for  all  carriers 
is  based  on  the  forward-looking 
economic  cost  methodology,  carriers 
shall  receive  support  for  all  exchanges, 
including  exchanges  acquired  from 
other  carriers,  based  on  the  forward- 
looking  economic  cost  methodology. 

177.  Early  Use  of  Forward-Looking 
Economic  Cost  Methodology 

Consistent  with  the  recommendations 
in  the  State  High  Cost  Report,  at  this 
time,  we  find  that,  because  of  the 
current  methodologies'  high  margin  of 
error  for  rural  areas,  we  should  not 
permit  nu^l  carriers  to  begin  to  use  the 
forward-looking  economic  cost 
methodology  when  the  non-rural  ILECs 
do.  We  conclude  that  a  forward-looking 
economic  cost  methodology  developed 
for  non-rural  carriers  will  require 
further  review  before  being  applied  to 
rural  carriers.  We  conclude  that  a 
forward-looking  economic  cost 
methodology  for  rural  carriers  should 
not  be  implemented  imtil  there  is 
greater  certainty  that  the  mechanisms 
account  reasonably  for  the  cost 
differences  in  rural  study  areas. 

1 78.  Certification  as  a  Rural  Carrier 

Consistent  with  the  Joint  Board's 
recommendation,  we  define  "rural 
carriers"  as  those  carriers  that  meet  the 
statutory  definition  of  a  "rural 
telephone  company."  (47  U.S.C. 
153(37)).  In  order  for  the  administrator 
to  calculate  support  payments,  a  carrier 
must  notify  the  Commission  and  its 
state  commission,  that  for  purposes  of 
universal  service  support 
determinations,  it  meets  the  definition 
of  a  "rural  carrier."  Carriers  should 
make  such  a  notification  each  year  prior 


to  the  beginning  of  the  payout  period  for 
that  year.  We  find  that  a  self- 
certification  process,  coupled  with 
random  verification  by  the  Commission 
and  the  availability  of  the  secdon  208 
compliance  process,  would  ensure  that 
support  is  distributed  to  a  carrier 
without  delay  and  still  provide  adequate 
protection  against  abuse. 

1 79.  Portability  of  Support 

We  adopt  the  Joint  Board's 
recommendation  to  make  rural  carriers' 
support  payments  portable.  A  CLEC  that 
qualifies  as  an  eligible 
telecommunications  carrier  shall  receive 
universal  service  support  to  the  extent 
that  it  captures  subscribers  formerly 
served  by  carriers  receiving  support 
based  on  the  modified  existing  support 
mechanisms  or  adds  new  customers  in 
the  ILECs  study  area.  We  conclude  that 
paying  the  support  to  a  competitive 
eligible  telecommunications  carrier  that 
wins  the  customer  or  adds  a  new 
subscriber  would  aid  the  entry  of 
competition  in  rural  study  areas. 

180.  We  shall  calculate  an  ILECs  per- 
line  support  by  dividing  the  ILECs 
universal  service  support  payment  by 
the  number  of  loops  in  the  ILECs  most 
recent  annual  loop  count  to  calculate 
universal  service  support  for  all  eligible 
telecommunications  carriers  serving 
customers  within  that  ILECs  study  area. 
Moreover,  in  order  to  avoid  creating  a 
competiUve  disadvantage  for  an  eligible 
CLEC  using  exclusively  unbundled 
network  elements  to  provide  service, 
that  carrier  will  receive  the  universal 
service  support  for  the  customer,  not  to 
exceed  the  cost  of  the  unbundled 
network  elements  used  to  provide  the 
supported  services.  If  the  service  is 
provided  in  part  through  facilities 
constructed  and  deployed  by  the  CLEC 
and  in  part  through  unbundled  network 
elements,  then  support  will  be  allocated 
between  the  ILEC  and  the  CLEC 
depending  on  the  amount  of  support 
assigned  to  each  element  and  whether 
the  carrier  constructed  the  facilities 
used  to  provide  service  or  purchased 
access  to  an  unbundled  network 
element. 

181.  We  conclude  that  determining  a 
rural  ILECs  per-line  support  by 
dividing  the  ILECs'  universal  service 
support  payment  by  the  number  of 
loops  served  by  that  ILEC  to  calculate 
universal  service  support  for  all  eligible 
telecommunications  carriers  serving 
customers  within  that  rural  ILECs  study 
area  will  be  the  least  burdensome  way 
to  administer  the  support  mechanisms 
and  will  provide  the  competing  carrier 
with  an  incentive  to  operate  efficiently. 
Besides  using  a  forward-looking  or 
embedded  costs  system,  the  alternative 
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for  calculating  support  levels  for 
competing  eligible  telecommunications 
carriers  consists  of  requiring  the  CLECs 
to  submit  cost  studies.  Compelling  a 
CLEC  to  use  a  forward-looking 
economic  cost  methodology  without 
requiring  the  ILEC's  support  to  be 
calculated  in  the  same  maimer, 
however,  could  place  either  the  ILEC  or 
the  CLEC  at  a  competitive  disadvantage. 
We  thus  disagree  with  commenters  that 
assert  that  providing  support  to  eligible 
CLECs  based  on  the  incumbents' 
embedded  costs  would  violate  section 
254(e),  I 

182.  Alaska  and  Insular  Areas 

The  Joint  Board  recommended  that, 
because  of  the  unique  circumstances 
faced  by  rural  carriers  providing  service 
in  Alaska  and  insular  areas,  those 
carriers  should  not  be  required  to  shift 
to  support  mechanisms  based  on  the 
forward-looking  economic  cost  at  the 
same  time  that  other  rural  carriers  are  so 
required.  The  Joint  Board  noted  that 
carriers  serving  insular  areas  have 
higher  shipping  costs  for  equipment  and 
damage  caused  by  tropical  storms,  while 
carriers  serving  Alaska  have  limited 
construction  periods  and  serve 
extremely  remote  rural  communities. 
Therefore,  the  Joint  Board 
recommended  that  rural  carriers  in 
Alaska  and  insular  areas  continue  to 
receive  support  based  on  the  fixed 
support  amoimts.  The  Joint  Board 
further  recommended  that  the 
Commission  revisit  at  a  future  date  the 
issue  of  when  to  move  such  carriers  to 
a  forward-looking  economic  cost 
methodology.  Given  the  plan  we  adopt 
in  this  Order,  we  find  that  we  do  not 
need  to  resolve  the  issue  of  rural  carriers 
serving  Alaska  and  insular  areas  at  this 
time  because  we  have  not  set  a 
timeframe  for  rural  carriers  to  move  to 
the  forward-looking  economic  cost 
methodology.  We  will  revisit  this 
question  when  we  decide  the  schedule 
for  other  rural  carriers  moving  to  the 
forward-looking  economic  cost 
methodology.  We  agree  with  the  Joint 
Board  that  non-rural  carriers  serving 
Alaska  and  insular  areas  should  move  to 
the  forward-looking  economic  cost 
methodology  at  the  same  time  as  other 
non-rural  carriers.  We  note,  however, 
that  we  retain  the  ability  to  grant 
waivers  of  this  requirement  in 
appropriate  cases. 

183.  We  note  that  the  forward-looking 
economic  cost  models  that  have  been 
presented  to  us  so  far  do  not  include 
any  information  on  Alaska  or  the  insular 
areas.  We  anticipate  that  information  for 
non-rural  carriers  serving  Alaska  and 
insular  areas  will  be  included  in  future 
versions  of  the  models.  If  such 


information  is  not  available  in  a  timely 
manner,  we  recognize  that  we  may  need 
to  adjust  the  schedule  for  non-rural 
carriers  serving  Alaska  and  insular  areas 
to  move  to  support  based  forward- 
looking  economic  cost.  We  will  evaluate 
that  situation  as  we  proceed  with  our 
determination  of  a  forward-looking 
economic  cost  methodology  through  the 
FNPRM.  We  also  note  that,  in  the 
absence  of  such  information  in  the 
models,  the  conunissions  for  Alaska  and 
the  insular  areas  may  still  submit  a  state 
cost  study  to  the  Conunission. 

184.  We  agree  with  Guam  Tel. 
Authority  that,  under  the  principle  set 
out  in  section  254(b)(3)  this  carrier 
should  be  eligible  for  universal  service 
support  and  clarify  the  procedures  to  be 
used  for  any  carriers,  such  as  Guam  Tel. 
Authority,  that  may  not  have  historical 
costs  studies  on  which  to  base  the  set 
support  amounts.  Guam  Tel.  Authority, 
or  any  other  carrier  serving  an  insular 
area  that  is  not  currenUy  included  in  the 
existing  universal  service  mechanism, 
shall  receive  support  based  on  an 
estimate  of  annual  amount  of  their 
embedded  costs.  Such  carriers  must 
submit  verifiable  embedded-cost  data  to 
the  fund  administrator. 

185.  Use  of  Competitive  Bidding 
Mechanisms 

In  the  NPRM,  the  Commission  sought 
comment  on  whether  competitive 
bidding  could  be  used  to  determine 
universal  service  support  in  rural, 
insular,  and  high  cost  areas. 
Specifically,  the  Commission  asked 
whether  relying  on  competitive  bidding 
would  be  consistent  with  section  214(e), 
the  provision  of  the  statute  that  specifies 
the  circimistances  under  which 
telecommunications  carriers  are  eligible 
to  receive  universal  service  support. 
Under  a  competitive  bidding 
mechanism  eligible  telecommimications 
carriers  would  bid  on  the  amount  of 
support  per  line  that  they  would  receive 
for  serving  a  particular  geographic  area. 

186.  The  Joint  Board  identified  many 
advantages  arising  from  the  use  of  a 
competitive  bidding  system.  We  agree 
with  the  Joint  Board  and  the 
commenters  that  a  compelling  reason  to 
use  competitive  bidding  is  its  potential 
as  a  market-based  approach  to 
determining  universal  service  support, 
if  any,  for  any  given  area.  The  Joint 
Board  and  some  commenters  also  noted 
that  by  encouraging  more  efficient 
carriers  to  submit  bids  reflecting  their 
lower  costs,  another  advantage  of  a 
properly  structured  competitive  bidding 
system  would  be  its  ability  to  reduce  the 
amount  of  support  needed  for  universal 
service.  In  that  regard,  the  bidding 
process  should  also  capture  the 


efficiency  gains  from  new  technologies 
or  improved  productivity,  converting 
them  into  cost  savings  for  universal 
service.  We  find  that  competitive 
bidding  warrants  further  consideration. 

187.  We  agree  with  the  commenters 
that  suggest  we  issue  a  notice  to 
examine  issues  related  to  the  use  of 
competitive  bidding  to  set  universal 
service  support  levels  for  rural,  insular, 
and  high  cost  areas.  We  find  that  the 
record  in  this  proceeding  does  not 
contain  discussion  of  those  issues 
adequate  for  us  to  define  at  this  time  a 
competitive  bidding  mechanism  that  is 
also  consistent  with  the  requirements  of 
sections  214(e)  and  254.  Overall,  there 
is  even  less  discussion  in  the  comments 
on  the  Recommended  Decision 
addressing  the  use  of  competitive 
bidding  by  the  Commission  than  in  the 
comments  filed  in  response  to  the 
NfPRM  and  the  Common  Carrier 
Bureau's  Public  Notice. 

188.  It  is  unlikely  that  there  will  be 
competition  in  a  significant  number  of 
rural,  insular,  or  high  cost  areas  in  the 
near  future.  Consequently,  it  is  imlikely 
that  competitive  bidding  mechanisms 
would  be  useful  in  many  areas  in  the 
near  future.  Given  the  limited  utility  of 
a  competitive  bidding  process  in  the 
near  term,  it  is  imf>ortant  that  we  not 
rush  to  adopt  competitive  bidding 
procedures  before  we  complete  a 
thorough  and  complete  examination  of 
the  complex  and  unique  issues  involved 
with  developing  bidding  mechanisms 
for  awarding  of  universal  service 
support.  Furthermore,  as  envisioned  in 
the  proposals  made  to  the  Commission 
thus  far,  competitive  bidding  will  be  a 
complement  to,  not  a  substitute  for,  an 
alternative  forward-looking  economic 
cost  methodology.  We  will  seek  to 
define  a  role  for  a  competitive  bidding 
mechanism  as  part  of  the  forward- 
looking  economic  cost  methodology  by 
which  support  to  non-rural  carriers  for 
their  provision  of  universal  service  is 
defined  after  E)ecember  31, 1998. 

189.  We  shall  therefore  issue  a 
FNPRM  examining  specifically  the  use 
of  competitive  bidding  to  define 
luiiversal  service  support  for  rural, 
insular,  andiiigb  cost  areas.  Our  goal 
will  be  to  develop  a  record  on  specific 
competitive  bidding  mechanisms 
sufficient  to  enable  us  to  adopt  one,  if 
we  also  find  it  to  be  in  the  public 
interest.  A  separate  proceeding  will 
allow  commenters  to  focus  on  the  issues 
posed  by  a  decision  to  use  competitive 
bidding  for  universal  service  support  in 
light  of  our  actions  in  this  Order. 


II 
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Support  for  Low-Income  Consumers 

190.  Authority  to  Revise  Lifeline  and 
Link  Up  Programs 

We  agree  with  the  Joint  Board  that 
section  254(j)  allows  us  to  adopt  certain 
changes  to  the  Lifeline  program  in  order 
to  make  it  consistent  with  the  goals  of 
the  1996  Act.  We  thus  concur  with  the 
Joint  Board's  finding  that  Congress  did 
not  intend  for  section  254(j)  to  codify 
every  detail  of  the  existing  Lifeline 
program,  but  that  it  intended  to  give  the 
Joint  Board  and  the  Conmiission 
permission  to  leave  the  Lifeline  program 
in  place  without  modification,  despite 
Lifeline's  inconsistency  with  other 
portions  of  the  1996  Act. 

191.  Chir  authority  to  alter  the  existing 
low-income  assistance  programs  must 
be  understood  in  light  of  our  general 
authority  to  preserve  and  advance 
universal  service  under  section  254.  We 
find  that  section  254  clarifies  the  scope 
of  the  Commission's  universal  service 
responsibilities  in  several  fundamental 
respects.  Most  notably,  universal  service 
as  defined  by  section  254  is  both 
intrastate  and  interstate  in  natiire.  This 
feature  of  universal  service  is  evident, 
for  example,  in  the  case  of  low-income 
support  programs.  Affordability  of  basic 
telephone  service  is  necessary  to  ensure 
that  low-income  consumers  have  access 
not  only  to  intrastate  services  but  to 
interstate  telecommunications  as  well. 

192.  Thus,  we  agree  with  the  Joint 
Board  that  state  and  federal 
governments  have  overlapping 
obligations  to  strengthen  and  advance 
universal  service.  We  further  conclude 
that  section  254  grants  us  authority  to 
ensure  that  states  satisfy  these 
obligations.  That  authority  is  reflected, 
among  other  places,  in  Congress's 
directive  that  the  Commission  ensure 
that  support  is  "sufficient"  to  meet 
universal  service  obligations.  Although 
states  also  must  ensure  that  their 
support  mechanisms  are  "sufficient," 
they  may  only  do  so  to  the  extent  that 
such  mechanisms  are  not  "inconsistent 
with  the  Commission's  rules  to  preserve 
and  advance  universal  service." 

193.  In  fulfilling  our  responsibility  to 
preserve  and  advance  universal  service, 
we  find  that  the  1996  Act  clarifies  not 
only  the  scope  of  the  Commission's 
authority,  but  also  the  specific  nature  of 
our  obligations.  With  respect  to  the 
Lifeline  and  Link-Up  programs,  we 
observe  that  the  Act  evinces  a  renewed 
concern  for  the  needs  of  low-income 
citizens.  Thus,  for  the  first  time. 
Congress  expresses  the  principle  that 
rates  should  be  'affordable."  and  that 
access  should  be  provided  to  "low- 
income  consumers"  in  all  regions  of  the 
nation.  These  principles  strengthen  and 


reinforce  the  Commission's  preexisting 
interest  in  ensuring  that 
telecommunications  service  is  available 
"to  all  the  people  of  the  United  States." 
Under  these  directives,  all  consumers, 
including  low-income  consumers,  are 
equally  entitled  to  universal  service  as 
defined  by  this  Commission  under 
section  254(c)(lJ. 

194.  We  adopt  the  reconunendation  of 
the  Joint  Board  to  reject  the  view  offered 
by  some  commenters  that  section  254(j) 
prevents  the  Commission  from  making 
any  change  to  the  Lifeline  program.  We 
find  that  Congress  did  not  intend  to 
codify  the  existing  Lifeline  program  so 
as  to  immunize  it  fi'om  any  future 
changes  or  improvements.  We  therefore 
conclude  that  Congress  intended  section 
254(jJ  to  permit  the  Commission  to  leave 
the  Lifeline  program  in  place, 
notwithstanding  that  the  program  may 
conflict  with  the  pro-competitive 
provisions  of  the  1996  Act. 

195.  Moreover,  by  its  own  terms, 
section  254(j)  applies  only  to  changes 
made  pursuant  to  section  254  itself.  Ouir 
authority  to  restrict,  expand,  or 
otherwise  modify  the  Lifeline  program 
through  provisions  other  than  section 
254  has  been  well  established  over  the 
past  decade.  In  1985,  we  created 
Lifeline  under  the  general  authority  of 
sections  1,  4(i),  201.  and  205  of  the  Act. 
Since  then,  we  have  relied  on  those 
provisions  to  modify  the  program  on 
several  occasions.  We  must  assume  that 
Congress  was  aware  of  the 
Commission's  authority  under  Tides  I 
and  II  to  amend  Lifeline.  Consequently, 
we  agree  with  the  Joint  Board  that  we 
retain  the  authority  to  revise  the  Lifeline 
program. 

196.  We  also  agree  with  the  Joint 
Board  that  we  are  not  barred  from 
relying  on  the  authority  of  section  254 
itself  when  modifying  the  Lifeline 
program.  Although  section  254(j) 
provides  that  nothing  in  section  254 
"shall  affect"  the  Lifeline  program, 
nonetheless,  like  the  Joint  Board,  we  do 
not  believe  that  section  254(j)  can 
reasonably  be  read  to  prevent  us  from 
changing  Lifeline  to  bring  it  into 
conformity  with  the  principles  of 
section  254.  Section  254  clearly  gives 
the  Commission  independent  statutory 
authority  to  establish  federal 
mechanisms  to  provide  universal 
service  support  to  low-income 
consumers,  and  section  254(j)  in  no  way 
can  be  read  to  usurp  the  Commission's 
authority  under  section  254  to  establish 
such  mechanisms.  Were  section  254  to 
be  interpreted  to  prohibit  us  from 
revising  our  rules  establishing  the 
Lifeline  program,  we  could,  pursuant  to 
section  254 ,  establish  new  low-income 
universal  service  support  mechanisms 


and  then,  acting  pursuant  to  sections  1, 
4(i),  and  201,  simply  abolish  the  Lifeline 
program  as  duplicative. 

197.  Section  254(j)  indicates  that 
Congress  did  not  intend  to  require  a 
change  to  the  Lifeline  program  in 
adopting  the  new  universal  service 
principles.  Presumably,  Congress  did 
not  want  to  be  viewed  as  mandating 
modifications  to  this  worthy  and 
popular  program.  Congress  did  not 
intend,  however,  to  prevent  the 
Commission  fi°om  making  changes  to 
Lifeline  that  are  sensible  and  clearly  in 
the  public  interest.  Thus,  we  agree  with 
the  Joint  Board  that  it  "has  the  authority 
to  recommend,  and  the  Commission  has 
authority  to  adopt,  changes  to  the 
Lifeline  program  to  make  it  more 
consistent  with  Congress's  mandates  in 
section  254  if  such  changes  would  serve 
the  public  interest." 

198.  In  this  section,  we  make  changes 
to  the  Lifeline  program  that  we  believe 
are  necessary,  are  in  the  public  interest, 
and  advance  universal  service.  We 
emphasize  that,  in  doing  so,  we  are 
relying  principally  upon  our  preexisting 
authority  under  Tides  I  and  II  of  the 
Communications  Act  (particularly 
sections  1,  4(i},  201,  and  205).  To  the 
extent  that  we  act  on  the  basis  of  the 
principles  of  section  254(b),  however, 
we  rely  on  the  authority  of  that  section 
as  well. 

199.  We  share  the  Joint  Board's 
concern  over  the  low  subscribership 
levels  among  low-income  consumers 
and  agree  that  changes  in  the  current 
Lifeline  program  are  warranted.  We  are 
particularly  concerned  that  two  factors 
deter  subscribership  among  low-income 
consumers.  First,  several  states  do  not 
participate  in  the  Lifeline  program,  and 
therefore  low-income  consumers  in 
those  regions  do  not  have  access  to 
Lifeline.  Second,  some  low-income 
consumers  in  states  that  participate  in 
the  Lifeline  program  receive  no 
assistance  because  not  all  carriers  in 
those  areas  are  obligated  to  offer 
Lifeline.  We  find  that  the  unavailability 
of  Lifeline  to  low-income  consumers  in 
these  areas  runs  counter  to  our  duty  to 
"make  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  •   *   *  a 
rapid,  efficient  Nationwide  •  •   •  wire 
and  radio  communication  service."  The 
unavailability  of  Lifeline  to  mtmy  low- 
income  consumers  also  conflicts  with 
the  statutory  principle  that  access  to 
telecommunications  services  should  be 
extended  to  "(c)onsumers  in  all  regions 
of  the  Nation,  including  low-income 
consumers."  For  these  reasons,  we 
revise  the  Lifeline  program  pursuant  to 
our  authority  under  sections  1,  4(i),  201, 
205,  and  254  to  promote  access  to 
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telecommunications  service  for  all 
consumers. 

200.  Carriers'  Obligation  to  Offer 
Lifeline 

We  concur  with  the  Joint  Board's 
conclusion  that,  to  increase 
subscribership  among  low-income 
consumers,  we  should  modify  the 
Lifeline  program  so  that  qualifying  low- 
income  consumers  cjm  receive  Lifeline 
service  from  all  eligible 
telecommunications  carriers.  Our 
determination  arises  from  a  concern 
that,  in  certain  regions  of  the  nation, 
carriers  may  not  offer  Lifeline  service 
unless  compelled  to  do  so.  In  requiring 
all  eligible  telecommunications  carriers 
to  offer  Lifeline  service  to  qualifying 
low-income  consumers,  we  make 
Lifeline  part  of  our  universal  service 
support  mechanisms.  We  emphasize 
that  in  imposing  this  obligation,  we  are 
acting  under  our  general  authority  in 
sections  1,  4(1),  201,  and  205  of  the  Act, 
as  well  as  our  authority  under  section 
254. 

201.  Expanding  Lifeline  to  Every  State 
and  Modifying  Matching  Requirements 

We  also  agree  with  the  Joint  Board 
that  the  Lifeline  program  should  be 
amended  so  that  qualifying  low-income 
consumers  throughout  the  nation  can 
receive  Lifeline  service.  Presently,  only 
44  states  (including  the  District  of 
Columbia  and  the  U.S.  Virgin  Islands) 
participate  in  Lifeline.  Because  the 
Lifeline  program  currently  requires 
states  to  make  a  matching  reduction  in 
intrastate  rates  in  order  to  qualify  for  the 
SLC  waiver,  a  state's  decision  not  to 
participate  means  that  federal  support 
will  not  be  available  in  that  state.  We 
agree  with  the  Joint  Board  that  a 
baseline  amount  of  federal  support 
should  be  available  in  all  states 
irrespective  of  whether  the  state 
generates  support  from  the  intrastate 
jurisdiction.  We  agree  with  the  Joint 
Board,  however,  that  state  participation 
in  Lifeline  historically  has  been  an 
important  aspect  of  the  program.  As  a 
result,  we  agree  with  the  Joint  Board 
that  matching  incentives  should  not  be 
eliminated  entirely.  We  will  provide  a 
baseline  federal  support  amount  to 
qualifying  low-income  consumers  in  all 
states,  with  a  matching  component 
above  the  baseline  level. 

202.  Lifeline  Support  Amount 

In  determining  the  appropriate 
amount  of  support  for  Lifeline,  the  Joint 
Board  indicated  that  it  was  uncertain 
whether  a  federal  support  amount  equal 
to  the  level  of  the  SLC  (currently  a 
maximum  of  $3.50),  absent  any  state 
support,  would  be  a  sufficient  baseline 


federal  support  amount.  Although  the 
Lifeline  program  currently  provides 
federal  support  in  the  form  of  a  SLC 
waiver  (i.e.,  up  to  $3.50),  that  support 
must  be  matched  by  equal  or  greater 
reductions  in  intrastate  rates.  Thus, 
Lifeline  customers  currently  receive 
overall  reductions  in  their  charges  of 
$7.00  or  more,  depending  upon  state 
participation.  Our  revised  Lifeline 
program  will  be  available  in  all  states, 
irrespective  of  state  participation.  Thus, 
the  baseline  support  must  provide  a 
sufficient  level  of  support  even  in  states 
that  generate  no  support  from  the 
intrastate  jurisdiction.  The  Joint  Board 
therefore  proposed  a  baseline  amount  of 
$5.25  in  federal  support,  which  is  half- 
way between  the  current  maximum 
federal  support  level  of  $3.50  and  the 
$7.00  reduction  in  charges  that  a 
Lifeline  elastomer  would  receive 
assuming  full  state  matching.  In  general, 
we  believe  that  the  record  supports 
adopting  the  Joint  Board's  proposal.  We 
conclude  that  the  $5.25  amount 
represents  a  sound  compromise  and  a 
pragmatic  balancing  of  the  goals  of 
extending  Lifeline  to  states  that 
currently  do  not  participate  and 
maintaining  incentives  for  states  to 
provide  matching  funds. 

203.  Lifeline  consumers  will  continue 
to  receive  the  $3.50  in  federal  support 
that  is  currently  available.  Further,  we 
will  provide  for  additional  federal 
support  in  the  amount  of  $1.75  above 
the  current  $3.50  level.  For  Lifeline 
consumers  in  a  given  state  to  receive  the 
additional  $1.75  in  federal  support,  that 
state  need  only  approve  the  reduction  in 
the  portion  of  the  intrastate  rate  paid  by 
the  end  user;  no  state  matching  is 
required.  The  requirement  of  state 
consent  before  we  make  available 
federal  Lifeline  support  in  excess  of  the 
federal  SLC  is  consistent  with  our 
overall  deference  to  the  states  in  areas 
of  traditional  state  expertise  and 
authority.  Because  the  states  need  not 
provide  matching  funds  to  receive  this 
amount,  but  only  approve  the  reduction 
of  $1.75  in  the  portion  of  the  intrastate 
rate  that  is  paid  by  the  end  user,  we 
believe  that  the  states  will  participate  in 
this  aspect  of  the  program. 

204.  We  also  adopt  the  Joint  Board's 
recommendation  that  we  "provide  for 
additional  federal  support  equal  to  one 
half  of  any  support  generated  from  the 
intrastate  jurisdiction,  up  to  a  maximum 
of  $7.00  in  federal  support."  Thus,  if  a 
state  provides  the  minimum  amount  of 
matching  support  to  receive  the  full 
federal  support  amount,  the  total 
reduction  in  end  user  charges  would 
increase  from  $7.00  imder  the  current 
system  to  $10.50.  We  believe  that  this 
increase  in  total  support  will  affect 


positively  the  low  subscribership  levels 
among  low-income  consumers  that 
concerned  the  Joint  Board.  As  with  the 
$1.75  in  federal  support  above  $3.50, 
states  will  have  to  approve  this 
reduction  in  intrastate  rates  provided  by 
the  additional  federal  support  amount. 

205.  The  Joint  Board  observed  that 
many  states  currently  generate  their 
matching  funds  through  the  state  rate- 
regulation  process.  These  states  allow 
incumbent  LECs  to  recover  the  revenue 
the  carriers  lose  from  charging  Lifeline 
customers  less  by  charging  other 
subscribers  more.  Florida  PSC  points 
out  that  this  method  of  generating 
Lifeline  support  from  the  intrastate 
jiuisdiction  could  result  in  some 
carriers  (i.e.,  ILECs)  bearing  an 
uiu«asonable  share  of  the  program's 
costs.  We  see  no  reason  at  this  time  to 
intrude  in  the  first  instance  on  states' 
decisions  about  how  to  generate 
intrastate  support  for  Lifeline.  We  do 
not  currently  prescribe  the  methods 
states  must  use  to  generate  intrastate 
Lifeline  support,  nor  does  this  Order 
contain  any  such  prescriptions.  Many 
methods  exist,  including  competitively 
neutral  surcharges  on  all  carriers  or  the 
use  of  general  revenues,  that  would  not 
place  the  burden  on  any  single  group  of 
carriers.  We  note,  however,  that  states 
must  meet  the  requirements  of  section 
254(e)  in  providing  equitable  and  non- 
discriminatory support  for  state 
universal  service  support  mechanisms. 

206.  We  conclude  tnat  we  must  seek 
further  guidance  from  the  Joint  Board  on 
how  to  ensure  the  integrity  of  the 
Lifeline  program  in  light  of  changes  we 
make  today  to  our  access  charge  rules. 
In  the  Access  Charge  Reform  Order,  as 
part  of  our  effort  to  implement  the  Joint 
Board's  suggestion  that  the  current  per- 
minute  CCL  charge  be  modified  to 
reflect  the  non-traffic  sensitive  nature  of 
loop  costs,  we  implement  a  flat  charge 
per  primary  residential  line  that  is  to  be 
assessed  against  the  PIC.  If  the  customer 
does  not  select  a  PIC,  however,  the 
presubscribed  interexchange  carrier 
charge  (PICC)  will  be  assessed  against 
the  end  user. 

207.  We  wish  to  ensure  that  these 
changes  to  our  Part  69  rules,  which  were 
not  contemplated  when  the  Joint  Board 
made  its  recommendations,  will  not 
have  an  adverse  impact  on  Lifeline 
customers.  Specifically,  we  are 
concerned  that  the  PICC  may  be 
assessed  against  Lifeline  customers  who 
elect  to  receive  toll  blocking  (for  which 
federal  support  will  now  be  provided) 
because  they  will  have  no  PIC 
associated  with  their  lines.  Accordingly, 
we  seek  further  guidance  from  the  Joint 
Board  on  how  to  maintain  the  integrity 
of  the  Lifeline  program  and  ensure 
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conipeiune  neuiraiuy  in  light  of  these 
changes  to  our  part  69  rules. 

208.  Making  Lifeline  Competitively 
Neutral 

In  this  Order,  we  endorse  the  Joint 
Board's  recommendation  that  we  adopt 
the  principle  of  "competitive 
neutrality"  and  conclude  that  universal 
service  support  mechanisms  and  rules 
should  not  unfairly  advantage  one 
provider,  nor  favor  one  technology. 
Consistent  with  this  principle,  we  agree 
that  the  funding  mechanisms  for 
Lifeline  should  be  made  more 
competitively  neutral.  We  find  no 
statutory  justification  for  continuing  to 
fund  the  federal  Lifeline  program 
through  charges  levied  only  on  some 
EXCs.  As  required  by  section  254,  all 
carriers  that  provide  interstate 
telecommunications  service  now  will 
contribute  on  an  equitable  and 
nondiscriminatory  basis. 

209.  In  addition,  we  concur  with  the 
Joint  Board's  recommendation  that  all 
eligible  telecommunications  carriers, 
not  just  ILECs,  should  be  able  to  receive 
support  for  serving  qualifying  low- 
income  consumers.  Currently,  only 
ILECs,  which  charge  SLCs  and  waive 
such  charges  for  low-income  consumers, 
can  receive  support  under  most 
circumstances.  We  find,  however,  that 
eligible  telecommunications  carriers 
other  than  ILECs  also  should  have  the 
opportunity  to  compete  to  offer  Lifeline 
service  to  low-income  consumers  and  in 
tiun  receive  support  in  a  manner  similar 
to  the  current  program.  Support  will  be 
provided  directly  to  carriers  under 
administrative  procedures  determined 
by  the  universal  service  administrator  in 
direct  consultation  with  the 
Commission. 

210.  We  acknowledge  that  the 
distribution  of  support  to  non-ILEC 
carriers  cannot  be  achieved  simply  by 
waiving  the  SLC.  Carriers  other  than 
ILECs  do  not  participate  in  the  formal 
separations  process  that  our  rules 
mandate  for  ILECs  and  hence  do  not 
charge  SLCs  nor  distinguish  between 
the  interstate  and  intrastate  portion  of 
their  charges  and  costs.  With  respect  to 
these  carriers,  we  conclude  that  Lifeline 
support  must  be  passed  through  directly 
to  the  consumer  in  the  form  of  a 
reduction  in  the  total  amount  due. 
Indeed,  sections  254(e)  and  (k)  require 
eligible  telecommunications  carriers  to 
pass  through  Lifeline  support  directly  to 
consumers.  Furthermore,  we  do  not 
believe  that  requiring  carriers  to  pass 
through  the  support  amount  conflicts 
with  our  desire  to  establish  mechanisms 
that  are  respectful  of  traditional  state 
authority.  Rather,  we  note  that  a  portion 
of  every  carrier's  charge  can  be 


attributed  to  the  interstate  jurisdiction, 
whether  or  not  the  carrier  formally 
participates  in  the  separations 
procedure. 

211.  The  interstate  portion  of  ILECs' 
rates  to  recover  loop  costs  is,  almost 
without  exception,  greater  than  the 
amount  of  the  SLC  cap  for  residential 
subscribers;  we  are  therefore  confident 
that  this  amount  is  a  reasonable  proxy 
for  the  interstate  portion  of  other 
eligible  telecommunications  carriers' 
costs.  Thus,  we  conclude  that  we  may 
require  an  amount  equal  to  the  SLC  cap 
for  primary  residential  and  single-line 
business  connections  to  be  deducted 
from  carriers'  end-user  charges  without 
infringing  on  state  ratemaking  authority. 
Furthermore,  we  find  that  providing  the 
same  amount  of  Lifeline  support  to  all 
eligible  telecommunications  carriers, 
including  those  that  do  not  charge  SLCs. 
advances  competitive  neutrality.  In 
sura,  we  conclude  that  breaking  the  link 
between  Lifeline  and  the  Commission's 
part  69  rules  will  promote  competitive 
neutrality  by  allowing  eligible  carriers 
that  are  not  required  to  charge  SLCs, 
such  as  CLECs  and  wireless  providers, 
to  receive  federal  support  for  providing 
Lifeline. 

212.  The  precise  mechanisms  for 
distributing  and  collecting  Lifeline 
funds  will  be  determined  by  the 
universal  service  administrator  in  direct 
consultation  with  the  Commission.  In 
general,  however,  any  carrier  seeking  to 
receive  Lifeline  support  will  be  required 
to  demonstrate  to  the  public  utility 
commission  of  the  state  in  which  it 
operates  that  it  offers  Lifeline  service  in 
compliance  with  the  rules  we  adopt 
today.  These  rules  require  that  carriers 
offer  qualified  low-income  consumers 
the  services  that  must  be  included 
within  Lifeline  service,  as  discussed 
more  fully  below,  including  toll- 
limitation  service.  ILECs  providing 
Lifeline  service  will  be  required  to 
waive  Lifeline  customers'  federal  SLCs 
and.  conditioned  on  state  approval,  to 
pass  through  to  Lifeline  consumers  an 
additional  $1.75  in  federal  support. 
ILECs  will  then  receive  a  corresponding 
amount  of  support  from  the  new 
support  mechanisms.  Other  eligible 
telecommunications  carriers  will 
receive,  for  each  qualifying  low-income 
consumer  served,  support  equal  to  the 
federal  SLC  cap  for  primary  residential 
and  single-line  business  connections, 
plus  Si. 75  in  additional  federal  support 
conditioned  on  state  approval.  The 
federal  support  amount  must  be  passed 
through  to  the  consumer  in  its  entirety. 
In  addition,  all  carriers  providing 
Lifeline  service  will  be  reimbursed  from 
the  new  universal  service  support 
mechanisms  for  their  incremental  cost 


of  providing  toll-limitation  services  to 
Lifeline  customers  who  elect  to  receive 
them.  The  remaining  services  included 
in  Lifeline  must  be  provided  to 
qualifying  low-income  consumers  at  the 
carrier's  lowest  tariffed  (or  otherwise 
generally  available)  rate  for  those 
services,  or  at  the  state's  mandated 
Lifeline  rate,  if  the  state  mandates  such 
a  rate  for  low-income  consumers. 

213.  We  believe  that  we  have  the 
authority  under  sections  1,  4(i).  201, 
205,  and  254  to  extend  Lifeline  to 
include  carriers  other  than  eligible 
telecommunications  carriers.  We  agree 
with  the  Joint  Board,  however,  and 
decline  to  do  so  at  the  present  time. 
Elsewhere  ill  this  Order,  we  express  our 
intention  to  incorporate  Lifeline  into 
our  broader  universal  service 
mechanisms  adopted  in  this  proceeding. 
We  believe  that  a  single  support 
mechanism  with  a  single  administrator 
following  similar  rules  will  have 
significant  advantages  in  terms  of 
administrative  convenience  and 
efficiency.  Furthermore,  in  deciding 
which  carriers  may  participate  in 
Lifeline,  we  note  that  section  254(e) 
allows  universal  service  support  to  be 
provided  only  to  carriers  deemed 
eligible  pursuant  to  section  214(e). 

214.  We  further  observe  that  a  large 
class  of  carriers  that  will  not  be  eligible 
to  receive  universal  service  support — 
those  providing  service  purely  by 
reselling  another  carrier's  services 
purchased  on  a  wholesale  basis 
pursuant  to  section  251(c)(4) — will 
nevertheless  be  able  to  offer  Lifeline 
service.  The  Local  Competition  Order 
provides  that  all  retail  services, 
including  below-cost  and  residential 
services,  are  subject  to  wholesale  rate 
obligations  under  section  251(c)(4). 
Resellers  therefore  could  obtain  Lifeline 
service  at  wholesale  rates  that  include 
the  Lifeline  support  amounts  and  can 
pass  these  discounts  through  to 
qualifying  low-income  consumers.  We 
are  hopeful  that  states  will  take  the 
steps  required  to  ensure  that  low- 
income  consumers  can  receive  Lifeline 
service  from  resellers.  Further,  we  find 
that  we  can  rely  on  the  states  to  ensure 
that  at  least  one  eligible 
telecommunications  carrier  is  certified 
in  all  areas.  As  a  result,  low-income 
consumers  always  will  have  access  to  a 
Lifeline  program  from  at  least  one 
carrier.  We  will  reassess  this  approach 
in  the  future  if  it  appears  that  the 
revised  Lifeline  program  is  not  being 
made  available  to  low-income 
consumers  nationwide. 


UMI 
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215.  Consumer  Qualifications  for 
Lifeline. 

We  agree  with  the  Joint  Board  that  the 
Commission  should  maintain  this  basic 
framework  for  administering  Lifeline 
qualification  in  states  that  provide 
intrastate  support  for  the  Lifeline 
program.  State  agencies  or  telephone 
companies  currently  determine 
consumer  qualifications  for  Lifeline 
pursuant  to  standards  set  by  narrowly 
targeted  programs  approved  by  the 
Commission.  We  believe  such  criteria 
leave  states  sufficient  flexibility  to  target 
support  based  on  that  state's  particular 
needs  and  circumstances.  We  also 
concur  with  the  recommendation  that 
the  Commission  require  states  that 
provide  intrastate  matching  funds  to 
base  eligibility  criteria  solely  on  income 
or  factors  directly  related  to  income 
(such  as  participation  in  a  low-income 
assistance  program).  Currently,  some 
states  only  make  Lifeline  assistance 
available  to  low-income  individuals 
who,  for  example,  are  elderly  or  have 
disabilities.  We  agree  that  the  goal  of 
increasing  low-income  subscribership 
will  best  be  met  if  the  qualifications  to 
receive  Lifeline  assistance  are  based 
solely  on  income  or  factors  directly 
related  to  income. 

216.  We  also  adopt  the  Joint  Board's 
recommendation  that  the  Commission 
apply  a  specific  means-tested  eligibility 
standard,  such  as  participation  in  a  low- 
income  assistance  program,  in  states 
that  choose  not  to  provide  matching 
support  from  the  intrastate  jmisdiction. 
Specifically,  we  find  that  the  default 
Lifeline  eligibility  standard  in  non- 
participating  states  will  be  participation 
in  Medicaid,  food  stamps. 
Supplementary  Security  Income  (SSI), 
federal  public  housing  assistance  or 
section  8,  or  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP).  We  find 
that,  in  the  interest  of  administrative 
ease  and  avoiding  fraud,  waste,  and 
abuse,  the  named  sut>scriber  to  the  local 
teleconununications  service  must 
participate  in  one  of  these  assistance 
programs  to  qualify  for  Lifeline.  We 
specifically  decline  to  base  eligibility 
solely  on  a  program,  such  as  Aid  to 
Families  with  Dependent  Children 
(AFDC),  that  will  be  altered  significantly 
by  the  recently-enacted  welfare  reform 
law.  Because  we  agree  that  individuals 
who  are  eligible  for  assistance  bom  low- 
income  assistance  programs  also  should 
be  eligible  for  Lifeline,  participation  in 
at  least  one  of  the  programs  mentioned 
above  shall  be  the  federal  eligibility 
standard  applied  in  states  that  do  not 
participate  in  Lifeline.  We  conclude  that 
basing  Lifeline  eligibility  on 
participation  in  any  of  these  low-income 


assistance  programs  will  achieve  our 
goal  of  wide  Lifeline  participation  by 
low-income  consumers,  because  the 
eligibility  criteria  for  several  of  these 
programs  vary.  Therefore,  basing 
Lifeline  eligibility  on  participation  in 
any  of  these  programs  will  reach  more 
low-income  consumers  than  basing 
Lifeline  eligibility  solely  on  one  of  the 
programs.  We  further  conclude  that  if 
participation  in  Medicaid,  food  stamps, 
SSI,  public  housing  assistance  or  section 
8,  or  LIHEAP  becomes  an  unworkable 
standard,  as  evidenced,  for  instance,  by 
a  disproportionately  low  number  of 
Lifeline  consumers  in  states  where  such 
a  standard  is  used,  the  Commission 
shall  revise  the  standard. 

217.  We  clarify  that  the  Joint  Board's 
recommendation,  which  we  adopt, 
requires  states  to  base  eligibility  on 
income  or  factors  directly  related  to 
income  and  merely  suggests  using 
participation  in  a  low-income  assistance 
program  as  the  criterion.  Thus,  states 
may  choose  their  eligibility  criteria  as 
long  as  those  criteria  measure  income  or 
factors  directly  related  to  income.  We 
have  no  reason  to  conclude,  at  this  time, 
that  states  will  not  take  the  required 
steps  to  reconcile  Lifeline  qualification 
with  changes  in  welfare  laws.  We  have 
tied  the  default  Lifeline  qualification 
standards  (which  will  apply  in  states 
that  do  not  provide  intrastate  funds)  to 
programs  that  commenters  believe  to  be 
unaffected  or  minimally  affected  by  the 
new  welfare  legislation.  We  will, 
however,  continue  to  monitor  the 
situation  and  may  make  further  changes 
in  the  future  if  it  appears  that  changes 
to  other  programs  imduly  limit  Lifeline 
eligibility. 

218.  We  agree  that  states  providing 
matching  intrastate  Lifeline  support 
should  continue  to  have  the  discretion 
to  determine  the  appropriateness  of 
verification  of  Lifeline  customers' 
qualification  for  the  program.  Because 
these  states  are  generating  support  bom 
the  intrastate  jurisdiction,  they  have  an 
incentive  to  control  fraud,  waste,  and 
abuse  of  the  support  mechanism. 
Because  states  that  are  generating 
matching  intrastate  support  have  a 
strong  interest  in  controlling  the  size  of 
the  support  mechanism,  we  do  not  find 
at  this  time  that  imposing  stricter 
federal  verification  requirements  is 
necessary  to  ensure  that  the  size  of  the 
support  mechanisms  remains  at 
reasonable  levels.  We  will  revisit  thjs 
conclusion,  however,  to  ensure  the 
sustainability  and  predictability  of  the 
sizing  of  the  support  mechanisms.  In 
light  of  these  conclusions,  we  find  it  no 
longer  necessary  to  reduce  the  level  of 
Lifeline  support  in  states  that  choose 


not  to  require  that  consumer 
qualification  be  verified. 

219.  With  respect  to  verification  in 
states  in  which  the  federal  default 
qualification  criteria  apply,  we  will 
require  carriers  to  obtain  customers'        ' 
signatures  on  a  dociunent  certifying 
under  penalty  of  perjury  that  the 
customer  is  receiving  benefits  from  one 
of  the  programs  included  in  the  default 
standard,  identifying  the  program  or 
programs  from  which  the  customer 
receives  benefits,  and  agreeing  to  notify 
the  carrier  if  the  customer  ceases  to 
participate  in  such  program  or 
programs. 

220.  Link  Up 

We  agree  with  the  Joint  Board  that  the 
Link  Up  funding  mechanisms  should  be 
removed  from  the  jurisdictional 
separations  rules  and  that  the  program 
should  be  funded  through  equitable  and 
non-discriminatory  contributions  from 
all  interstate  telecommunications 
carriers.  Funding  the  program  through 
contributions  from  all  interstate  carriers 
Will  allow  for  explicit  and  competitively 
neutral  support  mechanisms. 

221.  We  also  adopt  the  Joint  Board's 
recommendation  that  we  amend  our 
Link  Up  program  so  that  any  eligible 
telecommunications  carrier  may  draw 
support  from  the  new  Link  Up  support 
mechanism  if  that  carrier  offers  to 
qualifying  low-income  consumers  a 
reduction  of  its  service  connection 
charges  equal  to  one  half  of  the  carrier's 
cusfomary  coiuiection  charge  or  $30.00, 
whichever  is  less.  Support  shall  be 
available  only  for  the  primary 
residential  connection.  When  the  carrier 
offers  eligible  customers  a  deferred 
payment  plan  for  connection  charges, 
we  agree  with  the  Joint  Board  that  we 
should  preserve  the  current  rule 
providing  support  to  reimburse  carriers 
for  waiving  interest  on  the  deferred 
charges.  In  the  absence  of  evidence  that 
increasing  the  level  of  Link  Up  support 
for  connecting  each  eligible  customer 
would  significantly  promote  universal 
service  goals,  we  will  maintain  the 
present  level  of  support  for  Link  Up,  as 
the  Joint  Board  recommended.  To 
ensuje  that  the  opportunity  for  carrier 
participation  is  competitively  neutral, 
we  adopt  the  Joint  Board's 
recommendation  to  eliminate  the 
requirement  that  the  commencement-of- 
service  charges  eligible  for  support  be 
filed  in  a  state  tariff. 

222.  For  the  sake  of  administrative 
simplicity,  we  revise  our  rules  to  require 
that  the  same  qualification  requirements 
that  apply  to  Lifeline  in  each  state, 
including  its  verification  standards,  also 
shall  apply  to  Link  Up  in  that  state.  This 
step  will  advance  administrative 
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simplicity  while  states  assess  their 
approaches  to  universal  service  and 
while  we  seek  further  recommendations 
from  the  Joint  Board.  We  further  observe 
that  this  rule  will  change  nothing  in  the 
majority  of  states,  which  already  use  the 
same  eligibility  criteria  for  both 
programs.  This  change,  however,  will 
base  states'  ability  to  set  Link  Up 
eligibility  criteria  on  whether  they 
participate  in  Lifeline.  Accordingly,  we 
eliminate  the  requirement  that  states 
verify  Link  Up  customers'  qualifications 
for  the  program  and  instead  rely  on  the 
states  to  determine  whether  the  costs  of 
verification  outweigh  the  potential  for 
fraud,  waste,  and  abuse.  Because  only 
those  states  generating  intrastate 
Lifeline  support  will  make  this 
determination,  they  will  have  an 
independent  incentive  to  control  fraud, 
waste,  and  abuse.  In  states  that  do  not 
participate  in  Lifeline,  the  federal 
default  Lifeline  qualifications  also  will 
apply  to  Link  Up. 

223.  We  also  adopt  the  Joint  Board's 
recommendation  that  states  shall  be 
prohibited  from  restricting  the  number 
of  service  connections  per  year  for 
which  low-income  consumers  who 
relocate  can  receive  Link  Up  support. 
Commenters  observe  that  this  rule  is 
vital  for  migrant  farmworkers  and  low- 
income  individuals  who  have  difficulty 
maintaining  a  permanent  residence,  and 
we  agree  that  this  rule  will  help  ensure 
that  consumers  in  all  regions  of  the 
nation  have  access  to  affordable       ^ 
telecommunications  services  and  that 
rates  for  such  services  are  reasonable. 

224.  Services  for  Low-Income 
Consumers 

We  agree  with  the  Joint  Board  that  we 
should  ensure,  through  universal 
service  support  mechanisms,  that  low- 
income  consumers  have  access  to 
certain  services.  The  current  Lifeline 
program  does  not  require  that  low- 
income  consumers  receive  a  particular 
level  of  telecommunications  services. 
Thus,  we  amend  the  Lifeline  program  to 
provide  that  Lifeline  service  must 
include  the  following  services:  Single- 
party  service;  voice  grade  access  to  the 
public  switched  telephone  network; 
DTMF  or  its  functional  digital 
equivalent;  access  to  emergency 
services;  access  to  operator  services; 
access  to  interexchange  service;  access 
to  directory  assistance;  and  toll- 
limitation  services.  In  determining  the 
specific  services  to  be  provided  to  low- 
income  consumers,  we  adopt  the  Joint 
Board's  reasoning  that  section  254(b)(3) 
calls  for  access  to  services  for 
"(cjonsumers  in  all  regions  of  the 
Nation,  including  low-income 
consumers"  and  that  universal  service 


principles  may  not  be  realized  if  low- 
income  support  is  provided  for  service 
inferior  to  those  supported  for  other 
subscribers.  All  these  services,  with  the 
exception  of  toll  limitation,  also  will  be 
supported  by  universal  service  support 
mechanisms  for  rural,  insular,  and  high 
cost  areas,  and  we  therefore  find  that 
low-income  consumers  should  receive 
support  for  these  services. 

225.  We  further  agree  with  the  Joint 
Board's  recommendation  that  Lifeline 
consumers  also  should  receive,  without 
charge,  toll-limitation  services.  Studies 
demonstrate  that  a  primary  reason 
subscribers  lose  access  to 
telecommunications  services  is  failure 
to  pay  long  distance  bills.  Because 
voluntary  toll  blocking  allows 
customers  to  block  toll  calls,  and  toll 
control  allows  customers  to  limit  in 
advance  their  toll  usage  per  month  or 
billing  cycle,  these  services  assist 
customers  in  avoiding  involuntary 
termination  of  their  access  to 
telecommunications  services.  The  Joint 
Board  concluded,  however,  that  low- 
income  consumers  may  not  be  able  to 
afford  volimtary  toll-limitation  services 
in  a  number  of  jurisdictions.  Therefore, 
we  are  confident  that  providing 
voluntary  toll  limitation  without  charge 
to  low-income  consumers,  should 
encourage  subscribership  among  low- 
income  consumers.  Furthermore,  we 
find  that  toll-limitation  services  are 
"essential  to  education,  public  health  or 
public  safety"  and  "consistent  with  the 
public  interest,  convenience,  and 
necessity"  for  low-income  consumers  in 
that  they  maximize  the  opportunity  of 
those  consumers  to  remain  connected  to 
the  telecommunications  network. 

226.  We  also  adopt  the  Joint  Board's 
recommendation  that  carriers  providing 
voluntary  toll  limitation  should  be 
compensated  from  universal  service 
support  mechanisms  for  the  incremental 
cost  of  providing  toll-limitation 
services.  We  find  that  recovery  of  the 
incremental  costs  of  toll-limitation 
services  is  adequate  cost  recovery  that 
does  not  place  an  unreasonable  burden 
on  the  support  mechanisms.  By 
definition,  incremental  costs  include  the 
costs  that  carriers  otherwise  would  not 
incur  if  they  did  not  provide  toll- 
limitation  service  to  a  given  customer, 
and  carriers  will  be  compensated  for 
their  costs  in  providing  such  service. 
Because  low-income  consumers  may 
otherwise  be  unlikely  to  purchase  toll- 
limitation  services,  we  do  not  find  it  is 
necessary  to  support  the  full  retail 
charge  for  toll-limitation  services  the 
carrier  would  charge  other  consumers. 
We  therefore  also  conclude  that 
universal  service  support  should  not 
contribute  to  the  service's  joint  and 


common  costs.  We  require  that  Lifeline 
subscribers  receive  toll-limitation 
services  without  charge. 

227.  We  emphasize  that  Lifeline 
consumers'  acceptance  of  toll  blocking 
is  voluntary,  and  that  Lifeline 
consumers  are  free  to  select  toll  control, 
which  limits  rather  than  prevents 
consumers'  ability  to  place  toll  calls 
from  carriers  providing  such  a  service. 
Both  toll  blocking  and  toll  control  are 
forms  of  toll-limitation  service  that 
would  be  supported  by  federal  universal 
service  mechanisms. 

228.  We  will  authorize  state 
commissions  to  grant  carriers  that  are 
technically  incapable  of  providing  toll- 
limitation  services  a  period  of  time 
during  which  they  may  receive 
universal  service  support  for  serving 
Lifeline  consumers  while  they  complete 
upgrading  their  switches  so  that  they 
can  offer  such  services.  The  Joint  Board 
observed  that  most  carriers  currently  are 
capable  of  providing  toll-blocking 
service,  and  some  carriers  are  capable  of 
providing  toll  control.  Eligible 
telecommunications  carriers  with 
deployed  switches  that  are  incapable  of 
providing  toll-limitation  services, 
however,  shall  not  be  required  to 
provide  such  services  to  customers 
served  by  those  switches  until  those 
switches  are  upgraded.  We  adopt  the 
Joint  Board's  recommendation, 
however,  that,  when  they  make  any 
switch  upgrades,  eligible 
telecommunications  carriers  currently 
incapable  of  providing  toll-limitation 
services  must  add  the  capability  to  their 
switches  to  provide  at  least  toll  blocking 
in  any  switch  upgrades  (but  Lifeline 
support  in  excess  of  the  incremental 
cost  of  providing  toll  blocking  shall  not 
be  provided  for  such  switch  upgrades). 
This  is  not  an  exception  to  eligible 
telecommunications  carriers'  general 
obligation  to  provide  toll-limitation 
services;  rather,  it  is  a  transitional 
mechanism  to  allow  eligible 
telecommunications  carriers  a 
reasonable  time  in  which  to  replace 
existing  equipment  that  technically 
prevents  the  provision  of  the  service. 

229.  We  concur  with  the  Joint  Board 
that  support  should  not  be  provided  for 
toll-limitation  services  for  consumers 
other  than  low-income  consumers. 
Subscribership  levels  fall  well  below  the 
national  average  only  among  low- 
income  consumers,  and,  as  the  Joint 
Board  observed,  a  principal  reason  for 
this  disparity  appears  to  be  service 
termination  due  to  failure  to  pay  toll 
charges.  Therefore,  to  the  extent  carriers 
are  capable  of  providing  them,  toll- 
limitation  services  should  be  supported 
only  for  low-income  consumers  at  this 
time. 
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230.  No  Disconnection  of  Local  Service 
for  Non-Payment  of  Toll  Charges 

We  also  adopt  the  Joint  Board's 
recommendation  that  we  should 
prohibit  eligible  telecommunications 
carriers  from  disconnecting  Lifeline 
service  for  non-payment  of  toll  charges. 
Studies  suggest  that  disconnection  for 
non-payment  of  toll  charges  is  a 
significant  cause  of  low  subscribership 
rates  among  low-income  consumers. 
Furthermore,  the  no-discoimect  rule 
advances  the  principles  of  section  254 
that  "quality  services  should  be 
available  at  just,  reasonable,  and 
affordable  rates"  and  that  access  to 
telecommunications  services  should  be 
provided  to  "consumers  in  all  regions  of 
the  nation,  including  low-income 
consumers."  We  therefore  believe  that 
such  a  rule  is  within  the  ambit  of  our 
authority  in  section  254.  We  further 
find,  consistent  with  these  principles, 
that  an  eligible  telecommunications 
carrier  may  not  deny  a  Lifeline 
consumer's  request  for  re-establishment 
of  local  service  on  the  basis  that  the 
consumer  was  previously  disconnected 
for  non-payment  of  toll  charges. 

231.  We  also  find  that  our  adoption  of 
a  no-disconnect  rule  will  make  the 
market  for  billing  and  collection  of  toll 
charges  more  competitively  neutral. 
Currently,  the  ILEC  is  the  only  toll 
charge  collection  agent  that  can  offer  the 
penalty  of  disconnecting  a  customer's 
local  telephone  service  for  non-payment 
of  other  charges.  ILECs  have  maintained 
this  special  prerogative,  although  the 
interstate  long  distance  market  and  the 
local  exchange  markets  legally  have 
been  separated  for  over  a  decade,  and 
interstate  billing  and  collection 
activities  have  been  deregulated  since 
1986.  Because  the  practice  of 
disconnecting  local  service  for  non- 
payment of  toll  charges  essentially  is  a 
vestige  of  the  monopoly  era,  we  find  our 
rule  prohibiting  that  practice  will 
further  advance  the  pro-competitive, 
deregulatory  goals  of  the  199(5  Act. 

232.  We  agree  with  several 
commenters  and  limit  the  federal  rule  to 
Lifeline  subscribers  at  this  time,  because 
only  low-income  consumers  experience 
dramatically  lower  subscribership  levels 
that  can  be  attributed  to  toll  charges.  If 
we  subsequently  find  that 
subscribership  levels  among  non- 
Lifeline  subscribers  begin  to  decrease, 
we  will  consider  whether  this  rule 
should  apply  to  all  consumers.  In  the 
interest  of  comity,  however,  we  leave  to 
the  states'  discretion  whether  such  a 
rule  should  apply  to  other  consumers  at 
this  time. 

233.  We  further  conclude  that  carriers 
offering  Lifeline  service  must  apply 


partial  payments  received  from  Lifeline 
consumers  first  to  local  service  charges 
and  then  to  toll  charges,  in  keeping  with 
our  goal  of  maintaining  low-income 
consumers'  access  to  local 
telecommunications  services.  We  find 
that  this  rule  furthers  the  principle  in 
section  254  that  access  to 
telecommunications  services  should  be 
provided  to  "consumers  in  all  regions  of 
the  nation,  including  low-income 
consLuners"  and  is  within  our  authority 
in  section  1  to  make  communications 
services  available  to  as  many  people  as 
possible.  Whether  a  Lifeline  consumer's 
long  distance  and  local  service 
providers  are  the  same  or  different 
entities  shall  not  affect  the  application 
of  this  rule.  While  a  carrier  providing 
both  local  and  long  distance  service  to 
the  same  consumer  must  be  able  to 
distingutsh  between  the  services' 
respective  charges  to  comply  with  our 
rule,  we  find  that  any  administrative 
burden  this  initially  may  cause  is 
outweighed  by  the  benefit  of 
maintaining  Lifeline  consumers'  access 
to  local  telecommunications  services. 

234.  We  also  do  not  condition  the  rule 
prohibiting  discoimection  of  local 
service  for  non-payment  of  toll  charges 
on  the  consumer's  agreement  to  accept 
toll-limitation  services.  Proponents  of 
this  condition  essentially  argue  that 
without  this  condition  carriers  will 
experience  higher  levels  of  uncollectible 
toll  expenses.  We  are  not  convinced  that 
toll  limitation  is  necessary,  however, 
because  toll-service  providers  already 
have  available  the  functional  equivalent 
of  toll  limitation.  That  is,  we  observe 
that  our  rule  prohibiting  disconnection 
of  Lifeline  service  will  not  prevent  toll- 
service  providers  from  discontinuing 
toll  service  to  customers,  including 
Lifeline  customers,  who  fail  to  pay  their 
bills.  Although  this  may  have  been 
impossible  with  the  switching 
technology  used  in  the  past,  it  is 
achievable  now.  In  virtually  all  cases, 
KCs  receive  calling  party  information 
with  each  call  routed  to  them  and  could 
refuse  to  complete  calls  from  subscriber 
connections  with  arrearages. 

235.  Despite  the  benefits  of  a  no- 
discormect  rule  for  Lifeline  consumers, 
we  agree  with  the  Joint  Board  that  state 
utilities  regulators  should  have  the 
ability,  in  the  first  instance,  to  grant 
carriers  a  limited  waiver  of  the 
requirement  imder  limited,  special 
circumstances.  Accordingly,  we  adopt 
the  Joint  Board's  recommendation  that 
carriers  may  file  waiver  requests  with 
their  state  commissions.  To  obtain  a 
waiver,  the  carrier  must  make  a  three- 
pronged  showing.  First,  the  carrier  must 
show  that  it  would  incur  substantial 
costs  in  complying  with  such  a 


requirement.  Such  costs  could  relate  to 
burdens  associated  with  technical  or 
administrative  issues,  for  example.  For 
example,  some  carriers  providing  both 
local  and  long  distance  service  to  the 
same  consumer  may  find  it  particularly 
burdensome  to  distinguish  between 
local  and  long  distance  charges.  Second, 
the  carrier  must  demonstrate  that  it 
offers  toll-limitation  services  to  its 
Lifeline  subscribers.  We  find  that,  if  a 
carrier  is  permitted  by  its  state 
commission  to  discoimect  local  service 
for  non-payment  of  toll  bills,  its  Lifeline 
consumers  should  at  least  be  able  to 
control  their  toll  bills  through  toll 
limitation.  Third,  the  carrier  must  show 
that  telephone  subscribership  among 
low-income  consumers  in  its  service 
area  in  the  state  from  which  it  seeks  the 
waiver,  is  at  least  as  high  as  the  national 
subscribership  level  for  low-income 
consumers.  Carriers  must  make  this 
showing  because,  we  conclude, 
applying  a  no-disconnect  policy  to 
carriers  serving  areas  with 
subscribership  levels  below  the  national 
average  will  help  to  improve  such 
particularly  low  subscribership  levels. 
This  waiver  standard  is  therefore 
extremely  limited,  and  a  carrier  must 
meet  a  heavy  burden  to  obtain  a  waiver. 
Furthermore,  such  waivers  should  be  for 
no  more  than  two  years,  but  they  may 
be  renewed.  If  a  party  believes  that  a 
state  commission  has  made  an  incorrect 
decision  regarding  a  waiver  request,  or 
if  a  state  commission  does  not  make  a 
decision  regarding  a  waiver  request 
within  30  days  of  its  submission,  such 
party  may  file  an  appeal  with  the 
Commission.  The  party  must  file  the 
appeal  with  the  Commission  within  30 
days  of  either  the  state  commission's 
decision  or  the  date  on  which  the  state 
commission  should  have  rendered  its 
decision.  Furthermore,  a  state 
commission  choosing  not  to  act  on 
waiver  requests  promptly  should  refer 
any  such  requests  to  the  Commission. 
We  agree  with  the  Joint  Board  that 
carriers  must  offer  Lifeline  customers 
toll  limitation  without  charge  and 
without  time  restrictions  in  order  to 
meet  the  second  prong  of  the  waiver 
requirement. 

236.  Prohibition  on  Service  Deposits 

Pursuant  to  the  Joint  Board's 
recommendation  and  many 
conmienters'  urging,  we  adopt  a  rule 
prohibiting  eligible  telecommunications 
carriers  from  requiring  a  Lifeline 
subscriber  to  pay  service  deposits  in 
order  to  initiate  service  if  the  subscriber 
voluntarily  elects  to  receive  toll 
blocking.  We  find  that  eliminating 
service  deposits  for  Lifeline  customers 
upon  their  acceptance  of  toll  blocking  is 
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consistent  with  section  254(b)  and 
within  our  general  authority  under 
sections  1.  4(i),  201.  and  205  of  the  Act. 
Section  201  of  the  Act  gives  the 
Commission  authority  to  regulate 
common  carriers'  rates  and  service 
offerings,  and  section  1  directs  that  the 
Commission's  regulations  provide  as 
many  people  as  possible  with  the  ability 
to  obtain  telecommunications  services 
at  reasonable  rates.  We  find  that, 
because  carriers'  high  service  deposits 
deter  subscribership  among  low-income 
consumers,  it  is  within  our  authority  to 
prohibit  carriers  from  charging  service 
deposits  for  Lifeline  consumers  who 
accept  toll  blocking.  Research  suggests 
that  carriers  often  require  customers  to 
pay  high  service  deposits  in  order  to 
initiate  service,  particularly  when 
customers  have  had  their  service 
disconnected  previously.  Therefore,  we 
prohibit  eligible  telecommunications 
carriers  from  requiring  Lifeline  service 
subscribers  to  pay  service  deposits  in 
order  to  initiate  service  if  the  subscriber 
voluntarily  chooses  to  receive  toll 
blocking.  As  we  have  stated,  universal 
service  support  shall  be  provided  so  that 
toll  blocking  is  made  available  to  all 
Lifeline  consumers  at  no  additional 
charge.  During  the  period  of  time  when 
carriers  incapable  of  providing  toll- 
limitation  services  are  permitted  to 
upgrade  their  switches  to  become 
capable  of  providing  such  services, 
however.  Lifeline  subscribers  may  be 
required  to  pay  service  deposits. 

237.  Carriers  may  protect  themselves 
against  consumers'  failure  to  pay  local 
charges  by  requesting  advance  payments 
in  the  amount  of  one  month's  charges. 
as  most  ILECs  currently  do.  We  would 
consider  an  advance-payment 
requirement  exceeding  one  month  to  be 
an  improper  deposit  requirement, 
however.  That  is,  while  carriers  could 
charge  one  month's  advance  payment, 
they  may  take  action  against  consumers 
only  after  such  charges  have  been 
incurred  (through  disconnection  or 
collection  efforts,  for  example). 
Assessing  charges  on  consumers  before 
any  overdue  payments  are  owed  could 
make  access  to  telecommunications 
services  prohibitively  expensive  for 
low-income  consumers. 

238.  Other  Services 

In  response  to  the  NPRM,  some 
commenters  suggest  that  low-income 
consumers  should  receive  free  access  to 
information  about  telephone  service  and 
that  compensation  for  providing  such 
information  should  come  from  support 
mechanisms.  These  commenters  appear 
to  be  concerned  that  low-income 
consumers  will  be  unable  to  place  calls 
to  gain  telephone  service  information  if 


the  calls  otherwise  would  be  an  in- 
region  toll  call,  or  if  the  state's  Lifeline 
program  allows  only  a  limited  number 
of  free  calls.  Similarly,  NAD  suggests 
that  universal  service  support 
mechanisms  should  provide  support  so 
that  TTY  users  can  niake  free  relay  calls 
to  numbers  providing  LEG  service 
information.  We  agree  with  the  Joint 
Board's  recommendation  that  the  states 
are  able  to  deter«iine,  pursuant  to 
section  254(f),  whether  to  require 
carriers  to  provide  Lifeline  customers 
with  free  access  to  information  about 
telephone  service.  The  states  are  most 
familiar  with  the  number  of  consumers 
in  their  respective  states  affected  by 
charges  for  these  calls  and  may  impose 
such  a  requirement  on  carriers  pursuant 
to  section  254(f)  through  state  universal 
service  support  mechanisms. 
Additionally,  we  find  that  the  re<?Drd  on 
free  access  to  telephone  service 
information  does  not  adequately  explain 
how  to  support  access  to  such 
information  in  a  competitively  neutral 
way,  so  that  consumers  are  assured 
access  to  such  information  from  all 
eligible  service  providers.  We  agree  with 
the  Joint  Board  that  the  same  concerns 
militate  against  providing  federal 
support  for  low- income  consumers  with 
disabilities  making  relay  calls  to  gain 
access  to  LEG  service  information. 

239.  We  concur  with  the  Joint  Board 
that,  given  the  present  structi^e  of 
residential  interexchange  rates,  the 
record  does  not  support  providing 
universal  service  support  for  usage  of 
interexchange  and  advanced  services  for 
low-income  consumers.  We  will, 
however,  continue  to  monitor  the 
interexchange  services  market  to 
determine  whether  additional  measures 
are  necessary  for  low-income 
consumers.  We  observe  that  Lifeline 
services  will  be  provided  by 
telecommunications  carriers  that  have 
been  certified  as  eligible  for  universal 
service  support  pursuant  to  section 
214(e).  Such  carriers  will  be  obligated  to 
provide  certain  services,  including 
access  to  interexchange  service,  to 
consumers  in  rural,  insular,  and  high 
cost  areas,  and  we  decline  to  specify  a 
different  level  of  service  for  low-income 
consumers. 

240.  Some  commenters  disagree  with 
the  Joint  Board's  recommendation  that 
issues  relating  to  special-needs 
equipment  for  consumers  with 
disabilities  should  not  be  addressed  in 
this  proceeding  because  Congress 
provided  for  disabled  individuals' 
access  to  telecommunications  services 
separately  in  section  255.  We  agree  with 
the  Joint  Board,  however,  that  these 
matters  are  best  addressed  in  a 
proceeding  to  implement  section  255. 


We  observe  that  we  have  taken  a  first 
step  toward  the  implementation  of 
section  255  with  the  release  of  a  Notice 
of  Inquiry  on  September  19, 1996  and 
January  14,  1997.  Congress  specifically 
identified  other  categories  of  users  for 
whom  support  should  be  provided 
pursuant  to  section  254,  such  as  low- 
income  consumers,  consumers  in  rural, 
insular,  and  high  cost  areas,  schools  and 
libraries,  and  rural  health  care 
providers.  Similarly,  Congress  clearly 
addressed  access  by  disabled 
individuals  in  section  255. 

241.  We  generally  agree  with 
commenters  that  argue  that  low-income 
subscribership  levels  might  increase  if 
there  were  more  information  available 
to  low-income  consumers  about  the 
existence  of  assistance  programs.  We 
agree  with  the  Joint  Board,  however, 
that  the  states  are  in  a  better  position 
than  tlie  Commission  to  supply  such 
information,  particularly  given  the 
flexibility  states  have  to  target  low- 
income  universal  service  programs  to 
the  particular  needs  of  their  residents. 
Furthermore,  while  we  conclude  that 
support  from  federal  universal  service 
support  mechanisms  will  not  be  given 
to  carriers  distributing  such 
information,  we  note  that  eligible 
telecommunications  carriers  will  be 
required  to  advertise  the  availability  of, 
and  charges  for.  Lifeline  pursuant  to 
their  obligations  under  section  214(e)(1). 

242.  Implementation  of  Revised  Lifeline 
and  Link  Up  Programs 

Although  we  find  that  the  changes  to 
Lifeline  and  Link  Up  we  now  adopt  will 
make  both  programs  consistent  with  the 
Act  and  our  objective  of  increasing 
subscribership  among  low-income 
consumers,  we  find  that  the  public 
interest  would  not  be  served  by 
disrupting  the  existing  Lifeline  and  Link 
Up  services  that  ILECs  currently  offer  in 
most  areas  of  the  country.  We  therefore 
must  select  a  date  on  which  the  current 
Lifeline  and  Link  Up  programs  will 
terminate  and  the  new  programs  begin. 

243.  Because  the  new  universal 
service  support  mechanisms  must  be  in 
place  in  order  to  fund  the  revised 
Lifeline  and  Link  Up  programs,  we 
conclude  that  the  new  Lifeline  and  Link 
Up  funding  mechanisms  will  commence 
on  January  1, 1998.  Additionally, 
support  for  toll  limitation  for  Lifeline 
subscribers  shall  begin  at  that  same 
time,  because  support  for  this  service 
also  should  come  from  the  new  support 
mechanisms. 

Issues  Unique  to  Insular 

244.  In  the  Recommended  Decision, 
the  Joint  Board  recognized  the  special 
circumstances  faced  by  carriers  and 
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consumefTS  in  the  insular  areas  of  the 
United  States,  particularly  the  Pacific 
Island  territories.  The  Joint  Board 
recommended  that  all  of  the  universal 
service  mechanisms  adopted  in  this 
proceeding  should  be  available  in  those 
areas.  Thus,  low-income  residents  living 
in  insular  areas,  such  as  American 
Samoa  and  the  U.S.  Virgin  Islands, 
would  benefit  fi-om  the  Lifeline  and 
Link-up  programs,  and  schools, 
libraries,  and  rural  health  care  providers 
in  insular  areas  would  benefit  &t>m  the 
programs  the  Joint  Board  recommended 
for  providing  services  to  those 
institutions  pursuant  to  section  254(h). 
Likewise,  carriers  in  insular  areas  would 
be  potentially  eligible  for  universal 
service  support  if  they  serve  high  cost 
areas.  We  agree  and  adopt  these 
recommendations  of  the  Joint  Board  and 
conclude,  in  accordance  with  section 
254,  that  insular  areas  shall  be  eligible 
for  the  universal  service  programs 
adopted  in  this  Order. 

245.  The  Joint  Board  also 
recommended  that  the  Commission 
work  with  an  affected  state  if 
subscribership  levels  in  that  state  £all 
from  the  ciurent  levels  on  a  statewide 
basis.  The  record  indicates  that 
subscribership  levels  in  insular  areas  are 
particularly  low.  Accordingly,  we  will 
issue  a  Public  Notice  to  solicit  further 
comment  on  the  factors  that  contribute 
to  the  low  subscribership  levels  that 
currently  exist  in  insular  areas,  and  to 
examine  ways  to  improve 
subscribership  in  these  areas. 

246.  Regarding  support  for  toll-free 
access  and  access  to  information 
services  in  insular  areas,  the  Joint  Board 
recommended  that  the  Conunission  take 
no  specific  action  at  this  time,  but 
revisit  this  issue  at  a  later  date.  The 
Joint  Board's  recommendation  reflects 
the  fact  that  Guam  and  CNMI  will  be 
included  in  the  NAN?  by  July  1, 1997, 
and  that  the  Commission  will  require 
interstate  carriers  serving  the  Pacific 
Island  territories  to  integrate  their  rates 
with  the  rates  for  services  that  they 
provide  to  other  states  no  later  than 
August  1,  1997.  The  Joint  Board  noted 
that  those  changes  will  affect  decisions 
by  the  carriers'  business  customers  and 
information  service  providers  on 
whether  to  locate  in  a  certain  area  or  to 
provide  toll-free  access  to  that  area. 

247.  We  agree  with  the  Joint  Board's 
recommendation  that  we  take  no  action 
regarding  support  for  toll-free  access 
and  access  to  information  services  for 
the  Pacific  Island  territories  now,  but 
revisit  whether  we  should  provide  such 
support  after  those  islands  are  included 
in  NANP  and  interexchange  carriers 
have  int^rated  the  islands  into  their 
rate  structiuBs.  We  agree  with  the  Joint 


Board  that  it  is  too  early  to  assess 
whether  there  should  be  universal 
service  support  for  toll-&«e  access  and 
information  services  in  the  Pacific 
Island  territories  or  whether  a  decision 
not  to  provide  support  for  these  services 
would  violate  either  section  202  or 
section  254(b)(3). 

248.  We  anticipate  that,  when  final 
rate-integration  plans  are  filed,  on  or 
before  June  1,  1997,  the  Pacific  Island 
territories  will  be  included  in  the 
nationwide  service  offerings  of  toll-&«e 
access  service  providers.  Because  they 
will  be  part  of  the  NANP  by  the  time 
that  the  rate  integration  plans  become 
effective  in  August,  these  islands  should 
be  included  in  any  nationwide  service 
offering  made  after  that  time. 
Subscribers  to  toll-free  access  service 
will,  of  course,  continue  to  be  able  to 
offer  their  customers  toll-free  access  to 
the  subscribers'  businesses  on  less  than 
a  nationwide  basis,  such  as  in  regional 
or  statewide  toll-free  service  areas.  Thus 
we  do  not  find  it  necessary  to  adopt  a 
specific  requirement  that  carriers 
providing  toll-free  access  service 
include  the  Pacific  Island  territories  in 
their  "nation-wide"  service  area,  as 
suggested  by  the  Governor  of  Guam. 

249.  We  agree  with  the  commenters 
that  there  should  be  some  period  in 
which  residents  of  CNMI  and  Guam  can 
continue  to  have  access  to  toll-free 
numbers  while  the  market  adjusts  to  the 
inclusion  of  those  islands  in  the  NANP 
and  rate  integration.  We  note  that  under 
the  industry  plan  for  introducing  the 
new  numbering  plan  areas  (NPAs)  for 
CNMI  and  Guam  there  is  a  twelve- 
month "permissive  dialing"  period 
during  which  callers  may  use  either  the 
NANP  numbers  or  continue  to  use  the 
international  numbering  plan  to  place 
calls  to  and  from  the  islands.  We  find 

it  in  the  public  interest  to  permit  the 
continued  use  of  880  and  881  numbers 
by  end  users  in  the  Pacific  Island 
territories  to  place  toll-free  calls  during 
that  "permissive  dialing"  p>eriod — until 
July  1, 1998.  We  believe  that  such  a 
period  provides  ample  time  for  toll-free 
access  customers  to  evaluate  the  costs 
and  benefits  of  including  the  Pacific 
Island  territories  in  their  toU-fi-ee  access 
service  areas  and  to  decide  whether  to 
include  the  islands  in  their  area  covered 
by  the  toll-free  dialing  service 
agreements  with  their  service  providers. 
We  also  note  that  the  islands  will  be 
included  in  the  NANP  a  month  before 
the  rate-integration  plans  must  become 
effective.  Without  this  transition  period, 
there  would  be  a  month  during  which 
consumers  could  not  use  880  or  881 
numbers  and  during  which  toll-free 
access  customers  might  not  have  the 
benefit  of  integrated  rates  to  the  islands. 


250.  Toll-free  service  is  currently 
provided  in  CNMI  and  Guam  as 
inbound  foreign-billed  service.  This 
service  allows  a  calling  party  who  is  in 
another  NANP  country  to  pay  for  a  call 
from  his  or  her  location  to  the  United 
States,  where  the  call  is  linked  to  the 
toll-free  service.  For  customers  in  CNMI 
and  Guam,  it  means  that  they  pay  the 
portion  of  the  880/881  call  from  their 
location  to  Hawaii,  where  it  is  linked  to 
the  toll-free  service. 

251.  According  to  a  resolution  of  the 
Industry  Numbering  Committee  (INC), 
however,  the  use  of  880  and  881 
numbers  for  inbound  foreign-billed  800- 
type  service  was  to  be  restricted  to  calls 
placed  from  foreign  locations  within  the 
NANP  to  toll-free  dialing  numbers  in 
the  United  States.  Thus,  consumers  in 
CNMI  and  Guam  would  be  unable  to 
make  880/881  calls  once  those 
territories  are  included  in  the  NANP. 
We  find  that  the  circumstances  in  these 
territories  warrant  exercise  of  our 
regulatory  powers  over  numbering 
pursuant  to  section  251(e)  of  the  Act  to 
supersede  this  industry  agreement  by 
providing  for  the  transition  period 
described  above  that  will  allow  end 
users  in  CNMI  and  Guam  the  continued 
use  of  880/881  numbers  to  place  toll- 
free  calls.  This  action  is  related  to  the 
implementation  of  the  1996  Act,  and  is 
exfremely  limited  in  scope — applying 
only  to  880  and  881  calls  from  CNMI 
and  Guam  and  only  until  July  1, 1998, 
which  will  coincide  with  the  permissive 
dialing  period  established  by  the 
Administrator  of  the  NANP.  We  also 
note  that  none  of  the  parties  that  filed 
comments  in  this  proceeding  have 
objected  to  the  proposal  made  by  the 
Governor  of  Guam  and  CNMI  to 
continue  the  use  of  the  880/881 
numbers  from  CNMI  and  Guam  during 
this  i}eriod.  We  also  find  that  this  action 
is  in  keeping  with  the  Joint  Board's 
intent  that  we  allow  the 
telecommunications  markets  in  CNMI     ' 
and  Guam  time  to  adjust  to  the 
inclusion  of  the  islands  in  the  NANP 
before  we  revisit  whether  to  provide 
universal  service  support  for  toll-free 
access  services  from  those  areas. 

252.  We  also  find  that  the  use  of  880 
and  881  numbers  for  a  limited  transition 
period  does  not  violate  section  228  of 
our  rules  regarding  pay-per-call 
services.  Calls  using  880  and  881  do  not 
fall  within  the  definition  of  "pay-p)er- 
call"  because  they  are  not  accessed 
through  a  900  number,  and  the  calling 
party  is  only  charged  for  the 
transmission,  or  part  of  the 
transmission,  of  the  call.  Although  the 
880  or  881  number  provides  a  link  to  a 
toll-free  number,  it  is  not  a  toll-free 
number  itself.  Those  numbers  are  not 
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advertised  as  toll-Eree  numbers  and  it  is 
understood,  particularly  by  consumers 
in  the  Pacific  Island  territories  who  have 
been  using  the  numbers  over  the  past 
few  years,  that  there  is  a  charge 
associated  with  the  use  of  the  numbers. 
Therefore,  we  conclude  that  the  use  of 
an  880  or  881  number  does  not  violate 
the  restrictions  on  the  use  of  toll-free 
numbers  in  section  228  or  our  rules. 

253.  We  thus  agree  with  CNMI  that 
there  is  no  legal  restriction  on  using  880 
and  881  numbers  for  calls  from  CNMI 
and  Guam  to  toll-free  access  numbers 
within  the  NANP.  Indeed,  because  we 
find  the  temporary  use  of  those  numbers 
for  access  to  toll-free  services  in  the 
Pacific  Island  territories  to  be  in  the 
public  interest,  at  least  for  a  short 
period,  we  shall  permit  carriers 
originating  calls  from  the  Pacific  Island 
territories  to  loll-free  access  services 
within  the  NANP  to  continue  using  880 
and  881  numbers  to  provide  access  to 
those  services  until  July  1,  1998. 
Consumers  on  those  islands  should  thus 
be  able  to  continue  to  use  880/881  to 
access  toll-free  numbers  during  that 
period.  We  anticipate  that  by  July  1, 
1998.  the  businesses  subscribing  to  toll- 
free  access  services  will  have  made  a 
business  decision  as  to  whether  to 
include  the  Pacific  Island  territories  in 
their  toll-free  access  service  plans.  As 
recommended  by  the  Joint  Board,  we 
will  then  revisit  the  issue  of  whether 
universal  service  support  is  needed  for 
toll-free  access  and  access  to 
information  services  from  the  Pacific 
Island  territories. 

SfJuMils  and  Libraries 

254.  Telecommunications  Services 

We  adopt  the  Joint  Board's 
recommendation  to  provide  schools  and 
libraries  with  the  maximum  flexibility 
to  purchase  from  telecommunications 
carriers  whatever  package  of 
commercially  available 
telecommunications  services  they 
believe  will  meet  their 
telecommunications  service  needs  most 
effectively  and  efficiently. 

255.  The  establishment  of  a  single  set 
of  priorities  for  all  schools  and  libraries 
would  substitute  our  judgment  for  that 
of  individual  school  administrators 
throughout  the  nation,  preventing  some 
schools  and  libraries  from  using  the 
services  that  they  find  to  be  the  most 
efficient  and  effective  means  for 
providing  the  educational  applications 
they  seek  to  secure.  Given  the  varying 
needs  and  preferences  of  different 
schools  and  libraries  and  the  relative 
advantages  and  disadvantages  of 
different  technologies,  we  agree  that 
individual  schools  and  libraries  are  in 


the  best  position  to  evaluate  the  relative 
costs  and  benefits  of  different  services 
and  technologies.  We  also  agree  that  our 
actions  should  not  disadvantage  schools 
and  libraries  in  states  that  have  already 
aggressively  invested  in 
telecommunications  technologies  in 
their  state  schools  and  libraries.  Because 
we  will  require  schools  and  libraries  to 
pay  a  portion  of  the  costs  of  the  services 
they  select,  we  agree  with  the  Joint 
Board  that  allowing  schools  and 
libraries  to  choose  the  services  for 
which  they  will  receive  discounts  is 
most  likely  to  maximize  the  value  to 
them  of  universal  service  support  and  to 
minimize  inefficient  uses  of  services. 

256.  Permitting  schools  and  libraries 
full  flexibility  to  choose  among 
teleconununications  services  also 
eliminates  the  potential  risk  that  new 
technologies  will  remain  unavailable  to 
schools  and  libraries  until  the 
Commission  has  completed  a 
subsequent  proceeding  to  review 
evolving  technological  needs.  Thus,  in 
an  environment  of  rapidly  changing  and 
improving  technologies,  empowering 
schools  and  libraries,  regardless  of 
wealth  and  location,  to  choose  the 
telecommunications  services  they  will 
use  as  tools  for  educating  their  students 
will  enable  them  to  use  and  teach 
students  to  use  state-of-the-art 
telecommunications  technologies  as 
those  technologies  become  available. 

257.  We  limit  section  254(c)(3) 
telecommunications  services  to  those 
that  are  commercially  available,  and  we 
find  no  reason  to  interpret  section 
254(c)(3)  to  require  us  to  adopt  a  more 
narrow  definition  of  eligible  services. 
We  observe  that  a  state  preferring  a 
program  that  targets  a  narrower  or 
broader  set  of  services  may  make  state 
funds  available  to  schools  or  libraries 
that  purchase  those  services. 

258.  Eligible  Services 

We  also  follow  the  Joint  Board's 
recommendation  that  schools  and 
libraries  receive  rate  discounts  from 
telecommunications  carriers  for  basic 
"conduit"  access  to  the  Internet.  We 
conclude  that  sections  254(c)(3)  and 
254(h)(1),  in  the  context  of  the  broad 
policies  set  forth  in  section  254(h)(2), 
authorize  us  to  permit  schools  and 
libraries  to  receive  the 
telecommunications  and  information 
services  provided  by 
telecommunications  carriers  needed  to 
use  the  Internet  at  discounted  rates. 

259.  We  observe  that  section  254(c)(3) 
grants  us  authority  to  "designate 
additional  services  for  support"  and 
section  254(h)(1)(B)  authorizes  us  to 
fund  any  section  254(c)(3)  services.  The 
generic  universal  service  definition  in 


section  254(c)(1)  and  the  rate  provision 
regarding  special  services  for  rural 
health  care  providers  in  section 
254(h)(1)(A)  are  both  explicitly  limited 
to  telecommunications  services.  In  the 
education  context,  however,  the 
statutory  references  are  to  the  broad 
class  of  "services,"  rather  than  the 
narrower  class  of  "telecommunications 
services."  Specifically,  section  254(c)(3) 
refers  to  "additional  services,"  while 
section  254(h)(1)(B)  refers  to  "any  of  its 
services";  neither  provision  refers  to  the 
narrower  class  of  telecommunications 
services.  In  addition,  sections  254  (a)(1) 
and  (a)(2)  mandate  that  the  Commission 
define  the  "services  that  are  supported 
by  Federal  universal  service  support 
mechanisms"  but  does  not  limit  support 
to  telecommunications  services.  The  use 
of  the  broader  term  "services"  in  section 
254(a)  provides  further  validation  for 
the  inclusion  of  services  in  addition  to 
telecommunicadons  services  in  sections 
254(c)(3)  and  254(h)(1)(B). 

260.  We  reject  BellSouth's  argument 
that  the  fact  that  section  254(h)  is 
entitled  "Telecommunications  Services 
for  Certain  Providers"  leads  to  the 
conclusion  that  the  only  services 
covered  by  that  section  are 
telecommunications  services.  To  the 
contrary,  within  section  254(h)  Congress 
specified  which  services  must  be 
"teleconununications  services"  in  order 
to  be  eligible  for  support.  As  noted 
above,  the  rate  provision  regarding 
special  services  for  rural  health  care 
providers,  section  254(h)(1)(A),  is 
expliciUy  limited  to 
"telecommunications  services."  Thus, 
the  term  used  in  section  254(h)(1)(B), 
"any  of  its  services  that  are  within  the 
definition  of  universal  service  under 
section  (c)(3),"  cannot  be  read  as  a 
generic  reference  to  the  heading  of  that 
section.  Rather,  the  varying  use  of  the 
terms  "telecommunications  services" 
and  "services"  in  sections  254(h)(1)(A) 
and  254(h)(1)(B)  suggests  that  the  terms 
were  used  consciously  to  signify 
different  meanings.  In  addition,  the 
mandate  in  section  254(h)(2)(A)  to 
enhance  access  to  "advanced 
telecommunications  and  information 
services,"  particularly  when  read  in 
conjunction  with  the  legislative  history 
as  discussed  below,  suggests  that 
Congress  did  not  intend  to  limit  the 
support  provided  under  section  254(h) 
to  telecommunications  services.  We 
conclude,  therefore,  that  we  can  include 
the  "information  services,"  e.g., 
protocol  conversion  and  information 
storage,  that  are  needed  to  access  the 
Internet,  as  well  as  internal  connections, 
as  "additional  services"  that  section 
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254(h)(1)(B),  through  section  254(c)(3). 
authorizes  us  to  support 

261.  In  this  regard,  section 
254(hJ(2)(A),  which  directs  the 
Commission  to  establish  competitively 
neutral  rules  to  enhance,  to  the  extent 
technically  feasible  and  economically 
reasonable,  access  to  advanced 
telecommunications  and  information 
services,  informs  our  interpretation  of 
secUons  254(c)(3)  and  254(h)(1)(B)  as 
allowing  schools  and  libraries  to  receive 
discounts  on  rates  from 
telecommunications  carriers  for  Internet 
access.  Given  the  directive  of  section 
254(h)(2)(A)  that  the  Commission 
enhance  the  access  that  schools  and 
libraries  have  to  "information  services," 
as  described  in  the  legislative  history, 
i.e.,  actual  educational  content,  we 
conclude  that  there  should  be  discounts 
for  access  to  these  services  provided  by 
telecommunications  carriers  under  the 
broad  provisions  of  sections  254(c)(3) 
and  254(h)(1)(B). 

262.  We  conclude  that  we  are 
authorized  to  provide  discounts  on  the 
data  links  and  associated  services 
necessary  to  provide  classrooms  with 
access  to  those  educational  materials, 
even  though  these  functions  meet  the 
statutory  definition  of  "information 
services"  because  of  their  inclusion  of 
protocol  conversion  and  information 
storage.  Without  the  use  of  these 
"information  service"  data  links, 
schools  and  libraries  would  not  be  able 
to  obtain  access  to  the  "research 
information,  (and)  statistics"  available 
free  of  charge  on  the  Internet.  We  note 
that  these  information  services  are 
essential  for  effective  transmission 
service,  i.e.,  "conduit"  service;  they  are 
not  elements  of  the  content  services 
provided  by  information  publishers.  We 
conclude  that  our  authority  under 
secUons  254(c)(3)  and  254(h)(1)(B)  is 
broad  enough  to  achieve  these  section 
254(h)(2)(A)  goals. 

263.  We  find  that  this  approach  of 
providing  discounts  for  basic  conduit 
access  to  the  Internet  should  not  favor 
Internet  access  when  provided  as  pure 
conduit  versus  Internet  access  bundled 
with  minimal  content;  rather,  this 
approach  should  simply  encourage 
schools  and  libraries  to  select  the  most 
cost-effective  form  of  transmission 
access,  separate  of  content. 

264.  We  also  offer  a  more  precise 
definition  of  what  "information 
services"  will  be  eligible  for  discounts 
under  this  program  in  response  to 
commenters  who  challenge  the 
feasibihty  of  using  the  "basic,  conduit" 
Internet  access  terminology  that  the 
Joint  Board  used  to  describe  what 
aspects  of  Internet  access  are  eligible  for 
support.  We  note  that  Congress 


described  the  conduit  services  we  seek 
to  cover  in  another  context  in  the  1996 
Act.  That  is,  in  listing  exceptions  to  the 
definition  of  "electronic  publishing"  in 
section  274  of  the  Act,  Congress 
described  certain  services  that  are 
precisely  the  types  of  "conduit"  services 
that  we  agree  with  the  Joint  Board 
should  be  available  to  eligible  schools 
and  libraries  at  a  discount.  We  adopt  the 
descriptions  of  those  services  here 
because  we  find  that  they  provide  the 
additional  clarification  of  conduit 
services  that  commenters  request  We 
conclude  that  eligible  schools  and 
libraries  will  be  permitted  to  apply  their 
relevant  discounts  to  information 
services  provided  by  entities  that 
consist  of: 

(i)  The  transmission  of  information  as 
a  common  carrier; 

(ii)  The  transmission  of  information  as 
part  of  a  gateway  to  an  information 
service,  where  that  transmission  does 
not  involve  the  generation  or  alteration 
of  the  content  of  information  but  may 
include  data  transmission,  address 
translation,  protocol  conversion,  billing 
management,  introductory  information 
content,  and  navigational  systems  that 
enable  users  to  access  information 
services  that  do  not  affect  the 
presentation  of  such  information 
services  to  users;  and 

(iii)  Electronic  mail  services  [e-mail]. 
As  recommended  by  the  Joint  Board, 
other  information  services,  such  as 
voice  mail,  shall  not  be  eligible  for 
support  at  this  time. 

265.  We  also  follow  the  Joint  Board's 
recommendation  to  grant  schools  and 
libraries  discounts  on  access  to  the 
Internet  but  not  on  separate  charges  for 
particular  proprietary  content  or  other 
information  services.  The  Joint  Board 
reconunended  that  we  solve  the 
problem  of  bimdling  content  and 
"conduit"  (access)  to  the  Internet  by  not 
permitting  schools  and  libraries  to 
purchase  a  package  including  content 
and  conduit,  unless  the  bundled 
package  included  minimal  content  and 
provided  a  more  cost-effective  means  of 
securing  non-content  access  to  the 
Internet  than  other  non-content 
alternatives.  We  agree  with  this 
approach. 

266.  Therefore,  consistent  with  the 
Joint  Board's  recommendation,  schools 
and  libraries  that  purchase,  from  a 
telecommunications  carrier,  access  to 
the  Internet  including  nothing  more 
than  the  services  Usted  above  will  be 
eligible  for  support  based  on  the 
purchase  price.  In  addition,  if  it  is  more 
cost-effective  for  it  to  purchase  Internet 
access  provided  by  a 
telecommunications  carrier  that  bundles 


a  minimal  amount  of  content  with  such 
Internet  access,  a  school  or  library  may 
purchase  that  bundled  package  and 
receive  support  for  the  portion  of  the 
package  price  that  represents  the  price 
for  the  services  listed  above. 

267.  This  approach  will  create  three 
possible  scenarios  for  schools  and 
libraries.  First,  if  the 
teleconununications  carrier  bundles 
access  with  a  package  of  content  that  is 
otherwise  available  free  of  charge  on  the 
Internet  because  the  content  is 
advertiser-supported,  bundling  that 
content  with  Internet  access  will  not 
permit  the  telecommunications  carrier 
to  recover  any  additional  remuneration 
other  than  the  fee  for  the  access. 
Second,  if  the  telecommunications 
carrier  offers  other  Internet  users  accen 
to  its  proprietary  content  for  a  price,  it 
may  treat  the  difference  between  that 
price  and  the  price  it  charges  for  its 
access  only  package  as  the  price  of  non- 
content  Internet  access.  Third,  if  a 
telecommunications  carrier  providing 
Internet  access  offers  a  bundled  ptackage 
of  content  that  it  does  not  offer  on  an 
unbundled  basis  and  thus,  the  fair  price 
of  the  conduit  element  cannot  be 
ascertained  readily,  the  school  or  library 
may  receive  support  for  such  an  Internet 
access  package  only  if  it  can 
affirmatively  show  that  the  price  of  the 
carrier's  Internet  access  pnrkngo  was 
still  the  most  cost-effective  immnar  for 
the  school  or  library  to  secure  basic, 
conduit  access  to  the  Internet 

268.  Eligible  Providers 

Section  254(e)  states  that  only  an 
"eligible  telecommunications  carrier" 
imder  section  214(e)  may  receive 
universal  service  support  Section 
254(h)(l)(B)(ii),  however,  states  that 
telecommunications  carriers  providing 
services  to  schools  and  Ubraries  may 
receive  reimbursement  from  universal 
service  support  mechanisms, 
notwithstanding  the  provisions  of 
section  254(e).  Consequently,  we  agree 
in  concluding  that  Congress  intended 
that  any  telecommunications  carrier, 
even  one  that  does  not  qualify  as  an 
"eligible  telecommunications  carrier," 
should  be  eligible  for  support  for 
services  provided  to  schools  and 
libraries. 

269.  Support  for  Interna]  Connections 

Congress  intended  that 
telecommunications  and  other  services 
be  provided  directly  to  classrooms. 
Therefore,  eligible  schools  and  libraries 
may,  under  sections  254(c)(3)  and 
254(h)(1),  secure  support  for  installation 
and  maintenance  of  internal 
connections,  among  other  services  and 
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functionalities  provided  by 
telecommunications  carriers. 

270.  We  find  that  the  Act  permits 
universal  service  support  for  an 
expanded  range  of  services  beyond 
telecommunications  services. 
Specifically,  we  conclude  that  the 
installation  and  maintenance  of  internal 
connections  fall  within  the  broad  scope 
of  the  universal  service  support 
provisions  of  sections  254  (c)(3)  and 
(h)(1)(B),  in  the  context  of  the  broad 
goals  of  section  254(h)(2)(A).  Nothing  in 
section  254  excludes  internal 
connections  from  the  scope  of 
"additional  services"  for  schools  and 
libraries  that  can  be  designated  for 
support  under  section  254(c)(3)  or  the 
corresponding  services  for  which 
schools  and  libraries  can  receive 
discounts  under  section  254(h)(1)(B). 
Consistent  with  our  finding  that  a  broad 
set  of  services  should  be  supported,  we 
also  find  that  we  should  not  limit 
support  to  just  those  services  that  are 
offered  on  a  common  carrier  basis. 

271.  We  agree  with  the  Joint  Board's 
response  to  those  parties  arguing  that 
the  physical  facilities  providing 
intraschool  and  intralibrary  connections 
are  "goods"  or  "facilities"  rather  than 
section  254(c)(3)  "services."  The  Joint 
Board  observed  that  not  only  are  the 
installation  and  maintenance  of  such 
facilities  services,  but  the  cost  of  the 
actual  facilities  may  be  relatively  small 
compared  to  the  cost  of  labor  involved 
in  installing  and  maintaining  internal 
connections.  The  Joint  Board  noted  that 
the  D.C.  Circuit  has  repeatedly  referred 
to  the  installation  and  maintenance  of 
inside  wiring  as  services.  The  Joint 
Board  also  noted  that  adopting  the 
opposite  view  would  treat  internal 
connections  as  a  facility  ineligible  for 
support  if  a  school  purchased  it  but  as 

a  service  eligible  for  support  if  a  school 
leased  the  facility  from  a  third  party. 
Given  that  the  provision  of  internal 
connections  is  a  service,  we  conclude 
that  we  have  authority  to  provide 
discounts  on  the  installation  and 
maintenance  of  internal  connections 
under  sections  254(c)(3)  and 
254(h)(1)(B). 

272.  We  find  further  that  the  broad 
purposes  of  section  254(h)(2)  support 
our  authority  for  providing  discounts  for 
the  installation  and  maintenance  of 
internal  connections  by 
telecommunications  carriers  under 
sections  254(c)(3)  and  254(h)(1)(B).  As 
the  Joint  Board  explained,  section 
254(h)(2)(A)  states  that  "|t]he 
Commission  shall  establish 
competitively  neutral  rules  *   •   *  to 
enhance,  to  the  extent  technically 
feasible  and  economically  reasonable, 
access  to  advanced  telecommunications 


and  information  services  for  all  public 
and  nonprofit  elementary  and  secondary 
school  classrooms  *   *   *  and  libraries." 
The  Joint  Board  recognized  that  a 
primary  way  to  give  "classrooms" 
access  to  advanced  telecommunications 
and  information  services  is  to  connect 
computers  in  each  classroom  to  a 
telecommunications  network.  We 
interpret  the  scope  of  sections  254(c)(3) 
and  254(h)(1)(B)  as  broad  enough  to 
cover  the  provision  of  discounts  on 
internal  connections  provided  by 
telecommunications  carriers. 
Telecommunications  carriers  might 
well,  of  course,  subcontract  this 
business  to  non-telecommunications 
carriers. 

273.  We  also  agree  with  the  Joint 
Board  that  the  legislative  history 
supports  our  finding  that  the 
installation  and  maintenance  of  internal 
connections  are  eligible  for  support.  We 
note  that,  in  its  Joint  Explanatory 
Statement,  Congress  explicitly  refers 
repeatedly  to  "classrooms."  Reading 
these  references,  we  conclude  that 
Congress  contemplated  extending 
discounted  service  all  the  way  to  the 
individual  classrooms  of  a  school,  not 
merely  to  a  single  computer  lab  in  each 
school  or  merely  to  the  schoolhouse 
door. 

274.  As  the  Joint  Board  recognized, 
finding  internal  connections  ineligible 
for  support  would  skew  the  choices  of 
schools  and  libraries  to  favor 
technologies  such  as  wireless,  in  which 
internal  connections  are  inseparable 
from  external  connection,  over 
technologies  such  as  conventional 
wireline,  in  which  a  distinction  can  be 
(and  for  unrelated  reasons  sometimes  is) 
drawn,  even  when  the  latter  would  be 
the  more  economically  efficient  choice. 
We  conclude  that  schools,  school 
districts,  and  libraries  are  in  the  best 
position  and  should,  therefore,  be 
empowered  to  make  their  own  decisions 
regarding  which  technologies  would 
best  accommodate  their  needs,  how  to 
deploy  those  technologies,  and  how  to 
best  integrate  these  new  opportunities 
into  their  curriculiun.  Moreover,  a 
situation  in  which  certain  technologies 
were  favored  over  others  would  violate 
the  overall  principle  of  competitive 
neutrality  adopted  for  purposes  of 
section  254.  Of  course,  we  by  no  means 
wish  to  discourage  wireless 
technologies  where  they  are  the  efficient 
solution;  data  suggest  that  wireless 
connections  would  already  be  the  more 
efficient  eligible  "teleconununications 
service"  for  connecting  schools  to 
telephone  carrier  offices  or  Internet 
service  providers  for  more  than  25 
percent  of  public  schools. 


275.  In  addition  to  our  direct  coverage 
of  non-telecommunications  carriers 
below,  we  expect  non- 
telecommunications  carriers  to  compete 
to  provide  internal  connections  to 
schools  and  libraries  by  entering 
partnerships  and  joint  ventures  with 
telecommunications  carriers.  Thus, 
without  regard  to  our  decision  below  to 
provide  discounts  for  services  to  eligible 
schools  and  libraries  provided  by  non- 
telecommunications  carriers,  we 
conclude  that  our  decision  to  provide 
discounts  for  services  to  eligible  schools 
and  libraries  provided  by 
telecommunications  carriers  is 
competitively  neutral  and  will  facilitate, 
not  impede,  the  development  of  the 
internal  connections  market. 

276.  Extent  of  Support  for  Internal 
Connections 

We  agree  that  it  is  often  difficult  to 
distinguish  between  "internal 
connections,"  which  would  be  eligible 
for  discounts,  and  computers  and  other 
peripheral  equipment,  which  would  not 
be  eligible.  We  find  that  a  given  service 
is  eligible  for  support  as  a  component  of 
the  institution's  internal  connections 
only  if  it  is  necessary  to  transport 
information  all  the  way  to  individual 
classrooms.  That  is,  if  the  service  is  an 
essential  element  in  the  transmission  of 
information  within  the  school  or  library, 
we  will  classify  it  as  an  element  of 
internal  connections  and  will  permit 
schools  and  libraries  to  receive  a 
discount  on  its  installation  and  * 

maintenance  for  which  the 
telecommunications  carrier  may  be 
compensated  from  universal  service 
support  mechanisms. 

277.  Applying  this  standard,  we  find 
that  support  should  be  available  to  fund 
discounts  on  such  items  as  routers, 
hubs,  network  file  servers,  and  wireless 
LANs  and  their  installation  and  basic 
maintenance  because  all  are  needed  to 
switch  and  route  messages  within  a 
school  or  library.  Their  function  is 
solely  to  transmit  information  over  the 
distance  from  the  classroom  to  the 
Internet  service  provider,  when  multiple 
classrooms  share  the  use  of  a  single 
channel  to  the  Internet  service  provider. 
We  also  find  that  "internal  connections" 
would  include  the  software  that  file 
servers  need  to  operate  and  that  we 
should  place  no  specific  restrictions  on 
the  size,  i.e.,  type,  of  the  internal 
connections  network  covered.  We 
conclude  that  support  should  be 
available  to  fund  discounts  on  basic 
installation  and  maintenance  services 
necessary  to  the  operation  of  the 
internal  connections  network.  We 
expressly  deny  support,  however,  to 
finance  the  purchase  of  equipment  that 
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is  not  needed  to  transport  infonnation  to 
individual  classrooms.  A  personal 
computer  in  the  classroom,  for  example, 
does  not  provide  such  a  necessary 
transmission  function  and  would  not  be 
supported,  consistent  with  the  Joint 
Board's  recommendation.  A  personal 
computer  is  not  intended  to  transmit 
information  over  a  distance,  unless  it  is 
programmed  to  operate  as  a  network 
switch  or  network  file  server. 

278.  We  recognize  that  some 
providers  may  offer  a  bimdled  package 
of  services  and  facilities,  only  some  of 
which  are  eligible  for  support.  For 
example,  some  file  servers  may  also  be 
built  to  provide  storage  functions  to 
supplement  personal  computers  on  the 
network.  We  do  not  intend  to  provide  a 
discount  on  such  CPE  capabilities.  We 
could  address  the  issue  of  biuidliug  by 
allowing  the  bundling  of  eligible  and 
ineligible  services,  but  requiring  that 
reimbursement  not  be  requested  for 
more  than  the  fair  market  value  of  the 
eligible  services.  Such  an  approach 
would  be  similar  to  our  handling  of 
discounts  when  eligible  schools  and 
libraries  and  other,  ineligible  entities 
form  consortia  through  which  to  receive 
their  telecommunications  services.  In 
the  case  of  service  bundling,  however, 
neither  party  to  the  transaction  would 
have  any  incentive  to  ensure  that  the 
allocation  of  costs  established  in  the 
contract  was  i&ii  and  nonarbitrary.  In 
consortia,  by  contrast,  the  members  each 
have  an  incentive  to  ensure  that  they  are 
assigned  a  fair  allocation  of  costs. 

279.  We  conclude  that  eligible  schools 
and  libraries  may  not  receive  support 
for  contracts  that  provide  only  a  single 
price  for  a  package  that  bundles  services 
eligible  for  support  with  those  that  are 
not  eligible  for  support.  Schools  and 
libraries  may  contract  with  the  same 
entity  for  both  supported  and 
unsupported  services  and  still  receive 
support  only  if  any  purchasing 
agreement  covering  eligible  services 
specifically  prices  those  services 
separately  from  ineligible  services  so 
that  it  will  be  easy  to  identify  the 
purchase  amount  that  is  eligible  for  a 
discount.  Consequently,  where  the 
service  provider  indicates  separately 
what  tbe  prices  of  the  eligible  and 
ineligible  offerings  would  be  if  offered 
on  an  imbundled  basis,  the  service 
provider  must  indicate  the  "price 
reduction"  that  would  apply  if  the 
services  are  purchased  together.  The 
provider  would  then  be  able  to  apply 
the  appropriate  universal  service 
support  discount  to  the  price  for  the 
eligible  services  after  reducing  the  price 
to  reflect  a  proportional  amount  of  the 
"price  reduction"  the  provider  applied. 


280.  Finally,  we  agree  with  those 
commenters  asserting  that  schools  and 
libraries  should  not  be  forced  by  the 
provider  of  internal  connections  to 
select  a  particular  provider  for  other 
services.  With  respect  to  wireline 
internal  connections,  or  inside  wiring, 
we  have  previously  addressed  the  rights 
of  carriers  and  customers  to  carrier- 
installed  inside  wiring.  In  the 
Detarifflng  Recon.  Order  (51  FR  8498 
(March  12,  1986)).  we  restricted  the 
carriers'  ability  to  interfere  with 
customer  access  to  inside  wiring.  We 
observe  that  the  federal  antitrust  laws 
prohibit  any  provider  of  internal 
connections  with  monopoly  power  from 
using  that  power  to  distort  competition 
in  related  markets.  Similarly,  we  agree 
with  WinStar  that,  if  a  carrier  does  not 
ciurently  charge  for  the  use  of  internal 
connections,  it  should  not  be  entitled  to 
begin  charging  for  such  use  if  the  school 
or  library  selects  an  alternate  service 
provider,  because  that  would  distort  the 
competitive  neutrality  supported 
strongly  by  both  Congress  and  the  Joint 
Board. 

281.  Pie-Discount  Price 

The  pre-discount  price  is  the  price  of 
services  to  schools  and  libraries  prior  to 
the  application  of  a  discount.  That  is, 
the  pre-discount  price  is  the  total 
amount  that  carriers  will  receive  for  the 
services  they  sell  to  schools  and 
libraries:  the  sum  of  the  discounted 
price  paid  by  a  school  or  library  and  the 
discount  amount  that  the  carrier  can 
recover  from  universal  service  support 
mechanisms  for  providing  such 
services. 

282.  Competitive  Environment 

As  the  Joint  Board  recognized,  in  a 
competitive  marketplace,  schools  and 
libraries  will  have  both  the  opportunity 
and  the  incentive  to  secure  the  lowest 
price  charged  to  similarly  situated  non- 
residential customers  for  similar 
services,  and  providers  of 
telecommunications  services,  Internet 
access,  and  internal  connections  will 
face  competitive  pressiues  to  provide 
that  price. 

283.  We  agree  with  the  Joint  Board 
that  we  should  encourage  schools  and 
libraries  to  aggregate  their  demand  with 
others  to  create  a  consortium  with 
sufficient  demand  to  attract  competitors 
and  thereby  negotiate  lower  rates  or  at 
least  secure  efficiencies,  particularly  in 
lower  density  regions.  We  concur  with 
the  Joint  Board's  finding  that 
aggregation  into  consortia  can  also 
promote  more  efficient  shared  use  of 
facilities  to  which  each  school  or  library 
might  need  access. 


284.  Thus,  we  agree  with  the  Joint 
Board's  objectives  in  reconunending 
that  eligible  schools  and  libraries  be 
permitted  to  aggregate  their 
telecommunications  needs  with  those  of 
both  eligible  and  ineligible  entities, 
including  health  care  providers  and 
commercial  banks,  because  the  benefits 
from  such  aggregation  outweigh  the 
administrative  difficulties.  We  are 
concerned,  however,  that  permitting 
large  private  sector  firms  to  join  with 
eligible  schools  and  libraries  to  seek 
prices  below  tariffed  rates  could 
compromise  both  the  federal  and  state 
policies  of  non-discriminatory  pricing. 
Thus,  although  we  find  congressional 
support  for  permitting  eligible  schools 
and  libraries  to  seciue  prices  below 
tariffed  rates,  we  find  no  basis  for 
extending  that  exception  to  enable  all 
private  sector  firms  to  secure  such 
prices. 

285.  For  this  reason,  we  adopt  a 
slightly  modified  version  of  the  Joint 
Board's  recommendation.  We  conclude 
that  eligible  schools  and  libraries  %vill 
generally  qualify  for  universal  service 
discounts  and  prices  below  tariffed  rates 
for  interstate  services,  only  if  any 
consortia  they  join  include  only  other 
eligible  schools  and  libraries,  rural 
health  care  providers,  and  pi^ic  sector 
(governmental)  customers.  Eligible 
schools  and  libraries  participating  in 
consortia  that  include  ineligible  private 
sector  members  will  not  be  eligible  to 
receive  imiversal  service  discounts 
unless  the  pre-discount  prices  of  any 
interstate  services  that  such  consortia 
receive  from  ILECs  are  generally  tariffed 
rates.  We  conclude  that  this  approach 
satisfies  both  the  purpose  and  the  intent 
of  the  Joint  Board's  recommendation 
because  it  should  allow  the  consortia 
containing  eligible  schools  and  libraries 
to  aggregate  sufficient  demand  to 
influence  existing  carriers  to  lower  their 
prices  and  should  promote  efficient  use 
of  shared  facilities.  This  approach  also 
includes  the  large  state  networks  upon 
which  many  schools  and  libraries  rely 
for  their  telecommunications  needs 
among  the  entities  eligible  to  participate 
in  consortia.  We  recognize  that  state 
laws  may  differ  from  federal  law  with 
respect  to  non-discriminatory  pricing 
requirements. 

286.  We  adopt  the  Joint  Board's 
finding  that  fiscal  responsibility 
compels  us  to  require  that  eligible 
schools  and  libraries  seek  competitive 
bids  for  all  services  eligible  for  section 
254(h)  discounts.  Competitive  bidding 
is  the  most  efficient  means  for  ensuring 
that  eligible  schools  and  libraries  are 
informed  about  all  of  the  choices 
available  to  them.  Absent  competitive 
bidding,  prices  charged  to  schools  and 


lister  /  Vol.  62.  No.  116  /  Tuesday.  June  17.  1997  /  Rules  and  Regulations 


libraries  may  be  needlessly  high,  with 
the  result  that  fewer  eligible  schools  and 
libraries  would  be  able  to  participate  in 
the  program  or  the  demand  on  universal 
service  support  mechanisms  would  be 
needlessly  great.  We  discuss,  in  greater 
detail  below,  the  procedures  for 
undertaking  the  competitive  bidding 
process. 

287.  Some  commenters  ask  us  to 
clarify  a  number  of  points  regarding 
competitive  bidding.  First,  in  response 
to  a  number  of  commenters,  we  note 
that  the  Joint  Board  intentionally  did 
not  recommend  that  the  Commission 
require  schools  and  libraries  to  select 
the  lowest  bids  offered  but  rather 
recommended  that  the  Commission 
p>ermit  schools  and  libraries  "maximum 
flexibility"  to  take  service  quality  into 
account  and  to  choose  the  offering  or 
offerings  that  meets  their  needs  "most 
effectively  and  efficiendy."  where  this 
is  consistent  with  other  procurement 
rules  under  which  they  are  obligated  to 
operate.  We  concur  with  this  policy, 
noting  only  that  price  should  be  the 
primary  foctor  in  selecting  a  bid.  When 
it  specifically  addressed  this  issue  in  the 
context  of  Internet  access,  the  Joint 
Board  only  recommended  that  the 
Commission  require  schools  and 
libraries  to  select  the  most  cost-effective 
supplier  of  access.  By  way  of  example, 
we  also  note  that  the  federal 
procurement  regulations  (which  are 
inapplicable  here)  specify  that  in 
addition  to  price,  federal  contract 
administrators  may  take  into  account 
factors  including  the  following:  prior 
experience,  including  past  performance; 
personnel  qualifications,  including 
technical  excellence;  management 
capability,  including  schedule 
compliance;  and  environmental 
objectives.  We  find  that  these  factors 
form  a  reasonable  basis  on  which  to 
evaluate  whether  an  offering  is  cost- 
effective. 

288.  Although  we  do  not  impose 
bidding  requirements,  neither  do  we 
exempt  eligible  schools  or  libraries  from 
compliance  with  any  state  or  local 
procurement  rules,  such  as  competitive 
bidding  specifications,  with  which  they 
must  otherwise  comply- 

289.  In  response  to  the  concerns  of 
GTE  and  SBC  that  existing  Commission 
rules  concerning  interstate  service 
prevent  them  from  offering  rates  below 
their  generally  available  tariffed  rates  in 
competitive  bidding  situations  to 
establish  pre-discount  rates,  we  make 
the  following  clarifications.  First,  our 
policies  on  ILEC  pricing  flexibility 
apply  only  to  interstate  services.  The 
ILECs'  abilities  to  offer  intrastate 
services  in  competitive  bidding 
sitiiations  will  be  governed  by  the 


relevant  state  public  utility  conunission 
policies.  Second,  we  find  that  ILECs 
will  be  free  under  sections  201(b)  and 
254  to  participate  in  certain  competitive 
bidding  opportimities  with  rates  other 
than  those  in  their  generally  tariffed 
offerings.  More  specifically,  they  will  be 
free,  under  sections  201(b)  of  the  Act,  to 
offer  different  rates  to  consortia  that 
consist  solely  of  governmental  entities, 
eligible  health  care  providers,  and 
schools  and  libraries  eligible  for 
preferential  rates  under  section  254. 
Thus,  we  hereby  designate 
communications  to  organizations,  such 
as  schools  and  libraries  and  eligible 
health  care  providers,  eligible  for 
preferential  rates  under  section  254  as  a 
class  of  communications  eligible  for 
different  rates,  notwithstanding  the 
nondiscrimination  requirements  of 
section202(a).  Congress  has  expressly 
granted  an  exemption  to  section  202(a)'s 
prohibition  against  discrimination  for 
these  classes  of  communications.  Thus, 
ILECs  will  be  free  to  offer  differing, 
including  lower,  rates  to  consortia 
consisting  of  section  254-eligible 
schools  and  libraries,  eligible  health 
care  providers,  state  schools  and 
universities,  and  state  and  local 
governments.  These  pre-discount  rates 
will  be  generally  available  to  all  eligible 
members  of  these  classes  under  tariffs 
filed  with  this  Commission.  The  schools 
and  libraries  eligible  for  discounts 
under  section  254  would  then  receive 
the  appropriate  universal  service 
discount  off  these  rates.  Third,  ILECs 
may  obtain  further  freedom  to 
participate  in  competitive  bidding 
situations  as  a  result  of  decisions  we 
make  in  the  Access  Charge  Reform 
Proceeding.  In  the  Third  Report  and 
Order  in  the  Access  Charge  Reform 
Proceeding,  we  will  determine  whether 
to  permit  ILECs  to  provide  targeted 
offerings  in  response  to  competitive 
bidding  situations  once  certain 
compietitive  thresholds  are  met.  We 
conclude  that  this  regime,  which 
includes  a  prohibition  against  resale  of 
these  services,  best  furthers  the  explicit 
congressional  directive  of  providing 
preferential  rates  to  eligible  schools  and 
libraries  with  a  minimum  of  public 
interest  harm  arising  from  limiting  the 
availability  of  prediscount  rates  to  these 
classes. 

290.  Lowest  Price  Charged  to  Similarly 
Situated  Non-Residential  Customers  for 
Similar  Services 

In  competitive  markets,  we  anticipate 
that  schools  and  libraries  will  be  offered 
competitive,  cost-based  prices  that  will 
match  or  beat  the  cost-based  prices  paid 
by  similarly  situated  customers  for 
similar  services.  We  concur,  however. 


with  the  Joint  Board  that,  to  ensure  that 
a  lack  of  experience  in  negotiating  in  a 
competitive  telecommunications  service 
market  does  not  prevent  some  schools 
and  libraries  from  receiving  such  offers, 
we  should  require  that  a  carrier  offer 
services  to  eligible  schools  and  libraries 
at  prices  no  higher  than  the  lowest  price 
it  charges  to  similarly  situated  non- 
residqntial  customers  for  similar 
services  (hereinafter  "lowest 
corresponding  price"). 

291.  We  also  adopt  the  Joint  Board's 
recommendation  to  use  the  lowest 
corresponding  price  as  an  upper  limit 
on  the  price  that  carriers  can  charge 
schools  and  libraries  in  non-competitive 
markets,  as  well  as  competitive  markets, 
so  that  eligible  schools  and  libraries  can 
take  advantage  of  any  cost-based  rates 
that  other  customers  may  have 
negotiated  with  carriers  during  a  period 
when  the  market  was  subject  to  actual, 
or  even  potential,  competition.  We 
conclude  that  requiring  providers  to 
charge  their  lowest  corresponding  price 
would  impose  no  unreasonable  burden, 
even  on  non-dominant  carriers,  because 
all  carriers  would  be  able  to  receive  a 
remunerative  price  for  their  services. 
We  clarify  that,  for  the  purpose  of 
determining  the  lowest  corresponding 
price,  similar  services  would  include 
those  provided  under  contract  as  well  as 
those  provided  under  tariff. 

292.  Section  254(b)(1)(B)  requires 
telecommunications  carriers  to  make 
services  available  to  all  schools  and 
libraries  in  any  geographic  area  the 
carriers  serve.  We  share  the  Joint 
Board's  concern  that,  if  "geographic 
area"  were  interpreted  to  mean  the 
entire  state,  any  firm  providing 
telecommunications  services  to  any 
school  or  library  in  a  state  would  have 
to  be  willing  to  serve  any  other  school 
or  library  in  the  state.  We  also  agree 
with  the  Joint  Board  that  an  expansive 
interpretation  of  geographic  area  might 
discourage  new  firms  beginning  to  offer 
service  in  one  portion  of  a  state  from 
doing  so  due  to  concern  that  they  would 
have  to  serve  all  other  areas  in  that  state. 

293.  We  concur,  therefore,  with  the 
Joint  Board's  recommendation  that 
geographic  area  (hereinafter  referred  to 
as  geographic  service  area)  be  defined  as 
the  area  in  which  a  telecommunications 
carrier  is  seeking  to  serve  customers 
with  any  of  its  services  covered  by 
section  254(h)(1)(B).  We  do  not  limit 
here  the  area  in  which  a 
telecommunications  carrier  or  a 
subsidiary  or  affiliate  owned  or 
controlled  by  it  can  choose  to  provide 
service.  We  also  agree  with  the  Joint 
Board  that  telecommunications  carriers 
be  required  to  offer  schools  and  libraries 
services  at  their  lowest  corresponding 
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prices  throughout  their  geographic 
service  areas.  Moreover,  we  agree  with 
the  Joint  Board's  recommendation  that, 
as  a  condition  of  receiving  support, 
carriers  be  required  to  certify  that  the 
price  they  offer  to  schools  and  libraries 
is  no  greater  than  the  lowest 
corresponding  price  based  on  the  prices 
the  cairiet  has  previously  charged  or  is 
cxirrently  charging  in  the  market.  This 
obligation  would  extend,  for  example,  to 
competitive  LECs,  wireless  carriers,  or 
cable  companies,  to  the  extent  that  they 
offer  telecommunications  for  a  fee  to  the 
public.  We  share  the  Joint  Board's 
conclusion  that  Congress  intended 
schools  and  libraries  to  receive  the 
services  they  need  from  the  most 
efficient  provider  of  those  services. 

294.  We  clarify  that  a  provider  of 
telecommunications  services,  internet 
access,  and  internal  connections  need 
not  oGbt  the  same  lowest  corresponding 
price  to  different  schools  and  libraries 
in  the  same  geographic  service  area  if 
they  are  not  similarly  situated  and 
subscribing  to  a  similar  set  of  services. 
Providers  may  not  avoid  the  obligation 
to  offer  the  lowest  corresponding  price 
to  schools  and  libraries  for  interstate 
services,  however,  by  arguing  that  none 
of  thedr  non-residential  customers  are 
identically  situated  to  a  school  or  library 
or  that  none  of  their  service  contracts 
cover  services  identical  to  those  sought 
by  a  school  or  library.  Rather,  we  will 
only  permit  providers  to  offer  schools 
and  libraries  prices  above  the  prices 
charged  to  other  similarly  situated 
customers  when  those  providers  can 
show  that  they  face  demonstrably  and 
significantly  higher  costs  to  serve  the 
school  or  library  seeking  service. 

295.  If  the  services  sought  by  a  school 
or  library  include  significantly  lower 
tra£Bc  voliunes  or  their  provision  is 
significantly  different  from  that  of 
another  customer  with  respect  to  any 
other  factor  that  the  state  public  service 
commission  has  recognized  as  being  a 
significant  cost  factor,  then  the  provider 
will  be  able  to  adjust  its  price  above  the 
level  charged  to  the  other  customer  to 
recover  the  additional  cost  inciured  so 
that  it  is  able  to  recover  a  compensatory 
pre-diacount  price.  We  also  recognize 
that  costs  cfaaJogB  over  time  and  thus, 
compensatory  rates  would  not 
necmMiily  result  if  a  provider  were 
required  to  charge  the  same  price  it  had 
charged  many  yeus  ago.  We  will 
establish  a  rebuttable  presumption  that 
rates  offered  within  the  previouAhree 
years  are  still  compensatory.  We  also 
would  not  require  a  provider  to  match 

a  price  it  offered  to  a  customer  who  is 
receiving  a  special  regiilatory  subsidy  or 
that  appeared  in  a  contract  negotiated 
under  very  diffierent  conditions,  if  that 


would  force  the  provider  to  offer 
services  at  a  rate  below  Total-Service 
Long-Run  Incremental  Cost  (TSLRIC). 

296.  We  also  adopt  the  Joint  Board's 
recommendation  that,  if  they  believe 
that  the  lowest  corresponding  price  is 
imfairly  high  or  low,  schools,  libraries, 
and  carriers  should  be  permitted  to  seek 
recourse  from  the  Commission, 
regarding  interstate  rates,  and  from  state 
commissions,  regarding  intrastate  rates. 
Eligible  schools  and  libraries  may 
request  a  lower  rate  if  they  believe  the 
rate  offered  by  the  carrier  is  not  the 
lowest  corresponding  price.  Carriers 
may  request  higher  rates  if  they  believe 
that  the  lowest  corresponding  price  is 
not  comp>ensatory. 

297.  We  agree  with  the  Joint  Board's 
analysis  that  using  TSLRIC  woiild  not 
be  practical,  given  the  limited  resources 
of  schools  and  libraries  to  participate  Ln 
lengthy  negotiations,  arbitration,  or 
litigation.  We  also  clarify  that  the        * 
tariffed  rate  would  represent  a  carrier's 
lowest  corresponding  price  in  a 
geographic  area  in  which  that  carrier 
has  not  negotiated  rates  that  differ  from 
the  tariffed  rate,  and  that  we  are  not 
requiring  carriers  to  file  new  tarifEs  to 
reflect  the  discounts  we  adopt  here  for 
schools  and  libraries. 

298.  Discounts 

The  Act  requires  the  Commission, 
with  respect  to  interstate  services,  and 
the  states,  with  respect  to  intrastate 
services,  to  establish  a  discount  on 
designated  services  provided  to  eligible 
schools  and  libraries.  Pursuant  to 
section  254(hHlKB),  the  discount  must 
be  an  amount  that  is  "appropriate  and 
necessary  to  ensiue  affordable  access  to 
and  use  of  the  services  pursuant  to 
section  254(cK3).  The  discoimt  must 
take  into  account  the  principle  set  forth 
in  section  254(bK5)  and  mandated  in 
section  254(d)  that  the  federal  universal 
service  support  mechanisms  must  be 
"sp>ecific,  predictable,  and  sufficient" 
We  agree  with  the  Joint  Board's 
recommendation  that  we  adopt  a 
percentage  discount  mechanism, 
adjusted  for  schools  and  libraries  that 
are  defined  as  economically 
disadvantaged  and  those  schools  and 
libraries  located  in  areas  &Knng 
particularly  high  prices  for 
telecommunications  service.  In 
particular,  we  concur  with  the  Joint 
Board's  recommendation  that  we  adopt 
discounts  from  20  percent  to  90  percent 
for  all  telecommunications  services, 
Internet  access,  and  internal 
connections,  with  the  range  of  discounts 
correlated  to  indicators  of  economic 
disadvantage  and  high  prices  for  schools 
and  libraries. 


299.  We  agree  with  the  Joint  Board's 
reconunendation  that  we  adopt  rules 
that  provide  support  to  eligible  schools 
and  libraries  through  a  percentage 
discount  mechanism  rather  than 
providing  a  package  of  free  services  or 
block  grants  to  states  because  we  find 
that  discounts  would  better  assure 
efficiency  and  accountability.  Requiring 
schools  and  libraries  to  pay  a  share  of 
the  cost  should  encourage  them  to  avoid* 
uimecessary  and  wasteful  expenditures 
because  they  will  be  unlikely  to  commit 
their  own  funds  for  purchases  that  they 
cannot  use  effectively.  A  percentage 
discount  also  encourages  schools  and 
libraries  to  seek  the  b^t  pre-discount 
price  and  to  make  informed, 
knowledgeable  choices  among  their 
options,  thereby  building  in  effective 
fiscal  coiutraints  on  the  discount  fund. 

300.  Discounts  in  High  Cost  Areas 

We  also  adopt  the  Joint  Board's 
recommendation  that,  to  make  service 
more  affordable  to  schools  and  libraries, 
we  offer  greater  support  to  those  located 
in  high  cost  areas  than  to  those  in  low 
cost  areas.  Although  the  discount  matrix 
we  adopt  do  not  make  the  prices  schools 
and  libraries  pay  for 
telecommunications  services  in  high 
and  low  cost  areas  identical,  we  find 
that  the  matrix  distribute  substantially 
more  funds,  particularly  on  a  p«r-capita 
basis,  to  reduce  prices  paid  by  schools 
and  libraries  in  areas  with  higher 
telecommunications  prices  than  they  do 
to  reduce  prices  in  areas  in  which  such 
prices  are  already  relatively  low.  The 
greater  price  reduction  in  terms  of  total 
dollar  amounts  for  schools  and  libraries 
in  high  cost  areas  results  primarily 
because  the  discount  rates  are  band  on 
percentages  that  lead  proportionally  to 
more  funds  flowing  to  those  schools  and 
libraries  facing  proportionally  higher 
prices. 

301.  Although  the  discount 
mechanism  we  adopt  does  not  equalize 
prices  in  all  areas  nationwide,  it  makes 
telecommunications  service  in  the  areas 
with  relatively  high  prices  substantially 
more  affordable  to  the  schools  and 
libraries  in  those  areas.  We  find  that  a 
mechanism  that  may  provide  as  much 
as  23  times  more  support  per  capita  to 
a  school  or  library  in  a  hi^  cost  area 
than  it  does  to  one  in  a  low  cost  area 
is  providing  substantially  more  of  a 
discotmt  to  the  former.  We  also  note 
that  some  eligible  schools  and  libraries 
in  high  cost  areas  will  benefit,  at  least 
temporarily,  from  the  high  cost 
assistance  that  eligible 
telecommunications  carriers  serving 
them  will  receive.  Although  high  cost 
support  will  only  be  targeted  to  a 
limited  number  of  services,  none  of 
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which  are  advanced 
telecommunications  and  information 
services,  many  schools  and  libraries  will 
connect  to  the  Internet  via  voice-grade 
access  to  the  PSTN.  Furthermore, 
whereas  the  Joint  Board  presumed  that 
such  support  would  only  be  targeted  to 
residential  and  single-line  businesses,  in 
the  short  term,  our  decision  diverges 
from  that  result  and  permits  support  for 
multiline  businesses.  We  agree  with  the 
Joint  Board  that  this  position  on  support 
for  schools  and  libraries  in  high  cost 
areas  is  consistent  with  our  other  goal 
of  providing  adequate  support  to 
disadvantaged  schools  while  keeping 
the  size  of  the  total  support  fund  no 
larger  than  necessary  to  achieve  this 
goal.  We  agree  that  the  nominal 
percentage  discount  levels  should  be 
more  sensitive  to  how  disadvantaged  a 
school  or  library  is  than  whether  it  is 
located  in  a  high  cost  service  area.  We 
conclude,  therefore,  that  the  additional 
support  for  schools  and  libraries  in  high 
cost  areas  provided  in  the  matrix  we 
adopt  is  "appropriate  and  necessary  to 
ensure  affordable  access"  to  schools  and 


libraries  as  directed  by  section 
254(h)(1)(B). 

302.  Discounts  for  Economically 
Disadvantaged  Schools  and  Libraries 

We  adopt  the  Joint  Board's 
recommendation  that  we  establish 
substantially  greater  discounts  for  the 
most  economically  disadvantaged 
schools  and  libraries.  We  recognize  that 
such  discounts  are  essential  if  we  are  to 
make  advanced  technologies  equally 
accessible  to  all  schools  and  libraries. 
We  agree,  however,  with  the  Joint  Board 
and  several  commenters  that  not  even 
the  most  disadvantaged  schools  or 
libraries  should  receive  a  100  percent 
discount.  We  recognize  that  even  a  90 
percent  discount — and  thus  a  10  percent 
co-payment  requirement — might  create 
an  impossible  hurdle  for  disadvantaged 
schools  and  libraries  that  are  unable  to 
allocate  any  of  their  own  funds  toward 
the  purchase  of  eligible  discounted 
services,  and  thus  could  increase  the 
resource  disparity  among  schools.  We 
conclude,  however,  that  even  if  we  were 
to  exempt  the  poorest  schools  from  any 
co-payment  requirement  for 


telecommunications  services,  a  100 
percent  discount  would  not  have  a 
dramatically  greater  impact  on  access 
than  would  a  90  percent  discount, 
because  we  are  not  providing  discounts 
on  the  costs  of  the  additional  resources, 
including  computers,  software,  training, 
and  maintenance,  which  constitute 
more  than  80  percent  of  the  cost  of 
connecting  schools  to  the  information 
superhighway.  We  share  the  Joint 
Board's  belief  that  the  discount  program 
must  be  structured  to  maximize  the 
opportunity  for  its  cost-effective 
operation,  and  that,  for  the  reasons 
noted  above,  requiring  a  minimal  co- 
payment  by  all  schools  and  libraries 
will  help  realize  that  goal. 

303.  Discount  Matrix 

The  Joint  Board  considered  the 
approximate  size  of  the  fund  resulting 
from  a  matrix  assigning  discounts  to  a 
school  or  library  based  upon  its  level  of 
economic  disadvantage  and  its  location. 
After  substantial  deliberation,  the  Joint 
Board  recommended  the  following 
matrix  of  percentage  discounts: 


Discount  matrix 


How  disadvantaged? 


Based  on  %  of  students  in  tt>e  national  school  luncti  program 


<1   

1-19  ... 
20-34  . 
35-49  . 
50-74  . 
75-100 


(Estimated  % 

of  U.S. 
sdwois  in  cat- 

egoty) 


(3) 
(31) 
(19) 
(15) 
(16) 
(16) 


Cost  of  service 
(estimated  %  in  category) 


Low  cost 
(67%) 


20 
40 
50 
60 
80 
90 


Mid-cost 
(27%) 


20 
45 
55 
65 
60 
90 


Highest  cost 
(5%) 


25 
50 
60 
70 
80 
90 


304.  In  fashioning  a  discount  matrix, 
the  Joint  Board  sought  to  ensure  that  the 
greatest  discounts  would  go  to  the  most 
economically  disadvantaged  schools 
and  libraries,  with  an  equitable 
progression  of  discounts  being  applied 
to  the  other  categories  within  the 
parameters  of  20  percent  to  90  percent 
discounts. 

305.  Identifying  High  Price  Areas 

Recognizing  that  schools  and  libraries 
in  high  cost  areas  will  con&ont 
relatively  higher  barriers  to  connecting 
to  the  Internet  and  maintaining  other 
communications  links,  the  Joint  Board 
proposed  a  discount  matrix  that  granted 
schools  and  libraries  located  in  higher 
cost  areas  greater  percentage  discounts. 
Although  its  discount  matrix  used  low, 
mid.  and  high  cost  categories  based  on 
embedded  cost  ARMIS  data  of  carriers, 
the  Joint  Board  did  not  recommend  a 


way  to  identify  those  schools  and 
libraries  facing  higher  costs,  except  to 
suggest  that  we  ought  consider  the 
unseparated  loop  costs  collected  under 
ARMIS.  The  Joint  Board  understood 
that,  because  such  embedded  cost  data 
were  already  maintained  by  the 
Commission,  it  would  be  relatively  easy 
to  set  thresholds  that  would  divide  areas 
into  high  and  low  cost  based  on  the  cost 
data  of  the  ILEC  serving  the  area.  The 
Joint  Board  also  recognized  that 
unseparated  loop  costs  were  a  good 
proxy  for  local  service  prices. 

306.  The  Joint  Board  suggested  that 
other  methods  for  determining  high  cost 
might  be  appropriate  and  encouraged 
the  Commission  to  seek  additional 
conunent  on  the  issue,  which  we  did  in 
the  Recommended  Decision  Public 
Notice.  As  a  result,  we  have  considered 
several  alternative  methods,  which  were 
not  before  the  Joint  Board  at  the  time  of 


its  deliberations.  These  methods  include 
the  use  of  cost  data  generated  by  the 
forward-looking  cost  methodologies  that 
proponents  have  filed  for  use  in 
determining  support  for  high  cost  areas; 
density  pricing  zones:  availability  of 
advanced  services;  tariffed  T-1  prices 
for  cormections  to  an  Internet  service 
provider;  and  whether  schools  and 
libraries  are  located  in  rural  or  urban 
areas.  For  the  reasons  discussed  below, 
we  conclude  that  we  will  classify 
eligible  schools  and  libraries  as  high  or 
low  cost  depending  on  whether  they  are 
located  in  a  rural  or  an  urban  area, 
respectively. 

307.  Siven  this  set  of  reasonable  but 
imperfect  approaches  to  determining 
high  cost  for  schools  and  libraries,  we 
conclude  that  we  should  select  the 
classiGcation  system  that  is  least 
burdensome  to  schools,  libraries,  and 
carriers.  We  will  therefore  identify  high 
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cost  schools  and  libraries  as  those 
located  in  rural,  as  opposed  to  urban, 
areas.  After  careful  consideration,  we 
conclude  that  identifying  whether  a 
school  or  library  is  located  in  a  rural  or 
urban  area  is  a  relatively  easy  method 
for  schools  and  libraries  to  use, 
reasonably  matches  institutions  &cing 
the  highest  prices  for 
telecommunications  services  with  the 
highest  discounts,  and  imposes  no 
burden  on  carriers.  Adoption  of  this 
approach  is  also  consistent  with  the 
Joint  Board's  intention  that  the  method 
selected  for  determining  high  cost 
should  calibrate  the  cost  of  service  in  a 
"reasonable,  practical,  and  minimally 
burdensome  manner."  We  also  conclude 
that,  for  piuposes  of  the  schools  and 
libraries  discount  program,  rural  areas 
should  be  defined  in  accordance  with 
the  definition  adopted  by  the 
Department  of  Health  and  Human 
Services'  Office  of  Rural  Health  Policy 
(ORHP/HHS).  ORHP/HHS  uses  the 
Office  of  Management  and  Budget's 
(OMB)  Metropolitan  Statistical  Area 
(MSA)  designation  of  metropolitan  and 
non-metropolitan  counties  (or  county 
equivalents),  adjusted  by  the  most 
currently  available  Goldsmith 
Modification,  which  identifies  nu^ 
areas  within  large  metropolitan 
counties. 

308.  Adoption  of  this  definition  of 
rural  areas  is  consistent  with  the 
approach  adopted  in  the  health  care 
section  of  this  Order  and  represents  a 
simple  approach  for  schools  and 
libraries  to  determine  eligibility  for  an 
incremental  high  cost  discount.  OMB's 
list  of  metropolitan  counties  and  the  list 
of  additional  rural  areas  within  those 
counties  identified  by  the  Goldsmith 
Modification  are  readily  available  to  the 
public.  Eligible  schools  and  libraries 
will  need  only  to  consult  those  lists  to 
determine  whether  they  are  located  in 
rural  areas  for  purposes  of  the  universal 
service  discount  program.  In  addition  to 
being  simple  to  administer,  basing  the 
high  cost  discount  on  a  school's  or 
library's  location  in  a  rural  area  is  a 
reasonable  approach  for  determining 
which  entities  should  receive  the  high 
cost  discount.  The  distance  between 
customers  and  central  offices,  and  the 
lower  volumes  of  traffic  served  by 
central  offices  in  nu^l  areas,  combine  to 
create  less  affordable 
telecommunications  rates. 

309.  Because  we  adopt  the  use  of 
categories  of  rural  and  urban  to 
determine  a  school's  or  library's 
eligibility  for  a  high  cost  discount,  we 
conclude  that  there  should  be  only  two 
categories  of  schools  and  libraries. 
Because  schools  and  libraries  will  be 
categorized  as  either  rural  (high  cost)  or 


urban  (low  cost),  the  "mid-cost" 
category  recommended  by  the  Joint 
Board  is  no  longer  relevant.  We  find  that 
a  matrix  of  two  columns  is  also 
somewhat  simpler  to  use  and  thus,  we 
modify  the  discount  matrix 
recommended  by  the  Joint  Board  to 
have  two  colunms  (i.e.,  "urban"  and 
"rural")  as  opposed  to  three. 

310.  Identifying  Economically 
Disadvantaged  Schools 

We  agree  with  the  Joint  Board's 
recommendation  that  we  measure  a 
school's  level  of  poverty  in  a  manner 
that  is  minimally  burdensome,  ideally 
using  data  that  most  schools  already 
collect.  Although  the  Joint  Board 
concluded  that  the  national  school 
lunch  program  meets  this  standard,  it 
suggested  that  the  Commission  also 
consider  other  approaches  that  would 
be  both  minimally  burdensome  for 
schools  and  accurate  measures  of 
poverty. 

311.  Based  on  our  review  of  the 
comments  filed  in  response  to  the 
Recommended  Decision  Public  Notice, 
we  agree  with  the  Joint  Board  that  using 
eligibilify  for  the  national  school  lunch 
program  to  determine  eligibility  for  a 
greater  discotmt  accurately  fulfills  the 
statutory  requirement  to  ensure 
affordable  access  to  and  use  of 
telecommiuiications  and  other 
supported  services  for  schools.  As  noted 
by  conmienters,  the  national  school 
lunch  program  determines  students' 
eligibility  for  free  or  reduced-price 
lunches  based  on  family  income,  which 
is  a  more  accurate  measure  of  a  school's 
level  of  need  than  a  model  that 
considers  general  community  income. 
In  addition,  the  national  school  lunch 
program  has  a  well-defined  set  of 
eligibility  criteria,  is  in  place 
nationwide,  and  has  data-gathering 
requirements  that  are  familiar  to  most 
schools.  We  agree  that  use  of  an  existing 
and  readily  available  model,  such  as  the 
national  school  lunch  program,  will  be 
both  relatively  simple  and  inexpensive 
to  administer. 

312.  We  conclude  that  a  school  may 
use  either  an  actual  count  of  students 
eligible  for  the  national  school  lunch 
program  or  federally-approved 
alternative  mechanisms  to  determine 
the  level  of  poverty  for  purposes  of  the 
universal  service  discount  program. 
Alternative  mechanisms  may  prove 
useful  for  schools  that  do  not  participate 
in  the  national  school  lunch  program  or 
schools  that  participate  in  the  lunch 
program  but  experience  a  problem  with 
undercoimting  eligible  students  (e.g., 
high  schools,  rural  schools,  and  urbNUi 
schools  with  highly  transient 
populations).  Schools  that  choose  not  to 


use  an  actual  count  of  students  eligible 
for  the  national  school  lunch  program 
may  use  only  the  federally-approved 
alternative  mechanisms  contained  in 
Tide  I  of  the  Improving  America's 
Schools  Act,  which  equate  one  measure 
of  poverty  with  another.  These 
alternative  mechanisms  permit  schools 
to  choose  frojA  among  existing  sources 
of  poverty  data  a  surrogate  for 
determining  the  number  of  students 
who  would  be  eligible  for  the  national 
school  lunch  program.  A  school  relying 
upon  one  of  these  alternative 
mechanisms  could,  for  example, 
conduct  a  survey  of  the  income  levels  of 
its  students'  families.  We  conclude  that 
only  federally-approved  alternative 
mechanisms,  which  rely  upon  actual 
counts  of  low-income  children,  provide 
more  acciuate  measures  of  poverty  and 
less  risk  of  overcounting,  than  other 
methods  suggested  by  some  commenters 
that  merely  approximate  the  {>ercentage 
of  low-income  children  in  a  p>articidar 
area. 

313.  Identifying  Economically 
Disadvantaged  Libraries 

The  Joint  Board  recommended  that,  in 
the  absence  of  a  better  proposal,  a 
library's  degree  of  poverty  should  be 
measured  based  on  how  disadvantaged 
the  schools  are  in  the  school  district  in 
which  the  library  is  located.  Under  this 
plan,  a  library  would  receive  a  level  of 
discount  representing  the  average 
discount,  based  on  both  public  and  non- 
public schools,  offered  to  the  schools  in 
the  school  district  in  which  it  is  located. 
Finding  that  this  was  "a  reasonable 
method  of  calculation  because  libraries 
are  likely  to  draw  patrons  from  an  entire 
school  district  and  this  method  does  not 
impose  an  unnecessary  administrative 
burden  on  libraries,"  the  Joint  Board 
recommended  that  the  Commission  seek 
additional  comment  on  this  and  other 
measures  of  poverty  that  would  be 
minimally  burdensome  for  libraries. 

314.  We  adopt  the  Joint  Board's 
recommendation  and  conclude  that  a 
library's  level  of  poverty  be  calculated 
on  the  basis  of  school  lunch  eligibilify 
in  the  school  district  in  which  the 
library  is  located,  with  one 
modification.  We  conclude  that  it  would 
be  less  administratively  burdensome 
and,  therefore,  would  impose  lower 
administrative  costs,  to  base  a  library's 
level  of  poverty  on  the  percentage  of 
students  eligible  for  the  nationeil  school 
lunch  program  only  in  the  public  school 
district  in  which  the  library  is  located. 
To  require  the  administrator  to  average 
the  discounts  applicable  to  both  public 
and  non-public  schools  would  impose 
an  uimecessary  administrative  burden 
without  an  offsetting  benefit  to  libraries. 
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315.  We  agree  with  commenters  that 
library  service  areas  and  school  districts 
often  are  not  identical,  and  that  libraries 
may  not  have  ready  access  to 
information  that  would  allow  them  to 
coordinate  their  service  areas  with  the 
applicable  school  district  lunch  data. 
We  are  not,  however,  requiring  libraries 
to  coordinate  their  service  *reas  with 
school  districts.  The  procurement 
officer  responsible  for  ordering 
telecommunications  and  other 
supported  services  for  a  library  or 
library  system  need  only  obtain  from  the 
school  district's  administrative  office 
the  percentage  of  students  eligible  for 
the  national  school  lunch  program  in 
the  district  in  which  the  library  is 
located.  We  conclude,  therefore,  that 
adopting  this  approach  will  not  impose 
an  unnecessary  administrative  burden 
on  libraries. 

316.  ALA  notes  that  residents  of 
towns  that  do  not  have  schools 
generally  must  send  their  children  to 
other  towns  to  attend  school.  We  find 
that  the  discount  for  a  library  in  such  a 
circumstance  would  be  based  on  an 
average  of  the  percentage  of  students 
eligible  for  the  school  lunch  program  in 
each  of  the  school  districts  in  which  the 
town's  children  attend  school. 

317.  We  conclude  that  using  school 
lunch  eligibility  to  calculate  the  poverty 
level  of  both  schools  and  libraries 
addresses  the  concern  that  equity  exist 
between  schools  and  libraries.  That  is. 


because  school  lunch  eligibility  data 
measures  the  percentage  of  students 
within  185  percent  of  the  poverty  line, 
the  program  that  we  adopt  herein  will 
ensure  that  both  schools  and  libraries 
are  afforded  discounts  based  on  the 
same  measure  of  poverty.  Under  ALA's 
proposal,  however,  libraries  would  have 
received  discounts  based  on  the 
percentage  of  families  at  or  below  the 
poverty  line,  while  schools  would  have 
received  discounts  based  on  the 
percentage  of  students  within  185 
percent  of  the  poverty  line.  We 
conclude,  therefore,  that  libraries  will 
not  be  disadvantaged  by  adoption  of  the 
Joint  Board's  recommendation  to  use 
school  lunch  eligibility  to  determine  the 
level  of  poverty  for  both  schools  and 
libraries.  We  also  conclude  that  using 
the  same  measure  of  poverty  for  both 
schools  and  libraries  will  lower  the 
administrative  costs  associated  with  the 
discount  program  described  herein. 

318.  Levels  of  Poverty 

We  agree  with  the  Joint  Board's 
recommendation  that  we  adopt  a  step 
function  to  define  the  level  of  discount 
available  to  schools  and  libraries,  based 
on  the  level  of  poverty  in  the  areas  they 
serve.  A  step  function  will  define 
multiple  levels  of  discount  based  on  the 
percentage  of  students  eligible  for  the 
national  school  lunch  program.  We  also 
agree  with  the  Joint  Board's 
reconunendation  that  the  number  of 


steps  for  determining  discounts  applied 
to  telecommunications  and  other 
supported  services  should  be  based 
principally  on  the  existing  Department 
of  Education  categorization  of  schools 
eligible  for  the  national  school  lunch 
program.  We  conclude  that  this 
approach  is  reasonable  because  the 
national  school  lunch  program  is  based 
on  family  income  levels. 

319.  For  purposes  of  administering 
the  school  lunch  program,  the 
Department  of  Education  places  schools 
in  five  categories,  based  on  the 
percentage  of  students  eligible  for  free 
or  reduced-price  lunches:  0-19  percent; 
20-34  percent;  35-49  percent;  50-74 
percent;  and  75-100  percent.  Consistent 
with  the  Joint  Board's  recommendation, 
we  adopt  the  percentage  categories  used 
by  the  Department  of  Education  for 
schools  and  libraries,  and  we  also 
establish  a  separate  category  for  the  least 
economically  disadvantaged  schools 
and  libraries,  i.e.,  those  with  less  than 
one  percent  of  their  students  eligible  for 
the  national  school  lunch  program. 
Schools  and  libraries  in  the  "less  than 
one  percent"  category  should  have 
comparatively  greater  resources  within 
their  existing  budgets  to  secure 
affordable  access  to  services  even  with 
lower  discounted  rates.  We,  therefore, 
adopt  the  following  matrix  for  schools 
and  libraries: 


Schools  and  litKahes  discount  matrix 


How  disadvantaged? 


%  of  students  eligible  for  national  school  lunch  program 


<1   

1-19  .... 
20-34.. 
35-^9.. 
50-74  .. 
75-100 


(Estimated  %  of 

U.S.  schools  in 

category) 


3 
31 
19 
15 
16 
16 


Discount  level 


Urtian  discount 
(%) 


20 
40 
50 
60 
80 
90 


Rural  discount 
(%) 


25 
50 
60 
70 
80 
90 


320.  Self-Certification  Requiwments 

We  agree  with  the  Joint  Board's 
recommendation  that,  when  ordering 
telecommunications  and  other 
supported  services,  the  procurement 
officer  responsible  for  ordering  such 
services  for  a  school  or  library  must 
certify  its  degree  of  poverty  to  the 
universal  service  adininistrator.  For 
eligible  schools  ordering 
telecommunications  and  other 
supported  services  at  the  individual 
school  level,  which  we  anticipate  will 
be  primarily  non-public  schools,  the 
procurement  officer  ordering  such 
services  must  certify  to  the  universal 


service  administrator  the  percentage  of 
students  eligible  in  that  school  for  the 
national  school  lunch  program.  For 
eligible  libraries  ordering 
telecommunications  and  other 
supported  services  at  the  individual 
library  level,  which  we  anticipate  will 
be  primarily  single-branch  libraries,  the 
procurement  officer  ordering  such 
services  must  certify  to  the  universal 
service  administrator  the  percentage  of 
students  eligible  for  the  national  school 
lunch  program  in  the  school  district  in 
which  the  library  is  located. 

321.  For  eligible  schools  ordering 
telecommunications  and  other 


supported  services  at  the  school  district 
or  state  level,  we  agree  with  the  Joint 
Board's  recommendation  that  we 
minimize  the  administrative  burden  on 
schools  while  at  the  siune  time  ensuring 
that  the  individual  schools  with  the 
highest  percentages  of  economically 
disadvantaged  students  receive  the 
deepest  discounts  for  which  they  are 
eligible.  We,  therefore,  adopt  the  Joint 
Board's  recommendation  to  require  the 
procurement  officer  for  each  school 
district  or  state  applicant  to  certify  to 
the  universal  service  administrator  the 
percentage  of  students  in  each  of  its 
schools  that  is  eligible  for  the  national 
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school  lunch  program,  calculated  either 
through  an  actual  count  of  eligible 
students  or  through  the  use  of  a 
federally-approved  alternative 
mechanism,  as  discussed  above.  If  the 
level  of  discoimt  were  instead 
calculated  for  the  entire  school  district, 
a  school  serving  a  large  percentage  of 
students  eligible  for  the  national  school 
liuich  program  that  was  located  in  a 
school  district  comprised  primarily  of 
more  affluent  schools  would  not  benefit 
firom  the  level  of  discount  to  which  it 
would  be  entitled  if  discounts  had  been 
calciilated  on  an  individual  school 
basis.  The  school  district  or  state  may 
decide  to  compute  the  discounts  on  an 
individual  school  basis  or  it  may  decide 
to  compute  em  average  discount;  in 
either  case,  the  state  or  the  district  shall 
strive  to  ensure  that  each  school 
receives  the  full  benefit  of  the  discount 
to  which  it  is  entitled. 

322.  For  libraries  ordering 
telecommunications  and  other 
supported  services  at  the  library  system 
level,  we  agree  with  conunenters 
asserting  that  library  systems  should  be 
able  to  compute  discounts  on  either  an 
individual  branch  basis  or  based  on  an 
average  of  all  branches  within  the 
system.  Specifically,  if  individual 
branches  within  a  library  system  are 
located  in  different  school  districts,  we 
conclude  that  the  procuirement  officer 
responsible  for  ordering 
telecommunications  and  other 
supported  services  for  the  library  system 
must  certify  to  the  administrator  the 
percentage  of  students  eligible  for  the 
national  school  lunch  program  in  each 
of  the  school  districts  in  which  its 
branches  are  located.  The  library  system 
may  decide  to  compute  the  discounts  on 
an  individual  branch  library  basis  or  it 
may  decide  to  compute  an  average 
discount;  in  either  case,  the  library 
S)rstem  shall  strive  to  ensure  that  each 
library  receives  the  full  benefit  of  the 
discount  to  which  it  is  entitled. 

323.  Similarly,  for  library  consortia 
ordering  telecommunications  and  other 
supported  services,  we  conclude  that 
each  consortium's  procurement  officer 
must  certify  to  the  administrator  the 
percentage  of  students  eligible  for  the 
national  school  limch  program  for  the 
school  district  in  which  each  of  its 
members  is  located.  Each  library 
consortium  may  compute  the  discounts 
on  the  basis  of  the  school  district  in 
which  each  consortium  member  is 
located  or  it  may  compute  an  average 
discount;  in  either  case,  each  library 
consortium  shall  strive  to  ensure  that 
each  of  its  members  receives  the  full 
benefit  of  the  discount  to  which  it  is 
independenUy  entitied. 


324.  Additional  Considerations 

We  agree  that  our  priority  must  be  to 
establish  the  basic  schools  and  libraries 
discount  program.  Whether  a  hardship 
appeals  process  is  necessary  can  be 
addressed  when  the  Joint  Board  reviews 
the  discount  program  in  2001  or  sooner, 
if  necessary.  In  the  interim,  we  are 
satisfied  that  the  discount  program  that 
we  adopt,  reaching  as  high  as  90  percent 
for  the  most  disadvantaged  schools  and 
libraries,  will  provide  sufficient 
support. 

325.  Finally,  we  adopt  Ameritech's 
suggestion  that  information  about  the 
universal  service  discounts  for  which 
individual  schools  and  libraries  are 
eligible,  based  on  their  level  of  poverty 
and  rural  status,  be  posted  on  the  same 
website  as  that  on  which  schools'  and 
libraries'  RFPs  will  be  posted,  as 
disoissed  below.  We  conclude  that 
posting  this  information  on  the  website 
created  by  the  universal  service 
administrator  for  the  schools  and 
libraries  discount  program  may  assist 
providers  seeking  to  provide  eligible 
services  to  a  school  or  library  by 
providing  potentially  useful  information 
about  a  prospective  customer.  If  a 
school  district  submits  school  lunch 
eligibility  information  for  each  school, 
or  a  library  system  submits  school  lunch 
eligibility  information  for  each  branch, 
then  the  universal  service  administrator 
is  instructed  to  post  that  information.  If 
a  school  district  chooses  to  submit  only 
district-wide  poverty  information  or  a 
library  system  chooses  to  provide  only 
system-wide  poverty  information,  then 
that  is  the  information  that  will  be 
posted  by  the  universal  service 
adminisfrator.  We  also  adopt 
Ameritech's  suggestion  that  the  actual 
discounts  be  calculated  and  posted  on 
the  website,  as  disciissed  below. 

326.  Cap  Level 

We  adopt  the  Joint  Board's 
recommendation  that  there  be  an  anniml 
cap  of  $2.25  billion  on  universal  service 
support  for  schools  and  libraries  at  this 
time.  We  also  adopt  the  Joint  Board's 
determination  that,  if  the  annual  cap  is 
not  reached  due  to  limited  demand  from 
eligible  schools  and  libraries,  the 
unsp>ent  funds  will  be  available  to 
support  discoimts  for  schools  and 
libraries  in  subsequent  years.  We 
modify  the  Joint  Board's 
recommendation  slightiy,  however,  to 
limit  collection  and  spending  for  the 
period  through  Jime  1998,  in  light  of 
both  the  need  to  implement  the 
necessary  administrative  processes  and 
the  need  to  make  the  fund  sufficientiy 
flexible  <o  respond  to  demand.  Thus,  for 
the  funding  period  beginning  January  1 , 


1998  and  ending  Jime  1998,  the 
administrator  will  only  collect  as  much 
as  required  by  demand,  but  in  no  case 
more  than  $1  billion.  Furthermore,  if 
less  than  $2.25  billion  is  spent  in 
calendar  year  1998,  then  no  more  than 
half  of  the  luiused  portion  of  the 
funding  authority  for  calendar  year  1998 
shall  be  spent  in  calendar  year  1999. 
Similarly,  if  the  amount  allocated  in 
calendar  years  1998  and  1999  is  not 
spent,  no  more  than  half  of  the  unused 
portion  of  the  funding  authority  for 
these  two  years  shall  be  spent  in 
calendar  year  2000. 

327.  We  lack  sufficient  historical  data 
to  estimate  accurately  demand  for  the 
first  year  of  this  program.  In  the  p>ast 
when  the  Commission  has  established 
similar  funding  mechanisms,  the 
Commission  or  the  administrator  has 
had  access  to  information  upon  which 
to  base  an  estimate  of  necessary  first- 
year  contribution  levels.  We  direct  the 
administrator  to  report  to  the 
Commission  on  a  quarterly  basis,  on 
both  the  total  amount  of  p>ayments  made 
to  entities  providing  services  and 
facilities  to  schools  and  libraries  to 
finance  universal  service  support 
discounts,  and  its  determination 
regarding  contribution  assessments  for 
the  next  quarter. 

328.  Timing  of  Funding  Requests 

As  discussed  above,  we  adopt  the 
Joint  Board's  recommendation  that 
imiversal  service  spending  for  eligible 
schools  and  libraries  be  capped  at  $2.25 
billion  annually.  We  also  adopt  the  Joint 
Board's  recommendation  that  such 
support  be  committed  on  a  first-come- 
first-served  basis.  We  further  conclude 
that  the  funding  year  will  be  the 
calendar  year  and  that  requests  for 
support  will  be  accepted  beginning  on 
the  first  of  July  for  the  following  year. 
For  the  first  year  only,  requests  for 
support  will  be  accepted  as  soon  as  the 
schools  and  Libraries  website  is  open 
and  applications  are  available.  Eligible 
schools  and  libraries  will  be  permitted 
to  submit  funding  requests  once  they 
have  made  agreements  for  specific 
eligible  services,  and,  as  the  Joint  Board 
reconunended,  the  administrator  will 
commit  funds  based  on  those 
agreements  until  total  payments 
committed  during  a  funding  year  have 
exhausted  any  funds  carried  over  from 
previous  years  and  there  are  only  $250 
million  in  funds  available  for  the 
funding  year.  Thereafter,  the  Joint 
Board's  proposed  system  of  priorities 
will  govern  the  distribution  of  the 
remaining  $250  million. 

329.  The  administrator  shall  measure 
commitments  against  the  funding  caps 
and  trigger  points  based  on  the 
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contractually-specified  non-recurring 
expenditures,  such  as  for  internal 
connection  services,  and  recurring  flat- 
rate  charges  for  telecommunications 
services  and  other  supported  services 
that  a  school  or  library  has  agreed  to  pay 
and  the  commitment  of  an  estimated 
VEiriable  usage  cheu^e,  based  on 
documentation  from  the  school  or 
library  of  the  estimated  expenditures 
that  it  has  budgeted  to  pay  for  its  share 
of  usage  charges.  Schools  and  libraries 
must  file  their  contracts  either 
electronically  or  by  paper  copy. 
Moreover,  schools  and  libraries  must 
file  new  funding  requests  for  each 
funding  year.  Such  requests  will  be 
placed  in  the  funding  queue  based  on 
the  date  and  time  they  are  received  by 
the  administrator. 

330.  We  conclude  that  these  rules  will 
give  schools  the  certainty  they  need  for 
budgeting,  while  avoiding  the  need  for 
the  administrator  to  accumulate, 
prioritize,  and  allocate  all  discounts  at 
the  beginning  of  each  funding  year,  as 
some  commenters  suggest.  Some 
uncertainty  may  remain  about  whether 
an  institution  will  receive  the  same 
level  of  discount  from  one  year  to  the 
next  because  demand  for  funds  may 
exceed  the  funds  available.  If  that  does 
occiu',  we  cannot  guarantee  discouBts  in 
the  subsequent  year  without  placing 
institutions  that  have  not  formulated 
their  telecommunications  plans  in  the 
previous  year  at  a  disadvantage, 
possibly  preventing  such  entities  from 
receiving  any  universal  service 
support — a  concern  raised  by  some 
conunenters.  We  acknowledge  that 
requiring  annual  refiling  for  recurring 
charges  places  an  additional 
administrative  burden  on  eligible 
institutions.  We  find,  however,  that 
allowing  funding  for  recurring  charges 
to  carry  forward  from  one  funding  year 
to  the  next  would  favor  those  who  are 
already  receiving  funds  and  might  deny 
any  funding  to  those  who  had  never 
received  funding  before. 

331.  Therefore,  we  find  that,  if  the 
administrator  estimates  that  the  $2.25 
billion  cap  will  be  reached  for  the 
current  funding  year,  it  shall 
recommend  to  the  Commission  a 
reduction  in  the  guaranteed  percentage 
discounts  necessary  to  permit  all 
expected  requests  in  the  next  funding 
year  to  be  fully  funded  as  discussed  in 
more  detail,  below.  Because  educational 
institutions'  funding  needs  will  vary 
greatly,  we  find  that  a  per-institution 
cap,  as  proposed  by  AT&T,  is  likely  to 
lead  to  arbitrary  results  and  be  difficult 
to  administer.  For  example,  if  the  per- 
institution  cap  were  lied  to  factors  such 
as  numl>er  of  students  and  the  level  of 
discount  for  which  the  institution  is 


eligible,  as  AT&T  suggests,  this  would 
limit  eligible  high  schools  to  the  same 
level  of  support  as  eligible  elementary 
schools  of  equal  size,  even  if  the  former 
had  substantially  greater  needs  for 
support.  We  are  not  aware  of  any 
practical  way  to  make  fair  and  equitable 
adjustments  for  such  varying  needs.  We 
also  agree  with  the  Joint  Board's 
decision  and  rationale  for  rejecting  the 
concept  of  setting  fund  levels  for  each 
state,  and  thus  reject  BA>fX's  proposal 
for  establishing  a  cap  on  funds  flowing 
to  each  state. 

332.  Effect  of  the  Trigger 

We  adopt  the  Joint  Board's 
recommendation  that,  once  there  is  only 
$250  million  in  funds  available  to  be 
committed  in  a  given  funding  year, 
"only  those  schools  and  libraries  that 
are  most  economically  disadvantaged 
and  ha(vel  not  yet  received  discounts 
from  the  universal  service  mechanism 
in  the  previous  year  would  be  granted 
guaranteed  funds,  until  the  cap  (is) 
reached."  The  Joint  Board 
recommended  that  "(olther 
economically  disadvantaged  schools 
and  libraries"  should  have  second 
priority,  followed  by  "all  other  eligible 
schools  and  libraries."  Although,  as  the 
Joint  Board  recommended,  the  priority 
system  should  give  first  priority  to  the 
most  economically  disadvantaged 
institutions  that  have  received  no 
discounts  in  the  previous  funding  year, 
we  are  also  concerned  that  the 
prioritization  process  not  disrupt 
institutions'  ongoing  programs  that 
depend  upon  the  discounts. 

333.  To  achieve  the  Joint  Board's 
goals,  we  establish  a  priority  system  that 
will  operate  as  follows.  The 
administrator  shall  ensure,  as  explained 
below,  that  the  total  level  of  the 
administrator's  commitments,  as  well  as 
the  day  that  only  $250  million  remains 
available  under  the  cap  in  a  funding 
year,  are  made  publicly  available  on  the 
administrator's  website  on  at  least  a 
weekly  basis.  If  the  trigger  is  reached, 
the  administrator  will  ensure  that  a 
message  is  posted  on  the  website,  notify 
the  Commission,  and  take  reasonable 
steps  to  notify  the  educational  and 
library  communities  that  commitments 
for  allocating  the  remaining  $250 
million  of  support  will  be  made  only  to 
the  most  disadvantaged  eligible  schools 
and  libraries  for  the  next  30  days  (or  the 
remainder  of  the  funding  year, 
whichever  is  shorter).  That  is,  during 
the  30-day  period,  applications  from 
schools  and  libraries  will  continue  to  be 
accepted  and  processed,  but  the 
administrator  will  only  commit  funds  to 
support  discount  requests  from  schools 
and  libraries  that  are  in  the  two  most- 


disadvantaged  categories  on  the 
discount  matrix  and  that  did  not  receive 
imiversal  service  supported  discounts  in 
the  previous  or  current  funding  years. 
We  provide,  however,  that  schools  and 
libraries  that  received  discounts  only  for 
basic  telephone  service  in  the  current  or 
prior  year  shall  not  be  deemed  to  have 
received  discounts  for  purposes  of  the 
trigger  mechanism.  For  this  purpose,  we 
will  ignore  support  for  basic  telephone 
service,  because  we  do  not  want  to 
discourage  disadvantaged  schools  and 
libraries  from  seeking  support  for  this 
service  to  avoid  forfeiting  their  priority 
status  for  securing  support  for  more 
advanced  services.  After  the  initial  30- 
day  period,  if  uncommitted  funds 
remain,  the  administrator  will  process 
any  requests  it  received  during  that 
period  bom  eligible  institutions  in  the 
two  most  disadvantaged  categories  that 
had  previously  received  funds.  If  funds 
still  remain,  the  administrator  will 
allocate  the  remaining  available  funds  to 
schools  and  libraries  in  the  order  that 
their  requests  were  received  until  the 
$250  million  is  exhausted  or  the 
funding  year  ends. 

334.  Adjustments  to  Discount  Matrix 

We  have  established  the  discount 
levels  in  this  Order  based  on  the  Joint 
Board's  estimate  of  the  level  of 
expenditures  that  schools  and  libraries 
are  likely  to  have.  We  do  not  anticipate 
that  the  cost  of  funding  discount 
requests  will  ex6eed  the  cap,  and  we  do 
not  want  to  create  incentives  for  schools 
and  libraries  to  file  discount  requests 
prematurely  to  ensure  full  funding. 
Furthermore,  we  will  consider  the  need 
to  revise  the  cap  in  our  three-year 
review  proceeding,  but  if  estimated 
funding  requests  for  the  following 
funding  year  demonstrate  that  the 
funding  cap  will  be  exceeded,  we  will 
consider  lowering  the  guaranteed 
percentage  discounts  available  to  all 
schools  and  libraries,  except  those  in 
the  two  most  disadvantaged  categories, 
by  the  uniform  percentage  necessary  to 
permit  all  requests  in  the  next  funding 
year  to  be  fully  funded.  We  will  direct 
the  administrator  to  determine  the 
appropriate  adjustments  to  the  matrix 
based  on  the  estimates  schools  and 
libraries  make  of  the  funding  they  will 
request  in  the  following  funding  year. 
The  administrator  must  then  request  the 
Commission's  approval  of  the 
recommended  adjustments.  After 
seeking  public  comment  on  the 
administrator's  recommendation,  the 
Commission  will  then  approve  any 
reduction  in  such  guaranteed  percentage 
discounts  that  it  finds  to  be  in  the 
public  interest.  If  funds  remain  under 
the  cap  at  the  end  of  a  funding  year  in 
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which  discounts  have  been  reduced 
below  those  set  in  the  matrix,  the 
administrator  shall  consult  with  the 
Commission  to  establish  the  best  way  to 
distribute  those  funds. 

335.  Advance  Payment  for  Multi-Year 
Contracts 

We  conclude  that  providing  funding 
in  advance  for  multiple  years  of 
recurring  charges  could  enable  a 
wealthy  school  to  guarantee  that  its  full 
needs  over  a  multi-year  period  were 
met,  even  if  other  schools  and  libraries 
that  could  not  afford  to  prepay  multi- 
year  contracts  were  faced  with  reduced 
percentage  discounts  if  the 
administrator  estimated  that  the  funding 
cap  would  be  exceeded  in  a  subsequent 
year.  We  are  also  concerned  that  funds 
would  be  wasted  if  a  prepaid  service 
provider's  business  failed  before  it  had 
provided  all  of  the  prepaid  services.  At 
the  same  time,  we  recognize  that 
educators  often  will  be  able  to  negotiate 
better  rates  for  pre-paid/multi-year 
contracts,  reducing  the  costs  that  both 
they  and  the  universal  service  support 
mechanisms  incur.  Therefore,  we 
conclude  that  while  eligible  schools  and 
libraries  should  be  able  to  enter  into 
pre-paid/multi-year  contracts  for 
supported  services,  the  administrator 
will  only  commit  funds  to  cover  the   ' 
portion  of  a  long-term  contract  that  is 
scheduled  to  be  delivered  and  installed 
during  the  funding  year.  Eligible  schools 
and  libraries  may  stiucture  their 
contracts  so  that  pajrment  is  required  on 
at  least  a  yearly  basis,  or  they  may  enter 
into  contracts  requiring  advance 
pajrment  for  multiple  years  of  service.  If 
they  choose  the  advance  payment 
method,  eligible  schools  and  libraries 
may  use  their  own  funds  to  pay  full 
price  for  the  portion  of  the  contract 
exceeding  one  year  (pro  rata),  and  may 
request  that  the  service  provider  seek 
universal  service  support  for  the  pro 
rata  annual  share  of  the  pre-payment. 
The  eligible  school  or  library  may  also 
request  that  the  service  provider  rebate 
the  payments  from  the  support 
mechanisms  that  it  receives  in 
subsequent  years  to  the  school  or 
library,  to  the  extent  that  the  school  or 
library  secures  approval  of  discounts  in 
subsequent  years  &om  the 
administrator. 

336.  Existing  Contracts 

We  agree  with  the  recommendation  of 
the  Joint  Board  and  a  number  of 
commenters  that  we  should  permit 
schools  and  libraries  to  apply  the 
relevant  discounts  we  adopt  in  this 
order  to  contracts  that  they  negotiated 
prior  to  the  Joint  Board's  Recommended 
Decision  for  services  that  will  be 


delivered  and  used  after  the  effective 
date  of  our  rules,  provided  the 
expenditures  are  approved  by  the 
administrator  according  to  the 
procedures  set  forth  above.  No  discount 
would  apply,  however,  to  charges  for 
any  usage  of  telecommunications  or 
information  services  or  installation  or 
maintenance  of  internal  connections 
prior  to  the  effective  date  of  the  rules 
promulgated  pursuant  to  this  Order. 
While  we  will  not  require  schools  or 
libraries  to  breach  existing  contracts  to 
become  eligible  for  discounts,  this 
exemption  from  our  competitive 
bidding  requirements  shall  not  apply  to 
voluntary  extensions  of  existing 
contracts. 

337.  We  conclude  that  allowing 
discounts  to  be  applied  to  existing 
contract  rates  for  future  covered  services 
is  appropriate  and  necessary  to  ensure 
schools  and  libraries  affordable  access 
to  and  use  of  the  services  supported  by 
the  universal  service  program.  As 

.  discussed  above  and  in  the 
Recommended  Decision,  the  concept  of 
affordability  contains  not  only  an 
absolute  component,  which  takes  into 
account,  in  this  case,  a  school  or 
library's  means  to  subscribe  to  certain 
services,  but  also  a  relative  component, 
which  takes  into  account  whether  the 
school  or  library  is  spending  a 
disproportionate  amount  of  its  funds  on 
those  services.  Thus,  although  a  school 
or  library  might  have  chosen  to  devote 
funds  to,  for  example,  certain 
telecommunications  services,  it  might 
have  done  so  at  considerable  hardship 
and  thus  at  a  rate  that  is  not  truly 
affordable.  Moreover,  some  schools  and 
libraries  might  be  bound  by  contracts 
negotiated  by  the  state,  even  though  an 
individual  school  or  library  in  the  state 
might  not  be  able  to  afford  to  purchase 
any  services  under  the  contract  unless  it 
is  able  to  apply  universal  service 
support  discounts  to  the  negotiated  rate. 
Furthermore,  allowing  discounts  to  be 
applied  to  existing  contract  rates  will 
ensure  affordable  access  to  and  use  of 
all  the  services  Congress  intended,  not 
just  whatever  services,  however 
minimal,  an  individual  school  or  library 
might  have  contracted  for  before  the 
discounts  adopted  herein  were  available 
at  a  cost  that  might  preclude  it  from 
being  able  to  afford  to  purchase  other 
services  now  available  at  a  discount 

338.  We  will  not  adopt,  however, 
release  schools  and  libraries  from  their 
current  negotiated  contracts,  or  adopt  a 
"fresh  look"  requirement  that  would 
obligate  carriers  with  existing  service 
contracts  with  schools  and  libraries  to 
participate  in  a  competitive  bidding 
process,  or  that  we  create  a  "rebuttable 
presumption"  that  existing  rates  for 


telecommunicatioius  services  are 
reasonable,  allowing  interested  parties 
to  submit  objections  to  existing 
contracts  based  on  assertions  of 
unreasonable  prices,  improper  cross- 
subsidization,  or  anti-competitive 
conduct  by  parties.  We  find  that  these 
proposals  would  be  administratively 
burdensome,  would  create  uncertainty 
for  those  service  providers  that  had 
previously  entered  into  contracts,  and 
would  delay  delivery  of  services  to 
those  schools  and  libraries  that  took  the 
initiative  to  enter  into  such  contracts.  In 
addition,  we  have  no  reason  to  believe 
that  the  terms  of  these  contracts  are 
uiu-easonable.  Indeed,  abrogating  these 
contracts  or  adopting  these  other 
proposals  would  not  necessarily  lead  to 
lower  pre-discoiuit  prices,  due  to  the 
incentives  the  states,  schools,  and 
libraries  had  when  negotiating  the 
contracts  to  minimize  costs.  Finally,  we 
note  that  there  is  no  suggestion  in  the 
statute  or  the  legislative  history  that 
Congress  anticipated  abrogation  of 
existing  contracts  in  this  context.  We 
find  equally  unpersuasive  the  argument 
that  we  should  deny  schools  and 
libraries  the  opportimity  to  apply  the 
discoimts  we  adopt  herein  to  previously 
negotiated  contract  rates.  Because 
schools  and  libraries  are  already  bound 
to  those  contracts  regardless  of  whether 
discouints  are  provided,  we  see  no  way 
in  which  ELECs  will  be  unfairly 
advantaged. 

339.  We  agree  with  the  Joint  Board 
that  schools  and  libraries,  constrained 
by  budgetary  limitations  and  the 
obligation  to  pay  100  percent  of  the 
contract  price,  had  strong  incentives  to 
secure  the  lowest  rates  possible  when 
they  negotiated  the  contracts.  Thus,  we 
find  it  appropriate  to  apply  discounts  to 
these  presvunptively  low  rates  rather 
than  requiring  negotiation  of  new  rates. 
Furthermore,  we  conclude  that  it  would 
not  be  in  the  public  interest  to  penalize 
schools  and  libraries  in  states  that  have 
aggressively  embraced  educational 
technologies  and  have  signed  long-term 
contracts  for  service  by  refusing  to  allow 
them  to  apply  discounts  to  their  pre- 
existing contract  rates. 

340.  Interstate  and  Intrastate  Discounts 

We  conciir  with  the  Joint  Board's 
recommendation  that  we  exercise  our 
authority  to  provide  federal  universal 
service  support  to  fund  intrastate 
discounts.  We  also  agree  with  the  Joint 
Board's  recommendation  that  we  adopt 
rules  providing  federal  funding  for 
discoiuits  for  eligible  schools  and 
libraries  on  both  interstate  and  intrastate 
sendees  to  the  levels  discussed  above 
and  that  we  require  states  to  establish 
intrastate  discounts  at  least  equal  to  the 


32910         Federal  Register  /  Vol.  62.  No.  116  /  Tuesday.  June  17.  1997  /  Rules  and  Regulations 


discounts  on  interstate  services  as  a 
condition  of  federal  universal  service 
support  for  schools  and  libraries  in  that 
state.  While  section  254(h)(1)(B)  permits 
the  states  to  determine  the  level  of 
discount  available  to  eligible  schools 
and  libraries  with  respect  to  intrastate 
services,  the  Act  does  nothing  to 
prohibit  the  Commission  from  offering 
to  fund  intrastate  discounts  or 
conditioning  that  funding  on  action  the 
Commission  finds  to  be  necessary  to 
achieve  the  goal  that  the  Snowe- 
Rockefeller-Exon-Kerrey  amendment 
sought  to  accomplish  under  this  section. 

341.  We  agree  that  section 
254(h)(1)(B)  creates  a  partnership, 
insofar  as  that  section  permits  a  state 
that  wants  to  provide  greater  discounts 
or  discounts  for  additional  services  for 
schools  to  do  so.  We  note  that  states 
retain  full  discretion  to  require 
providers  to  set  pre-discount  prices  for 
intrastate  services  even  lower  than  the 
market  might  produce  and  to  provide 
the  support  required,  if  any,  from 
intrastate  support  obligations.  We 
would  find  such  an  arrangement 
consistent  with  section  254(f)'s  directive 
that  "[a]  State  may  adopt  regulations  not 
inconsistent  with  the  Commission's 
rules  to  preserve  and  advance  universal 
service."  Furthermore,  we  conciu  with 
the  Joint  Board  that  it  would  also  be 
permissible  for  states  to  choose  not  to 
supplement  the  federal  program  and 
thus  prohibit  their  schools  and  libraries 
from  purchasing  services  at  special 
state-supported  rates  if  the  schools  and 
libraries  intend  to  secure  federal- 
supported  discounts.  Finally,  we  note 
that,  if  a  state  wishes  to  provide  an 
intrastate  discount  mechanism  that  is 
less  than  the  federal  discount,  it  may 
seek  a  waiver  of  the  requirement  that  it 
match  the  federal  discount  levels, 
although  we  would  only  expect  to  grant 
such  waivers  on  a  temporary  basis  and 
only  for  states  with  unusually 
compelling  cases. 

342.  Eligibility 

The  Joint  Board  concluded  that,  to  be 
eligible  for  universal  service  supp>ort.  a 
school  must  meet  the  statutory 
definition  of  an  elementary  or  secondary 
school  found  in  the  Elementary  and 
Secondary  Education  Act  of  1965.  must 
not  operate  as  a  for-profit  business,  and 
must  not  have  an  endowment  exceeding 
$50  million.  We  agree  and  conclude  that 
all  schools  that  fall  within  the  definition 
contained  in  the  Elementary  and 
Secondary  Education  Act  of  1965  and 
meet  the  criteria  of  section  254(h), 
whether  public  or  private,  will  be 
eligible  for  universal  service  support. 
Illinois  Board  of  Education  and 
Community  Colleges  ask  that  we  expand 


the  definition  of  schools  to  include 
entities  that  educate  elementary  and 
secondary  school  aged  students,  and 
APTS  asks  that  we  permit  discounts  for 
educational  television  station  licensees 
as  a  way  to  support  distance  learning. 
We  find,  however,  consistent  with  the 
Joint  Board  and  with  SBC's  observation, 
that  section  254(h)(5)(A)  does  not  grant 
us  discretion  to  expand  the  statutory 
definition  of  schools. 

343.  Section  254(h)(5)  does  not 
include  an  explicit  definition  of 
libraries  eligible  for  support.  Rather,  in 
section  254(h)(4)'s  eligibility  criteria. 
Congress  cited  LSCA.  The  Joint  Board, 
therefore,  used  the  definition  of  library 
found  in  Title  III  of  the  LSCA.  In  late 
1996.  however,  Congress  amended 
section  254(h)(4)  to  replace  citation  to 
the  LSCA  with  a  citation  to  the  newly 
enacted  LSTA.  In  light  of  this 
amendment  to  section  254(h)(4).  we  find 
it  necessary  to  look  anew  at  the 
definitions  of  library  and  library 
consortium  and  adopt  definitions  that 
are  consistent  with  the  directives  of 
section  254(h). 

344.  LSTA  defines  a  library  more 
broadly  than  did  the  former  LSCA  and 
includes,  for  example,  academic 
libraries  and  libraries  of  primary  and 
secondary  schools.  If,  for  piuposes  of 
determining  entities  eligible  for 
universal  service  support,  we  were  to 
adopt  a  definition  that  includes 
academic  libraries,  we  are  concerned 
that  the  congressional  intent  to  limit  the 
availability  of  discounts  under  section 
254(h)  could  be  frustrated.  Specifically, 
in  section  254(h)(5),  Congress  limited 
eligibility  for  support  to  elementary  and 
secondary  schools  that  meet  certain 
criteria,  choosing  to  target  support  to 
K-12  schools  rather  than  attempting  to 
cover  the  broader  set  of  institutions  of 
higher  learning.  If  we  were  to  adopt  the 
new  expansive  definition  of  library, 
institutions  of  higher  learning  could 
assert  that  their  libraries,  and  thus 
effectively  their  entire  institutions,  were 
eligible  for  support. 

345.  We.  therefore,  adopt  the  LSTA 
definition  of  library  for  purposes  of 
section  254(h),  but  we  conclude  that  a 
library's  eligibility  for  universal  service 
funding  will  depend  on  its  funding  as 
an  independent  entity.  That  is,  because 
institutions  of  higher  education  are  not 
eligible  for  universal  service  support,  an 
academic  library  will  be  eligible  only  if 
its  funding  is  independent  of  the 
funding  of  any  institution  of  higher 
education.  By  "independent,"  we  mean 
that  the  budget  of  the  library  is 
completely  separate  from  any  institution 
of  learning.  This  independence 
requirement  is  consistent  with  both 
congressional  intent  and  the  expectation 


of  the  Joint  Board  that  universal  service 
support  would  flow  to  an  institution  of 
learning  only  if  it  is  an  elementary  or 
secondary  school.  Similarly,  because 
elementary  and  secondary  schools  with 
endowments  exceeding  $50  million  are 
not  eligible  for  universal  service 
support,  a  library  connected  to  such  a 
school  will  be  eligible  only  if  it  is 
funded  independently  from  the  school. 

346.  We  adopt  the  independent 
library  requirement  because  we  are  also 
concerned  that,  in  some  instances  where 
a  library  is  attached,  for  funding 
purposes,  to  an  otherwise  eligible 
school,  the  library  could  attempt  to 
receive  support  twice,  first  as  part  of  the 
school  and  second  as  an  independent 
entity.  We  find  that  the  independence 
requirement  will  ensure  that  an 
elementary  or  secondary  school  library 
cannot  collect  universal  service  support 
twice  for  the  same  services. 

347.  When  Congress  amended  section 
254(h)(4)  in  late  1996.  it  added  the  term 
"library  consortium"  to  the  entities 
potentially  eligible  for  universal  service 
support.  We  adopt  the  definition  of 
library  consortium  as  it  is  defined  in 
LSTA,  with  one  modification.  We 
eliminate  "international  cooperative 
association  of  library  entities"  from  our 
definition  of  library  consortia  eligible 
for  universal  service  support  because  we 
conclude  that  this  modified  definition  is 
consistent  with  the  directives  of  section 
254(h). 

348.  We  conclude  that  community 
college  libraries  are  eligible  for  support 
only  if  they  meet  the  definition  above 
and  other  requirements  of  section 
254(h).  We  agree  that  all  eligible  schools 
and  libraries  should  be  permitted  to 
enter  into  consortia  with  other  schools 
and  libraries. 

349.  The  Joint  Board  concluded  that 
entities  not  explicitly  eligible  for 
support  should  not  be  permitted  to  gain 
eligibility  for  discounts  by  participating 
in  consortia  with  those  who  are  eligible, 
even  if  the  former  seek  to  further 
educational  objectives  for  students  who 
attend  eligible  schools.  We  agree  with, 
and  therefore  adopt,  this  Joint  Board 
recommendation.  Nevertheless,  we  look 
to  ineligible  schools  and  libraries  to 
assume  leadership  roles  in  network 
planning  and  implementation  for 
educational  purposes.  Although  we 
conclude  that  Congress  did  not  intend 
that  we  finance  the  costs  of  network 
plaiming  by  ineligible  schools  and 
libraries  through  universal  service 
support  mechanisms,  we  encourage 
universities  and  other  repositories  of 
information  to  make  their  online 
facilities  available  to  other  schools  and 
libraries.  We  note  that  eligible  schools 
and  libraries  will  be  eligible-for 
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discounts  on  any  dedicated  lines  they 
purchase  to  connect  themselves  to  c^tl 
catalogues  or  databases  of  scientific  or 
other  educational  data  maintained  by 
colleges  or  universities,  databases  of 
research  materials  maintained  by 
religious  institutions,  and  any  art  or 
related  materials  maintained  by  private 
museum  archives.  Connections  between 
eligible  and  ineligible  institutions  can 
be  purchased  by  an  eligible  institution 
subject  to  the  discount  as  long  as  the 
connection  is  used  for  the  educational 
purposes  of  tne  eligible  institution. 

350.  While  those  consortium 
participants  ineligible  for  support 

wov  Id  pay  the  lower  pre-discount  prices 
negotiated  by  the  consortium,  only 
eligible  schools  and  libraries  would 
receive  the  added  benefit  of  universal 
service  discoimt  mechanisms.  Those 
portions  of  the  bill  representing  charges 
for  services  purchased  by  or  on  behalf 
of  and  used  by  an  eligible  school,  school 
district,  library,  or  library  consortia  for 
educational  purposes  would  be  reduced 
further  by  the  discount  percentage  to 
which  the  school  or  library  using  the 
services  was  entitled  under  section 
254(h).  The  service  provider  would 
collect  that  discount  amount  from 
universal  service  support  mechanisms. 
The  prices  for  services  that  were  not 
actually  used  by  eligible  entities  for 
educational  purposes  would  not  be 
reduced  below  the  contract  price. 

351.  Finally,  several  commenters  ask 
that  universal  service  support  be 
targeted  to  schools  and  libraries  serving 
individuals  with  disabilities.  We 
acknowledge  the  barriers  faced  by 
individuals  with  disabilities  in 
accessing  telecommunications,  and  we 
note  that  individuals  with  disabilities 
attending  eligible  schools  and  using  the 
resources  of  eligible  libraries  will 
beneBt  from  universal  service  support 
mechanisms  to  the  extent  that  those 
institutions  qualify  for  universal  service 
support.  We  agree  with  the  Joint  Board, 
however,  that  the  specific  barriers  £aced 
by  individuals  with  disabilities  in 
accessing  telecommunications  are  best 
addressed  in  the  proceeding  to 
implement  section  255  of  the  Act 

352.  Resale 

Section  254(h)(3)  bars  entities  that 
obtain  discoimts  from  reselling  the 
discoimted  services.  We  concur  with  the 
Joint  Board's  recommendation  that  we 
not  interpret  the  section  254(h)(3]  bar  to 
apply  only  to  resale  for  profit.  We  agree 
with  the  Joint  Board's  recommendation 
that  we  interpret  section  254(h)(3)  to 
restrict  any  resale  whatsoever  of 
services  purchased  pursuant  to  a  section 
254  discount  to  entities  that  are  not 
eligible  for  support. 


353.  We  agree,  however,  that  the 
section  254(h)(3)  prohibition  on  resale 
does  not  prohibit  an  eligible  entity  from 
charging  fees  for  any  services  that 
schools  or  libraries  purchase  that  are  not 
subject  to  a  universal  service  discount. 
Thus,  an  eligible  school  or  library  may 
assess  computer  lab  fees  to  help  defray 
the  cost  of  computers  or  training  fees  to 
help  cover  the  cost  of  training  because 
these  purchases  are  not  subsidized  by 
the  vmiversal  service  support 
mechanisms.  We  also  observe  that,  if 
eligible  schools,  libraries,  or  consortia 
amend  their  approved  service  contracts 
to  permit  another  eligible  school  or 
library  to  share  the  services  for  which 
they  have  already  contracted,  it  would 
not  constitute  prohibited  resale,  as  long 
as  the  services  used  are  only  discoimted 
by  the  amount  to  which  the  eligible 
entity  actually  using  the  services  is 
entitled. 

354.  We  concur  with  the  Joint  Board's 
conclusion  that,  despite  the  difficulties 
of  allocating  costs  and  preventing 
abuses,  the  benefits  of  permitting 
schools  and  libraries  to  join  in  consortia 
with  other  customers,  as  discussed 
above,  outweigh  the  danger  that  such 
aggregations  will  lead  to  significant 
abuse  of  the  prohibition  against  resale. 
The  Joint  Board  reached  this  conclusion 
based  on  three  findings,  and  we  concur 
with  each  of  them.  First,  the  Joint  Board 
found  that  the  only  way  to  avoid  any 
possible  misallocations  by  eligible 
schools  and  libraries  would  be  to  limit 
severely  all  consortia,  even  among 
eligible  schools  and  libraries,  because  it 
is  possible  that  consortia  including 
schools  and  libraries  eligible  for  varying 
discounts  could  allocate  costs  in  a  way 
that  does  not  precisely  reflect  each 
school's  or  library's  designated  discount 
level.  We  agree  with  the  Joint  Board's 
conclusion  that  severely  limiting 
consortia  would  not  be  in  the  public 
interest  because  it  would  serve  to 
impede  schools  and  libraries  frx>m 
becoming  attractive  customers  or  from 
benefiting  from  efficiencies,  such  as 
those  seciu^  by  state  network^ 
Second,  illegal  resale,  whereby  eligible 
schools  and  libraries  use  their  discounts 
to  reduce  the  prices  paid  by  ineligible 
entities,  can  be  substantially  detecrred  by 
a  rule  requiring  providers  to  keep  and 
retain  careful  records  of  how  they  have 
allocated  the  costs  of  shared  facilities  in 
order  to  charge  eligible  schools  and 
libraries  the  appropriate  amounts.  These 
records  should  be  maintained  on  some 
reasonable  basis,  either  established  by 
the  Commission  or  the  administrator, 
and  should  be  available  for  public 
inspection.  We  concur  with  the  Joint 
Board's  conclusion  that  reasonable 


approximations  of  cost  allocations 
should  be  sufficient  to  deter  significant 
abuse.  Third,  we  share  the  Joint  Board's 
expectation  that  the  growing  bandwidth 
requirements  of  schools  and  libraries 
will  make  it  unfikely  that  other 
consortia  members  will  be  able  to  rely 
on  using  more  than  their  paid  share  of 
the  use  of  a  facility.  This  will  make 
fi^udulent  use  of  services  less  likely  to 
occur.  We  also  agree  with  the  Joint 
Board's  recommendation  that  state 
conunissions  should  undertake 
measures  to  enable  consortia  of  eligible 
and  ineligible  public  sector  entities  to 
aggregate  their  purchases  of 
telecommunications  services  and  other 
services  being  supported  through  the 
discount  mechanism,  in  accordance 
with  the  requirements  set  forth  in 
section  254(h). 

355.  Bona  Fide  Request  for  Educational 
Purposes 

Section  254(h)(1)(B)  limits  discounts 
to  services  provided  in  response  to  bona 
fide  requests  made  for  services  to  be 
used  for  educational  purposes.  We 
concur  with  the  Joint  Board's  finding 
that  Congress  intended  to  require 
accountability  on  the  pari  of  schools 
and  libraries  and,  therefore,  we  concur 
with  the  Joint  Board's  recommendation 
and  the  position  of  most  commenters 
that  eligible  schools  and  libraries  be 
required  to:  (1)  Conduct  internal 
assessments  of  the  components 
necessary  to  use  effectively  the 
discounted  services  they  order;  (2) 
submit  a  complete  description  of 
sovices  they  seek  so  that  it  may  be 
posted  for  competing  providers  to 
evaluate;  and  (3)  certify  to  certain 
criteria  under  penalty  of  perjury. 

356.  Because  we  find  tnat  the  needs 
of  educational  institutions  are  complex 
and  substantially  different  from  the 
needs  of  othm  entities  eligible  for 
universal  service  support  pursuant  to 
this  Order,  we  will  require  the 
administrator,  after  receiving 
recommendations  submitted  by  the 
Department  of  Education,  to  select  a 
subcontractor  to  manage  exclusively  the 
application  process  for  eligible  schools 
and  libraries,  including  dissemination 
and  review  of  applications  for  service 
and  maintenance  of  the  website  on 
which  applications  for  service  will  be 
posted  for  competitive  bidding  by 
carriers.  The  important  criteria  in 
recommending  eligible  subcontractors 
are:  Familiarity  with  the 
telecommunications  and  technology      * 
needs  of  educational  institutions  and 
libraries;  low  administrative  costs;  and 
familiarity  with  the  procurement 
processes  of  the  states  and  school 
districts.  Moreover,  we  virill  consult 
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with  the  Department  of  Education  in 
designing  the  applications  for  this 
process.  We  will  require  those 
applications  to  include,  at  a  minimum, 
certain  information  and  certifications. 

357.  First,  we  will  reqilire 
applications  to  include  a  technology 
inventory/assessment.  We  expect  that, 
before  placing  an  order  for 
telecommunications  or  information 
services,  the  person  authorized  to  make 
the  purchase  for  a  school  or  library 
would  need  to  review  what 
teleconununications-related  facilities 
the  school  or  library  already  has  or 
plans  to  acquire.  In  this  regard, 
applicants  must  at  a  minimum  provide 
the  following  information,  to  the  extent 
applicable  to  the  services  requested: 

U)  The  computer  equipment  currently 
available  or  budgeted  for  purchase  for 
the  current,  next,  or  other  future 
academic  years,  as  well  as  whether  the 
computers  have  modems  and,  if  so, 
what  speed  modems; 

(2)  Tne  internal  connections,  if  any, 
that  the  school  or  library  already  has  in 
place  or  has  budgeted  to  install  in  the 
current,  next,  or  future  academic  years, 
or  any  specific  plans  relating  to 
voluntary  installation  of  internal 
connections; 

(3)  The  computer  software  necessary 
to  conununicate  with  other  computers 
over  an  internal  network  and  over  the 
public  telecommunications  network 
currently  available  or  budgeted  for 
purchase  for  the  current,  next,  or  futiire 
academic  years; 

(4)  The  experience  of  and  training 
received  by  the  relevant  staff  in  the  use 
of  the  equipment  to  be  connected  to  the 
telecommunications  network  and 
training  programs  for  which  funds  are 
committed  for  the  current,  next,  or 
future  academic  years; 

(5)  Existing  or  budgeted  maintenance 
contracts  to  maintain  computers;  and 

(6)  The  capacity  of  the  school's  or 
library's  electrical  system  to  handle 
simultaneous  uses. 

358.  In  addition,  schools  and  libraries 
must  prepare  specific  plans  for  using 
these  technologies,  both  over  the  near 
term  and  into  the  future,  and  how  they 
plan  to  integrate  the  use  of  these 
technologies  into  their  curriculum. 
Therefore,  we  concur  with  the  Joint 
Board's  finding  that  it  would  not  be 
unduly  burdensome  to  require  eligible 
schools  and  libraries  to  "do  their 
homework"  in  terms  of  preparing  these 
plans. 

359.  To  ensure  that  these  technology 
plans  are  based  on  the  reasonable  needs 
and  resources  of  the  applicant  and  are 
consistent  with  the  goals  of  the  program, 
we  will  also  require  independent 
approval  of  em  applicant's  technology 


plan,  ideally  by  a  state  agency  that 
regulates  schools  or  libraries.  We 
understand  that  many  states  have 
already  undertaken  state  technology 
initiatives,  and  we  expect  that  more  will 
do  so  and  will  be  able  to  certify  the 
technology  plans  of  schools  and 
libraries  in  their  states.  Furthermore, 
plans  that  have  been  approved  for  other 
purposes,  e.g.,  for  participation  in 
federal  or  state  programs  such  as  "Goals 
2000"  and  the  Technology  Literacy 
Challenge,  will  be  accepted  without 
need  for  further  independent  approval. 
With  regard  to  schools  and  libraries 
with  new  or  otherwise  approved  plans, 
we  will  receive  guidance  from  the 
Department  of  Education  and  the 
Institute  for  Museum  and  Library 
Services  as  to  alternative  approval 
measures.  As  noted  below,  we  will  also 
require  schools  and  libraries  to  certify 
that  they  have  funds  committed  for  the 
current  funding  year  to  meet  their 
financial  obligations  set  out  in  their 
technology  plans. 

360.  Second,  we  will  require  the 
application  to  describe  the  services  that 
the  schools  and  libraries  seek  to 
purchase  in  sufficient  detail  to  enable 
potential  providers  to  formulate  bids. 
Since  we  agree  with  the  Joint  Board's 
conclusion  that  Congress  intended 
schools  and  libraries  to  avail  themselves 
of  the  growing  competitive  marketplace 
for  telecommunications  and  information 
services,  as  discussed  above,  we  concur 
with  the  Joint  Board's  recommendation 
that  schools  and  libraries  be  required  to 
obtain  services  through  the  use  of 
competitive  bidding.  Once  the 
subcontractor  selected  by  the 
administrator  receives  an  application 
and  finds  it  complete,  the  subcontractor 
will  post  the  application,  including  the 
description  of  the  services  sought  on  a 
website  for  all  potential  competing 
service  providers  to  review  and  submit 
bids  in  response,  as  if  they  were 
requests  for  proposals  (RFPs).  Moreover, 
while  schools  and  libraries  may  submit 
formal  and  detailed  RFPs  to  be  posted, 
particulady  if  that  is  required  or  most 
consistent  with  their  own  state  or  local 
acquisition  requirements,  we  will  also 
permit  them  to  submit  less  formal 
descriptions  of  services,  provided 
sufficient  detail  is  included  to  allow 
providers  to  reasonably  evaluate  the 
requests  and  submit  bids.  As  the  Joint 
Board  recognized,  many  schools  and 
libraries  are  already  required  by  their 
local  government  or  governing  body  to 
prepare  detailed  descriptions  of  any 
purchase  they  make  above  a  specified 
dollar  amount,  and  they  may  be  able  to 
use  those  descriptions  for  this  purpose 
as  well.  We  emphasize,  however,  that 


the  submission  of  a  request  for  posting 
is  in  no  way  intended  as  a  substitute  for 
state,  local,  or  other  procurement 
processes. 

361.  We  will  also  require  that 
applications  posted  on  the  website  by 
the  administrator's  subcontractor 
present  schools'  and  libraries' 
descriptions  of  services  in  a  way  that 
will  enable  providers  to  search  among 
potential  customers  by  zip  code, 
number  of  students  (schools)  or  patrons 
(libraries),  number  of  buildings,  and 
other  data  that  the  administrator  will 
receive  in  the  applications.  We  believe 
that  this  procedure  should  enable  even 
potential  service  providers  without 
direct  access  to  the  website  to  rely  on 
others  to  conduct  searches  for  them.  We 
also  note  that  schools  will  submit  the 
percentage  of  their  students  eligible  for 
the  national  school  lunch  program  and 
libraries  will  submit  the  percentage  of 
students  eligible  for  the  national  school 
lunch  program  in  the  school  districts  in 
which  they  are  located  to  the 
administrator's  subcontractor,  in  order 
to  enable  the  administrator  to  calculate 
the  amount  of  the  applicable  discount. 
This  information  will  also  be  posted  by 
the  administrator  on  the  website  to  help 
providers  bidding  on  services  to 
calculate  the  applicable  discounts. 

362.  Third,  we  concur  with  the  Joint 
Board's  reconunendation  that  the 
request  for  services  submitted  to  the 
Administrator's  subcontractor  shall  be 
signed  by  the  person  authorized  to  order 
telecommunications  and  other 
supported  services  for  the  school  or 
library,  who  will  certify  the  following 
imder  oath: 

(1)  The  school  or  library  is  an  eligible 
entity  under  sections  254(h)(4)  and 
254(h)(5)  and  the  rules  adopted  herein; 

(2)  The  services  requested  will  be 
used  solely  for  educational  purposes; 

(3)  The  services  will  not  be  sold, 
resold,  or  transferred  in  consideration 
for  money  or  any  other  thing  of  value; 

(4)  If  the  services  are  being  purchased 
as  part  of  an  aggregated  purchase  with 
other  entities,  the  identities  of  all  co- 
purchasers  and  the  services  or  portion 
of  the  services  being  purchased  by  the 
school  or  library; 

(5)  All  of  the  necessary  funding  in  the 
current  funding  year  has  been  budgeted 
and  will  have  been  approved  to  pay  for 
the  "non-discount"  portion  of  requested 
connections  and  services  as  well  as  any 
necessary  hardware,  software,  and  to 
undertake  the  necessary  staff  training 
required  in  time  to  use  the  services 
effectively;  and 

(6)  They  have  complied,  and  will 
continue  to  comply,  with  all  applicable 
state  and  local  procurement  processes. 
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363.  We  conclude  that,  to  permit  all 
interested  parties  to  respoad  to  those 
posted  requests,  schools,  libraries,  and 
consortia  including  such  entities  should 
be  required  to  wait  fovu  weeks  after  a 
description  of  the  services  they  seek  has 
been  posted  on  the  school  and  library 
website,  before  they  sign  any  binding 
contracts  for  discounted  services.  Once 
they  have  signed  a  contract  for 
discounted  services,  the  school,  library, 
or  consortium  including  such  entities 
shall  send  a  copy  of  that  contract  to  the 
administrator's  subcontractor  with  an 
estimate  of  the  funds  that  it  expects  to 
need  for  the  cinrent  funding  year  as 
well  what  it  estimates  it  will  request  for 
the  following  funding  year.  Assiuning 
that  there  are  sufficient  funds  remaining 
to  be  committed,  the  subcontractor  shall 
conunit  the  necessary  funds  for  the 
future  use  of  the  particular  requestor 
and  notify  the  requestor  that  its  funding 
has  been  approved. 

364.  Once  the  school,  library,  or 
consortium  including  such  entities  has 
received  approval  of  its  purchase  order, 
it  may  notify  the  provider  to  begin 
service,  and  once  the  former  has 
received  service  from  the  provider  it 
must  notify  the  administrator  to  approve 
the  flow  of  universal  service  support 
funds  to  the  provider. 

365.  Auditing 

We  agree  with  the  Joint  Board 
recommendation  that  schools  and 
libraries,  as  well  as  carriers,  be  required 
to  maintain  appropriate  records 
necessary  to  assist  in  future  audits.  We 
share  the  Joint  Board's  expectation  that 
schools  and  libraries  will  be  able  to 
produce  such  records  at  the  request  of 
any  auditor  appointed  by  a  state 
education  department,  the  fund 
administrator,  or  any  other  state  or 
federal  agency  with  jurisdiction  that 
might,  for  example,  suspect  fraud  or 
other  illegal  conduct,  or  merely  be 
conducting  a  routine,  random  audit.  We 
also  agree  with  the  Joint  Board's 
recommendation  and  Vanguard's 
comments  that  eligibility  for  support  be 
conditioned  on  schools'  and  libraries' 
consent  to  cooperate  in  future  random 
compliance  audits  to  ensiu«  that  the 
services  are  being  used  appropriately. 
The  Commission,  in  consultation  with 
the  Department  of  Educadon,  will 
engage  and  direct  an  independent 
auditor  to  conduct  such  random  audits 
of  schools  and  libraries  as  may  be 
necessary.  Such  information  will  permit 
the  Commission  to  determine  whether 
universal  service  support  policies 
require  adjustment. 


366.  Annual  Carrier  Notification 
Requirement 

We  agree  with  the  Joint  Board's 
reconunendation  and  decline  to  impose 
a  requirement  that  carriers  annually 
notify  schools  and  libraries  about  the 
availability  of  discoimted  services.  As 
the  Joint  Board  noted,  many  national 
representatives  of  school  and  library 
groups  are  participating  in  this 
proceeding,  and  we  believe  that  these 
associations  will  inform  their  members 
of  the  opportunity  to  secure  discounted 
telecommunications  and  other  covered 
services  under  this  program.  We 
encourage  these  groups  to  notify  their 
members  of  the  universal  service 
programs  through  trade  publications, 
websites,  and  conventions.  While  we 
concur  with  the  Joint  Board  and  decline 
to  require  provider  notification  to 
schools  and  libraries,  we  encourage 
service  providers  to  notify  each  school 
and  library  association  and  state 
department  of  education  in  the  states 
they  serve  of  the  availability  of 
discounted  services  annually. 

367.  Separate  Funding  Mechanisms 

We  concur  with  the  Joint  Board's 
recommendation  that  the  universal 
service  administrator  distribute  support 
for  schools  and  libraries  from  the  same 
source  of  revenues  used  to  support  other 
universal  service  purposes  under 
section  254  because  we  agree  with  the 
Joint  Board's  conclusion  that 
establishing  separate  funds  would  yield 
minimal,  if  any,  improvement  in 
accoimtability,  while  imposing 
unnecessary  administrative  costs.  We 
share  the  concern  that  we  must  ensure 
proper  accountability  for  and  targeting 
of  the  funds  for  schools  and  libraries. 
We  agree  that  this  goal  is  achievable  if 
the  fund  administrator  maintains 
separate  accounting  categories. 

368.  Offset  versus  Reimbursement 

Section  254(h)(l)(B]  requires  that  a 
teleconununications  carrier  providing 
services  to  schools  and  libraries  shall 
either  apply  the  amount  of  the  discount 
afforded  to  schools  and  libraries  as  an 
offset  to  its  universal  service 
contribution  obligations  or  shall  be 
reimbiused  for  that  amount  from 
universal  service  support  mechanisms. 
We  agree  that  section  254(h)(1)(B) 
requires  that  service  providers  be 
permitted  to  choose  either 
reimbursement  or  oSset.  For  piuposes  of 
administrative  ease,  we  conclude  that 
service  providers,  rather  than  schools 
and  libraries,  should  seek  compensation 
from  the  universal  service 
administrator.  Many 
telecommunications  carriers  wiU 


already  be  receiving  funds  firom  the 
administrator  for  existing  high  cost  and 
low-income  support,  and  the 
administrator  would  often  be  dealing 
with  the  same  entities  for  the  schools 
and  libraries  program.  To  require 
schools  and  libraries  to  seek  direct 
reimbursement  would  also  burden  the 
administrator  because  of  the  large 
number  of  new  entities  that  would  be 
receiving  funds. 

369.  Access  to  Advanced 
Telecommunications  and  Information 
Services 

As  discussed  above,  we  concur  with 
the  Joint  Board's  reconunendation  thdt 
we  provide  universal  service  support  to 
eligible  schools  and  libraries  for 
telecommunications  services,  Internet 
access,  and  internal  connections.  We 
have,  however,  relied  on  sections 
254(c)(3)  and  254(h)(1)(B),  rather  than 
section  254(h)(2)(A)  as  proposed  by  the 
Joint  Board,  because  we  believe  the 
former  are  the  more  pertinent  section.  In 
addition  to  the  support  for  such  services 
provided  by  telecommiuiications 
carriers  under  sections  254  (c)(3)  and 
(h)(1)(B),  discussed  in  section  X.B.2.b. 
and  X.B.2.C.  of  the  Order,  we  also  agree 
with  the  Joint  Board's  recommendation 
to  provide  discounts  for  Internet  access 
and  internal  connections  provided  by 
non-telecommunications  carriers,  which 
we  do  under  the  authority  of  sections 
254(h)(2)(A)  and  4(i). 

370.  Many  companies  that  are  not 
themselves  telecommunications  carriers 
will  be  eligible  to  provide  supported 
non-telecommunications  services  to 
eligible  schools  and  libraries  at  a 
discount  pursuant  to  section  254(h)(1) 
because  they  have  subsidiaries  or 
affiliates  owned  or  controlled  by  them 
that  are  telecommunications  carriers.  In 
addition,  to  take  advantage  of  the 
discounts  provided  by  section  254(h)(1), 
non-telecommunications  carriers  can 
bid  with  telecommunications  carriers 
through  joint  ventures,  p>artnerships,  or 
other  busLaess  arrangements.  They  also 
have  the  option  of  establishing 
subsidiaries  or  affiliates  owned  or 
controlled  by  them  that  are 
telecommunications  carriers,  even  if  the 
scope  of  their  telecommimications 
service  activities  is  birly  limited.  Given 
the  ways  in  which  non- 
telecommunications  carriers  can  be 
reimbursed  for  providing  discounts  to 
eligible  schools  and  libraries  under 
section  254(h)(1),  we  conclude  that  it 
would  create  an  artiBcial  distinction  to 
exclude  those  non-teleconununications 
carriers  that  do  not  have 
telecommunications  carrier  subsidiaries 
or  affiliates  owned  or  controlled  by 
them,  that  choose  not  to  create  them,  or 


that  do  not  bid  together  with 
telecommunications  carriers. 
Accordingly,  pursuant  to  authority  in 
sections  254(h)(2)(A)  and  4(i)  of  the  Act. 
non-telecommunications  carriers  will  be 
eligible  to  provide  the  supported  non- 
telecommunications  services  to  schools 
and  libraries  at  a  discount. 

371.  Section  254(h)(2),  in  conjunction 
with  section  4(i),  authorizes  the 
Commission  to  establish  discounts  and 
funding  mechanisms  for  advanced 
services  provided  by  non- 
telecommunications  carriers,  in 
addition  to  the  funding  mechanisms  for 
telecommunications  carriers  created 
pursuant  to  sections  254(c)(3)  and 
254(h)(1)(B).  The  language  of  section 
254(h)(2)  grants  the  Commission  broad 
authority  to  enhance  access  to  advanced 
telecommunications  and  information 
services,  constrained  only  by  the 
concepts  of  competitive  neutrality, 
technical  feasibility,  and  economical 
reasonableness.  Thus,  discounts  and 
funding  mechanisms  that  are 
competitively  neutral,  technically 
feasible,  and  economically  reasonable 
that  enhance  access  to  advanced 
telecommunications  and  information 
services  fall  within  the  broad  authority 
of  section  254(h)(2). 

372.  Furthermore,  unlike  sections 
254(h)(1)  (A)  and  (B),  section 
254(h)(2)(A)  does  not  limit  support  to 
telecommunications  carriers.  Rather, 
section  254(h)(2)(A)  supplements  the 
discounts  to  telecommunications 
carriers  established  by  section  254(h)(1) 
by  expressly  granting  the  Commission 
the  authority  and  directing  the 
Commission  to  "establish  competitively 
neutral  rules  *   *   *  to  enhance,  to  the 
extent  technically  feasible  and 
economically  reasonable,  access  to 
advanced  telecommunications  and 
information  services  for  all  public  and 
non-profit  elementary  and  secondary 
school  classrooms  •   *   •  and  libraries." 
This  language  is  notably  broader  than 
the  other  provisions  of  section  254, 
including  section  254(h)  (1)(A)  and 
(1)(B)  and.  unlike  these  other  sections, 
does  not  include  the  phrase 
"telecommunications  carriers."  Thus, 
contrary  to  arguments  raised  by  many 
ILECs,  we  conclude  that  section  254(e). 
which  provides  that  "only  an  eligible 
telecommunications  carrier  designated 
under  section  214(e)  shall  be  eligible  to 
receive  specific  (flederal  universal 
service  support,"  is  inapplicable  to 
section  254(h)(2). 

373.  In  this  regard,  section  254(e) 
limits  the  provision  of  federal  universal 
service  support  to  eligible 
telecommunications  carriers  designated 
under  section  214(e).  Section  214(e) 
requires  "eligible  telecommunications 


carriers"  to  "offer  the  services  that  are 
supported  by  (flederal  universal  service 
support  mechanisms  under  section 
254(c)."  With  respect  to  schools  and 
libraries,  the  discount  mechanism  for 
those  services  designated  for  support 
under  section  254(c)  (specifically  (c)(3)), 
is  established  by  section  254(h)(1)(B). 
This  statutory  interrelationship 
demonstrates  that  the  limitation  set 
forth  in  section  254(e)  pertains  only  to 
section  254(c)  services,  which,  with 
respect  to  schools  and  libraries,  is  only 
relevant  to  section  254(h)(1)(B).  This 
interpretation  is  further  bolstered  by  the 
specific  language  set  forth  in  section 
254(h)(l){B)(ii),  which  is  an  express 
exemption  from  the  section  254(e) 
requirement  for  certain 
telecommunications  carriers  (i.e.,  those 
that  are  not  "eligible"  under  section 
214(e)).  No  such  exemption  language 
was  required  for  section  254(h)(2)(A) 
because  section  254(e)  does  not  apply  to 
that  section. 

374.  We  thus  find  that  section 
254(h)(2).  in  conjunction  with  section 
4(i),  permits  us  to  empower  schools  and 
libraries  to  take  the  fullest  advantage  of 
competition  to  select  the  most  cost- 
effective  provider  of  Internet  access  and 
internal  connections,  in  addition  to 
telecommunications  services,  and 
allows  us  not  to  require  schools  and 
libraries  to  procure  these  supported 
services  only  as  a  bundled  package  with 
telecommunications  services.  This 
approach  is  consistent  with  the 
requirement  in  section  254(h)(2)  that  the 
rules  established  under  it  be 
"competitively  neutral."  as  well  as  by 
the  principle  of  competitive  neutrality 
that  we  have  concluded  should  be 
among  those  overarching  principles 
shaping  our  universal  service  policies. 
The  goal  of  competitive  neutrality 
would  not  be  fully  achieved  if  the 
Commission  only  provided  support  for 
non-telecommunications  services  such 
as  Internet  access  and  internal 
connections  when  provided  by 
telecommunications  carriers.  In  that 
situation,  service  providers  not  eligible 
for  support  because  they  are  not 
telecommunications  carriers  would  be 
at  a  disadvantage  in  competing  to 
provide  these  services  to  schools  and 
libraries,  even  if  their  services  would  be 
more  cost-efficient. 

375.  We  thus  conclude  that  the  same 
non-telecommunications  services 
eligible  for  discounts  if  provided  by 
telecommunications  carriers  under 
section  254(h)(1)(B)  are  eligible  for 
discounts  if  provided  by  non- 
teleconununications  carriers  under 
section  254(h)(2)(A).  Furthermore, 
though  the  rules  called  for  by  section 
254(h)(2)(A)  are  not  required  to  mirror 


the  discount  schedule  in  section 
254(h)(1)(B),  we  have  authority  to 
"enhance  access"  in  this  manner.  Thus, 
the  requirements  that  apply  to  the 
discount  program  for  services  provided 
by  telecommunications  carriers, 
discussed  throughout  this  section,  will 
apply  to  the  discount  program  for 
services  provided  by  non- 
telecommunications  carriers,  with  one 
exception.  Non-telecommunications 
carriers  that  are  not  required  to 
contribute  to  universal  service  support 
mechanisms  will  be  entitled  only  to 
reimbursement  for  the  amount  of  the 
discount  afl^orded  to  eligible  schools  and 
libraries  under  section  254(h)(1)(B), 
whereas  telecommunications  carriers 
will  be  entitled  to  either  reimbursement 
or  an  offset  to  their  obligation  to 
contribute  to  universal  service  support 
mechanisms.  Finally,  we  conclude  that 
although  sections  254(c)(3)  and 
254(h)(1)(B)  on  the  one  hand  and 
sections  254(h)(2)(A)  and  4(i)  on  the 
other  hand  authorize  funding 
mechanisms  under  separate  statutory 
authority,  these  funds  can  and  should 
be  combined  into  a  single  fund  as  a 
matter  of  administrative  convenience. 

376.  We  recognize  that  sections  706 
and  708  include  requirements  that 
would  complement  the  goal  of 
widespread  availability  of  advanced 
telecommunications  services.  We 
concur  with  the  Joint  Board's 
conclusion,  however,  that  Congress 
contemplated  that  section  706  would  be 
the  subject  of  a  separate  rulemaking 
proceeding.  We  agree  with  the  Joint 
Board  and  decline  to  consider  section 
706  in  the  context  of  this  proceeding. 
We  agree  with  the  Joint  Board's 
recommendation  that  we  not  rely  on 
section  708  to  provide  advanced 
services  to  schools  and  libraries  within 
the  context  of  this  proceeding.  We  also 
agree  with  the  Joint  Board  and  conclude 
that  section  708  should  be  considered 
further  after  implementation  of  section 
254. 

377.  We  concur  with  the  Joint  Board's 
recommendation  and  conclude  that  we 
adopt  rules  implementing  the  schools 
and  libraries  discount  program  at  the 
start  of  the  1997-1998  school  year.  As 
discussed  above,  we  also  conclude  that 
the  funding  year  will  be  the  calendar 
year  and  that  support  will  begin  to  flow 
on  January  1. 1998. 

Health  Care  Providers 

378.  Medical  Applications  Eligible  for 
Support 

We  agree  with  those  commenters 
suggesting  that  health  care  providers 
themselves  are  best  able  to  determine 
those  medical  applications  that  should 
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be  provided  by  means  of  supported 
telecommunications  services.  We  find 
that  "public  health  services"  are  "health 
care  services"  for  purposes  of  section 
254(h),  and  as  such,  the  associated 
telecommiuiications  services  necessary 
to  provide  such  services  may  be 
supported  by  universal  service  support 
mechanisms,  consistent  with  the 
requirements  of  section  254(h).  For 
purposes  of  section  254,  we  define 
"public  health  services"  to  mean  health- 
related  services,  including  non-clinical, 
informational,  and  educational  public 
health  services,  that  local  public  health 
departments  or  agencies  are  charged 
with  performing  under  federal  and  state 
laws. 

379.  We  find  that  the  phrase 
"necessary  for  the  provision  of  health 
care  services  *   *   •  including 
instruction  relating  to  such  services" 
means  reasonably  related  to  the 
provision  of  health  care  services  or 
instruction  because  we  find  that  a  broad 
reading  of  the  phrase  is  consistent  with 
the  purpose  of  section  254(h)  which,  as 
Congress  has  stated,  is,  in  part,  "to 
ensure  that  health  care  providers  for 
rural  areas  *   *   *  have  affordable  access 
to  modem  telecommunications  services 
that  will  enable  them  to  provide 
medical  *  *  •  services  to  all  parts  of 
the  nation."  We  emphasize  that  the 
determination  of  what  "additional 
services"  should  be  eligible  for  support 
is  not  expressly  limited  by  the 
considerations  listed  in  section 
254(c)(1).  Those  considerations  are 
relevant  to  the  establishment  of  core 
universal  services  and  are  not 
determinative  of  which  "additional" 
services  should  receive  support  for 
health  care  providers  under  the 
language  of  section  254(c)(3). 

380.  Bandwidth  Limitations 

We  conclude  that,  within  the 
limitations  described  below,  universal 
service  support  mechanisms  for  health 
care  providers  should  support 
commercially  available  services  of 
bandwidths  up  to  and  including  1.544 
Mbj)s,  or  the  equivalent  transmission 
speed,  but  not  higher  speeds.  We  find 
that  the  weight  of  the  record  evidence 
demonstrates  that  higher  bandwidth 
services  are  not  presently  necessary  for 
the  "provision  of  health  care  services  in 
a  State."  We  also  find  that  the  record 
indicates  vastly  higher  costs  implicated 
in  supporting  services  that  employ 
bandwidths  higher  than  1.544  Mbps. 

381.  Services  operating  within  tne 
bandwidth  limitation  may  be  carried 
over  facilities  capable  of  carrying 
services  at  higher  bandwidths,  so  long 
as  the  provisions  for  calculating  support 
set  forth  herein  are  followed. 


Accordingly,  using  for  piuposes  of 
example  some  of  the  services  described 
by  commenters.  Frame  Relay  Service, 
Private  Line  Transport  Service,  ISDN, 
satellite  communications,  unlicensed 
spread  spectrum,  non-consumer,  point- 
to-point  services,  and  similar  services, 
when  provided  by  a 
telecommunications  carrier  at  speeds 
not  exceeding  1.544  Mbps,  and 
requested  and  certified  as  necessary  by 
an  eligible  health  care  provider,  will  be 
eligible  for  support. 

382.  Scope  of  Services  Eligible  for 
Support 

We  agree  with  and  adopt  the 
recommendation  of  the  Joint  Board, 
unchallenged  by  any  commenter,  that 
terminating  services  should  be 
supported  when  they  are  billed  to  the 
eligible  health  care  provider,  as  in  the 
case  of  wireless  telephone  air  time 
charges,  and  should  not  be  supported 
otherwise.  We  adopt  the 
reconunendation  of  the  Joint  Board  that 
we  not  support  health  care  providers' 
acquisition  of  customer  premises 
equipment  such  as  computers  and 
modems. 

383.  Like  the  Joint  Board,  we 
conclude  that  only  telecommunications 
services  should  be  designated  for 
support  under  section  254(h)(1)(A). 
Section  254(e)  states  that  only  an 
"eligible  telecommunications  carrier" 
imder  section  214(e)  may  receive 
universal  service  support.  Unlike 
section  254(h)(1)(B),  section 
254(h)(1)(A)  does  not  contain  an 
exception  to  the  eligibility  requirements 
of  section  254(e).  Therefore,  we 
conclude  that  only  eligible 
telecommunications  carriers,  as  defined 
in  section  254(e),  shall  be  eligible  to 
receive  support  for  providing  eligible 
services  to  health  care  providers  under 
section  254(h)(1)(A).  We  conclude  that 
both  eligible  telecommunications 
carriers  and  telecommunications 
carriers  that  do  not  qualify  as  eligible 
teleconununications  carriers  under 
section  254(e)  may  receive  support  for 
services  provided  to  eligible  health  care 
providers  under  section  254(h)(2).  We 
find  that  there  is  no  need  to  extend 
eligibility  beyond  telecommunications 
carriers  because  we  are  supporting  only 
telecommunications  services. 

384.  Internet  Access 

The  Joint  Board  concluded  that  the 
record  contained  insufficient 
information  about  the  costs  of  providing 
Internet  access  to  health  care  providers 
to  justify  a  recommendation  that  such 
access  be  supported.  Consistent  with  the 
Joint  Board  reconunendation,  the 
Common  Carrier  Bineau  sought 


comment  on  the  need  for  supporting 
Internet  access  for  rural  health  care 
providers.  As  discussed  in  the  schools 
and  libraries  section,  sections  254(c)(3) 
and  254(h)(1)(B)  of  the  Act  authorize  us 
to  permit  schools  and  libraries  to 
receive  the  telecommunications  and 
information  services  needed  to  use  the 
Internet  at  discounted  rates.  In  contrast, 
section  254(h)(lKA)  explicitly  limits 
supported  services  for  health  care 
providers  to  telecommunications 
services.  Accordingly,  data  links  and 
associated  services  that  meet  the 
statutory  definition  of  information 
services,  because  of  their  inclusion  of 
protocol  conversion  and  information 
storage,  are  not  eligible  for  support 
under  section  254(h)(1)(A),  as  they  are 
under  section  254(h)(2)(A).  The 
telecommunications  component  of 
access  to  an  Internet  service  provider, 
however,  provided  by  an  eligible 
telecommunications  carrier,  is  a 
telecommunications  service  eligible  for 
universal  service  support  for  health  care 
providers  under  section  254(h)(1)(A). 
That  is,  any  telecommunications  service 
within  the  prescribed  bandwidth 
limitations  used  to  obtain  access  to  an 
Internet  service  provider  is  eligible  for 
support  under  section  254(h)(1)(A). 

385.  Infrastructure  Development  and 
Upgrade 

As  a  preliminary  matter,  we  note  that 
several  commenters  characterize 
infrastructure  development  as  "network 
buildout."  As  other  commenters  note, 
however,  providing  additional  support 
for  network  buildout  or  other 
infrastructure  building  technologies 
may  not  comport  with  the  principle  of 
competitive  neutrality.  We  recognize 
that  non-Mrireline  technologies  may 
provide  the  most  cost-effective  manner 
of  providing  services  to  areas  currenUy 
underserved  by,  or  receiving 
unsatisfactory  service  from  the  use  of, 
wireline  teclmologies.  For  this  reason 
we  will  use  the  term  "infrastructure 
development"  instead  of  "network 
buildout"  and  will  explore  the  use  of 
non-wireline  technologies  as  part  of  the 
program  described  below. 

386.  We  agree  that  infrastructure 
development  is  not  a 
"telecommunications  service"  within 
the  scope  of  section  254(h)(1)(A).  We 
conclude  that  we  have  the  authority  to 
establish  rules  to  implement  a  program 
of  universal  service  support  for 
infrastructure  development  as  a  method 
to  enhance  access  to  advanced 
telecommunications  and  information 
services  under  section  254(h)(2)(A),  as 
long  as  such  a  program  is  competitively 
neutral,  technically  feasible,  and 
economically  reasonable.  Section 
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254(h)(2)(A)  directs  the  Commission  to 
establish  competitively  neutral  rules  "to 
enhance,  to  the  extent  technically 
feasible  and  economically  reasonable, 
access  to  advanced  telecommunications 
and  information  services  for  all  *    *   * 
health  care  providers."  Extending  or 
upgrading  existing  telecommunications 
infrastructure  enhances  access  to  the 
advanced  services  that  may  be  offered 
over  that  infrastructiu«.  We  will  issue  a 
Public  Notice  regarding  whether  and 
how  to  support  infrastructure 
development  needed  to  enhance  public 
and  not-for-profit  health  care  providers' 
access  to  advanced  telecommunications 
and  information  services. 

367.  Periodic  Review 

We  have  considered  carefully  the 
issue  of  how  soon  to  review  and  revise 
the  description  of  supported  services 
and  adopt  the  Joint  Board's 
recommendation  to  revisit  the  list  of 
supported  services  in  2001.  We  note 
that  there  are  several  advantages  to  the 
Joint  Board  approach.  The  Joint  Board's 
recommended  review  date  is  also  the 
time  we  have  set  to  re-convene  a  new 
Joint  Board  on  universal  service,  which 
the  statute  contemplates  will  make 
recommendations  to  the  Commission  on 
modifications  to  the  definition  of 
supported  services. 

388.  Eligibility 

Pxirsuant  to  section  254(h)(1)(A),  "any 
public  or  nonprofit  health  care  provider 
that  serves  persons  who  reside  in  rural 
areas  in  that  State"  is  eligible  for 
imiversal  service  support.  As  the  Joint 
Board  acknowledged,  because  nearly  all 
health  care  providers  serve  some  rural 
residents,  the  statute  could  be  read  to 
include  nearly  every  health  care 
provider  in  the  country.  The  intent  of 
Congress  to  limit  eligibility  under 
section  254(h)(1)(A)  to  health  care 
providers  located  in  rural  areas  is 
demonstrated  by  the  statutory  directive 
that  calculation  of  the  amount  of 
support  due  a  carrier  for  providing 
services  to  a  health  care  provider  is  to 
be  based  on  the  difference  between  the 
"rates  for  services  provided  to  health 
care  providers  for  rural  areas  and  the 
rates  for  similar  services  provided  to 
other  customers  in  comparable  rural 
areas  "  It  would  not  be  logical  to 
compare  the  rates  paid  by  health  care 
providers  with  those  paid  by  other 
ciistomers  in  comparable  rural  areas  if 
the  health  care  provider  were  not  also 
located  in  a  rural  area.  Thus,  Congress 
contemplated  that  an  eligible  health 
care  provider  would  otherwise  be 
paying  the  rates  of  any  other 
nonresidential  customer  located  in  a 
rural  area. 


389.  We  agree  with  the  Joint  Board 
that  we  should  adopt  "a  mechanism  that 
includes  the  largest  reasonably 
practicable  nimiber  of  health  care 
providers  that  primarily  serve  rural 
residents  and  that,  because  of  their 
location,  are  prevented  from  obtaining 
telecommunications  services  at  rates 
available  to  urban  customers."  We  also 
agree,  therefore,  that  eligibility  to  obtain 
telecommunications  services  at  urban 
rates  should  be  limited  to  health  care 
providers  located  in  rural  areas. 
Accordingly,  we  conclude  that  all 
public  and  nonprofit  health  care 
providers  that  are  located  in  rural  areas 
are  eligible  to  receive  supported  services 
pursuant  to  the  mechanisms  established 
in  this  section. 

390.  Defining  Rural  Areas 

As  the  Joint  Board  recognized,  section 
254(h)(1)(A)  requires  us  to  adopt  a 
definition  of  "rural  area"  both  to 
determine  the  location  of  health  care 
providers  and  to  determine  the 
"comparable  rural  areas"  needed  for  use 
in  calculating  the  credit  or 
reimbursement  to  a  carrier  that  provides 
services  to  those  health  care  providers  at 
reduced  rates.  For  both  purposes,  we 
adopt  the  recommendation  of  the  Joint 
Board  and  define  "rural  area"  to  mean 
a  nonmetropolitan  county  or  county 
equivalent,  as  defined  by  OMB  and 
identifiable  from  the  most  recent  MSA 
list  released  by  OMB,  or  {my  census 
tract  or  block  numbered  area,  or 
contiguous  group  of  such  tracts  or  areas, 
within  an  MSA-listed  metropolitan 
county  identified  in  the  most  recent 
Goldsmith  Modification  published  by 
ORHP/HHS.  We  agree  that  coimties  are 
units  of  identification  more  easily  used 
and  administered  than  the  Bureau  of  the 
Census's  density-based  definition  of 
rural  and  urban  areas.  We  find  that  it  is 
consistent  with  the  Joint  Board's 
recommendation  and  congressional 
intent  to  adopt  "a  mechanism  that 
includes  the  largest  reasonably 
practicable  number  of  rural  health  care 
providers  that,  because  of  their  location, 
are  prevented  from  obtaining 
telecommunications  services  at  rates 
available  to  urban  customers."  As 
discussed  above,  because  lists  of  MSA 
counties  and  Goldsmith-identified 
census  tracts  and  blocks  already  exist, 
updated  to  1996,  such  an  approach  is 
easily  administered.  We  direct  the 
Administrator  to  post  on  a  website  the 
most  recent  versions  of  the  MSA  list,  the 
Goldsmith  Modification  list,  and 
appropriate  instructions  for  identifying 
the  MSA  census  tract  or  block 
numbered  area  in  which  a  rural  health 
care  provider's  site  is  located.  In 
addition,  we  direct  the  Administrator  to 


make  that  information  available  in  hard 
copy  to  interested  parties  upon  request. 

391.  Definition  of  Health  Care  Provider 

We  adopt  the  Joint  Board's 
recommendation  that  the  Commission 
attempt  no  further  clarification  of  the 
term  "health  care  provider,"  because 
section  254(h)(5)(B)  adequately 
describes  those  entities  Congress 
intended  to  be  eligible  for  universal 
service  support.  Commenters  present  no 
convincing  justification  for  expanding 
the  categories  of  eligible  providers 
beyond  those  delineated  by  Congress, 
which  are  unambiguously  described  in 
section  254(h)(5)(B). 

392.  Implementing  Support  Mechanisms 
for  Rural  Health  Care  Providers 

We  adopt  the  recommendation  of  the 
Joint  Board  and  conclude  that  the  rural 
rate  shall  be  the  average  of  the  rates 
actually  being  charged  to  commercial 
customers,  other  than  rates  reduced  by 
universal  service  programs,  for  identical 
or  technically  similar  services  provided 
by  the  carrier  providing  the  service  in 
the  rural  area  in  which  the  health  care 
provider  is  located.  In  making  this 
decision,  we  agree  with  the  Joint 
Board's  conclusion  that  the  approach  is 
"[mjindful  of  the  Commission's 
obligation  to  craft  a  mechanism  that  is 
'specific,  predictable  and  sufficient' " 
We  define  "rural  area"  to  mean  a 
nonmetropolitan  county  or  county 
equivalent,  as  defined  by  OMB  and 
identifiable  from  the  most  recent  MSA 
list  as  released  by  OMB,  or  any  census 
tract  or  block  numbered  area,  or 
contiguous  group  of  such  tracts  or  areas, 
within  an  MSA-listed  metropolitan 
county  as  identified  in  the  most  recent 
Goldsmith  Modification  published  by 
ORHP/HHS.  We  conclude  that 
including  the  discounted  rates  charged 
rural  schools  and  libraries  for  similar 
services  among  the  rates  averaged 
would  deny  the  telecommunications 
carrier  full  compensation  for  its  services 
to  a  rural  health  care  provider.  For  this 
reason,  like  the  Joint  Board,  we 
conclude  that  the  rates  averaged  to 
calculate  the  rural  rate  should  exclude 
any  rates  reduced  by  universal  service 
programs.  Excluding  such  rates  should 
help  ensiu«  that  the  rural  rate  more 
accurately  reflects  the  costs  of  providing 
similar  services  to  other  customers  in 
rural  areas,  so  that  the  carrier  providing 
services  receives  "sufficient"  support, 
as  contemplated  by  the  Act. 

393.  Because  we  find  it  to  be  a 
reasonable  procedure  that  minimizes 
administrative  burdens  on  health  care 
providers  and  carriers,  we  also  adopt 
the  Joint  Board's  recommendation  on 
how  to  determine  the  rural  rate  when 
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the  providing  carrier  is  providing  no 
identical  or  technically  similar  services 
to  other  commercial  customers  in  the 
relevant  rural  area.  The  rural  rate  must 
be  determined  by  taking  the  average  of 
the  tariffed  and  other  publicly  available 
rates,  not  including  any  rates  reduced 
by  universal  service  programs,  charged 
for  the  same  or  similar  services  in  that 
rural  area  by  other  carriers.  As  the  Joint 
Board  recommended,  if  there  are  no 
such  tariffed  or  publicly  available  rates 
for  such  services  in  that  rural  area,  or  if 
the  carrier  considers  the  method 
described  here,  as  applied  to  the  carrier, 
to  be  unfair  for  any  reason,  the  carrier 
may  submit,  for  the  state  conunission's 
approval,  regarding  intrastate  rates,  or 
the  Commission's  approval,  regarding 
interstate  rates,  a  cost-based  rate  for  the 
provision  of  the  service  in  the  most 
economically  efficient,  reasonably 
available  manner.  We  also  agree  that  the 
rate  determined  under  this  procedure 
should  be  supported  and  justified 
periodically,  taking  into  account 
anticipated  and  actual  demand  for 
telecommunications  services  by  all 
customers  who  will  make  use  of  the 
facilities  over  which  services  are  being 
provided  to  eligible  health  care 
providers. 

394.  Identifying  the  Applicable  Urban 
Rate:  Definition 

We  adopt  the  recommendation  of  the 
Joint  Board  with  modifications  and 
designate  as  the  rate  "reasonably 
comparable  to  rates  charged  for  similar 
services  in  urban  areas  in  that  State" 
(the  "luhan  rate"),  a  rate  no  higher  than 
the  highest  tariffed  or  publicly  available 
rate  actually  being  charged  to  a 
conunercial  customer  within  the 
jurisdictional  boundary  of  the  nearest 
large  city  in  the  state,  calculated  as 
described  below.  Accordingly,  we  adopt 
the  Joint  Board's  recommended 
definition  of  "urban  areas"  to  be  used  to 
calculate  the  rate  "reasonably 
comparable  to  rates  charged  *  *  •  in 
urban  areas."  So  that  the  urban  rate 
would  "reflect  to  the  greatest  extent 
possible  reductions  in  rates  based  on 
large-volume,  high-density  factors  that 
affect  telecommunications  rates,"  the 
Joint  Board  recommended  that  the 
Commission  use  the  jurisdictional 
boundaries  of  the  nearest  "large  city"  to 
define  the  relevant  "urban  area." 
Consistent  with  the  Joint  Board's 
recommendation  that  the  Commission 
"designate  by  regulation  the  exact  city 
population  size  to  define  the  term  'large 
city.' "  and  for  the  reasons  described  in 
the  next  paragraph,  we  define  the 
phrase  "nearest  large  city"  to  mean  the 
city  in  the  state  with  a  population  of  at 
least  50,000,  nearest  to  the  rural  health 


care  provider's  site,  measured  point-to- 
point,  from  the  health  care  provider's 
location  to  the  closest  point  on  that 
city's  jurisdictional  boundary.  We  agree 
with  the  Joint  Board's  conclusion  that  in 
this  context,  "  'comparable'  is  most 
reasonably  defined  to  mean  'no  higher 
than  the  highest'  rate  charged  in  the 
nearest  large  city  (excluding  distance- 
based  charges)."  Subject  to  the 
limitations  described  below,  a 
telecommiuiications  carrier  may  not 
charge  a  rural  health  care  provider  a  rate 
higher  than  the  urban  rate,  as  defined 
herein,  for  a  requested  service. 

395.  Like  the  Joint  Board,  we  * 

conclude  that  teleconununications  rates 
in  the  nearest  large  city  are  a  reasonable 
proxy  for  the  "rates  *   *   *  in  urban 
areas  in  a  State."  We  believe  that  cities 
with  populations  of  at  least  50,000  are 
large  enough  that  telecommunications 
rates  based  on  costs  would  likely  reflect 
the  economies  of  scale  and  scope  that 
can  reduce  such  rates  in  densely 
populated  urban  areas.  We  also  choose 
the  50,000  city  size  because  an  MSA,  as 
defined  by  OMB,  is  based  in  part  on 
counties  with  cities  having  a  population 
of  50,000  or  more,  and  every  state  has 
at  least  one  MSA  with  a  city  that  size. 
If  we  chose  a  city  size  larger  than 
50,000,  we  would  be  unable  to  apply 
this  standard  to  states  with  no  cities  of 
that  size.  In  addition,  because  the 
telecommunications  services  a  rural 
health  care  provider  uses  in  connection 
with  its  provision  of  the  health  care 
services  covered  by  section  254(h)  are 
likely  to  involve  transmission  facilities 
linking  that  health  care  provider's 
premises  to  a  point  in  that  nearest  large 
city,  using  that  location  should  provide 
more  acciuate  and  more  realistic 
comparable  rates  for  specific  services 
than  using  rates,  or  average  rates,  bom 
more  distant  urban  areas.  We  agree  with 
the  Joint  Board  that  using  the  highest 
tariffed  or  publicly  available  rate 
actually  being  charged  to  customers  in 
the  nearest  city  of  50,000  in  the  state 
avoids  any  unfairness  that  would  arise 
from  using  average  rates.  The  Joint 
Board  stated  that  use  of  an  average  rate 
"would  entitle  some  nuBl  customers  to 
rates  below  those  paid  by  some  urban 
customers,  creating  fairness  problems 
for  those  urban  customers  and  arguably 
going  farther  with  this  mechanism  than 
Congress  intended."  The  use  of  average 
rates  could  result  in  pricing 
telecommunications  services  to  rural 
health  care  providers  at  rates  lower  than 
those  paid  by  many  nearby  urban 
customers. 

396.  Rates  and  Distance-based  Charges 

We  agree  with  the  Advisory 
Committee  that  support  for  some 


distance-based  charges  is  necessary  to 
ensure  that  rates  charged  to  rural  health 
care  providers  are  "reasonably 
comparable"  to  urban  rates.  We  define 
distance-based  charges  as  charges  based 
on  a  unit  of  distance,  such  as  inileage- 
based  charges.  We  note  that  the  term 
"rate"  is  not  defined  in  section 
254(h)(1)(A)  or  elsewhere  in  the  1996 
Act.  Although  several  incumbent  LECs 
and  USTA  contend  that  the  term  "rate" 
refers  to  the  cost  of  each  element  or  sub- 
element  of  a  telecommunications 
service,  we  conclude  that,  as  used  in 
section  254(h)(1)(A),  the  term  "rate" 
refers  to  the  entire  cost  or  charge  of  a 
service,  end-to-end,  to  the  customer. 

397.  Such  an  interpretation  is 
consistent  with  the  language  and 
purpose  of  section  254(h)(1)(A).  As 
discussed  above,  section  254(h)(1)(A) 
refers  to  "rates  for  services  provided  to 
health  care  providers"  and  "rates  for 
similar  services  provided  to  other 
customers,"  not  rates  for  particular 
facilities  or  elements  of  a  service.  As  the 
record  indicates,  many,  if  not  most,  base 
rates  for  telecommunications  services 
are  averaged  acrossJb  state  or  study  area. 
It  is  often  distance-based  charges,  not 
differences  between  base  rates  for 
service  elements,  that  create  great 
disparities  in  the  overall  cost  of 
telecommunications  services  between 
luiian  and  rural  areas.  Indeed,  distance- 
based  charges  are  often  a  serious 
impediment  to  rural  health  care 
providers'  use  of  telemedicine.  If,  as 
several  LECs  contend,  a  rural  rate  is 
"reasonably  comparable"  to  an  urban 
rate  provided  that  per-mile  charges  are 
the  same  for  rural  and  urban  areas, 
section  254(h)(1)(A)  could  do  little  to 
reduce  the  disparity  between  nual  and 
urtxm  rates.  Given  that  Congress 
emphasized  the  importance  of  making 
telecommunications  services  affordable 
for  rural  health  care  providers,  it  seems 
unlikely  that  Congress  intended  to 
adopt  such  a  restrictive  definition  of 
"rate."  Accordingly,  we  %vill  support 
distance-based  eludes  incurred  by  rural 
health  care  providers,  consistent  with 
the  limitations  described  herein. 

398.  Support  Mechanisms 

We  conclude  that  the  universal 
service  support  mechanisms  shall 
support  eligible  telecommunications 
services  for  a  distance  not  to  exceed  the 
distance  between  the  health  care 
provider  and  the  point  on  the 
jurisdictional  boundary  of  the  city  used 
to  calculate  the  urban  rate  that  is  most 
distant  from  the  health  care  provider's 
location.  Because  rural  health  care 
providers  may  select  any  commercially 
available  telecommunications  service 
with  bandwidths  up  to  and  including 
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1.544  Mbps,  such  an  approach  is 
competitively  neutral.  Moreover,  this 
plan  should  suffice  to  connect  a  rural 
health  care  provider  with  a  health  care 
provider  in  the  nearest  large  city  in  the 
state  or  an  Internet  service  provider.  We 
agree  with  those  ELECs  that  contend  that 
establishing  a  raaximuni  distance  for 
which  a  rural  health  care  provider  can 
receive  support  shoidd  "protect  against 
an  otherwise  natural  tendency  for  a 
subsidized  rural  provider  to  request 
telemedicine  connections  to  far  flung 
areas  in  search  of  the  real  or  imagined 
'expert'  in  the  field."  Moreover,  we 
agree  with  the  group  of  ILECs  that 
limiting  support  to  cormections  to  the 
nearest  large  city  in  the  state  is 
consistent  with  Congress's  intent  to 
make  rural  and  urban  rates  comparable, 
rather  than  making  rural  health  care 
providers  better  off  than  their  urban 
counterparts. 

399.  As  the  group  of  ILECs  indicate, 
urban  health  care  providers  are  not 
exempted  from  distance  charges  in 
connection  with  the  purchase  of 
telecommunications  services.  To  the 
extent  that  they  conn/ect  with  other 
health  care  providers  and  Internet 
service  providers  within  that  city, 
however,  these  urban  health  care 
providers  would  appear  to  be  less  likely 
than  their  rural  counterparts  to  incur 
distance-based  charges  over  a  distance 
greater  than  the  longest  diameter  of  the 
city  in  which  they  are  located. 
Accordingly,  we  agree  with  the  group  of 
ILECs  that  blanket  subsidization  of 
distance-based  charges  for  rural  health 
care  providers  could  result  in 
inequalities  between  rural  and  urban 
health  care  providers.  Therefore,  we 
adopt  the  ILECs'  proposal  to  adopt  a 
standard  urban  distance  on  a  state-wide 
basis  that  takes  into  account  the 
potential  distance  charges  paid  by  urban 
health  car«  providers.  "To  calculate  that 
distance,  however,  we  adopt  a  city  size 
consistent  with  our  definition  of 

'nearest  large  city."  Accordingly,  we 
conclude  that  the  longest  diameters  of 
all  cities  with  a  population  of  50,000  or 
more  within  a  state  should  be  averaged 
to  arrive  at  that  state's  standard  urban 
distance.  We  conclude  that  using  a 
state-wide  distance  figure  should 
minimize  the  administrative  burden  on 
the  Administrator  and  carriers  while 
establishing  a  reasonable  estimation  of 
the  distance  charges  that  an  urban 
health  care  provider  might  incur. 

400.  Consistent  with  mat  approach,  if 
a  rural  health  care  provider  requests  a 
service  to  be  provided  over  a  distance 
that  is  less  than  or  equal  to  the  standard 
urban  distance  for  the  state  in  which  it 
is  located,  the  urt)an  rate  for  that  service 
shall  be  no  higher  than  the  highest 


tariffed  or  publicly  available  rate 
charged  to  a  conunercial  customer  for  a 
similar  service  provided  over  the  same 
distance  in  the  nearest  large  city  in  the 
state,  calculated  as  if  the  service  were 
provided  between  two  points  within  the 
city.  For  purposes  of  calculating  the 
appropriate  amount  of  universal  service 
support,  this  urban  rate  v^ll  then  be 
compared  with  the  rural  rate  for  a 
similar  service  over  the  same  distance. 
If  a  rural  health  care  provider  requests 
a  service  to  be  provided  over  a  distance 
that  is  greater  than  the  standard  urban 
distance  for  the  state  in  which  it  is 
located,  the  urban  rate  shall  be  no 
higher  than  the  highest  tariffed  or 
publicly  available  rate  charged  to  a 
conunercial  customer  for  a  similar 
service  provided  over  the  standard 
urban  distance  in  the  nearest  large  city 
in  the  state,  calculated  as  if  the  service 
were  provided  between  two  points 
within  the  city.  This  urban  rate  will 
then  be  compared  to  the  rural  rate  for 
the  same  or  similar  telecommimciations 
service  provided  over  a  distance  not  to 
exceed  the  distance  between  the  health 
care  provider  and  the  point  on  the 
jurisdictional  boundary  of  the  city  used 
to  calculate  the  urban  rate  that  is  most 
distant  from  the  health  care  provider's 
location. 

401.  InterLATA  Charges 

We  decline  to  provide  additional 
mechanisms  to  support  what 
commenters  and  the  )oint  Board  referred 
to  as  LATA-crossing  charges.  To  the 
extent  that  this  term  refers  to  rates  for 
interexchange  services,  we  note  that, 
under  the  provisions  of  section  254(g), 
such  rates  charged  to  health  care 
providers  in  rural  areas  are  to  be  no 
higher  than  the  rates  charged  to  the 
DCC's  subscribers  in  urban  areas.  To  the 
extent  that  the  term  LATA-crossing 
charges  refers  to  access  charges  for  a 
service  provided  to  a  rural  customer,  the 
mechanisms  that  we  adopt  will  support 
such  charges  by  supporting  the 
diffiarence  between  die  rural  rate  and  the 
urban  rate.  We  will  re-examine  this 
issue  no  later  than  the  next  review  of 
the  services  eligible  for  universal  service 
support  in  the  year  2001. 

402.  Limiting  Supported  Services 

The  Act  directs  that  universal  service 
support  mechanisms  should  be  specific, 
predictable,  and  sufficient.  In  order  to 
establish  such  mechanisms  for  a  new 
and  untried  program,  we  conclude  that 
we  must  limit  the  services  that  a  rural 
health  care' provider  may  receive.  We 
conclude  that  bandwidth  transmission 
speeds  above  1.544  Mbps  are  not 
necessary  for  the  provision  of  health 
care  services  at  this  time.  Accordingly, 


we  conclude  that,  upon  submitting  a 
bona  fide  request  to  a 
telecommunications  carrier,  a  rural 
health  care  provider  is  eligible  to 
receive,  for  each  separate  site  or 
location,  the  most  cost-effective, 
commercially-available 
telecommunications  service  with  a 
bandwidth  capacity  of  1.544  Mbps  at  a 
rate  no  higher  than  the  urban  rate,  as 
defined  herein,  provided  over  a  distance 
not  to  exceed  the  distance  between  the 
health  care  provider  and  the  point  on 
the  jurisdictional  boundary  of  the  city 
used  to  calculate  the  urban  rate  that  is 
the  most  distant  from  the  health  care 
provider's  location  (the  allowable 
distance).  The  most  cost  effective 
service  is  the  service  available  at  the 
lowest  cost  after  consideration  of  the 
featiues,  quality  of  transmission, 
reliability,  and  other  factors  the  health 
care  provider  deems  necessary  for  the 
service  adequately  to  transmit  the  health 
care  services  the  provider  requires. 
403.  We  conclude  that  allowing  a 
niral  health  care  provider  to  purchase  a 
service  with  a  bandwidth  capacity  of 
1.544  Mbps,  at  distances  up  to  the  limit 
described  above,  should  enable  such  a 
provider  to  establish  a  connection  with 
a  health  care  provider  located  in  the 
nearest  city  or  with  an  Internet  service 
provider.  The  rural  health  care  provider 
may  request  any  other  service  or 
combination  of  services  with 
transmission  speeds  slower  than  1.544 
Mbps,  transmitted  over  the  same  or 
shorter  distance,  so  long  as  the  total 
annual  support  amount  for  all  such 
services  to  that  health  care  provider 
combined,  calculated  as  provided 
herein,  does  not  exceed  what  the 
support  amount  would  have  been  for 
the  most  cost-effective  service  with  a 
bandwidth  capacity  of  1.544  Mbps  at 
the  allowable  distance,  calculated  as 
discussed  above.  Use  of  transmission 
speeds  slower  than  1.544  Mbps  may  be 
required  where  no  1.544  Mbps  service  is 
commercially  available  or  may  be  the 
preference  of  a  rural  health  care 
provider  that  desires  more  than  one 
supported  service.  For  example,  a  rural 
health  care  provider  could  request  one 
or  more  ISDN  connections  to  an  urban 
health  care  provider  in  the  nearest  large 
city,  so  long  as  the  total  amount  of 
support  for  all  the  requested  services 
does  not  exceed  the  amount  that  would 
have  been  necessary  to  support  the  most 
cost-effective  service  with  a  bandwidth 
capacity  of  1.544  Mbps  connecting  the 
rural  health  care  provider  to  the  farthest 
point  on  the  jurisdictional  boundary  of 
the  nearest  large  city.  If  the  eligible 
health  care  provider  is  located  in  a  rural 
area  in  which  a  service  with  a 
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bandwidth  capacity  of  1.544  Mbps  is 
not  commercially  available  and  the  rate 
for  such  a  service  is  therefore 
unavailable,  the  maximum  amount  of 
support  available  shall  be  the  difference, 
if  any,  between  the  urban  rate  and  the 
rural  rate,  as  defined  herein,  for  the 
most  cost-effective  service  available 
using  a  bandwidth  of  1.544  Mbps  in 
another  rural  area  of  the  state. 

404.  Competitive  Bidding 

We  conclude  that  eligible  health  care 
providers  shall  be  required  to  seek 
competitive  bids  for  all  services  eligible 
for  support  pursuant  to  section  254(h) 
by  submitting  their  bona  fide  requests 
for  services  to  the  Administrator.  Such 
requests  shall  include  a  statement, 
signed  by  an  officer  of  the  health  care 
provider  authorized  to  order 
telecommunications  services,  certifying 
under  oath  to  the  bona  fide  request 
requirements  discussed  below.  The 
Achninistrator  shall  post  the 
descriptions  of  requested  services  on  a 
website  so  that  potential  providers  can 
see  and  respond  to  them.  As  with 
schools  and  libraries,  the  request  may  be 
as  formal  and  detailed  as  the  health  care 
provider  desires  or  as  required  by  any 
applicable  federal  or  state  laws  or  other 
requirements.  The  request  shall  contain 
information  sufficient  to  enable  the 
carrier  to  identify  and  contact  the 
requester  and  to  know  what  services  are 
being  requested.  The  posting  of  a  rural 
health  care  provider's  description  of 
services  will  satisfy  the  competitive 
bidding  requirement  for  purposes  of  our 
universal  service  rules.  We  emphasize, 
however,  that  the  submission  of  a 
request  for  posting  under  our  rules  is 
not  a  substitute  for  any  additional  and 
applicable  state,  local,  or  other 
procurement  requirements. 

405.  After  selecting  a 
telecommunications  carrier,  the  rural 
health  care  provider  shall  certify  to  the 
Administrator  that  the  service  chosen  is, 
to  the  best  of  the  health  care  provider's 
knowledge,  the  most  cost-effective 
service  available.  Moreover,  the  health 
care  provider  shall  submit  to  the 
Administrator  copies  of  the  other 
respoi^es  or  bids  received  in  response 
to  its  request  for  services.  As  with 
schools  and  libraries,  we  are  not 
requiring  health  care  providers  to  select 
the  lowest  bids  offered,  but  rather  will 
permit  them  to  take  quality  of  service 
into  accoiuit  and  to  choose  the  offering 
or  offerings  that  they  find  most  cost- 
effective,  where  this  is  consistent  with 
other  procurement  rules  under  which 
they  are  obligated  to  operate.  After  being 
selected,  the  carrier  shall  certify  to  the 
Administrator  the  urban  rate,  the  rural 
rate,  and  the  difference  sought  as  an 


offset  against  the  carrier's  universal 
service  obligation. 

406.  Insular  Areas  and  Alaska: 
Statutory  Authority 

We  note  that  the  provisions  of  section 
254(h)(1)(A)  apply  to  insular  areas, 
because  the  Act  defines  "State"  to 
include  all  United  States  "Territories 
and  possessions."  We  conclude, 
moreover,  that  section  254(h)(2)(A) 
authorizes  our  adoption  of  special 
mechanisms  by  which  to  calculate 
support  for  these  territories.  Section 
254(h)(2)(A)  directs  us,  in  part,  to 
establish  competitively  neutral  rules  "to 
enhance,  to  the  extent  technically 
feasible  and  economically  reasonable, 
access  to  advanced  telecommunications 
*  *  *  services  for  all  public  and 
nonprofit  •   *   *  health  care  providers." 

407.  Insular  Areas 

Although  the  Common  Carrier  Bureau 
sought  conunent  on  whether  insular 
areas  experience  a  disparity  in 
telecommunications  rates  between 
urbanized  and  non-urbanized  areas,  the 
record  contains  little  information  on 
this  point  The  record  does  indicate, 
however,  that  the  unique  geographic 
and  demographic  circumstances  of 
O^fMI  and  Guam — including  their 
uniformly  rural  character,  their  lack  of 
a  city  widi  a  population  as  large  as 
50,000,  or  indeed  any  real  urbanized 
population  centers,  their  lack  of 
coimties  or  county  equivalents,  and  the 
relatively  small  size  and  low  density  of 
their  populations — render  the 
mechanisms  we  adopt  under  section 
254(h)(1)(A)  ill-suited  to  these  territories 
without  modifications. 

408.  We  note  that  the  record  contains 
no  information  about  the  status  and 
availability  of  health  care  services  and 
telemedicine  in  American  Samoa,  the 
U.S.  Virgin  Islands,  or  any  other  insular 
areas  except  for  CNMI,  Guam,  and 
Puerto  Rico.  Given  the  lack  of 
comprehensive  information  in  the 
record  regarding  the 
telecommunications  needs  of  insular 
areas  and  the  costs  of  supporting  such 
services,  we  will  issue  a  Public  Notice 
regarding  these  issues.  We  will  seek 
additional  proposals  for  support 
mechanisms  by  which  we  could  ensure 
that  health  care  providers  located  in 
these  territories  Will  have  access  to  the 
telecommunications  services  available 
in  urban  areas  in  the  country,  at 
affordable  rates,  as  Congress  intended. 

409.  In  this  Order,  we  designate  urban 
and  rural  areas  in  these  territories  by 
which  to  set  the  "urban  rate"  and 
calculate  the  amount  of  support  under 
section  254(h)(1)(A)  consistent  with  our 
general  approach  to  that  section.  Based 


on  their  status  as  the  largest  population 
centers  in  the  territories,  we  designate 
the  following  areas  as  urban  areas  for 
purposes  of  setting  the  urban  rate:  for 
American  Samoa,  the  island  of  Tutuila; 
for  CNMI,  the  island  of  Saipan;  for 
Guam,  the  town  of  Agana;  and  for  the 
U.S.  Virgin  Islands,  the  town  of 
Charlotte  Amalie.  For  purposes  of 
calculating  the  "rural  rate,"  all  other 
areas  in  each  of  the  above-listed 
territories  are  designated  as  rural  areas. 

410.  The  "urban  rate"  shall  be  no 
higher  than  the  highest  tariffed  or 
publicly  available  rate  charged  for  the 
requested  service  in  each  territory's 
designated  urban  area.  The  "rural  rate," 
used  to  calculate  the  support  amount, 
shall  be  the  average  of  tariffed  and  other 
publicly  available  rates,  not  including 
rates  reduced  by  universal  service 
mechanisms,  charged  for  the  same  or 
similar  services  in  the  rural  areas  of  the 
territory.  If  no  such  services  are 
available  in  the  rural  areas  of  the 
territory,  or,  at  the  carrier's  option,  the 
carrier  may  submit  for  the  territorial 
commission's  approval,  a  cost-based 
rate  for  the  provision  of  the  service  in 
the  most  economically  efficient, 
reasonably  available  manner.  In 
addition  to  the  support  outlined  here, 
we  will  provide  additional  support  for 
limited  toll-free  access  to  an  Internet 
service  provider  piu^uant  to  section 
254(h)(2)(A),  as  discussed  below,  which 
applies  equally  to  health  care  providers 
in  insular  areas. 

411.  Puerto  Rico 

We  find  it  unnecessary  to  adopt 
measures  beyond  those  adopted  for 
rural  health  care  providers  in  other 
areas  to  ensure  that  rural  health  care 
providers  in  Puerto  Rico  have  access  to 
affordable  telecommunications  services 
that  are  necessary  to  provide  health  care 
services.  The  record  shows  that  Puerto 
Rico  has  a  population  of  3.74  million 
people  and  well-defined  metropolitan 
and  nonmetropolitan  areas,  including 
28  municipalities  listed  as  MSAs.  These 
facts  suggest  that  the  universal  service 
support  mechanisms  for  rural  health 
care  providers  that  we  have  adopted 
under  section  254(h)(1)(A)  can  be 
applied  within  the  territorial  limits  of 
Puerto  Rico. 

412.  Alaska 

The  record  developed  in  response  to 
the  Recommended  Decision  suggests 
that  much  of  the  difficulty  of 
implementing  telemedicine  programs  in 
the  vast  frontier  areas  in  Alaska  arises 
fitim  the  lack  of  basic 
telecommunications  network 
infrastructure  necessary  to  support 
telemedicine.  Alaska  asserts  that 
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because  of  the  state's  vast  size,  rugged 
terrain,  harsh  weather,  and  sparse 
population,  "the  major  obstacle  to 
providing  telemedicine  services  in 
Alaska  is  that  the  public  switched 
network  is  not  currently  capable  of 
providing  services  in  rural  locations 
where  there  is  significant  need."  The 
Alaska  PUC  states  that  Alaska  is 
"heavily  dependent  on  satellite 
communications  to  provide  links 
between  the  majority  of  remote,  rural 
health  care  providers  and  the  few 
regional  hospitals,"  and  affordable 
satellite  connectivity  is  often  limited  to 
bandwidth  of  9.6  kbps.  The  need  to 
"hop"  satellite  signals  through  multiple 
earth  stations  and  the  use  of  antiquated 
analog  earth  stations  reduce 
transmission  speed  and  reliability  even 
further  and  often  result  in  the  inability 
to  use  fax  machines  or  computer 
modems. 

413.  To  the  extent  that  riiral  health 
care  providers  in  Alaska  experience 
distance-sensitive  telecommunications 
charges  greater  than  those  faced  in 
urban  areas  in  that  state,  the 
mechanisms  adopted  in  this  section 
should  afford  some  relief  to  those  health 
care  providers  by  reducing  or 
eliminating  such  disparities.  As 
disoused  above,  however,  we  decline  at 
this  time  to  adopt  support  mechanism.^ 
for  infirastnicture  development, 
including  infrastructure  development  in 
Alaska,  but  encourage  parties  interested 
in  obtaining  such  support  for  Alaska  to 
present  comments  in  response  to  our 
Public  Notice  on  this  issue. 

414.  Capping  and  Administering  the 
Mechanisms 

We  will  use  a  unified  mechanism  for 
eligible  health  care  providers  and 
schools  and  libraries  with  separate 
accounting  and  allocation  systems  for 
the  funds  collected  for  the  two  groups. 
We  agree  with  the  Joint  Board  and  the 
parties  contending  that  separate  funding 
mechanisms  would  be  expensive  and 
unnecessary.  We  further  agree  that 
separate  accounting  and  allocation 
systems  are  necessary  because  the  1996 
Act  establishes  different  requirements 
for  calciilating  disbursements  to  schools 
and  libraries  and  to  health  care 
providers.  Moreover,  we  find  that 
establishing  two  separate  systems 
(within  the  single  fund)  will  facilitate 
monitoring  for  fraud,  waste,  and  abuse 
and,  if  necessary,  amending  the  systems 
governing  support  to  one  group  without 
necessarily  altering  the  systems  for  the 
other  group. 

415.  Funding  Cap 

Although  the  Joint  Board  did  not 
propose  a  funding  cap  on  the  amount  of 


universal  service  support  for  health  care 
providers,  we  agree  with  those 
commenters  who  advocate  a  total  cap  to 
control  the  size  of  the  support 
mechanisms.  We  note  that  there  is  no 
existing  program  to  help  us  estimate  the 
cost  of  funding  the  support  program  for 
health  care  providers  that  we  adopt 
under  sections  254(h)(1)(A)  and 
254(h)(2)(A),  unlike  our  programs  for 
high-cost  and  low-income  assistance  for 
which  we  have  historical  data. 
Moreover,  it  is  difficult  to  estimate  costs 
given  that  technologies  are  developing 
rapidly  and  demand  is  inherently 
difficult  to  predict.  Therefore,  to  fulfill 
our  statutory  obligation  to  create 
specific,  predictable,  and  sufficient 
universal  service  support  mechanisms, 
we  establish  an  annual  cap  of  $400 
million  on  the  amount  of  funds 
available  to  health  care  providers. 
Collection  and  distribution  of  the 
funding  will  begin  in  January  1998, 
consistent  with  other  universal  service 
support  mechanisms  implemented 
pursuant  to  this  Order. 

416.  Timing  of  Funding  Requests 

We  adopt  an  annual  cap  of  $400 
million  for  universal  service  support  for 
health  care  providers  pursuant  to 
sections  254(h)(1)(A)  and  254(h)(2)  of 
the  Act.  Support  will  be  committed  on 
a  first-come-first-served  basis. 
Consistent  with  other  universal  service 
support  mechanisms  implemented 
pursuant  to  this  Order,  the  funding  year 
for  health  care  providers  will  begin  on 
January  1 ,  with  requests  for  support 
accepted  beginning  on  the  first  of  July 
prior  to  each  calendar  year.  For  the  first 
year  only,  requests  for  support  will  be 
accepted  as  soon  as  the  health  care 
website  is  open  and  the  applications  are 
available.  Health  care  providers  will  be 
permitted  to  submit  funding  requests 
once  they  have  made  agreements  for 
specific  eligible  services,  and  the 
Administrator  will  conunit  funds  based 
on  those  agreements  until  the  total 
payments  conunitted  during  a  funding 
year  reach  the  amount  of  the  cap. 

417.  The  Administrator  shall  measure 
commitments  against  the  $400  million 
limit  based  on  the  contractually- 
specified  expenditures  for  recurring  flat- 
rate  charges  for  teleconununications 
services  that  a  health  caie  provider  has 
agreed  to  pay  and  the  commitment  of  an 
estimated  variable  usage  charge,  based 
on  documentation  from  the  health  care 
provider  of  the  estimated  expenditures 
that  it  has  budgeted  to  pay  for  its  share 
of  usage  charges.  Health  care  providers 
must  file  their  contracts  with  the 
Administrator  either  electronically  or  by 
paper  copy.  Moreover,  health  care 
providers  must  file  new  funding 


requests  for  each  funding  year.  Such 
requests  vnll  be  placed  in  the  funding 
queue  based  on  the  date  and  time  they 
are  received  by  the  Administrator. 

418.  Adjustments  to  Cap 

We  do  not  anticipate  that  the  cost  of 
funding  eligible  services  will  exceed  the 
cap,  given  the  limits  on  the  services  that 
any  one  health  care  provider  may 
request,  and  we  do  not  want  to  create 
incentives  for  health  care  providers  to 
file  requests  for  services  prematurely  to 
ensure  funding.  U  the  amount  of  support 
needed  for  requested  services  exceeds 
the  funding  cap,  this  will  indicate  that 
our  estimates  were  less  accurate  than  we 
expect  and  will  suggest  that  we  must 
adjust  the  cap.  We  will  consider  the 
need  to  revise  the  cap  in  our  three-year 
review  proceeding  and  sooner  if  we  find 
it  necessary  to  ensure  the  sufficiency  of 
the  fund  or  to  respond  to  requests  from 
interested  parties  for  expedited  review. 

419.  Advance  Payment  for  Multi-Year 
Contracts 

We  conclude  that  providing  funding 
in  advance  for  multiple  years  of 
recurring  charges  could  enable  an 
individual  health  care  provider  to 
guarantee  that  its  full  needs  over  a 
multi-year  period  were  met,  even  if 
other  health  care  providers  were  unable 
to  obtain  support  due  to  insufficient 
funds.  Moreover,  we  are  also  concerned 
that  funds  would  be  wasted  if  a  prepaid 
service  provider's  business  failed  before 
it  had  provided  all  of  the  prepaid 
services.  At  the  same  time,  we  recognize 
that  health  care  providers  often  will  be 
able  to  negotiate  better  rates  for  pre- 
paid/multi-year contracts,  reducing  the 
costs  that  both  they  and  the  imiversal 
service  support  mechanisms  incur. 
Therefore,  we  conclude  that  while 
eligible  health  care  providers  should  be 
permitted  to  enter  into  pre-paidymulti- 
year  contracts  for  supported  services, 
the  Administrator  will  only  commit 
funds  to  cover  the  portion  of  a  long-term 
contract  that  is  scheduled  to  be 
delivered  during  the  funding  year. 
Eligible  health  care  providers  may  either 
structiire  their  contracts  so  that  payment 
is  required  on  at  least  a  yearly  basis  or, 
if  they  wish  to  enter  into  contracts 
requiring  advance  payment  for  multiple 
years  of  service,  they  may  use  their  own 
funds  to  pay  full  price  for  the  portion 
of  the  contract  exceeding  one  year  (pro 
rata),  and  request  that  the  service 
provider  rebate  the  payments  from  the 
support  mechanism  that  it  receives  in 
subsequent  years  to  the  eligible  health 
care  provider. 
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420.  Collections 

We  lack  sufficient  historical  data  to 
estimate  accurately  the  funding 
demands  for  the  first  year  of  this 
program.  In  the  past  when  the 
Commission  has  established  similar 
funding  mechanisms,  the  Commission 
or  the  Administrator  has  had  access  to 
infonnation  upon  which  to  base  an 
estimate  of  necessary  first-year 
contribution  levels.  No  unified 
mechanism  exists  to  provide 
telecommunications  and  information 
services  to  the  nation's  health  care 
providers.  We  agree  with  NYNEX  and 
Bell  Atlantic  that  funds  should  be 
collected  for  assistance  to  health  care 
providers  on  an  as-needed  basis,  to  meet 
anticipated  actual  expenditures  over 
time.  Therefore,  we  direct  the 
Administrator  to  collect  $100  million 
for  the  first  three  months  of  1998  and  to 
adjust  future  contribution  assessments 
quarterly  based  on  its  evaluation  of 
health  care  provider  demand  for  funds, 
within  the  limits  of  the  spending  cap  we 
establish  here.  We  direct  the 
Administrator  to  report  to  the 
Conunission,  on  a  quarterly  basis,  both 
the  total  amount  of  payments  made  to 
entities  providing  services  to  health  care 
providers  to  finance  universal  servic«: 
support  and  its  determination  regarding 
contribution  assessments  for  the  next 
quarter.  As  with  the  schools  and 
libraries  mechanism,  we  find  that 
adjustments  for  any  large  reserve  of 
remaining  funds  can  be  addressed  in 
our  review  in  the  year  2001.  As  part  of 
its  review  in  the  year  2001,  the  Joint 
Board  likewise  will  review  the 
appropriate  level  of  funding  of  the 
health  care  program. 

421.  Restrictions  and  Administration: 
Consortia 

We  agree  with  the  Joint  Board  and 
those  commenters  observing  that 
aggregated  purchase  or  network  sharing 
arrangements  can  substantially  reduce 
costs  and  in  some  cases  are  necessary  to 
sustain  a  rural  telecommunications 
network.  As  the  Joint  Board  stated,  and 
as  we  did  with  schools  and  libraries,  we 
recognize  that  aggregation  into  consortia 
can  promote  efficient  shared  use  of 
facilities  to  which  each  consortium 
member  might  need  access,  but  for 
which  no  single  user  needs  more  than 
a  small  portion  of  the  facilities'  full 
capacity.  We  also  recognize,  however, 
that  allowing  health  care  providers  to 
aggregate  with  other  local  customers, 
such  as  schools  and  libraries,  may 
increase  the  difficulty  of  enforcing  the 
eligibility  and  resale  limitations. 
Nevertheless,  as  we  did  for  schools  and 
libraries,  we  conclude  that  the  benefits 


of  aggregation  outweigh  the 
administrative  difficulties  discussed 
below.  Therefore,  we  adopt,  with  slight 
modification,  the  Joint  Board's 
recommendation  to  encourage  health 
care  providers  to  enter  into  aggregate 
purchasing  and  maintenance 
agreements  for  telecommunications 
services  with  other  entities  and 
individuals,  as  long  as  the  entities  not 
eligible  for  universal  service  support 
pay  full  rates  for  their  portion  of  the 
services.  Consistent  with  the  schools 
and  libraries  directive  and  reasoning 
regarding  aggregated  purchase 
arrangements,  however,  eligible  health 
care  providers  participating  in  consortia 
that  include  private  sector  members  will 
not  be  eligible  to  receive  universal 
service  support,  with  one  exception. 
Eligible  hedth  care  providers 
participating  in  such  a  consortium  may 
receive  support,  if  the  consortiimi  is 
receiving  tariffed  rates  or  market  rates, 
from  those  providers  who  do  not  file 
tariffs.  We  find  that  this  prohibition  will 
deter  ineligible,  private  entities  from 
entering  into  aggregated  purchase 
arrangements  with  nu^l  health  care 
providers  to  receive  below-tariff  or 
below-market  rates  that  they  otherwise 
would  not  be  entitled  to  receive. 

422.  Consistent  with  our  directives 
pertaining  to  support  for  schools  and 
libraries  and  the  Joint  Board's 
recommendation,  we  require 
telecommiuiications  carriers  to  carefully 
maintain  complete  records  of  how  they 
allocate  the  costs  of  shared  facilities 
among  consortium  participants  in  order 
to  charge  eligible  health  care  providers 
the  appropriate  amounts.  We  emphasize 
that  under  such  arrangements,  the  rural 
health  care  provider  is  eligible  for 
reduced  rates  and  the 
telecommunications  carrier  is  eligible 
for  support  only  on  that  portion  of  the 
services  purchased  and  used  by  that 
eligible  health  care  provider.  We  adopt 
the  Joint  Board's  reconmiendation  that 
these  arrangements  be  subject  to  full 
disclosiu^  requirements  and  closely 
scrutinized  under  an  audit  program. 
Carriers  shall  also  be  required  to  keep 
detailed  records  of  services  provided  to 
rural  health  care  providers.  These 
records  shall  be  maintained  by  carriers 
and  shall  be  available  for  public 
inspection.  The  carriers  must  quantify 
and  justify  the  amount  of  support  for 
which  members  of  consortia  are  eligible. 
Accordingly,  a  provider  of 
telecommunications  services  to  a  health 
care  provider  participating  in  a 
consortium  must  establish  the 
applicable  rural  rate  for  the  health  care 
provider's  portion  of  the  shared 
telecommunications  services,  as  well  as 


the  relevant  urban  rate.  Absent 
supporting  documentation  that 
quantifies  and  justifies  the  amount  of 
universal  service  support  requested  by 
an  eligible  telecommunications  carrier, 
the  Administrator  shall  not  allow  that 
carrier  to  oSset,  or  receive 
reimbursement  for,  the  costs  of 
providing  services  to  rural  health  care 
providers  participating  in  consortia. 

423.  Health  care  providers  that  belong 
to  consortia  that  share  facilities  should 
maintain  their  own  records  of  use,  in 
addition  to  the  records  that  service 
providers  keep.  Such  records  may  be 
subject  to  an  audit  or  examination. by 
the  Administrator  or  other  state  or 
federal  agency  with  jurisdiction,  as 
described  below.  Such  monitoring 
should  reduce  the  opportunity  for  fraud 
or  misappropriation  of  universal  service 
funds. 

424.  These  requirements  would  not 
prevent  state  telecommunications 
agencies  like  IX)AS-IT  or  urban  based 
health  care  providers  from  aggregating 
demand  and  providing  services  to  rural 
health  care  providers  participating  in 
consortia  at  volume  discounted  rates  or 
from  providing  technical  assistarce, 
such  as  network  management  or 
centralized  administrative  functions. 
We  conclude  that  it  is  unlikely  that  any 
of  the  entities  providing  services  under 
such  an  arrangement  could  be  eligible 
for  support  under  section  254(h)(1)(A), 
because  rural  health  care  providers 
obtaining  services  at  prices  averaged 
throughout  the  state  are  unlikely  to  be 
paying  more  than  the  urban  rate. 
Therefore,  unless  telecommunications 
carriers  can  demonstrate  to  the 
Administrator  that  the  average  rate  that 
members  of  a  consortium  pay  is  greater 
than  the  applicable  urban  rate,  such 
carriers  will  not  be  able  to  receive 
universal  service  support  under  this 
provision.  Health  care  providers 
participating  in  consortia  that  are  not 
eligible  to  receive  services  supported 
imder  section  254(h)(1)(A)  may  be 
eligible  to  receive  limited  toll-free 
access  to  an  Internet  service  provider. 

425.  Use  of  Multi-purpose 
Telecommunications  Connections 

To  reduce  costs  to  health  care 
providers,  we  also  encourage  the  use  of 
shared  lines.  A  health  care  provider  may 
use  a  single  line  to  provide  multiple 
services,  not  all  of  which  are  eligible  for 
support.  An  eligible  health  care 
provider,  however,  can  be  eligible  for 
reduced  rates,  and  the 
telecommunications  carrier  can  be 
eligible  for  support,  only  on  that  portion 
of  the  telecommunications  services 
purchased  and  used  by  the  health  care 
provider  for  an  eligible  purpose.  We 
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agree  with  that,  in  order  to  ensure  that 
only  eligible  services  receive  support, 
single  health  care  providers  that  use 
lines  for  several  purposes  must  maintain 
records  of  use,  which  may  be  the  subject 
of  an  audit  by  the  Administrator  or 
other  state  or  federal  agency  with 
jurisdiction.  Moreover,  carriers  must 
retain  careful  records  regarding  how 
they  have  allocated  the  costs  of  shared 
facilities.  We  expect  the  Administrator 
to  work  with  rural  health  care  providers 
to  keep  any  record  keeping 
requirements  to  a  minimum  consistent 
with  the  need  to  ensure  the  integrity  of 
the  program. 

426.  Certification  Requirements 

We  adopt  the  Joint  Board's 
recommendation,  with  modifications,  to 
require  every  health  care  provider  that 
requests  universal  service  supported 
telecommunications  services  to  submit 
to  the  carrier  a  written  request,  signed 
by  an  officer  of  the  health  care  provider 
authorized  to  order  telecommunications 
services,  certifying  under  oath  to  the 
first  five  conditions  detailed  below  in 
order  to  establish  a  bona  fide  request  for 
services.  We  clarify,  however,  that  a 
health  care  provider  requesting  services 
eligible  for  support  under  section 
254(h)(2)(A)  need  not  establish  that  it  is 
located  in  a  rural  area  but  rather  that  it 
cannot  obtain  toll-free  access  to  an 
Internet  service  provider,  as  discussed 
below.  We  also  impose  an  additional 
condition:  That  the  health  care  provider 
requesting  telecommunications  services 
certify  that  it  is  ordering  the  most  cost- 
effective  method(8)  of  providing  the 
requested  services.  This  is  consistent 
with  our  requirement  that  health  care 
providers  seek  to  minimize  the  cost  to 
the  universal  service  support 
mechanisms  by  using  a  competitive 
bidding  process  to  seciu«  the  most  cost- 
effective  service  arrangement  We  define 
the  most  cost-effective  method  of 
providing  service  as  the  method 
available  at  the  lowest  cost,  after 
consideration  of  featiires,  quality  of 
transmission,  reliability,  and  other 
factors  that  the  health  care  provider 
deems  relevant  to  choosing  an  adequate 
method  of  providing  the  required  health 
care  services.  Consistent  with  the  Joint 
Board's  recommendation,  we  require 
health  care  providers  to  renew  their 
certification  annually.  Health  care 
providers  are  required  to  certify  to  the 
following  conditions: 

(1)  That  the  requester  is  a  public  or 
nonprofit  entity  that  falls  within  one  of 
the  seven  categories  set  forth  in  the 
definition  of  health  care  provider  in 
section  254(h)(5)(B); 

(2)  Unless  the  requested  service  is 
supported  under  section  254(h)(2)(A). 


that  the  requester  is  physically  located 
in  a  rural  area  (OMB  defined  non-metro 
county  or  Goldsmith-defined  rural 
section  of  an  OMB  metro  county);  or.  if 
the  requested  service  is  supported  under 
§  254(h)(2)(A).  that  the  requester  cannot 
obtain  toll-fi«e  access  to  an  Internet 
service  provider; 

(3)  That  the  services  requested  will  be 
used  solely  for  purposes  reasonably 
related  to  the  provision  of  health  care 
services  or  instruction  that  the  health 
care  provider  is  legally  authorized  to 
provide  under  the  law  of  the  state  in 
which  they  are  provided; 

(4)  That  the  services  will  not  be  sold, 
resold,  or  transferred  in  consideration  of 
money  or  any  other  thing  of  value; 

(5)  If  the  services  are  being  purchased 
as  part  of  an  aggregated  purchase  with 
other  entities  or  individuals,  the  full 
details  of  any  such  arrangement 
governing  the  purchase,  including  the 
identities  of  all  co-purchasers  and  the 
portion  of  the  services  being  purchased 
by  the  health  care  provider. 

(6)  That  it  is  ordering  the  most  cost- 
effective  method(s)  of  providing  the 
requested  services. 

427.  Compliance  Review 

We  adopt  the  Joint  Board's 
recommendation  that  we  require  the 
Administrator  to  establish  and 
administer  a  monitoring  and  evaluation 
program  to  oversee  the  use  of  supported 
services  by  health  care  providers  and 
the  pricing  of  those  services,  and  we 
adopt  an  approach  consistent  with  the 
requirements  for  schools  and  libraries. 
Like  the  Joint  Board,  we  conclude  that 
a  compliance  program  is  necessary  to 
ensure  that  services  are  being  used  for 
the  provision  of  lawful  health  care,  that 
requesters  are  complying  with 
certification  requirements,  that 
requesters  are  otherwise  eligible  to 
receive  universal  service  support,  that 
rates  charged  comply  with  the  statute 
and  regulations,  and  that  the 
prohibitions  against  resale  or  transfer  for 
profit  are  stricdy  enforced. 

428.  Accordingly,  we  conclude  that 
health  care  providers,  as  well  as 
telecommunications  carriers,  should 
maintain  the  Same  kind  of  procurement 
records  for  purchases  under  this 
program  as  they  now  keep  for  other 
purchases.  We  conclude  that  health  care 
providers  must  be  able  to  produce  these 
records  at  the  request  of  any  auditor 
appointed  by  the  Administrator  or  any 
other  state  or  federal  agency  with 
jurisdiction  that  might,  for  example, 
suspect  fraud  or  other  illegal  conduct,  or 
merely  be  conducting  a  routine,  random 
audit  We  further  conclude  that  health 
care  providers  may  be  subject  to  random 
compliance  audits  by  any  auditor 


appointed  by  the  Administrator  or  any 
other  state  or  federal  agency  with 
jurisdiction  to  ensure  that  services  are 
being  used  for  the  provision  of  state 
authorized  health  care,  that  requesting 
providers  are  complying  with 
certification  requirements,  that 
requesting  providers  are  otherwise 
eligible  to  receive  supported  services, 
that  rates  charged  comply  with  the 
statute  and  regulations,  and  that  the 
prohibitions  against  resale  or  transfer  for 
profit  are  stricUy  enforced.  The 
compliance  audits  will  also  be  used  to 
evaluate  what  services  health  care 
providers  are  purchasing,  the  costs  of 
such  services,  and  how  such  services 
are  being  used.  Such  information  will 
permit  the  Commission  to  determine 
whether  universal  service  support 
policies  require  adjustment 

429.  The  Administrator  shall  develop 
a  method  for  obtaining  information  from 
health  care  providers  on  what  services 
they  are  purchasing  and  how  such 
services  are  being  used  emd  shall  submit 
a  report  to  the  Commission  on  the  first 
business  day  in  May  of  each  year.  The 
Commission  will  use  this  report,  in 
conjimction  with  any  information 
provided  by  the  Joint  Working  Croup  on 
Telemedicine.  to  monitor  the  progress  of 
health  care  providers  in  obtaining 
access  to  telecommunications  and  other 
information  services.  From  such 
monitoring  activities,  the  Administrator 
should  gather  and  report  the  following 
data:  (1)  The  number  and  nature  of 
requests  for  supported  services 
submitted  to  the  Administrator  and 
posted  by  the  Administrator.  (2)  the 
number  and  kinds  of  services  requested; 
(3)  the  number,  locations,  and 
descriptions  of  health  care  providers 
requesting  services;  (4)  the  number  and 
nature  of  the  requests  that  are  filled, 
delayed,  partially  filled,  or  unfilled,  and 
the  reasons  therefore;  (5)  the  number, 
natiue,  and  descriptions  of  carriers 
offering  to  provide  or  providing 
supported  services;  (6)  the  requested 
services  that  are  found  ineligible  for 
support;  (7)  the  rates,  prices,  and 
charges  for  services,  including  the 
submissions  of  proposed  urban  and 
rural  rates  for  each  service;  and  (8)  the 
number  and  nature  of  rate  submissions 
to  state  commissions  and  the 
Commission. 

430.  Carrier  Notification 

We  also  adopt  the  Joint  Board's 
reconunendation  to  encourage  carriers 
across  the  country  to  notify  all  health 
care  providers  in  their  service  areas  of 
the  availability  of  lower  rates  resulting 
from  universal  service  support  so  that 
eligible  health  care  providers  can  take 
full  advantage  of  the  supported  services. 
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We  expect  that  carriers  will  market  to 
health  care  providers.  As  with  schools 
and  libraries,  however,  we  decline  to 
impose  a  requirement  that  carriers 
notify  health  care  providers  about  the 
availability  of  supported  services. 

431.  Selecting  Between  Offset  or 
Reimbursement  for 
Telecommunications  Carriers 

Subject  to  the  limitations  on  services 
previously  described,  a 
telecommunications  carrier  shall  receive 
support  for  providing  an  eligible 
telecommunications  service  under 
section  254(h)(1)(A)  equal  to  the 
difference,  if  any,  between  the  rural  rate 
and  the  urban  rate  charged  for  the 
service,  as  defined  above.  A 
telecommunications  carrier  shall  also 
receive  support  for  providing  services 
under  section  254(h)(2)(A),  as  set  forth 
below.  With  modifications,  we  adopt 
the  Joint  Board's  recommendation  that 
we  require  carriers  to  receive  this 
support  through  offsets  to  the  amount 
they  would  otherwise  have  to  contribute 
to  federal  universal  service  support 
mechanisms,  rather  than  through  direct 
reimbursement.  We  conclude  that 
allowing  direct  compensation  under 
some  circumstances  is  consistent  with 
both  the  statutory  language  and  sound 
public  policy.  We  conclude  that  a 
telecommunications  carrier  providing 
eligible  services  to  rural  health  care 
providers  at  reasonably  comparable 
rates  under  the  provisions  of  section 
254(h)(1)(A)  should  treat  the  amount 
eligible  for  support  as  an  offset  against 
the  carrier's  universal  service  support 
obligation  for  the  year  in  which  the 
costs  were  incurred.  To  the  extent  that 
the  amount  of  universal  service  support 
owed  a  carrier  exceeds  tiiat  carrier's 
universal  service  obligation,  calculated 
on  an  annual  basis,  the  carrier  may 
receive  a  direct  reimbursement  in  the 
amount  of  the  difference,  as  the  majority 
of  the  state  members  of  the  Joint  Board 
recommend.  Any  reimbursement  due  a 
carrier  will  be  made  after  the  offset  is 
credited  against  that  carrier's  universal 
service  obligation,  but  in  any  event,  no 
later  than  the  ffrst  quarter  of  the 
calendar  year  following  the  year  in 
which  the  costs  for  services  were 
incurred. 

432.  Advanced  Telecommunications 
and  Information  Services 

We  agree  with  the  Joint  Board's 
conclusion  that  the  rules  we  establish 
for  the  provision  of  universal  service 
support  pursuant  to  section  254(h)(1)(A) 
should  significantly  increase  the 
availability  and  deployment  of 
telecommunications  services  for  rural 
health  care  providers.  Moreover,  we 


find  that  the  additional  support 
mechanisms  adopted  in  this  proceeding, 
for  example,  those  adopted  for  high  cost 
areas,  also  should  enhance  access  to 
advanced  telecommunications  and 
information  services  for  these  and  other 
health  care  providers. 

433.  Nonetheless,  we  provide 
additional  support  under  section 
254(h)(2)(A)  "to  enhance  *   •   •  access 
to  advanced  telecommunications  and 
information  services  for  all  public  and 
nonprofit  *   •   *  health  care  providers." 
For  the  reasons  discussed  below,  we 
will  provide  universal  service  support 
for  a  limited  amount  of  toll-free  access 
to  an  Internet  service  provider. 
Although  the  Joint  Board  did  not 
explicitly  recommend  supporting  toll 
charges  imposed  for  connecting  with  an 
Internet  service  provider  under  section 
254(h)(2)(A),  it  did  recommend  that  the 
Commission  seek  comment  and  further 
information  on  the  need  for  and  costs  of 
providing  advanced 
telecommunications  and  information 
services  for  rural  health  care  providers. 
In  providing  support  for  a  limited 
amount  of  toll-firee  Internet  access  under 
section  254(h)(2)(A),  we  agree  with  the 
Joint  Board's  conclusion  that  all  public 
and  non-profit  health  care  providers 
shall  benefit  from  the  implementation  of 
section  254(h)(2)(A).  This  conclusion  is 
consistent  with  the  plain  language  and 
purpose  of  section  254(h)(2). 

434.  Toll-free  Access  to  an  Internet 
Service  Provider 

We  agree  with  the  Joint  Board  that 
securing  access  to  the  Internet  may  be 
a  more  cost-effective  method  of  meeting 
some  telemedicine  needs  than  relying 
on  other  kinds  of  telecommunications 
services.  We  also  agree  with  those 
commenters  that  suggest  that  toll-free 
access  to  an  Internet  service  provider  is 
important  to  provide  cost-effective 
access  to  and  use  of  numerous  sources 
of  medical  information  and  to  facilitate 
the  flow  of  health  care-related 
information. 

435.  We  agree  with  the  majority  of  the 
state  members  of  the  Joint  Board  that  the 
major  cost  for  rural  health  care 
providers  seeking  access  to  an  Internet 
service  provider  is  toll  charges  incurred 
by  providers  who  lack  local  dial-up 
access.  Accordingly,  we  conclude  that 
each  health  care  provider  that  cannot 
obtain  toll-free  access  to  an  Internet 
service  provider  is  entitied  to  receive  a 
limited  amount  of  toll-free  access.  Upon 
submitting  a  request  to  a 
telecommunications  carrier,  each  such 
health  care  provider  may  receive  the 
lesser  of  the  toll  charges  incurred  for  30 
hours  of  access  to  an  Internet  service 
provider  or  $180.00  per  month  in  toll 


charge  credits  for  toll  charges  imposed 
for  connecting  to  an  Internet  service 
provider.  We  clarify  that  such  support 
will  fund  toll  charges  but  not  distance- 
sensitive  charges  for  a  dedicated 
connection  to  an  Internet  service 
provider. 

436.  Like  the  majority  of  the  state 
members  of  the  Joint  Board,  we  believe 
that  a  dollar  cap  on  support  for  toll-free 
Internet  access  is  consistent  with  the 
Joint  Board's  objective  to  develop  a  cost- 
effective  program.  We  agree  with 
Nebraska  Hospitals  that  approximately 
$180.00  of  support  for  each  eligible 
health  care  provider,  each  month,  is  a 
reasonable  amount  of  access  to  support 
and  should  create  sufficient 
mechanisms.  While  Nebraska  Hospitals 
proposed  support  for  15  hours  of  access 
at  S.20  per  minute,  we  adopt  a  dollar 
cap  based  on  30  hours  of  use  at  a  $.10 
per  minute  toll  charge.  We  find  that  this 
dollar  cap  per  provider  on  support  for 
toll-free  access  to  an  Internet  service 
provider  is  a  specific,  sufficient,  and 
predictable  mechanism,  as  required  by 
section  254(b)(5)  of  the  Act,  because  it 
limits  the  amount  of  support  that  each 
health  care  provider  may  receive  per 
month  to  a  reasonable  level.  This  limit 
should  also  cause  support  for  toll-free 
access  to  an  Internet  service  provider 
not  to  increase  the  size  of  the  fund 
significanUy. 

Interstate  Subscriber  Line  Charges  and 
Carrier  Common  Line  Charges 

437.  LTS  Payments 

We  agree  with  the  Joint  Board  that 
LTS  payments  constitute  a  luiiversal 
service  support  mechanism.  LTS 
payments  reduce  the  access  charges  of 
small,  rural  ILECs  participating  in  the 
loop-cost  pool  by  raising  the  access 
charges  of  non-participating  ILECs.  Like 
the  Joint  Board,  we  conclude  that  this 
support  mechanism  is  inconsistent  with 
the  Act's  requirements  that  support  be 
collected  from  all  providers  of  interstate 
telecommunications  services  on  a  non- 
discriminatory basis  and  be  available  to 
all  eligible  telecommunications  carriers. 
Currentiy,  only  ILECs  participating  in 
die  NECA  CCL  tariff  receive  LTS 
support  and  only  ILECs  that  do  not 
participate  in  the  NECA  CCL  tariff  make 
LTS  payments.  We  further  conclude  that 
the  Joint  Board  correcUy  rejected  some 
commenters'  argument  that  the  Act  only 
requires  new  universal  service  supjxirt 
mechanisms  to  comply  with  section 
254.  We  find  that  Congress  also 
intended  that  we  reform  existing 
support  mechanisms,  such  as  LTS,  if 
necessary.  We  therefore  adopt  the  Joint 
Board's  reconmiendation  that  LTS 
should  be  removed  from  access  charges. 
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438.  Although  we  conclude  that  the 
recovery  of  LTS  revenue  through  access 
charges  represents  an  impermissibly 
discriminatory  universal  service  support 
mechanism,  we  agree  with  the  Joint 
Board  that  LTS  payments  serve  the 
public  interest  by  reducing  the  amount 
of  loop  cost  that  high  cost  LECs  must 
recover  from  DCCs  through  CCL  charges 
and  thereby  facilitating  interexchange 
service  in  high  cost  areas  consistent 
with  the  express  goals  of  section  254. 
Thus,  although  we  remove  the  LTS 
system  from  the  access  charge  regime, 
we  adopt  the  Joint  Board's 
recommendation  that  we  enable  rural 
LECs  to  continue  to  receive  payments 
comparable  to  LTS  from  the  new 
universal  service  support  mechanisms. 

439.  SLC  Caps 

We  agree  with  the  Joint  Board's 
conclusions  that  current  rates  generally 
are  affordable,  and  that  the  level  of  the 
SLC  cap  implicates  affordability 
concerns.  We  also  concur  with  the  Joint 
Board  that  determination  of  the  proper 
level  of  the  SLC  cap  depends  upon  a 
number  of  interdependent  factors.  The 
affordability  of  rates  in  coming  years 
will  be  affected  by  future  Joint  Board 
recommendations  and  Commission 
action  in  this  proceeding.  The  SLC  also 
is  part  of  the  interstate  access  charge 
system,  which  we  are  currently 
reviewing  in  the  companion  access 
charge  reform  docket.  As  part  of  the 
recovery  mechanism  for  interstate- 
allocated  loop  costs,  the  SLC  cap  also 
may  be  affected  by  the  Separations  Joint 
Board's  recommendations.  We  therefore 
conclude  that  it  would  be  inappropriate 
to  make  significant  changes  to  the  SLC 
cap  for  primary  residential  and  single 
line  business  lines  at  this  time.  In  light 
of  these  considerations,  we  adopt  the 
Joint  Board's  recommendation  that  the 
SLC  cap  for  primary  residential  and 
single-line  business  lines  should  remain 
unchanged. 

440.  CCL  Charges 

In  our  Access  Charge  Reform  Order, 
the  Commission  adopts  the  Joint  Board's 
suggestion  that  the  CCL  charge  should 
be  recovered  in  a  more  efficient  manner. 
Specifically,  in  the  Access  Charge 
Reform  Order,  we  create  and  implement 
a  system  of  flat,  per-line  charges  on  the 
PIC.  Where  an  end  user  declines  to 
select  a  PIC,  we  adopt  the  Joint  Board's 
suggestion  that  the  PIC  charge  be 
assessed  on  the  end  user.  As  more  fully 
described  in  our  Access  Charge  Reform 
Order,  we  contemplate  that,  over  time, 
all  implicit  subsidies  will  be  removed 
from  these  flat-rate  charges  and  that  any 
universal  service  costs  will  be  borne 


explicitly  by  our  universal  service 
support  mechanisms. 

441.  Replacement  of  LTS 

As  we  have  stated,  rural  carriera'  LTS 
payments  will  be  replaced  with 
comparable,  per-line  payments  from  the 
new  universal  service  support 
mechanisms  on  January  1, 1998. 
Because  current  LTS  payments  will 
cease  on  that  date,  our  rules  must  be 
modified  so  that  ILECs  that  currently 
contribute  to  LTS  also  will  stop  making 
LTS  payments  on  that  date.  LTS 
contributors  currently  recover  the 
revenue  necessary  for  their  LTS 
contributions  through  their  own  CCL 
charges.  Because  current  LTS 
contributors  will  no  longer  be  making 
such  contributions  after  January  1,  1998, 
their  CCL  charges  should  be  adjusted  to 
account  for  this  change.  If  we  did  not 
adjust  CCL  charges  to  reflect  the 
elimination  of  LTS  payment  obligations, 
ILECs  would  recover  funds  through 
their  access  charges  for  which  they 
incurred  no  corresponding  cost;  the 
result  would  be  an  inappropriate 
transfer  of  funds  from  IXCs  or  their 
customers  to  ILECs. 

442.  We  also  observe  that  the 
replacement  of  LTS  with  pjer-line 
support  from  the  new  universal  service 
support  mechanisms  will  affect  our 
current  rule  that  sets  the  NECA  CCL 
tariff  at  the  average  of  price-cap  LECs' 
CCL  charges,  as  our  rules  currently 
provide.  "The  elimination  of  price-cap 
ILECs'  LTS  obligations  will  allow  their 
CCL  charges  to  foil,  but  there  is  no 
corresponding  reason  for  a  reduction  in 
the  NECA  CCL  tariff.  Yet  under  our 
current  rules,  the  NECA  CCL  charge 
would  fall  simply  because  of  our 
regulatory  changes  to  price-cap  ILECs' 
LTS  payment  obligations.  We  must 
therefore  establish  a  new  method  to  set 
the  NECA  CCL  tariff.  We  address  this 
question,  too,  in  the  access  charge 
reform  proceeding. 

Administration  Of  Support 
Mechanisms 

443.  Criteria  for  Mandatory  Contribution 

We  agree  with  the  Joint  Board's 
recommendation  that  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  must  contribute  to  the  support 
mechanisms.  To  be  considered  a 
mandatory  contributor  to  universal 
service  under  section  254(d):  (1)  A 
telecommunications  carrier  must  offer 
"interstate  "  "telecommunications";  (2) 
those  interstate  telecommunications 
must  be  offered  "for  a  fee";  and  (3)  those 
interstate  telecommunications  must  be 
offered  "directly  to  the  public,  or  to 


such  classes  of  users  as  to  be  effectively 
available  to  the  public." 

444.  Interstate 

Telecommunications  are  "interstate" 
when  the  communication  or 
transmission  originates  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia  and 
terminates  in  another  state,  territory, 
possession,  or  the  District  of  Columbia 
(47  U.S.C.  153(22)).  In  addition,  under 
the  Commission's  rules,  if  over  ten 
percent  of  the  traffic  carried  over  a 
private  or  WATS  line  is  interetate,  then 
the  revenues  and  costs  generated  by  the 
entire  line  are  classified  as  interstate  (47 
CFR  36.154(a)).  We  agree  with  the  Joint 
Board's  conclusion  that  interstate 
telecommunications  services  include 
telecommunications  services  among 
U.S.  territories  and  possessions  because 
such  areas  are  expressly  included 
within  the  definition  of  "interstate." 

445.  We  also  agree  that  the  base  of 
contributors  to  universal  service  should 
be  construed  broadly  and  should 
include  international  conmiunications 
revenues  generated  by  carriers  of 
interstate  telecommunications. 
Although  we  agree  that  by  definition, 
foreign  or  international 
telecommimications  are  not  "interstate" 
because  they  are  not  carried  between 
states,  territories,  or  possessions  of  the 
United  States,  we  find  that,  pursuant  to 
our  statutory  authority  to  assess 
contributions  to  universal  service  on  an 
equitable  and  nondiscriminatory  basis, 
we  shall  include  the  foreign 
telecommunications  revenues  of 
interstate  carriers  within  the  revenue 
base.  Contributors  that  provide 
international  telecommunications 
services  benefit  from  universal  service 
because  they  must  either  terminate  or 
originate  telecommunications  on  the 
domestic  PSTN.  Therefore,  we  find  that 
contributors  that  provide  international 
telecommunications  services  should 
contribute  to  universal  service  on  the 
basis  of  revenues  derived  from  those 
services.  Foreign  communications  are 
defined  as  a  "communication  or 
transmission  from  or  to  any  place  in  the 
United  States  to  or  from  a  foreign 
country,  or  between  a  station  in  the 
United  States  and  a  mobile  station 
located  outside  of  the  United  States." 
(47  U.S.C.  153(17)).  Commimications 
that  are  billed  to  domestic  end  users 
shoidd  be  included  in  the  revenue  base, 
including  country  direct  calls  when 
provided  between  the  United  States  and 
a  foreign  point.  Revenues  bom 
communications  between  two 
international  points  or  foreign  countries 
would  not  be  included  in  the  universal 
service  base,  for  example,  if  a  domestic 
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end  user  used  country  direct  calling 
between  two  foreign  points.  We  find 
that  carriers  that  provide  only 
international  telecommunications 
services  are  not  required  to  contribute  to 
universal  service  support  mechanisms 
because  they  are  not 
"telecommunications  carriers  that 
provide  interstate  telecommunications 
services." 

446.  Telecommunications 

Telecommunications  is  defined  as  a 
"transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received."  (47  U.S.C. 
153(46).  To  provide  more  specific 
guidance  as  to  what  services  quahfy  as 
"telecommunications,"  we  adopt,  with 
slight  modification,  the  Joint  Board's  list 
of  examples  and  find  that  the  following 
services  satisfy  the  above  definition  and 
are  examples  of  interstate 
telecommunications: 

cellular  telephone  and  paging  services; 
mobile  radio  services;  operator  services;  PCS; 
access  to  interexchange  service;  special 
access;  wide  area  telephone  service  (WATS); 
toll-free  services;  900  services;  MTS;  private 
line;  telex;  telegraph;  video  services;  satellite 
services;  and  resale  services. 

447.  We  also  clarify  the  scope  of 
contribution  obligations  for  "satellite" 
and  "video"  services,  which  are  among 
the  services  listed  in  the  exemplary  list 
provided  by  the  Joint  Board.  The  Joint 
Board  recommended  that  the 
Commission  adopt  "the  TRS  approach" 
to  identifying  providers  of  interstate 
telecommunications  services.  Under  ovu' 
TRS  rules,  carriers  must  contribute  to 
the  TRS  Fimd  based  on  their  gross 
telecommimications  services  revenues. 
Consistent  with  its  recommendation,  the 
Joint  Board  concluded  that  satellite 
operators  should  contribute  to  universal 
service  to  the  extent  that  they  provide 
"telecommunications  services."  We 
adopt  the  Joint  Board's  approach  and 
clarify  that  satellite  and  video  service 
providers  must  contribute  to  universal 
service  only  to  the  extent  that  they  are 
providing  interstate  telecommunications 
services.  Thus,  for  example,  entities 
providing,  on  a  common  carrier  basis, 
video  conferencing  services,  channel 
service  or  video  distribution  services  to 
cable  bead-ends  would  contribute  to 
luiiversal  service.  Entities  providing 
open  video  systems  (OVS),  cable  leased 
access,  or  direct  broadcast  satellite 
(DBS)  services  would  not  be  required  to 
contribute  on  the  basis  of  revenues 
derived  from  those  services.  We  agree 
with  the  Joint  Board  that  this  list  is  not 
exhaustive.  Other  services  not  on  the 
list  or  services  that  may  be  developed 


may  also  qualify  as  interstate 
telecommiuiications. 

448.  For  a  Fee 

We  agree  with  the  Joint  Board's 
interpretation  of  the  plain  language  of 
section  3(46)  and  find  that  the  plain 
meaning  of  the  phrase  "for  a  fee"  means 
services  rendered  in  exchange  for 
something  of  value  or  a  monetary 
payment.  We  do  not  find  persuasive 
UTC's  argtmient  that  "for  a  fee"  means 
"for-profit."  We  do  not  assiune  that 
Congress  intended  to  limit 
"telecommunications  services"  to  those 
which  are  offered  "for-profit"  when 
Congress  could  have,  but  did  not,  so 
state.  In  response  to  LCRA's  request,  we 
note  that  cost  sharing  for  the 
construction  and  operation  of  private 
telecommunications  networks  does  not 
render  participants 

"telecommimications  carriers"  because 
such  arrangements  do  not  involve 
service  "directly  to  the  public." 

449.  Directly  to  the  Public 

We  find  that  the  definition  of 
"telecommunications  services"  in 
which  the  phrase  "directly  to  the 
public"  appears  is  intended  to 
encompass  only  telecommiuiications 
provided  on  a  common  carrier  basis. 
This  conclusion  is  based  on  the  Joint 
Explanatory  Statement,  which  explains 
that  the  term  telecommunications 
service  "is  defined  as  those  services  and 
facilities  offered  on  a  common  carrier' 
basis,  recognizing  the  distinction 
between  common  carrier  offerings  that 
are  provided  to  the  public  *  *  •  and 
private  services."  Federal  precedent 
holds  that  a  carrier  may  be  a  common 
carrier  if  it  holds  itself  out  "to  service 
indifferently  all  potential  users."  Such 
users,  however,  are  not  limited  to  end 
users.  Common  carrier  services  include 
services  offered  to  other  carriers,  such  as 
exchange  access  service,  which  is 
offered  on  a  common  carrier  basis,  but 
is  offered  primarily  to  other  carriers. 
Precedent  further  holds  that  a  carrier 
will  not  be  a  common  carrier  "where  its 
practice  is  to  make  individualized 
decisions  in  particular  cases  whether 
and  on  what  terms  to  serve." 

450.  We  conclude  that  only  common 
carriers  should  be  considered 
mandatory  contributors  to  the  support 
mechanisms.  We  agree  with  the  Joint 
Board's  recommendation  that  any  entity 
that  provides  interstate 
telecommunications  to  users  other  than 
significantly  restricted  classes  for  a  fee 
should  contribute  to  the  support 
mechanisms.  We  find,  however,  that  the 
statute  supports  reaching  the  Joint 
Board's  goal  under  our  permissive 
authority  rather  than  our  mandatory 


authority.  We  agree  with  the  Joint  Board 
that  private  network  operators  that  lease 
excess  capacity  on  a  non-common 
carrier  basis  should  contribute  to 
universal  service  support;  we  do  not, 
however,  include  them  in  the  category 
of  mandatory  contributors.  We  classify 
these  service  providers  as  "other 
providers  of  interstate 
telecommunications"  because  we  find 
that  private  network  operators  that  lease 
excess  capacity  on  a  non-conunon 
carrier  basis  are  not  common  carriers  or 
mandatory  contributors  under  the  first 
sentence  of  section  254(d).  Nevertheless, 
we  find  that,  pursuant  to  our  permissive 
authority,  the  public  interest  requires 
them,  as  providers  of  interstate 
telecommunications,  to  contribute  to 
universal  service  because  they  compete 
against  telecommunications  carriers  in 
the  provision  of  interstate 
telecommunications. 

451.  We  agree  with  the  Joint  Board 
and  find  no  reason  to  exempt  from 
contribution  any  of  the  broad  classes  of 
telecommunications  carriers  that 
provides  interstate  telecommunications 
services,  including  satellite  operators, 
resellers,  wholesalers,  paging 
companies,  utility  companies,  or 
carriers  that  serve  rural  or  high  cost 
areas,  because  the  Act  requires  "every 
telecommunications  carrier  that 
provides  interstate  telecommunications 
services"  to  contribute  to  the  support 
mechanisms.  Thus,  we  agree  with  the 
Joint  Board  that  any  entity  that  provides 
interstate  telecommunications  services, 
including  offering  any  of  the  services 
identified  above  for  a  fee  directly  to  the 
public  or  to  such  classes  of  users  as  to 
be  effectively  available  directly  to  the 
public,  must  contribute  to  the  support 
mechanisms. 

452.  Furthermore,  we  agree  with  the 
Joint  Board  that  information  service 
providers  (ISP)  and  enhanced  service 
providers  are  not  required  to  contribute 
to  support  mechanisms  to  the  extent 
they  provide  such  services.  The  Act 
defines  an  "information  service"  as  "the 
offering  of  a  capability  for  generating, 
acquiring,  storing,  transforming, 
processing,  retrieving,  utilizing,  or 
making  available  information  via 
teleconununications  •  *  •  but  does  not 
include  any  use  of  any  such  capability 
for  the  management,  control,  or 
operation  of  a  telecommunications 
system  or  the  management  of  a 
telecommunications  service."  (47  U.S.C. 
section  153(20).  The  Commission's  rules 
define  "enhanced  services"  as  "services 
offered  over  common  carrier 
transmission  facilities  used  in  interstate 
communications  which  employ 
computer  processing  applications  that 
act  on  the  format,  content,  code. 
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protocol,  or  similar  aspects  of  the 
subscriber's  transmitted  information; 
provide  the  subscriber  additional, 
different,  or  restructured  information;  or 
involve  subscriber  interaction  with 
stored  information."  (47  CFR  section 
64.702).  The  definition  of  enhanced 
services  is  substantially  similar  to  the 
definition  of  information  services.  In  the 
Non-Accounting  Safeguards  Fixst  Report 
and  Order  (62  FR  2927  (January  21, 
1997))  in  which  the  Commission  found 
that  all  services  previously  considered 
"enhanced  services"  are  "information 
services,"  the  Commission  indicated 
that,  to  ensure  regulatory  certainty  and 
continuity,  it  was  preserving  the 
definitional  scheme  by  which  certain 
services  (enhanced  and  information 
services)  are  exempted  from  regulation 
under  Title  Q  of  the  Act.  We  have  issued 
a  Notice  of  Inquiry  (62  FR  4670  (January 
31,  1997))  seeking  comment  on  the 
treatment  of  Internet  access  and  other 
information  services  that  use  the  public 
switched  network.  We  intend  in  that 
proceeding  to  review  the  status  of  ISPs 
under  the  1996  Act  in  a  comprehensive 
manner. 

453.  With  respect  to  the  issue  of 
whether  states  may  require  CMRS 
providers  to  contribute  to  state  universal 
service  support  mechanisms,  we  agree 
with  the  Joint  Board  and  find  that 
section  332(c)(3)  does  not  preclude 
states  from  requiring  CMRS  providers  to 
contribute  to  state  support  mechanisms. 
Section  254(f)  states  that  states  may 
require  telecommunications  carriers  that 
provide  intrastate  telecommunications 
services  to  make  equitable  and 
nondiscriminatory  contributions  to  state 
support  mechanisms.  Section  332(c)(3) 
prohibits  states  from  regulating  the  rates 
charged  by  CMRS  providers.  Section 
332(cH3)  also  states  that  "(njothing  in 
this  subparagraph  shall  exempt 
providers  of  commercial  mobile  services 
(where  such  services  are  a  substitute  for 
land  line  telephone  exchange  service  for 
a  substantial  portion  of  the 
communications  within  such  (sjtate)" 
bom  state  luiiversal  service 
requirements.  Several  commenters  argue 
that  section  332(c)(3)  prohibits  states 
from  requiring  CMRS  providers 
operating  within  a  state  to  contribute  to 
state  universal  service  programs  unless 
the  CMRS  provider's  service  is  a 
substitute  for  land  line  service  in  a 
substantial  portion  of  the  state.  I'he 
Joint  Board,  however,  disagreed. 
California  PUC  has  adopted  this 
interpretation  and  has  required  CMRS 
providers  in  California  to  contribute  to 
the  state's  programs  for  Lifeline  and 
high  cost  small  companies  since  January 
1,1995. 


454.  Other  Providers  of  Interstate 
Telecommunications 

We  require  all  the  entities  identified 
by  the  Joint  Board  in  its  Recommended 
Decision  to  contribute  to  the  support 
mechanisms,  subject  to  the  slight 
modification  discussed  above  regarding 
carriers  that  provide  only  international 
services.  Because  of  the  statutory 
language  and  legislative  history 
discussed  above,  however,  we  reach  the 
result  recommended  by  the  Joint  Board 
in  a  slightly  different  manner.  We  find 
under  our  permissive  authority  over 
"other  providers  of 
telecommimications"  that  the  public 
interest  requires  private  service 
providers  that  offer  their  services  to 
others  for  a  fee  and  payphone 
aggregators  to  contribute  to  our  support 
mechanisms. 

455.  We  find  that  the  principle  of 
competitive  neutrality,  recommended 
by  the  Joint  Board  and  adopted  by  the 
Commission,  suggests  that  we  should 
require  certain  "providers  of  interstate 
telecommunications"  to  contribute  to 
the  support  mechanisms.  We  find  that 
the  public  interest  requires  both  private 
service  providers  that  offer  interstate 
telecommunications  to  others  for  a  fee 
and  payphone  aggregators  to  contribute 
to  the  preservation  and  advancement  of 
universal  service  in  the  same  maimer  as 
carriers  that  provide  "interstate 
telecommunications  services"  because 
this  approach  reduces  the  possibility 
that  carriers  with  universal  service 
obligations  will  compete  directly  with 
carriers  without  such  obligations.  In 
addition,  the  inclusion  of  such 
providers  as  contributors  to  the  suppcHl 
mechanisms  will  broaden  the  funding 
base,  lessening  contribution 
requirements  on  telecommunications 
carriers  or  any  particular  class  of 
telecommunications  providers. 

456.  Although  some  private  service 
providers  serve  only  tkeir  own  internal 
needs,  some  provide  services  or  lease 
excess  capacity  on  a  private  contractual 
basis.  The  provision  of  services  or  the 
lease  of  excess  capacity  on  a  private 
contractual  basis  alone  does  not  render 
these  private  service  providers  common 
carriers  and  thus  mandatory 
contributors.  We  find  justification, 
however,  pursiiant  to  our  permissive 
authority,  for  requiring  these  providers 
that  provide  telecommunications  to 
others  in  addition  to  serving  their 
internal  needs  to  contribute  to  federal 
universal  service  on  the  same  basis  as 
telecommunications  carriers.  Without 
the  benefit  of  access  to  the  PSTN,  which 
is  supported  by  universal  service 
mechanisms,  these  providers  would  be 
unable  to  sell  their  services  to  others  for 


a  fee.  Accordingly,  these  providers,  like 
telecommunications  or  common 
carriers,  have  built  their  businesses  or  a 
part  of  their  businesses  on  access  to  the 
PSTN,  provide  telecommunications  in 
competition  with  common  carriers,  and 
their  non-common  carrier  status  results 
solely  from  the  manner  in  which  they 
have  chosen  to  structure  their 
operations.  Even  if  a  private  network 
operator  is  not  connected  to  the  PSTN, 
if  it  provides  telecommunications,  it 
competes  with  common  carriers,  and 
the  principle  of  competitive  neutrality 
dictates  that  we  should  secure 
contributions  from  it  as  well  as  its 
competitors.  Thus,  piusuant  to  our 
permissive  authority,  we  find  that  the 
public  interest  requires  private  service 
providers  that  offer  services  to  others  for 
a  fee  on  a  non-common  carrier  basis  to 
contribute  to  the  support  mechanisms. 

457.  We  agree  with  RBOC  Payphone 
Coalition  that  payphone  service 
providers  are  not  telecommunications 
carriers  because  they  are  "aggregators." 
Payphone  service  providers  do, 
however,  provide  interstate 
telecommunications  and  thus  are 
subject  to  our  permissive  authority  to 
require  contributions  if  the  public 
interest  so  requires. 
Telecommunications  carriers  that 
provide  payphone  services  must 
contribute  on  the  basis  of  their 
telecommunications  revenues, 
including  the  revenues  derived  from 
their  payphone  operations,  because 
payphone  revenues  are  revenues 
derived  from  end  users  for 
telecommunications  services.  If  we  did 
not  exercise  our  permissive  authority, 
aggregators  that  provide  only  payphone 
service  would  not  be  required  to 
contribute,  while  their 
telecommunications  carrier  competitors 
would.  We  do  not  want  to  create 
incentives  for  telecommunications 
carriers  to  alter  their  business  structures 
by  divesting  their  payphone  operations 
in  order  to  reduce  their  contributions  to 
the  support  mechanisms.  Thus,  we  find 
that  because  payphone  aggregators  are 
connected  to  the  PSTN  and  because 
they  directly  compete  with  mandatmy 
contributors  to  universal  service  the 
public  interest  requires  payphone 
providers  to  contribute  to  the  support 
mechanisms. 

458.  We  do  not  wish,  however,  to 
require  contributions  bora  payphone 
aggregators,  such  as  beauty  shop  or 
grocery  store  owners,  retail 
establishment  franchisees,  restaurant 
owners,  or  schools  that  provide 
payphones  primarily  as  a  convenience 
to  the  c\istomers  of  their  primary 
business  and  do  not  provide  payphone 
services  as  part  of  their  core  business. 
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The  provision  of  a  payphone  is  merely 
incidental  to  their  primary  non- 
telecommunications  business  and 
constitutes  a  minimal  percentage  of 
their  total  annual  business  revenues.  We 
anticipate  that  these  entities  will  qualify 
for  the  de  minimis  exemption  and  that 
they  will  not  be  required  to  contribute 
because  their  contributions  will  be  less 
than  $100.00  per  year.  If  their 
contributions  exceed  the  de  minimis 
level,  however,  they  will  be  required  to 
contribute. 

459.  Finally,  we  agree  with  the  Joint 
Board  that  those  "other  providers  of 
telecommunications"  that  provide 
telecommunications  solely  to  meet  their 
internal  needs  should  not  be  required  to 
contribute  to  the  support  mechanisms  at 
this  time,  because  telecommunications 
do  not  comprise  the  core  of  their 
business.  Private  network  operators  that 
serve  only  their  internal  needs  do  not 
lease  excess  capacity  to  others  and  do 
not  charge  others  for  use  of  their 
network.  Thus,  we  find  that  they  have 
not  structured  their  businesses  around 
the  provision  of  telecommunications  to 
others.  In  addition,  it  would  be 
administratively  burdensome  to  assess  a 
special  non- revenues-based  contribution 
on  these  providers  because  they  do  not 
derive  revenues  from  the  provision  of 
services  to  themselves. 

460.  We  note  that  cost-sharing  for  the 
construction  and  operation  of  private 
networks  would  not  render  participants 
"other  providers  of 
telecommunications"  that  must 
contribute  to  the  support  mechanisms 
because  the  participants  are  a 
consortium  of  customers  of  a  carrier.  If, 
however,  a  lead  participant  owned  and 
operated  its  own  telecommunications 
network  and  received  monetary 
payments  for  service  &om  other 
participants,  the  lead  participant  would 
be  a  provider  of  telecommimications 
and,  if  it  provided  interstate 
telecommunications,  would  be  included 
within  the  group  that  we  require  to 
contribute  to  the  support  mechanisms, 
subject  to  the  de  minimis  exemption. 
We  also  find,  however,  that  government 
entities  that  purchase 
telecommunications  services  in  bulk  on 
behalf  of  themselves,  e.g.,  state  networks 
for  schools  and  libraries,  will  not  be 
considered  "other  providers  of 
teleconununications"  that  will  be 
required  to  contribute.  Such  government 
entities  would  be  purchasing  services 
for  local  or  state  governments  or  related 
agencies.  Therefore,  we  find  that  such 
government  agencies  serve  only  their 
internal  needs  and  should  not  be 
required  to  contribute.  Similarly,  we 
conclude  that  public  safety  and  local 
governmental  entities  licensed  imder 


subpart  B  of  part  90  of  our  rules  will  not 
be  required  to  contribute  because  of  the 
restrictive  eligibility  requirements  for 
these  services  and  because  of  the 
important  public  safety  and  welfere 
functions  for  which  these  services  are 
used.  Similarly,  if  an  entity  exclusively 
provides  interstate  telecommunications 
to  public  safety  or  government  entities 
and  does  not  offer  services  to  others, 
that  entity  will  not  be  required  to 
contribute. 

461.  The  De  Minimis  Exemption 

We  adopt  the  Joint  Board's  view  that 
contributors  whose  contributions  are 
less  than  the  administrator's 
administrative  costs  of  collection  should 
be  exempt  from  reporting  and  - 
contribution  requirements.  Section 
254(d)  itself  does  not  provide  specific 
guidance  on  how  the  Commission 
should  exercise  its  authority  to  exempt 
carriers  whose  contributions  would  be 
de  minimis.  The  Joint  Explanatory 
Statement,  however,  states  the 
congressional  expectation  that  "this 
authority  would  only  be  used  in  cases 
where  the  administrative  cost  of 
collecting  contributions  from  a  carrier  or 
carriers  would  exceed  the  contribution 
that  carrier  would  otherwise  have  to 
make  under  the  formula  for 
contributions  selected  by  the 
Commission."  Thus,  we  find  that  the 
legislative  history  of  section  254(d] 
clarifies  Congress's  intent  that  this 
exemption  be  narrowly  construed.  It 
also  clarifies  that  the  purpose  of  the  de 
minimis  exemption  is  to  prevent  waste 
resulting  from  requiring  contributions 
when  the  administrative  costs  of 
collecting  them  will  exceed  the  amounts 
collected.  Thus,  we  adopt  the  Joint 
Board's  recommendation  and  reject 
commenters'  arguments  in  support  of 
other  factors  for  determining  when  a 
carrier  providing  interstate 
telecommunications  services  should  be 
exempt  from  the  statutory  obligation  to 
contribute  to  federal  imiversal  service 
support  mechanisms. 

462.  We  agree  with  the  Joint  Board 
which  advocates  basing  the  exemption 
on  the  administrator's  and  contributors' 
costs,  and  conclude  that  the  cost  of 
collection  should  encompass  only  the 
administrator's  costs  to  bill  and  collect 
individual  carrier  contributions. 
Although  we  agree  that  a  de  minimis 
exemption,  as  defined  above,  will  serve 
the  public  interest,  commenters  did  not 
submit  data  regarding  the  incremental 
cost  of  collection  for  the  record.  We  will 
adopt  the  SIOO.OO  minimum 
contribution  requirement  used  for  TRS 
contribution  purposes  because  we 
assume  that  the  administrator's 
administrative  costs  of  collection  could 


possibly  equal  as  much  as  $100.00. 
Therefore,  if  a  contributor's  contribution 
would  be  less  than  SIOO.OO,  it  will  not 
be  required  to  contribute  or  comply 
with  reporting  requirements.  We 
instruct  the  administrator  to  re-evaluate 
incremental  administrative  costs,  taking 
into  account  inflation,  after  the 
contribution  mechanisms  have  been 
implemented. 

463.  We  reject  the  argument  that 
requiring  contributions  by  paging 
carriers  represents  an  unconstitutional 
tax  because  paging  carriers  do  not 
derive  any  benefit  from  universal 
service.  First,  we  note  that  although 
some  paging  carriers  may  be  ineligible 
to  receive  support,  all 
telecommunications  carriers  benefit 
from  a  ubiquitous  teleconununications 
network.  Customers  who  receive  pages 
would  not  be  able  to  receive  or  respond 
to  those  pages  absent  use  of  the  PSTN. 
Second,  as  we  explained  above,  our 
contribution  requirements  do  not 
constitute  a  tax.  Some  commenters  also 
argue  that  carriers  ineligible  to  receive 
support  should  be  allowed  to  make 
reduced  contributions  to  universal 
service.  Because  section  254(d)  states 
that  "every  telecommunications  carrier 
that  provides  interstate 
telecommunications  services"  must 
contribute  to  imiversal  service  and  does 
not  limit  contributions  to  "eligible 
carriers,"  we  agree  with  the  Joint  Board 
and  reject  these  arguments.  "Thus,  we 
find  that  the  de  minimis  exemption 
cannot  and  should  not  be  interpreted  to 
allow  reduced  contributions  or 
contribution  exemptions  for  ineligible 
carriers. 

464.  General  Jurisdiction  Over  Universal 
Service  Support 

We  conclude  that  the  Commission  has 
jurisdiction  to  assess  contributions  for 
the  universal  service  support 
mechanisms  from  intrastate  as  well  as 
interstate  revenues  and  to  require 
carriers  to  seek  state  (and  not  federal) 
authority  to  recover  a  portion  of  the 
contribution  in  intrastate  rates. 
Although  we  expressly  decline  to 
exercise  the  entirety  of  this  jurisdiction, 
we  believe  it  is  important  to  set  forth  the 
contours  of  our  authority. 

465.  Oiu"  authority  over  the  universal 
service  support  mechanisms  is  derived 
first  and  foremost  from  the  plain 
language  of  section  254.  First,  section 
254(a)  provides  that  rules  "to 
implement"  the  section  are  to  be 
recommended  by  the  Joint  Board,  and 
those  recommendations,  in  turn,  are  to 
be  implemented  by  the  Commission. 
Thus,  the  Commission  has  the  ultimate 
responsibility  to  effectuate  section  254. 
Further,  Congress  reemphasized  the 
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Commission's  authority  independent  of 
the  Joint  Board  by  directing  in  section 
254(c)(2)  that  the  concept  of  universal 
service  is  an  "evolving  level  of 
telecommunications  that  the 
Commission  shall  establish 
periodically."  Thus,  Congress  expressly 
authorized  the  Commission  to  define 
the  parameters  of  universal  service. 

466.  Section  254(d)  also  mandates 
that  interstate  telecommunications 
carriers  "shall  contribute,  on  an 
equitable  and  nondiscriminatory  basis, 
to  the  specific,  predictable,  and 
sufficient  mechanisms  established  by 
the  Commission  to  preserve  and 
advance  universal  service."  In  thus 
prescribing  that  the  support 
mechanisms  be  "sufficient,"  Congress 
obligated  the  Commission  to  ensure  that 
the  support  mechanisms  satisfy  section 
254's  goal  of  "preserving  and  advancing 
universal  service,"  consistent  with  the 
principles  set  forth  in  section  254(b), 
including  the  principle  that  quality 
services  should  be  available  at  "just, 
reasonable,  and  affordable  rates."  In  so 
doing.  Congress  expressly  granted  the 
Commission  jurisdiction  to  establish 
support  mechanisms  of  a  sufficient  size 
adequately  to  supjrart  universal  service. 

467.  In  section  254(b),  Congress  made 
affordable  basic  service  a  goal  of  federal 
universal  service,  by  that  determination. 
Congress  meant  that  both  interstate  and 
intrastate  services  should  be  affordable. 
Congress  also  directed  the  Commission 
and  the  states  to  strive  to  make  implicit 
support  mechanisms  explicit.  We  have 
found  nothing  in  the  statute  or 
legislative  history  to  shov«r  that, 
notwithstanding  Congress's  mandate  to 
make  universal  service  subsidies 
explicit,  Congress  intended  to  alter  the 
current  arrangement  by  requiring 
interstate  services  to  assume  the  entire 
burden  of  providing  for  universal 
service.  Accordingly,  the  section  254 
mandate  covers  both  interstate  and 
intrastate  services  and  therefore  it  is 
also  reasonable  that  the  Commission,  in 
ensuring  that  the  overall  amount  of  the 
universal  support  mechanisms  is 
"specific,  predictable,  and  sufficient," 
may  also  mandate  that  contributions  be 
based  on  carriers'  provision  of  intrastate 
services.  As  discussed  below,  however, 
we  decline  to  exercise  the  full  extent  of 
this  authority  out  of  respect  for  the 
states  and  the  Joint  Board's  expertise  in 
protecting  universal  service. 

468.  We  have  concluded  that  we  will 
assess  contributions  for  the  support 
mechanisms  for  eligible  schools, 
libraries,  and  rural  health  care  providers 
from  intrastate  and  interstate  revenues. 
We  also  conclude  that,  when  we  assess 


contributions  based  on  intrastate  as  well 
as  interstate  revenues,  we  have  the 
authority  to  refer  carriers  to  the  states  to 
seek  authority  to  recover  a  portion  of 
their  intrastate  contribution  from 
intrastate  rates.  We  have  not  adopted 
this  approach  in  this  Order.  In  section 
254(f)  Congress  expressly  allowed  only 
for  those  state  universal  service 
mechanisms  that  are  not  "inconsistent 
with  the  Commission's  rules  to  preserve 
and  advance  universal  service."  Thus, 
the  statutory  scheme  of  section  254 
demonstrates  that  the  Commission 
ultimately  is  responsible  for  ensuring 
sufficient  support  mechanisms,  that  the 
states  are  encouraged  to  become 
partners  with  the  Commission  in 
ensuring  sufficient  support 
mechanisms,  and  that  the  states  may 
prescribe  additional,  supplemental 
mechanisms. 

469.  Section  2(b)  of  the 
Communications  Act  is  not  implicated 
in  this  jurisdictional  analysis.  Section 
2(b)  provides  that  "nothing  in  (the 
Communications  Act)  shall  be 
construed  to  apply  or  give  the 
Commission  jurisdiction  with  respect  to 
*   *  *  charges,  classifications,  practices, 
services,  facilities,  or  regulations  for  or 
in  connection  with  intrastate 
conununications  service  by  wire  or 
radio."  Even  when  the  Commission 
exercises  jurisdiction  to  assess 
contributions  for  universal  service 
support  from  intrastate  as  well  as 
interstate  revenues  (i.e.,  for  eligible 
schools  and  libraries  and  rural  health 
care  providers),  such  an  approach  does 
not  constitute  rate  regulation  of  those 
services  or  regulation  of  those  services 
so  as  to  violate  section  2(b).  Instead,  the 
Commission  merely  is  supporting  those 
services,  as  expressly  required  by 
Congress  in  section  254. 

470.  Moreover,  although  the 
Commission  is  not  adopting  this 
approach,  section  2(b)  would  not  be 
implicated  even  if  the  Commission  were 
to  refer  carriers  to  the  states  to  obtain 
authorization  to  recover  their  intrastate 
contributions  via  intrastate  rates,  which 
it  is  not  doing,  because  the  Commission 
would  still  be  referring  the  matter  to  the 
states'  authority  over  changes  in 
intrastate  rates  and  the  Commission 
itself  would  not  be  regulating  those 
rates.  In  any  event,  to  the  extent  that 
section  2(b)  would  be  implicated  in 
either  of  these  approaches  (assessment 
or  recovery),  section  254's  express 
directive  that  universal  service  support 
mechanisms  be  "sufficient"  ameliorates 
any  section  2(b)  concerns  because,  as  a 
rule  of  construction  section  2(b)  only  is 
implicated  where  the  statutory 
provision  is  ambiguous.  Section  254  is 
unambiguous  in  that  the  services  to  be 


supported  have  intrastate  as  well  as 
interstate  characteristics  and  in  that  the 
Commission  is  to  promulgate 
regulations  implementing  federal 
support  mechanisms  covering  the 
intrastate  and  interstate  characteristics 
of  the  supported  services.  Therefore,  the 
unambiguous  language  of  section  254 
overrides  section  2(b)'s  otherwise- 
applicable  rule  of  construction. 

471.  Further,  to  the  extent  that 
commenters  assert  that  the 
Communications  Act  generally  divides 
the  world  into  two  spheres — 
Commission  jurisdiction  over  interstate 
carriers  and  interstate  revenues  and 
state  jurisdiction  over  intrastate  carriers 
and  intrastate  revenues — section  254 
blurs  any  perceived  bright  line  between 
interstate  and  intrastate  matters.  The 
services  that  will  be  supported  pursuant 
to  this  Order  include  both  intrastate  and 
interstate  services.  Although  section  254 
anticipates  a  federal-state  universal 
service  partnership,  section  254  grants 
the  Commission  primary  responsibility 
for  defining  the  parameters  of  universal 
service.  Indeed,  the  recognition  of  this 
fact  presiunably  led  Congress  to  require 
Joint  Board  involvement  in  that 
Congress  recognized  that  it  was 
important  for  the  Commission  to 
consider  the  states'  recommendations 
because  the  regulations  ultimately 
adopted  inevitably  would  affect  the 
states'  traditional  universal  service 
programs.  The  new  requirements  in  the 
statute  to  consider  the  needs  of  schools, 
libraries,  and  health  care  providers  in 
and  of  themselves  require  a  fi^sh  look 
at  universal  service.  The  legislative 
history  also  indicates  that  the 
Commission,  in  consultation  with  the 
Joint  Board,  was  not  to  be  bound  by 
mechanisms  used  currently.  Therefore, 
we  conclude  that  section  254  grants  us 
the  authority  to  assess  contributions  for 
the  universal  service  support 
mechanisms  from  intrastate  as  well  as 
interstate  revenues  and  to  refer  carriers 
to  seek  state  (and  not  federal) 
authorization  to  recover  a  portion  of  the 
contribution  in  intrastate  rates.  We  see 
no  need  at  this  time  to  exercise  the  full 
extent  of  our  jurisdiction. 

472.  Scope  of  the  Revenue  Base  for  the 
Hig^  Cost  and  Low-Income  Support 
Mechanisms 

We  have  determined  that  we  will 
assess  and  permit  recovery  of 
contributions  to  the  rural,  insular,  and 
high  cost  and  low-income  support 
mechanisms  based  only  on  interstate 
revenues.  We  will  seek  further  guidance 
on  this  subject  bom  the  Joint  Board 
because  the  )oint  Board  makes  a 
recommendation  as  to  whether  the 
revenue  base  for  the  high  cost  and  low- 
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income  mechanisms  should  include 
intrastate  as  well  as  interstate  revenues. 

473.  Recovery  of  Carriers'  Contributions 
to  the  High  Cost  and  Low-Income 
Support  Mechanisms 

We  have  determined  to  continue  our 
historical  approach  to  recovery  of 
universal  service  support  mechanisms, 
that  is,  to  permit  carriers  to  recover 
contributions  to  universal  service 
support  mechanisms  through  rates  for 
interstate  services  only.  In  discussing 
recovery  we  are  referring  to  the  process 
by  which  carriers'  recoup  the  amount  of 
their  contributions  to  universal  service. 
Although  the  Joint  Board  did  not 
address  this  issue,  the  Joint  Board 
concluded  that  the  "role  of 
complementary  state  and  federal 
universal  service  mechanisms  require(d) 
further  reflection"  before  the  Joint  Board 
could  recommend  that  we  assess 
contributions  based  on  intrastate  as  well 
as  interstate  revenues.  Therefore,  we 
believe  that  our  decision  to  provide  for 
recovery  based  only  on  rates  for 
interstate  services  is  not  inconsistent 
with  the  Joint  Board  Recommended 
Decision. 

474.  Under  our  recovery  mechanism, 
carriers  will  be  permitted,  but  not 
required,  to  pass  through  their 
contributions  to  their  interstate  access 
and  interexchange  customers.  We  note 
that,  if  some  carriers  (e.g.,  IXCs)  decide 
to  recover  their  contribution  costs  firom 
their  customers,  the  carriers  may  not 
shift  more  than  an  equitable  share  of 
their  contributions  to  any  customer  or 
group  of  customers.  We  also  have 
determined  that  the  interstate 
contributions  will  constitute  the 
substantial  cause  that  would  provide  a 
public  interest  justification  for  filing 
federal  tariff  changes  or  making  contract 
adjustments. 

475.  We  have  determined  that  HJECs 
subject  to  our  price  cap  rules  may  treat 
their  contributions  for  the  new  universal 
service  support  mechanisms  as  an 
exogenous  cost  change.  We  outline  the 
precise  contours  of  the  exogenous 
change  available  to  federal  price  cap 
carriers  in  our  Access  Charge  Reform 
Order,  adopted  contemporaneously  with 
this  Order.  For  carriers  not  subject  to 
federal  price  caps  (e.g.,  other  ILECs),  we 
have  determined  to  permit  recovery  of 
universal  service  contributions  by 
applying  a  bctor  to  increase  their  carrier 
common  line  charge  revenue 
requirement.  Of  course,  LECs  and  their 
affiliates  that  provide  interLATA 
interstate  services  each  will  have  their 
own  universal  service  obligations  and, 
therefore,  the  affiliates  will  be  required 
to  recover  their  own  universal  service 
contributions. 


476.  Assessment  of  the  Revenue  Base  for 
the  High  Cost  and  Low-Income  Support 
Mechanisms 

In  addition  to  the  recovery 
mechanisms,  we  also  consider  whether 
we  should  assess  contributions  to  the 
universal  service  support  mechanisms 
based  solely  on  interstate  revenues  or  on 
both  interstate  and  intrastate  revenues. 
To  promote  comity  between  the  federal 
and  state  governments,  we  have  decided 
to  follow  our  approach  to  the  recovery 
issues  and  thus  to  assess  contributions 
for  the  high  cost  and  low  income 
support  mechanisms  based  solely  on 
interstate  revenues. 

477.  The  approach  we  adopt  today  is 
consistent  with  the  approach  taken  by 
the  Joint  Board.  Specifically,  the  Joint 
Board  concluded  that  the  "decision  as 
to  whether  intrastate  revenues  should  be 
used  to  suppKirt  the  high  cost  and  low 
income  assistance  programs  should  be 
coordinated  with  the  establishment  of 
the  scope  and  magnitude  of  the  proxy- 
based  fimd,  as  well  as  with  state 
universal  service  support  mechanisms." 
Although  the  Joint  Board  may  have 
anticipated  that  these  decisions  all 
would  be  made  in  this  Order,  the  crux 
of  the  Joint  Board's  analysis  is  that  the 
question  of  interstate/intrastate 
contribution  should  be  coordinated  with 
the  issues  of  appropriate  forward- 
looking  mechanisms  and  appropriate 
revenue  benchmarks.  Because  those 
issues  will  be  resolved  in  the  future,  we 
believe  it  would  be  premature  for  us  to 
assess  contributions  on  intrastate  as 
well  as  interstate  revenues. 

478.  Oui  assessment  procedure  is  as 
follows.  Betv»reen  January  1,  1998  and 
January  1, 1999,  contributions  for  the 
existing  high  cost  support  mechanisms 
and  low-income  support  programs  will 
be  assessed  against  interstate  end-user 
telecommunications  revenues. 
Beginning  on  January  1,  1999,  the 
Commission  will  modify  luiiversal 
service  assessments  to  fund  25  percent 
of  the  difference  between  cost  of  service 
defined  by  the  applicable  forward- 
looking  economic  cost  method  less  the 
national  benchmark,  through  a 
percentage  contribution  on  interstate 
end-user  telecommunications  revenues. 
We  have  decided  to  institute  this 
approach  to  assessment  on  January  1 , 
1999  to  coordinate  it  with  the  shift  of 
universal  service  support  for  rural, 
insular,  and  high  cost  areas  served  by 
large  LECs  from  the  access  charge 
regime  to  the  section  254  universal 
service  mechanisms. 

479.  In  response  to  COMSAT'S 
comments,  we  clarify  that  carriers  that 
provide  interstate  services  must  include 
all  revenues  derived  from  interstate  and 


international  telecommunications 
services.  Thus,  international 
telecommunicatiDns  services  billed  to  a 
domestic  end  user  will  be  included  in 
the  contribution  base  of  a  carrier  that 
provides  interstate  telecommunications 
services.  Section  2(b)  of  the  Act  grants 
states  the  authority  to  regulate  intrastate 
rates,  but  in  contrast  section  2(a)  grants 
the  Commission  sole  jurisdiction  over 
interstate  and  foreign  communications. 
Foreign  communications  are  defined  as 
a  "communication  or  transmission  from 
or  to  any  place  in  the  United  States  to 
or  from  a  foreign  country,  or  between  a 
station  in  the  United  States  and  a 
mobile  station  located  outside  of  the 
United  States."  We  find  that  it  would 
serve  the  public  interest  to  require 
carriers  providing  interstate 
telecommunications  services  to  base 
their  contributions  on  revenues  derived 
bom  their  interstate  and  foreign  or 
international  teleconununications 
services.  Contributors  that  provide 
international  telecommunications 
services  benefit  from  universal  service 
because  they  must  either  terminate  or 
originate  telecommunications  on  the 
domestic  PSTN.  Therefore,  we  find  that 
contributors  that  provide  international 
telecommunications  services  should 
contribute  to  universal  service  on  the 
basis  of  revenues  derived  from 
international  communication  services, 
although  revenues  from 
communications  between  two 
international  points  would  not  be 
included  in  the  revenue  base. 

480.  Scope  of  Revenue  Base  for  the 
Support  Mechanisms  for  Eligible 
Schools,  Libraries,  and  Rural  Health 
Care  Providers 

We  adopt  the  Joint  Board's 
recommendation  that  "universal 
support  mechanisms  for  schools  and 
libraries  and  rural  health  care  providers 
be  funded  by  contributions  based  on 
both  the  intrastate  and  interstate 
revenues  of  providers  of  interstate 
telecommunications  services."  We 
adopt  this  approach  not  only  because 
the  Joint  Board  recommended  it,  but 
also  because  the  eligible  schools, 
libraries,  and  rural  health  care 
mechanisms  are  new,  unique  support 
mechanisms  that  have  not  historically 
been  supported  through  a  universal 
service  funding  mechanism. 
Nonetheless,  for  now,  we  will  provide 
for  recovery  of  the  entirety  of  these 
contributions  via  interstate  mechanisms. 

481.  We  find  that  our  approach 
minimizes  any  perceived  jurisdictional 
difficulties  imder  section  2(b)  because 
we  do  not  require  carriers  to  seek  state 
authorization  to  recover  the 
contributions  attributable  to  intrastate 
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revenues.  Nonetheless,  carriers  with 
interstate  revenues  far  less  than  their 
intrastate  revenues  assevt  that  they  will 
be  required  to  recover  unfairly  large 
contributions  from  their  interstate 
customers  and  that  this  outcome  is 
inequitable.  These  carriers  misinterpret 
the  statute's  direction  that  contributions 
be  "equitable  and  non-discriminatory." 
"Equitable"  does  not  mean  "equal."  In 
the  past,  telecommunications  subsidies 
have  been  rais«d  by  assessing  greater 
amounts  from  services  other  than  basic 
residential  dialtone  services. 
Competition  in  the  telecommunications 
marketplace,  however,  should  drive 
prices  for  services  closer  to  cost  and 
eliminate  the  viability  of  shifting  costs 
from  residential  to  business  or  from 
basic  local  service  to  long  distance. 
Congress  did  direct  that  contributions 
be  non-discriminatory.  This  we 
accomplish  by  making  the  formula  for 
calculating  contributions  the  same  for 
all  competitors  competing  in  the  same 
market  segment. 

482.  As  to  the  assessment  of 
contributions  for  the  support 
mechanisms  for  eligible  schools, 
libraries,  and  rural  health  care 
providers,  the  Commission  is  adopting 
the  Joint  Board's  recommendation  that 
these  contributions  be  based  upon  both 
interstate  and  intrastate  revenues.  We 
have  selected  this  approach  because 
these  are  new  and  unique  federal 
programs  and  states  have  not  supported 
these  initiatives  to  the  same  extent  that 
they  have  supp>orted  other  universal 
service  support  mechanisms.  In  contrast 
to  the  high  cost  mechanisms,  many 
states  do  not  already  have  programs  in 
place  that  would  guarantee  sufficient 
support  mechanisms  for  eligible 
schools,  libraries,  and  rural  health  care 
providers.  Therefore,  we  are  not  as 
confident  that  a  federal-state 
partnership  would  sufficiently  support 
these  new  and  unique  support 
mechanisms,  particularly  in  the  early 
years  of  the  program.  Because  section 
254  obligates  the  Conunission  to  ensure 
the  sufficiency  of  this  support  program, 
we  deem  it  necessary  to  adopt  an 
approach  that  will  guarantee  that  this 
statutory  mandate  is  satisfied.  In 
addition,  assessing  both  intrastate  and 
interstate  revenues  to  fund  the  support 
mechanisms  for  eligible  schools, 
libraries,  and  rural  health  care  providers 
is  more  feasible  than  for  the  other 
mechanisms  because  the  amount  of  the 
new  support  mechanisms  will  be 
smaller  than  the  other  mechanisms  (i.e., 
the  combined  amounts  of  the  federal 
and  state  high  cost  and  low-income 
support  mechanisms  will  be  greater 
than  the  total  amount  of  the  schools, 


libraries,  and  rural  health  care 
mechanisms).  Therefore,  we  believe  that 
it  is  appropriate  for  us  to  assess  a 
contributor  based  upon  its  intrastate  and 
interstate  revenues  for  the  schools, 
libraries,  and  rural  health  care  support 
mechanisms. 

483.  Basis  for  Assessing  Contributions 

We  agree  with  the  Joint  Board's 
reconunendation  that  we  must  assess 
contributions  in  a  maimer  that 
eliminates  the  double  payment  problem, 
is  competitively  neutral  and  is  easy  to 
administer.  We  find  that  contributions 
should  be  based  on  end-user 
telecommunications  revenues.  Based  on 
new  information  in  the  record,  we  find 
that  this  basis  for  assessing 
contributions  represents  a  basis  for  our 
universal  service  support  mechanisms 
more  administratively  efficient  than  the 
net  telecommunications  revenues 
method  reconunended  by  the  Joint 
Board  while  still  advancii^  the  goals 
embraced  by  the  Joint  Board.  We  note 
that  we  will  assess  contributions,  i.e., 
raise  sufficient  funds  to  cover  universal 
service's  funding  needs,  only  after  we 
have  determined  the  total  size  of  the 
support  mechanisms. 

484.  We  will  assess  contributions 
based  on  telecommunications  revenues 
derived  from  end  users  for  several 
reasons,  including  administrative  ease 
and  competitive  neutrality.  The  net 
teleconununications  revenues  and  end- 
user  telecommunications  revenues 
methods  are  relatively  equivalent 
because  they  assess  contributions  based 
on  substantially  similar  pools  of 
revenues.  Therefore,  we  conclude  that 
contributions  will  be  based  on  revenues 
derived  finm  end  users  for 
telecommunications  and 
telecommunications  services,  or  "retail 
revenues."  Unlike  retail  revenues, 
however,  end-user  telecommunications 
revenues  include  revenues  derived  irom 
SLCs.  End-user  revenues  would  also 
include  revenues  derived  from  other 
carriers  when  such  carriers  utilize 
telecommunications  services  for  their 
own  internal  uses  because  such  carriers 
would  be  end  users  for  those  services. 
This  methodology  is  both  competitively 
neutral  and  relatively  easy  to 
administer. 

485.  Basing  contributions  on  end-user 
revenues,  rather  than  gross  revenues,  is 
competitively  neutral  because  it 
eliminates  the  problem  of  counting 
revenues  derived  from  the  same  services 
twice.  The  double  counting  of  revenues 
distorts  competition  because  it 
disadvantages  resellers. 

486.  We  seek  to  avoid  a  contribution 
assessment  methodology  that  distorts 
how  carriers  choose  to  structure  their 


businesses  or  the  types  of  services  that 
they  provide.  Basing  contributions  on 
end-user  revenues  eliminates  the 
double-counting  problem  and  the 
market  distortions  assessments  based  on 
gross  revenues  create  because 
transactions  are  only  counted  once  at 
the  end-user  level.  Although  it  will 
relieve  wholesale  carriers  frt)m 
contributing  directiy  to  the  support 
mechanisms,  the  end-user  method  does 
not  exclude  wholesale  revenues  from 
the  contribution  base  of  carriers  that  sell 
to  end  users  because  wholesale  charges 
are  built  into  retail  rates. 

487.  Calculating  assessments  based 
upon  end-user  telecommunications 
revenues  also  will  be  administratively 
easy  to  implement.  Like  the  net 
telecommunications  revenues  approach, 
the  end-user  telecommunications 
revenues  approach  will  require  carriers 
to  track  their  sales  to  end  users;  carriers, 
however,  must  already  track  their  sales 
for  billing  purposes.  Although  the  end- 
user  telecommunications  revenues 
method  will  require  carriers  to 
distinguish  sales  to  end  users  from  sales 
to  resellers,  we  do  not  foresee  that  this 
will  be  difficult  because  resellers  will 
have  an  incentive  to  notify  wholesalers 
that  they  are  purchasing  services  for 
resale  in  order  to  get  a  lower  price  that 
does  not  reflect  universal  service 
contribution  requirements.  Although  the 
end-user  telecommunications  revenues 
approach  requires  that  a  distinction  be 
made  between  retail  and  wholesale 
revenues,  using  end-user 
telecommimications  revenues  will  still 
be  easier  to  administer  and  less 
burdensome  than  the  net 
teleconununications  revenues  approach 
because  it  will  not  require  wholesale 
carriers  to  slibmit  aimual  or  monthly 
contributions  direcUy  to  the 
administrator,  as  they  would  under  the 
net  telecommunications  revenues 
approach. 

488.  Another  reason  we  adopt  an  end- 
user  telecommunications  revenues 
method  of  assessing  contributions  rather 
than  a  net  teleconununications  revenues 
method  is  that,  although  the  two 
methods  are  theoretically  equivalent, 
the  former  method  eliminates  some 
economic  distortions  associated  with 
the  latter  method  that  can  occur  in 
practice.  As  an  initial  matter,  we 
observe  that,  contrary  to  some 
commenters'  assertions,  both  methods 
are  competitively  neutral  because  they 
both  eliminate  double-counting  of 
revenues  and  assess  the  same  total 
amoimt  of  contributions. 

489.  Although  the  two  assessment 
methods  are  theoretically  equivalent,  we 
conclude  that,  in  practice,  the  net 
telecommunications  revenues  approach 
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is  likely  to  cause  distortions  that  coxild 
be  avoided  by  using  the  end-user 
telecommunications  revenues  approach. 
For  example,  the  theoretical  equivalence 
of  the  two  methods  assumes  that  all 
carriers  will  be  able  to  recover  fully 
their  contributions  from  their 
customers.  Some  carriers,  however, 
particularly  those  with  long-term 
contracts,  may  be  unable  to  recover  fully 
those  costs.  If  contributions  are  assessed 
on  the  basis  of  net  telecommunications 
revenues  and  some  intermediate  carriers 
cannot  incorporate  their  contributions 
into  their  prices,  uneconomic 
substitution  could  result  because  other 
carriers  would  have  an  incentive  to 
purchase  services  from  those 
intermediate  carriers  rather  than  to 
provide  those  services  with  their  own 
facilities,  to  reduce  their  direct 
contribution  to  universal  service.  Basing 
contnbutions  on  end-user 
telecommunications  revenues 
eliminates  this  potential  economic 
distortion  because  contnbu'ions  will  be 
assessed  at  the  end-user  level,  not  at  the 
wholesale  and  end  user  level. 
Contributors  will  not  have  more  of  an 
incentive  to  build  their  own  facilities  or 
purchase  services  for  resale  in  order  to 
reduce  their  contribution  because, 
regardless  of  how  the  services  are 
provided,  their  contributions  will  be 
assessed  only  on  revenues  derived  from 
end  users. 

490.  We  state  that  ILECs  are 
prohibited  from  incorporating  universal 
service  support  into  rates  for  unbundled 
network  elements  because  universal 
service  contributions  are  not  part  of  the 
forward-looking  costs  of  providing 
unbundled  network  elements.  Although 
we  do  not  mandate  that  carriers  recover 
contributions  in  a  particular  manner,  we 
note  that  carriers  are  permitted  to  pass 
throu^  their  contribution  requirements 
to  all  of  their  customers  of  interstate 
services  in  an  equitable  and 
nondiscriminatory  fashion. 
Furthermore,  we  find  that  universal 
service  contributions  constitute  a 
sufficient  public  interest  rationale  to 
justify  contract  adjustments.  Section  254 
gives  the  Commission  authority  to 
require  new  contributions  to  the 
universal  service  support  mechanisms 
from  telecommunications  carriers  that 
provide  interstate  telecommunications 
services  and  other  providers  of 
interstate  telecommunications. 
Contributions  will  be  assessed  against 
revenues  derived  from  end  users  for 
telecommunications  or 
telecommimications  services.  Some  of 
those  revenues  will  be  derived  from 
private  contractual  agreements.  By 
assessing  a  new  contribution 


requirement,  we  create  an  expense  or 
cost  of  doing  business  that  was  not 
anticipated  at  the  time  contracts  were 
signed.  Thus,  we  find  that  it  would 
serve  the  public  interest  to  allow 
telecommimications  carriers  and 
providers  to  make  changes  to  existing 
contracts  for  service  in  order  to  adjust 
for  this  new  cost  of  doing  business.  We 
clarify,  however,  that  this  finding  is  not 
intended  to  pre-empt  state  contract 
laws. 

491.  Furthermore,  we  agree  with  the 
)oint  Board  and  reject  commenters' 
suggestions  that  the  Commission 
mandate  that  carriers  recover 
contributions  through  an  end-user 
siutiharge.  The  state  Joint  Board 
members  also  assert  that  state 
commissions  "should  have  the 
discretion  to  determine  if  the  imp>osition 
of  an  end-user  su.":narge  would  render 
local  rates  unafioniabie."  A  federally 
prescribed  end-user  surcharge  would 
dictate  how  earners  recover  their 
contribution  obligations  and  would 
violate  Congress's  mandate  and  the  wish 
of  the  state  members  of  the  Joint  Board. 

492.  To  the  extent  that  carriers  seek  to 
pass  all  or  part  of  their  contributions  on 
to  their  customers  in  .:ustomer  bills,  we 
wish  to  ensure  that  carriers  include 
complete  and  truthful  information 
regarding  the  contribution  amount.  We 
do  not  assimie  that  contributors  will 
provide  false  or  misleading  statements, 
but  we  are  concerned  that  consumers 
receive  complete  information  regarding 
the  native  of  the  universal  service 
contribution.  Unlike  the  SLC,  the 
universal  service  contribution  is  not  a 
federally  mandated  direct  end-user 
surcharge.  We  believe  that  it  would  be 
misleading  for  a  carrier  to  characterize 
its  contrifaution  as  a  surcharge. 
Sp>ecifically,  we  believe  that 
characterizing  the  mechanism  as  a 
surcharge  would  be  misleading  because 
carriers  retain  the  flexibility  to  structure 
their  recovery  of  the  costs  of  universal 
service  in  many  ways,  including 
creating  new  pricing  plans  subject  to 
monthly  fees.  As  competition  intensifies 
in  the  markets  for  local  and 
interexchange  services  in  the  wake  of 
the  1996  Act,  it  will  likely  lessen  the 
ability  of  carriers  and  other  providers  of 
telecommunications  to  pass  through  to 
customers  some  or  all  of  the  former's 
contribution  to  the  universal  service 
mechanisms.  If  contributors,  however, 
choose  to  pass  through  part  of  their 
contributions  and  to  specify  that  fact  on 
customers'  bills,  contributors  must  be 
careful  to  convey  information  in  a 
manner  that  does  not  mislead  by 
omitting  important  information  that 
indicates  that  the  contributor  has 
chosen  to  pass  through  the  contribution 


or  part  of  the  contribution  to  its 
customers  and  that  accurately  describes 
the  nature  of  the  charge. 

493.  In  addition,  we  agree  with  the 
Joint  Board  that,  if  carriers  provide 
services  eligible  for  support  from 
universal  service  support  mechanisms 
at  a  discount  or  below  cost,  carriers  may 
receive  credits  against  their 
contributions.  Contributions  to  the 
support  mechanisms  may  be  made  in 
cash.  In  addition,  carriers  that  provide 
services  to  eligible  schools,  libraries,  or 
rural  health  care  providers  may  ofEset 
their  required  contribution  by  an 
amount  equal  to  the  difference  between 
the  pre-discount  price  for  service  and 
the  amount  charged  to  the  eligible 
institution.  Allowing  or  requiring  an 
oBset  will  not  prevent  carriers  from 
recovering  the  full,  pre-offiset 
contribution  due  on  its  revenues  in  the 
manner  in  which  the  carrier  chooses. 

494.  Finally,  we  agree  with  SNET  that 
carriers  should  not  include  support 
mechanisms  payments  when  calculating 
their  contributions.  We  find  that 
payments  received  from  the  universal 
service  support  mechanisms  do  not 
qualify  as  revenues  derived  from  end 
users  for  ti»l«w^nminimir«rinnK  revenues 
and  should  not  be  included  in  the 
assessment  base.  Finally,  in  response  to 
Excel's  comments  that  resellers  should 
receive  credits  against  their  universal 
service  contributions  for  the  provision 
of  supported  services,  we  note  that 
"pure"  resellers  may  not  be  designated 
as  "eligible  carriers"  under  section 
214(e)  and  may  not  receive  universal 
service  support  payments.  Carriers 
selling  supported  services  to  resellers, 
however,  may  be  eligible  to  receive 
universal  service  support  In  addition, 
carriers  that  offer  supported  services 
through  the  use  of  unbundled  networic 
elements,  in  whole  or  in  part,  may  be 
eligible  to  receive  universal  service 
support. 

495.  Administration  of  the  Support 
Mechanisms 

Based  on  the  Joint  Board's 
recommendation  and  the  record  in  this 
proceeding,  we  will  create  a  Federal 
Advisory  Committee  (Committee), 
pursuant  to  the  FACA,  whose  sole 
responsibilify  will  be  to  recommend  to 
the  Commission  through  a  competitive 
process  a  neutnd,  third-party 
administrator  to  administer  the  support 
mechanisms.  We  adopt  the  Joint  Board's 
recommendation  and  conclude  that 
administration  by  a  central 
adnunistrator  would  be  most  efficient 
and  would  ensure  uniform  application 
of  the  rules  governing  the  collection  and 
distribution  of  funding  for  universal 
service  support  mechanisms 
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Board's  recommendation  that  NECA  be 
appointed  the  temporary  administrator 
of  the  support  mechanisms. 

496.  LiVe  the  Joint  Board,  we  believe 
that  broad  participation  by 
representatives  of  contributors,  support 
recipients,  state  PUCs,  and  other 
interested  parties  in  the  administrator 
selection  process,  as  required  by  the 
FACA,  will  eliminate  concerns  that  the 
chosen  administrator  will  not  be 
neutral.  A  Federal  Advisory  Committee 
may  be  established  only  after 
consultation  with  the  (Dffice  of 
Management  and  Budget  and  the 
General  Services  Administration  and 
the  filing  of  a  charter  with  Congress. 
The  Commission  has  initiated  this 
process  and  will  solicit  nominations  to 
the  Committee  as  soon  as  possible. 

497.  We  agree  with  the  Joint  Board's 
recommendation  and  adopt  their  four 
proposed  requirements.  As  a  result,  the 
administrator  must:  (1)  Be  neutral  and 
impartial:  (2)  not  advocate  specific 
positions  to  the  Commission  in 
proceedings  not  related  to  the 
administration  of  the  universal  service 
support  mechanisms;  (3)  not  be  aligned 
or  associated  with  any  particular 
industry  segment;  and  (4)  not  have  a 
direct  financial  interest  in  the  support 
mechanisms  established  by  the 
Commission. 

498.  We  clarify  the  Joint  Board's 
criteria  as  follows.  First,  the 
administrator  must  not  advocate 
positions  before  the  Commission  in  non- 
universal  service  administration 
proceedings  related  to  common  carrier 
issues,  although  membership  in  a  trade 
association  that  advocates  positions 
before  the  Commission  will  not  render 
an  entity  ineligible  to  serve  as  the 
administrator.  Second,  the  administrator 
may  not  be  an  affiliate  of  any  provider 
of  "telecommunications  services."  An 
"affiliate"  is  a  "person  that  (directly  or 
indirecUy)  owns  or  controls,  is  owned 
or  controlled  by,  or  is  under  common 
ownership  or  control  with,  another 
person."  A  person  shall  be  deemed  to 
control  another  if  such  person 
possesses,  directly  or  indirectly.  (1)  an 
equity  interest  by  stock,  partnership 
(general  or  limited)  interest,  joint 
venture  participation,  or  member 
interest  in  the  other  person  equal  to  ten 
(10%)  percent  or  more  of  the  total 
outstanding  equity  interests  in  the  other 
person,  or  (2)  the  power  to  vote  ten 
(10%)  percent  or  more  of  the  securities 
(by  stock,  partnership  (general  or 
limited)  interest,  joint  venture 
participation,  or  member  interest) 
having  ordinary  voting  power  for  the 
election  of  directors,  general  partner,  or 
management  of  such  other  person,  or  (3) 


the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  such  other  person,  whether 
through  the  ownership  of  or  right  to 
vote,  voting  rights  attributable  to  the 
stock,  partnership  (general  or  limited) 
interest,  joint  venture  participation,  or 
member  interest)  of  such  other  person, 
by  contract  (including  but  not  limited  to 
stockholder  agreement,  partnership 
(general  or  limited))  agreement,  joint 
venture  agreement,  or  operating 
agreement),  or  otherwise.  Third,  the 
administrator  and  any  affiliate  thereof 
may  not  issue  a  majority  of  its  debt  to, 
nor  may  it  derive  a  majority  of  its 
revenues  from  any  provider(s)  of 
telecommunications  services.  Fourth,  if 
the  administrator  has  a  Board  of 
Directors  that  contains  members  with 
direct  financial  interests  in  entities  that 
contribute  to  or  benefit  from  the  support 
mechanisms,  no  more  than  a  third  of  the 
Board  members  may  represent  interests 
from  any  one  segment  of  contributing 
carriers  or  support  recipients,  and  the 
Board's  composition  must  reflect  the 
broad  base  of  contributors  to  and 
recipients  of  universal  service  support. 
An  individual  does  not  have  a  direct 
financial  interest  in  the  support 
mechanisms  if  he  or  she  is  not  an 
employee  of  a  telecommunications 
carrier,  provider  of  telecommunications, 
or  a  recipient  of  support  mechanisms 
funds,  does  not  own  equity  interests  in 
bonds  or  equity  instruments  issued  by 
any  telecommunications  carrier,  and 
does  not  own  mutual  funds  that 
specialize  in  the  telecommunications 
industry.  We  also  create  a  de  minimis 
exemption  from  this  rule.  We  will 
define  an  individual's  ownership 
interest  in  the  telecommunications 
industry  as  de  minimis  if  in  aggregate 
the  individual,  spouse,  and  minor 
children's  imp)ermissi(}le  interests  do 
not  exceed  $5,000.00. 

499.  To  ensure  the  administrator's 
neutrality  and  appearance  of  neutrality, 
we  conclude  that  we  must  require  that 
no  one  in  a  position  of  influence  within 
the  administrator's  organization  have  a 
direct  financial  interest  in  the  support 
mechanisms,  subject  to  the  Botu^d  of 
Directors'  standard  above.  Any 
candidate  must  also  have  the  ability  to 
process  large  amounts  of  data  efficiently 
and  quickly  and  to  bill  large  numbers  of 
carriers.  The  administrator's  costs  will 
be  added  to  the  support  mechanisms 
and  will  be  funded  by  the  contributing 
carriers. 

500.  Even  though  NECA  has 
administered  the  existing  high  cost  . 
assistance  fund  and  the  TRS  fund,  many 
commenters  question  NECA's  ability  to 
act  as  a  neutral  arbitrator  among 
contributing  carriers  because  NECA's 


iLiumbership  is  restricted  to  ILECs,  its 
Board  of  Directors  is  composed 
primarily  of  representatives  of  ILECs, 
and  it  has  taken  advocacy  positions  in 
several  Commission  proceedings.  Given 
that  the  appearance  of  impartiality  for 
the  new  administrator  is  essential,  and 
considering  the  importance  and 
magnitude  of  the  luiiversal  service 
support  programs,  we  agree  with  the 
Joint  Board  and  find  that  NECA  would 
not  be  qualified  to  be  the  permanent 
administrator.  If.  however,  changes  to 
its  Board  of  Directors  or  its  corporate 
structure  render  it  able  to  satisfy  the 
neutrality  criteria  discussed  above, 
NECA  would  be  permitted  to  participate 
in  the  permanent  administrator 
selection  process.  Finally,  in  the  interest 
of  speedy  implementation  of  the 
support  mechanisms,  we  adopt  the  Joint 
Board's  recommendation  that  NECA  be 
appointed  the  temporary  administrator 
of  the  support  mechanisms,  subject  to 
changes  in  NECA's  governance  that 
render  it  more  representative  of  non- 
ILEC  interests.  We  note  that  the 
temporary  administrator  may  not  spend 
universal  service  support  mechanisms' 
funds  until  it  is  appointed  by  the 
Commission. 

501.  We  require  in  this  Order  that  the 
Committee  recommend  a  neutral,  third- 
party  administrator  through  a 
competitive  process  no  later  than  six 
months  after  the  Committee's  first 
meeting.  Within  the  six-month  period, 
the  Committee  must  create  a  document 
describing  what  the  administrator  of  the 
support  mechanisms  will  be  required  to 
do  and  the  criteria  by  which  candidates 
will  be  evaluated,  solicit  applications 
from  qualifying  entities,  and 
recommend  the  most  qualified 
candidate.  We  intend  to  act  upon  the 
Committee's  recommendation  within 
six  months.  The  administrator  will  be 
appointed  for  a  five-year  term, 
beginning  on  the  date  that  the 
Commission  selects  it  as  the 
administrator.  We  also  require  the 
chosen  administrator  to  be  prepared  to 
administer  all  facets  of  the  universal 
service  support  mechanisms  within  six 
months  of  its  appointment.  The 
Commission  will  review  the 
administrator's  performance  to  ensure 
that  it  is  fulfilling  its  responsibilities  in 
an  acceptable  and  impartial  manner  two 
years  after  its  appointment.  At  any  time 
prior  to  the  end  of  the  administrator's 
five-year  term,  the  Commission  may  re- 
appoint the  administrator  for  up  to 
another  five  years.  Otherwise,  the 
Commission  will  create  another  Federal 
Advisory  Committee  to  recommend 
another  neutral,  third- party 
administrator. 
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502.  The  Commission  will  direct  the 
chosen  administrator  to  report  annually 
to  the  Commission  an  itemization  of 
monthly  administrative  costs  that  shall 
consist  of  all  expenses,  receipts,  and 
payments  associated  with  the 
administration  of  the  universal  service 
support  mechanisms.  The  administrator 
shall  file  a  cost  allocation  manual 
(CAM)  with  the  Commission,  and  shall 
provide  the  Commission  full  access  to 
all  data  collected  pursuant  to  the 
administration  of  the  universal  service 
support  mechanisms.  We  further  require 
that  the  administrator  shall  be  subject  to 
a  yearly  audit  by  an  independent 
accounting  firm  and  an  additional 
yearly  audit  by  the  Commission,  if  the 
Commission  so  requests.  The 
administrator  is  further  required  to  keep 
the  universal  service  support 
mechanisms  separate  from  all  other 
funds  imder  the  control  of  the 
administrator. 

503.  The  administrator  is  directed  to 
maintain  and  report  to  the  Commission 
detailed  records  relating  to  the 
determination  and  amounts  of  payments 
made  and  monies  received  in  the 
universal  service  support  mechanisms. 
Information  based  on  these  reports 
should  be  made  public  at  least  once  a 
year  as  part  of  a  Monitoring  Report. 
Because  the  current  Monitoring  Program 
in  CC  Docket  No.  87-339,  which 
monitors  the  current  Universal  Service 
Fund,  will  end  with  the  May  1997 
report  and  because  NARUC  has 
petitioned  the  Commission  to  continue 
this  Monitoring  Program,  we  delegate  to 
the  Coounon  Carrier  Biueau,  in 
consultation  with  the  state  stafis  of  the 
Joint  Boards  in  CC  Docket  No.  96-45 
and  CC  Docket  No.  80-286,  the  creation 
of  a  new  monitoring  program  to  serve  as 
a  vehicle  for  these  Monitoring  Reports. 
We  also  delegate  to  the  Bureau  the 
details  of  the  exact  content  and  timing 
of  release  of  these  reports. 

Final  Ri»gulatorv  Flexibility  Analvsis 

504.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  section  603,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulmnaking  and  Order  Establishing 
Joint  Board.  In  addition,  the 
Commi»sion  prepared  an  IFRA  in 
conjunction  with  the  Reconmiended 
Decision,  seeking  written  public 
comment  on  the  proposals  in  the  NPRM 
and  Recommended  Decision.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended. 

505.  To  the  extent  that  any  statement 
contained  in  this  FRFA  is  perceived  as 


creating  ambiguity  with  respect  to  our 
rules  or  statements  made  in  preceding 
sections  of  this  Order,  the  rules  and 
statements  set  forth  in  those  preceding 
sections  shall  be  controlling.  We  also 
note  that  future  revisions  of  the  rules 
may  alter  our  analysis  of  the  potential 
economic  impact  upon  some  small 
entities. 

A.  Need  for  and  Objectives  of  This 
Report  and  Order  and  the  Rules 
Adopted  Herein 

506.  The  Commission  is  required  by 
sections  254(aK2)  and  410(c)  of  the  Act, 
as  amended  by  the  1996  Act,  to 
promulgate  these  rules  to  implement 
promptly  the  universal  service 
provisions  of  section  254.  The  principal 
goal  of  these  rules  is  to  reform  our 
system  of  universal  service  support 
mechanisms  so  that  universal  service  is 
preserved  and  advanced  as  markets 
move  toward  competition. 

507.  The  rules  adopted  in  this  Order 
establish  universal  service  support 
mechanisms  to  preserve  and  advance 
imiversal  service  support.  The  rules  are 
designed  to  implement  as  quickly  and 
effectively  as  possible  the  national 
telecommunications  policies  embodied 
in  the  1996  Act  and  to  promote  access 
to  advanced  telecommunications  and 
information  technologies  to  all 
Americans  in  all  regions  of  the  nation. 

B.  Summary  and  Analysis  of  the 
Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

508.  Summary  of  the  Initial 
Regulatory  Flexibility  Analysis.  The 
Commission  performed  an  IRFA  in  the 
NPRM  and  an  IRFA  in  connection  with 
the  Recommended  Decision.  In  the 
IRFAs,  the  Commission  sought 
comment  on  possible  exemptions  from 
the  proposed  rules  for  small 
telecommunications  companies  and 
measures  to  avoid  significant  economic 
impact  on  small  business  entities,  as 
defined  by  section  601(3)  of  the  RFA. 
The  Commission  also  sought  comment 
on  the  type  and  number  of  small 
entities,  such  as  schools,  libraries,  and 
health  care  providers,  potentially 
affected  by  the  recommendations  set 
forth  in  the  Recommended  Decision. 

Comments 

509.  General  Comments 

Comments  were  filed  in  response  to 
both  the  NPRM  and  Recommended 
Decision  IRFAs.  Although  it  agrees  that 
no  IRFA  was  required  for  the 
Recommended  Decision,  the  SBA 
contends  that  the  IRFA  issued  in 
connection  with  the  Recommended 
Decision  was  untimely  and  did  not 


adequately  take  into  consideraliou  the 
impact  of  the  Joint  Board 
recommendations  upon^mall  entities. 
The  SBA  also  contends  that  the  NPRM's 
lack  of  specfficity  concerning  rules  and 
reporting  requirements  made  it  difficult 
to  evaluate  the  impact  upon  small 
business. 

510.  Businesses  With  Single 
Coimections 

Many  commenters  oppose  the 
recommendation  to  reduce  universal 
service  support  for  businesses  with 
single  connections.  The  SBA  contends 
that  reduced  levels  of  support  would 
discourage  or  prohibit  small  businesses 
from  utilizing  telecommunications 
services.  The  SBA  also  contends  that  the 
Joint  Board's  recommendation  to  restrict 
support  to  businesses  with  a  single 
connection  effectively  would  define  a 
small  business  in  violation  of  the  Small 
Business  Act.  The  SBA  proposes  that 
entities  with  $5  million  or  less  in 
annual  gross  revenue  be  exempt  from 
any  reduction  of  universal  service 
support  and  that  all  other  businesses 
receive  support  for  up  to  five  lines.  The 
SBA  asserts  that  restricting  support  to  a 
single  connection  would  adversely 
affect  small  government  jiuisdictions, 
including  fire  and  pralice  departments, 
that  currently  receive  full  universal 
service  support  Some  commenters 
contend  that  universal  service  support 
should  not  be  extended  to  any  business 
customers. 

511.  Businesses  With  Multiple 
Connections 

Several  conunenters  contend  that 
universal  service  support  should  be 
extended  to  businesses  with  multiple 
connections.  They  cite  the  importance 
of  multiple-connections  for  small 
businesses,  the  potential  negative 
impact  upon  rural  areas  of  excluding 
such  support,  and  the  principles  of  the 
Act  that  provide  for  affordable  access  to 
telecommunications  services  to  all 
consumers,  including  reasonably 
comparable  rates  and  access  by  rural 
consumers  to  telecommunications 
services.  The  SBA  cites  the  vulnerability 
of  small  businesses  to  substantial  rate 
increases.  The  SBA  contends  that  the 
Recommended  Decision  construes  the 
reference  to  "consumers"  in  section 
254(b)(3)  too  narrowly  by  excluding 
support  to  small  businesses.  The  SBA 
also  contends  that  exclusion  of 
universal  service  support  for  small 
businesses  would  violate  the  imiversal 
service  mandate  that  rates  be  affordable 
and  discourage  access  to  advanced 
telecommimications  services  by  small 
businesses. 
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512.  Furward-Luukiii^  Cust 
Methodology 

A  few  conunenters  state  that  forward- 
looking  cost  methodologies  tnay  not 
have  the  ability  to  accurately  predict 
costs  for  small,  rural  telephone 
companies.  Others  contend  that  small, 
rural  carriers  in  the  continental  United 
States  should  be  exempt  from  forward- 
looking  cost  methodologies  in  the  same 
manner  as  Alaska  and  insular  areas 
because  they  face  similar  challenges. 

513.  Schools  and  Libraries 

In  response  to  the  NPRM  IRFA,  NSBA 
II  comments  that  the  proposals  in  the 
NPRM  would  have  a  significant  effect 
on  a  substantial  number  of  small 
government  entities,  including  38,000 
small  government  jurisdictions  with 
school  and  library  districts,  in  addition 
to  the  "small  telecommunications 
service  providers"  mentioned  in  the 
NPRM.  It  contends  that  the  bona  fide 
request  for  service  and  applicable 
procedures  may  result  in  significant 
paperwork  burdens  on  small 
government  agencies  and  that 
restrictions  on  the  resale  or  transfer  of 
telecommunications  services  and 
network  capacity  may  impose 
significant  fiscal  burdens  on  schools 
and  libraries.  In  response  to  the 
Recommended  Decision,  Vermont  FSB 
contends  that  a  waiver  from  the 
processing  and  reporting  requirements 
should  be  adopted  for  schools  and 
libraries  with  fewer  than  10  lines  to 
avoid  discouraging  such  organizations 
from  applying  for  available  discounts. 

514.  Some  commenters  contend  that 
any  entity  that  provides  eligible  services 
to  a  school  or  library  should  be  eligible 
for  universal  service  support.  They  state 
that  such  eligibility  is  provided  under 
section  254(h)  and  that  Congress  sought 
to  expand  deployment  of 
telecommunications  and  information 
services  to  schools  and  libraries.  Small 
Cable  II  is  concerned  that  the 
competitive  bidding  process  for 
educational  teleconmiunications 
services  may  provide  ILECs  with  an 
unfair  advantage.  It  contends  that  small 
businesses,  such  as  small  cable 
operators,  must  be  allowed  to  compete 
for  the  opportunity  to  provide  services 
supported  by  universal  service  on  a 
level  playing  field.  PageMart  expresses 
concern  that  inclusion  of  such  things  as 
support  for  internal  connections  for 
schools  and  libraries  may  negatively 
affect  small  carriers  by  increasing  the 
size  of  the  universal  service  support 
mechanisms. 


515.  Other 

California  SBA  asserts  that  small 
businesses  will  only  benefit  when 
competition  is  opened  to  all  entities  in 
the  telecommunications  industry. 
United  Utilities  contends  that  requiring 
carriers  to  treat  the  amount  eligible  for 
support  to  eligible  health  care  providers 
as  an  offset  to  carriers'  universal  service 
support  obligation  is  anti-competitive 
for  small  carriers  whose  funding 
obligations  are  insufficient  to  allow 
them  to  receive  the  full  offset  in  the 
current  year.  A  few  commenters  state 
that  "small"  carriers  should  be  either 
exempt  froqi  contribution  to  universal 
support  mechanisms  or  should  be 
allowed  to  make  discounted 
contributions. 

Discussion 

516.  General 

We  disagree  with  the  SBA's  general 
criticisms  of  our  IRFAs  procedure. 
Although  under  no  obligation  to  do  so, 
the  Conunission  prepared  a  second 
IRFA  in  connection  with  the 
Recommended  Decision  to  expand  upon 
and  seek  comment  upon  issues  relating 
to  small  entities.  These  IRFAs  sought 
comment  on  the  many  alternatives 
discussed  in  the  body  of  the  NPRM  and 
Recommended  Decision,  including 
statutory  exemptions  for  certain  small 
companies.  The  numerous  general 
public  comments  concerning  the  impact 
of  our  proposal  on  small  entities, 
including  comments  filed  directly  in 
response  to  the  IRFAs,  as  discussed 
above,  lead  us  to  conclude  that  the 
IRFAs  were  sufficiently  timely  and 
detailed  to  enable  parties  to  comment 
meaningfully  on  the  proposed  rules  and 
to  enable  us  to  prepare  this  FRFA.  We 
have  been  working  with,  and  will 
continue  to  work  with,  the  SBA  to 
ensure  that  both  our  IRFAs  and  the 
FRFA  fully  meet  the  requirements  of  the 
RFA. 

517.  Business  Connections 

We  make  no  change  in  the  existing 
support  mechanisms  to  business 
connections  until  a  forward-looking  cost 
methodology  is  established  to  determine 
universal  service  support.  All 
residential  and  business  connections 
that  are  currently  supported  will 
continue  to  be  supported.  The  Joint 
Board's  recommendation  will  be 
revisited  as  we  establish  a  forward- 
looking  cost  methodology,  and, 
therefore,  we  do  not  find  it  necessary  to 
address  comments  relating  to  the  Joint 
Board's  recommendation  on  the  extent 
of  support  for  business  connections  at 
this  time. 


518.  Forward-Looking  Cost 
Methodology 

We  have  taken  into  consideration  the 
concerns  of  Harris  and  others  that 
forward-looking  cost  methodologies  do 
not  have  the  ability  to  predict  costs  for 
small,  rural  telephone  companies.  To 
minimize  the  financial  impact  of  this 
change  on  small  entities,  we  shall 
permit  small,  rural  carriers  to  shift  to  a 
forward-looking  cost  methodology  more 
gradually  than  larger  carriers.  We 
believe  that  upon  development  of  an 
appropriate  forward-looking  cost 
methodology,  the  Commission's 
mechanism  for  calculating  support  for 
small,  rural  carriers  will  minimize  the 
adverse  effects  of  an  immediate  shift  to 
a  forward-looking  cost  methodology.  In 
1998  and  1999,  small,  rural  carriers  will 
continue  to  receive  high  cost  loop 
support  based  on  the  existing  system. 
We  will  revisit  the  issue  of  support  for 
small,  rural  companies  and  the 
conversion  to  an  alternative 
methodology  when  we  adopt  a  forward- 
looking  cost  methodology  for  rural 
carriers.  Small,  rural  carriers  in  Alaska 
and  insular  areas  will  not  be  required  to 
transition  to  a  forward-looking  cost 
methodology  until  further  review. 

519.  Schools  and  Libraries 

Despite  the  concerns  of  some 
commenters  that  the  IRFAs  performed 
in  conjunction  with  the  NPRM  and 
Recommended  Decision  overlooked 
small  government  jurisdictions,  we  note 
that  the  IRFA  that  was  adopted  pursuant 
to  the  Recommended  Decision 
specifically  acknowledged  the  112,314 
public  and  private  schools  and  15,904 
libraries  potentially  affected  by  the 
recommendations  made  by  the  Joint 
Board.  We  also  reject  NSBA  II's 
assertion  that  the  Commission  should 
not  impose  reporting  requirements  and 
restrictions  upon  resale  of 
telecommunications  services.  In  section 
254(h)(3),  Congress  clearly  prohibits 
eligible  public  institutions  fit}m 
reselling  supported  telecommunications 
services  to  ensure  that  only  eligible 
institutions  can  purchase  services  at  a 
discount. 

520.  To  foster  vigorous  competition 
for  serving  schools  and  libraries,  we 
conclude  that  non-telecommunications 
carriers  must  also  be  permitted  to 
compete  to  provide  these  services  in 
conjunction  with  telecommunications 
carriers  or  even  on  their  own.  Therefore, 
we  encourage  non-telecommunications 
carriers,  many  of  which  qiay  be  small 
businesses,  either  to  enter  into 
partnerships  or  joint  ventures  with 
telecommunications  carriers  that  are  not 
currently  serving  the  areas  in  which  the 
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libraries  and  schools  are  located  or  to 
offer  services  on  their  own.  We  have 
also  made  every  effort  to  ensure  that  all 
entities,  including  small  entities,  are 
allowed  to  participate  and  compete  in 
the  universal  service  program  on  an 
equal  basis  by  adopting  the  additional 
principle  of  competitive  neutrality  in 
the  requirement  for  contribution,  and 
distribution  of,  and  the  determination  of 
eligibility  for  universal  service  support. 

521.  We  share  the  concerns  of 
PageMart  that  the  size  of  the  fund  not 
infringe  upon  the  ability  of  small 
entities  to  participate  and  utilize 
telecommunications  services  by  unduly 
increasing  the  expense  of  such  services. 
We  have  made  every  effort  to  implement 
the  mandate  established  by  Congress  to 
provide  discounted  access  to 
telecommunications  services  to  schools 
and  libraries  in  the  most  cost-effective 
and  economical  manner  possible 
including,  imposing  a  cap  on  the 
schools  and  libraries  fund. 

522.  Other 

We  acknowledge  the  concern  of 
United  Utilities  that  requiring  carriers  to 
treat  the  support  amount  to  eligible 
health  care  providers  as  an  offset  may  be 
burdensome  to  small  carriers  whose 
funding  obligations  may  be  insufficient 
to  allow  recovery  of  the  full  offset  in  the 
current  year.  Although  we  agree  with 
the  Joint  Board's  recommendation 
initially  to  limit  carriers  to  offsets,  we 
also  expressly  agree  that  small  carriers 
should  not  be  required  to  carry  forward 
such  offset  credits  beyond  one  year. 
Accordingly,  we  conclude  that 
telecommunications  carriers  providing 
services  to  rural  health  care  providers  at 
reasonably  comparable  rates  under 
section  254(h)(1)(A)  should  treat  the 
support  amount  as  an  offset  toward  the 
carrier's  universal  service  support 
obligation  for  the  year  in  which  the 
expenses  were  incurred.  To  the  extent 
that  the  amoiuit  of  universal  service 
support  due  to  a  carrier  exceeds  the 
carrier's  universal  service  obligation, 
calculated  on  an  Annual  basis,  the 
carrier  may  receive  a  direct 
reimbursement  in  the  amount  of  the 
difference.  We  believe  allowing  carriers 
to  receive  direct  reimbursement  on 
those  terms  should  help  ensure  that 
they  have  adequate  resources  to  cover 
the  costs  of  providing  supported 
services.  Small  carriers  may  find  it 
difficult  to  sustain  such  costs  absent 
prompt  reimbursement. 

523.  We  disagree  with  Florida  PSC 
and  others  that  suggest  that  "small" 
carriers  should  be  treated  differently 
from  "large"  carriers  for  purposes  of 
assessing  contributions  to  universal 
service.  Section  254(d)  requires  that 


"every  telecommunications  carrier  that 
provides  interstate  telecommunications 
service  shall  contribute,  on  an  equitable 
and  non-discriminatory  basis"  to 
preserve  and  advance  universal  service. 
This  section  makes  no  distinction 
between  large  and  small  carriers.  While 
some  commenters  contend  that  the  de 
minimis  exemption  should  be  applied  to 
small  carriers,  we  find  the  de  minimis 
exemption  should  be  limited  to  cases  in 
which  a  carrier's  contribution  to 
universal  service  in  any  given  year  is 
less  than  $100.00. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Will  Apply 

524.  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction"  and  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1 )  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  RFA  also  applies  to  nonprofit 
organizations  and  to  governmental 
organizations  such  as  governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts  with  populations  of  less  than 
50,000.  As  of  1992,  the  most  recent 
figures  available,  there  were  85,006 
governmental  entities  in  the  United 
States. 

525.  The  SBA  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Conununications)  and 
4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  having  fewer  than  1 ,500 
employees.  This  FRFA  first  discusses 
generally  the  total  number  of  small 
telephone  companies  falling  within  both 
of  those  SIC  categories.  Then,  we 
discuss  other  small  entities  potentially 
affected  and  attempt  to  refine  those 
estimates  pursuant  to  this  Report  and 
Order. 

526.  Small  incumbent  LECs  subject  to 
these  rules  are  either  dominant  in  their 
field  of  o{>eration  or  are  not 
independently  owned  and  operated, 
and,  consistent  with  our  prior  practice, 
they  are  excluded  bom  the  definition  of 
"small  entity"  and  "small  business 
concerns."  Accordingly,  our  use  of  the 


terms  "small  entities"  and  "small 
business"  does  not  encompass  small 
incumbent  LECs.  Out  of  an  abundance 
of  caution,  however,  for  regulatory 
flexibility  analysis  purposes,  we  will 
consider  small  incumbent  LECs  within 
this  analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  the  SBA  as  "small  business 
concerns." 

527.  We  note  that  oui  analysis  of  the 
entities  affected  by  the  rules 
promulgated  in  this  Order  is  subject  to 
change  as  future  revisions  are  made  in 
the  universal  service  rules.  Moreover, 
we  note  that  section  XIII.  B  of  the  Order 
discusses  specific  examples  of  some  of 
the  entities  affected  by  our  rules  but  is 
not  to  be  considered  an  exhaustive  list 
of  all  of  the  entities  potentially  affected. 
We  also  note  that  our  analysis  as  to  the 
impact  of  the  rules  upon  small  entities 
may  be  revised  pending  any  revision  of 
the  rules. 

L  Telephone  Companies  (SIC  4813) 

528.  Total  Number  of  Telephone 
Companies  Affected 

.  Many  of  the  decisions  and  rules 
adopted  herein  may  have  a  significant 
effect  on  a  substantial  number  of  the 
small  telephone  companies  identified 
by  the  SBA.  The  United  States  Bureau 
of  the  Census  ("the  Census  Bureau") 
reports  that,  at  the  end  of  1992,  there 
were  3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1 ,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  would 
qualify  as  small  entity  telephone  ser\'ice 
firms  or  small  incumbent  LECs,  as 
defined  above,  that  may  be  affected  by 
this  Order. 

529.  Wireline  Carriers  and  Service 
Providers 

The  SBA  has  developed  a  definition 
of  small  entities  for  telecommunications 
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companies  other  than  radiotelephone 
(wireless)  companies  (Telephone 
Communications,  Except 
Radiotelephone).  The  Census  Bureau 
reports  that  there  were  2.321  such 
telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  fewer  than  1,500 
persons.  Of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau,  2,295  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
at  least  2,295  non-radiotelephone 
companies  might  qualify  as  small 
entities  or  small  incumbent  LECs  or 
small  entities  based  on  these 
employment  statistics.  As  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
however,  this  Bgure  necessarily 
overstates  the  actual  number  of  non- 
radiotelephone  companies  that  would 
qualify  as  "small  business  concerns" 
under  the  SBA's  definition. 
Consequently,  we  estimate  using  this 
methodology  that  there  are  fewer  than 
2,295  small  entity  telephone 
communications  companies  (other  than 
radiotelephone  companies)  that  may  be 
affected  by  the  proposed  decisions  and 
rules  adopted  in  this  Order. 

530.  Local  Exchange  Carriers 

According  to  the  most  recent  data, 
1,347  companies  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  As  some  of  these 
carriers  have  more  than  1 ,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  1,347 
small  incumbent  LECs  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

531.  Interexchange  Carriers 

According  to  the  most  recent  data, 
130  companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  As  some  of  these 
carriers  have  more  than  1 ,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXCs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  130 
small  entity  IXCs  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 


532.  Competitive  Access  Providers 

According  to  the  most  recent  data,  57 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.  We  have  no  information 
on  the  number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
on  those  that  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  CAPs  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  57 
small  entity  CAPs  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 

533.  Operator  Service  Providers 

According  to  the  most  recent  data.  25 
companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  We  do  not  have  information  on 
the  number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
operator  service  providers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  25  small  entity  operator 
service  providers  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 

554.  Pay  Telephone  Operators 

According  to  the  most  recent  data, 
271  companies  reported  that  they  were 
engaged  in  the  provision  of  pay 
telephone  services.  We  have  no 
information  on  the  number  of  carriers 
that  are  not  independently  owned  and 
operated,  nor  on  those  that  have  more 
than  1,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  pay 
telephone  operators  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  271 
small  entity  pay  telephone  operators 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

535.  Radiotelephone  (Wireless)  Carriers 

We  do  not  have  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
radiotelephone  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,164  small 
entity  radiotelephone  companies  that 


may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Order. 

536.  Cellular  Service  Carriers 

According  to  the  most  recent  data, 
792  companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  We  have  no  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
on  those  that  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  792  small  entity  cellular 
service  carriers  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order. 

537.  Mobile  Service  Carriers 

According  to  the  most  recent  data, 
117  companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.  We  have  no  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
on  those  that  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  mobile  service  carriers 
that  would  qualify  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  117  small 
entity  mobile  service  carriers  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

538.  Broadband  Personal 
Communications  Service  (PCS) 
Licensees 

No  small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  wirming  bidders  that  qualified  as 
small  entities  in  the  Block  C  auctions. 
A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
40%  of  the  1,479  licenses  for  Blocks  D, 
E,  and  F.  However,  licenses  for  Blocks 
C  through  F  have  not  been  awarded 
fully,  therefore  there  are  few,  if  any, 
small  businesses  currently  providing 
PCS  services.  Based  on  this  information, 
we  conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  bidders  and  the  93 
qualifying  bidders  in  the  D,  E,  and  F 
Blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

539.  Narrowband  PCS 

The  Commission  has  auctioned 
nationwide  and  regional  licenses  for 
narrowband  PCS.  There  are  11 
nationwide  and  30  regional  licensees  for 
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narrowband  PCS.  The  Commission  does 
not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition.  At 
present,  there  have  been  no  auctions 
held  for  the  major  trading  area  (MTA) 
and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  in  the  auctions. 

540.  Rural  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Rural  Radiotelephone  Service, 
which  is  defined  in  §  22.99  of  the 
Commission's  Rules.  A  subset  of  the 
Rural  Radiotelephone  Service  is  BETRS, 
or  Basic  Exchange  Telephone  Radio 
Systems.  Accordingly,  we  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  fewer  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  qualify  as  small  under  the 
SBA's  definition  of  a  small  business. 

541.  Public  Safety  Radio  Services 

Public  Safety  Radio  Services  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.  There 
are  a  total  of  approximately  127,540 
licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  As  we  indicated,  all 
governmental  entities  with  populations 
of  less  than  50,000  fall  within  the 
definition  of  a  small  business.  There  are 
approximately  37,566  governmental 
entities  with  populations  of  less  than 
50,000^ 

542.  Specialized  Mobile  Radio  (SMR) 
Licensees 

The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
wiiming  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Order  includes  these  60  small 
entities.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  The 
Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 


the  lower  230  chaimels  in  the  800  MHz 
geographic  area  SMR  auction. 

543.  Resellers 

According  to  our  most  recent  data, 
260  companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  We  have  no  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
on  those  that  have  more  than  1 ,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  resellers  that  would 
qualify  as  small  business  concerns 
imder  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  260  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

544.  900  Service 

According  to  our  most  recent  data,  68 
carriers  reported  that  they  were  engaged 
in  900  service.  Consequently,  we 
estimate  that  there  are  fewer  than  68 
small  entity  900  service  providers  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Order. 

545.  Private  Line  Service 

According  to  our  most  recent  data, 
635  LECs  and  other  carriers  reported 
that  they  were  engaged  in  private  line 
service.  Consequently,  we  estimate  that 
there  are  fewer  than  635  LECs  and  other 
carriers  providing  private  line  service 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

546.  Telegraph 

According  to  our  most  recent  data,  4 
facilities  based  and  1  resale  provider 
reported  that  they  engaged  in 
international  telegraph  service. 
According  to  the  Census  Bureau,  there 
were  286  total  telegraph  firms  and  247 
had  less  than  $5  million  in  annual 
revenue.  Consequently,  we  estimate  that 
there  are  less  than  247  small  telegraph 
firms  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

547.  Telex 

According  to  our  most  recent  data,  5 
facilities  based  and  2  resale  provider 
reported  that  they  engaged  in  telex 
service.  Consequently,  we  estimate  that 
there  are  fewer  than  7  telex  providers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

548.  Message  Telephone  Service 

According  to  our  most  recent  data, 
1 ,092  carriers  reported  that  they 
engaged  in  message  telephone  service. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  1 ,092  message  telephone 


service  providers  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 

549.  800  Subscribers 

According  to  our  most  recent  data,  the 
number  of  800  numbers  in  use  was 
6,987,063.  We  do  not  have  information 
on  the  number  of  carriers  not 
independently  owned  and  operated,  nor 
having  more  than  1,500  employees,  and 
thus  are  unable  to  estimate  with  greater 
precision  the  number  of  800  subscribers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  6,987,063  small  entity  800 
subscribers. 

n.  Cable  System  Operators  (SIC  4M1) 

550.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services  that 
includes  all  such  companies  generating 
less  than  $11  million  in  revenue 
annually.  This  definition  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems,  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1,758  total 
cable  and  other  pay  television  services 
and  1,423  had  less  than  Sll  million  in 
revenue.  We  note  that  cable  system 
operators  are  included  in  our  analysis 
due  to  their  ability  to  provide 
telephony. 

551.  The  Commission  has  developed 
with  the  SBA's  approval  our  own 
definition  of  a  small  cable  system 
operator  for  the  piuposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1 ,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  less  than  1 ,439 
small  entity  cable  system  op>erators  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Order.  We 
conclude  that  only  a  small  percentage  of 
these  entities  currently  provide 
qualifying  'teieconmiunications 
services"  required  by  the  Act  and, 
therefore,  estimate  that  the  number  of 
such  entities  affected  are  significantly 
fewer  than  noted. 

552.  The  Act  also  contains  a 
definition  of  small  cable  system 
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operator,  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  1 
percent  of  all  subscribers  in  the  United 
States  and  is  not  a^iliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  aiuiual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  total  1 ,450.  We  do  not  request  nor 
do  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
numt)er  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  deftnition  in  the  Act. 

553.  Direct  Broadcast  Satellites  (DBS) 

As  of  December  1996,  there  were  eight 
DBS  licensees.  The  Conunission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  rules. 

554.  International  Services 

According  to  the  Census  Bureau,  there 
were  a  total  of  848  communications 
services,  NEC  in  operation  in  1992,  and 
a  total  of  775  had  annual  receipts  of  less 
than  $9,999  million.  We  note  that  those 
entities  providing  only  international 
service  will  not  be  affected  by  our  rules. 
We  do  not,  however,  have  sufficient 
data  to  estimate  with  greater  detail  those 
providing  both  international  and 
interstate  services.  Consequently,  we 
estimate  that  there  are  fewer  than  775 
small  international  service  entities 
potentially  impacted  by  our  rules. 

555.  International  Broadcast  Stations 

Commission  records  show  that  there 
are  20  international  broadcast  station 
licensees.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of 
international  broadcast  licensees  that 
would  constitute  a  small  business  under 
the  SBA  definition.  We  note  that  those 
entities  providing  only  international 
service  will  not  be  affected  by  our  rules. 
We  do  not,  however,  have  sufficient 
data  to  estimate  with  greater  detail  those 
providing  both  international  and 


interstate  services.  Consequently,  we 
estimate  that  there  are  fewer  than  20 
international  broadcast  stations 
potentially  impacted  by  our  rules. 

m.  Municipalities 

556.  The  term  "small  government 
jurisdiction"  is  defined  as  "government 
of .  . .  districts  with  populations  of  less 
than  50,000."  The  most  recent  figures 
indicate  that  there  are  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  Of  the 
85,006  governmental  entities,  38,978  are 
counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  states.  Of  the 
38,978  counties,  cities,  and  towns. 
37,566  or  96%,  have  populations  of 
fewer  than  50,000.  Consequently,  we 
estimate  that  there  are  37,566  "small 
government  jurisdictions"  that  will  be 
affected  by  our  rules. 

IV.  Rural  Health  Care  Providers 

557.  Section  254(h)(5)(B)  defines  the 
term  "health  care  jwovider"  and  sets 
forth  the  seven  categories  of  health  care 
providers  eligible  to  receive  universal 
service  support.  We  estimate  that  there 
are:  (1)  625  "post-secondary  educational 
institutions  offering  health  care 
instruction,  teaching  hospitals,  and 
medical  schools,"  including  403  rural 
community  colleges.  124  medical 
schools  with  rural  programs,  and  98 
rural  teaching  hospitals;  (2)  1,200 
"community  health  centers  or  health 
centers  providing  health  care  to 
migrants:"  (3)  3.093  "local  health 
departments  or  agencies"  including 
1.271  local  health  departments  and 
1.822  local  boards  of  health:  (4)  2.000 
"community  mental  health  centers:"  (5) 
2.049  "not-for-profit  hospitals:"  and  (6) 
3,329  "rural  health  clinics."  We  do  not 
have  sufficient  information  to  make  an 
estimate  of  the  number  of  consortia  of 
health  care  providers  at  this  time.  The 
total  of  these  categorical  numbers  is 
12,296.  Consequently,  we  estimate  that 
there  are  fewer  than  12,296  health  care 
providers  potentially  affected  by  the 
rules  in  this  Order.  According  to  the 
SBA  definition,  hospitals  must  have 
annual  gross  receipts  of  $5  million  or 
less  to  qualify  as  a  small  business 
concern.  There  are  approximately  3,856 
hospital  firms,  of  which  294  have  gross 
aiuiual  receipts  of  $5  million  or  less. 
Although  some  of  these  small  hospital 
firms  may  not  qualify  as  rural  health 
care  providers,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  small  hospital  firms 
which  may  be  affected  by  this  Order. 
Consequently,  we  estimate  that  there  are 


fewer  than  294  hospital  firms  affected 
by  this  Order. 

V.  Schools  (SIC  8211)  and  Libraries 
(SIC  8231) 

558.  The  SBA  has  established  a 
definition  of  small  elementary  and 
secondary  schools  and  small  libraries  as 
those  with  under  $5  million  in  annual 
revenues.  The  most  reliable  source  of 
information  regarding  the  total  number 
of  kindergarten  through  12th  grade  (K- 
12)  schools  and  libraries  nationwide  of 
which  we  are  aware  appears  to  be  data 
collected  by  the  United  States 
Department  of  Education  and  the 
National  Center  for  Educational 
Statistics.  Based  on  that  information,  it 
appears  that  there  are  approximately 
86,221  public  and  26,093  private  K-12 
schools  in  the  United  States  (SIC  8211). 
It  further  appears  that  there  are 
approximately  15,904  libraries, 
including  branches,  in  the  United  States 
(SIC  8231).  Consequently,  we  estimate 
that  there  are  fewer  than  86,221  public 
and  26,093  private  schools  and  fewer 
than  15,904  libraries  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and 
Significant  Alternatives  and  Steps 
Taken  to  Minimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

559.  Structiue  of  the  Analysis 

In  this  section  of  the  FRFA,  we 
analyze  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  that  may  apply  to  small 
entities  and  small  incumbent  LECs  as  a 
result  of  this  Order.  As  a  part  of  this 
discussion,  we  mention  some  of  the 
types  of  skills  that  will  be  needed  to 
meet  the  new  requirements.  We  also 
describe  the  steps  taken  to  minimize  the 
economic  impact  of  our  decisions  on 
small  entities  emd  small  incumbent 
LECs,  including  the  significant 
alternatives  considered  and  rejected. 

Summary  Analysis:  Section  m 

Principles 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

560.  There  are  no  reporting  or  other 
compliance  requirements  relating 
directly  to  the  principles  enumerated  in 
section  254(b)  or  relating  directly  to  the 
additional  principle  of  competitive 
neutrality,  as  adopted  by  the 


UMI 


Federal  Register    '  Vol.  62.  No.  116  /  Tuesday,  June  17,  1997  /  Rules  and  Regulation.'- 


Commission  pursuant  to  section 
254(b)(7). 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Niunber  of  Small  Entities  Consistent 
With  Stated  Objectives 

561.  As  set  forth  in  section  III.C,  we 
conclude  that  a  fair  and  reasonable 
application  of  the  principles 
enumerated  by  Congress  in  section 
254(b)  and  the  additional  principle  of 
competitive  neutrality  will  favorably 
impact  all  business  entities,  including 
smaller  entities,  and  promote  universal 
service.  By  adopting  the  additional 
principle  of  competitive  neutrality,  we 
seek  to  ensure  that  all  entities,  including 
smaller  entities,  are  treated  on  an  equal 
basis  so  that  contributions  to  and 
disbursements  from  the  universal 
service  support  mechanisms  will  not  be 
unfairly  biased  either  m  favor  of  or 
against  anv  <Minty  or  group.  We 
acki:   vslf  igf  :ne  comments  of  certain 
rurai  ik  t  pn  )ii«  carriers,  many  of  whom 
may  be  small  entities,  who  contend  that 
promotion  of  competition  must  be 
considered  only  secondary  to  the 
advancement  of  univRrsal  service.  These 
commanters  contend  mat  certain 
provisions  of  the  1996  Act  are  intended 
to  provide  "rural  safieguards"  such  as 
eligibility  determinations  for  rural 
telephone  carriers  under  section 
214(e)(2).  We  balance  these  interests  by 
acknowledging  that  a  principal  purpose 
of  section  254  is  to  create  mechanisms 
that  will  sustain  universal  service  as 
comi>etition  emerges.  We  expect  that 
applying  the  policy  of  competitive 
neutrality  will  promote  the  most 
efficient  technologies  that,  over  time, 
may  provide  competitive  alternatives  in 
rural  areas  and  thereby  benefit  rural 
consumers.  We  also  recognize 
technological  neutrality  as  a  concept 
encompassed  by  competitive  neuti^ty. 
In  doing  so,  the  Commission  has 
expanded  universal  service  support  to 
many  small  entities,  both  as  providers 
and  consumers  of  telecommunications 
services,  in  accordance  with 
congressional  intent  to  promote 
competition  and  provide  affordable 
access  to  telecommimications  and 
information  services. 

Summary  Analysis:  Section  IV 

Definition  of  Universal  Service 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

562.  All  eligible  carriers  will  be 
required  to  provide  each  of  the  core 
services  designated  for  universal  service 
support  pursuant  to  section  254(c)(1)  in 


order  to  receive  univnsal  service 
support,  subject  to  certain  envunerated 
exceptions.  Upon  a  showing  by  an 
otherwise  eligible  carrier  that 
exceptional  circumstances  prevent  that 
carrier  from  providing  single-party 
service,  access  to  E911  service,  or  toll 
limitation  services,  a  state  commission 
may  grant  petitions  by  carriers  for  a 
period  of  time  during  which  otherwise 
eligible  carriers  that  are  unable  to 
provide  those  services  can  still  receive 
universal  service  support  while  they 
make  the  network  upgrades  necessary  to 
offer  these  services. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

563.  As  set  forth  in  section  IV.B.2,  we 
find  that  universal  service  support 
should  be  provided  for  eligible  carriers 
that  provide  each  of  the  designated 
services.  In  addition,  we  define  the 
services  designated  for  support  in  a 
competitively  neutral  manner,  which 
permits  wireless  and  other  potential 
competing  carriers  to  offer  each  of  the 
designated  services.  This  approach  will 
permit  cellular  and  other  wireless 
carriers  and  non-incumbent  providers, 
many  of  which  may  be  small  businesses, 
to  compete  in  high  cost  areas. 

564.  In  section  FV.C,  we  seek  to  strike 
a  reasonable  balance  between  the  need 
for  single-party  service,  access  to  E911, 
and  toU  limitation  services  for  low- 
income  consumers,  and  the  recognition 
that  exceptional  circumstances  may 
prevent  some  carriers,  particulariy 
smaller  carriers,  &om  offering  these 
services  at  present.  Thus,  we  take  a 
number  of  actions  in  this  section  to 
minimize  the  burdens  on  smaller 
entities  wishing  to  receive  universal 
service  support  For  example,  state 
commissions  will  be  permitted  to 
approve  an  eligible  carrier's  requests  for 
periods  of  time  during  which  the  carrier 
can  receive  universal  service  support 
while  making  the  network  upgrades 
needed  to  offer  single-party  service, 
access  to  E9 11,  or  toll  limitation  service. 
To  the  extent  that  this  class  of  carriers 
includes  smaller  carriers,  this  approach 
reduces  the  burden  on  these  small 
carriers  by  permitting  additional  time  to 
comply  with  the  requirement  to  provide 
all  universal  services  prior  to  receiving 
supi>ort 

565.  Although  commenters  suggest 
other  services  for  inclusion  in  the 
definition  of  the  supported  core 
services,  as  set  forth  in  section  IV.B.2, 
we  decline  to  expand  the  definition  to 
include  additional  services  at  this  time. 
We  conclude  that  an  overly  broad 


definition  of  the  §  254(c)(1)  core  services 
might  have  the  unintended  effect  of 
creating  a  barrier  to  entry  for  some 
carriers,  many  of  which  may  be  small 
entities,  because  these  carriers  might  be 
technically  unable  to  provide  the 
additional  services. 

566.  As  set  forth  in  section  IV .D,  we 
acknowledge  the  many  comments  both 
in  favor  of  and  opposed  to  the  Joint 
Board's  recommendation  to  restrict 
support  to  businesses  with  a  single 
connection.  We  note,  however,  that  we 
are  adopting  a  plan  for  implementing 
the  new  universal  service  mechanisms 
that  includes  extending  the  existing 
support  mechanisms  until  such  time  as 
a  forward-looking  cost  methodology  is 
established.  Under  this  approach,  all 
residential  and  business  connections 
that  are  currently  supjxirted  will 
continue  to  receive  support  This 
approach  will  benefit  small 
teleconununications  carriers  and, 
tangentially,  small  businesses  located  in 
rural  areas.  We  will,  however,  re- 
examine whether  to  adopt  the  Joint 
Board's  recommendation  to  limit 
support  for  designated  services  to  single 
residential  connections  and  businesses 
with  a  single  connection  during  the 
course  of  implementing  a  forward- 
looking  cost  methodology.  As  we 
currenUy  make  no  change  in  the 
existing  support  mechanisms  and  will 
revisit  this  issue  at  a  later  date,  we  find 
that  conunents  relating  to  this  issue  will 
be  addressed  at  that  time. 

567.  We  do  not  establish  service 
quality  standards  in  section  IV.E. 
Rather,  we  find  that,  to  the  extent 
possible,  the  Commission  should  rely 
on  existing  data,  including  the  ARMIS 
data  filed  by  price-cap  LECs,  to  monitor 
service  quality.  We  find  that  creatiixg 
federal  service  quality  standards  would 
burden  carriers,  including  small 
carriers,  and  would  be  inconsistent  with 
the  1996  Act's  goal  of  a  "pro- 
competitive,  de-regulatory  national 
policy  fi^mework." 

Summary  Analysis:  Sectitm  V 

Affordahility 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

568.  The  1996  Act  does  not  require, 
and  we  did  not  adopt,  any  new 
reporting,  recordkeeping  or  other 
compliance  requirements  in  this 
section. 
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Significant  Aiterndlives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

569.  As  set  forth  in  section  V.B,  we 
agree  with  comraenters  that  consumer 
income  levels  should  be  among  the 
factors  considered  when  assessing  rate 
affordability.  We  find  that  a  rate  that  is 
affordable  to  most  consumers  in  affluent 
areas  may  not  be  affordable  to  lower 
income  consumers.  We  conclude,  in 
light  of  the  significant  disparity  in 
income  levels  throughout  the  country, 
that  per  capita  income  of  a  local  or 
regional  area,  and  not  a  national 
median,  should  be  considered  in 
determining  affordability.  In  doing  so, 
we  decline  to  adopt  proposals  to 
establish  nationwide  standards  for 
measuring  the  impact  of  consumer 
income  levels  on  affordability.  We  find 
that  establishing  a  formula  based  on 
percentage  of  consumers'  disposable 
income  dedicated  to 
telecommunications  services  would 
over-emphasize  income  levels  in 
relation  to  other  non-rate  factors  that 
may  affect  affordability  and  fail  to 
reflect  the  effect  of  local  circumstances 
on  the  affordability  of  a  particular  rate. 
We  similarly  reject  proposals  to  define 
affordability  based  on  a  percentage  of 
national  median  income  and  because 
such  a  standard  would  tend  to 
overestimate  the  price  at  which  service 
is  affordable  when  applied  to  a  service 
area  where  income  level  is  significantly 
below  the  national  median.  We 
conclude  that  this  approach  will  benefit 
small  businesses  located  in  rural  areas 
by  taking  into  consideration  the 
economic  factors  relating  to  local  areas 
rather  than  applying  uniform  national 
standards  in  making  determinations 
relating  to  affordability. 

570.  Small  entities  will  be  impacted 
by  our  determination,  as  set  forth  in 
section  V.B,  that  the  states  should  have 
primary  responsibility  for  monitoring 
the  affordability  of  telephone  service 
rates  and  in  working  in  concert  with  the 
Commission  to  ensure  the  affordability 
of  such  rates.  The  Commission  will 
work  with  affected  states  to  determine 
the  causes  of  both  declining  statewide 
subscribership  levels  and  below  average 
statewide  subscribership  levels.  We 
conclude  that  small  businesses,  as  well 
as  other  telecommunications 
consumers,  will  benefit  from  the  joint 
effort  of  the  states  and  Commission  to 
monitor  the  affordability  of  telephone 
service  rates  and  identify  potential 
corrective  measures. 


Sununary  Analysis:  Section  VI 

Carriers  Eligible  for  Universal  Service 
Support 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

571.  To  receive  most  types  of 
universal  service  support,  the  Act 
requires  that  a  carrier  must  demonstrate 
to  the  relevant  state  commission  that  it 
has  complied  with  criteria  that  Congress 
established  in  section  214(e), 
implemented  by  this  Order.  The 
statutory  criteria  require  that  a 
telecommunications  carrier  be  a 
common  carrier  and  offer,  throughout  a 
service  area  designated  by  the  state 
commission,  the  services  supported  by 
federal  universal  service  support 
mechanisms,  either  using  its  own 
facilities  or  a  combination  of  its  own 
facilities  and  resale  of  another  carrier's 
services.  A  carrier  must  also  advertise 
the  availability  of  and  charges  for  these 
services  throughout  its  service  area.  An 
eligible  teleconununications  carrier  that 
seeks  to  relinquish  its  eligible 
telecommunications  carrier  designation 
for  an  area  served  by  more  than  one 
eligible  telecommunications  carrier 
shall  give  advanced  notice  to  the  state 
commission  of  such  relinquishment. 
Applying  for  designation  as  an  eligible 
carrier  and  demonstrating  fulfillment  of 
the  statutory  criteria  may  require 
administrative  and  legal  skills. 

572.  Pursuant  to  section  214(e)(5),  a 
state  commission  must  seek  the 
Commission's  conciurence  before  a  new 
definition  of  a  rural  service  area  may  be 
adopted.  The  state  commission  or  the 
affected  carrier  must  submit  the 
proposal  to  the  Commission,  which  may 
require  legal  and  administrative  skills. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

573.  As  set  forth  in  section  VI.B,  we 
adopt  no  additional  federal  criteria  for 
eligibility,  requiring  only  that  carriers 
meet  the  eligibility  criteria  established 
by  Congress  in  the  1996  Act.  We  reject 
arguments  calling  for  more  stringent 
eligibility  rules,  such  as  requiring  new 
entrants  to  comply  with  any  state  rules 
applicable  to  the  incumbent  carrier,  that 
could  have  imposed  additional  burdens 
on  new  entrants,  many  of  which  may  be 
small  entities.  We  conclude  that  a 
carrier  can  use  any  technology  to  meet 
the  eligibility  criteria,  thus  preserving 
the  competiUve  neutrality  of  the 
eligibility  requirements,  and  protecting 
all  providers,  including  small  providers. 


Uur  iiilurpi elation  of  the  section  214(e) 
facilities  requirement  promotes  the 
universal  service  policies  adopted  by 
Congress  and  avoids  imposing  undue 
burdens  on  all  eligible  carriers, 
including  small  carriers.  This 
interpretation  enables  small  competitive 
carriers  to  become  eligible 
telecommunications  carriers.  We  also 
conclude  that  any  burdens  that  might  be 
placed  on  small  incumbent  LECs  facing 
competition  from  competitive  LECs  may 
be  avoided  or  mitigated  by  the  states 
when  they  consider  petitions  for 
exemptions,  suspensions  or 
modifications  of  the  requirements  of 
section  251(c)  by  rural  telephone 
companies  and  when  they  consider 
designating  multiple  eligible  carriers 
pursuant  to  section  214(e)(3). 

574.  Additionally,  as  discussed  in 
section  Vl.C,  where  states  alone  are 
responsible  for  designating  a  carrier's 
service  area,  we  encourage  states  to 
adopt  service  areas  that  are  not 
unreasonably  large  because 
unreasonably  large  service  areas  might 
discourage  competitive  entry  or  favor 
some  carriers,  including  large  carriers. 
We  also  indicate  that,  if  a  state 
commission  agrees  and  the  Commission 
does  not  disagree,  the  service  area 
served  by  a  rural  telephone  company 
(which  is  likely  to  be  a  small  company), 
should  be  the  study  area  in  which  they 
currently  provide  service.  This 
requirement  minimizes  any  burdens 
rural  telephone  companies  would  face 
from  needing  to  recalculate  costs  over  a 
differently-sized  area.  This  requirement 
also  protects  small  incumbent  LECs 
from  competitors  that  may  target  only 
the  most  financially  lucrative  customers 
in  an  area.  We  find  that  these  provisions 
should  minimize  burdens  on  small 
entities. 

575.  We  also  conclude  that  the  "pro- 
competitive,  de-regulatory"  intent  of  the 
1996  Act  would  be  furthered  if  we  take 
action  to  minimize  any  procedural  delay 
caused  by  the  need  for  federal-state 
coordination  to  redefine  nu-al  service 
areas.  Under  the  procedures  we  adopt, 
after  a  state  has  concluded  that  a  service 
area  definition  different  from  a  rural 
telephone  company's  study  area  is 
appropriate,  either  the  state  or  a  carrier 
must  seek  the  agreement  of  the 
Commission.  Upon  the  receipt  of  the 
proposal,  the  Commission  will  issue  a 
public  notice  on  the  proposal.  If  the 
Commission  does  not  act  upon  the 
proposal  within  90  days  of  the  public 
notice  release  date,  the  proposal  will  be 
deemed  approved  by  the  Commission 
and  may  take  effect  according  to  state 
procedure  without  further  action  on  the 
part  of  the  Commission.  This  procedure 
minimizes  the  burden  on  all  parties, 
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including  small  parties,  that  might  seek 
to  alter  the  definition  of  a  rural  service 
area.    I  j  . 

Summary  Analysis:  Section  vn 

High  Cost  Support 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

576.  Small,  rural  carriers  comprise  the 
specific  class  of  small  entities  that  are 
subject  to  high  cost  reporting 
requirements.  We  define  "rural"  as 
those  carriers  that  meet  the  statutory 
definition  of  a  "rural  telephone 
company"  set  forth  at  47  U.S.C.  153(37). 

577.  To  receive  high  cost  support 
small,  rural  carriers  have  been  required, 
imder  previous  rules,  to  report  the 
number  of  lines  they  serve  and  their 
embedded  costs  at  the  end  of  each  year. 
Because  small,  rural  carriers  will  receive 
support  based  on  their  embedded  costs 
from  1998  until  a  forward-looking  cost 
methodology  is  chosen,  their  reporting 
and  recordkeeping  requirements  will 
remain  the  same.  These  requirements 
should  not  affect  small  entitief 
disproportionately  because  in  order  to 
receive  support,  large,  non-rural  carriers 
must  also  report  tbe  number  of  lines 
they  serve  and  their  embedded  costs. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

578.  Currently,  an  DLEC  is  eligible  for 
support  if  its  embedded  loop  costs,  as 
reported  annually,  exceed  115  percent 
of  the  national  average  loop  cost  We 
anticipate  that  we  will  adopt  a  forward- 
looking  cost  methodology  for  large,  non- 
rural  carriers  to  take  effect  on  January  1 , 
1999.  Until  a  forward-looking  cost 
methodology  for  non-rural  carriers  takes 
effect,  large,  non- rural  carriers  will 
continue  to  receive  high  cost  loop 
support  and  LTS  based  on  the 
mechanisms  in  place  for  small,  rural 
carriers. 

579.  To  minimize  the  financial  impact 
of  this  rule  change  on  small  entities, 
however,  we  shall  permit  small,  rural 
carriers  to  shift  to  a  forward-looking  cost 
methodology  more  gradually  than  the 
large  carriers.  We  believe  that  the 
Commission's  mechanism  for 
calculating  support  for  small,  rural 
carriers  will  minimize  the  adverse 
effects  of  an  immediate  shift  to  a 
forward-looking  cost  methodology.  In 
1998  and  1999,  small,  rural  carriers  will 
continue  to  receive  high  cost  loop 
support  based  on  the  existing  system. 
Beginning  on  January  1,  2000,  the 
nationwide  average  loop  costs,  on 


which  carriers'  high  cost  loop  support  is 
currently  based,  will  be  indexed  to 
changes  in  the  GDP-CPI.  Starting 
January  1, 1998,  DEM  weighting  for 
small,  rural  carriers  will  continue  to  be 
calculated  uiider  the  existing  prescribed 
formulas,  but  the  interstate  allocation 
&ctor  will  be  maintained  at  1996  levels. 
LTS  support  for  rural  carriers  will  be 
indexed  to  changes  in  the  nationwide 
average  loop  costs  starting  in  1998.  We 
will  revisit  the  issue  of  support  for 
small,  rund  companies  and  the 
conversion  to  an  alternative 
methodology  when  we  adopt  a  forward- 
looking  cost  methodology  for  rural 
carriers.  We  find  that  a  gradual  shift  for 
rural  carriers  should  enable  these 
carriers  to  adjust  their  operations  in 
preparation  for  the  use  of  a  forward- 
looking  cost  methodology. 

580.  All  carriers'  high  cost  loop 
support  for  corporate  operations 
expense,  however,  will  be  limited  to  115 
percent  of  an  amount  defined  by  a 
formula  based  upon  a  statistical  study 
that  predicts  corporate  operations  based 
on  the  number  of  access  lines.  Because 
we  will  determine  the  benchmark  for 
corporate  and  overhead  expenses  based 
on  a  carrier's  number  of  lines,  any 
limitation  on  corporate  expenses  would 
not  disproportionately  impact  small 
carriers.  We  will  also  continue  the 
current  cap  limiting  growth  of  the  high 
cost  loop  support  mechanism.  In  order 
to  ensure  that  the  index  accurately 
represents  small  carriers'  loop  growth, 
we  will  reset  the  cap  based  on  small 
carriers'  cost  studies  once  large  carriers 
move  to  a  forward-looking  cost 
methodology.  In  addition,  carriers  may 
petition  the  Commission  for  a  waiver  to 
receive  additional  support  should  they 
experience  imusual  circumstances  that 
require  support  in  excess  of  the  amount 
distributed. 

581.  Some  conunenters  support  the 
Joint  Board's  recommendation  to  place 
rural  carriers  on  a  protected  support 
mechanism  pending  the  adoption  of  a 
forward-looking  cost  methodology. 
Many  conunenters  also  advocate 
continuing  the  existing  high  cost 
support  mechanisms  according  to  the 
existing  rules.  Other  conunenters, 
however,  offered  alternative  proposals 
to  modify  the  existing  system  based  on 
embedded  costs.  The  proposals 
included:  capping  support  levels; 
changing  the  benchmiark  for  high  cost 
loop  support  to  an  indexed  nationwide 
average  loop  cost;  maintaining  the 
interstate  DEM  allocation  factor  to  a 
historic  level;  and  calculating  LTS  based 
on  the  percentage  of  the  common  line 
pool  represented  by  LTS  in  1996.  A  few 
conunenters,  however,  suggest  placing 


rural  carriers  on  a  forward-looking 
mechanism  inunediately. 

582.  We  decline  to  adopt  the  Joint 
Board's  recommendation  to  calculate 
support  for  each  line  based  on  protected 
historical  amounts  at  this  time  because 
we  conclude  that  such  a  mechanism 
would  not  provide  rural  carriers 
adequate  support  for  providing 
universal  service  because  carriers  would 
not  be  able  to  afford  prudent  facility 
upgrades.  Instead,  we  adopt  the 
proposal  to  calculate  high  cost  loop 
support  based  on  an  inflation  adjusted 
nationwide  loop  cost.  We  also  adopt  the 
proposal  to  calculate  DEM  weighting 
assistance  by  maintaining  the  interstate 
allocation  &ctor  defined  by  the 
weighted  DEM  at  1996  levels  for  each  of 
their  study  areas.  We  find,  however,  that 
the  proposal  to  calculate  LTS  based  on 
the  percentage  of  the  common  line  pool 
represented  by  LTS  in  1996  will  not 
work  because  we  will  no  longer  be  able 
to  determine  a  nationwide  CCL  charge 
once  the  non-pooling  carriers  switch  to 
per-line,  rather  than  a  per-minute,  CCL 
charge.  Instead,  we  adopt  a  modified 
form  of  the  Joint  Board's 
recommendation  regarding  LTS  by 
calculating  a  rural  carrier's  LTS  support 
based  on  the  percentage  of  increase  of 
the  nationwide  average  loop  cost 
because  increases  in  LTS  support  shall 
be  tied  to  changes  in  conunon  line 
revenue  requirements.  In  order  to 
control  the  growth  of  the  support 
mechanisms  without  impacting  an 
individual  carrier  disproportionately, 
we  adopt  the  proposal  to  cap  support 
levelsby  continuing  to  cap  the  high  cost 
loop  support  mechanism.  We  conclude 
that  we  should  not  convert  small,  rural 
carriers  to  an  alternative  forward- 
looking  cost  methodology  immediately 
because  the  carriers  may  not  be  able  to 
absorb  a  significant  change  in  support 
levels. 

Summary  Analysis:  Section  Vm 

Support  for  Low-Income  Consumers 

Siunmary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

583.  The  state  conunission  shall  file 
or  require  the  carrier  to  file  information 
with  the  Administrator  demonstrating 
that  the  carrier's  Lifeline  plan  meets  the 
criteria  set  forth  in  the  federal  rules,  and 
stating  the  number  of  qualifying  low- 
income  consumers  and  the  amount  of 
state  assistance.  These  recommended 
reporting  and  recordkeeping 
requirements  may  require  clerical  and 
administrative  skills. 

584.  Consumers  in  participating  states 
who  seek  to  receive  Lifeline  support 
shall  follow  state  consumer 
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qualification  guidelines.  Cunsumers  in 
non-participating  states  who  seek  to 
receive  Lifeline  support  shall  sign  a 
document,  provided  by  the  carrier 
offering  Lifeline  service,  certifying 
under  penalty  of  perjury  that  the 
consumer  receives  benefits  from  one  of 
the  programs  included  in  the  federal 
default  qualification  standard.  Carriers 
in  non-participating  states  shall  provide 
consumers  seeking  Lifeline  service  with 
such  forms. 

585.  Carriers  can  request  from  their 
state  utilities  regulator  a  period  of  time 
during  which  they  may  receive 
universal  service  support  for  serving 
Lifeline  consiuners  while  they  complete 
upgrading  their  switches  in  order  to  be 
able  to  offer  toll-limitation.  Carriers  may 
also  request  &om  their  state  utilities 
regulator  a  waiver  of  the  requirement 
prohibiting  disconnection  of  local 
service  for  non-payment  of  toll  charges. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

586.  Based  on  the  Commission's  prior 
experience  administering  Lifeline,  we 
find  that  requiring  carriers  to  keep  track 
of  the  number  of  their  Lifeline 
consumers  and  to  file  information  with 
the  federal  universal  service 
Administrator  will  not  impose  a 
significant  burden  on  small  carriers 
since  little  information  is  required  and 
the  information  is  generally  accessible. 
Accordingly,  we  do  not  anticipate  that 
this  requirement  will  impose  a 
significant  burden  on  small  carriers. 

Summary  Analysis:  Section  DC 

Insular  Areas 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

587.  Section  254(b)(3)  establishes  the 
principle  that  consumers  in  insular 
areas  should  have  aacess  to 
telecommunications  and  information 
services  that  are  reasonably  comparable, 
and  at  rates  that  are  reasonably 
comparable,  to  those  provided  in  urban 
areas.  The  1996  Act  does  not  require 
and  we  did  not  establish  any  new 
reporting  or  recordkeeping  requirements 
in  this  section. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

588.  As  set  forth  in  section  IX.C,  we 
find  that  residents  and  carriers  in  the 
insular  areas,  including  the  Pacific 


Island  territories,  should  have  access  to 
all  the  universal  service  programs, 
including  those  for  high  cost  support, 
low-income  assistance,  schools, 
libraries,  and  rural  health  ciuu 
providers.  To  the  extent  thci  th?y 
qualify,  we  conclude  that  small  entities 
in  insular  areas  will  benefit,  both  as 
consumers  and  providers  of 
telecommunications  and  information 
services,  fi^m  such  support. 

Summary  Analysis:  Section  X 

Schools  and  Libraries 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

589.  We  will  require  service  providers 
to  certify  to  the  Administrator  that  the 
price  offered  to  schools,  libraries,  library 
consortia,  or  consortia  that  include 
schools  or  libraries  is  no  more  than  the 
lowest  corresponding  price.  This 
requirement  is  designed  to  ensure  that 
schools,  libraries,  and  library  consortia 
receive  the  lowest  possible  pre-discount 
price.  We  also  require  service  providers 
to  keep  and  retain  careful  records  of 
how  they  have  allocated  the  costs  of 
shared  facilities  used  by  consortia  to 
ensure  that  only  eligible  schools, 
libraries,  and  library  consortia  derive 
the  benefits  of  discounts  under  §  254(h) 
and  to  ensure  that  no  prohibited  resale 
occurs. 

590.  We  will  require,  for  schools  and 
school  districts,  that  the  person 
responsible  for  ordering 
telecommunications  and  other 
supported  services  and  facilities  certify 
to  the  Administrator  the  percentage  of 
students  eligible  for  the  national  school 
lunch  program.  We  also  permit  schools 
to  use  federally  approved  alternative 
mechanisms  to  compute  the  percentage 
of  students  eligible  for  the  national 
school  lunch  program.  This  latter  option 
is  particularly  helpful  to  schools  that 
either  do  not  participate  in  the  school 
lunch  program  or  that  have  a  tradition 
of  undercounting  eligible  students  (e.g., 
secondary  schools,  urban  schools  with 
highly  transient  populations,  and  some 
rural  schools).  We  require  libraries  to 
certify  to  the  percentage  of  students 
eligible  for  the  national  school  lunch 
program  in  the  school  district  in  which 
the  library  is  located  or  to  which 
children  would  attend  public  school. 
This  requirement  is  necessary  to  enable 
the  Administrator  to  determine  how 
disadvantaged  the  entity  is  and.  thus,  its 
eligibility  for  the  greater  discounts 
provided  to  more  disadvantaged 
entities. 

591.  We  will  also  require  that  schools 
and  libraries  secure  a  certification  from 
their  state  or  an  independent  entity 


approved  by  the  Commission  that  they 
have  a  technology  plan  for  using  the 
services  ordered  pursuant  to  section 
254(h).  Moreover,  we  will  also  require 
them  to  certify  that  thoy  have  budgeted 
sufficient  funds,  and  that  such  funding 
will  have  been  approved  prior  to  the 
start  of  service,  to  support  all  of  the 
costs  they  will  face  to  use  effectively  all 
of  the  purchases  they  make  under  this 
program.  This  requirement  will  help  to 
ensure  that  schools  and  libraries  avoid 
the  waste  that  might  arise  if  schools  and 
libraries  ordered  expensive  services 
before  they  had  other  resources  needed 
to  use  those  services  effectively. 

592.  We  will  require  schools, 
libraries,  library  consortia,  and  consortia 
that  include  schools  or  libraries  to  send 
a  description  of  the  services  they  are 
requesting  to  a  subcontractor  of  the 
Administrator.  The  subcontractor  will 
then  post  a  description  of  the  services 
sought  on  an  Internet  website  for  all 
potential  competing  service  providers  to 
review.  We  conclude  that  this 
requirement  will  help  achieve 
Congress's  intent  that  schools  and 
libraries  take  advantage  of  the  potential 
for  competitive  bids.  We  conclude  that 
the  request  for  service  should  be  signed 
by  the  person  authorized  to  order 
telecommunications  and  other 
supported  services  and  facilities  for  the 
school,  library,  or  library  consortium, 
certifying  the  following  under  oath:  (1) 
The  school  or  library  is  an  eligible  entity 
under  section  254(h)(4);  (2)  the  services 
requested  will  be  used  solely  for 
educational  purposes;  and  (3)  the 
services  will  not  be  sold,  resold,  or 
transferred  in  consideration  for  money 
or  any  other  thing  of  value.  If  the 
services  are  being  purchased  as  part  of 
an  aggregated  purchase  with  other 
entities,  schools,  libraries,  and  library 
consortia  will  also  be  required  to  list  the 
identities  of  all  consortium  members. 
Requiring  schools,  libraries,  library 
consortia  and  consortia  that  include 
schools  or  libraries  to  disclose  the 
identities  of  consortia  members  should 
be  minimally  burdensome  because  we 
only  require  the  institutions  to  provide 
basic  information,  such  as  the  names  of 
all  consortia  members,  addresses,  and 
telephone  numbers. 

593.  We  will  require  schools  and 
libraries,  as  well  as  carriers,  to  maintain 
records  for  their  purchases  of 
telecommunications  and  other 
supported  services  and  facilities  at 
discounted  rates,  similar  to  the  kinds  of 
procurement  records  that  they  already 
keep  for  other  purchases.  We  expect  that 
schools  and  libraries  should  be  able  to 
produce  such  records  at  the  request  of 
any  auditor  appointed  by  a  state 
education  department,  the 
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Administrator,  or  any  other  state  or 
federal  agency  with  jurisdiction  to 
review  such  records  for  possible  misuse. 
We  conclude  carriers  should  provide 
notification  on  the  availability  of 
discounts.  We  find  that  these  reporting 
and  recordkeeping  requirements  are 
necessary  to  ensure  that  schools  and 
libraries  use  the  discounted 
telecommunications  services  for  the 
purposes  intended  by  Congress.  For  all 
of  these  requirements  described  in  this 
section  some  administrative, 
accounting,  and  clerical  skills  may  be 
required. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives. 

594.  The  requirement  that  service 
providers  certify  to  the  Administrator 
that  the  prices  they  charge  to  eligible 
schools,  libraries,  library  consortia,  and 
consortia  that  include  schools  or 
libraries  are  no  more  than  the  lowest 
corresponding  price  should  be 
minimally  burdensome,  given  that 
service  providers  could  be  expected  to 
review  the  prices  they  charge  to 
similarly  situated  customers  when  they 
set  the  price  for  schools  and  libraries. 
We  reject  suggestions  to  require  all 
carriers  to  offer  services  at  total  service 
long-run  incremental  cost  levels  because 
of  the  burdens  it  would  create. 
Similarly,  because  schools  and  libraries 
that  fonn  consortia  with  non-eligible 
entities  will  need  to  inform  the  service 
provider  of  what  portion  of  shared 
facilities  purchased  by  the  consortia 
should  be  charged  to  eligible  schools 
and  libraries  (and  discounted  by  the 
appropriate  amounts),  it  should  not  be 
burdensome  for  carriers  to  maintain 
records  of  those  allocations  for  some 
appropriate  amount  of  time. 

595.  With  respect  to  service  providers, 
we  reject  the  suggestion  to  interpret 
"geographic  area"  to  mean  the  entire 
state  in  which  a  service  provider  serves. 
This  could  force  service  providers  to 
serve  areas  in  a  state  that  they  were  not 
previously  serving,  thereby 
unreasonably  burdening  small  carriers 
that  were  only  prepared  to  serve  some 
small  segment  of  a  state.  We  also  reject 
an  annual  carrier  notification 
requirement.  We  conclude  that  we 
should  only  require  that  carriers  provide 
notification  on  availability  of  discounts. 

596.  Schools  and  libraries  should  not 
be  significantly  burdened  by  the 
requirement  that  they  certify  the 
following:  (1)  That  they  are  eligible  for 
support  under  sections  254(h)(4)  and 
254(h)(5);  (2)  that  the  services 
purchased  at  a  discount  are  used  for 


educational  servicg^;  and  (3)  that  those 
services  will  not  be  resold.  Assuming 
that  schools  and  libraries  will  need  to 
inform  carriers  about  what  discount 
they  are  eligible  to  receive,  there  should 
be  no  significant  burden  imposed  by 
requiring  them  to  certify  that  they  will 
satisfy  the  statutory  requirements 
imposed  by  Congress.  Requiring 
schools,  libraries,  library  consortia  and 
consortia  that  include  schools  or 
libraries  to  disclose  the  identities  of 
consortia  members  should  be  minimally 
burdensome  because  we  only  require 
the  institutions  to  provide  basic 
information,  such  as  the  names  of  all 
consortia  members,  addresses,  and 
telephone  numbers.  This  information 
should  be  readily  available  to  schools, 
libraries,  and  library  consortia  and  will 
be  necessary  for  the  Administrator  to 
compile  in  the  event  of  an  audit 
designed  to  prevent  waste,  fraud,  and 
abuse.  We  note,  however,  that  schools 
and  libraries  need  not  participate  in 
consortia  for  purposes  of  the  universal 
service  discount  program.  We  conclude 
that  by  purchasing  as  a  consortium, 
individual  schools  and  libraries  would 
be  in  a  better  position  to  take  advantage 
of  any  price  discounts  a  provider  may 
offer  as  a  result  of  either  efficiencies  that 
it  may  enjoy  firom  supplying  services  to 
a  large  customer,  or  from  the  natural 
incentives  for  sellers  in  a  competitive 
market  to  offer  quantity  discounts  to 
large  users.  We  find  that  the  possibility 
of  reaping  such  benefits  will  often  lead 
schools  and  libraries  to  join  consortia 
despite  any  attendant  administrative 
burdens. 

597.  The  requirement  that  schools  and 
libraries  submit  a  description  of  the 
services  and  facilities  that  they  are 
requesting  to  the  subcontractor  of  the 
Administrator  should  also  be  minimally 
burdensome.  School  and  library  boards 
generally  require  schools  and  libraries 
to  seek  competitive  bids  for  substantial 
purchases;  this  forces  them  to  create  a 
description  of  their  purchase  needs.  We 
find  that  it  will  be  minimally 
burdensome  to  require  schools, 
libraries,  and  library  consortia  to  submit 
a  copy  of  that  description  to  the 
subcontractor.  We  further  find  that  this 
requirement  will  be  much  less 
burdensome  than  requiring  schools  and 
libraries  to  submit  a  description  of  their 
requests  to  all  telecommunications 
carriers  in  their  state,  as  proposed  by 
one  commenter.  It  also  will  be  less 
burdensome  than  a  requirement  that 
schools  and  libraries  demonstrate  that 
they  have  participated  in  a  more  formal 
competitive  bidding  process. 

598.  We  conclude  that  it  will  not  be 
unreasonably  burdensome  to  require 
schools  and  libraries  to  secure 


certification  from  their  state  or  an 
independent  entity  approved  by  the 
Commission,  that  they  have  undertaken 
a  technology  assessment/inventory  and 
adopted  a  plan  for  deploying  any 
resources  necessary  to  use  their 
discounted  services  and  fecilities 
effectively.  We  expect  that  few  schools 
or  libraries  will  propose  to  spend  their 
own  money  for  discounted  services 
until  they  believe  that  they  could  use 
the  services  effectively.  Therefore, 
requiring  them  to  secure  a  certification 
from  an  independent  expert  source  that 
they  had  done  such  planning  and 
conducted  a  technology  assessment  will 
be  a  minimally  burdensome  way  to 
ensure  that  schools  and  libraries  are 
aware  of  the  other  resources  they  need 
to  procure  before  ordering  discounted 
telecommunications  and  other 
supported  services  and  facilities. 
Furthermore,  we  observe  that  the 
Conunission  will  provide  information  to 
schools  and  libraries  lacking 
information  about  what  resources  they 
may  need  through  a  Department  of 
Education  website.  Although  this 
alternative  is  more  burdensome  than  the 
use  of  a  self-certification  standard,  we 
find  that  it  is  necessary  to  provide  the 
level  of  accountability  that  is  in  the 
public  interest. 

599.  We  also  conclude  that  the  least 
burdensome  manner  for  schools  to 
demonstrate  that  they  are  disadvantaged 
will  be  to  certify  to  the  Administrator 
the  percentage  of  students  eligible  for 
the  national  school  lunch  program  in 
the  individual  schools  or  school  district 
because  the  vast  majorify  of  schools 
already  participate  in  the  national 
student  lunch  program.  We  also 
conclude  that  allowing  schools  to  use 
federally  approved  proxies  as  a  method 
for  computing  the  percentage  of  eligible 
students  lessens  the  administrative 
burden  for  schools  that  either  do  not 
participate  in  the  national  school  lunch 
program  or  have  a  tradition  of 
undercounting  eligible  students.  We 
also  find  that  requiring  libraries  to 
demonstrate  their  level  of  disadvantage 
by  relying  on  national  school  lunch  data 
for  the  school  district  in  which  they  are 
located  provides  a  reasonable  result 
with  a  minimal  burden.  Many  libraries 
urged  that  they  be  allowed  to  use  census 
poverty  data,  rather  than  the  student 
lunch  eligibilify  standard.  In  fiact.  the 
ALA  volunteered  to  provide  every 
library  with  the  appropriate  poverty 
level  figures,  based  on  the  use  of  a 
commercially  available  software 
program  for  calculating  poverfy  levels 
for  a  1-mile  radius  around  each  library 
from  census  data.  Those  parties, 
however,  failed  to  provide  support  for 
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us  to  conclude  that  the  poverty  level  in 
a  1-mile  radius  of  the  library  was  a 
reasonable  approximation  of  the  poverty 
level  for  the  library's  entire  service  area. 
Meanwhile,  eligible  schools  and 
libraries  that  prefer  not  to  provide 
information  on  their  levels  of  economic 
disadvantage  will  still  qualify  for  the 
minimum  20  percent  discount  on 
eligible  purchases. 

600.  To  foster  vigorous  competition 
for  serving  schools  and  libraries,  we 
conclude  that  non-telecommunications 
carriers  must  also  be  permitted  to 
compete  to  provide  these  services  in 
conjunction  with  telecommunications 
carriers  or  even  their  own.  Therefore, 
we  encourage  non-telecommunications 
carriers  either  to  enter  into  partnerships 
or  joint  ventiu^s  with 
telecommunications  carriers  that  are  not 
currently  serving  the  areas  in  which  the 
libraries  and  schools  are  located  or  to 
offer  services  on  their  own.  We 
encourage  small  businesses  both  to  form 
such  joint  ventures  and  compete  on 
their  own. 

Summary  Analysis:  Section  XI 

Health  Care  Providers 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

601.  Section  254(h)(1)(A)  provides 
that  a  telecommunications  carrier  shall 
be  required  to  provide  nu^l  health  care 
providers  with  services  at  rates 
reasonably  comparable  to  those  charged 
for  similar  services  in  urban  areas  of 
their  state.  The  providing 
telecommunications  carrier  shall  then 
be  entitled  to  universal  service  support 
based  on  the  difference,  if  any,  between 
the  rate  charged  to  the  health  care 
provider  and  the  rate  for  similar  services 
provided  to  other  customers  in 
comparable  rural  areas  of  the  state.  We 
find  that  every  health  care  provider, 
including  small  entities,  that  makes  a 
request  for  universal  service  support  for 
telecommunications  services  shall  be 
required  to  submit  to  the  Administrator 
a  written  request,  signed  by  an 
authorized  officer  of  the  health  care 
provider,  certifying  under  oath 
information  designed  to  ensure  that 
universal  service  support  to  eligible 
health  care  providers  is  used  for  its 
intended  purpose  and  not  abused.  These 
requirements  may  require  some 
administrative,  accounting,  and  legal 
skills. 

602.  To  minimize  the  administrative 
burden  on  health  care  providers  to  the 
extent  consistent  with  section  254,  we 
adopt  the  least  burdensome  certiHcation 
plan  that  will  provide  safeguards  that 
are  adequate  to  ensure  that  the 


supported  services  will  be  obtained 
lawfully  and  for  their  intended  purpose. 

603.  We  are  requiring  the 
Administrator  to  establish  and 
administer  a  monitoring  and  evaluation 
program  to  oversee  the  use  of  supported 
services  by  health  care  providers  and 
the  pricing  of  those  services  by  carriers. 
Accordingly,  health  care  providers,  as 
well  as  carriers,  will  be  required  to 
maintain  the  same  kind  of  procurement 
records  for  purchases  under  this 
program  as  they  now  keep  for  other 
purchases  involving  government 
programs  or  third-party  payors.  Health 
care  providers  must  be  able  to  produce 
such  records  at  the  request  of  any 
auditor  appointed  by  the  Administrator 
or  any  state  or  federal  agency  with 
jurisdiction  that  might  conduct  audits. 
Health  care  providers  may  be  subject  to 
random  compliance  audits  to  ensure 
that  services  are  being  used  for  the 
provision  of  state  authorized  health 
care,  that  they  are  complying  with  other 
certification  requirements,  that  they  are 
otherwise  eligible  to  receive  universal 
service  support,  that  rates  charged 
comply  with  the  statute  and  regulations 
and  that  prohibitions  against  resale  or 
transfer  for  profit  are  strictly  enforced, 
particularly  with  respect  to  consortia. 
Such  information  will  permit  the 
Commission  to  determine  whether 
universal  service  support  policies 
require  adjustment.  The  Administrator 
shall  also  develop  a  method  for 
obtaining  information  from  health  care 
providers  regarding  which  services  they 
are  purchasing  and  how  such  services 
are  being  used,  and  shall  submit  an 
annual  report  to  the  Commission.  This 
report  will  enable  the  Commission  to 
monitor  the  progress  of  health  care 
providers  in  obtaining  access  to 
telecommunications  and  other 
information  services. 

604.  We  encourage  carriers  across  the 
country  to  notify  eligible  health  care 
providers  in  their  service  areas  of  the 
availability  of  lower  rates  resulting  from 
universal  service  support  so  that  rural 
health  care  providers  are  able  to  take 
full  advantage  of  the  supported  services. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

605.  We  have  considered  several 
certification  plans  suggested  by 
commenters.  We  seek  to  adopt  the  least 
burdensome  certification  plan  that  will 
provide  adequate  safeguards  to  ensure 
that  the  supported  services  are  being 
used  for  their  intended  purpose.  We 
reject  a  suggestion  that  certification 
include  verification  of  the  existence  of 


a  technology  plan  and  a  checklist  of 
other  information  for  tracking  universal 
service.  Although  such  plans  might  be 
useful  in  a  discount  plan  where 
disincentives  to  overpurchasing  are 
needed,  we  find  that  such  a  requirement 
will  be  unnecessarily  burdensome 
where  health  care  providers,  many  of 
whom  may  be  small  entities,  would  be 
required  to  invest  substantial  resources 
in  order  to  pay  urban  rates  for  these 
services.  We  also  reject,  for  similar 
reasons,  suggestions  that  health  care 
providers  be  required  to  certify  that 
hardware,  wiring,  on-site  networking,' 
and  training  would  be  deployed 
simultaneously  with  the  service. 
Finally,  we  reject  a  proposal  that  the 
financial  officers  of  health  care  provider 
organizations  be  required  to  attest  under 
oath  that  funds  have  been  used  as 
intended  by  the  1996  Act,  because  we 
find  that  the  pre-expenditure 
certification  described  above,  which 
will  be  submitted  to  the  carrier  along 
with  the  request  for  services,  is 
sufficient  under  these  circumstances. 

606.  To  minimize  the  administrative 
burden  on  regulators  and  carriers,  to  the 
extent  consistent  with  section  254,  we 
find  that  the  urban  rate  should  be  based 
on  the  rates  charged  for  similar  services 
in  the  urban  area  with  a  population  of 
at  least  50,000  closest  to  the  health  care 
provider's  location.  We  conclude  that 
this  one-step  process  will  be  easy  to  use 
and  understand  and  will,  therefore,  be 
less  administratively  burdensome  than 
other  possible  approaches.  This  method 
is  also  preferable  to  one  that  would 
require  information  about  private 
contract  rates,  which  are  proprietary 
and  cannot  be  obtained  without 
elaborate  confidentiality  safeguards. 

607.  We  acknowledge  the  concern  of 
some  commenters  that  requiring  carriers 
to  treat  the  amount  of  support  for  health 
care  providers  as  an  offset  to  the 
carrier's  universal  service  obligation  is 
anti-competitive  for  small  carriers  that 
have  such  small  funding  obligations  that 
they  would  not  receive  the  full  offset  to 
which  they  were  entitled  in  the  current 
year.  Therefore,  while  we  adopt  the 
joint  Board's  recommendation  to  limit 
carriers  to  offsets  rather  than  direct 
reimbursement  for  the  first  year's 
service,  we  also  adopt  modifications  to 
reflect  these  concerns.  Although  we 
disagree  with  NYNEX's  suggestion  that 
the  statute  precludes  a  mandatory  offset 
rule,  we  conclude  that  allowing  direct 
compensation  imder  some 
circumstances  is  consistent  with  the 
statutory  language  and  sound  policy. 
We  conclude  that  telecommunications 
carriers  providing  services  to  health  care 
providers  at  reasonably  comparable 
rates  under  the  provisions  of  section 
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254(h)(1)(A)  should  treat  the  amount 
eligible  for  support  as  an  offset  toward 
the  carrier's  universal  service  support 
obligation  for  the  year  in  which  the 
expenses  were  incurred.  To  the  extent 
that  the  amount  of  universal  service 
support  due  to  a  carrier  exceeds  the 
carrier's  universal  service  obligation, 
calculated  on  an  annual  basis,  however, 
we  find  that  the  carrier  may  receive  a 
direct  reimbursement  in  the  amount  of 
the  difference. 

608.  This  approach  should  address 
the  potential  problem  when  the  total 
amount  of  a  carrier's  rate  reductions 
exceed  its  universal  service  obligation 
in  any  one  year.  Moreover,  allowing 
carriers  to  receive  direct 
reimbursements  should  help  ensure  that 
they  have  adequate  resoiut:e8  to  cover 
the  costs  of  providing  supported 
services.  As  some  commenters  suggest, 
small  carriers  will  find  it  difficult  to 
sustain  such  costs  absent  prompt 
reimbursement.  Pursuant  to  this 
approach,  those  small  carriers  who  do 
not  contribute  to  the  universal  service 
fund  because  they  are  subject  to  the  de 
minimis  exemption  may  receive  direct 
reimbursement  as  well.  We  agree  with 
the  Joint  Board  that  an  offset  mechanism 
is  both  less  vulnerable  to  manipulation 
and  more  easily  administered  and 
monitored  than  direct  reimbursement. 
We  conclude,  however,  that  the 
approach  we  adopt  appropriately 
balances  the  concerns  of  carriers  whose 
rate  reductions  exceed  their 
contributions  in  a  given  year  against  the 
need  to  adopt  a  reimbursement  method 
that  may  be  easily  administered  and 
monitored. 

609.  To  identify  rural  health  care 
providers,  we  adopt  the  Office  of 
Management  and  Budget's  Metropolitan 
Statistical  Area  method  of  designating 
rural  areas  along  with  the  Goldsmith 
Modification  because  it  will  meet  the 
"ease  of  administration"  criterion.  Since 
lists  of  MSA  counties  and  Goldsmith- 
identified  census  blocks  and  tracts 
already  exist,  updated  to  1995,  it  should 
be  relatively  easy  for  any  health  care 
provider  to  determine  if  it  is  located  in 

a  rural  area  and,  therefore,  whether  it 
will  meet  the  test  of  eligibility  for 
support. 

Sum  in  a  <  V    \  u  diysis:  Section  XII 

Subscriber  Line  Charges  and  Carrier 
Common  Line  Charges 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

610.  The  Commission's  universal 
service  rules  regarding  the  interstate 
subscriber  line  charge  and  carrier 
common  line  charges  will  not  impose 


any  additional  reporting  requirements 
on  any  entities,  including  small  entities. 
Although  we  changed  the  amount  of  the 
charges,  the  changes  will  have  no 
impact  on  the  information  collection 
requirement,  and  will  not  extend  the 
charges  to  additional  carriers.  Some 
accounting  skills  may  be  necessary  to 
modify  the  charges. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

611.  Because  the  SLC  and  CCL 
charges  will  recover  ILECs'  costs  for 
portions  of  their  network,  reporting 
requirements  were  deemed  necessary  to 
track  the  costs  and  allow  for  their 
recovery.  No  alternatives  were 
presented  that  would  have  eliminated  or 
substantially  reduced  those  reporting 
requirements.  The  Commission's 
findings  have  no  impact  on  the 
information  collection  requirement  and 
will  not  extend  the  charges  to  any 
additional  carriers. 

612.  We  note,  in  section  XII.C,  that 
some  commenters  suggest  that  the  SIX! 
cap  for  businesses  with  single 
connections  be  raised  above  the  $3.50 
cap.  We  reject  this  suggestion  noting 
that  the  SLC  charge  is  assessed  directly 
on  local  telephone  subscribers  and, 
therefore,  has  an  impact  on  universal 
service  concerns  such  as  affordability  of 
rates.  We  do  not  agree  with  the  SB  A  that 
the  SLC  should  be  reduced  for 
businesses  with  multiple  connections. 
While  not  all  businesses  with  multiple 
connections  may  be  large  corporations, 
we  conclude  that  such  businesses  have 
demonstrated  that  telecommunication 
services  are  affordable  by  subscribing  to 
multiple  connections.  We  are  also 
concerned  that  a  reduction  in  SLC  caps 
would  have  a  negative  impact  on  the 
economic  efficiency  of  the 
Commission's  common  line  recovery 
regime.  We  conclude  that  a  reduction  in 
the  SLC  cap  for  businesses  with 
multiple  connections  is  not  warranted  at 
this  time. 

Summary  Analysis:  Section  Xm 

Administration 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

613.  Section  254(d)  states  "that  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  shall  make  equitable  and 
nondiscriminatory  contributions" 
toward  the  preservation  and 
advancement  of  universal  service.  We 
shall  require  all  telecommunications 


carriers  that  provide  interstate 
telecommunications  services  and  some 
providers  of  interstate 
telecommunications  to  contribute  to  the 
universal  service  suppKirt  mechanisms. 
Contributions  for  support  for  programs 
for  high  cost  areas  and  low-income 
consumers  will  be  assessed  on  the  basis 
of  interstate  and  international  end-user 
telecommunications  revenues. 
Contributions  for  support  for  programs 
for  schools,  libraries,  and  rural  health 
care  providers  will  be  assessed  on  the 
basis  of  interstate,  intrastate,  and 
international  end-user 
telecommunications  revenues. 
Contributors  will  be  required  to  submit 
information  regarding  their  end-user 
telecommunications  revenues. 
Approximately  5,000 
telecommunications  carriers  and 
providers  will  be  required  to  submit 
contributions.  These  tasks  may  require 
some  administrative,  accounting,  and 
legal  skills. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

614.  We  reject  the  suggestion  of  some 
commenters  that  CMRS  providers,  many 
of  whom  may  qualify  as  small 
businesses,  should  not  be  required  to 
contribute,  or  should  be  allowed  to 
contribute  at  a  reduced  rate,  due  to  their 
contention  that  they^will  not  be  eligible 
to  receive  universal  service  support.  We 
note  that  section  254(d)  provides  that 
"every  telecommunications  carrier  that 
provides  interstate  telecommunications 
services  shall  contribute  on  an  equitable 
and  nondiscriminatory  basis  "  with  no 
such  exemption  for  any  CMRS  providers 
or  ineligible  carriers.  We  find,  however, 
that  entities  that  provide  only 
international  telecommunications 
services  are  not  required  to  contribute  to 
universal  service  support  because  they 
are  not  "telecommunications  carriers 
that  provide  interstate 
telecommunications."  To  the  extent  that 
small  carriers  provide  only  international 
telecommunications  service,  they  will 
not  be  required  to  contribute  to  the 
universal  service  support  mechanisms. 

61 F.  As  set  forth  in  section  XID.D,  we 
conclude  that  small  carriers  should  not 
be  given  preferential  treatment  in  the 
determination  of  contributions  to  the 
universal  service  support  mechanisms 
solely  on  the  basis  of  being  small 
entities  because  of  section  254(d)'s 
explicit  directive  that  every 
telecommunications  carrier  that 
provides  interstate  telecommunications 
services  shall  contribute  to  the 
preservation  and  advancement  of 
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universal  service.  We  have  considered 
the  suggestions  of  commenters  regarding 
various  graduated  contribution  schemes 
that  would  favor  small  entities.  We 
reject  these  suggestions  based  on  the 
language  of  the  statute,  legislative 
history,  and  the  regulatory  burdens  that 
such  graduated  schemes  would  entail. 
We  have  considered  commenter 
suggestions  that  small  carriers  be 
exempted  from  contribution  on  the  basis 
of  the  de  minimis  provision  of  section 
254(d).  We  reject  these  suggestions  on 
the  basis  of  the  legislative  history 
surrounding  section  254(d)  that 
provides  that  the  de  minimis  exemption 
should  be  limited  to  those  carriers  for 
whom  the  cost  of  collecting  the 
contribution  exceeds  the  amount  of  the 
contribution.  As  set  forth  in  section 
Xni.D,  we  find  that  if  a  contributor's 
contribution  to  universal  service  in  any 
given  year  is  less  than  $100.00,  that 
contributor  will  not  be  required  to 
submit  a  contribution  for  that  year.  We 
conclude  that  expanding  the  definition 
of  de  minimis  to  include  "small" 
carriers  would  violate  the  "pro- 
competitive"  intent  of  the  1996  Act  and 
require  complex  administration  and 
regulation  to  determine  and  monitor 
eligibility  for  the  exemption.  We  believe 
that  small  entities  may  benefit  under  the 
de  minimis  exemption  as  interpreted  in 
the  Order  without  an  explicit  exemption 
for  all  small  entities.  We  also  believe 
that  small  payphone  aggregators,  such 
as  grocery  store  owners,  will  be  exempt 
from  contribution  requirements 
pursuant  to  our  de  minimis  exemption. 

E.Report  to  Congress 

616.  The  Commission  shall  send  a 
copy  of  this  FRF  A,  along  with  this 
Report  and  Order,  in  a  report  to 
Congress  pursusmt  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A).  A  summary 
of  this  FRFA  will  also  be  published  in 
the  Federal  Register. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4,  201-205.  218-220.  214. 
254,  303(r),  403,  and  410  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205. 
2ia-220,  214,  254,  303(r),  403,  and  410. 
the  Report  and  order  is  Adopted, 
including  the  collection  of  information 
provisions  contained  herein,  effective 
July  17,  1997. 

It  is  further  ordered  that  part  54  of  the 
Commission's  rules,  47  CFR  part  54  is 
added  as  set  forth  below,  effective  July 
17,  1997;  except  for  subpart  E  which 
will  become  effective  January  1, 1998. 


It  is  further  ordered  that  part  36  of  the 
Commission's  rules,  47  CFR  part  36  is 
amended  as  set  forth  below,  effective 
July  17,  1997. 

It  is  further  ordered  that  part  69  of  the 
Commission's  rules.  47  CFR  part  69  is 
amended  as  set  forth  below,  effective 
July  17,  1997. 

It  is  further  ordered  that,  pursuant  to 
section  5(c)(1)  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C. 
155(c)(1),  authority  is  delegated  to  the 
Chief,  Common  Carrier  Bureau,  to 
perform  the  following  functions:  (1)  To 
propose,  approve,  or  deny  a  new 
definition  of  a  service  area  of  a  rural 
telephone  company  pursuant  to  47 
U.S.C.  214(e)(5)  and  47  CFR  54.307;  (2) 
to  review  an  appeal  filed  by  a  carrier 
contending  that  a  state  commission  has 
improperly  denied  a  request  for  waiver 
of  the  rule  prohibiting  disconnection  of 
Lifeline  service  for  non-payment  of  toll 
charges;  and  (3)  to  resolve  a  carrier's 
request  for  a  waiver  of  the  rule 
prohibiting  disconnection  of  Lifeline 
service  for  non-payment  of  toll  charges 
when  the  relevant  state  commission 
chooses  not  to  act  on  such  a  request. 

It  is  further  ordered  that  if  any  portion 
of  this  Order  or  any  regulation 
implementing  this  Order  is  held  invalid, 
either  generally  or  as  applied  to 
particular  persons  or  circumstances,  the 
remainder  of  the  Order  or  regulations,  or 
their  application  to  other  persons  or 
circumstances,  shall  not  he  affected. 

List  of  Subiects 

47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
System  of  Accounts. 

47  CFR  Part  54 

Health  facilities.  Libraries,  Reporting 
and  recordkeeping  requirements, 
Schools,  Telecommunications, 
Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Parts  36  and  69  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 


PART  36-^URISDICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMtJNK  A     ON?  PROPERTY 
COSTS,  "i  r  y  h'  N  u  t;  S    M  »  e  NSES, 
TAXES  AND  ^ESFWVFS  -Ofv 
TELECOMMUNiCATiONS  COMPANIES 

1.  The  authority  citation  for  part  36  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  151, 154  (i)  and 
(j).  205,  221(c),  254.  403  and  410. 

2.  Section  36.125  is  amended  by 
removing  and  reserving  paragraphs  (c), 
(d).  and  (e),  adding  paragraphs  (a)(3). 
(a)(4)  and  (a)(5),  and  revising  paragraphs 
(b)  and  (f)  to  read  as  follows: 

§  36. 1 25    Local  Switching  Equipment — 
Category  3. 

(a)*  *  * 

(3)  Dial  equipment  minutes  of  use 
(DEM)  is  defined  as  the  minutes  of 
holding  time  of  the  originating  and 
terminating  local  switching  equipment. 
Holding  time  is  defined  in  the  Glossary. 

(4)  The  interstate  allocation  factor  is 
the  percentage  of  local  switching 
investment  apportioned  to  the  interstate 
jurisdiction. 

(5)  The  interstate  DEM  factor  is  the 
ratio  of  the  interstate  DEM  to  the  total 
DEM.  A  weighted  interstate  DEM  factor 
is  the  product  of  multiplying  a 
weighting  factor,  as  defined  in 
paragraph  (f)  of  this  section,  to  the  DEM 
factor.  The  state  DEM  factor  is  the  ratio 
of  the  state  DEM  to  the  total  DEM. 

(b)  Beginning  January  1, 1993, 
Category  3  investment  for  study  areas 
with  50,000  or  more  access  lines  is 
apportioned  to  the  interstate  jurisdiction 
on  the  basis  of  the  interstate  DEM  factor. 
Category  3  investment  for  study  areas 
with  50,000  or  more  access  lines  is 
apportioned  to  the  state  jurisdiction  on 
the  basis  of  the  state  DEM  factor. 

(c)  [Reserved] 

(d)  (Reserved) 

(e)  [Reserved] 

(0  Beginning  January  1,  1993  and 
ending  December  31,  1997,  for  study 
areas  with  fewer  than  50,000  access 
lines.  Category  3  investment  is 
apportioned  to  the  interstate  jurisdiction 
by  the  application  of  an  interstate 
allocation  factor  that  is  the  lesser  of 
either  .85  or  the  product  of  the  interstate 
DEM  factor  specified  in  paragraph  (a)(5) 
of  this  section  multiplied  by  a  weighting 
factor,  as  determined  by  the  table  below. 
Beginning  January  1,  1998,  for  study 
areas  with  fewer  than  50,000  access 
lines.  Category  3  investment  is 
apportioned  to  the  interstate  jurisdiction 
by  the  application  of  an  interstate 
allocation  factor  that  is  the  lesser  of 
either  .85  or  the  sum  of  the  interstate 
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DEM  factor  specified  in  paragraph  (a)(5) 
of  this  section  and  the  difference 
between  the  1996  weighted  interstate 
DEM  factor  and  the  1996  interstate  DEM 
factor.  The  Category  3  investment  that  is 
not  assigned  to  the  interstate 
jurisdiction  pursuant  to  this  paragraph 
is  assigned  to  the  state  jurisdiction. 


Number  of  access  lines  in  service 
in  study  area 


0-10,000 .: 

10.001-20.000  ... 
20.001-50,000  ... 
50,001 -or  above 


Weighting 
factor 


3.0 
2.5 
2.0 
1.0 


3^  Section  36.601  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f3&M1    General. 

(a)  The  term  Universal  Service  Fimd 
in  this  subpart  refers  only  to  the  support 
for  loop-related  costs  included  in 
§  36.621.  The  term  Universal  Service  in 
part  54  of  this  chapter  refers  to  the 
comprehensive  discussion  of  the 
Commission's  rules  implementing 
section  254  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  254, 
which  addresses  universal  service 
support  for  nual,  insular,  and  high  cost 
areas,  low-income  consumers,  schools 
and  libraries,  and  health  care  providers. 
The  expense  adjustment  calculated 
pursuant  to  this  subpart  F  shall  be 
added  to  interstate  expenses  and 
deducted  from  state  expenses  after 
expenses  and  taxes  have  been 
apportioned  pursuant  to  subpart  D  of 
this  part. 
*        •        •        •        • 

(c]  The  annual  amount  of  the  total 
nationwide  loop  cost  expense 
adjustment  calcuJated  pursuant  to  this 
subpart  F  shall  not  exceed  the  amount 
of  the  total  loop  cost  expense 
adjustment  for  the  immediately 
preceding  calendar  year,  increased  by  a 
rate  equal  to  the  rate  of  increase  in  the 
total  number  of  working  loops  during 
the  calendar  year  preceding  the  July 
31st  filing.  The  total  loop  cost  expense 
adjustment  shall  consist  of  the  loop  cost 
expense  adjustments,  including 
amounts  calculated  pursuant  to 
§§  36.612(a)  and  36.631.  The  rate  of 
increase  in  total  working  loops  shall  be 
based  upon  the  difference  between  the 
number  of  total  working  loops  on 
December  31  of  the  calendar  year 
preceding  the  July  31st  filing  and  the 
number  of  total  working  loops  on 
December  31  of  the  second  calendar 
year  preceding  that  filing,  both 
calcidated  pursuant  to  §  36.611(a)(8). 
Beginning  January  1,  1999,  non-nual 
carriers  shall  no  longer  receive  support 


pursuant  to  this  subpart  F.  Beginning 
January  1,  1999,  the  total  loop  cost 
expense  adjustment  shall  not  exceed  the 
total  amoiuit  of  the  loop  cost  expense 
adjustment  provided  to  rural  carriers  for 
the  immediately  preceding  calendar 
year,  adjusted  to  reflect  the  rate  of 
change  in  the  total  niunber  of  working 
loops  of  rural  carriers  during  the 
calendar  year  preceding  the  July  filing. 
In  addition,  effective  on  January  1  of 
each  year,  beginning  January  1, 1999, 
the  maximum  annual  amount  of  the 
total  loop  cost  expense  adjustment  for 
rural  carriers  must  be  further  increased 
or  decreased  to  reflect: 

(1)  The  addition  of  lines  served  by 
carriers  that  were  classified  as  non-rural 
in  the  prior  year  but  which,  in  the 
current  year,  meet  the  definition  of 
"rural  telephone  company;"  and 

(2)  The  deletion  of  fines  served  by 
carriers  that  were  classified  as  rural  in 
the  prior  year  but  which,  in  the  current 
year,  no  longer  meet  the  definition  of 
"rural  telephone  company."  A  rural 
carrier  is  defined  as  a  carrier  that  meets 
the  definition  of  a  "rural  telephone 
company"  in  §51.5  of  this  chapter. 
Limitations  imposed  by  this  subsection 
shall  apply  only  to  amounts  calculated 
pursuant  to  this  subpart  F. 

4.  Section  36.611  is  revised  to  read  as 
follows: 


■>r  of  information  to  the 
airier  Association 


$38,611  SuD' 
National  Exc^=! 
(NECA). 

In  order  to  allow  determination  of  the 
study  areas  that  are  entitled  to  an 
expense  adjustment,  each  incumbent 
local  exchange  carrier  (ILEC)  must 
provide  the  National  Exchange  Carrier 
Association  (NECA)  (established 
pursuant  to  part  69  of  this  chapter)  with 
the  information  listed  below  for  each  of 
its  study  areas.  This  information  is  to  be 
filed  with  the  Association  by  July  31st 
of  each  year.  The  information  filed  on 
July  31st  of  each  year  will  be  used  in  the 
jurisdictional  allocations  underlying  the 
cost  support  data  for  the  access  charge 
tariffs  to  be  filed  the  following  October. 
An  incumbent  local  exchange  carrier  is 
defined  as  a  carrier  that  meets  the 
definition  of  an  "incumbent  local 
exchange  carrier"  in  §  51.5  of  this 
chapter. 

(a)  Unseparated,  i.e.,  state  and 
interstate,  gross  plant  investment  in 
Exchange  Line  Cable  and  Wire  Facilities 
(C&WF)  Subcategory  1.3  and  Exchange 
Line  Central  Office  (CO)  Circuit 
Equipment  Category  4.13.  This  amount 
shall  be  calculated  as  of  December  31st 
of  the  calendar  year  preceding  each  July 
31st  filing. 

(b)  Unseparated  acciunulated 
depreciation  and  nonciurent  deferred 


federal  income  taxes,  attributable  to 
Exchange  Line  C&WF  Subcategory  1.3 
investment,  and  Exchange  Line  CO 
Circuit  Equipment  Category  4.13 
investment.  These  amounts  shall  be 
calculated  as  of  December  31st  of  the 
calendar  year  preceding  each  July  31st 
filing,  and  shall  be  stated  separately. 

(c)  Unseparated  depreciation  expense 
attributable  to  Exchange  Line  C&WF 
Subcategory  1.3  investment,  and 
Exchange  Line  CO  Circuit  Equipment 
Category  4.13  investment.  This  amount 
shall  be  the  actual  depreciation  expense 
for  the  calendar  year  preceding  each 
July  31st  filling. 

(d)  Unseparated  maintenance  expense 
attributable  to  Exchange  Line  C&WF 
Subcategory  1.3  investment  and 
Exchange  Line  CO  Circuit  Equipment 
Category  4.13  investment.  This  amount 
shall  be  the  actual  repair  expense  for  the 
calendar  year  preceding  each  July  31st 
filing. 

(e)  Unseparated  corporate  operations 
expenses,  operating  taxes,  and  the 
benefits  and  rent  portions  of  operating 
expenses.  The  amount  for  each  of  these 
categories  of  expense  shall  be  the  actual 
amount  for  that  expense  for  the  calendar 
year  preceding  each  July  31st  filing.  The 
amount  for  each  category  of  expense 
listed  shall  be  stated  separately. 

(f)  Unseparated  gross 
teleconmiunications  plant  investment 
This  amount  shall  be  calculated  as  of 
December  31st  of  the  calendar  year 
preceding  each  July  31st  filing. 

(g)  Unseparated  accumulated 
depreciation  and  noncurrent  deferred 
federal  income  taxes  attributable  to  total 
unseparated  telecommunications  plant 
investment.  This  amount  shall  be 
calculated  as  of  December  31st  of  the 
calendar  year  preceding  each  July  31st 
filing. 

(h)  The  number  of  working  loops  for 
each  study  area.  For  universal  service 
support  purposes,  working  loops  are 
defined  as  the  number  of  working 
Exchange  Line  C&WF  loops  used  jointly 
for  exchange  and  message 
telecommunications  service,  including 
C&WF  subscrit>er  lines  associated  with 
pay  telephones  in  C&WF  Category  1,  but 
excluding  WATS  closed  end  access  and 
TWX  service.  This  figure  shall  be 
calculated  as  of  December  31st  of  the 
calendar  year  preceding  each  July  31st 
filing. 

5.  Section  36.612  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

S  36.61 2    Updating  infonnation  submitted 
to  tt>e  National  Exchange  Carrier 
Association. 

(a)  Any  telecommunications  company 
may  update  the  information  submitted 
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to  the  National  Exchange  Carrier 
Association  pursuant  to  §  36.611(a)(1) 
through  (a)(8)  of  this  part  one  or  more 
times  annually  on  a  rolling  year  basis. 
Carriers  wishing  to  update  the 
preceding  calendar  year  data  filed  July 
31st  may: 

6.  Section  36.613  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

f  36.61 3    Submission  of  infonnatlon  by  the 
Nations!  Exchange  Carrier  Association. 

(a)  On  October  1  of  each  year,  the 
National  Exchange  Carrier  Association 
shall  file  with  the  Commission  and  any 
other  party  designated  as  the  Permanent 
Administrator  the  information  listed 
below.  *   •   • 

7.  Section  36.621  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  36.621    Study  area  total  unsaparated  loop 
cost 

(a)  •  •  • 

(4)  Corporate  Operations  Expenses, 
Operating  Taxes  and  the  benefits  and 
rent  portions  of  operating  expenses,  as 
reported  in  §  36.611(a)(5)  attributable  to 
investment  in  C&WF  Category  1.3  and 
COE  Category  4.13.  This  amoimt  is 
calculated  by  multiplying  the  total 
amount  of  these  expenses  and  taxes  by 
the  ratio  of  the  unseparated  gross 
exchange  plant  investment  in  C&WF 
Category  1.3  and  COE  Category  4.13.  as 
reported  in  §  36.61 1(a)(1).  to  the 
unseparated  gross  telecommunications 
plant  investment,  as  reported  in 
§  36.611(a)(6).  Total  Corporate 
Operations  Expense,  for  purposes  of 
calculating  universal  service  support 
payments  beginning  January  1.  1998. 
shall  be  limited  to  the  lesser  of: 

(i)  The  actual  average  monthly  per- 
line  Corporate  Operations  Expense;  or 

(ii)  A  per-line  amount  computed 
according  to  paragraphs  (a)(4)(ii)(A)  and 
(a)(4)(ii)(B)  of  this  section.  To  the  extent 
that  some  carriers'  corporate  operations 
expenses  are  disallowed  pursuant  to 
these  limitations,  the  national  average 
unseparated  cost  per  loop  shall  be 
adjusted  accordingly. 

(A)  For  study  areas  of  10,000  or  fewer 
working  loops;  ($27.12  minus  (.002 
times  the  number  of  working  loops)] 
times  1.15. 

(B)  For  study  areas  of  more  than 
10,000  working  loops;  $7.12  times  1.15, 
which  equals  $8.19. 

8.  Section  36.622  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 


f  36.622    National  and  study  area  average 
unseparated  loop  costs. 

•        •        •        •        * 

(c)  The  National  Average  Unseparated 
Loop  Cost  per  Working  Loop  shall  be 
the  greater  of: 

(IjThe  amount  calculated  pursuant  to 
the  method  described  in  paragraph  (a)  of 
this  section;  or 

(2)  An  amount  calculated  to  produce 
the  maximum  total  Universal  Service 
Fund  allowable  pursuant  to  §  36.601(c). 

(d)  Beginning  January  1,  2000.  the 
National  Average  Unseparated  Loop 
Cost  per  Working  Loop  shall  be  the 
greater  of: 

(1)  The  1997  national-average 
unseparated  loop  cost  per  working  loop 
plus  an  ajinual  inflation  adjustment. 
The  annual  inflation  adjustment  shall  be 
based  on  the  Gross  Domestic  Product 
Chained  Price  Index  (GDP-CPI)  of  the 
year  which  the  loop  costs  are  reported 
pursuant  to  §36.611.  As  an  example,  the 
inflation-adjusted  nationwide  average 
loop  cost  for  the  year  2000  shall  be 
calculated  in  the  following  manner: 
1998  GDP-CPI  +  1997  GDP-CPI  x  1997 

nationwide  average  loop  cost  = 
2000  inflation-adjusted  nationwide 
average  loop  cost, 
or 

(2)  An  amount  calculated  to  produce 
the  maximum  total  Universal  Service 
Fund  allowable  pursuant  to  §  36.601(c). 

9.  In  §  36.701.  paragraph  (c)  is  added 
to  read  as  follows: 

S  36.701    Ganaral 


(c)  This  subpart  shall  be  effective 
through  December  31. 1997.  On  January 
1, 1998,  Lifeline  Connection  Assistance 
shall  be  provided  in  accordance  with 
part  54.  subpart  E  of  this  chapter. 

10.  Part  54  of  Title  47  of  the  Code  of 
Federal  Regulations  is  added  to  read  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

Subpart  A — General  Infbnnation 

Sec. 

54.1     Basis  and  purpose. 
54.5    Terms  and  definitions. 
54.7    Intended  use  of  federal  universal 
service  support. 

Subpart  B — Services  Designated  for  Support 

54.101     Supported  services  for  rural,  insular 
and  high  cost  areas. 

Subpart  C— Carriers  Eligible  for  Unhrarsal 
Sarvica  Support 

54.201     Designation  of  eligible 

teieconununicatioits  carriers,  generally. 
54.203    Designation  of  eligible 

telecommunications  carriers  for 

unserved  areas. 
54.205    Relinquishment  of  universal  service. 
54.207    Service  areas. 


Subpart  D— Universal  Service  Support  for 
High  Cost  Areas 

54.301     Local  switching  support. 
54.303    Long  term  support. 
54.305    Sale  or  transfer  of  exchanges. 
54.307    Support  to  a  competitive  eligible 
telecommunications  carrier. 

Subpart  E— Unh^ersal  Service  Support  for 

Low  income  Consumers 

54.400    Terms  and  definitions. 

54^401     Lifeline  defined. 

54.403    Lifeline  support  amount. 

54.405    Carrier  obligation  to  offer  Lifeline. 

54.407    Reimbtnsement  for  offering  Lifeline. 

54.409    Consumer  qualification  for  Lifeline. 

54.411     Link  up  program  defined. 

54.413    Reimbursement  for  revenue  forgone 

in  offering  a  Link  Up  program. 
54.415    Consumer  qualification  for  Link  Up. 
54.417    Transition  to  the  new  Lifeline  and 

Link  Up  programs. 

Subpart  F— Universal  Service  Support  for 
Schools  and  Libraries 

54.500  Terms  and  definitions. 

54.501  Eligibility  for  services  provided  by 
telecommunications  carriers. 

54.502  Supported  telecommunications 
services. 

54.503  Other  supported  special  services. 

54.504  Requests  for  service. 

54.505  Discounts. 
54.507    Cap. 

54.509  Adjustments  to  the  discount  matrix 

54.511  Ordering  services. 

54.513  Resale. 

54.515  Distributing  support 

54.516  Auditing. 

54.517  Services  provided  by  non- 
telecommunications  carriers. 

Subpart  G— Universal  Sarvlca  Support  for 
Health  Care  Providers 

54.601 
54.603 
54.605 
54.607 
54.609 
54.611 
54.613 


Eligibility. 

Competitive  bidding. 

Determining  the  urban  rate. 

Determining  the  rural  rate. 

Calculating  support. 

Distributing  support. 

Limitations  on  supported  services 
for  rural  health  care  providers. 
54.615    Obtaining  services. 
54.617     Resale. 
54.619     Audit  program. 
54.621     Access  to  advanced 
teleconmiunications  and 
informationservices. 
54.623     Cap. 

Subpart  H— Administration 

54.701    Administrator  of  universal  service 

support  mechanisms. 
54.703    Contributions. 
54.705    De  miiumis  exemption. 
54.707     Audit  controls. 

Authority:  47  U.S.C.  1.  4(i),  201,  205,  214, 
and  254  unless  otherwise  noted. 

Subpart  A — General  Information 

1 54. 1    Basis  and  purpose. 

(a)  Basis.  These  rules  are  issued 
pursuant  to  the  Communications  Act  of 
1934,  as  amended. 
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(b)  Purpose.  The  purpose  of  these 
rules  is  to  implement  section  254  of  the 
Communications  Act  of  1934,  as 
amended.  47  USC  254. 


T's  at 


S54£ 

Terms  used  in  this  part  have  the 
following  meanings: 

Act.  The  term  "Act"  refers  to  the 
Communications  Act  of  1934,  as 
amended. 

Administrator.  The  "administrator"  is 
the  entity  that  administers  the  universal 
service  support  mechanisms  in  accord 
with  subpart  H  of  this  part 

Competitive  eligible 
telecommunications  carrier.  A 
"competitive  eligible 
telecommunications  carrier"  is  a  carrier 
that  meets  the  definition  of  an  "eligible 
telecommunications  carrier"  below  and 
does  not  meet  the  definition  of  an 
"incumbent  local  exchange  carrier"  in 
§  51.5  of  this  chapter. 

Eligible  telecommunications  carrier. 
"Eligible  telecommunications  carrier" 
means  a  carrier  designated  as  such  by  a 
state  commission  pursuant  to  §  54.201. 

Incumbent  local  exchange  carrier. 
"Incumbent  local  exchange  carrier"  or 
"ILEC"  has  the  same  meaning  as  that 
term  is  defined  in  §  51.5  of  this  chapter. 

Information  service.  "Information 
service"  is  the  offering  of  a  capability 
for  generating,  acquiring,  storing, 
transforming,  processing,  retrieving, 
utilizing,  or  making  available 
information  via  telecommunications, 
and  includes  electronic  publishing,  but 
does  not  include  any  use  of  any  such 
capability  for  the  management,  control, 
or  operation  of  a  telecommunications 
system  or  the  management  of  a 
telecommunications  service. 

Internet  access.  "Internet  access" 
includes  the  following  elements: 

(1)  The  transmission  of  information  as 
common  carriage; 

(2)  The  transmission  of  information  as 
part  of  a  gateway  to  an  information 
service,  when  that  transmission  does 
not  involve  the  generation  or  alteration 
of  the  content  of  information,  but  may 
include  data  transmission,  address 
translation,  protocol  conversion,  billing 
management,  introductory  information 
content,  and  navigational  systems  that 
enable  users  to  access  information 
services,  and  that  do  not  affect  the 
presentation  of  such  information  to 
users;  and 

(3)  Electronic  mail  services  (e-mail). 
Interstate  telecommunication. 

"Interstate  telecommunication"  is  a 
communication  or  transmission: 

(1)  From  any  State,  Territory,  or 
possession  of  the  United  States  (other 
than  the  Canal  zone),  or  the  District  of 
Columbia,  to  any  other  State,  Territory, 


or  possession  of  the  United  States  (odier 
than  the  Canal  Zone),  or  the  District  of 
Columbia, 

(2)  From  or  to  the  United  States  to  or 
from  the  Canal  2k)ne,  inso&r  as  such 
communications  or  transmission  takes 
place  within  the  United  States,  or 

(3)  Between  points  within  the  United 
States  but  through  a  foreign  country. 

Interstate  transmission.  "Interstate 
transmission"  is  the  same  as  interstate 
telecommunication. 

Intrastate  telecommunication. 
"Intrastate  telecommunication"  is  a 
communication  or  transmission  from 
within  any  State,  Territory,  or 
possession  of  the  United  States,  or  the 
District  of  Columbia  to  a  location  within 
that  same  State.  Territory,  or  possession 
of  the  United  States,  or  the  District  of 
Columbia. 

Intrastate  transmission.  "Intrastate 
transmission"  is  the  same  as  intrastate 
telecommunication. 

LAN.  "LAN"  is  a  local  area  network, 
which  is  a  set  of  high-speed  links 
connecting  devices,  generally 
computers,  on  a  single  shared  medium, 
usually  on  the  user's  premises. 

Rural  area.  A  "rural  area"  is  a 
nonmetropolitan  county  or  county 
equivalent,  as  defined  in  the  Office  of 
Management  and  Budget's  (0MB) 
Revised  Standards  for  Defining 
Metropolitan  Areas  in  the  1990s  and 
identifiable  from  the  most  recent 
Metropolitan  Statistical  Area  (MSA)  list 
released  by  OMB,  or  any  contiguous 
non-urban  Census  Tract  or  Block 
Numbered  Area  within  an  MSA-listed 
metropolitan  county  identified  in  the 
most  recent  Goldsmith  Modification 
published  by  the  Office  of  Rural  Health 
Policy  of  the  U.S.  Department  of  Health 
and  Human  Services. 

Rural  telephone  company.  "Rural 
telephone  company"  has  the  same 
meaning  as  that  term  is  defined  in  §  51.5 
of  this  chapter. 

State  commission.  The  term  "state 
commission"  means  the  commission, 
board  or  official  (by  whatever  name 
designated)  that,  under  the  laws  of  any 
state,  has  regulatory  jurisdiction  with 
respect  to  intrastate  operations  of 
carriers. 

Technically  feasible.  "Technically 
feasible"  means  capable  of 
accomplishment  as  evidenced  by  prior 
success  under  similar  circumstances. 
For  example,  preexisting  access  at  a 
particular  point  evidences  the  technical 
feasibility  of  access  at  substantially 
similar  points.  A  determination  of 
technical  feasibility  does  not  consider 
economic,  accounting,  billing,  space  or 
site  except  that  space  and  site  may  be 
considered  if  there  is  no  possibility  of 
expanding  available  space. 


Telecommunications. 
"Telecommunications"  is  the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received. 

Telecommunications  carrier.  A 
"telecommunications  carrier"  is  any 
provider  of  telecommunications 
services,  except  that  such  term  does  not 
include  aggregators  of 
telecommunications  services  as  defined 
in  section  226  of  the  Act.  A 
telecommunications  carrier  shall  be 
treated  as  a  common  carrier  under  the 
Act  only  to  the  extent  that  it  is  engaged 
in  providing  telecommunications 
services,  except  that  the  Commission 
shall  determine  whether  the  provision 
of  fixed  and  mobile  satellite  service 
shall  be  treated  as  common  carriage. 
This  definition  includes  cellular  mobile 
radio  service  (CMRS)  providers, 
interexchange  carriers  (KCs)  and,  to  the 
extent  they  are  acting  as 
telecommunications  carriers,  companies 
that  provide  both  telecommunications 
and  information  services.  Private  mobile 
radio  service  (PMRS)  providers  are 
telecommunications  carriers  to  the 
extent  they  provide  domestic  or 
international  telecommunications  for  a 
fee  directly  to  the  public. 

Telecommunications  channel. 
"Telecommunications  channel"  means 
a  telephone  line,  or,  in  the  case  of 
wireless  communications,  a  transmittal 
line  or  cell  site. 

Telecommunications  service. 
"Telecommunications  service"  is  the 
offering  of  telecommunications  for  a  fee 
directly  to  the  public,  or  to  such  classes 
of  users  as  to  be  effectively  available 
directly  to  the  public,  regardless  of  the 
facilities  used. 

S54.7    IntendMl  u«e  o(  federal  untvwsal 
service  support 

A  carrier  that  receives  federal 
universal  service  support  shall  use  that 
support  only  for  the  provision, 
maintenance,  and  upgrading  of  fecilities 
and  services  for  which  the  support  is 
intended. 

Subpart  B— Services  Designated  for 
Support 

§54.101    Supported  servicee  for  rural, 
insular  artd  ftigh  cost  areas. 

(a)  Services  designated  for  support. 
The  following  services  or  functionalities 
shall  be  supported  by  Federal  universal 
service  support  mechanisms: 

(1)  Voice  grade  access  to  the  public 
switched  netwoHc.  "Voice  grade  access" 
is  defined  as  a  functionality  that  enables 
a  user  of  telecommunications  services  to 
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transmit  voice  communications, 
including  signalling  the  network  that 
the  caller  wishes  to  place  a  call,  and  to 
receive  voice  communications, 
including  receiving  a  signal  indicating 
there  is  an  incoming  call.  For  purposes 
of  this  part,  voice  grade  access  shall 
occur  within  the  frequency  range  of 
between  approximately  500  Hertz  and 
4,000  Hertz,  for  a  bandwidth  of 
approximately  3,500  Hertz; 

12)  Local  usage.  "Local  usage"  means 
an  amount  of  minutes  of  use  of 
exchange  service,  prescribed  by  the 
Commission,  provided  free  of  charge  to 
end  users; 

(3)  Dual  tone  multi-frequency 
signaling  or  its  functional  equivalent. 
"Dual  tone  multi-frequency"  (DTMF)  is 
a  method  of  signaling  that  facilitates  the 
transportation  of  signaling  through  the 
network,  shortening  call  set-up  time; 

(4)  Single- party  service  or  its 
functional  equivalent.  "Single-party 
service"  is  telecommunications  service 
that  permits  users  to  have  exclusive  use 
of  a  wireline  subscriber  loop  or  access 
line  for  each  call  placed,  or,  in  the  case 
of  wireless  telecommunications  carriers, 
which  use  8f>ectrum  shared  among  users 
to  provide  service,  a  dedicated  message 
path  for  the  length  of  a  user's  particular 
transmission; 

(5)  Access  to  emergency  services. 
"Access  to  emergency  services" 
includes  access  to  services,  such  as  911 
and  enhanced  911,  provided  by  local 
governments  or  other  public  safety 
organizations.  911  is  defined  as  a 
service  that  permits  a 
telecommunications  user,  by  dialing  the 
three-digit  code  "911,"  to  call 
emergency  services  through  a  Public 
Service  Access  Point  (PSAP)  operated 
by  the  local  government.  "Enhanced 
911"  is  defined  as  911  service  that 
includes  the  ability  to  provide 
automatic  numbering  information  (AMI), 
which  enables  the  PSAP  to  call  back  if 
the  call  is  disconnected,  and  automatic 
location  information  (ALI),  which 
permits  emergency  service  providers  to 
identify  the  geographic  location  of  the 
calling  party.  "Access  to  emergency 
services"  includes  access  to  911  and 
enhanced  911  services  to  the  extent  the 
local  government  in  an  eligible  carrier's 
service  area  has  implemented  911  or 
enhanced  911  systems: 

(6)  Access  to  operator  services. 
"Access  to  operator  services"  is  defined 
as  access  to  any  automatic  or  live 
assistance  to  a  consumer  to  arrange  for 
billing  or  completion,  or  both,  of  a 
telephone  call; 

(7J  Access  to  interexchange  service. 
'Access  to  interexchange  service"  is 
defined  as  the  use  of  the  loop,  as  well 
as  that  portion  of  the  switch  that  is  paid 


for  by  the  end  user,  or  the  functional 
equivalent  of  these  network  elements  in 
the  case  of  a  wireless  carrier,  necessary 
to  access  an  interexchange  carrier's 
network; 

(8)  Access  to  directory  assistance. 
"Access  to  directory  assistance"  is 
defined  as  access  to  a  service  that 
includes,  but  is  not  limited  to,  making 
available  to  customers,  upon  request, 
information  contained  in  directory 
listings;  and 

(9)  Toll  limitation  for  qualifying  low- 
income  consumers.  "Toll  limitation  for 
qualifying  low-income  consumers  is 
described  in  subpart  E  of  this  part. 

(b)  Requirement  to  offer  all  designated 
services.  An  eligible 
telecommunications  carrier  must  offer 
each  of  the  services  set  forth  in 
paragraph  (a)  of  this  section  in  order  to 
receive  Federal  universal  service 
support. 

(c)  Additional  time  to  complete 
network  upgrades.  A  state  coijumssion 
may  grant  the  petition  of  a 
telecommunications  carrier  that  is 
otherwise  eligible  to  receive  universal 
service  support  under  §  54.201 
requesting  additional  time  to  complete 
the  network  upgrades  needed  to  provide 
single-party  service,  access  to  enhanced 
911  service,  or  toll  limitation.  If  such 
petition  is  granted,  the  otherwise 
eligible  telecommunications  carrier  will 
be  permitted  to  receive  universal  service 
support  for  the  duration  of  the  period 
designated  by  the  state  commission. 
State  conunissions  should  grant  such  a 
request  only  upon  a  finding  that 
exceptional  circumstances  prevent  an 
otherwise  eligible  telecommunications 
carrier  from  providing  single-party 
service,  access  to  enhanced  911  service, 
or  toll  limitation.  The  period  should 
extend  only  as  long  as  the  relevant  state 
commission  finds  that  exceptional 
circumstances  exist  and  should  not 
extend  beyond  the  time  that  the  state 
commission  deems  necessary  for  that 
eligible  telecommunications  carrier  to 
complete  network  upgrades.  An 
otherwise  eligible  telecommunications 
carrier  that  is  incapable  of  offering  one 
or  more  of  these  three  specific  universal 
services  must  demonstrate  to  the  state 
commission  that  exceptional 
circumstances  exist  with  respect  to  each 
service  for  which  the  carrier  desires  a 
grant  of  additional  time  to  complete 
network  upgrades. 

Subpart  C— Carriers  Eligible  for 
Universal  Service  Support 

§  54.201    Designation  of  eligible 
telecommunications  carriers,  generally. 

(a)  Carriers  eligible  to  receive  support. 


Rules  and  Regulation' 

(1)  Beginning  January  1. 1998,  only 
eligible  telecommunications  carriers 
designated  under  paragraphs  (b)  through 
(d)  of  this  section  shall  receive  universal 
service  support  distributed  pursuant  to 
part  36  and  part  69  of  this  chapter,  and 
subparts  D  and  E  of  this  part. 

(2)  Only  eligible  telecommunications 
carriers  designated  under  paragraphs  (b) 
through  (d)  of  this  section  shall  receive 
universal  service  support  distributed 
pursuant  to  subpart  G  of  this  paii.  This 
paragraph  does  not  apply  to  support 
distributed  pursuant  to  §  54.621(a). 

(3)  This  paragraph  does  not  apply  to 
support  distributed  pursuant  to  subpart 
F  of  this  part. 

(b)  A  state  commission  shall  upon  its 
own  motion  or  upon  request  designate 
a  common  carrier  that  meets  the 
requirements  of  paragraph  (d)  of  this 
section  as  an  eligible 
telecommunications  carrier  for  a  service 
area  designated  by  the  state 
commission. 

(c)  Upon  request  and  consistent  with 
the  public  interest,  convenience,  and 
necessity,  the  state  commission  may,  in 
the  case  of  an  area  served  by  a  rural 
telephone  company,  and  shall,  in  the 
case  of  all  other  areas,  designate  more 
than  one  common  carrier  as  an  eligible 
telecommunications  carrier  for  a  service 
area  designated  by  the  state 
commission,  so  long  as  each  additional 
requesting  carrier  meets  the 
requirements  of  paragraph  (d)  of  this 
section.  Before  designating  an 
additional  eligible  telecommunications 
carrier  for  an  area  served  by  a  rural 
telephone  company,  the  state 
commission  shall  find  that  the 
designation  is  in  the  public  interest. 

(d)  A  common  carrier  designated  as 
an  eligible  telecommunications  carrier 
under  this  section  shall  be  eligible  to 
receive  universal  service  support  in 
accordance  with  section  254  of  the  Act 
and  shall,  throughout  the  service  area 
for  which  the  designation  is  received: 

(1)  Offer  the  services  that  are 
supported  by  federal  universal  service 
support  mechanisms  under  subpart  B  of 
this  part  and  section  254(c)  of  the  Act, 
either  using  its  own  facilities  or  a 
combination  of  its  own  facilities  and 
resale  of  another  carrier's  services 
(including  the  services  offered  by 
another  eligible  telecommunications 
carrier);  and 

(2)  Advertise  the  availability  of  such 
services  and  the  charges  therefore  using 
media  of  general  distribution. 

(e)  For  the  purposes  of  this  section, 
the  term  facilities  means  any  physical 
components  of  the  telecommunications 
network  that  are  used  in  the 
transmission  or  routing  of  the  services 
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that  are  designated  for  support  pursuant 
to  subpart  B  of  this  part. 

(f)  For  the  purposes  of  this  section, 
the  term  "own  facilities"  includes,  but 
is  not  limited  to,  facilities  obtained  as 
unbundled  network  elements  pursuant 
to  part  51  of  this  chapter,  provided  that 
such  facilities  meet  the  definition  of  the 
term  "facilities"  under  this  subpart. 

(g)  A  state  commission  shall  not 
require  a  common  carrier,  in  order  to 
satisfy  the  requirements  of  paragraph 
(d)(1)  of  this  section,  to  use  facilities 
that  are  located  within  the  relevant 
service  area,  as  long  as  the  carrier  uses 
focilities  to  provide  the  services 
designated  for  support  pursuant  to 
subpart  B  of  this  part  within  the  service 
area. 

(h)  A  state  commission  shall  designate 
a  common  carrier  that  meets  the 
requirements  of  this  section  as  an 
eligible  telecommunications  carrier 
irrespective  of  the  technology  used  by 
such  carrier. 

(i)  A  state  commission  shall  not 
designate  as  an  eligible 
telecommunications  carrier  a 
telecommunications  carrier  that  offers 
the  services  supported  by  federal 
universal  service  support  mechanisms 
exclusively  through  the  resale  of 
another  carrier's  services. 

S  54.203    OesignaUon  of  aligibto 
telecommunications  carrtara  for  unserved 


(a)  If  no  common  carrier  will  provide 
the  services  that  are  supported  by 
federal  universal  service  support 
mechanisms  under  section  254(c)  of  the 
Act  and  subpart  B  of  this  part  to  an 
unserved  community  or  any  portion 
thereof  that  requests  such  service,  the 
Commission,  with  respect  to  interstate 
services,  or  a  state  commission,  with 
respect  to  intrastate  services,  shall 
determine  which  common  carrier  or 
carriers  are  best  able  to  provide  such 
service  to  the  requesting  unserved 
community  or  portion  thereof  and  shall 
order  such  carrier  or  carriers  to  provide 
such  service  for  that  unserved 
community  or  portion  thereof. 

(b)  Any  carrier  or  carriers  ordered  to 
provide  such  service  under  this  section 
shall  meet  the  requirements  of  section 
54.201(d)  and  shall  be  designated  as  an 
eligible  telecommunications  carrier  for 
that  community  or  portion  thereof. 


§54.205 
service. 


Relinquishment  of  universal 


(a)  A  state  commission  shall  permit  an 
eligible  telecommunications  carrier  to 
relinquish  its  designation  as  such  a 
carrier  in  any  area  served  by  more  than 
one  eligible  telecommunications  carrier. 
An  eligible  telecommunications  carrier 


that  seeks  to  relinquish  its  eligible 
teleconununications  carrier  designation 
for  an  area  served  by  more  than  one 
eligible  telecommunications  carrier 
shall  give  advance  notice  to  the  state 
commission  of  such  relinquishment. 

(b)  Prior  to  permitting  a 
telecommunications  carrier  designated 
as  an  eligible  teleconununications 
carrier  to  cease  providing  universal 
service  in  an  area  served  by  more  than 
one  eligible  telecommunications  carrier, 
the  state  commission  shall  require  the 
remaining  eligible  telecommunications 
carrier  or  carriers  to  ensiue  that  all 
customers  served  by  the  relinquishing 
carrier  will  continue  to  be  served,  and 
shall  require  sufficient  notice  to  permit 
the  purchase  or  construction  of 
adequate  facilities  by  any  remaining 
eligible  telecommunications  carrier.  The 
state  conunission  shall  establish  a  time, 
not  to  exceed  one  year  after  the  state 
commission  approves  such 
relinquishment  imder  this  section, 
within  which  such  purchase  or 
construction  shall  be  completed. 

§54.207    Service  ^^-.i' 

(a)  The  term  sen'icc  area  metms  a 
geographic  area  established  by  a  state 
commission  for  the  purpose  of 
determining  universal  service 
obligations  and  support  mechanisms.  A 
service  area  defines  the  overall  area  for 
which  the  carrier  shall  receive  support 
from  federal  universal  service  support 
mechanisms. 

(b)  Ln  the  case  of  a  service  area  served 
by  a  rural  telephone  company,  service 
area  means  such  company's  "study 
area"  unless  and  until  the  Commission 
and  the  states,  after  taking  into  account 
recommendations  of  a  Federal-State 
Joint  Board  instituted  under  section 
410(c)  of  the  Act,  establish  a  different 
definition  of  service  area  for  such 
company. 

(c)  If  a  state  conunission  proposes  to 
define  a  service  area  served  by  a  rural 
telephone  company  to  be  other  than 
such  company's  study  area,  the 
Conunission  will  consider  that  proposed 
definition  in  accordance  with  the 
procedures  set  forth  in  this  paragraph. 

(1)  A  state  commission  or  other  party 
seeking  the  Commission's  agreement  in 
redefining  a  service  area  served  by  a 
rural  telephone  company  shall  submit  a 
petition  to  the  Conunission.  The 
petition  shall  contain: 

(i)  The  definition  proposed  by  the 
state  commission;  and 

(ii)  The  state  commission's  ruling  or 
other  official  statement  presenting  the 
state  commission's  reasons  for  adopting 
its  proposed  definition,  including  an 
analysis  that  takes  into  account  the 
recommendations  of  any  Federal-State 


Joint  Board  convened  to  provide 
recommendations  with  resjject  to  the 
definition  of  a  service  area  served  by  a 
rural  telephone  company- 

(2)  The  Commission  snail  issue  a 
Public  Notice  of  any  such  petition 
within  fourteen  (14)  days  of  its  receipt 

(3)  The  Commission  may  initiate  a 
proceeding  to  consider  the  petition 
within  ninety  (90)  days  of  the  release 
date  of  the  Public  Notice. 

(i)  If  the  Commission  initiates  a 
proceeding  to  consider  the  petition,  the 
proposed  definition  shall  not  take  effect 
imtil  both  the  state  commission  and  the 
Commission  agree  upon  the  definition 
of  a  rural  service  area,  in  accordance 
with  paragraph  (b)  of  this  section  and 
section  214(e)(5J  of  the  Act 

(ii)  If  the  Conunission  does  not  act  on 
the  petition  within  ninety  (90)  days  of 
the  release  date  of  the  Public  Notice,  the 
definition  proposed  by  the  state 
commission  will  be  deemed  approved 
by  the  Commission  and  shall  take  effect 
in  accordance  with  state  procedures. 

(d)  The  Commission  may,  on  its  own 
motion,  initiate  a  proceeding  to  consider 
a  definition  of  a  service  area  served  by 
a  rural  telephone  company  that  is 
different  from  that  company's  study 
area.  If  it  proposes  such  different 
definition,  the  Conunission  shall  seek 
the  agreement  of  the  state  commission 
according  to  this  paragraph. 

(1)  The  Commission  shall  submit  a 
petition  to  the  state  conunission 
according  to  that  state  commission's 
procedures.  The  petition  submitted  to 
the  relevant  state  commission  shall 
contain: 

(i)  The  definition  proposed  by  the 
Commission;  and 

(ii)  The  Commission's  decision 
presenting  its  reasons  for  adopting  the 
proposed  definition,  including  an 
analysis  that  takes  into  account  the 
recommendations  of  any  Federal-State 
Joint  Board  convened  to  provide 
recommendations  with  respect  to  the 
definition  of  a  service  area  served  by  a 
rural  telephone  company. 

(2)  The  Commission's  proposed 
definition  shall  not  take  effect  until  both 
the  state  commission  and  the 
Commission  agree  upon  the  definition 
of  a  rural  service  area,  in  accordance 
with  paragraph  (b)  of  this  section  and 
section  214(e)(5)  of  the  Act. 

(e)  The  Commission  delegates  its 
authority  under  paragraphs  (c)  and  (d) 
of  this  section  to  the  Chief,  Common 
Carrier  Bureau. 

Subpart  0 — Universal  Service  Support 
for  High  Cost  Areas 

§  54.301    Local  switching  support 

Beginning  January  1, 1998,  eligible 
rural  telephone  company  study  areas 
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with  50,000  or  fewer  access  lines  shall 
receive  support  for  local  switching 
costs,  defined  as  Category  3  local 
switching  costs  under  part  36  of  this 
chapter,  using  the  following  formula: 
the  carrier's  annual  unseparated  local 
switching  revenue  requirement  shall  be 
multiplied  by  the  local  switching 
support  factor.  The  local  switching 
support  factor  shall  be  defined  as  the 
difference  between  the  1996  weighted 
interstate  DEM  factor,  calculated 
pursuant  to  §  36.125(0  of  this  chapter, 
and  the  1996  unweighted  interstate 
DEM  factor.  If  the  number  of  a  study 
area's  access  lines  increases  such  that, 
under  §  36.125(f)  of  this  chapter,  the 
weighted  interstate  DEM  factor  for  1997 
or  any  successive  year  would  be 
reduced,  that  lower  weighted  interstate 
DEM  factor  shall  be  applied  to  the 
carrier's  1996  unweighted  interstate 
DEM  factor  to  derive  a  new  local 
switching  support  factor.  Beginning 
January  1,  1998.  the  sum  of  the 
unweighted  interstate  DEM  factor  and 
the  local  switching  support  factor  shall 
not  exceed  .85.  If  the  sum  of  those  two 
factors  would  exceed  .85,  the  local 
switching  support  factor  must  be 
reduced  to  a  level  that  would  reduce  the 
sum  of  the  factors  to  .85. 

S  54.303    Long  term  support 

Beginning  January  1,  1998,  eligible 
telephone  companies  that  participate  in 
the  NECA  Carrier  Common  Line  pool 
and  competitive  eligible  local 
telecommunications  carriers  will 
receive  Long  Term  Support.  Long  Term 
Support  shall  be  the  equivalent  of  the 
difference  between  the  projected  Carrier 
Common  Line  revenue  requirement  of 
association  Common  Line  tariff 
participants  and  the  projected  revenue 
recovered  by  the  association  Common 
Carrier  Line  charge  as  calculated 
pursuant  to  §  69.105(b)(1)  of  this 
chapter.  For  calendar  years  1998  and 
1999,  the  Long  Term  Support  for  each 
eligible  service  area  shall  be  adjusted 
each  year  to  reflect  the  annual 
percentage  change  in  the  actual 
nationwide  average  loop  cost  as  filed  by 
the  fund  administrator  in  the  previotis 
calendar  year,  pursuant  to  §  36.622  of 
this  chapter.  Beginning  January  1 ,  2000. 
the  Long  Term  Support  shall  be 
adjusted  each  year  to  reflect  the  aimual 
percentage  change  in  the  Department  of 
Commerce's  Gross  Domestic  Product- 
Chained  Price  Index  (GDP-CPI). 

§  54.306    Sate  or  transfer  of  •xdianges. 

A  carrier  that  acquires  telephone 
exchanges  from  an  unaffiliated  carrier 
shall  receive  universal  service  support 
for  the  acquired  exchanges  at  the  same 
per-line  support  levels  for  which  those 


exchanges  were  eligible  prior  to  the 
transfer  of  the  exchanges.  A  carrier  that 
has  entered  into  a  binding  commitment 
to  buy  exchanges  prior  to  May  7, 1997 
will  receive  support  for  the  newly 
acquired  lines  based  upon  the  average 
cost  of  all  of  its  lines,  both  those  newly 
acquired  and  those  it  had  prior  to 
execution  of  the  sales  agreement. 

§  54.307    Support  to  a  competitive  eligible 
telecommunications  carrier. 

(a)  Calculation  of  support.  A 
competitive  eligible 

telecommunications  carrier  shall  receive 
universal  service  support  to  the  extent 
that  the  competitive  eligible 
telecommunications  carrier  captures  an 
incumbent  local  exchange  carrier's 
(ILEC)  subscriber  lines  or  serves  new 
subscriber  lines  in  the  ILEC's  service 
area. 

(1)  A  competitive  eligible 
telecommunications  carrier  shall  receive 
support  for  each  line  it  serves  based  on 
the  support  the  ILEC  receives  for  each 
line. 

(2)  The  ILEC's  per-line  support  shall 
be  calculated  by  dividing  the  ILEC's 
universal  service  support  by  the  number 
of  loops  served  by  that  ILEC  at  its  most 
recent  annual  loop  count. 

(3)  A  competitive  eligible 
telecommunications  carrier  that  uses 
switching  functionalities  piuchased  as 
unbundled  network  elements  pursuant 
to  §  51.307  of  this  chapter  to  provide  the 
supported  services  shall  receive  the 
lesser  of  the  unbundled  network 
element  price  for  switching  or  the  per- 
line  DEM  support  of  the  ILEC.  if  any.  A 
competitive  eligible 
telecommunications  carrier  that  uses 
loops  purchased  as  unbundled  network 
elements  pursuant  to  §  51.307  of  this 
chapter  to  provide  the  supported 
services  shall  receive  the  lesser  of  the 
unbundled  network  element  price  for 
the  loop  or  the  ILEC's  per-line  payment 
from  the  high  cost  loop  support  and 
LTS.  if  any.  The  ILEC  providing 
nondiscriminatory  access  to  unbundled 
network  elements  to  such  competitive 
eligible  telecommunications  carrier 
shall  receive  the  difference  between  the 
level  of  universal  service  support 
provided  to  the  competitive  eligible 
telecommunications  carrier  and  the  per- 
customer  level  of  support  previously 
provided  to  the  ILEC. 

(4)  A  competitive  eligible 
telecommunications  carrier  that 
provides  the  supported  services  using 
neither  unbundled  network  elements 
purchased  pursuant  to  §51.307  of  this 
chapter  nor  wholesale  service 
purchased  pursuant  to  section  251(c)(4) 
of  the  Act  will  receive  the  full  amount 


of  universal  service  support  previously 
provided  to  the  ILEC  for  that  customer, 
(b)  Submission  of  information  to  the 
Administrator.  In  order  to  receive 
universal  service  support,  a  competitive 
eligible  telecommunications  carrier 
must  provide  the  Administrator  on  or 
before  July  31st  of  each  year  the  number 
of  working  loops  it  serves  in  a  service 
area.  For  universal  service  support 
purposes,  working  loops  are  defined  as 
the  number  of  working  Exchange  Line 
C&WF  loops  used  jointly  for  exchange 
and  message  telecommunications 
service,  including  C&WF  subscriber 
lines  associated  with  pay  telephones  in 
C&WF  Category  1,  but  excluding  WATS 
closed  end  access  and  TWX  service. 
This  figure  shall  be  calculated  as  of 
December  31st  of  the  year  preceding 
each  July  31st  filing. 

Subpart  E — Universal  Service  Support 
for  Low-Income  Consumers 

§  54.400    Terms  and  definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  be  defined  as  follows: 

(a)  Qualifying  low-income  subscriber. 
A  "qualifying  low-income  subscriber"  is 
a  subscriber  who  meets  the  low-income 
eligibility  criteria  established  by  the 
state  commission,  or,  in  states  that  do 
not  provide  state  Lifeline  support,  a 
subscriber  who  participates  in  one  of 
the  following  programs:  Medicaid;  food 
stamps;  supplemental  security  income; 
federal  public  housing  assistance;  or 
Low-Income  Home  Energy  Assistance 
Program. 

(b)  Toll  blocking.  "Toll  blocking"  is  a 
service  provided  by  carriers  that  lets 
consumers  elect  not  to  allow  the 
completion  of  outgoing  toll  calls  from 
their  telecommunications  channel. 

(c)  Toll  control.  "Toll  control"  is  a 
service  provided  by  carriers  that  allows 
consumers  to  specify  a  certain  amount 
of  toll  usage  that  may  be  incurred  on 
their  telecommunications  channel  per 
month  or  per  billing  cycle. 

(d)  Toll  limitation.  "Toll  limitation" 
denotes  both  toll  blocking  and  toll 
control. 

i  54.401    Lifeline  defined. 

(a)  As  used  in  this  subpart,  Lifeline 
means  a  retail  local  service  offering: 

(1)  That  is  available  only  to  qualifying 
low-income  consumers; 

(2)  For  which  qualifying  low-income 
consumers  pay  reduced  charges  as  a 
result  of  application  of  the  Lifeline 
support  amount  described  in  §  54.403; 
and 

(3)  That  includes  the  services  or 
functionalities  enumerated  in  §  54.101 
(a)(1)  through  (a)(9).  The  carriers  shall 
offer  toll  limitation  to  all  qualifying  low- 
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incomu  consumers  at  the  time  such 
consumers  subscribe  to  Lifeline  service. 
If  the  consumer  elects  to  receive  toll 
limitation,  that  service  shall  become 
part  of  that  consumer's  Lifeline  service. 

(b)  Eligible  telecommunications 
carriers  may  not  disconnect  Lifeline 
service  for  non-payment  of  toll  charges. 

(1)  State  commissions  may  grant  a 
waiver  of  this  requirement  if  the  local 
exchange  carrier  can  demonstrate  that: 

(i)  It  would  incur  substantial  costs  in 
complying  with  this  requirement: 

(ii)  It  oners  toll  limitation  to  its 
qualifying  low-income  consumers 
without  charge;  and 

(iii)  Telephone  subscribership  among 
low-income  consumers  in  the  carrier's 
service  area  is  greater  than  or  equal  to 
the  national  subscribership  rate  for  low- 
income  consumers.  For  purposes  of  this 
paragraph,  a  low-income  consumer  is 
one  with  an  income  below  the  poverty 
level  for  a  family  of  four  residing  in  the 
state  for  which  the  carrier  seeks  the 
waiver.  The  carrier  may  reapply  for  the 
waiver. 

(2)  A  carrier  may  file  a  petition  for 
review  of  the  state  commission's 
decision  with  the  Commission  within 
30  days  of  that  decision.  If  a  state 
commission  has  not  acted  on  a  petition 
for  a  waiver  of  this  requirement  within 
30  days  of  its  filing,  the  carrier  may  file 
that  petition  with  the  Commission  on 
the  31st  day  after  that  initial  filing. 

(c)  Eligible  teleconunimications 
carriers  may  not  collect  a  service 
deposit  in  order  to  initiate  Lifeline 
service,  if  the  qualifying  low-income 
consumer  voluntarily  elects  toll 
blocking  from  the  carrier,  where 
available.  If  toll  blocking  is  unavailable, 
the  carrier  may  charge  a  service  deposit. 

(d)  The  state  commission  shall  file  or 
require  the  carrier  to  file  information 
with  the  Administrator  demonstrating 
that  the  carrier's  Lifeline  plan  meets  the 
criteria  set  forth  in  this  subpart  and 
stating  the  number  of  qualifying  low- 
income  consumers  and  the  amount  of 
state  assistance.  Lifeline  assistance  shall 
be  made  available  to  qualifying  low- 
income  consumers  as  soon  as  the 
Administrator  certifies  that  the  carrier's 
Lifeline  plan  satisfies  the  criteria  set  out 
in  this  Subpart. 

§  54.403    Lifeline  support  amount 

(a)  The  federal  baseline  Lifeline 
support  amount  shall  equal  $3.50  per 
qualifying  low-income  consumer.  If  the 
state  commission  approves  an 
additional  reduction  of  $1.75  in  the 
amount  paid  by  consumers,  additional 
federal  Lifeline  support  in  the  amount 
of  $1.75  will  be  made  available  to  the 
carrier  providing  Lifeline  service  to  that 
consumer.  Additional  federal  Lifeline 


support  in  an  amount  uquai  to  one-hall 
the  amount  of  any  state  Lifeline  support 
will  be  made  available  to  the  carrier 
providing  Lifeline  service  to  a 
qualifying  low-income  consumer  if  the 
state  commission  approves  an 
additional  reduction  in  the  amount  paid 
by  that  consumer  equal  to  the  state 
support  midtiplied  by  1.5.  The  federal 
Lifeline  support  amount  shall  not 
exceed  $7.00  per  qualifying  low-income 
consumer. 

(b)  Eligible  carriers  that  charge  federal 
End-User  Common  Line  charges  or 
equivalftit  federal  charges  shall  apply 
the  federal  baseline  Lifeline  support  to 
waive  Lifeline  consumers'  federal  End- 
User  Common  Line  charges.  Such 
carriers  shall  apply  any  additional 
federal  support  amount  to  a  qualifying 
low-income  consumer's  intrastate  rate, 
if  the  state  has  approved  of  such 
additional  support.  Other  carriers  shall 
apply  the  federal  baseline  Lifeline 
support  amoimt,  plus  the  additional 
support  amount,  where  applicable,  to 
reduce  their  lowest  tariffed  (or 
otherwise  generally  available) 
residential  rate  for  the  services 
enumerated  in  §  54.101(a)(1)  through 
(a)(9),  and  charge  Lifeline  consumers 
the  resulting  amount. 

(c)  Lifeline  support  for  providing  toll 
limitation  shall  equal  the  eligible 
telecommunications  carrier's 
incremental  cost  of  providing  either  toll 
blocking  or  toll  control,  whichever  is 
selected  by  the  particular  consumer. 

§54.405    Carrief  obligation  to  offer  Lifeline. 

All  eligible  telecommunications 
carriers  shall  make  available  Lifeline 
service,  as  defined  in  §54.401,  to 
qualifying  low-income  consumers. 

§  54.407    Reimbursement  for  offering 
Lifeline. 

(a)  Universal  service  support  for 
providing  Lifeline  shall  be  provided 
directly  to  the  eligible 
teleconununications  carrier,  based  on 
the  number  of  qualifying  low-income 
consumers  it  serves,  under 
administrative  procedures  determined 
by  the  Administrator. 

(b)  The  eligible  telecommunications 
carrier  may  receive  universal  service 
support  reimbursement  for  each 
qualifying  low-income  consumer 
served.  For  each  consumer  receiving 
Lifeline  service,  the  reimbursement 
Eunount  shall  equal  the  federal  support 
amount,  including  the  support  amount 
described  in  §  54.403(c).  The  eligible 
telecommunications  carrier's  universal 
service  support  reimbursement  shall  not 
exceed  the  carrier's  standard,  non- 
Lifeline  rate. 


(c)  In  order  to  receive  universal 
service  support  reimbursement,  the 
eligible  telecommunications  carrier 
must  keep  accurate  records  of  the 
revenues  it  forgoes  in  providing  Lifeline 
in  conformity  with  §  54.401.  Such 
records  shall  be  kept  in  the  form 
directed  by  the  Administrator  and 
provided  to  the  Administrator  at 
intervals  as  directed  by  the 
Administrator  or  as  provided  in  this 
Subpart. 

§  54.409    Consumer  qualification  for 
Lifeline. 

(a)  To  qualify  to  receive  Lifeline 
service  in  states  that  provide  state 
Lifeline  service  support,  a  consumer 
must  meet  the  criteria  established  by  the 
state  commission.  The  state  commission 
shall  establish  narrowly  targeted 
qualification  criteria  that  are  based 
solely  on  income  or  factors  directly 
related  to  income. 

(b)  To  qualify  to  receive  Lifeline  in 
states  that  do  not  provide  state  Lifeline 
support,  a  consumer  must  participate  in 
one  of  the  following  programs: 
Medicaid;  food  stamps;  Supplemental 
Security  Income;  federal  public  housing 
assistance;  or  Low-Income  Home  Energy 
Assistance  Program.  In  states  not 
providing  state  Lifeline  support,  each 
carrier  offering  Lifeline  service  to  a 
consumer  must  obtain  that  consumer's- 
signature  on  a  document  certifying 
under  penalty  of  perjury  that  consumer 
receives  benefits  from  one  of  the 
programs  mentioned  in  this  paragraph 
and  identifying  the  program  or  programs 
from  which  that  consumer  receives 
benefits.  On  the  same  document,  a 
qualifying  low-income  consumer  also 
must  agree  to  notify  the  carrier  if  that 
consiuner  ceases  to  participate  in  the 
program  or  programs. 

f  54.41 1     Unk  Up  program  defined. 

(a)  For  puri>oses  of  this  subpart,  the 
term  "Link  Up"  shall  describe  the 
following  assistance  program  for 
qualifying  low-income  consumers, 
which  an  eligible  telecommunications 
carrier  shall  offer  as  part  of  its  obligation 
set  forth  in  §§  54.101(a)(9)  and 
54.101(b): 

(1)  A  reduction  in  the  carrier's 
customary  charge  for  commencing 
telecommunications  service  for  a  single 
telecommunications  connection  at  a 
consumer's  principal  place  of  residence. 
The  reduction  shall  be  half  of  the 
customary  charge  or  $30.00,  whichever 
is  less;  and 

(2)  A  deferred  schedule  for  payment 
of  the  charges  assessed  for  commencing 
service,  for  which  the  consumer  does 
not  pay  interest.  The  interest  charges 
not  assessed  to  the  consumer  shall  be 


for  connection  charges  of  up  to  $200.00 
that  are  deferred  for  a  period  not  to 
exceed  one  year.  Charges  assessed  for 
commencing  service  include  any 
charges  that  the  carrier  customarily 
assesses  to  connect  subscribers  to  the 
network.  These  charges  do  not  include 
any  permissible  security  deposit 
reauirements. 

(b)  A  qualifying  low-income 
consumer  may  choose  one  or  both  of  the 
programs  set  forth  in  paragraph  (a)  of 
this  section. 

(c)  A  carrier's  Link  Up  program  shall 
allow  a  consumer  to  receive  the  benefit 
of  the  Link  Up  program  for  a  second  or 
subsequent  time  only  for  a  principal 
place  of  residence  with  an  address 
different  from  the  residence  address  at 
which  the  Link  Up  assistance  was 
provided  previously. 

^  >4  « '  ,     '>..«■  >»ic--:  ■■^r<-:.nt  tof  r«venue 
rof90fH>  If)  ori«4'ir>9  di  i.tfik  up  program. 

(a)  Eligible  telecommunications 
carriers  may  receive  universal  service 
support  reimbtirsement  for  the  revenue 
they  forgo  in  reducing  their  customary 
chuge  for  commencing 
telecommunications  service  and  for 
providing  a  deferred  schedule  for 
payment  of  the  charges  assessed  for 
commencing  service  for  which  the 
consumer  does  not  pay  interest,  in 
conformity  with  §54.411. 

(b)  In  order  to  receive  universal 
service  support  reimbursement  for 
providing  Link  Up,  eligible 
telecommunications  carriers  must  keep 
accurate  records  of  the  revenues  they 
forgo  in  reducing  their  customary  charge 
for  commencing  telecommunications 
service  and  for  providing  a  deferred 
schedule  for  payment  of  the  charges 
assessed  for  commencing  service  for 
which  the  consumer  does  not  pay 
interest,  in  conformity  with  §  54.411. 
Such  records  shall  be  kept  in  the  form 
directed  by  the  Administrator  and 
provided  to  the  Administrator  at 
intervals  as  directed  by  the 
Administrator  or  as  provided  in  this 
subpart.  The  forgone  revenues  for  which 
the  eligible  telecommunications  carrier 
may  receive  reimbursement  shall 
include  only  the  difference  between  the 
carrier's  customary  connection  or 
interest  charges  and  the  charges  actually 
assessed  to  the  participating  low-income 
consumer. 

§54.415    Consumer  quaimcation  for  Link 
Up. 

(a)  In  states  that  provide  state  Lifeline 
service,  the  consumer  qualification 
criteria  for  Link  Up  shall  be  the  same 
criteria  that  the  state  established  for 
Lifeline  qualification  in  accord  with 
§  54.409(a). 


(b)  In  states  that  do  not  provide  state 
Lifeline  service,  the  consumer 
qualification  criteria  for  Link  Up  shall 
be  the  same  as  the  criteria  set  forth  in 
§  54.409(b). 

S  54.417    Transition  to  the  new  LIMine  and 
Link  Up  programs. 

The  rules  in  this  subpart  shall  take 
efi^ect  on  January  1,  1998. 

Subpart  F— Universal  Service  Support 
for  Schools  and  Libraries 

§  54.500    Terms  and  deflnttiona. 

Terms  used  in  this  subpart  ha^e  the 
following  meanings: 

(a)  Elementary  school.  An 
"elementary  school"  is  a  non-profit 
institutional  day  or  residential  school 
that  provides  elementary  education,  as 
determined  under  state  law. 

(b)  Internal  connections.  A  given 
service  is  eligible  for  support  as  a 
component  of  the  institution's  internal 
connections  only  if  it  is  necessary  to 
transport  information  to  individual 
classrooms.  Thus,  internal  connections 
includes  items  such  as  routers,  hubs, 
network  file  servers,  and  wireless  LANs 
and  their  installation  and  basic 
maintenance  because  all  are  needed  to 
switch  and  route  messages  within  a 
school  or  library. 

(c)  Library.  A  "library"  includes: 

(1)  A  public  library; 

(2)  A  public  elementary  school  or 
secondary  school  library; 

(3)  An  academic  library; 

(4)  A  research  library,  which  for  the 
purposes  of  this  definition  means  a 
library  that: 

(i)  Makes  publicly  available  library 
services  and  materials  suitable  for 
scholarly  research  and  not  otherwise 
available  to  the  public;  and 

(ii)  Is  not  an  integral  part  of  an 
institution  of  higher  education;  and 

(5)  A  private  library,  but  only  if  the 
state  in  which  such  private  library  is 
located  determines  that  the  library 
should  be  considered  a  library  for  the 
purposes  of  this  definition. 

(d)  Library  consortium.  A  "library 
consortium"  is  any  local,  statewide, 
regional,  or  interstate  cooperative 
association  of  libraries  that  provides  for 
the  systematic  and  effective 
coordination  of  the  resources  of  school, 
public,  academic,  and  special  libraries 
and  information  centers,  for  improving 
services  to  the  clientele  of  such 
libraries.  For  the  purposes  of  these 
rules,  references  to  library  will  also  refftr 
to  library  consortium. 

(e)  Lowest  corresponding  price. 
"Lowest  corresponding  price"  is  the 
lowest  price  that  a  service  provider 
charges  to  non-residential  ciistomers 


who  are  similarly  situated  to  a 
particular  school,  library,  or  library 
consortium  for  similar  services. 

(f)  National  school  lunch  program. 
The  "national  school  lunch  program"  is 
a  program  administered  by  the  U.S. 
Department  of  Agriculture  and  state 
agencies  that  provides  free  or  reduced 
price  lunches  to  economically 
disadvantaged  children.  A  child  whose 
family  income  is  between  1 30  percent 
and  185  percent  of  applicable  family 
size  income  levels  contained  in  the 
nonfarm  poverty  guidelines  prescribed 
by  the  Office  of  Management  and 
Budget  is  eligible  for  a  reduced  price 
lunch.  A  child  whose  family  income  is 
130  percent  or  less  of  applicable  &mily 
size  income  levels  contained  in  the 
nonfarm  income  poverty  guidelines 
prescribed  by  the  Office  of  Management 
and  Budget  is  eligible  for  a  hee  lunch. 

(g)  Pre-discount  price.  The  "pre- 
discount price"  means,  in  this  subpart, 
the  price  the  service  provider  agrees  to 
accept  as  total  payment  for  its 
telecommunications  or  information 
services.  This  amount  is  the  sum  of  the 
amount  the  service  provider  expects  to 
receive  bom  the  eligible  school  or 
library  and  the  amount  it  expects  to 
receive  as  reimbursement  from  the 
universal  service  8upp>ort  mechanisms 
for  the  discounts  provided  under  this 
subpart 

(h)  Secondary  school.  A  "secondary 
school"  is  a  non-profit  institutional  day 
or  residential  school  that  provides 
secondary  education,  as  determined 
under  state  law.  A  secondary  school 
does  not  offer  education  beyond  grade 
12. 

§54.501     EllgiDf'Y  '••'  ■v*»''»!CHs  {x>.->v-r),;  :,v 
telecommunications  car r^Ks. 

(a)  Telecommunications  carriers  shall 
be  eligible  for  universal  service  support 
under  this  subpart  for  providing 
supported  services  to  eligible  schools, 
libraries,  and  consortia  including  those 
entities. 

(b)  Schools. 

(1)  Only  schools  meeting  the  statutory 
definitions  of  "elementary  school,"  as 
defined  in  20  U.S.C.  8801(14),  or 
"secondary  school,"  as  defined  in  20 
U.S.C.  8801(25),  and  not  excluded 
under  paragraphs  (a)(2)  or  (a)(3)  of  this 
section  shall  be  eligible  for  discounts  on 
telecommunications  and  other 
supported  services  under  this  subpart 

(2)  Schools  operating  as  for-profit 
businesses  shall  not  be  eligible  for 
discounts  under  this  subpart. 

(3)  Schools  with  endowments 
exceeding  $50,000,000  shall  not  be 
eligible  for  discounts  under  this  subpart. 

(c)  Libraries: 
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(1)  Only  libraries  eligible  for 
assistance  from  a  State  library 
admiDistrative  agency  under  the  Library 
Services  and  Technology  Act  (Pub.  L. 
104-208)  and  not  excluded  imder 
paragraphs  (b)(2)  or  (b)(3)  of  this  section 
shall  be  eligible  for  discounts  under  this 
subpart. 

(2)  A  library's  eligibility  for  universal 
service  funding  shall  depend  on  its 
funding  as  an  independent  entity.  Only 
libraries  whose  budgets  are  completely 
separate  from  emy  schools  (including, 
but  not  limited  to,  elemientary  and 
secondary  schools,  colleges,  and 
universities)  shall  be  eligible  for 
discounts  as  libraries  under  this 
subpart. 

(3)  Libraries  operating  as  for-profit 
businesses  shall  not  be  eligible  for 
discounts  under  this  subpart. 

(d)  Consortia: 

(1)  For  purposes  of  seeking 
competitive  bids  for 
telecommunications  services,  schools 
and  libraries  eligible  for  support  under 
this  subpart  may  form  consortia  with 
other  eligible  schools  and  libraries,  with 
health  care  providers  eligible  under 
subpart  G  of  this  part,  and  with  public 
sector  (governmental)  entities, 
including,  but  not  limited  to,  state 
colleges  and  state  universities,  state 
educational  broadcasters,  coimties,  and 
municipalities,  when  ordering 
telecommunications  and  other 
supported  services  under  this  subpart. 
With  one  exception,  eligible  schools  and 
libraries  participating  in  consortia  with 
ineligible  private  sector  members  shall 
not  be  eligible  for  discounts  for 
interstate  services  imder  this  subpart.  A 
consortium  may  include  ineligible 
private  sector  entities  if  the  pre-discount 
prices  of  any  services  that  such 
consortium  receives  from  ILECs  are 
generally  tariffed  rates. 

(2)  For  consortia,  discounts  imder  this 
subpart  shall  apply  only  to  the  portion 
of  eligible  telecommunications  and 
other  supported  services  used  by 
eligible  schools  and  libraries. 

(3)  State  agencies  may  receive 
discounts  on  the  purchase  of 
telecommunications  and  information 
services  that  they  make  on  behalf  of  and 
for  the  direct  use  of  eligible  schools  and 
libraries,  as  through  state  networks. 

(4)  Service  providers  shall  keep  and 
retain  records  of  rates  charged  to  and 
discounts  allowed  for  eligible  schools 
and  libraries — on  their  own  or  as  part  of 
a  consortium.  Such  records  shall  be 
available  for  public  inspection. 

6  '(I  50 ?    S jDpr--!f-!  telecommuntcations 

services 

For  the  piuposes  of  this  subpart, 
supported  telecommunications  services 


provided  by  telecommunications 
carriers  include  all  commercially 
available  telecommunications  services. 

§54.503    Of  he--  SLippcnt-u  special  services. 
For  the  purposes  of  this  subpart,  other 
supported  special  services  provided  by 
telecommunications  carriers  include 
Internet  access  and  installation  and 
maintenanf'o  nf  internal  connections. 

§54.504    Requests  tor  service. 

(a)  Competitive  bidding  requirement. 
All  eligible  schools,  libraries,  and 
consortia  including  those  entities  shall 
participate  in  a  competitive  bidding 
process,  pursuant  to  the  requirements 
established  in  this  subpart,  but  this 
requirement  shall  not  preempt  state  or 
local  competitive  bidding  requirements. 

(b)  Posting  of  requests  for  service.  (1) 
Schools,  libraries,  and  consortia 
including  those  entities  wishing  to 
receive  discounts  for  eligible  services 
under  this  subpart  shall  submit  requests 
for  services  to  a  subcontractor 
designated  by  the  administrator  for  this 
purpose.  Requests  for  services  shall 
include,  at  a  minimiiTn,  the  following 
information,  to  the  extent  applicable  to 
the  services  requested: 

(i)  The  computer  equipment  cmrently 
available  or  budgeted  for  purchase  for 
the  current,  next,  or  other  future 
academic  years,  as  well  as  whether  the 
computers  have  modems  and,  if  so, 
what  speed  modems; 

(ii)  The  internal  connections,  if  any, 
that  the  school  or  library  has  in  place  or 
has  budgeted  to  install  in  the  current, 
next,  or  futiire  academic  years,  or  any 
specific  plans  for  an  organized 
voluntary  effort  to  connect  the 
classrooms; 

(iii)  The  computer  software  necessary 
to  communicate  with  other  computers 
over  an  internal  network  and  over  the 
public  telecommunications  network 
currently  available  or  budgeted  for 
purchase  for  the  ciurent,  next,  or  future 
academic  years; 

(iv)  The  experience  of,  and  training 
received  by,  the  relevant  staff  in  the  use 
of  the  equipment  to  be  connected  to  the 
telecommunications  network  and 
training  programs  for  which  funds  are 
committed  for  the  ciurent,  next,  or 
future  academic  years; 

(v)  Existing  or  budgeted  maintenance 
contracts  to  maintain  computers;  and 

(vi)  The  capacity  of  the  school's  or 
library's  electrical  system  in  terms  of 
how  many  computers  can  be  operated 
simultaneously  without  creating  a  fire 
hazard. 

(2)  The  request  for  services  shall  be 
signed  by  the  person  authorized  to  order 
telecommunications  and  other 
supported  services  for  the  school  or 


library  and  shall  include  that  person's 
certification  under  oath  that: 

(i)  The  school  or  library  is  an  eligible 
enUty  under  §§  254(h)(4)  and  254(h)(5) 
of  the  Act  and  the  rules  adopted  under 
this  subpart; 

(ii)  The  services  requested  will  be 
used  solely  for  educational  purposes; 

(iii)  The  services  will  not  be  sold, 
resold,  or  transferred  in  consideration 
for  money  or  any  other  thing  of  value; 

(iv)  If  tne  services  are  being  purchased 
as  part  of  an  aggregated  purchase  with 
other  entities,  the  request  identifies  ail 
co-purchasers  and  the  services  or 
portion  of  the  services  being  purchased 
by  the  school  or  library; 

(v)  All  of  the  necessary  funding  in  the 
current  funding  year  has  been  budgeted 
and  approved  to  i>ay  for  the  "non- 
discount"  portion  of  requested 
connections  and  services  as  well  as  any 
necessary  hardware,  software,  and  to 
undertake  the  necessary  staff  training 
required  to  use  the  services  effectively; 

(vi)  The  school,  library,  or  consortium 
including  those  entities  has  complied 
with  all  applicable  state  and  local 
procurement  processes;  and 

(vii)  The  school,  library,  or 
consortium  including  those  entities  has 
a  technology  plan  that  has  been  certified 
by  its  state  or  an  independent  entity 
approved  by  the  Commission. 

(3)  After  posting  a  description  of 
services  from  a  school,  library,  or 
consortium  of  these  entities  on  the 
school  and  library  website,  the 
administrator's  subcontractor  shall  send 
confirmation  of  the  posting  to  the  entity 
requesting  services.  That  entity  shall 
then  wait  at  least  four  weeks  from  the 
date  on  which  its  description  of  services 
is  p>osted  on  the  website  before  making 
commitments  with  the  selected 
providers  of  services.  The  confirmation 
from  the  administrator  shall  include  the 
date  after  which  the  requestor  may  sign 
a  contract  with  its  chosen  provider(s). 

(c)  Rate  disputes.  Schools,  libraries, 
and  consortia  including  those  entities, 
and  service  providers  may  have 
recourse  to  the  Commission,  regarding 
interstate  rates,  and  to  state 
commissions,  regarding  intrastate  rates, 
if  they  reasonably  believe  that  the 
lowest  corresponding  price  is  unfairly 
high  or  low. 

(1)  Schools,  libraries,  and  consortia 
including  those  entities  may  request 
lower  rates  if  the  rate  offered  by  the 
carrier  does  not  represent  the  lowest 
corresponding  price. 

(2)  Service  providers  may  request 
higher  rates  if  they  can  show  that  the 
lowest  corresponding  price  is  not 
compensatory,  because  the  relevant 
school,  library,  or  consortium  including 
those  entities  is  not  similarly  situated  to 
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and  subscribing  to  a  similar  set  of 
services  to  the  customer  paying  the 
lowest  corresponding  price. 

§54.505    Discounts. 

(a)  Discount  mechanism.  Discounts 
for  eligible  schools  and  libraries  shall  be 
set  as  a  percentage  discount  from  the 
pre-discount  price. 

(b)  Discount  percentages.  The 
discounts  available  to  eligible  schools 
and  libraries  shall  range  from  20  percent 
to  90  percent  of  the  pre-discount  price 
for  all  eligible  services  provided  by 
eligible  providers,  as  defined  in  this 
subpart.  The  discounts  available  to  a 
particular  school,  library,  or  consortium 
of  only  such  entities  shall  be 
determined  by  indicators  of  poverty  and 
high  cost. 

(1)  For  schools  and  school  districts, 
the  level  of  poverty  shall  be  measured 
by  the  percentage  of  their  student 
enrollment  that  is  eligible  for  a  free  or 
reduced  price  lunch  under  the  national 
school  lunch  program  or  a  federally- 
approved  alternative  mechanism. 
School  districts  applying  for  eligible 
services  on  behalf  of  their  individual 
schools  may  calculate  the  district-wide 
percentage  of  eligible  students  using  a 
weighted  average.  For  example,  a  school 
district  would  divide  the  total  number 
of  students  in  the  district  eligible  for  the 


national  school  lunch  program  by  the 
total  number  of  students  in  the  district 
to  compute  the  district-wide  percentage 
of  eligible  students.  Alternatively,  the 
district  could  apply  on  behalf  of 
individual  schools  and  use  the 
respective  percentage  discounts  for 
which  the  individual  schools  are 
eligible. 

(2)  For  libraries  and  library  consortia, 
the  level  of  poverty  shall  be  based  on 
the  percentage  of  the  student  enrollment 
that  is  eligible  for  a  free  or  reduced  price 
lunch  under  the  national  school  lunch 
program  or  a  federally-approved 
alternative  mechanism  in  the  public 
school  district  in  which  they  are 
located.  If  the  library  is  not  in  a  school 
district  then  its  level  of  poverty  shall  be 
based  on  an  average  of  the  percentage  of 
students  eligible  for  the  national  school 
lunch  program  in  each  of  the  school 
districts  that  children  living  in  the 
library's  location  attend.  Library 
systems  applying  for  discounted 
services  on  behalf  of  their  individual 
branches  shall  calculate  the  system- 
wide  percentage  of  eligible  families 
using  an  unweighted  average  based  on 
the  percentage  of  the  student  enrollment 
that  is  eligible  for  a  bee  or  reduced  price 
lunch  under  the  national  school  lunch 
program  in  the  public  school  district  in 


which  they  are  located  for  each  of  their 
branches  or  facilities. 

(3)  The  administrator  shall  classify 
schools  and  libraries  as  "urban"  or 
"rural"  based  on  location  in  an  urban  or 
rural  area,  according  to  the  following 
designations. 

(i)  Schools  and  libraries  located  in 
metropolitan  counties,  as  measured  by 
the  Office  of  Management  and  Budget's 
Metropolitan  Statistical  Area  method, 
shall  be  designated  as  urban,  except  for 
those  schools  and  libraries  located 
within  metropolitan  counties  identified 
by  census  block  or  tract  in  the 
Goldsmith  Modification. 

(ii)  Schools  and  libraries  located  in 
non-metropolitan  counties,  as  measured 
by  the  Office  of  Management  and 
Budget's  Metropolitan  Statistical  Area 
method,  shall  be  designated  as  r\iral. 
Schools  and  libraries  located  in  rural 
areas  within  metropolitan  coiuities 
identified  by  census  block  or  tract  in  the 
Goldsmith  Modification  shall  also  be 
designated  as  rural. 

(c)  Matrix.  The  administrator  shall  use 
the  following  matrix  to  set  a  discount 
rate  to  be  applied  to  eligible  interstate 
services  piux:hased  by  eligible  schools, 
school  districts,  libraries,  or  library 
consortia  based  on  the  institution's  level 
of  poverty  and  location  in  an  "urban"  or 
"rural"  area. 


Scboots  and  Libraries  discount  matrix 


How  disadvantaged? 


%  of  students  eligible  for  national  school  lunch  program 


<1  

1-19  ... 
20-34  , 
35-49 
50-74 
75-100 


(d)  Consortia.  Consortia  applying  for 
discounted  services  on  behalf  of  their 
members  shall  calculate  the  portion  of 
the  total  bill  eligible  for  a  discoimt  using 
a  weighted  average  based  on  the  share 
of  the  pre-discount  price  for  which  each 
eligible  school  or  library  agrees  to  be 
firuancially  liable.  Each  eligible  school, 
school  district,  library  or  library 
consortia  will  be  credited  with  the 
discount  to  which  it  is  entitled. 

(e)  Interstate  and  intrastate  services. 
Federal  universal  service  support  for 
schools  and  libraries  shall  be  provided 
for  both  interstate  and  intrastate 
services. 

(1)  Federal  universal  service  support 
under  this  subpart  for  eligible  schools 
and  libraries  in  a  state  is  contingent 
upon  the  establishment  of  intrastate 


discounts  no  less  than  the  discounts 
applicable  for  interstate  services. 

(2)  A  state  may,  however,  secure  a 
temporary  waiver  of  this  latter 
requirement  based  on  unusually 
compelling  conditions. 

S  54.507    Cap. 

(a)  Amount  of  the  annual  cap.  The 
annual  cap  on  federal  universal  service 
support  for  schools  and  libraries  shall 
be  $2.25  billion  per  funding  year,  and 
all  funding  authority  for  a  given  funding 
year  that  is  unused  shall  be  carried 
forward  into  subsequent  years  for  use  in 
accordance  with  demand,  as  determined 
by  the  administrator,  with  two 
exceptions.  First,  no  more  than  $1 
billion  shall  be  collected  or  spent  for  the 
funding  period  from  January  1, 1998 
through  June  30. 1998.  Second,  no  more 


than  half  of  the  imused  portion  of  the 
funding  authority  for  calendar  year  1998 
shall  be  spent  in  calendar  year  1999, 
and  no  more  than  half  of  the  unused 
funding  authority  from  calendar  years 
1998  and  1999  shall  be  used  in  calendar 
year  2000. 

(b)  Funding  year.  The  funding  year  for 
purposes  of  the  schools  and  libraries 
cap  shall  be  the  calendar  year. 

(c)  Requests.  Funds  shall  be  available 
to  fund  discounts  for  eligible  schools 
and  libraries  and  consortia  of  such 
eligible  entities  on  a  first-come-first- 
served  basis,  with  requests  accepted 
beginning  on  the  first  of  July  prior  to 
each  funding  year.  The  administrator's 
subcontractor  shall  maintain  a  nmning 
tally  of  the  funds  that  the  administrator 
has  already  committed  for  the  existing 
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funding  year  on  the  school  and  library 
website. 

(d)  Annual  filing  requirement. 
Schools  and  libraries,  and  consortia  of 
such  eligible  entities  shall  file  new 
funding  requests  for  each  funding  year 
no  sooner  than  the  July  1  prior  to  the 
start  of  that  funding  year. 

(e)  Long  term  contracts.  If  schools  and 
libraries  enter  into  long  term  contracts 
for  eligible  services,  the  administrator 
shall  only  commit  funds  to  cover  the 
pro  rata  portion  of  such  a  long  term 
contract  scheduled  to  be  delivered 
during  the  funding  year  for  which 
universal  service  support  is  sought. 

(f)  Rules  of  priority.  When 
expenditures  in  any  funding  year  reach 
the  level  where  only  $250  million 
remains  before  the  cap  will  be  reached, 
funds  shall  be  distributed  in  accordance 
to  the  following  rules  of  priority: 

(1)  The  administrator's  subcontractor 
shall  post  a  message  on  the  school  and 
library  website,  notify  the  Commission, 
and  take  reasonable  steps  to  notify  the 
educational  and  library  conmiunities 
that  commitments  for  the  remaining 
$250  million  of  support  will  only  he 
made  to  the  most  economically 
disadvantaged  schools  and  libraries 
(those  in  the  two  most  disadvantaged 
categories)  for  the  next  30  days  or  the 
remainder  of  the  funding  year, 
whichever  is  shorter. 

(2)  The  most  economically 
disadvantaged  schools  and  libraries 
(those  in  the  two  most  disadvantaged 
categories)  that  have  not  received 
discounts  from  the  universal  service 
support  mechanism  in  the  previous  or 
current  funding  years  shall  have 
exclusive  rights  to  secure  commitments 
for  universal  service  support  under  this 
subpart  for  a  30-day  period  or  the 
remainder  of  the  fimding  year, 
whichever  is  shorter.  If  such  schools 
and  libraries  have  received  universal 
service  support  only  for  basic  telephone 
service  in  the  previous  or  current 
funding  years,  they  shall  remain  eligible 
for  the  highest  priority  once  spending 
commitments  leave  only  $250  million 
remaining  before  the  funding  cap  is 
reached. 

(3)  Other  economically  disadvantaged 
schools  and  libraries  (those  in  the  two 
most  disadvantaged  categories)  that 
have  received  discounts  from  the 
universal  service  support  mechanism  in 
the  previous  or  current  funding  years 
shall  have  the  next  highest  priority,  if 
additional  funds  are  available  at  the  end 
of  the  30-day  period  or  the  funding  year, 
whichever  is  shorter. 

(4)  If  funds  still  remain  after  all 
requests  submitted  by  schools  and 
libraries  described  in  paragraphs  (0(2) 
and  (f)(3)  of  this  section  during  the  30- 


day  period  have  been  met,  the 
administrator  shall  allocate  the 
remaining  available  funds  to  all  other 
eligible  schools  and  libraries  in  the 
order  in  which  their  requests  have  been 
received,  until  the  $250  million  is 
exhausted  or  the  funding  year  ends. 

§  54.509    Adjustments  to  ttie  discount 
matrix. 

(a)  Estimating  fiiture  spending 
requests.  When  submitting  their 
requests  for  specific  amounts  of  funding 
for  a  funding  year,  schools,  libraries, 
library  consortia,  and  consortia 
including  such  entities  shall  also 
estimate  their  funding  requests  for  the 
following  funding  year  to  enable  the 
administrator  to  estimate  funding 
demand  for  the  following  year. 

(b)  Reduction  in  percentage  discounts. 
If  the  estimates  schools  and  libraries 
make  of  their  future  funding  needs  lead 
the  Administrator  to  predict  that  total 
funding  requests  for  a  funding  year  will 
exceed  the  available  funding  then  the 
Administrator  shall  calculate  the 
percentage  reduction  to  all  schools  and 
Hbraries,  except  those  in  the  two  most 
disadvantaged  categories,  necessary  to 
permit  all  requests  in  the  next  funding 
year  to  be  fully  funded.  The 
administrator  must  then  request  the 
Conmiission's  approval  of  the 
recommended  adjustments. 

(c)  Remaining  funds.  If  funds  remain 
under  the  cap  at  the  end  of  the  funding 
year  in  which  discounts  have  been 
reduced  below  those  set  in  the  matrices 
above,  the  administrator  shall  consult 
with  the  Commission  to  establish  the 
best  way  to  distribute  those  funds. 

§  54.51 1    Ordering  services. 

(a)  Selecting  a  provider  of  eligible 
services.  In  selecting  a  provider  of 
eligible  services,  schools,  libraries, 
library  consortia,  and  consortia 
including  any  of  those  entities  shall 
carefully  consider  all  bids  submitted 
and  may  consider  relevant  factors  other 
than  the  pre-discount  prices  submitted 
by  providers. 

(b)  Lowest  corresponding  price. 
Providers  of  eligible  services  shall  not 
charge  schools,  school  districts, 
libraries,  library  consortia,  and  consortia 
including  any  of  those  entitles  a  price 
above  the  lowest  corresponding  price 
for  supported  services,  unless  the 
Commission,  with  respect  to  interstate 
services  or  the  state  commission  with 
respect  to  intrastate  services,  finds  that 
the  lowest  corresponding  price  is  not 
compensatory. 

(c)  Schools  and  libraries  bound  by 
existing  contracts.  Schools  and  libraries 
bound  by  existing  contracts  for  service 
shall  not  be  required  to  breach  those 


contracts  in  order  to  qualify  for 
discounts  under  this  subpart  during  the 
period  for  which  they  are  bound.  This 
exemption  from  competitive  bidding 
requirements,  however,  shall  not  apply 
to  voluntary  extensions  of  existing 
contracts. 

$54,513    Resale. 

(a)  Pmhibition  on  resale.  Eligible 
services  purchased  at  a  discount  under 
this  subpart  shall  not  be  sold,  resold,  or 
transferred  in  consideration  of  money  or 
any  other  thing  of  value. 

(b)  Permissible  fees.  This  prohibition 
on  resale  shall  not  bar  schools,  school 
districts,  libraries,  and  library  consortia 
from  charging  either  computer  lab  fees 
or  fees  for  classes  in  how  to  navigate 
over  the  Internet.  There  is  no 
prohibition  on  the  resale  of  services  that 
are  not  purchased  pursuant  to  the 
discounts  provided  in  this  subpart 

$54,515    Distributing  support 

(a)  A  telecommunications  carrier 
providing  services  eligible  for  support 
under  this  subpart  to  eligible  schools 
and  libraries  shall  treat  die  amount 
eligible  for  support  under  this  subpart 
as  an  offset  against  the  carrier's 
universal  service  support  obligation  for 
the  year  In  which  the  costs  for  providing 
eligible  services  were  incurred. 

(b)  If  the  total  amount  of  support 
owed  to  a  carrier,  as  set  forth  in 
paragraph  (a)  of  this  section,  exceeds  its 
universal  service  obligation,  calculated 
on  an  annual  basis,  the  carrier  may 
receive  a  direct  reimbursement  in  the 
amount  of  the  difference. 

(c)  Any  reimbursement  due  a  carrier 
shall  be  made  after  the  offset  is  credited 
against  that  carrier's  universal  service 
obligation. 

(d)  Any  reimbursement  due  a  carrier 
shall  be  submitted  to  that  carrier  no 
later  than  the  end  of  the  first  quarter  of 
the  calendar  year  following  the  year  in 
which  the  costs  were  incurred  and  the 
offset  against  the  carrier's  universal 
service  obligation  was  applied. 

$54,516    Auditing. 

(a)  Recordkeeping  requirements. 
Schools  and  libraries  shall  be  required 
to  maintain  for  their  purchases  of 
telecommunications  and  other 
supported  services  at  discounted  rates 
the  kind  of  procurement  records  that 
they  maintain  for  other  purchases. 

(b)  Production  of  records.  Schools  and 
libraries  shall  produce  such  records  at 
the  request  of  any  auditor  appointed  by 
a  state  education  department,  the 
administrator,  or  any  state  or  federal 
agency  with  jurisdiction. 

(c)  Random  audits.  Schools  and 
libraries  shall  be  subject  to  random 
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compliance  audits  to  evaluate  what 
services  they  are  purchasing  and  how 
such  services  are  being  used. 

^54517    Service*  provkted  by  non- 
f>  e-  >mmunlcatlons  carriers. 

la)  Non-telecommunications  carriers 
shall  be  eligible  for  universal  service 
support  under  this  subpart  for  providing 
covered  services  for  eligible  schools, 
libraries  and  consortia  including  those 
entities. 

(b)  Supported  services.  Non- 
telecommunications  carriers  shall  be 
eligible  for  universal  service  support 
under  this  subpart  for  providing  Internet 
access  and  installation  and  maintenance 
of  internal  connections. 

(c)  Requirements.  Such  services 
provided  by  non-telecommunications 
carriers  shall  be  subject  to  all  the 
provisions  of  this  subpart,  except 

§§  54.501(a),  54.502,  54.503,  54.515. 

Subpart  Q— Universal  Servica  Support 
for  Haaith  Care  Provklars 

§S4.e01    EliglMllty. 

(a)  Health  care  providers.  (1)  Only  an 
entity  meeting  the  definition  of  "health 
care  provider"  as  defined  in  this  section 
shall  be  eligible  to  receive  supported 
services  under  this  subpart. 

(2)  For  purposes  of  this  subpart,  a 
"health  care  provider"  is  any: 

(i)  Post-secondary  educational 
institution  offering  health  care 
instruction,  including  a  teaching 
hospital  or  medical  school; 

(ii)  Community  health  center  or 
health  center  providing  health  care  to 
migrants; 

Uii)  Local  health  department  or 
agency; 

(iv)  Community  mental  health  center; 

(v)  Not-for-profit  hospital; 

(vi)  Rural  health  clinic;  or 

(vii)  Consortium  of  health  care 
providers  consisting  of  one  or  more 
entities  described  in  paragraphs  (a)(2)(i) 
through  (a)(2){vi)  of  this  section. 

(3)  Only  public  or  non-profit  health 
care  providers  shall  be  eligible  to 
receive  supported  services  under  this 
subp>art. 

(4)  Except  with  regard  to  those 
services  provided  under  §  54.621,  only  a 
rural  health  care  provider  shall  be 
eligible  to  receive  supported  services 
under  this  subpart.  A  "nual  health  care 
provider"  is  a  health  care  provider 
located  in  a  rural  area,  as  defined  in  this 
part. 

(5)  Each  separate  site  or  location  of  a 
health  care  provider  shall  be  considered 
an  individual  health  care  provider  for 
purposes  of  calculating  and  limiting 
support  under  this  subpart. 

(b)  Consortia.  (1)  An  eligible  health 
care  provider  may  join  a  consortium 


with  other  eligible  health  care 
providers;  with  schools,  libraries,  and 
library  consortia  eligible  under  Subpart 
F;  and  with  public  sector 
(governmental)  entities  to  order 
telecommunications  services.  With  one 
exception,  eligible  health  care  providers 
participating  in  consortia  with  ineligible 
private  sector  members  shall  not  be 
eligible  for  supported  services  under 
this  subpart.  A  consortium  may  include 
ineligible  private  sector  entities  if  such 
consortium  is  only  receiving  services  at 
tariffed  rates  or  at  market  rates  from 
those  providers  who  do  not  file  tariffs. 

(2)  For  consortia,  universal  service 
support  under  this  subpart  shall  apply 
only  to  the  portion  of  eligible  services 
used  by  an  eligible  health  care  provider. 

(3)  Telecommunications  earners  shall 
carefully  maintain  complete  records  of 
how  they  allocate  the  costs  of  shared 
facilities  among  consortium  participants 
in  order  to  charge  eligible  health  care 
providers  the  correct  amounts.  Such 
records  shall  be  available  for  public 
inspection. 

(4)  Telecommunications  carriers  shall 
calculate  and  justify  with  supporting 
documentation  the  amount  of  support 
for  which  each  member  of  a  consortium 
is  eligible. 

(c)  Services.  (1)  Any 
telecommiuiications  service  of  a 
bandvtadth  up  to  and  including  1.544 
Mbps  that  is  the  subject  of  a  properly 
completed  bona  fide  request  by  a  rural 
health  care  provider  shall  be  eligible  for 
universal  service  support,  subject  to  the 
limitations  described  in  this  subpart. 
The  length  of  a  supported 
telecommunications  service  may  not 
exceed  the  distance  between  the  health 
care  provider  and  the  point  farthest 
from  that  provider  on  the  jurisdictional 
boundary  of  the  nearest  large  city  as 
defined  in  §  54.605(c). 

(2)  Limited  toll-free  access  to  an 
Internet  service  provider  shall  be 
eligible  for  universal  service  support 
under  §54.621. 

f  54.603    Compatitiv*  bidding. 

(a)  Competitive  bidding  requirement. 
To  select  the  telecommunications 
carriers  that  will  provide  services 
eligible  for  universal  service  support  to 
it  imder  this  subpart,  each  eligible 
health  care  provider  shall  participate  in 
a  competitive  bidding  process  pursuant 
to  the  requirements  established  in  this 
subpart  and  any  additional  and 
applicable  state,  local,  or  other 
procurement  requirements. 

(b)  Posting  of  requests  for  service.  (1) 
Health  care  providers  seeking  to  receive 
telecommunications  services  eligible  for 
universal  service  support  under  this 
subpart  shall  submit  a  description  of  the 


services  requested.  Requests  shall  be 
signed  by  the  person  authorized  to  order 
telecommunications  services  for  the 
health  care  provider  and  shall  include 
that  person's  certification  under  oath 
that: 

(i)  The  requester  is  a  public  or  non- 
profit entity  that  falls  within  one  of  the 
seven  categories  set  forth  in  the 
definition  of  health  care  provider,  listed 
in  §  54.601(a); 

(ii)  The  requester  is  physically  located 
in  a  rural  area,  unless  the  health  care 
provider  is  requesting  services  provided 
under  §54.621; 

(iii)  If  the  health  care  provider  is 
requesting  services  provided  under 
§  54.621,  that  the  requester  cannot 
obtain  toll-free  access  to  an  Internet 
service  provider; 

(iv)  Tne  requested  service  or  services 
will  be  used  solely  for  purposes 
reasonably  related  to  the  provision  of 
health  care  services  or  instruction  that 
the  health  care  provider  is  legally 
authorized  to  provide  under  the  law  in 
the  state  in  which  such  health  care 
services  or  instruction  are  provided; 

(v)  The  requested  service  or  services 
will  not  be  sold,  resold  or  transferred  in 
consideration  of  money  or  any  other 
thins  of  value;  and 

(vi)  If  the  service  or  services  are  being 
purchased  as  part  of  an  aggregated 
purchase  with  other  entities  or 
individuals,  the  full  details  of  any  such 
arrangement,  including  the  identities  of 
all  co-purchasers  and  the  portion  of  the 
service  or  services  being  purchased  by 
the  health  care  provider. 

(2)  The  Administrator  shall  post  each 
request  for  eligible  services  that  it 
receives  from  an  eligible  health  care 
provider  on  its  website  designated  for 
this  purpose. 

(3)  After  posting  a  description  of 
services  from  a  health  care  provider  on 
the  website,  the  Administrator  shall 
send  confirmation  of  the  posting  to  the 
entity  requesting  services.  That  health 
care  provider  shall  then  wait  at  least  28 
days  from  the  date  on  which  its 
description  of  services  is  posted  on  the 
website  before  making  commitments 
with  the  selected  telecommunications 
carriers). 

(4)  After  selecting  a 
telecommunications  carrier,  the  health 
care  provider  shall  certify  to  the 
Administrator  that  it  is  selecting  the 
most  cost-effiBctive  method  of  providing 
the  requested  service  or  services,  where 
the  most  cost-effective  method  of 
providing  a  service  is  defined  as  the 
method  that  costs  the  least  after 
consideration  of  the  features,  quality  of 
transmission,  reliability,  and  other 
factors  that  the  health  care  provider 
deems  relevant  to  choosing  a  method  of 
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providing  the  required  health  care 
services.  The  health  care  provider  shall 
submit  to  the  Administrator  paper 
copies  of  other  responses  or  bids 
received  in  response  to  the  request  for 
services. 

(5)  The  confirmation  from  the 
Administrator  shall  include  the  date 
after  which  the  requester  may  sign  a 
contract  with  its  chosen 
telecommunications  carrier(s). 

la;  ii  a  rural  neaim  care  provider 
requests  an  eligible  service  to  be 
provided  over  a  distance  that  is  less 
than  or  equal  to  the  "standard  urban 
distance,"  as  defined  in  paragraph  (d)  of 
this  section,  for  the  state  in  which  it  is 
located,  the  urban  rate  for  that  service 
shall  be  a  rate  no  higher  than  the  highest 
tariSsd  or  publicly-available  rate 
charged  to  a  commercial  customer  for  a 
similar  service  provided  over  the  same 
distance  in  the  nearest  large  city  in  the 
state,  calculated  as  if  it  were  provided 
between  two  points  within  the  city. 

(b)  If  a  rural  health  care  provider 
requests  an  eligible  service  to  be 
provided  over  a  distance  that  is  greater 
than  the  "standard  urban  distance"  for 
the  state  in  which  it  is  located,  the 
urban  rate  shall  be  no  higher  than  the 
highest  tariffed  or  publicly-available 
rate  charged  to  a  commercial  customer 
for  a  similar  service  provided  over  the 
standard  urban  distance  in  the  nearest 
lai^e  city  in  the  state,  calculated  as  if  the 
service  were  provided  between  two 
points  within  the  city. 

(c)  The  "nearest  large  city"  is  the  city 
located  in  the  eligible  health  care 
provider's  state,  with  a  population  of  at 
least  50,000,  that  is  nearest  to  the  health 
care  provider's  location,  measured  point 
to  point,  from  the  health  care  provider's 
location  to  the  point  on  that  city's 
jurisdictional  boundary  closest  to  the 
health  care  provider's  location. 

(d)  The  "standard  urban  distance"  for 
a  state  is  the  average  of  the  longest 
diameters  of  all  cities  with  a  population 
of  50.000  or  more  within  the  state, 
calculated  by  the  Administrator. 

§54.607     Detennininq  tr  t    ^ra,    au 

(a)  The  rural  rate  shall  be  the  average 
of  the  rates  actually  being  charged  to 
commercial  customers,  other  than 
health  care  providers,  for  identical  or 
similar  services  provided  by  the 
telecommunications  carrier  providing 
the  service  in  the  rural  area  in  which  the 
health  care  provider  is  located.  The 
rates  incliltied  in  this  average  shall  be 
for  services  provided  over  the  same 
distance  as  the  eligible  service.  The 
rates  averaged  to  calculate  the  rural  rate 
must  not  include  any  rates  reduced  by 


universal  service  support  mechanisms. 
The  "rural  rate"  shall  be  used  as 
described  in  this  subpart  to  determine 
the  credit  or  reimbursement  due  to  a 
telecommunications  carrier  that 
provides  eligible  telecommunications 
services  to  eligible  health  care 
providers. 

(b)  If  the  teleconmiunications  carrier 
serving  the  health  care  provider  is  not 
providing  any  identical  or  similar 
services  in  the  rural  area,  then  the  rural 
rate  shall  be  the  average  of  the  tariffed 
and  other  publicly  available  rates,  not 
including  any  rates  reduced  by 
universal  service  programs,  charged  for 
the  same  or  similar  services  in  that  rural 
area  over  the  same  distance  as  the 
eligible  service  by  other  carriers.  If  there 
are  no  tariffed  or  publicly  available  rates 
for  such  services  in  that  rural  area,  or  if 
the  carrier  reasonably  determines  that 
this  method  for  calculating  the  rural  rate 
is  unfair,  then  the  carrier  shall  submit 
for  the  state  commission's  approval,  for 
intrastate  rates,  or  the  Commission's 
approval,  for  interstate  rates,  a  cost- 
based  rate  for  the  provision  of  the 
service  in  the  most  economically 
efficient,  reasonably  available  manner. 

(1)  The  carrier  must  provide,  to  the 
state  conmiission,  or  intrastate  rates,  or 
to  the  Commission,  for  interstate  rates, 

a  justification  of  the  proposed  rural  rate, 
including  an  itemization  of  the  costs  of 
providing  the  requested  service. 

(2)  The  carrier  must  provide  such 
information  periodically  thereafter  as 
required,  by  the  state  commission  for 
intrastate  rates  or  the  Commission  for 
interstate  rates.  In  doing  so,  the  carrier 
must  take  into  accoimt  anticipated  and 
actual  demand  for  telecommunications 
services  by  all  customers  who  will  use 
the  facilities  over  which  services  are 
being  provided  to  eligible  health  care 
providers. 

$54,609    Calculating  support 

(a)  Except  with  regard  to  services 
provided  under  §  54.621  and  subject  to 
the  limitations  set  forth  in  this  Subpart, 
the  amount  of  universal  service  support 
for  an  eligible  service  provided  to  a 
rural  health  care  provider  shall  be  the 
difference,  if  any,  between  the  urban 
rate  and  the  rural  rate  charged  for  the 
service,  as  defined  herein. 

(b)  Except  with  regard  to  services 
provided  under  §  54.621,  a 
telecommunications  carrier  that 
provides  telecommunications  service  to 
a  rural  health  care  provider 
participating  in  an  eligible  health  care 
consortium  must  establish  the 
applicable  rural  rate  for  the  health  care 
provider's  portion  of  the  shared 
telecommunications  services,  as  well  as 
the  applicable  urban  rate.  Absent 


documentation  justifying  the  amount  of 
universal  service  support  requested  for 
health  care  providers  participating  in  a 
consortium,  the  Administrator  shall  not 
allow  telecommunications  carriers  to 
ofiiset,  or  receive  reimbursement  for,  the 
amount  eligible  for  universal  service 
support. 

f  54.61 1    Distributing  support 

(a)  A  telecommunications  carrier 
providing  services  eligible  for  support 
under  this  subpart  to  eligible  health  care 
providers  shall  treat  the  amount  eligible 
for  support  under  this  subpart  as  an 
offset  against  the  carrier's  universal 
service  support  obligation  for  the  year  in 
which  the  costs  for  providing  eligible 
services  were  incurred. 

(b)  If  the  total  amount  of  support 
owed  to  a  carrier,  as  set  forth  in 
paragraph  (a)  of  this  section,  exceeds  its 
universal  service  obligation,  calculated 
on  an  annual  baSis,  the  carrier  may 
receive  a  direct  reimbursement  in  the 
amount  of  the  difference. 

(c)  Any  reimbursement  due  a  carrier 
shall  be  made  after  the  offset  is  credited 
against  that  carrier's  universal  service 
obligation. 

(d)  Any  reimbursement  due  a  carrier 
shall  be  submitted  to  that  carrier  no 
later  than  the  end  of  the  first  quarter  of 
the  calendar  year  following  the  year  in 
which  the  costs  were  incurred  and  the 
offset  against  the  carrier's  universal 
service  obligation  was  applied. 

$54,613    LImltatiorts  on  supportad 
services  for  rural  health  care  providers. 

(a)  Upon  submitting  a  bona  fide 
request  to  a  telecommunications  carrier, 
each  eligible  rural  health  care  provider 
is  entitled  to  receive  the  most  cost- 
effective,  commercially-available 
telecommunications  service  using  a 
bandwidth  capacity  of  1.544  Mbps,  at  a 
rate  no  higher  than  the  highest  urban 
rate,  as  defined  in  this  subpart,  at  a 
distance  not  to  exceed  the  distance 
between  the  eligible  health  care 
provider's  site  and  the  forthest  point 
&x)m  that  site  that  is  on  the 
jurisdictional  boundary  of  the  nearest 
laree  city,  as  defined  in  §  54.605(c). 

(o)  The  rural  health  care  provider  may 
substitute  any  other  service  or 
combination  of  services  with 
transmission  capacities  of  less  than 
1.544  Nibps  transmitted  over  the  same 
or  a  shorter  distances,  so  long  as  the 
total  annual  support  amount  for  all  such 
services  combined,  calculated  as 
provided  in  this  subpart,  does  not 
exceed  what  the  support  amount  would 
have  been  for  the  service  described  in 
paragraph  (a)  of  this  section.  If  the  rural 
health  care  provider  is  located  in  an 
area  where  a  service  using  a  bandwidth 


capacity  of  1.544  Mbps  is  not  available, 
then  the  total  annual  support  amount 
for  that  provider  shall  not  exceed  what 
the  support  amount  would  have  been 
under  paragraph  (a)  of  this  section, 
calculated  using  the  rural  rate  for  a 
service  of  that  capacity  in  another  area 
of  the  state. 

(c)  This  section  shall  not  affect  a  rural 
health  care  provider's  ability  to  obtain 
supported  services  under  §  54.621. 

§54.615    Obtaining  services. 

(a)  Selecting  a  provider.  In  selecting  a 
telecommunications  carrier,  a  health 
care  provider  shall  consider  all  bids 
submitted  and  select  the  most  cost- 
effective  alternative. 

(b)  Receiving  supported  rate.  Except 
with  regard  to  services  provided  under 
§  54.621.  upon  receiving  a  bona  fide 
request  for  an  eligible  service  from  an 
eligible  health  care  provider,  as  set  forth 
in  paragraph  (c)  of  this  section,  a 
telecommunications  carrier  shall 
provide  the  service  at  a  rate  no  higher 
than  the  urban  rate,  as  defined  in 

§  54.605,  subject  to  the  limiutions  set 
forth  in  this  Subpart 

(c)  Bona  fide  request.  In  order  to 
receive  services  eligible  for  universal 
service  support  under  this  subpart,  an 
eligible  health  care  provider  must 
submit  a  request  for  services  to  the 
telecommunications  carrier.  Signed  by 
an  authorized  officer  of  the  health  care 
provider,  and  shall  include  that  person's 
certification  under  oath  that: 

(1)  The  requester  is  a  public  or  non- 
profit entity  that  falls  within  one  of  the 
seven  categories  set  forth  in  the 
definition  of  health  care  provider,  listed 
in.§  54.601(a); 

(2)  The  requester  is  physically  located 
in  a  rural  area,  unless  the  health  care 
provider  is  requesting  services  provided 
under  §54.621; 

(3)  If  the  health  care  provider  is 
requesting  services  provided  under 
§  54.621 ,  that  the  requester  cannot 
obtain  toll-free  access  to  an  Internet 
service  provider, 

(4)  The  requested  service  or  services 
will  be  used  solely  for  purposes 
reasonably  related  to  the  provision  of 
health  care  services  or  instruction  that 
the  health  care  provider  is  legally 
authorized  to  provide  under  the  law  in 
the  state  in  which  such  health  care 
services  or  instruction  are  provided; 

(5)  The  requested  service  or  services 
will  not  be  sold,  resold  or  transferred  in 
consideration  of  money  or  any  other 
thing  of  value; 

(6)  If  the  service  or  services  are  being 
purchased  as  part  of  an  aggregated 
purchase  with  other  entities  or 
individuals,  the  full  details  of  any  such 
arrangement,  including  the  identities  of 


all  co-purchasers  and  the  portion  of  the 
service  or  services  being  purchased  by 
the  health  care  provider;  and 

(7)  The  requester  is  selecting  the  most 
cost-effective  method  of  providing  the 
requested  service  or  services,  where  the 
most  cost-effective  method  of  providing 
a  service  is  defined  as  the  method  that 
costs  the  least  after  consideration  of  the 
features,  quality  of  transmission, 
reliability,  and  other  factors  that  the 
health  care  provider  deems  relevant  to 
choosing  a  method  of  providing  the 
required  health  care  services. 

(d)  Annual  renewal.  The  certification 
set  forth  in  paragraph  (c)  of  this  section 
shall  be  renewed  aimually. 


S  54.617 

(a)  Prohibition  on  resale.  Services 
purchased  pursuant  to  universal  service 
support  mechanisms  under  this  subpart 
shall  not  be  sold,  resold,  or  transferred 
in  consideration  for  money  or  any  other 
thing  of  value. 

(b)  Permissible  fees.  The  prohibition 
on  resale  set  forth  in  paragraph  (a)  of 
this  section  shall  not  prohibit  a  health 
care  provider  from  charging  normal  fees 
for  health  care  services,  including 
instruction  related  to  such  services 
rendered  via  telecommunications 
services  purchased  under  this  subpart. 

154.619    Audit  program. 

(a)  Recordkeeping  requirements. 
Health  care  providers  shall  maintain  for 
their  purchases  of  services  supported 
under  this  subpart  the  same  kind  of 
procxirement  records  that  they  maintain 
for  other  purchases. 

(b)  Production  of  records.  Health  care 
providers  shall  produce  such  records  at 
the  request  of  any  auditor  appointed  by 
the  Administrator  or  any  other  state  or 
federal  agency  with  jurisdiction. 

(c)  Random  audits.  Health  care 
providers  shall  be  subject  to  random 
compliance  audits  to  ensure  that 
requesters  are  complying  with  the 
certification  requirements  set  forth  in 

§  54.615(c)  and  are  otherwise  eligible  to 
receive  universal  service  support  and 
that  rates  charged  comply  with  the 
statute  and  regulations. 

(d)  Annual  report.  The  Administrator 
shall  use  the  information  obtained 
under  paragraph  (a)  of  this  section  to 
evaluate  the  effects  of  the  regulations 
adopted  in  this  subpart  and  shall  report 
its  findings  to  the  Commission  on  the 
first  business  day  in  May  of  each  year. 

$  54.621    Accea*  to  advanced 
teiecommunicatlona  and  Information 
service*. 

(a)  Each  eligible  health  care  provider 
that  cannot  obtain  toll-free  access  to  an 
Internet  service  provider  shall  be 


entitled  to  receive  the  lesser  ot  the  toll 
charges  incurred  for  30  hours  of  access 
per  month  to  an  Internet  service 
provider  or  $180  per  month  in  toll 
charge  credits  for  toll  charges  imposed 
for  connecting  to  an  Internet  service 
provider. 

(b)  Both  telecommunications  carriers 
designated  as  eligible 
telecommunications  carriers  pursuant  to 
§  54.201(d)  and  telecommunications 
carriers  not  so  designated  that  provide 
services  described  in  paragraph  (a)  of 
this  section  shall  be  eligible  for 
universal  service  support  under  this 
section. 

154.623    Cap. 

(a)  Amount  of  the  annual  Cap.  The 
annual  cap  on  federal  universal  service 
support  for  health  care  providers  shall 
be  J400  million  per  funding  year. 

(b)  Funding  year.  The  funding  year  for 
piirposes  of  the  health  care  providers 
cap  shall  be  the  calendar  year. 

(c)  Requests.  Fimds  shall  be  available 
to  eligible  health  care  providers  on  a 
first-come-first-served  basis,  with 
requests  accepted  beginning  on  the  first 
of  July  prior  to  each  funding  year. 

(d)  Annual  filing  requirement.  Health 
care  providers  shall  file  new  funding 
requests  for  each  funding  year. 

(e)  Long  term  contracts.  If  health  care 
providers  enter  into  long  term  contracts 
for  eligible  services,  the  Administrator 
shall  only  commit  funds  to  cover  the 
portion  of  such  a  long  term  contract 
scheduled  to  be  delivered  during  the 
funding  year  for  which  universal  service 
support  is  sought. 

Subpart  H — Admt.nisuation 

§  54.701     Administrator  of  universal  service 
support  mecba-.!«,,-'i 

(a)  A  Federal  Advisory  Committee 
(Committee)  shall  recommend  a  neutral, 
third-party  administrator  of  the 
universal  service  support  programs  to 
the  Commission  within  six  months  of 
the  Committee's  first  meeting.  The 
Commission  shall  act  upon  that 
recommendation  within  six  months. 
The  Administrator  must: 

(1)  Be  neutral  and  impartial; 

(2)  Not  advocate  specific  positions 
before  the  Commission  in  non-universal 
service  administration  proceedings 
related  to  common  carrier  issues,  except 
that  membership  in  a  trade  association 
that  advocates  positions  before  the 
Commission  will  not  render  it  ineligible 
to  serve  as  the  Administrator; 

(3)  Not  be  an  affiliate  of  anj^rovider 
of  telecommunications  services;  and 

(4)  Not  issue  a  majority  of  its  debt  to, 
nor  derive  a  majority  of  its  revenues 
from  any  provider(s)  of 
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telecommunications  services.  This 
prohibition  also  applies  to  any  affiliates 
of  the  Administrator. 
.  (b)  If  the  Administrator  has  a  Board  of 
Directors  that  includes  members  with 
direct  financial  interests  in  entities  that 
contribute  to  or  receive  support  from  the 
universal  service  support  programs,  no 
more  than  a  third  of  the  Board  members 
may  represent  any  one  category  (e.g., 
local  exchange  carriers,  interexchange 
carriers,  wireless  carriers,  schools, 
libraries)  of  contributing  carriers  or 
support  recipients,  and  the  Board's 
composition  must  reflect  the  broad  base 
of  contributors  to  and  recipients  of 
universal  service. 

(1)  An  individual  does  not  have  a 
direct  financial  interest  in  entities  that 
contribute  to  or  receive  support  from  the 
universal  service  support  programs  if  he 
or  she  is  not  an  employee  of  a 
telecommunications  carrier  or  of  a 
recipient  of  universal  service  support 
programs  funds,  does  not  own  equity 
interests  in  bonds  or  equity  instruments 
issued  by  any  telecommunications 
carrier,  and  does  not  own  mutual  funds 
that  specialize  in  the 
telecommunications  industry.  If  a 
mutual  fund  invests  more  than  50 
percent  of  its  money  in 
telecommunications  stocks  and  bonds, 
then  it  specializes  in  the 
telecommunications  industry. 

(2)  An  individual's  ownership  interest 
in  entities  that  contribute  to  or  receive 
support  from  the  universal  service 
support  programs  is  de  minimis  if  in 
aggregate  the  individual,  spouse,  and 
minor  children's  impermissible  interests 
do  not  exceed  $5,000. 

(c)  The  Administrator  chosen  by  the 
Committee  shall  begin  administering  the 
support  programs  within  six  months  of 
its  appointment.  The  Administrator's 
performance  shall  be  reviewed  by  the 
Commission  after  two  years.  The 
Administrator  shall  serve  an  initial  term 
of  five  years.  At  any  time  prior  to  nine 
months  before  the  end  of  the 
Administrator's  five-year  term,  the 
Commission  may  re-appoint  the 
Administrator  for  another  term  of  not 
more  than  five  years.  Otherwise,  nine 
months  before  the  end  of  the 
Administrator's  term,  the  Conunission 
will  create  another  Federal  Advisory 
Committee  to  recommend  another 
neutral,  third-party  administrator. 

(d)  The  Committee's,  Administrator's, 
and  Temporary  Administrator's 
reasonable  administrative  projected 
annual  costs  shall  be  included  within 
the  universal  service  support  programs' 
projected  expenses. 

(e)  The  Aoministrator  and  Temporary 
Administrator  shall  keep  the  universal 
service  support  program  funds  separate 


bora  all  otner  funds  under  the  control 
of  the  Administrator  or  Temporary 
Administrator. 

(f)  The  Administrator  and  Temporary 
Administrator  shall  be  subject  to  a 
yearly  audit  by  an  independent 
accounting  firm  and  may  be  subject  to 
an  additional  audit  by  the  Commission, 
if  the  Commission  so  requests. 

(1)  The  Administrator  and  the 
Temporary  Administrator  shall  report 
annually  to  the  Commission  an 
itemization  of  monthly  administrative 
costs  that  shall  include  all  expenses, 
receipts,  and  payments  associated  with 
the  administration  of  the  universal 
service  support  programs  and  shall 
provide  the  Commission  full  access  to 
the  data  collected  pursuant  to  the 
administration  of  the  universal  service 
support  programs. 

(2)  Pursuant  to  §  64.903  of  this 
chapter,  the  Administrator  shall  file 
with  the  Commission  a  cost  allocation 
manual  (CAM),  that  describes  the 
accounts  and  procedures  the 
Administrator  will  use  to  allocate  the 
shared  costs  of  administering  the 
universal  service  support  programs  and 
its  other  operations. 

(3)  Information  based  on  the 
Administrator's  and  Temporary 
Administrator's  reports  will  be  made 
public  at  least  once  a  year  as  part  of  a 
Monitoring  Report. 

(g)  The  Administrator  and  Temporary 
Administrator  shall  report  quarterly  to 
the  Commission  on  the  disbursement  of 
universal  service  support  program 
funds.  The  Administrator  and 
Temporary  Administrator  shall  keep 
separate  accounts  for  the  amounts  of 
money  collected  and  disbursed  for 
eligible  schools  and  libraries,  nual 
health  care  providers,  low-income 
consumers,  and  high  cost  and  insular 
areas. 

(h)  The  Administrator  and  Temporary 
Administrator  shall  be  subject  to  close- 
out  audits  at  the  end  of  their  terms. 

§54.703    ContritMitions. 

(a)  Entities  that  provide  interstate 
telecommunications  to  the  public,  or  to 
such  classes  of  users  as  to  be  effectively 
available  to  the  public,  for  a  fee  will  be 
considered  telecommunications  canyers 
providing  interstate  telecommunications 
services  and  must  contribute  to  the 
universal  service  support  programs. 
Interstate  telecommunications  include, 
but  are  not  limited  to: 

(1 )  Cellular  telephone  and  paging 
services; 

(2)  Mobile  radio  services; 

(3)  Operator  services; 

(4)  Personal  conununications  services 
(PCS); 

(5)  Access  to  interexchange  service; 


(6)  Special  access  service; 

(7)  WATS; 

(8)  Toll-free  service; 

(9)  900  service; 

(10)  Message  telephone  service  (MTS); 

(11)  Private  line  service; 

(12)  Telex; 

(13)  Telegraph; 

(14)  Video  services; 

(15)  Satellite  service; 

(16)  Resale  of  interstate  services;  and 

(17)  Payphone  services. 

(b)  Every  telecommunications  carrier 
that  provides  interstate 
telecommunications  services,  every 
provider  of  interstate 
telecommunications  that  offers 
telecommunications  for  a  fee  on  a  non- 
common  carrier  basis,  and  payphone 
providers  that  are  aggregators  shall 
contribute  to  the  programs  for  eligible 
schools,  libraries,  and  health  care 
providers  on  the  basis  of  its  interstate, 
intrastate,  and  international  end-user 
telecommunications  revenues.  Entities 
providing  open  video  systems  (OVS), 
cable  leased  access,  or  direct  broadcast 
satellite  (DBS)  services  are  not  required 
to  contribute  on  the  basis  of  revenues 
derived  from  those  services. 

(c)  Every  telecommunications  carrier 
that  provides  interstate 
telecommunications  services,  every 
provider  of  interstate 
telecommunications  that  offers 
telecommunications  for  a  fee  on  a  non- 
common  carrier  basis,  and  payphone 
providers  that  are  aggregators  shall 
contribute  to  the  programs  for  high  cost, 
rural  and  insular  areas,  and  low-income 
consiuners  on  the  basis  of  its  interstate 
and  international  end-user 
telecommunications  revenues.  Entities 
providing  OVS,  cable  leased  access,  or 
DBS  services  are  not  required  to 
contribute  on  the  basis  of  revenues 
derived  &t)m  those  services. 

S  54.705    De  minimis  exemption. 

If  a  contributor's  contribution  to 
universal  service  in  any  given  year  is 
less  than  $100,  that  contributor  will  not 
be  required  to  submit  a  contribution  or 
Universal  Service  Worksheet  for  that 
year.  If  a  contributor  improperly  claims 
exemption  fitim  the  contribution 
requirement,  it  will  subject  to  the 
criminal  provisions  of  sections  220  fd) 
and  (e)  of  the  Act  regarding  willful  false 
submissions  and  will  be  required  to  pay 
the  amounts  withheld  plus  interest. 

§54.707    Audit  controls. 

The  Administrator  shall  have 
authority  to  audit  contributors  and 
carriers  reporting  data  to  the 
administrator.  The  Administrator  shall 
establish  procedures  to  verify  discounts, 
offsets,  and  support  amounts  provided 
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by  the  universal  service  support 
programs,  and  may  suspend  or  delay 
discounts,  oQsets,  amd  support  amounts 
provided  to  a  carrier  if  the  carrier  fails 
to  provide  adequate  verification  of 
discounts,  offsets,  or  support  amounts 
provided  upon  reasonable  request,  or  if 
directed  by  the  Commission  to  do  so. 
The  Administrator  shall  not  provide 
reimbursements,  offsets  or  support 
amounts  pursuant  to  part  36  and 
§69.116  through  69.117  of  this  chapter, 
and  subparts  D,  E,  and  G  of  this  part  to 
a  carrier  until  the  carrier  has  provided 
to  the  Administrator  a  true  and  correct 
copy  of  the  decision  of  a  state 
commission  designating  that  carrier  as 
an  eligible  telecommunications  carrier 
in  accordance  with  §  54.201. 

PAfj-r  69--  ACCESS  C^AiiOES 

11.  The  authority  citation  for  part  69 
is  revised  to  read  as  follows: 

Aatterity:  47  U.S.C  Sees.  154(i)  and  (j), 
201.  202.  203.  205. 18,  254,  and  403. 

12.  Section  69.2(y)  is  revised  to  read 
as  follows: 


(y)  Long  Term  Support  (LTS)  means 
funds  that  are  provided  pursuant  to 
S  54.303  of  part  54. 

13.  Section  69.104  is  amended  by 
revising  paragraphs  (j),  (k),  and  (1)  to 

read  as  follows- 


§89    HM 


,  s«r  common  line. 


than  the  projected  amount  for  that 
period,  the  differential  will  be 
subtracted  from  the  projection  for  the 
ensuing  period.  Until  December  31, 
1997,  the  association  shall  so 
adjustamounts  to  the  Lifeline  Assistance 
revenue  requirement,  bill  and  collect 
such  amounts  from  interexchange 
carriers  pursuant  to  §69.117  and 
distribute  the  funds  to  qualifying 
telephone  companies  pursuant  to 
§  69.603(d). 

14.  Section  69.116  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§09.116    Univ»»  Hi     „rvtc«fuod. 

Effective  August  i,  1988  through 
December  31,  1997: 

•        •        •        •         • 

15.  Section  69.117  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


(j)  Until  December  31, 1997,  the  End 
User  Common  Line  charge  for  a 
residential  subscriber  shall  be  50%  of 
the  charge  specified  in  §  69.104(c)  and 
(d)  if  the  residential  local  exchange 
service  rate  for  such  subscribers  is 
reduced  by  an  equivalent  amount, 
provided.  That  such  local  exchange 
service  rate  reduction  is  based  upon  a 
means  test  that  is  subject  to  verification. 

(k)  Paragraphs  (k)(l)  through  (2)  of 
this  section  are  effective  until  IDecember 
31, 1997.  •   •   • 

(1)  Until  December  31, 1997,  in 
connection  with  the  filing  of  access 
tariffs  pursuant  to  §  69.3(a).  telephone 
companies  shall  calculate  for  the 
association  their  projected  revenue 
requirements  attributable  to  the 
operation  of  paragraphs  (j)  through  (k)  of 
this  section.  The  projected  amount  will 
be  adjusted  by  the  association  to  reflect 
the  actual  lifeline  assistance  benefits 
paid  in  the  previous  period.  If  the  actual 
benefits  exceeded  the  projected  amount 
of  that  period,  the  differential  will  be 
added  to  the  projection  for  the  ensuing 
period.  If  the  actual  benefits  were  less 


§M.117    UtaNnei 

Effective  August  1, 1988  through 
December  31, 1997: 


16.  Section  69.203  is  amended  by 
revising  paragraph  (f)  and  adding  a 
sentence  before  the  first  sentence  of 
paragraph  (g)(1)  to  read  as  follows: 

169.203    TfaMWonal  and  uMT  common 
Nne  dMrQMb 

(f)  Until  December  31, 1997.  Oie  End 
User  Common  Line  charge  for  a 
residential  subscriber  shall  be  50%  of 
the  charge  specified  in  paragraphs  (d) 
and  (e)  if  the  residential  local  exchange 
rate  for  such  subscribers  is  reduced  by 
an  equivalent  amount,  provided  that 
such  local  exchange  service  rate 
reduction  is  based  upon  a  means  test 
that  is  subject  to  verification. 

(g)(1)  Paragraphs  (g)(1)  and  (g)(2)  are 
effective  until  December  31, 1997.*  *  * 


17.  Section  69.612  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§69.612    Long  tsnn  and  transitional 
support 

A  telephone  company  that  does  not 
participate  in  the  association  Common 
Line  tariff  shall  have  computed  by  the 
association: 

(a)  Long  term  support  obligation.  (1) 
Beginning  July  1,  1994  and  until 
December  31,  1997,  the  Long  Term 
Support  payment  obligation  of 
telephone  companies  that  do  not 
participate  in  the  NECA  Conunon  Line 
tariff  shall  equal  the  difference  between 
the  projected  Carrier  Common  Line 
revenue  requirement  of  association 


Common  Line  tariff  participants  and  the 
projected  revenue  recovered  by  the 
association  Carrier  Common  Line  charge 
as  calculated  pursuant  to  §  69.105(b)(1). 
(2)  For  the  period  from  April  1, 1989 
through  June  30,  1994,  the  Long  Term 
Support  payment  obligation  shall  be 
funded  by  all  telephone  companies  that 
are  not  association  Common  Line  tariff 
participants  and  do  not  receive 
transitional  support  pursuant  to 
§  69.612(b).  The  percentage  of  the  total 
annual  Long  Term  Support  requirement 
paid  by  each  telephone  company  in  this 
group  that  is  not  a  Level  I  or  Level  II 
Contributor  shall  equal  the  number  of 
its  common  lines  divided  by  the  total 
number  of  common  lines  of  all 
telephone  companies  paying  Long  Term 
Support.  The  remaining  amount  of  Long 
Term  Support  requirement  shall  be 
allocated  among  Level  I  and  Level  II 
Contributors  b«ksed  upon  the  amoiuit  of 
each  Level  I  and  Level  II  Contributor's 
1988  contributions  to  the  association 
Common  Line  pool  in  relation  to  the 
total  amount  of  1988  Common  Line  pool 
contributions  of  all  other  Level  I  and 
Level  n  Contributors.  The  association 
shall  inform  each  telephone  company 
about  its  mandatory  Long  Term  Support 
obligations  within  a  reasonable  time 
prior  to  the  filing  of  each  telephone 
company's  annual  Conunon  Line  tariff 
revisions  or  other  similar  filing  ordered 
by  the  Commission.  Such  amounts  shall 
represent  a  negative  net  balance  due  to 
the  association  that  it  shall  bill,  collect, 
and  distribute  pursuant  to  §  69.603(e). 

(3)  Beginning  July  1, 1994,  and 
thereafter,  the  Long  Term  Support 
payment  obligation  shall  be  funded  by 
each  telephone  company  that  files  its 
own  Carrier  Common  Line  tariff  does 
not  receive  transitional  support.  The 
percentage  of  the  total  annual  Long 
Term  Support  requirement  paid  by  each 
of  these  companies  shall  equal  the 
number  of  its  common  lines  divided  by 
the  total  nimiber  of  conunon  lines  of  all 
telephone  companies  paying  Long  Term 
Support.  The  association  shall  inform 
each  telephone  company  about  its  Long 
Term  Support  obligation  within  a 
reasonable  time  prior  to  the  filing  of 
each  telephone  company's  annual 
Common  Line  tariff  revisions  or  other 
similar  filing  ordered  by  the 
Commission.  Such  amounts  shall 
represent  a  negative  net  balance  due  to 
the  association  that  it  shall  bill,  collect, 
and  distribute  pursuant  to  §  69.603(0. 

[FR  Doc.  97-15081  Filed  6-1&-97;  8:45  am] 
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47  CFR  Part  63 

PB  D  H  «P   NO  97-142.  FCC  97-195] 

Hu  e"^  and  Policies  on  Foreign 
^-an  '  pation  in  the  U.S. 
eiecommunications  Market 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

nummary:  On  June  4,  1997,  the  Federal 

inications  Commission 
("Commission")  adopted  a  decision 
making  technical  corrections  to  the 
rules  governing  the  entry  of  foreign- 
affiliated  carriers  into  the  U.S.  market 
for  basic  telecommunications  services. 
The  rules  it  corrected  were  adopted  in 
the  Foreign  Carrier  Entry  proceeding  (60 
FR  67332.  December  29,  1996).  The 
Commission  took  this  action  at  the  same 
time  that  it  adopted  a  Notice  of 
Proposed  Rulemaking  that  proposes 
changes  to  the  effective  competitive 
opportunities  test  and  related  rules 
adopted  in  the  Foreign  Carrier  Entry 
proceeding  [See  Rules  and  Policies  on 
Foreign  Participation  in  the  U.S. 
Telecommunications  Market  (FCC  97- 
195,  IB  Docket  No.  97-142),  published 
elsewhere  in  this  issue), 
f  "T^ECnVE  date:  July  17, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222.  Washington.  DC.  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  O'Connell,  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1470. 

Supc      MENTARY  INFORMATION: 

1.  On  February  15,  1997,  the  United 
States  and  68  other  countries  concluded 
an  agreement  to  open  markets  for  basic 
telecommunications  services.  This 
agreement,  negotiated  under  the 
auspices  of  the  World  Trade 
Organization  (WTO),  covers  95  percent 
of  the  global  market  for  basic 
telecommunications  services.  In  light  of 
the  WTO  Agreement,  on  June  4, 1997. 
the  Federal  Communications 
Commission  initiated  a  proceeding  to 
review  its  rules  governing  the  entry  of 
foreign  affiliated  entities  into  the  U.S. 
market  for  basic  telecommunications 
services.  The  Commission  also  amended 
Part  63  of  its  rules  to  reflect  several 
technical  corrections.  (Review  of  Market 
Entry  and  Regulation  of  Foreign- 
Affiliated  EnUties,  FCC  97-195,  Order 
and  Notice  of  Proposed  Rulemaking,  IB 
Docket  No.  97-142.) 


2.  The  Commission  revised 

§  63.18(e)(3)  of  the  rules  that  sets  forth 
the  equivalency  test  currently  applied  in 
authorizing  the  use  of  private  lines 
between  the  U.S.  and  all  countries  for 
the  provision  of  switched  services.  The 
equivalency  test,  as  set  forth  in 
§  63.18(e)(3),  was  adopted  in  the  Foreign 
Carrier  Entry  proceeding  (60  FR  67332, 
December  29.  1995).  In  drafting  the  rule, 
the  word  "reasonable"  was 
inadvertently  omitted.  As  corrected,  this 
paragraph  will  provide  in  relevant  part 
that  the  "charges,  terms  and  conditions 
for  interconnection  to  foreign  domestic 
carrier  facilities"  be  both  "reasonable 
and  nondiscriminatory." 

3.  Section  63.11(b)  was  amended  to 
clarify  the  Commission's  notification 
requirement  for  U.S.  intenuitional 
carriers.  In  the  Foreign  Carrier  Entry 
Order,  the  Commission  required  that 
any  U.S.  international  carrier  that 
knows  of  a  planned  investment  by  a 
foreign  carrier  of  a  ten  percent  or  greater 
interest,  whether  direct  or  indirect,  in 
the  capital  stock  of  the  authorized 
carrier  shall  notify  the  Commission 
within  sixty  days  prior  to  the 
acquisition  of  such  interest.  The 
Commission  has  found  that  carriers 
have  interpreted  this  rule  to  include 
only  investments  by  foreign  carriers  and 
not  investments  by  their  parent  holding 
companies.  The  Commission  intended 
that  the  prior  notification  requirement 
provide  it  with  an  opportxmity  to 
determine  whether  a  particular  plaimed 
investment  in  a  U.S.  carrier  raises 
concerns  that  a  foreign  carrier  with 
market  power  may,  as  a  result  of  the 
investment,  obtain  a  financial  incentive 
to  discriminate  in  favor  of  the  U.S. 
carrier.  Such  an  incentive  can  exist 
whether  the  foreign  carrier  itself  makes 
the  investment  in  the  U.S.  carrier  or 
whether  the  investment  is  made  by  an 
entity  that  directly  or  indirectly  controls 
the  foreign  carrier,  is  controlled  by  the 
foreign  carrier,  or  is  under  direct  or 
indirect  conmion  control  with  the 
foreign  carrier.  The  Commission 
amended  §63.11  to  cover  all  such 
ownership  interests.  The  Conmiission 
also  deleted  the  word  "within"  from  the 
first  sentence  of  §63. 11(b)  to  make  clear 
that  carriers  must  notify  the 
Commission  of  these  planned 
investments  at  least  60  days  before  they 
are  consummated. 

4.  The  Commission  also  amended 
§  63.11(b)  to  make  clear  the  ciurent 
obligation  of  U.S.  carriers  that  have 
notified  the  Commission  of  a  10  percent 
or  greater  planned  investment  by  a 
foreign  carrier  or  affiliated  company  to 
maintain  the  accuracy  of  the  initial 
report  by  notifying  the  Commission  of 


additional  investment  interests  by  the 
foreign  carrier  or  an  affiliated  company. 

5.  The  Commission's  decision  also 
included  an  NPRM  that  solicits 
comments  on  a  number  of  proposals 
governing  foreign  participation  in  the 
U.S.  market  for  basic 
telecommunications  services.  [See  Rules 
and  Policies  on  Foreign  Participation  in 
the  U.S.  Telecommunications  Market 
and  the  public  notice  soliciting 
supplemental  comments  in  the 
International  Settlement  Rates 
proceeding,  IB  Docket  No.  96-261  [61 
FR  68702,  December  30,  1996) 
published  elsewhere  in  this  issue.) 

Ordering  Clause 

It  is  further  ordered  that  the  minor 
changes  to  part  63  of  the  Commission's 
rules,  as  set  forth  in  the  attachment,  are 
hereby  adopted  effective  July  17.  1997. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Wiliiam  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  63  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

-AR"'  ■^3-     E:^s  'lNSION  Of  uNEb  ^NO 
DtSCONT'NuANCE    REDUCTION 
OUTAGE  AND  iMPAiRMENT  O^ 
SEav:CE  Bv  COMMON  CARRIERS 
AND  GwAN""S  OF  RECOGNIZED 
-•HiVAlE  OPERATiNG  AGENCt 
STATUS 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j). 
201-205,  218,  403  and  533,  unless  otherwise 
noted. 

2.  Section  63.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§63.11     Notlflcatio'-'  ay  ^"C  ofc  aoojuvo 

for  U.S.  international  carreers  ;na-  '-av*-  v 

propose  to  acquira  ten  percen'  .-vestmer-.s 

by,  and/or  an  affiliation  with,  a     'eg 

carrier. 

•         *         •         •         * 

(b)  Any  carrier  authorized  to  provide 
international  communications  service 
under  this  part  that  knows  of  a  planned 
investment  by  a  foreign  carrier  of  a  ten 
percent  or  greater  interest,  whether 
direct  or  indirect,  in  the  capital  stock  of 
the  authorized  carrier  shall  notify  the 
Commission  sixty  days  prior  to  the 
acquisition  of  such  interest.  Any  such 
authorized  carrier  shall  report  a  ten 
percent  or  greater  planned  investment 
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in  the  capital  stock  of  the  carrier  by  a 
foreign  carrier,  or  by  any  entity  that 
directly  or  indirectly  controls  or  is 
controlled  by  a  foreign  carrier,  or  that  is 
under  direct  or  indirect  conunon  control 
with  a  foreign  carrier.  The  notification 
shall  certify  to  the  information  specified 
in  paragraph  (c)  of  this  section.  Carriers 
that  have  filed  a  notification  pursuant  to 
this  paragraph  are  required  to  maintain 
the  accuracy  of  the  initial  filing  by 


notifying  the  Commission  of  additional 
investment  interests  by  the  foreign 
carrier  or  an  affiliated  company. 

*        •        •        •        • 

3.  Section  63.18  is  amended  by 
revising  paragraph  (e)(3)(i)(B)  to  read  as 
follows: 

§  63. 1 8    Contents  of  applications  for 

* 
(e)*  *  * 


(3)*  *  • 

(i)  *  '  • 

(B)  Reasonable  and  nondiscriminatory 
charges,  terms  and  conditions  for 
interconnection  to  foreign  domestic 
carrier  facilities  for  termination  and 
origination  of  international  services, 
with  adequate  means  of  enforcement; 
***** 

fFR  Doc.  97-15700  Filed  fr-16-97;  8:45  am] 
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47  CFR  Part  63 

IB  ">ocxu!  s»o 

97- 

-142,  FCC  97-195] 

Ri..ie«i  ^( !'  i^oiicieson  Foreign 
''af-'CiCM'TiO  in  the  U.S. 
'  p*e<,of-  T  jnications  Market,  Order 
.if.a  so!  ( -  of  Proposed  Rulemaking 

agenct:  federal  Conununications 

Commission. 

ACTKM:  Proposed  rule. 

3CM*«AqY:  On  June  4.  1997,  the  Federal 
Uonimiinications  Commission 
(Commission)  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
proposes  changes  to  the  effective 
competitive  opportunities  (ECO)  test 
and  related  rules  adopted  in  the  Foreign 
Carrier  Entry  Order.  60  FR  67332 
(December  29. 1995).  The  NPRM  also 
proposes  conforming  changes  to  the 
Comraissioa's  framework  for  permitting 
flexible  settlement  arrangements 
between  U.S.  and  foreign  carriers.  The 
Commission  believes  that  it  is  time  to 
revisit  its  rules  in  light  of  an  agreement 
by  the  United  States  and  68  other 
countries  negotiated  under  the  auspices 
of  the  World  Trade  Organization  (WTO) 
to  open  markets  for  basic 
telecommunications  services. 
DATES:  Comments  are  due  on  or  before 
July  9,  1997,  and  reply  comments  are 
due  on  or  before  August  12, 1997. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 

ins  are  due  August  18, 1997. 
ADOKtSSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Room  222,  Washington.  D.C.  20554. 
FOR  RmiHER  MFORMATKM  CONTACT: 
Doug  Klein,  Attorney-Advisor,  Policy 
and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-0424; 
Susan  O'Connell,  Attorney- Ad  visor. 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1484. 
For  additional  information  concerning 
the  information  collections  contained  in 
this  NPRM  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 

IVinIovdfcc.gov. 

SuPPLiJdEMTARY  information: 

1.  On  June  4, 1997,  the  Commission 
released  a  Notice  of  Proposed 
Ridemaking  in  Rules  and  Policies  on 
Foreign  Participation  in  the  U.S. 
Telecommunications  Market,  IB  Docket 
No.  97-142  (FCC  97-195)  (NPRM)  that 
proposes  changes  to  the  rules  and 
policies  governing  foreign  participation 


in  the  U.S.  market  for  basic 
telecommunications  services.  These 
rules  and  policies  were  adopted  by  the 
Commission  in  the  Foreign  Carrier  Entry 
proceeding,  60  FR  67332  (December  29, 
1995).  The  NPRM  also  proposes  changes 
to  the  Commission's  framework  for 
permitting  flexible  settlement 
arrangements  between  U.S.  and  foreign 
carriers. 

2.  The  NPRM  proposes  rules  that  the 
Commission  believes  would  be  more 
appropriate  in  the  liberalized 
competitive  enviroiunent  that  will  exist 
when  the  recent  World  Trade 
Organization  (WTO)  agreement  on  basic 
telecommunications  services  takes  effect 
on  January  1,  1998.  The  WTO  agreement 
was  concluded  on  February  15, 1997, 
when  69  countries,  including  the  United 
States  and  virtually  all  of  its  major 
trading  partners,  agreed  to  open  their 
markets  for  basic  telecommunications 
services  to  competition  firom  foreign 
carriers.  This  agreement  covers  95 
percent  of  the  global  market  for  basic 
telecommunications  services.  Sixty-five 
of  these  countries,  including  the  United 
States,  have  conunitted  to  enforce  fair 
rules  of  competition  for  basic 
telecommunications  services  that  are 
modeled  on  U.S.  law  and  regulations. 
Fifty-two  of  these  countries,  which 
account  for  approximately  90  percent  of 
telecommunications  revenues  in  WTO 
Member  countries,  have  granted  market 
access  for  international  services.  Thus, 
most  of  the  world's  major  trading 
nations  have  made  binding 
commitments  to  transition  rapidly  from 
monopoly  provision  of  basic 
telecommunications  services  to  open 
entry  and  procompetitive  regulation  of 
these  services.  Due  to  these  changed 
circumstances,  the  Conomission  believes 
that  it  is  time  to  revisit  its  rules 
governing  foreign  participation  in  the 
U.S.  telecommunications  market.  The 
Commission  seeks  comments  on  a 
number  of  tentative  conclusions  and 
proposals. 

3.  The  NPRM  tentatively  concludes 
that  it  is  no  longer  necessary  to  apply  an 
"effective  competitive  opportimities" 
(ECO)  analysis  to  Section  214 
applications  filed  by  carriers  from  WTO 
Member  countries  that  seek  to  provide 
U.S.  international  services.  The  NPRM 
proposes  to  afford  streamlined 
processing  to  these  applications.  The 
NPRM  also  proposes  to  adopt  measures 
to  improve  the  Commission's  ability  to 
detect,  deter  and  remedy 
anticompetitive  conduct  by  foreign 
carriers  that  have  market  power  in 
particular  destination  countries. 

4.  The  NPRM  also  tentatively 
concludes  that  it  is  no  longer  necessary 
to  apply  an  equivalency  analysis  as  the 


basis  for  authorizing  all  U.S.  carriers  to 
provide  switched  services  over  resold  or 
facilities-based  private  lines  between 
the  United  States  and  WTO  Member 
countries.  In  addition,  the  NPRM 
tentatively  concludes  that  it  is  no  longer 
necessary  to  apply  an  ECO  test  for  cable 
landing  licenses  for  cables  between  the 
United  States  and  other  WTO  Member 
countries.  The  NPRM  also  tentatively 
concludes  that  the  Commission  should 
eliminate  the  ECO  test  as  part  of  its 
§  310(b)(4)  public  interest  analysis  of 
Title  III  applications  for  conunon  carrier 
radio  licenses  filed  by  carriers  with 
indirect  foreign  ownership  from  WTO 
Member  countries. 

5.  The  NPRM  tentatively  concludes 
that  the  Commission  should  retain  the 
existing  ECO  test  for  Section  214,  Tide 
III  common  carrier,  and  cable  landing 
license  applications  from  entities  from 
non-WTO  Member  coimtries.  The 
NPRM  proposes  that  the  Commission 
deny  Section  214,  TiUe  III  common 
carrier,  and  cable  landing  license 
applications  from  entities  from  WTO 
Member  countries  if  a  grant  of  the 
application  would  pose  a  very  high  risk 
to  competition  in  the  U.S. 
telecommunications  market  that  could 
not  be  addressed  by  conditions  that  we 
could  impose  on  the  authorization. 

6.  The  SjPRM  tentatively  concludes 
that,  if  the  Commission  eliminates  the 
ECO  test  for  Section  214  purposes,  it 
should  also  eliminate  the  test  as  the 
basis  for  permitting  U.S.  carriers  to 
negotiate  alternative  settlement 
arrangements  with  carriers  from  WTO 
Member  countries.  The  NPRM  proposes 
to  adopt  a  presumption  in  favor  of 
permitting  flexibility  for  carriers  from 
WTO  Member  countries.  The  NPRM 
proposes  that  this  presumption  may  be 
rebutted  by  a  showing  that  market 
conditions  in  the  country  in  question 
are  not  sufficient  to  prevent  a  carrier 
with  market  power  in  that  country  from 
discriminating  against  U.S.  carriers.  The 
NPRM  also  proposes  to  continue  to 
apply  the  ECO  test  as  the  threshold 
standard  for  permitting  flexibility  with 
carriers  that  are  from  countries  that  are 
not  WTO  Members. 

7.  The  NPRM  proposes  changes  to  the 
Commission's  regulation  of  U.S.  carriers 
classified  as  dominant  on  particular 
U.S.  international  routes  due  to  an 
affiliation  with  a  foreign  carrier  that  has 
market  power  in  the  destination 
country.  The  NPRM  proposes  to  adopt 
dominant  carrier  safeguards  that  would 
apply  to  dominant  foreign-affiliated 
carriers  depending  on  the  risk  of 
competitive  harm  the  carrier  poses.  The 
basic  dominant  carrier  regulations 
would  consist  of  a  minimal  set  of 
safeguards  that  would  apply  to  U.S. 
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carriers  affiliated  with  foreign  carriers 
that  have  market  power  in  a  destination 
country  that  has  eliminated  legal 
barriers  to  international  facilities-based 
entry  and  authorized  multiple 
international  fecilities-based  carriers. 
The  supplemental  safeguards  provide 
for  greater  oversight  of  carrier  conduct 
and  would  apply  to  foreign  carriers  with 
market  power  that  cannot  meet  this 
standard. 

8.  The  proposed  basic  dominant 
carrier  safeguards  would  require  such 
carriers  to  notify  the  Commission 
quarterly  of  the  addition  of  circuits  on 
the  dominant  route,  specifying  the  joint 
owner  of  the  circuit.  Such  carriers 
would  also  be  required  to  file  with  the 
Commission  quarterly  traffic  and 
revenue  reports  for  the  dominant  route. 
They  would  also  be  required  to 
maintain  complete  records  of  the 
provisioning  and  maintenance  of  basic 
network  facilities  and  services  they 
procure  from  the  foreign  carrier  affiliate. 
The  NPRM  also  seeks  conunent  on 
whether  the  Commission  should  require 
some  level  of  structiu^  separation 
between  such  carriers  and  their 
affiliated  foreign  carriers. 

9.  The  Commission  proposed  that 
carriers  subject  to  supplemental 
dominant  carrier  regulation  on 
particular  routes  would  be  required  to 
obtain  Section  214  approval  to  add 
circuits  on  the  affiliated  route.  These 
carriers  would  also  be  required  to  file 
quarterly  circuit  status  reports  for  that 
route  with  the  Commission,  which 
would  be  made  publicly  available.  In 
addition,  they  would  be  required  to  file 
an  electronic  summary  of  contracts 
submitted  under  §43.51  of  the 
Commission's  rules,  47  CFR  43.51.  They 
would  also  be  required  to  file  quarterly 
reports  summarizing  their  records  on 
the  provisioning  and  maintenance  of 
basic  network  facilities  and  services 
procured  from  their  affiliated  foreign 
carriers.  These  U.S.  carriers  would  also 
be  required  to  comply  with  stricter 
limits  on  certain  arrangements  for  the 
sharing  of  information,  customers  and 
joint  marketing.  The  basic  dominant 
carrier  safeguards  would  also  apply  to 
carriers  that  are  subject  to  supplemental 
safeguards,  to  the  extent  the  basic 
safeguards  do  not  conflict  with  them. 
The  NPRM  also  seeks  comment  on 
whether  the  Commission  should  require 
some  level  of  separation  between  a 
carrier  subject  to  supplemental 
dominant  carrier  regulation  and  its 
affiliated  foreign  carrier.  The 
Commission  expresses  the  belief  that  it 
may  be  appropriate  to  apply  stricter 
separation  requirements  to  these  U.S. 
carriers  than  to  carriers  with  foreign 
affiliates  that  face  competition  in  their 


markets.  The  NPRM  proposes  to  allow 
all  U.S.  carriers  regiilated  as  dominant 
due  to  an  affiliation  with  a  foreign 
carrier  to  file  tarifis  on  one  days'  notice 
and  to  accord  such  tariffs  a  presumption 
of  lawfulness. 

10.  The  NPRM  also  proposes  to 
delineate  the  types  of  arrangements  the 
Commission  considers  to  be  prohibited 
by  the  §63.14  "no  special  concessions" 
rule,  which  applies  generally  to 
arrangements  between  U.S.  and  foreign 
carriers.  It  additionally  proposes  to 
modify  the  rule  to  apply  only  to 
concessions  granted  to  U.S.  carriers  by 
foreign  carriers  with  market  power  in  a 
destination  country,  as  opposed  to  all 
foreign  carriers. 

11.  Finally,  the  Commission  proposes 
changes  to  its  rules  that  afford 
streamlined  processing  to  certain 
international  Section  214  applications. 

Initial  Revui a torv  Flexibility  Analysis 

12.  Pui^uaui  i.u  Lhe  Regulatory 
Flexibility  Act  of  1990,  5  U.S.C.  §§  601- 
612,  the  Commission's  Initial  Regulatory 
Flexibility  Analysis  with  respect  to  the 
NPRM  is  as  follows: 

1 3 .  Reason  for  Action.  The 
Commission  is  issuing  this  Notice  of 
Proposed  Rulemaking  to  seek  comment 
on  possible  changes  to  our  rules  and 
policies  for  allowing  foreign-affiliated 
entities  to  participate  in  the  U.S. 
telecommunications  market.  In  light  of 
the  recent  agreement  reached  by 
Members  of  the  World  Trade 
Organization  to  liberalize  the  provision 
of  basic  telecommunications  services, 
we  believe  it  is  appropriate  to  relax  our 
scrutiny  of  applications  filed  by 
affiliates  of  entities  from  WTO  Member 
countries  for  authority  pursuant  to  §  214 
of  the  Communications  Act,  47  U.S.C. 

§  214,  and  the  Cable  Landing  License 
Act,  47  U.S.C.  §§  34-39;  and  to  relax  our 
scrutiny  of  indirect  foreign  investment 
in  holders  of  common  carrier  radio 
licenses  under  §  310(b)(4)  of  the 
Communications  Act,  47  U.S.C. 
§  310(b)(4).  We  also  believe  that  other 
changes  to  our  regulation  of  foreign- 
affiliated  entities  are  appropriate  in  light 
of  the  WTO  agreement  and  our 
experience  applying  our  current  rules. 

14.  Objectives.  The  objective  of  this 
proceeding  is  to  increase  competition  in 
the  U.S.  market  for  basic 
telecommunications  services  while 
minimizing  the  risk  of  anticompetitive 
harm.  In  light  of  the  changed 
circumstances  that  will  result  from  the 
WTO  agreement  on  basic 
telecommunications  and  our  nearly  two 
years  of  experience  with  oiu'  current 
rules  on  market  entry,  we  believe  that 
reducing  entry  barriers  for  applicants 
affiliated  with  entities  from  WTO 


Member  countries  is  the  appropriate 
way  to  accomplish  that  objective.  The 
Commission  believes  that  the  "effective 
competitive  opportiinities"  test 
developed  in  its  Foreign  Carrier  Entry 
Order  is  no  longer  necessary  as  applied 
to  countries  that  are  members  of  the 
WTO.  Instead,  we  propose  to  rely 
primarily  on  regulatory  safeguards  and 
settlement-rate  benchmarks  to  prevent 
anticompetitive  conduct  in  the  U.S. 
telecommunications  marketplace.  We 
propose  some  revisions  to  those 
regulatory  safeguards  in  this  Notice. 

15.  Legal  basis.  This  Notice  of 
Proposed  Rulemaking  is  adopted 
pursuant  to  §§  1,  4(i),  201(b),  214, 
303(r),  307.  30g(a),  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151. 154(i).  214. 
303(r),  307,  309(a),  310. 

16.  Description,  potential  impact,  and 
number  of  small  entities  affected.  The 
RFA  generally  defines  small  entity  as 
having  the  same  meaning  as  the  terms 
small  business,  small  organization,  and 
small  governmental  jurisdiction  and 
defines  small  business  as  having  the 
same  meaning  as  the  term  small 
business  concern  under  §  3  of  the  Small 
Business  Act  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  for  its  activities. 
The  Small  Business  Act  defines  small 
business  concern  as  one  that  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

17.  The  rules  proposed  in  this  Notice 
apply  only  to  entities  providing 
international  common  carrier  services 
pursuant  to  Section  214  of  the 
Communications  Act;  entities  providing 
domestic  or  international  wireless 
common  carrier  services  under  §  309  of 
the  Act;  and  entities  licensed  to 
construct  and  operate  submarine  cables 
under  the  Cable  Landing  License  Act. 

18.  Because  the  small  incumbent  local 
exchange  carriers  (LECs)  subject  to  these 
rules  are  either  dominant  in  their  fields 
of  operations  or  are  not  independenUy 
owned  and  operated,  consistent  with 
our  prior  practice,  they  are  excluded 
from  the  definitions  of  small  entity  and 
small  business  concern.  Accordingly, 
our  use  of  the  terms  small  entities  and 
small  businesses  does  not  encompass 
small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for  the 
purposes  of  this  initial  regulatory 
flexibility  analysis,  we  will  consider 
small  incumbent  LECs  to  be  within  this 
analysis,  where  a  small  incumbent  LEC 
is  any  incumbent  LEC  that  arguably 
might  be  defined  by  the  SBA  as  a  "small 
business  concern." 
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19.  Section  214  International 
Common  Carrier  Services.  Entities 
providing  international  common  carrier 
service  pursuant  to  Section  214  of  the 
Act  fall  into  the  SBA's  Standard 
Industrial  Classification  (SIC)  categories 
for  Radiotelephone  Communications 
(SIC  4812)  and  Telephone 
Communications,  Except 
Radiotelephone  (SIC  4813).  The  SBA's 
definition  of  small  entity  for  those 
categories  is  one  with  fewer  than  1 ,500 
employees.  We  discuss  below  the 
number  of  small  entities  falling  within 
these  two  subcategories  that  may  be 
affected  by  the  rules  proposed  in  this 
Notice. 

20.  The  most  reliable  source  of 
information  regarding  the  number  of 
international  common  carriers  is  the 
data  that  we  collect  annually  in 
connection  with  the 
Telecommunications  Industry  Revenue: 
Telecommunications  Relay  Service 
Fund  Worksheet  Data  (TRS  Worksheet). 
In  1995, 445  toll  carriers  filed  TRS  fund 
worksheets.  We  believe  that  between  50 
and  200  carriers  failed  to  file  TRS  fund 
woiicsheets.  We  believe  also  that  fewer 
than  10  toll  carriers  had  1,500  or  more 
employees.  Thus,  at  most  635 
international  carriers  would  be 
classified  as  small  entities.  Many  TRS 
filers,  however,  are  affiliated  with  other 
carriers,  and  therefore  the  number  of 
aggregated  carriers  is  far  fewer  than  the 
preceding  estimate.  Of  the  445  toll 
filers,  239  reported  no  carrier  affiliates. 
Adding  50  non-filers  gives  a  lower 
estimate  of  289  international  carriers 
that  would  be  classified  as  small 
entities.  Thus,  our  best  estimate  of  the 
total  number  of  small  entities  is  between 
289  and  635.  We  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  international  carriers  that 
would  qualify  as  small  business  entities 
under  the  SBA's  definition.  While  not 
all  of  these  entities  may  have  provided 
international  service  in  1995.  we  expect 
that  many  of  these  entities  will  seek  to 
do  so  in  the  future,  as  will  additional 
entrants  into  the  market. 

21.  Title  III  Common  Carrier  Services. 
Cellular  licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  The  closest 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies  (SIC  4812).  The  most  reliable 
source  of  information  regarding  the 
niunber  of  cellular  services  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  the  most  recent  data,  792 


companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
services  carriers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  792 
small  cellular  service  carriers. 

22.  220  MHz  Radio  Services.  Because 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to  220  MHz 
radio  services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  an  entity  employing 
less  than  1,500  persons.  With  respect  to 
the  220  MHz  services,  the  Commission 
has  proposed  a  two-tiered  definition  of 
small  business  for  purposes  of  auctions: 
(1)  for  Economic  Area  (EA)  licensees,  a 
firm  with  average  annual  gross  revenues 
of  not  more  than  $6  million  for  the 
preceding  three  years,  and  (2)  for 
regional  and  nationwide  licensees,  a 
firm  with  average  annual  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  years.  Since  this 
definition  has  not  yet  been  approved  by 
the  SBA,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies.  Given  the  fact  that  nearly  all 
radiotelephone  companies  employ 
fewer  than  1,500  employees,  with 
respect  to  the  approximately  3,800 
incumbent  licensees  in  this  service,  we 
will  consider  them  to  be  small 
businesses  under  the  SBA  definition. 

23.  Common  Carrier  Paging.  The 
Commission  has  proposed  a  two-tier 
definition  of  small  businesses  in  the 
context  of  auctioning  licenses  in  the 
Common  Carrier  Paging  services.  Under 
that  proposal,  a  small  business  would  be 
either  (1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million,  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  Since  the 
SBA  has  not  yet  approved  this 
definition  for  paging  services,  we  will 
utilize  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  fewer  than  1 ,500 
persons.  At  present,  there  are 
approximately  74,000  Common  Carrier 
Paging  licensees.  We  estimate  that  the 
majority  of  common  carrier  paging 
providers  would  qualify  as  small 
businesses  under  the  SBA  definition. 

24.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 


developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers  such  as  paging  companies.  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  mobile  service  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  the  most  recent  data,  117 
companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  mobile 
service  carriers  that  would  qualify 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  117  mobile  service  carriers  are 
small  entities. 

25.  Broadband  Personal 
Communications  Services  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  fi«quency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  has  defined  small  entity  in 
the  auctions  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  For  Block  F,  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  its  affiliates, 
has  average  gross  revenue  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  small  entity  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small  business 
within  the  SBA-approved  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small 
and  very  small  businesses  won 
approximately  40  percent  of  the  1,479 
licenses  for  Blocks  D,  E,  and  F. 
However,  licenses  for  Blocks  C  through 
F  have  not  been  awarded  fully; 
therefore,  there  are  few,  if  any,  small 
businesses  currently  providing  PCS 
services.  Based  on  diis  information,  we 
conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  bidders  and  the  93 
qualifying  bidders  in  the  D,  E,  and  F 
Blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

26.  Narrowband  PCS.  The 
Commission  does  not  know  how  many 
narrowband  PCS  licenses  will  be 
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granted  or  auctioned,  as  it  has  not  yet 
determined  the  size  or  number  of  such 
licenses.  Two  auctions  of  narrowband 
PCS  licenses  have  been  conducted  for  a 
total  of  41  licenses,  out  of  which  11 
were  obtained  by  small  businesses 
owned  by  members  of  minority  groups 
and/or  women.  Small  businesses  were 
defined  as  those  with  average  gross 
revenues  for  the  prior  three  fiscal  years 
of  $40  million  or  less.  For  purposes  of 
this  initial  regulatory  flexibility 
analysis,  the  Commission  is  utilizing  the 
SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  less  than  1,500 
persons.  Not  all  of  the  narrowband  PCS 
licenses  have  yet  been  awarded.  There 
is  therefore  no  basis  to  determine  the 
nimiber  of  licenses  that  will  be  awarded 
to  small  entities  in  future  auctions. 
Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  narrowband  PCS  licensees 
can  be  made,  we  assume,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  Initial  Regulatory  Flexibility 
Analysis,  that  all  the  remaining 
naiTtJwband  PCS  licenses  will  be 
awarded  to  small  entities. 

27.  Rural  Rad)otelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Rural  Radiotelephone  Service, 
which  is  defined  in  §  22.99  of  the 
Commission's  Rules.  A  significant 
subset  of  the  Rural  Radiotelephone 
Service  is  BETRS.  or  Basic  Exchange 
Telephone  Radio  Systems  (the 
parameters  of  which  are  defined  in 

§  §  22.757  and  22.759  of  the 
CommiMion's  Rules).  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  fewer  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  have  fewer  than  1 ,500 
employees. 

28.  Air-Ground  Radiotelephone.  The 
Comnrssion  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Air-Grouud  Radioleiephone  Service, 
which  i.s  defined  in  §  22.99  of  the 
Commission  s  Rules.  Accordingly,  we 
will  use  the  SBA  s  definition  applicable 
to  radiotelephfine  c  oinpanies.  i.e.,  an 
entity  umpioymg  fewer  than  1,500 
persons  There  are  approximately  100 
licensees  in  the  Air  Ciround 
RadiOtHiephone  Service  and  we 
estimate  that  almost  ail  of  them  qualify 
as  smdil  under  the  SB.-S  definition. 

29.  Specialized  Mobile  Radio 
Licensees  (S^4R).  Pursuant  to 

§  90.814(b)(1)  of  our  rules,  the 


Commission  awards  bidding  credits  in 
auctions  for  geographic  area  800  MHz 
and  900  MHz  Specialized  Mobile  Radio 
(SMR)  licenses  to  firms  that  had 
revenues  of  less  than  $15  million  in 
each  of  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA.  We  do  not  know  how  many  firms 
provide  800  MHz  or  900  MHz 
geographic  area  SMR  service  pursuant 
to  extended  implementation 
authorizations  or  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  We  do  know  that  one 
of  these  firms  has  over  $15  million  in 
revenues.  We  assume  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  recently 
held  auctions  for  geographic  area 
licenses  in  the  900  MHz  SMR  band. 
There  were  60  winning  bidders  who 
qualified  as  small  entities  in  the  900 
MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of 
geographic  area  SMR  licensees  affected 
includes  these  60  small  entities. 

30.  Microwave  Video  Services. 
Microwave  service  includes  common 
carrier,  private  operational  fixed,  and 
broadcast  auxiliuy  radio  services.  At 
present,  there  are  22,015  common 
carrier  licensees  Inasmuch  as  the 
Commission  has  not  yet  defined  small 
business  with  respect  to  microwave 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e. ,  an  entity  with  less  than 
1,500  employees.  Although  some  of 
these  companies  may  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  common  carrier 
microwave  service  providers  that  would 
qualify  under  the  SBA's  definition.  We 
therefore  estimate  that  there  are  fewer 
than  22,015  small  common  carrier 
licensees  in  the  microwave  video 
services. 

31.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  charmels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  Some  of  those  licensees  are 
common  carriers.  We  are  unable  at  this 
time  to  estimate  the  number  of  licensees 
that  would  qualify  as  small  under  the 
SBA's  definition. 

32.  Local  Multipoint  Distribution 
Service  (LMDS).  The  Conmiission  has  so 
Car  licensed  only  one  Ucensee  in  this 
sffivice,  and  that  licensee  is  not 
providing  service  as  a  common  carrier. 


There  will  be  a  total  of  986  LMDS 
licenses.  Licensees  will  be  permitted  to 
decide  whether  to  provide  cotomon 
carrier  service,  and  we  have  no  way  of 
estimating  how  many  will  choose  to  do 
so.  Because  there  will  be  no  restrictions 
on  the  number  of  licenses  a  given  entity 
may  acquire,  we  have  no  way  of 
estimating  how  many  total  licensees 
there  will  be.  We  also  cannot  estimate 
the  number  of  common  carrier  licensees 
that  will  qualify  as  small  entities. 

33.  Space  Stations  (Geostationary). 
Very  few  systems  are  currently  operated 
on  a  common  carrier  basis.  BcMcause  we 
do  not  collect  information  on  annual 
revenue  or  number  of  employees  of  all 
these  licensees,  we  cannot  estimate  widi 
precision  the  nimiber  of  such  licensees 
that  may  constitute  a  small  business 
entity.  It  is  likely  that  no  more  than  one 
such  entity  that  is  currently  operating  as 
a  common  carrier  would  constitute  a 
small  business  entity.  There  may  be  a 
small  increase  in  the  number  of  such 
entities  in  the  future  as  a  result  of  recent 
licensing  action  in  the  Ka-band. 

34.  Spacx  Stations  (Non- 
geostationary).  These  systems  by  and 
large  do  not  operate  as  common  carriers. 
Because  we  do  not  collect  information 
on  annual  revenue  or  number  of 
employees,  we  cannot  estimate  mth 
precision  whether  any  carrier  that  may 
choose  to  operate  on  a  common  carrier 
basis  constitutes  a  small  business  entity. 
The  trend  is  for  such  systems  to  operate 
on  a  non-common  carrier  basis.  These 
systems,  of  which  there  will  be  a  limited 
number,  by  and  large  are  not  yet 
operational  and  are  still  being  licensed 
and  constructed. 

35.  Earth  Stations.  The  vast  majority 
of  earth  stations  licensed  by  the 
Commission  are  not  operated  on  a 
cotomon  carrier  basis.  Earth  stations 
that  communicate  with  non- 
geostationary  and  Ka-band  satellite 
systems  may  op>erate  on  a  common 
carrier  basis  but  these  systems  are  not 
yet  operational  and  are  still  being 
licensed  and  constructed.  We  are  unable 
to  estimate  at  this  time  the  number  of 
earth  stations  communicating  with  stich 
systems  that  may  operate  on  a  common 
carrier  basis  and,  of  those,  the  number 
that  will  be  licensed  to  small  business 
entities. 

36.  Submarine  Cable  Landing 
Licenses.  Our  proposals  would  aSact  aU 
holders  of  and  future  applicants  for 
cable  landing  licenses,  whether  or  not 
they  operate  their  cables  as  common 
carriers.  We  have  no  way  of  knowing 
how  many  applications  for  cable 
landing  licenses  will  be  filed  in  coming 
years,  but  that  number  will  likely 
increase  if  we  adopt  our  proposal  to 
lower  the  barriers  to  granting  licenses 
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for  cables  to  WTO  Member  countries. 
Since  1992,  there  have  been 
approximately  35  applications  for  cable 
landing  licenses.  The  total  number  of 
licensees  is  difficult  to  determine, 
because  many  licenses  are  jointly  held 
by  several  licensees.  Our  rules  will  also 
permit  more  current  licensees  to  accept 
additional  investment  from  entities  from 
WTO  Member  countries. 

37.  Reporting,  recordkeeping,  and 
other  compliance  requirements.  The 
actions  contained  in  this  Notice  of 
Proposed  Rulemaking  may  affect  large 
and  small  carriers.  We  propose  to 
require  that  U.S.  carriers  whose  foreign 
affiliates  have  market  power  maintain  or 
provide  certain  records  regarding  their 
foreign  affiliates.  Our  proposals  would 
in  most  cases  reduce  the  burdens  that 
are  currently  imposed  on  such  carriers, 
and  we  anticipate  that  the  remaining 
requirements  would  not  impose  a 
significant  economic  burden  on  small 
entities.  A  variety  of  skills  may  be 
required  to  comply  with  the  proposed 
requirements,  but  all  of  the  skills  that 
may  be  required  are  of  the  type  needed 
to  conduct  a  carrier's  normal  course  of 
business.  No  additional  outside 
professional  skills  should  be  required, 
with  the  possible  exception  of  preparing 
an  initial  Section  214  or  cable  landing 
license  application  and  of  preparing  a 
submission  for  our  consideration  under 
§310(bK4),  all  of  which  would  be 
simpliGed  by  our  proposals. 

38.  Section  214  and  the  Cable 
Landing  Ucense  Act.  The  proposed 
revisions  to  our  rules  and  policies 
pursuant  to  Section  214  and  the  Cable 
Landing  License  Act  would  significandy 
reduce  the  burdens  on  international 
common  carriers.  Our  proposal  would 
reduce  the  burden  on  foreign-affiliated 
carriers  seeking  to  enter  the  market  by 
requiring  only  that  they  show  that  their 
foreign  affiliate  is  from  a  country  that  is 
a  Member  of  the  World  Trade 
Organization.  We  believe  this  to  be  a 
minimal  burden  for  most  small  entities 
and  a  significant  reduction  of  burdens 
relative  to  our  current  application 
requirements. 

39.  The  proposed  "basic  dominant 
carrier  safeguards"  would  be  less 
burdensome  to  most  international 
common  carriers  than  our  current 
regulations.  Carriers  would  no  longer  be 
required  to  obtain  approval  before 
adding  or  discontinuing  circuits. 
Instead,  they  would  be  required  only  to 
file  quarterly  notification  of  additions  of 
circuits.  We  propose  to  eliminate  the 
requirement  that  dominant  carriers  file 
their  international  service  tariffs  on  no 
less  than  14  days'  notice.  Instead,  we 
would  allow  those  carriers  to  file  their 
intemationai  service  tariffs  on  one  day's 


notice  and  accord  them  a  presumption 
of  lawfulness.  This  change  would 
reduce  regulatory  burdens  and  increase 
the  ability  of  carriers  to  irmovate  and 
efficiently  respond  to  changes  in 
demand  and  cost.  We  propose  to  retain 
the  requirements  that  carriers  file 
quarterly  traffic  and  revenue  reports  and 
keep  records  of  provisioning  and 
maintenance  of  basic  network  facilities 
and  services  procured  from  the  foreign 
affiliate.  We  anticipate  that  most  of  the 
entities  subject  to  dominant  carrier 
regulation  would  not  be  small  entities, 
but  we  seek  comment  on  that  tentative 
conclusion. 

40.  This  Notice  proposes  to  impose 
supplemental  dominant  carrier 
regulation  on  U.S.  carriers  whose 
foreign  affiliates  do  not  facd  facilities- 
based  competition  for  intemationai 
services  in  the  destination  countries  in 
which  they  have  market  power.  We 
believe  that  additional  regulation  of 
those  carriers  is  necessary  to  ensure  that 
the  foreign  carrier  does  not  discriminate 
in  favor  of  its  U.S.  affiliate.  These 
additional  requirements  may  include 
stricter  structural  separation  between 
the  U.S.  carrier  and  its  foreign  affiliate; 
stricter  limits  on  certain  arrangements 
for  the  sharing  of  information, 
customers,  and  joint  marketing;  prior 
approval  for  addition  of  circuits; 
quarterly  circuit  status  reports;  filing  an 
electronic  summary  of  §  43.51  contracts; 
and  quarterly  provisioning  and 
maintenance  reports.  We  anticipate  that 
few  if  any  small  entities  would  be 
subject  to  supplemental  regulation,  but 
we  seek  comment  on  that  tentative 
conclusion. 

41.  The  Notice  also  seeks  comment  on 
whether,  in  light  of  our  proposal  to 
liberalize  our  rules  on  market  entry,  we 
need  to  impose  as  a  dominant  carrier 
safeguard  some  level  of  structiu'al 
separation  between  the  U.S.  carrier  and 
its  foreign  affiliate. 

42.  We  have  considered  the  impact  on 
small  and  large  entities  in  developing 
these  proposals,  and  we  view  these 
proposed  regulations  as  critical  to 
preventing  anticompetitive  conduct.  We 
also  believe  that  these  safeguards  would 
protect  small  entities  from  entities  that 
are  affiliated  with  large  foreign  carriers 
by  preventing  foreign  affiliates  from 
leveraging  their  market  power  to  the 
disadvantage  of  small,  independent 
entities.  We  seek  comment  on  whether 
we  can  further  reduce  the  burdens  on 
small  entities  and  still  achieve  our  goal 
of  preventing  anticompetitive  behavior 
in  the  U.S.  market. 

43.  Section  310(b)(4).  We  also  propose 
to  reduce  the  burdens  on  common 
carrier  licensees  with  foreign 
investment  from  WTO  Member 


countries.  Section  310(b)(4)  of  the 
Communications  Act  has  always 
required  that  we  make  a  finding  about 
whether  indirect  foreign  investment  in 
excess  of  25  percent  would  serve  the 
public  interest.  Our  proposal  here 
would,  in  many  cases,  greatly  simplify 
the  required  showing  by  licensees  or 
potential  licensees.  An  applicant  that 
could  show  that  its  foreign  investor's 
principal  place  of  business  is  in  a 
country  that  is  a  Member  of  the  WTO 
would  in  most  cases  have  to  make  no 
further  showing.  An  applicant  whose 
foreign  investment  comes  from  a 
country  that  is  not  a  WTO  Member 
would  still  have  to  show  that  it  satisfies 
the  effective  competitive  opportunities 
test,  but  that  burden  would  not  be 
greater  than  that  imposed  by  our  current 
requirements. 

44.  This  Notice  asks  for  comment  on 
whether  we  should  adopt  specific 
criteria  for  denial  of  Title  III  common 
carrier  (and  Section  214)  applications 
that  present  such  an  unusual  danger  of 
anticompetitive  effects  that  they  should 
be  denied  even  though  the  foreign 
investment  is  from  WTO  Member 
countries.  We  also  ask  whether  we  can 
further  reduce  regulatory  burdens  by 
eliminating  our  review  of  increases  in 
foreign  ownership  by  licensees  that 
already  have  more  than  25  percent 
foreign  ownership.  We  also  seek 
comment  on  other  ways  in  which  the 
consideration  of  foreign  investment 
under  §  310(b)(4)  could  be  made  less 
burdensome  for  small  entities. 

45.  Accounting  Rate  Flexibility.  We 
propose  to  reduce  the  burden  on  U.S. 
carriers  that  seek  approval  of  alternative 
settlement  rate  arrangements  with 
foreign  carriers  from  WTO  Member 
countries.  Currently,  a  carrier  seeking 
such  approval  must  file  a  detailed 
petition  for  declaratory  ruling  showing 
that  the  alternative  arrangement  is 
permitted  under  the  criteria  adopted  in 
our  Flexibility  Order,  Regulation  of 
Intemationai  Accounting  Rates,  Docket 
No.  CC  90-337,  Phase  II,  Fourth  Report 
and  Order,  62  FR  5535,  February  6, 
1997)  (Flexibility  Order).  We  propose 
here  to  require  only  that  an  applicant 
show  that  the  foreign  carrier  is  operating 
in  a  country  that  is  a  Member  of  the 
WTO.  An  opposing  party  would  have 
the  burden  of  showing  that  market 
conditions  in  the  country  in  question 
are  not  sufficient  to  prevent  a  carrier 
with  market  power  from  discriminating 
against  U.S.  carriers. 

46.  Federal  rules  that  overlap, 
duplicate,  or  conflict  with  the 
Commission 's  proposal.  None. 

47.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  In 
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developing  the  proposals  contained  in 
this  Notice,  we  have  attempted  to 
minimize  the  burdens  on  all  entities  in 
order  to  allow  maximum  participation 
in  the  U.S.  telecommunications  markets 
while  achieving  our  other  objectives. 
We  seek  comment  on  the  impact  of  our 
proposals  on  small  entities  and  on  any 
possible  alternatives  that  could 
minimize  the  impact  of  our  rules  on 
small  entities.  In  particular,  we  seek 
commeoit  on  alternatives  to  the 
reporting,  recordkeeping,  and  other 
compliance  requirements  discussed 
above.  We  also  seek  specific  comment 
on  the  impact  on  small  entities  of  our 
proposals  to  modify  our  dominant 
carrier  safeguards. 

48.  Comments  are  solicited  Written 
comments  are  requested  on  this  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
Notice  of  Proposed  Rulemaking,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 

§  603(a)  of  the  Regulatory  Flexibility 
Act. 

Initial  Paper-rtorV  Iv eduction  Act  of 
1995  Aj.aiv,is 

49.  This  Notice  of  Proposed 
Rulemaking  contains  either  a  proposed 
or  a  modified  information  collection.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  August  18,  1997. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practiced  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

50.  We  do  not  anticipate  that  the 
proposed  rules  will  have  any  impact  on 
the  paperwork  burden  imposed  under 
the  Commission's  Flexibility  Policy 
established  in  the  Fourth  Report  and 
Order,  CC  Docket  No.  90-337.  Phase  I 


(62  FR  5535,  February  6,  1997);  [OMB 
Control  Nos.  3060-0160  and  3060- 
0764). 

51.  The  rule  changes  proposed  here 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  no  new  or  modified 
requirements  or  burdens  on  the  public. 
Accordingly,  their  implementation  is 
not  subject  to  approval  by  the  Office  of 
Management  and  Budget  under  that  Act. 

OMB  Approval  Number:  3060-0686. 

Titye:  Streamlining  the  International 
Section  214  Authorization  Process  and 
Tariff  Requirements. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  For- 
Profit. 

Number  of  Respondents:  3,238. 

Estimated  Time  Per  Response:  14 
hours. 

Total  Annual  Burden:  23,603  hours. 

Estimated  costs  per  respondent:  $263. 

Needs  and  Uses:  The  information 
collections  are  necessary  largely  to 
determine  the  qualifications  of 
applicants  to  provide  common  carrier 
international  telecommunications 
services,  or  to  construct  emd  operate 
submarine  cables,  including  applicants 
that  are  affiliated  with  foreign  carriers, 
and  to  determine  whether  and  under 
what  conditions  the  authorizations  are 
in  the  public  interest,  convenience,  and 
necessity.  The  information  collections 
are  necessary  for  the  Commission  to 
maintain  effective  oversight  of  U.S. 
carriers  that  are  affiliated  with,  or 
involved  in  certain  co-marketing  or 
similar  arrangements  with,  foreign 
carriers  that  have  market  power.  The 
information  collected  is  necessary  for 
the  Commission  to  ensure  that  rates, 
terms  and  conditions  for  international 
service  are  just  and  reasonable,  as 
required  by  the  Communications  Act  of 
1934. 

52.  The  information  collections  under 
§  310(b)(4)  of  the  Act  are  necessary  to 
determine,  under  that  section,  whether 
a  greater  than  25  percent  indirect 
foreign  ownership  interest  in  a  U.S. 
common  carrier  ratio  licensee  would  be 
inconsistent  with  the  public  interest 

Ordering  Clauses 

53.  Accordingly,  it  is  ordered  that, 
pursuant  to  §§  1,  4(i),  201(b),  214, 
303(r),  307,  309(a),  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151.  154(i),  214, 
303(r),  307,  309(a),  310.  this  notice  of 
proposed  rulemaking  is  hereby  adopted. 

54.  The  Conunission's  decision  also 
included  minor  changes  to  part  63  of  the 
Commission's  rules,  which  are 
published  elsewhere  in  this  issue. 


55.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rulemaking, 
including  the  regulatory  flexibility 
certification,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §§  601  et  seq. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Commimications  Commission. 
William  F.  Caton, 

Acting  Secretary. 
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PB  Docket  No.  96-261,  DA  97-1173] 

International  Settlement  Rates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  request  for 

supplemental  comments. 

SUMMARY:  On  June  4,  1997,  the  Federal 
Communications  Commission  adopted 
an  Order  and  Notice  of  Proposed 
Rulemaking  to  review  its  rules  and 
policies  governing  foreign  participation 
in  the  U.S.  market  for  basic 
telecommunications  services.  (See  Rules 
and  Policies  on  Foreign  Participation  in 
the  U.S.  Telecommunications  Market 
(FCC  97-195,  IB  Docket  No.  97-142) 
published  elsewhere  in  this  issue.)  In 
light  of  that  NPRM,  the  Commission 
released  a  Public  Notice  soliciting 
supplemental  comments  in  another 
ongoing  FCC  proceeding,  International 
Settlement  Rates,  IB  Docket  No.  96-261 
(61  FR  68702,  December  30.  1996).  In 
the  Public  Notice,  the  Commission 
states  that  parties  should  submit 
supplemental  comments  and  reply 
comments  on  only  one  specific 
proposal. 

DATES:  Supplemental  Comments  must 
be  submitteid  on  or  before  Jime  24, 1997, 
and  Supplemental  Reply  Comments 
must  be  submitted  on  or  before  July  2, 
1997. 

ADDRESSES:  All  supplemental  comments 
and  supplemental  reply  conmients 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Communications 
Commission.  Washington  D.C.  20554. 
All  supplemental  comments  and 
supplemental  reply  comments  will  be 
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available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  St.,  N.W.  Washington,  D.C. 
20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  O'Brien.  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-0439. 

SUPPLEMENTARY  INFORMATION: 

International  Bureau  Seeks  Additional 
Comments  in  the  Settlement  Rate 
Benchmarks  Proceeding  (Notice  of 
Proposed  Rulemaking) 

On  June  4, 1997,  the  Commission 
adopted  an  Order  and  Notice  of 
Proposed  Rulemaking  initiating  a 
review  of  its  rules  and  policies 
governing  the  participation  of  foreign 
carriers  into  the  U.S.  market  for  basic 
telecommunications  services.  See  Rules 
and  Policies  on  Foreign  Participation  in 
the  U.S.  Telecommunications  Market,  IB 
Docket  97-142.  Order  and  Notice  of 
Proposed  Rulemaking,  FCC  97-195 
(released  June  4,  1997)  (Foreign 
Participation  Notice).  In  the  Foreign 
Participation  Notice,  the  Commission 
stated  that  it  may  be  necessary  to  apply 
to  U.S.  facilities-based  private  line 
carriers  the  benchmark  settlement  rate 
conditions  that  the  Commission 
proposed  to  apply  to  U.S.  private  line 
resellers  in  International  Settlement 


Rates,  IB  Docket  96-261,  Notice  of 
Proposed  Rulemaking,  FCC  96—484 
(released  December  19,  1996) 
(Benchmarks  proceeding).  In  the 
Foreign  Participation  Notice,  the 
Commission  therefore  proposed 
generally  to  prohibit  a  U.S.  facilities- 
based  private  line  carrier  from 
originating  or  terminating  U.S.  switched 
traffic  over  its  facilities-based  private 
lines  until  all  U.S.  carriers'  settlement 
rates  for  the  country  or  location  at  the 
foreign  end  of  the  private  line  are  within 
the  benchmark  settlement  range  to  be 
established  in  the  Benchmarks 
proceeding. 

In  light  of  this  proposal,  the 
International  Bureau  invites  interested 
parties  to  file  supplemental  comments 
and  supplemental  reply  comments  on 
this  specific  proposal  in  the 
Benchmarks  proceeding.  Parties  should 
limit  their  supplemental  comments  and 
supplemental  replies  to  this  specific 
proposal.  The  Commission  will  decide 
whether  to  adopt  rules  to  implement 
this  and  other  proposed  benchmark 
settlement  rate  conditions  in  the 
Benchmarks  proceeding. 

Piu^uant  to  applicable  procedures  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
supplemental  comments  on  or  before 
June  24, 1997,  and  supplemental  reply 
comments  on  or  before  July  2,  1997.  We 
do  not  anticipate  granting  any 
extensions  of  this  pleading  cycle.  To  Ble 


formally  in  this  proceeding,  you  must 
file  an  original  and  four  copies  of  all 
submissions.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  submission,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  your  submission  to:  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

A  copy  of  each  pleading  should  also 
be  sent  to  Kathryn  O'Brien, 
International  Bureau,  FCC,  Room  845A, 
2000  M  Street,  N.W.,  Washington,  D.C. 
20554,  and  to  the  Commission's 
contractor  for  public  service  records 
duplication:  ITS,  Inc.,  2100  M  Street, 
N.W.,  Suite  140,  Washington.  D.C. 
20037.  Supplemental  comments  will  be 
available  for  inspection  and  copying  in 
the  FCC's  Reference  Center,  Room  239, 
1919  M  Street,  N.W.,  Washington.  D.C. 
20554.  Copies  also  can  be  obtained  from 
ITS  at  (202)  857-3800. 

We  will  treat  this  proceeding  as  non- 
restricted  [i.e.,  permit-but-disclose)  for 
purposes  of  the  Commission's  ex  parte 
rules.  See  generally  47  CFR  1.1200- 
1.1216.  For  further  information 
concerning  this  matter,  please  contact 
Kathryn  O'Brien,  Telecommunications 
Division,  International  Bureau,  at  (202) 
418-0439. 

Federal  Conununications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-15702  Filed  6-16-97;  8.45  am) 
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A  L  PROTECTION 


40  CFR  Parts  261,  268,  271,  and  302 
(EPA530-Z-«7-fFF;  FRL-583»-7] 
RIN  2050-AD59 

Hazardous  vv^s'*-  M^^nagement 
System,  Caroamate  Production, 
Identification  and  Listing  of  Hazardous 

Was?f>   L.qrd  D'sooss'  "^s'^'ctions; 

Ajt^o'  ;a'^---^   -•'  S%Me  -azrj!  Jous 
Was-.- p^oqrar  s   and  CERCLA 
Ha/a^dous  Sur  stance  Designation  and 
Pepc-riD  '^  sv..,  entities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  its 
regulations  to  conform  with  the  federal 
appeals  court  ruling  in  Dithiocarbamate 
Task  Force  v.  EPA,  98  F.3d  1394 
(D.C.Cir.  1996),  that  invalidated,  in  part. 
Agency  regulations  listing  certain 
carbamate  wastes  as  hazardous  wastes 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These  regulations 
pertain  to  hazardous  waste  management 
of  carbamate  industry  wastes  under 
RCRA,  related  rules  affecting  the  list  of 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  and  regulations  issued 
under  state  programs  approved  by  the 
Administrator.  Under  the  court's 
decision,  and  amended  in  today's  rule, 
the  vacated  federal  hazardous  waste 
listings  and  regulatory  requirements 
based  on  those  listings  are  to  be  treated 
as  though  they  have  never  been  in 
effect.  State  regulations,  which  may  be 
more  stringent  than  federal  rules,  were 
not  necessarily  affected  by  the  court's 
ruling. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  May  29. 1997. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  Docket  Identification  Number  is  F- 
97-2CPF-FFFFF. 

The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  To  review  docket 
materials,  it  is  reconunended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  the  docket 
at  no  charge:  additional  copies  are  $0.15 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA  Hotline  between  9:00a.m.-6:00 


p.m.  EST,  toll-free,  at  800-424-9346; 
703-412-9810  from  Government  phones 
or  if  in  the  Washington,  DC  local  calling 
area;  or  800-553-7672  for  the  hearing 
impaired.  For  more  detailed  information 
on  specific  aspects  of  the  rulemaking, 
contact  Caroline  Gerwe  by  calling  703- 
308-3540  or  by  writing,  to  U.S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Hazardous  Waste 
Identification  Division,  401  M  St.,  SW., 
(Mailcode  5304W),  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  available  on  the  Internet.  Please 
follow  these  instructions  to  access  the 
rule  electronically:  From  the  World 
Wide  Web  (WWW),  type  http:// 
wwiv.epa.gov/epaoswer,  then  select 
option  for  Rules  and  Regulations. 

The  official  record  for  this  action  is 
kept  in  a  paper  format.  Accordingly, 
EPA  has  transferred  all  comments 
received  into  paper  form  and  placed 
them  into  the  official  record,  with  all 
the  comments  received  in  writing.  The 
official  record  is  maintained  at  the 
address  in  the  ADDRESSES  section  at  the 
beginning  of  this  document. 

Outline  of  Today's  Rule 

I.  Background 

n.  Amended  Regulations 

in.  SUte  Authority 

rV.  Good  Cause  Exemption  From  Notice-and- 
Comment  Rulemaking  Procedures 

V.  Analysis  Under  E.E.  12866,  Unfunded 
Mandates  Reform  Act  of  1995. 
Regulatory  Flexibility  Act,  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966  and  Paperwori: 
Reduction  Act 

I.  Background 

EPA  lists  wastes  as  hazardous  wastes 
under  section  3001  of  RCRA,  42  U.S.C. 
6921.  Once  a  waste  is  listed  as 
hazardous  it  becomes  subject  to  federal 
requirements  for  persons  who  generate, 
transport,  treat,  store,  or  dispose  of  such 
waste.  Facilities  that  must  meet  the 
hazardous  waste  management 
requirements,  including  the  need  to 
obtain  permits  to  operate,  are  commonly 
referred  to  as  "Subtitle  C"  facilities. 
Subtitle  C  is  Congress'  original  statutory 
designation  for  that  part  of  RCRA  that 
directs  EPA  to  issue  regulations  for 
hazardous  wastes. 

EPA  standards  and  procedural 
regulations  implementing  Subtitle  C  are 
found  generally  at  40  CFR  parts  260 
through  272.  Criteria  and  procedures  for 
identifying  and  listing  hazardous  wastes 
are  found  at  40  CFR  part  261. 

General  standards  for  generators  of 
hazardous  waste  are  foimd  at  40  CFR 
part  262.  General  standards  for 
transporters  of  hazardous  waste  are 
found  at  40  CFR  part  263.  General 


standards  for  owners  and  operators  of 
hazardous  waste  treatment,  storage  and 
disposal  facilities — including  standards 
for  obtaining  permits — are  found  at  40 
CFR  part  264. 

Hazardous  wastes  are  also  subject  to 
land  disposal  restrictions  under  40  CFR 
part  268.  EPA's  authorizations  for  state 
hazardous  waste  programs  are  found  at 
40  CFR  part  272.  The  requirements  for 
obtaining  these  authorizations  are  foimd 
at  40  CFR  part  271. 

In  addition,  hazardous  wastes  having 
the  characteristics  identified  under,  or 
listed  pursuant  to,  RCRA  section  3001 
(except  when  suspended  by  Congress) 
become  hazardous  substances  under 
section  101(14)(C)  of  CERCLA,  42  U.S.C. 
9601(14)(C).  A  reportable  quantity  (RCy 
of  one  pound  for  reporting 
environmental  releases  is  established  for 
each  substance,  as  provided  by  section 
102(b)  of  CERCLA.  42  U.S.C.  9602(b). 
The  one-pound  statutory  RQ  applies 
until  adjusted  by  regtilations. 

On  February  9, 1995,  the  EPA 
published  in  the  Federal  Register  (60 
FR  7824)  a  rule  listing  as  hazardous 
wastes  under  RCRA  various  wastes  from 
four  groups  of  carbamate  compounds — 
carbamates,  carbamoyl  oximes, 
thiocarbamates  and  dithiocarbamates. 
These  compounds,  generally,  are  used 
as  pesticides,  herbicides  and  fungicides 
and  in  the  rubber,  wood  and  textile 
industries.  This  rule  became  effective  on 
August  9,  1995. 

The  rule  added  58  specific  carbamate 
compounds  to  the  list  of  hazardous 
constituents  upon  which  RCRA 
hazardous  waste  listing  determinations 
are  based.  This  list  of  constituents 
appears  at  Appendix  VIII  of  40  CFR  part 
261. 

These  same  58  compounds  were 
added  to  the  list  of  commercial 
chemical  products  that  are  hazardous 
wastes  only  when  they  are  discarded. 
This  list  is  found  at  40  CFR  261.33  and 
is  divided  into  acutely  hazardous  wastes 
("P-wastes")  and  other  toxic  wastes  ("U- 
wastes").  P-wastes  are  listed  in 
subsection  261.33(e)  and  U-wastes  are 
listed  in  subsection  261.33(f).  Eighteen 
of  the  carbamates  were  P-wastes  and  40 
were  U-wastes. 

The  rule,  also,  added  six  hazardous 
wastes  generated  from  the  industrial 
production  of  the  carbamate  chemicals 
to  40  CFR  261.32.  These  are  hazardous 
wastes  from  specific  sources,  or  "K- 
wastes."  The  carbamate  wastes  were 
given  numbers  K156,  K157,  K158,  K159, 
K160,  and  K161.  K159  and  K160 
applied  to  certain  wastes  from 
thiocarbamate  production;  K161  applied 
to  a  waste  stream  frtim  dithiocarbamate 
production;  K156.  K157  and  K158 
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applied  to  various  waste  streams  from 
the  production  of  carbamates,  proper. 

As  part  of  the  listing  rule,  in 
accordance  with  Agency  regulations, 
EPA  also  listed  in  Appendix  VTI  of  40 
CFR  Part  261  the  hazardous  constituents 
upon  which  the  production  waste 
listings  were  based. 

The  February  1995  rule  also 
designated  the  carbamate  wastes  as 
CERCLA  hazardous  substances  and 
added  them  to  the  hazardous  substance 
list  at  40  CFR  302.4  with  statutory  one- 
pound  RQs,  as  required  under  CERCLA 
sections  101(14)(C)  and  102. 

Subsequent  to  the  February  1995 
listing  rule,  EPA  issued  land  disposal 
restriction  (LDR)  regulations  for  the 
carbamate  wastes.  These  were  issued  on 
April  8. 1996  (61  FR  15663),  and 
corrected  June  28, 1996  (61  FR  33683). 
The  prohibition  on  land  disposal  of 


carbamate  wastes  was  effective  July  8, 
1996  and  the  prohibition  on  radioactive 
waste  mixed  with  newly  listed  or 
identified  wastes,  including  soil  and 
debris,  is  effective  April  8,  1998.  In 
addition,  EPA  amended  its  requirements 
for  approval  of  state  hazardous  waste 
programs  by  adding  the  carbamate 
listing  and  LDR  regulations  to  Tables  1 
and  2  of40  CFR  part  271.1.  (See  61  FR 
15659-15660,  April  8,  1996.)  These 
tables  list  the  regulations  that  establish 
the  requirements  and  prohibitions 
applicable  to  state  hazardous  waste 
programs. 

On  November  1, 1996,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  in  Dithiocarbamate 
Task  Force  v.  EPA,  ruled  that  EPA  failed 
to  follow  proper  rulemaking  procedures 
in  making  some  of  the  carbamate  listing 
determinations  and  vacated  them. 

Table  1  .—Vacated  U  Wastes 


Accordingly,  EPA  is  removing  from  the 
Code  of  Federal  Regulations  those 
listings  vacated  by  the  court  and  all 
references  to  those  listings.  EPA  notes 
that  substantial  portions  of  the  decisions 
made  in  the  carbamate  listing  rule 
remain  in  effect  and  are  not  changed  by 
the  court's  ruling. 

The  court  vacated  24  U  wastes,  one  K- 
waste  (K160),  and  three  of  the  K- wastes 
(K156,  K157  and  K158)  only  to  the 
extent  they  apply  to  the  chemical,  3- 
iodo-2-propynyl  n-butylcarbamate 
(IPBC).  Twenty-three  of  the  vacated  U 
wastes  consisted  of  all  the 
dithiocarbamates  and  thiocarbamates. 
The  other  vacated  U  waste  was  IPBC,  a 
carbamate. 

n.  Amended  Regulations 

Table  1  lists  the  24  vacated  U  wastes 
that  are  removed  from  40  CFR  261.33(f). 


Hazardous 
waste  No. 


Common  name 


Chemical  abstracts  name 


Chemical 

abstracts 

No. 


U277 
U365 
U366 
U375 
U376 

U377 
U378 

U379 
U381 
U382 
U383 
U384 
U385 
U386 
U390 
U391 
U392 
U393 
U396 
U400 

U401 
U402 
U403 
U407 


SuMallate 

Molinate  

Dazomet 

3-lodo-2-propyny1  n-butylcarbamate  ... 
Selenium  tetrakis(dimethyl- 

dithiocartjamate). 
Potassium  rvmethyl-dittilocarbamate 
Potassium  n-tiydroxymettiyl  -n-mettv 

yklittiiocarbamate. 

Sodium  dibutyl-dittiiocarbamate  

Sodium  diethyl-dithiocartiamate  

Sodium  dimethyl-dithiocart>amate  

Potassium  dimethyl-dithiocafbamate  .. 

Metam  Sodium „ 

Vemolate 

Cycloate „ „ 

EPTC  

Butylate  

Copper  dimethyl-dittiiocartjamate 

Ferbaw 

Bis(penta-mettiylene)  -Ihiuram 

tetrasulfide. 

Tetramethytthiuram  monosulfide  

Tetrabutytthiuram  disulfide 

Disulfiram  

Ethyl  Ziram 


CarbanKxJithioic  acid,  diethyl-,  2-chloro-2-propenyl  ester  

1H-A2epine-1-cartx)thioic  acid,  hexahydro-,  S-ethyl  ester  

2H-1 ,3,5-thiadiazine-2-thione,  letrahydro-3,5-dimett»y*- . „ 

Carbamic  acid,  butyl-,  3-iodo-2-propynyl  ester  

Carbamodithiotc  acid,   dimethyl-,   tetraanhydro-sulfide  with  orttK>thio-seie- 
nious  acKJ. 

Garbamodithioic  acid,  methyl-,  monopotassium  salt  

Cart>amodithioic  acid,  (hydroxymethyt)methyl-,  rrxxwpotassium  salt 


Cart)amodithioic  acid 
Carbamodithtoic  acid 
Cart)anKXlfthioic  acid 
Cart)amodithioic  acid 
Carbamodrthioic  acid 


dilMJtyl,  sodium  salt „ 

diethyl-,  sodium  salt  . 

dimethyl-,  sodium  salt  

dimethyl-,  potassium  salt 

methyl-,  monosodium  salt  

Cart>amothioic  acid,  dlpropyl-,S-propyl  ester 

Carbamothioic  acid,  cydohexylethyl-,  S-ettiyl  ester  

Cartjamothioic  acid,  dipropyl-,  S-ethyl  ester  

Cart)amothio(C  acid,  butylethyl-,  S-propyl  ester 

Cart)amothioic  acid,  tits(2-methylpropyl)-,  S-ethyl  ester 

Copper,  bis(dimethylcart>amo-dithioato-S,S') 

Iron,  tris(dimethylcart)amo-dlthioato-S,S')- 

Piperidine,  1,1'-(letrathio-dicarbonothioyl)-bis- 


Bis(dimethylthiocart)amoyl)  sulfide 

Thioperoxydicartx)nic  diamide,  tetratxityl-  ... 

Thioperoxydicartx)nic  diamide,  tetraethyl 

Zinc,  bis(diethylcart»amo-drthioato-S.S')-  


95-06-7 

2212-67-1 

533-74-4 

55406-5S-6 

144-34-3 

137-41-7 
51026-28-9 

136-30-1 

148-18-6 

128-04-1 

128-03-0 

137-42-8 

1929-77-7 

1134-23-2 

750  04  4 

1114-71-2 

2008-41-5 

137-29-1 

14484-64-1 

120-54-7 

97-74-6 

1634-02-2 

97-77-8 

14324-55-1 


In  40  CFR  261.31,  the  following  K- 
waste  listing  is  deleted: 

>ri  60:  Solids  (including  filter  wastes, 
separation  solids,  and  spent  catalysts)  from 
the  production  of  thiocarbamates  and  solids 
from  the  treatment  of  thiocarbamate  wastes. 

In  addition,  the  hazardous  waste 
listings  for  K156,  K157,  and  K158  are 
amended.  Originally,  they  read  as 
follows: 

KJ56:  Organic  waste  (including  heavy 
ends,  still  bottoms,  light  ends,  spent  solvenU, 


filtrates,  and  decantates)  from  the  production 
of  carbamates  and  carbamoyl  oximes. 

K157:  Wastewaters  (including  scrubber 
waters,  condenser  waters,  washwaters,  and 
separation  waters)  &t)m  the  production  of 
cartiamates  and  carbamoyl  oximes. 

K158:  Bag  house  dusts  and  filter/separation 
solids  from  the  production  of  carbamates  and 
caifoamoyl  oximes. 

EPA  is  modifying  each  of  these  three 
listing  descriptions  to  include  the 
following  limitation:  (This  listing  does 
not  apply  to  wastes  generated  from  the 


manufactiu^  of  3-iodo-2-propynyl  n- 
buty  Icarbamate. ) 

EPA  is  not  deleting  any  constituents 
in  the  Appendix  VUI  hazardous 
constituent  list  of  40  CFR  part  261,  since 
the  Dithiocarbamate  Task  Force  ruling 
did  not  affect  those  listings.  The  Agency 
is,  however,  deleting  any  mention  of  the 
associated  vacated  hazardous  waste 
codes  in  Appendix  VK.  While  the 
regulations  for  waste  management  at  40 
CFR  parts  262  through  264  are  not 
affected  by  the  court's  ruling,  it  is  clear 
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that  they  are  not  applicable  to  any  of  the 
vacated  hazardous  waste  listings  (unless 
those  wastes  exhibit  a  hazardous  waste 
characteristic  described  under  40  CFR 
261.20  to  261.24).  However,  to  the 
extent  that  the  wastes  described  in  the 
vacated  listings  were  included  in  federal 
permits  before  the  ruUng,  appropriate 
action  may  need  to  be  taken  by 
permittees  and  permitting  authorities  to 
amend  the  permits.  Any  need  to  revise 
state  permits  will  depend  on  state  law. 
Since  state  law  may  be  more  stringent 
than  federal  law  (sec  RCRA  section 
3009)  there  may  be  circumstances  in 
which  carbamate  listings  would  be 
required  to  remain  in  the  permits. 

The  land  disposal  restriction  (LDR) 
regulations  for  hazardous  wastes  are 
amended  to  remove  the  U  and  K  wastes 
vacated  by  the  court.  Specifically  the 
Agency  is  amending  40  CFR  268.39  to 
remove  LDRs  for  K160.  U277.  U365. 
U366.  U375,  U376.  U377,  U378,  U379, 
U381,  U382,  U383,  U384,  U385,  U386. 
U390.  U391,  U392,  U393,  U396,  U400, 
U401.  U402,  U403,  and  U407. 

In  addition,  the  description  of  the 
K156.  K157  and  K158  wastes  in  40  CFR 
268.40  are  amended  to  reflect  the  fact 
that  they  do  not  apply  to  wastes  from 
production  of  IPBC. 

In  a  recent  action  to  correct  tables 
applicable  to  the  LDR  regulations  (62  FR 
7501,  February  19, 1997),  the  Agency 
removed  the  vacated  carbamate 
hazardous  waste  codes  from  the  list  of 
treatment  standards  contained  in 
section  268.40  and  removed  Cycloate 
and  IPBC  from  the  Universal  Treatment 
Standards  (UTS)  table  in  40  CFR  268.48. 
The  hazardous  waste  listings  based  on 
these  two  constituents  were  vacated  by 
the  Dithiocarbamate  Task  Force  ruling 
and  these  constituents  have  not  been 
cited  as  the  basis  for  listing  any  other 
hazardous  waste  in  Appendix  VD  of  part 
261.  EPA  notes  these  constituents  are 
still  listed  in  Appendix  VIII  of  40  CFR 
part  261  as  hazardous  constituents  upon 
which  EPA  may  base  listings. 

All  other  constituents  on  the 
Universal  Treatment  Standards  table  are 
being  retained.  This  is  because  they 
remain  the  basis  for  listed  hazardous 
wastes  that  have  not  been  affected  by 
the  Dithiocarbamate  Task  Force  ruling. 
Accordingly,  the  UTS  standards  for  the 
following  constituents  which  are  part  of 
the  basis  for  K159  are  retained:  Butylate, 
EPTC,  Molinate,  Pebulate,  and 
Vemolate.  Also  retained  is 
Dithiocarbamates  (total).  The 
determination  of  total  dithiocarbamates 
is  part  of  the  basis  for  listing  of  K161 , 
which  was  not  invalidated  by  the  court 
ruling. 

Today's  final  rule  also  removes  the 
vacated  U  and  K  wastes  from  CERCLA 


designation  as  hazardous  substances. 
Accordingly,  all  these  wastes  are 
removed  from  the  list  of  CERCLA 
hazardous  substances  at  40  CFR  302.4. 

m.  state  Authority 

The  tables  in  40  CFR  271.1  are 
amended  to  reflect  the  issuance  of  this 
notice  so  that  States  will  understand 
they  are  not  required  by  the  federal 
Resource  Conservation  and  Recovery 
Act  to  adopt  the  hazardous  waste 
listings  vacated  by  the  Dithiocarbamate 
Task  Force  ruling.  Since  today's  rule 
does  not  establish  any  new  regulation, 
no  additional  requirements  or 
obligations  are  imposed  on  the  States  by 
its  promulgation.  RCRA  section  3009 
provides  that  States  may  not  issue 
regulations  less  stringent  than  those 
authorized  under  Subtitle  C  of  RCRA. 
However,  section  3009  of  RCRA  also 
provides  that  States  may  impose  more 
stringent  requirements  than  those 
regulations  promulgated  by  EPA  under 
Subtitle  C.  "Thus,  regulations  vacated  by 
the  Dithiocarbamate  Task  Force  ruling 
may  be  permissible  under  state  law. 

IV.  Good  Cause  Exemption  From 
Notice-and-Comment  Rulemaking 
Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule.  5 
U.S.C.  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 
comment  are  unnecessary.  5  U.S.C. 
553(b)(3)(B). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  the  amending  of  these 
carbamate  regulations  is  unnecessary. 
These  regulations  are  no  longer  legally 
in  effect  by  order  of  the  federal  appeals 
court.  Thus,  amending  them  has  no 
legal  impact  and  only  states  the  ciurent 
legal  status  of  the  rules. 

For  the  same  reasons,  EPA  believes 
there  is  good  cause  for  making  the 
amending  of  these  regulations 
immediately  effective.  See  5  U.S.C. 
553(d). 

V.  Analyses  Under  E.0. 12866, 
Unfunded  Mandates  Reform  Act  of 
1995,  Regulatory  Flexibility  Act,  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  and  Paperwork 
Reduction  Act 

The  amending  of  the  carbamate 
regulations  only  reflects  their  ciurent 
legal  status  and  has  no  regulatory 
impact,  therefore,  this  action  is  not  a 
"significant"  regulatory  action  by  E.O. 
12866.  This  action  is  not  a  significant 
regulatory  action  and  is  therefore  not 


subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  fuinual  costs 
of  SlOO  million  or  more,  will  not 
significantly  or  uniquely  affect  small 
governments,  and  is  not  a  significant 
federal  intergovernmental  mandate.  The 
Agency  thus  has  no  obligations  under 
sections  202,  203,  204  and  205  of  the 
Unfunded  Mandates  Reform  Act. 
Moreover,  since  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  sections  603  or  604  of  the 
Regulatory  Flexibility  Act. 

Under  5  U.S.C.  801(a)(1)(A),  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Lastly,  the  removal  of  these 
regulations  from  the  Code  of  Federal 
Regulations  does  not  affect  requirements 
under  the  Paperwork  Reduction  Act 
since  they  are  no  longer  legally  in  effect. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
materials.  Hazardous  waste,  Recycling, 
Reporting  and  recorkeeping 
requirements. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indians — lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Environmental  protection,  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-to-Know  Act.  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations, 
Natural  resources,  Reporting  and 
recordkeeping  requirements,  Superfund, 
Water  pollution  control.  Water  supply. 


UMI 
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Dated:  May  29,  1997. 

Tini'ith*   r  leisLs,  Jr., 

Acting  Assistant  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  amend  chapter  I  of  title  40  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  261— iDENTiFlCATiON  AND 
..iSTiNG  OP  HAZARDOUS  WAS^fc 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922,  and  6938. 


2.  Section  261.32  is  amended  in  the 
table  under  "Organic  Chemicals"  by 
removing  the  entry  for  K160,  and 
revising  the  entries  for  K156,  K157,  and 
K158  to  read  as  follows: 

§261.32    Hazardous  wasts from  specHle 


Industry  and 

EPAhatard- 

ous  waste  No. 


Hazardous  waste 


Hazard 
code 


Organic  I 
chemicais: 


'It 

,il 


KMf 


Organic  waste  (including  heavy  ends,  still  twttoms,  light  erxls,  spent  solvents,  filtrates,  and  decantates)  from  tt>e 
production  of  carbamates  and  cart>amoyl  oximes.  (This  listing  does  not  apply  to  wastes  generated  from  the  marv 
ufacture  of  3-iodo-2-propynyl  n-t)utylcarbamate.). 

Wastewaters  (including  scrutiber  waters,  condenser  waters,  washwaters,  and  separation  waters)  from  the  produc- 
tion of  cart>amates  arxJ  carttamoyi  oximes.  (This  listing  does  not  apply  to  wastes  ger>erated  from  the  mamifacture 
of  3-iodo-2-propynyl  n-txrtylcafbamate.). 

Bag  house  dusts  and  filter/separation  solids  from  the  production  of  cart>amates  and  cart>amoy1  oximes.  fThis  lisbng 
does  not  apply  to  wastes  generated  from  the  manufacture  of  3-iodo-2-propynyt  n-t>utyicart>an»te.). 


(T) 


(T) 


(T) 


S2tl^     ^Amenoed] 

3.  Section  261.33(f)  is  amended  in  the 
table  by  removing  in  their  entirety  the 
following  entries: 
H-Azepine-l-carbothioic  acid, 

hexahydro-,  S-ethyl  ester,  (U365) 
Bis(dimethylthiocart>amoyl)  sulfide, 

(U401) 
Bis  (pentamethylene)thiuram 

tetrasulfide,  (U400) 
Butvlate,  (U392) 
Cainamic  acid,  butyl-,3-iodo-2-propynyl 

ester,  (U375) 
Carbamodithioic  acid,  dibutyl,  sodium 

salt.  (U379) 
Carbamodithioic  acid,  diethyl-.  2- 

chloro-2-propenyl  ester,  (U277) 
Carbamoditnioic  acid,  diethyl-,  sodium 

salt,  (U381) 
Caifaamodithioic  acid,  dimethyl-, 

potassium  salt,  (U383) 
Carbemodithioic  acid,  dimethyl-. 

sodium  salt.  (U382) 
Carbamodithioic  acid,  dimethyl-, 

tetra<in  n  v  irosulfide  with 

orthc  tr  u:>p!emous  acid,  (U376) 
Carban.ifiith;  lie  acid,  (hydroxymethyl) 

meth\.    Hi    ;   potassium  salt,  (U378) 
Carbaii.i  .1 1  r;  i n : ^  acid,  methyl-. 

monosi.drum  salt,  (U384) 
Carbamudithioic  acid,  methyl,- 

monopotassium  salt,  (U3  77) 
Carbamothioic  acid,  bis(2- 

methylpropyl)-,  S-ethyl  ester.  (U392) 


Carbamothioic  acid,  butylethyl-.S- 

propyl  ester,  (U391) 
Carbamothioic  acid,  cyclohexylethyl-,  S- 

ethyl  ester,  (U386} 
Carbamothioic  acid,  dipropyl-,  S-ethyl 

ester,  (U390) 
Carbamothioic  add.  dipropyl-,  S-propyl 

ester,  (U385) 
Copper,  bis(dimethylcaibamodithioato- 

S,S')-,  (U393) 
Copper  dunethyldithiocarbamate.(U393) 
Cycloate.  (U386) 
Dazomet,  (U366) 
Disulfiram,  (U403) 
EPTC,  (U390) 
Ethyl  Ziram.  (U407) 
Ferbam,  (U396) 
3-Iodo-2-propynyl  n-butylcarbamate. 

(U375) 
Iron,  tris(dimethylcarbamodithioato- 

S,S')-,  (U396) 
Metam  Sodiimi,  (U384) 
Molinate,  (U365)  . 
Pebulate,  (U391) 
Piperidine,  1,1'- 

(tetrathiodicarbonothioyl)-bis-,  {U400) 
Potassium  dimethyldithiocartnmate, 

(U383) 
Potassium  n-hydroxymethyl-n- 

methyldi-thiocarbamate,  (U378) 
Potassiima  n-methyldithiocarbamate, 

(U377) 


Selenium, 

tetrakis(dimethyldithiocarbamate), 

(U376) 
Sodiiun  dibutyldithiocarbamate,  (U379) 
Sodium  diethyldithiocarbamate.  (U381) 
Sodium  dimethyldithiocarbamate. 

(U382) 
Sulfallate,  (U277) 

Tetrabutylthiuram  disulfide,  (U402) 
Tetramethylthiuram  monosulfide, 

(U401) 
2H-1 ,3.5-Tthiadiazine-2-thione, 

tetnhydn>-3,5-dimethyl-,  (U366) 
Thioperoxydicarbonic  diamide, 

tetrabutyl,  (U402) 
Thioperoxydicarbonic  diamide, 

tetraethyl,  (U403) 
Vemolate,  (U385) 
Zinc.  bis(diethylcarbamodithioato- 

.9  .<;-i-  rrunri 

AfifxnQLx  ii.  ic  .•^3rt261    [Amertded] 

4.  App>endix  VII  to  Part  261  is 

amended  by  removing  the  entire  entry 
for  EPA  hazardous  waste  number  K160. 

5.  Appendix  Vm  to  Part  261  is 
amended  by  removing  entries 
"Potassium  hyroxymethyl-n-methyl- 
dithiocarbamate"  and 
"Tetrabutylthiiuam  monosulfide".  and 
by  revising  and  adding  in  appropriate 
alphabetical  order  the  following  entries 
to  read  as  follows: 
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Appendix  VIII  to  Part  261— Hazardous  Constituents 


Common  name 


Chemical  abstracts  name 


Bis(pentamethylene)-thiuram 
tetrasulfide. 


Piperidine,  1 ,1'-(tetrathiodicart)onothloyl)-bis- 


Chemical 

abstracts 

No. 


Hazardous 
waste  No. 


120-54-7 


UMI 


Butylate Carbamothiolc  acid,  bis(2-methylpropyl)-,  S-ethyl  ester 2008-41-5 

•  ••••• 

Copper  dimethyldithiocartjamate Copper.  bis(dimethylcart)amodithioato-S,S')- 137-29-1 

•  ••••• 

Cycloate Cartamothioic  acid,  cyclohexylethyl-,  S-ethyl  ester  1134-23-2 


Dazomet  2H-1 ,3,5-thiadiazine-2-thione,  tetrahydro-3,5-dimethyl 


533-74-4 


Disulfiram Thioperoxydicarbonic  diamide,  tetraethyl 


97-77-6 


EPTC  Carbamothioic  acid,  dipropyl-,  S-ethyl  ester 


759-94-4 


Ethyl  Ziram  Zinc,  bis(diethylcarbamodithioato-S,S')- 14324-55-1 

•  ••••• 

Ferbam Iron,  tris(dimethylcarbamodithioato-S,S> 14484-64-1 

•  ••••• 

3-lodo-2-propynyt  n-butylcarbamate  ..    Carbamic  acid,  butyl-,  3-«odo-2-propynyl  ester 5540&-53-6 

•  ••••• 

Metam  Sodium  Carbamodithioic  acid,  methyl,  monosodium  salt  137-42-8 

•  .  •  •  •  •  • 

Molinate  1H-Azepine-1-carbothioic  acid,  hexahydro-,  S-ethyl  ester  2212-67-1 


Pebulate 


Carbamothioic  acid,  butytethyl-,  S-propyl  ester  1114-71-2 


Potassium  dimethyldithiocarbamate  ...    Carbamodithioic  acid,  dimethyl,  potassium  salt 128-03-0 

Potassium  n-hydroxymethyJ-rvmethyl-    Carbamodithioic  acid,  (hydroxymethyl)methyl-,  monopotassium  salt 51026-28-9 

dithiocartiamate. 
Potassium  n-methyldithiocart)amate  ..    Carbamodithioic  acid,  methyl-monopotassium  salt 137-41-7 

•                               •  •                               •                               •                               ^ 

Selenium,                 tetraKis(dimethyl-  Cart>anrKx1ithioic  acid,  dimethyl-,  tetraanhydrosulfide  with  orthothioselenious        144-34-3 

dithiocarbamate).  acid. 


Sodium  dibutyldrthiocart»amate  Carbamodithioic  acid,  dibutyl,  sodium  salt 

Sodium  diethyldithiocart)amate  Cart}amodlthloic  acid,  diethyl-,  sodium  salt  ... 

Sodium  dtmethyldithiocart)amate  Cart)amodithioic  acid,  dimethyl-,  sodium  salt 


136-30-1 
148-18-5 
128-04-1 


Sulfallate Carbamodithioic  add,  diethyl-,  2-chloro-2-propenyl  ester 


95-06-7 


Tetrabutylthiuram  disulfide 


Thioperoxydicarbonic  diamide,  tetrabutyl 1634-02-2 


Tetramethylthiuram  monosulfide  Bis(dimethytthiocart)amoyl)  sulfide 


97-74-5 


Vernolate  Carbamothioic  acid,  dipropy(-,S-propyl  ester 1929-77-7 


'(1»> 
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6.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
and  6924. 

7.  Section  268.39  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  268.39  A  ,is  ►  .pecific  prohibitions- 
spent  aluminum  potliners;  reactive;  and 
carbamate  wastes. 

(a)  On  July  8, 1996,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K156-K159, 
and  K161;  and  in  40  CFR  261.33  as  EPA 
Hazardous  Waste  numbers  Pi 2 7,  Pi 28 
P185. P188-P192,  P194,  P196-P199. 
P201-P205.  U271,  U276-U280,  U364, 
U367,  U372.  U373.  U387,  U389,  U394. 
U395,  U404.  and  U409-U411  are 
prohibited  from  land  disposal.  In 


addition,  soil  and  debris  contammaled 
with  these  wastes  are  prohibited  from 
land  disposal. 

*        *        »        »        • 

(d)  On  April  8,  1998,  radioactive 
wastes  mixed  with  K088,  K156-K159. 
K161.  P127,  P128,  P185,  P188-P192. 
P194,  P196-P199,  P201-P205,  U271. 
U278-U280,  U364,  U367,  U372,  U373. 
U387,  U389,  U394.  U395.  U404,  and 
U409-U411  are  prohibited  from  land 
disposal.  In  addition,  soil  and  debris 
contaminated  with  these  radioactive 
mixed  wastes  are  prohibited  from  land 
disposal. 


§268.40    [Amended] 

8.  In  §  268.40,  the  table  is  amended.in 
the  entries  for  K156,  K157,  and  K158  by 
adding  the  language  "(This  listing  does 
not  apply  to  wastes  generated  from  the 
manufacture  of  3-iodo-2-propynyl  n- 


butylcarbamate.)"  at  the  end  of  the 
existing-text  in  the  second  colimin. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

9.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912(a),  and 
6926. 

10.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Ri^jister,  and 
by  adding  the  following  entry  to  Table 

2  in  chronological  order  by  date  of 
publication  in  the  Federal  Register  to 
read  as  follows: 

§271.1    Purpose  and  scope. 

*         »         •         •         * 


TABLE  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


finsei 


date  of  pubiicationi  Vacated  Carbamate  wastes  pnsert  Federal  Regis  er  page  numbers.) 


August  9.  1995. 


TABLE  2.— Self-Implementing  Provisions  of  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference 


July  8,  1996 

i|. 

April  8,  1998 


Prohibition  on  land  disposal  of  cart>a- 
mate  wastes  (Vacated  wastes). 


3004(m) 


Prohibition  on  disposal  of  radioactive    3304(g)(4)(c)  and  3004(m) 
waste  mixed  with  newly  listed  or 
identified  wastes,  including  soil  and 
debris        (Vacated        cartjamate 
wastes). 


finsert  FR  publication  date,  insert  FR 
page  numt>ers  ] 

•  • 

[insert  FR  publication  date,  insert  FR 
page  numtiers] 


w 


PART  302— DESIGNATION, 

RE    OF.  ^  ABLE  QUANTITIES.  AND 

NOTIFICATION 

11.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602,  9603,  and  9604; 
33  U.S.C.  1321  and  1361. 

§302.4    [Amended] 

12.  Table  302.4  in  §  302.4  is  amended 
by  removing  the  entries  for  "iH- 
Azepine-l-carbothioic  acid,  hexahydro-, 
S-ethyl  ester  (Molinate)", 
"Bis(dimethylthiocarbamoyl)  sulfide 
(Tetramethylthiuram  monosulfide)", 
"Carbamic  acid,  butyl-.  3-iodo-2- 


propynyl  ester  (3-iodo-2-propynyl  n- 
butylcarbamate)",  "Carbamodithioic 
acid,  dibutyl,  sodium  salt  (Sodium 
dibutyldithiocarbamate)" , 
"Carbamodithioic  acid,  diethyl-,  2- 
chloro-2-propenyl  esfer  (Sulfallate)", 
"Carbamodithioic  acid,  diethyl-,  sodium 
salt  (Sodium  diethyldithiocarbamate)". 
"Carbamodithioic  acid,  dimethyl, 
potassium  salt  (Potassium 
dimethy  Idithiocarbamate) ' ' , 
"Carbamodithioic  acid,  dimethyl-, 
sodium  salt  (Sodium 
dimethy  Idithiocarbamate) ' ' , 
"Carbamodithioic  acid,  dimethyl-, 
tetraanhydrosulfide  with 
orthothioselenious  acid  (Selenium, 
tetrakis  (dimethyldithiocarbamate))". 


"Carbamodithioic  acid, 
(hydroxymethyl)methyl-, 
monopotassium  salt  (Potassium  n- 
hydroxymethyl-n- 
methyldithiocarbamate)", 
"Carbamodithioic  acid,  methyl,- 
monopotassium  salt  (Potassium  n- 
methyldithiocarbamate}", 
"Carbamodithioic  acid,  methyl-, 
monosodium  salt  (Metam  Sodium)", 
"Carbamothioic  acid,  bis(2- 
methylpropyl)-,  S-ethyl  ester 
(Butylate)",  "Carbamothioic  acid, 
butylethyl-,  S-propyl  ester  (Pebulate)", 
"Carbamothioic  acid,  cyclohexylethyl-, 
S-ethyl  ester  (Cycloate)", 
"Carbamothioic  acid,  dipropyl-,  S-ethyl 
ester  (EPTC)",  "Carbamothioic  acid. 


Hi- 
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dipropyl-.  S-propyl  ester  (Vemolate)".  tetrasulfide)".  "2H-1.3.5-Thiadiazine-2-         13.  Table  Suz,*  m  3 ^u^.-*  also  is 

"Copper.  bis(diinethylcarbamodithioato-  thione.  tetrahydro-3.5-dimethyl-  amended  by  revising  the  following 

S  S'WCoooer  (Dazomet)",  "Thioperoxydicarbonic  entries,  (applicable  footnotes  have  been 

dimethyldithiocarbamateV.  "Iron.  diamide.  tetrabutyl  (Tetrabutylthiuram  republished  without  change),  to  read  as 

tris(dimethylcarbaniodithioato-S,S')-  disulfide)",  "Thioperoxydicarbonic  follows. 

(Ferbam)",  "Piperidine,  1.1'-  diamide.  tetraethyl  (Disulfiram)".  "Zinc.  ^^XtZ-A    Designation  of  hazardous 

(tetrathiodicarbonothioyl)-bis-  bis(diethylcarbamodithioato-S.S')-(Ethyl  substances. 

(Bis(pentamenthylene)  thiuram  Ziram)".  and  "K160".  ,        «        .        »        • 

Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

[NOTE:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table) 


Hazardous  substarx^e 


Statutory 


Final  RQ 


CASRN 


Regulatory 
synonyms 


RQ 


Ckxjet 


RCRA 

waste 

number 


Category 


Pounds 
(Kg) 


K156  

Organic  waste  (including  heavy  ends,  still 
tx)t1oms.  light  ends,  spent  solvents,  fil- 
trates, and  decantates)  from  the  pro- 
duction of  carbamates  arxl  carbamoyl 
oximes.  CThis  listing  does  not  apply  to 
wastes  generated  from  the  manufac- 
ture of  3-iodo-2-propynyl  n- 
butyicart>amate.) 

K157  

Wastewaters  (including  scrubber  waters, 
corxlenser  waters,  washwaters,  and 
separation  waters)  from  the  production 
of  carttamates  arxj  carbamoyl  oximes. 
(This  listing  does  not  apply  to  wastes 
generated  from  the  manufacture  of  3- 
iodo-2-propynyl  n-butyicartamate.) 

K158  

Bag  house  dusts  and  fitter/separation 
solids  from  the  production  of 
cart>amates  and  carbamoyl  oximes. 
(This  listing  does  not  apply  to  wastes 
gefwrated  from  the  manufacture  of  3- 
iodo-2-propynyl  n-txjtyicart}amate.) 


4    K156 


4    K157 


4    K158 


t  Indicates  the  statutory  source  as  defined  by  1, 2,  3,  and  4  below. 

•  •••••• 

*  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  section  3001. 
•'  Indicates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 

##The  Agency  may  ac^ust  the  statutory  RQ  for  this  hazardous  substance  in  a  future  mlemaking;  untH  then  the  statutory  RQ  applies. 

•  •••••• 

*tc-=N^duAto§302.4    [Amendwl]  CAS  Registry  Numbers:  95067, 97745.  2212671.14324551,14484641, 

1,   rvppendix  A  to  §  302.4-Sequential  97778,  120547. 128030.  128041.  136301.  51026289.  and  55406536. 

CAS  Registry  Number  List  of  CERCLA  137291. 137417, 137428, 144343,  (FR  Doc.  97-15409  FUed  8-16-97;  8:45  am] 

Hazardous  Substances  is  amended  by  148185.  533744.  759944. 1114712,  biluno  cooc  a6a»-s»-p 

removing  the  entries  for  the  following  1134232, 1634022, 1929777,  2008415. 
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Presidential  Document 


s> 


Proclamation  7010  of  June  12,  1997 
Father's  Day,  1997 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Raising  a  child  is  a  sacred  mission,  and  the  man  who  welcomes  this  mission 
and  embraces  the  obligations  of  fatherhood  is  someone  who  truly  deserves 
our  recognition  and  gratitude.  On  Father's  Day,  we  honor  all  the  men  across 
our  country  who  have  affirmed  the  importance  of  parenthood  by  willingly 
assuming  its  important  responsibilities. 

The  tight  grasp  of  a  newborn  baby's  tiny  hand  curled  around  his  or  her 
father's  finger  only  hints  at  the  strength  of  the  bond  that  will  grow  in 
all  the  seasons  of  life  between  father  and  child.  Caring  fathers  are  not 
content  to  merely  safeguard  their  children's  physical  well-being,  but  also 
seek  to  foster  their  spiritual  and  moral  growth,  and  pass  on  their  most 
cherished  values.  Mentor,  teacher,  coach,  friend,  and  hero,  a  father  gives 
his  son  or  daughter  all  that  his  mind,  his  hands,  and  his  heart  can  provide. 
No  work  is  too  hard,  no  sacrifice  is  too  great  if  doing  so  will  strengthen, 
protect,  nurture,  and  instill  joy  in  his  child. 

Fathers  teach  their  children  to  take  pride  in  themselves  and  their  work, 
to  assume  responsibility  for  their  lives  and  character,  and  to  understand 
the  rewards  of  sharing  vrith  others.  Most  important,  fathers— whether  biologi- 
cal, adoptive,  or  foster— offer  the  strong,  steady  current  of  love  that  sustains 
their  sons  and  daughters  through  the  good  times  and  bad  times  that  all 
of  us  face. 

Our  Nation  is  blessed  that  so  many  Americans  cherish  the  role  of  fatherhood 
in  our  families,  for  fathers  add  a  crucial  stability  and  strength  to  our  lives. 
On  Father's  Day,  let  us  honor  and  give  thanks  to  these  men  who  share 
with  their  children  not  only  the  precious  gifts  of  life  and  love,  but  also 
their  time,  attention,  and  the  kind  of  caring  concern  that  lasts  a  lifetime. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972  (36  U.S.C.  142a).  do  hereby  proclaim  Sunday,  June  15. 
1997,  as  Father's  Day.  I  invite  the  States,  communities,  and  citizens  of 
the  United  States  to  observe  this  day  with  appropriate  ceremonies  and 
activities  that  demonstrate  our  deep  respect  And  abiding  affection  for  our 
fathers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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Executive  Order  13050  of  June  13,  1997 
President's  Advisory  Board  on  Race 


By  the  authority  vested  in  me  as  President  by  the  ConsUtution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.).  and  in  order  to  establish  a  Presrtienfs 
Advisory  Board  on  Race,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  established  the  President's  Advisory 
Board  on  Race.  The  Advisory  Board  shall  comprise  7  members  from  outside 
the  Federal  Government  to  be  appointed  by  the  President.  Members  shall 
each  have  substantial  experience  and  expertise  in  the  areas  to  be  considered 
by  the  Advisory  Board.  Members  shall  be  representative  of  the  diverse 
perspectives  in  the  areas  to  be  considered  by  the  Advisory  Board. 

(b)  The  President  shall  designate  a  Chairperson  from  among  the  members 
of  the  Advisory  Board. 

Sec.  2.  Functions,  (a)  The  Advisory  Board  shall  advise  the  President  on 
matters  involving  race  and  racial  reconciliation,  including  ways  in  which 
the  President  can: 

(1)  Promote  a  constructive  national  dialogue  to  confit)nt  and  work  through 
challenging  issues  that  surround  race; 

(2)  Increase  the  Nation's  understanding  of  our  recent  history  of  race  rela- 
tions and  the  course  our  Nation  is  charting  on  issues  of  race  relations 
and  racial  diversity; 

(3)  Bridge  racial  divides  by  encoinaging  leaders  in  communities  throughout 
the  Nation  to  develop  and  implement  innovative  approaches  to  cahnine 
racial  tensions; 

(4)  Identify,  develop,  and  implement  solutions  to  problems  in  areas  in 
which  race  has  a  substantial  impact,  such  as  education,  economic  oppor- 
tunity, housing,  health  care,  and  the  administration  of  justice. 

(b)  The  Advisory  Board  also  shall  advise  on  such  other  matters  as  from 
time  to  time  the  President  may  refer  to  the  Board. 

(c)  In  carrying  out  its  functions,  the  Advisory  Board  shall  coordinate 
with  the  staff  of  the  President's  Initiative  on  Race. 

Sec.  3.  Administration,  (a)  To  the  extent  permitted  by  law  and  subject 
to  the  availability  of  appropriations,  the  Department  of  Justice  shall  provide 
the  financial  and  administrative  support  for  the  Advisory  Board. 

(b)  The  heads  of  executive  agencies  shall,  to  the  extent  permitted  by 
law,  provide  to  the  Advisory  Board  such  information  as  it  may  require 
for  the  purpose  of  carrying  out  its  functions. 

(c)  The  Chairperson  may,  from  time  to  time,  invite  experts  to  submit 
information  to  the  Advisory  Board  and  may  form  subcommittees  or  working 
groups  within  the  Advisory  Board  to  review  specific  matters. 

(d)  Members  of  the  Advisory  Board  shall  serve  without  compensation 
but  shall  be  allowed  ti^vel  expenses,  including  per  diem  in  lieu  of  subsist- 
ence, as  authorized  by  law  for  persons  serving  intermittentiy  in  the  Govern- 
ment service  (5  U.S.C.  5701-5707). 

Sec.  4.  General,  (a)  Notwithstanding  any  other  Executive  order,  the  functions 
of  the  President  under  the  Federal  Advisory  Committee  Act,  as  amended, 
except  that  of  reporting  to  tiie  Congress,  that  are  applicable  to  the  Advisory 
Board  shall  be  performed  by  the  Attorney  General,  or  his  or  her  designee. 


in  accordance  with  guidelines  that  have  been  issued  by  the  Administrator 
of  General  Services. 

(b)  The  Advisory  Board  shall  terminate  on  September  30,  1998,  unless 
extended  by  the  President  prior  to  such  date. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inciusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  17,  1997 


ENV'RONMENTAL 
^T'ECTION  AGENCY 
Air  quality  implementation 

plans:  approval  and 

promulgation;  various 

States: 

Calitomia;  published  6-17-97 

Indiana;  published  4-18-97 

Pennsylvania;  published  4- 
18-97 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Federal  claims  collection; 

administrative  offset; 

published  6-17-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrtcuttural  Marketing 
Service 

Potatoes  (Insh)  grown  in— 
Califomia  et  al.,  comments 

due  by  6-18-97;  published 

5-19-97 
AGRICULTURE 

Fece'j    .'-p  insurance 
Corporation 

Crop  insurance  regulations: 
Dry  peas;  comments  due  t)y 

6-16-97;  published  5-15- 

97 

AGRICULTURE 

DEPARTMENT 

Rural  Utiinies  Service 

Electric  loans: 
Electric  system  operations 
and  maintenance; 
comments  due  t)y  6-16- 
97-  published  4-16-97 

jMM-RCE  DEPARTMENT 

N.-ji       r(    Oceanic  and 
A  ,  C3..neric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusfve  Ecorwmk; 
Zone — 

Shortraker  and  rougheye 
rockfish;  comments  due 
by  6-18-97;  published 
6-3-97 
Magnuson  Act  proviskjns 
and  Northeastern  United 
States  fishenes — 


Experimental  fishing 
permits;  comments  due 
by  6-20-97;  published 
6-5-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Agency  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-1 7- 
97;  published  4-18-97 
Subcontract  consent; 
comments  due  by  6-20- 
97;  pubUshed  4-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives- 
California  gasoline 
refiners,  importers,  arKJ 
oxygenate  blerxlers; 
enforcement 
exemptions;  comments 
due  by  6-16-97; 
published  4-16-97 
Gasoline  produced  by 
foreign  refiners; 
baseline  requirements; 
hearing;  comments  due 
by  6-20-97;  published 
5-12-97 
Stratospheric  ozone 
protectron — 
Significant  new 
alternatives  policy 
program;  comments  due 
by  6-20-97;  published 
5-21-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deoxyritmnuciek:  ackl  etc.; 
comments  due  l)y  6-16- 
97;  published  5-16-97 
Plant  pesticides;  comments 
due  by  6-16-97;  published 
5-16-97 
Viral  coat  protein;  comments 
due  by  6-16-97;  published 
5-16-97 
Solid  wastes: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievat)le 
control  technologies 
performance  standards; 
comments  due  by  6-17- 
97;  published  6-4-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

North  American  Numbering 
Council  recommendations; 
comment  request;  comments 
due  by  6-20-97;  published 
5-27-97 


Personal  communications 
services: 

Narrowband  PCS— 
Channels  and  response 
channels;  eligibility  and 
service  area  issues; 
comments  due  by  6-18- 
97;  published  5-20-97 

Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

6-1&-97;  published  4-30- 

97 
California;  comments  due  l>y 

6-16-97;  published  4-30- 

97 
Louisiana;  comments  due  by 

6-16-97;  published  4-30- 

97 
Television  broadcasting: 
Advanced  television  systems 

(ATV);  impact  on  existing 

televisron  services; 

reconskleration  petitions; 

comnents  due  by  6-16- 

97;  published  6-13-97 

FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Flood  insurance  program: 
Flood  mitigation  assistance; 
comments  due  by  6-18- 
97;  published  3-20-97 
Write-your-own  program — 
Private  sector  property 
insurers  assistance; 
comments  due  by  6-16- 
97;  published  5-1-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Agency  inlormation 
collection  activities- 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutxontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

JUSTICE  DEPARTMENT 
Immigration  and 
NaturaUtation  Service 
Immigraiion: 

Checkpoints;  pre-enrolled 
access  lane  program; 
establishment;  comments 
due  by  6-17-97;  published 
4-18-97 
JUSTICE  DEPARTMENT 
Prison*  Bureau 
Inmate  control,  custody,  care, 
etc.: 

ClassJficatk}n  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

AgerK^  information 
collection  activities — 
Proposed  collection; 
comment  request; 
comments  due  by  6-17- 
97;  published  4-18-97 
Empowerment  contracting; 
comments  due  by  6-17- 
97;  published  4-18-97 
Sutx»ntract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

RAILROAD  RETIREMENT 
BOARD 

Debt  Collection  Improvement 

Act  of  1996: 

Collection  of  d*ts  by  offset 
against  Federal  payments; 
comments  due  by  6-20- 
97;  published  4-21-97 
Railroad  Unemployment 

Insurance  Act: 

Sickness  benefits; 
acceptance  of  statement 
of  sickness  executed  by 
substance-abuse 
professional  in  support  of 
payment;  comments  due 
by  6-17-97;  published  4- 
18-97 

SOCIAL  SECURITY 

ADM'N!S^RA'^':"'N 

Socio.  DUv-^.'.iy  Der.ents  and 
supplemental  security 
\ncorr\e: 

Federal  oM  age,  survivors 
and  disability  insurance — 
Disability  claims;  testing 
elimination  of  final  step 
in  administrative  review 
process;  comments  due 
by  6-16-97;  published 
5- '16-97 

TRANSPORTATION 
DE-  AS'^MENT 

Cods'  Gaard 
Drawbridge  operations: 
Maryland;  comments  due  by 
6-20-97;  published  4-21- 
97 
New  Jersey;  comments  due 
by  6-20-97;  published  4- 
21-97 
Regattas  and  marine  parades: 
Assateague  Channel,  VA; 
marine  events;  comments 
due  by  6-20-97;  published 

TP.A^iS'^omAnoN 

DE    a  i-MENT 

Economic  regulations:         ^ 
Domestic  passenger 
manifest  information; 
comments  due  by  6-20- 
97;  published  5-30-97 
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'RANSPOPlTATiOK 

►  t^oera    Aviation 
AclrT-missralior 

^   "t  I  esb  J^ectives: 
Lockheed;  comments  due 
by  6-20-97;  published  5-9- 
97 

Saab;  comments  due  by  6- 
19-97;  published  5-6-97 
Class  D  airspace;  comments 

due  by  6-16-97;  published 

5-1-97 
Class  D  and  Class  E 

airspace;  comments  due  by 

6-16-97;  published  4-25-97 
Class  E  airspace;  comments 

due  by  6-16-97;  published 

4-25-97 


"RANSPOP'/-'  On 

savr^rs-  "G^-way  Traffic 
s-jt^!,    Aorri.n.siratJon 

N4otor  vehicle  safety 
standards: 

Accelerator  control  systems; 
Federal  regulatory  review; 
withdrawn;  technical 
workshop;  comments  due 
by  6-20-97;  published  3- 
21-97 

Metric  conversion;  weights 
and  measures  system; 
comments  due  t>y  6-20- 
97;  published  4-21-97 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
puWk;  bills  from  the  current 
session  of  Congress  whrch 
have  become  Federal  laws.  It 
may  be  used  in  conjunctwn 
¥«th  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/nara/leA-e9/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printirig 


Offk»,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_doca/. 
Some  laws  may  not  yet  be 
available. 

H.R.  1871/P.L  10S-18 

1997  Emergency 
Supplemental  Appropriations 
Act  for  Recovery  from  h4atural 
Disasters,  arxl  for  Overseas 
Peacekeeping  Efforts, 
Including  Those  in  Bosnia 
(June  12,  1997;  111  StaL 
158) 

Last  List  June  6,  1997 


Would  yciu  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  Ll«t  of  CFB  S«ctton«  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  (jesigr>ed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register. 
The  LSA  is  issued  montfily  in  cumulative  form. 
Entries  irvjicata  tt^e  nature  of  the  cf^anges — 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarity  under  the  names  of  the  issuing 
agerKies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  Itndmg  *<J  «  included  m  each  puOlic^ion  nihcft  tels 
Federal  Regaler  page  numbers  *»th  Cie  date  erf  pubtcation 
in  the  federal  Regtster 


*5421 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  oro^ 


CD    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Fax  your  oni 
Phone  your  era 


<   .   :u2)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LOS)  for  $27  per  year 
.  Federal  Register  index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ 


Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Addibonal  address/attention  line) 


(Street  address) 


(City.  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  ckcck  boi  bdow. 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account 

□  VISA  □  MasterCard 


-n 


(expiration) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrabve 
Committee  of  the  Federal  Register. 

New  titles  aixl/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/dr 

Fot  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via; 

•     Phone:  toll-free:  1-88&-293-6498 
•k     Email:  gpoaccess@gpo.gov 
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Financial  report  filing  attestations;  personal 

identification  number  (PIN)/manual  signature 
equivalency,  33007 

Cooperative  State  Researc'i   ^ducat'o-s,  and  Extension 

Service 

urants  and  cooperative  agreements;  availability,  etc.: 
Special  research  programs — 
Pest  management  alternatives  research,  33308-33313 

Defense  Qepart.mem 

See  Army  Department 

See  Defense  Intelligence  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  3305&- 
33057 
Meetings: 

National  Defense  Panel,  33057 


Meetings: 
Scientific  Advisory  Board,  33058 

D^Nawafp  P^ve*  s,a';"in  Commission 
Hearings,  33058-33059 

NOTICES 

Postsacondary  education: 
Federal  Perkins  loan.  Federal  work-study,  and  Fadeial 
supplemental  educational  opportunity  grant 
programs — 
Fiscal  operations  report  and  application;  filing  closing 
date,  33336-33337 

E'npioymenr  Standa'C'^  Administration 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  as 
amended: 
Black  Lung  Benefits  Act — 
Individual  claims  by  former  coal  miners  and 
dependents  processing  and  adjudication; 
regulations  clarification  and  simplification,  33043- 
33044 

E  "  e  ■  y  V  I'/i-usnT)  ent 

i>te  reuerai  energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Russian  Federation;  radiation  health  effects  studies, 
33059-33063 
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RULES 

Clean  Air  Act: 
State  operating  permits  programs- 
Michigan.  33010-33012 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bromoxynil,  33019-33023 
Metolachlor,  33012-33019 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33068-33075 
Submission  for  0MB  review;  comment  request,  33075- 
33076 
Grants,  State  and  local  assistance: 
Grantee  performance  evaluation  reports — 
Missouri  et  al.,  33076 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  33076-33077 
Pollution  prevention  alternative;  pesticide  forumlating, 
pack^ing,  and  repackaging  effluent  limitations; 
guidelines  and  standards,  33077-33078 
Reports;  availability,  etc.: 
Expedited  review  of  conventional  pesticides  undCT 
reduced  risk  initiative  and  for  biological  pesticides; 
guidelines,  33078-33080 
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pfwe'a   A  V  ation  Administration 

RwLkS 

Class  E  airspace;  correction,  33006 
POOP-'iSHD  RULES 

-      ainess  directives: 
Airbus  Industrie,  33040-33043 

Monces  * 

Exemption  petitions;  summary  and  disposition,  33151 

Fsae'd   Lection  Commission 

PRO«>OS£0  RULES 
Rulemaking  petitions: 
Prohibited  and  excessive  contributions;  "soft  money", 
33040 
Nonccs 
Meetings;  Sunshine  Act,  33080 

f  ece'  3  r  -•■• '  ■  •''  ■ '  ''agement  Agency 

Flood  elevation  determinations: 

Aluka  et  al.,  33023-33026 

Arirnna  et  al.,  33026-33028 
pc>oi>.->sgO  RULES  ' 

riuuu  mevation  determinations: 

Arizona  et  al.,  33048-33054 

Nonccs 

Disaster  and  emergency  areas: 

Kentucky,  33080 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  33080 

Fad«fa>  i-'tf<<^y  neyulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Minnesota  Power  &  Light  Co.  et  al.,  33067-33068 
Applications,  hearings,  determinations,  etc.: 

Delmarva  Power  &  Light  Co.,  33063 

East  Tennessee  Natural  Gas  Co.,  33063 

El  Paso  Natxiral  Gas  Co.,  33063 

Gasdel  Pipeline  System.  Inc..  33064 

Kentucky  Utilities  Co.,  33064 

KN  Wattenberg  Transmission  Ltd.  Liability  Co.,  33064 

Koch  Gateway  Pipeline  Co.,  33064-33065 

Madison  Gas  &  Electric  Co.,  33065 

Michigan  Gas  Storage  Co.,  33065 

Midwestern  Gas  Transmission  Co.,  33065-33066 
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Williams  Natural  Gas  Co.,  33067 


'  dministration 


r  ^  A    .       J  environment: 
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p^oera   "    ,s    g  Finance  Board 

.s:  Sunshine  .^ct,  33080-33081 

Pe<3e'a'  ^!?s<?rve  i/si^m 

BaiULs  and  Dank  holding  companies: 

Fnrmatinns   arqtjisitions,  and  mergers,  33081 

P*de-ai  ;  raae -onimission 
t»Q<>p.  SED  RULES 

mausoy  guides: 
Watch  industry,  3331&-33334 


Rnancial  Management  Service 

See  Fiscal  Service 

Rscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills 
Uniform  Commercial  Code — Investment  Securities; 
Article  8  exceptions;  District  of  Columbia,  33010 

Fish  and  Wiidiife  Service 

RULES 

Endangered  and  threatened  species: 
Coho  salmon;  Southern  Oregon/Northern  California  Coast 

evolutionarily  significant  unit,  33038-33039 
Contra  Costa  goldfields,  etc.  (four  plants  from  vernal 
pools  and  mesic  areas,  CA),  33029-33038 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Natomas  Basin  Area,  Sacramento  and  Sutter  Counties, 
CA;  giant  garter  snake,  etc.,  33099-33101 

Food  and  Drug  Administration 

PROPOSED  RULES 
Medical  devices: 
Class  in  preamendment  devices;  lung  water  monitor, 
powered  vaginal  muscle  stimulator  for  therapeutic 
use,  and  stair-climbing  wheelchair,  33044-33046 
NOTICES 

Medical  devices;  premarket  approval: 
Gen-Probe  Amplified  Mycobacterium  Tuberculosis  Direct 
Test,  33092-33093 
Meetings: 
Antiviral  Drugs  Advisory  Committee,  33093 
Vaccines  and  Related  Biological  Products  Advisory 
Committee,  33093-33094 
Reports;  availability,  etc.: 
Computerized  systems  used  in  clinical  trials;  guidance, 

33094 
Ruminant  feed;  animal  proteins  prohibition;  small  entity 
compliance  guide,  33095 

Geoiogicai  Survey 

NOTICES 

Baltimore-Washington,  DC  area;  aggregate  resources  and 
urban  growth  issues  studies;  contribution  acceptance 
from  National  Stone  Association,  33101 

Health  and  Hu"- a    s*tv.i  r-s  Ot»p,3r*n-»ep* 

See  Centers  for  uisease  uoniroi  ana  prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

HIV/ AIDS  Presidential  Advisory  Council,  33081 
Organization,  functions,  and  authority  delegations: 

Emergency  Preparedness  Office,  33081-33082 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 

Medicare: 
Physician  fee  schedule  (1998  CY);  payment  policies  and 
relative  value  unit  adjustments  and  clinical 
psychologist  fee  schedule;  establishment,  33158- 
33305 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  33095 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  33095-33096 

Submission  for  DMB  review;  conmient  request,  33096- 
33097 
Committees;  establishment,  renevral,  termination,  etc.: 

Childhood  Vaccines  Advisory  Commission,  33097 
Nationad  vaccine  injury  compensation  program: 

Petitions  received,  33098-33099 

Housing  and  Urt>an  Development  Department 

RULES 

Community  facilities: 
Youthbuild  program;  application  aind  grant  award  process 
regulations  removed 
Correction,  33156 

indfS'    ~t%i  's  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33101-33102 

Interior  jepa^imeni 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Bureau  ^ 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

-terna    he^en-^e  Service 
RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Taxpayer  identification  nimiber  (TIN)  matching  program, 
33008-33009 

Internatior  a   ^-ao^  Commission 

NOTICES 

Import  investigations: 
Engineered  process  gas  turbo-compressor  systems  from — 
Japan,  33115-33116 

Justice  Oepariment 
See  Farcin  — i^mission 

Labor  Deoartment 

See  Eirn;  i  j        it  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  33116 
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tjivirorunentai  stalemunls;  availability,  etc.: 
Rangeland  health  standards  and  grazing  management 
guidelines — 
Montana  et  al.,  33102 
Environmental  statements;  notice  of  intent: 
Newmont  Gold  Co.,  Elko  District,  NV;  mining  plan  of 
operations,  33102-33103 
Meetings: 

Resource  advisory  councils — 
Lower  Snake  River  District,  33103 
Public  land  orders: 
Alaska.  33103-33104 
California,  33104 


Resource  management  plans,  etc.: 
Lahontan  and  Walker  Resource  Areas,  Lyon  County,  NV, 

33104-33105 
Snake  River  Resource  Area,  ID,  33105 

Legal  Services  Corporation 

NOTICES 

Grants  and  contracts;  competitive  grant  funds;  correction, 
33116-33117 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Incorporations  by  reference;  amendments;  correction, 
33156 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  33117 

National  Credit  Union  Administration 

RULES 

Credit  imions: 
Investment  and  deposit  activities,  32989-33006 

National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
Research  and  development  programs,  33151 

National  Oceanic  and  Atn>ospheric  Administration 

RULES 

International  fisheries  regulations: 

Antarctic  Marine  Living  Resources  Convention  Act  of 
1984;  conservation  and  management  measures,  33039 
NOTICES 
Meetings: 

Marine  Fisheries  Advisory  Committee,  33056 

National  Park  Service 

NOTICES 

National  Historic  Preservation  Act;  implementation: 
Federal  agency  historic  preservation  programs;  standards 
and  guidelines,  33105-33115 

Nuclec!    ^e-^ulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  33117-33142 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33116 

Postal  Service 

NOTICES 

Domestic  mail  classifications  and  rates,  33142-33144 
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See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 
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Applications;  exemptions,  renewals,  etc..  33151-33153 
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Agency  information  collection  activities: 
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Meetings: 
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Advisory  Committee.  33150 
International  Telecommunications  Advisory  Committee. 
33150-33151 


Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  33153-33155 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGiSTER 
cxjntains  regulatory  documents  having  general 
appljcatjifcty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 
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Investment  ana  Depos;i  Azuv.ue^ 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 


summary:  The  final  regulation  clarifies  a 
number  of  areas,  adds  restrictions  on 
some  securities  which  have  been 
determined  to  be  inappropriate  for 
credit  unions,  broadens  authority  in 
certain  areas,  and  requires  that  a  credit 
union's  staff  and  board  of  directors  meet 
certain  safety  and  soimdness  standards 
with  respect  to  the  potential  risks  of  the 
credit  union's  investment  options. 
DATES:  This  rule  is  effective  January  1, 
1998.  However,  early  participation  in 
the  pilot  program  in  §  703.140  may 
begin  on  or  after  July  18, 1997. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORM*    ON  CONTACT: 
David  M  Marqu,  lor,  Office  of 

Examination  and  Insurance,  (703)  518- 
6360,  or  Daniel  Gordon,  Senior 
Investment  Officer,  Office  of  Investment 
Services,  (703)  518-6620,  or  at  the 

ahnvp  arirjrpsc 
A.  Bdi  k.^.'-iJUiiJ 

In  recent  years  there  have  been 
significant  advances  in  modeling  and 
measuring  the  risk  factors  of  debt 
instruments.  During  this  same  period, 
financial  market  innovations  severed 
any  necessary  link  between  the  cash 
flows  of  an  instrument  and  its 
underlying  collateral.  Based  on  these 
developments,  whirJi  deal  directly  with 
safety  and  soundness  issues,  NCUA  has 
shifted  the  focus  of  Part  703  from 
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emphasis  on  specific  instruments  to  the 
characteristics  that  affect  risk 
management  of  investment  activities. 

Proposed  Rule 

On  November  16, 1995,  the  NCUA 
Board  issued  a  proposed  rule  to 
significantly  revise  Part  703.  60  FR 
61219  (November  29,  1995).  The 
proposal  (i)  emphasized  credit  union 
board  and  staff  understanding  of  the 
potential  risks  associated  with  a  credit 
union's  investment  activities  and  (ii) 
established  new  procedures  to  value 
and  monitor  instruments  in  the 
investment  portfolio.  The  comment 
period  was  to  have  expired  on  March 
28, 1996,  but  was  extended  three  times. 
61  FR  8499  (March  5.  1996);  61  FR 
29697  (June  12. 19%);  61  FR  41750 
(August  12. 1996).  The  comment  period 
expired  on  November  18,  1996. 

Comments 

Federal  credit  unions,  state-chartered 
credit  unions,  corporate  credit  unions, 
trade  organizations,  securities  broker- 
dealers,  investment  advisors,  state  credit 
union  regulators,  law  firms,  banks,  and 
individuals  delivered  a  total  of  596 
comments  to  NCUA  on  the  proposed 
rule.  A  majority  of  the  commenters 
supported  the  general  approach  of  the 
proposed  rule  but  suggested  specific 
changes.  A  sizable  minority  of  the 
commenters  disagreed  with  substantial 
portions  of  the  proposed  rule.  NCUA 
thoroughly  evaluated  the  comments  and 
incorporated  many  of  the  suggested 
changes  into  this  final  rule. 

CMO  Study 

The  preamble  to  the  proposed  rule 
noted  an  NCUA  study  of  approximately 
300  credit  unions  with  investments  in 
collateralized  mortgage  obligations 
(CMOs)  and  Real  Estate  Mortgage 
Investment  Conduits  (REMICs)  in  excess 
of  capital  (CMO  Study).  The  CMO  Study 
revealed  that  in  39  percent  of  the  credit 
unions,  credit  union  managers  did  not 
fully  understand  and  appreciate  the 
interest  rate  risk  of  CMOs/REMlCs,  24 
f)ercent  of  credit  unions  were  taking 
unacceptable  risks,  and  47  percent  did 
not  have  acceptable  asset-liability 
management  policies.  A  nimiber  of 
commenters  stated  that  the  CMO  Study, 
by  itself,  did  not  justify  all  of  the 
proposed  changes  to  Part  703. 

NCUA  notes  that  while  the  CMO 
Study  provided  important  information 
regarding  the  management  and 


understanding  of  some  individual 
investments,  it  was  not  the  primary 
impetus  for  the  proposed  changes.  The 
safety  and  soundness  concerns  raised  by 
the  prospect  of  continuous  innovation 
in  the  financial  marketplace  and 
increasing  interest  rate  risk  to  credit 
union  balance  sheets,  together  with 
technical  innovations  that  aid  the 
analysis  of  risk,  motivated  NCUA  to 
amend  the  rule  to  place  greater 
emphasis  on  risk  management. 

Final  Rule 

This  final  rule  establishes  parameters 
for  risk  assessment  and  permits  credit 
unions  to  operate  flexibly  within  those 
pwirameters.  At  the  same  time,  it 
minimizes  the  regulatory  burden  on 
those  credit  xmions  that  choose  to 
maintain  a  simple  portfolio  of 
investments. 

A  credit  union's  balance  sheet  risk 
only  partially  arises  from  its  investment 
activities.  In  fact,  on  average, 
investments  constitute  approximately 
one-third  of  all  credit  union  assets. 
Comprehensive  risk  management 
should  include  an  ongoing  risk 
evaluation  of  the  entire  balance  sheet 
and  appropriate  asset-liability 
management  (ALM)  policies  and 
procedures.  NCUA  has  decided  not  to 
develop  an  ALM  rule  at  this  time 
because  of  the  diversity  of  approaches 
that  could  be  appropriate  for  credit 
unions.  Instead  NCUA  will  evaluate  a 
credit  union's  ALM  through  the 
examination  process. 

An  underlying  premise  of  the 
reg\ilation  is  that  a  credit  union  must 
establish  its  own  risk  limits  and 
measure,  monitor,  and  control  the  risks 
it  decides  to  undertake.  Credit  unions 
that  have  the  capacity  for  minimal  risk 
management  will  necessarily  set 
conservative  risk  parameters  in  order  to 
meet  the  requirements  of  the  rule.  On 
the  other  hand,  credit  unions  that  have 
the  capacity  to  measure,  monitor,  and 
control  greater  risks  may  set  broader 
parameters. 

Many  credit  unions  will,  as  part  of 
their  standard  business  practice, 
establish  policies  and  procedures  which 
properly  go  beyond  the  minimum 
requirements  of  this  rule.  In  fact,  one  of 
the  primary  conclusions  of  the  six  focus 
groups  conducted  in  the  early  stages  of 
development  of  the  rule  was  that  the 
rule  reflected  sound  business  principles 
and  would  impose  little  additional 
burden  on  most  credit  unions. 
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Format 

Although  the  proposed  rule  was 
written  in  the  traditional  regulatory 
format,  this  Tinal  rule  uses  plain 
language  drafting  techniques  that  have 
been  promoted  by  the  Vice  President's 
Regulatory  Reinvention  Initiative.  The 
goal  of  plain  language  drafting  is  to 
decrease  confusion,  inadvertent  errors, 
the  need  to  seek  clarification  in 
correspondence  and  phone  calls,  and 
the  amount  of  staff  time  credit  unions 
must  devote  to  understanding  the 
regulations.  Plain  language  drafting 
emphasizes  the  use  of  informative 
headings  (often  written  as  a  question), 
lists  and  charts  where  appropriate, 
sections  and  paragraphs,  non-technical 
language  (including  the  use  of  "you"), 
and  sentences  in  the  active  voice.  This 
final  rule  is  written  as  a  series  of 
questions  and  answers,  asked  by  a 
federal  credit  union  and  answered  by 
NCUA.  The  words  "I"  in  a  question  and 
"you"  in  an  answer  refer  to  a  federal 
credit  union.  Occasionally,  the 
regulation  refers  to  "you"  performing 
some  action  in  relation  to  "your"  board 
of  directors.  This  should  be  read  as  a 
credit  union's  staff  and/or  management 
performing  the  action  in  relation  to  the 
credit  union's  board. 

One  plain  language  drafting  technique 
is  to  move  definitions  away  from  the 
beginning  of  a  regulation,  to  avoid 
bombarding  the  reader  with  terms  for 
which  there  is  no  context.  In  this  final 
rule,  a  number  of  definitions  have  been 
moved  to  the  end  of  the  part,  and  others 
to  where  the  term  is  used. 

Although  commenters  did  not  have 
the  opportunity  to  express  opinions  on 
the  plain  language  format  prior  to  its  use 
in  this  final  rule,  NCUA  believes  that 
the  benefits  of  using  the  format  justify 
this  omission.  NCUA  welcomes 
comments  on  the  format,  however,  and 
suggestions  on  how  to  improve  it. 
NCUA  is  committed  to  converting  more 
of  its  regulations  to  the  plain  language 
format  in  order  to  reduce  regulatory 
burden  and  notes  that  the  recently 
issued  proposed  rules  governing  credit 
union  service  organizations.  62  FR 
11779  (March  13, 1997),  and  production 
of  nonpublic  records  and  testimony  of 
NCUA  employees  in  legal  proceedings, 
62  FR  19941  (April  24.  1997).  and  an 
upcoming  proposed  rule  governing 
member  business  loans  use  plain 
language  drafting. 

B.  S*"*  lion -by -Section  Analysis 

Set  iiun  /03.10    What  Does  Part  703 
Cover? 

The  proposed  rule  deleted  some 
sentences  in  the  scope  section  as 
unnecessary,  and  added  the  provision 


that  Part  703  does  not  apply  to  corporate 
credit  unions.  Investment  activities  of 
corporate  credit  unions  are  governed  by 
Part  704.  The  proposed  rule,  however, 
did  not  change  the  format  of  the  section. 
To  improve  readability,  this  final  rule 
divides  the  section  in  two,  with  Section 
703.10  addressing  what  Part  703  does 
cover  and  Section  703.20  addressing 
what  it  does  not  cover.  The  language  in 
Section  703.10  is  a  slight  rewording  of 
the  first  two  sentences  in  the  scope 
section  of  the  proposed  rule  to  provide 
further  clarification,  with  no  change  in 
meaning  intended. 

Section  703.20    What  Does  Part  703 
Not  Cover? 

In  the  scope  section  of  the  proposed 
rule,  the  clauses  addressing  the 
activities  and  entities  not  covered  by 
Part  703  follow  one  another  as  part  of 
one  dense  paragraph.  To  improve 
readability.  Section  703.20  of  this  final 
rule  sets  out  each  activity  or  entity 
separately. 

As  noted  above,  the  proposed  rule 
added  the  provision  that  Part  703  does 
not  apply  to  corporate  credit  unions. 
The  preamble  explained  that  the 
investment  activities  of  corporate  credit 
unions  are  governed  by  Part  704  of 
NCUA's  regulations.  There  was  no 
objection  to  this  proposal,  and  it  has 
been  retained  in  the  final  rule. 

One  commenter  suggested  that  the 
rule  should  expressly  state  that  Part  703 
does  not  apply  to  state-chartered  credit 
unions.  NCUA  agrees  and  has  added 
paragraph  (f)  to  Section  703.20.  That 
paragraph  states  that  Part  703  does  not 
apply  to  state-chartered  credit  unions, 
except  as  provided  m  Section 
741.3(a)(3)  of  NCUA's  regulations. 
Under  Section  741.3(a)(3),  a  state- 
chartered  credit  union  must  establish  a 
separate  reser\'e  if  it  invests  in 
instruments  not  permitted  for  federal 
credit  unions  by  Part  703  or  the  Federal 
Credit  Union  (FCU)  Act.  In  a  limited 
sense,  therefore.  Section  703.110,  which 
sets  forth  activities  that  are  prohibited 
for  federal  credit  unions,  "applies"  to 
state-chartered  credit  unions.  Paragraph 
(f)  clarifies,  however,  that  the  other 
requirements  of  Part  703  do  not  apply 
to  state-chartered  credit  unions. 

Section  703.30    What  Are  the 
Responsibilities  of  My  (a  Federal  Credit 
Union 's)  Board  of  Directors? 

Section  703.3(a)  of  the  proposed  rule 
expanded  on  the  current  rule's 
requirements  regarding  investment 
poUcies.  Section  703.3(b)  of  the 
proposed  rule  established  a  new  list  of 
required  investment  practices.  This  final 
rule  divides  policies  and  practices  into 
two  sections;  Section  703.30  addresses 


policies  and  Section  703.40  addresses 
practices.  In  addition,  the  final  rule 
modifies  many  of  the  specific  policies 
and  practices  that  were  proposed.  Of  the 
commenters  who  addressed  this  section 
generally,  most  agreed  with  the  need  to 
have  investment  policies. 

Purposes  and  Objectives  of  Investment 
Activities 

Proposed  Section  703.3(a)(1)  required 
that  the  board  of  directors  state  in  the 
credit  union's  policies  the  purposes  and 
objectives  of  the  credit  union's 
investment  activities.  The  intent  was 
that  the  policy  provide  a  clear  statement 
of  the  credit  union's  investment  goals. 
For  example,  a  credit  union's  primary 
goals  may  be  to  minimize  risk,  provide 
liquidity,  and  generate  a  reasonable  rate 
of  return.  The  emphasis  placed  on  each 
goal  will  vary  based  on  individual  credit 
union  constraints  or  needs.  NCUA 
received  no  comments  on  this  provision 
and  has  retained  it  in  Section  703.30(a) 
of  the  final  rule. 

Characteristics  of  Authorized 
Investments 

Proposed  Section  703.3(a)(2)  required 
that  a  credit  union's  investment  policy 
set  out  the  investments  that  the  credit 
union  may  make,  by  issuer  and 
characteristics.  The  definitions  section 
of  the  proposed  rule  defined  an 
investment  characteristic  as  a  feature  of 
an  investment  such  as  its  maturity, 
index,  cap,  fioor,  coupon  rate,  coupon 
formula,  call  provision,  or  average  life. 
The  preamble  stated  that  a  policy  could, 
for  example,  authorize  investments 
issued  or  guaranteed  by  the  U.S. 
Treasury,  the  Federal  Home  Loan 
Mortgage  Corporation,  and  the  Federal 
National  Mortgage  Association,  or  could 
limit  investments  to  instruments  with  a 
maximum  maturity  of  5  years,  or  those 
with  a  fixed  coupon,  or  Uiose  tied  to  a 
particular  index.  A  few  commenters 
expressed  concern  that  the  requirement 
was  too  restrictive  and  would  not  allow 
management  sufficient  flexibility  in 
making  investment  decisions. 

NCUA  did  not  intend  for  boards  to 
specify  the  parameters  of  each  approved 
investment.  The  intent  was  for  boards  to 
establish  guidelines  for  investment 
characteristics.  NCUA  believes  that  it  is 
imperative  for  a  board,  which  sets  the 
overall  ALM  strategy  for  the  credit 
union,  to  set  investment  guidelines  and 
risk  parameters  that  are  consistent  with 
that  strategy.  Further,  for  the  guidelines 
to  be  meaningful,  they  must  be  fairly 
specific.  Therefore,  the  requirement  has 
been  retained  in  the  final  rule,  at 
Section  703.30(b).  The  language  has 
been  modified,  however,  to  clarify  that 
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the  issuer  is  another  type  of 
characteristic. 

The  following  additional  examples 
may  prove  helpful  in  illustrating  the 
types  of  policy  statements  that  NCUA 
might  see  bouds  establish:  3-year 
bullets  (securities  that  make  one 
principal  pavinent  at  maturity)  with  a 
fixed  coupon;  variable  rate  securities 
linked  to  the  3-month  Treasury  bill 
yield  or  U.S.  dollar-denominated  LIBOR 
that,  at  the  time  of  purchase,  are  at  least 
300  basis  points  below  their  cap;  and 
fixed  rate  federally  insured  deposits  of 
one  year  or  less.  With  respect  to  the  last, 
NCXIA  would  not  view  as  necessary  that 
the  policy  go  on  to  list  specific 
authorized  depository  institutions. 

As  an  alternative  to  the  type  of  limits 
discussed  above,  or  in  addition  to  such 
limits,  a  board  could  spjecify  acceptable 
interest  rate  risk  for  individual 
investments.  For  example,  a  policy 
could  restrict  the  credit  union  to 
purchasing  instruments  that  are 
predicted  to  experience  a  pricQ  change 
of  less  than  a  certain  percentage  for  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  a  certain  amount. 
A  credit  union  choosing  this  approach 
must  be  confident  it  has  the 
methodology  to  assess  this  potential 
risk. 

Interest  Rate  Risk 

Section  703.3(a)(3)  of  the  proposed 
rule  required  credit  imions  to  develop 
policies  on  interest  rate  risk 
management.  One  commenter  noted  that 
the  rule  did  not  define  "interest  rate 
risk."  Stated  in  the  broad  context  of 
ALM,  interest  rate  risk  is  the  exposure 
of  a  credit  union's  current  and  fiiture 
earnings  and  capital  arising  from 
adverse  movements  in  interest  rates. 
Changes  in  interest  rates  affect  a  credit 
union's  earnings  by  changing  its  net 
interest  income  and  the  level  of  other 
interest-sensitive  income  and  operating 
exi>enses.  Oianges  in  interest  rates  also 
affect  the  underlying  economic  value  of 
the  credit  union's  assets,  Uabilities,  and 
off-balance  sheet  items.  These  changes 
occiu-  because  the  present  value  of 
future  cash  flows,  and  in  many  cases  the 
cash  flows  themselves,  change  when 
interest  rates  change.  The  combined 
effects  of  the  changes  in  these  present 
values  reflect  the  change  in  the  credit 
union's  underlying  economic  value  as 
well  as  provide  an  indicator  of  the 
exi>ected  change  in  the  credit  union's 
future  earnings  arising  &x)m  the  change 
in  interest  rates.  While  interest  rate  risk 
is  inherent  in  the  role  of  credit  unions 
as  financial  intermediaries,  a  credit 
union  that  has  a  high  level  of  risk  can 
face  diminished  earnings,  impaired 


liquidity  and  capital  positions,  and, 
ultimately,  greater  risk  of  insolvency. > 

Since  this  rule  is  limited  to 
investment  activity,  it  only  addresses 
interest  rate  risk  in  the  investment 
portfolio.  Several  commenters  observed 
that  a  credit  union  should  manage 
interest  rate  risk  through  its  ALM 
poUdes  and  procedures,  which 
additionally  take  into  account  its  loan 
portfolio  and  liabilities.  NCUA 
recognizes  that  interest  rate  risk  can  be 
more  fully  evaluated  this  way  but,  for 
reasons  discussed  in  the  background 
section  of  this  preamble,  has  decided  to 
limit  the  rule  to  investments.  A  credit 
union  with  an  ALM  policy  that 
addresses  interest  rate  risk  across  the 
balance  sheet,  however,  need  not 
establish  a  separate  policy  addressing 
interest  rate  risk  in  tne  investment 
portfolio. 

No  commenters  objected  to  the 
requirement  that  a  credit  imion  develop 
a  pohcy  on  how  it  will  manage  interest 
rate  risk  in  its  investment  portfolio,  and 
the  requirement  has  been  retained  in 
Section  703.30(c)  of  the  final  rule.  Based 
on  the  comments  and  further  NCUA 
discussion,  a  sentence  has  been  added 
requiring  that  a  credit  union's  interest 
rate  risk  management  policy  establish 
the  amount  of  risk  that  the  credit  imion 
can  take  with  its  investments  in  relation 
to  its  net  capital  and  earnings. 

A  credit  union's  interest  rate  risk 
pohcy  must  be  conunensurate  with  the 
scope,  size,  and  complexity  of  the  risks 
the  credit  union  assumes.  The  poUcy  of 
a  credit  union  with  a  simple  portfolio 
and  conservative  risk  parameters  might 
specify  that  net  capital,  earnings,  or 
investment  income,  may  not  vary  by 
more  than  a  certain  percentage  for  a 
parallel  shift  in  interest  rates.  TTie 
pohcy  of  a  credit  union  with  a  complex 
portfolio,  however,  might  also  set  limits 
that  reflect  changes  in  the  shape  of  the 
yield  curve,  credit  spreads,  prepayment 
patterns,  and  volatility. 

Liquidity  Risk 

Section  703.3(a)(6)  of  the  proposed 
rule  required  credit  unions  to  develop 
poUcies  on  Uquidity  risk  management. 
Liquidity  risk  is  the  risk  that  a  credit 
union  will  have  insufficient  Uquid 
assets  to  meet  immediate  cash  demands. 
A  liquid  asset  is  one  that  can  be 
converted  quickly  into  cash  with 
minimal  loss.  The  intent  was  that  the 
board  assess  the  potential  for  cash 


'  Thii  discussion  of  interest  rate  risk  conMs  from 
•  joint  af«ncy  policy  statement  on  interest  rate  risk 
issued  by  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal  Deposit  Insurartce 
Corporation  in  May  1996.  See  61  FR  33166.  33167 
(June  26. 1996). 


demands,  docimient  how  it  arrived  at 
this  assessment,  and  establish  a 
Uquidity  policy  that  will  enable  it  to 
meet  the  demands.  Only  one  commenter 
opposed  the  requirement,  and  it  has 
been  retained  in  the  final  rule,  in 
Section  703.30(d). 

In  assessing  the  potential  for 
immediate  cash  demands,  credit  unions 
may  use  a  simple  estimate,  based  upon 
the  history  of  prior  cash  flows.  Cremt 
unions  also  may  use  a  more  elaborate 
approach.  Two  commenters  suggested 
that  the  occasional,  temporary  use  of 
alternative  balance  sheet  funding 
sources  (short-term  borrowing)  is  a 
reasonable  part  of  liquidity 
management.  NCUA  does  not  disagree 
but  emphasizes  that  borrowing  should 
be  part  of  a  well  thought-out  Uquidity 
plan. 

Credit  Risk 

Section  703.3(a)(7)  of  the  proposed 
rule  required  credit  unions  to  develop 
poUcies  on  the  management  of  credit 
risk,  including  approved  issuers,  or 
criteria  for  issuers,  and  Umits  on  the 
amounts  that  may  be  invested  with  each 
issuer.  As  noted  in  the  preamble  to  the 
proposed  rule,  a  credit  union  may  rely 
on  credit  ratings  to  manage  credit  risk. 
However,  boards  should  be  aware  that 
ratings  may  fail  to  timely  reflect  a 
creditor's  deteriorating  ability  to  repay 
its  obUgations  and  is  only  one  source  of 
credit  information.  A  credit  union 
without  the  abiUty  to  evaluate  credit 
risk  may  choose  to  limit  its  investments 
to  those  that  are  fully  guaranteed  or 
insured.  The  provision  is  located  at 
Section  703.30(e)  of  the  final  rule. 

Concentration  Risk 

Section  703.3(a)(4)  of  the  proposed 
rule  required  credit  unions  to  set 
concentration  Umits  in  their  investment 
poUcies.  The  preamble  stated  that  the 
board  must  develop  concentration  limits 
for,  among  other  things,  shares  and 
deposits  in  corporate  credit  unions.  The 
commenters  generally  supported  the 
requirement  to  establish  concentration 
limits,  but  a  number  asked  whether 
NCUA  would  continue  its  poUcy  of  not 
taking  exception  to  credit  unions 
placing  100  percent  of  their  investments 
in  corporate  credit  unions.  Examiners 
will  not  automatically  object  to  100 
percent  concentration  in  a  corporate 
credit  imion,  but  wiU  require  all  but  the 
smallest  credit  unions  investing  more 
than  the  insured  amount  in  a  corporate 
to  perform  an  appropriate  credit 
analysis.  The  scope  of  credit  analysis  for 
investments  in  corporates  and  other 
institutions  and  issuers  is  addressed  in 
the  discussion  of  credit  analysis  under 
Section  703.40(e). 
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Concentrations  can  increase  a  credit 
union's  vulnerability  to  unforeseen 
market,  credit,  and  liquidity  risks.  Each 
credit  union  must  evaluate 
concentration  risk  in  relation  to  its 
financial  condition  and  its  ability  to 
analyze  the  risks  of  all  investments.  The 
provision  is  located  at  Section  703.30(f) 
of  the  final  rule. 

CMO/REMIC  Prepayment  Models 

Section  703.3(a)(5)  of  the  proposed 
rule  directed  credit  unions  to  identify  in 
their  investment  policies  the  specific 
CMO/REMIC  prepayment  models  they 
would  use  when  performing  the  tests 
required  to  purchase  or  hold  CMOs/ 
RE^Cs.  This  was  to  control  the 
practice  of  selecting  the  prepayment 
model  that  would  allow  a  particular 
CMO/REMIC  to  pass  the  tests.  The 
preamble  noted  that  each  credit  imion 
had  the  flexibiUty  to  choose  the 
prepayment  models  it  believed  were  the 
best  measures  of  potential  risk,  as  long 
as  they  were  reasonable  and 
supportable. 

One  commenter  stated  that  NCUA 
should  specify  which  models  are 
permissible  and  accept  the  fact  that 
models  are  imperfect  and  will 
sometimes  give  different  results. 

Since  the  forecasting  of  prepayments 
is  an  evolving  science,  NCUA  prefers  to 
leave  to  each  credit  union  the  decision 
as  to  which  models  it  will  use.  For 
consistency,  it  is  essential  that  a  credit 
union  use  the  same  models  for  testing 
all  CMOs/REMICs. 

This  final  rule  moves  some  material 
that  was  in  the  CMO/REMIC  testing 
section  to  the  policy  section.  It  clarifies 
that  a  credit  union  board's  first  policy 
decision  will  be  whether  the  credit 
union  will  use  a  median  prepayment 
estimate  or  individual,  proprietary 
estimates.  Once  that  determination  is 
made,  the  credit  union  may  use  only 
that  method.  If  the  choice  is  to  use  a 
median  estimate,  the  board  then  must 
determine  the  source  of  that  estimate, 
whether  it  be  Bloomberg  or  another 
similar  source.  If  the  choice  is  to  use 
individual  estimates,  the  board  then 
must  determine  the  sources  of  those 
estimates.  In  response  to  a  comment,  the 
final  rule  uses  the  less  confusing  term 
"prepayment  estimate"  rather  than 
"prepayment  model."  Finally,  in 
response  to  a  comment,  the  final  rule 
clarifies  that  a  board  must  set  policies 
for  prepayment  sources  for  CMO/REMIC 
testing  only  where  it  has  authorized  the 
purchase  of  CMOs/REMICs.  The 
provision  is  located  at  Section  703.30(g) 
of  the  final -rule. 


Investment  Authority 

Section  703.3(a)(8)  of  the  proposed 
rule  required  a  credit  union  to  state  in 
its  investment  policy  the  persons  in  the 
credit  union  to  whom  investment 
authority  was  delegated,  the  knowledge 
and  experience  required  of  such 
persons,  and  the  extent  of  their 
authority.  The  provision  also  stated  that 
this  requirement  could  be  met  by  the 
board's  approval  of  position 
descriptions  that  address  the  same 
criteria.  In  addition  to  this  policy 
requirement.  Section  703.3(b)(2)(i)  of 
the  proposed  rule  required  that  a  credit 
union  follow  certain  practices  regarding 
investment  authority.  It  stated  that  any 
official  or  employee  of  a  credit  union 
who  had  discretionary  investment 
authority  had  to  "demonstrate"  an 
understanding  of  the  risk  characteristics 
of  investments  and  investment 
transactions  under  that  authority.  It 
provided  that  only  a  credit  union's 
officials,  employees,  and  members 
could  be  voting  members  of  its 
investment  and/or  asset-liability 
management  committees.  Finally,  it 
explicitly  affirmed  that  the  ultimate 
responsibility  for  supervising  a  credit 
union's  investment  activities  rested 
with  the  board  of  directors. 

There  was  some  confusion  regarding 
the  burden  that  would  be  imposed  on 
directors  with  res{>ect  to  understanding 
the  risk  of  authorized  investments.  It 
was  never  NCUA's  intention  to  require 
volunteers  to  understand  all  of  the 
factors  that  affect  the  risks  of  each 
instrument.  This  appropriately  remains 
the  responsibility  of  the  individuals  to 
whom  investment  authority  has  been 
delegated.  It  is  the  responsibility  of  the 
board,  however,  to  set  policy  limits, 
approve  procedures,  understand  the 
overall  risks  associated  with  the 
investments,  and  receive  reports 
assessing  whether  the  portfolio  has 
remained  within  established  limits. 

The  final  rule  combines  proposed 
Sections  703.3(a)(8)  and  703.3(b)(2)(i) 
into  a  policy  requirement  at  Section 
703.30(h).  "That  provision  requires  the 
investment  policy  to  specify  who.  of  the 
credit  union's  officials  and  employees, 
has  investment  authority  and  the  extent 
of  that  authority.  The  final  rule  does  not 
exphcitly  provide  that  the  requirement 
may  be  met  by  approving  appropriate 
position  descriptions.  NCUA  omitted 
the  provision  because  it  was 
unnecessarily  detailed  and  might 
suggest  that  there  was  no  other  way  to 
meet  the  requirement.  It  remains  a 
permissible  way  to  meet  the 
requirement. 

Section  703.30(h)  also  states  that 
individuals  given  investment  authority 


must  be  professionally  qualified,  by 
education  and/or  experience,  to  exercise 
that  authority  in  a  prudent  manner  and 
to  fully  comprehend  and  assess  the  risk 
characteristics  of  investments  and 
investment  transactions  under  that 
authority.  Rather  than  requiring  that 
persons  with  investment  authority 
"demonstrate"  an  understanding  of  the 
risk  characteristics  of  the  investments 
under  that  authority,  the  final  rule 
simply  requires  that  they  be  qualified  to 
exercise  that  authority.  It  is  the 
responsibility  of  the  board  to  ensure 
such  qualification. 

Section  703.30(h)  states  that  only  a 
credit  imion's  officials  and  employees 
may  be  voting  members  of  a  credit 
union's  "investment-related 
committee."  Credit  unions  use  a  variety 
of  terms  for  the  committee  that  is 
primarily  concerned  with  investments. 
The  proposed  rule  used  "investment 
committee."  "asset-liability 
management  committee,"  or  a 
combination  of  the  two.  To  avoid 
inadverterttly  excluding  a  committee 
with  a  diffierent  name,  the  final  rule  uses 
the  term  "investment-related 
committee"  throughout. 

The  final  rule  also  does  not  include 
"member"  in  the  list  of  individuals  who 
can  be  voting  members  of  that 
committee.  The  proposed  rule  intended 
to  allow  credit  union  members  who 
serve  on  such  committees  to  be  able  to 
vote.  To  lessen  confusion,  however,  the 
final  rule  redefines  "official"  to  include 
a  member  of  a  credit  union's 
investment-related  committee. 

Finally.  Section  703.30(h)  does  not 
contain  the  statement  that  the  ultimate 
responsibility  for  supervising  a  credit 
union's  investment  activities  rests  with 
the  board.  It  is  not  necessary  to  make 
the  statement  in  the  regulation,  as 
Section  113(6)  of  the  FCU  Act.  12  U.S.C. 
1761b(6).  provides  that  a  federal  credit 
union's  board  of  directors  shall  have 
charge  of  investments. 

Broker-Dealers 

Section  703.3(a)(9)  of  the  proposed 
rule  required  that  a  credit  union's 
investment  policy  list  approved  broker- 
dealers  and  limits  on  the  amounts  and 
types  of  transactions  for  each.  The 
preamble  noted  that  although  the 
proposal  did  not  require  approval  of 
more  than  one  broker-dealer,  reliance  on 
a  single  individual  or  firm  could  be 
disadvantageous  to  the  credit  union.  A 
credit  union  might  choose  to  approve 
one  broker-dealer  for  the  full  range  of  its 
investment  activities  and  another  for 
only  certain  of  the  investments 
authorized  by  policy.  For  example,  the 
credit  union  may  permit  one  broker, 
with  more  limited  knowledge,  to  sell  to 
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the  credit  union  only  Treasury 
securities  with  less  fiian  1  year  maturity, 
while  permitting  another,  with  more 
knowledge  and  ability,  to  sell  longer 
term  securities  or  securities  with 
embedded  options  issued  by  U.S. 
government  agencies,  as  well  as 
Treasury  securities.  The  preamble  stated 
that  details  for  these  authorizations 
should  be  established  by  policy. 

In  response  to  comments,  NCUA  has 
deleted  the  language  regarding 
establishing  limits  on  the  amounts  and 
types  of  transactions.  In  addition, 
Section  703.30(i)  of  the  final  rule 
clarifies  that  the  requirement  to  list 
approved  broker-dealers  applies  only  if 
the  credit  union  uses  third  parties  to 
purchase  or  sell  investments.  A  credit 
union  could  purchase  an  investment 
without  using  a  third  party  by,  for 
example,  obtaining  a  certificate  of 
deposit  (CD)  directly  from  a  bank  or  a 
Treasury  security  through  the  Treasury 
Direct  program.  The  final  rule  defines 
any  such  third  party  as  a  "broker- 
dealer,"  even  if  that  third  party  only 
buys  and  sells  investments  that  do  not 
meet  the  formal  definition  of  "security," 
such  as  CDs.  Section  703.30(i)  also 
requires  that  the  credit  union  maintain 
the  documentation  the  board  used  to 
approve  a  broker-dealer  as  long  as  the 
broker-dealer  is  approved  and  until  the 
documentation  has  been  both  audited 
and  examined.  That  requirement  was 
located  at  Section  703.3(b)(10)  of  the 
proposed  rule. 

Safekeeping 

Section  703.3(a)(10)  of  the  proposed 
rule  required  that  a  credit  union's 
investment  policy  list  approved 
safekeeping  entities  and  limits  on  the 
amounts  and  types  of  investments  that 
could  be  safekept  with  each  entity.  In 
response  to  comments,  NCUA  has 
deleted  the  language  regarding  amounts 
and  types  of  investments  and  the 
requirement  to  maintain  documentation 
used  to  approve  a  safekeeper.  Section 
703.30(j)  of  the  final  rule  clarifies  that 
the  requirement  to  list  approved 
safekeepers  applies  only  if  a  credit 
union  uses  such  entities.  Also  in 
response  to  comments.  NCUA  wishes  to 
make  clear  that  corporate  credit  imions 
may  serve  as  safekeepers. 

"Failed"  Investments 

Section  703.4(b)(3)  of  the  proposed 
rule  required  that  management  notify 
the  board  by  the  next  board  meeting  of 
any  investment  that,  because  of 
changing  market  conditions,  falls 
outside  of  board  policy  after  purchase. 
The  proposed  rule  also  created  an  entire 
section.  Section  703.7.  which 
established  divestiture  requirements  for 


a  credit  union  holding  an  investment 
that,  because  of  a  credit  downgrade  or 
failure  to  meet  an  interest  rate  shock 
test,  no  longer  meets  regulatory 
mandates.  Many  commenters  stated  that 
the  proposed  requirements,  particularly 
those  regarding  "failed"  investments, 
preempted  the  board's  right  to  establish 
its  own  policies  in  those  areas. 

NCUA  has  determined  to  retain  only 
a  few  simple  requirements  for 
investments  that  fail  board  policy  or 
part  703.  They  are  contained  in  Section 
703.40(f)  of  the  final  rule.  Other  than 
these.  Section  703.30(k)  requires  that 
the  board  establish  its  own  policies  for 
such  investments. 

Trading 

Section  703.3(a)(ll)  of  the  proposed 
rule  required  that  a  credit  union 
establish  trading  policies,  if  it  engages 
in  trading.  The  provision  listed  a 
number  of  items  that  the  policies  should 
address.  In  1987  NCUA  issued  Letter  to 
Credit  Unions  No.  89.  which  discussed 
trading  activities.  This  Letter  is  still 
effective.  No  significant  comments 
having  been  received  on  this  provision, 
it  is  retained  in  the  final  rule,  at  Section 
703.30(1). 

Section  703.40    What  General  Practices 
and  Procedures  Must  I  Follow  in 
Conducting  Investment  Tmnsactions? 

As  noted  earlier,  Section  703.3(b)  of 
the  proposed  rule  established  a  list  of 
required  investment  practices.  Those 
practices,  many  of  which  have  been 
modified,  are  found  in  Section  703.40  of 
this  final  rule. 

Classification  of  Seciirities 

Section  703.3(b)(1)  of  the  proposed 
rule  required  that  a  credit  union  classify 
securities  in  accordance  with  generally 
accepted  accounting  principles  (GAAP). 
The  applicable  principle  is  Statement  of 
Financial  Accounting  Standard  (SFAS) 
115.  The  preamble  stated  that  deposits  " 
and  shares  in  depository  institutions  are 
not  securities  and  are  not  subject  to 
SFAS  115.  In  response  to  comments, 
NCUA  notes  that  the  Fmandal 
Accounting  Standards  Board  has  stated 
that  jumbo  CDs  may  meet  the  definition 
of  security  and  may  be  subject  to  SFAS 
115.  A  credit  union  should  review  the 
relevant  disclosure  docimients  to 
determine  whether  a  CD  meets  the 
definition  of  security.  The  classification 
provision  has  been  retained  in  the  final 
rule,  at  Section  703.40(a). 

Delegation  of  Discretionary  Investment 
Authority 

Section  703.3(b)(2)(ii)  of  the  proposed 
rule  established  a  general  prohibition 
against  delegating  discretionary  control 


of  investment  authority  to  a  person 
other  than  an  official  or  employee  of  the 
credit  union.  However,  proposed 
Section  703.3(b)(2)(iii)  permitted  a 
credit  union  to  delegate  such  control  to 
an  investment  adviser  who  is  registered 
with  the  Securities  and  Exchange 
Commission  (SEC)  imder  the  Investment 
Advisers  Act  of  1940.  Proposed  Section 
703.3(b)(2)(iii)  limited  the  total  of  a 
credit  union's  delegation  of 
discretionary  investment  control  and 
investment  in  mutual  funds  to  100 
percent  of  capital. 

The  commenters  strongly  opposed  the 
limitation  on  delegation  of  discretionary 
investment  control,  particularly  the 
inclusion  of  investments  in  mutual 
funds  in  that  limitation.  Some  of  the 
concern  stemmed  from  confusion  over 
the  concept  of  "delegation  of  control." 
Although  Section  703.3(b)(2)(ii)  stated 
that  control  was  not  considered 
delegated  if  the  credit  union  authorized 
each  purchase  and  sale,  several 
commenters  thought  that  a  traditional 
relationship  with  a  broker-dealer  was 
included  in  the  concept.  A  credit  union 
has  not  delegated  discretionary 
investment  control  where  its  broker- 
dealer  recommends  purchases  and  sales 
but  does  not  act  until  it  has  received  the 
credit  union's  approval  for  the  specific 
transaction.  Likewise,  if  a  credit  union 
is  receiving  investment  advice  from  an 
investment  adviser  but  is  still  approving 
each  purchase  and  sale,  it  has  not 
delegated  discretionary  investment 
control. 

For  example,  if  a  broker  proposed  that 
a  credit  union  purchase  a  si>ecific 
security,  and  the  credit  union 
authorized  the  purchase,  the  credit 
union  has  not  delegated  discretionary 
control.  On  the  other  hand,  if  a  broker 
informed  a  credit  union  that  CMOs/ 
REMICs  with  2-year  weighted  average 
Uves  looked  like  good  investments,  and 
the  credit  union  responded  that  the 
broker  should  purchase  one  that  "looks 
good."  the  credit  union  has  delegated 
discretionary  control. 

NCUA  has  determined  to  retain  the 
general  prohibiticm  against  delegation  of 
discretionary  investment  control,  except 
under  certain  conditions.  Section 
703.40(b}  establishes  the  prohibition, 
and  Section  703.40(c)  estabhshes  the 
conditions  under  which  delegation  is 
permitted.  No  commenters  objected  to 
the  proposed  requirement  that 
delegations  of  discretionary  control  be 
limited  to  investment  advisers 
registered  v^th  the  SEC.  and  it  has  been 
retained  in  paragraph  (c)(1).  Paragraph 
(c)(2)  makes  explicit  what  is  a  ptart  of 
normal  business  practices;  that  is, 
analyzing  a  potential  investment 
adviser's  background. 
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Section  703.3(b)(2)(iii)  of  the 
proposed  rule  restricted  how  an 
investment  adviser  could  be 
compensated,  to  keep  his  or  her  interest 
allied  with  that  of  the  credit  union. 
Several  commenters  suggested  that  the 
provision  be  modiHed  to  make  it  clear 
that  there  are  no  restrictions  on 
compensating  a  registered  investment 
adviser  who  does  not  have  discretionary 
investment  control.  NCUA  agrees  and 
has  made  the  change.  The  provision  is 
located  at  paragraph  (c)(3)  of  Section 
703.40. 

Proposed  Section  703.3(b)(2}(v) 
required  that  investments  under  the 
discretionary  control  of  an  investment 
adviser  be  classified  as  either  available- 
for-sale  or  trading.  One  commenter  was 
opposed  to  this  provision,  but  NCUA 
continues  to  believe  it  is  necessary  and 
has  retained  it,  at  paragraph  (c)(4)  of 
Section  703.40.  Paragraph  (c)(5)  codifies 
what  should  be  a  part  of  normal 
business  practices,  that  is  receiving  a 
monthly  statement  from  an  adviser. 

Finally,  as  noted  above,  proposed 
Section  703.3(b)(2)(iii)  limited  the  total 
of  a  credit  union's  delegation  of 
discretionary  investment  control  and 
investment  in  mutual  funds  to  100 
percent  of  capital.  In  response  to  the 
commenters'  concerns,  NCUA  has 
determined  not  to  include  investments 
in  mutual  funds  in  the  limitation.  Also 
in  response  to  the  comments,  NCUA  has 
clarified  that  the  limitation  is  the 
aggregate  of  a  credit  union's  delegation 
of  discretionary  control,  that  is, 
regardless  of  the  number  of  investment 
advisers  a  credit  union  uses,  it  may 
delegate  discretionary  control  over  the 
portion  of  its  investment  portfolio  that 
represents  100  percent  of  its  capital. 
This  provision  is  located  at  paragraph 
(c)(6)  of  Section  703.40.  NCUA  notes 
that  whenever  a  credit  union  uses  any 
third  party,  such  as  investment  adviser, 
broker-dealer,  or  safekeeper,  to  carry  out 
investment  transactions  on  its  behalf,  it 
must  ensure  that  the  third  party 
complies  with  the  restrictions  of  Part 
703  and  the  FCU  Act.  This  could  be 
accomplished  through  written 
agreement  with  the  third  party. 

Credit  Analysis 

Section  703.3(b)(6)  of  the  proposed 
rule  required  credit  unions  to  perform 
credit  analyses  of  issuing  entities  unless 
the  investment  is  issued  or  guaranteed 
by  the  U.S.  government  or  is  covered  by 
share  or  deposit  insurance.  Recognizing 
that  it  often  is  difficult  for  credit  unions 
to  perform  detailed  credit  analyses,  the 
proposed  rule  established  a  minimum 
rating  of  B/C  for  financial  institutions 
that  are  rated.  The  preamble  noted  that 
credit  unions  should  perform  credit 


analyses  for  uninsured  investments  in 
nonrated  financial  institutions, 
including  corporate  credit  unions. 

A  number  of  commenters  expressed 
concern  regarding  the  proposed 
requirements,  particularly  credit 
analyses  of  corporate  credit  unions. 
They  argued  that  credit  analyses  were 
too  burdensome  and  that  credit  unions 
should  be  permitted  to  rely  entirely  on 
ratings.  Many  wondered  how  credit 
analyses  of  corporate  credit  unions 
could  be  conducted,  while  others 
believed  it  was  not  necessary,  since 
corporate  credit  unions  are  examined  by 
NCUA. 

NCUA  recognizes  that  a  small  credit 
union  may  be  unable  to  perform  a 
detailed  credit  analysis.  For  a  small 
credit  union,  investing  funds  in 
corporate  credit  unions  is  an 
appropriate  risk  management  alternative 
to  investing  in  securities.  NCUA  will 
not  take  exception  to  a  small  credit 
union  investing  all  of  its  surplus  funds 
in  a  corporate  credit  union. 

NCUA  expects  a  larger  credit  union, 
however,  to  perform  a  credit  analysis 
whenever  there  is  credit  risk.  The 
uninsured  (>ortion  of  an  investment  in  a 
corporate  credit  union  presents  such 
risk.  NCUA  supervises  corporate  credit 
unions  and  is  primarily  concerned  with 
their  safe  and  sound  operations  and 
adherence  to  applicable  laws,  rules,  and 
regulations.  This  supervision  does  not 
serve  as  a  guarantee  of  the  investment 
products  a  corporate  credit  union  may 
otter,  nor  as  assurance  against  potential 
loss. 

A  credit  union's  membership 
relationship  with  its  corporate  should 
assist  it  in  evaluating  the  corporate 's 
operations  and  financial  condition.  A 
credit  union  should  review  the 
corporate  credit  union's  earnings 
performance,  capital  level,  and 
investment  portfoho.  A  credit  union 
also  should  be  aware  of  the  corporate's 
operating  level  under  Part  704  and  its 
exposure  to  a  300  basis  goint  shift  in 
interest  rates. 

In  addition  to  uninsured  investments 
in  corporate  credit  unions,  investments 
with  credit  risk  include  uninsured  CDs, 
federal  funds,  bank  notes,  municipal 
securities,  and  repurchase  transactions. 
As  with  investments  in  corporate  credit 
unions,  a  credit  union  must  conduct  a 
credit  analysis  of  these  other 
investments  that  is  commensurate  with 
the  risk  of  the  exposure.  The  analysis 
should  include  a  review  of  capital, 
ratings,  financial  trends,  earnings,  and 
loan  losses.  While  the  proposed  rule 
required  that  this  analysis  be  updated 
semiannually,  the  final  rule  requires 
only  an  annual  update.  The  final  rule, 
located  at  Section  703.40(d),  also  does 


not  establish  a  minimum  financial 
institution  rating.  The  commenters 
noted  that  the  ratings  from  the  various 
rating  agencies  are  not  consistent  and 
that  too  many  institutions  are  uiu-ated. 

"Failed"  Investments 

As  noted  above  in  the  discussion  of 
Section  703.30(k),  the  proposed  rule 
required  board  notification  of 
investments  that  fall  outside  of  board 
policy  after  piu-chase  and  also 
established  divestiture  requirements  for 
investments  that  fail  the  regulation.  In 
response  to  comments,  NCUA 
determined  to  retain  the  board 
notification  requirement  for  investments 
failing  board  policy  and  to  eliminate  all 
of  the  requirements  for  investments 
failing  the  regulation  except  board  and 
NCUA  notification.  These  requirements 
are  located  at  Section  703.40(e)  of  the 
final  rule.  To  the  extent  that  Section 
703.40(e)  conflicts  with  Letter  to  Credit 
Unions  No.  169,  governing  CMOs/ 
REMICs  that  fail  the  stress  test,  the 
Letter  is  superseded.  Credit  unions 
should  not  interpret  the  removal  of 
specific  divestiture  requirements  from 
the  final  rule  as  NCUA's  tacit  approval 
to  hold  a  failed  investment  indefinitely. 
On  the  contrary,  NCUA  will  continue  to 
review  the  safety  and  soundness  of 
failed  investments  to  determine  whether 
divestiture  is  necessary.  As  always, 
instruments  that  were  impermissible 
when  purchased  may  be  subject  to 
immediate  divestiture. 

Documentation 

Proposed  Section  703.3(b)(10) 
required  that  documentation  be 
maintained  through  the  examination 
and  audit  cycles.  The  preamble  noted 
that  there  had  been  instances  where 
credit  unions  failed  to  maintain  enough 
documentation  for  the  examiner  and 
auditor  to  properly  analyze  the  security 
or  determine  the  relationship  of  the 
investment  decisions  to  the  credit 
union's  policies.  There  were  few 
comments  on  this  section,  and  it  has 
been  retained  in  the  final  rule,  at 
Section  703.30(f).  A  credit  union  must 
maintain  sufficient  information  to 
demonstrate  that  it  has  exercised 
prudent  judgment  in  making  investment 
decisions. 

Section  703.50    What  Rules  Govern  My 
Dealings  With  Entities  I  Use  To 
Purchase  and  Sell  Investments  ("Broker- 
Dealers")? 

Section  703.3(b)(7)  of  the  proposed 
rule  required  that  any  broker-dealer 
used  by  a  credit  union  be  either  a 
federally  regulated  depository 
institution  or  registered  with  the 
Securities  and.  Exchange  Commission 
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(SEC).  The  proposed  rule  also  required 
that  credit  unions  conduct  an  analysis 
of  the  tinancial  condition  and 
reputation  of  the  broker-dealer  and  sales 
representative.  The  comments  on  this 
section  were  mixed,  with  some  in  favor 
of  the  proposed  requirements  and  others 
objecting  that  they  were  too 
burdensome.  NCUA  continues  to 
believe  that  credit  unions  should  do 
business  only  with  broker-dealers  that 
meet  a  certain  minimum  standard  of 
conduct  and  has  retained  the 
requirement.  This  means  that  even 
when  purchasing  a  CD  through  a  broker 
who  only  sells  CDs,  the  broker  must  be 
either  registered  with  the  SEC  or  a 
federally  regulated  depository 
institution. 

NCUA  also  believes  that  credit  imions 
should  exercise  due  diligence  in 
determining  whether  to  transact 
business  with  a  broker-dealer  and/or 
sales  representative.  As  an  additional 
control,  a  credit  union  should  consider 
prohibiting  any  oflicial  or  employee 
with  discretionary  investment  authority 
firom  maintaining  a  personal  accoimt 
with  the  same  sales  representative  that 
the  credit  union  uses.  If  the  broker- 
dealer  acts  as  a  credit  union's 
counterparty  in  transactions, 
introducing  credit  risk,  the  credit  imion 
must  increase  its  level  of  due  diligence. 

Section  703.60    What  Rules  Govern  My 
Safekeeping  of  Investments? 

Section  703.3(b)(8)  of  the  proposed 
rule  established  new  safekeeping 
requirements  for  credit  unions.  It 
required  that  a  credit  imion  maintain  its 
securities  independently  of  its  broker- 
dealer  and  that  it  receive  a  safekeeping 
receipt  for  each  investment  held  in 
safekeeping.  It  permitted  an  investment 
to  be  held  in  street  name  as  long  as  the 
credit  union  and/or  safakeeper  maintain 
documentation  establishing  that  the 
credit  union  is  the  beneficial  owner  of 
the  investment.  It  required  a  credit 
union  to  review  the  financial  condition 
of  approved  safekeepers  at  least 
annually  and  that  purchases  and  sales 
be  "delivery  versus  payment."  where 
payment  for  an  investment  occurs 
simultaneously  with  its  delivery. 

In  response  to  comments,  NCIJA  has 
eliminated  the  requirement  to  obtain 
safekeeping  receipts,  the  requirement  to 
review  the  financial  condition  of 
approved  safekeepers,  and  the  language 
regarding  street  name.  A  credit  union 
may  permit  investments  to  be  held  in 
the  name  of  a  broker  or  nominee  and 
should  maintain  documentation 
showing  that  it  is  the  true  owner  of  the 
investments.  The  credit  union  should  be 
listed  as  owner  on  the  individual 
confirmation  statements  and  monthly 


safekeeping  statements  required  by  the 
final  rule. 

The  proposed  requirement  for 
investments  to  be  held  by  a  safekeeper 
under  a  written  custodial  agreement  has 
been  retained  in  the  final  rule.  In 
response  to  comments,  however,  NCUA 
wishes  to  clarify  that  the  provision  does 
not  require  that  the  agreement  be 
between  the  credit  union  and  the 
custodian.  The  agreement  may  be 
between  the  broker  and  the  custodian, 
although  in  that  case,  the  credit  union 
should  obtain  a  copy. 

Section  703. 70    What  Must  I  Do  to 
Monitor  My  Non-Security  Investments  in 
Banks,  Credit  Unions,  and  Other 
Depository  Institutions? 

One  of  the  challenges  of  this  rule  was 
establishing  criteria  to  ensure  that  credit 
unions  with  portfolios  of  securities 
know  the  risks  of  those  instruments, 
while  permitting  credit  unions  that 
restrict  their  investments  to  CDs  and 
corporate  credit  union  deposits  to  do  so 
without  undue  burden,  even  though 
those  instruments  can  present  some 
credit  and  interest  rate  risk.  Sections 
703.3  (b)(4)  and  (b)(5)  of  the  proposed 
rule  required  credit  unions  to  perform 
certain  actions  to  value  and  monitor 
their  securities.  The  GAAP  definition  of 
"security"  includes  marketable 
instruments  such  as  Treasuries, 
agencies,  mortgage  backed  instruments, 
and  as  previously  discussed,  certain 
jimibo  CDs.  The  only  monitoring 
provision  that  addressed  investments 
that  were  not  secxirities,  such  as 
ordinary  CDs  and  corporate  deposits, 
was  at  proposed  Section 
703.3(b)(4)(ii)(A),  which  required  credit 
unions  to  prepare  monthly  reports 
listing  the  characteristics  of  each 
investment  held. 

Some  commenters  expressed  concern 
that  the  requirements  for  securities  also 
appUed  to  ordinary  CDs  and  corporate 
deposits.  This  final  rule  maintains  the 
proposed  rule's  distinction  between 
"securities"  and  "investments,"  but  to 
make  it  clearer  that  a  credit  imion  that 
chooses  to  invest  only  in  ordinary 
shares  and  deposits  need  not  worry 
about  the  requirements  fo.-  securities, 
this  final  rule  establishes  a  separate 
section  for  investments  in  depository 
institutions  that  do  not  constitute 
securities.  Further,  the  regulatory 
burden  itself  has  been  reduced.  Section 
703.70  requires  a  credit  union  to  Ust, 
quarterly  rather  than  monthly,  the  dollar 
value  of  only  those  non-security  shares 
or  de[>osits  that  have  embedded  options, 
remaining  maturities  greater  than  3 
years,  or  coupon  formulas  related  to 
more  than  one  index  or  inversely  related 
to,  or  multiples  of,  an  index.  A  credit 


union's  board  should  be  aware  of  the 
potential  risk  of  shares  or  deposits  with 
these  characteristics. 

Section  703.80    What  Must  I  Do  to 
Value  My  Securities? 

Proposed  Section  703.3(b)(5)(i) 
required  that  before  purchasing  or 
selling  a  security,  a  credit  union  obtain 
a  price  quotation  from  a  second  broker 
or  from  an  industry-recognized 
information  provider.  The  preamble 
noted  that  credit  unions  have  been 
known  to  pay  or  receive  prices  that  were 
significantly  different  from  market 
prices  because  their  brokers  knew  they 
were  not  verifying  prices  with  other 
sources. 

A  number  of  commenters  objected  to 
the  requirement  to  obtain  a  second 
price,  arguing  that  it  was  burdensome 
and  unrealistic.  NCUA  continues  to 
believe  that  it  is  imperative  for  credit 
unions  to  ensure  that  they  know  the 
market  prices  of  the  securities  they  buy 
and  sell,  and  has  retained  the 
requirement,  at  Section  703.80(a). 
Again,  to  minimize  burden,  the  rule 
allows  a  credit  union  to  obtain  a  second 
price  from  an  industry-recognized 
information  provider.  This  may  be  an 
electronic  service  that  provides  market 
information  (Bloomberg,  Reuters,  etc.) 
or  a  newspaper  of  general  and  regular 
circulation  (Wall  Street  Journal,  New 
York  Times,  etc).  NCUA  recognizes  that 
prices  from  information  providers  are 
indicative  only,  but  they  should  show 
whether  a  broker's  price  is  reasonable. 
To  further  reduce  burden,  and  in 
response  to  comments,  an  exception  has 
been  added  for  new  issues  purchased  at 
par. 

The  rule  does  not  require  that  the 
credit  union  use  the  broker  with  the  best 
price.  NCUA  imderstands  that  a  credit 
union  can  receive  ancillary  services 
from  a  broker  that  are  not  reflected  in 
fees,  and  a  credit  union  may  choose  to 
compensate  the  broker  by  occasionally 
accepting  a  poorer  price  than  that 
available  from  another  broker.  However, 
credit  unions  should  be  aware  of  the 
implicit  cost  of  these  services. 
Tlierefore,  as  discussed  earlier.  Section 
703.40(g)  requires  that  a  credit  union 
docxmient  the  prices  it  pays  or  receives 
for  securities.  NCUA  understands  that 
prices  received  from  broker-dealers 
generally  will  not  be  in  writing; 
however,  the  credit  union  should 
document  who  was  called,  the  date  and 
time  of  the  call,  and  the  quoted  price  or 
spread  to  the  relevant  security.  A  phone 
note  with  the  identified  information 
would  meet  this  requirement. 

Proposed  Section  703.3(b)(5)(ii) 
required  a  monthly  review  of  the  fair 
value  of  each  security  in  a  credit  union's 
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portfolio.  The  preamble  noted  that  this 
information  generally  is  provided  by 
broker-dealers  or  safekeep)ers.  There  was 
virtually  no  opposition  to  this 
requirement,  and  it  has  been  retained  in 
the  final  rule,  at  Section  703.90(b). 

To  ensure  some  independent 
verification  of  a  broker's  or  safekeep)er's 
prices,  proposed  Section  703.3(b)(5)(iii} 
required  credit  unions  to  obtain  semi- 
annual prices  on  their  securities  firom 
another  broker  or  an  industry- 
recognized  information  provider.  In 
response  to  comments.  Section 
703.80(c)  of  the  final  rule  simply 
requires  a  credit  union's  supervisory 
committee  to  comply  with  existing 
auditing  standards  and  annually  assess 
the  reliability  of  prices  received  from  a 
broker  or  safekeeper.  Credit  unions  or 
their  auditors  should  refer  to  the 
practices  and  procedures  discussed  in 
the  investments  chapter  of  the  American 
Institute  of  Certified  Public  Accountants 
guide  Audits  of  Credit  Unions. 
'     Proposed  Section  703.3(b)(5) 
provided,  throughout,  that  where  a 
credit  union  could  not  obtain  the  price 
of  a  particular  security,  it  could  obtain 
the  price  of  one  with  ^substantially 
similar  characteristics.  Rather  than 
repeating  this  each  time  a  price  is 
required.  Section  703.80(d)  of  the  final 
rule  states  it  generally. 

Section  703.90    What  Must  I  Do  to 
Monitor  the  Risk  of  My  Securities? 

Monthly  Report 

Proposed  Section  703.3(b)(4)(ii)  (A) 
and  (B)  required  a  federal  credit  union 
to  prepare  a  monthly  report  showing  the 
characteristics  of  each  investment  in  the 
portfolio  and  the  change  in  the  fair 
value  or  total  return  of  each  security 
since  the  date  of  purchase  and  for  the 
last  month.  In  response  to  comments, 
NCUA  has  eliminated  the  requirement 
to  list  the  characteristics  of  each 
investment  each  month.  In  addition, 
since  several  commenters  were 
confused  about  the  total  return  concept, 
NCUA  has  deleted  all  references  to  total 
return  from  the  rule,  although  credit 
unions  may  choose  to  calculate  it  in 
addition  to  fair  value. 

A  number  of  commenters  questioned 
the  need  to  calculate  the  fair  value  of 
securities  classified  as  hold-to-maturity. 
NCUA  has  determined  to  retain  the 
requirement  for  a  credit  union  to  report 
the  fair  value  and  dollar  change  since 
the  prior  month-end  of  all  its  securities, 
since  those  changes  can  affect  future 
earnings.  For  example,  in  a  rising 
interest  rate  environment,  with  rate- 
sensitive  members,  a  credit  union  may 
be  compelled  to  increase  its  share  rates. 
A  credit  union  with  fixed  coupon 


investments  experiences  no  equivalent 
increase  in  interest  income.  The 
resulting  decline  in  earnings  occurs 
regardless  of  whether  the  securities  are 
classified  as  hold-to-maturity  or 
available-for-sale.  Therefore,  it  is 
important  for  the  investment-related 
committee  and  board  to  know  what  has 
happened  to  the  value  of  all  those 
securities.  The  requirement  is  located  at 
Section  703.90(a)  of  the  final  rule.  A 
credit  union  that  chooses  to  keep  all  of 
its  investments  in  CDs  and  corporate 
credit  union  shares  and  deposits  is  not 
required  to  price  its  investments  and 
therefore  is  not  subject  to  the 
requirement. 

Quarterly  Report 

Proposed  Section  703.3(b)(4)(ii)(C) 
required  a  credit  union  to  calculate, 
quarterly,  the  value  of  securities  that 
NCUA  determined  represented  greater 
potential  interest  rate  risk.  They  were: 
(1)  Securities  that  amortize;  (2) 
securities  with  embedded  options;  (3) 
securities  with  maturities  greater  than  3 
years;  and  (4)  securities  where  contract 
rates  are  related  to  more  than  one  index 
or  are  inversely  related  to,  or  multiples 
of,  an  index. 

In  response  to  comments.  NCUA  has 
removed  amortizing  securities  from  the 
list,  located  at  Section  703.90(b)  of  the 
final  rule.  Most  amortizing  securities 
that  represent  greater  potential  interest 
rate  risk  will  be  included  because  they 
contain  embedded  options.  NCUA 
includes  all  securities  with  embedded 
options  because  even  put  provisions 
and  interest  rate  floors  can  affect  the 
price  of  a  security  independent  of  actual 
changes  in  interest  rates.  To  be 
consistent  with  market  terminology. 
NCUA  also  has  changed  the  term 
"contract  rate"  to  "coupon  formula." 

A  number  of  commenters  urged  that 
the  maturity  threshold  be  extended  to  5 
years,  to  be  consistent  with  the 
definition  of  risk  asset  in  Section 
700.  l(i)  of  the  NCUA  Rules  and 
Regulations.  NCUA  notes  that  the 
proposed  requirement  and  the  risk  asset 
regulation  have  different  purposes  and 
effects.  The  classification  of  a  security 
as  a  risk  asset  under  Section  700. l(i). 
results  in  a  credit  union  having  to 
transfer  additional  income  to  reserves 
under  Section  116  of  the  FCU  Act.  In 
contrast,  the  only  result  of  classifying  a 
security  as  representing  greater  potential 
risk  under  Part  703  is  that  a  credit  union 
might  have  to  test  its  securities  to  gain 
important  information  about  the  interest 
rate  risk  on  its  balance  sheet.  NCUA 
believes  that  significant  risk  would  be 
missed  by  failing  to  include  securities 
with  maturities  from  3  to  5  years  in  the 
category  that  could  trigger  testing 


requirements  and  has  determined  to 
leave  the  threshold  at  3  years.  NCUA 
has  clarified,  however,  that  maturity 
means  remaining  maturity. 

Several  conmienters  suggested 
excluding  U.S.  Treasury  and  agency 
securities  from  the  group  that  represents 
greater  potential  risk.  This  comment 
reflects  a  misunderstanding  of  the  risk 
being  evaluated.  The  securities  at  issue 
are  those  that  represent  greater  potential 
interest  rate  risk,  not  credit  risk. 
Although  Treasury  and  agency 
securities  do  not  present  credit  risk, 
they  can  have  considerable  interest  rate 
risk  depending  on  their  characteristics. 
To  some  extent,  this  risk  can  be 
estimated  by  subjecting  these  securities 
to  interest  rate  shock  tests. 

Shock  Test 

Under  Section  703.3(b)(4)(iii)  of  the 
proposed  rule,  if  the  total  value  of 
securities  determined  to  represent 
greater  potential  risk  was  greater  than  a 
credit  union's  capital,  the  credit  union 
was  required  to  calculate  the  potential 
impact,  on  the  fair  value  and/or  total 
return  of  each  security  in  the  portfolio 
and  the  portfolio  as  a  whole,  of  parallel 
shifts  of  plus  and  minus  300  basis 
points.  The  purpose  of  the  analysis  was 
to  determine  the  impact  of  potential 
shifts  in  interest  rates  on  the  credit 
union's  future  capital  position. 

NCUA  recognized  this  was  a  naive 
test  and  that  substantial  risks  could  be 
missed  by  credit  unions  holding 
potentially  more  risky  securities  in  a 
total  amount  less  than  capital.  NCUA 
believed,  however,  that  the  requirement 
represented  a  reasonable  compromise 
between  imperfect  risk  assessment  and 
the  burden  that  would  result  if  every 
credit  union  had  to  test  every  security. 

As  limited  as  the  testing  was,  a 
number  of  commenters  argued  that  it 
would  be  too  burdensome,  suggesting 
that  the  threshold  of  100%  of  capital  be 
raised  to  150%  or  200%.  To  determine 
the  impact  of  the  requirement  on  federal 
credit  unions,  NCUA  analyzed  data 
from  December  1995  call  reports.  NCUA 
used  assumptions  about  the 
characteristics  of  Treasury  and  agency 
securities  that  probably  caused  more  of 
such  seciuities  to  be  included  than 
would  actually  be  the  case.  The  results 
of  the  analysis  are  described  in  the 
following  table: 


Asset  size  (in 
millions) 

A 

B 

C 

<$2  

$2-$10  

$10-$60  

>$50  

18 

90 

351 

462 

2.173 

2.507 

1.769 

795 

0.8% 

3.6% 

19.8% 

58.1% 
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Asset  size  (in 
rTiions) 

A 

B 

C 

Total  .. 

921 

7.244 

12.7% 

A — Numt)er  of  federal  credit  unions  that 
would  be  required  to  complete  the  300  tasis 
point  stress  test. 

B— Total  numt)er  of  federal  credit  unions  in 
the  respective  asset  ranges. 

C — Percentage  of  A  to  8  (A-s-B-C). 

The  analysis  shows  that,  at  most,  only 
921^  or  12.7  percent,  of  all  federal  credit 
unions  would  be  required  to  subject 
their  portfolios  to  the  test.  The  vast 
majority  of  these  have  assets  greater 
than  $10  million.  NCUA  believes  that 
the  test  would  not  be  a  significant 
burden  to  these  credit  unions  and  that 
it  is  imperative  for  these  credit  unions 
to  monitor  their  potential  interest  rate 
risk.  Therefore,  it  has  retained  the  test, 
at  Section  703.90(c).  Credit  unions  that 
are  either  unwilling  or  unable  to 
monitor  their  risk  through  the  test 
should  rethink  their  investment 
strategy.  In  response  to  comments, 
however.  NCUA  has  reduced  their 
frequency  of  the  test  from  monthly  to 
quarterly.  Further,  as  discussed  earlier, 
to  avoid  confusion,  there  is  no  longer 
any  reference  to  total  return. 

NCUA  understands  that  credit  unions 
with  deteriorating  securities  in  the  hold- 
to-maturity  portfolio  may  have  less  and 
less  likelihood  of  meeting  the  shock  test 
"hurdle"  due  to  the  use  of  fair  value 
versus  amortized  cost  in  the  calculation. 
Sinc»  securities  classified  as  hold-to- 
maturity  are  not  adjusted  to  fair  value, 
when  their  value  goes  down,  there  is  no 
corresponding  decrease  in  net  capital. 
As  a  result,  the  ratio  of  potentially  more 
risky  securities  to  net  capital  declines. 
This  may  lead  to  the  anomalous 
situation  of  a  decreasing  requirement  to 
test,  because  the  threshold  is  less  likely 
to  be  triggered  when  hold-to-maturity 
values  are  declining  substantially. 
Howrever.  the  purpose  of  the  test  is  to 
show  potential  problems  with  the 
portfolio,  and  securities  rapidly  losing 
value  will  already  be  reported  under 
Section  703.90(aj. 

Some  commenters  suggested  that  a 
test  that  applies  to  securities  but  not 
deposits  could  induce  some  credit 
unions  to  purchase  deposit  instruments 
that  have  the  same  risk  characteristics  as 
the  securities  that  trigger  the  test.  If  the 
test  is  not  triggered,  the  credit  unions 
will  be  ignorant  of  the  interest  rate  risk 
of  their  investments.  NCUA  was  aware 
of  this  trade-off.  and  chose  not  to 
impose  the  test  on  credit  unions  with 
minimal  investments  in  securities. 
However.  Section  703.70  requires  credit 
unions  to  list  shares  and  deposits  with 
the  relevant  risk  characteristics.  This 
information  should  make  credit  union 


boards  aware  of  the  possibiluy  oi 
interest  rate  risk.  In  addition,  NCUA 
intends  to  collect  the  information 
through  the  call  report. 

Section  703.100    What  Investments  and 
Investment  Activities  Are  Permissible 
for  Me? 

Contracting  for  Securities 

Current  Section  703.4(a)  permits  a 
credit  union  to  contract  for  the  purchase 
or  sale  of  a  security  provided  that  the 
delivery  of  the  security  is  to  be  made 
within  30  days  from  the  trade  date.  This 
accommodates  the  settlement  of  U.S. 
govenunent  and  agency  securities. 
Section  703.4(b)  permits  a  credit  union 
to  enter  into  a  cash  forward  agreement 
to  purchase  or  sell  a  security  provided 
that  the  period  from  the  trade  date  to  the 
settlement  date  does  not  exceed  120 
days.  This  was  designed  to 
accommodate  the  settlement  of 
mortgage-backed  securities.  Section 
703.4(a)  of  the  proposed  rule  deleted 
these  specific  time  frames,  and  the 
authorit)'  to  enter  into  cash  forward 
agreements,  and  simply  provided  for  a 
credit  union  to  contract  for  the  purchase 
or  sale  of  a  security  provided  that 
delivery  of  the  security  was  by  "regular- 
way"  settlement. 

The  current  regulation  had  created 
some  problems  distinguishing  between 
regular  delivery  and  forward 
commitments.  The  proposed  regulation 
was  intended  to  permit  a  credit  union 
to  contract  for  the  purchase  of  a  security 
no  matter  when  it  settles,  as  long  as  the 
settlement  date  is  within  the  normal 
time  frame  that  the  securities  industry 
has  established  for  that  type  of  security. 
Regular-way  settlement  varies, 
depending  on  the  type  of  security  and 
whether  it  is  being  purchased  or  sold  on 
the  secondary  market  or  is  a  new 
issuance. 

Securides  industry  practices  for 
regular-way  settlement  have  become 
well-defined  for  most  tyjaes  of 
investments  that  are  permissible  for 
credit  unions.  The  time  frames  arise 
from  customary  practice  in  the 
securities  industry  among  brokers  and 
dealers,  guidelines  established  by  the 
Public  Seciuities  Association,  and 
requirements  of  the  Securities  and 
Exchange  Commission  and  the 
Municipal  Securities  Rulemaking  Board. 

Regular-way  settlement  for  the  most 
common  types  of  secondary  market 
securities  purchased  or  sold  by  credit 
unions  is  either  one  or  three  business 
days  after  the  trade  date.  For  securities 
that  are  just  being  issued,  the  time  frame 
from  trade  date  to  settlement  date  can  be 
considerably  longef ,  depending  on  the 
period  between  the  aimouncement  of 


Uie  otlenng  aiid  the  issuance  of  the 
security.  Although  se'-eral  commenters 
expressed  concern  about  being  boiuid 
by  regular-way  time  frames.  NCUA  is 
not  convinced  that  it  is  necessary  to  go 
beyond  regular  way.  Therefore,  it  has 
retained  the  requirement,  at  Section 
703.100(a). 

Indexes 

The  current  rule  is  silent  as  to  the 
tyjjes  of  indexes  to  which  variable  rate 
instruments  can  be  tied.  Section 
703.4(h)  of  the  proposed  rule  limited 
permissible  indexes  to  those  tied  to 
domestic  interest  rates  only.  These 
include,  for  example,  constant  maturity 
Treasury  and  U.S.  dollar-denominated 
LIBOR  rates.  Prime,  and  the  11th 
District  Cost  of  Funds.  The  preamble 
noted  that  this  would  prohibit  a  credit 
union  from  purchasing  an  investment 
linked  to  an  equity  index,  either  as  a 
sj)eculative  investment  or  to  match 
against  a  product  offered  to  a  member. 
NCUA  continues  to  believe  that  it  is  not 
appropriate  for  a  credit  union  to  invest 
in  an  instrument  that  does  not  correlate 
to  its  cost  of  funds,  and  has  retained  the 
prohibition,  at  Section  703.100(b).  The 
provision  also  prohibits  a  credit  union 
from  purchasing  the  new  inflation- 
indexed  Treasury  bonds. 

Corporate  Credit  Unions 

Proposed  Section  703.4(f)  addressed 
credit  union  investments  in  corporate 
credit  union  capital  shares  and  deposits. 
The  proposed  rule  limited  credit  union 
investment  in  the  capital  shares  of  a 
corporate  credit  union  to  a  total  of  one 
{>ercent  of  the  investing  credit  union's 
assets,  due  to  the  potential  risk 
associated  with  such  investments. 

A  number  of  commenters  seemed 
confused  by  the  provision,  believing 
that  NCUA  was  proposing  a  limit  on  all 
investments  in  corporate  credit  unions. 
That  is  not  the  case.  The  proposed  limit 
does  not  apply  to  regular  shares  or 
deposits  in  corporate  credit  unions;  it 
applies  only  to  capital  shares,  which 
can  come  in  two  forms: 

Membership  capital  and  member 
paid-in  capital.  To  clarify  the  scope  of 
the  limitation,  the  final  rule  expressly 
uses  those  terms.  NCUA  intends  that  a 
credit  union  be  limited  to  investing  a 
total  of  1  percent  of  its  assets,  all  in 
membership  capital,  all  in  member 
paid-in  capital,  or  divided  between 
them,  in  each  corporate  credit  union  in 
which  it  invests.  A  few  commenters 
expressed  concern  that  some  credit 
unions  might  now  have  more  than  1 
percent  of  assets  in  capital  shares  in  one 
corporate  credit  union.  Any  such 
investment  will  be  grandfathered. 
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A  credit  union  must  fully  understand 
the  risks  associated  with  paid-in  and 
membership  capital  before  making  such 
investments.  An  investing  credit  union 
must  be  aware  that  its  funds  are  at  risk 
and  that  it  may  not  have  access  to  them 
for  20  years,  in  the  case  of  paid-in 
capital,  and  3  years,  in  the  case  of 
membership  capital.  Corporate  credit 
unions  are  required  to  fully  disclose  the 
conditions  of  their  capital  instruments, 
and  a  credit  union  should  review  the 
disclosures  carefully  before  deciding  to 
invest. 

Common  Trust  Funds,  Mutual  Funds, 
and  Other  Investment  Companies 

Section  703. 4(j)  of  the  current 
regulation  provides  that  a  federal  credit 
union  may  invest  in  a  mutual  fund, 
provided  that  the  investments  and 
investment  transactions  of  the  fund  are 
legally  {>ermissible  for  federal  credit 
unions  under  the  FCU  Act  and  NCUA 
regulations.  Proposed  Section  703.4(d) 
broadened  this  authority  by  permitting 
investment  in  an  investment  company^ 
that  was  registered  with  the  Securities 
and  Exchange  Commission  under  the 
Investment  Company  Act  of  1940. 

The  proposal  retained  the 
requirement  that  the  investments  and 
investment  transactions  of  the 
investment  company  be  permissible  for 
federal  credit  unions  and  clarified  that 
this  limitation  be  established  by  the 
Company's  prospectus  and/or  statement 
uf  additional  information,  changeable 
only  by  shareholder  vote.  One  method 
of  establishing  that  a  fund  was  a 
permissible  investment  was  for  the 
prospectus  to  state  that  it  was  "a  legal 
investment  for  federal  credit  unions"  or 
"legal  under  the  FCU  Act  and  NCUA 
Rules  and  Regulations."  The  proposed 
rule  also  limited  the  aggregate  of  a  credit 
union's  investment  in  investment 
companies  vxd  delegation  of 
discretionary  investment  control  to  an 
investment  adviser  to  100  percent  of 
capital. 

In  response  to  comments,  NCUA  has 
eliminated  the  shareholder  approval 
requirement  in  Section  703.100(d)  of  the 
final  rule.  NCUA  also  has  determined 
that  Section  703.100(d)  need  not 
explicitly  mention  the  statement  of 
additional  information,  since  it  is 
generally  incorporated  by  reference  into 
the  prospectus.  In  addition,  NCUA  has 
removed  the  limitation  on  how  much  a 
credit  union  may  invest  in  an 
investment  company. 

NCUA  also  has  deleted  the  sentence 
that  described  how  a  mutual  fund  can 
establish  that  it  is  a  permissible 
investment  for  federal  credit  unions. 
Some  commenters  mistakenly 
concluded  that  it  meant  that  for  a 


mutual  fund  to  be  legal  for  federal  credit 
unions,  the  prospectus  was  required  to 
say  that  the  fund  complies  with  the  FCU 
Act  and  NCUA  Rules  and  Regulations. 
The  sentence  was  intended  to  make  it 
clear  that  NCUA  was  departing  from  the 
position  taken  in  Letter  to  Credit  Unions 
No.  155,  which  required  that  a 
prospectus  detail  every  investment  and 
transaction  authorized  for  a  fund,  so 
that  a  credit  union  could  determine 
whether  the  fund  was  a  permissible 
investment.  As  noted  in  the  preamble  to 
the  proposed  rule,  NCUA  found  it 
difficult  to  establish  how  much  detail 
was  necessary  to  determine  that  a  fund 
engaged  only  in  activities  that  were 
permissible  for  credit  imions.  The 
proposed  sentence  intended  to  convey 
that  one  way  of  meeting  that 
requirement  was  for  a  prospectus  to 
state  that  the  fund  was  permissible. 
Federal  securities  laws  require  that  a 
prospectus  accurately  represent  the 
activities  of  the  fund. 

To  avoid  confusion,  NCUA  has 
deleted  the  sentence.  The  position 
remains  the  same,  however.  A  credit 
union  should  review  the  prospectus  of 
any  mutual  fund  in  which  it  is 
considering  investing.  If  the  prospectus 
lists  the  authorized  investments  and 
investment  activities  of  the  fund  in 
sufficient  detail  for  the  credit  union  to 
determine  that  all  of  them  are 
permissible,  it  may  invest  in  the  fund. 
If  the  prospectus  lists  the  activities  of 
the  fund  generally,  and  none  of  them  are 
impermissible  for  federal  credit  unions, 
but  also  states  that  the  fund  is  "legal  • 
under  the  FCU  Act  and  NCUA  Rules 
and  Regulations,"  or  something  to  that 
effect,  a  credit  union  may  invest  in  the 
fund.  Regardless  of  whether  a 
prospectus  states  that  a  fund  is  legal  for 
federal  credit  unions,  if  it  is  clear  that 
some  of  the  activities  are  impermissible, 
a  credit  union  may  not  invest  in  the 
fund. 

A  final  change  to  this  section  was  the 
addition  of  t)ank-managed  collective 
investment  funds,  also  known  as 
common  trust  funds,  as  permissible 
investments.  Such  funds  are  subject  to 
the  same  rules  as  are  mutual  funds 
regarding  the  underlying  investments 
and  content  of  the  prospectus. 

CMOs/REMICs 

Section  704.4(e)  of  the  proposed  rule 
addressed  the  high  risk  securities  test 
(HRST)  for  CMOs/REMICs.  The  most 
significant  change  was  the  application 
of  the  entire  test  to  variable  as  well  as 
fixed  rate  CMOs/REMICs.  NCUA  had 
determined  that  the  price  sensitivity 
portion  of  the  HRST  failed  to  reflect 
adequately  the  impact  of  basis  and  cap 
risk.  Although  a  number  of  commenters 


objected  to  applying  the  average  life  and 
average  life  sensitivity  tests  to  variable 
rate  CMOs/REMICs,  NCUA  has 
concluded  that  the  requirement  should 
substantially  reduce  the  risk  exposure 
for  these  securities  and  has  retained  it 
at  Section  703.100(e). 

Municipal  Securities 

Section  703.4(g)  of  the  proposed  rule 
established  minimum  credit  ratings  for 
municipal  bonds.  Credit  unions  were 
limited  to  purchasing  bonds  rated  in 
one  of  the  two  highest  rating  categories 
by  at  least  one  nationally  recognized 
statistical  rating  organization  (NRSRO). 
In  response  to  comments,  NCUA  has 
expanded  the  category  of  permissible 
municipal  bonds  to  those  rated  in  one 
of  the  four  highest  rating  categories,  that 
is,  those  that  are  investment  grade. 
NCUA  also  has  added  language  to 
explain  NRSROs.  The  provision  is 
located  at  Section  703.100(f). 

Expository  Institutions 

Section  703.4(c)  of  the  proposed  rule 
permitted  a  credit  union  to  sell  federal 
funds  to  a  Section  107(8)  institution, 
and  Section  703.4(h)  provided  that  a 
credit  union  could  purchase  yankee 
dollar  deposits,  eurodollar  deposits,  and 
banker's  acceptances.  NCUA  received 
no  comments  on  these  sections  and  has 
retained  them  in  Sections  703.100  (g) 
and  (h),  respectively,  of  the  final  rule. 
To  clarify  and  standardize  positions  it 
has  taken  in  opinion  letters,  NCUA  also 
has  added  the  authority  to  purchase 
deposit  notes  and  certain  bank  notes. 

Repurchase  Transactions 

Section  703.4(b)  of  the  proposed  rule 
simplified  the  language  authorizing 
credit  union  investment  in  repurchase 
transactions.  NCUA  received  no 
negative  comments  on  the  provision  and 
has  retained  it  at  Section  703.100(i)  of 
the  final  rule.  The  provision  has  been 
clarified  to  require  daily  assessment  of 
the  market  value  of  the  repurchase 
securities  and  explicitly  includes  the 
standard  practice  of  entering  into  signed 
contracts  with  approved  counterparties. 
Credit  unions  should  review  NCUA 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  No.  85-2  for  a  detailed 
discussion  of  appropriate  controls  for 
repurchase  transactions. 

Reverse  Repurchase  Transactions  and 
Securities  Lending 

Proposed  Section  703.6  established  a 
new  section  addressing  the  pledging  of 
securities  through  reverse  repurchase 
transactions,  securities  lending,  and 
collateralized  borrowing.  In  response  to 
a  comment,  the  final  rule  establishes 
separate  sections  for  reverse  repurchase 
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transactions  and  securities  lending, 
Sections  703.100  (j)  and  (k), 
respectively.  The  final  rule  does  not 
explicitly  address  collateralized 
borrowing.  The  new  sections  have  been 
clarified  to  require  daily  pricing  of  any 
securities  received  in  the  transaction. 
The  sections  also  include  the  standard 
practice  of  entering  into  signed 
contracts  with  approved  counterparties 
and  borrowers.  IRPS  85-2,  discussed 
above,  provides  guidance  for  reverse 
repurchase  transactions  and  may  also  be 
consulted  when  lending  securities. 

Trading 

The  ciurent  regulation  does  not 
specifically  address  trading  practices. 
Section  703.3(b)(9)  of  the  proposed  rule 
incorporated  trading  practices  from 
Letter  to  Credit  Unions  No.  89.  NCUA 
received  no  comments  regarding  the 
proposed  trading  practices  but  did 
receive  several  comments  urging  that 
when-issued  trading  and  pair-ofT 
transactions  be  permitted  in  the  trading 
account.  NCUA  agrees,  and  in  addition 
to  describing  required  trading  practices, 
Section  703.100(1)  of  the  final  rule 
authorizes  when-issued  trading  and 
pair-offs.  NCUA  notes  that  IRPS  92-^ 
states  that  federal  credit  unions 
engaging  in  when-issued  trading  must 
follow  NCUA's  regulation  on  cash 
forward  agreements.  When  this  rule 
becomes  effective,  that  statement  will 
no  longer  be  accurate.  Cash  forward 
agreements  will  be  impermissible,  and 
when-issued  trading  will  be  permissible 
without  restriction,  except  for  being 
accounted  for  in  accordance  with 
GAAP.  In  general,  when  IRPS  92-1 
conflicts  with  this  rule,  the  IRPS  is 
superseded. 

SectioD  703. 1 1 0    What  Investments  and 
Investment  Activities  Are  Prohibited  for 
Me? 

Section  703.5  of  the  proposed  rule 
added  prohibitions  against  engaging  in 
when-issued  trading  and  pair-off 
transactions  and  purchasing  or  selling 
options,  interest  rate  swaps,  stripp>ed 
mortgage-backed  securities,  CMO/ 
REMIC  residuals,  commercial  mortgage 
related  seciuities,  and  small  business 
related  securities.  It  also  prohibited 
credit  unions  from  purchasing  mortgage 
servicing  rights  directly.  As  noted 
above,  NCUA  has  determined  to  permit 
credit  unions  to  engage  in  when-issued 
trading  and  pair-offs,  when  conducted 
in  the  trading  account.  These  activities 
have  been  deleted  from  the  prohibitions 
section,  located  at  Section  703.110  of 
the  final  rule. 

Several  commenters  urged  that  credit 
unions  be  permitted  to  engage  in 
financial  derivatives.  NCUA  recognizes 


that  in  a  dynamic  financial  environment 
it  will  be  desirable  for  credit  unions  to 
consider  a  broader  range  of  financial 
alternatives.  The  most  likely  extension 
will  be  into  swaps,  futures  and  options, 
which  can  be  used  to  reduce  interest 
rate  exposure.  NCUA  has  decided  to 
consider  allowing  a  limited  number  of 
individual  credit  unions  to  expand  into 
these  areas  through  the  investment  pilot 
program,  described  in  Section  703.140. 

Other  than  comments  regarding 
financial  derivatives,  only  a  few 
commenters  opposed  the  proposed 
prohibitions.  NCUA  continues  to 
believe  that  the  listed  investments  are 
inappropriate  for  federal  credit  unions, 
and  has  prohibited  them  in  the  final 
rule.  NCUA  notes,  however,  that  a 
CMO/REMIC  with  the  characteristics  of 
a  stripped  mortgage-backed  security  is 
permissible  if  it  meets  the  CMO/REMIC 
stress  tests  in  this  regulation.  NCUA 
also  notes  that  the  prohibition  against 
small  business  related  securities  does 
not  prohibit  credit  unions  from 
purchasing  investments  in  seciuities 
issued  or  guaranteed  by  the  Small 
Business  Administration.  Finally, 
NCUA  notes  that  the  prohibition  against 
purchasing  mortgage  servicing  rights 
directly  does  not  affect  a  credit  union's 
authority  to  retain  servicing  rights  of 
loans  that  it  sells,  whether  the  loans 
have  been  made  by  the  credit  union  or 
purchased  to  complete  a  pool  for  sale  or 
pledge  on  the  secondary  market. 

Section  703. 1 20    May  My  Officials  or 
Employees  Accept  Anything  of  Value  in 
Connection  With  an  Investment 
Transaction? 

No  commenters  objected  to  Section 

703.8  of  the  proposed  rule,  which 
addressed  prohibited  fees,  and  it  has 
been  retained  at  Section  703.120  of  the 
final  rule. 

Section  703.130    May  I  Continue  To 
Hold  Investments  Purchased  Before 
January  1,  1998.  That  Will  Be 
Impermisjible  After  That  Date? 

To  assist  credit  unions  in  determining 
what  regulations  govern  investments 
purchased  prior  to  January  1,  1998,  the 
effective  date  of  this  final  rule.  Section 

703.9  of  the  proposed  rule  set  out 
various  provisions  that  have  governed 
certain  investments  since  1991.  Minor 
corrections  have  been  made  to  these 
provisions,  and  they  have  been  retained 
at  SecticM)  703.130  of  the  final  rule. 

Section  703. 1 40    What  Is  the 
Investment  Pilot  Program  and  How  Can 
I  Participate  in  It? 

A  number  of  commenters  asked  for 
authority  to  engage  in  certain 
investment  activities  that  NCUA  does 


not  believe  are  appropriate  for  all 
federal  credit  unions  at  this  time. 
However,  certain  activities  that  are 
permissible  under  the  FCU  Act  but 
prohibited  under  this  rule,  such  as 
financial  derivatives,  may  be 
appropriate  for  some  credit  unions.  As 
credit  unions  and  NCUA  gain 
experience  with  the  activities,  NCUA 
may  determine  that  they  are  appropriate 
for  all  credit  unions,  are  suitable  only 
for  some,  or  remain  inappropriate  for  all 
credit  unions.  To  assist  credit  unions 
and  NCUA  in  gaining  experience  with 
these  activities,  NCUA  has  developed 
the  investment  pilot  program. 

Under  the  program,  a  credit  imion 
that  wishes  to  engage  in  an  otherwise 
prohibited  activity  must  apply  to  NCUA 
for  permission  to  engage  in  the  activity. 
Section  703.140  sets  out  the 
requirements  and  procedures  for  the 
apphcation.  NCUA  will  assess  the  credit 
union  to  determine  its  ability  to  safely 
and  soundly  engage  in  the  activity. 
NCUA  will  determine  the  scope  of  the 
activity  to  assess  its  impact  on  the  credit 
union  industry  as  a  whole.  If  NCUA 
determines  that  a  particular  activity  is 
appropriate  for  all  credit  unions,  it  will 
consider  amending  Part  703. 

The  pilot  program  also  provides  for 
NCUA  to  approve  a  third  party's 
investment  program.  In  such  a  case,  a 
credit  union  would  not  be  required  to 
obtain  individual  approval  to 
participate  in  the  program,  although 
NCUA  might  limit  the  number  of  credit 
unions  to  which  the  third  party  may 
market  the  program. 

NCUA  notes  that  the  pilot  program  is 
not  equivalent  to  a  waiver  process.  That 
is,  once  there  are  enough  credit  unions 
engaging  in  an  activity  for  NCUA  to 
assess  it,  no  more  credit  unions  will  be 
approved  to  engage  in  the  activity.  An 
important  factor  in  the  number  of  credit 
unions  and  activities  that  will  be 
approved  for  the  program  is  the 
availabilitv  of  NCUA  staff  resources. 

Although  commenters  did  not  have 
the  opportunity  to  express  opinions  on 
the  investment  pilot  program,  NCUA 
notes  that  without  adding  it  to  the  final 
rule,  credit  unions  would  have  no 
ability  to  engage  in  these  activities, 
which  may  benefit  the  credit  union 
industry  and  NCUA.  NCUA  believes 
that  the  benefits  of  the  program  justify 
adding  it  at  this  late  date.  NCUA 
welcomes  comments  on  the  program, 
however,  and  suggestions  on  how  to 
improve  it. 

Section  703.150    What  A  dditional 
Definitions  Apply  to  This  Part? 

NCUA  proposed  to  add  a  number  of 
new  definitions,  to  clarify  certain 
already-defined  terms  by  re-definition. 
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and  to  delete  several  unnecessary 
definitions.  In  the  final  rule,  some  of  the 
proposed  terms  are  not  used,  some  new 
terms  have  been  added,  and,  based  on 
comments,  some  definitions  have  been 
modified.  In  addition,  NCUA  has 
deleted  definitions  for  some  terms, 
believing  them  to  be  of  such  common 
usage  as  to  no  longer  require  definitions. 

C  Derivation  Table 


Original 
provision 

New  provision 

Comment 

N/A 

703.130  &  703.140 

Added. 

Ohginai 
provision 


703.1 
703.2 


703.3(a) 
703.3(b) 
703.3(c) 
703.3(d) 


703.3(e)  . 
703.3(f)  .. 
703.3(g)  . 
703.3(h)  . 

N/A  

N/A 

WA 

703.4  (a) 
4(b). 


703.4(c) 


703.4(d) 


703.4(e)  .. 
703.4(f)  ... 
703.4  (g). 
(h).  4  (i). 

703.4(D  ... 
N/A 


New  provision 


703.5(a)  .. 
703.5(b)  „ 


703.5  (c) 
4(d). 

703.5(e)    . 
703.5  (f)  4 

(ti). 
703.5  (g) 

4  0)- 
703.5<i)  ... 
703.5(k)  .. 


703.10  4  703.20  .. 
703.150  

703.30(a) 

703.30(h) 

703.30(0 

703.30(b) „. 

703.30(c) 

703.30(e) 

703.30(1)  

703.30(j)  

703.30  (d).  (g).  (k). 

4(1). 
703.40  (a),  (b).  (c). 

(•).  4  (f). 
703.70,  703.80.  4 

703.90. 
703.100(a) 


703.40(d)  4 
703.100(c). 


703.1000)  .. 


703.1 00(D 

703.100(g)  -.„.. 

703.100(h)  (1).  (2). 
4(3). 

703.100(d) 

703.100(b).  (f),(h) 
(4)  &  (5).  (K),  &  (1). 

N/A  

703.110(a) 

703.110(b) 


703.100(c) 
703.110(c) 

703.100(e) 

N/A  „.„ 

703.110(d) 


Comment 


Modified. 

SignifH 
cantfy 
Charig- 
ed. 

Modified. 

Modified. 

Modified. 

Signift- 
cantiy 
Charig- 
ed. 

Modified. 

ModMied. 


703.5  (I)  4    703.120  

(m).         I 


Modified. 
Added. 

Added. 

Added. 

Signifi- 
cantly 
Charig- 
ed. 

Signifi- 
cantly 
(Chang- 
ed. 

Signifi- 
cantly 
Chang- 
ed. 

Modified. 

ModHied. 

No 
Chang- 
e. 

ModHied. 

Added. 

Removed. 
No 
Chang- 

e. 
No 
Chang- 

e. 


ModMed. 

Removed. 
No 

Chang- 

e. 
Modified. 


D.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCIUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  credit 
unions,  defined  as  those  having  less 
than  $1  million  in  assets.  The  NCUA 
Board  has  determined  and  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Approximately  1,300  federal  credit 
unions,  out  of  7,200.  have  assets  of  Si 
million  or  less.  Of  these  1,300,  only  95 
have  investments  in  treasury  or  agency 
securities,  which  are  the  investments 
that  are  subject  to  the  majority  of  the 
policy,  reporting,  and  monitoring 
requirements  of  the  final  rule. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  regulatory  fiexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  proposed  rule  were 
submitted  to  the  Office  of  Management 
and  Budget.  Fifteen  commenters 
addressed  NCUA's  estimates  of  the 
burden  of  those  requirements,  with  all 
but  one  stating  that  the  estimates  were 
too  low.  Credit  unions  range  in  asset 
size  fitim  less  than  $100,000  to  over  $9 
billion,  however,  and  the  estimates  were 
based  on  averaging  the  time  it  would 
take  both  small  and  large  credit  unions 
to  comply  with  the  requirements. 
Although  the  estimates  may  be 
understated  for  larger  credit  unions,  the 
reverse  is  true  for  smaller  institutions. 

The  final  rule  has  been  modified  from 
the  proposed  rule  in  ways  that  reduce 
the  burden  estimates.  The  requirement 
to  prepare  a  monthly  written  report  of 
investments  was  reduced  by  eliminating 
the  obligation  to  list  all  characteristics. 
The  frequency  of  the  interest  rate  shock 
test  was  changed  from  monthly  to 
quarterly.  The  requirement  to 
semiannually  verify  the  pricing  of  all 
securities  held  was  changed  to  annually 
and  only  the  amount  necessary  to  satisfy 
generally  accepted  auditing  standards. 
The  credit  analysis  requirement  was 
changed  from  semiannually  to  annually. 
Finally,  the  requirement  to  prepare  and 
provide  to  the  Regional  Director  a 
written  divestiture  plan  was  eliminated. 

A  revised  Paperwork  Reduction  Act 
estimate  will  be  sent  to  the  Office  of 
Management  and  Budget  (0MB).  The 


NCUA  Board  invites  comment  on:  (1) 
Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NCUA, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
NCUA's  estimate  of  the  burden  of 
collecting  the  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of 
collecting  the  information.  Send 
comments  to  Attn:  Alexander  Hunt. 
OMB  Reports  Management  Branch.  New 
Executive  Office  Building,  Rm.  10202, 
Washington,  DC  20530,  with  copies  to 
Betty  May.  Acting  Paperwork  Reduction 
Act  Coordinator.  NCUA,  1775  Duke  St., 
Alexandria,  VA  22314-3428. 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  vafid  OMB  control 
number.  The  control  number  will  be 
displayed  in  the  table  at  12  CFR  Part 
795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule 
applies  directly  only  to  federal  credit 
unions,  with  §  704.110  of  the  final  rule 
applying  indirectly  to  state-chartered 
credit  unions,  through  the  insurance 
provisions  at  12  (3TI  Part  741.  NCUA 
has  determined  that  the  final  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  purposes  of  the  Executive 
Order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory  ,, 
Enforcement  Fairness  Act  of  1,996 
(Public  Law  104-121)  provides 
generally  for  Congressional  review  of 
agency  rules.  The  reporting  requirement 
is  triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  Section 
551  of  the  Administrative  Procedure 
Act.  5  U.S.C.  551. 

OMB  has  determined  that  this  final 
revision  to  Part  703  does  not  constitute 
a  "major"  rule  as  defined  by  the  statute. 
A  "major"  rule  is  defined  as  being  any 
final  rule  that  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB  finds  has  resulted  in  or 
is  likely  to  resuh  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more:  (2)  A  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  Significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
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enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

List  of  Subjects  in  12  CFR  Part  703 

Credit  unions.  Investments,  Reporting 
and  recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  June  12, 1997. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  NCUA  revises  12  CFR  part 
703  to  read  as  follows: 

PART 703— INVES'MFN^  'NO 
DEPOSIT  ACTIVITihi 

703.10    What  does  this  part  703  cover? 
703.20    What  does  this  part  703  not  cover? 
703.30    What  are  the  responsibilities  of  my 

(a  federal  credit  union's)  board  of 

directors? 
703.40    What  general  practices  and 

procedures  must  I  follow  in  conducting 

investment  transactions? 
703.50    What  rules  govern  my  dealings  with 

entities  I  use  to  purchase  and  sell 

investments  ("broker-dealers")? 
703.60    What  rules  govern  my  safekeeping  of 

investments? 
703.70    What  must  I  do  to  monitor  my  non- 
security  investments  in  banks,  credit 

unions,  and  other  depository 

institutions? 
703.80    What  must  I  do  to  value  my 

securities? 
703.90    What  must  I  do  to  monitor  the  risk 

of  my  securities? 
703.100    What  investments  and  investment 

activities  are  permissible  for  me? 
703.110    What  investments  and  investment 

activities  are  prohibited  for  me? 
703.120    May  my  ofBciais  or  employees 

accept  anything  of  value  in  connection 

with  an  investment  transaction? 
703.130    May  I  continue  to  hold  investments 

purchased  before  January  1,  1998,  that 

will  be  impermissible  after  that  date? 
703.140    What  is  the  investment  pilot 

program  and  how  can  I  participate  in  it? 
703. 1 50    What  additional  definitions  apply 

to  this  part? 

Authority:  12  U.S.C.  1757(7),  1757(8), 
1757(15) 


S703.i:     Wnj;  uue*.  -r.i,  aarl  703  COver? 

This  part  703  interprets  several  of  the 
provisions  of  Sections  107(7),  107(8), 
and  107(15)  (B)  and  (C)  of  the  Federal 
Credit  Union  Act  ("Act"),  12  U.S.C. 
1757(7).  1757(8),  1757(15)  (B)  and  (C), 
which  list  those  securities,  deposits,  and 
other  obligations  in  which  a  federal 
credit  union  f'vou"!  mav  invest. 

*  ■  j3  20    *¥hat  aoes  mis  part  703  not 
cover? 

This  part  703  does  not  apply  to: 
(a)  Investment  in  loans  to  members 
and  related  activities,  which  is  governed 


by  §§  701.21.  701.22.  and  701.23  of  this 
chapter; 

(b)  The  purchase  of  real  estate-secured 
loans  pursuant  to  Section  107(1 5)(A)  of 
the  Act,  which  is  governed  by  §  701.23 
of  this  chapter: 

(c)  Investment  in  credit  union  service 
organizations,  which  is  governed  by 

§  701.27  of  this  chapter; 

(d)  Investment  in  fixed  assets,  which 
is  governed  by  §  701.36  of  this  chapter; 

(e)  Investment  by  corporate  credit 
unions,  which  is  governed  by  part  704 
of  this  chapter;  or 

(f)  Investment  activity  by  state- 
chartered  credit  unions,  except  as 
provided  in  §  741.3(a)(3)  of  this  chapter. 

$703.30    ^    .J  sponsiWIttles  of 

my  (a  federal  creart  union  s)  t>oard  of 
director*? 

Your  (a  federal  credit  union's)  board 
of  directors  must  establish  a  written 
investment  policy  that  is  consistent 
with  the  Act,  this  part,  and  other 
applicable  laws  and  regulations.  The 
investment  policy  may  be  part  of  a 
broader,  asset-liability  management 
policy.  Your  board  must  review  the 
policy  at  least  aimually.  The  policy 
must  address  the  following  items: 

(a)  The  purposes  and  objectives  of 
your  investment  activities. 

(b)  The  characteristics  of  the 
investments  you  may  make.  The 
characteristics  of  an  investment  are  such 
things  as  its  issuer,  matiuity,  index,  cap, 
floor,  coupon  rate,  coupon  formula,  call 
provision,  average  life,  and  interest  rate 
risk. 

(c)  How  you  will  manage  your  interest 
rate  risk,  including  the  amount  of  risk 
you  can  take  with  your  investments  in 
relation  to  your  net  capital  and  earnings. 

(d)  How  you  will  manage  your 
liquidity  risk. 

(e)  How  you  will  manage  your  credit 
risk.  The  policy  must  list  specific 
institutions,  issuers,  and  counterparties 
you  may  use,  or  criteria  for  their 
selection,  and  limits  on  the  amounts 
you  may  invest  with  each.  Counterparty 
means  die  party  on  the  other  side  of  a 
transaction. 

(f)  How  you  will  manage  your 
concentration  risk,  which  can  result 
from  single  or  related  issuers,  lack  of 
geographic  distribution,  holdings  of 
obligations  with  similar  characteristics, 
such  as  matvirities  and  indexes, 
holdings  of  bonds  having  the  same 
trustee,  and  holdings  of  securitized 
loans  having  the  same  originator, 
packager,  or  guarantor. 

(g)  If  you  purchase  CMOs/REMICs, 
whether  you  will  use  a  median 
prepayment  estimate  or  individual 
prepayment  estimates  for  the  CMO/ 
REMIC  testing  required  in  §  703.100(e). 


Once  the  board  makes  that 
determination,  you  may  use  only  that 
method. 

(1)  If  the  polic>'  states  that  you  will 
use  a  median  estimate,  it  must  identify 
the  industry-recognized  information 
provider  that  will  supply  the  estimate. 

(2)  If  the  policy  states  that  you  will 
use  individual  estimates,  it  must 
identify  at  least  two  specific  sources  for 
those  estimates.  One  source  may  be  the 
median  estimate  from  an  industry- 
recognized  information  provider. 

(h)  Who  of  your  officials  or  employees 
has  investment  authority  and  the  extent 
of  that  authority.  The  individuals  given 
investment  authority  must  be 
professionally  qualified  by  education 
and/or  experience  to  exercise  that 
authority  in  a  prudent  manner  and  to 
fully  comprehend  and  assess  the  risk 
characteristics  of  investments  and 
investment  transactions  under  that 
authority.  Only  your  officials  and 
employees  may  be  voting  members  of 
any  investment-related  committee. 

(i)  If  you  use  third-party  entities  to 
purchase  or  sell  investments  ("broker- 
dealers"),  the  specific  broker-dealers 
you  may  use.  You  must  maintain  the 
dociunentation  the  board  used  to 
approve  a  broker-dealer  as  long  as  the 
broker-dealer  is  approved  and  imtil  the 
documentation  has  been  audited  in 
accordance  with  §  701.12  of  this  chapter 
and  examined  by  NCUA. 

(j)  If  you  use  a  third-party  entity  to 
safekeep  your  investments,  the  specific 
entities  you  may  use. 

(k)  How  you  will  handle  an 
investment  that  either  is  outside  board 
policy  after  purchase  or  fails  a 
requirement  of  this  part. 

0)  If  you  engage  in  trading  activities, 
how  you  will  conduct  those  activities. 
The  policy  should  address  the 
following: 

(1)  The  persons  who  have  purchase 
and  sale  authority; 

(2)  Trading  accoimt  size  limitations; 

(3)  Allocation  of  cash  flow  to  trading 
accounts; 

(4)  Stop  loss  or  sale  provisions; 

(5)  Dollar  size  limitations  of  specific 
types,  quantity  and  maturity  to  be 
purchased; 

(6)  Limits  on  the  length  of  time  an 
investment  may  be  inventoried  in  the 
trading  accoimt;  and 

(7)  Internal  controls,  including 
appropriate  s(^frfi<?aHon  of  duties. 

S  703.40    Whc  ^e  !^  ai  practices  and 
procedures  must  I  foilow  in  conducting 
InvectHMnt  transactions? 

(a)  You  (a  federal  credit  union)  must 
classify  a  security  as  hold-to-maturity, 
available-for-sale,  or  trading,  in 
accordance  with  generally  accepted 
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accountiiig  principle*  and  consistent 
with  your  dociunented  intent  and 
ability  "ygaHing  the  security. 

(b)  i.x .-  !  I     IS  provided  in  paragraph 
(c)  of  this  section,  you  must  retain 
discretionary  control  over  the  purchase 
and  sale  of  investments.  NCUA  does  not 
consider  you  to  have  delegated 
discretionary  control  when  you  are 
required  to  authorize  a  recommended 
purchase  or  sale  transaction  prior  to  its 
execution  and  you,  in  practice,  review 
such  recommendations  and  authorize 
such  transactions. 

(c)(1)  You  may  delegate  discretionary 
control  orer  the  purchase  and  sale  of 
investments,  within  established 
parameters,  to  a  person  other  than  your 
official  or  employee,  provided  that  the 
person  is  an  investment  adviser 
registarad  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  aob). 

(2)  In  determining  whether  to  transact 
business  with  an  investment  adviser, 
you  must  analyze  his  or  her  background 
and  information  available  £rom  state  or 
federal  securities  regulators,  including 
any  enforcement  actions  against  the 
adviser  or  associated  personnel. 

(3)  You  may  not  compensate  an 
investment  adviser  with  discretionary 
control  over  the  purchase  and  sale  of 
investments  on  a  per  transaction  basis 
or  based  on  capital  gains,  capital 
appreciation,  net  income,  pOTformance 
relative  to  an  index,  or  any  other 
incentive  basis. 

(4)  When  you  have  delegated 
discretlooary  control  over  the  purchase 
and  sale  of  investments  to  a  person 
other  than  your  official  or  employee, 
you  do  not  direct  the  holdings  under 
that  person's  control.  Therefore,  you 
must  classify  those  holdings  as  either 
available-Sor-sale  or  trading. 

(5)  You  must  obtain  a  report  from 
your  investment  adviser,  at  least 
monthly,  that  details  your  investments 
under  his  or  her  control  and  how  they 
are  performing. 

(6)  Your  aggregate  delegation  of 
discretionary  control  over  the  purchase 
and  sale  of  investments  under  this 
paragraph  (c)  is  limited  to  100  percent 
of  net  capital  at  the  time  of  delegation. 

(d)  Except  for  investments  that  are 
issued  or  hilly  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agendas,  enterprises, 
or  corporations  or  hilly  insured 
(including  acciunulated  interest)  by  the 
National  Credit  Union  Administration 
or  the  Federal  Dep>osit  lns\uance 
Corporation,  you  must  conduct  and 
dociunent  a  credit  analysis  of  the 
issuing  entity  and/ or  investment  before 
you  puichese  the  investment.  You  must 


update  the  analysis  at  least  annually  as 
long  as  you  hold  the  investment. 

(e)  You  must  notify  your  board  of 
directors  as  soon  as  possible,  but  no 
later  than  the  next  regularly  scheduled 
board  meeting,  of  any  investment  that 
either  is  outside  board  policy  after 
purchase  or  has  failed  a  requirement  of 
this  part.  You  must  document  the 
board's  action  regarding  the  investment 
in  the  minutes  of  the  board  meeting, 
including  a  detailed  explanation  of  any 
decision  not  to  sell  an  investment  that 
has  failed  a  requirement  of  this  part. 
Within  5  days  after  the  board  meeting, 
you  must  notify  the  appropriate  regional 
director  in  writing  of  an  investment  that 
has  failed  a  requirement  of  this  part. 

(f)  You  must  maintain  documentation 
regarding  an  investment  transaction  as 
long  as  you  hold  the  investment  and 
until  the  documentation  has  been  both 
audited  and  examined.  The 
dociunentation  should  include,  where 
applicable,  bids  and  prices  at  purchase 
and  sale  and  for  periodic  updates, 
relevant  disclosure  documents  or  a 
description  of  the  security  from  an 
industiy-recognized  information 
provider,  financial  data,  and  tests  and 
reports  required  by  your  investment 
policy  and  this  part  ' 

S  703.50    A'-uor  -  <iee  govern  my  deePnge 
wtttientit.t-     -  >^  to  purchees  and  sell 
investments  fbroker-dselers")? 

(a)  You  (a  federal  credit  union)  may 
use  a  third-party  entity  to  purchase  and 
sell  investments  (a  "broker-dealer")  as 
long  as  the  broker-dealer  either  is  * 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  or  is  a  depository 
institution  whose  broker-dealer 
activities  are  regulated  by  a  federal 
regulaton'  agency. 

(b)  In  determining  whether  to  buy  or 
sell  investments  through  a  broker- 
dealer,  you  must  analyze  and  annually 
update  the  following  factors: 

(1)  The  background  of  any  sales 
representative  with  whom  you  are  doing 
business. 

(2)  Information  available  from  state  or 
federal  securities  regulators  and 
securities  industry  self-regulatory 
organizations,  such  as  the  National 
Association  of  Seciuities  Dealers  and 
the  North  American  State 
Administrators  Association,  about  any 
enforcement  actions  against  the  broker- 
dealer,  its  affiliates,  or  associated 
personnel. 

(3)  If  the  broker-dealer  is  acting  as 
your  counterparty,  the  ability  of  the 
broker-dealer  and  its  subsidiaries  or 
affiliates  to  fulfill  commitments,  as 
evidenced  by  capital  strength,  liquidity. 


and  operating  results.  You  should 
consider  current  financial  data,  annual 
reports,  reports  of  nationally  recognized 
statistical  rating  agencies,  relevant 
disclosure  documents,  and  other 
sources  of  financial  information. 

§  ■'03  «>0    Wiat  nj!es  govern  my 
s-i*''*i-«'t"!-Ci  ■>"*   r^ vestments'' 

(a)  Your  (a  federal  credit  imion's) 
purchased  investments  and  repurchase 
collateral  must  be  in  your  possession, 
recorded  as  owned  by  you  through  the 
Federal  Reserve  Book-Entry  System,  or 
held  by  a  board-approved  safekeeper 
under  a  written  custodial  agreement  A 
custodial  agreement  is  a  contract  in 
which  a  third  party  agrees  to  exercise 
ordinary  care  in  protecting  the  securities 
held  in  safekeeping  for  its  customers. 

(b)  You  must  obtain  an  individual 
confirmation  statement  for  each 
investment  purchased  or  sold. 

(c)  You  may  not  allow  the  selling 
broker-dealer  to  safekeep  purchased 
investments  or  repurchase  collateral, 
except  that  where  the  broker-dealer  is  a 
bank  or  corporate  credit  union,  you  may 
allow  a  separately  identifiable 
department  or  division  of  the  bank  or 
corporate  credit  union  to  safekeep 
investments  or  collateral. 

(d)  You  must  obtain  and  reconcile 
monthly  a  statement  of  purchased 
investments  and  repurchase  collateral 
held  in  safekeeping. 

(e)  All  purchases  and  sales  of 
investments  must  be  delivery  versus 
payment  (i.e.,  payment  for  an 
investment  must  occur  simultaneously 
with  its  delivery). 

f  703.70    Whs*  '"u*« '  4o  to  '^  on   ,>    my 
non-security  'wf^st^ie-'iis  .r-  odnns.  credit 
unions,  and  other  oepository  institutions? 

(a)  At  least  quarterly  you  (a  federal 
credit  union)  must  prepare  a  written 
report  listing  all  of  your  shares  and 
deposits  in  banks,  credit  unions,  and 
other  depository  institutions,  that  have 
one  or  more  of  the  following  fiaatures: 

(1)  Embedded  options; 

(2)  Remaining  maturities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to,  or  multiples  of,  an  index. 

(b)  The  requirement  described  in 
paragraph  (a)  of  this  section  does  not 
apply  to  your  shares  and  deposits  that 
are  seciirities. 

(c)  Where  you  do  not  have  an 
investment-related  committee,  each 
member  of  your  board  of  directors  must 
receive  a  copy  of  the  report  described  in 
paragraph  (a)  of  this  section.  Where  you 
have  an  investment-related  committee, 
each  member  of  the  committee  must 
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receive  a  copy  of  the  report,  and  each 
member  of  the  board  must  receive  a 
summary  of  the  informaUoD  in  the 
report. 

§  703.80    What  must  I  do  to  value  my 
securities? 

(a)  Prior  to  purchasing  or  selling  a 
security,  except  for  new  issues 
purchased  at  par,  you  (a  federal  credit 
union)  must  obtain,  either: 

(1)  Price  quotations  on  the  security 
firom  at  least  two  broker-dealers;  or 

(2)  A  price  quotation  on  the  security 
from  an  industry-recognized 
information  provider. 

(b)  At  least  monthly,  you  must 
determine  the  fair  value  of  each  security 
you  hold.  You  may  determine  fair  value 
by  obtaining  a  price  quotation  on  the 
security  from  an  industry-recognized 
information  provider,  a  broker-dealer,  or 
a  safekeeper. 

(c)  At  least  annually,  yoiu-  supervisory 
committee  (itself  or  through  its  external 
auditor)  must  independently  assess  the 
reliability  of  monthly  price  quotations 
you  receive  from  a  broker- dealer  or 
safekeeper.  Your  supervisory  committee 
(or  external  auditor]  must  follow 
Generally  Accepted  Auditing  Standards, 
which  require  either  recomputation  or 
referraice  to  market  quotations. 

(d)  Where  you  are  unable  to  obtain  a 
price  quotation  required  by  this  section 
for  the  precise  security  in  question,  you 
may  obtain  a  quotation  for  a  security 
with  substantially  similar 
characteristics. 

§  703.90    What  must  I  do  to  monttor  the  risk 
of  my  securities? 

(a)  At  least  monthly,  you  (a  federal 
credit  union)  must  prepare  a  written 
report  setting  forth,  for  each  security 
you  hold,  the  fair  value  and  doll^ 
change  since  the  prior  month-end,  with 
summary  information  for  the  entire 
portfolio. 

(b)  At  least  quarterly,  you  must 
prepare  a  written  report  setting  forth  the 
sum  of  the  fair  values  of  all  fixed  and 
variable  rate  securities  you  hold  that 
have  one  or  more  of  the  following 
features: 

(1)  Embedded  options; 

(2)  Remaining  matiirities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to,  or  multiples  of,  an  index. 

(c)  Where  the 'amount  calculated  in 
paragraph  (b)  of  this  section  is  greater 
than  your  net  capital,  the  report 
described  in  that  p>aragraph  must 
provide  a  reasonable  and  supportable 
estimate  of  the  potential  impact,  in 
percentage  and  dollar  terms,  of  an 
immediate  and  sustained  parallel  shift 
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in  market  interest  rates  of  plus  and 
minus  300  basis  points  on: 

(1)  The  fair  value  of  each  security  in 
your  portfolio; 

(2)  The  fair  value  of  your  portfolio  as 
a  whole;  and 

(3)  Your  net  capital. 

(d)  Where  you  do  not  have  an 
investment-related  committee,  each 
member  of  your  board  of  directors  must 
receive  a  copy  of  the  reports  described 
in  paragraphs  (a)  through  (c)  of  this 
section.  Where  you  have  an  investment- 
related  committee,  each  member  of  the 
committee  must  receive  copies  of  the 
reports,  and  each  member  of  the  board 
must  receive  a  summary  of  the 
information  in  the  reports. 

§703  '-- 
inves' 'T 
me? 

(a)  You  (a  federal  credit  union)  may 
contract  for  the  purchase  or  sale  of  a 
security  as  long  as  the  delivery  of  the 
security  is  by  regular-way  settlement 
Regular-way  settlement  means  delivery 
of  a  security  from  a  seller  to  a  buyer 
within  the  time  frame  that  the  securities 
industry  has  established  for  that  type  of 
security. 

(b)  You  may  invest  in  a  variable  rate 
investment,  as  long  as  the  index  is  tied 
to  domestic  interest  rates  and  not,  for 
example,  to  foreign  currencies,  foreign 
interest  rates,  or  domestic  or  foreign 
commodity  prices,  equity  prices,  or 
inflation  rates.  For  purposes  of  this  part, 
the  U.S.  dollar-denominated  London 
Interbank  Offered  Rate  (LIBOR)  is  a 
domestic  interest  rate. 

(c)  You  may  purchase  shares  or 
deposits  in  a  corporate  credit  union, 
except  where  the  NCUA  Board  has 
notified  you  that  the  corporate  credit 
union  is  not  operating  in  compliance 
with  part  704  of  this  chapter.  Your 
aggregate  purchase  of  member  paid-in 
capital  and  membership  capital  in  one 
corporate  credit  union  is  limited  to  one 
percent  of  your  assets.  Member  paid-in 
capital  and  membership  capital  are 
defined  in  part  704  of  this  chapter. 

(d)  You  may  invest  in  a  registered 
investment  company  or  collective 
investment  fund,  as  long  as  the 
prospectus  of  the  company  or  fund 
restricts  the  investment  portfolio  to 
investments  and  investment 
transactions  that  are  permissible  for 
federal  credit  unions.  For  the  purposes 
of  this  part,  the  following  definitions 

apply: 

(1)  A  registered  investment  company 
is  an  investment  company  that  is 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a).  Examples  of  registered 
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investment  companies  are  mutual  funds 
and  unit  investment  trusts. 

(2)  A  collective  investment  fund  is  a 
fund  maintained  by  a  national  bank 
imder  12  CFR  part  9. 

(e)(1)  You  may  invest  in  a  fixed  or 
variable  rate  CMO/REMIC  only  if  it 
meets  all  of  the  following  tests: 

(i)  Average  Life  Test.  The  CMO/ 
REMIC's  estimated  average  life  is  10 
years  or  less. 

(ii)  Average  Life  Sensitivity  Test.  The 
CMO/REMIC's  estimated  average  life 
extends  by  4  years  or  less,  assuming  an 
immediate  and  sustained  parallel  shift 
in  interest  rates  of  up  to  and  including 
plus  300  basis  points,  and  shortens  by 
6  years  or  less,  assuming  an  immediate 
and  sustained  parallel  shift  in  interest 
rates  of  up  to  and  including  minus  300 
basis  points. 

(iii)  Price  Sensitivity  Test.  The  CMO/ 
REMIC's  estimated  price  change  is  17 
percent  or  less,  as  a  result  of  an 
immediate  and  sustained  parallel  shift 
in  interest  rates  of  up  to  and  including 
plus  and  minus  300  basis  points. 

(2)  You  must  retest  CMOs/REMICs  at 
least  quarterly,  more  frequenUy  if 
market  or  business  conditions  dictate. 

(3)  If  you  use  individual  prepayment 
estimates  for  testing,  you  must  obtain 
estimates  from  all  of  the  prepayment 
sources  listed  in  your  investment 
policy.  When  you  purchase  a  CMO/ 
REMIC,  it  must  pass  the  tests  for  each 
estimate.  When  you  retest  the  CMO/ 
REMIC,  it  must  pass  the  tests  for  a 
majority  of  the  estimates. 

(4)  If  you  use  a  median  prepayment 
estimate,  the  median  estimate  when  you 
purchase  a  CMO/REMIC  must  be  based 
on  at  least  five  prepayment  sources. 
When  you  retest  the  CMO/REMIC,  the 
median  estimate  must  be  based  on  at 
least  two  prepayment  sources. 

(f)  You  may  purchase  and  hold  a 
municipal  security  only  if  a  nationally 
recognized  statistical  rating  organization 
(NRSRO)  has  rated  it  in  one  of  the  four 
highest  rating  categories.  A  municipal 
security  is  a  security  as  defined  in 
SecUon  107(7)(K)  of  the  Act.  An  NRSRO 
is  a  rating  organization  that  the 
Securities  and  Exchange  Commission 
has  recognized  as  an  NRSRO. 

(g)  You  may  sell  federal  funds  to 
Section  107(8)  institutions  and  credit 
unions,  as  long  as  the  interest  or  other 
consideration  received  from  the 
financial  institution  is  at  the  market  rate 
for  federal  funds  transactions. 

(h)  You  may  invest  in  the  following 
instruments  issued  by  a  Section  107(8) 
Institution  or  branch: 

(1)  Yankee  dollar  deposits; 

(2)  Eurodollar  deposits; 

(3)  Banker's  acceptances; 

(4)  Deposit  notes;  and 
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(5)  Bank  notes  with  original  weighted 
average  maturities  of  less  than  five 
years. 

(i)  A  repurchase  transaction  is  a 
transaction  in  which  you  agree  to 
purchase  a  security  from  a  counterparty 
and  to  resell  the  same  or  an  identical 
security  to  that  counterparty  at  a 
specified  future  date  and  at  a  specified 
price.  You  may  enter  into  a  repurchase 
transaction  as  long  as: 

(1)  The  repurchase  securities  are  legal 
investments  for  federal  credit  imions; 

(2)  You  receive  a  daily  assessment  of 
the  market  value  of  the  repurchase 
securities,  including  accrued  interest, 
and  maintain  adequate  margin  that 
reflects  a  nsk  assessment  of  the 
repurchase  securities  and  the  term  of 
the  transaction:  and 

(3)  You  have  entered  into  signed 
contracts  with  all  approved 
counterparties. 

(j)  A  reverse  repurchase  transaction  is 
a  transaction  in  which  you  agree  to  sell 
a  security  to  a  counterparty  and  to 
repurchase  the  same  or  an  identical 
security  from  that  counterparty  at  a 
specified  future  date  and  at  a  specified 
price.  You  may  enter  into  reverse 
repurchase  and  collateralized  borrowing 
transactions  as  long  as: 

(1)  Any  securities  you  receive  are 
permissible  investments  for  federal 
credit  unions,  you  receive  a  daily 
assessment  of  their  market  value, 
including  accrued  interest,  and  you 
maintain  adequate  margin  that  reflects  a 
risk  assessment  of  the  securities  and  the 
term  of  the  transaction; 

(2)  Any  cash  you  receive  is  subject  to 
the  borrowing  limit  specified  in  Section 
107(9)  of  the  Act,  and  any  investments 
you  purchase  with  that  cash  are 
permissible  for  federal  credit  unions 
and  mature  no  later  than  the  maturity  of 
the  transaction;  and 

(3)  You  have  entered  into  signed 
contracts  with  all  approved 
counterparties. 

(k)  You  may  enter  into  a  securities 
lending  transaction  as  long  as: 

(1)  You  receive  written  confirmation 
of  the  loan; 

(2)  Any  collateral  you  receive  is  a 
legal  investment  for  federal  credit 
unions,  you  obtain  a  perfected  first 
priority  interest  in  the  collateral,  you 
either  take  physical  possession  or 
control  of  the  collateral  or  are  recorded 
as  owner  of  the  collateral  through  the 
Federal  Reserve  Book-Entry  Securities 
Transfer  System;  and  you  receive  a  daily 
assessment  of  the  market  value  of  the 
collateral,  including  accrued  interest, 
and  maintain  adequate  margin  that 
reflects  a  risk  assessment  of  the 
collateral  and  tho  term  of  the  loan; 


(3)  Any  cash  you  receive  is  subject  to 
the  borrowing  limit  specified  in  Section 
107(9)  of  the  Act,  and  any  investments 
you  purchase  with  that  cash  are 
permissible  for  federal  credit  unions 
and  matiue  no  later  than  the  matiuity  of 
the  transaction;  and 

(4)  You  have  executed  a  written  loan 
and  security  agreement  with  the 
borrower. 

(1)(1)  You  may  trade  securities, 
including  engaging  in  when-issued 
trading  and  pair-off  transactions,  as  long 
as  you  can  show  that  you  have  sufficient 
resources,  knowledge,  systems,  and 
procedures  to  handle  the  risks. 

(2)  You  must  record  any  security  you 
purchase  or  sell  for  trading  purposes  at 
fair  value  on  the  trade  date.  The  trade 
date  is  the  date  you  commit,  orally  or 

in  writing,  to  purchase  or  sell  a  security. 

(3)  At  least  monthly,  you  must  give 
your  board  of  directors  or  investment- 
related  committee  a  written  report 
listing  all  purchase  and  sale  transactions 
of  trading  securities  and  the  resulting 
gain  or  loss  on  an  individual  basis. 

$703,110    What  investments  and 
investment  activities  are  prohibited  for  ma? 

(a)  You  (a  federal  credit  union)  may 
not  purchase  or  sell  financial 
derivatives,  such  as  futiu«s,  options, 
interest  rate  swaps,  or  forward  rate 
agreements,  except  as  permitted  under 
§  70 1 . 2 1  (i)  of  this  chapter. 

(b)  You  may  not  engage  in  adjusted 
trading  or  short  sales. 

(c)  You  may  not  purchase  stripped 
mortgage  backed  securities,  residual 
interests  in  CMOs/REMICs,  mortgage 
servicing  rights,  conunercial  mortgage 
related  securities,  or  small  business 
related  securities. 

(d)  You  may  not  purchase  a  zero 
coupon  investment  with  a  matiuity  date 
that  is  more  than  10  years  from  the 
settlement  date. 

$  703. 1 20    May  my  official*  or  amployeaa 
accept  anything  of  value  in  connection  wrlth 
an  Investmant  transaction? 

(a)  Your  (a  federal  credit  union's) 
officials  and  senior  management 
employees,  and  their  immediate  family 
members,  may  not  receive  anything  of 
value  in  connection  with  youi 
investment  transactions.  This 
prohibition  also  applies  to  any  other 
employee,  such  as  an  investment  officer, 
if  the  employee  is  directly  involved  in 
investments,  unless  your  board  of 
directors  determines  that  the  employee's 
involvement  does  not  present  a  conflict 
of  interest.  This  prohibition  does  not 
include  compensation  for  employees. 

(b)  Your  officials  and  employees  must 
conduct  all  transactions  with  business 
associates  or  family  members  that  are 


not  specifically  prohibited  by  paragraph 
(a)  of  this  section  at  arm's  length  and  in 
your  best  interest. 

(c)  Senior  management  employee 
means  your  chief  executive  officer 
(typically  this  individual  holds  the  tiUe 
of  President  or  Treasurer/Manager),  any 
assistant  chief  executive  officers  (e.g.. 
Assistant  President,  Vice  President,  or 
Assistant  Treasurer/Manager)  and  the 
chief  financial  officer  (Comptroller). 

(d)  Immediate  family  member  means 
a  spouse  or  other  family  member  living 
in  the  same  household. 

$  703. 1 30    May  I  continue  to  hold 
investments  purchased  tMfore  January  1, 
1908,  that  will  be  impermiss  r  -    'it  that 
data? 

(a)  Subject  to  safety  and  soundness 
considerations,  your  (a  federal  credit 
union's)  authority  to  hold  an  investment 
is  governed  by  the  regulations  in  effect 
when  you  purchased  the  investment. 
Paragraphs  (b)  through  (d)  of  this 
section  describe  past  regulations 
governing  certain  investments. 

(b)  Subject  to  safety  and  soundness 
considerations,  you  may  hold  a  CMO/ 
HEMIC  purchased: 

(1)  Before  December  2,  1991; 

(2)  On  or  after  December  2,  1991,  but 
before  July  30,  1993,  if  its  average  life 
does  not  extend  or  shorten  by  more  than 
6  years  if  interest  rates  rise  or  fall  300 
basis  points; 

(3)  On  or  after  December  2, 1991,  but 
before  January  1,  1998,  if  for  the  sole 
purpose  of  reducing  interest  rate  risk 
and: 

(i)  You  have  a  monitoring  and 
reporting  system  in  place  that  provides 
the  documentation  necessary  to  evaluate 
the  expected  and  actual  performance  of 
the  investment  under  different  interest 
rate  scenarios; 

(ii)  You  use  the  monitoring  and 
reporting  system  to  conduct  and 
document  an  analysis  that  shows,  before 
purchase,  that  the  proposed  investment 
will  reduce  your  interest  rate  risk; 

(iii)  After  purchase,  you  evaluate  the 
investment  at  least  quarterly  to 
determine  whether  or  not  it  actually  has 
reduced  your  interest  rate  risk;  and 

(iv)  You  classify  the  investment  as 
either  trading  or  available- for-sale. 

(c)  Subject  to  safety  and  soundness 
considerations,  and  notwithstanding 
paragraph  (b)  of  this  section,  you  may 
hold  a  variable-rate  CMO/REMIC 
purchased: 

(1)  On  or  after  December  2. 1991,  but 
before  July  30, 1993,  if: 

(i)  The  interest  rate  is  reset  at  least 
annually; 

(ii)  The  maximum  allowable  interest 
rate  on  the  instrument  is  at  least  300 
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basis  points  above  the  interest  rate  of 
the  instrument  at  the  time  of  purchase; 
and 

(iii)  The  interest  rate  of  the  instrument 
varies  directly  (not  inversely)  with  the 
index  upon  which  it  is  based  and  is  not 
reset  as  a  multiple  of  the  change  in  the 
related  index;  or 

(2)  On  or  after  July  30, 1993.  but 
before  January  1,  1998,  if: 

(i)  The  interest  rate  of  the  instrument 
is  reset  at  least  annually; 

(ii)  The  interest  rate  of  the  instrument, 
at  the  time  of  purchase  or  at  a 
subsequent  testing  date,  is  below  the 
contractual  cap  of  the  instrument; 

(iii)  The  index  upon  which  the 
interest  rate  is  based  is  a  conventional 
widely-used  market  interest  rate  such  as 
the  London  Interbank  Offered  Rate 
(UBOR): 

(iv)  The  interest  rate  of  the  instrument 
varies  directly  (not  inversely)  with  the 
index  upon  which  it  is  based  and  is  not 
reset  as  a  multiple  of  the  change  in  the 
related  index;  and 

(v)  The  estimated  change  in  the 
instrument's  price  is  17  percent  or  less, 
due  to  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
or  minus  300  basis  points. 

(d)  Subject  to  safety  and  soundness 
considerations,  you  may  hold  a  CMO/ 
REMIC  residual,  SMBS,  or  zero  coupon 
security  with  a  maturity  greater  than  10 
years,  if  you  purchased  the  investment: 

(1)  Before  December  2, 1991;  or 

(2)  On  or  after  December  2,  1991,  but 
before  January  1,  1998,  if  for  the 
purpose  of  reducing  interest  rate  risk 
and  you  meet  the  requirements  of 
paragraph  fb)(3)  of  this  section. 

(e)  All  grandfathered  investments  are 
subject  to  the  valuation  and  monitoring 
requirements  of  §§  703.70.  703.80,  and 
703.90. 

§  703. 1 4 :     .•*  *  at  is  the  investment  pilot 
program  and  how  can  I  participate  in  it? 

(a)  Under  the  investment  pilot 
program,  NCUA  will  permit  a  limited 
number  of  federal  credit  unions  to 
engage  in  investment  activities 
prohibited  by  this  part  but  permitted  by 
statute. 

(b)  Except  as  provided  in  paragraph 
(c)  ofthis  section,  before  you  (a  federal 
credit  union)  may  engage  in  additional 
activities,  you  must  obtain  written 
approval  from 

NCUA.  To  begin  the  approval  process, 
you  must  submit  a  request  to  your 
regional  director  that  addresses  the 
following  items: 

(1)  Board  policies  approving  the 
activities  and  establishing  limits  on 
them. 

(2)  A  complete  description  of  the 
activities,  with  speciBc  examples  of 


how  you  will  conduct  them  and  how 
they  will  benefit  you. 

(3)  A  demonstration  of  how  the 
activities  will  affect  your  financial 
performance,  risk  profile,  and  asset- 
liability  management  strategies. 

(4)  Examples  of  reports  you  will 
generate  to  monitor  the  activities. 

(5)  A  projection  of  the  associated  costs 
of  the  activities,  including  persormel, 
computer,  audit,  etc. 

(6)  A  description  of  the  internal 
systems  to  measure,  monitor,  and  repwrt 
the  activities,  and  the  qualifications  of 
the  staff  and/or  official(s)  responsible 
for  implementing  and  overseeing  the 
activities. 

(7)  The  internal  control  procedures 
you  will  implement,  including  audit 
requirements. 

(c)  You  need  not  obtain  individual 
written  approval  to  engage  in 
investment  activities  prohibited  by  this 
part  but  permitted  by  statute  where  the 
activities  are  part  of  a  third-party 
investment  program  that  NCUA  has 
approved  under  this  paragraph  (c).  A 
third  party  seeking  approval  of  such  a 
program  must  submit  a  request  to  the 
Director  of  the  Office  of  Examination 
and  Insurance  that  addresses  the 
following  items: 

(1)  A  complete  description  of  the 
activities,  with  s(>ecific  examples  of 
how  a  credit  union  will  conduct  them 
and  how  they  will  benefit  a  credit 
union. 

(2)  A  description  of  any  risks  to  a 
credit  union  from  participating  in  the 
program. 

§703.150    What  additional  definittons  ^iply 
to  this  part? 

The  following  definitions  apply  to 
this  part: 

Adjusted  trading  means  selling  a 
security  to  a  counterparty  at  a  price 
at)ove  its  current  fair  value  and 
simultaneously  piutihasing  or 
committing  to  purchase  from  the 
counterparty  another  security  at  a  price 
above  its  current  fair  value. 

Average  life  means  the  weighted 
average  time  to  principal  repayment 
with  the  amount  of  the  principal 
paydowns  (both  scheduled  and 
unscheduled)  as  the  weights. 

Bank  note  means  a  direct, 
unconditional,  and  unsecured  general 
obligation  of  a  bank  that  ranks  equally 
with  all  other  senior  unsecured 
indebtedness  of  the  bank,  except  deposit 
liabilities  and  other  obligations  that  are 
subject  to  any  priorities  or  preferences. 

Banker's  acceptance  means  a  time 
draft  that  is  drawn  on  and  accepted  by 
a  bank  and  that  represents  an 
irrevocable  obligation  of  the  bank. 

Commercial  mortgage  related  security 
means  a  mortgage  related  security  where 


the  mortgages  are  secured  by  real  estate 
upon  which  is  located  a  commercial 
structiu^. 

Deposit  note  means  an  obligation  of  a 
bank  that  is  similar  to  a  certificate  of 
deposit  but  is  rated. 

Embedded  option  means  a 
characteristic  of  an  investment  that 
gives  the  issuer  or  holder  the  right  to 
alter  the  level  and  timing  of  the  cash 
flows  of  the  investment.  Embedded 
options  include  call  and  put  provisions 
and  interest  rate  caps  and  floors.  Since 
a  prepayment  option  in  a  mortgage  is  a 
type  of  call  provision,  a  mortgage- 
backed  security  composed  of  mortgages 
that  may  be  prepaid  is  an  example  of  an 
investment  with  an  embedded  option. 

Eurodollar  deposit  means  a  U.S. 
dollar-denominated  deposit  in  a  foreign 
branch  of  a  United  States  depository 
institution. 

Fair  value  means  the  price  at  which 
a  security  can  be  bought  or  sold  in  a 
current,  arins  length  transaction 
between  willing  parties,  other  than  in  a 
forced  or  liquidation  sale. 

Industry-recognized  information 
provider  means  an  organization  that 
obtains  compensation  by  providing 
information  to  investors  and  receives  no 
compensation  for  the  purchase  or  sale  of 
investments. 

Investment  means  any  seciuity, 
obligation,  account,  deposit,  or  other 
item  authorized  for  purchase  by  a 
federal  credit  union  under  Sections 
107(7).  107(8),  or  107(15)  (B)  or  (C)  of 
the  Federal  Credit  Union  Act,  or  this 
part,  other  than  loans  to  members. 

Maturity  means  the  date  the  last 
principal  amount  of  a  security  is 
scheduled  to  come  due  and  does  not 
mean  the  call  date  or  the  average  life  of 
the  security. 

Mortgage  related  security  means  a 
security  as  defined  in  Section  3(a)(41)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(41)),  i.e..  a  privately- 
issued  security  backed  by  mortgages 
secured  by  real  estate  upon  which  is 
located  a  dwelling,  mixed  residential 
and  commercial  structure,  residential 
manufactured  home,  or  commercial 
structure. 

Mortgage  servicing  means  performing 
tasks  to  protect  a  mortgage  investment, 
including  collecting  the  installment 
payments,  managing  the  escrow 
accoimts,  monitoring  and  dealing  with 
delinquencies,  and  overseeing 
foreclosures  and  payoffs. 

Net  capital  means  the  total  of  all 
undivided  earnings,  regular  reserves, 
other  reserves  (excluding  the  allowance 
for  loan  losses),  net  income, 
accumulated  unrealized  gains  (losses) 
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on  available-for-sale  securities,  and 
secondary  capital  as  defined  in  §  701.34 
of  this  chapter. 

Official  means  any  member  of  a 
federal  credit  union's  board  of  directors, 
credit  committee,  supervisory 
committee,  or  investment-related 
conunittee. 

Pair-off  transaction  means  a  security 
purchase  transaction  that  is  closed  or 
sold  at,  or  prior  to,  the  settlement  date. 
In  a  pair-off,  an  investor  commits  to 
purchase  a  security,  but  then  pairs-off 
the  purchase  with  a  sale  of  the  same 
security  prior  to  or  on  the  settlement 
date. 

Prepayment  estimate  means  a 
reasonable  and  supportable  forecast  of 
mortgage  prepayments  in  alternative 
interest  rate  scenarios.  Broker-dealers 
and  industry-recognized  information 
providers  are  sources  for  these 
estimates.  Estimates  are  used  in  tests  to 
forecast  the  weighted  average  life, 
change  in  weighted  average  life,  and 
price  sensitivity  of  CMOs/REMICs  and 
mortgage-backed  securities. 

Residual  interest  means  the  remainder 
cash  flows  from  a  CMO/REMIC,  or  other 
mortgage-backed  security  transaction, 
after  payments  due  bondholders  and 
trust  administrative  expenses  have  been 
satisfied. 

Section  107(8)  institution  means  an 
institution  in  which  Section  107(8)  of 
the  Act  authorizes  you  to  make  deposits, 
i.e.,  an  institution  that  is  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  is  a  state  bank,  trust  company  or 
mutual  savings  bank  operating  in 
accordance  with  the  laws  of  a  state  in 
which  you  maintain  a  focility.  A  facility 
is  your  home  o£Bce  or  any  suboffice, 
including,  but  not  necessarily  limited 
to,  a  credit  union  service  center,  wire 
service,  telephonic  station,  or 
mechanical  teller  station. 

Security  means  a  share,  participation, 
or  other  interest  in  property  or  in  an 
enterprise  of  the  issuer  or  an  obligation 
of  the  issuer  that:  (1)  Either  is 
represented  by  an  instrument  issued  in 
bearer  or  registered  form  or,  if  not 
represented  by  an  instrument,  is 
registered  in  books  maintained  to  record 
transfers  by  or  on  behalf  of  the  issuer; 

(2)  Is  of  a  type  commonly  dealt  in  on 
securities  exchanges  or  markets  or, 
when  represented  by  an  instrument,  is 
commonly  recognized  in  any  area  in 
which  it  is  issued  or  dealt  in  as  a 
mediiun  for  investment;  and 

(3)  Either  is  one  of  a  class  or  series  or 
by  its  terms  is  divisible  into  a  class  or 
series  of  shares,  participations,  interests, 
or  obligations. 

Settlement  date  means  the  date  to 
which  a  purchaser  and  seller  originally 


agree  for  setUement  of  the  purchase  or 
sale  of  a  security. 

Short  sale  means  the  sale  of  a  security 
not  owned  by  the  seller. 

Small  business  related  security  means 
a  security  as  defined  in  Section  3(a)(53) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(53)),  i.e.,  a  security 
that  represents  ownership  of  one  or 
more  promissory  notes  or  leases  of 
personal  property  which  evidence  the 
obligation  of  a  small  business  concern. 
It  does  not  mean  a  security  issued  or 
guaranteed  by  the  Small  Business 
Administration. 

Stripped  mortgage-backed  security 
(SMBS)  means  a  security  that  represents 
either  the  principal-only  or  the  interest- 
only  portion  of  the  cash  flows  of  an 
underlying  pool  of  mortgages  or 
mortgage-backed  seciuities.  Some 
mortgage-backed  securities  represent 
essentially  principal-only  cash  flows 
with  nominal  interest  cash  flows  or 
essentially  interest-only  cash  flows  with 
nominal  principal  cash  flows.  These 
seciu'ities  are  considered  SMBSs  for  the 
purposes  of  this  part. 

When-issued  trading  of  securities 
means  the  buying  and  selling  of 
securities  in  the  period  between  the 
aiuiouncement  of  an  offering  and  the 
issuance  and  payment  date  of  the 
securities. 

Yankee  dollar  deposit  means  a 
deposit  in  a  United  States  branch  of  a 
foreign  bank  licensed  to  do  business  in 
the  state  in  which  it  is  located,  or  a 
deposit  in  a  state-chartered,  foreign 
controlled  bank. 

You  means  a  federal  credit  uniod. 

Zero  coupon  investment  means  an 
investment  that  makes  no  periodic 
interest  payments  but  instead  is  sold  at 
a  discount  from  its  face  value.  The 
holder  of  a  zero  coupon  invesfment 
realizes  the  rate  of  return  through  the 
gradual  appreciation  of  the  investment, 
which  is  redeemed  at  face  value  on  a 
specified  maturity  date. 

[FR  Doc.  97-15915  Filed  6-17-97;  8:45  ami 
BILLNQ  COOC  7S3S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrsfMC*  Docket  No.  97-AQL-e] 

Modification  of  Class  E  Airspace; 
Spearfish,  SD,  Blacli  Hills-Clyde  Ice 
Field;  Correction 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an 
inadvertent  omission  in  the  legal 
description  of  a  final  rule  that  was 
published  in  the  Federal  Register  on 
May  21, 1997  (62  FR  27690),  Airspace 
Docket  Nxmiber  97-AGL-6.  The  final 
rule  modified  Class  E  airspace  at 
Spearfish,  SD. 

EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Manual  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  97-13263, 
Airspace  Docket  No.  97-AGL-6, 
published  on  May  21, 1997  (62  FR 
27690)  modified  the  description  of  the 
Class  E  airspace  area  at  Spearfish,  SD, 
and  Black  Hills-Clyde  Ice  Field,  SD.  An 
inadvertent  omission  was  discovered  in 
the  legal  description  for  the  Black  Hills- 
Clyde  Ice  Field.  This  action  corrects  that 
error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Class  E  airspace  area 
at  Black  Hills-Clyde  Ice  Field.  SD,  as 
published  in  the  Federal  Register  on 
May  21.  1997  (62  FR  27690),  (FR  Doc. 
97-13263),  is  corrected  as  follows: 

PART  71— [CORRECTED] 
S71.1    [Corrected] 


AGL  SD  E5— Spearfish,  SD    ICorrected) 

On  page  27690,  in  the  Qass  E  airspace 
designation  for  Black  Hills-Clyde  Ice  Field 
incorporated  by  reference  in  Sec.  71.1,  add 
the  following  immediately  after  AGL  SD  E5 
Spearfish.  SD  [Revised]: 
"Black  Hills-Clyde  Ice  Field.  SD 

(Ut  44»28'49"  N.  long.  103''46'37"  W]" 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


Issued  in  Des  Plaines,  Illinois  on  June  3, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-16002  Filed  6-17-97;  8:45  ami 
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COMMOD  'V  FUTURES  TR AD, NG 

COMMiSStOM 

17CF5     r    1 

Financial  Reports  of  Futures 
Commission  Merchants  and 
Introducing  Brokers;  Correction 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Technical  amendment. 

SUMMARY:  This  document  contains  a 
technical  amendment  to  the  final  rule 
amendments  which  were  published  on 
Friday,  March  7.  1997  (62  FR  10441). 
The  rule  amendments  related  to 
financial  reports  of  fiitiuBS  commission 
merchants  (FCMs)  and  introducing 
brokers  (IBs)  filed  electronically.  The 
technical  amendment  makes  clear  that 
the  Commodity  Futures  Trading 
Commission  (Commission)  will  only 
accept  an  electronic  filing  of  a  financial 
report  in  lieu  of  a  filing  in  paper  form 
if  the  PCM,  IB  or  a  designated  self- 
regulatory  organization  (DSRO)  has 
provided  the  Commission  with  the 
means  necessary  to  read  and  to  process 
the  information  contained  in  the 
financial  report  filed  electronically. 
EFFECTIVE  DATE:  June  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Lawrence  T.  Eckert, 
Attorney  Advisor,  Division  of  Trading 
and  Markets,  Conunodity  Futures 
Trading  Conmiission,  1155  21st  Street, 
NW.,  Washington,  D.C.  20581. 
Telephone  (202)  418-5450. 
Suoo  f  MFN-ARY  information:  On  March 
7  ummission  published  final 

amendments  to  Commission  Rule 
1.10(c),  among  others,  that  are  intended 
to  facilitate  the  filing  of  financial  reports 
by  FCMs  and  IBs  with  the  Commission 
electronically.  62  FR  10441.  These  rule 
amendments  provided  that  financial 
reports  which  need  not  be  certified  by 
an  independent  public  accountant  in 
accordance  with  Commission  Rule  1.16 
may  be  submitted  to  the  Commission  in 
electronic  form  using  a  Commission- 
assigned  Personal  Identification 
Number,  and  otherwise  in  accordance 
with  instructions  issued  by  the 
Commission,  if  the  Commission  has 
obtained  the  means  necessary  to  read 
and  to  process  the  information 
contained  in  such  reports.  (Emphasis 
added.) 

Member  firms  of  the  Chicago 
Mercantile  Exchange  (CME)  and  the 
Chicago  Boa^  of  Trade  (CBT)  are  filing 
financial  reports  with  those  exchanges 
electronically.  The  software  which 
enables  firms  to  make  such  electronic 


filings,  and  which  enables  the  CME  and 
CBT  to  read  and  to  process  the  data 
contained  in  the  reports,  was  co- 
developed  by  CME  and  CBT. 

In  order  for  the  Commission  to  permit 
firms  to  file  financial  reports  with  the 
Commission  electronically,  the 
Commission  must  be  able  to  read  and  to 
process  the  data  contained  therein. 
When  the  Commission  adopted  the 
amendment  to  Rule  1.10(c),  it  intended 
that  firms  would  be  permitted  to  file 
electronically  only  if  they  or  a  DSRO 
furnished  the  electronic  filing  software 
to  the  Commission.  However,  somewhat 
broader  language  was  used  in  the 
amendment  to  Rule  1.10(c)  to  allow  for 
the  possibility  that  the  Commission 
could  obtain  such  software  by  other 
means. 

The  Commission,  in  an  effort  to 
eliminate  any  possible  confusion  on  this 
point,  has  determined  to  make  a 
technical  amendment  to  the  first  proviso 
of  Rule  1.10(c)  such  that  the 
Commission  will  accept  a  non-certified 
financial  report  filed  by  an  FCM  or  IB 
electronically  if,  among  other  things,  the 
FCM,  IB  or  a  DSRO  ^  has  provided  the 
Commission  with  the  means  necessary 
to  read  and  to  process  the  information 
contained  in  the  financial  report  filed 
electronically.  The  Commission  believes 
that  this  technical  amendment  is 
consistent  with  its  original  intent  in 
adopting  amendments  to  Rule  1.10(c)  as 
well  as  with  the  Commission  rule 
governing  maintenance  of  records  in 
electronic  format.^  The  Conunission 


'  There  are  still  some  FCMs  and  IBs  that  do  not 
belong  to  a  DSRO  so  the  Commission  wants  to 
allow  for  the  possibility  that  such  firms  may 
themselves  develop  electronic  filing  software  and 
supply  it  to  the  Commission.  Further,  the 
Commission  allows  any  DSRO  to  furnish  the 
software,  rather  than  only  the  FCM's  or  IB's  own 
DSRO.  because  these  products  may  be  used  by  more 
tidn  one  DSRO  and  it  may  be  the  case  that  the 
software  necessary  to  read  and/or  to  process 
financial  reports  ftled  electronically  is  supplied  by 
a  particular  DSRO  (o  the  entire  industry  and  the 
Commission.  For  example,  CME  may  supply  the 
software  that  permits  the  Conunission  to  process  a 
report  filed  electronically  by  a  CBT  member  firm. 

The  Commission  reiterates  that  it  encourages  the 
industry  to  develop  a  system  of  electronic  filing  of 
financial  repKirts  that  will  provide  for  the 
development  of  a  uniform  database  of  financial 
information  with  the  least  burden  upon  filers,  self- 
regulatory  organizations  and  the  Commission.  62 
FR  10442  n.8. 

'The  Commission's  general  recordkeeping  rule. 
Rule  1.31,  provides,  among  other  things,  that  if 
microfilm,  microfiche  or  optical  disk  substitution 
for  hard  copy  is  made,  persons  required  to  keep 
such  records  shall  at  all  times  have  on  their 
premises  and  make  available  upon  request  to 
representatives  of  the  Commission  or  the  U.S. 
Department  of  Justice  facilities  for  easily  readable 
projection  of  the  microfilm  or  microfiche,  or  display 
of  information  stored  on  optical  disk,  as  well  as 
facilities  for  making  complete,  accurate  and  easily 
readable  copies  of  the  records  preserved  in  those 


also  believes  this  methodology  for 
reviewing  firm  and  exchange  controls 
may  become  increasingly  necessary  as 
firms  and  DSROs  move  toward 
"paperless"  or  electronic  surveillance 
systems. 

Need  for  Correction 

As  published,  the  final  rules  contain 
statements  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures;  Minimum 
financial  and  related  reporting 
requirements. 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

Accordingly,  17  CFR  Part  1  is 
corrected  by  making  the  following 
technical  amendments: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  2a,  4, 4a,  6.  6a, 
6b.  6c.  6d.  6e,  6f.  6g,  6h,  61,  6).  6k,  61.  6m. 
6n,  6o,  6p.  7,  7a.  7b,  8.  9, 12. 12a.  12c,  13a, 
13a-l.  16, 16a,  19,  21,  23  and  24. 

§1.10    [CorrwtMq 

2.  In  §  1.10,  paragraph  (c),  the  first 
proviso  is  revised  to  read,  "Provided, 
however.  That  any  report  filed  pursuant 
to  paragraphs  (b)(1),  (b)(2)  or  (b)(4)  of 
this  section  or  §  1.12  (a)  or  (b)  which 
need  not  be  certified  in  accordance  with 
§  1.16  may  be  submitted  to  the 
Commission  in  electronic  form  using  a 
Commission-assigned  Personal 
Identification  Nimiber,  and  otherwise  in 
accordance  with  instructions  issued  by 
the  Commission,  if  the  futures 
commission  merchant,  introducing 
broker  or  a  designated  self-regulatoiy 
organization  has  provided  the 
Commission  with  the  means  necessary 
to  read  and  to  process  the  information 
contained  in  such  report;". 

Issued  in  Washington.  D.C.  on  )une  12. 
1997  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  97-15883  Filed  6-17-97;  8:45  am] 
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formats  Commission  Rule  1.31(c)(1):  tee  also  17 
CFR  §240.1 7a-4.  as  amendedby  62  FR  6469.  6473 
(Feb.  12.  1997)  (Securities  and  Exchange 
Commission  rule  governing  records  to  be  preserved 
by  certain  securities  exchange  members,  securities 
brokers  and  securities  dealers) 
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17  CFR  Part  279 

I  No.  IA-1633A,  File  No.  S7-31-©«] 


RIN  3235-AH07 

Rules  Implementing  Amendments  to 
the  Investment  Advisers  Act  of  1940 

AGENCY:  Securities  and  Exchange 
Conunission. 

action:  Final  rules;  correction. 


SUMMARY:  The  Commission  is  correcting 
Instruction  7(d)  of  Schedule  I  to  Form 
ADV  adopted  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
which  was  published  Thursday,  May 
22. 1997,  (62  FR  28112). 

EFFECTIVE  DATE:  July  8, 1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Saadeh,  Staff  Attorney,  or 
Jennifer  S.  Choi,  Special  Counsel,  at 
(202)  942-0691.  Task  Force  on 
Investment  Adviser  Regulation,  Division 
of  Investment  Management,  Stop  10-2, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  correcting  Instruction 
7(d)  of  Schedule  I  to  Form  ADV  adopted 
under  the  Advisers  Act.*  As  published, 
the  Instruction  7(d)  of  Schedule  I  to 
Form  ADV  required  investment  advisers 
to  determine  the  total  amount  of  assets 
under  management  based  on  the  current 
market  value  of  assets  as  of  a  date  no 
more  than  90  business  days  prior  to  the 
date  of  filing  Schedule  I.  The 
instruction,  however,  should  state  that 
the  total  assets  under  management  be 
determined  based  on  the  current  market 
value  of  assets  as  of  a  date  no  more  than 
90  days  prior  to  the  date  of  filing 
Schedule  I. 

Accordingly,  the  publication  on  May 
22, 1997  of  the  final  regulations  (lA- 
1633).  which  were  the  subject  of  FR 
Doc.  97-13284.  is  corrected  as  follows: 

§279.1    lCofT»ctedl 

On  page  28151,  paragraph  (d),  line  2, 
"within  90  business  days"  is  corrected 
to  read  "within  90  days". 

Dated:  June  13. 1997. 
MATgarat  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  97-15937  Filed  fr-17-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  31  and  35a 

[TD  8721J 

RIN  1S45-AU54 

Taxpayer  Identification  Number  (TIN) 
Matching  Program 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  establishment  of 
Taxpayer  Identification  Number  (TIN) 
matching  programs  and  removes  the 
temporary  regulations  on  the 
establishment  of  a  TIN  matching 
program.  These  regulations  reflect 
changes  to  the  law  made  by  the  Interest 
and  Dividend  Tax  Compliance  Act  of 
1983.  They  affect  payors,  brokers,  and 
payees  of  certain  reportable  payments 
and  provide  guidance  necessary  to 
comply  with  the  law. 
DATES:  These  regulations  are  effective 
June  18, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renay  France,  (202)  622-6232  (not  a 
toll-free  call). 

SUPP1.EMENTARY  INFORMATION: 


■  InvMtnwnt  AdritiK 
1997). 


No.  1633  (May  15. 


Background 

On  March  22, 1994.  the  Internal 
Revenue  Service  (IRS)  published 
proposed  (IA-8-92)  and  temporary 
regulations  (TD  8523)  in  the  Federal 
Register  (59  FR  13470  and  13455, 
respectively)  for  the  establishment  of  a 
TIN  matching  program  (the  matching 
program)  by  the  Commissioner.  The 
proposed  regulations  would  allow 
payors  to  check  the  accuracy  of  a  name/ 
TIN  combination  before  filing  the 
related  information  return.  The 
proposed  regulations  solicited  written 
comments  and  set  a  date  for  a  public 
hearing  on  the  regulations.  No  one 
requested  to  speak  at  the  hearing; 
therefore,  none  was  held. 

The  proposed  regulations  provide  that 
a  payor's  decision  whether  to 
participate  in  the  matching  program  and 
any  matching  details  received  through 
the  matching  program  are  not  taken  into 
account  in  determining  whether  a  payor 
has  reasonable  cause  under  section 
6724(a)  that  will  avoid  a  penalty  under 
section  6721(a)  for  the  failure  to  file  a 
correct  information  return  or  under 
section  6722  for  the  failure  to  furnish  a 
correct  payee  statement.  Several 
commentators  suggested  that  if  a  payor 
submits  a  name/TTN  combination  under 


the  matching  program  and  is  not 
informed  by  the  IRS  that  the  TIN  is 
incorrect,  the  payor  will  have 
established  reasonable  cause  under 
section  6724(a)  should  the  IRS  later 
determine  that  the  same  TIN  filed  on  a 
subsequent  information  return  is 
incorrect.  In  response  to  the  comment, 
the  final  regulations  provide  that  neither 
a  payor's  nonparticipation  in  a  matching 
program  nor  the  results  obtained  from 
participating  in  a  matching  program  will 
adversely  affect  the  payor's  reasonable 
cause  defense  and  that  the  extent  to 
which  a  payor  may  establish  reasonable 
cause  by  participating  in  a  TIN 
matching  program  will  be  set  forth  in 
the  guidance  establishing  the  program. 

Additional  comments  suggested 
modification  of  IRS  information  returns 
(Forms  1099).  A  modified  form  would 
allow  a  payor  to  indicate  that  it 
contactwl  the  IRS  for  matching  of  the 
name/TIN  combination  on  the 
information  return  and  was  not 
informed  that  the  name/TIN 
combination  was  incorrect.  The  IRS  will 
consider  the  feasibility  of  adopting  this 
suggestion  when  a  TIN  matching 
program  is  established. 

The  Prototype 

On  May  9, 1994.  the  IRS  instituted  a 
two-year  prototyf)e  of  an  online  TIN 
matching  program  to  test  its  operational 
feasibility  on  a  nationwide  basis.  The 
prototype  permitted  a  maximum  of  200 
payors  of  reportable  payments,  as 
defined  in  section  3406(b)(1),  to 
volunteer  to  participate  in  the  prototype 
and  have  their  payees'  name/TTN 
combinations  matched  with  records  of 
the  IRS  prior  to  filing  the  related 
information  return.  The  prototype 
operated  for  only  eleven  montns;  a  fire 
destroyed  the  computer  system 
dedicated  to  this  project.  During  the 
operation  of  the  prototype 
approximately  120  payors  made  55,795 
name/TTN  inquiries. 

Due  to  fiscal  constraints,  the  IRS  has 
no  current  plans  to  implement  a  TIN 
matching  program  that  will  be  available 
to  all  payors  of  reportable  payments  and 
has  no  current  plans  to  replace  the 
destroyed  computer  system  needed  to 
implement  an  online  TIN  matching 
program. 

Explanation  of  Provisions 

The  final  regulations  permit  the  IRS  to 
establish  varied  matching  programs  by 
published  guidance  as  circumstances 
warrant.  In  general,  under  a  matching 
program,  a  participating  payor  of  a 
reportable  payment  (as  defined  in 
section  3406(b)(1)  of  the  Internal 
Revenue  Code)  may,  prior  to  filing  an 
information  return,  contact  the  IRS 
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concerning  the  TIN  furnished  by  a 
payee.  Upon  receiving  the  inquiry,  the 
IRS  will  inform  the  payor  whether  or 
not  the  name/TIN  combination 
furnished  matches  any  name/TDM 
combination  maintained  by  the  IRS. 
(Informing  a  payor  of  a  nonmatch  will 
not  constitute  a  notice  to  commence 
backup  withholding  under  section 
3406(a)(1)(B)  due  to  an  incorrect  name/ 
TIN  combination.)  If  the  name/TIN 
combination  does  not  match,  the  payor 
has  the  opportunity  to  contact  the  payee 
for  correction  before  filing  an 
information  return,  thus  reducing  the 
likelihood  that  the  payor  will  be 
notified  to  start  backup  withholding 
under  section  3406(a)(1)(B).  In  order  to 
assist  a  payor  to  obtain  correct  name/ 
TIN  combinations,  a  particular  matching 
program  may  categorize  nonmatching 
name/TIN  combinations.  For  example, 
the  matching  program  may  indicate  that 
the  TIN  is  assigned  to  another  name  in 
the  data  base  being  used  or  that  the  TIN 
is  not  assigned  in  the  data  base  being 
used. 

Pursuant  to  the  authority  contained  in 
the  final  regulations,  the  IRS  will 
implement  a  TIN  matching  program  for 
federal  agencies.  This  program  will 
allow  federal  agencies  to  request  that 
the  IRS  match  the  name/TIN 
combinations  of  vendors  to  whom  the 
agencies  make  payments  reportable 
under  section  6041.  The  operational 
details  of  this  matching  program  are  set 
forth  in  Revenue  Procedure  97-31, 
appearing  in  Internal  Revenue  Bulletin 
1997-26,  dated  June  30, 1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  IRS 
submitted  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Renay 
France.  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting), 
IRS.  However,  other  personnel  from  the 
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IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes,  Income  taxes, 
Penalties,  Pensions,  Raihoad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes, 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  31  and  35a 
are  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  is  amended  by  adding  the 
following  entry  in  nimierical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
31.3406(j)-l  also  issued  under  26  U.S.C 
3406(i).  *  *   • 

Par.  2.  Section  31.3406(j)-l  is  added 
to  subpart  E  to  read  as  follows: 

f31.340S<j)-1    TupaywMantmcatlofi 
Number  friN)  mrtchint  prosram. 

(a)  The  matching  program.  Under 
section  3406(i),  the  Commissioner  has 
the  authority  to  establish  Taxpayer 
Identification  Number  (TIN)  matching 
programs.  The  Commissioner  may 
prescribe  in  a  revenue  procedure  (see 

§  601.601(d)(2)  of  tlH»  chapter)  or  other 
appropriate  guidance  the  scope  of  and 
the  terms  and  conditions  of 
participating  in  any  TIN  matching 
program.  In  general,  under  a  matching 
program,  prior  to  filing  information 
returns  with  respect  to  reportable 
payments  as  defined  under  section 
3406(b)(1),  a  payor  of  those  reportable 
payments  who  is  entitled  to  participate 
in  the  matching  program  may  contact 
the  Internal  Revenue  Service  (IRS)  with 
respect  to  the  TIN  furnished  by  «  payee 
who  has  received  or  is  likely  to  receive 
a  reportable  payment.  The  IRS  will 
inform  the  payor  whether  or  not  a 
name/TIN  combination  furnished  by  the 
payee  matches  a  name/TDM  combination 
maintained  in  the  data  base  utilized  for 
the  particular  matching  program. 

(b)  Notice  of  incorrect  TIN.  No 
matching  details  received  by  a  payor 
through  a  matching  program  will 
constitute  a  notice  regarding  an 
incorrect  name/TTN  combination  under 
§  31.3406(d)-5(c)  for  purposes  of 


imposing  backup  withholding  under 
section  3406(a)(1)(B). 

(c)  Application  of  section  3406(f).  The 
provisions  of  section  3406(f),  relating  to 
confidentiality  of  information,  apply  to 
any  matching  details  received  by  a 
payor  throu^  the  matching  program.  A 
payor  may  not  take  into  account  any 
such  matching  details  in  determining 
whether  to  open  or  close  an  account    - 
with  a  payee. 

(d)  Reasonable  cause.  The  IRS  will 
not  use  either  a  payor's  decision  not  to 
participate  in  an  available  TIN  matching 
program  or  the  results  received  by  a 
payor  from  participation  in  a  TIN 
matching  program  implemented  under 
the  authority  of  this  section  as  a  basis 

to  assert  that  the  payor  lacks  reasonable 
cause  under  section  6724(a)  for  the 
failure  to  file  an  information  return 
under  section  6721  or  to  furnish  a 
correct  payee  statement  under  section 
6722.  If  the  establishment  of  reasonable 
cause  may  be  relevant  to  a  substantial 
number  of  the  participants  in  a  TIN 
matching  program  implemented  under 
the  authority  of  this  section,  the  extent 
to  which,  if  any,  a  payor  may  estabUsh 
reasonable  cause  by  participating  in  the 
TIN  matching  program  will  be  set  forth 
in  the  guidance  establishing  the 
program. 

(e)  Definition  of  account.  Account 
ro<dans  any  account,  instrument,  or  other 
relationship  with  a  payor  and  Math 
respect  to  which  a  payor  has  made  or  is 
likely  to  make  a  reportable  payment  as 
defined  in  section  3406(b)(1). 

(f)  Effective  date.  The  provisions  of 
this  section  are  effective  on  and  after 
Jime  18,  1997. 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Par.  3.  The  authority  citation  for  part 
35a  is  amended  by  removing  the  entry 
for  §  35a.  3406-3  to  read  in  part  as 
follows: 

Autherity:  26  U.S.C  7805.  •  •  * 
§35«.3406-d    [RwnovMl] 

Par.  4.  Section  35a.3406-3  is 
removed. 
Mai^garat  Milner  RicbardMm. 

Commissioner  of  Internal  Revenue. 

.^pp^oved:  May  1, 1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  97-15914  Filed  6-17-97;  8:45  am] 
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Reguiat.o'--  aij-weming  Book-Entry 

^'easijf'Y  &<>'^<is  "^'-^      ^nd  Bills; 
rxjterrr.ir.ation  Bc>9a.'u...j  Stat*  Statute; 
itstiict  of  Columbia 

*   ENCV:  Bureau  of  the  Public  Debt. 
hiscal  Service,  Treasury. 
ACTION:  Notice  of  detennination  of 
substantially  identical  State  statute. 

summary:  The  Department  of  the 
Treasury  is  announcing  that  it  has 
reviewed  the  recently  enacted  District  of 
Columbia  law  adopting  Revised  Article 
8  of  the  Uniform  Commercial  Code — 
Investment  Securities  ("Revised  Article 
8")  and  has  determined  that  it  is 
substantially  identical  to  the  uniform 
version  of  Revised  Article  8  for 
purposes  of  interpreting  the  rules  in  31 
CFR  Part  357,  Subpart  B  (the  "TRADES" 
regulations).  Therefore,  that  portion  of 
the  TRADES  rule  requiring  application 
of  Revised  Article  8  if  a  state  has  not 
adopted  Revised  Article  8  will  no  longer 
be  applicable  for  the  District  of 
Coliunbia. 

EFFECTIVE  DATE:  June  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  T.  Eccard,  Chief  Counsel  (202) 
219-3320.  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel  (202)  219-3320. 
SUPP(.EMENTARY  INFORMATION:  On  August 
23,  1996,  The  Department  published  a 
final  rule  to  govern  securities  held  in 
the  commercial  book-entry  system,  now 
referred  to  as  the  Treasury/Reserve 
Automated  Debt  Entry  System 
("TRADES").  61  FR  43626. 

In  the  commentary  to  the  final 
regulations.  Treasury  stated  that  for  the 
28  states  that  had  by  then  adopted 
Revised  Article  8,  the  versions  enacted 
were  'substantially  identical"  to  the 
uniform  version  for  purposes  of  the  rule. 
Therefore,  lot  those  states,  that  portion 
of  the  TRADES  rule  requiring 
application  of  Revised  Article  8  was  not 
invoked.  Treasury  also  indicated  in  the 
commentary  that  as  additional  states 
adopt  Revised  Article  8,  notice  would 
be  provided  in  the  Federal  Register  as 
to  whether  the  enactments  are 
substantially  identical  to  the  uniform 
version  so  that  the  federal  application  of 
Revised  Article  8  would  no  longer  be  in 
effect  for  those  states.  Treasury  adopted 
this  approach  in  an  attempt  to  provide 
certainty  in  application  of  the  rule  in 
response  to  public  comments.  This 
notice  addresses  the  recent  adoption  of 


Article  8  by  the  District  of  Columbia.  A 
"state"  is  defined  in  the  regulations  as 
including  the  District  of  Coliunbia. 

Treasury  has  reviewed  the  District  of 
Columbia  enactment  and  has  concluded 
that  it  is  substantially  identical  to  the 
uniform  version  of  Revised  Article  8. 
Accordingly,  if  either  §  357.10(b)  or 
§  357.11(b)  directs  a  person  to  the 
District  of  Columbia,  the  provisions  of 
§§  357.10(c)  and  357.11(d)  of  the 
TRADES  rule  are  not  applicable. 

Dated:  hine  12, 1997. 
Richard  L.  Gregg, 
Commissioner  of  the  Pub/ic  Debt 
[FR  Doc  97-15943  Filed  &-17-47:  8:45  am) 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[MH»1;  FRL-6842-3] 

Clean  Air  Act  Final  Source  Category 
Limited  Interim  Approval  of  the 
Operating  Permits  Program;  Michigan 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
source  category  limited  (SCL)  interim 
approval  of  the  operating  permits 
program  revision  submitted  by  the  State 
of  Michigan  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  July  18, 1997. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
SCL  interim  approval  are  available  for 
inspection  diuing  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  Air  and  Radiation  Division 
(AR-18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano,  Permits  and  Grants  Section 
(AR-18J),  EPA,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)  886-2703.  E-mail  address: 
valenziano.beth@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  (title  V),  and  the 
implementing  regulations  at  40  CFR  part 
70  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA.  The  EPA's  program  review  occurs 


pursuant  to  section  502  of  the  Clean  Air 
Act  (Act)  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval. 

On  June  24, 1996,  EPA  proposed 
interim  approval  of  Michigan's 
operating  permits  program  (61  FR 
32391).  In  that  notice,  EPA  recognized 
Michigan's  4  year  permit  issuance 
schedule  for  purposes  of  determining 
fee  schedule  sufficiency,  but  EPA  could 
not  propose  SCL  interim  approval  of  the 
4  year  schedule  because  it  had  not  been 
approved  into  the  State's  regulations.  At 
the  time,  the  State  rules  provided  for  a 
3  year  issuance  schedule,  in  accordance 
with  40  CFR  70.4(b)(ll)(ii).  However, 
EPA  proposed  SCI.  interim  approval  in 
the  alternative,  so  that  EPA  would  have 
the  authority  to  finalize  SCL  interim 
approval  if  Michigan  were  able  to 
submit  revised  rules  that  included  the  4 
year  issuance  schedule  prior  to  EPA's 
final  action  on  Michigan's  program.  See 
61  FR  32393-32394. 

On  January  10, 1997,  EPA  finalized 
interim  approval  of  the  State  program 
(62  FR  1387).  The  final  approval  became 
effective  on  February  10, 1997.  In  that 
dociunent,  EPA  did  not  grant  SCL 
interim  approval  because  Michigan  was 
not  able  to  submit  its  rule  revisions  in 
time  to  be  included  in  the  final  action. 
However,  EPA  noted  that  it  would  act 
on  Michigan's  request  for  SCL  interim 
approval  once  the  State  submitted  its 
revised  regulations  as  a  part  70  program 
revision.  See  62  FR  1390. 

The  EPA  received  Michigan's  revised 
program  submittal  requesting  SCL 
interim  approval  on  April  18, 1997.  The 
request  was  submitted  by  the  Governor's 
designee,  tlje  Director  of  the  Michigan 
Department  of  Environmental  Quality 
(MDEQ).  The  submittal  included  the 
State's  revised  operating  permit  program 
regulations,  as  well  as  information 
dociunenting  its  procedurally  correct 
adoption.  In  this  dociunent,  EPA  is 
taking  final  action  to  promulgate  SCL 
interim  approval  of  the  operating 
permits  program  for  the  State  of 
Michigan. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

Michigan's  initial  part  70  program 
submittal  to  EPA,  dated  May  15, 1995. 
included  a  request  for  SCL  interim 
approval  of  its  4  year  permit  issuance 
schedule.  On  July  17, 1995  and  October 
30, 1995,  Michigan  supplemented  its 
initial  submittal  with  additional 
program  documentation,  including 
support  information  for  the  SCL  interim 
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approval  request.  On  April  9. 1997, 
Michigan  submitted  its  revised 
operating  permit  program  rules  that 
were  needed  for  EPA  to  act  on  the 
State's  SCL  interim  approval  request. 

SCL  interim  approval  allows  EPA  to 
approve  a  State  operating  permits 
program  that  establishes  aii  initial 
permit  issuance  schedule  up  to  2  years 
past  the  3  year  phase  in  period  required 
by  40  CFR  70.4(b)(ll)(ii).  To  approve 
such  a  permitting  schedule,  a  State  must 
demonstrate  compelling  reasons  why  it 
cannot  permit  initial  part  70  sources  in 
3  years.  In  addition,  a  State  must 
demonstrate  that  the  extended  issuance 
schedule  substantially  meets  the 
requirements  of  part  70  by  permitting  60 
percent  of  the  sources  and  80  percent  of 
the  emissions  during  the  first  3  years  of 
the  program.  See  the  August  2,  1993 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  entitled  "Interim  Title  V 
Program  Approvals".  Michigan's  July 
17,  1995  and  October  30, 1995 
supplemental  program  submittals  met 
these  requirements,  as  outlined  in  the 
proposed  interim  approval  of 
Michigan's  program  (61  FR  32393- 
32394). 

However,  as  discussed  above,  EPA 
could  not  grant  Michigan  SCL  interim 
approval  as  part  of  its  initial  action  on 
the  State  program  because  the  State's 
operating  permit  program  regulations 
provided  for  a  3  year  permit  issuance 
schedule.  In  other  words,  because  the 
State  rules  currently  met  the  3  year 
issuance  requirement,  SCL  interim 
approval  was  not  warranted.  Now  that 
Michigan  has  submitted  revisions  to  its 
rules  that  provide  for  the  4  year 
schedule,  EPA  is  taking  this  action  to 
approve  the  State's  SCL  interim 
approval  request. 

As  addressed  in  the  final  interim 
approval  of  Michigan's  operating 
permits  program  (62  FR  1390),  EPA  is 
finalizing  SCL  interim  approval  without 
reproposing  the  action  because  the  4 
year  permit  issuance  schedule  in  the 
State's  final  rules  is  identical  to  the  4 
year  schedule  that  EPA  proposed  for 
SCL  interim  approval  in  the  alternative. 
The  only  conunent  EPA  received  on  that 
proposal  pertaining  to  the  SCL  interim 
approval  issue  was  a  request  from 
MDEQto  clarify  the  requirements  for 
submitting  a  program  revision  once  the 
State  rule  revisions  were  final. 

B.  Final  Action 

The  EPA  is  promulgating  SCL  interim 
approval  of  Michigan's  4  year  initial 
permit  issuance  schedule  in  accordance 
with  MDEQ's  April  9, 1997  request. 
This  action  only  revises  the  status  of 
Michigan's  program  from  interim 
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approval  to  SCL  interim  approval,  and 
does  not  otherwise  change  EPA's  final 
interim  approval  as  published  on 
January  10, 1997.  In  addition,  this 
action  does  not  affect  the  interim 
approval  expiration  date  of  February  10, 
1999.  Although  Michigan's  April  9, 
1997  submittal  included  other 
regulatory  revisions  in  addition  to  the 
changes  to  the  State's  permit  issuance 
schedule,  EPA  is  not  acting  on  those 
changes  at  this  time.  As  addressed  in 
MDEQ's  April  9, 1997  submittal,  MDEQ 
and  EPA  will  continue  to  work  together 
to  resolve  the  State's  interim  approval 
issues,  and  will  address  these  additional 
program  revisions  at  a  later  date. 

III.  Administrative  Requirements 

A.  Official  File 

Copies  of  the  State's  submittal  and 
other  information  rehed  upon  for  the 
final  SCL  interim  approval  are 
maintained  in  the  official  file  at  the  EPA 
Regional  Office.  The  file  is  an  organized 
and  complete  record  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  SCL  interim  approval.  The 
official  file  is  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  imp>act  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  The 


^.d  Regulations      33011 


EPA  has  determined  that  the  final  SCL 
interim  approval  action  promulgated 
today  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  5,  1997. 
David  A.  UUridi. 

Acting  Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  appendix  A  to  part  70  the  entry 
for  "Michigan"  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Michigan 

{a)(l)  Department  of  Environmental 
Quality:  received  on  May  16, 1995,  July 
20, 1995,  October  6, 1995,  November  7, 
1995,  and  January  8, 1996;  interim 
approval  effective  on  February  10.  1997; 
interim  approval  expires  February  10, 
1999. 

(2)  Interim  approval  revised  to 
provide  for  a  4  year  initial  permit 
issuance  schedule  under  source 
category  Umited  (SCL)  interim  approval, 
pursuant  to  the  Department  of 
Environmental  Quality's  request 
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received  on  April  18,  1997.  SCL  interim 
approval  effective  on  |uly  18, 1997. 

***** 
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FNViRnNMENTAL  PROTECTION 

40  CFR  Part  180 
[OPP-300504;  FRL-6722-S| 
RIN  2070-AB78 

Metolachlon  Pesticide  Tolerances  for 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  metolachlor  l2-chloro-N- 
(2-ethyl-6-methylphenyl)-N-(2-methoxy- 
l-methylethyl)acetamidel  and  its 
metabolites,  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyUaminol-l-propanol  and  4- 
(2-ethyl-6-raethylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound,  in  or  on  the 
raw  agricultural  commodity  tomato,  in 
tomato  puree,  and  in  tomato  paste,  in 
connection  with  EPA's  granting  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  tomato  in  Ohio. 
Indiana.  Michigan  and  Pennsylvania. 
The  tolerances  will  expire  and  are 
revoked  on  December  31,  1998. 
DATES:  This  regulation  becomes 
effective  June  18. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  August  18.  1997. 
AOORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005041. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviroiunental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300504).  must  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 


person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  ArUngton, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
300504].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail:  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
(703)  308-9363.  e-mail: 
odiott.olga@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  residues  of  the  herbicide 
l2-chloro-N-(2-ethyl-6-methylphenyl)-N- 
(2-methoxy-l-methyIethyl)acetamide] 
and  its  metabolites  (determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)aminol-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound),  also  referred 
to  in  this  dociunent  as  metolachlor,  in 
or  on  tomato  at  0.1  part  per  million 
(ppm).  tomato  puree  at  0.3  ppm  and 
tomato  paste  at  0.6  ppm.  These 
tolerances  will  expire  and  be  revoked  by 
EPA  on  December  31. 1998.  After 
December  31, 1998,  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq  Among 


other  things.  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(I)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(iiJ  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu*  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 


UMI 


Federal  Register  /  Vol.  62.  No.  117  /  Wednesday,  June  18.  1997  /  Rules  and  Regulations 


33013 


II.  Emergency  Exemption  for 
Metolachlor  on  Tomato  and  FFDCA 
Tolerances 

The  Eastern  black  nightshade 
(Solanum  nigrum)  is  a  common  annual 
weed  found  in  tomato  fields.  Currently 
registered  herbicides  for  use  on 
tomatoes  have  little  or  no  effect  in 
controlling  the  eastern  black  nightshade. 
Chloramben  (amiben)  is  the  most 
effective  herbicide  for  this  weed,  but  it 
has  not  been  manufactured  since  1991 
and  grower's  reserves  of  the  herbicide 
have  been  depleted.  Hand  hoeing  is 
utilized,  but  it  does  not  provide 
complete  control  and  is  very  expensive. 
The  Applicants  stated  that  since  this 
weed  is  ubiquitous  and  hand  hoeing 
does  not  provide  complete  control,  the 
weed  population  is  increasing  and 
threatening  the  economic  viabihty  of  the 
tomato  industry  in  their  states.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  metolachlor  on  tomato  for  control 
of  Eastern  black  nightshade.  After 
having  reviewed  the  submissions.  EPA 
concurs  that  emergency  conditions  exist 
for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  pres«nted  by  residues  of 
metolachlor  in  or  on  tomatoes.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  These  tolerances  will  permit 
the  marketing  of  tomatoes  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemption. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensiue  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amoimts  specified  in  the 
tolerance  remaining  in  or  on  tomatoes 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  diuing 
the  term  of,  and  in  accordance  with  all 
the  conditions  of.  section  18  of  FIFRA. 
EPA  will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  metolachlor  meets  EPA's 
registration  requirements  for  use  on 


tomatoes  or  wheUier  permanent 
tolerances  for  this  use  would  be 
appropriate.  These  tolerances  do  not 
serve  as  a  basis  for  registration  of 
metolachlor  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
do  these  tolerances  serve  as  the  basis  for 
any  State  other  than  Ohio,  Indiana, 
Michigan  and  Pennsylvania,  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  metolachlor,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  horn  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NQEL"). 

G^ce  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RflD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  conunonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 


term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposiu*  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calciilation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
estabhshed  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifistime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  milhon,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  typ)es  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 
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Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  metolachlor  are 
discussed  below. 

1.  Acute  toxicity.  The  EPA  has 
determined  that  the  available  data  do 
not  indicate  the  potential  for  adverse- 
effects  after  a  single  dietary  exposure. 

2.  Short-  and  intermediate  term 
toxicity.  The  EPA  has  determined  that  a 
NOEL  of  100  mg/kg/day  from  a  21-day 
dermal  toxicity  study  on  rats  should  be 
used  to  assess  risks  from  intermediate- 
term  dermal  exposures.  At  the  lowest 
ettecX  level  (LEL)  of  1.000  mg/kg/day. 
there  were  dose-related  increases  in 
minor  histopathological  alterations  of 
the  skin,  in  total  bilirubin  (females),  in 
absolute  and  relative  liver  weights 
(males),  and  in  relative  kidney  weights 
(females).  An  inhalation  exposure 
intermediate-term  hazard  was  not 
identified.  The  EPA  has  determined  that 
the  available  data  do  not  indicate  the 
potential  for  adverse  effects  from  short- 
term  dermal  or  inhalation  exposures. 

3.  Chronic  risk.  Based  on  the  available 
chronic  toxicity  data,  the  EPA  has 
established  the  RfD  for  metolachlor  at 
0.10  mg/kg/day.  The  RfD  was 
established  based  on  the  results  of  a  1- 
year  feeding  study  in  dogs  with  a  NOEL 
of  9.7  mg/kg/day.  and  an  uncertainty 
factor  of  100  based  on  decreased  body 
weight  gain  at  the  LEL  of  33  mg/kg/day. 


4.  Cancer  risk.  Using  its  Guidelines 
for  Carcinogen  Risk  Assessment 
published  September  24. 1986  (51  FR 
33992).  the  EPA  has  classified 
metolachlor  as  a  Group  C,  "possible 
human  carcinogen",  chemical.  The 
classification  as  a  Group  C  chemical  was 
based  on  the  increased  incidence  of 
adenomas  and  combined  adenomas/ 
carcinomas  in  female  rats,  both  by  pair- 
wise  and  trend  analysis  and  the 
replication  of  this  finding  in  a  second 
study.  The  OPP  Carcinogenicity  Peer 
Review  Committee  (CPRC) 
recommended  the  quantitation  of  risk 
by  MOE  estimates  using  a  NOEL  of  15.7 
mg/kg/day  from  a  2-year  feeding  study 
in  rats.  The  structural  relationship  of 
metolachlor  to  acetochlor  and  alachlor 
was  of  concern  to  the  CPRC.  However, 
in  light  of  new  information  on  the 
relative  metabolism  of  these  chemicals, 
and  since  there  was  no  supportable 
mutagenicity  concern,  the  CPRC 
recommended  the  MOE  approach. 

B.  Exposures  and  Risks 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoy 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

1.  Fmm  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.368)  for  the  combined  residues 
of  metolachlor  |2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamidej  and  its 
metabolites,  determined  as  the 
derivatives,  2-|(2-ethyl-6- 
methylphenyl)anuno]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound  in  or  on  a 
variety  of  raw  agricultural  commodities 
at  levels  ranging  from  0.02  ppm  in  milk 
and  numerous  animal  commodities  to 
30  ppm  in  peanut  forage  and  hay.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
metolachlor  as  follows: 

i.  Acute  risk.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  available 
data  for  metolachlor  do  not  indicate  the 


potential  for  adverse  effects  after  a 
single  dietary  exposure. 

ii.  Chronic  risk.  For  the  chronic 
dietary  (food  only)  risk  assessment  OPP 
used  percent  crop-treated  data  for 
selected  commodities  and  assumed 
tolerance  level  residues.  OPP  also 
assumed  that  100%  of  tomatoes  were 
treated.  The  population  subgroups  with 
the  largest  percentage  of  the  RfD 
occupied  are  non-nursing  infants  less 
than  1  year  old  and  children  1  to  6  years 
old,  both  at  2.3%  of  the  RfD.  This  risk 
estimate  should  be  viewed  as 
conservative;  further  refinement  using 
anticipated  residue  levels  and 
additional  percent  crop-treated  values 
analysis  would  result  in  lower  dietary 
exposure  estimates.  Thus,  in  making  a 
safety  determination  for  these 
tolerances,  EPA  is  taking  into  account 
this  conservative  exposure  assessment. 

iii.  Cancer  risk.  Based  on  the  OPP 
CPRC  recommendation  that  the  MOE 
approach  be  used  to  assess  cancer  risk, 
a  quantitative  cancer  risk  assessment 
was  not  performed.  Human  health  risk 
concerns  due  to  long  term  exposure  to 
metolachlor  residues  are  adequately 
addressed  by  the  aggregate  chronic 
exposure  analysis  using  the  MOE 
approach. 

2.  From  drinking  water.  Based  on  the 
available  environmental  fate  studies, 
metolachlor  appears  to  be  moderately 
persistent  and  ranges  from  being  mobile 
to  highly  mobile  in  different  soils.  Data 
collected  from  around  the  United  States 
provides  evidence  that  metolachlor 
leaches  into  ground  water,  occasionally 
at  levels  that  exceed  the  Lifetime  Health 
Advisory  (HA)  Level  of  100  ppb.  The 
"Pesticides  in  Groundwater  Database" 
(EPA  734-12-92-001,  Sept.  1992), 
indicates  that  metolachlor  residues  were 
detected  in  wells  in  20  states.  Levels 
exceeded  the  lifetime  HA  in  three  wells 
located  in  Wisconsin,  New  York,  and 
Montana.  In  eight  other  states 
concentrations  in  some  well  waters 
exceeded  10%  of  the  HA.  Incident 
reports  submitted  under  6(a)2  of  FIFRA 
describe  47  detections  of  metolachlor  in 
the  ground  water  of  seven  states  at 
concentrations  ranging  from  0.11  ppb  to 
116  ppb.  Metolachlor  is  not  yet  formally 
regulated  under  the  Safe  Drinking  Water 
Act;  therefore,  no  enforcement 
Maximum  Contaminant  Level  (MCL) 
has  been  established  for  it.  Metolachlor 
also  has  relatively  high  health  advisory 
levels  (1-10  day  HA  level  of  2.000  ppb 
and  lifetime  HA  level  of  100  ppb). 

Based  on  available  data,  it  appears 
highly  unlikely  that  maximum  or  short- 
■  term  average  metolachlor  concentrations 
will  exceed  the  1-10  day  HA  levels  of 
2,000  ppb  or  that  annual  average 
metolachlor  concentrations  will  exceed 
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the  lifetime  HA  of  100  ppb  anywhere. 
As  part  of  the  risk  mitigation  in  the 
metolachlor  Reregistration  Eligibility 
Document  (RED),  additional  label 
restrictions  designed  to  minimize 
ground  and  surface  water  contamination 
are  required.  Groundwater  concerns 
may  be  mitigated  by  adhering  to  these 
label  restrictions  and  advisory 
statements. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figiue,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  metolachlor  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  dociunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
metolachlor  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

3.  From  non-dietary  exposure. 
Metolachlor  is  registered  for  outdoor 
residential  lawn  use,  use  on  numerous 
ornamental  plants  and  trees,  highway 
rights-of-way  and  recreational  areas. 

i.  Acute  risk.  EPA  generally  will  not 
include  residential  or  other  non-dietary 
exposure  as  a  component  of  the  acute 
exposure  assessment.  Theoretically,  it  is 
also  possible  that  a  residential,  or  other 
non-dietary,  exposure  could  be 
combined  with  the  acute  total  dietary 
exposure  from  food  and  water. 
However,  the  Agency  does  not  believe 
that  aggregating  multiple  exposure  to 
large  amounts  of  pesticide  residues  in 
the  residential  environment  via  multiple 
products  and  routes  for  a  one  day 
exposure  is  a  reasonably  probable  event. 
It  is  highly  unlikely  that,  in  one  day,  an 
individual  would  have  multiple  high- 
end  exposures  to  the  same  pesticide  by 


treating  their  lawn  and  garden,  treating 
their  house  via  crack  and  crevice 
application,  swimming  in  a  pool,  and  be 
maximally  exposed  in  the  food  and 
water  consumed.  Additionally,  the 
concept  of  an  acute  exposure  as  a  single 
exposure  does  not  allow  for  including 
post-application  exposures,  in  which 
residues  decline  over  a  period  of  days 
after  application.  Therefore,  the  Agency 
believes  that  residential  exposures  are 
more  appropriately  included  in  the 
short-term  exposure  scenario  discussed 
below. 

ii.  Chronic  risk.  The  Agency  has 
concluded  that  a  chronic  residential 
exposure  scenario  does  not  exit  for  non- 
occupational uses  of  metolachlor. 

iii.  Short-  and  intermediate-term  risk. 
There  are  residential  uses  of 
metolachlor  and  EPA  acknowledges  that 
there  may  be  shortand  intermediate- 
term  non-occupational  exposure 
scenarios.  The  EPA  has  identified  a 
toxicity  endpoint  for  intermediate-term 
residential  risks.  However,  no 
acceptable  reliable  exposure  data  to 
assess  the  potential  risks  are  available  at 
this  time.  Based  on  the  high  level  of  the 
intermediate-term  toxicity  endpoint 
(NOEL  =  100  mg/kg/day  and  lowest 
observed  effect  level  (LOEL)  =  1 ,000  mg/ 
kg/day),  the  Agency  does  not  expect  the 
intermediate-term  aggregate  risk  to 
exceed  the  level  of  concern.  A  short- 
term  non-dietary  toxicity  endpoint  was 
not  identified  for  metolachlor. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  409(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pjesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 


that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dep>endent 
on  chemical  sf>edfic  data,  much  of 
which  mav  not  be  presently  available. 

Althou^  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metaboUte  (in  which 
case  corrunon  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
metolachlor  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
metolachlor  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  metolachlor  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  available  data  for 
metolachlor  do  not  indicate  the 
potential  for  adverse  effects  from  acute 
dietary  exposures.  An  acute  aggregate 
risk  assessment  was  not  conducted. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Based  on  the  low  percentage 
of  the  RfD  occupied  by  the  chronic 
dietary  exposure  (<3%  for  all 
population  subgroups)  and  the  high 
level  of  the  intermediate-tenn  toxicity 
endpoint  (NOEL  =  100  mg/kg/day  and 
LOEL  =  1.000  mg/kg/day),  in  the  best 
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scientific  judgment  of  EPA,  the 
intermediate-term  aggregate  risk  will  not 
exceed  the  Agency's  level  of  concern. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

Since  a  short-term  toxicity  endpoint 
was  not  identified  for  metolachlor,  a 
short-term  aggregate  risk  assessment 
was  not  conducted. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  concluded  that 
aggregate  dietary  exposure  to 
metolachlor  from  food  will  utilize  1.1% 
of  the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  metolachlor  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
metolachlor  residues. 

4.  Cancer  risk.  Based  on  the  CPRC 
recommendation  that  the  MOE 
approach  be  used  to  assess  cancer  risk, 
a  quantitative  cancer  risk  assessment 
was  not  p>erformed.  Based  on  the 
aggregate  chronic  dietary  analysis,  the 
calculated  MOE  {food  only)  for  the  U.S. 
Population  (48  States)  is  >  20,000.  Other 
than  dietary  exposure,  no  chronic 
exposure  scenarios  have  been  identified 
from  registered  uses  of  metolachlor.  The 
chronic  dietary  risk  from  the  currently 
registered,  and  this  proposed  Section  18 
use  of  metolachlor,  do  not  exceed  the 
Agency's  level  of  concern.  The  EPA 
believes  that  the  potential  additional 
exposure  in  drinking  water  would  not 
significantly  lower  the  chronic  dietary 
MOE.  The  Agency  concluded  that  the 
human  health  risk  concerns  due  to  long- 
term  exposure  to  metolachlor  residues 
are  adequately  addressed  by  the 
aggregate  chronic  exposure  analysis 
using  the  MOE  approach. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 


either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  In  either  case,  EPA  generally 
defines  the  level  of  appreciable  risk  as 
exposure  that  is  greater  than  1/100  of 
the  NOEL  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  EPA  believes  that  reliable 
data  support  using  the  standard  MOE 
and  uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  metolachlor,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

1.  Developmental  toxicity  studies. — i. 
Rat.  The  maternal  NOEL  was  300  mg/ 
kg/ day.  At  the  maternal  LEL  of  1 ,000 
mg/kg/day,  there  were  deaths,  increased 
salivation,  lacrimation,  convulsions, 
reduced  body  weight  gain,  and  reduced 
feed  consumption.  The  developmental 
NOEL  was  also  300  rag/kg/day.  The 
developmental  LEL  of  1 ,000  mg/kg/day 
was  based  on  reduced  mean  fetal  body 
weight,  reduced  number  of 
implantations/dam  with  resulting 
decreased  litter  size,  and  a  slight 
increase  in  resorptions/dam  with 
resulting  increase  in  post-implantation 
loss. 

ii.  Rabbit.  The  maternal  NOEL  was 
120  rag/kg/ day.  The  maternal  LEL  of 
360  mg/kg/day  was  based  on 
lacrimation,  miosis,  reduced  food 
consumption  and  decreased  body 
weight  gain.  The  developmental  NOEL 
was  >360  mg/kg/day  at  the  highest  dose 
tested  (HDT).* 

2.  Reproductive  toxicity  study  (Rat). 
In  the  two-generation  reproductive 
toxicity  study  the  reproductive/ 
developmental  toxicity  NOEL  of  23  mg/ 
kg/day  was  less  than  the  parental 
(systemic)  toxicity  NOEL  of  >76  mg/kg/ 
day  (HDT).  The  reproductive/ 


developmental  NOEL  was  based  on 
decreased  pup  body  weight  during  late 
lactation. 

3.  Pre-  and  post-natal  sensitivity. 
Based  on  current  toxicological  data 
requirements,  the  data  base  for 
metolachlor  relative  to  pre-  and  post- 
natal toxicity  is  complete.  The 
developmental  toxicity  NOELs  of  300 
mg/kg/day  (in  rats)  and  >360  mg/kg/day 
(HDT  in  rabbits)  demonstrate  that  there 
is  no  increased  sensitivity  to 
metolachlor  by  the  developing  fetus 
(pre-natal)  in  the  presence  of  maternal 
toxicity.  There  was  developmental 
toxicity  in  rats  at  1 ,000  mg/kg/day  (but 
not  in  rabbits).  The  developmental 
NOELs  are  more  than  30-  and  37-fold 
higher  in  the  rats  and  rabbits, 
respectively,  than  the  NOEL  of  9.7  mg/ 
kg/ day  from  the  1-year  feeding  study  in 
dogs,  which  is  the  basis  of  the  RfD. 

fii  the  two-generation  reproductive 
toxicity  study  in  rats,  the  reproductive/ 
developmental  toxicity  NOEL  of  23  mg/ 
kg/day  was  less  than  the  parental 
(systemic)  toxicity  NOEL  of  >76  mg/kg/ 
day.  The  reproductive/developmental 
NOEL  was  based  on  decreased  pup  body 
weight  during  late  lactation  and  the 
NOEL  occurred  at  a  level  which  is 
below  the  NOEL  for  parental  toxicity 
(>76  mg/kg/day).  This  finding  suggests 
that  pups  are  more  sensitive  to 
metolachlor  than  adult  animals.  For 
purposes  of  this  Section  18  only,  an 
additional  3x  uncertainty  factor  was 
added  to  the  RfD. 

The  TMRC  value  for  the  most  highly 
exposed  infant  and  children  subgroup 
(non-nursing  infants  <1  year  old) 
occupies  6.9%  of  the  RfD  (with  the 
additional  3x  safety  factor).  This 
estimate  should  be  viewed  as 
conservative,  since  is  based  on  percent 
crop-treated  data  for  selected  crops  and 
tolerance  level  residues  for  all 
commodities.  Refinement  of  the  dietary 
risk  assessment  by  using  additional 
percent  crop  treated  and  anticipated 
residue  data  would  reduce  dietary 
exposure.  Therefore,  this  risk 
assessment  is  an  over-estimate  of  dietary 
risk. 

4.  Acute  risk.  The  available  data  for 
metolachlor  do  not  indicate  the 
potential  for  adverse  effects  from  acute 
dietary  exposures. 

5.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  A  short-term  non-dietary 
toxicity  endpoint  was  not  identified  for 
metolachlor.  Using  the  conservative 
exposure  assumptions  described  above, 
EPA  has  concluded  that  the  percent  of 
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the  RfD  that  will  be  utilized  by  aggregate 
exposure  to  residues  of  metolachlor  is 
6.9  %  (using  an  additional  3x  safety 
factor)  for  non-nursing  infants  less  than 
1  year  old  (the  most  highly  exposed 
population  subgroup).  Based  on  the  low 
percentage  of  the  RfD  occupied  by  the 
chronic  dietary  exposure  and  the  high 
level  of  the  intermediate-term  toxicity 
endpoint  (NOEL  =  100  mg/kg/day  and 
LOEL  =  1.000  mg/kg/day),  in  the  best 
scientific  judgment  of  EPA,  the 
intermediate-term  aggregate  risk  will  not 
exceed  the  Agency's  level  of  concern. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 
6.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  the  percent  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 
residues  of  metolachlor  ranges  from  6.9 
%  for  non-nursing  infants  less  than  one 
year  old,  down  to  1.8  %  for  nursing 
infants  less  than  one  year  old  (using  an 
additional  3x  safety  factor).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  metolachlor  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  metolachlor 
residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
Tolerances  for  residues  of  metolachlor 
in  or  on  food/feed  commodities  are 
currently  expressed  in  terms  of  the 
combined  residues  (free  and  bound)  of 
the  herbicide  metolachlor  ((2-chloro-N- 
(2-ethyl-6-methylphenyl)-N-(2-methoxy- 
l-methylethyl)acetamide|)  and  its 
metabolites,  determined  as  the 
derivatives,  2-|(2-ethyl-6- 
methylphenyl)aminoj-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
melhyl-3-morpholinone,  each  expressed 
as  the  parent  compound  (40  CFR 
180.368). 

2.  Analytical  enforcement 
methodology.  Adequate  methods  for 
purposes  of  data  collection  and 
enforcement  of  tolerances  for 
metolac:hlor  residues  are  available. 
Metliods  for  determining  the  combined 


residues  of  metolachlor  and  its 
metabolites,  as  the  derivatives  CGA- 
37913  and  CGA-49751,  are  described  in 
PAM,  Vol.  n,  as  Method  I  (plants;  GC- 
NPD)  and  Method  n  (animals;  GC-MS). 

3.  Magnitude  of  residues.  Regulable 
residues  of  metolachlor  are  not  expected 
to  exceed  0.1  ppm  in/on  tomatoes  as  a 
result  of  this  Section  18  use.  A  time- 
limited  tolerance  should  be  established 
at  this  level.  Residues  of  metolachlor 
appear  to  concentrate  in  the  tomato 
processed  commodities  of  tomato  puree 
(3x)  and  paste  (6x).  Regulable  residues 
of  metolachlor  are  not  expected  to 
exceed  0.3  ppm  in  tomato  puree  and  0.6 
ppm  in  tomato  paste  a  result  of  this 
Section  18  use.  Time-limited  tolsrances 
should  be  established  at  these  levels. 
Secondary  residues  are  not  expected  in 
animal  commodities  as  no  feed  items 
are  associated  with  this  Section  18  use. 

4.  International  residue  limits.  There 
are  no  CODEX  or  Mexican  residue  limits 
for  metolachlor  on  tomatoes.  There  is  a 
Canadian  residue  limit  of  0.1  ppm  for 
the  parent  compound. 

5.  Rotational  crop  restrictions. 
Rotational  crop  restrictions  are  stated  on 
the  DUAL  and  DUAL  8E  product  labels. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  the  herbicide  |2-chloro-iV-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-l- 
methylethyljacetamide]  and  its 
metabolites  (determined  as  the 
derivatives,  2-((2-ethyl-6- 
methylphenyl)amino|-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound)  also  referred  to 
in  this  document  as  metolachlor,  in  or 
on  tomato  at  Q.1  part  per  million  (ppm), 
in  tomato  puree  at  0.3  ppm  and  in 
tomato  paste  at  0.6  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 


Any  person  may,  by  August  18, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  revocation 
provision)  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  1OPP-300504J.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Cr>stal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 
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The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA  and  is  related  to  EPA's 
granting  emergency  exemptions  under 
section  18  of  the  FIFRA.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  additional  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994),  or  require  OMB  review  in 
accordaiice  with  Executive  Order  13045, 


entitled  Protection  of  Children  &x)m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  because  these  tolerances 
are  established  without  notice  and 
comment  rulemaking,  the  requirements 
of  the  Regulatory  FlexibiUty  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  do  not  apply. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  fi-om  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no 
significant  adverse  economic  impact 
associated  with  these  actions  (46  FR 
24950,  May  4, 1981).  In  accordance  with 
Small  Business  Administration  (SBA) 
poUcy,  this  determination  wrill  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  upon  request. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  comfnodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  June  5. 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progrants. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.368  is  amended  as 
follows: 

i.  In  paragraph  (a)  by  adding  the 
heading. 

ii.  In  paragraph  (b)  by  transferring  and 
alphabetically  adding  the  entries  in  the 
table  to  the  table  in  paragraph  (a)  and  by 
removing  the  remaining  text. 

iii.  In  paragraph  (c)  by  adding  the 
heading. 

iv.  By  adding  a  heading  and  reserving 
new  paragraph  (d). 

v.  By  redesignating  paragraph  (e)  as 
paragraph  (b)  and  revising  newly 
redesignated  paragraph  (b). 

§  1 80.368    Metolachlor;  tolerances  for 
residues. 

(a)  General.  *     *     * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  (free  and 
bound)  of  the  herbicide  metolachlor  [2- 
chloro-N-(2-ethyl-6-methylphenyl)-N-(2- 
methoxy-l-methylethyl)acetamide]  and 
its  metabolites,  determined  as  the 
derivatives,  2-l(2-ethyl-6- 
methylphenyl)aminol-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
EPA.  The  tolerance  is  specified  in  the 
following  table.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


Commodity 


Spmacti  

Tomato  paste 
Tomato  puree 
Tomatoes  
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(c)  Tolerances  with  regional 
registrations*     *    * 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

|FR  Doc.  97-15981  Filed  &-17-97;  8:45  am] 

iMLUNO  CODE  aS60-6fr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300486B;  FRL-5724-«] 

RIN  207fr-AB78 

Bromozynii;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  the 
following  time-limited  tolerances,  to 
expire  on  January  1, 1998,  for  the 
residues  of  the  herbicide  bromoxynil 
(3,5-dibromo-4-hydroxybenzorutrile) 
and  its  metabolite  DBHA  (3,5-dibromo- 
4-hydroxybenzoic  acid)  resulting  from 
the  application  of  octanoic  and 
heptanoic  acid  esters  of  bromoxynil  to 
cotton:  undelinted  cottonseed  at  7  parts 
per  million  (ppm),  cotton  gin 
byproducts  at  50  ppm,  and  cotton  hulls 
at  21  ppm.  (Active  ingredient  codes  are 
35302  for  the  octanoic  acid  ester,  and 
128920  for  the  heptanoic  acid  ester. 
CAS  Reg.  Nos.  are  1689-99-2  for  the 
octanoic  acid  ester,  and  56634-95-8  for 
the  heptanoic  acid  ester.)  In  addition, 
this  document  revises  tolerances  for  the 
residues  of  bromoxynil,  resulting  from 
the  application  of  octanoic  and 
heptanoic  acid  esters  of  bromoxynil  to 
cotton,  in  or  on  cattle,  hogs,  horses, 
goats,  and  sheep  to  0.5  ppm  in  meat,  3.0 
ppm  in  meat  by-products,  and  1.0  ppm 
in  fat.  Further,  this  document 
establishes  tolerances  for  residues  of 
bromoxynil,  resulting  from  the 
application  of  octanoic  and  heptanoic 
acid  esters  of  bromoxynil  to  cotton,  at 
0.1  ppm  in  milk;  at  0.05  ppm  in  eggs; 
and  at  0.05  ppm  in  poultry  meat,  meat 
by-products,  and  fat.  The  tolerances  for 
the  cotton  commodities  will  expire  and 
are  revoked  on  January  1, 1998.  After 
January  1, 1998,  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations.  Rhone- 
Poulenc  AG  Company  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
requesting  a  tolerance  on  cottonseed. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  June  18, 1997. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-300486BI, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  {7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  a  copy  of 
objections  and  hearing  requests  to:  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  Fees  accompanying 
objections  and  hearing  requests  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251.  A  copy  of 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to  :  opp- 
docket©epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300486BJ.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Product  Manager 
(PM)  25.  Registration  Division  (7505C), 
OfUce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  241,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-6027.  e-mail: 
tompkins.jim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  24, 1995  (60  FR 
27414),  EPA  established  a  time-limited 
tolerance  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a,  for  residues  of 
the  herbicide  bromoxynil,  (3,5-dibromo- 


4-hydroxybenzonitrile)  on  cottonseed. 
This  tolerance  expired  on  April  1,  1997. 
The  tolerance  was  established  in 
response  to  a  petition  filed  by  the 
Rhone-Poulenc  AG  Company,  P.O.  Box 
12014.  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

In  the  Federal  Register  of  December 
24,  1996  (61  FR  67807)  (FRL-5576-8), 
EPA  issued  a  notice  of  filing  that  stated 
that  the  Rhone-Poulenc  AG  Company 
had  submitted  a  pesticide  petition  to 
EPA  proposing  to  extend  the  time- 
limited  tolerance  on  cottonseed. 
Comments  in  response  to  the  notice  of 
filing  were  received  from  the  Union  of 
Concerned  Scientists,  the  Pesticide 
Action  Network,  the  Edmonds  Institute, 
Friends  of  the  Earth,  the  Environmental 
Defense  Fund,  and  many  individuals. 

In  the  Federal  Register  of  May  2. 1997 
(62  FR  24065)  (FRI^5617-5).  EPA 
issued  a  proposed  rule  for  establishment 
of  tolerances  on  cotton  commodities  and 
poultry,  and  revision  of  tolerances  on 
animal  commodities.  The  Agency  issued 
this  proposed  rule  because,  after  review 
of  the  petition,  the  Agency  determined 
that  as  a  result  of  bromoxynil  use  on 
cotton:  (1)  A  higher  tolerance  will  be 
needed  for  cottonseed;  (2)  existing 
tolerances  for  bromoxynil  on  animal 
commodities  (meat,  meat  byproducts, 
and  fat)  need  to  be  raised:  and  (3) 
additional  tolerances  will  be  needed  for 
other  cotton  commodities  (undelinted 
cottonseed  and  cotton  gin  byproducts) 
and  other  animal  commodities  (poultry 
meat,  meat  by-products,  fat;  eggs;  and 
milk). 

Written  comments  on  the  proposed 
rule  were  to  be  received  within  17  days 
of  issuance  of  the  Federal  Register 
notice.  Under  section  408  of  the  FFDCA, 
the  Agency  is  required  to  provide  a  60- 
day  comment  period  on  proposed  rules 
unless  EPA  finds  for  good  cause  that  it 
would  be  in  the  public  interest  to 
provide  a  shorter  period.  The  Agency 
shortened  the  comment  period  on  the 
bromoxynil  tolerances  to  17  days 
because  notice  had  been  provided  on 
the  intention  of  establishing  a  tolerance 
permitting  use  of  bromoxynil  on  cotton, 
and  cotton  growers  faced  a  potential 
hardship  if  a  decision  was  not  made 
expeditiously. 

Following  publication  of  the  May  2 
proposed  rule,  several  environmental 
and  public  interest  groups  requested 
that  EPA  extend  this  comment  period 
from  1 7  to  60  days.  In  their  request  for 
an  extension,  these  groups  cited  a 
number  of  health  issues  and  questions 
regarding  interpretation  of  the  FFDCA 
safety  standard.  EPA  was  not  convinced 
that  the  comment  period  was 
inadequate  to  address  the  issues  raised 
by  these  groups.  Nonetheless,  in  a 
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Federal  Register  notice  published  on 
May  16,  1997  (62  FR  27002)  (FRL-5719- 
2).  EPA  agreed  to  extend  the  comment 
period  for  an  additional  7  days.  In 
recognition  of  the  cotton  growers' 
situation,  the  comment  period  was 
extended  to  a  total  of  24  days  rather 
than  60  days. 

Comments  in  response  to  the 
proposed  rule  were  received  firom 
public  interest  groups,  individual 
concerned  citizens,  agricultural 
extension  agents,  representatives  of  state 
agencies,  individual  growers,  industry 
groups,  and  Rhone  Foulenc  Ag 
Company.  Responses  to  several  of  the 
most  significant  comments  are 
presented  in  Unit  III.  of  this  document. 
Other  significant  comments  and  the 
Agency's  responses  are  provided  in  a 
Response  to  Comments  document  that 
has  been  included  in  the  docket  for  this 
action. 

I.  Statutory  Background 

Section  408  of  the  FFDCA,  21  U.S.C. 
301  et  seq..  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  (Pub.  L. 
104-170)  authorizes  the  establishment 
of  tolerances  (maximum  residue  levels), 
exemptions  from  the  requirement  of  a 
tolerance,  modifications  in  tolerances, 
and  revocation  of  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Without  a  tolerance  or 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore  "adulterated"  under  section 
402(a)  of  the  FFDCA,  and  hence  may  not 
legally  be  moved  in  interstate 
commerce.  For  a  pesticide  to  be  sold 
and  distributed,  the  pesticide  must  not 
only  have  appropriate  tolerances  under 
the  FFDCA,  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA.  7  U.S.C.  136  et  seq.]. 

Section  408  was  substantially 
amended  by  FQPA.  Among  other  things, 
the  FQPA  amends  the  FFDCA  to  bring 
all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  New  section  408(b)(2)(A){i) 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  'there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  food,  drinking  water, 
and  from  pesticide  use  in  gardens. 


lawns,  or  buildings  (residential  and 
other  indoor  uses)  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

II.  Final  Action 

The  proposed  rule  summarizes  EPA's 
risk  assessment  process,  the  scientific 
data  bearing  on  the  risk  presented  by 
bromoxynil.  and  EPA's  assessment  of 
the  aggregate  risk  posed  by  bromoxynil. 
In  that  document.  EPA  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  general 
population  and  major  identifiable 
population  subgroups  from  aggregate 
exposure  to  bromoxynil.  After  reviewing 
all  comments  that  were  received.  EPA 
reaffirms  that  conclusion  today  for 
substantially  the  same  reasons.  EPA  has 
expanded  on  its  basis  for  its  conclusion 
in  addressing  significant  comments. 

In  finalizing  this  rulemaking.  EPA 
reconsidered  its  estimation  of  exposure 
through  drinking  water.  Since  the 
publication  of  the  proposed  rule,  the 
Agency  has  completed  a  more  refined 
(tier  2)  assessment  of  the  estimated 
concentration  of  bromoxynil  residues  in 
surface  water,  which  can  be  used  as  an 
estimate  of  residues  in  surface  water 
source  drinking  water.  Bromoxynil 
residues  in  ground  water  source 
drinking  water  are  expected  to  be 
negligible  because  bromoxynil  and 
bromoxynil  phenol  degrade  quickly  in 
the  environment.  EPA  estimated 
exposure  in  the  proposal  based  on  a 
modeling  of  potential  exposure  taking 
into  account  the  chemical 
characteristics  of  bromoxynil  octanoate. 
For  the  revised  (tier  2)  modeling.  EPA 
used  the  chemical  characteristics  of 
bromoxynil  phenol.  EPA  believes  it  is 
more  appropriate  to  use  the  phenol 
because  bromoxynil  octanoate  degrades 
rapidly  to  bromoxynil  phenol,  and. 
although  both  bromoxynil  octanoate  and 
bromoxynil  phenol  degrade  rapidly, 
bromoxynil  phenol  is  more  persistent 
than  bromoxynil  octanoate. 

The  tier  2  analysis  is  based  on  the 
PRZM-EXAMS  model  (Pesticide  Root 
Zone  Model  Version  2.3  plus  Exposure 
Analysis  Modeling  System  Version  2.94) 
instead  of  the  GENEEC  model  (GENeric 
Expected  Environmental  Concentration) 
used  for  the  tier  1  preliminary  screen. 
PRZM-EXAMS  uses  data  on  the 
physical-chemical  properties  of  the 
pesticide  plus  soil  and  topographic 


characteristics,  weather  data,  and  water 
quality  parameters  for  the  modeled  site. 
PRZM-EXAMS  uses  this  information  to 
estimate  runoff  from  a  10  hectare 
agricultural  field  into  an  immediately 
adjacent  1  hectare  by  2  meter  deep 
pond.  PR2yvl-EXAMS  considers 
reduction  in  dissolved  pesticide 
concentration  due  to  adsorption  of 
pesticide  to  soil  or  sediment, 
incorporation,  degradation  in  soil  before 
wash  off  to  a  water  body,  direct 
deposition  of  spray  drift  into  the  water 
body,  and  degradation  of  the  pesticide 
within  the  water  body.  PRZM-EXAMS, 
which  was  designed  to  estimate 
exposure  for  ecological  risk 
assessments,  tends  to  substantially 
overestimate  pesticide  residues  in 
drinking  water  for  several  reasons.  First, 
surface  water  source  drinking  water 
generally  comes  from  bodies  of  water 
that  are  substantially  larger  than  a  1 
hectare  pond.  PRZM-EXAMS  assumes 
that  essentially  the  whole  basin  receives 
an  application  of  the  pesticide.  Yet,  in 
virtually  all  cases,  basins  large  enough 
to  support  a  drinking  water  facility  will 
contain  a  substantial  fraction  of  the  area 
which  does  not  receive  the  pesticide. 
Additionally,  there  is  often  at  least  some 
flow  (in  a  river)  or  turn  over  (in  a 
reservoir  or  lake)  of  the  water  so  the 
persistence  of  the  pesticide  near  the 
drinking  water  facility  is  usually 
overestimated.  Second,  even  assuming  a 
reservoir  is  directly  adjacent  to  an 
agricultural  field,  the  agricultural  field 
may  not  be  used  to  grow  a  crop  on 
which  the  pesticide  in  question  is 
registered  for  use.  Further,  the  PR2UvI- 
EXAMS  model  does  not  take  into 
account  reductions  in  residue-loading 
due  to  applications  of  less  than  the 
maximum  application  rate  or  no 
treatment  of  the  crop  at  all  (percent  crop 
treated  data). 

EPA  has  obtained  sampling  data  from 
surface  water  that  support  EPA's 
conclusion  that  the  0.2  ppb  (parts  per 
billion)  estimate  for  chronic  exposure  is 
a  substantial  overestimate  for  drinking 
water  exposure.  These  data  showed  that 
approximately  one  percent  of  the 
samples  were  positive  for  bromoxynil 
with  levels  ranging  from  0.035  ppb 
(level  of  quantification)  to  6.1  ppb  with 
the  majority  of  samples  closer  to  the 
lower  end  of  this  range.  When  it  is 
considered  that  this  sampling  was 
conducted  predominantly  in  locations 
not  representative  of  drinking  water 
intakes,  that  only  a  small  percentage  of 
the  samples  had  detectable  levels  of 
bromoxynil,  and  that  most  of  the 
samples  showing  bromoxynil  were  at 
levels  close  to  or  below  0.2  ppb,  EPA 
believes  that  assuming  0.2  ppb  for  all 
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drinking  water  in  the  United  States  is  a 
substantial  overestimate. 

The  estimated  chronic  exposure  level 
for  bromoxynil  in  drinking  water  is  0.2 
ppb  based  on  the  PRZM-EXAMS  model; 
this  value  had  previously  been 
estimated  as  0.3  ppb.  In  addition,  the 
Agency  has  since  put  in  place  an 
interim  policy  for  selection  of  water 
consumption  values  to  be  used  in 
calculations  of  dietary  risk;  this  was 
done  in  order  to  improve  the 
consistency  of  these  calculations  for  all 
Agency  dietary  risk  analyses.  Based  on 
the  estimated  chronic  level  in  drinking 
water  of  0.2  ppb  and  estimated  drinking 
water  consumption  of  2L  by  a  70 
kilogram  (kg)  adult,  carcinogenic  risk  is 
6  X  10-^.  If  the  carcinogenic  risk  were 
calculated  using  the  same  water 
consumption  value  as  in  the  proposed 
rule  (20.9  grams/kilograms/day  (g/kg/ 
day)  for  the  southern  U.S.)  and  the 
revised  chronic  exposure  level  of  0.2 
ppb,  the  resulting  carcinogenic  risk 
would  be  4  X  lO''. 

Finally,  EPA  notes  two  corrections  to 
the  preamble  of  the  proposed  rule.  First, 
EPA  proposed  to  set  a  tolerance  of  0.1 
ppm  for  bromoxynil  residues  in  milk.  In 
the  preamble  to  the  proposal,  EPA 
stated  that  it  was  proposing  to  increase 
the  tolerance  for  bromoxynil  in  milk. 
The  statement  was  incorrect  because  no 
milk  tolerance  was  then  in  existence. 
The  tolerance  value  that  was  proposed 
was  accurate.  Second,  the  preamble 
stated  that  the  bromoxynil  registration 
Umits  use  to  3  percent  of  the  cotton 
crop,  or  400,000  acres.  Rhone  Poulenc 
Ag  Company  has  applied  to  amend  its 
registration  to  allow  treatment  of 
400,000  acres;  however,  presently  the 
application  is  limited  to  200,000  acres. 
EPA  plans  to  make  a  decision  on  that 
appUcation  shortly. 
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Comments  in  response  to  the 
December  26. 1996  notice  of  filing  and 
the  May  2, 1997  proposed  rule  were 
received  firom  several  public  interest 
groups,  individual  concerned  citizens, 
agricultural  extension  agents,  state 
agencies,  industry  groups,  individual 
growers,  and  Rhone  Poulenc  Ag 
Company. 

Public  interest  groups  and  individual 
citizens  made  the  following  comments. 
The  comroenters  requested  that  the 
Agency  not  extend  tolerances  for 
bromoxynil  on  BXN  cotton  because:  (1) 
Bromoxynil  is  a  possible  human 
carcinogen;  (2)  bromoxynil  has  caused 
birth  defects  in  laboratory  mammals;  (3) 
bromoxynil  is  toxic  to  broadleaf  plants 
and  fish;  (4)  there  are  no  data  on 
bromoxynil  residues  on  cotton  fibers 
processed  from  bromoxynil-tolerant 


cotton;  (5)  expanding  use  of  bromoxynil 
with  a  bromoxynil-tolerant  crop  violates 
the  FQPA's  safety  standard  of 
"reasonable  certainty  of  no  harm  from 
aggregate  exposure";  (6)  the 
carcinogenic  risk  of  bromoxynil  exceeds 
the  one  in  a  million  standard  of  the 
FQPA;  (7)  the  Agency  does  not  have 
sufficient  data  to  assess  the  toxicity  of 
the  metabolite  DBHA. 

Agricultural  extension  agents, 
representatives  of  state  agencies, 
industry  groups,  Rhone  Poulenc  Ag 
Company,  and  cotton  growers  have 
requested  that  the  Agency  approve  the 
tolerance  because  bromoxynil  is  useful 
to  control  weeds  in  BXN  cotton.  Several 
individuals  associated  with  state 
agricultural  regulatory  agencies  and 
universities  have  requested  that  the 
expiration  date  for  the  bromoxynil 
tolerance  on  cotton  be  changed  from  the 
proposed  date  of  January  1, 1998,  to 
January  1. 1999.  The  reason  for  this 
request  is  that  commenters  believe  that 
the  Agency  cannot  receive  and  analyze 
the  results  of  required  residue  trials 
before  January  of  1999,  and  that  having 
the  tolerance  expire  before  a  new 
analysis  can  be  conducted  causes 
hardship  for  cotton  growers  and  BXN 
cottonseed  producers. 

In  this  document,  EPA  responds  to 
the  comments  concerning  the  level  of 
carcinogenic  risk,  the  available  data  on 
DBHA,  and  the  1  year  time  limitation. 

1.  Cancer  risk.  Various  commenters 
argued  that  EPA  could  not  make  the 
reasonable  certainty  of  no  harm  finding 
required  by  the  FQPA  because  the 
aggregate  cancer  risk  for  bromoxynil 
exceeds  1  in  1  million.  The  commenters 
relied  on  legislative  history  from  the 
House  Commerce  Committee  that  states 
that  "reasonable  certainty  of  no  harm" 
for  cancer  risk  means  a  risk  no  greater 
than  "negligible."  H.  Rep.  104-669, 
104th  Cong..  2d  Sess.  44  (1996).  The 
Committee  further  stated  that  it 
understood  current  EPA  practice  to  be 
that  a  negligible  risk  is  interpreted  as  a 
"one-in-a-million  lifetime  risk." 

EPA  believes  the  aggregate  risk  from 
bromoxynil  meets  the  reasonable 
certainty  of  no  harm  standard. 
Additionally.  EPA  believes  that  the 
bromoxynil  risk  is  "negligible"  as  EPA 
has  used  that  term  and  complies  with  a 
one-in-a-million  risk  standard. 

The  lifetime  dietary  cancer  risk  (food 
only)  for  bromoxynil  is  1.5  in  1  million. 
The  lifietime  cancer  risk  froin 
bromoxynil  residues  in  water  is  0.6  in 
1  million.  Adding  these  risk  estimates 
together  yields  an  aggregate  dietary  risk 
of  2.1  in  1  million.  EPA  believes  this 
risk  estimate  is  consistent  with  EPA's 
past  practice  in  applying  a  negligible 
risk  approach.  See  60  FR  3797  (2.6  x 


10^  is  within  negligible  risk  range),  59 
FR  13654, 13657  (2.2  x  10^  is  within 
negligible  risk  range).  EPA  does  not 
apply  the  negligible  risk  standard  as  a 
bright  line  test  because  of  the  lack  of 
precision  in  quantitative  cancer  risk 
assessment.  There  are  a  significant 
number  of  uncertainties  in  both  the 
toxicology  data  used  to  derive  the 
cancer  potency  of  a  substance  and  in  the 
data  used  to  measure  and  calculate 
exposure.,^Extrapolation  of  results  at 
high  doses  in  animal  studies  to  much 
lower  doses  in  humans  and  from  limited 
numbers  of  animals  to  large  human 
populations  also  adds  to  the 
imprecision.  Thus,  with  cancer  risk 
estimates.  EPA  generally  does  not  attach 
great  significance  to  numerical  estimates 
that  differ  by  approximately  a  factor  of 
2. 

In  evaluating  quantitative  risk 
estimates  it  is  also  important  to  consider 
the  quahtative  evidence  supporting  the 
cancer  assessment.  EPA's  Proposed 
Guidelines  for  Cancer  Risk  Assessment, 
61  FR  17960,  17983  (April  23. 1996) 
(FRL-5460-3),  list  a  series  of  factors  to 
be  considered  in  making  a  cancer 
assessment.  Factors  supporting  a  cancer 
classification  include:  (1)  More  than  one 
study  with  consistent  results;  (2)  same 
tumor  site  across  species;  (3)  multiple 
observations  across  species,  sites,  and 
sexes;  and  (4)  severity  and  progression 
of  lesions  including  dose  response 
relationships  and  rarity  of  tumor  type. 
Here,  bromoxynil  was  shown  to  induce 
liver  timiors  in  the  male  mouse  in  two 
studies.  Liver  tumors  in  the  female 
mouse  was  shown  in  one  study. 
Bromoxynil  was  not  shown  to  induce 
cancer  in  more  than  one  species 
(negative  in  the  rat)  but,  as  indicated, 
did  show  positive  results  in  male  and 
female  mouse  in  the  liver.  As  to  the 
severity  and  progression  of  tumors, 
bromoxynil  appeared  to  have  a  dose 
response  relationship  in  the  male  mouse 
but  only  induced  tumors  at  one  dose  in 
the  female.  Liver  tiimors  are  common  in 
male  mice  but  less  so  in  females. 
Finally,  in  the  cancer  studies,  there  was 
no  effect  from  bromoxynil  on  survival 
rates,  body  weights,  or  food 
consimaption.  Bromoxynil's 
carcinogenicity  was  also  supported  by 
positive  findings  in  three  mutagenicity 
studies  and  its  structural  similarity  to 
another  chemical  which  has  tested 
positive  for  carcinogenicity.  While  these 
data  fully  support  EPA's  decision  to 
perform  a  quantitative  cancer  risk 
assessment,  EPA  would  have  a  greater 
concern  for  the  cancer  risk  posed  by 
bromoxynil  if,  for  example,  a  cancer 
response  was  seen  in  two  species,  the 
tvunor  involved  was  less  common,  and/ 
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or  a  mufb  severe  eUect  was  seen  in 
treated  animals. 

Taking  into  account  the  quantitative 
cancer  risk  estimate,  the  lack  of 
precision  in  quantitative  cancer  risk 
assessment,  and  the  qualitative  cancer 
evidence  on  bromoxynil,  EPA  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  aggregate  exposure  to 
bromoxynil.  Further,  EPA  is  in  the 
process  of  evaluating  all  of  the 
bromoxynil  uses  this  year  as  pact  of 
FIFRA  reregistration.  This  will  permit 
EPA  to  better  evaluate  the  total 
bromoxynil  cancer  risk  and  take  steps  to 
reduce  any  cancer  risks  of  concern. 

2.  Data  on  DBHA.  Several 
commenters  argued  that  the  tolerance 
should  not  be  granted  because  the 
Agency  does  not  have  sufficient  data  to 
assess  the  toxicity  of  the  metabolite 
DBHA.  They  argued  that  the  Agency's 
assumption  that  DBHA  is  equal  in 
toxicity  to  bromoxynil  could  be  wrong, 
that  it  is  possible  that  DBHA  is  more 
toxic  than  bromoxynil. 

EPA  believes  that  there  is  little  chance 
that  DBHA  would  exhibit  significant 
toxicity  over  that  of  the  parent 
bromoxynil.  Bromoxynil  and  DBHA  are 
extremely  similar  in  structure,  varying 
only  in  that  bromoxynil  has  a  cyano  (- 
CN)  group  that  has  been  converted  to  a 
carboxyl  (-COOH)  group  in  the  DBHA 
metabolite.  Conversion  to  a  carboxyl 
group  is  generally  considered  to 
decrease  the  toxicity  of  a  molecule.  The 
conversion  to  the  carboxyl  group  should 
cause  the  DBHA  to  be  more  polar  and 
therefore  more  soluble  in  water  and  less 
in  fats.  Additionally,  the  presence  of  the 
carboxyl  group  will  allow  DBHA  to 
combine  (conjugate)  with  certain  water 
soluble  molecules  (e.g.  glucuronic  acid) 
which  should  further  increase  DBHA's 
water  solubility  and  further  decrease  its 
solubility  in  fats.  This  increased  water 
solubility  as  well  as  the  decreased  fat 
solubility  means  that  DBHA  should  be 
eliminated  faster  from  the  organism 
than  bromoxynil,  and  thus  DBHA  is'less 
likely  than  bromoxynil  to  remain  in  the 
cell  and  engage  in  the  formation  of 
additional,  possibly  toxic  metabolites. 

For  these  reasons,  EPA  believes  that 
specific  toxicity  data  on  DBHA  are  not 
needed  for  the  safety  determination  on 
the  bromoxynil  tolerances. 

3.  Length  of  tolerance.  Various 
growers  and  cottonseed  producers 
requested  that  the  expiration  date  for 
the  bromoxynil  tolerance  on  cotton  be 
changed  from  the  proposed  date  of 
January  1. 1998,  to  January  1, 1999. 
These  commenters  argued  that  the 
Agency  cannot  receive  and  analyze  the 
results  of  required  residue  trials  before 
January  of  1999,  and  having  the 
tolerance  expire  before  a  new  analysis 


can  be  conducted  causes  hardship  for 
cotton  growers  and  BXN  cottonseed 
producers. 

The  Agency  proposed  the  January  1 , 
1998  expiration  date  because  it  was 
anticipated  that  the  risk  assessment  for 
bromoxynil  reregistration  would  be 
completed  late  in  1997  after  this  final 
rule  was  issued.  EPA's  reregistration 
decision,  however,  will  probably  not  be 
made  in  time  to  incorporate  it  into  a 
decision  on  a  permanent  tolerance  if 
that  must  occur  by  January  1, 1998. 
Required Tesidue  data  also  will  not  be 
available  for  review  this  year. 
Nonetheless.  EPA  proposed  that  the 
tolerance  only  run  through  January  1, 
1998,  and  this  proposal  had  a  shortened 
period  for  public  comment. 

EPA  is  willing  to  consider  a  request 
for  an  additional  time  extension  of  the 
bromoxynil  tolerance;  however, 
appropriate  procedures  must  be 
followed.  Prior  to  consideration  of 
extension  of  the  tolerance,  EPA  must 
receive  a  petition  to  request  such  an 
extension.  This  petition  must  be 
published,  and  the  public  given  a 
chance  to  comment,  before  EPA  can 
make  a  decision  concerning  the 
extension  of  this  tolerance  after  January 
1.  1998. 

rV.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  • 
section  409.  However,  the  period  for 
filing  objections  is  60  days  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  18,  1997, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  with  the  Hearing  Clerk,  at  the 
address  given  below  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 


which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector,  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  information  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

V.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
6F4641/OPP-300486B1.  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
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The  oificiai  rulemaking  record  is  a 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  begimiing  of 
this  document. 

VI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S,C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  pubUshed  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

VII.  Submission  to  Congrrss  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additive.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated:  lune  13.  1997. 
Slephea  L.  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 


PART  180—1^ 


ED] 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.324  is  revised  to  read 
as  follows: 


§180.324 
residues. 


Bromoxynil;  tolerances  for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  resulting  from 
application  of  its  octanoic  and/ or 
heptanoic  acid  ester  in  or  on  the 
following  commodities: 


Commodity 


Alfalfa,  seeding 
Barley,  forage,  green 
Barley,  grain 
Barley,  straw 
Cattle,  fat 
Cattle,  meat 

Cattle,  meat  by-products 
Corn,  fodder  (dry) 
Com,  fodder  (green) 
Com,  fodder,  fiekJ  (dry) 
Corn,  fodder,  field  (green) 
Com,  grain 
Corn,  grain,  field 

Eggs 

Flaxseed 

Flax  straw 

Garlic 

Goats,  fat 

Goats,  meat 

Goats,  meat  by-products 

Grass,  canary,  annual, 

seed 
Grass,  canary,  anrujai. 

straw 
Hogs,  fat 
Hogs,  meat 

Hogs,  meat  by-products 
Horses,  fat 
Horses,  meat 
Horses.  nf>eat  by-products 
MUk 

Mint  hay 

Oats,  forage,  green 
Oats,  grain 
Oats,  straw 
Onions  (dry  txrib) 
Poultry,  fat 
Poultry,  meat 
Poultry,  meat  by-products 
Rye.  forage,  green 
Rye.  grain 
Rye,  straw 
Sheep,  fat 
Sheep,  meat 
Sheep,  meat  by-products 
Sorghum,  fodder 
Sorghum,  forage 
Sorgtium,  grain 
Wheat,  forage,  green 
Wf>eat,  grain 
Wheat,  straw 


Parts  per  million 


0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
Ippm 
0.5  ppm 
3ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.05  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
1  ppm 
0.5  ppm 
3  ppm 
0.1  ppm 

0.1  ppm 

1  ppm 
0.5  ppm 
3ppm 
1  ppm 
0.5  ppm 
3ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.05  ppm 
0.05  ppm 
0.05  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
1ppm 
0.5  ppm 
3ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 
0.1  ppm 


(2)  Tolerances  are  established  for 
residues  of  the  herbicide  bromoxynil 
(3,5-dibromo-4-hydroxybenzonitrile) 
and  its  metabolite  3,5-dibromo-4- 
hydroxybenzoic  acid  resulting  firom 
application  of  its  octanoic  and/ or 
heptanoic  acid  ester  in  or  on  the 
following  commodities: 


ComnxxJity 

Parts  per 
mtNion 

Expiration/ 

Revocation 

Date 

Cotton  gin  t>yprod- 

ucts 
Cotton,  hulls 
Cotton,  urxlelinted 

seed 

SOppm 

21  ppm 
7ppm 

1/1/1998 

1/1/1998 
1/1/1998 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(PR  Doc.  97-15964  Filed  6-17-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44 CFR  Partes 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  fiood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch.  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
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beiow  of  the  fuiai  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Executive  Associate 
Director  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualiHed  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 


minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  dianges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

$65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


I 
State  and  county 

Location 

Dates  and  name  of  news- 
paper wtwre  notice  was 
put}listied 

Chief  executive  officer  of  community 

Effective  date  of 
nfxxJification 

Community 
No. 

Alaska  (FEMA 

Kenai  Peninsula 

October  17.  1996,  Octo- 

The HorwratMe  Don  Oilman,  Mayor, 

Sept.  24,  1996  

020012 

Docket  No. 

Borough. 

ber  24.  1996,  Peninsula 

Kenai     Peninsula     Borough,     144 

7204). 

Clarion. 

North    Binkley    Soldotna.    Alaska 
99669-7599. 

An2ona:  Coconino 

City  of  Flagstaff .... 

October  25,  1996,  No- 

The Honorable  Christopher  J.  Bavasi, 

Oct.  8,  1996  

040020 

(FEMA  Docket 

vember  1.  1996,  The 

Mayor,  City  of  Flagstaff,  21 1  West 

No.  7204). 

Anzona  Daily  Sun. 

Aspen  Avenue,  Flagstaff,  Arizona 
86001. 

Anzona:  Maricopa 

Crty  of  Glendale  . 

November  22,  1996,  No- 

The    Horxxabte     Elaine     Scruggs, 

Oct.  24,  1996  

040045 

(FEMA  Docket 

vember  29.  1996.  Ari- 

Mayor,   City    of    Glendale,    5850 

No.  7204). 

zona  RepublK. 

West  Gtendate  Avenue,  Glendate, 
Arizona  85301 . 

Anzona:  Santa 

City  of  Negates  .... 

October  18,  1996.  Octo- 

The Honorat}le  Louie  Valdez,  Mayor, 

Sept.  11,  1996  

040091 

Cruz  (FEMA 

ber  25,  1996.  Nogales 

City  of  Nogales,  777  North  Grand 

Docket  No. 

International. 

Avenue,  Nogales,  Anzona  85621 . 

7204). 

Arizona:  Maricopa 

City  of  Peona 

November  22,  1996,  No- 

The Honorable  Ken  C.  Forgia,  Mayor, 

Oct.  24.  1996 

040050 

(FEMA  Docket 

vember  29,  1996,  Ari- 

City  of  Peoria,  8401  West  Monroe. 

No.  7204). 

zona  Republic. 

Phoenix,  Arizona  85345 

Anzona:  Maricopa 

Unincorporated 

November  22.  1996.  No- 

The Honorabte  Tom  Rawles,  Ctiair- 

Oct.  24,  1996 

040037 

(FEMA  Docket 

Areas. 

vember  29,  1996  An- 

person, Maricopa  (bounty  Board  of 

No.  7204). 

zona  RepdblK. 

Supervisors,  301   West  Jefferson, 
Phoenix,  Arizona  85003. 

UMI 
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State  and  county 


Arkansas:  Benton 
{FEMA  Docket 
No.  7204) 

Arkansas:  Lonoke 

(FEMA  Docket 

No.  7204). 
Arkansas:  Lorroke 

(FEMA  Docket 

No.  7204). 

California:  River- 

skJe  (FEMA 

Docket  No. 

7204). 
Kansas:  Johnson 

(FEMA  Docket 

No.  7204). 

Missouri:  St.  Louis 

(FEMA  Docket 

No.  7204). 
Nevada:  Clark 

(FEMA  Docket 

No.  7204). 


Nevada:  Clark 
(FEMA  Docket 
No.  7204). 


Nevada:  Clark 

(FEMA  Docket 

No.  7204). 
New  Mexkx): 

Bernalilk)  (FEMA 

Docket  No. 

7204). 
OklahOTTJa:  Payne 

(FEMA  Docket 

No.  7204). 
Texas:  Tan-ant 

(FEMA  Docket 

No.  7204). 
Texas:  Tarrant 

(FEMA  Docket 

No.  7204). 
Texas:  Dallas 

(FEMA  Docket 

No.  7171). 

Texas:  Tarrant 
(FEMA  Docket 
No.  7204). 

Texas:  Harris 

(FEMA  Docket 

No.  7204). 
Texas:  Gregg  and 

Harrison  (FEMA 

Docket  No. 

7204). 
Texas:  Harrison 

(FEMA  Docket 

No.  7171). 
Texas:  Dallas 

(FEMA  Docket 

No.  7204). 


Locatk>n 


Unincorporated 
Areas. 


City  of  Cat»t 


Unincorporated 
Areas. 


City  of  Moreno 
Valley. 


City  of  Shawnee 


Unincorporated 
Areas. 

Unincorporated 
Areas. 


Untr>corporated 
Areas. 


City  of  Mesquite 


City  of  Altxx)uer- 
que. 


City  of  Stillwater 
City  of  Arlington 
City  of  Arlington  , 
City  of  Dallas  


City  of  Fort  Worth 

City  of  Houston  .... 
City  of  Longview  .. 

City  of  Marshall  .... 
City  of  Mesquite  ... 


Dates  and  name  of  news- 
paper wtiere  notk^  was 
published 


Octot»er31,  1996.  No- 
vember 7,  1996,  Benton 
County  Daily  Record 

December  4,  1996,  De- 
cember 1 1 ,  1996,  Cabot 
Star  Herald. 

December  4,  1996,  De- 
cember 11,1 996,  Catx)t 
Star  Herald. 

November  7,  1996,  No- 
vember 14,  1996,  The 
Valley  Times. 

October  14,  1996,  Octo- 
ber 21,  1996,  The 
Olathe  Daily  News. 

Novemt)er  1,  1996,  No- 
vember 8,  1996,  St. 
Louis  Post-Dispatch. 

October  24,  1996,  Octo- 
ber 31,  1996,  Las 
Vegas  Review-Journal. 


November  15,  1996,  No- 
vember 25,  1996,  Las 
Vegas  Review-JourriaL 


October  24,  1996,  Octo- 
ber 31,  1996,  Las 
Vegas  Review-Journal. 

October  10,  1996,  Octo- 
ber 17,  1996,  >A/lbu7uer- 
que  Journal. 

October  17,  1996.  Octo- 
ber 24,  1996,  Stillwater 
Newspress. 

October  25,  1996,  No- 
vember 1,  1996,  Fort 
Worth  Star  Telegram. 

November  15,  1996,  No- 
vember 22,  1996,  Fort 
Worth  Star  Telegram. 

December  1,  1995,  De- 
cember 8,  1995,  Dallas 
Morning  News. 

November  15,  1996,  No- 
vember 22,  1996.  Fort 
Worth  Star  Telegram. 

November  18.  1996,  No- 
vember 25,  1996,  Hous- 
ton  Chronicle. 

November  27,  1996.  De- 
cember 4.  1996,  Long- 
view  News  Journal. 

December  8,  1995.  De- 
cember 15,  1995,  Mar- 
Shan  News  Messenger 

November  14.  1996,  No- 
vember 21,  1996,  The 
Mesqi^e  News. 


Chief  executive  offreer  of  community 


The  HonoralSe  Bnx^e  Rutherford. 
Benton  County  Judge.  215  East 
Central.  Suite  No.  9,  Bentonville, 
Arkansais  72712. 

The  Honorable  Joe  L.  Allman,  Mayor. 
City  of  Cabot.  P.O.  Box  1113, 
Cabot,  Arkansas  72023. 

The  Honorable  Don  R.  Bevis,  County 
Judge.  Lonoke  County,  301  North 
Center,  Suite  201 ,  Lonoke,  Arkan- 
sas 72086. 

The  Honorable  Denise  Lanning, 
Mayor,  City  of  Morerw  Valley,  P.O. 
Box  88006,  Moreno  Valley,  Califor- 
nia 92552-0805. 

The  Honorable  Jim  Allen,  Mayor,  City 
of  Shawnee,  City  Hall,  11110  John- 
son Drive,  Shawnee,  Kansas 
66203-2799. 

The  Horwabie  Buzz  Westfall,  SL 
Louis  County  Executive,  41  South 
Central.  Clayton,  Missouri  63105. 

The  Honorable  Yvonne  Atkinson 
Gates,  Chairperson,  Clark  County, 
Board  of  Commissior>ers,  225 
Bridger  Avenue,  Sixth  Floor,  Las 
Vegas,  Nevada  89155. 

The  Honorable  Yvonne  Atkinson 
Gates,  Chairperson,  Clart<  County. 
Board  of  Commissioners,  225 
Bridger  Avenue,  Sixth  Floor,  Las 
Vegas,  Nevada  89155. 

The  Honorat)te  Kenneth  Carter, 
Mayor,  City  of  Mesquite,  P.O.  Box 
69.  Mesquite,  Nevada  89024. 

The  Honorat)(e  Martin  J.  Chavez, 
Mayor,  City  of  Albuquerque,  P.O. 
Box  1293,  Albuquerque.  New  Mex- 
k»  87103. 

The  Honorable  Terry  MiHer,  Mayor, 
City  of  Stillwater,  P.O.  Box  1449, 
Stillwater.  Oklahoma  74076. 

The  Honorable  Richard  Greene, 
Mayor,  City  of  Artington,  P.O.  Box 
231 ,  Ariington,  Texas  76004-0231. 

The  Honorable  Rchard  Greene, 
Mayor,  City  of  Ariir>gton,  P.O.  Box 
231,  Arlington.  Texas  76004-0231. 

The  Horxxable  Ron  Kiri^,  Mayor.  City 
of  Dallas.  1500  Manila  Street. 
Room  5E  North,  Dallas,  Texas 
75201. 

The  Honorable  Kenneth  Barr,  Mayor, 
City  of  Fort  Worth,  1000 
Throckmorton  Street.  Fort  Worth. 
Texas  76102-6311. 

The  Honorable  Robert  Lanier,  Mayor. 
City  of  Houston.  P.O.  Box  1562, 
Houston,  Texas  77251. 

The  Honorable  I. J.  Patterson.  Jr. 
Mayor,  City  of  Longvtew,  P.O.  Box 
1952,  Longview.  Texas  75606. 


Effective  date  of 
modifk:atk>n 


Oct.  15.  1996  .. 

Nov.  12.  1996  . 
Nov.  12.  1996  . 

Oct.  18,  1996  .. 

Sept.  27,  1996 

Oct.  11,  1996  .. 
Sept.  27,  1996 

Oct  31.  1996  .. 

SepL  27,  1996 
SepL  23,  1996 

Sept  27,  1996 

OcL8.  1996  

Oct.  30.  1996  .. 
Nov.  10.  1995  . 


Oct.  30.  1996 

Nov.  7.  1996  . 
Nov.  13.  1996 


The  Honorable  John  Witoom.  Mayor.    Nov.  13.  1995 

City   of  MarshaH,   P.O.   Box  698,    Dec.  20,  1996 

Marshall,  Texas  75671 . 
The  Honorable  Cathye  Ray,  Mayor.    Nov.  1.  1996 

City  of  Mesquite.  PO.  Box  850137. 

Mesquite,  Texas  75185-0137. 


Communrty 
No. 


050419 

050309 
050448 

065074 

200177 

290327 
320003 

320003 

320035 
350002 

405380 
485454 
485454 
480171 

480596 

480296 
480264 

480319 
485490 
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State  and  coiinty 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Texas:  Mktend 
(FEMA  Docket 
No.  7204). 

Crty  of  Midland 

Novembef  15.  1996,  No- 
vember 22.  1996.  Mid- 
larxJ  Reporter-Telegram. 

The    Honorable    Robert    E.    Bums, 
Mayor.  City  of  Midland,  P.O.  Box 
1 152.  Midland.  Texas  79702-1 152. 

Oct.  30.  1996 

480477 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  June  12. 1997. 
Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  97-15947  Filed  6-17-97;  8:45  am) 

BILLMOCOOC  a71S-04-P 


-eDERAL  EMERGENCY 
M AN ^FMENT  AGENCY 

44  CFR  Part  65 

PocketNo.  FEMA-7212] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW.. 
Washington.  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Fart  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.G.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

f6B.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper wfiere  notice  was 

Chief  executive  offrcer  of 

Effective  date  of 

Community 

put)iished 

community 

modificatton 

No. 

Arizona:  Pima  

City  of  Tucson 

March  6,  1997,  March  13, 

The  HonoralJle  George  Milter,  Mayor, 

Feb.  21.1997  

040076 

1997,  The  Arizona  Daily 

City  of  Tucson,  P.O.  Box  27210. 

Star. 

Tucson,  Anzona  85726-7210. 

Califorr 

iia:San 

City  of  Oceanside 

March  20.  1997.  March 

The   Honorabte   Dick   Lyon,   Mayor. 

Mar.  4.  1997  

060294 

Diegc 

). 

27.  1997,  North  Courtly 
Times. 

City  of  Oceanside.  300  h4orth  Coast 
Highway.     Oceanside,     California 
92054. 

Colorac 

b:  El  Paso 

City  of  Colorado 
Springs. 

February  14.  1997,  Feb- 
ruary 21,  1997.  Gazette 
Telegraph. 

The  Honorabte  Robert  Isaac,  Mayor, 
City  of  Colorado  Spnngs,  P.O.  Box 
1575.  Cotorado  Spnngs.  Cotorado 
80901. 

Jan.  17. 1997 

080060 

Colorac 

Id:  Jefferson 

City  of  Gokten 

March  14,  1997.  March 
21,  1997.  TheGokien 
Transcript 

The    Honorabte    Jan    C.    Schenck. 
Mayor.  City  of  GokJen,  911  Tenth 
Street.  GokJen,  Cokxado  80401 .  • 

Mar.  3.  1997  

080090 

Colorac 

b:  Jefferson 

Unincorporated 
Areas. 

March  14.  1997.  March 
21.1997,  TheGokien 
TranscnfA. 

The    Honorabte    Michelle    Lawrence 
Chairperson,     Jefferson     County. 
Board  of  Commissk>ners,  100  Jef- 
ferson    County     Parkway.     Suite 
5550.  GokJen,  Cotorado  80419. 

Mar.  3.  1997  

080087 

Oklaho 

Tia:OWa- 

City  of  Oklahoma 

February  6,  1997,  Feb- 

The   Honorable    RonaW    J.    Norick. 

Jan.  14.  1997 

405378 

home 

L 

City. 

ruary  13,1997.  Daily 
Oklahoman. 

Mayor.  City  of  Oklahoma  City,  200 
North  Walker  Avenue.   Oklahoma 
City,  Oklahoma  73102. 

South  C 

)akota: 

City  of  Rapid  City 

February  11,  1997,  Feb- 

The Honorat)»e  Edward  McLaughlin, 

Jan.  17.  1997 

465420 

Penn 

mgton. 

ruary  18.  1997,  Rapid 
CityJoumaJ. 

Mayor,    City   of   RapkJ   City.    300 
Sixth  Street  RapkJ  City.  South  Da- 
kota 57701-2724. 

Texas: 

Collin 

City  of  Dallas  

"March  6.  1997.  March  13. 
1997.  Dallas  Morning 
News. 

The  Honorable  Ron  Kirk.  Mayor,  Crty 
of  Dallas,  1500  Manila  Street.  Suite 
5E  North,  Dallas,  Texas  75201. 

Feb.  11.  1997  

480171 

Texas: 

1 

El  Paso  

t 

City  of  El  Paso 

March13.  1997.  March 
20.  1997.  E/Pa«to 
Times. 

The  Honorabte  Larry  Francis,  Mayor, 
City  of  El  Paso,  Two  Civic  Center 
Plaza.  El  Paso,  Texas  79901-1196. 

Feb.  26.  1997  ...... 

480214 

Texas: 

Denton  

Town  of  Ftower 

March  20.  1997,  March 

The  HonoratJie  Larry  W.   Lipscomb, 

Feb.  27.  1997  

480777 

1 

Mound. 

27,  1997,  Ftowerplex 

Mayor,    Town   of   Flower   Mound,  i 

1 

Pipeline. 

2121  Cross  Timbers  Road,  Ftower 
Mound.  Texas  75208. 

Texas: 

DaHas 

City  of  Garland 

February  20,  1997.  Feb- 
ruary 27.  1997.  Garland 
News. 

The    Honorabte    James    B.    FlatSff. 
Mayor.  City  of  Gartand,  P.O.  Box 
469002.   Gartand.   Texas    75046- 
9002. 

Jan.  22.  1997 

485471 

Texas: 

Harris  

Unincorporated 
Areas. 

February  7,  1997.  Fet)- 
ruary  14.  1997,  Houston 
ChronKle. 

The  Honorabte  Robert  Eckels.  Harris 
County  Judge,  Harris  County  Ad- 
ministration BuikJing.  1001  Preston 
Street,  Houston,  Texas  77002. 

Jan.  15.  1997 

480287 

Texas: 

Tarrant  

1 

City  of  Hurst 

March  6.  1997,  March  13. 
1997,  Fort  Worth  Star 
Telegram 

The  Honorable  BiH  Sounder,  l^yor. 
City  of  Hurst,  1505  Precinct  Line 
Road,  Hurst.  Texas  76054. 

Feb.  20.  1997  

480601 

Texas: 

baBas  

City  of  Mesqtiite  .. 

February  13,  1997.  Feb- 
ruary 20.  1997.  Mes- 
qutte  News. 

The  Honorabte  Cathye  Ray,  Mayor. 
City  of  Mesqurte,  P.O.  Box  850137. 
Mesquite.  Texas  75185-0137. 

Jan.  14.  1997 

485490 

Texas: 

Montgom- 

Unincorporated 

February  11.  1997,  Feb- 

The Honorabte  Alan  B.  Sadter.  Mont-  1  Jan.  22.  1997 

480483 

ery. 

Areas. 

ruary  18.  1997.  Conroe 
Courier. 

gomery  County  Judge.  301   North 
Thompson.    Suite    210,    Conroe. 
Texas  77301 . 

Texas:  Williamson 

City  of  Round 

March  20,  1997,  March 

The   Honorable   Chartes   Culpepper. 

Feb.  27,  1997 

481048 

Rock. 

27,  1997.  Round  Rock 

Mayor,  City  of  Round  Rock,  221 

r 

Leader 

East    Mam   Street,    Round    Rock, 

, 

II 

Texas  78664. 

^  iU 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  June  12.  1997. 
Ricb«rd  W.  Krimm, 

Executive  Associate  Director,  Mitigation 
Directorate. 
(FR  Doc.  97-15949  Filed  6-11-97:  8:45  am) 

BILUNQ  COOC  •71«-04-P 


r>FP^RTMENT  OF  TRANSPORTATION 
Surtace  Transportation  Board 

49  CFR  Part  1136 

[STB  Ex  Parte  No.  624] 

Removal  of  Obsolete  Regulations 
Concerning  Rail  Passenger  Fare 
Increases 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rule. 

SU«(MARY:  The  Surface  Transportation 
Board  (Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  rail  passenger 
carrier  commutation  or  suburban  fare 
increases. 

EFFECTIVE  DATE:  July  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  Elective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Public  Law  104-«8, 109 
Stat.  803  (ICCTA).  abolished  the 
Interstate  Commerce  Commission  (ICC 
or  Commission)  and  established  the 
Board  within  the  Department  of 
Transportation.  Section  204(a)  of  the 
ICCTA  provides  that  "(tjhe  Board  shall 
promptly  rescind  all  regulations 
established  by  the  [ICC]  that  are  based 
on  provisions  of  law  rejiealed  and  not 
substantively  reenacted  by  this  Act." 

The  regulations  at  49  CFT^  part  1136 
require  that  a  rail  passenger  carrier 
proposing  commutation  or  suburt}an 
fare  increases  shall  concurrently  file 
tariffs  and  verified  statements  on  the 
former  ICC  and  on  the  Governor  and 
appropriate  State  or  county  regulatory 
agency.  The  carrier  is  also  to  certify  that 
the  notice  provisions  of  49  CFR  1312.5 
have  been  met. '  In  a  notice  of  proposed 
rulemaking  in  this  proceeding  served 
and  published  in  the  Federal  Register 


on  February  24, 1997,  we  proposed  to 
remove  part  1136.  In  response  to  that 
notice,  we  received  a  comment  from 
Joseph  C.  Szabo,  for  and  on  behalf  of 
United  Transportation  Union-Illinois 
Legislative  Board  (UTU-IL). 

Background 

In  Notice  of  Increases  in  Frt.  Rates 
and  Pass.  Fares,  349  I.C.C.  741  (1975), 
the  itC  issued  regulations  for  rail  and 
motor  carriers  to  give  advance  notice  of 
and  justiBcation  for  commutation  and 
suburban  passenger  fare  increases.^  The 
purpose  of  the  rules  was  to  facilitate  the 
filing  of  potential  protests  seeking  the 
suspension  and/or  investigation  of  fare 
increases. 

Subsequently,  the  ICC  modified  these 
regulations  by  removing  their 
application  to  motor  passenger  carriers. 
Practice  and  Procedure — Misc. 
Amendments — Revisions,  6  I.C.C.2d  587 
(1990).J  The  ICC  reasoned  that  it  could 
not  investigate,  suspend,  revise  or 
revoke  for  being  unreasonable  a  rate 
proposed  by  a  motor  passenger  carrier 
acting  independently  and,  moreover, 
there  had  been  no  complaints  or 
protests  resulting  from  collective 
ratemaking  activity  by  passenger 
carriers.  See  Practice  and  Procedure — 
Miscellaneous  Amendments — Revision, 
Ex  Parte  No.  55  (Sub-No.  73)  (ICC  served 
Oct.  10, 1989). 

Discussion  and  Conclusions 

The  only  party  responding  to  the 
February  notice  was  UTU-IL,  which 
states  that  its  international  organization 
is  the  collective  bargaining 
representative  for  certain  employees  of 
rail  carriers  providing  passenger  train 
transportation  in  Indiana,  Illinois,  and 
Wisconsin.  UTU-IL  asserts,  without 
substantiation  or  elaboration,  that  "(tlhe 
interest  of  rail  carrier  employees  in 
maximum  train  service  is  sometimes 
compromised  by  the  different  fare 
levels,  or  by  the  desire  to  discourage 
business",  and  that  "[r]ail  employee 
organizations  desire  to  monitor  the  fare 
changes,  from  both  an  individual  route 
and  regional  basis." 

UTU-IL  argues  that,  even  though 
Congress  eliminated  tariff  filing  with  the 


'  These  regulations  describe,  inter  alia,  the 
pUcemant,  ionn.  and  oontani  of  the  notice  given 
wiim  a  rail  passenger  carrier  seeks  a  fare  increase. 
The  Board  has  eliminated  these  regulations. 
Regulations  for  the  Publication.  Posting  and  Filing 
of  Tariffs  for  the  Transportation  of  Property  by  or 
with  a  Water  Carrier  in  the  Noncontiguous 
DonMSlic  Trade.  STB  Ex  Parte  No.  618  (STB  served 
Apr.  17. 1997). 


'The  rules  were  originally  issued  at  49  CFR  part 
1  lOS.  They  were  sut>s«quently  redesignated  in  part 
1136.  47  FR  49576,  November  1.  1982. 

'This  decision  issued  the  part  1136  regulations 
(designated  49  CFR  1136.1)  that  are  now  in  effect: 
A  rail  passenger  carrier  proposing  commutation  or 
suburtian  fare  locraases  shall  concurrently  Tile 
appropriate  tariffs  with  the  Commission  and  serve 
supporting  veriHed  statements  on  the  Commission 
(at  its  headquarters  office  and  at  each  Commission 
office  in  States  affected  by  the  proposal)  and  on  the 
Covernor  and  appropriate  State  or  County 
regulatory  agency  in  each  affected  Slate,  certifying 
that  the  notice  requirements  of  49  CFR  1312.5  have 
been  met. 


Board,  we  should  maintain  the 
requirement  of  Filing  justification 
statements  for  commutation  or  suburban 
fare  increases.  UTU-IL  contends  that 
this  would  not  be  a  burden  upon  the 
railroads,  and  that  they  have  continued 
to  file  justification  statements  with  the 
Board  as  information." 

In  addition  to  a  justification 
statement,  UTU-IL  asks  that  other 
information,  such  as  "interstate  tariffs," 
be  made  available  to  the  public.  It 
contends  that,  because  the  Board  can 
require  reports  fi-om  freight  rail  carriers 
(49  U.S.C.  721(b)),  we  should  require 
the  submission  of  information 
concerning  freight  carrier  participation 
in  mass  transportation  related  to  local 
authorities.  LTTU-IL  asks  that  the  Board 
estabhsh  notice  and  disclosure 
requirements  for  rail  passenger  fares 
similar  to  those  we  established  for  rail 
freight  rates  in  Disclosure,  Publication  & 
Notice  of  Change  of  Rates — Rail 
Carriage.  1  S.T.B.  153  (1996)  (Rail 
Disclosiue). 

We  conclude  that  the  regulations  in 
part  1136  can  be  eliminated.  As 
explained  in  the  February  notice,  under 
th^  ICCTA,  with  certain  exceptions  not 
relevant  here,'  "the  Board  does  not  have 
jurisdiction  •   *  •  over  mass 
transportation  provided  by  a  local 
governmental  authority."  49  U.S.C. 
10501(c)(2).*  Even  as  to  rail  passenger 
transportation  that  might  not  qualify  for 
that  exemption,  our  regulatory  authority 
is  quite  limited.  The  vast  bulk,  if  not  all 
of  such  transportation,  is  currently 
provided  by  Amtrak,  over  which  we 
have  no  rate  regulatory  authority.  The 
tariff  filing  requirements  formerly 
applicable  to  rail  carriers  at  former  49 
U.S.C.  10761  and  10762  have  been 
repealed,^  and  the  circumstances  under 


'UTU-IL  states  that  a  justification  statement  was 
filed  on  February  17.  1996,  with  tariff  CSX  001-B. 
However,  the  Board's  policy  has  been  to  return  or 
not  consider  rail  tariff  filings  proffered  after 
Decemtwr  31. 1995,  in  light  of  the  ICCTA's  repeal 
of  rail  tariff  filing  requirements. 

'  The  exceptions,  listed  in  49  U.S.C. 
10501(c)(3)(A),  concern  safety,  employee 
representation  for  collective  bargaining,  and  other 
employee-related  matters.  Also,  under  49  U.S.C 
10501(c)(3)(B).  the  Board  has  jurisdiction  over 
transportation  by  local  transportation  authorities 
relating  to  use  of  terminal  facilities  (49  U.S.C. 
11102)  and  switch  connections  and  tracks  (49 
U.S.C.  11103). 

*'This  provision  •   •  •  changes  the  statement  of 
agency  jurisdiction  to  reflect  curtailment  of 
regulatory  jurisdiction  in  areas  such  as  passenger 
transportation  '   *   *.  (Ajlthough  regulation  of 
passenger  transportation  is  generally  eliminated, 
public  transportation  authorities  *   *   *  may  invoke 
the  terminal  area  and  reciprocal  switching  access 
remedies  of  section  11102  and  11103."  See  H.  R. 
Conf.  Rep.  No.  422, 104th  Cong..  1st  Sees.  167 
(1995). 

'  New  49  U.S.C  11101  (b)  and  (d)  require 
disclosure  of  rail  common  carrier  rates  and  service 
tenns.  New  49  U.S.C  11101(c)  requires  rail  carriers 
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which  we  have  authority  to  determine 
the  reasonableness  of  rates  are 
extremely  limited. 

UTU-IL  has  not  provided 
independent  grounds  to  maintain  a 
requirement  for  justification  statements 
for  fare  increases  over  which  we  have 
such  limited  regulatory  authority.  UTXJ- 
IL  has  not  shown  how  it  or  its  members 
directly  benefits  from  the  filing  of  a 
justification  statement  with  the 
Governor  and  the  relevant  state  or 
coimty  regulatory  agency.  Moreover,  the 
UTU-IL  assertion  that  the  filing  of 
justification  statements  is  not  a  burden 
on  carriers  is  unsupported. 

Moreover,  we  must  reject  the  UTU-IL 
suggestion  that  we  can  require  reports 
.fix)m  freight  carriers  concerning  their 
participation  in  mass  transportation  for 
local  authorities.  While  the  Board  has 
jurisdiction  over  freight  carriers  under 
section  721(b),  under  section 
10501(c)(2),  we  do  not  have  jurisdiction 
in  most  cases  "over  mass  transportation 
provided  by  a  local  governmental 
authority."  The  statutory  definition  of 
local  governmental  authority  "includes 
a  person  or  entity  that  contracts  with  the 
local  governmental  authority  to  provide 
transportation  services  *  *  *."49 
U.S.C.  10501(c)(l)(A)(ii).  Accordingly, 
we  see  no  basis  for  requiring  that  rail 
carriers  provide  information  concerning 
their  participation  in  mass 
transportation  related  to  local 
governmental  authority. 

Finally,  we  see  no  need  to  institute  a 
rulemaking  proceeding  regarding 
disclosure  of  interstate  passenger  fares. 
As  to  any  passenger  transportation  not 
covered  by  the  mass  transportation 
exemption  of  section  10501(c)(2),  we 
believe  that  the  pertinent  rate  disclosure 
regulations  issued  at  49  CFR  part  1300 
would  cover  required  disclosure  of 
passenger  fares. 

The  Board  concludes  that  the  removal 
of  the  rule  in  part  1136  would  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities.  No  comments 
were  filed  on  this  issue  in  response  to 
the  February  notice.  Moreover, 
passengers  are  usually  individuals  and 
not  small  entities  within  the  meaning  of 
5  U.S.C.  601  and,  in  any  event,  we  do 
not  expect  that  any  effect  on  them 
would  be  significant. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


providing  oommon  carriage  not  to  incnase  rates 
without  advance  notice.  See  Rail  Disclosure  and  49 
CFR  part  1300. 


List  of  Subjects  in  49  CFR  Part  1136 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  June  6, 1997. 

By  the  Board,  Chairman  Moi;gan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

PART  1136— {REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1136. 

(FR  Doc.  97-15965  Filed  6-17-97;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101&-AC96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Four  Plants  From  Vernal  Pools  and 
Mesic  Areas  in  Northem  California 

AGENCY:  Fish  and  VVildfife  Service. 
Interior. 

ACTJON:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  for  four 
plants — Lasthenia  conjugens  (Contra 
Costa  goldfields),  Navarretia 
leucocephala  ssp.  pauciflora  (few- 
flowered  navarretia),  Navarretia 
leucocephala  ssp.  plieantha  (many- 
fiowered  navarretia),  and  Pan'isedum 
leiocarpum  (Lake  County  stonecrop). 
These  species  grow  in  and  around  the 
margins  of  vernal  pools  and  in 
seasonally  wet  areas  in  northem 
California.  Habitat  loss  and  degradation 
imperil  the  continued  existence  of  these 
plants.  This  final  rule  implements 
protection  provisions  of  the  Act  for 
listed  plants. 

EFFECTIVE  DATE:  July  18.  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3310  El 
Camino  Ave.,  Suite  130,  Sacramento, 
California  95821-6340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Wame  or  Kirsten  Tarp  (see 
ADDRESSES  section)  (telephone  916/979- 
2120). 


SUPPLEMENTARY  INFORMATION: 
Background 

Lasthenia  conjugens  was  described 
&x)m  specimens  collected  near  Antioch 
in  Contra  Costa  County.  California 
(Greene  1888).  Hall  (1914)  included  the 
taxon  within  Baeria  fremontii,  however. 
Ferris  (1958)  later  recognized  this 
material  as  B.  fremontii  var.  conjugens. 
Omduff  (1966)  submerged  the  genus 
Baeria  under  Lasthenia  and  recognized 
the  specific  rank  of  L.  conjugens. 

Lasthenia  conjugens  is  a  snowy  spring 
annual  in  the  aster  family  (Asteraceae) 
that  grows  10  to  30  centimeters  (cm)  (4 
to  12  inches  (in.))  tall  and  is  usually 
branched.  The  leaves  are  opposite,  light 
green,  and  usually  have  a  feather-like 
arrangement  with  narrow  clefts 
extending  more  than  halfway  toward  the 
stem.  The  flowers  are  found  in  terminal 
yellow  heads.  The  phyllaries  are  one- 
third  to  one-half  fiised;  the  achenes  are 
less  than  1.5  millimeters  (mm)  (0.06  in.) 
long  and  always  lack  a  pappus. 
Lasthenia  conjugens  fiowers  from 
March  to  June.  The  partially  fused 
phyllaries  and  the  lack  of  a  pappus 
distingiHsh  this  species  from  L. 
fremontii  and  L.  burkei,  which  it 
otherwise  closely  resembles. 

Habitat  for  Lasthenia  conjugens 
consists  of  vernal  pools  in  open  grassy 
areas  of  woodland  and  valley  grassland 
communities.  Vernal  pools  are  a  natural 
habitat  type  of  the  Mediterranean 
climate  region  of  the  Pacific  coast  and 
the  Central  Valley  of  California.  Covered 
by  shallow  water  for  extended  periods 
during  the  cool  season  but  completely 
dry  for  most  of  the  warm  season 
drought,  vernal  |X>ols  hold  water  long 
enough  to  allow  some  purely  aquatic 
organisms  to  grow  and  reproduce,  but 
not  long  enough  to  permit  the 
development  of  a  typical  pond  or  marsh 
ecosystem.  The  alternation  of  very  wet 
and  very  dry  conditions  creates  an 
unusual  ecological  situation  that 
supports  a  unique  biota  (Zedler  1987). 
Lasthenia  conjugens  occurs  at 
elevations  up  to  213  m  (700  feet  (ft)) 
(Omduff  1966)  although  one  disjunct 
location,  which  is  possibly  extirpated, 
occurred  at  an  elevation  of  469  m  (1540 
ft)  (California  Natural  Diversity  Database 
(CNDDB)  1996). 

Historically,  Lasthenia  conjugens 
grew  in  vernal  pool  habitats  in  seven 
counties — Alameda,  Contra  Costa, 
Mendocino,  Santa  Barbara,  Santa  Clara, 
Nap>a,  and  Solano  counties,  CaUfomia. 
Currently,  the  species  is  known  from  a 
total  of  13  populations  in  Alameda, 
Contra  Costa,  Napa,  and  Solano  counties 
(California  Native  Plant  Society  (CNPS) 
1978,  CNDDB  1996).  Eight  of  these 
populations  were  discovered  after 
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publication  of  the  proposed  rule  and  are 
located  within  the  original  range  of  the 
species  near  Fairfield  in  Solano  County, 
and  near  Fremont  in  Alameda  County 
(CNDDB  1996,  Duncan  &  Jones  1996). 
One  population  of  L  conjugens  occurs 
in  Contra  Costa  County,  two  in  Napa 
County,  one  in  Alameda  County,  and 
nine  in  Solano  County.  Of  the  nine 
populations  located  in  Solano  County, 
eight  are  clustered  near  the  town  of 
Fairfield  and  one  is  located  at  Travis  Air 
Force  Base.  The  population  located  at 
Travis  Air  Force  Base  is  the  only 
population  on  Federal  land;  all  other 
populations  are  on  private  lands. 

The  type  specimen  for  Navarretia 
pauciflom  was  collected  from  a  playa  8 
kilometers  (km)  (5  miles  (mi))  north  of 
Lower  Lake,  Lake  County,  California 
(Mason  1946).  Day  (1993)  revised  the 
treatment  of  Navarretia  and  reduced  N. 
pauciflom  to  a  subspecies  of  N. 
leucocephah.  More  than  a  dozen 
species  of  Navarretia  occur  in  the 
region,  including  several  restricted  to 
vernal  pools.  Both  N.  leucocephah  ssp. 
pauciflom  and  N.  leucocephah  ssp. 
plieantha  are  restricted  to  northern  ash- 
fiow  volcanic  vernal  pools,  a  pool  type 
with  a  very  limited  distribution.  (CNPS 
1994;  Todd  Keeler-Wolfe,  California 
Department  of  Fish  and  Game  (CDFG). 
pers.  comm.  1996). 

Navarretia  leucocephah  ssp. 
pauciflom  is  a  low-growing,  spreading, 
and  much-branched  annual  herb  in  the 
phlox  family  (Polemoniaceae).  This 
plant  grows  to  a  height  of  1  to  4  cm  (0.4 
to  1.6  in.).  The  nearly  hairless  leaves  are 
linear  and  entire,  or  parted  into  a  few 
linear  lobes,  and  1  to  2.5  cm  (0.4  to  1.0 
in.)  long.  The  infiorescence  is  a  head  of 
2  to  15  blue  or  white  (fading  to  blue) 
flowers.  A  few  spiny,  leaf-like  bracts 
below  each  head  extend  out  1.5  to  3 
times  the  radius  of  the  head:  bracts 
within  the  head  are  shorter.  The  funnel- 
shaped  corollas  are  5  to  7  mm  (0.2  to  0.3 
in.)  long  with  five  lobes  1.5  mm  (0.06 
in.)  long.  Each  corolla  lobe  has  a  single 
unbranched  vein.  The  stigma  has  two 
minute  lobes.  Navarretia  leucocephah 
ssp.  pauciflom  flowers  from  May  to 
June. 

Navarretia  leucocephah  ssp. 
pauciflom  is  found  growing  in  volcanic 
ash  substrate,  clay  pan  vernal  pools  in 
chaparral,  grassland,  or  mixed 
coniferous  forest  in  southern  Lake  and 
Napa  Counties.  The  subspecies  occurs 
over  a  50  square-kilometer  (sq-km)  (20 
square-mile isq-mi))  area  at  elevations  of 
450  to  850  m  (1,400  to  2.800  ft). 
Historically.  N.  leucocephah  ssp. 
pauciflom  was  known  from  nine  sites  in 
Napa  and  Lake  counties.  The  subspecies 
has  become  extirpated  from  six 
historical  localities  (CNPS  1990a;  Alva 


Day,  California  Academy  of  Sciences,  in 
litt.  1993).  Two  new  localities  were 
found  in  1989.  The  five  extant 
populations  occur  on  private  lands. 

Five  subspecies  of  Navarretia 
leucocephah  are  currently  recognized 
(Day  1993),  two  of  which  may  hybridize 
with  N.  leucocephah  ssp.  pauciflom  (A. 
Day,  pers.  comm.  1993).  These  two 
subspecies,  N.  leucocephah  ssp.  bakeri 
and  N.  leucocephah  ssp.  plieantha, 
differ  from  N.  leucocephah  ssp. 
pauciflom  in  stature,  degree  of 
hairiness,  or  size,  number  or  lobing  of 
floral  parts.  In  addition,  the  flower  color 
in  ssp.  plieantha  differs,  being  bright 
blue  rather  that  white  or  pale  blue  as  in 
ssp.  pauciflom.  As  stated  in  the 
Service's  proposed  policy  on  the 
treatment  of  intercrosses  and  intercross 
progeny  (61  FR  4710;  February  7, 1996), 
"intercross  progeny"  (hybrids)  that  are 
the  result  of  a  cross  involving  a  listed 
taxon  receive  protection  under  the  Act 
if  the  progeny  more  closely  resemble  the 
listed  parent's  taxon.  This  policy,  if 
finalized,  will  primarily  apply  to  a 
population  at  Loch  Lomond,  which  is  a 
product  of  intercross  between  ssp. 
plieantha  and  ssp.  pauciflom  (A.  Day,  in 
litt.  1993).  If  the  policy  is  finalized,  the 
Loch  Lomond  population  of  N. 
leucocephah  will  be  treated  as  if  it  were 
listed  because  both  parental  taxa  will  be 
listed  with  the  publication  of  this  rule. 
The  intercross  policy  could  also  apply 
to  two  historical  populations  in  Sonoma 
County.  Day  identified  herbaria 
specimens  of  these  populations  as 
intermediates  between  ssp.  plieantha 
and  ssp.  bakeri  (a  non-listed  taxon)  (A. 
Day,  in  litt.  1993).  However,  at  least  one 
of  these  populations  appears  to  be  no 
longer  extant  (McCarten  1985,  CNPS 
1987).  Should  these  populations  be 
rediscovered,  a  morphological 
assessment  would  be  required  to 
determine  the  applicability  of  any 
intercross  policy  and  subsequent 
protection  under  the  Act. 

Navarretia  plieantha  was  described 
fit)m  the  margin  of  Bogg's  Lake  in  Lake 
County,  California  (Mason  1946).  Day 
reduced  the  taxon  to  a  subspecies  of  N. 
leucocephala  in  her  revised  treatment 
(Day  1993).  Navarretia  leucocephah 
ssp.  plieantha  is  distinguished  from  N. 
leucocephala  ssp.  pauciflom  by  its  more 
numerous  and  multi-flowered  heads  (20 
to  60  flowers  versus  2  to  15),  and  in 
having  three  or  more  pairs  of  outer 
bracts  with  the  bract  lobes  being  forked 
or  three-four  branched  from  the  base.  It 
is  distinguished  from  other  Navarretias 
in  the  region  by  stature,  degree  of 
hairiness,  or  size,  number,  or  lobing  of 
floral  parts. 

Navarretia  leucocephala  ssp. 
plieantha  is  a  low  growing  annual  herb 


in  the  phlox  family  (Polemoniaceae) 
that  forms  a  mat  5  to  20  cm  (2  to  8  in.) 
wide.  The  3  to  4  cm  (1.0  to  1.6  in.)  long 
leaves  are  linear  or  have  a  few  widely 
spaced  linear  lobes.  The  inflorescence  is 
a  head  composed  of  20  to  50  white  or 
blue  fiowers.  Each  head  is  1.5  to  2  cm- 
(0.6  to  0.8  in.)  across  and  is  subtended 
by  3  to  4  leaf-like  bracts  that  are  simple- 
pinnate  or  compound-pinnate  and 
extend  outward  1  to  2  times  the  radius 
of  the  head.  The  bracts  within  the  head 
are  shorter.  The  funnel-shaped  corolla  is 
5  to  6  mm  (0.20  to  0.24  in.)  long  with 
five  lobes  each  2  mm  (0.7  in.)  long.  The 
stigma  is  two-cleft.  Navarretia 
leucocephala  ssp.  plieantha  flowers  in 
May  and  June. 

Navarretia  leucocephala  ssp. 
plieantha  is  found  in  dry  meadows, 
along  the  margins  of  volcanic  ash 
substrate  vernal  pools  and  lakes,  and  in 
open,  wet  ground  in  forest  openings.  It 
occurs  over  a  1,000  sq-km  (390  sq-mi) 
area  at  elevations  of  700  to  915  m  (2,300 
to  3,000  ft).  Navarretia  leucocephala 
ssp.  plieantha  is  historically  known 
from  eight  locations  in  Lake  and 
Sonoma  counties,  California.  Two 
historical  populations  in  Sonoma 
County  are  considered  potentially 
extirpated  (CNDDB  1996)  and  were 
possibly  hybrids  between  N. 
leucocephala  ssp.  plieantha  and  N. 
leucocephala  ssp.  bakeri.  All  five  extant 
populations  are  found  in  Lake  County 
(A.  Day,  in  litt.  1993).  Four  of  the  extant 
populations  are  located  on  private  land; 
one  of  these  is  located  on  The  Nature 
Conservancy  (TNC)  preserve  at  Bogg's 
Lake.  The  fifth  population  is  an 
intercross  population  (N.  leucocephala 
ssp.  plieantha  x  N.  leucocephala  ssp. 
pauciflom)  that  occurs  on  State  land  at 
Loch  Lomond.  As  discussed  above,  as 
an  intercross  population  resulting  from 
two  listed  species,  this  population  could 
receive  protection  under  the  Act  if  the 
proposed  hybrid  policy  is  finalized. 
This  site  is  managed  as  an  ecological 
reserve  by  the  CDFG. 

Parvisedum  leiocarpum  is  a  low,  erect 
to  spreading  annual  in  the  stonecrop 
family  (Crassulaceae)  with  reddish 
stems  3  to  5  cm  (1  to  2  in.)  tall.  The 
fleshy,  oblong  leaves  are  4  to  5  mm  (0.16 
to  0.20  in.)  long  and  fall  off  the  stem  by 
flowering  time.  The  inflorescence  is  a 
cyme  of  campanulate  (bell-shaped) 
yellow  flowers  that  pre  crowded  on 
curving  stems  in  two  rows.  The  five 
petals  are  3  to  3.5  mm  (0.12  to  0.14  in.) 
long  with  large,  club-shaped,  red 
nectaries.  The  five  carpels  have  smooth 
surfaces.  Parvisedum  leiocarpum 
flowers  in  April  and  May. 

Parvisedum  leiocarpum  was 
described  from  an  area  10.4  km  (6.5  mi) 
north  of  Lower  Lake,  Lake  County, 
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California,  as  Sedella  leiocarpa 
(Sharsmith  1940).  Clausen  (1946) 
subsequently  placed  the  plant  in  the 
genus  Parvisedum  and  gave  it  the 
specific  rank  of  P.  leiocarpum.  Two 
similar  species  occur  within  the  range  of 
P.  leiocarpum.  Parvisedum  pentandrum 
differs  in  having  shorter  petals,  top- 
shaped  flowers,  and  carpels  with 
glandular  bumps  on  the  surfaces. 
Crassula  connata  differs  in  having  only 
one  to  a  few,  four-petaled  flowers  above 
each  leaf  base  not  arranged  in  definite 
cymes. 

Parvisedum  leiocarpum  is  found  on 
volcanic  substrates  in  areas  of  impeded 
drainage,  such  as  in  and  along  the 
margins  of  vernal  pools  and  depressions 
in  bedrock.  The  historical  range  of  the 
species  encompasses  six  collection 
localities  writhin  a  16  km  (10  mi)  radius 
firom  Siegler  Springs  near  Lower  Lake, 
Lake  County,  California  (CDFG  1991b). 
Elevations  of  occurrences  range  from 
395  to  790  m  (1,300  to  2,600  f^). 
Parvisedum  leiocarpum  has  apparently 
disappeared  at  three  sites  within  this 
area  (CDFG  1991b,  CNPS  1990b).  The 
extant  populations  of  P.  leiocarpum 
collectively  cover  a  total  area  of  less 
than  1.2  hectares  (ha)  (3  acres  (ac)).  All 
populations  occur  on  private  lands. 

Previons  Federal  Action 

Federal  government  actions  on  these 
four  plants  began  as  a  result  of  section 
12  of  the  1973  Act  (16  U.S.C.  1531  et 
seq.),  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  E)ocument  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Lasthenia  conjugens 
as  threatened,  and  Navarretia  pauciflora 
(now  known  as  N.  ieucocephala  ssp. 
pauciflora).  Navarretia  plieantha  (now 
known  as  N.  Ieucocephala  ssp. 
plieantha),  and  Parvisedum  leiocarpum 
as  endangered.  The  Service  published  a 
notice  in  the  July  1. 1975,  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention  to 
review  the  status  of  the  plant  taxa 
named  in  the  report.  The  above  four 
taxa  were  included  in  the  July  1. 1975, 
notice.  On  June  16, 1976,  the  Service 
published  a  proposal  in  the  Federal 
Register  (42  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 


by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Docimient 
No.  94-51  and  the  July  1, 1975,  Federal 
Register  publication.  Navarretia 
pauciflora  and  N.  plieantha  were 
included  in  the  June  16, 1976,  Federal 
Register  document.  General  comments 
received  in  relation  to  the  1976  proposal 
were  summarized  in  an  April  26, 1978, 
Federal  Register  pubUcaUon  (43  FR 
17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  June  16, 1976, 
proposal. 

Tne  Service  published  an  updated 
candidate  notice  of  review  for  plants  on 
December  15, 1980  (45  FR  82480).  This 
notice  included  Lasthenia  conjugens, 
Navarretia  pauciflora,  Navarretia 
plieantha,  and  Parvisedum  leiocarpum 
as  category  1  candidates  for  Federal 
listing.  Category  1  candidates  were 
those  species  for  which  the  Service  had 
on  file  sufficient  information  to  support 
issuance  of  proposed  listing  rules.  On 
November  28, 1983,  the  Service 
published  a  supplement  to  this  notice  of 
review  (48  FR  39526)  which  changed  L. 
conjugens.  N.  pauciflora.  N.  plieantha, 
and  P.  leiocarpum  from  category  1  to 
category  2  candidates.  Category  2 
candidates  were  those  species  for  which 
the  Service  had  information  indicating 
that  listing  may  be  warranted  but  for 
which  it  lacked  sufficient  information 
on  status  and  threats  to  support 
issuance  of  proposed  listing  rules. 

When  the  plant  notice  was  revised  on 
September  27, 1985  (50  FR  39526), 
Lasthenia  conjugens,  Navarretia 
pauciflora,  Navarretia  plieantha,  and 
Parvisedum  leiocarpum  were  included 
as  category  2  candidates.  When  the 
plant  notice  was  again  revised  on 
February  21,  1990  (55  FR  6184).  L 
conjugens.  N.  plieantha,  and  P. 
leiocarpum  were  elevated  to  category  1 
candidates.  Navarretia  pauciflora  was 
retained  as  a  category  2  candidate.  Since 
the  publication  of  that  notice,  the 
Service  has  received  additional 
information  on  the  status  of  Navarretia 
Ieucocephala  ssp.  pauciflora  that 
supports  the  listing  of  this  species.  The 
September  30, 1993,  plant  notice  of 
review  (58  FR  51144)  included  all  four 
plant  taxa  as  category  1  candidates.  As 
announced  in  a  notice  pubUshed  in  the 
February  28,  1996,  Federal  Register  (61 
FR  7596),  the  designation  of  multiple 
categories  of  candidates  has  been 
discontinued,  and  only  former  category 


1  species  are  now  recognized  as 
candidates  for  listing  purposes. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  Lasthenia  conjugens, 
Navarretia  pauciflora.  Navarretia 
plieantha,  and  Parvisedum  leiocarpum 
because  the  1975  Smithsonian  report 
'had  been  accepted  as  ^petition.  On 
October  13, 1982,  the  Service 
determined,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act,  that  the 
petitioned  listing  of  these  sp>ecies  was 
warranted,  but  precluded  by  other 
pending  Usting  actions;  notification  of 
this  finding  was  published  on  January 
20,  1984  (49  FR  2485).  Such  a  finding 
requires  the  petition  to  be  recycled, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  of  1983  through  1993. 

A  proposed  rule  to  list  Lasthenia 
conjugens.  Navarretia  Ieucocephala  ssp. 
pauciflora,  Navarretia  Ieucocephala  ssp. 
plieantha,  and  Parvisedum  leiocarpum 
as  endangered  was  published  on 
December  19. 1994  (59  FR  65311).  The 
proposal  was  based  on  information  from 
the  CNDDB  and  observations  and 
studies  by  numerous  botanists.  The 
Service  now  determines  L.  conjugens,  N. 
Ieucocephala  ssp.  pauciflora,  N. 
Ieucocephala  ssp.  plieantha,  and  P. 
leiocarpum  to  be  endangered  with  the 
publication  of  this  rule. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  final 
listing  priority  guidance  published  in 
the  Federal  Register  on  December  5, 
1996  (61  FR  64475).  The  guidance 
clarifies  the  order  in  whidi  the  Service 
will  process  rulemakings  following  two 
related  events:  (1)  The  lifting  on  April 
26, 1996,  of  the  moratorium  on  final 
Ustings  imposed  on  April  10, 1995  (Pub. 
L.  104-6),  and  (2)  the  restoration  of 
significant  funding  for  processing  listing 
actions.  The  Service's  Sacramento  Field 
Office  has  confirmed  that  the  status  of 
the  four  species  in  this  rule  has  not 
changed  since  publication  of  the 
proposed  rule  prior  to  the  moratorium 
on  final  listings. 

Sumniary  of  Comments  and 
Recommendations 

In  the  December  19,  1994.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  contribute  to  the  development  of  a 
final  rule.  A  60-day  comment  period 
closed  on  February'  19  1995,  and  was 
extended  to  April  28,  1995  (the 
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moratorium  on  final  listings  was 
imposed  on  April  10. 1995  (Public  Law 
104-6)).  Appropriate  Federal  and  State 
agencies,  county  and  city  governments, 
scientists,  and  interested  parties  were 
contacted  and  requested  to  comment.  In 
accordance  with  its  July  1, 1994.  peer 
review  policy  (59  FR  34270).  the  Service 
solicited  three  independent  specialists 
to  review  pertinent  scientific  and 
commercial  data  and  assumptions 
relating  to  the  proposed  rule.  Two  of  the 
three  specialists  submitted  comments. 
One  specialist  foShd  the  proposed 
listing  to  be  concise  and  technically 
accurate.  The  other  specialist 
commented  only  on  the  discussion  and 
descriptive  paragraphs  about 
Navarretia.  This  specialist's  comments 
have  been  incorporated  into  the 
"Background"  section  of  this  rule. 

The  Service  published  notices  in  the 
Lake  County  Record-Bee  and  the  Napa 
County  Register  on  December  30. 1994, 
which  invited  general  public  comment. 
Twenty-two  individuals  or  agencies, 
including  the  CDFG.  the  Lake  County 
Farm  Bureau,  and  the  CNPS,  submitted 
comments.  Several  people  submitted 
more  than  one  comment  to  the  Service. 
Ten  commenters  supported,  five 
opposed,  and  seven  were  neutral  on  the 
proposed  action. 

In  response  to  the  publication  of  the 
proposed  rule,  the  Service  received 
written  requests  for  a  public  hearing 
from  Michael  Delbar,  Executive 
Director,  Lake  County  Farm  Bureau,  and 
Daniel  Macon.  Director  of  Industry 
Affairs,  California  Cattlemen's 
Association.  Notice  of  the  public 
hearing  was  published  in  the  Napa 
Register,  Petaluma  Argus-Courier  and 
Santa  Rosa  Press  Democrat  on  March 
20.  1995.  and  in  the  Lake  County 
Record-Bee  on  March  21.  1995.  A  public 
hearing  was  held  at  the  Napa  Valley 
Marriott  Hotel  in  Napa  on  April  6.  1995, 
from  6  pm.  to  8  pm.  Eight  people 
presented  oral  and  written  testimony. 

Written  comments  and  oral 
statements  presented  at  the  public 
hearing  or  received  during  the  comment 
period  are  addressed  in  the  following 
summary.  Comments  of  a  similar  nature 
are  group>ed  into  general  issues.  These 
issues  and  the  Service's  response  to 
each  are  discussed  below. 

Issue  1 :  Four  commenters  expressed 
concern  that  the  protection  afforded 
listed  species  by  the  Act  would  violate 
private  property  rights,  and  resuh  in  a 
"taking"  of  property.  Two  commenters 
questioned  whether  they  would  be 
monetarily  reimbursed  for  property  loss 
if  the  listed  species  were  found  on  their 
land. 

Service  Response:  The  Attorney 
General  has  issued  guidelines  to  the 


Department  of  the  Interior  (Department) 
regarding  Taking  Implications 
Assessments  (TlAs).  The  Attorney 
General's  guidelines  state  that  TlAs 
used  to  analyze  the  potential  for  Fifth 
Amendment  taking  claims  are  to  be 
prepared  after,  rather  than  before,  an 
agency  makes  a  restricted  discretionary 
decision.  In  enacting  the  Act,  Congress 
required  the  Department  to  list  a  species 
based  solely  upon  scientific  and 
commercial  data.  The  Service  may  not 
withhold  a  listing  decision  based  upon 
economic  concerns.  Therefore,  even 
though  a  TIA  may  be  required,  a  TIA  for 
a  listing  action  is  finalized  only  after  the 
final  determination  whether  to  list  a 
species  is  made. 

The  listing  of  species  as  threatened  or 
endangered  typically  does  not  result  in 
the  "taking"  of  private  property.  The 
determination  of  whether  "taking"  has 
occurred  as  a  result  of  an  agency's 
action  is  made  by  a  court  based  on  the 
specific  facts  of  that  action. 

Issue  2:  Several  commenters 
questioned  the  accuracy  of  the 
supporting  information.  Concern  was 
expressed  that  many  areas  may  contain 
potential  habitat  for  the  species  and. 
therefore,  the  species  may  be  more 
widespread  than  stated  in  the  proposed 
rule.  One  commenter  stated  that  the 
primary  findings  for  Navarretia 
leucocephala  ssp.  plieantha,  N. 
leucocephala  ssp.  pauciflora,  and 
Parvisedum  leiocarpum  were  based  on 
only  two  sources. 

Service  Response:  Specific 
justification  for  listing  the  four  plant 
species  is  summarized  in  the  "Summary 
of  Factors  Affecting  the  Species"  section 
of  this  rule.  The  Service  used 
information  obtained  from  Federal. 
State,  and  local  agencies,  the  CNDDB, 
professional  botanists,  and  studies  by 
Niall  McCarten  (1985).  Robert  Omduff 
(1966),  and  Alva  Day  (1993)  that  were 
specifically  directed  at  determining  the 
distribution  or  threats  to  the  four  plant 
taxa.  The  Service  also  used  information 
fitim  botanical  collections  of  these 
plants  to  prepare  the  proposed  rule. 
Destruction  and  loss  of  habitat  and 
extirpation  of  populations  of  the  four 
plant  taxa  from  a  variety  of  causes  have 
been  documented.  Following 
publication  of  the  proposed  rule,  the 
Service  sought  comments  from  Federal. 
State,  and  local  agencies,  species 
experts,  and  other  individuals, 
including  three  independent  specialists. 
All  information  received  during  the 
public  comment  period  has  been 
incorporated  into  the  final  rule. 

The  taxa  in  this  rule  are  restricted  in 
their  range.  More  detailed  discussion  of 
the  historical  and  current  distribution  of 
these  four  plants  can  be  found  in  the 


"Background"  section  of  this  rule.  The 
Service's  two  primary  sources  of 
information  on  Navarretia  leucocephala 
ssp.  plieantha,  N.  leucocephala  ssp. 
pauciflora,  and  Parvisedum  leiocarpum 
are  compilations  of  information  from  a 
number  of  inventories,  and,  therefore, 
not  limited  in  scope. 

7ssue  3:  Several  commenters  stated 
that  livestock  trampling  was 
unsubstantiated  and  had  no  or  little 
adverse  effect  on  these  four  vernal  pool 
plants. 

Service  Response:  Documented 
observations  of  detrimental  effects  of 
livestock  trampling  on  some 
populations  of  two  of  the  vernal  pool 
plants.  Lasthenia  conjugens  and 
Navarretia  leucocephala  spp. 
pauciflora,  exist  and  are  part  of  the 
administrative  record  for  this  rule.  In 
addition,  two  populations  of 
Parvisedum  leiocarpum  may  be 
threatened  by  trampling  by  livestock 
(CDFG  1989a).  The  Service  maintains 
that  livestock  trampling,  under  certain 
conditions,  adversely  affects  these 
species  (CDFG  1989a.  1989b.  1991; 
CNPS  1987,  1990a.  1990b).  Livestock 
trampling  is  one  of  a  number  of  impacts 
adversely  affecting  these  three  vernal 
pool  plants. 

Issue  4:  Two  commenters  were 
concerned  about  whether  the  data  on 
which  the  rule  was  based  were  acquired 
legally.  One  of  these  commenters  asked 
whether  permission  was  given  by 
landovkme-s  to  the  CDFG.  the  CNPS.  or 
any  other  [>erson  to  enter  private 
property  in  order  to  do  the  surveys  on 
which  the  listing  is  partially  based. 

Service  Response:  An  important 
information  source  used  for  this  rule  is 
the  CNDDB  operated  by  the  Natural 
Heritage  Division  of  the  CDFG.  Data  in 
this  system  come  from  a  variety  of 
experts,  including  local  professional 
botanists,  members  of  CNPS,  and 
botanical  consultants.  The  Service  does 
not  condone  entering  private  land 
without  landowner  permission.  Because 
the  database  records  make  no  reference 
to  whether  permission  was  granted  to 
those  collecting  data,  the  Service  has  no 
kjiowledge  whether  observers  obtained 
landowner  permission  to  enter  private 
lands.  No  surveys  of  these  species  were 
conducted  or  funded  by  the  Service. 

Issue  5:  One  commenter  was 
concerned  about  the  potential  impacts 
the  listing  would  have  on  agricuhural 
operations  in  Lake  County.  This 
commenter  stated  that  the  effects  on  the 
economic  viability  of  agriculture  on 
lands  on  which  the  species  occur  would 
be  severe.  This  commenter  also  wanted 
to  know  what  impact  the  listing  would 
have  on  grazing  on  public  lands. 
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Service  Responsti:  Section  4(b)(10)(A) 
of  the  Act  requires  that  listing 
determinations  be  based  solely  on  the 
best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  explains  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  prevent  non-biological 
considerations  from  affecting  such 
decisions"  (H.  R.  Rep.  No.  97-835.  97th 
Cong.  2d  Sess.  19  (1982)).  As  further 
stated  in  the  legislative  history, 
"Applying  economic  criteria  *  *  *  to 
any  phase  of  the  species  listing  ptocess 
is  applying  economics  to  the 
determinations  made  under  section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  "solely"  in 
this  legislation"  (  H.  R.  Rep.  No.  97-835, 
97th  Cong.  2d  Sess.  19  (1982)).  Because 
the  Service  is  precluded  from 
considering  economic  impacts  in  a  final 
listing  decision,  the  Service  has  not 
examined  such  impacts. 

The  Service  expects  this  listing  to 
have  negligible  effect  on  grazing  on 
public  lands.  Except  for  one  location  of 
Lasthenia  conjugens  on  Federal  land  (at 
Travis  Air  Force  Base),  all  known 
populations  of  these  plants  are  on 
private  land.  No  known  vernal  pools  or 
habitat  for  these  plant  species  are 
located  on  federally  owned  grazing  land 
in  the  counties  in  which  these  species 
occur  (P.  Bardwell,  Bureau  of  Land 
Management,  pers.  comm.  1996) 

Issue  6:  The  CDFG  noted  the 
discrepancies  between  the  locations  and 
distributions  of  populations  of  each 
species  in  the  proposed  rule  versus  the 
information  from  the  CNDDB. 

Service  Response:  In  the  preparation 
of  both  the  proposed  and  final  rules,  the 
Service  used  information  provided  by 
Dr.  Alva  Day  for  the  number  and 
locations  of  Navarretia  leucocephala 
ssp.  pavciflora  and  N.  leucocephala  ssp. 
plieantha.  Dr.  Day's  population 
information  matched  the  taxonomic 
circumscriptions  in  her  revised 
treatment  for  Navarretia  (Day  1993), 
which  the  Service  considers  to  be  the 
best  available  information  and  most 
recent  treatment.  The  Service  has  also 
incorporated  the  most  recent 
information  for  Lasthenia  conjugens 
into  the  rule.  Some  of  this  information 
is  not  contained  in  the  CNDDB; 
therefore,  location  and  distribution 
figures  in  this  rule  will  not  exactly 
match  those  in  the  CNDDB. 

Issue  7:  One  commenter  requested 
that  the  proposed  rule  be  amended  to 
give  complete  descriptions  of  all  sites 
and  their  watersheds.  This  commenter 
also  stated  that  the  delineation  of  the 
potential  range  of  the  species  on  U.S. 
Geological  Survey  (1:24.000)  quadrangle 


sheets  would  be  helpful.  Additionally, 
this  commenter  stated  that  listing  the 
species  as  endangered  will  likely 
increase  the  threat  of  overcoUection  by 
rare  plant  collectors. 

Service  Response:  The  Service 
believes  that  publication  of  detailed  site 
information,  such  as  map  locations  or 
site  descriptions,  may  increase  the 
threat  of  overcoUection  by  rare  plant 
collectors.  Because  the  ranges  of 
Navarretia  leucocephala  ssp.  pauciflora, 
N.  leucocephala  ssp.  plieantha  and 
Parvisedum  leiocarpum  are  small,  the 
plant  populations  might  easily  be 
located.  Therefore,  the  Service  considers 
it  imprudent  to  publish  site-specific 
information. 

Issue  8:  One  commenter  stated  that 
information  on  hydrological  changes  at 
the  vernal  pool  sites  during  the  recent 
droughts  is  needed,  because  the  mesic 
conditions  may  have  disappeared  before 
the  alterations  were  made. 

Service  Response:  The  Service 
disagrees  that  further  information  on 
hydrological  changes  at  the  sites 
because  of  the  recent  drought  is  needed 
prior  to  listing.  These  plants  evolved  in 
a  climate  where  periodic  droughts 
occur.  As  discussed  under  factor  A  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section,  the  human-caused 
alterations  to  hydrology  are  the  primary 
threat.  Although  hydrological  modeling 
may  have  some  utility  for  aiding  the 
species'  recovery,  the  Service  does  not 
believe  this  information  is  needed  to 
support  the  listing  justification  for  the 
four  vernal  pool  plants  in  this  rule. 

Issue  9:  Tne  California  Department  of 
Transportation  (CALTRANS)  discussed 
two  highways  (State  Route  175  and 
State  Route  29)  that  are  adjacent  to 
populations  of  the  proposed  plants.  The 
agency  stated  that  the  current 
maintenance  activities  along  State  Route 
175  and  State  Route  29  are  not  likely  to 
affect  the  long-term  survival  of  these 
species.  Additionally,  CALTRANS 
stated  that  no  major  construction 
projects  were  planned  for  these 
segments  of  highway. 

Service  Response:  The  Service 
acknowledges  CALTRANS'  support  of 
this  listing  action,  but  remains 
concerned  about  the  potential  loss  of 
Navarretia  leucocephala  ssp.  pauciflora 
and  Parvisedum  leiocarpum  adjacent  to 
State  Route  29  and  the  hybrid 
population  of  Navarretia  leucocephala 
ssp.  plieantha  X  ssp.  pauciflora  adjacent 
to  State  Route  175.  As  discussed  further 
under  factor  A  in  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  rule,  the  Service  believes  highway 
maintenance  activities  along  State 
routes  29  and  175  may  be  a  threat  to 
these  species. 


Summary  of  Factors  Affecting  the 

dpvClGS 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lasthenia  conjugens,  Navarretia 
leucocephala  ssp.  pauciflora,  Navarretia 
leucocephala  ssp.  plieantha,  and 
Parvisedum  leiocarpum  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Lasthenia  conjugens  Ornduff  (Contra 
Costa  goldfields),  Navarretia 
leucocephala  Benth.  ssp.  pauciflora  (H. 
Mason)  Day  (few-fiowered  navarretia), 
Navarretia  leucocephala  Benth.  ssp. 
plieantha  (H.  Mason)  Day  (many- 
flowered  navarretia),  and  Parx-isedum 
leiocarpum  (H.  Sharsm.)  R.  T.  Clausen 
(Lake  County  stonecrop)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  primary  threats  to  Lasthenia 
conjugens,  Navarretia  leucocephala  ssp. 
pauciflora,  Navarretia  leucocephala  ssp. 
plieantha,  and  Parvisedum  leiocarpum 
are  activities  that  result  in  the  direct 
destruction  of  the  plants  and  their 
habitats  or  hydrologic  changes  in  their 
vernal  pool  habitats.  Such  activities 
include  urbanization,  wetland  drainage, 
vernal  pool  and  pond  construction, 
industrial  development,  agricultural 
land  conversion,  ditch  construction,  off- 
highway  vehicle  use.  road  widening, 
horseback  riding,  and  trampling  by 
cattle.  Damage  or  destruction  of  vernal 
pool  habitat  happens  quickly  and  easily 
due  to  the  extremely  crumbly  nature  of 
the  soil  and  the  dependency  of  the  pool 
upon  an  intact  durapan  or  impermeable 
subsurface  soil  layer. 

Lasthenia  conjugens  is  no  longer    ' 
found  in  three  of  the  seven  counties  in 
which  it  historically  occurred — 
Mendocino,  Santa  Clara,  and  Santa 
Barbara  counties.  Agricultural  land 
conversion,  urbanization,  and 
associated  developments  have 
extirpated  populations  of  this  species  in 
Alameda,  Contra  Costa,  Santa  Clara,  and 
Santa  Barbara  counties  (CNDDB  1993, 
1996;  CNPS  1978).  Agricultural  land 
conversion  extirpated  one  additional 
{Xipulation  of  L.  conjugens  in  Napa 
County  (CNDDB  1993).  Widening  and 
straightening  of  Ledgewood  Creek  north 
of  Cordelia  Road  in  Solano  County  by 
the  Corps  eliminated  a  large  amount  of 
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iidDUdi  diiu  a  large  number  of  plants  of 
L.  conjugens  (Ann  Howald,  CDFG,  pers. 
comm.  1993). 

The  largest  known  concentration  of 
Lasthenia  conjugens  populations  occurs 
in  Solano  G)unty  near  the  City  of 
Fairfield.  The  General  Flan  for  the  City 
of  Fairfield  indicates  that  all  of  these 
populations  are  found  in  areas  that  will 
be  included  within  the  Fairfield  urban 
boundary  (Jones  &  Stokes  Assoc.  1992). 
The  implementation  of  this  plan  would 
result  in  the  conversion  of 
approximately  3912  ha  (9,668  ac)  of 
existing  habitat  and  open  space  to  urban 
use  by  2020  (Jones  &  Stokes  1992).  This 
would  include  approximately  1376  ha 
(3400  ac)  within  the  Travis/Northeast 
growth  center  where  the  greatest 
concentrations  of  L  conjugens  occur. 
Two  proposed  residential  development 
projects  threaten  the  three  largest 
populations  of  L.  conjugens  which 
contain  over  70  percent  of  all  individual 
plants  of  this  species  (Lafer  and 
Associates  1994,  Holland  1995).  One  of 
these  populations  is  also  threatened  by 
landfill  construction  activities  (LSA 
Associates,  Inc.  1992).  This  population 
may  also  be  threatened  by  a  ditch 
construction  project  proposed  by  the 
California  Department  of  Water 
Resources  (R.  Preston,  in  litt.  1995). 

Urbanization  threatens  the  largest 
population  of  Lasthenia  conjugens  in 
Napa  County  (CNDDB  1993;  Jake  Ruygt, 
CNPS.  in  litt.  1993).  Off-highway 
vehicle  traffic  has  adversely  impacted 
this  same  population  (CNDDB  1993).  In 
Contra  Costa  County,  the  primary 
transportation  corridor.  State  Route  4, 
will  be  relocated  to  approximately  80  to 
100  feet  from  the  only  remaining 
population  in  the  county  (Woodward- 
Clyde  Consultants  et  al.  1995;  J.  Can, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.  1996).  Six  of  the  eight  newly 
discovered  populations  of  L  conjugens 
in  Solano  and  Alameda  counties  are 
imminently  threatened  by  development 
projects  (Steve  Lafer  and  Associates 
1994,  CNDDB  1996,  Duncan  &  Jones 
1996). 

One  population  of  Navarretia 
leucocephala  ssp.  pauciflora  has  been 
adversely  affected  by  drainage,  and  one 
population  has  been  adversely  affected 
by  an  attempt  to  create  a  more 
permanent  water  source  (CDFG  1989b). 
One  site,  Manning  Flat  in  Lake  County, 
has  significantly  eroded  as  a  result  of 
excavation  of  drainage  ditches;  this 
erosion  has  reduced  the  population  and 
the  habitat  (McCarten  1985.  CDFG 
1989b),  CNDDB  1996).  This  population 
is  also  within  the  right-of-way  of  State 
Route  29  (H.  Sarasohn,  CALTRANS,  in 
litt.  1995),  and  the  Service  is  concerned 
that  individual  plants  may  be  impacted 


by  highway  maintenance.  The  intercross 
population  of  N.  leucocephala  ssp. 
plieantha  x  N.  leucocephala  ssp. 
pauciflora  at  Loch  Lomond  is  also 
adjacent  to  a  highway.  State  Route  175 
(H.  Sarasohn,  in  litt.  1995),  where 
maintenance  activities  could  result  in 
the  loss  of  plfuits.  Off-highway  vehicle 
use  has  damaged  several  population 
sites  in  Lake  County  (CDFG  1989b, 
CNDDB  1996).  Conversion  of  land  to  a 
rice  field  adversely  affected  another  N. 
leucocephala  ssp.  pauciflora  population 
in  Lake  County  (CDFG  1989b). 
Construction  of  a  stock  pond  for  cattle 
partially  destroyed  the  population  of  N. 
leucocephala  ssp.  pauciflora  at  Ely  Flat 
in  Lake  County  and  severely  altered  the 
hydrology  of  its  habitat  (CDFG  1989b. 
1996).  Agricultural  land  conversion 
threatens  this  same  population  (CDFG 
1989b;  CNPS  1990a).  Attempted 
drainage  of  a  pool  in  Lake  County 
containing  N.  leucocephala  ssp. 
plieantha  has  resulted  in  the  invasion  of 
two  competitive  weeds,  Centaurea 
solstitialis  and  Taeniatherum  caput- 
medusa  (CNDDB  1996).  Although  the 
intercross  population  of  N. 
leucocephala  ssp.  plieantha  x  N. 
leucocephala  ssp.  pauciflora  at  Loch 
Lomond  occurs  in  an  ecological  reserve 
managed  by  the  CDFG,  the  site  is 
potentially  threatened  by  timber 
harvesting  within  the  watershed.  "Such 
harvesting  could  have  significant 
detrimental  effects  on  the  vernal  pool 
and  its  flora."  (B.  Gibbons.  CDFG.  in  litt. 
1995). 

Attempted  drainage  has  altered  the 
hydrology  of  two  of  the  three  remaining 
vernal  pools  containing  populations  of 
Parvisedum  leiocarpum  (CNPS  1990b). 
Drainage  attempts  at  one  of  the  sites 
resulted  in  severe  erosion  and  a 
reduction  of  habitat  and  plant  numbers 
(CNPS  1990b).  Maintenance  of  Highway 
29  by  CALTRANS  also  threatens  to 
impact  individuals  of  this  population, 
which  is  found  within  the  highway 
right-of-way  (CNPS  1990b).  Discing  has 
occurred  at  the  third  population  site 
(CNDDB  1996).  All  populations  occur 
on  privately  owned  land  next  to  major 
roads.  Off-highway  vehicle  use  has 
occurred  at  two  of  the  three  P. 
leiocarpum  population  sites  (CNPS 
1990b).  Within  the  range  of  P. 
leiocarpum,  habitat  continues  to  be 
converted  to  vineyards  and  orchards 
(CDFG  1989a). 

Some  populations  of  three  of  the  four 
species  are  impacted  by  trampling  by 
livestock  or  rooting  by  feral  pigs. 
Because  they  are  small  and  delicate, 
Parvisedum  leiocaqjum  plants  would 
likely  be  severely  damaged  if  trampled 
by  livestock.  Because  cattle  grazing 
occurs  in  the  area  surrounding  at  least 


one  population  of  P.  leiocarpum, 
trampling  may  pose  a  threat  to  this 
population  (CNDDB  1996,  CDFG  1989a). 
Livestock  grazing  threatens  four 
populations  of  L.  conjugens  (CNDDB 
1996).  The  single  extant  occurrence  of  L. 
conjugens  in  Napa  County  occurs  in  a 
grazed  field.  Nutrient  enrichment  of  the 
vernal  pool  caused  by  cattle  has  led  to 
algal  "blooms"  and  possibly  other  biotic 
changes  in  the  pool  that  adversely  affect 
the  growth  of  L.  conjugens  (Robert 
Ornduff,  University  of  California, 
Berkeley,  in  litt.  1995).  Eighty  percent  of 
one  population  of  Navarretia 
leucocephala  ssp.  pauciflora  in  Napa 
County  was  adversely  affected  by  the 
rooting  of  feral  pigs  (John  Hoffnagle, 
Napa  County  Land  Trust,  pers.  comm. 
1995).  Horse  grazing  threatens  two 
populations  and  cattle  grazing  threatens 
one  population  of  N.  leucocephala  ssp. 
pauciflora  (CNDDB  1996). 

Three  of  the  species,  Parvisedum 
leiocarpum,  Navarretia  leucocephala 
ssp.  pauciflora,  and  N.  leucocephala 
ssp.  plieantha,  occur  in  restricted 
habitats  primarily  within  2  to  6  miles  of 
Clear  Lake  in  Lake  County.  The  area 
surrounding  Clear  Lake  is  the  most 
densely  populated  area  in  the  county 
(California  State  Department  of  Finance 
1992),  and  is  subject  to  residential 
development  (CDFG  1989a,  CDFG 
1989b,  CNPS  1990a).  While  the  rate  of 
this  development  is  moderate  when 
compared  to  other  areas  of  the  region, 
the  limited  habitat  of  these  species 
makes  them  vulnerable  to  even  small 
increases  in  development. 

Off-highway  vehicle  use  has  resulted 
and  continues  to  result  in  the 
destruction  of  plants  and  habitat  of 
Navarretia  leucocephala  ssp.  plieantha 
at  four  population  sites  in  Lake  County. 
The  CDFG  has  provided  fencing  at  the 
Loch  Lomond  site  to  prevent  off- 
highway  vehicle  entry  into  the  area 
(CDFG  1991a). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Due  to  the  limited 
distribution  of  Lasthenia  conjugens, 
Navarretia  leucocephala  ssp.  pauciflora, 
Navarretia  leucocephala  ssp.  plieantha, 
and  Parvisedum  leiocarpum, 
indiscriminate  collecting  of  plants  could 
seriously  affect  these  species. 
Overutilization  is  not  known  to  occur  at 
this  time. 

C.  Disease  or  predation.  Disease  and 
predation  are  not  known  to  be  a  threat 
to  these  plants. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  Fish  and  Game  Commission 
has  listed  Parvisedum  leiocarpum  and 
Navarretia  plieantha  (now  known  as 
Navarretia  leucocephala  ssp.  plieantha) 
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as  endangered  species  under  the 
California  Endangered  Species  Act 
(Chapter  1.5  Section  2050  et  seq.  of  the 
California  Fish  and  Game  Code  and 
Title  14  California  Code  of  Regulations 
section  670.2  ).  The  California  Fish  and 
Game  Commission  also  has  listed 
Navarretio  pauciflora  (now  known  as 
Navarretia  leucocephala  ssp. 
pauciflora)  as  threatened.  Listing  by  the 
State  of  California  requires  individuals 
to  obtain  management  authorization 
from  CDFG  to  possess  or  "take"  a  listed 
species.  Although  the  "take"  of  State- 
listed  plants  is  prohibited  (California 
Native  Plant  Protection  Act,  Chapter  10 
Section  1908  and  CaUfomia  Endangered 
Species  Act,  Chapter  1.5  Section  2080), 
State  law  exempts  the  taking  of  such 
plants  via  habitat  modification  or  land 
use  changes  by  the  owner.  After  CDFG 
notifies  a  landowner  that  a  State-listed 
plant  grows  on  his  or  her  property,  State 
law  requires  that  the  land  owner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (California 
Native  Plant  Protection  Act,  Chapter  10 
Section  1913). 

The  California  Environmental  Quality 
Act  (CEQA)  (California  Public  Resources 
Code  section  21000-21177)  requires  a 
full  disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines,  as  amended,  requires 
a  finding  of  significance  if  a  project  has 
the  potential  to  "reduce  the  number  or 
restric*  the  range  of  a  rare  or  endangered 
plant  or  animal."  Species  eligible  for 
listing  as  rare,  threatened,  or 
endangered,  but  not  so  listed,  are  given 
the  same  protection  as  those  sp>ecies  that 
are  officially  listed  with  the  State  or 
Federal  governments.  Once  significant 
effects  are  identified,  the  lead  agency 
has  the  option  to  require  mitigation  for 
effects  through  changes  in  the  project  or 
to  decide  that  overriding  considerations 
make  mitigation  infeasible  (CEQA 
section  21002).  In  the  latter  case, 
projects  may  be  approved  that  cause 
signifitant  environmental  damage,  such 
as  destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA,  therefore,  is  dependent  upon  the 
discretion  of  the  agency  involved. 

Because  vernal  pools  are  generally 
small  and  scattered,  they  are  treated  as 
isolated  wetlands  for  regulatory 
purposes  by  the  Corps  under  section 
404  of  the  Clean  Water  Act.  Section  404 


addresses  the  discharge  of  fill  material 
into  waters  of  the  United  States 
including  wetlands  but  does  not  itself 
protect  the  plants.  The  recently  revised 
Nationwide  Permit  No.  26  dated 
December  13, 1996  (61  FR  65874),  was 
established  by  the  Corps  to  streamline 
authorization  for  the  discharge  of  fill 
causing  the  loss  of  1.25  ha  (3  ac)  of 
headwater  or  isolated  waters.  For 
project  proposals  falling  under 
Nationwide  Permit  No.  26,  the  Corps 
historically  has  been  reluctant  to 
withhold  authorization  unless  the 
project  is  likely  to  cause  jeopardy  to  a 
federally  threatened  or  endangered 
species.  The  section  404  regulations 
require  an  applicant  to  obtain  an 
individual  permit  to  discharge  fill  into 
greater  than  1.25  ha  (3  ac)  of  headwater 
or  isolated  wetlands.  A  project 
proponent  proposing  to  discharge  fill 
that  would  cause  the  loss  of  less  than 
one-third  acre  of  headwater  or  isolated 
waters  is  only  required  to  notify  the 
Corps;  the  Corps  generally  does  not 
require  compensatory  mitigation  in 
these  cases.  Regardless  of  the  size  of  the 
discharge  of  fill,  candidate  species 
within  the  project  area  receive  no 
special  consideration.  Equally 
imfKtrtant,  upland  areas  adjacent  to 
vernal  pools  or  other  wetlands  are  not 
provided  any  protection  through  this 
process. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence. 
Three  of  the  four  plant  species  have 
restricted  ranges  and  few  populations. 
Navarretia  leucocephala  ssp.  pauciflora 
is  known  from  five  sites,  N. 
leucocephala  ssp.  plieantha  from  four 
sites,  and  Parvisedum  leiocarpum  from 
three  sites.  These  three  species  occupy 
highly  specific  and  vulnerable  habitats. 
The  combination  of  restricted  ranges, 
few  populations,  and  highly  specific 
and  vulnerable  habitats  make  these 
plants  susceptible  to  destruction  of  all, 
or  a  significant  part,  of  any  population 
from  random,  natural  events  such  as 
floods  or  droughts.  Severe  erosion 
threatens  one  of  the  three  remaining 
populations  of  P.  leiocarpum  (CNPS 
1990b).  Low  population  numbers  and 
sizes  make  these  three  species 
vubierable  to  changes  in  gene 
frequency,  inbreeding,  and  genetic  drift. 
Several  historical  occurrences  of  N. 
leucocephala  pauciflora  may  have  been 
lost  to  hybridization  with  and  genetic 
dilution  (swamping)  by  larger,  adjacent 
populations  of  N.  leucocephala 
plieantha  (CDFG  1989b,  CNPS  1990a). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  list  these 


species  as  endangered.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Lasthenia  conjugens,  Navarretia 
leucocephala  ssp.  pauciflora,  Navarretia 
leucocephala  ssp.  plieantha,  and 
Parvisedum  leiocarpum  as  endangered. 
Endangered  status  is  appropriate  for 
these  four  species  due  to  the 
vuhierability  of  their  restricted  habitats 
to  threats  posed  by  urbanization, 
agricultural  land  conversion,  drainage, 
vernal  pool  and  pond  construction, 
ditch  construction,  off-highway  vehicle 
use,  road  maintenance,  or  random 
natural  events.  Critical  habitat  is  not 
designated  for  these  species  for  reasons 
discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  Uie  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that,  for 
the  four  taxa  discussed  in  this  rule, 
designation  of  critical  habitat  is  not 
prudent  at  this  time.  Service  regulations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 
species  is  threatened  by  takingor  other 
human  activity,  and  identification  of 
critical  habitat  can  be  exp)ected  to 
increase  the  degree  of  such  threat  to  the 
si>ecies;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  imder  factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  rule,  due  to  the 
limited  distribution  of  Lasthenia 
conjugens.  Navarretia  leucocephala  ssp. 
pauciflora,  Navarretia  leucocephala  ssp. 
plieantha,  and  Parvisedum  leiocarpum, 
any  indiscriminate  collecting  of  plants 
could  seriously  affect  these  species.  The 
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publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make  these 
plants  more  vulnerable  to  overcoUection 
and,  therefore,  could  contribute  to  the 
decline  of  these  species  and  increase 
enforcement  difficulties.  Several 
populations  of  these  plants  are  near 
roads  or  in  other  areas  easily  accessible 
by  the  public.  The  listing  of  these 
species  as  endangered  also  publicizes 
the  rarity  of  these  plants  making  them 
attractive  to  researchers  or  collectors  of 
rare  plants.  This  concern  was  also 
addressed  under  Issue  7  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  this  rule. 

Fiuthermore,  critical  habitat 
designation  for  these  four  species  is  not 
prudent  due  to  lack  of  benefit.  Critical 
habitat  designation  provides  protection 
only  on  Federal  lands  or  on  private 
lemds  when  there  is  Federal 
involvement  through  authorization  or 
funding  of,  or  participation  in,  a  project 
or  activity.  Of  the  taxa  presented  herein 
for  listing,  only  one  population  of 
Lasthenia  conjugens  is  known  to  occur 
on  Federal  lands.  Although  the 
regulatory  mechanisms  of  section  404  of 
the  Clean  Water  Act  provide  a  Federal 
nexus  to  certain  activities  in  privately 
owned  wetland  areas,  because  the  four 
plant  species  occur  at  very  few 
locations,  any  federally  regulated 
activity  that  would  adversely  modify 
critical  habitat  also  would  jeopardize 
the  species.  The  designation  of  critical 
habitat  therefore  would  not  provide 
additional  benefit  for  these  species 
beyond  the  protection  afforded  by 
listing.  The  Service  believes  that  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  For 
these  reasons,  the  Service  finds  that  the 
designation  of  critical  habitat  for  these 
plants  is  not  prudent  at  this  time. 

Available  Conaervation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Slates  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 


Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  Ukely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agency  actions  or  programs 
that  may  affect  populations  of  these 
plant  taxa  include  mortgage  programs 
administered  by  the  Veterans 
Administration  and  the  Department  of 
Housing  and  Urban  Development 
(Federal  Home  Administration  loans), 
Federal  Highway  Administration 
funding  of  bridge  and  road  construction. 
Army  Corps  of  Engineers  authorization 
of  projects  affecting  wetlands  and  other 
waters  under  section  404  of  the  Clean 
Water  Act,  Environmental  Protection 
Agency  registration  of  pesticides  and 
authorization  of  pollutant  discharges, 
and  activities  on  Travis  Air  Force  Base. 

Listing  Lasthenia  conjugens, 
Navamtia  leucocephala  ssp.  pauciflom. 
Navarretia  leucocephala  ssp.  plieantha, 
and  Parvisedum  leiocarpum  as 
endangered  provides  for  development  of 
a  recovery  plan  (or  plans)  for  the  taxa. 
Such  a  plan  would  bring  together  both 
State  and  Federal  efforts  for 
conservation  of  the  plants.  The  recovery 
plan  would  establish  a  framework  for 
agencies  to  coordinate  activities  and  to 
cooj>erate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  describe  site- 
specific  management  actions  necessary 
to  achieve  the  conservation  of  these  four 
plants.  Additionally,  pursuant  to  section 
6  of  the  Act,  the  Service  is  more  likely 
to  grant  funds  to  affected  States  for 
management  actions  promoting  the 
protection,  monitoring,  and  recovery  of 
these  species  after  a  recovery  program 
has  been  developed. 

The  Service  has  not  pursued 
conservation  agreements  for  these  four 
species.  These  species  occur  primarily 


on  privately  owned  land.  Many  of  the 
threats  to  these  species,  such  as  habitat 
alteration  by  large-scale  urban 
development  projects  and  off-highway 
vehicle  use,  are  not  easily  prevented 
through  the  development  of 
conservation  agreements.  Only  three  of 
the  total  26  populations  comprising  the 
four  species  receive  some  level  of 
protection.  One  population  of 
Navarretia  leucocephala  ssp.  plieantha 
is  found  within  the  Bogg's  Lake  Preserve 
and  managed  by  TNC,  and  a  second 
(intercrossed  with  N.  leucocephala  ssp. 
pauciflom)  is  located  within  an 
ecological  reserve  managed  by  the 
CDFG.  One  population  of  Navarretia 
leucocephala  ssp.  pauciflora  is  located 
on  privately  owned  land  within  a 
conservation  easement  (CNDDB  1996). 
However,  even  these  three  protected 
populations  are  impacted  by 
competition  from  nonnative  species, 
adjacent  land  management  practices, 
and  feral  pigs,  respectively  (CNDDB 
1996). 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
the  four  plants  from  the  five  counties  in 
northern  California,  all  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61  for  endangered  plants, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  conunerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession 
federally  listed  plant  species  from  areas 
under  Federal  jurisdiction.  In  addition, 
for  plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  damaging,  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
them  may  be  addressed  to  the  U.S.  Fish 
and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  NE  11th  Avenue.  Portland,  Oregon 
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97232-4181  (503/231-6241;  FAX  503/ 
231-6243). 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994,  (59  FR  34272)  to  identify 
to  the  maximum  extent  practicable  at 
the  time  of  listing  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  or  on-going  activities. 
Activities  that  are  unlikely  to  violate 
section  9  include  landscape 
maintenance,  clearing  vegetation  for 
firebreaks,  and  livestock  grazing  on 
privately  owned  land  not  under  Federal 
funding  or  authorization  and  not  in 
violation  of  any  State  law  or  regulation. 
Only  one  of  the  populations  of  these 
four  species  occurs  on  Federal  lands. 
Collection,  damage,  or  destruction  of  the 
single  population  of  Lastbenia 
conjugens  located  on  Travis  Air  Force 
Base  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection.  Removal,  cutting,  digging  up, 
damaging,  or  destroying  endangered 
plants  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  only 
if  conducted  in  knowing  violation  of 
State  law  or  regulations,  including 
violation  of  State  criminal  trespass  law. 


The  Service  is  unaware  at  this  time  of 
any  other  activities  affected  by  this 
listing.  Questions  regarding  whether 
specific  activities  will  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Service's 
Sacramento  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

References  Cited 

A  complete  list  of  all  references  cited 
is  available  upon  request  from  the  Field 
Supervisor,  Sacramento  Field  Office 
(see  ADDRESSES  section). 


Author:  The  primary  authors  of  this 
final  rule  are  Elizabeth  Warne  and 
Kirsten  Tarp,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office  (see 
ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PARTI  7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  SUt.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants: 

S  17.12    Emlangered  and  threatened  plants. 

•         •         •         •         • 

(h)«** 


Species 


Scientilic  name 


Common  name 


Historic 
range 


Family 


Status      When  listed 


Cntical 
habitat 


Special 
mies 


Flowering  Plants 


Lasthenia  conjugens     Contra  Costa  gold-       U.S.A.  (CA)  Asteraceae E 

fields. 


*  H 

Navarretia  Few-flowered 

leucocephala  ssp.         navarretia. 
pauaflora 
(= Navarretia 
pauaflora). 


U.S.A.  (CA)  Plemoniaceae E 


619 


-819 


NA 


h4A 


NA 


NA 


Navarretia  many-flowered 

leucocephala  ssp.         navarretia 
plicantha. 


U.S.A.  (CA) Polemoniaceae E 


619 


NA 


NA 


Parvisedum 
leiocarpwn. 


Lake  County 
stonecrop. 


U.S.A.  (CA) Crassulaceae E 


619 


NA 


NA 
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Dated:  May  30, 1997. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  97-15924  Filed  6-17-97;  8:45  am) 

WLXJNG  COO€  43ia-S6-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AE28 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Southern  Oregon/Northern  California 
Coast  Evoiutionarily  Significant  Unit  of 
Coho  Salmon 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  is  adding  the  Southern 
Oregon/Northern  California  Coast 
Evoiutionarily  Significant  Unit  (ESU)  of 
coho  salmon  [Oncorhynchus  kisutch)  to 
the  List  of  Endangered  and  Threatened 
Wildlife  (List)  as  a  threatened  species  in 
accordance  with  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
This  amendment  to  the  List  includes  all 
coho  salmon  naturally  reproduced  in 
streams  between  Cape  Blanco  in  Curry 
County.  Oregon  and  Punta  Gorda  in 
Humboldt  County,  California.  This 
amendment  is  based  on  a  determination 
by  the  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce,  which  has 
jurisdiction  for  this  species. 


EFFECTIVE  DATE:  June  5,  1997. 

FOR  FURTHER  INFORMATKM  CONTACT:  E. 
La  Verne  Smith,  Chief.  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive. 
Mail  Stop  452,  Arlington.  Virginia 
22203  (703/358-2171). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Act  and  the 
Reorganization  Plan  No.  4  of  1970. 
NMFS  has  jurisdiction  over  the  coho 
salmon.  Under  section  4(a)(2)  of  the  Act. 
NMFS  must  decide  whether  a  species 
under  its  jurisdiction  should  be 
classified  as  endangered  or  threatened. 
The  Service  is  responsible  for  the  actual 
amendment  of  the  List  in  50  CFR 
17.11(h). 

On  July  25, 1995.  NMFS  published  a 
proposed  rule  to  list  as  threatened  three 
ESUs  or  distinct  vertebrate  population 
segments  of  the  coho  salmon  in 
California  and  Oregon,  including  the 
Southern  Oregon/Northern  California 
Coast  ESU  (60  FR  38011).  The  proposed 
rule  solicited  comments  firom  peer 
reviewers,  the  public,  and  all  other 
interested  parties.  On  May  6,  1997, 
NMFS  published  a  final  rule  to  list  the 
Southern  Oregon/Northern  California 
Coast  ESU  of  the  coho  salmon  as 
threatened  (62  FR  24588).  The  final  rule 
addressed  the  comments  received  in 
response  to  the  proposed  rule.  Because 
NMFS  provided  a  public  comment 
period  on  the  proposed  rule,  and 
because  this  action  of  the  Service  to 
amend  the  List  in  accordance  with  the 
determination  by  NMFS  is 
nondiscretionary,  the  Service  has 
omitted  the  notice  and  public  comment 
procedures  of  5  U.S.C.  553(b)  for  this 
action. 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  oudining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Export,  Import,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

§17.11    [Amended] 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


Species 


Common  name 


Scientific  name 


Histonc  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
hat)itat 


Special 
rules 


Fishes 


Salmon,  coho 


OncoftiyrKhus 
kisutch. 


North  Pacific  Basin 
from  U.S.A  (CA 
to  AK)  to  Russia 
to  Japan. 


U.S.A.  (natural  pop- 
ulations in  river 
basins  between 
Cape  Blanco  In 
Curry  County,  OR 
and  Punta  Gorda 
In  Humtx)ldt 
County,  CA). 


618 


NA 


NA 


UMI 


Fpdprai  1?( 
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Dated:  May  30, 1997. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Seivice. 
IFR  Doc.  97-15923  Filed  6-17-97;  8:45  am) 

BILLMG  CODE  4310-66-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  971)515116-7116-01;  I.D. 
013097AJ        ■* 

RIN  0648-AJ94 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984;  Conservation 
and  Management  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Final  regulatory  notice  of 
fishery  management  measures. 

SUMMARY:  At  its  Fifteenth  Meeting  in 
Hobart,  Tasmania,  October  21  to 
November  1, 1996,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
members'  approval,  pertaining  to  fishing 
in  the  CCAMLR  Convention  Area  in 
Antarctic  waters.  These  were  agreed 
upon  in  accordance  with  Article  IX  of 
the  Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources.  The 
measures  restrict  overall  catches  of 
certain  species  of  fish,  list  the  fishing 
seasons,  define  the  reporting 
requirements,  and  specify  measures  that 
must  be  taken  to  minimize  the 
incidental  taking  of  non-target  species. 
The  measures  were  announced  by  the 
Department  of  State  by  a  preliminary 
notice  in  the  Federal  Register  on 
December  18, 1996.  Public  comments 
were  invited,  but  none  were  received. 
NMFS  implements  these  measures  by 
final  regulatory  notice,  consistent  with 
the  framework  process  specified  in  the 
International  Fisheries  Regulations  (50 
CFR  300.111). 

DATES:  Effective  June  18, 1997  through 
June  18, 1998. 


ADDRESSES:  Copies  of  the  CCAMLR 
measures  and  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle,  301-713-2282. 
SUPPLEMENTARY  INFORMATION:  See  50 
CFR  Fart  300,  Subpart  G  -  Antarctic 
Marine  Living  Resources,  and  the 
Department  of  State's  preliminary  notice 
at  61  FR  66723,  December  18,  1996.  The 
measures  for  the  first  time  set  a 
precautionary  catch  Umit  (of  775,000 
tons  in  any  fishing  season)  on  krill 
fishing  (£.  superba)  in  Statistical 
Division  58.4.1.  New  fisheries,  limited 
to  fishers  from  the  member  states  who 
proposed  them  as  exploratory  fisheries, 
were  approved  for  the  1996/97  season: 
for  deep-water  species  other  than  D. 
eleginoides  and  C.  gunnari  in  Statistical 
division  58.5.2  by  Australia;  for  D. 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  58.4.3  by  Austrafia 
and  South  Afiica;  for  D.  eleginoides  and 
D.  mawsoni  in  Statistical  Subarea  48.6 
by  South  Africa;  for  D.  eleginoides  and 
D.  mawsoni  in  Statistical  Subareas  88.1 
and  88.2  by  New  Zealand;  for  D. 
eleginoides  and  D.  mawsoni  in 
Statistical  Subareas  58.6,  58.7  and 
Statistical  Division  58.4.4  by  South 
Africa;  and  for  M.  hyadesi  in  Statistical 
Subarea  48.3  by  Korea  and  the  United 
Kingdom.  The  definition  of  nautical 
twilight  used  in  the  measure  for  the 
minimization  of  the  incidental  mortahty 
of  seabirds  in  the  course  on  longline 
fishing  or  longline  fishing  research  in 
the  Convention  Area  was  footnoted  to 
refer  to  the  "exact  times  of  nautical 
twilight  are  set  forth  in  the  Nautical 
Almanac  tables  for  the  relevant  latitude, 
local  time  and  date.  All  time  whether 
for  ship  operation  or  observer  reporting 
shall  be  references  to  GMT." 
Participation  in  the  Convention  Area 
crab  fishery  is  limited  to  one  vessel  per 
Commission  member.  Applications  for  a 
crab  p)ermit  must  be  received  no  later 
than  ninety  days  prior  to  intended 
harvesting  and  will  be  considered  in 
order  of  application.  The  one  U.S.  crab 
I>ermit  will  be  issued  on  the  basis  of:  (1) 
order  of  receipt  of  applications;  (2) 


criteria  for  harvesting  permits  appearing 
in  50  CFR  300.112;  (3)  willingness  to 
participate  in  CCAMLR  pilot  programs; 
and  (4)  record  of  previous  participation, 
if  any,  in  the  crab  fishery. 

Classification 

NMFS  has  determined  that  this 
regulatory  notice  is  necessary  to 
implement  the  Antarctic  Marine  Living 
Resources  Convention  Act  of  1984  (the 
Act)  and  to  give  effect  to  the 
management  measures  adopted  by 
CCAMLR  and  agreed  to  by  the  United 
States. 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  for  E.O. 
12866.  It  is  exempt  from  5  U.S.C.  553, 
because  it  involves  a  foreign  affairs 
function  of  the  United  States.  Because 
prior  notice  and  opportimity  for  public 
comment  are  not  required  for  this  rule 
by  5  U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  60  et 
seq.,  are  inapplicable. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number. 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  OMB  under  OMB  Control 
Number  648-0194,  which  expires 
August  31,  1997.  The  annual  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  35  hours.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Robin  Tuttle.  NMFS,  and  to  the  Office 
of  Information  and  Regulatory  Affairs 
(See  ADDRESSES). 

Authority:  16  U.S.C.  2431  et  seq. 

Dated:  June  12. 1997. 

David  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-15954  Filed  6-17-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 102, 104, 106,  110 
and  114 

[Notice  1997—10] 

Prohibited  and  Excessive 
Contributions;  "Soft  Money" 

AGENCY:  Federal  Election  Commission. 
ACTION:  Rulemaking  petitions:  Notice  of 
Availability. 

summary:  On  May  20,  1997,  the 
Commission  received  a  Petition  for 
Rulemaking  from  five  Members  of 
Congress  urging  the  Commission  "to 
modify  its  rules  to  help  end  or  at  least 
significantly  lessen  the  influence  of  soft 
money."  On  June  5, 1997,  the 
Commission  received  a  Petition  for 
Rulemaking  from  President  Bill  Clinton 
asking  the  Commission  to  "ban  soft 
money"  and  "adopt  new  rules  requiring 
that  candidates  for  federal  office  and 
national  parties  be  permitted  to  raise 
and  spend  only  "hard  dollars."  These 
petitions  are  available  for  inspection  in 
the  Commission's  Public  Records  Office. 
DATES:  Statements  in  support  of  or  in 
opposition  to  the  petitions  must  be  filed 
on  or  before  July  18,  1997. 
ADDRESSES:  All  comments  should  be 
addressed  to  Susan  E.  Propper, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  N.W.,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow  up. 
Electronic  mail  comments  should  be 
sent  to  softmoney^ec.gov,  and  should 
include  the  full  name,  electronic  mail 
address  and  postal  service  address  of 
the  commenter.  Additional  information 
on  electronic  submission  is  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Paul  Sanford,  Staff 
Attorney,  999  E  Street,  N.W., 
Washington,  DC.  20463,  (202)  219-3690 
or (800) 424-9530. 


SUPPLEMENTARY  INFORMATION:  On  May 
20,  1997,  the  Commission  received  a 
Petition  for  Rulemaking  from  five 
members  of  the  United  States  House  of 
Representatives.  This  petition  urges  the 
Commission  "to  modify  its  rules  to  help 
end  or  at  least  significantly  lessen  the 
influence  of  soft  money."  On  June  5, 
1997,  the  Commission  received  a  second 
Petition  for  Rulemaking  relating  to  soft 
money,  this  one  submitted  by  President 
Bill  Clinton.  President  Clinton's  petition 
asks  the  Commission  to  "ban  soft 
money"  and  "adopt  new  rules  requiring 
that  candidates  for  federal  office  and 
national  parties  be  permitted  to  raise 
and  spend  only  "hard  dollars." 
Generally,  the  term  "soft  money"  refers 
to  funds  that  are  prohibited  under  the 
Federal  Election  Campaign  Act,  2  U.S.C. 
431  et  seq.  ["FECA"),  either  because 
they  come  from  a  prohibited  source,  see 
2  U.S.C.  441b.  441c  and  441e,  or 
because  the  amount  exceeds  the 
contribution  limits  in  2  U.S.C.  441a. 
Conversely,  the  term  "hard  dollars" 
refers  to  funds  that  are  permissible 
under  the  FECA  because  they  come 
from  permissible  sources  and  do  not 
exceed  applicable  contribution  limits. 

Because  both  petitions  relate  to  soft 
money  and  also  seek  similar 
Commission  action,  the  Conmiission  has 
decided  to  address  the  petitions  in  a 
single  proceeding.  The  first  stage  of  that 
proceeding  is  to  announce  the 
availability  of  the  petitions  for  public 
comment. 

Copies  of  the  petitions  are  available 
for  public  inspection  in  the 
Commission's  Public  Records  Office, 
999  E  Street.  N.W.,  Washington,  DC 
20463,  Monday  through  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  p.m. 
Copies  of  the  petitions  can  also  be 
obtained  at  any  time  of  the  day  and 
week  from  the  Commission's  home  page 
at  vknvw.fec.gov,  or  from  the 
Commission's  FlashFAX  service.  To 
obtain  copies  of  the  petitions  from 
FlashFAX,  dial  (202)  501-3413  and 
follow  the  FlashFAX  service 
instructions.  Request  document  #  230  to 
receive  both  petitions. 

All  statements  in  support  of  or  in 
opposition  to  the  petitions  should  be 
addressed  to  Susan  E.  Propper, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Commission's  postal  service 
address:  Federal  Election  Commission, 


999  E  Street,  N.W.,  Washington,  DC 
20463.  Faxed  comments  should  be  sent 
to  (202)  219-3923.  Commenters 
submitting  faxed  comments  should  also 
submit  a  printed  copy  to  the 
Commission's  postal  service  address  to 
ensure  legibility.  Comments  may  also  be 
sent  by  electronic  mail  to 
softmoney@fec.gov.  Commenters 
sending  comments  by  electronic  mail 
should  include  their  full  name, 
electronic  mail  address  and  postal 
service  address  within  the  text  of  their 
comments.  All  comments,  regardless  of 
form,  must  be  submitted  by  July  18, 
1997. 

Consideration  of  the  merits  of  these 
petitions  will  be  deferred  until  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  one  or  both 
petitions  has  merit,  it  may  begin  a 
rulemaking  proceeding.  Any  subsequent 
action  taken  by  the  Commission  will  be 
announced  in  the  Federal  Register. 

Dated:  June  13,  1997. 
John  Warren  McGarry, 

Chairman,  Federal  Election  Commission. 
(PR  Doc.  97-15940  Filed  6-17-97;  8:45  am) 

BIUJNQ  CODE  6715-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-20&-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A30O-600  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(isfPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Industrie  Model  A300-600  series 
airplanes,  that  currently  requires 
inspections  to  detect  cracks  in  the 
center  spar  sealing  angles  adjacent  to 
the  pylon  rear  attachment  and  in  the 
adjacent  butt  strap  and  skin  panel,  and 
corrections  of  discrepancies.  That  AD 
was  prompted  by  reports  of  cracking  in 
the  vertical  web  of  the  center  spar 
sealing  angles  of  the  wing.  This  action 
would  require  that  the  initial 
inspections  be  accomplished  at  reduced 


UMI 
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thresholds.  This  action  also  would  limit 
the  applicability  of  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  crack  formation 
in  the  sealing  angles;  such  cracks  could 
rupture  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  and  resultant  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 

DATES:  Comments  must  be  received  by 
July  28.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
200-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2589;  fax  (425)  227-1149. 

SUPPLEMEKTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considerod  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments   - 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-20O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-200-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  November  17,  1993,  the  FAA 
issued  AD  93-23-07,  amendment  39- 
8741  (58  FR  64H2,  December  6,  1993), 
applicable  to  all  Airbus  Model  A300- 
600  series  airplanes,  to  require 
inspections  to  detect  cracks  in  the 
center  spar  sealing  angles  adjacent  to 
the  pylon  rear  attachment  and  in  the 
adjacent  butt  strap  and  skin  panel,  and 
corrections  of  any  discrepancies.  That 
action  was  prompted  by  reports  of 
cracking  in  the  vertical  web  of  the 
center  spar  sealing  angles  of  the  wing. 
The  requirements  of  that  AD  are 
intended  to  prevent  crack  formation  in 
the  sealing  angles;  such  cracks  could 
rupture  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  and  resultant  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 

Actions  Since  Issuance  of  the  Previous 
AD 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  that 
it  has  received  additional  reports  of 
cracking  in  the  vertical  web  of  the 
center  spar  sealing  angles  of  the  wing. 
The  reports  indicated  that  the  airplanes 
on  which  this  cracking  had  been 
detected  had  accumulated  between 
5,540  and  21,200  landings  and  between 
11,616  and  21,250  flight  hours.  These 
numbers  of  landings  are  less  than  those 
identified  as  the  initial  inspection 
threshold  in  AD  93-23-07. 

Explanation  of  Relevant  Service 
Information 

Subsequent  to  the  findings  of  this  new 
cracking.  Airbus  issued  Service  Bulletin 
A30O-57-6027,  Revision  2,  dated 
September  13,  1994.  The  revised  service 
bulletin  recommends  that  the  initial 
inspection  threshold  be  reduced. 
Revision  2  of  the  service  bulletin  also 
limits  the  effectivity  to  airplanes  having 
certain  manufacturer's  serial  numbers. 
The  DGAC  classified  this  service 


bulletin  as  mandatory  and  issued 
French  airworthiness  directive  91-253- 
128(B)Rl,  dated  March  1,  1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-23-07  to  continue  to 
require  inspections  to  detect  cracks  in 
the  center  spar  sealing  angles  adjacent 
to  the  pylon  rear  attachment  and  in  the 
adjacent  butt  strap  and  skin  panel,  and 
corrections  of  discrepancies.  This 
proposed  AD  would  reduce  the  initial 
inspection  thresholds;  and  limit  the 
applicability  of  the  existing  AD  to 
certain  airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Differences  Between  the  Proposed  Rule 
and  Relevant  Service  Information 

Operators  should  note  that,  unlike  the 
procedures  described  in  Airbus  Service 
Bulletin  A30O-57-6027.  this  proposed 
AD  would  not  permit  further  flight  if 
cracking  of  the  center  spar  sealing 
angles  adjacent  to  Rib  8  is  detected.  The 
FAA  has  determined  that,  due  to  the 
safety  implications  and  consequences 
associated  with  such  cracking,  center 
spar  sealing  angles  that  are  found  to  be 
cracked  must  be  replaced  prior  to 
further  flight. 

Operators  also  should  note  that, 
unlike  particular  provisions  in  the 
service  bulletin  regarding  adjustment  of 
the  compliance  times,  this  proposed  AD 
would  permit  certain  adjustments  of  the 
inspection  compliance  times  only  with 
prior  approval  by  the  FAA.  The  FAA 
has  determined  that,  in  some  cases, 
such  adjustments  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
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Additionally,  such  adjustments  may 
present  difficulties  in  determining  if  the 
applicable  inspections  and 
modifications  have  been  complied  with 
in  the  appropriate  time  frame.  In 
developing  the  appropriate  inspection 
thresholds  and  repetitive  inspection 
intervals  for  the  proposed  rule,  the  FAA 
considered  the  manufacturer's 
recommendation  and  the  average 
utilization  rate  of  the  affected  U.S. 
registered  airplanes.  In  light  of  these 
foctors,  the  FAA  finds  the  compliance 
times  specified  in  the  proposed  AD  to 
be  warranted.  However,  operators  may 
request  approval  of  an  adjustment  to  the 
compliance  time  under  the  provisions  of 
paragraph  (g)  of  this  proposed  AD 
provided  that  such  an  adjustment 
provides  an  acceptable  level  of  safety. 

Cost  Impact 

There  are  approximately  34  Model 
A300-600  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

Tne  requirements  of  this  proposed  AD 
will  not  add  any  new  additional 
economic  burden  on  affected  operators, 
other  than  the  costs  that  are  associated 
with  the  initial  inspection  being 
required  earlier  than  would  have  been 
required  by  AD  93-23-07  (inspection  is 
now  required  within  4,638  total 
landings,  rather  than  12,000  total 
landings,  for  certain  airplanes;  and 
within  5.775  landings,  rather  than 
15,000  total  landings,  for  certain  other 
airplanes).  The  current  costs  associated 
with  AD  93-23-07  are  reiterated  in  their 
entirety  (as  follows)  for  the  convenience 
of  affected  operators. 

The  costs  associated  with  the 
currently  required  inspections  entail  8 
work  hours  per  airplane,  per  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  (This  figure  does  not  include  the 
time  necessary  for  gaining  access  and 
closing  up.)  Based  on  these  figures,  the 
cost  impact  of  this  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $16,320,  or 
$480  per  airplane,  per  inspection. 

The  cost  impact  ngures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

$39.13—    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8741  (58  FR 
64112,  December  6,  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus:  Docket  95-NM-200-AD. 
Supersedes  AD  93-23-07.  Amendment  39- 
8741. 

Applicability:  Model  A300-600  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A300-57-6027,  Revision  2.  dated  September 
13.  1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  tieen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  for  initial  and 
repetitive  insp>ection8  contained  in  paragraph 
(a)  and  (c)  of  AD  93-23-07.  Therefore,  for 
opmrators  who  have  previously  accomplished 
at  least  the  initial  inspection  in  accordance 
with  AD  93-23-07,  paragraphs  (a)  and  (b)  of 
this  AD  require  that  the  next  scheduled 
inspection  be  performed  within  2,625 
landings  after  the  last  inspection  performed 
in  accordance  with  paragraph  (a)  or  (c)  of  AD 
93-23-07,  or  within  500  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

To  prevent  crack  formation  m  the  sealing 
angles,  which  could  rupture  and  lead  to 
subsequent  crack  formation  in  the  bottom 
skin  of  the  wing,  and  resultant  reduced 
structural  integrity  of  the  center  spar  section 
of  the  wing,  accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  93- 
23-07 

(a)  For  those  airplanes  on  which  the 
modification  described  in  Airbus  Repair 
Drawing  R571— 40588  has  not  t)een 
accomplished:  Perform  high  frequency  eddy 
current  (HFEC)  inspections  to  detect  cracks 
in  the  center  spar  sealing  angles  adjacent  to 
Rib  8,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  No.  A300-57-6027,  dated 
October  8, 1991,  or  Revision  2,  dated 
Septemtjer  13, 1994,  at  the  time  specified  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable.  After  the  effective  date  of  this 
AD,  only  Revision  2  of  the  service  bulletin 
shall  be  used. 

(1)  For  airplanes  that  have  accumulated 
less  than  12,000  total  landings  as  of  January 
5.  1994  (the  effective  date  of  AD  93-23-07, 
amendment  39-8741):  Prior  to  the 
accumulation  of  12,000  total  landings  or 
within  2,000  landings  after  )anuary  5, 1994, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  6,000  landings  until 
the  inspections  required  by  paragraph  (c)  of 
this  AD  are  accomplished. 

(2)  For  airplanes  that  have  accumulated 
12,000  total  landings  or  more,  but  less  than 
14,000  total  landings  as  of  )anuary  5,  1994: 
Prior  to  the  accumulation  of  14,000  total 
landings  or  within  2,000  landings  after 
January  5, 1994,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  6,000 
landings  until  the  inspections  required  by 
paragraph  (c)  of  this  AD  are  accomplished. 

(3)  For  airplanes  that  have  accumulated 
14,000  total  landings  or  more  as  of  January 
5, 1994:  Prior  to  the  accumulation  of  500 
landings  after  January  5,  1994;  and  thereafter 
at  intervals  not  to  exceed  6,000  landings  until 
the  inspections  required  by  paragraph  (c)  of 
this  AD  are  accomplished. 

(b)  For  those  airplanes  on  which  the 
modification  sfjecifled  in  Airbus  Repair 
Drawing  R5  7 1-40588  has  been 
accomplished:  Prior  to  the  accumulation  of 
15,000  landings  after  accomplishing  the 
modification,  or  within  500  landings  after 
January  5, 1994,  whichever  occurs  later, 
perform  a  HFEC  inspection  to  detect  cracks 
in  the  center  spar  sealing  angles  adjacent  to 
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Kib  8,  in  sccoruaiii.t;  wiui  rvnuu^  luuuMut^ 
Service  Bulletin  No.  A30O-57-6O27,  dated 
October  B,  1991,  or  Revision  2,  dated 
September  13, 1994.  Thereafter,  repeat  this 
inspection  at  intervals  not  to  exceed  6,000 
landings  until  the  inspection  required  by 
paragraph  (d)  of  this  AD  is  accomplished. 

New  Requirements  of  this  AD 

(c)  For  those  airplanes  on  which  Airbus 
modification  08609H5276  (Airbus  Service 
Bulletin  A300-57-6033),  or  the  modification 
specified  in  Airbus  Repair  Drawing  R571- 
40588  or  R571-40942,  has  not  been 
accomplished:  Perform  HFEC  inspections  to 
detect  cracks  in  the  center  spar  sealing  angles 
adjacent  to  Rib  8,  in  accordance  with  Airbus 
Service  Bulletin  A300-57-6027,  Revision  2, 
dated  September  13, 1994,  at  the  later  of  the 
times  specified  in  paragraph  (a)(1)  and  (a)(2) 
of  this  AD,  as  applicable.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,625  landings.  Accomplishment  of 
these  inspections  terminates  the 
requirements  of  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  HFEC 
inspections  have  not  been  accomplished  in 
accordance  with  AD  93-23-07:  Prior  to  the 
accumulation  of  4,638  total  landings;  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  For  airplanes  on  which  HFEC 
inspections  have  been  accomplished  in 
accordanoe  with  AD  93-23-07:  Within  2,625 
landings  after  accomplishment  of  the  last 
inspection  (lerformed  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this  AD,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(d)  For  those  airplanes  on  which  Airbus 
Modification  08609H5276  (Airbus  Service 
Bulletin  A300-57-6033)  or  the  modification 
specified  in  Airbus  Repair  Drawing  R571- 
40588  or  R571-40942  has  been 
accomplished:  Perform  a  HFEC  ins{>ection  to 
detect  cracks  in  the  center  spar  sealing  angles 
adjacent  to  Rib  8,  in  accordance  with  Airbus 
Service  Bulletin  No.  A300-57-6027,  Revision 
2,  dated  September  13, 1994.  at  the  later  of 
the  tunes  tf)ecified  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD,  as  applicable.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,625  landings.  Accomplishment  of 
this  inspection  terminates  the  requirements 
of  paragraph  (b)  of  this  AD. 

(1)  For  airplanes  on  which  HFEC 
inspections  have  not  been  accomplished  in 
accordance  with  AD  93-23-07:  Prior  to  the 
accumulation  of  5,775  landings  after 
accomplishing  the  modification,  or  within 
500  landings  after  the  effective  date  of  this 
AD. 

(2)  For  airplanes  on  which  HFEC 
inspections  have  been  accomplished  in 
accordance  with  AD  93-23-07:  Within  2,625 
landings  after  accomplishment  of  the  last 
inspection  performed  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this  AD,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

Corrective  Action 

(e)  If  any  crack  is  found  in  the  center  spar 
sealing  angles,  including  cracking  entirely 
through  the  sealing  angle,  during  the 
inspections  required  by  paragraph  (a),  (b),  (c). 


ur  (d)  of  this  AD:  Prior  to  further  flight, 
replace  the  pair  of  sealing  angles  on  the 
affected  wing  and  cold  work  the  attachment 
holes,  in  accordance  with  Airbus  Repair 
Drawing  R571-40589  or  R571-40942;  and 
perform  the  repetitive  insp>ections  required 
by  paragraph  (c)  or  (d)  of  this  AD,  as 
applicable. 

(f)  If  any  sealing  angle  is  found  to  be 
cracked  through  entirely  during  the 
inspections  required  by  paragraph  (a),  (b),  (c), 
or  (d)  of  this  AD:  Prior  to  further  flight, 
perform  additional  inspections  to  detect 
cracks  in  the  adjacent  butt  strap  and  skin 
panel,  in  accordance  with  paragraph  2.B.(5) 
of  Airbus  Service  Bulletin  A300-57-6027, 
Revision  2,  dated  September  13. 1994.  If  any 
crack  is  found  in  the  adjacent  butt  strap  and 
skin  panel,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Repair  Drawing 
R571-40611. 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(2)  Operators  may  request  an  extension  of 
the  compliance  times  of  this  AD  in 
accordance  with  the  adjustment  for  rHnge 
formula  found  in  paragraph  1(d)  of  Airbus 
Service  Bulletin  A300-57-6027,  Revision  2, 
dated  September  13, 1994.  The  average  flight 
time  per  flight  cycle  in  hours  used  in  this 
formula  should  be  for  an  individual  airplane. 
Average  flight  time  for  a  group  of  airplanes 
may  be  used  if  all  airplanes  in  the  group  have 
flight  times  differing  by  no  more  than  10 
percent  If  compliance  times  are  based  ou  the 
average  flight  time  for  a  group  of  airplanes, 
the  individual  airplane  flight  times  of  the 
group  must  be  submitted  to  the  Manager, 
Standardization  Branch,  ANM-113,  for 
review. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )uly  11, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-15887  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Parts  718,  722,  725,  726  and 
727 

RIN  1215-AA99 

Regulations  Implementing  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969,  as  Amended;  Notice  of  Public 
Hearing 

AGENCY:  Employment  standards 
Administration,  Labor. 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

SUMMARY:  This  notice  schedules  a 
second  public  hearing  on  the  proposed 
regulations  implementing  the  Black 
Lung  Benefits  Act  which  the 
Employment  Standards  Administration 
(ESA)  issued  on  January  22,  1997  (62  FR 
3338-3435).  The  first  public  hearing  is 
scheduled  for  June  19,  1997  in 
Charleston,  West  Virginia  (62  FR  27562; 
62  FR  28760). 

The  proposed  regulations  reflect  the 
program's  suggestions  for  change  in  the 
processing  and  adjudication  of 
individual  claims  for  black  limg 
benefits.  The  proposal  also  revises  the 
criteria  governing  the  responsibility  of 
coal  mine  operators  to  secure  the 
payment  of  benefits  to  their  employees 
and  reflects  many  decisions  issued  by 
the  Benefits  Review  Board  and  U.S. 
courts  of  appeals  over  the  past  thirteen 
years.  ESA  proposed  these  regulations 
with  the  goal  of  improving  services, 
streamlining  the  adjudication  process 
and  updating  the  regulations'  content. 
The  purpose  of  the  bearings  is  to  receive 
comments  on  the  proposed  changes. 
DATES:  The  second  hearing  will  be  held 
in  Washington,  D.C.  on  Tuesday,  July 
22,  1997  beginning  at  9:00  a.m.  Persons 
seeking  to  testify  at  the  public  hearing 
based  on  medical,  scientific,  economic 
or  other  technical  evidence  must  file  a 
notice  of  intent  to  app>ear  accompanied 
by  three  copies  of  the  evidence  upon 
which  their  testimony  will  be  based. 
The  notice  and  evidence  must  be 
received  by  Tuesday,  July  8,  1997.  Any 
other  party  desiring  to  participate  must 
file  a  notice  of  intent  to  appear  by 
Tuesday,  July  15,  1997.  Any  party  who 
has  not  filed  a  notice  of  intent  to  appear 
may  be  allowed  to  testify,  at  the 
discretion  of  the  Administrative  Law 
Judge,  as  time  permits  at  the  end  of  the 
hearing. 

ADDRESSES:  The  second  hearing  will  be 
held  in  the  auditorium  of  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  3rd  Street  and  Constitution 
Avenue,  N.W..  Washington,  DC.  20210. 
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Notices  of  intent  to  appear  and 
accompanying  evidence,  if  any,  must  be 
sent  to  James  L.  DeMarce,  Director, 
Division  of  Coal  Mine  Workers' 
Compensation,  Room  C-3520,  Frances 
Perkins  Building,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210; 
FAX  Number  202-219-8568. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  DeMarce,  Director,  Division  of 
Coal  Mine  Workers'  Compensation, 
(202)  219-6692. 

8UPP1.EMENTARY  INFORMATION: 

Filing  of  Notices  of  Intent  To  Appear 
and  Evidence  Before  the  Hearing 

The  notice  of  intent  to  appear  must 
contain  the  following  information: 

1.  The  name,  address,  organization, 
and  telephone  number  of  each  person  to 
appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  the 
proposed  regulations; 

5.  Whether  the  party  intends  to  testify 
based  on  medical,  scientific,  economic 
or  technical  evidence.  If  so,  three  copies 
of  that  evidence  must  be  attached  to  the 
notice  of  intent  to  appear. 

ESA  will  review  each  notice  of  intent 
to  appear  in  light  of  the  amount  of  time 
requested.  In  those  instances  when  the 
requested  amount  of  time  exceeds  20 
minutes,  ESA  will  determine,  in  its  sole 
discretion,  whether  the  amount  of  time 
requested  is  supported  by  the 
accompanying  dociunentation.  If  not, 
the  participant  will  be  notified  of  that 
fact  prior  to  the  hearing. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  will  commence  at  9:00 
a.m.  on  July  22,  1997.  At  that  time,  the 
presiding  officer,  an  Administrative  Law 
Judge,  will  resolve  any  procedural 
matters  relating  to  the  hearing  which  are 
delegated  to  his  discretion  in  this 
notice.  It  is  ESA's  intent  to  provide 
interested  members  of  the  public  with 
an  opportimity  to  make  effective  oral 
presentations  and  to  insure  that  these 
presentations  proceed  expeditiously, 
without  procedural  restraints  which 
might  impede  or  protract  the 
rulemaking  process.  The  hearing  is 
primarily  for  the  purpose  of  information 
gathering  and  therefore  will  be  an 
informal  administrative  proceeding 
rather  than  an  adjudicative  one.  The 
formal  rules  of  evidence  will  not  apply. 
The  hearing  is  also  intended  to  facilitate 
the  development  of  a  clear,  accurate  and 
complete  record.  Thus,  questions  of 
relevance,  procedure  and  participation 


generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  order  of  appearance  of  persons 
who  have  filed  notices  of  intent  to 
appear  will  be  determined  by  ESA.  Only 
the  Department  may  ask  questions  of 
witnesses.  The  presiding  officer  will 
make  no  decision  or  recommendation 
on  the  merits  of  ESA's  proposal,  but 
rather  will  be  responsible  for  ensuring 
that  the  hearing  proceeds  at  a  reasonable 
pace  and  in  an  orderly  manner.  The 
presiding  officer,  therefore.  v«nll  have  all 
the  powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  hearing, 
including  the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to 
pertinent  and  relevant  matters;  and 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means. 

Individuals  with  disabilities,  who 
need  special  accommodations,  should 
contact  James  L.  DeMarce  by  Tuesday, 
July  8  at  the  address  indicated  in  this 
notice. 

Contents  of  the  Rulemaking  Record 

This  rulemaking  record  will  remain 
open  through  August  21, 1997  (62  FR 
27000).  A  verbatim  transcript  of  the 
hearing  will  be  prepared  and  made  a 
part  of  the  record.  It  will  be  available  for 
public  inspection  at  the  Office  of  the 
Solicitor,  Division  of  Black  Lung 
Benefits.  200  Constitution  Avenue.  NW., 
Suite  N-2605,  Washington,  DC  20210. 
Members  of  the  public  may  also  arrange 
with  the  court  reporter  to  purchase  their 
own  copies.  All  notices  of  intent  to 
appear  at  the  hearing  and  accompanying 
evidence,  if  any,  will  also  be  made  a 
part  of  the  record  and  will  be  available 
for  public  inspection  at  the  above 
address.  ESA  will  also  accept  additional 
written  comments  and  other  appropriate 
data  from  any  interested  party, 
including  those  not  presenting  oral 
testimony,  until  expiration  of  the 
comment  period. 

Signed  at  Washington,  DC.  this  12th  day  of 
June.  1997. 

G«iM  Karp, 

Deputy  Assistant  Secretary  for  Employment 

Standards. 

(FR  Doc.  97-15942  Filed  &-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  868,  884,  and  890 
[Docket  No.  94N-0418] 

Retaining  Certain  Preamendment 
Class  III  Devices  in  Class  III 

AGENCY:  Food  and  IDrug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
retain  the  following  preamendment 
class  III  devices  in  class  QI:  Lung  water 
monitor,  powered  vaginal  muscle 
stimulator  for  therapeutic  use.  and  stair- 
climbing  wheelchair.  Manufacturers  of 
these  referenced  preamendment  class  III 
devices  were  requested,  by  an  order 
published  in  the  Federal  Register,  to 
submit  a  siunmary  of.  and  a  citation  to, 
all  information  known  or  otherwise 
available  to  them  respecting  their 
devices,  including  adverse  safety  or 
effectiveness  information  concerning 
the  devices  that  had  not  been  submitted 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  FDA  believes 
that  these  devices  should  remain  in 
class  m  because  insufficient  information 
exists  to  determine  that  special  controls 
would  provide  reasonable  assurance  of 
their  safety  and  effectiveness,  and/or 
these  devices  present  a  potential 
unreasonable  risk  of  illness  or  injury. 
DATES:  Submit  written  comments  by 
September  16, 1997.  FDA  proposes  that 
any  final  rule  that  may  issue  based  on 
this  proposal  become  effective  30  days 
after  the  date  of  publication  of  the  hnal 
rule. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklavra  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  MFORMATION  CONTACT:  Lisa 
A.  Rooney,  Center  for  Devices  and 
Radiological  Health  (HFZ-403),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-1190. 

SUPPt.EMENTARY  INFORMATION: 

L  Background 

The  act  (21  U.S.C.  321  et  seq.).  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295]  and  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Pub.  L.  101-629),  established  a 
comprehensive  system  for  the  regidation 
of  medical  devices  intended  for  human 
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use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  classes  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  classes  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  in 
(premarket  approval).  Generally,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
and  devices  marketed  on  or  after  that 
date  that  are  substantially  equivalent  to 
such  devices,  have  been  classified  by 
FDA.  This  proposed  rule  refers  to  both 
the  devices  that  were  in  conmiercial 
distribution  before  May  28,  1976,  and 
the  substantially  equivalent  devices  that 
were  in  commercial  distribution  on  or 
after  that  date,  as  "preamendment 
devices." 

The  SMDA  added  new  section  515(i) 
(21  U.S.C.  360e(i))  to  the  act.  This 
section  requires  FDA  to  order 
manufactiu^rs  of  preamendment  class 
in  devices,  for  which  no  final  regulation 
has  been  issued  requiring  the 
submission  of  premarket  approval 
applications  (PMA's),  to  submit  to  the 
agency  a  summary  of,  and  a  citation  to, 
any  information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  and 
effectiveness  information  that  has  not 
been  submitted  under  section  519  of  the 
act  (21  U.S.C.  360i)  (hereinafter  referred 
to  as  "515(i)  orders)."  Section  519  of  the 
act  requires  manufacturers,  importers, 
and  distributors  to  maintain  records  and 
to  report  information  that  reasonably 
suggests  that  one  of  its  marketed  devices 
may  have  caused  or  contributed  to  a 
death  or  serious  injury,  or  that  a 
malfunction  of  the  device  is  likely  to 
cause  death  or  serious  injxiry  on 
recurrence.  Section  515(i)(2)  of  the  act 
directs  FDA  to  publish  proposed  and 
final  regulations  when  devices,  subject 
to  515(i)  orders,  are  to  remain  in  class 
in  or  be  reclassified  into  class  I  or  class 
n.  Section  515(i){3)  of  the  act  directs 
FDA  to  establish  a  schedule  for  the 
issuance  of  rules  requiring  the 
submission  of  PMA's  for  devices 
remaining  in  class  III. 

Accordingly,  in  the  Federal  Register 
of  August  14,  1995  (60  PR  41984),  FDA 
issued  an  order  under  section  515(i)  of 
the  act  requiring  manufacturers  of  27 
preamendment  class  III  devices  to 
sub^oit  to  FDA  a  summary  of,  and 
citation  to.  all  information  known  or 
otherwise  available  to  them  respecting 
such  devices,  including  adverse  safety 
or  effectiveness  information  concerning 
the  devices  that  had  not  been  submitted 
under  section  519  of  the  act.  FDA 
requested  this  information  in  order  to 


determine,  for  each  device,  whether  the 
classification  of  the  device  should  be 
revised,  or  whether  a  regulation 
requiring  the  submission  of  PMA's  for 
the  device  should  be  issued. 

Based  on  the  lack  of  safety  and 
effectiveness  information  submitted  in 
response  to  the  section  515(i)  order, 
FDA  proposes  that  the  devices 
discussed  in  sections  I.A.,  B.,  and  C  of 
this  document  remain  in  class  III 
because,  for  each  of  these  devices:  (1) 
Insufficient  information  exists  to 
determine  that  general  controls  alone,  or 
that  general  controls  together  with 
special  controls,  would  provide 
reasonable  assurance  of  the  device's 
safety  and  effectiveness,  and/or  (2)  these 
devices  present  a  potential  unreasonable 
risk  of  illness  or  injury. 

A.  Lung  Water  Monitor  (21  CFR 
868.2450) 

In  the  Federal  Register  of  November 
2,  1979  (44  FR  63292  at  63341),  FDA 
proposed  to  classify  the  lung  water 
monitor  into  class  HI,  in  accordance 
with  the  recommendation  of  the 
Anesthesiology  E>evice  Classification 
Panel  (the  Panel).  The  limg  water 
monitor  is  intended  to  monitor  the  trend 
of  fluid  volume  changes  in  a  patient's 
lung  by  measuring  changes  in  thoracic 
electrical  impedance  by  means  of 
electrodes  placed  on  the  patient's  chest. 
The  Panel  recommended  classifying  this 
device  into  class  III  because  the  Panel 
believed  that  the  limg  water  monitor 
presented  a  potential  unreasonable  risk 
of  illness  or  injury.  The  Panel  also 
believed  that  insufficient  information 
existed  to  determine  whether 
performance  standards  would  be 
adequate  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  In  accordance  with  the 
Panel's  recommendation,  FDA  issued  a 
final  rule  in  the  Federal  Register  of  July 
16,  1982  (47  FR  31130  at  31142) 
classifying  the  lung  water  monitor  into 
class  III. 

The  safety  risks  associated  with  the 
lung  water  monitor  using  a  double 
indicator  dilution  technique  include:  (1) 
Typical  risks  associated  with  the 
placement  of  a  catheter,  such  as 
thrombosis  and  hematomas;  (2) 
electrical  shock;  (3)  misdiagnosis  if  the 
device  is  not  calibrated  or  does  not 
accurately  measure  changes  in  lung 
fluid  volume;  and  (4)  inappropriate 
therapy.  The  safety  risks  associated  with 
the  lung  water  monitor  using  thoracic 
impedance  include:  (1)  Electrical  shock; 
(2)  misdiagnosis;  and  (3)  inappropriate 
therapy. 

The  Panel's  original  concerns 
regarding  the  clinical  effectiveness  of 
the  technology  have  not  been  resolved. 


The  literature  that  has  been  published 
has  not  produced  clear  results  regarding 
the  effectiveness  of  this  device;  it  does 
suggest,  however,  that  this  device  may 
have  some  potential  use  in  certain 
specific  diseases.  Unfortunately,  this 
information  is  based  on  the  results  of  a 
lung  water  computer  device  that  is  no 
longer  marketed.  Alternative 
technology,  such  as  pulmonary  artery 
catheterization,  chest  x-ray,  and 
echocardiography  are  now  in  common 
use  for  evaluation  of  congestive  heart 
failure  or  pulmonary  edema.  Because 
insufficient  information,  i.e.  lack  of 
information  regarding  the  technology, 
particularly  the  effectiveness  of  the 
technology,  exists  to  determine  either 
that  general  controls  alone,  or  that 
general  controls  together  with  special 
controls  would  provide  reasonable 
assurance  of  the  device's  safety  and 
effectiveness,  FDA  proposes  that  the 
device  remain  in  class  m. 

Furthermore,  FDA  concludes  that  this 
device  continues  to  present  the  same 
potential  unreasonable  risk  of  illness  or 
injury  that  was  first  identified  by  the 
original  classification  panel  because  the 
agency  has  not  received  any  additional 
information  regarding  the  safety  and 
effectiveness  of  this  device.  FDA, 
therefore,  proposes  that  this  device 
remain  in  class  III. 

B.  Powered  Vaginal  Muscle  Stimulator 
for  Therapeutic  Use  (21  CFR  684.5940) 

In  the  Federal  Register  of  April  3. 
1979  (44  FR  19894  at  19969),  FDA 
proposed  to  classify  into  class  m,  in 
accordance  with  the  recommendation  of 
the  Obstetrical  and  Gynecological 
E)evice  Classification  Panel  (the  Ob/Gyn 
Panel),  the  powered  vaginal  muscle 
stimulator  for  therapeutic  use  intended 
to  increase  muscle  tone  and  strength  in 
the  treatment  of  sexual  dysfunction.  The 
Ob/Gyn  Panel  recommended  classifying 
this  device  into  class  lU  because  the  Ob/ 
Gyn  Panel  believed  that  the  satisfactory 
performance  of  the  device  had  not  been 
demonstrated.  The  Ob/Gyn  Panel  also 
questioned  the  usefulness  of  this  device 
when  used  in  the  treatment  of  sexual 
dysfunction.  In  feet,  only  one  citation  in 
the  clinical  literature  was  referenced  in 
FDA's  proposed  rule  classifying  the 
device  and  that  one  reference  indicated 
that  vaginal  muscle  stimulation  in  the 
treatment  of  sexual  dysfunction  had 
fallen  into  disuse.  In  accordance  with 
the  Ob/Gyn  Panel's  recommendation, 
FDA  issued  a  final  rule  in  the  Federal 
Register  of  February  26,  1980  (45  FR 
12684)  classifying  the  powered  vaginal 
muscle  stimulator  for  therapeutic  use 
into  class  III. 

I'he  safety  risks  associated  with  the 
powered  vaginal  muscle  stimulator  for 
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therapeutic  use  intended  to  increase 
muscle  tone  and  strength  in  the 
treatment  of  sexual  dysfunction  include: 
(1)  Electrical  shock;  (2)  burns;  (3) 
irritation,  trauma,  hemorrhage,  and 
perforation;  and  (4)  adverse  tissue 
reaction. 

FDA  is  unaware  of  any  manufacturers 
who  currently  market  powered  vaginal 
muscle  stimulators  for  treatment  of 
sexual  dysfunction.  Only  one 
manufacturer  of  this  device  was  ever 
registered.  That  one  manufacturer, 
however,  is  no  longer  registered. 
Moreover,  no  manufacturers  responded 
to  the  515(i)  order  requesting  the 
submission  of  information  and 
announcing  FDA's  intention  to  keep  this 
device  in  class  ID. 

In  the  absence  of  information  from 
manufacturers,  FDA  conducted  a 
thorough  search  of  the  medical 
literature,  including  clinical  texts,  on 
the  treatment  of  sexual  dysfunction 
using  powered  vaginal  muscle 
stimulation.  No  references  were 
identified  by  this  search.  In  addition, 
review  of  the  available  information  on 
this  device  shows  that  there  is  no 
evidence  in  the  literature  demonstrating 
the  effectiveness  of  this  device  for  the 
treatment  of  sexual  dysfunction.  As  a 
result,  FDA  proposes  that  the  powered 
vaginal  muscle  stimulator  intended  for 
the  treatment  of  sexual  dysfunction 
remain  in  class  III  because  insufficient 
information  exists  to  determine  either 
that  general  controls  alone  or  that 
general  controls  together  with  special 
controls  would  provide  reasonable 
assurance  of  the  device's  safety  and 
effectiveness. 

Moreover,  because  FDA  has  not 
received  any  additional  information 
regarding  the  safety  and  effectiveness  of 
this  device  in  response  to  the  515(i) 
order,  FDA  concludes  that  this  device 
continues  to  present  the  same  potential 
unreasonable  risks  of  illness  or  injury 
that  were  first  identified  by  the  original 
classification  panel.  FDA,  therefore, 
proposes  that  this  device  remain  in  class 

m. 

C.  Stair-aimbing  Wheelchair  (21  CFR 
890.3890) 

In  the  Federal  Register  of  August  28, 
1979  (44  FR  50497).  FDA  proposed  to 
classify  into  class  III,  in  accordance  with 
the  recommendation  of  the  Physical 
Medicine  Device  Classification  Panel 
(the  Physical  Medicine  Panel),  the  stair- 
climbing  wheelchair  intended  for 
medical  purposes  to  provide  mobility  to 
persons  restricted  to  a  sitting  position. 
The  device  is  intended  to  climb  stairs  by 
means  of  two  endless  belt  tracks  that  are 
lowered  from  under  the  chair  and 
adjusted  to  the  angle  of  the  stairs.  The 


Physical  Medicine  Panel  recommended 
classifying  this  device  into  class  III 
because  it  believed  that  satisfactory 
performance  of  the  device  had  not  been 
demonstrated,  and,  therefore,  it  is  not 
possible  to  establish  an  adequate 
performance  standard  for  the  device. 
The  Physical  Medicine  Panel  also  noted 
that  the  device  was  experimental,  and 
data  to  support  its  safe  and  effective  use 
were  not  available.  Subsequently,  in  the 
Federal  Register  of  November  23,  1983 
(48  FR  53032  at  53047),  FDA  issued  a 
final  rule  classifying  into  class  III  the 
stair-climbing  wheelchair,  in 
accordance  with  the  recommendation  of 
the  Physical  Medicine  Panel. 

The  safety  risks  associated  with  the 
stair-climbing  wheelchair  include 
bodily  injury.  If  the  device  fails  the 
disabled  patient  could  fall  and  be 
seriously  or  fatally  injured. 

To  date,  the  agency  has  not  received 
any  information  in  response  to  the 
515(i)  order.  Because  the  agency  has  not 
received  any  additional  information 
regarding  the  safety  and  effectiveness  of 
this  device,  FDA  concludes  that  the 
satisfactory  performance  of  the  device 
still  remains  to  be  demonstrated.  It  is 
still  not  possible  to  establish  adequate 
special  controls  for  the  device. 
Therefore,  FDA  proposes  that  the  stair- 
climbing  wheelchair  remain  in  class  III. 

Furthermore,  FDA  concludes  that  this 
device  continues  to  present  the  same 
potential  unreasonable  risks  of  illness  or 
injury  that  were  first  identified  by  the 
original  classification  panel  because  the 
agency  has  not  received  any  additional 
information  regarding  the  safety  and 
effectiveness  of  this  device.  Insufficient 
information  exists  to  determine  either 
that  general  controls  alone  or  that 
general  controls  together  with  special 
controls  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  this  device.  FDA,  therefore,  proposes 
that  this  device  remain  in  class  m. 

n.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aK8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 


approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  proposal  simply 
retains  class  ID  devices  in  class  m,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act^o  further  analysis  is 
required. 

IV.  Congressional  Review 

This  rule  is  not  a  major  rule  under  the 
congressional  review  provisions  of 
Subtitle  E  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121). 

V.  Comments 

Interested  persons  may,  on  or  before 
September  16, 1997  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857,  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  proposed  rule  is  issued  under 
sections  513,  515(i),  and  701(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360c,  360e(i),  and  701(a))  and 
under  authority  of  the  Commissioner  of 
Food  and  Drugs. 

Dated:  June  4, 1997. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 

Health. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  777 

[Docket  No.  FHWA-97-2514] 

RIN2125-AD78 

Mitigation  of  Impacts  to  Wetlands 

agency:  Federal  Highway 
AdminiBtration  (FHWA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM);  request 
for  comments. 

SUMKURY:  The  FHWA  is  supplementing 
its  June  17,  1996,  notice  of  proposed 
rulemaking  (NPRM)  entitled, 
"Mitigation  of  Impacts  to  Wetlands." 
This  SNPRM  would  clarify  the  scope  of 
the  FHWA's  wetlands  regulations  by 
specifying  that  they  apply  to  all  projects 
funded  pursuant  to  the  provisions  of 
title  23,  United  States  Code  (Title  23). 
This  rulemaking  would  also  make  a 
technical  amendment  to  the  text  of  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  August  18, 1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  die  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  SevenUi  Street,  SW., 
Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  persons  or 
organizations  who  desire  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Garrett,  Office  of  Environment  and 
Planning,  HEP^2,  (202)  366-9173.  or 
Mr.  Brett  Gainer,  Office  of  the  Chief 
Counsel,  HCC-31,  (202)  366-1372, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  DC. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  oxcept  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  In  an 
NPRM  published  on  June  17.  1996  (61 
FR  30553).  die  FHWA  proposed  to 
amend  23  CFR  part  m,  "Mitigation  of 
Impacts  to  Privately-owned  Wetlands," 
in  order  to  update  the  current,  out- 
moded regulations  in  light  of  changes 
brought  about  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  The  ISTEA  significandy 
altered  the  range  and  timing  of 
alternatives  eligible  for  Federal-aid 
participation  for  mitigation  of  wedand 


impacts  due  to  Federal -aid  highway 
projects.  Accordingly,  the  June  17. 1996. 
NPRM  would  revise  the  current 
regulations  to  conform  to  the  ISTEA's 
requirements,  thereby  providing  more 
flexibility  to  State  highway  agencies  in 
determining  eligibility  of  mitigation 
alternatives  for  Federal  participation. 
This  proposal  would  also  broaden  the 
scope  of  the  ciurent  regulation  to 
encompass  all  wetiands  mitigation 
projects  eligible  for  Federal 
participation,  not  just  those  involving 
privately  owned  wedands. 

In  the  months  since  the  NPRM  was 
published,  however,  the  FHWA  has 
determined  that  certain  language  in  the 
proposed  regulation,  carried  over  from 
the  original  rulemaking  published  in 
1980.  could  be  interpreted  in  an 
uimecessarily  restrictive  manner.  Part 
771,  as  now  written,  states  that  it 
applies  to  "the  evaluation  and 
mitigation  of  adverse  environmental 
impacts  to  privately  owned  wetiands 
caused  by  new  construction  of  Federal- 
aid  highway  projects."  23  CFR  777.1. 
The  NPRM  would  retain  this  language, 
with  the  exception  of  the  words 
"privately  owned."  The  FHWA  believes 
this  provision  is  unnecessarily 
restrictive,  because  imder  current  law 
Federal-aid  funds  may  be  used  to 
improve  or  restore  wetiands  affected  by 
past  Federal-aid  highway  projects,  even 
when  no  current  Federal-aid  project  is 
taking  place  in  the  vicinity. 

Four  provisions  of  Tide  23  sanction 
such  "historic  wedands"  restoration 
projects.  First,  both  the  National 
Highway  System  and  Surface 
Transportation  Programs,  created  by 
ISTEA.  allow  states  to  use  Federal-aid 
funds  for  wedands  mitigation  activities. 
23  U.S.C.  103(i)(13)  and  133(b)(ll). 
These  provisions  are  identically 
worded,  and  allow  the  expenditvire  of 
Federal-aid  highway  funds  towards 
efforts  to  conserve,  restore,  enhance, 
and  create  wedands.  Both  provisions 
state  that  "[clontributions  to  such 
mitigation  efforts  may  take  place 
concurrent  with  or  in  advance  of  project 
construction."  The  FHWA  believes  this 
phrase  may  be  fairly  interpreted  as 
permissive,  rather  than  restrictive  and. 
therefore,  States  are  permitted  by  these 
two  provisions  to  use  Federal-aid  funds 
for  the  stated  purposes  concurrent  with 
or  in  advance  of  project  construction. 
Nothing  in  the  language  of  sections 
103(i)(13)  or  133(e)(ll)  forbids  states 
from  doing  so  after  a  project  has  been 
completed.  No  specific  prohibition 
having  been  written  into  these 
provisions,  the  FHWA  does  not  believe 
one  should  be  implied. 

Two  other  provisions  of  Tide  23. 
when  read  together,  also  provide  a  basis 


for  funding  so-called  historic  wedands 
restoration  projects.  The  first  is  section 
133(b)(1).  which  permits  Surface 
Transportation  Program  (STP)  funds  to 
be  spent  for  "mitigation  of  damage  to 
wildlife,  habitat,  and  ecosystems  caused 
by  a  transportation  project  funded  under 
this  Tide."  Under  section  101  of  Tide 
23.  the  term  "project"  means  "an 
imdertaking  to  construct  a  particular 
portion  of  a  highway,  or  if  the  context 
so  implies,  the  particular  portion  of  a 
highway  so  constructed."  This 
definition  is  broad  enough  to  encompass 
not  just  new  or  even  recent  projects,  but 
any  highway  that  has  been  constructed 
using  Tide  23  funds. 

A  final  category  of  funding  for  which 
historic  wetlands  projects  may  be 
eligible  is  that  available  under  the  STP 
for  transportation  enhancement 
activities  (TEAs).  23  U.S.C.  133(e)(8). 
The  definition  of  TEAs  (23  U.S.C.  101) 
does  limit  them  to  those  related  to 
particular  "projects"  (as  defined  in 
sectionlOl),  but  does  not  specify  any 
particular  time  frame  in  which  they 
must  take  place.  Historic  wedands 
projects  could  qualify  for  STP  funds  if 
legitimately  tied  to  one  of  the  categories 
of  TEAs  set  forth  in  the  definition,  such 
as  scenic  beautification  or  mitigation  of 
water  pollution  due  to  highway  runoff. 

With  all  this  in  mind,  tLe  FHWA  has 
decided  to  issue  this  SNPRM,  which 
would  further  amend  Part  777  by 
revising  §  777.1  to  read:  "To  provide 
policy  and  procedures  for  evaluation 
.  and  mitigation  of  adverse  environmental 
impacts  to  wedands  resulting  from 
projects  funded  pursuant  to  the 
provisions  of  tide  23,  United  States 
Code."  The  FHWA  invites  comments  on 
this  new  proposal. 

This  SNPRM  also  makes  a  technical 
amendment  to  the  text  of  the  June  17, 
1996,  NPRM.  Aldiough  die  NPRM 
would  expand  the  application  of  part 
777  to  the  mitigation  of  environmental 
impacts  to  both  private  and  publicly 
owned  wedands.  the  regulatory  text  of 
the  NPRM  inadvertendy  retained  the 
heading,  "Mitigation  of  Impacts  to 
Privately  Owned  Wedands."  This 
SNPRM  would  correct  that  oversight  by 
removing  the  words  "Privately  Owned" 
from  the  heading. 

Rulemaking  Analjrses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
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close  of  the  comment  p)eriod.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  Ble  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  considered  the  impact 
of  this  document  and  has  detennined 
that  it  is  neither  a  significant 
rulemaking  action  within  the  meaning 
of  Executive  Order  12866  nor  a 
significant  rulemaking  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  would  supplement  an 
NFRM  proposing  to  amend  FHWA 
regulations  regarding  mitigation  of 
impacts  to  privately  owned  wetlands. 
These  regulations  have  become  outdated 
because  of  provisions  in  sections  1006 
and  1007  of  the  ISTEA.  which  authorize 
greater  flexibility  for  Federal 
participation  in  mitigating  impacts  to 
wetlands.  These  amendments  have  been 
codified  at  23  U.S.C.  103  and  133. 

This  SNPRM  would  not  cause  any 
significant  changes  to  the  amount  of 
funding  available  to  the  States  under  the 
STP  or  NHS  programs  or  add  to  the 
process  by  which  States  receive 
funding.  The  provisions  of  this 
proposed  rulemaking  would  not  require 
the  additional  expenditure  of  Federal- 
aid  or  State  highway  funds.  Instead,  this 
SNPRM  would  merely  clarify  the  scope 
of  the  FHWA's  wetlands  regulations  by 
specifying  that  they  apply  to  all  projects 
funded  pursuant  to  title  23,  United 
States  Code  (Title  23).  Thus,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  would  be  minimal.  In 
addition,  it  would  not  create  a  serious 
inconsistency  with  any  other  agency's 
action  or  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs;  nor  will 
amendment  of  this  regulation  raise  any 
novel  legal  or  policy  issues.  Therefore, 
a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatoiy 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
SNPRM  on  small  entities  and  has 
determined  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Supplementing  the  FHWA's  June  17, 
1996,  NPRM  inthis  manner  would  not 
afi^ect  the  amount  of  funding  available  to 
the  States  through  the  STP  or  NHS 


programs,  or  the  procedures  used  to 
select  the  States  eligible  to  receive  these 
funds.  Furthermore,  States  are  not 
included  in  the  definition  of  "small 
entity"  set  forth  in  5  U.S.C.  601.  For 
these  reasons,  and  for  those  set  forth  in 
the  analysis  of  E.G.  12866,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12812  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
This  SNPRM  would  not  preempt  any 
State  law  or  State  regulation.  No 
additional  costs  or  burdens  would  be 
imposed  on  the  States  as  a  result  of  this 
action,  and  the  States'  ability  to 
discharge  traditional  State  governmental 
functions  would  not  be  affected  by  this 
ndemaking. 

Executive  Order  12372 

Catalog  of  Domestic  Assistance 
Program  Number  20.205,  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  create  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
rulemaking  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321^347). 
This  SNPRM  would  not.  in  and  of  itself, 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Instead,  it  would 
clarify  the  scope  of  the  June  17,  1996, 
NPRM,  which  is  intended  to  increase 
the  flexibility  available  to  States  when 
deciding  how  to  mitigate  impacts  to 
wetlands  resulting  from  projects  funded 
pursuant  to  the  provisions  of  title  23, 
United  States  Code.  Such  impacts  and 
appropriate  mitigation  measures  would 
be  evaluated  pursuant  to  NEPA  on  a 
project-by-project  basis  by  the  States 
and  the  FHWA.  Accordingly, 
promulgation  of  this  SNPRM  would  not 
require  the  preparation  of  an 
environmental  impact  statement. 


Regulatory  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  777 

Flood  plains.  Grant  programs — 
transportation,  Highways  and  roads, 
Wetiands. 

issued  on:  )une  9, 1997. 

Jane  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  part  777  of 
tide  23,  Code  of  Federal  Regulations,  as 
follows: 

PART  777— lyilTIQATION  OF  IMPACTS 
TO  WETLANDS 

1.  The  authority  citation  for  part  777 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.;  49  U.S.C 
303;  23  U.S.C.  101(a).  103, 109(h).  133(b)(1), 
133(b)(ll).  133(d)(2).  138.  315;  E.O.  11990; 
DOT  Order  5660.1  A;  49  CFR  1.48(b). 

2.  The  heading  of  part  777  is  revised 
to  read  as  set  forth  above 

3.  Section  777.1  is  revised  to  read  as 
follows: 

§777.1    Purpoee. 

To  provide  policy  and  procedures  for 
the  evaluation  and  mitigation  of  adverse 
environmental  impacts  to  wetiands 
resulting  frt>m  projects  funded  pursuant 
to  the  provisions  of  titie  23,  United 
States  Code. 

(PR  Doc.  97-15929  Filed  6-17-97;  8:45  am] 
BHJUNG  COOE  4»10~22-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7214] 

Proposed  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
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communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  conuniuiity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  conmiunity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respecdve  addresses 
are  listed  in  the  following  table. 
FOR  FURTMER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 


minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  finm  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Stlie 


Arizona  ... 


City/lown/county 


Yavapai  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Big  Chino  Wash 


Ctiirto  Valley  Stream 


Chino  Valley  Stream  (with 


Santa  Cruz  Wash 


Location 


Just  upstream  of  the  Sullivan  Lake  Spill- 
way. 


Approximately  600  feet  upstream  of  U.S. 

Route  89. 
Approximately  3,650  feet  downstream  of 

U.S.  Route  89. 
Approximately   7,550   feet   upstream   of 

U.S.  Route  89. 
Approximately  7,700  feet  downstream  of 

U.S.  Route  89. 
Approximately   50   feet   downstream   of 

U.S.  Route  89. 
Approximately  4,200  feet  downstream  of 

Old  U.S.  Route  89. 
Approximately  20.850  feet  upstream  of 

Old  U.S.  Route  89. 

Maps  ana  available  for  inspection  at  the  Yavapai  County  Flood  Control  District.  255  East  Gurley  Street,  Prescott.  Anzona. 

Send  comments  to  The  Honorable  Cartton  Camp,  Chairperson,  Yavapai  County  Board  of  Supervisors,  1015  Fair  Street,  Room  310,  Prescott, 
Arizona  86301. 


•Depth  in  feet  atx}ve 

ground.  "Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


None 


•4,356 


None 

•4.364 

None 

•4,406 

None 

•4.494 

None 

•4.378 

None 

•4,434 

None 

•4.362 

None 

•4.489 

Artonsas 


Calhoun  County 
(Unincorporated 
Areas). 


Two  Bayou  Main  Canal  .... 


Approximately  300  feet  downstream  of 
State  Highway  4. 


None 


•113 
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State 

CityAown/county 

Source  of  flooding 

Location 

*Depth  in  feet  above 

ground.  "Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

- 

Two  Bayou  Old  Channel  .. 
Dogwood  Creek 

Dogwood  Creek  Tributary 

Just  downstream  of  a  railroad  spur  lo- 
cated approximately  2.000  feet  up- 
stream of  confluence  of  Dogwood 
Creek. 

Just  downstream  of  State  Highway  274  .. 

Approximately  200  feet  upstream  of  di- 
vergence from  Two  Bayou  Old  Chan- 
nel. 

Approximately  900  feet  downstream  of 
State  Highway  203  and  East  Camden 
and  Highland  Railroad. 

Approximately  17,540  feet  upstream  of 
East  Camden  and  Highland  Railroad. 

Approximately  300  feet  downstream  of 
State  Highway  274. 

At  County  Road  

None 

ftone 
l^one 

None 

None 

Itone 

None 
None 

None 
None 
None 
None 
None 
None 

•123 

•127 
•135 

•155 

•185 
•120 
•128 

- — '■ 

Approximately  1,000  feet  downstream  of 
divergence  from  Two  Bayou  Main 
Canal. 

Approximately  200  feet  upstream  of  con- 
fluence with  Two  Bayou  Main  Canal. 

Approximately  200  feet  upstream  of  State 
Highway  274. 

Approximately  200  feet  upstream  of  State 
Highway  203. 

Approximately  11,680  feet  upstream  of 
State  Highway  203. 

Approximately  700  feet  upstream  of  con- 
fluence with  Dogwood  Creek. 

Just  upstream  of  an  unnamed  road  lo- 
cated approximately  8.240  feet  atxjve 
mouth. 

•134 

•120 
•135 
•175 
•205 
•145 
•152 

Maps  are  available  for  inspection  at  the  Calhoun  County  Judge's  Office,  County  Courthouse  (in  County  Square),  Second  and  Main  Streets, 

Hampton,  Arkansas. 
Send  comments  to  The  Honorable  Arthur  Jones,  County  Judge,  Calhoun  County.  County  Courthouse,  Second  and  Main  Streets.  Hampton, 

Arkansas  71744. 


Little  River  County 
arxj  Incorporated 
Areas 


Red  River 


East  Flat  Creek 


East  Flat  Creek  Tributary 
A. 


East  Flat  Creek  Tributary 
B. 

Approximately  200  feet  upstream  of  Third 
Avenue 

Lk*  Creek  Approximately  750  feet  downstream  of 

the  Kansas  City  Southern  Railroad 
Approximately   3.200   feet   upstream   of 
Htgh¥ray  234 

Maps  are  avariabte  for  inspectKm  at  the  City  of  Foreman,  200  Schuman,  Foreman,  Arkansas. 

Send  comments  to  The  Honorable  D.D.  (Doc)  Hector,  Mayor,  City  of  Foreman.  P.O.  Box  10.  Foreman.  Art<ansas  71836. 
Maps  are  available  for  inspection  at  the  Little  River  County  Courthouse.  351  l^rth  Second  Street,  Ashdown,  Artiansas. 
Send  comments  to  The  HonoraWe  Oyde  Wnghl,  Judge,  LittJe  River  County,  351  North  Second  SUeet,  Ashdown,  Arkansas  71822 
Send  comments  to  The  HonorabJe  Jack  Momson.  Mayor,  Qty  of  Ogden.  P.O.  Box  98,  Ogben,  Arkansas  71863. 
Send  comments  to  The  Honorabte  George  S.  Nixon.  Jr..  Mayor.  City  of  Wilton.  P.O.  Box  fO.  Wilton.  Arkansas  71865. 


Approximately  5,000  feet  upstream  of  the 
Union  Pacific  Railroad  at  County  limit. 

Approximately  10.5  miles  upstream  of 
Highway  41. 

Just  upstream  of  Burlirigton  htorthem 
Railroad. 

Approximately  700  feet  upstream  of  Sec- 
ond Street. 

At  confluerx:e  with  East  Flat  Creek 

Approximately  300  feet  upstream  of  Third 

Avenue. 
At  confluence  with  East  Flat  Creek 


None 


+261 


None 

+317 

None 

+387 

None 

+425 

None 

+384 

None 

+404 

None 

+406 

None 

♦417 

None 

+283 

None 

+290 

Perry  County  and 
Incorporated 
Areas. 


Cedar  Creek 


At  confluence 
River. 


^ 


Fourche   La   Fave 


•282 


+286 
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•Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

State 

CityAown/county 

Source  of  flooding 

Location 

Existing 

Modified 

Approximately    700    feet    upstream    of 

Hone 

+366 

Westgate  Drive. 

Casa  Creek  

At  confluence  with  Big  Creek 

NOTM 

+326 
+398 

Approximately   3,500   feet   upstream   of 

None 

Third  Street  (State  Highway  10). 

• 

Grace  Creek  Tributary 

Just    downstream    of    Little    Rock    and 

Western  Railroad. 
Approximately    1,600   feel    upstream   of 

Third  Street  (State  Highway  10). 

None 
Horw 

+352 
♦378 

West  Fork  Mill  Creek 

At  State  Highway  60 

None 

+283 

Approximately   2.000   feel   upstream   of 

Hone 

+294 

Highway  113. 

West  Fork  Mill  Creek  Trib- 

At confluence  vwth  West  Fork  Mill  Creek 

None 

+283 

utary  1. 

' 

Houston  Creek  

Approximately  2,500  feet  downstream  of 

State  Highway  60. 
Approximately    1,700   feet   upstream   of 

Highway  113. 

None 
None 

+283 
+340 

Rocky  Cypress  Creek  

Approximately  2.2  miles  downstream  of 

confluence  of  Howell  Creek. 
Just  downstream  of  confluence  of  Danner 

Creek. 

None 
None 

+324 
♦372 

Fourche  La  Fave  River  .... 

At  confluence  with  Arkansas  River  

Approximately    3.2    miles    upstream    of 
State  Highway  10. 

None 
None 

+278 
+287 

Arkansas  River 

At  Perry-Pulaski  County  border 

Hone 

+275 

At  Perry-Conway  County  border  

None 

+294 

Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  ana  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 


for  inspection  at  the  Peny  County  Courthouse,  Main  Street,  Perryville,  Arkansas. 

The  Honorable  George  McNeal,  Perry  County  Judge,  Perry  County  Courthouse,  Main  Street,  Perryville,  Arkansas  72126. 

for  inspection  at  the  Town  of  Bigelow  Town  Hall,  North  Front  Street,  Bigelow,  Arkansas. 

The  Honorable  Ltoyd  Lane,  Mayor,  Town  of  Bigetow,  Box  177,  Bigetow,  Arkansas  72016. 

for  inspection  at  the  City  of  Casa  City  Hall,  State  Highway  10,  Casa,  Arkansas. 

The  Honorable  Allan  Harris,  Mayor,  City  of  Casa,  P.O.  Box  7,  Casa,  Arkansas  72025. 

for  inspection  at  the  Town  of  Fourche  Town  Hall,  Fourche,  Arkansas. 

The  Honorable  Clyde  West,  Jr.,  Mayor,  Town  of  Fourche,  P.O.  Box  101,  Btgeiow,  Arkansas  72016. 

for  inspection  at  the  City  of  Perryville  City  Hall.  Pine  Street,  Penyville,  Arkansas. 

The  Honorable  Charles  Roland,  Jr.,  Mayor,  City  of  Perryville,  P.O.  Box  1 16,  Perryville.  Arkansas  72126. 

for  inspection  at  the  City  of  Adona  City  Hall,  Adona,  Arkansas. 

The  Honorable  Bill  Greene,  Mayor,  City  of  Adona.  P.O.  Box  85,  Adona,  Arkansas  72001. 

for  inspection  at  the  Town  of  Houston  Town  Hall,  Highway  60,  Houston,  Arkansas. 

The  Honorable  Jerry  Lawson.  Mayor,  Town  of  Houston,  P.O.  Box  166,  Houston,  Arkansas  72070. 


California  ■,^.. 


Ferndale  (City) 
HumbokJt  County. 


Eastskle  Channel 


None 


Francis  Creek 


Approximately  850  feet  upstream  of  Van 

Ness  Avenue. 
Approximately  1   mile  upstream  of  Van 

Ness  Avenue. 
Approximately  1,000  feet  downstream  of 

Turner  Bridg^. 
Approximately    500    feet    upstream    of 

Berding  Street. 

Maps  are  available  for  inspectk)n  at  the  City  of  Ferndale  PuWk:  Works  Department,  City  Hall,  834  Main  Street,  Ferndale,  California 
Send  corrments  to  The  Honorable  Rchard  Lindsay,  Mayor,  City  of  Ferndale,  P.O.  Box  236,  Ferndale,  California  95536. 


None 


None 


None 


•28 
•39 
•20 
•65 


San  Jose  (City) 

Santa  Clara  County 


Calabazas  Creek  .. 

Alamitos  Creek 

Above  

Percolatk>n  Pond  .. 

Berryessa  Creek  ... 
South  Babb  Creek 

Upper  Silver  Creek 


Approximately  600  feet  downstream  of 
Prospect  Drive. 

Just  downstream  of  Prospect  Drive  

At  Percolation  Pond 

At  Winfield  Boulevard  

800  feet  upstream  of  Almaden  Express- 
way. 

Just  upstream  of  Morrill  Avenue  

Approximately  200  feet  upstream  of  Pied- 
mont Road. 

Approximately  700  feet  downstream  of 
Clayton  Road. 

At  private  dnve  300  feet  downstream  of 
Clayton  Road. 

At  Verba  Buena  Road  


•290 

•295 

•196 

None 

None 

None 
None 

•200 

•207 

None 


•290 

•297 
•196 
•203 
•327 

•110 
•218 

•200 

•208 

•170 
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State 

City/lown/county 

Source  of  flooding 

Location 

«Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

- 

Existing 

Modified 

Just  above  private  drive  near  intersection 
of    Silver    Creek    and    Verba    Buena 
Roads. 

None 

•280 

The  subject  Flood  Insurance  Rate  Maps  may  be  viewed  at  801  North  First  Street  (City  Hall),  in  Room  308,  San  Jose,  California.  Ask  for  Mr. 
Jim  Tanner. 


Any  person  having  knowledge  of  or  wishing  to  comment  on  these  changes  should  immediately  notify  Mr.  Ralph  A.  Quails,  Jr., 
Public  Works,  801  North  First  Street,  Room  320,  San  Jose,  California  951 10,  Attention:  James  P.  Tanner,  Jr. 


Director  of 


St.  Helena  (City) 
Napa  County 


Sulphur  Creek 


At  confluence  with  Napa  River 

At  Main  Street 

Approximately  300  feet  upstream  of  Val- 
ley View  Street. 

At  confluence  with  Sulphur  Creek 

Approximately  300  feet  upstream  of 
Spnng  Street. 

Approximately  500  feet  southwest  of  the 
intersection  of  Charter  Oak  Avenue 
and  Main  Street. 

Maps  are  available  for  inspectkjn  at  the  City  of  St.  Helena  City  Hall,  1480  Main  Street,  St.  Helena,  California. 
Send  comments  to  The  Honorable  John  Brown,  Mayor,  City  of  St.  Heleria,  1480  Main  Street.  St.  Helena,  California  94574. 


Sulphur  Creek  Tributary 


Charter  Oak  Avenue  Split 
Ftow. 


•215 
None 
None 

None 
None 

None 


•215 
•236 
•255 

•238 
•264 

•238 


Iowa  

Marengo  (City) 
Iowa  County. 

Ponding  

Just  south  of  the  Chicago,  Rock  Island 
and    Pacific    Railroad,    approximately 
2,000  feet  east  of  Eastern  Avenue. 

None 

•735 

Approximately  1 ,000  feet  east  of  Wallace 

None 

•735 

Avenue. 

North  of  North  Street,  between  Court  and 

None 

•735 

Eastem  Avenues. 

Maps  are  available  for  inspection  at  the  City  of  Marengo  City  Hall,  153  East  Main  Street.  Marengo,  Iowa. 
Send  comments  to  The  Honorable  Rchard  Hautekeete,  Acting  Mayor,  City  of  Marengo,  City  Hall.  P.O.  Box  245,  Marengo.  Iowa  52301 . 


Louisiana 


Bayou  Boeuf 


Just  west  of  the  Missouri-Pacific  Railroad 
at  the  northern  corporate  limits. 


None 


Woodworth  (Vil- 
lage). 

Rapides  Parish  .. 

Maps  are  available  for  inspection  at  the  Village  of  Woodworth  City  Hall,  27  Castor  Plunge  Road,  Woodworth,  Louisiana. 
Send  comments  to  The  Honorable  David  C.  Butler  II.  Mayor.  Village  of  Woodworth.  27  Castor  Plunge  Road.  Woodworth.  Louisiana  71485. 


•71 


Nebraska 


Stanton  County  . 
(Unincorporated 
Areas). 


Ekhom  River 


At  Cuming-Stanton  County  line 

Just  upstream  of  State  Highway  15 

At  Madison-Stanton  County  line 


None 
None 

None 


•1.401 
•1.411 

•1.501 


Maps  are  available  for  inspection  at  the  Stanton  County  Courthouse.  Planning  and  Zoning  Offrce,  804  Ivy  Street.  Stanton,  Nebraska. 

Send  comments  to  The  Honorable  Con  Bembeck,  Chairperson,  Stanton  County  Board  of  Commissioners,  County  Courthouse.  P.O.  Box  723. 
Stanton,  Nebraska  68779. 


Oklahoma 


Chelsea  (City)  Rog- 
ers County. 


North  Tributary 


of 


Approximately  330  feet  downstream  of 

Sixth  Street. 

Just  upstream  of  First  Street 

Approximately   2,000   feet   upstream 

Burlington  Northern  Railroad. 

Just  above  State  Route  28 

Just  upstream  of  Ash  Street 

Just  upstream  of  Maple  Avenue  

Approximately  4,300  feet  downstream  of 

Fourth  Street. 
Approximately  440  feet  above  confluence 

with  South  Tributary. 

Approximately  660  feet  above  mouth  

Maps  are  available  for  inspectkjn  at  the  City  of  Chelsea  City  Hall.  637  Olive  Street.  Chelsea,  Oklahoma. 

Send  comments  to  The  Honofable  Maunce  E.  Clark,  Mayor,  City  of  Chelsea.  P.O.  Box  48.  Chelsea.  Oklahoma  74016. 


School  Tributary 
South  Tributary  .. 

Town  Tributary  .. 


None 

None 
None 

None 
None 
None 
None 

None 

None 


•710 

•714 
•722 


•714 
•697 


Rogers  County  (Un- 
incorporated 
Areas). 


Boggy  Creek 


Approximately  1,400  feet  downstream  of 
193rd  Avenue  East. 


At  96th  Street  North 
Approximately    160 
Dover  Place. 


feet    upstream    of 


•580 


None 
None 


•581 


•587 
•630 
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State 


CityAown/county 


Source  of  flooding 


Pine  Creek 
Tributiary. 


Dover  Tributary  1 


Dover  Tributary  2 


Dover  Tributary  3 


Dover  Tributary  4 


Pine  Creek. 


At  confluence  with  Pine 
Creek. 


Pryor  Creek 


Location 


^tortt1  Tributary  .. 

School  Tributary 
South  Tributary  .. 
Town  Tributary  .. 


Maps  are  available  for  inspection  at  the  Rogers  County  Planning  Commission 

Oklahoma. 
Send  comments  to  The  Honorable  Jerry  Payne,  Chairman 

homa  74017. 


At  106th  Street  Ntorth  

At  Dover  Place  

At  confluence  approximately  2,800  feet 

upstrean'i  of  Dover  Place. 

At  confluence  with  Boggy  Creek 

Approximately    200    feet    upstream    of 

Dover  P\ace. 
Approximately    1,000   feet   upstream   of 

Dover  Place. 

At  confluence  with  Boggy  Greek  

Just  upstream  of  Stone  Bndge  Drive 

Just  upstream  of  106th  Street  fMofth 

At  confluence  with  Boggy  Creek  

Approximately    100    feet    upstream    of 

Ashford  Lane. 

Just  upstream  of  106th  Street  North 

At  confluence  with  Elm  Creek  

Approximately    1,000   feet   upstream   ol 

86th  Street  Ntorth. 
Approximately  300  feet  upstream  of  92nd 

Street  Kkxth. 

Just  upstream  of  93rd  Street  North 

Just  upstream  of  96th  Street  North 

None  

Approximately  720  feet  upstream  of  coo- 
fluer)ce  wrth  Pine  Creek. 

At  the  Rogers-Mayes  County  line  

Approximately  0.5  mile  upstream  of  cofv 
fluence  of  Fkxxj  Retarding  Structure  24 
Tributary. 

At  confluence  of  South  Tributary 

Just  upstream  of  Burtington  Northern 
Railroad. 

Just  upstream  of  State  Route  28,  east- 
west  crossing. 

At  confluence  with  f^orth  Tributary 

Just  downstream  of  Ash  Street  

At  confluence  wrth  North  Tributary 

Just  upstream  of  Fourth  Street  

At  confluence  with  South  Tributary  

Approximately  430  feet  upstream  of  corv 
fluence. 


#Depth  in  feet  atwve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


None 
None 
Nor)e 

None 
None 

Nor>e 

Norw 
None 
None 
None 
None 

Nor>e 

•631 

Nor>e 

None 

None 
f^tone 
•656 

None 

Nor>e 
None 


Nor>e 
t4one 

None 

None 
Nor>e 
Nor>e 
None 
None 
None 


Modified 


•657 
•615 
•647 

•630 
•631 

•635 

•630 
•653 
•657 
•641 
•654 

•656 
•631 
•633 

•650 

•655 
•679 


•663 
•686 


•690 
•706 

•732 

•711 
•721 
•690 
•726 


•697 


Rogers  County  Courthouse,  219 
Board  of  Commisskxiers,  Rogers  County,  219  South 


South  Missoun,  Claremore, 
Missoun,  Claremore,  Okla- 


Wyandotte  (Town) 
and  Ottawa 
County  (Unincor- 
porated Areas). 


Wyandotte  Ditch 


At  confluer>ce  with  Grarxj  Lake  o'  the 
Cherokees. 


•1 


•756 


Just  above  Main  Street  #i  "Tgi 

At  eastern  corporate  limit  approximately  «1  '780 

3,100  feet  upstream  of  Main  Street. 
Approximately   3.800   feet   upstream   of  #1  '789 

Main  Street. 

Maps  are  available  for  inspectkw  at  the  Town  of  Wyandotte  Town  Hall.  14  North  Main  Street,  Wyandotte,  Oklahoma. 
Send  comments  to  The  Honorable  Thomas  Den^^n,  Mayor.  Town  ol  Wyandotte,  P.O.  Box  240,  Wyandotte  Oklahoma  74370 
Maps  are  available  for  inspection  at  the  Ottawa  County  Courthouse,  102  East  Central,  Miami,  Oklahoma. 

Send  comments  to  The  Honorable  James  Leake.  Chaimian,  Ottawa  County  Board  ol  Commisskxiers.  102  East  Central  Miami  Oklahoma 
74354. 


Texas 


Collin  County  and 
Incorporated 
Areas. 


Maxwell  Creek 


At  Hboper  Road 


Just  upstream  of  FM  544  . 
Approximately    1 00    feet 
McWhirte  Road. 


upstream    of 


None 


•533 
•578 


•508 


•533 
•578 


:u)- 
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State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  atx)ve 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Bunny  Run  South  Tribu- 
tary. 

Bunny  Run  Nortti  Tribu- 
tary. 

McMillan  Tributary 

At  confluerx»  with  Maxwell  Creek  

•522 

None 

l^one 

NkHie 

*561 
None 

*522 

Approximately   4,600   feet   upstream   of 

confluence. 
At  confluence  with   Bunny   Run   South 

Tributary. 
Approximately  2,500  feet   upstream   of 

confluence. 
At  confluence  with  Maxwell  Creek  

•556 
•527 
*543 
*561 

Approximately   2.000   feet   upstream   of 
confluence. 

•575 

Maps  are  available  for  inspectkxi  at  ttie  Collin  County  Courthouse,  210  South  McOonakJ  Street,  McKinney,  Texas. 

Send  comments  to  The  Honorable  Ron  Harris.  County  Judge,  Collin  County,  210  South  McDonald  Street,  McKinney,  Texas  75069. 

Maps  are  available  for  inspection  at  the  City  of  Murphy  City  Hall,  205  North  Murphy  Road,  Murphy,  Texas. 

Send  comments  to  The  Honorable  Greg  Singleton,  Mayor,  City  of  Murphy,  205  North  Murphy  Road,  Murphy,  Texas  75094. 

Maps  are  available  for  inspection  at  the  City  of  Partner  City  Hall,  5700  East  Partner  Road,  Parker,  Texas. 

Serxj  comments  to  The  Honorable  Jack  Albritton,  Mayor,  City  of  Parker,  5700  East  Parker  Road,  Parker,  Texas  75002. 


Murphy  (City)  Collin 

Maxwell  Creek 

At  intersectkKi  of  Cherokee  Drive  and 

•519 

•519 

County. 

Maxwell  Creek  Road. 

Just  downstream  of  McMillan  Drive  

•562 

•562 

Bunny  Run  South  Tritxj- 

At  confluence  with  Maxwell  Creek  

•S22 

•522 

tary. 

Approximately   4,600   feet   upstream   of 

None 

•556 

confluence. 

Bunny  Run  North  Tribu- 

At  confluence   with   Bunny   Run   South 

None 

•527 

tary. 

Tributary. 

Approximately   2,500   feet   upstream   of 

None 

•543 

confluence. 

McMillan  Tributary 

At  confluence  with  Maxwell  Creek  

•561 

•561 

Approximately   2,000  feet   upstream   of 

None 

•575 

confluence. 

Maps  are  availat)<e  lor  inspection  at  the  City  of  Murphy  City  Hall.  205  ftorth  Murphy  Road,  Murphy,  Texas. 

Send  comments  to  The  Honorable  Greg  Singleton,  Mayor,  City  of  Murphy,  205  North  Murphy  Road,  Murphy,  Texas  75094. 


Utah 


St.  George  (City) 
Washington 
County. 


Virgin  River 


Approximately  4,400  feet  downstream  of 
confluefKe  with  MkJdIeton  Wash. 


of 


•2,569 


•2,591 


Approximately   2,700    feet    upstream 

confluence  with  Middleton  Wash. 
Approximately    9,900    feet    upstream    of  '2,605 

confluence  with  Middleton  Wash. 
Maps  are  available  for  inspection  at  the  City  of  St.  George  Engineering  Department,  175  East  200  North,  St.  George,  Utah. 
Send  comments  to  The  Honorable  Daniel  D.  McArthur,  Mayor,  City  of  St.  George,  175  East  200  f^rth,  St.  George.  Utah  84770. 


(Catalog  of  Federal  Domestic  Assiatance  No. 
83.100.  ■•Flood  Insurance  ") 

Dated:  June  12. 1997. 
Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  97-15948  Filed  6-17-97;  8:45  am] 
■LUNQ  cooc  tna  im  p 


•2,567 

•2,583 

•2.601 
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This  sectton  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMrSSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Conunittee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:30  p.m.  on  Thursday,  July  31,  1997, 
at  the  JC  Penney  Government  Relations 
OfBce,  Board  Room,  Suite  1015, 1156 
15th  Street.  N.W.,  Washington,  DC 
20036.  The  purpose  of  the  meeting  is  to 
(1)  receive  updates  from  the  project 
subcommittee  members  concerning 
their  contact  with  Latino  community 
representatives,  police  department,  and 
Better  Business  Bureau  officials;  (2) 
discuss  the  status  of  the  mortgage 
lending  discrimination  report;  and  (3) 
continue  planning  for  FY  1997  and  FY 
1998  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conunittee  Chairperson  Steven  Sims, 
202-862-4815,  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  10,  1997. 
Carol-Lea  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-15974  Filed  6-17-97;  8:45  ami 
BtUNQ  COOC  S336-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kansas  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  2:00  p.m.  on  July  1,  1997, 
at  the  Centra]  Regional  Office,  400  State 
Avenue,  Suite  908,  Kansas  City,  KS 
66101.  The  purpose  of  the  meeting  is  to 
hold  new  member  orientation  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  9.  1997. 
Carol-Lee  Hurley, 

Chief,  RegionaJ  Programs  Coordination  Unit. 
[FR  Doc.  97-15975  Filed  &-17-97;  8:45  am) 

BtLLNQ  CODE  6336-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

r 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Format  for  Petition  Requesting 
Relief  Under  U.S.  Countervailing  Duty 
Law. 

Agency  Form  Number:  ITA-366P. 

OMB  Approval  Number:  0625-0148. 

Type  of  Request:  Revision-regular 
submission. 

Burden:  200  hours. 

Number  of  Respondents:  5. 

Avg.  Hours  Per  Response:  40. 


Needs  and  Uses:  The  International 
Trade  Administration.  Import 
Administration,  AD/CVD  Enforcement, 
implements  the  U.S.  anti-dumping  and 
countervailing  duty  law.  Import 
Administration  investigates  allegations 
of  unfair  trade  practices  by  foreign 
governments  and  producers  and,  in 
conjunction  vdth  the  U.S.  International 
Trade  Commission,  can  impose  duties 
on  the  product  in  question  to  offset  the 
unfair  practices.  Form  ITA  366-P— 
Format  for  Petition  Requesting  Relief 
Under  the  U.S.  Countervailing  Duty 
Law — is  designed  for  U.S.  companies  or 
industries  that  are  unfamiliar  with  the 
countervailing  duty  law  and  the  petition 
process.  The  Form  is  designed  for 
potential  petitioners  that  believe  a 
foreign  competitor  is  being  subsidized 
unfairly.  Since  a  variety  of  detailed 
information  is  required  under  the  law 
before  initiation  of  a  countervailing  duty 
investigation,  the  Form  is  designed  to 
extract  such  information  in  the  least 
burdensome  manner  possible.  Several 
revisions  were  made  to  the  Form  in  an 
attempt  to  make  it  more  "user  friendly" 
and  to  ensure  that  the  format  complies 
with  the  Uruguay  Roimd  Agreement. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  June  12, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-15978  Filed  6-17-97;  8:45  am] 
BILiMO  COOE  3eiO-OS-P 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Census  2000  Dress  Rehearsal — 
Integrated  Coverage  Measurement 
Activities  (Independent  Listing). 

Form  Numberfs):  DX-1302. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,075  hours. 

Number  of  Respondents:  31,000. 

Avg.  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  developed  the  Integrated 
Coverage  Measurement  (ICM)  approach 
for  measuring  coverage  during  the 
decennial  census  and  has  been  testing 
this  approach  in  test  census  situations 
since  1995.  We  plan  to  further  test  the 
ICM  approach  during  the  2000  Dress 
Rehearsal.  We  will  conduct  an 
Independent  Listing  using  Form  DX- 
1302  as  a  first  step  to  obtain  a  complete 
housing  unit  inventory  of  all  addr^ses 
within  the  2000  Dress  Rehearsal  sites 
just  before  the  dress  rehearsal 
commences.  The  independent  Listing 
will  undergo  a  quality  assurance 
operation  to  ensure  that  the  work 
performed  is  of  acceptable  quality  and 
to  verify  that  the  correct  block  was 
visited. 

The  listings  will  be  matched  to  the 
census  list  of  addresses:  the  uiunatched 
cases  will  be  sent  to  the  field  for 
reconciliation  during  a  Housing  Unit 
Follow-up  operation.  The  resultant 
address  listing  will  be  used  in  the  next 
phase  of  the  ICM,  the  ICM  Person 
Interview.  An  additional  personal 
interview  (the  Evaluation  Interview) 
will  be  conducted  to  measure  the 
quality  of  the  ICM  itself.  These 
activities,  and  the  associated  forms,  will 
be  submitted  separately  for  0MB 
review. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Sections  141,  193  and  221. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  alwve  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5312,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Ccftey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  )une  13,  1997. 
Linda  Engalmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-15979  Filad  6-17-97;  8:45  am] 
BILUIG  CODE  3C1(M>7-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

P.O.  061097q 

Marina  Fisharias  Advisory  Commtttaa; 
Put>tic  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Notice  of  public  meetings. 


(:  Notice  is  hereby  given  of 
meetings  of  the  Marine  Fisheries 
Advisory  Committee  (MAFAC),  from 
July  8  to  July  10, 1997. 
DATES:  The  meetings  are  scheduled  as 
follows: 

1.  July  8, 1997,  8:00  a.m.  -  5  p.m. 

3.  July  9, 1997,  8:30  a.m.  -  5  p.m. 

4.  July  10,  1997,  8:30  a.m.  -  5  p.m. 
AOOAESacS:  The  meetings  will  be  held  at 
the  Cavanaugh's  on  Fifth  Avenue, 
Seattle,  WA.  Requests  for  special 
accommodations  may  be  directed  to 
MAFAC,  Office  of  Operations, 
Management  and  Information,  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  V^ORMATION  CONTACT: 
Richard  Wheeler,  Executive  Secretary; 
telephone:  (301)  713-2252. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  meetings  of  MAFAC  or  MAFAC 
Subcommittees.  MAFAC  was 
established  by  the  Secretary  of 
Commerce  (Secretary)  on  February  17, 
1971.  to  advise  the  Secretary  on  all 
living  marine  resource  matters  that  are 
the  responsibility  of  Commerce.  This 
Committee  ensures  that  the  living 
marine  resource  policies  and  programs 
of  this  Nation  are  adequate  to  meet  the 
needs  of  commercial  and  recreational 
fisheries,  and  environmental,  state, 
consumer,  academic,  and  other  national 
interests. 


Matters  to  be  Considered 

fulyB,  1997 

(1)  Update  on  internal  rules  and 
operating  procedures. 

(2)  Meetings  of  the  Commercial  and 
Recreational  Fisheries  Subcommittees, 
the  Habitat  and  Protected  Resources 
Subcommittee,  the  Bycatch 
Subcommittee,  the  Trade  Subcominittee 
and  the  Environmental  Justice  Task 
Force. 

July  9,  1997 

(1)  Discussion  of  Role  of  MAFAC. 

(2)  Briefing  and  discussion  of  the 
findings  of  the  Environmental  Justice 
Task  Force. 

(3)  Formal  Report  on  the  Field  Trip  of 
the  Bycatch  Subcommittee  to  the  Full 
Committee. 

(4)  Report  and  discussion  of  NMFS 
and  Coast  Guard  Fishery  Enforcement 
Programs. 

July  10,  1997 

(1)  Report  on  Industry's  Code  of 
Responsible  Fishing. 

(2)  Report  on  Status  of  West  Coast 
listed  Salmon. 

(3)  Subcommittee  Reports  and 
Recommendations. 

Special  Accommodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  )une  12, 1997. 
Charles  KanieUa. 

Acting  Director,  Office  of  Operation, 
Management  and  Information,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-15955  Filed  6-17-97;  8:45  am] 
■lUJNQ  CODE  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secretary 

Submission  fc     m"  Review, 
Comment  Requei^; 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (440  U.S.C. 
Chapter  35). 

Title  and  Association  Forms:  Enlistee 
Financial  Statement,  NAVCRUFT  Form 
1130/13,  OMB  Number  0730-0020 

Type  of  Request:  Reinstatement  With 
Chcmge. 
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Number  of  Respondents:  86,600. 

Responses  per  Respondent:  1. 

Annual  Responses:  86,600. 

Average  Burden  per  Response:  33 
minutes. 

Annual  Burden  Hours:  47,630. 

Needs  and  Uses:  All  persons 
interested  in  entering  the  U.S.  Navy  or 
U.S.  Naval  Reserve  who  have  someone 
either  fully  or  partially  dependent  on 
them  for  financial  support,  must 
provide  information  on  their  current 
financial  situation  which  will  determine 
if  the  individual  will  be  able  to  meet 
his/her  financial  obligations  on  Navy 
pay.  The  information  is  provided  by  the 
prospective  enlistee  during  an  interview 
with  a  Navy  recruiter.  The  information 
provided  on  NAVCRUTT  Form  1130/13 
is  used  by  Navy  recruiters  and  by 
recruiting  management  personnel  in 
assessing  the  Navy  applicant's  ability  to 
meet  financial  obligations,  thereby 
preventing  the  enlistment  of,  and 
subsequent  management  difficulties 
with  people  who  cannot  reasonably 
expect  to  meet  their  financial 
obligations  on  Navy  pay. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC.  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing.  Written  requests  for  copies  of- 
the  information  collection  proposal 
should  be  sent  to  Mr.  Gushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202^302. 

Dated:  June  12, 1997. 
Patricia  L.  Toppings, 

Alternate  OSM  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-15882  Filed  6-17-97;  8:45  am) 
BIUJNG  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
National  Defense  Panel  Meeting 
AGENCY:  DoD.  National  Defense  Panel. 


ACTKM:  Notice. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  June  23  and  24,  1997.  In  accordance 
with  Section  10(d)  of  the  Federal 


rt.Qvisor>'  L-oirunittee  Act,  Public  Law 
92-463,  as  amended  [5  U.S.C.  App.  0, 
(1982)],  it  has  been  determined  Uiat  this 
National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)(1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
from  0830-1700,  Jime  23,  1997  and  from 
0830-1700  June  24,  1997  in  order  for 
the  Panel  to  discuss  classified  material. 

DATES:  June  23  and  24,  1997. 

ADDRESSES:  Suite  532,  1931  Jefferson 
Davis  Hwy,  Arlington  VA. 

SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14,  1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  centviry. 

Proposed  Schedule  and  Agenda:  The 
National  Defense  Panel  will  meet  in 
closed  session  from  0830-1700  on  June 
23  and  from  0830-1700  on  Jime  24, 
1997.  During  the  closed  sessions  the 
Panel  will  be  getting  briefings  on  Stealth 
Technology  &  Programs,  Joint  Fighter 
Program,  and  Information  Operations. 
(The  determination  to  close  the  meeting 
is  based  on  the  consideration  that  it  is 
expected  that  discussion  will  involve 
classified  matters  of  national  security 
concern  throughout).  On  June  24,  1997 
from  0930-1230  the  Panel  will  meet,  in 
closed  session,  with  senior  National 
Security  Council  representatives  at  the 
White  House. 

FOR  FURTHER  INFORMATION:  Please 
contact  the  National  Defense  Panel  at 
(703)602-4175/6. 

Dated:  June  11,1997. 
L.M.  Bjmuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-15880  Filed  6-17-97;  8:45  am] 
BIUJNG  COOE  S00O-O4-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  10  &  11  July  1997. 

Time  of  Meeting:  0900-1600, 10  Jul  97; 
0900-1700,  11  Jul  97. 

Place:  Pentagon — Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
Study  on  "Technical  Architecture  for  Army 
Command  Control,  Communications, 
Computers  &  Intelligence  (C4l)  Systems"  will 
meet  for  discussions  on  ASB  business.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (4)  thereof, 
and  Tide  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  proprietary  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 
meetings.  For  further  information,  please 
contact  our  ofBce  at  (703)  695-0781. 
Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

[FR  Doc.  97-15891  Filed  6-17-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  23  &  24  June  1997. 

Time  of  Meeting:  0800-1600,  23  Jun 
97; 0800-1400.  24  Jun  97. 

Place:  Institute  for  E)efense  Analysis — 
Alexandria,  VA. 

Agenda:  The  Army  Science  Board 
(ASB)  study  on  "Human  Behavior  in 
Combat"  will  visit  Ft.  Leavenworth, 
Kansas.  The  purpose  is  to  discuss 
various  human  and  organizational 
behavior  issues  with  the  TRADOC 
Analysis  Center,  National  Simulation 
Center.  Center  for  Army  Leadership,  and 
the  TRADOC  Force  Design  Directorate 
and  Battle  Command  Battlelab."  These 
meetings  will  be  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  For 
further  information,  please  call  our 
office  at  (703) 695-0781. 
Wayne  loyner. 

Program  Support  Specialist,  Army  Science 
Board. 

[FR  Doc.  97-15892  Filed  6-17-97;  8:45  am] 
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"epartment  of  the  Army 

^  Science  Board;  Notice  of  Closed 

ui  accordance  with  Section  10(a)(2)  of 
the  Federal  Conunittee  Act  (Pub.  L.  92- 
463),  announcement  is  made  of  the 
following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  9-11  July  1997. 

Tiine  of  Meeting:  0900-1600.  9  Jul  97; 
0830-1600,  10  Jul  97; 0800-1100, 11  Jul 
97. 

Place:  Washington,  E)C. 

Agenda:  The  Army  Science  Board 
(ASB)  Issue  Group  Study  on  "Barriers  to 
the  hnplementation  of  Acquisition 
Reform"  will  continue  its  study 
regarding  the  Terms  of  Reference.  This 
meeting  will  consist  of  interviews  with 
selected  acquisition  persoimel  on  a  non- 
attribution  basis  and  will  include 
discussions  of  proprietary  government 
information.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  title  5.  U.S.C, 
specifically  subparagraph  (4)  thereof, 
and  Title  5,  U.S.C,  Appendix  2. 
subsection  10(d).  The  proprietary 
matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  these 
meetings.  For  further  information, 
please  contact  our  office  at  (703)  695- 
0781. 

Wa3nie  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

(FR  Doc.  97-15893  Filed  6-17-97;  8:45  am) 
HJJNQOOK  3f71(M»-M 
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OF  DEFENSE 


:MCh3n^nn\  of  tfie  Army 

Arrr  V  Sc  f  n_e  :ioard;  Notice  of  Cloaad 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  23  June  1997. 

Time  of  Meeting:  0800-1500. 

Place:  Huntsville.  AL. 

Agenda:  The  Army  Science  Board's 
(ASB)  Ad  Hoc  Study  on  "Hit-to-Kill 
Interceptor  Lethality"  will  meet  on  the 
study  subject.  This  meeting  will  be 
cloaed  to  the  public  in  accordance  with 
^iection  552b(c)  of  Tide  5,  U.S.C, 


specifically  paragraph  (1)  thereof,  and 
Title  5,  U.S.C.,  Appendix  2.  subsection 
10(d).  The  classified  and  unclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  this 
meeting.  For  further  information,  please 
contact  our  office  at  (703)  695-0781. 
Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

|FR  Doc.  97-15894  Filed  6-12-97;  8:45  am) 
BILUNG  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency.  Scientific 
Advisory  Board  Closed  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUIMIARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92—463,  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  June  24. 1997  (800  am  to  1600 
pm). 

ADDRESSES:  The  IDefense  Intelligence 
Agency,  Boiling  AF6,  Washington,  D.C 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maj.  Michael  W.  Lamb,  USAF, 
Executive  Secretariat.  DIA  Scientific 
Advisory  Board,  Washington.  D.C. 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Tide  5,  of  die  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  June  11, 1997. 
L.M.  Bynam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-15881  Filed  6-17-97;  8:45  am) 
atLUNO  cooc  stoo  04  m 


DF   ^waRE  RIVER  BASIN 

Notice  of  Commission  Meeting  and 
PubNc  Hearings 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 


hold  a  public  hearing  on  Wednesday, 
June  25,  1997.  The  hearing  will  be  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10:30  a.m.  at  the  same  location  and  will 
include  a  presentation  on  New  Jersey's 
statewide  watershed  management 
implementation  strategy,  a  Natiual 
Resources  Conservation  Service 
presentation  on  Basinwide  digitization 
of  soils  data,  and  a  status  report  on  the 
Commission's  CIS  program. 

In  addition  to  the  subjects  listed 
below  which  are  scheduled  for  public 
hearing  at  the  business  meeting,  the 
Commission  will  also  address  the 
following:  Minutes  of  the  May  28,  1997 
business  meeting;  announcements; 
General  Counsel's  report;  report  on 
Basin  hydrologic  conditions;  a 
resolution  concerning  FY  '97  budget 
adjustments;  a  resolution  providing  for 
the  election  of  the  Commission  offices 
of  Chair,  Vice  Chair  and  Second  Vice 
Chair  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1,  1997,  in 
the  aggregate  amount  of  $3,445,500  and 
a  capital  budget  reflecting  revenues  of 
$2,187,500  and  expenditxires  of 
$2,074,500.  Copies  of  the  current 
expense  and  capital  budgets  are 
available  from  the  Commission  on 
request  by  contacting  Richard  C  Gore. 
This  hearing  was  deferred  at  the  January 
22. 1997  business  meeting. 

Applications  for  Approval  of  the 
Following  Proiects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Chester  County  Water  Resources 
Authority  D-73-87  CP  Revision  3 

A  project  to  modify  the  oudet 
structure  of  the  applicant's  existing 
Bameston  Flood  Control  Project 
(Pennsylvania  Dam  432)  on  die  East 
Branch  Brandywine  Creek  in  Wallace 
Township,  Chester  County, 
Pennsylvania.  The  facility  is  a  dry  dam 
serving  Chester  County  providing  flood 
control  by  reducing  the  rate  of  flood 
water  flow  in  the  East  Branch 
Brandywine  Creek  via  a  single-stage 
riser  and  a  concrete  conduit.  A  new 
conduit  will  be  installed  to  replace  the 
existing  deteriorating  riser/conduit 
oudet.  and  no  change  in  the  dam's 
functions  or  operation  iz  proposed.  The 
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new  conduit  will  continue  to  allow  the 
passage  of  fish. 

2.  Fawn  Lake  Forest  Water  Company  D- 
81-61  CF  Renewal  3 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  4.5  niillioD  gallons  (mg)/ 
30  days  of  water  to  the  applicant's 
distribution  system  from  Well  Nos.  1,  2, 

3,  4  and  5.  Commission  approval  on 
May  20, 1992  was  limited  to  five  years. 
The  applicant  requests  that  the  total 
withdrawal  fi'om  all  wells  remain 
limited  to  4.5  mg/30  days.  The  project 
is  located  in  Lacka waxen  Township, 
Pike  County,  Pennsylvania. 

3.  Borough  ofAllentown  D-89-32  CP 
Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  9  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
Well  Nos.  1  and  2.  Commission 
approval  on  June  28, 1989  was  limited 
to  seven  years.  The  applicant  requests 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  9  mg/30  days.  The 
project  is  located  in  Allentown  Borough, 
Monmouth  County,  New  Jersey. 

4.  Elastimold,  Inc.  D-95-54 

An  application  for  approval  of  an 
increase  in  ground  water  withdrawal  to 
supply  up  to  5.83  mg/30  days  of  water 
to  the  applicant's  industrial  facility  from 
existing  Well  No.  3,  and  to  limit  the 
withdrawal  to  5.83  mg/30  days.  The 
project  is  located  in  Washington 
Township,  Morris  County,  New  Jersey. 

5.  Jefferson  Township  Sewer  Authority 
D-97-6  CP 

A  project  to  construct  a  410,000 
gallons  per  day  (gpd)  sewage  treatment 
plant  (STP)  to  serve  communities 
throughout  Jefferson  Township, 
Lackawanna  County,  Peimsylvania; 
including  Moimt  Cobb,  Moosic  Lakes 
and  Lake  Spangenberg,  and  the 
residential  developments  of  Happy 
Acres,  Belair  Acres,  Floral  Estates, 
Jefferson  Heights  and  High  View 
Terrace.  The  STP  will  provide  tertiary 
treatment  prior  to  discharge  to  an 
unnamed  tributary  of  the  West  Branch 
Lake  Wallenpaupack  Creek.  The  STP 
will  be  situated  approximately  1,000 
feet  south  of  State  Route  348  and  just 
east  of  Mount  Cobb  in  Jefferson 
Township.  An  importation  of 
wastewater  of  approximately  21,000  gpd 
is  projected  from  the  Happy  Acres 
service  area  which  is  located  in  the 
Susquehanna  River  Basin. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 


available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Other  Scheduled  Hearings 

By  earlier  notice,  the  Conunission 
announced  its  schedule  of  public 
hearings  on  proposed  amendments  to  its 
Ground  Water  ftotected  Area 
Regulations  for  Southeastern 
Pennsylvania  concerning  the 
establishment  of  numerical  ground 
water  withdrawal  limits  for  subbasins  in 
the  protected  area.  The  proposed  limits, 
based  upon  hydrologic  budget  analyses, 
would  initially  be  specified  for  the  14 
subbasins  in  the  Neshaminy  Creek 
Basin.  Limits  for  the  remaining  52 
subbasins  within  the  protected  area 
would  be  developed  upon  completion  of 
additional  hydrologic  budget  analyses 
scheduled  to  be  completed  late  in  1997. 

The  public  hearings  are  scheduled  as 
follows: 

June  24, 1997  beginning  at  3:00  p.m. 
and  continuing  until  5:00  p.m.,  as  long 
as  there  are  people  present  wishing  to 
testify.  The  hearing  will  resume  at  7:00 
p.m.  and  continue  until  9:00  p.m.,  as 
long  as  there  are  people  present  wishing 
to  testify.  The  hearings  will  be  held  in 
the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

Copies  of  the  full  text  of  the  proposed 
amendments  as  well  as  the 
Commission's  Ground  Water  Protected 
Area  Regulations  for  Southeastern 
Pennsylvania  may  be  obtained  by 
contacting  Susan  M.  Weisman, 
Commission  Secretary,  at  (609)  883- 
9500  ext.  203. 

Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance.  Written  comments  on  the 
proposed  amendments  should  be 
submitted  to  the  Secretary  at  the 
E)elaware  River  Basin  Conmiission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08628. 

Dated:  June  10. 1997. 
Susan  M.  Weisnun, 
Secretary. 

[FR  Doc.  97-15971  Filed  6-17-97;  8:45  un| 
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DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health;  Notice  of  Availability  of  Funds 
and  Request  for  Applications  for 
Radiation  Health  Effects  Studies  In  the 
Russian  Federation 

agency:  Office  of  Environment,  Safety 
and  Health,  DOE. 

ACTKM:  Notice  of  availability  of  funds 
and  request  for  applications. 

SUMMARY:  The  Office  of  International 
Health  Programs,  Office  of  Health 
Studies,  U.S.  Department  of  Energy 
(DOE),  annoimces  that  it  is  accepting 
applications  for  cooperative  agreements 
to  support  population-based  studies  on 
low  dose-rate  radiation  health  effects  in 
the  Russian  Federation.  This  Notice  is 
issued  subsequent  to  the  more  general 
Continuation  of  Solicitation  for 
Epidemiology  and  Other  Health  Studies 
Financial  Assistance  Program  published 
in  the  Federal  Register  (61  FR  53903)  on 
October  16.  1996. 
DATES:  The  deadline  for  receipt  of 
formal  applications  is  September  16, 
1997. 

ADDRESSES:  U.S.  Department  of  Energy, 
Office  of  International  Health  Programs, 
EH-63/270CC,  19901  Germantown 
Road,  Germantown,  Maryland  20874- 
1290 

FOR  FURTHER  INFORMATJON  CONTACT: 
Requests  for  further  information  and 
application  forms  may  be  directed  to  Dr. 
Ruth  Neta,  Office  of  International  Health 
Programs  (EH-63),  U.S.  Department  of 
Energy,  telephone:  (301)  903-1757; 
facsimile:  (301)  903-1413.  Applications 
may  be  submitted  to  Dr.  Neta  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Purpose 

n.  Bacl(ground 

in.  Project  Description 

IV.  Applications 

V.  DOE's  Policy  on  Protection  of  Human 

Subjects  Reviews 

VI.  Applicants 
Vn.  DOE'S  Role 

I.  Purpose 

The  Office  of  International  Health 
Programs  funds,  in  partnership  with  the 
Russian  Federation,  epidemiologic 
studies  of  cohorts  of  workers  and 
populations  to  evaluate  the  health 
consequences  (cancer  and  other 
diseases)  of  exposure  to  low-dose  rate 
ionizing  radiation.  These  ongoing 
studies  are  coordinated  through  the 
Joint  Coordinating  Committee  for 
Radiation  Effects  Research  (JCCRER). 
Section  n  ("Background")  below 
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provides  a  description  of  the  JCCRER 
and  Section  III  ("Project  Description") 
sets  forth  a  description  of  the 
populations  currently  being  studied  in 
the  Russian  Federation  under  research 
funded  by  DOE  and  other  U.S.  agencies. 

Relatively  few  U.S.  scientists  and 
institutions  have  collaborative 
relationships  with  scientists  and 
institutions  in  the  Russian  Federation 
for  radiation  health  effects  studies. 
These  relationships  have  taken  years  to 
establish  and  are  generally  limited  to 
traditional  epidemiologic  studies  of 
health  effects.  One  purpose  of  this 
Notice  is  to  encourage  U.S.  scientists 
and  institutions,  who  are  on  the  cutting 
edge  of  molecular  biology  and  other 
newly  developing  approaches  and 
technologies,  but  who  may  not  have  an 
established  record  in  radiation  health 
effects  research  or  collaborative 
relationships  with  Russian  scientists,  to 
apply  these  newly  developed 
approaches  and  technologies  to  health 
effects  studies  in  the  Russian 
Federation. 

The  following  are  examples  of  areas 
where  newly  developed  technology  and 
new  research  approaches  may  be 
applied  to  ongoing  radiation  health 
effects  studies: 

•  Molecular  epidemiology; 

•  Biomarkers  and  biodosimetry; 

•  Biological  tissue  (including  Blood) 
sample  banks;  and 

•  epidemiology. 

For  example,  molecular  epidemiology 
studies  could  look  for  potential 
molecular  changes  associated  with  low 
dose-rate,  radiation-induced 
carcinogenesis  and  other  radiation- 
induced  diseases  (if  they  exist)  in  the 
MAYAK  cohorts  described  below  in 
Section  ID. A. 2.  ("MAYAK  Workers 
Cohort").  Such  new  research  holds 
promise  for  identifying  the  molecular 
mechanisms  and  processes  of  radiogenic 
cancer  and  other  diseases.  In  addition, 
CNDE  is  interested  in  identifying 
biological  markers  of  low  dose-rate 
radiation  exposures  (biomarkers  and 
biodosimetry)  and  in  projects  that  will 
provide  a  framework  for  preserving 
biological  samples  and  necessary 
records  for  future  studies. 

The  other  purpose  of  this  Notice  is  to 
encourage  research  that  builds  upon 
epidemiologic  work  conducted  by  the 
JCCRER  that  is  already  underway  (e.g., 
MAYAK  cohorts),  or  that  applies  to 
epidemiologic  studies  in  the  Russian 
Federation  not  currently  coordinated  by 
the  )CCRER  (i.e.,  studies  in  the  Russian 
Federation  in  which  DOE  is  not 
involved)  but  where  epidemiologic  and 
dosimetry  data  are  available.  Here,  cost 
and  other  economies  can  be  realized 
because  the  epidemiologic  databases  are 


already  available.  Augmenting  ongoing 
studies  coordinated  by  the  JCCRER  or 
other  epidemiologic  studies  in  the 
Russian  Federation  therefore  will  be  a 
program  policy  factor  considered  in  the 
selection  process.  (See  Section  IV.B. 
"Evaluation  and  Selection"  below.) 

Information  from  these  augmented 
studies  is  expected  to  be  of  major 
importance  to  DOE's  mission  to  protect 
U.S.  workers  and  populations  from  risks 
of  exposures  that  may  be  associated 
with  the  Department's  current  and 
future  activities.  Studies  funded  under 
this  Notice  will  be  conducted  jointly 
with  scientists  from  the  Russian 
Federation. 

n.  Background 

The  JCCRER  is  a  bilateral  government 
committee  representing  agencies  from 
the  United  States  and  the  Russian 
Federation  established  to  implement  the 
Agreement  on  Cooperation  in  Research 
on  Radiation  Effects  for  the  Purpose  of 
Minimizing  the  Consequences  of 
Radioactive  Contamination  on  Health 
and  the  Enviroiunent  signed  on  January 
1,  1994,  by  U.S.  Secretary  of  State 
Warren  Christopher  and  Russian 
Foreign  Minister  Audrey  Kozyrev  to 
support  and  facilitate  joint  cooperative 
research. 

Radiation  research  conducted  jointly 
with  the  Russian  Federation  provides  a 
unique  opportunity  to  learn  more  about 
possible  risks  to  groups  of  people  from 
lengthy  exposure  to  radiation.  This 
could  include  people  receiving 
exposure  from  uranium  mining, 
operations  of  nuclear  facilities,  transport 
and  disposal  of  radioactive  materials, 
the  testing  and  dismantling  of  nuclear 
weapons,  radiation  accidents,  and 
grossly  contaminated  sites  or  facilities. 

Currently,  the  JCCRER  and  EKDE  are 
focusing  on  population  and  worker 
studies  in  the  Southern  Urals  region  of 
the  Russian  Federation.  In  1948,  a 
nuclear  weapons  production  complex, 
"MAYAK,"  was  established  by  the 
Soviet  Union  in  Southern  Urals,  about 
100  km  northeast  of  the  city  of 
Chelyabinsk.  Large  amoimts  of 
radioactive  materials  were  released  into 
the  environment  between  1948  and 
1957.  Liquid  dischtirges  into  the  Techa 
River  from  the  MAYAK  operational 
facility  occurred  from  1949-1956.  As  a 
result,  thousands  of  square  kilometers 
have  been  contaminated  and  hundreds 
of  thousands  of  people  have  received 
significant  radiation  exposures. 
Furthermore,  because  of  limited  and 
inadequate  (by  today's  standards) 
radiation  protection  measures  and 
procedures,  thousands  of  MAYAK 
workers  and  the  population  along  the 


Techa  River  were  seriously  overexposed 
to  radiation. 

The  studios  of  Southern  Ural's 
populations  may  provide  an 
opportunity  to  answer  the  question  of 
whether  chronic  lovv-level  exposures 
pose  a  risk  different  from  that 
previously  assumed.  Most  of  DOE's 
knowledge  of  health  effects  and  risks 
associated  with  radiation  exposures  is 
based  on  studies  of  atomic  bomb 
survivors  in  Japan  and  patients  treated 
with  radiation  therapy.  These 
individuals,  however,  were  exposed  to 
very  short  bursts  of  external  radiation, 
unlike  the  pattern  of  exposure  normally 
encountered  or  expected  in  the  nuclear 
industry  and  with  other  uses  of 
radiation.  The  Southern  Urals' 
populations  experienced  chronic 
exposures  over  a  much  longer  period. 
The  exposures  were  also  from  both 
external  radiation  and  internally 
deposited  radioactive  compounds. 
Definitive  studies  on  the  Southern  Urals 
populations,  coupled  with  comparisons 
with  U.S.  nuclear  worker  data,  may 
prove  to  be  a  key  factor  in  future 
development  of  radiation  protection 
standards  and  regulations  in  the  United 
States  and  worldwide.  Thus,  the 
preservation,  restoration  and  analysis  of 
radiation  exposure,  medical  and 
environmental  data  in  the  Southern 
Urals  are  extremely  important  to  the 
United  States  and  to  the  world. 

The  current  U.S.  JCCRER  members  are 
die: 

•  U.S.  Department  of  Energy  (DOE); 

•  U.S.  Nuclear  Regulatory 
Commission  (NRC); 

•  U.S.  Department  of  Health  and 
Human  Services  (HHS); 

•  U.S.  Centers  for  Disease  Control  and 
Prevention  (CDC); 

•  U.S.  Department  of  Defense  (DoD); 

•  U.S.  National  Aeronautics  and 
Space  Administration  (NASA);  and 

•  U.S.  Environmental  Protection 
Agency  (EPA). 

The  current  Russian  JCCRER  members 
are  the: 

•  Ministry  for  Civil  Defense  Affairs, 
Emergencies  and  Elimination  of 
Consequences  of  Natural  Disasters 
(EMERCOM); 

•  Ministry  of  Atomic  Energy 
(MINATOM);  and 

•  Ministry  of  Health  (MINZDRAV). 
The  Russian  institutions  currently 

participating  in  )CCRER-coordinated 
studies  are  the: 

•  Nuclear  Safety  Institute  (IBRAE)  of 
Russian  Academy  of  Sciences,  Moscow; 

•  Branch  #1  of  Moscow  Biophysics 
Institute  (FIB-1),  Ozersk; 

•  "MAYAK"  Scientific  and 
Production  Association,  Ozersk; 

•  Urals  Research  Center  for  Radiation 
Medicine  (URCRM),  Chelyabinsk; 
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•  Institute  of  Marine  Transport 
Hygiene,  St.  Petersburg;  and 

•  Institute  of  Metal  Physics. 
Ekaterinburg. 

m.  Project  Description 

A.  Description  of  Cohorts 

Two  different  epidemiologic  research 
directions  currently  are  supported  by 
the  JCCRER:  studies  of  populations  who 
live  near  the  Techa  River  and  studies  of 
workers  at  the  MA  YAK  facility. 

1.  Techa  River  Population  Cohort 

The  liquid  discharges  to  the  Techa 
River  from  the  MA  YAK  operational 
facility  (due  to  inadequate  storage  of 
radioactive  waste)  occurred  from  1949- 
56,  with  95  percent  released  in  an  18- 
month  period  (March  1950  to  November 
1951),  for  a  total  release  of  about  3 
million  Ci. 

The  cohort  registry  consists  of 
individuals  bom  in  1949  or  earlier,  who 
lived  for  at  least  one  (1)  month  during 
1950  to  1952  in  the  villages  along  the 
Techa  River.  The  cohort  includes  28,000 
individuals,  about  20  percent  of  which 
have  been  estimated  to  have  had  average 
effective  doses  of  exposure  of  more  than 
0.5  sievert  (Sv).  Thirty  percent  of  the 
cohort  members  were  0  to  14  years  old 
at  the  time  of  exposure. 

The  external  exposure  was  due  from 
contaminated  sediments  in  the  river;  the 
internal  exposure  (measured  by  whole 
body  counts  and  conducted  for  half  of 
the  members  of  the  cohort)  was  mainly 
due  to  intake  of  river  water  and  milk 
and  included  Sr  89,  90,  and  Cs  137. 

Published  reports  indicate  a 
statistically  signiflcant  increase  in 
leukemia  in  the  exposed  versus  control 
populations.  Other  cancers,  including 
stomach,  esophagus,  and  lung  were  sJso 
studied,  but  the  results  have  not  been 
conclusive. 

2.  MA  YAK  Workers  Cohort 

The  computerized  registry  of  19,000 
MA  YAK  workers  contains:  occupational 
histories,  vital  status,  current  place  of 
residence  or  date  and  causes  of  death, 
annual  and  cumulative  data  doses, 
plutonium  body  burdens,  and  internal 
doses  to  the  main  organs  (lungs,  liver 
and  bone  marrow).  In  this  cohort, 
14,000  have  known  vital  status;  4,000 
are  dead;  1,000  died  of  cancer,  and  more 
than  4,000  have  known  plutonium  body 
burdens.  The  average  value  of  the 
equivalent  dose  to  the  lung  for  all 
workers  with  measured  plutonium  (Pu 
239)  body  burden  of  7.06  Sv,  with 
external  gamma  doses  of  0.88  gray  (Gy) 
for  all  workers  included  in  the  registry. 
Radiation  doses  decreased  significantly 
with  time,  for  example: 


Years  hired 

Average 
exposure 

1948-53  

1.57  Gy. 
0.57  Gy. 
0.27  Gy. 
0.15  Gy. 

1954-s58  

1959-63  

1964-72  



More  than  1,800  occupational 
diseases  were  diagnosed  by  1959,  92 
percent  of  which  were  noted  between 
1949  and  1953.  Eighty-three  percent  of 
these  were  diagnosed  as  "chronic 
radiation  sickness"  caused  by  radiation 
exposures  of  1  to  10  Gy.  Forty-one  cases 
were  diagnosed  as  "acute  radiation 
syndrome,"  four  of  which  were  fatal. 
Bums  and  other  local  radiation  injury 
were  reported  for  188  workers.  In 
addition,  110  cases  of  pnemosclerosis 
(66  in  individuals  whose  internal  lung 
exposure  exceeded  4.0  Gy)  were 
diagnosed. 

B.  JCCRER  Directions 

The  JCCRER  has  initiated  projects  to 
study  the  Techa  and  MA  YAK  cohorts 
called  Directions.  Direction  1  studies 
the  Techa  population  and  Direction  2 
studies  the  MAYAK  workers.  These 
projects  are  jointly  conducted  by  both 
U.S.  and  Russian  principal  investigators 
and  their  respective  teams  of 
researchers,  and  are  summarized  below. 

Direction  1:  "Medical  Aspects  of 
Radiation  Exposure  Effects  on 
Population" 

Project  1.1,  "Dose  Reconstruction  for  the 
Population  Subjected  to  Radiation  in  the 
Urals" 

Objectives:  To  reconstruct,  validate 
and  analyze  data  on  individual 
radiation  doses  received  by  the 
population  so  that  these  can  be  used  in 
studies  assessing  the  risks  of  developing 
cancer  in  exposed  populations. 

Project  1.2,  "Risk  Estimation  of  the 
Carcinogenic  Effects  in  the  Population 
Residing  in  the  Region  of  the  Industrial 
Association  "MAYAK" 

Objectives:  To  conduct  studies  to 
determine  the  risk  of  cancer  in 
population  groups  exposed  to 
radioactive  contaminants  in  the  region, 
to  characterize  the  quality  and  validity 
of  the  data  for  conducting  such  studies, 
and  to  preserve  the  existing  data  using 
modem  technologies. 

Direction  2:  "Medical  Consequences  of 
Occupational  Exposure  to  Radiation" 

Project  2.1,  "Metabolism  and  Dosimetry 
of  Plutonium  Industrial  Compounds" 

Objectives:  To  conduct  a  joint 
analysis  of  the  data  collected  by  the  U.S. 
Transuranium  and  Uranium  Registry 
(USTUR)  and  the  dosimetry  registry  at 


MAYAK  on  deceased  people  with 
occupational  exposure  to  radiation.  The 
results  would  be  useful  for  validating 
and  improving  radiation  protection 
standards. 

Project  2.2,  "Risk  Estimation  for 
Cancerous  Effects  of  Occupational 
Exposure" 

Objectives:  To  determine  risk 
estimates  for  cancer  as  a  result  of 
prolonged  occupational  exposure  to 
radiation,  from  both  external  sources 
and  internally-deposited  radioactive 
compounds. 

Project  2.3,  "Non-Cancerous  Effects  of 
Occupational  Exposure  to  Radiation" 

Objectives:  To  validate  and  analyze 
the  data  on  acute  and  chronic  effects  of 
radiation,  other  than  cancer,  observed  in 
a  large  number  of  workers  at  the 
MAYAK  facility. 

Applicants  are  encouraged  to  augment 
any  of  the  projects  in  Directions  1  and 
2. 

C.  Structure  of  Cooperative  Agreements 

Cooperative  agreements  funded  under 
this  announcement  will  generally  have 
two  phases.  Initial  funding  for  each  new 
cooperative  agreement  will  be  for  a 
phase  I  feasibility  assessment.  Up  to  15 
cooperative  agreements  may  be 
awarded,  totalling  approximately  $1.5 
million.  Phase  I  may  last  up  to  one  (1) 
year.  Phase  II,  if  warranted,  will  be 
funded  through  continuation  awards 
under  the  same  cooperative  agreement. 
Phase  n  could  continue  up  to  four  (4) 
years,  renewable  aimuaily.  Continuation 
awards  for  phase  II,  if  made,  will  be 
based  on  the  results  from  phase  I,  the 
availability  of  funds,  and  negotiation  of 
the  costs  for  phase  11.  Only  those  who 
participate  in  phase  I  will  be  eligible  to 
participate  in  phase  II. 

Phase  I 

During  phase  I,  awardees  will  conduct 
a  feasibility  assessment.  The  feasibility 
assessment  will  include  a  review  of  site- 
sp>ecific  information  and  an  analysis  of 
this  and  other  information  to 
demonstrate  the  feasibility  of 
conducting  the  proposed  research.  DOE 
will  play  an  active  role  in  facilitating 
awardees'  access  to  Russian  scientists  as 
described  in  Section  VII  ("DOE's  Role") 
below.  During  phase  I,  investigators  will 
conduct  the  following  tasks: 

1.  Elstablish  cooperative  relationships  with 
Russian  scientists  and  institutions; 

2.  Identify  existing  information  relevant  to 
exposure  and  health  outcomes  among  target 
ptopulations; 

3.  Determine  the  most  significant 
impediments  to  conducting  the  proposed 
project  and  propose  strategies  to  overcome 
them; 
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■i.  LicuioiisLrdie  the  feasibility  of 
conducting  the  proposed  project; 

5.  Develop  a  detailed  technical  proposal 
and  budget  for  phase  U:  and 

6.  Attend  annual  DOE-coordinated 
meetings  to  share  infonnation  on  projects. 

Using  the  information  developed  in 
tasks  1—4.  investigators  will  be  expected 
to  produce  a  feasibility  assessment,  as 
well  as  a  technical  proposal  and 
proposed  budget  for  phase  II.  The 
feasibility  assessment,  technical 
proposal,  and  proposed  phase  II  budget 
should  be  delivered  to  DOE  at  least  sixty 
(60)  days  prior  to  the  conclusion  of 
phase  I.  The  process  and  the  criteria 
used  by  the  DOE  to  review  these 
documents  will  be  described  in  detail  in 
the  award  docimnents  for  phase  I.  This 
process  is  intended  to  provide  a 
seamless  transition  to  phase  Q. 

Phase  II 

DOE  will  determine  the  need  for 
phase  II  activities  as  described  above 
and,  if  appropriate,  will  support  these 
efforts  through  continuation  awards. 
Where  phase  11  plans  are  approved  by 
DOE,  the  investigators  will  conduct  die 
following  tasks: 

1.  Conduct  the  research  project  developed 
in  phase  I: 

2.  Periodically  communicate  results  to  the 
DOE; 

3.  Publish  the  research  results  in  peer 
reviewed  scientific  journals;  and 

4.  Attend  annual  DOE-coordinated 
meetings  of  researchers  to  share  information 
on  projects. 

IV.  Applications 

This  Notice  of  Availability  is  issued 
pursuant  to  DOE  regulations  contained 
in  10  CFR  part  602:  "Epidemiology  and 
Other  Health  Studies  Financial 
Assistance  Program."  as  published  in 
the  Federal  Register  on  January  31, 
1995  (60  FR  5841).  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
10  CPR  part  602  is  81.108,  and  its 
solicitation  control  number  is  EOHSFAP 
10  CFR  part  602.  10  CFR  part  602 
contains  the  specific  requirements  for 
applications,  evaluation,  and  selection 
criteria.  Only  those  applications 
following  these  specific  criteria  and 
forms  will  be  considered.  Application 
forms  and  information  on  the  Russian 
institutions  currently  participating  in 
jCCRER-coordinated  studies,  set  forth  in 
Section  n  ("Background"),  may  be 
obtained  at  the  address  cited  above. 

A.  Proposal  Format 

The  formal  proposal  shall  contain  two 
sections,  technical  and  cost.  Technical 
proposals  shall  be  no  more  than  twenty- 
five  (25)  pages  in  length:  resumes  of 
proposed  key  personnel  should  be 
submitted  as  an  appendix  to  the 


technical  proposal  and  will  not  be 
counted  against  the  page  limit.  Cost 
proposals  shall  have  no  page  limit.  It  is 
imperative  that  the  proposals  be 
organized  into  phase  I  and  phase  II. 
Because  the  scope  of  phase  U  is 
dependent  on  the  results  of  phase  I,  the 
technical  description  for  phase  11  may 
be  less  specific  than  that  for  phase  I,  but 
must  clearly  demonstrate  a  capability  to 
conduct  phase  II.  The  following  format 
must  be  followed: 

a.  Abstract — This  should  be  a  1  page 
summary  of  the  specific  aims, 
background,  significance,  and  research 
design  and  methods. 

b.  Specific  Aims — State  the  long-term 
objectives  and  describe  what  the 
specific  research  in  this  plan  is  intended 
to  accomplish  and  the  hypothesis  to  be 
tested. 

c.  Project  Description — Describe  the 
research  design  and  the  procedures  to 
be  used  to  accomplish  the  specific  aims 
of  the  project.  At  a  minimimi,  the  tasks 
listed  under  Section  III.C.  above 
("Structure  of  Cooperative 
Agreements")  must  be  described  (in 
detail  for  phase  I  tasks  and  more 
generally  for  phase  U  tasks).  The  project 
description  must  include  clear 
statements  of  what  is  known,  what  is 
uncertain,  and  what  new  knowledge 
would  be  added  by  the  proposed  study. 

d.  Personimel — Proposals  must 
demonstrate  the  competency  of  research 
personnel  and  the  adequacy  of 
resources.  Proposals  must  demonstrate 
that  the  applicant  has  the  experience 
and  capability  to  plan,  organize, 
manage,  and  implement  the  proposed 
work.  Proposals  must  identify  the 
technical  and  scientific  staff  that  will 
actually  conduct  the  studies  and  detail 
their  professional  experience.  Proposals 
must  demonstrate  that  the  offeror  has  a 
demonstrated  skill  in  planning  emd 
scheduling  projects  of  comparable 
magnitude  to  the  project  it  is  proposing 
under  this  Notice. 

e.  Cost — The  cost  proposal  for  phase 

I  must  include  a  summary  breakdown  of 
all  costs  and  provide  a  detailed 
breakdown  of  costs  on  a  task-by-task 
basis.  Costs  for  phase  II  tasks  may  be 
more  general  estimates  since  the  initial 
award  will  be  for  phase  I  only.  Any 
expectation  concerning  cost  sharing 
with  non-DOE  entities  must  be  clearly 
stated.  The  cost  proposal  for  phase  I 
shall  include  an  estimate  of  the  costs  of 
Russian  scientists  and  institutions. 

B.  Evaluation  and  Selection 

Formal  applications  will  be  subjected 
to  formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria  listed  in  descending  order  of 


importance  and  codified  at  10  CFR 
602.9(d): 

1.  Scientific  and  technical  merit  of  the 
proposed  research; 

2.  Appropriateness  of  the  proposed  method 
or  approach; 

3.  Competency  of  research  personnel  and 
adequacy  of  proposed  resources;  and 

4.  Reasonableness  and  appropriateness  of 
the  proposed  budget. 

Formal  applications  will  be  peer 
reviewed  by  evaluators  apart  from  DOE 
employees  and  contractors  as  described 
in  the  Office  of  Environment,  Safety  and 
Health's  Merit  Review  System  (57  FR 
55524,  November  25, 1992)  and  at  10 
CFR  602.9(c).  Submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution.  In 
accordance  with  10  CFR  602.9(e),  and  as 
described  in  above  in  Section  II 
("Background"),  a  program  policy  factor 
for  DOE  that  will  be  considered  in 
selection  is  the  economies  introduced 
when  a  project  builds  upon  existing 
epidemiologic  studies.  Specifically, 
DOE  will  not  consider  funding  new 
radiation  health  effects  studies  "starting 
from  scratch"  where  most  of  the 
epidemiologic  and  dosimetry  data  need 
to  be  developed  de  novo. 

V.  DOE's  Policy  on  Protection  of  Human 
Subjects  Reviews 

The  Federal  Policy  for  the  Protection 
of  Human  Subjects,  in  10  CFR  part  745 
(the  "Common  Rule"),  has  special 
provisions  for  international  research 
which  apply  to  any  awards  made  under 
this  Notice  of  Availability.  DOE 
approval  of  research  conducted  outside 
of  the  United  States  is  subject  to  the 
"Common  Rule."  or  equivalent  laws  and 
regulations  of  the  country  in  which 
research  is  conducted,  whichever 
represents  the  greater  level  of  protection 
for  the  research  subject.  DOE  will  work 
with  awardees  during  phase  I,  as 
necessary,  to  ensure  that  research 
conducted  by  Russian  scientists 
collaborating  with  phase  I  awardees 
comports  with  the  required  level  of 
protection  of  human  subjects  and 
adequately  addresses  the  issue  of 
informed  consent.  Information  on 
protecting  human  research  subjects 
(within  DOE)  can  be  obtained  from  Dr. 
Ruth  Neta  at  the  address  listed  above. 

VI.  Applicants 

Applicants  for  the  cooperative 
agreements  may  include  domestic 
nonprofit  and  for  profit  organizations, 
universities,  medical  centers,  research 
institutions,  other  public  and  private 
organizations,  including  small,  minority 
or  women-owned  businesses. 
Consortiums  of  interested  organizations 
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are  encouraged  to  apply.  Awardees  for 
each  study  will  need  to  work 
cooperatively  with  Russian  scientists, 
and  governmental  and  non- 
governmental institutions  and 
organizations. 

Vn.  DOE'S  Role 

For  DOE  to  use  cooperative 
agreements  for  these  studies,  there  must 
be  substantial  involvement  between 
DOE  and  any  awardee.  DOE  established 
the  subject  area  for  these  projects,  the 
core  tasks  for  phase  I  and  prepared  this 
Notice  of  Availability.  DOE  will  conduct 
the  evaluation,  selection,  and  award 
process  for  applications  submitted 
pursuant  to  this  Notice.  If  necessary, 
DOE  will  facilitate  contact  between 
phase  I  awardees  with  scientists  and 
institutions  in  the  Russian  Federation 
listed  in  Section  11  ("Background").  EXDE 
will  evaluate  the  results  of  phase  I  and, 
where  warranted  and  subject  to 
available  funding,  authorize  and  fund 
phase  II  continuation  awards.  In 
addition,  DOE  will  establish 
requirements  for  data  collection  and 
handling.  DOE  also  will  consult  with 
project  investigators  and  coordinate 
annual  meetings.  Finally,  DOE  will 
monitor  and  evaluate  the  results  of  the 
projects  to  determine  how  these  studies 
will  contribute  to  DOE's  ongoing  efforts 
to  improve  health  and  safety  programs 
for  its  workers. 

Issued  in  Washington,  D.C.,  on  June  10, 
1997. 

Paul  J.  Seligman, 

Deputy  Assistant  Secretary  for  Health  Studies. 
(FR  Doc.  97-15960  Filed  6-17-97;  8:45  ami 
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Notict  Ot  Filing 

June  12, 1997. 

Take  notice  that  on  May  23,  1997, 
Delmarva  Power  &  Light  Company 
tendered  for  an  amendment  in  the 
above- referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  25, 


1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  97-15896  Filed  6-17-97;  8:45  am) 
BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  RP97-314-001J 

East  Ten.nes^ee  .Natural  Gas  Company; 
Notice  of  Tariff  Filing 

June  12, 1997. 

Take  notice  that  on  June  9,  1997,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  filed  Sub  Original  Sheet  No. 
66  in  compliance  with  the  Order 
Accepting  Tariff  Sheets  Subject  To 
Conditions  issued  by  the  Commission 
on  May  28,  1997  in  this  proceeding 
(May  28  Order)  requiring  East 
Tennessee  to  file  revised  tariff 
provisions  revising  its  proposed 
scheduling  priority  of  pooled  gas 
transportation.  East  Tennessee  proposes 
an  effective  date  of  Jvme  1,  1997  for  the 
revised  sheet. 

East  Tennessee  states  that  the  revised 
tariff  sheet  reflects  the  conforming 
change  to  East  Tennessee's  tariff  which 
is  required  to  comply  with  the 
Commission's  directive  in  the  May  28 
Order  regarding  scheduling  priority  of 
pooled  voUunes. 

East  Tennessee  states  that  copies  of 
the  fling  have  been  mailed  to  all  affected 
customers  and  state  regxilatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Coomiission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  97-15909  Filed  6-17-97;  8:45  am] 

BILLMO  COOE  SnT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  »4o.  RP97-20-007] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

June  12. 1997. 

Take  notice  that  on  June  9,  1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance, 
pursuant  to  Subpart  C  of  154  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  and  in  compliance  with 
the  Conmiission's  order  issued  May  29, 
1997  at  Docket  No.  RP97-20-006,  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff. 

Second  Revised  Volume  No.  1-A 

Original  Sheet  No.  309A 
Original  Sheet  Nos.  445-458 
Sheet  Nos.  459-499 

El  Paso  states  that  the  tariff  sheets  are 
being  tendered  to  implement  a  pro 
forma  Trading  Partner  Agreement  for 
the  electronic  exchange  of  information 
pursuant  to  the  Commission's  directive. 
The  tendered  tariff  sheets  are  proposed 
to  become  effective  July  9,  1997. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding,  all  interstate 
pipeline  system  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  WalBon,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-15903  Filed  6-17-97;  8:45  am) 
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Gasdei  -'eerie  Systems,  Inc.;  Notice 
of  ^'opos^o  Changes  in  FERC  Gas 

Tar  n 

June  12, 1997. 

Take  notice  that  on  June  9, 1997, 
Casdel  Pipeline  System,  Inc.  (Gasdel) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  certain  tariff  sheets  to  be  effective 
Junel,  1997. 

Gasdel  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  letter  order  on  Gasdel's 
Order  No.  587  compliance  filing,  issued 
May  28.  1997  in  Docket  No.  RP97-295- 
000. 

Gasdel  requests  waiver  of  the 
Commission's  regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  June  1, 
1997,  consistent  with  the  Commissions 
May  28,  1997  order. 

Gasdel  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  stated 
regulatory  agencies. 

Any  persons  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  WatioQ,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-15908  Filed  6-17-97;  8:45  ami 
BiujNQ  cooc  anr-oi-M 


n  r  D »  n  ^  MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2239-000] 

Kentucky  Utilities  Company;  Notice  of 

-iling 

June  12,  1997. 

Take  notice  that  on  April  22, 1997 
and  May  23. 1997.  Kentucky  Utilities 


Company  tendered  tur  dincudments  m 
the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  23, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Coshell. 
Secretary. 

[PR  Doc.  97-15898  Filed  6-17-97;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPART1MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-144-003] 

K  N  Wallenberg  Transmission  Ltd. 
Liability  Co.;  Notice  of  Tariff  Filing 

June  12.  1997. 

Take  notice  that  on  June  9,  1997,  K  N 
Wallenberg  Transmission  Ltd.  Liability 
Co.  (Wattenberg)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  June  1,  1997: 

Original  Sheet  No.  17 A 
First  Revised  Sheet  No.  18 
Original  Sheet  No.  18B 
First  Revised  Sheet  No.  33 
Original  Sheet  No.  33A 
First  Revised  Sheet  No.  34 
Original  Sheet  No.  34A 
Original  Sheet  No.  66A 

Wattenberg  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  letter  order,  issued  May 
20,  1997,  in  Docket  No.  RP97-144-001. 

Wattenberg  states  that  copies  of  the 
filing  were  served  upon  Wattenberg's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 


bection  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-15906  Filed  6-16-97;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-638-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Petition 

June  12, 1997. 

Take  notice  that  on  May  21, 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  600  Travis  Street.  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP97-53&-000  a  petition,  pursuant  to 
Rule  207(a)(5)  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.207(a)(5),  and  Section  7(c)(1)(B)  of 
the  Natural  Gas  Act  seeking  temporary 
exemption  from  certificate 
requirements,  all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Koch  Gateway  seeks  an 
exemption  so  as  to  allow  the  temporary 
cessation  of  operation  of  six  1,000 
horsepower  reciprocating  compressor 
units  located  at  its  Magasco  Compressor 
Station  in  Sabine  County.  Texas  for  up 
to  18  months  &om  the  filing  date  of  this 
petition.  According  to  Koch  Gateway, 
these  six  units  were  originally  installed 
in  1925  and  certificated  in  Koch 
Gateway's  grandfather  certificate  in  FPC 
Docket  No.  G-232. 

Koch  Gateway  states  that  inactivating 
these  units  will  not  affect  current 
services  on  its  system. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said  petition 
should  on  or  before  July  3,  1997.  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  to  a  proceeding  or  to 

participate  as  a  party  ir,  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-15900  Filed  6-17-97;  8:45  am] 
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Madison  Gas  &  Eiect'-tc  Company  v. 
WiSConSfn  Power  4  ^jght  Corr>oany; 
Notice  01  Filing 

June  12, 1997. 

Take  notice  that  on  June  3,  1997, 
Madison  Gas  &  Electric  Company  (MGE) 
tendered  for  filing  a  complainc  against 
Wisconsin  Power  &  Light  Company 
(WPL)  alleging  that  WPL  wrongfully 
canceled  MGE's  50  MW  firm 
reservation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  July  14.  1997. 
Loia  D.  Cashell, 
Secretary. 

|FR  Doc.  97-15899  Filed  6-17-97;  8:45  am) 
BILLING  CODE  6717-01-M 
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Michiga'1  G.is  S'o'aq'-  ■;or>->pany; 
Notice  cl  Application 

June  12, 1B97. 

Take  notice  that  on  June  6. 1997, 
Michigan  Gas  Storage  Company 


(Applicant).  212  West  Michigan 
Avenue.  Jackson,  MI  49201,  filed  in 
Docket  No.  CP97-563-000.  an 
application  pursuant  to  Section  7c  of 
the  Natural  Gas  Act  for  a  certificate  to 
construct  and  operate  certain  pipeline 
facilities  in  the  Cranberry  Lake  Storage 
Field  and  authorization  pursuant  to 
Section  7b  of  the  Natural  Gas  Act  for 
abandonment  of  certain  pipeline 
facilities  being  replaced,  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Specifically,  Applicant  requests 
Commission  authorization  to  replace 
and  upgrade  1.3  miles  of  8-inch.  6-inch 
and  4-inch  piping  which  makes  up 
Lateral  63  East  of  Applicant's  Cranberry 
Lake  Storage  Field  located  in 
Winterfield  Township  and  Summerfield 
Towrnship,  Clare  County,  Michigan. 

It  is  stated  that  the  existing  6-inch  and 
4-tnch  piping  segments  would  be 
replaced  with  8-inch  and  2-inch  piping 
segments,  resf)ectively,  and  the  8-inch 
segment  of  the  lateral  would  be  made 
piggable.  The  purpose  of  this  project  is 
to  replace  corroded  sections  of  pipe  and 
allow  for  cleaning  and  inspection  of  the 
lateral  with  pigging  devices. 

Applicant  estimates  the  cost  of 
replacing  the  piping  at  approximately 
$257,400.  Applicant  proposes  to  recover 
the  construction  and  operation  costs  of 
the  piping  replacement  in  a  future 
Section  4  rate  filing  with  the 
Commission,  on  a  rolled-in  basis. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  July  3, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  to  intervene,  or  a 
protest,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 


time  required  herein  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  authority  requested  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-15902  Filed  6-17-97;  8:45  am) 
BKJJN6  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-3ie-001] 

V  iv. -s •  ern  Gas  Transmission 
company;  Notice  of  Tariff  Filing 

June  12.  1997. 

Take  notice  that  on  June  9,  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  filed  Sub  Original  Sheet 
No.  43  in  compliance  with  die  Order 
Accepting  Tariff  Sheets  Subject  To 
Conditions  issued  by  the  Commission 
on  May  28,  1997  in  this  proceeding 
(May  28  Order)  requiring  Midwestern  to 
file  revised  tariff  provisions  revising  its 
proposed  scheduling  priority  of  pooled 
gas  transportation.  Midwestern  proposes 
an  effective  date  of  June  1.  1997  for  the 
revised  sheet. 

Midwestern  states  that  the  revised 
tariff  sheet  reflects  the  conforming 
change  to  Midwestem's  tariff  which  is 
required  to  comply  with  the 
Commission's  directive  in  the  May  28 
Order  regarding  scheduling  priority  of 
pooled  volumes. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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uiiipection  in  the  Public  Reference 

Room. 

Linwood  A.  Wataon,  |r., 

Acting  Secretary. 

(FR  Doc.  97-15910  Filed  6-17-97;  8:45  am] 

BtLUNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-201-006] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

June  12.  1997. 

Take  notice  that  on  June  10.  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1 ,  Sub.  Original 
Sheet  No.  344,  to  be  effective  April  1, 
1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Letter  (3rder  Issued  May 
21. 1997,  in  Docket  No.  RP97-201-004. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary.  National  Fuel  states  that 
copies  are  also  being  served  on  all 
interruptible  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon.  fr.. 
Acting  Secretary. 

IFR  Doc.  97-15907  Filed  6-17-97;  8:45  am] 
^>    >*«  coo€  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-136-005] 

Palute  Pipeline  Company;  Notice  of 
Compliance  Filing 

June  12. 1997. 

Take  notice  that  on  June  9, 1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets: 
Pro  Forma  Second  Revised  Volume  No.  1-A. 

Substitute  First  Revised  Sheet  No.  56B* 
Substitute  Original  Sheet  No.  56C 
Substitute  First  Revised  Sheet  No.  58B* 
Fourth  Revised  Sheet  No.  62 
Substitute  First  Revised  Sheet  No.  63C* 
Substitute  Second  Revised  Sheet  No.  63C 
Substitute  First  Revised  Sheet  No.  98A* 
Substitute  Second  Revised  Sheet  No.  114* 

Paiute  proposes  an  effective  date  of 
August  1, 1997.  for  the  tariff  sheets 
noted  with  an  asterisk.  For  all  of  the 
other  tendered  tariff  sheets,  Paiute 
proposes  an  effective  date  of  November 
1.  1997. 

Paiute  indicates  that  the  purpose  of 
the  tendered  tariff  sheets  is  to  replace 
certain  of  the  pro  forma  tariff  sheets 
filed  by  Paiute  on  May  1,  1997  in  Docket 
No.  RP97-1 36-002.  Paiute  states  that  in 
its  May  1  filing,  Paiute  tendered  for 
filing  various  pro  forma  tariff  sheets  to 
comply  with  the  Commission's 
directives  in  Order  No.  587-C,  to  be 
effective  August  1,  1997  and  November 
1, 1997. 

Paiute  further  states  that  as  a  result  of 
a  letter  order  issued  on  May  7,  1997,  in 
Docket  No.  RP97-136-O01,  certain  of 
the  pro  forma  tariff  sheets  included  in 
Paiute's  May  1  filing  require  revision  in 
order  to  be  consistent  with  the 
directives  of  the  letter  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-15904  Filed  6-17-97;  8:45  am) 
BNJJNG  COOe  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-2S72-001] 

Public  Service  Company  of  Colorado; 
Notice  of  Filing 

June  12. 1997. 

Take  notice  that  on  April  11, 1997, 
the  Public  Service  Company  of  Colorado 
tendered  for  its  resolution  procedures  in 
compliance  with  the  Commission's 
March  12,  1997  order  issued  in  Docket 
No.  EC96-2-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  23.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  emd  are  available  for  public 
inspection. 
Loia  D.  CaaheU, 
Secretary. 

(FR  Doc.  97-15897  Filed  6-17-97;  8:45  am] 
BaXMQ  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-143-003] 

TCP  Gathering  Co.;  Notice  of  Tariff 
HIIng 

June  12. 1997. 

Take  notice  that  on  Jime  9. 1997.  TCP 
Gathering  Co.  (TCP)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1 ,  the  following  revised 
tariff  sheets,  to  be  effective  June  1,  1997: 

First  Revised  Sheet  No.  18 
Original  Sheet  No.  18A 
Original  Sheet  No.  IBB 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  47 
Original  Sheet  No.  47A 
First  Revised  Sheet  No.  103 

TCP  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the 
Commission's  letter  order,  issued  May 
20.  1997.  in  Docket  No.  RP97-143-001. 
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TCP  states  that  copies  of  the  filing 
were  served  upon  TCP's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  WatBon,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-15905  Filed  &-17-97;  8:45  am] 
BILLING  COOe  671 7-01 -« 
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jab  C-npany;  Notice 

B  ■  a  '■■ « et 


June  li.  lay/. 

Take  notice  that  on  May  22, 1997,  as 
amended  June  10,  1997,  Williams 
Natural  Gas  Company  (WNG),  P.O.  Box 
3288.  Tulsa,  Oklahoma  74101,  filed  in 
Docket  No.  CP97-543-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  (18  CFR  157.205,  157.212) 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  operate  existing 
delivery  point  facilities  constructed 
under  the  authorization  of  Section  311 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  in  Noble  County,  Oklahoma,  for 
Part  284  transportation  services  by  WNG 
for  Transok,  Inc.  (Transok),  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-4  79-000.  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  operate  the  existing 
facilities,  which  were  installed  for  WNG 
to  receive  gas  from  Transok,  an 
intrastate  pipeline,  for  deliveries  to 
Transok  as  well  as  receipt  from  Transok. 
It  is  stated  that  the  facilities  were 
installed  in  1988  as  a  receipt  point 
under  WNG's  blanket  certificate 
authority  and  modified  in  1997  under 
NGPA  Section  311  authority  to  be 
bidirectional.  It  is  estimated  that 
deliveries  will  be  65,000  dt  equivalent 
of  gas  on  a  peak  day  and  20.000.000  dt 


equivalent  on  an  annual  basis.  It  is 
asserted  that  the  deliveries  will  have  no 
impact  on  WNG's  peak  day  or  annual 
deliveries.  It  is  further  asserted  that  the 
volume  of  gas  delivered  to  Transok  will 
not  exceed  the  volume  authorized  prior 
to  the  request.  It  is  explained  that  the 
cost  of  constructing  the  facilities  was 
approximately  $63,864.  and  that  WNG 
was  fully  reimbursed  for  the  cost  by 
Transok.  It  is  stated  that  the  proposal  is 
not  prohibited  by  WNG's  existing  tariff 
and  that  WNG  has  sufficient  capacity  to 
accomplish  the  proposed  deliveries 
without  detriment  or  disadvantage  to  its 
other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Wateon,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-15901  Filed  6-17-97;  8:45  ami 
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DEPa."  IMLNT  OF  ENERGY 

Federal  Enercv  ^eaulatory 
Commission 

[Docket  No.  ER97-2069-000,  el  ai.] 

Mlnnpsca  »ovi.e'  i  Light  Company,  et 
al.;  Eiec.nc  Rate  r  a  Corporate 
Regulation  F'!l^g^ 

June  11. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER97-2069-0001 

Take  notice  that  on  June  5,  1997, 
Minnesota  Power  &  Light  Company 
tendered  for  filing  an  aatendment  in  the 
above-referenced  docket. 

Comment  date:  June  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Atlantic  City  Electric  Company; 
Baltimore  Gas  and  Electric  Company; 
Debnarva  Power  &  Light  Company; 
Jersey  Central  Power  &  Light  Co.; 
Metropolitan  Edison  Company; 
Pennsylvania  Electric  Company; 
Pennsylvania  Power  &  Light  Company; 
Potomac  Electric  Power  Company; 
Public  Service  Electric  and  Gas; 
Company 

(Docket  No.  EC97-38-000] 

Take  notice  that  on  June  2.  1997, 
Atlantic  City  Electric  Company. 
Baltimore  Gas  and  Electric  Company. 
Delmarva  Power  &  Light  Company. 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company. 
Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company. 
Potomac  Electric  Company,  and  Public 
Service  Electric  and  Gas  Company  filed 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  to  permit  PJM 
Interconnection,  L.L.C.  to  be  recognized 
as  an  independent  System  Operator. 
The  same  companies  also  submitted  a 
related  filings  concurrently  in  Docket 
No.  ER97-3 189-000. 

Copies  have  been  served  on  the 
regulatory  commissions  of  Delaware,  the 
District  of  Columbia,  Maryland,  New 
Jersey  and  Virginia,  on  the  parties  to 
Docket  Nos.  OA97-26 1-000  and  ER97- 
1082-000.  on  those  who  have  executed 
Service  Agreements  under  the  PJM 
Tariff,  and  on  the  Members  of  PJM 
Interconnection,  L.L.C. 

Comment  date:  July  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER97-2562-OOOJ 
Take  notice  that  on  June  5,  1997, 

Minnesota  Power  &  Light  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 

Comment  date:  Jime  24, 1997.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Cleveland  Electric  liluminating 
Company  and  The  Toledo  Edison 
Company 

[Docket  No.  ER9 7-2  790-000) 

Take  notice  that  the  Centerior  Service 
Company  as  Agent  for  The  Cleveland 
Electric  Illuminating  Company  and  The 
Toledo  Edison  Company  tendered  for 
filing  on  May  1.  1997.  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for 
Pennsylvania  Power  &  Light,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
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Docket  OA96-204-000.  The  proposed 
effective  date  under  the  Service 
Agreement  is  April  1,  1997.  Centerior 
amended  its  May  1,  1997  filing  on  May 
19.  1997. 

Comment  date:  June  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Da3rton  Power  and  Light  Company 

(Docket  No.  ER97-2831-O001 
Take  notice  that  on  June  3, 1997, 

Dayton  Power  &  Light  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  June  25,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 
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PfiiHNv  J\  diiid  Fowei  ik  Light  Company; 
Pniiini.ti   M>M:tric  Power  Company; 
Pubii.  s*  rvil  e  Flectric  and  Gas; 

[Docket  No.  ER97-3189-000I 

Take  notice  that  on  June  2.  1997. 
Atlantic  City  Electric  Company, 
Baltimore  GJas  and  Electric  Company. 
Delmarva  Power  &  Light  Company, 
lersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Comp>any, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Company,  and  Public 
Service  Electric  and  Gas  Company  filed 
the  following  documents:  (1)  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C.;  (2)  a 
revised  Transmission  Owners 
Agreement:  and  (3)  a  revised  PJM  Open 
Access  Transmission  Tariff  (PJM  Tariff). 
The  same  companies  also  filed  a 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities.  The 
companies  also  submitted  a  related 
filing  concurrently  in  Docket  No.  EC97- 
38-000 

Comment  date:  July  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CssImU. 
Secretary. 

(FR  Doc.  97-15895  Filed  6-17-97:  8:45  am) 
BtLLINQ  COOE  STIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5843-1] 

Agency  Infonnatlon  Collection 
Activities 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  infonnation  collections  as 
described  below.  There  are  no  new 
requirements  associated  with  these 
regulations. 

DATES:  Comments  must  be  submitted  on 
or  before  August  18,  1997. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Mail  code  2223A,  OECA/OC/METD, 
Washington,  DC  20460.  A  copy  of  these 
ICRs  may  be  obtained  without  charge 
from  Sandy  Farmer  (202)  260-2740. 
FOR  FURTHER  INFORMATION  CONTACT: 
NSPS  subpart  G;  Jeffery  KenKnight  at 
(202)  564-7033  or  via  E-mail 
(KENKNIGHT.JEFFERY@EPAMAIL. 
EPA.GOV).  NSPS  subpart  QQQ;  Dan 
Chadwick,  (202)  564-7054,  Fax  (202) 
564-O050,  Email 

chadwick.danOepamail.epa.gov.  MACT 
subpart  N;  Scott  Throwe  at  (202)  564- 
7013;  Fax:  (202)  564-0050;  E-MAIL: 
throwe.scottdepamail.epa.gov.  MACT 
subpart  O;  Ginger  Gotliffe  at  (202)  564- 
7072  or  via  e-mail 
(gotliffe.gingerOepamail.epa.gov). 
MACT  subpart  R;  Julie  Tankersley  at 
202-564-7002  (phone),  202-564-0050 
(fax)  or 

tankersley.julieOepamail.epa.gov  (e- 
mail).  MACT  subpart  T;  Tracy  Back, 
(202)  564-7076;  Facsimile  number, 
(202)  564-0009;  E-mail  address 


"back.tracyOepamail.epa.gov".  MACT 
subpart  EE;  Steve  Hoover  202-564-7007 
(phone),  202-564-0050  (fax)  or 
Hoover.SteveOepamail.epa.gov  (e-mail). 
RCRA  subpart  CC;  Everett  Bishop  at 
202-564-7032  (phone),  202-564-0050 
(fax)  or  Bishop.EverettOepamail.epa.gov 

NSPS  Subpart  G:  Nitric  Aciii  Pins 

Supplementary  Information  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  which  are  subject 
to  the  New  Source  Performance 
Standards  (NSPS)  for  Nitric  Acid  Plants. 
Subpart  G.  Title:  NSPS  for  Nitric  Acid 
Plants,  Subpart  G,  OMB  number  2060- 
0019,  expires  December  31, 1997. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  part  60.70, 
subpart  G,  Standards  of  Performance  for 
Nitric  Acid  Plants.  This  information  is 
used  by  the  Agency  to  identify  sources 
subject  to  the  standards  and  to  insure 
that  the  best  demonstrated  technology  is 
being  properly  applied.  The  standards 
require  periodic  recordkeeping  to 
document  process  information  relating 
to  the  sources'  ability  to  meet  the 
requirements  of  the  standard  and  to  note 
the  operation  conditions  under  which 
compliance  was  achieved. 

In  the  Administrator's  judgment,  NOx 
emissions  from  nitric  acid  plants  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore, 
NSPS  were  promulgated  for  this  source 
category. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS);  notification 
of  the  date  of  the  initial  performance 
test;  and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 

Monitoring  requirements  specific  to 
nitric  acid  plants  provide  information 
on  nitrogen  oxide  emissions.  The 
owners  or  operators  are  required  to 
record  the  production  rate  of  nitric  acid 


UMI 


Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Notices 


33069 


produced,  the  hours  of  operation  of  the 
source,  and  the  levels  of  nitrogen  oxides 
emitted  into  the  atmosphere. 

Owners  or  operators  of  affected 
facilities  are  required  to  install, 
calibrate,  maintain,  and  operate  a 
continuous  monitoring  system  (CMS) 
for  the  measurement  and  recording  of 
nitrogen  oxides. 

Therefore,  the  recordkeeping 
requirements  for  nitric  acid  plants 
consist  of  the  occurrence  and  duration 
of  any  startup  and  malfunctions  as 
described.  They  include  the  initial 
performance  test  results  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements  and 
results,  including  the  emission  rate  and 
concentration  of  NO;  and  the 
volumetric  flow  rate  of  the  effluent  gas. 
Records  of  startups,  shutdowns,  and 
malfunctions  should  be  noted  as  they 
occur.  Any  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
maintain  a  file  of  all  measurements, 
including  continuous  monitoring 
system,  monitoring  device,  and 
performance  testing  measurements;  all 
continuous  monitoring  system 
performance  evaluations;  all  continuous 
monitoring  system  or  monitoring  device 
calibration  checks;  and  all  other 
information  required  by  this  part 
recorded  in  a  permanent  form  suitable 
for  inspection.  The  file  shall  be  retained 
for  at  least  two  years. 

The  reporting  requirements  for  this 
industry  currently  include  the  initial 
notifications  listed,  the  initial 
performance  test  results,  and 
semiaimual  reports  of  instances  of 
excess  emissions  and  a  monitoring 
system  performance  report.  Periods  of 
excess  emissions  that  shall  be  reported 
are  defined  as  any  3-hour  period  during 
which  the  average  nitrogen  oxides 
emissions  (arithmetic  average  of  three 
contiguous  1-bour  periods)  as  measured 
by  a  continuous  monitoring  system 
exceed  the  standard.  Semiannual  excess 
emission  reports  and  monitoring  system 
performance  reports  shall  include  the 
date  and  time  of  the  exceedence  or 
deviance,  the  nature  and  cause  of  the 
malfunction  (if  known)  and  corrective 
measures  taken,  and  identification  of 
the  time  period  during  which  the  CMS 
was  inoperative  (this  does  not  include 
zero  and  span  checks  nor  typical 
repairs/adjustments). 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 


authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  records  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  note  the  operating 
conditions  under  which  compliance 
was  achieved.  The  semiaimual  reports 
are  used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  listed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currentiy  approved  ICR.  Where 
appropriate,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  burden  under  the  Paperwork 
Reduction  Act. 

The  burden  estimates  for  NSPS 
Subpart  G: 

The  estimate  was  based  on  the 
assumption  that  there  is  approximately 
30  sources  subject  to  the  standards  and 
there  would  be  1  new  affected  facility 
each  year.  That  would  account  for  an 
annual  average  of  32  affected  facilities 
over  each  of  the  next  three  years 
covered  by  the  ICR.  For  new  sources,  it 
was  estimated  that  it  would  take:  1 
person  hours  to  read  the  instructions,  60 
person  hours  to  conduct  the  initial 
performance  tests  (assuming  that  20%  of 
the  tests  must  be  repeated),  and  7 
person  hours  to  gather  the  information 


and  write  the  initial  reports.  For  all 
sources,  it  was  estimated  that  it  would 
take:  192  person  hours  to  fill  out 
semiannual  reports  and  2,664  p>erson 
hours  to  enter  information  for  records  of 
operating  parameters. 

The  annual  average  burden  to 
industry  for  the  three-year  period 
covered  by  this  ICR  from  recordkeeping 
and  reporting  requirements  has  been 
estimated  at  2,941  person  hours.  The 
respondents  cost  were  calculated  on  the 
basis  of  $21.00  per  hour  plus  110% 
overhead.  The  total  annual  burden  to 
industry  is  estimated  at  $129,731. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  additional 
third  party  burden  is  associated  with 
this  ICR. 

NSPS  Subpart  QQQ:  Petroleum 
Refinery  Wastewater  Systems 

Supplementary  Information:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  petroleum  refinery 
wastewater  systems  located  in 
petroleum  refineries  for  which 
construction,  modification,  or 
reconstructij)n  commenced  after  May  4, 
1987.  More  specifically  affected 
facilities  include  individual  drain 
systems,  oil-water  separators  and 
aggregate  facilities  (individual  drain 
systems  together  with  downstream 
sewer  lines  and  oil-water  separators). 

Title:  New  Sources  Performance 
Standards  (NSPS)  for  Petitjleum 
Refinery  Wastewater  Systems  (Subpart 
QQQ) — Reporting  and  Recordkeeping 
(EPA  ICR  No.  1136.04;  OMB  No.  206O- 
0172) 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  must 
provide  EPA,  or  the  delegated  State 
regulatory  authority  with  the  following 
one-time-only  reports  (specified  in  40 
CFR  60.698).  Notification  of 
construction,  modification,  startup, 
shutdown,  malfunction,  and  the  date 
and  results  of  the  initial  performance 
test.  Owners  and  operators  are  also 
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required  tu  keep  records  of  design  anu 
operating  specifications  of  all 
equipment  installed  to  comply  with  the 
standards  such  as  water  seals,  covers, 
roof  seals,  and  control  devices.  Owners 
and  operators  must  submit  semiannual 
certification  reports  indicating  that  all 
emission  detection  tests  and  visual 
inspections  required  by  the  standards 
are  carried  out.  EPA  or  the  delegated 
State  regulatory  authority  uses  this 
information  to  ensure  that  equipment 
design  and  operating  specifications  are 
met.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting  ^ 
requirements  applicable  to  the  industry 
for  the  currently  approved  Information 
Collection  Request  (ICR).  Where 
applicable,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  burden  under  the  Paperwork 
Reduction  Act. 

The  estimate  was  based  on  the 
assumption  that  there  would  be  30  new 
effected  facilities  subject  to  subpart 
QQQ  per  year.  Approximately  210 
sources  are  currently  subject  to  these 
standards.  The  annual  burden  of 
reporting  and  recordkeeping  for 
facilities  subject  to  subpart  QQQ  are 
summarized  by  the  following 
information.  The  reporting  requirements 
for  all  subpart  QQQ  affected  facilities 
are  as  follows:  Read  instructions  (1 
person-hour),  Notification  of 
construction  (2  person-hours). 


Notification  of  anticipated  start-up  (2 
person-hours).  Notification  of  actual 
start-up  (2  person-hours),  Semiannual 
report  (8  person-hours).  The  reporting 
requirements  for  facilities  that  have  oil- 
water  separators  and  process  drain 
systems  are  as  follows:  Monthly 
inspection  (2  person-hours). 
Semiannual  inspection  (8  person- 
hours),  Performance  test  (330  person- 
hours),  Design  specifications  and 
compliance  certifications  (40  person- 
hours).  The  recordkeeping  requirements 
for  all  subpart  QQQ  affected  facilities 
are;  Time  to  enter  information  (1.5 
person-hours). 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

MACT  Subpart  N:  National  Emission 
Standards  for  Chromium  Emissions 
from  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 

AnnHiring  Tanks 

Supplementary  Information:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  facilities  performing  hard 
chromium  electroplating,  decorative 
chromium  electroplating  or  chromium 
anodizing. 

Background:  The  Administrator  has 
judged  that  chromium  emissions  from 
hard  chromium  electroplating, 
decorative  chromium  electroplating  or 
chromium  anodizing  cause  or  contribute 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  hard 
chromium  electroplating,  decorative 
chromium  electroplating  or  chromium 
anodizing  facilities  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  excess  emissions. 
In  order  to  ensure  compliance  with  the 
standards  promulgated  to  protect  public 
health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  p)er8onnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electionic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  30  hours  per 
reporting  response  and  59.3  hours  for 
recordkeeping.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  5020. 

Estimated  Number  of  Respondents: 
5020. 

Frequency  of  Response:  3. 

Estimated  Number  of  Responses: 
15060. 

Estimated  Total  Annual  Hour  Burden 
(recordkeeping  and  reporting):  748,896 
hours. 

Estimated  Total  Annualized  Cost 
Burden  (recordkeeping  and  reporting): 
$lb, 663, 000.00 
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MACT  Subpart  O:  Ethylene  Oxide 
Emissions  Standards  for  Sterilization 
Facilities 

Supplementary  Information:  Affected 
entities:  Entities  potentially  afl^ected  by 
this  action  are  those  which  are  subject 
to  NESHAP  subpart  O,  or  operators  of 
new  and  existing  commercial  ethylene 
oxide  (EO)  sterilization  and  fumigation 
facilities  that  use  air  pollution  control 
devices  that  are  in  operation  after 
promulgation  of  the  NESHAP  in  1994. 

Title:  NESHAP  Subpart  O:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Commercial 
Ethylene  Oxide  Sterilization  and 
Fumigation  Operations,  OMB  number 
2060-0283. 

Abstract:  The  Agency  is  required 
under  section  112(d)  of  the  Clean  Air 
Act,  as  amended,  to  regulate  emissions 
of  hazardous  £ur  pollutants  listed  in 
section  112(b). 

In  the  Administrator's  judgement,  EO 
emitted  from  commercial  EO 
sterilization  and  fumigation  operations 
causes,  or  contributes  significantly  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Consequently,  NESHAP  for  EO 
emissions  have  been  develof>ed  for  this 
source  category. 

Certain  records  and  reports  are 
necessary  to  enable  the  Administrator 
to:  (1)  Identify  new,  modified, 
reconstructed,  and  existing  sources 
subject  to  the  standards  and  (2)  ensure 
that  the  standards,  which  are  based  on 
maximum  achieveable  control 
technology  (MACT)  and  generally 
available  control  technology  (GACT), 
are  being  achieved.  These  records  and 
reports  are  required  under  the  General 
Provisions  of  40  CFR  part  63,  subpart  A 
(as  authorized  under  sections  101, 112, 
114,  116.  and  301  of  the  Clean  air  Act 
as  amended  by  Public  Law  101-549 
(U.S.C.  7401,  7412,  7414,  7416,  7601)]. 

The  NESHAP  for  Commercial 
Ethylene  Oxide  Sterilization  and 
fumigation  Operations  were 
promulgated  on  December  6,  1994. 
These  standards  apply  to  new  and 
existing  commercial  ethylene  oxide  (EO) 
sterilization  and  fumigation  facilities 
that  use  air  pollution  control  devices 
that  are  in  operation  after  promulgation 
of  the  NESHAP.  There  are  an  estimated 
total  of  181  conunercial  EO  sterilization 
and  fumigation  operations  nationwide. 
Of  this  total,  approximately  114  use 
greater  than  907  kilograms  per  year  (kg/ 
yr)  [2,000  pounds  per  year  (Ib/yr))  and 
would  be  required  to  control  emissions 
from  the  sterilization  chamber  vent  and 
limit  emissions  from  the  chamber 
exhaust  vent.  Approximately  47  use 
greater  than  9.070  k^yr  (20,000  Ib/yr) 


and  would  be  required  to  control 
emissions  from  the  aeration  room  vent 
and  the  chamber  exhaust  vent.  The 
number  of  new  operations  is  expected  to 
be  low  because  no  net  growth  is 
predicted  for  this  industry.  It  is 
expected  that  new  sterilizers  will  only 
be  added  to  replace  or  expand  existing 
capacity  and  that  few  new  facilities  will 
be  constructed. 

Owners  or  operators  of  the  affected 
facilities  described  must  submit  one- 
time reports  of  start  of  construction, 
anticipated  or  actual  startup  dates,  and 
physical  or  operation  changes  to 
existing  facilities.  In  addition,  owners  or 
operators  of  existing  commercial  EO 
sterilization  and  fumigation  operations 
will  submit  one-time  reports  of  actual 
annual  EO  use.  Owners  or  operators  of 
new  commercial  EO  sterilization  and 
fumigation  operations  will  submit  one- 
time reports  of  estimated  annual  EO  use. 

Reports  of  initial  emissions  testing  are 
necessary  to  determine  that  the 
applicable  emission  limit  is  being  met. 
The  owner  or  operator  of  a  commercial 
EO  sterilization  and  fumigation 
operation  that  uses  an  air  pollution 
control  device  to  meet  the  emission 
limit  is  required  to  maintain  records  of 
the  site-specific  monitoring  parameters 
as  well  as  daily  and  monthly 
inspections  of  the  control  device. 

The  emissions  test  reports  and  other 
records  must  be  kept  at  the  facility  for 
a  minimum  of  5  years  and  be  made 
available  to  the  Administrator  upon 
request.  All  reports  and  records  must 
comply  with  the  General  Provisions  to 
40  CFR  part  63.  Owners  or  operators  of 
a  source  subject  to  these  standards  will 
provide  a  semi-aimual  report  of  excess 
emissions  that  includes  the  monitored 
operating  parameter  value  readings 
required  by  the  standards.  The 
respondent's  State  or  local  agency  can 
be  delegated  enforcement  authority  by 
EPA  and  also  request  these  reports.  The 
information  is  used  to  determine  that  all 
sources  subject  to  these  NESHAP  are 
achieving  the  standards. 

The  record  keeping  requirements  are: 
(1)5  year  retention  or  records 
(63.367(a)),  (2)  records  of  daily  and 
monthly  inspections  (63.367(a)),  (3) 
emission  testing  (63.367(a)),  and  (4) 
records  of  EO  use  (63.367  (b)  and  (c)). 
The  reporting  requirements  are:  (1) 
Reports  of  startup,  construction  or 
modification  (63.366(a)),  (2)  notification 
and  report  of  emission  tests  and  results 
(63.366  (a)  and  (c)),  (3)  notification  of 
report  of  EO  use  (63.366(b)).  (4) 
notification  and  report  of  compliance 
sUtus  (63.366(a)).  (5)  notification  and 
report  for  waiver  applications 
(63.366(a)),  and  (6)  notification  and 
report  of  non-compliance  (63.366(d)). 


All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  op)erated  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  or 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
conunents  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  xeporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  1994 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assimiptions,  while  being  consistent 
with  the  concept  of  burden  under  the 
Paper  Reduction  Act.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating. 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
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adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  estimate  is  based  on  the 
assumption  that  there  would  not  be  any 
new  affected  facilities  over  the  three 
years  of  the  existing  ICR  and  that  there 
were  approximately  114  sources  in 
existence  at  the  start  of  the  three  years 
covered  by  the  ICR  who  must  control 
emissions  from  the  sterilization 
chamber  vent  and  limit  emissions  from 
the  chamber  exhaust  vent. 
Approximately  47  facilities  use  greater 
than  9070  kg/yr  and  must  control 
emissions  from  the  aeration  room  vent 
and  the  chamber  exhaust  vent.  The 
annual  burden  of  reporting  and 
recordkeeping  requirements  for  facilities 
subject  to  subpart  O  are  summarized  by 
the  following  information.  The  reporting 
requirements  are  as  follows:  Read 
Instructions  (1  person-hour).  Initial 
performance  test  (280  person-hours).  It 
is  assumed  that  20%  of  tests  are 
repeated  due  to  failure.  Estimates  for 
report  writing  are:  Notification  of 
construction/reconstruction  (2  person- 
hours).  Notification  of  anticipated 
startup  (2  person-hours).  Notification  of 
actual  startup  (2  person-hour). 
Compliance  status  information  report  (2 
person-hours),  waiver  application  (6 
person-hours).  Alternative  method/ 
monitoring  application  (6  person- 
hours).  Preparation  of  site-specific  test 
plan  and  report  of  initial  test  (included 
in  reporting  requirements  listed  above), 
Report  of  periods  of  noncompliance  (6 
person-hours).  Records  must  be  kept  for 
a  period  of  five  years.  Many  of  these 
requirements  are  one  time  occurances 
and  with  our  estimate  of  no  new 
facilities,  will  not  have  any  estimated 
burden  hours  associated  with  them  for 
the  next  three  year  period.  The  average 
hourly  burden  to  industry  over  the  next 
three  years  of  the  ICR  from  these 
recordkeeping  and  reporting 
requirements  is  estimated  to  be  168.6 
person  hours.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$14.50  per  hour  plus  110  percent 
overhead  (S15.95),  for  a  total  of  $30.45 
per  hour.  The  average  annual  cost 
burden  to  industry  over  the  next  three 
year  period  of  the  ICR  is  estim^ited  to  be 
$5,133.87. 

MACT  Subpart  R;  NESHAP  for 
Gasoline  Distribution  Facilities 

Supplementary  Information:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  new  and  existing  bulk 


gasoline  terminals  and  pipeline 
breakout  stations  that  are  major  sources 
of  hazardous  air  pollutants  (HAP) 
emissions  or  are  located  at  sites  that  are 
major  sources  of  HAP  emissions. 

Title:  NESHAP  for  Gasoline 
Distribution  Facilities  (63-R),  OMB 
control  number  2060-0325,  expiring 
December  31.  1997. 

Abstract:  Effective  enforcement  of  this 
rule  is  necessary  due  to  the  hazardous 
nature  of  benzene  (a  known  human 
carcinogen)  and  the  toxic  natiire  of  the 
other  10  HAP's  emitted  from  gasoline 
distribution  facilities.  The  EPA  is 
charged  under  section  112  of  the  Clean 
Air  Act  (CAA  or  Act),  as  amended,  to 
establish  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP). 
Section  114  of  the  Act  allows  the 
Administrator  to  require  inspections, 
monitoring,  and  entry  into  facilities  to 
ensure  compliance  with  a  section  112 
emission  standard.  Records  and  reports 
are  necessary  to  enable  the  EPA  to 
identify  facilities  that  may  not  be  in 
compliance  with  the  standards.  The 
information  will  be  used  by  agency 
personnel  to:  (1)  Identify  sources  subject 
to  the  standards;  (2)  ensure  that  leakage 
emissions  from  cargo  tanks  and  process 
piping  equipment  components  (both 
liquid  and  vapor)  during  loading  are 
being  minimized;  (3)  ensure  that 
emission  control  devices  are  being 
properly  operated  and  maintained;  and 
(4)  ensure  that  emissions  from  storage 
vessels  are  minimized  and  rim  seal  and 
fitting  defects  are  repaired  on  a  timely 
basis.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Based  upon  the 
latest  available  figures,  the  Agency 
estimated  the  number  of  pipeline 
breakout  station  respondents  to  be  20 
with  a  burden  of  68.35  hours  for  each 
respondent.  For  Reporting 
Requirements,  it  was  estimated  to  take 
45  hours  to  complete  necessary  storage 
tank  seal  and  seal  gap  inspections,  read, 
gather  and  write  the  necessary  reports. 
For  Recordkeeping  Requirements,  23.35 
hours  were  estimated  to  develop  a 
recordkeeping  system  (8  hours),  time  to 
enter  the  information  into  the  system 
(3.35  hours),  personnel  training  (8 
hours)€md  conduct  audits  (4  hours).  The 
Agency  estimated  the  number  of  bulk 
gasoline  terminals  to  be  243  with  a 
burden  of  445.85  hours  for  each 
respondent.  For  Reporting 
Requirements,  it  was  estimated  to  take 
404  hours  to  complete  initial  and  repeat 
performance  tests,  complete  necessary 
storage  tank  seal  and  seal  gap 
inspections,  read,  gather  and  write  the 
necessary  reports.  For  Recordkeeping 
Requirements,  41.85  hours  were 
estimated  to  file,  update  and  cross- 
reference  cargo  tank  inspection  records 
(12.5  hours),  develop  a  recordkeeping 
system  (8  hours),  time  to  enter  the 
information  into  the  system  (3.35 
hours),  personnel  training  (12  hours) 
and  conduct  audits  (6  hours).  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

MACT  Subpart  T:  Halogenated  Solvent 
Cleaning 

Supplementary  Information:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  which  operate 
individual  batch  vapor,  in-line  vapor, 
in-line  cold,  and  batch  cold  solvent 
cleaning  machines  that  use  any  solvent 
containing  methylene  chloride, 
perchloroethylene,  1,1.1- 
trichloroethane,  carbon  tetrachloride,  or 
chloroform  or  any  combination  of  these 
halogenated  HAP  solvents,  in  a  total 
concentration  greater  than  5  percent  by 
weight,  as  a  cleaning  and/or  drying 
agent. 
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Title:  NSPS  Subpart  T:  Nationai 
Emission  Standards  for  Halogenated 
Solvent  Cleaning,  OMB  control  Number 
2060-0273,  expires  December  31,  1997. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  63.460.  et  seq., 
subpart  T,  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  Halogenated  Solvent  Cleaning.  This 
information  notifies  EPA  when  a  source 
becomes  subject  to  the  regulations, 
informs  the  Agency  if  a  source  is  in 
compliance  when  it  begins  operation, 
and  informs  the  Agency  if  the  source 
remained  in  compliance  during  any 
period  of  operation.  In  the 
Administrator's  judgment,  emissions  of 
hazardous  air  pollutants  (HAPs)  from 
halogenated  solvent  cleaners  may  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore, 
NESHAP  standards  were  promulgated 
for  this  source  category,  as^sequired 
under  section  112  of  the  Clean  Air  Act. 

HAP  emissions  from  halogenated 
solvent  cleaners  are  the  result  of 
inadequate  equipment  design  and  work 
practices.  These  standards  rely  on  the 
proper  design  and  operation  of 
halogenated  solvent  cleaners  such  as 
working-mode  covers,  freeboard  ratio  of 
1.0,  and  reduced  room  draft  to  reduce 
solvent  emissions  from  halogenated 
solvent  cleaners.  Certain  records  and 
reports  are  necessary  to  enable  EPA  to 
identify  sources  subject  to  the  standards 
and  to  ensure  that  the  standards  are 
being  achieved.  Owners/operators  of 
halogenated  solvent  cleaners  must 
provide  EPA  vyith  an  initial  notification 
of  existing  or  new  solvent  cleaning 
machines,  initial  statement  of 
compliance,  an  annual  control  device 
monitoring  report  (owners/operators  of 
batch  vapor  and  in-line  cleaning 
machines),  an  annual  solvent  emission 
report  (owners/operators  of  batch  vapor 
and  in-line  cleaning  machines 
complying  with  the  alternative 
standard),  and  exceedance  of 
monitoring  parameters  or  emissions. 
The  records  that  the  facilities  maintain 
indicate  to  EPA  whether  they  are 
operating  and  maintaining  the 
halogenated  solvent  cleaners  properly  to 
control  emissions.  In  order  to  ensure 
compliance  with  the  standards 
promulgated  to  protect  public  health, 
adequate  reporting  and  recordkeeping  is 
necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regtilations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  43  hours  per 
reporting  response  and  95  hours  for 
recordkeeping.  To  minimize  the  burden, 
much  of  the  information  the  EPA  would 
need  to  determine  compliance  is 
recorded  and  stored  at  the  fKility. 
Minimal  reporting  is  necessary  unless  a 
violation  occurs.  This  estimate  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  9,423. 

Estimated  Numoer  of  Respondents: 
9.423. 

Frequency  of  Response:  3. 

Estimated  Number  of  Responses: 
28,269. 

Estimated  Total  Annual  Hour  Burden 
(recordkeeping  and  reporting):  392,529 
hours. 

Estimated  Total  Annualized  Cost 
Burden  (recordkeeping  and  reporting): 
$13,050,014. 


MACT  Subpart  EE:  Magnetic  Tape 
Manufacturing 

Supplementary  Information:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  which  are  subject 
to  NESHAP  subpart  EE,  owners  and 
operators  of  new  and  existing  magnetic 
tape  manufacturing  operations  located 
at  major  sources  of  hazardous  air 
pollutants  (HAP)  as  defined  in  section 
112  of  the  Clean  Air  Act. 

Title:  National  Emission  Standards  for 
Magnetic  Tape  Manufacturing 
Operations — Subpart  EE,  OMB  Number 
2060-0326,  expires  December  15, 1997. 

Abstract:  The  EPA  is  required  under 
section  112(d)  of  the  Clean  Air  Act 
(Act),  as  amended,  to  regulate  emissions 
of  HAP  listed  in  section  1 12(b)  of  the 
Act.  In  addition,  section  114(a)  states 
that: 

*  *   *  the  Administrator  may  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  Act  to  (A)  Establish  and  maintain  such 
records,  (B)  make  such  reports.  (C)  install, 
use  and  maintain  such  monitoring  equipment 
or  methods  (in  accordance  with  such 
methods  at  such  locations,  at  such  intervals, 
and  in  such  manner  as  the  Administrator 
shall  prescribe),  and  (D)  provide  such  other 
information,  as  he  may  reasonably  require. 

Certain  records  and  reports  are 
necessary  to  enable  the  Administrator  to 
identify  sources  subject  to  the 
standards,  and  ensure  that  the 
standards,  which  are  based  on 
maximum  achievable  control 
technology  (MACT),  are  being  achieved. 
The  Agency  will  use  the  information  to 
ensure  that  MACT  is  being  properly 
applied,  and  ensure  that  the  emission 
control  system  is  being  prop>erly 
operated  and  maintained  and  that  the 
standards  are  being  achieved  on  a 
continual  basis.  Record.<:  and  reports  are 
necessary  to  enable  the  Agency  to 
identify  facilities  that  may  not  be  in 
compliance  with  the  standards.  Based 
on  reported  information,  the  Agency  can 
decide  which  facilities  should  be 
inspected  and  what  records  or  processes 
should  be  inspected  at  the  facilities.  The 
records  that  facilities  maintain  would 
indicate  to  the  Agency  whether  owners 
or  operators  are  in  compliance  with  the 
standards  and  whether  plant  personnel 
are  operating  and  maintaining  control 
equipment  properly. 

In  the  Administrator's  judgment,  HAP 
emissions  from  magnetic  tape 
manufacturing  operations  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The 
predominant  HAP  used  in  magnetic 
tape  operations  include  methyl  ethyl 
ketone,  toluene,  methyl  isobutyl  ketone, 
and  magnetic  particles  containing 
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chromium  dioxide  and  cobalt 
compounds.  Other  less  frequently  used 
HAP  are  xylene  and  ethyl  benzene. 
Therefore,  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Magnetic  Tape 
Manufacturing  Operations  were 
proposed  on  March  11,  1994,  and 
promulgated  on  December  15,  1994. 
These  standards  apply  to  new  and 
existing  magnetic  tape  manufacturing 
operations  located  at  major  sources  of 
HAP. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  reports;  Notification  of  intent 
to  construction  or  reconstruction,  report 
construction  date  and  notification  of 
anticipated  and  actual  startup  (40  CFR 
63.707(a)).  The  owner  or  operator  must 
provide  notification  of  applicability  of 
the  standards  (40  CFR  63.707  (a),  (b), 
and  (c));  and  notification  and  report  of 
performance  tests  and  results  (40  CFR 
707  (a)).  They  must  also  develop 
startup,  shutdown,  malfunction  plan 
and  submit  reports  (40  CFR  707  (a)  and 
(i)):  and  develop  a  quality  control  plan 
for  continuous  monitoring  system.  In 
addition,  the  owner  or  operator  must 
report  when  exceeding  HAP  usage 
cutoff  or  when  area  source  becomes 
major  (40  CFR  707(j));  and  provide 
notification  and  report  of  compliance 
status  and  waiver  application  (40  CFR 
707(a)).  They  must  also  report  quarterly 
monitoring  exceedances  and  excess 
emissions  and  semiannual  reports  of  no 
excess  emissions  (40  CFR  707  (a)  and 
(i)). 

Recordkeeping  specific  to  this  subpart 
require  5  year  retention  of  records  (40 
CFR  63.706  (a)  and  (h)).  The  owner  or 
operator  shall  maintain  records  of 
monitored  values,  maintenance,  startup, 
shutdown,  malfunction,  CMS 
maintenance  and  calibration  (40  CFR 
63.706(a)).  Additional  records 
requirements  include  the  freeboard  ratio 
(40  CFR  63.706(b));  records  of 
performance  tests  (40  CFR  63.705  and 
63.706(a));  records  of  material  balance 
calculation  (40  CFR  63.706  (a)  and  (d)); 
and  records  of  HAP  usage  (40  CFR 
63.706(c)). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  current  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  the  currently 
approved  1994  Information  Collection 
Request  (ICR).  Where  appropriate,  the 
Agency  identified  specific  tasks  and 
made  assumptions,  while  being 
consistent  with  the  concept  of  burden 
under  the  Paperwork  Reduction  Act. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  estimate  was  based  on  the 
assumption  that  there  would  be  14 
sources  covered  by  the  ICR  during  the 
first  year,  and  only  12  facilities  were 
required  to  comply  in  year  2  and  an 
additional  source  in  year  three.  The 
annual  burden  of  reporting  and 
recordkeeping  requirements  for  facilities 
subject  to  subpart  EE  are  summarized  by 
the  following  information.  The  reporting 
requirements  are  as  follows:  Read 
Instructions  (1  person-hour),  Initial 
performance  test  for  air  pollution 
control  device  (445  person-hours).  It  is 
assumed  that  20  percent  of  tests  are 
repeated  due  to  failure.  The  initial 
performance  test  for  total  enclosure  (215 
person-hours)  and  performance  test  for 
VOC  CEMs  (175  person-hours). 
Quarterly  VOC  CEMs  audits  (10  person- 
hours)  Estimates  for  report  writing  are: 
Notification  of  constructiony 
reconstruction  (2  person-hours). 


Notification  of  intent  to  construct/ 
reconstruct  (6  person-hours). 
Notification  of  anticipated  startup  (2 
person-hours),  Notification  of  actual 
startup  (2  person-hours).  Notification  of 
initial  performance  test  (1  person- 
hours).  Notification  of  applicability  of 
the  standard-new/reconstructed  sources 
and  existing  sources  (1  person-hour), 
Notification  of  compliance  status  (4 
person-hours),  submit  startup, 
shutdown,  malfunction  plan  (20  person- 
hours),  develop  and  implement  quality 
control  plan  for  continuous  monitoring 
systems  (CMS)  (50  person-hours).  In 
addition,  facilities  must  report  when 
they  exceed  HAP  usage  cutoff  (or  report 
area  source  becoming  major  source)(2 
person-hours),  waiver  application  (6 
person-hours),  report  of  monitoring 
exceedances  and  periods  of 
noncompliance,  including 
inconsistencies  with  the  startup, 
shutdown,  malfunction  plan  (16  person- 
hours),  and  report  of  no  excess 
emissions,  including  startup,  shutdown, 
and  malfunction  reports.  The  facility 
must  also  develop  a  record  keeping 
system  (40  person-hours),  and  adjust 
and  calibrate  CMS  and  maintain  records 
of  this  and  any  CMS  malfunction  that 
occurs  (6  person-hours). 

The  average  burden  to  industry  over 
the  three  years  of  the  current  ICR  from 
these  recordkeeping  and  reporting 
requirements  was  estimated  to  be  10,200 
person-hours  on  an  annual  basis.  The 
respondent  costs  have  been  calculated 
on  the  basis  of  estimated  hourly  rates  of 
technical  at  $33.  management  at  $49, 
and  clerical  at  $15.  The  average  annual 
burden  to  industry  over  the  three  year 
period  of  the  ICR  was  estimated  to  be 
$327,734. 

RCRA  Subpart  CC:  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments  and  Containers  at 
Hazardous  Waste  Treatment,  Storage 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators 

Supplementary  Information:  Affected 
entities:  Those  entities  subject  to  the 
Resource  Conservation  and  Recovery 
Act  requirements;  treatment,  storage  and 
disposal  facilities  and  generators  are 
affected  by  this  action  in  which 
hazardous  wastes  are  stored  in  tanks, 
surface  impoundments  and  containers 
that  emit  organic  air  emissions. 

Title:  Organic  Air  Emission  Standards 
for  Tanks.  Surface  Impoundments  and 
Containers  at  Hazardous  Waste 
Treatment,  Storage  and  Disposal 
Facilities  and  Hazardous  Waste 
Generators,  OMB  Number  2060-0318. 
expiring  November  9,  1994. 

Abstract:  Organic  air  emissions  have 
effects  upon  human  health  as  well  as 
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reacting  with  other  compounds  in  the 
atmosphere  to  form  ozone.  Ozone  is  a 
major  air  quality  problem  in  many  cities 
throughout  the  United  States.  The 
collection  of  this  information  is  used  by 
the  EPA  to  ensure  that  appropriate 
environemntal  rules  are  being  complied 
with  and  that  emission  control  devices 
are  properly  operated  and  maintained. 
Reports  required  under  this  collection 
authority  are  used  by  the  Agency  to 
monitor  compliance  as  well  as  targeting 
treatment,  storage  and  disposal  facilities 
for  inspection.  Section  3004(n)  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  directed  the  EPA 
to  promulgate  regulations  for 
monitoring  and  control  of  air  emissions 
from  treatment,  storage  and  disposal 
facilities,  as  necessary,  to  protect  human 
health  and  the  environment.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  ON4B  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Based  upon  the 
latest  available  figiu^s,  the  Agency 
estimated  the  number  of  respiondents  to 
be  9, 529  with  a  burden  of  62.5  hours  for 
each  respondent.  For  Reporting 
Requirements,  it  was  estimated  to  take 
9  hours  to  read,  gather  and  write  the 
necessary  reports.  For  Recordkeeping 
Requirements,  53.5  hours  were 
estimated  to  complete  the  necessary 
testing  and  inspecting  of  tanks,  surface 
impoundments  and  containers  (21.5 
hours),  develop  a  recordkeeping  system 
(16  hours),  time  to  enter  the  information 
into  the  system  (8  hours)  and  personnel 
training  (8  hours).  This  estimate 
includes  the  time  needed  to  review 


instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  2, 1997. 
Bruce  Weddk, 

Acting  Director,  Office  of  Compliance. 
(PR  Doc.  97-15983  Filed  6-17-97;  8:45  ami 
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OMB   A y er  y  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  TSCA  Section  8(a)  Chemical- 
Specific  Rules  [EPA  ICR  No.  1198.05; 
OMB  Control  No.  2070-0067]  has  been 
forwarded  to  the  OfBce  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR, 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  is  scheduled  to 
expire  on  August  31,  1997.  A  Federal 
Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  February  26,  1997  (62  FR 
8725).  EPA  did  not  receive  any 
comments  on  this  ICR  during  the 
comment  period. 

DATES:  Additional  comments  may  be 
submitted  on  or  t)efore  July  18,  1997. 

FOR  FURTHER  MFORMATION  OR  A  COPY 
CONTACT:  Sandy  Farmer  at  EPA  by 
phone  on  (202)  260-2740  or  by  e-mail: 
"farmer.sandy^pamail.epa.gov,"  and 


refer  to  EPA  ICR  No.  1198.05  and  OMB 

Control  No.  2070-0067. 

ADDRESSES:  Send  comments,  referencing 

EPA  ICR  No.  1198.05  and  OMB  Control 

No.  2070-0067,  to  the  following 

addresses: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Regulatory 
Information  Division  (Mailcode: 
2137),  401  M  Street,  S.W., 
Washington,  DC  20460 

And  to: 

OfBce  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk 
Officer  for  EPA,  725  17th  Street,  N.W.. 
Washington,  DC  20503. 

SUPPl£MENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  1198.05; 
OMB  Control  No.  2070-0067. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  August  31, 
1997. 

Title:  TSCA  Section  8(a)  Chemical- 
Specific  Rules. 

Abstract:  Section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
authorizes  the  Administrator  of  EPA  to 
promulgate  rules  that  require  persons 
who  manufacture,  import  or  process 
chemical  substances  and  mixtures,  or 
who  propose  to  manufacture,  import,  or 
process  chemical  substances  and 
mixtures,  to  maintain  such  records  and 
submit  such  reports  to  EPA  as  may  be 
reasonably  required.  Any  chemical 
covered  by  TSCA  for  which  EPA  or 
another  Federal  agency  has  a  reasonable 
need  for  information  and  which  cannot 
be  satisfied  via  other  sources  is  a  proper 
potential  subject  for  a  chemical-specific 
TSCA  section  8(a)  rulemaking. 
Information  that  may  be  collected  under 
TSCA  section  8(a)  includes,  but  is  not 
limited  to,  chemical  names,  categories 
of  use,  production  volume,  byproducts 
of  chemical  production,  existing  data  on 
deaths  and  envirormiental  effects, 
exposure  data,  and  disposal 
information.  Generally,  EPA  uses 
chemical-specific  information  under 
TSCA  section  8(a)  to  evaluate  the 
potential  for  adverse  human  health  and 
environmental  effects  caused  by  the 
manufacture,  importation,  processing, 
use  or  disposal  of  identified  chemical 
substances  and  mixtures.  Additionally, 
EPA  may  use  TSCA  section  8(a) 
information  to  assess  the  need  or  set 
priorities  for  testing  and/or  further 
regulatory  action.  To  the  extent  that 
reported  information  is  not  considered 
confidential,  environmental  groups, 
environmental  justice  advocates,  state 
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and  local  government  entities  and  other 
members  of  the  public  will  also  have 
access  to  this  information  for  their  own 


use. 


Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  704).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  aimual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  range 
between  approximately  67  and  275 
hours  per  response  for  an  estimated  four 
respondents  maiung  one  or  more 
submissions  of  information  annually. 
These  estimates  include  the  time 
needed  to  review  instructions;  develop. 
acquire,  install  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  these 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  persons  who 
manufacture,  import  or  process 
chemical  substances  and  mixtures,  or 
who  propose  to  manufacture,  import,  or 
process  chemical  substances  and 
mixtures,  in  the  United  States. 

Estimated  No.  of  Respondents:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  275  hours. 

Frequency  of  Collection:  On  occasion. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  1 ,665  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB,  from  1,940 
hours  currently  to  an  estimated  275 
hours.  At  the  time  of  the  last  clearance 
of  this  ICR  in  May  1994.  EPA  estimated 
the  burden  for  respondents  to  be  276 
hours  annually,  a  decrease  of  1.940 
hours  from  the  burden  total  in  the  OMB 
inventory  at  the  time  However.  OMB's 
action  notice  approving  this  ICR,  dated 
August  8.  1994,  appears  to  transpose 


these  two  numbers:  the  action  notice 
indicates  a  new  status  of  1,940  burden 
hours  and  a  difference  of  -275  hours. 
EPA  believes  that  this  was  a  simple 
inversion  mistake  made  at  the  time  the 
approval  was  processed. 

The  current  request  for  renewal 
estimates  a  total  burden  to  respondents 
of  275  hours,  a  difference  of  one  hour 
from  that  estimated  in  EPA's  1994 
request  for  renewal.  However,  the 
current  burden  estimate  of  275  hours 
represents  a  decrease  of  1 ,665  hours 
from  the  (incorrect)  burden  total  in  the 
current  OMB  inventory.  Note  that  the 
reason  for  the  reduction  in  burden  at  the 
time  of  the  1994  clearance  of  this  ICR 
was  that  the  estimate  for  the  number  of 
TSCA  section  8(a)  chemical-specific 
rules  to  be  promulgated  annually  was 
reduced  frtim  an  anticipated  ten  rules 
per  year  to  one  rule  per  year. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12.  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  June  12.  1997. 
loMph  Ralaw, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-15986  Filed  6-17-97;  6:45  am| 
wuNQcooc  asep  m  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{FRL-6843-8] 

Pttrformance  Evaluation  Reports  for 
Fiscal  Year  1996  Section  105  Grants; 
Missouri,  Kansas,  Iowa,  Nebraska 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUMMARY:  The  EPA's  grant  regulations 
(40  CFR  35.150)  require  the  Agency  to 
conduct  yearly  performance  evaluations 
on  the  progress  of  the  approved  State/ 
EPA  Agreements.  The  EPA's  regulations 
(40  CFR  56.7)  require  that  the  Agency 
make  available  to  the  public  the 
evaluation  reports.  The  EPA  has 
conducted  evaluations  on  the  Missouri 
Department  of  Natural  Resources, 
Nebraska  Department  of  Environmental 
Quality.  Iowa  Department  of  Natural 
Resources,  and  Kansas  Department  of 
Health  and  Environment.  These 
evaluations  were  conducted  to  assess 
the  agencies'  performance  under  the 
grants  made  to  them  by  the  EPA 
pursuant  to  section  105  of  the  Clean  Afr 
Act. 


EFFECTIVE  DATE:  June  18.  1997. 
ADDRESSES:  Copies  of  the  evaluation 
reports  are  available  for  public 
inspection  at  the  EPA's  Region  VU  Air, 
RCRA.  and  Toxics  Division;  726 
Minnesota  Avenue;  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pawlowski  at  (913)  551-7920. 

Dated:  June  4. 1997. 
William  Rica, 

Acting  Regional  Administrator. 
[FR  Doc.  97-15987  Filed  6-17-97;  8:45  am] 
BILUNQ  CODE  6fl«0^60-P  « 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S844-2] 

Envlronmer:ta>  a:d!:«.';:s 
Subcommittee  of  t^^^  hh'.. 
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AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Environmental  Statistic  Subcommittee 
(of  the  Environmental  Information, 
Economics  and  Technology  Committee) 
of  the  National  Advisory  Coimcil  on 
Environmental  Policy  and  Technology 
(NACEPT)  will  hold  a  one  day  meeting 
of  the  full  Subcommittee. 

The  Environmental  Statistics 
Subcommittee  was  formed  to  provide 
key  recommendations  and  strategic 
advice  on  the  statistical  products  and 
activities  necessary  to  enhance  the 
Agency's  knowledge  about 
environmental  statistics  and  trends,  and 
to  explore  information  gaps  from  the 
perspective  of  the  users/products  of 
these  data  products.  The  meeting  is 
being  held  to  discuss  and  offer  critical 
advice  on  initiatives  of  the  Office  of 
Strategic  Plaiming  and  Environmental 
Data. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  the  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
on  July  22.  1997  from  9:00  a.m.  to  5:00 
p.m.  The  meetings  will  be  held  at  Loews 
L'Enfant  Plaza  Hotel  480  L'Enfant  Plaza, 
S.W.  2nd  Floor  Renoir  Conference  Room 
Washington,  D.C.  20024.  This  meeting  is 
open  to  the  public.  Due  to  limited  space, 
seating  at  the  meeting  will  be  on  a  first- 
come  basis. 
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ADDRESSES:  Written  comments  should 
be  sent  to:  N.  Phillip  Ross.  Office  of 
Strategic  Planning  and  Environmental 
Data,  U.S.  Environmental  Protection 
Agency,  Mail  Code  2161,  401  M  Street, 
S.W.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
N.  Phillip  Ross,  Designated  Federal 
Official,  Direct  Line  (202)  260-0250, 
General  Line  (202)  260-5244,  FAX  (202) 
260-8550. 

Dated:  June  13,  1997. 
Barry  D.  Nussbaum, 

Acting  Designated  Federal  Official. 

(PR  Doc.  97-15982  Filed  6-17-97;  8:45  am] 

BILUNO  CODE  65eO-60-M 


ENVIRON- M  F  s^AL  PROTECTION 
AGENCY 

[FRL-5843-3 1 

Notice  of  Public  Meetings  on  the 
Pesticide  Formulating,  Packaging  and 
Repackaging  Effluent  Limitations 
Guidelines  and  Standards'  Pollution 
Prevention  A  te^  ative 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meetings. 

summary:  The  Office  of  Science  and 
Technology  announces  five  meetings  on 
the  Pollution  Prevention  (P2) 
Alternative,  a  compliance  alternative  of 
the  November  1996  effluent  guidelines 
for  the  Pesticide  Formulating, 
Packaging,  and  Repackaging  (PFPR) 
Industry  (61  FR  57518).  The  meetings 
were  designed  for  the  regulated 
community  and  the  state/local 
regulators  to  provide  guidance  on  this 
compliance  alternative.  These  meetings 
will  not  cover  implementation  of  the 
zero  discharge  limitations  and  standards 
for  "Refilling  Establishments" 
(Subcategory  E)  facilities  (i.e.,  facilities 
regulated  by  40  CFR  455.60). 
DATES:  EIPA  will  conduct  five  public 
meetings  on  the  Pollution  Prevention 
Alternative  on:  Tuesday,  July  15, 1997, 
and  Wednesday,  July  16,  1997,  in 
Chicago,  Illinois:  on  Thursday,  July  24, 
1997,  and  Friday.  July  25,  1997,  in 
Atlanta,  Georgia;  on  Tuesday.  August 
26,  1997,  and  Wednesday,  August  27, 
1997,  in  Dallas.  Texas;  on  Monday, 
September  22,  1997.  and  Tuesday, 
September  23.  1997,  in  Portland. 
Oregon;  and  on  Thursday,  September 
25,  1997,  and  Friday,  September  26, 
1997,  in  Kansas  City,  Missouri. 
ADDRESSES:  The  workshop  on  July  15- 
16.  1997,  will  be  held  at  the  Hotel  Inter- 
Continental,  505  North  Michigan 
Avenue,  Chicago,  Illinois.  The 
workshop  on  July  24-25,  1997.  will  be 


held  at  the  Harvey  Hotel— Atlaiua 
Powers  Ferry,  6345  Powers  Ferry  Road, 
NW.  Atlanta,  Georgia.  The  workshop  on 
August  26-27.  1997.  will  be  held  at  the 
Fairmont  Hotel,  1717  North  Akard 
Street,  Dallas.  Texas.  The  workshop  on 
September  22-23.  1997.  will  be  held  at 
the  Doubletree  Portland — Columbia 
River,  1401  North  Hay  den  Island  Drive, 
Portland.  Oregon.  The  workshop  on 
September  25-26.  1997,  will  be  held  at 
the  Adam's  Mark  Hotel,  9103  East  39th 
Street.  Kansas  City,  Missoiui. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Shari  Zuskin  by  facsimile  at  (202)  260- 
7185.  or  by  E-mail: 
zuskin.shari@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Meeting/Hotel  Arrangements 

Meeting  arrangements  are  being 
coordinated  by  DynCorp,  Inc.  For 
information  on  registration  and  a 
registration  form,  contact  Cindy 
Simbanin.  300  N.  Lee  Street,  Suite  500, 
Alexandria,  VA  22314.  Phone:  (703) 
519-1386.  Facsimile  ntunber:  (703)  684- 
0610.  Space  is  limited  and  reservations 
are  being  taken  on  a  first  come,  first 
served  basis.  No  fees  will  be  charged  to 
attend.  Attendees  must  fax  or  mail  a 
completed  registration  form  to  Cindy 
Simbanin.  Please  note  that  participants 
will  be  encouraged  to  select  a  first  and 
second  choice  workshop  location; 
however,  if  you  are  choosing  to  attend 
the  Chicago  or  Atlanta  meetings  make 
your  hotel  reservation  immediately,  do 
not  wait  for  your  workshop  "egistration 
confirmation.  Upon  receipt  of  your 
registration  form,  a  confirmation  will  be 
faxed,  mailed,  or  e-mailed  to  you. 

Hotel  reservations  for  Chicago  may  be 
made  by  contacting  the  Inter- 
Continental  Hotel-,  (312)  944-4100. 
Guest  rates  are  $119  single  and  $142 
double  occupancy,  including  tax. 
Reservations  must  be  made  by  June  21, 
1997.  When  making  reservations,  you 
must  specify  that  you  are  affiliated  with 
the  EPA  PFPR  Workshop  to  qualify  for 
the  quoted  rate. 

For  the  Atlanta  meeting,  hotel 
reservations  may  be  made  by  contacting 
the  Harvey  Hotel — Atlanta  Powers  Ferry 
at  (770)  955-1700.  Tax  exempt 
government  guest  rates  are  $96  single 
and  $116  double  occupancy.  Non- 
government, tax  inclusive  guest  rates  are 
$108.48/single  and  $131.08/double 
occupancy.  Reservations  must  be  made 
by  July  10. 1997,  and  you  must 
reference  the  event  as  the  EPA  PFPR 
Workshop. 

Hotel  reservations  for  the  Dallas 
meeting  may  be  made  by  contacting  the 
Fairmont  Hotel  at  (800)  527-^727.  Ask 
for  reservations  and  identify  the  group 


as  the  EPA  PFPR  Workshop.  The  tax 
exempt  government  room  rate  is  $84 
single/double  occupancy.  The  non- 
government, tax  inclusive  rates  are 
$134.47/single  and  $145.77/doubie 
occupancy.  To  receive  the  group  rates 
quoted  above  all  reservations  must  be 
made  by  August  1,  1997. 

For  the  Portland  meeting,  reservations 
may  be  made  by  contacting  the 
Doubletree  Portland — Columbia  River, 
(800)  733-5466,  ask  for  the  Reservations 
Department,  and  identify  the  group  as 
the  EPA  PFPR  Workshop.  ReservaUons 
must  by  made  by  August  31. 1997.  Tax 
exempt  government  room  rates  are  $87/ 
single  and  $105/double  occupancy. 
Non-government,  tax  inclusive  rates  are 
$95.00/single  and  $114.45/double 
occupancy. 

Hotel  reservations  for  the  Kansas  City 
meeting  may  be  made  by  contacting  the 
Adam's  Mark  Hotel,  (816)  737-0200.  ask 
for  Reservations,  and  identify  the  group 
as  the  EPA  PFPR  Workshop. 
Reservations  must  be  made  by  August 
29,  1997.  Tax  exempt  government  rates 
are  $78/single  and  $88/double.  Non- 
government rates  are  $106.38/single  and 
$117.57/double  occupancy,  inclusive  of 
taxes. 

Accommodations  are  limited  at  each 
location,  so  please  make  your 
reservations  early.  Contact  Cindy 
Simbanin  for  information  on 
government  tax  exempt  rates,  guarantee, 
and  cancellation  policies  for  the  hotels 
listed  above.  Phone:  (703)  519-1386; 
Facsimile:  (703)  684-0610. 

Background 

On  November  6.  1996.  EPA  published 
the  final  rule:  Pesticide  Formulating, 
Packaging,  and  Repackaging  (PFPR) 
Industry  Effluent  Limitations  Guidelines 
and  Standards  (61  FR  57518).  The 
regulation  provides  Subcategory  C 
facilities  (approximately  1.500  facilities) 
a  choice  between  zero  discharge  and  a 
compliance  alternative,  named  the 
"Pollution  Prevention  (P2)  Alternative." 
This  struct\ire  provides  a  compliance 
option  to  PFPR  facilities  who  agree  to 
implement  certain  pollution  prevention, 
recycle  and  reuse  practices  (and 
wastewater  treatment  when  necessary). 
Facilities  choosing  and  implementing 
the  P2  Alternative  will  receive  a 
discharge  allowance. 

The  P2  Alternative  is  the  first  of  its 
kind  to  be  utilized  in  an  effluent 
guideline.  For  this  reason,  EPA  will 
provide  guidance  on  implementing  the 
P2  Alternative  at  the  five  regional 
meetings  and  in  manual  tided, 
"Pollution  Prevention  (P2)  Guidance 
Manual  for  the  Pesticide  Formulating, 
Packaging,  and  Repackaging  Industry: 
Implementing  the  P2  Alternative."  The 
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guiaaiice  nianual  can  be  obtained  by 
contacting  Shari  Zuskin  by  facsimile  at 
(202)260-7185.  or  by  E-mail: 
zuslun.shari@epamail.epa.gov. 

The  P2  Alternative  is  based  on  a  list 
of  specified  pollution  prevention, 
recycle,  and  reuse  practices  which  are 
listed  on  Table  8  (61  FR  57553)  of  the 
final  rule.  Modification  of  these 
practices  is  allowed  with  acceptable 
justification  (as  listed  on  Table  8  or  as 
approved  by  the  permitting/control 
authority).  The  Alternative  also  requires 
certain  paperwork  for  compliance  with 
the  alternative  (i.e.,  initial  certification, 
periodic  certification,  and  on-site 
compliance  paperwork).  This 
paperwork  documents  the  facility's 
choice  between  zero  discharge  and  the 
P2  Alternative;  any  justifications 
allowing  modification  to  the  listed  P2 
practices  on  Table  8;  the  treatment 
technologies  that  are  being  used  to 
obtain  a  "P2  allowable  discharge,"  as 
defined  in  the  regulation;  the  method  by 
which  the  facility  has  chosen  to 
demonstrate  that  the  treatment  system  is 
well  operated  and  maintained;  and  the 
rationale  for  choosing  the  method  of 
demonstration. 

The  PFPR  Meetings  (and  the  guidance 
manual)  have  been  designed  to  provide 
detailed  guidance  to  industry  and 
Regional/State/Local  regulators, 
including  guidance  on  conducting  the 
P2  audit,  completing/approving  the 
compliance  paperwork  for  the 
regulation,  selecting/approving  the 
"appropriate"  treatment  technologies, 
setting  up  treatability  tests,  evaluating 
test  results,  and  demonstrating/ 
enforcing  compliance  in  lieu  of 
analytical  methods  and  national 
numerical  limitations. 

The  agenda  and  breakout  session 
summaries  for  the  meetings  are  as 
follows: 

Preliminary  Agenda  for  the  Pesticide 
Formulating,  Packaging,  and 
Repackaging  Pollution  Prevention 
Workshops 

'  (Note:  Agenda  is  subject  to  change  prior  to 
first  workshop) 

Day  1 

8:00  am    Registration  and  Check-in 
9:00  am    Welcome  and  Workshop  Structure 
9:20  am    Overview  of  PFPR  Effluent 
Guidelines  and  Standards 

A  basic  overview  of  effluent 
guidelines  and  standards,  pollution 
prevention  (P2),  the  EPA  P2  hierarchy, 
PFPR  operations,  and  compliance  with 
the  PFPR  rule. 
10:30  am     Break 

10:45  am     Pollution  Prevention  Equipment 
and  Practices 

A  discussion  of  the  P2  equipment  and 
practices  effective  for  PFPR  operations. 


12:00  pm    Lunch  On  Your  Own 
1 :15  pm    The  PFPR  Pollution  Prevention 
Audit 
Explanations  of  compliance  with  the  P2 

Alternative  through  the  P2  Audit, 
Introduction  to  the  audit  checklist  and  an 
example  audit. 
3:00  pm    Break 

3:15  PM     P2  Audit  Group  Exorcise 
Participants  work  in  groups  to  complete 
audit  tables  for  an  example  facility. 
4:00  pm    Description  of  Treatment 

Technologies 
5:00  pm     Day  1  Wrap-up     '■ 

Day  2 

8:30  am    Day  2  Introduction 

8:45  am     The  PFPR  Treatability  Test 
Discussion  of  various  treatability  test 
issues,  including  how  to  determine  if  a 
treatability  test  is  necessary,  how  to  plan 
the  test,  how  to  document  and  evaluate 
the  test  results,  and  how  to  make  a  final 
compliance  decision. 

10:30  am    Break 

10:45  am    Compliance  Documentation 
Discussion  of  the  required  compliance 
documentation,  including  initial  and 
periodic  certification  statements  and  on- 
site  compliance  paperwork  required  by 
the  rule. 

1 1 :45  am    Lunch  On  Your  Own 

1:00  pm     Breakout  Session  I 
Registrants  attend  a  breakout  session 
offered  during  this  time  ]>eriod. 

2:00  pm     Breakout  Session  II 
Registrants  attend  a  breakout  session 
offered  during  this  time  periodr 

3:00  pm     Break 

Day  2 — continued 

3:15  pm    Workshop  Conclusion 
Summarize  the  highlight:  :f  breakout 
sessions.  Provide  sources  of  additional 
information  and  answer  remaining 
questions. 

Day  2     Breakout  Sessions — Topic 
Descriptions 

1.  Approval  of  Modifications  to  P2 
Practices  and  Use  of  BPJ:  Review  a  case 
study  of  a  fictitious  facility  referencing 
listed  modifications  from  Table  8  of  the 
final  rule  and  a  case  study  of  a  facility 
seeking  approval  for  an  unlisted 
modification.  Elxplore  the  issues  of 
proper  documentation  and  the  approval 
process  for  unlisted  modifications. 

2.  Treatability  Test  Results  Evaluation 
and  Determination  of  Equivalent 
Systems:  Work  through  a  detailed 
example  using  treatability  test  data  fit)m 
an  EPA-sponsored  test  using  wastewater 
from  an  actual  PFPR  facility.  Explore 
how  to  determine  whether  a  system  is 
equivalent  to  Table  10  technologies, 
how  to  choose  a  compliance  scheme, 
and  how  treatability  test  data  may  be 
useful  in  determining  permit  or 
pretreatment  agreement  limits.  Evaluate 
the  data  from  both  the  facility  and 
permitting  control  authority 
perspective. 

J.  Installation  and  Optimization  of 
Treatment  Systems:  Open  discussion  on 


,  Uiu  issues  sunouadiug  LruaUnenl  system 
installation  and  operation.  Review  case 
study  materials  on  useful  operating 
parameters,  issues  involved  with  scale- 
up,  and  cost  considerations. 

4.  How  to  Determine  Whether  a 
System  Is  Well  Operated  and 
Maintained:  Complete  a  group  exercise 
on  treatment  system  compliance  issues. 
Develop  the  rationale  for  the  operation 
and  maintenance  of  a  PFPR  treatment 
system,  and  review  the  proper 
documentation  of  and  approval  process 
for  the  treatment  system  compliance 
methodology. 

Dated:  June  5. 1997. 
James  Hanlon, 

Acting  Director,  Office  of  Science  and 

Technology. 

[FR  Doc.  97-15984  Filed  6-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00485;  FRL-6724-4] 

Proposed  Reduced-Risk  Initiative 
Guidelines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK3N:  Notice  of  availability. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  expedited  review  policy 
as  required  by  the  Food  Quality 
Protection  Act  of  1996.  The  proposal  is 
available  in  a  draft  Pesticide 
Registration  (PR)  Notice  entitled  "Draft 
Guidelines  for  Expedited  Review  of 
Conventional  Pesticides  under  the 
Reduced-Risk  Inidative  and  for 
Biological  Pesticides"  which  is  available 
upon  request. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  "OPP- 
00485,"  must  be  received  on  or  before 
July  18,  1997. 

ADDRESSES:  The  PR  Notice  is  available 
by  contacting  the  person  whose  name 
appears  under  FOR  FURTHER 
INFORMATION  CONTACT.  Submit 
written  comments  identified  by  the 
docket  control  number  OPP-00485  by 
mail  to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  directly  to  the  OPP  docket 
which  is  located  in  Rm.  1132  of  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  V.  of  this 
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QuLuiiiein  INC  L,oniiQemiai  ausiness 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspectioD  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Keigwin  (7505C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  713A,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5447,  e-mail: 
keigwin.richard@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  draft 
PR  Notice  are  available  fi-om  the  EPA 
home  page  at  the  Environmental  Sub- 
Set  entry  for  this  document  under 
"Regulations"  (http://www.epa.gov/ 
fedi^str/). 

This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  If,  after  reviewing  any 
comments,  EPA  determines  that  changes 
to  the  Notice  are  warranted,  the  Agency 
will  revise  the  draft  PR  Notice  prior  to 
release. 

I.  Purpose 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  requires  EPA,  not  later 
than  1  year  after  enactment,  to  develop 
procedures  and  guidelines,  and  to 
expedite  the  review  of  applications  for 
registration  that  meet  such  guidelines. 
An  application  for  registration  or 
amendment  of  either  a  conventional  or 
a  biological  pesticide  shall  qualify  for 
expedited  review  if  the  proposed  use  of 
the  pesticide  may  reasonably  be 
expected  to  accomplish  one  or  more  of 
the  following: 

1 .  Reduce  the  risks  of  pesticides  to 
human  health. 

2.  Reduce  the  risks  of  pesticides  to 
non target  organisms. 

3.  Reduce  the  potential  for 
contamination  of  groundwater  surface 
water  or  other  valued  environmental 
resources. 


4.  Broaden  the  adoption  ul  integrated 
pest  management  strategies,  or  make 
such  strategies  more  available  or  more 
effective. 

The  purpose  of  the  proposed  PR 
Notice  is  to  provide  the  process  and 
criteria  to  guide  applicants  in 
developing  their  reduced-risk 
submissions.  This  proposed  PR  Notice 
will  supersede  the  criteria  published  in 
Federal  Register  Notices  of  July  20, 

1992  (57  FR  32140)  and  January  22, 

1993  (58  FR  5854),  and  PR  Notice  93- 
9,  July  21,  1993.  The  goal  of  the 
Reduced-Risked  Pesticide  Initiative  and 
of  the  Biopesticides  and  Pollution 
Prevention  Division  is  to  encourage  the 
development,  registration,  and  use  of 
lower-risk  pesticide  products  which 
would  result  in  reduced  risks  to  human 
health  and  the  envirorunent  when 
compared  to  existing  alternatives.  The 
major  incentive  which  EPA  offers  for 
reduced-risk  pesticides  is  expedited 
registration  review. 

n.  Applicability 

The  proposed  PR  Notice  will  apply  to 
all  applicants  seeking  any  type  of 
registration  action  for  a  biological 
pesticide  and  to  all  applicants  seeking 
to  register  as  reduced-risk  certain 
chemical  pesticide  products  containing 
a  new  active  ingredient,  or  a  new  use  of 
an  active  ingredient. 

m.  Contents  of  the  PR  Notice 

The  main  sections  of  the  proposed  PR 
Notice  address  the  following  topics: 

1.  Characteristics  of  acceptable  and 
unacceptable  submissions.  A  review  of 
most  reduced-risk  submissions  received 
by  the  Agency  to  date  serves  as  the  basis 
for  guidance  on  what  reduced-risk 
rationales  have  been  found  acceptable 
and  on  what  problems  caused  rejection 
of  the  application. 

2.  Guiaelines  for  reduced-risk 
rationales.  In  this  section,  the  required 
organization  and  substance  of  a 
reduced-risk  application  are  described 
in  detail.  Basically,  a  full  discussion  of 
the  characteristics  and  potential  risks  of 
the  pesticide  must  be  provided  in  a 
standard  format,  with  appropriate 
references  to  applicable  data. 

3.  Guidelines  for  FQPA  rationale.  An 
explanation  of  how  the  proposed 
application  complies  with  the 
requirements  of  FQPA  is  necessary. 
Appendix  A  to  the  notice  gives 
additional  guidance. 

IV.  Issues 

The  Agency  invites  comments  on  any 
issues  regarding  these  proposed 
Reduced-Risk  Pesticide  guidelines.  In 
particular,  the  Agency  invites  comments 
on  the  following  issues. 


1.  The  Agency's  reduced-risk  program 
initially  sought  to  develop  "bright  line" 
criteria  that  clearly  indicated  what 
criteria  a  pesticide  had  to  meet  to  be 
considered  safe.  Instead,  experience 
indicated  that  reduced-risk  was  more 
readily  defined  in  relative  terms  through 
comparisons  with  relevant  alternatives. 
The  Agency  seeks  comment  on  the 
appropriateness  of  determining 
reduced-risk  status  using  a  weight-of- 
evidence  approach  that  relies  heavily  on 
comparative  criteria  rather  than  relying 
on  more  absolute  criteria  that  would 
define  *  "safe"  pesticide. 

2.  While  a  new  active  ingredient  may 
have  a  similar  chemical  structure  to 
chemicals  already  on  the  market,  it  may 
not  necessarily  share  a  common  mode  of 
toxicity.  Such  a  determination  will  be 
made  during  the  tolerance  reassessment 
process  over  the  next  10  years.  In  the 
absence  of  a  formal  determination  by 
the  Agency  on  common  mode  of 
toxicity,  should  the  reduced-risk 
conunittee  accept  candidates  that  meet 
all  of  the  other  reduced-risk  criteria  but 
may  share  a  common  mode  of  toxicity 
with  other  pesticides  already  on  the 
market? 

3.  Members  of  the  Food  Quality 
Protection  Act  Advisory  Committee 
expressed  concerns  that  if  the  scope  of 
the  reduced-risk  program  is  expanded 
too  broadly,  too  many  applications  will 
qualify,  the  program  will  be 
overwhelmed,  and  the  average  review 
time  will  grow  thereby  negating  the  only 
incentive  available  for  companies  to 
develop  reduced-risk  pesticides.  The 
Agency  invites  comments  on  the  trade 
off  between  expanding  the  scope  of  the 
program  and  slower  registration  times. 

4.  How  should  EPA  measure  success 
of  its  reduced-risk  pesticide  initiative? 

5.  What  other  incentives  beyond 
expedited  registration  should  the 
Agency  consider  to  increase  the 
development  and  registration  of 
reduced-risk  pesticides,  biopesticides, 
and  other  safer  pest  management  tools? 

V.  Public  Record 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPP-00485" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 
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Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  ibe 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
00485."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subiects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiiral  commodities.  Pesticides 
and  pests. 

Dated:  June  12.  1997. 
Stephen  L.  Johnaon, 

Acting  Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  97-15980  Filed  6-17-97;  8:45  am) 

BiUJNG  CODE  66e&-«0-F 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  NUMBER:  97-15453. 

PREVIOUSLY  ANNOUNCED  DATE  A  TUME: 

Thursday.  June  19,  1997, 10:00  a.m.. 

Meeting  open  to  the  public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Final  Draft  of  the  Second 

National  Voter  Registration  Act  Report 

to  Congress. 

DATE  A  TIME:  Tuesday,  June  24,  1997  at 

10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

FTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  A  IMC:  Thursday.  June  26.  1997  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 


Advisory  Opinion  1997-7:  Sue  Harris 
DeBauche.  State  Chair,  The  Virginia 
Reform  Party  aka  The  Virginia 
Independent  Party. 

Advisory  Opinion  1997-8:  Grace  M. 
Anderson,  Campaign/Finance 
Director,  Texans  for  Lamar,  Smith. 

Regulations:  Who  Qualifies  as  a 
"Member"  of  a  Membership 
Association:  Advance  Notice  of 
Proposed  Rulemaking. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  97-16134  Filed  6-16-97;  3:02  p.m.] 

BILLING  COOE  STIS-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-DR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kentucky.  (FEMA-1163-DR).  dated 
March  4,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  June  3.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kentucky,  is  hereby  amended  to  iaclude 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  4,  1997: 

Clay  County  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-15946  Filed  6-17-97;  8:45  ami 

WLUNO  COOC  871S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
National  Fire  Academy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2.  FEMA 
announces  the  following  committee 
meeting: 

NAME:  Board  of  Visitors  for  the  National 
Fire  Academy. 

DATES  OF  MEETING:  August  17-19. 1997. 
PLACE:  Building  J.  Room  268,  National 
Emergency  Training  Center, 
Emmitsburg.  Maryland. 
TIME:  August  17,  1997,  8:30  a.m.-9:00 
p.m.;  August  18, 1997.  8:30  a.m.-5:00 
p.m.;  August  19, 1997,  8:30  a.m.-5:00 
p.m. 

PROPOSED  AGENDA:  August  17-19,  1997 
Review  National  Fire  Academy  Program 
Activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration.  16825  South 
Seton  Avenue.  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  August  4. 
1997. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  June  6,  1997. 
Carrye  B.  Brown, 

U.S.  Fire  Administrator. 

(FR  Doc.  97-15945  Filed  6-16-97;  8:45  amj 

BILUNG  COD€  671»-01-P 


FEDERAL  HOUSING  RNANCE  BOARD 
Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  2:00  p.m.  Wednesday, 
June  25. 1997 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W.,  Washington.  D.C.  20006 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 


UMI 
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MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBUC: 

•  AHP  Regulation— Final  Rule 

•  Designation  of  Elective  Directorships 
for  the  1997  Election  of  FHLBank 
Directors 

•  AHP  Applications  Approval 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

William  W.  Ginsbei^, 

Managing  Director. 

(FR  Doc.  97-16062  Filed  6-16-97:  10:44  am] 

BIUJNQ  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  tJelow. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  14,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Adanta,  Georgia 
30303-2713: 

1.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Executive  Bancshares,  Inc.,  Paris,  Texas, 
and  thereby  indirectly  acquire  First 
Nationai  Bank  of  Paris,  Paris,  Texas,  and 


Collin  County  National  Bank, 
McKirmey,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  13,  1997. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  97-16007  Filed  6-17-97;  8:45  amj 

BILUNQ  CODE  BM0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
of  Meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Presidential  Advisory  Council  on 
HIV/ AIDS  on  July  25-26.  1997,  at  the 
Wyndham  Garden  Hotel,  AUanta,  GA. 
The  meeting  of  the  Presidential 
Advisory  Council  on  HTV/AIDS  will 
take  place  on  Friday,  July  25  and 
Saturday,  July  26  from  8:30  am  to  5:30 
pm  at  the  Wyndham  Garden  Hotel,  3340 
Peachtree  Road,  NE,  AUanta,  GA  30326. 
The  meetings  will  be  open  to  the  public. 

The  purpose  of  the  subconunittee 
meetings  will  be  to  finalize  their  annual 
report  that  will  be  sent  to  the  President 
as  well  as  assess  the  status  of  any 
recommendations  made  to  the 
Administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HTV/ 
AIDS  may  include  presentations  from 
the  Council's  six  committees:  Research, 
Services,  Prevention,  Discrimination, 
ConununiUes  for  African  and  Latino 
Descent,  and  Prison  Issues. 

Daniel  C.  Montoya,  Executive 
Director,  Presidential  Advisory  Council, 
Office  of  National  AIDS  Policy,  808  17th 
Sti^et,  N.W.,  8di  Floor,  Washington. 
D.C.  20006,  Phone  (202)  632-1090,  Fax 
(202)  632-1096,  will  furnish  the 
meeting  agenda  and  roster  of  committee 
members  upon  request.  Any  individual 
who  requires  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ann  Borlo  at  (301)  986-4870  no 
later  than  July  1, 1997. 

Dated:  June  5. 1997. 
Daniel  C  Montoya, 

Executive  Director,  Presidential  Advisory 
Council  on  HIV/ AIDS,  Office  of  National 
AIDS  Policy. 

(FR  Doc.  97-15944  Filed  6-17-97;  8:45  am) 
HLUNG  OOOE  31S5-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Public  Health  and  Science; 
Office  of  Emergency  Preparedness; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  A  (Office  of  the  Secretary),  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS),  Chapter  AC,  Office  of 
Public  Health  and  Science  as  last 
amended  at  62  FR  5009,  dated  February 
3, 1997;  and  the  Office  of  Emergency 
Preparedness  (ACK),  as  last  amended  at 
60  FR  56605-06,  dated  November  9, 
1995,  and  previously  amended  at  58  FR 
58871,  dated  November  4,  1993,  is  being 
amended  to  realign  OEP  functions.  The 
realignment  is  to  reflect  OEP's 
additional  responsibilities  in  dealing 
with  the  health  and  medical 
consequences  of  terrorist  incidents,  in 
particular  incidents  involving  Weapons 
of  Mass  Destruction  (WMD),  and  of 
providing  assistance  to  the  National 
Transportation  Safety  Board.  The 
changes  are  as  follows: 

A.  Under  the  Office  of  Public  Health 
and  Science,  Section  AC.20  Functions, 
insert  Paragraph  I,  "Office  of  Emergency 
Preparedness,"  as  follows: 

I.  Office  of  Emergency  Preparedness 
(ACK) — The  Office  of  Emergency 
Preparedness  is  headed  by  a  Director 
who  reports  to  the  Assistant  Secretary 
for  HeaJth  (ASH)  and  serves  as  the 
principal  advisor  to  the  Secretary  and 
the  ASH  for  emergency  actions.  The 
OEP  develops  national  plans  and 
programs  and  executes  necessary 
actions  to  assure  that  headquarters  and 
regional  organizations  of  DHHS  are 
prepared  to  perform  essential  functions 
during  major  disasters.  It  also  provides 
central  emergency  preparedness  policy, 
coordination,  guidance,  and  assistance 
to  DHHS  Operating  Divisions  (OPDIVS). 
Staff  Divisions  (STAFFDIVS)  and 
Regionad  staffs;  and  directs,  coordinates, 
and  monitors  the  performance  of  head 
of  DHHS  OPDIVS,  STAFFDIVS,  and 
Regional  Staffs  in  carrying  out  assigned 
emergency  preparedness 
responsibilities.  In  addition,  OEP 
provides  the  necessary  leadership  and 
coordinates  activities  for  emergency 
preparedness  matters  internal  to  the 
Office  of  the  Secretary's  components; 
provides  staff  support  to  the  ASH  in  the 
accomplishment  of  emergency 
preparedness  responsibilities; 
represents  the  DHHS  in  working  closely 
with  the  Federal  Emergency 
Management  Agency  and  other  Federal 
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depaiUnunU  and  aguncius,  aiiii  acts  as 
the  lead  Federal  agency  for  Emergency 
Support  Function  #8  within  the  Federal 
Response  Plan.  In  these  roles,  OEP 
maintains  the  operational  readiness 
required  for  timely  and  effective 
response  to  Federal,  State,  and  local 
government  requests  for  social  services, 
health  and  medical  assistance  following 
major  disasters  or  terrorist  incidents. 

1.  The  Division  of  Program 
Development  (ACKl) — The  Division  of 
Program  Development  is  responsible  for 
developing  the  planning  and 
implementation  processes  to  improve 
local  response  capabilities  and  the 
integration  of  national  and  local 
response  resources.  Key  functions 
include  the  development  of 
Metropolitan  Medical  Strike  Teams; 
systems  revising  DHHS  emergency 
plans  to  assure  consistency  with 
Continuity  of  Government  and 
Continuity  of  Operations  plans; 
managing  program  development 
activities  with  the  Centers  for  Disease 
Control  and  Prevention,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
and  the  Food  and  Drug  Administration 
and  other  OPDIVS  to  develop  technical 
support  systems  to  deal  with  the 
consequences  of  WMD  terrorist  events; 
and  working  with  the  National 
Academy  of  Sciences  and  other  outside 
groups  to  formulate  a  technology 
development  strategy  to  enhance  the 
efficacy  and  effectiveness  of  responses 
to  WMD  incidents. 

2.  The  Division  of  Emergency 
Readiness  and  Operations  (ACK2) — The 
Division  of  Emergency  Readiness  and 
Operations  (DERO)  is  responsible  for 
improving  the  range  of  emergency 
response  capabilities  and  for  assuring 
emergency  response  readiness.  To 
accomplish  these  tasks,  DERO  supports 
the  interdepartmental  National  Disaster 
Medical  System  (NDMS)  Senior  Policy 
Group,  Directorate,  and  Directorate 
Staff;  coordinates  the  NDMS  Disaster 
Medical  Assistance  Teams  (DMATs)  and 
provides  administrative  support  to 
DMAT  personnel;  manages  the 
Rockville  Emergency  Operations  Center 
during  emergencies;  develops  national 
WMD  response  capable  DMATs; 
improves  the  communications 
infrastructure  to  support  DMAT 
deployment;  works  with  the  Department 
of  Veterans  Affairs  to  assure  appropriate 
pharmaceutical  availability,  especially 
for  WMD  incidents;  and  establishes 
Medical  Support  Units  at  the  site  of 
emergencies. 

3.  The  Division  of  Administration  and 
Support  (ACK3) — The  Division  of 
Administration  and  Support  (DAS)  in 
responsible  for  OEP  budget  execution 
and  formulation,  personnel. 


procurement,  as  well  as  other 
administrative  activities.  To  accomplish 
these  tasks,  DAS  works  with  the  OEP 
Director  and  the  OEP  Division  Directors 
to  develop  solutions  to  administrative 
related  problems  and  to  develop  more 
effective  and  efficient  administrative 
support  for  accomplishing  OEP 
priorities.  DAS  also  provides  staff 
support  for  the  OEP  Director  in 
coordinating  cross-cutting  activities, 
such  as,  the  management  of  Regional 
Emergency  Coordinator  Work  Plans  and 
Regional  Advice  of  Allowance. 

Dated:  June  9, 1997. 
lohn  J.  Callahan, 

Assistant  Secretary  for  Management  and 
Budget. 

(FR  Doc.  97-15840  Filed  6-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numtwr  708] 

Cooperative  Agreement  for  State- 
Based  Surveillance  Activities — 
Sentinel  Event  Notification  Systems  for 
Occupational  Risk  (SENSOR);  Notice 
of  Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Nation's 
Prevention  Agency,  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  with 
State  and  territorial  departments  of 
health  (or  other  State  or  territorial 
governmental  agencies  in  collaboration 
with  a  department  of  health)  to  establish 
and/or  expand  surveillance  for 
occupational  diseases  and  injuries. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  ta  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  as  amended, 
section  301(a)  (42  U.S.C.  241(a))  and  the 
Occupational  Safety  and  Health  Act  of 
1970,  section  20(a)  and  22(29  U.S.C. 
669(a)  and  671).  The  applicable  program 
regulation  is  42  CFR  part  52. 


Smoke-tree  worKpiace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
State  or  territorial  health  departments  or 
other  official  State  or  territorial  agencies 
or  their  bona  fide  agents,  with 
occupational  safety  and  health 
jurisdiction.  Applicants  other  than  the 
health  department  must  apply  in 
conjunction  with  their  State  or  territorial 
health  department. 

Applicants  may  apply  for  funding 
under  one  or  both  of  the  two 
surveillance  categories  (SENSOR 
Experimentation  and/or  SENSOR  Field- 
Testing).  Under  each  category, 
applicants  may  apply  for  funding  for 
single  or  multiple  target  conditions.  We 
intend  to  support  surveillance  for  no 
more  than  four  target  conditions  per 
State. 

Note:  Please  review  FUNDtNQ  PRtORmES  for 
CDC/NIOSH's  selection  of  priority  funding. 

Availability  of  Funds 

Approximately  $2  million  is  available 
in  FY  1997.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  1997,  and  will  be  made 
for  a  12-month  budget  period  within  a' 
project  period  of  up  to  three  years  for 
SENSOR  Experimentation,  and  five 
years  for  SENSOR  Field  Testing. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Approximately  $200,000  per  year  in. 
additional  funding  from  the 
Environmental  Protection  Agency  (EPA) 
is  available  to  support  follow-up 
activities  for  SENSOR  Field-Testing 
awards  for  the  surveillance  of  acute 
occupational  pesticide  illness  case 
reports. 

Distribution  of  funds  among  the  two 
categories  of  activities  as  described  in 
the  BACKGROUND  section  is  anticipated 
to  be  as  follows: 

A.  Sensor  Experimentation 

Between  $200,000  and  $900,000  will 
be  available  for  SENSOR 
Experimentation.  We  intend  to  fund  a 
minimum  of  two  proposals  in  this 
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category.  The  average  award  will  be 
$100,000  for  each  target  condition. 
Individual  awards  for  each  condition 
may  range  from  $85,000  to  $115,000, 
depending  on  the  number  of  conditions 
under  surveillance,  the  scope  of  the 
surveillance  program,  the  size  of  the 
State,  and  the  stage  of  development  of 
the  current  State  program.  CDC/NIOSH 
funding  priority  is  applicable.  See 
"Funding  Priorities." 

B.  SENSOR  Field-Testing 

Between  $500,000  and  $1,800,000 
will  be  available  for  SENSOR  Field- 
Testing  #1  and  #2.  A  total  of 
approximately  1 1  awards  will  be 
funded,  the  final  niunber  of  awards 
reflecting  the  minimums  below  and  the 
overall  priority  score  ranking  among  all 
applications  received  under  both 
SENSOR  Experimentation  and  Field- 
testing.  These  awards  will  be  made  in 
two  categories  as  follows: 

1.  Sensor  Field-Testing  #1 — (Pesticide 
Surveillance)  We  intend  to  fund  up  to 
six  proposals  for  pesticide  siurveillance 
in  this  category.  Approximately 
$600,000  is  available  for  funding.  The 
average  award  will  be  $100,000  for  each 
target  condition.  Individual  awards  for 
each  condition  may  range  from  $85,000 
to  $115,000,  depending  on  the  number 
of  conditions  under  surveillance,  the 
scope  of  the  surveillance  program,  the 
size  of  the  State,  and  the  stage  of 
development  of  the  current  State 
program.  CDC/NIOSH  funding  priority 
IS  not  applicable. 

2.  Sensor  Field-Testing  #2 — We  intend 
to  fund  a  minimum  of  five  proposals  in 
this  category,  including  at  least  one 
award  for  work-related  bums,  two  for 
occupational  asthma,  and  two  for 
silicosis.  Between  $500,000  and 
$1,200,000  is  available  to  fund 
proposals.  The  average  award  is 
expected  to  be  $100,000;  individual 
awards  for  each  condition  may  range 
from  $85,000  to  $115,000  for  this 
category.  CDC/NIOSH  funding  priority 
15  applicable.  See  "Funding  Priorities." 

C.  Requests  for  Supplemental  EPA 
Funds 

Approximately  $200,000  per  year  will 
be  available  for  up  to  six  States 
successfully  competing  for  SENSOR 
Field-Testing  #1  (pesticide  surveillance] 
awards.  Supplemental  awards  will  be 
considered  for  each  of  the  six  proposals 
for  the  surveillance  of  acute 
occupational  pesticide  illness  case 
reports,  focusing  on  pesticide  incidents 
involving  re-entry  to  pesticide  treated 
areas,  pesticide  drift  from  treated  areas, 
pesticide  drift  from  treated  areas  into 
adjacent  or  nearby  fields,  and  incidents 
associated  with  mixing,  loading,  and 


application  of  pesticides.  Individual 
awards  may  range  from  $30,000  to 
$100,000.  CDC/NIOSH  funding  priority 
is  applicable.  See  "Funding  Priorities." 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23,  1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirecUy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addiUon,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law, 
section  503  of  Public  Law  104-208, 
provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  {>ending  before  the 
Congress,  *   •   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
exfwnses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Hiunan  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  section  101(e), 
Public  Law  104-208  (September  30, 
1996). 

Background  and  Definitioiui 

In  1987,  NIOSH  amiounced  the 
availability  of  funds  for  a  5-year 
program  entitled  SENSOR  in  State  and 
territorial  health  departments.  The 


purpose  of  the  5-year  program  was  to 
pilot  case-based  surveillance  and 
follow-back  activities  for  selected 
occupational  health  conditions,  with  the 
ultimate  goal  of  preventing  occupational 
disease  and  injury. 

The  original  SENSOR  model  involved 
case  ascertainment  through  reporting  by 
sentinel  physicians.  Cases  were  reported 
to  a  State  health  department,  which 
obtained  additional  information  for  each 
case,  analyzed  the  aggregate  reports,  and 
disseminated  the  analyzed  data.  The 
health  department,  often  in 
collaboration  with  other  State  agencies 
(such  as  State  departments  of  labor  or 
State  OSHA  programs),  conducted 
prevention-oriented  follow-up  activities 
involving  follow-back  to  the  reported 
case,  co-workers  of  the  reported  case, 
and  the  workplace  of  the  reported  case. 
Thus  the  prevention-oriented 
intervention  primarily  involved  a 
specific  workplace.  In  addition, 
information  on  the  aggregate  case 
reports  and  educational  material 
concerning  the  target  condition  were 
disseminated  to  the  medical 
community. 

During  the  period  1987-1992,  10 
States  received  SENSOR  funding  for 
experimental  case-based  occupational 
health  and  safety  surveillance  activities. 
The  target  conditions  have  included 
elevated  blood  lead,  carpal  timnel 
syndrome,  pesticide  poisoning, 
occupational  liuig  diseases  (silicosis, 
occupational  asthma  and 
hypersensitivity  pneumonitis, 
pneumoconiosis),  and  work-related 
bums. 

In  the  course  of  SENSOR'S  past  ten 
years,  the  original  model  has  evolved. 
Case  eiscertainment  methods,  other  than 
or  in  addition  to  physician  reporting — 
such  as  reporting  by  hospitals  and 
laboratories,  hospital  discharge  data, 
and  death  certificates — have  been 
demonstrated  to  be  useful  and  feasible. 
Outreach  and  intervention  strategies 
other  than,  or  in  addition  to 
intervention  at  a  ]>articular  worksite- 
such  as  hazard  alerts,  large-scale 
education  efforts,  and  the  use  of  hazard 
surveillance  to  target  groups  of 
workplaces  analogous  to  those 
identified  through  cases — have  been 
demonstrated  to  be  feasible  and 
effective.  It  has  become  clear  that  no 
single  follow-up  or  intervention  model 
for  workplace  prevention  is  appropriate 
for  all  target  conditions  or  for  edl  State 
health  departments. 

The  objective  of  the  SENSOR 
coop>erative  agreements  program  is  to 
build  upon  the  States'  experience  of  the 
past  10  years  by  continucKi  support  for 
two  tyi>es  of  surveillance  activities: 
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A.  SENSOR  Expennieatotion:  The 
purpose  of  this  experimentation  effort  is 
to  support  the  initial  design  of  State- 
based  surveillance  systems. 
Experimental  programs  may  include 
target  conditions  and/or  surveillance 
methodologies  not  currently  funded  by 
SENSOR,  as  well  as  current  SENSOR 
experiments  not  deemed  ready  for 
inclusion  in  the  field-testing  category. 
NIOSH  currently  supports  nine 
developmental  programs  for  carbon 
monoxide  poisoning,  carpal  tunnel 
syndrome,  childhood  injuries,  noise- 
induced  hearing  loss,  amputations, 
cadmium  overexposure,  pesticide  health 
effects,  occupational  tuberculosis,  and 
dermatitis.  Experimental  programs 
should  utilize  case  ascertainment 
methods  appropriate  to  the  target 
condition,  and  as  applicable  should  link 
surveillance  activities  to  an  appropriate 
follow-up  or  intervention  activity.  The 
ability  of  the  experimental  surveillance 
program  to  yield  representative  or 
generalizable  data  useful  for  estimating 
incidence  or  prevalence  rates  for  the 
target  condition  is  but  one  factor  that 
should  be  considered  in  the 
exjjerimental  design.  All  follow-up  or 
intervention  activities  should  have  the 
broad  objective  of  preventing 
occupational  disease  and  injury.  The 
appropriate  follow-up  or  intervention 
for  any  given  experimental  program  will 
depend  on  the  target  condition,  the 
available  personnel  and  resources,  and 
the  unique  characteristics  of  the  State. 

B.  SENSOR  FieldTesUng:  The 
purpose  of  this  effort  is  to  field-test 
feasible  and  effective  surveillance 
approaches  subsequent  to  development 
under  SENSOR  experimental  programs. 
Surveillance  strategies  currently  ready 
for  field-testing  are: 

1 .  Hospital  reporting  of  work-related 
bums; 

2.  Surveillance  of  acute  occupational 
pesticide  illness; 

3.  Silicosis  surveillance  utilizing  each 
of  three  sources  of  case  ascertainment: 
Physician  reporting,  hospital  discharge 
data,  and  death  certificates.  Workers' 
compensation  records  should  also  be 
utilized  if  available;  and 

4.  Physician  reporting  of  occupational 
asthma. 

Purpose 

The  underlying  goal  of  SENSOR  is  the 
prevention  of  occupational  disease  and 
injury.  As  one  of  the  major  CDC/NIOSH 
surveillance  programs,  SENSOR 
promotes  the  more  general  goals  for 
surveillance  that  include: 

A.  Identifying  new,  or  previously 
unrecognized  occupational  diseases, 
injuries,  and  hazards; 


B.  Identifying  "sentinel"  diseases, 
injuries,  or  hazards,  the  occurrence  of 
which  represent  a  failure  of  prevention; 

C.  Determining  the  magnitude  and 
distribution  of  occupational  diseases, 
injuries,  and  hazards; 

D.  Tracking  trends  in  the  magnitude 
and  distribiftion  of  occupational 
diseases,  injuries,  and  hazards; 

E.  Effectively  targeting  occupations, 
industries,  and  workplaces  for 
consultative  services  or  inspections;  and 

F.  Disseminating  information  to  aid 
the  public  and  government  in  decision- 
making. 

The  specific  objectives  of  these 
cooperative  agreements  are: 

A.  To  support  the  development, 
implementation,  and  evaluation  of 
experimental  State-based  surveillance 
strategies  utilizing  current  SENSOR 
target  conditions  (see  Experimental  and 
Field  Testing  conditions  noted  above) 
and/ or  new  or  as-yet-unevaluated 
methodologies  (SENSOR 
Experimentation); 

B.  To  support  the  field-testing  of 
State-based  surveillance  strategies; 

C.  To  support  the  implementation  of 
occupational  health  surveillance 
activities  in  as  many  States  and 
territories  as  possible; 

D.  To  encourage  ongoing  evaluation  of 
NIOSH-supported  State-based 
surveillance  activities; 

E.  To  support  the  development  and 
evaluation  of  information  dissemination 
and  intervention  strategies  that  result  in 
the  prevention  of  occupational  disease 
and  injury; 

F.  To  explore  the  utility  of  case-based 
surveillance  systems  in  providing 
estimates  of  incidence  and/or 
prevalence  rates  of  selected 
occupational  disorders; 

G.  To  enhance  the  role  of  State  and 
territorial  health  departments  in 
surveillance  and  prevention  of 
occupationally-related  morbidity  and 
mortality;  and 

H.  To  foster  cooperation  with  NIOSH 
surveillance  programs  and  between  and 
among  State  and  territorial  health 
departments  and  other  State 
governmental  agencies  with  interest  and 
expertise  relevant  to  occupational 
health  surveillance,  intervention,  and 
prevention  activities;  and 

I.  Support  the  EPA's  evaluation  of  the 
Worker  Protection  Standard  through 
collaborative  CDC/NIOSH  and  State 
efforts  in  developing  information  from 
acute  occupational  pesticide  illness 
investigations  and  case  reports. 

Program  Requirements 

For  both  types  of  SENSOR 
surveillance  activities,  cooperative 
agreement  recipients  will  be  responsible 


for  the  activities  under  A.lKecipieiit 
Activities),  and  CDC/NIOSH  will  be 
responsible  for  the  activities  listed 
under  B.  (CDC/NIOSH  Activities). 

A.  Recipient  Activities 

1.  Develop  in  collaboration  with 
NIOSH  a  surveillance  plan  for  the  target 
occupationally-related  condition(s) 
which  includes: 

a.  Delineating  a  case  definition  for 
each  target  surveillance  condition; 

b.  Developing  case  ascertainment 
systems  appropriate  for  the  target 
surveillance  condition(s]  and  available 
resources.  These  may  include: 

(1)  Direct  physician,  laboratory,  or 
hospital  reports  of  disease  and  injury; 

(2)  Hospital  discharge  data; 

(3)  Death  certificates; 

(4)  Workers'  compensation  data; 

(5)  State  or  Federal  disability  data; 

(6)  Poison  control  center  reports; 

(7)  Other. 

c.  Gathering  additional  data  as 
necessary  to  adequately  characterize  the 
reported  cases.  Sources  of  this 
additional  data  may  include: 

(1)  Reporting  physician,  hospital,  or 
laboratory; 

(2)  Reported  individual  or  family 
member; 

(3)  Workplace  of  reported  individual; 

(4)  Co-workers  of  reported  individual; 

(5)  Other. 

d.  Establishing  a  case  and  data 
management  system; 

e.  Developing  case  follow-up  and 
intervention  methods  aimed  toward 
immediate  and/or  long-term  prevention 
of  the  condition(s)  under  surveillance, 
such  as: 

(1)  Hazard  alerts,  or  other 
publications  with  wide  distribution  to 
relevant  unions,  trade  organizations, 
media,  public  health  agencies,  and  other 
groups  with  responsibilities  for  or 
interest  in  occupational  safety  and 
health; 

(2)  Educational  efforts  aimed  toward 
physicians,  other  health  care 
professionals,  individual  or  groups  of 
workers,  individual  workplaces, 
employer  and  trade  organizations; 

(3)  Workplace  walk-through  visits, 
with  recommendations  regarding  hazard 
abatement; 

(4)  Screening  of  co-workers  of  affected 
individuals; 

(5)  Referral  to  regulatory  agencies; 

(6)  Coordinating  with  NIOSH  in 
conducting  in-depth  investigations  or 
development  of  control  technology. 

Research  investigations,  such  as 
detailed  case-ciontrol,  cohort,  or  cross- 
sectional  medical  studies,  while 
important  for  prevention  efforts,  should 
be  funded  through  mechanisms  other 
than  the  SENSOR  coo{>erative 
agreements. 
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f.  Timely  data  analysis  to  ascertain 
trends  and  patterns  of  public  health 
importance  and  provide  guidance  for 
intervention  efforts;  and; 

g.  Developing  means  of  dissemination 
of  surveillance  information  that  will 
contribute  to  occupational  disease  and 
injury  prevention.  This  includes  (but  is 
not  limited  to)  sharing  material 
developed  under  this  cooperative 
agreement  with  other  States  through 
NIOSH  and/or  other  NIOSH 
surveillance  partners,  and  preparation 
for  publication  of  one  report  per  year  for 
each  target  condition. 

2.  Ensure  that  surveillance  protocols 
provide  confidentiality  and  job 
protection  for  reported  individuals: 

3.  Provide  information  necessary  for 
evaluating  the  usefulness  and  efficacy  of 
the  surveillance  and  intervention 
efforts; 

4.  Develop  a  timetable  for 
development  and  implementation  of  the 
proposed  surveillance  activity;  and 

5.  Periodically  disseminate  important 
or  unusual  case  reports,  and  generally 
promote  the  periodic  summarization 
and  analysis  of  SENSOR  reports; 

6.  In  collaboration  with  NIOSH,  work 
to  standardize  protocols,  data 
management  systems,  questionnaires, 
and  other  surveillance-related  material 
with  other  States  conducting 
surveillance  for  the  same  target 
condition. 

7.  Within  States  with  large  numbers  of 
farm  workers,  particularly  those 
working  on  farms  with  row  crops,  firuits 
and  vegetables,  improve  the  nation's 
understanding  of  the  incidence  of 
pesticide  related  illness.  Emphasis  will 
be  placed  on  those  follow-up  activities 
to  case  reports,  focusing  on  incidents 
involving  re-entry  to  pesticide  treated 
areas,  pesticide  drift  from  treated  areas 
into  adjacent  or  nearby  fields,  and 
incidents  associated  with  the  mixing, 
loading,  and  application  of  pesticides. 

B.  CDC/NIOSH  AcUvities 

1.  Provide  guidance  and  technical 
assistance  in  all  phases  of  development, 
implementation,  analysis,  and 
evaluation  of  case  ascertainment, 
follow-up,  and  intervention  activities; 

2.  Provide  technical  assistance  in 
identifying  the  most  appropriate  target 
surveillance  conditions  and  the  most 
effective  surveillance  strategies; 

3.  Provide  technical  assistance  for  in- 
depth  investigations  and  development 
of  control  technology; 

4.  Provide  periodic  summaries  and 
analyses  of  aggregate  surveillance  data 
from  SENSOR  States; 

5.  Support  or  otherwise  maintain  a 
central  clearinghouse  of  surveillance- 
related  materials  for  use  by  the  States, 


and  otherwise  partner  with  States  to 
assure  the  effective  use  and 
dissemination  of  State  svu^eillance 
work  products; 

6.  Facilitate  communication  and 
coordination  among  the  States  with     * 
regard  to  data  collection  and  analysis, 
information  development  and 
dissemination,  intervention  strategies, 
and  evaluation  of  surveillance  activities; 

7.  Convene  an  annual  national 
meeting  of  SENSOR  States,  as  well  as 
periodic  meetings  of  States  with  similar 
target  surveillance  conditions; 

8.  Provide  editorial  assistance  in 
preparation  of  important  or  unusual 
case  reports  for  publication  in  the 
MMWR  or  other  appropriate 
publications. 

Technical  Reporting  Requirements 

Annual  and  periodic  progress  reports 
are  required.  Schedules  for  the  periodic 
reports,  not  more  frequently  than  semi- 
aimual,  will  be  established  at  the  time 
of  the  award.  An  original  and  two 
copies  of  a  progress  report  and  financial 
status  report  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  to  be  submitted  to  the 
Grants  Management  Branch,  CDC. 

Semi-annual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

Application  Content 

Separate  applications  must  be 
submitted  for  each  of  the  two  SENSOR 
categories  described  above.  Within  each 
application,  those  applying  for  more 
than  one  target  condition  should 
address  each  target  condition 
separately. 

The  entire  application,  including 
appendices,  should  not  exceed  100 
pages  and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 


the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point] 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materieds  or 
pamphlets. 

Completed  budget  forms  shoidd  be 
placed  at  the  beginning  of  the 
application  with  the  rest  of  the  form 
5161-1.  The  applicant  should  provide  a 
detailed  budget,  with  accompanying 
justificadon  of  all  operating  expenses, 
that  is  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  CDC  may  not  approve  or  fund 
all  proposed  activities.  Applicants 
should  be  precise  about  the  program 
purpose  of  each  budget  item.  For 
contracts  described  within  the 
application  budget,  applicants  should 
name  the  contractor,  if  known,  describe 
the  services  to  be  performed;  and 
provide  an  itemized  breakdown  and 
justification  for  the  estimated  costs  of 
the  contract;  the  kinds  of  organizations 
or  parties  to  be  selected;  the  period  of 
performance;  and  the  method  of 
selection.  Place  budget  narrative  pages 
showing,  in  detail,  how  funds  in  each 
object  class  will  be  spent,  directiy 
behind  form  424A.  Do  not  put  these 
pages  in  the  body  of  the  application. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
years  objectives  abd  activities. 

A.  Title  Page 

The  heading  should  include  the  tide 
of  grant  program,  project  tide, 
organization,  name  and  address,  project 
director's  name,  address  and  telephone 
number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  tide  of  grant  program, 
project  tide,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  activities  to  be  completed, 
and  a  time-line  for  completion  of  these 
activities. 

C.  Proposal  Narrative 

The  narrative  of  each  application 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  goal  of  this 
cooperative  agreement: 

2.  Document  the  applicant's  ability  to 
provide  staff,  knowledge,  and  other 
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resuurcus  roquirud  to  perform  the 
responsibilities  in  this  project,  and 
describe  the  approach  to  be  used  in 
carrying  out  those  responsibilities; 

3.  Describe  clearly  the  objectives  of 
the  project,  the  steps  to  be  taken  in 
planning  and  implementing  this  project, 
and  the  respective  responsibilities  of  the 
applicant  and  any  other  entities  for 
carrying  out  those  steps; 

4.  Discuss  how  this  project  will 
contribute  to  the  prevention  of 
occupational  disease  and  injury; 

5.  Provide  a  proposed  schedule  and 
timeline  for  accomplishing  each  of  the 
activities  to  be  carried  out  In  this 
project,  and  a  method  for  evaluating  the 
accomplishments; 

6.  Describe  the  names,  qualifications, 
and  time  commitments  of  the 
professional  staff  to  be  assigned  to  this 
project;  the  support  staff  available  for 
performance  of  this  project;  and  the 
facilities,  space,  and  equipment 
available  for  performance  of  this  project. 
This  should  include  a  description  of  the 
organizational  structure  and  a  mission 
statement; 

7.  Specify  a  proposed  plan  for 
administering  this  project,  and  provide 
the  name,  qualifications,  and  time 
commitments  of  the  Program  Director 
who  will  be  responsible  for  its  technical 
development  and  overall  management; 

8.  Provide  a  detailed  budget  which 
indicates:  (1)  Anticipated  costs  for 
personnel,  travel,  communications, 
postage,  equipment,  supplies,  etc.,  and 
(2)  all  sources  of  funds  to  meet  those 
needs.  Funding  for  the  program  director 
to  attend  one  annual  SENSOR  meeting 
and  one  aimual  meeting  for  each  target 
condition  at  a  NIOSH  facility  (in 
Cincinnati,  Ohio,  or  Morgantown,>W. 
Virginia)  should  be  included  in  the 
proposed  budget; 

9.  Copies  ofall  pertinent  regulations 
and/or  legislation,  including  physician, 
laboratory,  or  hospital  reporting 
requirements; 

10.  For  applicants  seeking  support  for 
surveillance  of  acute  occupational 
pesticide  illnesses,  a  separate  part  of  the 
application  should  be  devoted  to  a 
proposal  for  supplemental  funds  to 
conduct  follow-up  investigations  or  case 
studies  on  case  reports,  focusing  on 
incidents  involving  re-entry  to  pesticide 
treated  areas,  pesticide  drift  from  treated 
areas  into  adjacent  or  nearby  Belds,  and 
incidents  associated  with  the  mixing, 
loading,  and  application  of  pesticides. 
Proposals  will  be  rated  according  to  the 
criteria  noted  under  Evaluation  Criteria. 
Sensor  Field-Testing,  paragraph  F, 
Scoring  Requests  for  Supplemental  EPA 
Funds.  A  separate  supplemental  budget 
should  accompany  the  application.  It 
should  be  understood  that  the  rating 


and  ranking  for  support  for  surveillance 
of  acute  occupational  pesticide  illness  is 
independent  of  an  application's 
competitiveness  for  supplemental 
support; 

*11.  Human  Subjects:  State  whether  or 
not  humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 

Evaluation  Criteria 

Each  target  condition  within  each 
application  will  be  evaluated,  scored 
and  ranked  separately  according  to  the 
following  criteria: 

SENSOR  Experimentation  (100  Total 
Points) 

A.  Technical  Merit  (65  Total  Points) 

1.  Relevance  of  the  proposal  to  the 
objectives  outlined  in  the  Program 
Aimouncement  (10  points); 

2.  Importance  of  the  proposed 
surveillance  activity  in  reducing  the  risk 
of  a  specific  occupational  health  or 
safety  condition.  Importance  should  be 
discussed  relative  to  the  applicant's 
State  and  the  nation.  Remarks  should 
include  reference  to  measures  of  the 
estimated  magnitude  of  the  disease, 
injury,  or  condition  subject  to 
surveillance,  as  well  as  a  description  of 
the  potential  population-at-risk  (15 
points); 

3.  Appropriate  selection  and/or 
design  for  the  surveillance  of  the  target 
condition(s),  case  definitions,  case 
identification  methods,  data  analysis 
and  information  dissemination,  case 
follow-up,  and  intervention  activities 
(20  points); 

4.  Provision  for  maintaining 
confidentiality  of  individual  case 
reports  and  sensitivity  to  protecting  the 
employment  status  of  reported  cases  (5 
points); 

5.  Capacity  to  provide  case  reports, 
data,  and  other  information  that 
promotes  the  goals  of  surveillance 
generally,  and  the  evaluation  of  this 
surveillance  activity  for  inclusion  under 
SENSOR  Field  Testing  (10  points); 

6.  Adequacy  of  the  proposed  schedule 
and  personnel  for  accomplishing  the 
proposed  activities  (5  points). 

B.  Background,  Experience,  and 
Capability  (25  Total  Points) 

1.  Applicant's  previous 
accomplishments  in  the  design, 
implementation,  and  evaluation  of 
occupational  health  surveillance 
activities,  including  SENSOR  (10 
points); 

2.  Training,  experience,  and 
competence  of  the  proposed  Project 
Director  and  staff  in  the  design. 


implementation,  and  evaluation  of 
occupational  health  surveillance 
activities  (10  points); 

3.  Availability  of  sufficient  support 
staff  to  carry  out  this  project  (5  points). 

C.  State  Commitment  (10  Total  Points) 

The  ability  of  the  applicant  to 
commit: 

1.  Additional  funds  (5  points);  and/or 

2.  Staff  time  to  the  proposed  program 
(5  points). 

D.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects?  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
Protections  appear  adequate,  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  has  concerns  related  to  human 
subjects;  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

E.  Budget  Justification  and  Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  cooperative  agreement 
funds.  The  application  will  also  be 
reviewed  as  to  the  adequacy  of  existing 
and  proposed  facilities  and  resources  for 
conducting  project  activities. 

SENSOR  Field-Testing  (100  Total 
Points) 

Applications  for  field-testing  of 
surveillance  strategies  for  work-related 
bums,  silicosis,  acute  occupational 
pesticide  illness,  and  occupational 
asthma  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

A.  Technical  Merit  (65  Total  Points) 

1.  Relevance  of  the  proposal  to  the 
objectives  outlined  in  the  Program 
Aimouncement  (10  points); 

2.  Importance  of  field-testing  the 
proposed  surveillance  activity  in  the 
applicant's  State.  Importance  should  be 
discussed  relative  to  the  applicant's 
State  and  the  nation.  Remarks  should 
include  reference  to  measures  of  the 
estimated  magnitude  of  the  disease, 
injury,  or  condition  subject  to 
surveillance,  as  well  as  a  description  of 
the  potential  population-at-risk  (10 
points); 
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3.  Appropriate  use  andyor  adaptation 
of  the  SENSOR  surveillance  guidelines 
for  the  selected  target  condition(s)  (15 
points).  (To  obtain  guidelines,  see  below 
under  Where  to  Obtain  Additional 
Information); 

4.  Provision  for  maintaining 
confidentiality  of  individual  case 
reports  and  sensitivity  to  protecting  the 
employment  status  of  reported  cases  (5 
points); 

5.  Capacity  to  provide  case  reports, 
data,  and  other  information  that 
promotes  the  goals  of  surveillance 
generally,  and  the  evaluation  of  this 
surveillance  activity  for  inclusion  under 
SENSOR  Field  Testing  (10  points); 

6.  Feasibility  of  providing  information 
needed  for  the  evaluation  of  this  project 
(5  points); 

7.  Adequacy  of  the  proposed  schedule 
and  personnel  for  accomplishing  the 
proposed  activities  (10  points). 

B.  Background.  Experience,  and 
Capability  (25  Total  Points) 

1.  Applicant's  previous  involvement 
in  the  design,  implementation,  and 
evaluation  of  public  health  surveillance 
and  epidemiology  activities  (10  points); 

2.  Training,  experience,  and 
competence  of  the  proposed  project 
director  and  staff  in  the  design, 
implementation,  and  evaluation  of 
public  health  surveillance  and 
epidemiology  activities  (10  points); 

3.  Availability  of  sufficient  support 
staff  to  carry  out  this  project  (5  points). 

C.  State  Commitment  (10  Total  Points) 

1.  State  agency  commitment  to 
development  of  occupational  health 
surveillanoe  activities  (5  points); 

2.  The  willingness  of  the  applicant  to 
commit  additional  funds  and/or  staff 
time  (5  points). 

D.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects?  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
Protections  appear  adequate,  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  conunents  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  has  concerns  related  to  human 
subjects;  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 


E.  Budget  )ustification  and  Adequacy  of 
facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  cooperative  agreement 
funds.  The  application  will  also  be 
reviewed  as  to  the  adequacy  of  existing 
and  proposed  facilities  and  resources  for 
conducting  project  activities. 

F.  Scoring  Requests  for  Supplemental 
EPA  Funds  (100  Total  Points) 

Additional  funding  from  the  EPA  is 
available  to  support  follow-up  activities 
to  case  reports,  focusing  on  pesticide 
incidents  involving  re-entry  to  pesticide 
treated  areas,  pesticide  drift  from  treated 
areas  into  adjacent  or  nearby  fields,  and 
incidents  associated  with  the  mixing, 
loading,  and  application  of  pesticides. 
Proposals  seeking  these  EPA 
supplemental  funds  will  be  scored  as 
follows: 

1.  Description  of  the  size  of  the  farm 
worker  population  and  the  seasonal 
nature  of  farm  worker  employment  in 
the  State  (20  points). 

2.  Documentation  on  the  outreach 
services  used  to  interview  these  workers 
(20  points). 

3.  Dociunented  experience  in 
reporting  pesticide  illness  in  farm 
worker  populations  (20  points). 

4.  Documented  experience  in 
conducting  investigations  among  farm 
worker  populations  (20  points). 

5.  Documented  State  and  local  " 
programs  that  enhance  the  likelihood  of 
a  successful  follow-up  activity  by  this 
program  (20  points). 

Funding  Priorities 

SENSOR  Experimentation 

CDC/NIOSH  intends  to  fund  a 
minimum  of  two  proposals  in  this 
category.  Of  the  two  awards,  at  least  one 
award  will  be  made  for  the  surveillance 
of  occupational  dermatitis  and  one 
award  for  carpal  turmel  syndrome. 

SENSOR  Field-Testing  »2 

CDC/NIOSH  intends  to  fund  a 
minimum  of  five  proposals  in  this 
category.  Of  the  five  awards,  at  least  one 
award  will  be  made  for  work-related 
bums,  two  for  occupational  asthma,  and 
two  for  silicosis. 

Supplemental  EPA  Funds  for  Sensor 
Field-Testing  #1  (Pesticide  Surveillance) 

CDC/NIOSH  intends  to  fund  up  to  six 
proposals  for  pesticide  surveillance. 
Funds  have  been  earmarked  for 
pesticide  surveillance,  and  the  actual 
number  of  awards  will  reflect  the  funds 
available  for  this  effort  between  CDC/ 


NIOSH  and  the  Environmental 
Protection  Agency. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372. 

E.O.  12372  sets  up  a  system  for  State 
and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Victoria  Sepe,  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  45  days  after  the 
application  deadline  date.  The  Program 
Annoimcement  Number  708  and 
Program  Title  should  be  referenced  on 
the  document.  The  granting  agency  does 
not  guarantee  to  "acconmiodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 
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Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Ciepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

La  addition  to  other  applicable 
committees,  Indian  HeaJlh  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

ApplicadoD  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch,  CDC  at  the  address  listed  in  this 
section.  It  should  be  postmarked  no 
later  than  July  9,  1997.  The  letter  should 
identify  Program  Announcement 
number  708,  and  the  name  of  principal 
investigator  and  specify  the  priority  area 
to  be  addressed  by  the  proposed  project. 
The  letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  GA  30305,  on  or  before  August 
5,  1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 


the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332^561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  NflOSH  Announcement 
708.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail.  Please 
refer  to  NIOSH  announcement  number 
708  when  requesting  information  and 
submitting  an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  telephone  (404) 842-6804, 
Internet:  vxwl@cdc.gov. 

Progranmiatic  technical  assistance, 
including  guidelines  for  SENSOR  field- 
testing  target  conditions,  may  be 
obtained  from  John  P.  Sestito,  J.D.,  M.S., 
Chief,  Surveillance  Branch,  Division  of 
Surveillance,  Hazard  Evaluation  and 
Field  Studies,  National  Institute  for 
Occupational  Safety  and  Health,  4676 
Columbia  Parkway,  Mailstop  R— 41, 
Cincinnati,  Ohio  45226,  telephone  (513) 
841-4303,  Internet:  jps4@cdc.gov. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325,  telephone 
(202) 512-1800. 

Potential  applicants  may  obtain  a 
copy  of  the  SENSOR  surveillance 
guidelines  referenced  in  Sensor  Field- 


Testing  of  the  Evaluation  Criteria 
section  from  John  P.  Sestito,  NIOSH,  at 
telephone  number  (513)  841-4303. 

Dated:  June  11, 1997. 
Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[PR  Doc.  97-15886  Filed  6-17-97;  8:45  am] 
BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  756] 

Preventing  Occupational  Latex  Allergy 
in  Health  Care  Workers  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement  to 
develop  and  evaluate  the  effectiveness 
of  interventions  to  prevent  adverse 
health  effects  from  latex  allergies  in 
health  care  workers. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  In 
recognition  of  the  impact  of 
occupational  latex  allergies,  the 
National  Occupational  Research  Agenda 
(NORA),  published  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  in  April  1996 
specifically  mentions  occupational  latex 
allergies  under  two  of  the  priority  areas 
for  research  and  prevention.  (For 
ordering  a  copy  of  NORA,  or  Healthy 
People  2000  see  the  section  WHERE  TO 
OBTAIN  ADOmONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
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educatioo,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note:  Public  Law  104-65.  dated  December 
19, 1995,  prohibits  an  organization  described 
in  section  501(c)(4)  of  the  IRS  Code  of  1986. 
that  engages  in  lobbying  activities  to 
influence  the  Federal  Government,  from 
receiving  Federal  funds. 

Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  1997  to  fund  one  award  to 
develop  and  evaluate  the  effectiveness 
of  interventions  to  prevent  adverse 
respiratory  health  effects  from  latex 
allergies  in  health  care  workers. 

The  amount  of  funding  available  may 
vary  and  is  subject  to  change.  This 
award  is  expected  to  begin  on  or  about 
September  30, 1997.  The  award  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  up  to  five  years. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds.    ;  I 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  efi^ect 
since  December  23,  1989),  recipients 
(and  their  subtler  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 


funds  for  indirect  or  "grassroots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law, 
section  503  of  Public  Law  104-208. 
provides  as  follows: 

Section  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit.  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  piending  before  the 
Congress,  *  *  *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  section  101(e), 
Public  Law  104-208  (September  30, 
1996). 

Background 

Surveys  have  shown  that  about  10 
percent  of  all  health  care  workers  are 
sensitized  to  latex.  Latex  allergy  may 
have  serious  health  and  personal 
consequences.  Between  1988  and  1992, 
the  Food  and  Drug  Administration 
received  reports  of  1000  systemic 
allergic  reactions  to  latex,  15  of  which 
were  fatal.  Many  approaches  have  been 
recommended  for  the  primary, 
secondary,  and  tertiary  prevention  of 
adverse  health  outcomes  from  latex 
exposure,  including  provision  of 
reduced  protein  or  latex  antigen  gloves, 
medical  screening,  respiratory 
protection  programs,  and  use  of 
alternative  glove  lubricants  (instead  of 
glove  powders).  Health  care  facilities 
and  public  health  agencies  need  to 
understand  "what  works";  this  project 
will  seek  applications  that  formally 
evaluate  the  effectiveness  of  the 
elements  of  institution-based 
comprehensive  latex  allergy  prevention 
programs,  with  a  particular  emphasis  on 
quantitative  estimates  of  latex  glove 
associated  exposures. 

Purpose 

The  purpose  of  this  project  is  to 
formally  evaluate  elements  of 
institution-based  comprehensive 
primary,  secondary,  and  tertiary  latex 
allergy  prevention  strategies,  e.g.. 
provision  of  gloves  with  reduced  and 
defined  levels  of  latex  protein  or 


antigen,  provision  of  latex-free  gloves  to 
certain  units,  health  screening, 
respiratory  protection  programs,  and/or 
use  of  alternative  glove  lubricants 
instead  of  glove  powders.  The  existing 
data  on  the  prevalence  of  allergic 
reactions  to  latex  among  health  care 
workers  suggest  that,  based  on 
preliminary  power  calculations,  a  fairly 
large  population  will  need  to  be 
involved,  in  the  range  of  five  hundred 
to  a  thousand  workers,  including 
provision  for  dropouts. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities)  and 
CDC/NIOSH  will  be  responsible  for 
activities  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  E)evelop  and  implement  the 
protocol  for  occupational  latex  allergy 
prevention. 

2.  Ensure  appropriate  scientific  peer 
review  of  the  protocol  and  ensure 
continued  review  of  any  and  all 
revisions  that  are  made. 

3.  Conduct  the  study  according  to  the 
revised  protocol;  implement  the 
proposed  prevention  strategies  and 
conduct  the  proposed  evaluation 
comp>onent. 

4.  Report  and  disseminate  research 
results  and  relevant  health  and  safety 
training  information  to  the  scientific 
community,  health  care  providers, 
relevant  professional  societies,  affected 
industry  and  labor  representatives,  and 
interested  State  and  Federal  agencies. 

B.  CDC/NIOSH  ActiviUes 

1.  Provide  scientific,  epidemiologic, 
and  medical  collaboration. 

2.  Provide  technical  assistance  in 
obtaining,  analyzing  and  reporting  of 
serum  specimens  for  worker  latex  IgE 
antibody  levels  and/or  other  markers  of 
exposure  or  response. 

3.  Provide  assistance  in  the  review, 
analysis  and  interpretation  of  the  data 
and  cooperate  in  the  preparation  and 
publication  of  the  written  reports. 

Technical  ReporUng  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required. 
Timelines  for  the  semi-annual  reports 
will  be  established  at  the  time  of  award. 
Final  financial  status  and  performance 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  the  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  CDC. 
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Semi-annual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

Application  Content 

The  application  must  be  developed  in 
accordance  with  the  instructions  for 
PHS  Form  398  (OMB  No.  0925-0001, 
revised  5/95),  information  that  is 
contained  in  this  program 
announcement,  and  the  instructions 
outlined  in  the  following  section 
headings. 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  QW  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
years  objectives  and  activities. 

A.  Title  Page 

The  heading  should  include  the  title 
of  grant  program,  project  title, 
organization,  name  and  address,  project 
director's  name  address  and  telephone 
number. 

fl.  Abstract 

A  one  page,  singled-spaced.  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
ntunber.  This  abstract  is  not  in  lieu  of 
(but  in  addition  to)  the  Proposal 
Narrative,  and  it  should  outline  the 
major  goals  and  objectives  of  the 
proposal. 


C.  Proposal  Narrative 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed  and  the  purpose  of  this 
cooperative  agreement.  This  may  be 
reflected  in  the  protocol,  see  C.3  below. 

2.  Describe  clearly  the  objectives, 
timelines,  and  steps  to  be  taken  in 
planning  and  implementing  this  project, 
and  the  respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 

3.  Prepare  a  protocol  which  covers 
500 — 1000  health  care  facility 
employees  with  potential  latex 
exposure,  and  includes  a  review  of  the 
literature,  a  description  of  the  specific 
intervention  to  be  instituted,  description 
of  the  type  and  frequency  of  health  and 
exposure  data  collection,  the  proposed 
methods  of  data  management  and 
analysis,  and  an  evaluation  component. 

4.  Provide  a  well  designed  exposure 
assessment  component  as  well  as  a 
health  surveillance  component,  with:  (a) 
The  prevalence  of  employee  allergy- 
related  health  outcomes  associated  with 
defined  levels  of  glove  use  and  specific 
glove  protein  and,  if  feasible,  antigen 
content;  (b)  the  respiratory,  skin,  and 
other  symptoms  that  may  be  associated 
with  specific  glove  usage;  and  (c) 
markers  of  exposure  or  response,  e.g., 
the  prevalence  of  skin  prick  responses 
and/or  IgE  antibodies  to  latex  proteins 
in  the  participating  workers  with 
exposures  to  various  glove  types  and 
lots. 

5.  Inclusion  of  women,  ethnic,  and 
racial  groups:  Describe  how  the  CDC 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  (See  Women,  Racial 
and  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

6.  Provide  letters  of  support  or  other 
docimientation  of  access  to  potential 
study  sites  with  the  sample 
characteristics  specified.  Include 
documentation  that  reflects 
commitment  of  both  management  and 
labor  representatives  to  the  proposed 
study. 

7.  Human  Subjects:  State  whether  or 
not  humans  are  subjects  in  this 
proposal.  (See  Human  Subjects  in  the 
Evaluation  Criteria  and  Other 
Requirements  sections.) 

8.  Document  the  applicant's  expertise 
in  the  area  of  occupational  health, 
environmental  hygiene,  and  project 
management. 

9.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project.  Describe 
staff,  experience,  facilities,  equipment 


available  for  performance  of  this  project, 
and  other  resources  that  define  the 
applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
available  facilities  including  space. 

D.  Budget 

Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
persormel,  equipment,  travel, 
communications,  supplies,  postage,  and 
the  sources  of  funds  to  meet  these 
needs.  The  applicant  should  be  precise 
about  the  program  purpose  of  each 
budget  item.  For  contracts  described 
within  the  application  budget, 
applicants  should  name  the  contractor, 
if  known;  describe  the  services  to  be 
performed;  and  provide  an  itemized 
breakdown  and  justification  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  orgemizations  or  parties  to  be 
selected;  the  period  of  performance;  and 
the  method  of  selection.  Place  the 
budget  narrative  pages  showing,  in 
detail,  how  funds  in  each  object  class 
will  be  spent,  directly  behind  form  PHS 
398,  page  5,  Budget  for  Entire  Proposed 
Period  of  Support  Direct  Cost  Only.  Do 
not  put  these  pages  in  the  body  of  the 
application.  CDC  may  not  approve  or 
fund  all  proposed  activities. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Understanding  of  the  Problem  (20%) 

(1)  Applicant's  understanding  of  the 
general  objectives  of  the  proposed 
cooperative  agreement,  (2)  Evidence  of 
ability  to  understand  the  problem  and  to 
conceive/design  and  evaluate  effective 
interventions,  and  (3)  Information  about 
the  occurrence  of  occupational  latex 
allergies  and  any  steps  taken  to  prevent 
it  in  the  proposed  study  population. 

B.  Program  Personnel  (25%) 

(1)  Applicant's  technical  experience 
(e.g.,  in  the  areas  of  occupational  health, 
allergy,  industrial  hygiene,  project 
management),  (2)  The  qualifications 
(e.g.,  in  the  areas  of  industrial 
engineering,  occupational  safety  and 
health)  and  time  allocation  of  the 
professional  staff  to  be  assigned  to  this 
project,  and  (3)  The  applicant's  ability 
to  describe  the  approach  to  be  used  in 
carrying  out  the  responsibilities  of  the 
applicant  in  this  project. 
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C.  Study  Design  (30%) 

Steps  proposed  in  planning  and 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 
The  degree  to  which  efficient  and 
innovative  approaches  are  proposed  to 
address  the  problem;  the  adequacy  of 
the  applicant's  evidence  of  access  to 
appropriate  study  populations;  and  the 
degree  to  which  the  applicant  has  met 
the  CDC  policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 

D.  Goals,  Objectives,  Methods  and 
Evaluation  (15%) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
time-phased,  measurable  and  include 
process  and  outcome  evaluation.  The 
extent  to  which  the  methods  are 
sufficiently  detailed  to  allow  assessment 
of  whether  the  objectives  can  be 
achieved  for  the  budget  period.  The 
extent  to  which  a  qualified  plan  is 
proposed  that  will  help  achieve  the 
goals  stated  in  the  proposal. 

E.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

F.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  Protections  appear  adequate,  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  has  concerns  related  to 
human  subjects;  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

G.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

ExecutlTe  Order  12372  Reyiew 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  nimiber  for  this  project  is 
93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  [U^S] 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women,  Racial  and  Ethnic  Kfinorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racitd  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 


inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  p^ges  47947-47951. 
and  dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch,  CDC  at  the  address  listed  in  this 
section.  It  should  be  postmarked  no 
later  than  July  10,  1997.  The  letter 
should  identify  Program  Announcement 
number  756  and  name  of  principal 
investigator.  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  398  (Revised  5/ 
95,  OMB  Number  0925-0001)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
E-13,  255  East  Paces  Ferry  Road.  NE., 
Room  321,  Atlanta,  GA  30305.  on  or 
before  July  28,  1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applicants:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  1-404-332-4561.  You 
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will  De  dskeU  tu  leave  yuux  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  NIOSH  Announcement 
756.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail.  Please 
refer  to  NIOSH  Announcement  Number 
756  when  requesting  information  and 
submitting  an  application. 

If  you  have  questions  after  reviewing 
the  contents  of  ail  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  telephone  (404)  842-6804, 
Internet:  vxwl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Dr.  Lee  Petsonk, 
Division  of  Respiratory  Disease  Studies, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1095 
Willowdale  Road,  Mailstop  240, 
Morgantown,  WV  26505,  telephone 
(304)  285-5714,  Internet  address: 
elp2@cdc.gov. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Govenunent  Printing  Office, 
Washington.  IX:  20402-9325,  telephone 
(202) 512-1800. 

National  Occupational  Research 
Agenda:  Copies  of  this  publication  may 
ba  obtained  from  the  National  Institute 
for  Occupational  Safety  and  Health, 
Publications  Office,  4676  Columbia 
Parkway,  Cincinnati,  OH  45226-1998  or 
telephone  1-800-356-4674,  and  is 
available  through  the  NIOSH  Home 
Page:  http://www.cdc.gov/niosh/ 
nora.html. 

Dated:  )une  11. 1997. 
Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
|FR  Doc.  97-15888  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  ANU 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Idaho  National 
Engineering  Laboratory  Health  Effects 
Subcommittee:  Time  Change 

Federal  Register  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  FR 
30870— dated  June  5,  1997. 
SUMMARY:  Notice  is  given  that  the 
meeting  time  for  the  Citizens  Advisory 
Committee  on  PHS  Activities  and 
Research  at  EKDE  Sites:  Idaho  National 
Engineering  Laboratory  (INEL)  Health 
Effects  Subcommittee,  of  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  has 
changed.  The  meeting  dates,  place, 
status,  and  purpose,  announced  in  the 
original  notice  remain  unchanged. 

Original  Times  and  Dates:  8:30  a.m.- 
5  p.m.,  June  26,  1997.  8:30  a.m.-5  p.m., 
June  27,  1997. 

New  Times  and  Dates:  8:30  a.m.-5 
p.m.,  June  26, 1997.  6  p.m.-7  p.m.,  June 
26,  1997.  8:30  a.m.-5  p.m.,  June  27, 
1997. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Arthiu  J.  Robinson,  Jr..  or 
Nadine  Dickerson,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC. 
4770  Buford  Highway,  NE,  (F-35), 
Atlanta,  Georgia  30341-3724,  telephone 
770/488-7040,  FAX  770/488-7044. 

Dated:  )une  12, 1997. 
Nancy  C.  Hirach, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-15916  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0184] 

Gen-Probe®,  Inc.;  Premarket  Approval 
of  Gen-Probe*  Amplified 
Mycot>acterium  Tuberculosis  Direct 
Test 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 


approval  oi  me  appiicauon  oy  uen- 
Probe®,  Inc.,  San  Diego,  CA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Gen-Probe®  Amplified 
Mycobacterium  tuberculosis  Direct  Test 
(MTD).  After  reviewing  the 
recommendation  of  the  Microbiology 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  on 
December  15.  1995,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  July  18,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawm  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hansen,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-2096. 

SUPPLEMENTARY  INFORMATION:  On  July 
11.  1994,  Gen-Probe®,  Inc.,  San  Diego. 
CA.  92121,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Gen-Probe®  Amplified  MTD.  The 
device  is  a  target-amplified  nucleic  acid 
probe  test  for  the  in  vitro  diagnostic 
detection  of  M.  tuberculosis  complex 
rRNA  in  acid  fast  bacilli  (AFB)  smear 
positive  concentrated  sediments 
prepared  from  sputum  (induced  or 
expectorated),  bronchial  specimens 
(e.g.,  bronchoalveolar  lavages  or 
bronchial  aspirates),  or  tracheal 
aspirates.  The  MTD  test  is  intended  for 
use  as  an  adjunctive  test  for  evaluating 
AFB  smear  positive  concentrated 
sediments  prepared  using  NALC-NaOH 
digestion-decontamination  of 
respiratory  specimens  trom  untreated 
patients  suspected  of  having 
tuberculosis.  Patients  who  have 
received  no  anti-tuberculous  therapy, 
less  than  7  days  of  such  therapy,  or  have 
not  received  such  therapy  in  the  last  12 
months  may  be  evaluated  with  this  test. 
The  MTD  test  should  be  performed  only 
in  laboratories  proficient  in  the  culture 
and  identification  of  M.  Tuberculosis 
(Level  II  and  III,  or  extent  3  and  4).  The 
MTD  should  always  be  performed  in 
conjunction  with  a  mycobacterial 
culture. 

On  May  2.  1995,  the  Microbiology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
December  15,  1995.  CDRH  approved  the 
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application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
conunittee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  18,  1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Dated:  June  4,  1997. 

Joseph  A.  Levitt, 

E)eputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[PR  Doc.  97-15990  Filed  6-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Antiviral  Drugs  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
May  19,  1997.  The  amendment  is  being 
made  to  add  another  meeting  day,  July 
16,  1997,  and  include  another  topic  for 
discussion.  There  are  no  other  changes. 
This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  W.  Stover  or  John  B.  Schupp, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Line. 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12531.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  19,  1997  (62  FR 
27261),  FDA  annoimced  that  a  meeting 
of  the  Antiviral  Drugs  Advisory 
Committee  would  be  held  on  July  14 
and  15. 1997. 

On  page  27261,  begirming  in  the  third 
column,  the  "Date  and  Time"  and  the 
"Agenda"  portions  for  the  Antiviral 
Drugs  Advisory  Committee  meeting  are 
amended  as  follows: 

Date  and  Time:  The  meeting  will  be 
held  on  July  14. 15.  and  16, 1997,  8:30 
a.m.  to  5  p.m. 

Agenda:  On  July  14  and  15, 1997,  the 
committee  will  discuss  the  utility  of 
plasma  human  immunodeficiency  virus 
(HIV)  RNA  measurement  as  an  endpoint 
in  clinical  trials  for  drugs  to  treat  HIV 
infection.  In  light  of  the  rapid  changes 
in  knowledge  about  the 
pathophysiology  of  HIV  infection,  the 
advances  in  the  technologies  to  quantify 
HIV  in  plasma,  and  the  evolution  of 
antiviral  therapy.  FDA  is  soliciting 


opinions  and  advice  from  the  advisory 
committee  on  this  topic.  On  July  16, 
1997,  the  committee  will  discuss  data 
relevant  to  new  drug  application  (NfDA) 
50-740,  AmBisome®  (liposomal 
amphotericin  B,  Fujisawa,  USA),  as 
empirical  therapy  for  presumed  fungal 
infection  in  febrile  neutropenic  patients. 

Dated:  June  12,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations.. 
(FR  Doc.  97-15991  Filed  6-17-97;  8:45  am] 
BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  10,  1997,  11  a.m.  to  1:45 
p.m. 

Location:  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121,  8800  Rockville  Pike, 
Bethesda,  MD.  This  meeting  will  be 
held  by  a  telephone  conference  call.  A 
speaker  telephone  will  be  provided  in 
the  conference  room  to  allow  public 
participation  in  the  meeting. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  intramural  scientific  programs  of  the 
Laboratorv'  of  Pediatric  and  Respiratory 
Viral  Diseases. 

Procedure:  On  July  10,  1997,  from  11 
a.m.  to  11:45  a.m.,  and  from  12:45  p.m. 
to  1:45  p.m.,  the  meeting  is  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
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writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  July  3, 
1997.  Oral  presentations  from  the  public 
will  be  scheduled  between 
approximately  12:45  p.m.  and  1:45  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formfd  oral  presentations  should  notify 
the  contact  person  before  July  3, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  committee  deliberations:  On 
July  10,  1997,  6rom  11:45  a.m.  to  12:45 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c](6)].  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  program. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  12. 1997. 
Michael  A.  Friedauui, 

Deputy  Commissioner  for  Operations. 

[PR  Doc.  97-15989  Filed  6-17-97;  8:45  am) 
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DEPAW '  MrlNT  OF  HEALTH  ANO 


^ovc  M'c  J' UK,  Administration 

:j-.r,«f.'  No  97D-0228] 

ComDu!e*-'*ec  Svs!-"""-'.  -,s«d  in 
C    '^:ca    "'saiS    Av*- :iOillty 

agfncy:  Food  and  Drug  Administration, 

^lHi>. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Computerized  Systems  Used 
in  Clinical  Trials."  The  draft  guidance 
document  addresses  issues  p)ertaining  to 
computer  systems  used  to  generate, 
collect,  maintain,  and  transmit  clinical 
data  intended  for  submission  to  FDA  in 
support  of  marketing  or  research 
applications.  The  data,  whether 
collected  or  reported  electronically  or  in 
paper  form,  must  meet  certain  quality 
standards,  and  this  draft  guidance 
dociunent  is  intended  to  provide 


information  on  how  these  standards 
might  be  met  by  computerized  systems. 
DATES:  Written  comments  on  the  draft 
guidance  document  may  be  submitted 
by  August  18, 1997.  General  comments 
on  the  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  Tif  the  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Computerized  Systems  Used 
in  Clinical  Trials"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  OfBce  of 
Enforcement  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-627-0425. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Computerized 
Systems  Used  in  Clinical  Trials."  In  the 
Federal  Register  of  March  20,  1997  (62 
FR  13430).  FDA  published  a  regulation 
providing  criteria  for  electronic  records 
and  electronic  signatures  (part  11  (21 
CFR  part  11)).  The  preamble  to  part  11 
stated  that  the  agency  anticipated 
issuing  supplemental  guidance 
documents  and  would  afford  all 
interested  parties  the  opportimity  to 
comment  on  draft  guidance  docimients. 
In  light  of  this  rule  and  the  existing 
rules  and  guidance  concerning  clinical 
trials,  this  draft  guidance  document  on 
the  use  of  computerized  systems  in 
clinical  trials  has  been  prepared  by  an 
agency  working  group  representing  the 
Bioresearch  Monitoring  Program 
Managers  from  each  Center  within  FDA 
and  the  Office  of  Regulatory  Affairs,  and 
it  is  available  for  public  comment. 

The  draft  guidance  document 
addresses  issues  pertaining  to  computer 
systems  used  to  generate,  collect, 
maintain,  and  transmit  data  intended  for 
submission  to  FDA  in  support  of 
marketing  or  research  applications. 
These  data  have  broad  public  health 
significance  and,  whether  collected 
electronically  or  on  paper,  must  be  of 
the  highest  quality  and  integrity.  For 


example,  ail  data  should  be  attributable, 
original,  accurate,  contemporaneous, 
and  legible.  The  draft  guidance 
document  provides  information 
intended  to  help  establish  and  maintain 
these  and  other  standards  in  an 
electronic  environment. 

The  draft  guidance  docimient 
provides  specific  information  on 
generating  and  securing  electronic  data; 
establishing  standard  operating 
procedures;  data  entry,  including 
electronic  signatures,  audit  trails,  and 
date/ time  stamps;  system  design, 
security,  and  dependability;  system 
controls;  personnel  training;  records 
inspection;  and  certification  of 
electronic  signatures. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  computerized  systems  used  in 
clinical  trials.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both. 

n.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance  docimient.  FDA  invites 
comments  on  whether  any  provisions  in 
the  guidance  might  inhibit  use  of 
computers  in  clinical  trials.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

An  electronic  version  of  this  draft 
guidance  document  is  available  on  the 
Internet  using  the  World  Wide  Web 
(www)  at  http://www.fda.gov/cder/ 
guidance.htm. 

Dated:  June  12, 1997. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-15992  Filed  6-17-97;  8:45  am) 
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DEPA«    MEN^  O^  HEALTH  AND 
HUMtN  sfrvk":fs 

Food  and  Drug  Administration 
[Docket  No.  97D-0224} 

Substances  Prohibited  From  Use  in 
Animal  Food  or  Feed  a^ >  a'  Proteins 
Prohibited  From  Rurr.  -an:  ieea,  Small 
Entit/  "n>^pliance  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  compliance  guide 
entitled  "Animal  Proteins  Prohibited 
from  Ruminant  Feed;  Small  Entity 
Compliance  Guide."  This  compliance 
guide  is  intended  to  help  small  entities 
comply  with  the  final  rule  prohibiting 
the  use  of  protein  derived  from 
mammals  (with  certain  exceptions)  in 
the  feed  of  the  nmiinant  animals.  This 
action  is  being  taken  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 
DATES:  Comments  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Animal  Proteins 
Prohibited  from  Ruminant  Feed;  Small 
Entity  Compliance  Guide"  to  the 
Communications  Staff,  Center  for 
Veterinary  Medicine  (HFV-12).  7500 
Standish  PL,  Rockville,  MD  20855.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests.  Copies  are  also  available  on 
CVM's  Internet  Website  at  "http:// 
www.cvm.fda.gov/".  Submit  written 
comments  on  the  compliance  guide  to 
Gloria  J.  Dunnavan  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Duimavan,  Center  for 
Veterinary  Medicine  (HFV-230),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
1726 

SUPPi  LMtN"  Ai'  K(r!  hmation:  In  the 
Federal  Register  of  June  5.  1997  (62  FR 
30936),  FDA  issued  a  final  rule  to 
prohibit  the  use  of  protein  derived  from 
mammals  (with  certain  exceptions)  in 
the  feed  of  ruminant  animals.  This  final 
rule  is  effective  August  4. 1997. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Pub.  L.  104- 
121).  FDA  is  announcing  the  availability 
of  a  compliance  guide  which  is 
intended  to  help  small  businesses 
comply  with  the  requirements  of  the 
new  rule. 

This  compliance  guide  represents  the 
agency's  current  thinking  on 
comp  iance  with  the  final  rule.  It  does 


not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Dated:  June  10, 1997. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-15933  Filed  6-17-97;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2540S] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collecdon  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Skilled  Nursing 
Facility  (SNF)  Prospective  Payment 
System  Cost  Report;  Form  No.:  HCFA- 
2540S;  Use:  This  cost  report  is  used  by 
free  standing  SNFs  to  achieve  a  final 
accounting  adjustment  of  costs  for 
health  care  services  rendered  to 
Medicare  beneficiaries.  Frequency: 
Aimually;  Affected  Public:  Business  or 
other  for-profit,  not-for-profit 
institutions  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
1,441;  Total  Annual  Hours:  142,659. 
^0  obtain  copies  of  the  supporting 
statement  and  any  related  forms.  E-mail 
your  request,  including  your  address 
and  phone  numl)er,  to 


Paf>erwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank. 
Room  C2-26-17.  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  June  10. 1997. 
Edwin  J.  GUtzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

[FR  Doc.  97-15967  Filed  &-17-97;  8:45  am) 
BiLLMO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  call  the  HRSA  Reports  Clearance 
Officer  on  (301) 443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Nursing 
Education  Loan  Repayment  Program 
Application  (0MB  No.  0915-0140)— 
Extension — This  is  a  request  for 
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extension  ot  Office  uf  Management  and 
Budget  (0MB)  approval  of  the 
application  form  for  the  Nursing 
Education  Loan  Repayment  Program 
(NELRP).  The  NELRP  was  originally 
authorized  by  42  U.S.C.  297b(h)  (section 
836(h)  of  the  Public  Health  Service  Act) 
as  amended  by  Public  Law  100-607, 
November  4.  1988.  The  NELRP  is 
currently  authorized  by  42  U.S.C.  297(n) 
(section  846  of  the  Public  Health  Service 
Act)  as  amended  by  Public  Law  102- 
408,  October  13,  1992.  The  application 
form  is  currently  approved  under  OMB 
No.  0915-0140.  which  expires  12/31/97. 

Under  the  NELRP,  registered  nurses 
are  offered  the  opportimity  to  enter  into 
a  contractual  agreement  with  the 


Secretary,  under  which  the  Public 
Health  Service  agrees  to  repay  the 
nurses'  indebtedness  for  nursing 
education.  In  exchange,  the  nurses  agree 
to  serve  for  a  specified  period  of  time  in 
certain  types  of  health  facilities 
identified  in  the  statute. 

Nurse  educational  loan  repayment 
contracts  will  be  approved  by  the 
Secretary  for  eligible  nurses  who  have 
incurred  previous  monetary 
indebtedness  by  accepting  a  loan  for 
nursing  education  costs  from  a  bank, 
credit  union,  savings  and  loan 
association,  insurance  company. 
Government  agency  or  program,  school, 
or  other  lender  that  meets  NELRP 
criteria. 


Approval  is  requested  for  the 
application  form.  The  application  form 
requires  information  from  two  types  of 
respondents: 

a.  Applicants  must  provide 
information  on  the  proposed  service  site 
and  on  all  nursing  education  loans  for 
which  reimbursement  is  requested,  and 

b.  Lenders  must  provide  information 
on  loan  status  for  all  loans  accepted  for 
repayment. 

The  application  form  is  not  being 
changed,  so  the  estimates  of  average 
burden  to  complete  the  forms  remains 
the  same.  Burden  estimates  are  as 
follows: 


Form/regulatory  requirement 


NELRP  Application 

Loan  Venfication  Form  

Total 

•The  remaindef  of  the  loans  are  verified  through  credit  reports. 


Number  of 
resporxJents 


1,000 

•200 

1,200 


Responses 
per  re- 
spondent 


Hours  per 
response 


1.5 
J25 


Total  bur- 
den hours 


1,500 

50 

1,550 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Paridawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  June  12, 1997. 
lamea  ).  Corrigui, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
(FR  Doc.  97-15995  Filed  6-17-97;  8:45  am) 
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1  VICES 


-^eai"-  Resources  and  Services 

Age'^t,  .-•„-n^t: ,.  Collection 
A::  v'es   Su?:"-:-,-,.  in  for  OMB 

^ev^e^fc     C  :•-'-■■' --nt  Request 

Fenodicaily,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  die  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 


The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Consortia 
Development  for  Health  Professions 
Training  in  Community-Based 
Settings — New — Consortia  which 
include  academic  institutions  and 
community-based  providers  have  been 
proposed  as  one  mechanism  for 
improving  collaboration  between  health 
professions  schools  and  communities, 
enabling  them  to  provide  relevant 
educational  experiences  and  facilitating 
meeting  education  and  workforce  goals. 
The  consortia  should  be  based  on  a 
formal  association  of  academic  health 
professions  training  schools  or  programs 
and  community-based  providers  (e.g., 
conununity /migrant  health  centers, 
managed  care  organizations)  involved, 
at  least,  in  part,  in  the  entry-level 
education  and/or  continuing  education 
of  health  professionals.  The  purposes  of 
this  project  are  (1)  to  prepare  an 
inventory  of  consortia  for  health 
professions  education.  (2)  to  examine 
the  characteristics  of  successful 
consortia,  and  (3)  to  examine  the  role 
that  consortia  play  in  assisting  health 
professions  schools  or  programs  to 
prepare  health  care  providers  for  the 
evolving  health  care  system. 


Form  name 


MaH  Survey  of  Consortia: 


No.  of  r»- 
sporxlents 


Responses 

pe> 
respondent 


An  initial  survey  will  be  conducted 
by  mail  of  consortia  identified  through 
informal  conversations  with  key 
academic  representatives,  community- 
based  providers,  and  other 
knowledgeable  individuals,  and  a 
literature  review.  The  initial  survey  will 
be  used  to  gather  information  needed  to 
determine  whether  the  consortia  meet 
the  study  definition,  and,  for  those  that 
do,  to  collect  additional  information 
that  generally  describes  the  consortia, 
including  their  goals  and 
accomplishments.  From  the  information 
gathered  in  the  initial  survey,  20 
consortia  will  be  selected  for  additional 
study  as  models  of  successful  consortia, 
based  on  criteria  established  by  an 
advisory  workgroup. 

The  second  survey  will  consist  of 
phone  interviews  with  up  to  20  of  the 
consortia  identified  as  successful 
models  from  the  initial  survey.  These 
data  will  describe  the  characteristics  of 
successful  consortia  in  more  detail 
(leadership,  organizational  models, 
missions  and  goals,  financing 
arrangements,  facilitating  factors,  and 
barriers).  Data  will  also  be  collected  to 
determine  the  role  that  consortia  play  in 
assisting  health  professional  schools  to 
prepare  health  care  providers  for  the 
evolving  health  care  system.  The  burden 
estimates  are  as  follows: 


Total 
responses 


Hours  per 
response 


Total  tHjrden 
hours 


UMI 


Federal  Register  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Notices  33097 


Form  name 


Meeting  study  definition 

Not  meeting  study  definition 

Telephone  Follow-up  of  Successful  Models 
Total _. 


No.  of  re- 
spondents 


100 

200 

20 

300 


Responses 

per  ' 
respondent 


1 
1 
1 

1.1 


Total 
responses 


Hours  per 
response 


100 

200 

20 

320 


.5 
.1 
J 

.34 


Total  burden 
hours 


50 
20 

40 

110 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  June  12,  1997. 
James  J.  Corrigan, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
|FR  Doc.  97-15997  Filed  6-17-97;  8:45  am] 

BILUNQ  CODE  4160-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines;  Request  for  Nominations  for 
Votiii^  Members 

agency:  Health  Resources  and  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  Advisory  Commission 
on  Childhood  Vaccines  (ACCV).  The 
ACCV  was  established  by  title  XXI  of 
the  Public  Health  Service  Act  (the  Act), 
as  enacted  by  Public  L,aw  (Pub.  L.)  99- 
660  and  as  subsequenUy  amended,  and 
advises  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  on 
issues  related  to  implementation  of  the 
National  Vaccine  Injury  Compensation 
Program  (VICP). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Melissa  Palmer.  Principal  Staff  Liaison, 
Policy  Management  and  Outreach 
Branch,  Division  of  Vaccine  Injury 
Compensation,  at  (301)  443-1533. 

DATES:  Nominations  are  to  be  submitted 
by  July  18. 1997. 

ADDRESSES:  All  nominations  are  to  be 
submitted  to  the  Director,  Division  of 
Vaccine  Injury  Compensation.  Bureau  of 
Health  Professions,  HRSA.  Parklawn 
Building,  Room  8A-35.  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 


SUPPLEMENTARY  INFORMATION:  Under  the 
authorities  that  established  the  ACCV. 
viz.,  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  (Pub.  L.  92-463) 
and  section  2119  of  the  Act,  42  U.S.C. 
300aa-19,  as  added  by  Public  Law  99- 
660  and  amended.  HRSA  is  requesting 
nominations  for  three  voting  members 
of  the  ACCV. 

The  ACCV  advises  the  Secretary  on 
the  implementation  of  the  VICP;  on  its 
own  initiative  or  as  the  result  of  the 
filing  of  a  petition,  recommends  changes 
in  the  Vaccine  Injury  Table;  advises  the 
Secretary  in  implementing  the 
Secretary's  responsibilities  under 
section  2127  regarding  the  need  for 
childhood  vaccination  products  that 
result  in  fewer  or  no  significant  adverse 
reactions;  surveys  Federal,  State,  and 
local  programs  and  activities  relating  to 
the  gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirements 
of  section  2125(b);  advises  the  Secretary 
on  means  to  obtain,  compile,  publish, 
and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse 
reactions  associated  with  childhood 
vaccines;  and  recommends  to  the 
Director,  National  Vaccine  Program 
Office,  research  related  to  vaccine 
injuries  which  should  he  conducted  to 
carry  out  the  VICP. 

The  ACCV  consists  of  nine  voting 
members  appointed  by  the  Secretary  as 
follows:  three  health  professionals,  of 
whom  at  least  two  are  pediatricians, 
who  are  not  employees  of  the  United 
States,  who  have  expertise  in  the  health 
care  of  children,  the  epidemiology, 
etiology  and  prevention  of  childhood 
diseases,  and  the  adverse  reactions 
associated  with  vaccines;  three  members 
from  the  general  public,  of  whom  at 
least  two  are  legal  representatives 
(parents  or  guardians)  of  children  who 
have  suffered  a  vaccine-related  injury  or 
death;  and  three  attorneys,  of  whom  at 
least  one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injury  or  death,  and  one  shall  be 
an  attorney  whose  specialty  includes 
representation  of  vaccine 
manufacturers.  In  addition,  the  Director 
of  the  National  Institutes  of  Health,  the 
Assistant  Secretary  for  Health,  the 


Director  of  the  Centers  for  Disease 
Control  and  Prevention,  and  the 
Commissioner  of  the  Food  and  Drug 
Administration  (or  the  designees  of  such 
officials)  serve  as  nonvoting  ex  officio 
members. 

Specifically,  HRSA  is  requesting 
nominations  for  three  voting  members 
of  the  ACCV  representing:  (1)  A  health 
professional  with  special  experience  in 
childhood  diseases;  (2)  an  attorney 
whose  specialty  includes  representation 
of  vaccine  manufacturers;  and  (3)  a 
member  from  the  general  public — this 
category  requires  three  general  public 
members,  of  whom  at  least  two  are  legal 
representatives  (parents  or  guardians)  of 
children  who  have  suffered  a  vaccine- 
related  injury  or  death — by  this  notice, 
the  Department  is  soliciting 
nominations  for  the  third  general  public 
position.  Nominees  will  be  invited  to 
serve  3-year  terms  beginning  January  1, 
1998,  and  ending  December  31,  2000. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  ACCV.  Nominations 
shall  state  that  the  nominee  is  willing  to 
serve  as  a  member  of  the  ACCV  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  the  ACCV 
membership.  Potential  candidates  will 
be  asked  to  provide  detailed  information 
concerning  such  matters  as  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflicts  of 
interest.  A  curriculum  vitae  should  be 
submitted  with  the  nomination. 

The  Department  of  Health  and  Human 
Services  has  special  interest  in  assuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisor}'  committees  and 
therefore  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  handicapped 
candidates. 

Dated:  )une  12. 1997. 
Claude  Earl  Fox, 
Acting  Administrator. 

|FR  Doc.  97-15996  Filed  6-17-97;  8:45  am) 
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Nationa'  Varr-ine  Injury  Compensation 
Program       s  of  Petitions  Received 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice. 

ii^iaiAARY:  The  Health  Resovuces  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injiu^-  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act.  as  aunended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington,  D.C. 
20005.  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director.  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane.  Room  8A35.  Rockville,  MD  20857, 
301)443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compen.<iation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  SOOaa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  Hie  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Servic!>i.  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 


lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  amd  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l 2(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  HRSA  on  January 
2.  1997  through  March  31,  1997. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injur)',  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significanUy 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantiy 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  For  Further 
Information  Contact),  with  a  copy  to 
HRSA  addressed  to  Associate 
Administrator  for  Health  Professions, 
5600  Fishers  Lane,  Room  8-05. 
Rockville,  MD  20857.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 


should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  titie  44,  United  States 
Code,  related  to  paperwor"k  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Aleta  Anderson  on  behalf  of  Steven 
Anderson,  Mount  Clemens,  Michigan, 
Court  of  Federal  Claims  Nxmiber 
97-0003  V 

2.  Jo  and  Mark  Womack  on  behalf  of 
Devan  Scott  Womack,  Oklahoma  City, 
Oklahoma,  Court  of  Federal  Claims 
Number  97-0010  V 

3.  Tanya  Williams  on  behalf  of  Taracee 
Williams,  Mobile,  Alabama,  Court  of 
Federal  Claims  Number  97-0017  V 

4.  Sandra  Ward,  Cambridge, 
Massachusetts,  Court  of  Federal 
Claims  Number  97-0022  V 

5.  Tarra  and  Aaron  Hopkins  on  behalf 
of  Anthony  Aaron  Hopkins,  Deceased, 
Cottonwood,  Arizona,  Court  of 
Federal  Claims  Number  97-0039  V 

6.  Georgia  Grant  on  behalf  of  Dominique 
Grant,  Hempstead,  New  York,  Court 
of  Federal  Claims  Number  97-0053  V 

7.  Kim  Boyd,  Bellingham,  Washington, 
Court  of  Federal  Claims  Number 
97-0054  V 

8.  Cynthia  and  Thomas  Burks  on  behalf 
of  Jason  Thomas  Burks,  San  Mateo, 
California,  Court  of  Federal  Claims 
Number  97-0055  V 

9.  Ginger  Castie  on  behalf  of  Jonathan 
Castie,  Deceased,  Camp  Lejeune, 
North  Carolina,  Court  of  Federal 
Claims  Number  97-0059  V 

10.  Jeiuiifer  and  Larry  Killian  on  behalf 
of  Larry  Duane  Killian,  Deceased, 
Keiuiett,  Missouri,  Court  of  Federal 
Claims  Number  97-0060  V 

11.  Staci  and  Zvi  Rudawsky  on  behalf 
of  Derek  Rudawsky  Denver,  Colorado, 
Court  of  Federal  Claims  Number 
97-0061  V 

12.  Tangee  McGirmis  and  Hillary  Davis 
on  behalf  of  Lashondra  McGinnis, 
New  Orleans,  Louisiana,  Court  of 
Federal  Claims  Number  97-0075  V 

13.  Patricia  Medina  on  behalf  of  Michael 
Trevino,  Laredo,  Texas,  Court  of 
Federal  Claims  Number  97-0076  V 

14.  Debra  and  Steven  Fields  on  behalf 
of  Andrew  Fields,  Anoka,  Minnesota, 
Court  of  Federal  Claims  Number 
97-0077  V 

15.  Lesli  and  Michael  Muchnick  on 
behalf  of  Jessica  Muchnick,  Sunrise, 
Florida,  Court  of  Federal  Claims 
Number  97-0089  V 

16.  Michelle  Bosgraaf  on  behalf  of 
Hannah  Bosgraaf,  Orlando,  Florida, 
Court  of  Federal  Claims  Number 
97-0097  V 

17.  Tanya  Thompson  on  behalf  of  Cory 
Thompson,  Bioomington,  Illinois, 
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Court  of  Federal  Claims  Numbei 
97-0102V 

18.  Juanita  Chavez  on  behalf  of  Jerika 
Chavez,  Moiintainair,  New  Mexico, 
Court  of  Federal  Claims  Number 
97-0103  V 

19.  Debra  Brooks  on  behalf  of  Matthew 
Brooks,  Kansas  City,  Missouri,  Court 
of  Federal  Claims  Number  97-0104  V 

20.  Norman  Blackaby,  Fort  Worth. 
Texas,  Court  of  Federal  Claims 
Number  97-0105  V 

21.  Katherine  Ferrara,  Neptune,  New 
Jersey,  Court  of  Federal  Claims 
Number  97-0111  V 

22.  Kathleen  Dunkelberger-Diehl  and 
Bret  Diehl  on  behalf  of  Bret  A.  Diehl, 
Fort  Meyers,  Florida,  Coiut  of  Federal 
Claims  Number  97-0114  V 

23.  Adriana  Nuno  on  behalf  of  Emilio 
Nuno,  Santa  Barbara,  California,  Court 
of  Federal  Claims  Number  97-0123  V 

24.  Elizabeth  Corder  on  behalf  of  Dillon 
N.  Corder,  San  Clemente,  California, 
Court  of  Fedefal  Claims  Number  97- 
0125  V 

25.  Melissa  Leblue  on  behalf  of  Paul  J. 
Staley,  Jr.,  Mamou,  Louisiana,  Court 
of  Federal  Claims  Number  97-0128  V 

26.  Annette  and  Derwin  Hastings  on 
behalf  of  Kyle  Hastings,  Williston, 
North  Dakota,  Court  of  Federal  Claims 
Number  97-0144  V 

27.  Susan  Gorksi,  Richland, 
Washington,  Court  of  Federal  Claims 
Number  97-0156  V 

28.  Candace  Neep  on  behalf  of  Dakota 
Amber  Neep,  Roseville,  California, 
Court  of  Federal  Claims  Number  97- 
0162  V 

29.  Anna  and  Cheirles  Calabrese  on 
behalf  of  Charles  J.  Calabrese,  El  Paso, 
Texas,  Court  of  Federal  Claims 
Number  97-0174  V 

30.  Amparo  and  Harry  Perales  on  behalf 
of  Javier  Daniel  Perales,  Heidelberg, 
Germany,  Court  of  Federal  Claims 
Number  97-0175  V 

31.  Christy  and  Richard  Berry  on  behalf 
of  Adam  Neal  Berry,  San  Antonio, 
Texas,  Court  of  Federal  Claims 
Number  97-0180  V 

Dated:  lune  12,  1997. 
Claude  Earl  Fox, 
Acting  Administrator. 

[PR  Doc.  97-15994  Filed  6-17-97;  8:45  am] 
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Fish  i^ro  vVcdi  *e  Service 

Avaiiab  Htv  n*  a  i=fev  spd  Fnviron mental 
Asse^S'-Tient  ar^o  '^■nr'\,r.  Conservation 
'■■'3"  tO'  '^6  Na'omas  Bas:'"'  area 
Sacramento  aaii  Suttei  Counties,  CA 

AGENCY:  Fish  and  Wildlife  Service. 


muiiOn;  iNuuce  oi  avaiiaoility. 

SUMMARY:  On  January  15,  1997,  the  Fish 
and  Wildlife  Service  published  a  notice 
of  availability  of  an  environmental 
assessment  and  receipt  of  an  application 
for  an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
submitted  by  the  City  of  Sacramento, 
California,  for  the  Natomas  Basin 
Habitat  Conservation  Plan  (Plan).  The 
application  has  been  assigned  permit 
number  PRT-823773.  The  proposed 
permit  would  authorize  the  incidental 
take  of  the  federally  threatened  giant 
garter  snake  [Thamnophis  gigas), 
Aleutian  Canada  goose  [Branta 
canadensis  leucopareia],  valley 
elderberry  longhom  beetle  (Desmocerus 
califomicus  dimorphus],  and  vernal 
pool  fairy  shrimp  (Branchinecta  lynchi); 
and  the  federally  endangered  peregrine 
falcon  [Falco  peregrinus  anatum), 
conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna],  and  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi).  The  HCP  also  addresses  the 
following  federally  listed  plant  species: 
slender  orcutt  grass  [Orcuttia  tenuis), 
hairy  orcutt  grass  [Orcuttia  pilosa), 
Sacramento  orcutt  grass  [Orcuttia 
viscida),  and  palmate  bird's  beak 
[Cordylanthus  palmatus).  The  proposed 
taking  of  these  species  would  be 
incidental  to  development  for  urban 
uses  within  the  53,341-acre  Natomas 
Basin  in  the  City  of  Sacramento  and 
Sacramento  and  Sutter  Counties.  The 
proposed  permit  also  would  authorize 
future  incidental  take  of  the  currently 
unlisted  California  tiger  salamander 
[Ambystoma  tigrinum  cahfomiense), 
Swainson's  hawk  [Buteo  swainsonl), 
greater  sandhill  crane  [Grus  canadensis 
tubida),  bank  swallow  [Riparia  riparia), 
Boggs  Lake  hedge-hyssop  [Gratiaola 
heterosepala)  and  Ahart's  dwarf  flax 
[Juncus  leiospennus  var.  ahartil],  among 
others,  should  any  of  these  species 
become  listed  under  the  Endangered 
Species  Act  in  the  future.  The  permit 
would  be  in  effect  for  50  years. 

During  the  45-day  public  comment 
period  for  this  Plan,  the  Service 
received  numerous  comments  on  the 
Plan  with  respect  to  the  adequacy  of  its 
conservation  program  and  other  issues. 
The  Service  and  the  City  of  Sacramento, 
working  jointly,  have  since  revised  the 
Natomas  Basin  Plan  and  its  associated 
Implementing  Agreement  to  clarify  the 
Plan's  intent  and,  where  necessary,  to 
strengthen  its  conservation  program. 
This  notice  announces  the  availability 
of  the  revised  Plan  and  Implementing 
Agreement  for  public  comment.  The 
Service  also  announces  the  availability 


of  a  revised  Environmental  Assessment 
for  the  Natomas  Basin  Plan  incidental 
take  permit  application.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6).  All 
comments,  including  names  and 
addresses,  received  will  become  part  of 
the  official  administrative  record  and 
may  be  made  available  to  the  public. 

Comments  are  specifically  requested 
on  the  appropriateness  of  the  assurances 
that  would  be  provided  under  the 
Department  of  Interior's  No  Surprises 
policy  should  the  permit  be  issued,  as 
specifically  outlined  in  sections  6.9.2- 
6.9.4  of  the  Implementing  Agreement. 
DATES:  Written  comments  on  the  Habitat 
Conservation  Plan,  Environmental 
Assessment  and  Implementing 
Agreement  should  be  received  on  or 
before  July  9,  1997. 

ADDRESSES:  Conunents  regarding  the 
application  or  adequacy  of  the 
Environmental  Assessment  and  Habitat 
Conservation  Plan  should  be  addressed 
to  the  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildlife  Office, 
3310  El  Camino,  Suite  130,  Sacramento, 
California  95821-6340.  Please  refer  to 
permit  number  PRT-823773  when 
submitting  comments.  Individuals 
wishing  copies  of  the  application. 
Environmental  Assessment  or 
Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cay  Goude  or  Mr.  William  Lehman, 
Sacramento  Fish  and  Wildlife  Office, 
telephone  (916)  979-2725. 
SUPPI.EMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibit  the  "taking" 
of  a  species  listed  as  endangered  or 
threatened,  respectively.  However,  the 
Fish  and  Wildlife  Service,  imder  limited 
circumstances,  may  issue  permits  to 
take  listed  species  incidental  to,  and  not 
the  piu-pose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

Background 

The  Natomas  Basin  Habitat 
Conservation  Plan  addresses 
development  within  the  53,341-acre 
Natomas  Basin  in  Sutter  and 
Sacramento  Counties,  California.  The 
Natomas  Basin  is  subject  to  several 
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appruved  or  proposed  land  use  plans 
that  will  convert  portions  of  the  Basin 
to  urban  uses.  Based  on  these  plans, 
approximately  17,500  acres  of 
undeveloped  land  is  expected  to  be 
urbanized  during  the  50-year  term  of  the 
proposed  permit.  Development 
activities  may  result  in  take  of  covered 
species  and  permanent  disturbance  to 
their  habitats.  In  addition,  the  proposed 
permit  would  cover  incidental  take  that 
occurs  during  rice  fanning  activities 
within  the  permit  area.  Rice  fanning 
may  residt  in  take  of  the  giant  garter 
snake  because  rice  fields  are  used  as 
habitat  by  this  species. 

The  Natomas  Basin  Plan  establishes  a 
mitigation  program  for  urban 
development  and  water  system 
operation.  The  focus  of  the  program  is 
a  system  of  mitigation  lands  which 
would  be  managed  as  wetland  and 
upland  habitat  for  the  giant  garter  snake, 
the  Swainson's  hawk  and  other  covered 
species.  One-half  acre  of  mitigation  land 
would  be  established  for  every  acre  of 
land  developed  within  the  Natomas 
Basin  Plan  area.  The  mitigation  land 
would  be  acquired  and  managed  by  the 
Natomas  Basin  Conservancy,  a  non- 
profit conservation  organization 
established  to  implement  the  Plan. 
Currently,  the  City  of  Sacramento  is  the 
only  entity  seeking  a  section  10(a)(1)(B) 
permit  to  cover  land  use  approvals  and 
public  works  activities;  however, 
additional  entities  such  as  the  County  of 
Sacramento  and  the  County  of  Sutter, 
among  others,  could  apply  to  be  added 
to  this  permit  or  apply  for  separate 
permits  in  the  future. 

Most  of  the  comments  received  on  the 
Natomas  Basin  Plan  during  the  public 
comment  period  centered  on  several 
issues  or  interpretations  of  the  Plan:  (1) 
Concern  that  a  mitigation  fee  cap  in  the 
City  of  Sacramento's  Plan  Implementing 
Agreement  could  result  in  a  funding 
inadequacy  over  the  life  of  the  p)ermit; 
(2)  concern  that  the  effectiveness  of 
certain  mitigation  strategies  (e.g..  use  of 
managed  marsh  as  mitigation  sites)  are 
unproven  and  might  not  result  in  the 
intended  conservation  benefits  for 
affected  listed  species,  especially  the 
giant  garter  snake;  (3)  concern  that 
certain  aspects  of  the  Plan  (e.g.,  reserve 
management  plans)  would  be  prepared 
with  inadequate  opportunity  for  review 
by  the  interested  public;  and  (4)  the  lack 
of  an  adequate  monitoring  program.  The 
Service  and  the  City  of  Sacramento, 
working  jointly,  have  revised  the 
Natomas  Basin  Plan  to  clarify  its  intent 
and.  where  necessary,  to  strengthen  its 
conservation  program  The  following  is 
a  summary  of  those  revisions. 


Covered  Species 

The  list  of  species  that  are  specifically 
addressed  under  the  Natomas  Basin 
Plan  and  ^*ould  be  "covered"  under  the 
Section  10(a)(1)(B)  permit  has  been 
clarified.  "Covered  species"  means 
those  species  for  which  legal  authority 
to  take  such  species  would  be  conferred 
by  the  permit.  The  Plan  includes  33 
covered  species  that  are  either  federally 
or  state  listed,  as  well  as  some  species 
that  are  not  currently  listed  but  may  be 
in  the  future.  The  latter  are  addressed  in 
the  Plan  and  would  be  covered  by  the 
permit  at  such  time  as  they  may  be 
listed. 

Unlisted  Covered  Species 

Descriptions  of  expected  program 
impacts  on  many  currenUy  unlisted 
species  covered  by  the  Natomas  Basin 
Plan  and  conservation  measures  for 
these  species  have  been  expanded  and 
clarified  in  the  Plan. 

Mitigation  Fee  Caps 

The  section  in  the  City  of 
Sacramento's  draft  Implementing 
Agreement  for  the  Plan  that  established 
a  cap  on  the  mitigation  fee  with  respect 
to  the  overall  mitigation  program  has 
been  removed.  There  is  still  a  fee  cap 
with  respect  to  any  revisions  resulting 
from  the  Service's  futiu«  Giant  Garter 
Snake  Recovery  Plan  or  the  Plan's 
Adaptive  Management  program.  Based 
on  this  cap,  the  mitigation  fee  can  rise 
no  more  than  50  percent  over  the  life  of 
the  permit.  However,  there  is  no  fee-cap 
with  respect  to  the  fundamental 
requirement  to  mitigate  for  habitat 
losses  at  a  0.5:1  ratio.  In  other  words, 
the  fee  must  be  raised  as  necessary  to 
maintain  habitat  acquisitions  at  the  half- 
to-one  ratio,  irrespective  of  any  other  fee 
cap  agreements  in  the  HCP. 

Program  Monitoring 

Biological  monitoring  under  the  HCP 
has  been  clarified.  With  respect  to  the 
giant  garter  snake,  the  Plan  as  before 
describes  several  potential  monitoring 
methods  (e.g.,  mark-release-recapture 
studies,  population  viability  indices, 
and  transect  surveys)  as  well  as  the  type 
of  life  history  parameters  that  need  to  be 
monitored.  FOrthermore,  the  HCP  now 
requires  appropriate  monitoring  but 
leaves  specific  methods  to  the  Natomas 
Basin  Conservancy  and  its  Technical 
Advisory  Committee  (TAC)  to 
determine.  This  is  allowed  because 
many  technical  issues  of  the  monitoring 
program  need  to  be  worked  out  and 
determined  based  on  best  available 
information  and  ongoing  research  on  the 
giant  garter  snake.  In  addition,  the  HCP 
includes  nest  site  surveys  for  the 


Swainson's  hawk  and  other  monitormg 
requirements. 

Adaptive  Management  Program 

The  HCP  now  has  a  much  expanded 
Adaptive  Management  program  as  well 
as  explicit  directions  for  implementing 
its  Adaptive  Management  provisions. 
Three  aspects  of  the  HCP  could  result  in 
Adaptive  Management  modifications 
being  adopted  over  the  life  of  the 
permit:  (1)  New  information  resulting 
from  ongoing  research  on  the  giant 
garter  snake  or  other  covered  species;  (2) 
recovery  strategies  under  the  future 
Service  Giant  Garter  ^nake  Recovery 
Plan  that  could  differ  bom  the  measures 
described  in  the  current  HCP;  and  (3) 
the  fact  that  some  currently  described 
mitigation  measures  (e.g.,  the  proportion 
of  rice  fields  to  managed  marsh  and 
marsh  designs)  may  need  to  be  revised 
based  on  the  Plan's  monitoring  program. 
Modifications  to  the  HCP  will  be 
classified  as  "major  revisions"  or 
"minor  revisions"  based  on  descriptions 
in  the  Plan.  Major  revisions  would 
require  submission  of  a  proposal  to  the 
Service  and  California  E)epartment  of 
Fish  and  Game  (CDFG)  and  approval  by 
these  agencies.  Minor  revisions  could  be 
implemented  upon  the  decision  of  the 
Natomas  Basin  Conservancy,  provided 
that  the  Conservany's  TAC  concurs.  The 
Service  and  CDFG  would  have 
representatives  on  the  TAC. 

9, 000- Acre  Comprehensive  Program 
Review 

In  recognition  that  certain 
uncertainties  exist  in  the  Natomas  Basin 
HCP  (including  the  precise  levels  of 
development  that  would  occur  under 
the  Plan,  and  the  precise  extent  and 
location  of  the  reserve  system),  the  Plan 
now  has  a  provision  requiring  a 
comprehensive  program  review  when 
and  if  urban  development  in  the 
Natomas  Basin  reaches  9.000  acres. 
Under  this  provision,  the  review  will  be 
triggered  at  9.000  acres;  during  the 
period  of  time  the  review  is  being 
conducted,  up  to.  but  not  more  than,  an 
additional  3,000  acres  may  be 
developed  in  the  Basin.  The  purpose  of 
the  review  will  be  to  determine  whether 
the  HCP  is  performing  as  expected.  The 
review  will  consider  such  aspects  as 
status  and  trends  of  the  covered  species, 
status  and  effectiveness  of  the  reserve 
system,  and  status  and  effectiveness  of 
the  Plan's  funding  mechanisms.  The 
review  will  be  conducted  by  the 
Natomas  Basin  Conservancy,  the 
Service,  and  CDFG.  It  will  result  in 
recommendations  for  program 
modifications  under  the  Adaptive 
Management  provisions  or  a  permit 
amendment,  as  deemed  necessary. 
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Natomas  Basin  Conservancy  Activitit» 
Open  to  Public  Review 

All  pertiaent  proceedings  of  the 
Natomas  Basin  Conservancy  will  be 
open  to  public  review.  This  includes 
such  activities  as  meetings,  selection  of 
lands  for  acquisition  for  the  reserve 
system,  and  development  of 
management  and  monitoring  plans  for 
reserve  lands.  There  are  likely  to  be 
certain  exceptions  to  tbese  provisions 
because  of  confidentiality  issues  in 
dealing  with  private  landowners  and 
other  exceptions  as  provided  by  State  or 
Federal  law,  but  it  is  the  intention  of  the 
HCP  and  the  Conservancy  to  allow 
public  scrutiny  of  its  activities  and 
decisions  to  the  maximum  extent 
practicable. 

The  Environmental  Assessment  for 
the  Natomas  Basin  HCP  considers  the 
environmental  consequences  of  four 
alternatives.  Alternative  1 ,  the  proposed 
action,  consists  of  the  issuance  of  an 
incidental  take  permit  to  the  City  of 
Sacramento  and  implementation  of  the 
HCP  and  its  Implementing  Agreement. 
This  alternative  is  pr^erred  because  it 
satisfies  the  purpose  and  needs  of  the 
U.S.  Fish  and  Wildlife  Service  and  the 
City  of  Sacramento,  and  the  impacts  of 
urbanization  are  minimized  and 
mitigated  by  the  establishment  of 
habitat  reserves.  Alternative  2  proposes 
a  variable  mitigation  ratio  in  which 
landowners  with  documented 
occurrences  of  covered  species  or  "high 
quality"  habitat  would  be  required  to 
compensate  at  a  higher  ratio  than 
landowners  with  no  documented 
occurrences  of  covered  species  or  "poor 
quality"  habitat.  Alternative  3  is  similar 
to  the  proposed  action  except  that  the 
minimum  percentage  of  mitigation 
lands  to  be  maintained  as  managed 
marsh  habitat  (as  opposed  to  rice  farm 
habitat)  would  increase  from  25  to  50 
percent.  Under  Alternative  4,  the  no 
action  alternative,  the  Service  would  not 
issue  an  incidental  take  permit  and 
development  within  the  Natomas  Basin 
would  occur  with  individual 
development  projects  mitigating  for 
their  impacts  independenUy  in  an 
unstructured  maimer. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  U.S.  Fish  and  Wildlife 
Service  will  evaluate  the  application, 
associated  documents,  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  the  National  Environmental  Policy 
Act  regulations  and  section  10(a)  of  the 
Endangered  Species  Act.  If  it  is 
determined  that  the  requirements  are 
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mei,  a  permii  wui  oe  issued  for  the 
incidental  take  of  the  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  )une  12, 1997. 

Don  Weathers, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  97-15920  Filed  6-17-97;  8:45  am] 
BILUNG  CODE  431fr-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Notice  To  Accept  Contribution  From 
Private  Sources 

AGENCY:  United  States  Geological 
Survey,  Interior. 

SUMMARY:  The  United  States  Geological 
Survey  is  accepting  a  $5000 
contribution  from  the  National  Stone 
Association  toward  student  support  and 
project  expenses  related  to  studies  of 
aggregate  resources  and  urban  growth 
issues  in  the  Baltimore-Washington, 
D.C.  area. 

INQUIRES:  If  any  other  parties  are 
interested  in  making  contributions  for 
the  same  or  similar  purposes,  please 
contact  Mr.  Gilpin  R.  Robinson,  Jr.  of 
the  U.S.  Geological  Survey,  Eastern 
Mineral  Resources  Team,  Mail  Stop  954, 
Reston,  Virginia  20192;  telephone  (703) 
648—6113;  e-mail  grobinso®usgs.  gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  June  9,  1997. 
P.  Patrick  Leahy, 
Chief,  Geologic  Division. 
[FR  Doc.  97-15968  Filed  6-17-97;  8:45  am) 

BILUNG  COO€  431&-31-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Land  Acquisitions 

ACTION:  Re-proposed  Information 
Collection:  comment  request. 

SUMMARY:  The  Bureau  of  Indian  Affairs, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proi}osal  for 
renewal  of  the  collection  of  information, 
as  required  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  May  22. 
1995,  Public  Law  104-13  (44  U.S.C. 
Chapter  35)  and  OMB  regulations  at  5 
CFR  1320.8(d)(1). 


DATES:  Written  comments  must  be 
submitted  on  or  before  August  18, 1997. 
ADDRESSES:  Written  comments  and 
suggestions  on  the  renewal  should  be 
made  directly  to  the  bureau  clearance 
officer.  Bureau  of  Indian  Affairs,  Office 
of  Management  and  Administration, 
1849  C  Street,  NW.,  MS-4657-MIB. 
Washington,  DC  20240  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (076-0100), 
Washington.  DC.  20503,  telephone  (202) 
395-7340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Larry  E.  Scrivner, 
Chief,  Division  of  Real  Estate  Services, 
Office  of  Trust  Responsibilities,  Bureau 
of  Indian  Affairs,  1849  C  Street,  NW., 
MS-4510-MIB,  Washington,  DC  20240. 
telephone  (202)  208-7737. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Secretary  of  the  Interior  has 
statutory  authority  to  acquire  lands  in 
trust  status  for  individual  Indians  and 
federally  recognized  Indian  tribes.  The 
Secretary  requests  written  information 
in  order  to  make  a  determination.  The 
information  is  not  in  any  special  form 
but  it  must  identify  the  party(ies) 
involved  and  describe  the  land  in 
question.  Respondents  are  Native 
American  tribes  or  individuals  who 
request  the  acquisition  of  real  property 
for  trust  status.  The  Secretary  also 
requests  additional  information 
necessary  to  satisfy  those  pertinent 
factors  listed  in  25  CFR  151.10  or 
151.11. 

n.  Method  of  Collection 

No  specific  form  is  used,  but 
respondents  supply  information  and 
data  so  that  the  Secretary  may  make  an 
evaluation  and  determination  in 
accordance  with  established  Federal 
factors,  rules  and  policies. 

m.  Data 

OMB  approval  number  1076-0100. 

Agency  Form  Number:  N/A. 

Type  of  Review:  Renewal  of  a 
currentiy  approved  collection. 

Affected  Public:  State  or  local 
governments,  individual  Indians  or 
tribes. 

Estimated  Number  of  Responses: 
Approximately  9,200  per  annum 
nationwide. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
hours:  36,800. 

Estimated  Total  Annual  Cost: 
$736,000. 

Description  of  respondents:  Native 
American  tribes  and  individuals 


desinag  acquisition  of  lands  m  trust 
status. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Bureau  clearance  officer:  James 
McDivitt  (202)  208-4474. 

Dated:  )une  5, 1997. 
Ada  E.  Dan-. 

Assistant  Secntary — Indian  Affairs. 
[FR  Doc.  97-15951  Filed  6-17-97;  8:45  am) 
MIXMQCOOC  4310-4»-P 
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No     e         TiHDility  for  the  Montana/ 
Danotas  Strtr^cirds  for  Rangeland 

jH  ea  n  ^  1  f Hj  ,:, : ,  ■  r;elinaa  for  Livestock 

0^3/;'""^  Mandcjement  Rnal 

E •- ^ : r :■- '• .-.- p f ^ M    -"z^-icx Statement 

agency:  Bureau  of  L.and  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SoMMA  -f:  The  Standards  for  Rangeland 
Health  and  Guidelines  for  Livestock 
Crazing  Management  (standards  and 
guidelines)  Final  Environmental  Impact 
Statement  (EIS)  addresses  three 
alternatives.  Alternative  1  is  the  No 
Action  Alternative  (continuation  of 
current  management),  Alternative  2  is 
the  Preferred  Alternative  (the  proposed 
standards  and  guidelines),  and 
Alternative  3  analyzes  the  Fallback 
standards  and  guidelines.  Based  on 
written  and  oral  comments  received  on 
the  Draft  and  Supplement  to  the  Draft 
EIS,  Alternative  2  was  selected  as  the 
Preferred  Alternative.  The  Preferred 
Alternative  would  be  incorporated  into 
10  ELM  land  use  plans  in  Montana  and 


the  Dakotas.  The  Standards  and 
Guidelines  Final  EIS  was  made 
available  to  the  public  on  June  6,  1997. 
This  Notice  announces  a  30-day  protest 
period  and  provides  information  on  the 
protest  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Manager,  BLM 
Montana  State  Office,  P.O.  Box  36800, 
Billings,  Montana  59107-6800,  or  406- 
255-2929. 

SUPPLEMENTARY  INFORMATION:  The 
planning  process  includes  an 
opportunity  for  administrative  review 
via  a  plan  protest  to  the  BLM's  Director. 
Any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected  by 
the  approval  of  the  Preferred  Alternative 
may  protest  such  approval.  Careful 
adherence  to  the  following  guidelines 
will  assist  in  preparing  a  protest  that 
will  assure  the  greatest  consideration  to 
your  point  of  view. 

Only  those  persons  or  organizations 
who  participated  in  the  planning 
process  may  protest.  A  protesting  party 
may  raise  only  those  issues  which  were 
commented  on  during  the  planning 
process.  New  issues  may  be  raised  at 
any  time  but  should  be  directed  to  the 
Montana  State  Office  for  consideration 
in  plan  implementation,  as  potential 
plan  amendments,  or  as  otherwise 
appropriate. 

The  protest  period  extends  for  30 
days,  starting  from  the  date  this  notice 
is  published  in  the  Federal  Register. 
There  is  no  provision  for  any  extension 
of  time.  To  be  considered  "timely,"  your 
protest  must  be  postmarked  no  later 
than  the  last  day  of  the  protest  period. 
Also,  although  not  a  requirement,  we 
suggest  that  you  send  your  protest  by 
certified  mail,  return  receipt  requested. 
Protests  may  be  filed  in  writing  to: 
Director  (WO-210),  Bureau  of  Land 
Management,  Attn:  Brenda  Williams, 
1849  C  Street.  N.W.,  Washington,  D.C. 
20240. 

In  order  to  be  considered  complete, 
your  protest  must  contain,  at  a 
minimum,  the  following  information: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  Preferred  Alternative  being 
protested.  To  the  extent  possible,  this 
should  be  done  by  reference  to  specific 
pages,  paragraphs,  sections,  tables, 
maps,  etc.,  included  in  the  final  EIS. 

4.  A  copy  of  all  doctiments  addressing 
the  issue  or  issues  submitted  during  the 
planning  process  by  the  protesting  party 
or  an  indication  of  the  discussion  date 
of  the  issue(8)  for  the  record. 


5.  A  concise  siaiemem  explaining 
why  the  proposed  decision  is  believed 
to  be  incorrect.  This  is  a  critical  part  of 
your  protest.  Take  care  to  document  all 
relevant  facts.  As  much  as  possible, 
reference  or  cite  the  planning 
dociunents,  environmental  analysis 
documents,  available  planning  records 
(i.e.,  meeting  minutes  or  summaries, 
correspondence,  etc.).  A  protest  which 
merely  expresses  disagreement  with  the 
proposed  decision,  without  any  data, 
will  not  provide  us  with  the  benefit  of 
your  information  and  insight.  In  this 
case,  the  Director's  review  will  be  based 
on  the  existing  analysis  and  supporting 
data. 

At  the  end  of  the  30-day  protest 
period,  the  BLM  may  issue  a  Record  of 
Decision  approving  the  implementation 
of  any  portions  of  the  preferred 
alterative  not  under  protest.  Approval 
will  be  withheld  on  any  portion  of  the 
plan  under  protest  until  the  protest  has 
been  resolved. 

Dated:  June  12, 1997. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
[FR  Doc.  97-15921  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lana  m a  agenent     • 
[NV-010-1990-09] 

Elko  District,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  on  a 
mining  Plan  of  Operations  for  Newmont 
Gold  Company  in  Eureka  County, 
Nevada;  and  notice  of  scoping  period 
and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  43  CFR  Part  3809,  the 
Bureau  of  Land  Management  will  be 
directing  the  preparation  of  an  EIS  to  be 
prepared  by  a  third-party  contractor  on 
the  impacts  of  a  proposed  Plan  of 
Operations  for  gold  mining  by  Newmont 
Gold  Company,  in  Eureka  County, 
Nevada.  The  Bureau  invites  comments 
on  the  scope  of  the  analysis. 
EFFECTIVE  DATES:  A  scoping  meeting  will 
be  held  July  9, 1997  at  the  Bureau  of 
Land  Management,  Elko  District  Office, 
3900  E.  Idaho,  Elko  NV,  to  identify 
issues  and  concerns  to  be  addressed  in 
the  EIS.  The  meeting  is  scheduled  from 
6:30  pm — 8:30  pm.  Representatives  of 
Newmont  Gold  Company  will  be 
available  to  answer  questions  about  the 
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Plan  of  Operations.  Additional  scoping 
meetings  may  be  held  as  appropriate. 
Written  comments  on  the  Plan  of 
Operations  and  the  scope  of  the  EIS  will 
be  accepted  until  July  18, 1997. 
A  drMt  environmental  impact 
statement  (DEIS)  is  expected  to  be 
completed  by  the  spring  of  1998  and 
made  available  for  public  review  and 
comment.  At  that  time  a  notice  of 
availability  of  the  DEIS  will  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  60 
days  ftom  the  date  the  notice  of 
availability  is  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to: 
District  Manager,  Bureau  of  Land 
Management,  3900  E.  Idaho  St.,  Elko, 
NV  89801.  ATTN:  South  Operations 
Area  Project  Amendment  EIS 
Coordinator.  For  additional  information, 
write  to  the  above  address  or  call  Roger 
Congdon  at  (702) 753-0200. 
SUPPLENIENTARY  INFORMATION:  Newmont 
Gold  Company  of  Carlin,  Nevada  has 
submitted  a  Plan  of  Operations  to 
expand  and  continue  their  Gold  Quarry 
open  pit  mine,  located  approximately 
six  miles  northwest  of  the  town  of 
Carlin.  The  mine  and  associated 
facilities  are  located  in  portions  of 
Sections  22,  26,  27,  28,  33.  34,  35,  and 
36  of  Township  34  North,  Range  51 
East,  Sections  29,  31,  and  32  of 
Township  34  North,  Range  52  East, 
Sections  1,  2,  3,  10.  11,  12.  13,  and  14 
of  Township  33  North,  Range  51  East, 
and  Sections  6  and  7  of  Township  33 
North,  Range  52  East,  MDM.  Newmont 
developed  the  Gold  Quarry  open  pit 
mine  in  1980,  when  it  was  known  as  the 
Maggie  Creek  pit.  It  is  currently 
permitted  through  the  year  2001.  The 
proposal  is  to  continue  operations  at  the 
Gold  Quarry  mine;  expand  existing 
waste  rock  dumps,  and  continue 
dewatering  operations  through  the  year 
2013.  Existing  and  approved  operations 
have  been  analyzed  through  the  year 
2001  for  impacts  to  2,047  acres  of  public 
land  and  5,913  acres  of  private  land. 
Part  of  the  proposed  operation  would  be 
confined  to  previously  disturbed  areas. 
Additional  surface  disturbance  is 
anticipated  on  approximately  855  acres 
of  public  land  and  465  acres  of  private 
land.  The  issues  expected  to  be 
analyzed  in  the  EIS  include  potential 
impacts  to  ground  water  availability  and 
quality,  wildlife,  pit  water  quality,  and 
cultural  resources.  Cumulative  impacts 
will  also  be  addressed.  In  addition,  the 
following  resources  will  be  analyzed: 
recreation  and  wilderness,  geology, 
paleontology,  air  quality,  soils, 
vegetation,  range  management,  lands 
and  realty,  visual  resources,  land  use 


planning,  social  and  econunuc  vaiues, 
and  hazardous  materials.  The  analysis 
will  be  conducted  by  an 
interdisciplinary  team. 

A  range  of  alternatives  (including  but 
not  limited  to  alternative  reclamation 
measures  and  the  no-action  alternative) 
will  be  developed  to  address  the  issues. 
Mitigating  measures  will  be  considered 
to  minimize  environmental  impacts  and 
to  assure  that  the  proposed  action  does 
not  result  in  undue  or  unnecessary 
degradation  of  public  lands.  Federal, 
state  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
Bureau's  decision  on  the  Plan  of 
Operations  are  invited  to  participate  in 
the  scoping  process  with  respect  to  this 
environmental  impact  statement.  These 
entities  and  individuals  are  also  invited 
to  submit  comments  on  the  DEIS. 

It  is  important  that  those  interested  in 
the  Plan  of  Operations  participate  in  the 
scoping  and  commenting  process. 
Comments  should  be  as  specific  as 
possible. 

The  tentative  project  schedule  is  as 
follows: 

Begin  Public  Comment  Period — June 
1997. 

Issuance  of  Draft  Environmental 
Impact  Statement — Spring  of  1998. 

File  Final  Environmental  Impact 
Statement — Autxmin  of  1998. 

Record  of  Decision — Autumn  of  1998. 

Begin  Permitted  Operation — Winter  of 
1998/1999. 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS  will  include: 
(1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives;  (3)  Notification  of 
interested  groups,  individuals  and 
agencies  so  that  additional  information 
concerning  these  issues,  or  other 
additional  issues,  can  be  obtained. 

Dated:  June  11, 1997. 
Helen  Hankins, 

Elko  District  Manager. 

[PR  Doc.  97-15919  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Notice  of  Meeting 

agency:  Bureau  of  Land  M&nagement — 

Interior 

ACHON:  Notice  of  meeting. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  finalize  standards  and 
guidelines  for  managing  livestock 
grazing  on  Idaho"  public  lands  and  to 


Qcvelop  comments  on  the  U.S.  Air 
Force's  Enhanced  Training  in  Idaho 
Draft  Environmental  Impact  Statement. 
DATES:  July  7,  1997.  The  meeting  will 
begin  at  9:00  a.m.  Public  comment 
periods  will  be  held  beginning  at  9:30 
am  and  3:00  pm. 

ADDRESSES:  The  Lower  Snake  River 
District  Office  is  located  at  3948 
Development  Avenue,  Boise,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 

Dated:  June  12, 1997. 
Barry  Rose, 

Public  Affairs  Specialist. 
|FR  Doc.  97-15922  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-W1 -1430-01;  AA-17987] 

Public  Land  Order  No.  7269;  Partial 
Revocation  of  Executive  Order  No. 
3406,  Dated  February  13, 1921;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  order  insofar  as  it  affects 
approximately  99  acres  of  public  land 
withdrawn  for  use  by  the  Coast  Guard, 
Department  of  Transportation  for  the 
Inner  Iliasik  Island  Lighthouse  reserve. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
The  land  will  continue  to  be  withdrawn 
as  part  of  the  Alaska  Maritime  National 
Wildlife  Refuge,  as  established  and 
designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980. 
EFFECTIVE  DATE:  June  18.  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Shirlev  J.  Macke,  BLM  Alaska  State 
Office!  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Executive  Order  No.  3406,  dated 
February  13, 1921,  which  reserved 
public  land  on  Iimer  Iliasik  Island  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Seward  Meridian 

T.  59  S.,  R.  83  W.. 
Located  within  sec.  30,  that  part  of  the 
southern  end  of  the  island  lying  south  of 
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a  Ixue  eail  aiid  west  line  arawn  across 
the  same  at  a  distance  of  1500  feet  north 
true  from  the  high  water  mark  at  the 
southern  most  extremity  of  the  island, 
including  adjacent  rocks  and  neh  not 
covered  at  low  water. 
Excluded  from  the  area  is  a  parcel 

described  as: 

Inner  Iliasik  Island.  Alaska  Peninsula,  shown 
on  U.S.  Coast  and  Geodetic  Survey  Chart 
No.  9703,  Sheet  No.  121.  That  part  of  the 
southern  end  of  the  island  lying  within 
a  300-fbot  radius  of  the  light,  at 
approximate  latitude  55''02.3'N., 
longitude  161°56.3'  W.,  containing 
approximately  1  acre. 
The  area  described,  less  the  excluded 

portion,  contains  approximately  99  acres. 

2.  The  land  described  in  this  order 
will  remain  withdrawn  as  part  of  the 
Alaska  Maritime  National  Wildlife 
Refuge,  pursuant  to  Sections  303(l)(iv) 
and  304(c)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  16 
U.S.C.  668(dd)  (1994);  and  will  be 
subject  to  the  terms  and  conditions  of 
any  other  withdrawals  or  segregations  of 
record. 

Dated:  June  6. 1997. 
Bob  AmMtrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-15973  Filed  &-17-97:  8:45  am] 
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M  ENT  OF  THE  INTERIOR 

}   f'-  • .  g;  ^d..c  .Vidnagement 

C  A  ^).iO-^*^0-0■^  -,  CACA  7616.  CACA  7666, 
)  d  CACA  7909] 

jf;        an  ;      r.    So.  7268;  Partial 
-;evocat.o''5  .>'  s>'cr«tarial  Order  Dated 
Octob»»-  ■    ^s^^   .nited  States 
Geo '09':: a  5(,'"v  -,  Order  dated  June 
:-i    '  962  jnd  tAecutive  Order  Dated 
^D       3     912;  California 

agency:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Public  Land  Order. 

"■"MVARY:  This  order  revokes  a 

ihal  order  insofar  as  it  affects 
159.67  acres  of  public  lands  withdrawn 
for  Power  Site  Classiflcation  No.  118.  a 
United  States  Geological  Survey  order 
insofar  as  it  affects  44.46  acres  of  public 
land  withdrawn  for  Power  Site 
Classification  No.  425.  and  an  Executive 
order  insofar  as  it  affects  920  acres  of 
public  lands  withdrawn  for  Power  Site 
Reserve  No.  258.  The  lands  are  no 
longer  needed  for  these  purposes,  and 
the  revocations  are  necessary  to 
facilitate  two  pending  land  exchanges 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
The  lands  are  temporarily  closed  to 


surface  entry  and  mining  due  to  two 
pending  land  exchanges.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing.  The  Federal  Energy  Regulatory 
Commission  has  concurred  with  this 
action. 

EFFECTIVE  DATES:  For  the  land  described 
below  in  paragraph  1(b),  this  order  is 
effective  on  June  18,  1997.  For  the  lands 
described  below  in  paragraphs  1  (a)  and 
(c).  this  order  is  effective  on  August  9. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4).  2135  Butano  Drive, 
Sacramento.  California  95825;  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1  (a).  The  Secretarial  Order  dated 
October  1, 1925.  which  established 
Power  Site  Classification  No.  118,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  47  N.,  R.  5  W.. 

Sec.  4,  lot  4  and  NWV«SWV«. 
T.  48  N..  R.  5  W.. 

Sec.  34,  NWV4NEV4  and  NWANVVV*. 

The  areas  described  aggregate  159.67  acres 
in  Siskiyou  County. 

(b).  The  United  States  Geological 
Survey  Order  dated  June  24,  1952, 
which  established  Power  Site 
Classification  No.  425,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  19N.,R.6E., 

Sec.  15,  loU  11  and  12. 

The  area  described  contains  44.46  acres  in 
Yuba  County. 

(c).  The  Executive  Order  dated  April 
13. 1912.  which  established  Power  Site 
Reserve  No.  258,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Mount  Diablo  Meridian 

T.  47N.,R.  5  W.. 

Sec.  4,  SWV4SWV4; 

Sec.  8.  S»/iSEV4  and  NEV4SEV4; 

Sec.  18,  SEV4; 

Sec.  20,  W'ASW'A; 

Sac.  30,  NEV4NEV4. 
T.  48N.,R.4W., 

S«:.  30.  NEV4SWV4; 

Sec.  32,  NWV4NEV4; 

Sec.  34,  SWV4NEV4,  SEV4NWV4.  and 
NWV4SEV4. 
T.  48  N..  R.  5  *V.. 

Sec.  34.  SWV4NEV4.  S>/tSWV4,  and  SEV4. 

The  areas  described  aggregate  920  acres  in 
Siskiyou  County. 

2.  The  above  described  lands  are 
hereby  made  available  for  exchange 


unaer  oecuon  zug  oi  me  reaerai  i^anu 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1716  (1994). 

3.  The  lands  have  been  open  to 
mining  imder  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  30  U.S.C.  621  (1994).  However, 
since  this  act  applies  only  to  lands 
withdrawn  for  power  purposes,  the 
provisions  of  the  act  are  no  longer 
applicable.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 

4.  In  regards  to  the  land  described 
above  in  paragraph  1(b),  the  State  of 
California  has  waived  its  right  of 
selection  in  accordance  with  the 
provisions  of  Section  24  of  the  Act  of 
Jime  10. 1920,  as  amended.  16  U.S.C. 
818  (1994). 

5.  In  regards  to  the  lands  described 
above  in  paragraphs  1  (a)  and  (c),  the 
State  of  California  has  a  preference  right 
for  public  highway  rights-of-way  or 
material  sites  until  August  8. 1997.  and 
any  location,  entry,  selection,  or 
subsequent  patent  shall  be  subject  to 
any  rights  granted  the  State  as  provided 
by  the  Act  of  Jime  10. 1920.  Section  24, 
as  amended,  16  U.S.C.  818  (1994). 

Dated:  June  6. 1997. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-15972  Filed  6-17-97;  8:45  am) 
BIUJNQ  CODE  4310-«0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-1430-01;  N-60673] 

Intent  To  Prepare  a  Planning 
Amendment  to  '^e    ancnian  and 
Walker  Resou-  r  Manaqe'r  »r't  Plans, 
Lyon  County,  Ne^aiUi 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

plan  amendment  and  environmental 

document  addressing  the  proposed 

exchange  of  federal  land  for  private 

land. 

SUMMARY:  The  following  described  land 
within  Lyon  Coimty  has  been  proposed 
for  transfer  6ram  federal  ownership  as 
part  of  Land  Exchange  N-60673: 

ML  Diablo  Meridian 

T.  20N..R.25E.. 

Sec.  4,  Lots  5-12,  S^/z,  (excluding  lands 
within  Churchill  County) 

This  land  is  currently  withdrawn  as  part  of 
the  Newlands  Reclamation  Project  and  is  not 
included  in  any  existing  resource 
management  decisions.  The  land  is  no  longer 
needed  for  reclamation  project  purposes.  The 
Bureau  of  Land  Management  (BLM)  will 
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consider  amundiag  the  Lahontaii  Resource 
Management  Plan  (RMP)  to  address  transfer 
of  this  land.  BLM  will  also  consider 
amending  the  Walker  RMP  to  remove  the 
disposal  designation  from  public  land 
within: 

Mt.  Diablo  Meridian 

T.  10  N.,  R.  23  E.,  in  the  vicinity  of 
Wellington,  Nevada. 
This  public  land  is  surrounded  by  private 
land  proposed  for  acquisition  in  Land 
Exchange  N-60673.  If  the  exchange  is 
completad,  disposal  of  the  public  land 
through  tale  or  exchange  would  no  longer  be 
appropriate. 

DATES  AND  ADDRESSES:  For  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  plan 
amendment  to  the  District  Manager, 
Carson  City  District  Office,  1535  Hot 
Springs  Road,  Carson  City,  Nevada 
89706.  Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

SUP"  FMf  NTARY  information:  The 

feu ,d  located  near  Femley, 

Nevada,  if  transferred  to  private 
ownership,  would  likely  be  used  for 
industrial  park  purposes.  The  private 
land  in  the  Hoye  Canyon  area  near 
Wellington,  Nevada,  has  values  for 
recreation,  public  access,  riparian 
wildlife  habitat  and  key  deer  winter 
range  and  would  be  managed  by  the 
BLM  for  multiple  uses.  The  following 
resources  will  be  considered  in 
preparation  of  the  amendment:  lands, 
recreation,  wildlife,  range,  minerals, 
cultural  and  historic  resources,  visual 
resources,  soil,  water,  air,  and 
threatened  and  endangered  species. 
Staff  members  representing  each 
resource  will  be  consulted  during 
preparation  of  the  environmental 
document.  The  public  is  invited  to 
participate  in  the  identification  of  issues 
related  to  the  proposed  plan  amendment 
and  associated  proposed  land  exchange. 
Anticipated  issues  include: 


(1)  Adequate  protection  of  cultural 
and  historic  resources  on  federal  land 
proposed  for  exchange 

(2)  Concerns  related  to  water,  water 
rights  and  the  Walker  River 

(3)  Change  in  character  of  federal 
lands  upon  transfer  to  private 
ownership 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Carson  City  Office  between  7:30  a.m. 
and  5:00  p.m.  Monday  through  Friday. 

Dated  this  9th  day  of  June.  1997. 
John  O.  Singiaub, 
Corson  City  District  Manager. 
[PR  Doc.  97-15890  Filed  6-17-97;  8:45  am] 
ULUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[10-020-1430-01,  IDI-32183] 

Notice  of  Intent  To  Prepare  a  Land  Use 
Plan  Amendment 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
land  use  plan  amendment. 

SUMMARY:  The  Snake  River  Resource 
Area,  Upper  Snake  River  Districts,  is 
proposing  to  amend  the  Cassia  Resource 
Management  Plan  to  allow  the  disposal, 
through  exchange,  of  834  acres  of  public 
land  in  Cassia  County,  Idaho. 
DATES:  The  public,  state,  and  local 
governments,  and  other  Federal 
agencies  are  invited  to  participate  in  the 
amendment  process.  Identification  of 
issues,  concerns,  or  other  written 
comments  pertaining  to  this  notice  will 
be  accepted  until  July  21,  1997. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  would  allow 
the  transfer  into  private  ownership,  of 
the  following  described  public  land: 

Boise  Meridian,  Idaho 

T.  12  S.,  R.  20  E. 
Sec.  14:  NVz  SWV4,  SEV*  SWV«; 
Sec.  15:  W'/j  NEV«,  NE'A  SEV4; 
Sec.  23:  E'A  NWV«,  E'/z  SWV4; 
Sec.  24:  E>/2  SWV4.  E'/z  NW'/i  (portions 

west  of  county  road); 
Sec.  25:  N'/z  NWV*.  SW'/i  NWV4; 
Sec.  26:  NE'/t.  NEV«  ^AVV«. 

Comprising  834  acres  of  public  land,  more 
or  less. 

Parts  of  these  lands  have  been  subject 
to  unauthorized  uses  by  the  adjoining 
private  land  owner  for  many  years. 
These  uses  consist  of  farming,  feeding 
livestock,  calving,  water  pipelines, 
water  storage  facilities  and  access  roads. 
Settlement  for  the  unauthorized  uses 
has  been  made  with  the  involved 


individual  and  the  uses  have  been 
authorized  by  land  use  permits  and 
rights-of-way  granted  by  the  Bureau  of 
Land  Management. 

The  subject  public  land  parcel  is 
proposed  for  disposal  through  an 
exchange  with  the  adjoining  landowner. 
In  return  for  the  subject  parcel,  the 
United  States  would  receive  private 
lands  of  equal  appraised  value  (or 
within  25%  of  the  value  of  the  public 
land,  in  accordemce  with  the  Federal 
Land  Exchange  Facilitation  Act,  with 
any  difference  to  be  made  up  in  cash). 
The  private  lands  have  high  public 
values  and  their  acquisition  is 
consistent  with  the  Cassia  Resource 
Management  Plan. 

Public  participation  in  the 
amendment  process  will  include 
publication  of  this  notice  in  the  Federal 
Register  and  local  newspapers  and  the 
sending  of  this  notice  to  state  and  local 
governments,  private  individuals,  and 
other  interested  parties. 

Depending  on  the  amount  of  public 
interest,  public  meetings  may  be  held  in 
the  Snake  River  Resource  Area  office, 
Burley,  Idaho. 

ADDRESSES:  Any  comments  on  this 
notice  should  be  mailed  by  close  of 
business  on  July  21,  1997  to  the  Bureau 
of  Land  Management,  Snake  River 
Resource  Area,  15  East  200  South, 
Burley,  Idaho  83318. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Scott  D.  Barker,  Realty  Specialist,  (208) 
677-6678. 

Dated:  June  9. 1997. 
Tom  Dyer, 

Snake  River  Area  Manager. 
IFR  Doc.  97-15976  Filed  6-17-97;  8:45  am] 
BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

The  Secretary  of  the  Interior's 
Standards  and  Guidelines  for  Fedaral 
Agency  Historic  Preservation 
Programs  Pursuant  to  the  National 
Historic  Preservation  Act 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  National  Park  Service  is 
publishing  for  comment  the  pro{>osed 
revisions  to  the  Secretary  of  the 
Interior's  Standards  and  Guidelines  for 
Federal  Agency  Historic  Preservation 
Programs  Pursuant  to  Section  110  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470h-2). 
DATES:  Comments  should  be  submitted 
by  August  18,  1997. 
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ADDRESSES;  Aii  L.un:ments  concerning 
this  notice  should  be  addressed  to:  de 
Teel  Patterson  Tiller,  Chief,  Heritage 
Preservation  Services  Division  (2255), 
National  Center  for  Cultural  Resource 
Stewardship  and  Partnerships  Programs, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127; 
Attention;  David  Banks. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  M.  Banks,  202-343-9518,  202- 
343-1836  (facsimile),  or  e-mail  to 

david banks@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
110  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470h-2)  establishes  Federal 
agency  responsibilities  for  the 
preservation  of  historic  properties. 
Section  101(g)  of  the  Act  (16  U.S.C. 
470a)  directs  the  Secretary  of  the 
Interior  to  promulgate  guidelines  for 
Federal  agency  responsibilities  under 
section  110. 

In  addition  to  comments  on  these 
standards  and  guidelines,  the  Advisory 
Council  on  Historic  Preservation  and 
the  National  Park  Service  want  to  know 
whether  more  detailed  guidance  is 
warramted,  particularly  regarding 
sections  110  (c)  through  (1). 

The  proposal  publisned  here  is  a 
revision  originally  published  in  the 
Federal  Register  on  February  17, 1988 
(53  FR  4727-46).  The  revision  takes 
account  of  the  1992  amendments  to  the 
National  Historic  Preservation  Act  of 
1966.  as  amended  (title  XL  of  Pub.  L. 
102-575). 

These  guidelines  have  no  regulatory 
effect.  Instead,  they  are  the  Secretary's 
formal  guidance  to  each  Federal  agency 
on  meeting  the  requirements  of  section 
110  of  the  Act 

Dated:  April  29,  1997. 
de  Teel  Pattenon  Tiller, 

Chtef,  Heritage  Preservation  Services 
Division,  National  Center  for  Cultural 
Resource  Stewardship  and  Partnership 
Programs,  National  Park  Service. 

The  Secretary  of  the  Interior's 
Standards  and  Guidelines  for  Federal 
Agency  Historic  Preservation  Programs 
Pursuant  to  the  National  Historic 
Preservation  Act 

Definitions 

(a)  The  Act  or  NHPA  means  the 
National  Historic  Preservation  Act  of 
1966,  as  amended,  16  U.S.C.  470  et  seq. 

(b)  Advisory  Council  or  Council 
means  the  agency,  fully  titled  the 
Advisory  Council  on  Historic 
Preservation,  established  pursuant  to 
section  201  of  Title  II  of  the  NHPA.  that 
is  to  be  afiorded  a  reasonable 
opportunity  under  sections  106  and 

1 10(f)  of  the  NHPA  to  comment  with 


regard  to  proposed  undertakings,  as 
defined  in  section  301(7)  of  the  NHPA; 
that  reviews  Federal  programs  pursuant 
to  section  202(a)(6)  of  the  NHPA;  and 
with  whose  regulations  outlining  the 
procedures  for  complying  with  the 
requirements  of  section  106  of  the 
NHPA  ("Protection  of  Historic 
Properties,"  found  at  36  CFR  Part  800) 
in  accordance  with  section 
110(a)(2)(E)(I).  other  Federal  agencies 
procedures  for  compliance  with  section 
106  must  be  consistent. 

(c)  Agency  Head  means  the  individual 
Departmental  Secretary,  Executive 
Director  or  Administrator  of  an  agency, 
as  defined  in  the  Council's  regulations 
(36  CFR  part  800). 

(d)  Cultural  items  is  defmed  in  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  (NAGPRA,  25 
U.S.C  3002(c)).  It  includes  human 
remains;  associated  and  unassociated 
funerary  objects  (consisting  of  items 
intentionally  placed  with  the  body  in  a 
grave,  including  those  not  in  possession 
of  a  Federal  agency);  sacred  objects, 
ceremonial  objects  important  to  the 
practice  of  Native  American  traditional 
religions;  and  objects  of  cultural 
patrimony,  those  items  having 
historical,  traditional,  or  cultural 
importance  to  Indian  tribes  themselves. 
For  a  complete  deftnition  see  section 
2(3)(A)-(D)  of  NAGPRA,  and  the 
Department  of  Interior's  regulations 
implementing  the  provisions  of  the  Act 
at  43  CFR  part  10. 

(e)  Historic  property  or  historic 
resource  means  any  prehistoric  or 
historic  district,  site,  building,  structure, 
landscape  or  object  included  on,  or 
eligible  for  inclusion  on  the  National 
Register,  including  artifacts,  records, 
and  material  remains  related  to  such  a 
property  or  resource.  The  term  has  been 
clarified  to  include  "properties  of 
traditional  religious  and  cultural 
importance"  (formerly  "traditional 
cultiiral  properties")  which  are  eligible 
for  or  listed  on  the  National  Register 
because  of  their  association  with 
cultural  practices  or  beliefs  of  a  living 
community  that  (1)  are  rooted  in  that 
community's  history,  and  (2)  are 
important  in  maintaining  the  continuing 
cultural  identity  of  the  community. 

(f)  Historic  resource  (see  definition  for 
"historic  property"). 

(g)  Indian  tribe  or  tribe  is  defined  at 
section  301(4)  of  the  NHPA  and  means 
an  Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  a  Native  village.  Regional 
Corporation  or  Village  Corporation,  as 
those  terms  are  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1602),  which  is  recognized  as 
eligible  for  the  special  programs  and 


services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.  The  Secretary  of  the  Interior  is 
responsible  for  determining  an  Indian 
tribe's  eligibility  for  those  special 
programs  and  services. 

(h)  Memorandum  of  Agreement 
means  the  document  that  records  the 
terms  and  conditions  which  have  been 
agreed  upon  to  resolve  the  adverse 
effects  of  an  undertaking  upon  historic 
properties. 

(ij  National  Register  means  the  list  of 
districts,  sites,  buildings,  structures  and 
objects  significant  in  American  history, 
architecture,  archeology,  engineering, 
and  culture  established  under  section 
101  of  the  NHPA  and  maintained  by  the 
Secretary  of  the  Interior  and  fully  tided 
the  "National  Register  of  Historic 
Places." 

(j)  Native  Hawaiian  is  defined  in  the 
NHPA  at  section  301(17)  and  means  any 
individual  who  is  a  descendant  of  the 
aboriginal  people  who,  prior  to  1778, 
occupied  and  exercised  sovereignty  in 
the  area  that  now  constitutes  the  State 
of  Hawaii. 

(k)  Native  Hawaiian  organization  as 
defined  at  section  301(18)  of  the  NHPA 
means  any  organization  which — 

(1)  Serves  and  represents  the  interests 
of  Native  Hawaiians; 

(2)  Has  as  a  primary  and  stated 
purpose  the  provision  of  services  to 
Native  Hawaiians;  and 

(3)  Has  demonstrated  expertise  in 
aspects  of  historic  preservation  that  are 
culturally  significant  to  Native 
Hawaiians. 

The  term  includes,  but  is  not  limited  to, 
the  Office  of  Hawaiian  Affairs  of  the 
State  of  Hawaii  and  Hui  Malama  I  Na 
Kapuna  O  Hawai'i  Nei,  an  organization 
incorporated  under  the  laws  of  the  State 
of  Hawaii. 

(1)  Preservation  or  historic 
preservation  as  defined  in  the  NHPA  at 
section  301(8)  includes  identification, 
evaluation,  recordation,  documentation, 
curation,  acquisition,  protection, 
management,  rehabilitation,  restoration, 
stabilization,  maintenance  research, 
interpretation,  conservation,  and 
education  and  training  regarding  the 
foregoing  activities  or  any  combination 
of  the  foregoing  activities. 

(m)  Secretary  means  the  Secretary  of 
the  Interior  acting  through  the  Director 
of  the  National  Park  Service,  except 
where  otherwise  specified. 

(n)  Secretary's  Standards  means  the 
Secretary  of  the  Interior's  Standards  and 
Guidelines  for  Archeology  and  Historic 
Preservation  (available  from  the 
National  Park  Service),  the  project  and 
program  standards  and  guidelines  for 
implementing  section  110.  They  are 
technical  guidance  concerning 
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archeological  and  historic  preservauon 
activities  and  methods.  The  complete 
Secretary's  Standards  currently  address 
each  of  the  following  activities: 
Preservation  Planning,  Identification, 
Evaluation,  Registration,  Historical 
Documentation,  Architectural  and 
Engineering  Documentation, 
Archeological  Documentation, 
Treatment  of  Historic  Properties 
(including  Rehabilitation),  and 
Professional  Qualifications. 

(0)  State  Historic  Preservation  Officer 
(SHPO)  means  the  official  appointed  or 
designated  pursuant  to  section  101(b)(1) 
of  the  NHPA  to  administer  the  State 
historic  preservation  program  or  a 
representative  designated  to  act  for  the 
SHPO. 

(p)  Traditional  Cultural  Property  is 
defined  as  a  property  that  is  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  because  of  its  association 
with  cultural  practices  or  beliefs  of  a 
living  community  that  (1)  are  rooted  in 
that  community's  history,  and  (2)  are 
important  in  maintaining  the  continuing 
cultural  identity  of  the  community. 
Readers  should  refer  to  National 
Register  Bulletin  38:  Guidelines  for 
Evaluating  and  Documenting 
Traditional  Cultural  Properties 
(available  from  the  National  Park 
Service)  for  more  information. 

(q)  Tribal  Historic  Preservation  Officer 
means  the  official  appointed  or 
designated  by  the  Tribe  to  carry  out  the 
historic  preservation  program 
responsibilities  that  the  Tribe  has 
assumed  pursuant  to  section  101(d)  of 
the  NHPA. 

(r)  Tribal  lands  is  defined  at  section 
301(14)  of  the  NHPA  and  means— 

(1)  All  lands  within  the  exterior 
boundaries  of  any  Indian  reservation; 
and        j 

(2)  All  dependent  Indian 
communities. 

(s)  Undertaking  as  defined  in  the 
NHPA  at  section  301(7)  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  under  the  direct  or  indirect 
jurisdiction  of  a  Federal  agency, 
including — 

(1)  Those  carried  out  by  or  on  behalf 
of  the  agency; 

(2)  Those  carried  out  with  Federal 
financial  assistance; 

(3)  Those  requiring  a  Federal  permit, 
license,  or  approval;  and 

(4)  Those  subject  to  State  or  local 
regulation  administered  pursuant  to  a 
delegation  or  approval  by  a  Federal 
agency. 


iniroaucuon 

Section  110  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470) 

Section  110  of  the  National  Historic 
Preservation  Act  (NHPA)  sets  out  the 
broad  preservation  responsibilities  of 
Federal  agencies  and  is  intended  to 
ensure  that  historic  preservation  is  fully 
integrated  into  the  ongoing  programs  of 
all  Federal  agencies.  This  intent  was 
first  put  forth  in  the  preamble  to  the  Act 
upon  its  initial  adopdon  in  1966.  When 
the  Act  was  amended  in  1980,  section 
110  was  added  to  expand  and  make 
more  explicit  the  statute's  statement  of 
Federal  agency  responsibility  for 
identifying  historic  properties  and 
avoiding  unnecessary  damage  to  them. 
Section  110  also  charges  each  Federal 
agency  with  the  affirmative 
responsibility  for  considering  projects 
and  programs  that  further  the  purposes 
of  the  NHPA,  and  it  declares  that  the 
costs  of  preservation  activities  are 
eligible  project  costs  in  all  undertakings 
conducted  or  assisted  by  a  Federal 
agency. 

The  1992  amendments  to  the  Act 
further  strengthened  the  provisions  of 
section  110.  Under  the  law,  the  head  of 
each  Federal  agency  must  do  several 
things.  First,  he  or  she  must  assume 
responsibility  for  the  preservation  of 
historic  properties  owned  or  controlled 
by  the  agency.  Each  Federal  agency 
must  establish  a  preservation  program 
for  the  identification,  evaluation, 
nomination  to  the  National  Register,  and 
protection  of  historic  properties.  Each 
Federal  agency  must  consult  with  the 
Secretary  of  the  Interior  (acting  through 
the  Director  of  the  National  Park 
Service)  in  establishing  its  preservation 
programs.  Each  Federal  agency  must,  to 
the  maximum  extent  feasible,  use 
historic  pro{>erties  available  to  it  in 
carrying  out  its  responsibilities.  The 
1992  additions  to  section  110  also  set 
out  some  specific  benchmarks  for 
Federal  agency  preservation  programs, 
including: 

(a)  Historic  properties  under  the 
jurisdiction  or  control  of  the  agency  are 
to  be  managed  and  maintained  in  a  way 
that  considers  the  preservation  of  their 
historic,  archeological,  architectural, 
and  cultural  values; 

(b)  Historic  pro[>erties  not  under 
agency  jurisdiction  or  control  but 
potentially  affected  by  agency  actions 
are  to  be  fully  considered  in  agency 
planning; 

(c)  Agency  preservation-related 
activities  are  to  be  carried  out  in 
con-isultation  with  other  Federal.  Slate, 
and  local  agencies,  Indian  tribes.  Native 
Hawaiian  organizations,  and  the  private 
sector; 


(d)  Agency  procedures  for  compliance 
with  section  106  of  the  Act  are  to  be 
consistent  with  regulations  issued  by 
the  Advisory  Council  on  Historic 
Preservation;  and 

fe)  An  agency  may  not  grant 
assistance  or  a  license  or  permit  to  an 
applicant  who  damages  or  destroys 
historic  property  with  the  intent  of 
avoiding  the  requirements  of  section 
106,  unless  specific  circumstances 
warrant  such  assistance. 

The  complete  text  of  section  110  is 
included  as  Appendix  A  to  these 
Guidelines.  Also  included  as  Appendix 
B  are  those  portions  of  sections  1  and 
2  of  the  NHPA  that  set  out  the  purposes 
of  that  Act.  Anyone  unfamiliar  with  the 
purposes  of  the  Act  or  with  the  specific 
provisions  of  section  110  as  amended  in 
1992  should  study  those  texts  in 
addition  to  the  revised  Guidelines. 

Section  110  Guidelines — Background 
and  Format 

The  Section  110  Guidelines  were  first 
published  in  the  Federal  Register  on 
February  17,  1988  (53  FR  4727-46).  This 
second  edition  has  been  revised  to 
incorporate  the  1992  amendments  to  the 
Act  and  to  make  the  Guidelines  easier 
to  use. 

These  Guidelines  neither  replace  nor 
incorporate  other  statutory  authorities, 
regulations,  or  The  Secretary  of  the 
Interior's  Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation. 
Instead,  the  Guidelines  attempt  to  show 
how  Federal  agencies  should  address 
these  various  other  requirements  and 
guidelines  in  carrying  out  their 
responsibilities  under  the  Act.  The  head 
of  each  Federal  agency,  acting  through 
its  Federal  Preservation  officer,  should 
become  familiar  with  all  the  statutes, 
regulations,  and  guidelines  that  bear 
upon  the  agency  historic  preservation 
program  required  by  section  110. 

Tnis  second  edition  of  the  Section  110 
Guidelines  follows  a  format 
significantly  different  from  that  of  its 
predecessor.  The  first  edition  followed 
the  sequence  of  the  statute  and  provided 
detailed  guidance  for  each  subsection  of 
section  110.  The  current  edition  instead 
takes  the  form  of  a  general  policy 
statement  followed  by  standards  and 
guidelines  that  will  assist  each  Federal 
agency  in  establishing  a  preservation 
program  that  meets  the  various 
requirements  of  section  110. 

Agency  Use  of  These  Standards  and 
Guidelines  for  Evaluating  Their 
Programs 

The  preservation  and  use  of  historic 
properties  and  their  careful 
consideration  in  agency  planning  and 
decisionmaking  are  in  the  public 


33108 


Federal  Register  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Notices 


inieres!.  ana  musi  oe  a  iimaainfntal  part 
of  the  mission  of  any  Federal  agency. 
These  standards  and  guidelines  are 
intended  to  assist  Federal  agency 
personnel  and  the  agency  head  in 
carrying  out  their  policies,  programs, 
and  projects  in  a  manner  consistent 
with  the  requirements  and  purposes  of 
section  110  of  the  NHPA,  related 
statutory  authorities,  and  existing 
regulations  and  guidance. 

An  agency  should  use  these  standards 
and  guidelines,  and  consultation  with 
the  Secretary  and  others,  to  ensure  that 
the  basic  individual  components  of  a 
preservation  program  called  for  in 
section  110  are  in  place.  The 
preservation  program  should  also  be 
fully  integrated  into  both  the  general 
and  specific  operating  procedures  of  the 
agency.  The  agency's  preservation 
program  should  interact  with  the 
agency's  management  systems  to  ensure 
that  historic  preservation  issues  are 
considered  in  decisionmaking.  The 
program  should  try  to  ensure  that  the 
agency's  officials,  employees, 
contractors,  and  other  responsible 
parties  have  sufficient  budgetary  and 
personnel  resources  needed  to  identify, 
evaluate,  nominate,  manage,  and  use  the 
historic  properties  under  agency  care  or 
affected  by  agency  actions. 

Consultation  and  Technical  Assistance 

Section  110(a)(^)  requires  that  agency 
preservation  programs  be  established 
"in  consultation  with  the  Secretary." 
Federal  agencies  seeking  such 
consultation  should  contact  the 
Associate  Director,  Cultural  Resource 
Stewardship  and  Partnerships,  National 
Park  Service,  Department  of  the  Interior, 
P.O.  Box  37127.  Washington,  D.C. 
20013-7127.  The  Secretary's  review  of 
an  agency  program  will  be  based  upon 
the  degree  to  which  that  program  is 
consistent  with  the  Act  and  with  the 
Standards  and  guidelines  that  follow. 
Upon  request,  the  Secretary  will  also 
provide  informal  technical  assistance  to 
any  agency  on  questions  concerning  the 
establishment  or  improvement  of  the 
agency's  historic  preservation  program. 
Requests  for  technical  assistance  should 
also  be  addressed  to  the  Associate 
Director,  Cultural  Resources 
Stewardship  and  Partnerships,  National 
Park  Service. 

Section  202(a)(6)  of  the  Act  provides 
that  the  Advisory  Council  also  may 
review  Federal  agency  preservation 
programs  and  recommend 
improvements  to  such  agencies.  Where 
the  Council  carries  out  such  a  rev.ew,  it 
will  base  any  recommendations  on  its 
own  regulations  and  policy  statements, 
and  on  the  Standards  and  guidelines 
that  follow. 


The  Secretary  of  the  Interior's 
Standards  for  Federal  Agency  Historic 
Preservation  Programs 

Standard  1.  Each  Federal  agency 
establishes  and  maintains  a  historic 
preservation  program  that  is 
coordinated  by  a  qualified  Federal 
Preservation  Officer,  and  that  is 
consistent  with  and  seeks  to  advance 
the  purposes  of  the  National  Historic 
Preservation  Act.  The  head  of  each 
Federal  agency  is  responsible  for  the 
preservation  of  historic  properties 
owned  or  controlled  by  the  agency.  [Sec. 
110(a)(1),  Sec.  110(a)(2),  Sec.  110(c),  and 
Sec.  110(d)l. 

Standard  2.  An  agency  provides  for 
the  timely  identification  and  evaluation 
of  historic  properties  under  agency 
jurisdiction  or  control  and/or  subject  to 
effect  by  agency  actions.  (Sec. 
110(a)(2)(A),  Sec.  101(g).  Sec.  101(h), 
and  Sec.  112) 

Standard  3.  An  agency  nominates 
historic  properties  under  the  agency's 
jurisdiction  or  control  to  the  National 
Register  of  Historic  Places.  (Sec. 
110(a)(2)(A)l. 

Standard  4.  An  agency  gives  historic 
properties  full  consideration  when 
planning  or  considering  approval  of  any 
action  that  might  affect  such  properties. 
(Sec.llO(a)(2)  ((B).  (C),  and  (E).  Sec. 
110(f)  and  Sec.  402(16  U.S.C.  470a-2)] 

Standard  5.  An  agency  consults  with 
knowledgeable  and  concerned  parties 
outside  the  agency  about  its  historic 
preservation  related  activities.  [Sec. 
110(a)(2)(D)]. 

Standard  6.  An  agency  manages  and 
maintains  historic  properties  under  its 
jurisdiction  or  control  in  a  manner  that 
considers  the  preservation  of  their 
historic,  architectural,  archeological, 
and  cultural  values.  [Sec.  110(a)(1),  Sec. 
110  (a)(2)(B).  Sec.  110(b)]. 

Standard  7.  An  agency  gives  priority 
to  the  use  of  historic  properties  to  carry 
out  agency  missions.  [Sec.  110(a)(1) 

For  a  cross-reference  of  each  Standard 
to  the  parts  of  110  see  Appendix  A. 

The  Secretary's  Standards  and 
Guidelines  for  Federal  Agency  Historic 
Preservation  Programs 

The  following  guidelines  provide 
information  on  the  steps  an  agency  must 
take  to  establish  and  maintain  a 
preservation  program  that  meets  each  of 
the  applicable  Secretary's  Standards. 

Standard  1 .  Each  Federal  agency 
establishes  and  maintains  a  historic 
preservation  program  that  is 
coordinated  by  a  qualified  Federal 
Preservation  Officer,  and  that  is 
consistent  with  and  seeks  to  advance 
the  purposes  of  the  National  Historic 
Preservation  Act.  The  head  of  each 


Federal  agency  is  responsioie  lor  me 
preservation  of  historic  properties 
owned  or  controlled  by  the  agency.  [Sec. 
110(a)(1),  Sec.  110(a)(2).  Sec.  110(c),  and 
Sec.  110(d)l. 

Guidelines 

Agency  Programs 

(a)  An  agency  historic  preservation 
program  must  include  specific 
provisions  to  ensure,  to  the  extent 
feasible  given  the  agency's  mission  and 
mandates,  the  full  consideration  and 
appropriate  preservation  of  historic 
properties  under  the  agency's 
jurisdiction  or  control  and  of  other 
historic  properties  affected  by  the 
agency's  actions.  [Sec.  110(a)(2)(B)] 

(b)  An  agency  historic  preservation 
program  is  embodied  in  agency-wide 
policies,  procedures,  and  activities.  An 
agency  historic  preservation  program  is 
the  vehicle  for  ensuring  that  the 
agency's  mission-driven  activities  are 
carried  out  in  a  manner  consistent  with 
the  purposes  of  National  Historic 
Preservation  Act.  The  program  is  not  an 
activity  carried  out  separate  and  apart 
from  the  activities  mandated  by  the 
agency  mission. 

(c)  "The  identification,  evaluation,  and 
preservation  of  historic  properties  must 
be  the  fundamental  goal  of  any  Federal 
agency  preservation  program.  [Sec. 
110(a)(2)).  However,  an  agency's  ability 
to  achieve  this  goal  is  affected  by  its 
own  mission  and  by  whether  it  owns 
and  manages  historic  property: 

(1)  In  those  cases  where  historic 
property  is  under  the  jurisdiction  and 
control  of  the  ageAcy,  the  agency  has  an 
affirmative  responsibility  to  manage  and 
maintain  such  property  in  a  manner  that 
takes  into  account  the  property's 
historic  significance.  In  addition,  the 
Federal  agency  has  an  affirmative 
responsibility  to  seek  and  use  historic 
properties  to  the  maximum  extent 
feasible  in  carrying  out  its  activities. 
[Sec.  110(a)(1)  and  Sec.  110(a)(2)(B)l 

(2)  Where  an  agency  carries  out  its 
mission  through  the  award  of  grant 
funds  for  specific  activities,  and  wham 
those  activities  will  inevitably  affect 
historic  properties,  the  agency  should, 
to  the  maximum  extent  feasible,  design 
its  programs  to  encourage  grantees  to 
retain  and  make  appropriate  use  of 
historic  properties  in  carrying  out  grant- 
funded  activities. 

(3)  Where  an  agency's  historic 
preservation  activities  are  limited  to 
considering  the  impact  of  federally 
assisted,  licensed,  or  permitted 
activities  initiated  by  non-federal 
entities  on  non-federally  owned  historic 
properties,  the  agency's  preservation 
responsibility  may  be  more  narrowly 
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cast  as  seeking  to  avoid  or  minimize  any 
damage  to  such  properties  that  might 
otherwise  occur  as  a  result  of  such 
activities. 

(d)  An  agency  historic  preservation 
program  must  be  established  in 
consultation  with  the  Secretary  of  the 
Interior.  (Sec.  110(a)(2)]-.  The  Secretary's 
evaluation  of  an  agency's  historic 
preservation  program  will  be  based  on 
the  Standards  and  Guidelines  that 
follow. 

(e)  Tlie  agency  historic  preservation 
program  must  be  an  effective  and 
efficient  vehicle  through  which  the 
agency  head  can  meet  his  or  her 
statutory  responsibilities  for  the 
preservation  of  historic  properties.  [Sec. 
110(a)(2)l.  The  program  is  not  simply 
intended  to  meet  agency  section  106 
responsibilities  to  "take  into  account" 
the  effects  of  its  undertakings  on 
historic  properties.  The  program 
described  in  section  110(a)(2)  is  an 
agency-wide  approach  to  achieving  the 
goals  set  forth  in  the  NHPA.  It  should 
be  fully  integrated  into  both  the  general 
and  specific  operating  procedures  of  the 
agency. 

(0  The  preservation  program  should 
interact  with  the  agency's  budgetary  and 
financial  management  systems  to: 

(1)  Ensure  that  historic  preservation 
issues  are  considered  before  budgetary 
decisions  are  made  that  foreclose 
historic  preservation  options,  and 

(2)  Ensure  that  the  historic 
preservation  program  itself  is 
adequately  funded  to  enable  it  to 
perform  its  functions. 

(g)  To  avoid  needless  duplication  of 
effort  and  increased  workload  in 
developing  and  implementing  its 
program,  the  agency  should  carefully 
review  and  consider  using  those 
existing  policies,  procedures, 
approaches  and  standards  that  are 
government-wide,  i.e.,  applicable  to  all 
preservation  programs,  and  develop 
orUy  those  that  need  to  be  agency- 
specific.  Preservation  programs  can  be 
expected  to  differ  based  on  the  extent  to 
which: 

(1)  Agencies  manage,  own,  or  exercise 
control  over  historic  properties; 

(2)  Historic  properties  play  a 
significant  role  in  agency  activities 
through  active  use  (e.g.,  for  recreation, 
interpretation,  public  access/use, 
transportation,  office  space); 

(3)  Agencies  are  engaged  in  public 
education/interpretation,  or  multiple- 
use  resource  management; 

(4)  Agencies  are  in  a  position  to 
influence  actions  affecting  historic 
properties. 

(n)  Agency  funding  decisions  for 
historic  preservation  work  should  be 
based  on  a  determination  of  the  prudent 


level  of  investment  for  a  specific 
undertaking.  That  determination,  in 
turn,  should  acknowledge  that 
preservation  costs  are  eligible  project 
costs  on  an  equal  footing  with  other 
plaiming,  design,  construction, 
environmental  protection,  and 
mitigation  needs  and  requirements. 
Similarly,  the  cost  of  caring  for, 
documenting,  and  otherwise  preserving 
artifacts,  records,  and  remains  related  to 
historic  properties  is  an  eligible  project 
cost.  [Sec.  110(g)].  The  agency  may 
contract  with  an  SHPO,  another  Federal 
agency,  or  other  public  or  private 
organization  as  appropriate  to  assist  it  in 
carrying  out  the  agency's  historic 
preservation  work. 

(i)  Where  preservation  activity  is  a 
condition  of  obtaining  a  Federal  license 
or  permit,  or  Federal  approval,  or  is 
subject  to  a  delegation  of  authority  by  a 
Federal  agency,  the  recipient  may  be 
expected  to  incur  reasonable 
preservation  costs.  [Sec.  110(g)]. 
Because  it  is  difficult  to  establish  fair 
standards  that  would  be  applicable  in 
all  cases,  "reasonable  costs"  should  not 
be  determined  using  inflexible  criteria, 
such  as  a  flat  fee  or  a  standard 
percentage  of  a  budget,  but  rather 
should  be  determined  on  a  case-by-case 
basis. 

(j)  An  efficient  preservation  program 
should  allow  the  agency  to  do  more 
than  simply  meet  its  section  110  and 
106  responsibilities.  In  order  to 
eliminate  duplicative  effort  and  assist  in 
agency  planning,  the  preservation 
program  should  be  coordinated  with 
actions  the  agency  takes  to  meet  the 
requirements  of  other  relevant  and 
related  Federal  statutes  (e.g.,  NAGPRA, 
the  Archaeological  Resources  Protection 
Act  (ARPA),  the  American  Indian 
Religious  Freedom  Act  (AIRFA),  and  the 
National  Environmental  Policy  Act 
(NEPA))  in  a  comprehensive, 
anticipatory  maimer. 

Federal  Preservation  Officer 

(k)  The  agency  position  responsible 
for  coordinating  the  preservation 
program  is  the  Federal  Preservation 
Officer  (FPO)  required  of  all  agencies  by 
section  110(c)  of  the  NHPA  (unless 
specifically  exempted  under  section  214 
of  the  NHPA).  An  FPO  may  have  other 
agency  duties  in  addition  to  historic 
preservation  coordination,  depending 
on  the  magnitude  and  degree  of  the 
agency's  historic  preservation  activities 
and  responsibilities.  (Sec.  110(c)]. 

(1)  Agency  officials  designated  as 
Federal  Preservation  Officers  should 
have  substantial  experience 
administering  Federal  historic 
preservation  activities  and/or 
specifically  assigned  staff  under  their 


supervision  who  have  such  experience. 
In  addition,  section  112  of  the  NHPA  as 
amended  in  1992  requires  that  agency 
personnel  responsible  for  historic 
preservation,  and  their  contractors,  meet 
applicable  professional  and 
qualifications  standards  as  developed  by 
tie  Office  of  Personnel  Management  in 
consultation  with  the  National  Park 
Service. 

(m)  Each  FPO  should  have  sufficient 
agency-wide  authority,  staff,  and  other 
resources  to  carry  out  section  110 
responsibilities  effectively.  Agency 
administrative  systems  should  ensure 
that  the  FPO  can  review  all  agency 
programs  and  activities  and  interact 
with  the  agency's  planning  and  project 
management  systems  in  such  a  way  as 
to  influence  decisions  potentially 
affecting  historic  resources.  The  FPO 
should  have  sufficient  authority  and  the 
agency  should  have  suiBcient  control 
systems  to  ensure  that  decisions  made 
pursuant  to  section  106  and  section  110 
about  the  treatment  of  such  resources 
are  in  fact  carried  out. 

(n)  In  agencies  where  significant 
preservation  responsibilities  rest  with 
regional  or  field  offices,  or  Federal 
facilities  or  installations,  the  agency 
head  should  also  appoint  qualified 
preservation  officials  at  those  levels. 
Such  officials  should  ensure  that  their 
actions  and  conduct  of  historic 
preservation  activities  are  coordinated 
with,  and  consistent  with,  those  of  the 
central  office  FPO  for  that  agency. 

(o)  The  agency  should  ensure  that  its 
personnel  management  system 
identifies  those  personnel  with 
preservation  responsibilities,  includes 
such  responsibilities  in  their  position 
descriptions  and  performance  elements 
and  standards,  and  appropriately 
rewards  quality  performance.  In 
addition,  the  agency  should  provide  for 
ongoing  training  in  historic  preservation 
for  all  agency  personnel  with 
preservation  responsibilities. 

Standard  2.  An  agency  provides  for 
the  timely  identification  and  evaluation 
of  historic  properties  under  agency 
jurisdiction  or  control  and/ or  subject  to 
effect  by  agency  actions.  (Sec. 
110(a)(2)(A),  Sec.  101(g),  Sec.  101(h). 
and  Sec.  112]. 

Guidelines 

(a)  Identification  and  evaluation  of 
historic  properties  are  critical  steps  in 
their  long-term  management,  as  well  as 
in  project-specific  planning  by  Federal 
agencies.  Effective  management  of 
historic  properties  requires  that  they 
first  be  identified.  The  level  of 
identification  needed  can  vary 
depending  on  the  nature  of  the  property 
or  property  type,  the  nature  of  the 


agency's  management  authority,  and  the 
nature  of  the  agency's  possible  effects 
on  the  property. 

(b)  Tne  Secretary  of  the  Interior  has 
issued  standards  and  guideUnes  for 
identification  and  evaluation  of  historic 
properties  (in  The  Secretary  of  the 
Interior's  Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation 
[48  FR  44720-447261).  which  should  be 
used  to  ensure  that  the  preservation 
program's  identification  procedures  will 
be  adequate  and  appropriate. 
Identification  and  evaluation  of  historic 
properties  must  be  conducted  by 
professionally  qualified  individuals. 
(Sec.  101(g),  Sec.  101(h),  and  Sec.  112) 

(c)  Agency  efforts  to  identify  and 
evaluate  historic  properties  should 
include  early  consultation  with  the 
State  Historic  Preservation  Officer,  or 
the  Tribal  Historic  Preservation  Officer 
as  appropriate,  to  ensure  that  such 
efforts  benefit  from  and  build  effectively 
upon  any  relevant  data  already  included 
in  the  State's  or  Tribe's  inventory.  For 
information  on  consulting  with  an 
Indian  tribe  that  has  assumed  State 
Historic  Preservation  Officer  functions 
pursuant  to  section  101(d)(2)  of  the  Act, 
see  Standard  6,  Guideline  7(b). 

(d)  Where  an  agency  is  planning  an 
action  that  is  not  aimed  at  specific  land 
areas  (for  example,  a  nationwide 
program  of  assistance  to  local 
governments,  farmers,  or  low-income 
homeowners),  and  the  identification  of 
specific  historic  properties  subject  to 
effect  is  not  possible,  the  agency  should 
nevertheless  consider  what  types  of 
historic  properties  may  be  affected 
directly  or  indirectly,  and  consider 
strategies  that  will  minimize  adverse 
effect  and  maximize  beneficial  effect  on 
those  properties.  Such  consideration 
should  be  carried  out  in  consultation 
with  the  SHPO.  the  Tribal  Historic 
Preservation  Officer  as  appropriate,  and 
others  that  may  be  interested  in,  or 
affected  by  such  action. 

(e)  Where  an  agency  is  planning  an 
action  that  could  affect  historic 
properties  directly  or  indirectly  (e.g.,  a 
land  use  or  construction  project;  a 
project  that  could  change  the  way  land 
or  buildings  are  used  or  developed,  or 
alter  the  social,  cultural,  or  economic 
character  of  a  community;  and  any 
program  of  assistance  to  or  the  issuance 
of  a  license  for  such  activities), 
identification  and  evaluation  should 
take  place  at  the  earliest  possible  stage 
of  planning,  and  be  coordinated  with 
the  earliest  phases  of  any  environmental 
review  carried  out  under  the  National 
Environmental  Policy  Act  and/or  related 
authorities.  Identification  and 
evaluation  efforts  should  be  carried  out 
in  consultation  with  the  SHPO,  the 


Tribal  Historic  Preservation  Officer  as 
appropriate,  and  others  that  may  be 
interested  in,  or  affected  by  such  action. 

(f)  Normally,  an  agency  must  seek  to 
identify  the  full  range  of  historic 
properties  that  may  be  affected  by  an 
agency  program  or  activity,  including 
but  not  limited  to  historic  buildings  and 
structures,  archaeological  sites, 
traditional  cultural  properties,  designed 
and  other  cultural  landscapes,  historic 
linear  features  such  as  roads  and  trails, 
historic  objects  such  as  signs  and  street 
furniture,  and  historic  districts 
comprising  cohesive  groups  of  such 
properties.  [Sec.  110(a)(2)(A)l.  In  some 
cases,  depending  on  management  needs, 
it  may  not  be  necessary  to  identify 
exhaustively  every  historic  property  or 
historic  property  type.  However,  these 
decisions  need  to  be  reached  in 
consultation  with  the  SHPO,  the  Tribal 
Historic  Preservation  Officer  as 
appropriate,  other  preservation 
professionals,  and  perhaps  others  (e.  g. 
Native  Americans),  and  must  be  fully 
justified.  (Sec.  110(a)(2)(D)). 

(g)  Where  identification  and 
evaluation  are  carried  out  as  part  of  a 
long-term  property  management 
program  that  is  not  driven  by  the  needs 
of  a  particular  project,  it  may  be 
appropriate  to  conduct  background 
studies  to  develop  a  "predictive  model" 
of  historic  property  distributions  that 
can  be  used  in  evaluating  the  likely 
effects  of  particular  land  management 
projects  as  the  program  proceeds.  It  may 
also  be  appropriate  and  cost-effective  to 
carry  out  the  work  in  phases  organized 
around  particular  property  types  or 
other  such  coherent  units.  For  example, 
if  historic  architecture  is  of  greater 
immediate  concern  than  Native 
American  traditional  properties  or 
archeological  sites,  a  survey  of 
architecture  alone  may  be  appropriate 
during  a  particular  budget  year,  with 
ethnographic  and  archeological  survey 
deferred  until  later.  However, 
identification  is  not  complete  until  all 
types  of  historic  properties  have  been 
identified.  Such  work  should  be 
developed  in  consultation  with  the 
SHPO,  the  Tribal  Historic  Preservation 
Officer  as  appropriate,  and  other  parties 
that  may  have  knowledge  of,  or  interest 
in,  such  properties. 

(h)  Identification  of  historic  properties 
is  an  ongoing  process.  As  time  passes, 
events  occur,  or  scholarly  and  public 
thinking  about  historical  significance 
changes,  so  that  properties  not 
previously  regarded  as  historically 
significant  can  become  historically 
significant.  Therefore,  even  when  an 
area  has  been  completely  surveyed  for 
historic  properties  of  all  types  it  may 
require  re-investigation  if  many  years 


have  passed  since  the  survey  was 
completed.  Such  follow-up  studies 
should  in  most  cases  be  limited  in  scale 
and  focussed  on  filling  gaps  left  by  prior 
studies  and  on  reevaluating  properties 
in  light  of  the  passage  of  time. 

Standard  3.  An  agency  nominates 
historic  properties  under  the  agency's 
jurisdiction  or  control  to  the  National 
Register  of  Historic  Places.  [Sec. 
110(a)(2)(A)]. 

Guidelines 

(a)  The  first  step  in  designing  a 
program  for  the  nomination  of  historic 
properties  is  to  determine  what  role 
nomination  will  play  in  the  agency's 
overall  preservation  program.  For 
example: 

(1)  An  agency  that  controls  relatively 
few  historic  properties  may  find  it 
realistic  to  nominate  them  all  to  the 
National  Register,  and  then  manage 
them  accordingly.  An  agency  with  a 
great  many  historic  properties  will  need 
to  establish  explicit  priorities  for 
identifying,  nominating,  and  preserving 
properties  that  have  not  yet  been 
nominated. 

(2)  Placement  on  the  National  Register 
may  help  justify  budgeting  funds  for 
preservation  or  management  of  a 
historic  property,  so  agencies  may  want 
to  give  priority  to  nominating  properties 
as  a  first  step  in  upgrading  their 
maintenance  and  providing  for  their 
continued  active  service  in  carrying  out 
agency  programs.  Further,  development 
of  National  Register-level 
documentation  provides  information  on 
the  property  that  will  assist  the  agency 
in  its  subsequent  property  management 
decisions. 

(3)  An  agency  with  an  excellent 
internal  program  for  identifying  and 
preserving  historic  properties  may  find 
that  other  determinants,  such  as 
whether  a  property  is  to  be  managed 
and  interpreted  as  a  site  of  public 
interest,  are  more  useful  in  establishing 
nomination  priorities. 

(4)  An  agency  that  regularly  transfers 
property  out  of  Federal  ownership  may 
find  it  useful  to  give  higher  priority  to 
nominating  properties  to  be  transferred, 
at  the  expense  of  other  properties,  in 
those  cases  where  placement  on  the 
National  Register  may  make 
preservation  more  likely  once  a  property 
is  no  longer  under  Federal  management. 

(b)  Beyond  serving  the  agency's  own 
internal  management  needs,  the 
National  Register  is  the  nation's  formal 
repository  of  information  on  historic 
properties.  To  the  extent  that  the 
National  Register  is  incomplete,  its 
usefulness  as  a  planning  and 
educational  tool  is  impaired. 
Consequently,  an  agency  should 
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generally  strive  to  nominate  the  historic 
properties  under  its  jurisdiction  or 
control  to  the  National  Register. 

(c)  The  Secretary  of  the  Interior 
already  has  in  place  Standards  and 
Guidelines  for  registration  of  historic 
properties  (in  The  Secretary  of  the 
Interior's  Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation 
(48  FR  44726-44728)  that  details  the 
process  that  should  be  followed  in 
formally  recognizing  historic  properties 
as  signiScant.  These  Standards  and 
Guidelines,  along  with  the  National 
Register  Bulletin  #16.  Guidelines  for 
Completing  National  Register  Forms, 
provide  guidance  on  completing 
National  Register  nomination  forms. 
National  Register  regulations  (36  CFR 
60)  set  forth  the  nomination  process. 

Standard  4.  An  agency  gives  historic 
properties  full  consideration  when 
planning  or  considering  approval  of  any 
action  that  might  affect  such  properties. 
[Sec.  110(a)(2)(B).(C),  and  (E).  and  Sec. 
402  (16  U.S.C.  470a-2)l. 

Guidelines 

All  Historic  Properties 

(a)  Each  Federal  agency  has  an 
affirmative  responsibility  under  section 
110  to  consider  its  activities'  impacts  on 
our  nation's  historic  properties.  This 
responsibility  extends  to  a  systematic 
consideration  of  non-Federal  properties 
outside  the  boundaries  of  a  particular 
project  or  program  but  which  may 
nevertheless  be  affected  by  the  agency's 
activities.  [Sec.  110(a)(2)(C)l. 

(b)  Full  consideration  of  historic 
properties  includes  assessment  of  the 
widest  range  of  preservation  alternatives 
early  in  program  or  project  planning, 
coordinated  to  the  extent  feasible  with 
other  kinds  of  required  planning  and 
environmental  review. 

(c)  Full  consideration  of  historic 
properties  includes  consideration  of  all 
kinds  of  effects  on  those  properties: 
direct  effiBcts,  indirect  or  secondary 
effects,  and  cumulative  effects.  Effects 
may  be  visual,  audible,  or  atmospheric. 
Beyond  the  effects  from  physical 
alteration  of  the  resource,  itself,  effects 
on  historic  properties  may  result  from 
changes  in  such  things  as  local  or 
regional  traffic  patterns,  land  use,  and 
living  patterns. 

(d)  Full  consideration  of  historic 
properties  includes  an  obligation  to 
solicit  and  consider  the  views  of  others 
in  planning  and  carrying  out  agency 
preservation  activities  (See  Standard  5 
on  Consultation).  (Sec.  110(a)(2)(D)l. 

(e)  Full  consideration  of  historic 
properties  must  include  development  of 
and  adherence  to  agency  procedures  for 
section  106  review  that  are  consistent 


with  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  and, 
as  necessary,  with  certain  provisions  of 
the  Native  American  Graves  Protection 
and  Repatriation  Act.  [Sec. 
110(a)(2){E)(i).  (ii).  and  (iii)]. 

(f)  The  term  "consistent  with  the 
regulations  of  the  Council"  as  used  in 
the  NHPA  means  that  an  agency's 
procediues  provide  for  the 
identification  and  evaluation  of  historic 
properties,  the  assessment  of  project  and 
program  effects  on  them,  and 
consultation  (specifically  including 
consultation  with  the  State  Historic 
Preservation  Officer,  Tribal  Preservation 
Officer  or  other  Native  American  groups 
where  appropriate,  and  other  affected 
parties)  to  determine  appropriate 
treatment  or  mitigation  procedures,  as 
set  forth  in  the  Council's  regulations. 
Agency  procedures  consistent  with  the 
Council's  regulations  either  adhere  to 
and  expand  upon  the  process  set  out  in 
36  CFR  800,  or  they  include 
modifications  to  that  process  that  have 
been  reviewed  and  approved  by  the 
Council.  Implementation  of  procedures 
consistent  with  the  Council's 
regulations  means  that  those  procedures 
are  carried  out  in  a  maimer  consistent 
with  the  Guidelines  for  Standard  1 
above. 

(g)  Full  consideration  of  historic 
properties  includes  development  of 
procedures  to  identify,  discourage,  and 
guard  against  "anticipatory  demolition" 
of  a  historic  property  by  applicants  for 
Federal  assistance  or  license.  Agency 
procedures  should  include  a  system  for 
early  warning  to  applicants  and 
potential  applicants  that  anticipator}' 
demolition  of  a  historic  property  may 
result  in  the  loss  of  Federal  assistance 
or  approval  for  a  proposed  undertaking. 
When  an  historic  property  is  destroyed 
or  irreparably  harmed  with  the  express 
purpose  of  circumventing  or 
preordaining  the  outcome  of  section  106 
review  (e.g.,  demolition  or  removal  of 
all  or  part  of  the  property)  prior  to 
application  for  Federal  funding,  a 
Federal  license,  permit,  or  loan 
guarantee,  the  agency  considering  that 
application  is  required  by  section  llO(k) 
to  withhold  the  assistance  sought, 
unless  the  agency  determines  that 
"circumstances  justify  granting  such 
assistance  despite  the  adverse  effect 
created  or  permitted  by  the  applicant." 
Where  the  agency  concludes  that 
anticipatory  demolition  has  occurred,  it 
must  consult  the  Council  before 
determining  that  justifying 
circumstances  allow  for  granting  such 
assistance.  (Sec.  110(k)l. 

(h)  Agency  preservation  procedures 
for  section  106  compliance  must 
provide  for  the  disposition  of  Native 


American,  Alaskan,  and  Hawaiian 
human  remains  and  cultural  items  from 
Federal  or  tribal  land  consistent  with 
section  3(c)  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
of  1990  (NAGPRA).  [Sec.  110{2)(E)(iii)]. 
The  applicable  NAGPRA  sections  on 
disposition  [sections  3(c)(3)  and  3(a)  & 
(b)]  vest  "ownership  and  right  of 
control"  according  to  a  hierarchy  of 
relationships  to  the  cultural  items.  See 
NAGPRA  (25  U.S.C.  3002(c))  and  the 
Department  of  Interior's  regulations 
implementing  this  Act  (43  CFR  Part  10) 
for  detailed  information. 

(i)  In  those  cases  where  consultation 
pursuant  to  section  106  does  not 
produce  a  Memorandum  of  Agreement 
(MOA)  governing  how  an  agency  will 
"take  into  account"  the  adverse  effects 
of  its  undertaking  on  historic  properties, 
section  110(1)  requires  that  the  final 
decision(s),  reached  after  consideration 
of  the  Council's  comments,  be  made  by 
the  agency  head  and  not  by  any 
subordinate  official,  that  it  be  explicit 
and  informed,  and  that  it  be  a  part  of  the 
public  record  available  for  review.  [Sec. 
110(1)1. 

(j)  In  accordance  with  section  402  of 
the  National  Historic  Preservation  Act 
Amendments  of  1980  (P.L.  96-515)  and 
with  Executive  Order  12114  (issued 
January  4,  1979),  the  agency's 
preservation  program  should  ensure 
that,  when  carrying  out  work  in  other 
countries,  the  agency  will  consider  the 
effects  of  such  actions  on  historic 
properties,  including  World  Heritage 
Sites  and  properties  that  are  eligible  for 
inclusion  in  the  host  country's 
equivalent  of  the  National  Register. 

National  Historic  Landmarks 

(k)  Section  110(f)  of  the  NHPA 
requires  that  Federal  agencies  exercise  a 
higher  standard  of  care  when 
considering  undertakings  that  may 
directly  and  adversely  affect  NHLs.  The 
law  requires  that  agencies,  "to  the 
maximum  extent  possible,  undertake 
such  planning  and  actions  as  may  be 
necessary  to  minimize  harm  to  such 
landmark.  '  In  those  cases  when  an 
agency's  undertaking  directly  and 
adversely  affects  an  NHL,  or  when 
Federal  permits,  licenses,  grjmts,  emd 
other  programs  and  projects  under  its 
jurisdiction  or  carried  out  by  a  state  or 
local  government  pursuant  to  a  Federal 
delegation  or  approval  so  affect  an  NHL, 
the  agency  should  consider  all  prudent 
and  feasible  alternatives  to  avoid  an 
adverse  effect  on  the  NHL. 

(1)  Where  such  altemativts  appear  to 
require  undue  cost  or  to  compromise  the 
undertaking's  goals  and  objectives,  the 
agency  must  balance  those  goals  and 
objectives  with  the  intent  of  section 
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110(0-  In  doing  so,  the  agency  should 
consider: 

(1)  The  magnitude  of  the 
undertaking's  harm  to  the  historical, 
archaeological  and  cultural  qualities  of 
the  NHL; 

(2)  The  public  interest  in  the  NHL  and 
in  the  undertaking  as  proposed,  and,  3) 
The  effect  a  mitigation  action  would 
have  on  meeting  the  goals  and 
objectives  of  the  undertaking. 

(m)  The  Advisory  Council's 
regulations  implementing  section  106 
include  specific  provisions  that  also 
implement  section  110(f).  These 
regulations  require  that  the  Council 
must  be  included  in  any  consultation 
following  a  determination  by  the 
Federal  agency  that  a  Federal  or 
federally  assisted  undertaking  will  have 
an  adverse  effect  on  an  NHL.  The 
Council  must  notify  the  Secretary  auid 
may  request  the  Secretary  to  provide  a 
report  to  the  Council  detailing  the 
significance  of  the  affected  NHL  under 
section  213  of  the  NHPA  and 
recommending  measures  to  avoid, 
minimize  or  mitigate  adverse  effects. 
The  Council  shall  report  the  outcome  of 
the  section  106  process  to  the  Secretary 
and  the  head  of  the  agency  responsible 
for  the  undertaking. 

Overseas  Historic  Properties 

(n)  The  agency's  preservation  program 
should  ensure  that  those  agency 
officials,  contractors,  and  other  parties 
responsible  for  implementing  Executive 
Order  12114  have  access  to  personnel 
with  appropriate  levels  and  kinds  of 
professional  expertise  in  historic 
preservation  to  identify  and  assist  in  the 
management  of  such  properties. 

(o)  Efforts  to  identify  and  consider 
effects  on  historic  properties  in  other 
countries  should  be  carried  out  in 
consultation  with  the  host  country's 
historic  preservation  authorities,  with 
affected  communities  and  groups,  and 
with  relevant  professional 
organizations. 

(p)  An  agency  must  give  special 
consideration  to  impacts  on  National 
Historic  Landmarks  (NHLs).  NHLs  are 
designated  by  the  Secretary  under  the 
authority  of  the  Historic  Sites  Act  of 
1935,  which  authorizes  the  Secretary  to 
identify  historic  and  archaeological 
sites,  buildings,  and  objects  which 
"possess  exceptional  value  as 
commemorating  or  illustrating  the 
history  of  the  United  States."  (Sec. 
110(a)(2)(B)  and  Sec.  110(f}l. 

Standard  5.  An  agency  consults  with 
knowledgeable  and  concerned  parties 
outside  the  agency  about  its  historic 
preservation  related  activities.  [Sec. 
110(a)(2)(D)l. 


Guidelines 

Consultation  General  Principles 

(a)  Consultation  should  include  broad 
efforts  to  maintain  ongoing 
communication  with  all  those  public 
and  private  entities  that  are  interested  in 
or  affected  by  the  agency's  activities  and 
should  not  be  limited  to  the 
consideration  of  specific  projects. 

(b)  Consultation  means  the  process  of 
seeking,  discussing,  and  considering  the 
views  of  others,  and,  where  feasible, 
seeking  agreement  with  them  on  how 
historic  properties  should  be  identified, 
considered,  and  managed.  Consultation 
is  built  upon  the  exchange  of  ideas,  not 
simply  the  provision  of  information. 
Whether  consulting  on  a  specific  project 
or  on  broader  agency  programs,  the 
agency  should: 

(1)  Make  its  interests  and  constraints 
clear  at  the  beginning; 

(2)  Meike  clear  any  rules,  processes,  or 
schedules  applicable  to  the 
consultation; 

(3)  Acknowledge  others'  interests  as 
legitimate,  and  seek  to  imderstand  them; 

(4)  Develop  and  consider  a  full  range 
of  options;  and, 

(5)  Try  to  identify  solutions  that  will 
leave  all  parties  satisfied. 

(c)  Consultation  should  be  undertaken 
early  in  the  planning  stage  of  any 
Federal  action  that  might  affect  historic 
properties.  Although  time  limits  may  be 
necessary  on  specific  transactions 
carried  out  in  the  course  of  consultation 
(e.g.,  the  time  allowed  to  respond  to  an 
inquiry),  there  should  be  no  hard-and- 
fast  time  limit  on  consultation  overall. 
Consultation  on  a  specific  undertaking 
should  proceed  until  agreement  is 
reached  or  until  it  becomes  clear  that 
agreement  cannot  be  reached. 

(d)  While  specific  consultation 
requirements  and  procedures  will  vary 
among  agencies  depending  on  their 
missions  and  programs,  the  nature  of 
historic  properties  that  might  be 
affected,  and  other  factors,  consultation 
should  always  include  all  affected 
parties.  Section  110(a)(2)(D)  specifies 
consultation  with  other  Federal,  State, 
and  local  agencies,  Indian  tribes,  Native 
Hawaiian  organizations,  and  the  private 
sector.  The  appropriate  SHPO  or  Tribal 
Historic  Preservation  Officer  is  an 
important  point  of  contact.  In  addition 
to  having  a  formal  role  under  the  Act, 
the  SHPO  or  Tribal  Historic 
Preservation  Officer  can  assist  in 
identifying  other  parties  with  interests, 
as  well  as  sources  of  information. 

(e)  The  agency  needs  to  inform  other 
agencies,  organizations,  and  the  public 
in  a  timely  manner  about  its  projects 
and  programs,  and  about  the  possibility 
of  impacts  on  historic  resources  of 


interest  to  them.  However,  the  agency 
cannot  force  a  group  to  express  its 
views,  or  participate  in  the  consultation. 
These  groups  also  bear  a  responsibility, 
once  they  have  been  made  aware  that  a 
Federal  agency  is  interested  in  their 
views,  to  provide  them  in  a  suitable 
format  and  in  a  timely  fashion. 

(f)  Agency  efforts  to  inform  the  public 
about  its  projects  and  programs  and 
about  the  possibility  of  impacts  on 
historic  resources  must  be  carried  out  in 
a  manner  consistent  with  the  provisions 
of  section  304  of  the  Act,  which  calls  for 
withholding  from  disclosure  to  the 
public  information  on  the  location, 
character,  or  ownership  of  a  historic 
resource  where  such  disclosure  may: 

(1)  Cause  a  significant  invasion  of 
privacy; 

(2)  Risk  harm  to  the  historic  resource; 
or 

(3)  Impede  the  use  of  a  traditional 
religious  site  by  practitioners. 

Consultation  with  Native  Americans 

(g)  Inclusion  of  Indian  tribes  and 
Native  Hawaiian  organizations  in  the 
consultation  process  is  imperative  and 
is  specifically  mandated  by  the  Act  [Sec. 
110(a)(2)(D)]: 

(1)  Properties  with  traditional 
religious  and  cultural  importance  to 
Native  American  and  Native  Hawaiian 
groups  may  be  eligible  for  the  National 
Register;  such  properties  must  be 
considered,  and  the  appropriate  Native 
American  and/or  Native  Hawaiian 
groups  must  be  consulted  in  project  and 
program  planning  through  the  section 
106  review  process  (see  NHPA  Sec. 
101(d)(6)(A&B); 

(2)  Section  101(d)(2)  of  the  Act 
provides  that  Indian  tribes  may  assume 
State  Historic  Preservation  Officer 
responsibilities  on  tribal  lands,  when 
approved  to  do  so  by  the  Secretary  of 
the  Interior.  In  those  cases  where  a  tribe 
has  assumed  such  responsibilities  on 
tribal  lands,  a  Federal  agency  must 
consult  with  the  tribe  instead  of  the 
SHPO,  in  order  to  meet  agency 
responsibilities  for  consultation 
pursuant  to  the  Act; 

(3)  the  Native  American  Graves 
Protection  and  Repatriation  Act  of  1990 
(NAGPRA)  establishes  consultation 
requirements  that  may  affect  or  be 
affected  by  consultation  pursuant  to 
section  106  of  the  NHPA  concerning 
activities  on  Federal  and  Tribal  lands 
that  could  affect  human  remains  and 
cultural  items; 

(4)  Section  110  requires  that  an 
agency's  efforts  to  comply  with  section 
106  must  also  be  consistent  with  the 
requirements  of  section  3(c)  of  NAGPRA 
concerning  the  disposition  of  human 
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remains  and  Native  American  cultural 
items  from  Federal  and  Tribal  lands. 

(h)  Where  those  consulted  do  not 
routinely  or  customarily  participate  in 
traditional  governmental  means  of 
consultation  (e.g.,  through  public 
meetings,  exchanges  of 
correspondence),  reasonable  efforts 
should  be  made  to  accommodate  their 
cultiual  values 'and  modes  of 
communication. 

Standard  6.  An  agency  manages  and 
maintains  historic  properties  under  its 
jurisdiction  or  control  in  a  manner  that 
considers  the  preservation  of  their 
historic,  architectural,  eircheological, 
and  cultiual  values.  (Sec.  110(a)(1),  Sec. 
110  (a)(2)(B),  Sec.  110(b)]. 

Guidelines 

(a)  To  the  extent  feasible,  as  part  of  its 
property  management  program,  the 
agency  should  endeavor  to  retain 
historic  buildings  and  structures  in  their 
traditional  uses  and  significant 
archeological  sites  and  landscapes  in 
their  undisturbed  condition. 

(b)  Where  it  is  no  longer  feasible  to 
continue  the  traditional  use  or  maintain 
the  undistiu-bed  condition  of  a  historic 
property,  the  agency  should  consider  an 
adaptive  use  that  is  compatible  with  the 
historic  property.  The  agency  should 
consider  as  wide  a  range  of  adaptive  use 
options  as  is  feasible  given  its  own 
management  needs,  cost  factors,  and  the 
needs  of  preservation.  A  use  that 
severely  damages  or  destroys  a  historic 
property  is  not  consistent  with  the 
section  110(a)(1)  requirement  to 
preserve  historic  properties  in 
accordance  with  the  professional 
standards  established  pursuant  to 
section  101(g)  of  the  Act.  Adaptive  use 
proposals  must  be  reviewed  in 
accordance  with  section  106  of  the  Act. 

(c)  Where  modification  of  a  historic 
property  is  required  to  allow  it  to  meet 
contemporary  needs  and  requirements, 
the  agency  should  ensure  that  The 
Secretary  of  the  Interior's  Standards  for 
the  Treatment  of  Historic  Properties  and 
its  accompanying  guidelines  axe 
followed.  When  such  modiflcation 
requires  disturbance  of  the  earth,  and  it 
is  not  feasible  to  avoid  and  protect 
significant  archeological  resources,  the 
archeological  resources  should  be 
excavated  and  the  data  recovered. 
Excavation  should  be  limited  to  the  area 
that  will  be  distiirbed.  All  archeological 
work  should  conform  to  the  Secretary's 
"Standards  for  Archeological 
Documentation."  Agencies  are 
authorized  and  directed  by  section 
110(a)(1)  to  carry  out  (or  cause  a  lessee 
or  concessioner  to  carry  out)  whatever 
preservation  work  is  necessary  (e.g., 
rehabilitation  or  dociunentation)  in 


preparation  for  use.  Proposals  to  modify 
historic  properties  must  be  reviewed  in 
accordance  with  section  106  of  the  Act. 

(d)  Until  and  unless  decisions  are 
made  to  manage  them  in  some  other 
manner,  historic  properties,  and 
properties  not  yet  formally  evaluated 
that  may  meet  the  criteria  for  inclusion 
in  the  National  Register,  should  be 
maintained  so  that  their  preservation  is 
ensured  through  adherence  to  The 
Secretary  of  the  Interior's  Standards  for 
the  Treatment  of  Historic  Properties. 

(e)  The  relative  cost  of  various 
management  strategies  for  a  historic 
structure,  ranging  from  full 
rehabilitation  and  adaptive  use  to 
demolition  and  replacement  with  a 
modem  building,  should  be  carefully 
and  objectively  considered,  with 
reference  to  the  pertinent  requirements 
of  Executive  Order  11912,  as  amended, 
to  the  pertinent  criteria  established  in 
OMB  Circular  A-94,  and  to  the 
pertinent  principles  and  methods  set 
forth  in  the  National  Bureau  of 
Standards  Life-Cycle  Costing  Manual 
(NBS  Handbook  135). 

(f)  Applicable  long  and  short-term 
costs  should  be  carefully  considered  as 
part  of  any  cost  analysis.  It  is  often  the 
case  that  the  short-term  costs  of 
preserving  and  rehabilitating  a  historic 
structiu*  are  balanced  by  long-term 
savings  in  maintenance  or  replacement; 
on  the  other  hand,  failure  to  perform 
needed  cyclic  maintenance  may  shorten 
the  lifie  of  a  building  and  decrease  the 
value  of  investment  in  its  rehabilitation. 

(g)  Where  it  is  not  feasible  to  maintain 
a  historic  property,  or  to  rehabilitate  it 
for  contemporary  use,  the  agency  may 
elect  to  modify  it  in  ways  that  are 
inconsistent  with  the  Secretary's 
"Standards  for  Rehabilitation,"  allow  it 
to  deteriorate,  or  demolish  it.  However, 
the  decision  to  act  or  not  act  to  preserve 
and  maintain  historic  properties  should 
be  an  explicit  one,  reached  following 
appropriate  consultation  within  the 
section  106  review  process  and  in 
relation  to  other  management  needs. 

(h)  Where  the  agency  determines  in 
accordance  with  section  106  that 
maintaining  or  rehabilitating  a  historic 
property  for  contemporary  use  in 
accordance  with  the  Secretary's 
Standards  is  not  feasible,  the  agency 
must  provide  for  appropriate  recording 
of  the  historic  property  in  accordance 
with  section  110(b)  before  it  is  altered, 
allowed  to  deteriorate,  or  demolished. 

Standard  7.  An  agency  gives  priority 
to  the  use  of  historic  properties  in 
carrying  out  agency  missions.  [Sec. 
110(a)(l)j. 


Guidelines 

(a)  For  the  most  part,  use  of  historic 
properties  involves  the  integration  of 
those  properties  into  the  activities 
directly  associated  with  the  agency's 
mission.  However,  the  agency  should 
also  be  of)en  to  the  possibility  of  other 
uses,  such  as  the  use  of  traditional 
sacred  sites  or  plant  gathering  areas  by 
Native  Americans,  or  use  of  an 
archeological  site  as  a  public 
interpretive  facility. 

(b)  An  agency  with  historic  properties 
under  its  jurisdiction  and  control 
should  maintain  an  inventory  of  those 
properties  that  notes  the  current  use  and 
condition  of  each  property.  The  agency 
should  provide  for  regular  inspection  of 
the  properties  and  an  adequate  budget 
for  their  appropriate  maintenance. 

(c)  Section  110(a)(1)  applies  not  only 
to  historic  properties  under  an  agency's 
ownership  or  control,  but  to  other 
historic  properties  available  to  an 
agency.  An  agency  that  requires  the  use 
of  non-federal  property  is  required  to 
give  priority  to  the  use  of  historic 
properties.  In  such  cases  the  agency 
should  notify  potential  private-sector 
offerors  of  this  priority  and,  if  feasible, 
offer  incentives  to  help  ensure  that 
historic  properties  will  be  offered. 

(d)  Where  an  agency  carries  out  its 
mission  through  the  award  of  grant 
funds  for  specific  activities,  and  where 
those  activities  will  inevitably  affect 
historic  properties,  the  agency  should, 
to  the  extent  feasible,  design  its  grants 
programs  so  as  to  encourage  grantees  to 
retain  and  make  appropriate  use  of 
historic  properties  in  carrying  out  grant- 
funded  activities. 

(e)  As  provided  for  in  section  111  of 
the  Act,  the  agency  should  consider 
leases,  exchanges,  and  management 
agreements  with  other  parties  as  means 
of  providing  for  the  continuing  or 
adaptive  use  of  historic  properties. 

(f)  Surplus  prof)erties  that  are  listed  in 
or  have  been  formally  determined 
eligible  for  the  National  Register  can  be 
transferred  to  State  and  local 
governments  for  historic  preservation 
purposes  through  the  Historic  Surplus 
Property  Program.  Additionally, 
properties  or  portions  of  surplus 
properties  may  be  made  available  to 
States  or  local  agencies  at  no  cost  for 
parks  and  recreation  through 
application  to  the  Federal  Lands-to- 
Parks  Program.  Contact  the  NPS' 
Heritage  Preservation  Services  Division 
or  its  Recreation  Resources  Assistance 
Division  in  Washington,  D.C.,  for  more 
information  on  these  programs. 

(g)  The  use  of  historic  properties  is 
not  mandated  where  to  do  so  would 
greatly  increase  costs,  or  where  historic 
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properties  will  not  serve  the  agency's 
requirements.  The  agency's 
responsibility  is  to  balance  the  needs  of 
the  agency  mission,  the  public  interest 
in  protecting  historic  properties,  the 
costs  of  preservation,  and  other  relevant 
public  interest  factors  in  making 
management  decisions. 

Appendix  A 

Section  110  of  the  National  Historic 
Presenration  Act  (16  U.S.C.  470h-2) 

(a)(1)  The  heads  of  all  Federal 
agencies  shall  assume  responsibility  for 
the  preservation  of  historic  properties 
which  are  owned  or  controlled  by  such 
agency.  Prior  to  acquiring,  constructing, 
or  leasing  buildings  for  purposes  of 
carrying  out  agency  responsibilities, 
each  Federal  agency  shall  use,  to  the 
miiYiiniiTn  extent  feasible,  historic 
properties  available  to  the  agency.  Each 
agency  shall  undertake,  consistent  with 
the  preservation  of  such  properties  and 
the  mission  of  the  agency  and  the 
professional  standards  established 
pursuant  to  section  101(g),  any 
preservation,  as  may  be  necessary  to 
carry  out  this  section.  [Standards  1, 6 
and  7). 

(2)  Each  Federal  agency  shall 
establish  (unless  exempted  pursuant  to 
section  214),  in  consultation  with  the 
Secretary  (of  the  Interior),  a  preservation 
program  for  the  identification, 
evaluation,  and  nomination  to  the 
National  Register  of  Historic  Places,  and 
protection  of  historic  properties. 
[Standard  1].  Such  program  shall 
ensure — 

(A)  That  historic  properties  under  the 
jurisdiction  or  control  of  the  agency  are 
identified,  evaluated,  and  nominated  to 
the  National  Register  [Standards  2  and 
31; 

(B)  That  such  properties  under  the 
iurisdiction  or  control  of  the  agency  as 
are  listed  in  or  may  be  eligible  for  the 
National  Register  are  managed  and 
maintained  in  a  way  that  considers  the 
preservation  of  their  historic, 
archeological,  architectural,  and  cultural 
values  in  compliance  with  section  106 
and  gives  special  consideration  to  the 
preservation  of  such  values  in  the  case 
of  properties  designated  as  having 
National  significance  [Standard  4); 

(C)  That  the  preservation  of  properties 
not  under  the  jurisdiction  or  control  of 
the  agency,  but  subject  to  be  potentially 
affected  by  agency  actions  are  given  full 
consideration  in  planning  [Standards  4 
and  6); 

(D)  That  the  agency's  preservation- 
related  activities  are  carried  out  in 
consultation  with  other  Federal,  State, 
and  local  agencies.  Indian  tribes.  Native 
Hawaiian  organizations  carrying  out 


historic  preservation  planning  activities, 
and  with  the  private  sector  [Standard  5); 
and 

(E)  That  the  agency's  procedures  for 
compliance  with  section  106  — 

(i)  Are  consistent  with  regulations 
issued  by  the  [Advisory]  Council  [on 
Historic  Preservation]  pursuant  to 
section  211  [Standard  4]: 

(ii)  Provide  a  process  for  the 
identification  and  evaluation  of  historic 
properties  for  listing  in  the  National 
Register  and  the  development  and 
implementation  of  agreements,  in 
consultation  with  State  Historic 
Preservation  Officers,  local 
governments,  Indian  tribes,  Native 
Hawaiian  i)rganizations,  and  the 
interested  public,  as  appropriate, 
regarding  the  means  by  which  adverse 
effects  on  such  properties  will  be 
considered  (Standard  4];  and 

(iii)  provide  for  the  disposition  of 
Native  American  cultural  items  from 
Federal  or  tribal  land  in  a  manner 
consistent  with  section  3@  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (25  U.S.C.  3002(c)) 
(Standard  4). 

(b)  Each  Federal  agency  shall  initiate 
measures  to  assure  that  where,  as  a 
result  of  Federal  action  or  assistance 
carried  out  by  such  agency,  a  historic 
property  is  to  be  substantially  altered  or 
demolished,  timely  steps  are  taken  to 
make  or  have  made  appropriate  records, 
and  that  such  records  then  be  deposited, 
in  accordance  with  section  101(a),  in  the 
Library  of  Congress  or  with  such  other 
appropriate  agency  as  may  be 
designated  by  the  Secretary,  for  future 
use  and  reference  [Standard  6]. 

(c)  The  head  of  each  Federal  agency 
shall,  unless  exempted  under  section 
214,  designate  a  qualified  official  to  be 
known  as  the  agency's  "preservation 
officer"  who  shall  be  responsible  for 
coordinating  that  agency's  activities 
under  this  Act.  Each  Preservation 
Officer  may,  in  order  to  be  considered 
qualified,  satisfactorily  complete  an 
appropriate  training  program 
established  by  the  Secretary  under 
section  101(h)  [Standard  1). 

(d)  Consistent  with  the  agency's 
mission  and  mandates,  all  Federal 
agencies  shall  carry  out  agency 
programs  and  projects  (including  those 
under  which  any  federal  assistance  is 
provided  or  any  Federal  license,  permit, 
or  other  approval  is  required)  in 
accordance  with  the  purposes  of  this 
Act  and,  give  consideration  to  programs 
and  projects  which  will  further  the 
purposes  of  this  Act  [Standard  1). 

(e)  The  Secretary  shall  review  and 
approve  the  plans  of  transferees  of 
surplus  federally  owned  historic 
properties  not  later  than  ninety  days 


after  his  receipt  of  such  plans  to  ensure 
that  the  prehistorical,  historical, 
architectural,  or  culturally  significant 
values  will  be  preserved  or  enhanced 
(Standard  7]. 

(f)  Prior  to  the  approval  of  any  Federal 
undertaking  which  may  directly  and 
adversely  affect  any  National  Historic 
Landmark,  the  head  of  the  responsible 
Federal  agency  shall,  to  the  maximum 
extent  possible,  undertake  such 
planning  and  actions  as  may  be 
necessary  to  minimize  harm  to  such 
landmark,  and  shall  afford  the  Advisory 
Council  on  Historic  Preservation  a 
reasonable  opportunity  to  comment  on 
the  undertaking  [Standard  4]. 

(g)  Each  Federal  agency  may  include 
the  costs  of  preservation  activities  of 
such  agency  under  this  Act  as  eligible 
project  costs  in  all  undertakings  of  such 
agency  or  assisted  by  such  agency.  The 
eligible  project  costs  may  also  include 
amounts  paid  by  a  Federal  agency  to 
any  State  to  be  used  in  carrying  out  such 
preservation  responsibilities  of  the 
Federal  agency  under  this  Act,  and 
reasonable  costs  may  be  charged  to 
Federal  licensees  and  permittees  as  a 
condition  to  the  issuance  of  such  license 
or  permit  [Stemdard  1]. 

(n)  The  Secretary  shall  establish  an 
annual  preservation  awards  program 
under  which  he  may  make  monetary 
awards  in  amounts  not  to  exceed  $1,000 
and  provide  citations  for  special 
achievement  to  officers  and  employees 
of  Federal,  State,  and  certified  local 
governments  in  recognition  of  their 
outstanding  contributions  to  the 
preservation  of  historic  resources.  Such 
program  may  include  the  issuance  of 
annual  awards  by  the  president  of  the 
United  States  to  any  citizen  of  the 
United  States  recomniended  for  such 
award  by  the  Secretary. 

(i)  Nothing  in  this  Act  shall  be 
construed  to  require  the  preparation  of 
an  environmental  impact  statement 
where  such  statement  would  not 
otherwise  be  required  under  the 
National  Environmental  Policy  Act  of 
1969,  and  nothing  in  this  Act  shall  be 
construed  to  provide  any  exemption 
from  any  requirement  respecting  the 
preparation  of  such  a  statement  under 
such  Act. 

(j)  The  Secretary  shall  promulgate 
regulations  under  which  the 
requirements  of  this  section  may  be 
waived  in  whole  or  in  part  in  the  event 
of  a  major  natural  disaster  or  an 
imminent  threat  to  the  national  security. 

(k)  Each  Federal  agency  shall  ensure 
that  the  agency  will  not  grant  a  loan, 
loan  guarantee,  permit,  license,  or  other 
assistance  to  an  applicant  who,  with 
intent  to  avoid  the  requirements  of 
section  106,  has  intentionally 
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significantly  adversely  affected  a 
historic  property  to  which  the  grant 
would  relate,  or  having  the  legal  power 
to  prevent  it,  allowed  such  significant 
adverse  effect  to  occur,  unless  the 
agency,  after  consultation  with  the 
Council,  determines  that  circumstances 
justify  granting  such  assistance  despite 
the  adverse  effect  created  or  permitted 
by  the  applicant  (Standard  4]. 

(1)  With  respect  to  any  undertaking 
subject  to  section  106  which  adversely 
affects  any  property  included  in  or 
eligible  for  inclusion  in  the  National 
Register,  and  for  which  a  Federal  agency 
has  not  entered  into  an  agreement  with 
the  Council,  the  head  of  such  agency 
shall  document  any  decision  made 
pursuant  to  section  106.  The  head  of 
such  agency  may  not  delegate  his  or  her 
responsibilities  pursuant  to  such 
section.  Where  a  section  106 
memorandum  of  agreement  has  been 
executed  with  respect  to  an 
undertaking,  such  memorandum  shall 
govern  the  imdertaking  and  all  of  its 
parts  [Standard  4]. 

Appendix  B 

Purposes  of  the  National  Historic 
Preservation  Act 

Section  110(d)  of  the  National 
Historic  Preservation  Act  (the  Act)  calls 
on  all  Federal  agencies,  consistent  with 
their  mission  and  mandates,  to  carry  out 
their  activities  in  accordance  with  the 
piuposes  of  the  Act  and  to  consider 
programs  and  projects  that  will  further 
the  purposes  of  the  Act.  The  purposes 
of  the  Act  are  set  forth  in  sections  1  and 
2  of  the  Act.  These  sections  are  directly 
germane  to  all  Federal  preservation 
programs: 

1(b)(2):  The  historical  and  cultural 
foundations  of  the  Nation  should  be 
preserved  as  a  living  part  of  our 
community  life  and  development  in 
order  to  give  a  sense  of  orientation  to 
the  American  people; 

1(b)(4):  The  preservation  of  this 
irreplaceable  heritage  is  in  the  public 
interest  so  that  its  vital  legacy  of 
cultural,  educational,  aesthetic, 
inspirational,  economic,  and  energy 
benefits  will  be  maintained  and 
enriched  for  future  generations  of 
Americans; 

1(b)(6):  The  increased  knowledge  of 
our  historic  resources,  the  establishment 
of  better  means  of  identifying  and 
administering  them,  and  the 
encouragement  of  their  preservation 
will  improve  the  planning  and 
execution  of  federal  and  federally 
assisted  projects  and  will  assist 
economic  growth  and  development,  and 

1(b)(7):  Although  the  major  burdens  of 
historic  preservation  have  been  borne 


and  major  efforts  initiated  by  private 
agencies  and  individuals,  and  both 
should  continue  to  play  a  vital  role,  it 
is  nevertheless  necessary  and 
appropriate  for  the  Federal  Government 
to  accelerate  its  historic  preservation 
programs  and  activities,  to  give 
maximum  encouragement  to  agencies 
and  individuals  undertaking 
preservation  by  private  means,  and  to 
assist  State  and  local  governments  and 
the  National  Trust  for  Historic 
Preservation  in  the  United  States  to 
expand  and  accelerate  their  historic 
preservation  programs  and  activities. 

Section  2:  It  shall  be  the  policy  of  the 
Federal  Government,  in  cooperation 
with  other  nations  and  in  partnership 
with  the  States,  local  governments, 
Indian  tribes,  and  private  organizations 
and  individuals  to^ 

(1)  Use  measures,  including  financial 
and  technical  assistance,  to  foster 
conditions  under  which  our  modem 
society  and  our  prehistoric  and  historic 
resources  can  exist  in  productive 
harmony  and  fulfill  the  social, 
economic,  and  other  requirements  of 
present  and  future  generations; 

(2)  Provide  leadership  in  the 
preservation  of  the  prehistoric  and 
historic  resources  of  the  United  States 
and  of  the  international  community  of 
nations  and  in  the  administration  of  the 
national  preservation  program  in 
partnership  with  the  States,  Indian 
tribes.  Native  Hawaiians,  and  local 
governments; 

(3)  Administer  federally  owned, 
administered,  or  controlled  prehistoric 
and  historic  resources  in  a  spirit  of 
stewardship  for  the  inspiration  and 
benefit  of  present  and  future 
generations; 

(4)  Contribute  to  the  preservation  of 
nonfederally  owned  prehistoric  and 
historic  resources  and  give  maximimi 
encouragement  to  organizations  and 
individuals  undertaking  preservation  by 
private  means; 

(5)  Encourage  the  public  and  private 
preservation  and  utilization  of  all  usable 
elements  of  the  Nation's  historic  built 
environment;  and 

(6)  Assist  State  and  local 
governments,  Indian  tribes  and  Native 
Hawaiian  organizations  and  the 
National  Trust  for  Historic  Preservation 
in  the  United  States  to  expand  and 
accelerate  their  historic  preservation 
programs  and  activities. 

[PR  Doc.  97-15939  Filed  6-17-47;  8:45  am] 
BILUNO  COOC  4310-70-P 


ItfTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-748  (Final)] 

Engineered  Process  Gas  Turbo- 
Compressor  Systems  From  Japan 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Japan  of 
engineered  process  gas  turbo- 
compressor  systems,  whether  assembled 
or  unassembled,  and  whether  complete 
or  incomplete,  that  have  been  foimd  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  subject  imports  are 
provided  for  in  subheadings  8414.80.20, 
8414.90.40,  8419.60.50,  8406.81.10, 
8406.82.10,  8406.90.20  through 
8406.90.45,  8483.40.50,  8501.53.40, 
8501.53.60,  8501.53.80.  and  9032.89.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Background 

The  Commission  instituted  this 
investigation  effective  May  8,  1996, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Dresser-Rand  Company, 
Coming,  NY.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  engineered  process  gas  turbo- 
compressor  systems,  whether  assembled 
or  unassembled,  and  whether  complete 
or  incomplete,  from  Japan  were  being 
sold  at  LTFV  within  the  maaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  December  26,  1996  (61  FR 
68053).  The  hearing  was  held  in 
Washington,  DC,  on  April  24,  1997,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  cotmsel.  The  Commission 
transmitted  its  determination  in  this 
investigation  to  the  Secretary  of 


■The  record  is  defined  in  sec.  207.2(0  of  the 
Commission't  Rules  of  Practice  and  Procsdure  (19 
OTIS  207.2(f)). 

2  CommissioDer  Crawford  diuenting. 
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Commerce  on  June  9, 1997.  The  views 
of  the  Commission  are  contained  in 
USITC  Publication  3042  (June  1997), 
entitled  "Engineered  Process  Gas  Turbo- 
Compressors  From  Japan:  Investigation 
No.  731-TA-748  (Final)." 

Issued:  June  9, 1997. 

By  order  of  the  Commission. 
Doona  R.  Koehnke, 
Secretary. 
IFR  Doc.  97-15998  Filed  6-17-97;  8:45  am) 

aiLUNO  CODE  702O-02-P 


DEPARTMENT  OF  JUSTICE 

United  States  Parole  Commission 

Sunshine  Act  Meeting 

Public  Announcement 

Pursuant  to  the  Government  in  the 
Sunshine  Act  (Public  Law  94-409)  (15 
U.S.C.  Section  552b) 

AGENCY  HOLDING  MEETING:  Department  of 
Justice;  United  States  Parole 
Commission. 


:  AND  DATE:  1:30  p.m.,  Tuesday,  June 
17.  1997 

PLACE:  5550  Friendship  Boulevard, 
Suite  400,  Chevy  Chase.  Maryland 
20815. 

STATliS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Approval  of  Revised  Rules  and 
Procedures  Manual. 

4.  Approval  of  Changes  to  the  Rules 
and  Pitx;edures  Manual. 

5.  Approval  of  Proposed  Revisions  to 
Regulations  regarding  the  Freedom  of 
Information  Act. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  June  13.  1997. 
Michael  A.  Stover. 

General  Counsel.  U.S.  Parole  Commission. 
[PR  Doc.  97-16068  Filed  6-16-97;  11:03  ami 

BILLMG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  request 

June  12.  1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation  may  be 
obtained  by  calling  the  Department  of 
Labor,  [Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143)  or  by  E-Mail  to  TOMalley@dol. 
gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720) 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA.  ETA,  MSHA.  OSHA.  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235,  Washington,  DC 
20503  (202)  395-7316,  within  30  days 
from  the  date  of  this  publication  in  Oie 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Worker  Adjustment  Annual 
Substate  Area  Report. 

OMB  Number:  1205-0346 
(reinstatement,  without  change). 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 


Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  52. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information  will  be 
used  to  assess  formula  programs  under 
Title  ni  of  the  Job  Training  Partnership 
Act  (JTPA),  as  amended.  Participant  and 
financial  data  will  be  used  to  monitor 
program  performance,  and  to  prepare 
reports  and  budget  requests. 

Agency:  Employment  and  Training 
Administration. 

Title:  Weekly  Claims  and  Extended 
Benefits  Data;  Weekly  Initial  and 
Continued  Claims  Report. 

OMB  Number:  1205-0028  (revision). 

Frequency:  Weekly. 

Affected  Public:  States. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  ETA 
538=30  minutes,  ETA  529=50  minutes. 

Total  Burden  Hours:  3,675. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  and  amendments  provide 
for  extended  benefits  to  be  paid  to 
claimants  exhausting  regulator  benefits 
in  a  State  if  that  State  has  certain  levels 
of  insured  unemployment  as  measured 
by  a  thirteen  week  moving  average  of 
the  insured  unemployment  rate,  the 
ETA  538  and  539  reports  are  the 
vehicles  States  use  to  report  weekly 
insured  unemployment  and  other 
information  necessary  to  calculate  the 
trigger  rate. 
Theresa  M.  O'Malley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-15941  Filed  6-17-97;  8:45  am] 

BILUNG  CODE  4510-30-M 


LEGAL  SERVICES  CORPORATION 

Availability  of  1998  Competitive  Grant 
Funds 

agency:  Legal  Services  Corporation. 
ACTION:  Correction. 

SUMMARY:  In  notices  published  on  April 
24,  1997  (62  FR  20038)  and  May  16, 
1997  (62  FR  27071),  the  Legal  Services 
Corporation  announced  the  availability 
of  competitive  grant  funds  to  solicit 
grant  proposals  from  interested  parties 
who  are  qualified  to  provide  effective, 
efficient  and  high  quality  civil  legal 


UMI 


^Federal  Register  /  Vol.  62.  No.  117  /  Wednesday,  June  18.  1997  /  Notices  33117 


services  to  eligible  clieius  mr  caienaar 
year  1998.  The  following  service  area 
should  not  have  been  included. 


State 

Service  area 

North  Dakota 

MND 

Date  Issued:  June  13, 1997. 
Kathleen  Welch. 

Managing  Program  Counsel,  Office  of 
Program  Operations. 

[FR  Doc.  97-16000  Filed  6-17-97;  8:45  am] 
BILUNQ  COOE  7060-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-087)] 

Agency  Information  Collection: 
Submission  for  0MB  Review, 
Comment  Request 

summary:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  18, 
1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cannela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Titye;  Small  Business  and  Small 
Disadvantaged  Business  Concerns. 

OMB  Number:  2700-0078. 

Type  of  review:  Extension. 

Need  and  Uses:  Reports  are  required 
to  monitor  Mentor-Protege  performance 
and  progress  according  to  the  Mentor 
Protege  Agreement.  Reports  are  internal 
control  to  determine  if  Agency 
objectives  are  met. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  48. 

Responses  Per  Respondent:  2. 

Annual  Responses:  96. 

Hours  per  Request:  1 . 

Annual  Burden  Hours:  96. 

Frequency  of  Report:  Semi-annually. 
Donald  J.  Andreona. 
Deputy  Chief  Information  Officer 
lOfStirations),  Office  of  the  Admmistrator. 
|FR  Doc.  97-15957  Filed  6-17-97;  8:45  am) 

WLUNG  CODE  751 0-01 -M 


NA I  lONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-088)] 

Agency  Information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  18, 
1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cannela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  Uncompensated  Overtime. 

OMB  Number:  2700-0080. 

Type  of  review:  Extension. 

Need  and  Uses:  For  contracts  over 
$500,000,  uncompensated  overtime 
information  is  used  to  determine  (i) 
whether  a  contractor  will  be  able  to  hire 
and  retain  qualified  individuals,  (ii) 
whether  uncompensated  overtime  hours 
will  be  properly  accounted,  and  (iii)  the 
validity  of  the  proposed  uncompensated 
hours. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  657. 

Responses  Per  Respondent:  1. 

Annual  Responses:  657. 

Hours  Per  Request:  4. 

Annual  Burden  Hours:  2628. 

Frequency  of  Report:  Annually. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
|FR  Doc.  97-15958  Filed  6-12-97;  8:45  am) 

BILUNQ  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 


of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  bom  any  person. 
This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  23, 
1997,  through  June  6,  1997.  The  last 
biweekly  notice  was  published  on  June 
4,  1997  (62  FR  30629). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
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tai.0  mis  dui.ua.  u  vviil  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L  . 
Street,  NW.,  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  July  18.  1997.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Conunission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  mclude  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC.  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

■    Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v}  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 
Baltimore  Gas  and  Electric  Company, 

Docket  No.  50-31 7,  Calvert  Cliffs 

Nuclear  Power  Plant,  Unit  No.  1. 

Calvert  County,  Maryland 
Date  of  amendment  request:  May  16, 

1997 

Description  of  amendment  request: 
The  modification  involves  replacing  the 
service  water  (SRW)  heat  exchangers 
with  new  plate  and  frame  heat 
exchangers  having  increased  thermal 
performance  capability.  The  saltwater 
(SW)  and  SRW  piping  configuration  will 
be  modified  as  necessary  to  allow 
proper  fit-up  to  the  new  components.  A 
flow  control  scheme  to  throttle  saltwater 
flow  to  the  heat  exchangers  and  the 
associated  bypass  lines  will  be  added. 
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Saltwater  strainers  with  an  automatic 
flushing  arrangement  will  be  added 
upstream  of  each  heat  exchanger.  The 
majority  of  the  physical  work  associated 
with  this  modification  is  restricted  to 
the  SRW  pump  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  significant  increase 
in  the  probabiUty  or  consequences  of  an 
accident  previously  evaluated. 

None  of  the  systems  associated  with  the 
proposed  modification  are  accident  initiators. 
The  SW  and  SRW  Systems  are  used  to 
mitigate  the  effects  of  accidents  analyzed  in 
the  UFSAR  [Updated  Final  Safety  Analysis 
Report].  The  SW  and  SRW  Systems  provide 
cooling  to  safety-related  equipment  following 
an  accident.  They  support  accident 
mitigation  functions;  therefore,  the  proposed 
modification  does  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  modification  will  increase 
the  heat  removal  capacity  of  the  SRW 
System.  The  design  provided  under  this 
activity  ensures  that  the  safety  features 
provided  by  the  SW  and  SRW  are 
maintained,  and  in  some  instances  enhanced; 
i.e.,  the  availability  of  important-to-safety 
equipment  required  to  mitigate  the 
radiological  consequences  of  an  accident 
described  in  the  UFSAR  is  enhanced  by  the 
flexibility  and  increased  thermal  margin 
provided  with  this  design. 

The  redundant  cooling  capacity  of  the  SW 
and  SRW  Systems  have  not  been  altered. 
Furthermore,  the  proposed  activity  will  not 
change,  degrade,  or  prevent  actions  described 
or  assumed  in  any  accident  described  in  the 
UFSAR.  The  proposed  activity  will  not  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
any  accident  described  in  the  UFSAR. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR  have  not 
Increased. 

Therefore,  the  proposed  modification  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  projjosed  activity  involves  modifying 
the  SW  and  SRW  System  components 
necessary  to  support  the  installation  of  new 
SRW  heat  exchangers.  None  of  the  systems 
associated  with  this  modification  are 
identified  as  accident  initiators  in  the 
UFSAR.  The  SW  and  SRW  Systems  are  used 
to  mitigate  the  effects  of  accidents  analyzed 
in  the  UFSAR.  None  of  the  functions 
required  of  the  SRW  or  SW  System  have  been 
changed  by  this  modification.  This  activity 
does  not  modify  any  system,  structure,  or 
component  such  that  it  could  become 
accident  initiator,  as  opposed  to  its  current 
role  as  an  accident  mitigator. 


Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  signiffcant 
reduction  in  a  margin  of  safety. 

The  safety  design  basis  for  the  SW  and 
SRW  Systems  is  the  availability  of  sufficient 
cooling  capacity  to  ensure  conUnued 
operation  of  equipment  diuing  normal  and 
accident  conditions.  The  redundant  cooling 
capacity  of  these  systems,  assuming  a  single 
failure,  is  consistent  with  assumptions  used 
in  the  accident  analysis. 

The  design,  procurement,  installation,  and 
testing  of  the  equipment  associated  with  the 
proposed  modification  are  consistent  with 
the  applicable  codes  and  standards  governing 
the  original  systems,  structures,  and 
components.  The  design  of  instruments  and 
associated  cabling  ensures  that  physical  and 
electrical  separation  of  the  two  subsystems  is 
maintained.  Common-mode  failure  is  not 
introduced  by  this  activity.  The  equipment  is 
qualified  for  the  service  conditions  stipulated 
for  that  environment.  New  cable  and 
raceways  for  this  design  will  be  installed  in 
accordance  with  seismic  design 
requirements.  The  additional  electrical  load 
has  been  reviewed  to  ensure  the  load  limits 
for  the  vital  IE  buses  are  not  exceeded.  The 
circuits  and  components  related  to  the 
control  valves  control  loops  are  safety- 
related,  and  are  similar  to  those  used  for  the 
other  safety-related  flow  control  functions. 
The  proposed  modification  will  not  have  any 
adverse  effects  on  the  safety-related  functions 
of  the  SW  and  SRW  Systems. 

For  the  above  reasons,  the  existing  safety 
bases  have  not  been  altered  by  the  proposed 
modification.  This  activity  will  not  reduce 
the  margin  of  safety  as  it  exists  now.  In  fact, 
the  margin  of  safety  has  been  increased  by 
this  activity  due  to  the  increase  in  the 
thermal  capacity  of  the  dual  train  design  and 
the  increased  availability  of  safety-related 
components. 

Therefore,  this  proposed  modification  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

/\ttomey/or /icensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Alexander  W. 
Dromerick,  Acting  Director. 
Carolina  Power  &•  Light  Company,  et  al. 

Docket  No.  50-400,  Shearon  Harris 

Nuclear  Power  Plant,  Unit  1,  Wake 

and  Chatham  Counties,  North 

Carolina 
Date  of  amendment  request:  April  23, 

1997 


Description  of  amendment  request: 
The  proposed  changes  would  revise 
surveillances  4.3.2.1.1.a,  4.3.2.1.4.b, 
4.3.2.1.6.g.  4.3.2.1.10a.  4.3.2.1. lO.b.  and 
4.7.3.b.3  to  provide  enhanced 
descriptions  of  the  tests  being 
performed  and  the  tested  components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(aJ,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  change  clarification  does  not  involve 
a  significant  hazards  consideration  for  the 
following  reasons: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  components  affected  by  the  proposed 
changes  are  not  initiators  of  any  accident 
previously  evaluated.  The  proposed  changes 
to  specification  4.3.2.1  items  a!ffect  only  the 
description  of  the  testing  and  make  no 
changes  in  actual  operation  or  testing.  The 
sample  heat  exchanger  valves  isolate  on 
receipt  of  a  Safety  Injection  signal  and  that 
feature  is  unaffected  by  the  additional  testing 
in  the  proposed  change.  Therefore,  there  is 
no  increase  in  the  probability  or  consequence 
of  a  previously  analyzed  accident. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  surveillance 
frequencies  do  not  involve  physical 
alterations  or  additions  to  plant  equipment  or 
alter  the  manner  in  which  safety-related 
systems  function  or  are  normally  operated. 
The  additional  testing  proposed  for  the 
sample  heat  exchanger  valves  demonstrates 
the  proper  operation  of  a  design  feature  but 
does  not  operate  the  valve  in  any  new  way. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  prop>osed  changes  to  s[>ecification 
4.3.2.1  clarify  existing  testing.  The  additional 
testing  for  the  CCW  [component  cooling 
water)  surge  tank  level  instrumentation  adds 
two  components  to  the  surveillance 
documentation.  Therefore,  there  is  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 
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Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 
Ck>mmonwealtb  Edison  Company, 

Docket  Nos.  50-373  and  50-374. 

LaSalle  County  Station,  Units  1  and  2, 

LaSalle  County,  Illinois 
Date  of  amendment  request:  April  14, 

1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  TS  3/4.3.8,  "Feed water/Main 
Turbine  Trip  System  Actuation 
Instrumentation"  by  changing  the 
minimum  channels  required  from  3  to  4. 
This  change  reflects  a  modification  that 
is  being  installed  to  correct  a  design 
deficiency  that  could  have  resulted  in  a 
failure  to  trip  the  feedwater  pumps  and 
main  turbine  on  high  water  level  due  to 
the  loss  of  one  of  the  two  instrument 
linest  The  modification  adds  an 
auxiliary  contact  to  the  trip  system  logic 
resulting  in  an  additional  channel.  The 
licensee  is  also  proposing  to  modify  the 
TS  action  statements  for  inoperable 
channels  to  be  similar  to  TS  3.3.1, 
"Reactor  Protection  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  proposed  Technical  Specification  (TS) 
change  will  resolve  the  common  instrument 
line  foilure  (break)  from  preventing  reactor 
high  water  level  trip  of  Feedwater  Pumps  and 
Main  Turbine.  It  will  not  change  the 
probability  of  occurrence  of  any  accidents, 
because  this  instrumentation  is  not  an 
accident  initiator.  This  instrumentation 
resolves  a  [>otentiaI  concern  regarding  the 
results  of  an  instrument  line  break  in 
conjunction  with  a  Feedwater  Controller 
Failure  Maximum  Demand,  which  has  been 
[wstulated  and  analyzed  separately,  but  are 
not  required  to  be  analyzed  in  combination, 
as  is  described  in  Chapter  15  of  the  LaSalle 
UFSAR.  There  will  not  be  any  increase  in 
probability  of  feedwater  transient  (postulated 
feedwater  controller  failure  with  assumed 
simultaneous  failure  of  one  high  level  trip 
channel  of  Feedwater/Main  Turbine  Trip 
Actuation  Instrumentation),  nor  an 
instrument  line  break.  The  design  change 
associated  with  this  TS  change  will  prevent 
the  failure  of  the  level  8  trip  of  Feedwater 
Pumps  and  Main  Turbine  due  to  loss  of 
common  variable  water  leg  of  level 
instrument  channels  "B"  and  "C".  Thus 
there  is  a  sUght  increase  (in|  the  reliability  of 
the  high  level  trip  by  assuring  that  a  single 


instrument  failure,  including  a  failure  of  a 
sensing  line,  will  not  prevent  a  level  8  trip. 
The  Feedwater/Main  Turbine  Trip  on  Reactor 
Vessel  Water  Level-High,  Level  8,  mitigates 
the  consequences  of  the  transient,  Feedwater 
Controller  Failure  Maximum  Demand,  due  to 
the  main  tiirfoine  trip  with  subsequent 
Turbine  Stop  Valve  closure  scram  and 
Reactor  Recirculation  Pump  Trip.  This  limits 
the  neutron  flux  peak  and  fuel  thermal 
transients  so  that  no  fuel  damage  occurs. 
MCPR  remains  at  or  above  the  operating  limit 
and  pteak  centerline  fuel  temperature  increase 
is  small.  The  consequences  of  an  accident 
will  not  increase,  because  tHe  redundancy  of 
the  instrumentation  pnirtion  of  the  Trip 
Function  is  somewhat  increased. 

TS  3.3.8  limiting  Condition  for  Operation 
(LCO)  Actions  b  and  c  are  proposed  to  be 
changed  to  be  similar  to  the  LCO  for  TS  3.3.1, 
Reactor  Protection  System  Action  b.l  to 
assure  trip  capability,  while  being  consistent 
with  the  allowed  outage  times  of  current  TS 
3.3.8.  Also,  the  proposed  action  statements 
and  allowed  outage  times  are  consistent  with 
LCO  3.3.2.2,  "Feedwater  and  Main  Turbine 
High  Water  Level  Trip  Instrumentation",  of 
NUREG  1433,  Revision  I,  Standard  Technical 
Specifications,  General  Electric  Plants, 
BWR4,  dated  April  1995.  The  limit  on 
continued  plant  operation  of  72  hours  in 
current  Action  c.l,  is  overly  restrictive,  since 
with  one  inoperable  channel  tripped  and  one 
Operable  channel,  the  Trip  Function  is 
restored  to  the  same  status  as  current  Action 
b.l  (one  more  instrument  failure  will  cause 
a  failure  to  actuate  on  high  reactor  water 
level).  Therefore,  although  the  proposed 
Actions  are  increasing  the  allowed  outage 
time  for  the  case  with  only  one  remaining 
Operable  channel,  from  72  hours  to  7  days, 
the  level  of  protection  for  automatic  trip 
capability  is  maintained  except  for  a  2  hour 
period  during  which  trip  capability  may  not 
exist.  In  addition,  like  current  Action  b.l,  the 
proposed  Actions  assure  that  the  longest  time 
that  automatic  trip  capability  failure  due  to 
another  instrument  failure  will  exist  is  7 
days.  Therefore,  the  potential  for  failure  of 
the  FeedwaterfMain  Turbine  trip  on  reactor 
vessel  high  water  level  may  be  slightly 
increased,  but  is  not  significant  considering 
the  non-safety-related  Feedwater  Pump  and 
Main  Turbine  trips  are  not  and  are  not 
required  to  be  single-failure  proof 

Based  on  the  atwve,  the  proposed 
amendments  will  not  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  hom  any  accident 
previously  evaluated  because: 

The  Feedwater/Main  Turbine  trip  is  a  non- 
safety  function  in  the  non-safety-related 
feedwater  system.  The  high  water  level  trip 
is  an  equipment  protective  action  preventing 
main  steam  carry  over  in  the  main  steam 
from  damaging  the  main  turbine  and 
preventing  high  pressure  liquid  discharge 
through  the  safety  relief  valve  discharge  lines 
in  case  of  a  feedwater  transient  due  to  a 
controller  failure  to  maximum  demand.  The 
trip  system  is  not  designed  to  any  applicable 
standards  or  regulatory  guides  or  10CFR50 
Apfiendix  A  General  Design  Criteria  per 
UFSAR  Table  7.1-2.  The  trip  system  is  not 


designed  nor  required  to  meet  the  single 
failure  criteria.  This  is  a  non-safety/non- 
divisional  trip  actuation  required  in 
Operating  Condition  1,  Run  Mode,  such  that 
high  integrity  of  the  trip  is  maintained.  The 
feedwater  system  is  not  required  to  mitigate 
the  consequences  of  accidents. 

The  design  change  associated  with  this  TS 
change  will  increase  the  reliability  of  the  trip 
logic.  This  is  accomplished  by  assuring  that 
a  failure  of  a  sensing  line  will  not  prevent  or 
cause  a  level  8  trip.  The  failure  of  Feedwater/ 
Main  Turbine  channel  "C"  trip  channel  will 
not  have  any  impact  on  the  RCIC  system  nor 
Feedwater/Main  Turbine  channels  "A"  & 
"B",  because  the  added  signal  is  isolated  by 
a  safety-related  relay.  The  2  out  of  3  logic  for 
the  trip  is  maintained. 

In  addition,  the  changes  to  the  action 
statements  of  the  specification  do  not  allow 
a  condition  that  could  cause  the  actuation 
instrumentation  to  foil  in  a  different  manner. 

Based  on  the  above,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  [of  accident]  hom  any  accident 
or  transient  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  TS  change  will  not  prevent 
tripping  of  Feedwater/Main  Turbine  or  cause 
false  trips.  The  existing  2  out  of  3  logic  trip 
is  maintained  and  does  not  afiect  existing 
failure  modes  or  introduce  new  failure 
modes.  This  change  will  prevent  failure  of 
level  8  trip  of  Feedwater  Pumps  and  Main 
Turbine  upon  loss  of  common  variable  water 
leg  for  Reactor  Vessel  Water  Level-High, 
Level  8,  instrument  channels  "B"  &  "C"  and 
will  slightly  increase  reliability  of  the  trip 
logic.  Failure  of  the  non-safety-related  trip 
logic  will  not  impact  any  safiaty-related 
system,  structure,  or  component. 

The  changes  to  the  TS  LCO  Action 
statements  is  consistent  with  the  existing 
actions,  while  minimizing  the  time  that 
automatic  trip  capability  is  not  maintained. 
The  change  hom  72  hours  allowed  operation 
with  one  channel  Operable  and  only  one 
channel  tripped  to  7  days  is  consistent  with 
the  ciirrent  allowed  outage  time  for  only  one 
channel  inoperable  and  not  tripped,  so  any 
change  to  the  margin  of  safety  provided  by 
the  current  action  requirements  is  minor. 

Based  on  the  above,  the  proposed  TS 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 
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Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265. 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2.  Rock  Island  County, 
Illinois 

Date  of  amendment  request:  May  1, 
1997 

Description  of  amendment  request: 
This  request  changes  Technical 
S(>ecification  (TS)  Surveillance 
Requirement  (SR)  4.9.A.8.b  by  clarifying 
the  load  value  for  the  emergency  diesel 
generator  to  be  equal  to  or  greater  than 
the  largest  single  load  and  revise  the 
frequency  and  voltage  requirements 
diuing  performance  of  the  test. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following: 

The  proposed  changes  represent  a 
clarification  of  the  intent  of  the  performance 
of  the  largest  single  emergency  load  rejection 
surveillance  for  die  diesel  generator.  These 
changes  allow  for  simulated  testing  that  will 
more  closely  duplicate  actual  emergency 
loadii^  conditions.  By  removing  the  specific 
load  value  requirement  from  the  surveillance, 
the  test  can  be  {performed  using  the  actual 
largest  load  in  the  same  plant  configuration 
that  would  exist  during  an  actual  accident 
scenario.  Verification  of  the  steady-state 
voltage  and  frequency  within  the  required 
time  limits  provides  confidence  that  the 
diesel  generator  can  successfully  recover 
from  this  transient.  This  provides  greater 
assurance  that  the  diesel  generator  is  capable 
of  f>erfonning  its  intended  design  function 
during  an  accident  and  the  subsequent 
recovery.  The  changes  to  the  surveillance 
requirement  will  not  significantly  increase 
the  consequences  of  an  accident  previously 
evaluated. 

The  diesel  generator's  design  function  is  to 
mitigate  the  consequences  of  an  accident  by 
providing  an  independent  onsite  source  of 
alternate  AC  power  with  the  capacity  for 
operation  of  systems  required  to  shutdown 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition  until  ofkite  power  is 
restored.  The  diesel  generator  and  its 
associated  subsystems  are  not  assumed  in 
any  safety  analysis  to  initiate  any  accident 
sequence  for  Quad  Cities  Station:  therefore, 
the  probability  of  an  accident  previously 
evaluated  is  not  increased  by  the  proposed 
amendment. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  for  Quad  Cities 
Station.  The  changes  revise  the  largest  single 
emergency  load  rejection  surveillance  test 
acceptance  criteria  for  the  diesel  generator. 


This  load  rejection  transient  for  the  diesel 
generator  is  bounded  by  a  previously 
performed  accident  analysis.  This  analysis 
assumes  the  loss  of  one  diesel  generator  due 
to  loss  of  125  VDC  control  power  for  the 
duration  of  a  LOCA  combined  with  a  UX)P. 
The  diesel  generator's  design  function  is  to 
mitigate  the  consequences  of  an  accident  by 
providing  an  independent  onsite  source  of 
alternate  AC  power  with  the  capacity  for 
operation  of  systems  required  to  shutdown 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition  until  ofEsite  power  is 
restored.  Only  one  diesel  generator  is 
required  to  perform  this  function  per  unit 
Performance  of  the  Surveillance  Requirement 
as  proposed  provides  greater  assurance  that 
the  diesel  generator  is  capable  of  p>erforming 
its  intended  design  function  during  an 
accident  and  the  subsequent  recovery.  No 
significant  changes  to  existing  testing  or  new 
modes  of  facility  of>eration  are  propnised  by 
this  change.  The  proposed  changes  maintnin 
at  least  the  present  level  of  operability. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  amendment  is  required  to 
ensure  the  diesel  generator  is  tested  in 
accordance  with  the  design  basis 
requirements.  The  changes  represent  a 
revision  to  the  test  acceptance  criteria  for 
performance  of  the  largest  single  emergency 
load  rejection  surveillance  for  the  diesel 
generator.  This  is  a  possible  transient  for  the 
diesel  generator  that  is  bounded  by  a 
previously  performed  accident  analysis.  The 
proposed  changes  do  not  adversely  affect  the 
capability  of  the  diesel  generator  to  f>erform 
its  design  function.  This  function  is  to 
mitigate  the  consequences  of  an  accident  by 
providing  an  independent  onsite  source  of 
alternate  AC  power  with  the  capacity  for 
operation  of  systems  required  to  shutdown 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition  until  o&ite  power  is 
restored.  Performance  of  the  Surveillance 
Requirement  as  proposed  provides  greater 
assurance  that  the  diesel  generator  is  capable 
of  performing  its  intended  design  function 
during  an  accident  and  the  subsequent 
recovery.  Existing  plant  safety  margins  or  the 
reliability  of  the  equipment  assumml  to 
operate  in  the  safety  analysis  are  not 
changed.  The  proposed  changes  have  been 
evaluated  at  Quad  Cities  and  found  to  be 
acceptable  for  use  based  on  system  design, 
safety  analysis  requirements  and  operational 
performance.  Since  the  changes  maintain  the 
necessary  levels  of  system  reliability,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 


Hetmepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NBC  Project  Director:  Robert  A.  Capra. 
Duke  Power  Company,  et  al.,  Docket 

Nos.  50-413  and  50-414,  Catawba 

Nuclear  Station,  Units  1  and  2,  York 

County,  South  Carolina 
Date  of  amendment  request:  May  27, 

1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  from  the  Technical  Specifications 
(TS)  of  each  unit  the  specified  minimtim 
voliune  of  borated  water  available  to  the 
Standby  Makeup  Pump;  the  minimum 
volume  is  already  specified  in  other 
parts  of  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  This  amendment  to  the  Catawiia  TS 
maintains  the  necessary  minimum  volume  of 
borated  water  available  to  mitigate  a  design 
basis  SSS  (standby  shutdown  system)  event 
through  a  72  hour  fwriod.  Eliminating  TS 
Surveillance  4.7.l3.3a.2  does  not  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accident,  since  an 
adequate  borated  water  source  for  the  SMP 
[standby  makeup  pump)  is  continued  to  be 
required  by  other  existing  TS. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  amendment  to  the  Cata%vba  TS 
continues  to  ensure  that  the  necessary 
minimum  volume  of  borated  water  is 
available  to  mitigate  an  SSS  event  The  SSS 
is  required  to  mitigate  certain  previously 
evaluated  design  basis  fire,  security,  and 
other  events.  This  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  amendment 
changes  the  TS  applicable  to  an  accident 
mitigating  function  and  does  not  impact  any 
accident  initiator,  either  new.  different,  or 
previously  evaluated.  ^ 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  This  amendment  continues  to  ensure 
that  the  necessary  minimum  volume  of 
borated  water  is  available  to  mitigate  an  SSS 
design  basis  event.  The  available  minimum 
volume  is  maintained  well  above  the  design 
basis  requirement.  Since  the  source  of 
borated  water  that  is  available  to  supply  the 
SMP  continues  to  be  controlled  by  existing 
TS  (TS  3.7.13.3a.l  and  3.9.10).  which  both 
envelope  the  current  112.320  gallons, 
sufficient  volume  has  been  and  will  continue 


to  be  present  to  meet  design  basis 
requirements.  Therefore,  no  reduction  in  a 
margin  of  safety  will  result  from  the  changes 
proposed  in  this  amendment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Paul  R. 
Newton,  Legal  Department  (PB05E), 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242-0001. 

NRC  Project  Director:  Herbert  N. 
Berkow. 
Duke  Power  Company,  et  al..  Docket  No. 

50-414,  Catawba  Nuclear  Station, 

Unit  2.  York  County,  South  Carolina 
Date  of  amendment  request:  May  27, 

1997 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
from  the  Technical  Specification  of  Unit 
2  requirements  regarding  steam 
generator  tube  sleeving  and  repair. 
These  requirements  are  not  applicable 
to  the  Westingbouse  Model  D5  steam 
generators  used  by  Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  This  amendment  to  the  Catawba  Unit 
2  Technical  SpecificatioDS  will  tftve  no 
impact  on  operation  of  the  focility  since  the 
change  will  delete  steam  generator  repair 
methods  that  are  not  applicable  to  the 
Catawba  Unit  2  steam  generators  and  have 
not  been  used  to  repair  the  Catawba  Unit  2 
steam  generators. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  type  of  accident  from  any 
accident  previously  evaluated? 

No.  This  amendment  will  delete  steam 
generator  repair  methods  that  are  not 
applicable  and  have  not  been  used. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
accident 

(3)  Will  th«  change  involve  a  significant 
reduction  in  the  margin  of  safiaty? 

No.  This  amendment  will  delete  steam 
generator  repair  methods  that  are  not 
applicable  and  have  not  been  used.  There 
will  be  no  impact  on  safety  margins  as  a 
raault  of  these  changes. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mi.  Paul  R. 
Newton.  Legal  Department  (PB05E). 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 
Entergy  Operations,  Inc.,  et  al..  Docket 

No.  50-416,  Grand  Gulf  Nuclear 

Station,  Unit  1.  Claiborne  County, 

Mississippi. 
Date  of  amendment  request:  May  7, 

1997. 

Description  of  amendment  request: 
The  amendment  request  would 
eliminate  selected  response  time  testing 
(RTT)  surveillance  requirements  (SRs) 
from  the  Technical  Specifications  (TSs) 
for  certain  components  of  the  following 
systems:  reactor  protection  system  (SR 
3.3.1.1.15).  primary  containment  and 
drywell  isolation  instnmientation  (SR 
3.3.6.1.8).  and  emergency  core  cooling 
system  (SRs  3.5.1.8  and  3.5.2.7). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  purpose  of  the  proposed  Technical 
Specification  (TS)  change  is  to  eliminate 
response  time  testing  (RTT)  requirements  for 
selected  components  in  the  Reactor 
Protection  System  (RPS),  Primary 
Containment  and  Drywell  Isolation 
Instrumentation,  and  Emergency  Core 
Cooling  System  (ECCS)  actuation 
instrumentation.  The  Boiling  Water  Reactor 
Owners'  Croup  (BWROG)  has  completed  an 
evaluation  which  demonstrates  that  [RTT|  is 
redundant  to  the  other  TS-required  testing. 
These  other  tests,  in  conjunction  with  actions 
taken  in  response  to  NRC  Bulletin  90-01. 
"Loss  of  Fill-Oil  in  Transmitters 
Manufactured  by  Rosemount,"  and 
Supplement  1  [to  the  bulletin],  are  sufficient 
to  identify  failure  modes  or  degradations  in 
instrument  response  time  and  ensure 
operation  of  the  associated  systems  within 
acceptable  limits.  There  are  no  known  hilure 
modes  that  can  be  detected  by  [RTT|  that 
cannot  also  be  detected  by  the  other  TS- 
required  testing.  This  evaluation  was 
documented  in  NEDQ-32291-A.  "System 


Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements." 
October  1995.  EOl  (The  licensee]  has 
confirmed  the  applicability  of  this  evaluation 
to  Grand  Gulf  Nuclear  Power  SUtion  (GGNS). 
In  addition.  EOl  will  complete  the  actions 
identified  in  the  NRC  staffs  Safety 
Evaluation  of  NEDO-32291-A. 

Elimination  of  (ECCS]  RTT  during  MODES 
4  and  5  [(i.e.,  cold  shutdown  and  refueling, 
respectively)!  is  acceptable  since  there  are  no 
design  basis  accidents  in  MODES  4  and  5  for  ' 
which  the  ECCS  High  Pressure  Core  Spray 
(HPCS)  system  is  required  to  initiate  within 
a  specified  period  of  time.  The  requirement 
to  maintain  [ECCS]  OPERABLE  during 
Modes  4  and  5  is  preserved  in  the  affected 
Technical  Specification.  The  ECCS  RTT 
required  by  SR  3.5.1.8  (applicable  during 
MODES  1.2.  and  3,  (or  power  operation, 
startup,  and  hot  shutdown,  respectively))  is 
adequate  to  identify  any  operability  problems 
with  the  ECCS  HPCS  system.  In  addition, 
during  MODES  4  and  5,  the  probability  and 
consequences  of  accidents  are  reduced  due  to 
the  pressure  and  temperature  limitations  of 
these  MODES. 

Because  of  the  continued  application  of 
other  TS-required  tests  such  as  chaimel 
calibrations,  channel  checks,  channel 
functional  tests,  and  logic  system  functional 
tests,  the  resfHsnse  time  of  these  systems 
[listed  in  the  first  paragraph]  will  be 
maintained  within  the  acceptance  limits 
assumed  in  the  plant  [(GGNS)l  safety 
analyses  and  required  for  successful 
mitigation  of  aii  initiating  event.  The 
proposed  changes  do  not  affect  the  capability 
of  the  associated  systems  to  perform  their 
intended  function  within  their  required 
response  time,  nor  do  the  proposed  changes 
themselves  affect  the  operation  of  any 
equipment. 

As  8  result,  EOl  has  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  [accident]  previously 
evaluated. 

The  proposed  changes  only  apply  to  the 
testing  requirements  for  the  components  [in 
the  systems]  identified  above  and  do  not 
result  in  any  physical  change  to  these  or 
other  components  (in  other  systems]  or  their 
operation.  As  a  result,  no  new  failure  modes 
are  introduced.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  This  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  current  TS-required  response  times  are 
based  on  the  minimum  allowable  values 
assumed  in  the  plant  [(CGNS)l  safety 
analyses.  These  analyses  conservatively 
establish  the  margin  of  safety.  As  described 
above,  the  proposed  changes  do  not  affect  the 
capability  of  the  associated  systems  to 
perform  their  intended  function  within  the 
allowable  response  time  used  as  the  basis  for 
the  plant  safety  analyses.  The  potential 
bilure  modes  for  the  components  within  the 
■cope  of  this  request  were  evaluated  for 
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impact  on  instrument  response  time.  This 
evaluation  confirmed  that,  with  the 
exception  of  loss  of  fill-oil  of  Rosemount 
transmitters,  the  remaining  TS-required 
testing  is  sufficient  to  identify  failure  modes 
or  degradations  in  instrument  response  times 
and  ensure  opwration  of  the  instrumentation 
within  the  scope  of  this  request  is  within 
acceptable  limits.  The  actions  taken  in 
response  to  NRC  Bulletin  90-01  and 
Supplement  1  (to  the  bulletin)  are  adequate 
to  identify  loss  of  fill-oil  failures  of 
Rosemount  transmitters.  As  a  result,  it  has 
been  concluded  that  plant  and  system 
resp>on8e  to  an  initiating  event  will  remain  in 
compliance  with  the  assumptions  of  the 
IGGNS]  safety  analysis.  Elimination  of  RTT 
for  ECCS  HPCS  system  in  MODES  4  and  5 
does  not  reduce  the  margin  of  safety  since 
there  are  no  design  basis  events  in  MODES 
4  and  5  requiring  this  system  to  respond  in 
Ia|  specified  period  of  time  from  onset  of  the 
event.  Response  time  testing  required  by  SR 
3.5.1.8  (applicable  during  MODES  1,  2,  and 
3)  is  adequate  to  identify  any  equipment  or 
operability  concerns). 

Further,  although  not  explicitly  evaluated, 
the  proposed  changes  will  provide  an 
improvement  to  plant  safety  and  operation  by 
reducing  the  time  safety  systems  are 
imavailable,  reducing  the  potential  for 
inadvertent  safety  system  actuation,  reducing 
plant  shutdown  risk,  limiting  radiation 
exposure  to  plant  personnel  (that  would  be 
due  to  the  RTT),  and  eliminating  the 
diversion  of  key  personnel  resources  to 
conduct  unnecessary  testing.  Therefore,  EOI 
concluded  that  this  request  will  result  in  an 
overall  increase  in  the  margin  of  safety. 
[Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety.) 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  12th  Floor. 
Washington,  DC  20005-3502. 

MRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  May  24, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
Technical  Specification  (TS)  3/4.7.4, 
Ultimate  Heat  Sink  (UHS),  Table  3.7-3. 
by  incorporating  more  restrictive  dry 
cooling  tower  (DCT)  fan  requirements, 
and  it  will  change  the  wet  cooling  tower 


water  consiunption  in  me  i  a  bases. 
This  proposed  amendment  seeks  to 
modify  the  TS  to  be  consistent  with 
revised  design  basis  calculations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  modifies  the  UHS  TS 
by  not  allowing  operation  with  less  than  12 
DCT  fans  per  DCT.  This  change  is  necessary 
to  adequately  preserve  the  assumptions  and 
limits  of  the  revised  UHS  design  basis 
calculations.  These  calculations  conclude 
that  the  UHS  is  capable  of  dissipating  the 
maximum  peak  heat  load  resulting  from  the 
limiting  design  bases  accident  (i.e.,  large 
break  LOCA  [large  break  loss  of  coolant 
accident)).  The  proposed  change  does  not 
directly  affect  any  material  condition  of  the 
plant  that  could  directly  contribute  to 
causing  an  accident  or  that  could  contribute 
to  the  consequences  of  an  accident.  The 
proposed  change  ensures  that  the  mitigating 
effects  of  the  UHS  will  be  consistent  %vith  the 
design  basis  analysis.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  modifies  the  UHS  TS 
to  be  consistent  with  revised  design  basis 
calcuJatiorw.  The  UHS  TS  is  being  modified 
to  eliminate  operation  with  less  than  12  DCT 
fiins  per  DCT.  The  proposed  change  will  not 
alter  the  operation  of  the  plant  or  the  manner 
in  which  the  plant  is  operated.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  modifies  the  UHS  TS 
by  not  allowing  operation  with  less  than  12 
DCT  fans  per  DCT.  The  proposed  change 
preserves  the  margin  of  safety  by  ensuring 
that  the  UHS  will  be  capable  of  dissipating 
the  maximum  design  basis  accident  heat  load 
with  adequate  margin.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

.(4ttomey/or/jcensee;  N.S.  Reynolds, 
Esq.,  Winston  &  Stravra  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  StaUon, 
Unit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  May  24, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
Technical  Specifications  (TS)  3.1.1.1, 
3.1.1.2. 3.10.1  and  Figure  3.1-1  by 
removing  the  cycle  dependent  boron 
concentration  and  boration  flow  rate 
from  the  Action  Statements  and 
removing  the  "RWSP  at  1720  ppm" 
curve  from  the  figure.  A  change  to  TS 
Bases  3/4.1.1.1  and  3/4.1.1.2  has  been 
included  to  support  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proftosed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  Shutdown  Margin  requirements  are 
determined  by  the  reload  analysis  performed 
every  cycle.  The  Cycle  9  reload  analysis  has 
determined  that  the  current  Shutdown 
Margin  requirements  are  acceptable.  The 
proposed  change  eliminates  the  reference  to 
1720  ppm  in  the  Action  Statement  because 
1720  is  not  adequate  to  ensure  that  the 
Shutdown  Margin  requirements  are  met  at 
the  beginning  of  cycle.  The  proposed  Action 
Statement  will  continue  to  ensure  that  in  the 
event  the  Shutdown  Margin  requirements  are 
not  met,  boration  will  be  immediately 
initiated  to  restore  the  Shutdown  Margin  to 
%vithin  limits. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  fecility  in 
accordance  with  this  prop>osed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  change  the 
design  or  configuration  of  the  plant  nor  does 
it  change  how  boration  systems  are  operated 
during  normal  or  accident  conditions.  It 
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ensurf>  ui.ii  uiu  Shutdown  Margin 
requirements  for  accidents  already  evaluated 
are  promptly  restored  in  the  event  that  the 
requirements  are  not  met. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  focility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  has  not  decreased  the 
amount  of  Shutdown  Margin  required.  The 
current  Shutdov^n  Margin  requirements  have 
been  validated  by  the  Reload  Analysis  for 
Cycle  9  and  are  adequate  to  ensure  that  the 
reactor  can  be  made  subcritical  from  all 
ofterating  conditions,  transients,  and  design 
basis  events.  The  proposed  change  ensures 
that  the  Shutdown  Margin  requirements  are 
promptly  restored  in  the  event  that  they  are 
not  met.  As  such,  the  proposed  change 
ensures  that  the  ciurent  margin  of  safety  is 
maintained. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lake&ont, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 

382.  Waterford  Steam  Electric  Station. 

Unit  3,  St.  Charles  Parish,  Louisiana 
Date  of  amendment  request:  June  3, 

1997 

Description  of  amendment  request: 
The  proposed  amendment  requests  a 
change  to  the  ACTION  Requirements  for 
Technical  Specification  3/4.3.2  for  the 
Safety  Injection  System  Sump 
Recirculation  Actuation  Signal  (RAS). 
The  proposed  change  will  revise  the 
allowed  outage  time  for  a  channel  of 
RAS  to  be  in  the  tripped  condition  from 
"prior  to  entry  into  the  applicable 
MODE(S)  following  the  next  COLD 
SHUTDOWN"  to  the  more  restrictive 
time  limit  of  48  hours  and  adds  a 
shutdown  requirement.  Additionally, 
the  3.0.4  exemption  is  being  removed 
from  the  ACTION  for  the  tripped 
condition.  A  change  to  the  Technical 
Specification  Basis  Section  3/4.3.2  has 
also  been  included. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  focility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response:  No. 

The  proposed  revision  to  the  TS  changes 
the  allowed  outage  time  that  a  channel  of 
RAS  can  be  in  the  tripped  condition  frtjm  a 
maximum  of  approximately  18  months  when 
one  channel  is  inoperable  and  92  days  when 
two  channels  are  inoperable  to  48  hours.  If 
a  channel  were  in  the  tripped  condition  emd 
a  single  failure  occurred  (that  of  one  other 
chaimel  of  RAS),  a  premature  [refueling 
water  storage  pool]  RWSP  low  level  signal 
would  be  generated.  During  a  Design  Basis 
Accident  with  a  containment  high  pressure 
condition  causing  the  RWSP  outlet  check 
valves  to  seat,  this  single  failure  would 
prevent  the  contents  of  the  RWSP  from  being 
injected  into  the  reactor  coolant  system  and 
possibly  resulting  in  failure  of  both  trains  of 
[Emergency  Core  Cooling  System]  ECCS  and 
[Containment  Spray)  CS.  Additionally,  this 
would  cause  the  [Low  Pressure  Safety 
Injection)  LPSI  pumps  to  slop.  Reducing  the 
time  that  a  channel  of  RAS  can  be  placed  in 
the  tripped  condition  will  reduce  the 
probability  of  this  scenario  occurring  during 
a  Design  Basis  Accident.  Since  the  allowed 
outage  time  for  a  channel  of  RAS  is  being 
limited  to  48  hours,  this  is  considered  an  off- 
normal  operation  and  a  single  failure  is  not 
required  to  be  postulated  during  a  Design 
Basis  Accident  in  the  accident  analysis. 
Reducing  the  time  the  channel  can  be  placed 
in  the  tripped  condition  and  thus,  the 
exposure  time  to  this  scenario,  would  not  be 
an  accident  initiator.  The  proposed  change  of 
being  more  conservative  in  the  time  and 
condition  limits  in  the  TS  will  not  affect  the 
assumptions,  design  parameters,  or  results  of 
any  accident  previously  evaluated. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  does  not  change  the 
design  or  configuration  of  the  plant.  The 
proposed  change  provides  a  more 
conservative  allowed  outage  time  for  the 
channel  to  be  in  the  tripped  condition.  There 
has  been  no  physical  change  to  plant 
systems,  structures  or  components  nor  will 
the  proposed  change  reduce  the  ability  of  any 
of  the  safety-related  equipment  required  to 
mitigate  Anticipated  Operational 
Occurrences  or  accidents.  In  fact,  this  change 
will  potentially  increase  the  ability  of  safety 
related  equipment  to  perform  its  functions. 
The  configuration  required  by  the  proposed 


specification  is  permitted  by  the  existing 
sftecification. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  provides  a  more 
conservative  allowed  outage  time  for  the 
channel  tp  be  in  the  tripped  condition.  By 
reducing  the  allowed  outage  time,  the 
probability  is  reduced  that  a  single  failure 
(that  of  a  failure  of  one  channel  of  RAS  with 
one  channel  in  the  tripped  condition)  would 
occur  that  would  cause  the  suction  to  be 
prematurely  supplied  by  the  Safety  Injection 
System  Sump,  potentially  disabling  the  [High 
Pressure  Safety  Injection)  HPSI  and  CS 
pumps,  and  stopping  of  the  LPSI  pumps. 
Therefore,  the  oiily  change  to  the  margin  of 
safety  would  be  an  increase.  Since  the 
allowed  outage  time  for  a  channel  of  RAS  is 
being  limited  to  48  hours,  this  is  considered 
an  off-normal  operation  and  a  single  failure 
is  not  required  to  be  postulated  during  a 
Design  Basis  Accident  in  the  accident 
arulysis.  The  proposed  changes  do  not  affect 
the  limiting  conditions  for  operation  or  their 
bases. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 
lES  Utilities  Inc.,  Docket  No.  50-331, 

Duane  Arnold  Energy  Center,  Linn 

County,  Iowa 
Date  of  amendment  request:  May  9, 

1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  definitions  of  Limiting  Safety 
System  Setting  (LSSS)  and  Instrument/ 
Channel  Calibration  to  reference  a  new 
program  being  added  to  the  Technical 
Specification  (TS)  (Section  6.13)  for  the 
control  of  instrument  setpoints. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 


1.  The  proposed  TS  amendment  will  not 
significantly  increase  the  probability  or 
consequences  of  any  previously-evaluated 
accidents. 

The  proposed  changes  will  not  result  in 
any  direct  hardware  changes.  The  change 
only  adds  a  program  to  the  TS  for  the 
establishment  and  control  of  instrumentation 
setpoints  that  is  consistent  with  current 
DAEC  [Duane  Arnold  Energy  Center) 
practice.  The  Instrument  Setpoint  Control 
Program  is  based  upon  a  methodology  for  the 
calculation  of  instnmient  setpoints  that 
conforms  to  the  guidelines  of  Regulatory 
Guide  1.105,  Rev.  2.  The  methodology 
ensures  that  adequate  margin  exists  between 
the  normal  plant  operating  conditions  and 
actual  instrument  setpoints  to  preclude 
spurious  plant/ equipment  trips.  As  a  result, 
the  proposed  program  establishes  the  criteria 
for  changes  in  instnmient  setpoints  to  ensure 
that  such  changes  will  not  result  in 
unnecessary  plant  transients.  Consequently, 
the  probability  of  any  previously-analyzed 
event  is  not  increased  by  this  change. 

The  role  of  the  instrumentation  and  their 
associated  setpwints  is  in  detecting  and 
mitigating  plant  events  and  thereby  limiting 
the  consequences  of  any  previously-analyzed 
event.  The  LSSS[NTSP]  and  corresponding 
LTPO[AVl  have  been  developed  in 
accordance  with  the  DAEC  Instrument 
Setpoint  Control  Program  criteria  to  ensure 
that  the  instrumentation  remains  captable  of 
mitigating  events  as  described  in  the  safety 
analyses  and  that  the  results  and 
consequences  described  in  the  safety 
analyses  remain  bounding.  Therefore,  these 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  will  not  create  a 
new  or  different  kind  of  accident  bum  those 
previously  evaluated. 

The  proposed  changes  will  not  change  the 
method  or  manner  of  plant  operation,  in 
particular,  calibration  of  TS-required 
instrumentation.  The  use  of  the  proposed  TS 
program  for  t^e  control  of  changes  to 
instrument  setptoints  does  not  impact  safe 
operation  of  the  DAEC  in  that  the  design  and 
safety  analysis  limits  will  continue  to  be 
satisfied.  The  proposed  TS  program  involves 
no  system  additions  or  physical 
modifications,  other  than  setpoint  changes. 
Any  setpoint  changes  must  conform  to  the 
criteria  sat  forth  in  the  TS  Instrument 
Setpoint  Control  Program.  The  instrument 
setpoints  are  developed  using  a  methodology 
that  conforms  to  the  guidelines  contained  in 
Regulatory  Guide  1.105,  Rev.  2  to  ensure  the 
affected  instrumentation  remains  capable  of 
mitigating  accidents  and  transients.  Since 
operational  methods  remain  unchanged  and 
the  instrument  setpoints  have  been  evaluated 
to  maintain  the  plant  within  existing  design 
basis  criteria,  no  new  or  different  type  of 
accident  is  created. 

3.  The  proposed  change  will  not  result  in 
a  significant  reduction  in  any  margin  of 
safety. 

The  proposed  TS  program  establishes  the 
DAEC  Instrument  Setpoint  Control  Program, 
which  is  based  upon  an  NRC-approved 


methodology.  The  program  establishes  the 
controls  and  criteria  used  to  establish  and 
revise  instrument  setpoints.  The  setpoint 
calculations  use  the  uncertainties  associated 
with  the  DAEC  instrumentation  and  actual 
DAEC  physical  data  and  operating  practices 
to  ensure  the  validity  of  the  resulting 
LTPO[AVl  and  LSSSfNTSPl.  The 
methodology  is  based  upon  combining  the 
uncertainties  of  the  associated  channels  and 
takes  into  account  calibration  accuracy, 
instnmient  uncertainties,  drift,  etc.  The  use 
of  this  methodology  for  establishing  these 
setpoints  ensures  that  the  design  and/or 
safety  analysis  limits  are  not  exceeded  in  any 
transient  or  accident.  Therefore,  the  proposed 
change  does  not  in4^^1ve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE.,  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Al  Gutterman.  Morgan,  Lewis  & 
Bockius,  1800  M  Street.  NW., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  Gail  H.  Marcus. 
lES  Utilities  Inc..  Docket  No.  50-331, 

Duane  Arnold  Energy  Center,  Linn 

County,  Iowa 
Date  of  amendment  request:  May  9, 

1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  definition  of  Limiting  Condition  for 
Operation  (LCO)  to  address  the  situation 
when  systems,  components,  etc..  are 
removed  from  service  or  otherwise 
made  inoperable  during  secondary 
modes  of  operation,  without  requiring 
entry  into  the  LCO  actions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  amendment  will  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents. 

The  proposed  change  merely  adds  criteria 
to  the  TS  that  are  consistent  with  the  original 
design  and  licensing  basis  assumptions. 
Operation  in  secondary  modes  of  operation 
(such  as  surveillance  testing,  torus  cooling 
mode  (test  line-up)  or  Residual  Heat  Removal 
system,  and  use  of  High  Pressure  Coolant 
Injection  system  or  Reactor  Core  Isolation 
Cooling  system  in  test  line-up  for  reactor 
pressure  control  during  transients)  is 
assumed  in  the  safety  analysis  report  (Rel 


UFSAR  Section  6.3.4.2.1  and  7.3.4.2). 
Because  no  changes  in  actual  equipment 
operation  or  testing  are  being  made  as  part 
of  this  change,  the  probability  of  any  event 
,  which  could  be  induced  by  such  operation  at 
testing  is  not  increased.  Also,  the  change  will 
ensure  that  the  time  such  equipment  is 
removed  from  service  is  kept  very  short  in 
duration,  either  through  existing  TS  Allowed 
Outage  Time  (AOT)  notes  or  administratively 
by  procedures.  This  is  consistent  with  the 
assumption  that  the  time  in  such  secondary 
modes  of  operation  (i>.,  safe  test  interval)  is 
much  shorter  than  the  allowable  repair  time 
[i.e.,  LCO  time).  Therefore,  the  proposed 
change  will  not  significantly  increase  the 
probability  of  any  previously  evaluated 
accident. 

The  uniform  application  of  the  new  TS 
criteria  will  further  ensure  that  the  plant 
remains  within  the  original  design  and 
licensing  basis  assumptions  for  equipment 
removed  from  service  during  secondary 
modes  of  operation.  In  particular,  in  the 
special  case  where  testing  also  removes  the 
redundant  system,  train,  component,  etc.. 
from  service,  these  criteria  ensure  that  both 
affected  systems,  trains,  etc.,  are  pro(>erly 
controlled.  This  is  acceptable  because  the 
time  in  such  secondary  modes  of  operation 
is  very  short  in  duration,  such  that  the 
impact  on  the  overall  availability/reliability 
is  insignificant.  Therefore,  the  consequences 
of  any  previously  analyzed  accident  are  not 
significantly  increased  by  this  change. 

2.  The  proposed  changes  will  not  create  a 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  will  not  add  a  new 
or  different  kind  of  accident  because  the 
plant  will  not  be  opterated  in  a  different  way. 
Operation  in  secondary  modes  has  been 
previously  evaluated  and  found  to  be 
acceptable  (Ref.  General  Electric  reports 
APEt)-5736:  Guideline  for  Determining  Safe 
Test  Intervals  and  Repair  Times  for 
Engineered  Safeguards,  and  NEIX)-W739: 
Methods  for  Calculating  Safe  Test  Intervals 
and  Allowable  Repair  Times  for  Engineered 
Safeguard  Systems).  The  proposed  change 
merely  adds  criteria  to  the  TS  that  are 
consistent  with  the  assumptions  contained 
within  these  evaluations.  Consequently,  no 
new  or  different  accidents  are  ptostulated  as 
a  result  of  this  proposed  change. 

3.  The  proposed  change  will  not  result  in 
a  significant  reduction  in  any  margin  of 
safety. 

Because  the  criteria  being  added  to  the  TS 
enforce  the  assumptions  of  the  evaluations 
that  form  the  basis  of  the  existing  TS  (Ref  TS 
Bases  4.1.  4.2.  and  3.5).  the  proposed  change 
will  not  result  in  a  significant  reduction  in 
any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
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00  First  Street,  SE..  Cedar  Rapida.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Al  Gutterman.  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington.  DC  20036-5869. 

NRC  Project  Director:  Gail  H.  Marcus. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316. 
Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2,  Berrien  County,  Michigan 
Date  of  amendment  requests:  December 
20.1996 

Description  of  amendment  requests: 
The  proposed  amendments  would 
reduce  the  frequency  and  scope  of 
reactor  coolant  pump  flywheel 
inspections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

We  tuve  evaluated  the  proposed  T/S 
changes  and  have  determined  they  do  not 
represent  a  significant  hazards  consideration 
based  on  the  criteria  established  in  10  CFR 
50.92(c).  Operation  of  Cook  Nuclear  Plant  in 
accordance  with  the  proposed  amendment 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

This  change  will  reduce  the  frequency  and 
scope  of  the  surveillance  testing  on  the 
reactor  coolant  pump  flywheels.  Operating 
power  plants  have  been  inspecting  their 
flywheels  for  over  20  years  with  no  flaws 
identified  which  affect  flywheel  integrity. 
Past  examinations  p>erformed  to  satisfy  T/S 
4.4.10.1  have  not  revealed  any  cracking  of 
flywheel  plates  at  Cook  Nuclear  Plant.  Crack 
extension  over  a  60  year  service  life  is 
negligible.  Structural  reliability  studies  have 
shown  that  eliminating  inspections  after  10 
years  of  plant  life  will  not  significantly 
change  the  probability  of  failure.  Most  flaws 
which  could  lead  to  ^lure  would  be 
detected  during  preservice  inspection  or.  at 
worst,  early  in  plant  life,  and  crack  growth 
over  plant  life  is  negligible.  As  stated  in  the 
SER  associated  with  WCAP-14535,  assuming 
an  initial  crack  of  10%  of  the  distance  from 
the  keyway  to  the  flywheel  outer  radius  and 
a  maximum  fatigue  crack  growth,  ASME 
margins  would  be  maintained  during  the  10- 
year  inspection  period.  Therefore,  the  change 
in  test  firequency  will  not  endanger  public 
health  or  safety  For  these  reasons,  it  is  our 
belief  the  prop)osed  changm  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  changes  will  not  introduce  any  new 
modes  of  plant  operation,  nor  will  any 
physical  changes  lo  the  plant  be  required. 
Thus,  the  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
analyzed  or  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  will  reduce  the  frequency  and 
scope  of  the  surveillance  testing  on  the 
reactor  coolant  pump  flywheels.  Operating 
power  plants  have  been  inspecting  their 
flywheels  for  over  20  years  with  no  flaws 
identified  which  affect  flywheel  integrity. 
Past  examinations  performed  to  satisfy  T/S 
4.4.10.1  have  not  revealed  any  cracking  of 
flywheel  plates  at  Cook  Nuclear  Plant.  Crack 
extension  over  a  60  year  service  life  is 
negligible.  Structural  reliability  studies  have 
shown  that  eliminating  inspections  after  10 
years  of  plant  life  will  not  significantly 
change  the  probability  of  foilure.  Most  flaws 
which  could  lead  to  failure  would  he 
detected  during  preservice  inspection  or  at 
worst  early  in  plant  life,  and  crack  growth 
over  plant  life  is  negligible.  As  stated  in  the 
SER  associated  with  WCAP-14535,  assuming 
an  initial  crack  of  10%  of  the  distance  from 
the  keyway  to  the  flywheel  outer  radius  and 
a  maximum  fatigue  crack  growth.  ASME 
margins  would  be  maintained  during  the  10- 
year  inspection  period.  For  these  reasons,  it 
is  our  belief  the  proposed  changes  do  not 
involve  a  significamt  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  MI  49085. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus. 
Niagara  Mohawk  Power  Corporation, 

Docket  No.  50-^10,  Nine  Mile  Point 

Nuclear  Station,  Unit  2,  Oswego 

County,  New  York 
Date  of  amendment  request:  April  30, 

1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Technical  Specifications  (TSs) 
regarding  meteorological  monitoring 
instrumentation  in  accordance  with 
NRC  Generic  Letter  (GL)  95-10, 
"Relocation  of  Selected  Technical 
Specification  Requirements  Related  to 
Instrumentation."  Specifically,  the 
amendment  would  delete  TS  3/4.3.7.3, 
"Meteorological  Monitoring 
Instrumentation,"  including  associated 
TS  Tables  3/4.3.7.3-1,  and  TS  Bases  3/ 
4.3.7.3.  The  TS  Index  would  be  revised 
to  show  these  deletions.  The  deletion  of 
TS  3.3.7.3  would  also  eliminate  the 
requirement  that  a  Special  Report  to  be 


submitted  to  the  NRC  pursuant  to  TS 
6.9.2  when  one  or  more  meteorological 
monitoring  instrumentation  channels  is 
inoperable  for  more  than  7  days.  The 
licensee  states  that  the  deleted 
requirements  would  be  relocated  to  the 
Updated  Safety  Analysis  Report 
(USAR),  except  that  die  special 
reporting  requirement  would  be 
discontinued  as  the  licensee  would 
continue  to  evaluate  future  inoperability 
of  meteorological  instrumentation  for 
reportability  in  accordance  with  10  CFR 
50.72  and  10  CFR  50.73.  The  licensee 
will  also  insert  the  word  "nominal"  in 
the  relocated  tables  in  the  USAR  to 
indicate  that  the  meteorological 
instrumentation  elevations  of  30  and 
200  feet  are  nominal  elevations  (this 
change  would  be  made  because,  as  the 
licensee  reported  in  LER  96-14,  the 
actual  locations  of  the  air  temperature 
monitoring  instruments  are  26.8  feet 
and  194.8  feet  and  the  actual  locations 
of  the  wind  indicator  (speed  and 
direction)  monitoring  instruments  are 
30.9  feet  and  199.4  feet).  As  stated  in  GL 
95-10,  the  NRC  staff  has  determined 
that  meteorological  monitoring 
instrumentation  does  not  serve  such  a 
primary  protective  function  as  to 
warrant  inclusion  in  the  TS  in 
accordance  with  10  CFR  50.36  criteria. 
Thus,  in  GL  95-10,  the  NRC  staff 
established  that  relocation  of  the 
meteorological  instromentation 
requirements  to  the  USAR  (whereby 
changes  are  controlled  by  the  licensee 
pursuant  to  10  CFR  50.59)  is  acceptable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  * 

1.  The  operation  of  Nine  Mile  Point  Unit 
2  (NMP21,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  NMP2  meteorological  monitoring 
instrumentation  is  used  to  provide  data  for 
use  in  radioactive  dose  assessment  with 
respect  to  routine  or  accidental  releases  of 
radioactive  materials  to  the  atmosphere.  The 
deletion  of  the  sf>ecial  reporting  requirements 
is  an  administrative  change.  The  subject 
special  reporting  requirements  serve  no 
nuclear  related  protective  function.  The 
relocation  of  the  meteorological  monitoring 
instrumentation  requirements  from  the  TSs 
to  the  USAR,  and  the  addition  of  th^word 
nominal  to  the  USAR  and  tables,  will  not 
increase  the  probability  of  an  accident  since 
the  sf>ecificaUon  applies  only  to  monitoring 
Instrumentation.  This  also  is  an 
administrative  change  and  does  not  reduce 
the  effectiveness  of  the  current 
irutrumentation  requirements.  The 
meteorological  monitoring  instrumentation 


UMI 


Fed^r.ii   Kpgistpr  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Notices 


33127 


requirements  are  not  precursors  to  any 
accident  previously  evaluated.  According  to 
the  NRC  Staff  (GL  95-10),  the  meteorological 
monitoring  instrumentation  does  not  serve  to 
ensure  the  plant  is  operated  writhin  the 
bounds  of  initial  conditions  assumed  in  any 
design  basis  accidents  or  transients 
previously  evaluated,  or  that  the  plant  will  be 
operated  to  preclude  transients  or  accidents. 
In  addition,  the  meteorological  monitoring 
instrumentation  does  not  function  as  part  of 
the  primary  success  path  of  a  safety  sequence 
analysis  used  to  demonstrate  that  Qie 
consequences  of  these  events  are  within  the 
appropriate  acceptance  criteria.  Therefore, 
the  proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  htim  any 
previously  evaluated. 

The  proposed  deletion  of  the  special 
reporting  requirements  is  an  administrative 
change.  The  subject  sftecial  reporting 
requirements  serve  no  nuclear  related 
protective  function.  The  proposed  change 
also  removes  meteorological  monitoring 
instrumentation  specifications  from  the 
NMP2  TSs.  This  also  is  an  administrative 
change  and  does  not  reduce  the  effectiveness 
of  the  current  instrumentation  requirements. 
The  relocation  of  the  meteorological 
instrumentation  requirements  to  the  USAR, 
and  the  addition  of  the  word  nominal  to  the 
USAR  and  tables,  will  not  create  the 
{x>ssibility  of  a  new  or  different  kind  of 
accident  since  the  specification  only  applies 
to  monitoring  instrumentation.  The  NRC 
Staff  has  concluded  in  CL  95-10  that  the 
provisions  of  the  meteorological  monitoring 
instrumentation  specifications  are  not  related 
to  dominant  contributors  to  plant  risk.  The 
NMP2  meteorological  instrumentation  is 
used  to  provide  data  for  use  in  radioactive 
dose  assessment  with  respect  to  routine  or 
accidental  releases  of  radioactive  materials  to 
the  atmosphere.  Since  no  physical 
modification  to  the  plant  is  being  performed, 
and  no  changes  to  actual  plant  operations  are 
required  by  the  change,  removal  of  the 
specifications  from  the  NMP2  TSs  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  deletion  of  the  special 
reporting  requirements  is  an  administrative 
change.  The  subject  special  reporting 
requirements  serve  no  nuclear  related 
protective  function.  The  proposed  removal  of 
the  instrumentation  requirements  from  the 
NMP2  TSs  is  also  an  administrative  change 
and  does  not  reduce  the  effectiveness  of  the 
current  instrumentation  requirements.  The 
relocation  of  the  meteorological 
instrumentation  requirements  to  the  USAR, 
and  the  addition  of  the  word  nominal  to  the 
USAR  and  tables,  will  not  involve  a 
reduction  in  a  margin  of  safety  since  the 
specification  only  applies  to  monitoring 
instrumentation.  The  instrumentation  will 


continue  to  meet  the  requirements  of 
Regulatory  Guide  1.23,  and  the  offsite  dose 
calculations  will  continue  to  use  the  actual 
measured  elevation  differences.  In  GL  95-10, 
the  NRC  Staff  concluded  (1)  That  the 
meteorological  monitoring  instrumentation 
does  not  function  as  part  of  the  primary 
success  path  of  a  safety  sequence  analysis, 
and  (2)  that  the  meteorological  monitoring 
instrumentation  specifications  are  not  related 
to  dominant  contributors  to  plant  risk. 
Therefore,  the  removal  of  the  meteorological 
monitoring  instrumentation  specifications 
from  the  NMP2  TSs  will  not  result  in  a 
significant  reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisBed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Alexander  W. 
Dromerick,  Acting  Director. 
Northeast  Nuclear  Energy  Company,  et 

al..  Docket  No.  50-245,  Millstone 

Nuclear  Power  Station,  Unit  No.  1, 

New  London  County,  Connecticut 
Date  of  amendment  request:  May  15, 

1997 

Description  of  amendment  requeA: 
The  proposed  amendment  would  revise 
Technical  Specification  Sections  3.1 
and  4.1  "Reactor  Protection  System" 
and  the  associated  Bases  to  remove  run 
mode  intermediate  range  monitor  high 
flux/inoperative  with  the  associated 
average  power  range  monitor  downscale 
scram  trip  function  and  incorporate 
editorial  revisions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1.  in  accordance 
with  the  proposed  amendment,  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No  physical  change  is  being  made  to  any 
systems  or  components  that  are  credited  in 
the  safety  analysis,  therefore  there  is  no 
change  in  the  probability  or  consequences  of 
any  accident  analyzed  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report). 

The  design  basis  accident  applicable  to  the 
startup  power  region  is  the  Control  Rod  Drop 


Accident  (CRD A).  The  UFSAR  does  not 
credit  the  RUN  Mode  IRM  (intermediate 
range  monitor]  High  Flux/Inoperative  with 
the  associated  APRM  [average  power  range 
monitor]  downscale  scram  Trip  Function 
(IRM  RUN  Mode  SCRAM)  in  the  termination 
of  this  accident.  Accident  mitigation  is 
provided  by  the  APRM  120%  power  scram. 
Therefore,  elimination  of  the  IRM  RUN  Mode 
SCRAM  function  has  no  adverse  affect  on 
previously  evaluated  accidents. 

The  Continuous  Control  Rod  Withdrawal 
Error  (CWE)  transient  is  terminated  by  the 
Rod  Block  Monitor  (RBM)  in  the  RUN  Mode. 
The  APRM  Reduced  High  Flux  Scram 
provides  the  primary  STARTUP  Mode 
protection  in  conjunction  with  the  IRMs  and 
limits  the  consequences  of  this  transient. 
Therefore,  elimination  of  the  IRM  RUN  Mode 
SCRAM  function  has  no  effect  on  the 
consequences  of  this  transient. 

Clarification  of  the  LCO  [limiting  condition 
for  operation)  RPS  [reactor  protection  system] 
Table  aligns  requirements  with  Limiting 
Safety  System  Settings.  Further  revisions  to 
LCO  3.1  Reactor  Protection  System  Table 
3.1.1  and  associated  TS  [technical 
sp>ecification)  bases  to  clarify  APRM  Trip 
Functions  do  not  alter  the  required  trip 
functions.  Deletion  of  RUN  requirement  and 
associated  Action  B  for  Reduced  High  Flux 
fixes  an  editorial  error  introduced  in  a 
previous  amendment  This  trip  function  is 
not  effective  with  the  mode  switch  in  the 
RUN  position  and  removal  does  not  alter  the 
neutron  monitoring  requirements  credited  in 
the  accident  analyses. 

Adding  a  new  surveillance  to  verify  SRM 
[source  range  monitor] /IRM/ APRM  overlap 
will  enhance  neutron  monitoring  during 
startups  and  shutdowns  and  does  not  have  an 
adverse  affect  on  previously  evaluated 
accidents. 

None  of  the  proposed  changes  will  affect 
any  of  the  rod  blocks  or  other  precursor 
events  to  either  the  CRDA  or  CWE.  Therefore, 
there  is  no  change  in  the  probability  of  any 
accident  previously  analyzed. 

2.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1 ,  in  accordance 
with  the  proposed  amendment,  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  profxised  changes  affect  only  the 
operations  of  neutron  monitoring  and 
protective  systems  (IRM  and  APRM)  which 
provide  indication  and  mitigation  actions 
only.  Operation  of  these  systems  does  not 
create  the  ptossibility  for  new  precursors 
(such  as  reactivity)  which  would  introduce  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Additionally,  the  proposed  changes  do  not 
affect  the  ability  of  those  systems  required  to 
mitigate  previously  evaluated  accidents 
during  the  modes  they  are  credited. 

3.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1 ,  in  accordance 
with  the  proposed  amendment,  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  only  scram  fiinction  that  the  UFSAR 
takes  credit  for  in  the  mitigation  of  the 
limiting  accident  (control  rod  drop  accident) 
is  the  APRM  120%  power  scram  which  is  not 
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affected  by  this  rr.dnge  i.jnij  me  iRM  RUN 
Mode  SCRAM,  for  which  the  UFSAR  takes 
no  credit  in  the  termination  of  any  analyzed 
event,  is  removed  by  this  change.  Removal  of 
the  IRM  RUN  Mode  SCRAM  will  avoid  the 
need  to  operate  the  plant  in  a  "half  scram" 
condition  with  the  potential  for  an 
inadvertent  plant  transient  For  these 
reasons,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  Continuous  Control  Rod  Withdrawal 
Error  (CWE)  transient  is  terminated  by  the 
Rod  Block  Monitor  (RBM)  in  the  RUN  Mode. 
When  initiated  from  the  STARTUP  Mode,  the 
consequences  of  a  CWE  are  limited  by  the 
APRM  Reduced  High  Flux  scram  in 
conjunction  with  the  IRM  scram  function. 
Therefore  eliminating  the  TS  requirement  for 
the  IRM  RUN  Mode  SCRAM  will  not  reduce 
the  margin  of  safety  for  this  transient. 

Clarification  of  the  LCO  RPS  Table  aligns 
requirements  with  Limiting  Safety  System 
Settings.  Further  revisions  to  LCO  3.1  Reactor 
Protection  System  Table  3.1.1  and  associated 
TS  bttses  to  clarify  APRM  Trip  FudWions  do 
not  alter  the  required  trip  functions.  Deletion 
of  the  RUN  requirement  and  associated 
Action  B  for  Reduced  High  Flux  corrects  an 
editorial  error  introduced  in  a  previous 
amendment.  This  trip  function  is  not 
effective  with  the  mode  switch  in  the  RUN 
position  and  removal  does  not  alter  the 
neutron  monitoring  requirements  credited  in 
the  accident  analyses. 

Adding  a  new  surveillance  to  verify  SRM/ 
IRM/ APRM  overlap  will  enhance  neutron 
monitoring  during  startups  and  shutdowns 
and  consequently  does  not  involve  a 
significant  reduction  in  a  margin  of  satiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NfRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community — Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  CT  06141-0270. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 
Northeast  Nuclear  Energy  Company,  et 

al..  Docket  No.  50-336,  Millstone 

Nuclear  Power  Station,  Unit  No.  2, 

New  London  County,  Connecticut 
Date  of  amendment  request:  May  20, 

1997 

Description  of  amendment  request: 
This  submittal  supersedes  the  January 
22.  1996,  submittal  which  was 
previously  noticed  on  February  28, 1996 
(61  FR  7554).  The  proposed  change 
would  relocate  the  containment 


isolation  valve  (CIV)  list.  Table  3.6-2, 
from  the  Technical  Specifications  to  the 
Technical  Requirements  Manual  (TRM). 
This  change  would  affect  Technical 
Specification  Sections  l.S.l.b,  4.6.1. l.a, 
3.6.3.1,  4.6.3.1.1,  and  4.6.3.1.2,  and 
Basis  Section  3/4.6.3.  A  note  at  the 
bottom  of  Table  3.6-2  regarding  the 
CIVs  that  are  subject  to  administrative 
controls  is  retained  in  the  Technical 
Specifications  by  relocating  it  to 
Sections  1.8.1.b  and  3.6.3.1.  This  change 
is  being  performed  in  accordance  with 
Generic  Letter  91-08.  which  provides 
guidance  for  removal  of  component  lists 
from  the  Technical  Specifications. 

Additionally,  a  change  to  provide 
relief  in  the  surveillance  requirement  in 
Section  4. 6.1. l.a  is  included.  The 
change  allows  valves,  blind  Qanges,  and 
deactivated  automatic  valves  located 
inside  the  containment  and  are  locked, 
sealed,  or  otherwise  secured  in  the 
closed  position  to  be  verified  closed 
prior  to  entering  Mode  4  from  Mode  5, 
if  not  performed  within  the  previous  92 
days.  The  current  requirements  check 
the  valve  position  once  per  31  days. 

TS  Bases  Section  3/4.6.3  is  updated  to 
reflect  the  removal  and  relocation  of  the 
CIV  list  to  the  TRM.  Also,  details  of  the 
administrative  controls  for  operating 
CrVs  while  in  Modes  1  through  4  are 
added  to  Bases  Section  3/4.6.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  relocate  the 
containment  isolation  valve  (CTV)  list  will 
not  result  in  any  hardware  or  equipment 
operating  changes.  The  proposed  change  is 
based  on  Generic  Letter  (GL)  91-08  and 
merely  relocates  the  CIV  table  and  removes 
all  references  to  the  table.  The  relocation  of 
the  CTV  table  from  the  Technical 
Specifications  does  not  affect  the  operability 
requirements  of  any  of  the  listed  valves. 
Technical  Specifications  virill  still  continue  to 
require  the  CTVs  to  be  operable.  The  LCO 
(limiting  condition  for  operation]  and 
surveillance  requirements  for  the  valves  will 
remain  in  Technit:al  Sj>ecifications.  The  CIV 
table  will  be  relocated  to  the  Millstone  Unit 
No.  2  Technical  Requirements  Manual 
(TRM),  which  is  controlled  in  accordance 
with  10  CFR  50.59.  This  change  does  not 
alter  the  design,  function,  or  operation  of  the 
valves  involved.  Thus,  there  is  no  significant 
affect  on  the  possibility  or  consequences  of 
any  previously  evaluated  accident. 

The  change  to  Surveillance  Requirement 
(SR)  4.6.1. l.a  will  allow  the  valves,  blind 
flanges  and  deactivated  automatic  valves 
located  inside  the  containment  that  are 


locked,  sealed,  or  otherwise  secured  in  the 
closed  position  to  be  verified  closed  prior  to 
entering  Mode  4  &t>m  Mode  5.  if  not 
performed  within  the  previous  92  days, 
instead  of  the  current  31  day  requirement. 
This  means  that  the  surveillance  interval 
could  be  as  long  as  the  entire  operating  cycle, 
depending  on  whether  entry  into  Mode  5  is 
required  during  the  cycle.  The  change  in  the 
surveillance  frequency  (increase  in  time  from 
31  days  to  not  less  than  92  days  and  only 
prior  to  entering  Mode  4  from  Mode  5) 
recognizes  that  these  valves  are  operated 
under  administrative  controls  and  probability 
of  misalignment  is  low.  This  provides 
adequate  assurance  that  the  containment 
function  assumed  in  the  accident  analysis 
will  be  maintained.  Therefore,  there  is  no 
significant  affect  on  the  probability  or 
consequences  of  any  previously  evaluated 
accident.  This  proposed  change  to  SR 
4.6.1. l.a  is  consistent  with  NUREG-1432 
Standard  Technical  Sptecifications  for 
Combustion  Engineering  Pressurized  Water 
Reactors  Revision  1  (SR  3.6.3.4). 

The  information  added  to  the  Bases  will 
provide  additional  guidance  to  ensure  the 
plant  is  operated  correctly.  This  information 
will  not  result  in  any  new  approaches  to 
plant  operation.  Therefore,  there  is  not 
significant  affect  on  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

These  proposed  changes  do  not  alter  the 
design,  function,  or  operation  of  the  valves 
involved.  Therefore,  there  is  no  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  irom  any  accident 
previously  evaluated. 

The  change  to  relocate  the  CIV  list  from  the 
Technical  Specifications  to  the  TRM  will  not 
impose  any  different  operational  or 
surveillance  requirements,  nor  will  the 
change  remove  any  such  requirements. 
Adequate  control  will  be  maintained. 
Furthermore,  as  stated  above,  the  proposed 
change  does  not  alter  the  design,  function,  or 
operation  of  the  valves  involved,  and 
therefore  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  change  to  SR  4. 6. 1.1. a  reduces  the 
surveillance  frequency  for  valves,  blind 
flanges  and  deactivated  automatic  valves 
located  inside  the  containment.  It  does  not 
alter  the  design,  function,  or  operation  of  the 
valves.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  information  added  to  the  Bases  will 
provide  additional  guidance  to  ensure  the 
plant  is  operated  correctly.  This  information 
does  not  alter  the  design,  function,  or 
operation  of  the  valves  involved.  Therefore, 
it  does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t>m  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  since  they  have  no  impact 
on  any  safety  analysis  asstunption.  The 
propcMed  changes  do  not  decrease  the  scope 
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of  equipment  Luii^-nuv  rtn^uired  to  be 
operable  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  a^ct  any 
instrument  setpoints  or  equipment  safety 
functions. 

The  efiectiveness  of  Technical 
Specifications  will  be  maintained  since  the 
change  will  not  alter  function  or  operability 
requirements  for  any  CIV.  In  addition,  the 
relocation  of  the  valve  list  is  consistent  with 
the  guidance  provided  in  GL  91-08,  and  the 
change  to  the  surveillance  interval  is 
consistent  with  NUREG-0212  Standard 
Technical  Specifications  for  Combustion 
Engineering  Pressurized  Water  Reactors 
Revision  2  (LCO  3.6.1.1)  and  NlJREG-1432 
Standard  Technical  Specifications  for 
Combustion  Engineering  Pressurized  Water 
Reactors  Revision  1  (LCO  3.6.3). 

The  information  added  to  the  Bases  is 
consistent  with  the  guidance  provided  in  GL 
91-08  and  NUREG-1432  Standard  Technical 
Specifications  for  Combustion  Engineering 
Pressurized  Water  Reactors  Revision  1.  The 
intent  of  the  Technical  Specifications  will  be 
met  since  this  information  will  not  result  in 
any  new  approaches  to  plant  operation. 

Therefore,  there  is  no  significant  reduction 
in  a  margin  of  safety, 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community — Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano.  49  Rope 
Ferry  Road,  Waterford.  CT  06385. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  CT  06141-0270. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 
Northeast  Nuclear  Energy  Company 

(NNECO),  et  al..  Docket  No.  50-423. 

Millstone  Nuclear  Power  Station,  Unit 

No.  3,  New  London  County, 

Connecticut 
Date  of  amendment  request:  May  9. 

1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  shutdown  margin  requirements  and 
add  Technical  Specification  3/4.3.5  to 
provide  the  limiting  condition  for 
operation  (LCO)  and  surveillance 
requirements  for  the  shutdown  margin 
monitors.  The  proposed  amendment 
would  also  make  administrative  changes 
and  revise  the  associated  Bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  ol  no  signilicaiil  hdzardi 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10  CFR  50.92 
and  has  concluded  that  the  change  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  bases  for  this  conclusion  is  that 
the  three  criteria  of  10  CFR  50.92(c)  are  not 
satisfied.  The  prof>osed  changes  do  not 
involve  [an]  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  prop>osed  Technical  Specification 
changes  will  revise  the  current  shutdowm 
margin  requirements  for  Modes  3,  4  and  5  in 
Figures  3.1-1,  3.1-2,  3.1-3,  3.1-4  and  3.1-5 
and  allow  for  additional  boration  of  the  RCS 
[reactor  coolant  system]  as  directed  by 
Specification  3.3.5.  The  new  Shutdown 
Margin  requirements  are  based  on  re-analyses 
of  the  Boron  Dilution  Event  provided  by 
Westinghouse.  In  the  re-analyses, 
assumptions  were  modified  in  order  to  justify 
the  of>erability  of  the  Shutdown  Margin 
Monitor  for  count  rates  which  are  lower  than 
currently  allowed.  The  proposed  Shutdown 
Margin  requirements  for  Modes  3,  4  and  5 
will  continue  to  assure  that  the  operator  has 
a  minimum  of  15  minutes  from  the  alarm  to 
loss  of  shutdown  margin  during  an  assumed 
Boron  Dilution  Event. 

The  proposed  change  also  adds  Technical 
Specification  3/4.3.5  to  provide  the  LCO  and 
Surveillance  Requirements  for  the  Shutdown 
Margin  Monitors.  LCO  3.3.5  refers  to  the  Core 
Operating  Limits  Report  (COLR)  which  will 
specify  the  minimum  count  rate/alarm  ratio 
requirements  in  order  to  consider  the 
Shutdown  Mar;gin  Monitors  operable.  The 
LCO  also  directs  the  additional  boration  of 
the  RCS  in  order  to  allow  the  Shutdown 
Mai;gin  Monitors  to  be  considered  operable 
for  lower  count  rates.  Also,  a  footnote  (*  *)  is 
included  in  Specification  3/4.3.5  to  make  the 
Specification  treatment  of  the  valves 
consistent  with  the  Mode  6  and  Mode  5- 
loops  drained  requirements. 

Due  to  the  addition  of  Technical 
Specification  3/4.3.5.  the  related  Bases 
information  is  added  as  BASES  Section  3/ 
4.3.5.  Additionally,  the  Bases  information  for 
the  Shutdown  Margin  Monitors  which  is 
currently  in  BASES  Section  3/4.3.1  is  moved 
to  the  added  BASES  Section  3/4.3.5.  This 
Bases  information  is  also  revised  to  be 
consistent  with  the  added  S[)ecificatioD  3/ 
4.3.5. 

Also,  due  to  the  addition  of  Technical 
Specification  3/4.3.5,  the  guidance  related  to 
the  Shutdown  Margin  Monitor  in  Tables  3.3- 
1  and  4.3-1  is  deleted  to  avoid  redundancy. 

Additionally.  Section  3/4.1.2  of  the  Bases 
is  revised  so  that  it  refers  to  Figure  3.1-4 
(Shutdown  Margin  for  Mode  5/filled)  instead 
of  Figure  3.1-5  (Shutdown  Margin  for  Mode 
5/drained).  This  change  will  make  the  Bases 
consistent  with  the  ACTION  statement 
requirements  of  Technical  Specifications 
3.1.2.2  and  3.1.2.6. 

Finally,  Reference  12  (NUSCO-152. 
Addendum  4)  is  added  to  the  list  of 
references  in  Section  6.9.1.6.b.  The  addition 


of  this  reference  is  considered  administrative 
and  is  not  related  to  or  required  by  the 
changes  proposed  for  the  Shutdown  Margin 
requirements  or  Shutdown  Margin  Monitors. 

The  new  requirements  for  increased 
Shutdown  Margin  (Figures  3.1-1  to  3.1-5) 
and  additional  boration  (LCO  3.3.5)  continue 
to  assure  that  the  operator  will  have  a 
response  lime  of  at  least  15  minutes  to 
mitigate  the  consequences  of  a  Boron 
Dilution  Event.  The  implementation  of  the 
new  requirements  does  not  alter  the 
alignment  of  any  plant  equipment  and 
therefore,  the  change  caimot  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident. 

The  proposed  changes  will  not  adversely 
affect  the  assumptions  or  results  of  other 
FSAR  [Final  Safety  Analysis  Report]  accident 
analysis  and  it  is  concluded  that  this  change 
is  saiFe.  The  changes  do  not  adversely  affect 
any  equipment  credited  in  the  safety 
analysis. 

Based  upon  the  re-analyses  of  the  boron 
dilution  event,  revised  plant  operating 
requirements  (shutdown  margin]  are 
generated  to  maintain  the  required  opwretor 
action  time.  Therefore,  there  is  no  effect  on 
the  probability  of  occurrence  or 
consequences  of  previously  evaluated 
accidents. 

Therefore,  the  proptosed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Shutdown  Margin 
requirements  for  Modes  3,  4  and  5  (Figures 
3.1-1  to  3.1-5  and  additional  boration  as  f)er 
Specification  3.3.5)  will  continue  to  assure 
that  the  operator  has  a  minimum  of  15 
minutes  from  the  alarm  to  loss  of  shutdown 
margin  during  an  assumed  Boron  Dilution 
Event.  Additionally,  the  use  of  these  revised 
requirements  allows  the  Shutdown  Margin 
Monitor  to  be  considered  operable  for  count 
rates  which  are  lower  than  currently  allowed. 

The  changes  do  not  introduce  any  new 
failure  modes  or  malfunctions  since  the 
changes  implement  revised,  more 
conservative  plant  operating  requirements 
(shutdown  margin)  which  are  based  on  re- 
analyses  of  the  Boron  Dilution  Event.  Also, 
the  changes  do  not  eliminate  any  existing 
requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  fMsssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Shutdown  Margin 
requirements  for  Modes  3.  4  and  5  (Figures 
3.1-1  to  3.1-5  and  additional  boration  as  per 
Specification  3.3.5)  will  continue  to  assure 
that  the  operator  has  a  minimum  of  15 
minutes  from  the  alarm  to  loss  of  shutdown 
margin  during  an  assumed  Boron  Dilution 
Event.  Additionally,  the  use  of  these  revised 
requirements  allows  the  Shutdown  Margin 
Monitor  to  be  considered  operable  for  count 
rates. ..which  are  lower  than  currently 
allowed. 

The  re-analyses  of  the  Boron  Dilution 
Event  demonstrated  that  the  required 
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operator  action  time  is  maintained.  As  such, 
the  re-analyses  will  become  the  "analysis  of 
record"  for  the  Boron  Dilution  Event  in 
Modes  3,  4  and  5.  The  Boron  Dilution  Event 
analysis  is  documented  in  FSAR  Chapter 
15.4.6. 

The  re-analyses  of  the  Boron  Dilution 
Event  and  the  proposed  revisions  to  the 
Technical  Specifications  do  not  adversely 
affect  the  results  of  the  current  FSAR 
accident  analysis  and  therefore,  it  is 
concluded  that  this  change  is  safe. 
Additionally,  the  change  does  not  adversely 
affect  any  equipment  credited  in  the  safety 
analysis. 

The  changes  do  not  have  an  adverse  impact 
on  the  protective  boundaries  and  there  is  no 
reduction  in  the  margin  of  safety  as  specified 
in  the  Technical  Specifications.  Thus,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company 

(NNECO).  et  ai.  Docket  No.  50-423. 

Millstone  Nuclear  Power  Station,  Unit 

No.  3,  New  London  County, 

Connecticut 
Date  of  amendment  request:  May  14, 

1997 

Description  of  amendment  request: 
Technical  Specification  Surveillance 
Requirement  4.8.2.1.C.4  requires  that 
each  battery  charger  be  tested  to  verify 
that  it  can  supply  a  specified  current  at 
125  volts.  The  proposed  amendment 
would  increase  the  required  test  voltage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92  and 
has  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  btasis  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  revision  does  not 
involve  [an]  SHC  because  the  revision  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  Surveillance  4.8.2.1.C.4  to 
increase  the  required  test  voltage  for  the 
battery  chargers  from  125  volts  to  greater 
than  or  equal  to  132  volts  is  consistent  with 
the  design  criteria  of  the  chargers  and 
performing  battery  charger  surveillance 
testing  does  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated.  The  proposed  changes  to  increase 
the  required  test  voltage  for  the  battery 
chargers  provides  the  necessary  assurance 
that  the  battery  chargers  will  function  as 
required  in  previous  evaluations  and  does 
not  significantly  increase  the  consequence  of 
an  accident  previously  evaluated. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  Surveillance  4.8.2.1.C.4  to 
increase  the  required  test  voltage  for  the 
battery  chargers  from  125  volts  to  greater 
than  or  equal  to  132  volts  does  not  change 
the  operation  of  the  battery  chargers  during 
normal  or  accident  evaluations. 

Therefore,  the  proposed  revision  does  not 
create  the  possibility  or  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.8.2.1.C.4  to 
increase  the  required  test  voltage  for  the 
battery  chargers  from  1 25  volts  to  greater 
than  or  equal  to  132  volts  provides  assurance 
that  the  battery  chargers  are  capable  of 
supplying  the  largest  combined  demands  of 
the  various  steady  state  loads,  plus  the 
current  required  to  recharge  its  battery, 
which  has  undergone  a  duty  cycle  discharge, 
to  its  fully  charged  condition  in  less  than  24 
hours. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
revision  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NflCDepu/y  Director:  Phillip  F. 
McKee. 
Public  Service  Electric  &■  Gas  Company, 

Docket  No.  50-354,  Hope  Creek 

Generating  Station,  Salem  County, 

New  Jersey 
Date  of  amendment  request:  March  3, 

1997  as  supplemented  by  letter  dated 

May  5. 1997.  The  May  5,  1997, 

supplement  revised  the  proposed  no 

significant  hazards  consideration 

entirely 

Description  of  amendment  request: 
The  proposed  changes  to  the  Hope 
Creek  (HC)  Technical  Specifications 
(TSs)  would:  (1)  Change  TS  3/4.3.1, 
"Reactor  Protection  System 
Instrumentation,"  TS  3/4.3.2,  "Isolation 
Actuation  Instrumentation,"  and  TS  3/ 
4.3.3,  "Emergency  Core  Cooling  System 
Actuation  Instrumentation"  to  include 
additional  information  concerning 
response  time  testing;  (2)  Change  TS 
4.0.5  to  reference  inservice  inspection 
and  test  requirements;  (3)  Change  TS  3/ 
4.6.1,  "Primary  Containment,"  and 
associated  Bases  to  reflect  a  design 
modification;  (4)  Change  TS  3/4.7.7, 
"Main  Turbine  Bypass  System,"  to 
specify  a  new  operability  requirement; 
and  (5)  Change  the  Bases  for  TS  3/4.8, 
"Electrical  Power  Systems." 

Basis  for  proposed  no  significant, 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prok>ability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  for  the  TS  related  to 
response  time  testing  reflect  testicig 
methodologies  that  were  approved  by  the 
NRC  in  Amendment  No.  85  to  the  Ho(>e 
Creek  TS.  These  proposed  TS  revisions 
involve:  (1)  no  hardware  changes:  (2)  no 
significant  changes  to  the  operation  of  any 
systems  or  components  in  normal  or  accident 
operating  conditions;  and  (3)  no  changes  to 
existing  structures,  systems  or  components. 
Therefore,  these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Since  the  plant  systems  associated 
with  these  proposed  changes  will  still  be 
capable  of:  (1)  meeting  all  applicable  design 
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basis  requirements;  and  (2)  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  HC  (Updated  Final 
Safety  Analysis  Reportl  UFSAR,  the 
proposed  changes  were  detennined  to  be 
justified.  As  a  result,  these  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Surveillance 
Requirement  4.0.5  do  not  alter  the  current 
requirements  for  the  Hope  Creek  inservice 
inspection  and  inservice  testing  programs 
and  are  cxinsidered  to  be  editoriaJ  in  nature. 
These  proposed  TS  revisions  involve:  (1)  no 
hardware  changes:  (2)  no  significant  changes 
to  the  operation  of  any  systems  or 
components  in  normal  or  accident  operating 
conditions;  and  (3)  no  changes  to  existing 
structures,  systems  or  components. 
Therefore,  these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Since  the  plant  systems  associated 
with  these  proposed  changes  will  still  be 
capable  ofi  (1)  Meeting  all  applicable  design 
basis  requirements;  and  (2)  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  HC  UFSAR,  the 
proposed  changes  were  determined  to  be 
justified.  As  a  result,  these  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  drywell  and 
suppression  chamber  purge  system  are  being 
made  to  justify  design  modifications  to  that 
system.  As  discussed  in  NRC  Notice  of 
Violation  50-354/96-10-01,  this  design 
modification  replaced  isolation  valves 
containing  resilient  material  seals  with  metal 
seated  valves  under  10CFR50.59.  As  a  result 
of  this  modification,  a  24  month  frequency 
has  been  implemented  to  perform  Type  C 
tests  on  these  new  metal  seated  valves. 
PSE&G  has  concluded  that  the  24  month 
frequency  is  appropriate  for  the  new  valves 
since:  (1)  This  frequency  is  imposed  by 
Sur\eillance  Requirement  4. 6.1. 2. d,  which  is 
applicable  to  similar  contairunent  isolation 
valves  in  Table  3.6.3-1  that  penetrate  the 
primary  containment;  and  (2)  concerns  raised 
about  severe  environment-induced 
degradation  and  frequent  use  for  the 
previously  installed  resilient  seal  material 
valves  are  not  applicable  to  the  replacement 
metal  seat  valves.  PfiE*G  has  concluded  that 
the  valve  modification  was  an  enhancement 
to  the  Hope  Creek  design  that  did  not  impact 
the  isolation  capability  of  the  drywell  and 
suppression  chamber  purge  system.  No 
significant  changes  were  made  to  the 
operation  of  these  valves  in  normal  or 
accident  operating  conditions.  As  a  result, 
these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Since  the  plant  systems  associated 
with  these  proposed  changes  will  still  be 
capable  of:  (1)  Meeting  all  applicable  design 
basis  requirements:  and  (2)  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  HC  UFSAR.  the 
proposed  changes  were  determined  to  be 
justified.  As  a  result,  these  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 


The  proposed  changes  to  [Limiting 
Condition  for  Operation]  LCO  3.7.7  establish 
consistent  and  appropriate  requirements  for 
main  turbine  bypass  valve  operability 
requirements.  These  changes  do  not  impact 
the  assumptions  contained  in  these  UFSAR 
analyses  since  they  do  not  change  the 
maimer  in  which  Ho(>e  Creek  is  currently 
permitted  to  operate.  Since  the  ACTION 
Statement  for  LCO  3.7.7  already  allows 
indefinite  continued  operation  below  25%  of 
RATED  THERMAL  POWER  with  an 
inoperable  main  turbine  by{>ass  valve  system, 
the  proposed  modification  to  the 
APPUCABUJTY  statement  for  this  LCO  does 
not  involve:  (1)  Hardware  changes;  (2) 
significant  changes  to  the  operation  of  any 
systems  or  components  in  normal  or  accident 
operating  conditions;  or  (3)  changes  to 
existing  structures,  systems  or  components. 
Therefore  these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Since  the  plant  systems  associated 
with  these  proposed  changes  will  still  be 
capable  of:  (1)  meeting  all  applicable  design 
basis  requirements;  and  (2)  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  HC  UFSAR.  the 
proposed  changes  were  determined  to  be 
justified.  As  a  result,  these  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  HC 
emergency  diesel  generator  (E£>G)  TS  Bases 
[Change  5 — Bases  for  TS  3/4.8,  "Electrical 
Power  Systems"]  include  information 
containeid  in  the  Safety  Evaluation  Report  for 
Technical  Specification  Amendment  No.  75. 
This  information  concerns  the  bases  for  the 
allowed-outage-time  (AOT)  for  the  C  and  D 
EDGs.  Concerning  the  revisions  to  planned  C 
and  D  EDO  outages,  PSE4G  believes  that 
implementation  of  10CFR50.65  requirements 
to  monitor  EDG  unavailability  will  provide 
an  acceptable  and  more  clearly  defined 
method  for  maintaining  EDG  availability 
within  acceptable  limits.  As  stated  in 
PSE4G's  letter  LR-N97167,  dated  March  21, 
1997,  Hope  Creek  will  not  plan  C  or  D  EDG 
outages  that  exceed  72  hours  if  the  total 
unavailability  of  the  EDG  will  be  greater  than 
720  hours  on  a  12  month  rolling  basis.  The 
proposed  TS  revisions  involve:  (1)  no 
hardware  changes;  (2)  no  significant  changes 
to  the  operation  of  any  systems  or 
components  in  normal  or  accident  operating 
conditions;  and  (3)  no  changes  to  existing 
structures,  systems  or  components.  Therefore 
these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Since  the  plant  systemis  associated 
with  these  proposed  changes  will  still  be 
capable  of:  (1)  Meeting  all  applicable  design 
basis  requirements;  and  (2)  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  HC  UFSAR.  the 
proposed  changes  were  determined  to  be 
justified.  As  a  result,  these  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frvm  any  accident  previously 
evaluated. 


The  proposed  changes  for  the  TS  related  to 
response  time  testing  reflect  testing 
methodologies  that  were  approved  by  the 
NRC  in  Amendment  No.  85  to  the  Hope 
Creek  TS  and  are  being  made  to  clarify  the 
licensing  basis  for  performing  response  time 
testing.  The  proposed  changes  will  not 
adversely  impact  the  operation  of  any  safety 
related  component  or  equipment.  Since  the 
proposed  changes  involve:  (1)  No  hardware 
changes;  (2)  no  significant  changes  to  the 
operation  of  any  systems  or  components;  and 
(3)  no  changes  to  existing  structures,  systems 
or  components,  there  can  be  no  impact  on  the 
occurrence  of  an  accident  previously 
evaluated.  Furthermore,  there  is  no  change  in 
plant  testing  proposed  in  this  change  request 
that  could  initiate  an  event.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  Surveillance 
Requirement  4.0.5  do  not  alter  the  current 
requirements  for  the  Hope  Creek  inservice 
inspection  and  inservice  testing  programs 
and  are  considered  to  be  editorial  in  nature. 
The  proposed  changes  will  not  adversely 
impact  the  operation  of  any  safety  related 
component  or  equipment.  Since  the  proposed 
changes  involve:  (1)  No  hardware  changes; 
(2)  no  changes  to  the  operation  of  any 
systems  or  components;  and  (3)  no  changes 
to  existing  structures,  systems  or 
components,  there  can  be  no  impact  on  the 
occurrence  of  an  accident  previously 
evaluated.  Furthermore,  there  is  no  change  in 
plant  testing  proposed  in  this  change  request 
that  could  initiate  an  event.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  the  drywell  and 
suppression  chamber  pui;ge  system  are  being 
made  to  justify  design  modifications  to  that 
system.  As  discussed  in  NRC  Notice  of 
Violation  50-354/96-10-01.  this  design 
modification  replaced  isolation  valves 
containing  resilient  material  seals  with  metal 
seated  valves  under  10  CFR  50.59.  As  a  result 
of  this  modification,  a  24  month  frequency 
has  been  implemented  to  |>erform  Type  C 
tests  on  these  new  metal  seated  valves. 
PSE&G  has  concluded  that  the  24  month 
frequency  is  appropriate  for  the  new  valves 
since:  (1)  This  frequency  is  imposed  by 
Surveillance  Requirement  4.6.1.2.d.  which  is 
applicable  to  similar  containment  isolation 
valves  in  Table  3.6.3-1  that  penetrate  the 
primary  contaiimient;  and  (2)  concerns  raised 
about  severe  environment-induced 
degradation  and  fr«}uent  use  for  the 
previously  installed  resilient  seal  material 
valves  are  not  applicable  to  the  replacement 
metal  seat  valves.  PSE&G  has  concluded  that 
the  valve  modification  was  an  enhancement 
to  the  Hope  Creek  design  that  did  not  impact 
the  isolation  capability  of  the  drywell  and 
suppression  chamber  purge  system.  Since  the 
proposed  changes  will  not  adversely  impact 
the  operation  of  any  safety  related 
component  or  equipment,  there  can  be  no 
imftact  on  the  occurrence  of  any  accident 
Furthermore,  there  is  no  change  in  plant 
testing  prof>osed  in  this  change  request  that 
could  initiate  an  event.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 


new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  LCO  3.7.7 
establish  consistent  and  appropriate 
requirements  for  main  tiirbine  bypass  valve 
operability  requirements.  These  changes  do 
not  impact  the  assumptions  contained  in 
these  UFSAR  analyses  since  they  do  not 
change  the  manner  in  which  Hope  Creek  is 
currently  permitted  to  operate.  Since  the 
ACTION  SUlement  for  LCO  3.7.7  already 
allows  indefinite  continued  operation  below 
25%  of  RATED  THERMAL  POWER  with  an 
inoperable  main  turbine  bypass  valve  system, 
the  proposed  modification  to  the 
APPLICABILITY  statement  for  this  LCO  does 
not  involve:  (1)  hardware  changes:  (2) 
significant  changes  to  the  operation  of  any 
systems  or  components  in  normal  or  accident 
operating  conditions;  or  (3)  changes  to 
existing  structures,  systems  or  components. 
The  proposed  changes  will  not  adversely 
imfwct  the  operation  of  any  safety  related 
component  or  equipment.  Since  the  proposed 
chariges  involve:  (1)  no  significant  hardware 
changes:  (2)  no  significant  changes  to  the 
operation  of  any  systems  or  components;  and 
(3)  no  changes  to  existing  structures,  systems 
or  components,  there  can  be  no  impact  on  the 
occurrence  of  any  accident.  Furthermore, 
there  is  no  change  in  plant  testing  proposed 
in  this  change  request  that  could  initiate  an 
event.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  HC 
emergency  diesel  generator  (EDC)  TS  Bases 
IChango  5— Bases  for  TS  V«.8.  "Electrical 
Power  Systems")  include  information 
contained  in  the  Safety  Evaluation  Report  for 
Technical  Specification  Amendment  No.  75. 
This  information  concerns  the  bases  for  the 
allowed-outage-time  (AOT)  for  the  C  and  D 
EDCs.  Concerning  the  revisions  to  planned  C 
and  D  EDG  outages.  PSE&C  believes  that 
implementation  of  10CFR5O.65  requirements 
to  monitor  EDC  unavailability  will  provide 
an  acceptable  and  more  clearly  defined 
method  for  maintaining  EDG  availability 
within  acceptable  limits.  As  stated  in 
PSEAG's  letter  LR-N97187.  dated  March  21. 
1997.  Hope  Creek  will  not  plan  C  or  D  EDG 
outages  that  exceed  72  hours  if  the  total 
unavailability  of  the  EDG  will  be  greater  than 
720  hours  on  a  12  month  rolling  basis.  The 
proposed  changes  will  not  adversely  impact 
the  operation  of  any  safety  related 
component  or  equipment.  Since  the  proposed 
changes  involve:  (1)  No  hardware  changes; 
(2)  no  significant  changes  to  the  operation  of 
any  systems  or  components:  and  (3)  no 
changes  to  existing  structures,  systems  or 
components,  there  can  be  no  impact  on  the 
occurrence  of  any  accident.  Furthermore, 
there  is  no  change  in  plant  testing  proposed 
in  this  change  request  which  could  initiate 
an  event  Therefore,  these  changes  %vill  not 
create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safiety. 

The  proposed  changes  for  the  TS  related  to 
response  time  testing  reflect  testing 
methodologies  that  were  approved  by  the 


NRC  in  Amendment  No.  85  to  the  Hope 
Creek  TS.  No  changes  are  being  made  to 
methodologies  with  this  proposal.  Therefore, 
the  changes  contained  in  this  request  do  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

The  proposed  changes  to  Surveillance 
Requirement  4.0.5  do  not  alter  the  current 
requirements  for  the  Hope  Creek  inservice 
inspection  and  inservice  testing  programs 
and  are  considered  to  be  editorial  in  nature. 
Therefore,  the  changes  contained  in  this 
request  do  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  to  the  drywell  and 
suppression  chamber  purge  system  are  being 
made  to  reflect  design  modifications  that 
have  been  installed.  This  design  modification 
replaced  isolation  valves  containing  resilient 
material  seals  with  metal  seated  valves  under 
10  CFR  50.59.  PSEAG  has  concluded  that  the 
24  month  frequency  is  appropriate  for  the 
new  valves  sioce:  (1)  this  frequency  is 
imftosed  by  Surveillance  Requirement 
4.6. 1. 2. d,  which  is  applicable  to  other 
contaiiunent  isolation  valves  in  Table  3.6.3- 
1  that  penetrate  the  primary  containment; 
and  (2)  concerns  raised  about  severe 
environment-induced  degradation  and 
frequent  use  for  the  previously  installed 
resilient  seal  material  valves  are  not 
applicable  to  the  replacement  metal  seat 
valves.  The  valve  modification  was  an 
enhancement  to  the  Hope  Creek  design  that 
did  not  impact  the  isolation  capability  of  the 
drywell  and  suppression  chamber  purge 
system,  and  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  to  LCO  3.7.7 
establish  consistent  and  appropriate 
requirements  for  main  turbine  bypass  valve 
operability  requirements.  These  changes  do 
not  impact  the  assumptions  contained  in 
these  UFSAR  aiudyses  since  they  do  not 
change  the  manner  in  which  Hope  Creek  is 
currently  permitted  to  operate.  Since  the 
ACTION  Statement  for  LCO  3.7.7  already 
allows  indefinite  continued  operation  below 
25%  of  RATED  THERMAL  POWER  with  an 
inop)erable  main  turbine  bypass  valve  system, 
the  proposed  modification  to  the 
APPLICABILITY  statement  for  this  LCO 
would  be  editorial  in  nature.  Therefore,  the 
changes  contained  in  this  request  do  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

The  HC  TS  Bases  [Change  5 — Bases  for  TS 
V«.8,  "Electrical  Power  Systems"!  will  be 
revised  to  include  information  contained  in 
the  Safety  Evaluation  Report  for  Technical 
Specification  Amendment  No.  75.  This 
information  concerns  the  bases  for  the 
allowed-outage-time  (AOT)  for  the  C  and  D 
emergency  diesel  generators  (EDGs).  PSE4G 
believes  that  implementation  of  10  CFR  50.65 
requirements  to  monitor  EDC  unavailability 
limits  will  provide  an  acceptable  and  more 
clearly  defined  method  for  maintaining  EDC 
availability  within  acceptable  limits  and  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 

proposes  to  determine  that  the 

amendment  request  involves  no 

significant  hazards  consideration. 
Local  Public  Document  Room 

location:  Pennsville  Public  Library,  190 

S.  Broadway,  Pennsville,  New  Jersey 

08070. 
Attorney  for  licensee:  M.  J. 

Wetterhahn,  Esquire,  Winston  and 

Strawn,  1400  L  Street,  NW., 

Washington,  DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County, 
New  Jersey 

Date  of  amendment  request:  May  19, 
1997 

Description  of  amendment  request:  The 
proposed  amendment  would  change 
Technical  Specification  (TS)  3.7.1.3, 
"Ultimate  Heat  Sink"  to  reflect  that 
continued  plant  operation  depends 
upon  the  association  of  ultimate  heat 
sink  (UHS)  temperature  and  safety 
system  availability.  The  requirements 
of  TS  3.7.1.1,  "Safety  Auxiliaries 
Cooling  System  (SACS)",  TS  3.7.1.2, 
"Station  Service  Water  System 
(SSWS)"  and  TS  3.8.1.1,  "Electrical 
Power  Systems"  would  be  revised  to 
reflect  the  revised  TS  3.7.1.3.  In 
addition,  the  Bases  for  V4.7.I, 
"Service  Water  Systems"  would  be 
appropriately  revised. 
Basis  for  proposed  no  significant 

hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 

licensee  has  provided  its  analysis  of  the 

issue  of  no  significant  hazfu-ds 

consideration,  which  is  presented 

below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  revisions  related  to 
SSWS/SACS  and  the  emergency  diesel 
generators  (EDGs)  [TS  3.7.1.1,  TS 
3.7.1.2,  and  TS  3.8.1.1)  involve  no 
hardware  changes  and  no  changes  to 
existing  structures,  systems  or 
components.  The  additional  system 
configuration  limits  and  changes  to  the 
operation  of  SSWS/SACS/EDGs  are 
being  made  to  ensure  that  SSWS/SACS 
can  remove  required  heat  loads  during 
design  basis  accidents  and  transients 
with  the  proposed  UHS  river  water 
temperature  and  level  limits.  The  link  to 
the  UHS  LCO  in  the  proposed  SSWS/ 
SACS/EDG  TS  ACTION  Statements  and 
the  proposed  revisions  to  the  SACS 
ACTION  Statement  for  one  inoperable 
SACS  subsystem  ensure  that  the  plant  is 
directed  to  enter  a  safe  shutdown 
condition  whenever  the  capability  to 
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mitigate  design  basis  accidents  and 
transients  is  lost.  Since  the  SSWS/ 
SACS/EDGs  will  still  remain  capable  of 
meeting  all  applicable  design  basis 
requirements  and  retaining  the 
capability  to  mitigate  the  consequences 
of  accidents  described  in  the  HC 
UFSAR,  the  proposed  changes  were 
determined  to  be  justified.  As  a  result, 
these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated  nor  significantly  increase  in 
the  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  revisions  related  to  UHS 
[TS  3.7.1.3)  involve  no  hardware  changes  and 
no  changes  to  existing  structures,  systems  or 
components.  The  additional  system 
configuration  limits  and  changes  to  the 
operation  of  UHS  supported  systems  are 
being  made  to  ensure  that  the  UHS  can 
remove  required  heat  loads  during  design 
basis  accidents  and  transients  with  the 
proposed  UHS  river  water  temperature  and 
level  limiU.  The  proposed  UHS  TS  ACTION 
Statements  ensure  that  the  plant  is  directed 
to  enter  a  safe  shutdown  condition  whenever 
the  capabiUty  to  mitigate  design  basis 
accidents  and  transients  is  lost.  The  proposed 
changes  to  the  UHS  TS  surveillance 
requirements  to  increase  monitoring  of  the 
river  water  temperature  at  82"?  adequately 
ensures  that  the  actions  required  when  river 
temperatures  exceed  85°F  are  taken  as 
appropriate.  Since  the  UHS  will  still  remain 
capable  of  meeting  all  applicable  design  basis 
requirements  and  retaining  the  capability  to 
mitigate  the  consequences  of  accidents 
described  in  the  HC  UFSAR,  the  proposed 
changes  were  determined  to  be  justified.  As 
a  result,  these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated  nor  significantly  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

With  the  approval  of  the  proposed  changes 
to  the  SSWS/SACS/EDG/UHS  TS.  the 
proposed  TS  Bases  changes  are  considered  to 
be  editorial  in  nature.  As  a  result,  the 
proposed  Bases  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated  nor  significantly  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  SSWS/SACS/ 
EDG  TS  contained  in  this  submittal  will  not 
adversely  impact  the  operation  of  any  safety 
related  component  or  equipment.  Since  the 
proposed  changes  involve  no  hardware 
°  changes  and  no  changes  to  existing 
structures,  systems  or  components,  there  can 
be  no  impact  on  the  potential  occurrence  of 
any  accident  due  to  new  equipment  failure 
modes.  The  additional  system  configuration 
limits  and  changes  to  the  operation  of  SSWS/ 
SACS/EEIGs  imposed  by  the  proposed 
changes  ensure  that  SSWS/SACS  and  the 
UHS  can  remove  required  heat  loads  during 
design  basis  accidents  and  transients  with 
the  proposed  UHS  river  water  tem[>erature 
and  level  limits.  Furthermore,  there  is  no 


change  in  plant  testing  proposed  in  this 
change  request  which  could  initiate  an  event. 
Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  di^rent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  UHS  TS 
contained  in  this  submittal  will  not  adversely 
impact  the  operation  of  any  safety  related 
component  or  equipment.  Since  the  proposed 
changes  involve  no  hardware  changes  and  no 
changes  to  existing  structures,  systems  or 
components,  there  can  be  no  impact  on  the 
potential  occurrence  of  any  accident  due  to 
new  equipment  bilure  modes.  The 
additional  system  configuration  limits 
imposed  by  the  proposed  UHS  LCO  ensure 
that  supported  systems  can  remove  required 
heat  loads  during  design  basis  accidents  and 
transients  with  the  proposed  UHS  river  water 
temperature  and  level  limits.  Furthermore, 
there  is  no  change  in  plant  testing  proposed 
in  this  change  request  which  could  initiate 
an  event.  The  proposed  changes  to  the  UHS 
TS  surveillance  requirements  to  increase 
monitoring  of  the  river  water  temperature  at 
82  "F  adequately  ensures  that  the  actions 
required  when  river  temperatures  exceed  85 
"F  are  taken  as  appropriate.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

With  the  approval  of  the  proposed  changes 
to  the  SSWS/SACS/EDG  UHS  TS,  the 
proposed  TS  Bases  changes  are  considered  to 
be  editorial  in  nature.  As  a  result,  the 
proposed  Bases  changes  will  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  for  the  TS  related  to 
the  SSWS/SACS/EDGs  establish  consistent 
and  appropriate  requirements  for  SSWS/ 
SACS/EDG  and  UHS  operability 
requirements.  The  additional  system 
configiuation  limits  and  changes  to  the 
operation  of  SSWS/SACS/EDG  are  being 
made  to  ensure  that  SSWS/SACS  can  remove 
required  heat  loads  during  design  basis 
accidents  and  transients  with  the  proposed 
UHS  river  water  temperature  and  level  limits. 
The  link  to  the  UHS  LCO  in  the  proposed 
SSWS/SACS/EDG  TS  ACTION  Statements 
and  the  revision  to  the  SACS  ACTION 
Statement  for  one  inoperable  SACS 
subsystem  ensure  that  the  plant  is  directed 
to:  (1)  enter  a  safe  shutdown  condition 
whenever  the  capability  to  mitigate  design 
basis  accidents  and  transients  is  lost:  or  (2) 
enter  a  conservatively  short  period  of 
continued  operation  when  system 
redundancy  is  reduced.  Since  the  SSWS/ 
SACS/EDG  will  still  remain  capable  of 
meeting  all  applicable  design  basis 
requirements  and  retaining  the  capability  to 
mitigate  the  consequences  of  accidents 
described  in  the  HC  UFSAR,  the  proposed 
changes  contained  in  this  submittal  were 
determined  to  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  for  the  TS  related  to 
the  UHS  ensure  continued  capability  of  the 
UHS  to  mitigate  the  consequences  of  design 
basis  accidents  and  transients.  The  additional 


SSWS/SACS  configuration  limits  and 
changes  to  the  operating  limits  of  the  UHS 
ensure  that  the  UHS  can  remove  required 
heat  loads  during  design  basis  accidents  and 
transients  with  the  proposed  river  water 
temperature  and  level  limits.  The  proposed 
UHS  TS  ACTION  Statements  ensure  that  the 
pl^t  is  directed  to:  (1)  enter  a  safe  shutdown 
condition  whenever  the  capability  to  mitigate 
design  basis  accidents  and  transients  is  lost; 
or  (2)  enter  a  conservatively  short  period  of 
continued  operation  when  supported  system 
redundancy  is  reduced.  Since  the  UHS  will 
still  remain  capable  of  meeting  all  applicable 
design  basis  requirements  and  retaining  the 
capability  to  mitigate  the  consequences  of 
accidenU  described  in  the  HC  UFSAR,  the 
proposed  changes  contained  were 
determined  to  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

With  the  approval  of  the  proposed  changes 
to  the  SSWS/SACS/UHS  TS,  the  proposed  TS 
Bases  changes  are  considered  to  be  editorial 
in  nature.  As  a  result,  the  proposed  bases 
changes  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  PeimsviMe  Public  Library,  190 
S.  Broadway.  Peimsville,  NJ  08070. 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawm,  1400  L  Street,  NW.. 
Washington,  DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 
South  Carolina  Electric  &■  Gas  Company 

(SCESrG).  South  Carolina  Public 

Service  Authority,  Docket  No.  50-395, 

Virgil  C.  Summer  Nuclear  Station, 

Unit  No.  1,  Fairfield  County,  South 

Carolina 
Date  of  amendment  request:  May  21, 

1997 

Description  of  amendment  request: 
The  pro{>osed  amendment  would  revise 
the  Virgil  C.  Summer  Nuclear  Station 
Technical  Specifications  (TS), 
Surveillance  Requirements  (SRs),  to 
change  the  methodology  for  testing  the 
charcoal  adsorbers  in  (1)  the  control 
room  normal  and  emergency  air 
handling  system  (TS  3/4.7.6),  and  (2) 
the  spent  fuel  pool  ventilation  system 
(TS  3/4.9.11),  by  reference  to  the 
methodology  of  ASTM  D  3803-1989 
from  the  ANSI  STD  N509-1980. 

The  proposed  reference  testing 
methodology  to  ASTM  D  3803-1989  for 
the  control  room  is  at  a  relative 
humidity  of  70%  and  30  degrees  C  with 
methyl  iodide  penetration  of  <  2.5%. 
The  proposed  reference  testing 
methodology  to  ASTM  D  3803-1989  for 
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the  spent  fuel  pool  is  at  a  relative 
humidity  of  95%  and  30  degrees  C  with 
a  methyl  iodide  penetration  of  <  2.5%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  revises  the 
methodology  for  testing  the  charcoal 
adsorbers  in  the  Control  Room  Normal  and 
Emergency  Air  Handling  System  and  the 
Spent  fuel  Pool  Ventilation  System 
(Engineered  Safeguards  Feature  lESF]  air 
handling  units)  to  the  updated  Standard  Test 
Method  for  Nuclear-Grade  Carbon.*   *   '.The 
charcoal  adsorbers  are  not  initiators  of  any 
analyzed  event.  *   *   •  The  charcoal  adsorbers 
will  be  tested  to  the  updated  version  of  the 
approved  standard,  which  generally  contains 
more  stringent  testing  requirements.  The 
change  does  not  affect  the  operation  of  the 
ESF  air  handling  units.  The  new  testing 
requirements  will  continue  to  ensure  that  the 
ESF  air  handliog  units  will  be  capable  of 
performing  their  safety  function  and  meeting 
the  assumptions  in  the  safety  analysis  {Final 
Safety  Analysis  Report  (FSAR)|.  The  change 
does  not  affect  the  mitigation  capabilities  of 
any  component  or  system  nor  does  it  affect 
the  assumptions  relative  to  the  mitigation  of 
accidents  or  transients.  Therefore,  the  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  pouibihty  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  revises  the 
methodology  for  testing  the  charcoal 
adsorbers  in  the  Control  Room  Normal  and 
Emergency  Air  Handling  System  and  the 
Spent  fuel  Pool  Ventilation  System  •   •   *  to 
the  updated  Standard  Test  Method  for 
Nuclear-Crade  Cartxsn.  The  change  does  not 
involve  a  significant  change  in  the  design  or 
operation  of  the  plant.  The  changes  do  not 
involve  a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed),  or  new  or  unusual  operator 
actions.  No  new  or  different  accident 
scenarios,  transient  precursors,  failure 
mechanisms,  or  limiting  single  failures  will 
be  introduced  as  a  result  of  this  change. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  change  revises  the 
methodology  for  testing  the  charcoal 
adsortwrs  in  the  Control  Room  Normal  imd 
Emergency  Air  Handling  System  and  the 
Spent  fuel  Pool  Ventilation  System  *   *   *  to 
the  updated  Standard  Test  Method  for 
Nuclear -Grade  Carbon.  Testing  of  the 
charcoal  adsortiers  in  the  ESF  air  handling 
units  to  the  new  standard  will  continue  to 
ensure  the  systems  perform  their  design 


function.  The  increase  in  the  allowed 
penetration  percentage  does  not  affect  the 
accident  analysis  because  testing 
requirements  are  more  stringent  and  the 
higher  allowed  percentages  continue  to  be 
below  the  assumptions  of  the  safety  analysis 
(FSARj.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  SC 
29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218. 

NBC  Project  Director:  Gordon  Edison, 
Acting. 
Southern  Nuclear  Operating  Company, 

Inc.,  Docket  Nos.  50-348  and  50-364. 

Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 
Date  of  amendments  request:  May  27, 

1997 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  applicable  Modes  for  Source 
Range  Nuclear  Instrumentation 
(Technical  Specification  3/4.3.1, 
"Reactor  Trip  System 
Instrumentation"),  provide  allowances 
for  an  exception  to  the  requirements  for 
the  state  of  the  power  supplies  for 
Residual  Heat  Removal  System 
discharge  to  charging  pump  suction 
valves  following  Mode  changes 
(Technical  Specification  3/4.5.2.  "ECCS 
Subsystems— T.vg  greater  than  SSO'F" 
and  3/4.5.3,  "ECCS  Subsystems— T,v, 
less  than  350''F").  and  delete  cycle- 
specific  guidance  concerning  manual 
emergency  engineered  safety  feature 
function  input  checks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  propoaad  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  (Final  Safety  Analysis 
Report].  The  purposes  for  repositioning  the 
breakers/disconnects  for  MOVs  (motor- 
operated  valves!  B70eA  and  8706B  are  to 
ensure  that  the  ECCS  (Emergency  Core 
Cooling  System)  System  is  aligned  properly 
such  that  the  assumptions  used  in  the  safisty 


analyses  are  met  and  to  prevent  {rassible 
overpressurization  of  the  charging  pump 
suction  line  piping.  The  likelihood  of  a 
severe  transient  occurring  in  this  time  hame 
is  very  small  and  has  to  be  weighed  against 
the  possibility  of  over  pressurizing  the  CVCS 
[Chemical  and  Volume  Control  System] 
charging  pump  suction  piping.  The 
allowance  of  a  4  hour  time  period  to  perform 
the  required  aligmnent  appropriately  weighs 
this  risk.  Changing  the  applicability  of  the 
requirement  to  have  indication  from  a  Source 
Range  Nuclear  Instrument  available  to  agree 
with  the  design  of  the  plant  does  not  change 
the  physical  design  of  the  plant  or  affect  any 
assumptions  used  in  accident  analyses  and. 
therefore,  has  no  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR.  The  allowance  of  1 
hour  to  perform  the  Source  Range  Channel 
Check  upon  reaching  P-6  from  Mode  2  is 
consistent  with  the  current  basis  for  a  source 
range  channel  inoperable.  Therefore,  these 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  changes  to  the  Technical 
Specifications  do  not  increase  the  possibility 
of  a  new  or  different  kind  of  accident  than 
any  accident  already  evaluated  in  the  FSAR. 
No  new  limiting  single  failure  or  accident 
scenario  has  been  created  or  identified  due 
to  the  proposed  changes.  Safety-related 
systems  will  continue  to  {perform  as 
designed.  Therefore,  the  proptosed  changes 
do  not  create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
previously  evailuated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  margin  of  safety  is  not 
significantly  reduced  due  to  the  proposed 
changes  to  the  breaker/disconnect 
positioning  requirements  of  TS  (Technical 
Specifications]  3/4.5.2  and  3/4.5.3  when 
transitioning  between  Modes  3  and  4.  The 
likelihood  of  either  a  severe  transient 
occurring  in  Mode  3  or  the  possible 
overpressurization  of  the  CVCS  charging 
pump  suction  line  by  the  RHR  (residual  heat 
removal)  system  in  Mode  4  is  very  small. 
Changing  the  Applicability  of  the 
requirement  to  have  indication  from  a  Source 
Range  Nuclear  Instrument  available  to  agree 
with  the  design  of  the  plant  does  not  change 
the  physical  design  of  the  plant  or  affect  any 
assiunptions  used  in  accident  analyses  and, 
therefore,  has  no  effect  on  the  margin  of 
safety.  These  proposed  changes  are 
technically  consistent  with  the  requirements 
and  standard  format  of  NUREG-1431, 
Revision  1.  Performing  the  source  range 
channel  check  within  1  hour  upon  reaching 
P-e  from  Mode  2  does  not  change  the 
physical  design  of  the  plant  or  affect  any 
assumptions  used  in  accident  analyses  and, 
therefore,  also  does  not  (a)ffect  the  margin  of 
safety.  Thus,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  May  28, 
1997 

Description  of  amendments  request: 
The  proposed  amendments  would  insert 
a  footnote  in  Technical  Specification 
(TS)  Surveillance  Requirement 
4.8.1.1.2.e,  to  clarify  that  load  rejection 
testing  of  the  shared  emergency  diesel 
generator  set  on  either  unit  may  be  used 
to  satisfy  TS  4.8.1.1. 2. e  surveillance 
requirements  for  both  units. 

fiasis  for  proposed  no  significant 
hazards  consideration  detenfiination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  clarify  that  load 
rejection  testing  of  the  shared  emergency 
diesel  generator  set  is  only  required  once  per 
five  years,  and  that  testing  of  the  shared  EOG 
[emergency  diesel  generator)  set  on  one  unit 
may  be  used  to  satisfy  SR  [Surveillance 
Requirement)  4.8.1.1. 2. e  requirements  for 
both  units.  These  changes  do  not  affect  the 
probability  or  consequences  of  an  accident. 
There  are  no  changes  being  made  to  the 
emergency  diesel  generator  testing  program. 
These  changes  simply  clarify  the  existing  test 
program  and  the  intent  of  the  test 
requirements. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  diffiBrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  clarify  that  load 
rejection  testing  of  the  shared  emergency 
diesel  generator  set  is  only  required  once  p»er 
five  years,  and  that  testing  of  the  shared  CDG 
set  on  one  unit  may  be  used  to  satisfy  SR 
4.8.1.1. 2. e  requirements  for  both  units.  No 
new  testing  configuration  is  being  proposed 
that  could  create  the  possibility  of  any  new 
or  different  kind  of  accident  from  any 


accident  previously  evaluated.  There  are  no 
changes  being  made  to  the  emergency  diesel 
generator  testing  program.  These  changes 
simply  clarify  the  existing  test  program  and 
the  intent  of  the  test  requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  clarify  that  load 
rejection  testing  of  the  shared  emergency 
diesel  generator  set  is  only  required  once  per 
five  years,  and  that  testing  of  the  shared  EDC 
set  on  one  unit  may  be  used  to  satisfy  SR 
4.8.1.1.2.6  requirements  for  both  units.  A 
similar  technical  specification  change  has 
been  previously  approved  by  the  NRC  for 
Hatch  Nuclear  Plant.  The  technical 
specification  bases  and  the  Final  Safety 
Analysis  Report  have  been  reviewed. 
Clarification  of  the  testing  requirements  has 
no  effect  on  the  margin  of  plant  safefy  since 
no  reduction  in  the  test  program  is  involved. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford' 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Seivice 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  May  2, 
1997. 

Description  of  amendment  request: 
The  proposed  change  would  continue  to 
allow  entry  into  Operational  Conditions 
1,  2,  and  3  with  the  inboard  main  steam 
isolation  valve  (MSIV)  leakage  control 
subsystem  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  Increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

This  License  Amendment  application 
proposes  a  revision  to  the  exception  to 
Limiting  Condition  for  Operation  (LCO)  3.0.4 
as  it  appUes  to  the  Technical  Specification 
(TS)  for  the  MSIV  Leakage  Control  System 
(LCS).  This  revision  is  proposed  to  permit 
completion  of  activities  necessary  to 
implement  the  most  appropriate  (>ermanent 
resolution  for  the  issues  tliat  resulted  from 
the  elimination  of  the  secondary  containment 
bypass  leakage  path  through  the  Main  Steam 
Line  drains.  In  addition,  the  revision  clarifies 
that  the  exception  only  applies  to  the  Inboard 
MSIV  LCS  subsystem.  The  drains  will  remain 
in  their  current  configuration,  which  seals  off 
the  secondary  containment  bypass  leakage 
path.  The  sealed  drain  path  results  in  a 
temporary  inoperabilify  of  the  Inboard  MSFV 
LCS  subsystem  when  the  plant  is  operated 
below  50  percent  rated  thermal  power  (RTP), 
due  to  condensate  build-up  in  the  bottom  of 
the  steam  lines  between  the  MSIVs.  The 
requested  3.0.4  exception  is  necessary  to 
p>ermit  plant  startups  with  this  temporary 
inoperabilify.  The  exception  to  LCO  3.0.4 
simply  permits  use  of  the  existing  Action 
statement  (Condition  A  of  LCO  3.6.1.9) 
during  MODE  changes. 

The  probabilify  of  occurrence  of  a 
previously  evaluated  accident  is  not  affected 
by  the  proposed  revision  of  the  LCO  3.0.4 
exception  since  no  change  to  the  plant  or  to 
the  manner  in  which  the  plant  is  operated  is 
involved.  The  existing  plant  configuration 
will  be  maintained,  and  possible  concerns 
resulting  from  that  configuration  have  been 
analyzed.  The  extra  weight  of  the  water 
pooled  between  the  MSIVs  was  analyzed 
with  resptect  to  piping  supports  and  seismic 
considerations  and  was  found  to  be 
acceptable,  and  condensate  that  is  carried 
past  the  outboard  MSIVs  will  be  drained  to 
the  condenser  by  drain  connections 
downstream  of  the  outboard  MSIVs  before  it 
can  reach  the  turbine.  The  temporary 
inoperabilify  of  the  Inboard  MSIV  LCS 
sulMystem  when  below  50  percent  RTP  has 
no  impact  on  accident  initiation  probabilify, 
since  the  MSIV  LCS  does  not  serve  to  prevent 
accidents,  but  is  only  used  in  mitigating  the 
consequences  of  Loss  of  Coolant  Accidents 
(LOCAs)  that  have  already  occurred. 

The  consequences  of  an  accident  are  not 
affected  in  that  the  Outboard  MSIV  LCS 
subsystem  will  be  available  to  perform  the 
MSrV  LCS  function  by  mitigating  the 
consequences  of  a  LOCA  during  the 
temporary  p>eriod  in  which  the  Inboard  MSIV 
LCS  subsystem  is  unavailable.  Condensate 
that  is  carried  pa$t  the  outboard  MSIVs  will 
be  drained  to  the  condenser  by  drain 
connections  downstream  of  the  outboard 
MSIVs:  therefore,  no  imfwirment  of  the 
Outboard  MSIV  LCS  subsystem  will  result 
from  condensed  water.  The  Required  Action 
and  Completion  Time  for  one  inoperable 
MSIV  LCS  subsystem  remains  the  same,  and 
limits  plant  operation  to  the  previously 
established  30-day  Allowable  Outage  Time. 
The  Required  Action  if  both  subsystems  of 
MSrV  LCS  were  to  become  inoperable  also 
remains  the  same.  The  MSIV  function  of 
isolating  the  Main  Steam  Lines  is  also 
unaffected  by  the  existing  plant 


configuration,  since  MSIV  performance  will 
not  be  affscted  by  the  existence  of 
accumulated  water  in  the  bottom  of  the  steam 
lines  between  the  MSIVs  during  plant 
operation  below  50  percent  RTP.  Therefore, 
if  necessary,  the  Main  Steam  Lines  will  be 
isolated,  and  leakage  past  the  MSIVs  will  be 
routed  for  filtration  as  in  the  design-basis 
radiological  analyses,  and  the  safety  and 
radiological  consequences  of  previously 
evaluated  accidents  will  remain  unaffected. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  permit 
inoperability  of  the  Inboard  MSIV  LCS 
subsystem  during  periods  of  startup  and 
power  ascension  to  50  percent  RTP  and 
during  shutdown  below  50  percent  RTP  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  Inboard  MSFV  LCS  subsystem 
is  only  credited  during  a  large-break  LOCA 
wherein  Reactor  Coolant  System 
depressurization  occiu^.  The  temporary 
unavailability  of  the  Inboard  MSIV  LCS 
subsystem  can  be  mitigated  by  operation  of 
the  Outboard  MSFV  LCS  subsystem.  The 
amendment  to  the  TS  is  an  administrative 
change  that  does  not  involve  change  to  the 
current  plant  design  or  methods  of  operation. 
No  new  plant  equipment  hilure  modes  or 
accident  initiators  are  introduced  by  the  LCO 
3.0.4  exception. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  resfwnse  to  a  large-break  LOCA  will 
not  be  affected  since  the  Outboard  MSIV  LCS 
subsystem  can  be  assumed  to  be  available 
during  the  limited  {leriod  of  time  that  the 
Technical  Specifications  permit  the  Inboard 
subsystem  to  be  unavailable.  Allowing  entry 
into  MODES  1,  2,  and  3  while  utiUzing  the 
existing  Condition  A  and  Required  Action 
A.l  does  not  reduce  the  mai^n  of  safety 
since  the  Completion  Time  allowed  for  that 
Condition  is  not  increased.  The  proposed 
change  will  have  no  adverse  impact  on  the 
reactor  coolant  system  pressure  boundary  nor 
will  other  system  protective  boundaries  or 
safety  limits  be  affected. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington.  DC 
20037. 

NRC  Project  Director  Gail  H.  Mannis. 
The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 


Company,  Docket  No.  50-440,  Perry 

Nuclear  Power  Plant.  Unit  1,  Lake 

County,  Ohio 
Date  of  amendment  request:  May  2, 

1997 

Description  of  amendment  request: 
The  proposed  change  would  allow  the 
leakage  rate  of  one  or  more  main  steam 
lines  to  be  up  to  35  standard  cubic  feet 
per  hotir  (sc&),  as  long  as  the  total 
leakage  rate  through  all  four  main  steam 
lines  is  less  than  or  equal  to  100  scfh. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiflcant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  involves  the  deletion 
of  the  portion  of  Technical  Specification 
Surveillance  Requirement  (SR)  3.6.1.3.10  that 
states  the  increased  leakage  rate  of  less  than 
or  equal  to  35  scfh  for  an  individual  main 
steam  line  is  only  acceptable  for  Operating 
Cycle  6,  and  a  deletion  of  the  restriction  that 
a  main  steam  line  leakage  rate  of  less  than 
or  equal  to  35  scfh  is  acceptable  for  only  one 
main  steam  line.  The  overall  main  steam  line 
leakage  limit  of  less  than  or  equal  to  100  scfh 
for  all  four  main  steam  lines  is  not  being 
revised. 

The  MSIV  [main  steam  isolation  valve) 
leakage  is  not  an  initiator  of  an  accident, 
including  the  steam  line  rupture  accident. 
Therefore,  the  probability  of  an  accident 
previously  evaluated  has  not  changed. 

The  consequences  of  interest  are  the 
radiological  dose  consequences  following  a 
large-break  Loss  of  Coolant  Accident  (LOCA). 
This  is  the  event  which  the  regulatory 
guidance  requires  to  be  evaluated  using  the 
extremely  conservative  source  term 
assumptions  of  Regulatory  Guide  1.3, 
"Assumptions  Used  for  Evaluating  the 
Potential  Radiological  Consequences  of  a 
Loss  of  Coolant  Accident  for  Boiling  Water 
Reactora."  Since  the  overall  main  steam  line 
leakage  rate  of  less  than  or  equal  to  100  scfh 
for  all  four  main  steam  lines  is  not  being 
revised,  the  radiological  consequences  of  an 
accident  previously  evaluated  has  not 
changed. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  have  not 
lignificanUy  increased. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  does  not  physically 
alter  the  plant  or  systems  or  equipment  in  the 
plant,  or  the  method  for  operation  of  the 
plant.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  change  does  not  revise  the 
overall  combined  leakage  rate  of  less  than  or 


equal  to  100  scfh  for  all  four  main  steam  lines 
that  is  permitted  in  the  present  Specification. 
It  is  the  combined  main  steam  line 
penetration  leakage  rate  that  is  assumed  in 
the  radiological  accident  analyses.  Thus, 
although  individual  steam  line  leakage  rates 
may  be  less  than  or  equal  to  35  scfh,  as  long 
as  overall  leakage  of  the  four  main  steam 
lines  is  maintained  at  its  current  value  of  less 
than  or  equal  to  100  scfh,  the  proposed 
change  does  not  reduce  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW..  Washington.  DC 
20037. 

NRC  Project  Director:  Gail  H.  Marcus. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No. 
1  and  No.  2,  Louisa  County,  Virginia 
Date  of  amendment  request:  November 
9. 1987.  as  supplemented  March  31, 
1988.  June  8,  1992  and  February  4, 
1997 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station  (NA  1&2). 
The  changes  would  reformat  the 
operability  and  surveillance 
requirements  for  the  intermediate  range 
(IR)  channels  to  be  consistent  with 
NUREG-0452,  Revision  4,  "Standard 
Technical  Specifications  (STS)  for 
Westinghouse  Pressurized  Water 
Reactors"  (Fall  1981),  which  is 
applicable  to  NA  1&2.  Also,  the 
proposed  changes  would  revise  the 
nominal  IR  high  flux  trip  setpoint.  The 
IR  nuclear  flux  trips  provide  backup 
reactor  core  protection  during  reactor 
startup.  There  is  no  operating  condition 
under  which  the  IR  trip  provides  sole 
overpower  protection.  It  is  a  backup  trip 
only,  and  no  credit  is  taken  for  the  trip 
in  the  NA  18t2  Updated  Final  Safety 
Analysis  Report  (UFSAR).  Operating 
experience  at  NA  1&2  has  shown  the  IR 
chaiuiel  response  to  be  sensitive  to  core 
loading  patterns,  varying  core  bumups, 
and  control  rod  positions,  and  the 
variability  in  the  channel  response  had 
made  it  difficult  to  maintain  the 
channels  in  proper  calibration. 
Therefore,  the  proposed  change  would 
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elevaie  me  nomina:  ik  nigh  flux  trip 
setpoint  from  a  current  equivalent  to 
25%  of  rated  thermal  power  to  a  current 
equivalent  to  35%  of  rated  thermal 
power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[The  proposed  changes  would  not:] 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  There  is  no  adverse 
impact  on  the  safety  analysis  (since  no  credit 
is  taken  for  the  trips  in  the  existing  analyses), 
and  no  degradation  of  the  protection  system 
redundancy  or  reliability.  This  latter 
conclusion  is  based  on  sensitivity  studies 
which  show  that  the  effectiveness  of  the  flux 
trip  system  in  protecting  against  the  low 
power  reactivity  excursions  examined  in  the 
FSAR  is  not  sensitive  to  realistic  variations 
in  the  actual  flux  trip  setpoint. 

2.  Create  the  probability  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  identified,  since  the  severity  of 
the  analyzed  accidents  is  unchanged,  and 
since  only  a  change  to  a  setpoint  and  the 
associated  surveillance  requirements  for  the 
reactor  protection  system  is  involved. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  since  none  of  the  safety 
analysis  input  or  assumptions  are  changed, 
nor  are  the  probability  nor  the  consequences 
of  any  previously  analyzed  accidents 
increased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director  Brenda 
Mozafari  (Acting). 

Previnnsh-  Pubiishpd  Vntices  of 

ConsuiJ-r  ctiDii  i-r  issuaiu  e  of 
AmetiiiiiH  iiN  ■,    }  <i(   uty  Operating 
Licenaes.  -'■■•LKtsi  i;  \r>  Sipnifirant 
Hazards  (  imis;!!!'?  ,m  (s'n  i )(■!!■ '-ir  ;iration, 
and  Opportunity  tor  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 


for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 
Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 
Date  of  application  for  amendment: 
March  31,  1997 

Brief  description  of  amendment:  The 
proposed  amendment  would  remove 
containment  isolation  valve  863  from 
Technical  Specification  Table  3.6-1, 
"Non-Automatic  Containment  Isolation 
Valves  Open  Continuously  or 
Intermittently  for  Plemt  Operation." 

Date  of  publication  of  individual 
notice  in  Federal  Register:  May  15. 1997 
(62  FR  26823). 

Expiration  date  of  individual  notice: 
June  16,  1997. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311. 
Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2.  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  25. 
1997 

Brief  description  of  amendment 
request:  The  proposed  amendment 
changes  to  revise  Technical 
Specification  3.5.2  to  eliminate  the  flow 
path  from  the  residual  heat  removal 
system  to  the  reactor  coolant  system  hot 
legs  that  is  specified  in  Limiting 
Condition  for  Operation  3.5.2.C.2. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  May  14, 1997 
(62  FR  26574). 

Expiration  date  of  individual  notice: 
June  13,  1997. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-311.  Salem  Nuclear 
Generating  Station,  Unit  No.  2.  Salem 
County,  New  Jersey 

Date  of  amendment  request:  May  1, 
1997 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specification 
(TS)  3/4.7.7,  "Auxiliary  Building 
Exhaust  Air  Filtration  System,"  and  add 


a  new  TS  Section  3/4.7.11.  "Switchgear 
and  Penetration  Area  Ventilation 
System."  The  change  to  TS  3/4.7.7 
would  allow  for  an  increase  in  the 
allowed  outage  time  from  7  to  14  days 
when  one  auxiliary  building  exhaust  fan 
is  inoperable.  The  new  TS  3/4.7.11 
addresses  the  support  function  this 
system  provides  to  other  necessary 
safety  support  components. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  May  15,  1997 
(62  FR  26826). 

Expiration  date  of  individual  notice: 
June  16, 1997. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 
Public  Service  Electric  &■  Gas  Company, 

Docket  Nos.  50-272  and  50-311, 

Salem  Nuclear  Generating  Station, 

Unit  Nos.  1  and  2,  Salem  County,  New 

Jersey 
Date  of  amendment  request:  May  14. 

1997 

Brief  description  of  amendment 
request:  Your  application  proposes 
changes  to  revise  Technical 
Specification  Surveillance  Requirement 
4.7.6.1.d.l  to  indicate  that  the  specified 
acceptable  filter  differential  pressure 
(DP)  is  to  be  measured  across  the  filter 
housing  and  to  change  the  filter  DP 
acceptance  value  from  less  than  or  equal 
to  3.5  inches  water  gauge  to  less  than  or 
equal  to  2.70  inches  water  gauge. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  May  29,  1997 
(62  FR  29158). 

Expiration  date  of  individual  notice: 
June  30.  1997. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem,  NJ  08079. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Conmiission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
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published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 
Boston  Edison  Company.  Docket  No. 

50-293.  Pilgrim  Nuclear  Power 

Station,  Plymouth  County, 

Massachusetts 
Date  of  application  for  amendment: 

November  26, 1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
SpeciHcations  Definition  l.M,  "Primary 
Containment  Integrity,"  Note  6  on  Table 
3.2.A  for  the  high  flow  main  steam  line 
instrumentation,  Table  3.2.D  for  a 
typographical  error.  Table  3.2.F  to 
reflect  a  change  made  in  instrument 
type  for  the  suppression  chamber  water 
temperature  instrumentation,  Table 
3.2.F  to  reflect  modifications  made  to 
suppression  chamber  bulk  and  local 
temperature  instrumentation,  Bases 
Section  3/4.6G  to  remove  an  obsolete 
reference  to  Group  I  welds,  and  Bases 
Section  3/4. 7. A  to  remove  "high 
radiation"  from  the  description  of 
Primary  Containment  Group  1  initiation 
signals.  In  addition,  this  amendment 
includes  changes  made  to  the  Bases 
Section  3.10,  "Core  Alterations,"  as 
noted  by  BECo  letter  dated  March  7. 
1997. 

Date  of  issuance:  May  28,  1997. 

Effective  date:  May  28.  1997. 

Amendment  No.:  1 72. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
EagistBr  February  12.  1997  (62  FR 
6568).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  28,  1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  Massachusetts 
02360. 
Commonwealth  Edison  Company, 

Docket  Nos.  50-254  and  50-265, 

Quad  Cities  Nuclear  Power  Station, 

Units  1  and  2,  Rock  Island  County, 

Illinois 
Date  of  application  for  amendments: 

June  10. 1996,  as  supplemented  by 

letter  dated  February  17,  1997 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  reflect  the  transition 
from  General  Electric  Company  (GE)  to 
Siemens  Power  Corporation  (SPG)  as  the 
fuel  supplier  for  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2.  In 
addition,  as  an  administrative  action  by 
the  Conunission  that  only  involves  the 
format  of  the  licenses  and  does  not 
authorize  any  activities  outside  the 
scope  of  the  application  and 
supplement,  the  NRC  has  amended  the 
licenses  to  include  an  Appendix  C  that 
lists  additional  license  conditions.  The 
additional  license  condition  as  a  result 
of  the  review  of  this  application  reflects 
the  relocation  of  the  contents  of  TS  5.4 
to  the  Updated  Final  Safety  Analysis 
Report. 

Date  of  issuance:  May  23.  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  \77  and  175. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Licenses,  Technical 
Specifications  and  Updated  Final  Safety 
Analaysis  Report. 

Date  of  initial  notice  in  Federal 
Register  August  28, 1996  (61  FR 
44355).  The  February  17.  1997. 
submittal  provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  23. 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois 
61021. 
Consolidated  Edison  Company  of  New 

York,  Docket  No.  50-247.  Indian  Point 

Nuclear  Generating  Unit  No.  2. 

Westchester  County.  New  York 
Date  of  application  for  amendment: 

August  29,  1995,  as  supplemented 

August  7,  1996,  and  January  10.  1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 


Specifications  to  incorporate  the 
conunitments  made  in  connection  with 
Amendment  No.  183,  which  allowed  the 
installation  of  laser  welded  sleeves 
inside  of  defective  steam  generator 
tubes. 

Date  of  issuance:  May  20.  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No:  \92. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  8.  1995  (60  FR 
56365)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  20.  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 
Connecticut  Yankee  Atomic  Power 

Company,  Docket  No.  50-213. 

Haddam  Neck  Plant,  Middlesex 

County,  Connecticut 
Dates  of  application  for  amendment: 

December  24,  1996.  and  January  31, 

1997 

Brief  description  of  amendment: 
Changes  Administrative  Controls 
Section  of  the  Technical  Specifications 
to  implement  revised  management 
responsibilities  and  titles  that  reflect  the 
permanenUy  shut  down  status  of  the 
plant. 

Date  of  issuance:  May  22,  1997. 

Effective  date:  Effective  May  22,  1997, 
to  be  implemented  within  60  days  of 
issuance. 

Amendment  No.:  191. 

Operating  License  No.  DPR-61 : 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  26.  1997  (62  FR  14460) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  22,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  room  location: 
Russell  Library,  123  Broad  Street, 
Middletown,  CT  06457. 
Duquesne  Light  Company,  et  ai.  Docket 

Nos.  50-334  and  50-412.  Beaver 

Valley  Power  Station.  Unit  Nos.  1  and 

2,  Shippingport,  Pennsylvania 
Date  of  application  for  amendments: 

March  10,  1997 

Brief  description  of  amendments: 
These  amendments  modify  Unit  No.  1 
Technical  Specification  (TS)  5.2.1  to 
add  ZIRLO  as  fuel  assembly  material 
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and  add  reference  to  the  Nuclear 
Regulatory  Commission  approved 
Topical  Report  WCAP-12610, 
"Vantage+  Fuel  Assembly  Reference 
Core  Report,"  to  TS  6.9.1.12  for  both 
units. 

Date  of  issuance:  May  23, 1997. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos.:  203  and  84. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  9, 1997  (62  FR  17231) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  23,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Entergy  Operations,  Inc.,  Docket  No.  50- 

382,  Waterford  Steam  Electric  Station, 

Unit  3,  St.  Charles  Parish,  Louisiana 
Date  of  amendment  request:  February  5, 

1997,  as  supplemented  by  letter  dated 

March  26,  1997 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendix  A 
Technical  Specifications  for  Waterford 
Steam  Electric  Station,  Unit  3,  by 
revising  Technical  Specifications 
3.1.2.7,  3.1.2.8,  3.5.1,  3.5.4,  3.9.1,  and 
Bases  3/4.1.2.  The  changes  will  increase 
the  minimum  boron  concentration  in 
the  Safety  Injection  Tanks  and  the 
Refueling  Water  Storage  Pool  from  1720 
to  2050  ppm. 

Date  of  issuance:  May  29, 1997,  to  be 
implemented  within  60  days. 

Effective  date:  May  29.  1997. 

Amendment  No.:  129. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
'<egi8ter:  March  26,  1997,  (62  FR  14461) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  29,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefit)nt, 
New  Orleans,  LA  70122. 
GPU  Nuclear  Corporation,  et  al..  Docket 

No.  50-289,  Three  Mile  Island 

Nuclear  Station.  Unit  No.  1,  Dauphin 

County,  Pennsylvania 
Date  of  application  for  amendment: 

June  28,  1996.  as  supplemented 

March  11.  1997 

Brief  description  of  amendment:  The 
amendment  revises  Three  Mile  Island, 


Unit  1 ,  Technical  Specifications  to 
permit  the  use  of  10  CFR  50,  Appendix 
J,  Option  B,  Performance-Based 
Containment  Leakage  Testing. 

Date  of  issuance:  May  27,  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  201. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  31,  1996  (61  FR  40019) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  27,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY).  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 
Houston  Lighting  &  Power  Company, 

City  Public  Service  Board  of  San 

Antonio,  Central  Power  and  Light 

Company,  City  of  Austin,  Texas, 

Docket  Nos.  50-498  and  50-499, 

South  Texas  Project,  Units  1  and  2, 

Matagorda  County,  Texas 

Date  of  amendment  request:  August  8, 
1996 

Brief  description  of  amendments:  The 
amendments  allowed  the  trainsition 
&X)m  Mode  4  to  Mode  3  with  the 
turbine-driven  auxiliary  feedwater 
pump  inoperable  and  allowed  a  72-hour 
period  after  the  entry  into  Mode  3  to 
complete  all  necessary  operability 
testing. 

Date  of  issuance:  May  27,  1997. 

Effective  date:  May  27.  1997.  to  be 
implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  87;  Unit  2 — 
Amendment  No.  74. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  28,  1996  (61  FR  44359) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  27,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 
Northeast  Nuclear  Energy  Company, 

Docket  No.  50-245,  Millstone  Nuclear 

Power  Station,  Unit  1,  New  London 

County,  Connecticut 
Date  of  application  for  amendment: 

March  6, 1997 


Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  on  allowed  outage  times 
for  certain  protective  instrumentation 
and  also  for  reactor  building  access 
control.  The  amendment  adopts,  in  part, 
guidance  from  NUREG-0123,  "Standard 
Technical  Specifications  for  General 
Electric  Boiling  Water  Reactors  (BWR/ 
5)."  Revision  3,  and  NUREG-1433, 
"Standard  Technical  Specifications 
General  Electric  Plants  BWR/4," 
Revision  1. 

Date  of  issuance:  May  28.  1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No.:  101. 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  26,  1997  (62  FR  14462) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  28,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360  and  at  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Coimecticut  06385. 
Northeast  Nuclear  Energy  Company,  et 

al..  Docket  No.  50-423.  Millstone 

Nuclear  Power  Station,  Unit  No.  3, 

New  London  County,  Connecticut 

Date  of  application  for  amendment: 
March  31,  1997 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  Surveillance  4.7.1.2.1.b, 
which  requires  the  testing  of  the 
auxiliary  feedwater  motor-driven  and 
turbine-driven  pumps  en  recirculation 
flow  at  least  once  per  92  days.  The 
amendment  also  makes  changes  to  the 
appropriate  Bases  section. 

Date  of  issuance:  May  29,  1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  139. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  23,  1997  (62  FR  19832) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  29,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
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Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 
Northeast  Nuclear  Energy  Company,  et 

al..  Docket  No.  50-423.  Millstone 

Nuclear  Power  Station,  Unit  No.  3, 

New  London  County,  Connecticut 
Date  of  application  for  amendment: 

March  31,  1997 

Brief  description  of  amendment:  The 
amendment  separates  the  required 
testing  of  motor-operated  valve  thermal 
overload  protection  into  two  new 
surveillances. 

Date  of  issuance:  May  29,  1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  140. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
SpeciRcations. 

Date  of  initial  notice  in  FederaJ 
Register  April  23,  1997  (62  FR  19833) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  29,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 
Pprtland  General  Electric  Company,  et 

al..  Docket  No.  50-344,  Trojan 

Nuclear  Plant,  Columbia  County, 

Oregon 
Date  of  application  for  amendment: 

January  16.  1997,  as  supplemented  on 

February  24, 1997 

Brief  description  of  amendment:  This 
amendment  revises  the  license  to  delete 
the  prohibition  on  moving  a  spent  fuel 
assembly  shipping  cask  into  the  Fuel 
Building. 

Date  of  issuance:  May  19,  1997. 

Effective  date:  This  license 
amendment  is  efi^ective  as  of  the  date  of 
issuance  (May  19, 1997),  but  shall  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  196. 

Facility  Operating  License  No.  NPF-1 : 
The  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register:  March  26.  1997  (62  FR  14467). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 


Harrison  Street,  P.O.  Box  1151, 

Portland,  Oregon  97207. 

Portland  General  Electric  Company,.et 

al..  Docket  No.  50-344,  Trojan 

Nuclear  Plant,  Columbia  County, 

Oregon 
Date  of  application  for  amendment: 

January  28,  1997 

Brief  description  of  amendment:  This 
amendment  changes  the  Permanently 
Defueled  Technical  Specifications  to 
delete  the  requirement  for  NRC  prior 
approval  to  changes  in  the  Certified 
Fuel  Handler's  Training  Program. 

Date  of  issuance:  May  23,  1997. 

Effective  date:  May  2  3 ,  1 997. 

Amendment  No.:  197. 

Possession-Only  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  9,  1997  (62  FR  17241). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207. 
Southern  California  Edison  Company,  et 

al.  Docket  Nos.  50-361  and  50-362. 

San  Onofre  Nuclear  Generating 

Station,  Unit  Nos.  2  and  3,  San  Diego 

County,  California 
Date  of  application  for  amendments: 

April  15,  1997 

Brief  description  of  amendments: 
These  amendments  revise  Surviellance 
Requirement  3.8.1.8  of  Technical 
Specifications  (TS)  3.8.1,  "AC  Sources — 
Operating."  for  San  Ono&«  Nuclear 
Generating  Station  (SONGS),  Units  2 
and  3.  The  TS  change  will  allow  the 
licensee  to  credit  overlap  testing  to 
validate  the  capability  of  the  alternate 
offsite  power  source. 

Date  of  issuance:  June  2,  1997. 

Effective  date:  June  2, 1997. 

Amendment  Nos.:  Unit  2 — 136;  Unit 
3—128. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  1, 1997  (62  FR  23811)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety  E 
valuation  dated  June  2,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557.  Irvine. 
California  92713. 
Tennessee  Valley  Authority,  Docket  No. 

50-390  Watts  Bar  Nuclear  Plant,  Unit 

1,  Rhea  County,  Tennessee 


Date  of  application  for  amendment: 

January  10,  1997,  as  supplemented 

May  2  and  May  15,  1997 

Brief  description  of  amendment:  The 
amendment  modifies  the  Watts  Bar 
Nuclear  Plant  (WBN)  Unit  1  Technical 
Specifications  (TS)  in  order  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referring  to  Regulatory 
Guide  1.163,  "Performance- Based 
Containment  Leakage-Test  Program." 

Date  of  issuance:  May  27, 1997. 

Effective  date:  May  27,  1997. 

Amendment  No.:  5. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  29,  1997  (62  FR  4356) 
The  May  2  and  May  15,  1997  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 
Wolf  Creek  Nuclear  Operating 

Corporation,  Docket  No.  50-482,  Wolf 

Creek  Generating  Station,  Coffey 

County,  Kansas 
Date  of  amendment  request:  March  18, 

1997 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
4.5.2.C  to  clarify  when  a  containment 
entry  visual  inspection  is  required.  This 
change  reduces  the  visual  inspection 
requirement  to  at  least  once  daily  and  is 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  93-05, 
"Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation." 

Date  of  issuance:  May  28,  1997. 

Effective  date:  May  28,  1997,  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  No.:  105. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  23,  1997  (62  FR  19839) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  28,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
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William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washbum  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Notice  of  Issuance  of  Amendments  To 
Fa«  ilitv  Operating  i  it  ense*.  and  Final 
L)«>lernnjnation  of  %«  Signifiic  dnt 
Ha/ardLs  (Consideration  and 
Opportunitv  for  a  Hearinsi  'Exigent 
Publu   Announcement  or  Fraergency 
Circum.stance<i) 

During  Lhe  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  L 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  conmnent  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
conament,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  conunents,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 


issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  conmient.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  insp>ection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  July 
18, 1997,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 


accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  tn  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
for  the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  bctors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property^  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  focts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fiacts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hm-;^  held  would  take  place  while  the 
dmtiiioment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Geiman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(aKl) 
(iHv)  and  2.714(d). 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-456.  Braidwood 
Station.  Unit  No.  1.  Will  County. 
Illinois 
Date  of  application  for  amendment: 
Two  submittals  dated  May  23,  1997 
Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  4.5.2.b.l  to  include 
the  use  of  ultrasonic  testing  (UT)  to 


verify  that  the  emergency  core  cooling 
system  (ECCS)  is  completely  filled  with 
water.  For  the  ECCS  subsystems  with 
high  point  vent  valves  in  direct 
communication  with  the  operating 
systems,  UT  is  acceptable  in  lieu  of 
physically  opening  the  vents. 

Date  of  Issuance:  May  23,  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  83. 

Facility  Operating  License  No.  NPF- 
72:  The  amendment  revised  the  TSs. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  May  23. 1997. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

NRC  Project  Director.  Robert  A.  Capra. 
Commonwealth  Edison  Company, 

Docket  No.  STN  50-454.  Byron 

Station,  Unit  No.  1.  Ogle  County, 

Illinois 
Date  of  application  for  amendment: 

May  24, 1997,  as  supplemented  on 

May  31,  1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.5.2.b.l  to  include  the 
use  of  ultrasonic  testing  (UT)  to  verify 
that  the  emergency  core  cooling  system 
(ECCS)  is  completely  filled  with  water. 
For  the  ECCS  subsystems  with  high 
point  vent  valves  in  direct 
communication  with  the  operating 
systems,  UT  is  acceptable  in  lieu  of  ' 
physically  opening  the  vents.  This 
amendment  supersedes  NOED  No.  97- 
6-010  for  Byron.  Unit  1,  which  was 
granted  on  May  23,  1997. 

Date  of  Issuance:  June  1,  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  90. 

Facility  Operating  License  No.  NPF- 
37:  The  amendment  revised  the  TS. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  June  1,  1997. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 


First  National  Plaza.  Chicago.  Illinois 
60690. 

Local  Public  Document  Room 
location:  Byron  Public  Library  EHstrict, 
109  N.  Franklin.  P.O.  Box  434.  By»on. 
Illinois  61010. 

NRC  Project  Director:  Robert  A.  Capra. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  June,  1997. 

For  The  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director.  Division  of  Reactor  Proiects  DI/IV. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-15827  Filed  6-17-97;  8:45  am) 
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AGENCY:  Postal  Service. 
ACTION:  Notice  of  implementation  of 
changes  in  domestic  mail  rates  for 
Classroom  Periodicals. 

summary:  This  notice  sets  forth  the 
changes  in  permanent  rates  for 
Classroom  Periodicals  to  be 
implemented  as  a  result  of  a  decision  of 
the  Governors  of  the  Postal  Service  in 
Docket  No.  MC96-2,  and  the  resulting 
changes  in  temporary  rates  for 
Classroom  Periodicals  to  be 
implemented  concurrent  with  the 
movempnt  fn  the  next  step  of  phasing. 
EFFECT! vE  DA  E:  October  5,  1997. 
FOR  FUf 'MtR  INFORM* r»ON  CONtac-;  Eric 

SUPPutMENTAav  INFORMATION:  On  April 
4, 1996,  pursuant  to  its  authority  under 
39  U.S.C.  3621  et  seq..  the  Postal  Service 
filed  with  the  Postal  Rate  Commission 
(PRC)  a  request  for  a  recommended 
decision  on  a  number  of  mail 
classification  reform  proposals 
regarding  certain  types  of  preferred  rate 
mail  ("Classification  Reform  U 
(Nonprofit  Mail)",  PRC  Docket  No. 
MC96-'1  T'h*"  P^r  Dnblished  a  notice 
in  the  i-fdfiHi  Rt^j^ister  on  April  11, 
1996  (61  FR  16129-16146)  describing 
the  Postal  Service's  request  and  offering 
interested  parties  an  opportimity  to 
intervene. 

On  July  19,  1996,  the  PRC  issued  its 
first  Opinion  and  Recommended 
Decision  in  Docket  No.  MC96-2.  The 
PRC's  recommendations  very  closely 
tracked  the  Postal  Service's  proposals, 
with  the  exception  that  the  Commission 
deferred  action  on  the  changes  proposed 
regarding  the  Classroom  subclass  of 
Periodicals  mail.  On  August  5,  1996,  the 
Governors  of  the  Postal  Service, 
pursuant  to  their  authority  under  39 
U.S.C.  3625,  approved  the  permanent 
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rate  and  classification  changes 
recommended  by  the  PRC  at  that  time. 
61  FR  42464^2476  (August  15.  1996). 
Following  subsequent  proceedings,  the 
PRC  on  May  14.  1997.  issued  its  Further 
Opinion  and  Recommended  Decision  in 
Docket  No.  MC96-2.  which  pertained 
exclusively  to  Classroom  Periodicals. 
On  June  2,  1997,  the  Governors  of  the 
Postal  Service  approved  the  permanent 
rates  for  Classroom  Periodicals 
recommended  by  the  PRC.  A  copy  of  the 
attachment  to  that  Decision,  presenting 
the  permanent  rate  changes  approved  by 
the  Governors,  is  set  forth  below. 

Also  on  June  2.  1997.  the  Board  of 
Governors  of  the  Postal  Service, 
pursuant  to  its  authority  under  39 


U.S.C.  3625(f),  determined  to  implement 
the  permanent  rate  changes  approved  by 
the  Governors  effective  at  12:01  a.m.  on 
October  5, 1997  (Resolution  No.  97-9). 
The  Board  also  determined  in 
Resolution  No.  97-9  to  exercise  its 
authority  under  39  U.S.C.  3642  to 
establish  temporary  phased  rates  for 
Classroom  Periodicals  for  FY  1998  at 
Step  5  of  the  phasing  schedule  attached 
to  the  Resolution,  a  copy  of  which  is 
also  set  forth  below.  The  Step  5  rates  for 
Classroom  Periodicals  will  b« 
implemented  on  October  5,  1997. 

Under  both  the  new  permanent  and 
temporary  rate  schedules  for  Classroom 
Periodicals,  no  discount  will  be 
available  for  ZIP+4  Letter  mail.  In  this 


respect.  Classrootn  will  join  the  other 
preferred  subclasses  of  Periodicals,  for 
which  the  ZIP+4  letter  discount 
category  was  eliminated  in  the  earlier 
portion  of  Docket  No.  MC96-2.  Over  the 
years,  only  a  minute  portion  of 
Classroom  mail  has  qualified  for  the 
ZIP+4  Letter  discount. 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No.  97-9.  the 
Postal  Service  hereby  gives  notice  that 
the  rate  changes  set  forth  below  will 
become  effective  at  12:01  a.m.  on 
October  5,  1997. 
Stanli^  F.  MiTM. 
Chief  Countel,  Legitlative. 


Attachment  to  the  Decision  of  the  Govemora,  Docket  No.  MC96-2 

Attachment  to  Resolution  No.  97-9 

Periodicals;  Rate  Schedule  423.4;  Classroom  Publication 'o 

(Full  Rales)' 


Per  Pound: 

NonadvertJsing  position  

AdtfMiaing  portion :« 

[^eHvery  Office*  

8CF3  

142 

3  ; 

4  „ 

5  

6  

7  

8  „ 

Per  Piece: 

Less  NonadvertJsing  Factor  ol*  

Required  Preparation^  

Proialed  to  3-digit  city/5-digit 

Pretpned  to  Carrier  Route  

Discounts: 

Pr«par«d  to  Delivery  OtK^e* 

PraphNdto  SCF^ 

High  Density"  

Saturation'  

Automation  Discounts  lor  Autonuitlon  Compatible  Mail:  ■ 

From  Required 

Prebarcoded  Letter  Size  

PretMrcoded  Flats 

From  3/5  Digit: 

3-Digit  Pretjarcoded  Letter  Size  

5-Digit  Prebarcoded  Letter  Size 

Pret>ercoded  Flats  


Poatage  rale  unit 


Pound 

Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 


Place 
Piece 
Piece 

Piece 
Piece 
Piece 
Piece 


rWCO 

Piece 
Piece 


(cents) 


14.2 

16.9 
19.0 
21.4 
22.4 
25.1 
29.2 
33.6 
38.8 
43.2 

42 

21.9 
17.4 
10.7 

1.2 
0.6 
0.7 
2.1 


3.0 
2.4 

2.3 
2.3 
2.4 


Schedule  423.4  Notes 

'  Charges  are  computed  by  adding  the  appropnate  per-p»ece  charge  lo  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion,  as 

'Applies  to  earner  route  (including  high  density  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  office. 
'Applies  lo  mail  delivered  within  the  SCF  area  of  the  originating  SCF  office. 

*For  pes'  !  j'     aicuiation.  multiply  the  proportion  of  nonadvertising  content  by  this  factor  and  sut)trac1  from  the  applicable  piece  rate. 
*Mail  [.  (  s    '.«!  to  3-digil  (other  than  3-digit  city),  SCF.  states,  or  mixed  states. 

•  A;  i  1    i(,..  to  high  density  mail,  deducted  from  earner  route  presort  rate. 
^Appi_a!jiu  lo  saturation  mail,  deducted  from  earner  route  presort  rate. 

■  For  automation  compatHsle  mail  meeting  applicable  Postal  Service  regulations. 

*  Not  applicable  to  publications  containing  1 0  percent  or  leas  advertiaing  content. 

'0  If  qualfied.  Classroom  Mail  may  use  Wrthin-County  rataa  lor  appiicible  portions  of  a  mailing. 


:{,n44 


T,h], 


"Ri 


62,  No.  117  /  Wednesd. 


Phasing  Schedule;  Periodicals;  Rate  Schedule  423.4;  Classroom  Publications 


Per  Pound: 

Nonadvertising  portion  

Advertising  portion: 

Delivery  Office „ „ 

SCF  

1&2 

3 : 

4 

5 „ 

6 ^ 

7 

8 

Per  Piece: 

Less  ^4onadvertlsing  Factor  of  

Required  Preparation  

Presorted  to  3-digit  cJty/5-digit 

Presorted  to  Carrier  Route „ 

Discounts: 

Prepared  to  Delivery  Office  

Prepared  to  SCF 

High  Density , , 

Saturation  

Automation  Discounts  for  Automation  Compatible  Mail 
From  Required: 

Prebarcoded  Letter  Size 

Prebarcoded  Flats  „ 

From  3/5  Digit: 

3-Digit  Prebarcoded  Letter  Size  , 

5-Digit  Prebarcoded  Letter  Size 

l*rebarco<led  Flats  


Postage  rate  unit 


Pound  

Pound  

Pound  

Pound .....(, 

Pound  

Pound _ 

Pound „ 

Pound  

Pound 

Pound ....... 

Piece 

Piece  , 

Piece - _., 

Piece 

Piece  

Piece  , 

Piece  

Piece  

Piece 

Piece 

Piece  

Piece  


Steps 
(cents) 


14.3 


Step  6 
(cents) 


14.2 


16.9 

16.9 

19.0 

19.0 

21.4 

21.4 

22.4 

22.4 

25.1 

25.1 

29.2 

29.2 

33.6 

33.6 

38.8 

38.8 

43.2 

43.2 

A2 

4.2 

21.1 

21.9 

16.0 

17.4 

11.5 

10.7 

0.6 

1.2 

0.4 

0.6 

0.2 

0.7 

0.8 

2.1 

2.0 

3.0 

2.7 

2.4 

1.2 

2.3 

2.0 

2.3 

1.8 

2.4 

IFR  Doc.  97-16004  Filed  6-17-97;  8:45  ami 
MUJNQ  COM  mo-11-^ 


SECURr;ES 

ANC-   L.A 

^.-anQE 

COMMlSStO 

S 

^'■OiJos«K.:  Ci 

s'iectlon; 

Comment 

Recuest 

upon  Written  Raqueat.  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20S49. 

Extension:  Rule  17Ad-15:  SEC  File  No. 
270-360;  0MB  Control  No.  3235- 
0409. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  OfRce  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17Ad-15,  Signatvire  Guarantees, 
requires  transfer  agents  to  establish 
written  standards  for  the  acceptance  or 
rejection  of  guarantees  of  securities 
transfers  from  eligible  guarantor 
institutions.  Transfer  agents  are  also 


required  to  establish  procedures  to 
ensure  that  those  standards  are  used  by 
the  transfer  agent  to  determine  whether 
to  accept  or  reject  guarantees  from 
eligible  guarantor  institutions.  Also  ^ 
transfer  agents  must  maintain,  for  a 
period  of  three  years  following  the  date 
of  a  rejection  of  transfer,  a  record  of  all 
transfers  rejected,  along  with  the  reason 
for  the  rejection,  identification  of  the 
guarantor,  and  whether  the  guarantor 
failed  to  meet  the  transfer  agent's 
guarantee  standard.  These 
recordkeeping  requirements  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 

It  is  estimated  that  there  are  1,431 
registered  transfer  agents.  Of  the  1 ,431 
registered  transfer  agents,  approximately 
795  will  receive  fewer  than  100  items 
for  transfer.  It  is  expected  that  most 
small  transfer  agents  will  have  few,  if 
any,  rejections.  The  estimated  number 
of  hours  for  each  transfer  agent  to 
comply  with  the  Rule  17Ad-15  is  forty 
hours  annually.  The  total  annual  burden 
is  31,800  hours  for  transfer  agents,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $30. 
Therefore,  the  total  cost  of  compliance 
fjpr  transfer  agents  is  $954,000. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W..  Washington,  DC  20549. 

Dated:  June  11,  1997. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc.  97-15935  Filed  6-17-97;  8:45  am] 
BnjJNOCOOC  WIO-OI-M 
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SLCUPITIES  AND  EXCHANGE 
COMM  ^%\0H 


ise  No. 


Amefcsn  Governrnera  Term  I  rust  Inc.; 

Notice  zi  Application 

June  12, 1997. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  American  Government  Tenn 
Trust  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLINO  DATES:  The  application  was  filed 
on  March  18,  1997,  and  an  amendment 
thereto  on  June  3,  1997. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7,  1997.  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
iireei,  N.vV.,  Washington,  D.C.  20549. 
Applicant,  222  South  Ninth  Street, 
Piper  Jaffray  Tower,  Minneapolis, 
Miimesota  55402. 

FOR  FURTHER  INFORMATON  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Elizabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMA'ION:  The 
foliuvkijig  ii  a  auiu;;iiir}  jI  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch 

Applicant  >•  Kepr«(>entatioii.x 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company,  organized  under  the  laws  of 
the  State  of  Minnesota.  On  December  7, 
1988.  applicant  filed  a  notification  or 
registration  on  Form  N-8A  under 


section  8(a)  of  the  Act.  On  the  same 
date,  applicant  filed  a  registration 
statement  on  Form  N-2  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  Applicant's  registration 
statement  was  declared  effective  on 
January  19, 1989,  and  the  initial  public 
offering  commenced  on  that  date. 

2.  At  a  meeting  held  August  18,  1995, 
applicant's  board  of  directors 
considered  a  written  report  of  the 
Adviser  recommending  the  liquidation 
and  dissolution  of  applicant  and 
approved  the  Adviser's 
recommendation.  The  Adviser 
determined  that  applicant  would  not  be 
able  to  meets  its  investment  objective  of 
reaching  $10  per  share  on  August  31, 
2001.  The  Adviser  researched 
alternatives  to  liquidation  including  (a) 
changing  investment  policies,  (b) 
reducing  applicant's  dividends,  and  (c) 
converting  to  an  open-end  investment 
company.  In  the  Adviser's  opinion,  the 
first  alternative  would  significantly 
increase  the  risk  in  applicant's  portfolio; 
the  second  alternative  would  most 
likely  still  not  attain  the  Si 0  per  share 
objective;  and  the  third  alternative 
would  transform  applicant  into  a 
significantly  different  investment 
vehicle  than  originally  selected  by 
shareholders.  The  board  determined 
that  it  would  not  be  in  the  best  interests 
of  shareholders  to  pursue  any  of  these 
alternatives  and  the  alternatives  to 
liquidation  did  not  afford  shareholders 
sufficient  promise  of  additional  value  to 
justify  pursuing  the  alternatives.  The 
board  noted  that  liquidation  and 
dissolution  would  permit  shareholders 
to  receive  the  net  asset  value  underlying 
their  shares,  rather  than  the  discounted 
market  price  that  they  would  be  able  to 
receive  upon  a  sale  of  those  shares  in 
the  open  market,  and  to  invest  that 
amount  in  investment  vehicles  of  their 
own  choice. 

3.  At  a  meeting  held  on  October  9, 
1995,  applicant's  board  of  directors 
approved  the  terms  of  the  Plan  of 
Liquidation  and  Dissolution  (the 
"Plan").  A  F*roxy  Statement  for  a  special 
meeting  of  shareholders  was  filed  with 
the  SEC  and  mailed  to  applicant's 
shareholders  on  or  about  November  1, 
1997.  Applicant's  shareholders 
approved  the  Plan  at  a  meeting  held  on 
December  7,  1995. 

4.  On  December  21,  1995,  applicant 
paid  shareholders  a  liquidating 
distribution.  As  of  that  date,  applicant 
had  8,005,700  shares  of  common  stock 
outstanding  with  an  aggregate  net  asset 
value  of  $71,401,807  and  per  share  net 
asset  value  of  $8.91887. 

5.  In  connection  with  its  liquidation 
and  dissolution,  applicant  incurred 
approximately  $53,073  in  expenses. 


Expenses  of  liquidation,  other  than 
taxes,  were  paid  by  applicant's 
investment  adviser.  No  brokerage 
commissions  were  paid  in  connection 
with  the  liquidation,  because  the 
portfolio  securities  consisted  of  U.S. 
Treasury  securities. 

6.  Applicant's  transfer  agent.  Investors 
Fiduciary  Trust  Company,  has 
established  a  non-interest  bearing  bank 
account  for  security  holders  who  have 
not  surrendered  their  share  certificates 
for  payment.  As  of  March  2,  1997. 
applicant  had  1 7  security  holder 
accounts  totalling  9,045,856  shares  at  a 
value  of  approximately  $80,643.  The 
transfer  agent  will  continue  to  mail 
letters  to  these  accounts  until  they 
submit  their  certificates  or  other 
requested  information  so  that  payment 
can  be  made.  The  address  and  identity 
of  the  security  holders  is  not  in 
question. 

7.  Applicant  is  a  party  to  litigation, 
however.  Piper  Ja&ay  Companies  Inc. 
("Piper")  and  Piper  Capital  Management 
Incorporated  ("Piper  Capital")  have 
agreed,  pursuant  to  an  Assumption 
Agreement  between  and  among  Piper, 
Piper  Capital,  and  applicant,  to  assume 
all  liabilities  of  applicant  in  connection 
with  the  lawsuit. 

8.  Applicant  has  no  debts  or 
liabilities.  Applicant  is  not  engaged  in 
and  does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

9.  Applicant  filed  a  Notice  of  Intent  to 
Dissolve  and  Articles  of  Dissolution 
with  the  Minnesota  Secretary  of  State  on 
December  7, 1995,  and  January  9, 1996, 
respectively. 

For  the  SEC,  by  the  DiviBion  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-15938  Filed  6-17-97;  8:45  am) 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  notice  is  hereby  given  that  on 
March  11,  1997,  Delta  Clearing  Corp. 


'lSU.S.C78*(bXl). 
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("Delta")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  May  7. 1997.  and  May  29, 1997. 
amended  the  proposed  rule  change  as 
described  in  Items  I,  II.  and  HI  below, 
which  items  have  been  prepared 
primarily  by  Delta.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

'    S«>lf  Rciii!  Mrrv  Organization's 
^idttni.M.i   ,;  Uie  Terms  of  Substance  of 
1.'  !'•    :.<.s,(l  Rule  Change 

Delta  seeks  approval  of  amendments 
to  its  Procedures  for  Repurchase 
Agreements  and  Reverse  Repurchase 
Agreements  ("Repo  Procedures")  to 
permit  Delta  to  clear  the  off-date  portion 
of  a  repurchase  agreement  ("repo") 
transaction  whose  on-date  leg  has  been 
cleared  outside  of  Delta. 

11.  Self-Regulatory  Organization's 
sMt('ni>n:    f  the  Purpose  of,  and 
bucuiui)  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Delta  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Delta 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  signiHcant  aspects  of  such 
statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Delta  proposes  to  modify  its  Repo 
Procedures  to  provide  that  Delta  may 
assume  the  obligation  to  clear  solely  the 
off-date  portion  of  a  repo  transaction 
("novated  repo")  subje<:t  to  (1)  the 
receipt  of  Delta  of  matching  trade 
reports  from  the  parties  to  the  trade  or 
from  an  authorized  broker.^  as 
applicable  and  (2)  Delta's  confirmation 
of  the  prior  execution  and  clearance  of 
the  on-date  portion  of  such  repo 
transaction. 

Section  2401  sets  forth  time  periods 
for  participants  to  report  on-date 
transactions  to  enable  Delta  to  clear 
such  transactions  by  settlement  time. 
Section  2401  of  the  Repo  Procedures 


'Tha  CommiMion  has  modi  Had  the  text  of  tha 
tummarias.  ^ 

'  Pursuant  to  Delta'i  rulaa.  Delta  will  claar  and 
sattia  repo  tranaactinnt  that  have  bean  entered  into 
directly  batMraan  two  participant*  or  entered  into  by 
two  participanu  through  the  facilitie*  of  a  broker 
("authorized  broker")  that  ha*  been  apecifically 
authorized  by  Delta  for  such  purpose. 


will  be  amended  to  provide  that  the 
time  periods  for  ref>orting  transactions 
set  forth  in  the  Brst  paragraph  of  Section 
2401  do  not  apply  to  novated  repos. 
However,  in  the  case  of  a  novated  repo 
where  Delta  does  not  clear  the  on-date 
portion  of  a  rep>o  transaction,  it  is  not 
necessary  for  participants  to  report  such 
transactions  prior  to  settlement  time. 
Instead,  the  proposed  amendment  will 
provide  that  novated  repos  shall  be 
reported  to  Delta  by  5:00  p.m.  on  any 
business  day  prior  to  the  settlement  day 
of  the  off-date  portion  as  a  condition  for 
Delta  to  assume  on  such  business  day 
the  obligation  to  clear  the  off-date 
portion.  However,  Section  2401  will 
also  provide  that  if  the  settlement  day 
of  the  off-date  portion  is  the  next 
business  day  following  the  business  day 
on  which  a  novated  repo  is  reported  to 
Delta,  such  novated  repo  must  be 
reported  to  Delta  prior  to  2:15  p.m.  so 
that  Delta  will  be  able  to  collect  margin 
related  to  the  transaction  in  a  timely 
manner.* 

Participants  or  the  authorized  broker, 
as  applicable,  may  but  will  not  be 
required  to  report  novated  repos  to  Delta 
on  or  prior  to  the  settlement  day  of  the 
on-date  portion  of  the  repo  transaction. 
For  example,  if  participants  execute  and 
settle  the  on-date  portion  of  a  repo 
transaction  on  day  one  and  submit 
matching  trade  reports  to  Delta  on  day 
two.  Delta  will  assume  the  obligation  to 
clear  the  off-date  portion  of  su<i  repo 
transaction  provided  that  the  trade  is 
otherwise  in  compliance  with  Delta's 
Repo  Procedures. 

Section  2507  will  be  added  to  the 
Repo  Procedures  to  clarify  that 
provisions  relating  to  on-date  settlement 
do  not  apply  to  novated  repos. 
Similarly,  Sections  2801  and  2802  will 
be  amended  to  clarify  that  no  delivery 
of  collateral  or  payment  of  net  money 
through  Delta  is  required  on  the  on-date 
of  a  novated  repo. 

Finally,  a  new  Section  2904  will  be 
added  to  the  Repo  Procedures  to 
provide  that  Delta  may  accept  novated 
repos  for  clearance.  Section  2904  will 
provide  that  a  participant's  net  exposure 
resulting  from  the  assumption  by  Delta 
of  a  novated  repo  on  any  business  day 
will  be  included  for  purposes  of 
calculating  the  margin  required  to  be 
deposited  by  the  participant  by  11:00 
a.m.  of  the  following  business  day 
pursuant  to  Article  XXVI  of  the 
Procedures  relating  to  margin.  If  Delta 
assumes  by  5:00  p.m.  on  day  two  the 
obligation  to  clear  the  off-date  f>ortion  of 


a  novated  repo,  any  margin  required 
from  a  participant  as  a  result  of  the 
participant's  net  exposure  resulting 
fix)m  Delta's  assumption  of  such 
novated  repo  would  have  to  be 
deposited  by  the  participant  on  or 
before  11:00  a.m.  on  day  three. 
However,  if  a  novated  repo  has  an  off- 
date  which  is  the  next  business  day 
following  the  business  day  on  which  the 
novated  repo  is  reported  to  Delta,  such 
novated  repo  shall  be  treated  as  an 
overnight  repo  for  margin  collection 
purposes.' 

Participants  often  enter  into  repo 
transactions  and  immediately  thereafter 
clear  the  on-date  portion  of  the 
transaction  between  themselves. 
Participants  that  have  entered  into  a 
repo  transaction  and  have  cleared  the 
on-date  portion  between  themselves 
may  wish  to  have  Delta  assume  the 
obligation  to  clear  the  off-date  portion. 
This  may  be  advantageous  to  the 
participants  for  credit,  balance  sheet 
netting,  or  other  reasons.  The  proposed 
changes  will  allow  participants  to 
submit  repo  transactions  for  off-date 
clearing  without  having  to  reclear  the 
on-date  portion  which  has  been 
previously  executed  and  cleared  outside 
Delta's  clearing  system.  Delta  does  not 
believe  that  the  proposed  rule  change  to 
permit  clearance  of  novated  repos  will 
expose  Delta's  clearing  system  to  any 
risk  which  is  different  from  the  risk 
assumed  on  transactions  where  Delta 
clears  both  the  on-date  and  off-date 
portion  of  the  repo  transaction. 

Delta  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
Delta  and  in  particular  with  Section 
17A(b)(3)(F)  of  the  Act*  which  requires 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions,  to 
safeguard  funds  and  securities  in  Delta's 
possession  and  control,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Delta  believes  that  permitting  Delta  to 
clear  novated  repos  will  permit  wider 
utilization  of  the  clearing  system  by 
participants. 


*  Section  2401  will  also  be  amended  to  require 
that  overnight  repo  transactions  must  be  reported  to 
Delta  prior  to  2:1S  p.m.  Overnight  repos  and 
novated  repos  reported  one  day  prior  to  settlement 
will  be  maiginad  in  the  same  manner. 


"Delta  sends  a  Supplemental  Daily  Margin  report 
to  members  at  2:30  p.m.  each  day  that  indicates  the 
amount  of  margin  a  member  must  deposit  prior  to 
3:00  p.m.  that  day.  The  margin  is  based  on  a  mark- 
to-market  calculation. 

•15U.S.C78q-l(bH3KF). 
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(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Delta  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtheremce  of  the 
piupose  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  rule  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  h>e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Delta.  All  submissions  should 
refer  to  File  No.  SR-DCC-97-03  and 
should  be  submitted  by  July  9. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.^ 


Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  97-15934  Filed  6-17-97;  8:45  am] 
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[Release  No.  34-38735;  File  No.  SR-Phlx- 
97-14] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Accelerated  Approval 
to  a  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Rule  722,  Margin  Accounts 

June  11,  1997. 
I.  Introduction 

On  May  8, 1997.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  certain  sections  of  the 
Exchange's  rules  to  comply  with 
changes  to  Regulation  T  which  became 
effective  June  1, 1997.  Phlx  submitted 
Amendment  No.  1  on  May  20, 1997.' 
Phlx  submitted  Amendment  No.  2  on 
May  28,  1997. ^  Phlx  submitted 
Amendment  No.  3  on  May  30, 1997.' 

The  proposed  rule  change,  including 
the  amendments,  was  published  for 
comment,  and  partial  accelerated 
approval  of  the  proposal  was  granted  in 
Securities  Exchange  Act  Release  No. 
38711  (June  2,  1997).'« 

This  order  grants  partial  approval  to 
a  portion  of  the  proposed  rule  change. 


'  17  cm  20O.3O-3(a)(12). 


'  See  Letter  from  Micbele  R.  Weisbaum.  Vice 
Presidetit  and  Associate  General  Counsel,  Phlx,  to 
Michael  Walinskas,  Senior  Special  Counsel. 
Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  May  19,  1997 
("Amendment  No.  1").  Amendment  No.  1 
supersedes  the  original  rule  filing  in  its  entirety  by 
addressing  technical  changes  by  making  corrections 
to  certain  typographical  errors  appearing  in  the  rule 
filing.  Amendment  No.  1  also  makes  a  number  of 
substantive  changes. 

*  See  Letter  from  Michele  R.  Weisbaum.  Vice 
President  and  Associate  General  Counsel.  Phlx.  to 
Michael  Walinskas,  Senior  Special  Counsel,  Market 
Regulation,  Commissioa  dated  May  28,  1997 
("Amendment  No.  2).  Amendment  No.  2  supersedes 
Amendment  No.  1  with  regard  to  certain  portions 
of  the  rule  filing  the  Commission  is  approving  today 
by  accelerated  approval. 

'  See  Letter  from  Diane  Anderson,  Vice  President. 
Examinations  Department.  Phbi,  to  Michael 
Walinskas,  Senior  Special  Counsel.  Market 
Regulation,  Commission,  dated  May  30,  1997 
("Amendment  No.  3").  Amendment  No.  3  corrects 
an  inadvertent  omission  to  Amendment  No.  2). 

*  The  Notice  and  Order  has  not  been  published 
in  the  Federal  Register  as  of  lune  11.  1997.  See  SEC 
Release  No.  34-38711  for  a  discussion  of  those 
provisions  of  the  proposed  rule  change  that  were 
approved  in  that  rah 


n.  Description  of  the  Proposal 

The  fall  description  of  the  proposed 
rule  change  set  forth  in  File  No.  SR- 
Phlx-97-14  can  be  found  in  SEC 
Release  No.  34-38711.  The  following 
description  covers  only  those  sections  of 
Rule  722  ("Rule")  being  approved 
through  this  order,  specifically 
paragraph  (d)  of  Rule  722 — Covered 
Margin  Accounts — Derivative  Securities. 

Customer  Margin  Accounts 

The  Exchange  is  proposing  to 
rearrange  Rule  722  so  that  all  provisions 
concerning  customer  margin  accoimts 
are  in  the  same  section.  Specific 
provisions  relevant  to  options  and 
warrants  will  be  covered  in  paragraph 
(d)  of  the  Rule,  entitled  Derivative 
Securities. 

New  proposed  section  (d)  of  Rule  722 
is  entitled  Customer  Margin  Accounts- 
Derivative  Securities,  and  will  contain 
all  of  the  provisions  applicable  to 
options  and  warrants  in  customer 
margin  accounts.  The  first  paragraph  of 
proposed  Rule  722(d)  states  that  active 
securities  dealt  in  on  a  recognized 
exchange  will  be  valued  at  current 
market  prices  but  that  other  securities 
will  be  valued  conservatively  and  that 
substantial  additional  margin  will  be 
required  where  the  securities  are 
unusually  volatile  or  illiquid.  This 
provision  ist)eing  moved,  unchanged, 
from  section  (c)(1)  of  the  Rule. 

The  next  provision  of  the  Rule  sets 
forth  the  continuing  rule  that  long 
positions  in  listed  options  and  warrants 
will  not  have  any  loan  value  for 
purposes  of  computing  margin  in 
customer  accounts.  It  is  being  moved 
from  current  paragraph  (c)(2)  and  is 
renamed.  Long  Positions-Listed  Options 
and  Currency,  Currency  Index  or  Stock 
Index  Warrants. 

Paragraph  {d)(3)  of  Rule  722  restates 
the  existing  provisions  of  current 
paragraph  (c)(2)(B)(i)  regarding  short 
listed  options  and  warrants.  The 
paragraph  and  accompanying  chart  sets 
forth  the  margin  requirements  for  equity 
options,  index  options,  foreign  currency 
options,  currency  warrants,  currency 
index  warrants  and  stock  index 
warrants  listed  or  traded  on  a  national 
securities  exchange.  It  is  not  applicable 
to  OTC  options  which  are  provided  for 
in  section  (f)  of  the  rule  (current 
subsection  (ii)  to  paragraph  (c)(2)(B) 
which  dealt  with  OTC  options  is  also 
being  deleted  at  this  time).  The  one 
addition  to  the  existing  rule  is  the 
exception  for  short  put  options  that 
would  cap  the  margin  requirement  at  no 
less  than  the  option  market  value  plus 
the  minimum  percentage  applicable  to 
that  type  of  option  in  column  II  of  the 
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option's  aggregate  exercise  price 
amount.  The  purpose  of  this  cap  is  to 
assure  that  the  margin  requirement  does 
not  continue  to  increase  as  the  risk  of 
the  put  position  decreases  as  it  becomes 
farther  out-of-the-money. 

Existing  p)aragraph  {c){2)(C)  of  the 
Rule  is  being  renumbered  as  (d)(4)  and 
certain  omitted  words  caused  by 
typographical  errors  are  being  corrected. 

The  margin  treatment  for  various 
related  securities  positions  involving 
listed  options  and  warrants  carried  in  a 
customer  margin  account  has  been 
revised  and  rearranged  &x)m  what  is  in 
the  current  rule.  Current  paragraph 
(c)(2)(D)  of  the  Rule  is  renumbered  as 
(d)(5)(A)(i)  and  enUtled  Stmddles/ 
Combinations.  The  provision  has  not 
been  changed  and  thus  continues  to 
state  that  where  a  call  option  contract 
(on  a  stock,  index  or  foreign  currency) 
is  carried  in  a  short  position  for  the 
s^me  customer  for  which  a  short  put 
option  is  held,  the  margin  on  the  put  or 
call,  whichever  amount  is  greater,  plus 
the  current  market  value  of  the  other 
option  is  required  to  be  maintained.  The 
first  two  paragraphs  of  current  subpart 
(c)(2)(F)(i)  of  the  Rule  applicable  to 
warrant  straddles  has  been  moved  into 
this  section  and  numbered  as  (d)(5)(A) 
(ii)  and  (iii).  Former  subparagraph  (E)  of 
the  Rule  is  renumbered  as  (d)(5)(B)  and 
entitled.  Short  option  offset  by  long 
option  where  long  option  expires  with  or 
after  short  option.  The  substance  of  the 
section  has  not  been  changed  but  has 
been  redrafted  for  the  sake  of  clarity  and 
brevity.  The  margin  treatment  for  spread 
positions  on  stock  index,  currency  and 
currency  index  warrants  in  the  present 
rule  (in  section  (c)(2)(F)(i)  is  continued 
in  section  (d)(5)(C).  The  margin 
treatment  for  covered  write  convertibles 
which  was  formerly  in  subparagraph 
(F)(i)  of  the  Rule  will  now  be  in 
subparagraph  (d)(5)(D)  of  the  Rule; 
however,  the  language  in  that  section 
applicable  to  short  puts  will  be  deleted 
because  it  is  covered  under  a  new 
subsection  (d)(5)(E)  which  is  being 
added  for  covered  calls  and  covered 
puts.  Finally,  a  new  provision  for  short 
equity  call  options  offset  by  a  warrant  to 
purchase  the  underlying  security  has 
been  added  in  new  subsection  (d)(5)(F) 
of  the  Rule.  The  provision,  which  is 
consistent  with  Regulation  T,  requires 
no  margin  for  this  position  if  the 
warnmt  to  purchase  the  underlying 
security  does  not  expire  on  or  before  the 
expiration  date  of  the  short  call,  and  if 
the  amount  (if  any)  by  which  the 
exercise  price  of  the  warrant  exceeds  the 
exercise  price  of  the  short  call  is 
deposited  in  the  account. 


ni.  Discussion 

The  Commission  finds  the  following 
portions  of  the  proposed  rule  change  to 
be  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act: '  proposed  paragraph  (d)  of 
Rule  722,  Customer  Margin  Accounts — 
Derivative  Securities,  with  the  exception 
of  Rule  722(d)(5)(E)  Covered  Calls/ 
Covered  Puts  which  is  not  being 
approved  at  this  time.^  Section  6(b)(5) 
requires,  among  other  things,  that  the 
Exchange  have  ndes  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.^ 

The  Exchange  is  proposing  to 
rearrange  Rule  722  so  that  all  provisions 
concerning  customer  margin  accounts 
are  in  the  same  section.  Specific 
provisions  relevants  to  options  and 
warrants  will  be  covered  in  paragraph 
(d)  of  the  Rule  entitled  Derivative 
Securities.  These  changes  are  non- 
substantive and  reasonable. 

New  proposed  section  (d)  of  Rule  722 
is  entitled  Customer  Margin  Accounts- 
Derivative  Securities,  and  will  contain 
all  of  the  provisions  applicable  to 
options  and  warrants  in  customer 
margin  accounts.  The  first  paragraph 
states  that  active  securities  dealt  in  on 
a  recognized  exchange  will  be  valued  at 
current  market  prices  but  that  other 
securities  will  be  valued  conservatively 
and  that  substantial  additional  margin 
will  be  required  where  the  securities  are 
unusually  volatitle  or  illiquid.  This 
provision  is  being  moved,  unchanged, 
fit)m  section  (c)(1),  and,  accordingly, 
raises  no  new  regulatory  issues.  The 
Commission  finds  the  relocation  of  this 
provision  to  be  reasonable. 

The  next  provision  of  the  Rule  is 
being  moved  from  current  paragraph 
(c)(2)  and  is  renamed,  Long  Positions- 
Listed  Options  and  Currency,  Currency 
Index  or  Stock  Index  Warrants.  This 
provision  is  also  unchanged  and, 
accordingly,  raises  no  new  regulatory 
issues,  and  is  reasonable. 


M5U.S.C  78fIbM5). 

*The  Commission  also  is  not  approving  at  this 
time  (1)  proposed  Commentary  .14  to  the  Rule, 
which  addrasaes  several  items  regarding  options 
specialists  and  market-maker  permitted  offsets  and 
(2)  the  definition  of  "qualified  stock  basket"  in  Rule 
722(a)(7).  Collectively,  these  are  the  only  portions 
of  the  filing  that  have  not  been  approved  as  of  the 
date  of  this  order. 

'  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  completion,  and  capital  formation.  15 
U.S.C  §78c(f). 


Paragraph  (d)(3)  of  the  Rule  restates 
the  existing  provisions  of  current 
paragraph  (c)(2)(B)(i)  regarding  short 
listed  options  and  warrants.  The  only 
addition  to  the  existing  rule  is  the 
exception  for  short  put  options  that 
would  cap  the  margin  requirement  at  no 
less  thaii  the  option  market  value  plus 
the  minimum  percentage  applicable  to 
that  type  of  option  in  column  III  of  the 
option's  aggregate  exercise  price 
amount.  The  Exchange  states  that  the 
purpose  of  this  cap  is  to  assure  that  the 
margin  requirement  does  not  continue 
to  increase  as  the  risk  of  the  put  position 
decreases  as  it  becomes  farther  out-of- 
the-money.  The  changes  to  this 
provision  are  substantially  identical  to 
changes  adopted  by  the  other  options 
exchanges  recently,  and,  accordingly, 
the  Commission  finds  ll  reasonable  for 
Phlx  to  adopt  this  provision. «  Existing 
paragraph  (c)(2)(C]  of  the  Rule  is  being 
renumhKBred  as  paragraph  (d)(4)  and 
certain  omitted  words  caused  by 
typographical  errors  are  being  corrected. 
It  is  not  the  intention  of  Phlx  to  change 
the  meaning  of  this  provisions  and, 
accordingly,  this  change  raises  no  new 
regulatory  issues.  The  Commission  finds 
the  adoption  of  this  provision 
reasonable. 

Current  paragraph  (c)(2)(D)  of  the 
Rule  is  renumbered  as  (d)(5)(A)(i)  and 
entitled  Straddles/Combinations.  The 
first  two  paragraphs  of  current  subpart 
(c)(2)(F)(i)  of  the  Rule  applicable  to 
warrant  straddles  has  been  moved  into 
this  section  and  numbered  as  (d)(5)(A) 
(ii)  and  (iii).  The  provisions  have  not 
been  changed  and  therefore  raise  no 
new  regulatory  issues.  The  Commission 
finds  the  relocation  of  these  provisions 
to  be  reasonable. 

Former  subparagraph  (E)  of  the  Rule 
is  renumbered  as  (d)(5)(B)  and  entitled, 
Short  option  offset  by  long  option  where 
long  option  expires  with  or  after  short 
option.  The  Exchange  states  that  the 
substance  of  the  section  has  not  been 
changed  but  has  been  redrafted  for  the 
sake  of  clarity  and  brevity.  The 
Commission  concurs  that  the  provision 
is  substantially  identical  to  a  similar 
provision  contained  in  the  CBOE's 
rules.^  Accordingly,  the  change  raises 
no  new  regulatory  issues  and  is 
reasonable. 

The  margin  treatment  for  spread 
positions  on  stock  index,  currency  and 
currency  index  warrants  in  the  present 
rule  (in  section  (c)(2)(F)(i))  is  continued 
in  section  (d)(5)(C)  of  the  Rule.  This 
section  has  not  been  changed,  and, 


•See,  e.g.  SEC  Release  No.  34-38709  (June  2, 
1997)  approving  changes  to  the  Chicago  Board 
Options  Exchange's  ("CBOE")  margin  rules. 

•SeeCBOE  Rule  12.3(c)(5)(B)(3). 
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accordingly,  raises  no  new  regulatory 
issues.  The  Commission  finds  the 
provision  to  be  reasonable. 

The  margin  treatment  for  covered 
write  convertibles  which  was  formerly 
in  subparagraph  (F)(i)  of  the  Rule  will 
now  be  in  (d)(5)(D)  of  the  Rule; 
however,  the  language  in  that  section 
applicable  to  short  puts  is  being  deleted 
because  it  will  be  covered  under 
proposed  subsection  (E)  relating  to 
covered  calls  and  covered  puts. 
Subparagraph  (d)(5)(D)  is  not  being 
changed  substantively  and  raises  no 
new  regulatory  issues.  The  Commission 
finds  it  reasonable  for  the  Exchange  to 
delete  the  language  relating  to  short  puts 
from  this  subparagraph,  but  notes  that 
proposed  subsection  (E)  is  not  being 
approved  at  this  time. 

Finally,  a  new  provision  for  short 
equity  call  options  oSset  by  a  warrant  to 
purchase  the  underlying  seciuity  has 
been  added  in  new  subsection  (d)(5)(F). 
The  proposed  treatment  for  a  short 
listed  call  covered  by  a  warrant  is  new 
to  Rule  722  but  it  is  substantially  similar 
with  the  current  treatment  under 
Regulation  T.  12  CFR  220.4(b)  and, 
accordingly,  is  reasonable. 'o 

The  Commission  finds  good  cause  for 
approving  the  portions  of  the  proposed 
rule  change  discussed  above  prior  to  the 
thirtieth  day  after  the  date  of 
publication  thereof  in  the  Federal 
Register.  >*  The  portions  of  the  filing 
approved  today  are  either  (1)  non- 
substantive changes  that  move  or 
consolidate  existing  Phlx  margin 
provisions  or  (2)  nearly  identical  to 
provisions  contained  in  the  existing 
margin  rules  of  the  CBOE.  Together,  the 
changes  make  Phlx's  margin  provisions 
easier  to  understand  and  more  uniform 
with  the  margin  provisions  of  the  other 
options  exchanges. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
portions  of  the  proposed  rule  change 
and  amendments  (SR-PhIx-97-14) 
relating  to  proposed  Rule  722, 
paragraph  (d),  Customer  Margin 
Accounta — Derivative  Securities  (with 
the  exception  of  proposed  paragraph 
(d)(5)(E))  are  approved. 

For  tiie  Conunissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *> 


"Tha  CommiMioo  ootst  that  otbar  axchanges 
hava  racanCly  adopted  identical  provisioDs.  See, 
e.g..  SEC  IWeua  34-38709  (June  2.  1997). 

"The  Commitsion  invited  interested  persons  to 
submit  written  data,  views  and  arguments 
concerning  the  proposed  rule  change  and 
amendments  in  SEC  Release  34-38711  (June  2, 
1997).  See.  IV  SoUcitation  ofCommetOt. 

»» IS  U.SC  78s(bK2). 

«» 17  CFF  200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-15889  Filed  &-17-97;  8:45  am) 

BIUJNO  CODE  a010-«1-M 


SECURfTIES  AND  EXC^iANGE 
COMMISSION 

lRe>ease  No    iA  ^t-^  RIe  No.  SR-Phlx- 

97-20 

Se;*  Regulatory  0''ganizat>o:'5,  Oraer 
Granting  AcceierateO  Approval  To 
^'ODOsea  Rule  Change  ano 
Amendment  No    '  Thereto  Sv  'h^i 
^TinaaeiDhia  Stoot  Exchange   'nr, 
.Reiatmg  to  SoeciaMs?  Wheel  Rc-atior 
Frequency 

June  11, 1997. 

On  April  24,  1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Floor  Pnx»dure  Advice 
("Advice")  F-24.  AUTO-X  Contra-Party 
Participation  (the  "Wheel"),  regarding 
Wheel  rotations  to  the  specialist.  Chi 
May  9, 1997,  the  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.' 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  16,  1997.^  No 
comments  were  received  on  the 
proposal.  This  order  grants  accelerated 
approval  to  the  proposal. 

EL  Description  u!  the  P'^xxH.a 

The  Wheel  is  an  automated 
mechanism  for  assigning  floor  traders 
(i.e.,  specialists  and  registered  options 
traders  ("ROTs")),  on  a  rotating  basis,  as 
contra-side  participants  to  AUTO-X 
orders.  AUTO-X  is  the  automatic 
execution  feature  of  the  Exchange's 
Automated  Options  Market  ( "AUTOM") 
system.'  which  provides  customers  with 
automatic  executions  of  eligible  equity 
option  and  index  option  orders  at 
displayed  markets.  Currently,  the  Wheel 


» 15  U.S.C  78a(bXl). 

»17  CFR  240.196-4. 

*Se«  Latter  from  Philip  H.  Becker.  Senior  Vice 
PrasidaDt  and  Chief  Regulatory  Officer.  Phlx.  to 
Michad  Walinskas.  Senior  Special  Counsel. 
Division  of  Market  Regulation.  SEC.  dated  May  8. 
1997  ['Amend  manl  No.  1").  In  Ameodment  No.  1. 
the  Phlx  designated  File  No.  SR-Phlx-97-20  as 
submitted  pursuant  to  Section  19(b)(2)  of  the  Act, 
rather  than  pursuant  to  Section  19(b)(3)(A).  as 
origioally  filed. 

*  Hee  Securities  Exchange  Act  Reiaaaa  No.  38606 
(M«y  9.  1997),  62  FR  27099  (May  16.  1997). 

'-AUTOM  is  an  electrooic  order  routing  and 
dfilivery  system  for  options  orders. 


allocates  the  first  trade  of  every  day  to 
the  specialist.  Thereafter,  if  four  or  less 
ROTs  are  participating  on  the  Wheel, 
the  specialist  participates  in  a  normal 
rotation.  However,  if  five  or  more  ROTs 
have  signed-on  the  Wheel,  the  specialist 
receives  every  fifth  execution. 

The  proposal  would  reduce  the 
rotation  frequency  for  the  specialist  in 
larger  crowds.  Specifically,  if  there  are, 
on  average,  five  to  15  Wheel 
participants  (including  the  specialist), 
the  specialist  would  receive  every  fifth 
execution,  and  if  there  are,  on  average, 
16  or  more  Wheel  participants,  the 
specialist  would  receive  every  tenth 
execution.  Where  the  Wheel  will  be  set 
to  "every  tenth  execution,"  the 
specialist's  rotation  frequency  will 
thereafter  be  automatically  reduced 
from  every  tenth  execution  to  a  normal, 
consecutive  rotation,  when  the  number 
of  signed-on  Wheel  participants 
becomes  less  than  ten. 

The  proposal  also  would  enable  the 
Options  (Zommittee  to  establish  a 
different  rotation  increment  not  to 
exceed  ten  contracts.  Currently,  the 
Wheel  rotates  in  different  increments, 
depending  upon  the  size  of  the  AUTO- 
X  guarantee  in  that  issue.  For  example, 
where  the  AUTO-X  gtiarantee  is  for  one 
to  ten  contracts,  the  Wheel  rotates  in 
two  lot  increments,  meaning  a  ten  lot 
would  be  divided  in  two  lots  to  five 
Wheel  participants.  Where  the  AUTO- 
X  guarantee  is  11  to  25  contracrts,  the 
Wheel  rotates  in  five  lot  increments,  and 
where  the  guarantee  exceeds  25 

contracts,  up  to  the  maYimnm 

permissible  50  contracts,  the  Wheel 
rotates  in  ten  lot  increments.  The 
proposal  would  allow  the  Wheel  to 
rotate  in  an  increment  larger  than 
permissible  imder  the  current 
framework,  but  no  greater  than  ten 
contracts.  Tlie  Options  Committee  may 
determine  to  allow  a  differing  rotation, 
if  requested  by  the  specialist  and  Wheel 
participants,  and  following  adequate 
notice  to  the  trading  floor. 

UL  Commissim's  Findings  and  Order 
GraotiBg  Acceleraiad  Approval  of 
Propo— d  Rule  QuuigB 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
theretinder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  ^  in  general,  and  in 
particular,  with  Section  6(b)(5).'  Section 
6(b)(5)  provides  that  the  rules  of  the 


•15U.S.C78t 

'  IS  U.S.C  7B4bX5). 
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Exchange  must  be  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  in  general,  to  protect  investors  and 
the  public  interest.* 

The  Commission  believes  that 
reducing  the  rotation  frequency  for 
specialists  in  larger  crowds  will 
promote  equitable  principles  of  trade  by 
encouraging  more  ROTs  to  participate 
on  the  Wheel.  The  anticipation  of  more 
frequent  Wheel  executions  will  likely 
provide  ROTs  with  an  incentive  to 
participate  on  the  Wheel,  thereby 
increasing  liquidity  in  Phlx  equity  and 
index  options.  The  proposal  also  will 
eliminate  the  perceived 
disproportionate  allotment  to  the 
specialist  in  larger  crowds. 

In  addition,  the  Conmiission  notes 
that  reducing  the  rotation  frequency  for 
specialists  will  have  no  discernible 
impact  on  public  customers  as  the 
Exchange  represents  that  neither  the 
price  nor  the  time  of  AUTO-X 
executions  will  be  affected.  Instead,  the 
proposal  will  modify  only  the  identity 
of  the  contra-side  participant  for 
AUTO-X  trades.  The  proposal  mhII, 
therefore,  assure  ROTs  of  more  frequent 
execution  in  larger  crowds,  without 
afEecting  the  execution  of  public 
cvistomer  orders. 

The  Commission  believes  that 
providing  the  Options  committee  with 
the  authority  to  establish,  at  the  request 
of  Wheel  participants,  a  rotation 
increment  larger  than  that  permissible 
under  the  current  framework,  but  no 
greater  than  ten  contracts,  will  remove 
impediments  to  a  free  and  open  market 
by  providing  the  Phlx  with  additional 
flexibility  to  determine,  within 
established  parameters,  the  appropriate 
rotation  procedures  for  a  given  option. 
In  certain  circumstances,  the  Phlx  may 
determine  it  is  preferable  to  all  Wheel 
participants  to  receive  larger,  but  less 
frequent,  executions  than  allowable 
under  the  existing  rules.  The 
Commission  believes  that  the  proposal's 
limitation  of  ten  contracts  on  the  Option 
committee's  authority  to  establish 
rotation  increments  is  appropriate  given 
that  the  original  Wheel  provisions 
provided  for  a  rotation  increment  of  ten 
contracts."  The  Commission  notes  that 
any  proposed  increase  in  the  rotation 
increment  in  excess  of  ten  contracts 
would  have  to  be  submitted  to  the 
Commission  for  approval  pursuant  to 
Rule  19b-4. 


Finally,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  and  Amendment  No.  1  thereto 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposed 
rule  change,  as  amended,  should  add 
additional  liquidity  to  Phlx's  equity  and 
index  options  traded  through  AUTO-X. 
In  addition,  the  Commission  did  not 
receive  any  comments  on  this  proposal, 
which  was  noticed  for  the  full  21 -day 
period.  As  the  implementation  of  these 
proposed  changes  is  expected  to  assist 
the  Exchange  in  facilitating  a  fair  and ' 
orderly  market,  the  Commission 
believes  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
6  of  the  Act" 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-07-20), 
including  Amendement  No.  1 ,  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  puiauant  to  delegated 
authority." 

Maigarat  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc  97-15936  Filed  6-17-97;  8:45  ami 
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DEPAP^MFVT  OF  STATE 

[Put>lic  Ptotica  No.  2S53] 

Advisory  Comr^  "«*  ^n  International 
Communications  ana  information 
Policy  Public  lyiaeting 

AGENCY:  U.S.  Department  of  State. 
ACTION:  Correction. 

SMMARY:  In  notice  document  97-14044 
beginning  on  page  29180  in  the  issue  of 
Thursday.  May  29,  1997,  make  the 
following  correction:  ^ 

The  Department  of  State  is 
rescheduUng  the  next  meeting  of  its 
Advisory  Committee  on  International 
Communications  and  Information 
Policy  from  Thursday,  June  19, 1997. 

This  meeting  now  will  be  held  on 
Thursday,  July  17, 1997,  from  9:45  a.m.- 
12:30  p.m.  in  Room  1205  of  the  Main 
Building  of  the  U.S.  Department  of 
State,  located  at  2201  "C"  Street,  NW., 
Washington,  DC  20520. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  While  the  meeting  is  open  to  the 


•See  S«curitiM  Exchange  Act  Raleaae  No.  35033 
(November  30. 19M).  S9  FR  63152  (December  7. 
19»4)  (SR-PhU-«+-32). 


•0  15U.S.C.  78f. 


"  15  U.S.C  78e(bX2). 

"  17  CFR  200.3O-3(aMl2). 


public,  admittance  to  the  State 
Department  Building  is  only  by  means 
of  a  pre-arranged  clearance  list  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title, 
company,  social  security  number,  date 
of  birth,  and  citizenship  to  Jennifer 
Texeira  at  (202)  647-5205  or  by  "fax  at 
(202) 647-5957. 

All  attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  ID's 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ED. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretary 
of  the  Committee,  at  (202)  647-5385. 

Dated:  June  3, 1997. 
Timothy  C  Finton, 

Executive  Secretary,  Advisory  Committee  for 
Intematioital  (Communications  and 
Information  Policy. 

(FR  Doc.  97-15969  Filed  &-17-97;  8:45  am) 
BHJJNQ  OOOC  471S-46-M 


DEPARTMENT  OF  S    a    E 
[Public  Notice  No.  2558] 

Unaeci  S'ates  :n!ernationai 
T©l6COTim;jv.:-aT,ons  Adv!SO''V 
Co*«fTMnee,  C.tei  ac  hqc   Meeting 
Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  Citel  Ad  Hoc  will  meet  on 
Thursday,  July  9, 1997,  at  9:30  a.m.,  in 
Room  1105  at  the  Department  of  State, 
2201  C  Stiwt  N.W..  Washington,  DC 
20520. 

The  Citel  Ad  Hoc  Group  will  consider 
the  Preparatory  process  for  future  Citel 
meetings,  review  possible  contributions 
for  the  meeting  of  PCC-I  in  October 
1997,  and  the  tasks  assigned  under  Citel 
Restructure  proposals.  Other  matters 
within  the  competence  of  Citel  Ad  Hoc 
Group  will  be  raised.  A  review  of  results 
of  the  PCC-I  meeting  in  Cartagena,  and 
the  June  meeting  of  PCC-III  meeting  in 
Brazil  will  be  provided. 

Persons  presenting  contributions 
should  bring  20  copies  of  such 
contributions  to  the  meeting. 

Please  Note:  Persons  intending  to 
attend  these  meetings  must  announce 
this  not  later  than  24  hours  before  the 
meeting  to  the  Department  of  State  by 
sending  a  fax  to  202-647-7407.  The 
announcement  must  include  name. 
Social  Security  number  and  date  of 
birth.  The  above  includes  government 
and  non-govemment  attendees.  One  of 
the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  passport. 
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U.S.  government  ED  (company  ID's  are 
no  longer  accepted  by  EKplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 

Dated:  June  6. 1997. 
Gary  M.  Fereno, 

Chairman.  U.S.  ITACforCitel. 

(FR  Doc.  97-15970  Filed  6-17-97;  8:45  am) 
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DEPARTMENT  OE  TRANfSPORTATTON 

Sijrnmflf  J  NOt^CP  ^JO    f-'''fr    y"    32J 

°et!tfons  for  Exer-ptio''    Surtmarv  '•* 
f^et'Tior-s  ReceivtKj   D^soos.'tiDns  ";' 
»-*et!Tions  !SSu6<1 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  23,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28919.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  D.C.  20591;  telephone 

<-'Jf<  ;-  jRTHER  .NfGRMAriON  CONTACT: 


Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  piusuant  to 
paragraphs  (c),  and  (e),  and  (g)  of  §  11.27 
of  Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  June  13, 
1997. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docicet  No.  .-28919. 

Petitioner  Bladev  S.  Bambhra. 

Sections  of  the  FAR  Affected:  14  CFR 
65.93. 

Description  of  Relief  Sought:  To 
permit  petitioner  to  renew  his 
Inspection  Authorization  even  though 
he  didn't  meet  the  March  31, 1997 
deadline,  due  to  circimistances  beyond 
his  control. 

[FR  Doc.  97-16003  Filed  6-17-97;  8:45  am) 
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Nai.ona:  *-sig^*va^  ' -atfic  Salety 
Aams^istraT'on 

■■^esea'c-  anc  Deve'ooment  Programs 

s*eeTi'-<q  Age^cta 

AGENCY.  ..aiiunal  Highway  Traffic 
Safety  Administration,  DOT. 
ACTKM:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specffic  research  and 
development  projects. 
DATES  AND  TtMES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  June  19,  1997, 
beginning  at  9:45  a.m.  and  ending  at 
approximately  2:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Clarion  Inn,  E)etroit  Metro  Airport, 
9191  Wickham  Road.  Romulus, 
Michigan  48174. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
seventeenth  in  a  series  of  public 
meetings  to  provide  detailed 
information  about  NHTSA 's  research 
and  development  programs.  This 
meeting  will  be  held  on  )une  19,  1997. 
The  meeting  was  announced  on  May  29, 


1997  (62  FR  29185).  For  aaaiuonal 
information  about  the  meeting  consult 
that  announcement. 

Starting  at  9:45  a.m.  and  concluding 
by  2:00  p.m.,  NHTSA's  Office  of 
Research  and  Development  %vill  discuss 
the  following  topics: 

On-Line  Tracking  System  for  NHTSA's 

Research  Projects, 
Federal  Motor  Vehicle  Safety  Standard 

No.  208  Sled  Testing  with  Full 

Vehicles, 
Status  of  Passenger  Car  ABS  and 

Dynamic  Rollover  Test  Development, 
Intelligent  Transportation  Systems  (ITS) 

Including:  Intelligent  Vehicle 

hutiative,  NHTSA's  Strategic  Plan  for 

Crash  Avoidance  Research,  and 

Human  Factors  Guidelines  for  Crash 

Avoidance  Warning  Devices, 
Research  to  Incorporate  Hybrid  Ul 

Dummies  (3-  and  6- Year  Old,  5th- 

Percentile  Female). 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  June  5,  1997,  in  response 
to  the  announcement  published  May  29. 
1997. 

As  announced  on  May  29, 1997,  in 
the  time  remaining  at  the  conclusion  of 
the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs,  where  those 
questions  have  b^n  submitted  in 
writing  by  June  11,  1997,  to  Ralph  J. 
Hitchcock,  Acting  Associate 
Administrator  for  Research  and 
Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Washington,  EXi:  20590.  Fax  number 
202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW,  Washington.  DC 
20590.  Telephone:  202-36&-4862.  Fax 
number  202-366-5930. 

Issued:  June  13, 1997. 
Ralph  J.  Hitchcock, 

Acting  Associate  Administrator  for  Research 

and  Development. 

(FR  Doc.  97-15963  Filed  6-17-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTKM:  List  of  applicants  for 
exemptions. 


i'U 


Vol.  62,  No. 


Vednesday.  Jui 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application  "  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 


aircraft  only,  5 — Passenger-carrying 

aircraft. 

DATES:  Comments  must  be  received  on 

or  before  July  18,  1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 

Research  and  Special  Programs 

Administration,  Room  8421,  DHM-30, 

U.S.  Department  of  Transportation, 

Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATKM: 

New  Exemptions 


Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401 ,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  June  12, 
1997. 

J.  Suzanne  Hedgepeth, 
Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


11891-N 


11892-N 


11894-N 


11899-N 


11900-N 


11903-N 


Docket  No. 


RSPA-97-2595 


RSPA-97-2596 


RSPS-«7-2598 


RSPA-^7-2602 


RSPA-97-2603 


RSPA-97-2604 


Applicant 


Aldricti  Chemical  Co.,  Milwau- 
kee, Wl. 


Van  Vod  HV.  B-2500  Lier, 
Koningshooikt,  BE. 


Qutcksilvef  Fitwrglass  Manu- 
facturing Ltd.,  Strome,  At- 
bena.  CN. 


Carteton  Technologies  Inc., 
Orchard  Park.  NY. 


Osmose  Wood  Presen/ing, 
Inc..  Buflato.  NY. 


Comptank  Corporation.  Orv 
tano.  CN. 


Regulations(s)  affected 


49  CFR  171  to  178 


49  CFR  178.246,  Part  173 


49  CFR  178.345.  178.346 


49  CFR  178.65 


49  CFR  173.4(a)(1)(iii) 


49  CFR  107.503(b), 
172.102(c)(3),  SP  815, 
B23,  B30,  B32,  173.241, 
173.242.  173.243, 
178.340.  178.342. 
178.343,  180.405, 
180.413(d). 


Nature  of  exemption  thereof 


To  authorize  the  one-time  transportation  in 
commerce  of  certain  hazardous  materials 
in  various  classes  and  divisions,  contained 
in  specific  type  packagings,  as  essentially 
non-regulated,  (mode  1) 

To  authorize  the  ma.nufacture,  mark  and  sale 
of  non-DOT  specification  steel  portable 
tanks,  similar  to  DOT-51  steel  portat>le 
tanks,  permanently  fitted  within  an  ISO 
frame  for  use  in  transporting  those  hazard- 
ous material  authorized  in  a  DOT-51. 
(modes  1,2,3) 

To  authorize  the  manufacture,  mark  and  sale 
of  a  non-DOT  specifk:ation  cargo  tank  or 
cargo  tank  motor  vehicle  constructed  of 
fiber-reinforced  plastk:,  for  use  in  transport- 
ing ttK)se  hazardous  material  authorized  in 
a  DOT-Specification  406.  (mode  1 ) 

To  authorize  the  transportation  in  commerce 
of  a  sealed  high  pressure  gas  cylinder  sys- 
tem, equipped  with  twin  pyrotechnic  cut- 
ters, DiviskMi  1.4D,  charged  with  Nitrogen, 
Division  2.2,  to  be  offered  for  shipment  as 
a  Division  2.2.  (modes  1,  2,  3,  4) 

To  auttiorize  the  transportation  in  commerce 
of  methylisothiocyanate,  Diviskin  6.1  in 
containers  which  exceed  the  quantity  limHa- 
tk)ns  authorized  by  the  small  quantity  ex- 
ceptions, (mode  1) 

To  authonze  the  use  of  non-DOT  specifica- 
tion cargo  tanks  manufactured  from  glass 
fitwr  reinforced  plastk:s  for  use  in  transport- 
ing vanous  hazardous  materials  classed  as 
Division  6.1,  Class  3,  8  or  9.  (mode  1) 


(FR  Doc.  97-15961  Filed  6-27-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


ACTION:  List  of  applications  for 
modification  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 


UMI 


f-pdpra!    RegistPF     '   Vol.   6: 


Wednesday,  June  18,  1997  /  Notices 


33153 


docketiog  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  July  3,  1997. 

ADDRESS  COMMBOS  TO:  Dockets  Unit, 
Research  and  S{}ecial  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street  SW., 
Washington,  DC. 


Applicatkin  No. 


8230-*^  .. 
11294-M 
11490-M 
11864-M 


Applicant 


Olin  Corporation,  Nonvall<,  CT  (See  Footrrote  1) 

Environmental  Products  &  Services.  Inc.,  Syracuse,  NY  (See  Footnote  2) 

Lockheed  Martin  Corp.,  Princeton,  NJ  (See  Footnote  3)  

Zam,  Reidsville,  NC  (See  Footnote  4) 


Renewal  of 
exemption 


8230 
11294 
11490 
11854 


To  modify  the  exemption  to  provide  for  a  smaller  size  teflon  bottle  then  what  is  authorized,  bottles  will  be  placed  in  heat  sealed  baas  within 
an  absorbent  lined  bag  and  then  overpacked  in  4G  fiberbcard  boxes  for  use  in  transporting  Divisjon  5.1  material  ^^ 

zTo  modify  the  exemption  to  authonze  the  transportation  in  commerce  of  individual  dmms  instead  of  pallets  and  shrink-wrapping  of  lab  packs 
,inic,5^"®i  ®  exemption  orginalty  issued  on  an  emergency  basis  to  authonze  the  transportation  of  Class  8  matenal  in  (X5T-Speciihcation 
1 10A500W  multi-unit  tank  tanks  not  equipped  with  pressure  relief  devices. 

*To  reissue  the  exemption  orginally  Issued  on  an  emergency  basis  to  authorize  the  manufacture,  mark  arxl  sale  of  non-OOT  soedfcalion 
packaging  for  use  in  transporting  regulated  medical  waste  classed  in  Diviskjn  6.2  material.  ^^ 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  June  12. 
1997. 

Suzannti  hudgepeth. 

Director,  Office  of  Hazardous  Materials 

Exemptions  and  Approvals. 

[PR  Doc.  97-15962  Filed  6-17-«7;  8:45  am] 
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Surface  Transoon^i.!..'^-  Hod'  :• 


[STB 


'M 


Ssr  joaqu'--*  Va'sev  Raiifoac^O 


o. — 

AcquiS''io>-  and  Operatic-' 

f  lemp't'^-    -Sunse?  Raiiway  Co. 

San  Joaquin  Valley  Railroad 
Company,  a  Class  III  rail  common 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  by 
lease  and  op>er8te  47.5  miles  of  rail  line 
from  the  Siuuet  Railway  Company 
between  milepost  0.5,  near  Bakersfield, 
and  milepost  48.0,  at  Taft,  in  Kem 
County,  CA. 

The  transaction  was  expected  to  be 
consummated  on  or  after  May  30, 1997. 

If  the  notice  contains  blse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33404,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  P.C,  Suite  750  West,  1100  New 
York  Avenue,  NW.,  Washington,  DC 
20005-3934. 

Decided:  June  12,  1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vemoi}  A.  Williams, 
Secretary. 
[PR  Doc.  97-15966  Filed  6-17-97;  8:45  ami 
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DEPAP"^MFN-^  OF  VETERANS 

AFFAlfii- 


[0MB  Contro  Nr 


0571J 


Propos^K!  ntocTtaTio-"  Collection 

Act'v^tv   '•^">c>osi*<j  Loi !**-.:: tion; 
Com.aient  .Hequesi,  £xie.nsk>n 

AGENCY:  Department  of  Veterans  AfEurs 
ACTION:  Notice 

SUMMARY:  The  National  Cemetery 
System  (NCS),  Office  of  Management 
(OM),  and  Office  of  Inspector  General 
(IG)  are  announcing  an  opportunity  for 
public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Federal  agencies  are 


required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
ciurently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  NCS,  OM,  and  IG 
customer  satisfaction  surveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  18,  1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ron 
Taylor,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0571"  in 
any  correspondence. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ron 
Taylor  at  (202)  273-8015. 
8UPPLEMBITARY  MFORMATKM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(cK2)(A)ofthePRA. 

With  respect  to  the  following 
collections  of  information,  conunents 
are  invited  on:  (1)  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  burden  estimate  of  the  proposed 


collections  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Generic 
Clearance  for  the  VA  Central  Office 
Customer  Satisfaction  Surveys. 


OMB  Control  Number:  2900-0571. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  The  NCS,  OM,  and  IG  use  the 
customer  satisfaction  surveys  to 


evaluate  customer  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  this  information  collection 
lead  to  improvements  in  the  quality  of 
the  NCS,  OM,  and  IG  service  delivery  by 
helping  to  shape  the  direction  and  focus 
of  specific  services. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 


Year 


Number  of 
respondents 


Estimated 
annual  bur- 
den 
(hours) 


Frequency 


National  Cametery  Syatom  Focus  Groups  With  Next  of  Kin  (10  Participants  per  Group/3  hlours  Eacii  Session) 


1996 
1999 
2000 


15  Groups  Annually. 
15  Groups  Annually.. 
15  Groups  Annually. 


National  Cemetery  Sysism  Focus  Groups  Witli  Funeral  Directors  (10  Participants  per  Group/3  Hours  Each  Session) 

1996 

150 
150 
150 

450 
450 
450 

15  Groups  Annually. 
15  Groups  Annually. 
1 5  Groups  Annually. 

1999 

2000 „ 

National  Cemetery  System  Focus  Groups  with  Veterans  Service  Organizations  (10  Participants  per  Group/3  hlours  eacli  session) 

1996 : 

150 
150 
150 

450 
450 
450 

15  Groups  Annually. 
15  Groups  Annually. 
15  Groups  Annually. 

1999 „ 

2000 

National  Camatary  System  Focus  Groups  with  State  Veterans  Officers  (10  Participants  per  Qroup/3  Hours  each  Session). 


1996 „ 

1999 

20 
20 
20 

60 
60 
60 

2  Groups  Annually. 
2  Groups  Annually. 
2  Groups  Annually. 

2000 

National  Cemetery  System  Visitor  Comments  Cards 

1996 

2,500 
2,500 
2,500 

420 
420 
420 

Twice  Annually. 
Twice  Annually. 
Twice  Annually. 

1999 

2000 „ 

National  Cemetery  System  Next  of  Kin  National  Customer  Satisfaction  Survey  (Telephone) 


1( 

1999 

2000 


1.150 
1.150 
1.150 


750 
750 
750 


Annually. 
Annually. 
Annually. 


National  Cemetery  System  Potential  Customers  National  Customer  SaUsfactlon  Survey  (Telephone) 

1996 

1999 

- ~ 

1.150 
1.150 
1.150 

750 
750 
750 

Annually. 
Annually. 
Annually. 

2000 

National  Cemetery  Systsm  Program/Specialind  Service  Survey  (Telephone) 

1996 „ 

1.000 
1.000 
1.000 

250 
250 
250 

Annually. 
Annually. 
Annually. 

1999 

_ 

Office  of  Management  AccountaMiity  Report  Pilot  Evaluation  Fomi 

1996 _ _ 

1999 

550 
550 
550 

138 
138 
138 

AnnuaUy. 
Annually. 
AnnuaHy. 

2000 

Office  of  inspector  General  Patient  Questionnaire 

1996 

1999 

1,200 
1.200 

200 
200 

AnnuaUy. 
Annuaity. 
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Year 


2000 


Number  of 
respondents 


1,200 


Estimated 
annual  bur- 
den 
(hours) 


200 


33155 


Frequency 


Annually. 


Most  customer  satisfaction  surveys 
will  be  recurring  so  that  the  NCS,  OM, 
and  IG  can  create  ongoing  measures  of 
performance  and  to  determine  how  well 
the  agency  meets  customer  service 
standards.  Each  collection  of 
information  will  consist  of  the 
minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  organization's 
performance.  The  NCS  expects  to 
conduct  47  focus  groups  annually 
involving  a  total  of  1,410  hours  during 
the  approval  period.  In  addition,  the 
NCS  expects  to  conduct  telephone 
surveys  with  a  total  annual  burden  of 
1,750  hours.  The  NCS,  OM,  and  IG  will 


distribute  written  surveys  with  a  total 
annual  burden  of  758  hours. 

The  areas  of  concern  to  the  NCS,  OM, 
and  IG  and  their  customers  may  change 
over  time,  and  it  is  importemt  to  have 
the  ability  to  evaluate  customer 
concerns  quickly.  OMB  will  be 
requested  to  grant  generic  clearance 
approval  for  a  3-year  period  to  conduct 
customer  satisfaction  surveys  and  focus 
groups.  Participation  in  the  surveys  and 
focus  groups  will  be  volimtary  and  the 
generic  clearance  will  not  be  used  to 
collect  information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 


information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessary  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
The  NCS,  OM,  and  IG  will  consult  with 
OMB  regarding  each  specific 
information  collection  during  this 
approval  period. 

Dated:  June  10, 1997. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Program  Analyst. 

[FR  Doc.  97-15913  Filed  6-16-97;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPaP"ME^*      f     OUSINGAND 

LRBAN  :'FVh, IHMENT 

2-^  C-"-  -dft585 
lD<x,*tii  No.  FR-4226-F-01] 
RIN  No.  2S06-AB93 

OpcK^'^'jnlties  for  Youth;  Youthbulld 
P    g  ,  n  Further  Streamlining 

Correction 

In  rule  document  97-15221  beginning 
on  page  31954  in  the  issue  of 


Federal  Register 
Vol.  62.  No.  117 
Wednesday,  June  18,  1997 


Wednesday,  June  11, 1997,  make  the 
following  correction: 

On  page  31954,  in  the  first  column,  in 
the  EFFECTIVE  DATE  section,  "June  11, 
1997"  should  read  "July  11, 1997". 

BILUNQ  COOE  15064)1-0 

DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AC03 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

Correction 

In  rule  docxmient  96-29262  beginning 
on  page  60019  in  the  issue  of  Tuesday, 
November  26,  1996,  make  the  following 
corrections: 


§250.1    [Corrected] 

1.  On  page  60022,  in  the  second 
column,  in  §  250.1(c)(4),  paragraph 
designation  "4."  should  read  "(4)". 

2.  On  page  60024,  in  the  second 
column,  in  §  250.1(d)(61),  in  the  first 
line,  "section  9"  should  read  "section 
8". 
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Department 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  405,  410,  and  414 

Medicare  Program;  Revisions  to  Payment 
Polf^if**'  Under  the  Physician  Fee 
Schca^.e,  Other  Part  B  Payment  Policies, 
and  Establishment  of  the  Clinical 
Psychologist  Fee  Schedule  for  Calendar 
Year  1998;  Proposed  Rule 


?;r 


ister  /  Vol.  62.  No.  117  /  Wednesday,  June  18.  1997  /  Proposed  Rules 


DEP3  s^MENT  OF  HEALTH  AND 

-ieat^  Cdre  Financing  Administration 
42  CFR  Parts  400. 405, 410,  and  414 

(BPD-884-P] 

RIN  0938-AH94 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Schedule,  Other  Part  B  Payment 
Policies,  and  Establishment  of  the 
Clinical  Psychologist  Fee  Schedule  for 
Calendar  Year  1998 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  discusses 
several  policy  changes  affecting 
Medicare  Fart  B  payment.  The  changes 
relate  to  physician  services,  including 
resource-based  practice  expense  relative 
value  units  and  geographic  practice  cost 
index  changes,  clinical  psychologist 
services,  supervision  of  diagnostic  tests, 
the  methodology  used  to  develop 
reasonable  compensation  equivalent 
limits,  payment  to  participating  and 
nonparticipating  suppliers,  global 
siu^ical  services,  caloric  vestibular 
testing,  clinical  consultations,  and 
payments  based  on  actual  charges. 
Under  the  law,  we  are  required  to 
develop  a  resource-based  system  for 
determining  practice  expense  relative 
value  units  effective  January  1,  1998.  In 
addition,  since  we  estabUshed  the 
physician  fee  schedule  on  January  1, 
1992,  our  experience  indicates  that 
some  of  our  Part  B  payment  policies 
need  to  be  reconsidered.  This  proposed 
rule  is  intended  to  correct  inequities  in 
physician  payment  and  solicits  public 
comments  on  specific  proposed  policy 
changes. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  August  18,  1997. 
ADOfSSSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BFD- 
884-F,  P.O.  Box  26688,  Baltimore,  MD 
21207-0488. 

If  you  prefer,  you  may  deUver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  3G9-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 


Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-884-P.  Comments  received  timely 
will  be  available  for  pubUc  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW.. 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  fi-om  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  eaeh  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Menas,  (410)  786-4507  (for  issues 

related  to  practice  expense  relative 

value  units). 
Elisa  Tunanidas.  (410)  786-^50  (for 

issues  related  to  the  clinical 

psychologist  fee  schedule). 
William  Morse,  (410)  786-4520  (for 

issues  related  to  the  supervision  of 

diagnostic  tests). 
Ward  Pleines,  (410)  786-4528  (for  issues 

related  to  the  reasonable 

compensation  equivalent  Umit  update 

factor). 
Anita  Heygster,  (410)  786-4486  (for 

issues  related  to  participating  and 

nonparticipating  suppUers  and  to 

actual  charges). 
Stanley  Weintraub,  (410)  786-4498  (for 

all  other  issues). 
SUPPLEMENTARY  INFORMATION:  To  assist 
readers  in  referencing  sections 
contained  in  this  preamble,  we  are 
providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
pohcies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations.  Information  on  the 
regulation's  impact  appear  throughout 


me  preamDie  ana  not  exclusively  in  part 

rv. 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Published  Changes  to  the  Fee  Schedule 
U.  Specific  Proposals  for  Calendar  Year  1998 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Current  Practice  Expense  Relative  Value 
Unit  System 

2.  Criticism  of  Current  Practice  Expense 
Relative  Value  Unit  System 

3.  Resource-Based  Practice  Expense 
Legislation 

4.  Development  of  Resource-Based  Practice 
Expense  Relative  Value  Units 

5.  Data  Collection  Contract 

6.  Clinical  Practice  Expwrt  Panels 

a.  Collection  of  Information  from  the 
Clinical  Practice  Expert  Panels 

•b.  Pricing  of  Clinical  Practice  Expert 
Panels'  Direct  Inputs 

(1)  Nonphysician  Labor 

(2)  Medical  Supplies 

(3)  Medical  Equipment 

7.  Practice  Cost  Survey 

8.  Methodology  for  Developing  Practice 
Expense  Relative  Value  Units 

a.  Proposed  Rules  for  Editing  Clinical 
Practice  Expert  Panels'  Data 

b.  Proposed  Linking  Methodology 

c.  Data  Reasonableness 

1.  Excessive  Supply  Costs  and/or  Qualities 
of  Supplies 

2.  Clinical  Times 

3.  Administrative  Times  ., 

4.  Equipment 

5.  Families  of  Codes 

d.  Indirect  Expense  Relative  Value  Units 

e.  Steps  in  the  Methodology 

f.  Gap-Filling  Measures 

9.  Other  Practice  Expense  Policies 

a.  Site-of-Service  Payment  Differential 

b.  Additional  Relative  Value  Units  for 
Additional  Office-Based  Exp>enses  for 
Certain  Procedure  Codes 

c.  Anesthesia  Services 

10.  Refinement 

11.  Reductions  in  Practice  Expense 
Relative  Value  Units  for  Multiple 
Procedures 

12.  Transition 

13.  Proposed  Regulations  Revisions 

B.  Geographic  Practice  Cost  Index  Changes 

1.  Background 

2.  Development  of  the  Geographic  Practice 
Cost  Indices 

3.  Revised  1995  Through  1997  Geographic! 
Practice  Cost  Indices 

a.  Work  Geographic  Practice  Cost  Indices 

b.  Practice  Expense  Geographic  Practice 
Cost  Indices 

(1)  Employee  Wage  Indices 

(2)  Rent  Indices 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses 

c  Malpractice  Geographic  Practice  Cost 
Indices 

4.  Proposed  Revised  1998  Through  2000 
Ge<^raphic  Practice  Cost  Indices 

a.  Work  Geographic  Practice  Cost  Indices 

b.  Practice  Expense  Geographic  Practice 
Cost  Indices 

(1)  Employee  Wage  Indices 
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(2)  Rant  Indices 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses 

c.  Malpractice  Geographic  Practice  Cost 
Indices 

C.  Fee  Schedule  for  Clinical  Psychologist 
Services 

1.  Background 

2.  Legislative  Changes 

3.  Physician  Payment  Reform 

4.  Related  Federal  Register  Dociunent 

5.  Policy  Pertaining  to  Clinical 
Psychologist  Services 

6.  Rationale  and  Alternatives  Considered 

D.  Diagnostic  Tests 

1.  Ordering  of  Diagnostic  Tests 

2.  Supervision  of  Diagnostic  Tests 

3.  Independent  Diagnostic  Testing  Facility 

E.  Reasonable  Comp>ensation  Equivalent 
Limit  Update  Factor 

1.  Background 

2.  Proposed  Change  in  the  Methodology 
Used  to  Develop  Reasonable 
Compensation  Equivalent  Limits 

F.  Payment  to  Participating  and 
Nonparticipating  Suppliers 

G.  Increase  in  Work  Relative  Value  Units 
for  Global  Surgical  Services  to  Account 
for  the  1997  Increases  for  Work  Relative 
Value  Units  in  Evaluation  and 
Management  Services 

1.  Back9x>und 

2.  Proposal 

H.  Caloric  Vestibular  Testing 
I.  Clinical  Consultations 

1.  Background 

2.  Proposal 

J.  Actual  Charges 
m.  Collection  of  Information  Requirements 

IV.  Response  to  Comments 

V.  Regulatory  Impact  Analysis 

A.  Regulatory  Flexibility  Act 

B.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Impact  on  Specialties  (Includes  Table  1) 

2.  Impact  on  Physician  Net  Income 
(Includes  Table  2) 

3.  Impact  for  Selected  Procedure  Codes 
(Includes  Table  3) 

4.  Impact  on  Beneficiaries 

5.  Impact  on  Hospitals 

C.  Geographic  Practice  Cost  Index  Changes 

D.  Fee  Schedule  for  Clinical  Psychologist 
Services 

E.  Diagnostic  Tests 

F.  Reasonable  Compensation  Equivalent 
Limit  Update  Factor 

G.  Payment  to  Participating  and 
Nonparticipating  Suppliers 

H.  Increase  in  Work  Relative  Value  Units 
for  Global  Surgical  Services  to  Account 
for  the  1997  Increases  for  Work  Relative 
Value  Units  in  Evaluation  and 
Management  Services 

I.  Caloric  Vestibular  Testing 

J.  Clinical  Consultations 

K.  Actual  Charges 

L  Elimination  of  the  Separate  Budget- 
Neutrality  Adjuster  for  Work  Relative 
Value  Units 

M.  Rural  Hospital  Impact  Statement 

Addendum  A— Family  of  Codes  by  CPEP 
Addendum  B — Proposed  Statistical  Linking 

Methodolog)' 
Addendum  C— Relative  Value  Units  (RVUs) 

and  Related  Information 


Addendum  D — Proposed  1999  Office  Rental 
Index  Versus  1997  Index  by  1997  Fee 
Schedule  Area  (in  Descending  order  of 
Difference) 

Addendum  E — Proposed  1999  Malpractice 
Geographic  Practice  Cost  Index  GPQ 
Versus  1997  Malpractice  Geographic 
Practice  Cost  Index  by  1997  Fee 
Schedule  Area  (in  Descending  Order  of 
Difference) 

Addendimi  F — Proposed  1999  Versus  1997 
Geographic  Adjustment  Factor  by  1997 
Fee  Schedule  Area  (in  Descending  Order 
of  Difference) 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  final  rule,  we 
are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AMA — American  Medical  Association 
CF — Conversion  factor 
CFR — Code  of  Federal  Regulations 
CMSAs — ConsoUdated  Metropolitan 

Statistical  Areas 
CPEPs — Clinical  Practice  Expert  Panels 
CPI — Consumer  Price  Index 
CPI-U — Consumer  Price  Index  for  All 

Urban  Consumers 
CPT — (Physicians'l  Current  Procediu^ 

Terminology  [4th  Edition,  1997, 

copyrighted  by  the  American  Medical 

Association] 
ES-202  Data — Bureau  of  Labor  Statistics 

from  State  imemployment  insurance 

agencies 
FDA — Food  and  Drug  Administration 
FMR — Fair  market  rental 
HUD — [Department  of]  Housing  and 

Urban  Development 
GAF — Geographic  adjustment  factor 
GPCI — Geographic  practice  cost  index 
HCFA — Health  Care  Financing 

Administration 
HCPCS — HCFA  Common  Procedure 

Coding  System 
HHS — [Department  of]  Health  and 

Human  Services 
MEI — Medicare  Economic  Index 
MSA — Metropolitan  Statistical  Area 
OBRA — Omnibus  Budget  Reconciliation 

Act 
PC — Professional  component 
PMSA — Primary  Metropolitan 

Statistical  Area 
PPS — Prospective  payment  system 
RUC— (AMA's  Specialty  Society] 

Relative  [Value]  Update  Committee 
RVU — Relative  value  unit 
TC — Technical  component 

I.  Background 

A.  Legislative  History 

Since  January  1, 1992,  Medicare  has 
paid  for  physician  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians' 
Services."  This  section  contains  three 
major  elements:  (1)  A  fee  schedule  for 


the  payment  of  physician  services;  (2)  a 
Medicare  voltmie  performance  standard 
for  the  rates  of  increase  in  Medicare 
expenditures  for  physician  services;  and 
(3)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries.  The  Act  requires  that 
payments  under  the  fee  schedule  be 
based  on  national  uniform  relative  value 
units  (RVUs)  based  on  the  resources 
used  in  furnishing  a  service.  Section 
1848(c)  of  the  Act  requires  that  national 
RVUs  be  estabUshed  for  physician  work, 
practice  expense,  and  malpractice 
expense. 

Section  1848(c)(2)(B){ii)(ID  of  the  Act 
provides  that  adjustments  in  RVUs 
because  of  changes  resulting  from  a 
review  of  those  RVUs  may  not  cause 
total  physician  fee  schedule  payments 
to  differ  by  more  than  $20  milUon  from 
what  they  would  have  been  had  the 
adjustments  not  been  made.  If  this 
tolerance  is  exceeded,  we  must  make 
adjustments  to  the  conversion  factors 
(CFs)  to  preserve  budget  neutrahty. 

B.  Published  Changes  to  the  Fee 
Schedule 

We  pubUshed  a  final  rule  on 
November  25,  1991  (56  FR  59502)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for  physician 
services  furnished  on  or  after  January  1, 
1992.  In  the  November  1991  final  rule 
(56  FR  59511),  we  stated  our  intention 
to  update  RVUs  for  new  and  revised 
codes  in  the  American  Medical 
Association's  (AMA's)  Physicians' 
Current  Procedural  Terminology  (CPT) 
through  an  "interim  RVU"  process 
every  year.  The  updates  to  the  RVUs 
and  fee  schedule  pohcies  follow: 

•  November  25, 1992,  as  a  final  notice 
with  comment  period  on  new  and 
revised  RVUs  only  (57  FR  55914). 

•  December  2.  1993.  as  a  final  rule 
with  comment  period  (58  FR  63626)  to 
revise  the  refinement  process  used  to 
estabUsh  physician  work  RVUs  and  to 
revise  p>ayment  policies  for  specific 
physician  services  and  supplies.  (We 
solicited  comments  on  new  and  revised 
RVUs  only.) 

•  December  8.  1994,  as  a  final  rule 
with  comment  period  (59  FR  63410)  to 
revise  the  geographic  adjustment  factor 
(GAF)  values,  fee  schedule  payment 
areas,  and  payment  policies  for  specific 
physician  services.  The  final  rule  also 
discussed  the  process  for  periodic 
review  and  adjustment  of  RVUs  not  less 
frequently  than  every  5  years  as 
required  by  section  i848(c)(2)(B)(i)  of 
the  Act. 

•  December  8, 1995,  as  a  final  rule 
with  comment  period  (60  FR  63124)  to 
revise  various  policies  affecting 
payment  for  physician  services 


including  Medicare  payment  for 
physician  services  in  teaching  settings, 
the  RVUs  for  certain  existing  procedure 
codes,  and  to  establish  interim  RVUs  for 
new  and  revised  procedure  codes.  The 
rule  also  included  the  final  revised  1996 
geographic  practice  cost  indices  (GPCIs). 

•  November  22, 1996,  as  a  final  nile 
with  comment  period  (61  FR  59490)  to 
revise  the  policy  for  payment  for 
diagnostic  services,  transportation  in 
connection  with  furnishing  diagnostic 
tests,  changes  in  geographic  payment 
areas  (localities),  and  changes  in  the 
procedure  status  codes  for  a  variety  of 
services. 

This  proposed  rule  would  affect  the 
regulations  set  forth  at  42  CFR  part  400, 
which  consists  of  an  introduction  and 
definitions;  part  405,  which  consists  of 
regulations  on  Federal  health  insurance 
for  the  aged  and  disabled;  part  410, 
which  consists  of  regulations  pertaining 
to  supplementary  medical  insurance 
benefits  (Part  B);  and  part  414,  which 
consists  of  regulations  on  the  payment 
for  Part  B  medical  and  other  health 
services. 

n.  Specific  Proposals  for  Calendar  Year 
1908 

A.  Resource-Based  Practice  Expense 
Relative  Vaiue  Units 

1.  Current  Practice  Expense  Relative 
Value  Unit  System 

The  Act  details  the  types  of  services 
that  are  paid  under  the  physician  fee 
schedule.  These  include  physician 
services,  ser\ices  and  supplies  incident 
to  a  physician's  service,  certain  services 
of  optometrists,  podiatrists,  and 
chiropractors,  diagnostic  x-ray  tests, 
diagnostic  laboratory  tests  (excluding 
clinical  laboratory  tests),  and  x-ray, 
radium,  and  radioactive  isotope  therapy. 
While  some  of  these  services  do  not 
have  work  RVUs,  all  of  the  services  have 
practice  expense  and  malpractice 
expense  RVUs.  (Physician  anesthesia 
services  are  paid  under  the  physician 
fee  schedule  but  imder  a  different 
payment  methodology.  Physician 
anesthesia  services  do  not  have  practice 
expense  and  malpractice  expense 
RVUs.)  Payments  for  practice  expense 
RVUs  account  for  approximately  41 
percent  of  total  physician  fee  schedule 
payments. 

m  most  cases,  the  ciirrent  practice 
expense  RVUs  are  calculated  based  on 
a  statutory  formula.  They  are  derived 
from  the  product  of  "base  allowed 
charges"  and  service-specific  practice 
expense  percentages.  The  base  allowed 
duu^  is  the  national  allowed  charge  for 
the  service  furnished  during  1991.  The 
service-specific  practice  expense 
percentage  is  a  weighted  average  of  the 


practice  expense  shares  of  the 
specialties  performing  the  service. 
For  services  furnished  beginning 
calendar  year  1994  and  whose  practice 
expense  RVUs  exceed  1994,  work  RVUs 
and  are  performed  in  the  office  setting 
less  than  75  percent  of  the  time,  the 
1994, 1995,  and  1996  practice  expense 
RVUs  were  reduced  by  25  percent  of  the 
amount  they  exceed  the  1994  work 
RVUs.  (Practice  expense  RVUs  are  not 
reduced  to  less  than  128  percent  of  1994 
work  RVUs.) 

2.  Criticism  of  Current  Practice  Expense 
Relative  Value  Unit  System 

A  common  criticism  of  the  current 
practice  expense  RVU  system  is  that  for 
many  services  the  RVUs,  which  are 
based  on  charges  under  the  reasonable 
charge  system,  are  not  based  directly  on 
the  resources  involved  with  furnishing 
the  service. 

The  charge-based  nature  of  the 
ciirrent  fee  schedule  practice  expense 
formula  essentially  allows  specialties  to 
retain  the  levels  of  practice  expense 
payments  that  existed  before  the 
implementation  of  the  physician  fee 
schedule  on  January  1, 1992.  Current 
practice  expense  payments  favor 
procedures  and  tests  performed  in 
hospitals  rather  than  evaluation  and 
management  services  and  other  office- 
based  services. 

For  example,  a  primary  care  physician 
would  have  to  bill  CPT  code  99213 
(level  3  office  visit,  established  patient) 
approximately  100  times  to  collect  the 
same  amount  of  practice  expense 
payments  as  a  cardiac  surgeon  would 
for  forming  one  coronary  artery  bypass 
graft  with  three  coronary  venous  grafts 
(CPT  code  33512),  although  the  practice 
expenses  the  surgeon  typically  incurs 
for  the  cardiac  surgery  is  primarily 
related  to  the  pre-  and  posto(>erative 
services  furnished  in  the  office, 
administrative  costs  and  overhead.  The 
costs  for  clinical  staff,  medical  supplies, 
and  medical  equipment  furnished  to 
hospital  patients  are  included  in  the 
DRG  payment  made  to  the  hospital  as 
required  by  section  1862(a)(14). 

In  their  1993  annual  report  to  the 
Congress,  the  Physician  Payment 
Review  Commission  recommended  that 
the  Congress  revise  the  practice  expense 
component  of  the  physician  fiee 
schedule  so  that  it  is  resource-based. 
They  further  recommended  that  we 
collect  data  regarding  the  direct  cost 
incurred  in  delivering  each  service  and 
that  a  formula-based  approach  be  used 
to  allocate  indirect  costs.  This 
recommendation  was  instrumental  in 
the  Congress'  legislating  the  resource- 
based  practice  expense  component. 


3.  Resource-Based  Practice  expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Public  Law  103- 
432),  enacted  on  October  31.  1994, 
requires  us  to  develop  a  methodology 
for  a  resource-based  system  for 
determining  practice  expense  RVUs  for 
each  physician  service.  In  developing 
the  methodology,  we  must  consider  the 
staff,  equipment,  and  supplies  used  in 
providing  medical  and  surgical  services 
in  various  settings.  The  legislation 
requires  the  new  payment  methodology 
to  be  effective  for  services  furnished  in 
1998. 

The  legislation  specifically  requires 
that,  in  implementing  the  new  system  of 
practice  expense  relative  value  units,  we 
must  apply  the  same  budget-neutrality 
provisions  that  we  apply  to  other 
adjustments  under  the  physician  fee 
schedule. 

4.  Development  of  Resource-Based 
Practice  Expense  Relative  Value  Units 

To  design  a  resource-based  practice 
expense  system,  we  established  a 
framework  in  which  physician  practice 
costs  can  be  divided  into  direct  or 
indirect  costs.  Direct  costs  are  directly 
attributed  to  the  provision  of  a  service, 
such  as  the  cost  of  a  nurse's  time 
(salary),  medical  supplies,  medical 
equipment,  administrative  costs  of 
billing,  record  maintenance,  and  the 
scheduling  of  office  patients.  Direct 
costs  also  include  the  physician's  costs 
of  office  staff  time  for  scheduling  the 
appointment  and  billing  and  collection 
activities  associated  with  a  procedure 
furnished  in  a  hospital.  Indirect  costs 
include  the  cost  of  rent,  utilities,  office 
equipment  and  supplies,  and 
accounting  and  legal  fees.  The 
allocation  of  indirect  costs  to  specific 
products  or  services  is  a  classic 
accounting  problem.  The  indirect  costs 
are  difficult  to  relate  directly  to  the 
provision  of  a  specific  service  since  they 
are  incurred  by  the  practice  as  a  whole. 

Establishing  a  practice  expense  RVU 
based  on  the  resources  involved  with 
furnishing  a  service  does  not  mean  we 
recognize  the  actual  cost  to  the 
physician  to  produce  a  service.  Rather, 
it  recognizes  the  components  of  the 
typical  resource  inputs  for  a  specific 
service.  The  actiial  cost  and  RVU  are  not 
equivalent  under  the  physician  fee 
schedule.  The  proposed  values  will 
represent  "relative  values"  that  can  be 
translated  into  a  dollar  payment  amount 
using  the  appropriate  CF. 

When  we  implemented  the  physician 
fee  schedule  in  January  1,  1992,  we 
were  not  required  to  collect  cost  data  in 
the  aggregate  or  by  service  for 
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individual  practices.  Our  claims  data  do 
not  include  cost  data  by  procedure  code. 

5.  Data  Collection  Contract 

To  aid  us  in  collecting  the  data  to 
implement  our  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physicnan  service,  we  awarded  a 
contract  to  Abt  Associates  in  March 
1995.  Under  the  contract,  Abt  originally 
intended  to  use  two  processes,  the 
Clinical  Practice  Expert  Panels  (CPEPs) 
and  the  "Survey  of  Practice  Costs,"  to 
collect  data  that  could  be  used  to 
generate  practice  expense  RVUs  for  each 
service.  Through  the  use  of  CPEPs,  Abt 
provided  us  with  the  direct  inputs  of 
physician  services.  Direct  inputs  are  the 
quantity  and  type  of  nonphysician 
labor,  medical  supplies,  and  medical 
equipment  associated  with  a  service, 
such  as  the  minutes  of  a  registered 
nurse's  time,  a  pair  of  sterile  gloves,  and 
a  surgical  mask.  The  CPEPs  also 
reported  additional  items  as  direct 
inputs,  such  as  administrative  services, 
including  the  amount  of  time  medical 
secretaries  and  billing  and  insurance 
personnel  spend  in  activities  related  to 
sjjecific  services.  Abt  priced  the  direct 
inputs  and  determined  the  direct  costs 
for  each  service. 

The  direct  inputs  do  not  include  the 
physician's  time.  Physician  time  and 
effort  are  components  of  work  RVUs  and 
are  paid  under  the  work  component  of 
the  physician  fee  schedule. 

Under  the  original  contract,  Abt 
would  have  obtained  additional 
information  from  the  survey  of  practice 
costs,  which  may  have  been  used  to 
furnish  additional  options  for  allocating 
indirect  costs.  As  explained  later,  this 
survey  was  subsequently  canceled. 

6.  Clinical  Practice  Exj)ert  Panels 

The  general  approach  for  establishing 
a  resource-based  practice  expense 
system  was  to  use  CPEPs  to  identify  as 
many  direct  inputs  as  possible  for  a 
physician  service  furnished  to  a  typical 
patient  (across  all  age  groups)  in  various 
settings. 

The  CPEPs  consisted  of  panels  of 
physicians,  practice  administrators,  and 
nonphysicians  (such  as  registered 
nurses,  psychologists,  and  physical 
therapists).  Physician  specialty  societies 
and  other  groups  nominated  individuals 
for  these  positions.  Final  selections 
were  made  by  Abt  with  our  assistance. 

In  all,  there  were  15  CPEPs.  The 
panels  consisted  of  over  180  members 
from  more  than  61  specialties  and 
subspecialties;  approximately  50 
percent  of  the  panelists  were 
physicians.  Each  CPEP  consisted  of  12 
to  15  members. 


The  CPEPs  identified  the  direct  inputs 
involved  in  each  physician  service  in  an 
office  setting  and  an  out-of-office  setting 
(such  as  a  hospital  and  an  ambulatory 
surgical  center).  Generally,  if  a  service 
was  furnished  both  in  an  office  setting 
and  an  out-of-office  setting  but  less  than 
10  percent  of  the  dme  in  either  of  these 
settings,  it  was  not  profiled  in  that 
setting. 

We  assisted  Abt  in  identifying 
approximately  6,300  procedure  codes 
for  which  resource-based  practice 
expense  RVUs  were  to  be  developed. 
Approximately  850  of  these  procedure 
codes  have  both  technical  components 
(TCs)  and  professional  components 
(PCs),  and  we  developed  practice 
expense  RVUs  for  both  the  TC  and  PC 
for  each  of  the  850  procediu-es. 

Abt  grouped  procedure  codes 
included  under  the  physician  fee 
schedule  into  families  of  codes 
clinically  related  and  with  relatively 
comparable  direct  costs.  The 
classification  system  for  families  of 
procedure  codes  is  a  hybrid  of  the 
Ambulatory  Patient  Groups  System 
developed  by  3M  and  the  Berenson- 
Eggers-Holahan  (Urban  Institute) 
system.  Abt  assigned  each  family  of 
codes  to  a  CPEP  based  on  the  physician 
specialty  that  predominandy  provided 
the  services.  For  example,  the  panels 
were  categorized  as  integimientary,  male 
genital  and  urinary,  orthopedics, 
obstetrics  and  gynecology, 
ophthalmology,  radiology,  evaluation 
and  management,  general  surgery, 
otolaryngology,  miscellaneous  internal 
medicine,  gastroenterology, 
cardiothoracic  and  vascular,  cardiology, 
anesthesia  and  pathology,  and 
neurosurgery  CPEPs. 

Our  medical  staff,  Abt's  clinical 
consultants,  and  other  advisors 
reviewed  this  system.  Some  families  of 
codes  were  assigned  to  more  than  one 
CPEP  to  validate  resource  inputs  across 
CPEPs.  For  example,  the  evaluation  and 
management  family  of  codes  was 
assigned  to  every  CPEP  except  the 
radiology  CPEP  and  the  anesthesia  and 
pathology  CPEP. 

Abt  selected  a  reference  service  for 
each  family  of  codes.  (Abt  compiled  the 
initial  list  of  reference  services  based  on 
recommendations  from  numerous 
specialty  societies.)  The  following  four 
criteria  were  established  to  guide  the 
selection  process  for  the  reference 
service: 

•  It  had  to  be  commonly  performed. 

•  It  had  to  have  a  mid-range  level  of 
resource  use  relative  to  other  codes  in 
the  family. 

•  It  had  to  be  a  code  whose  definition 
or  coding  application  has  not  markedly 
changed  in  the  last  several  years. 


•  It  had  to  be  performed  with 
minimal  variation  by  all  physicians. 

In  August  1995,  physician  specialty 
groups  were  given  an  opportunity  to 
review  and  comment  on  a  draft 
document  containing  the  procedure 
code  family  classification  system,  the 
reference  code  (to  serve  as  a  benchmark 
for  creating  resource  profiles  for  the 
remainder  of  services  within  each 
family  of  procedure  codes),  and  the 
CPEP  to  which  the  family  was  assigned. 
The  comments  were  considered  by  Abt 
and  HCFA  in  designing  the  final 
classification  system  including  the 
number  of  CPEPs. 

The  final  classification  system 
contained  229  unique  families  of  codes 
assigned  to  15  CPEP  panels.  Twelve  to 
29  families  of  procedure  codes  were 
assigned  to  each  CPEP  with  most  CPEPs 
reviewing  19  to  23  families  of  procedure 
codes.  The  list  of  families  of  procedure 
codes  assigned  to  each  CPEP  is  included 
in  Addendum  A. 

The  CPEPs  met  twice.  During  the  first 
CPEP  session  in  February  1996,  the 
CPEPs  identified  the  direct  inputs  for 
designated  reference  services.  The 
CPEPs  met  again  in  June  1996  to 
identify  the  inputs  for  the  remaining 
procedure  codes  covered  under  the 
physician  fee  schedule. 

a.  Collection  of  Information  From  the 
Clinical  Practice  Expert  Panels. 

Abt  designed  the  following  four 
uniform  woricsheets  that  were  used  to 
collect  the  inputs  identified  by  the 
CPEPs: 

•  Worksheet  Package  G:  Services  with 
a  global  period. 

•  Worksheet  Package  P:  Services 
without  a  global  period. 

•  Worksheet  Package  M:  Evaluation 
and  Management  services. 

•  Worksheet  Package  Pa:  Pathology 
services. 

For  labor  inputs,  either  clinical  or 
administrative,  the  worksheets 
identified  the  function  or  activity  with 
the  occupational  category  of  the 
individual  furnishing  the  service.  For 
clinical  functions,  examples  of 
occupational  categories  included  a 
registered  nurse,  Ucensed  practical 
nurse,  and  certified  medical  assistant. 
For  administrative  functions,  examples 
of  occupational  categories  included 
medical  secretaries,  insurance  or  billing 
clerks,  transcriptionists,  and  scheduling 
secretaries.  The  clinical  labor 
worksheets  accumulated  labor  inputs  by 
preservice,  service,  and  postservice 
periods  for  surgical  procedures  with  a 
global  period.  For  surgical  procedures 
without  a  global  period,  evaluation  and 
management  services,  and  pathology 
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services,  the  worksheets  accumulated 
labor  inputs  by  the  service  period.  The 
administrative  labor  worksheets 
collected  labor  inputs  by  preservice  and 
postservice  periods. 

During  the  first  rotmd  of  the  CPEPs, 
Abt  collected  detailed  data  by  each  of 
the  functions  listed  within  the 
preservice,  service,  and  postsurgical 
visit  periods  of  each  service.  These  were 
activities  performed  by  nonphysician 
clinical  and  administrative  personnel, 
not  physicians.  For  example,  the 
evaluation  and  management  services 
worksheet  listed  the  following  clinical 
activities  in  the  preservice  period: 

•  Obtain  medical  history/review 
patient  charts. 

•  Greet  patient/provide  gowning. 

•  Perform  room  preparation/prepare 
medical  equipment 

•  Prepare  patient 

•  Obtain  vital  signs. 

•  Other. 

Similarly,  the  following 
administrative  activities  were  listed  in 
the  preservice  period: 

•  Obtain  referral  from  referring  M.D. 

•  Schedule  patient/remind  patient  of 
appointment 

•  Obtain  medical  records,  manage/ 
recall  patient  database,  assemble/ 
develop  patient  chart. 

•  Precertify  patient/conduct 
preservice  billing. 

•  Verify  insurance/review  coverage/ 
register  patient. 

For  the  intraservice  period,  the 
following  clinical  activities  were  listed: 

•  Obtain  medical  history. 

•  Record  notes. 

•  Other. 

The  following  clinical  activities  were 
listed  in  the  postservice  period: 

•  Clean  room/equipment/shut  down 
equipment 

•  Provide  postservice  education. 

•  Complete  diagnostic  medical  forms, 
x-ray  requisitions,  prescriptions. 

•  Review  results. 

•  Checkout/ provide  discharge 
instructions/complete  nursing  forms. 

•  Conduct  follow-up  phone  calls  to 
patient/respond  to  patient  calls/call-in 
prescription  refills. 

•  Other. 

Similarly  the  following  administrative 
activities  were  listed  in  die  postservice 
period: 

•  Transcribe  results/file  and  manage 
patient  records. 

•  Schedule  postoperative  return 
evaluation  and  management  services/ 
arrange  for  hospital  readmission. 

•  Notify  and  complete  reports  to 
referring  MDs. 

•  Conduct  billing  activities 
(coordinate  bill  collection/rebilling, 
collect  coinsurance  payments  or 
deductibles,  postcertify  patient). 


Diuing  the  second  round  of  the 
CPEPs,  Abt  collected  the  inputs  by  the 
broader  category  of  service.  For 
example,  for  additional  evaluation  and 
management  services  codes  in  the  same 
family  as  the  reference  code.  Abt 
collected  totals  on  clinical  times  for  the 
preservice  period,  the  intraservice 
period,  and  the  postservice  period. 
Similarly,  the  same  process  was 
followed  for  administrative  inputs.  This 
less  detailed,  more  aggregated,  process 
was  used  because  of  the  large  volume  of 
procedure  codes  the  CPEPs  had  to 
review  during  the  second  roimd  and 
because  the  CPEPs  believed  this  level  of 
detail  was  sufficient. 

For  more  detail  about  the  worksheets, 
the  specific  methodologies  for  pricing 
labor,  medical  supplies,  and  medical 
equipment,  the  reader  should  refer  to 
the  Abt  report  en  tided,  "Report  on 
Clinical  Practice  Expert  Panel  (CPEP) 
Direct  Cost  Estimation.  Data  Collection 
and  Analysis  for  Generating  Procedure- 
Specific  Practice  Expense  Estimates: 
Report  on  CPEP  Ehrect  Cost  Estimation; 
CPEP  Direct  Practice  Costs  Database 
Documentation;  Report  on  the  Survey  of 
Practice  Cost;  Data  and  Text  Appendices 
I  through  VI;  and  CPEP  Recorders'  Notes 
FUes."  The  public  can  gain  access  to 
this  specific  report  and  additional  CPEP 
data  through  the  HCFA  Home  Page  at 
http:'^www. hcfa.gov.  The  following 
products  can  be  piuchased  in  a 
complete  set,  either  on  diskette  or  in 
paper  copy,  from  the  National  Technical 
Information  Service.  You  can  also  order 
parts  of  these  sets  in  paper  at  the  prices 
indicated.  Call  NTIS  at  (703)  487-4650 
to  place  an  order.  Most  major  credit 
cards  are  accepted.  For  e-mail  orders 
use  the  following  address: 
orders@ntis.fedworld.gov.  You  may  fax 
orders  to:  (703)  321-8547.  For  rush 
service  at  an  additional  fee,  call  1-800- 
553-NnS. 

Complete  Set  on  Diskette 

Accession  Number:  PB97-502470AHP 
(24  Diskettes). 

Cost:  $322.00. 

Title:  Data  Collection  and  Analysis  for 
Generating  Procedure-Specific  Practice 
Expense  Estimates:  Report  on  CPEP 
Direct  Cost  Estimation;  CPEP  Direct 
Practice  Costs  Database  Documentation; 
Report  on  the  Survey  of  Practice  Costs; 
Data  and  Text  Appendices  I- VI;  and 
CPEP  Recorders'  Notes  Files. 
(The  files  are  compressed.  The  text 
reports  are  in  WordPerfect.  The  data 
files  are  in  either  SAS  or  ASCII  format). 

Complete  Set  in  Paper 

Accession  Number:  PB97-165211AHP 
(Set  of  27  manuals). 
Cost:  $1,113.00. 


Title:  Data  Collection  and  Analysis  for 
Generating  Procedure-Specific  Practice 
Expense  Estimates:  Report  on  CPEP 
Direct  Cost  Estimation;  CPEP  Direct 
Practice  Costs  Database  Dociunentation; 
Report  on  the  Siu^ey  of  Practice  Costs; 
Data  and  Text  Appendices  I-VI;  and 
CPEP  Recorders'  Notes  Files. 

Parts  of  the  Set  in  Paper 

Accession  Number:  PB97-165427AHP 
(1  manual). 

Cost:  $57.00. 

Title:  Report  on  Clinical  Practice 
Expert  Panel  (CPEP)  Direct  Cost 
Estimation — Data  Collection  and 
Analysis  for  Generating  Procedure- 
Specific  Practice  Estimates. 

Accession  Number:  PB97-165419AHP 
(1  manual). 

Cost:  $66.00. 

Title:  CPEP  Direct  Practice  Costs 
Database  Documentation — Data 
Collection  and  Analysis  for  Generating 
Procedure-Specific  Practice  Estimates. 

Accession  Number:  PB97-165435AHP 
(1  manual). 

Cost:  $73.50. 

Title:  Report  on  the  Survey  of  Practice 
Costs — Data  Collection  and  Analysis  for 
Generating  Procedure-Specific  Practice 
Estimates. 

Accession  Number:  PB97-165401AHP 
(Set  of  7  manuals). 

Cost:  $264.50. 

Title:  Text  Appendices  I.  n.  m,  IV.A- 
IV.F,  V  and  VI,  and  CPEP  Recorders' 
Notes  Files — Data  Collection  and 
Analysis  for  Generating  Procedure- 
Specific  F^ractice  Expense  Estimates. 

Accession  Number:  PB97-165229AHP 
(Set  of  17  manuals). 

Cost  $717.50. 

Title:  Data  Appendices  IV.Gl  through 
rV.Gl7 — Data  Collection  and  Analysis 
for  Generating  Procedure-Specific 
Practice  Expense  Estimates. 

Data  Appendices  As  Individual 
Manuals 

Accession  Number:  PB97-165237AHP  . 
(1  manual). 

Cost:  $61.50. 

Title:  CPEP  1:  Integumentary  and 
Physical  Medicine,  Appendix  FV.Gl. 

i4ccessio/i  Number:  PB97-165245AHP 
(1  manual). 

Cost:  $57.00. 

Title:  CPEP  2:  Male  Genital  and 
Urinary.  Appendix  IV.G2. 

Accession  Number:  PB97-185252AHP 
(1  manual). 

Cost:  $138.00. 

Title:  CPEP  3:  Orthopaedic  Surgery. 
Appendix  IV.G3. 

Accession  Number:  PB97-165260AHP 
(1  manual). 
Cost:  $46.50. 
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Title:  CPEP  4:  OB/GYN,  Appendix 
IV.G4. 

Accession  Number:  PB97-165278AHP 
(1  manual). 

Cost:  $52.50. 

Title:  CPEP  5:  Ophthalmology, 
Appendix  IV.G5. 

Accession  Number:  PB97-165286AHP 
(1  manual). 

Cost:  $70.50. 

Title:  CPEP  6:  Radiology,  Appendix 
IV.G6, 

Accession  Number  PB97-165294AHP 
(1  manual). 

Cost:  $32.25 

Title:  CPEP  7:  Evaluation  & 
Management,  Appendix  IV.G7. 

Accession  Number:  PB97-165302AHP 
(1  manual). 

Cost:  $73.50. 

Title:  CPEP  8:  General  Surgery, 
Appendix  IV.G8. 

Accession  Number:  PB97-165310AHP 
(1  manual). 

Cost:  $85.50. 

Title:  CPEP  9:  Otolaryngology, 
Appendix  rV.G9. 

Accession  Number:  PB97-165328AHP 
(1  manual). 

Cost:  $37.50. 

Title:  CPEP  10:  Miscellaneous  Internal 
Medicine,  Appendix  IV.GlO. 

Accession  Number:  PB97-165336AHP 
(1  manual). 

Cost:  $32.25. 

Title:  CPEP  11:  Gastroenterology, 
Appendix  IV.Gll. 

Accession  Numfeer:  PB97-165344AHP 
(1  manual). 

Cost:  $73.50. 

Title:  CPEP  12:  Cardiothoracic  & 
Vascular  Surgery,  Appendix  rV.Gl2. 

Accession  Number:  PB97-165351AHP 
(1  manual). 

Cost:  $37.50. 

Title:  CPEP  13:  Cardiology.  Appendix 
IV.G13. 

Accession  Number:  PB97-165369AHP 
(1  manual). 

Cost:  $42.00. 

Title:  CPEP  14:  Anesthesiology/ 
Pathology,  Appendix  rV.Gl4. 

Accession  Number:  PB97-165377AHP 
(1  manual). 

Cost:  $57.00. 

Title:  CPEP  15:  Neurosurgery, 
Appendix  IV.G15. 

Accession  Number:  PB97-165385AHP 
(1  manual). 

Cost:  $29.45. 

Title:  Global  Pricing  Files,  Appendix 
IV.GlSj 

Accession  Number:  PB97-165393AHP 
(1  manual). 

Cost- $150.00. 

Title:  Auxiliary  Files,  Appendix 
IV.G17, 


b.  Pricing  of  Clinical  Practice  Expert 
Panels'  Direct  Inputs. 

Having  identified  the  type  and 
quantity  of  direct  inputs  from  the  CPEP 
process,  our  methodology  required  the 
assignment  of  a  national  price  for  each 
resource  input.  Abt  priced  each  of  the 
CPEP  direct  inputs  (nonphysician  labor, 
medical  supplies,  and  medical 
equipment)  using  a  specific 
methodology.  The  methodology  for  each 
of  these  items  is  discussed  below. 

(1)  Nonphysician  Labor. 

Abt  calculated  the  total  compensation 
per  minute  for  approximately  100 
occupational  categories  that  include 
clinical  and  administrative  staff.  The 
data  sources  for  these  staff  identified 
hourly  wages,  including  fringe  benefits, 
per  person  for  1993  or  1994.  These 
wages  were  updated  to  1995  using  the 
Employment  Cost  Index  for  Wages  and 
Salaries  in  Private  Health  Industries 
(pubUshed  by  the  Bureau  of  Labor 
Statistics).  They  were  converted  to  total 
compensation  by  adjusting  the  wage  rate 
by  a  fringe  benefits  multiplier.  The 
fringe  benefits  multiplier  is  36.6  percent 
for  all  occupational  categories.  This  is 
estimated  from  the  Bureau  of  Labor 
Statistics  Employer  Costs  for  Employee 
Compensation  for  March  1995.  Abt 
calculated  the  fringe  benefit  multiplied 
from  the  Bureau  of  Labor  Statistics  data 
using  the  ratio  of  the  total  cost  of  all 
benefits  to  the  wage  rate  for  all  workers 
in  private  health  services  industries. 

Three  specific  data  sources  were  used. 
They  were:  (1)  The  Bureau  of  Labor 
Statistics'  "White  Collar  Pay  Survey  of 
Service-Producing  Industries"  dated 
1989  and  the  "Oocupational 
Compensation  Survey"  dated  1994;  (2) 
"The  Siu^ey  of  Hospital  and  Medical 
School  Salaries"  dated  1994  performed 
by  the  Univereity  of  Texas  Medical 
Branch;  and  (3)  the  Ciirrent  Population 
Survey  dated  1993.  Although  all  three 
data  sources  were  used,  in  cases  of 
similar  categories  across  data  sets,  the 
Bureau  of  Labor  Statistics  data  were 
considered  to  be  the  primary  data  set. 
The  University  of  Texas  Medical  Branch 
and  Current  Population  Survey  data 
were  treated  as  supplements  to  be  used 
when  the  Bureau  of  Labor  Statistics' 
data  could  not  provide  sufficient  detail. 

Abt  categorized  all  personnel  into  five 
broad  categories:  clinical  staff, 
administrative  staff,  clinical  composite 
staff,  administrative  composite  staff,  and 
cUnical/administrative  composite  staff. 
The  administrative  composite  staff 
refers,  for  example,  to  a  function 
described  by  a  CPEP  that  could  be 
performed  by  different  personnel.  A 
composite  labor  rate  was  calculated  for 
this  function  for  this  CPEP. 


We  use  the  occupational  category  of 
the  medical  secretary  to  illustrate  the 
mapping  of  the  price  for  an 
administrative  staff  position.  Every 
CPEP  reported  that  a  medical  secretary 
performed  certain  functions  as  part  of 
the  procedure  codes  reviewed  by  that 
CPH*.  From  the  Bureau  of  Labor 
Statistics'  data,  the  updated  1995  total 
compensation,  including  fringe  benefits, 
for  a  level  II  medical  secretary  is  $16.43 
per  hour.  (The  Bureau  of  Labor  Statistics 
furnishes  skilled  level  variations  in 
wages  and  duties  for  registered  nurses, 
hoensed  practical  nurses,  secretaries, 
office  clerks,  and  nursing  assistants.  In 
general,  as  we  advised,  Abt  used  the 
Bureau  of  Labor  Statistics'  wage  for 
level  n  staff.)  This  converts  to  a  total 
compensation  per  minute  of  $0,274  for 
a  medical  secretary,  and  this  labor  rate 
was  made  uniform  across  all  CPEPs.  If. 
for  example,  a  CPEP  specified  that  a 
medical  secretary  was  needed  for  10 
minutes  to  provide  administrative 
services  for  a  specific  CPT  code,  that 
labor  input  would  be  costed  at  $2.74. 

Similarly,  we  use  the  occupational 
category  of  a  registered  nurse  to 
illustrate  the  mapping  of  the  price  for  a 
clinical  staff  position.  Every  CPEP, 
except  the  gastroenterology  CPEP, 
reported  that  a  registered  nurse 
performed  certain  functions  with 
respect  to  the  procedure  codes  reviewed 
by  that  CPEP.  The  hourly  wage  for  a 
level  n  registered  nurse  was  $18.52 
under  the  Bureau  of  Labor  Statistics' 
survey.  The  total  compensation, 
including  fringe  benefits,  for  a  registered 
nurse  is  $25.30  per  hour.  Tliis  converts 
to  a  total  compensation  per  minute  of 
$0,422.  Thus,  for  each  CPEP,  the 
minutes  of  a  registered  nurse's  time  are 
costed  at  $0,422.  If,  for  example,  a  CPEP 
specified  that  a  registered  nurse  was 
needed  for  10  minutes  to  provide 
clinical  services  for  a  specific  CPT  code 
for  a  patient,  that  direct  input  would  be 
costed  at  $4.22. 

(2)  Medical  Supplies. 

Overall,  the  CPEPs  identified  665 
supply  items  for  which  Abt  obtained 
prices  from  three  types  of  sources: 

•  PubUshed  catalogs — These  were 
used  for  the  most  common  supplies  and 
CPEP  panelists  often  provided 
recommendations  of  catalogs  or  other 
sources. 

•  Contacts  with  suppliers — This 
source  was  used  primarily  fw 
specialized  supplies. 

•  CPEP  memoers — This  source  was 
used  if  prices  were  unavailable  from     • 
catalogs  or  suppliers. 

Examples  oi  medical  supplies  include 
disposable  gowns,  examination  table 
paper,  disposable  pillow  cases, 
nonsterile  or  sterile  gloves,  disposable 
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suture  removal  kit,  Vicryl  suture,  4-0 
and  5-0,  and  sterile  gauze.  Abt  used  the 
same  prices  for  these  supplies  across  all 
CPEPs.  For  example,  for  all  CPEPs,  the 
price  of  the  disposable  gown  is  $0.57 
per  item  and  is  based  on  a 
representative  price  from  Baxter 
Healthcare  Corporation,  a  major  medical 
supplier.  Similarly,  the  price  of  the 
disposable  suture  removal  kit  for  all 
CPEPs  is  $5.45  per  kit  and  is  based  on 
a  representative  price  from  Darby  £)rug 
Company. 

(31  Medical  Equipment. 

Medical  equipment  was  divided  into 
two  categories — procedure-specific 
equipment  and  overhead  equipment. 
Procedure-specific  medical  equipment 
is  used  for  a  specific  subset  of  services 
within  a  specialty,  such  as  a  stress-test 
treadmill  as  part  of  a  cardiology 
procedure.  Overhead  medical 
equipment  is  either  used  for  all  services 
furnished  or  is  rarely  used  (for  example, 
a  crash  cart  containing  emergency 
supplies)  but  is  routinely  purchased  and 
maintained  in  a  practice  and  is  difficult 
to  attribute  to  a  specific  service.  Only 
equipment  with  costs  equal  to  or 
exceeding  $500  was  costed  under  the 
medical  equipment  methodology  The 
cost  per  use  for  equipment  costing  less 
than  $500  was  considered  to  be  trivial. 

Information  about  the  type  of 
equipment  used  to  furnish  each  service 
was  obtained  from  the  CPEPs.  Abt 
applied  price  data  to  the  resource 
profiles  generated  by  the  CPEPs.  In  most 
cases,  Abt  collected  list  prices  from 
equipment  suppUers.  For  example,  the 
list  price  for  a  flexible  laryngoscope  is 
$5,080  (this  information  is  from  Welch- 
Allyn.  a  medical  equipment  supplier). 
Prices  were  obtained  for  almost  400 
equipment  items. 

Dmpite  our  repeated  requests  to  the 
medical  community,  there  is  no  source 
of  data  on  utilization  levels  of 
equipment  across  all  procedures  and 
payers.  Without  these  data,  assumptions 
had  to  be  made  about  the  levels  of 
utilization  of  equipment  to  compute  a 
cost  per  minute. 

To  cost  procedure-specific  and 
overhead  equipment,  Abt  assimied  70- 
percent  and  100-percent  utilization 
rates,  respectively.  Based  on  comments 
from  the  physician  specialty  groups,  we 
have  changed  the  utilization  level  for 
procedure-specific  equipment  from  70 
percent  to  50  percent.  We  invite 
comments  on  the  appropriate  utilization 
level  for  procedure-specific  equipment 
i/f  general. 

frocedure-specific  equipment  was 
costed  based  on  the  number  of  minutes 
the  equipment  was  used  for  the 
procedure.  The  proxy  for  this  is  usually 
technician  time.  Overhead  equipment 


was  costed  based  on  the  estimated  time 
for  the  staff  with  the  most  involvement 
in  the  procedure.  For  example,  if  a 
procedure  involving  a  piece  of 
equipment  was  performed  in  the  office 
and  involved  15  minutes  of  registered 
nurse  time  and  30  minutes  of  physician 
assistant  time,  the  time  of  the  procedure 
would  be  30  minutes  since  this  is  the 
longest  of  the  nonphysician  clinical  staff 
times. 

The  objective  in  pricing  medical 
equipment  was  to  establish  an 
equipment  cost  per  minute.  The 
equipment  pricing  model  uses  the 
following  variables: 

•  The  purchase  price  of  the 
equipment  with  primary  sources  of 
irJormation  from  national 
manufacturers. 

•  The  useful  life  of  the  equipment 
with  primary  sources  of  information 
from  "Useful  Life  Guidelines"  from  the 
American  Hospital  Association. 

•  The  aimual  maintenance  cost  with 
primary  sources  of  information  from  the 
Medical  Group  Management 
Association. 

•  The  cost  of  capitaL 

•  The  time  per  procedure  with 
primary  sources  of  information  from 
CPEP  labor  estimates. 

•  The  hours  of  practice  (that  is,  50 
hours  per  week  and  50  weeks  per  year) 
with  primary  sources  of  information 
from  the  Medical  Group  Management 
Association  and  the  AMA. 

•  The  machine  cap>acity,  based  on  a 
practice's  hours,  with  the  assumption 
that  the  equipment  operates  at  a  fixed 
p>ercentage  (in  this  case  50  percent)  of 
capacity. 

Ideally,  a  cost  of  capital  would  be 
established  bom  a  nationally 
representative  sample  of  data  containing 
loan  rates  and  length  of  loan  for 
physician  practices.  Such  data  do  not 
exist.  As  a  result,  Abt  developed  proxy 
data  based  on  prevailing  loan  rates  for 
small  businesses.  In  this  model,  interest 
rates  varied  by  the  loan  period  (one  rate 
for  periods  less  than  or  equal  to  7  years 
and  another  for  periods  greater  than  7 
years)  and  based  on  the  purchase  price 
of  the  equipment  (one  rate  for 
equipment  costing  less  than  or  equal  to 
$25,000  and  another  for  equipment 
costing  more  than  $25,000). 
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For  example,  the  cost  of  capital  for  an 
item  of  medical  equipment  costing  more 
than  $25,000  and  with  a  useful  life  less 
than  7  years  was  assigned  an  interest 
rate  of  9.5  percent. 

The  following  example  illustrates  the 
application  of  the  pricing  model  for 
equipment  that  is  used  to  perform  only 
one  type  of  procedure  code,  assuming 
the  following: 

•  The  equipment  is  operated  at  50 
percent  of  capacity. 

•  The  practice  operates  50  hours  per 
week  or  105,000  minutes  per  year  (60 
minutes/hourxSO  hours/weekxSO 
weeks/yearx. 50=75,000  minutes). 

•  The  cost  of  capital  (that  is,  the 
interest  cost  of  a  loan  or  opportunity 
cost  of  invested  funds)  is  9.5  percent. 

•  The  purchase  price  of  the 
equipment  is  $30,000. 

•  The  useful  life  of  the  equipment  is 
5  years. 

•  The  aimual  maintenance  costs  are  5 
percent  of  the  annual  purchase  price 
(.05x$30,000)  or  $1,500. 

•  The  procedure  performed  on  the 
equipment  takes  10  minutes. 

Cost  per  procedure=10x[$30,000/ 

(75,000x3.8397)+l,500/75,000) 
Cost  per  procedure=$1.24 

Note:  3.38397  represenU  ll/(l+r>  where 
t=0  to  5.  The  cost  of  capital  is  discounted  by 
the  number  of  years  of  useful  life.  The 
annualized  capitalized  cost  for  the 
equipment  is  S9,313,  which  is  the  annual 
maintenance  cost  of  $1,500,  plus  the 
annualized  purchase  price  ($7,813),  taking 
into  account  the  opportunity  cost  of  capital 
or  530,000  divided  by  3.8397. 

7.  Practice  Cost  Survey 

Abt  designed  a  practice  cost  survey 
(the  "Survey  of  Practice  Costs")  to 
collect  information  on  the  total  costs  of 
a  physician's  practice  and  service  mix, 
that  is,  the  type  and  frequency  of 
individual  services  furnished  by  a 
physician's  practice  by  site  of  service. 
The  survey  elements  incorporated 
recommendations  from  a  large  panel  of 
practice  cost  research  experts.  Data  were 
collected  on  the  entire  physician 
practice,  not  just  services  furnished  to 
Medicare  beneficiaries. 

One  of  the  objectives  of  the  survey 
was  to  link  the  total  practice  expense 
and  the  services  furnished  in  various 
settings — office  and  nonoffice.  While  it 
was  our  expectation  that  the  survey 
would  have  yielded  data  to  assist  in  the 
development  of  methodologies  to 
allocate  indirect  costs  to  specific 
services,  the  survey  itself  would  not 
have  determined  the  indirect  costs  for 
specific  procedures.  By  definition,  it  is 
not  possible  to  directly  survey  indirect 
costs  associated  with  specific 
procedures.  The  survey  sought  to  collect 
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data  on  aggregate  indirect  costs  of 
practices,  and,  if  successful,  such 
aggregate  indirect  costs  could  have  been 
allocated  or  assigned  to  specific  services 
or  famihes  of  codes  using  economic  cost 
estimates. 

Sampling  frames  for  the  survey  were 
developed  v«th  input  from  the  medical 
community.  Approximately  5,000  solo 
and  group  physician  practices  were 
selected  at  random  for  participation  in 
the  sampling  frame  from  the  AMA's 
databases.  In  addition,  more  than  800 
nonphysician  practices  from  50  States, 
the  District  of  Coliunbia,  and  Puerto 
Rico  were  chosen  for  the  initial 
mailings.  Included,  in  addition  to  the 
practices  of  medical  doctors,  were 
practices  of  optometrists,  podiatrists, 
clinical  psychologists,  and  physical 
therapists  identified  from  membership 
lists  furnished  by  specialty  societies. 

Initially,  the  survey  was  to  be 
performed  in  two  rounds.  The  first 
phase  of  the  study  began  in  April  1996 
when  Abt  sent  letters  to  approximately 
1,700  group  and  solo  physician 
practices  nationwide.  Soon  after  each 
physician  practice  received  this  letter, 
Abt  called  to  assess  whether  each 
physician  practice  met  the  sampling 
criteria  to  qualify  for  participation  in  the 
survey.  To  be  included  in  the  survey, 
the  physician  practice  had  to  be 
operating  at  least  1  year  and  have  at 
least  one  practitioner  who  practiced  at 
least  20  hours  a  week.  If  a  practice  was 
eligible,  it  was  sent  a  copy  of  the  survey. 

The  response  rate  from  the  first  round 
of  the  survey  was  so  poor 
(approximately  27  percent  responded) 
that  the  survey  would  not  have 
provided  an  adequate  basis  for  reliable 
estimates  of  practice  expense  by 
procedure.  Thus,  in  September  1996,  we 
told  Abt  to  discontinue  the  survey.  We 
decided  to  use  alternative  approaches 
that  allogate  the  current  pool  of  indirect 
RVUs  to  individual  codes. 

8.  Methodology  for  Developing  Practice 
Expense  Relative  Value  Units 

Abt  furnished  the  data  files  that 
included  information  on  the  direct 
inputs  reported  by  the  CPEPs  for 
clinical  and  administrative  labor, 
medical  suppUes,  medical  equipment, 
and  the  methods  to  price  these  direct 
inputs. 

We  are  proposing  to  adjust  the  CPEP 
data  based  on  the  following  data  editing 
rules  and  on  a  statistical  linking 
methodology. 

a.  Proposed  Rules  for  Editing  Clinical 
Practice  Expert  Panels'  Data. 

We  are  proposing  to  apply  the 
following  Medicare  payment  policy 
rules  to  ensure  that  die  reported  data  are 
consistent  with  our  national  hospital 


and  physician  payment  policies  and  to 
ensure  that  the  data  are  inherently 
consistent. 

•  The  direct  inputs  recorded  for 
medical  equipment  and  medical 
supplies  to  hospital  patients  were 
generally  removed.  These  items  are 
covered  as  hospital  inpatient  or 
outpatient  services;  therefore,  payment 
is  made  only  to  the  hospital.  If  a 
physician  incurs  costs  for  these  items, 
the  physician  should  seek  payment  from 
the  hospital. 

From  the  CPEPs,  we  identified  the 
following  four  distinct  functions  that 
the  physician's  staff  occasionally 
perform  for  hospital  patients; 

+  Serve  as  an  assistant  at  surgery. 

+  Act  as  a  scrub  nurse  or  perform 
other  nursing  functions. 

+  Make  medical  rounds  on  patients  to 
assess  condition,  educate,  and 
coordinate  care. 

+  Communicate  with  hospital  staff, 
laboratories,  families,  pharmacies,  and 
others  to  arrange  discharge  and 
posthospital  care. 

We  considered  each  type  of  activity 
and  made  the  following  decisions; 

+  The  services  of  assistants  at  surgery 
are  paid  separately  under  the  physician 
fee  schedule  if  the  assistant  is  a 
physician  or  a  physician  assistant. 
Medicare  recognizes  no  other  benefit  for 
others  to  serve  as  an  assistant  surgeon. 

+  Nursing  functions  are  supplied  by 
the  hospital.  The  claim  by  some 
physicians  that  nursing  care  provided 
by  the  hospital  is  not  adequate  is  a 
serious  issue.  However,  this  is  a  matler 
properly  addressed  by  licensure, 
accrediting  bodies,  and  governing 
bodies,  not  as  a  physician  practice 
expense. 

+  Assessment  of  patients, 
preoperative  and  postoperative  care, 
medical  record  documentation,  and 
patient  education  have  been  valued  as 
physician  work.  As  part  of  the  five  year 
review  of  physician  work,  we  increased 
the  work  RVUs  for  surgical  global  fees 
in  response  to  surveys  showing  that 
they  represent  physician  work.  To  pay 
practice  expense  for  staff  to  perform  the 
same  functions  is  double  payment. 

+  Physician  clinical  staff  perform  a 
coordination  and  communication  role 
for  hospital  patients.  Although  not  all 
the  physician  panels  identified  this 
activity,  we  believe  it  is  a  common 
activity.  We  specifically  included  15 
minutes  of  a  registered  nurse's  time  in 
all  global  surgical  practice  expense 
values. 

•  The  Abt  worksheets  accumulated 
direct  inputs  for  diagnostic  tests 
performed  in  the  office  and  out  of  the 
hospital.  Under  the  physician  fee 
schedule,  these  tests  are  reported  with 


three  separate  values;  A  TC,  a  PC,  and 
a  complete  service  value,  which  is  the 
sum  of  the  TC  and  PC  RVUs.  The  typical 
service  provided  in  the  office  is  the 
complete  service.  The  typical  service 
provided  in  the  hospital  is  the  PC 
service.  However,  Abt  did  not  collect 
information  for  the  TC  of  the  service. 
We  limited  the  practice  expense  RVUs 
to  the  sum  of  the  TC  and  PC  practice 
expense  RVUs.  To  do  this,  we  used  the 
following  methodology:  The 
administrative  cost  for  the  complete 
service  was  equally  divided  between  the 
PC  and  the  TC  services;  and  the  clinical 
staff  cost  for  the  complete  service  was 
assigned  entirely  to  the  TC  service. 

•  Certain  procedures,  under  the 
physician  fee  schedule,  use  an  indicator 
of  "ZZZ"  for  the  global  period.  This 
indicator  describes  services  that  are 
always  billed  in  conjunction  with 
another  service.  CPT  code  11101,  biopsy 
of  additional  skin  lesion,  is  an  example 
of  a  procedure  code  that  has  a  "7.7.7." 
indicator.  We  eliminated  the 
administrative  staff  cost  from  the  "T2Z" 
procedure  code.  All  the  administrative 
cost  is  associated  with  the  primary 
service  for  which  the  "7.7,7,"  series  is 
associated. 

•  Many  physicians  report  and  are 
paid  for  the  allergy  testing  and 
immunotherapy  procedure  codes  on  a 
per-test,  per-dose,  or  per-vial  basis, 
although  these  services  are  usually 
performed  several  times  during  one 
encounter.  We  considered  two  methods 
for  estabUshing  the  resources  for  these 
procedure  codes.  Under  one  approach, 
we  would  include  the  fixed  costs  with 
the  first  procedure  code;  subsequent 
billings  would  reflect  variable  costs. 
Although  this  seems  economically 
sound,  it  might  create  a  financial 
incentive  for  an  allergist  to  perform  the 
fewest  number  of  tests  possible  per 
session  thereby  requiring  the  patient  to 
return  for  additional  testing. 

Another  possible  approach  would  be 
to  identif>'  the  amount  of  time,  both 
clinical  and  administrative,  associated 
with  the  typical  patient  who  ordinarily 
receives  multiple  tests  during  a  single 
encounter  and  divide  these  resources  by 
the  typical  number  of  tests.  The 
advantage  of  this  approach  is  that  there 
would  be  no  financial  incentive  to 
perform  as  few  tests  as  possible  per 
session  requiring  the  patient  to  return 
for  additional  testing.  This  averaging 
method  underpays  the  allergist  who 
furnishes  more  than  the  typical  number 
of  tests  and  overpays  the  physician  who 
performs  fewer  than  the  typical  number 
of  tests.  However,  in  the  aggregate,  the 
averaging  process  would  compensate 
the  physician  appropriately. 


,-vccoramgiy,  we  usea  mis  ineiDod  to 
cost  the  CPEP  data. 

b.  Proposed  Linking  Methodology 

To  validate  the  estimates  from  the 
CPEP  process,  we  asked  Abt  to  assign  a 
large  number  of  procedure  codes  to 
multiple  CPEPs.  For  example,  a  mid- 
level  office  visit  (CPT  code  99213)  was 
•.^^valuated  by  most  of  the  CPEPs.  We 
used  this  evaluation  of  procedure  codes 
to  "nonnalize"  the  results  of  the  various 
CPEPs.  We  could  have  averaged  the 
labor  cost  for  the  repUcated  procedure 
codes  across  the  CPEPs  that  evaluated 
these  procedures.  However,  we  are  not 
proposing  to  use  this  approach  because 
it  would  disturb  the  relative  rankings  of 
procedure  codes  within  the  CPEPs. 

Based  on  our  observations  of  the 
CPEP  process,  we  believe  that  the 
relative  relationships  within  CPEPs  are 
generally  correct  but  the  absolute  time 
estimates  need  normalization.  The 
CPEPs  had  specific  ways  of  going  about 
the  process  of  evaluating  procedure 
codes.  Abt  collected  data  on  tasks  that 
are  done  simultaneously,  such  as 
bringing  the  patient  to  the  waiting  room 
and  asking  the.  patient  questions. 
Although  the  data  were  collected  in 
discrete  increments  as  discrete  tasks, 
often  they  are  simultaneously 
performed.  Thus,  the  absolute  numbers 
may  reflect  some  degree  of  duplicate 
counting.  In  addition,  different  CPEPs 
may  not  have  viewed  these 
simultaneities  in  the  same  way.  Finally, 
different  amounts  of  labor  inputs 
reported  by  CPEPs  may  reflect  nothing 
more  than  practice  preference 
differences  across  specialties  and 
CPEPs. 

"Linking"  is  what  we  call  the 
normalization  process.  Specifically, 
linking  shifts  an  entire  CPEP's  data 
relative  to  other  CPEP's  data  based  on 
the  relationships  across  CPEPs  for  the 
replicated  codes.  We  separately  linked 
clinical  and  administrative  labor  costs. 

Statistically,  the  linking  was  done 
using  regression  methods-as  indicated 
in  Addendum  B.  The  linking  adjustment 
factors  also  are  Usted  in  Addendum  B. 

c.  Data  Reasonableness. 

Once  the  data  had  been  edited  and 
linked,  the  total  direct  practice  expense 
RVUs  assigned  to  each  CPT  code  were 
examined  by  physicians  and  other 
clinical  staff  at  the  Health  Care 
Financing  Administration.  Analysis  of 
these  direct  practice  expense  RVUs 
revealed  unexplainable  variation  in  the 
CPEPs"  assigned  practice  expenses  for 
procedures  considered  by  our  clinical 
staff  to  have  comparable  practice 
expenses. 

As  a  result,  the  components  of  the 
direct  practice  expense  RVUs,  that  is. 


the  direct  practice  expense  RVUs 
attributable  to  the  clinical  and 
administrative  labor,  supphes,  and 
equipment,  were  analyzed  statistically. 
The  reference  procedures  for  the  CPEP 
families  and  procedures  with  any  of  the 
component  values  identified  as  outliers 
(defined  as  values  either  one-third  or 
three  times  the  mean)  were  manually 
reviewed  by  HCFA  physicians.  The 
reviewers  used  the  information 
furnished  by  the  CPEP  panels  regarding 
the  specific  types  of  labor,  supplies,  and 
equipment  used  as  well  as  the  pricing 
of  labor  categories,  supplies,  and 
equipment.  The  review  was  performed 
in  consultation  with  selected 
government  physicians  and  Medicare 
carrier  medical  directors  and  included 
review  of  publicly  available  information 
on  the  pricing  of  selected  high  cost 
supplies.  Conformance  writh  our 
payment  policies  was  also  considered  in 
this  review.  During  the  review,  related 
procedures  that  were  not  identified  by 
the  outlier  analysis  were  also  modified 
to  preserve  the  relative  relationship 
established  by  the  CPEPs  for  those 
closely  related  procedures.  Since  the 
data  are  expressed  in  direct  practice 
expense  RVUs  rather  than  in  dollars,  the 
emphasis  was  on  adjusting  the  relative 
rather  than  the  absolute  values  of  the 
practice  expenses. 

From  the  review,  two  major  problems 
were  identified.  First,  the  administrative 
times  assigned  by  the  CPEPs  to  many  of 
the  diagnostic  tests  and  minor 
procedures  appeared  to  be  excessive 
when  compared  to  the  administrative 
time  assigned  to  the  mid- level  office 
visit  (CPT  code  99213).  Second,  the 
clinical  times  assigned  by  the  CPEPs  to 
many  minor  procedures  appeared  to  be 
excessive  when  compared  to  the  total 
physician  time  required  to  perform  the 
procedures.  To  correct  these  problems, 
which  we  believe  led  to  significant 
distortions  in  the  relativity  of  the  entire 
scale  of  RVUs,  two  general  rules  were 
established. 

First,  a  decision  was  made  to  cap  the 
administrative  time  of  the  following 
categories  of  service  at  the 
administrative  time  assigned  to  CPT 
code  99213:  (a)  Services  and  procedures 
without  a  global  period,  and  (b) 
procedures  subject  to  global  periods 
with  zero  follow-up  days.  Second,  we 
decided  to  cap  the  clinical  time  at  1.5 
times  the  minutes  used  by  the  physician 
or  practitioner  in  performing  the 
procedure.  (The  professional  time  has 
been  developed  by  the  initial  relative 
value  scale  study  performed  at  Harvard 
and  modified  by  the  American  Medical 
Association's  RUC.)  Certain  types  of 
procedures  were  exempted  from  this 
restriction  on  clinical  labor  time.  The 


limit  was  not  applied  to  diagnostic  tests 
that  can  be  split  into  a  professional  and 
a  technical  component  such  as 
pathology  codes  in  which  the  amount  of 
technician  time  preparing  a  specimen  or 
performing  a  test  are  expected  to 
involve  more  than  1.5  times  the 
physician  time  to  interpret  the  result. 
The  limit  was  not  applied  to  procedure 
codes  such  as  colonoscopies  that 
typically  involve  anesthesia  with  post- 
procedure monitoring.  Finally, 
evaluation  and  management  codes  were 
exempted  from  this  rule  because  only  a 
few  procedure  codes  would  be  affected 
by  the  cap.  Imposition  of  a  cap  on 
selected  procedure  codes  would  distort 
the  relative  relationship  of  the 
evaluation  and  management  codes 
established  by  the  CPEP  that  focused  on 
evaluation  and  management  codes. 

In  addition,  our  review  of  the 
reference  codes  and  outliers  identified 
specific  problems  with  both  individual 
procedure  codes  and  families  of  codes. 
Examples  of  the  types  of  problems  we 
identified  emd  our  rationale  for 
correcting  them  are  described  below. 

1.  Excessive  Supply  Costs  and/or 
Qualities  of  Supplies 

A.  The  list  of  supplies  provided  by 
the  ophthalmology  CPEP  for  many  of 
the  ophthalmological  services  listed  in 
the  Medicine  section  of  the  CPT,  for 
example,  the  eye  examination  codes 
92002  through  92014,  included  one 
ounce  of  disinfectant  solution  with  a 
supply  cost  of  $1,120  for  a  50  ounce 
bottle.  Because  this  price  seemed 
excessive,  we  contacted  the  Food  and 
Drug  Administration  for  information  on 
the  use  of  disinfectant  solution.  We 
learned  that  established  guidelines  for 
the  disinfection  of  ophthalmic  devices 
include  the  use  of  dilute  bleach 
solution,  hydrogen  peroxide,  or 
isopropyl  alcohol.  The  cost  of  any  one 
of  these  disinfectant  solutions  is  clearly 
less  than  $1,120.  Also,  we  were  unable 
to  identify  any  other  disinfectant  on  the 
market  at  a  price  of  $1,120.  Therefore, 
we  reduced  the  price  to  $11.20, 
resulting  in  a  decrease  in  the  direct 
RVUs  of  all  codes  that  included 
disinfectant  solution  as  a  supply. 

B.  The  list  of  supplies  furnished  by 
the  orthopedic  CPEP  for  many  of  the 
codes  involving  fracture  or  dislocation 
care  included  fiberglass  casting  material 
priced  at  $18.50  per  roll.  We  reviewed 
the  supply  prices  in  readily  available 
catalogues  and  determined  that  $18.50 
per  roll  was  excessive.  Also,  we 
concluded  that  the  quantities  of 
fiberglass  rolls  for  many  of  the 
procedure  codes  were  excessive.  Thus, 
we  reduced  both  the  cost  and  the 
quantities  of  these  supplies  for  those 
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procedure  codes  where  they  appeared. 
Finally,  we  beUeve  that  the  inclusion  of 
casting  material  in  the  fracture  or 
dislocation  codes  may  have  been 
inappropriate,  given  that  the  initial 
casting  costs  are  borne  by  the  hospital 
and  subsequent  casting  during  the  post- 
operative period  may  be  separately 
reported  and  paid.  This  issue  will  be 
reviewed  during  refinement. 

2.  Clinical  Times 

A.  The  clinical  time  estimate 
furnished  by  the  evaluation  and 
management  CPEP  for  the  reference 
code  for  psychotherapy  (CPT  code 
90844)  is  35  minutes.  We  do  not  beheve 
this  represents  the  typical  amount  of 
clinical  support  time  associated  with  45 
to  50  minutes  of  psychotherapy.  We 
reduced  it  to  20  minutes.  We  accepted 
the  relative  relationship  of  clinical  times 
for  the  psychiatric  services  that  was 
established  by  the  CPEP.  To  maintain 
that  relationship,  we  made 
corresponding  reductions  in  the  cUnical 
times  assigned  by  the  CPEP  to  the  other 
psychiatric  service  codes. 

B.  The  clinical  time  estimate 
furnished  by  the  orthopedic  and 
integumentary  CPEPs  for  the  reference 
code  for  physical  therapy  services  (CPT 
code  97110,  Therapeutic  exercises)  is  23 
minutes  of  a  physical  therapy  aide.  We 
believe  this  time  estimate  is  excessive. 
The  code  definition  requires  15  minutes 
of  hands-on  time  by  the  physician  or 
therapist  If  an  additional  1 5  minutes  of 
physician  or  therapist  Ume  is  furnished, 
CPT  code  97110  is  billed  with  two  units 
of  service.  Because  the  CPEP  data 
indicate  that  CPT  code  97110  involves 
32  minutes  of  physician  or  therapist 
time,  it  appears  the  CPEP  may  have 
been  providing  an  estimate  of  the  total 
time  a  physical  therapy  aide  would 
spend  in  support  of  a  32  minute  session 
and  failed  to  take  into  account  that  a 
second  unit  of  service  could  be  billed  if 
the  physician  or  therapist  time  extended 
to  30  minutes.  Therefore,  we  made  the 
following  adjustments  to  the  physical 
therapy  codes:  (a)  For  unattended 
modalities  (CPT  codes  97010  through 
97028),  we  assigned  10  minutes  of  a 
physical  therapy  aide;  (b)  for  supervised 
modaUties,  (CPT  codes  97032  through 
97039),  we  assigned  15  minutes  of  a 
physical  therapy  aide;  and,  (c)  for  most 
therapeutic  procedures  (CPT  codes 
97110  through  97542),  we  assigned  12 
minutes  of  a  physical  therapy  aide. 

C.  The  clinical  times  furnished  by  the 
miscellaneous  medical  services  CPEP 
for  the  reference  code  for  chemotherapy 
services  (CPT  code  96410, 
Chemotherapy  infusion,  one  hour)  is 

1 09  minutes.  We  believe  this  estimate  is 
excessive  when  compared  to  other 


infusion  procedure  codes.  For  example, 
the  cUnical  time  for  CPT  code  90780 
(Infusion,  one  hour)  was  60  minutes. 
Also,  our  ourent  policy  regarding 
services  such  as  chemotherapy  that  are 
"incident  to"  a  physician's  services 
allows  the  separate  reporting  of  a  level 
1  evaluation  and  management  service 
(CPT  code  99211)  on  a  day  a  patient 
receives  chemotherapy.  In  fact,  about  13 
percent  of  the  claims  in  1995  for  CPT 
code  99211  were  billed  by  the 
physicians  identified  by  the  specialty 
code  for  hematology  and  oncology. 
Thus,  there  appears  to  be  a  dupUcation 
of  time  in  the  chemotherapy  codes  and 
CPT  code  99211.  To  correct  these 
problems,  we  decreased  the  clinical 
time  for  CPT  code  96410  to  60  minutes 
and  made  corresponding  reductions  to 
the  other  chemotherapy  codes  to 
maintain  the  relative  relationship 
estabUshed  by  the  CPEP  for  the  codes  in 
the  chemotherapy  family. 

3.  Administrative  Times 

The  administrative  time  estimate 
furnished  by  the  anesthesia  and 
pathology  CPEP  for  the  nerve  block 
services,  for  example,  CPT  code  64405 
was  more  than  3  hours.  We  do  not 
believe  this  represents  the  typical 
amoimt  of  administrative  support  time 
associated  with  these  minor  procedures. 
We  note  that  this  estimate  is  nearly 
twice  the  estimate  of  administrative 
times  furnished  by  the  neurosurgery 
CPEP  for  a  major  neurosurgical 
procedure  with  a  90  day  global  period. 
We  have  corrected  this  distortion  of  the 
relative  relationships  by  reducing  the 
administrative  RVUs  for  all  the  nerve 
block  codes  by  33  percent. 

4.  Equipment 

In  reviewing  outliers  for  radiology 
services,  we  noted  a  significant  decrease 
in  the  practice  expense  RVUs  for 
vascidar  interventional  radiology 
procedures  such  as  arteriograms  and 
angioplasties.  For  example,  the  current 
practice  expense  RVUs  for  the  technical 
component  of  an  aortogram  (CPT  code 
75625)  are  12.0  RVUs.  Based  on  the 
information  furnished  by  the  CPEP,  the 
new  RVU  would  be  6.06  and  many  of 
the  other  vascular  radiology  RVUs 
would  be  reduced  to  less  than  one  RVU. 
These  reductions  are  clearly 
inappropriate.  To  correct  the  problem, 
we  reviewed  the  CPEP  data  and  found 
that  equipment  costs  were  missing  for 
all  the  procedures  except  CPT  code 
75625.  For  that  procedure  code,  an 
estimate  of  $1.5  million  for  an 
angiography  room  for  114  minutes  was 
furnished.  We  accepted  that  estimate. 
Next,  in  reviewing  the  supply  cost 
estimate  furnished  for  the  same 


procedure  code,  we  noted  that  it  did  not 
include  the  supplies  that  would  be 
needed  for  furnishing  conscious 
sedation.  Further  review  of  that  CPEP 
data  identified  the  appropriate  supply 
costs  for  conscious  sedation  in  CPT 
code  36200  (Introduction  of  catheter, 
aorta).  We  beUeve  those  supply  costs 
should  have  been  assigned  to  the 
technical  component  of  the  radiology 
CPT  code  75625. 

To  establish  RVUs  for  the  vascular 
radiology  family,  we  added  the  supply 
costs  from  CPT  code  36200  to  the 
cUnical,  administrative,  and  equipment 
costs  of  CPT  code  75625.  This  resulted 
in  a  new  direct  practice  expense  RVU  of 
8.15.  This  new  value  is  68  percent  of  the 
current  RVU  of  12.0.  We  appUed  this 
percentage  to  the  existing  RVUs  for  the 
vascular  radiology  codes.  This  was  done 
to  maintain  the  relativity  across  the 
family  of  codes. 

Because  we  had  received  no  data  on 
the  practice  expenses  for  the  technical 
components  of  cardiac  catheterization 
services,  we  appfied  the  same  68 
percent  factor  to  the  existing  RVUs  for 
those  services.  We  beheve  the  practice 
expense  costs  of  vascular  radiology  and 
cardiac  catheterization  are  sufficiently 
comparable  to  allow  this  extrapolation 
of  the  data,  particularly  since  no  other 
data  are  available. 

5.  Families  of  Codes 

A.  In  some  situations,  the  review  of 
reference  codes  and  outliers  identified  a 
problem  with  a  single  code  that  led  to 
the  need  to  make  adjustments  across  an 
entire  family  of  codes.  For  example,  the 
review  of  supply  costs  for  procedures 
with  a  global  period  of  "000"  identified 
diagnostic  colonoscopy  as  a  low  outher. 
We  then  noted  that  the  practice  expense 
RVUs  for  proctosigmoidoscopies  and 
flexible  sigmoidoscopies  were 
significantly  higher  than  the  RVUs  for 
colonoscopy  codes.  We  beheve  that  this 
rank  order  problem  was  caused  by  a 
failure  of  the  CPEP  to  include  supply 
costs  for  conscious  sedation  in  the 
colonoscopy  codes,  and  the 
inappropriate  inclusion  of  an  expensive 
supply  item  called  a  limien  tube  in 
sigmoidoscopy  codes.  We  do  not  believe 
a  lumen  tube  is  a  typical  supply  for 
sigmoidoscopy  codes. 

To  correct  these  problems,  we  copied 
the  conscious  sedation  supply  costs  that 
were  listed  for  the  upper  gastrointestinal 
endoscopy  codes  to  the  colonoscopy 
codes  and  removed  the  lumen  tube  costs 
&t)m  the  sigmoidoscopy  codes.  These 
changes  have  established  what  we 
believe  to  be  a  proper  relative 
relationship  across  the  entire  family  of 
gastrointestinal  endoscopy  codes. 
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B.  The  pancreas  transplant  procedure 
(CPT  code  48554)  was  identified  as  a 
low  outlier  for  total  direct  practice 
expense  RVUs  of  procedures  with  a  90 
day  global  period.  Based  on  CPEP  data, 
0.16  RVUs  were  assigned  to  the 
procedure  code.  The  direct  practice 
expense  RVUs  assigned  to  the  liver 
transplant  procedure  (CPT  code  47135, 
8.67  RVUs)  had  the  highest  direct 
practice  expense  RVUs  of  any  transplant 
surgery.  This  is  clearly  an  anomalous 
value.  This  led  to  a  review  of  all  the 
major  transplant  codes.  The  heart,  heart- 
lung,  and  lung  transplants  all  were 
valued  at  2.35  RVUs,  which  is  lower 
than  the  RVUs  assigned  to  kidney 
transplants  (CPT  code  50360.  4.22 
RVUs.  To  correct  the  relationship  of  the 
transplant  codes,  we  adjusted  the 
transplant  RVUs  as  follows:  a)  The 
pancreas  transplant  value  was  increased 
to  the  level  of  the  liver  transplant,  and 
b)  the  heart,  heart-lung,  and  lung 
transplant  values  were  increased  to  the 
level  of  the  kidney  transplant  codes.  We 
believe  this  is  an  appropriate 
relationship  across  the  family  of 
transplant  codes  than  was  established 
by  the  CPEP  data. 

The  examples  Usted  above  are 
illustrative  of  the  types  of  problems 
inherent  in  a  data  collection  effort 
involving  more  than  7,000  procediire 
codes.  The  effort  is  further  complicated 
by  the  need  to  establish  RVUs  for  both 
In-office  and  out-of-office  settings  based 
on  clinical  staff  times,  administrative 
staff  times,  supplies,  procedure  specific 
equipment,  and  overhead  equipment. 
We  have  completed  a  preliminary 
review  of  the  reference  codes  and  the 
outUers  only.  Thus,  the  possibility  of 
similar  types  of  problems  for  other 
procedure  codes  as  described  above  are 
quite  high.  As  described  in  the  section 
on  Refinement  Process  (section  10),  we 
invite  comments  that  will  identify 
problems  and  propose  solutions.  In 
addition  to  the  specific  data  problems 
described  above,  we  have  identified  but 
not  yet  addressed  several  other  potential 
problems. 

First,  we  are  concerned  that  the 
clinical  times  reported  by  the  CPEPs  are 
the  same  as  those  spent  by  physicians 
in  the  physician  work  RVUs.  For 
example,  as  part  of  the  5-year  review  of 
the  work  RVUs,  we  increased  the  work 
RVUs  of  the  evaluation  and 
management  codes  in  recognition  of  the 
increased  time  spent  by  physicians  to: 

•  Document  care  and  respond  to 
questions  regarding  medical  necessity 
and  adherence  to  quahty  standards. 

•  Obtain  or  provide  authorizations  for 
tests  and  referrals. 


•  Coordinate  care  with  other  health 
professionals  and  family  members, 
particularly  for  elderly  patients. 

•  Provide  education  regarding  issues 
such  as  fall  prevention  and  adverse  drug 
reactions  and  respond  to  questions  from 
an  increasingly  well-informed  patient 
population. 

These  are  the  same  type  of  activities 
the  CPEPs  indicated  were  performed  by 
the  physicians'  clinical  staiff.  This 
potential  duplication  in  the  evaluation 
and  management  and  other  services  will 
be  examined  during  our  refinement 
process. 

Second,  we  are  concerned  that  the 
CPEPs'  estimates  of  clinical  and 
administrative  times  were  developed  on 
a  code-by-code  basis  and  failed  to  take 
into  account  the  fact  that  clinical  and 
administrative  staff  often  furnish 
services  to  more  that  one  patient  at  a 
time.  For  example,  the  estimates  of 
clinical  time  assigned  to  the 
chemotherapy  codes  (more  than  100 
minutes  for  a  1-hour  infusion)  assiuned 
that  only  this  service  was  being 
furnished.  We  believe  that  during  a  one 
hour  infusion,  a  chemotherapy  nurse 
will  provide  services  to  other  patients. 

Another  example  relates  to 
administrative  times.  Several  CPEPs 
assigned  considerable  amounts  of  time 
to  obtaining  authorizations  for  service, 
including  time  spent  on  the  telephone 
on  hold.  We  believe  that  while 
administrative  staff  are  on  hold,  they 
often  are  furnishing  services  to  other 
patients.  Also,  the  apparent  failure  of 
the  CPEPs  to  take  into  accouint  these 
efficiencies  of  practice  will  need  to  be 
examined  during  our  refinement 
process. 

d.  Indirect  Expense  Relative  Value 
Units. 

The  design  of  the  resource-based 
practice  expense  RVU  system  involves 
the  calculation  of  a  direct  expense  RVU 
(from  CPEP  direct  expense  data)  and  an 
indirect  expense  RVU  per  procedure 
code.  We  considered  different  options 
under  which  the  pool  of  indirect  RVUs 
(calculated  from  the  pool  of  total 
practice  expense  RVUs  allowed  under 
the  physician  fee  schedule)  could  be 
allocated  to  individual  procedure  codes 
on  the  basis  of  some  algorithm. 

There  is  not  a  single,  universally 
accepted  approach  for  allocating 
indirect  practice  costs  to  individual 
procedure  codes.  Rather,  allocation 
involves  judgment  in  identifying  the 
base  or  bases  that  are  the  best  measures 
of  a  practice's  indirect  costs.  Simply 
stated,  indirect  practice  expenses  can  be 
allocated  using  a  basis  such  as 
physician  time,  nonphysician  time,  total 
direct  practice  expenses,  or  some 
combination  of  these  variables. 


We  convened  a  meeting  with     ■' 
physician  specialty  groups  on  January 
22,  1997  to  present  Qie  following  two 
preliminary  options  in  which  indirect 
costs  might  be  allocated  to  individual 
codes:  to  allocate  costs  based  on 
physician  time  or  allocate  costs  based 
on  nonphysician  staff  time.  These  are 
relatively  simple  methods  for  us  to 
administer  and  for  physicians  to 
imderstand.  Daniel  L.  Dimn  and  Eric 
Latimer  at  Harvard  University 
conducted  rese6ut:h  for  HCFA  using 
physician  time  as  a  basis  for  allocating 
indirect  costs  to  individual  procedure 
codes.  Since  nonphysician  labor 
accounts  for  over  70  percent  of  direct 
expenses  and  direct  expenses  contribute 
to  indirect  costs,  we  examined  this 
method. 

One  of  the  major  concerns  with  the 
physician  time  model  is  that  aggregate 
indirect  costs  would  be  constant  across 
all  specialties  since  all  physicians  work 
similar  time.  Following  the  January  22, 
1997  meeting,  the  AMA  furnished  us 
with  data  on  specialty-specific  indirect 
cost  per  hour  that  we  could  use  in 
conjunction  with  physician  time  for 
procedure  codes  to  allocate  to  indirect 
costs  based  on  physician  time.  This 
would  allow  us  to  allocate  indirect  costs 
based  on  actual  cost  patterns  of 
physician  specialists. 

We  did  not  select  a  physician  time  or 
a  nonphysician  time  model  because 
these  models  are  not  complete.  Each 
contains  only  one  variable,  yet  there  are 
other  variables  that  can  contribute  to 
indirect  costs.  The  physician  time 
model  ignores  nonphysician  staff  time 
and  other  direct  expenses.  It  would 
undervalue  procedures  such  as 
diagnostic  tests  with  lengthy  technician 
time.  The  nonphysician  time  model 
Ignores  physician  time  and  other  direct 
practice  expenses.  It  would  undervalue 
surgical  procedures  in  the  hospital. 

Aa  we  conducted  additional  analyses, 
we  narrowed  our  consideration  to  two 
models.  We  examined  a  "pass  through" 
model  in  which  the  current  indirect 
practice  expense  of  each  RVU  would  be 
retained.  Under  this  model,  the  indirect 
cost  per  procedure  is  calculated  based 
on  the  current  practice  expense  RVUs 
and  an  indirect  weighted  specialty  share 
per  procedure  code.  For  example,  if 
ciirrent  practice  expense  RVUs  for  a 
procedure  are  20  units  and  it  was 
performed  by  only  one  s{>ecialty  with  an 
indirect  practice  expense  share  of  total 
practice  expenses  (from  AMA  data)  of 
40  percent,  the  indirect  RVUs  for  this 
procedure  code  would  be  8  units. 

This  option  causes  the  least  amount  of 
redistribution.  This  resulted  in  the 
narrowest  range  between  physicians 
experiencing  increases  in  payments  and 
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physicians  experiencing  decreases  in 
payments.  We  did  not  select  this  option 
because  it  partially  relies  on  current 
charge-based  practice  expense  RVUs, 
which  are  not  resource-based. 

The  option  we  selected  allocates 
indirect  costs  based  on  the  direct  costs 
(that  is,  the  cost  of  nonphysician 
administrative  and  clinical  labor, 
medical  equipment,  and  medical 
supplies),  malpractice  expenses,  and 
physician  work  per  code.  Except  for  the 
inclusion  of  malpractice  expenses,  this 
is  similar  to  the  original  Physician 
Payment  Review  Commission  model 
presented  in  its  1993  Annual  Report  and 
which  contributed  to  the  resource-based 
practice  expense  RVUs  legislation.  From 
a  cost  accounting  standpoint,  this 
method  is  appealing  because  it  allocates 
indirect  costs  based  on  the  variables  that 
are  expected  to  drive  indirect  costs. 

e.  Steps  in  the  Methodology. 

We  describe  below  the  individual 
steps  in  the  methodology  that  were  used 
to  compute  the  resource-based  direct 
and  indirect  practice  expense  RVUs. 
The  data  sources  we  used  were  the  1996 
AMA's  Socioeconomic  Monitoring 
Survey  (containing  1995  data)  and  the 
1995  Medicare  National  Claims  History 
Files.  The  steps  are  as  follows: 

Step  1 — Calculate  the  total  pool  of 
practice  expense  RVUs  for  physician  fee 
schedule  services  furnished  in  1995. 

•  Multiply  the  frequency  of  the  fee 
schedule  service  by  the  current  number 
of  practice  expense  RVUs.  Adjustments 
were  made  for  services  subject  to  the 
site-of-service  payment  differential  and 
services  subject  to  different  payment 
rules  such  as  multiple  surgery,  bilateral 
surgery,  and  assistant  at  surgery  for 
which  the  number  of  practice  expense 
RVUs  differs  from  the  usual  number  of 
practice  expense  RVUs  i>er  procedure 
code. 

Step  2 — Determine  the  percentage  of 
total  practice  expense  RVUs  that  are 
attributable  to  direct  expenses  and  that 
are  attributable  to  indirect  practice 
expenses. 

•  Use  the  1996  AMA  Socioeconomic 
Monitoring  System  that  represents  1995 
survey  expense  data  and  categorizes 
expenses  by  nonphysician  payroll, 
materials  and  supplies,  medical 
equipment,  and  office  expenses. 

•  Based  on  the  AMA's  data,  calculate 
specific  percentages  for  direct  and 
indirect  expenses  for  each  physician 
specialty.  For  each  physician  fee 
schedule  procedure  code,  calculate  a 
weighted  direct  expense  share  by 
multiplying  the  physician  specialty's 
percentage  of  allowed  charges  by  its 
corresponding  direct  exf>ense  weight. 
The  allowed  practice  expense  RVUs  per 
procedure  code  were  multiplied  by  the 


direct  expense  share  per  code  and 
summed  over  all  procedure  codes  to 
compute  the  total  direct  expense  RVUs. 

•  The  indirect  expense  FfvUs  were 
calculated  by  subtracting  the  total  direct 
expense  RVUs  fi-om  the  total  practice 
expense  RVUs. 

•  The  national  distribution  of  direct 
and  indirect  expense  RVUs  in  Medicare 
data  are  55  percent  direct  and  45 
percent  indirect. 

Step  3 — Calculate  a  direct  expense 
RVU  per  procedure  code. 

•  After  data  editing,  the  direct  inputs 
from  the  CPEP  process  were  multiplied 
by  their  corresponding  prices.  We 
adjusted  the  labor  data  further  by 
applying  linking  coefficients.  For 
example,  clinical  and  administrative 
labor  costs  were  each  adjusted  by  the 
Unking  coefficients  for  that  CPEP.  (The 
linking  adjustment  factors  are  included 
in  Addendum  B.)  Because  medical 
supphes  were  not  affected  by  linking, 
no  further  adjustment  was  made.  Since 
clinical  labor  times  are  used  to  calculate 
the  cost  of  medical  equipment  per  use, 
the  linked  adjusted  clinical  labor  times 
were  substituted  for  the  CPEP  reported 
medical  equipment  clinical  labor  times. 
For  reference  codes  for  which  we  had 
estimates  fi-om  several  CPEPs,  we 
generally  chose  the  procedure  code  fi-om 
the  CPEP  with  the  specialty  that 
furnished  the  procedure  most 
frequently. 

•  In  the  aggregate,  the  percentage 
shares  fit)m  the  CPEP  process  for  labor 
(both  clinical  and  administrative  labor), 
medical  supplies,  and  medical 
equipment  were  equated  to  the  1996 
AMA's  Socioeconomic  Monitoring 
Survey  percentage  shares  for  the  same 
categories.  In  the  aggregate,  for  all 
CPEPs,  labor  comprised  60  percent; 
medical  supplies  comprised  17  percent; 
and  medical  equipment  comprised  23 
percent  of  the  total  direct  expenses. 
Under  the  1996  AMA's  Socioeconomic 
Monitoring  Survey,  the  labor,  medical 
supplies  and  medical  equipment 
comprise  73  percent.  18  percent,  and  9 
percent,  respectively,  of  total  direct 
expenses.  Thus,  the  CPEP  expenses  for 
labor,  medical  supphes,  and  medical 
equipment  were  adjusted  by  scaling 
factors  of  1.21,  1.06,  and  .39, 
respectively,  for  labor,  medical  supplies, 
and  medical  equipment. 

•  After  adjusting  for  data  editing, 
linking,  and  scaling,  the  components  of 
the  direct  ex{>enses  were  summed  for 
each  procedure  code.  We  then  applied 
the  data  reasonableness  rules  discussed 
earlier. 

•  The  direct  exp>ense  amount  per 
procedure  code  was  converted  to  a 
direct  expense  RVU  per  code.  We 
multiplied  the  direct  expense  per 


procedure  code  by  the  ratio  of  direct 
expense  RVUs  to  direct  expense  dollars 
and  divided  the  resultant  direct  expense 
RVU  by  a  single  weighted  average  CF. 

Step  4 — Calculate  an  indirect  expense 
RVU  per  procedure  code. 

•  Calculate  the  total  pool  of  indirect 
expense  RVUs  by  subtracting  the  pool  of 
indirect  expense  RVUs  from  the  total 
pool  of  RVUs. 

•  Allocate  the  pool  of  indirect 
expense  RVUs  to  individual  procedure 
codes.  Of  total  physician  fee  schedule 
RVUs,  41  percent  are  practice  expense 
RVUs,  54  percent  are  work  RVUs.  and 
5  percent  are  malpractice  expense 
RVUs.  Of  the  41  percent  practice 
expense  RVUs,  55  percent  are  direct 
expense  RVUs  and  45  percent  are 
indirect  expense  RVUs.  Therefore,  of  the 
total  RVUs,  18  percent  (.45  x  .41)  are 
indirect  expense  RVUs. 

•  These  RVUs  are  allocated  to 
individual  procedure  codes  by 
multiplying  the  code-specific  sum  of  the 
physician  work,  direct  practice  expense 
RVUs,  and  malpractice  expense  RVUs 
by  a  factor  of  .219,  which  scales  this 
total  to  the  available  indirect  pool. 

Step  5 — Combine  the  direct  and  the 
indirect  expense  RVUs  per  procedure 
code. 

To  assist  commenters,  we  have 
included  the  resource-based  practice 
expense  RVUs  per  procedure  code  for 
the  in-office  and  out-of-office  setting,  if 
appropriate,  and  the  direct  expense 
RVUs  for  each  procedure  code  in 
Addendum  C.  The  indirect  practice 
expense  RVU  per  procedure  code  is 
simply  the  total  resource-based  practice 
exp>ense  RVU  minus  the  direct  practice 
expense  RVU. 

/.  Gap-FiUing  Measures. 

We  performed  two  levels  of  gap-filling 
measures  to  compute  RVUs  for  certain 
procedure  codes.  Because  the  CPEP  data 
are  based  on  1995  HCPCS  codes,  we 
established  RVUs  for  the  approximately 
400  new  procedure  codes  added  in  1996 
and  1997.  We  gap-filled  RVUs  for  these 
procedure  codes  as  follows: 

•  We  mapped  the  new  procedure 
code  to  an  existing  source  code  (that  is, 
a  1995  procedure  code)  and  used  the 
practice  expense  data  suppUed  by  the 
CPEPs  for  the  source  code.  In  most 
cases,  the  new  procedure  code  mapped 
directly  to  a  source  code. 

•  We  requested  assistance  ftxam 
specialty  societies  for  codes  that  were 
difficult  to  map. 

There  were  a  large  number  of 
procedure  codes  for  which  there  were 
no  values  for  a  procedure  furnished  in 
an  office.  For  example,  there  were  some 
procedures  that,  although  costed  only  in 
the  out-of-office  setting,  could  have 
been  performed  in  the  office  but  were 
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not  given  values  by  Abt.  This  occurred 
because  the  CPEPs  were  instructed  not 
to  enumerate  the  inputs  for  a  procedure 
furnished  less  than  10  percent  of  the 
time  in  a  given  setting.  In  addition,  this 
could  have  occiured  because  the  CPEPs 
chose  not  to  enimierate  the  inputs  or 
they  enumerated  the  inputs,  but  Abt 
was  not  able  to  determine  the  price  for 
one  or  more  of  the  inputs. 

We  calcxdated  the  mean  value  for 
each  component  (that  is,  the  clinical 
labor,  administrative  labor,  equipment, 
and  supphes)  of  the  direct  practice 
expense  RVUs  by  the  family  of  codes  or 
the  CPEP  mean.  In  general,  the  direct 
practice  expense  RVU  gap-filing  method 
used  these  mean  values.  For  example,  if 
a  code  was  not  valued  for  a  site-of- 
service  (out-of-office  or  in-office),  the 
mean  RVU  for  the  family  of  codes  for 
that  site-of-service  was  used.  If  there 
were  no  values  for  that  site-of-service 
for  the  family  of  codes  in  question,  the 
mean  value  for  the  CPEP  for  that  site- 
of-service  was  used  A  separate 
calculation  was  performed  for  each  of 
the  four  compKinents  which  were 
summed  to  derive  a  direct  practice 
expense  RVU  for  each  procedure  code 
by  site-of-service  that  required  gap- 
filling.  The  results  of  this  process  were 
then  subjected  to  clinical  review  and 
revised  as  appropriate. 

The  indirect  practice  expense  RVU 
gap-filling  method  closely  followed  the 
process  used  to  calculate  the  indirect 
practice  expense  RVUs  in  general.  Since 
every  procedure  code  was  given  a  direct 
practice  expense  RVU,  the  allocation 
variables  existed  to  derive  indirect 
practice  expense  RVUs  as  a  function  of 
the  work  of  the  procedure  code,  the 
direct  cost  for  the  procedure  code  (for 
the  relevant  site-of-service),  and  the 
malpractice  expense  RVUs  for  the 
procedure  code. 

These  RVUs  were  then  placed  on  the 
resource-based  practice  expense  RVU 
scale. 

9.  Other  Practice  Expense  Policies 

a.  Site-of-Service  Payment  Differential 
Under  the  physician  fee  schedule,  if 
a  physician's  services  of  the  type 
routinely  furnished  in  physician  offices 
are  furnished  in  facility  settings,  our 
current  policy  is  that  the  fee  schedule 
amount  for  the  service  is  determined  by 
reducing  the  practice  expense  RVUs  for 
the  service  by  50  percent.  Certain 
services  are  excluded  &t)m  the 
regulation  including  rural  health  clinic 
services,  surgical  services  not  on  the 
ambulatory  surgical  center  covered  list 
that  are  furnished  in  an  ambulatory 
surgical  center,  anesthesia  services,  and 
diagnostic  and  therapeutic  radiology 
services  (see  §  414.32  (Determining 


payments  for  certain  physician  services 
furnished  in  facility  settings)).- 

The  site-of-service  payment 
differential  is  a  long  established  policy 
to  avoid  duplicate  payments  for  practice 
costs  while,  at  the  same  time, 
recognizing  that  some  office  practice 
cost  is  incurred  when  physicians 
perform  procedures  outside  the  office 
setting.  The  site-of-service  poUcy 
applies  to  both  inpatient  and  outpatient 
hospital  settings. 

Since  the  implementation  of  the 
physician  fee  schedule,  we  have 
compiled  a  hst  of  services  furnished 
outside  physicians'  offices  that  are 
subject  to  the  site-of-service  payment 
differential.  The  current  list  includes 
approximately  700  services. 

As  part  of  the  resource-based  practice 
expense  initiative,  we  are  proposing  to 
replace  the  current  policy  that 
systematically  reduces  the  practice 
expense  RVUs  by  50  percent  for  certain 
procedures  with  a  policy  that  would 
generally  identify  two  different  levels 
(office  or  nonoffice)  of  practice  expense 
RVUs  for  each  procedure  code 
depending  on  the  site-of-service.  In 
general,  we  would  furnish  two  levels  of 
practice  expense  RVUs  per  code;  one 
when  the  procedure  is  performed  in  the 
office  or  other  site  if  no  additional 
facility  fee  is  paid  and  another  when  the 
procediu^  is  performed  out  of  the  office 
(in  a  hospital  or  an  ambulatory  surgical 
center  in  which  the  costs  of  resources, 
such  as  labor,  medical  supplies,  and 
medical  equipment  are  paid  outside  the 
physician  fee  schedule  and  only  to  the 
hospital  or  ambulatory  surgical  center). 

Some  services  by  the  nature  of  their 
codes  are  performed  only  in  certain 
settings  and  will  have  only  one  level  of 
practice  expense  RVU  per  code.  Many  of 
these  are  evaluation  and  management 
codes  with  code  descriptions  specific  as 
to  the  site-of-service.  Examples  of  these 
codes  are  the  following: 

Inpatient  hospital  care  for  new  or 
estabUshed  patients  (CPT  codes  99221 
through  99223). 

Subsequent  hospital  care  (CPT  codes 
99231  through  99233). 

Initial  hospital  and  follow-up 
inpatient  consultations  (CPT  codes 
99251  through  99275). 

Emergency  department  services  for 
new  or  established  patients  (CPT  codes 
93281  through  99285). 

Critical  care  services  (CPT  codes 
99291  through  99297). 

Nursing  facility  services  (CPT  codes 
99301  through  99303). 

Subsequent  nursing  facility  care  (CPT 
codes  99311  through  99313). 

Domiciliary,  rest  home  (CPT  codes 
99321  throu^  99333). 


Home  services  (CPT  codes  99341 
through  99353). 

We  note  that  office  or  other  outpatient 
evaluation  and  management  services 
(CPT  codes  99201  through  99215)  are 
used  to  report  services  furnished  in  the 
physician's  office  or  in  a  hospital 
outpatient  department;  therefore,  these 
procedure  codes  will  have  different 
levels  of  practice  expense  RVUs. 

Other  services,  such  as  most  major 
surgical  services  with  a  90-day  global 
period,  are  performed  entirely  or  almost 
entirely  in  the  hospital,  and  we  are 
generally  providing  a  practice  expense 
RVU  only  for  the  out-of-office  setting. 
Similarly,  other  services  will  be 
furnished  almost  exclusively  in  the 
office  setting,  and  we  are  generally 
providing  separate  practice  expense 
RVUs  only  for  the  in-office  setting. 

In  the  majority  of  cases,  however,  we 
would  provide  both  in-office  and  out-of- 
office  practice  expense  RVUs.  The 
higher  in-office  practice  expense  RVUs 
are  generally  used  to  calculate  payments 
for  services  performed  in  a  physician's 
office  and  for  services  furnished  to  a 
patient  in  the  patient's  home,  a  nursing 
facility,  skilled  nursing  facihty,  or 
facility  or  institution  other  than  a 
hospital  or  ambulatory  surgical  center. 
For  these  services,  the  facility  is  not 
paid  a  separate  fee  for  the  cost  of 
resources  such  as  labor,  medical 
supplies,  and  medical  equipment 
associated  with  the  physician  service. 

The  lower  out-of-office  practice 
expense  RVUs  are  generally  used  to 
calculate  payments  for  services 
furnished  to  hospital  and  ambulatory 
surgical  center  patients.  Payment  for 
nonphysician  services  and  other  items, 
including  medical  equipment  and 
supplies,  is  made  only  to  the  hospital  by 
the  intermediary  on  either  a 
prospective-payment  or  a  reasonable- 
cost  basis  or  to  the  ambulatory  surgical 
center  as  part  of  the  facility  fee 
payment. 

o.  Additional  Relative  Value  Units  for 
Additional  Office-Based  Expenses  for 
Certain  Procedure  Codes. 

Usually,  office  medical  supplies 
associated  with  performing  medical  or 
surgical  services  in  the  physician's 
office  are  included  in  the  practice 
expense  portion  of  the  payment  for  the 
medical  or  surgical  service  to  which 
they  are  incidental.  The  November  1991 
final  rule  (56  FR  59522)  included  a 
pohcy  that  allowed  a  practice  expense 
RVU  of  1 .0  to  pay  for  supplies  that  are 
used  incident  to  a  physician's  service 
but  generally  are  not  the  type  of  routine 
supplies  included  in  the  practice 
expense  RVUs  for  specific  services.  For 
example,  if  the  physician  performed  a 
cystourethroscopy  with  a  biopsy  (CPT 
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code  52204)  in  the  office  and  billed  for 
a  surgical  U-ay  (HCFA  Common 
Procedure  Coding  System  (HCPCS)  code 
A4550)  in  addition  to  the  procedure,  the 
physician  would  receive  approximately 
$33  (an  RVU  of  .95)  for  the  surgical  tray 
in  addition  to  the  payment  for  the 
cystourethroscopy  with  biopsy.  The 
November  1991  final  rule  {56  FR  59811) 
hsted  44  procedure  codes  that  qualified 
for  additional  RVUs  if  furnished  in  the 
physician's  office.  This  list  was 
expanded  in  the  December  1993  final 
rule  {58  FR  63854)  to  include  several 
cystoscopy  codes.  Included  in  this  list 
of  procedures  for  which  an  additional 
amount  for  supplies  may  be  paid  if 
performed  in  a  physician's  office  are 
closing  a  tear  duct  opening  {CPT  code 
68761)  and  billing  for  a  permanent 
lacrimal  duct  implant  {HCPCS  code 
A4263)  and  inserting  an  access  port 
{CPT  code  36533)  and  billing  for  an 
implantable  vascular  access  portal/ 
cadieter  (A4300).  These  supphes  were 
given  the  same  RVU  as  HCPCS  code 
4550. 

We  are  proposing  to  revise  this  policy 
under  the  resource-based  practice 
expense  system.  We  believe  that  the 
supply  costs  that  this  policy  is  designed 
to  cover  were  included  in  the  supply 
inputs  identified  by  the  CPEPs.  Thus, 
they  were  included  in  the  practice 
expense  RVUs  for  each  related 
procedure  code.  Therefore,  we  are 
proposing  to  discontinue  separate 
payment  for  supply  codes  A4263, 
A4300,  and  A4550. 

c.  Anesthesia  Services. 

Although  physician  anesthesia 
services  are  paid  under  the  physician 
fee  schedule,  these  services  do  not  have 
practice  expense  RVUs.  Rather,  payment 
for  physician  anesthesia  services  is 
determined  based  on  the  siun  of 
allowable  base  and  time  units 
multiplied  by  a  locaUty-spedfic 
anesthesia  CF. 

Since  the  beginning  of  the  physician 
fee  schedule,  overall  budget  neutrality 
and  work  adjustments  have  been  made 
to  the  anesthesia  CF  and  not  to  the  base 
and  time  units.  We  propose  to  follow 
the  same  process  and  make  an 
adjustment  to  the  anesthesia  CF  to  move 
anesthesia  services  under  the  resource- 
based  practice  expense  system. 

We  would  calculate  the  difference 
between  the  total  practice  expense  that 
would  have  been  previously  recognized 
and  the  total  practice  expense  RVUs  that 
would  be  recognized  under  the 
resource-based  practice  expense  RVU 
system  if  physician  anesthesia  services 
were  paid  in  this  manner.  The  practice 
expense  RVUs  that  would  be  recognized 
under  the  resource-based  system  are 
calculated  from  the  Abt  CPEP  data  for 


anesthesia  services  using  the  same 
editing,  scaling,  and  other  rules  used  for 
all  other  physician  services  for  practice 
expense  RVUs.  The  practice  expense 
RVUs  recognized  under  the  previous 
system  are  determined  by  multiplying 
the  total  allowed  charges  for  anesdiesia 
services  by  the  practice  expense  share 
for  anesthesia  services  based  on  the 
1996  AMA's  Socioeconomic  Monitoring 
Survey  data. 

10.  Refinements 

Shortly  after  the  close  of  the  comment 
period  for  this  proposed  rule,  we  will 
conduct  refinement  panels  using  carrier 
medical  directors  to  help  us  address  the 
comments  on  the  proposed  practice 
expense  RVUs  for  specific  procedures. 
As  preparation  for  the  meeting,  the 
carrier  medical  directors  will  consult 
local  physicians  and  other  practitioners 
for  additional  information  as  they  did 
for  physician  work  RVU  refinement 
panels  in  1996. 

Eventually,  we  would  like  comments 
in  a  specified  format.  However,  we 
beUeve  this  refinement  process  and 
format  can  be  standardized  only  after 
additional  experience.  Therefore,  while 
we  are  not  proposing  a  specific  format, 
we  would  ask  that  commenters  draft 
their  comments  according  to  the 
following  guidelines. 

•  Identify  the  problem  in  relative 
terms.  That  is,  explain  how  the  RVUs 
for  the  procedure  code  might  be 
incorrect  related  to  its  associated  family 
of  procedure  codes.  This  is  similar  to 
the  rank  order  anomalies  for  the  work 
RVUs  or  other  services. 

•  After  suggesting  an  appropriate 
RVU,  furnish  specific  dociunentation  for 
a  procediue  code  explaining  the 
expected  labor,  medical  supplies,  and 
medical  equipment  resources  related  to 
the  procedure  code.  For  example,  the 
commenter  might  state,  and  include 
evidence,  that  certain  supplies  or  labor 
inputs  were  omitted  or  the  wrong  type 
of  clinical  labor  category  was  used. 
Therefore,  comments  should  deal  not 
only  with  the  specific  family  of 
procedure  codes  but  with  the  RVUs  of 
procedures  performed  by  other 
specialties  and  primary  care  physicians. 

We  are  proposing  that  all  practice 
expense  RVUs  published  in  the  final 
rule  be  considered  interim  RVUs  and 
subject  to  comment  following 
publication  of  the  final  rule. 

Eventually,  we  envision  an  annual 
refinement  process  of  practice  expense 
RVUs  for  new  and  revised  codes  similar 
to  the  annual  refinement  process  used 
for  physician  work  RVUs.  We  are 
considering  a  process  for  practice 
expense  updates  similar  to  our  work 
value  refinement. 


11.  Reductions  in  Practice  Expense 
Relative  Value  Units  for  Multiple 
Procedures 

Under  the  current  policy,  if  more  than 
one  surgical  service  is  furnished  for  the 
same  patient,  by  the  same  surgeon,  on 
the  same  day,  the  physician  fee 
schedule  amount  for  the  second  through 
the  fifth  procedure  is  the  lesser  of  the 
actual  charge  or  50  percent  of  the  fee 
schedule  amount  for  the  procedure. 
Surgical  procedures  beyond  the  fifth 
procedure  are  priced  "by  report"  based 
on  th^e  documentation  for  the  service 
furnished.  These  reductions  are  made  in 
the  allowance  for  the  service  and,  thus, 
affect  the  woii:,  practice  expense,  and 
malpractice  expense  components 
equally.  Thus,  we  recognize  there  are 
efllciencies  in  practice  expenses  when 
multiple  surgeries  are  performed.  This 
occurs  largely  because  the  presurgical 
and  postsurgical  services  performed  in 
the  office  setting  are  for  the  multiple 
siugeries  instead  of  only  one  surgery. 
Ciurently,  the  practice  expenses  for 
each  surgery  are  estabUshed 
independently  as  if  each  surgery  was 
the  only  procedure  furnished,  although 
the  clinical  and  administrative  staff  time 
and  the  medical  supplies  increase 
incrementally  with  additional  surgical 
procedures.  The  multiple  surgery  rule 
will  continue  to  apply  to  the  resource- 
based  practice  expenses. 

Currently,  there  is  no  corresponding 
reduction  in  practice  expenses  for 
multiple  nonsurgical  services  performed 
at  the  same  time.  At  a  particular 
encounter,  an  office  patient  could 
receive  an  evaluation  and  management 
service,  diagnostic  tests,  and  other 
medical  procedures  such  as  physical 
therapy  services.  However,  we  make  no 
reductions  in  the  practice  expense  RVUs 
for  the  additional  services  furnished 
during  the  same  encounter.  We  propose 
to  reduce  the  practice  expense  RVUs  for 
additional  procedures  performed  during 
the  same  encounter  as  an  evaluation  and 
management  service.  We  are 
considering  two  pricing  opticMis: 

•  Apply  an  across-the-board  payment 
policy  similar  to  the  multiple  siugery 
poUcy  that  reduces,  by  some  sp>ecified 
formula,  additional  office-based  services 
furnished  with  the  evaluation  and 
management  service  {that  is,  the 
reduction  would  apply  only  to  the 
additional  procedures,  not  to  the 
medical  visit). 

•  Apply  a  procedure  code-specific 
reduction  that  would  apply  when  that 
procedure  is  performed  in  the  office. 

We  propose  adopting  one  of  these 
approaches.  For  the  short  term  (effective 
January  1, 1998),  we  propose  the  first 
option  (with  the  same  50  percent 
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reduction  for  the  second  through  fifth 
procediufls,  but  not  applying  the 
reduction  to  the  medical  visit).  Later,  we 
would  like  to  move  from  the  first  option 
to  the  second  option.  The  first  option  is 
a  broad-based  policy  whereas  the 
second  option  is  more  procedur*  code 
specific.  We  invite  conunents  on  our 
proposed  approach  and  any  other 
recommendations  for  specific  pricing 
rules  for  multiple  procedures  furnished 
in  addition  to  an  office  medical  visit. 

12.  Transition 

The  practice  expense  legislation 
requires  the  Secretary  to  develop  and 
implement  a  resource-based  system  for 
practice  expenses  under  the  physician 
fee  schedule,  effective  January  1, 1998. 
The  law  requires  that  the  system  be 
budget  neutral.  Neither  section  1848  of 
the  Act  nor  its  accompanying  legislative 
history  provides  for  a  transition  period. 

We  are  issuing  this  proposed  rule  to 
fulfill  the  statutory  requirement. 
However,  we  believe  the  magnitude  of 
the  redistributions  are  of  sudi 
consequence  that  legislation  should  be 
enacted  to  provide  for  a  transition 
period.  This  phased-in  implementation 
schedule  will  allow  us  to  refine  the 
application  of  our  methodology  to 
ensure  that  the  ineqiuties  this 
legislation  was  intended  to  address  are 
eased.  We  will  work  with  the  Congress 
to  change  the  law  so  that  resoiuxe-based 
practice  expense  payments  would  be 
phased  in  gradually. 

13.  Proposed  Regulations  Revisions 

We  are  proposing  to  revise  §  414.22 
(Relative  value  units  (RVUs)),  paragraph 
(b).  (Practice  expense  RVUs).  to  state 
that  for  services  furnished  beginning 
January  1, 1998.  the  practice  expense 
RVUs  would  be  based  on  the  relative 
practice  expense  resources  involved  in 
furnishing  tne  swvice.  There  would  be 
only  one  level  of  practice  expense  RVUs 
per  code  for  the  following  categories  of 
services;  those  that  have  only  TC 
practice  expense  RVUs;  only  PC  practice 
expense  RVUs;  certain  evaluation  and 
management  services,  such  as  hospital 
or  nursing  facility  visits,  that  are 
furnished  exclusively  in  one  setting; 
and  major  surgical  services.  For  other 
services,  there  would  be  two  different 
levels  of  practice  expense  RVUs  per 
code.  The  lower  practice  expense  RVUs 
would  apply  to  services  furnished  to 
hospital  or  ambulatory  surgical  center 
patients.  The  higher  practice  expense 
RVUs  would  apply  to  services  furnished 
in  a  physician's  office,  or  services  other 
than  visits  but  performed  in  a  patient's 
home  and  services  furnished  to  patients 
in  a  nursing  faciUty,  skilled  nursing 


facility,  or  an  institution  other  than  a 
hospital  or  ambulatory  surgical  center. 

We  are  proposing  to  revise  §  414.32 
(E)etermining  payments  for  certain 
physician  services  furnished  in  facility 
settings),  paragraph  (b)  (General  rule)  to 
state  that  if  physician  services  of  the 
type  routinely  furnished  in  physicians' 
offices  are  furnished  in  facility  settings 
before  January  1, 1998,  the  fee  schedule 
amount  for  those  services  would  be 
determined  by  reducing  the  practice 
expense  RVUs  for  the  service  by  50 
percent.  Beginning  January  1, 1998,  we 
would  generally  have  two  different 
practice  expense  RVUs  per  code. 

We  are  proposing  to  revise  §  414.34, 
(Payment  for  services  and  supplies 
incident  to  a  physician's  service), 
paragraph  (a)  (Medical  supplies),  to 
state  that  if  physician  services  of  the 
type  routinely  furnished  in  provider 
settings  are  furnished  in  a  physician's 
office,  separate  payment  may  be  made 
for  certain  supplies  furnished  incident 
to  that  physician  service  if  they  are 
furnished  before  January  1, 1998. 
Beginning  January  1, 1998,  the  cost  of 
all  medical  supplies  and  services  would 
be  included  in  the  service-specific 
practice  expense  RVUs. 

B.  Geographic  Practice  Cost  Index 
Changes 

1.  Background 

The  Act  requires  that  payments  vary 
among  fee  schedule  areas  according  to 
the  extent  that  resource  costs  vary  as 
measured  by  the  Geographic  Practice 
Cost  Indices  (GPCls).  In  general,  the  fee 
schedule  areas  that  existed  under  the 
prior  reasonable  charge  system  were 
retained  under  the  fee  schedule  from 
calendar  years  1992  to  1996.  We 
implemented  a  comprehensive  revision 
in  fee  schedule  payment  areas 
(localities)  in  1997,  reducing  the 
number  of  locahties  from  210  to  89.  A 
detailed  discussion  of  fee  schedule  areas 
can  be  found  in  the  July  2, 1996 
proposed  rule  (61  FR  34615)  and  the 
November  22,  1996  final  rule  (61  FR 
59494).  We  are  required  by  section 
1848(e)(1)(A)  of  the  Act  to  develop 
separate  indices  to  measure  resource 
cost  differences  among  fee  schedule 
areas  compared  to  the  national  average 
for  each  of  the  three  fee  schedule 
components.  While  requiring  that  the 
practice  expense  and  malpractice 
indices  reflect  the  full  relative  cost 
differences,  the  Act  requires  that  the 
work  indices  reflect  only  one-quarter  of 
the  relative  cost  differences  compared  to 
the  national  average. 

Section  1848(e)(1)(C)  requires  us  to 
review  and,  if  necessary,  adjust  the 
GPCls  at  least  every  3  years.  This 


section  of  the  Act  also  requires  us  to 
phase  in  the  adjustment  over  2  years 
and  implement  only  one-half  of  any 
adjustment  if  more  than  1  year  has 
elapsed  since  the  last  GPCI  revision. 
The  GPCls  were  first  implemented  in 
1992,  and  the  first  review  and  revision 
was  implemented  in  1995. 

2.  Envelopment  of  the  Geographic 
Practice  Cost  Indices 

The  GPQs  were  developed  by  a  joint 
effort  of  the  Urban  Institute  and  the 
Center  for  Health  Economics  Research 
under  contract  to  HCFA.  Indices  were 
developed  that  measured  the  relative 
cost  differences  among  areas  compared 
to  the  national  average  in  a  "market 
basket"  of  goods.  In  this  case,  the 
market  basket  consists  of  the  resoiuces 
involved  with  operating  a  private 
medical  practice.  The  resource  inputs 
are  physician  work  or  net  income; 
employee  wages;  office  rents;  medical 
equipment,  supplies,  and  other 
miscellaneous  expenses;  and 
malpractice  insurance.  Employee  wages, 
rents,  and  miscellaneous  expenses  are 
combined  to  comprise  the  practice 
expense  component  of  the  GPCI.  The 
weights  of  these  components  in  the 
original  GPQs  (from  1992  through  1994) 
and  the  revised  GPds  (1995  through 
1997)  are  as  follows: 


Input  component 

Percentage  of  practice 
costs 

1992-1994 
GPCls 

1995-1997 
GPCls 

Physidan  Work 
Practice  Ex- 
pense   

Employee 

Wages 

Rent  

Miscellaneous 
Expenses  ... 
Maipractica 

54.2 

40.2 

15.7 
11.1 

13.4 
5.6 

54.2 

41.0 

16.3 
10.3 

14.4 
4.8 

100.0 

100.0 

The  resource  inputs  and  their  weights 
were  obtained  from  the  AMA's 
Socioeconomic  Characteristics  of 
Medical  Practice  Survey.  The  weights 
for  the  1992  through  1994  GPds  were 
from  the  AMA's  1987  siu^ey,  while  the 
weights  for  the  1995  through  1997 
GPQs  were  from  the  1989  survey.  The 
1987  weights  were  the  latest  available 
when  the  original  GPQs  were  being 
developed.  Tlie  1989  weights  are  those 
used  in  the  revised  Medicare  Economic 
Index  (MEI)  discussed  in  the  November 
25, 1992  final  rule  (Medicare  Program; 
Revision  of  the  Medicare  Economic 
Index)  (57  FR  55899).  The  MEI  is  a 
measure  of  annual  increases  in  the  cost 
of  operating  a  private  medical  practice 
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and  is  used  in  the  annual  update  of  the 
physician  fee  schedule  CFs.  Because  the 
GPCIs  and  the  MEI  use  the  same 
resource  inputs  to  measure  the  costs  of 
a  private  medical  practice  (the  GPCIs 
measure  relative  costs  among  areas 
while  the  MEI  measures  the  national 
annual  rate  of  increase  in  costs),  we 
believe  the  same  weights  should  be 
used. 

Once  the  components  and  their 
weights  were  detennined,  data  sources 
had  to  be  found  that  were  widely  and 
consistently  available  in  all  physician 
fee  schedule  areas  to  measure  costs. 
After  examining  many  sources,  the 
following  proxies  were  selected  as  the 
best  available  sources  for  measuring 
each  component  of  the  original  1992 
throuch  1994  GPOs: 

•  Pnysidan  work — The  median 
hourly  earnings,  based  on  a  20  percent 
sample  of  1980  census  data,  of  workers 
in  six  professional  specialty  occupation 
categories  (engineers,  surveyors,  and 
architects;  natural  scientists  and 
mathematicians;  teachers,  counselors, 
and  librarians;  social  scientists,  social 
workers,  and  lawyers:  registered  nurses 
and  pharmacists;  writers,  artists,  and 
editors)  with  5  or  more  years  of  college. 
Adjustments  were  made  to  produce  a 
standard  occupational  mix  in  each  area. 
The  actual  reported  earnings  of 
physicians  were  not  used  to  adjust 
geographical  differences  in  fees  because 
these  fees  are,  in  large  part,  the 
determinants  of  the  earnings.  We 
believe  that  the  earnings  of  physicians 
will  vary  among  areas  to  the  same 
degree  that  the  earnings  of  other 
professionals  vary. 

•  Employee  wages — ^Median  hourly 
wages  of  clerical  workers,  registered 
nurses,  bcensed  practical  nurses,  and 
health  technicians  were  also  based  on  a 
20-percent  sample  of  1980  census  data. 

•  Office  rents — Residential  apartment 
rental  data  produced  annually  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  were  used  because 
there  were  insufficient  data  on 
commercial  rents  across  all  physician 
fee  schedule  data. 

•  Miscellaneous  expenses — ^The 
Urban  Institute  and  the  Center  for 
Health  Economics  research  assumed 
that  this  component  is  represented  by  a 
national  market  and  that  costs  do  not 
vary  appreciably  among  areas.  This 
component's  index  is  1.000  for  all  areas 
to  indicate  no  variation  from  the 
national  average. 

•  Malpractice — Premiums  in  1985 
and  1986  for  a  mature  "claims  made" 
policy  (a  policy  that  covers  malpractice 
claims  made  during  the  covered  period) 
providing  $100,000  to  $300,000  of 
coverage  were  used.  Adjustments  were 


made  to  incorporate  the  costs  of  $1 
million  to  $3  million  coverage  and 
mandatory  patient  compensation  fund 
requirements.  Premium  data  were 
collected  for  physicians  in  three  risk 
classes:  low-risk  (general  practitioners 
who  do  not  perform  surgery),  moderate 
risk  (general  surgeons),  and  high-risk 
(orthopedic  surgeons). 

The  areas  selected  for  measurement 
purposes  were  the  Metropolitan 
Statistical  Areas  (MSAs).  Non-MSA 
areas  within  a  State  were  aggregated 
into  one  residual  area.  Using  MSAs  for 
measurement  satisfied  the  criteria  of  (1) 
Homogeneity  in  resource  input  prices 
within  the  area,  and  (2)  a  large  enough 
size  so  that  market  areas  are  self- 
contained  to  minimize  border  crossing; 
that  is,  physicians  would  not  move  their 
offices  a  few  miles  to  secure  higher 
payments  and  patients  would  tend  to 
receive  services  within  their  area. 

The  Act  requires,  however,  that  the 
GPQs  reflect  cost  differences  among  fee 
schedule  areas.  Thus,  it  was  necessary 
to  map  Medicare  localities  to  the  MSA 
and  non-MSA  aggregation  of  GPQ  data. 
Where  localities  crossed  MSA 
boundaries,  MSA  indices  were 
converted  to  Medicare  locality  indices 
by  population  weights. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
1992  through  1994  GPQs  can  be 
obtained  by  requesting  the  following 
studies  from  the  National  Technical 
Information  Service  by  calling  1-800- 
553-NTIS,  or,  for  residents  of 
Springfield,  Virginia,  (703)  487-4650.' 

•  The  Urban  tastitute  report  "The 
Geographic  Medicare  Index:  Alternative 
Approaches,"  NTIS  PB89-216592. 

•  The  supplement  to  "The 
Geographic  Medicare  Index:  Alternative 
Approaches,"  NTIS  PB91-113506.  This 
was  published  in  the  September  4, 1990 
Federal  Register  notice  for  the  model 
fee  schedule  (55  FR  36238). 

•  The  Urban  Institute  report, 
"Refining  the  Malpractice  Geographic 
Practice  Cost  Index."  February  1991. 
NTIS  PB91-155218.  The  related  diskette 
is  NTIS  PB91-507491.  This  is  the  final 
version  of  the  1992  through  1994  GPCIs 
as  published  in  the  Federal  Register  in 
the  November  25. 1991  final  rule  (56  FR 
59785). 

3.  Revised  1995  Through  1997 
Geographic  Practice  Cost  Indices 

The  main  criticism  of  the  original 
GPCIs  was  that  they  were  outdated 
because  they  were  based  on  old  data:  for 
example,  1980  census  data  and  1985 
and  1986  malpractice  premiums,  the 
most  recent  data  available  when  the 
GPCIs  were  established.  The  revised 
1995  through  1997  GPCIs  were  based  on 
the  most  current  data  available  when 


they  were  developed  in  1993  and  1994. 
We  also  made  some  minor  changes  from 
the  original  GPQ  methodology  in 
calculating  some  of  the  revised  1995 
through  1997  indices. 

One  methodological  change  was  made 
that  applied  across  all  indices.  As 
mentioned  earlier,  under  the  original 
GPCIs.  where  Medicare  localities 
crossed  MSA  boundaries.  MSA  indices 
were  converted  to  locality  indices  by 
population  weights.  Medicare 
expenditure  weights  were  not  used 
because  the  expenditures  under  the 
reasonable  charge  system  contained 
large  differences  unrelated  to  resource 
cost  differences  among  areas.  In 
calculating  the  proposed  revised  GPCIs, 
where  localities  crossed  MSA 
boundaries,  locality  indices  were 
calculated  by  weights  based  on  full  fee 
schedule  RVUs.  which  reflect  resource 
cost  differences  among  areas.  Full  fee 
schedule  RVUS  %vere  used  rather  than 
actiial  1993  payments  because  1993  fee 
schedule  payments  still  reflected  some 
reasonable  charge  payment  levels.  The 
advantages  of  RVU  weighting  are  (1) 
The  GPCIs  will  more  closely  reflect 
physician  practice  costs  in  the  area 
where  the  services  are  provided  rather 
than  where  the  population  lives,  and  (2) 
budget  neutrality  is  preserved  when 
combining  multiple  localities  into  larger 
areas,  such  as  statewide  localities. 

a.  Work  Geographic  Practice  Cost 
Indices. 

Data  from  the  20-percent  sample  of 
census  data  of  median  hourly  earnings 
for  the  same  six  categories  of 
professional  specialty  occupations  as 
used  in  the  1992  through  1994  work 
GPQs  were  used  in  calculating  the  1995 
through  1997  work  GPQs.  The  1992 
through  1994  work  GPQs  were 
calculated  using  1980  census  data  of 
earnings  for  professionals  with  5  or 
more  years  of  college.  That  sample  was 
no  longer  available  with  the  1990 
census.  The  1990  census  educational 
classifications  are  by  highest  degree 
earned,  rather  than  the  1980  census 
classification  by  years  of  schooling. 
Thus,  it  was  not  possible  to  obtain 
earnings  data  exactly  comparable  to  the 
1980  data. 

For  1990,  data  were  available  for  all- 
education  and  advanced-degree 
samples,  but  not  for  5  or  more  years  of 
college.  We  elected  to  use  the  all- 
education  sample  because  its  larger 
sample  sizes  make  it  more  stable  and 
accurate  in  the  less  populous  areas. 
Although  it  could  be  argued  that 
physicians'  earnings  might  more  closely 
approximate  the  earnings  of 
professionals  with  advanced  degrees, 
the  differences  between  the  all- 
education  and  advanced-degree  indices 
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were  negligible  in  all  but  a  few  of  the 
smallest  localities.  We  believe  that  the 
small  sample  sizes  of  advanced-degree 
occupations  in  these  small  localities 
may  produce  inaccurate  results. 

The  1992  through  1994  work  GPCIs 
utihzed  metropolitan-wide  medietn 
wages  for  each  county  within  an  MSA. 
That  is.  all  counties  within  an  MSA  are 
assigned  the  MSA-wide  median  wage 
even  if  there  are  wage  variations  within 
the  MSA.  We  beheve  that  this  is 
appropriate  for  all  but  Ck)nsoUdated 
Metropolitan  Statistical  Areas  (CMSAs), 
the  largest  of  the  MSAs,  such  as  New 
York.  In  these  CMSAs,  we  replaced 
metropolitan-wide  earnings  with 
county-specific  earnings.  We  believe 
this  change  is  appropriate  because  costs 
are,  in  fact,  higher  in  central  city  areas 
(for  example,  Manhattan  and  San 
Francisco)  than  in  the  rest  of  the  CMSA. 
County  earnings  better  account  for  cost 
variation  within  these  large 
metropolitan  areas. 

b.  Practice  Expense  Geographic 
Pmctice  Cost  Indices. 

(1)  Employee  Wage  Indices. 

Data  from  the  20-percent  sample  of 
censvis  data  of  median  hourly  earnings 
for  the  same  categories  of  medical  and 
clerical  occupations  used  in  the  1992 
through  1 994  practice  expense  GPCIs 
were  used  in  the  1995  through  1997 
practice  expense  GPQs.  The  1995 
through  1997  practice  expense  GPQs 
used  1990  rather  than  1980  census  data. 
As  with  the  work  GPQs,  county  level 
data  were  used  for  CMSAs  to  better 
reflect  the  cost  variations  within  these 
large  metropolitan  areas. 

(21  Rent  Indices. 

As  with  the  original  rent  indices,  the 
HUD  fair  market  rental  (FMR)  data  for 
residential  rents  were  again  used  as  the 
proxy  for  physician  office  rents.  The 
1995  through  1997  practice  expense 
GPCIs  reflect  1994  HUD  FMRs.  Like  the 
work  GPCI  and  the  employee  wage 
index  of  the  practice  expense  GPCIs, 
county  level  data  were  used  in  CMSAs 
to  recognize  the  variations  within  the 
CMSA. 

The  major  criticism  of  the  rent  indices 
is  that  residential  rather  than 
commercial  rent  data  were  used.  As 
mentioned  earlier,  for  constructing  the 
GPQs  we  needed  data  that  were  widely 
and  consistently  available  across  all 
physician  fee  schedule  areas.  As  with 
the  original  GPQs,  we  again  searched 
for  private  sources  of  commercial  rent 
data  that  were  widely  and  consistently 
available. 

The  private  sources  we  found  were 
not  adequate.  None  of  the  sources 
collected  data  for  nonmetropolitan 
areas,  nor  did  any  collect  data  for  all 
metropolitan  areas.  The  sources  did  not 


reflect  the  average  commercial  space  in 
the  area,  but  rather  the  particular  type 
of  space  most  relevant  to  the  needs  of 
a  particular  source's  clients.  In  addition, 
the  sample  sizes  were  small.  A 
comparison  of  the  average  rental  for  any 
particular  city  showed  significant 
variation  depending  upon  the  source. 
Also,  the  private  commercial  rent  data 
tended  to  be  for  very  high  priced  real 
estate  of  the  type  likely  to  be  used  by 
large  institutions  such  as  banks, 
insurance  companies,  or  financial  firms 
and  not  for  the  type  of  office  space  used 
by  physicians. 

Among  the  sources  of  commercial 
rent  data  available,  the  most  promising 
were  data  from  the  Building  Owners 
and  Managers  Association,  the  General 
Services  Administration,  and  the  U.  S. 
Postal  Service.  These  data  were 
analyzed  in  depth.  We  did  not  use  data 
irom  the  Building  Owners  and  Managers 
Association  and  the  General  Services 
Administration  because  of  poor 
geographic  coverage,  especially  outside 
of  large  metropolitan  areas.  That  is,  data 
were  not  widely  and  consistently 
available  for  all  physician  fee  schedule 
areas.  The  U.  S.  Postal  Service  data  had 
much  better  geographic  coverage,  but 
sample  sizes  in  many  areas  were 
imacceptably  small  and  could  lead  to 
erroneous  results. 

No  acceptable  national  commercial 
rent  data  are  readily  available  for 
physician  office  rents.  Thus,  some  proxy 
must  be  used  for  this  portion  of  the 
index.  In  addition,  commercial  rent  data 
are  not  available  for  all  areas  from 
published  statistical  sources.  We  believe 
that  the  HUD  FMR  data  remain  the  best 
available  data  for  constructing  the  office 
rental  index.  They  are  available  for  all 
areas,  are  updated  on  an  annual  basis, 
and  are  consistent  among  areas  and 
from  year  to  year.  Moreover,  physicians 
frequently  locate  in  areas  and  office 
space  that  are  residential  rather  than 
commercial,  for  example,  in  apartment 
complexes  and  small  strip  commercial 
centers  adjacent  to  residential  areas. 
Residential  rents  may,  in  fact,  be  a  better 
measure  of  the  differences  among  areas 
in  the  physician  office  market  than  a 
general  commercial  rental  index. 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses. 

As  mentioned  earlier,  the  GPCI 
assumes  that  this  component  has  a 
national  market  and  that  input  prices  do 
not  vary  among  geographic  areas.  We 
were  unable  to  find  any  data  sources 
that  demonstrated  price  differences  by 
geographic  area.  Anecdotal  and 
interview  data  with  suppliers  and 
manufacturers  were  inconclusive.  While 
some  price  differences  may  exist,  they 
are  more  likely  to  be  based  on  volume 


discounts  rather  than  on  geographic 
areas.  Generally,  it  appears  that 
manufacturers'  prices  do  not  vary 
among  areas  except  for  shipping  costs. 
Since  manufacturers  and  suppliers  are 
located  all  over  the  country,  shipping 
costs  on  the  mainland  do  not  vary 
significantly. 

We  did  consider  an  add-on  for 
shipping  costs  to  Alaska.  Hawaii,  and 
Puerto  Rico  to  recognize  the  added 
shipping  distance.  We  decided  against 
the  add-on  because  there  were  no  data 
to  indicate  how  much  the  costs  of 
shipping  medical  equipment  and 
supplies  to  these  areas  increased  their 
costs.  We  were  able  to  ascertain  that 
commercial  shippers  hke  United  Parcel 
Service  and  Federal  Express  generally 
charge  about  10  percent  more  to  ship  to 
Puerto  Rico,  and  about  20  percent  more 
to  ship  to  Alaska  and  Hawaii  from  the 
mainland.  Medical  equipment  and 
supplies  represent  about  7  percent  of 
physician  practice  costs.  Even  assuming 
that  shipping  costs  represent  5  percent 
of  total  equipment  and  supply  costs, 
which  we  believe  to  be  a  high  estimate, 
recognizing  a  20  percent  increase  in 
shipping  costs  would  only  increase 
pajonent  levels  by  0.07  percent  or 
0.0007  (.20  X  .05  X  .07  =  .0007).  The 
medical  equipment,  supplies,  and 
miscellaneous  expense  index  for  all 
areas  continues  to  be  1.000  in  the 
revised  1995  through  1997  GPCIs. 

c.  Malpractice  Geographic  Practice 
Cost  Indices, 

Again,  malpractice  premium  data  for 
a  $1  million  to  $3  million  mature 
"claims  made"  policy  were  collected, 
with  mandatory  patient  compensation 
funds  considered.  However,  more  recent 
and  more  comprehensive  malpractice 
insurance  data  were  used  in  calculating 
the  1995  through  1997  malpractice 
GPCIs.  The  1995  through  1997 
malpractice  GPCIs  were  based  on  1990 
through  1992  premium  data. 
Malpractice  premiums  are  very  volatile 
and  may  change  significantly  from  year 
to  year.  We  decided  to  use  the  most 
recent  3-year  average  available  rather 
than  just  the  most  recent  single  year  to 
smooth  out  this  volatility  and  present  a 
more  accurate  indication  of  malpractice 
premium  trends  over  time. 

We  collected  data  on  more  specialties 
and  from  more  insurers.  We  collected 
data  on  20  specialties,  rather  than  on 
only  3  as  in  the  1992  through  1994 
malpractice  GPCIs.  The  1992  through 
1994  malpractice  GPCI  data  were  largely 
drawn  bom  a  single  nationwide  insiu^r 
(St.  Paul  Fire  and  Marine)  and  were 
supplemented  by  several  State-specific 
carriers  in  States  in  which  St.  Paul  did 
not  offer  coverage.  Subsequent  analyses 
suggest  that  these  data  may  not  be 
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representative  of  insurers  operating  in 
many  States.  For  the  revised  malpractice 
GPCI,  data  were  collected  from  insurers 
that,  on  average,  represented  82  p>ercent 
of  the  market  in  each  State,  with  the 
lowest  State  market  share  being  60 
percent.  We  beUeve  that  the  more  recent 
and  much  more  comprehensive  data 
greatly  improved  the  accuracy  of  the 
malpractice  GPQs  for  1995  through 
1997. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
1995  through  1997  GPCIs  can  be 
obtained  by  requesting  the  following 
studies  from  NTIS  by  calling  1-800- 
553-NnS.  or  (703)  487-4650  in 
Springfield,  Virginia: 

•  "Updating  tne  Geographic  Practice 
Cost  Index:  Revised  Cost  Shares."  Debra 
A.  Dayhoff,  John  E.  Schneider,  and 
Gregory  C.  Pope.  NTIS  PB94-161072. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Physician  Work  GPQ." 
Gregory  C.  Pope  and  Deborah  A. 
Dayhoff.  NTIS  PB94-161080. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Practice  Expense 
GPCI."  Gregory  C.  Pope,  Deborah  A. 
Dayhoff,  Angella  R.  Merrill,  and  Killard 
W.  Adamache.  NTIS  PB94-161098. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Malpractice  GPQ." 
Stephen  Zuckerman  and  Stephen 
Norton.  NTIS  PB94-161106. 

4.  Proposed  Revised  1998  Through  2000 
Geographic  Practice  Cost  Indices 

The  same  data  sources  and 
methodology  used  for  the  1995  through 

1997  GPCIs  were  used  for  the  proposed 

1998  through  2000  GPQs  (hereafter 
referred  to  as  proposed  GPQs)  with  a 
few  very  minor  modifications.  No 
acceptable  additional  data  sources  were 
found.  The  cost  shares  are  the  same  as 
in  the  1995  through  1997  GPCIs  because 
no  changes  were  made  in  the  MEI 
weights.  Indices  for  fee  schedule  areas 
are  based  on  the  indices  for  the 
individual  counties  within  the  fee 
schedule  area.  Fee  schedule  RVUs  are 
again  used  to  weight  the  county  indices 
(to  reflect  volumes  of  services  within 
counties)  when  mapping  to  fee  schedule 
areas  and  in  constructing  the  national 
average  indices.  However,  we  used  more 
recent  data,  1994  rather  than  1992 
RVUs,  in  the  county,  locality,  and 
national  mapping  in  the  proposed 
GPCIs.  The  payment  effect  of  this  is 
negUgible  in  most  cases  and  generally 
results  in  changes  at  the  third  decimal 
point  if  at  all. 

a.  Work  Geographic  Practice  Cost 
Indices. 

The  work  GPQs  are  based  on  the 
decennial  census.  The  1992  through 
1994  work  GPQs  were  based  on  1980 


census  data,  because  1990  census  data 
were  not  yet  available.  The  work  GPQs 
were  revised  in  1995  with  new  data 
from  the  1990  census.  New  census  data 
will  not  be  available  again  until  after  the 
2000  census.  We  searched  for  other  data 
that  would  enable  us  to  update  the  work 
GPCIs  between  the  decennial  census.  No 
acceptable  data  sources  were  found.  The 
most  promising  soim:es  of  data  were  the 
hospital  wage  data  collected  by  HCFA  to 
calculate  the  Prospective  Payment 
System  (PPS)  hospital  wage  index,  and 
the  payroll  per  worker  data  collected  by 
the  U.  S.  Bureau  of  Labor  Statistics  from 
State  unemployment  insurance  agencies 
("the  ES-202  data"). 

The  PPS  hospital  wage  data  were 
examined  when  we  constructed  the 
original  GPCIs.  They  were  rejected  in 
favor  of  census  data  because  of  their 
lack  of  an  occupation  mix  adjustment 
and  their  unrepresentative  occupational 
composition  (hospital  employees  rather 
than  professionals  or  physician  office 
employees).  ES-202  data  consist  of  total 
payroll  divided  by  coimts  of  wage  and 
salary  workers.  Their  major    ' 
disadvantages  are  that  they  do  not 
measure  hourly  earnings,  only  payroll 
per  employee,  and  no  occupational 
detail  is  available.  Also,  they  do  not 
adjust  for  part-time  or  full-time  and 
hours  worked,  and  the  numbers  of 
workers  are  small  for  certain  States 
leading  to  unstable  estimates  of  payroll 
per  worker.  We  compared  the  changes 
by  State  from  1989  to  1993  in  the  PPS 
wage  data  and  the  ES-202  data  to  see  if 
there  was  any  correlation  between  the 
two  series.  The  correlation  between  the 
two  was  only  moderate,  0.55.  The 
changes  indicated  by  both  series  were 
generally  small,  for  example,  a  few 
percentage  points.  The  difference 
between  the  two  series  by  State  was  in 
many  cases  as  large  as  or  greater  than 
the  change  indicated  by  either  series. 
The  average  difference  between  the  two 
series  (2.1  percent)  is  as  large  as  the 
change  indicated  by  either  series.  In 
addition,  changes  for  particular  States 
were  substantially  different  between  the 
two  series.  For  example,  Indiana  relative 
wages  rose  by  1  -9  percent  according  to 
the  PPS  data",  but  fell  5.7  percent 
according  to  the  ES-202  data. 

Since  we  were  unable  to  find  an 
acceptable  data  source  for  updating  the 
work  GPCIs,  we  examined  the 
consequences  of  not  ufxlating  the  work 
GPCIs  between  the  decennial  census. 
We  compared  the  changes  belween  the 
1992  through  1994  work  GPCIs,  based 
on  the  1980  census,  and  the  1995 
through  1997  GPCIs,  based  on  the  1990 
census.  On  average,  the  full  variation 
State  work  GPCIs  changed  by  about  5 
percent.  This  translates  to  about  a  1.2 


percent  change  in  the  quarter  work  GPCI 
required  by  law.  Since  work  makes  up 
about  one-half  of  the  GPQ  cost  shares, 
this  translates  into  an  average  payment 
change  per  State  of  about  0.6  percent 
from  updating  the  work  GPCI  based  on 
the  10-year  change  in  relative  wages 
indicated  by  the  census  data.  Even  the 
maximum  change  in  the  full  variation 
State  work  GPCIs  from  the  1992  through 
1994  to  the  1995  through  1997  GPQs  of 
14  percent  translates  into  only  about  a 
1.8  percent  change  in  payments.  The 
largest  full  work  GPCI  changes  for 
individual  payment  areas  were  from  16 
to  20  percent,  or  about  a  4  to  5  percent 
change  in  the  quarter  work  GPCI,  or 
about  a  2.4  percent  change  in  payments. 
However,  80  percent  of  payment  areas 
experienced  payment  changes  of  less 
than  1  percent,  and  50  percent  of 
payment  localities  experienced  payment 
changes  of  less  than  0.5  percent  as  a 
result  of  changes  in  the  census  data 
&t)m  1980  to  1990. 

We  are,  therefore,  proposing  no 
changes  in  the  work  GPCIs,  other  than 
the  generally  negUgible  changes 
resulting  from  using  1994,  rather  than 
1992,  RVUs  for  this  GPQ  update 
because  we  were  unable  to  find 
acceptable  data  for  use  between  the 
decennial  census.  We  believe  no 
changes  are  preferable  to  inacciuate 
changes  based  on  unacceptable  data.  We 
believe  that  this  is  a  reasonable  position 
given  the  generally  small  magnitude  of 
the  changes  in  payments  resulting  from 
the  changes  in  the  work  GPCIs  from  the 
1980  to  the  1990  census  data. 

b.  Practice  Expense  Geographic 
Practice  Cost  Indices. 

(1)  Employee  Wage  Indices. 
As  witn  the  work  GPCIs,  the 

employee  wage  portion  of  the  practice 
expense  GPQs  is  based  on  decennial 
census  data.  For  the  same  reasons 
discussed  above  pertaining  to  the  work 
GPQs,  we  are  proposing  no  changes  in 
the  employee  wage  indices  during  this 
GPQ  update.  The  average  change  from 
the  1992  through  1994  to  1995  through 
1997  employee  wage  indices  across 
States  was  about  6  percent.  Since  the 
employee  wage  index  has  a  weight  of 
about  16  percent  in  the  GPQ  cost 
shares,  this  translates  into  a  1  percent 
average  change  in  payments.  The 
maximum  payment  change  in  any 
payment  area  resulting  from  changes 
from  the  1992  through  1994  to  1995 
through  1997  employee  wage  indices 
was  about  3.2  percent.  Payment  changes 
in  over  two-thirds  of  the  payment  areas 
were  less  than  1  percent. 

(2)  Rent  Indices. 

The  office  rental  indices  are  again 
based  on  HUD  residential  rent  data.  The 
proposed  rental  indices  are  based  on 
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1996  HUD  data  as  opposed  to  1994  HUD 
data  in  the  1995  through  1997  GPCIs. 
HUD  made  two  small  methodological 
changes  in  developing  the  data.  First, 
HUD  is  using  the  40th  percentile  of  area 
rents  rather  than  the  45th  percentile. 
This  does  not  materially  affect  the 
GPCIs,  which  measure  relative  rents 
among  areas.  Second,  HUD  has 
established  a  rental  floor  for  rural 
counties  at  the  statewide  rural  average. 
This  has  the  effect  of  raising  the  office 
rental  indices  slightly  in  rural  areas. 

We  made  one  methodological  change 
in  the  rent  indices.  HUD  pubUshes 
FMRs  only  for  metropolitan  areas  as  a 
whole.  For  the  1995  through  1997 
GPQs,  HUD  used  a  special  tabulation  of 
the  1990  census  data  to  allocate  rents  by 
county  within  CMSAs.  In  some 
metropolitan  areas,  this  had  the  effect  of 
reducing  the  central  city  index  below 
the  suburban  index,  probably  because  of 
lower  unmeasured  housing  quality  in 
central  cities  than  in  suburbs.  This  is 
probably  not  an  appropriate  indicator  of 
relative  physician  rents,  since  the  GPCIs 
are  intended  to  measure  rental  costs  for 
offices  of  similar  quaUty  in  different 
areas.  The  metropoUtan-wide  rent  is 
most  appropriate  for  measuring  the  cost 
of  space  of  an  average  quality  across  the 
metropolitan  area,  which  is  why  HUD 
pubUshes  only  metropolitan-wide 
FMRs.  Also,  the  census  county 
adjustments  can  be  updated  only  once 
every  10  years.  For  this  reason,  we 
beheve  that  the  county-specific 
adjustment  should  not  be  made  for  all 
large  metropolitan  areas  but  should  be 
retained  only  for  the  New  York  City 
Primary  MetropoUtan  Statistical  Area. 
Available  evidence  suggests  that  rents 
vary  substantially  among  the  boroughs 
of  New  York  City  and  that,  given  the 
current  locality  configiu^tion,  the 
county-specific  rental  adjustment 
appropriately  reflects  these  patterns  in 
the  New  York  City  area,  especially  the 
higher  rents  in  Manhattan. 

The  proposed  rental  indices  are 
compared  to  the  current  rental  indices 
in  Addendum  D.  A  reduction  in  an 
area's  rent  index  does  not  necessarily 
mean  that  rents  have  gone  down  in  that 
area  since  the  last  GPCl  update.  Since 
the  GPCIs  measure  area  costs  compared 
to  the  national  average,  a  decrease  in  an 
area's  rent  index  means  that  that  area's 
rental  costs  have  decreased  when 
compared  to  the  change  in  national 
average  rental  costs.  The  indices  are 
arranged  in  descending  order  of  change. 
The  rental  index  has  a  cost  share  of 
about  10  percent  of  the  GPQ.  This 
means  that  the  actual  effect  on 
payments  will  be  about  10  percent  of 
the  change  in  the  rental  indices.  As 
Addendum  D  shows,  the  largest 


payment  change  will  be  about  2  percent 
in  the  Virgin  Islands.  The  payment 
change  in  86  of  the  89  payment  areas 
will  be  less  than  1  percent. 

(3)  Medical  Equipment,  Supplies,  and 
Sdiscellaneous  Expenses. 

As  with  the  1992  through  1994  and 
1995  through  1997  GPQs,  this 
component  is  given  a  national  value  of 
1.000,  indicating  no  measurable 
difference  among  areas  in  costs. 

c.  Malpractice  Geographic  Practice 
Cost  Indices. 

Again,  malpractice  premium  data 
were  collected  for  a  mature  "claims 
made"  policy  with  $1  million  to  $3 
million  limits  of  coverage,  with 
adjustments  made  for  mandatory  patient 
compensation  funds.  As  with  the  1995 
through  1997  GPCIs,  data  were  collected 
for  the  20  largest  Medicare-billing 
physician  specialties.  The  premium  data 
represent  at  least  50  percent  of  the 
market  in  each  State.  Again,  we  used  an 
average  of  the  3  most  recent  premium 
years  to  smooth  out  the  considerable 
year-to-year  fluctuations  that  can  occur 
in  malpractice  premiums.  The  proposed 
malpractice  indices  are  based  on  1962 
through  1994  premium  data,  the  latest 
years  available  when  this  study  was 
being  conducted  in  1995  through  1996, 
compared  to  the  1990  through  1992  data 
used  in  the  current  1995  through  1997 
indices.  Another  change  fit>m  the  1995 
through  1997  indices  is  that  the 
specialty  shares  of  the  20  specialties  is 
weighted  by  fee  schedule  RVUs  rather 
than  allowed  charges. 

Addendum  E  shows  the  changes  from 
the  1995  through  1997  indices  to  the 
proposed  malpractice  GPCIs.  A  change 
in  an  area's  malpractice  GPQ  does  not 
mean  that  absolute  malpractice 
premiums  have  changed  by  that 
amount.  It  rather  reflects  the  area's  new  , 
position  compared  to  the  national 
average.  The  overwhelming  portion  of 
the  changes,  over  98  percent  in  most 
cases,  is  attributable  to  the  use  of  more 
recent  data  rather  than  the  change  from 
allowed  charges  to  RVU  weights.  As 
with  the  1995  through  1997  GPQ 
revision,  the  changes  in  the  malpractice 
GPCIs  are  relatively  large  in  some  cases 
reflecting  the  significant  changes  in 
malpractice  premiums  that  occur  from 
year  to  year.  As  Addendum  E  shows,  a 
few  fee  schedule  areas  show  malpractice 
GPCI  changes  of  about  30  percent.  Two- 
thirds  of  the  payment  areas  experience 
changes  of  less  than  10  percent.  It 
should  be  i^membered,  however,  that 
the  weight  of  the  malpractice  GPQ  is 
only  about  5  percent  of  the  total  GPCI. 
Therefore,  a  10  percent  change  in  the 
malpractice  GPCI  translates  into  only  a 
0.5  percent  change  in  payments.  Even 
the  largest  30  percent  change  in  the 


malpractice  GPCI  translates  into  only  a 
1.5  percent  change  in  payments.  The 
mean  change  in  the  malpractice  GPQs 
is  8.7  percent,  or  about  a  0.4  percent 
change  in  payments. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
proposed  1998  through  2000  GPCIs  may 
be  obtained  by  requesting  the  following 
study  from  NTIS  by  calling  1-800-533- 
NTIS,  or,  for  residents  of  Springfield, 
Virginia,  (703)  487-4650:  "Second 
Update  of  the  Geographic  Practice  Cost 
Index."  Gregory  C.  Pope  and  Killard  W. 
Adamache.  NTIS  PB97-152581. 

C.  Fee  Schedule  For  Clinical 
Psychologist  Services 

1.  Background 

Until  1997.  the  fee  schedule  for 
clinical  psychologist  services  was  a 
locality-based  fee  schedule  developed 
by  the  individual  Medicare  carriers.  The 
Medicare  carriers  established  the 
locality-based  fee  schedule  in  1988  after 
section  4077(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  1987) 
(Public  Law  100-203),  enacted  on 
December  22.  1987,  first  provided  for 
direct  payment  for  clinical  psychologist 
services  furnished  in  a  community 
mental  health  center.  Section 
4077(b)(3)(D)  of  OBRA  1987  amended 
section  1833(a)(1)  of  the  Act  by 
providing  that  payment  for  clinical 
psychologist  services  be  based  at  80 
percent  of  the  lower  of  the  actual  charge 
or  a  fee  schedule. 

The  Act  provides  that  the  Secretary 
determine  the  fee  schedule.  As  a  result, 
we  furnished  guidance  to  all  Medicare 
Part  B  carriers  to  estabUsh  the  initial, 
that  is.  baseline,  clinical  psychologist 
fee  schedule  as  follows: 

•  Set  the  fee  schedule  for  therapeutic 
services  at  80  percent  of  the  adjusted 
prevailing  charge  for  participating 
psychiatrists  in  a  locality;  and 

•  Set  the  fee  schedule  for  diagnostic 
services  at  90  percent  of  the  adjusted 
prevailing  charge  for  participating 
psychologists  in  a  locality. 

We  also  advised  the  Medicare  Part  B 
carriers  to  update  the  clinical 
psychologist  fee  schedule  in  subsequent 
years  by  the  annual  change  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  (CPI-U).  We  adopted  the 
CPI-U  to  update  the  clinical 
psychologist  fee  schedule  because  it  was 
the  economic  index  used  for  updating 
most  other  nonphysician  practitioner 
charges  at  that  time. 

Since  that  time,  there  have  been  two 
significant  changes  to  the  fee  schedule 
for  clinical  psychologist  services.  First, 
effective  fanuary  1,  1992,  we 
implemented  the  policy  to  base 
payment  for  psychological  testing 
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services  furnished  by  clinical 
psychologists  at  the  amounts  in  the 
physician  fee  schedule.  Second, 
effective  January  1, 1997,  we  linked  the 
fee  schedule  for  clinical  psychologist 
services  to  the  physician  fee  schedule  in 
the  same  manner  as  most  other  health 
care  practitioner  services.  We  describe 
these  changes  in  more  detail  in  the 
sections  that  follow. 

2.  Legislative  Changes 

Although  section  4077(b)  of  OBRA 
1987  provided  for  clinical  psychologist 
services  as  separately  payable  under 
Medicare  Part  B  under  a  fee  schedule, 
direct  payment  was  limited  to  services 
furnished  in  community  mental  health 
centers.  Subsequent  amendments  to  the 
law  expanded  the  scope  of  the  benefit. 
These  amendments  were  discussed  in  a 
related  Federal  Register  document 
described  in  section  II.C.4.  below. 

3.  Physician  Payment  Reform 

As  noted  in  section  I. A.,  since  January 
1, 1992,  Medicare  Part  B  has  paid  for 
physician  services  based  on  a  fee 
schedule.  Until  1992,  physician  services 
had  been  paid  on  the  basis  of  a 
reasonable  charge  system.  This  system 
led  to  significant  payment  variations 
among  types  of  services,  physician 
specialties,  and  localities.  Section  6102 
of  OBRA  1989  added  a  new  section 
1848  to  the  Act,  "Payment  for 
Physicians'  Services,"  which  replaced 
the  reasonable  charge  system  with  a  fee 
schedule  that  reflected  the  resources 
required  to  perform  a  given  service. 
Although  this  legislation  linked  the 
payment  methodology  for  most 
practitioner  services  to  the  physician  fee 
schedule,  it  did  not  address  payment  for 
clinical  psychologist  services. 
Nevertheless,  because  amounts 
established  under  the  physician  fee 
schedule  for  psychological  testing  were 
heavily  based  on  combined  charge  data 
for  psychiatrists  and  psychologists,  we 
wished  to  ensure  that  clinical 
psychologists  would  receive  100  percent 
of  the  physician  fee  schedule  amount 
for  those  services.  Therefore,  effective 
January  1, 1992,  fee  schedule  amounts 
for  psychological  testing  services 
furnished  by  clinical  psychologists  are 
set  at  100  percent  of  the  physician  fee 
schedule.  However,  before  1997,  no 
change  was  made  to  the  clinical 
psychologist  fee  schedule  for 
therapeutic  and  other  diagnostic 
services. 

4.  Related  Federal  Register  Document 

We  discussed  several  aspects  of 
payment  for  clinical  psychologist 
services  in  a  proposed  rule  published  in 
the  Federal  Register  on  December  29, 


1993  (Medicare  Coverage  and  Payment 
for  Clinical  Psychologist,  Other 
Psychologist,  and  Clinical  Social 
Worker  Services  (BPD-706-P))  (58  FR 
68829).  That  dociunent  addressed  issues 
such  as  coinsurance,  the  outf>atient 
mental  health  treatment  limitation  in 
section  1833(c)  of  the  Act,  and 
assignment  of  claims.  We  are  currently 
considering  pubUc  comments  that  we 
received  in  response  to  that  proposed 
rule  and,  in  the  final  rule,  we  will 
address  those  comments.  In  the 
December  1993  proposed  rule,  we 
indicated  that  we  would  address  the 
calculation  of  the  clinical  psychologist 
fee  schedule  amounts  set  forth  under 
section  1833(a)(l)(L)  of  the  Act  in  a 
separate  proposed  rule  (58  FR  68837). 
Below,  we  are  proposing  to  establish  the 
fee  schedule  for  clinical  psychologist 
services  as  referred  to  in  the  December 
1993  proposed  rule. 

5.  Policy  Pertaining  to  Clinical 
Psychologist  Services 

There  are  two  types  of  services  billed 
directly  to  Medicare  Part  B  by  clinical 
psychologists:  diagnostic  services  and 
therapeutic  services.  Medicare  direct 
payment  for  services  furnished  by 
cUnical  psychologists  became  effective 
July  1, 1988.  From  1988  through  1996, 
Medicare  Part  B  payment  to  clinical 
psychologists  for  therapeutic  services 
was  subject  to  a  locaUty-based  fee 
schedule  calculated  by  each  Medicare 
carrier.  In  1988,  the  Medicare  carriers 
developed  the  clinical  psychologist  fee 
schedule  on  the  basis  of  a  HCFA 
analysis  of  charging  practices  of 
psychologists  and  psychiatrists.  Because 
no  Medicare  charge  data  for  therapeutic 
services  furnished  by  clinical 
psychologists  existed  at  that  time,  we 
compared  psychologist  and  psychiatrist 
charges  from  other  payor  sources  as  a 
gap-filling  measure  for  Medicare  pricing 
purposes.  The  resulting  clinical 
psychologist  fee  schedule  amounts  for 
therapeutic  services,  as  shown  in 
section  II.C.l.  above,  were  set  at  80 
percent  of  the  adjusted  prevailing 
charge  for  similar  services  of  Medicare- 
participating  psychiatrists  in  the 
locality.  (The  "adjusted  prevailing 
charge"  for  physicians  means  the 
locality  prevailing  charge  that  is 
calculated  by  applying  the  MEI  to  the 
base  year  prevailing  charge.  In  this  way. 
Medicare  reasonable  charges  for 
physician  services  are  increased  above 
the  base  year  rates  only  to  the  extent 
determined  to  be  justified  by 
appropriate  economic  data.) 

Initially,  the  fee  schedule  amounts  for 
diagnostic  services  furnished  by  clinical 
psychologists  were  set  at  90  percent  of 
the  Medicare  prevailing  charge  for 


independently  practicing  psychologists 
in  a  locality.  In  contrast  to  therapeutic 
services,  Medicare  charge  data  had 
existed  for  diagnostic  testing  because 
psychological  testing  furnished  by 
independent  psychologists  imder  a 
physician's  order  had  been  covered  as 
"other  diagnostic  tests"  under  section 
1861(s)(3)oftheAct. 

The  amounts  estabhshed  under  the 
physician  fee  schedule  for  diagnostic 
psychological  testing  were  largely  based 
on  blended  charge  data  for  both 
psychologists  and  physicians. 
Furthermore,  because  psychologists  are 
the  predominant  suppliers  of 
psychological  testing  services,  the 
physician  fee  schedule  amounts  for 
those  services  were  based  in  large  part 
on  psychologist  charge  data.  In  the 
November  25, 1991  final  rule  that 
established  the  physician  fee  schedule, 
we  stated  (56  FR  59507)  that  diagnostic 
tests  furnished  by  clinical  psychologists 
would  be  paid  under  the  physician  fee 
schedule.  Since  January  1,  1992, 
amounts  for  diagnostic  psychological 
testing  services  furnished  by 
psychologists  are  equivalent  to  the 
amounts  established  under  the 
physician  fee  schedule  authorized  by 
section  1848  of  the  Act.  (Diagnostic 
psychological  testing  services  are  listed 
in  the  CPT  '97  as  CPT  codes  96100 
through  96117.) 

A  variety  of  health  care  practitioners 
under  Medicare  have  payment  levels 
that  are  tied,  by  law,  to  the  physician  fee 
schedule.  These  practitioners  include 
niu^e  practitioners,  nurse  midwives, 
and  physician  assistants.  We  believe 
that  it  is  also  appropriate  to  establish  a 
clinical  psychologist  fee  schedule  that  is 
linked  to  the  physician  fee  schedule. 
The  implementation  of  24  new  biUing 
codes  for  psychotherapy  services 
effective  January  1.  1997  required  us  to 
establish  relative  values  under  the 
physician  fee  schedule  for  each  code. 
Since  we  were  required  to  establish 
relative  values  for  each  new  code,  we 
established  the  clinical  psychologist  fee 
schedule  value  for  all  services  at  100 
percent  of  the  physician  fee  schedule 
amount  for  the  corresponding  service. 
Consequently,  this  rule  sets  forth  in 
regulation  the  fee  schedule  for  covered 
clinical  psychologist  services  at  1 00 
percent  of  the  physician  fee  schedule 
amount  for  the  corresponding  service. 
The  rationale  for  this  payment  level 
appears  in  section  II.C.6.  below. 
Although  this  payment  f>olicy  was 
implemented  January  1. 1997,  we  are 
including  it  in  this  proposed  rule  in 
order  to  codify  in  regulations  the 
methodology  for  the  clinical 
psychologist  fee  schedule. 
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6.  Rationale  and  Alternatives 
Considered 

As  noted  in  section  n.C.l.,  we 
recommended  in  1988  that  Medicare 
carriers  set  clinical  psychologist  fee 
schedule  amounts  for  therapeutic 
services  at  80  percent  of  the  MEI- 
adjusted  prevailing  charge  for 
psychiatrists.  That  level  had  been 
primarily  based  on  the  fee  differential 
found  in  a  review  of  psychologist  and 
psychiatrist  fees  from  1985  through 
1988. 

Effective  January  1. 1992,  physicians' 
services  are  paid  under  a  resource-based 
fee  schedule  rather  than  a  reasonable 
charge  methodology.  The  physician  fee 
schedule  establishes  payment  amounts 
for  all  physician  services  as  defined  in 
section  1848(j)(3)  of  the  Act.  One  effect 
of  the  physician  fee  schedule  is  that 
payment  for  physician  services  is  now 
standardized.  We  believe  that  the 
clinical  psychologist  fee  schedule 


amounts  for  therapeutic  services  should 
be  tied  to  the  physician  fee  schedule  as 
are  the  services  of  most  other  health 
care  practitioners. 

As  noted  earlier,  effective  for  services 
furnished  on  or  after  January  1, 1992, 
payment  for  diagnostic  psychological 
tests  furnished  by  clinical  psychologists 
is  based  on  the  physician  fee  schedule. 
The  clinical  psychologist  fee  schedule 
for  therapeutic  services,  which  was  in 
use  until  January  1, 1997,  was  derived 
firom  the  initial  linkage  between 
psychologist  and  psychiatrist  prevailing 
charges.  However,  with  the 
implementation  of  the  physician  fee 
schedule,  prevailing  charges  no  longer 
apply  for  physician  services. 
Furthermore,  because  the  prevailing 
charge  was  based  on  actual  charging 
patterns,  it  frequently  resulted  in 
unjustifiably  large  differences  in  charges 
from  one  area  to  another.  With 
implementation  of  the  physician  fee 


schedule,  the  GAP  used  to  adjust  the 
RVUs  for  physician  services  has 
changed  the  geographic  distribution  of 
fees.  The  purpose  of  the  GAF  is  to 
recognize  only  justifiable  differences  in 
the  cost  of  operating  a  medical  practice 
in  diHerent  areas. 

Finally,  once  the  clinical  psychologist 
fee  schedule  is  linked  directly  to  the 
physician  fee  schedule,  the  annual 
economic  index  used  to  update  fees  for 
clinical  psychologist  services  will  be  the 
same  as  the  index  used  to  update  fees 
for  physicians  and  other  health  care 
practitioners.  The  following  table 
illustrates  that,  for  the  years  between 
1989  through  1991  (during  which  the 
prevaihng  charge  system  applied),  the 
CPI-U  update  factor  exceeded  the. 
congressionally  imposed  limits  on  the 
MEI  that  was  used  to  adjust  Medicare 
prevailing  charges  for  nonprimary  care 
physician  services: 


Annua]  Increase 

1989 
(percent) 

1990 
(percent) 

1991 
(percerrt) 

CPMJ _ 

4.0 
1.0 

52 
2.0 

4.7 
0.0 

MEI  (fof  ottw  than  primary  care)  

Using  a  hypothetical  prevailing  charge  of  $100  for  psychiatrists  in  1988,  we  illustrate  the  relationship  of  the  clinical 
psychologist  fee  schedule  to  psychiatrist  prevailing  charges  in  1991  in  the  following  table: 


Psyctiiatnsts  (1988  prevaihng  charge 

MEI  update  factor 

Updated  prevailir)g  charge  


$100): 


$80): 


Clinical  Psychoiogists  (1988  fee 

CPMJ  update  factor  

Updated  fee 

Psychologist/Psychiatrist  (1988  <  qp%) 


1.01 
$101.01 


1.04 
$83.20 
82.4% 


1990 


1.02 
$103.02 


1.052 
$87.53 
85.0% 


1991 


1.00 
$103.02 


1.047 
$91.64 
89.0% 


By  1991,  the  combined  effect  of  using 
the  CPI-U  to  update  the  clinical 
psychologist  fee  schedule  and  the  MEI 
to  update  psychiatrist  prevailing  charges 
resulted  in  a  clinical  psychologist  fee 
schedule  that  was  equivalent  to  89 
percent  of  the  psychiatrist  prevaiUng 
charge.  Additionally,  implementation  of 
the  physician  fee  schedule  resulted  in 
sUght  payment  decreases  for 
psychiatrist  services  in  1992.  In  1993 
and  1994,  moreover,  the  physician  fee 
schedule  amounts  for  nonsurgical 
services  other  than  primary  care 
services  were  increased  by  0.8  percent 
and  5.3  percent,  respectively.  By 
comparison,  during  the  first  3  years  that 
the  physician  fee  schedule  was  in  effect, 
clinical  psychologist  fee  schedule 
amounts  increased  by  4.7  percent,  3.1 
percent,  and  3.0  percent,  respectively, 
for  1992,  1993,  and  1994,  because 
clinical  psychologist  fee  schedule 


amounts  were  adjusted  by  a  different 
economic  index,  the  ConsunWr  Price 
Index  (CPI).  Consequently,  through 
1994,  clinical  psychologist  fee  schedule 
increases  outpaced  those  for  physicians 
furnishing  nonsurgical  services  other 
than  primary  care  as  well  as  those  for 
other  nonphysician  practitioners  whose 
payments  are  tied  to  the  physician  fee 
schedule. 

The  combined  effect  of  all  these 
factors  is  that  the  clinical  psychologist 
fee  schedule  no  longer  reflected  the 
original  fee  differentials  between 
psychologists  and  psychiatrists  that  had 
been  found  in  the  health  care 
marketplace  and  factored  into  the  initial 
clinical  psychologist  fee  schedule.  As  a 
result,  the  clinical  psychologist  fee 
schedule  was  marked  by  disparities 
with  the  physician  fee  schedule  for 
similar  services  as  well  as  by  wide 
geographic  variations  that  reflected 


historical  charging  patterns  in  different 
areas. 

We  had  previously  considered  setting 
the  clinical  psychologist  fee  schedule  at 
the  level  established  under  the 
physician  fee  schedule  for  similar 
services.  However,  at  that  time,  the  CPT 
descriptors  for  individual 
psychotherapy  services  (CPT  codes 
90841  through  90844)  included  the  term 
"•  •  *  [with]  continuing  medical 
diagnostic  evaluation,  and  drug 
management,  when  indicated."  These 
are  medical  aspects  of  a 
psychotherapeutic  service  that  are 
outside  the  scope  of  clinical 
psychologist  licensure.  Therefore,  we 
were  concerned  that  it  would  be 
inappropriate  to  set  the  clinical 
psychologist  fee  schedule  amounts  at 
the  same  level  as  the  physician  fee 
schedule  when  clinical  psychologists 
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were  unable  to  perform  the  full  service 
described  in  the  codes. 

During  1996,  as  part  of  the  statutorily 
mandated  5-year  refinement  of  the 
RVUs  for  the  physician  fee  schedule,  the 
RUC  recommended  increases  for  a 
number  of  psychotherapy  codes.  (The 
RUC,  which  is  comprised  of 
representatives  of  various  medical 
specialty  societies,  the  AMA,  the 
American  Osteopathic  Association,  and 
the  CPT  Editorial  Panel,  makes 
recommendations  to  us  concerning  the 
assignment  of  RVUs  to  new  and  revised 
CPT  codes.)  As  a  prelude  to  accepting 
the  RUC  recommendations,  we 
examined  the  coding  of  psychiatry 
services.  We  concluded  that  the  CPT 
code  descriptors  for  individual 
psychotherapy  needed  to  be  changed  to 
define  the  service  more  clearly, 
recognize  the  variations  in  work 
associated  with  different  types  of 
psychotherapy  as  well  as  the  settings  in 
which  the  types  of  psychotherapy  are 
furnished,  and  assign  face-to-face  time 
values  for  the  service.  As  a  result, 
effective  January  1,  1997,  CPT  codes 
90842,  00843,  90844,  and  90855  for 
individual  psychotherapy  are  no  longer 
recognized  for  Medicare  purposes. 
These  codes  have  been  replaced  by  24 
alphanumeric  codes  that  include  12 
codes  for  therapy  furnished  in  the  office 
and  other  outpatient  settings  and  12 
codes  for  therapy  furnished  in  inpatient 
hospital,  partial  hospital,  or  residential 
care  settings.  These  two  categories  were 
further  broken  down  into  the  types  of 
psychotherapy  services.  A  full  listing 
and  discussion  of  these  codes  was 
included  in  the  final  rule  (Medicare 
Program;  Revisions  to  Payment  Policies 
and  Five- Year  Review  of  and 
Adjustments  to  the  Relative  Value  Units 
Under  the  Physician  Fee  Schedule  for 
Calendar  Year  1997  (BPD-852-FC)), 
pubUshed  November  22,  1996.  (See  61 
FR  59521  through  59523.) 

One  of  the  effects  of  the  coding 
system  changes  for  psychiatric  services 
is  that  now  there  are  codes  for  reporting 
psychotherapy  both  with  and  without 
medical  evaluation  and  management 
services.  Under  Medicare,  clinical 
psychologists  may  bill  for  individual 
psychotherapy  without  medical 
evaluation  and  management  services. 
Consequently,  when  clinical 
psychologists  bill  for  individual 
psychotherapy  without  medical 
evaluation  and  management,  those 
services  are  equivalent  to  individual 
psychotherapy  without  medical 
evaluation  and  management  services 
when  furnished  by  a  physician.  As  a 
result,  we  believe  that  it  is  both 
reason^le  and  equitable  to  pay  clinical 


psychologists  the  same  amount  as 
physicians  for  equivalent  services. 

Alternatively,  we  considered  retaining 
the  previous  clinical  psychologist  fee 
schedule  for  therapeutic  services.  We 
also  considered  setting  the  clinical 
psychologist  fee  schedule  at  a  level 
other  than  100  percent  of  the  physician 
fee  schedule.  However,  we  rejected 
these  options  because  the  resulting  fee 
schedule  amounts  would  have 
essentially  continued  to  be  derived  from 
physician  prevailing  charges,  which  are 
no  longer  relevant  under  the  physician 
fee  schedule  and  would  only  serve  to 
perpetuate  geographic  variations  in 
charges  that  are  a  residual  effect  of  the 
reasonable  charge  payment  system. 

D.  Diagnostic  Tests 

1.  Ordering  of  Diagnostic  Tests 

In  our  November  22, 1996  final  rule 
for  the  1997  physician  fee  schedule  (61 
FR  59490),  we  revised  §  410.32 
(Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests:  Conditions)  to  state  that,  to  be 
covered,  diagnostic  tests  had  to  be 
ordered  by  the  physician  who  treats  the 
patient.  Section  410.32  contained 
exceptions  for  x-rays  used  by 
chiropractors  to  demonstrate  the 
subluxation  of  the  spine  and  for  certain 
nonphysician  practitioners  operating 
within  the  scope  of  their  statutory 
benefit  and  State  licenses.  We  are 
proposing  to  add  an  additional 
exception  to  §  410.32  to  indicate  that  a 
physician  who  meets  the  quahfication 
requirements  for  an  interpreting 
physician  under  section  354  of  the 
Public  Health  Service  Act  as  provided 
in  §  410.34  (Mammography  services: 
Conditions  for  and  limitations  on 
coverage),  paragraph  (a)(7),  may  order  a 
diagnostic  mammogram  based  on  the 
findings  of  a  screening  mammogram 
even  though  the  physician  does  not  treat 
the  beneficiary.  We  believe  this  is 
appropriate  because  the  Food  and  Drug 
Administration,  rather  than  HCFA,  is 
responsible  for  the  conditions  under 
which  mammograms  are  covered.  It 
would  also  facihtate  additional, 
necessary  testing  to  investigate 
suspicious  findings  at  the  time  the 
beneficiary  is  present  at  the  testing  site 
rather  than  requiring  the  beneficiary  to 
return  at  a  later  date  for  follow-up 
testing. 

In  addition,  questions  have  been 
raised  as  to  the  statutory  basis  for  denial 
of  claims  under  the  ordering  rule 
adopted  in  the  1996  physician  fee 
schedule  final  rule.  We  have  determined 
that  tests  are  not  demonstrably 
reasonable  and  medically  necessary 
unless  they  are  ordered  by  the  patient's 


physician  who  will  employ  the  tests  to 
manage  the  patient's  care.  Thus,  we  are 
proposing  to  clarify  in  §  410.32(a)  that 
the  denials  are  based  on  the  exclusion 
in  section  1862(a)(1)(A)  of  the  Act,  and 
contained  in  §411.15{k)(l),  that  is,  the 
services  "are  not  reasonable  and 
necessary  for  the  diagnosis  and 
treatment  of  illness  or  injury  or  to 
improve  the  functioning  of  a  malformed 
body  member."  Beneficiaries  may  be 
protected  from  UabiUty  for  claims 
denied  on  this  basis  by  the  limitation  on 
Uabihty  provision  of  section  1879  of  the 
Act. 

2.  Supervision  of  Diagnostic  Tests 

We  are  proposing  to  clarify  in 
§410.32  the  policy  on  physician 
supervision  of  diagnostic  x-ray  and 
other  diagnostic  tests  that  are  payable 
under  the  physician  fee  schedule. 
(Diagnostic  procedures  may  be  spht  into 
professional  components  (PCS)  and 
technical  components  (TCs)  or  be  TC- 
only.)  The  clarification  is  appUcable  to 
the  TCs  of  diagnostic  procedures 
covered  under  section  1861(s)(3)  of  the 
Act  (whether  billed  separately  to  the 
carrier  or  as  part  of  a  "global"  charge 
with  the  PC)  that  are  furnished  in 
settings  in  which  the  Part  B  carrier  pays 
for  the  TCs  under  the  physician  fee 
schedule.  The  coverage  of  diagnostic 
procedures  furnished  to  hospital 
patients  is  addressed  in  other 
regulations  and  is  not  affected  by  this 
clarification.  In  addition,  diagnostic 
laboratory  tests  as  described  in 
paragraph  (d)  of  §  410.32  are  not 
affected  by  this  proposed  clarification. 
This  proposed  rule  represents  our 
judgment  that  diagnostic  procedures  are 
safe  and  effective  only  when  they  are 
furnished  with  appropriate  physician 
supervision.  Therefore,  denials  of 
claims  for  failure  to  meet  the  required 
level  of  physician  supervision  would  be 
based  on  the  exclusion  in  section 
1862(a)(1)(A)  of  the  Act  and  in 
§411.15(k)(l).  that  is,  they  "are  not 
reasonable  and  necessary  for  the 
diagnosis  and  treatment  of  illness  or 
injury  or  to  improve  the  functiomng  of 
a  malformed  body  member."  This 
means  that  the  beneficiary  may  be 
protected  under  the  limitation  on 
liability  provisions  in  section  1879  of 
the  Act. 

We  beUeve  that  the  requirements  of 
§410.32  should  be  revised  because 
except  for  the  reference  to  "other 
diagnostic  tests"  in  the  beading  of 
§  410.32,  x-rays  are  the  only  diagnostic 
tests  payable  under  the  physician  fee 
schedule  that  are  discussed  in  the 
current  §410.32.  We  are  proposing  to 
clarify  that  some  degree  of  physician 
su]}ervision  is  required  for  every 
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diagnostic  test  payable  under  the 
physician  fee  schedule  with  a  few 
exceptions. 

Oiir  specific  proposals  for  revisions  to 
the  regulations  are: 

•  The  definition  and  discussion  of  the 
term  "general  supervision"  currently 
appears  only  in  § 410.32(a)(2) 
(concerning  portable  x-ray  services).  We 
are  proposing  to  clarify  that  this  level  of 
supervision  is  the  minimal  level 
required  for  all  diagnostic  tests  payable 
under  the  physician  fee  schedule  unless 
specific  exception  is  made  by 
regulation. 

•  The  definition  and  discussion  of  the 
term  "direct  supervision"  is  set  forth  in 
revised  §  410.32(b)(3)(ii),  concerning 
diagnostic  x-ray  and  other  diagnostic 
tests.  We  are  proposing  to  clarify  that 
this  level  of  supervision  is  required  for 
some  types  of  diagnostic  procedures 
that  are  not  x-rays. 

•  We  are  proposing  to  incorporate 
into  regulations  at  §  410.32(b)(3)(iii)  the 
existing  policy  that  there  are  some 
diagnostic  procedures  that  require  a 
physician's  presence  with  the  patient  at 
the  time  of  performance  of  the 
procedure  for  the  procedure  to  be 
covered. 

We  are  proposing  a  general  rule  that 
diagnostic  tests  payable  under  the 
physician  fee  schedule  require  at  least 
general  supervision  (and  in  some  cases 
either  direct  or  personal  supervision,  as 
defined  in  this  proposal)  by  a  physician 
(as  defined  in  section  1861(r)  of  the 
Act).  Because  of  the  restricted 
definitions  in  section  1861(r),  we 
believe  that  nearly  all  tests  will  be 
supervised  by  doctors  of  medicine  or 
osteopathy,  or,  in  the  case  of  procedures 
related  to  the  eyes  and  consistent  with 
State  licensure,  doctors  of  optometry. 
We  do  not  perceive  a  significant  impact 
on  doctors  of  dentistry  and  chiropractic 
in  this  regard  since  Medicare  covers 
hmited  services  for  these  specialties  and 
we  beUeve  diagnostic  test  supervision 
will  not  be  ap  issue  for  these  specialties. 

We  are  proposing  to  exclude  three 
types  of  diagnostic  tests  from  the 
physician  supervision  requirements: 

•  Diagnostic  mammography 
procedures,  which  are  regulated  by  the 
Food  and  Drug  Administration. 

•  Diagnostic  tests  personally 
furnished  by  a  "qualified  audiologist" 
as  defined  in  section  1861(11)(3)  of  the 
Act.  These  include  "audiology  services" 
as  defined  in  section  1861(11)(2)  of  the 
Act  that  are  payable  by  Medicare 
carriers  under  the  physician  fee 
schedule.  We  are  excluding  these 
diagnostic  tests  from  the  physician 
supervision  requirement  because  the 
Congress  has  defined  these  service* 


without  requiring  physician  supervision 
of  their  performance. 

•  Diagnostic  psychological  testing 
services  personally  performed  by  a 
qualified  psychologist  practicing 
independently  of  an  institution,  agency, 
or  physician's  office  as  currently 
defined  in  section  2070.2  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3).  These  services  are  distinguished 
from  services  of  clinical  psychologists, 
which  are  covered  under  section 
1861(ii)  of  the  Act.  rather  than  section 
1861(s)(3).  We  are  excluding  these  tests 
bom  the  physician  supervision 
requirement  because  we  do  not  believe 
that  these  services  require  physician 
supervision  of  their  performance. 

We  are  proposing  that  the  minimal 
level  of  physician  supervision,  which  is 
applicable  to  all  diagnostic  procedures 
payable  under  the  physician  fee 
schedule,  with  the  exceptions  cited 
above,  is  general  supervision.  "General 
supervision"  means  the  procedure  is 
furnished  under  the  physician's  overall 
direction  and  control,  but  physician 
presence  is  not  required  during  the 
performance  of  the  procedure.  Under 
general  supervision,  the  training  of  the 
nonphysidan  persoimel  who  actually 
perform  the  diagnostic  procedure  and 
the  maintenance  of  the  necessary 
equipment  and  supplies  are  the 
continuing  responsibility  of  the 
physician.  Examples  of  procedures 
requiring  only  general  physician 
supervision  include  the  following: 

•  Plain  films  (x-rays)  involving  the 
extremities,  pelvis,  vertebral  column,  or 
skull. 

•  Plain  films  of  the  chest  and 
abdomen  that  do  not  involve  the  use  of 
contrast  media. 

•  Electrocardiograms  except  when  the 
code  description  specifies  physician 
supervision  such  as  with  a 
cardiovascular  stress  test. 

•  Ultrasound  diagnostic  procedures 
except  when  the  code  description 
specifies  a  physician's  service  such  as 
the  placement  of  a  probe  in  the  case  of 
transesophageal  echocardiography. 

•  Electroencephalograms, 
polysomnography,  and  sleep  studies. 

We  are  proposing  that  the  existing 
definition  of  "direct  supervision"  in 
§  410.32  be  appHed  to  types  of  services 
other  than  diagnostic  x-rays.  "Direct 
supervision"  in  the  office  setting  does 
not  mean  that  the  physician  must  be 
present  in  the  room  when  the  procedure 
is  performed;  however,  the  physician 
must  be  present  in  the  office  suite  and 
immediately  available  to  furnish 
assistance  and  direction  throughout  the 
performance  of  the  procedure.  We  are 
specifically  requesting  comments  on 
this  proposal.  Examples  of  diagnostic 


procediu^s  requiring  both  general  and 
direct  supervision  include  the 
following: 

•  Magnetic  resonance  imaging, 
computerized  axial  tomography,  and 
nuclear  medicine  procedures. 

•  Procedures  in  which  contrast 
materials  are  used. 

•  X-rays  other  than  skeletal, 
abdominal,  and  chest  x-rays  cited  in  the 
discussion  of  "general  supervision." 

We  are  proposing  to  define  "personal 
supervision"  as  follows:  "Personal 
supervision"  means  a  physician  must  be 
in  attendance  in  the  room  during  the 
performance  of  the  procedure.  Examples 
of  procedures  requiring  both  general 
and  personal  supervision  include  the 
following: 

•  Cardiovascular  stress  tests 
including  those  furnished  with  nuclear 
medicine  and  echocardiography 
procedures. 

•  Cardiac  catheterization. 

•  Radiological  supervision  and 
interpretation  procedures. 

Under  the  changes  made  to  section 
1861(s)(3)  of  the  Act  by  section  145(b) 
of  Public  Law  103-432,  the  Congress 
has  added  diagnostic  mtunmography  as 
part  of  the  portable  x-ray  benefit. 
Therefore,  we  are  proposing  to  add 
diagnostic  mammograms  (but  not 
screening  mammograms)  to  the  list  of 
services  a  portable  x-ray  supplier  may 
furnish  in  §  410.32(c).  However,  the 
supplier  must  meet  the  certification 
requirements  of  section  354  of  the 
Public  Health  Service  Act,  as 
implemented  by  21  CFR  part  900, 
subpart  B. 

3.  Independent  Diagnostic  Testing 
Facihty 

Section  2070.5  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3)  is 
the  current  policy  basis  for  the  coverage 
of  Independent  Physiological  Laboratory 
(IPL)  services.  The  section  does  not 
define  the  term  "physiological"  and 
specifically  mentions  only 
electrocardiograms  and 
electroencephalograms  as  types  of 
services  the  entity  that  has  come  to  be 
known  as  an  IPL  may  furnish.  The 
section  says  little  about  the  nature  of 
IPLs  other  than  that  they  operate 
independently  of  a  hospital,  physician's 
office,  or  rural  health  clinic  and  meet 
applicable  State  and  local  licensure 
laws.  Few  States  regulate  diagnostic 
services,  other  than  x-rays,  and  the 
requirement  for  State  and  local 
licensure  has  had  little  meaning  in 
practice.  The  other  requirements  for  the 
coverage  of  IPL  services  are  that  the 
services  be  ordered  by  a  "referring" 
physician  and  that  the  services  be 
determined  by  the  carrier  to  be 
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reasonable  and  necessary.  The 
requirement  that  the  diagnostic  services 
must  be  ordered  by  a  referring  physician 
has  been  addressed  by  the  policy  we 
adopted  in  the  final  rule  for  the  1997 
physician  fee  schedule  published  in  the 
Federal  Register  on  November  22, 1996 
(61  FR  59497  through  59498),  under 
which  the  physician  who  orders  a 
diagnostic  service  must  be  a  physician 
who  is  treating  the  patient. 

We  are  proposing  to  set  aside  the  term 
"IPL"  and  define  a  new  entity 
independent  of  a  hospital  or  physician's 
office  in  which  diagnostic  tests  are 
performed  by  licensed,  certified 
nonphysician  personnel  under 
appropriate  physician  supervision.  We 
are  proposing  to  call  this  entity  an 
Independent  EKagnostic  Testing  Facility 
(EDTF).  We  are  proposing  that  the  new 
entity  replace  the  IPL.  The  proposal 
would  provide  clarification  in  the 
regulations  to  resolve  confusion 
surrounding  both  the  structure  of 
entities  Medicare  previously  classified 
as  IPLs,  as  well  as  the  services  they 
furnish,  and  to  address  the  potential  for 
abuse  and  quaUty  and  safety  concerns 
created  by  the  lack  of  Federal  and  State 
IPL  licensure  and  certification 
requiremraits.  This  proposal  would  not 
apply  to  approved  portable  x-ray 
suppliers  or  to  procedures  furnished  in 
physicians'  offices  including  group 
practices  or  multispecialty  clinics.  An 
IDTF  may  be  a  fixed  location,  a  mobile 
entity,  or  an  individual  nonphysician 
practitioner. 

We  are  proposing  that  the  following 
diagnostic  tests,  which  are  payable 
imder  the  physician  fee  schedule,  are 
not  required  to  be  furnished  in 
accordance  with  the  IDTF  criteria  when 
furnished  by  a  nonhospital  entity: 

•  Diagnostic  mammograms  the 
coverage  of  which  is  required  by  law  to 
be  regulated  by  the  Food  and  Drug 
Administration  rather  than  by  HCFA. 

•  Diagnostic  tests  p>ersonany 
furnished  by  a  "qualified  audiologist" 
as  defined  in  section  1861(11)(3)  of  the 
Act.  These  include  "audiology  services" 
as  defined  in  section  1861(11)(2)  of  the 
Act  that  are  payable  by  Medicare 
carriers  imder  the  physician  fee 
schedule.  We  are  excluding  these 
diagnostic  tests  from  the  physician 
supervision  requirement  because  the 
Congress  has  defined  these  services 
without  requiring  physician  supervision 
of  their  performance. 

•  Diagnostic  psychological  testing 
services  personally  furnished  by  a 
qualified  psychologist  practicing 
independently  of  an  institution,  agency, 
or  physician's  office  as  currently 
defined  in  section  2070.2  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 


14-3).  The  services  are  distinguished 
bom  services  of  clinical  psychologists, 
which  are  covered  under  section 
1861(ii)  of  the  Act  rather  than 
1861(s)(3).  We  are  excluding  these  tests 
from  the  physician  supervision 
requirement  because  we  do  not  believe 
that  these  services  require  physician 
supervision  of  their  performance. 

We  are  proposing  that  EDTFs  meet  the 
following  requirements: 

•  An  IDTF  must  have  one  or  more 
supervising  physicians  who  are 
responsible  for  the  direct  and  ongoing 
oversight  of  the  quality  of  the  testing 
performed,  the  proper  operation  and 
calibration  of  the  equipment  used  to 
perform  tests,  and  the  quahfication  of 
nonphysician  personnel  who  use  the 
equipment.  This  level  of  supervision 
equates  to  general  supervision  as 
proposed  in  this  section  II.D.  and 
proposed  §410.32(b)(3)(i). 

•  The  supervising  physician  must 
evidence  proficiency  in  the  performance 
and  interpretation  of  each  type  of 
diagnostic  procedure  performed  by  the 
IDTF;  however,  there  is  no  requirement 
that  the  IDTF's  supervising  physician 
actually  furnish  the  interpretation.  (For 
example,  a  physician  might  purchase 
tests  from  the  IDTF  that  he  or  she  will 
interpret.)  Proficiency  may  be 
documented  by  certification  in  specific 
medical  specialties  or  subspecialties  or 
by  criteria  established  by  the  carrier  for 
the  service  area  in  which  the  IDTF  is 
located.  In  the  case  of  a  procedure 
which  would  require  the  direct  or  . 
personal  supervision  of  a  physician 
pursuant  to  II.D.  in  this  section  and 
proposed  §410.32(b)(3)(ii)  and 
(b)(3)(iii),  respectively,  the  IDTF's 
supervising  physician  must  personally 
furnish  this  level  of  supervision 
whether  the  procedure  is  performed  in 
the  IDTF  or,  in  the  case  of  mobile 
services,  at  a  remote  location.  The  IDTF 
must  maintain  documentation  to 
demonstrate  sufficient  physician 
attendance  during  all  hovu^  of 
operations  to  assure  that  the  required 
physician  supervision  is  furnished.  In 
the  case  of  procedures  requiring  direct 
supervision,  the  supervising  physician 
may  oversee  concurrent  procedures. 

•  Any  nonphysician  personnel  used 
by  the  IDTF  to  perform  tests  must 
demonstrate  the  basic  qualifications  to 
perform  the  tests  in  question  and  have 
appropriate  training  and  proficiency  as 
evidenced  by  licensure  or  certification 
by  the  appropriate  State  health  or 
education  department.  In  the  absence  of 
a  State  licensing  board,  the  technician 
must  be  certified  by  the  appropriate 
national  credentialing  body.  The  IDTF 
must  maintain  available  for  review 


documentation  that  these  requirements 
are  met. 

•  All  procedures  performed  by  the 
IDTF  must  be  specifically  ordered  in 
writing  by  a  physician  who  treats  the 
beneficiary,  that  is,  the  physician  who  is 
furnishing  a  consultation  or  treating  a 
beneficiary  for  a  specific  medical 
problem  and  who  uses  the  results  in  the 
management  of  the  beneficiary's  specific 
medical  problem.  This  requirement 
would  be  met  when  a  beneficiary's 
primary  care  physician  orders  testing 
the  results  of  which  may  determine 
whether  or  not  the  physician  refers  the 
beneficiary  to  a  specialist.  In  other 
words,  that  physician  is  managing  the 
patient's  care.  The  order  must  specify 
the  diagnosis  or  other  basis  for  the 
testing.  The  supervising  physician  for 
the  IDTF  may  not  order  tests  performed 
by  the  IDTF,  and  the  IDTF  may  not  add 
any  procedures  based  on  internal 
protocols  without  written  order  from  the 
treating  physician. 

•  An  IDTF  that  operates  across  State 
boundaries  must  maintain 
documentation  that  its  supervising 
physicians  and  technicians  are  licensed 
and  certified  in  each  of  the  States  in 
which  it  is  furnishing  services. 

E.  Reasonable  Compensation  Equivalent 
Limit  Update  Factor 

1.  Background 

Section  1887(a)(2)(B)  of  the  Act 
provided  for  the  reasonable 
compensation  equivalent  limits  used  to 
determine  the  reasonableness  of  costs 
incurred  by  providers  for  professional 
services  furnished  by  physicians  for  the 
benefit  of  provider  f>atients  in  a  hospital 
or  skilled  nursing  fadfity.  Regulations 
set  forth  at  §  415.70  (Limits  on 
compensation  for  physician  services  in 
providers),  paragraph  (b),  concerning 
the  methodology  for  estabUshing  limits, 
estabUshed  a  methodology  for 
determining  reasonable  annual 
compensation  equivalents,  considering 
average  physician  incomes  by  specialty 
and  type  of  location,  to  the  extent 
possible  using  the  best  available  data. 
The  regulations  also  expanded  the 
appUcation  of  the  reasonable 
compensation  equivalent  limits  to 
include  comprehensive  outpatient 
rehabilitation  facihties.  The  iQitial  and 
still  current  methodology  for 
establishing  reasonable  compensation 
equivalent  limits  is  based  on  an  internal 
working  paper  ("A  Methodology  for 
Determination  of  Reasonable  FTE 
Compensation  for  Hospital-Based 
Physicians"  by  )ames  R.  Cantwell  and 
WilUam  J.  Sobaski  (Working  Paper  No. 
OR-32,  revised  December  1982)) 
develoi>ed  by  HCFA's  Office  of  Research 
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and  Demonstrations.  Copies  of  this 
paper  are  available  on  request  from: 
ORD  Publications.  Office  of  Research 
and  Demonstrations.  Health  Care 
Financing  Administration.  Room  C3- 
20-11.  7500  Security  Boulevard. 
Baltimore.  MD  21244.  (410)  786-6588. 
The  inflation  factor  employed  in  the 
methodology  used  to  develop  the  initial 
limits  and,  subsequently,  to  update 
those  limits  to  reflect  increases  in  net 
physician  compensation  was  the  CPI-U. 

2.  Proposed  Change  in  the  Methodology 
Used  to  Develop  Reasonable 
Compensation  Equivalent  Limits 

The  methodology  currently  employed 
to  update  the  physician  fee  schedule 
uses  an  inflation  factor  distinct  from  the 
CPI-U,  which  is  used  to  update  the 
reasonable  compensation  equivalent 
limits.  To  achieve  a  measure  of 
consistency  in  the  methodologies 
employed  to  determine  reasonable 
payments  to  physicians  for  physicians' 
direct  medical  and  surgical  services 
furnished  to  individual  patients  and 
reasonable  compensation  levels  for 
physicians'  services  that  benefit 
provider  patients  generally,  we  are 
proposing  a  revision  in  the  methodology 
used  to  update  the  reasonable 
compensation  equivalent  limits  that 
would  entail  the  adoption  of  the 
physician  fee  schedule's  inflation  factor 
(the  MEI)  to  update  the  reasonable 
compensation  equivalent  limits.  For 
cost  reporting  periods  beginning  on  or 
after  January  1,  1998,  updates  to  the 
reasonable  compensation  equivalent 
limits  would  be  calculated  using  the 
MEI. 

F.  Payment  to  Participating  and 
Nonparticipating  Suppliers 

In  the  November  1991  final  rule  (56 
FR  59625)  that  implemented  section 
1848  of  the  Act,  we  included  the 
specific  regulations  describing  the 
calculation  of  payments  for  physician 
services.  However,  we  inadvertently 
omitted  references  to  the  payment 
calculation  for  nonparticipating 
physicians.  (Nonparticipating 
physicians  and  suppliers  are  those  who 
have  not  agreed  to  accept  Medicare 
assignment  for  all  of  the  services  they 
provide  to  Medicare  beneficiaries.)  The 
following  ^pchnical  prop>osals  are  being 
made  to  correct  this  oversight  and  to 
conform  the  regulations  to  the  language 
in  the  Act  and  the  program  instructions. 

We  are  proposing  to  revise  §414.2 
(Definitions)  to  define  a  "participating 
suppher"  as  being  a  supplier  under  the 
general  definition  of  "supplier"  in 
§400.202  (Definitions  specific  to 
Medicare),  which  includes  physicians 
as  suppliers,  when  they  have  an 


agreement  with  us  to  participate  in  Part 
B  of  Medicare  in  effect  on  the  date  of  the 
service.  Similarly,  we  are  proposing  to 
define  "nonpatticipating  suppher"  as  a 
supplier  that  does  not  have  an 
agreement  with  us  to  participate  in  Part 
B  of  Medicare  in  effect  on  the  date  of  the 
service. 

Section  1842(h)  of  the  Act  permits 
suppliers  to  sign  an  agreement  with 
Medicare  in  which  they  agree  to  accept 
assignment  on  all  claims  for  services 
they  furnish  to  Medicare  beneficiaries. 
In  exchange  for  this  agreement,  they 
receive  benefits  not  available  to 
nonparticipating  suppliers,  including, 
but  not  limited  to,  assistance  with 
electronic  billing,  inclusion  in  a 
directory  of  participating  suppliers,  and 
a  higher  fee  schedule  amount  for  their 
services  (but  only  in  the  case  of 
physicians'  services).  Suppliers  may 
sign  the  agreements  before  the 
beginning  of  a  calendar  year  and  are 
bound  by  the  agreement  for  the  year  or 
tmtil  they  choose  to  revoke  it,  effective 
with  the  beginning  of  a  calendar  year. 
Suppliers  that  sign  the  agreement  are 
called  "participating  suppliers."  Those 
that  do  not  sign  the  agreement  or  who 
revoke  their  agreement  are  called 
"nonparticipating  suppliers." 

We  are  proposing  to  revise  §  414.20 
(Formula  for  computing  payment 
amounts)  to  clarify  that  the  formula 
computes  the  fee  schedule  amount, 
which  may  differ  fi-om  the  payment 
basis,  as  discussed  below,  and  to  clarify 
that  the  fee  schedule  amoimt  for  a 
nonparticipating  supplier  is  95  percent 
of  the  fee  schedule  amount  for  a 
participating  supplier.  We  are  also 
proposing  to  revise  the  heading  of 
§  414.20  to  read,  'Formula  for 
computing  fee  schedule  amounts"  to 
reflect  more  accurately  the  content  of 
the  section. 

The  fee  schedule  amount  that  applies 
to  the  service  for  which  payment  is 
claimed  is  determined  by  the 
participation  status  of  the  supplier  who 
submits  the  claim.  Section  1848(b)(1)  of 
the  Act  states  that  the  fee  schedule 
amount  is  the  product  of  the  RVUs  for 
the  service,  the  GPQ,  and  the  CF,  and 
this  formula,  as  it  applies  to  a 
participating  supplier,  is  reflected  in 
proposed  §  414.20(a).  However,  section 
1848(a)(3)  of  the  Act  specifies  that  as  an 
incentive  to  participate  in  Medicare,  the 
fee  schedule  amount  for 
nonparticipating  suppliers  is  95  percent 
of  what  the  fee  schedule  amount  would 
be  were  the  supplier  a  participating 
supplier.  Therefore,  we  are  proposing  in 
§  414.20(b)  that  the  fee  schedule  amount 
for  a  nonparticipating  supplier  for  a 
physician  service  is  95  percent  of  the  fee 


schedule  amount  for  a  participating 
supplier. 

We  are  proposing  to  revise  §  414.48 
(Limits  on  actual  charges  of 
nonparticipating  suppliers)  to  clarify 
that  the  limiting  charge  is  1 1 5  percent 
of  the  fee  schedule  amount  for 
nonparticipating  physicians  as 
calculated  in  §  414.20(b).  ^ 

In  new  §  414.21  (Medicare  payment 
basis),  we  are  proposing  to  clarify  that 
Medicare  payment  is  based  on  the  lesser 
of  the  physician's,  supplier's,  or  other 
person's  actual  charge  or  the  applicable 
Medicare  fee  schedule  or  reasonable 
charge  amount.  The  Medicare-allowed 
amount  will  differ  from  the  fee  schedule 
amount  when  the  supplier's  actual 
charges  for  the  service  are  less  than  the 
fee  schedule  amount  applicable  to  the 
claim.  Moreover,  our  payment  amount 
is  the  applicable  percentage  of  the 
allowed  amount  that  we  pay  (for 
example,  80  percent  in  the  case  of  most 
supplier  services). 

Specifically,  sections  1848(a)(1)  and 
1834(a)(1)(B)  of  the  Act  require  that  we 
base  payment  on  the  lesser  of  the  actual 
charge  for  the  service  or  the  fee 
schedule  amount.  Therefore,  when  the 
actual  charge  for  the  service  is  less  than 
the  appUcable  fee  schedule  amount,  our 
payment  basis  is  the  actual  charge  (not 
the  fee  schedule  amount).  Similarly, 
when  the  actual  charge  is  more  than  the 
fee  schedule  amount,  our  payment  basis 
is  the  fee  schedule  amount. 

G.  Increase  in  Work  Relative  Value 
Units  for  Global  Surgical  Services  to 
Account  for  the  1997  Increases  for  Work 
Relative  Value  Units  in  Evaluation  and 
Management  Services 

1.  Background 

As  part  of  the  5-year  review  of  all 
physician  work  RVUs.  we  increased 
most  of  the  work  RVUs  for  evaluation 
and  management  services  for  hospital 
and  office  or  other  outpatient  visits.  We 
revised  the  work  RVUs  for  evaluation 
and  management  services  partly  in 
recognition  of  the  increase  in  preservice 
and  postservice  work. 

In  addition  to  the  procedure  itself,  a 
global  surgical  service  includes  the 
related  pre-  and  postoperative 
evaluation  and  management  visits  a 
surgeon  provides  within  a  defined 
period  of  time.  In  response  to  the 
increases  in  work  RVUs  for  evaluation 
and  management  services,  many 
surgical  specialty  societies  contended 
that  the  decision  not  to  raise  the  work 
RVUs  for  global  surgical  services 
unfairly  penalizes  physicians  whose 
clinical  activities  focus  primarily  on  the 
performance  of  surgical  procedures. 
These  surgical  specialty  societies 
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expressed  the  view  that  evaluation  and 
management  services  related  to  a 
procedure  have  been  subjected  to  the 
same  increasing  complexity  as 
nonprocedural  evaluation  and 
management  services  due  to  factors 
such  as  reduced  inpatient  lengths  of 
stay,  same  day  admissions  for  major 
surgery,  and  increased  utilization  of 
home  health  care  programs  requiring  far 
more  involved  and  extensive 
postservice  planning  and  management. 
Furthermore,  these  societies  believed 
that  the  amount  of  preoperative  and 
postoperative  work  required  in  the 
provision  of  evaluation  and 
management  services  is  the  same 
whether  it  is  {>erformed  separately  or  as 
part  of  the  global  surgical  package. 
Subsequently,  many  have  encouraged 
further  study  of  this  issue. 

As  indicated  in  the  discussion  of  this 
issue  in  the  November  22, 1996  final 
rule  for  the  1997  physician  fee  schedule 
(61  FR  59533  through  59534),  we  stated 
that  we  had  requested  a 
recommendation  from  the  RUC  on 
adjusting  work  RVUs  in  relation  to 
global  surgical  services  to  be  consistent 
with  the  1997  increases  in  work  RVUs 
for  the  evaluation  and  management 
services  and  would  subsequently 
consider  an  adjustment  in  the  physician 
fee  schedule. 

2.  Proposal 

Since  our  request,  we  have  received  a 
recommendation  from  the  RUC  to  adjust 
global  surgical  fees  to  be  consistent  with 
1997  increases  in  the  evaluation  and 
management  services.  Upon  further 
examination  of  this  issue,  we  are 
proposing  to  increase  global  surgical 
services  payments.  We  considered  the 
following  two  options  to  facilitate  this 
adjustment: 

•  Conduct  a  detailed  analysis  of  each 
global  surgical  service.  We  rejected  this 
option  since  it  is  not  feasible  to 
complete  in  a  limited  time  frame. 

•  Create  an  across-the-board 
approach.  This  is  consistent  with  the 
recommendation  from  the  RUC  based  on 
an  analysis  performed  by  Daniel  Dunn. 
Ph.  D..  of  Integrated  Healthcare 
Information  Services,  Inc., 
"Incorporating  the  1997  Changes  in 
Work  RVUs  for  E&M  Services  into  the 
Work  RVUs  for  Global  Surgery:  Report 
to  the  American  Medical  Association/ 
Specialty  Society  Relative  Value  Update 
Committee  (RUC),"  February  28. 1997. 
(Copies  of  the  report  may  be  obtained 
from  the  American  Medical  Association, 
Department  of  Physician  Payment 
Systems,  515  Morth  State  Street. 
Chicago,  IL  60610.)  Dr.  Dunn's  analysis 
includes  data  from  both  the  Harvard  and 
the  RUC  purveys.  We  believe  an 


appropriate  adjustment  for  global 
surgical  services  can  be  achieved  by 
using  data  from  several  different 
sources.  We  have  created  a  database  that 
includes  the  number  and  level  of , 
postoperative  hospital  and  office  visits 
for  a  large  number  of  global  surgical 
services.  The  database  includes  the 
length  of  stay  and  postoperative  visit 
count  from  the  Harvard  resource-based 
relative  value  scale  study  and  the  most 
recent  estimates  from  the  RUC  data, 
updated,  when  available,  by  the  CPEPs' 
length-of-stay  postoperative  visit  counts. 
These  CPEPs  met  in  1996  to  assess 
practice  expense  components  of 
physician  services.  We  are  increasing 
global  evaluation  and  management 
services  by  the  same  percentage  that  we 
appUed  to  evaluation  and  management 
services  in  1996  with  the  exception  that 
we  would  increase  only  the  preservice 
and  postservice  of  the  global  surgical 
service  by  12  percent  (we  used  25 
percent  for  evaluation  and  management 
services  in  1996)  recognizing  that  some 
economies  of  repetition  occiir  in 
postoperative  visits  that  take  place  over 
a  relatively  short  time  span.  We 
received  a  recommendation  from  the 
RUC  that  the  12  percent  increase  was 
supported  by  all  members  of  the  RUC. 
We  agree  with  the  RUC 
recommendation.  This  methodology 
would  effect  a  systematic  increase  in 
total  work  accomplished  during  the 
global  surgical  period.  Malpractice 
expense  RVUs  are  unchanged.  All  other 
increases  would  be  the  same  as  for 
evaluation  and  management  services. 
Given  our  proposed  increases,  the  RVUs 
for  CPT  code  19180  (Mastectomy, 
simple,  complete)  would  increase  from 
8.09  RVUs  to  8.80  RVUs.  and  the  RVUs 
for  CPT  code  47610  (Cholecystectomy 
with  exploration  of  common  bile  duct) 
would  increase  from  15.00  RVUs  to 
15.83  RVUs. 

H.  Caloric  Vestibular  Testing 

We  are  proposing  to  change  the  work 
and  malpractice  RVUs  for  OPT  code 
92543,  caloric  vestibular  testing.  Our 
current  work,  practice  expense,  and 
malpractice  expense  RVUs  for  that  code 
are  estabhshed  at  a  level  to  reflect  the 
relative  resources  used  to  provide  or 
interpret  four  irrigations — that  is,  two 
irrigations  to  each  ear,  one  cool  and  one 
warm.  According  to  the  article  "Caloric 
Vestibular  Testing,"  CPT  Assistant,  Vol. 
6,  No.  5,  May  1996,  pwge  5,  physicians 
usually  perform  four  irrigations. 
However,  that  same  article  states  the 
AMA's  interpretation  that  when  one 
unit  of  CPT  code  92543  is  billed,  that 
represents  only  one  irrigation,  and  that, 
therefore,  when  four  irrigations  are 
performed,  the  physician  should  bill  for 


four  CPT  code  92543  services.  We  have 
issued  contrary  instructions  to 
physicians  indicating  that  when  they 
furnish  from  one  to  four  irrigations,  they 
are  to  bill  only  one  xmit  of  CTT  code 
92543.  We  have  continued  to  receive 
complaints  that  our  having  an 
interpretation  different  from  that  of  the 
AMA  causes  confusion  for  physicians. 
Therefore,  we  are  proposing  to  adopt  the 
AMA's  interpretation  and  reduce  the 
work  and  malpractice  RVUs  for  CPT 
code  92543  global  service  and  CPT  code 
92543-26,  and  the  malpractice  RVUs  for 
CPT  code  92543-TC  to  25  percent  of 
what  they  would  otherwise  be. 
Therefore,  begirming  in  1998,  when  a 
physician  performs  and  interprets  four 
irrigations,  the  physician  would  bill 
Medicare  for  four  units  of  CPT  code 
92543  (that  is,  the  global  service).  When 
a  physician  interprets  four  irrigations, 
the  physician  would  bill  four  units  of 
CPT  code  92543-26.  When  a  physician 
or  supplier  performs  four  irrigations,  the 
physician  or  supplier  would  bill  four 
units  of  CPT  code  92543-Ta 

As  part  of  the  overall  proposal  of 
resource-based  practice  expense  RVUs 
for  all  codes,  we  would  estabUsh 
practice  expense  RVUs  for  CPT  code 
92543  global  service,  -26,  and  -TC 
based  on  the  assumption  that  one  unit 
of  the  service  equals  one  irrigation  or 
the  interpretation  of  one  irrigation. 

/.  Clinical  Consultations 

1.  Background 

There  are  two  CPT  codes  for  clinical 
consultations,  CPT  codes  80500 
(Clinical  pathology  consultation; 
limited,  without  review  of  patient's 
history  and  medical  records)  and  80502 
(Clinical  pathology  consultation; 
comprehensive,  for  a  complex 
diagnostic  problem,  with  review  of 
patient's  history  and  medical  records), 
which  were  added  to  the  CPT  in  1985. 
The  pathologists  reported  a  scenario  in 
which  the  attending  physician  does  not 
directly  request  a  clinical  consultation 
but  the  pathologist  nevertheless 
provides  a  consultation.  According  to 
the  pathologists,  there  are  sp>ecific 
individual  laboratory  tests  that  are 
ordered  by  the  attending  physician,  and 
the  pathologist's  consultation  is 
necessary  for  the  tests  to  have  any 
meaning.  Pathologists  contend  that 
physicians  in  their  hospitals  do  not 
have  the  capabihty  to  interpret  these 
test  results  and,  therefore,  should 
request  a  clinical  consultation.  They 
further  argue  that  it  is  inefficient  and 
medically  inappropriate  to  send  the  test 
results  back  to  the  attending  physician 
without  a  consultation  and  then  have 
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the  attending  physician  formally  request 
a  consultation. 

The  use  of  standing  orders  was 
designed  to  streamline  the  passage  of 
information  horn  the  laboratory 
physician  to  the  attending  physician 
and  allow  the  Medicare  carrier  to  pay 
for  the  clinical  consultation. 
Pathologists  argue  that  it  is  burdensome 
for  them  to  ask  the  attending  physician 
to  initiate  a  formal  request  for  a 
consultation  so  that  Medicare  will  allow 
paynltent  for  the  service. 

Pathologists  state  that,  between  1984, 
the  date  the  clinical  consultation  policy 
was  initiated,  and  1992,  the  beginning 
of  the  physician  fee  schedule,  the 
Medicare  carriers  were  not  uniformly 
applying  the  clinical  consultation 
poUcy.  Moreover,  the  pathologists  assert 
that  there  were  a  limited  number  of 
clinical  laboratory  tests  for  which  a 
pathologist  interpretation  was  routinely 
needed  and  that  these  services  should 
be  paid  outside  of  the  "clinical 
consultation"  benefit. 

Beginning  in  1992,  we  defined  a  new 
service,  called  a  "clinical  laboratory 
interpretation  service"  and  established 
the  criteria  for  payment  for  it.  We  have 
identified  approximately  20  laboratory 
codes  for  which  Medicare  carriers  could 
recognize  an  interpretation  by  the 
pathologist. 

It  is  our  view  that  many  of  the 
services  that  were  previously  paid  as 
clinical  consultations  could  now  be 
appropriately  paid  as  clinical  laboratory 
interpretation  services.  It  is  also  our 
view  that  clinical  consultations  should 
represent  those  unusual  situations  in 
which  the  attending  physician  needs 
assistance  with  a  combination  of 
laboratory  tests  and  the  attending 
physician  can,  therefore,  request  a 
consultation  from  the  laboratory 
physician. 

The  Florida  carrier  has  informed  us 
that  approximately  10  percent  of  that 
State's  hospital  pathologists  account  for 
70  percent  of  the  allowed  charges  for 
clinical  consultations.  Further,  it  is  the 
hospitals'  and  the  pathologists'  use  of 
standing  order  policies  that  are 
contributing  to  the  increased  utilization 
of  clinical  consultations.  Under  these 
standing  order  policies,  a  clinical 
consultation  is  routinely  generated  for  a 
specific  clinical  laboratory  test,  and  a 
consultation  report  is  forwarded  to  the 
patient's  attending  physician.  The 
attending  physician  is  often  unaware 
that  the  patient  is  being  billed  for  this 
service. 

Until  we  finalize  this  more  specific 
policy,  we  have  instructed  the  Florida 
carrier  that  it  may  use  the  general 
authority  with  respect  to  reasonableness 
and  medical  necessity  as  a  basis  to  deny 


payments  for  unnecessary  clinical 
consultations. 

We  are,  therefore,  proposing  to 
ehminate  the  policy  that  has  been  in 
effect  since  1984  that  allows  a  standing 
order  to  be  used  in  place  of  an 
individual  request  by  the  attending 
physician. 

2.  Proposal 

The  regulations  set  forth  at  §415.130 
(Conditions  for  payment:  Physician 
pathology  services),  paragraph  (b) 
(Clinical  consultation  services),  require 
that  a  clinical  consultation  meet  four 
criteria  before  it  can  be  paid.  One  of 
these  criteria  is  that  the  clinical 
consultation  must  be  requested  by  the 
patient's  attending  physicicm.  Based  on 
a  stipulation  made  by  our  attorneys  in 
settling  a  lawsuit  with  the  College  of 
American  Pathologists  in  1984,  we  have 
allowed  a  standing  order  policy  to  be 
used  as  a  substitute  for  the  individual 
request  by  the  patient's  attending 
physician.  We  are  proposing  that 
effective  January  1,  1998,  we  would  not 
accept  a  standing  order  as  a  substitute 
for  the  individual  request  by  the 
attending  physician.  We  would  instruct 
the  Medicare  carriers  to  enforce 
§  415.130(b)  as  it  is  presently  written. 

/.  Actual  Charges 

In  §  400.202  (Definitions  specific  to 
Medicare),  we  are  proposing  to  define 
the  "actual  charge"  to  be  the  lesser  of 
the  amount  the  physician,  supplier,  or 
other  person  charges  for  the  service  to 
a  particular  beneficiary  or  the  amount 
the  physician,  suppUer,  or  other  person 
has  voluntarily  agreed  to  accept  as 
payment  in  full  under  a  particular 
private  plan  contract  that  also  covers  the 
beneficiary  when  Medicare  is  primary 
and  the  private  plan  is  secondary. 

This  aefinition  of  "actual  charge"  will 
apply  to  all  services  covered  under  Part 
B  of  Medicare  for  which  the  actual 
charge  is  a  factor  in  the  determination 
of  the  Medicare  payment  basis  (for 
example,  physician  services,  durable 
medical  equipment,  or  ambulance 
services)  that  are  billed  by  a  supplier  as 
defined  in  §400.202  and  paid  by  a 
Medicare  carrier.  The  proposed 
definition  of  "actual  charges"  will  not 
apply  to  payments  made  on  behalf  of 
beneficiaries  who  are  enrolled  in  both 
Medicare  and  Medicaid  when  the 
Medicaid  payment  is  less  than  the 
Medicare  allowed  amount. 

We  refer  to  "physician,  supplier,  or 
other  person"  throughout  the  preamble 
to  conform  to  the  statutory  language  that 
applies  to  individuals  and  entities  that 
bill  Medicare  carriers  for  Part  B  covered 
services  and  to  clarify  that  the  policy 
applies  to  physicians  as  well  as  other 


entities  and  persons  who  are  included 
in  the  definition  of  "supplier"  set  forth 
at  §400.202. 

We  are  proposing  the  change  because 
we  have  recently  received  numerous 
questions  regarding  the  meaning  of  the 
term  "actual  charge"  in  cases  in  which 
beneficiaries  are  also  enrollees  of 
private  plans  that  are  secondary  to 
Medicare  and  that  pay  physicians, 
suppliers,  or  other  persons  a  discounted 
payment  on  a  fee-for-service  basis  under 
a  contract.  We  are  proposing  these 
changes  to  protect  beneficiaries  and  to 
permit  Medicare  to  share  in  the  savings 
when  physicians,  suppliers,  or  other 
persons  have  agreed  to  accept  less  than 
the  Medicare  fee  schedide  or  reasonable 
charge  amounts  as  payment  in  full. 

It  is  increasingly  common  for 
Medicare  beneficiaries  to  be  insured  not 
only  by  Medicare  but  also  by  private 
plans  in  which  physicians,  suppUers,  or 
other  p>ersons  have  signed  agreements  to 
accept  the  private  plan's  allowed 
payment  amount  as  payment  in  full  for 
the  services  to  the  plan's  enrollees  (for 
example,  preferred  provider  plans). 
Increasingly.  Jiese  private  plans  pay 
physicians,  suppliers,  or  other  persons 
less  than  Medicare  pays  for  the  same 
service  for  the  same  beneficiary,  and  the 
physician,  supplier,  or  other  person  has 
voluntarily  agreed  to  accept  this  lower 
amount  because  it  is  in  his,  her,  or  its 
interest  to  do  so.  For  example,  in 
exchange  for  accepting  a  payment  lower 
than  the  Medicare  payment  amount,  the 
physician,  supplier,  or  other  person  may 
gain  access  to  a  patient  population,  may 
introduce  a  new  physician  or  supplier 
to  the  community,  or  may  expand 
referral  opportunities. 

When  Medicare  is  the  primary  payer 
and  the  private  plan  is  the  secondary 
payer,  an  agreement  by  a  physician, 
supplier,  or  other  person  to  accept  fitjm 
the  private  plan  as  payment  in  full  a 
payment  amount  that  is  less  than  the 
physician  fee  schedule  amount  may 
mean  that  the  retiree  will  have  greater 
out-of-pocket  expenses  for  the  same 
service  after  he  or  she  enrolls  in 
Medicare  Part  B  than  he  or  she  had 
without  Medicare.  However,  because 
many  private  plans  cover  items  and 
services  that  are  very  expensive  to 
beneficiaries  (for  example,  prescription 
drugs,  eyeglasses  and  hearing  aids,  and 
preventive  medical  care),  beneficiaries 
may  want  to  continue  the  private  plan 
coverage.  Also,  many  private  plans  and 
employers  require  that  individuals 
enroll  in  Medicare  Part  B  as  a  condition 
of  continuing  enrollment  in  the  private 
plan. 

In  a  hypothetical  example,  a  &5-yeat- 
old  Medicare  beneficiary  also  has  health 
insurance  coverage  under  a  private  plan 
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that  he  has  carried  over  into  retirement. 
The  private  plan  offers  a  wider  range  of 
coverage  than  Medicare  (for  example, 
self-administered  prescription  drugs 
that  would  otherwise  cost  the 
beneficiary  $300  per  month).  Upon 
entitlement  to  Medicare,  the  beneficiary 
enrolled  in  Part  B,  and  Medicare  is  the 
primary  payer;  the  private  plan  is 
secondary.  The  beneficiary  must  enroll 
and  remain  enrolled  in  Medicare  Part  B, 
or  he  will  be  dropped  from  the  private 
plan. 

In  this  example,  the  beneficiary  had  a 
procedure  performed  by  a  physician 
who  participates  in  the  private  plan, 
and  the  physician  is  paid  on  a  fee-for- 
service  basis  and  has  agreed  to  accept 
the  plan's  payment  amount  as  payment 
in  full.  Under  the  terms  of  the  private 
plan's  contract  with  the  physician,  the 
physician  can  charge  the  beneficiary  a 
$5  copayment  per  encounter.  In  this 
case,  the  physician's  charge  to 
uninsured  individuals  is  $1,500,  the 
physician  fee  schedule  amount  is 
$1,000,  and  the  private  plan's  negotiated 
payment  amoimt  (which  the  physician 
has  agreed  to  accept  as  payment  in  full 
for  the  plan's  enrollees)  is  $800.  The 
physician  is  a  Medicare-participating 
physician.  The  physician  also 
participates  in  other  private  insurance 
plans  in  which  he  has  agreed  to  accept 
as  payment  in  full  a  negotiated  amount 
less  than  the  physician  fee  schedule 
amount;  the  least  he  has  agreed  to 
accept  as  payment  in  full  under  any 
agreement  with  an  insurer  is  $700  for 
the  procedure  in  the  example. 

In  this  example,  the  physician 
currently  submits  a  bill  to  Medicare  (the 
primary  payer)  of  $1,500  for  the 
procedure,  and  Medicare  pays  him  or 
her  $800  (80  percent)  after  comparing 
the  current  actual  charge  shown  on  the 
claim  ($1,500)  to  the  physician  fee 
schedule  amount  ($1,000)  and  basing 
payment  on  the  lesser  amount  as 
required  by  law.  The  physician  then 
tries  to  collect  the  Medicare  coinsiu^oice 
of  $200  fi-om  the  private  plan.  The 
private  plan  refuses  to  pay  the  physician 
any  part  of  the  $200  coinsurance.  The 
physician  collects  the  $5  copayment 
from  the  beneficiary  and  also  tries  to  bill 
the  beneficiary  for  $195  since  the 
private  plan  did  not  pay  the  Medicare 
coinsurance.  Thus,  the  beneficiary 
could  be  exposed  to  large  financial 
Uabilities  in  these  situations. 

We  are  proposing  to  recognize  as  the 
"actual  charge"  for  that  service  to  that 
beneficiary  the  amount  the  physician 
agreed  to  accept  as  payment  in  full  for 
the  beneficiary  ($800)  because  the 
beneficiary  is  an  enroUee  in  the  plan. 
Medicare  would  pay  the  physician  $640 
(80  percent  of  the  $800  he  agreed  to 


accept  as  f>ayment  in  full),  the  plan 
would  pay  $155  of  the  coinsiuance  (the 
difference  between  the  20  percent 
Medicare  coinsurance  and  the 
beneficiary's  $5  copayment),  and  the 
beneficiary  would  pay  his  $5 
copayment.  The  beneficiary  would  be 
responsible  only  for  the  $5  copayment 
he  owes  under  the  private  plan,  as  if  he 
or  she  did  not  have  Medicare.  The 
physician  would  receive  the  full  amount 
that  he  or  she  had  already  agreed  with 
the  plan  to  accept  as  payment  in  full  for 
the  beneficiary.  The  private  plan  would 
be  responsible  for  paying  the 
coinsurance  based  on  the  lower  of  the 
Medicitre  physician  fee  schedule 
amount  or  the  payment  the  plan 
negotiated  with  the  physician,  except 
for  the  $5  copayment  for  which  the 
beneficiary  continues  to  be  liable. 
Medicare  would  share  in  the  savings 
negotiated  by  the  private  plan  for  the 
beneficiary  who  is  enrolled  in  that  plan. 

There  is  no  definition  of  "actual 
charge"  in  the  Medicare  statute,  and 
some  would  argue  that  "actual  charge" 
means  whatever  amount  the  physician, 
supplier,  or  other  person  who  furnishes 
the  service  states  it  is,  regardless  of 
whether  he,  she,  or  it  charges  the 
beneficiary  or  the  beneficiary's  private 
plan  that  amount  or  makes  any  effort  to 
collect  it.  In  fact,  because  of  the 
prevalence  of  participation  in  private 
plans,  the  physician,  supplier,  or  other 
person  might  never  charge  or  expect  to 
collect  this  amount  from  anyone. 

However,  we  believe  that  the  law 
grants  us  broad  authority  to  interpret  the 
term  in  a  manner  that  is  reasonable  and 
consistent  with  the  Medicare  law.  Thus, 
we  are  proposing  through  rulemaking  to 
define  die  term  "actual  charge"  in  the 
context  of  what  the  physician,  suppUer, 
or  other  person  has  voluntarily  agreed  to 
accept  as  payment  in  full  for  the  service 
furnished  to  the  beneficiary.  We  befieve 
that  the  term  "actual  charge"  can  be 
interpreted  as  the  amount  that  the 
physician,  supplier,  or  other  person 
actually  expects  to  collect  from  a 
responsible  party  under  a  voluntary 
agreement  to  provide  services  for  an 
agreed-upon  price,  regardless  of  what 
amount  is  shown  on  a  claim  for 
payment.  We  have  already  applied  this 
concept  for  purposes  of  routine  waivers 
of  coinsurance  (see  section  5220  of  the 
Medicare  Carrier  Manual).  We  have  a 
longstanding  policy  that  construes  the 
routine  waiver  of  coinsurance  as 
lowering  the  "actual  charge"  &t)m  the 
amount  shown  on  the  bill.  In  this 
circumstance,  the  actual  charge  is  what 
the  physician,  supplier,  or  other  person 
actually  expects  to  receive  for  the 
service:  when  he,  she.  or  it  waives  the 
coinsurance,  the  "actual  charge"  for  the 


service  is  the  80  percent  of  the  Medicare 
payment  amount  that  the  physician 
expects  to  receive.  Our  proposed  rule 
would  extend  this  longstanding  analysis 
to  the  negotiated  rate  situation. 

Our  proposal  deems  the  negotiated 
rate  specific  to  the  private  plan  in  which 
the  beneficiary  is  an  enrollee  to  be  the 
"actual  charge"  since  the  physician, 
supplier,  or  other  person  has  volimtarily 
agreed,  before  the  provision  of  the 
service,  to  accept  the  lower  negotiated 
rate  as  payment  in  full  and  to  charge  the 
beneficiary  no  more  than  the  copayment 
specified  in  the  contract.  If  we  adopt 
this  proposal,  the  physician,  supplier,  or 
other  person  would  have  to  put  the 
negotiated  rate  that  appUes  to  the 
private  plan  in  which  the  beneficiary  is 
an  enrollee  on  the  Medicare  claim  as  his 
or  her  submitted  charge.  When  the 
applicable  negotiated  rate  is  lower  than 
the  rate  Medicare  would  pay  for  the 
service,  and,  as  such,  is  deemed  to  be 
the  "actual  charge,"  the  lower 
negotiated  rate  would  be  shown  on  the 
claim  for  Medicare  payment  as  the 
actual  charge,  and  Medicare's  payment 
would  be  based  on  the  lower  negotiated 
rate.  Conversely,  when  the  applicable 
negotiated  rate  for  the  item  or  service  is 
higher  than  the  Medicare  payment  for 
the  service  and  is  deemed  to  be  the 
"actual  charge,"  it  would  be  shown  as 
the  submitted  charge  on  the  claim  to 
Medicare,  and  payment  would  be  based 
on  the  applicable  Medicare  fee  schedule 
or  reasonable  charge  profile. 

However,  there  are  alternative  ways 
that  we  could  address  this  issue:  we 
could  define  the  "actual  charge"  as 
being  the  lower  of  the  lowest  amount 
the  physician,  suppher,  or  other  person 
has  agreed  to  accept  as  payment  in  full 
from  any  insurer  with  whom  he,  she,  or 
it  has  a  contract.  Under  this  alternative, 
the  "actual  charge"  in  our  example 
would  be  $700,  the  lowest  charge  that 
the  physician  has  voluntarily  agreed  to 
accept  as  payment  in  full.  Medicare 
would  pay  $560,  the  managed  care  plan 
would  pay  $135,  and  the  beneficiary 
would  pay  $5.  The  beneficiary  would  be 
responsible  for  paying  the  physician 
only  the  $5  copayment.  The  physician 
would  receive  an  amount  equivalent  to 
the  lowest  amount  for  which  he  is 
willing  to  provide  the  service,  which 
might  be  less  than  the  amount  he  has 
agreed  to  accept  for  that  particular 
beneficiary  if  the  beneficiary  were  not 
enrolled  in  the  plan  with  the  lowest 
negotiated  payment.  This  approach 
would  ensure  that  Medicare  would  not 
pay  more  than  the  lowest  amount  for 
which  the  physician,  suppUer,  or  other 
person  is  willing  to  furnish  the  item  or 
service  in  the  competitive  market  to  any 
patient  covered  by  any  third  party 
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payor.  This  alternative  would  effectively 
apply  the  market  forces  to  payment  by 
Medicare  by  defining  the  "actual 
charge"  as  the  lowest  of  all  amounts  for 
which  the  physician  will  provide  the 
service.  While  this  approach  would 
provide  Medicare  with  the  advantage  of 
the  physician's,  supplier's,  or  other 
person's  best  price  in  the  competitive 
market,  that  price  may  be  lower  than 
that  for  which  the  physician,  supplier, 
or  other  person  has  agreed  to  furnish 
items  or  services  to  patients  covered  in 
the  beneficiary's  plan. 

On  balance,  we  believe  that  our 
proposed  definition  of  the  term  "actual 
charge"  is  consistent  with  the  Medicare 
statute,  provides  the  best  protections  for 
beneficiaries  and  Medicare,  and 
continues  to  ensure  that  the  physician, 
supplier,  or  other  person  receives  the 
payment  that  he  or  she  has  voluntarily 
agreed  to  accept  as  payment  in  full  for 
the  service  when  furnished  to  the 
beneficiary  to  whom  that  payment 
applies. 

m.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Reconunendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  item  for  the  following  section  of 
this  document  that  contains  information 
collection  requirements: 

$410.33    (Independent  DiagnosUc  Testing 
Facility  (DDTF)) 

(1)  The  IDTF  must  maintain 
documentation  of  sufficient  physician 
resources  during  all  hours  of  operation  to 
assure  that  the  required  physician 
supervision  is  furnished.  The  supervising 
physician  must  evidence  proficiency  in  the 
performance  and  interpretation  of  each  type 
of  diagnostic  procedure  performed  by  the 
IDTF.  The  proficiency  may  be  documented 
by  certification  in  specific  medical 


sftecialties  or  subsp>ecialties  or  by  criteria 
established  by  the  carrier  for  the  service  area 
in  which  the  IDTF  is  located.  In  the  case  of 
a  procedure  requiring  the  direct  or  personal 
supervision  of  a  physician  as  set  forth  in 
§410.32(b)(3)(ii)  or  (b)(3)(iii).  the  IDTF's 
supervising  physician  must  personally 
furnish  this  level  of  supervision  whether  the 
procedure  is  performed  in  the  IDTF  or,  in  the 
case  of  mobile  services,  at  the  remote 
location.  In  the  case  of  procedures  requiring 
direct  sup>ervision.  the  supervising  physician 
may  oversee  concurrent  procedures. 

(2)  The  IDTF  must  maintain 
documentation  available  for  review  certifying 
that  nonphysician  personnel  have  the 
training  and  proficiency  as  evidenced  by 
licensure  or  certification  by  the  appropriate 
State  health  or  education  department  or,  in 
the  absence  of  a  State  licensing  board,  a 
national  credentialing  body. 

(3)  An  IDTF  that  operates  across  State 
boundaries  must  maintain  documentation 
that  its  supervising  physicians  and 
technicians  are  licensed  and  certified  in  each 
of  the  States  in  which  it  is  furnishing 
services. 

The  public  reporting  burden  for  these 
record  keeping  requirements  is  minimal. 
There  are  500  IDTFs  each  requiring  10 
minutes  to  maintain  documentation.  The 
total  public  burden  is  84  hours. 

Please  mail  copies  of  any  comments 
on  these  information  collection  and 
recordkeeping  requirements  directly  to 
the  following: 

Health  Care  Financing  Administration, 
Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503.  Attn:  Allison  Eydt.  HCFA  Desk 
Officer. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
pubUshed  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  sf)ecified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
(E.O.)  12866,  the  Unfunded  Mandates 
Act  of  1995,  and  the  Regulatory 
Flexibility  Act.  E.O.  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 


when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  milUon  or  more 
annually).  Although  this  proposed  rule 
would  result  in  aggregate  savings  for 
calendar  year  1998  of  $95  million,  the 
greatest  share  of  that  amount,  $55 
million,  is  a  result  of  a  specific 
provision  of  section  1848(b)(2)  of  the 
Act,  as  discussed  in  V.B.2  of  this 
preamble. 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
annual  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million. 
The  proposed  rule  has  no  consequential 
effect  on  State,  local,  or  tribal 
governments.  We  believe  the  private 
sector  costs  of  this  rule  fall  below  these 
thresholds,  as  well. 

A.  Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of  the 
Regulatory  FlexibiUty  Act  we  analyze 
options  for  regulatory  relief  for  small 
businesses  and  other  small  entities.  We 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  unless  we  certify  that  a 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA  is  to 
include  a  justification  of  why  action  is 
being  taken,  the  kinds  and  number  of 
small  entities  the  proposed  rule  will 
affect,  and  an  explanation  of  any 
considered  meaningful  options  that 
achieve  the  objectives  and  would  lessen 
any  significant  adverse  economic 
impact  on  the  small  entities. 

For  purposes  of  the  Act,  all 
physicians  are  considered  to  be  small 
entities.  Thus,  we  have  prepared  the 
following  analysis,  which,  together  with 
the  rest  of  this  preamble,  meets  all  three 
assessment  requirements.  It  explains  the 
rationale  for  and  purposes  of  the  rule, 
details  the  costs  and  benefits  of  the  rule, 
analyzes  alternatives,  and  presents  the 
measures  we  propose  to  minimize  the 
burden  on  small  entities. 

B.  Resource-Based  Practice  Expense 
Relative  Value  Units 

Our  proposal  requires  the 
development  of  a  methodology  for 
implementing  resource-based  practice 
expense  RVUs  for  each  physician 
service.  The  methodology  must  consider 
the  staff,  equipment,  and  suppUes  used 
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in  the  provision  of  medical  and  surgical 
services  in  various  settings.  We  are 
required  to  implement  the  new  practice 
expense  RVUs  by  January  1, 1998. 

The  resource-based  practice  expense 
RVUs  are  calculated,  in  the  aggregate,  to 
be  budget  neutral  with  respect  to  the 
current  practice  expense  RVU  system. 
(Section  1848(c)(2)(B)  of  the  Act 
requires  that  adjustments  to  the 
physician  fee  schedule  provisions  in  a 
year  may  not  cause  the  amount  of 
expenditures  for  the  year  to  differ  by 
more  than  $20  million  from  what 
expenditures  would  have  been  in  the 
absence  of  these  changes.  If  the  $20 
million  threshold  would  be  exceeded, 
we  make  adjustments  to  preserve  budget 
neutrality.) 

We  anticipate  that  the  reduction  of 
net  Medicare  income  for  some  physician 
practices  will  result  in  a  volume  and 
intensity  response  that  will  cause 
overall  physician  expenditures  to 
increase  by  2.4  percent,  requiring  an 
offsetting  2.4  percent  reduction  in  the 


CFs  to  maintain  budget  neutrality.  As  in 
previous  years,  we  will  increase  the 
Medicare  volume  performance  standard 
targets  for  physician  spending  by  the 
anticipated  volume  and  intensity 
response.  Because  we  will  increase  the 
targets,  if  the  anticipated  volume  and 
intensity  response  does  not  occur,  the 
Medicare  volume  performance  standard 
system  will  return  the  reduction  to  the 
CFs  in  the  form  of  higher  updates. 

1.  Impact  on  Specialties 

The  following  table,  "Resource-Based 
Practice  Expense  Relative  Value  Units 
(RVUs)  Impact  on  Total  Allowed 
Charges  by  Specialty  for  theTwo 
Indirect  Allocation  Options,"  shows  the 
percentage  change  in  Medicare 
physician  income  from  the  current 
RVUs  to  the  new  RVUs  by  specialty  for 
both  the  direct  cost  and  jjass  through 
indirect  allocation  methodologies.  The 
specialties  are  ranked  according  to  the 
allowed  charge  impact  of  the  changes  in 
Medicare  fees  under  the  direct  cost 


allocation  methodology.  The  impact  of 
the  changes  on  the  total  income 
(Medicare  and  non-Medicare)  for  a 
given  specialty  will  be  less  than  the 
impact  displayed  in  the  table  if 
physicians  furnish  services  to  Medicare 
and  non-Medicare  patients. 

The  magnitude  of  the  Medicare 
impact  depends  on  the  mix  of  services 
the  specialty  furnishes.  In  general,  those 
specialties  that  furnish  more  office- 
based  services  are  expected  to 
experience  larger  increases  in  Medicare 
payments  than  specialties  that  provide 
fewer  office-based  services.  For 
example,  under  the  revised  physician 
fee  schedule,  thoracic  surgeons  can 
expect  a  reduction  in  Medicare 
payments  of  28  percent.  By  contrast, 
family  practice  physicians  can  expect  an 
increase  in  payments  of  12  percent. 

The  table  also  includes  the  impact  of 
increasing  the  work  RVUs  for  global 
surgical  services  and  the  impact  of  the 
2.4  percent  volume  and  intensity 
adjustment. 


T^LE  1.—  Resource-Based  Practice  Expense  Relative  Value  Units  (RVUs)  Impact  on  Total  Allowed 
Charges  by  Specialty  for  the  Two  Indirect  Allocation  Options 


Specialty 


M.DiD.O.  Physicians: 

Dermatology 

Rheumatology 

Famity  Practice  

Hematology  Oncology  . 

Radiation  Orxxjlogy 

General  Practice  

Otolaryngology  

Anesttiesiology 

Other  Physician*  

Ot>stetrics/Gynecology 

Psychiatry 

Internal  Medicine 

Urology 

Pattiotogy  

Emergency  Medicine  .. 

Neutilogy 

Clinics 


■rr* 


Impact  of  RVU  Changes  by  Option 


OptionI 

Direct  costs,  work, 

and  malpractice 

(percent  change) 


Option  II 

Pass  through 

(percent  change) 


Plastic  Surgery 

Pulmonary  

General  Surgery 

Radtotogy  

Orthopedic  Surgery 

Ophthalmology 

Nephrology 

Vascular  Surgery  ... 

Cardiology  

Gastroenterology  .... 

Neurosurgery  

Thoracic  Surgery  .... 

Cardiac  Surgery 

Others: 


Podiatry 

Optometry  .. 
Chiropractic 
Suppliers  .... 


••^18 

♦16 

♦15 

♦11 

♦12 

♦7 

♦11 

♦11 

♦10 

♦11 

♦9 

♦6 

♦7 

♦9 

♦4 

-3 

♦4 

♦2 

♦4 

♦2 

♦3 

0 

♦3 

0 

♦1 

-1 

♦1 

♦2 

-2 

-3 

-3 

-3 

-3 

-3 

-3 

-2 

-6 

-7 

-9 

-6 

-9 

-5 

-11 

-5 

-11 

-6 

-13 

-14 

-17 

-10 

-17 

-11 

-20 

-15 

-21 

-13 

-28 

-18 

-32 

-21 

♦24 

♦19 

♦15 

+11 

♦14 

♦6 

♦14 

♦25 
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Table  l.—  Resource-Based  Practice  Expense  Relative  Value  Units  (RVUs)  Impact  on  Total  Allowed 
Charges  by  Specialty  for  the  Two  Indirect  Allocation  Options— Continued 


Specialty 


Nonphysician  Practitioner 


Impact  of  RVU  Changes  by  Option 


Option  I 

Direct  costs,  work, 

and  malpractice 

(percent  change) 


Option  II 

Pass  through 

(percent  change) 


•  Other  includes  allergyAimmunology.  oral  surgery,  physical  medkane  and  rehabilitation,  pediatrics,  critical  care,  and  hematology. 

2.  Impact  on  Physician  Net  Income 

Table  2,  "Estimated  Change  in  Physician  Net  Income  By  Specialty."  illustrates  the  increases  and  decreases  in  total 
net  mcome  by  physician  specialty  assuming  the  resource-based  practice  expense  RVU  system  is  implemented  without 
a  ^smon  penod.  The  table  shows  only  net  income  after  considering  changes  for  Medicare.  Total  net  income  could 
RW^^^        amounts  m  the  table  because  of  otlier  payers'  responses  to  Medicare's  resource-based  practice  expense 

Table  2.— Estimated  Change  in  Physician  Net  Income  By  Specialty 

[Assuming  income  change  from  medicare  only] 


Specialty 


Family  Practice „ 

Dermatotogy  

General  Internal  Medicine 

Anesttwsiotogy  

Ototaryngotogy 

Psychiatry  

OtKtetncs/Gynecotogy 

Pathology „. 

Emergervry  Medcine 

Neurology  

General  Surgery  _ 

Gastroenterology   

OrthopedK  Surgery  

Radoiogy 

Ophthalmology 

Caniotogy 

Opiomelry  (1994  data)  ..... 

Chiropractic ™ „ 

Podntry 


Net  income 
1955 


$147,100 
240,100 
190,400 
248.200 
241,300 
148.800 
271.000 
268,300 
298.000 
213.300 
231.100 
253.700 
269.000 
355,100 
302,800 
267,500 
380,500 
95,707 
93,956 
111,528 


Percent  irv 

come  from 

Medicare 


24 
33 
39 
27 
22 
14 

9 
47 
30 
24 
27 
39 
38 
24 
35 
47 
48 
24 

8 
24 


Percent 
change  in 
Medicare  in- 
come 


+12 

+19 

+3 

+4 

+7 

+3 

+4 

♦1 

+1 

-2 

-3 

-9 

-20 

-11 

-9 

-11 

-17 

♦15 

♦14 

+24 


Total  net  in- 
come after 
change 


$151,121 
254,801 
192,419 
251,164 
245.115 
149,410 
271,866 
269,368 
298,587 
212,496 
229,338 
244,980 
248,090 
345.951 
293.272 
253.188 
349.207 
99.117 
95,032 
117,840 


Sources  (for  Net  Income  and  Percent  Medicare): 

Physician  Mart(et  Place  Statistics— 1996.  American  Medical  Association  1997 
American  Optometric  Associatron,  1 995  Economic  Survey. 
American  Pediatric  Medical  Associatron  Survey. 

Amencan  Chtropractic  AssooatKxi  Annual  Statistical  Survey  on  Chiropractic  Practice 
Notes: 

AH  date  are  calendar  year  1995,  unless  otherwise  noted. 

PsrcOTt  Medteare  income  for  Podiatry  and  Optometry  derived  from  AMA  date  for  General  i 
RmuNs  m  columns  4  and  5  are  rounded. 
This  table  is  based  on  payment  changes  including  the  budget  neutrality  adjustment 
eral^^Pr^^''^  surxilations,  net  income  and  the  percentage  Income  from  Medk^are  for  Family  Practice  are  derived  from  the  AMA's  Gen- 


and  Family  Practice. 


3.  Impact  for  Selected  Procedure  Codes 

th«  ^!™nf '-nlThi  Payment  For  Selected  Procedures"  shows  the  percentage  change  in  total  payment  allowances  between 
the  current  and  the  resource-based  pracUce  expense  system  for  certain  high-volume  procedures 

Table  3.— Total  Payment  For  Selected  Procedures 


Code 


Description 


Current  total 
payment 


Resource 
based  pay- 
ment 


Percent 
char>ge 


SELECTED  OUT-OF-OFFICE  PROCEDURES 


11721 
33612 


Detiride  nail  (removal  of  tissue),  6  or  rrwre 
CABG  (heart  surgery),  vein,  ttvee 


$33.39 
2.747.59 


$32.99 
1,769.69 


-1 
-36 
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Code 


45378  

66984  

71020    26 

98941  

99203  

99213  ,^.... 
99223  iJ 


11721 
45378 
71020 
71020 
93000 
98941 
99203 
99213 


Table  3.— Total  PAYwtNi  run  selected  Procedures— Continued 


Descnption 


Diagnostic  colonscopy  

Remove  cataract,  insert  (ens 
Chest  x-ray  (interpretation)  ... 

Chiropractic  manipulation  

Outpatient  visit,  new  

Outpatient  visit,  est  .» 

Initial  hospital  care 


Cunent  total 
payment 


267.82 
928.53 
10.55 
26.42 
55.40 
29.84 
133.75 


TC 


SELECTED  INOFFICE  PROCEDURES 


Debrtde  nail  (removal  of  tissue),  6  or  mofe 

Diagnostic  colonscopy  

Chest  x-ray  

Chest  x-ray  ["[" 

Electrocardiogram,  comptete 

Chiropractic  manipulation  

Office/outpatient  visit,  new 

Office/outpatient  visit,  est  


$44.45 
267.82 
31.87 
21.32 
26.60 
30.33 
64.69 
36.64 


poI^cCgTiorrri;  a^TSe"x'SS.'"^'''  ^"^"^  "^  "^  ""^"^  °*  ^  «^^^  ^'^^ 


Resource 
based  pay- 
ment 


$54.18 
275.59 
33.42 
22.46 
22.33 
3521 
90.02 
47.28 


Percent 
change 


22 
3 
5 

S 

-16 

16 

39 

29 


cost  indices  and  include  pro- 


4.  Impact  on  Beneficiaries 

Although  changes  in  physician 
payments  when  the  physician  fee 
schedule  was  implemented  in  1992 
were  large,  we  detected  no  problems 
with  beneficiary  access  to  care.  We  are 
concerned,  nevertheless,  about  the 
financial  impact  from  the  resource- 
based  practice  expense  RVUs  on  certain 
specialties  and  the  beneficiary's  access 
to  care.  As  stated  earlier,  we  favor  a 
transition  period. 

5.  Impact  on  Hospitals 

Payment  for  certain  outpatient 
hospital  services  can  be  affected  by 
physician  fee  schedule  allowances.  The 


budget  neutrality  provision  for  practice 
expense  RVUs  does  not  apply  to 
payments  for  hospital  services. 
Specifically,  outpatient  radiology  and 
certain  other  outpatient  diagnostic 
services,  such  as  electrocardiograms  and 
electroencephalograms,  are  paid  under  a 
statutory  formula  (section  1833(a)(2)(E) 
of  the  Act)  in  which  payment  for 
services  during  a  hospital's  cost 
reporting  period  is  determined  in  the 
^Sgregate  and  is  based  on  the  lesser  of: 

•  Reasonable  costs  less  the  Part  B 
deductibles  and  coinsurance. 

•  Customary  charges  less  Part  B 
deductible  and  coinsurance. 

•  Blended  amounts. 


The  blended  amount  for  outpatient 
radiology  services  is  based  on  42 
percent  of  the  lower  of  the  hospital's 
costs  or  charges  and  58  percent  of  the 
allowance  for  the  combined  PC  and  TC 
service. 

The  blended  amount  for  outpatient 
diagnostic  services  is  based  on  50 
percent  of  the  lower  of  the  hospital's 
costs  or  charges  and  50  percent  of  the 
allowance  for  the  combined  PC  and  TC 
service. 

The  interaction  of  the  resource-based 
expense  RVUs  with  the  outpatient 
hospital  payment  policy  will  result  in 
savings  to  the  Medicare  program  as 
follows: 


Medicare  savings 

Medicare  savings  (after  premium  offset)  

Beneficiary  coinsurance  savings  

Beneficiary  savings  through  premium  reduction 


Calendar  year  incurred 
(in  miHions) 


1996 


55 
42 

14 

14 


61 
46 

15 
15 


2000 


67 
50 
17 
17 


2001 


74 
55 
18 
18 


2002 


81 
61 
20 
20 


Total 


338 

254 

85 

85 


C.  Geographic  Practice  Cost  Index 
Changes 

Section  1848(e)(1)(A)  of  the  Act 
requires  that  payments  under  the 
Medicare  physician  fee  schedule  vary 
among  payment  areas  only  to  the  extent 
that  area  costs  vary  as  reflected  by  the 
area  GPCls.  The  GPCIs  measure  area 
costs  differences  in  the  three 
components  of  the  physician  fee 
schedule:  physician  work,  practice 
expenses  (employee  wages,  rent, 
medical  supplies,  and  equipment),  and 
malpractice  insurance,  siection 


1848(e)(1)(C)  of  the  Act  requires  that  the 
GPCIs  be  reviewed  and,  if  necessary; 
revised  at  least  every  3  years.  The  first 
GPCI  revision  was  implemented  in 
1995.  The  next  revision  will  be 
implemented  in  1998.  Section 
1848(e)(1)(C)  of  the  Act  also  requires 
that  the  GPCI  revisions  be  phased  in 
equally  over  a  2 -year  period. 

Addendum  D,  comparing  the 
proposed  and  1997  rental  indices,  and 
Addendum  E,  comparing  the  proposed 
and  1997  malpractice  GPCIs,  are 
comparisons  of  the  pure  indices  changes 


unadjusted  for  budget  neutrality.  The 
proposed  GPCIs  would  be  implemented 
in  a  budget-neutral  manner.  They  would 
not  change  the  total  national  fee 
schedule  payments  that  would  have 
been  made  in  1998  had  the  current 
GPCIs  been  retained.  The  revised  GPCIs 
will  redistribute  payments  among  fee 
schedule  areas. 

Fee  schedule  payments  are  the 
product  of  the  RVUs,  the  GPCIs,  and  the 
CF.  The  original  GPCIs  were  used  in 
computing  the  original  1992  budget- 
neutral  CF.  Updating  the  GPCIs  changes 
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the  rtlaiive  position  of  fee  schedule 
areas  compared  to  the  national  average. 
Since  the  changes  represented  by  the 
proposed  GPQs  could  result  in  total 
payments  either  greater  or  less  than 
payments  that  would  have  been  made  if 
the  GPQs  were  not  revised,  it  was 
necessary  to  adjust  the  GPQs  for  budget 
neutrality.  The  revised  1995  through 
1997  GPCIs  would  have  resulted  in 
slightly  lower  national  payments  than 
the  1992  through  1994  GPQs.  Since 
sections  1848(e)(3).  (4).  and  (5)  of  the 
Act  require  that  each  of  the  fee  schedule 
components — work,  practice  expense, 
and  malpractice  expense —  be  separately 
adjusted  by  their  respective  GPCIs.  it  is 
necessary  to  adjust  each  of  the  GPQ 
components  separately.  Therefore,  we 
adjusted  the  1995  through  1997  GPQs 
as  follows:  work  by  1.00074;  practice 
expense  by  1.00125;  and  malpractice 
expense  by  1.02307.  The  cumulative 
(including  the  1995  through  1997 
adjustments)  budget-neutrality 
adjustment  for  the  1997  through  2000 
GPQs  will  be  included  in  the  final  rule. 

An  estimate  of  the  overall  effects  of 
GPd  changes  on  fee  schedule  area 
payments  can  be  demonstrated  by  a 
comparison  of  area  geographic 
adjustment  factora  or  GAFs.  The  GAFs 
are  a  weighted  composite  of  each  area's 
work,  practice  expense,  and  malpractice 
expense  GPQs  using  the  GPCl  cost 
share  weights.  While  not  actually  used 
in  computing  the  fee  schedule  payment 
for  a  specific  service,  the  GAFs  are 
useful  in  comparing  overall  area  costs 
and  payments.  The  actual  effect  on 
payment  for  any  actual  service  will 
deviate  from  the  GAF  to  the  extent  that 
the  service's  proportions  of  work 
practice  expense,  and  malpractice 
expense  RVUs  differ  from  those  of  the 
GAF.  Addendiun  F  shows  the  estimated 
effects  of  the  proposed  GPCIs  on  area 
GAFs  in  descending  order.  Only  2  of  the 
89  fee  schedule  areas  change  by  at  least 
2  percent.  Only  12  areas  change  by  from 
1  to  1.9  percent.  The  remaining  75  areas 
are  estimated  to  experience  payment 
changes  of  less  than  1  percent.  These  are 
very  minor  changes  that  would  be 
expected  in  that  we  are  revising  only  the 
rent  indices,  comprising  10.3  percent  of 
the  total  GPCI.  and  the  malpractice 
expense  indices,  comprising  4.8  percent 
of  the  GPCI.  Thus,  we  are  re\asing  only 
about  15  percent  of  the  GPQ. 

The  inaex  changes  as  shown  in 
Addenda  D,  E.  and  F  represent  changes 
in  the  "pure"  data  constructed  indices 
and  are  not  adjusted  for  budget 
neutrality.  We  do  not  at  this  time  have 
proposed  revised  GPCIs  for  1998  and 
1999  available  for  comment  as  we  are 
awaiting  more  recent  payment  data  to 
ensure  the  accuracy  of  the  adjustment. 


However,  the  effects  of  the  budget- 
neutrality  adjustment  will  likely  be 
insignificant.  As  mentioned  earlier,  the 
budget-neutrality  adjustments  for  the 
1995  GPQ  revisions  ranged  from  1.0007 
to  1.02307.  Since  we  are  only  revising 
about  15  percent  of  the  GPQ 
components  this  time,  the  budget- 
neutrality  adjustment  will  likely  be  even 
less  than  in  1995.  As  Addendum  F 
shows,  the  largest  unadjusted  GAF 
change  is  2.4  percent,  with  over  80 
percent  of  the  GAFs  changing  by  less 
than  1  percent.  The  budget-neutrality 
adjustments  are  unlikely  to  measurably 
change  the  estimated  effects  in 
Addendum  F.  Commenters  can  assiune 
that  Addendum  F  accurately  reflects  the 
effects  of  the  proposed  revised  GPCIs. 

D.  Fee  Schedule  for  Clinical 
Psychologist  Seivices 

Before  January  1, 1997,  the  clinical 
psychologist  fee  schedule  was  derived 
from  the  reasonable  charge  payment 
system  and  was  updated  by  an 
economic  index  different  from  that  used 
for  the  physician  fee  schedule.  As  a 
result,  relative  to  physicians.  Medicare 
allowances  for  certain  clinical 
psychologist  services  in  many  localities 
were  artificially  high  or  low.  Moreover, 
there  were  wide  geographic  variations 
in  Medicare  rates  for  clinical 
psychologists  as  well  as  for  clinical 
social  workers,  whose  rates  are  set,  by 
statute,  at  75  percent  of  clinical 
psychologists'  rates. 

Effective  January  1,  1997.  the  fee 
schedule  for  clinical  psychologist 
services  is  linked  to  the  physician  fee 
schedule.  The  fee  schedule  for  clinical 
psychologist  services  is  set  at  100 
percent  of  the  physician  fee  schedule 
amount  for  the  corresponding  service. 
This  payment  policy  was  prompted  by 
the  creation  of  new  psychotherapy 
codes  that  make  a  distinction  between 
services  that  include  or  exclude  medical 
evaluation  and  management. 

Both  previous  and  current  clinical 
psychologist  fee  schedules  were 
implemented  through  carrier 
instruction.  Because  the  final  rule 
following  this  proposed  rule  will  codify 
current  payment  policy,  there  will  be  no 
impact  on  Medicare  program  or 
beneficiary  expenditures. 

E.  Diagnostic  Tests 

Our  proposal  specifies  the  level  of 
physician  supervision  required  for 
diagnostic  tests  furnished  in  settings  in 
which  such  services  are  payable  under 
the  physician  fee  schedule.  All  of  these 
tests  would  require  at  least  a  general 
level  of  physician  supervision  (that  is, 
responsibility  for  the  equipment  and 
nonphysician  personnel).  The  following 


services  would  be  excepted  bom  this 
provision: 

•  Diagnostic  mammography 
procedures  regulated  by  the  FT)A. 

•  Certain  tests  performed  by  qualified 
audiologists  as  discussed  earlier. 

•  Certain  testing  services  performed 
by  qualified  independent  psychologists 
as  discussed  earlier. 

This  proposed  policy  may  result  in 
some  program  savings  due  to  the  denial 
of  payments  for  tests  that  are  not 
reasonable  and  necessary  because  the 
required  level  of  physician  supervision 
was  not  furnished.  However,  we  do  not 
have  data  on  which  to  base  an  estimate 
of  savings.  We  expect  that,  if  the 
proposal  is  adopted,  most  testing 
entities  that  did  not  previously  furnish 
testing  with  the  level  of  physician 
supervision  required  under  the  proposal 
would  modify  the  way  they  furnish 
testing  services  to  conform  to  the  new 
pohcy. 

Our  proposal  would  create  a  new  type 
of  entity  known  as  an  independent 
diagnostic  testing  facility  (EDTF)  with 
specific  national  standards.  It  would 
replace  the  existing  IPL.  Since  the 
ciurent  IPL  national  policy  is  based  on 
State  law  and  local  Medicare  carrier 
policy,  it  is  likely  that  some  IPLs  in 
certain  areas  would  be  more  affected  by 
this  proposal  than  others.  We  do  not 
have  any  data  upon  which  to  base  any 
estimates  of  savings  at  this  time.  We 
anticipate  that  there  will  be  many 
comments  on  this  proposed  change,  and 
we  expect  to  have  more  information 
about  the  effects  of  this  proposal  after 
we  review  the  comments.  There  are 
wide-spread  allegations  of  uimecessary 
testing  furnished  by  IPLs  under  the 
current  policy.  Our  proposal  is  designed 
to  assist  Medicare  carriers  in  addressing 
these  allegations. 

F.  Reasonable  Compensation  Equivalent 
Limit  Update  Factor 

The  methodology  currently  employed 
to  update  the  physician  fee  schedule 
uses  an  inflation  factor  distinct  from  the 
CPI-U  used  to  update  the  reasonable 
compensation  equivalent  limits.  To 
achieve  a  measure  of  consistency  in  the 
methodologies  employed  to  determine 
reasonable  payments  to  physicians  for 
physicians'  direct  medical  and  surgical 
services  furnished  to  individual  patients 
and  reasonable  compensation  levels  for 
physicians'  services  that  benefit 
provider  patients  generally,  we  are 
proposing  to  revise  the  methodology 
used  to  update  the  reasonable 
compensation  equivalent  limits  by 
adopting  the  physician  fee  schedule's 
infiation  factor  (the  MEI)  to  update  the 
reasonable  compensation  equivalent 
limits.  For  cost  reporting  periods 
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beginning  on  or  after  January  1, 1998, 
updates  to  the  reasonable  compensation 
equivalent  limits  would  be  calculated 
using  the  MEI. 
Because  we  are  not  proposing  an 
•   actual  update  to  the  reasonable 
compensation  equivalent  limits  at  this 
time  that  is  based  on  the  MEI  for  cost 
reporting  periods  beginning  on  or  after 
January  1, 1998,  we  do  not  expect  this 
change  in  policy  to  have  an  impact  on 
Medicare  program  or  beneficiary 
expenditures  at  this  time. 

G.  Payment  to  Participating  and 
Nonparticipating  Suppliers 

We  are  proposing  to  revise  the 
definitions  at  §  414.2  (Definitions)  to 
define  a  "participating  supplier"  as 
being  a  suppher  as  defined  in  §  400.202. 
which  includes  physicians  as  suppliers, 
when  they  have  an  agreement  with 
HCFA  to  participate  in  Part  B  of 
Medicare  in  effect  on  the  date  of  the 
service.  Similarly,  we  are  proposing  to 
define  "nonparticipating  supplier"  as  a 
supplier  that  does  not  have  an 
agreement  with  HCFA  to  participate  in 
Part  B  of  Medicare  in  effect  on  the  date 
of  the  service. 

We  are  also  proposing  to  revise 
§  414.20  (Formula  for  computing 
payment  amounts)  to  clarify  that  the 
formula  in  the  section  computes  the  fee 
schedule  amount,  which  may  differ 
from  the  payment  basis,  and  to  clarify 
that  the  fee  schedule  amount  for  a 
nonparticipating  suppher  is  95  percent 
of  the  fee  schedule  amount  for  a 
participating  suppher.  We  are  also 
proposing  to  revise  the  heading  of 
§414.20  to  read  "Formula  for 
computing  fee  schedule  amounts"  to 
reflect  more  accurately  the  content  of 
the  section. 

We  are  proposing  to  revise  §  414.48 
(Limits  on  actual  charges  of 
nonparticipating  supphers),  which 
describes  the  Medicare  limiting  charge 
for  nonparticipating  suppliers  to  clarify 
that  the  limiting  charge  is  115  percent 
of  the  fee  schedule  amount  for 
nonparticipating  physicians  as 
calculated  in  414.20(b). 

The  proposed  changes  to  §§  414.2, 
414.20,  and  414.48  would  have  no 
impact  on  Medicare  payment, 
beneficiaries,  physicians,  other 
suppliers  of  physician  services. 
Medicare  carriers,  or  other  insurers.  We 
beUeve  that  Medicare  carriers  are 
ciurently  properly  calculating  the  fee 
schedule  amounts  for  participating  and 
nonparticipating  suppliers  and  are 
paying  based  on  those  properly 
calculated  amounts.  These  changes  are 
intended  to  conform  our  regulations  to 
the  law  and  ciurent  practice. 


H.  Increase  in  Work  Relative  Value 
Units  for  Global  Surgical  Seivices  To 
Account  for  the  1997  Increases  for  Work 
Relative  Value  Units  in  Evaluation  and 
Management  Services 

In  OUT  November  22, 1996  final  rule 
with  comment  period,  as  part  of  the  5- 
year  review  of  all  physician  work  RVUs, 
we  increased  most  of  the  work  RVUs  for 
evaluation  and  management  services  for 
hospital  and  office  or  other  outpatient 
visits.  We  revised  the  work  RVUs  for 
evaluation  and  management  services 
partly  in  recognition  of  the  increase  in 
preservice  and  postservice  work.  At  that 
time,  we  made  no  adjustments  to  the 
work  RVUs  assigned  to  global  surgical 
services,  which,  in  addition  to  the 
surgical  procedure,  include  the  related 
pre-  and  postoperative  evaluation  and 
management  visits  a  surgeon  provides 
writhin  a  defined  period  of  time. 

Upon  further  examination  of  this 
issue,  we  are  proposing  to  increase  the 
work  RVUs  for  global  surgical  services 
to  be  consistent  with  the  1997  increases 
in  the  work  RVUs  for  evaluation  and 
management  services. 

Because  the  increases  in  the  work 
RVUs  for  global  surgical  services  will 
cause  an  increase  in  payments  for  those 
services,  we  must  reduce  all  work 
payments  by  0.6  percent  to  maintain 
budget  neutrahty. 

/.  Caloric  Vestibular  Testing 

We  are  proposing  to  reduce  the  work 
and  malpractice  RVUs  for  CPT  code 
92543  global  service  and  CPT  code 
92543-26,  and  the  malpractice  RVUs  for 
CPT  code  92543-TC  to  25  percent  of 
what  they  would  otherwise  be. 
Therefore,  beginning  in  1998,  when  a 
physician  performs  and  interprets  four 
irrigations,  the  physician  would  bill 
Medicare  for  four  units  of  CPT  code 
92543  (that  is,  the  global  service).  When 
a  physician  interprets  four  irrigations, 
the  physician  would  bill  four  units  of 
CPT  code  92543-26.  When  a  physician 
or  supplier  performs  foxu  irrigations,  the 
physician  or  suppher  would  bill  four 
imits  of  CPT  code  92543-TC. 

As  part  of  the  overall  proposal  of 
resource-based  practice  expense  RVUs 
for  all  codes,  we  would  estabUsh 
practice  expense  RVUs  for  CPT  code 
92543  global  service,  -26,  and  -TC  based 
on  the  assumption  that  one  unit  of  the 
service  equals  one  irrigation  or  the 
interpretation  of  one  irrigation. 

We  expect  the  proposed  changes  to 
the  RVUs  for  caloric  vestibular  testing  to 
have  no  impact  on  Medicare  program  or 
beneficiary  expenditures  because  this  is 
actually  a  change  in  coding 
interpretation  rather  than  a  change  in 
value.  Medicare  has  interpreted  one  unit 


of  CPT  code  92543  to  mean  up  to  four 
irrigations  and  has  estabhshed  its  RVUs 
based  on  that  interpretation.  The  AMA 
interprets  one  unit  to  mean  one 
irrigation.  Therefore,  when  the  usual 
service  is  furnished  (that  is,  a  total  of 
four  irrigations — two  to  each  ear), 
Medicare  instructed  physicians  to  bill 
for  that  as  one  unit  of  service,  while  the 
AMA's  instructions  considered  it  four. 
We  are  now,  in  a  budget-neutral  fashion, 
adopting  the  AMA  interpretation  to 
reduce  bilhng  confusion  regarding  this 
code.  The  change  is  being  made  by 
having  what  used  to  be  one  service — for 
Medicare  purposes — now  equal  four 
services,  while  at  the  same  time 
establishing  the  RVU  levels  at  25 
percent  of  what  they  would  have 
otherwise  been. 

/.  Clinical  Consaltations 

The  regulations  set  forth  at  §  415.130 
(Conditions  for  payment:  Physician 
pathology  services),  paragraph  (b) 
(Clinical  consultation  services),  require 
that  a  clinical  consultation  meet  foiu- 
criteria  before  it  can  be  paid.  One  of 
these  criteria  is  that  the  clinical 
consultation  must  be  requested  by  the 
patient's  attending  physician.  We  have 
allowed  a  standing  order  poUcy  to  be 
used  as  a  substitute  for  the  individual 
request  by  the  patient's  attending 
physician.  We  are  proposing  that, 
effective  January  1,  1998,  we  would  not 
accept  a  standing  order  as  a  substitute 
for  the  individual  request  by  the 
attending  physician.  We  would  instruct 
the  Medicare  carriers  to  enforce 
§  415.130(b)  as  it  is  presently  written. 

The  national  allowed  charges  for  CPT 
code  80500  (Clinical  pathology 
consultation;  Umited,  without  review  of 
patient's  history  and  medical  records) 
for  1996  are  $5.6  miUion.  Of  this 
amount.  70  percent  of  total  allowed 
charges  are  from  seven  States.  These  are: 
Florida,  Texas,  Oklahoma,  Illinois,    ^ 
Kentucky.  California,  and  Missouri. 
Florida  accounts  for  $2.5  milhon  or  45 
percent  of  the  total. 

We  beUeve  that  the  use  of  standing 
orders  is  clearly  contributing  to 
increased  payments  for  clinical 
consultations  in  Florida  relative  to  other 
States.  We  do  not  know  the  prevalence 
of  standing  orders  in  other  States  but. 
generally,  the  data  do  not  seem  to 
indicate  a  widespread  problem. 

We  estimate  that  the  our  poUcy  to 
eliminate  standing  orders  will  result  in 
savings  of  $2  to  $3  miUion  nationwide 
for  clinical  consultations  and  that 
almost  all  of  this  will  be  attributable  to 
Florida. 


i  i  m. 
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K.  Actual  Charges 

In  new  §  414.21  (Medicare  payment 
basis),  we  are  proposing  to  state  that 
Medicare  payment  is  based  on  the  lesser 
of  the  physician's,  suppHer's,  or  other 
person's  actual  charge  or  the  physician 
fee  schedule  amount.  This  comports 
with  section  1848(a)(1)  of  the  Act.  In 
§  400.202  (Definitions  specific  to 


Medicare),  we  are  proposing  to  define 
the  actual  charge  to  be  the  lesser  of  the 
amount  the  physician,  supplier,  or  other 
person  charges  for  the  service  or  the 
amount  the  physician,  supplier,  or  other 
person  has  agreed  to  accept  as  payment 
in  full  under  any  contract  that  applies 
to  the  beneficiary  for  whom  Medicare 
payment  is  being  claimed. 


It  is  difficult  to  estimate  the  impact  of 
this  proposal  because  we  do  not  have 
data  on  the  number  of  persons  who 
would  be  affected  and  the  average 
discount  given  by  physicians  and 
suppliers  in  affected  plans.  However, 
with  a  plausible  set  of  assumptions,  the 
proposal  would  result  in  savings  to  the 
Medicare  program  as  follows: 


Mecficare  savings 

Mednare  savings  (after  premium  offset)  — 

Beneficiary  coinsurance  savings  

Beneficiary  savings  through  premium  reduction 


Calerxlar  year  incurred 
(in  millions) 


1998 


40 
30 
10 
10 


1999        2000 


44 
33 
11 
11 


48 
36 
12 
12 


2001 


53 
40 
13 
13 


2002        Total 


59 
44 
15 
15 


245 

183 

61 

61 


Although  there  will  be  some  impacts 
on  individual  plans  and  beneficiaries, 
we  are  unable  to  determine  the 
aggregate  impact  on  the  premiums  for 
private  plans  that  are  secondary  to 
Medicare  and  that  have  negotiated  rates 
that  are  less  than  the  Medicare  fee 
schedule  because  we  do  not  have 
information  regarding  the  total  number 
of  enrollees  (including  non-Medicare 
persons)  among  whom  any  increased 
costs  would  be  shared. 

L  Elimination  of  the  Separate  Budget- 
Neutrality  Adjuster  for  the  Work 
Relative  Value  Units 

As  discussed  in  the  November  22, 

1996  final  rule  (61  FR  59532)  for  the 

1997  physician  fee  schedule,  we  intend 
to  eliminate  the  separate  8.3  percent 
budget-neutrality  adjustment  to  the 
work  RVUs  that  resulted  from  changes 
made  during  the  5-year  review  of  work 
RVUs.  We  propose  to  accomplish  this 
by  increasing  the  practice  and 
malpractice  expense  RVUs  by  8.3 
percent  and  reducing  the  CFs  by  8.3 
percent.  This  allows  us  to  eliminate  the 
separate  adjuster  while  not  changing  the 
payment  for  any  service.  Also,  we  will 
raise  the  practice  expense  and 
malpractice  expense  RVUs  by  an 
additional  0.6  percent  and  reduce  the 
CF  by  an  additional  0.6  percent  to 
account  fbr  the  increases  in  the  work 
payments  for  the  global  surgical  services 
that  are  related  to  the  5-year  review  of 
work  RVUs.  These  increases  are  not 
reflected  in  the  practice  and  malpractice 
expense  RVUs  found  in  Addendum  C. 

M.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 


of  section  603  of  the  Regulatory 
Flexibility  Act.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  have  little 
direct  effect  on  payments  to  nual 
hospitals  since  this  rule  would  change 
only  payments  made  to  physicians  and 
certain  other  practitioners  under  Part  B 
of  the  Medicare  program  and  would 
make  no  change  in  payments  to 
hospitals  imder  Part  A.  We  do  not 
believe  the  changes  would  have  a  major, 
indirect  effect  on  rural  hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

The  final  rule  following  publication  of 
this  proposed  rule  will  be  subject  to 
congressional  review  and  will  be 
forwarded  to  the  Congress  for  a  60-day 
review  period. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs — health.  Health 
facilities.  Health  maintenance 
organizations  (HMOs),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 


42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  chapter  FV  would  be  amended 
as  set  forth  below: 

PART  400— INTRODUCTION; 
DEFINITIONS 

A.  Part  400  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sacs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh).  and  44  U.S.C.  Chapter  35. 

2.  In  §  400.202,  the  introductory  text 
is  republished,  and  the  following 
definitions  are  added  in  alphabetical 
order: 

S  400.202    Definitions  specific  to  Medicare. 

As  used  in  connection  with  the 
Medicare  program,  unless  the  context 
indicates  otherwise — 

Actual  charge  means  the  lesser  of  the 
amount  the  supplier  charges  for  the 
service  or  the  amoimt  the  supplier  has 
agreed  to  accept  as  payment  in  full 
under  any  contract  that  the  supplier  has 
entered  into  and  that  apphes  to  the 
beneficiary  for  whom  Medicare  payment 
is  being  claimed. 
***** 

Nonparticipating  supplier  means  a 
supplier  that  does  not  have  an 
agreement  with  HCFA  to  participate  in 
Part  B  of  Medicare  in  effect  on  the  date 
of  the  service. 
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Participating  supplier  means  a 
supplier  that  has  an  agreement  with 
HCFA  to  participate  in  Part  B  of 
Medicare  in  effect  on  the  date  of  the 
service. 
*        «        *        •        • 

B.  Technical  Amendment:  Part  405  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E— Criteria  for  Determination 
of  Reasonabie  Charges 

1.  The  authority  citation  for  part  405, 
subpart  E,  continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

1405.535    [Amendwl] 

2.  In  §  405.535(b),  "§  414.48(b)(3)"  is 
removed  and  "§  414.48(b)"  is  added  in 
its  place. 

PA  R^  ^  1 0— SUPPLEKIENTARY 
Mt  D rC^UNSURANCEfSMI} 

B'  NH  =  ''^S 

C.  Part  410  is  amended  as  set  forth 
below; 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Autkority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  unless  otherwise  indicated. 

2.  Section  410.32  is  revised  to  read  as 
follows: 

$410.32    Diagnostic  x-ray  tests,  diagnostic 

labcrat:-^/  ^ests,  and  ottier  diagnostic  tests: 

(a)  Ordering  diagnostic  tests.  All 
diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests  must  be  ordered  by  the  physician 
who  treats  the  beneficiary,  that  is,  the 
physician  who  furnishes  a  consultation 
or  treats  a  beneficiary  for  a  specific 
medical  problem  and  who  uses  the 
results  in  the  management  of  the 
beneficiary's  specific  medical  problem. 
Tests  not  ordered  by  the  physician  who 
treats  the  beneficiary  are  not 
"reasonable  and  necessary"  (see 
§411.15(k)(l)  of  this  chapter). 

(1)  Chiropractic  exception.  A 
physician  may  order  an  x-ray  to  be  used 
by  a  chiropractor  to  demonstrate  the 
subluxation  of  the  spine  that  is  the  basis 
for  a  beneficiary  to  receive  manual 
manipulation  treatments  even  though 
the  physician  does  not  treat  the 
beneficiary. 

(2)  Mammography  exception.  A 
physician  who  meets  the  qualification 
requirements  for  an  interpreting 
physician  under  section  354  of  the 


Pubhc  Health  Service  .aci  as  pruvided 
in  §  410.34(a)(7)  may  order  a  diagnostic 
mammogram  based  on  the  findings  of  a 
screening  mammogram  even  though  the 
physician  does  not  treat  the  beneficiary. 

(3)  Application  to  nonphysician 
practitioners.  Nonphysician 
practitioners  (that  is,  clinical  nurse 
specialists,  clinical  psychologists, 
clinical  social  workers,  nurse-midwives, 
nurse  practitioners,  and  physician 
assistants)  who  furnish  services  that 
would  be  physician  services  if  furnished 
by  a  physician,  and  who  are  operating 
within  the  scope  of  their  authority 
under  State  law  and  within  the  scope  of 
their  Medicare  statutory  benefit,  may  be 
treated  the  same  as  physicians  treating 
beneficiaries  for  the  purpose  of  this 
section. 

(b)  Diagnostic  x-my  and  other 
diagnostic  tests. 

(1)  Basic  rule.  Except  as  indicated  in 
paragraph  (b)(2)  of  this  section,  all 
diagnostic  x-ray  and  other  diagnostic 
tests  covered  under  section  1861(s)(3)  of 
the  Act  and  payable  under  the  physician 
fee  schedule  must  be  furnished  under 
the  appropriate  level  of  supervision  by 

a  physician  as  tiefined  in  section  1861(r) 
of  the  Act.  Services  furnished  without 
the  required  level  of  supervision  are  not 
"reasonable  and  necessary"  (see 
§  4ll.l5(k)(l)  of  this  chapter). 

(2)  Exceptions.  The  following 
diagnostic  tests  payable  under  the 
physician  fee  schedule  are  excluded 
from  the  basic  rule  set  forth  in 
paragraph  (b)(1)  of  this  section: 

(i)  Diagnostic  mammography 
procedures,  which  are  regulated  by  the 
Food  and  Drug  Administration. 

(ii)  Diagnostic  tests  personally 
furnished  by  a  quahfied  audiologist  as 
defined  in  section  1861(11)(3)  wf  the  Act. 

(iii)  Diagnostic  psychological  testing 
services  personally  furnished  by  a 
quahfied  independent  psychologist  as 
defined  in  program  instructions. 

(3)  Levels  of  supervision.  Except 
where  otherwise  indicated,  all 
diagnostic  x-ray  and  other  diagnostic 
tests  subject  to  this  provision  and 
payable  under  the  physician  fee  , 
schedule  must  be  furnished  under  at 
least  a  general  level  of  physician 
supervision  as  defined  in  paragraph 
(b)(3)(i)  of  this  section.  In  addition, 
some  of  these  tests  also  require  either 
direct  or  personal  supervision  as 
defined  in  paragraphs  fb)(3)(ii)  or 
(b)(3)(iii)  of  this  section,  respectively. 
When  direct  or  personal  super  «rision  is 
required,  physician  supervision  at  the 
specified  level  is  required  throughout 
the  performance  of  the  test. 

(i)  "General  supervision"  means  the 
procedure  is  furnished  under  the 
physician's  overall  direction  and 


control,  but  the  physician's  presence  is 
not  required  during  the  performance  of 
the  procedure.  Under  general 
supervision,  the  training  of  the 
nonphysician  personnel  who  actually 
perform  the  diagnostic  procedure  and 
the  maintenance  of  the  necessary 
equipment  and  suppUes  are  the 
continuing  responsibility  of  the 
physician.  Examples  of  procedures  in 
this  category  are  x-ray  procedures 
described  in  paragraphs  (c)(3)(i)  and 
{c)(3)(ii)  of  this  section  and 
electrocardi  ograms. 

(ii)  "Direct  supervision"  in  the  office 
setting  does  not  mean  that  the  physician 
must  be  present  in  the  room  when  the 
procedure  is  performed;  however,  the 
physician  must  be  present  in  the  office 
suite  and  immediately  available  to 
furnish  assistance  and  direction 
throughout  the  jierformance  of  the 
procedure.  Examples  of  procedures  in 
this  category  are  magnetic  resonance 
imaging  procedures,  computerized  axial 
tomography  procedures,  nuclear 
medicine  procedures,  procedures  in 
which  contrast  materials  are  used,  and 
x-rays  other  than  skeletal,  abdominal, 
and  chest  x-rays. 

(iii)  "Personal  supervision"  means  a 
physician  must  be  in  attendance  in  the 
room  during  the  performance  of  the 
procedure.  Examples  of  procedures  in 
this  category  include  cardiovasciUar 
stress  tests,  cardiac  catheterization,  and 
radiological  supervision  and 
interpretation  procedures. 

(c)  Portable  x-ray  senices.  Portable  x- 
ray  services  furnished  in  a  place  of 
residence  used  as  the  patient's  home  are 
covered  if  the  following  conditions  are 
met: 

(1)  These  services  are  furnished  under 
the  general  supervision  of  a  physician, 
as  defined  in  paragraph  (b)(3)(i)  of  this 
section. 

(2)  The  supplier  of  these  services 
meets  the  requirements  set  forth  in  part 
486,  subpart  C  of  this  chapter, 
concerning  conditions  for  coverage  for 
portable  x-ray  services. 

(3)  The  procedures  are  limited  to — 
(i)  Skeletal  films  involving  the 

extremities,  pelvis,  vertebral  column,  or 
skull: 

(ii)  Chest  or  abdominal  films  that  do 
not  involve  the  use  of  contrast  media; 
and 

(iii)  Diagnostic  mammograms  if  the 
approved  portable  x-ray  suppUer,  as 
defined  in  subpart  C  of  part  486  of  this 
chapter,  meets  the  certification 
requirements  of  section  354  of  the 
Pubhc  Health  Service  Act.  as 
implemented  by  21  CFR  part  900, 
subpart  B. 

(a)  Diagnostic  laboratory  tests. 
Medicare  Part  B  pays  for  covered 
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diagnostic  laboratory  tests  that  are 
furnished  by  any  of  the  following: 

(1)  A  participating  hospital  or 
participating  RPCH. 

(2)  A  nonpaitidpating  hospital  that 
meets  the  requirements  for  emergency 
outpatient  services  specified  in  subpart 
G  of  part  424  of  this  chapter  and  the 
laboratory  requirements  specified  in 
part  493  of  this  chapter. 

(3)  The  office  of  tne  patient's 
attending  or  consulting  physician  if  that 
physician  is  a  doctor  of  medicine, 
osteopathy,  podiatric  medicine,  dental 
surgery,  or  dental  medicine. 

(4)  An  RHC. 

(5)  A  laboratory,  if  it  meets  the 
apphcable  requirements  for  laboratories 
of  part  493  of  this  chapter,  including  the 
laboratory  of  a  nonpartidpating  hospital 
that  does  not  meet  the  requirements  for 
emergency  outpatient  services  in 
subpart  C  of  part  424  of  this  chapter. 

(6)  An  FQHC. 

3.  New  §410.33  is  added  to  read  as 
follows: 

S  41 033    Independent  Diagnostic  Testing 
FadHty. 

(a)  Genera]  rule.  (1)  Effective  for 
diagnostic  procedures  performed  on  or 
af^er  January  1.  1998.  carriers  will  pay 
for  diagnostic  procedures  under  the 
physidan  fee  schedule  only  when 
performed  by  a  physidan,  a  group 
practice  of  physicians,  an  approved 
supplier  of  portable  x-ray  services,  or  an 
independent  diagnostic  testing  fadlity 
(IDTF)-  An  IDTF  may  be  a  fixed 
location,  a  mobile  entity,  or  an 
individual  nonphysidan  practitioner.  It 
is  independent  of  a  physidan 's  office  or 
hospital. 

(2)  Exceptions.  The  following 
diagnostic  tests  that  are  payable  under 
the  physician  fee  schedule  and 
furnished  by  a  nonhospital  testing  entity 
are  not  required  to  be  furnished  in 
accordance  with  the  criteria  set  forth  in 
paragraphs  (b)  through  (e)  of  this 
section: 

(i)  Diagnostic  mammography 
procedures,  which  are  regulated  by  the 
Food  and  Drug  Administration. 

(ii)  Diagnostic  tests  personally 
furnished  by  a  quaUfied  audiologist  as 
defined  in  section  1861(11)(3)  of  the  Act. 

(iii)  Diagnostic  psychological  testing 
services  personally  furnished  by  a 
quaUfied  independent  psychologist  as 
defined  in  program  instructions. 

(b)  Supervising  physician.  (1)  An 
IDTF  must  have  one  or  more 
supervising  physicians  who  are 
responsible  for  the  direct  and  ongoing 
oversight  of  the  quality  of  the  testing 
performed,  the  proper  operation  and 
calibration  of  the  equipment  used  to 
perform  tests,  and  the  qualification  of 


nonphysician  personnel  who  use  the 
equipment.  This  level  of  supervision  is 
that  required  for  general  supervision  set 
forth  in  §410.32(b)(3)(i). 

(2)  The  supervising  physician  must 
evidence  proficiency  in  the  performance 
and  interpretation  of  each  type  of 
diagnostic  procedure  performed  by  the 
IDTF.  The  profidency  may  be 
documented  by  certification  in  spedfic 
medical  specialties  or  subspecialties  or 
by  criteria  established  by  the  carrier  for 
the  service  area  in  which  the  IDTF  is 
located.  In  the  case  of  a  procedure 
requiring  the  dired  or  personal 
supervision  of  a  physician  as  set  forth 
in  §410.32(b)(3){ii)  or  (b)(3)(iii),  the 
IDTF's  supervising  physidan  must 
personally  furnish  this  level  of 
supervision  whether  the  procedure  is 
performed  in  the  IDTF  or,  in  the  case  of 
mobile  services,  at  the  remote  location. 
The  IDTF  must  maintain  documentation 
of  suffident  physician  resources  during 
all  hours  of  operations  to  assure  that  the 
required  physidan  supervision  is 
funiished.  In  the  case  of  procedures 
requiring  dired  supervision,  the 
supervising  physidan  may  oversee 
concurrent  procedures. 

(c)  Nonphysician  personnel.  Any 
nonphysidan  personnel  used  by  the 
IDTF  to  perform  tests  must  demonstrate 
the  basic  qualifications  to  perform  the 
tests  in  question  and  have  training  and 
profidency  as  evidenced  by  licensure  or 
certification  by  the  appropriate  State 
health  or  education  department.  In  the 
absence  of  a  State  licensing  board,  the 
technidan  must  be  certified  by  the 
appropriate  national  credentialing  body. 
The  IDTF  must  maintain  documentation 
available  for  review  that  these 
requiremefits  are  met 

(d)  Ordering  of  tests.  All  procedures 
performed  by  the  IDTF  must  be 
spedfically  ordered  in  writing  by  the 
physician  who  treats  the  benefidary, 
that  is,  the  physidan  who  is  furnishing 
a  consultation  or  treating  a  beneficiary 
for  a  specific  medical  problem  and  who 
uses  the  results  in  the  management  of 
tlie  beneficiary's  specific  medical 
problem.  The  order  must  specify  the 
diagnosis  or  other  basis  for  the  testing. 
The  supervising  physician  for  the  IDTF 
may  not  order  tests  performed  by  the 
IDTF,  and  the  IDTF  may  not  add  any 
procedures  based  on  internal  protocols 
without  written  order  from  the  treating 
physidan. 

(e)  MulU-State  entities.  An  IDTF  that 
operates  across  State  boimdaries  must 
maintain  dociimentation  that  its 
supervising  physicians  and  technidans 
are  licensed  and  certified  in  each  of  the 
States  in  which  it  is  furnishing  services. 


PAFTT  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

D.  Part  414  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1871.  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.Q  1302, 
1395hh,  and  1395iT(b)(l)). 

2.  Section  414.20  is  revised  to  read  as 
follows: 

1 41 4.20    Fonnula  (or  computing  fee 
schedule  amounts. 

(a)  Participating  supplier.  The  fee 
schedule  amoimt  for  a  partidpating 
supplier  for  a  physician  service  as 
defijied  in  §  414.2  is  computed  as  the 
product  of  the  following  amounts: 

(1)  The  RVUs  for  the  service. 

(2)  The  GAF  for  the  fee  schedule  area. 

(3)  The  CF. 

(b)  Nonpartidpating  supplier.  The  fee 
schedule  amount  for  a  nonpartidpating 
supplier  for  a  physidan  service  as 
defined  in  §414.2  is  95  percent  of  the 
fee  schedule  amount  as  calculated  in 
paragraph  (a)  of  this  section. 

3.  A  new  §  414.21  is  added  to  read  as 
follows: 

S414JM    Medicara  payntent  basis. 

Medicare  payment  is  based  on  the 
lesser  of  the  actual  charge,  as  defined  in 
§  400.202  of  this  chapter,  or  the 
applicable  fee  schedule  amount. 

4.  In  §  414.22.  the  introdudory  text  to 
the  section  and  the  introdudory  text  to 
paragraph  (b)  are  republished,  and  new 
paragraph  (b)(4)  is  added  to  read  as 
follows: 

1414.22    Reiatlve  value  units  (RVUs). 

HCFA  establishes  RVUs  for  physidan 
work,  physician  practice  expense,  and  . 
malpractice  insurance. 

•        •        •        •        • 

(b)  Practice  expense  RVUs.  *  '  ' 

(4)  For  services  furnished  beginning 
January  1, 1998,  the  practice  expense 
RVUs  are  based  on  the  relative  practice 
expense  resources  involved  in 
furnishing  the  service. 

(i)  There  are  generally  two  levels  of 
practice  expense  RVUs  per  code.  The 
lower  practice  expense  RVU  applies  to 
services  furnished  to  hospital  or 
ambulatory  surgical  center  {>atients.  The 
higher  pradice  expense  RVU  appUes  to 
services  performed  in  a  physician's 
office:  services,  other  than  evaluation 
and  management  services,  that  are 
furnished  to  patients  in  a  nursing 
facility,  in  a  fadlity  or  institution  other 
than  a  hospital  or  ambulatory  siugical 
center,  or  in  the  home;  and  other 
services  furnished  to  facility  patients  for 
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which  the  facility  payment  does  not 
include  physician  practice  costs. 

(ii)  There  is  only  one  practice  expense 
RVU  per  code  for:  services  that  have  a 
technical  component  practice  expense 
RVU;  a  professional  component  practice 
expense  RVU;  evaluation  and 
management  services,  such  as  hospital 
or  nursing  faciUty  visits,  that  are 
furnished  exclusively  in  one  setting; 
and  major  surgical  services. 

*  »        •        *        » 

5.  In  §  414.32,  paragraph  (b)  is  revised 
to  read  as  follows: 

i  414.32    C>«t«nnlning  payments  for  certain 
physic  I  '  s^'vlces  furnished  In  facility 
settint^ 

*  •        «        *        • 

(b)  General  rule.  If  physician  services 
of  the  type  routinely  furnished  in 
physician  offices  are  furnished  in 
faciUty  settings  before  January  1, 1998, 
the  fee  schedule  amount  for  those 
services  is  determined  by  reducing  the 
practice  expense  RVUs  for  the  service 
by  50  percent.  For  services  furnished  on 
or  after  January  1, 1998,  see 
§  414.22(b)(4)  concerning  practice 
expense  RVUs. 


6.  In  §  414.34,  the  introductory  text  to 
paragraph  (a)(2)  is  repubUshed  and  a 
new  paragraph  (a)(2)(iii)  is  added  to 
read  as  follows: 

§  41 4.34    Payment  for  services  and 
supplies  Incident  to  a  physician's  service. 

(a)  Medical  supplies.  •  *  * 

(2)  If  physician  services  of  the  type 
routinely  furnished  in  provider  settings 
are  furnished  in  a  physician's  office, 
separate  payment  may  be  made  for 
certain  suppUes  furnished  incident  to 
that  physician  service  if  the  following 
requirements  are  met: 

*  •        •        •        * 

(iii)  It  is  furnished  before  January  1, 
1998. 

*  »        *        *        « 

7.  In  §  414.48,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  414.48    Limits  on  actual  charges  of 
nonpartlcipating  suppliers. 

*  »        •        *        * 

(b)  Specific  limits.  For  items  or 
services  paid  under  the  physician  fee 
schedule,  the  limiting  charge  is  115 
percent  of  the  fee  schedule  amount  for 
nonparticipaUng  suppHers.  For  items  or 
services  HCFA  excludes  from  payment 


under  the  physician  fee  schedule  (in 
accordance  with  section  1848(j)(3)  of  the 
Act),  the  limiting  charge  is  115  percent 
of  95  percent  of  the  payment  basis 
applicable  to  participating  suppliers  as 
calculated  in  §  414.20(b). 

8.  Section  414.62  is  added  to  read  as 
follows: 

S  41 4.62    Fee  schedule  for  clinical 
peychologist  services. 

The  fee  schedule  for  clinical 
psychologist  services  is  set  at  100 
percent  of  the  amoimt  determined  for 
corresponding  services  under  the 
physician  fee  schedule. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  May  23, 1997. 
Bnica  C  Vladeck. 

Administrator.  Health  Can  Financing 
Administration. 

Dated:  June  9, 1997. 
Donna  E.  SIiaUU, 

Secretary. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Addendum  A.— Family  of  Cooes  by  CPEP 


CPEP 


Description 


1  .. 

2  .. 
3.. 

4  .. 

5  .. 

6  .. 

7  .. 
8.. 
9  .. 
10 
11 
12 
13 
14 
IS 


••t< 


Integumentary  and  Physical  Medkane  

Male  Genital  and  Urinary  „ 

Orthopaedics  

Obstetrics  and  Gynecology 

Ophthalmology  ...".".." 

Radiology 

Evaluation  and  Management  and  Other  Services  ..... 

General  Surgery  „ 

Otoiaryngoiogy  

Miscellaneous  Internal  Medicine  and  Other  Services 

Gastroenterology  _ 

Cardiothoracic  and  Vascular  Surgery  „... 

Cardiology  _ 

Anesttiestoiogy  and  Pathology 

Neurosurgery 


Number  of 
unique  serv- 
ice famiies 


Total 


12 
19 
24 
18 
16 
17 
15 
25 
16 
17 
8 
9 
14 
9 
10 


229 


Addendum  B — Proposed  Statistical 
Linking  Methodology 

CPEP  "X"  gave  labor  time  estimates 
for  procedure  code  "1"  that,  after 
applying  the  compensation  rate,  is 
valued  at  $5.  CPEP  X  valued  procedure 
code  "2"  at  $7.  For  CPEP  'Y,  "  the 
compensation  cost  for  labor  for 
procedure  code  1  is  $10.  If  we  had 
averaged  the  CPEPs'  values  for 
procedure  code  1,  the  resuhing  value  for 
procedure  code  1  would  be  $7.50.  This 
would  result  in  a  switched  ranking  of 


procedure  codes  1  and  2  for  CPEP  X.  For 
example,  if  CPEP  "X"  ranked  CPT  code 
99213  lower  than  CPT  code  99214,  it  is 
possible  this  ranking  would  be  reversed 
after  we  calculated  the  average  values 
for  CPT  code  99213  across  all  CPEPs. 

Specifically,  we  estimated  the 
following  equation  for  procedure  codes 
that  were  rated  in  a  given  setting  (that 
is,  in  or  out  of  the  office)  by  more  than 
one  CPEP: 

(1)  LN(Ubor  costj.  =  Code,  +  CPEP,  + 

Where: 


Labor  cost.j  is  the  labor  cost  of 
redundant  Code,  performed  by  CPEPj; 

Code,  is  a  dummy  variable  that  takes 
on  a  value  of  1  if  Code,  was  performed 
by  CPEP.j  and  has  a  value  of  0  " 
otherwise; 

CPEPj  is  a  dummy  variable  that  takes 
on  a  value  of  1  if  Code,  was  evaluated 
by  CPEPj  and  has  a  value  of  0  otherwise; 

U,j  is  a  random  disturbance  for  the 
Codes  in  CPEPj. 

Because  this  was  a  dummy  variable 
regression,  one  specialty  dummy,  CPEP 
7  was  omitted  and  serves  as  the  base 


-gister  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Proposed  Rules 


against  which  other  CPEP  data  are 
standardized.  CPEP  14  data  were  also 
deleted  from  the  linking  process 
because  they  had  no  links. 

We  used  Mosteller  and  Tukey's  bi- 
weighting  algorithm  to  reduce  the 
influence  of  observations  with  large 
residuals.  (See  Mosteller,  F.  and  Tukey. 
J.W.:  A  method  of  direct  assessment. 
Data  Analysis  and  Regression:  A  Second 
Course  in  Statistics.  Reading,  MA. 
Addison-Wesley  PubUshing  Company, 
1977.  pages  357  through  358.)  We 
terminated  the  iteration  process  when 
none  of  the  CPEP  dummies  changed  in 
the  fifth  place  to  the  right  of  the  decimal 
point.  The  bi-weighting  algorithm 
converged  for  both  administrative  and 
clinical  costs  by  the  fourth  iteration. 

The  coefficients  of  interest  are  the 
CPEP  dummies.  These  diunmies  were 
then  used  to  scale  their  respective  CPEP 
scales  by  exp(-CPEPJ  for  each  CPEPj. 
j=CPEPl,  •  •  *,  CPEP  15,  excluding 
CPEP  7  and  CPEP  14.  Because  the 


resulting  labor  cost  estimates  are  shifts 
of  CPEPs  relative  to  CPEP  7,  they  had 
to  be  rescaled  so  the  administrative 
labor  cost  estimates  could  be  added  to 
the  clinical  labor  cost  estimates. 

To  facilitate  this  calculation,  we  used 
data  aneilyses  performed  on  the  1995 
AMA  Socioeconomic  Monitoring 
System  Survey  Data  to  calculate  the 
number  of  RVUs  that  would  be 
attributed  to  administrative  labor  and 
clinical  labor.  Separately  for 
administrative  and  clinical  labor,  we 
multiplied  the  resulting  labor  cost 
estimates  for  each  code  by  its  respective 
frequency  to  calculate  the  total  nimiber 
of  administrative  and  clinical  labor  cost 
estimates.  We  compared  this  number  to 
the  niunber  of  administrative  and 
clinical  labor  cost  estimates  implied  by 
the  current  RVUs  for  practice  expense 
and  scaled  the  new  estimates  to  fit  this 
estimate. 


Linking  Adjustment  Factors  by 
CPEP 


Clinical  labor 

Administrative 

CPEP 

linking  adjust- 

labor 

linking 

ment 

adjustment 

CPEP#1  ... 

.76 

.52 

CPEP  #2  ... 

.42 

.38 

CPEP  #3  ... 

.43 

.31 

CPEP  #4  ... 

.88 

.51 

CPEP  #5  ... 

.73 

.46 

CPEP  #6  ... 

.78 

.48 

CPEP  #7  ... 

1.00 

1.00 

CPEP  #8  ... 

.45 

.24 

CPEP  #9  ... 

.46 

.34 

CPEP  #10 

.85 

.72 

CPEP  #11 

.77 

J8 

CPEP  #12 

.50 

24 

CPEP  #13 

.74 

.44 

CPEP  #14 

1.00 

1.00 

CPEP  #15 

.84 

20 

ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION 


CPTI 
HCPCS> 

MOO 

Sialua 

Ptiyakaan 

work 
RVUs" 

Oredin 

ofAca 

prartkM 

RVUs 

Direct  out 

of  office 

prartinn 

expense 

RVUs 

Total  in 

offk» 

practk» 

expertse 

RVUs 

ToUrioU 
of  office 
practkse 
expanse 
RVUs 

Mat- 

practksfl 

RVUs 

Totriin 
offk:« 

Total  out 
of  office 

10040 
10060 



A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

•1.18 

•1.17 

•2.40 

•1.17 

•2.45 

•1.22 

•2.60 

•1.53 

•1.20 

•2.25 

0.60 

OJO 

•4.20 

4.95 

6.88 

0.50 

0.82 

1.12 

•2.38 

•3.06 

0.43 

0.66 

0.86 

0.81 

0.41 

•0.74 

0.26 

0.51 

a86 

1.06 

1.24 

0.67 

a99 

1.14 

1.41 

0.73 

1.05 

1.20 

1.62 

•aoi 

•132 

1.13 
1.13 
1.38 
1.13 
1J1 
1.13 
1.46 
1.13 
1.13 
0.64 
0.54 
0.10 
0.60 
1.32 
1.32 
0.47 
0.52 
0.60 
1.32 
1.63 
0.52 
0.57 
0.57 
1.14 
0.15 
0.76 
0.09 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
1.44 
1.44 

0.56 
0.54 
0.54 
0.54 
0.84 
a54 
0.87 
0.54 
0.54 
0.52 
0.16 
0.00 
0.16 
0.62 
0.62 
0.16 
0.16 
0.16 
0.82 
0.65 
0.16 
0.16 
0.16 
0.18 
0.00 
0.17 
0.00 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.56 
0.56 

1.64 
1.64 
2.22 
1.65 
2.17 
1.66 
2.42 
1.72 
1.66 
1.31 
0.80 
0.19 
1.80 
2.87 
3.36 
0.69 
0.83 
1.00 
2.21 
2.76 
0.73 
0.85 
0.89 
1.58 
0.26 
1.10 
0.17 
1.08 
1.16 
1.21 
1.27 
1.11 
1.19 
1.23 
1.30 
1.13 
1.20 
1.24 
1.34 
1.96 
2.06 

0.95 
0.92 
150 
0.93 
1.59 
0.94 
1.67 
1.00 
0.93 
1.17 
0.34 
0.07 
1.26 
2.01 
2.50 
0.32 
0.39 
0.46 
1.35 
1.57 
0.30 
0.35 
0.40 
0.38 
0.09 
0.38 
0.06 
0.32 
0.40 
0.45 
0.51 
0.36 
0.43 
0.47 
0.54 
0.37 
0.45 
0.49 
0.59 
0.89 
0.99 

0.03 
0.04 
0.06 
0.06 
0.16 
0.06 
0.12 
0.05 
0.06 
0.18 
0.04 

ao2 

"0.65 
0.77 
1.07 
0.04 
0.06 
0.06 
0.34 
0.49 
0.03 
0.05 
0.04 
0.04 
0.02 
0.04 
0.02 
0.05 
0.06 
0.06 
0.17 
0.06 
0.07 
0.10 
0.17 
0.06 
0.08 
0.11 
0.15 
0.05 
0.06 

2.85 
2.85 
4.68 
2.87 
4.78 
2.93 
5.23 
3.30 
2.90 
3.74 
1.44 
0.51 
6.65 
8.59 
1131 
1.23 
1.71 
2.20 
4.93 
631 
1.19 
1.56 
1.79 
2.43 
0.71 
1.88 
0.45 
1.64 
2.07 
2.35 
2.68 
1.83 
2.25 
2.47 
2.88 
1.92 
233 
2.55 
3.11 
2.92 
3.43 

2.16 
2.13 

10061 

10061 
10120 
10121 

OmrMge  o(  akin  abaoess 

Orair^iaaf  pionidalcyst  „. 

Drainage  of  pflorodal  cyst 

RamoM  (oreign  horty  .•     „. 

Ramova  toreigr>  body  

3.66 
2.15 
4.20 
2.21 
4.48 

10140 

;= 

rVninnoB  of  hofratninf^Kl 

2.58 

10160 
10180 
11000 

Puncture  drainage  of  leakm 

OebMa  infected  atdn 

Debride  infect  akin  add 

Debride  akki.  fx „ 

Oebride  aWrVmuade.  fx  

Oebnde  skirVmuacMtnne,  (x  

rvitimlfi  sM  pefVat 

2.18 
3.60 
0.98 

11001 
11010 
11011 
11012 
11040 



0.39 
6.11 
7.73 
10.45 
0.86 

11041 

— 

DetxVte  skin  )uN   

1.27 

11042 
11043 

Debnde  skirVtesue  

Debnde  tissue^m(i.<icie  

Debrida  tissue/muscle/bona  

Trim  sfdn  leskxi _      .„ 

1.66 
4.07 

11044 

5.12 

11060 

0.76 

11061 

Trim  2  to  4  skin  leakxw _ 

Trim  over  4  skin  lesnrts  

Bwpey  of  skin  leaton ., 

1.06 

11062 

1.30 

11100 
11101 

1.23 
0.52 

11200 

Removal  of  sfdn  taga 

1.16 

11201 

Removal  of  added  akin  tags 

Shaveakjn  hmon 

0.34 

11300 



0.88 

11301 

Shave  akin  leekxi „ 

Sbava  akin  leekxi ..- ... 

Sbava  akin  leaion 

Shave  akin  laakxi 

Shave  aWn  leann 

Stave  aUn  leaton  ..    ..„ 

Shave  akin  leaton  . 

Shave  akin  leaton 

Shave  akin  laaion „ 

Shave  atdn  leaion 

1.31 

11302 
11,103 
11306 
11306 
11307 
1130B 
11310 
11311 
11312 

, — 

1.59 
1.92 
1.08 
1.49 
1.71 
2.12 
1.16 
1.58 
1.80 

11313 

SfMve  akki  leamn 

236 

11400 

Removal  of  skin  leskxi  

1  85 

11401 

Removal  of  skin  leskxi  

2.37 

'CPTced—indaatiitiliunonty  —  cuuyiiiyil  1986  Amencan  HlBifcil 
'Copynf^  1904  Amancan  OanUI  Asaoaaton.  Al  ngfits  raaarvad. 
»  ♦  mafu  RVUi  ara  not  tor  >iadfc  wa  Paymant 
•' Worii  RVUa  ncraaaad  in  global  surgical  packaga. 


Ainghti 


Afiftiatota  FARS/DFARS  A(V»y. 


UMI 
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CPT'/ 
HCPCS^ 


11402 

11403 

11404 

11406 

11420 

11421 

11422 

11423 

11424 

11426 

11440 

11441 

11442 

11443 

11444 

11446 

11450 

11451 

11462 

11463 

11470 

11471 

11600 

11601 

11602 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 

11720 

11721 

11730 

11731 

11732 

11740 

11750 

11752 

11756 

11760 

11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11954 

11960 

11970 

11971 

11975 

11976 

11977 

12001 

12002 

12004 

12005 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiONh-Continued 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

R 

A 

A 

A 

N 

R 

N 

A 

A 

A 

A 


Description 


Removal  of  skin  lesion  

Removal  of  si<in  lesion  

Removal  of  sl<in  lesion  _... 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leskxi  

RenKival  of  skin  lesion  

Removal  of  skin  leskx)  

Removal  of  skin  lesion  

Removal  of  skin  leskxi  „. 

Removal  of  skin  lesion  

Removal  of  skin  leskxi  „... 

Removjil  of  skin  leskxi  „... 

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal,  sweat  gtand  leskxi 

Removal,  sweat  gland  leskxi 

Removal,  sweat  gland  leskxi 

Removal,  sweat  gland  leskxi 

Removal,  sweat  gland  leskxi 

Removal,  sweat  gland  leskxi ._ , 

Removal  of  skin  leswn  

Removal  of  skin  leskxi 

Removal  of  skin  lesKXi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  „ 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  . 

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  

Removal  of  skin  leskxi  „ 

Removal  of  skin  lesion  „ _ 

Removal  of  skin  leskxi  „ 

Removal  of  skin  leskxi  

Debodenail.  1-5  

Debnde  nail.  6  or  more 

Removal  of  nail  plate 

Removal  of  second  naH  plate  ._ 

Renxwe  addrtional  nail  piate 

Drain  bkxxj  from  under  naH 

Removal  of  nail  bed 

Remove  naH  tiedlinger  tip 

Bkjpsy.  nail  unit  _.„...., 

Reconstnx^on  of  nail  tied 

Reconstruction  of  naH  tied _ 

Exciskxi  of  nail  fold,  toe  

Removal  of  pikxikJal  lesk>n 

Removal  of  pilonklal  leskxi 

Removal  of  pikxikJal  lesion .. 

Injection  Into  skin  leskxis 

Added  skin  lesions  mjectkxi  

Correct  skin  cokx  defects 

Correct  skin  cokx  defects 

Correct  skin  cokx  detects 

Therapy  lor  contour  delects  

Tbarapy  tor  contour  defects  

Therapy  for  contoor  defects  

Therapy  tor  contour  detects  

Insert  tissue  expander(s)  

Replace  tissue  expander „_ 

Remove  tissue  experKter(s) . 

Insert  contraceptive  cap  „ 

Removal  of  contraceptive  cap 

Removal/reinsert  cor^ra  cap 

Repair  superficial  wound(s) 

Repair  stperficial  wound(8) _.... 

Repair  superfkaal  wound(sj 

Repair  si4)erfk3al  wound(s) 


Physkaan 

work 
RVUs'* 


•1.61 
•1.92 
•2.20 
•2.76 
•1.06 
•1.53 
•1.76 
•2.17 
•2.62 
•3.78 
•1.15 
•1.61 
•1.87 
•2.49 
•3.42 
'4.49 
•2.73 
•3.95 
•2.51 
•3.95 
•3.25 
•4.41 
•1.41 
•1.93 
•2.09 
•2.35 
•2.58 
•3.43 
•1.34 
•1.97 
•2.34 
•2.93 
•3.43 
•4.30 
•1.53 
•2.44 
•2.93 
•3.50 
•4.55 
•5.95 
0.32 
0.54 
1.13 
0.57 
0.57 
0.37 
•1.86 
•2.67 
1J1 
•1.58 
•2.89 
•0.69 
•2.61 
•5.74 
•6.98 
0.52 
0.80 
1.61 
1.93 
0.49 
0.84 
1.19 
1.69 
1.85 
•9.08 
•7.06 
•2.13 
♦1.48 
1.78 
43.30 
•1.70 
•1.86 
•2.24 
•2.86 


Direct  in 

office 

practne 

ewense 

RVUs 


1.44 
1.23 
1.26 
1.60 
1.44 
1.44 
1.44 
1.23 
1.26 
1.60 
1.44 
1.44 
1.44 
1.57 
1.29 
1.66 
2.15 
2.18 
2.12 
2.53 
2.53 
2.59 
1.51 
1.42 
1.53 
1.23 
1.26 
1.63 
1.53 
1.53 
1.53 
1.24 
1.29 
1.60 
1.53 
1.53 
1.28 
1.29 
1.36 
1.68 
0.50 
0.56 
0.64 
0.09 
0.09 
0.90 
1.33 
1.30 
0.73 
1.29 
1.46 
1.23 
1.53 
3.03 
3.06 
0.54 
0.57 
0.69 
0.82 
0.26 
0.66 
0.72 
0.78 
0.82 
NA 
NA 
2.35 
0.87 
0.87 
0.87 
1.14 
1.17 
1.20 
1.38 


Direct  out 
of  office 
practKe 
eimense 
RVUs 


0.56 

0.5S 

0.59 

0.59 

0.56 

0.56 

0.56 

0.59 

0.59 

0.59 

0.56 

0.56 

0.56 

0.59 

0.59 

0.59 

0.75 

0.75 

0.75 

0.75 

0.75 

0.75 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

0.59 

O.SS 

0.50 

0.59 

0.59 

0.12 

0.12 

0.12 

0.00 

0.00 

0.16 

0.20 

0.49 

0.12 

0.49 

0.49 

0.49 

0.59 

1.93 

1.93 

0.16 

0.16 

0.13 

0.13 

0.00 

0.13 

0.13 

0.13 

0.13 

3.56 

0.90 

1.39 

0.16 

0.16 

0.16 

0.50 

0.50 

0.50 

0.53 


Total  in 

offce 

practice 

expense 

RVUs 


2.12 
1.95 
2.06 
2.63 
1.99 
2.10 
2.16 
2.01 
2.15 
2.84 
2.02 
2.12 
^19 
2.49 
2J6 
3.05 
3.32 
3.62 
3.21 
4.02 
3.89 
4.23 
2.17 
2.18 
2JX 
2.06 
2.16 
2.85 
2.18 
2.33 
2.42 
2.21 
2.40 
3.00 
2.23 
2.44 
2.26 
2.41 
2.72 
3.48 
0.69 
0.81 
1.04 
0.25 
0J24 
1.18 
2.08 
2.25 
1.21 
1.94 
2.46 
1.67 
2.53 
5.15 
5.48 
0.78 
0.88 
1.25 
1.48 
0.43 
1.02 
1.17 
1.35 
1.42 
NA 
NA 
3.52 
1.43 
1.51 
1.90 
1.77 
1.85 
1.98 
2.33 


Total  out 
of  offKe 
practKe 
expense 
RVUs 


1.06 

1.17 

1.24 

1.40 

0.93 

1.03 

1.09 

1.23 

1.33 

1.61 

0.95 

1.05 

1.12 

1J0 

150 

1.74 

1.61 

1.89 

1.55 

1.86 

1.73 

1.99 

1.05 

1.17 

151 

128 

1.34 

1.58 

1.04 

1.19 

1.27 

1.42 

134 

1.77 

1.09 

1.29 

1.41 

1.56 

1.79 

2.16 

0.23 

0.28 

0.41 

0.14 

0.13 

0.29 

0.70 

1.26 

0.46 

0.96 

1.28 

0.76 

139 

3.61 

4.10 

0.32 

0.38 

0.56 

0.65 

0.12 

0.37 

0.45 

0.56 

0.59 

6.65 

2.99 

2.34 

0.58 

0.65 

1.04 

0.99 

1.03 

1.12 

1.30 


Mal- 

practKe 

RVUs 


0.09 

0.13 

0.17 

0.33 

0.05 

0.07 

0.10 

0.15 

0.16 

0.29 

0.06 

0.08 

0.11 

0.15 

0.14 

0.18 

0.44 

0.46 

0.36 

0.34 

0.45 

0.48 

0.10 

0.12 

0.16 

0.21 

0.26 

0.49 

0.12 

0.16 

0.19 

0.25 

0.32 

0.51 

0.15 

0.18 

0.23 

0.28 

0.33 

0.60 

0.03 

0.06 

0.04 

0.05 

0.02 

0.04 

0.19 

0.36 

0.12 

0.09 

0.24 

0.05 

0.44 

0.92 

1.01 

0.02 

0.03 

0.23 

0.28 

0.07 

0.11 

0.11 

0.11 

0.11 

1.48 

1.61 

0.82 

0.25 

0.30 

0.55 

0.05 

0.07 

0.10 

0.14 


Total  in 
office 


3.82 
4.00 
4.43 
5.72 
3.10 
3.70 
4.02 
4.33 
4.93 
6.91 
3.23 
3.81 
4.17 
5.13 
5.92 
7.72 
6.49 
8.03 
6.06 
8.31 
7.59 
9.12 
3.68 
4.23 
4.61 
4.62 
5.00 
6.77 
3.64 
4.46 
4.95 
5.39 
6.15 
7.81 
3.91 
5.06 
5.42 
6.19 
7.60 
10.03 
1.04 
1.40 
2.21 
0.87 
0.83 
1.59 
4.13 
5.28 
2.64 
3.61 
5.59 
2.41 
5.58 
11.81 
13.47 
1.32 
1.71 
3.09 
3.69 
0.99 
1.97 
2.47 
3.15 
3.38 
NA 
NA 
6.47 
3  16 
3.59 
5.75 
3.52 
3.78 
4.32 
5.33 


Total  out 
of  office 


2.76 
3.22 
3.61 
4.49 
2.04 
2.63 
2.95 
3.55 
4.11 
5.68 
2.16 
2.74 
3.10 
3.94 
5.06 
6.41 
4.78 
6.30 
4.42 
6.15 
5.43 
6.88 
2.56 
3.22 
3.46 
3.84 
4.18 
5.50 
2.60 
3.32 
3.80 
4.60 
529 
6.58 
2.77 
3.91 
4.57 
5.33 
6.67 
8.71 
0.58 
0.87 
1.58 
0.76 
0.72 
0.70 
2.75 
4.29 
1.89 
2.63 
4.41 
1.60 
4.44 
10.47 
12.09 
OM 
1.21 
2.40 
2.86 
0.68 
1.32 
1.75 
2.36 
2.55 
1721 
11.66 
629 
2.31 
2  73 
4.89 
2.74 
2.96 
3.46 
4.30 


'  CPT  ocdw  tna  dewlpttont  orily  M  oopyiigW  1996  Amarlcw  M»dieal  Assoaal^ 

'CopyrigM  1904  AirahcanDarMAancialnn.  All  rights  rowvod.  ^^ 

*  «  mOKBtes  RVU«  »•  not  for  Madicara  Paymanl. 

'*  Wtork  RVUs  ncraaiad  in  glabal  aurgKal  package. 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPT'/ 
HCPCS' 

MOO 

SttftUB 

Ptiysioan 

wofic 
RVUs'* 

Direct  In 

office 

practice 

e«>en3e 

RVUs 

Direct  out 
o(  office 
practice 
aoMnse 
RVUs 

Total  in 

office 

practice 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mat- 
practice 
RVUs 

Total  in 
office 

Total  out- 
Of  office 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

1204>1 

12031 

12<Xfi> 

12034 

12035 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12061 

12062 

12063 

12064 

12066 

12066 

12067 

13100 

13101 

13120 

13121 

13131 

13132 

13160 

13151 

13152 

13160 

13300 

140m 

14001 

14080 

140ei 

14040 

14041 

14060 

14061 

14300 

14360 

15000 

15060 

15100 

15101 

15120 

15121 

15200 

15201 

15220 

15221 

15240 

15241 

15260 

15261 

15360 

15400 

15670 

15672 

15674 

15676 

15660 

iseoo 

15610 



A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

ReocMT  sioerficial  wound(s) 

•3.67 
•4.12 
•1.76 
•1.99 
•2.46 
•3.19 
•3.93 
•4.71 
•5.53 
•2.62 

'^M 

•2.15 
•2.47 
•2.92 
•3.43 
•4.06 
•4.67 
•2.37 
•2.74 
•3.14 
•3.64 
•4^ 
•4.65 
•2.47 
•2.77 
•3.12 
•3.46 
•4.43 
•5.24 
•5.96 
•3.12 
•3.92 
•3J0 
•4J3 
•3.79 
•5.95 
•3J1 
•4.45 
•6.33 

•10.48 
•5.27 
•5.86 
•8.47 
•6.59 

•10.06 

•11.49 

•850 

•12.29 

•11.76 

•9.61 

1.96 

•4J0 

•9.06 

1.72 

•9.83 

2.67 

•8.03 

1.32 

•7.87 

1.19 

•9.04 

1J6 

•10.06 

2.23 

•4J6 

•5.78 

•9.21 

•9.27 

•9.88 

•8.69 

V46 

1.81 
1.96 
1.17 
1.23 
1.31 
1.44 
1.55 
2.38 
2.61 
1.23 
1.14 
1.44 
1.50 
1.70 
1.77 
2.20 
2.44 
152 
1.57 
1.77 
1.84 
2.23 
2.71 
1.57 
1.67 
1.72 
1.87 
1.93 
2.39 
2.04 
1.39 
1.47 
1.40 
1.50 
1.44 
1.47 
1.90 
2.06 
2.16 
2.34 
1.49 
3.01 
3.25 
3.09 
3J4 
3.18 
3.44 
3.14 
3.74 
3.35 
NA 
1.39 
2.31 
2.34 
1.71 
2.65 
1.91 
3.63 
2.81 
3.92 
•      3.05 
3.15 
2.26 
3.15 
2.26 
2.34 
3J1 
2.19 
2.19 
2.19 
2.62 
NA 

0.84 

0.84 

0.50 

0.50 

0.53 

0.53 

0.50 

0.84 

0.84 

0.53 

0.50 

0.50 

0.50 

0.53 

0.53 

0.84 

0.84 

0.50 

0.50 

0.53 

0.53 

0.84 

0.84 

0.50 

0.50 

0.53 

0.53 

0.56 

0.84 

0.84 

0.50 

0.53 

0.50 

0.53 

0.50 

0.53 

0.77 

0.80 

0.80 

1.46 

0.56 

1.46 

1.46 

1.46 

1.46 

1.46 

1.46 

1.60 

1.60 

1.60 

1.54 

0.00 

1.46 

1.46 

0.00 

1.46 

0.00 

1.46 

0.00 

1.62 

0.00 

1.62 

0.00 

1.62 

0.00 

1.86 

2.se 

1.30 
1.30 
1.30 
1.30 
1.46 
0.99 
0.99 

3.06 

3.33 

1.83 

1.96 

2.16 

2.48 

2.79 

4.01 

4.50 

2.12 

1.82 

2.24 

2.39 

2.75 

2.96 

3.65 

4.10 

2.39 

2.54 

2.89 

3.10 

3.73 

4.45 

2.48 

2.67 

2.82 

3.10 

3.40 

4.18 

3.89 

2.40 

2.69 

2.46 

2.85 

2.63 

3.19 

3.20 

3.56 

4.17 

5.28 

3.16 

5.04 

5.98 

5.31 

6.48 

5.74 

6.94 

5.92 

7.53 

7.07 

NA 
2.23 
3^ 
5.03 
254 
5.59 
3.02 
6.33 
3.83 
6.69 
4.08 
6.04 
3.29 
6.26 
3J8 
3.90 
5.34 
5.14 
5.11 
5.20 
5.23 

NA 
3.12 
3.14 

kRSrt5FARSA( 

1.86 

1.96 

1.01 

1.06 

1.21 

1.38 

151 

2.12 

2.34 

1.26 

1.04 

1.09 

1.17 

1.32 

1.45 

1.99 

2.15 

1.15 

1.24 

1.37 

1.49 

2.03 

2.16 

1.17 

1.25 

1.37 

1.46 

1.72 

228 

2.43 

1.32 

1.55 

1.37 

1.67 

1.49 

2.06 

1.83 

2.03 

2.52 

4.20 

2.01 

3.15 

3.80 

3.33 

4.19 

3.64 

4.52 

4.04 

4.92 

4.93 

4.21 

0.54 

2.78 

3.95 

0.45 

4.14 

0.70 

3.69 

0.40 

3.89 

0.37 

4.18 

0.53 

4.40 

0.62 

3.32 

4.46 

4.06 

4.03 

4.12 

3.62 

4.13 

1.82 

1.91 

0.19 

0.19 

0.06 

0.08 

0.10 

0.14 

0.19 

0.31 

0.48 

0.18 

0.11 

0.07 

0.10 

0.15 

0.23 

0.37 

0.48 

0.08 

0.12 

0.17 

0.23 

0.37 

0.56 

0.10 

0.14 

0.17 

0.25 

0.37 

0.52 

0.48 

0.13 

0.21 

0.17 

0.33 

0.23 

0.44 

0.23 

0.35 

0.68 

0.58 

0.86 

0.38 

0.76 

0.40 

0.94 

0.65 

1.02 

1.04 

1.27 

1.84 

1.05 

0.53 

0.30 

0.89 

0.33 

0.94 

0.53 

0.69 

0.50 

0.85 

0.50 

1.03 

0.58 

0.99 

0.60 

0.42 

0.17 

2.08 

1.86 

1.66 

0.60 

1.30 

0.88 

0.80 

6.92 

7.64 

3.65 

4.03 

4.72 

5.81 

6.91 

9.03 

1051 

4.92 

3.77 

4.46 

4.96 

5.82 

6.62 

8.07 

9.25 

4.84 

5.40 

6.20 

6.97 

8.35 

9.66 

5.05 

5.58 

6.11 

6.81 

8.20 

9.94 

10.33 

5.65 

6.82 

5.93 

751 

6.65 

9.58 

7.24 

8.36 

11.18 

16.34 

9.29 

11.31 

15.21 

12.39 

17.48 

14.26 

19.45 

15.46 

21.09 

20.67 

NA 

4.71 

8.43 

14.97 

4.59 

16.36 

6.22 

15.05 

5.65 

15.41 

5.77 

16.11 

5.73 

17.31 

6.21 

8.68 

11.29 

16.43 

16.24 

16.74 

14.52 

NA 
5.91 
6.36 

5.72 

6.27 

2.83 

3.13 

3.77 

4.71 

5.63 

7.14 

8.35 

4.06 

2.99 

3.31 

3.74 

4.39 

5.11 

6.41 

7.30 

3.60 

4.10 

4.68 

5.36 

6.65 

7.37 

3.74 

4.16 

4.66 

5.17 

6.52 

8.04 

8.87 

4.57 

5.68 

454 

6.33 

551 

8.44 

5.87 

653 

9.53 

15^ 

8.14 

9.42 

13.03 

10.41 

15.19 

12.16 

17.03 

13.58 

18.48 

18.53 

14.87 

3.02 

7.38 

13.89 

2.50 

14.91 

3.90 

12.41 

2.22 

1251 

2.06 

14.25 

2.97 

15.45 

3.45 

8.10 

10.41 

15.35 

15.16 

15.66 

12.91 

14.89 

451 

5.13 

Repair  stperficial  wound(s) 



Raooir  aunerficiai  wound(s) 

Rfloair  suMrilcW  wouncKs)  

Recxrir  stserlicW  wouncKs) 

Reoair  sioefficW  woundfs) 

Reoair  suierficW  wouncXs) 

Repair  superficial  woond(s) 

ChMure  o«  sjjlit  wouxl 

Layer  ctoeure  o(  wound(s) 

Laver  ctosure  of  wouncKs)  

Layer  closure  of  wound(s) 

Laver  doaure  of  woundfs) 

Laver  ckMure  of  woundfs)       

Laver  closure  of  woundfs)       

Repair  of  wound  or  looicin  

Reiieir  of  vwound  or  looicin  

Reoair  of  wound  or  laaian  

Reoair  ol  wourvl  or  laaion       

Reoair  of  wound  or  lesion  

Reoeir  oi  wound  or  leeion  

Repair  of  wourxl  or  lesion  

Reoair  of  wound  or  lesion  

Reoair  of  wourvj  or  Inniiiii  

Lats  closure  of  wound 

Reoair  of  wound  or  lesion  

SIdn  liMUA  iiwiiiniiiimiinl 

own  unuo  iwfiwiywiioiH 

SMn  Ii4  grail  procedure  

Skin  U  graft  procedure      ~... 

Stdn  Ml  graft  procedure  .._ 

SUn  lUI  graft  procedure  

Forni  skin  pedfcJe  lap  ...«»» 

Form  skin  pacfcia  ftap  ...»»...» 

Attach  skin  pedk:le  grail 

SMn  graft  procedure 

•1.91             2.06 
•2.42             2.00 

'CPTe 
•Copy. 

ndMMKldi 
lgMi9B4Ai 
calMRVUt 

nancart  Oanlii  Aaaooakon.  All  righH  raMrv«d. 
•*•  rtrt  tot  MkScw  Piyiiniil. 
aaaad  *\  ^ot»l  ur^/at  pacfcag*. 

Fciif^r^^  T?(M7|sft 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS> 


15620 

15625 

15630 

15650 

15732 

15734 

15736 

15738 

15740 

15750 

15756 

15757 

15758 

15760 

15770 

15775 

15776 

15780 

15781 

15782 

15783 

15786 

15787 

15788 

15789 

15792 

15793 

15810 

15811 

15819 

15820 

15821 

15822 

15823 

15831 

15832 

15833 

15834 

15835 

15836 

15837 

15838 

15639 

15840 

15841 

15842 

15845 

15850 

15851 

15852 

15860 

15920 

15922 

15931 

15933 

15934 

15935 

15936 

15637 

15640 

15041 

15044 

15645 

15646 

15650 

15651 

15652 

15653 

15656 

15656 

16000 

16010 

16015 

16020 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriplion 


Skin  graft  procedure  _.. 

Skin  graft  procedure  ...„ 

Skin  graft  procedure 

Transter  skin  pedKle  flap  

Muscte-skin  graft,  heacVneck  .. 

Muscle-skin  graft,  trunk  

Muscte-skin  graft,  arm  

Muscte-skin  graft,  teg 

Island  pedicle  flap  graft  

Neurovascular  pedide  graft  .... 
Free  muscle  flap,  microvasc  ... 

Free  skin  flap,  microvasc , 

Free  fascial  flap,  microvasc  .... 

Composite  skin  graft 

Derma-fat-fascia  graft , 

Hair  transplant  punch  grafts  ..., 
Hair  transjjlant  purxjfi  grafts  ..., 

Atrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Atxasion  treatment  of  skin 

Atjrasion  treatment  of  skin 

Abrasion  treatment  of  lesion  .... 
Abrasion,  added  skin  lesions  ... 
Cfiemk^al  peel,  face,  epiderm  .. 
Cbemkal  peel,  face,  dermal .... 

Cfiemical  peel,  nonfaaal  

Cfiemical  peel,  nonfacial  _. 

Salatxasion 

Salalxasion 

Plastic  surgery,  neck  _... 

Revision  of  k>vver  eyelid 

Revision  of  tower  eyelid 

Revision  of  upper  eyelid  _. 

Revision  of  upper  eyelid  

Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  sian  tissue  ... 
Excise  excessive  skin  tissue  ... 

Graft  for  face  nerve  palsy 

Graft  for  face  nerve  patsy , 

Graft  for  face  ner/e  palsy 

Skin  and  muscle  repair,  face  .... 

Removal  of  sutures , 

Removal  of  sutures 

Dressing  change.not  for  txjm  ... 

Test  tor  Wood  flow  in  graft 

Removal  of  tail  twne  ulcer 

Removal  ol  tail  bone  ulcer 

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Rerrwve  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 

Removal  of  pressure  sore  

Removal  of  pressure  sore  

Removal  ol  pressure  sore  

Removal  o(  pressure  sore  

Removal  of  pressure  sore  

Remove  thtgfi  pressure  sore  ..„ 

Remove  ttitgh  pressure  sore  

Remove  thigh  pressure  sore  .... 
Remove  thigh  preaaure  sore  .... 
Remove  thigh  pressure  sors  .... 
RenxMS  thigh  pressure  sore  .... 

Initial  treatment  of  bum(s)  „ 

Treatment  of  bum<s) 

Treatment  of  bum(s) „, 

Trsatment  of  tjurrys) 


Physician 

work 
RVUs'« 


•2.94 
•1.91 
•3.27 
•3.97 
•17.84 
•17.79 
•16.27 
•17.92 
•10.25 
•11.41 
•35.23 
•36.23 
•35.10 
•8.74 
V.52 
3.96 
5.54 
•7.29 
•4.85 
•4.32 
•4.29 
•2.03 
0J3 
•2.09 
•4.92 
•1.86 
•3.74 
•4.74 
•5J9 
•9J8 
•5.15 
•5.72 
•4.46 
•7.05 
•12.40 
•11.59 
•10.64 
•10.85 
•11.67 
•9.34 
•8.43 
•7.13 
•9J8 
•13.26 
•23.26 
•37.96 
•12.57 
♦0.78 
0.86 
0.86 
1.95 
•7.95 
•9.90 
•9.24 
•10.85 
•12.69 
•14.57 
•12J8 
•14.21 
•9J4 
•11.43 
•11.46 
•12.66 
•21.57 
•7.54 
•10.72 
•11J6 
•1Z63 
•1552 
•15.48 
0.86 
0.87 
2.36 
0.60 


Direct  in 

office 

practice 

eniense 

RVUs 


2.37 

NA 

2.40 

2.39 

NA 

NA 

NA 

NA 

2.90 

NA 

2.13 

2.13 

2.13 

2.81 

NA 

1.07 

1.21 

2.41 

1.96 

1.74 

1.71 

0.77 

0.10 

1.65 

2.36 

1.67 

NA 

1.36 

1.36 

HA 

2.90 

2.99 

2.88 

2.98 

NA 

NA 

NA 

NA 

NA 

HA 

2.68 

NA 

2.44 

NA 

NA 

NA 

NA 

OM 

0.86 

0.95 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.60 

0.65 

0.80 

0.60 


Direct  out 
of  office 
practice 
enjense 
RVUs 


1.30 

1.14 

1.30 

1.30 

1.46 

1.46 

1.46 

1.46 

1.46 

1.58 

2.13 

2.13 

2.13 

1.46 

1.62 

0.08 

0.08 

1.62 

1.37 

1.13 

1.13 

0.50 

0.00 

0.76 

0.99 

0.99 

1.48 

0.99 

0.99 

1.46 

2.26 

2.26 

2.26 

2.26 

1.70 

1.46 

1.46 

1.46 

1.46 

1.46 

1.46 

1.46 

1.46 

1.78 

1.96 

2.22 

1.71 

0.16 

0.16 

0.16 

0.16 

1.92 

1.96 

1.60 

2.22 

1.96 

1.96 

1.96 

1.96 

1.28 

2.22 

1.96 

1.96 

1.96 

1.60 

2.22 

1.79 

1.96 

1.96 

1.96 

0.16 

0.16 

0.16 

0.16 


Total  in 

office 

practice 

emenae 

f^VUs 


3.73 

NA 

3.84 

3.99 

NA 

NA 

NA 

NA 

6.14 

NA 

11.48 

11.48 

11.45 

5.59 

NA 

2.29 

2.86 

4.57 

3.53 

3.10 

3.07 

1.40 

0.20 

2.50 

3.99 

2.46 

NA 

2.75 

2.99 

NA 

4.81 

5.04 

4.61 

5.30 

NA 

NA 

NA 

NA 

NA 

5.30 

NA 

5.12 

NA 

NA 

NA 

NA 

1.22 

1.24 

^JX 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.93 

0.99 

1.58 

0.91 


Total  out 
of  office 
practice 
expense 
RVUs 


2.42 
1.98 
2.50 
2.66 
6.44 
6.38 
6.00 
6.42 
4.38 
4.87 
11.48 
11.48 
11.46 
3.93 
3.83 
1.09 
1.49 
3.60 
2.81 
2.35 
2.36 
1.07 
0.08 
1.42 
2.31 
1.62 
2.63 
2.31 
2.56 
4.02 
4.03 
4.16 
3.85 
4.44 
5.23 
4.61 
4.36 
4.42 
4.60 
4.06 
3.81 
3.50 
3.93 
5.58 
8.08 
11.61 
5.40 
0.38 
0.39 
0.40 
0.68 
4.21 
4.81 
4.09 
5.40 
5.49 
6.07 
5.56 
6.08 
3.77 
5.52 
5.29 
5.62 
7.82 
3.73 
5.40 
4.98 
5.56 
6.53 
6.60 
0.40 
0.40 
0.80 
0.38 


Mal- 
practice 
RVUs 


0.86 

0.78 

0.90 

0.93 

3.46 

3.24 

3.02 

3.29 

1.62 

2.03 

5.33 

5.33 

5.33 

1.11 

0.95 

0.56 

0.79 

0.13 

0.39 

0.13 

0.19 

0.06 

0.03 

0.12 

0.12 

0.05 

0.05 

0.29 

0.73 

0.87 

0.64 

0.68 

0.56 

0.61 

2.01 

1.33 

1.12 

1,22 

1.22 

1.10 

0.85 

0.73 

0.46 

2.28 

2.76 

2.68 

2.54 

0.04 

0.03 

0.07 

0.25 

0.63 

1.19 

0.55 

1.43 

1.50 

2.27 

2.05 

2.67 

0.73 

1.39 

1.82 

2.09 

3.24 

0.58 

1.58 

1.37 

1.87 

3.39 

3.76 

0.03 

0.03 

0.38 

0.03 


Total  in 
office 


7.53 

NA 

8.01 

8.89 

NA 

NA 

NA 

NA 

18.01 

NA 

52.04 

52.04 

51.88 

15.44 

6.81 
9.19 
11.99 
8.77 
7.55 
7.55 
3.49 
0.56 
4.71 
9.03 
4.37 
NA 
7.78 
9.11 
NA 
10.60 
11.44 
9.62 
12.96 
NA 
NA 
NA 
NA 
NA 
NA 
14.58 
NA 
14.96 
f4A 
NA 
NA 
NA 
2.04 
2.13 
2.29 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.85 
1.89 
4.31 
1.74 


Total  out 
of  office 


6.22 
4.67 
6.67 
7.56 
27.74 
27.41 
2559 
27.63 
16.25 
18J1 
52.04 
52.04 
51.88 
13.78 
12  JO 
5.61 
7.82 
11.02 
8.05 
6.80 
6.84 
3.16 
0.44 
3.63 
7.35 
3.53 
6.42 
7.34 
8.67 
14.27 
9.82 
1056 
8J6 
12.10 
19.64 
17.53 
16.11 
16.49 
17.49 
14.50 
13.09 
11J6 
13.77 
21.12 
34.10 
52.25 
20.51 
1.20 
1.28 
1.33 
258 
12.79 
15.90 
13.88 
17.68 
19.68 
22.91 
19.98 
22.96 
13.84 
18.34 
18.57 
20.40 
32.63 
11.85 
17.70 
17.74 
20.06 
25  44 
25.84 
152 
1.30 
3.53 
151 


'  CPT  CDdM  and  dawrnplioRs  oiiiy  ara  ocpyrigM  1  gae  Am«nc»>  MKlictf 
'Copftt^t  1994  Am«ncar  OtrKM  AnocNSon.  M  ngMs  raMrvad 
**  Mtotfes  RVUs  ars  not  lor  Madioara  Paymant 

*•  Wortl  RVUa  mcraasad  in  global  aurgical  pacfcaga. 


AaaooMon.  Al  ngha  Raaarvad.  Ac^icabla  FARS/DFARS  Apply. 


T120r 


Register  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Proposed  Rules 


Addendum  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CFT'/ 
HCPCS^ 

MOO 

Status 

Dwauipfloo 

Physioan 

work 
RVUs" 

Direct  in 

office 

practice 

eimense 

RVUs 

Direct  out 
of  office 
practice 

RVUs 

Total  in 

office 

practne 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mai- 

practKa 

RVUs 

Total  in 
office 

Total  out 
of  office 

16025 
16030 
16035 
16040 
18041 

A 

A 

A 

A 

A 

A 

G 

Q 

G 

G 

G 

6 

G 

G 

G 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Treatonert  ol  bufn(s) 

Trealmeni  o(  bum<8) 

Indsion  c/  bum  scab  

Bum  viround  excision  -... 

Riim  wntmrl  ttxcMon 

1.85 
2.06 
-4.82 
1.02 
2.70 
2.35 
♦0.56 
♦0.19 
♦0.19 
♦•1.06 
♦•0.56 
♦0.11 
♦0.11 
♦•2.04 
♦•0.79 
•4.50 
•9.16 
•13.20 
•0.58 
0.59 
0.38 
0.50 
•0.91 
•1.17 
•1.58 
•1.79 
•1.94 
•2.34 
•1.32 
•1.49 
•1.77 
•2.06 
•2.59 
•3.20 
•1.17 
•1.72 
•2.04 
•2.64 
•3.21 
•4.44 
7.60 
2.85 
2.85 
2.85 
0.96 
0.73 
•1.43 
0.84 
0.42 
3J7 
1.53 
1.27 
•3.18 
•4.30 
•3.67 
•5.56 
•6.06 
2.93 
•5.14 
•5.99 
•13.53 
•8.80 
•7.73 
•15.49 
•15.72 
•16.00 
•15.44 
•18.90 
•21.55 
1.27 
0.63 
10.07 
•15.62 
•5.85 

0.78 
1.27 
1.04 
1.12 
1.30 
NA 
0.60 
0.03 
0.03 
0.77 
0.60 
0.03 
0.03 
0.77 
0.77 
1.06 
1.14 
1.26 
0.77 
0.65 
0.07 
0.53 
0.86 
0.90 
0.90 
0.90 
0.90 
a90 
0.87 
0.90 
0.90 
0.90 
0.90 
0.90 
0.87 
0.90 
0.90 
0.90 
0.90 
0.90 
3.18 
0.97 
0.97 
0.97 
0.31 
0.74 
0.86 
0.36 
0.04 
5.07 
3.91 
1.00 
4.17 
4.36 
4.32 
4.54 
4.54 
NA 
4.43 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.57 
0.60 
NA 
NA 
NA 

0.16 

0.16 

0.34 

0.16 

0.16 

0.16 

0.26 

0.00 

0.00 

0.26 

0.26 

0.00 

0.00 

0.26 

0.47 

0.61 

0.61 

0.61 

0.26 

0.26 

0.00 

0.16 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.26 

0.49 

0.26 

0.26 

0.26 

0.26 

0.26 

0.49 

0.16 

0.00 

0.00 

0.00 

0.00 

0.74 

0.86 

0.16 

0.00 

2.21 

0.09 

0.16 

1.18 

1.73 

1.73 

1.40 

1.40 

0.70 

1.74 

2.35 

3.03 

2.68 

1.95 

3.03 

3.03 

3.03 

2.38 

2.39 

2.42 

0.11 

0.00 

1.44 

1.44 

1.17 

1.37 
2.03 
2.40 
1.71 
2.30 
NA 
0.86 
0.08 
0.06 
1.18 
0.88 
0.07 
0.06 
1.39 
1.12 
2.34 
3.48 
4.58 
1.08 
0.93 
0.17 
0.76 
1.26 
1J8 
1.47 
1.53 
1.57 
1.71 
1.37 
1.45 
1.52 
1.60 
1.73 
1.91 
1.34 
1.51 
1.59 
1.73 
1.87 
220 
5.61 
1.84 
1.83 
1.83 
0.58 
1.07 
1.36 
0.63 
0.15 
6.99 
5.11 
1.52 
5.88 
6J7 
6.15 
6.88 
6.99 
NA 
6.73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.42 
0.88 
NA 
NA 
NA 

0.61 

0.67 

1.54 

0.54 

0.91 

0.83 

0.45 

0.05 

0.04 

0.56 

0.45 

0.03 

0.03 

0.77 

0.75 

1.79 

2.84 

3.79 

0.46 

0.46 

0.09 

0.32 

0.54 

0.61 

0.70 

0.76 

030 

0.94 

0.64 

0.68 

0.75 

0.83 

0.96 

1.41 

0.61 

0.74 

0.82 

0.96 

1.10 

1.70 

1.93 

0.6<: 

0.65 

0.65 

0.21 

1.07 

1.36 

0.40 

0.10 

3.49 

0.46 

0.51 

2.24 

3.17 

2.99 

3.05 

3.16 

1.56 

3.45 

4.37 

7.06 

5.45 

4.34 

7.55 

7.65 

7.63 

6.53 

7.67 

8.24 

0.43 

0.15 

4.49 

5.88 

236 

0.05 

0.08 

0.34 

0.53 

0.53 

0.53 

0.03 

0.02 

0.01 

0.04 

0.03 

0.02 

0.01 

0.01 

0.03 

0.18 

0.39 

0.69 

0.03 

0.04 

0.01 

0.04 

0.10 

0.12 

0.16 

0.21 

0.26 

0.49 

0.12 

0.16 

0.19 

0.25 

0.32 

0.51 

0.15 

0.18 

0.23 

0.28 

0.33 

0.60 

0.31 

0.17 

0.11 

0.12 

0.01 

0.02 

0.02 

0.07 

0.05 

0.28 

0.04 

0.13 

0.46 

0.51 

0.35 

0.60 

0.60 

0.31 

0.91 

0.88 

1.96 

1.17 

1.27 

2.15 

2.38 

1.99 

1.04 

2.77 

2.56 

0.07 

0.04 

2.43 

323 

0.67 

327 
4.19 
7.56 
326 
5.53 
NA 
1.45 
0.29 
0.28 
2.28 
1.45 
020 
0.18 
3.44 
1.94 
7.11 
13.03 
18.47 
1.69 
1.56 
0.56 
1.30 
227 
2.67 
321 
353 
3.77 
4.54 
2.81 
3.10 
3.48 
3.90 
4.64 
5.62 
2.66 
3.41 
3.86 
4.65 
5.41 
724 
13.52 
4.86 
4.79 
4.80 
1.54 
1.82 
2.81 
1.54 
0.62 
10.64 
6.68 
2.92 
9.51 
11.18 
10.17 
13.04 
13.65 
NA 
12.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.76 
1.55 
NA 
NA 
NA 

2.51 
2.83 
6.70 
2.09 
4.14 

16042 

Riim  wTNVHl  Axcisinr)    

3.71 

17000 
17001 
17002 

Oflstroy  tjenign^xemal  lesion 

Daalfuctiofi  o(  adcH  lesions  

1.04 
026 

Desinjction  of  adcft  lesions  

024 

17010 

Destructian  aldn  leaionts)  

1.66 

17100 

DestrucUon  of  aUn  leaion 

1.04 

17101 

Destruction  o4  2nd  lesion 

0.16 

17102 

Basil  uction  of  addl  lesions  

0.15 

17104 

Destruction  of  skin  lesions 

2.82 

17106 

Destruction  of  stun  lesions 

1.57 

17106 



Destruction  of  sicin  lesions 

6.56 

17107 

Destruction  of  sl(in  lesions    

12.39 

17106 

Deatruction  of  skin  lesions 

17.68 

17110 

Dflatruction  of  skm  Idsions  

1.07 

17200 

1.09 

17201 
172S0 

Electrocautery  added  lesions  

Chemical  cautery,  tissue  

0.48 
0.86 

17260 

1.55 

17261 

Destruction  o(  aldn  tooionD 

1.90 

17262 

2.44 

17263 
17264 
17266 

Deatr\iCtion  o«  atdn  leeiona „ 

Deatouctinn  of  sidn  laaions  ..„ 

Destruction  of  Mn  Inaionii 

2.76 
3.00 
3.77 

17270 

Desliuction  of  sMn  laakw 

2.08 

17271 

2.33 

17272 

Destruction  of  sIdn  lesions 

2.71 

17273 

3.13 

17274 

Dflotouction  nf  akin  hminrm 

3.87 

DnatnKiinn  nf  nirin  hwionn 

5.12 

17260 

1.93 

17261 

2.64 

17282 

3.09 

17263 

Destruction  of  skin  lesions 

3.88 

17264 
17266 

Destruction  of  skin  lesions 

4.64 
6.74 

17304 

PlMMiMiaii^mi  w  of  stun  lesion 

9.84 

17306 
17306 
17307 

2nd  Stage  chemoeurgery 

3.68 
3.61 
3.62 

17310 
17340 

Extensive  sMn  chamoaurgeiy 

Crvotherapy  of  sWn 

1.17 
1.82 

17360 
19000 
19001 

SWn  peel  Itwrapy 

DfBinago  of  tv6Ml  tosion  ...» 

2.81 
1.31 
0.57 

19020 
19030 
19100 
19101 
19110 

.  ■  ■   - ' .     « -  - '  -  - 

incision  01  Dreasi  laaion » 

Infection  lor  breast  x-ray 

Biopsy  of  breast 

Biopey  of  breaal 

Ninifile  emikwiilidn 

7.14 
2.03 
1.91 
537 
7.98 

19112 



Exciaa  breast  duct  listuia 

7.01 

19120 

Removal  of  hrnait  lesion 

921 

19125 

9.82 

19126 

Excision,  addl  braaat  lesion 

4.80 

19140 

Removal  of  breast  tissue 

9.50 

19160 

Removal  of  hrnnin  liaaue  

1124 

19162 
19180 
19182 
19200 

Remove  breast  tiiaue,  nodes 

Removal  of  breast 

Removal  of  breast 

Remove  of  braatf 

Removal  of  breast 

Removal  of  breast 

22.57 
15.42 
13.34 
25.19 

1fl??0 
19240 



25.75 
25.62 

19260 

Removal  of  cheat  iwal  lesion 

23.01 

19271 

Revision  of  chest  wal 

29.34 

19272 



Extensive  chest  waM  surgery 

32.35 

19290 
19291 

Place  needto  wve,  breast 

Place  nnnrin  wire,  breast   

1.77 
0.82 

19316 

Suwffnion  o<  hrmnt 

16.99 

19318 

Reduction  of  large  braaat 

24.73 

19324 

Enlarge  breast  

9.38 

' CPT  oodss  aid dncnptont  only  M copyngM  IMSAinancan  MaOeal  Atsooabon. 

<CapyngfM  IW4  AiMncsn  OaMil  AnocNlon.  M  ngMs  raaarvM 
>  *  MtatM  RVUi  M  (101  tor  MKScwe  Paymam. 
•' Wofk  RVUt  mawMd  m  gWMl  wvcal  package 


I  Aghts  nnarved  AppkcaOto  FARS/OFARS  Apply. 


UMI 


FpflprjiT     IJiJoJtts^' 


1.  62. 


997  /  Proposed  Rules  33201 


CRT'/ 
HCPCS? 


19326 

19328 

19330 

19340 

19342 

19350 

19356 

19357 

19361 

19364 

19366 

19367 

19366 

19369 

19370 

19371 

19380 

19396 

20000 

20005 

20100 

20101 

20102 

20103 

20150 

20200 

20205 

20206 

20220 

20225 

20240 

20245 

20250 

20251 

20500 

20501 

20520 

20525 

20550 

20600 

20605 

20610 

20615 

20660 

20660 

20661 

20662 

20663 

20665 

20670 

20680 

20690 

20692 

20693 

20694 

20802 

20605 

20806 

20816 

20822 

20824 

20627 

20638 

20900 

20902 

20910 

20912 

20920 

20922 

20924 

20926 

20931 

20937 

20838 


MOO 


ADDENDUM  C.-RELATIVE  VALUE  UNITS  (RVUS)  AND  REUTED  INFORMATION-Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Enlarge  breast  with  implant  .... 

Removal  o(  breast  implant 

Removal  of  implant  material  ... 

immecMe  breast  proslhMis  ., 

Delayed  brMsl  proelhesis 

Breast  reoonstniction 

Correct  invertod  nipple<s) 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstnjcton 

Breast  reconstruction 

Breast  reconstruction 

Breast  reoonstfudion 

Breast  reconstruction 

Surgery  ol  breast  capsule  

Removal  of  breast  capsule 

Revise  breast  reconstruction  .. 

Design  custom  breast  impiani 

Incision  of  abscess  

Incision  ol  deep  abscess _. 

Exptore  *KXjnd,  neck  

Explore  wound,  chest  „ 

Exptore  wound,  abdomen 

Explore  wound,  extremity 

Excise  epiphyseal  bar 

Musde  biopsy 

Deep  muscle  biopsy 

Needte  biopsy,  musde  , 

Bone  biopsy,  trocar/needte 

Bone  twpsy,  trocar/neede 

Bone  biopsy,  exdsional 

Bone  bioJMy,  exdsional 

Open  bone  txopsy  „ 

Open  bone  biopsy  

Injection  of  sinus  tract „. 

Inject  sinus  tract  for  x-ray 

Removal  ol  foreign  l»ody  „.. 

Removal  of  foreign  t>ody  

Inj  tendorVligament^:yst 

Drain/iniect  jointAxirsa 

Drair/ir^ect  joint/borsa  

DrainAnject  (oint/bursa  

Treatment  of  bone  cyst 

Insert  and  remove  bone  pin  .... 
Apply,  remove  fixation  device  .. 

Applicabon  of  head  brace 

AppHcabcn  of  pelvis  brace 

AppHcaUori  o(  Itiigh  brace 

Removal  of  fixation  device  

Removal  o(  support  implant 

Removal  of  support  imptart , 

Apply  bone  fixation  device 

Apply  bone  fixation  device 

Adiust  bone  fixabon  device 

ReoKMB  bone  fixation  device  ... 

Replantaiion.  arm,  complete 

Replart  torearm,  complete „ 

Replantation,  hand,  compMe  ... 

Replamatron  digit,  complete 

Replantation  digrt,  complete 

Replanlalion  thumb,  complete  .. 
Replantation  ttnimb,  complete .. 

Replantaiion.  foot,  complete 

Removal  o«  bone  for  graft 

Removal  ol  bone  for  graft 

Remove  cartilage  for  graft  _ 

Remove  cartilage  for  graft  

Removal  of  fascia  for  graft  

Removal  of  fascia  for  graft  

Removal  of  tendon  for  graft 

Renx>val  of  tissue  lor  graft  „, 

Spnal  bone  allograft „. 

Spinal  bone  autograft  

Spinal  bone  autograft  


Physician 

work 
RVU8»« 


•8.45 
*S.68 
7.59 
6.33 
•11.20 
•8.92 
•7.57 
16.72 
17.82 
•29.04 
19.84 
•25.73 
•32.42 
•29.82 
•8.05 
•9.35 
•9.14 
2.17 
•2.12 
•3.42 
•10.08 
•322 
3.68 
4.95 
•13.89 
1.46 
2.35 
0.99 
1.27 
1.87 
•3,23 
•3.96 
•5.03 
•5,56 
•1.23 
0.76 
•1.86 
•3.50 
0.86 
0.66 
0.68 
0.79 
•2.28 
•2.23 
2.61 
•4.88 
•6.07 
•5.43 
•1J1 
•1.74 
13S 
3,52 
6.41 
'5.86 
•4.16 
39.56 
•50.00 
60.19 
•30.94 
•25.56 
•30.94 
•26.41 
•41.41 
•5.68 
•7.56 
•5.34 
•6.35 
•5.31 
•6.61 
•6.48 
•5.53 
1J1 
2.79 
3.02 


Direct  in 

otfKe 

practice 

eioense 

RVUs 


UA 
MA 
NA 
NA 
NA 
3.28 
2.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.72 
1.13 
1.43 
2.19 
2.16 
2.16 
2.19 
NA 
0.97 
2.50 
1.11 
1.08 
1.89 
NA 
NA 
NA 
NA 
1.72 
3.99 
1.72 
1.72 
0.76 
0.75 
0.75 
0.75 
1.19 
1.84 
NA 
NA 
NA 
NA 
0.73 
1.72 
1.89 
NA 
NA 
NA 
2.28 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.96 
NA 
1.96 
NA 
NA 
1.96 
HA 
NA 
NA 
0.00 
NA  I 


Direct  out 
of  office 
practice 

emenae 
RVUs 


1.44 
1.17 
1.08 
0.00 
1.36 
1.44 
1.24 
2.53 
1.44 
2,26 
1.44 
1.44 
1.71 
1.71 
1.24 
1.44 
1.44 
1.72 
0.54 
0.90 
0.82 
0.82 
0.82 
0.82 
0.82 
0.16 
0.16 
0.16 
0.16 
0.16 
1.31 
1.31 
0.89 
0.80 
1.31 
0.08 
1.31 
1.31 
0.13 
0.13 
0.13 
0.11. 
0.79 
1.45 
0.15 
2.68 
1.26 
1.26 
0.54 
1.31 
1.89 
0.00 
0.00 
3.79 
1.90 
10.23 
10.42 
10.23 
6.27 
6,27 
6.27 
6.27 
4.12 
1.55 
2.22 
1.55 
1.55 
1.55 
1.55 
1.55 
1.56 
0.00 
0.00 
0.00 


Total  in 

office 

practice 

emenae 

RVUs 


NA 

NA 

NA 

NA 

NA 

6.26 

5.28 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.72 

1.86 

2.55 

5.13 

3.42 

3.54 

3.89 

NA 

1.54 

3,63 

1.60 

1.63 

z.n 

NA 

NA 

NA 

NA 

2,38 

5.04 

2,52 

2.94 

1.12 

1.07 

1.06 

1.10 

1.97 

2.77 

NA 

NA 

NA 

NA 

1.20 

2.50 

3.15 

NA 

NA 

NA 

3.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.71 
NA 

3.67 
NA 
NA 

3.99 
NA 
NA 
NA 

0.71 
NA 


Total  out 
of  office 
practice 
enjense 
RVUs 


3JBk 
2.83 
3.16 
1.84 
4.56 
4.01 
3J9 
7.26 
6.50 
9.90 
6.79 
8,24 
10.04 
9.47 
3.54 
4.14 
4.10 
1.72 
1.14 
^M 
3.46 
1.79 
1.90 
2.22 
4.44 
0.56 
0.79 
0.45 
0.50 
0.67 
2.36 
2.56 
2.36 
2.50 
^M 
0.28 
2.03 
2.44 
0J6 
032 
0.32 
0.32 
1.48 
2,28 
0.78 
4.48 
3.10 
2.90 
0^6 
2J0y 
3.16 
0.90 
1.60 
6.00 
331 
10.23 
25.32 
10.23 
15.43 
14.06 
16.43 
14.29 
15.44 
3,21 
4.54 
3.08 
3.42 
3.16 
3.49 
3.49 
3.18 
0.46 
0.71 
0.76 


practice 
RVUs 


1.13 
0.73 
0.75 
2.06 
2.03 
1.38 
1.00 
2.37 
3.88 
3.58 
3.18 
3.88 
3.88 
3.88 
1.19 
1.54 
1.67 
0.31 
0.08 
'0.28 
1.16 
0.37 
0.45 
0.60 
2.03 
0.18 
0.33 
0.14 
0.09 
0.28 
0.18 
0.44 
0.76 
0.92 
0.04 
0.02 
0.06 
0.33 
0.04 
0.05 
0.06 
0.06 
0.06 
0.14 
0,21 
0.66 
1.03 
0.76 
0.07 
0.11 
0.61 
0.58 
0.68 
0.42 
0.41 
6.17 
7.56 
9.40 
4.63 
3.83 
4.63 
3.94 
6.17 
0.46 
0.80 
0.09 
0.64 
O.SO 
0.71 
0.85 
0.39 
0.28 
0.44 
0.47 


Total  in 
Office 


NA 
NA 
NA 
NA 
NA 
16.66 
13.86 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4,20 
4.06 
6,25 
16J7 
7.01 
7.67 
9.44 
NA 
3.18 
6.31 
2.73 
2.99 
4.93 
NA 
NA 
NA 
HA 
3.66 
5.82 
4.46 
6.77 
2.02 
1.78 
1.81 
1.94 
4.31 
5.14 
NA 
NA 
NA 
NA 
2.58 
4.36 
7.01 
NA 
NA 
NA 
8.36 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.74 
NA 
9.00 
NA 
NA 
11.31 
NA 
NA 
NA 
3.94 
NA 


Total  OU 
Of  oHice 


13.43 

9.24 

11.50 

1023 

17.78 

1441 

11.96 

26  J6 

2820 

42.52 

29.81 

37.86 

46,34 

43.17 

12.78 

15.03 

14.81 

420 

3.34 

5.60 

14.70 

6.38 

6.03 

7.77 

20.16 

220 

3.47 

1.58 

^M 

2.82 

5.76 

6.96 

8.14 

8.98 

3.15 

1.06 

3.96 

627 

126 

^xo 

1.06 
1.16 
3.82 
4.66 
3.50 
10.02 
1020 
9.09 
2.34 
3.86 
7.01 
5.00 
8.90 
1228 
7.88 
55.96 
82.86 
79  J2 
51.00 
43.60 
51.00 
44.64 
63.02 
924 
12.89 
8.61 
10.41 
8.97 
10.81 
10.82 
9.10 
2.56 
3.94 
425 


<  CPT  oo«M  sod  dMCripiona  only  are  oopyngtit  1 906  Americwi  MKlcal 
'Copync^  1904  Amaicw  Oanial  Asaooaton.  AN  nghtt  r^turvM 
>*  mdtariM  RVU  are  not  tor  MadKare  Payment 
'•  Work  RVUs  ncraaaad  m  global  suTBKtf  pack^a. 


Aaaodaaon  Al  ngtns  Reserved.  Appkcable  FARS^JFARS  »C(*t 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CRT'/ 
HCPCS' 


20950 

20965 

20956 

20957 

20962 

20969 

20970 

20972 

20973 

20974 

20975 

21010 

21015 

21025 

21026 

21029 

21030 

21031 

21032 

21034 

21040 

21041 

21044 

21045 

21060 

21060 

21070 

21078 

21077 

21079 

21060 

21061 

21062 

21063 

21064 

21066 

21066 

21067 

21100 

21110 

21116 

21120 

21121 

21122 

21123 

21125 

21127 

21137 

21136 

21139 

21141 

21142 

21143 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21196 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Recoot  fluid  pressure,  musde 
Fibuia  bone  graft,  microvasc  .. 

Iliac  bone  graft,  mcrovasc 

Ml  bone  graft,  microvasc 

Other  bone  graft,  nvcrcvasc  ... 

BorwMdn  graft,  microvasc  

BorwMdn  graft,  lac  crest  

Bon»«ldn  graft,  melaftaisal 

Bone  sMn  graft,  graal  toe 

Electric^  bone  aHmuMion 

Electncai  bone  aUtniailon 

Incision  oi  jaw  )oini »_. 

Reeertion  of  iaciat  tunw 

Eniaion  ol  bone,  lower  jaw  .... 

Excision  at  facial  bone<s)  

Contour  oi  face  borw  lesion  .. 
Removal  of  face  bone  lesion  ., 
Remove  exostosis,  marxlUe . 
Remove  exostosis.  maxiMa  .... 
RenvMal  of  face  bone  lesion  . 
nemoval  of  jaw  bone  lesion  .. 
Removal  ol  jaw  bone  lesion  .. 
Removal  o<  jaw  bone  lesion  .. 

ExtanakM  taw  suigsiy 

RenKWit  ct  Jaw  joirtf „„.» 

Remove  jaw  joinl  cartiage  .... 

Remove  coronoid  process 

Prepare  iaoa^oral  prosthesis .. 
Pr  spare  face/oral  prosthesis  .. 
Prspare  lace^oril  prosthesis .. 
Prepare  facetani  prosthesis .. 
Prepare  (aoataral  prostheaia  ~ 
Prepare  laoataral  prosthesis  ~ 
Prapare  iaoetarai  proa6iaaia  ~ 
Prepare  faca^ocil  proatfieais .. 
Prepare  tacetarai  prostfiesn .. 
Prspaie  iaoe^oral  proathesis .. 
Prspars  fscetaral  prosthesis .. 

MaxMofccial  flxatlon 

Maidirtal  ftiatlon  »__ 

Iniadian.  jaw  joirt  x-ray 

RecoiietiuitiLm  ct  chin »»» 

Reconstruction  o(  chin  ...__._ 
Reconsftuction  ol  chin  ...__.„ 
Reconstruction  o4  chin  — ..«..« 
Augmentation  lower  jaw  borw 
AugmeKiMon  lower  jaw  bone 

Reduction  of  forehead  

Reduction  o(  forehead 

Reduction  at  forehead — 

Reconafruct  midlace,  Mori .... 
rieconsvuci  nmaiie.  won .... 
Reconstruct  mirfaoe,  lefort .... 
Heoonsvxd  mKiar.ii,  leion  .... 
Reconekuct  midlace,  lekxt .... 
Reoonatrud  midttice.  letort .... 
Reconstruct  midtace.  letort ... 
Reconetruct  midlace.  Mort ... 
Reconstruct  midtoca.  Mort ... 
Reconstruct  mKfaoe,  letort  ... 
Heconaauct  moace,  won  ... 
Reoonalruct  orbil/terehead  ... 
Reconetruct  orbit/forehead  ... 
Recorvtruct  entire  forehead  . 
Reconstruct  sntlte  forehead  . 
Coreour  cranial  borw  lesion  .. 

Reconstruct  cranial  bone 

Reoonskuct  cranial  bone  ...». 

Reoonskuct  cranial  bone 

Reoorvtrxjction  ot  midtaoe  .... 
Reconstruct  lower  jaw  bone  . 
Reconstruct  lower  law  bone  . 
Reconstruct  lower  jaw  borw  . 


Direct  in 

Direct  oU 

Total  In 

Total  out 

Physician 

oflice 

of  office 

office 

of  office 

Mal- 

Total In 

Total  out 

worl( 

practice 

practice 

practice 

practice 

practice 

office 

of  office 

RVUs'* 

expense 
RVUs 

expense 
RVUs 

ex)Anse 
RVUs 

ex)ense 
RVUs 

RVUs 

1.26 

NA 

0.16 

NA 

0.51 

0.17 

NA 

1.94 

•39.21 

^4A 

3.19 

NA 

13.76 

5.87 

NA 

58.84 

•39.27 

NA 

3.13 

NA 

13.57 

5.26 

NA 

58.10 

•40.65 

NA 

3.13 

NA 

13.91 

5.45 

NA 

60.01 

37.00 

NA 

3.19 

NA 

13.15 

5.26 

NA 

55.41 

'43.92 

NA 

3.19 

NA 

14.95 

6.57 

NA 

65.44 

•43.06 

NA 

3.19 

NA 

14.73 

6.44 

NA 

6423 

•42.99 

NA 

3.19 

NA 

14.73 

6.49 

NA 

6421 

•45.76 

NA 

3.19 

NA 

15.43 

6.91 

NA 

68.10 

0.62 

0.11 

0.00 

0.39 

0.25 

0.53 

1.54 

1.40 

2.60 

NA 

0.00 

NA 

0.69 

0.56 

NA 

3.85 

9.06 

NA 

2.05 

NA 

4.68 

0.93 

NA 

14.67 

4.94 

NA 

2.02 

NA 

3.79 

1.13 

NA 

9.86 

•10.06 

3.17 

1.76 

6.15 

4.44 

0.38 

16.59 

14.88 

4.53 

3.17 

1.76 

4.92 

3.20 

0.28 

9.73 

8.01 

7.21 

3.00 

1.59 

5.51 

3.69 

0.78 

13.50 

11.68 

6.04 

2.79 

1.41 

4.79 

3.10 

0.29 

11.12 

9.43 

•3.24 

2.20 

0.90 

3.48 

1.87 

0.32 

7.02 

5.43 

3.14 

2.17 

0.90 

3.41 

1.86 

0.35 

6.90 

5.35 

15.11 

2.90 

1.41 

7.04 

5.22 

0.89 

23.04 

2122 

2.01 

229 

0.90 

3.29 

1.59 

0.24 

5.54 

3.84 

•6.71 

2.90 

1.41 

5.12 

3.29 

0.50 

12.33 

10.50 

11.08 

NA 

1.41 

NA 

4.38 

1.11 

NA 

16.57 

15.11 

NA 

1.58 

NA 

5.50 

1.58 

NA 

2228 

10.07 

NA 

4.67 

NA 

8.13 

1.06 

NA 

1928 

9.56 

NA 

4.67 

NA 

8.01 

1.04 

NA 

18.61 

7.66 

NA 

2.05 

NA 

4J3S 

0.82 

NA 

12.83 

12.54 

1.75 

1.75 

5.18 

5.18 

1.35 

19.07 

19.07 

31.54 

1.75 

1.75 

9.79 

9.79 

3.39 

44.72 

44.72 

20.88 

1.75 

1.75 

7.20 

720 

225 

30.33 

30.33 

23.46 

1.75 

1.75 

7.83 

7J3 

2.52 

33.81 

33.81 

21.38 

1.75 

1.75 

7.32 

7.32 

2.30 

31.00 

31.00 

19.50 

1.75 

1.75 

6.87 

6.87 

2.10 

28.47 

2&47 

18.04 

1.75 

1.75 

6.51 

6.51 

1.94 

26.49 

26.49 

21.04 

1.75 

1.75 

7.24 

724 

228 

30.56 

30.56 

8.41 

1.75 

1.75 

4.18 

4.18 

0.90 

13.49 

13.49 

23.29 

1.75 

1.75 

7.79 

7.79 

2.51 

33.59 

33.59 

23.29 

1.75 

1.75 

7.79 

7.79 

2.51 

33.59 

33.59 

4.04 

3.17 

1.76 

4.77 

3.06 

0.11 

8.92 

721 

5.03 

3.17 

1.76 

5.07 

3.35 

0.46 

1056 

8.84 

a8i 

422 

0.09 

5.33 

0.30 

0.06 

620 

1.17 

•4.93 

3.96 

2.02 

6.03 

3.63 

0.42 

11.38 

&98 

-7.64 

3.96 

2.02 

6.67 

428 

0.66 

14.97 

12.58 

•8.52 

NA 

2.02 

NA 

4.49 

0.73 

NA 

13.74 

•11.18 

NA 

2.02 

NA 

5.11 

0.95 

NA 

1722 

•10.62 

3.98 

2.02 

7.30 

4.90 

0.54 

18.46 

16.06 

•11.12 

4.50 

2.02 

8.13 

5.10 

0.92 

20.17 

17.14 

•9.82 

NA 

1.41 

NA 

4.06 

0.83 

NA 

14.70 

•12.19 

NA 

ISO 

NA 

4.84 

1.04 

NA 

18.07 

•14.61 

NA 

i.se 

NA 

5.41 

125 

NA 

2127 

16.92 

2.58 

2.58 

722 

722 

1.68 

25.82 

25.82 

17.56 

NA 

2.53 

NA 

7.32 

1.74 

NA 

26.64 

18.30 

NA 

2.53 

NA 

7.49 

1.81 

NA 

27.80 

•19.94 

NA 

2.58 

NA 

7.88 

1.68 

NA 

29.50 

•20.71 

NA 

2.58 

t4A 

8.06 

1.74 

f4A 

30.51 

•21.77 

NA 

2.58 

NA 

8.31 

1.81 

NA 

31.89 

•25.24 

NA 

2.84 

NA 

9.47 

2.17 

NA 

36.88 

•28.30 

NA 

2.66 

NA 

9.97 

2.42 

NA 

40.69 

•30.52 

NA 

2.84 

NA 

10.72 

2.59 

NA 

43.83 

•34.46 

NA 

2.84 

NA 

11.66 

2.94 

NA 

49.05 

•42.38 

NA 

2.84 

NA 

13.54 

3.63 

NA 

59.55 

•46.44 

NA 

2.84 

NA 

14.51 

3.96 

NA 

64.93 

•27.80 

NA 

2.84 

NA 

10.07 

2.37 

UA 

4024 

•33.17 

NA 

2.84 

NA 

11.36 

2.85 

NA 

47.38 

•22.25 

NA 

2.84 

NA 

8.76 

1.90 

NA 

32.91 

•25.19 

1^ 

2.84 

NA 

9.46 

2.17 

NA 

36.82 

•9.90 

NA 

1.59 

NA 

429 

0.83 

NA 

15.02 

•32.19 

NA 

2.58 

NA 

10.80 

2.77 

NA 

45.76 

•35.31 

NA 

2.58 

NA 

11.54 

3.03 

NA 

49.88 

•38.24 

NA 

2.58 

NA 

1224 

328 

NA 

53.76 

•22.46 

NA 

2.58 

NA 

8.48 

1.90 

NA 

32.84 

•17.15 

NA 

2.58 

NA 

721 

1.44 

NA 

25.80 

•19.84 

NA 

2.58 

NA 

7.85 

1.67 

NA 

29.36 

•1724 

NA 

2.58 

NA 

723 

1.44 

NA 

25.91                       f 

'  CPT  oodM  wv)  dMoiplions  onty  ar*  copytight  1906  American  Madical  AaMOMIon.  Al  RlgMs  Raaarved  Appicabta  FARS/DFARS  A|v»y. 
<Capr««g'<*  ^M*  Amancan  OantK  Aiaocilton  AN  nghta  raaarvad. 
»*lni>calai  RVUa  ar»  not  for  Maifcan  Paymant 
**  Worli  RVUa  ^icraaaad  m  0abtt  KXjcal  pariiags 
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II 


CPT'/ 
HCPCS2 


21196 

2119B 

21206 

21208 

21206 

21210 

21216 

21230 

21236 

21240 

21242 

21243 

21244 

21246 

21246 

21247 

21246 

21249 

21256 

21256 

21260 

21261 

21263 

21267 

21268 

21270 

21276 

21280 

21282 

21295 

21296 

21300 

21310 

21315 

21320 

21325 

21330 

21335 

21336 

21337 

21338 

21339 

21340 

21343 

21344 

21345 

21346 

21347 

21348 

21355 

21356 

21360 

21365 

21366 

21385 

21386 

21387 

21390 

21395 

21400 

21401 

21406 

21407 

21408 

21421 

21422 

21423 

21431 

21432 

21433 

21435 

21436 

21440 

21445 


ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Raoonstrud  lower  jaw  bone  .... 
Reconstruct  kswer  jaw  bone  .... 
Reconstruct  upper  jaw  bone  .... 
Augmentation  of  tactal  bones  .. 

Reduction  o(  facial  bones 

Face  bone  graft  

Lower  )aw  bone  graft 

Rib  cartilage  graft  

Ear  cartilage  graft  

Reconstruction  of  jaw  joint  

Reconstruction  of  jaw  joint  

Reconstruction  of  jaw  joint  

Reconstruction  of  lower  jaw  .... 

Reconstruction  of  jaw  

Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  .... 

Reoonstructwn  of  jaw „... 

Reooftstruction  of  jaw  

Reconstruct  lower  jaw  bone 

Reconstruction  of  ortjif , 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Augmentation  cheek  bone 

Reviskxi  orbitofacial  bones 

Revtskxi  of  eyeW  

Revision  of  eyelid  

Reviswn  of  jaw  musde/bone  .... 
Revision  of  jaw  musde^bone  .... 

Treatment  of  skul  fracture 

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 

TrwtmenI  of  nose  fracture 

Repair  of  nose  fracture _.... 

Repair  of  nose  fracture 

Repair  of  nose  fracture 

Repair  nasal  septal  fracture  

Repair  nasal  septal  fracture  

Repair  nasoettwnoid  fracture  .... 
Repair  nasoethmotd  fracture  .._ 

Repair  of  nose  fracture 

Repair  of  sinus  fracture  „ 

Repair  of  sinus  fracture  „ 

Repair  of  nose/jaw  fracture  

Repair  of  nose/jaw  fracture  

Repair  of  nose/jaw  fracture  

Repair  of  nose/jaw  fracture  

Repair  cheek  bor>e  fracture 

Repair  cheek  bone  fracture 

Repair  cheek  bone  fracture 

Repair  cheek  bone  fracture 

Repay  cheek  bone  fracture 

Repair  eye  socket  fracture  _ 

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  .„ 

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Treat  eye  socket  fracture 

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Reiiair  eye  socket  fracture  

Treat  mouth  roof  fracture 

Repair  mouth  roof  fracture  

Repair  mouth  roof  fracture  

Treat  cramofacai  fracture 

Repair  craniofacial  fracture 

Repair  craniotacial  fracture 

Repair  cramofaoal  fracture 

Repair  cramolaaal  fracture 

Repair  dental  ndga  Iractura 

Repair  dental  ridge  tractive 


Ptiysician 

work 
RVUs'* 


•18.91 
•14.16 
•14.10 
9.56 
6.28 
9.56 
10.07 
WJ07 
6.28 
•14.05 
12.10 
•20.79 
11.08 
11.08 
11.65 
21.15 
•11.48 
•17.52 
15.63 
15.13 
15.44 
29.43 
26.56 
17.66 
22.88 
9.56 
10.50 
5.64 
3.26 
1.43 
3.97 
0.72 
0.58 
•1.51 
•1.85 
3.52 
5.03 
8.05 
5.35 
2.52 
6.04 
7.56 
10.07 
12.10 
18.43 
7.63 
9.92 
11.86 
15.60 
3.52 
3.88 
6.04 
•14.95 
16.61 
8.56 
8.56 
9.07 
9.47 
11.85 
1J1 
3.05 
6.55 
8.05 
1157 
4.80 
7.78 
9.72 
6.59 
8.05 
23.69 
16.12 
26.21 
2.52 
5.03 


Direct  in 

office 

practice 

emerae 

RVUs 


MA 
NA 
NA 
4.23 
3.97 
4.36 
4^5 
NA 
4.25 
NA 
NA 
NA 
NA 
4.50 
4.50 
NA 
3.98 
3.98 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4J1 
NA 
NA 
NA 
NA 
NA 
1.95 
1.95 
2.17 
2.13 
NA 
NA 
NA 
NA 
2.68 
NA 
NA 
NA 
NA 
NA 
4.68 
NA 
NA 
NA 
2.28 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.17 
2.68 
NA 
NA 
NA 
4£8 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.98 
4.12 


Direct  out 
of  office 
practice 


2.58 

2.58 

2.29 

1.73 

1.73 

2.02 

2.02 

2.02 

2.02 

4.67 

4.67 

4.67 

2.02 

2.02 

2.02 

4.67 

2.02 

2.02 

2.02 

2.29 

2.29 

2.29 

2.29 

2.29 

2.29 

2.08 

2.29 

1.73 

1.73 

2.02 

2.02 

0.16 

0.16 

0.58 

0.79 

1.15 

1.46 

1.46 

1.46 

1.11 

1.46 

1.46 

2.01 

1.73 

1.73 

2.58 

2.58 

1.73 

1.73 

0.58 

0.88 

1.46 

2.01 

2.01 

1.73 

1.73 

1.73 

1.73 

1.73 

0.56 

1.11 

1.73 

1.73 

1.73 

2.58 

2.02 

1.73 

2.29 

2.29 

2.29 

2.29 

2.29 

2.02 

2.02 


Total  in 

office 

practice 

enwnse 

RVUs 


NA 
NA 
NA 
7.48 
6.39 
7.69 
7.70 
NA 
6.79 
NA 
NA 
NA 
NA 
8.20 
8.27 
NA 
7.75 
9.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.66 
NA 
NA 
NA 
NA 
NA 
2.55 
2.52 
3.02 
3.08 
NA 
NA 
NA 
NA 
3.90 
NA 
NA 
NA 
NA 
NA 
7.55 
NA 
NA 
NA 
3.59 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.97 
4.00 
NA 
NA 
NA 
6.89 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.47 
6.24 


Totdout 
of  office 
practice 
emenae 
RVUs 


7.63 
6.63 
6.14 
4.44 
3.65 
4.84 
4.98 
5.04 
4.07 
9.22 
8.83 
10.61 
5J1 
5.17 
5.24 
10.82 
5J6 
7.02 
625 
6.47 
6.54 
9.60 
9.24 
7.13 
8.49 
4.94 
5J7 
3.48 
3.00 
2.80 
3.38 
0.38 
0.35 
1.08 
1.45 
2.29 
3.07 
3.88 
3.06 
1.99 
3.24 
3.59 
4.88 
5.00 
6.39 
4.99 
5.54 
5.01 
6.02 
1.52 
2.11 
3.29 
6.06 
6.60 
4.23 
4.26 
4.31 
4.49 
5.01 
1.03 
2.06 
3.71 
4.05 
4J6 
4.33 
4.42 
4.50 
4.39 
4.74 
8.44 
6.74 
8.99 
3.07 
3.68 


practice 

RVUs 


1.58 

1.74 

1.19 

1.07 

0.76 

1.29 

1.42 

1.69 

1.09 

2.09 

2.25 

1.68 

1.93 

1.31 

1.04 

2.27 

^.7S 

3.29 

1.68 

1.63 

1.66 

1.65 

2.86 

2.13 

3.13 

1.41 

1.26 

0.61 

0.79 

0.13 

0.22 

0.11 

0.09 

0.21 

0.34 

0.52 

0.86 

1.56 

0.52 

0.38 

0.66 

0.70 

1.04 

1.08 

1.08 

0.81 

1.04 

1.36 

2.22 

0.17 

0.89 

0.89 

1.63 

2.36 

1.13 

1.25 

0.96 

1.37 

1.37 

0.17 

0.32 

0.74 

0.78 

0.99 

0.62 

1.19 

1.19 

0.71 

0.64 

2.10 

1.88 

2.08 

0.28 

0.56 


Total  in 
office 


NA 

NA 

NA 

18.11 

13.43 

18.54 

19.19 

NA 

14.16 

NA 

NA 

NA 

NA 

20.59 

20.96 

NA 

20.96 

30.23 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

18.63 

NA 

NA 

NA 

NA 

NA 

3.38 

3.19 

4.74 

5.27 

NA 

NA 

NA 

NA 

6.80 

NA 

NA 

NA 

iNA 

NA 

15.99 

NA 

NA 

NA 

7.28 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

4.45 

7.37 

NA 

NA 

HA 

12.31 

NA 

NA 

NA 

NA 

NA 

NA 

8.27 

11.83 


Total  out 
of  Office 


28.12 

22.53 

21.43 

15.07 

10.69 

15.66 

16.47 

16.80 

11.44 

25.36 

23.18 

33.08 

18.32 

17.56 

17.93 

34.24 

18.56 

27.83 

23.56 

23.23 

23.64 

40.68 

38.66 

26.92 

34.50 

15.91 

17.13 

9.73 

7.06 

4.36 

7.57 

^2^ 

1.02 

2JM 

3.64 

6.33 

8.96 

13.48 

8.93 

9.94 

11.86 

15.99 

18.18 

25.90 

13.43 

16.50 

18.23 

23.84 

521 

6.88 

1022 

22.66 

25.57 

13.92 

14.07 

14.34 

15.33 

1823 

251 

5.46 

11.00 

12.88 

17.42 

9.75 

13.39 

15.41 

11.66 

13.63 

3423 

24.74 

3728 

5.87 

927 


'  CPT  codM  and  dacnptxyn  on^  are  copyn^t  1906  Anwicw  UkaOcM 
*CapyilM  19M  Anxncan  Oantal  Ataooabon.  AH  nghls  raMrvod. 
**  Iniwtlli  RVUa  are  no)  kx  Madicara  Paymant. 
'  *  WoA  RVUi  incraaaad  m  gtabal  aur^cal  packaga. 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

office 

of  office 

office 

ol  office 

Mai- 

Total  in 

Total  out 

CPTV 
HCPCS' 

MOO 

Status 

Oescnptnn 

work 

practice 

practice 

practice 

practice 

practice 

office 

of  office 

RVUs'* 

experae 
RVUs 

exper^se 

RVUs 

expense 
RVUs 

exMTfse 

RVUs 

RVUs 

21450 

A 
A 

Treat  kMwr  jaw  fracture 

Treat  towwr  jaw  fracture 

2.78 
4.55 

3.67 
429 

1.28 
2.58 

5.14 
6.39 

223 
4.30 

026 
0.74 

8.18 
11.68 

527 

21451 

9.59 

21452 

A 

Treat  lower  jaw  fracture 

1.85 

4.81 

2.58 

6.31 

3.58 

0.17 

8.33 

5.60 

21453 

A 

Treat  lower  jaw  fracture 

5.18 

4.55 

2.58 

6.81 

4.40 

0.55 

12.54 

10.13 

21454 

A 
A 
A 

Tree!  lower  jaw  fracture 

Repair  lower  jaw  fracture 

Repair  tower  )aw  fracture 

6.04 
7.56 
9.15 

NA 
4.81 
4.94 

2.12 
2.58 
2.58 

NA 
7.80 
8.32 

422 
5.08 
5.44 

1.42 
1.30 
1.34 

NA 
16.66 
18.81 

11.68 

21461 

13.94 

21462 

15.93 

21466 

A 
A 
A 
A 
A 

Repair  tower  jaw  fracture 

Repair  lower  jaw  fracture 

Reset  dWocaled  )aw 

Reset  dtalocled  jaw 

11.13 

•15.34 

0.61 

3.73 

11.06 

NA 

NA 

1.85 

2.84 

NA 

2.12 
2.12 
0.16 
1.44 
2.12 

NA 

NA 

2.41 

4.33 

NA 

524 
6.33 
0.35 
2.61 
5.12 

0.99 
1.74 
0.09 
020 
0.52 

NA 

NA 

3.11 

826 

NA 

17.36 

21470 

23.41 

21460 

1.05 

21486 

6.54 

21490 

16.72 

21493 

A 

Treat  hyoid  txxie  fracture 

Rimiir  fivnirl  hnoA  frartive  

1.19 
5.87 

2.00 
2.40 

0.59 
1.20 

2.00 
2.40 

0.59 
120 

0.13 
0.63 

3.32 
8.90 

1.91 

21494 
21495 

7.70 

A 
A 

Repair  fiyotd  bone  fracture 

5.32 
3.61 

NA 
3.17 

1.82 
1.76 

NA 
4.74 

3.50 
3.02 

0.51 
0.38 

NA 
8.73 

9.33 

21497 

imenlenlai  wiring  

7.01 

21501 

A 
A 

Drain  rwck/cheat  leeion  . 

Drain  chest  lesion ».«.».....«... 

•3.81 
•7.12 

1.82 
NA 

1.44 
2.47 

3.11 
NA 

^64 
4.73 

026 
0.75 

7.18 

NA 

6.71 

21502 

12.60 

21510 

A 

Dralnaee  o«  booe  lesion  

•5.74 

NA 

2.39 

NA 

429 

0.50 

NA 

10.53 

21560 

A 

Biopsy  o<  nec*<^chest 

•2.06 

1.19 

0.59 

1.93 

120 

0.12 

4.11 

3.38 

21S65 
21556 
21567 

A 

noitiowa  lesion  nedc/cliest 

•4.35 

1.83 

0.90 

3.24 

2.10 

025 

7.84 

6.70 

A 

Rmtkiwa  lasion  rMCk/cli6Si    

•5.57 

NA 

0.91 

NA 

2.47 

0.64 

NA 

8.68 



A 

Remove  tumor,  riedr  or  ctwst  

'8.88 

NA 

2.39 

NA 

5.17 

1.41 

NA 

15.46 

21600 

A 

Partial  remowai  o(  rib  ~ 

■8.80 

NA 

2.39 

NA 

4.62 

0.88 

NA 

12.39 

21610 

A 

Partial  rernoval  ol  rib  ..........m.. — «... 

•14.61 

NA 

2.67 

NA 

6.62 

0.76 

NA 

21.99 

21615 

A 

Removal  ot  rib 

•9.87 

NA 

2.39 

NA 

5.51 

1.96 

HK 

17.34 

21616 
21620 
21627 

A 

RmkmsI  tA  rib  arvl  nerves  _ 

•12.04 

NA 

2.39 

NA 

5.88 

1.50 

NA 

19.42 

'"'"'"***" 

A 

PaHi^  ramr—ak  rt  i««tniim    

•6.79 

NA 

2.39 

NA 

4.68 

123 

NA 

12.70 

A 

•6.81 

NA 

3.74 

NA 

625 

0.90 

NA 

13.96 

21630 
21632 
21700 

A 

Extensive  atemum  surgery 

•17J8 

NA 

2.39 

NA 

725 

2.40 

NA 

27.03 

A 

Extensive  stemum  suroarv 

•18.14 

NA 

2.39 

NA 

7.38 

222 

NA 

27.74 

A 

Revision  of  necit  muada 

•8.19 

2.28 

1.90 

4.25 

3.78 

0.50 

10.94 

10.47 

21706 
21720 
21725 

A 

Revision  ol  nedi  muscMrib 

•9.60 

NA 

2.39 

NA 

523 

0.96 

NA 

15.79 

A 

•5.68 

2.28 

1.90 

4.14 

3.67 

0.52 

10.34 

9.87 

* 

A 
A 

Revision  o(  neck  muscle 

•6.99 
15.42 

NA 
NA 

1,90 
2.81 

NA 
NA 

4.00 
7.17 

0.74 
1.64 

NA 
NA 

11.73 

21740 
21750 

R^MYinatn  irtvvi  rt  ainman 

2423 

A 

Repair  o(  alemum  separation 

10.07 

NA 

2.39 

NA 

5.44 

1.43 

NA 

16.94 

21600 

A 

•0.96 

0.95 

0.65 

1.38 

1.02 

0.07 

2.41 

2.05 

A 

•2.75 

NA 

1.62 

NA 

2.61 

0.17 

NA 

5.53 

21810 
21620 

A 

•6.86 

NA 

1.94 

NA 

4.00 

0.61 

NA 

11.47 

A 

Tra«l  ttamun  fracture 

•1.28 

1.10 

0.83 

1.66 

1.32 

0.17 

3.11 

2.77 

21825 

A 

Repair  Mamum  fracture 

•7.41 

NA 

2.38 

NA 

4.79 

1.12 

NA 

13.32 

21920 
21925 
21930 

A 

•2.06 

1.32 

0.54 

2.09 

1.13 

0.11 

426 

3.30 

A 

•4.49 

4J0 

2.26 

6.30 

3.81 

a32 

11.11 

&62 

A 

Rerrxjve  lesion,  bacl<  or  flank 

•5.00 

1.92 

0.91 

3.54 

2.31 

0.49 

9.03 

7.80 

21935 

A 

Remove  tumor  o<  bacit  

•17,96 

NA 

3.07 

Hh. 

7.96 

1.30 

NA 

2722 

22100 

A 

Remove  part  o«  necii  vertebre 

•9.73 

NA 

2.37 

NA 

526 

1.09 

NA 

16.08 

22101 

A 

Remove  part,  thorax  vertetxa 

•9.81 

NA 

2.26 

f4A 

521 

1.38 

NA 

16.40 

22102 

A 

Remove  part,  lurrbar  vertebra 

•9.81 

NA 

2.37 

NA 

5.19 

0.67 

NA 

15.67 

22103 

A 

Remove  extra  spine  segment 

2.34 

NA 

0.00 

NA 

0.59 

0.37 

NA 

3.30 

22110 

A 

Remove  part  o<  nedc  vertebra 

•12.74 

NA 

2.37 

NA 

6.04 

1.64 

NA 

20.42 

22112 

A 

•12.81 

NA 

2.67 

NA 

6.42 

1.63 

NA 

20.86 

22114 



A 

Remove  part,  lunter  vertebra 

•12.81 

NA 

2.67 

NA 

6.32 

1.17 

NA 

20.30 

22116 

A 

Remove  extra  spine  segment 

2.32 

NA 

0.00 

NA 

0.59 

0.36 

NA 

327 

22210 

A 

Revision  of  nedi  spine  ..     _ 

•23.82 

NA 

3.07 

NA 

9.49 

2.43 

NA 

35.74 

22212 

A 

Revision  ot  thorax  spme 

•19.42 

NA 

3.07 

NA 

8.61 

2.83 

NA 

30.86 

22214 

A 

•19.45 

NA 

3.07 

NA 

8.59 

2.68 

NA 

30.72 

22216 

A 

riewloo  extra  spina  segment 

6.04 

0.00 

0.00 

1.52 

1.52 

0.89 

8.45 

8.45 

A 

Revision  oi  ne<*  spine 

•21.37 

NA 

2.37 

NA 

8.15 

2.63 

NA 

32.15 

77777 

A 

neviaion  ot  thorax  spine  — 

•21.52 

NA 

3.07 

NA 

8.80 

1.58 

NA 

31.90 

22224 

A 

•21.52 

NA 

3.07 

NA 

9.04 

2.66 

liA 

3322 

22226 

A 

6.04 

NA 

0.00 

NA 

1.52 

0.89 

NA 

&45 

22305 

A 

Treat  spine  process  fracture 

•2.06 

1.10 

0.83 

1.87 

1.54 

0.37 

429 

3.96 

22310 

A 

Treat  spine  fracture  

•2.61 

1.65 

1.36 

2.74 

2J7 

0.69 

6.04 

5.67 

22315 

A 

Treat  spine  fracture  — 

•8.84 

NA 

2.67 

NA 

5.38 

0.86 

NA 

15.08 

22325 

A 

Repair  o«  spine  fracture 

'18.30 

NA 

3.07 

NA 

8.04 

1.34 

NA 

27.68 

22326 

A 

Repair  nedt  spine  fracture  

•19.56 

NA 

2.11 

NA 

7.46 

2.74 

NA 

29.79 

22327 

A 

Repair  ttiorax  sane  fracture 

'19.20 

NA 

3.07 

NA 

8.46 

2.35 

NA 

30.01 

22328 

A 
A 

Repair  each  add  sp«ie  fx  ..„ 

MirtpulBlinn  n<  npin^ 

4.61 
1.77 

NA 
1.08 

0.00 
1.07 

NA 
t74 

1.17 
1.73 

0.72 
0.17 

NA 
3.68 

6.50 

22Wt 

3.67 

22548 

A 

Neck  spine  fusion „ 

•25.82 

NA 

2.37 

NA 

9.39 

3.82 

NA 

39.03 

22564 

A 

Neck  spine  fusion 

•18.62 

NA 

2.37 

NA 

7.74 

3.52 

NA 

29.88 

22S66 

A 

'23.46 

NA 

3.07 

NA 

9.66 

3.58 

NA 

36.70 

22568 

A 

•22.28 

NA 

3.07 

NA 

9.36 

3.38 

NA 

35.02 

'  CFT  coda*  «K)  dMCrtpsora  only  ars  copyngm  1 986  AnMrtcan  Medical  AnooMion.  Al  Rigtili  n*Mrv«L  AopkcalM  FARS/DFARS  A(vty. 
>Capyit0M  1W*  Anwrican  Oarsal  AaaocaaSon  AH  rig«<tt  rasarved. 
>  *  Mkalaa  RVUB  ara  not  lor  Macicara  PaymanL 

'*  VVark  RVUs  <<craaaad  m  global  uveal  packaga 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS' 


22585 

22590 

22595 

22600 

22610 

22612 

22614 

22630 

22632 

22800 

22802 

22804 

22808 

22810 

22812 

22830 

22840 

22842 

22843 

22844 

22845 

22846 

22847 

22848 

22849 

22850 

22851 

22852 

22855 

22900 

23000 

23020 

23030 

23031 

23035 

23040 

23044 

23065 

23066 

23075 

23076 

23077 

23100 

23101 

23105 

23106 

23107 

23120 

23125 

23130 

23140 

23145 

23146 

23150 

23155 

23156 

23170 

23172 

23174 

23180 

23182 

23184 

23190 

23195 

23200 

23210 

23220 

23221 

23222 

23330 

23331 

23332 

23350 

23395 


MOD 


Status 


Description 


Additional  spinal  fusion 

Spine  &  stcuH  spinal  fusion  

Neck  spinal  fusion  

Neck  spine  fusion  

Tfxxax  spine  fusion  

Luntiar  spme  fusion  

Spine  fusion,  extra  segment 

Lumbar  spine  fusion  

Spine  fusion,  extra  segment .... 

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine  

Fusion  01  spine 

Fusion  of  spine  _. 

Fusion  of  spine 

Expkxation  o«  spinal  fusion  

Irtsen  spine  fixatioo  device 

Insert  spir>e  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device  .„.. 

Insert  spine  fixation  device 

Insert  spine  fixaton  device 

Insert  pelvic  fixation  device  

Reinsert  spinal  fixation  

Renrx>ve  spine  fixation  device  .. 

App*y  spine  prostti  device  

Remove  spine  fixation  device  .. 
Rerrwve  spine  fixation  device  .. 
Remove  abdominal  wall  lesion 
Renrxjval  of  cakxim  deposits  ... 

Release  shoukJer  joint 

Drain  sfxxilder  lesion _. 

Drain  shouWer  txjrsa  „.. 

Drain  shoulder  tx>r>e  lesion 

Expkxatory  shouUer  surgery  ... 
Exploratory  shoukier  surgery  ... 

Biopsy  shoulder  tissues 

Biopsy  shouWer  tissues „.., 

Removal  of  shoukter  lesion 

Removal  of  shoukler  leaion  . 

Remove  tunxar  of  shoulder 

Biopsy  of  shoulder  )6ut  

SfwokJer  joint  sixgery 

RerTX)ve  shoulder  joint  Mng  .... 

Inciston  of  coNartxjne  joint 

Exptore.traat  ahoiidar  joir« 

Partial  removal,  colv  txxm 

Removal  of  cottartxxie 

Partial  removal,  shouMertxxw  .. 

Removal  of  txxie  lesion 

Removal  of  bor>e  lesion 

Removal  ol  txyie  lesion „.... 

Removal  at  humerus  lesion  „.... 

Removal  of  humerus  lesion 

RerTK>val  of  humerus  lesion 

Remove  coNartxyie  lesion  

RefTX>ve  shoulder  Made  lesion  . 

Remove  humerus  lesion 

Remove  collar  bone  lesion 

RerTK>ve  shoukler  blade  lesion  . 

Remove  humerus  lesion  

Partial  removal  at  scapula 

Removal  o(  head  of  humerua  ... 

Renwval  ol  collar  bone „... 

Removal  of  shouldertilade 

Partial  removal  of  humerua  

Partial  removal  of  humaiua 

Partial  removal  of  hufT>erus  

Remove  atKHjtder  foreign  body 
Remove  shouldar  foreign  body 
Remove  shoulder  foreign  body 

Injection  for  shotidar  x-ray 

Musde  transler.shoukler/arm  ... 


Physician 

work 
RVUs'* 


5.53 

•20.51 

•19.39 

•16.14 

•16.02 

•21.00 

6.44 

•20.84 

5.23 

•18.25 

•30.88 

•36.27 

•26.27 

•30.27 

•32.70 

•10.85 

12.54 

12.58 

13.46 

16.44 

11.96 

12.42 

13.80 

6.00 

•18.51 

•9.52 

6.71 

•9.01 

•15.13 

•5.80 

•4.36 

•8.93 

•3.43 

•2.74 

•8.61 

•9.20 

•7.12 

•2^ 

•4.16 

•239 

•7.63 

•16.09 

•6.03 

•5.58 

•8.23 

•5.96 

•8.62 

•7.11 

•9.39 

•755 

•6.89 

•9.09 

•7.83 

•8.48 

•10J5 

•8.68 

•6.86 

•6.90 

•9.51 

•8.53 

•8.15 

•9.38 

•7.24 

•9.81 

•12.08 

•12.49 

•14.56 

•17.74 

•23.92 

•1.85 

•7.38 

•11.62 

1.00 

•16.85 


Direct  in 

office- 

practee 

eniense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.62 
NA 
1.62 
1.62 
NA 
NA 
NA 
1.44 
2.41 
1.62 
NA 
NA 
NA 
NA 
NA 
•  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.62 
NA 
NA 
4.22 
NA 


Direct  out 
of  office 
practice 
eimense 
RVUs 


0.00 
2.77 
2.77 
2.77 
2.77 
2.67 
0.00 
3.07 
0.00 
2.67 
3.07 
3.50 
2.00 
2.67 
3.07 
2.67 
0.16 
0.16 
0.00 
0.00 
0.11 
0.00 
0.00 
0.00 
2.67 
2.26 
0.00 
2.26 
2.37 
1.66 
2.22 
2.51 

^J3^ 

1.31 

4.54 

2.89 

2.88 

0.59 

2.12 

1.31 

2.51 

2.8a 

2.51 

2.51 

2.51 

2.51 

2.51 

2.51 

2.51 

2.51 

2.51 

2.89 

2.89 

2.51 

2.89 

2.51 

2.89 

2.89 

2.89 

4.54 

4.54 

4.54 

2.12 

2.51 

3.28 

3.28 

3.28 

3.28 

3.28 

1.31 

2.51 

2.51 

0.09 

2.12 


Total  in 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.25 
NA 
2.80 
2.59 
NA 
NA 
NA 
2.27 
3.88 
2.56 
NA 
NA 
NA 
NA 
NA 
•  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.40 
NA 
NA 
5.37 
NA  I 


Total  out 
of  office 
practice 
emense 
RVUs 


1.42 
8.62 
8.47 
7.64 
7.49 
8.58 
1.61 
8.99 
1.33 
8.04 
11.51 
1322 
8.88 
10.58 
11.83 
6.11 
3.16 
3.20 
3.26 
3.98 
2.96 
3.00 
3.34 
1.52 
7.74 
5.17 
1.70 
5.08 
6.48 
3.43 
3.77 
525 
2.43 
221 
7.66 
5.86 
5.35 
124 
3.52 
2.19 
4.87 
7J5 
4.65 
4.54 
524 
4.54 
529 
4.78 
5.39 
4.96 
4.72 
5.81 
5.46 
5.13 
6.00 
523 
520 
520 
5.88 
7.56 
7.57 
7.92 
4.38 
5.52 
6.92 
7.04 
7.63 
8.15 
9.74 
2.02 
4.76 
5.94 
0.34 
6.68  1 


lylai- 

practKe 

RVUs 


0.93 

3.44 

3.87 

3.32 

2.75 

3.33 

0.92 

3.15 

0.82 

3.58 

4.61 

4.61 

3.15 

3.15 

424 

2.18 

0.96 

1.12 

1.40 

1.71 

0.93 

129 

1.44 

0.94 

1.97 

1.50 

1.06 

1.57 

125 

0.60 

0.47 

1.00 

0.35 

0.06 

1.04 

1.47 

1.18 

0.00 

0.10 

029 

0.65 

1J38 

124 

121 

1.73 

0.80 

1.60 

0.74 

127 

1.14 

0.73 

1.33 

1.01 

1.01 

1.37 

125 

0.78 

0.73 

121 

0.67 

1.13 

1.48 

0.98 

1.45 

126 

1.41 

2.03 

1.19 

2.30 

0.07 

0.36 

1.57 

0.05 

1.84 


Total  in 
Office 


NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.08 
NA 
6.58 
5.38 
NA 
NA 
NA 
4.63 
8.14 
524 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4J2 
NA 
NA 
6.42 
NA 


Total  out 
of  office 


7JB6 
32.57 
31.73 
27.10 
2626 
32.91 
8.97 
32.98 
7J38 
29.87 
47.00 
54.10 
38J0 
44.00 
48.77 
19.14 
16.68 
16.90 
18.12 
22.13 
15.86 
16.71 
18.58 
8.46 
2822 
16.19 
9.46 
15.68 
22  J6 
9.83 
8.60 
1527 
621 
SJOO 
17  JO 
16.53 
13.66 
3.60 
7.78 
4JB7 
13.15 
44.82 
11.02 
11.33 
1520 
11J0 
15.51 
1^63 
16.05 
13.66 
12J4 
1623 
14  JO 
14.62 
17J1 
15.16 
12J4 
12J3 
16.60 
16.76 
16J6 
18.78 
12.00 
16.78 
2026 
20.04 
2422 
27.08 
35J6 

^^s^ 

19.13 

IJO 

25J7 


"  CPT  MOM  and  dascnptrans  orMy  ar«  copyn^l  1988  Amwican  lilBikcal  Astooetion.  Al  Rghti  RaMnod.  Apptcibla  FARSrtJFARS  »tx*f. 

'Copynght  1 994  Amancm  Dantal  Association  All  ngMi  r«Mrv«d. 
>«  Indcata*  RVU*  ara  not  lor  MadKsra  Paymant. 
•'  Worli  m\H  ncreaaad  m  global  surgical  package. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


23397 
23400 
23406 
23406 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
23465 
23466 
23470 
23472 
23480 
23465 
23490 
23491 
23500 
23505 
23515 
23620 
23525 
23530 
23532 
23540 
23645 
23650 
23662 
23670 
23675 
23686 
23800 
23605 
23615 
23616 
23620 
23625 
23630 
23650 
23665 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23000 
23020 
23021 
23830 
23931 
23035 
24000 
24006 
24065 
24066 
24075 
24076 
24077 
24100 
24101 
24102 
24105 
24110 
24115 
24116 
24120 


MOO 


Status 


Description 


Musde  transfers  

Fixation  of  shoulder  biade  .... 
IndSKm  of  tendon  &  musde  . 
Incise  tendon  (s)  &  muscle<s) 

Repair  of  tendon(s) „ 

Repair  of  tendon(s) 

Reiaasa  of  shoulder  ligament 

Repair  o(  shoulder 

Repair  biceps  tendon 

RemovaMransplani  tendon  ... 

Repair  stxxider  capsule 

Repair  stKxider  capotie 

Repair  shoulder  capeule 

Repair  shoulder  capeule 

Repair  shoulder  capaUe 

Repair  shoulder  capeule _ 

Reooratruct  shouidar  joint .... 
Reconetruct  shoulder  joirt  .... 

Revision  of  collar  bone 

ReMsion  o(  collar  bor>e 

Reintorce  clavicle 

ReMofce  shoulder  txxws 

Treat  davide  fracture 

Treat  davide  fracture 

Repair  clavicie  kadure  ..._...> 

Treat  ctande  (MocaMon 

I  real  cuvicw  (mocason  

Repav  clavicle  dislocition  .... 
Repair  clavicle  dWocalion  ..„ 

Treat  davida  dWocaHon  

Treat  dSMide  dslocalion  

Repair  dmide  (Mocation  .... 
Repair  davide  dtalocjtion  .... 
irsai  snounenxaoe  iraciure 
■  real  anouoenMoe  iraciure 

Repair  scapula  fracture  

Treat  humerus  fracture  .......... 

Treat  humerus  fracture  .»..._.. 

Repair  humerus  fradura 

Repair  hunterus  tiadura 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  fmmerus  iradurs 

I  real  snouosr  osiocaBcn  

Treat  shoulder  dtatocaUon  

Repair  shoutdsr  dWocation  ... 

Treat  dslocatiorVfcacture 

Repair  itslocBtioiVlrBctuie 

Treat  rfstfyatiorVlracture 

Repav  fHhx  alioiVliauture  .... 

Fixation  ol  shouldsr  

Fusion  of  shoulder  joint 

Fusion  of  shoulder  joint  

Amputation  of  arm  &  girdte  .... 
Amputation  at  shoulder  joint . 
Ampulalian  fotow-t4>  surgery 

Drainage  of  arm  lesion  

Drainage  of  arm  bursa 

Dram  amVetxjw  bone  lesion 

Exploratay  etxw  surgery 

Release  etxjw  joint  

Biopey  amVelXMv  soft  tissue 
Biopsy  arm/etiow  soft  tissue 
Remove  arnVetXMf  lesion   ... 

Remove  arnVetXMv  lesion  

Remove  turrtor  of  arm/etx>w 

Biopsy  etXNv  joirt  lining  

ExploraArsat  etxw  joint 

Remove  etxMv  joirt  lining 

Removal  o(  etiow  bursa 

Remove  humerus  lesion 

Remove/graft  bone  lasion 

Remova^graR  bone  lesion 

Remove  alxMr  lesian  „... 


Direct  in 

Direct  out 

Total  in 

Total  out 

Ptiysician 

office 

of  office 

office 

of  office 

Mal- 

Total in 
office 

Total  out 
of  office 

work 

practice 

practice 

practice 

practice 

practice 

RVUs'" 

emerae 
RVUs 

exMnse 
RVUs 

expervse 
(fvUs 

expense 
RVUs 

RVUs 

•16.13 

MA 

2.51 

NA 

7.10 

2.34 

NA 

25.57 

•13.54 

NA 

2.89 

NA 

6.86 

1.68 

NA 

22.08 

•8J7 

MA 

2.12 

NA 

4.63 

0.99 

NA 

13.99 

•10.79 

NA 

2.51 

NA 

5.77 

1.58 

NA 

18.14 

•12.45 

NA 

2.51 

NA 

6.17 

1.75 

NA 

20.37 

•13.31 

NA 

2.51 

UA 

6.44 

2.16 

NA 

21.91 

•9.97 

NA 

2.12 

NA 

4.95 

0.83 

NA 

15.75 

•13.30 

NA 

2.89 

NA 

6.95 

2.34 

NA 

22.59 

•9.98 

NA 

2.51 

NA 

5.50 

1.19 

NA 

16.67 

•10.46 

NA 

2.51 

NA 

5.61 

1.17 

NA 

17.26 

•13.40 

NA 

2.51 

NA 

6.44 

2.04 

NA 

21.88 

•14.37 

I4A 

2.51 

NA 

6.75 

2.50 

NA 

23.62 

•15J7 

NA 

2.51 

NA 

6.91 

2.24 

NA 

24.52 

•15.30 

NA 

2.51 

NA 

6.95 

2.48 

NA 

24.73 

•15.85 

NA 

2.51 

NA 

7.02 

2.27 

NA 

25.14 

•14.22 

NA 

2.51 

liA 

6.76 

2.67 

NA 

23.65 

•17.15 

NA 

2.51 

NA 

7.39 

2.65 

NA 

27.19 

•16.92 

NA 

2.51 

NA 

7.83 

4.89 

NA 

29.64 

•11.18 

MA 

2.51 

NA 

5.73 

1.02 

NA 

17.93 

•13.43 

NA 

2.51 

NA 

6.41 

1.87 

NA 

21.71 

•UM 

NA 

2.51 

NA 

5.83 

0.80 

NA 

18.49 

•14.21 

NA 

2.51 

NA 

6.63 

2.11 

NA 

22.95 

•2.08 

1.37 

1.10 

2.17 

1.84 

0.21 

4.46 

4.13 

•3.69 

1.82 

1.36 

3.11 

2.54 

0.38 

7.18 

6.61 

•7.41 

NA 

2.02 

NA 

4.33 

1.12 

NA 

12.88 

•2.16 

1.37 

1.10 

2.18 

1.88 

0.19 

4.53 

4.21 

•3.60 

1.82 

1.36 

3.07 

2.50 

0.27 

6.94 

6.37 

-7J1 

NA 

2.02 

NA 

4.26 

0.91 

NA 

12.48 

•8.01 

NA 

2.02 

NA 

4.47 

1.19 

NA 

13.67 

•2.23 

1.55 

1.10 

2.42 

1.87 

0.19 

4.84 

4.29 

•3.25 

1.66 

1.36 

2.79 

2.43 

0.29 

6.33 

5.97 

•7.24 

NA 

2.02 

NA 

4J7 

1.46 

NA 

13.07 

•8.45 

NA 

2.02 

NA 

4.57 

1.17 

NA 

14.19 

•2J» 

1.32 

1.10 

2.16 

1.88 

0.25 

4.64 

4.36 

•4.06 

1.84 

1.36 

3.23 

2.64 

0.43 

7.72 

7.13 

•8.96 

NA 

2.09 

NA 

4.79 

1.29 

NA 

15.04 

•2.93 

1.85 

1.31 

3.00 

2.34 

0.43 

6.36 

5.70 

•4.87 

2.73 

2.18 

4.56 

3.89 

0.76 

10.19 

9.52 

•9J5 

NA 

2.37 

NA 

5.33 

1.78 

NA 

16.46 

19.88 

NA 

2.09 

NA 

7.68 

3.54 

NA 

31.10 

•2.40 

1.85 

1.31 

2.89 

Z23 

0.46 

5.75 

5.09 

•3.93 

2.40 

1.87 

3.92 

3.28 

0.60 

8.45 

7.81 

•7J5 

NA 

2.02 

NA 

4.38 

1.40 

NA 

13.13 

•3J9 

1.82 

1.36 

3.02 

2.45 

0.24 

6.65 

6.08 

'AST 

NA 

1.28 

NA 

2.66 

0.44 

NA 

7.67 

•7.49 

NA 

2.02 

NA 

4.41 

1.40 

NA 

13.30 

•4.47 

2.40 

1.87 

4.02 

338 

0.51 

9.00 

8.36 

•7.90 

NA 

2.06 

NA 

4.68 

1.85 

NA 

14.43 

•6.05 

2.40 

1.87 

4.39 

3.74 

0.61 

11.05 

10.40 

•10.06 

NA 

2.09 

NA 

5.22 

2.13 

NA 

17.41 

•2.52 

NA 

1.28 

NA 

2.19 

0.34 

NA 

5.06 

•14.16 

NA 

2.89 

NA 

7.21 

2.63 

NA 

24.00 

•16.60 

NA 

2.89 

NA 

7.65 

2.24 

NA 

26.49 

•19.72 

NA 

zetd 

NA 

837 

2.40 

NA 

30.49 

•14.61 

NA 

2.89 

NA 

7.28 

2.54 

NA 

24.43 

•5.49 

2.28 

1.90 

4.15 

3.68 

0.74 

10.38 

9.91 

•2.94 

1.62 

1.34 

2.67 

2J4 

0.24 

5.85 

5.52 

•1.79 

1.62 

1.34 

2.39 

2i» 

0.11 

4.29 

3.96 

•6.09 

NA 

4.07 

NA 

6.46 

0.78 

NA 

13.33 

•5.82 

NA 

1.55 

NA 

3.48 

1.44 

HA 

10.74 

8.70 

NA 

1.76 

NA 

4.31 

1.17 

NA 

14.18 

'2M 

1.82 

1.34 

2.45 

2.12 

0.10 

4.63 

4.30 

•5.21 

2.41 

2.14 

4.17 

3.64 

0.41 

9.79 

9.46 

•3.92 

2.41 

2.14 

3.88 

3.54 

0.35 

8.15 

7.81 

•6  JO 

NA 

2.14 

NA 

4.14 

0.67 

NA 

11.11 

•11.76 

NA 

3.31 

NA 

7.02 

1.87 

NA 

20.65 

•4.93 

NA 

1.76 

NA 

3.36 

0.69 

NA 

9.00 

•6.13 

NA 

1.76 

NA 

3.80 

1.41 

NA 

11.34 

•8.03 

NA 

1.76 

NA 

4.30 

1.81 

r^ 

1414 

•3.61 

NA 

1.76 

NA 

3.08 

0.63 

NA 

7.32 

139 

NA 

2.54 

NA 

498 

1.22 

NA 

13.59 

•9.63 

NA 

2.54 

NA 

5.49 

1.33 

NA 

16.45 

•11.81 

NA 

2.54 

NA 

6.00 

1.47 

NA 

19.28 

•6.65 

NA 

1.76 

NA 

3.82 

0.98 

NA 

11.45 

'  CPT  oodM  and  dMcnptnru  ofWy  ara  copyngMi  986  Amancv)  IklKtcal 
'Copyn(^  1904  Amancan  Oanlal  AMOcakon  M  nghd  r«Mrvad. 
>  «  iTKkcalaa  RVUa  ara  not  tor  MadKW*  Paymam. 
* '  \Morti  RVUt  ncraaaad  in  glotial  iurvcal  pediaga. 


Aaaoookon.  M  AgM  Raaarvad.  AfvtcatM  FARS/DFARS  Appty. 


UMI 


':  y*-'Mster  /  Vol.  62.  No.  117  /  Wednesday,  June  18.  1997  /Proposed  Rules  33207 


ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS' 


2412$ 

24126 

24130 

24134 

24136 

24136 

24140 

24145 

24147 

24149 

24150 

24151 

24152 

24153 

24155 

24160 

24164 

24200 

24201 

24220 

24301 

24305 

24310 

24320 

24330 

24331 

24340 

24341 

24342 

24350 

24351 

24352 

24354 

24356 

24360 

24361 

24362 

24363 

24365 

24366 

24400 

24410 

24420 

24430 

24435 

24470 

24495 

24498 

24500 

24505 

24515 

24516 

24530 

24535 

24538 

24545 

24546 

24560 

24565 

24566 

2457S 

24576 

24577 

24579 

245821 

24586; 

24587 

24600 

24605 

24615 

24620 

24635 

24640 

24660 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove/graft  booe  lesion 

Remove/graft  bone  lesion 

Removal  o(  f>ead  o(  radius  .„ 
Rernoval  ot  arm  bone  lesion 
Remove  radius  bone  lesion  .. 
Remove  eltxjw  bone  leston  .. 
Partial  removal  of  arm  bone  . 

Partial  removal  of  radius 

Partial  removal  of  elt»w 

Radical  resection  of  elbow  ... 
Extensive  humerus  surgery  ., 
Extensive  humerus  surgery  .. 

Extensive  radius  surgery  

Extensive  radius  surgery  

Removal  of  elt»w  joint  

Remove  eltx)w  joint  Implant  . 
Remove  radius  head  implant 
Removal  of  arm  foreign  body 
Rerrxjval  of  arm  foreign  body 

Injection  lor  elbow  x-ray  

Musciertendon  transfer  

Arm  terxlon  lengthening  

Revision  of  arm  tendon  

Repair  of  arm  tendon 

Revision  ot  arm  muscles  

Revision  of  arm  muscles  

Repair  of  biceps  tendon  

Repair  tendon/muscle  ami  ... 
Repair  of  oiptured  tendon  .... 

Repair  ol  tennis  eltx>w 

Repair  of  tenms  eltxjw 

Repair  ot  tennis  elbow 

Repair  of  tennis  elbow 

Revision  of  tennis  elbow 

Reconstruct  elbow  joint  

Reconstruct  eltx>w  joinf  

Reconstruct  elbow  joint  

Replace  eltiow  joint  

Reconstruct  head  of  radius  .. 
Recomtruct  head  o(  radius  .. 

Revision  of  humerus 

Revision  of  humerus 

Revision  of  humerus 

Repair  of  hun^erus  , 

Repair  hun^erus  wrtti  graft  .... 

Revision  of  elbow  jomt , 

Decompression  of  forearm  ..., 

Reinforce  humerus  

Treat  humerus  fractire _., 

Treat  humerus  fracture 

Repair  humerus  fracture 

Repair  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture  

Repair  humerus  fracture 

Repair  fiumerus  fracture 

Treat  humerus  fracture 

Treat  fiumerus  fracture 

Treat  humeais  fracture 

Repair  humerus  fracture 

Treat  fiumerus  fracture  

Treat  humerus  fracture 

Repair  humerus  fracture 

Treat  humerus  fracture 

Repair  ettx)w  fracture  

Repair  elbow  fracture  

Treat  elbow  dslocation 

Treat  elbow  delocation 

Repair  etoow  dislocation „ 

Treat  elbow  fracture 

Repair  elbow  fracture  

Treat  elbow  dislocation , 

Treat  radius  fracture  


T 


Pfiysician 

work 
RVU8»« 


•7.89 

•8.31 

•6.25 

•9.73 

•7.99 

•8.05 

•9.18 

•7.58 

•7.54 

•14.20 

•13.27 

•15.58 

•10.06 

•11.54 

•11.73 

•7.83 

•6.23 

•1.76 

•4.56 

1.31 

•10.20 

•7.45 

•5.98 

•10.56 

•9.60 

•10.65 

•7.89 

•7.90 

•10.62 

•5.25 

•5.91 

•6.43 

•6.48 

•6.68 

•12.34 

•14.08 

•14.99 

•18.49 

•8.39 

•9.13 

•11.06 

•14.82 

•13.44 

•12.81 

•13.17 

•8.74 

•8.12 

•11.92 

•3^1 

•5.17 

•11.65 

10.92 

•3^ 

•8.87 

•9.43 

•10.46 

14.66 

•2.80 

•5.56 

•7.79 

•10.66 

•2.86 

•5.79 

•11.60 

•8.55 

•15.21 

•15.16 

•4.23 

•5.42 

•9.42 

•6.98 

•13.19 

•1.20 

•2.16 


Direct  In 

office 

practice 

en>ense 

RVUs 


NA 

HA 

HA 

UA 

NA 

NA 

NA 

NA 

NA 

1.76 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.62 

2.41 

4.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.76 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.95 

3.13 

NA 

NA 

2.39 

2.61 

NA 

NA 

NA 

1.95 

2.61 

NA 

NA 

1.83 

2.61 

NA 

NA 

NA 

NA 

2.51 

NA 

NA 

NA 

NA 

1.68 

1.95 


Direct  out 
of  office 
practice 
en>ense 
RVUs 


1.76 

1.76 

1.76 

4.56 

1.76 

1.76 

4.56 

3.18 

3.18 

1.76 

3.31 

3.31 

2.24 

2.24 

1.76 

1.76 

1.76 

1.34 

2.14 

0.09 

1.76 

1.76 

2.14 

2.54 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

1.76 

2.91 

2.91 

3.87 

2.54 

2.91 

1.76 

3.50 

2.54 

1.15 

2.21 

2.37 

2.50 

1.71 

1.71 

2.57 

2.09 

2.34 

1.15 

1.71 

2.57 

1.51 

1.15 

1.71 

2.34 

2.57 

1.51 

1.51 

1.71 

1.28 

1.51 

1.71 

3.79 

0.89 

1.15 


Total  in 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

5.71 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.37 

4.05 

5.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.13 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.15 

5.10 

NA 

NA 

3.78 

4.86 

NA 

NA 

NA 

3.05 

4.52 

NA 

NA 

2.93 

4.58 

NA 

NA 

NA 

UA 

4.04 

NA 

NA 

NA 

NA 

2.33 

2.92 


Total  out 
of  office 
practice 
expense 
RVUs 


4.01 

4.23 

3.75 

7.97 

4.10 

4.14 

739 

5.76 

5.76 

5.71 

7.43 

7.91 

5.19 

5.64 

5.10 

4.04 

3.71 

2.04 

3.71 

0.41 

4.65 

3.84 

4.02 

5.68 

4.57 

4.83 

4.12 

4.13 

4.66 

3.45 

3.60 

3.76 

3.77 

3.87 

5.39 

5.67 

5.61 

7.10 

4.25 

4.54 

6.28 

7.25 

8.10 

6.41 

7,06 

4.35 

6.29 

6.06 

2.19 

3.98 

5.78 

5.77 

2.96 

3.76 

5.47 

5.19 

6.42 

2.08 

3.42 

5.05 

4.45 

2.10 

3.49 

5.69 

5.24 

5.69 

5.63 

3.07 

2.83 

423 

3.74 

7.90 

1.36 

195 


Mai- 
practice 

RVUs 


0.61 

1.21 

1.08 

1.24 

0.92 

1.06 

1.45 

1.03 

1.08 

2.07 

224 

2.11 

1.16 

1.71 

1.72 

OJBO 

0.90 

0.06 

0.49 

0.05 

1.23 

0^ 

0.48 

129 

1.43 

1.57 

1.13 

1.14 

1.76 

0^ 

0.73 

0.93 

0.94 

1.18 

2.47 

2.00 

OM 

4.13 

1.19 

1.80 

1.37 

2.06 

2.01 

2.34 

2.84 

1.30 

1.10 

1.62 

0.36 

0.71 

1.54 

1.54 

0.42 

0.78 

126 

1.59 

1.59 

0.30 

0.54 

0.96 

124 

0.33 

0.61 

1.35 

1.06 

2.36 

2.17 

026 

0.37 

1.48 

0.57 

1  78 

0.08 

0.33 


Total  in 
office 


HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

21.98 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.19 

9.10 

6.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

13.17 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.72 

10.98 

NA 

NA 

7.70 

12.51 

NA 

NA 

NA 

6.15 

10.62 

NA 

NA 

6.12 

10.98 

NA 

NA 

NA 

NA 

8.53 

NA 

NA 

NA 

NA 

3.61 

5.41 


Total  out 
cH  office 


12.51 

13.75 

11.06 

18.94 

13.01 

1325 

18.52 

14J7 

14.38 

21.98 

22.94 

25.60 

16.41 

18^ 

18.55 

12.67 

10.84 

3.86 

8.76 

1.77 

16.08 

11.58 

10.48 

1754 

15.60 

17.05 

13.14 

13.17 

1724 

9.39 

1024 

11.12 

11.19 

11.73 

2020 

21.75 

21.40 

29.72 

13.83 

15.47 

18.71 

24.13 

23.56 

21.56 

23.07 

1439 

1551 

19.60 

5.76 

936 

1837 

1823 

637 

11.41 

16.16 

1724 

22.67 

5.18 

932 

1330 

1635 

529 

9.89 

18.64 

14.85 

2326 

22.96 

7.56 

8.62 

15.13 

1129 

22.87 

2.64 

4.44 


'  CPT  codas  and  daicriptions  only  are  copyngW  1996  American  Medcal  Assooalran.  Al  Rights  Resarved.  AppkcaUe  FAf«/OFARS  Apply 
'CopyMM  1994  Am«ncan  Dental  AlsocMton.  All  ngms  resened 


'♦Indlbitai  RVUs  are  noi  kx  Medcare  Payment 
'*  Wori  RVUs  mcraased  in  global  surreal  package 


S   s  . 
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CPJ'I 
HCPCS^ 


24655 
24665 
24666 
24670 
24675 
24685 
24600 
24602 
24900 
24920 
24925 
24930 
24931 
24935 
25000 
25020 
25023 
25028 
25031 
25035 
25040 
25065 
25066 
25075 
25076 
25077 
25085 
25100 
25101 
25105 
25107 
25110 
25111 
25112 
25115 
25116 
25118 
25119 
25120 
25125 
25126 
25130 
25135 
25136 
25145 
25150 
25151 
25170 
25210 
25215 
25230 
25240 
25246 
25248 
25250 
25251 
25260 
25263 
25265 
25270 
25272 
25274 
25280 
25290 
25295 
25300 
25301 
25310 
25312 
25315 
25316 
25320 
25332 
25335 


MOO 


Status 


Descnplion 


Treat  radus  fracture „ 

Repair  radius  iracture „ 

Repair  radius  fracture 

Treatmer*  of  Una  fracture 

Treatment  of  ulna  fracture 

Repair  ulna  fracture 

Fusion  o(  efcow  joint „ 

Fusion/graft  of  etxMv  joirt  

Amputation  of  upper  arm  .„ 

Amputation  of  upper  arm 

Amputation  follovv-up  surgery  .. 
Amputation  folloMKjp  surgery  .. 
Amputate  upper  arm  &  implant 

Revision  of  amputation 

Incision  01  tendon  sheath  

Decompression  of  forearm  

Decompression  of  forearm 

Drainage  o(  foreann  lesion 

Drainage  01  forearm  bursa  

Treat  forearm  txxie  lesion 

ExploreAreat  vvrist  joint  

Biopsy  lorearm  soft  tissues  

Biopsy  fofearm  soil  tissues  

Removal  of  foreann  lesion  

Removal  of  forearm  lesion  

Remove  tumor,  forearm/wrist  .. 

Incision  of  wrist  capsule  

Biopsy  of  wrist  )Oint 

ExploreAreat  wnst  joint  

Remove  wnst  )oint  lining 

Remove  wnst  )otnt  cartiiage  .... 
Remove  wrist  terxjon  lesion  .... 
Remove  wnst  tendon  lesion  .... 
Reremove  wnst  tendon  lesion 
Remove  wrist/tarearm  lesion  .. 
Remove  wrist/torearm  lesion  .. 

Excise  wrist  tendon  sheath 

Partial  removal  of  ulna 

Removal  of  torearm  lesion  

Remove/gralt  forearm  lesion  ... 
Remove/graft  forearm  lesion  .. 

Removai  of  wrist  lesion  

Remove  &  graft  wrist  lesion  .... 
Remove  &  graft  wrist  lesion  ... 
Remove  forearm  bone  lesion  . 

Partial  retrxivai  of  ulna 

Partial  removal  of  ratfus 

Extensive  foreami  surgery 

Removal  of  wnst  borte 

Removai  of  wnst  bones 

Partial  removal  of  radus 

Partial  removal  of  ulna 

Injection  lor  wrist  x-ray  

Remove  forearm  foreign  body 
Removal  of  wnst  prosttiesis  ... 
Removal  of  wnst  prosthesis  ... 
Repair  torearm  tervtorVmuade 
Repair  forearm  terxtor^muacie 
Repair  lorearm  tendorVmusde 
Repair  lorearm  tendorVmusde 
Repair  forearm  tendorVmusde 
Repair  torearm  tendorVritusde 
Revise  wrist/forearm  tendon  ... 
Indse  wrist/torearm  tendon  .. 
Release  wnst/lorearm  tendon  . 

Fusion  of  tendons  at  wrist  

Fusion  of  terxlons  at  wnst  

Transpiani  torearm  tendon  

Tranapiart  forearm  terxton  „... 
Revise  palsy  hand  tendon<s)  .. 
Revise  palsy  hand  tendorHs)  .. 

Repair/revise  wrist  joini  

Revise  wrist  joint »„„ 

Reaignmeni  d  hand  


Physician 

VKVfc 

RVUs»« 


•4.40 
•8.14 
•9.49 
•2.54 
•4.72 
•8.80 
•11.20 
•13.69 
•9.60 
•9.54 
•7.07 
•10.25 
•12.72 
•15.56 
•3.38 
•5.92 
•12.96 
•5.25 
•4.14 
•7.36 
•7.18 
•1.99 
•4.13 
•3.74 
•4.92 
•9.76 
•5.50 
•3.90 
•4.69 
•5.85 
•6.43 
•3.92 
•3.39 
•4.53 
•8.82 
•7.11 
•4.37 
•6.04 
•6.10 
•7.48 
•7.55 
•5.26 
•6.89 
•5.97 
•6.37 
•7.09 
•7.39 
•11.09 
•5.95 
•7.89 
•5.23 
•5.17 
1.45 
•5.14 
•6.60 
•9.57 
•7.80 
•7.82 
•9.88 
•6.00 
•7.04 
•8.75 
•7.22 
•5.29 
•6.55 
•8.80 
•8.40 
•8.14 
•9.57 
•10^ 
•12.33 
•10.77 
•11.41 
•12.88 


Direct  in 

office 

practice 

expense 

RVUs 


2.61 
NA 
NA 

1.83 

2.61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.22 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 

Total  in 

of  office 

office 

practice 

practice 

expense 

RVUs 

expense 

RVUs 

1.71 

4.24 

2.34 

NA 

2.34 

NA 

1.15 

2.85 

1.71 

4.33 

2.34 

NA 

2.00 

NA 

2.00 

NA 

2.91 

NA 

3.31 

NA 

2.54 

NA 

2.91 

NA 

2.91 

NA 

3.87 

NA 

2.40 

NA 

3.50 

NA 

4.71 

NA 

3.65 

NA 

3.65 

NA 

4.95 

NA 

2.45 

NA 

0.59 

2.21 

2.50 

NA 

2.50 

NA 

3^ 

NA 

3.23 

NA 

3.45 

NA 

2.45 

NA 

2.45 

NA 

3.45 

NA 

3.45 

■NA 

2.50 

NA 

2.39 

NA 

2.45 

NA 

3.34 

NA 

3.34 

NA 

2.45 

NA 

3.45 

NA 

3.23 

NA 

3.34 

NA 

3.23 

NA 

2.45 

NA 

2.45 

NA 

2.45 

NA 

3.34 

NA 

3.45 

NA 

3.34 

NA 

3.23 

NA 

2.45 

NA 

3.45 

NA 

2.45 

NA 

3.45 

NA 

0.09 

5.47 

2.67 

NA 

2.45 

NA 

3.45 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.87 

NA 

3.34 

NA 

2.45 

NA 

2.45 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

3.34 

NA 

2.45 

NA 

2.45 

NA 

3.45 

NA 

Total  out 
of  office 
practice 
expense 
RVUs 


3.15 
4.89 
5.29 
2.02 
3-24 
5.08 
5.23 
5.87 
5.96 
6.39 
4.81 
6.05 
6.74 
8.62 
3.81 
5.74 
8.78 
5.68 
5.37 
7.87 
4.76 
1.18 
4.00 
3.94 
5.16 
6.44 
5.57 
4.01 
4.22 
5.75 
5.81 
4.00 
3.78 
4.12 
6.28 
5.93 
4.16 
5.82 
5.52 
5.94 
5.84 
4.28 
4.70 
4.47 
5.63 
6.01 
5.92 
6.70 
4.46 
6.25 
4.31 
5.53 
0.44 
4.46 
4.63 
6.61 
5.95 
6.01 
6.55 
5.51 
5.73 
6.24 
5.81 
5.97 
5.62 
5.17 
5.08 
6.11 
6.46 
6.60 
7.16 
5.66 
5.83 
7.37 


Mal- 
practice 
RVUs 


0.45 
1.14 
1.60 
0.27 
0.54 
1.34 
1.55 
1.99 
1.39 
1.19 
0.75 
1.17 
1.84 
2.24 
0.62 
0.77 
0.94 
0.36 
0.09 
1.01 
0.90 
0.09 
0.22 
0.37 
0.67 
1.67 
0.71 
0.79 
0.98 
1.19 
0.89 
0.46 
0.55 
0.66 
1.23 
1.38 
1.02 
1.32 
1.14 
1.04 
1.12 
0.67 
0.97 
0.85 
0.75 
1.12 
1.02 
1.51 
0.80 
1.42 
0.85 
0.86 
0.05 
0.37 
0.91 
1.39 
0.78 
1.03 
1.41 
0.55 
0.54 
1.13 
0.69 
0.41 
0.52 
1.19 
1.18 
1.17 
1.31 
1.34 
1.78 
1.45 
1.61 
1.56 


Total  in 
office 


Total  out 
of  office 


9.09 
NA 
NA 

5.66 

9.59 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.29 
NA 
NA 
NA 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.97 
NA 
NA 
NA 
h4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


8.00 

14.17 

16.38 

4.83 

8.50 

15.22 

17.98 

21.55 

16.95 

17.12 

12.63 

17.47 

21.30 

26.42 

7.81 

12.43 

22.68 

1129 

9.60 

1624 

12.83 

326 

8.35 

8.05 

10.75 

17.87 

11.78 

8.70 

9.89 

12.79 

13.13 

8.38 

7.72 

9.31 

16.33 

14,42 

9.55 

13.18 

12.76 

14.46 

14.51 

1021 

12.56 

1129 

12.75 

1422 

14.33 

19.30 

1121 

15.56 

10.39 

11.56 

1.94 

9.97 

12.14 

17.57 

14.53 

14.86 

17.84 

12.06 

13.31 

16.12 

13.72 

11.67 

12.69 

15.16 

14.66 

15.42 

17.34 

18.14 

2127 

17.88 

18.85 

21.81 


'  CPT  oodM  wd  d— cnplioin  only  ar*  ccpyngm  1906  American  Madeal  AaaooMion  Al  RigMs  Rnarvad  Apokot)!*  FAR&OFARS  App»y 
'Copffl^  1904  Amancan  Daniai  Aiaooafeon  AH  nghls  reaarv«d 
*  *  mdcMaa  fMJt  ara  not  tor  Mattcara  Paymwit. 
• '  MtaHi  RVUt  noaaaad  <n  ^obal  jurgKal  packaga. 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS2 


25337 
25350 
25355 
25360 
25365 
25370 
25376 
25390 
25391 
25392 
25393 
25400 
25405 
25416 
25420 
25425 
25426 
25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25605 
25515 
25520 
25525 
25526 
25530 
25535 
25545 
25560 
25665 
25674 
25575 
26600 
25605 
25611 
26620 
25622 
25624 
26628 
25630 
25635 
26645 
26660 
26660 
26670 
25675 
25676 
25680 
26665 
25690 
26695 
26800 
25805 
25810 
25820 
25825 
25830 
25900 
25905 
25907 
25009 
25615 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Reconstruct  ulna/radioulnar .. 

Revision  of  radius 

Revision  o(  radius  ...„„..._.„ 

Revision  of  ulna 

Revise  radius  &  utna  

Revise  radius  or  ulna 

Revise  radius  &  ulna  

Shorten  ^adius^lna  ..„.„„ 

Lengttien  radusAina 

Shorten  radhjs  &  ulna 

Lengthen  radKjs  &  ulna  

Repair  radius  or  ulna , 

Repair/grafi  radius  or  ulna  .... 

Repair  radius  &  ulna 

Repair/graft  radius  &  ulna 

Repair/graft  radius  or  ulna  .... 

Repair/graft  radius  &  ulna 

Repair/graft  wnst  txxie  

Reconstruct  wrist  joint  

Reconsti'uct  wrist  )oint  

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

Recorwtruct  wrist  joint  

Wrist  replacement 

Repair  wrist  )0«nt(s) 

Remove  wnst  joint  implant  .„ 

Revision  of  wrist  joint 

Revision  of  ¥»rist  joir< 

Reinforce  radius 

Reinforce  ulna „ „.. 

Reinforce  radius  and  ulna  .._ 

Treat  fracture  of  radius 

Treat  fracture  o(  radius „. 

Repair  fracture  of  radkis 

Repair  fracture  of  radius 

Repair  fracture  of  radius 

Repair  fracture  of  radkjs 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 

Repair  fracture  of  ulna 

Treat  fracture  ractus  &  ulna  .. 
Treat  fracture  radkis  &  ulna .. 
Treat  fracture  radha  &  ulna .. 
Repair  fracture  radhis/ulna  ... 

Treat  fracture  radkaAjIna  

Treat  fracture  radhnArina  ..... 
Repair  fracture  radhjaAina  ... 
Repair  fracture  radusAjIna  ... 

Treat  wrist  txxie  fracture  

Treat  wrist  bone  fracture  

Repair  wrist  tone  fracture  ..„ 

Treat  wrist  bone  fracture  

Treat  wrist  borw  fracture  

Repair  wrist  bone  fracture  .... 
Repair  wnst  bone  fracture  .... 

Treat  wrist  dKlocation 

nepatr  wnst  (isiocancn 

Treat  «Mlat  flilij.iiitiii „ 

Repair  wrist  (islocation 

Treat  wrist  fracture „ , 

Ftepair  wrist  fracture  

Treat  wrist  dWocaBon 

Repair  wrist  dislocation 

Fusion  of  \wnst  joint 

FusiorVgraft  of  wrist  joint  

FusiorVgrBft  of  wrist  joint  

Fusion  of  harxf  bones 

Fusion  hand  bones  with  graft 

Fusion  radkxjinar  jnt/ulna 

Amputation  o(  forearm 

Amputation  of  forearm 

Amputation  fo«owHip  surgery 
Amputation  lohMH4>  surgery 
Amputation  of  lorearm 


Pfiysicjan 

wortt 
RVUs»* 


9.50 

•8.78 

•10.17 

•8.43 

•12.40 

•13.36 

•13.04 

•10.40 

•13.65 

•13.95 

•15.87 

•10.92 

•14.38 

•13.35 

•16J3 

•13.21 

•16.82 

•10.44 

•12.90 

•10.85 

•10J9 

•11.16 

•9.69 

•16.55 

•10.37 

•14.49 

•7.87 

•9.49 

•9M 

•9.96 

•12.33 

•2.45 

•5.21 

•9.18 

6.01 

11.69 

12.43 

•2.08 

•5.14 

•8.90 

•2.44 

•5.63 

6.03 

•10.45 

•2.63 

•5.81 

•7.77 

•855 

•2.61 

•4.53 

•8.43 

•2.88 

•4.39 

•7.25 

•3.05 

•4.76 

•7.92 

•4.67 

•8.04 

•5.99 

•9.78 

•5.50 

•8.34 

•9.76 

•11.28 

•10.67 

•7.46 

•9.27 

•10.06 

•9.01 

•9.12 

•7.80 

•8.96 

•17.06 


Direct  in 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

tiA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.83 

2.61 

NA 

2.51 

NA 

NA 

1.83 

2.61 

NA 

1.83 

2.61 

NA 

NA 

1.83 

2.61 

NA 

NA 

1.83 

2.61 

NA 

1.83 

2.61 

NA 

1.83 

NA 

NA 

2.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 
emense 
RVUs 


3.45 

3.23 

3.23 

3.23 

3.23 

3.23 

3.23 

3.23 

3.23 

3.23 

3.34 

3.23 

3.34 

3.23 

3.34 

4.73 

3.34 

2.45 

2.45 

2.45 

3.45 

3.45 

3.45 

2.45 

2.45 

3.45 

3.23 

3.23 

3.23 

3.23 

3.23 

1.15 

1.71 

2.34 

1.71 

2.34 

3.34 

1.16 

1.71 

2.34 

1.15 

1.71 

2.34 

2.34 

1.15 

1.71 

2.57 

2.34 

1.15 

1.71 

2M 

1.15 

1.71 

2.34 

1.16 

1.71 

2.34 

1.71 

2.34 

2.21 

2.34 

2.21 

2.34 

2.46 

2.45 

2.45 

2.45 

2.45 

3.23 

2.98 

3.10 

3.23 

3.23 

3.34 


Total  in 

office 

practice 

enwnse 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.84 

4.43 

NA 

4.58 

NA 

NA 

^77 

4.42 

NA 

2.83 

457 

NA 

NA 

2.90 

459 

NA 

NA 

2.88 

4J0 

NA 

2.93 

4.25 

NA 

2.98 

NA 

NA 

4.28 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
o<  Office 
practice 
expense 
f^VUs 


6.61 

6.14 

6.49 

6.00 

7.00 

7.28 

6.98 

6.54 

7.36 

7.44 

8.06 

6.71 

7.67 

7.28 

8.15 

9.07 

8.01 

5.60 

6.22 

5.63 

6.82 

7.02 

6.71 

7.37 

5.59 

7.64 

5.92 

6.33 

6.34 

6.45 

7.04 

2.00 

3.34 

5.14 

3.61 

552 

722 

1.94 

353 

5.07 

2.00 

3.47 

456 

552 

2.07 

3.49 

5.04 

4.98 

2.05 

3.20 

4.96 

2.10 

3.16 

4.65 

2.15 

3.19 

454 

3.18 

456 

4.09 

5.31 

4.06 

4.94 

6.61 

5.91 

5.75 

4.94 

6.46 

6.46 

6.89 

6.03 

657 

613 

858 


Mal- 
practice 
RVUs 


1.45 

1.26 

1.49 

0.99 

157 

1.92 

0.87 

1.50 

1.93 

2.04 

2.32 

1.76 

2.02 

1.92 

2.28 

1.87 

2.13 

1.60 

1.89 

122 

1.52 

1.66 

1.72 

3.49 

1.56 

1.16 

1.19 

1.42 

1.42 

1.49 

1.84 

0.29 

0.61 

1.22 

0.94 

1.63 

1.94 

0.36 

0.54 

1.20 

0.27 

0.70 

1.73 

1.73 

0.42 

051 

0.97 

1.14 

0.33 

0.57 

1.16 

0.30 

0.50 

0.96 

056 

0.26 

1.12 

0.34 

1.11 

056 

1.44 

0.73 

1.17 

1.80 

2.09 

2.06 

1.48 

1.99 

1.45 

1.31 

1.16 

1.00 

1.06 

2.56 


Totelin 
offoe 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.58 

10.15 
NA 

11.53 
NA 
NA 

5.21 

10.10 

NA 

5.54 

10.90 

NA 

NA 

6.95 

11.01 

NA 

NA 

6.82 

9.40 
NA 

6.11 

9.14 
NA 

6.39 
NA 
NA 

9.29 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 


Total  out 
Of  Office 


17.56 

16.18 

18.15 

15.42 

20.97 

2256 

20.89 

18.44 

22.93 

23.43 

26.25 

1958 

24.07 

22.56 

26.76 

24.15 

26.96 

1754 

21.01 

17.70 

18.73 

19.83 

18.12 

27.41 

17.52 

23.29 

14.98 

1724 

1750 

17.90 

2121 

4.74 

9.06 

1654 

1056 

1954 

2159 

458 

9.01 

15.17 

4.71 

950 

1252 

17.70 

5.12 

9.91 

13.78 

14.67 

459 

8.30 

1456 

528 

8.05 

12.85 

556 

821 

13.88 

8.19 

14.01 

10.44 

16.53 

1029 

14.45 

17.07 

1928 

1858 

1357 

16.71 

17.97 

1621 

1650 

14.67 

16.16 

28.06 


<  CFT  coda*  Md  deaoipbont  only  «•  copynght  i  gee  Amancv  Midlcal 

•  CopiVlgtit  1994  Anwicv  Dontal  Anooiation.  All  rigtiis  riMrvwl. 

*  «  IndoMM  RVU(  ar*  not  ky  MKtcar*  Psymanl. 
"  WMk  RVUs  noaasad  in  global  aufvcal  padtaga. 


Aaaodalion.  Al  nghii  Raiarvad.  »^v>caU»  FARSA)FARS  A|viy. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiONh-Continued 


CPT'/ 
HCPCS2 


2S820 
2S922 
2S824 
25927 
2S829 
2S931 
26010 
26011 
26020 
28025 
26030 
26034 
26035 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
26080 
26100 
26105 
26110 
26115 
26116 
26117 
26121 
26123 
26125 
26130 
26135 
26140 
26145 
26160 
26170 
26180 
26185 
26200 
26205 
26210 
26215 
26230 
26235 
26236 
26250 
26255 
26260 
26261 
26262 
26320 
26350 
26352 
26356 
26357 
26358 
26370 
26372 
26373 
26390 
26392 
26410 
26412 
26415 
26416 
26418 
26420 
26426 
26428 
26432 
26433 
26434 
26437 
26440 


MOO 


Status 


Description 


Amputate  hand  at  wrist 

Amjxrtate  hand  at  wrist 

Amputation  Idlow-up  surgery  .. 

Amputation  o(  hand  

Amputation  foilow-up  surgery  .. 
Amputation  tdlow-up  surgery  .. 

Orainage  o(  finger  abscess 

Drainage  o<  finger  abscess 

Dram  hand  tendon  sheath 

Drcunage  o(  palm  bursa 

Drainage  of  palm  bur8a(s) 

Treat  hand  bone  lasion 

Decompress  fingeis/haiKJ 

Decompress  fingers/hand 

Raiease  palm  contracture 

Release  palm  contracture 

Incise  finger  tendon  sheath  

InctsKXi  of  finger  tendon  

Explore/treat  hand  joint 

Explore/treat  finger  joint 

Explore/treat  finger  joint 

Biopsy  hand  foint  lining 

Biopsy  finger  joint  llmng 

BiOfJSy  finger  joint  lining 

Removal  of  hand  lesion  ..„ 

Removal  of  hand  lesion 

Remove  tumor,  hand/finger 

Release  palm  contracture 

Release  palm  contracture 

Ooleaae  palm  contracture 

Remove  wrist  joint  lining 

Revisa  linger  joint,  each 

Revise  finger  joint,  each  

Tendon  exasion.  palm/finger  ... 
Remove  tendon  sheath  lesion  . 
Renxwal  of  palm  terxton,  each 

Removal  of  finger  terxton 

Renwve  finger  bone  

Remove  hand  bone  lesion 

Removo^graA  tione  lesion 

Removal  of  finger  Ission 

Remova^graft  finger  lesion 

Partial  rerTx>vaJ  of  hand  tx>ne  .. 
Partial  removal,  finger  txxie  .... 
Partial  rerrwvai,  finger  bone  .... 

Extensive  hand  surgery 

Extensive  harxl  surgery 

Extensive  finger  surgery  ..„ 

Extensive  finger  surgery 

Partial  removal  o(  finger  

Removal  o<  imptar^  from  harxJ 

Repair  finger/harxl  tendon 

Repair/graft  hand  terxton 

Repair  fingsr/hand  tendon 

Repair  lingerAiand  tendon 

Repair/graR  hand  tendon 

Repair  lingar/harv]  terxton 

Repair/graft  hand  tendon 

Repair  finger/hand  tendon 

Revise  harxVfingsr  tendon 

Repair/graft  harx)  terxton 

RsfMlr  hand  tendon 

Rapair/grafl  hand  tendon 

Excisnn,  hand/Anger  terxton  ... 

Graft  hand  or  finger  terxton  

Repair  finger  tendon  

Repair/graft  finger  tendon 

Repair  firtgar/hand  terxton 

Repair/grafl  finger  tendon 

Repair  finger  tendon 

Repair  finger  tendon 

Rapair/grafl  finger  terxton 

neaignment  of  tendons 

pamvfinger  terxton 


'  CPT  codw  and  awcnpsoni  oniy  m  capyngM  '.996  Amancwi 
>Capyn^i90«AinancinDanM<A«aQoabon  All  ngh«s  rwariMd. 
* «  indcMM  RVUi  ara  rxM  tor  Ma«>cai«  Payniant. 
• '  Mork  RVUa  ncraaaad  m  glotial  Kx^cH  padiaga  . 


Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

office 

of  office 

office 

of  office 

Mal- 

Total  in 
office 

Total  out 
of  office 

wort( 

practice 

practice 

practice 

practice 

P!5^ 

RVUs'* 

exMnse 
RVUs 

expense 
RVUs 

expense 
RVUs 

expense 
RVUs 

RVUs 

•8.68 

NA 

2.45 

NA 

5.15 

1.20 

NA 

15.03 

•7.42 

NA 

2.45 

NA 

4.83 

1.02 

NA 

13.27 

•8.46 

NA 

2.45 

NA 

5.10 

1.22 

NA 

14.78 

•&80 

NA 

2.72 

NA 

5.51 

1.22 

NA 

15.53 

•759 

NA 

1.90 

NA 

4.18 

0.96 

NA 

12.73 

•7.81 

NA 

2.96 

NA 

5.52 

0.90 

NA 

14.23 

•1.54 

2.11 

1.71 

2.92 

2.43 

0.05 

4.51 

4.02 

•2.19 

2.78 

2.38 

3.92 

3.44 

0.24 

6.35 

5.87 

•4.67 

NA 

4.14 

NA 

6.20 

0.63 

NA 

11.50 

•4.82 

NA 

4.14 

NA 

6.27 

0.76 

NA 

11.85 

•5.93 

NA 

4.14 

NA 

6.56 

0.98 

NA 

13.47 

•6.23 

NA 

4.73 

NA 

7.28 

0.71 

NA 

14.22 

•9.51 

NA 

4.81 

NA 

8.13 

0.86 

NA 

18.50 

•7.25 

NA 

3.55 

NA 

6.14 

1.05 

NA 

14.44 

•3.33 

NA 

2.85 

NA 

4.31 

0.49 

NA 

8.13 

•5.56 

NA 

2.85 

NA 

4.87 

0.81 

NA 

11.24 

•2.69 

2.39 

2.12 

3.63 

3.30 

0.56 

6.88 

6.55 

•2.81 

NA 

2.13 

NA 

3.25 

0.17 

NA 

6.23 

•3.89 

NA 

4.39 

NA 

6.25 

0.42 

NA 

10.36 

•3.79 

NA 

4.39 

NA 

6.32 

0.62 

t^ 

10.73 

•4.24 

NA 

4.39 

NA 

6.39 

0.51 

NA 

11.14 

•3.67 

NA 

2.13 

NA 

3.50 

0.45 

NA 

7.62 

•3.71 

NA 

2.85 

NA 

4.44 

0.67 

NA 

8.82 

•3.53 

NA 

2.85 

NA 

4.36 

0.50 

NA 

8.39 

•3.86 

2.39 

2.13 

3.83 

3.52 

0.34 

8.03 

7.72 

•5.53 

NA 

2.85 

1^ 

4.83 

0.62 

NA 

10.98 

•8.55 

NA 

2.85 

NA 

5.55 

0.91 

NA 

15.01 

•7.54 

NA 

2.96 

NA 

5.62 

1.61 

NA 

14.77 

•9.29 

NA 

2.96 

NA 

5.98 

1.53 

HA 

16.80 

4.61 

NA 

0.00 

NA 

1.11 

0.45 

HA 

6.17 

•5.42 

NA 

3.08 

NA 

5.13 

0.86 

NA 

11.41 

•6.96 

NA 

3.08 

NA 

5.46 

0.82 

NA 

13.24 

•6.17 

NA 

3.19 

NA 

5.40 

0.75 

NA 

12.32 

•6.32 

NA 

3.19 

NA 

5.45 

0.80 

NA 

12.57 

•3.15 

2.39 

2.13 

3.69 

3.37 

0.40 

7.24 

6.92 

•4.77 

NA 

2.13 

NA 

3.74 

0.45 

NA 

8.96 

•5.18 

NA 

2.13 

NA 

3.89 

0.71 

NA 

9.78 

•5.25 

NA 

3.00 

NA 

4.90 

0.41 

NA 

10.56 

•5.51 

NA 

2.85 

NA 

4.84 

0.72 

HA 

11.07 

•7.70 

NA 

2.96 

NA 

5.53 

1.03 

NA 

14.26 

•5.15 

NA 

3.08 

NA 

5.02 

0.64 

NA 

10.81 

•7.10 

NA 

2.96 

NA 

5.38 

0.94 

NA 

13.42 

•6.33 

NA 

3.81 

NA 

6.18 

0.69 

NA 

13iO 

•6.19 

NA 

3.81 

NA 

6.16 

0.71 

r4A 

13.06 

•5.32 

NA 

3.81 

NA 

5.96 

0.66 

NA 

11.94 

•7.55 

NA 

3.19 

UA 

5.78 

1.07 

1^ 

14.40 

•12.43 

NA 

3.30 

NA 

7.08 

1.54 

NA 

21.05 

•7.03 

NA 

3.19 

NA 

5.64 

0.97 

NA 

13.64 

•9.09 

NA 

3.30 

NA 

6.30 

1.31 

NA 

16.70 

•5.67 

NA 

2.85 

NA 

4.89 

0.76 

r^A 

11.32 

•3.96 

NA 

2.85 

NA 

4.47 

0.57 

NA 

9.02 

•5.99 

NA 

3.64 

NA 

5.96 

0.99 

NA 

12.94 

•7.68 

NA 

3.64 

NA 

6.36 

1.10 

NA 

15.14 

•8.07 

NA 

3.64 

NA 

6.47 

1.24 

t^ 

15.78 

•8.58 

NA 

3.64 

NA 

6.57 

1.19 

NA 

16.34 

•9.14 

NA 

3.64 

NA 

6.71 

1.27 

NA 

17.12 

•7.11 

NA 

3.64 

NA 

6.24 

1.13 

NA 

14.48 

•8.76 

NA 

3.64 

NA 

6.61 

1.15 

NA 

16.52 

•8.16 

NA 

3.64 

NA 

6.46 

1.11 

NA 

15.73 

•9.19 

NA 

2.85 

NA 

5.76 

1.23 

NA 

16.18 

•10.26 

NA 

3.64 

NA 

6.96 

1.26 

NA 

18.48 

•4.63 

NA 

3.19 

NA 

5.01 

0.51 

NA 

10.15 

•6.31 

NA 

3.19 

NA 

5.48 

0.97 

NA 

12.76 

•8.34 

NA 

3.19 

NA 

591 

0.90 

NA 

15.15 

•9.37 

NA 

3.19 

NA 

6.25 

1.41 

NA 

17.03 

•4.25 

NA 

3.19 

NA 

4  95 

0.59 

NA 

9.79 

•6.77 

NA 

3.19 

NA 

5.58 

0.96 

NA 

13.31 

•6  15 

NA 

319 

NA 

5.47 

1.07 

t^ 

12.69 

•7.21 

NA 

3.19 

NA 

5.69 

1.00 

NA 

13.90 

•4.02 

NA 

2.85 

NA 

447 

0.51 

NA 

9.00 

•4.56 

NA 

2.85 

NA 

4.62 

0.66 

NA 

9.84 

•6.09 

NA 

2.85 

NA 

5JO0 

084 

NA 

1193 

•5.82 

NA 

285 

NA 

4.90 

0.68 

W< 

11.40 

•5.02 

NA 

364 

1^ 

5.66 

0.59 

NA 

11^7 

caecn.Aini 

jMsRaMrvad 

AopkcatnaM 

RSrtDfARSA( 

ip^ 

i 

UMI 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS^ 


26442 

26445 

2644a 

26450 

26455 

26460 

264/1 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26485 

26489 

26490 

26492 

26494 

26496 

26497 

26498 

26499 

26500 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26520 

26525 

26530 

26531 

26535 

26536 

26540 

26541 

26542 

26545 

26546 

26548 

26550 

26551 

26563 

26554 

26555 

26556 

26560 

26561 

26562 

26565 

26567 

26568 

26580 

26585 

26560 

26591 

26593 

26596 

26597 

26600 

26605 

26607 

26608 

26615 

26641 

26645 

266S0 

26665 

26670 

26675 

26676 


MOO 


Status 


Description 


Release  palm  &  finger  tendon 
Reiease  han<yfinger  tendon  .... 
Release  forearm/hand  tendon 

Incision  of  palm  tendon  

Incision  of  tingef  tendon  , 

Indse  hand/finger  tendon 

Fusion  of  finger  tendons „., 

Fusion  of  finger  tendons 

Tendon  lengthening 

Tendon  shortening 

Lengthening  of  hand  tendon  _. 
Shortening  of  hand  terxlon  ..„. 

Transplant  hand  tendon 

Transjalanf  graft  hand  tendon  . 

Transplant  palm  tendon 

Transplant/graft  palm  terxton .. 

Revise  thumb  tendon , 

Tendon  transfer  with  graft  

Hand  tendorVmuscle  transfer  . 

Revise  thumb  tendon 

Finger  tendon  transfer  ._.. 

Finger  tendon  transfer  

Revision  of  finger 

Hand  tendon  reconstruction  ... 
Hand  tendon  reconstruction  .„ 
Hand  tendon  reconstruction  ... 
Release  thumb  contracture  .... 

Thumb  tendon  transfer 

Fusion  of  knucWe  joirt 

Fusion  of  knudde  joints 

Fusion  of  knuckle  joints  

Release  knuckle  contracture  .. 
Release  finger  conlracture  ..... 

Revise  knuckle  joint 

Revise  knuckle  with  implanl  ... 

Revise  finger  joint  

Revise/implant  finger  joint  ,. 

Repair  hand  joint  

Repair  hand  jont  with  graft  .„. 
Repair  hand  jotnt  with  graft  .„. 

Reconstruct  finger  joint 

Repair  nor>-union  hand 

Reconstruct  linger  jotnt 

Constoict  thumb  replacement  . 

Great  toe-hand  transfer  , 

Single  toe-hand  transfer  „, 

Double  toe-hand  transfer 

Positior^  change  of  finger , 

Toe  joint  transfer 

Repair  of  web  finger .-. 

Repair  of  web  fir>ger  „ 

Repair  o(  web  finger  

Correct  metacarpal  flaw 

Correct  finger  deformity 

Lengthen  metacarpaHmger  ..... 

Repair  hand  deformrty  

Repair  finger  deformity  

Repair  finger  deformity  

Repair  muscles  of  hand 

Release  nxjsdes  of  harxJ 

Excision  constricting  tissue 

Release  of  scar  contracture  .... 

Treat  metacarpal  fracture  

Treat  metacarpal  fracture  

Treat  rifetacarpal  fracture 

Treat  metacarpal  fracture  

Repair  metacarpal  fracture  .„... 

Treat  thumb  diskx^alion  „.. 

Treat  thumb  h3cture 

Repair  ttxjmb  fracture  _ 

Repair  thumb  Iractur*  . 

Treat  hand  dWocation 

Treat  hand  dislocaBon  

Pin  hand  diskx^alion  


Physician 

wortc 
RVU«'« 


•8.16 
•4.31 
•7.00 
•3.67 
•3.64 
•3.46 
•5.73 
•5.32 
•5.18 
•5.15 
•5.80 
•5.74 
,  "6.69 
•8.29 
•7.70 
•9.55 
•8.41 
•9.62 
•8.47 
•9.59 
•9.57 
•14.00 
•8.98 
•5.96 
•7.14 
•7.47 
•6.01 
•5.43 
•7.15 
•8.83 
•9.02 
•5.30 
•5.33 
•6.69 
•7.91 
•5.24 
•6.37 
•6.43 
•8.62 
•6.78 
•6.92 
8.50 
•8.03 
•21.24 
•46.58 
•46.27 
•54.95 
•16.63 
•47.26 
•5.38 
•10.92 
•9.68 
•6.74 
•6.82 
•9.08 
•18.18 
•14.05 
•17.96 
•3.25 
•5J1 
•8.95 
•9.82 
•1.96 
•2.85 
•5.36 
5.12 
•5.33 
•3.94 
•4.41 
•5.72 
•7.60 
•3.69 
•4.64 
•552 


Direct  in 
office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^ 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.83 
2.41 
NA 
NA 
NA 
2.61 
2.61 
NA 
NA 
2.51 
2.09 
NA 


Direct  out 
of  office 
practice 
exper^se 

RVUs 


3.64 

3.64 

3.64 

2.13 

2.13 

2.13 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

3.64 

3.64 

3.64 

3.64 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

2.85 

3.53 

3.53 

3.53 

3.53 

3.53 

3.53 

2.85 

2.85 

2.85 

2.85 

3.25 

2.85 

3.64 

3.74 

3.74 

3.74 

3.64 

3.74 

2.85 

2.85 

2.85 

2.85 

2.85 

3.64 

2.85 

2.85 

2.85 

2.85 

2.85 

2.13 

2.85 

1.15 

1.64 

2.54 

2.57 

2.34 

1.71 

1.71 

2.57 

2.34 

1.71 

1.28 

2.57 


Total  in 

office 

practice 

enjense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.71 
3.65 
NA 
NA 
NA 
4.07 
4.22 
NA 
NA 
3.89 
3.69 
NA 


Total  out 

of  office 

practice 

expense 

RVUs 


6.35 
5.50 
6.18 
3.48 
3.47 
3.42 
4.88 
4.81 
4.67 
4.77 
4.91 
4.92 
6.14 
6.56 
6.36 
6.64 
5.60 
5.85 
5.60 
5.91 
5.88 
6.99 
5.72 
4.91 
5.25 
5.36 
4.95 
4.82 
5.19 
5.68 
5.72 
5.61 
5.60 
555 
6.27 
5.57 
5.95 
5.13 
5.69 
5.18 
5.20 
6.12 
5.46 
9.80 
16.28 
16.20 
18.39 
8.63 
16.44 
4.80 
6.21 
5.78 
5.14 
5.12 
6.66 
8.06 
7.02 
8.01 
4.28 
4.79 
4.85 
5.93 
1.88 
2.70 
4  39 
4.38 
420 
2.98 
3.13 
4.52 
4.76 
2.92 
2.71 
4.49 


Mal- 
practice 
RVUs 


0.59 
0.54 
0.96 
0.36 
0.33 
0.30 
0.67 
0.75 
0.27 
0.73 
0.72 
0.86 
1.11 
1.40 
1.08 
0.51 
1.28 
1.21 
1.23 
1.53 
1.38 
2.04 
1.25 
0.60 
0J5 
1.11 
0.72 
0.68 
0.67 
1.23 
1.22 
0.71 
0.62 
0.86 
1.11 
0.58 
1.19 
1.12 
1.47 
0.97 
0.94 
1.33 
1.00 
3.24 
6.92 
6.87 
8.20 
2.52 
6.99 
0.66 
1.56 
0.82 
0.85 
0.67 
1.06 
2.76 
2.12 
2.72 
0.39 
0.70 
1.35 
1.37 
0.22 
0.36 
0.57 
0.57 
0.80 
0.14 
0.33 
0.64 
1.0S 
0.10 
0.60 
0.67 


Total  in 
office 


Total  out 
of  dfice 


NA 
NA 
NA 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.89 
6.86 
NA 
NA 
NA 
815 
896 
NA 
NA 
7.68 
8.93 
NA 


15.10 
10.35 
14.14 
751 
7.44 
7.18 
11.28 
10.88 
10.12 
10.65 
11.43 
11.52 
13.94 
16.25 
15.14 
16.70 
1529 
16.68 
15  JO 
17.03 
16.83 
23.03 
15.95 
11.47 
13.34 
13.94 
11.68 
10.93 
13.01 
1574 
15.96 
11.62 
1156 
13.49 
1529 
11.39 
1351 
12.68 
15.78 
12.93 
13.06 
15.95 
14.49 
3428 
69.78 
69.34 
81.54 
27.78 
70.69 
10.84 
18.69 
1628 
12.73 
12.61 
16.80 
29.00 
23.19 
28.69 
7.92 
10.80 
1515 
17.12 
4.06 
5.91 
10.32 
10.07 
10.33 
7.06 
7.87 
10.88 
13.45 
6.71 
795 
10.68 


<  CPT  cadm  and  dwcnotions  only  tn  copyngm  1986  American  Matte al  AaaocMbon.  Al  nghS  naMrved.  A«>kciM«  FARS/DFAie  Apply 
'Copyright  1994  Amancan  Oantal  Aaaooalion.  AN  nghti  raaarvad. 
*  *  Indicatas  RVUs  ara  not  tar  MadK^a  Paymanl. 
<•  Woik  RVU«  noaaaad  m  glabal  surreal  pKltage. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS^ 


26685 

26686 

26700 

26705 

26706 

26715 

26720 

26725 

26727 

26735 

26740 

26742 

26746 

26750 

26755 

26756 

26765 

28770 

26775 

26776 

26785 

26820 

26841 

26842 

26843 

26844 

26850 

26852 

26860 

26861' 

26862 

26863 

26910 

26951 

26952 

2q990 

26991 

26992 

27000 

27001 

27003 

27005 

27006 

27025 

27030 

Z7033 

27035 

27036 

27040 

27041 

27047 

27048 

27049 

27050 

27052 

27064 

27060 

27062 

27065 

27066 

27067 

27070 

27071 

27075 

27076 

27077 

27078 

27079 

27080 

27086 

27087 

27090 

27091 

27093 


MOD 


Status 


Description 


Repair  hand  dislocation 

Repair  hand  deiocatlon 

Treat  knucWe  dislocation 

Treat  knuckle  diskxatkx) 

Pin  knuckle  diskxation  

Repair  knuckle  dislocatkxi .... 
Treat  finger  fracture,  each  .... 
Treat  finger  fracture,  each  ... 
Treat  finger  fracture,  each  .... 
Repair  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .... 
Treat  finger  fracture,  each  .... 
Repair  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .... 
Treat  finger  fracture,  each  .... 

Pin  finger  fracture,  each  

Repair  finger  fracture,  each  .. 

Treat  finger  diskxation  

Treat  finger  diskx;ation  

Pm  tSnger  dskscation  

Repair  finger  disk>cation 

Thimb  fusion  with  graft 

Fusion  of  thumb 

Thumb  fuSKXi  with  graft  _ 

Fusion  of  harxl  |Oint  

FusiorVgraft  of  hand  joint 

Fusion  of  knuckle 

Fusion  of  krHx:kle  with  graft  .. 

Fusion  of  finger  joint 

Fusion  of  finger  joint.added  .. 
FuswrVgratt  of  'inger  joint   .... 

Fuse/graft  eidded  jotnt 

Amputate  metacarpal  bone  .. 
Amputation  of  fingerrthumb  .. 
Amputation  of  finger/thumb  .. 

Drainage  of  pelvis  lesion  

Drainage  of  pelvis  bursa 

Drainage  of  bone  lesion  

InasKXi  of  hip  tendon  

Irxasion  of  hip  tendon  

Incision  of  hip  terxlon  

Incision  of  hip  terxkxi  

Incision  of  hip  tendons 

Incision  of  hiiyihigh  fascia  .... 

Drainage  of  hip  joirtt  

Expioraiion  of  h^  joint 

Denervation  of  hip  joint 

Excision  of  hip  joint/muscle  .. 

Biopsy  of  soft  tissues 

Biopsy  of  soft  tissues 

ReiTwve  hip/pelvis  lesion 

Remove  hip/pelvis  lesion 

Remove  turrxx.  hip'pefvis 

Biopsy  of  sacroiliac  joint 

Biopsy  of  hip  (OinI  „ 

Removal  of  trip  joint  Nning  .... 

Removal  of  isctVal  bursa 

Remove  femur  lesionAxxsa  .. 
Removal  of  hip  bone  lesion  .. 
Removal  of  hip  bone  lesion  . 
Rfltnova'graft  hip  bone  lesion 
Partial  removal  of  hip  bone  .. 
Partial  removal  of  hip  bone  .. 

Exterwve  ^^)  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  fnp  surgery  

Exteraive  hip  surgery  

Removal  of  tail  bone 

Remcve  hip  foreign  body  

Remove  hip  foreign  body  

Removal  of  hip  prosthesis  .. . 
Removal  of  hip  prosthesis  .... 
Injection  tor  h<5  x-ray 


Physician 
RVUs" 


*6.98 

•7.94 

•3.69 

•4.19 

•5.12 

•5.74 

•1.66 

•3.33 

•5.23 

•5.98 

•1.94 

•3.85 

•5.81 

•1.70 

•3.10 

•4.39 

•4.17 

•3.02 

•3.71 

•4.80 

•4.21 

•8.26 

•7.13 

•8^4 

•7.61 

•8.73 

•6.97 

•8.46 

•4.69 

1.74 

•7.37 

3.90 

•7.60 

•4.59 

•6.31 

•7.48 

•6.68 

•13.02 

•5.62 

•6.94 

•7.34 

•9.66 

•9.68 

•11.16 

•13.01 

•13.39 

•16.69 

•12.88 

•2.87 

•9.89 

•7.45 

•6.25 

•13.66 

•4J6 

•6.23 

•8.54 

•5.43 

•5.37 

•5.90 

•10.33 

•13.83 

•10.72 

•11.46 

•17.23 

•22.12 

•23  13 

•13.44 

•13.75 

•6.39 

•1.87 

•8.54 

•11.15 

•22.14 

1.30 


Direct  in 

office 

practice 

ejmense 

RVUs 


NA 

NA 

1.55 

2.09 

NA 

NA 

1.10 

1.55 

NA 

NA 

1.37 

2.61 

NA 

1.37 

1.55 

NA 

NA 

1.55 

2.09 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.77 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.72 

NA 

2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.67 

NA 

NA 

NA 

4.22 


Direct  out 
of  office 
practice 
expense 
RVUs 


2.34 
2.34 
1.10 
128 
1.61 
2.34 
0.83 
1.10 
2.57 
2.34 
1.10 
1.71 
2.34 
1.10 
1.10 
2.57 
2.34 
1.10 
1.28 
2.57 
2.34 
2.96 
2.85 
2.96 
2.85 
2.96 
2.85 
2.96 
2.85 
0.00 
2.96 
0.00 
2.85 
2.85 
2.60 
5.11 
2.60 
5.11 
2.02 
2.02 
2.35 
2.36 
2.35 
2.35 
2.35 
2.35 
3.00 
2.57 
1.31 
1.90 
2.19 
2.60 
3.40 
2.19 
2.35 
2.71 
2.19 
2.02 
2.60 
3.00 
3.00 
5.11 
5.11 
3.40 
3.40 
3.40 
3.40 
3.40 
2.19 
1.49 
2.19 
2.36 
2.35 
0.09 


Total  in 

olfk:« 

practice 

expense 

RVUs 


NA 

NA 

2.72 

3.52 

NA 

NA 

1.74 

2.67 

NA 

NA 

2.12 

4.09 

NA 

2.06 

2.60 

NA 

NA 

2.57 

3.40 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.75 

NA 

4.60 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.46 

NA 

NA 

NA 

5.45 


Total  out 
o(  office 
practice 

expense 
RVUs 


4.59 
4.82 
2.17 
2.54 
325 
426 
1.40 
2.12 
4.36 
4.30 
1.80 
3.00 
4.30 
1.74 
2.05 
4.16 
3.87 
2.02 
2.41 
426 
3.88 
5.65 
526 
5.72 
5.39 
5.79 
5.17 
5.69 
4.66 
0.48 
5.42 
0.98 
5.35 
4.59 
4,70 
7.99 
4.69 
9.32 
3.74 
4.06 
4.71 
5.10 
5.16 
5.54 
6.13 
621 
7.79 
6.36 
226 
4.57 
4.37 
4.72 
7.55 
3.82 
4.58 
5.67 
4.01 
3.79 
4.66 
620 
7.10 
8.85 
9.06 
8,43 
9.57 
9.93 
7.46 
7.52 
426 
224 
467 
5.63 
8.41 
0.42 


Mal- 
practice 
RVUs 


0.91 
1.04 
0.10 
027 
0.75 
0.66 
0.15 
0.23 
0.38 
0.61 
0.16 
0.32 
0.80 
0.10 
0.15 
0.33 
0.45 
0.08 
0.17 
0.35 
0.48 
1.05 
1.00 
1.37 
1.10 
1.19 
0.76 
1.00 
0.68 
0.43 
0.85 
0.57 
0.93 
0.49 
0.69 
0.51 
0.29 
1.05 
024 
0.38 
1.08 
0.54 
0.77 
1.02 
1.86 
1.85 
221 
1.87 
0.11 
0.44 
0.32 
0.82 
1.87 
0.90 
1.59 
2.26 
0.68 
0.70 
0.90 
1.30 
1.93 
121 
1.45 
2.32 
2.61 
3.24 
1.67 
1.66 
0.87 
0.07 
0.60 
1.46 
3.16 
0.11 


Total  in 
office 


NA 

NA 

6.51 

7.98 

NA 

NA 

3.55 

623 

NA 

NA 

4.22 

826 

NA 

3.86 

5.85 

NA 

NA 

5.67 

7.28 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

11.88 

NA 

NA 

NA 

NA 

r^ 

NA 
NA 
NA 
NA 
NA 
NA 

5.73 
NA 
12.37 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.40 
NA 
NA 
NA 

6.86 


Total  out 
of  office 


12,48 

13.80 

5.96 

7.00 

9.12 

10.66 

321 

5.68 

9.97 

10.89 

3.90 

7.17 

10.91 

3.54 

530 

8.88 

8.49 

5.12 

629 

9.41 

8.57 

14.96 

13.39 

15.33 

14.10 

15.71 

12.90 

15.15 

10.02 

2.65 

13.64 

5.45 

13.88 

9.67 

11.70 

15.98 

11.66 

23.39 

9.60 

11.38 

13.13 

15.30 

15.61 

17.72 

21.00 

21.45 

26.69 

21,11 

524 

14.90 

12.14 

11,79 

23.08 

9.08 

12.40 

16.47 

10.12 

9.86 

11.46 

17.83 

22.86 

20.78 

21.97 

27.98 

34.30 

36.30 

22.57 

22.93 

11.52 

4.18 

13.81 

1824 

33.71 

1.83 


'  CPT  oodM  wd  OMcnpliont  only  are  copyn)^  1996  Amoncwi  Matfcal 
'CopyngM  19M  Anwncan  Dartal  Aaaooaton  M  nghls  'wanad 
'  *  In  a*  MM  RVUt  ara  not  tor  MKfc^iB  Paymant. 
' '  Woi1<  RVU(  ifKraaiad  m  gtotial  mr^cal  package 
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CPTI 
HCPCS^ 


27095 

27097 

27098 

27100 

27105 

27110 

27111 

27120 

27122 

27125 

27130 

27132 

27134 

27137 

27138 

27140 

27146 

27147 

27151 

27156 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 

27220 

27222 

27226 

27227 

27228 

27230 

27232 

27235 

27236 

27238 

27240 

27244 

27245 

27246 

27248 

27250 

27252 

27253 

27254 

27256 

27257 

27258 

27259 

27265 

27266 

27275 

27280 

27282 

27284 

27286 

27290 

27296 

27301 

27303  1 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  iNt-uHWATioN— Continued 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Injection  for  hip  x-ray 

Revision  o<  hip  tendon „. 

Transfer  tendon  to  pe<vis 

Transfer  of  atxkxninal  musde 

Transfer  of  sptnal  muscfe  

Transfer  of  iliopsoas  muacte  ... 
Transfer  of  iliopsoas  rTHjsde  ... 
Reconstructkxi  of  hip  sodcet  .. 
Reconstruction  of  hip  socket  .. 

Partial  hip  reptaoement 

Total  hip  repiacemenl 

Total  hip  repJacemort , 

Revise  hip  joint  repiacement  .., 
Revise  hip  joint  replacement  .. 
Revise  hip  joint  reptacemeni  ... 

Transptant  of  femur  ridge 

Incision  of  hip  bone  , 

Revision  of  hip  t)or>e 

Incision  of  hip  bones 

Revision  of  hip  bones 

Revision  of  pelvis 

Incision  of  neck  of  femur 

Indskxi/fixation  of  femur 

Repair/graft  femur  heacVneck  .. 

Treat  slipped  epiphysis 

Treat  slipped  epiphysis „.. 

Repair  slipped  epiphysis 

Repair  slipped  epiphysis 

Revise  head^neck  of  femur 

Repair  slipped  epiphysis 

Revision  o(  feriHr  epiphysis  .... 

Reintoroe  hip  bones 

Treal  pelvic  ring  fracture „.. 

Treat  pelvic  ring  fracture 

Treat  tail  bone  fracture  „. 

Repair  tal  bone  fracture 

Pelvic  fracture(s)  treatment  

Treat  pelvic  nng  fracture 

Treat  pelvic  nng  fracture 

Treat  pelvic  nng  fracture 

Treat  hip  socket  fracture „ 

Treat  hip  socket  fracture 

Treat  hip  wal  fracture 

Treat  hip  fracture(s) 

Treat  hip  fractire(s)  

Treat  fracture  of  thigh 

Treat  fracture  d  thigh 

Repair  ol  thigh  fracture 

Reiiair  ol  thigh  fracture 

Treatmert  ol  ttiigh  fracture 

Treatment  ol  thigh  fracture  ._„. 

Repair  o»  thigh  fracture 

Repair  ol  thigh  fracture 

Trealmert  of  thigh  tacture  ..__ 

Repair  of  thigh  Iraciure 

Treat  Np  dWocabon  

Treat  Np  dWocatlon 

Repair  of  Np  diiocalion 

rwpar  01  rap  nMocauuw 

Treatmert  ol  hip  dWocation 

Treatment  of  hp  ctskjcation  

Repair  ol  hip  dakxation „. 

Rojiair  of  hip  dWoctlon 

Treatmerf  ct  flip  dslocation  ..._ 

Treatmert  of  hip  diskxatioo 

Manipulation  ol  hip  lart 

Fusion  ol  sacroiliac  joint 

Fusion  ol  putx  borwt 

Fuakxi  ol  hip  joint 

Fusion  ol  hip  joint 

Amputation  ol  leg  at  Np  .„ _, 

AmpUolion  ol  leg  at  Np  _, 

Orain  thIglVknee  lesion _ 

Drainage  of  bone  lesion  


Physician 

work 
RVUs J « 


1.50 
•8.80 
•8.83 
•11.08 
•11.77 
•13.26 
•12.15 
•18.01 
•14.98 
•14.69 
•20.12 
•23J0 
•28.52 
•21.17 
•22.17 
•12.24 
•17.43 
•20.58 
•22.51 
•24.63 
•19.74 
•16.71 
•17.91 
•16.07 
*8.46 
•12.05 
•15.08 
•11.99 
11.09 
•14.68 
•9.18 
•13.54 
4.64 
8.73 
•1.84 
•7.04 
9.39 
14.20 
13.19 
18.83 
•6.18 
•12.70 
13.93 
•23.46 
•27.16 
•5.50 
•10.68 
•^2.W 
•15.80 
•S.52 
•12.50 
•15.94 
18.72 
•4.71 
•10.46 
•8.95 
•10J9 
•12.92 
•18.26 
•4.12 
•5.22 
•15.43 
•2155 
•5.05 
•7.49 
•2.27 
•13J9 
•11.34 
•18.76 
•16.79 
•23.28 
•18.65 
•6.49 
•8.28 


Direct  In 

office 

practice 

aniense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.94 
1.94 
1.10 
NA 
NA 
NA 
NA 
NA 
1.94 
NA 
NA 
NA 
NA 
2.16 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
^19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.67 
NA 


Direct  out 
of  office 
practice 
en>ense 
RVUs 


0.09 

2.35 

2.35 

3.00 

2.71 

3.00 

2.71 

2.60 

2.71 

2.62 

2.62 

2.62 

2.60 

2.62 

2.62 

2.36 

3.00 

3.00 

3.00 

3.00 

3.40 

2.35 

2.35 

2.35 

1.43 

1.92 

1.92 

1.92 

1.88 

1.92 

2.35 

^71 

1.42 

1.42 

0.83 

2.16 

2.46 

3.27 

2.46 

2.46 

1.42 

1.64 

2.46 

226 

2.26 

1.77 

1.83 

2.07 

2.07 

1.77 

1.83 

2.07 

2.07 

1.77 

2.07 

1.77 

1.61 

1.92 

2.26 

124 

1.21 

2.71 

2.71 

1.77 

1.77 

1.21 

3.00 

3.00 

2.71 

2.71 

2.60 

2.35 

4.36 

4.36 


Total  in 

office 

practice 

eimense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.46 
438 
1.78 
NA 
NA 
NA 
NA 
NA 
3.85 
NA 
NA 
NA 
NA 
•^.93 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.83 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
720 
NA 


Total  out 
of  office 
practice 
expense 
RVUs 


0.47 
5.07 
5.08 
6.39 
6.18 
6.96 
•  6.33 
7.76 
723 
7.07 
660 
9.41 
10.72 
8.89 
9.05 
5.93 
7.77 
8.76 
922 
9.72 
9.05 
7.04 
7J7 
6.97 
3.63 
5.35 
6.09 
5.30 
1.88 
6.02 
5.07 
6J7 
2.83 
3.75 
1.45 
4.37 
5.56 
724 
6.39 
7.63 
322 
5.01 
6.60 
8.60 
9.41 
3.46 
4.90 
5.75 
6.53 
3.53 
531 
659 
720 
332 
557 
3.78 
4.38 
5.63 
725 
^49 
2.78 
7.18 
854 
339 
3.96 
2.04 
657 
651 
7.50 
7.48 
9.30 
7.80 
6.83 
734 


Mal- 
practice 
RVUs 


0.13 

1.26 

126 

1.42 

1.36 

1.86 

1.65 

2.95 

2.94 

3.01 

4.58 

5.09 

5.96 

4.82 

4.58 

1.71 

1.35 

2.76 

2.90 

3.08 

2.64 

231 

2.63 

2.65 

0.18 

1.70 

2.05 

1.56 

1.83 

2.16 

0.87 

2.76 

0.39 

0.50 

0.17 

0.89 

2.33 

0.66 

2.33 

2.33 

0.64 

1.03 

2.52 

320 

3.20 

0.41 

1.46 

2.60 

2.71 

0.71 

1.53 

2.62 

2.62 

0.60 

2.^^ 

0.45 
0.68 
2.11 
2.27 
0.31 
0.73 
2.25 
2.82 
0.54 
0.71 
0.30 
1.77 
1.68 
2.40 
226 
4.70 
2.95 
0.40 
0.96  1 


Total  in 
office 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.49 

1351 

3.79 

NA 

NA 

NA 

NA 

NA 

10.67 

NA 

NA 

NA 

NA 

9.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.14 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.09 

NA 


Total  out 
of  olfice 


2.10 
15.13 
15.17 
18.89 
19.31 
22.08 
20.13 
28.72 
25.15 
24.77 
33.30 
3750 
4520 
34.88 
35.80 
19.88 
2655 
32.10 
34.63 
37.43 
31.43 
26.06 
27.91 
25.69 
1227 
19.10 
2322 
18.84 
15.40 
2256 
15.12 
23.17 
756 
12.98 
3.46 
1230 
17.28 
22.10 
21.91 
28.79 
10.04 
1674 
23.06 
3525 
39.77 
9.37 
17.04 
2051 
24.84 
9.76 
19.34 
25.16 
28.54 
8.63 
17.83 
11.18 
15.46 
20.66 
27.78 
6.92 
8.73 
24.86 
33.01 
8.96 
12.16 
451 
22.13 
19.54 
26.66 
26.53 
3728 
2920 
13.72 
1658 


•  Cf»T  cc-*»s  s-.'  '.ft^-  -.;  t.  .  ,  .     aotDtf*  1 986  Amancm  UmStM 

'Copy-i^  '-^  ...  .^  ,  .  <3gton.AM 
'  ♦  liXJiaaai  : .  _i  J.  t  .  u  ._  .s*ai>...«.  >,  Piywunt 
< '  Work  Rvm  incTMiad  n  glotMi  wrgicii  padog*. 


AMOoMion.  Al  Agm*  naMrv«d.  Applcibl*  FARS^FARS  Apply. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS' 

MOO 

status 

Dncription 

Physician 

work 
RVUa'« 

Direct  in 

office 

practice 

expense 

(fvus 

Direct  OU 
of  offtoe 
practk» 
eimense 
RVUs 

Total  in 

offk» 

practice 

expense 

RVUs 

Total  out 
of  office 
practce 
e)a)ense 
RVUs 

Mal- 
practice 
RVUs 

Total  in 
offk» 

Total  out 
Of  office 

27306 



A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Incise  thigh  tendon  &  fascia 

•5.92 

•4.62 

•5.80 

•9.27 

•6.97 

•6.30 

•2.28 

•4.90 

•4.47 

•5.57 

•14.14 

•4.97 

•5.88 

•8.27 

•7.30 

•8.70 

•10.00 

•4.18 

•5.92 

•8.17 

•7.65 

•9.48 

•10.53 

4.74 

•10.50 

•18.27 

0.96 

•6.07 

•7.16 

•10.34 

•7.76 

•10.56 

•5.33 

•7.20 

•9.20 

•6.39 

•8.50 

•11.73 

•7.88 

•11.28 

•9.02 

•8J3 

•ft65 

•10.28 

•12.90 

•10.85 

•9.83 

•9.78 

•9.81 

•5.22 

•9J8 

•14.00 

•16.62 

■9.67 

•9.49 

•8.46 

•11.23 

•10.43 

•10.82 

•11.88 

•10.93 

•17.68 

•15.84 

•21.48 

•11.06 

•13.98 

•17.56 

•12.82 

•13.45 

•13J7 

•16.33 

•18.97 

•16.07 

•17.72 

NA 
NA 
NA 
r4A 
NA 
NA 

1.66 
NA 

2.55 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.22 

2.28 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.67 
2.25 
2.25 
2.36 
1.77 
1.77 
1.36 
2.25 
2.25 
2.25 
3.53 
1.80 
2.09 
2.09 
2.09 
2.36 
2.36 
1.80 
2.09 
2.10 
2.67 
2.67 
2.67 
0.00 
5.11 
2.64 
0.09 
1.90 
2.13 
2.13 
2.13 
2.41 
2.22 
2.22 
2.65 
2.22 
2.65 
3.07 
2.67 
2.67 
2.67 
2.09 
2.36 
2.36 
2.36 
2.36 
2.10 
2.10 
2.10 
2.09 
2.10 
2.36 
2.36 
2.14 
2.09 
2.40 
2.40 
2.44 
2.44 
2.44 
2.44 
2.44 
2.44 
2.44 
2.67 
2.67 
2.67 
2.48 
2.06 
2.67 
3.09 
3.09 
3.09 
3.09 

NA 
NA 
NA 
NA 
NA 
NA 

2.54 
NA 

4.17 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 

5.36 

4.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.70 
3.83 
4.12 
52A 
3.90 
3.70 
2.18 
3.92 
3.81 
4.13 
7.86 
3.55 
4.16 
4.74 
4.70 
5.18 
5.52 
3J25 
4.05 
4.68 
5.20 
5.62 
5.87 
1.20 
8.84 
7J1 
0.33 
3.54 
4.45 
5.26 
4.61 
5.70 
4.03 
4.48 
5.53 
4.31 
5.30 
6J7 
5.22 
6.04 
5.50 
4.68 
5.14 
5.44 
6.25 
5.66 
5.09 
5.10 
5.12 
3.93 
5.10 
634 
6.68 
5.06 
4.87 
5.12 
5.86 
5.71 
5.67 
6^4 
6.09 
7.76 
729 
8.76 
6.13 
6.83 
7.72 
625 
5.91 
6.73 
7A4 
8.52 
7.85 
8.34 

0.68 

0.32 

0.48 

1.51 

0.96 

0.73 

0.13 

0.45 

0.40 

0.73 

2.14 

1.19 

1.49 

1.73 

2.52 

1.77 

2.06 

0.62 

0.95 

1.54 

1.23 

1.34 

1.43 

0.72 

1.40 

2.43 

0.05 

0.54 

1.29 

1.82 

1.42 

2.02 

0.71 

0.90 

1.28 

0.93 

0.94 

1.65 

1.11 

1.46 

1.24 

1.44 

1.67 

1.42 

2.48 

1.85 

1.74 

1.83 

1.89 

1.08 

2.25 

2.71 

1.83 

1.50 

1.13 

1.56 

2.14 

2.10 

1.51 

3.06 

3.34 

4.21 

3.87 

4.96 

2.09 

2.36 

2.82 

1.95 

2.14 

2.00 

2.27 

2.75 

2.60 

3.16 

NA 
NA 
NA 
NA 
NA 
NA 

4.95 
NA 

9.04 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.37 

9.62 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 

11.30 

27306 
27307 
27310 

Incision  ot  ttigh  tendon  ...«,.....„..„. 

Incision  ct  thigh  tendons 

Exploration  o(  knee  joint 

8.77 
10.40 
16.02 

27315 
27320 
27323 

PartaJ  removal,  ttiigh  nefve 

Partial  remova*.  thigh  nerve 

11.83 

10.73 

459 

27324 
27327 

Biopey  thigh  soft  liaauaa 

9.27 
868 

27328 

Removal  of  thigh  lesion 

10.43 

27329 

27330 
27331 
27332 

Remove  tumor,  thigMtnee  

Biopsy  knee  joint  lining  ...    „ 

Explora/treal  knee  joint 

Removal  o(  knee  carliage 

24.14 

9.71 

11.53 

14.74 

27333 

Removal  of  knee  cwtflage 

14.52 

27334 

Remove  knee  )Otnt  lining  

15.65 

27335 

Remove  knee  )omt  lining  

17.67 

27340 
27345 

Removal  of  kneecap  bursa  ...._ 

Removal  of  knee  cyst 

8.05 
10.92 

27360 
27355 
27356 

Removal  of  kneecap 

Remove  femur  lesion .„...».».,.. 

Remove  lemur  les>ji>^(jiBll  

14.40 
14.08 
1644 

27367 

Remove  lemur  leiiii;iiVi|jiB(l  

17.83 

27358 
27360 

Remove  lemur  lesion/lixatkxi  

Partial  removal  leg  bone<s)  

6.66 
20.74 

27366 
27370 
27372 

Extensive  leg  surgery  „_   _    ... 

Injection  kx  knee  x-ray 

Removal  of  loretgn  body  

26.01 
1.34 
9  15 

27380 
27381 
27385 

Repar  of  kneecap  tendon „ 

Repair/graft  kneecap  tendon  ......... 

12.90 
17.42 
1379 

27386 

18.28 

27390 

Incision  of  thigh  tendon  

10  07 

27391 

12.58 

27392 
27383 
27394 
27395 
27396 

Incision  of  thigh  tendons 

16.01 
11.63 
14.74 
20.05 
14.19 

Lengthening  o(  thigh  tendons 

Transptv*  of  thigh  tsndon 

27397 
27400 
27403 
27406 
27407 
27400 

TranaplMis  of  thigh  tendons 

Revise  INgh  musdesAendons 

Repair  of  knee  carWaoe 

Rejsair  of  knee  IgamarM 

Repair  ot  knee  iganwnl „ 

Repair  o(  knee  tUfmnrntt 

18.77 
16.76 
14.48 
16.46 
17.14 
21.63 

27418 
27420 
27422 
27424 
27425 
27427 
27428 

Reviaion  of  unstable  kneecap  

Reviaion  of  unstable  kneecap 

RevWonAremoval  of  kneecap 

Lateral  rslbwcular  releasa 

Reconakuction.  knee 

18.36 
16.66 
16.71 
16.82 
10.23 
16.71 
23.25 

27429 
27430 
27435 

Reconatuction.  knee „..   

Revision  of  thigh  muadaa _ 

Incision  of  kr>ee  joint „ 

24.03 
16.23 
1649 

27437 
27438 
27440 

Revise  kneecap 

ReMse  kneecap  witfi  imptani 

Revision  of  knee  (Oirt  

15.13 
1923 
1824 

27441 
27442 
27443 
27445 
27446 
27447 
27448 



Revision  of  knee  joir*  

Revision  of  knee  joinl  

Revision  of  knee  jpUt  

Revision  of  knee  joint  

Revision  of  knee  johH  

Total  knee  repiacemer* 

tnosion  of  ttngh 

18.00 
21.18 
20  J6 
29.66 
27.00 
35.19 
1928 

27450 

IfKision  o4  tttigh 

2317 

27454 

2810 

27456 
27457 
27465 

Realgnmenf  of  knee 

21.02 
21.50 
22.60 

27466 

2644 

27468 

ShortarVlengthen  thighs 

3024 

27470 
27472 

Repair  of  Wgh 

Repair/graft  of  thigh _ — 

26.52 
2922 

'  CPT  oodw  md  dwcnpSont  only  «re  eopyn^  1 996  Affwncar  MeOcal  Anocaeon  Al  Rigtitt  nmarmi.  AppfcatHe  FABS/DFAHS  Appty. 
'Copyrt^  19M  Amariean  DanW  AsaocNion  Ml  nghls  raMTvad. 

*  «  Inrtralai  RVUi  ara  nol  tor  Madcara  Paymant. 

•  *  Modi  RVUt  ricraaaad  n  gtabal  ajrgical  peciiaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPT'/ 
HCPCS' 

MOD 

Status 

Description 

Physician 

iwork 
RVUs" 

Direct  In 

office 

practice 

expense 

RVUs 

Direct  out 

of  office 

practKe 

expense 

RVUs 

Totalln 
office 

expense 
RVUs 

Total  out 
o4  office 
practice 
eioenae 
RVUs 

Mai- 
practice 
RVUs 

Total  in 
office 

Tot^out 
0(  Office 

27475 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Suroerv  to  stoo  tea  orowth  

•8.64 
•9.85 
•12.80 
•8.84 
•19.27 
•25.27 
•15.74 
•15.55 
4.75 
5.81 
6.63 
7.64 
•5.92 
.     5.29 
•10.58 
9.51 
•17.45 
12.85 
•5.83 
6.77 
•9.13 
12.50 
•17.92 
•17.30 
•5.37 
•8.78 
•15.02 
•2.86 
•10.00 
•3.78 
•7.30 
10.36 
•15.65 
•4.87 
•13.10 
•5.76 
•7.90 
•14.41 
•16.77 
16.75 
•3.82 
•5.79 
•12.23 
•1.74 
•19.37 
•12.03 
•12.68 
•10.02 
•6.92 
•10.60 
•10.53 
•5.65 
•5.64 
•7.35 
•4.94 
•4.47 
•2.87 
•4.14 
•7.97 
•8.34 
•7.33 
•2.17 
•5.66 
•12.56 
•5.09 
•8.40 
•5.98 
•8.30 
•8.91 
•4.80 
•7.78 
•9.85 
•10.57 
•11.37 

HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.33 
3.77 
NA 
NA 
NA 
NA 
2.20 
NA 
NA 
NA 
NA 
NA 
2.61 
2.61 
NA 
220 
NA 
2.20 
1.69 
NA 
NA 
2.61 
NA 
2.51 
NA 
NA 
NA 
NA 
220 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.78 
4.93 
3.65 
3.65 
NA 
NA 
NA 
1.44 
4.52 
NA 
4.52 
4.93 
NA 
NA 
NA 
4.52 
NA 
NA 
NA 
NA 

2.17 

2.17 

2.17 

2.17 

2.45 

2.45 

2.45 

3.09 

2.24 

2.24 

2.24 

2.24 

2.10 

2.54 

2.54 

2.54 

2.24 

2.24 

1.42 

2.29 

1.42 

2.53 

2.53 

2.53 

1.71 

1.71 

2.53 

1.42 

1.75 

1.42 

1.15 

2.53 

1.75 

1.71 

1.75 

1.71 

1.96 

2.91 

2.91 

2.91 

1.42 

1.61 

1.75 

1.21 

2.59 

3.53 

3.53 

3.53 

^67 

3.53 

3.08 

2.21 

2.21 

2.21 

3.50 

2.66 

1.38 

1.38 

4.75 

2.80 

2.42 

0.59 

2.25 

4.13 

2.25 

2.66 

2.42 

2.60 

2.80 

2.25 

3.08 

3.08 

3.08 

4.89 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.54 
5.93 
NA 
NA 
NA 
NA 
4.10 
NA 
NA 
NA 
NA 
NA 
4.51 
5.38 
NA 
3.41 
NA 
3.62 
3.86 
NA 
NA 
4.36 
NA 
4.40 
NA 
NA 
NA 
NA 
3.55 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.21 
7.02 
5.11 
5.43 
NA 
NA 
NA 
225 
6.84 
NA 
6.70 
8.00 
NA 
NA 
NA 
6.67 
NA 
NA 
NA 
NA 

4.82 

5.37 

5.86 

4.87 

8.14 

9.82 

6.99 

7.79 

3.94 

4.20 

4.41 

4.67 

4.04 

4.43 

5.68 

5.44 

7.12 

6.11 

3.15 

4.42 

3.97 

6.38 

7.57 

7.42 

3.42 

4.29 

6.82 

2.45 

4.69 

2.67 

3.20 

5.76 

5.98 

3.27 

5.39 

3.43 

4.23 

7.14 

7.76 

7.75 

aeo 

3.40 
5.18 
1.92 
7.96 
7.33 
7.54 
6.85 
4.92 
6.93 
6.45 
4.07 
4.06 
4.47 
5.44 
425 
2.34 
2.66 
7.75 
5.49 
4.85 
1.22 
4.07 
8.09 
3.93 
5.23 
4.48 
5.51 
5.64 
3.90 
5.73 
6.22 
6.40 
8.80 

1.27 

2.57 

1.89 

1.30 

4.26 

5.97 

2.58 

2.82 

0.74 

0.91 

1.04 

1.19 

0.82 

0.82 

1.21 

1.21 

2.56 

2.56 

0.65 

0.65 

1.09 

2.56 

2.56 

2.53 

0.71 

1.28 

2.05 

0.45 

1.65 

0.51 

0.91 

1.88 

1.88 

0.51 

1.74 

0.36 

0.53 

1.95 

2.43 

2.43 

0.16 

0.76 

1.67 

0.28 

2.56 

1.80 

2.11 

1.61 

0.68 

1.42 

1.78 

0.64 

0.67 

0.77 

0.41 

0.14 

0.14 

0.35 

0.98 

1.13 

1.30 

0.10 

0.38 

1.42 

0.32 

0.67 

0.96 

1.27 

1.25 

0.46 

1.27 

1.40 

1.52 

1.57 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.28 
12.04 
NA 
NA 
NA 
NA 
10.58 
NA 
NA 
NA 
NA 
NA 
10.59 
15.44 
NA 
6.72 
NA 
7.91 
12.07 
NA 
NA 
9.74 
NA 
1052 
NA 
HA 
NA 
NA 
7.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
13.56 
11.63 
8.12 
9.92 
NA 
NA 
NA 
4.62 
12.88 
NA 
12.11 
17.07 
NA 
NA 
NA 
11.93 
NA 
NA 
NA 
NA 

14.73 

27477 

Surgefy  to  stop  leg  growth  

17.79 

27479 

Suroerv  to  stoo  leo  orowtti  

20.55 

27485 

Suroerv  to  stoo  leo  orowth  

15.01 

27486 

Revise  kr>ee  (Otnt  reptace  

31.67 

27487 

Revise  knee  joint  replace  „ 

41.06 

27488 

Removal  of  kr>ee  orosthesis 

25.31 

27495 

Reinlorce  thigh    

26.16 

27496 

Decompression  of  thig^Vknee 

Decompression  of  thigh/knee _.. 

Decompression  of  thigh/Vnee 

Decompression  of  thigh/knee 

Treatment  of  ttiigh  fracture 

9.43 

27497 

10.92 

27498 

12.08 

27499 

13.50 

27500 

10.78 

27501 

Treatment  of  thigh  fracture _. 

Treatment  of  thigh  fracture _ 

Treatment  of  thigh  fracture 

10.54 

27502 

17.47 

27503 

16.16 

27506 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture _ 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture  ._. 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture _ 

Treatment  of  tfiigh  fracture 

27.13 

27507 

21.52 

27508 

9.63 

27509 
27510 

11.84 
14.19 

27511 
27513 

21.44 
28.05 

27514 

Repair  of  thigh  fracture 

Repair  of  tliigh  growth  plate 

27.25 

27516 

9.50 

27517 

Repair  of  tfiigh  growth  plate 

14J5 

27519 
27520 

Repair  of  thigh  growth  plate  

23.89 

Treat  kneecap  fracture  

5.76 

27524 

Repair  of  kneecap  fracture 

16.34 

27530 

Treatment  of  knee  fracture  ..„ 

Treatment  of  knee  fracture 

6.96 

27532 

11.41 

27536 

Treatment  of  knee  fracture 

Repair  of  knee  fracture 

18.00 

27536 

23.51 

27538 

Treat  knee  fracture(s)  

8.65 

27540 

Repair  of  knee  fracture _ 

Treat  knee  delocation  „ — 

Treat  knee  cSskxation  „ 

20.23 

27550 

9.55 

27552 

12.66 

27556 

Repair  of  knee  dislocation „ 

2B.9e 

27557 

Repair  of  knee  diskxation 

27558 

Treat  kneecap  dskxabon — 

26.93 

27560 

6.58 

27562 

9.95 

27566 

Repair  kneecap  diskx:ation  

19.08 

27570 

Fixation  o<  knee  joint  

Fusion  of  knee «™. 

3.94 

27580 

29.89 

27590 

Amputate  leg  at  thigh  

Amoulaie  leg  at  tfngh  » 

21.16 

27591 

22.33 

27592 

Amoulale  lea  at  ttiigh  

18.48 

27594 
27596 

Ampulabon  foHow-up  surgery 

Amputabon  foltow-up  surgery 

Amputate  kjwer  leg  at  knee 

12.52 
18.95 

27598 

18.76 

27600 

Decompression  of  tower  leg  

Decompression  of  tov^er  leg  

10.36 

27601 

10.39 

27602 

Decompression  of  tower  leg 

Drain  lower  leg  lesion 

12.59 

27603 

77(Wd 

::::; 

10.79 

Drain  lower  leo  txirsa      

8.86 

27605 
27606 

Incision  of  achilles  terxJon  

5.35 

Incision  of  achilles  terxlon 

7.15 

27607 

Treat  tower  leg  bone  lesion 

16.70 

27610 

ExptorWtreat  ankle  joint 

14.96 

27612 

Expioraiion  of  ankle  joim  

13.48 

27613 

Biopsy  tower  leg  soft  tissue 

3.49 

27614 

Biopsy  tower  leg  soft  tissue 

J  0.11 

27615 

Remove  turrxx,  iower  leg  

22.07 

27618 

Remove  tower  leg  lesion  

9.34 

27619 

Remove  tower  leg  lesion 

Explore  treat  ankle  joint 

14.30 

27620 

11.42 

27625 

Remove  ankle  joint  lining  

15.08 

27626 

Remove  ankle  joint  lining  

Removal  of  tendon  lesion 

15.80 

27630 

9.16 

27635 

Remove  kjwer  leg  bone  lesion 

Removafgraft  leg  bone  lesion 

RefTX)v*graf1  leg  bone  lesion 

Partial  removal  of  titiia 

14.78 

27637 
276,18 
27640 

17.47 
18.49 
21.74 

'  CPT  codes  «xJ  dMcr^ibons  only  ara  copyngW  1996  American  Medical  AsaocMbon.  Al  RigMs  Reaarved.  Appdcatte  FAR&OFARS  Appty 
'Copyngni  1994  Amarican  Denial  Asaooalion  All  nghts  reserved 
'♦lodcaies  RVUs  are  iHUfor  Medicare  Payment. 
*■  Worti  ftVUs  mcraased  in  gtobaliuri^  package. 
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Addendum  C— Relative  Value  Units  (RVUs)  and 

Related  Information — Continued 

CPT'/ 
HCPCS' 

MOO 

Status 

Oescnfition 

Physician 

work 
RVUs'* 

Direct  In 

office 

practice 

expense 
RVUs 

Direct  out 
oloffk:e 
practice 
expense 

RVUs 

Total  in 

office 

practice 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mal- 
practice 
RVUs 

Total  In 
offk» 

Total  out 
of  office 

27641 
27645 
27646 
27647 
27648 
27850 
27662 
27654 
27666 
27658 
27659 
27664 
27865 
27675 
27676 
27680 
27681 
27685 
27686 
27687 
27890 
27891 
27892 
27805 
27896 
27896 
2//00 
2//02 
27703 
27704 
27706 
27707 
27709 
27712 
27715 
27720 
27722 
_  27724 
27725 
27727 
27730 
27732 
27734 
27740 
27742 
27745 
27750 
27752 
27756 
27758 
27759 
27760 
27762 
27766 
27780 
27781 
27784 
27786 
27788 
21  r^ 
27808 
27810 
27814 
27816 
27818 
27827 
2/823 
27824 
27825 
27826 
27827 
27828 
27829 
27830 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Partial  removal  of  fitxjia 

•9.24 

•14.17 

•12.66 

•12.24 

0.96 

•9.69 

•10.33 

•10.02 

•4.57 

•4.98 

•6.81 

•4.59 

•5.40 

•7.18 

•8.42 

•5.74 

•6.82 

•6.50 

•7.46 

•6.24 

•8.71 

•9.96 

1.87 

•6.51 

•8.27 

•9.36 

•9.29 

•13.67 

•15.87 

•7.62 

•10.38 

•4.37 

•9.96 

•14.26 

•14.39 

•11.79 

•11.82 

•14.99 

•15.59 

•14.01 

•7.41 

•5.32 

•8.48 

8.75 

•10.30 

•10.07 

•3.19 

•5.84 

•6.78 

•11.67 

12.60 

•3.01 

•5.25 

•8.36 

•2.66 

•4.40 

•7.11 

•     ^2.84 

•4.46 

•7.66 

•2.83 

•5.13 

•10.68 

•2.89 

•6.50 

•9.20 

•11.80 

2.71 

5.08 

7.43 

•14.06 

•16.23 

4.87 

•3.79 

NA 

NA 

NA 

NA 

4.22 

NA 

NA 

NA 

4.52 

5.35 

5.35 

5.35 

5.35 

NA 

NA 

NA 

NA 

4.93 

4.93 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.93 

4.93 

NA 

4.84 

4.93 

NA 

2.20 

2.61 

NA 

NA 

NA 

2.20 

2.61 

NA 

1.94 

2.30 

NA 

2.20 

2.30 

NA 

2.61 

2.61 

NA 

2.51 

2.61 

NA 

NA 

2.61 

2.61 

NA 

NA 

NA 

NA 

220 

4.89 

4.13 

4.13 

3.17 

0.09 

2.21 

2.21 

2.66 

2.25 

3.08 

3.08 

3.08 

3.08 

2.42 

2.42 

2.42 

2.42 

2.66 

2.66 

2.66 

2.80 

2.80 

0.00 

2.80 

2.80 

242 

2.42 

2.42 

2.42 

2.42 

2.66 

2.66 

2.66 

2.66 

3.08 

3.08 

3.06 

3.08 

3.08 

3.08 

2.66 

2.66 

2.66 

2.00 

2.66 

2.66 

1.42 

1.71 

3.08 

2.65 

2.65 

1.42 

1.71 

1.97 

1.42 

1.42 

2.21 

1.42 

1.42 

1.97 

1.71 

1.71 

2.37 

1.71 

1.71 

3.59 

3.59 

1.71 

1.71 

3.59 

3.59 

3.59 

2.89 

1.42 

AflpkcibtoF/ 

NA 

NA 

NA 

NA 

5.^ 

NA 

NA 

NA 

6.63 

7.74 

8.20 

7.64 

7.87 

(^ 

NA 

NA 

NA 

7.53 

7.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.82 

7.35 

NA 

4.84 

8.60 

NA 

3.49 

4.64 

NA 

NA 

NA 

3.42 

4.44 

NA 

3.00 

3.88 

NA 

3.39 

3.89 

NA 

3.89 

4.48 

NA 

3.81 

4.62 

NA 

NA 

3.89 

4.52 

NA 

NA 

NA 

NA 

3.61 

^RS/DFARSA| 

8.24 

8.57 

8.18 

6.84 

0.33 

5.13 

5.30 

5.80 

3.86 

4.97 

5.43 

4.87 

5.10 

4.73 

5.05 

4.35 

4.64 

4.76 

5.07- 

4.78 

5.52 

5.87 

0.47 

5.13 

5.48 

5.41 

5.32 

6.82 

6.93 

4.84 

5.90 

4.37 

5.89 

6.72 

7.32 

6.83 

6.70 

7.66 

7.50 

7.22 

5.06 

4.58 

5.37 

2.00 

5.83 

5.75 

2.53 

3.54 

5.61 

6i7 

6.48 

2.47 

3.35 

4.50 

2.36 

2.80 

4.44 

2.43 

2.81 

4.33 

2.79 

3.39 

5.58 

2.84 

3.52 

6.80 

7.41 

2.80 

3.43 

6.41 

7.86 

8.38 

4.89 

2.66 

3PV 

1.18 

1.98 

1.71 

1.36 

0.05 

1.41 

1.56 

1.65 

0.54 

0.60 

0.86 

0.52 

0.76 

0.94 

1.14 

0.61 

0.86 

0.41 

0.90 

0.76 

0.88 

1.23 

0.29 

1.32 

1.16 

1.86 

1.51 

3.99 

2.25 

0.98 

1.76 

0.79 

2.14 

1.63 

1.88 

2.25 

1.64 

2.87 

1.53 

1.84 

0.84 

0.79 

1.23 

1.36 

1.52 

1.39 

0.50 

0.81 

1.70 

2.22 

2.22 

0.37 

0.50 

1.26 

0.26 

0.49 

0.87 

0.38 

0.50 

1.17 

0.39 

0.80 

1.60 

0.55 

1.06 

1.88 

2.06 

0.56 

1.06 

1.88 

1.88 

2.05 

1.37 

0.46 

NA 

NA 

NA 

NA 

6.37 

NA 

NA 

NA 

11.74 

13.32 

15.87 

12.75 

14.03 

NA 

NA 

NA 

NA 

14.44 

16.20 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

16.07 

13.46 

NA 

14.95 

20.42 

NA 

7.18 

11.29 

NA 

NA 

NA 

6.80 

10.19 

NA 

5.91 

8.77 

NA 

6.61 

8.64 

NA 

7.11 

10.41 

NA 

725 

11.18 

NA 

NA 

7.15 

10.66 

NA 

NA 

NA 

NA 

7.86 

18.66 

Extensive  lower  tea  suroerv  

24.72 

Extensive  lower  leg  surgery  

22.55 

Extensive  ankle/heel  surgery 

Injection  for  ankle  x-ray  

Reoair  achilles  terxlon                

20.43 

1.34 

16.23 

Repair/graft  achilles  tervjon 

17.19 

Repair  of  achilles  tendon 

17  47 

Rep^r  leg  fasoa  dotoct 

8.97 

Repair  ol  leg  tendon,  each „.... 

Repair  ol  leg  tendon,  each 

Repair  of  leg  tendon,  each  

Reoair  of  leo  tendon  each     

10.55 

13.10 

9.98 

1126 

Repair  k>wer  leg  terxjons 

12.86 

Reoair  k>wer  lea  terxJons 

14.61 

Release  of  tower  leg  tendon 

10.70 

Release  of  lower  leg  tendons 

Revision  of  k>wer  leg  tendon 

12.32 
11.67 

Revise  k>wer  leg  tendons 

13.43 

Revision  of  calf  tendon 

Revise  k>wer  leg  terxlon 

Revise  k)wer  leg  tendon 

11.78 

15.11 
17.06 

Revise  addhkxial  leg  terxJon  

2.63 



12.96 

14.91 

Repair  o(  anMa  Igament 

Revision  ol  ankle  joM  - 

^  -  -  -  _  -^_     -  '    —  — 1 ,1  —    •  -  '  -  » 

16.63 
16.12 
24.48 

Reooneiruction.  arMe  joir4  

25.05 

Re«TK>val  of  ankle  irnpiant 

13.''-4 

Irxssion  of  tibta _ 

Incision  of  fibula _ 

Incision  of  tibia  &  fSxia  _   ... 

18.04 

9.53 

17.98 

RoalignmerTt  of  lower  leg 

Revision  of  lower  leg  

22.60 
23.59 

Repair  of  tibia 

Repair/gntft  n(  tihia       

20.87 
20.16 

Repair/graft  of  tibia — 

Reoair  of  k>wer  lea   

25.52 
24.62 

Repair  of  lower  leg  

Repair  of  tiiia  epiphysis 

Repair  of  fibula  epiphysis  _ 

riopaif  tower  leg  epiphyses  

23.07 
13.30 
10.69 



15.08 

Repair  of  leg  epiphyses 

12.11 

Repair  of  leg  epiphyses  ..„ _ 

17.65 
1721 

Treatment  ol  tibia  fracture  

622 

Treatment  of  titjia  fracture 

Repair  of  titiia  fractiirn    ,, 

10.19 
14.09 

Repaw  of  tibia  fracture  — 

Repair  of  ttoa  fracture 

20.16 

21.30 

Treatment  of  ankle  fracture  

5.86 

Treatment  of  ankle  fracture  

9.10 

Repair  of  ankle  fracture           

14.12 

Treatment  of  fibula  fracture   

527 



Treatment  of  fibula  fracture  

7.69 

Repair  of  fitxila  Iracture 

12.42 

Traatmarrt  of  ankle  fracture 

5.65 

Tn)uUiier<  of  antde  fracture   

7.76 

Repair  of  ankle  (radure 

13.16 
6.01 

Treatment  o(  ttiMe  fracture  

9.32 

17.86 

TraabnenI  ol  wMe  Iracture   

628 

Treatment  ol  ankle  fracture    

10.08 

17.88 

2126 

Treat  tower  leg  fracture 

Treat  kxwer  leg  fracture  

Treat  tower  leg  fracture 

Treat  lower  leg  fracture 

Treat  tower  leg  fracture 

6.06 

•*■•"•""•' 

9.57 
15.72 
23.80 
26.66 

Treat  tower  leg  jomt 

Tntal  tmnr  leg  tMocaHon 

11.13 

6.91 

Mcnpfeont ( 
nancanOar 
ar«  not  tori 
MMdingki 

mlyancopytn^  1986  AtiwncanMadir.nl  Am 
M  AaaocMttxi.  All  ngnts  nmtma. 

bal  turgical  packaga. 

locaaon.  Al  nghts  ReMrved 

0 

'CPToodMtnddi 

'♦lnacMMRVU» 
•-MtakRVUincr 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS2 


27831 

27832 

27840 

27842 

27846 

27848 

27860 

27870 

27871 

27880 

27881 

27882 

27884 

27886 

27888 

27886 

27892 

27893 

27894 

28001 

28002 

28003 

28006 

28008 

28010 

28011 

28020 

28022 

28024 

28030 

28035 

28043 

28045 

28046 

28050 

28062 

28054 

28060 

28062 

28070 

28072 

28080 

28086 

28088 

28090 

28092 

28100 

28102 

28103 

28104 

28106 

28107 

28108 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

28124 

28126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 

28190 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Desoiplion 


Treat  lower  leg  dislocation  .... 
Repair  lower  leg  dWocation  . 

Treat  anMe  dtelocation 

Treat  ankie  dniocation „. 

Repair  ankle  diskx»tk>n  

Repair  ankle  dtskwatioo  

rixatkxi  of  ankle  joint , 

Fusion  ot  ankle  joint  , 

Fusion  of  tibofitxjiar  joint 

Amputation  of  k>wer  leg 

Arnputatlon  of  tower  leg „, 

Amputatkxi  of  tower  leg 

AmixAation  foHow-up  surgery 
Amputation  follow-up  surgery 
Amjxitation  of  foot  at  ankle  ... 
Amputation  of  foot  at  ankle  _. 

Decompression  of  leg _. 

Decompression  of  leg „ 

Decompression  of  leg _. 

Drainage  ot  txraa  of  loot 

Treatment  of  fool  Infectton  ..... 

Treatment  of  foot  inlectkxi 

Treat  loot  borw  lesion 

Indsion  of  foot  fascia  _ 

Incision  of  toe  tendon 

Indskxi  of  toe  tendons  

Exploration  of  a  toot  joirrt 

Exptoratkxi  of  a  foot  joint 

Exptoration  of  a  toe  joint „. 

Removal  of  foot  nerve  

Decompression  of  tit)ta  nerve 

Exciswn  of  loot  lesion 

Exdaion  of  foot  lesion 

Resectton  of  tumor,  foot 

Bkipsy  of  foot  joim  lining  

Bkipsy  of  foot  joint  lining  

Biopsy  of  toe  joint  lining  

Partial  rerrxjval  foot  fascia 

Removal  of  foot  fascia 

Removal  of  foot  jomt  lining 

Removal  of  foot  joint  lining  .... 

Removal  of  foot  leskxi _ 

Excise  fool  tendon  stieatti 

Excise  foot  tendon  sheath 

RerTX>val  of  foot  lesion 

Removal  of  toe  lestons 

Removal  of  ankle^eel  lesnn 

Remove/graft  foot  leskxi 

Rerrtove/graft  foot  lesion „ 

Removal  of  foot  leskxi 

Rerrxjve^graft  foot  leston _. 

RerTwva/gran  fool  leston 

Renxjval  of  toe  leskxis „ 

Part  removal  of  metatarsal 

Part  removal  of  metatarsal 

Part  removal  of  metatarsal 

Part  removal  of  metalaraal 

Removal  of  metatarsal  heads 

Ravbkxi  of  loot 

Removal  of  heel  bone  

Removal  of  heel  spur 

Part  removal  of  wikle^)eel 

PartM  removal  of  tool  bone  .~ 

P»tial  removal  of  toe  »_ 

Partial  removal  of  toe 

Removal  of  ankle  bone 

Removal  of  metalaraal 

Removal  of  toe  

Partial  removal  o<  loe  

Partial  removal  ot  toe 

Extenalve  foot  surgery 

Extensive  loot  surgery 

Extensive  foot  surgery 

Rerrxyval  ol  loot  loreign  body  . 


Physkaan 

work 
RVU8'« 


•4.56 
•6.49 
•4.58 
•6.21 
•9.79 
•11.20 
•2.34 
•13.91 
•9.17 
•11.85 
•12.34 
•8.94 
•8.21 
•9.32 
•9.67 
•9.98 
6.03 
5.99 
•10.49 
•2.73 
•4.62 
•8.41 
•8.68 
•4.45 
•2.84 
•4.14 
•5.01 
•4.67 
•4.38 
•6.15 
•5.09 
nM 
•4.72 
•10.18 
•4.25 
•3.94 
•3.45 
•5.23 
•8.52 
•5.10 
•4.58 
•3.58 
•4.78 
•3.86 
•4.41 
•3.64 
•5.66 
•7.73 
•6.50 
•5.12 
•7.16 
•5.56 
•4.16 
•4.06 
•5.01 
•4.49 
•4.79 
•9.79 
•7.75 
•5.96 
•5.39 
•5.40 
•7.29 
•4.81 
•3.52 
•8.11 
•6.91 
•4.09 
•3.66 
•3.74 
•9.60 
•8.80 
•6.05 
•1.96 


Direct  in 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.61 

3.61 

6.05 

NA 

4.97 

4.62 

4.62 

4.62 

4.62 

4.62 

NA 

4.97 

4J1 

4.62 

5.54 

4.62 

4.62 

4.62 

4.97 

4.97 

4.62 

4.62 

4.97 

4.62 

4.62 

4.62 

4.62 

4.97 

NA 

457 

4.97 

NA 

4.97 

4.62 

5.54 

5.54 

5.54 

5.54 

5.70 

4.62 

4.97 

4.97 

6.04 

6.04 

6.04 

5.54 

NA 

4.97 

5.54 

5.54 

5.54 

NA 

5.54 

5.54 

3.61 


Direct  out 
of  office 
practce 
expense 
RVUs 


1.61 

2.21 

1.87 

1.28 

2.37 

2.89 

1.21 

2.80 

2.67 

3.08 

3.08 

4.13 

3.08 

3.08 

2.80 

2.80 

2.21 

2.21 

2.21 

1.33 

1.33 

3.78 

3.78 

2.70 

2.33 

2.33 

2.33 

2.33 

2.33 

1.77 

2.70 

2.04 

2.33 

3.26 

2.33 

2.33 

2.33 

2.70 

2.70 

2.33 

2J3 

2.70* 

2.33 

2.33 

2.33 

2.33 

2.70 

2.70 

2.70 

2.70 

2.70 

2.70 

2.33 

3.26 

3.26 

3.26 

3.26 

3.41 

2.33 

2.70 

2.70 

3.77 

3.77 

3.77 

3.26 

2.42 

2.70 

3.26 

3.26 

3.26 

3.26 

3.26 

3.26 

1.33 


Total  in 

offtoe 

practice 

exper>se 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5J)1 

5.48 

9.35 

NA 

7.10 

6.32 

6.58 

6.85 

6.72 

6.64 

NA 

7J7 

6.07 

6.76 

9.16 

6.67 

6.58 

6.44 

7J2 

7.68 

6.85 

6.72 

6.94 

6.77 

6.56 

6.86 

6.48 

7.42 

NA 

7.64 

7.29 

NA 

7J8 

6.62 

7.74 

8.00 

7.84 

7.91 

9.40 

7.45 

751 

7.37 

8.70 

9.08 

8.50 

7.61 

NA 

7.71 

7.74 

7.64 

7.66 

NA 

8.85 

8.21 

4.84 


Total  out 
ol  office 
practice 

eimense 
RVUs 


3.09 

4.31 

3.33 

3.00 

5.34 

6.27 

2.04 

6.95 

5.53 

6.70 

6.86 

7.30 

5.68 

6.09 

5J0 

5.94 

4.16 

4.15 

5.16 

2.24 

2.71 

6.58 

6.64 

4.33 

3.54 

3.79 

4.06 

3.94 

3.86 

3.60 

4.60 

3.30 

3.98 

6J8 

3.89 

3.80 

3.66 

455 

4.91 

4.07 

3S4 

4.17 

3.99 

3.78 

357 

3.70 

4.65 

5.17 

457 

452 

5.03 

451 

354 

4.95 

5.21 

556 

5.13 

6.62 

4.67 

4.74 

450 

5.93 

651 

5.73 

4.82 

4.93 

4.94 

4.95 

456 

458 

6.27 

6.06 

5.43 

2.07 


Mal- 
practice 
RVUs 


o.se 

0.89 
0.21 
0.34 
1.37 
1.32 
0.23 
2.22 
1.21 
1.60 
1.87 
1.42 
0.61 
1.34 
1.65 
1.55 
0.64 
0.67 
0.77 
0.06 
0.33 

O.se 

0.61 

0.29 

0.33 

0.19 

0.56 

051 

0.24 

0.42 

0.90 

0.20 

0.46 

0.79 

0.53 

0.43 

0.28 

0.53 

0.86 

0.48 

0.42 

0.45 

0.46 

0.40 

0.29 

0.25 

0.56 

0.85 

0.S9 

0.49 

0.79 

0.48 

0.38 

059 

0.66 

0.45 

0.48 

1.42 

0.57 

0.66 

0.57 

0.67 

0.54 

0.37 

0.36 

0.88 

0.62 

0.38 

0.36 

0.38 

0.88 

0.74 

0.58 

0.06 


Total  in 
office 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.79 

10.43 

18.35 

NA 

11.84 

9.49 

10.91 

12.42 

11.70 

11.26 

NA 

1356 

951 

11.94 

20.13 

11.45 

10.95 

10.17 

13.08 

15.06 

1^43 

11.72 

10.97 

12.01 

1052 

1156 

10.37 

13.64 

NA 

14.83 

12.90 

NA 

13.42 

11.16 

12.21 

13.66 

12.78 

13.18 

2051 

16.77 

14.13 

13.33 

14.77 

16.91 

13.68 

11.49 

NA 

15.24 

12.21 

11.66 

11.78 

NA 

1859 

14.84 

6.85 


Total  out 
oloffce 


824 

11.69 

8.12 

9.55 

16.50 

18.79 

451 

23.06 

15.91 

20.15 

21.07 

17.66 

1450 

16.75 

17.22 

17.47 

1053 

1051 

16.42 

5.02 

7.66 

1558 

15.93 

9.07 

6.71 

8.12 

9.63 

8.92 

8.48 

10.17 

10.59 

754 

9.16 

1755 

8.67 

8.17 

759 

1051 

12.29 

9.65 

8.94 

8.20 

9.23 

8.04 

857 

759 

1057 

13.75 

12.06 

10.13 

12.98 

10.65 

8.38 

9.42 

10.87 

10.00 

10.40 

17.83 

12.99 

1156 

10.56 

12.00 

14.14 

10.91 

8.70 

13.92 

12.47 

9.42 

858 

9.00 

16.75 

15.60 

12.06 

4.08 


'  CPT  oedM  Mid  dMCrtplkins  only  m  oopyilgM  1986  AoMficwi 
'  Copyiifit  19»4  Ain«icw  Danlii  AMOCMIon.  Al  hgMi  raMrvKi. 
*  *  mdcelM  RVUt  «•  not  tor  MKticara  Paymant 
"  Work  RVUt  ncrMMd  in  gtobal  Mrgical  pack^a. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

Direct  in 

Direct  out 

Total  in 

Total  out 

CPT'/ 
HCPCS^ 

MOO 

Status 

Descnpdon 

Physician 
work 

office 
practce 

of  oflne 

practfce 

0flK8 

practk» 

ofo«k» 
practice 

Mal- 
practk» 

Total  in 
office 

Total  out 
of  office 

RVU8'« 

expense 
RVUs 

emense 
RVUs 

expense 
RVUs 

exiense 

RVUs 

RVUs 

28192 

A 

Removal  of  foot  foreign  body  

•4.64 

4.31 

2.04 

6.32 

3.55 

0.24 

11.20 

8.43 

28193 

**>•*•.••■•• 

A 

Rernoval  of  fool  foreign  body  

•5.73 

4.97 

2.70 

7.38 

4.61 

0.30 

13.41 

10.64 

28200 

A 

Reoair  of  foot  tendon       

•4.60 

4.97 

2.70 

7.18 

4.41 

0.50 

12.28 

9  51 

28202 

A 

Repair/graft  of  foot  terxlon 

•6.84 

4.97 

2.70 

7.73 

4.96 

0.77 

15.34 

12.57 

28208 

A 

Repair  of  toot  tendon 

•4.37 

4.97 

2.70 

7X8 

4.31 

0.28 

11.73 

8.96 

28210 

A 

Repair/graft  of  foot  tendon 

•6.35 

4.97 

2.70 

7.58 

4.81 

0.60 

14.53 

11.76 

28220 

A 

FMeaae  of  foot  tendon „ 

•4.53 

4.97 

2.70 

7.15 

4.38 

0.43 

12.11 

9.34 

28222 

A 

nrtenao  of  foot  tendons 

•5.62 

4.97 

2.70 

7.43 

4.66 

0.63 

13.68 

10.91 

28225 



A 

Release  of  foot  tendon 

•3.66 

4.97 

2.70 

6.92 

4.15 

0.25 

10.83 

8.06 

28226 



A 

Raiaase  of  foot  tendons _ 

•4.53 

4.97 

2.70 

7.14 

4.37 

0.40 

12.07 

9.30 

28230 

*■>•■■■••■•• 

A 

Incision  of  foot  tendoo(s) 

•4.24 

4.97 

2.70 

7.04 

4.27 

0.22 

11.50 

8.73 

28232 

>«■•>•••■•» 

A 

Incision  of  toe  tendon  

•3.39 

4.97 

2.70 

6.84 

4.07 

0.15 

10.38 

7.61 

28234 

A 

Ircision  o(  foot  terxlon  

•3.37 

4.97 

2.70 

6.83 

4.06 

0.14 

10.34 

7.57 

28238 

. *••.••••••• 

A 

Revision  of  foot  tendon . 

•7.73 

4.97 

2.70 

7.94 

5.17 

0.85 

16.52 

13.75 

28240 

,„ 

A 

Release  of  b«g  toe  

•4J6 

4.97 

2.70 

7.07 

4.30 

0.23 

11.66 

8.89 

28250 

„. ^.. 

A 

Revision  of  foot  faada  . 

•5.92 

4.97 

■      2.70 

7.47 

4.70 

0.50 

13.89 

11.12 

28260 

A 

Release  of  midloot  joinl 

•7.96 

4.97 

2.70 

7.91 

5.14 

0.48 

16.35 

13.58 

28261 

A 

Revision  of  foot  tendon  — _... 

•11.73 

4.97 

2.70 

8.76 

5.99 

0.58 

21.07 

18.30 

28262 

A 
A 

Revision  of  loot  and  ankle 

•15.83 
•10.35 

5.54 
5.54 

3.26 
3.26 

10.54 
9.28 

7.76 
6.50 

1.44 
1.17 

27.81 
20.80 

25.03 

28264 

nnlnann  of  midfoot  jomi 

18.02 

28270 

A 

•4.76 

5.54 

3.26 

7.85 

5.07 

0.23 

12.84 

10.06 

28272 



A 

neleaae  of  toe  joir«.  each  . — 

•3.80 

4.97 

2.70 

6.93 

4.16 

0.18 

10.91 

8.14 

28280 

«.....«.« 

A 

Fusion  of  toes  

•5.19 

4.62 

2.33 

6.83 

4.05 

0.30 

12.32 

9.54 

28285 

A 

Repair  of  hammertoe 

•4.59 

5.54 

3.26 

7.85 

5.07 

0.39 

12.83 

10.05 

28286 

A 

Repair  o<  hammertoe .... 

Partial  removal  ot  foot  bone  .«...» — 

•4.56 

5.54 

3.26 

7.84 

5.06 

0.38 

12.78 

10.00 

28288 

A 

•4.74 

5.54 

3.26 

7.89 

5.11 

0.43 

13.06 

1058 

28290 

A 

Corection  of  bunion  

•5.66 

5.54 

3.26 

8.13 

5.35 

0.63 

14.42 

11.64 

28292 

••«••*•*•*• 

A 

Correction  of  bunion  _ 

•7.04 

5.54 

3.26 

8.46 

5.68 

0.74 

16.24 

13.46 

28293 



A 

Correction  of  bunion  

•9.15 

5.54 

3.26 

8.98 

6.19 

0.98 

19.11 

16.32 

28294 

»•■»••*•<■ 

A 

Correction  of  bunion  

•8.56 

5.54 

3.26 

6.82 

6.04 

0.86 

18.24 

15.46 

28296 



A 

Correction  of  bunion 

•9.18 

5.54 

3.26 

8.98 

6.20 

0.98 

19.14 

16.36 

28297 

•»■•>•>•■•. 

A 

Correction  of  bunion 

•9.18 

5.54 

3.26 

9.00 

6.22 

1.06 

19.23 

16.45 

28298 

A 

Correction  of  bunion  

•7.94 

5.54 

3.26 

8.67 

5.89 

0.79 

17.40 

14.62 

28299 

A 

Correction  of  bunion  . 

•8.88 

5.54 

3.26 

8.94 

6.16 

1.08 

18.90 

16.12 

28300 

■•«>••••••• 

A 

Incision  ot  heel  bone  

•9.54 

4.62 

2.33 

7.89 

5.11 

0.79 

18.22 

15.44 

28302 

A 

A 

Indsian  cH  ankle  bone - 

Incision  of  mklfoot  bones 

•9.55 
•9.16 

4.62 
4.62 

2.33 
2.33 

7.96 
7.79 

5.18 
5.00 

1.12 
0.70 

18.63 
17.65 

15.85 

28304 

14.86 

28305 

A 

Indaa^ft  midfoot  bones  

•10.50 

4.62 

2.33 

8.15 

5.37 

1.03 

19.68 

16.90 

28306 



A 

Incision  of  metatarsal 

•5.86 

4.62 

2.33 

7.01 

4.23 

0.47 

13.34 

10.56 

28307 

A 

Incision  o<  metatarsal 

•6.33 

4.62 

2.33 

7.18 

4.40 

0.76 

14.27 

11.49 

28308 



A 

Incision  o4  metatarMi ».. 

•5.29 

4.62 

2.33 

6.89 

4.11 

0.50 

12.68 

9.90 

28309 



A    ' 

Incision  o(  inetBtarnla 

•12.78 

NA 

2.70 

NA 

6.31 

1.00 

NA 

20.09 

28310 

A 

rtoviaion  of  big  toe 

•5.43 

5.54 

3.26 

804 

5.26 

0  42 

1389 

11  11 

28312 

■■•=»•■••.• 

A 

Revlskxi  ol  toe „ ....„ 

•4.55 

5.54 

3.26 

7.85 

5.07 

0.45 

12.85 

10.07 

28313 

A 

Repair  deformity  at  toe 

•5.01 

5.54 

3.26 

7.92 

5.14 

0.31 

13.24 

10.46 

28315 

A 

Removal  ot  sesamoid  borw 

•4.86 

4.87 

2.59 

7.09 

4.31 

0.41 

12.36 

9.58 

28320 

•■<•••> 

A 

Repair  of  foot  bones  

•9.18 

NA 

2.33 

NA 

5.06 

1.03 

NA 

1529 

28322 

^„ „ 

A 

Repak  ol  metatarsals  

•8.34 

4.62 

2.33 

7.57 

4.79 

0.52 

16.43 

13.65 

28340 

A 

Resect  enlarged  toe  tissue 

'6.98 

4.97 

2  70 

779 

5.02 

0  91 

15.68 

12.91 

28341 

A 

Resect  enlarged  toe  

•8.41 

4.97 

2  70 

811 

5.34 

096 

1746 

14.71 

28344 

■.»>..»... 

A 

Repair  extra  toe(s) „ 

•4.26 

4.62 

2.33 

6.69 

3.91 

0.60 

11:55 

8.77 

28345 

A 

Repair  wetJtied  toe<s)  

•5.92 

4.97 

2.70 

7.52 

4.75 

0.73 

14  17 

11.40 

28360 

A 
A 
A 
A 
A 

Reconstruct  deft  toot 

•13.34 
•2.16 
•4.57 
•6.31 

•15.97 

NA 

2.76 

2.85 

NA 

NA 

3.26 
1.97 
1.97 
2.57 
3.59 

NA 

3.93 

4.61 

NA 

NA 

7.32 
2.96 
3.53 
4.72 
818 

1.96 
0.40 
0.58 
0.93 
1.39 

NA 

6.49 

9.76 

NA 

NA 

22.61 

28400 

552 

28406 

Treatment  of  heel  fracture 

8.68 

28406 



Traalmert  o<  heel  fracture 

11  96 

28415 

25  54 

28420 

A 

•16.64 

NA 

3.59 

NA 

8.37 

1.63 

NA 

26  64 

28430 

A 
A 
A 

Treatment  of  ankle  fracture  

•2.09 
•3.40 
•4.71 

2.51 

2.61 

NA 

1.71 
1.71 
2  57 

3.59 

4.03 

NA 

2.62 
2.94 
4  31 

0.35 
0.50 
068 

6.03 

7.93 

NA 

5.06 

28435 

Treatment  of  ankle  fracture 

684 

28436 

Treatment  of  ankle  fracture  

9  70 

28445 

A 

Repair  ot  ankle  fracture 

•9.33 

NA 

2.70 

NA 

5.64 

1.40 

NA 

16.37 

28450 

A 
A 

Treat  mklfoot  fracture,  eadi  

•1.90 
•3.09 

2.61 
2.85 

1.71 
1.97 

3.65 
4.23 

2.56 
3.15 

0.25 
0.34 

5.80 
7.66 

4.71 

28455 

Treat  midfoot  fracture,  eacti  

658 

28456 

A 

Repair  midtoot  fracture.eacti 

*2.68 

NA 

2.57 

NA 

380 

038 

NA 

686 

28465 

A 

•7.01 

NA 

286 

NA 

5.24 

0  81 

NA 

1306 

28470 

A 

Traal  metatarsal  fracture 

1.76 

2.20 

1  42 

3.12 

2.16 

0.23 

5.11 

4.15 

28475 

A 

Treat  inetalarsai  fracture 

2.74 

2.61 

1.71 

3.85 

2.76 

0.30 

6.89 

579 

28476 

A 

•338 

NA 

2  57 

NA 

3  97 

045 

NA 

7  80 

28485 

A 

Repav  metatarsal  fracture 

Treat  big  toe  fracture 

•5  71 

NA 

358 

NA 

5  75 

060 

1^ 

1206 

28490 

A 

•109 

1.37 

1.10 

1.93 

1.60 

0.10 

312 

2.79 

28496 

A 

Tmal  big  trm  fracture 

•1  58 

1  55 

1  10 

226 

1  72 

013 

3  97 

343 

28496 

,^ 

A 

Repair  big  toe  fracture 

•2.33 

4.90 

2.21 

6.55 

3.27 

0.31 

9.19 

591 

28G06 

A 

Repair  big  toe  fracture 

•3.81 

7.12 

2.89 

9.61 

4.46 

0.43 

13.85 

8.70 

<  CPT  codas  and  daacnptwn*  only  ara  copyn^^t  1996  Annncan  MidKSl  Awocilion. 
'Capyngn  1904  Amancan  OanW  AtaocMkon  AH  rights  rM«v«d. 
'«  mdicMM  RVUs  ir«  fxx  lor  Madlcara  Psymani. 
•'  WoA  RVUs  ncraasad  m  gMM  surgcal  pacMga 
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Addendum  C— Reutive  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


28510 
28516 
28525 
28530 
28531 
28540 
28545 
28546 
28555 
28570 
28575 
28576 
28585 
28600 
28605 
28606 
28615 
28630 
28635 
28636 
28645 
28660 
28665 
28666 
28675 
28705 
28715 
28725 
28730 
28735 
28737 
28740 
28750 
28755 
28760 
28800 
28805 
28810 
28820 
28825 
29000 
29010 
29015 
29020 
29025 
29035 
29040 
29044 
29046 
29049 
29055 
29058 
29065 
29075 
29085 
29105 
29125 
29126 
29130 
29131 
29200 
29220 
29240 
29260 
29280 
2930S 
29325 
29345 
29355 
29358 
29365 
29405 
2942S 
29435 


MOD 


Status 


Oeacnption 


Treatment  of  toe  fracture 

Treatment  of  toe  fracture 

Repair  of  toe  fracture „ „. 

Treat  sesamoid  txane  fracture  

Treat  sesamoid  bone  fratcture  

Treat  foot  cSslocation 

Treat  foot  diskxation  

Treat  foot  distocalion 

Repair  foot  disiocfltion 

Treat  foot  dislocation . 

Treat  foot  disiocatKxi 

Treat  foot  dislocation 

Repair  fort  dislocation 

Treat  foot  dislocation  .. , 

Treat  foot  dislocation  

Treat  foot  dislocation 

Repair  foot  dislocaUon 

Treat  toe  dislocsaion 

Treat  toe  dislocation 

Treat  toe  dislocation 

Repair  toe  dtalocatlon 

Treat  toe  dislocation  

Treat  toe  dislocation  ^ 

Treat  toe  dislocation  .„ 

Repair  of  toe  dislocation 

Fusion  of  foot  bones  ..._ 

Fusion  of  foot  bones 

Fusion  of  foot  bor>es 

Fusion  of  foot  bones „. 

Fusion  of  foot  bor>es 

Revision  of  foot  txxies 

Fusion  of  foot  t)or>es  . ., 

Fusion  of  btg  toe  joint 

Fusion  of  big  toe  joint „ , 

Fusion  of  t>ig  toe  joint 

Amputation  of  midfoot 

Amputation  tfinj  metatarsal  

Amputation  toe  &  metatarsal 

Amputation  of  toe  

Partial  amputation  of  toe  

Application  of  body  cast  

Application  of  txxJy  cast  

Application  of  body  cast  

Application  of  body  cast  

Application  of  body  cast  

Application  of  tx)dy  cast  

Application  of  body  cast  

Application  o(  body  cast  

Apjalication  of  body  cast  .». 

Application  of  figure  eight 

Application  of  shoulder  cast  

Application  c(  shoulder  cast  _. 

Applicalion  at  long  arm  cast 

Application  of  forearm  cast 

Apply  hand^^mst  cast 

Apply  long  arm  splint  

Apply  forearm  splint „ 

Apply  forearm  splint 

Application  ot  finger  splint  

Application  of  finger  splint  

Strapping  of  ct>est 

Strapping  of  low  back 

Strapping  01  shouklar  

Strapp«r>g  ot  etxxw  or  wrist 

Strapping  of  hand  or  finger  .„ 

Application  of  hp  cast  

Application  of  h%>  casts 

Application  of  long  leg  cast  

Application  of  long  leg  cast  

AJjpiy  long  leg  cast  brace 

AppftcaUon  of  long  leg  cast  

Apply  short  leg  cast 

Apply  short  leg  cast  ^ 

AJjply  short  leg  cast 


Physician 

work 
RVUs" 


•1.09 
•1.46 
•3J2 
^^M 
Z01 
•2J)4 
•Z45 
•3.20 
•6  JO 
•1.66 
•3J1 
3.75 
•7J9 
•1.88 
•2.71 
•4.90 
•7.77 
•1.70 
•1.91 
•2.77 
•4.22 
•1.23 
•1.92 
•2.66 
•2.92 
•15.21 
•13.10 
•11.61 
•10.76 
•10.86 
•9.64 
•8.02 
•7  JO 
•4.74 
•7.75 
•8.21 
•8J9 
•6.21 
•4.41 
•3.58 
2.25 
2.06 
Z4^ 
2.11 
2.40 
1.77 
2.22 
2.12 
2.41 

oje 

1.78 
1J1 
0.87 
0.77 
0.87 
0.87 
0.59 
0.77 
0.50 
0.55 
0.65 
0.64 
0.71 
0.56 
0.51 
2.03 
2.32 
1.40 
1.53 
1.43 
1.18 

a86 

1.01 
1.18 


Direct  in 

atUce 

practice 

enjense 

I^Us 


1.37 
155 
7.12 
2.20 
7.12 
2.51 
2.75 
4.90 
7.12 
251 
2.75 
4.90 
7.12 
251 
2.75 
4.90 
NA 
U7 
156 
351 
5.89 
158 
1.56 
351 
559 
NA 
NA 
NA 
NA 
NA 
NA 
4.97 
457 
4.97 
4.97 
NA 
NA 
NA 
4.97 
457 
1.92 
1.92 
1.92 
1.92 
1.92 
1.92 
1.92 
2.27 
Z27 
1.15 
1.57 
1.15 
1.15 
1.15 
1.15 
0.92 
0.92 
052 
0.47 
0.47 
0.63 
0.63 
0.63 
0.54 
0.53 
154 
1.84 
1.20 
1.29 
1.15 
159 
154 
154 
159 


Direct  out 

of  office 

practk:e 

expense 

RVUs 


1.10 
1.10 
2.89 
1.42 
2.89 
1.71 
1.96 
251 
2.89 
1.71 
1.96 
251 
259 
1.71 
1.96 
251 
2.88 
1.10 
1.18 
1.11 
2.16 
152 
1.18 
1.11 
2.16 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
2.70 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 


Total  in 

office 

practKS 

eimense 

RVUs 


1.92 
253 
9.47 
2.94 
9.19 
352 
3.92 
6.77 
1052 
3.46 
4.17 
6.89 
10.55 
3.49 
4.02 
7.17 
NA 
2.06 
256 
554 
8.19 
2.58 
255 
5.32 
751 
NA 
NA 
NA 
NA 
NA 
NA 
7.98 
7.84 
750 
7.90 
NA 
NA 
NA 
7.13 
6.94 
2.87 
2.86 
2.94 
2.85 
2.89 
2.79 
2.89 
351 
3.38 
1.61 
254 
1.71 
1.62 
1.59 
151 
153 
156 
1.30 
0.69 
0.70 
0.92 
0.92 
0.93 
0.79 
0.76 
2.76 
2.82 
1.81 
1.95 
1.79 
1.87 
1.73 
1.77 
1.88 


Total  out 
of  office 
practice 
emense 
RVUs 


1.60 
1.69 
4.32 
1.98 
4.04 
2.55 
2.95 
3.49 
5.07 
2.49 
350 
351 
5.40 
2.52 
3.05 
3.89 
5.40 
1.74 
1.90 
2.05 
3.64 
1.77 
159 
2.02 
3.36 
7.14 
6.58 
6.15 
5.94 
557 
5.65 
551 
5.07 
4.43 
5.13 
5.35 
5.39 
4.82 
4.36 
4.17 
0.73 
0.71 
0.79 
0.70 
0.74 
0.64 
0.74 
0.73 
0.79 
0.39 
051 
0.49 
0.41 
0.38 
0.39 
0.39 
0.33 
0.37 
0.30 
0.32 
0.34 
0.34 
055 
051 
0.30 
0.70 
0.76 
0.53 
0.56 
057 
0.48 
0.40 
0.44 
0.48 


practice 

RVUs 


0.09 
0.11 
059 
0.10 
0.32 
0.06 
0.14 
0.45 
0.73 
0.17 
0.42 
0.42 
0.56 
0.08 
0.34 
0.55 
0.78 
0.11 
0.18 
0.42 
0.38 
0.0§ 
0.11 
0.40 
0.41 
2.35 
158 
1.44 
1.33 
1.37 
1.13 
0.72 
0.82 
0.45 
0.65 
1.19 
151 
0.75 
0.46 
0.41 
051 
a34 
0.33 
053 
0.14 
052 
050 
0.34 
0.36 
0.06 
0.17 
0.08 
0.13 
0.10 
0.08 
0.08 
0.05 
0.06 
0.02 
0.06 
0.03 
0.05 
0.03 
0.03 
0.02 
0.31 
0.28 
0.16 
0.17 
0.33 
0.14 
0.12 
0.14 
0.18 


Total  in 
office 


3.10 

3.80 

13.08 

4.10 

11.52 

5.62 

651 

10.42 

1755 

559 

7.90 

11.06 

19.09 

5.46 

7.07 

12.62 

NA 

3.87 

4.45 

8.53 

12.79 

3.87 

4.38 

8.38 

1154 

NA 

NA 

NA 

NA 

NA 

NA 

16.72 

15  96 

12.39 

16.30 

NA 

NA 

NA 

12.00 

10.94 

5.33 

556 

5.66 

5.19 

5.43 

4.88 

5.41 

5.77 

6.15 

2.56 

459 

3.11 

2.62 

2.46 

2.56 

258 

1.90 

2.13 

151 

151 

1.60 

151 

1.67 

1.37 

159 

5.10 

5.42 

3.37 

3.65 

3.55 

3.19 

271 

2.92 

3.24 


Total  OU 
of  office 


2.78 

356 

7.93 

3.14 

657 

4.65 

5.54 

7.14 

12.10 

4.32 

6.93 

7.78 

13.94 

4.49 

6.10 

9.34 

13.95 

3.55 

3.99 

554 

854 

3.06 

3.92 

5.08 

6.69 

24.70 

2157 

1950 

18.03 

18.19 

16.42 

1355 

13.19 

9.62 

13.53 

14.75 

14.99 

11.78 

953 

8.17 

3.19 

3.11 

3.53 

3.04 

358 

2.73 

356 

3.19 

356 

1.34 

2.56 

1.89 

1.41 

155 

1.34 

1.34 

0.97 

150 

052 

0.93 

1.02 

1.03 

1.09 

0.89 

0.83 

3.04 

3.36 

2.09 

256 

2.33 

1.80 

1.38 

1.59 

1.84 


<  CPT  oodM  and  dwcitpllora  amy  m  copptght  1 996  Am«rican  Madical  Asaodlion  Al  Righls  Resorvod  Appiicabie  FARS/DFARS  Apply. 
>Capy<tght  19M  AnMrtcan  DvUI  AaaociMon.  All  ngtiis  rssarved 
>*  Indieaiat  RVUi  m  nol  tor  MKScare  Payment 
*' Wort  RVUs  incTMsad  m  gtobal  surgKal  packaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS2 


29440 

29445 

29450 

29S05 

29615 

29520 

29530 

29540 

29550 

29580 

29590 

29700 

29705 

29710 

29715 

29720 

29730 

29740 

29750 

29600 

29804 

29815 

29619 

29620 

29621 

29622 

29623 

29625 

29626 

29630 

29634 

29635 

29636 

29637 

29638 

29640 

29643 

29644 

29645 

29848 

29847 

29648 

29650 

29651 

296S5 

29658 

29670 

29671 

29674 

29675 

29676 

29877 

29679 

29680 

29881 

29882 

29883 

29884 

29885 

29886 

29887 

29888 

29689 

29694 

29695 

29697 

29896 

30000 

30020 

30100 

30110 

30115 

30117 

30118 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


AddKion  o(  wafcer  to  cast  

Apply  rigid  leg  cast  

Application  ol  leg  cast  

Application  long  leg  splint 

Application  lower  leg  splint  .... 

Strapping  ol  h<>  

Strapping  at  knee  

Strapping  of  ankle 

Strapping  ol  toes  

Application  ol  paste  boot 

Application  ol  loot  splint  

Removal/ revision  o(  cast  

Removal/ revision  of  cast  

Retnoval/revtsion  of  cast  

Removal/revision  of  cast  

Repair  of  body  cast  

Windowing  of  cast  

Wedgir>g  ol  cast 

Wedging  of  clubfoot  cast 

Jaw  arttvoscopy/surgery 

Jaw  arttvoscopy/surgery 

SIxxdder  arthroscopy 

Shoulder  arthrosoopy/surgery 
Shoulder  arttvosoopy/surgery 
Shoulder  arthrosoopy/surgary 
Shoulder  antwoacopy/suigery 
Shouktor  arthroaoopy/surgery 
StnuUer  arttvoscopy/suigery 
ShouUer  arthroscopy /surgery 

Etoow  arttwoecopy 

Etoow  arthroacopy/surgery  ... 
EtxJw  arlhroecopy/surgery  ... 
Elx>w  arthroscopy/surgary  ... 
Etww  arthroscopy/surgery  ... 
Ebow  artivoacopy/surgery  ... 

Wrist  anhroeoopy 

Wrist  arthroacopy/surgery 

Witst  arthroacopy/surgery 

Wnst  arttiroscopy/surgery 

Wnst  arttiroscopy/surgery 

Wnst  arthroacopy/surgery  

Wnst  arttvoscopy/surgery 

Knee  arttvoecopy/sugery 

Knee  arthroscopy/surgery 

TCiial  arthroscopy/surgery  .... 
Ttxal  arthroscopy/surgery  .... 
Knee  arthroscopy,  diagrtostic 
Knee  arthrosccpy/drainage ... 

Knee  arttiroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arttvosccpy/surgery 

Knae  arthroscopy/surgery 

Knee  arttwoscopy/surgery 

Knee  arlhroscopy/suqjery 

Knee  arthroaccpy/aurgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroacopy/surgery 

Knee  arthroacopy/surgery 

Ankle  arthroacopy/surgery  .... 
Ankle  arthroscopy/surgery  .... 
Ankle  arthroscopy/surgery  .... 
ArWe  arttvoacopy/surgery  .... 

OrainaQe  ol  noae  lesion 

Drainage  of  nose  leskvt 

imranasal  bkjpay 

Removal  o(  nose  polyp(s) 

Removal  o(  noae  poiyp<s) 

Removal  of  intranaaal  laaion 
Removal  of  irtranMal  laston 


'C<vyngM  t9M  Amancan  Damal  AMociaWn.  AN nghls raMrvod. 
*  *  Indcafi  RVUa  ara  nol  tor  Madlcara  Paymani. 
• '  Work  RVUs  incraaiad  m  global  surreal  pachaga. 


Direct  out 

Total  in 

Total  out 

Physician 

office 

ol  office 

office 

of  office 

Mal- 

Total  in 
office 

Total  out 
of  office 

work 

practice 

practice 

practice 

practice 

PJS^ 

RVUsi* 

expense 
RVUs 

expense 

RVUs 

expense 
RVUs 

expense 
RVUs 

RVUs 

0.57 

0.71 

0.15 

1.00 

0.32 

0.03 

1.60 

0.92 

1.78 

^29 

0.15 

2.03 

0.64 

0.28 

4.09 

2.70 

1.02 

1.24 

0.15 

1.75 

0.42 

0.04 

2.81 

1.48 

0.69 

1.02 

0.15 

1.41 

0.35 

0.07 

2.17 

1.11 

0.73 

1.02 

0.15 

1.42 

0.36 

0.06 

2.21 

1.15 

0.54 

0.63 

015 

0.89 

0.31 

0.03 

1.46 

0.88 

0.57 

0.54 

0.15 

0.79 

0.32 

0.05 

1.41 

0.94 

0.51 

0.54 

0.15 

0.78 

0.30 

0.03 

1.32 

0.84 

0.47 

0.50 

0.15 

0.72 

0.30 

0.03 

1.22 

0.80 

0.57 

0.67 

0.15 

0.95 

0.32 

0.04 

1.56 

0.93 

0.76 

0.47 

0.15 

0.74 

0.36 

0.03 

1.53 

1.15 

0.57 

0.47 

0.15 

0.71 

0.32 

0.05 

1.33 

0.94 

0.76 

0.47 

0.15 

0.75 

0.36 

0.05 

1.56 

1.17 

1.34 

0.47 

0.15 

0.88 

0.50 

0.07 

2.29 

1.91 

0.94 

1.15 

0.15 

1.64 

0.42 

0.12 

2.70 

1.48 

0.68 

0.79 

0.15 

1.13 

0.34 

0.04 

1.86 

1.06 

0.75 

0.47 

0.15 

0.74 

0.36 

0.04 

1.53 

1.15 

1.12 

0.71 

0.15 

1.13 

0.44 

0.06 

2.31 

1.62 

1.26 

0.71 

0.15 

1.16 

0.48 

0.07 

2.49 

1.81 

5.28 

NA 

2.71 

NA 

4.56 

0.46 

NA 

10.30 

7.99 

NA 

4.67 

NA 

7.76 

1.46 

NA 

1721 

•5.89 

NA 

2.12 

NA 

4.04 

0.76 

NA 

10.69 

•7.62 

NA 

2.51 

NA 

5.10 

1.73 

NA 

14.45 

•7.07 

NA 

2.51 

NA 

4.98 

1.73 

NA 

13.78 

•7.72 

NA 

2.51 

NA 

5.21 

2.13 

NA 

15.06 

•7.43 

NA 

2.51 

NA 

5.06 

1.74 

NA 

14.23 

•8.17 

NA 

2.51 

NA 

5.35 

2.32 

NA 

15.84 

•7.62 

NA 

2.51 

NA 

5.17 

2.05 

NA 

14.84 

•8.99 

NA 

2.51 

NA 

5.53 

2.31 

NA 

16.83 

•5.76 

NA 

1.55 

NA 

3.33 

0.83 

NA 

9.92 

•6.28 

NA 

1.76 

NA 

3.73 

0.96 

NA 

10.97 

•6.48 

UA 

1.76 

tM 

3.79 

0.99 

NA 

11.26 

•7.55 

NA 

1.76 

NA 

4.05 

1.15 

NA 

12.75 

•6.87 

NA 

1.76 

NA 

3.89 

1.06 

NA 

11.82 

•7.71 

NA 

1.76 

NA 

4.09 

1.14 

NA 

12.94 

•5.54 

NA 

2.45 

NA 

4.31 

0.54 

NA 

10.39 

•6.01 

NA 

2.45 

NA 

4.50 

0.91 

NA 

11.42 

•6.37 

NA 

2.45 

NA 

4.58 

0.95 

NA 

11.90 

•7.52 

NA 

2.45 

NA 

4.88 

1.15 

NA 

13.55 

•6.75 

NA 

3.45 

NA 

6.17 

2.20 

NA 

15.12 

•7.08 

NA 

3.45 

NA 

5.97 

0.97 

NA 

14.02 

•5.44 

NA 

2.45 

NA 

4.31 

0.62 

NA 

10.37 

7.96 

NA 

2.31 

NA 

4.94 

1.74 

NA 

14.64 

12.38 

NA 

2.31 

NA 

5.91 

1.74 

NA 

20.03 

9.48 

NA 

2.28 

NA 

5.27 

1.88 

NA 

16.63 

13.28 

NA 

2.28 

HA 

6.10 

1.68 

NA 

2126 

•5.07 

NA 

1.75 

NA 

3.39 

064 

NA 

9.10 

•6.55 

NA 

2.31 

NA 

4.46 

0.96 

NA 

11.97 

•7.05 

NA 

2.04 

NA 

4J6 

1.52 

NA 

12.93 

•6.31 

NA 

2.04 

NA 

422 

1.61 

NA 

12.14 

•7.92 

NA 

2.31 

NA 

4.98 

1.95 

NA 

14.85 

•7.35 

NA 

2.04 

HA 

4.49 

1.81 

NA 

13.66 

•8.04 

NA 

2.04 

NA 

4.73 

2.19 

NA 

14.96 

•8.50 

NA 

2.04 

NA 

4.83 

2.22 

NA 

15.55 

•7.76 

NA 

2.04 

NA 

4.58 

1.82 

NA 

14.16 

•8.85 

NA 

2.04 

NA 

4.80 

1.90 

NA 

15.35 

•9.46 

NA 

2.04 

1^ 

5.17 

2.80 

NA 

17.43 

•7.33 

NA 

2.31 

t4A 

4.77 

1.56 

NA 

13.66 

•9.09 

NA 

2.31 

f^ 

5.11 

1.36 

NA 

15.55 

•7.54 

NA 

2.31 

NA 

4.72 

1.12 

NA 

13.38 

•9.04 

NA 

2.31 

NA 

5.17 

1.71 

NA 

15.92 

•13.90 

NA 

2.31 

NA 

6.56 

3.18 

NA 

23.64 

•15.13 

NA 

2.31 

NA 

650 

1.68 

NA 

23.31 

•7.21 

NA 

2.42 

NA 

4.86 

1.47 

NA 

13.54 

•6.99 

NA 

242 

NA 

4.82 

1.51 

NA 

13.32 

•7.18 

NA 

2.42 

NA 

4.92 

1.77 

NA 

13.87 

•8.32 

NA 

2.42 

NA 

5.20 

1.91 

NA 

15.43 

•1.43 

0.96 

0.66 

1.49 

1.13 

0.05 

2.97 

2.61 

•143 

0.96 

0.66 

1.49 

1.13 

0.06 

2.98 

2.62 

0.94 

0.50 

013 

0.63 

0.38 

0.08 

1.85 

1.40 

•1.83 

1.00 

0.93 

1.60 

1.52 

0.14 

3.37 

329 

•4.35 

NA 

1.42 

NA 

2.75 

0.30 

NA 

7.40 

•3.16 

1.32 

102 

237 

2.00 

0.31 

5.84 

5.47 

•9.69 

NA 

1  78 

NA 

4.50 

0.92 

NA 

15.11 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPC$2 


30120 
30124 
30125 
30130 
30140 
30150 
30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30520 
30540 
30545 
30560 
30580 
30600 
30620 
30630 
30801 
30802 
30901 
30903 
30905 
30906 
30915 


31000 
31002 
31020 
31030 
31032 
31040 
310S0 
31051 
31070 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201 
31205 
31225 
31230 
31231 
31233 
31235 
31237 
31238 
31239 
31240 
31254 
312S6 
312S6 
3iaS7 
31Z7B 
31287 
31268 


MOO 


Status 


Descnption 


Revision  of  nose 

Removal  of  nose  lesion 

Removal  of  nose  lesion  ._ 

Removal  of  turtxnate  txxies  . 
Removal  of  turbinate  bones  . 

Partial  removal  of  nose 

Removal  of  rxjse 

Ir^ection  treatment  of  nose  ... 

Nasal  sinus  therapy 

Insert  nasal  septal  txjtton  

Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 

Reconstruction  of  nose 

Reconstruction  of  rxjse 

Reconstruction  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Repair  of  nasal  septum  

Repair  nasal  detect _ 

Repair  nasal  defect 

Release  of  nasal  adhesions  . 

Repair  upper  jaw  fistula 

Repair  mouth/nose  fistula 

Intranasal  reconstruction  

Repair  nasal  septum  defect .. 

Cauterizabon  inner  nose 

Cauterization  inr>ef  nose 

Control  of  nosetjieed  

Control  of  nosebleed  

Control  of  nosebleed  

Repeat  control  of  nosebleed 
Ligation  nasal  sinus  artery  .... 

Ligation  upper  )aw  artery 

Therapy  fracture  of  nose 

Imgation  maxiHary  sinus 

Irrigation  spherx>id  sinus 

Exploration  maxillary  sinus  ... 
Exploration  meixillary  sinus  ... 
Explore  sinus, remove  polyps 
Exploration  behind  upper  jaw 
Exploration  sphenoid  sinus ... 

Sphenoid  sinus  surgery  

Exphxation  of  frontal  sinus  ... 
Exphsration  of  frontal  sinus  ... 

Removal  of  frortal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Renxwal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frorrtal  sinus 

Exploration  of  sinuses  

Removal  of  ethmoid  sinus  .... 
Removal  of  ethmoid  sinus  .... 
Removal  of  ethmoid  sinus  .... 

Removal  of  upper  )aw 

Remmai  of  upper  jaw 

^4asal  endoscopy,  dx  

Nasal/Sinus  endoscopy,  dx  ... 
Nasal/sinus  endoscopy,  dx  .,. 
Nasal/sinus  endoscopy,  surg 
Nasalsinus  er^doscopy.  surg 
Nasal/sinus  endoscopy,  surg 
Nasatsinus  endoscopy,  surg 
Revision  of  ethmoid  sinus  .... 
Removal  of  elfimoid  sinus  .... 
Exploration  maxillary  sinus  ... 
Endoscopy,  maxillary  sinus  .. 

Sinus  surgical  endoscopy 

Nasal/sinus  erxjoscopy,  surg 
NasaVsinus  ervkacopy,  surg 


Physician 

worit 
RVUs»« 


•5.27 

•3.10 

•7.16 

•3.38 

•3.43 

•9.14 

•9.58 

0.78 

•1.08 

•1.54 

•1.04 

•1.96 

•4.52 

•9.83 

•12.98 

•15.88 

•7.21 

•11.71 

•18.65 

9.48 

18.98 

•5.70 

•7.75 

•11.38 

•1.26 

•6.69 

•6.02 

•5.97 

•7.12 

1.02 

1.98 

1.21 

1.54 

1.97 

2.45 

•7.20 

•9.83 

•1.26 

•1.15 

•1.91 

•2.94 

•5.92 

•6.57 

•9.42 

•5J28 

•7.11 

•4.28 

•9.16 

•11.42 

•12.75 

•13.51 

•14.20 

•12.86 

•13.10 

•9.53 

•4.97 

•8.37 

•10.24 

•19.23 

•21.94 

1.10 

2.18 

2.64 

2.96 

3.26 

•8.70 

2.61 

4.65 

6.96 

3.29 

5.46 

8.85 

3.92 

4.58 


Direct  in 

office 

practice 

expense 

RVUs 


1.56 

NA 

NA 

NA 

NA 

NA 

NA 

0.49 

0.92 

0.95 

1.03 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.95 

1.95 

1.76 

NA 

NA 

1.09 

1.09 

0.91 

0.99 

2.02 

2.02 

NA 

NA 

NA 

1.00 

NA 

1.62 

1.40 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.83 

0.84 

0.84 

0.86 

0.95 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Direct  out 

of  office 

practice 

expense 

RVUs 


1.56 
1.42 
1.75 
1.42 
1.75 
1.82 
1.82 
0.13 
0.92 
0.93 
0.46 
0.69 
1.65 
1.82 
1.82 
1.82 
1.75 
1.82 
1.82 
1.82 
1.82 
1.65 
1.78 
1.78 
0.69 
1.78 
1.62 
1.78 
1.78 
1.09 
1.09 
0.13 
0.13 
0.16 
0.16 
1.81 
1.77 
1.09 
1.00 
1.09 
1.36 
I.Cfe 
1.75 
1.78 
1.43 
1.62 
1.65 
1.82 
1.82 
1.82 
1.82 
1.82 
1.82 
1.82 
2.01 
1.78 
1.78 
1.78 
2.58 
2.58 
0.10 
0.10 
0.10 
0.10 
0.10 
1.36 
0.10 
0.10 
0.10 
0.10 
0.10 
010 
0.10 
0.10 


Total  in 

office 

practice 

expense 

RVUs 


3.27 

NA 

NA 

NA 

NA 

NA 

NA 

0.78 

1.36 

1.53 

1.49 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.44 

3.96 

3.55 

NA 

NA 

1.56 

1.79 

1.38 

1.56 

2.93 

3.02 

NA 

NA 

NA 

1.48 

NA 

2.68 

3.19 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.28 

1.56 

1.65 

1.78 

1.97 

NA 

NA 

NiA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 
practice 
expense 

RVUs 


3.27 
2.44 
3.86 
2.50 
2.96 
4.46 
4.70 
0.34 
1.36 
150 
0.80 
1J1 
3.10 
4.67 
5.51 
6.19 
3.86 
5.03 
6.51 
4.50 
6.79 
3.47 
4.02 
4.87 
1.13 
3.76 
3.37 
3.72 
3.89 
lie 
1.79 
0.44 
0.52 
0.67 
0.76 
3.90 
4.60 
1.62 
1.48 
1.76 
2.36 
2.73 
3.79 
4.43 
3.04 
3.72 
3.06 
4.47 
4.97 
5.30 
5.54 
5.72 
5.29 
538 
5.00 
3.37 
4.17 
4.59 
7.87 
8.49 
0.40 
0.67 
0.76 
0.86 
0.94 
3.82 
0.78 
129 
1.90 
0.93 
1.50 
222 
1.13 
1.30 


Mal- 
practice 
RVUs 


1.00 
0.16 
0.73 
0.17 
0.34 
1.07 
1.73 
0.04 
0.03 
0.16 
0.05 
0.18 
0.43 
1.36 
2.01 
2.22 
0.66 
1.10 
0.91 
0.93 
1.87 
0.96 
0.70 
0.93 
0.06 
0.57 
0.36 
1.10 
0.71 
0.05 
0.11 
0.06 
0.08 
0.17 
0.11 
0.52 
1.32 
0.06 
0.05 
0.05 
0.29 
0.86 
0.99 
0.86 
0.64 
0.85 
0.50 
1.10 
1.12 
1.30 
1.62 
1.76 
1.15 
1.33 
2.12 
0.48 
0.75 
0.81 
2.37 
2.48 
0.15 
0.31 
0.26 
0.37 
0.45 
1.18 
0.37 
0.69 
1.14 
0.41 
0.81 
0.73 
065 
0.78 


Total  in 
office 


9.54 

NA 

NA 

NA 

NA 

NA 

NA 

160 

2.47 

3.23 

2.58 

NA 

NA 

M. 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.76 

1122 

9.93 

NA 

NA 

2.63 

3.88 

2.65 

3.18 

5.07 

5.58 

NA 

NA 

NA 

268 

NA 

5.91 

9.97 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.53 

4.05 

4.55 

5.13 

5.68 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  offioe 


9.54 

5.70 

11.75 

6.05 

6.73 

14.67 

16.01 

1.16 

2.47 

320 

1.89 

3.45 

8.05 

15.86 

20.50 

2429 

11.73 

17.84 

26.07 

14.91 

27.64 

10.13 

12.47 

17.18 

2.45 

11.02 

9.75 

10.79 

11.72 

2.63 

3.88 

1.71 

214 

2.81 

3.32 

11.62 

15.75 

2.96 

2.68 

3.72 

5.59 

9.51 

11.35 

14.71 

8.96 

11.68 

7.84 

14.73 

17.51 

19.35 

20.67 

21.68 

19.30 

19.81 

16.65 

8J2 

1329 

15.64 

29.47 

32.91 

1.65 

3.16 

3.66 

421 

4.65 

13.70 

3.76 

6.63 

10.00 

4.63 

7.77 

11.80 

5.70 

6.66 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  INFORMATIONH-Continued 


CPT'/ 
HCPCS' 


31290 

31291 

31292 

31293 

31294 

31300 

31320 

31360 

31366 

31367 

31368 

31370 

31375 

31360 

31362 

31390 

31395 

31400 

31420 

31500 

31502 

31505 

31510 

31511 

31512 

31513 

31515 

31520 

31525 

31526 

31527 

31528 

31529 

31530 

31531 

31535 

31536 

31540 

31541 

31560 

31561 

31570 

31571 

31575 

31576 

31577 

31578 

31579 

31580 

31582 

31584 

31566 

31586 

31587 

31588 

31590 

31505 

31600 

31601 

31603 

31605 

31610 

31611 

31612 

31613 

31614 

31615 

31622 

31625 

31628 

31629 

31630 

31631 

31635 


MCX) 


Status 


Description 


Nasa^sinus  endoecopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
I^asal/sinus  encjoscopy.  surg  . 
Nasal/sinus  endoacopy.  surg . 
NasaVsinus  endoacopy,  surg . 

Removal  of  larynx  lesion 

Diagnostic  incision  larynx 

Removal  ol  larynx 

Removal  of  larynx 

Partial  removal  o(  larynx 

Partial  removal  of  laryru 

Partial  removal  of  larynx 

Partial  removal  of  laryru 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Removal  of  larynx  &  pharynx  . 
Reconstruct  larynx  &  phaiynx 

Revision  of  larynx 

Removal  of  epiglottis  .~ 

Insert  emergency  atoway  

Change  of  winclpjpa  airway  .... 

Diagiiostic  laryngoscopy 

Laryngoscopy  with  t>icipsy  

Remove  toretgn  txxJy,  laryru  .. 

Removal  of  larynx  l^ion  

Injection  into  vocal  cord 

Laryngoscopy  for  aspiration  ... 

Diagnostic  laryngoscopy 

Diagnostic  laryngoscopy 

Oiagnoatic  laryngoscopy 

Laryngoscopy  for  treaimert  .... 
Laryngoecopy  and  dHatation  ... 
Laryngoacopy  and  dtetation  ... 

Operative  laryngoacopy 

Operative  laryngoscopy 

Operative  laryngoecopy 

Operative  laryngoacopy 

Operative  laryngoacopy „. 

OperatMe  laryngoecopy „. 

QparaUve  laryngoacopy 

Operative  laryngoacopy 

Laryngoacopy  with  iniection  .... 
Laryngoacopy  with  iniection  .... 

Diagnostic  laryngoscopy 

Laryrfgoacopy  with  bnpsy  

Remove  foreign  body,  larynx  .. 

Removal  of  larynx  leaion 

Diagnostic  laryngoscopy 

Revision  ol  laryru  

Revision  of  larynx  

Repair  of  laryru  fracture 

Rajsair  of  larynx  fracture 

Repair  of  larynx  fracture 

Revision  of  larynx  

Revision  of  larynx  ^ 

Reirmervate  laryru 

Larynx  nerve  surgery  ._ 

Incision  of  windpipe 

IndSMn  of  winc^iipe 

Incision  of  windpipe 

Indswn  of  wtnd(xpe 

Incisian  of  windpipe „ 

Surgery/speech  prosthesis 

Punctura/dear  windpipe  

Repair  windpipe  opening 

Repair  wirxlpipe  opening 

Visualization  of  \Mn(%)ipe 

Diagnostic  broncfwecopy 

Bronctwscopy  with  titopay 

Bronchoscopy  w«h  biopay 

Bronctwaoopy  with  biopay  ...„. 

Bronchoaoopy  wUh  repair 

Bronctweoopy  wrMh  dMkm  ..„. 
Remove  foreign  body,  airway  . 


Ptiysician 

work 
RVUs'« 


•17.24 

•18.19 

•14.76 

•16.21 

•19.06 

•14.29 

•5.26 

•17.06 

•24.16 

•21.86 

•27.09 

•21.38 

•20.21 

•20.21 

•20.52 

•27.53 

•31.09 

•10.31 

•10.22 

2.33 

0.65 

0.61 

1.92 

2.16 

2.07 

2.10 

1.80 

2.56 

2.63 

2.67 

3.27 

2.37 

2.68 

3.39 

3.59 

3.16 

3.56 

4.13 

4.53 

5.46 

6.00 

3.87 

4.27 

1.10 

1.97 

2.47 

2.84 

2.26 

•12.38 

•21.62 

•19.64 

•4.64 

•8.03 

•11.99 

•13.11 

•6.97 

•8J4 

3.62 

4.45 

4.15 

3.58 

•8.76 

•5.64 

0.91 

•4.59 

•7.12 

2.09 

2.80 

3J7 

3J1 

3.37 

3.82 

4.37 

3.68 


Direct  in 

office 

practice 

eimense 

RVUs 


1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.85 

0.83 

0.89 

0.91 

0.89 

NA 

0.75 

NA 

0.75 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.75 

NA 

0.84 

0.45 

0.47 

0.48 

0.91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.18 

NA 

NA 

1.84 

1.81 

1.81 

1.81 

NA 

NA 

NA 

1^ 


Direct  out 
of  office 
practice 
expense 
RVUs 


1.36 
1.36 
1.36 
1.36 
1.36 
5.31 
5.31 
5.31 
5.31 
6.36 
7.42 
6.36 
5.31 
5.31 
6.36 
7.42 
9.53 
5.31 
5.31 
0.05 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
5.31 
5.31 
4.91 
3.77 
4.91 
4.13 
5.31 
4.98 
3.95 
0.16 
0.16 
0.16 
0.16 
4.04 
4.25 
0.11 
4.09 
5.10 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 


Total  in 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

1.19 

1.15 

1.52 

1.60 

1.58 

NA 

1.34 

NA 

1.54 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

1.89 

NA 

1.30 

1.05 

1.19 

1.31 

1.66 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.67 

NA 

NA 

2.75 

2.89 

3.02 

3.12 

NA 

NA 

NA 

NA 


Total  out 
of  office 
practice 
expense 
RVUs 


5.82 
6.05 
5.20 
5.55 
6.23 
9.88 
7.73 
10.69 
12.44 
12.95 
15.65 
12.85 
11.24 
11.31 
12.64 
15.96 
19.39 
8.93 
8.89 
0.60 
0.28 
0.27 
0.56 
0.62 
0.62 
0.67 
0.55 
0.72 
0.75 
0.77 
0.91 
0.71 
0.77 
0.95 
1.04 
0.92 
1.03 
1.16 
^2B 
1.43 
1.68 
1.10 
1.21 
0.40 
0.63 
0.75 
0.85 
0.68 
9.54 
11.63 
10.58 
5.70 
7.90 
7.83 
9.60 
7.74 
6.81 
1.13 
1.32 
1.25 
1.09 
7.05 
6.64 
0.36 
6.05 
7.94 
0.70 
0.89 
1.01 
1.12 
1.01 
1.15 
1.26 
1.12 


Mat- 

practice 

RVUs 


1.80 
1.88 
1.45 
1.59 
1.83 
1.28 
0.48 
2.19 
3.10 
1.88 
3.06 
1.88 
1.56 
1.88 
1.78 
4.06 
4.42 
0.91 
0.84 
0.14 
0.07 
0.05 
0.07 
0.10 
0.20 
0.38 
0.14 
0.18 
0.23 
0.38 
0.30 
0.30 
0.25 
0.39 
0.60 
0.45 
0.59 
0.61 
0.75 
0.51 
1.08 
0.60 
0.69 
0.17 
0.33 
0.37 
0.48 
0.26 
1.63 
1.94 
1.34 
0.40 
0.71 
0.79 
1.16 
0.62 
0.74 
0.65 
0.66 
0.66 
0.50 
0.92 
1.04 
0.12 
0.28 
0.73 
0.22 
0.34 
0.35 
0.38 
0.34 
0.50 
0.48 
0.53 


Total  in 
office 


Total  out 
of  office 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.91 

1.81 

3.51 

3.86 

3.85 

NA 

3.28 

NA 

4.40 

NA 

NA 

NA 

NA 

I^IA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.36 

NA 

2.57 

3.35 

4.03 

4.63 

4.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.70 

NA 

NA 

5.06 

6.03 

6.74 

7.31 

NA 

NA 

NA 

NA 


24.86 

26.12 

21.41 

23.35 

27.12 

25.45 

13.47 

29.96 

39.70 

36.69 

45.80 

36.11 

33.01 

33.40 

34.94 

47.54 

54.90 

20.15 

19.95 

3.07 

1.00 

0.93 

2.55 

2.88 

2.89 

3.15 

2.49 

3.46 

3.61 

3.72 

4.48 

3.38 

3.70 

4.73 

5.23 

4.53 

5.18 

5.90 

6.56 

7.40 

8.76 

5.57 

6.17 

1.67 

2.93 

3.59 

4.17 

3.20 

23.55 

36.19 

31.56 

10.74 

16.64 

20.61 

23.87 

15.33 

15.89 

5.40 

6.43 

6.06 

5.17 

16.73 

13.32 

1.39 

10.92 

15.79 

3.01 

4.03 

4.73 

5.31 

4.72 

5.47 

6.11 

5.33 


'  CPT  oodM  and  dMOiplian*  only  ara  copyngtit  1906  AnMficv  l4KlKal 
'CopyngM  1904  Ammem  0«nW  AMooakon.  Al  ngM*  raaarvad. 
>*  mttcMaa  RVUs  art  not  for  Ii4aiacara  Paymant 
' '  Worti  RVUS  ncraaaad  m  gtabat  turgical  packaga. 


AtaooaKon.  Al  RIgm*  Raaarvad.  Appkcabta  FARS/OFARS  Apply. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS» 


31640 
31641 
31645 
31646 
31656 
31700 

•  31708 
31710 
31715 
31717 
31720 
31725 
31730 
31750 
31755 
31 7M 
31766 
31770 
31775 
31780 
31781 
31785 
31786 
31800 
31805 
31820 
31825 
31830 
32000 
32002 
32005 
32020 
32035 
32036 
32095 
32100 
32110 
32120 
32124 
32140 
32141 
32150 
32151 
32160 
32200 
32215 
32220 
32225 
32310 
32320 
32400 
32402 
3240S 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
3248*] 
32488 
32491 
32500 
32501 
32520 
32522 
32525 
32640 

-32601 
32602 
32603 
32604 
32605 


MOO 


Status 


Description 


Bronchoscopy  &  renx)ve  lesion 
Bronchoscopy,  treat  blockage  . 
Bronchoscopy,  dear  airways  ... 
BroTKtioscopy.reclear  airways  . 
Bronchoscopy.inject  for  xray  ... 

Insertion  o(  airway  catheter  

Instill  airway  contrast  dye  

Insertion  of  ainway  catheter  

Injection  lor  tjrorwhus  x-ray 

BrofKhial  brush  tinpsy  

Clearance  of  airways 

Clearance  of  airways 

Intro  windpipe  wire/tube ™.. 

Repair  of  windpipe 

Repair  of  windpipe 

Repair  of  windpipe 

Reconstruction  of  windpipe  

Repair/graft  of  bronctius 

Reconstruct  bronchus 

Reconstruct  windpipe  

Reconstruct  wirxljjipe  

Renxjve  windpipe  lesion 

Remove  windpipe  lesion 

Repair  of  windpipe  injury  

Repair  of  windpipe  injury 

Closure  of  windpipe  lesion  .. 

Repair  of  windpipe  defect  „»... 

Revise  windpipe  scar „. 

Drainage  of  chest  

Treatment  of  collapsed  lung  .... 

Treat  lung  lining  chemically  

Insertion  of  chest  tube 

Exploration  of  chest 

Exploration  of  chest 

Biopsy  through  chest  wall 

Exploration/biopsy  of  chest 

Exjalore/repair  chest 

Re-explofation  of  ctiest 

Explore  chest, free  adhesior^  .. 

Removal  of  lung  lesion(s) 

Remove/treat  lung  lesion;  

Removal  of  lung  lesion(s) 

Remove  lung  foreign  body  

Open  chest  heart  n'lassage 

Drainage  of  lung  lesion 

Treat  chest  lining  

Release  of  lur>g 

Partial  release  of  lung 

Removal  of  chest  lining  

Fre^remove  chest  lining  

Needle  b«)psy  ctiest  lining 

Open  biopsy  chest  lining  

Biopsy,  lung  or  mediastinum  ... 

Puncture/dear  lung 

Removal  of  lung 

Sleeve  pneumonectomy  

Removal  of  lung 

Partial  removal  ol  lung 

Bilotjectomy  , 

Segmentectomy , 

Sleeve  lobeaomy  , 

Completion  pneumonectomy  .... 

Lui  9  volume  reduction  

Partial  removal  ot  lung 

Repair  bronchus  (add-on) 

Remove  lung  &  revise  chest  .... 
Remove  lung  &  revise  chesi  .... 
RefTwve  lung  &  revise  cTiest  .... 

Removal  of  lung  lesion  

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  dugnostic 


Ptiysician 

work 
RVUs'" 


4.94 

5.03 

3.16 

2.72 

2.17 

1.34 

1.41 

1J0 

1.11 

2.12 

1.06 

1.96 

2.85 

•13.02 

•15.93 

•22.35 

•30.43 

•22.51 

•23.54 

•17.72 

•23.53 

•17.23 

•23.98 

•7.43 

•13.13 

•4.49 

•6.81 

•4.50 

1.54 

2.19 

2.19 

3.98 

•8.67 

•9.68 

•8.36 

•11.84 

•13.62 

•11.54 

•12.72 

•13.93 

•14.00 

•14.15 

•14.21 

•9.30 

•15.29 

•11.33 

•1927 

•13.96 

•13.44 

•20.54 

1.76 

•7.56 

1.93 

2.18 

•21.02 

•26.24 

•25.09 

•18.32 

•19.71 

•20.69 

•23.92 

•25.71 

♦•25.06 

•14.30 

4.69 

•21.68 

•24.20 

'S6.50 

'14.64 

5.46 

5.96 

7.81 

8.78 

6.93 


Direct  in 

office 

practice 

e»)ense 

RVUs 


NA 
NA 
NA 
NA 
NA 
1.64 
NA 
NA 
NA 
1.84 
1.08 
NA 
1.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.42 
4.44 
3.42 
2.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
HA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
expense 
RVUs 


0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.10 
0.16 
0.16 
0.16 
0.11 
0.11 
0.11 
5.14 
6.32 
2.42 
2.42 
2.85 
2.85 
2.39 
2.50 
2.42 
2.47 
2.42 
2.47 
3.42 
4.44 
3.42 
0.11 
0.11 
0.16 
0.16 
2.39 
2.39 
2.39 
2.39 
2.47 
2.39 
2.39 
2.39 
2.47 
2.39 
2.39 
2.39 
2.39 
2.39 
2.47 
2.47 
2.47 
2.47 
0.16 
2.39 
0.16 
0.11 
2.42 
2.47 
2.47 
2.39 
2.39 
2.39 
2.42 
2.42 
2.35 
2.39 
0.00 
2.39 
242 
2.42 
247 
016 
0.16 
0.16 
0.16 
0.16 


Total  in 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 

2.58 
NA 
NA 
NA 

2.73 

1.57 
NA 

1.90 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 

NA 
5.26 
7.03 
5.25 
2.80 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
eimense 
RVUs 


1.43 
1.49 
0.96 
0.85 
0.74 
0.53 
0.45 
0.51 
0.45 
0.68 
0.39 
0.60 
0.81 
9.35 
11.51 
8.41 
9.87 
8.86 
9.06 
7.26 
8.63 
6.99 
8.75 
4.75 
6.19 
5.26 
7.03 
525 
0.49 
0.66 
0.71 
1.16 
5.09 
5.33 
5.07 
5.97 
6.43 
5.82 
6.19 
6.50 
6.63 
6.46 
6.33 
529 
6.47 
5.68 
7.89 
6.56 
6.41 
825 
0.61 
4.87 
0.66 
0.64 
8.34 
9.52 
9.35 
7.64 
7.94 
«.16 
8.90 
9.35 
9.02 
6.61 
1.18 
8.53 
9.18 
9.77 
666 
1.52 
1.64 
2.03 
226 
184 


IMal- 

practice 

RVUs 


0.67 

0.85 

0.30 

027 

0.31 

0.17 

0.09 

0.12 

0.04 

0.06 

0.09 

0.15 

023 

1.09 

1.44 

2.55 

1.12 

2.08 

1.92 

2.08 

1.96 

1.17 

224 

0.76 

1.41 

0.46 

0.58 

0.42 

0.08 

0.22 

0.15 

0.43 

125 

1.32 

1.45 

2.10 

2.01 

1.72 

221 

2.42 

2.53 

2.01 

1.37 

1.52 

0.93 

1.28 

3.01 

228 

2.10 

3.40 

0.12 

1.34 

0.18 

0.13 

3.56 

3.50 

3.88 

323 

323 

323 

323 

346 

3.02 

2.56 

0  70 

3.93 

4.19 

4.61 

2.06 

0.57 

064 

C.57 

C.64 

0.57 


Total  m 
office 


NA 
NA 
NA 
NA 
NA 

4.09 
NA 
NA 
NA 

4.91 

2.72 
NA 

4.96 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1021 
14.42 
10.17 

4.42 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


7.04 

7.37 

4.42 

3.84 

322 

2.04 

1.95 

1.93 

1.60 

2JB6 

154 

2.71 

3.89 

23.46 

28.88 

33.31 

41.42 

33.45 

34.52 

27.06 

34.12 

25.39 

3457 

12.94 

20.73 

1021 

14.42 

10.17 

2.11 

3.07 

3.05 

5.57 

15.01 

16.33 

14.88 

19.91 

22.06 

19.08 

21.12 

22.85 

23.16 

22.62 

21.91 

16.11 

22.69 

1829 

30.17 

22.80 

21.95 

32.19 

2.49 

13.77 

2.77 

2.95 

32.91 

3926 

38.32 

29.19 

30.88 

32.08 

36.05 

38.52 

37.10 

23.47 

6.57 

3414 

37.57 

40.88 

23.35 

7.56 

824 

10.41 

11.68 

934 


'  CPT  codM  and  dwoiplion*  only  are  copyrigm  1986  Anwncan  Maitcal  Anooatwn.  Al  AgMs  Rsae<vaa.  AcpkcaM  FAR&Df  ARS  A{)p»y. 
'Copynght  19»4Ann«ricanOanialA«aocialion  AM  rights  rasarvod. 
' «  Indkate*  RVU»  f»  not  tor  Madctf  Piynwit 
"  MofV  RVUS  mcMSad  in  glebal  surgical  pacfcaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information*— Continued 


CPT'/ 
HCPCS' 


32606 

32650 

32661 

32652 

32663 

32654 

32666 

32656 

32667 

32656 

32660 

32660 

32661 

32662 

32663 

32664 

32666 

32800 

32810 

32815 

32820 

32851 

32862 

32863 

32864 

32900 

32905 

32906 

32940 

32960 

33010 

33011 

33015 

33020 

33025 

33030 

33031 

33060 

33120 

33130 

33200 

33201 

33206 

33207 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33245 

33246 

33247 

33248 

33250 

33251 

33253 


MOO 


Status 


Description 


Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical 

Thoraooaoopy,  sugical 

Thowooscopy.  surgical 

Thoracoscopy,  surgical  ........„~ 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoraooaoopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical „ 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoacopy,  surgical 

Thoracoscopy,  surgical 

Rapair  lung  hamia 

Cloaa  chast  aRsr  drainaga  

Cloaa  broncMal  (Muia  

Raconslrud  injurad  ctwst 

Lung  imim^aii.  single 

Lung  transplant  iwftypass 

Lung  Iranaplar*.  doufale 

Lurtg  lraneplar<  rxfeypaas 

Removal  ol  rib(s)  _ 

Revise  &  repair  chest  wait „ 

Revise  &  repair  chest  wal 

Revision  o<  lung 

TherspeUic  pneumothorax 

Ofair«age  ol  heart  sac _ 

Repeat  drainage  of  heart  sac  ... 

Indalon  of  heart  sac  

Incision  of  hsart  sac  

Irvasion  ol  heart  sac  

Partial  removal  o(  heart  sac  

Parttai  rerrxjval  of  heart  sac  

Removal  d  heart  sac  leeion 

Removal  o(  heart  laalon 

Removal  o(  heart  laalon 

Insertion  of  heart  pacemaker .... 
Ineertion  of  heart  pacemaker .... 
Ineertkxi  of  heart  pacemafcar .... 
Inaertton  of  heert  pacamakaf .... 
Insertion  of  heart  paremaker .... 

tneemon  or  nean  sieniuue 

maavaon  oi  nean  SMCVooe 

Insertion  of  pulse  gartaralor 

Ineertion  of  pulse  gartaralor 

Upgrade  of  paoewafcer  system 
Deviaion  mptartad  electrode  ... 

Inaert^reviee  elactrods  

Repair  pacemaker  electrodee ... 
Repair  pammakar  electrode  .... 

Paoemaiiar  alcd  pnft^at 

Pacemaker  sled  pocket  ._......... 

Removal  ol  pacemaker  system 
Removal  ol  paoemsltar  systsm 
Removal  pacemafcar  slacliuda  . 
Remove  elaUiuda/thoracotomy 
Remove  elac»oda/lhoracotomy 
Remova  slec>uJa/Wiuis>.utuniy 

Inaart/replaoe  piiae  gener .^ 

Remove  pulse  ganaralor  only  „ 
Repair  ptiaa  ganaralorMeadB  ._ 
Remove  generatar/lhoracotomy 

Remove  ganaralor 

Ii 
\k 

insertAeplace  leads  ...~ ~. 

Inaart/raplaoa  leada/gsner  .... 
Abtala  heart  dysrtiythm  locus 
AbtMa  heart  dysrhyttim  focus 
Reconstruct 


Direct  in 

Physkrian 

office 

«WXl( 

practice 

RVU«»« 

expense 
RVUs 

8.40 

NA 

•10.75 

NA 

•12.91 

NA 

•16.66 

NA 

•12.87 

NA 

•12.44 

NA 

•13.10 

NA 

•12.91 

NA 

•13.65 

NA 

•11.63 

NA 

•11.59 

NA 

•17.43 

NA 

•13.25 

NA 

•16.44 

NA 

•18.47 

NA 

•14.20 

NA 

•15.54 

NA 

•13.69 

NA 

•13.05 

NA 

•23.15 

NA 

•21.46 

NA 

•38.63 

NA 

•41.80 

NA 

•47.81 

NA 

•50.98 

NA 

•20.27 

NA 

•20.75 

NA 

•26.77 

NA 

•19.43 

NA 

1.84 

0.91 

2.24 

NA 

2.24 

NA 

•6.80 

NA 

•12.61 

NA 

•12.09 

NA 

•18.71 

NA 

•21.79 

NA 

•14.36 

NA 

•24.56 

NA 

•21 J9 

NA 

•12.48 

NA 

•10.18 

NA 

•6.67 

NA 

•8.04 

NA 

•8.13 

NA 

3.30 

NA 

3.40 

NA 

•5.52 

NA 

•6.37 

NA 

•7.75 

NA 

•5.39 

NA 

•5.75 

NA 

•5.44 

NA 

•5.52 

NA 

•4.96 

NA 

•6.46 

NA 

•3.29 

NA 

•7.82 

NA 

•9.40 

NA 

•12.60 

NA 

•13.71 

NA 

•15.22 

NA 

•7.60 

NA 

•3.24 

NA 

•6.17 

NA 

•22.64 

NA 

•8.97 

NA 

•14.30 

nX 

•20.71 

NA 

•10.21 

NA 

•13.28 

NA 

•21.86 

NA 

•24.88 

NA 

•31.06 

NA 

Direct  out 

ol  office 

practice 

expense 

RVUs 


0.16 
2.30 
2.30 
2.37 
2.37 
1.84 
2.37 
2.30 
2.30 
2.30 
2.30 
2.30 
2.30 
2.30 
2.30 
2.30 
2.30 
2.39 
2.39 
2.42 
2.42 
4.30 
4.30 
4.30 
2.39 
2.39 
2.39 
2.47 
2.39 
0.11 
0.11 
0.11 
0.84 
1.94 
1.94 
2.45 
2.45 
2.39 
2.90 
2.45 
2.54 
2.54 
1.50 
1.50 
1.50 
0.16 
0.16 
0.94 
0.94 
1.50 
1.50 
1.50 
0.94 
0.94 
0.65 
1.77 
0.63 
0.63 
a63 
2.54 
2.54 
2.23 
1.42 
1.42 
1.77 
0.96 
1.77 
2.54 
2.54 
1.46 
1.77 
2.46 
2.45 
2.40 


Total  in 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
Ol  office 
practice 
expense 
RVUs 


2.18 
5.44 
6.13 
7.64 
6.15 
5.41 
6.32 
6.15 
6.36 
5.91 
5.92 
7.41 
6.03 
7.01 
7.56 
6.36 
6.79 
6.26 
6.04 
8.60 
8.37 
14.80 
16.58 
17.08 
15.55 
7.72 
8.03 
9.61 
7.56 
0.57 
0.66 
0.66 
2.64 
6.67 
6.58 
7.94 
8.30 
6.39 
10.05 
8.15 
6.24 
5.69 
3.58 
3.88 
3.94 
0.98 
1.00 
2.54 
2.73 
3.76 
3.13 
3.21 
2.47 
2.49 
2.10 
3.80 
1.50 
2.53 
2.90 
5.99 
6.34 
6.49 
3.66 
2.53 
3.85 
6.49 
4.46 
6.74 
8.33 
4.53 
5.77 
7.96 
9.13 
10.66 


Mal- 
practice 
RVUs 


0.64 
1.28 
2.28 
3.01 
2.01 
2.01 
2.53 
2.36 
2.56 
2.62 
2.61 
3.56 
1.47 
2.74 
3.23 
2.04 
2.64 
1.58 
1.19 
2.62 
3.24 
4.99 
5.41 
6.24 
6.67 
1.63 
2.60 
2.92 
1.75 
0.13 
0.14 
0.12 
0.62 
2.52 
2.61 
3.92 
2.50 
1.47 
6.17 
2.22 
1.90 
1.67 
1.34 
1.33 
1.54 
0.27 
0.27 
0.88 
0.88 
1.06 
0.56 
0.56 
0.62 
0.62 
1.01 
1.01 
0.05 
0.23 
0.33 
0.62 
1.13 
2.01 
0.88 
0.43 
1.54 
1.54 
1.54 
2.36 
3.19 
2.36 
3.19 
0.86 
3.21 
4.26 


Total  in 
office 


Total  out 
of  office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.51 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


1152 
17.47 
21.32 
29.31 
21.03 
19.86 
21.95 
21.42 
22.57 
20.06 
20.12 
28.40 
20.75 
26.19 
29.26 
22.60 
24.97 
21.53 
20.28 
34.37 
33.09 
58.42 
62.79 
71.13 
7350 
29.62 
31.38 
3950 
28.74 
2.54 
3.04 
3.01 
10.06 
20.80 
2058 
30.57 
32.59 
2252 
39.78 
31.76 
20.62 
17.54 
11.69 
1355 
13.61 
4.65 
4.67 
8.94 
9.98 
12.57 
9.07 
9.51 
8.53 
8.63 
8.07 
1157 
4.84 
10.68 
12.63 
1951 
21.18 
23.72 
12.06 
650 
11.56 
30.67 
14.97 
23.40 
3253 
17.10 
2254 
30.67 
3752 
45.98 


'  CPT  oodM  and  daKnpAor*  oMy  ani  copyili^  1 806  AnMncan  Umaa*  MiacMon.  Al  Vkfrn  Wssanwd.  AppScMa  FARS/DFARS  A«pty. 

>CapyrH|t«  1M4  Anxncan  OsnM  AaMOMon.  AS fighli  rMSrvad. 
>  «  incScalH  RVU  an  nol  tar  iMlKJkars  PsymanL 
"  Work  RVUs  noMiad  in  glotai  surgnal  packaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  lNFOR^MTlON— Continued 


CPT'/ 
HCPCS2 


33261 
33300 
33305 
33310 
33315 
33320 
33321 
33322 
33330 
33332 
33335 
33400 
33401 
33403 
33404 
33406 
33406 
33411 
33412 
33413 
33414 
33415 
33416 
33417 
33420 
33422 
33425 
33426 
33427 
33430 
33460 
33463 
33464 
33465 
33466 
33470 
33471 
33472 
33474 
33475 
33476 
33478 
33500 
33601 
33502 
33503 
33504 
33506 
33506 
33510 
33511 
33512 
33513 
33514 
33516 
33517 
33518 
33519 
33521 
33522 
33523 
33530 
33633 
33534 
33535 
33536 
33542 
33545 
33572 
33600 
33602 
33606 
33608 
33610 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A, 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Ablate  heart  dysrhyttvn  focus  .. 

Repair  of  heart  wound 

Repair  of  heart  wound 

Exploratory  heart  surgery  

Exploratory  heart  surgery  , 

Repair  major  blood  vessel(s) ... 

Repair  major  vessel 

Repair  major  blood  vessel(s) ... 

Insert  rrajor  vessel  graft  

Insert  major  vessel  graft 

Insert  major  vessel  graft  , 

Repair  of  aortic  valve 

Valvuloplasty,  open , 

Valvuloplasty,  w/cp  bypass 

Prepare  heart-aorta  conduit ..... 
Replacement  of  aortic  valve  ... 

Replacement,  aortic  valve 

Replacement  of  aortic  valve  ... 
Replacement  of  aortic  valve  ... 

Replacement,  aortic  valve  

Repair,  aortic  valve 

Revision,  subvalvular  tissue  .... 

Revise  ventricle  muscle 

Repair  of  aortic  valve 

Revision  of  mitral  valve  

Revision  of  mitral  valve 

Reptair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Replacement  of  mitral  valve  .... 

Revision  of  trxxispid  valve 

Valvuloplasty,  tricuspid  

Valvuloplasty,  tricuspid  

Replace  tncusptd  valve 

Revision  of  tricusptd  valve 

Revision  of  pulmonary  valve  ... 
Valvotomy,  pulmonary  valve  .... 
Revision  of  pulmonary  valve  ... 
Revision  of  pulmonary  valve  .. 
Replacement,  pulmonary  valve 

Revision  of  heart  chamber  

Revision  of  heart  chamber  

Repair  heart  vessel  fistula , 

Rep>air  heart  vessel  fistula 

Coronary  artery  correction 

Coronary  artery  graft  

Coronary  artery  graft 

Repair  artery  w/tunne(  

Repair  artery,  translocation  

CABG,  vein,  single  

CABG,  vein,  two  

CABG,  vein,  three 

CABG,  vein,  four 

CABG,  vein,  five 

CABG,  vein,  six*  

CABG,  artery-vein,  single 

CABG,  artery-vein,  tvw 

CABG,  artery-vetn,  three  

CABG,  artery-vein,  four  

CABG,  artery-vein,  five 

CABG.  artery-vein,  six* 

Coronary  artery,  bypass/reop  .. 

CABG,  artenal.  sirigle 

CABG.  artenal,  two 

CABG,  artenal.  ttvee 

CABG.  artenal,  four*  

Removal  of  heart  lesion 

Repair  of  heart  damage 

Open  cororury  erxjarterectomy 

Closure  of  valve 

Closure  of  valve 

Anastomosis/artefy-aofta 

Repair  arxwnaly  w/conduit  

Repair  l>y  enlargement  


Physiaan 

work 
RVUs'* 


•24.88 

•17.92 

•21.44 

•18.51 

•22.37 

•16.79 

•20.20 

•20.62 

•21.43 

•23.96 

•30.01 

•25.34 

•23.91 

•24.89 

•28.54 

•30.61 

•32.30 

•32.47 

•34.79 

•35.24 

•30.35 

•27.15 

•30.35 

•28.53 

•22.70 

•25.94 

•27.00 

•31.03 

•33.72 

•31.43 

•23.60 

•25.62 

•27.33 

•28.79 

•30.12 

19.52 

•22.25 

•22.25 

20.91 

•28.41 

•25.77 

•26.74 

•25.55 

16.14 

•21.04 

•21.78 

•24.66 

•26.84 

•26.71 

•25.12 

•27.40 

•29.67 

•31.95 

•34.29 

•36.65 

2.27 

4.55 

6.82 

9.10 

11.37 

13.65 

5.86 

24.00 

2o.99 

29.96 

32.96 

•28.85 

•36.78 

4.45 

•29.51 

•28.54 

29.28 

•31.09 

•30.61 


Direct  in 

office 

practice 

experfse 

RVUs 


NA 
MA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
expense 
RVUs 


2.45 
2.45 
2.45 
2.45 
2.45 
2.45 
2.45 
2.45 
2.49 
2.49 
2.49 
2.84 
2.87 
2.87 
2.87 
2.45 
2.45 
2.45 
2.87 
3.32 
2.87 
2.84 
2.45 
2.84 
2.45 
2.45 
2.45 
2.49 
2.49 
2.49 
2.45 
2.45 
2.45 
2.45 
3.39 
2.82 
2.87 
2.87 
2.82 
2.84 
2.33 
2.33 
2.33 
2.33 
3.39 
3.39 
3.39 
3.39 
3.39 
2.45 
2.45 
2.45 
2.45 
2.45 
2.45 
0.13 
0.13 
0.13 
0.13 
0.13 
0.13 
0.00 
2.45 
2.33 
2.33 
2.33 
2.90 
2.94 
0.00 
3.39 
3.39 
2.82 
2.87 
3.39 


Total  in 

Office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

roA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
expense 
FiVUs 


9.03 

7.48 

8.35 

7.46 

8.44 

7.21 

8.20 

8.29 

8.15 

8.80 

10.13 

9.64 

9.36 

9.58 

10.98 

10.85 

11.69 

11.73 

12.76 

13.35 

11.78 

10.58 

10.72 

11.07 

8.49 

10.08 

10.06 

11.10 

11.80 

11^5 

9.19 

9.90 

10.27 

10.59 

12.11 

2.82 

9.00 

9.00 

2.82 

11.03 

9.58 

9.69 

9.58 

6.93 

9.30 

10.05 

10.68 

11.34 

11.31 

9.62 

1023 

10.84 

11.45 

12.08 

12.71 

0.77 

1.38 

1.99 

2.60 

3.21 

3.62 

1.76 

9.41 

10.08 

10.88 

11.68 

11.07 

13.02 

1.11 

11.94 

11.56 

2.82 

11.95 

12.47 


Mal- 
practice 
RVUs 


2.73 
2.60 
3.07 
1.93 
2.57 
2.51 
3.61 
^.61 
1.93 
2.39 
2.39 
2.83 
2.83 
2.83 
5.59 
5.33 
7.45 
7.45 
7.45 
7.23 
7.45 
5.33 
4.99 
6.18 
2.45 
645 
5.42 
5.80 
6.30 
6.11 
4.73 
5.95 
5.95 
5.95 
6.30 
2.45 
2.83 
2.83 
2.83 
6.11 
4.99 
5.42 
5.20 
2.51 
2.51 
5.20 
5.20 
6.03 
6.03 
5.20 
5.71 
622 
6.73 
7.23 
7.74 
0.50 
1.02 
1.52 
2.03 
2.54 
3.05 
2.18 
5.36 
6.03 
6.70 
7.37 
5.53 
6.28 
0.63 
6.11 
5.33 
7.45 
7.45 
7.45 


Total  in 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


36.64 
28.00 
32.86 
27.90 
33.36 
26.51 
32.01 
32.52 
31.51 
35.15 
42.53 
37.81 
36.10 
37.30 
45.11 
46.79 
51.44 
51.65 
55.W 
55.82 
49.58 
43.06 
46.06 
45.78 
33.64 
42.47 
42.50 
47.93 
51.82 
48.79 
37.52 
41.47 
43.55 
45.33 
48.53 
24.79 
34.08 
34.08 
26.56 
45.55 
40.34 
42.05 
40.33 
25.58 
32.85 
37.03 
"40.54 
44.21 
44.05 
39.94 
43.34 
46  73 
50.13 
53.60 
57.10 

3.54 

6.95 
10.33 
13.73 
17.12 
20.52 

9.80 
38.77 
43.10 
47.56 
52.01 
45.45 
56.08 

6.19 
47.56 
46.43 
39  55 
50.49 
50.53 


<  CPT  oodM  and  dascnpnons  only  are  capynght  1996  Amencan  Medicai  AitocMlion.  Al  Rqhts  ReaarvM  Appk^tbtt  FARS/OFARS  Aiipty. 
'Copyitgrit  1994  American  Damal  AwociaHon  Ail  nght»  rmvuta. 
>  «  IndicalM  RVU*  are  not  lor  Madicar*  Paymant 
*  *  WOfti  RVUs  ncraaiad  m  gtobal  surreal  pacfcaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS2 


33611 
33612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33665 
33670 
33681 
33684 
33688 
33690 
33692 
33694 
33687 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33756 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33800 
33bQ2 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33861 
33852 
33853 
33860 
33861 
33863 
33870 
33875 
33877 
33910 
33015 
33916 
33917 
33918 
33919 
33920 
33022 
33024 
33935 


MOO 


Status 


Description 


Repair  doutste  ventricle 

RaiMir  ctoubie  ventilde 

Repair  (simple  fontan) 

Repair  by  modKied  fontan  .... 

Repair  single  ventride  

Repeir  heart  septum  defect  .. 

Revision  o<  heart  veins 

Repair  heart  septum  defects 

RefMJr  of  heart  defects 

Repair  of  heart  dsfacts 

Repair  of  heart  chambers 

Repair  heart  septum  defect  .. 
Repair  heart  septum  defect  .. 
Repair  heart  septum  defect  .. 
Reinforce  pulmonary  artery  .. 

Repair  of  heart  defects 

Repair  of  heart  dafacta 

Repair  of  heart  detects  ........ 

Repair  of  heart  defects 

Repair  of  heart  defects  .._... 

nOpSIr  Of  noon  OBIOCI  ........... 

rwpair  01  heart  detect 

RefMlr  heart^Min  dafect(s)  ... 

Repair  heart-vein  delect 

ReMSion  of  heart  chamtier  ... 
Revision  of  heart  dtamber  ... 
Re^sion  of  heart  ctiamber  ... 

Maior  vessel  shurt 

Major  vessel  shunt 

Major  vessel  ahuit „ 

Major  veasel  shunt  &  graft  .... 

Major  veasel  shurt 

AiiW  saplaciomy/seplosiofny 
Repair  grwt  vasaela  defect .. 
Repair  gnal  vaaaeto  defect .. 
Repair  great  vaaaels  defect  .. 
RefMir  great 
Repair  graai 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vasaeis  defect .. 

Repair  artsrW  trunk 

Revision  of  pulmonary  artery 

Aortic  suspension  

Repair  veasel  defect 

Repair  septal  detect 

Repair  wplal  detect 

ReUee  major  vessel  

Revise  maior  vessel  

Revise  maior  vessel  

Remove  aorta  constndion  .... 
Remove  aorta  constriction  .... 
RerTKNe  aorta  constriction  .... 

Repair  septal  detect _ 

Repair  aapW  detect 

Asoerxlng  aorta  graft  

Asoandng  aorta  graft  ....„._.. 

Asoandbig  aorta  graft  

Tranaveraa  aortic  arch  graft  . 

Tboradc  aorta  graft  

Tboracoaixjominal  graft 

Remove  lung  artery  errteli  .. 
Remove  lung  artery  emtx*  .. 

Surgery  of  great  veaael  

Repair  pulmonary  artery 

Repair  pulmonary  UroeiD  

Repair  pulmonary  alraaia  

Repair  pulmonary  atresia  

Tranaect  pulmonary  artery .... 

Remove  pulmonary  sfwnt 

TrarMplaraalion,  ftaart^urfg  ... 


Physician 

work 
RVUs" 


•32.30 
•33.26 
•32.06 
•34.03 
•37.57 
•21.39 
•24.82 
•28.73 
•25.54 
•28.60 
•32.73 
•27.67 
•29.65 
•30.62 
•19.56 
•30.75 
•31.73 
•33.71 
•26.54 

28.35 
•26.56 

27.34 
•31.67 
•28.16 
•21.39 
•23.52 
•21.76 
•21.41 
•21.79 
•21.79 
•21.79 
•22.76 
•24.50 
•33.29 
•34.65 
•30.96 
•32.20 
•34.04 
•33.46 
•35.82 
•36.21 
•36.94 
•36.45 
•34.84 
•26.62 

15.18 
•17.66 
•19.60 
•20.65 
•25.77 
•16^ 
•17.32 
•19.52 

19.52 
•22.12 
•21.27 
•23.71 
•31.72 
•33.96 
•34.52 
•36.47 
•40.31 
•33.06 
•42.60 
•24.59 
•21.02 
•25.83 
•24.50 
•26.45 
•32.67 
•3195 
•23.52 
5.50 
•60.96 


Direct  In 

office 

practice 

eimense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
expense 

RVUs 


2.84 
2.87 
3.39 
3.42 
4.01 
2.04 
2.33 
2.84 
2.84 
2.84 
2.87 
2.84 
2.84 
2.84 
2.84 
2.64 
2.87 
2.84 
2.84 
2.79 
2.84 
2.79 
2.37 
2.84 
2.87 
2.87 
2.87 
2.87 
2.87 
2.87 
2.87 
2.84 
2.84 
2.87 
2.87 
2.87 
2.87 
2.87 
2.87 
2.91 
2.91 
2.91 
2.91 
2.87 
2.87 
2.84 
2.84 
2.84 
2.84 
2.84 
2.33 
2.84 
2.45 
2.79 
2.84 
2.84 
2.84 
2.84 
2.49 
2.49 
2.49 
2.49 
2.49 
3.54 
2.49 
2.45 
2.87 
2.84 
2.84 
2.87 
2.87 
2.87 
0.00 
4.30 


Total  In 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 


Total  out 
of  office 
piactice 
expense 
RVUs 


12.17 

12.42 

12.79 

13.26 

14.89 

8.24 

9.35 

11.13 

10.25 

10.92 

12.30 

10.90 

11.34 

11.55 

8.69 

11.83 

12.09 

12.48 

10.45 

2.79 

10.45 

2.79 

12.07 

10.82 

9.26 

9.72 

9.34 

9.13 

9.22 

9.22 

922 

9.39 

9.90 

12.43 

12.73 

11.48 

11.74 

12.34 

12.02 

13.01 

13.10 

13i6 

13.15 

12.77 

10.47 

7.34 

8.27 

8.70 

8.93 

10.28 

7.35 

8.20 

8.20 

2.79 

9.54 

9.35 

9.88 

12.05 

11.82 

11.95 

12.37 

13.62 

11.50 

15.48 

9.02 

8.07 

9.91 

10.21 

10.40 

12.29 

1213 

9.27 

1.38 

21.56 


Mal- 
practice 
RVUs 


7.45 
7.45 
7.45 
7.45 
8.04 
4.87 
4.87 
6.28 
5.42 
5.42 
7.45 
6.28 
6.28 
6.28 
4.29 
7.45 
7.45 
7.45 
5.33 
6.28 
5.33 
5.33 
7.45 
5.42 
4.87 
4.87 
4.87 
4.29 
4.29 
4.29 
4.29 
4.29 
4.87 
7.45 
7.45 
5.42 
5.42 
6.28 
5.42 
7.37 
7.37 
7.37 
7.37 
7.45 
5J20 
2.51 
4.29 
4.29 
4.29 
5.33 
4.29 
4.29 
4.29 
5.59 
5.59 
5.59 
5.59 
7.45 
6.18 
6.18 
6.18 
8.04 
5.59 
8.38 
2.77 
2.22 
3.43 
6.30 
5.20 
7.45 
7.45 
2.83 
0.78 
13.54 


Total  in 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


51.92 
53.13 
52.30 
54.74 
60.50 
34.50 
39.04 
46.14 
41.21 
44.94 
52.48 
44.85 
47.27 
48.45 
32.53 
50.03 
51.27 
53.64 
42.32 
37.42 
42.34 
35.46 
51.19 
44.40 
35.52 
38.11 
35.97 
34.83 
35.30 
35.30 
35.30 
36.44 
3927 
53.17 
54.83 
47.88 
49.36 
52.66 
50.90 
56.20 
56.68 
57.57 
56.97 
55.06 
42.29 
25.03 
30.22 
32.59 
33.87 
41.38 
27.93 
29.81 
32.01 
27.90 
37.25 
36.21 
39.18 
51.22 
51.96 
52.65 
55.02 
61.97 
50.15 
66.46 
36.38 
31.31 
39.17 
41.01 
42.05 
52.41 
51.53 
35.62 
7.66 
96.06 


'  CPT  codw  and  Umavont  only  an  copynght  1 996  Amancan  MaOical  AMoaabon.  M  Righls  Raiarved.  ApptcaU*  FARS/Df  ARS  Apply. 
'Copyng^  1984  Amancan  Oamal  AnocMon.  Al  nghtt  r«Mrvad. 
>  *  Inttcala*  RVUa  are  not  lor  MMtcara  f>ay<nant 
<*  \MaHi  RVUi  ncraaaad  m  global  M^cal  packaga. 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


33945 

33960 

33961 

33970 

33971 

33973 

33974 

33976 

33976 

33977 

33978 

34001 

34061 

34101 

34111 

34151 

34201 

34203 

34401 

34421 

34451 

34471 

34490 

34501 

34502 

34510 

34520 

34530 

35001 

35002 

35005 

35011 

35013 

35021 

35022 

35045 

35081 

35062 

35091 

35092 

35102 

35103 

35111 

35112 

35121 

35122 

36131 

35132 

35141 

35142 

35151 

35152 

35161 

35162 

35180 

35182 

35184 

35188 

35189 

35190 

35201 

35206 

35207 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 

35256 

35261 


MOO 


Status 


R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Transplantation  o(  heart 

External  circulation  assist  .. 
External  circulation  assist  .. 

Aortic  ctrculatioo  assist  , 

Aortic  circulation  assist  , 

Insert  t>aUoon  device 

Remove  intra-aortic  balloon 
Implant  ventricular  device  ... 
Implant  ventncUar  device  ... 
Remove  ventricular  device  , 
Remove  ventricular  device  , 

Removal  of  artery  dot  , 

RefTX)val  of  artery  dot  , 

Removal  ol  artery  dot  , 

Removal  of  arm  artery  dot  . 

Rerrtoval  ol  artery  dot  

Removal  of  artery  clot  

Removal  of  leg  artery  dot  ., 

Removal  ol  vein  dot  . 

Removal  of  vein  dot 

Removal  of  vein  ctot 

RefTxjval  of  vein  dot 

Removal  of  vein  dot 

Repair  valve,  femoral  vein  .. 

Reconstrud.  vena  cava 

Transposition  of  vein  vatve  . 

Cross-over  vein  graft  

Leg  vein  fusion  

Repair  detect  of  artery 

Repair  artery  rupture,  nock  . 

Repair  detect  ol  artery 

RefMir  delect  of  artery 

RafMir  artaiy  lupiur*,  arm  .. 

Repair  dated  of  artery 

Repair  artery  rupture,  chest 
Repair  deted  ol  arm  artery 

Repair  dated  ol  artery 

Repeir  artery  rupture,  aorta 

Repair  deied  of  artery 

Repair  artery  njpture.  aorta 

Rejjair  dated  of  artery 

Repair  artery  n^iture.  groin 

Repair  doted  of  artery 

Repair  artery  rupture.aptaen 

Repair  deted  of  »tery 

Repeir  ertery  ri^jture.  beMy  . 

Repair  deled  of  artery 

Repair  artery  njpture,  groin 

Repair  defed  of  artery 

Rejjeir  artery  n^jiure,  thigh 

Repair  dated  of  artery 

Repeir  artery  rupture,  knee 

Repeir  deted  of  arteiy 

Repeir  ertery  rupture  

Repeir  blood  vessel  toeion  . 
Repair  blood  vessel  toeion  . 
Repair  blood  vessel  lesion  . 
Repair  tilood  vessel  lesion  .. 
Repair  blood  veesel  leaion  . 
ReJMir  blood  veeael  teeion  .. 
Rejieir  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  biood  vessel  toeion  .. 
Repair  blood  veeael  leaion  .. 
Repair  blood  veaael  teaion  .. 
Repair  blood  veaael  teeion  .. 
Repeir  blood  vesaal  toeion  .. 
Repair  blood  veaaeltosion  .. 
Repeir  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vesael  teeion  .. 
Repair  blood  vi 


Physician 

work 
RVUs'* 


•42.10 
19^ 
10.93 
6.75 
'8.69 
9.76 
•14.41 
•21.60 
•29.10 
•19.29 
•21.73 
•12.91 
•15.21 
•9.97 
•8.07 
15.23 
•9.13 
•12.21 
•12.86 
•9.93 
•14.44 
•10.18 
•7.60 
•10.93 
•26.95 
•13.25 
•13.74 
•17.61 
•19.64 
•21.00 
•18.12 
•11.65 
•17.40 
•19.65 
•23.18 
•11.26 
•28.01 
•36.35 
•35.40 
•38.39 
•30.76 
•33.57 
•16.43 
•18.69 
•25.99 
•33.45 
•18.55 
•21.95 
•14.46 
•15.86 
•17.00 
•16.70 
•18.76 
•19.78 
•13.62 
•17.74 
•12^ 
•14.28 
•18.43 
•12.75 
•9.99 
•9.25 
•10.15 
•22.12 
•18.75 
•16.42 
•9.06 
•liOO 
•10.54 
•23.12 
•19.84 
•17.49 
•11J8 
•11.63 


Dired  In 

office 

pradice 


VUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Dired  out 
of  office 
pradice 
expense 
RVUs 


4.30 

0.16 

0.16 

0.16 

2.04 

0.16 

2.45 

3.50 

3.52 

2.07 

2.14 

1.49 

1.49 

1.49 

1.48 

1.49 

1.48 

1« 

1.31 

1.20 

1.31 

1.31 

1.58 

1.46 

1.28 

1.46 

1.29 

1.29 

1.29 

1.41 

1.29 

1J1 

1J1 

1.41 

1.29 

1.90 

1.51 

1.51 

1.51 

1.42 

1.51 

1.31 

1.31 

1.31 

1.51 

1.31 

1.51 

1.31 

1.42 

1.42 

1.31 

1.31 

1J1 

1.31 

1.29 

1.31 

1.31 

1.31 

1.31 

1.31 

1.29 

1.90 

1.90 

2.45 

2.49 

1.31 

1.42 

1.29 

1.90 

2.49 

2.49 

1.31 

1.42 

1.29 


Total  in 

office 

pradk:e 

expense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Tot^out 
doffice 
practice 
emense 
RVUs 


16.88 
4.66 
2.80 
1.90 
AA^ 
2.56 
6.34 
9.61 
11.49 
7.28 
7.98 
5.05 
5.49 
437 
3.93 
5.67 
4.20 
4.94 
4.72 
3.97 
523 
3.96 
3.94 
4.38 
&27 
4.91 
4.83 
5.75 
6.58 
6.84 
&03 
4.76 
&0B 
6.68 
7.27 
5.32 
iM 
10.81 
10.52 
11.28 
9.52 
10.10 
6.01 
6.18 
8.33 
9.80 
6.58 
7.19 
5.53 
5.91 
5.97 
5.69 
6.40 
6.72 
4.89 
5.84 
4.72 
5.06 
6.12 
4.86 
4.19 
4.78 
4.96 
8.39 
7.59 
5.68 
4.14 
4.84 
5.18 
6.66 
7JBS 
5J5 
4.74 
4.71 


practice 
RVUs 


11.05 
0.94 
0.94 
1.00 
0.91 
1.00 
0.91 
2.77 
3.78 
2.43 
2.77 
1.87 
1.58 
1.71 
1.58 
2.39 
1.78 
1.72 
1.39 
1.51 
2.14 
0.56 
1.54 
0.86 
3.64 
1.04 
1.08 
1.44 
3.18 
2.41 
2.19 
2.76 
3.03 
3.06 
2.80 
2.50 
4.18 
4.58 
4.25 
5.21 
4.32 
5.21 
3.70 
2.22 
3.66 
3.96 
3.15 
3.58 
2.88 
3.24 
2.94 
1.96 
315 
3.58 
1.48 
1.61 
1.96 
1.58 
2.21 
2.14 
1.94 
2.03 
1.93 
2.59 
2.06 
2.20 
1.96 
2.91 
2.56 
2.60 
2.15 
1.88 
2.39 
2.66 


Total  in 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
■  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
doffice 


70.03 
24.95 
14.67 
9.65 
15.41 
13.32 
21.66 
33.98 
44.37 
29.00 
32.48 
19.83 
2229 
16.05 
13.58 
2329 
15.11 

ia87 

18.97 

15.41 

21.81 

14.68 

13.08 

16.15 

38.86 

1920 

19.66 

24.80 

29.40 

3025 

26.34 

19.17 

26.51 

29.40 

3325 

19.08 

41.08 

51.75 

50.17 

54.88 

44.60 

48.88 

26.14 

27.09 

37.98 

4721 

2829 

32.72 

22.87 

25.01 

25.91 

2434 

28.31 

30.06 

19.99 

25.19 

18.93 

20.95 

26.76 

19.75 

16.12 

16.06 

17.04 

33.10 

28.42 

2430 

15.15 

19.75 

1828 

34.38 

26.84 

2622 

18.51 

19.00 


'  CPT  oedw  tnd  dMcnpborts  only  are  oopynght  1996  Anwican  MMIcal  Anooakon.  Al  HghH  RsMrved.  A«)kcabte  FARSrt)FARS  Apply. 
'Copynght  1 994  Amancao  Dental  Aswoabon.  AH  nghlarasovad. 
* « IndfcalM  RVUs  are  not  tor  luladicaie  Payment. 
*  •  WoA  RVUs  ncraesad  tn  global  swgKal  package. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


35266 
35271 
35276 
35281 
35286 
35301 
35311 
35321 
35331 
35341 
36361 
35355 
35361 
35363 
35371 
35372 
35381 
36390 
35450 
36452 
35454 
35456 
36468 
35459 
35460 
35470 
35471 
35472 
36473 
35474 
35475 
35476 
36480 
36481 
36482 
35483 
35484 
35465 
36490 
35491 
36482 
38403 
35494 
35496 
35501 
35606 
35607 
35608 
36608 
36611 
36615 
36616 
35618 
35621 
36628 
36631 
35633 
35636 
36641 
35646 
35648 
36649 
36661 

36680 

35563 
35666 

36671 
36682 

3S6S3 
36685 

35687 


MOO 


Status 


Repair  tilood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 

Recharmeling  d  artery 

Rechanneling  o(  artery  

Rechanneltng  o<  artery  

Recharmeling  ot  artery  . 

Rechanrwitng  ol  artery  

Rechanneltng  cH  artery  

Rechanneling  d  artery  

Rechanneling  ol  artery  

Rechanneling  a(  artery 

Rechanneling  of  artery  .._.. 

Rechanneling  ot  artery  

Rechanrtelng  of  artery 

ReoperaHon,  carodd 

Repair  arterial  blockage 


Repair  arterial  btocfcaga  ~ 
Dcpair  arterial  hinrt^ijf ., 
Repair  arterial  blockaga . 
Repair  arterial  t)locliaga ., 
Repair  venous  blockaga 
Repair  arterial  tAickaga . 
Repair  arterial  bkxdcaga . 
Repair  arterial  titirtiHafjn .. 
nepav  ananai  nocKaga . 
Repair  artariel  blockaga .. 
Repair  arterial  bkx^aga . 
Repair  verxxa  btockaga 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open. 


Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  peroularwous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Artery  bypaas  graft 
Artery  tiypaas  graft 
Artery  t>yi9«a  graA 
Artery  Ijypaaa  grii 
Artery  t^MM  gra« 
Artery  bypase  graA 
Artery  bypoa  griA 
Artery  bypass  graft 
Artery  bypass  gra« 
Artery  bypMs  graft 
Artsry  bypass  gra* 
Artsry  bypaae  graft 
Artery  bypass  graft 
Artery  bypaas  yrt 
Artery  tM»aa  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  yaft 
Aitsry  bypaaa  graft 
Artery  tjypass  graft 
Artsry  bypass  9aft 
Artery  bypass  graft 
Artery  bypass  graft 
Artsry  bypass  grsft 
Artery  bypass  graft 
Artsry  bypass  graft 
Vein  bypass  graft .. 
Vein  bypass  graft .. 
Vsm  bypass  graft .. 
Vein  bypass  grsft .. 


Physician 

work 
RVUs»« 


•10.30 

•22.12 

•18.75 

•16.48 

•11.87 

•18.70 

•23.85 

•11.97 

•23.52 

•25.11 

•20.11 

•16.09 

•23.59 

•24.66 

•11.64 

•1356 

•15.81 

3.19 

10.07 

6.91 

6.04 

7.35 

9.48 

8.63 

6.04 

8.63 

10.07 

6.91 

6.04 

7J6 

9.49 

6.04 

11.08 

7.61 

8.65 

8.10 

10.44 

9.48 

11.08 

7.61 

6.65 

8.10 

10.44 

9.49 

•19.19 

•19.67 

•19.67 

•18.66 

•18.07 

•16.83 

•18.66 

•16.32 

•15.42 

•16.17 

•20.00 

•26.61 

•20.52 

■23.11 

•25.80 

•26.54 

•21.57 

•23.35 

•28.67 

•21.78 

•14.04 

•23.56 

•15.14 

•15.14 

*2«.92 

•18.58 

•27.13 

•22.37 

•28J8 

•19.06 


Direct  in 

ofRce 

practice 

experae 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
expense 
RVUs 


1.90 
2.49 
2.49 
1.31 
1.42 
1.29 
1.41 
1.31 
1.51 
1.51 
1.31 
1.51 
1.51 
1.51 
1.31 
1.42 
1.55 
0.00 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
1.29 
1.29 
1.29 
129 
1.29 
1.31 
129 
1.31 
1.31 
1.51 
1.41 
1.51 
1.51 
1.51 
1.51 
1.51 
1.51 
1.51 
1.51 
1.51 
1.54 
1.51 
1.31 
1.31 
3.04 
2.60 
1.31 
1.31 
2.38 
1.31 


Total  in 

office 

practice 

exper^se 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
expense 
RVUs 


5.09 
8.44 
7.63 
5.95 
4.84 
629 
7.95 
4.81 
7.57 
8.11 
6.66 
6.02 
7.86 
820 
4.70 
520 
5.94 
0.78 
2.71 
1.85 
1.86 
2.18 
2.68 
2.46 
1.68 
2.46 
2.71 
1.90 
1.86 
2.18 
2.68 
1.68 
2.93 
2.00 
1.99 
2.34 
2.89 
2.51 
2.93 
2.00 
1.99 
2.34 
2.89 
2.51 
6.55 
6.68 
6.68 
6.41 
6.39 
5.71 
6.10 
5.95 
5.72 
6.11 
6.63 
8.30 
7.30 
7.81 
8.29 
8.37 
7.36 
7.89 
8.53 
7.42 
5.66 
7.86 
529 
5.68 

10.49 
8.08 
8.62 
7.41 

10.15 
8.88 


practh» 
RVUs 


2.41 
2.56 
2.26 
3.37 
2.33 
2.81 
4.61 
2.69 
2.66 
3.53 
2.97 
2.99 
3.88 
4.40 
2.50 
2.28 
2.71 
0.39 
1.38 
0.61 
1.53 
1.69 
1.83 
1.69 
0.74 
1.69 
1.38 
0.85 
1.53 
1.69 
1.83 
0.74 
1.38 
0.61 
1.53 
1.69 
1.83 
1.06 
1.38 
0.61 
1.53 
1.69 
1.83 
1.08 
3.49 
3.64 
3.61 
3.43 
3.92 
1.92 
2.01 
3.54 
3.38 
3.34 
2.44 
3.90 
4.43 
4.17 
3.66 
4.26 
3.65 
4.26 
3.87 
3.71 
3.23 
3.93 
1.70 
3.51 
4.08 
3.87 
4.88 
4.13 
4.63 
4.13 


Total  In 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
ot  office 


17.80 
33.12 
28.64 
25.80 
19.04 
27.80 
36.41 
19.47 
33.75 
36.75 
29.74 
25.10 
35.33 
37.26 
18.84 
21.04 
24.48 

4.38 
14.16 

9.37 

9.43 
11.22 
14.00 
12.78 

8.46 
12.78 
14.16 

9.66 

9.43 
1123 
14.00 

8.48 
15.38 
10.22 
10.17 
12.13 
15.18 
13.08 
15.38 
10.22 
10.17 
12.13 
15.18 
13.08 
28.23 
28.99 
28.86 
28.48 
28.38 
24.48 
26.78 
2531 
24.52 
25.62 
28.07 
37.81 
32.25 
35.08 
37.74 
38.17 
32.58 
35.50 
38.07 
32.88 
22.93 
35.35 
22.13 
24.34 
41.48 
30.54 
40.64 
33.81 
43.17 
28.88 


'Cin-oodMindaiwytpeontailygaccpyrtgWiSeeAm^tMrili^BfcalAMOdelew.A^ 
*Capyi«t^  1904  AiTMncan  D«nM  AaiociMon  Al  rights  r«Mrv«d. 
**  IndBslw  RVUt  «•  not  tor  MKiicara  PaymanL 
<*  Wtarti  RVUt  noMMd  n  giotMl  Mjrgkai  peck^jt. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


35601 

35600 

35612 

35616 

35621 

35623 

35626 

35631 

35636 

35641 

35642 

35645 

35646 

35650 

35651 

35654 

35656 

35661 

35663 

35665 

35666 

35671 

35681 

35691 

35693 

35694 

35695 

35700 

35701 

35721 

35741 

35761 

35800 

35820 

35840 

35860 

35870 

35875 

35876 

35901 

35903 

35905 

35907 

36000 

36005 

36010 

36011 

36012 

36013 

36014 

36015 

36100 

36120 

36140 

36145 

36160 

36200 

36215 

36216 

36217 

38218 

36245 

36246 

36247 

36248 

36260 

36261 

36262 

36400 

36405 

36406 

36410 

36420 

36425 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Artery  tjypass  graft  

Artery  t)ypass  graft  „. 

Artery  bypass  graft  _ 

Artery  bypass  graft  

Artery  bypass  graft  

Bypass  graft,  rxjt  vein 

Artery  t>ypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t)ypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t)ypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  tiypass  graft  

Artery  bypass  graft  

Artery  tTypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  tjypass  graft  

Arterial  transposition 

Arterial  transposrtwn 

Arterial  transposition  

Arterial  transposition  

Reoperation,  bypass  graft  ., 
Exptoration,  carotid  artery  .., 
Exploration,  femoral  artery  , 
Exploration  popliteal  artery  , 
Exploration  of  arteryA^e«n  .... 

Explore  neck  vessels 

Explore  chest  vessels 

Explore  acxjommal  vessels  . 

Explore  limb  vessels 

Repair  vessel  graft  defect ... 

Removal  o(  dot  in  graft  

Removal  of  dot  in  graft  

Excision,  graft,  neck  

Excision,  graft,  extremity  .... 

Excision,  graft,  thorax  

Excision,  graft,  abdomen  .... 

Place  needle  in  vein  

Injection,  venography 

Place  catf>eief  in  vein  

Place  catheter  m  vem  

Place  cattieter  in  vein  

Place  cattieter  in  artery  

Place  cattieter  m  artery  

Place  catheter  in  artery  

Estatihsh  access  to  artery  .. 
Establish  access  to  artery  .. 
Establish  access  to  artery  .. 

Artery  to  vein  shunt  

Establish  access  to  aorta  ... 

Place  catheter  In  aorta  

Place  cattieter  m  artery  

Place  catheter  in  artery  

Place  catt>eter  m  artery  

Place  catheter  m  artery  

Place  cattieter  m  artery  

Place  catheter  in  artery  

Place  cattieter  m  artery 

Place  cattieter  in  artery  

Insertion  o(  infusion  pump  ... 
Revision  ol  infusion  pump  ... 
Removal  of  infusion  pump  ... 

Drawing  Wood . 

Drawing  bkxxl 

Drawing  blood 

Drawing  bkxid 

Establish  access  to  vein 

Establish  access  to  vein  ..._. 


Physician 

work 
RVU8'« 


•17.50 

•18.71 

•15.76 

•15.70 

•14.54 

•16.62 

•23.63 

•24.60 

•22.46 

•24.57 

•17.98 

•17.47 

•25.81 

•14.36 

•25.04 

•18.61 

•19.53 

•13.18 

•14.17 

•15.40 

•19.19 

•14.80 

8.05 

16.70 

14.01 

•18.44 

17.81 

3.08 

•5.55 

•5.28 

'5J7 

•5.37 

•7.02 

•12.88 

•9.77 

•5.55 

•22.17 

•10.01 

•13.67 

•8.19 

•9.39 

•18.19 

•19.24 

0.18 

"    0.95 

2.43 

3.14 

3.52 

2.52 

3.02 

3.52 

3.02 

2.01 

,     2.01 

2.01 

2.52 

3.02 

4.68 

5.28 

6.30 

1.01 

4.68 

5.28 

6.30 

1.01 

•9.71 

•5.45 

•4.02 

0.18 

0.18 

0.18 

0.18 

1.01 

0.76 


Direct  in 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.29 
52^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.30 
0.30 
0.30 
029 
NA 
027 


Direct  out 
of  office 
practice 
expense 

RVUs 


1.29 

1.29 

1.31 

1.29 

1.51 

1.51 

1.29 

1.51 

1.31 

1.51 

1.29 

1.29 

1.51 

1.31 

1.51 

1.31 

1.31 

1.31 

1.51 

1.51 

2.74 

1.31 

0.00 

1.29 

1.31 

1.29 

1.29 

0.00 

1.31 

1.42 

1.59 

1.59 

1.31 

0.63 

1.31 

1.31 

1.31 

1.90 

1.90 

1.90 

1.9Q 

2.73 

1.31 

0.05 

0.09 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.01 

0.16 

0.16 

0.16 

0.01 

1.90 

1.38 

1.21 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 


Total  in 

office 

practice 

eimense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.40 
6.56 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.40 
0.41 
0.40 
0.39 
hUk 
0.50 


Total  out 
of  office 
practice 
expense 
RVUs 


6.14 

6.45 

5.78 

5.77 

5.86 

5.89 

7.65 

8.01 

7.06 

8.11 

6.00 

5.85 

8.53 

5.53 

8.35 

6.65 

6.67 

5.21 

5.77 

5.99 

8.42 

5.74 

2.53 

6.07 

5.09 

6.09 

5.95 

0.76 

3.09 

3.13 

3.37 

3.36 

3.35 

3.90 

4.06 

3.07 

7.00 

4.86 

5.67 

4.42 

4.69 

7.63 

6.14 

0.11 

0.33 

0.80 

0.93 

1.04 

0.82 

0.92 

1.04 

0.93 

0.70 

0.69 

0.75 

0.83 

0.92 

^2^ 

1.41 

1.65 

024 

128 

1.41 

1.65 

024 

4.75 

2.96 

2.45 

0.10 

0.11 

0.10 

0.11 

029 

023 


Mal- 
practice 
RVUs 


3.33 

3.51 

3.30 

3.42 

3.80 

1.88 

4.08 

3.57 

2.45 

4.08 

2.20 

2.05 

4.73 

3.56 

4.69 

4.42 

3.60 

3.30 

3.80 

3.57 

4.00 

4.08 

3.52 

3.81 

1.91 

2.17 

2.17 

0.38 

125 

1.11 

1.15 

1.14 

0.97 

143 

1.44 

1.15 

2.47 

1.65 

1.65 

1.46 

1.46 

1.46 

1.46 

0.04 

0.04 

0.31 

0.22 

0.32 

0.31 

027 

0.32 

0.32 

0.30 

024 

0.49 

0.35 

028 

0.23 

027 

0.32 

0.05 

026 

027 

0.32 

0.05 

1.41 

0.42 

0.40 

0.01 

0.03 

0.01 

0.02 

0.05 

0.01 


Tolailn 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA 
NA 
0.62 
7.55 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

rOA 

NA 

NA 

t4A 

NA 

NA 

NA 

NA 

NA 
0.59 
0.62 
0.59 
0.59 

NA 
127 


Total  out 
of  office 


26.97 

28.67 

24.84 

24.89 

2420 

24.39 

35.36 

36.18 

31.97 

36.76 

26.18 

25.37 

39.07 

23.45 

38.08 

29  68 

29.80 

21.69 

23.74 

24.96 

31.61 

24.62 

14.10 

26.58 

21.01 

26.70 

25.93 

422 

9.89 

9.52 

9.89 

9.87 

11.34 

1821 

1527 

9.77 

31.64 

1652 

20.99 

14.07 

15.54 

2728 

26.84 

0.33 

1.32 

3.54 

429 

4.88 

3.65 

421 

4.88 

427 

3.01 

2.94 

325 

3.70 

422 

6.18 

6.96 

827 

1.30 

622 

6.96 

827 

1.30 

15  87 

8.83 

6.87 

029 

0.32 

029 

0.31 

1.35 

1.00 


'  CPT  oodes  and  dascnpnons  only  ara  capyrtght  1986  Amencan  MsdKal  Asaocabon  All  Righti  taawad.  ApphcitM  FARSDFARS  Apply 
'Copynghi  1 994  Amarican  Oanlal  Aaaooabon  All  nghis  reserved 
)*  Indcaie*  RVUs  are  not  tar  Madkara  Payment. 
''Work  RVUs  increased  in  gtabal  surgeal  package 
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Addendum  C— Relative  Value  Units  (RVUs)  and 
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CPT'I 
HCPCS' 

MOO 

Status 

Oeacnpbgfi 

Physician 

woric 
RVUs" 

Direct  in 

office 

practice 

expense 

RVUs 

Direct  out 

ol  office 

practice 

expense 

RVUs 

Total  in 

office 

practice 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mai- 
practice 
RVUs 

Total  in 
office 

Total  out 
ol  office 

36430 
36440 
36450 
36455 
36460 
36470 
36471 
36481 
36488 
36489 
36490 
36491 
36483 

rwioo 

36510 
36520 
36,V? 

36530 
36.\')1 

36533 

.IfiS.'V* 

36535 

36600 

36620 

36625 

36640 

36660 

36680 

36800 

36810 

36815 

36821 

36822 

36825 

36830 

36832 

38834 

36835 

36860 

36861 

37140 

37146 

37160 

37180 

37181 

37200 

37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37208 

37250 

37251 

37S6IS 

37600 

37805 

37606 

37607 

37606 

37615 

37616 

37617 

37618 

37620 

37650 

37660 

37700 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Blood  transfusion  servic6  

0.00 

1.03 

2.23 

2.43 

6.56 

1.02 

•1.57 

6.99 

1.35 

1.22 

1.67 

1.43 

1.21 

3.52 

1.06 

1.74 

1.67 

4.83 

4.80 

3.23 

'SJ32 

2.73 

2.22 

0.32 

1.15 

2.11 

2.10 

1.40 

120 

2.43 

3.97 

2.62 

•8.93 

•5.42 

•9.84 

•12.00 

•6.45 

9J2 

•7.15 

2.01 

2.52 

•23.60 

•24.61 

•21.60 

'24.61 

•26.68 

4.56 

5.00 

5.68 

5.03 

18.14 

828 

4.13 

828 

4.13 

227 

1.51 

1.15 

•4.44 

•457 

•6.19 

•628 

•6.16 

•2  JO 

•5.73 

•16.49 

•15.95 

•4.84 

•10.56 

•5.13 

•10.61 

•3.73 

•5.66 

'7X\ 

1.87 
NA 
NA 
NA 
NA 

1.43 

1.11 
HA 
h4A 

0.66 
NA 
NA 
NA 
NA 
NA 
NA 

226 
NA 
NA 

-NA 

3.18 
NA 

128 

024 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.18 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

324 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

MA 

0.14 

0.14 

0.14 

0.14 

0.16 

0.36 

0.44 

0.01 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.14 

0.14 

1.30 

1.30 

0.66 

1.30 

0.66 

1.06 

0.05 

0.16 

0.05 

0.16 

0.06 

0.13 

0.16 

0.16 

0.16 

1.59 

2.33 

1.59 

1.56 

1.59 

1.31 

1.59 

0.16 

0.16 

1.31 

1.51 

1.31 

1.31 

1.31 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.00 

0.16 

0.00 

0.16 

0.00 

0.00 

0.88 

129 

129 

129 

0.87 

1.20 

2.49 

2.50 

2.50 

1.54 

0.65 

1.19 

1.60 

1.32 

1.27 

1  48 

2J30 
NA 
NA 
NA 
NA 

1.97 

1.71 
NA 
NA 

1.11 
NA 
NA 
NA 
NA 
NA 
NA 

320 
NA 
NA 
NA 

523 
NA 

2.13 

0.37 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.41 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.54 
NA 
NA 
NA 
•      NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.19 

0.41 

0.70 

0.75 

1.88 

0.67 

0.89 

1.68 

0.39 

0.37 

0.47 

0.45 

0.36 

0.84 

0.31 

0.58 

0.62 

2.87 

2.70 

1.60 

2.94 

1.45 

1.86 

0.14 

0.48 

0.56 

0.75 

0.38 

0.45 

0.79 

123 

0.93 

421 

420 

4.58 

5.05 

3.87 

4.01 

3.68 

0.73 

0.97 

7.50 

7.61 

7.16 

7.60 

822 

123 

1.43 

1.55 

1.40 

4.52 

2.10 

0.95 

2.10 

0.95 

0.72 

0.36 

027 

222 

2.75 

3.16 

3.11 

2.56 

2.05 

4.53 

6.84 

6.87 

3.17 

3.43 

2.69 

4.51 

2.59 

3.02 

368 

0.07 

0.07 

0.18 

022 

1.09 

0.04 

0.05 

0.61 

0.14 

0.17 

020 

0.32 

0.16 

0.01 

0.02 

0.12 

0.37 

1.02 

027 

0.37 

0.85 

021 

0.38 

0.02 

0.14 

0.18 

0.40 

0.04 

0.10 

028 

0.74 

0.70 

1.46 

0.77 

221 

2.36 

2.38 

1.66 

0.79 

0.43 

1.01 

3.34 

1.72 

3.79 

2.76 

3.52 

0.13 

0.64 

0.50 

0.45 

1.60 

0.42 

021 

0.42 

021 

0.11 

0.13 

0.10 

0.74 

0.80 

1.04 

0.72 

0.71 

0.38 

1.11 

0.83 

1.54 

1.06 

1.48 

0.52 

1.07 

0.73 

1.04 

1  40 

2.37 
NA 
NA 
NA 
NA 

3.03 

3.33 
NA 
NA 

2.50 
NA 
NA 
NA 
NA 
NA 
NA 

524 
NA 
NA 
NA 
11.40 
NA 

4.73 

0.71 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.85 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

722 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

026 

1.51 

3.11 

3.40 

9.56 

1.73 

2.61 

928 

1.88 

1.76 

2.34 

220 

1.73 

4.37 

1.42 

2.44 

2.66 

8.72 

7.77 

520 

9.11 

4.39 

4.46 

0.48 

1.77 

2.85 

325 

1.82 

1.75 

3.50 

5.94 

425 

14.60 

10.39 

16.63 

19.41 

12.70 

14.99 

11.62 

3.17 

4.50 

34.44 

33.94 

32.55 

34.97 

38.42 

5.92 

7.07 

7.73 

6.88 

2426 

10.80 

529 

10.80 

529 

3.10 

2.00 

1.52 

7.40 

8.12 

10.39 

10.11 

9.43 

4.73 

11.37 

24.16 

24.36 

9.07 

15.47 

8.34 

16.19 

7.05 

9.72 

1242 

Blood  transfusion  service  ...„ 

Exchange  transfusion  service 

Transfusion  service,  (etal 

Injection  therapy  of  vem  

Injection  therapy  o(  veirw — 

Insertion  of  catheter,  vein 

Insertion  o(  cathelar.  vein 

Insertion  of  catheter,  vein 



Insertion  of  catheter,  vein 

Repositioning  of  cwc  

Insertion  of  catheter,  vein 

Insertion  ol  catheter,  vein 

Plasma  and/or  cet  exchange 

Pho4oph«rw)i« 

Inaertion  of  ir^usioo  pump 

Revision  of  infusion  pump 

Removal  of  infusion  pump 

Insertion  of  access  port 

Revision  of  aooess  port 

Removai  of  access  port 

Insertion  cathelar,  artery 

Insertipn  catheter,  artery 

Inosrion  catheter,  wtary 

Insert  needto.  bone  ca^ty  

Insertion  of  cannula 

Inaertion  of  cannula 

Artery-vein  fusion „.... 

Insertion  of  cannula(s) 

Artery-vein  graft  _ 

Artery-vein  graft _ 

Revise  artery-vein  ielula 

Repair  A-V  aneurysm 

Artery  to  vein  shunt  „ 

Cannula  derMtino 

Revision  of  cireulalion 

Revisnn  ctf  ctfcutation 

Revision  of  drculalion 

Rflvisior  of  circulation 

Tmnacalhirtnr  therapy  InfuM 

TranarlhriXir  mtrhrrrt 

Transcalhster  oodusion  ..„ 

Transcatheter  stent 

Trsnacaftelsr  sisnt ._. 

Transcatheter  stent 

F'    -  -*- —J  -  ^  ■  1    m  m  sfc  ■  a  ■   1 

Irtravaacutar  us  — 

Intravaaculsr  us 

UgsMon  of  rmck  vein 

UgaHon  of  nedc  artery 

UgHion  of  neck  artery 

Uoalion  of  neci<  artery 

LigaKon  of  latuia _ 

Ligation  of  necii  artery 

Ugabon  of  chest  vtery 

Uoalion  of  extremitv  artery 

■***"• 

Revision  of  maior  vein 

Revision  of  maior  vein 

Revision  of  major  vein ... 

Revise  leg  vein „_.„_ 

37720     .„ 

37730     

RemcMSl  of  leg  vein 

namcuiat  ol  tan  win* 

AppScitM  FA 

RS/OFARSA( 

vtt- 

• 

1 

'CI>ToodM«id(M 
'Capyn(^t  igMAf 
'♦linacWIlBVtH 
••¥»ortiRVl*«Kn 

■cuptonto 
iMricanOan 
mnottork 

MMdinglal 

nly  ar*  oopyriiri  >Me  Anwncan  MMlcal  Aa 
W  AMOoakon  All  nghli  r«M>v«d. 
tMfoM  Paymant. 
M  wrvtal  package. 

ocaSon.Alf^ 

ghlinaawvad 
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1 1  ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS2 


37735 

37760 

37780 

37785 

37788 

37790 

38100 

38101 

38102 

38115 

38200 

38230 

38231 

38240 

38241 

38300 

38305 

38308 

38380 

38381 

38382 

38500 

38505 

38510 

38520 

38525 

38530 

38542 

38550 

38555 

38562 

38564 

38700 

38720 

38724 

38740 

38745 

38746 

38747 

38760 

38765; 

38770 ! 

38780 

38790 

38794 

39000 

39010 

39200 

39220 

39400 

39501 

39502 

39503 

39520 

39530 

39531 

39540 

39541 

39645 

40490 

40500 

40510 

40520 

40525 

40527 

40530 

40650 

40652 

40654 

40700 

40701 

40702 

40720 

40761 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  leg  veins/leskxi 

Revision  of  leg  veins  

Revision  o(  leg  vein  

Revise  secondary  varicosity 

Revasculanzalion,  penis 

Penile  venous  occlusion 

Removal  ol  spieen,  total 

Removal  of  spleen,  partial 

Removal  of  spleen,  total _ 

Repair  of  ruptured  spleen 

Injection  for  spleen  x-ray  

Bone  marrow  collection  

Stem  cell  collection 

Bone  marrow/stem  transplant 

Bone  marrow/stem  transplant 

Drainage  lymph  node  lesion 

Drainage  lymph  node  lesion 

Incision  ol  lymph  cTiannels  

Thoracic  duct  procedure 

Thoracic  duct  procedure 

Thoracic  duct  procedure 

Biopsy/rennovaUymph  node(s)  .... 

Needte  biopsy,  lymph  node(s) 

Biop8y/removal,lytTX)h  node(s)  .... 
Biopsy/removal, lymph  node(s)  .... 
Biopsy/rerrxjvaljymph  node<s)  .... 
Biopsy/removal.lytrph  node(s)  .... 

Explore  deep  node(s),  neck  „. 

Removal  neck/armpit  lesion  . 

Removal  neck/armprt  lesion  

Removal,  pelvic  lymph  nodes 

Removal,  atidomen  lymph  nodes 
Removal  of  lymph  nodes,  neck  ... 
Removal  of  lymph  nodes,  neck  ... 
Removal  of  lymph  nodes,  neck  .... 

Remove  armiait  lymph  nodes 

Renxjve  armpits  lymph  nodes 

Remove  thoracic  lymph  nodes  

Remove  abdominal  lymph  nodes  . 

Remove  groin  lymph  nodes 

Re<TX)ve  groin  lymph  nodes 

Remove  pelvis  lyrnph  nodes  

Remove  atidomen  lymph  nodes  ... 

Injection  for  lymphatic  x-ray 

Access  ttioracic  lymph  duct 

Expkxabon  of  chest  

Expkxalion  of  chest 

Removal  chest  lesion  _ 

Removal  chest  lesion  

Visualization  of  chest 

Repair  diaphragm  laceration  

Repair  paraesopnageai  hernia  

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  herma 

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hernia 

Revision  of  diaphragm 

Biopsy  of  lip  

Partial  excision  of  lip 

Partial  excision  of  lip 

Partial  excision  of  lip 

RecorKtruct  Ip  with  flap  

Reconstruct  tip  with  flap  , 

Partial  removal  of  lip 

Repair  lip 

Repair  Np 

Repair  lip 

Repair  deft  lip/nasal  

Repair  deft  iip/nasai  

Repair  deft  lipi^'nasai  

Repair  deft  lip/nasal  

Repair  deft  ii(y  nasal  


Physician 

work 
RVUs^* 


•10.53 
•10.47 
•3.84 
•3.88 
•22.01 
•8M 
•13.01 
•13.74 
4.80 
•14.19 
2.64 
•454 
1.50 
2.24 
2.24 
•1.53 
•4.61 
•4.95 
•7.46 
•12.88 
•10.08 
*2.88 
1.14 
•4.14 
•5.12 
•4.66 
'6.13 
•5.91 
•6.73 
•14.27 
•10.49 
•10.83 
•8.24 
•13.61 
•14.54 
•6.77 
•8.84 
4.39 
4.89 
•8.74 
•16.06 
•13.23 
•16.59 
1.29 
•4.45 
•6.10 
•11.79 
•13.62 
•17.42 
•5.61 
•13.19 
•16.33 
•34.85 
•16.10 
•15.41 
•16.42 
•13.32 
•14.41 
•13.37 
1.22 
•4.28 
•4.70 
•4.67 
•7.55 
•9.13 
•5.40 
•3.64 
•4.26 
•5.31 
•12.79 
•15.85 
•13.04 
•13.55 
•14.72 


Direct  in 

Office 

practice 

e«>ense 

RVUs 


HA 
NA 
NA 
1.09 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.08 
2.85 
NA 
NA 
NA 
NA 
1.08 
1.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.65 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

^2^ 

2.05 

2.61 

r6^ 

NA 

NA 

2.04 

1.95 

2.31 

2.35 

NA 

NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 
expense 

RVUs 


1.46 

1.45 

1.19 

1.09 

2.80 

2.22 

1.39 

1.39 

0.00 

1.39 

0.16 

0.78 

0.30 

0.16 

0.16 

1.18 

1.91 

1.49 

1.86 

2.39 

3.64 

1.03 

0.16 

1.64 

1.64 

1.64 

1.64 

1.64 

1.64 

2.02 

1.72 

1.72 

5.25 

5.25 

5.25 

1.62 

2.34 

0.00 

0.00 

1.64 

2.69 

1.72 

1.72 

0.16 

1.63 

2.39 

2.39 

2.39 

2.39 

2.30 

1.55 

1.55 

1.55 

3.22 

2.86 

2.82 

2.82 

2.82 

2.82 

0.16 

1.75 

2.04 

2.04 

2.05 

2.05 

1.71 

1.71 

2.05 

2.05 

2.05 

2.05 

2.05 

2.05 

2.05 


Total  in 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

2.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.89 

4.57 

NA 

NA 

NA 

NA 

2.02 

2.20 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

9.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.76 

3.64 

4.39 

4.35 

NA 

NA 

3.83 

3.31 

3.93 

4.25 

NA 

NA 

NA 

NA 

NA 


Totdout 
o(  office 
practice 

expense 

RVUs 


4.45 

4.39 

2.37 

2.22 

8.56 

4.66 

4.94 

5.03 

1.18 

5.12 

0.81 

2.00 

0.71 

0.72 

0.72 

1.80 

3.41 

3.00 

4.07 

6.07 

6.89 

1.95 

0.49 

3.01 

3.24 

3.14 

3.48 

3.42 

3.61 

5.89 

4.66 

4.80 

6.49 

9.82 

10.02 

3.68 

5.18 

1.08 

1.20 

4.21 

7.33 

5.38 

6.42 

0.52 

3.05 

4.49 

5.96 

6.37 

7.35 

4.24 

5.24 

6.00 

10.17 

7.99 

•7.46 

7.43 

6.91 

7.12 

6.66 

0.48 

3.28 

3.70 

3.66 

4.46 

4.86 

3.43 

3.03 

3.60 

3.88 

5.56 

6.32 

5.59 

5.86 

6.10 


Mal- 
practice 
RVUs 


1.68 

1.52 

0.35 

0.18 

1.48 

0.55 

1.81 

1.51 

0.58 

1.49 

0.15 

0.21 

0.06 

0.14 

0.13 

0.10 

0.36 

0.45 

0.76 

1.50 

1.13 

0.31 

0.17 

0.45 

0.56 

0.53 

0.65 

0.59 

0.63 

1.38 

1.20 

1.51 

1.31 

2.04 

2.00 

1.00 

1.76 

0.53 

0.59 

1.35 

2.42 

1.73 

3.13 

0.19 

0.38 

1.08 

2.08 

2.14 

2.83 

0.95 

2.10 

2.45 

294 

2.46 

2.71 

1.80 

2.51 

2.37 

1.31 

0.07 

0.94 

0.83 

0.68 

1.43 

1.65 

0.74 

0.65 

0.79 

1.00 

1.28 

1.62 

1.10 

1.79 

1.74 


Total  in 
office 


NA 

NA 

NA 

6.28 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.52 

9.54 

NA 

NA 

NA 

NA 

5.21 

3.51 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

f4A 

NA 

NA 

NA 

11.13 

t4A 

NA 

t4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t4A 

3.05 

8.86 

9.92 

9.70 

fM 

NA 

9.97 

7.60 

8.98 

10.56 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 


16.66 

16.38 

6.56 

626 

32.05 

13.56 

19.76 

20.28 

6.56 

20.80 

3.60 

6.75 

2.29 

3.10 

3.09 

3.43 

8.38 

8.40 

12.29 

20.45 

18.10 

5.14 

1.80 

7.60 

8.92 

833 

10.26 

9.92 

10.97 

21.54 

16.35 

1714 

18.04 

25.47 

26.56 

11.45 

15.78 

6.00- 

6.68 

14  JO 
25.81 
20.34 
26.14 

2.00 

7.88 
11.67 
19.83 
22.13 
27.60 
10.80 
20.53 
2478 
47.96 
26.56 
25.58 
25.65 
22.74 
23.90 
21.34 

1.77 

8.50 

9.23 

901 
13  44 

15  64 
9.57 
732 
8.65 

10.19 
19.65 
23.79 
19.73 
21.20 
22  56 


'  CPT  codM  and  deacnptens  only  ar«  copyngm  1996  Amanc4.n  MadKai  Auocolian  All  Rights  RsMrvad  ApplcabW  FARSA}FARSA()pty 
'CapvnflM  ^  994  Ain«ncanO«nialA*Moalion.  All  rights  reswad 
>  *  indcalss  RVUs  ara  not  lor  Madcara  Paymant 
' '  WoA,  llvUs  ncfaaiad  n  glofaai  surreal  package 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


40001 
40604 
40006 

40006 
40006 

40610 
40612 
40614 
40616 
40618 
40619 
40620 
40630 
40631 


40642 

40643 


40645 
41000 
41006 
41006 
41007 
41006 
41000 
41010 
41015 
41016 
41017 
41016 
41100 
41106 
41106 
41110 
41112 
41113 
41114 
41115 
41116 
41120 
41130 
41136 
41140 
41145 
41150 
41153 
41156 
41250 
41251 
412S2 
41500 
41510 
41520 
41800 
41805 
41806 
41822 
41823 
41825 
41826 
41827 
41828 
41830 
41872 
41874 
42000 
42100 
42104 
42106 
42107 
42120 
42140 
42145 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Drainage  o(  mooth  lesion  

Drainage  of  mouth  >esion  „.... 

Remova/  loretgn  bocty.  moutt)  

Removal  (oretgn  body,  mouth  

Indaion  o<  lip  foW 

Biopey  o(  mouth  lesion 

Excisioo  of  mouth  lesion „...„ 

Exos^repeir  mouth  lesion  , 

Excise/repair  mouth  lesion  ......... 

Excision  of  mouth  lesion 

Excise  oral  mucosa  for  graft 

Excise  lip  or  cheek  fold  

Treatment  of  mouth  lesion 

Repair  mouth  laceration  

Repair  mouth  laceration  

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconetruction  of  mouth  .._ 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Drainage  o<  mouth  leaicn  

Drainage  of  moulh  lesion  

Drainage  o(  mouth  lesion  

Drainage  o(  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  rrxxith  lesion  

Incision  d  tongue  fold  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  rrxxjth  lesion  

Btopay  of  tongue 

Biopsy  of  tongue _ 

Biopsy  of  fkxy  of  mouth  

ExciSKm  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  fold  

Excision  of  mouth  lesion _... 

Partiat  removal  of  tongue  

Partlai  removal  of  tongue  

Tongue  and  necit  surgery 

Removal  of  tor^M  

Tongue  removal:  necit  surgery  ... 

Tongue,  mouth,  jaw  surgery 

Tongue,  mouth,  neck  surgery 

Tongue,  jaw,  &  neck  surgery 

Repev  tongue  laceration  

Rejaair  tongue  laceration  

Repair  tongue  laceration  ....«„.... 

Fixation  o(  tongue 

Tongue  to  Ip  surgery 

Reconstruction,  tongue  toU  ^ 

Drainage  Ot  gum  lesion  

Removal  foreign  body,  gum  

Remowl  toreign  body,  jawtxme  . 

EjKiaion  at  gum  fasten 

Excision  of  gum  laaion  »..»„»».... 

Excision  of  gum  laaion 

Excision  of  gun  laaion 

Ejcision  of  gum  laaion 

Ejtcision  of  gum  leeion  .........._.„. 

Removal  of  gum  tissue _.... 

Repair  gum  

Repair  tooth  socket „ 

Drainage  mouth  roof  lesion  _.._. 

Biopey  roof  of  moulh  

Ejcision  lesnn.  mouth  roof  _ 

Eadiion  laaion.  mouth  roof  

Fwision  laaion,  mouth  roof  ».«... 
netrwve  paMa^aalon 

Excision  of  uvula 

Repair,  palate,  pfwrynx/uvula  . 


Ptiysidan 

work 
RVUs'* 


1.12 

2.48 

1.19 

2.64 

0.31 

0.01 

1.26 

2.26 

3.27 

3.52 

2.26 

2.26 

1.23 

1.71 

2.41 

•8.73 

•8.73 

•12.10 

•16.01 

•18.58 

•1.30 

•1.26 

•3.24 

•3.10 

•3.37 

•3.59 

•1.08 

•3.96 

•4.07 

•4.07 

•5.10 

•1.63 

•1.42 

•1.06 

•1.51 

•2.73 

•3.19 

•8.47 

•1.74 

•2.44 

•9.77 

•11.15 

•23.09 

•25.50 

•30.06 

•23.04 

•23.77 

•27.72 

•1.91 

•2.27 

•2.97 

•3.71 

•3.42 

•2.73 

1.12 

1.19 

2.64 

2.26 

3.15 

1.26 

2J26 

3.27 

3.04 

3J0 

2.44 

2.94 

•1.23 

•1J1 

'^M 

•2.10 
•4.44 

•6.17 
•1.62 
•6.06 


Direct  In 

office 

practice 

expense 

RVUs 


123 

1.26 

1JJ7 

1.46 

0.64 

1.23 

1.55 

1.60 

224 

2.41 

2.19 

2.15 

126 

128 

1.31 

2.04 

1.99 

2.13 

2.13 

2.55 

123 

123 

1.83 

1.86 

1.66 

1.86 

1.83 

1.96 

1.91 

1.91 

1.91 

123 

123 

1.14 

1.55 

1.82 

1.90 

NA 

1.50 

1.82 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

126 

1.31 

1.31 

NA 

NA 

1.54 

123 

126 

1.31 

1.60 

1.93 

1.55 

1.55 

1.93 

1.66 

1.50 

1.64 

1.40 

122 

1.14 

126 

1.56 

2.03 

NA 

1.54 

NA 


Direct  out 

of  office 

practice 

experae 

RVUs 


1.09 

0.90 

1.16 

1.16 

0.16 

1.16 

1.16 

1.16 

1.75 

1.71 

1.75 

1.75 

1.16 

1.16 

1.16 

1.71 

1.71 

1.71 

1.71 

2.05 

0.90 

0.90 

1.49 

1.49 

1.49 

1.49 

1.75 

1.49 

1.49 

1.49 

1.49 

1.16 

1.16 

1.08 

1.16 

1.44 

1.71 

1.71 

1.16 

1.44 

2.05 

2.05 

2.05 

2.36 

2.70 

2.70 

2.70 

2.70 

0.90 

0.90 

0.90 

1.44 

2.04 

1.44 

0.90 

1.16 

1.16 

1.09 

1.44 

1.16 

1.16 

1.44 

1.16 

1.16 

1.44 

1.16 

0.90 

1.08 

1.16 

1.16 

1.44 

1.71 

1.44 

1.71 


Total  in 

office 

practice 

emensa 

RVUs 


1.76 

2.12 

1.63 

2.42 

0.86 

1.72 

2.19 

2.48 

3.52 

3.79 

321 

3.15 

1.82 

1.93 

2.18 

4.56 

4.49 

5.47 

6.40 

7.60 

1.81 

1.79 

2.97 

3.02 

3.04 

3.13 

2.48 

327 

3J0 

324 

3.52 

1.68 

1.84 

1.64 

225 

2.87 

3.10 

NA 

224 

2.82 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

1.96 

2.15 

2J1 

NA 

NA 

2.53 

1.76 

1.82 

221 

250 

3.11 

2.19 

2.42 

3.15 

2.76 

2.63 

2.59 

2.42 

1.77 

1.70 

1.94 

2.36 

3.55 

NA 

226 

NA 


Total  out 
of  office 
practice 
expense 
RVUs 


1.59 
1.67 
1.69 
2.06 
027 
1.63 
1.72 
1.94 
2.92 
2.93 
2.66 
2.66 
1.70 
1.81 
1.99 
4.16 
4.16 
4.96 
5.89 
6.99 
1.40 
1.38 
2.55 
2.56 
2.58 
2.67 
2.38 
2.70 
2.79 
2.74 
3.01 
1.79 
1.75 
1.57 
1.78 
2.40 
2.87 
4.10 
1.83 
2.34 
4.63 
5.19 
8.13 
9.00 
1052 
8.86 
9.16 
10.19 
1.54 
1.64 
1.80 
2.62 
3.33 
2.41 
1.35 
1.60 
2.03 
1.88 
2.52 
1.72 
1.95 
2.55 
2.15 
222 
2.34 
2.13 
1.38 
1.62 
1.81 
1.92 
253 
3.66 
2.14 
4.17 


Mal- 
practice 
RVUs 


0.07 

0.16 

0.06 

0.30 

0.03 

0.08 

0.11 

0.14 

0.32 

0.33 

020 

0.14 

0.06 

0.07 

021 

0.73 

0.73 

1.03 

1.36 

1.93 

0.08 

0.07 

0.11 

0.30 

0.11 

0.34 

0.04 

0.10 

0.38 

0.14 

0.38 

0.08 

0.12 

0.09 

0.15 

023 

0.37 

0.73 

0.17 

027 

0.88 

1.14 

2.64 

2.45 

2.95 

2.46 

3.03 

3.75 

0.11 

021 

026 

0.26 

0.45 

028 

0.07 

0.08 

0.15 

025 

0.34 

0.14 

0.18 

0.38 

0.33 

0.36 

0.27 

0.32 

0.06 

0.08 

0.17 

021 

0.50 

1.01 

ai5 

1.45 


Total  in 
office 


2.95 

4.76 

3.08 

5.36 

120 

2.71 

3.56 

4.88 

7.11 

7.64 

5.67 

5.55 

3.11 

3.71 

4.80 

14.02 

13.95 

18.60 

23.77 

28.11 

3.19 

3.12 

6.32 

6.42 

6.52 

7.06 

3.58 

7.33 

7.75 

7.45 

9.00 

359 

3.38 

2.78 

3.91 

5.83 

6.66 

NA 

4.15 

5.53 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.00 

4.63 

5.54 

NA 

NA 

5.54 

2.95 

3.09 

5.00 

5.01 

6.60 

3.59 

4.86 

6.80 

6.13 

629 

5.30 

5.68 

3.06 

3.09 

3.75 

4.70 

8.49 

NA 

4.03 

NA 


Total  out 
of  office 


2.78 

4.31 

2.94 

5.00 

051 

2.62 

3.09 

4.34 

651 

6.78 

5.14 

5.06 

2.99 

3.59 

451 

13.62 

13.62 

18.09 

2326 

27.50 

2.76 

2.71 

5.90 

5.96 

6.06 

6.60 

3.46 

6.76 

7.24 

6.95 

8.49 

3.50 

329 

2.71 

3.44 

5.36 

6.43 

13.30 

3.74 

5.05 

15.48 

17.48 

33.86 

36.95 

43.53 

34.38 

35.96 

41.66 

3.56 

4.12 

5.03 

6.59 

720 

5.42 

2.54 

2.96 

4.82 

4.39 

6.01 

3.12 

4.39 

6.20 

5.52 

5.68 

5.05 

5.39 

2.67 

3.01 

3.62 

423 

7.77 

10.84 

3.91 

13.67 


'  CFT  oodw  and  (MKnpkont  amy  «•  capynf^M  1 9M  /^nanc«t  HedKM  AitocMon.  Al  ngMi  ftMWvad  A(vicatiM  F ARS/()FARS  AffHy. 

>Copyii^i9»*Ar'ancanDanWAa3oc>«lon  Mhghbr 
*  *  InacaMs  RVUs  IT*  not  lor  Midkwa  Paymant 
* '  IMMi  IMJ*  lnc»— art  m  gioeil  wrycal  pacnaga. 
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ADDENDUM  C— Relative  Value  Units  (RVUS)  and  Related  Inforkmtion— Continued 


CPT'/ 
HCPCS2 


42160 

42180 

42182 

42200 

42205 

42210 

42215 

42220 

42225 

42226 

42227 

42235 

42260 

42280 

42281 

42300 

42305 

42310 

42320 

42325 

42326 

42330 

42335 

42340 

42400 

42405 

42408 

42409 

42410 

42415 

42420 

42425 

42426 

42440 

42450 

42500 

42505 

42507 

42508 

42509 

42510 

42550 

42600 

42650 

42660 

42665 

42700 

42720 

42725 

42800 

42602 

42804 

42806 

42808 

42809 

42810 

42815 

42820 

42821 

42825 

42826 

42830 

42831 

42835 

42836 

42842 

42844 

42845 

42860 

42870 

42890 

42892 

42894 

42900 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnplion 


Treatment  mouth  root  lestoo  , 

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate 

Reconstruct  deft  palate 

Reconstruct  deft  palate 

Reconstruct  deft  palate 

Reconstruct  deft  palate 

Reconstruct  deft  palate 

Lengthening  of  palate  

Lengthening  of  palate  

Repair  palate  

Repair  nose  to  lip  fistula , 

Preparation,  palate  moM  

Insertion,  palate  prosthesis  .... 

Drainage  of  salivary  gland 

Drainage  o(  salivary  gland 

Drainage  of  salivary  gland 

Drainage  of  salivary  glarxJ 

Create  salivary  cyst  drain  

Create  salivary  cyst  drain  

Rerrxjval  of  salivary  stone  

Removal  of  salivary  stone  

Removal  of  salivary  stor>e 

Biopsy  of  salivary  gland 

Biopsy  of  Scilivary  gland 

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst  

Excise  ptarotKj  glar>d/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excise  parotid  glarxl/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excision  sutxnaxillary  gland  .. 

Excision  sut)lingual  gland  

Repair  salivary  duct  

Repair  salivary  duct 

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  

Injection  for  salivary  x-ray 

Closure  of  salivary  fistula  

Dilation  of  salivary  duct  

Dilation  of  salivary  duct  

Ligation  of  salivary  duct 

Drainage  of  tonsil  abscess  .... 
Drainage  of  throat  at>scess  ... 
Drainage  of  throat  abscess  ... 

Biopsy  of  throat 

Biopsy  of  throat 

Biopsy  of  upper  nose/ttvoat  .. 
Biopsy  of  upper  nose/throat  .. 

Excise  pharynx  lesion  

Remove  pharynx  foreign  body 

Excision  of  neci<  cyst  

Excision  of  neck  cyst  

Renv>ve  tonsils  arxj  adenoids 
Remove  tonsils  arxJ  adenoids 

Removal  of  tonsils  

Removal  of  tonsils  „ 

Removal  of  aderxjtds 

Removal  of  adenoids 

Rerrxsval  of  adenoids 

Removal  of  aderyjids 

Extensive  surgery  of  throat 

Extensive  surgery  of  tfvoat 

Extensive  surgery  o<  throat 

Excision  of  tonsil  tags 

Excision  of  lingual  tonsil  

Partial  removal  of  pharynx 

Revision  of  ptiaryngeal  waUs  .. 
Revision  of  pharyngeal  waits  ., 
Repair  throat  wound  


Physician 

work 
RVUs'« 


•1.80 

•2^ 

•3.83 

•12.00 

•9.59 

•14.50 

•8.82 

•7.02 

•9.54 

•10.01 

•9.52 

•7.87 

•9.80 

•1.54 

•1.93 

•1.93 

•6.07 

•1.56 

•2.35 

•2.75 

•3.78 

•2.21 

•3.31 

•4.60 

0.78 

•3.29 

•4.54 

•2.81 

•9.34 

•16.89 

•19.59 

•13.02 

•21.26 

•6.97 

•4.62 

•4.30 

•6.18 

•6.11 

•9.10 

•11.54 

•8.15 

1.25 

•4.82 

0.77 

1.13 

•2.53 

•1.62 

•5.42 

•10.72 

•1.39 

•1.54 

•1^4 

•1.58 

•2.30 

•1.81 

•3.33 

•7.23 

•3.91 

•4.29 

•3.42 

•3.38 

•2.57 

•2.71 

•2.30 

•3.18 

•8.76 

•14.31 

•24.29 

•2.22 

•5.40 

•12.94 

•15.83 

•22.88 

•5.25 


Direct  in 

office 

practice 

expense 

RVUs 


1.30 

131 

1.38 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.04 

0.84 

0.84 

1.12 

NA 

1.10 

1.15 

1.41 

1.76 

1.13 

1.42 

1.78 

0.43 

1.16 

1.78 

1.40 

NA 

NA 

NA 

NA 

NA 

NA 

2.11 

2.10 

2.16 

NA 

NA 

NA 

NA 

4.01 

2.12 

0.51 

0.53 

1.72 

1.26 

1.38 

NA 

1.17 

1.23 

1.22 

1.31 

1.64 

1.31 

2.19 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

r4A 

NA 

NA 

NA 

NA 


Direct  out 

of  office 

practice 

expense 

RVUs 


1.16 

0.90 

0.90 

2.05 

1.71 

2.05 

2.05 

1.71 

2.05 

2.05 

1.71 

1.71 

1.71 

0.84 

0.84 

0.88 

1.46 

0.88 

0.88 

1.33 

1.33 

1.13 

1.42 

1.71 

0.16 

1.14 

1.71 

1.40 

2.00 

2.00 

2.00 

2.00 

2.00 

1.42 

1.71 

1.71 

1.71 

1.71 

2.00 

2.00 

1-70 

0.09- 

1.71 

0.16 

0.16 

1.42 

0.90 

1.16 

1.71 

1.13 

1.16 

1.16 

1.16 

1.16 

0.90 

1.75 

1.71 

1.16 

1.16 

1.16 

1.16 

0.90 

0.90 

1.16 

1.16 

1.71 

2.05 

236 

1.16 

1.75 

2.05 

2.05 

2.36 

0.90 


Total  in 

office 

practice 

expense 

RVUs 


2.02 
2.21 
2.60 

NA 

HA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

4.73 

1.39 

1.47 

1.82 

NA 

1.71 

1.97 

2.36 

3.05 

1.89 

2.51 

3.28 

0.71 

2.18 

3.25 

2.38 

NA 

NA 

NA 

HA 

NA 

NA 

3.66 

3.61 

4.18 

NA 

NA 

NA 

NA 

5.18 

3.74 

0.80 

0.91 

2.71 

1.92 

2.91 

NA 

1.75 

1.87 

1.79 

1.98 

2.57 

2.02 

3.50 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 
practice 
emense 

RVUs 


1.85 

1.70 

2.02 

5.31 

4.36 

5.88 

4.62 

3.80 

4.82 

4.88 

4^ 

3.92 

4.33 

1.39 

1.47 

1.52 

3.17 

1,44 

1.63 

2.27 

2.53 

1.89 

2.51 

3.19 

0.39 

2.15 

3.16 

2.38 

4.68 

6.50 

7.14 

5.60 

7.79 

3.47 

3.18 

3.14 

3.63 

3.57 

4.63 

5.23 

4.04 

0.39 

3.24 

0.38 

046 

2.34 

1.47 

2.65 

4.55 

1.70 

1.78 

1.72 

1.80 

1.98 

1.51 

2.97 

3.92 

2.34 

2.46 

2.24 

2.25 

1.72 

1.74 

1.94 

2.18 

4.17 

5.91 

8.69 

1.95 

3.38 

5.56 

6^4 

8^ 

2.35 


Mal- 

practKe 

RVUs 


0.16 

0.26 

0.38 

0.85 

0.79 

0.95 

0.86 

0.81 

1.08 

0.86 

0.38 

0.49 

0.44 

0.17 

0.15 

0.12 

0.27 

0.12 

0.22 

0.20 

0.33 

0.12 

0.27 

0.45 

0.10 

0.19 

0.38 

0.30 

0.92 

1.68 

1.87 

1.43 

3.21 

0.99 

0.35 

0.50 

0.86 

0.67 

0.94 

1.23 

0.84 

0.04 

0.46 

0.04 

0.06 

0.25 

0.10 

0.22 

0.53 

0.08 

0.12 

0.13 

0.16 

0.29 

0.08 

0.47 

1.12 

0.32 

0.46 

0.33 

0.43 

0.27 

0.25 

0.10 

0.31 

0.73 

1.27 

2.22 

0.21 

0.26 

1.03 

1.27 

1.83 

0.48 


Total  in 
Office 


3.98 
4.97 
6.81 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

14.97 

3.10 

3.55 

3.87 

NA 

3.39 

4.54 

5.31 

7.16 

A22 

6.09 

8.33 

1.59 

5.66 

8.17 

5.49 

NA 

NA 

NA 

NA 

NA 

NA 

8.63 

8.41 

11.22 

NA 

NA 

NA 

NA 

6.47 

9.02 

1.61 

2.10 

5.49 

3.64 

8.55 

NA 

322 

3.53 

3.16 

3.72 

5.16 

3.91 

7.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  oMce 


3.81 

4.46 

6.23 

18.16 

14.74 

21.33 

14.30 

11.63 

15.44 

15.75 

14.16 

12.28 

14.57- 

3.10 

3.55 

3.57 

9.51 

3.12 

4.20 

522 

6.64 

422 

6.09 

824 

127 

563 

8.08 

5.49 

14.94 

25.07 

28.60 

20.05 

3226 

11.43 

8.15 

7.94 

10.67 

10.35 

14,67 

18.00 

13.03 

1.68 

8.52 

1.19 

1.65 

5.12 

3.19 

829 

15.80 

3.17 

3.44 

3.09 

3.54 

4.57 

3,40 

6,77 

1227 

6.57 

721 

5.99 

6.06 

4.56 

4.70 

4.34 

5.67 

13.66 

21.49 

3520 

4.38 

9.04 

19.53 

23.34 

33,00 

8,08 


'  Cfrr  oodM  and  d«cnp«ions  only  are  copyright  1 996  Amwican  Madnai  Asaocobon,  AM  Righta  Raawved  Appkc^Ht  FAR&DFARS  A(«Xy 

'Copyngtt  1994  Amencan  Dental  Association  All  ngms  reserved 
>*  IndicaiM  RVUs  we  not  tor  Medcare  Payment 
"  WoiK  RVUs  ncreaaad  in  gtobal  surreal  package 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


42950 
42963 
42955 

42960 
42961 
42962 
42970 
42971 
42972 
43020 
43030 
43045 
43100 
43101 
43107 
43108 
43112 
43113 
43116 
43117 
43118 
43121 
43122 
43123 
43124 
43130 
43135 
43200 
43202 
43204 
43205 
43215 
43216 
43217 
43219 
43220 
43226 
43227 
43228 
43234 
43235 
43239 
43241 
43243 
43244 
43245 
43246 
43247 
43248 
43249 
43250 
43251 
432S5 
43258 
43259 
43260 
43261 
43262 
43263 
43264 
43265 
43267 
43268 
43269 
43271 
43272 
43300 
43305 
43310 
43312 
43320 
43324 
43325 
43326 


MOO 


Status 


Oescnption 


Reconstruction  ol  ttuool  

Repair  throat,  esophagus ~. 

Surgical  opening  o(  throat  

Control  throat  bleedng 

Contro)  throat  tjleedbig 

Controi  throat  tteodng  

Control  rK)se/ttvoat  (bleeding  

Control  rxjse^ttYoal  Ijlaeding  

Control  nosalhroal  tileeding  

Incision  of  esophagus 

Throat  muscle  surgery 

Inciston  o<  esophagus 

Excision  of  esophagus  lesion 

Excision  of  esophagiB  lesion  . 

ReriKJval  of  esophagus 

Rerrwval  of  esophagus 

Rernoval  of  esophagus 

Removal  of  esophagus 

Partial  rerrxyval  of  esophagus 

Partial  rerrvsval  of  esophagus 

PartW  removal  ol  esophagus 

PartW  removal  of  esophagus 

ParKal  removal  of  esophagus 

Partial  removal  ol  esophagus 

Removal  of  esophagus 

Removal  of  esophagus  pouch  .... 
Removal  ot  esophagus  pouch  .... 

Esophagus  endoscopy  

Esophagus  erxlosoopy.  tMOpsy  ... 
Esophagus  ertdoscopy  &  iri|ect  .. 
Esophagus  erxloaocpy/ligalion  ... 

Esophagus  endosocpy  „. 

Esophagus  endoscopy/lesion  ..„. 

Esophagus  eiKloecopy  

Esophagus  endoecopy  

Esophagus  ervtoaoopy,  dtelion .. 
Esophagus  erxtoscopy.  dilation  .. 
Esophagus  endoscopy,  repair  .... 
Esophagus  ertdoscopy.  ablalion . 

Upper  Gl  erxloacopy.  exam 

Upper  gi  endoscopy,  diagnosis  .. 

Upper  Gl  endoscopy,  biopsy 

Upper  Gl  erKJoscopy  with  \dbe  ... 
Upper  Gl  erxtoscopy  &  inject  .... 

Upper  Gl  erKtoscopy/tgation  

Operative  upper  Gl  endoecopy  .. 

PiBca  gastrostomy  tut>e 

OpanMve  upper  Gl  endoscopy  .. 
Upper  Gi  endoscopy/guidwoire  .. 
Esophagus  endoscopy.  dHaKon  .. 

Upper  Gl  endoscopy/lumor  

Opiarative  upper  Gl  ervloacopy  .. 
Operative  upper  Gl  endoscopy  .. 
Operative  upper  Gl  endoecopy  .. 

Endoscopic  ultrasound  exam  

Endoscopy,  bile  duct/p>ancreas  ... 

tNle  dud/pancreas  ... 

bile  duct/pancreas  ... 

bile  duct/pancreas  ... 

bile  duct/parv:rea3  ... 

bile  duct/pancreas  ... 

bUe  duct/pancreas  ... 
Endoecopy.  bile  duct/|pancreas ... 
Endoecopy,  bile  duct^pancreas ... 
Endoecopy.  bile  duct/pancreas ... 
Endoecopy,  bile  duct/pancreas ... 

Repair  d  esophagus  

Repair  esophagus  and  listiia 

Repair  ol  esophagus  

RflfMir  esophagus  and  fistula 

Fuse  eaophagus  &  stomach 

Revise  esophagus  &  stomach  . 
Revise  eaophagus  &  stomach  ... 
Revise  esophagus  &  stomach  ... 


Endoecopy, 
Endoscopy. 
Endoecopy, 
Endoecopy. 
Endoaoopy, 
Endoecopy. 


Physician 

worfc 
RVUs'* 


•8.10 

'&96 

•7.39 

•2.33 

•5.59 

•7.14 

•5.43 

•6.21 

•7.20 

•8.09 

•7.69 

•20.12 

•9.19 

•16.24 

•28.79 

•34.19 

•31.22 

•35.27 

•31.22 

•30.02 

•33.20 

•29.19 

•29.11 

•33^ 

•27.32 

•11.75 

•16.10 

1.59 

1.89 

3.77 

3.79 

2.60 

2.40 

2.90 

2.80 

2.10 

2.34 

3.60 

3.77 

2.01 

2.39 

2.69 

2.59 

4.57 

4.59 

3.39 

4.33 

3.39 

3.15 

2.90 

3.20 

3.70 

4.40 

4.55 

4.89 

5.96 

6.27 

7.39 

6.19 

8.90 

8.90 

7.39 

7.39 

6.04 

7.39 

7.39 

•9.14 

•1715 

•25.39 

•28.42 

•16.07 

•16.58 

•16.17 

•15.91 


Direct  In 

office 

practice 

emonse 

RVUs 


UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.08 
3.09 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.73 
3.08 
3.09 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
e«)ense 
RVUs 


1.71 
2.05 
1.75 
0.86 
1.44 
1.44 
1.13 
1.44 
1.13 
1.71 
1.71 
1.55 
1.55 
1.56 
1.88 
1.88 
1.88 
1.88 
1.88 
2.82 
2.82 
2.82 
1.88 
1.88 
1.88 
1.55 
2.82 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
2.29 
2.39 
2.82 
3.17 
1.55 
1.55 
1.55 
1.55 


Total  in 

office 

practice 

experwe 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
4.16 
4J25 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.62 
4.34 
4.43 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
expense 
RVUs 


4.10 
4.66 
3.85 
1.58 
3.02 
3.46 
2.59 
3.19 
3.12 
4.01 
4.04 
6.81 
4.11 
5.86 
9.57 
10.83 
10.06 
11.07 
10.18 
11.06 
11.76 
10.75 
9.59 
10.62 
9.25 
4.81 
7.44 
0.58 
0.66 
1.08 
1.04 
0.84 
0.78 
0.89 
0.86 
0.69 
0.74 
1.04 
1.08 
0.68 
0.76 
0.84 
0.82 
1.26 
1.27 
1.00 
1.23 
1.00 
0.94 
0.87 
0.97 
1.08 
1.22 
1.25 
1.32 
1.56 
1.63 
1.92 
1.61 
2.26 
2.23 
1.90 
1.92 
1.61 
1.90 
1.88 
5.17 
7.07 
9.71 
10.59 
5.86 
6.07 
5.93 
5.76 


Mal- 

pracdca 

RVUs 


1.10 
0.93 
0.43 
0.12 
0.19 
0.68 
0.10 
0.34 
0.73 
0.71 
1.21 
2.36 
0.95 
1.88 
4.42 
4.77 
4.22 
4.77 
4.77 
4.77 
4.77 
4.19 
4.19 
4.77 
4.42 
1.60 
2.17 
0.26 
0.31 
0.36 
0.18 
0.46 
0.37 
0.37 
0.34 
0.27 
0.26 
0.34 
0.38 
0.30 
0.29 
0.33 
0.38 
0.39 
0.41 
0.40 
0.51 
0.38 
0.35 
0.30 
0.43 
0.43 
0.38 
0.38 
0.35 
0.39 
0.33 
0.58 
0.38 
0.61 
0.49 
0.48 
0.56 
0.51 
0.50 
0.42 
1.70 
1.78 
3.23 
2.30 
2.05 
2.53 
2.29 
1.75 


Total  In 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.01 
6.45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.93 
7.02 
7.45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
'  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


13.30 

14.55 

11.67 

4.03 

8.80 

1128 

8.12 

9.74 

11.05 

12.81 

12.94 

29.29 

14.25 

23.98 

42.78 

49.79 

45.50 

51.11 

46.17 

45.85 

49.73 

44.13 

42.89 

48.59 

40.99 

18.16 

25.71 

2.43 

2.86 

5.21 

5.01 

3.90 

3.55 

4.16 

4.00 

3.06 

3.34 

4.98 

5.23 

2.99 

3.44 

3.86 

3.79 

6.22 

6.27 

4.79 

6.07 

4.77 

4.44 

4.07 

4.60 

5.21 

6.00 

6.18 

6.56 

7.91 

8.29 

9.89 

8.18 

11.77 

11.62 

9.77 

9.87 

8.16 

9.79 

9.69 

16.01 

26.00 

38.33 

41.31 

23.98 

25.18 

24.39 

23.42 


'  CPT  codM  and  dMcnpOons  only  are  copyngfit  1906  Amancan  Madicai  Aaaoaalian.  M  RigMs  Raaanwd.  AppkcatHe  FARS«FARS  A<]ply 
'CopyngfM  1904  Amartcan  Dantal  AiaocMaon.  All  hgmt  raaarvad 
>  *  (ndcaisa  RVUa  ar*  not  lor  Madnai*  Paymant 
•' Mark  RWlB  inaaaMd  m  global  aur^cal  packaga 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMATio^-Continued 


CPT'/ 
HCPCS' 


43330 

43331 

43340 

43341 

43350 

43351 

43352 

43360 

43361 

43400 

43401 

43405 

43410 

43415 

43420 

43425 

43450 

43453 

43456 

43458 

43460 

43500 

43501 

43502 

43510 

43520 

43600 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43638 

43639 

43640 

43641 

43750 

43760 

43761 

43800 

43810 

43820 

43826 

43830 

43631 

43832 

43840 

43842 

43843 

43846 

43847 

43848 

43850 

43865 

43860 

43865 

43870 

43880 

44005 

44010 

44016 

44020 

44021 

44025 

44050 

44056 

44100 

44110 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescfiption 


Repair  of  esophagus  , 

Repair  of  esophagus  

Fuse  esophagus  &  irrtestine  ..... 
Fuse  esophagus  &  intestine  .... 
Surgical  opening,  esophagus  .. 
Surgtcai  opening,  esophagus  .. 
Surgical  opening,  esojihagus  .. 

Gastrointestir^  repair 

Qastrointestinal  repair „.. 

Ligate  esophagus  veins 

Esoptngus  surgery  for  veins  .... 

Ligata'atapte  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound 

Repair  esophagus  opening 

Repair  esophagus  opening 

Dilate  esophagus „ 

Dilate  esophagus 

Dilate  esophagus  „ 

Dllabon  of  esophagus 

Pressure  treatment  esophagus 
Surgical  opening  of  ston»ch  .... 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgeal  opening  of  stomach 

Incision  of  pyloric  muscle  

Biopsy  of  stomach  

Biopsy  of  stomach  

Excision  of  stomach  lesion „ 

Excision  of  stomach  lesion 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach _ 

Removal  of  stomach,  partial 

Rennoval  stomach,  partial  

Removal  stomach,  partial  

Removal  stomach,  partial  ....... 

Partial  removal  of  stomach 

Partial  removal  of  stomach 

Removal  stomach,  partial  

Vagotomy  &  p>ytorus  repair 

Vagotomy  &  pytorus  repair 

Place  gastrostomy  tutie 

Change  gastrostomy  tube  

RaposHion  gastrostomy  tube  .... 

Reoortstrucbon  of  pytorus _.. 

Fusion  of  stomach  arxl  bowel  .. 
Fusion  of  stomach  and  bowel  .. 
Fusion  of  stomach  and  bowel  .. 

Place  gastrostomy  tube 

Piacs  gastrostomy  tube „ 

Place  giBtrostomy  tube 

Repair  ol  stomach  lesion 

Qastroplasty  for  obesity 

Gastroplasty  for  obesity , 

Gastric  bypass  for  obMity „, 

Gastnc  byjass  tor  obesity  .... 

Revision  gastroplasty 

RoMse  stomach-bowel  fusion  .... 
Revise  stomach-bowel  fusion  .... 
Revise  stomach-bowel  fusion  .... 
Revise  stomactvbowel  fusion  .... 

Repair  stomach  opening 

Repair  stomach-bowel  fistula  .... 

Freeing  of  bowel  adhesion „. 

Incision  of  smal  bowel  

Insert  neadte  catheter,  bowel  „. 

Exploration  of  small  bowel 

Decompress  smal  bowel 

Incision  of  large  bowel 

Reduce  bowel  obstruction  

Correct  malrotalion  of  bowel  ...„ 

Biopsy  of  bowel  

Excision  of  bowel  lesion(8) 


Physician 

work 
RVUs>* 


•15.94 
•16.23 
•15.81 
•16.81 
•12.72 
•14.79 
•12.30 
26.06 
29.67 
•17.09 
•17.81 
•16.13 
•10.86 
•17.06 
•11.57 
•16.95 
1J8 
1.51 

2sr 

3M 
3J0 

•8.44 
•15J1 
•17.67 

•9.99 

•7.63 
151 

•9.15 
•11.15 
•13.63 
•22  A4 
•23.06 
•24.41 
•19.66 
•19.66 
•20.10 
•21.86 

2.06 
•21.76 
•22.25 
•14.81 
•15.03 

•4.49 
1.10 

2.01 
•10.46 
•11.19 
•11.74 
•14.68 

•7.28 

•7J3 
•11.92 

^^^M 

•14.71 
•14.85 
•19.15 
•21.44 
•23.41 
•19.69 
•20.83 
•19.91 
•21.12 

•7.40 
•19.63 
•13.84 
'10.68 

2.62 
•11.93 
•12.01 
•12.18 
•11.40 
•13.14 

2.01 
•10.07 


Direct  In 

office 

practice 

ewertse 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
0.72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 

UA 
NA 
NA 
NA 
NA 
NA 
0.94 
NA 
f4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
KA 


Direct  out 
of  office 
practice 
eniense 
RVUs 


1.55 
2.82 
1.88 
1.88 
1.55 
2.82 
1.56 
2.82 
1.88 
1.79 
1.79 
1.55 
2.82 
1.55 
1.55 
2.82 
0.14 
0.14 
0.14 
0.14 
0.16 
1.21 
1.47 
1.47 
1.76 
1.47 
0.14 
1.21 
1.47 
1.51 
1.76 
1.78 
1.76 
1.47 
1.47 
1.47 
1.47 

ara 

1.47 
1.47 
1.47 
1.47 
0.28 
0.14 
0.09 
1.47 
1.47 
1.47 
1.47 
1.44 
1.44 
1.69 
1.47 
2.92 
2.92 
2.92 
3.40 
3.40 
1.47 
1.47 
1.47 
1.47 
1.47 
1.72 
1.42 
1.66 
0.00 
1.42 
1.66 
1.42 
1.42 
1.42 
0.14 
1.42 


Total  in 

office 

practice 

enjense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.20 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f4A 
NA 
NA 
1.40 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
Of  Office 
practice 
eimense 
RVUs 


5.90 
7.57 
6.31 
6.32 
4.93 
7.02 
4.90 
10.07 
9.84 
6.29 
6.51 
6.00 
6.16 
6.18 
4.59 
7.53 
0.49 
0.53 
0.79 
0.90 
1.06 
3.59 
5.54 
6.06 
4.54 
3.65 
0.60 
3.77 
4.61 
5.20 
7.79 
7.90 
8.19 
6.68 
6.68 
6.77 
7.58 
0.51 
7.15 
756 
5.51 
5.56 
1.44 
0.43 
0.61 
4.40 
4.58 
4.74 
5.51 
3.61 
3.56 
4.97 
4.76 
7.43 
7.46 
8.48 
9.57 
10.00 
6.59 
6.85 
6.70 
7.07 
3.66 
6.78 
5.14 
4.68 
0.67 
4.70 
4.98 
4.75 
4.58 
4.96 
0.64 
4.28 


practice 

RVUs 


2.39 

2.64 

2.52 

1.56 

1.15 

1.53 

1.47 

4.19 

4.77 

1.63 

1.93 

2.64 

1.54 

2.62 

0.78 

1.71 

0.05 

0.11 

0.24 

0.27 

0.15 

1.20 

1.83 

1.83 

0.94 

0.87 

0.05 

1.29 

1.71 

1.71 

3.19 

3.19 

3.19 

2.66 

2.66 

2.66 

4.57 

0.26 

2.73 

2.73 

2.19 

2.18 

0.56 

0.09 

0.25 

1.47 

1.53 

1.75 

2.30 

1.19 

0.93 

1.36 

1.66 

2.93 

2.93 

3.30 

3.30 

3.30 

2.25 

2.28 

2.51 

2.98 

1.14 

1.76 

1.75 

1.42 

0.46 

1.66 

1.48 

1.61 

1.64 

1.60 

0.13 

1.68 


Total  in 
office 


NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r^A 
NA 
2.63 
NA 
HA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  Office 


2453 

26.44 

24.64 

24.69 

18  JO 

23J4 

18.67 

40.32 

4458 

26.01 

2655 

24.77 

18.56 

25.76 

16.94 

26.19 

1.92 

2.15 

3.60 

453 

5.01 

1353 

22.68 

25.56 

16.47 

12.15 

2.56 

1451 

17.47 

2034 

3352 

34.15 

35.79 

29.00 

29.00 

29.63 

34.01 

2.83 

31.64 

3254 

22.51 

22.77 

6.49 

1.62 

2.87 

1633 

17  JO 

1853 

22.49 

12.06 

11J2 

1856 

18J1 

25.07 

2654 

30.93 

34J1 

36.71 

28.53 

29.96 

29.12 

31.17 

1250 

2817 

20.73 

16.78 

374 

1858 

18.47 

18.64 

17.62 

19.70 

2.78 

15.93 


'  CPT  codM  and  d««cnp<iont  onty  ire  copynght  1 996  Amwican  Midical  Assocation  Al  ftgha  RsMrvod.  Appkcttla  FARS/DFARS  Afftf. 
'Copynght  1994  Am«x»i  Damn  AMOdalion.  AH  nghts  roMived 
'*  inijicHai  RVUt  tra  not  tor  Madicara  Paymant 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


44111 
44120 
44121 
4412S 
44130 
44139 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
441S0 
44151 
44152 
44153 
44155 
44156 
44160 
44300 
44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44360 
44361 
44363 
44364 
44365 
44366 
44368 
44372 
44373 
44376 
44377 
44378 
44380 
44382 
44386 

14^86 
4438B 
44360 
44391 
44392 
44363 
44394 
44600 
44602 
44603 


44606 
44615 
44620 
44625 


MOO 


44660 


44820 
44860 

44900 
44960 
44966 


45000 


Status 


Oescfiption 


Excision  o<  bowel  lesion(s)  

Re<noval  of  small  intestine  .» 

RefDoval  o(  small  intestine 

Removal  of  small  intestine  _. 

Bomei  to  tx)wel  fusKxi 

Motiilization  o(  colon „.. 

Partial  removal  of  colon — 

Partial  removal  o(  colon 

Partial  removal  ot  colon 

Partial  removal  of  colon 

Partial  rerDoval  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon „ 

Removal  of  colon 

Removal  of  cdorVHeostomy 

Removal  of  cotorVileosfomy  ...„.„ 

Removal  of  colon/ileostomy 

Removal  of  colon 

Removal  of  colorVileostomy 

Removal  ol  colon „ 

Open  bowel  to  akin 

lleoalomy^eiurwstomy  

fievialon  o(  Ileostomy  .„...._._.„„. 

flevlalon  of  Ileostomy 

Devise  bowel  pouch  

Coloelomy 

CokMlomy  wItt)  taiopaioa «.... 

Revision  01  cdoalomy 

Revision  of  colastomy 

Revision  ol  cdoatomy 

Smal  bowel  endosoopy  ..» ~ 

Smal  bowal  endoaoopy.  biopsy  . 

Smal  bowel  endoacopy _ 

Smal  bowel  endoaoopy ~ 

Smal  bowel  endoaoopy 

Smal  bowal  endoacopy „ 

Smal  bowal  endoacopy „_ 

Smal  bowel  endoacopy 

Smal  bowel  erxloacopy 

Smal  bowel  erxjoeoopy _. 

Smal  bowal  endoacopy 

Smal  bowel  ervloeoopy _«.»„ 

Smal  bowel  erxtoecopy 

Smal  bowel  ervJoaoopy 

Endoaoopy  of  bowel  poucif 

Endoaoopy,  bowsl  pouct\,  biopsy 

Colon  erxloecopy 

Colonoecopy  with  biopey 

Colonoscxjpy  for  foreign  body 

Colonoecopy  tor  bleedng 

Colonoecopy  &  potypedomy 

Colonoaoopy.  lesion  nmcMti 

Colonoaoopy  w^snare  _..« 

Inlro, 

Sulu«,smal 
Sutva.  smal  imaaHna 
Sulu«,l«ga 

et 
strtduoplaaty 
Repair  bowsl  oparwiQ .... 
Repav  txmtt  opening  ... 
Repair  bowsHUn  AskjiB 

nsp^  bomal  llatiJa 

Repair  bmrai-blaiklaf  M 
Repair  hnwal  Waddsr  flahia 
Suigicai  revision.  Irtestina  ... 

Eadsian  ol  bowel  pouch 

Exasional  meeantary  lesion 

at 
of 
Appandadomy  .... 
Appandadomy  ..„ 

Apparxtactomy 

Drainaoa  of  paMc 


Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

office 

of  office 

office 

Of  office 

{Mal- 

Total in 
office 

Total  out 
Of  office 

work 

practice 

practice 

practice 

practice 

practice 

RVUs'* 

exjense 
RVUs 

experae 
RVUs 

exwnse 
RVUs 

expense 
FIVUs 

RVUs 

•12.19 

NA 

1.66 

NA 

5.16 

2.14 

NA 

19.49 

•14.50 

NA 

1.42 

NA 

5.35 

2.02 

NA 

21.87 

4.45 

NA 

0.00 

NA 

1.09 

0.54 

NA 

6.08 

•14.96 

^4A 

1.42 

NA 

5.50 

2.28 

NA 

22.74 

•12.36 

1^ 

1.42 

NA 

4,84 

1.86 

NA 

19.06 

2.23 

NA 

0.00 

NA 

0.55 

0.27 

NA 

3.05 

•18J5 

NA 

1.66 

NA 

6.57 

2.40 

NA 

27.32 

•19.51 

NA 

3.41 

NA 

8.99 

2.55 

NA 

31.05 

•20.17 

NA 

3.41 

NA 

9.15 

2.62 

NA 

31.94 

•18.89 

NA 

2.85 

NA 

8.17 

2.53 

NA 

29.59 

•23.18 

NA 

1.97 

NA 

8.08 

2.78 

NA 

34.04 

•24.16 

NA 

3.96 

NA 

10.81 

3.14 

NA 

38.11 

•18.17 

NA 

2.22 

NA 

7.41 

3.30 

NA 

28.88 

•21.01 

NA 

3.96 

NA 

10.13 

3.17 

NA 

34.31 

•20.04 

NA 

3.96 

h4A 

9.71 

2.22 

NA 

31.97 

•24.41 

NA 

4.51 

NA 

11.59 

3.36 

NA 

39.36 

•26.83 

NA 

4.51 

NA 

12.18 

3.63 

NA 

42.64 

•24.44 

NA 

3.96 

NA 

10.95 

3.50 

NA 

38.89 

•23.01 

NA 

4.51 

NA 

11.10 

2.52 

NA 

36.63 

•15.88 

NA 

1.66 

NA 

6.09 

2.68 

NA 

24.65 

•8.88 

NA 

1.90 

NA 

4.54 

1.29 

NA 

14.71 

•11.70 

NA 

3.41 

NA 

7.09 

1.66 

NA 

20.45 

•5.88 

NA 

1.79 

NA 

3.57 

0.45 

NA 

9.90 

•11.04 

NA 

3.41 

NA 

6.84 

1.21 

NA 

19.09 

•15.47 

NA 

4.51 

NA 

9.20 

1.43 

NA 

26.10 

•12.94 

NA 

3.96 

NA 

8.01 

1.57 

NA 

22.52 

•11.98 

NA 

3.96 

NA 

7.87 

1.88 

NA 

21.73 

•5.66 

NA 

1.79 

NA 

3.50 

0.35 

NA 

9.51 

•11.32 

NA 

2.26 

NA 

5.46 

1.03 

NA 

17.81 

•12.48 

NA 

2.26 

NA 

5.79 

1.38 

NA 

19.63 

2.92 

NA 

0.14 

NA 

0.88 

0.32 

NA 

4.12 

3.23 

NA 

0.14 

NA 

0.96 

0.34 

NA 

4.53 

3.94 

NA 

0.14 

NA 

1.12 

0.36 

NA 

5.42 

4.22 

NA 

0.14 

NA 

1.26 

0.72 

NA 

6.20 

3.73 

NA 

0.14 

NA 

1.15 

0.72 

NA 

5.60 

4.97 

NA 

0.14 

NA 

1.36 

0.45 

NA 

6.78 

5.09 

NA 

0.14 

NA 

1.40 

0.50 

NA 

6.99 

4.97 

NA 

0.14 

NA 

1.41 

0.67 

NA 

7.05 

3.94 

NA 

0.14 

NA 

1.15 

0.50 

NA 

5.59 

5.69 

NA 

0.14 

NA 

1.48 

0.26 

NA 

7.43 

5.96 

NA 

0.14 

NA 

1.55 

0.28 

NA 

7.81 

7.71 

NA 

0.14 

NA 

1.94 

0.35 

NA 

10.00 

1.51 

NA 

0.14 

NA 

0.55 

0.22 

NA 

2.28 

1.82 

NA 

0.14 

NA 

0.64 

0.29 

NA 

2.75 

1.82 

2.05 

0.16 

2.97 

0.67 

0.34 

5.13 

2.83 

2.12 

2.06 

0.16 

3.03 

0.70 

0.15 

5.30 

2.97 

Z82 

3.55 

0.14 

5.06 

0.90 

0.50 

8.37 

4.22 

3.13 

3.86 

0.14 

5.49 

0.96 

0.45 

9.07 

4.54 

3.83 

3.96 

0.16 

5.73 

1.10 

0.28 

9.84 

5.21 

4.32 

3.85 

0.14 

5.78 

1.24 

0.53 

10.61 

6.09 

3.82 

4.40 

0.14 

6J6 

1.16 

0.70 

10.88 

5.68 

4.84 

4.04 

0.16 

6.14 

1.41 

0.70 

11.68 

6.95 

4.43 

4.82 

0.14 

7.00 

1.30 

0.70 

12.13 

6.43 

0.49 

NA 

0.14 

NA 

0.29 

0.02 

NA 

0.80 

•10.61 

NA 

1.42 

NA 

4.41 

1.62 

NA 

16.64 

•14.00 

NA 

1.42 

NA 

622 

1.96 

NA 

21.18 

•14.28 

NA 

1.42 

NA 

5.22 

1.87 

NA 

21.17 

•15.37 

NA 

1.66 

NA 

5.83 

2.02 

NA 

23.22 

•14.19 

NA 

1.42 

NA 

5.18 

1.57 

NA 

20.94 

•10.87 

NA 

1.42 

NA 

4.38 

1.26 

NA 

16.51 

•13.41 

NA 

1.42 

NA 

5.11 

2.03 

NA 

20.55 

•14.83 

NA 

1.66 

NA 

5.57 

1.35 

NA 

21.75 

•15.25 

NA 

1.66 

NA 

5.69 

1.46 

NA 

22.40 

•14.63 

NA 

1.66 

NA 

5.49 

1.21 

NA 

21.33 

•16.99 

NA 

1.66 

NA 

6.30 

2.52 

NA 

25.81 

•13.72 

NA 

1.66 

NA 

5.50 

2.14 

NA 

21.36 

•11.23 

NA 

1.42 

NA 

4.42 

1.08 

NA 

16.73 

•10.31 

NA 

1.42 

NA 

425 

1.21 

NA 

15.77 

•9.57 

NA 

1.42 

NA 

4.08 

1.18 

NA 

14.83 

•8.82 

NA 

1.66 

NA 

4.15 

0.88 

NA 

13.85 

•8.70 

NA 

1.38 

NA 

3.80 

1.01 

NA 

13.51 

1.53 

NA 

o.ra 

NA 

0.47 

0.60 

NA 

2.60 

•10.74 

NA 

1.60 

NA 

4.57 

1.24 

NA 

16.55 

•4.52 

NA 

1.54 

NA 

2.92 

0.24 

NA 

7.68 

'  CPT  oodw  wd  dwmpSuin  a*/  m*  copyrtgn  1 9aS  Amvicart  Ii4a«cil  AMOoMon  Al  ngMt  Rnarvwl  ApptcaU*  FARSA)f  ARS  Apply. 
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33237 


CPT'/ 
HCPCS2 


45005 
45020 
45100 
45108 
45110 
45111 
45112 
45113 
45114 
45116 
45120 
45121 
45123 
45130 
45135 
45150 
45160 
45170 
45190 
45300 
4S303 
45305 
45307 
45308 
45309 
45315 
45317 
45320 
45321 
45330 
45331 
45332 
45333 
45334 
45337 
45338 
45339 
45355 
45378 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
45500 
45505 
45520 
45540 
45541 
45550 
45560 
45562 
45563 
45800 
45805 
45620 
45825 
45900 
45906 
45910 
45915 
46030 
46040 
.46045 
46050 
46060 
46070 
46080 
46083 
46200 
46210 
46211 


MOD 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATIOff-Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Drainage  o(  rectai  at»c8ss 

Drainage  of  rectai  abscess 

Biopsy  of  rectum 

RertK)val  of  anorectal  lesion 

Removal  of  rectum  

Partial  removal  of  rectum  

Removal  of  rectum  

Partial  pfocfectomy 

Partial  removal  of  rectum  ... 

Partial  renxjval  of  rectum  

Removal  of  rectum  

Removal  of  rectum  and  colon  ... 

Partial  proctectomy 

Excision  of  rectal  prolapse  

Exciston  of  rectal  prolapse  

Excision  of  rectal  stricture  

Excision  of  rectal  lesion _ 

Excision  of  rectal  lesion 

Destruction,  rectal  tumor  

Proctosigrrxjidoscopy „ 

ProctosigfTXJtdoscopy 

Proctostgrrxjtdoscopy;  tjiopsy  .... 

Proctostgmotdoscopy 

Proctostgmoidoacopy 

Proctosigmoidoscopy 

Proctosignxiidoscopy 

Proctosigmoidoscopy „... 

Proctosigmoidosoopy 

Proctosigmoidoacopy 

Sigmoidoscopy,  diagnostic  

Sigmotboscopy  and  tiiopsy 

Sigmo*doscopy 

SigriKHdoscopy  &  polypectomy .. 

Sigrtx)tdoscopy  for  bleeding  

SigrTKxJoscopy,  decompression 

Sigmoidosoopy , 

Sigmoidosoopy 

Surgical  coionoscopy 

Diagnostic  colorxMcopy _. 

Diagnostic  colonoacopy 

Colonoscopy  „ 

Colonoscopy  and  biopsy  

Colonoscopy,  control  bleeding  ... 

Colonoscopy,  leston  renxyval 

Colonoscopy  

Colonoscopy,  lesion  removal 

Repair  of  rectum 

Repair  of  rectum 

Treatment  of  rectal  prolapse  

Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum,  remove  sigmoid  . 

Repair  of  rectocele  

Exploratior^repair  of  rectum  

ExploratiorVrepair  of  rectum  

Repair  rectumbladdef  fistula 

Repair  fistula;  colostomy  

Repair  rectoorethral  fistula  

Repair  fistula,  colostomy  

Reduction  ot  rectal  prolapse 

Dilation  of  ar^  sphincter 

Dilation  of  rectal  narrowing 

Remove  rectal  obstaiction 

Removal  of  rectal  mailwr 

Incision  o(  rectal  abscess 

incision  of  rectal  abscess 

Incision  of  anal  abscess  

Incision  of  rectal  abscess  _. 

Incision  of  anal  septum 

Incision  o<  anal  spinncter 

Incase  external  henxxrtxjid 

Removal  of  aral  fissure 

Removal  of  anal  crypt 

Removal  of  anal  crypts _..;.... 


Physician 

W0(1( 

RVUs'* 


•1.99 
•4.72 
•3.68 
•4.76 
•23.80 
•16.48 
•25.96 
•25.99 
•23.22 
•20.89 
•24.60 
•27.04 
•14.20 
•13.97 
•16J9 
•5.67 
•13.02 
•9.77 
'8.28 
0.70 
0.80 
1.01 
1.71 
1.51 
2.01 
2.54 
2.73 
2.88 
2.12 
0.96 
1.26 
1.96 
1.96 
2.99 
2.36 
257 
3.14 
3.52 
3.70 
0.96 
4.72 
4.01 
5.73 
5.87 
4.70 
5J1 
•7.29 
•6.02 
055 
•12.92 
•10.64 
•18.26 
•8.40 
•12.21 
•18.63 
•14.11 
•1650 
•14.67 
•16.87 
1.68 
1.51 
1.86 
•2.20 
•1.23 
•4.96 
•4.32 
•1.19 
•5.89 
•2.71 
•2.49 
•1.40 
•3.42 
•2.67 
•4.25 


Direct  in 

office 

practice 

eimense 

RVUs 


2.27 
NA 
2.28 
2.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.57 
NA 
NA 
NA 
1.22 
1^5 
1.31 
1.70 
152 
1.67 
154 
1.55 
1.43 
NA 
1.25 
1.33 
1.92 
2.06 
NA 
NA 
2.06 
1.64 
NA 
3.55 
3.56 
4.21 
3.66 
4.18 
4.08 
4.40 
4.82 
NA 
NA 
0.45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.87 
1.90 
2.05 
2.26 
2.57 
NA 
2.27 
NA 
NA 
2.30 
2.26 
257 
2.55 
2.64 


Direct  out 
of  office 
practice 
expense 
RVUs 


0.94 

1.54 

0.94 

1.22 

2.45 

2.15 

2.15 

1.85 

2.11 

1.83 

2.15 

2.15 

1.85 

1.83 

1.83 

1.22 

1.54 

1.54 

1.54 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 

0.16 

1.54 

1.21 

0.16 

1.83 

1.83 

1.83 

1.48 

1.54 

2.05 

1.54 

2.05 

1.54 

2.05 

0.56 

0.56 

0.56 

0.56 

0.94 

1.22 

1.21 

0.94 

1.54 

1.20 

0.94 

0.94 

1.22 

1.20 

^20 


Total  in 

office 

practice 

expense 

fWUs 


3.25 

NA 
3.67 
4.29 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
451 
NA 
NA 
NA 
1.66 
1.73 
1.85 
2.49 
2.23 
252 
2.84 
253 
2.44 
NA 
1.76 
1.94 
2.80 
3.00 
NA 
NA 
3.13 
2.76 
NA 
456 
4.56 
6.26 
5.43 
6.44 
6J6 
652 
7.17 
NA 
NA 
0.69 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.64 
2.75 
3.00 
3.04 
4.29 
NA 
3.05 
NA 
NA 
3.45 
3.06 
4.02 
3.72 
4.23 


Total  oU 
ol  office 
practice 
euMose 
RVUs 


1.62 

3.02 

2.03 

2.65 

8.95 

6.78 

9.04 

8.69 

8.37 

732 

8.79 

8.98 

5.92 

5.69 

658 

2.87 

5.07 

4.23 

3.92 

0.34 

0.38 

0.43 

0.5S 

0.55 

0.66 

0.77 

0.81 

0.88 

0.70 

0.41 

0.48 

0.64 

0.66 

058 

0.77 

0.79 

0.93 

0.97 

0.41 

0.41 

1.31 

1.14 

152 

157 

1.33 

1.49 

3.74 

3.07 

0.34 

5.53 

5.01 

6.76 

356 

4.90 

7.12 

5.28 

6.63 

5J6 

6.56 

1.08 

1.04 

1.12 

1.18 

1.43 

2.65 

2.51 

1.43 

3.37 

2.13 

1.78 

1.47 

2.38 

2.08 

2.48 


practice 
RVUs 


0.21 

051 

0.35 

0.53 

3.43 

2.49 

3.36 

3.36 

3.24 

2.34 

3.54 

2.01 

2.49 

1.79 

3.50 

0.63 

1.56 

0.96 

1.06 

0.07 

0.12 

0.14 

0.18 

0.20 

0.20 

0.18 

0.19 

0.34 

0.27 

0.12 

0.15 

0.16 

0.26 

0.23 

0.38 

0.26 

0.31 

0.10 

059 

0.12 

0.45 

0.40 

0.41 

0.50 

0.58 

058 

1.21 

1.23 

0.10 

2.10 

2.04 

2.38 

0.98 

158 

2.49 

1.45 

2.39 

1.23 

1.66 

0.11 

0.12 

0.13 

0.09 

0.07 

0.34 

0.38 

0.11 

1.12 

0.33 

0.43 

0.08 

0.66 

0.14 

0.38 


Total  in 
office 


Total  out 
of  office 


5.45 

NA 

7.70 

9.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1051 

NA 

NA 

NA 

2.43 

2.65 

3.00 

4.36 

3.94 

4.73 

5.56 

5.45 

5.66 

NA 

2.84 

3.35 

4.92 

5.22 

NA 

NA 

5.96 

6.21 

NA 

855 

5.64 

11.43 

954 

1258 

1^73 

11.80 

13.06 

NA 

NA 

1.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.27 

4.74 

5.29 

4.34 

9.59 

NA 

435 

NA 

NA 

6.37 

4.56 

8.10 

6.53 

8.86 


3.82 
8.25 
6.06 
7.94 
36.18 
25.75 
38.36 
38.04 
34.83 
3056 
36.93 
38.03 
2251 
21.45 
26.48 
9.17 
19.65 
14.96 
13.26 
1.11 
1.30 
1.58 
2.48 
2.26 
257 
3.49 
3.73 
4.10 
3.09 
1.49 
1.89 
2.76 
258 
4.10 
3.51 
3.62 
458 
4.59 
450 
1.49 
6.48 
555 
7.66 
7.94 
651 
7.38 
12.24 
1052 
0.99 
20.55 
17.69 
27.40 
13.24 
18.69 
28.24 
2054 
2552 
21.26 
25.09 
257 
2.67 
3.11 
3.47 
2.73 
7.95 
7.21 
2.73 
10.18 
5.17 
4.70 
2.95 
6.46 
4.89 
7.11 


'  CFT  oxlsa  and  d«cnp»ons  only  ■!•  Mpyriflhl  1 996  Ainencan  Msdeal  Assodrtion.  Al  Rights  RBsarv^ 
'Copyright  1994  AmoncanDanlilAsMcialion  All  nghtsresarved. 
>  *  Indicalas  RVUt  are  no)  lor  Mvticara  PayiTMm. 
*' Work  RVUt  ncTMsed  m  global  aurgieri  packag*. 
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AuutNuuM  C— Relative  Value  Units  (RVUs)  and  Related  Information — v^onunueu 


CRT'/ 
HCPCS' 


46220 
46221 
46230 
462S0 
462S5 
462S7 
46256 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46288 
46320 
46500 
46600 
46604 
46606 
46606 
46610 
46611 
46612 
46614 
46615 
46700 
46706 
46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46781 
46762 
46900 
46810 
46916 
46917 
46822 
46824 
46834 
46836 
46036 
46837 
46838 


46042 
46046 


47000 
47001 
47010 
47015 
47100 
47120 
47122 
47125 
47130 
47134 
47135 
47136 
47300 
47350 
47360 


MOO 


Status 


Description 


Removal  o(  anal  tab  

Ligation  ol  hemontK)i(j(s) 

Removal  of  anal  tabs 

Hemo«Ttx3«Jectomy „„.„„„.. 

HemofThotdeclomy 

Remove  hemofrtxxcb  4  fissure 
Remove  hemorrlioids  &  fistula  . 

Hemorrtxjtdectomy 

Remove  hemorrtioids  &  fissure 
Remove  henxyrlxitds  &  fistula  . 

Removal  of  anal  fistula „ 

Removal  of  anal  ftstula  

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Repair  ar«al  fistula 

Removal  of  hemorrhoid  dot  

Infection  into  hemorrhoids  

Diagnostic  anoscopy 

Anoscopy  arxj  dilation  

Anoscopy  and  biopsy  

Anoscopy;  remove  foreign  body 

Arvncopy;  rsmov«  lesion  

Anoscopy 

Arx)8capy;  remove  lesions 

Anoscopy:  control  bteedhig  

Amsoopy 

Repair  of  anal  atricturs 

Repair  ol  anal  stricture 

Rspair  o<  anovaginal  fistula 

Repair  of  anovaginal  fistula 

ConatrucUon  ol  ataent  anus 

Construction  ol  abaanl  anus 

Construction  ol  absent  anus 

Repair,  ■nperforated  anus 

Repair,  doacal  arximaly  

RefMir,  doacal  anomaly  

Repair,  doacal  arxxnaly  

Repair  of  anal  sphincter  „.., 

Repair  of  anal  sptiincter  

Reconstruction  of  anus 

RerrK>val  of  suture  from  anus  ... 

Repair  of  anal  sptiincter  „... 

Repcsr  ol  anal  aphirv^ter  

impiara  arasuai  spnncier 

Dastrudion,  anal  laaion(s) 

Destruction,  anal  lesion(s) 

Ctyosugsiy.  anal  Ission(s) 

Laaar  surgery,  anal  lesion(s)  .... 

Excision  of  ant  lssion(s) 

Destruction,  anal  lesion<s) 

Destruction  ol  hsmortioids  

Destruction  of  hemorrtnids  

Destruction  ol  hemorrtK>«ls  

Cryotfwrapy  ol  rectal  lesion 

Cryottwrapy  of  rectal  lesion 

Tioaiiiier4  ol  anal  Assure 

Treatment  ol  anal  iaaure 

Ligation  ol  hemorrtwids 

Ligation  ol  hamontioids 

Meedto  biopsy  of  hver „ 

Needto  biopsy,  liver _ 

Drainage  of  liver  tosion 

iniectAa^jirale  Iver  cyst  

Wedge  biopey  of  Hver 

Partial  reii«>val  of  liver 

ExtensMe  removal  ol  livar  

Partial  rentoval  of  Nver 

Partial  renwval  ol  Nver 

Partial  removal,  donor  liver 

TranaplanlMion  of  liver  

Tranaplaniabon  ol  liver „... 

Surgery  for  Iver  laaion 

Repair  Bver  wound „... 

Repair  liver  wound 


Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

offico 

of  office 

office 

of  office 

Half 

Total  in 
office 

Total  out 
of  office 

wort( 

practice 

practice 

practice 

practice 

practice 

RVUs'" 

expense 
RVUs 

ex)ense 

RVUs 

ex  sense 
RVUs 

expense 
RVUs 

RVUs 

•1.56 

1.09 

0.28 

1.70 

0.70 

0.12 

3.38 

2.38 

•1.43 

2.29 

0.94 

3.14 

1.49 

0.14 

4.71 

3.06 

•2.57 

2.31 

0.94 

3.41 

1.73 

0.12 

6.10 

4.42 

•4.53 

2.57 

1.22 

4.24 

2.60 

0.52 

929 

7.65 

•5.36 

2.63 

1.22 

4.56 

2.85 

0.85 

10.77 

9.06 

•6.28 

NA 

1.21 

NA 

3.09 

1.06 

NA 

10.45 

•6.67 

NA 

1.21 

NA 

3i1 

122 

NA 

11.10 

•7.42 

NA 

1.54 

NA 

3.77 

125 

NA 

12.44 

•8.24 

NA 

1.54 

NA 

3.97 

1.34 

NA 

13.55 

•8.73 

NA 

1.54 

NA 

4.09 

1.39 

NA 

1421 

•3.72 

2.55 

1.22 

4.00 

2.39 

0.37 

8.09 

6.48 

•4.56 

2.58 

1.22 

4.39 

2.74 

1.13 

10.08 

8.43 

•5.98 

NA 

1.54 

NA 

3.46 

124 

NA 

10.68 

•4.09 

2.56 

1.22 

4.11 

2.46 

0.43 

8.63 

7.00 

•7.13 

NA 

1.54 

NA 

3.62 

0.83 

NA 

11.58 

•1.61 

221 

0.94 

3.15 

1.52 

0.11 

4.87 

324 

•1.61 

227 

0.96 

3.14 

1.53 

0.06 

4.81 

320 

0.50 

0.62 

0.14 

0.87 

0.29 

0.03 

1.40 

0.82 

1.31 

0.70 

0.14 

1.16 

0.47 

0.06 

2.53 

1.84 

0.81 

0.70 

0.14 

1.05 

0.36 

0.06 

1.92 

123 

1.51 

1.06 

0.14 

1.65 

0.53 

0.12 

328 

2.16 

1.32 

0.91 

0.14 

1.43 

0.50 

0.15 

2.90 

1.97 

1.81 

1.02 

0.14 

1.67 

0.60 

0.15 

3.63 

2.56 

2.34 

1^4 

0.14 

2.07 

0.73 

0.20 

4.61 

327 

2.01 

1.01 

0.14 

1.72 

0.67 

025 

3.98 

2.93 

2.68 

0.84 

0.14 

1.66 

0.82 

025 

4.59 

3.75 

•7.25 

NA 

1.54 

NA 

3.74 

124 

NA 

1223 

•7.17 

NA 

1.54 

NA 

3.61 

0.77 

NA 

11.55 

6.73 

NA 

1.51 

NA 

1.51 

0.82 

NA 

9.06 

•12.15 

NA 

1.54 

NA 

4.84 

1.40 

NA 

18.39 

•21.57 

NA 

2.11 

NA 

7.84 

2.50 

NA 

31.91 

•25.94 

NA 

2.11 

NA 

8.92 

3.04 

NA 

37.90 

•23.11 

NA 

1.54 

NA 

7.53 

2.68 

NA 

33.32 

•29.67 

NA 

2.11 

NA 

9.49 

1.93 

NA 

41.09 

•33.21 

NA 

2.11 

NA 

10.32 

2.17 

NA 

45.70 

34.17 

NA 

2.07 

NA 

2.07 

2.37 

NA 

38.61 

•40.52 

NA 

2.11 

NA 

12.03 

2.64 

NA 

55.19 

•8.14 

NA 

1.54 

NA 

3.93 

122 

NA 

1329 

7.78 

NA 

1.51 

NA 

1.51 

0.95 

NA 

1024 

•6.58 

NA 

1.21 

NA 

3.14 

1.02 

NA 

10.74 

•1.54 

2.27 

0.90 

3.17 

1.50 

0.30 

5.01 

3.34 

•11.46 

NA 

1.54 

NA 

4.69 

1.41 

NA 

17.56 

•10.99 

NA 

1.54 

NA 

4.58 

1.35 

NA 

16.92 

•10.09 

NA 

1.54 

NA 

4.35 

121 

NA 

15.65 

•1.91 

2.30 

0.94 

3.24 

1.57 

0.06 

521 

3.54 

•1.86 

2.31 

0.94 

3.24 

1.57 

0.08 

5.18 

3.51 

•1.86 

0.82 

0.50 

1.41 

1.03 

0.06 

3.33 

2.95 

•1.86 

2.31 

0.94 

3.29 

1.62 

0.31 

5.46 

3.79 

•1.86 

2.33 

0.94 

3.30 

1.60 

023 

5.39 

3.69 

•2.76 

2.44 

0.94 

3.67 

1.85 

0.46 

6.89 

5.07 

•4.08 

2.91 

1.48 

4.46 

2.73 

0.17 

8.73 

6.98 

•2.43 

2.31 

0.96 

3.40 

1.75 

0.22 

6.05 

4.40 

•4.30 

2.92 

1.48 

4.56 

2.80 

024 

9.10 

7.34 

•2.69 

2.33 

0.94 

3.53 

1.83 

0.45 

6.67 

4.97 

•4.66 

2.92 

1.48 

4.70 

2.94 

0.52 

9.88 

8.12 

•2.32 

2.29 

0.96 

3.32 

1.70 

0.09 

5.73 

4.11 

•2.04 

2.29 

0.96 

3.26 

1.63 

0.06 

5.36 

3.75 

•2.14 

2.55 

1.20 

3.60 

1.96 

0.12 

5.86 

422 

•3.00 

2.64 

1.20 

3.91 

2.16 

0.17 

7.08 

5.33 

1.90 

4.52 

0.16 

5.96 

0.64 

0.13 

7.99 

2.67 

1.90 

NA 

0.00 

NA 

0.44 

0.13 

NA 

2.47 

•10.28 

NA 

2.25 

NA 

5.24 

1.13 

NA 

16.66 

•9.70 

NA 

1.87 

NA 

4.66 

1.13 

NA 

15.49 

•7.49 

NA 

1.87 

NA 

4.07 

0.67 

NA 

1223 

•22.79 

NA 

2.93 

NA 

9.11 

2.46 

NA 

34.38 

•35  J9 

NA 

2.93 

NA 

12.12 

3.59 

NA 

51.10 

•31.58 

NA 

2.93 

NA 

1129 

3.61 

NA 

46.48 

•34.25 

NA 

2.93 

NA 

11.93 

3.69 

NA 

50.07 

39.15 

NA 

0.16 

NA 

9.82 

4.77 

NA 

53.74 

•81.52 

NA 

883 

NA 

30.49 

8.49 

NA 

120.50 

•68.60 

NA 

6.83 

NA 

27.50 

7.79 

NA 

103.89 

•9.68 

NA 

1.87 

NA 

4.75 

1.59 

NA 

16.02 

•1256 

NA 

1.87 

NA 

5.36 

1.49 

NA 

19.41 

•17.28 

NA 

2.25 

NA 

7.01 

2.18 

NA 

26.47 

'  CPT  oodn  and  dMcilpSoro  only  ••  copynf^t  1 986  American  Msdcal  Aatodabon.  M  RIghls  RaMrved  Applcabia  FARS/Df  ARS  lvf*i 
>Capyn|^  19M  Amarican.Danial  Aaaoaaaon.  All  nghis  reoarvad 
*  *  Mteaiaa  RVUt  ara  no)  lor  Madcai*  PaymanL 
"  Mok  RVUi  ncrsaaad  n  gtobal  auvcal  padi^a 
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CPT'/ 
HCPCS2 


47361 

47362 

47400 

47420 

47425 

47460 

47480 

47490 

47500 

47505 

47510 

47511 

47526 

47530 

47550 

47552 

47553 

47554 

47655 

47556 

47600 

47605 

47610 

47612 

47620 

47630 

47700 

47701 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 

47765 

47780 

47785 

47800 

47801 

47802 

47900 

48000 

48001 

48005 

48020 

48100 

48102 

48120 

48140 

48145 

48146 

48148 

48150 

48152 

48153 

48154 

48155 

48180 

48400 

48500 

48510 

48520 

48540 

48545 

48547 

48554 

48556 

49000 

49002 

49010 

49020 


ADDENDUM  U.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


MOO 


Status 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 


Description 


Repair  Hver  wound 

Repair  liver  wound 

Incisioo  of  liver  duct „ 

Incision  o(  tiUe  duct _ 

Incision  o(  t5ile  duct „ 

Incise  bile  duct  sphincter _ 

Incision  of  gallttedder _.. 

Incision  of  gaNtsiadder 

Injection  for  Kver  x-rays  

Injection  for  liver  x-rays  

Insert  catheter,  t>ile  duct 

Insert  t)ile  duct  drain 

Change  t)ile  duct  catheter  

Revise,  reinsert  bile  tube „ 

Bile  duct  endoscopy  

aiiary  erxJoscopy,  thru  skin  .._ 

Biliary  endoscopy,  thru  skin 

Biliary  endoscopy,  ttmj  skin  .„. 
Biliary  endoscopy,  thoj  skin  .... 
Biliary  endoscopy,  thru  skin  .... 

Removal  of  galltjladder 

Removal  of  gallbladctor 

Removal  of  gaWadder „„ 

Removal  of  giilfcladder „„ 

Removal  of  gaMbladder 

Remove  bite  duct  stone „. 

ExploTcition  of  bite  ducts  _ 

Bite  duct  revision  „ 

Exciskxi  of  bite  duct  tunxx 

Exdswn  of  bite  duct  tumor  

Exdsioo  of  bite  duct  cyst 

Fusion  of  bile  duct  cyst 

Fuse  gaNbtadder  &  bowel „ 

Fuse  upper  gi  structures „ 

Fuse  gaMadder  &  bowel 

Fuse  gaaUadder  &  bovral 

Fuse  bSe  ducts  and  bowel 

Fuse  Irvef  ducts  &  bowei  , 

Fuse  bite  ducts  arx)  towel 

Fuse  bile  ducts  and  tx>wel 

ReconstrucfKX)  of  bile  ducts  .... 
Racement,  bite  duct  support  ... 

Fuse  liver  duct  &  intestine 

Suture  bite  duct  mjury  ......„„ 

Drainage  of  abdomen 

Placement  of  drain,  pancreas  .. 

Resect/debride  pancreas 

Removal  of  pancreatk:  stone  ... 

Biopsy  of  parxreas 

Needte  biopsy,  pancreas 

Removal  of  pancreas  lesion  .... 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy 

Removal  of  pancreatk:  duct 

Partial  removal  of  pancreas 

Pancreatectomy  

Pancrectteciomy  ...... , 

Pancreatectomy „..._ 

Removal  of  pancreas 

Fuse  pancreas  and  bowel 

Iniectkxi,  Irtraoperatrve 

Surgery  of  pancreas  cyst 

Drain  pancreatic  pseudocyst  .... 
Fuse  pancreas  cyst  and  bowat . 
Fuse  pancreas  cyst  and  bowel . 


PhysKian 

work 
RVUs>« 


Duodenal  axduann  

TransptarMtograR  pancreas 

Removal.  aHograft  pancreas 

Expkxatwn  of  abdomen 

Reopening  of  abdomen  

Exptoralion  behind  abdomen 

Drain  abdominal  abscess  I 


•30.25 
•11.88 
•20.86 
•16.72 
•16.68 
•15.17 
•9.10 
•7.23 
1.96 
0.76 
•7.83 
9.91 
•5.56 
•5.85 
3.02 
6.04 
6.35 
9M 
756 
8.56 
•11.42 
•12J6 
•15.83 
•15.80 
•17.36 
•9.11 
•14.93 
•27.81 
•19.37 
•25.44 
•15.81 
1Z53 
•13J8 
•16.08 
•15.54 
•17.95 
•21.74 
•20.93 
•22.29 
•26.23 
•19.60 
•12.76 
•18.13 
•16.74 
•14.91 
15.54 
17.57 
•14.22 
•11.08 
•4.68 
•14.36 
•20.78 
•21.76 
21.73 
•15.71 
•43.48 
•39.63 
•43.38 
36.50 
•22.32 
•22.39 
1.95 
•13.84 
•12.96 
•14.12 
•17.86 
•16.47 
•23.40 
♦34.17 
13.89 
•11.68 
•10.49 
•12.28 
•16.79 


Direct  in 

offne 

practKe 

expense 

RVUs 


NA 
NA 
^4A 
NA 
^4A 
NA 
NA 
NA 
NA 
4.87 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.98 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  offtee 
practwe 
emense 
RVUs 


2.21 

1.51 

2.25 

1.87 

1.87 

1.87 

2.25 

2.25 

0.16 

0.09 

0.17 

0.17 

0.89 

1.39 

0.16 

0.14 

0.14 

0.14 

0.16 

0.16 

1.68 

1.68 

1.74 

1.68 

1.68 

1.45 

2.21 

2.60 

2.21 

2.21 

1.87 

1.84 

2.21 

2.21 

2.21 

2.21 

2.21 

2.60 

2.21 

2.60 

2.21 

2.21 

2.60 

2.21 

1.82 

1.82 

1.82 

1.58 

1.92 

0.38 

1.58 

1.92 

2.17 

2.93 

2.17 

3.41 

3.41 

3.41 

3.41 

3.41 

1.82 

0.00 

1.75 

1.75 

1.58 

1.58 

1.82 

1.58 

4.30 

2.17 

1.44 

1.66 

1.66 

1.88 


Total  In 

office 

practee 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
6.13 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
5.94 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  offk» 
practce 
expense 
RVUs 


10.07 
4.71 
7.61 
6.38 
6.48 
6.01 
5.09 
4.41 
0.66 
0J1 
1.98 
2.44 
2.33 
3.01 
0.94 
1.54 
1.70 
2.31 
1.92 
2.14 
4.90 
5.14 
6.03 
6.16 
6.37 
3.85 
6.31 
9.68 
7.48 
8.81 
6.12 
1.84 
6.05 
6.76 
6.57 
72a 
8.01 
8.40 
8.18 
9.51 
7£2 
5.67 
7.52 
6.89 
5.80 
6.04 
6.54 
5.38 
4.94 
1.54 
5.52 
7.51 
8.10 
8.76 
6.46 
14.73 
13.88 
14.70 
13.20 
9.98 
7.70 
0.48 
5.53 
5.29 
5.55 
6.42 
622 
7.62 
13.64 
6.06 
4.62 
4.59 
5.00 
6.18 


practKe 
RVUs 


3.41 

1.22 

1.36 

1.99 

2.45 

1.82 

1.59 

0.38 

0.14 

0.14 

0.25 

0.25 

0.16 

0.19 

0.35 

0.21 

0.62 

0.67 

0.30 

0.30 

1.58 

1.75 

2.00 

3.05 

2.36 

0.40 

1.58 

1.90 

2.46 

2.46 

1.71 

1.53 

1.93 

2.47 

2.14 

3.02 

2.53 

2.97 

2.73 

2.73 

2.43 

0.81 

1.75 

2.43 

1.40 

1.89 

2.14 

1.57 

0.79 

0.25 

2.07 

2.63 

3.16 

1.92 

1.68 

4.75 

4.75 

4.75 

4.75 

4.26 

2.63 

0^4 

1.66 

1.44 

2.43 

2.65 

1.79 

2.58 

4.16 

1.69 

1.40 

1.21 

1.31 

0.91 


Told  in 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.03 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.87 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
ofoflioe 


43.73 
17.81 
29.83 
25.09 
25.61 
23.00 
15.78 
12.02 
2.76 
1.21 
10.06 
12.60 
8.04 
9.05 
4.31 
7.79 
8.67 
12.04 
9.78 
11.00 
17.90 
19.25 
23.86 
25.03 
26.09 
13.36 
22.82 
36.39 
29.31 
36.71 
23.64 
15.90 
21.36 
25.31 
24.25 
28.26 
32.28 
32J0 
33.20 
36.47 
29.55 
19.24 
27.40 
26.06 
22.11 
23.47 
26.25 
21.17 
16.81 
6.47 
21.95 
31.12 
33.02 
32.41 
23.85 
62.96 
56.26 
62.63 
54.45 
36.56 
32.72 
2.67 
21.03 
19.68 
22.10 
26.93 
24.46 
33.60 
51.97 
21.64 
17.70 
16.29 
18.59 
23.88 


"  CPT  ccKteB  and  (Jeicnp»KXis  only  are  copynghl  1996  Amencan  Msdcal  AuodMnn.  All  Rights  ftesarvwJ.  A(«*c*t)le  FARSrtJFARS  Apptv 
'Copyngnt  1994  Amancan  Dantal  Asaooalion.  All  nghts  raaorved 


InOcalaa  RVUs  are  nol  tor  Madlcara  Paymant. 
'  Wof«  RVUs  incraaaad  m  gtabal  surgical  packiga. 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS' 


49021 
48040 
49060 
49060 

49061 
49085 
49160 
49200 
48201 
48215 
48220 
48250 
482S5 
49400 
48420 
48421 
48422 
4842S 
48426 
48427 
49428 
49429 
49496 
49496 
49600 
48601 
48505 
49507 
48S20 
48621 
4862S 
48540 
48560 
48663 
48665 
48667 
48660 
48661 
48666 

48668 

49670 
49672 
46680 
48682 
40586 
48687 
40600 
40000 
48006 


48610 
48611 
48800 
48805 
50010 
50020 
50040 
50045 
50060 
50065 
50070 
50075 
50060 
50061 
50100 
50120 
501 26 
50130 
50135 
50200 
50206 
50220 
SQ22S 


MOO 


Status 


Descriplion 


Ofain  abdonwiBl  abscsss 

UfWn  aDOOmlnal  nimfJttflB  

Drain  abdominal  abscess  

Puncture,  peritoneal  cavity  

Removal  of  atxlominal  fluid 

Remove  abdomen  foreign  body 

Biopsy,  abdominal  mass 

Removal  of  abdominal  laaion  ... 
Removal  of  abdominal  lesion  ... 

EMxe  sacral  spine  tumor  

Multiple  surgery,  abdomen 

Excision  of  umblicus  

Removal  of  omer4un  „ 

Air  injection  rnto  abdomen 

Inaert  abdominal  drain 

Inaart  abdominal  drain 

Remove  perm  carwiula/cattteier 
Inaert  abdomen-venous  ckain  ... 
Revise  abdorrten-verxMs  shur4 

Injection,  abdominal  shunt 

LiQalion  at  stxrt 

Removal  ol  shunt „. 

Repair  Inguiral  hernia,  init 

ReJDeir  inguinal  hernia,  init 

Repair  mguinaJ  f>emia 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 

Repair,  inguinal  hernia 

Rerepair  inguirtal  hernia  

Repair  inguinal  hernia,  rec  _ 

Repair  inguinal  hernia 

Repair  lumbar  hernia 

Repair  (emoral  hernia 

Repair  femoral  hernia,  inS  

Rajseir  femoral  hemia 

Repair  fenxxal  herria.  recur ..... 

Repair  abdominal  hernia  

Repair  inciaional  hemia 

Rerepair  abdominal  hemia 

Repair  incisional  hemia 

Hernia  repair  w/mash  _.. 

Repair  epigsatric  hemia 

Repair,  epigastric  hemia 

Repair  umbilical  hernia 

Repair  umbikcal  hemia 

Repair  umbilical  hernia 

Repair  umbilcal  hernia 

Repair  abdominal  hemia  

Repair  umbilical  laaion 

Repair  umbiical  laaion 

Repair  umbfeal  laaion 

Repair  umbKcal  laaion 

Repair  umbVcal  laaion _„. 

RefMir  of  abdomiTMl  wa« 

Omental  flap 

Ejiptoraion  ot  Iddney 

Drainags  ol  tdckwy  abscess 

Drainage  ol  kiarwy „ 

Expkxabon  ol  ludney 

Removal  ol  kidney  stone 

Incision  ot  kidney 

Incision  ol  kidney 

Removal  of  kidney  stone „.. 

Removal  ol  kidney  stone 

Removal  ol  kidney  atone 

Revise  kidney  biood  vessels  .... 

ExploratKXi  of  kklney  

Explore  and  drain  kklney 

Removal  of  kidney  stone  

Exptoraaon  ol  kidney 

Biopsy  Ol  kidney  

Biopsy  ol  kidney  

Removal  ol  kidney „ 

Removal  ol  kidney 


Physician 

work 
RVUs'< 


9.06 

•9.94 

•11.66 

^J36 

1.26 

•8.93 

1.73 

•10.25 

'UM 

•22.36 

•14.88 

•8.35 

•11.14 

1.88 

2.22 

•5.54 

•6.25 

•11.37 

•9.63 

0.89 

•2.38 

•7.40 

•5.89 

•8.79 

•4.68 

•7.58 

•6.49 

7.40 

•8.22 

•10.22 

•7.32 

•8.87 

•7J7 

•8.06 

•7.71 

•9.52 

•9.88 

•12.17 

•9.88 

•12J0 

4J6 

•4.86 

•5.75 

•3.51 

•5.68 

•5.32 

•8.46 

•7.29 

•10.35 

•22.66 

•18.60 

•1050 

8.25 

•12.28 

6.55 

•10.96 

•14.66 

•14.94 

•15.46 

•19.30 

•20.79 

•20.32 

•25.34 

•14.71 

•21.80 

•16.09 

•15.91 

•1652 

•17.29 

•19.18 

2.63 

•11.31 

•17.15 

•20.23 


Direct  in 

office 

practkse 

Bmense 

RVUs 


1.88 
NA 
NA 

1.16 

1.16 
NA 

2.29 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.21 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  off k:« 
practk:e 
expense 
RVUs 


1.88 
1.88 
1.68 
0.11 
0.11 
1.60 
0.16 
1.66 
1.88 
2.77 
1.66 
1.58 
1.66 
0.16 
0.16 
1.44 
0.85 
1.66 
1.66 
0.16 
0.92 
0.92 
1.26 
2.15 
1.26 
1.26 
1.25 
1.96 
1.61 
1.31 
1.52 
1.52 
1.25 
1.34 
1.59 
1.34 
1.52 
1.34 
1.59 
1.34 
0.00 
1.25 
1.34 
1.28 
1.91 
1.52 
1.31 
1.52 
1.51 
1.88 
1.72 
1.72 
1.69 
1.66 
0.00 
2.13 
3.80 
3.28 
2.13 
2.13 
2.13 
2.13 
2.45 
3.28 
3.28 
2.13 
2.13 
2.13 
2.13 
2.13 
0.16 
1.80 
2.13 
2.13 


Total  in 

office 

prantK« 

experfse 

RVUs 


4.48 
NA 
NA 

1.73 

1.71 
NA 

3.22 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.32 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practce 
expense 
RVUs 


4.48 
4.75 
5.07 
0.45 
0.43 
4.05 
0.62 
4.64 
6.10 
8.62 
5.84 
3.96 
4.72 
0.65 
0.73 
3.14 
2.58 
4.91 
4.37 
0.40 
1.69 
2.91 
3.04 
4.78 
2.77 
3.44 
3.16 
4.24 
4.01 
4.08 
3.71 
4.04 
3.35 
3.62 
3.90 
4.00 
4.28 
4.57 
4.40 
4.63 
1.20 
2.79 
3.16 
2.51 
3.77 
3.22 
3.22 
3.71 
4.27 
7.65 
6.38 
4.68 
1.69 
4.88 
1.61 
5.25 
8.03 
7.41 
6.18 
7.09 
7.45 
7.34 
8.89 
7.47 
9.09 
6.42 
6.35 
6.45 
6.66 
7.15 
0.82 
4.83 
6.67 
7.40 


Mal- 
practice 
RVUs 


0.91 
1.27 
1.01 
0.08 
0.07 
0.67 
0.20 
1.70 
2.50 
1.50 
2.53 
0.96 
1.15 
0.17 
0.20 
0.81 
0.81 
1.78 
1.07 
0.03 
0.24 
0.77 
0.95 
1.08 
0.95 
1.08 
0.94 
1.08 
1.11 
1.08 
1.16 
1.12 
0.97 
0.97 
1.26 
1.26 
1.19 
1.19 
1.35 
1.35 
0.59 
0.91 
1.18 
0.94 
0.94 
091 
0.91 
1.22 
077 
1.77 
0.96 
1.27 
058 
0.75 
0.80 
1.13 
0.85 
0.62 
0.89 
1.21 
1.35 
1.35 
1.62 
1.15 
1.44 
1.35 
1.24 
1.06 
1.26 
1.63 
0.22 
0.69 
1.43 
1.70 


Total  In 
office 


14.45 
1^ 
NA 
3.16 
3.04 
NA 
5.15 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.75 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  offica 


14.45 

15.96 

17.74 

1.88 

1.76 

13.65 

255 

16.59 

23.44 

32.57 

23.25 

13.27 

17.01 

2.70 

3.15 

9.49 

9.64 

18.06 

15.07 

1.32 

4.31 

11.06 

9.88 

14.65 

8.40 

12.10 

10.59 

12.72 

13.34 

15.38 

12.19 

14.03 

11.69 

12.65 

12.87 

14.78 

15J5 

17.93 

15.63 

18.28 

6.68 

8.56 

10.09 

6.96 

10.39 

9.45 

10.59 

12.22 

15.39 

32.08 

25.94 

16.45 

10.52 

17.91 

8.96 

17.36 

23.54 

22.97 

22.53 

27.60 

29.59 

29.01 

35.85 

23.33 

32.33 

23.86 

23.50 

24.03 

25.21 

27.96 

3.67 

16.83 

25.25 

29.33 


■  CPT  oodw  and  dncnittarw  only  ar«  copyngM  1996  Amahcan  IkMkail  AssocMmi  Al  IV^ 
>Ccpyn^  1904  Amancan  Oantal  Aaaociaton  AH  ngms  r 

>  *  kKtcalaa  RVUa  ara  not  tor  l4K>ca(«  Paymant. 

«' Wok  RVUs  ncfvaaad  m  gUMl  iurgical  pacfcaga. 


UMI 


Fpdpr3<  Rpgister  /  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Proposed  Rules 


33241 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS3 


S0230 
50234 
50236 
50240 
50280 
50290 
50320 
50340 
50360 
50365 
50370 
50380 
50390 
50392 
50393 
50394 
50395 
50396 
50396 
50400 
50405 
50500 
50520 
50525 
50526 
50540 
50561 
50553 
50555 
50557 
50566 
50561 
50670 
50572 
50574 
50575 
50576 
50678 
50580 
50590 
50600 
50605 
50610 
50620 
50630 
50650 
50660 
50684 
50686 
50688 
50690 
50700 
50715 
50722 
50726 
50727 
50728 
50740 
50750 
50760 
50770 
50780 
50782 
50783 
50785 
50800 
50810 
50815 
50820 
50825 
50830 
50840 
50845 
50860 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Removal  o1  kidney 

Removal  of  kidney  &  ureter  .... 
Removal  o(  kklr>ey  &  ureter  .... 

Partial  removal  ot  kidrtey  

Removal  of  kidriey  leeion  

Removal  of  kidney  lesion  

Removal  of  donor  kklney 

Removal  of  kkJney 

Tranaplartation  of  kidney  

Transplartation  of  kidney  

Remove  transplanted  kidr>ey  .. 

Retmptontation  of  kidney  

Drairnge  of  kidney  lesion „ 

Jneert  kiAwy  drain  

Insert  ureteral  tube  

injection  for  kidney  x-ray  

Create  passage  to  kkJriey 

Measure  kidney  pressure  

Change  kidney  tutse „.. 

Revision  of  kidney/ureter 

Revision  of  kidney/ureter _, 

Repair  of  kkJney  wound 

CkMe  kidney-skin  fistula  „. 

Repair  renal-abdomen  fistula  . 
Repair  renal-atxlomen  fistula  . 
Revision  of  horseshoe  kidney 

KkJney  endoscopy  

Kidney  endoscopy  , 

Kidney  endoscopy  &  biopsy  ... 
Kidrwy  endoscopy  &  treatment 
Renal  endoscopy:  radiotracer  . 
Kkjney  endoscopy  &  treatment 

Kidney  erxtoscopy  „ 

Kidney  endoscopy  „ 

Kidney  endoscopy  &  biopsy  _, 

Kidney  erxloscopy  

KkJney  endoscopy  &  treatment 
Renal  endoscopy;  radiotracer  ., 
Kidney  endoscopy  &  treatment 
Fragmenting  of  kidney  stone  ... 

Exptoration  of  ureter 

Insert  ureteral  support  

Removal  of  ureter  storw 

Removal  of  ureter  stone  

Rerrxjval  of  ureter  stone „ 

RefTXjval  of  ureter  

Removal  of  ureter 

Injectkxi  for  ureter  x-ray  „. 

Measure  ureter  pressure  

Change  of  ureter  tutie  

Iniectkxi  lor  ureter  x-ray  

Revision  o<  ureter  

Rotooae  of  ureter 

Ratease  of  ureter 

Retaasa/revise  ureter 

Revise  ureter  „.> 

Revise  ureter  

Fusion  of  ureter  &  kidney 

Fusion  of  ureter  &  kidney 

Fusion  of  ureters 

Splicing  of  ureters _ 

Reknplanl  uielar  in  bladder  ..... 

ITeiwiplant  ureter  in  bladder 

Relmplanl  ureter  in  bladder  .„.. 

Retmplant  ureter  In  bladder 

Implant  ureter  in  bowel  „., 

Fusion  of  ureter  &  IXMvel  

Urine  shunt  to  tiowel 

Construct  bowel  bladder .„. 

Construct  bowel  bladder _. 

Revise  urine  flow „., 

Replace  ureter  by  bowel .„, 

ApperxJico-vesicostomy „.. 

Jnnaptar*  ureter  to  skin 


Physician 

work 
RVUs 3 < 


•22.07 

•22.40 

•24.86 

•22.00 

•15.67 

•14.73 

•22^1 

•12.15 

•31.53 

•36.81 

•13.72 

•20.76 

1.96 

3.38 

4.16 

0.76 

3.38 

2.09 

1.46 

•19.50 

•23.93 

•19.57 

•17.23 

•22.27 

22.15 

•19.93 

5.60 

5.99 

6.53 

6.62 

6.78 

7.56 

9.54 

10.35 

11.02 

13.98 

10.99 

11.35 

11.86 

•9.09 

•15.84 

•15.46 

•15.92 

•15.16 

•14.94 

•17.41 

•1935 

0.76 

1.51 

•1.17 

1.16 

•15.21 

•18.90 

•1635 

•18.49 

7.57 

11.13 

•18.42 

•19.51 

•18.42 

•19.51 

•18J6 

18.23 

19.17 

•20.52 

•14.52 

•20.05 

•19.93 

•21.89 

•28.18 

•31.28 

•20.00 

•20.89 

•15.36 


Direct  In 

office 

practce 

eiraense 

RVUs 


UA 
^4A 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.15 
NA 
NA 

1.45 
NA 
NA 
NA 
NA 
NA 
NA 
UA 

1.24 

4.80 

4.99 

5.02 
NA 

4.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.06 
NA 
NA 
HA 
NA 
NA 
NA 
HA 
NA 

1.59 
NA 

4.04 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 

NA  I 


Direct  out 

of  offk» 

practKe 

en>ense 

RVUs 


2.13 

2.13 

3.28 

3.28 

2.13 

2.13 

2.13 

3.28 

4.30 

4.30 

3.28 

3.80 

0.16 

0.16 

0.16 

0.09 

0.16 

0.16 

0.16 

2.13 

2.78 

2.46 

2.84 

3.28 

3.22 

2.13 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

1.65 

2.12 

2.12 

2.12 

2.12 

2.12 

2.29 

2.29 

0.06 

0.16 

0.89 

0.09 

2.12 

2.56 

2.12 

2.35 

2.35 

2.56 

2.12 

2.29 

2.29 

2.29 

229 

2.29 

2.56 

2.29 

2.86 

3.15 

2.86 

2.86 

3.15 

2.86 

2.86 

2.13 

2.29 


Total  in 

office 

practice 

ejoense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.23 
NA 
NA 
2.10 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.79 
7.20 
7.62 
768 
NA 
7.26 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.28 
NA 
5.19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
en)enae 
RVUs 


7.83 
7.86 
9.83 
9.19 
6.28 
6.08 
7.99 
7.15 
13.08 
14.16 
7.43 
9.56 
0.66 
0.98 
1.17 
0.29 
1.00 
0.67 
0.53 
7.17 
9.01 
7.64 
7.57 
9.31 
3.22 
7.30 
1.47 
1.55 
1.73 
1.76 
1.71 
1.97 
2.32 
2.63 
2:75 
3.47 
2.77 
Z96 
2JS7 
4.22 
6.27 
6.10 
6.33 
6.16 
6.13 
6.87 
7.41 
0.29 
QM 
1.35 
0.37 
6.20 
7.58 
6.60 
7.30 
4.64 
5.72 
7.03 
7J4 
7.15 
7.40 
7.14 
7.11 
7.64 
7.68 
7.00 
8.81 
a46 
8.83 
10.74 
10.84 
8.17 
7.47 
6.41 


Mal- 

practKe 

RVUs 


1.84 

1.65 

1.74 

1.70 

1.16 

1.19 

2.40 

2.24 

4.24 

3.89 

1.92 

1.71 

0.15 

0.20 

0.26 

0.05 

0.29 

0.05 

0.05 

1.36 

1.74 

1.64 

1.50 

1.99 

2.32 

1.54 

0.21 

0.17 

0.45 

0.49 

0.14 

0.49 

0.14 

0.75 

0.64 

0.97 

0.77 

1.19 

0.35 

0.97 

1.01 

0.60 

1.17 

1.16 

1.25 

1.21 

1.53 

0.05 

0.04 

0.04 

0.03 

1.29 

1.49 

1.97 

1.75 

0.51 

0.77 

1.88 

1.26 

1.48 

1.53 

1.46 

1.46 

1.46 

1.80 

1.51 

1.75 

2.75 

2.50 

3.33 

2.27 

1.35 

1.36 

1.16 


Total  in 
office 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.04 
NA 
NA 
3.61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.60 

13.36 

14.60 

14.79 
NA 

15.34 
NA 
NA 
NA 
h4A 
t4A 
NA 
NA 

14.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.83 
NA 

6.38 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


31.74 

31.91 

36.43 

32.69 

23.11 

22.00 

32.60 

2^M 

48.85 

54.86 

23.07 

32.03 

2.77 

4.56 

5.59 

1.10 

4.67 

2.81 

2.04 

28.03 

34.68 

28.85 

26.30 

33.57 

27.69 

28.77 

7.28 

7.71 

8.71 

8.87 

8.63 

10.06 

12.00 

13.73 

14.41 

18.42 

14.53 

15.49 

15.06 

14.28 

23.12 

22.16 

23.42 

22.48 

22.32 

25.49 

28.49 

1.10 

2.09 

2.56 

1.56 

22.70 

27.97 

24.92 

27.54 

12.72 

17.62 

27.33 

28.11 

27.05 

28.44 

26.96 

26.80 

28.27 

30.00 

23.03 

30.41 

31.14 

33.22 

42.25 

44.39 

29.52 

29.71 

22.93 


<  CPT  coea*  and  dMcnplior«  only  are  copyng^  1996Afnanc«i 
•CcpyXi^  1904  Amancan  DtrUt  AaaocMnn.  All  rights 
>*  IndkalM  RVUt  ara  not  tor  Madewa  PaymanL 
<*  Weill  RVUa  mciaaaad  in  glabal  turgfcal  package. 


Madcal  AsaocMbon  Al  nghts  Hsaemed.  ApphatHe  FARS/OFARS  A«p»y. 


'r:-%. 


Vol.  62.  No.  117  /  Wednesday.  June  IP 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS^ 


50900 

50920 
50030 
50040 
S0961 
50053 
50966 
50057 
50050 
50961 
50970 
50072 
50074 
50978 
50978 
50900 
51000 
51006 
51010 
51020 
51030 
51040 
51045 
51060 
51060 
51065 
51060 
51500 
51520 
51525 
51530 
51536 
51560 
51555 
51566 
51570 
51575 
51580 
51585 
51590 
51506 
51596 
51507 
51600 
51605 
51610 
51700 
51705 
51710 
51715 
51720 
51725 
51726 
51725 
51726 
51726 
51726 
51736 
51736 
51738 
51741 
51741 
51741 
51772 
51772 
51772 
51784 
51784 
51784 
51786 
51786 
51786 
51792 
51792 


MOO 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 


Status 


Oescription 


Repair  of  ureter 

Cioeure  ureter/skin  fistula 

Closure  ureter/tx>wel  fistula  ..... 

Releese  of  ureter „.... 

Endoscopy  ot  ureter  „..._. 

Endoscopy  of  ureter  

Ureter  erxloscopy  &  tiiopey  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  

Ureter  erxjoscopy  &  catheter  ... 

Ureter  endoscopy  &  biopsy  

Ureter  erxloscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  erxloscopy  &  treatment 

Drainaos  of  btaddor 

Oiainags  of  biaddsr 

Draiiags  of  biaddsr 

Incise  &  treat  tiladder 

irxase  &  treat  bladder  

Incise  &  drain  bladder 

Incise  bladder,  drain  ureter 

Removal  of  bisidder  stone  

Removal  o4  ureter  stone 

Removal  of  ureter  stone _.. 

Orainaoa  of  bladder  abscess  ... 

Removal  of  bladder  cyst 

Removal  of  bladder  lesion 

RefTX>val  of  bladder  lesion 

Removal  of  bladder  lesion 

Repair  of  ureter  lesion  

Partial  removal  of  bladder  _ 

Partial  removal  of  bladder  

Revise  bladder  &  ureler(s)  

Removal  of  bladder  

Removal  of  bladder  &  nodes  ... 
F^emove  bladder  revise  tract  .. 
Removal  of  bladder  &  nodes  ... 
Remove  bladder:  revise  tract  .. 
Remove  bladder,  revise  tract  .. 
Remove  bladder,  create  pouch 
Removal  of  pelvtc  stnx:tures  ... 

Iniectxin  for  tiiadder  x-ray 

Preparation  for  bladder  xray  .... 

Iniection  for  bladder  x-ray 

Imgation  of  bladder „ 

Ctiange  of  bladder  tube 

Cliange  of  bladder  tube 

Endoscopic  miection/implant  ~. 

Treatment  of  bIsKtder  lesion 

Simple  cystometrogram 

Sirryle  cyslometrogf am 

Simple  cyatometrogram „.. 

Cornpiex  cystometrogram _. 

Complex  cystometrogram „. 

Corripiex  cyatometrogram 

Urirw  flow  measuremerM „ 

Urine  flow  meastfemeni 

Uhfw  fkMv  measurement „. 

Electro-orollowmetry,  first  

Electro-uroflowmetry.  first  

Electro-uroftowmetry,  first  _ 

Urettva  pressure  profile 

Urethra  pressure  profile 

Urethra  pressure  profile 

Anal/uilnary  rrHJSde  study  

AnaMrinary  musde  study  

AnaMalnary  musde  Study  

AnalAjrinary  musde  study  

AnalA«lnary  musde  study  

AnalAjrtrtary  muscle  study  

Urinary  reflex  study 

Urinary  reflex  study 


Ptiysidan 

work 
RVUs" 


•13.62 

•14J3 

*18.72 

•14.51 

5.84 

6.24 

6.75 

6.79 

4.40 

6.05 

7.14 

6.89 

9.17 

9.04 

5.10 

6.85 

0.78 

1.02 

•3.53 

•6.71 

•6.77 

•4.40 

•6.77 

•6.92 

•8.85 

•8.85 

•5.96 

•10.14 

•929 

•13.97 

•12J8 

•12.57 

•15.66 

•21.23 

•21.62 

•24.24 

•30.45 

•31.08 

•35.23 

•32.66 

•37.14 

•39.52 

•38.36 

0.88 

0.64 

1.06 

0.88 

•1.02 

•1.40 

3.74 

1.96 

•  151 

1.51 

0.00 

1.71 

1.71 

0.00 

0.61 

0.61 

0.00 

1.14 

1.14 

0.00 

1.61 

1.61 

0.00 

153 

153 

OJOO 

153 

153 

0.00 

1.10 

1.10 


Direct  in 

office 

practice 

expertse 

RVUs 


NA 

NA 

NA 

NA 

1.28 

4.80 

4.83 

4.84 

NA 

6.14 

NA 

NA 

NA 

NA 

t^ 

NA 

0.80 

1.16 

2.24 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.26 

4.24 

4.43 

1.25 

1.17 

1.77 

1.21 

1.37 

2.04 

0.17 

1.87 

1.68 

0.17 

1.51 

0.77 

0.17 

0.60 

1.00 

0.17 

0.83 

1.71 

0.17 

1.54 

1.34 

0.17 

1.17 

1.34 

0.17 

1.17 

1.31 

0.17 


Direct  out 
of  office 
practice 
eimerfse 
RVUs 


2.12 
2.12 
2.12 
2.12 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.71 
2.12 
2.12 
1.85 
2.12 
1.85 
2.12 
2.12 
2.12 
1.86 
2.12 
2.12 
2.12 
2.12 
2.12 
2.29 
2.56 
2.58 
2.86 
3.15 
3.15 
2.86 
2.86 
3.15 
3.15 
0.09 
0.09 
0.09 
0.16 
0.89 
0.89 
0.16 
0.16 
2.04 
0.17 
1.87 
1.68 
0.17 
1.51 
0.77 
0.17 
0.60 
1.00 
0.17 
0.83 
1.71 
0.17 
1.54 
1.34 
0.17 
1.17 
1.34 
0.17 
1.17 
1.31 
0.17 


Total  in 

ofDce 

practice 

eimense 

RVUs 


NA 

NA 

NA 

NA 

2.88 

7.25 

7.42 

7.44 

NA 

8.87 

NA 

NA 

1^ 

NA 

NA 

NA 

1.16 

1.65 

3.53 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.39 

5.31 

5.64 

1.72 

1.66 

2.50 

2.36 

2.10 

2.85 

0.56 

2.29 

2.45 

0.60 

1.85 

1.09 

0.35 

0.74 

1.48 

0.47 

1.01 

2.47 

0.58 

1.89 

2.00 

0.56 

1.44 

2.00 

0.56 

1.44 

1.89 

0.47 


Total  oul 
of  office 
practice 
exper^se 
RVUs 


<  CFT  oodM  ax)  dMCripSons  only  ar*  copyrt^  1996  Amarican  Matteal  Ataocalnn.  Al  Ftghl*  RaMrvad  AppicAls  FARS/DFARS  Apply. 
'Capyn(^  1904  Amancan  Oantal  AMOOoaor  AU  ngnts  resarvao 

*  »  Initriiai  RVUt  ara  nol  lor  MaOcara  PaymarH 

<  *  Wall  RVU*  ncraasad  m  glotial  ajrgKal  padiaga. 


5.82 
5.94 
6.95 
5.97 
152 
1.60 
1.73 
1.74 
1.23 
1.58 
1.88 
1.74 
2.35 
2.31 
1.42 
1.77 
0.38 
0.43 
1.67 
4.21 
4.16 
3.39 
4.18 
3.93 
4.78 
4.68 
4.01 
4.76 
4.81 
5.88 
5.52 
5.59 
6.27 
7.73 
8.22 
8.81 
10.66 
11.09 
12.09 
1151 
12.36 
13.25 
13.18 
0.31 
0.26 
0.35 
0.40 
1.31 
1.42 
1.06 
0.64 
2.85 
0.56 
2.29 
2.45 
0.60 
1.85 
1.09 
0.35 
0.74 
1.48 
0.47 
1.01 
2.47 
0.58 
1.89 
2.00 
0.56 
1.44 
2.00 
0.56 
1.44 
159 
0.47 


N/lal- 

practice 

RVUs 


1.15 
0.99 
1.22 
0.95 
0.17 
0.16 
0.25 
0.25 
0.29 
0.26 
0.52 
0.16 
0.65 
0.62 
0.48 
0.30 
0.05 
0.04 
0.11 
0.71 
0.43 
0.75 
0.50 
0.70 
1.19 
0.71 
0.57 
1.21 
0.87 
1.06 
1.02 
1.14 
1.17 
1.31 
1.67 
1.62 
2.25 
2.04 
2.42 
2.56 
3.34 
3.45 
4.31 
0.03 
0.03 
0.02 
0.02 
0.04 
0.06 
0.27 
0.06 
0.11 
0.07 
0.04 
0.13 
0.08 
0.05 
0.04 
0.03 
0.01 
0.06 
0.04 
0.02 
0.11 
0.06 
0.05 
0.11 
0.07 
0.04 
0.11 
0.07 
0.04 
0.20 
0.06 


Total  In 
office 


NA 

NA 

NA 

NA 

8.89 

13.65 

14.42 

14.48 

NA 

15.18 

NA 

NA 

NA 

NA 

NA 

NA 

1.99 

2.71 

7.17 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.30 

5.98 

6.71 

2.62 

2.72 

4.05 

6.37 

4.11 

4.47 

2.14 

2.33 

429 

2.39 

1.90 

1.74 

0.99 

0.75 

2.68 

1.65 

1.03 

4.19 

2.25 

1.94 

3.64 

2.16 

1.48 

3.64 

2.16 

1.48 

3.19 

1.63 


Total  out 
of  office 


20.59 

21.26 

26.89 

21.43 

7.53 

8.00 

8.73 

8.78 

5.92 

7.89 

9.54 

8.79 

12.17 

11.97 

7.00 

8.92 

1.21 

1.49 

5.31 

11.63 

11.36 

8.54 

11.45 

11.55 

14.82 

14.24 

10.54 

16.11 

14.97 

20.91 

18.92 

19.30 

23.10 

30.27 

31.51 

34.67 

43.35 

44.21 

49.74 

46.43 

52.84 

56.22 

55.84 

^22 

0.93 

1.42 

1.30 

2.37 

2.97 

5.09 

2.65 

4.47 

2.14 

2.33 

4.29 

2.39 

1.90 

1.74 

0.99 

0.76 

2.68 

1.66 

1.03 

4.19 

255 

1.94 

3.64 

2.16 

1.48 

3.64 

2.16 

1.48 

3.19 

1.63 


UMI 


i.h-:  ,-!! 


iSU'f 


Vol.  62,  No.  117  /  Wednesday.  June  18,  1997  /  Proposed  Rules  33243 


ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS;  ANU  KLLATED  INFORK4ATION— Continued 


CRT'/ 
HCPCS' 


51792 

51796 

51796 

51796 

51797 

51797 

51797 

51800 

51820 

51840 

51841 

51845 

51860 

51865 

51880 

51900 

51920 

51925 

51940 

51960 

51980 

52000 

52005 

52007 

52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

S2334 

52335 

52336 

52337 

S2338 

52339 

52340 

52450 

52500 

52510 

62601 

52606 

52612 

52614 

52620 

52630 

52640 

52647 

52648 

52700 


MOO 


TC 


26 
TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oascription 


Urinary  reflex  study 

Uhne  voiding  pressure  study  . 
Urine  voiding  pressure  study  . 
Urine  voiding  pressure  study  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test . 
Revision  a(  titadderAjrettva  ... 

Revision  o(  urinary  tract „ 

Attach  bladder/ureltva  _ „ 

Attach  bladdoiAirethra „. 

Repair  biadder  nedt  

Repair  ct  bladder  wound 

Repair  ol  bladder  wound 

Repair  ol  bladder  opening  .._. 
Repair  bladdarA«gina  lesion  . 
Close  btadder-usfua  fistula  _. 
Hysterectomy^)iadder  repair .. 
Correction  ol  tiiaddsr  defect .. 
Revisioo  of  bladder  &  bowel .. 

Construct  bladder  openirtg 

Cystoscopy  

Cystoscopy  &  ureter  cattietar 

Cystoscopy  and  biopsy _. 

Cystoscopy  &  duct  caltwter ... 

Cystoscopy  _ 

Cystoscopy  and  treatment 

Cystoscopy  and  trsatment 

Cystoscopy  snd  treatment . 

Cystoecopy  and  treatment  ..„.. 

Cystoscopy  snd  trsatment . 

Cystoscopy  &  radtotracei  

Cystoscopy  &  trsatment  _.. 

Cystoscopy  &  trsetmenl  „, 

Cystoscopy  &  revise  urettva  - 
Cystoscopy  &  revise  urettwa  « 

Cystoscopy  and  teatiiwi* 

Cystoscopy  and  treatment 

Cystosoopy  snd  treatment . 

Cystoecopy  and  treatment 

Cystoscopy  and  treatment . 

Cystosoopy  and  treatment 

Cystoecopy  and  tiBBtiiteK  . 

Cystoecopy  and  trsatment 

Cystoscopy  and  treatment 

Cystosoopy  snd  baatment 

Cystoscopy  and  treatment 

Remove  bladder  stone  _ 

Remove  bladder  storw 

Cystoscopy  and  treatmert 

Cystoscopy,  stone  removal  .... 

Cystosoopy.  infect  material 

Cystoscopy  and  treatment 

Cystoecopy  and  treatmert 

Create  passage  to  kidney „ 

Endoecopy  of  urinary  tract 

Cystoscopy,  stone  removal  .... 

Cystoscopy,  stone  removal  

Cystoscopy  and  treatment 

Cystosoopy  aixJ  trsatment 

Cystosoopy  and  treatment 

Incision  at  prostate  

Revision  of  bladder  neck 

Dilation  prostatic  urettva 

Prostatectomy  (TURP) 

Control  postop  bleedng 

Prostatectomy,  first  stage 

Proatmectumy.  second  stage  .. 

Remove  residual  prostate 

Remove  prostate  regrowtti  

Relieve  bladder  contracture ..... 

Laser  surgery  o<  prostate  

Lassr  surgery  of  prostata  

Drainage  ol  prostate  at>scess  .. 


Ptiysidan 
RVUs'< 


OJOO 

1.53 

1.53 

0.00 

1.60 

1.60 

0.00 

•17.42 

•17.89 

•10.71 

•13J» 

•9.73 

•12.02 

•15.04 

•7.66 

•12J7 

•11.81 

•15.58 

•26.81 

•23.01 

•11J6 

2.01 

2sr 

3.02 
3.02 
2J7 
3.71 
3.14 
4.63 
5.45 
9.72 
4.50 
3.92 
2.94 
3J7 
4.70 
5.00 
6.17 
2.80 
3.74 
3.61 
4.59 
5.31 
5.51 
5.31 
2.81 
5.21 
6.72 
9.19 
4.70 
6.16 
5.19 
5.04 
2.83 
4.83 
5.86 
6.88 
7.97 
7M 
8.S2 
•9.68 
7.05 
•8.47 
•6.72 
•12.37 
•8.13 
•7.98 
•6.84 
•6.61 
•7.26 
•6.82 
•10.36 
•11.21 
•6.80 


Direct  in 
offne 

practice 

expense 

RVUs 


1.14 
1.71 
0.17 
1.54 
1.71 
0.17 
1.54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.06 
1.56 
NA 
1.58 
1.76 
1.72 
1.74 
1J7 
1.88 
3.91 
NA 
NA 
1.12 
1.86 
1.86 
^16 
NA 
1.14 
1.81 
1.91 
NA 
NA 
0.16 
NA 
4.07 
4.14 
4.16 
NA 
NA 
NA 
NA 
5.32 
8.13 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  ou 
of  office 
practice 
en)ense 
RVUs 


1.14 

1.71 

0.17 

1.54 

1.71 

0.17 

1.54 

2.12 

2.56 

2.12 

2.12 

2.12 

2.35 

2.35 

1.85 

2.29 

2.12 

2.73 

3.15 

3.15 

2.12 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

1.93 

2.15 

2J5 

1.87 

2.15 

1.87 

2.15 

2.15 

2.15 

2.15 

1.87 

2.15 

2.15 

2.15 


Towm 

office 
practice 
ejmense 

RVUs 


1.42 
2.46 
0.56 
1.80 
2.46 
0.57 
1.89 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
1.76 
2.46 
NA 
2.63 
2.71 
2.97 
2.88 
3.40 
3.67 
7.12 
NA 
NA 
2.04 
3.08 
3.36 
3.83 
NA 
2.05 
3.06 
3.18 
NA 
NA 
1.48 
NA 
5.64 
6.27 
6.67 
NA 
NA 
NA 
NA 
7.66 
10.60 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
o(  office 
practice 


iVUs 


1.42 
2.46 
0.56 
1.90 
2.46 
0S7 
1.89 
6.72 
7.33 
5.21 
5.76 
4.95 
5.70 
6.44 
4.05 
5.94 
5.33 
7.25 
10.20 
9J8 
6.24 
0.67 
0.77 
0.92 
0.90 
0.77 
1.07 
0.96 
1J1 
1.57 
2.56 
1.25 
1.11 
0.87 
1.01 
1J0 
1J9 
1.65 
0.86 
1.05 
1.06 
1.26 
1.44 
1.48 
1.44 
0.88 
1.43 
1.80 
Z38 
1J3 
1.70 
1.41 
1.38 
0.89 
1.33 
1.58 
152 
2.18 
1.93 
2.26 
4.58 
4.27 
4.63 
3.82 
5.58 
4.14 
4.59 
4^7 
4.18 
4.46 
3.87 
5.14 
5.33 
4.18 


practice 
RVUs 


0.14 

0.16 

0.06 

0.10 

0.10 

0.05 

0.05 

1.47 

1.32 

T.26 

1.48 

1.09 

0.91 

1.27 

0.52 

1.41 

0.73 

2.33 

2.22 

2.27 

0.75 

0.14 

0.22 

0.28 

0.20 

0.24 

0.28 

0.29 

0.46 

0.81 

1.04 

0.29 

0.22 

0.14 

0.36 

0.34 

0.45 

0.47 

0.23 

0.15 

0.30 

0.24 

0.36 

0.36 

0.35 

0.30 

0.40 

0.58 

0.77 

0.47 

0.68 

0.36 

0.35 

0.32 

0.34 

0.45 

0.99 

1.06 

0.57 

0.67 

0.50 

0.49 

0.72 

0.74 

1.16 

0.33 

0.99 

0.68 

0.61 

1.13 

0.62 

1.16 

1.16 

0.34 


Tottf  In 
office 


1.56 
4.16 
2.15 
2.00 
4.16 
2.22 
1.94 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.91 
5.05 
NA 
5.86 
6.32 
6.96 
6J1 
8.48 
9.93 
17.88 
NA 
NA 
5.12 
6.80 
8.40 
9.28 
NA 
5.06 
6.96 
7.09 
NA 
NA 
7.35 
NA 
8.75 
11.88 
13.98 
NA 
NA 
NA 
NA 
13.05 
13.75 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
h4A 
NA 
NA 
NA 


Total  out 
o(  office 


1.56 
4.15 
2.15 
2.00 
4.16 
2.22 
1.94 
25.61 
26.54 
17.18 
2027 
15.77 
18.63 
22.75 
12.23 
20.32 
17.87 
26.16 
39.23 
34.66 
17J6 
2.82 
3J6 
4.22 
4.12 
3.38 
6.06 
4.38 
6.39 
7JB3 
13.32 
6.04 
6.25 
3.96 
4.73 
6.34 
6.84 
8.29 
3.89 
4.94 
4.97 
6.09 
7.11 
7J5 
7.10 
3.99 
7.04 
9.11 
12.34 
6.50 
8.54 
6.96 
6.77 
4.04 
6.60 
7.89 
9.79 
11.23 
9.84 
11.66 
14.76 
11.81 
13.82 
11.38 
19.11 
12.60 
13.56 
11.79 
11.30 
12.85 
11.11 
16.66 
17.70 
11.32 


'  CPT  oodn  ma  dMotplnns  onty  are  copyrtgtit  1906  Amarxan  Msdcai  Asaooabon.  AH  Agho  nn«v«(l  A(vkcit)ie  FARSrtJFARS  Apply 
'Copyngm  1904  Amarican  Oantal  Assodaion.  Al  rtgMs  rasarvod. 
*  *  Indlcsiss  RVUi  ara  fxx  tor  Madicaia  Paymant. 
•'  Mork  RVUs  mcraasad  in  global  luivcM  package. 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCSJ 


53000 

53010 
53020 
53025 
53040 
53060 
53080 
53085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53440 
53442 
53443 
53445 
53447 
53449 
53450 
53460 
53502 
53505 
53510 
53615 
53620 
53600 
53601 
53605 
53620 
53621 
53660 
53661 
53665 
53670 
53675 
54000 
54001 
54015 
54050 
54055 
54056 
54067 
54060 
54066 
54100 
54105 
54110 
54111 
54112 
54115 
54120 
5412S 
54130 
54135 
54150 
54152 
54160 
54161 
54200 


MOO 


Status 


Description 


Incision  ol  urethra „... 

Incision  of  uraltra 

Inciston  oi  ureltwa 

Incision  of  urethra 

Drainage  o(  urethra  abscess 
Drainage  cH  urethra  flbacoas 
Drainage  d  urinary  leofcago  . 
Drainage  d  urinary  lealcage  . 

Biopsy  of  urethra  

Reniovat  of  irethra _ 

Removal  of  urethra 

Troofbiiant  of  urettwa  lesion  „ 
Removal  of  urethra  lesion  .... 
Removal  of  urethra  lesion  .... 
Sorgery  for  urethra  pouch  .... 

Removal  of  urethra  gland 

Treatment  of  urethra  lesion  .. 
Treatment  of  urethra  lesion  .. 

Removal  of  urethra  gland  . 

Repair  o(  urethra  defect 

Revise  urethra.  1st  stage  ...„ 
flense  urethra,  2nd  stage  .... 
Reconstruction  of  urethra  ..... 
Reconstruction  of  inthra  ..._ 
Reconstruct  urethra,  stage  1 
Reconekuct  urethra,  stage  2 

Reooi'iskuction  of  urethra 

Correct  bladdei  function _ 

Remove  perineal  prosthesis  . 

Reoonskudion  of  ursthra 

Correct  urine  fksw  control  

Remove  artificial  sphincter  ... 
\jtxno  anmom  spnaKUr  ..... 

Re^Mon  of  urethra  ........»».» 

Re\Mon  of  urethra  ............ 

Repsir  of  urettva  Injury  .. 
Repair  of  urethra  {njury  „ 
Repeir  of  inthra  Injuiy  .. 
Repair  of  urethra  Injury  ., 
Rapair  of  urethra  dsfsci . 
OMb  urethra  stricture  ~ 
OiMa  urethra  stricture  ... 
Dfliia  urethra  strtclure  ». 
DialB  ireihra  stricture  ~ 
OialB  urethra  stricture  ~. 

DiaHon  of  urethra  . . 

DflaHon  of  urethra 

DfMion  of  urethra __ 

Inasrt  urinsry  catheter .... 
Inasrt  urinary  catheter  „_ 
SMng  of  prepuce 
SfiHing  of  prepuce  . 
Drain  penis  lesion 


Deahuction.  penis  lesion<s)  .. 
Deakuction,  penis  lesion<s)  . 
Cryoeurgery.  penn  lesiof><s) 
Lassr  surg.  pens  lesion<s)  .. 
Exdaion  of  pens  lesion<s)  ... 
Oeskuction.  penis  IssiorXs)  . 

Biopsy  of  psnis  

Biopsy  of  penis  „ 

Trealmert  of  pens  lesion  ... 

Treat  penis  lesion,  graft 

Treat  peris  leeion,  graft 

Traatnwnt  of  penis  lesion  .... 

Partlal  removal  of  penis 

Removal  of  pens »» . 

Remove  psriis  &  nodss 

RemoMe  penis  A  radss  .^.. 

Ctfcumdsion  

Circumcision  _...___,.™... 

Circumcision  

Circumcision  

Treatment  of  penis  lesion  .... 


Physician 

work 
RVUs'* 


•2.28 

•3.64 

1.77 

1.13 

•6.40 

•2.63 

•6.29 

•10.27 

2.59 

•12.57 

•15.58 

•7.00 

•958 

•10.14 

•8.45 

•5.89 

•2.96 

•3.12 

•3J» 

•453 

•12.77 

•14.48 

•16.44 

•19.41 

•14.08 

•15.98 

•16J4 

•12.34 

•8.27 

•19.89 

•14.06 

•13.17 

•9.70 

•8.14 

•7.12 

•7.63 

•7.83 

•10.11 

•13J1 

•8.68 

121 

0.98 

1.28 

1.62 

1.35 

0.71 

0.72 

0.76 

0.50 

1.47 

•1.54 

•2.19 

•5J2 

•124 

•122 

•124 

•124 

•1.93 

•2.42 

1.90 

•3.50 

•10.13 

•13.57 

•15.86 

•6.15 

•9.97 

•13.53 

•20.14 

•28J8 

•1J1 

•2J1 

*2.48 

•327 

•1.08 


Direct  in 

office 

practice 

expense 

RVUs 


2.61 

NA 

1.33 

1.48 

3.34 

2.46 

NA 

NA 

1.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.10 

2.10 

2.11 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

129 

129 

NA 

1.74 

1.88 

129 

129 

1.57 

125 

1.57 

2.01 

228 

2JX 

1.12 

2.54 

0.82 

1.15 

2.05 

228 

1.50 

2.08 

NA 

NA 

NA 

3.61 

NA 

NA 

NA 

NA 

2.01 

NA 

2.08 

1.56 

126 


Direct  out 
ol  office 
practice 
expense 
RVUs 


1.31 
1.65 
0.16 
0.16 
3.34 
129 
2.83 
2.85 
0.16 
222 
222 
1.97 
1.97 
1.97 
1.97 
1.67 
0.98 
0.98 
0.98 
1.32 
222 
222 
222 
222 
222 
222 
222 
2.39 
1.97 
1.97 
2.39 
2.14 
2.14 
1.97 
1.97 
1.97 
1.97 
1.97 
1.97 
1.97 
0.18 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.99 
123 
123 
0.69 
0.99 
0.82 
0.99 
0.99 
123 
0.16 
0.99 
2.53 
2.53 
2.53 
2.53 
2.53 
2.53 
2.80 
2J0 
0.90 
0J9 
0.99 
0.99 
0.69 


Total  in 

office 

practice 

expense 

I^VUs 


3.72 

NA 

2.03 

2.07 

"5.52 

3.58 

NA 

NA 

2.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

325 

3.29 

329 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.85 

1.80 

NA 

2.49 

2.60 

1.74 

1.74 

2.09 

1.64 

225 

2.80 

328 

3.99 

1.64 

3.37 

127 

1.72 

2.95 

3.37 

2.26 

3.32 

NA 

NA 

NA 

5.84 

NA 

NA 

NA 

NA 

2.85 

NA 

3.12 

2.66 

1.78 


Total  out 
of  office 
practice 
emerae 
RVUs 


2.14 
2.89 
0.61 
0.46 
5.52 
2.17 
4.93 
5.88 
0.79 
5.61 
6.33 
4.04 
4.67 
4.73 
3.91 
3.41 
1.88 
1.92 
1.91 
2.66 
5.67 
6.14 
6.49 
721 
6.02 
6.40 
6.45 
5.93 
4.36 
6.99 
6.44 
5.69 
4.91 
3.80 
4.01 
4.19 
4.18 
4.76 
5.51 
4.42 
0.47 
0.42 
0.49 
0.56 
0.50 
0.36 
0.36 
0.37 
0.31 
0.53 
1.56 
2.00 
2.69 
1.12 
1.49 
127 
1.52 
1.65 
2.09 
0.63 
2.00 
5.43 
627 
6.80 
4.52 
5.40 
6.30 
8.12 
9.57 
1.61 
1.75 
1.79 
1.97 
1.08 


M^ 

practice 

RVUs 


0.17 
0.37 
0.09 
0.08 
0.19 
0.07 
0.45 
0.70 
0.12 
0.67 
0.96 
0.49 
0.79 
0.49 
0.45 
0.40 
0.16 
022 
0.18 
025 
0.76 
121 
0.84 
1.15 
1.06 
0.88 
0.76 
1.39 
0.67 
1.07 
2.03 
0.89 
0.82 
027 
025 
0.56 
0.51 
0.66 
0.S8 
0.56 
0.03 
0.03 
0.06 
0.05 
0.04 
003 
0.03 
0.04 
0.02 
0.05 
0.07 
0.09 
0.09 
0.03 
0.06 
0.04 
021 
0.12 
025 
0.07 
0.11 
0.61 
0.97 
1.14 
0.44 
0.62 
1.17 
1.32 
1.74 
0.06 
020 
021 
023 
0.03 


Total  in 
office 


6.17 

NA 

3.89 

3.28 

12.11 

6.28 

NA 

NA 

5.32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.39 

6.63 

6.56 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

30)9 

2.81 

NA 

4.16 

3.99 

2.48 

2.49 

2.89 

2.16 

3.77 

4.41 

5.56 

9.40 

2.91 

4.65 

2.55 

3.17 

5.00 

6.04 

423 

6.93 

NA 

NA 

NA 

12.43 

NA 

NA 

NA 

NA 

4.71 

NA 

5.81 

6.16 

2.87 


Total  out 
of  office 


4.59 

6.90 

2.47 

1.67 

12.11 

4.87 

11.67 

16.85 

3.50 

18.85 

22.87 

11.53 

15.04 

15.36 

10.81 

9.70 

5.02 

526 

5.18 

7.44 

1920 

21.83 

23.77 

27.77 

21.15 

2326 

23.55 

19.66 

13  JO 

27.95 

22.53 

19.75 

15.43 

1021 

11.38 

12.38 

12.32 

15.53 

19.70 

13.66 

1.71 

1.43 

1.82 

223 

1.89 

1.10 

1.11 

1.17 

0.83 

2.05 

3.17 

428 

8.10 

2.39 

2.77 

255 

2.97 

3.70 

4.76 

2.60 

5.61 

16.17 

20.81 

23.80 

11.11 

15.99 

21.00 

29.58 

37.67 

3.47 

426 

4.48 

5.47 

2.17 


■  CFT  oodH  •)(]  dMoiptnn*  only  «•  coprrtgW  198B  AmaricMi 
'CopyftgtM  19»4  Amancan  Oamal  AaaocMSon.  Ai  rt(^  iwarvad. 
>  «  tndtoMw  RVU(  are  not  tor  M«tc«a  Paymwit 
* '  Wtarti  RVUi  noMMd  HI  gtobM  furgKal  padiao*. 


t4«*cal  AMOcMnn  M  FtgTiti  RsMrvad.  Hf^tkMit  FARS/DFARS  Afiply. 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCSJ 


54205 

54220 

54230 

54231 

54235 

54240 

54240 

54240 

54250 

54250 

54250 

54300 

54304 

54308 

54312 

54316 

54318 

54322 

54324 

54326 

54328 

54332 

54336 

54340 

54344 

54348 

54352 

54360 

54380 

54385 

54390 

54400 

54401 

54402 

54405 

54407 

54409 

54420 

54430 

54435 

54450 

54500 

54505 

54510 

54520 

54530 

54535 

54560 

54560 

54600 

54620 

54640 

54650 

54660 

54670 

54680 

54700 

54800 

54820 

54830 

54840 

54860 

54861 

54900 

54901 

55000 

55040 

55041 

55060 

55100 

55110 

55120 

55150 

55175 


MOO 


2« 

tc 

2 

T 

6 

C 

- 

•- 

Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Treatment  of  penis  lesion 
Treatment  of  penis  lesion 

Prepare  penis  study 

Dyriamic  cavemosometry 

Penile  injection 

Penis  study  


Penis  study  „. 

Penis  study  

Penis  study  

Penis  study  

Penis  study  

Revision  ot  penis  

Revision  of  penis  

Reconstruction  of  urethra  

Reconstnx*ion  of  urettira  

Reconstruction  of  ursttva  

Reconstruction  of  urethra 

Reconstruction  of  uralhra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

RevTse  pems.  urethra „.. 

Revise  penis,  urettva 

Revise  penis,  urettva 

Secondary  urethral  surgery  

SecoTKlary  urethral  surgery  

Secondary  urethral  surgery  

Reconstruct  urethra,  penis  

Penis  piastic  surgery  

Repair  penis 

Repair  penis „■„ 

Repair  penis  and  btadder 

Insert  semi-ngid  prosthesis 

Insert  self-contd  prosttiesis 

Remove  penis  prosttiesis  

Insert  muR>-comp  prosttiesis 

Renwve  multi-comp  prosthesis 

Revise  penis  prosthesis 

Revision  of  penis 

Revision  of  penis  „ 

Revision  of  penis  

Preputial  stretching 

Biopsy  of  testis  

Biopsy  of  testis  

Removal  of  testis  lesioo  

Rerooval  of  testis 

Removal  of  testis  

Extensrve  testis  surgery 

Exploration  for  testis „.... 

Exptoration  for  testis 

Reduce  testis  torsion 

Suspension  of  testis  

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens)  .. 

Revision  of  testis  ...._ _....„., 

Repair  testis  Injury „ 

Relocation  of  testis(es) 

Drainage  of  scrotum  

Biopsy  of  epidkjymis 

Expioration  of  epididymis 

RecTXJve  apidkJynns  lesion 

Remove  epidklymis  lesion 

Removal  of  epidkJyrnis  

Removal  of  epidkJymis  

Fusion  of  spermatic  ducts  

Fusion  of  spermatic  ducts  

Drainage  of  hydrocele  

Rerrjoval  of  hydrocete „ 

Renxjval  of  hyctoceles 

Repair  of  hydrocele  

Drainage  of  scrotum  abscess  .... 

Explore  scrotum 

Removal  of  scrotum  lesion 

Removal  of  scrotum 

Revision  of  scrotum 


Physician 

wort( 
RVUs'* 


•7.93 

2.42 

1.34 

2.04 

1.19 

131 

^3^ 

0.00 

2.22 

2.22 

0.00 

•10.41 

•12.49 

•11.83 

•13.57 

•16.82 

•11.25 

•13.01 

•16.31 

•16.72 

•15.65 

•17.08 

•20.04 

•8.91 

•15.94 

•17.15 

•24.74 

•11.93 

•13.18 

•15.39 

20.97 

•8.99 

9.67 

•9.21 

•13.43 

•13.34 

•12.20 

•11.42 

•10.15 

•6.12 

1.12 

1.31 

•3.46 

•5.45 

•5.23 

•8.58 

•12.16 

•7.78 

•11.13 

•7.01 

•4.90 

•6.90 

•11.45 

•5.11 

•8.41 

•12.65 

•3.43 

2.33 

•5.14 

•5.38 

•5.20 

•6.32 

•8.90 

•13.20 

17.30 

1.43 

•5.36 

•7.74 

•5.52 

•2.13 

•5.70 

•5.09 

•7.22 

•5.24 


Direct  in 

offica 

practice 

expense 

RVUs 


NA 

0.72 

NA 

0.77 

0.49 

0.91 

0.17 

0.74 

1.18 

0.17 

1.01 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.48 

2.10 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.08 

2.20 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

OJOO 

NA 

NA 

NA 

3.05 

NA 

NA 

NA 

NA 


Direct  out 

of  office 

practice 

expense 

RVUs 


2.53 

0.16 

0.09 

0.16 

0.16 

0.91 

0.17 

0.74 

1.18 

0.17 

1.01 

2.88 

3.13 

3.13 

3.13 

3.13 

3.13 

2.60 

3.13 

2J8 

3.13 

3.13 

3.39 

2.88 

2.88 

3.13 

3.39 

2.53 

3.13 

3.13 

3.07 

2.14 

2.39 

2.14 

2.39 

2.14 

2.14 

2.53 

2.53 

2.22 

0.16 

0.16' 

1.26 

1.50 

1.50 

1.86 

2.12 

1.81 

2.12 

1.52 

1.26 

1.58 

2.12 

1.50 

1.52 

1.86 

1.87 

0.16 

1.52 

1.52 

1.52 

1.81 

1.81 

1.86 

1.83 

0.16 

1.52 

1.81 

1.52 

1.87 

1.52 

1.52 

1.81 

1.52 


Total  in 

office 

practice 

expense 

RVUs 


NA 

1.45 

NA 

1.42 

0.87 
1.43 

0.51 

0.92 
1.95 

0.71 
1.24 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 

0.84 

2.86 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.53 

3.23 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.30 
NA 
NA 
NA 

4.20 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practice 
eimenae 
RVUs 


4.93 

0.77 

0.43 

0.68 

0.47 

1.43 

0.51 

0.92 

1.95 

0.71 

1.24 

5.99 

6.75 

6.57 

6.99 

7.74 

6.52 

6.18 

7.62 

7.18 

7.51 

7.80 

8.83 

5.60 

7.25 

7.82 

9.88 

5.85 

6.86 

7.38 

3.07 

4.86 

5.42 

4.75 

6.32 

5.77 

5.47 

5.77 

5.45 

4.13 

0.46 

0.50 

2.35 

3.10 

3.09 

4.32 

5.47 

4.05 

5.20 

3.49 

2.69 

3.64 

5.29 

3.02 

3.35 

5.22 

3.06 

0.75 

3.04 

3.11 

3.09 

3.70 

4.32 

5.36 

1.83 

0.52 

3.15 

4.08 

3.17 

2.77 

3.18 

3.01 

3.92 

3.10 


Mai- 
practice 
RVUs 


0.50 

0.17 

0.13 

0.14 

0.04 

0.12 

0.06 

0.06 

0.08 

0.05 

0.03 

0.87 

0.90 

0.74 

0.91 

1.12 

1.11 

0.74 

1.08 

1.03 

1.24 

1.13 

1.40 

0.59 

1.10 

1.14 

1.49 

0.73 

a75 

0.89 

1.58 

1.27 

1.73 

0.58 

2.10 

1.10 

0.87 

0.87 

0.69 

0.39 

0.07 

0.05 

0.22 

0.38 

0.52 

0.77 

1.02 

0.61 

0.81 

0.48 

0.33 

0.91 

0.91 

0.34 

0.43 

0.80 

0.11 

0.19 

0.29 

0.39 

0.48 

0.50 

0.72 

0.87 

1.20 

0.04 

0.55 

0.81 

0.50 

0.07 

0.37 

0.21 

0.57 

0.48 


Total  in 
office 


NA 

4.04 

NA 

3.60 

2.10 

2.86 

1.88 

0.98 

4.25 

2.98 

1.27 

NA 

NA 

NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.03 

4.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.07 

5.75 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

2.77 

NA 

NA 

NA 

6.40 

1^ 

NA 

NA 

NA 


Total  out 
o<  office 


13.36 

3.36 

1.90 

2.86 

1.70 

2.86 

1.88 

0.98 

4.25 

2.98 

1.27 

17.27 

20.14 

19.14 

21.47 

25.68 

18.88 

19.93 

25.01 

23.93 

24.40 

26.01 

30.27 

15.10 

24.29 

28.11 

36.11 

1851 

20.79 

23.66 

25.62 

15.12 

16.82 

14.54 

21.85 

20.21 

18.54 

18.06 

16.29 

10.64 

1.65 

1.86 

6.03 

8.93 

8.84 

13.67 

18.65 

12.44 

17.14 

10.98 

7.92 

11.45 

17.65 

8.47 

10.19 

18.67 

6.60 

3.27 

8.47 

8.88 

8.77 

10.52 

13.94 

19.43 

20.33 

1.99 

9.06 

12.63 

9.19 

4.97 

9.25 

8.31 

11.71 

8.82 


' CPT  co()es anddescnptKXis only  »« copynghl  1986.. 
'Copynght  1994  American  D«ntal  Assooalion.  All  rights 
**  hdlcMas  RVU*  ar*  not  lor  MKtcare  Paymant. 
••  Worti  RVlto  mcraiaad  in  global  surgical  pack^ja. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


MOO 


Status 


Description 


Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

olfice 

of  office 

office 

of  office 

Mal- 

Total  in 
office 

Total  out 
of  office 

work 

practice 

practice 

practice 

practice 

PS?!°® 

RVUs" 

flxMnse 
RVUs 

ex}ense 
RVUs 

expense 
RVUs 

ex)ense 

RVUs 

RVUs 

•10.72 

HA 

1.86 

NA 

4.80 

0.82 

NA 

16.34 

•4.24 

NA 

1.28 

NA 

2.54 

0.20 

NA 

6.98 

•3.29 

2.44 

1.33 

3.75 

2.41 

0.28 

7.32 

5.98 

3.51 

HA 

0.16 

NA 

1.03 

0.27 

NA 

4.81 

•8.49 

NA 

1.81 

NA 

4.21 

0.62 

NA 

13.32 

•4.12 

2.11 

1.09 

3.54 

2.30 

0.32 

7.98 

6.74 

•5.59 

NA 

1.52 

NA 

3.18 

0.50 

NA 

9.27 

•6.03 

NA 

1.52 

NA 

3.28 

0.51 

NA 

9.82 

•5.66 

NA 

1.52 

NA 

3.22 

0.60 

NA 

9.48 

•8.56 

NA 

1.52 

NA 

3.39 

0.46 

NA 

10.40 

•7.67 

NA 

1.24 

NA 

3.39 

0.91 

NA 

11.97 

•6.38 

NA 

1.81 

NA 

3.73 

0.56 

NA 

10.66 

•7.96 

NA 

1.81 

NA 

4.08 

0.59 

NA 

12.63 

•11.80 

NA 

1.81 

NA 

4.96 

0.76 

NA 

17.52 

•5.19 

NA 

1.52 

NA 

3.07 

0.38 

NA 

8.64 

1.57 

1.38 

0.16 

2.06 

0.58 

0.15 

3.77 

2.30 

•4.57 

NA 

1.51 

NA 

2.91 

0.34 

NA 

7.82 

•7.64 

NA 

2.12 

NA 

4.34 

0.37 

NA 

12.35 

•8.68 

NA 

2.35 

NA 

4.89 

0.54 

NA 

14.11 

•17.80 

NA 

2.35 

NA 

7.08 

1.44 

NA 

26.32 

•22.58 

NA 

2.56 

NA 

8.45 

1.77 

NA 

32.80 

•27.51 

NA 

2.80 

NA 

9.87 

1.94 

NA 

39.32 

•30.46 

NA 

2.80 

NA 

10.62 

2.42 

NA 

43.50 

•14.25 

NA 

2.12- 

NA 

6.00 

1.35 

NA 

21.60 

•15.62 

NA 

2.12 

NA 

6.32 

1.44 

NA 

23.38 

•22.69 

NA 

2.80 

NA 

8.74 

1.61 

NA 

33.04 

•24.38 

NA 

2.80 

NA 

9.17 

1.88 

NA 

35.43 

•28^ 

NA 

2.80 

NA 

10.20 

2.44 

NA 

41.19 

•12.52 

NA 

0.50 

NA 

3.48 

0.58 

NA 

16.58 

•14.45 

NA 

2.12 

NA 

5.90 

0.70 

NA 

21.05 

•18.39 

NA 

2.12 

NA 

6.87 

1.20 

NA 

26.46 

•22.87 

NA 

2.35 

NA 

8.40 

2.39 

NA 

33.66 

2.58 

0.65 

0.16 

1.40 

0.80 

0.18 

4.16 

3.56 

3.65 

NA 

1.30 

NA 

2.59 

0.93 

NA 

7.17 

•3.78 

NA 

1.30 

NA 

2.70 

1.28 

NA 

7.76 

•4.21 

NA 

1.30 

NA 

2.80 

1.32 

NA 

8.33 

•5.79 

NA 

1.06 

NA 

2.81 

1.16 

NA 

9.76 

•4.47 

NA 

1.30 

NA 

2.83 

1.20 

t^ 

8.50 

3.97 

NA 

1.30 

NA 

2.63 

0.79 

NA 

7.39 

•3.85 

NA 

1.30 

NA 

2.69 

1.18 

NA 

7.72 

•11.05 

NA 

1.06 

NA 

4.06 

1.60 

NA 

16.71 

•14.19 

NA 

1.29 

NA 

5.14 

2.07 

NA 

21.40 

•14.21 

NA 

1.19 

NA 

4.79 

1.03 

NA 

20.03 

•9.25 

NA 

1.16 

NA 

3.76 

1.47 

NA 

14.48 

•12.38 

NA 

1.16 

NA 

4.31 

0.84 

NA 

17.53 

•14.32 

NA 

0.94 

NA 

4.79 

2.31 

NA 

21.42 

•8.70 

NA 

1.16 

NA 

3A4 

1.01 

NA 

13.25 

•6.27 

NA 

1.16 

NA 

3.00 

0.94 

NA 

^02^ 

•8^4 

NA 

1.40 

NA 

3.75 

1.11 

NA 

13.10 

•6.57 

NA 

1.16 

NA 

2.95 

0.45 

NA 

9.97 

9.70 

NA 

1.16 

NA 

3.80 

1.18 

NA 

14.68 

11.65 

NA 

1.16 

NA 

4.28 

1.41 

NA 

17.34 

11.90 

NA 

1.40 

NA 

4.73 

1.93 

NA 

18.56 

•11.09 

NA 

1.16 

NA 

4.23 

1.74 

NA 

17.06 

•11.94 

NA 

1.16 

NA 

4.43 

1.84 

NA 

18.21 

13.86 

NA 

1.62 

NA 

5.45 

2.00 

NA 

21.31 

13.34 

1.55 

1.55 

5.05 

5.06 

1.11 

19.50 

19.50 

12.50 

1.55 

1.55 

4.89 

4.89 

1.19 

18.58 

18.58 

2.39 

1.26 

0.12 

2.16 

0.77 

0.44 

4.99 

3.60 

2.85 

1.26 

0.12 

2.26 

0.87 

0.44 

5.55 

4.16 

3.14 

NA 

0.12 

NA 

1.02 

0.85 

NA 

5.01 

3.51 

NA 

0.12 

NA 

1.10 

0.85 

NA 

5.46 

3.85 

NA 

0.12 

NA 

1.28 

1.30 

NA 

6.43 

3.09 

NA 

0.12 

NA 

0.92 

0.44 

NA 

4.46 

3.43 

NA 

0.12 

NA 

1.23 

1.49 

NA 

6.15 

4.89 

NA 

0.16 

NA 

1.31 

0.19 

NA 

6.39 

5.18 

NA 

0.16 

NA 

1.43 

0.45 

NA 

7.06 

•1.44 

1.41 

0.76 

2.06 

1.28 

0.15 

3.65 

2.87 

•1.39 

1.41 

0.76 

2.05 

1.26 

0.13 

3.57 

2.78 

•2.84 

1.92 

1.28 

3.07 

2.30 

0.52 

6.43 

5.66 

•1.97 

1.52 

1.28 

2.35 

2.06 

0.30 

4.62 

4.33 

•1.53 

1J4 

0.70 

2.00 

1.22 

0.11 

3.64 

2.86 

•1.88 

1.68 

1.28 

2.61 

2.12 

0.66 

5.15 

4.66 

1.10 

0.96 

0.12 

1.44 

0.42 

0.15 

2.69 

1.67 

55180 
56200 
55250 
56300 

56400 
55450 
56600 
55620 
55630 
56635 
56640 
56600 
55605 
55650 
56680 
56700 
56706 
56720 
56725 
55601 
56810 
56812 
56815 
55821 
56831 
55840 
56642 
56845 
56859 
56660 
55862 
56865 
56870 
56300 
56301 
56302 
56303 
56304 
56305 
56306 
56307 
56308 
56309 
56311 
56312 
56313 
56315 
56316 
56317 
56320 
56322 
56323 
56324 
56340 
56341 
56342 
56343 
56344 
56350 
56351 
56352 
56363 
56364 
56365 
56366 
56362 
56363 
56405 
S6420 
56440 
56441 
56501 
56615 
56605 


Revision  of  scrotum 

Incision  of  sperm  duct  

Removal  of  sperm  duct(s)  

Preparabon.sperm  duct  x-ray  .... 

Repair  of  sperm  duct 

Ligation  of  sperm  duct  

Removal  ol  hydrocete 

Removal  of  sperm  cord  lesion  ... 

Revise  spanratic  cord  veins  

Revise  apemiatic  cord  veins  

Revise  hernia  &  sperm  veins  .... 

Incise  sperm  duct  pouch  „ 

Incise  sperm  duct  pouch  

Remove  sperm  duct  pouch  

Remove  sperm  pouch  lesion 

Biopsy  of  prostate 

Biopey  of  prostate 

Drainage  of  prostate  abacess  .... 
Drainage  of  prostate  abscess .... 

Removal  of  prostate  

Extensive  prostate  surgery 

Extensive  prostate  surgery 

ExtensMS  prostate  surgery 

Removaf  of  prostate  _. 

Removal  of  prostate  ~. 

Extensive  prostate  surgery 

Extensive  prostate  surgsry 

Extensive  prostate  surgery 

Percut/needte  insert,  pros 

Surgical  exposure,  prostate 

Exlsinsive  prostate  surgery 

Extensive  prostate  surgery 

ElocktMtacuiation 

PeMs  laparoscopy,  dx 

Laparoscopy.  tubal  cautery  

Laparoscopy;  tubal  block 

Laporoacopy;  ewiise  lesions 

Laparoscopy.  lysis  

PsMc  laparoscopy;  biopsy 

Laparoscopy;  aspiration 

Laparoscopy;  rsmove  adnexa  ... 

Laparoscopy;  hysterectomy 

Laparoscopy;  remove  myoma  ... 
Laparoscopic  lymph  node  biop  .. 
Laparoscopic  lymphadsnectomy 
Laparoacopic  tymphaderwctomy 

L^pfifosoopic  ^ycM^odoctOfTTy 

Laparoaccpic  hamia  repair 

Laparoscopic  hernia  repair 

Laparoscopy.  spermatic  veins  ... 

Laparoacopy.  vagus  nerves 

Laparoacopy.  vagus  nsrves 

Laparaaoopy.  cholecystoenter ... 
Laparoscopic  cholecystectomy  .. 
Laparoaccpic  cholecystectomy  ., 
LaparasoapK  cholecystectomy  .. 

Laparoacopic  salpingostomy  

Laparoscopic  fimbrioplasly 

Hyslsrosoopy;  dtagnostic 

Hysteroscopy;  biopey 

Hysteroscopy:  lysis 

Hysteroecopy;  resect  septum  ... 
Hysteroeoopy;  remove  myoma  .. 
Hystsioscopy;  remove  impact  ... 

Hystsroacopy;  atTlalion 

Laparoscopy  w/choiangio „ 

Laparoacopy  w/biopsy  

I  &  D  of  vutva/penneum , 

Drainage  of  gland  abecess 

Surgery  lor  vulva  lesion 

Lysis  of  labial  lesion(s)  

Destruction,  vulva  leaiorXs)  

Destruction,  vulva  lesion(s)  

Biopsy  of  vulva/parineum  ....'... 
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ADDENDUM  U.— HELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS2 


56606 

56620 

5662S 

56630 

56631 

56632 

56633 

56634 

56637 

56640 

56700 

56720 

56740 

56600 

56805 

56810 

57000 

57010 

57020 

57061 

57065 

57100 

57106 

57108 

57110 

57120 

57130 

57135 

57150 

57160 

57170 

57180 

57200 

57210 

57220 

57230 

57240 

572S0 

5726Q 

57265 

57268 

57270 

57280 

57282 

57284 

57288 

57289 

57291 

57292 

57300 

57305 

57307 

57310 

57311 

57320 

57330 

57335 

57400 

57410 

57415 

57452 

57454 

57460 

57500 

57505 

57510 

57511 

57513 

57520 

57522 

57530 

57540 

57545 

57560 
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Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Biopsy  of  vutva/pehneum  

Partial  reoKwai  of  vufva „ 

CompJete  removal  of  vulva 

Extensive  vulva  surgery „ 

Extensive  vulva  surgefy  «.....„ 

Extensive  vulva  suigary 

Extensive  vulva  surgery 

Extensive  vulva  swgery 

Extensive  vulva  surgecy 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen 

Remove  vagina  gland  lesion  . 

Repair  of  vagina  

Repair  drtoris , 

Repair  of  perineum _... 

Exploration  of  vagina 

Drajnage  of  pelvic  abscess  .... 

Drainage  of  pelvic  fluid 

Destruction  vagina  lesion<s)  .. 
Destruction  vagina  lesion(s)  .. 

Biopsy  of  vagina 

Biopsy  of  vagina 

Partial  removal  of  vagina , 

Removal  of  vagirui _. 

Closure  of  vagina 

Remove  vagina  lesion 

Remove  vagina  lesion  

Treat  vagina  infection  

Insertion  of  pessary/device 

Fitting  of  diaphragnVcap , 

Treat  vaginal  tiieetfng 

Repair  of  vagina  

Repair  vagina^perineum 

Revision  of  urethra  „.._... 

Repair  of  urethral  laalon 

Repair  t)iadder  &  vagina 

Repair  rectum  &  vagina 

Repair  of  vagina 

Extensive  repair  of  vagina 

Repair  of  tx>vel  txige 

Aepair  of  txMvel  pouch 

Suspension  of  vagina  

Repair  of  vaginal  proiapae 

Repair  paravaginal  detact 

Repair  bladder  delect 

Repair  tjladder  &  vagina 

Construction  of  vagina 

Constnjct  vagina  wth  graft 

Repair  rectum-vagina  Tistula  ... 
Repair  rectunvvagwia  fistula  ... 

Fistula  repair  &  cdootomy 

Repair  urethrovaginal  lesion  ... 
Repair  urethrovaginal  lasion  ... 
Repair  bladdar-vagina  lasion  .. 
Repair  bladder-vagina  lesion  .. 

Repair  vagina 

DHation  of  vagina „ ... 

Pelvic  examination 

Removal  vaginal  foreign  body 

ExaminatKxi  of  vagina  

Vagina  examination  &  t3iOpsy  . 

Cervix  excision , 

Biopsy  of  cervix  

Endocervical  curettage 

Cautenzation  of  cervix _.. 

Cryocautery  of  cervix „.. 

Laser  surgery  of  cervix _.. 

Conization  ol  cervix 

Conization  of  cervix  „ 

Removal  of  cervix  

Removal  of  residual  cervix  

Remove  cervix,  repair  pelvis  ... 
Removal  of  residual  cervix  


Physician 

work 
RVUa" 


0.55 

•7.47 

•8.40 

•12.36 

14.57 

•20.29 

•16.47 

16.25 

20.34 

•22.17 

•2.52 

0.68 

•3.76 

•3.89 

•18.88 

3.97 

•2.97 

•8.03 

1.50 

•1.25 

•2.61 

0.97 

•1.80 

•6J6 

•14.29 

•7.41 

•2.43 

•2.67 

0.55 

0.89 

0.91 

•1.58 

•3.94 

•5.17 

•4J1 

•5.64 

•6.07 

•5.53 

•8.27 

•11.34 

•8.76 

•12.11 

•15.04 

•8.86 

•12.70 

•13.02 

•11.58 

•7.96 

•13.09 

•7.61 

•13.77 

•15.93 

•6.78 

•7.98 

•8.01 

•12.35 

•18.73 

2^7 

1.75 

•2.17 

0.99 

1.27 

2.83 

0.97 

•1.14 

1.85 

•1.90 

•1.90 

•4.04 

•3.36 

•4.79 

•12.22 

•13.03 

•5.53 


Direct  in 

office 

practice 

expense 

RVUs 


0.79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.60 

1.01 

1.85 

NA 

NA 

NA 

NA 

NA 

0.83 

1.34 

1.59 

0.88 

1.60 

NA 

NA 

NA 

NA 

1.59 

0.62 

0.82 

0.88 

1.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.24 

1.90 

0.90 

0.95 

0.84 

0.85 

1.04 

1.40 

1.32 

1.38 

1.93 

1.68 

NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 
euMnse 
RVUs 


0.12 

1.73 

2.11 

2.37 

3.18 

3.18 

2.37 

3.18 

3.18 

3.18 

1.17 

0.16 

1.28 

1.26 

1.57 

1.26 

1.26 

1.66 

0.12 

0.70 

1.28 

0.12 

1.28 

1.66 

1.55 

1.66 

1.28 

1.28 

0.16 

0.16 

0.16 

a76 

1.53 

1.52 

1.66 

1.66 

1.66 

1.66 

1.71 

1.66 

1.36 

1.56 

1.56 

1.66 

1.63 

1.66 

1.66 

2.00 

1.55 

2.W 

1.54 

1,54 

1.66 

1.73 

1.73 

1.73 

1.84 

0.16 

0.16 

1.28 

0.16 

0.16 

0.16 

0.12 

0.76 

0.78 

0.79 

0.79 

1.28 

128 

1.66 

1.55 

1.55 

1.66 


Total  in 

office 

practice 

expense 

RVUs 


1.11 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.58 

1.40 

3.20 

NA 

NA 

NA 

NA 

HA 

1J7 

1.95 

2.67 

1J1 

2.39 

NA 

NA 

I4A 

NA 

2.61 

0.89 

1.20 

1.28 

1.97 

NA 

I4A 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.91 

2.80 

1.34 

1.49 

1.74 

1.27 

1.56 

2.13 

2.07 

2.24 

3.39 

3.19 

NA 

NA 

NA 

NA 


Total  out 
of  otTce 
practice 
en>enae 
RVUs 


0.29 

4.05 

4.88 

6.32 

8.05 

9J1 

722 

8.42 

9.32 

9.69 

2.06 

QJ37 

2.51 

2.52 

6.34 

2.52 

2.27 

3.46 

0.51 

1.17 

^30 

0.39 

^01 

3.66 

5.40 

3.98 

2.22 

2.23 

0J3 

0.40 

0.41 

1J0 

2M 

3.13 

3.14 

3.40 

3.70 

3.61 

4J1 

4.97 

3.83 

4.86 

6.59 

4.38 

4.95 

5.17 

4.81 

4.44 

5.06 

4.47 

5.23 

5.65 

3.61 

3.95 

4.16 

4.99 

6.53 

0.71 

0.59 

2.05 

0.45 

0.53 

a92 

0.39 

1.21 

1.38 

1.42 

1.53 

2.61 

2.46 

3.24 

4.90 

4.97 

3.57 


M^ 

practice 

RVUs 


0.08 

1.40 

2.13 

3.28 

4.51 

4.51 

3.28 

4.51 

4.51 

4.36 

0.36 

0.11 

0.55 

0.57 

1.37 

0.51 

0.35 

0.51 

0.14 

0.17 

0.74 

0.13 

0.33 

1.10 

1.76 

1.51 

0.56 

0.38 

0.04 

0.06 

0.06 

0.11 

0.60 

0.65 

0.80 

0.64 

1.60 

1.69 

1.88 

2.11 

1.50 

1.44 

1.85 

1.89 

0.84 

^JX 

1.13 

1.19 

1.38 

1.66 

1.56 

1.28 

0.48 

0.41 

1.36 

0.81 

0.81 

0.06 

0.05 

0.05 

0.14 

0.26 

0.46 

0.12 

0.13 

0.09 

0.17 

0.67 

0.73 

0.73 

0.78 

1.51 

1.03 

1.54 


Total  in 
office 


1.74 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.46 

2.19 

751 

NA 

NA 

NA 

NA 

NA 

3.01 

3.37 

6.02 

2.41 

4.41 

NA 

NA 

NA 

NA 

5.66 

1.48 

2.14 

2.25 

3.66 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.71 

5.02 

2.47 

3.02 

503 

2.36 

2.82 

4.07 

4.14 

4.81 

8.16 

728 

NA 

NA 

NA 

NA 


Total  out 
Of  office 


0.92 

12.92 

15.41 

21.96 

27.13 

34.11 

26.97 

29.18 

34.17 

3622 

4.93 

1.16 

6.82 

6.98 

26.57 

7.00 

5.59 

10.00 

2.15 

2.69 

6.65 

1.49 

4.03 

11.12 

21.45 

12.90 

520 

528 

0.92 

1.34 

1.38 

2.99 

7.40 

8.95 

825 

9.68 

11J7 

10.83 

14.46 

18.42 

12.09 

18.41 

22.48 

15.13 

18.49 

19.55 

17.52 

13.58 

19.53 

13.74 

20.56 

22.86 

10.87 

12.34 

13.52 

18.15 

26.07 

3.04 

2.39 

427 

1.58 

2.06 

421 

1.48 

2.48 

3.32 

3.49 

4.10 

7.38 

6.55 

8.81 

18.63 

19.03 

10.64 


'  CPT  codsa  and  dascnpdons  only  are  copynght  1986  Amancan  Madcnl  AsaocaHon.  Al  Aghts  Retarved.  AoptctfUa  FARS/DFARS  A(vty. 
*Copynghl  19M  Amancan  Dantal  Asaooabon.  All  nghts  rea«vad. 
>  *  hxkcatoa  RVUa  ara  not  )or  Madtcar*  Paymant 
< '  Work  RVUs  mcraaaad  m  gtobtf  aurvcal  pedoga. 
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CPT'/ 
HCPCS' 


57566 
57566 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
56262 
58263 
58267 
58270 
58275 
58280 


56300 

58301 
58321 
58322 
58323 
58340 
58345 
58350 
58400 
86410 
56620 
58640 
58600 
58606 
58611 
58615 
58700 
58720 
58740 
58750 
58752 
58760 
58770 
58600 
58606 
56820 
56822 
5862S 
58000 
58020 
5882S 
58040 
58943 
58060 
58061 
58062 
58060 
58070 
56976 
59000 
59012 
59015 
59020 
59020 
59020 
59025 
59025 
59025 
59030 
S90S0 


MOO 


26 
TC 


26 

TC 


Status 


OMcnpbon 


Remove  cervix,  i 

Remove  cervix,  repair  tXMei  .. 

Revisnn  ct  cervix  

Revision  o*  cervix  

DMIion  oi  cervical  canal 

D&c  <A  residual  cervix 

Biopsy  o<  uterus  lining  

DiMton  and  curettage  (D&C)  . 

Removal  of  uterus  lesion 

Removal  ol  uterus  lesion „. 

Total  hysterectomy  «.~„. 

Total  Kyslsrectomy  _..„...„. 

Partial  Itysterectomy 

Extens^re  hysterectomy _ 

Extensive  hysterectomy 

Removal  ol  pelvis  contents  .... 

Vagirwl  hysterectomy  

Vaginal  hysterectomy  ..„ 

Vaginal  hysterectomy  

Hysterectomy  &  vagina  repair 
Hysterectomy  &  vagina  repair 
Hysterectomy,  revise  vagina  .. 
Hyslsrectomy,  rsvtse  vagina  .. 

Extensive  hysterectomy ». 

Insert  Irtraularine  device 

Remove  intrauterine  device .... 

A/unciai  neemsisDon ... 

Aiuntiai  nseminaDon  ...»»„..„ 

Sperm  washing 

trjject  for  utsrua/lube  x-ray 

Reopen  ialopian  tube ~.... 


Suspension  o(  uterus 

Suspension  of  uterus 

Repair  ol  ruptured  uterus  ... 

Revision  ol  utsrus 

OMsion  of  Ialopian  tube  .... 
Otvision  of  laaopian  tube  .... 

Ligale  oviducKs)  

Ooduds  ialopian  lube<s)  .... 
nemovaf  of  Ialopian  tube  ... 
Removal  of  ovaryAube<s)  ... 

Revise  Utopian  tube(s) 

Repair  oviduct 

Revise  ovanan  tube(s) 

Remove  tubal  obatnjction  ... 
Create  new  tubal  opening  .. 
Orainaga  of  ovarian  cyat(s) 
Drainage  of  ovarian  cyat(s) 
Drainage  of  ovarian  I 
Dramaga  of  ovarian ) 

Tranapostion,  ovary(s)  

Biopsy  of  ovary(s) 

Partial  removal  of  ovary(s) 
Removal  ol  ovarian  cy8t(s) 

Removal  of  ovaiy<s)  

Removal  of  ovary(s)  


Rassct  ovarian  malgnancy  ... 
Resect  ovarian  malgnancy  ... 

Exploration  of  abdomen „ 

ReMaval  of  oocyte 

Tranaferol  embryo „« 

Amr»ocer«esi8 

Fetal  cord  puncture,  prenatal 

Chorion  bwpsy 

Fetal  contract  stress  test  

Fetal  contract  strsas  teat  _ 

Fetal  oortna  straae  last 

Fslal  non-stress  IssI 

Fetal  norvalress  laat 

Fetal  norvstiaas  laat 

Fetal  scalp  blood  sample 

Fetal  monitor  w/report „, 


Direct  in 

Direct  out 

Total  in 

Total  out 

Physician 

office 

o«  office 

office 

Of  office 

Mal- 

work 

practK» 

practice 

practice 

practice 

practice 

RVUs" 

expense 
RVUs 

expense 
FtVUs 

expense 
FtVUs 

expense 
RVUs 

RVUs 

•8.95 

NA 

1.66 

NA 

4.46 

2.17 

•8.37 

NA 

1.66 

NA 

4.28 

1.92 

•3.55 

NA 

1.28 

NA 

2.42 

0.34 

•4.13 

NA 

1.66 

NA 

3.04 

0.50 

0.77 

0.83 

0.12 

1.20 

0.34 

0.10 

•1.67 

1.46 

1.40 

2.24 

2.17 

0.46 

0.71 

0.70 

0.16 

1.04 

0.38 

0.14 

•3.27 

2.ra 

1.15 

3.27 

2.24 

0.56 

•14.60 

NA 

1.55 

NA 

5.46 

1.71 

•8.04 

NA 

1.66 

NA 

4.12 

1.54 

•16,24 

NA 

1.56 

NA 

5.68 

2.08 

•15.09 

NA 

1.56 

NA 

5.76 

2.59 

•15,29 

NA 

1.56 

NA 

5.70 

2.11 

•21.59 

NA 

2.30 

NA 

8.15 

2.80 

•28.85 

NA 

2.30 

NA 

9.97 

3.87 

•38.39 

NA 

3.50 

NA 

14.13 

6.15 

•12.20 

NA 

1.33 

NA 

4.75 

2.07 

13.06 

NA 

1.33 

NA 

4.94 

2.07 

14.27 

NA 

1.33 

NA 

5.24 

2.22 

•15.00 

NA 

1.33 

NA 

5.45 

2.46 

•13.48 

NA 

1.33 

NA 

5.07 

2.22 

•14.96 

NA 

1.33 

NA 

5.42 

2.32 

•15.41 

NA 

1.33 

NA 

5.51 

2.30 

•18.57 

NA 

2.30 

NA 

7.47 

2.70 

♦1.01 

0.71 

0.16 

1.12 

0.45 

0.13 

1.27 

0.82 

0.16 

1.29 

0.49 

0.06 

0.92 

0.48 

0.07 

0.82 

0.32 

0.15 

1.10 

0.48 

0.07 

0.86 

0.36 

0.15 

0.23 

0.41 

0.14 

0.56 

0.23 

0.04 

0.86 

4.30 

0.06 

5.46 

0.32 

0.08 

4.61 

NA 

0.65 

NA 

1.89 

0.41 

•1.01 

1.26 

0.70 

1.80 

1.11 

0.16 

•ejo 

NA 

1.56 

NA 

3.54 

1.16 

•12.73 

NA 

1.66 

NA 

5.00 

0.84 

•UJK 

NA 

1.56 

NA 

4.72 

0.99 

13.96 

NA 

1.52 

NA 

1.52 

1.42 

•3.84 

NA 

1.26 

NA 

2.68 

1.38 

•3J4 

NA 

1.26 

NA 

2.49 

1.01 

0.63 

NA 

0.00 

NA 

0.16 

0.10 

•3.90 

NA 

1.26 

NA 

2.47 

0.35 

•6.49 

NA 

1.56 

NA 

3.60 

1.31 

•11J6 

NA 

1.55 

NA 

4.73 

1.63 

•5.83 

NA 

1.56 

NA 

3.58 

1.88 

•14.84 

NA 

1.56 

NA 

5.46 

1.46 

•14,84 

NA 

1.56 

NA 

5.34 

0.93 

•13.13 

NA 

1.56 

NA 

5.02 

1.19 

•13.97 

NA 

1.56 

NA 

5.19 

1.11 

•4.14 

2.50 

0.37 

4.07 

1.47 

0.53 

•5.88 

NA 

1.55 

NA 

3.47 

1.36 

•4.22 

NA 

1.66 

NA 

3.06 

0.49 

•10.13 

NA 

1.55 

NA 

4.28 

0.81 

5.63 

NA 

1.55 

NA 

3.32 

0.93 

•5.99 

NA 

1.55 

NA 

3.43 

1.07 

•6.78 

NA 

1.56 

NA 

3.68 

1.41 

•11.36 

NA 

1.56 

NA 

4.66 

1.38 

•7.29 

NA 

1.56 

NA 

3.78 

1.33 

•18.43 

NA 

2.30 

NA 

7.42 

2.63 

•15.27 

NA 

2.30 

NA 

6.67 

2.38 

•21 J1 

NA 

2.30 

NA 

8.45 

3.93 

•28.01 

NA 

2.30 

NA 

9.14 

3.92 

•14,66 

NA 

2.30 

NA 

6.66 

2.95 

3,53 

4.73 

0.16 

6.66 

1.10 

0.58 

3,83 

0.66 

0.16 

1.78 

1.18 

0.63 

1J0 

0.69 

0.07 

1.17 

0.41 

0.18 

3,46 

NA 

0.07 

NA 

0.91 

0.31 

2.20 

0.37 

0.07 

0.95 

0.59 

0.10 

0.86 

0.73 

0.73 

1.11 

1.11 

0.29 

0.66 

0.04 

0.04 

0.24 

0.24 

0.19 

0.00 

0.69 

0.69 

0.87 

0.87 

0.10 

0.53 

0.45 

0.45 

0.69 

0.69 

0.12 

0.53 

0.04 

0.04 

0.18 

0.18 

0.08 

0.00 

0.41 

0.41 

0.51 

0.51 

0.04 

1.99 

NA 

0.07 

NA 

0.57 

0.21 

0.88 

NA 

0.07 

NA 

0.31 

0.15 

Totalln 
office 


'  CPT  oodM  arxt  daicnpkoris  only  ar«  (xipyn^  1996  Ainaricari  li«adK»l  AnocMtion  M  Rights  nanrv^ 
'CopyftgM  i9»«  Amancan  OanM  Anooaton.  AS  ngM  fManaa 
>  *  hidctfM  RVUt  ••  not  tor  Midk:wt  Paymani 
« -  Woiti  RVUt  ncraaaad  n  gloM  MgkaH  pack^a. 


NA 

NA 

NA 

NA 

2.07 

4.37 

1.89 

7.10 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.26 

2.64 

1.89 

2.11 

0.83 

6.41 

NA 

2.97 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.77 

6.24 

2.65 

NA 

3.25 

2.06 

1.09 

0.97 

1.34 

0.79 

0.55 

NA 

NA 


Total  out 
of  office 


15.58 

14.57 

6.31 

7.67 

1.21 

4.30 

1.23 

6.07 

21.77 

13.70 

23.00 

23.44 

23.10 

32.54 

42.69 

58.67 

19.02 

20.07 

21.73 

22.91 

20.77 

22.72 

23.22 

28.74 

1.59 

1.84 

1.39 

1.61 

0.50 

1.28 

6.91 

2.28 

11.06 

18.57 

17.63 

16.90 

7.90 

6.84 

0.89 

6.72 

11.40 

17.72 

1159 

21.76 

21.11 

19.34 

20.27 

6.14 

10.71 

7.77 

15.22 

9.88 

10.49 

11.87 

17.42 

12.40 

28.46 

24.32 

34.19 

38.07 

24.26 

5.21 

5.64 

1.89 

4.67 

2.89 

2.06 

1.09 

0.97 

1.34 

0.79 

0.55 

2.77 

1J5 


UMI 
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CPT'/ 
HCPCS' 


59051 

59100 

59120 

59121 

59130 

59135 

59136 

59140 

59150 

59151 

59160 

59200 

56300 

59320 

59325 

59350 

59400 

59409 

59410 

59412 

59414 

59425 

56426 

59430 

59510 

59514 

59515 

59525 

59610 

56612 

56614 

56618 

S6620 

56622 

56812 

56620 

50821 

56830 

59840 

59841 

59850 

59851 

59852 

59855 

59856 

56857 

59866 

59870 

60000 

60001 

60100 

60200 

60210 

60212 

60220 

60225 

60240 

60252 

60254 

60260 

60270 

60271 

60280 

60281 

60500 

60502 

60505 

60512 

60520 

60521 

60522 

60540 

60545 

60600 


ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  REUVTED  INFORMATION-Continued 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Fetal  monitor/intefpret  only 

Remove  uterus  leeion 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy _. 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectop«;  pregnancy _. 

D&C  after  delrvery  

Insert  cervical  dilator 

Episiotoniy  or  vagirfal  repair 

Revision  o(  cervix  

Revision  o(  cervix  _ 

Repair  ot  uterus 

Obaleirical  care _ 

»ObeJetrical  care 

Obstetrical  care 

Antepartum  manipulalion 

Deliver  piacenta 

Antepartum  care  on*y  ..„ 

Antepartum  care  only  ..„„ 

Care  after  delivery  

Cesarean  delivery 

Cesarean  delivery  only 

Cesarean  delivery 

Remove  uterus  after  cesarean 

Vbac  delivery 

Vbac  delivery  only  

Vbac  care  after  deSvary 

Attempted  vtiac  delivery  

Attempted  vtaac  delivery  only  .. 

Attempted  vtac  after  care  

Treatment  ot  miscarriage 

Care  of  miscarriage  

Treatment  of  miscamage „. 

Treat  uterus  infection „ 

Abortion 

Abortion 

Abortion ""LZ!.._!!1IZ 

Abortion 

Abortion ™Z!.™1"Z"I 

Abortion .. 

Abortion —.„..„......._.. 

Abortion 

Abortion „ 


Evacuate  mole  of  uterus  ...„ 
Drain  thyroKHongue  cyst  .... 
Aapirale/in)ect  thyriod  cyst .. 

Biopsy  of  ttiyroid „.. 

RetTXjve  thyroid  lesion  .... 

Partial  excision  tiTyroid 

Parital  ttiyroid  excision 

Partial  removal  of  ttiyroid  .... 
Partial  removal  of  thyroid  .... 

Removal  of  thyroid 

Removal  of  thyroid 

Extensive  thyroid  surgery  ... 

Repeat  thyroid  surgery 

Removal  of  ttiyroid 

Removal  of  thyroid _ 

Remove  thyroid  duct  lesion 
Remove  thyroid  duct  lesion 
Explore  parattiyroid  glands  . 

Re-explore  parathyroids  

Explore  parathyroid  glands  . 
Aulotranaplanl,  parathyroid . 
Removal  of  thymus  gland  ... 

Removal  thymus  gland 

Removal  of  thymus  (^ 
Explore  adreral  gland . 

Explore  adrenal  gland 

Remove  carotid  body  lesion 


Physician 

work 
RVU»J« 


0.74 
•12J5 
•11.49 
•11.67 
•14.22 
•13.88 
•13.18 
•5.46 
•6.86 
•7.86 
•2.71 
0.79 
2.41 
2.48 
4.07 
4.96 
23.06 
13.50 
14.78 
1.71 
.     ^2.00 
4.81 
8.28 
2.13 
26.22 
15.97 
17.37 
8.54 
24.62 
15.06 
16.34 
27.78 
17.53 
18.93 
•3.25 
•4.01 
•4.47 
•8.11 
•3.01 
•5.24 
•5.91 
•5.93 
•8.24 
•6.12 
•7.48 
•9.29 
4.00 
•4.28 
•1.76 
0.97 
0.97 
•9.55 
•10.88 
•16.03 
•10.53 
•14.19 
•16.06 
•18.20 
•23.88 
•15.46 
•17.94 
14.16 
•6.06 
•8.53 
•16.23 
•20.35 
•21.49 
4.45 
•16.81 
•18.87 
•23.09 
•17.03 
•19.88 
•17.93 


Direct  in 

office 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.00 
0.68 
0.95 
NA 
NA 
NA 
NA 
NA 
NA 
0.71 
NA 
1.39 
1.99 
0.20 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.19 
NA 
NA 
2.30 
2J0 
2.30 
NA 
2.63 
3.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.03 
1.55 
0.44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Direct  out 
of  office 
practice 
ejmense 

RVUs 


0.07 
■1.55 
1.55 
1.55 
1.55 
1.55 
1.55 
1.43 
1.20 
1.34 
1.15 
0.16 
0.16 
0.16 
0.16 
1.52 
2.19 
0.39 
0.77 
0.12 
0.31 
1.39 
1.99 
0.20 
2.57 
0.39 
0.86 
0.04 
2.15 
0.38 
0.76 
0.13 
0.38 
0.84 
1.13 
1.13 
1.13 
1.41 
1.13 
1.43 
0.94 
1.26. 
1.42 
1.13 
1.26 
1.24 
1.39 
1.33 
1.03 
0.09 
0.16 
1.55 
1.55 
1.55 
1.55 
1.55 
1.88 
1.88 
1.93 
1.88 
1.55 
1.55 
1.65 
1.65 
1.28 
1.55 
1.55 
0.00 
1.88 
1.88 
1.88 
1.55 
1.88 
1.28 


Tot^in 

offioe 

practice 

expense 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.14 
1.03 
1.70 
NA 
NA 
NA 
NA 
NA 
NA 
1.31 
NA 
2.89 
4.49 
0.73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.61 
NA 
NA 
3.69 
3.85 
3.92 
NA 
4.02 
5.34 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.66 
2.13 
0.77 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 
practx:» 
expense 
RVUs 


0.28 

4.80 

4.73 

4.68 

5.16 

5.18 

5.09 

3.00 

3.21 

3.50 

2.11 

0.40 

0.75 

0.83 

1.15 

1.52 

8.48 

3.91 

4.71 

0.59 

0.87 

2.89 

4.49 

0.73 

9.73 

4.53 

5.45 

2.11 

8.77 

4.24 

5.03 

7.10 

4.86 

5.77 

2.26 

2.43 

2.49 

3.17 

2.19 

3.05 

2.62 

3.03 

3.81 

2.93 

3.44 

3.87 

2.72 

2.71 

1.66 

0.35 

0.44 

4J21 

4.63 

5.78 

4.55 

5.42 

6.25 

6.84 

8.25 

5.76 

6.37 

5.48 

3.59 

4.09 

5.63 

6.86 

7.16 

1.09 

6.52 

6.97 

7.89 

6.07 

7.17 

5.90 


Mal- 
practice 
RVUs 


0.15 

0.96 

1.50 

1.07 

0.70 

1.15 

1.44 

0.29 

1.05 

0.64 

0.52 

0.11 

0.10 

0.41 

0.29 

0.82 

3.47 

2.20 

2.39 

0.29 

0.27 

0.66 

1.14 

0.07 

3.92 

Z55 

2.73 

0.88 

3.47 

2.20 

2.39 

3.92 

2.55 

2.73 

0.77 

0.77 

0.62 

0.52 

0.69 

0.76 

0.85 

0.88 

1.27 

0.96 

1.19 

1.44 

0.66 

0.67 

0.09 

0.12 

0.12 

1.04 

1.65 

1.74 

1.61 

1.92 

1.96 

2.55 

3.08 

0.34 

2.54 

2.25 

1.11 

0.95 

2.31 

2.33 

2.56 

a54 

2.46 

2.46 

2.46 

2.08 

2.34 

1.88 


Total  in 
office 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.37 

1.93 

4.21 

NA 

NA 

NA 

NA 

NA 

NA 

3J1 

NA 

8.36 

13.91 

2.93 

NA 

NA 

NA 

t4A 

NA 

NA 

NA 

41.31 

NA 

NA 

7.71 

8.63 

9.01 

NA 

7.72 

11.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.51 

3.22 

1.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 


1.17 

18.11 

17.72 

17.42 

20.06 

20.21 

19.71 

8.75 

11.15 

12.00 

5.34 

1.30 

3.26 

3.72 

5.51 

7.29 

35.01 

19.61 

21.86 

2.56 

3.14 

8.36 

13.91 

2.93 

39.87 

23.06 

25.55 

11.53 

36.86 

21.50 

23.76 

38.80 

24.94 

27.43 

6.28 

^2^ 

7.58 

9.80 

5.89 

9.05 

9.38 

9.84 

13.32 

10.01 

12.11 

14.60 

7.38 

7.66 

3.51 

1.44 

1.53 

14.80 

17.16 

23.55 

16.69 

21.53 

2*27 

27.59 

35.21 

21.56 

26.85 

21.89 

10.78 

13.57 

24.17 

29.54 

31.21 

6.08 

25.79 

28.30 

33.44 

25.18 

29.39 

25.71 


'  CPT  oodai  and  daacnpbons  only  are  copynght  1 996  Amancwi  Madical 
*CapyTtgkt1994AnMncan0anuiAssociatK>n  All  nghls  raMrvod 
*  *  IwrtlCilW  RVUs  ara  not  tor  Uadcara  Payment. 
•'Work  l«VU(  inaaaaad  m  glotial  lurgical  package. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPT>/ 
HCPCS' 

MOO 

Status 

Description 

Physicttft 

HKork 
RVU8»« 

Direct  in 

ottice 

practice 

eimense 

RVUs 

Direct  out 
of  office 

practice 

expense 

RVUs 

Total  in 

office 

practice 

expense 

RVUs 

Total  out 
of  office 
practKe 
expense 
RVUs 

Mai- 

practKe 

RVUs 

Total  in 
office 

Total  out 
of  office 

60605 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

•20.24 

1.58 

1.49 

1.51 

1.6S 

1.51 

2.10 

0.89 

•5.14 

4.62 

5.00 

•10.19 

*8.76 

8.37 

•15.90 

•17.57 

•12.42 

•14.99 

•16.32 

5.84 

•4.89 

•10.42 

•12.36 

•21.96 

•26.61 

•24.57 

•24.93 

•24.23 

•27.68 

•25.62 

•28.50 

•23.32 

•27.28 

•27.95 

•18.27 

•18.66 

•29.77 

•27.20 

•26.63 

•25.95 

•27.29 

•28.39 

•26.06 

•26.49 

•25.66 

•17.92 

•14.84 

•28.45 

•35.09 

•25.26 

•24.61 

•37.32 

•41.39 

•54.84 

•44.48 

•29.45 

•27.86 

•52.17 

•43.88 

•14.63 

•19.71 

•20.97 

•11.63 

•35.52 

•26.81 

•32.08 

•28.86 

•31.02 

•29.22 

23.71 

•43.80 

•31.30 

•21.53 

•14.65 

NA 
0.93 
0.87 
0.91 
0.94 
NA 
NA 
0.71 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.60 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

1.36 

0.00 

0.16 

^08 

1.68 

0.00 

2.08 

2.08 

2.08 

2.08 

2.08 

0.16 

2.08 

1.68 

1.68 

1.72 

1.72 

2.11 

2.11 

2.11 

2.11 

2.11 

2.11 

3.77 

2.39 

2.38 

2.39 

2.39 

2.77 

2.77 

2.77 

2.16 

2.16 

2.16 

2.16 

2.16 

2.16 

2.16 

2.16 

2.16 

2.21 

2.16 

2.39 

3.17 

3.17 

3.17 

3.17 

2.77 

2.77 

2.77 

3.17 

2.35 

2.35 

2.77 

2.39 

2.77 

2.77 

2.77 

2.39 

2.77 

2.77 

2.72 

2.77 

2.77 

2.39 

2.39 

NA 
1.51 
1.42 
1.48 
1.56 
NA 
NA 
1.07 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
'         NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

11.75 

0.58 

0.56 

0.57 

0.62 

0.56 

0.70 

0.40 

3.05 

1.26 

1.57 

5.25 

4.20 

1.61 

6.58 

6.96 

5.34 

6.53 

6.78 

1.81 

3.96 

4.65 

5.13 

7.96 

9.03 

8.93 

8.99 

8.90 

9.61 

8.93 

9.59 

9.97 

9.50 

9.76 

7.32 

7.56 

11.06 

10.09 

9.87 

9.07 

9.68 

9.72 

8.90 

8.83 

8.73 

7.34 

6.61 

9.94 

11.54 

9.21 

9.31 

13.23 

14.19 

17.17 

14.89 

10.66 

10.61 

15.86 

14.52 

6.46 

7.92 

8.41 

5.74 

12.03 

10.34 

11.30 

10.07 

11.03 

10.32 

2.72 

14.02 

11.28 

8.52 

6.37 

2.21 
0.17 
0.17 
0.20 
0^ 
0.15 
0.19 
0.03 
1.24 
1.15 
1.26 
2.22 
1.08 
0.96 
2.56 
2.63 
0.37 
^3.27 
3.05 
1.53 
1.63 
1.44 
1.69 
4.78 
5.05 
4.46 
4.38 
4.68 
4.47 
3.41 
3.54 
^22 
2.76 
3.26 
1.82 
2.54 
5.28 
3.45 
3.00 
3.43 
4.87 
3.98 
2.53 
1.78 
2.16 
3.58 
3.33 
4.90 
5.28 
4.74 
4.57 
5.46 
5.77 
5.89 
5.85 
3.79 
5.15 
4.79 
4.79 
1.75 
3.33 
2.01 
1.25 
3.99 
4.97 
4.07 
3.78 
3.90 
2.49 
2.11 
4.80 
4,78 
4.03 
1.11 

NA 
3.26 
3.08 

3.19 
3.47 
NA 
1^ 
1.99 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

34.20 

61000 

61001 

Remove  crania)  cavity  ftuKl 

Remove  cranial  cavity  ftuKl 

2.33 
2.22 

61020 
61026 
61050 

Remove  brain  cavity  fhjid  

Injection  into  brain  canal — 

Remove  brain  canal  fluid 

Injection  into  brain  canal 

2.28 
2.53 
2.22 

61065 

2.99 

61070 

Brain  canal  shunt  procedure  .„ 

OriM  skull  for  exammaton  ~. 

1.32 

61105 



9.43 

61106 
61107 

Drill  skuH  lor  exarrVsurgery „ 

DnII  skull  for  implantation  

7.03 
7.83 

61108 

Dnil  skull  for  drainage 

17.66 

61120 

Pierce  skull  for  exarrirtation  

14.04 

61130 
61140 
61150 

Pierce  skull,  exam/surgery  

Pierce  skuil  tor  biopsy  ~... 

Pierce  skuM  lor  draynage _ 

Pierce  skuN  lor  ctairage 

8.94 
25.04 
27.16 

61151 

18.13 

61154 
61156 

•^ 

Pierce  skufl,  remove  ctot  

Pierce  skuM  for  drainage » 

24.79 
26.15 

61210 

Pierce  skull:  Implant  device 

Insert  brain-ftutd  device  _ 

Pierce  skull  &  exotore  

9.18 

61215 
61250 

„„ 

10.48 
16.51 

61253 
61304 

Pierce  skuH  &  exiakxe „ _ 

Open  skua  tor  exptoration 

19.18 
34.70 

61305 



40.69 

61312 

Open  SkuH  (or  dtainaBe 

Ooen  skull  tor  Jmiiiaue 

37.96 

61313 

38.30 

61314 

Open  SkuH  (or  dratnaga 

37.81 

61315 

oban  skul  (or  draiiiMue 

41.76 

61320 

Open  skufl  for  drainage _ 

37.96 

61321 

41.63 

61330 



34.51 

61332 

39.54 

61333 

Explore  ortJit  rerrxjve  leswn 

40.97 

61334 
61340 

Expkire  orbit;  remove  ot))ect  .„ 

Heliovo  cranial  pressure   

27.41 
28.76 

61343 

Incise  skull  pressure  relief  

46.11 

61345 

Relieve  cranial  pressure 

40.74 

61440 

Incise  skull  lor  surgery 

39.50 

61450 

Incise  skuil  lor  surgery 

Incise  skull  for  brain  »*ound 

Incise  skull  for  surgery — 

Incise  SkuH  for  sugary 

Incise  SkuH  tor  surgery 

Inase  skuM  for  surgery 

Rennoval  of  skull  leskxi 

38.45 

61458 
61460 



41.84 
42.09 

61470 

37.49 

61480 
61480 
61500 

37.10 
36.55 
28.84 

61501 

Rerrvive  Inlected  skul  bone  

24.78 

61510 
61512 
81514 

Removal  of  brain  lesion 

Rerrxjve  brain  llmng  lesion  

Removal  of  brain  at»cess  ...„ 

Removal  of  brain  lesion _ 

RerTH>val  of  brain  lesion _ 

Remove  brain  lining  lesion   

43.29 
51.91 
39.21 

81516 

38.49 

61518 
61519 

56.01 
61.35 

61520 

•- ■ 

Removal  of  bram  lesion _ 

77.90 

81521 

Rerrxjval  of  brain  leakm 

65.22 

81522 



43.90 

81524 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

43.62 

81526 

72.82 

61530 

Remove  of  brain  laaion     

63.17 

81531 
81533 
61534 

Implant  brain  electrodes  

Implant  brain  electrodes  

Rertxival  of  txain  lesnn 

22.84 
30.96 
31.39 

81535 

RerTX)ve  brain  eleclrodes 

Removal  d  bran  laaion 

18.62 

81538 

51.54 

81538 

Removal  o(  brain  iasue 

Removal  of  brain  tissue 

42.12 

81539 

47.45 

81541 

42.70 

81542 

Removal  ol  bram  tissue _ 

RariKMal  of  brain  titaua 

45.95 

81543 

42.03 

81544 

Remove  &  treat  brain  teskm 

Excision  of  brain  fc*TW _ 

Removal  of  pituitary  gland 

Removal  of  pituitary  gland 

Rntaaan  n(  ikiM  Miaim         

28.54 

81545 

62.62 

61546 

47.36 

81548 

34.08 

61550 

22.13 

<  CPT  codM  and  d«ciipliont  onty  ••  copyn^  1996  Amancan  Madical  Asaoosiion  AH  Ftghts  Raaarvad  Appicatito  FARSA3FARS  Aoply. 
'CopyriC^  1904  Amancan  DaiM  Aaaoaalnn  All  rtghli  raaarved 
*  *  lB«eaiaa  RVUt  ar«  not  lor  Maifcva  Paymant. 
• '  \MoHi  RVUt  ncraaaad  n  gtoM  turgKil  packaga. 
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CPTV 
HCPCS' 


61562 

61566 

61567 

61558 

61559 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61581 

61582 

61583 

61584 

61585 

61586 

61590 

61561 

61592 

61596 

61596 

61597 

61598 

61600 

61601 

61605 

61606 

61607 

61608 

61609 

61610 

61611 

61612 

81613 

61615 

61616 

61618 

61619 

61624 

61626 

61680 

61682 

61684 

61686 

61690 

61692 

61700 

61702 

61703 

61706 

61708 

61710 

61711 

61712 

61720 

61735 

61750 

61751 

61760 

61770 

61790 

61791 

61793 

61795 

61850 

61855 

61860 

61865 

61870 

61875 

61880 

61885 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMAiiONH-Continued 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Release  of  skuN  seams  „. 

Incise  skull/sutures 

Incise  sicull/sutures  „ 

Excision  of  skuU/sutures  

Excision  of  sioill/sutures , 

Excision  of  stoJI  tumof , 

Excision  of  si<ull  \umor , 

Remove  brain  foreign  body  

Incise  skul\  fof  brain  wound  ..... 

Skull  base/brainstem  surgery  .. 

Skull  base/brainstem  surgery  .. 

Crannfacial  approach.  akxM  .... 

Craniotacial  approach,  sicul  .... 

Craniotecial  approach,  siaA  .... 

Cranidacial  approach,  siojl  .... 

Ofbitocranial  approactVskul  „.. 

Obitocranel  approach/skull  .... 

Resect  nasopharynx,  skuM 

Infratemporal  approach/skul  ... 

Infratemporal  approactVsfcuM  ... 

Ofbitocranial  approactValajll  .... 

Tranalemporal  approadVslcuU  . 

Transcochiear  approach/si(ull .. 

Transcondylar  approach/stajM  .. 

Tranapetrosal  approach/slcuH ... 

Resect/excise  cranial  lesion  .... 

Resect/excise  cranial  lesion  .... 

Resect/excise  cranial  lesion  „„ 

Resect/exdse  cranial  lesion  .... 

Resect/excise  cranial  lesion  .... 

Rasect/excise  cranial  lesion  .... 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Renx>ve  aneurysm,  sinus  ...'..... 

Resect/exase  lesion,  stojl 

Resect/excise  lesion,  skul 

Repair  dura  

Repair  dura 

OcdusKxVembolization  cath 

Ocdusion/emboMzation  cath  „... 

Intracranial  vessel  surgery 

Intracranial  vessel  sugary 

Intracrariial  vessel  surgery 

Infracrarnal  vessel  surgery 

Intracranial  vessel  surgery „ 

Intracranial  vessel  surgery 

Imar  akull  vessel  surgery 

Inner  akuM  vessel  surgery 

Clamp  necij  artery  _ 

Revise  drcuiation  to  head  

Revise  circulation  to  head 

Revise  circulation  to  head  

Fusion  of  skull  arteries  

SkuN  or  spir>e  microsurgery 

Incise  skull/brain  surgery  

Irose  skuH/brain  surgery 

Incise  skull;  brain  biopsy  „..., 

Brain  txopsy  with  cat  scan 

Implanl  brain  electrodes  

Incise  skUl  lor  treatn'ier^  

Treat  trigeminal  nerve 

Treat  trigemirial  trad 

Focus  radiation  beam 

Brain  surgery  using  computer  ... 

Implant  neuroeiectrodes 

Innplant  neuroeiectrodes  

Implant  neuroeiectrodes 

Implant  neuroeiectrodes  

Implant  neuroolocti  odes  

Implant  nt  uroelectrodes  

Revisa/remove  neuroelectrode  .. 
Implant  neuroreceiver  


Physician 

work 
RVUs'* 


•19.56 
•22.26 
•22.38 
•25.58 
•32.79 
•26.83 
•33:83 
•24.60 
•26  J9 
•34.36 
•52.43 
•30.35 
•34.60 
•31.66 
-36.21 
•34.65 
•38.61 
•25.10 
•41.78 
•43.68 
•39.64 
•29.57 
•36.63 
•37.96 
•33.41 
•25.86 
•27.89 
•29.33 
•38.83 
•36.27 
•42.10 
9.89 
29.67 
7.42 
27.88 
•40.86 
•32.07 
•43.33 
•16.99 
•20.71 
20.15 
16.62 
•30.71 
•61.57 
•39.81 
•64.49 
•29.31 
•51.87 
•50.52 
•48.41 
•17.47 
•36.20 
•35.30 
•29.67 
•36  J3 
3.49 
•16.77 
•20.43 
•18.20 
•17.62 
21.00 
•21.44 
•10.86 
•14.61 
•17i4 
4.04 
•12.39 
•13.39 
•20.87 
•22.97 
'14.94 
•15.06 
•8.29 
•5.85 


Dirgain 

cffice 

practice 

ejqMnse 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.99 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 
eimense 
RVUs 


2.39 

2.39 

2.39 

2.77 

2.77 

2.39 

2.38 

1.72 

1.72 

3.17 

3.17 

2.86 

3.26 

3.26 

4.01 

3.26 

3.26 

3.20 

3.26 

3.26 

3.26 

3J26 

2.86 

3.26 

3.26 

3.26 

3.26 

2.86 

3.26 

3.26 

3.26 

0.00 

0.00 

0.00 

0.00 

2.86 

3.63 

4.01 

2.86 

2.86 

0.16 

0.16 

2.77 

2.77 

2.77 

2.77 

2.77 

2.77 

2.15 

2.15 

2.39 

2.39 

2.39 

2.39 

2.39 

0.00 

2.39 

2.39 

2.02 

2.02 

1.98 

2.35 

0.99 

2.02 

2.39 

0.16 

1.98 

2.35 

2.35 

2.35 

2.35 

2.36 

2.35 

2.36 


Totalln 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

4.25 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 


Totsrioul 
(A  office 
practice 
eimense 
RVUs 


7JS0 
8.46 
&49 
9.74 
11.56 
9.80 
1135 
8.16 
8.58 
12.50 
16.20 
11.04 
12.58 
1133 
13.88 
12.59 
13.58 
9.91 
14J7 
14.86 
13.84 
11.33 
12J8 
13.41 
12.28 
10.40 
10.90 
10.78 
13.63 
13.00 
14.46 
2.47 
7.42 
1.86 
6.97 
13.67 
12.39 
16.67 
7.70 
8.63 
5.00 
4.16 
11.37 
18.26 
12.86 
18.43 
10.70 
16.48 
1453 
14.67 
7.24 
12.00 
11.16 
9.80 
12.24 
0.97 
7.48 
7.73 
7.39 
729 
7.39 
8.32 
4^5 
6.36 
7.12 
1.42 
5.62 
6.12 
7.79 
8.68 
6.32 
6.46 
4.39 
421 


Mai- 

practica 

RVUs 


2.70 

3.04 

3.06 

3.47 

4.60 

3.68 

4.64 

3.06 

3.21 

5.05 

3.91 

4.10 

4.66 

*22 

4.83 

4.68 

5.23 

Z32 

5.68 

5.96 

5.41 

4.00 

4.86 

5.13 

4.52 

3.46 

3.72 

3.93 

6.25 

4.91 

5.71 

1.40 

4.21 

1.06 

3.96 

5.61 

4.31 

6.86 

2.22 

2.77 

1.79 

1.47 

5.79 

6.36 

3.47 

4.20 

4.09 

3.36 

5.67 

6.61 

2.24 

5.25 

2.32 

1.75 

6.20 

0.93 

4.05 

1.51 

4.31 

4.44 

1.76 

3.43 

3.03 

3.16 

1.96 

1.55 

2.26 

1.47 

1.59 

3.09 

0.82 

1.31 

0.66 

0.29 


Total  in 
dice 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

» 

NA 
NA 
NA 
NA 
NA 
NA 
18.14 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Total  out 
of  office 


30.06 
33.76 
33.92 
38.79 
48.84 
40.11 
49.82 
36.82 
38.18 
51.91 
72.54 
45.49 
51.84 
47.71 
54.92 
51.92 
57.42 
2733 
61.83 
64.49 
58.89 
44.90 
52.86 
56.50 
50.21 
39.71 
42.51 
44.04 
57.71 
54.18 
62.26 
13.76 
41.30 
10.34 
38.81 
60.14 
48.77 
64.86 
26.91 
32.11 
26.94 
22.26 
47.87 
86.19 
56.14 
87.12 
44.10 
70.71 
71.12 
69.69 
26.95 
63.46 
48.78 
41.22 
54.77 
5.39 
28.30 
29.67 
29.90 
29.35 
30.14 
33.19 
18.14 
24.12 
26.32 
7.01 
20.27 
20.98 
30.25 
34.64 
22.08 
22.83 
11.34 
10.36 


CPT  cedes  and  d«scnp»>ons  only  are  copynghl  1996  Am«ncan  Msdnal  Assooabon  All  Rights  Raswved  AcpkcatM  FARS/OFARS  Aootv 
>Capyn(^  1994  Am«ncanOantalAs(oaabon.  All  nghtsrasarved. 
*  *  moicaMs  RVUs  ar«  no)  tor  Madkxre  Paymant. 
' '  Work  RVUs  ncraaaad  in  global  surgKal  pacfcaga. 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— OOniinuea 

Direct  in 

Direct  out 

Total  in 

Total  out 

CPT'/ 
HCPCS' 

MOD 

Status 

Description 

Physician 
work 

olftae 

of  office 
practice 

office 
pcactk» 

of  office 
practice 

Mal- 
practice 

Totalln 

Total  out 

RVUa'* 

exjense 
RVUs 

expense 
I^VUs 

expense 
RVUs 

expertse 
RVUs 

RVUs 

61888 

A 

RavtoaAwnove  murorecaiver 

•5.07 

NA 

1.63 

NA 

3.19 

0.44 

NA 

8.70 

62000 

A 

Rep*  of  akul  fracture  

•1253 

MA 

1.39 

NA 

4.64 

0.95 

NA 

18.12 

62005 

A 

Repair  o(  akuN  fracture 

•16.17 

NA 

1.76 

NA 

6.12 

1.97 

NA 

2426 

62010 

A 

TreaUnar*  o(  head  iniury  

•19.81 

NA 

1.76 

NA 

723 

3.39 

NA 

30.43 

62100 

A 

Rapv  bran  tUd  leakage „... 

•22.03 

NA 

2.77 

NA 

9.02 

3.72 

NA 

34.77 

62115 



A 
A 

Reduction  at  ttoM  detect 

•21.66 
•2359 

NA 
NA 

2.38 
2.39 

NA 

NA 

8.06 
8.52 

1.82 
1.99 

NA 
NA 

31.54 

62116 

Reduction  of  skul  detect _... 

34.10 

82117 

A 
A 

Reduction  of  skuK  defect 

25  J8 
-23.35 

NA 
1^ 

2.36 
2.39 

NA 
NA 

2.35 
8.47 

225 

1.98 

NA 
1^ 

29.98 

62120 

Repair  skuM  cavity  laekin 

33.80 

62121 

A 

Incise  skiiM  repair  

•2158 

NA 

2.39 

NA 

8.39 

3.41 

NA 

33.38 

62140 

A 

Rep*  of  )*)«  defect    

•1351 

NA 

2.02 

NA 

5.94 

2.39 

t^ 

21.84 

62141 



A 

Repair  of  skiil  defect 

•14.91 

NA 

2.39 

NA 

6.90 

328 

NA 

25.09 

62142 

A 

Remove  situll  ptata/Hap  ...„..„.„„.. 

•10.79 

NA 

2.02 

NA 

5.40 

2.64 

NA 

18.83 

62143 

A 

Replace  skull  plateAap 

•13.05 

NA 

2.39 

NA 

6.14 

1.65 

NA 

20.84 

62145 

A 

Reoair  of  skull  &  tnrin 

•18.82 

NA 

2.39 

NA 

754 

229 

NA 

28.65 

62146 

A 

Repair  of  skul  vtitlh  graft  .„ „... 

•16.12 

NA 

2.39 

NA 

6.92 

2.15 

NA 

25.19 

62147 

A 

Repair  o(  skul  wl$t\  graft 

•19.34 

NA 

2.3S 

NA 

7.72 

257 

NA 

29.63 

62180 

A 

EataMeh  train  cavity  stHjnt 

•21.06 

NA 

2.35 

NA 

8.07 

2.70 

NA 

31.83 

62190 

A 

Estibiati  brain  cavity  shunt 

•11.07 

NA 

2.35 

NA 

6.00 

321 

NA 

2028 

62192 

A 

EatatoW)  brain  cavity  shunt  ....:_ 

•12.25 

NA 

2.36 

NA 

6.15 

2.74 

NA 

21.14 

62194 

.*..••«•.•.• 

A 

PI  ■  1  !■  1    ■  <!■■!  II  nil    jk^Mk^^Av 

•5.03 

NA 

1.01 

NA 

2.40 

029 

NA 

7.72 

62200 

A 

EadMah  brain  cavity  shunt 

•18.32 

NA 

2.35 

NA 

7.56 

3.09 

NA 

28.97 

62201 

A 

rn^iati  ti  ail  r  n  1  It    ih  i  ■  il 

•14.86 

NA 

2.35 

NA 

6.50 

1.72 

NA 

23.08 

62220 

A 

EslAlih  brain  cavity  shunt „... 

•13.00 

NA 

2.35 

NA 

6.40 

3.12 

NA 

22.52 

62223 

A 

EaiaUah  bran  cavity  shunt 

•12.87 

NA 

2.35 

NA 

6.35. 

3.02 

NA 

2224 

(W99«i 

A 

"5.41 

NA 

1.72 

NA 

3.41 

0.58 

NA 

9.40 

62230 



A 

Replac^reviae  brain  shunt „.. 

•10.54 

NA 

1.72 

NA 

451 

1.82 

NA 

17.17 

62256 

A 

•6.60 

NA 

2.35 

NA 

4.57 

1.17 

NA 

12.34 

62258 

A 

Replaoe  brain  cavty  shunt 

•1454 

NA 

1.72 

NA 

554 

2.55 

NA 

22.93 

tt99M 

A 

Drain  apir«al  cord  cyst „ 

4.74 

NA 

0.16 

NA 

1.32 

0.36 

NA 

6.42 

62269 

A 

5.02 

NA 

0.16 

NA 

1.36 

028 

NA 

6.66 

62270 

A 

Spinsl  fluid  tip,  (taQnotlic  — ».».... 

Drain  spinal  fUd 

Treat  lumbar  spina  laaion „ 

1.13 

052 

0.11 

0.89 

0.40 

0.06 

2.08 

1.59 

62272 

A 

1.35 

052 

0.11 

0.96 

0.46 

0.12 

2.43 

1.93 

62273 

A 

2.15 

0.73 

0.16 

1.42 

0.73 

026 

3.83 

3.14 

62274 

A 

Iniect  spinal  aneettaWc 

1.78 

121 

0.16 

1.91 

0.63 

0.17 

3.86 

2.58 

62275 

.........*•. 

A 

miad  apinri  anesthetic 

1.79 

159 

0.16 

^.^2 

0.63 

0.19 

4.10 

2.61 

62276 

A 

Iniact  spinal  anesthetic 

2.04 

1.46 

0.16 

227 

0.70 

023 

4.54 

2.97 

62277 



A 

IniaclaplnalanaaVwIk: 

2.15 

1.64 

0.16 

252 

0.72 

023 

4.90 

3.10 

62278 

•••••••«•••• 

A 

Mifaci  spatai  anaeeieDc ...«_«. 

151 

1.62 

0.16 

256 

0.59 

026 

4.13 

2.36 

62279 

M**>. .*..■* 

A 

Iriact  apinal  anesthetic  ..-   .   .    -. 

158 

125 

0.16 

1.93 

0.60 

024 

3.75 

2.42 

62280 

„.^.. 

A 

258 

2.16 

0.31 

323 

0.97 

0.14 

5.95 

3.69 

62281 



A 

Treat  apii^  cord  leann  ..   ..    

251 

229 

0.61 

3.43 

158 

028 

8.32 

427 

62282 

A 

2.28 

2iS 

0.61 

358 

1.33 

0.40 

6.06 

4.01 

62284 

A 

ln|6tUuii  tor  myotoQrafn 

154 

153 

0.06 

227 

0.49 

0.34 

4.15 

2.37 

62287 

..„,^,..,. 

A 

Psrculflnsous  dUvdomy ».. 

•8X6 

NA 

1.77 

NA 

451 

2.65 

NA 

1524 

62288 



A 

miacHon  ir«D  apinal  canal 

1.74 

151 

0.16 

2.04 

0.63 

024 

4.02 

251 

62286 

.„„..„.., 

A 

miectton  Mo  apinal  c«itf 

154 

1.48 

0.16 

222 

0.62 

029 

4.15 

2.55 

82290 

A 

In^  lor  spine  dtak  x-ray  

3J» 

153 

0.06 

257 

0.78 

024 

5.81 

4.02 

82291 

A 

miact  lor  apme  dtak  x-ray 

2.91 

1.73 

0.06 

253 

0.80 

0.39 

6.13 

4.10 

62292 

„. 

A 

tn|eclion  imo  dW(  leaion  »......». 

•758 

NA 

2.19 

NA 

4.86 

2.13 

NA 

14.85 

62294 

.„*.....». 

A 

ki^aclion  Inio  apinai  artery ...»»., 

•11.83 

NA 

2.53 

NA 

5.82 

0.68 

NA 

1853 

62296 

...»....«. 

A 

infection  rto  spinal  canal ......... 

2.20 

159 

0.16 

220 

0.71 

0.13 

4.53 

3.04 

62350 

A 

Implant  spinal  cattialar  ».... 

•657 

125 

125 

326 

326 

1.02 

11.15 

11.15 

62361 

A 

■     ■    -     ■    *     li 

ifnpMfV  flpviM  nflHMMr 

•10.00 

1.98 

1.98 

4.93 

4.93 

1.50 

16.43 

16.43 

62355 

fZ'Z 

A 

Ftamove  apinal  canal  catheter 

•5.45 

125 

125 

257 

2.87 

0.68 

9.00 

9.00 

62360 

A 

Inaart  spine  Muskm  device  —    „. 

•2.62 

125 

125 

2.17 

2.17 

0.33 

5.12 

5.12 

62361 

A 

•5.42 

1.98 

1.98 

3.77 

3.77 

0.78 

9.97 

9.97 

62362 

A 

•7.04 

125 

125 

329 

329 

1.02 

11.35 

11.35 

62366 

„.„ 

A 

Remove  spine  miuaton  devtoe 

•5.42 

125 

125 

2.86 

256 

0.68 

8.96 

8.96 

62367 

26 

A 

Anaiyza  spine  Inluaion  punp 

0.48 

0.06 

0.06 

0.19 

0.19 

0.07 

0.74 

0.74 

62368 

26 

A 

Analyze  spine  nluakin  pump 

0.75 

0.06 

0.06 

026 

026 

0.11 

1.12 

1.12 

63001 

A 

Removal  c*  apinal  lamina - 

•1552 

NA 

2.37 

NA 

7.11 

3.42 

NA 

26.35 

63003 

»»..».... 

A 

Removal  of  apinal  lamina »««.». 

•15.95 

NA 

2.37 

NA 

7.10 

323 

NA 

2628 

•3006 

A 

Removal  of  apinal  lamina «»».». 

•14.92 

NA 

2.37 

NA 

6.84 

3.10 

NA 

24.86 

63011 

A 

namwal  at  apinal  lamina 

•1452 

NA 

2.37 

NA 

6.48 

1.87 

NA 

2257 

63012 

„ 

A 

Removal  o(  apinal  lamina _.. 

•15.40 

NA 

2.37 

NA 

6.96 

3.15 

NA 

2551 

63015 

«»..»..... 

A 

•1955 

NA 

2.37 

NA 

8.05 

4.18 

NA 

3158 

63016 

.»....»... 

A 

•19.20 

NA 

2.37 

NA 

8.00 

4.11 

NA 

31.31 

63017 



A 

•15.94 

NA 

2.37 

NA 

726 

4.00 

NA 

2720 

63020 

»»»»..» 

A 

Nacfc  apine  dWc  aurgary 

•1451 

NA 

2.37 

NA 

658 

3.38 

NA 

25.07 

63030 

— •.  •_      . 

A 

Low  back  dak  augary 

•1250 

NA 

2.37 

NA 

6.14 

251 

NA 

20.95 

63036 

A 

Added  apinal  dtak  aurgary 

Neck  apine  dak  aurgary 

3.15 

NA 

0.00 

I4A 

0.86 

0.76 

I4A 

4.77 

63040 

A 

•1851 

NA 

2.44 

NA 

8.03 

4.30 

NA 

31.14 

63042 

A 

Low  back  dbk  surgery  _ — 

•17.47 

NA 

2.44 

NA 

7.76 

4.38 

NA 

29.61 

'  CPT  cod—  md  ilMcwpSoni  a*/  tn  eopr'Hy*  i>MA<narican 
*Capyn^  19M  Amahcan  DanM  AMobaSon.  Al  rIgMi  laawvad. 
» *  mitcmu  RVUt  —  nolter  imcai I  Paymtn 
'  ■  WoA  RVUt  naaand  n  i^obil  MVcal  padiaa*. 
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ADDENDUM  C— Relative  Value  Units  (RVUbj  anu  MtLAita  information— Continued 


CPTljl 

HCPCS* 


63045 

63046 

63047 

6304« 

63055 

63056 

63057 

63064 

63066 

63075 

63076 

630n 

63076 

63081 

63062 

63065 

63066 

63087 

63086 

63090 

63091 

63170 

63172 

63173 

63160 

63162 

63165 

63190 

63191 

63194 

63195 

63196 

63197 

63196 

63199 

63200 

63250 

63251 

63252 

63265 

63266 

63267 

63286 

63270 

63271 

63272 

63273 

63275 

63276 

63277 

63278 

63280 

63281 

63282 

63283 

63285 

63286 

63287 

63290 

6330O 

63301 

6330e 

63308 

63304 

63306 

63306 

63307 

6330B 

63600 

63610 

63615 

63660 

63865 

63660 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  spinal  lamina 

Removal  of  spinal  lamina  „__. 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Decomfjress  spinal  cord „. 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spinal  cord 

Neck  spine  disk  surgery  

Neck  spine  disk  surgery  

Spine  disk  surgery,  thorax 

Spine  disk  surgery,  ttxsrax 

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Incise  spinal  cord  tract(s)  

Drainage  of  spinal  cyst 

Orainage  of  spinal  cyst  

Revise  spinal  cord  ligaments  .. 

Revise  spinal  cord  ligaments  .. 

Incise  spinai  column/nerves  ... 

IfKise  spinal  colunmMerves  ... 

Incise  spinal  columrVnerves  ... 

Inctse  spir^al  column  &  oord  ... 

Incise  sptrial  column  &  oord  ... 

Inose  sp«nal  coiumn  &  oord  ... 

Incise  spinal  cokimn  &  cord  ... 

Inctse  spnnai  colunm  ^  cord  ... 

Incise  spinal  column  &  cord  ... 

RolSMO  of  spinal  cord 

Revise  spinal  cord  vessels 

Revise  spinal  cord  loaseto  

Revise  spinal  cord  vaaseto  ..... 

Excise  intraspinal  lesion 

Excise  irtliasiJliMil  lesion  

Excise  intraapiTMl  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion 

Excise  inftaspiiial  lesion 

Excise  intraspinal  lesion 

Excise  Intraspinal  lesion  ..„ 

Biopsy/excise  spnal  tumor 

Biopsyfexcise  spnal  tumor  ..... 

Biopsy^excise  spinal  tumor 

Biopsy/excise  spinal  tunw 

Biopsy/excise  spinal  tumor  ..... 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/ewise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopay^excise  spinal  tumor 

Btopsy^excise  spinal  tumor  . 

Biopsy/excise  spinai  tumor 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertabrri  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertsbrtf  body 

Removal  of  vwtabral  body 

Remove  spinal  oord  laaian 

SOmuMlon  of  splrwl  oord 

Remove  leaion  of  spinal  oord  .. 

ImplMt  neuroelecliuUas „_. 

liTiplart  neuroelectiodes 

Revisa'remove  neuroeiectrode 


Pliysician 
RVUs" 


•16.50 
•15.80 
•14.61 

326 
•21.99 
•20.36 

5.26 
•24.61 

3.26 
•19.41 

4.05 
•21.44 

3.28 
•23.73 

4.37 
•26.92 

3.19 
•35.57 

4.33 
•28.16 

3.03 
•19.83 
•17.66 
•21.99 
•18.27 
•20.50 
•15.04 
•17.45 
•17A4 
•19.19 
•18.84 
20.57 
•21.11 
•25.36 
•26.86 
•19.18 
•40.76 
•41.20 
•41.19 
•21.56 
•22J0 
•17.95 
•16.52 
•26.80 
•26.92 
•25.32 
•24.29 
*23.68 
•23.45 
*20.83 
•20.56 
•28J5 
•28.05 
•26.38 
•25.00 

•35.63 
•36.70 
•37.38 
•24.43 
•27.60 
•27.81 
•30.50 
•30.33 
•32.03 
•32.22 
•31.63 

5^ 
•14.02 

8.73 
•1&28 

•6.74 
•10.29 

•6.16 


Direct  in 

office 

practice 

ejmertse 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 

emanae 
RVUs 


2.37 

2.37 

2.37 

0.00 

2.37 

2.37 

0.00 

2.37 

0.00 

2.37 

0.00 

2.67 

0.00 

2.37 

0.00 

2.76 

0.00 

2.67 

0.00 

2.67 

0.00 

2.59 

2.56 

2.56 

2.59 

2.SS 

2.56 

2.56 

2.56 

2.59 

2.56 

2.54 

2.56 

2.59 

2.59 

2J7 

2.37 

2J7 

2.37 

2.37 

2.37 

2J7 

2.37 

2J7 

2.37 

2.37 

2.37 

2.37 

2.37 

2.37 

2J7 

2.37 

2J7 

2.37 

2.37 

2.37 

2.37 

2.37 

2.37 

2.37 

2.37 

2J7 

2.37 

2.37 

2.37 

2.37 

2.37 

0.00 

2.53 

0.16 

2.53 

1.63 

2.35 

1.96 


Total  in 

office 

practice 

emeoae 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

naI 


Total  out 
of  oflloe 

practice 

expense 

RVUs 


7.47 

7M 

7.06 

0.94 

8.63 

8.18 

1J4 

9.18 

0.81 

7J6 

1.10 

8.65 

0.82 

9.08 

122 

1029 

0.93 

12.11 

121 

10.50 

0.76 

822 

7.96 

8J7 

7.61 

8.13 

7.09 

7.83 

7.48 

7.87 

7.74 

2.54 

8.35 

9.41 

9.62 

750 

12.97 

12.87 

13.13 

8.47 

8.75 

7.75 

7.46 

9.51 

9.84 

9.37 

8.90 

920 

9.04 

8.36 

8.34 

1020 

10.13 

9.86 

9.12 

11.76 

11.78 

11S3 

12.10 

8.66 

9.72 

9.65 

10.32 

10.06 

10.73 

iaS3 

ia48 

1J1 

6.73 

2.56 

7.09 

3.93 

5.92 

4.10 


practice 

RVUs 


4.38 
4.58 
4.48 
1.03 
4.18 
3.76 
0.85 
4.09 
0.45 
321 
0.97 
3.17 
0.45 
4.50 
122 
4.69 
1.07 
4.85 
1.18 
4.92 
0.46 
328 
426 

^J6^ 

2.05 

221 

2.93 

3.91 

221 

2.33 

2.11 

1.83 

2.62 

3.19 

2.61 

1.83 

522 

4.32 

5.52 

3.90 

4.43 

420 

2.46 

3.42 

4.79 

426 

3.12 

5.09 

4.62 

425 

4.32 

4.96 

4.96 

4.44 

3.44 

4.49 

4.92 

4.53 

4.65 

2.02 

3.56 

3.02 

3.39 

2.49 

3.75 

2.65 

2.96 

0.73 

2.63 

2.06 

2.03 

2.13 

3.64 

1.56 


Total  in 
office 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 


28.35 
27.74 
26.17 

523 
34.80 
32.30 

7.45 
37.88 

4.52 
30.47 

6.12 
3326 

4.55 
37  J1 

6.61 
41.90 

5.19 
52.53 

6.72 
43.56 

425 
31.33 
29.88 
32.17 
27.93 
30.64 
25.06 
29.19 
2723 
29.39 
26.66 
24.94 
32.06 
37.98 
39.12 
28.51 
56.95 
58.39 
56.84 
33.93 
35.46 
29.90 
28.47 
39.73 
41.55 
38.95 
36.31 
37.97 
37.11 
33.47 
3322 
43.54 
43.14 
40.46 
37.56 
5225 
52.33 
53.16 
54.13 
36.14 
40.90 
40.48 
4421 
42.90 
46.51 
45.40 
45.06 
729 
23.38 
13.35 
25.40 
12.80 
19.85 

iije 


<  Cin^  codas  v<d  daKilpilont  onty  «•  oopyng^  1  gee  AnMncwi  li«Klcai 
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ADDENCKJM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INhUHMA  l  lUN— uoniinuea 


CRT'/ 
HCPCS' 


63685 
63688 
63690 
63691 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
S3740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 
64420 
64421 
64425 
64430 
64435 
64440 
64441 
64442 
64443 
64445 
64450 
64505 
64506 
64510 
64520 
64530 
64550 
64653 
64565 
64560 
64565 
64573 
64575 
64677 
64580 
64585 
64590 
64505 
64600 
64606 
64610 
64612 
64613 
64820 
64622 
64623 
64630 
64640 
64680 
64702 
64704 
64706 
64712 
64713 
64714 
64716 
64718 
64719 
64721 


MOO 


Descripbon 


Implant  neuroreoeiw 

R0vi86/twno¥O  nourof6Coiv6f 

AnatyaiB  o(  nauroraceivw 

Anaiyait  o(  neurorecawar 

Rapair  of  spinal  hamMion .._. 
Rapair  of  spinal  hamMon  .._. 

ftopair  of  spinal  hawiiatoi 

Rapalf  01  spinal  hanMnn  .._. 
Rapair  spiral  luid  laatcaoa  .... 
Rapair  spinal  luid  taakaga  .... 
GraR  rapair  of  spira  (Mad  .... 

Inatal  spinal  shunt 

Instal  spinal  shurt 

Raviaion  of  spinal  shunt  

Renwval  of  spinal  shunt 

In^action  tor  nerva  titodk  

Infection  for  nerve  ttotik  

Iniection  tor  nerve  titodk  

Iniection  tor  nerve  biocit  

Iniection  tor  nenra  biocfc  

Iniection  tor  nerve  titock  „. 

IniecUon  tor  nerve  Uocfc  „ 

Injection  tor  nerve  biocit 

Injection  lor  nerve  biodt 

Iniection  lor  nerve  tjiocic  

Iniection  tor  nerve  tkxk 

Iniection  tor  nerve  tiiock  

Iniection  tor  nerve  biocit 

Iniection  tor  nerve  tikxk 

Iniection  tor  nerve  tkxk  _. 

Iniection  tor  nerve  biodt  

Iniection  tor  nerve  tikxk  

Iniection  lor  nerve  bkxk  

Iniection  tor  nerve  biocit 

Iniection  tor  nerve  ttock  _. 

Injection  tor  nerve  biodt  

Injection  tor  nerve  biodi  

Injection  tor  nerve  biocit 

Iniection  ior  nerve  blocfc  

Iniection  lor  nerve  biodt  _ 

Iniection  tor  nerve  block  

Apply  nauroaHmulator 

Implant  nauroalaUmdai  .»._ 
h 


Implar4  nauroatactrodea  ......... 

IrriplarA  nauroalactiodes  ».».».. 
Implart  neuroalactrodaa  ..«..».. 
Implanl  nauroalaclfodae  .....__ 

Implant  nawoelaclrodas 

Raviaa/renKMe  nauroalecliude 

Implant  natforacalvar 

Ravva/ramove  naworacaivar , 
Iniection  traatmer*  of  nerve  .... 
Injection  treatment  of  nerve  .... 
InjactKjn  ^aalmant  of  nerve  .... 
Oaakoy  narva.  laca  muada  .... 
Daakoy  nanw,  spira  muada  .. 
Injection  treatmanl  of  nerve  .... 
Iniection  Irealment  of  nerve  .... 
Iniection  treatment  of  nerve  .... 
Infection  liwiiinaK  of  natva  .... 
Iniection  >raaliiM<  of  nerve  .... 
Infection  iraoliraK  ol  nerve  ~.. 

Revise  linger/toe  nerve 

Re^Ma  hand^lool  narve 

riaviaa  arm/lag  narve 

Rewialon  of  adaMc  narve 

Ravlaian  of  arm  narve<a) 

Rovlae  low  back  narva<s) 

Ravision  of  cranial  narve 

R«4aa  ulnar  naiva  at  etxw  ... 
Ravisa  ulnar  narva  at  «mM  „... 
Carpal  tunnel  surgery 


Ptiysician 

worfc 
RVUs'* 


•7.04 

*SJ9 

a45 

a66 

•16.53 

•18.48 

•21.18 

22.45 

•11.26 

•14J2 

•14.07 

•11J8 

•8.2S 

•8.10 

•8.43 

1.11 

1.25 

1.32 

1.41 

1.43 

1.18 

1.40 

1.48 

1.44 

1.32 

1.18 

1.68 

1.75 

1.46 

1.46 

1.34 

1.79 

1.41 

age 

1.48 

1.27 

1.36 

1.12 

1.22 

1J5 

1.58 

0.18 

•2.31 

•2.27 

•2JX 

•1.76 

•4.43 

•4J5 

•4.62 

•4.12 

•2.06 

•2.40 

•1.73 

•3.45 

•5.61 

•7.16 

1.91 

1.91 

•2.84 

•3.00 

0.99 

•3.00 

•2.76 

•2.62 

•4.23 

•4.57 

•6.12 

•7.76 

•11.00 

•10.33 

5.80 

•5.99 

•4.86 

•4.29 


Oirad  in 

ofHca 

pradioe 

expertse 

RVUs 


NA 

NA 

0.43 

0.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.18 

1.26 

0.93 

0.74 

0.86 

0.93 

0.92 

0.67 

0.88 

0.87 

0.84 

1.21 

0.75 

1.06 

0.97 

1J1 

1.58 

1.03 

0.56 

0.82 

0.75 

0.69 

0.74 

0.77 

1.19 

1.20 

0.36 

1.37 

1.37 

1.45 

1.41 

NA 

NA 

NA 

NA 

1.36 

NA 

NA 

1J1 

1.55 

NA 

1.06 

1.05 

1.76 

2.66 

0.73 

2.33 

2.33 

232 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.03 


Oiredout 

of  office 

practice 

euwrse 

RVUs 


1.98 
1.98 
0.16 
0.16 
2.39 
2.39 
2.39 
2.35 
2.37 
2.37 
2.37 
2.35 
1.98 
1.98 
1.98 

ai6 

0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 

ai6 

0.16 
0.16 
0.16 
0.00 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
1.37 
1.37 
1.45 
1.41 
1.98 
1.98 
1.98 
1.98 
1.34 
1.55 
1.45 
0.61 
0.61 
1.44 
0.18 
0.18 
0.61 
0.61 
0.00 
0.61 
0.61 
0.61 
1.77 
1.77 
2.09 
2.00 
2.09 
2.00 
2.00 
2.00 
2.00 
2.45 


Tottlin 

office 

practice 

expense 

RVUs 


NA 

NA 

0.65 

0.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.68 

1.83 

1.43 

1.24 

1.30 

1.41 

1.44 

1.16 

1.42 

1J7 

1.29 

1.88 

1.32 

1.64 

1.52 

1.92 

2M 

1.60 

0.91 

1.33 

1.21 

1.16 

1.17 

1.25 

1.79 

t.87 

0.48 

2.19 

2.18 

2.33 

2.12 

NA 

NA 

NA 

NA 

2.12 

NA 

NA 

2.40 

3.10 

NA 

1.73 

1.73 

2.81 

3.98 

1.15 

3.58 

3.47 

3.50 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.82 


Total  out 
of  office 

practice 

expense 

RVUs 


4.27 
3.87 
0.32 
0.37 
7.03 
7.51 
8.17 
2.35 
5.92 
6.75 
6.32 
6.01 
4.74 
4.55 
4.06 
0.45 
0.49 
0.50 
0.53 
0.54 
0.47 
0.52 
0.54 
0.56 
0.51 
0.47 
0.60 
0.60 
0.54 
0.54 
0.51 
0.62 
0.54 
0.24 
0.54 
0.49 
0.51 
0.46 
0.51 
0.53 
0.61 
0.25 
2.19 
2.18 
2.33 
2.12 
3.51 
3.45 
3.52 
3.36 
2.10 
2.49 
2.19 
1.54 
2.06 
3.62 
0.68 
0.68 
1.41 
1.48 
0.25 
1.49 
1.37 
1.41 
3.24 
3.32 
4.16 
4.61 
5.33 
5.12 
3.96 
4.11 
3.79 
4.10 


Mat- 
practice 
RVUs 


1.46 
1.26 
0.12 
0.11 
2.22 
2.40 
2.77 
3.18 
2.56 
3.30 
1.58 
2.99 
2.39 
1.68 
1.08 
0.05 
0.09 
0.07 
0.11 
0.15 
0.08 
0.08 
0.07 
0.15 
0.10 
0.07 
0.17 
0.10 
0.12 
0.09 
0.09 
0.12 
0.16 
0.12 
0.06 
0.05 
0.06 
0.08 
0.18 
0.17 
0.28 
0.04 
0.10 
0.10 
0.24 
0.08 
0.61 
0.40 
0.45 
0.20 

o.oe 

0.35 
0.21 
0.17 
0.33 
1.35 
0.17 
0.17 
0.19 
0.35 
0.17 
0.38 
0.09 
0.41 
0.70 
0.74 
1.26 
1.68 
1.72 
1.41 
0.67 
1.13 
0.86 
0.83 


Total  in 
office 


Tot^out 
of  office 


NA 

NA 

1.22 

1.56 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.85 

3.17 

2.82 

2.76 

2.97 

2.67 

2.92 

2.71 

3.01 

2.79 

2.54 

3.73 

3.17 

3.22 

3.06 

3.35 

4.25 

3.17 

2.01 

2.87 

2.53 

2.58 

2.37 

2.65 

3.31 

3.73 

0.70 

4.60 

4.55 

4.93 

3.96 

NA 

NA 

NA 

NA 

4.27 

NA 

NA 

6.02 

9.13 

NA 

3.81 

3.81 

5.84 

7.33 

2J1 

6.96 

6.32 

6.53 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.94 


12.77 

10.52 

0.89 

1.13 

25.78 

28.48 

32.12 

27.98 

19.74 

24J7 

21.97 

20.36 

15.38 

14.33 

11.56 

1.61 

1.83 

1.89 

2.05 

2.12 

1.73 

2.00 

2.09 

2.14 

1.93 

1.72 

2.45 

2.45 

2.12 

2.08 

1.94 

2.53 

2.11 

1.34 

2.08 

1.81 

1.93 

1.66 

1.91 

2.05 

2.47 

0.47 

4.60 

4.55 

4.93 

3.96 

8.55 

8.20 

8.59 

7.68 

4.25 

5.24 

4.13 

5.16 

7.99 

12.13 

2.76 

2.76 

4.44 

4.83 

1.41 

4.87 

4.22 

4.44 

8.17 

8.63 

11.54 

14.04 

18.05 

16.86 

10.43 

11.23 

9.49 

9.22 


'  CPT  cxidM  ■(«  dMcnptKXYs  onty  ««  copyfHitM  isee  Amvican  I4adcal  Anobtfon.  M  n^ 
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« ■  Work  RVUi  noMMd  m  ^abH  «uigK«  (MCkaga 


UMI 
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'ules 


33255 


CPTV 
HCPCSJ 


64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 
64752 
64756 
64760 
64761 
64763 
64766 
64771 
64772 
64774 
64776 
64778 
64782 
647B3 
64784 
64786 
64787 
64788 
64780 
647B2 
64 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


64804 

64809 

64818 

64820 

64830 

64831 

64832 

64834 

64835 

64836 

64837 

64840 

64856 

64857 

64858 

64859 

64861 

64862 

64864 

64865 

64866 

64868 

64870 

64872 

64874 

64876 

64885 

64886 

64890 

64891 

64892 

64893 

64895 

64896 

64897 

64898 

64901 

649Q2 

6490S 

64907 

65091 

65093 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Relieve  pressure  on  nerve(s)  .. 

Release  footAoe  nerve  

Internal  nerve  revision  

Incision  of  txow  nerve  

Incision  of  ctieek  nerve 

Incision  of  chin  nerve 

Incision  of  jaw  nerve ™. 

Incision  of  tongue  nerve 

Incision  of  facial  ner\/e 

Incise  nerve,  back  of  head 

Incise  dnphragm  nerve „ 

Incision  of  vagus  nerve 

Incision  of  stomach  nerves 

Incision  of  vagus  nerve 

Incision  of  pelvis  nerve „. 

Incise  hip/thigh  nerve 

Incise  Np/ttiigh  nerve _ 

Sever  cranial  nerve 

Incision  of  spinal  nerve 

Remove  sicin  nerve  lesion  

Remove  dgit  nerve  lesion 

Added  digit  nerve  surgery  

Remove  limb  nerve  lesion 

Added  Kmb  nerve  surgery  

Remove  nerve  lesion 

Re(TX>ve  soatk:  nerve  lesion  .... 

Impianl  nerve  end 

Remove  skm  ner/e  lesiort 

Rerrwval  of  nerve  lesion 

Removal  of  nerve  lesion 

Biopsy  of  nerve 

Remove  sympathetic  nerves  ... 
Remove  sympatfietic  nerves  ... 
Remove  sympathetic  nerves  ... 
Remove  sympathetic  nerves  ... 
Remove  sympathetic  nerves  ... 

Microrepair  of  nem ™..„.. 

Repair  of  digit  nerve  

Repair  additional  nerve 

Repair  of  hand  or  loot  nerve  ... 
Repair  of  hand  or  tool  nerve  ... 
Repair  of  hand  or  foot  nerve  ... 

Repair  additional  nerve , 

Repair  of  leg  nerve  

Repairrtrartspose  nerve  ™_, 

Repair  arm/leg  nerve 

Repair  sciatic  nerve „ 

Additional  nerve  surgery 

Repair  of  arm  nerves „.. 

Repair  of  low  beck  nerves 

Repair  of  facial  r>erve  

Repair  of  facial  nerve  _. 

Fusion  of  facial/othar  nerve 

Fusion  of  facial/ottier  nerve 

Fusion  of  tacial/ottier  nerve 

Suteaquent  repair  of  nerve 

Repair  &  revise  ner\/e 

Repair  nerve:  sfyxien  bone 

Nerve  graft,  head  or  neck 

Nerve  graft,  head  or  neck 

Nerve  graft,  hand  or  loot  

Nerve  graft,  harxl  or  foot  

Nerve  graft,  arm  or  leg 

Nerve  graft,  arm  or  leg  

f^erve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot  

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Addrtional  rterve  graft „„..... 

Additional  nerve  graft ;„..., 

Nerve  pedkie  transfer  

Nerve  pedicle  transfer  

Revise  eye „ 

Revise  eye  with  implant 


Ptiysk:ian 

work 
RVUs" 


•4.70 
•4.18 
3.10 
•4.41 
•4.92 
•4.60 
•5.73 
•5.59 
•6.22 
•5.24 
•5.93 
•7.06 
13.10 
•6.96 
•6.41 
•6.93 
•8.67 
•7.35 
•7.21 
•5.17 
•5.12 
3.11 
•6.23 
3.72 
•9.82 
•15.46 
4.30 
•4.61 
•11.31 
•14.92 
3.01 
•9.15 
•14.64 
•13.67 
•10.30 
•10.37 
3.10 
•9.44 
5.66 
•10.19 
•10.94 
•10.94 
6.26 
•13.02 
•13.80 
•14.49 
•16.49 
4^ 
•19.24 
•19.44 
•12.55 
•15.24 
•15.74 
•14.04 
•15.99 
1.99 
2.98 
3.38 
16.73 
19.95 
•15.15 
•16.14 
•14.65 
•15.60 
•19.25 
•20.49 
•18.24 
•19.50 
10.22 
11.83 
•14.02 
•18.83 
•6.46 
•6.87 


Oirectin 

office 

pracik» 

eniense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Direct  out 
Of  office 
practice 
e«>ertse 
RVUs 


2.09 

2.09 

0.00 

1.77 

1.77 

1.77 

1.77 

1.77 

1.77 

1.77 

2.09 

2.37 

2.37 

2.37 

1.77 

2.37 

2.37 

2.09 

1.77 

1.77 

1.77 

0.00 

1.77 

0.00 

2.09 

2.09 

0.00 

1.77 

2.09 

2.09 

0.16 

2.37 

2.37 

2.37 

2.37 

2.37 

0.00 

2.09 

0.00 

1.77 

2.09 

2.09 

0.00 

2.09 

2.09 

2.09 

2.09 

0.00 

2.73 

2.37 

2.09 

2.09 

2.09 

2.09 

2.09 

0.00 

0.00 

0.00 

2.09 

2.09 

2.09 

2.09 

2.09 

2.09 

2.09 

2.09 

2.09 

2.09 

0.00 

0.00 

2.09 

2.09 

3.03 

3.13 


Totdin 

office 

practKe 

expense 

f^VUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
Of  oWice 
practce 
ejmense 
RVUs 


3.82 

3.48 

0.80 

328 

3.30 

3.26 

3.55 

3.52 

3.62 

355 

4.01 

4£3 

6.26 

4.75 

3.67 

4.61 

5.06 

4^2 

4.03 

3.39 

3J7 

0.78 

3.63 

0.92 

4.91 

6.40 

1.07 

3.28 

5.29 

6.18 

0.94 

5.14 

6.64 

6.34 

5.53 

5.48 

0.76 

4.74 

129 

4.52 

5.17 

521 

1.56 

5.51 

5.89 

6.06 

6.62 

1.06 

7A5 

751 

5.55 

621 

6.40 

5.94 

6.42 

050 

0.75 

0.85 

654 

7J0 

6.33 

6.46 

6.13 

6.46 

7.32 

7.45 

7.08 

7.33 

2.43 

2.81 

5.77 

723 

520 

5.43 


Mat- 

practKe 

RVUs 


1.11 

0.07 

0.55 

0.72 

0.67 

0.42 

0.61 

0.62 

0.44 

1.10 

0.77 

0.85 

227 

1.50 

0.50 

0.92 

120 

0.73 

1J0 

0.45 

0.41 

0.43 

0.46 

0.47 

0.96 

2.14 

0.60 

0.50 

122 

1.66 

0.39 

1.10 

2.44 

2.04 

1.72 

1.42 

0.38 

0.56 

024 

056 

1.03 

122 

0.85 

0.53 

1.46 

1.54 

2.11 

0.58 

1.38 

151 

1.16 

1.50 

1.84 

1.47 

1.70 

029 

0.43 

0.48 

1.48 

1.77 

2.12 

1.73 

1.69 

227 

2.55 

1.90 

2.47 

2.35 

0.87 

0.99 

0.70 

2.55 

0.45 

0.52 


ToMm 
oMce 


NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t4A 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
oloffne 


9.63 
7.73 
4.45 
8.41 
8.98 
828 
9.89 
9.73 
1028 
9.89 
10.71 
12.54 
21.63 
1321 
10.58 
12.46 
14.93 
12.40 
12.54 
9.01 
8.90 
4.32 
10.32 
5.11 
15.69 
24.00 
5.97 
839 
17.82 
22.76 
4.34 
15.39 
23.72 
22.05 
17.55 
1727 
424 
14.74 
7.19 
1527 
17.14 
17.37 
8.67 
19.06 
21.15 
22.09 
2522 
5.90 
28.47 
28.56 
1926 
22.95 
23.98 
21.45 
24.11 
2.78 
4.16 
4.71 
24.75 
29.02 
23.60 
2453 
22.47 
24.33 
29.12 
29.84 
27.79 
29.18 
13.52 
15.63 
20.49 
2851 
12.11 
12.82 


CPT  podn  and  daKnptKins  only  are  copyngr«  1 996  Amencan  Madcal  AsaooMon.  Al  ngM*  ftoaarvwJ.  Appkcabta  FARSA)FARS  AccHv 
*Ca|Mlgl«  1994  AmancanOantalAnodabon.  Alt  rightiraa«v«l  ^ 

**  hMoilM  RVUt  ara  no)  tor  MKlcara  Pmrnwit. 


'*  Wtolk  RVUs  ncraaaad  in  global  surgical  package. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


65101 

65103 

65105 

65110 

65112 

65114 

65125 

65130 

65135 

65140 

65150 

65155 

65175 

65205 

65210 

65220 

65222 

65235 

65260 

65265 

65270 

65272 

65273 

65275 

65280 

65285 

65286 

S5290 

65400 

65410 

65420 

65426 

65430 

65435 

65436 

65450 

65600 

65710 

65730 

65750 

65755 

65770 

65772 

66775 

66800 

65805 

66810 

65615 

65820 

65650 

65655 

65860 

65665 

65870 

66875 

65880 

65900 

65620 

65630 

66020 

66030 

66130 

66150 

66155 

66160 

66165 

88170 

66172 

68180 

66185 

66220 

68225 

66250 

66600 


MOO 


Status 


Descfiplion 


Removal  oi  eye 

Remove  eye^sert  Impiant  _ 

Remove  eys/iftlach  implanl 

Removal  o»  eye 

Remove  eye,  revise  socket 

Remove  eye,  revise  socket 

Revise  ocular  Implant 

Insert  ocular  impianl 

Insert  ocular  Implar* 

Attach  oate  hnplant 

Revise  ocular  implant  . — 

rieinsen  ocular  Implant 

Removal  ol  ocular  implant 

Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Renwve  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  wound  

Repair  ot  eye  wound  

Repair  ol  eye  wound 

Repair  of  eye  wound  

Repair  o<  eye  wound  _ 

Repair  o(  eye  wound  

Repair  ol  eye  would  _ ~ 

Repair  ol  eye  socket  wound 

Removal  of  eye  lesion 

Biopsy  of  comea 

Removal  of  eye  lesion 

Removal  ol  eye  lesion « 

Corneal  smear 

CuraOa/lraat  comaa  »..«».»....... 


Traalmer4  ol  corneal  lesion  . 

Reviskxi  ol  comea „.. 

Corneal  liaiiiplai<  »... 

Corneal  trvHplant 

Corneal  ftrvplant  ._..»»..„. 
Corneal  I 


Corrednn  ol  astigmaliam  ._ 
Correction  ol  asUgmalism ... 

OiainaQe  ol  eye  

DiainaQe  ol  eye »„. 

Orainaga  ol  eye 

Drainaoe  ol  eye 

R  sieve  inner  eye  pressure  . 

Incision  ol  eye 

Laser  surgery  ol  eye 


Ii 

Incise  irvier  eye  adhesions  ... 
Incise  Inner  eye  adhesions  ... 
Incise  inner  eye  Bdhaskwa  ... 
Indae  inner  eye  adhesione  ... 

Remove  eye  lesion  

Rerrave  vnplanl  from  eye  .... 
Remove  bkxxj  dct  from  eye 

inyecHon  beubiient  ol  eye 

Infection  treatment  ol  aya  ...» 

Remove  eye  lesion 

Glaucoma  surgery  

Glaucoma  surgery  

Glauooma  surgery  

Glaucoma  surgsry  

Glauooma  surgery  

IndalQn  ol  eye 

Imptanl  aye  shunt 

Revise  eye  shunt , 


Ptiysician 

work 
RVUs'« 


Rapak/griW  eye  leaion ..... 
Foloiw-up  surgsry  ol  eye 
Indeion  ol  irts 


•7.03 

•7.57 

•8.49 

•13.96 

•16J8 

•17.53 

•3.12 

•7.15 

•7J3 

•8.02 

•8.26 

*8.66 

•6.28 

0.71 

0.84 

0.71 

0.93 

•7.57 

•10.96 

•12.59 

•1.90 

•3.82 

•4.36 

•5.34 

•7.66 

•12.90 

•5.51 

•5.41 

•6.06 

1.47 

•4.17 

•5.25 

1.47 

0.92 

•4.19 

•3.27 

•3.40 

•12J5 

•14.25 

•15.00 

•14J9 

•17.56 

•4.29 

•5.79 

1.91 

1.91 

•4.87 

•5.06 

•8.13 

•10.52 

•4J0 

3J7 

•5.60 

•8.27 

•854 

•7.09 

•10.93 

•8.40 

•7.44 

•1.58 

•1.25 

•7.89 

•8J0 

•8.29 

•10.17 

•8.01 

•12.16 

•15.04 

•14.56 

•8.14 

•7.77 

•11.05 

•5.98 

•3.71 


Direct  In 

office 

practice 

eioense 

RVUs 


NA 

NA 

NA 

NA 

NA 

I«1A 

1.44 

NA 

NA 

NA 

NA 

NA 

NA 

0.99 

1.08 

1.03 

1.07 

NA 

NA 

NA 

1.25 

1.48 

NA 

1.48 

NA 

NA 

2.27 

NA 

2.53 

0.61 

2.27 

2.52 

1.06 

0.58 

1.48 

2.27 

1.48 

NA 

NA 

NA 

NA 

NA 

1.72 

NA 

0.61 

0.61 

NA 

2.34 

NA 

NA 

1.63 

1.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.96 

0.96 

1.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.53 

NA 


Direct  out 

ol  office 

practice 

en>ense 

RVUs 


3.13 

3.13 

3.13 

3.13 

3.13 

3.13 

1.44 

2.79 

2.79 

2.79 

2.79 

2.79 

2.79 

0.11 

0.11 

0.11 

0.11 

2.03 

3.35 

3.76 

0.74 

1.20 

1^4 

1.20 

2.17 

3.97 

1.88 

2.23 

2.17 

0.16 

1.88 

2.18 

0.11 

0.16 

1.20 

1.88 

1.48 

3.84 

3.84 

3.84 

3.84 

3.92 

1.57 

3.18 

0.16 

0.16 

2.26 

2.12 

2.37 

2.74 

1.47 

1.05 

2.17 

2.17 

2.17 

2.17 

3.61 

2.17 

2.74 

0.73 

0.73 

1.20 

2.74 

2.74 

2.74 

2.74 

2.74 

2.74 

3.21 

2.74 

3.35 

2.80 

2.17 

1.24 


Total  in 

office 

practk» 

eiffiense 

RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

2.46 

NA 

NA 

NA 

NA 

NA 

NA 

1.36 

1.51 

1.42 

1.51 

NA 

NA 

NA 

1.96 

2.66 

NA 

2.98 

NA 

NA 

4J03 

NA 

4.48 

1.09 

3.73 

4J30 

1.62 

0.92 

2.74 

3.52 

2.58 

NA 

NA 

NA 

NA 

NA 

3.11 

NA 

1.19 

1.19 

NA 

4.02 

NA 

NA 

3.04 

2.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.55 

1.45 

3.55 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.47 

NA 


Total  out 
of  office 
practice 
expense 
RVUs 


5.46 

5.58 

5.79 

7.12 

7.64 

8.01 

2.46 

5.08 

5.09 

5.23 

4.90 

5.50 

4.87 

0.30 

0.33 

0.30 

0.35 

4.20 

6.59 

7.46 

1.34 

2.32 

2.52 

2.64 

4.43" 

7.81 

3.56 

3.99 

4.06 

0.54 

3.26 

3.89 

0.47 

0.41 

2.40 

3.05 

2.58 

7.64 

8.09 

8.26 

8.25 

8.78 

2.92 

5.25 

0.64 

0.64 

3.89 

3.74 

4.79 

5.80 

2.84 

2.10 

3.96 

4.09 

4.15 

4.28 

6.99 

4.58 

5.06 

1.27 

1.17 

3.21 

5.29 

5.27 

5.69 

5.22 

6.14 

6.77 

7.33 

5.25 

5.86 

6.02 

4.04 

2J3a 


Mal- 
practice 
RVUs 


0.47 

0.50 

0.55 

1.14 

1.09 

1.66 

0.13 

0.50 

0.35 

0.33 

0.56 

0.90 

0.40 

0.02 

0.03 

0.04 

0.03 

0.30 

0.46 

0.51 

0.07 

0.10 

0.21 

0.04 

0.49 

0.64 

0.25 

0.37 

0.35 

0.11 

0.23 

0.38 

0.03 

0.04 

0.08 

0.17 

0.14 

1.13 

1.29 

1.33 

1.39 

0.71 

0.31 

0.50 

0.10 

0.10 

0.30 

0.24 

0.51 

0.69 

0.52 

0.37 

0.41 

0.31 

0.34 

0.37 

0.92 

0.44 

0.41 

0.14 

Q.03 

0.28 

0.50 

0.50 

0.56 

0.57 

0.63 

0.63 

1.03 

0.58 

0.34 

0.86 

0.38 

0.27 


Total  in 
office 


NA 

NA 

NA 

NA 

NA 

NA 

5.71 

NA 

NA 

NA 

NA 

NA 

NA 

2.09 

2.38 

2.17 

2.47 

NA 

NA 

NA 

3.93 

6.58 

NA 

8.36 

NA 

NA 

9.79 

NA 

10.89 

2.67 

8.13 

9.93 

3.12 

1.88 

7.01 

6.96 

6.12 

NA 

NA 

NA 

NA 

NA 

7.71 

NA 

3.20 

3.20 

NA 

9.31 

NA 

NA 

7.86 

6.05 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.28 

2.73 

11.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.63 

NA 


Total  out 
of  office 


12.96 

13.65 

14.83 

22.21 

25.11 

27.19 

5.71 

12.73 

12.77 

13.58 

11.72 

15.06 

11.55 

1.03 

1.20 

1.05 

1.31 

12.07 

18.00 

20.55 

3.31 

6.24 

7.09 

8.02 

12.58 

21.35 

9.32 

9.77 

10.46 

2.12 

7.66 

9.52 

1.97 

1.37 

6.67 

6.49 

6.12 

21.12 

23.63 

24.59 

24.53 

27.06 

7.52 

11.54 

2.65 

2.65 

9.06 

9.03 

13.43 

17.01 

7.66 

5.84 

9.97 

10.67 

11.03 

11.74 

18.84 

13.42 

12.91 

3.00 

2.45 

11.18 

14.18 

14.06 

16.41 

13.80 

18.93 

22.44 

22.91 

13.97 

13.97 

17.93 

10.40 

6.37 


'  CPT  oodw  md  a— iiipSan  onty  «r»  eopyngW  igaSAmartcan 
*Capyii^  ISM  Amancan  DanM  »iinriMinn.  M 
*  *  Indain  RVUt  ar«  not  lor  MKScar*  PaymanL 

•' Wall  RVUt  ncrawad  >n  gtobal  MirgKil  pachao*. 


MKtcal  Anodakon.  Al  MghK  Raaarvad.  Appicitita  FARSAJf  ARS  Apply. 


UMI 


Feder 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiOf^— Continued 


CPT'/ 
HCPCS2 


66505 

66600 

66605 

66625 

66630 

66635 

66680 

66682 

66700 

66710 

66720 

66740 

66761 

66762 

66770 

66820 

66821 

66825 

66830 

66840 

66850 

66852 

66920 

66930 

66940 

66983 

66984 

66965 

66986 

67005 

67010 

67016 

67026 

67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

67107 

67108 

67110 

67112 

67115 

67120 

67121 

67141 

67145 

67208 

67210 

67218 

67227 

67228 

67260 

672M 

67311 

67312 

67314 

67318 

67318 

67320 

67331 

67332 

67334 

67335 

67340 

67343 

67345 

67350 

67400 

6740S 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Incision  o(  iris 

Remove  iris  and  lesion 

Removal  of  iris 

Removal  of  iris 

Removal  of  iris 

Removal  of  iris 

Repair  iris  &  ciliary  body 

Repair  iris  and  aliary  body  .... 

Oestfuction,  ciliary  body  

Oestruction.  ciliary  body  

Destiuction,  ciliary  body  

Destruction,  ciliary  body  

Revision  of  iris 

Revision  of  iris 

Removal  of  Inner  eye  lesion  .. 
Incision,  secondary  cataract  .. 
After  cataract  laaer  surgery  ... 
Repoeilion  Intraocular  lerts  .... 

Removal  of  lens  lesion  

Removal  of  lens  material 

Removal  of  lens  material 

Removal  of  lens  material 

Extraction  of  lerw 

Extraction  of  lens . 

Extraction  of  lens 

Remove  cataract,  insert  lens  . 
Remove  cataract.  Insert  lens  . 

Insert  lens  prosthesis 

Exchange  lens  proaltwsis 

Partial  removal  of  eye  fluid  .... 
Partial  removal  of  eye  fluid  .... 

Release  of  eye  fluid 

Replaoe  eye  fluid „.. 

Injection  eye  drug  

Incise  inner  eye  strarvls  

Laser  surgery,  eye  strands  .... 

RenrK>val  of  inner  eye  fluid 

Strip  retinal  membrane  „... 

Laser  treatment  of  rebna  

Laser  treatmerrt  of  retina  

Repair,  detached  retina  

Repair,  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Re^epair  detached  retina 

Release,  enbrding  material  .. 
RemoM  eye  Implant  material 
Remove  eye  Implant  material 

Treatment  of  retina 

Treatment  of  retina  

Treatment  of  retinal  lesion 

Treatment  of  retirtal  lesion 

Traalmant  o(  retiral  lesion 

Treatment  of  retlral  lesion 

Treatment  of  retinal  lesion 

Reinforce  eye  wall 

Reinforce/graft  eye  wail 

Revise  eye  musde  „ 

Revise  two  eye  muscles 

Revise  eye  muscle  

Revise  two  eye  musdes 

Revise  eye  muscle(s)  

Revise  eye  muscle(s)  

Eye  surgery  lolow-up 

Rerevise  eye  muscles  

Revise  eye  musde  w/suture  ... 

Eye  suture  dunng  surgery  

Revise  eye  muscle  „ 

Release  eye  tissue 

Destroy  nerve  of  eye  muade  .. 

Biopsy  eye  muscle 

Expiore/tiopsy  eye  socket . 

Exjjlore/drain  eye  socket  


Physician 

work 
RVUs»« 


•4.08 

'8.68 

•12.79 

•5.13 

•6.16 

•6.25 

•5.44 

•6.21 

4.55 

4.55 

•4.78 

4.55 

•4.07 

•4.58 

•5.18 

•3.89 

•2.35 

•8.23 

•8.20 

•7.91 

•9.11 

•9.97 

•8.86 

•10.18 

•8.93 

•8.99 

•10.28 

•8.39 

•12.28 

•5.70 

•6.87 

•6.92 

•6.84 

2.52 

•4.84 

•3.67 

•11.88 

•21.24 

•14.52 

•17.23 

•7.53 

•7.41 

•14.84 

•20.82 

•8.81 

•16.86 

•4.99 

•5.98 

•10.67 

•5.20 

•5.37 

•6.70 

•10.05 

•13.52 

•8.58 

•12.74 

•8.66 

•8.90 

•8.65 

•8.54 

•7.52 

•9.66 

•7.86 

'8.66 

•8.12 

'8.99 

•7.96 

2.49 

•9.85 

•7.35 

•2.96 

2.87 

•9.76 

•7.93 


Direct  in 

office 

practice 

enwnse 

RVUs 


NA 

NA 

NA 

2.34 

NA 

NA 

NA 

NA 

2.27 

2.31 

2.27 

NA 

1.22 

1.15 

1.15 

1.54 

^22 

NA 

2.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.10 

229 

NA 

1.22 

NA 

NA 

NA 

NA 

3.12 

1.96 

NA 

NA 

5.34 

NA 

NA 

3.90 

NA 

2.17 

1.44 

1.96 

1.56 

NA 

2.13 

1.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.41 

NA 

NA 

NA  I 


Direct  out 
of  office 
practice 

ejoense 
RVUs 


1.24 

2.26 

3^61 

2.12 

2.26 

2.17 

2.17 

2.26 

1.88 

1.88 

1.88 

2.17 

1.05 

1.02 

1.02 

1.54 

1.05 

2.26 

2.27 

2.34 

2.34 

2.34 

2.34 

2.34 

2.34 

1.96 

1.96 

1.96 

2.31 

1.57 

1.57 

2.44 

2.18 

0.16 

2.20 

1.05 

1.88 

3.04 

2.74 

3.04 

2.83 

1.47. 

3.21 

3.76 

3.21 

3.76 

2.20 

2.18 

3.35 

2.17 

1.24 

1.96 

1.24 

3.35 

2.02 

1.10 

2.79 

2.79 

1.96 

1.96 

1.96 

1.96 

2.18 

2.81 

2.13 

2.34 

2.10 

0.00 

2.81 

2.23 

0.18 

0.16 

3.15 

3.15  1 


Total  In 

office 

practice 

expense 

RVUs 


NA 

NA 

NA 

4.09 

NA 

NA 

NA 

NA 

3.84 

3.91 

3.90 

NA 

2.49 

2.53 

2.64 

2.79 

2.09 

NA 

4.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.57 

3.39 

NA 

2.46 

NA 

NA 

NA 

NA 

5.59 

4.18 

NA 

NA 

8.65 

NA 

NA 

6.15 

NA 

3.80 

3.04 

3.97 

4.20 

NA 

4.15 

5.14 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.42 

NA 

NA 

NA 


Total  out 
Of  o«fice 
practice 
expense 
RVUs 


'  CPT  ocxles  and  Mscnpbons  only  are  exipynght  1 996  Amencar  Madcal  Asaooalion  All  Rignis  ReMrv«d  Awtcabia  FARSrtJFARS  Aoply 
'Conmi^  1S94  Amancan  Oaniai  Ataooalion.  Ail  r^lMs  resarvM 
*  *  ImicaMa  RVUi  ara  not  tor  Madkw*  PaynwH. 

'  -  Wjofk  RVUa  mcraaaad  m  gtabal  twvcal  pediaga. 


2.45 

4.77 

7.36 

3.81 

451 

4.12 

3.91 

420 

3.37 

3.38 

3.43 

3.73 

2.27 

2J37 

2.48 

2.79 

1.88 

4.64 

4.65 

4.71 

5.01 

5.24 

4.93 

5.21 

4.95 

4.56 

4.84 

4.36 

5.65 

3.41 

3.65 

4.56 

424 

0.79 

3.85 

225 

523 

8.75 

6.89 

7.86 

525 

3.59 

7.40 

9.53 

6.05 

8.47 

3.87 

4.05 

6.53 

3.89 

2.80 

3.97 

3.82 

720 

4.01 

424 

5.39 

5.54 

3.94 

4.37 

4.16 

4.65 

445 

5.48 

4.49 

4.95 

4.37 

0.64 

5.68 

4.40 

0.93 

0.86 

6.11 

5.72  1 


Mal- 
practice 
RVUs 


0.17 

0.51 

0.67 

0.48 

0.45 

0.49 

0.35 

0.38 

0.35 

0.41 

0.38 

0.39 

0.47 

0.55 

0.45 

029 

0.37 

0.38 

0.40 

0.54 

0.70 

0.90 

0.60 

0.57 

0.62 

0.95 

0.94 

0.63 

0.63 

1.13 

1.04 

0.35 

0.36 

0.18 

0.50 

0.75 

1.49 

1.80 

1.68 

1.75 

0.66 

0.80 

1.10 

1.76 

0.97 

0.86 

0.44 

0.38 

0.49 

0.48 

0.49 

0.52 

0.47 

0.70 

0.51 

0.48 

0.40 

0.87 

0.47 

0.53 

0.58 

0.67 

0.33 

0.69 

0.54 

0.58 

0.33 

0.43 

0.41 

0.31 

026 

0.13 

0.62 

0.67 


Total  in 
office 


NA 

NA 

NA 

9.70 

NA 

t^ 

NA 

NA 

8.74 

8.87 

9.06 

NA 

7.03 

7.66 

827 

6.97 

4.81 

NA 

1325 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

13.77 

6.09 

NA 

6.88 

NA 

NA 

NA 

NA 

13.78 

12.39 

NA 

UA 

18.43 

NA 

NA 

12.51 

NA 

9.57 

8.90 

11.19 

14.72 

NA 

1124 

18.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.64 

NA 

NA 

NA 


Total  out 
of  office 


6.70 

13.96 

20.81 

9.42 

10.82 

10J6 

9.70 

10.79 

827 

8.34 

8.59 

8.67 

6J1 

7.50 

8.11 

6.97 

4.60 

1325 

1325 

13.16 

14.82 

16.11 

14.39 

15.96 

14.50 

14.50 

16.06 

13.38 

18.56 

1024 

11.56 

11.83 

11.44 

3.49 

9.19 

6.67 

18.61 

31.79 

23.09 

26.84 

13.44 

11.80 

23.34 

32.11 

15.83 

26.19 

9.30 

10.41 

17.69 

9.57 

8.66 

11.19 

14.34 

21.42 

11.10 

17.46 

14.45 

15J1 

11.06 

13.44 

1226 

14.98 

12  63 

14.83 

13.15 

14.52 

12.66 

3.56 

15.94 

12.06 

4.15 

3.86 

16.49 

14.32 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS' 


67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 
67500 
67505 
67515 
67560 
67560 
67570 
87700 
67710 
67715 
67800 
67801 
67806 
67808 
67810 
67820 
67825 
87830 
87835 
67840 
67860 
67875 
67880 
67882 
67900 
67901 
67902 
67903 
67904 
67906 
67908 
87909 
67911 
67914 
67915 
67916 
67917 
67921 
67922 
67923 
67924 
67930 
67935 
67938 
67960 
67961 
67966 
67971 
67973 
67974 
67975 
68020 
68040 
68100 
68110 
68115 
68130 
68136 
68200 
68320 
68325 
68326 
68328 
68330 
68336 
68340 


MCX) 


Status 


Description 


Expiora/lraal  eye  socket 

Ejiptofa/twat  eye  socket 

ExpkxeMecompfMs  eye  socke 

i  ■III,  nil  1 1  II       I  li  I II M I    ia  Ilia 

AspHBDon  oiDm  ocrwres 

ExpkxeAraet  eye  socket 

E*ptofeAreat  eye  socket 

ExptoraMrain  eye  socket 

Explora/decompraat  eye  socke 
Exptora/txopsy  eye  socket .._.. 

Inject/treat  eye  socket 

Inject/lreet  eye  socket — 

Inject/lreat  eye  socket 

Insert  eye  socket  implant 

Revise  eye  socket  imptant 

Oecornpress  optic  nafva  ._ 

Orainaga  o<  e^ald  itaoaaa 

Incision  o<  eyelhj 

Incision  of  eyeiM  taU 

Remove  eyelid  lesion  

Remove  eyeiid  lesions 

Remove  eyeW  laeiona 

Remove  eyald  laak)n(s)  

Biopay  o(  ayaid ....... 

Haviaa  ayaiasnaa .«««««.».»«« 

nwi^v  wfwtm&i^u  ....»»■•.■.»»»■• 

Ramo¥a  ayeAd  laaion  . — 

Treat  ayaid  leaicn  

Cioaura  at  ayaid  by  sulura 

Revtsksn  o(  eyeiid  - 

Revision  o(  eyeid  

Repair  brow  defect  

nepav  ayaaa  oawci .......»...»». 

Repair  ayaid  delect 

Rei)^  ayaid  dalact 

Repair  ayaid  datact 

Repair  ayalkl  detect  „ 

Rep^  ayaid  dalact 

Rawlaa  ayaid  dalact 

Ravlaa  ayaid  dMact 

Repair  ayaid  dalact 

RapM  ayaid  dalact 

Rep*  ayaid  dalact  ~ 

Repair  oyaid  delect  ..._...„._.. 

Rap*  ayaid  delect 

riepair  ayaaa  oanci  ».„.....„.. 

Repair  eyeid  dalact 

riopair  ayaid  dalact  ._.„.„_«-.. 

Repair  ayaid  wound 

Repair  eyeid  wound 

Remove  eyeiid  loreion  body  .... 
Revision  ot  eyeiid  ....».„_....._.. 

Revision  o(  eyeid  

ReMsion  oi  eyeid  

Raconatruction  ol  eyeiki 

Raconatructkxi  ot  ayaid 

Raconatruction  of  eyaid 

nacumi  uciioi  i  ol  ayaid ». 

Incna/dram  ayaid  irwig  .»...».. 

Traatmart  ol  oyoid  laaiona  

Biopay  o(  ayaid  tning 

Remove  eyeid  lining  lesion 

Remove  eyeikl  lirwig  lesion 

Remove  eyeiK)  Hning  laaion 

Remove  ayaid  Ining  laaion 

Treat  ayaid  by  injactton „.. 

naMsargran  ayaw  mmg  .„.__ 

Hewiaa^Uiall  ayaid  lining ^ 

Raviaa^gralt  eyeid  Ining 

neKlaa^ai  ayaid  INng 

Raviaa  ayaid  Ining 

rwMMfgran  oysK  ■nmg  *. 

jlH3<il<<  tygid  ndhnoiorn  


Direct  in 

Direct  out 

Total  in 

Total  out 

Physkaan 

office 

of  office 

office 

ol  office 

Ma>- 

Total  in 
office 

Total  out 
o(  office 

work    • 

practice 

practice 

practice 

practice 

practk;e 

RVUs^« 

exjense 
RVUs 

expense 
RVUs 

expense 
RVUs 

exiense 
RVUs 

RVUs 

•9.50 

NA 

3.80 

NA 

6.86 

0.67 

NA 

17.03 

•10.00 

NA 

3.15 

NA 

6.15 

0.57 

NA 

16.72 

10.07 

NA 

3.80 

NA 

6.94 

0.44 

NA 

17.45 

1.76 

NA 

0.18 

NA 

0.61 

0.12 

NA 

2.49 

•20.06 

NA 

3.43 

NA 

8.82 

1.11 

NA 

29.99 

•13^ 

NA 

3.43 

NA 

7.24 

0.54 

NA 

21.17 

•13.09 

NA 

3.43 

NA 

727 

0.97 

NA 

21.33 

13.36 

NA 

3.80 

NA 

7.68 

0.57 

NA 

21.61 

•13.51 

NA 

3.43 

NA 

7.34 

0.87 

NA 

21.72 

0.79 

0.88 

0.16 

1.25 

0.38 

0.06 

2.10 

1.23 

0.82 

1.03 

0.11 

1.46 

0.33 

0.06 

2.33 

1.21 

0.61 

1.03 

0.11 

1.39 

0.28 

0.03 

2.03 

0.92 

•10.19 

NA 

2.79 

NA 

5.79 

0.70 

NA 

16.68 

•10.60 

NA 

2.79 

NA 

6.83 

0.48 

NA 

16.91 

12.52 

NA 

3.60 

NA 

7.46 

0.39 

NA 

20.37 

•1.35 

1.72 

0.84 

2.40 

1.32 

0.03 

3.78 

2.70 

•1.02 

1.56 

0.72 

2.14 

1.12 

0.06 

3.22 

2.20 

•1.22 

NA 

0.74 

NA 

1.19 

0.09 

NA 

2.50 

•138 

1.59 

0.84 

2.25 

1.33 

0.05 

3.68 

2.76 

•1.88 

1.06 

0.74 

1.76 

1.34 

0.08 

3.71 

3.30 

•222 

3.08 

0.72 

4.26 

1.39 

0.08 

6.55 

3.69 

•3.80 

NA 

1.26 

NA 

2.39 

0.13 

NA 

6.32 

1.48 

1.47 

0.16 

2.12 

0.53 

0.05 

3.65 

2.06 

0.89 

1.08 

0.16 

1.52 

0.40 

0.02 

2.43 

1.31 

•1.38 

1.64 

0.72 

2.31 

\20 

0.06 

3.74 

2.63 

•1.70 

2.03 

0.72 

2.88 

1.29 

0.17 

4.75 

3.16 

•5.56 

NA 

1.32 

NA 

2.93 

0.45 

NA 

8.94 

•2.04 

2.23 

0.83 

3.18 

1.47 

0.07 

5.29 

3.58 

•1.69 

1.95 

0.72 

2.75 

1.26 

0.06 

4.49 

3.00 

1.35 

1.90 

0.16 

2.63 

0.62 

0.13 

4.11 

2.00 

•3.80 

2.23 

0.63 

3.60 

1.89 

0.23 

7.83 

5.92 

•5.07 

3.59 

1.24 

6.66 

2.71 

0.37 

11.00 

8.15 

•6.14 

2.89 

1.99 

4.92 

3.81 

0.20 

11.26 

10.15 

•6.97 

NA 

1.99 

NA 

4.09 

0.84 

NA 

11.70 

•7.03 

NA 

1.99 

NA 

4.12 

0.72 

NA 

11.87 

•6.37 

2.69 

1.99 

4.83 

3.96 

0.73 

11.93 

11.06 

•6.28 

4.07 

2.94 

6.48 

6.12 

0.71 

13.45 

12.09 

•8.79 

2.62 

1.99 

4.76 

3.99 

0.36 

11.91 

11.14 

•5.13 

2.87 

2.26 

4.74 

4.00 

0.54 

10.41 

9.67 

•5.40 

2.87 

2.26 

4.79 

4.05 

0.48 

10.67 

9.93 

•5.27 

NA 

2.30 

NA 

4.13 

0.79 

NA 

10.19 

•3.68 

2.34 

1.06 

3.75 

2.17 

0.38 

7.82 

6.24 

•3.18 

1.95 

1.05 

3.06 

1.99 

0.07 

6.33 

S2A 

•5.31 

333 

1.50 

5.92 

3.07 

0.38 

11.61 

8.76 

•8.02 

3.01 

2.26 

5.09 

4.18 

0.47 

11.58 

10.67 

•3.40 

2.28 

1.06 

3.67 

2.07 

0.20 

7.17 

5.67 

•3.06 

1.95 

0.97 

3.06 

1.87 

0.07 

6.19 

5.00 

•5.88 

3.83 

1.50 

6.04 

3.20 

0.38 

12.30 

9.46 

•5.79 

2.78 

1.99 

4.75 

3.78 

0.43 

10.97 

10.00 

•3.61 

2.23 

0.83 

3.53 

1.81 

0.08 

7.22 

5.50 

•6.22 

3.59 

1.24 

5.79 

2.93 

0.24 

12.25 

9.39 

•1.33 

1.65 

0.84 

2.31 

1.32 

0.03 

3.67 

2.68 

•5.82 

2.73 

2.30 

4.70 

4.18 

0.45 

10.97 

10.45 

•5.69 

2.06 

1.71 

3.88 

3.44 

0.50 

10.06 

9.63 

•8.57 

2.73 

1.57 

4.91 

3.50 

0.66 

12.14 

10.73 

•9.79 

NA 

1.77 

NA 

4.45 

0.64 

NA 

14.88 

•12.87 

NA 

2.00 

NA 

5.45 

0.91 

NA 

19.23 

•12.84 

NA 

2.00 

NA 

5.44 

0.87 

NA 

19.15 

•9.13 

NA 

1.77 

NA 

4.21 

0.24 

NA 

13.58 

•1J7 

1.58 

0.84 

2.23 

1.33 

0.03 

3.63 

2.73 

0.85 

1.09 

0.16 

1.52 

0.39 

0.02 

2.39 

1.26 

1.35 

128 

0.16 

1.87 

0.51 

0.06 

3.28 

1.92 

•1.77 

1.72 

0.72 

2.50 

1.28 

0.07 

4.34 

3.12 

•2J6 

2.13 

0.72 

3.14 

1.42 

0.11 

5.61 

3.89 

•4.93 

NA 

1.70 

NA 

3.20 

0.22 

NA 

8.35 

•1.84 

1.72 

0.72 

2.51 

1.29 

0.04 

4.39 

3.17 

0.49 

1.02 

0.11 

1.36 

0.26 

0.03 

1.86 

0.77 

•5.37 

1.38 

1.10 

2.95 

2.61 

0.42 

8.74 

8.40 

•7.36 

NA 

1.10 

NA 

3.09 

0.62 

NA 

11.07 

•7.15 

NA 

1.10 

NA 

3.02 

0.49 

NA 

10.66 

•8.18 

NA 

1.10 

NA 

3.31 

0.82 

NA 

12.31 

•4.83 

2.00 

1.70 

3.57 

3.21 

0.35 

8.75 

8.39 

•7.19 

NA 

1.10 

NA 

3.07 

0.68 

NA 

10.94 

•4.17 

3.59 

1.24 

5.32 

2.47 

0.17 

9.66 

6.81 
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Addendum  C— Relative  Valul  unhs  imvus;  and  Related  Information— Continued 


CPT'I 
HCPCS^ 


68420 

68440 

68500 

68505 

68610 

68520 

68525 

68530 

66540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68801 

68810 

68811 

68815 

68840 

68850 

69000 

69005 

69020 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69506 

69611 

69530 

69536 

69540 

69560 

69562 

69564 

69601 

69602 

69603 

69604 

69605 

69610 

69620 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Revise  eyelid  lining 

Revise  eyelid  lining 

Incisa/dfain  tear  gland  

Inas^drain  tear  sac  „. 

Inase  tear  duct  opening  

Renwval  of  tear  gland  

Partial  removal  tear  glarv)  

Biopsy  of  tear  gland 

Removal  of  tear  sac  

Biopsy  of  tear  sac 

Clearance  of  tear  duct 

Remove  tear  gland  lesion 

Remove  tear  gland  lesion 

Repair  tear  ducts  

Revise  tear  duct  opening „ 

Create  tear  sac  drain „. 

Create  tear  duct  drain 

Create  tear  duct  drain 

Close  tear  duct  opening  

Close  tear  duct  opening  

Close  tear  system  fistula  

Dilate  tear  duct  opening  

Probe  nasolacnmal  duct 

Probe  nasolacnmal  duct 

Probe  nasoiacnmal  duct  

Exptore/irrtgate  tear  ducts , 

Injection  tor  tear  sac  x-ray 

Drain  external  ear  lesion  

Drain  external  ear  lesion  , 

Drain  outer  ear  canal  lesion  .... 

Biopsy  of  external  ear 

Biopsy  of  external  ear  canal  .... 
Partial  removal  external  ear  .... 

Rerrxjval  of  external  ear  

Remove  ear  canal  lesion(s) 

Remove  ear  canal  lesion(s) 

Extensive  ear  canal  surgery  .... 

Extensive  ear/neck  surgery  

Clear  outer  ear  canal 

Clear  outer  ear  canal  

Remove  impacted  ear  wax 

Clean  out  mastoid  cavity ... 

Clean  out  mastoid  cavity  

Revise  external  ear 

Rebuild  outer  ear  carml  

Retxjild  outer  ear  canal  

Inflate  middle  ear  canal  

Inflate  middte  ear  canal  

Cattieterize  middle  ear  canal ... 

Inset  mtddte  ear  baffle „... 

Incision  o<  eardrum  

Incision  of  eardrum  

Remove  ventilating  tube 

Create  eardrum  opening 

Create  eardmm  operwg 

Exploration  of  middte  ear 

Eardrum  revision 

Mastoidectomy 

Mastoidsctomy 

Remove  masto»d  stnxtures 

Extensive  masto<d  surgery  

Extensive  mastoid  surgery  

Remove  part  of  temporal  bone  . 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesKXi 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision  ..„ 

Mastoid  surgery  revision 

Mastoid  surgery  revision „ 

Repair  of  eardrum 

Repair  of  eardrum 


Physidan 

W0f1( 

RVUs'« 


•4.37 

'7M 

•1.69 

•2.30 

•0.94 

•11.02 

•10.94 

4.61 

•7.51 

4.43 

•3.66 

•10.60 

•13.26 

•6.60 

•2.06 

•8.96 

•8.63 

•8.66 

•1.73 

1.31 

•7.02 

•0.94 

•1.90 

•2.35 

•3.20 

•1.25 

0.80 

•1.45 

•2.11 

•1.48 

asi 

0.85 

•3.44 

•4.05 

•7.97 

•2.62 

•13.43 

•20.80 

0.77 

1.15 

0.61 

0.83 

•1.40 

6.36 

•10.79 

•16.96 

0.83 

0.63 

•2.63 

0.33 

•1.33 

•1.73 

0.85 

•1.52 

•1.96 

•7.57 

•5.57 

•9.07 

•12.38 

•12.99 

•13.52 

•19.19 

•36.14 

•1.20 

•10.99 

•19.46 

•33.16 

•13.24 

•13.58 

•14.02 

•14.02 

•18.49 

•4.43 

•5.89 


Direct  In 

office 

practice 

expense 

RVUs 


1.99 
NA 
2.13 
2.19 
1.53 
NA 
NA 
2.65 
NA 
NA 
3.08 
NA 
NA 
NA 
1.62 
NA 
NA 
NA 
1.54 
1.32 
3.83 
1.47 
1.86 
0.72 
3.08 
1.53 
4.30 
0.83 
0.83 
0.63 
1.19 
0.60 
1.11 
NA 
NA 
1.11 
NA 
NA 
0.54 
NA 
0.54 
0.60 
0.82 
NA 
NA 
NA 
0.60 
0.56 
0.83 
0.61 
0.83 
0.83 
0.61 
0.83 
0.74 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.83 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.87 
1.73 


Direct  out 
of  office 
practice 
experee 
RVUs 


1.70 

2.58 

0.83 

0.83 

0.72 

2.40 

2.40 

0.16 

1.87 

0.16 

0.72 

2.10 

2.44 

1.87 

0.72 

1.87 

1.87 

2.15 

0.84 

0.84 

1.50 

0.84 

0.72 

0.72 

0.72 

0.84 

0.09 

0.43 

0.67 

0.43 

0.16 

0.16 

0.79 

1.42 

1.96 

0.79 

1.99 

2.27 

0.10 

0.67 

0.10 

0.16 

0.67 

0.50 

1.99 

2.27 

0.16 

0.16 

0.43 

0.16 

0.43 

0.67 

0.16 

0.43 

0.67 

1.70 

1.66 

1.70 

1.99 

1.99 

1.99 

2.27 

2.27 

0.67 

1.96 

1.99 

1.99 

2.27 

1.99 

1.99 

1.99 

2.27 

0.67 

1.71 


Total  in 

office 

practice 

expense 

RVUs 


3.45 
NA 
2.98 
3.19 
2.08 
NA 
NA 
4.30 
NA 
NA 
4.59 
NA 
NA 
NA 
2.44 
NA 
NA 
NA 
2.26 
1.91 
6.26 
2.00 
2.70 
1.42 
4.47 
2.14 
5.43 
1.33 
1.50 
1.34 
1.65 
0.94 
2.19 
NA 
NA 
1.99 
NA 
NA 
0.84 
NA 
0.80 
0.93 
1.32 
NA 
NA 
NA 
0.93 
0.83 
1.58 
0.83 
1.31 
1.41 
0.94 
1.37 
1.38 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.05 
3.66 


Total  out 
of  office 
practice 
expense 
RVUs 


<  CPT  codes  and  dascnpbons  only  are  copynghi  i996  An<«nc»i  Medcal 
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3.10 
4.84 
1.39 
152 
1.10 
5.51 
5.44 
1^7 
4.04 
1.22 
1.72 
4.99 
6.04 
3.76 
^M 
4.41 
4.27 
4.70 
1.41 
1.31 
3.41 
1.23 
1J0 
1.42 
1.60 
1J0 
0.30 
0.85 
1.31 
0.85 
0.39 
0.40 
1.80 
2.63 
4.32 
1.60 
5.64 
7.68 
0.30 
1.10 
056 
0.39 
1.14 
2.06 
5.02 
6.85 
0.39 
0.34 
1.11 
0.29 
0.83 
1.23 
0.40 
0.89 
1.30 
3.94 
3.50 
4.32 
5.45 
5.66 
5.79 
7.35 
11.31 
1.11 
523 
7.09 
10.26 
6.01 
5.78 
5.91 
6.08 
7.23 
1.81 
3.63 


Mal- 
practice 
RVUs 


0.33 

0.42 

0.06 

0.06 

0.04 

0.75 

0.49 

0.28 

0.51 

0.23 

0.17 

0.50 

0.74 

0.15 

0.05 

0.74 

0.45 

0.83 

0.04 

0.04 

023 

0.02 

0.03 

0.09 

0.10 

0.03 

0.04 

0.03 

0.13 

0.04 

0.07 

0.09 

0.37 

0.07 

0.88 

0.28 

125 

1.61 

0.04 

0.11 

0.02 

0.05 

0.08 

028 

1.06 

1.66 

0.05 

0.03 

0.04 

0.07 

0.08 

0.13 

0.06 

0.15 

023 

0.93 

1.15 

1.17 

1.45 

1.79 

1.84 

1.72 

2.85 

0.14 

2.00 

1.86 

2.63 

1.55 

1.75 

1.88 

2.70 

1.86 

0.10 

1.16 


Total  in 
office 


8.15 
NA 
4.73 
5.55 
3.06 
NA 
NA 
9.19 
NA 
NA 
8.42 
NA 
NA 
NA 
4.55 
NA 
NA 
NA 
4.03 
326 
13.51 
2.96 
4.63 
3.86 
7.77 
3.42 
627 
2.81 
3.74 
2.86 
2.53 
1.88 
6.00 
NA 
NA 
4.89 
NA 
NA 
1.65 
NA 
1.43 
1.81 
2.80 
NA 
NA 
NA 
1.81 
1.49 
426 
123 
2.72 
327 
1.85 
3.04 
3.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.64 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.58 
10.71 


Total  out 
of  office 


7.80 
12.60 
3.14 
3.88 
2.08 
1728 
16.87 
6.16 
12.06 
5.88 
5.55 
16.09 
20.04 
10.51 
3.45 
14.11 
13.35 
14  19 
3.18 
2.66 
10.66 
2.19 
323 
3.86 
4.90 
2.58 
1.14 
2.33 
3.55 
2.37 
127 
1.34 
5.61 
6.75 
13.17 
4.50 
20.32 
30.09 
1.11 
2.36 
0.89 
127 
2.62 
8.70 
16.89 
25.47 
127 
1.00 
3.78 
0.69 
224 
3.09 
1.31 
2.56 
3.49 
12.44 
1022 
14.56 
1928 
20.44 
21.15 
2826 
50.30 
2.45 
1822 
28.41 
46.05 
20.80 
21.11 
21.81 
22.80 
27.58 
6.34 
10.68 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— conunuea 

CPTV 
HCPCS2 

MOO 

status 

Description 

Physician 

wortc 
RVUs" 

Direct  in 

office 

practice 

expense 

RVUs 

Direct  out 
of  office 
practice 
expense 
(fvus 

Total  in 

office 

practice 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mat- 
practice 
RVUs 

Total  in 
office 

Total  out 
of  office 

69631 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

•9.86 

•12.75 

•12.10 

•13.33 

•15.22 

•15.11 

•12.71 

•16.84 

•15.32 

•16.97 

•16.38 

•17.99 

•9.66 

•11.90 

•15.74 

•15.44 

•9.75 

•9.76 

•11.51 

•9.52 

•8.23 

•10.44 

•14.38 

•25.38 

•15.96 

•16.69 

•8.56 

•13.10 

•13.82 

•12.35 

•10.34 

•10.28 

•11.10 

•13.63 

•21.23 

•16.81 

•25.64 

•27.04 

•27.04 

•30.04 

1.19 

1.19 

0.00 

1.19 

1.19 

0.00 

0.17 

0.17 

0.00 

0.18 

0.18 

0.00 

0.25 

0.25 

0.00 

0.18 

0.18 

0.00 

0.34 

0.34 

0.00 

0.34 

0.34 

0.00 

0.19 

0.19 

0.00 

0.26 

0.26 

0.00 

0.17 

0.17 

0.00 

0.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

•*        NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.01 

0.09 

0.92 

1.01 

0.09 

0.92 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

0.63 

0.06 

0.57 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

0.50 

0.06 

0.44 

1.10 

1.99 

2.27 

2.27 

1.99 

2.27 

2.27 

1.99 

2.27 

2.27 

2.27 

2.27 

2.27 

1.66 

1.66 

1.96 

1.96 

1.66 

1.66 

1.99 

1.96 

0.90 

1.99 

2.28 

1.99 

1.71 

1.99 

1.70 

1.99 

1.70 

1.99 

1.99 

1.99 

1.96 

1.99 

1.99 

2.34 

2.39 

1.99 

1.99 

2.77 

1.01 

0.09 

0.92 

1.01 

0.09 

0.92 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

0.63 

0.06 

0.57 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

050 

0.06 

0.44 

1.10 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^A 

NA 
NA 
NA 
NA 
1.56 
0.39 
1.17 
1.53 
0.39 
1.14 
0.55 
0.11 
0.44 
0.61 
0.12 
0.49 
0.67 
0.13 
0.54 
0.56 
0.12 
0.44 
0.86 
0.15 
0.71 
0.70 
0.15 
0.55 
0.56 
0.12 
0.44 
0.69 
0.14 
0.55 
0.65 
0.11 
0.54 
1.43 

4.93 
5.94 
5.81 
5.76 
6.57 
6.57 
5.62 
6.94 
6.68 
7.08 
6.91 
7J24 
4.43 
5.03 
6.26 
6.19 
4.55 
4.53 
5.18 
4.66 
3.08 
4.81 
6.43 
8.31 
5.95 
6.41 
4.35 
5.56 
5.54 
5.68 
4.91 
4.78 
5.27 
5.92 
7.52 
7.27 
9.04 
8.84 
8.77 
10.45 
1.56 
0.39 
1.17 
1.53 
0.39 
1.14 
0.55 
0.11 
0.44 
0.61 
0.12 
0.49 
0.67 
0.13 
0.54 
0.56 
0.12 
0.44 
0.86 
0.15 
0.71 
0.70 
0.15 
0.55 
0.56 
0.12 
0.44 
0.69 
0.14 
055 
0.65 
0.11 
0.54 
1.43 

1.61 

1.73 

1.78 

1.91 

2.11 

2.22 

1.87 

2.21 

2.51 

2.70 

2.51 

2.40 

1.33 

1.82 

1.93 

1.94 

1.77 

1.66 

1.08 

0.86 

0.84 

0.44 

2.27 

1.51 

1.69 

1.53 

1.84 

1.22 

2.00 

2.54 

1.00 

0.51 

2.07 

2.34 

2.02 

3.34 

2.31 

2.25 

1.93 

2.26 

0.34 

0.08 

0.26 

0.17 

0.08 

0.09 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.06 

0.02 

0.04 

0.05 

0.01 

0.04 

0.07 

o.oe 

0.05 
0.07 
0.02 
0.05 
0.05 
0.01 
0.04 
0.07 
0.02 
0.06 
0.04 
0.01 
0.03 
0.08 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.09 

1.66 

1.43 

2.89 

1.66 

1.23 

0.76 

0.29 

0.47 

0.83 

0.31 

0.52 

0.98 

0.40 

0.58 

0.79 

0.31 

0.48 

1.27 

0.51 

0.76 

1.11 

0.51 

0.60 

0.80 

0.32 

0.48 

1.02 

0.42 

0.60 

0.86 

0.29 

0.57 

1.81 

16.40 

69632 

Rebuild  eankum  structures 

20.42 

69633 

Rebuild  eardrurr  structures 

19.69 

69636 

Repair  eardrum  structures 

21.00 

69636 

Rebuild  aart^um  structures  

23.90 

69637 

Rebuild  eardruiTi  structures 

23.90 

68641 

Revise  middle  ear  &  mastoid  

Revise  middle  ear  &  mastoid  

Revise  middle  ear  &  mastoid  

Revise  middto  ear  &  mastoid  

Revise  middto  ear  &  mastoid  

Revise  mkUe  ear  &  mastoid  

Release  middto  ear  txxie  

Revise  ndddto  ear  bone „ 

Re^M  middto  ear  bone 

Revtoa  middto  ear  bone 

Repair  middto  ear  structure* 

RwMif  mtrKf^  wv  ^rurtimi 

20.20 

08642 

25.99 

68643 
68644 

24.51 
26.75 

68645 

68646 
68660 
60600 
68661 
68662 

68667 



25.80 
27.63 
15.42 
18.75 
23.93 
23.57 
16.07 
15  95 

69670 

69676 

Reinove  mastc3<d  aw  cells  

Remove  midde  ear  nerve  . 

OoM  mastofd  fistfiia         

17.77 
15.04 

69700 

12  15 

69711 

Remove/repair  hearing  aid  ._ 

15.69 

69720 

rieleaae  facial  nervn 

23  08 

69725 

RatoaMlacW  nerve 

Repair  iaiM  nerve 

Repair  todai  nerve 

Indee  Inner  ear »...». 

tnciae  Inner  ear 

Ejiplore  Inner  ear  ..„ 

3550 

69740 
68745 
68601 



23.60 
24.63 
14.75 

68602 

1988 

08606 

21.36 

68606 

20.57 

08620 
08640 



Esiabliab  Inner  ear  window „.. 

Revise  inner  ear  window 

16.25 
15.55 

08806 

1844 

08810 

21.89 

8881S 

Incise  inner  ear  rterve 

30  77 

08860 

08860 
06870 

Imptont  cochlear  device 

Inciae  Innar  ear  nerve 

Ralaaaa  tadal  nerve 

Reiaaaa  Inner  ear  canal  ~. 

rtomove  Inner  ear  lesion  „. 

27.42 
36.99 
38.13 
37.74 
42  75 

70010 

Contrasl  x-ray  of  brain „ 

Cortraal  x-ray  ol  brain 

CortraH  x-ray  o«  brain 

Contraal  x-ray  ol  brain _ — 

Contraat  x-ray  ol  brain „ 

Cortraat  x-ray  ol  brain 

X-ray  eye  lor  foreign  body „.... 

X-ray  eye  lor  foreign  txxly 

X-ray  eye  for  foreign  body  — 

X-ray  exam  ol  jaw 

3.09 

70010 
70010 
70015 
70015 
70015 
70030 
70030 
70030 
70100 

26 

TC 

26 
TC 

26 
TC 

1.66 
1.43 
2.89 
1.66 
1.23 
0.76 
0.29 
0.47 
083 

70100 
70100 
70110 

26 

TC 

X-ray  exam  ol  jaw 

X-ray  exam  ol  jaw 

X-ray  exam  ol  jaw _. 

X-ray  exam  ol  jaw 

0.31 
0.52 
098 

70110 

26 

TC 

0.40 

70110 
70120 

X-ray  exam  ol  jaw 

X-ray  axam  n(  maatoirin 

0.58 
0  79 

70120 
70120 
70130 

26 

TC 

X-ray  exam  ol  mastoids 

X-ray  exam  ol  mastoids 

y-ray  e^am  (V  mastoids     

0.31 
0.48 
1.27 

70130 

26 

TC 

26 

TC 

0  51 

70130 

0  76 

70134 
70134 

X-ray  exam  d  middto  ear  . „.. 

X-ray  exttn  of  rniddto  ear 

1.11 
0  51 

70134 
70140 

X-ray  exam  ol  middto  ear 

X-ray  exam  ol  facial  bones ..~ 

0.60 
080 

70140 

26 

TC 

032 

70140 

X-ray  exam  ol  laaal  txxies 

048 

70150 

X-ray  exam  ol  facial  bones  — 

X-ray  exam  of  facial  bonea 

1  02 

70150 

26 
TC 

042 

70150 

X-ray  exam  of  facial  bonea 

060 

70160 

X-ray  exam  of  nasal  bortee 

086 

70160 
70160 

26 

TC 

X-ray  exam  of  natal  bonaa _ 

X-ray  exam  of  nasal  bonea 

0.29 
0  57 

70170 

X-rav  exam  ol  tear  duct 

1  81 

UMI 
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ADDENDUM  C— MtLftTlVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS* 


MOO 


70170 

26 

A 

70170 

TC 

A 

70190 

A 

70190 

26 

A 

70190 

TC 

A 

70200 

A 

70200 

26 

A 

70200 

TC 

A 

70210 

A 

70210 

26 

A 

70210 

TC 

A 

70220 

A 

70220 

26 

A 

70220 

TC 

A 

70240 

A 

70240 

26 

A 

70240 

TC 

A 

70250 

A 

70250 

26 

A 

70250 

TC 

A 

70260 

A 

70260 

26 

A 

70260 

TC 

A 

70300 

A 

70300 

26 

A 

70300 

TC 

A 

70310 

A 

70310 

26 

A 

70310 

TC 

A 

70320 

A 

70320 

26 

A 

70320 

TC 

A 

70328 

A 

70328 

26 

A 

70328 

TC 

A 

70330 

A 

70330 

26 

A 

70330 

TC 

A 

70332 

A 

70332 

26 

A 

70332 

TC 

A 

70336 

A 

70336 

26 

A 

70336 

TC 

A 

70350 

A 

70350 

26 

A 

70350 

TC 

A 

70355 

A 

70355 

26 

A 

70365 

TC 

A 

70360 

A 

70360 

26 

A 

70360 

TC 

A 

70370 

A 

70370 

26 

A 

70370 

TC 

A 

70371 

A 

70371 

26 

A 

70371 

TC 

A 

70373 

A 

70373 

26 

A 

70373 

TC 

A 

70380 

A 

70360 

26 

A 

70380 

TC 

A 

70390 

A 

70390 

26 

A 

70390 

TC 

A 

70450 



A 

70450 

26 

A 

70450 

TC 

A 

70460 

A 

70460 

26 

A 

70460 

TC 

A 

Status 


Description 


X-ray  exam  o»  tear  duct 

X-ray  exam  o(  tear  duct 

X-ray  exam  o(  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  ot  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  ot  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  pituitary  saddte 
X-ray  mam  pituitary  saddte 
X-ray  exam  pituitary  sadde 

X-ray  exam  of  skuR 

X-ray  exam  of  skuti 

X-ray  exam  of  skuH 

X-ray  exam  o<  skuH 

X-ray  exam  of  sfcuN 

X-ray  exam  of  skuK 

X-ray  exam  of  teaiti  .„ 

X-ray  exam  of  tseih 

X-ray  exam  o<  taelh 

X-ray  exam  of  tealh 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

FufI  mouth  x-ray  of  teeth  .... 
Full  mouth  x-ray  of  teeth  .... 
Full  mouth  x-ray  of  teeth  .... 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joinl 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joints  

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joints  

X-ray  exam  of  jaw  joirt 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint „ 

Magnetk;  imaoe  jaw  joint 

Magnetic  Image  jaw  joint 

Magnetic  Image  )aw  joint  

X-ray  head  for  orttxxJontia  ... 
X-ray  head  lor  orthodontia  ... 
X-ray  head  for  orthodontia  ... 

Panoranac  x-ray  of  jaws  

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck  

X-ray  exam  of  neck  

X-ray  exam  of  neck  

Throat  x-ray  &  tluoroaoopy  .. 
Throat  x-ray  &  ftuofoacopy  .. 
Throat  x-ray  &  ftuoroaoopy  .. 
Speech  evakiation.  complex 
Speech  evakjatkxi.  complex 
Speech  evaluation,  oomptex 

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  laiynx  

X-ray  exam  of  salivary  gland 
X-ray  exam  o<  salivary  gland 
X-ray  exam  of  saRvary  gland 
X-ray  exam  of  salivary  duct . 
X-ray  exam  of  salivary  duct . 
X-ray  exam  of  salivary  duct .. 
CAT  scan  of  head  or  br^  ... 
CAT  scan  of  head  or  brain  ... 
CAT  scan  of  head  or  brain  .. 
Contrast  CAT  scan  of  head  .. 
Contrast  CAT  scan  of  head  „ 
Contrast  CAT  scan  of  head  .. 


Physician 

work 
RVUs'« 


0.30 

0.00 

0.21 

0.21 

0.00 

QJ2S 

0.28 

0.00 

0.17 

0.17 

0.00 

0.25 

0.25 

0.00 

0.19 

0.19 

0.00 

0.24 

0.24 

0.00 

0.34 

0.34 

0.00 

0.10 

0.10 

0.00 

0.16 

0.16 

0.00 

0.22 

0.22 

0.00 

0.18 

0.18 

0.00 

0.24 

0^4 

0.00 

0.54 

0.54 

0.00 

1.48 

1.48 

0.00 

0.17 

0.17 

0.00 

0.20 

0.20 

0.00 

0.17 

0.17 

0.00 

0.32 

0.32 

0.00 

0.84 

0.84 

0.00 

0.44 

0.44 

0.00 

0.17 

0.17 

0.00 

0.38 

0.38 

0.00 

0.85 

a85 

aoo 

1.13 
1.13 
0.00  I 


Direct  in 

office 

practice 

expense 

RVUs 


0.12 

0.98 

0.42 

0.06 

0J6 

0.54 

0.06 

0.48 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

0.42 

0.06 

0J6 

0.45 

0.06 

0.39 

0.54 

0.06 

0.48 

0.35 

0.06 

0.29 

0.35 

0.06 

0.29 

0.45 

0.06 

0J9 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

1.09 

0.12 

0.97 

8.30 

0.10 

8.20 

0.37 

0.06 

0J1 

0.37 

0.06 

0.31 

0.42 

0.06 

0.36 

OJBZ 

0.06 

0.76 

0.24 

0.12 

0.12 

1.09 

0.12 

0.97 

0.42 

0.06 

0.36 

1.10 

0.12 

0.98 

2.30 

0.10 

2.20 

2.79 

0.10 

2.69 


Direct  out 
Of  offKe 
practice 
en)ense 
RVUs 


0.12 

0.98 

0.42 

0.06 

0.36 

0.54 

0.06 

0.48 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

0.45 

0.06 

0.30 

0.54 

0.06 

0.48 

0.35 

0.06 

0.29 

0.35 

0.06 

0.29 

0.45 

0.06 

0.39 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

1.06 

0.12 

0.97 

8.30 

0.10' 

8.20 

0.37 

0.06 

0.31 

0.37 

0.06 

0.31 

0.42 

0.06 

0.36 

0.82 

0.06 

0.76 

0^4 

0.12 

0.12 

i.oe 

0.12 
0.97 
0.42 
0.06 
0.36 
1.10 
0.12 
0.98 
2.30 
0.10 
2.20 
2.79 

aio 

2.69 


Total  in 

offica 

practne 

expense 

RVUs 


0.22 
1.21 
0.56 
0.12 
0.44 
0.73 
0.14 
0.59 
0.55 
0.11 
0.44 
0.66 
0.13 
0.55 
0.56 
0.12 
0.44 
0.61 
0.13 
0.48 
0.75 
0.15 
0.60 
0.45 
0.10 
0.35 
0.46 
0.11 
0.35 
0.61 
0.13 
0.48 
0.56 
0.12 
0.44 
0.68 
0.13 
0.56 
1.49 
0.28 
1^1 
10.61 
0.46 
10.15 
0.49 
0.11 
0J8 
0.50 
0.12 
0.38 
0.55 
0.11 
0.44 
1.10 
0.15 
0.96 
0.53 
0.35 
0.18 
1.45 
0.25 
1.20 
055 
0.11 
0.44 
1.46 
0.24 
1^2 
3.07 
0.32 
2.75 
3.75 
0.39 
3.36 


Total  out 
of  office 
practice 
expense 
RVUs 


0.22 
1.21 
0.56 
0.12 
0.44 
0.73 
0.14 
0.59 
0.55 
0.11 
0.44 
0.66 
0.13 
0.56 
0.56 
0.12 
0.44 
0.61 
0.13 
0.48 
0.75 
0.15 
0.60 
0.45 
0.10 
0.35 
0.46 
0.11 
0.35 
0.61 
0.13 
0.48 
0.56 
0.12 
0.44 
0.68 
0.13 
0.55 
1.49 
0.28 
1.21 
10.61 
0.46 

10.15 
0.49 
0.11 

•  0.38 
0.50 
0.12 
0.38 
0.55 
0.11 
0.44 
1.10 
0.15 
0.95 
0.53 
0.35 
0.18 
1.45 
0.25 
1.20 
0.55 
0.11 
0.44 
1.46 
0.24 
122 
3.07 
0.32 
2.75 
3.75 
0.39 
3.36 


practice 
RVUs 


0.02 

0.06 

0.05 

0.01 

0.04 

0.07 

0.02 

0.05 

0.05 

0.01 

0.04 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.06 

0.02 

0.04 

0.08 

0.02 

0.06 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.07 

0.02 

0.06 

0.04 

0.01 

0.03 

0.07 

0.02 

0.05 

0.17 

0.04 

0.13 

0.73 

0.06 

0.67 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.04 

0.01 

0.03 

0.10 

0.02 

0.06 

0.19 

0.06 

0.13 

0.14 

0.03 

0.11 

0.05 

0.01 

0.04 

0.14 

0.03 

0.11 

0.35 

0.06 

0.29 

0.43 

0.06 

0.35 


Total  in 
office 


0.54 
1.27 
0.82 
0.34 
0.48 
1.08 
0.44 
0.64 
0.77 
0.29 
0.48 
1.00 
0.40 
0.60 
0.79 
0.32 
0.47 
0.91 
0.39 
0.52 
1.17 
0.51 
0.66 
0.5B 
0.21 
0.37 
0.66 
0.28 
0.38 
0.90 
0.37 
0.53 
0.78 
0J1 
0.47 
0.99 
0.39 
0.60 
2.20 
0.86 
1.34 
12.82 
2.00 
10.82 
0.69 
0.29 
0.40 
0.75 
0.33 
0.42 
0.76 
0.29 
0.47 
1.52 
0.49 
1.03 
1.56 
1.25 
0.31 
2.03 
0.72 
1.31 
0.77 
0.29 
0.48 
1.98 
0.65 
1.33 
4.27 
1.23 
3.04 
5.31 
1.60 
3.71 


TotajjoU 
ct  office 


0.54 
1.27 
0.82 
0.34 
0.48 
1.08 
0.44 
0.64 
0.77 
0.29 
0.48 
1.00 
0.40 
0.60 
0.79 
0.32 
a47 
0.91 
0.39 
0.52 
1.17 
0.51 
0.66 
0.58 
0.21 
0.37 
0.66 
0^ 
0.38 
0.90 
0J7 
0.53 
0.78 
0J1 
0.47 
0.99 
0.39 
0.60 
2.20 
0.86 
1.34 
12.82 
2.00 
10.82 
0.69 
0.29 
0.40 
0.75 
0.33 
0.42 
0.76 
0^ 
0.47 
1.52 
0.49 
1.03 
1.56 
1.25 
0.31 
2.03 
0.72 
1.31 
0.77 
0.29 
0.46 
1.96 
0.65 
1.33 
4.27 
1^ 
3.04 
5.31 
1.60 
3.71 
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auutNuuM  u.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS' 

MOO 

SiaiuB 

Desolption 

Physician 

WOffc 

RVUs" 

Direct  in 

office 

practice 

anwnsa 

RVUs 

Direct  out 
of  office 
practk:« 
expense 
RVUs 

Total  in 

office 

practKe 

expense 

RVUs 

Total  out 
of  offh:e 
practice 
expenae 
RVUs 

Mat- 
practica 

RVUs 

Total  in 
offk» 

Total  out 
of  office 

70470 

70470 

70470 

70480 

70480 

70480 

70481 

70481 

70481 

70482 

70482 

70482 

70486 

70486 

70486 

70487 

70487 

70487 

70488 

70488 

70488 

70490 

70480 

70490 

70491 

70491 

70491 

70482 

70482 

70482 

70540 

70540 

70640 

70541 

70541 

70f)41 

70561 

70561 

70661 

70562 

70552 

7065? 

70663 

70663 

70fift3 

71010 

71010 

71010 

71015 

71015 

71015 

71020 

71020 

710BO 

71021 

71021 

71021 

71022 

71022 

71022 

71023 

71023 

71023 

71030 

71030 

71030 

71034 

71034 

71034 

71036 

71085 

710S» 

71096 

71036 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Corriraal  CAT  scans  of  haad 

1.27 
1.27 
0.00 
1.28 
1.26 
0.00 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.14 
1.14 
0.00 
1J0 
1J0 
0.00 
1.42 
1.42 
0.00 
1.28 
1.28 
0.00 
138 
1.38 
0.00 
1.45 
1.45 
0.00 
1.48 
1.48 
0.00 
1.81 
1J1 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.36 
2J6 
0.00 
0.18 
0.18 
0.00 
0.21 
0.21 
0.00 
0.22 
0.22 
0.00 
0.27 
0.27 
0.00 
0J1 
0.31 

aoo 

0.38 
0J8 
0.00 
0.31 
0.31 
0.00 
0.46 
0.46 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 

odaton  AIRi 

3.10 
0.10 
3.00 
2.71 
0.10 
2.61 
3.10 
0.10 
3.00 
3.35 
0.10 
3.25 
2.46 
0.10 
2.36 
2.95 
0.10 
2.85 
3.15 
0.10 
3.06 
2.41 
0.10 
2.31 
2.89 
0.10 
2.79 
3.15 
0.10 
3.05 
8.58 
0.10 
8.48 
8.97 
0.10 
8.87 
8.58 
0.10 
8.48 
8.86 
0.10 
8.76 

10.68 
0.10 

10.58 
0.44 
0.06 
0.38 
0.53 
0.06 
0.47 
0.58 
0.06 
0.52 
0.61 
0.06 
0.55 
0.68 
0.06 
0.63 
0.91 
0.06 
0.85 
0.78 
0.06 
0.72 
1J7 
0.06 
1.31 
0.57 
0.06 
0.51 
0.55 
0.04 

ghti  Raaarvad 

3.10 

0.10 

3.00 

2.71 

0.10 

2.61 

3.10 

0.10 

3.00 

3.36 

0.10 

3.25 

2.46 

0.10 

2.36 

2.95 

0.10 

2.85 

3.15 

0.10 

3.06 

2.41 

0.10 

2.31 

2.89 

0.10 

2.79 

3.15 

0.10 

3.06 

8.58 

0.10 

8.48 

8.97 

0.10 

&87 

8.58 

0.10 

8.48 

8.86 

0.10 

a76 

10.68 
0.10 

10.58 
0.44 
0.06 
0.36 
0.53 
0.06 
0.47 
0.58 
0.06 
0.52 
0.61 
0.06 
0.56 
0.68 
0.06 
0.63 
0.91 
0.06 
0.86 
0.78 
0.06 
0.72 
1.37 
0.06 
1.31 
0.57 
0.06 
0.51 
0.55 
0.04 

AppicabiaFA 

4.17 
0.42 
3.75 
3.66 
0.42 
3  24 
4.18 
0.45 
3.73 
4.52 
0.46 
4.06 
3.34 
0.39 
2.95 
3.96 
0.43 
3.55 
4.27 
0.46 
3.81 
3.30 
0.42 
2.88 
3.93 
0.45 
3.48 
4.27 
0.46 
3.81 
10.96 
a47 
10.48 
1151 
0.54 
10.97 
10.95 
a47 
10.48 
11.40 
0.54 
10.86 
13.90 
0.68 
13.22 
0.59 
0.12 
0.47 
0.70 
0.12 
0.58 
0.76 
0.12 
0.64 
0.82 
0.14 
0.68 
0.93 
0.15 
0.78 
1.20 
0.16 
1.04 
MA 
0.15 
0.88 
1.80 
0.18 
1.62 
0.75 
0.12 
0.63 
0.82 
0.18 

iflS^FARSAj 

4.17 
0.42 
3.75 
3.66 
0.42 
3.24 
4.18 
0.45 
3.73 
4.52 
0.46 
4.06 
3.34 
0.39 
2.95 
3.98 
0.43 
3.56 
4.27 
0.46 
3.81 
3.30 
0.42 
2.88 
3.93 
0.45 
3.48 
4.27 
0.46 
3.81 
10.96 
0.47 
10.48 
11.51 
0.54 
10.97 
10.96 
0.47 
10.48 
11.40 
0.54 
10.86 
13.90 
0.68 
13.22 
0.59 
0.12 
0.47 
0.70 
0.12 
0.58 
0.76 
0.12 
0.64 
0.82 
0.14 
0.68 
0.93 
0.15 
0.78 
1.20 
0.16 
1.04 
1.04 
0.15 
0.89 
1.80 
0.18 
1.62 
0.75 
0.12 
0.63 
0.82 
0.18 

0.52 
0.09 
0.43 
0.38 
0.08 
0J» 
0.44 
0.09 
0.35 
0.53 
0.10 
0.43 
0.37 
0.08 
0.29 
0.44 
0.09 
0.35 
0.53 
0.10 
0.43 
0.38 
0.09 
0.29 
0.44 
0.09 
0.35 
0.53 
0.10 
0.43 
0.77 
0.10 
0.67 
0.77 
0.10 
0.67 
0.77 
0.10 
0.67 
0.93 
0.12 
0.81 
1.65 
0.16 
1.49 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.08 
0.03 
0.05 
0.07 
0.02 
0.05 
0.12 
0.03 
0.09 
0.04 
0.01 
0.03 
0.14 
0.04 

5.96 
1.78 
4.18 
5.32 
1.79 
3.53 
6.00 
1.92 
4.08 
6.50 
2.01 
4.49 
4.85 
1.61 
3.24 
5.72 
1.82 
3.90 
6.22 
1.96 
4.24 
4.96 
1.79 
3.17 
5.75 
1.92 
3.83 
6.26 
2.01 
4.24 
13.20 
2.06 
11.15 
14.08 
2.45 
11.64 
13.20 
2.06 
11.15 
14.11 
2.44 
11.67 
17.91 
3.20 
14.71 
0.81 
0.31 
0.50 
0.95 
0.34 
0.61 
1.03 
0.35 
0.68 
1.16 
0.43 
0.73 
1.31 
0.48 
0.83 
1.66 
0.57 
1.09 
1.42 
0.48 
0.94 
2.38 
0.67 
1.71 
0.97 
0.31 
0.66 
1.50 
0.76 

5:96 

26 

tc 

Contrast  CAT  scans  o(  head 

Conlreal  CAT  scans  ot  haad 

CAT  sMn  o«  stajl  .        —  

CAT  acwi  ot  sicul  

CAT  K«n  <y  ¥^Att 

1.78 
4.18 
5.32 

26 

TC 

26 

TC 

26 '"" 
TC 

1.79 
3.53 

Contrast  CAT  xm  of  aiail 

6.00 

Contrast  CAT  scwi  o(  skul 

1.02 

Contrast  CAT  sc«i  o(  skul 

4.08 

Contrast  CAT  scans  o(  skiil 

6.50 

Contrast  CAT  sews  ot  skuH 

2.01 

Contrast  CAT  scans  o(  skiil 

4.49 

CAT  scan  ot  face,  jaw 

CAT  scan  o(  face,  jaw _„   .._ 

CAT  scan  o«  face,  jaw 

Contrast  CAT  scan,  face^aw 

Contrast  CAT  scan,  taoa/jaw 

Conbasi  CAT  scan.  taca/Iaw 

Conkast  CAT  scans  laca/)aw 

Contrast  CAT  scans  tace^law 

Contrast  CAT  scans  tac^jaw 

CAT  scan  of  neck  liaaiia  

CAT  scan  ot  neck  ttaaua 

CAT  scan  at  neck  tiaaua  „ 

4.85 

26 
TC 

26 

TC 

26 

TC 

1.61 
3.24 
5.72 
1.82 
3.90 
S22 
1.98 
424 
4.96 

26 

TC 

1.79 
3.17 
5.75 

26 
TC 

Contrast  CAT  ot  nack  tissue  

1.92 

Contrast  CAT  ot  neck  tissue  

3.83 

Contraol  CAT  ot  nack  tissue  

6.25 

26 

TC 

as 

TC 

Contrast  CAT  o«  neck  tissue  

2.01 
424 

Magnetic  image  face,  neck 

1320 

Magnetic  image,  lace,  neck 

2.05 

Magnetic  image,  lace,  neck 

Magnate  image,  head  (MRA) 

Magnetic  image,  head  (MRA) 

Magnetic  image,  head  (MRA) 

Magnetic  Image  brain  (MRI)  

11.15 
14.09 

26 

TC 

«.45 
11.64 
1320 

26 

TC 

Magnetic  image,  bram  (MRI)  

2.05 

Ma^ietK  image,  bram  (MRI)  

11.15 

Magnetic  image,  brain  (MRI)  

Maviedc  imaoa.  br^  (MRI) 

14.11 

26 

TC 

26 

TC 

244 

Magnetic  image.  br«n  (MRI)  

11.67 

Magnetic  image  brain       

17.91 

Magnetic  image,  brain  

Oaat  »-ray 

Chest  x-ray-v —            

Cheat  x-ray  „. 

X-ray  ttxani  ot  cheat „ 

X-ray  axam  ot  chest  .-.. 

X-ray  axam  ot  cheat ..... 

Chest  x-ray  

Chest  x-ray  ™   .... 

Chest  x-ray  

Chest  x-ray 

Chest  x-ray „.   ..    

Chast  x-ray  —     .„    

Cheat  x-f«y  

Chest  x-ray  

Cheat  x-ray 

320 

14.71 

0.81 

26 
TC 

26 

TC 

0J1 
0.50 
0.95 
0.34 
0.61 
1  03 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

»"" 
TC 

26 
TC 

0.35 
0.68 
1.16 
0.43 
0.73 
1.31 
0.48 
083 

Chast  x-ray  and  luoroacopy 

1.66 

Cheat  x-ray  and  Nuoroacopy 

0.57 

ChMt  x-ray  and  fluoroscopy 

1.09 

Chest  x-ray 

Cheat  x-ray  

Cheat  x-ray  

CNwt  i^-ray  A  ftuoroscqpy 

1.42 
0.48 
0.94 
2.38 
0  67 

Chest  x-ray  &  fluoroacopy  ..._ 

C^heat  x-ray  —        —    ..  

Chast  x-ray  

Cheat  x-ray  _ 

X-rav  Quidance  lor  biooav 

1.71 
0.97 
0.31 
0.66 
1  50 

26 

X-ray  guldanca  lor  bMpay „.... 

nty  ara  copynght  1996  Amancan  MaOcal  Aa* 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— v^ummuea 


CPT'/ 
HCPCS» 


71036 
71038 
71038 
71038 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 
71090 
71100 
71100 
71100 
71101 
71101 
71101 
71110 
71110 
71110 
71111 
71111 
71111 
71120 
71120 
71120 
71130 
71130 
71130 
71250 
71250 
71250 
71260 
71260 
71260 
71270 
71270 
71270 
71550 
71550 
71550 
71555 
71555 
71555 
72010 
72010 
72010 
72020 
72020 
72020 
72040 
72040 
72040 
72050 
72050 
72050 
72052 
72052 
72052 
72069 
72069 
72069 
72070 
72070 
72070 
72072 
72072 
72072 
72074 
72074 
72074 
72060 


MOO 


TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


Status 


Description 


X-ray  guidance  for  tsiopsy 

X-ray  guidance  for  biopsy 

X-ray  guidance  for  biopsy 

X-ray  guidance  for  biopsy 

Contrast  x-ray  of  brorx^ii  

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  o(  bronchi 

Contrast  x-ray  of  bronchi  

X-ray  &  pacemal^er  insertion  .. 
X-ray  &  pacemalcer  insertion  .. 
X-ray  &  pacemal^er  insertion  .. 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  ritM,  chest  

X-ray  exam  of  ribs  „ 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  rtos,  chest  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  breasttxxie 

X-ray  exam  of  breastbone 

X-ray  exam  of  breastbone 

X-ray  exam  of  breastbone 

X-ray  exam  of  breastbone 

X-ray  exam  of  breasttxyte 

Cat  scan  of  chest 

Cat  scan  of  chest 

Cat  scan  of  chest 

Contrast  CAT  scan  of  chest  ... 
Contrast  CAT  scan  of  chest  ... 
Contrast  CAT  scan  of  chest  ... 
Contrast  CAT  scans  of  cfiest  . 
Contrast  CAT  scans  of  chest  . 
Contrast  CAT  scans  of  chest  . 

Magnetic  image,  ctiest 

Magnetic  image,  chest , 

Magnetic  image,  chest 

Magnetic  imagino/chest  (MRA) 
Magnetic  imagin(^chest  (MRA) 
Magnetic  imaging/chest  (MRA) 

X-ray  exam  of  spine  

X-ray  exam  of  spine  , 

X-ray  exam  of  spine  , 

X-ray  exam  of  spine  , 

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  neck  spine „ 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine „ 

X-ray  exam  of  neck  spine 

X-ray  exam  of  tnjnk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  ttxxax  spine  

X-ray  exam  of  ttx>rax  spine  

X-ray  exam  of  thorax  spine  

X-ray  exam  of  thcxaoc  spine  ... 
X-ray  exam  of  thoraac  spine  ... 
X-ray  exam  of  thoracic  spine  ... 
X-ray  exam  of  ttxxacic  spine  ... 
X-ray  exam  of  thoracic  spine  ... 
X-ray  exam  of  ttKvaoc  spine  ... 
X-ray  exam  of  trunk  spine 


Physician 

woitt 
RVUs'* 


0.00 
0.54 
0.54 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
0.54 
0.54 
0.00 
0.22 
0.22 
0.00 
0.27  J 
0.27 
0.00 
0.27 
0.27 
0.00 
0.32 
0.32 
0.00 
0.20 
0.20 
0.00 
0.22 
0.22 
0.00 
1.16 
1.16 
0.00 
1.24 
1.24 
0.00 
1.38 
1.38 
0.00 
1.60 
1.60 
0.00 
-fl.81 
♦1.81 
40.00 
0.45 
0.45 
0.00 
0.15 
0.15 
0.00 
0.22 
0.22 
0.00 
0.31 
0.31 
0.00 
0.36 
0.36 
0.00 
0.22 
0.22 
0.00 
022 
022 
0.00 
0.22 
0.22 
0.00 
0.22 
0.22 
0.00 
022  1 


Direct  in 

office 

practice 


0.51 

0.38 

0.02 

OJX 

1.09 

0.12 

0.97 

1.09 

0.12 

0.97 

0.54 

0.04 

0.50 

0.70 

0.06 

0.64 

0.65 

0.06 

0.59 

0.57 

0.06 

0.51 

0.73 

0.06 

0.67 

0.46 

0.06 

0.40 

0.50 

0.06 

0.44 

2.76 

0.10 

2.66 

3.53 

0.10 

3.43 

3.79 

0.10 

3.69 

9.48 

0.10 

9.38 

8.97 

0.10 

8.87 

0.53 

0.06 

0.47 

0.41 

0.06 

0J35 

0.42 

0.06 

0.36 

0.56 

0.06 

0.50 

0.63 

0.06 

0.57 

0.65 

0.06 

0.59 

0.49 

0.06 

0.43 

0.54 

0.06 

0.48 

0.73 

0.06 

0.67 

0.49 


Direct  out 
of  office 
practice 
en>ense 
RVUs 


0.51 
0.38 
0.02 
0.36 
1.09 
0.12 
0.97 
1.09 
0.12 
0.97 
0.54 
0.04 
0.50 
0.70 
0.06 
0.64 
0.65 
0.06 
0.59 
0.57 
0.06 
0.51 
0.73 
0.06 
0.67 
0.46 
0.06 
0.40 
0.50 
0.06 
0.44 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
9.48 
0.10 
9.38 
8.97 
0.10 
8.87 
0.53 
0.06 
0.47 
0.41 
0.06 
0.35 
0.42 
0.06 
0.36 
0.56 
0.06 
0.50 
0.63 
0.06 
0.57 
0.65 
0.06 
0.59 
0.49 
0.06 
0.43 
0.54 
0.06 
0.48 
0.73 
0.06 
0.67 
0.49 


Total  in 

office 

practice 

expense 

RVUs 


0.64 
0.61 
0.15 
0.46 
1.48 
0.28 
1.20 
1.53 
0.32 
1.21 
0.81 
0.18 
0.63 
0.92 
0.13 
0.79 
0.87 
0.14 
0.73 
0.77 
0.14 
0.63 
0.98 
0.15 
0.83 
0.61 
0.12 
0.49 
0.66 
0.12 
0.54 
3.72 
0.40 
3.32 
4.69 
0.41 
4.28 
5.06 
0.45 
4.61 
12.09 
0.50 
11.59 
11.51 
0.54 
10.97 
0.76 
0.18 
0.58 
0.54 
0.11 
0.43 
0.56 
0.12 
0.44 
0.77 
0.15 
0.62 
0.87 
0.16 
0.71 
0.85 
0.12 
0.73 
0.65 
0.12 
0.53 
0.71 
0.12 
0.59 
0.95 
0.12 
0.83 
0.65 


Totdout 
o(  office 
practice 

eigjense 
RVUs 


0.64 
0.61 
0.15 
0.46 
1.48 
028 
1.20 
1.53 
0.32 
1.21 
0.81 
0.18 
0.63 
0.92 
0.13 
0.79 
0.87 
0.14 
0.73 
0.77 
0.14 
0.63 
0.98 
0.15 
0.83 
0.61 
0.12 
0.49 
0.66 
0.12 
0.54 
3.72 
0.40 
3.32 
4.69 
0.41 
4.28 
5.06 
0.46 
4.61 
12.09 
0.50 
11.59 
11.51 
0.54 
10.97 
0.76 
0.18 
0.58 
0.54 
0.11 
0.43 
0.56 
0.12 
0.44 
0.77 
0.15 
0.62 
0.87 
0.16 
0.71 
0.85 
0.12 
0.73 
0.65 
0.12 
0.53 
0.71 
0.12 
0.59 
0.96 
0.12 
0.83 
0.65  1 


practice 
RVUs 


0.10 

0.15 

0.04 

0.11 

0.13 

0.04 

0.09 

0.19 

0.05 

0.14 

0.15 

0.04 

0.11 

0.06 

0.02 

0.04 

0.06 

0.02 

0.04 

0.07 

0.02 

0.05 

0.08 

0.02 

0.06 

0.06 

0.01 

0.04 

0.05 

0.01 

0.04 

0.44 

0.08 

0.36 

0.51 

0.08 

0.43 

0.61 

0.09 

0.52 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.09 

0.03 

0.06 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.08 

0.02 

0.06 

0.09 

0.02 

0.07 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.07 

0.01 

0.06 

0.05 


Total  in 
office 


0.74 
1.30 
0.73 
0.57 
2.19 
0.90 
1.29 
2.46 
1.11 
1.35 
1.50 
0.76 
0.74 
1.20 
0.37 
0.83 
1.20 
0.43 
0.77 
1.11 
0.43 
0.68 
1.38 
0.49 
0.89 
0.86 
0.33 
0.53 
0.93 
0.35 
0.58 
5.32 
1.64 
3.68 
6.44 
1.73 
4.71 
7.05 
1.92 
5.13 
14.47 
2.21 
12.26 
14.10 
2.46 
11.64 
1.30 
0.66 
0.64 
0.73 
0.27 
0.46 
0.83 
0.35 
0.48 
1.16 
0.48 
0.68 
1.32 
0.54 
0.78 
1.11 
0.35 
0.76 
0.92 
0.35 
0.57 
0.99 
0.35 
0.64 
1.24 
0.35 
0.89 
0.92 


Totatout 
o4  office 


0.74 
1.30 
0.73 
0.57 
2.19 
0.90 
1.29 
2.46 
1.11 
1.35 
150 
0.76 
0.74 
1.20 
0.37 
0.83 
1.20 
0.43 
0.77 
1.11 
0.43 
0.68 
^J36 
0.49 
OJBa 
0.86 
0.33 
0.53 
0.93 
0.35 
0.58 
5.32 
1.64 
3.68 
6.44 
1.73 
4.71 
7.05 
1.92 
5.13 
14.47 
2.21 
12.26 
14.10 
2.46 
11.64 
1J0 
0.66 
0.64 
0.73 
0.27 
0.46 
0.83 
0.35 
0.48 
1.16 
0.48 
0.68 
1.32 
0.54 
0.78 
1.11 
0.35 
0.76 
0.92 
0.35 
0.57 
0.99 
0.35 
0.64 
1.24 
0.35 
0.89 
0.92 


'  CfT  cOdM  and  doscnptions  only  ar«  copynght  1986  Amancar  Madcal  Assooalion  Al  Rights  Heservad  Appkcabto  FAR&OFARS  Apply. 
'Copynghl  1994  Amancan  Denial  Assooabon  AH  rights  raservad. 
'  >  Indfclai  RVU(  are  net  tor  Madcara  Paymem. 
' '  Wo*k  RVUs  ncraasad  m  global  surgcal  padtaga. 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Inform 

ATION— C 

)ontinue< 

J 

CPT'/ 
HCPCSi 

MOO 

SMw 

Description 

Ptiysk;iw 

work 
RVUa" 

Direct  In 

office 

practkx 

eimer^se 
RVUs 

Direct  out 
ot  otfee 
practee 
euiense 
RVUs 

Total  in 

office 

practice 

eniense 

RVUs 

Total  out 
of  office 
pradee 
expense 
RVUs 

Mal- 
practice 
RVUs 

Total  In 
office 

Total  out 
of  office 

72060 

26 
TC 

26 

TC 

26 

TC 

26 

TC 

26 
TC 

26 

TC 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 

022 
0.00 
028 
028 
0.00 
022 
022 
0.00 
0.31 
0.31 
0.00 
0.36 
0.36 
0.00 
022 
022 
0.00 
1.16 
1.16 
0.00 
122 
122 
0.00 
127 
127 
0.00 
1.16 
1.16 
0.00 
122 
122 
QJOO 
127 
127 
0.00 
1.16 
1.16 
0.00 
122 
122 
0.00 
127 
127 

aoo 

1.60 
1.60 
0.00 
1.92 
1.92 
0.00 
1.60 
1.60 
0.00 
1.92 
1.92 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.57 
2.57 
0.00 
2.57 
2^7 

aoo 

2M 

236 

0.00 

♦1.80 

♦1.80 

«0.00 

0.06 
0.43 
0.63 
0.06 
0.57 
0.49 
0.06 
0.43 
0.75 
0.06 
0.69 
0.90 
0.06 
0.84 
0.73 
0.06 
0.67 
2.76 
0.10 
2.66 
353 
0.10 
3.43 
3.79 
0.10 
3.69 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
8.58 
0.10 
8.48 
8.86 
0.10 
8.76 
8.58 
0.10 
8.48 
8.86 
0.10 
8.76 
8.58 
0.10 
8.48 
8.66 
0.10 
8.76 
10.68 
0.10 
10.58 
10.68 
0.10 
10.58 
10.68 
0.10 
10.58 
8.86 
0.10 
8.76 

0.06 
0.43 
0.63 
0.06 
0.57 
0.49 
0.06 
0.43 
0.75 
0.06 
0.69 
0.90 
0.06 
0.84 
0.73 
0.06 
0.67 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
2.76 
0.10 
2.66 
3.53 
0.10 
3.43 
3.79 
0.10 
3.69 
8.58 
0.10 
8.48 
8.86 
0.10 
8.76 
8.58 
0.10 
8.48 
6.86 
0.10 
8.76 
8.58 
0.10 
a48 
8.86 
0.10 
8.76 
10.68 
0.10 
10.58 
10.68 
0.10 
10.58 
10.68 
0.10 
10.58 
8.86 
0.10 
8.76 

0.12 
0.53 
0.84 
0.14 
0.70 
0.65 
0.12 
0.53 
1.01 

ai5 

0.86 

1.19 

0.16 

1.03 

0.95 

0.12 

0.83 

3.72 

0.40 

3.32 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

3.72 

0.40 

3.32 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

3.72 

0.40 

3J2 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

10.98 

0.50 

10.48 

11.43 

0.57 

10.86 

11.Q0 

0.50 

10.50 

11.43 

0.57 

10.86 

10.97 

0.47 

10.50 

11.40 

0.54 

10.86 

13.94 

0.72 

1322 

13.94 

0.72 

1322 

13.90 

0.68 

1322 

11J8 

054 

10.64 

0.12 

0.53 

0.84 

0.14 

0.70 

0.65 

0.12 

053 

1.01 

0.15 

0.86 

1.19 

0.16 

1.03 

0.95 

0.12 

0.83 

3.72 

0.40 

3.32 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

3.72 

0.40 

3.32 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

3.72 

0.40 

3.32 

4.69 

0.41 

428 

5.03 

0.42 

4.61 

10.98 

0.50 

10.48 

11.43 

0.57 

10.86 

11.00 

0.50 

10.50 

11.43 

0.57 

10.86 

10.97 

0.47 

1050 

11.40 

0.54 

10.86 

13.94 

0.7? 

1322 

13.94 

0.72 

1322 

13.90 

0.68 

1322 

11.38 

054 

10.84 

0.01 

0.04 

0.06 

0.02 

0.04 

0.05 

0.01 

0.04 

0.08 

0.02 

0.06 

0.09 

0.02 

0.07 

0.07 

0.01 

0.06 

0.44 

0.08 

0.36 

0.51 

0.08 

0.43 

0.61 

0.00 

0.52 

0.44 

0.08 

0.36 

0.51 

0.06 

0.43 

0.61 

0.09 

0.52 

0.44 

0.08 

0.36 

0.51 

0.08 

0.43 

0.61 

0.09 

0.52 

0.78 

0.11 

0.67 

0.94 

0.13 

0.81 

0.85 

0.11 

0.74 

0.94 

0.13 

0.81 

0.84 

0.10 

0.74 

0.93 

0.12 

0.81 

1.66 

0.17 

1.49 

1.66 

0.17 

1.49 

1.65 

0.16 

1.49 

0.84 

0.10 

0.74 

0.36 

0.57 

1.18 

0.44 

0.74 

0.92 

0.35 

0.57 

1.40 

0.48 

0.92 

1.64 

0.54 

1.10 

124 

0.35 

0.88 

5.32 

1.64 

3.68 

6.42 

1.71 

4.71 

6.91 

1.78 

5.13 

5.32 

1.64 

3.68 

6.42 

1.71 

4.71 

6.91 

1.78 

5.13 

5.32 

1.64 

3.68 

6.42 

1.71 

4.71 

6.91 

1.78 

5.13 

13.36 

221 

11.15 

1429 

2.62 

11.67 

13.45 

221 

1124 

1429 

2.62 

11.67 

1329 

2.06 

1124 

14.11 

2.44 

11.67 

18.17 

3.46 

14.71 

18.17 

3.46 

14.71 

17.91 

320 

14.71 

14.02 

2.44 

11.58 

0.35 

72060 

X-ray  8xam  at  trunk  apine 

0.57 

72000 
72000 

X-ny  exam  of  tnjnk  spine 

X-ray  exam  o(  trunk  apine 

1.18 
0.44 

72000 

0.74 

72100 

0.92 

72100 

0.35 

72100 

X-ray  exwn  of  kwer  spine 

0.57 

72110 

1.40 

72110 

0.48 

72110 

0.92 

72114 
72114 

X-ray  exam  of  kmv  spine 

X-rav  exam  of  kNwar  soine 

1.64 
0.54 

72114 

X-ray  exam  of  lowar  spine 

i.10 

72120 

124 

72120 

0.35 

72120 

089 

72125 

CAT  scan  of  neck  spine 

CAT  sew  of  neck  spkw 

5.32 

72125 

26 

TC 

26" 
TC 

1.64 

72125 

3.68 

72126 

6.42 

72126 

Contrast  CAT  sew  of  neck 

1.71 

72126 

4.71 

72127 

Cortrast  CAT  acvis  of  neck    

6.91 

72127 

26 
TC 

26 

TC 

Contrast  CAT  scans  of  neck  

1.78 

72127 

Contrast  CAT  scans  of  neck  

5.13 

72128 
72128 
72128 

CAT  scan  of  thorax  spine 

CAT  anan  of  ttxxax  spine 

CAT  scan  of  tfnrax  spne 

5.32 
1.64 
3.68 

72129 

CorMrast  CAT  sew  of  ttiorax 

6.42 

72129 

26 

TC 

Contrast  CAT  scan  of  ttxxax 

1.71 

72129 

Cofkrast  CAT  sew  of  thorax 

4.71 

72130 

Contrast  CAT  scans  of  thorax 

Contrast  CAT  scans  of  thorax  

Contrast  CAT  scans  of  thorax  

CAT  sew  of  kNMT  spine  ...~ 

CAT  sew  of  kNMT  spine 

6.91 

72130 
72130 
72131 

26 

TC 

1.78 
5.13 
5.32 

72131 

26 
TC 

26 

TC 

1.64 

72131 

CAT  sew  of  kMMT  spine 

3.68 

72132 

Contrast  CAT  of  kwer  soine 

642 

72132 

Contrast  CAT  of  kwer  spine 

1.71 

72132 

Contrast  CAT  of  tower  spirw 

4  71 

72133 

Conlraal  CAT  scans,  icm  spine 

Contrast  CAT  scans,  low  spine 

Contrast  CAT  scans,  low  spine 

Magnetic  image,  neck  spine 

6.91 

72133 
72133 
72141 

26 
TC 

26 
TC 

1.78 

5.13 

13.36 

72141 

221 

72141 

MaoneBc  imaoa.  neck  soirw  

11.15 

72142 

Magnetic  image  neck  ^nn 

1429 

72142 

26 
TC 

26"'" 
TC 

26 
TC 

26 

TC 

26 
TC 

m" 

TC 

26 
TC 

26 

TC 

Magnetic  image,  neck  spne 

2.62 

72142 

11  67 

72146 

13.45 

72146 

221 

72146 

1124 

72147 

1429 

72147 

2.62 

72147 

11.67 

72148 
72148 
72148 
72148 
72140 
72140 
72156 
72156 
72156 
72157 
72157 

Magnetic  image,  tuntm  spine  

MagnatK  imaga.  lumtiar  spine  

MagnetK  mnags.  luinbar  spine  

Magnetic  image,  kartar  spine  

Magnetic  image,  kjmfaar  spine  

MagnetK  image,  lunntjar  spine  

Magnetic  image,  neck  spine  - 

Magnate  image,  neck  spine 

Magnate  image,  neck  spine    

Magnetic  image,  cheat  spina 

1329 

2.05 
1124 
14.11 

2.44 
11.67 
18.17 

3.46 
14.71 
18.17 

346 

72157 

14.71 

72158 
72158 
72158 
72150 

Magnetic  image.  kOTbar  spina  

Magnate  ima^ng/spvw  (MRA)  

Magnate  tmaafng/sfme  (MRA)  

Magnetic  jmayysptfw  (MRA)  

17.91 

320 

14.71 

1402 

72150 
72150 

26 

TC 

2.44 
11.58 

'  CPT  oodM  and  dncnpoona  onty  «ra  copyngM  1 986  Ainancar  Utedlcii  AMOcneon  Al  Agnts  Rnarvad.  Appiicabia  FARS/DFARS  A(v«y. 
*CapyMgM  19M  Am«ncv  OwM  AMOoaton  All  r 
*  *  MkatM  RVUt  VI  nol  tor  MidKar*  Paynwn. 
"  Wok  RVUinnaMd m ^obai  Kjrycai  paciug*. 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Status 


72170 

A 

72170 

26 

A 

72170 

TO 

A 

72190 

A 

72190 

26 

A 

72190 

TC 

A 

72192 

A 

72192 

26 

A 

72192 

TC 

A 

72193 

A 

72193 

26 

A 

72193 

TC 

A 

72194 

A 

72194 

26 

A 

72194 

TC 

A 

72196 

A 

72196 

26 

A 

72196 

TC 

A 

72196 

N 

72198 

26 

N 

72198 

TC 

N 

72200 

A 

72200 

26 

A 

72200 

TC 

A 

72202 

A 

72202 

26 

A 

72202 

TC 

A 

72220 

A 

72220 

26 

A 

72220 

TC 

A 

72240 

A 

72240 

26 

A 

72240 

TC 

A 

72255 

A 

72255 

26 

A 

72255 

TC 

A 

72265 

A 

72265 

26 

A 

72265 

TC 

A 

72270 

A 

72270 

26 

A 

72270 

TC 

A 

7228S 

A 

72285 

26 

A 

72285 

TC 

A 

72295 

A 

72295 

26 

A 

72295 

TC 

A 

73000 

A 

73000 

26 

A 

73000 

TC 

A 

73010 

A 

73010 

26 

A 

73010 

TC 

A 

73020 

A 

73020 

26 

A 

73020 

TC 

A 

73030 

A 

73030 

26 

A 

73030 

TC 

A 

73040 

A 

73040 

26 

A 

73040 

TC 

A 

73050 

A 

73050 

26 

A 

73060 

TC 

A 

73060 

A 

73060 

26 

A 

73060 

TC 

A 

73070 

A 

73070 

26 

A 

73070 

TC 

A 

73080 

A 

73080 

26 

A 

Description 


X-ray  exam  of  pelvis 

X-ray  exam  o(  pelvis 

X-ray  exam  ot  pelvis 

X-fay  exam  o<  pelvis 

X-ray  exam  o«  pelvis 

X-ray  exam  o(  pelvis .„.„ 

CAT  scan  of  pelvis  

CAT  scan  of  pelvis  

CAT  scan  of  pelvis  

Contrast  CAT  scan  of  pelvis 

Contrast  CAT  scan  of  pelvis 

Contrast  CAT  scan  of  pelvis 

Contrast  CAT  scans  of  pelvis  ... 
Contrast  CAT  scans  of  pelvis  ... 
Contrast  CAT  scans  of  pelvis  ... 

Magnetic  image,  pelvis 

Magnetic  image,  pelvis 

Magr>etic  image,  pelvis 

Magnetic  lmagin(ypelvis  (MRA) 
Magnetic  imaging/pelvis  (MRA) 
Magnetic  Imaging/peivis  (MRA) 

X-ray  exam  sacroiBoc  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroSac  joints 

X-ray  exam  sacroiKac  joints 

X-ray  exam  sacroihac  /o«nts 

X-ray  exam  sacroiliac  joints 

X-ray  exam  o*  taibone 

X-ray  exam  ol  taibone  „.. 

X-ray  exam  ot  taitxine  

Contrast  x-ray  of  neci(  spine  

Contrast  x-ray  of  neci<  spine  

Contrast  x-ray  of  neck  spine  

Contrast  x-ray  thorax  spine  

Contrast  x-ray  thorax  spwie  

Cortrast  x-ray  ttxxax  spine  

Contrast  x-ray  lov^er  spine 

Contrast  x-ray  lower  spine 

Contrast  x-ray  looker  spine 

Contrast  x-ray  ol  spine  

Contrast  x-ray  of  spine  

Contrast  x-ray  of  spine „ 

X-ray  ol  neck  spine  dsk 

X-ray  of  neck  spine  dak 

X-ray  o<  neck  spine  dak 

X-ray  of  lower  spine  cJsk  

X-ray  ot  lo*»ef  spine  cfsk 

X-ray  ot  kMoer  spine  dsk 

X-ray  exam  of  collart»ne  

X-ray  exam  of  co(lart»ne  

X-ray  exam  of  collartx>ne  

X-ray  exam  of  shoukjer  blade  ... 
X-ray  exam  of  shoulder  t)lade  ... 
X-ray  exam  of  shoulder  blade  ... 

X-ray  exam  of  shoulder  , 

y-ray  exam  of  shoulder 

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder  „. 

X-ray  exam  of  shoulder  

Contrast  x-ray  ol  shoulder 

Contrast  x-ray  of  shouidar 

Contrast  x-ray  of  shouidar 

X-ray  exam  of  shoulders  

X-ray  exam  o(  shoulders  

X-ray  exam  o<  shoulders  

X-ray  exam  of  humerus 

X-ray  exam  ol  hunwrus 

X-ray  exam  ol  humerus 

X-ray  exam  ol  etxMr _ 

X-ray  exam  o<  etXMr 

X-ray  exam  ol  etXMv 

X-ray  exam  ol  ebow 

X-ray  exam  ol  ebow 


Physician 

work 
RVUs'* 


0.17 
0.17 
0.00 
0.21 
021 
0.00 
1.09 
1.09 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.60 
1.60 
0.00 
1^1.80 
t-1.80 
40.00 
0.17 
0.17 
0.00 
0.19 
0.19 
0.00 
0.17 
0.17 
0.00 
0.91 
0.91 
0.00 
0.91 
0.91 
0.00 
0.83 
0.83 
0.00 
1.33 
1.33 
0.00 
0.83 
0.83 
0.00 
0.83 
0.83 
0.00 
0.16 
0.16 
0.00 
.0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.17 
0.17 


Direct  in 

office 

practice 

emense 

RVUs 


0.41 

0.06 

0.35 

0.65 

0.06 

0.59 

2.79 

0.10 

2.69 

3.13 

0.10 

3.03 

3.66 

0.10 

3.56 

8.58 

0.10 

8.48 

8.86 

0.10 

8.76 

0.42 

0.06 

0J6 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

1.01 

0.09 

0.92 

1.13 

0.09 

1.04 

0.97 

0.09 

0.88 

127 

0.09 

1.18 

1.01 

0.09 

0.92 

1.01 

0.09 

0.92 

0.42 

0.06 

0.36 

0.42 

0.06 

0.36 

0.38 

0.06 

0.32 

0.46 

0.06 

0.40 

1.09 

0.12 

057 

0.65 

0.06 

0.59 

0.57 

0.06 

0.51 

0.42 

0.06 

0.36 

0.50 

0.06 


Direct  out 
of  office 
practice 

emenae 
RVUs 


0.41 

0.06 

0.35 

0.65 

0.06 

0.59 

2.79 

0.10 

2.69 

3.13 

0.10 

3.03 

3.66 

0.10 

3.56 

8.58 

0.10 

8.48 

8.86 

0.10 

8.76 

0.42 

0.06 

0.36 

0.50 

0.06 

0.44 

0.42 

0.06 

0.36 

1.01 

0.09 

0.92 

1.13 

0.09 

1.04 

a97 

0.09 

0.88 

127 

0.09 

1.18 

1.01 

0.09 

0.92 

1.01 

0.09 

0.92 

0.42 

0.06 

0.36 

0.42 

0.06 

0.36 

0.38 

0.06 

0.32 

0.46 

0.06 

0.40 

1.09 

0.12 

0.97 

0.65 

0.06 

0.59 

0.57 

0.06 

0.51 

0.42 

0.06 

0.36 

0.50 

0.06 


Total  in 

office 

practice 

expense 


0.54 
0.11 
0.43 
0.86 
0.12 
0.73 
3.74 
0.38 
3J6 
4.18 
0.40 
3.78 
4.85 
0.41 
4.44 
10.96 
0.50 
10.48 
11.37 
0.54 
10.83 
0.65 
0.11 
0.44 
0.66 
0.12 
0.54 
0.55 
0.11 
0.44 
1.50 
0.32 
1.18 
1.64 
0.32 
1.32 
1.43 
0J1 
1.12 
1.94 
0.42 
1.52 
1.54 
0J1 
123 
1.53 
0.31 
122 
0.55 
0.11 
0.44 
0.56 
0.11 
0.44 
0.50 
0.11 
039 
0.61 
0.12 
0.49 
1.49 
028 
121 
0.85 
0.12 
0.73 
0.74 
0.11 
0.63 
0.56 
0.11 
0.44 
0.65 
0.11 


Total  out 
ol  office 
practice 
emenae 
RVUs 


0.54 
0.11 
0.43 
0.85 
0.12 
0.73 
3.74 
0.38 
3.36 
4.18 
0.40 
3.78 
4.85 
0.41 
4.44 
10.98 
0.50 
10.48 
11.37 
0.54 
10.83 
056 
0.11 
0.44 
0.66 
0.12 
0.54 
0.66 
0.11 
0.44 
1.50 
0J2 
1.18 
1.64 
0.32 
1.32 
1.43 
0.31 
1.12 
1.94 
0.42 
1.52 
1.54 
0.31 
123 
1.53 
0.31 
122 
0.56 
0.11 
0.44 
0.65 
0.11 
0.44 
0.50 
0.11 
0.39 
0.61 
0.12 
0.49 
1.49 
028 
121 
0.85 
0.12 
0.73 
0.74 
0.11 
0.63 
0.56 
0.11 
0.44 
0.65 
0.11 


M^ 

practice 

RVUs 


0.04 

0.01 

0.03 

0.05 

0.01 

a04 

0.43 

0.07 

0.36 

0.49 

0.08 

0.41 

0.58 

0.08 

0.50 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.04 

0.01 

0.03 

0.06 

0.01 

0.04 

0.06 

0.01 

0.04 

0.36 

0.06 

029 

0.32 

0.06 

026 

0.31 

0.06 

026 

0.46 

0.08 

0.37 

0.66 

0.06 

0.60 

0.52 

0.06 

0.46 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.06 

0.01 

0.04 

0.17 

0.04 

0.13 

0.06 

0.01 

0.04 

ao6 

0.01 
0.04 
004 
0.01 
0.03 
0.06 
0.01 


Total  in 
oMce 


0.75 
029 
0.46 
1.11 
0.34 
0.77 
526 
1.64 
3.72 
6.83 
1.64 
4.19 
6.66 
1.71 
4.94 
13J)6 
221 
11.16 
13.96 
2.46 
11.60 
0.76 
029 
0.47 
0.90 
0.32 
0.68 
0.77 
029 
0.48 
2.76 
129 
1.47 
2.87 
129 
1.58 
2.67 
120 
1J7 
3.73 
1.84 
1.89 
2.93 
120 
1.73 
2.88 
120 
1.68 
0.76 
028 
0.47 
0.76 
029 
0.47 
0.69 
027 
0.42 
0.84 
0.31 
0.53 
220 
0.86 
1.34 
1.10 
0.33 
0.77 
0.96 
029 
0.67 
0.74 
027 
0.47 
0.87 
029 


Total  out 
Ol  Office 


0.75 

029 

0.46 

1.11 

0.34 

0.77 

526 

1.54 

3.72 

6J3 

1.64 

4.19 

6.66 

1.71 

4.94 

13.36 

221 

11.15 

13.95 

2.46 

11.60 

0.76 

029 

0.47 

0.90 

0.32 

0.58 

0.77 

029 

0.48 

2.76 

129 

1.47 

2J7 

129 

1.58 

2.57 

120 

1J7 

3.73 

1J4 

^JM 

2.93 

120 

1.73 

2J8 

120 

1.88 

0.75 

028 

0.47 

0.76 

029 

0.47 

0.68 

027 

0.42 

0.84 

0J1 

0^ 

220 

OM 

^M 

1.10 
0.33 
0.77 
0.96 
029 
0.87 
0.74 
027 
0.47 
0J7 
029 


'  CPT  oodM  and  daacnpttons  only  ara  copynght  1996  Amencan  Madcal 
*Capy4gM  19M  Amancan  Dantal  Assocaatnn.  All  rqhts  raawvad 
>*  IndlcMl  RVUt  ara  nol  tor  Madcara  Paymant. 
* '  Wort  RVUi  noaaaad  m  gtat>al  tkM^cat  pacfcme. 


AasodMion.  Al  RgMs  Raaarvad.  ApptcatXa  FARS/OFARS  AfVly. 
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Addendum  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

Direct  in 

Direct  out 

Total  in 

Total  out 

CPT'/ 
HCPCS^ 

MOD 

Status 

Physician 
work 

office 
practee 

of  office 
practice 

office 
practice 

Of  office 
practice 

Mal- 
practice 

Total  in 
office 

Total  out 
ol  office 

RVUs'" 

expense 
m^s 

exMnse 
RVUs 

emtnse 
RVUs 

expense 
RVUs 

RVUs 

73080 

TC 

A 

X-fay  exam  of  efcow 

0.00 

0.44 

0.44 

0.54 

0.54 

0.04 

0.56 

0.58 

73065 

A 
A 

Conlreal  x-ray  o(  etxxw  

Contrasi  xnay  01  etww  

0.54 
0.54 

1.09 
0.12 

1.09 
0.12 

1.49 
0.28 

1.49 
0.28 

0.17 
0.04 

2.20 
0.86 

2.20 

73085 

26 

0.86 

73085 

TC 

A 

ConlraBt  x-ray  o(  etXMv  -. 

0.00 

0.97 

0.97 

1.21 

1.21 

0.13 

1.34 

1.34 

73090 

A 

X-ray  exam  oJ  forearm 

X-ray  exam  o(  fonetm 

0.16 

0.49 

0.49 

0.64 

0.64 

0.04 

0.84 

0.84 

73090 

26 

A 

0.16 

0.06 

0.06 

0.11 

0.11 

0.01 

0.28 

0.28 

73090 

TC 

A 

0.00 

0.43 

0.43 

0.53 

0.53 

0.03 

0.56 

0.56 

73092 

A 
A 

X-ray  exam  cH  arm,  infant 

X-ray  exam  of  arm,  irtfanf 

0.16 
0.16 

0.46 
0.06 

0.46 
0.06 

0.60 
0.11 

0.60 
0.11 

0.04 
0.01 

0.80 
0.28 

0.80 

73092 

26 

0.28 

73092 

TC 

A 

X-ray  exam  of  arm,  infant 

0.00 

0.40 

0.40 

0.49 

0.49 

0.03 

0.52 

0.52 

73100 

A 

X-ray  exam  of  «wiet 

ai6 

0.42 

0.42 

0.55 

0.55 

0.04 

0.75 

0.75 

73100 

26 

A 

X-ray  exam  of  wrist —    . 

0.16 

0.06 

0.06 

0.11 

0.11 

0.01 

0.28 

0.28 

73100 

TC 

A 

0.00 

0.36 

0.36 

0.44 

0.44 

0.03 

0.47 

0.47 

73110 

A 

X-ray  exam  of  ¥»rtst _.. 

0.17 

0.50 

0.50 

0.65 

0.65 

0.04 

0.86 

0.86 

73110 

26 

A 

X-ray  exam  of  mm 

0.17 

0.06 

0.06 

0.11 

0.11 

0.01 

0.29 

0.29 

73110 

TC 

A 
A 
A 

X-ray  aown  of  wrM 

0.00 
0.54 
0.54 

0.44 
1.09 
0.12 

0.44 
1.09 
0.12 

0.54 
1.48 
0.28 

0.54 
1.48 
0.28 

0.03 
0.14 
0.04 

0.57 
2.16 
0.86 

0.57 

73115 

Contraet  x-ray  of  rwrist  .„. 

Contrast  x-ray  of  nwist  

2.16 

73115 

26 

0.86 

73115 

TC 

A 

Contrast  x-ray  of  wrist  

0.00 

0.97 

0.97 

1.20 

1.20 

0.10 

1.30 

1.30 

73120 

A 
A 

X-rav  exam  of  hand „    

0.16 
0.16 

0.42 
0.06 

0.42 
0.06 

0.55 
0.11 

0.55 
0.11 

0.04 
0.01 

0.75 
0.28 

0.75 

73120 

26 

X-ray  exam  of  hand 

0.28 

73120 

TC 

A- 

0.00 

0.36 

0.36 

0.44 

0.44 

0.03 

0.47 

0.47 

73130 

A 

X-ray  exam  of  hand 

X-ray  exam  of  hanit 

0.17 

0.46 

0.46 

0.60 

0.60 

0.04 

0.81 

0.81 

73130 

26 

A 

0.17 

0.06 

0.06 

0.11 

0.11 

0.01 

0.29 

0.29 

73130 

TC 

A 

X-ray  exam  ol  hand 

0.00 

0.40 

0.40 

0.49 

0.49 

0.03 

0.52 

0.52 

73140 

A 

X-ray  exam  of  flnger(s) 

X-ray  exam  of  fingar(s) 

0.13 

0.46 

0.46 

0.60 

0.60 

0.04 

0.77 

0.77 

73140 

26 

A 

0.13 

0.06 

0.06 

0.11 

0.11 

0.01 

0.25 

0.25 

73140 

TC 

A 

X-ray  exam  of  flngerts) 

0.00 

0.40 

0.40 

0.49 

0.49 

0.03 

0.52 

0.52 

73200 

A 
A 

CAT  scan  of  arm  

CAT  scan  of  arm 

1.09 
1.09 

2.46 
0.10 

2.46 
0.10 

3J3 
0.38 

3.33 
0.38 

0.37 
0.07 

4.79 
1.54 

4.79 

73200 

26 

1.54 

73200 

TC 

A 

CAT  scan  of  ami  „ „.. 

0.00 

2.36 

2.36 

2.95 

2.96 

0.30 

3.25 

3.25 

73201 

A 
A 
A 

Contrast  CAT  sc»i  of  arm 

1.16 
1.16 
0.00 

2.80 
0.10 
2.70 

2.80 
0.10 
2.70 

3.77 
0.40 
3.37 

3.77 
0.40 
3.37 

0.44 
0.08 
0.36 

5.37 
1.64 
3.73 

5.37 

73201 

26 

TC 

Contrast  CAT  scan  of  wm 

1.64 

73201 

Cortfrast  CAT  scan  of  arm 

3.73 

73202 

A 
A 

1.22 
1.22 

3.21 
0.10 

3.21 
0.10 

4.30 
0.41 

4.30 
0.41 

0.53 
0.08 

6.05 
1.71 

6.05 

73202 

26 

1.71 

73202 

TC 

A 
A 

0.00 
1.48 

3.11 
8.58 

3.11 
a58 

3.89 
10.95 

3.89 
10.96 

0.45 
0.77 

4.34 
13.20 

4.34 

73220 

Maonetic  imaoe.  arm.  hand 

13.20 

73220 

26 

A 

Maimitic  knann  Arm  ^<arw1    

1.48 

0.10 

0.10 

0.47 

0.47 

0.10 

2.06 

2.05 

73220 

TC 

A 

Magnetic  image,  arm.  harvl 

0.00 

8.48 

8.48 

10.48 

10.48 

0.67 

11.15 

11.15 

73221 

A 

1.48 

8.56 

8.58 

10.94 

10.94 

0.73 

13.15 

13.15 

73221 

26 

A 

Magnetic  imaga.  joint  of  aim 

1.48 

0.10 

0.10 

0.46 

0.46 

0.06 

2.00 

2.00 

73221 

TC 

A 

0.00 

8.48 

&48 

10.48 

10.48 

0.67 

11.15 

11.15 

73225 

N 

Magnetic  imagin0^4]per  (MRA) 

Magnetic  imaging^jfjper  (MRA) 

♦1.73 

8.86 

&86 

11.36 

11.36 

0.77 

13.86 

13.86 

73225 

26 

N 

♦1.73 

0.10 

0.10 

0.53 

0.53 

0.10 

2.36 

2.36 

73225 

TC 

N 

MagnMic  imaging^jpper  (MRA) 

♦0.00 

8.76 

8.76 

10.83 

10.83 

0.67 

11.50 

11.50 

73600 

A 

X-ray  exam  of  hip 

0.17 

0.38 

0.38 

0.50 

0.50 

0.04 

0.71 

0.71 

73500 

26 

A 

X-ray  team  of  hip 

0.17 

0.06 

0.06 

0.11 

0.11 

0.01 

0.29 

0.29 

73600 

TC 

A 

X-ray  exam  of  hip 

0.00 

0.32 

0.32 

0.39 

0.39 

0.03 

0.42 

0.42 

73610 

........... 

A 

X-ray  exam  of  hip 

0.21 

0.42 

0.42 

0.56 

0.56 

0.05 

0.82 

0.82 

73610 

26 

A 

X-ray  exam  of  hip 

0.21 

0.06 

0.06 

0.12 

0.12 

0.01 

0.34 

0.34 

73610 

TC 

A 

X-ray  exam  of  hip  .    —    .„ 

0.00 

0.36 

0.36 

0.44 

0.44 

0.04 

0.48 

0.48 

73620 

A 

X-ray  exam  of  hipa 

0.26 

0.66 

0.66 

0.88 

0.88 

0.06 

1.20 

1.20 

73520 

26 

A 

X-ray  exam  of  Npa 

0.26 

0.06 

0.06 

0.14 

0.14 

0.02 

0.42 

0.42 

73620 

TC 

A 

X-ray  exam  of  hipa 

0.00 

0.60 

0.60 

0.74 

0.74 

0.04 

0.78 

0.78 

73525 

A 

Contrast  x-ray  of  hip 

Cortfrast  x-ray  of  hip _ „. 

0.54 

1.09 

1.09 

1.49 

1.49 

0.17 

2.20 

220 

73625 

26 

A 

0.54 

0.12 

0.12 

0.28 

0.28 

0.04 

0.86 

0.86 

73525 

TC 

A 

Contratf  x-ray  of  hip 

0.00 

0.97 

0.97 

1.21 

1.21 

0.13 

1.34 

1.34 

73630 

A 

X-ray  exam  of  hip 

0.29 

0.06 

0.08 

0.18 

0.18 

0.05 

0.52 

0.52 

73630 

26 

A 

X-ray  exam  of  hip  — „ 

0.29 

0.04 

0.04 

0.12 

0.12 

0.02 

0.43 

0.43 

73630 

TC 

A 

X-ray  eicam  of  hip 

0.00 

0.04 

0.04 

0.06 

0.06 

0.03 

0.09 

0.09 

73540 

A 

X-ray  exam  of  petvis  &  hips  

0.20 

0.42 

0.42 

0.56 

0.56 

0.05 

0.81 

0.81 

73640 

26 

A 

0.20 

0.06 

0.06 

0.12 

0.12 

0.01 

0.33 

0.33 

73540 

TC 

A 

X-rav  exam  of  oefvis  &  hibs    

0.00 

0.36 

0.36 

0.44 

0.44 

0.04 

0.48 

0.48 

73550 

A 

X-ray  exam  of  thigh 

0.17 

0.49 

0.49 

0.64 

0.64 

0.05 

0.86 

0.86 

73650 

26 

A 

X-ray  anm  aH  iNgh  _ 

0.17 

0.06 

0.06 

0.11 

0.11 

0.01 

0.29 

0.29 

73550 

TC 

A 

X-ray  exam  of  thigh 

0.00 

0.43 

0.43 

0.53 

0.53 

0.04 

0.57 

0.57 

73660 

A 

X-ray  exam  of  knee  » 

0.17 

0.43 

0.43 

0.56 

0.56 

0.04 

0.77 

0.77 

73560 

26 

TC 

A 
A 

X-ray  exam  of  knee  _.„_.__.. .... 

0.17 
0.00 

0.06 
0.37 

0.06 
0.37 

0.11 
0.45 

0.11 
0.45 

0.01 
0.03 

0.29 
0.48 

0.29 

73660 

X-ray  exam  of  knee 

0.46 

73662 

A 

X-ray  exam  of  knee 

X-ray  exam  of  knee 

0.18 

0.44 

0.44 

0.59 

0.59 

0.05 

0.82 

0.82 

73662 

26 

A 

0.18 

0.06 

0.06 

0.12 

0.12 

0.01 

0.31 

0.31 

73662 

TC 

A 

X-ray  exam  of  knee  ...._ _ „. 

0.00 

0.38 

0.38 

0.47 

0.47 

0.04 

0.51 

0.51 

73564 

A 

X-ray  ex«n  of  knee 

0.22 

0.56 

0.56 

0.75 

0.75 

0.06 

1.03 

1.03 

'  CPT  codM  md  daKflphons  only  ira  ccpynght  1990  Anwican  Madcal  Anoaalcn.  Al  Rghts  Rea«rvad.  Applcable  FARS/OFARS  Appty. 
>Capy«H^  1994  Ainancan  Oanlal  AsMCMtion.  AH  ngMi  raaarvad 

*  *  IndMlaa  RVUa  ara  noi  ky  >iladca<a  Payntam 

•  ■  Warti  RVUi  mcraaaad  n  gtabaf  aurvcal  padiags. 
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CPTV 
HCPCS' 


Addendum  C— Relative  Value  Units  ^nvus;  and  melated  iNFORMATiof^-Continued 


MOO       Status 


Description 


X-ray  exam  o(  knee 

X-ray  exam  of  kr>ee 

X-ray  exam  of  knee 

X-ray  exam  of  knee 

X-ray  exam  of  knee 

Contrast  x-ray  ot  knee  joint  

Contrast  x-ray  of  knee  jotrrt  

Contrast  x-ray  of  knee  joint  

X-ray  exam  of  k>wer  leg  

X-ray  exam  of  lower  leg  

X-ray  exam  of  k>vi«r  leg  

X-ray  exam  of  leg.  infant  

X-ray  exam  of  leg.  infant 

X-ray  exam  of  leg.  Infant  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankie  

X-ray  exam  of  ankle  

Contrast  x-ray  of  ankle  

Contrast  x-fay  of  ankle  

Contrast  x-ray  of  ankle  ._ 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot .'.., 

X-ray  exam  of  loot 

X-ray  exam  of  foot 

X-ray  exam  of  heel  

X-ray  exam  o<  fteel „ 

X-ray  exam  of  heel  

X-ray  exam  of  toe<s) 

X-ray  exam  of  toe<s) „.., 

X-ray  exam  of  toe(s) 

CAT  scan  of  leg „ 

CAT  scan  of  leg 

CAT  scan  of  leg 

Contrast  CAT  scan  of  lag  „ 

Contrast  CAT  scan  of  leg 

Contrast  CAT  scan  of  leg 

Contrast  CAT  scans  of  leg  

Contrast  CAT  scans  of  leg  

Cortrast  CAT  scans  of  leg  

Magnetc  image,  leg,  foot  

Magnetk;  image,  leg.  foot 

MagnetK  image,  leg,  fool  

Magnetic  image,  joint  of  leg  

MagnetK  image,  joint  of  leg  

Magnetic  image,  joint  of  leg  

Magnetk:  imaging/tower  (MRA) 
Magnetic  ImagingAower  (MRA) 
MagnetK  imagin^lower  (MRA)  . 

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  atxJomen  

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  senes,  abdomen  .... 
X-ray  exam  series,  abdomen  .... 
X-ray  exam  senes,  abdomen  .... 

CAT  scan  of  abdomen „.. 

CAT  scan  of  atxlomen 

CAT  scan  of  abdomen 

Contrast  CAT  scan  of  abdomen 
Contrast  CAT  scan  of  atxtomen  . 
Cortoast  CAT  scan  of  abdomen  . 
Contrast  CAT  scans,  abdomen  .. 
Contrast  CAT  scans,  abdomen  .. 
Contrast  CAT  scans,  atidomen  .. 


Physician 

wofk 
RVUs'* 


0.22 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.13 
0.13 
0.00 
1.09 
1.09 
QJOO 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.48 
1.46 
0.00 
1.48 
1.48 
0.00 
1^1.82 
•fl.82 
40.00 
0.18 
0.18 
0.00 
0.23 
0.23 
0.00 
0.27 
0.27 
0.00 
0.32 
0.32 
0.00 
1.19 
1.19 
0.00 
1.27 
1.27 
0.00 
1.40 
1.40 
0.00 


Direct  in 

office 

practne 

ejoense 

RVUs 


0.06 

0.50 

0.41 

0.06 

0.35 

1.09 

0.12 

0.97 

0.49 

0.06 

0.43 

0.46 

0.06 

0.40 

0.45 

0.06 

0.39 

0.46 

0.06 

0.40 

1.09 

0.12 

0.97 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

2.70 

0.10 

2.60 

2.80 

0.10 

2.70 

3.21 

0.10 

3.11 

8.58 

0.10 

8.48 

8.58 

0.10 

8.48 

9.67 

0.10 

9.57 

0.41 

0.06 

0.35 

0.57 

0.06 

0.51 

0.57 

0.06 

0.5  i 

0.65 

0.06 

0.59 

3.29 

0.10 

3.19 

3.58 

0.10 

3.48 

3.96 

0.10 

3.88  1 


Direct  out 
of  office 
practk% 
expense 
RVUs 


0.06 

0.50 

0.41 

0.06 

0.35 

1.09 

0.12 

0.97 

0.49 

0.06 

0.43 

0.46 

0.06 

0.40 

0.45 

0.06 

0.39 

0.46 

0.06 

0.40 

1.09 

0.12 

0.97 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

0.42 

0.06 

0.36 

0.46 

0.06 

0.40 

2.70 

0.10 

2.60 

2.80 

0.10 

2.70 

3.21 

0.10 

3.11 

8.58 

0.10 

8.48 

8.58 

0.10 

8.48 

9.67 

0.10 

9.67 

0.41 

0.06 

0.35 

0.57 

0.06 

0.51 

0.57 

0.06 

0.51 

0.65 

0.06 

0.59 

3.29 

0.10 

3.19 

3.58 

0.10 

3.48 

3.98 

0.10 

3.88 


Total  in 

office 

practne 

expense 

RVUs 


0.13 
0.62 
0.54 
0.11 
0.43 
1.50 
0.28 
122 
0.64 
0.11 
0.53 
0.60 

aii 

0.49 
0.59 
0.11 
0.48 
0.60 
0.11 
0.49 
1.49 
0.28 
1.21 
0.55 
0.11 
0.44 
0.60 
0.11 
0.49 
0.55 
0.11 
0.44 
0.60 
0.11 
0.48 
3.61 
0.38 
3.23 
3.77 
0.40 
3.37 
4.30 
0.41 
3.89 
10.95 
0.47 
10.48 
10.94 
0.46 
10.46 
12.35 
0.54 
11.81 
0.55 
0.12 
0.43 
0.76 
0.13 
0.63 
0.77 
0.14 
0.63 
0.88 
0.15 
0.73 
4.36 
0.40 
3.96 
4.76 
0.42 
4.34 
5.29 
0.45 
484 


Total  out 
of  office 
practice 
emense 
RVUs 


0.13 
0.62 
0.54 
0.11 
0.43 
1.50 
0.28 
1.22 
0.64 
0.11 
0.53 
0.60 
0.11 
0.49 
0.59 
0.11 
0.48 
0.60 
0.11 
0.49 
1.49 
0.28 
1.21 
0.55 
0.11 
0.44 
0.60 
0.11 
0.49 
0.55 
0.11 
0.44 
0.60 
0.11 
0.49 
3.61 
0.38 
3.23 
3.77 
0.40 
3J7 
4.30 
0.41 
3.69 
10.95 
0.47 
10.48 
10.94 
0.46 
10.48 
12.35 
0.54 
11.81 
0.55 
0.12 
0.43 
0.76 
0.13 
0.63 
0.77 
0.14 
0.63 
0.88 
0.15 
0.73 
4.36 
0.40 
3.96 
4.76 
0.42 
4.34 
5.29 
0.46 
4.84 


Mal- 
praciice 

RVUs 


0.02 

0.04 

0.04 

0.01 

0.03 

0.21 

0.04 

0.17 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.17 

0.04 

0.13 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.37 

0.07 

0.30 

0.44 

0.08 

0.36 

0.53 

0.08 

0.45 

0.77 

0.10 

0.67 

0.73 

0.06 

0.67 

0.77 

0.10 

0.67 

0.04 

0.01 

0.03 

0.06 

0.02 

0.04 

0.06 

0.02 

0.04 

0.07 

0.02 

0.06 

0.43 

0.08 

0.35 

0.50 

0.09 

041 

0.60 

0.10 

0.50 


Total  in 
office 


0.37 
0.66 
0.75 
0.29 
0.46 
2.25 
0.86 
1.39 
0.85 
0.29 
0.56 
0.80 
0.28 
0.52 
0.79 
0.28 
0.51 
0.81 
0.29 
0.52 
2.20 
0.86 
1.34 
0.75 
0.28 
0.47 
0.81 
0.29 
0.52 
0.75 
0.28 
0.47 
0.77 
0.25 
0.52 
5.07 
1.54 
3.53 
5.37 
1.64 
3.73 
6.05 
1.71 
4.34 
13.20 
2.05 
11.15 
13.15 
2.00 
11.15 
14.94 
2.46 
12.48 
0.77 
0.31 
0.46 
1.05 
0.38 
0.67 
1.10 
0.43 
0.67 
1.27 
0.49 
0.78 
5.98 
1.67 
4.31 
653 
1.78 
4.75 
7.29 
1.95 
S34 


Total  out 
of  office 


0.37 
0.66 
0.75 
0.29 
0.46 
2.25 
0.86 
1.39 
0.85 
0.29 
0.56 
0.80 
0.28 
0.52 
0.79 
0.28 
0.51 
0.81 
0.29 
0.52 
2.20 
0.86 
1.34 
0.75 
0,28 
0.47 
0.81 
0.29 
0.52 
0.75 
0.28 
0.47 
0.77 
0.25 
0.52 
5.07 
1.54 
3.53 
5.37 
1.64 
3.73 
6.05 
1.71 
4.34 
13.20 
2.05 
11.15 
13.15 
2.00 
11.15 
14.94 
2.46 
12.48 
0.77 
0.31 
0.46 
1.05 
0.38 
0.67 
1.10 
0.43 
0.67 
^27 
0.49 
0.78 
5.98 
1.67 
4.31 
653 
1.78 
4.75 
7.29 
1.95 
5.34 


<  CPT  codas  and  dascnptionj  only  art  copynghtl  996  Amehcw  Madm 
'Copyrtght  1994  Amancan  Dental  Ataoaabon  M  nghlt  rMorvad. 
>  4  ImtaMas  RVU(  ara  noi  kx  Madto«a  Paynwit 
* '  Won  FtVUs  ncraasad  in  global  wrgicM  pack^ia. 


Aaaodakon.  Al  nghit  f^saarvwl.  ApplaUe  FAR&OFARS  Appfy. 
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CPT'/ 
HCPCS^ 


74181 

74181 

74181 

74185 

74185 

74185 

74190 

74190 

74190 

74210 

74210 

74210 

74220 

74220 

74220 

74230 

74230 

74230 

74235 

74235 

74235 

74240 

74240 

74240 

74241 

74241 

74241 

74245 

74245 

74245 

74246 

74246 

74246 

74247 

74247 

74247 

74249 

74249 

74249 

74250 

74250 

74250 

74251 

74251 

74251 

74260 

74260 

74260 

74270 

74270 

74270 

74280 

74280 

74280 

74283 

74283 

74283 

74290 

74290 

74290 

74291 

74291 

74291 

74300 

74301 

74305 

74305 

74305 

74320 

74320 

74320 

74327 

74327 

74327 


MOO 


26 

TO 


26 

TO 


26 

TC 


26 

TO 


26 

TC 


26 

TO 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 

TC 


26 

TC 


26 

TC 
26 
26 


26 

TC 


26 

TC 


Status 


26 

TC 


A 

A 

A 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


OescnpOon 


Magnetic  image,  atxlomen  (MRI) 
Magnetic  image,  abdomen  (MRI) 
Magnetic  image,  atxjomen  (MRI) 
Magnetic  imag^abdomen  (MRA) 
Magnetic  imaga/abdomen  (MRA) 
Magnetic  imaga/abdomen  (MRA) 

X-ray  exam  o(  peritoneum 

X-ray  exam  d  perikxwum 

X-ray  exam  ot  perttoneum 

Contrast  xray  exam  ol  throat 

Contrast  xray  exam  ol  throat 

Contrast  xray  exam  o(  throat 

Contrast  xray  exam,  esophagus . 
Contrast  xray  exam,  esophagus  . 
Contrast  xray  exam,  esophagus  . 
Qnema  xray  ttwoat/esophagus ... 
Cinema  xray  throaltosophagus  .~ 
CIrwma  xray  throat/esophagus  ... 
Remove  esophagus  ottstruction  . 
RerrKMB  esophagus  obstructKxi  . 
Remove  esophagus  obstrucbon  . 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract „... 

X-ray  exam  upper  Ql  tract 

X-ray  exam  upper  Gl  tract 

X-^  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract  ..„ 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  01  tract 

Confrast  xray  upper  Gl  trad 

Contrast  xray  upper  Gl  tract 

Cortfrast  xray  upper  Gl  tract 

Cor4rast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Cor4raat  xray  upper  Gl  tract 

X-ray  exam  ol  smal  bo«Mi 

X-ray  axam  ol  smal  boiwei  .~ 

X-ray  exam  ol  smal  bowwl 

X-ray  exam  ol  smal  bonvel 

X-ray  axam  d  smal  bowoal 

X-ray  axam  ol  smal  tMwel 

X-ray  axam  ol  smal  bo«Ml 

X-ray  axam  ol  smal  bnval 

X-ray  axam  ol  smal  bowel 

Con^ast  x^ray  exam  ol  colon  .... 
Contrast  x-ray  exam  ol  colon  .... 
Contrast  x-ray  exam  ol  colon  .... 
Cortrast  x-ray  exam  ol  colon  .... 
Cor^rast  x-ray  exam  ol  colon  .... 
Cortfrast  x-ray  exam  ol  colon  .... 
Corlrast  x-ray  exam  ol  colon  .... 
Cortrast  x-ray  exam  ol  colon  .... 
Contrast  x-ray  exam  ol  colon  .... 

Cor^rast  x-ray,  gsMiladdor  

Contrast  x-ray.  gaftladder  

Contrast  x-ray.  gaMiiadder  

Contrast  x-rays,  gaftladder 

Contrast  x-rays.  gsMKldei 

Cortrast  x-rays,  gaMiiaddar 

X-ray  bile  ducts,  paryreoa 

AddWonal  x-rays  at  surgery 

X-ray  bile  ducts,  pancreas 

X-ray  tNie  ducts,  pancreas 

X-ray  bile  ducts,  pancreas 

Cor<rast  x-ray  ol  bile  ducts  

Cor«/ast  x-ray  ol  bile  ducts  

Contrast  x-ray  ol  b4a  ducts  

X-ray  tor  bite  stone  remoMSl  

X-ray  tor  bie  stone  removal  

X-ray  tor  bile  stone  nmo*al  


Direct  in 

Direct  oU 

Total  in 

Total  out 

Physician 

office 

ol  office 

office 

ol  office 

Mal- 

Total in 
office 

Total  out 
ol  office 

wort( 

practice 

practice 

practice 

practice 

practice 

RVUs J* 

emense 
RVUs 

exjense 
RVUs 

expense 
RVUs 

ex3ense 

RVUs 

RVUs 

1.60 

9.48 

9.48 

12.09 

12.09 

0.78 

14.47 

14.47 

1.60 

0.10 

0.10 

0.50 

0.50 

0.11 

2.21 

22^ 

0.00 

9.38 

9.38 

11.59 

11.59 

0.67 

12.26 

12J26 

f1.80 

10.56 

10.56 

13.44 

13.44 

0.78 

16.02 

16.02 

>1.80 

0.10 

0.10 

0.54 

0.54 

0.11 

2.45 

2.45 

+0.00 

10.46 

10.46 

12.90 

12.90 

0.67 

13.57 

13.57 

0.48 

1.19 

1.19 

1.58 

1.58 

0.10 

2.16 

2.16 

0.48 

0.12 

0.12 

0.26 

0.26 

0.02 

0.76 

0.76 

0.00 

1.07 

1.07 

1.32 

1.32 

0.06 

1.40 

1.40 

0.36 

1.43 

1.43 

1.85 

1.85 

0.09 

2.30 

2.30 

0.36 

0.09 

0.09 

0.20 

0.20 

0.02 

0.5S 

0.58 

0.00 

1J4 

1.34 

1.65 

1.65 

0.07 

1.72 

1.72 

0.46 

1.62 

1.62 

2.10 

2.10 

0.10 

2.66 

2.66 

a46 

0JO9 

0.09 

0.22 

0.22 

0.03 

0.71 

0.71 

0.00 

1.53 

1.53 

1.88 

1.88 

0.07 

1.95 

1.95 

0.53 

1.40 

1.40 

1.86 

1.86 

0.12 

2.51 

2.51 

0.53 

0.09 

0.09 

0.24 

0.24 

0.04 

0.81 

0.81 

0.00 

1.31 

1.31 

1.62 

1.62 

0.08 

1.70 

1.70 

1.19 

0.24 

0.24 

0.62 

0.62 

0.25 

2.06 

2.06 

1.19 

0.12 

0.12 

0.43 

0.43 

0.08 

1.70 

1.70 

0.00 

0.12 

0.12 

0.19 

0.19 

0.17 

0.36 

0.36 

0.69 

1.72 

1.72 

2.28 

2.28 

0.14 

3.11 

3.11 

0.69 

0.09 

0.09 

0.27 

0.27 

0.05 

1.01 

1.01 

0.00 

1.63 

1.63 

2.01 

2.01 

0.09 

2.10 

2.10 

0.69 

1.72 

1.72 

2.28 

2.28 

0.14 

3.11 

3.11 

OJBB 

0.09 

0.09 

0.27 

0.27 

0.05 

1.01 

1.01 

0.00 

1.63 

1.63 

2.01 

2.01 

0.09 

2.10 

2.10 

0.91 

2.37 

2.37 

3.14 

3.14 

0.21 

4.26 

4.26 

0.91 

0.09 

0.09 

0.32 

0.32 

0.06 

1.29 

1.29 

0.00 

2.28 

2.28 

2.82 

2.82 

0.15 

2.97 

2.97 

0.69 

1.96 

1.96 

2.58 

2.58 

0.15 

3.42 

3.42 

0.69 

0.09 

0.09 

0.27 

0.27 

0.05 

1.01 

1.01 

0.00 

1.87 

1.87 

2.31 

2.31 

0.10 

2.41 

2.41 

0.69 

2.02 

2.02 

2.64 

2.64 

0.16 

3.49 

3.49 

0.69 

0.09 

0.09 

0.27 

0.27 

0.05 

1.01 

1.01 

0.00 

1.93 

1.93 

2.37 

2.37 

a 

2.48 

2.48 

0.91 

2.50 

2.50 

3.30 

3.30 

4.43 

4.43 

0.91 

0.09 

.    0.09 

0.32 

0.32 

0.06 

1.29 

1.29 

aoo 

2.41 

2.41 

2.98 

2.98 

0.16 

3.14 

3.14 

0.47 

2.20 

2.20 

2.81 

2.81 

0.11 

3.39 

3.39 

0.47 

0.09 

0.09 

0.22 

0.22 

0.03 

0.72 

0.72 

0.00 

2.11 

2.11 

2.59 

2.39 

0.08 

2.67 

2.67 

0.69 

6.26 

6.26 

7.82 

7.82 

0.11 

8.62 

8.62 

0.69 

0.12 

0.12 

0.31 

0.31 

0.03 

1.03 

1.03 

0.00 

6.14 

6.14 

7.51 

7.51 

0.08 

7.59 

7.59 

0.50 

5.32 

5.32 

6.62 

6.62 

0.12 

7.24 

7.24 

0.50 

0.12 

0.12 

0.27 

0.27 

0.03 

0.80 

0.80 

0.00 

5.20 

5.20 

6.35 

6.35 

0.09 

6.44 

6.44 

0.69 

2.29 

2.29 

2.98 

2.98 

0.16 

3.83 

3.83 

0.69 

0.09 

0.09 

0.27 

0.27 

0.05 

1.01 

1.01 

0.00 

2.20 

2.20 

2.71 

2.71 

0.11 

2.82 

2.82 

0.99 

2.48 

2.48 

3.29 

3.29 

0.21 

4.49 

4.49 

0.99 

0.09 

0.09 

0.34 

0.34 

0.07 

1.40 

1.40 

aoo 

2.39 

2.39 

2.95 

2.95 

0.14 

3.09 

3.09 

2.02 

2.01 

2.01 

2.95 

2.95 

0.30 

5.27 

5.27 

2.02 

0.09 

0.09 

0.58 

0.58 

0.14 

2.74 

2.74 

0.00 

1.92 

1.92 

2.37 

2.37 

0.16 

2.53 

2.53 

0.32 

1.38 

1.38 

1.78 

1.78 

0.07 

2.17 

2.17 

0.32 

0.09 

0.09 

0.19 

0.19 

0.02 

0.53 

0.53 

0.00 

1^9 

1.29 

1.59 

1.59 

0.05 

1.64 

1.64 

0.20 

1.43 

1.43 

1.81 

1.81 

0.04 

2.05 

2.05 

0.20 

0.09 

0.09 

0.16 

0.16 

0.01 

0.37 

0.37 

0.00 

1.34 

1.34 

1.65 

1.65 

0.03 

1.68 

1.68 

0.36 

0.12 

0.12 

023 

0.23 

0.02 

0.61 

0.61 

02^ 

0.12 

0.12 

020 

0.20 

0.01 

0.42 

0.42 

0.42 

024 

0.24 

0.41 

0.41 

0.08 

t         0.91 

0.91 

0.42 

0.12 

0.12 

0.25 

0.25 

0.03 

0.70 

0.70 

0.00 

0.12 

0.12 

0.16 

0.16 

0.05 

0.21 

021 

0.54 

0.24 

0.24 

0.47 

0.47 

0.23 

1.24 

124 

0.54 

0.12 

0.12 

0.28 

028 

0.04 

0.86 

0.86 

0.00 

0.12 

0.12 

0.19 

0.19 

0.19 

0.38 

0,38 

0.70 

0.24 

0^4 

0.48 

0.48 

0.16 

1.34 

1.34 

0.70 

0.12 

0.12 

0.31 

0.31 

0.05 

1.06 

1.06 

0.00 

0.12 

0.12 

0.17 

0.17 

0.11 

0.28 

028 

'  CPT  oodw  and  dMcnpkont  onty  ar*  oapynglM  1996 
*CapyngM  tgiM  Amancan  OvM  AMOoaCon  Ml  rigM 
»♦  Inifceni  RVU» ir» nottor  Ultacifl  P»ym«nl 

«' WcHi  RVUt  noM**)]  lo  glcOal  ttxvcal  padiagtL 


Amsncan  Madnal  Auocabon.  Al  Rqhts  RaMrvwI.  Applcabta  FARS/OFARS  Apply. 
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CPT'/ 
HCPCSJ 


74328 

74328 

74328 

74329 

74329 

74329 

74330 

74330 

74330 

74340 

74340 

74340 

74350 

74350 

74350 

74355 

74355 

74355 

74360 

74360 

74360 

74363 

74363 

74363 

74400 

74400 

74400 

74405 

74405 

74405 

74410 

74410 

74410 

74415 

74415 

74415 

74420 

74420 

74420 

74425 

74425 

74425 

74430 

74430 

74430 

74440 

74440 

74440 

74445 

74445 

74445 

74450 

74450 

74450 

74455 

74455 

74455 

74470 

74470 

74470 

74475 

74475 

74475 

74480 

74480 

74480 

74485 

74485 

74485 

74710 

74710 

74710 

74740 

74740 


MOO 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 
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TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


TC 


TC 
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ADDENDUM  C— Relative  Vatut  units  ihvus)  and  related  Information— Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Xray  for  bile  duct  endoscopy  „.. 
Xray  for  bile  duct  endoaoopy  .... 
Xray  for  bite  duct  endoacopy  .... 
X-ray  for  pancreas  erxloscopy  . 
X-ray  for  pancreas  erKksoopy  . 
X-ray  for  pancreas  erxlosccjpy  . 
Xray,  bile/pancreas  endoscopy 
Xray,  bile/panaeas  erxloscopy 
Xray,  brie/pancreas  endoscopy 

X-ray  guide  for  Gl  tube 

X-ray  guide  tor  Gl  tube 

X-ray  guide  for  Gl  tube 

X-ray  guide,  stomach  tube  

X-ray  guide,  stomach  tutw  

X-ray  guide,  stomach  tube  

X-ray  guide,  intestinal  tube 

X-fay  guide,  Intesbnai  tube 

X-ray  guide.  inleaUnai  tube 

X-ray  guide.  Gl  dHaticn 

X-ray  guide.  Gl  dtaiion 

X-ray  guide,  Gl  dtobon 

X-ray,  bile  duct  dilabon 

X-<ay.  bile  duct  dHation 

X-ray,  bite  duct  dilation „ 

Contrast  x-ray  urinary  tract 

Coftrast  x-ray  urinary  tract , 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract „ 

Contrast  x-ray  urinary  tract  . „, 

Contrast  x-ray  urirury  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract _. 

Contrast  x-ray  urir^ary  tract 

Contrast  x-ray  urinary  tract 

Cor<rast  x-ray  urina^  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Cor<rasl  x-ray  urinary  tract 

Cortrast  x-ray  unnary  tract 

Contrast  x-ray  urinary  tract 

ContrtB*  x-ray  urinary  tract 

Cor*ast  x-ray  urinary  tract 

Contrast  x-ray  ot  bladder 

Contrast  x-ray  ot  bladder 

Contrast  x-ray  ot  bladder 

Xray  exam  male  gental  tract 

Xray  exam  mala  gerMal  trad  ...... 

Xray  exam  male  geNtal  tract 

X-ray  O)^  cH  penis  

X-ray  exam  ot  penis  

X-ray  exam  ot  penes  

X-ray  exam  urethr^sladder 

X-ray  exam  urethraAsladder 

X-ray  exam  urethraAiladder 

X-ray  exam  urethia^iadder 

X-ray  exam  urethr^jladder 

X-ray  exam  urethrMiladder 

X-ray  exam  of  kidney  lesion 

X-ray  exam  cfl  kidney  lesion 

X-ray  exam  of  kidney  lesion 

Xray  control  catheUr  insert  

Xray  control  catttelar  insert  

Xray  control  catheter  insert  

Xray  control  catheter  irtsert  

Xray  control  cathalar  insert  

Xray  control  catheter  insert  

X-ray  gu«je.  GU  dMIon  

X-ray  guide,  GU  dMIon 

X-ray  gude.  GU  dHaiian „... 

X-ray  measuTBmarTl  of  pelvis 

X-ray  measuremenl  of  pelvis 

X-ray  measurement  ot  pelvis 

X-ray  female  genital  trad  

X-ray  female  genital  tract  


Physcian 

work 
RVUs'" 


0.70 

0.70 

0.00 

0.70 

0.70 

0.00 

0.90 

0.90 

0.00 

0.54 

0.54 

0.00 

0.76 

0.76 

0.00 

0.76 

0.76 

0.00 

0.54 

0.54 

0.00 

0.88 

0.88 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0J6 

0.36 

0.00 

0.36 

0.36 

0.00 

0.32 

0.32 

0.00 

0J38 

0J8 

0.00 

1.14 

1.14 

0.00 

0.33 

0.33 

0.00 

0.33 

0.33 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.34 

0.34 

0.00 

0.38 

0.38 


Direct  in 

office 

practice 

expense 

RVUs 


0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

0.24 

0.12 

0.12 

1.64 

0.12 

1.52 

1.62 

0.09 

1.53 

1.58 

0.09 

1.49 

1.93 

0.09 

1.84 

1.85 

0.05 

1.80 

1.99 

0.12 

1.87 

1.27 

0.12 

1.15 

0.50 

0.12 

0.38 

1.77 

0.12 

1.65 

1.27 

0.12 

1.15 

1.27 

0.12 

1.15 

1.19 

0.12 

1.07 

0.24 

0.12 

0.12 

9.93 

0.07 

9.86 

9.80 

0.07 

9.73 

1.18 

0.06 

1.12 

1.27 

0.12 


Direct  out 
of  office 
pracfca 

aioenae 
RVUs 


0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
0.24 
0.12 
0.12 
1.64 
0.12 
1.S2 
1.62 
0.09 
1.53 
1.58 

o.oe 

1.49 

1.93 

0.09 

1.84 

1.85 

0.05 

1.80 

1.99 

0.12 

1.87 

1.27 

0.12 

1.15 

0.50 

0.12 

0.38 

1.77 

0.12 

1.65 

1.27 

0.12 

1.15 

1.27 

0.12 

1.15 

1.19 

0.12 

1.07 

0.24 

0.12 

0.12 

9.93 

0.07 

9.86 

9.80 

0.07 

9.73 

1.18 

0.06 

1.12 

1.27 

0.12 


Total  in 

office 

practice 

experfse 

RVUs 


0.50 
0J1 
0.19 
0.50 
0J1 
0.19 
0.55 
0.36 
0.19 
0.47 
0.28 
0.19 
0.52 
0.33 
0.19 
0.52 
0.33 
0.19 
0.46 
0.27 
0.19 
0.58 
0.35 
0.23 
2.13 
0.26 
1.87 
2.12 
0.23 
1.89 
2.07 
0.23 
1.84 
2.51 
0.23 
2.28 
2.39 
0.15 
2.24 
2.53 
0.23 
2.30 
1.64 
0.22 
1.42 
0.71 
0.24 
0.47 
2.45 
0.42 
2.03 
1.65 
0.23 
1.42 
1.66 
0.23 
1.43 
1.60 
0.28 
1.32 
0.48 
0.28 
0.20 
12.29 
0.21 
12.08 
12.11 
0.21 
11.90 
1.53 
0.15 
1J8 
1.66 
0.24 


Totdoul 
ot  office 
practice 

ewense 
f^VUs 


0.50 
0.31 
0.19 
0.50 
0.31 
0.19 
0.55 
0.36 
0.19 
0.47 
0.28 
0.19 
0.52 
0.33 
0.19 
0.52 
0.33 
0.19 
0.46 
0.27 
0.19 
0.58 
0.35 
053 
2.13 
0.26 
1.87 
2.12 
0.23 
139 
2.07 
0.23 
1.84 
2.51 
0.23 
2.28 
2.39 
0.15 
2.24 
2.53 
0.23 
2J30 
1.64 
0.22 
1.42 
0.71 
0.24 
0.47 
2.45 
0.42 
2.03 
1.65 
0.23 
1.42 
1.66 
Ol23 
1.43 
1.60 
0.28 
1.32 
0.48 
0.28 
0.20 
12.29 
0.21 
12.08 
12.11 
0.21 
11.90 
1.53 
0.15 
1.38 
1.66 
0.24 


practne 
RVUs 


0.24 

0.05 

0.19 

0.24 

0.05 

0.19 

024 

0.05 

0.19 

0.21 

0.04 

0.17 

0.24 

0.05 

0.19 

0.22 

0.05 

0.17 

0.23 

0.04 

0.19 

0.43 

0.06 

0.37 

0.14 

0.03 

0.11 

0.16 

0.03 

0.13 

0.15 

0.03 

0.12 

0.16 

0.03 

0.13 

0.19 

0.02 

0.17 

0.10 

0.02 

0.08 

0.08 

0.02 

0.07 

0.10 

0.03 

0.07 

0.15 

0.08 

0.07 

0.11 

0.02 

0.09 

0.12 

0.02 

0.10 

0.12 

0.04 

0.08 

0.29 

0.04 

0.25 

0.29 

0.04 

0.25 

0.23 

0.04 

0.19 

0.09 

0.02 

0.07 

0.11 

0.03 


Tot^in 
office 


1.44 
1.06 
0.38 
1.44 
1.06 
0.38 
1.69 
1.31 
0.38 
1.22 
0.86 
0.38 
1.52 
1.14 
0.38 
1.50 
1.14 
0.36 
1.23 
0.85 
0.38 
1.89 
1.29 
0.60 
2.76 
0.78 
1.98 
2.77 
0.75 
2.02 
2.71 
0.75 
1.96 
3.16 
0.75 
2.41 
2.94 
0.53 
2.41 
2.99 
0.61 
2.38 
2.05 
0.56 
1.49 
1.19 
0.65 
0.54 
3.74 
1.64 
2.10 
2.09 
0.56 
1.51 
2.11 
0.58 
1.53 
2.26 
0.86 
1.40 
1.31 
0.86 
0.45 
13.12 
0.79 
12.33 
12.88 
0.79 
12.06 
1.96 
0.51 
1.45 
2.15 
0.65 


Total  ou 
of  office 


1.44 
1.06 
0.38 
1.44 
1.06 
0.38 
1.69 
1.31 
0.38 
^22 
0.86 
0.36 
1.52 
1.14 
0.38 
1.50 
1.14 
0.36 
1.23 
0.85 
0.38 
1.89 
1.29 
0.60 

Z7e 

0.78 

1.98 

2.77 

0.75 

2.02 

2.71 

0.75 

1.96 

3.16 

075 

2.41 

2.94 

0.53 

2.41 

2.96 

0.61 

2.38 

2.06 

0.56 

1.48 

1.19 

0.66 

0.54 

3.74 

1.64 

2.10 

2.09 

0.58 

1.51 

2.11 

0.58 

1.53 

2.26 

0.86 

1.40 

1.31 

0.86 

0.45 

13.12 
0.79 

12.33 

12.88 
0.79 

12.09 
1.96 
0.51 
1.45 
2.15 
0.65 


•CPT  co<to«  arrt  d««ai|*or>»  oily  « Mpynght  1 996  Amenc*i  M«fca(  A»oci«xyi  All  F^ 

»CopyTlgtll19e4Am«hc«nD«nt«IAs»oci«ton  Allnghtsreswved  ^^ 

>*  Inckcalet  RVUs  ar*  not  tor  Madlcw*  Payment. 
*' Worti  RVUs  mcraasad  in  gtatwl  surgical  package 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continuea 


CPT'/ 
HCPCS' 


MCX) 


74740 

74742 

74742 

74742 

74775 

74775 

74775 

75552 

75562 

75662 

75663 

75663 

75663 

75664 

75664 

75664 

75665 

75565 

75665 

75600 

75600 

75600 

75605 

75605 

75606 

75625 

75625 

75625 

75630 

75630 

75630 

75660 

75660 

75660 

75668 

75668 

75668 

75660 

75660 

75660 

75662 

75662 

75662 

75665 

75665 

7S665 

75671 

75671 

75671 

75678 

75676 

75676 

75680 

75680 

75600 

75686 

7S685 

75685 

75706 

75706 

75706 

75710 

75710 

75710 

75718 

75716 

75716 

75722 

75722 

75722 

75724 

75724 

75724 

75728 


TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 

TC 


26 

TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray  tamale  genital  trad  

X-ray  iaMopian  tutse 

X-ray  taNoptan  tuiw 

X-ray  (aflopian  tube 

X-ray  exam  at  perineum  .« 

X-ray  exam  o(  perineum 

X-ray  exam  ol  perirwum  

Magnetic  image,  myocardtum . 
Magnetic  image,  myocardium  . 
Magnetic  image,  myocardium  . 
Magnetic  image,  myocardium  . 
Magnetic  image,  myocardium  . 
I^agnetic  image,  myocardium  , 

C»<diac  MRI/function 

Cardiac  MRI/function  

Cardiac  MRI/tunction  

Cardiac  MRI/limited  study 

Cantec  MRI/lim<ted  study 

Cardiac  MRI/Wnted  study 

Contrast  x-ray  exam  ot  aorta  ., 
Contrast  x-ray  exam  ol  aorta  . 
Cortrast  x-ray  exam  al  aorta  . 
Contrast  x-ray  exam  o(  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 

X-ray  aorta,  leg  arteries 

X-ray  aorta,  leg  arteries 

X-ray  aorta,  leg  arteries 

Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  necit  .... 
Artery  x-rays,  head  &  neck  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  nedt  ..„ 
Artery  x-rays,  head  &  ned<  .... 
Artery  x-rays,  head  A  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-ray«,  neck 

Artery  x-rays,  neck _ 

Aftary  x-rays,  neck „. 

Artery  x-rays,  neck „. 

Artery  x-rays,  spine 

Artery  x-rays,  spine _ 

Artery  x-rays,  spme 

Artery  x-rays,  spine 

Artery  x-rays,  spine „ 

Artery  x-rays,  spine _.. 

Artery  x-rays,  arm/lag 

Artery  x-rays,  arnVtag 

Artery  x-rays,  arm^  

Artery  x-rays,  armsAegs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artwy  x-rays,  kidney 

Artery  x-rays,  kidney  ..„ 

Artery  x-rays,  kidney 

Artery  x-rays,  kxlneys „ 

Artery  x-rays,  kidneye  _ 

Artery  x-rays,  kidneys  _ _. 

Artery  x-rays,  abdorrwn 


Physician 
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RVUs'« 


Direct  in 

offfce 

practice 

expense 

RVUs 


0.00 
0.61 
0.61 
0.00 
0.62 
0.62 
0.00 
1.60 
1.60 
0.00 
2.00 
2.00 
0.00 
1.83 
1.63 
0.00 
1.74 
1.74 
0.00 
0.49 
0.49 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.79 
1.79 

aoo 

1.40 
1.49 
0.00 
1J1 
1J1 
0.00 
1J1 
1J1 
0.00 
1.66 
1.86 
0.00 
1J1 
1J31 
0.00 
1.86 
^J^6 
0.00 
1J1 
1J1 
0.00 
1.66 
1J6 
OJOO 
U1 

131 

0.00 
2.18 
2.18 
0.00 
1.14 
1.14 
0.00 
1.31 
1J1 
0.00 
1.14 
1.14 
0.00 
1.48 
1.49 
0.00 
1.14 


Direct  out 
of  office 
practKM 
expense 
RVUs 


1.15 
127 
0.12 
1.15 
124 
0.12 
1.12 
10.17 
0.10 
10.07 
10.46 
0.10 
10.36 
12J28 
0.10 
12.18 
10.17 
0.10 
10.07 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
8.61 
0.12 
8.49 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 


Total  in 

office 

practice 

exper«e 

RVUs 


1.15 
127 
0.12 
1.15 
124 
0.12 
1.12 
10.17 
0.10 
10.07 
10.46 
0.10 
10.36 
1228 
0.10 
12.18 
10.17 
0.10 
10.07 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
8.61 
0.12 
8.49 
827 
0.12 
8.15 
a27 
0.12 
8.15 
827 
0.12 
8.15 
827 
012 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 
0.12 
8.15 
827 


Total  out 
of  office 
practice 
expense 
RVUs 


1.42 
1.74 
029 
1.45 
1.68 
029 
1.39 
12.92 
0.50 
12.42 
13.37 
0.59 
12.78 
15.54 
0.55 
14.99 
12.95 
0.53 
12.42 
10.36 
026 
10.10 
10.52 
0.42 
10.10 
10.52 
0.42 
10.10 
11.08 
0.56 
10.52 
10.60 
0.50 
10.10 
10.56 
0.46 
10.10 
10.56 
0.46 
10.10 
10.64 
0.54 
10.10 
10.56 
0.46 
10.10 
10.64 
0.54 
10.10 
10.56 
0.46 
10.10 
10.64 
0.54 
10.10 
10.56 
0.46 
10.10 
10.78 
0.66 
10.10 
10.52 
0.42 
10.10 
10.56 
0.46 
10.10 
1052 
0.42 
10.10 
10.60 
050 
10.10 
1052 


1.42 

1.74 

029 

1.45 

1.68 

029 

1.39 

12.92 

0.50 

12.42 

13.37 

0.59 

12.78 

15.54 

056 

14.99 

12.96 

0.53 

12.42 

10.36 

026 

10.10 

10.52 

0.42 
10.10 
10.52 

0.42 
10.10 
11.08 

0.56 
10.52 
10.60 

0.50 
10.10 
10.56 

0.46 
10.10 
10.56 

0.46 
10.10 
10.64 

0.54 
10.10 
10.56 

0.46 
10.10 
10.64 

0.54 
1(^10 
1056 

0.46 
10.10 
10.64 

0.54 
10.10 
10.56 

0.46 
10.10 
10.76 

0.66 
10.10 
10.52 

0.42 
10.10 
1056 

0.46 
10.10 
1052 

0.42 
10.10 
10.60 

050 
10.10 
1052 


Mat- 
practK« 

RVUs 


'  CPT  oodw  vd  daacnpkon*  omy  are  capyfi^  1986  American  Uadcai  Auoaatnn  M  Rqma  RasarvW  Apptcabt*  FARS/OFARS  Acpiy. 
'Copyng^  1  iM  Amancar  OvM  AiaooaBon  AX  ngntt  raaana^ 
'  *  kidolaa  RVUi  ara  not  tor  liladrara  Paymant 
< '  Wtarii  RVUinaaaaad  n  gtabal  «i«9cal  packoga 


Total  in 
office 


0.08 

023 

0.04 

0.19 

0.13 

0.04 

0.00 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.03 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.88 

0.09 

0.79 

0.86 

0.10 

0.75 

0.84 

0.09 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.90 

0.15 

0.75 

0.83 

0.08 

0.75 

0.84 

0.09 

0.75 

0.83 

0.08 

0.75 

0.85 

0.10 

0.75 

0.83 


1.50 

2.58 

0.94 

1.64 

2.43 

0.95 

1.48 

15.30 

221 

13.09 

16.15 

2.70 

13.46 

18.15 

2.49 

15.66 

15.47 

2.38 

13.09 

11.63 

0.78 
10.85 
12.49 

1.64 
10.86 
12.49 

1.64 
10.85 
13.75 

2.44 
11.31 
12.94 

2.09 
10.85 
12.71 

1.86 
10.85 
12.71 

1.86 
10.85 
13.16 

2.31 
10.86 
12.71 

156 
10.85 
13.16 

251 
10.86 
12.71 

1.86 
10.85 
13.16 

2.31 
10.85 
12.71 

1.86 
10.85 
13.84 

2.99 
1055 
12.49 

1.64 
1055 
12.71 

1.88 
10.85 
12.49 

1.64 
10.85 
12.94 

2.09 
10.86 
12.49 


Total  out 
of  otfioe 


1.50 

2.58 

0.94 

1.64 

2.43 

0.95 

1.48 

15.30 

221 

13.09 

16.15 

2.70 

13.46 

18.15 

2.49 

15.66 

15.47 

2.38 

13.09 

11.63 

0.78 

10.86 

12.49 

1.64 
1055 
12.49 

1.64 
10.85 
13.75 

2.44 
11.31 
12.94 

2.09 
10.86 
12.71 

1.86 
10.85 
12.71 

1.86 
10.85 
13.16 

2.31 
10.85 
12.71 

1.86 
10.85 
13.16 

2.31 
10.85 
12.71 

156 
1055 
13.16 

251 
1056 
12.71 

1.86 
10.85 
13.84 

2.99 
10.85 
12.49 

1.64 
1055 
12.71 

156 
10.85 
12.49 

1.84 
10.85 
12.94 

2.09 
10.85 
12.49. 


UMI 


Fedpra;  Kepster  I  Vol.  62,  No.  117  /  Wednesday,  June  18,  1997  /  Proposed  Rules 


33271 


CRT'/ 
HCPCS' 


75726 

75728 

75731 

75731 

75731 

75733 

75733 

75733 

75736 

75736 

75736 

75741 

75741 

75741 

75743 

75743 

75743 

75746 

75746 

75746 

75756 

75756 

75756 

75774 

75774 

75774 

75790 

75790 

75790 

75801 

75801 

75801 

75803 

75803 

75803 

75806 

75605 

75805 

75807 

75807 

75807 

75809 

75809 

75809 

75810 

75810 

75810 

75820 

75820 

75820 

75822 

75822 

75822 

7582S 

7582S 

75825 

75827 

75827 

75827 

75831 

75831 

75831 

75833 

75833 

75833 

75840 

75840 

75640 

75842 

75842 

75842 

75860 

75660 

75860  1 


MOO 


26 

TC 


26 

TC 


28 
TC 


26 
TC 


28 
TC 


28 
TC 


28 

TC 


28 

TC 


28 
TC 


26 
TC 


26 
TC 

26 
TC 


ae 

TC 


26 

TC 

26 

TC 


26 

TC 


26 

TC 


26 
TC 


28 

TC 


26 

TC 


28 

TC 


28 

TC 

TC 


26 

TC 


26 

TC 


ADDENDUM  C.-RELATIVE  VALUE  UNJTS  (RVUS)  AND  REL>TED  INFORMATION-Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Artery  x-fays,  abdomen 

Artery  x-rays,  abdomen 

Artery  x-rays,  adrenal  gland  .. 
Artery  x-rays,  adrenri  glsnd  .. 
Artery  x-rays,  adrenal  gland  .. 
Artery  x-rays,  adrenal  glands 
Artery  x-rays,  adrenal  glanda 
Artery  x-rays,  adrenal  glandi 

Artery  x-rays,  pelvis 

Artery  x-rays,  peMs 

Artery  x-rays,  pelvis 

Artery  x-rays,  kjr^  

Artery  x-rays,  lung  

Artery  x-rays,  hjng  

Artery  x-rays,  lungs 

Artery  x-<ay8,  lungs 

Artery  x-rays,  lur^  .._.„ 

Artery  x-rays,  kir^g  

Artery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  chesi 

Artery  x-rays,  chesi 

Artery  x-rays,  chest 

Artery  x-ray,  each  vessel „ 

Artery  x-ray.  each  vessel _. 

Artery  x-ray,  each  vessel _. 

Visualize  A-V  short  

VtauaUze  A-V  shurt  

Visualizo  A-V  shur«  „ 

Lymph  vessel  x-ray,  amVleg  .. 
Lymph  vessel  x-ray,  armfleg  ... 
Lymph  vessel  x-ray.  anr^eg  ... 
Lymph  vessel  x-ray,  arms/tegs 
Lymph  vessel  x-ray,  arms/tegs 
Lymjah  vessel  x-ray,  arms/legs 

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray.  trunk 

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  tmnk  

Nkxivascutaf  shunt,  x-ray 

Nonvascular  shurt.  x-ray „. 

Nonvascular  shurt.  x-ray 

Vein  x-ray,  spteerVKver  

Vein  x-ray,  splaen/Rver 

Vein  x-ray,  spteanmver 

Vein  x-ray,  arrrVteg  

Vein  x-ray,  arrrVleg  

Vein  x-ray.  armrteg  

Vein  x-ray.  arms/legs 

Vein  x-ray,  arms/lags 

Vein  x-ray,  anna/lega 

Vein  x-ray.  trunk  

Vein  x-ray,  trunk  . 

Vein  x-ray,  trunk  

Vein  x-ray,  cheat 

Vein  x-ray,  cheat „.. 

Vein  x-ray,  cheat „ 

Vein  x-ray.  ki(kwy _„ 

Vein  x-ray.  kidney _. 

Vein  x-ray,  kidney 

Vein  x-ray,  kicftiey* 

Vein  x-ray,  kidneys 

Vein  x-ray,  kidneya  

Vein  x-ray,  adrenal  gland  

Vein  x-ray,  adrenal  gland  

Vein  x-ray.  adrenal  gland  

Vein  x-ray,  adrenit  glands 

Vein  x-ray,  adraoal  glands 

Vam  x-ray,  adrenal  glands 

Vein  x-ray,  neck 

Vein  x-ray.  rwck 

Vein  x-ray.  neck 


Physician 

work 
RVUs" 





1.14 
0.00 
1.14 
1.14 
0.00 
1.31 
1J1 
0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
OOO 
146 
1.86 
Oi» 
1.14 
1.14 
0410 
1.14 
1.14 
0.00 
0.36 
0.36 
0.00 
\M 
1.84 

o.ra 

0.81 
0.81 
0.00 
1.17 
1.17 
0X0 
0.81 
0.81 
0.00 
1.17 
1.17 
0.00 
0.47 
0.47 
0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.06 
1.06 

aoo 

1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.49 
1.49 
0.00 
1.14 
1.14 
0.00 
1.49 
1.49 
0.00 
1.14 
1.14 
0.00 


Direct  in 

office 

practice 

enienae 

RVUs 


0.12 

8.15 

8.27 

0.12 

8.15 

8.27 

0.12 

8.15 

8.27 

0.12 

8.15 

8.27 

0.12 

8.15 

827 

0.12 

8.15 

8.27 

0.12 

8.15 

024 

0.12 

0.12 

8.16 

0.01 

8.15 

1.00 

0.12 

0.88 

3.62 

0.12 

3.50 

3.62 

0.12 

350 

4.06 

0.12 

3.94 

4.06 

0.12 

3.94 

0.47 

0.12 

0.35 

827 

0.12 

8.15 

0.73 

0.12 

0.61 

1.08 

0.12 

0.96 

827 

0.12 

8.15 

&27 

0.12 

8.15 

827 

0.12 

8.15 

827 

0.12 

8.15 

827 

0.12 

8.15 

827 

0.12 

8.15 

827 

0.12 

8.15 


Direct  out 
ol  office 
practice 


VUs 


0.12 
8.15 
8.27 
0.12 
8.15 
827 
0.12 
8.15 
8.27 
0.12 
&15 
8.27 
0.12 
8.15 
8.27 
0.12 

ai5 

827 

0.12 

8.15 

024 

0.12 

0.12 

&16 

0.01 

8.15 

1.00 

0.12 

0.88 

3.62 

ai2 

3.50 

3.82 

0.12 

3.50 

4.06 

0.12 

3.94 

4.06 

0.12 

3.94 

0.47 

0.12 

0.35 

8.27 

0.12 

8.15 

0.73 

0.12 

0.61 

1.08 

0.12 

0.96 

827 

0.12 

&15 

8.27 

0.12 

&15 

8.27 

0.12 

ai5 

827 
0.12 
8.15 
8.27 
0.12 
8.15 
827 
0.12 

ai5 

8.27 
0.12 
8.15 


Total  in 

office 

practice 

emense 

RVUs 


0.42 
10.10 
10.52 
0.42 
10.10 
10.56 
0.46 
10.10 
1052 
0.42 
10.10 
1056 
0.46 
10.10 
10.64 
054 
10.10 
10.52 
0.42 
10.10 
0.72 
0.41 
0J1 
10.20 
0.10 
10.10 
1.67 
058 
1.00 
4.68 
0.34 
4.34 
4.78 
0.42 
4.34 
522 
0.34 
4.88 
5.30 
0.42 
4.88 
0.70 
026 
0.44 
1052 
0.42 
10.10 
1.07 
0J1 
0.76 
159 
0.40 
1.19 
1052 
0.42 
10.10 
10.52 
0.42 
10.10 
1052 
0.42 
10.10 
10.60 
0.50 
10.10 
10.52 
0.42 
10.10 
10.60 
0.50 
10.10 
10-52 
0.42 
10.10 


Tottf  out 
of  office 
practice 


0.42 
10.10 
10.52 
0.42 
10.10 
10.56 
0.46 
10.10 
1052 
0.42 
10.10 
1056 
0.46 
10.10 
10.64 
054 
10.10 
10.52 
0.42 
10.10 
0.72 
0.41 
a31 
1020 
0.10 
10.10 
1.67 
058 
1.09 
4.68 
0.34 
4.34 
4.76 
0.42 
4.34 
522 
0.34 
4.88 
5.30 
0.42 
4.88 
0.70 
028 
0.44 
10.52 
0.42 
10.10 
1.07 
0.31 
0.78 
159 
0.40 
1.19 

10.52 
0.42 

10.10 

1052 
0.42 

10.10 

1052 
0.42 

10.10 

10.60 
050 

10.10 

10.52 
0.42 

10.10 

10.60 
0.50 

10.10 

10.52 
0.42 

10.10 


K«al- 

practkx 

RVUs 


0.06 
0.75 
0.83 
0.06 
0.75 
0.84 

o.oe 

0.75 
0.83 
0.08 
0.75 
0.84 
0.09 
0.75 
0.86 
0.11 
0.75 
0.83 
0.08 
0.75 
0.83 
0.08 
0.75 
0.77 
0.02 
0.75 
021 
0.12 

O.oe 

0.38 

0.06 

0.33 

0.41 

0.08 

0.33 

0.42 

0.05 

0.37 

0.45 

0.08 

0.37 

0.08 

0.03 

0.05 

0.83 

0.08 

0.75 

0.11 

0.05 

0.06 

0.16 

0.07 

0.09 

0.83 

0.06 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.85 

0.10 

0.75 

0.83 

0.08 

0.75 

0.85 

0.10 

0.75 

0.83 

0.08 

0.75 


Total  in 
oMce 


1.64 

10.86 

12.48 

1.64 

10.86 

12.71 

1.86 

10.85 

12.48 

1.64 

10.86 

12.71 

1.86 

10.85 

13.18 

2J1 

10.85 

12.49 

1.64 

10.85 

2.89 

1.63 

1.08 

11.33 

0.48 

10.85 

3.72 

254 

1.18 

5J7 

120 

4.67 

6.34 

1.67 

4.67 

6.45 

120 

525 

6.92 

1.67 

525 

125 

0.76 

0.49 

12.4S 
1.64 

10.85 
1.88 
1.06 
0.82 
2.81 
1.53 
128 

12.49 
1.64 

10.85 

12.49 
1.64 

10.85 

12.49 
1.64 

10.65 

12.94 

2.09 

10.86 

12.49 
1.64 

10.8S 

12.94 

2.09 

10.85 

12.49 

1.64 

10.85 


Total  OU 
Oil 


1.64 
10J6 
1^48 

1.64 

laas 
ije 

10.86 
1Z48 

1.64 
10J6 
12.71 

1.86 
10.86 
13.16 

2.31 
10.86 
12.49 

1.84 
10.86 

zae 

1J3 
M» 
11J3 
0.48 
10J6 
3.72 
254 
1.18 
SJ7 
1.20 
4.87 
654 
1J7 
4.67 
6.45 
1.20 
6.25 
6.92 
1J7 
5^ 
1.2S 
0.76 
0.46 
12.48 
1.64 

10J6 
1J8 
^J» 
0.82 
2J1 
153 
128 

12.48 
1.64 

10J6 

12.49 
^M 

10JS 

12.48 
1.64 

10.86 

1^94 
2.08 

10J6 

12.48 
1.64 

10.86 

12.94 
^09 

10.85 

1Z48 
1.64 

10.85 


<  CPT  oodte  and  daKnplions  only  ar«  oopynghl  1 996  Amancw  Mtdkal 
*Copyf1gM  1994  American  OontH  Asaooaton.  All  nghtt  raaarvad. 
*  *  Indkates  RVUa  ara  not  tor  Me(«cva  Paymani. 
• '  Work  RVUa  incraaaad  in  gtobai  aurgnal  pKfcma. 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


MOO 


7S870 

A 

75870 

26 

A 

75870 

TC 

A 

7SB72 

A 

75872 

26 

A 

75872 

TC 

A 

75880 

.....^ 

A 

75880 

26 

A 

75880 

TC 

A 

75885 

A 

75685 

26 

A 

75886 

TC 

A 

75887 

A 

75687 

26 

A 

75867 

TC 

A 

75889 

A 

75889 

26 

A 

75689 

TC 

A 

75891 

A 

75691 

26 

A 

75891 

TC 

A 

75693 

A 

75893 

26 

A 

75893 

TC 

A 

75894 

..„. 

A 

75894 

26 

A 

75804 

TC 

A 

75896 

A 

75696 

26 

A 

75896 

TC 

A 

75698 

A 

75696 

26 

A 

75696 

TC 

A 

75600 

A 

75000 

26 

A 

75000 

TC 

A 

75040 

A 

75040 

26 

A 

75040 

TC 

A 

75045 

A 

75045 

26 

A 

75045 

TC  . 

A 

75046 

A 

75046 

26 

A 

75046 

TC 

A 

75060 

A 

75060 

26 

A 

75060 

TC 

A 

75061 

A 

75061 

26 

A 

75061 

TC 

A 

75062 

A 

75062 

26 

A 

75062 

TC 

A 

75064 

A 

7S064 

26 

A 

75064 

TC 

A 

75066 

A 

75066 

26 

A 

75066 

TC 

A 

75666 

A 

75668 

26 

A 

75068 

TC 

A 

75070 

A 

75070 

26 

A 

75070 

TC 

A 

75078 

A 

75078 

26 

A 

75078 

TC 

A 

75060 

A 

75060 

26 

A 

75060 

TC 

A 

75062 

A 

75662 

26 

A 

Status 


Description 


Vein  x^fay,  skull  

Vein  x-fay,  skull  _ 

Vetn  x-ray.  skull » „.. 

Vem  x-fay.  skull  

Vein  x-ray.  skull „ 

Vein  x-ray.  skull  

Vein  x-ray,  eye  socket „ 

Vein  x-ray.  eye  socket 

Vein  x-ray.  eye  socket 

Vein  x-ray.  hver 

Vein  x-ray.  liver  .__.. „ 

Vein  x-ray,  liver „., 

Vein  x-ray.  liver 

Vein  x-ray.  liver 

Vein  x-ray.  liver 

Vein  x-ray.  liver 

Vetn  x-ray.  liver 

Vein  x-ray,  kver „ 

Vem  x-ray,  liver 

Vein  x-ray.  liver „„ 

Vein  x-ray.  liver , 

Verxxjs  sampling  t>y  catheter  , 
VerKXJS  sampling  by  catheter 
Venous  sampling  by  catheter 
Xrays.  transcatheler  Kierapy  .. 
Xrays,  transcathelar  therapy  . 
Xrays.  trar>scattielar  therapy  . 
Xrays,  trarfscatheler  therapy  > 
Xrays,  transcatheler  therapy  . 
Xrays,  transcattwier  therapy  . 

FolkMv-up  angngram „. 

Follow-up  angngram  

FoHowMjp  angiogram  

Arterial  calheler  exchange ...» 

Arterial  catheter  exchange 

Arterial  catrteter  exchange  . 

X-ray  placement,  vein  filter .... 
X-ray  piacament,  vein  filter .... 
X-ray  plaoemert,  vem  filler  ..„ 

li<n<«BCului  us  

imravaacuiar  us 

li<iH»aw.'uliir  us ™. 

lr*avasGular  u» 

Inlrswsacuiar  us  _...-.....«...... 

iKiavaacutef  us  «. 

Transcatheler  mtro,  stent 

Transcattwier  intro,  stent 

Transcatheler  intro.  stent 

Retrieval,  broken  catheter  

Retrieval,  txoken  catheter  

Retrieval,  broken  catheter  ..„. 

Repair  arterial  bkx:kage _ 

Repair  arteriai  blockage 

Repair  arterial  blocfcage 

Repair  artery  blockage,  each 
Repair  artery  blocfcage,  each 
Repair  artery  blockage,  each 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  bkjcfcage 

Repair  artery  bkickage,  each 
Repair  artery  bkxicage,  each 
Repair  artery  bk>ckage.  each 

Vascular  biopsy  

Vascular  biopsy  _ _. 

Vascular  tiiopsy  

Repair  venous  OOckage „. 

Repair  verK>us  bkxloge 

Repair  verxxis  bkxkage 

Contrast  xray  exam  bile  duct . 
Cortrast  xray  exam  bile  dud  . 
Cortrast  xray  exam  bile  duct . 
Conlraat  xray  exam  bile  duct . 
Corttast  xray  exam  bile  duct 


Physician 

work 
RVUs^* 


1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.44 
1.44 
0.00 
1.44 
1.44 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.54 
0.54 
0.00 
1J1 
1.31 
0.00 
1.31 
1.31 
0.00 
1.65 
1.65 
0.00 
0.49 
0.49 

aoo 

0.S4 
0.54 
0.00 
0.29 
0,29 
0X0 
0.29 
0.29 
0i» 
0.82 
0.82 
0.00 
455 
4.25 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1J1 
1.31 
0.00 
0.36 
a36 
0.00 
0.83 
0.83 
0.00 
0.54 
0.54 
0.00 
1.44 
1.44 
0.00 
1.44 
1.44 


DiTBCt  in 
olfioe 

practice 

expense 

RVUs 


8.27 
0.12 
8.15 
8.27 
0.12 
8.15 
0.73 
0.12 
0.61 
8.27 
0.12 
8.15 
8.27 
0.12 
8.15 
627 
0.12 
8.15 
8.27 
0.12 
8.15 
8.27 
0.12 
8.15 

15.73 
0.12 

15.61 

13.69 
0:12 

13.57 
0.80 
0.12 
0.68 

13.69 
0.12 

13.57 

8.27 

0.12 

8.15 

NA 

NA 

NA 

NA 

NA 

NA 

9.76 

0.12 

9.64 

6.91 

0.12 

6.79 

10.30 
0.12 

10.18 
5.55 
0.12 
5.43 

10.30 
0.12 

10.18 
5.55 
0.12 
5.43 
7.56 
0.12 
7.46 

10.30 
0.12 

10.18 
3.67 
0.17 
3.50 
4.06 
0.12 


Direct  out 

of  office 

practice 

expense 

RVUs 


8.27 
0.12 
8.15 
8.27 
0.12 
8.15 
0.73 
0.12 
0.61 
8.27 
0.12 
8.15 
8.27 
0.12 
8.15 
8.27 
0.12 

ai5 

8.27 
0.12 
8.15 
8.27 
0.12 
8.15 

15.73 
0.12 

15.61 

13.69 
0.12 

13.57 
0.80 
0.12 
0.68 

13.69 
0.12 

13.57 
8.27 
0.12 
8.15 
1.14 
0.09 
1.05 
0.10 
0.05 
0.05 
9.76 
0.12 
9.64 
6.91 
0.12 
6.79 

10.30 
0.12 

10.18 
5.55 
0.12 
5.43 

10.30 
0.12 

10.18 
5.55 
0.12 
5.43 
7.58 
0.12 
7.46 

10.30 
0.12 

10.18 
3.67 
0.17 
3.50 
4.06 
0.12 


Total  In 

office 

practice 

expense 

RVUs 


10.52 
0.42 

10.10 

10.52 
0.42 

10.10 
1.07 
0.31 
0.76 

10.59 
0.49 

10.10 

10.59 
0.49 

10.10 

10.52 
0.42 

10.10 

10.52 
0.42 

10.10 

10.36 
0.28 

10.10 

19.81 
0.46 

19.35 

17.28 
0.46 

16.82 
1.37 
0.53 
0.84 

17.08 
0.26 

16.82 

10.38 
0.26 

10.10 
NA 
NA 
NA 
NA 
HA 
NA 

12.28 
0.34 

11.94 
9.55 
1.14 
8.41 

12.90 
0.28 

12.62 
6.96 
0.23 
6.73 

13.06 
0.46 

12.62 
6.96 
0.23 
6.73 
9.59 
0.34 
9.25 

12.90 
0.28 

1^62 
4.89 
0.55 
4.34 
5.37 
0.49 


Total  out 
of  office 
practice 
expense 
RVUs 


10.52 
0.42 

10.10 

10.52 
0.42 

10.10 
1.07 
0.31 
0.76 

10.59 
0.49 

10.10 

10.59 
0.49 

10.10 

10.52 
0.42 

10.10 

10.52 
0.42 

10.10 

10.38 
0.28 

10.10 

19.81 
0.46 

19.35 

17.28 
0.46 

16.82 
1.37 
0.53 
0.84 

17.06 
0.26 

16.82 

10.38 
0.28 

10.10 
1.52 
0.18 
1.34 
0.22 
0.13 
0.09 

12.28 
0.34 

11.94 
9.55 
1  14 
8.41 

12.90 
0.28 

12.62 
6.96 
0.23 
6.73 

13.08 
0.46 

12.62 
6.96 
0.23 
6.73 
9.59 
0.34 
9.25 

12.90 
0.28 

12.62 
4.89 
0.55 
4.34 
5.37 
0.49 


Mal- 
practice 

RVUs 


0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.11 

0.05 

0.06 

0.85 

0.10 

0.75 

0.85 

0.10 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.79 

0.04 

0.75 

1.53 

0.09 

1.44 

1.34 

0.09 

1.25 

0.18 

0.11 

0.07 

1.29 

0.03 

1.26 

0.79 

0.04 

0.75 

0.31 

0.03 

0.28 

0.17 

0.03 

0.14 

0.94 

0.06 

0.68 

0.90 

0.28 

0.62 

0.98 

0.04 

0.94 

0.52 

0.02 

0.50 

1.03 

0.09 

0.94 

0.52 

0.02 

0.50 

0.75 

0.06 

0.69 

0.98 

0.04 

0.94 

0.43 

0.10 

0.33 

0.47 

0.10 


Total  in 
office 


12.49 
1.64 

10.85 

12.49 
1.64 

10.85 
1.88 
1.06 
0.82 

12.88 
2.03 

10.85 

12.88 
2.03 

10.85 

12.49 
1.64 

10.86 

12.49 
1.64 

10.85 

11.71 
0.86 

10.85 

22.65 
1.86 

20.79 

19.93 
1.86 

18.07 
3.20 
2.29 
0.91 

18.86 
0.78 

18.08 

11.71 
0.86 

10.85 
NA 
NA 
NA 
NA 
NA 
NA 

14.04 
1.22 

12.82 

14.70 
5.67 
9.03 

14.42 
0.86 

13.56 
7.84 
0.61 
7.23 

15.42 
1.86 

13.56 
7.84 
0.61 
7.23 

11.17 
1.23 
9.94 

14.42 
0.86 

13.56 
6.76 
2.09 
4.67 
726 
2.03 


Total  out 
of  office 


12.49 
1.64 

10.85 

12.49 
1.64 

10.85 
1.88 
1.06 
0.82 

12.88 
2.03 

10.85 

12.88 
2.03 

10.86 

12.49 
1.64 

10.86 

12.49 
1.64 

10.85 

11.71 
0.86 

10.85 

22.65 
1.86 

20.79 

19.93 
1.86 

18.07 
3.20 
2.29 
0.91 

18.86 
0.78 

18.08 

11.71 
0.86 

10.85 
2.12 
0.50 
1.62 
0.68 
0.45 
0.23 

14.04 
1.22 

12.82 

14.70 
5.67 
9.03 

14.42 
0.86 

13.56 
7.84 
0.61 
7.23 

15.42 
1.86 

13.56 
7.84 
0.61 
7.23 

11.17 
1.23 
9.94 

14.42 
0.86 

13.56 
6.76 
2.09 
4.67 
726 
2.03 


'  CPT  codn  and  daacnptorts  only  are  ccpyngtit  1996  Ajnohcan  Mattel!  AaaooaMn.  M  Rigms  Raaarved.  AppkcatX»FARS/DFARS  Aopiy. 
'CopyngM  1994  Amarican  OanM  Aaaociaeon.  All  ngMs  r 
>  «  mttcataa  RVm  ara  not  tor  Madcara  PaymanL 
'  *  Wtarti  RVUi  mraaaad  m  gM>al  Kjrycal  packaga 
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CPT'/ 
HCPCS2 


MOD 


ADDENDUM  C.-RELATIVE  VALUE  UNPTS  (RVUS)  AND  RELATED  INFORMATION-Continued 


Status 


75982 

TC 

A 

75984 

A 

75984 

26 

A 

75984 

TC 

A 

75989 

A 

75989 

26 

A 

75989 

TC 

A 

75992 

A 

75992 

26 

A 

75992 

TC 

A 

75993 

A 

75993 

26 

A 

75993 

TC 

A 

75994 

A 

75994 

26 

A 

75994 

TC 

A 

75995 



A 

75995 

26 

A 

75995 

TC 

A 

75996 

A 

75996 

26 

A 

75996 

TC 

A 

76000 

A 

76000 

26 

A 

76000 

TC 

A 

76001 

A 

76001 

28 

A 

76001 

TC 

A 

76003 

A 

76003 

26 

A 

76003 

TC 

A 

76010 

A 

76010 

26 

A 

76010 

TC 

A 

76020 

A 

76020 

26 

A 

76020 

TC 

A 

76040 

A 

76040 

26 

A 

76040 

TC 

A 

76061 

A 

76061 

26 

A 

76061 

TC 

A 

76062 

A 

76062 

26 

A 

76062 

TC 

A 

76065 

A 

76065 

26 

A 

76065 

TC 

A 

76066 

A 

76066 

26 

A 

76066 

TC 

A 

76070 

n 

76070 

26 

G 

76070 

TC 

G 

76075 

n 

76075 

26 

G 

76075 

TC 

G 

76080 

A 

76080 

26 

A 

76080 

TC 

A 

76086 

A 

76086 

26 

A 

76086 

TC 

A 

76088 

A 

76088 

26 

A 

76088 

TC 

A 

76090 



A 

76090 

28 

A 

76090 

TC 

A 

76091 

.•....*•.... 

A 

76091 

26 

A 

76091 

TC 

A 

76093  1 

A 

Oescnption 


Contrast  xray  exam  Ne  duct .. 

Xray  control  catheter  change  .. 

Xray  control  catheter  change  .. 

Xray  control  catheter  change  .. 

Abscess  drainage  under  x-ray  . 

Abscess  drainage  urxler  x-ray  . 

Atiscess  drairage  under  x-ray  . 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam „ 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Att)erectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam „. 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam „ 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam „. 

Fluoroscope  examination „ 

Fluoroscope  examination 

Fluoroscope  examination 

Fluoroscope  exam,  extensive  .. 

Fluoroscope  exam,  extensive  .. 

Fluoroscope  exam,  extensive  .. 

Needte  localization  by  x-ray  

Needto  localization  by  x-ray  

Neede  localization  by  x-ray 

X-ray,  nose  to  rectum 

X-ray.  nose  to  rectum 

X-ray,  nose  to  rectum 

X-rays  (or  bone  age 

X-rays  tor  bone  eige ™™...„„. 

X-rays  (or  bone  age 

X-rays,  bone  evaluation 

X-rays,  Ixwie  evaluation 

X-rays,  bone  evaluation „.. 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays.  txx>e  survey 

X-rays.  bor>e  survey 

X-rays,  bone  survey 

X-rays,  bor>e  survey 

X-rays,  bone  evatuaUon 

X-rays,  bone  evalualion 

X-rays,  bone  evaluation 

Joint(8)  survey,  single  (ilm 

Joint(s)  survey,  single  «m 

Jo«nt(s)  survey,  single  film 

CT  scan,  bone  density  study 

CT  scan,  bone  densrty  study 

CT  scan,  bone  density  study  ...„ 

Dual  energy  x-ray  study  

Dual  energy  x-ray  study 

Dual  energy  x-ray  study  .. 

X-ray  exam  of  fistula 

X-ray  exam  o(  fistula 

X-ray  exam  o(  fialUa ..._ „. 

X-ray  o(  mammary  dud 

X-ray  o(  nrwmmary  duct 

X-ray  at  mammary  duct 

X-ray  o(  mamrriary  ducts  

X-ray  o(  mammary  ducts  _ 

X-ray  o(  mammary  ducts  _ 

Marrimogram.  one  breast  

Mammogram,  one  tyeast  

(Mammogram,  one  breast  _ 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  both  bre68ts 

Magnetic  image,  breast 


Physician 

wort( 
RVUs'* 


0.00 
0.72 
0.72 
0.00 
1.19 
1.19 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 
0.00 
0.36 
0.36 
0.00 
0.17 
0.17 
0.00 
0.67 
0.67 
0.00 
0.54 
0.54 
0.00 
0.18 
0.18 

aoo 

0.19 
0.19 
0.00 
0.27 
0J27 
0.00 
0.45 
0.45 
0.00 
0^ 
0.54 
0.00 
026 
028 
0.00 
0.31 
0.31 
0.00 
♦025 
♦025 
♦0.00 
♦0.30 
♦0.30 
♦0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
0.45 
0.45 
0.00 
0.58 
0.56 
0.00 
0.69 
0.69 
0.00 
1.63 


Direct  in 

office 

practice 


3.94 
1.38 
0.12 
126 
2.16 
0.12 
2.04 

10.34 
0.16 

10.18 
5.59 
0.16 
5.43 

10.30 
0.12 

10.18 

10.30 
0.12 

10.18 
5.56 
0.12 
5.43 
120 
0.09 
1.11 
1.71 
0.09 
1.62 
0.98 
0.12 
0.86 
0.56 
0.06 
0.50 
0.38 
0.06 
0.32 
0.55 
0.06 
0.49 
0.74 

ao6 

0.68 

0.99 

0.06 

0.93 

0.63 

0.06 

0.57 

0.38 

0.06 

0.32 

2.30 

0.10 

220 

0.39 

0.09 

0.30 

1.04 

0.12 

0.92 

0.86 

0.12 

0.74 

1.02 

0.12 

0.90 

0.62 

0.07 

0.55 

0.82 

0.07 

0.75 

8.97 


Direct  out 
of  office 
practice 
ejoense 
RVUs 


3.94 
1.38 
0.12 
126 
2.16 
0.12 
2.04 
10.34 
0.16 
10.18 
5.59 
0.16 
5.43 
10.30 
0.12 
10.18 
10.30 
0.12 
10.18 
5.55 
0.12 
5.43 
120 
0.09 
1.11 
1.71 
0.09 
1.62 
0.98 
0.12 
0.86 
0.56 
0.06 
0.50 
0.38 
0.06 
0.32 
0.55 
0.06 
0.49 
0.74 
0.06 
0.68 
0.99 
0.06 
0.93 
0.63 
0.06 
0.57 
0.38 
0.06 
0.32 
2.30 
0.10 
220 
0.39 
0.09 
0.30 
1.04 

ai2 

0.92 
0.86 
0.12 
0.74 
1.02 
0.12 
0.90 
0.62 
0.07 
0.55 
0.82 
0.07 
0.75 
8.97 


Total  in 

otiioe 

practice 

emeree 

RVUs 


4.68 
1.88 
0.32 
1.56 
2.96 
0.43 
2.53 

12.95 
0.33 

12.62 
7.01 
028 
6.73 

13.08 
0.46 

12^ 

13.08 
0.46 

12.62 
6.96 
023 
6.73 
1.52 
0.15 
^37 
228 
027 
2.01 
1.34 
028 
1.06 
0.74 
0.12 
0.62 
0.51 
0.12 
0J9 
0.75 

ai4 

0.61 
1.03 
0.18 
0.85 
1.35 
020 
1.15 
0.85 
0.14 
0.71 
0.55 
0.15 
0.40 
2.90 
0.18 
2.72 
0.58 
0.18 
0.40 
1.41 
028 
1.13 
1.17 
023 
0.94 
1.39 
025 
1.14 
0.91 
022 
0.89 
1.18 
024 
0.94 
11.56 


Total  out 
o(  office 
practice 
ewense 
RVUs 


4.88 
1.88 
0.32 
1.56 
2.96 
0.43 
2.53 
12.95 
0.33 
12.62 
7.01 
028 
6.73 
13.08 
0.46 
12.62 
13.08 
0.46 
12.62 
6.96 
023 
6.73 
1.52 
0.15 
1J7 
228 
027 
2.01 
1.34 
0.28 
1.06 
0.74 
0.12 
0.62 
0.51 
0.12 
039 
0.75 
0.14 
0.61 
1.03 
0.18 
0£i 
1J5 
020 
1.15 
0.85 
0.14 
0.71 
0.55 
0.15 
0.40 
2.90 
0.18 
2.72 
058 
018 
0.40 
1.41 
028 
1.13 
1.17 
023 
0.94 
1.39 
025 
1.14 
0.91 
022 
O09 
1.18 
0.24 
0.94 
11.56 


practice 

RVUs 


0.37 

017 

O06 

012 

027 

O08 

019 

0.98 

0.04 

0.94 

0.52 

002 

O50 

1.03 

0.09 

0.94 

1.03 

O09 

0.94 

052 

O02 

0.50 

O09 

0.01 

O08 

0.22 

0.05 

017 

0.12 

0.04 

0.06 

O04 

0.01 

0.03 

O04 

0.01 

O03 

0.07 

O02 

O05 

O09 

0.03 

O06 

013 

O04 

ooe 

0.07 
0.02 
0.05 
0.06 

ooe 

0.07 

020 

OQ2 

018 

021 

O02 

019 

Oil 

O04 

0.07 

019 

OQ2 

017 

025 

0.03 

022 

0.09 

O02 

O07 

Oil 

0.03 

O08 

1.16  1 


Total  in 
office 


Total  ou 
of  office 


525 

5.25 

2.77 

^77 

1.09 

1.09 

1.68 

1.68 

4.42 

4.42 

1.70 

1.70 

2.72 

2.72 

14.47 

14.47 

0.91 

091 

13.56 

13.56 

7.89 

7.89 

0.66 

0.88 

723 

723 

15.42 

15.42 

1J6 

^M 

13.56 

13.56 

15.42 

15.42 

1.86 

1.86 

13.56 

13.56 

7.84 

7.84 

0.61 

0.61 

723 

723 

1.78 

1.78 

0.33 

0.33 

1.45 

1.45 

3.17 

i17 

0.99 

0J9 

2.18 

2.18 

2.00 

2.00 

0.86 

0.86 

1.14 

1.14 

0.96 

0.96 

02^ 

0J1 

0.65 

0.65 

0.74 

0.74 

0.32 

032 

042 

0.42 

1.08 

1.09 

0.43 

043 

0.68 

0.66 

1J7 

1.57 

0.66 

0.66 

091 

0.91 

2.02 

2.02 

078 

0.78 

124 

124 

120 

120 

0.44 

0.44 

076 

0.76 

0.95 

0.95 

0.48 

0.48 

0.47 

0.47 

3J6 

3.35 

0.45 

0.45 

2.90 

Z90 

1.09 

1.09 

0.50 

0.50 

0.59 

0.59 

2.06 

^06 

0.86 

OM 

120 

120 

1.72 

1.72 

0.61 

0.61 

1.11 

1.11 

2.09 

Z09 

073 

0.73 

1.36 

1.36 

1.58 

1.58 

0.82 

0.62 

076 

0.76 

1.98 

1.98 

096 

0.96 

1.02 

1.02 

14J5 

14.35 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPT'/ 
HCPCS^ 

MOO 

SMM 

Oascription 

Ptiysictan 

wortc 
RVUs>« 

Direct  in 

otTica 

practice 

exper\se 

RVUs 

Direct  out 
of  office 
practice 
expense 
RVUs 

Total  in 

Office 

practice 

expense 
RVUs 

Total  out 
ot  office 
practice 
expense 
RVUs 

Mai- 
practice 
RVUs 

Totalln 
office 

Total  out 
of  office 

76093 
76093 

26 
TC 

26 

TC 

26 
TC 

as" 

TC 

» 
TC 

M 
TC 

26"""' 
TC 

2B 
TC 

A 

a 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Magnetic  image,  breast  

1.63 

0.00 

1.63 

1.63 

0.00 

159 

1.59 

0.00 

0.56 

0.56 

0.00 

0.16 

0.16 

0.00 

0.58 

0.56 

0.00 

0.58 

0.58 

0.00 

0.58 

0.56 

0.00 

0.38 

0.38 

0.00 

0.27 

0.27 

0.00 

0.00 

1.21 

1.21 

0.00 

1.16 

1.16 

0.00 

1.16 

1.16 

0.00 

0.85 

065 

0.00 

0.16 

0.16 

0.00 

0.96 

0.96 

0.00 

1.60 

1.60 

0.00 

0.63 

0.63 

0.00 

0.94 

0.94 

0.00 

0.66 

a66 

0.00 

0.66 

0.66 

0.00 

0.54 

0.54 

0.00 

OM 

0.54 

OM 

0.57 

0.57 

0.00 

0.56 

0.56 

0.10 

8.87 

8.97 

0.10 

8.87 

0.85 

0.04 

0.61 

1.92 

0.09 

1.83 

1.65 

0.07 

1.58 

0.97 

0.06 

0.91 

0.52 

0.06 

0.46 

0.91 

0.06 

0.85 

1.96 

0.06 

1.90 

1.96 

0.06 

1.90 

0.35 

2.85 

0.12 

2  73 

2.92 

0.09 

2.83 

2.80 

0.09 

2.71 

2.18 

0.10 

2.06 

3.08 

0.10 

2.96 

2.54 

0.10 

2.44 

8.58 

0.10 

8.48 

1.09 

0.09 

1.00 

0.50 

0.03 

0.47 

0.52 

0.03 

0.49 

0.65 

0.03 

0.62 

0.38 

0.03 

0J5 

0.44 

0.03 

0.41 

0.53 

0.03 

0.50 

0.96 

0.09 

0.10 

a87 

8.97 

0.10 

8.87 

0.65 

0.04 

0.61 

1.92 

0.09 

1.83 

1.65 

0.07 

1.58 

0.97 

0.06 

0.91 

0.52 

0.06 

0.46 

0.91 

0.06 

0.85 

1.96 

0.06 

1.90 

1.96 

0.06 

1.90 

0.07 

2.85 

0.12 

2.73 

2.92 

0.09 

2.83 

2.80 

0.09 

2.71 

2.18 

0.10 

2.08 

3.08 

0.10 

2.98 

2.54 

0.10 

2.44 

a58 

0.10 

8.48 

1.09 

0.09 

1.00 

0.50 

0.03 

0.47 

0.52 

0.03 

0.49 

0.65 

0.03 

0.62 

0.38 

0.03 

0.35 

0.44 

0.03 

0.41 

0.53 

0.03 

0.50 

0.98 

0.09 

0.51 
11.05 
11.64 
0.51 
11.13 
1.26 
0.42 
0.84 
2.49 
0.24 
2.25 
2.05 
0.12 
1.93 
1.33 
02^ 
1.12 
0.79 
0.21 
0.58 
1.27 
0.21 
1.06 
2.49 
0.16 
2.33 
2.46 
0.14 
2.32 
0.43 
3.87 
0.43 
3.44 
3.94 
0.38 
3.56 
3.79 
0.38 
3.41 
2.89 
0.32 
2.57 
3.83 
0.16 
3.67 
3.36 
0.35 
3.01 
10.96 
0.50 
10.48 
1.50 
0.26 
1.24 
0.84 
0.25 
0.59 
0.81 
0.19 
0.62 
0.97 
0.19 
0.78 
0.60 
0.16 
0.44 
0.67 
0.16 
051 
0.80 
0.17 
0.63 
1.34 
0.24 

0.51 
11.06 
11.64 
0.51 
11.13 
1.26 
0.42 
0.84 
2.49 
0.24 
225 
2.05 
0.12 
1.93 
1.33 
0.21 
1.12 
0.79 
0.21 
0.58 
1^7 
0.21 
1.06 
2.49 
0.16 
2.33 
2.46 
0.14 
2.32 
0.09 
3.87 
0.43 
3.44 
3.94 
0.38 
3.56 
3.79 
0.38 
3.41 
2.89 
0.32 
2.57 
3.83 
0.16 
3.67 
3.36 
0.35 
3.01 
10.98 
0.50 
10.48 
1.50 
0.26 
1.24 
0.84 
0.25 
0.59 
0.81 
0.19 
0.62 
0.97 
0.19 
0.78 
0.60 
0.16 
0.44 
0.67 
0.16 
0.51 
OJO 
0.17 
0.63 
1.34 
0.24 

0.11 

1.05 

1.53 

0.11 

1.42 

0.54 

0.11 

0.43 

0.12 

0.04 

0.08 

0.04 

0.01 

0.03 

0.12 

0.04 

0.08 

0.13 

0.04 

0.09 

0.15 

0.04 

0.11 

0.10 

0.03 

0.07 

0.07 

0.02 

0.05 

0.03 

0.57 

0.06 

0.49 

0.57 

0.08 

0.49 

0.57 

0.08 

0.49 

0.24 

0.06 

0.18 

0.22 

0.01 

0.21 

0.28 

0.07 

0.21 

0.78 

0.11 

0.67 

0.13 

0.04 

0.09 

0.12 

0.04 

0.08 

0.15 

0.05 

0.10 

0.15 

0.06 

0.10 

0.12 

0.04 

0.06 

0.12 

0.04 

0.06 

0.13 

0.04 

0.09 

0.13 

0.04 

2.25 
12.10 
14.80 
2.25 
12.55 
3.39 
2.12 
1.27 
3.17 
0.84 
2.33 
2.25 
0.29 
1.96 
2.03 
0.83 
1.20 
1.50 
0.83 
0.67 
2.00 
0.83 
1.17 
2.97 
0.57 
2.40 
2.80 
0.43 
2.37 
0.46 
5.65 
1.72 
3.93 
5.67 
1.62 
4.05 
5.52 
1.62 
3.90 
3.96 
1.23 
2.75 
4.21 
0.33 
3.88 
4.62 
1.40 
3.22 
13.36 
2.21 
11.15 
2.26 
0.93 
1.33 
1.90 
1.23 
0.67 
1.62 
0.90 
0.72 
1.78 
0.90 
0.88 
1.26 
0.74 
0.52 
1.33 
0.74 
0.59 
1.50 
0.78 
0.72 
2.03 
0.84 

2.25 

12.10 

76094 
76094 
76094 
76095 

Magnetic  image,  both  breasts 

Magnetic  image,  botti  breasts  

Magnetic  image,  both  breasts  

Stereotacbc  breast  bKxisv 

14.80 
2.25 

12.55 
3.39 

76095 

2.12 

76095 

1.27 

76096 
76096 

X-f«y  ot  needto  wire,  breast  

X-ray  o(  needle  wire,  breast 

3.17 
0.84 

76096 
76096 
76066 
76096 
76100 

X-ray  ot  naedto  wire,  breast  „ 

2.33 
2.25 
0.29 
1.96 
2.03 

X-ray  exam,  breast  specimen 

X-ray  exam,  breast  specimen 

X-ray  exam  ot  body  section 

76100 

X-rav  exam  of  bodv  section 

0.83 

76100 

X-fav  dxflrn  oH  bodv  sdcbon      

1.20 

76101 
76101 
76101 
76102 
76102 
76102 
76120 

Cort^Jlex  body  sectioo  x-ray 

Comptex  btxJy  section  x-ray 

Comptex  body  section  x-ray  

Cortiptex  body  section  x-rays 

Complex  body  section  x-rays  

Complex  body  section  x-rays  

Cinematic  x-rays 

1.50 
0.83 
0.67 
2.00 
0.83 
1.17 
2.97 

76120 

26 

TC 

aii 

TC 

26 
TC 

26 

TC 

26 

TC 

26 
TC 

26 

TC 

»~ 

TC 

26 
TC 

26 

TC 

26 

TC 

26 

TC 

0.57 

76120 
76125 
76125 
76125 
76150 

Cinamatic  x-rays 

Cinematic  x-rays 

Cinematic  x-rays 

X-ray  exwn.  dry  procass  

2.40 
2.80 
0.43 
2.37 
0.12 

76365 

CAT  ^air  •<v  inraftTalinn 

5.65 

76365 

CAT  sram  Uy  inrttatltn^ 

1.72 

76365 

3.93 

76360 

5.67 

76300 

CAT  scan  for  noodo  biopsy  

1.62 

76360 

CAT  scan  tor  noodo  biopsy 

4.05 

76366 

CAT  scan  for  cvst  aw  lii  iilii » i  

5.52 

CAT  scan  for  cyst  aspiration  

1.62 

76366 

CAT  scan  for  cvst  asoiration 

3.90 

76370 

3.98 

78370 

1.23 

76370 
76375 

CAT  scan  tor  ttwrapy  guKte  

CAT  som,  ottMT  plwas 

2.75 
4.21 

76375 

CAT  scww.  other  pi«ws 

0.33 

76375 

3.88 

CAT  sew  Mk/m-vp  study 

4.62 

76380 

1.40 

CAT  scMi  to«ow-i4>  study 

3.22 

76400 
76400 
76400 
76606 

Magnebc  image,  bone  marrow 

Magnetic  image,  bone  marrow 

Ectw  exam  of  fwad 

13J6 
2.21 

11.15 
2.26 

78606 
78606 
78611 
78611 
76611 
76612 
78612 
76612 
78613 

Echo  exam  ot  head  

Echo  exam  ot  head  

Echo  exam  of  eye 

Ectx)  exam  of  eye 

Echo  exam  ot  eye 

Echo  exam  ot  aya  —   

Echo  exam  ot  aya — 

Echo  exam  ot  aya .._ „ 

Echo  exam  ot  aye.  wMsr  bath  

Echo  exam  of  aya,  wilar  bath  

Echo  exam  of  aye.  water  bath  

0.93 
1.33 
1.90 
1.23 
0.87 
1.62 
0.90 
0.72 
1.78 

76613 
78613 
76616 

2» 

TC 

26 
TC 

26 

TC 

28  "7 
TC 

26 

0.90 
0.88 

1.26 

78616 
78616 
76619 
76619 
76619 
76629 
76629 
76629 

Echo  exam  of  eya  _        .. 

Echo  exam  of  eya „.... 

Echo  exam  of  eya 

Echo  exam  of  eya 

Echo  exam  of  eya  — _ „ 

Echo  exam  of  eye 

Edio  axam  of  eya  — 

0.74 
0.52 
1.33 
0.74 
0J9 
1.50 
0.78 
0.72 

76636 
76636 

Echo  axam  ot  head  and  neck  

Echo  exam  of  head  and  nacit  

2.03 
OM 
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CPT'/ 
HCPCS2 


78536 

76604 

76604 

76604 

76645 

76645 

76645 

76700 

76700 

76700 

76705 

76705 

76705 

76770 

76770 

76770 

76775 

76775 

76775 

76778 

78778 

76778 

76800 

76800 

76800 

76805 

76805 

76805 

76810 

76810 

76810 

76815 

76815 

76815 

76816 

76816 

76816 

76818 

76818 

76818 

76825 

76825 

76825 

76826 

76826 

76826 

76827 

76827 

76827 

76828 

76828 

76828 

76830 

76830 

76830 

76856 

768S6 

76856 

76857 

76867 

76857 

76870 

76870 

76870 

76872 

76872 

76872 

76880 

76880 

76880 

76930 

76930 

76930 

76932 


MOO 


TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

h" 

TC 


26 

TC 


26 

TC 


26 

Tq 

26 

TC 
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Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Echo  exam  of  head  and  neck  ... 

Echo  exam  of  chest _.., 

Echo  exam  of  chest 

Echo  exam  o<  chest 

Echo  exam  of  breast  .„•. 

Echo  exam  of  breast 

Echo  exam  of  breast  „_.., 

Echo  exam  of  abdomen 

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  abdomen  back  wal 
Echo  exam  abdomen  back  wall 
Echo  exam  alxtomen  back  wall 
Echo  exam  abdomen  back  waN 
Echo  exam  abdomen  back  wa* 
Echo  exam  abdomen  back  wall 
Echo  exam  kidney  transplant  .... 
Echo  exam  kidney  trcinspteit  .... 
Echo  exam  ktdney  transplwit  .... 

Echo  exam  spinal  canal  ._ 

Echo  exam  spinal  canal  . 

Echo  exam  spnal  can^  

Echo  exam  of  pregnant  uterus  .. 
Echo  exam  of  pregnart  uterus  .. 
Echo  exam  of  pregnant  uterus  ... 
Echo  exam  of  pregnart  uterus 
Echo  exam  of  pregnant  utems  ... 
Echo  exam  of  pregnart  uterus  ... 
Echo  exam  of  pregnart  uterus  ... 
Echo  exam  of  pregrtart  uterus  ... 
Echo  exam  of  pregnant  utanjs  .„ 
Echo  exam  foloiwup  or  repeal .... 
Echo  exam  folowup  or  repeat .... 
Echo  exam  foltowup  or  repeal .... 

Fetal  btophyoical  prolle  ._ 

Fetal  t»ophy%cal  proMe  ..._ 

Fetal  biophysical  pniMe 

Echo  exam  of  fatri  haart 

Echo  exam  of  fetd  haart _ 

Echo  exaii  of  fetal  hewt  „. 

Echo  exam  of  fetat  hawt _ 

Echo  exam  of  fetit  heart  

Echo  exam  of  fetal  haart 

Echo  exam  of  fetal  haart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  haart  

Echo  exam  of  fetal  haart „.. 

Echo  exam  of  (etd  haart 

Echo  exam  of  fetal  heart  _ 

Echo  exam,  tanavaginal 

Echo  exam.  tranawagiiMil  ..._ 

Echo  exan\  trananaginal  ._ 

Echo  exam  of  paMs _ „.... 

Echo  exam  ol  paMs 

Echo  exam  of  peMs  „ 

Echo  exam  of  peMs 

Echo  exam  of  peMe 

Echo  exam  of  paMs  

Echo  exam  of  scrotum 

Echo  exam  of  scrotum 

Echo  exam  of  scrotum 

Echo  exam,  transrectal 

Echo  exam. 

Ecfw  exam.  

Echo  axam  of  exlraniily 

Echo  axarh  of  exkamity 

Echo  exam  of  extremity 

Echo  guida  lor  haart  sac  tap 
Echo  guide  for  heart  sac  tap 
Echo  guide  for  heart  sac  tap 
Echo  guide  for  heart  bnpsy  . 


Physkaan 

work 
RVUs'« 


0.00 

0.55 

0.55 

0.00 

0.54 

0.54 

0.00 

0.81 

0.81 

0.00 

0.59 

0.59 

0.00 

0.74 

0.74 

0.00 

0.58 

0.58 

0.00 

0.74 

0.74 

0.00 

1.13 

1.13 

0.00 

0.99 

0.99 

0.00 

1.97 

1.97 

0.00 

0.65 

0.65 

0.00 

0.57 

0.57 

0.00 

a77 

0.77 

0.00 

1.67 

1.67 

0.00 

0.83 

0.83 

0.00 

0.58 

0.58 

0.00 

0.56 

0.56 

OJOO 

a69 

ae9 
aoo 
a60 

0.69 
0.00 
0.38 
0.38 
0.00 
0.64 
0.64 
0.00 
0.69 
069 
0.00 
0.59 
0.59 
0.00 
0.67 
0.67 
0.00 
0.67  1 


Direct  in 

office 

practKe 

expanse 

RVUs 


Direct  out 
of  offne 
practKe 
e«)ense 
RVUs 


0.89 

0.89 

0.97 

0.97 

0.09 

0.09 

0.88 

0.88 

0.79 

0.79 

0.09 

0.09 

0.70 

0.70 

1.16 

1.16 

0.09 

0.09 

1.07 

1.07 

1.04 

1.04 

0.09 

0.09 

0.95 

0.95 

1.11 

1.11 

0.09 

0.09 

1.02 

1.02 

1.04 

1.04 

0.09 

0.09 

0.95 

0.95 

1.20 

1.20 

0.09 

0.09 

1.11 

1.11 

1.03 

1.03 

0.09 

0.09 

0.94 

0.94 

1.14 

1.14 

0.12 

0.12 

1.02 

1.02 

1.36 

1.36 

0.12 

0.12 

154 

1.24 

1.14 

1.14 

0.12 

0.12 

1.02 

1.02 

1.14 

1.14 

0.12 

0.12 

1.02 

1.02 

1.36 

1.36 

0.12 

0.12 

1.24 

1.24 

1.50 

1.50 

0.12 

0.12 

1.38 

1.38 

1.01 

1.01 

0.08 

0.08 

0.93 

0.93 

0.84 

0.64 

0.06 

0.08 

0.76 

0.76 

0.84 

0.84 

0.08 

0.08 

0.76 

0.76 

1.11 

1.11 

0.09 

009 

1.02 

1.02 

^24 

1.24 

0.00 

0.06 

1.15 

1.15 

1.04 

1.04 

0.09 

0.09 

0.95 

095 

1.12 

1.12 

0.09 

0.06 

1.03 

1.03 

0.98 

0.98 

0.09 

r.09 

0.89 

0.89 

1.30 

1.30 

0.09 

0.08 

1.21 

1.21 

0.10 

0.10 

0.06 

0.05 

0.05 

005 

aio 

aio 

Total  in 

oflica 

practKe 

expense 

RVUs 


1.10 

1.33 

0.24 

1.09 

1.11 

0.24 

0.87 

1.63 

0J30 

1J3 

1.42 

0.25 

1.17 

1.55 

0.28 

1.27 

1.42 

0.25 

1.17 

1.66 

0.28 

1.38 

1.54 

0.38 

1.16 

1.65 

0.38 

1.27 

2.18 

0.61 

1.57 

1.56 

0.30 

1.26 

1.54 

0.28 

1.26 

1.87 

0.33 

154 

2.23 

0.53 

1.70 

1.43 

0.29 

1.14 

1.20 

0.24 

0.96 

1.18 

0.23 

0.95 

1.53 

0.27 

1.26 

1.70 

0.27 

1.43 

1.37 

0.20 

1.17 

1.54 

0.26 

1.28 

1J7 

0.27 

1.10 

1.75 

0.25 

1.50 

0.30 

0.22 

0.08 

0.30 


Total  out 
oloffKe 
practKe 
emense 
RVUs 
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1.10 

1.33 

0.24 

1.09 

1.11 

0.24 

0.87 

1.63 

0.30 

1.33 

1.42 

0.25 

1.17 

1.56 

0.28 

^27 

1.42 

0.25 

1.17 

1.66 

0.28 

1.38 

1.54 

0.38 

1.16 

1.65 

0.38 

1.27 

2.18 

0.61 

1.57 

1.56 

0.30 

126 

1.54 

028 

126 

1.87 

0.33 

1.54 

223 

0.53 

1.70 

1.43 

029 

1.14 

120 

024 

0.96 

1.18 

023 

0.95 

1.53 

027 

126 

1.70 

027 

1.43 

1.37 

020 

1.17 

1.54 

026 

128 

1.37 

027 

1.10 

1.75 

025 

1.50 

0.30 

022 

0.06 

0.30 


Kilal- 

pradne 

RVUs 


0.08 

0.12 

0.04 

0.08 

0.11 

0.04 

0.07 

0.17 

0.05 

0.12 

0.13 

0.04 

0.09 

0.17 

0.06 

0.12 

013 

004 

0.09 

0.17 

0.05 

0.12 

0.17 

0.06 

0.09 

020 

0.07 

0.13 

0.38 

0.13 

025 

0.13 

004 

0.09 

0.11 

0.04 

0.07 

0.15 

0.05 

010 

0.17 

0.06 

0.12 

0.10 

0.05 

0.05 

0.18 

0.06 

0.13 

0.11 

0.02 

0.09 

0.15 

0.05 

0.10 

0.15 

0.05 

0.10 

0.10 

0.03 

0.07 

0.14 

0.04 

0.10 

0.15 

0.05 

0.10 

0.13 

0.04 

0.09 

015 

0.05 

0.10 

0.15 


Totoltn 
ofRca 


1.19 

2.00 

0.83 

1.17 

1.76 

0.82 

0.94 

2.61 

1.16 

1.45 

2.14 

0.88 

126 

2.46 

1.07 

1.39 

2.13 

0.87 

126 

2.57 

1.07 

1.50 

2.84 

1.59 

125 

2.84 

1.44 

1.40 

4.53 

2.71 

1.82 

2.34 

0.99 

1.35 

222 

0.89 

1.33 

2.79 

1.15 

1.64 

4.07 

225 

1.82 

2.36 

1.17 

1.19 

1.96 

0.87 

1.09 

1.85 

0.81 

1.04 

2.37 

1.01 

1.36 

2.54 

1.01 

1.53 

1.85 

061 

124 

2.32 

0.94 

1.38 

221 

1.01 

1.20 

2.47 

0.88 

1.59 

1.12 

0.94 

0.18 

1.12 


Total  out 
of  offioa 


1.19 

2.00 

0.83 

1.17 

1.76 

0.82 

0.94 

2.61 

1.16 

1.45 

2.14 

0.88 

126 

2.46 

1.07 

139 

2.13 

0.87 

126 

2.57 

1.07 

1.50 

2.84 

1.5S 

125 

2.84 

1.44 

1.40 

4.53 

2.71 

1.82 

2.34 

0.99 

1.35 

222 

0.89 

1J3 

2.79 

1.15 

1.64 

4.07 

225 

^JB^ 

2J6 

1.17 

1.19 

1.96 

0.87 

1.09 

1.85 

0.81 

1.04 

2J7 

1.01 

1.36 

2.54 

1.01 

1.53 

1.85 

0.81 

124 

2.32 

0.94 

1.38 

221 

1.01 

120 

Z*7 

0J8 

1.59 

1.12 

0.94 

0.18 

1.12 
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CPT'/ 
HCPCS' 


MOD 


76932 

26 

A 

76932 

TC 

A 

76934 

A 

76934 

26 

A 

76934 

TC 

A 

76936 

A 

76936 

26 

A 

76936 

TC 

A 

76938 

A 

76938 

26 

A 

76938 

TC 

A 

76941 

A 

76941 

26 

A 

76941 

TC 

A 

76942 

A 

76942 

26 

A 

76942 

TC 

A 

76945 

A 

76946 

26 

A 

76945 

TC 

A 

76946 

A 

76946 

26 

A 

76946 

TC 

A 

76948 

A 

76948 

26 

A 

76948 

TC 

A 

76950 

A 

76950 

26 

A 

76950 

TC 

A 

76960 

A 

76960 

26 

A 

76960 

TC 

A 

76965 

A 

76965 

26 

A 

76965 

TC 

A 

76970 

A 

76970 

26 

A 

76870 

TC 

A 

76975 

A 

76975 

26 

A 

76975 

TC 

A 

76986 

A 

76986 

26 

A 

76986 

TC 

A 

77261 

A 

77262 

A 

77263 

.„ 

A 

77280 

A 

77280 

26 

A 

77280 

TC 

A 

77286 

A 

77285 

26 

A 

77286 

TC 

A 

77290 

A 

77290 

26 

A 

77290 

TC 

A 

77296 

A 

77296 

26 

A 

77296 

TC 

A 

77300 

„...,„ 

A 

77300 

26 

A 

77300 

TC 

A 

77305 

A 

77306 

26 

A 

77306 

TC 

A 

77310 

A 

77310 

26 

A 

77310 

TC 

A 

77315 

.... 

A 

77315 

26 

A 

77315 

TC 

A 

77321 

A 

77321 

2B 

A 

77321 

TC 

A 

Status 


Description 


Echo  guide  tor  heart  biopsy  .. 
Echo  guide  tor  heart  biopsy  .. 

Echo  guide  tor  chest  tap  

Echo  guide  lor  chest  tap  

Echo  guide  tor  chest  tap  

Echo  guide  tor  ailery  repair  ... 
Echo  guide  tor  artery  repair  ... 
Echo  guide  for  artery  repair  ... 

Echo  exam  tor  drairnge  

Echo  exam  tor  drair«ge  

Ectx>  exam  tor  drainage  

Echo  guide  tor  transtusion  .... 

Echo  guide  for  transfusion 

Echo  guide  lor  transfusion 

Echo  guide  lor  biopsy 

Echo  guide  for  biopsy 

Ectn  guide  for  btopsy 

Echo  guide,  villus  sampimg  ... 
Echo  guide,  villus  sampling  ... 
Echo  guide,  villus  sampling  ... 
Echo  guide  lor  ammocentests 
Echo  guide  for  amniooerKeais 
Echo  guide  lor  amnioceniesis 
Echo  guide,  ova  aapiralian  .... 
Echo  guide,  ova  aspiration  .... 
Echo  guide,  ova  aspiration  .... 
Echo  guidance  radtotherapy  .. 
Echo  guidance  radkjiherapy  .. 
Echo  guidarx«  radiottwrapy  .. 
Echo  guidarv^  radotherapy  .. 
Echo  guidar«»  radottwrapy  .. 
Echo  guidance  radioltierapy  .. 
Echo  guidance  radtolherapy  .. 
Echo  guidance  radottwrapy  . 
Ectw  guidance  radoltwrapy  .. 
Ultrasound  exam  foUow-up  .... 
URraaound  exam  follow-up  ... 
URraaound  exam  toiow-up  „. 

Gl  andoacopic  ultrasound 

Gl  endoecopK:  ultrasound 

Ql  endoscopic  ultrasound 

Echo  exam  at  swgery  „ 

Echo  exam  at  surgery  

Echo  exam  at  surgery  

Radtabon  therapy  planning  ._ 
Radation  therapy  ptarming  ... 
Radalion  tlierapy  planrwig  _. 

Set  radiatior  thinpy  fiakj 

Sal  radution  therapy  iaU  ..~. 

Set  radiation  therapy  IMd 

Set  radnlion  therapy  fWd 

Set  radMton  therapy  laid 

Set  radMion  »wrapy  Md 

Sat  radMnn  ffwi^  Md  — 

Sol  radMon  therapy  Aeid 

Sfll  radMon  lhecv>y  field 

Sal  ridMiion  therapy  teld 

Sal  radhHon  therapy  field 

Sal  rartiatinn  Viarapy  field  __. 
Radnbon  therapy  doae  plan  . 
Radtttion  therapy  doae  plan  . 
RadMton  therapy  doaa  plan  . 
Radtabon  therapy  doaa  plan  . 
RadWton  therapy  doae  plan  . 
RadMion  therapy  dose  plan  . 
Radation  therapy  doae  plan  . 
Radabon  therapy  doae  plan  . 
Radabon  ttwrapy  doae  plan  . 
Radation  therapy  doaa  plan  . 
Radatxxi  therapy  doae  plan  . 
Radabon  therapy  doaa  plan  . 
Radation  therapy  port  plan  „ 
Radation  therapy  port  plan  .. 
Radabon  therapy  port  plan  .. 
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MKtcal  AasooMnn  Al  Righti  RBsarved.  Applicibla  FARS/1}f  ARS  Afiply 


Direct  In 

Direct  out 

Total  in 

Total  out 

Physician 

office 

of  office 

office 

of  office 

Mai- 

Total  in 
office 

Total  out 
of  office 

work 

practice 

practice 

practice 

practice 

practice 

RVUs'" 

expense 
RVUs 

ex»nse 
RVUs 

ex  Dense 
RVUs 

exiense 
RVUs 

RVUs 

0.67 

0.05 

0.05 

0.22 

0.22 

0,05 

0.94 

0.94 

0.00 

0.05 

0,05 

0.08 

0.08 

0,10 

0.18 

0.18 

0.67 

0.58 

0.58 

0,89 

0.89 

0.15 

1.71 

1.71 

0.67 

0.06 

0.06 

0.22 

0,22 

0.05 

0.94 

0.94 

0.00 

0.53 

0.53 

0.67 

0.67 

0.10 

0.77 

0.77 

1.99 

1.81 

1,81 

2.75 

2.75 

0.48 

5.22 

5.22 

1.99 

0.09 

0,09 

0.57 

0.57 

0.10 

2.66 

2.66 

0.00 

1.72 

1.72 

2.18 

2.18 

0.38 

2,56 

2,56 

0.67 

2.25 

2.25 

2.93 

2.93 

0.15 

3,75 

3.75 

0.67 

0.09 

0.09 

0.27 

0.27 

0.05 

0.99 

0.99 

0.00 

2.16 

2,16 

2.66 

2.66 

0.10 

2.76 

2.76 

1,34 

0.35 

0.35 

0.76 

0,76 

0.19 

2.29 

229 

1.34 

0.07 

0.07 

0.40 

0.40 

0.10 

1.84 

1.84 

0.00 

0^8 

0.28 

0.36 

0,36 

0.09 

0.45 

0.45 

0.67 

0.66 

0,66 

0.99 

0.99 

0.15 

1.81 

1.81 

0.67 

0.09 

0,09 

0.27 

0.27 

0.05 

0.99 

0.99 

0.00 

0.57 

0,57 

0.72 

0.72 

0.10 

0.82 

0.82 

0.67 

1,22 

1.22 

1.68 

1.68 

0.19 

2.54 

2.54 

0.67 

0.12 

012 

0.32 

0.32 

0.10 

1.09 

1.09 

0.00 

1.10 

1.10 

1,36 

1.36 

0.09 

1.45 

1.45 

0.38 

1.24 

1.24 

1,63 

1.63 

0.13 

2.14 

2.14 

0.38 

0.12 

0.12 

0.24 

0.24 

0.03 

0.65 

0.65 

0.00 

1,12 

1.12 

1.39 

1.39 

0.10 

1.49 

1.49 

0.38 

1.22 

1.22 

1.60 

1.60 

0.13 

2.11 

2.11 

0.38 

0.12 

0.12 

0.24 

0.24 

0.03 

0.65 

0.65 

0.00 

1.10 

1,10 

1.36 

1.36 

0.10 

1,46 

1.46 

0.58 

1.70 

1.70 

2.23 

2.23 

0.12 

2.93 

2.93 

0.58 

0.09 

0.09 

0.25 

0.25 

0.04 

0.87 

0.87 

0.00 

1.61 

1.61 

1.98 

1.98 

0.08 

2.06 

2.06 

0.58 

1.70 

1.70 

2.23 

2.23 

0.12 

2.93 

2.93 

0.58 

0.09 

0.09 

0.25 

0,25 

0.04 

0.87 

0.87 

0.00 

1.61 

1.61 

1.98 

1,98 

0.08 

2,06 

2.06 

1J4 

1.67 

1.67 

2.44 

2.44 

0.52 

4,30 

4.30 

1J4 

0,09 

0.09 

0.44 

0.44 

0.19 

1.97 

1.97 

0.00 

1.58 

1.58 

2.00 

2.00 

0.33 

2.33 

2.33 

0.40 

1.29 

1.29 

1.69 

1.69 

0.10 

2.19 

2.19 

0.40 

0.09 

0.09 

0.21 

0.21 

0.03 

0,64 

0.64 

0.00 

1.20 

1.20 

1.48 

1.48 

0.07 

1.55 

1.55 

0.81 

0,10 

0.10 

0.33 

0.33 

0.15 

1.29 

129 

0.81 

0.05 

0,05 

0.25 

0,25 

0.05 

1.11 

1.11 

0.00 

0.05 

0.05 

0.08 

0.08 

0.10 

0.18 

0.18 

1.20 

1.32 

1.32 

1.93 

1.93 

0J?5 

3.38 

3.38 

1.20 

0.09 

0.09 

0.39 

0.39 

0.08 

1.67 

1.67 

0.00 

1.23 

1.23 

1.54 

1.54 

0.17 

1.71 

1.71 

139 

0.62 

0.05 

1.08 

0,39 

0.09 

2.56 

137 

2.11 

0.99 

0.05 

1.70 

0.55 

0.14 

3.95 

2.80 

3.14 

2.20 

0.05 

3,41 

0.79 

0.20 

6.75 

4.13 

0.70 

3.01 

3.01 

3.88 

3.88 

0.26 

4.84 

4.84 

0.70 

0.08 

0.08 

0.26 

0,26 

0.05 

1.01 

1.01 

0.00 

2.93 

2.93 

3.62 

3,62 

0.21 

3.83 

3.83 

1.05 

4.33 

4.33 

5.59 

5.59 

0,41 

7.06 

7.05 

1.05 

0.08 

0.08 

0.34 

034 

0.07 

1.46 

1.46 

0.00 

425 

4.25 

5,25 

5,25 

0.34 

5.59 

5.59 

1.56 

5.65 

5.65 

7J5 

7.35 

0.50 

9.41 

9.41 

1.66 

0,08 

0.08 

0.47 

0,47 

0.11 

2.14 

2.14 

0.00 

5.57 

5.57 

6.88 

6JB6 

0.39 

7.27 

727 

4.57 

15.13 

15.13 

19.87 

19.87 

1.93 

26.37 

26.37 

4.57 

0,08 

0.08 

1,15 

1,16 

0.23 

5.95 

5.95 

0.00 

15.06 

15.06 

18.72 

18.72 

1.70 

20.42 

20.42 

0.62 

1,48 

1.48 

1.96 

1.96 

0.12 

2.70 

2.70 

0.62 

0,04 

0.04 

0.19 

0,19 

0.04 

0.85 

0.85 

0.00 

1.44 

1.44 

1.77 

1,77 

0.08 

1.85 

1.85 

0.70 

2.57 

2.57 

3J32 

332 

0.17 

4.19 

4.19 

0.70 

0.04 

0.04 

0.21 

0.21 

0.06 

0.96 

0.96 

OJOO 

2.53 

2.53 

3.11 

3,11 

0.12 

3.23 

323 

1.06 

3.02 

3.02 

3.96 

3,96 

0.22 

5.23 

523 

^J06 

0.04 

0.04 

0.30 

0.30 

0.07 

1.42 

1.42 

0.00 

2.98 

2.98 

3.66 

3,66 

0.15 

3.81 

331 

1.56 

3.98 

3.98 

5.26 

5.26 

0.28 

7.10 

7.10 

1.56 

0.04 

0.04 

0.42 

0.42 

0.11 

2.09 

2.09 

0.00 

3.94 

3.94 

4.84 

4.84 

0.17 

5.01 

5.01 

0J6 

4.33 

4.33 

5.56 

5.56 

0.30 

6.80 

6.80 

0.95 

0.05 

0.05 

0.28 

0.28 

0.06 

1.29 

129 

0.00 

4.28 

4,28 

5.27 

6.27 

0.24 

5.51 

531 

UMI 


CPT'/ 
HCPCS' 


77328 
77328 
77326 

mzr 

77327 

77327 

77328 

77328 

77328 

77331 

77331 

77331 

77332 

77332 

77332 

77333 

77333 

77333 

77334 

77334 

77334 

77336 

77370 

77401 

77402 

77403 

77404 

77406 

77407 

77408 

77409 

77411 

77412 

77413 

77414 

77416 

77417 

77419 

77420 

77425 

77430 

77431 

77432 

77470 

77470 

77470 

77600 

77600 

77600 

77606 

77605 

77606 

77610 

77610 

77610 

77615 

77615 

77615 

77620 

77620 

77620 

77750 

77750 

77750 

77761 

77761 

77761 

77762 

77762 

77762 

77763 

77763 

77763 

77778 
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ADDENDUM  C.-REUTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATION-CorTtinued 


MOO 


28 

TC 


28 

TC 

28 
TC 


28 
TC 


28 

TC 


26 

TC 


26 

TC 


28 

TC 


26 

TC 

28" 

TC 

28~ 

TC 


28 

TC 


26 

TC 


28 

TC 


28 

TC 


26 

TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnpbon 


Radalion  ttwrepy  doM  ptei  .„ 

Radtaiion  therapy  doM  ptei .._ 

RadUbon  therapy  dose  plan  .... 

RadUion  therapy  dose  plan  .... 

RacMion  therapy  doae  pian  .... 

Radtaiion  therapy  dose  plan  .... 

RadMon  therapy  doee  plan  .... 

Radtaiion  therapy  dose  plan  .... 

Radtabon  therapy  doee  ptan  .... 

Spectat  nOtttm  doaimelry 

Special  radalion  dosimelry  ._.. 

Spedai  radalion  doeintelry  ..„. 

Radtaiion  traabnart  akHs)  

Radtaiion  treatmart  aid(s)  

Radtaten  treatment  aid(s)  

Radtation  traalmerl  aid(s)  

Radtaiion  traalmert  aid(s)  

Radtaiion  treatmert  aid($) 

Radtaiion  traolmart  aid(s)  

Radtaiion  traalmeni  aid(s)  

Radtation  treatmeni  aid(s)  

Radtabon  phyaics  consu 

Radtaiion  physics  consu« 

Radtaiion  treamiert  detivery  .„.. 

Radalion  treatment  delivery 

Radalion  treatment  delivery 

Radtaiion  treatment  deNvery 

Radalion  traaimen  delivery 

Radalion  traalmert  delivery 

Radtaiion  treatmert  deliv»y 

Radalion  treatmert  delivery 

Radtaiion  treatmert  delivery 

Radtabon  treatmert  delivery 

Radtaiion  traalmert  delivery 

Radtaiion  traalmert  delivery 

Radalion  treatmert  delivery 

Radiotogy  port  film(») 

WeeWy  radalion  ther^^ 

Weeldy  radalion  ther^>y „.. 

Weeldy  radation  ther^>y 

Weeldy  radabon  ther^>y 

Radtaiion  therapy  mar^agemert 

SteiaolBCbc  rwrlalim  trmt 

Special  radalion  Iraaliriert 

Speoal  radabon  treatmert 

Speciai  radalion  traalmert 

Hyperthermta  Ireatnwrt 

Hypertharmta  lieabiiert 

Hyperthermta  trealmert  ..„_.„_. 

HyperlheiiiMi  traalmart _.... 

Hyperthermta  liealiiieil  ... 

Hyperthermta  traalmert  ...„.....„ 


Hyperttwrmta  treatmert 


Hyperthermta  lieuliiieil 
Hyperthermta  trealmert 
Hyperttwmta  traalmert  , 
Hypetttwiiiu  traalmert  , 


Hyperthermta  bwlmert 

trrluse  radoacfve  materials 
Intuaa  radoadiva  materials 
Infuse  radoacttva  maleriata 
Radoetamert  appicalion  .... 
Radoetamert  appHcatton  _. 
Radtaelemert  appbcsHon  ..„ 
Radoetamert  appfcabon  „.. 
Radoetamert  appMbaUon  „.. 
appicabon  .... 


Radoetamert  appicabon 
Radoetamert  appHnalicin 
Radoetamert  appKcabon 


Physician 

tworfc 
RVUs»« 


0.93 

0.93 

0.00 

1.39 

1.39 

0.00 

2.09 

Z09 

0.00 

0.87 

0.87 

0.00 

0.54 

0.54 

0.00 

0.84 

0.84 

0.00 

1.24 

1.24 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.60 

1.61 

2.44 

3.60 

1.81 

7.93 

2.09 

2.09 

0.00 

1.56 

1.56 

0.00 

2.09 

2.09 

0.00 

1.56 

1.56 

0.00 

2.09 

2.09 

0.00 

1.56 

1.56 

0.00 

4.59 

4.59 

0.00 

3.56 

3.56 

0.00 

5.35 

5.35 

0.00 

8.01 

8.01 

0.00 

4.66 


Direct  in 

office 

practice 

ejQMnss 

RVU 


4.19 

0.04 

4.15 

5.04 

0.04 

5.00 

7.63 

0.04 

7.59 

4.2S 

0.05 

4.20 

0.50 

0.03 

0.47 

0.88 

0.03 

0.85 

1.01 

0.03 

038 

2J0 

4.54 

2.47 

2.47 

2.47 

2.47 

2.47 

2.93 

2.93 

2.S3 

3.40 

3.40 

3.40 

3.40 

3.40 

0.79 

1.56 

1.02 

1.22 

1.24 

1.11 

1.71 

5.93 

0.06 

5.87 

2.69 

0.11 

2.58 

2.69 

0.11 

2.58 

1.06 

0.10 

0.95 

1.05 

0.10 

0.95 

1.94 

0.11 

1.83 

2.10 

0.19 

1.91 

1.21 

0.11 

1.10 

153 

o.n 

1.42 
1.68 
0.11 
1.57 
1.88 


Oirecloul 
o(  office 
practice 
experan 
RVUs 


4.19 

0.04 

4.15 

5.04 

0.04 

5.00 

7.63 

0.04 

7.59 

4.25 

0.05 

4.20 

0.50 

0.03 

0.47 

0.68 

0.03 

0.86 

1.01 

0.03 

0.98 

0.04 

0.11 

0.05 

0.05 

0.05 

0.05 

0.05 

0.05 

0.06 

0.05 

0.05 

0.05 

0.06 

0.05 

0.05 

0.05 

0.13 

0.12 

0.12 

0.10 

0.16 

0.16" 

5.93 

0.06 

5.87 

2.69 

0.11 

2.58 

2.69 

0.11 

2.58 

1.05 

0.10 

0.95 

1.05 

0.10 

0.95 

1.94 

0.11 

1.63 

2.10 

0.19 

1.91 

1.21 

0.11 

1.10 

1.53 

0.11 

1.42 

1.68 

ail 

1.57 
1.86 


Total  in 

office 

practice 

ewense 

RVUs 


5.38 

0.27 

5.09 

6.51 

037 

8.14 

9.86 

0.54 

0.32 

5.38 

0.27 

5.12 

0.76 

0.16 

0.59 

1.29 

0.23 

1.08 

1.56 

0.33 

1.23 

2.85 

5.5S 

3.03 

3.03 

3.03 

3.03 

3.03 

3.61 

3.61 

3.61 

4.18 

4.18 

4.18 

4.18 

4.18 

0.98 

2.74 

1.62 

2.06 

2.35 

1.78 

3.91 

7.88 

0.58 

7J0 

3.68 

0.50 

3.18 

3.82 

0.62 

3.20 

1.69 

0.49 

1.20 

1.82 

0.61 

1.21 

2.78 

0.50 

2.28 

9.65 

1.31 

2.34 

2J5 

0.97 

1.38 

3.16 

1.39 

1.77 

3.97 

2.00 

1.97 

3.15 


Total  out 
of  office 
practice 
eiosnse 
RVUs 


5.36 

0.27 

5.09 

6.51 

0.37 

6.14 

9.86 

0.54 

9.32 

5.38 

027 

5.12 

0.75 

0.18 

0.58 

^29 

023 

1.08 

156 

0.33 

^23 

0.09 

0.18 

0.09 

0.09 

0.09 

0.O9 

0.09 

0.09 

0.09 

0.09 

0.09 

0.00 

0.09 

0.09 

0.09 

0.07 

1.00 

0.53 

0.72 

0.96 

0.62 

2.02 

7.86 

0.58 

7.30 

3.68 

0.50 

3.18 

3.82 

0.62 

3.20 

1.69 

0.49 

1.20 

1.82 

0.61 

121 

2.78 

050 

228 

3.65 

1.31 

2.34 

Z35 

0.97 

1.38 

3.16 

1.39 

1.77 

3.97 

2.00 

1.97 

3.15 


lutal- 

practice 

RVUs 


021 

0.06 

0.15 

0.30 

O.OQ 

021 

0.44 

0.14 

0.30 

0.09 

0.08 

0.03 

0.12 

0.04 

0.08 

0.18 

0.06 

0.12 

027 

0.08 

0.19 

0.18 

021 

0.11 

0.11 

0.11 

0.11 

0.11 

0.13 

0.13 

0.13 

ai3 

0.15 

0.15 

0.15 

0.15 

0.04 

023 

0.11 

0.17 

023 

0.12 

0.40 

0.80 

0.14 

0.66 

029 

0.11 

0.18 

0.39 

0.14 

025 

029 

0.11 

0.18 

0.30 

0.14 

025 

029 

0.11 

0.18 

0.38 

0.30 

0.08 

0.39 

023 

0.16 

0.57 

0.35 

022 

0.77 

0.50 

027 

0.45 


Total  in 
office 


6.50 
126 
524 
820 
1.85 
6.35 
12J9 
2.77 
9.02 
635 
120 
5.15 
1.41 
0.74 
0.67 
2J1 
1.13 
1.18 
3.07 
1.66 
1.42 
3.03 
5.80 
3.14 
3.14 
3.14 
3.14 
3.14 
3.74 
3.74 
3.74 
451 
453 
453 
453 
453 
1.02 
657 
3.34 
4.87 
6.18 
3.71 
1224 
10.75 
2.79 
7.96 
5.53 
2.17 
3.36 
6.30 
2.85 
3.45 
354 
^16 
1.38 
4.30 
254 
1.46 
4.63 
217 
2.46 
8.62 
620 
2.42 
650 
4.76 
1.54 
9.08 
7.09 
1.99 
12.75 
1051 
224 
826 


Total  out 
of  office 


6.50 
126 
524 
820 
156 
655 
12.30 
2.77 
9.62 
6.35 
120 
5.15 
1.41 
0.74 
0.67 
251 
1.13 
1.18 
3.07 
1.85 
1.42 
027 
0.39 
020 
020 
020 
020 
020 
022 
022 
022 
022 
024 
024 
024 
024 
0.11 
4.83 
225 
3.33 
4.79 
2.55 
10.35 
10.75 
2.79 
7.96 
5.53 
2.17 
3.36 
6.30 
2.85 
3.45 
3.54 
2.16 
1.38 
4.30 
2.84 
1.46 
4.63 
217 
2.46 
8.62 
620 
2.42 
6.30 
4.76 
1.54 
9.06 
7.09 
1.99 
12.75 
1051 
224 
826 


'  CPT  code*  and  bMcnpoora  oiHy  «f»  copyrtgrn  1 996  Amahcw  Msfcri 
'  CapyngtNl  994  Amoncan  Damn  AtsocMSon.  All  nghti  rw«rv«(L 
'♦IndcMw  RVUS  in  noHorKtadtef  Payment 
*' \Mnk  fMJS  Inosasad  in  slobal  surreal  pack^^a. 


AD  FkgMi  Raaarvad  Adplcabla  FARS/DFARS  Apply. 
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CPT'/ 
HCPCS^ 


77776 

77776 

77777 

77777 

77777 

77778 

77778 

77778 

77781 

77781 

77781 

77782 

77782 

77782 

77783 

77783 

77783 

77784 

77784 

77784 

77789 

77789 

77789 

77790 

77790 

77790 

78000 

78000 

78000 

78001 

78001 

78001 

78003 

78003 

78003 

78006 

78006 

78006 

78007 

78007 

78007 

78010 

78010 

78010 

78011 

78011 

78011 

78015 

78015 

78015 

78016 

78016 

78016 

78017 

78017 

78017 

78018 

78018 

78018 

78070 

78070 

78070 

78075 

78075 

78075 

78102 

78102 

78102 

78103 

78103 

78103 

78104 

78104 

78104 


MOO 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


2^ 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  iNFORMATioff-Contmued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Radnelement  application  

Radioeieinent  application  

RadkMlennent  application  

Radioelefnent  application  

Radioelement  application  

Radioelement  application  

RadkMlement  application  

RadkMtement  application  

High  imensity  txachytherapy  .. 
High  inlensity  brachyttterapy  .. 
High  Inlensity  brachytherapy  .. 
High  Intensity  brachytherapy  .. 
High  intensity  brachytherapy  .. 
High  imensity  brachytherapy  .. 
High  IrMensity  brachyttwrapy  .. 
High  intensity  brachyttierapy  .. 
High  intensity  brachyttierapy  .. 
High  ir^ensHy  brachytherapy  .. 
High  Inlensity  brachyttterapy  .. 
High  Intensity  brachytherapy  .. 

Ractoeiement  appic^ftkxi  

Radioelenient  application  

Radioelement  application  

RadtoderrwrK  handing 

RadnelemenI  handing 

Radoeiemert  handing 

Thyroid,  single  >4take  

Thyroid,  single  uptake  

Thyroid,  single  uftake  ». 

Thyroid,  muttple  uptakes ». 

Thyroid,  mutiple  uptakes „. 

Thyroid,  muKpte  uptakes 

Thyroid  suppress/Stimul _.. 

Thyroid  suppresa/stimul 

Thyroid  suppress/stimul 

Thyroid,  imaging  with  uptake  . 
Thyroid,  imaging  Mth  uptake  . 
Thyroid,  Imagirxi  vvith  uptake  . 
Thyroid.  Image,  mult  uptakes 
Thyroid,  image,  mult  uptakes 
Thyroid,  image,  mult  uptakes 

Thyroid  imaging  

Thyroid  Imaging  

Thyroid  imaging  „. 

Thyroc)  imaging  vnith  Ikxw  

Thyrori  imaging  with  Hon 

Thyroid  imaging  «Mth  How  

Thyroid  met  imaging 

ThyroKl  met  imagirtg 

Ttiyroad  met  imaging 

Ttfyroidmet  imagin(^stixSes  .. 
Thyroid  met  imaging/studies  .. 
Thyroid  met  Irrwging/studns  .. 

ThyroKl  met  imaging,  mul 

Thyro«]  met  imagir>g,  muK 

Thyroid  met  Imaging.  muN  

Thyroid,  met  Imaging,  body  ... 
Thyroid,  met  Imaging,  body  ... 
Ttfyroid,  met  Imaging,  body  ... 
Parathyroid  nuclear  imaging  .. 
Parathyroid  nuclear  imaging  .. 
ParathyrakJ  nudear  imaging  .. 

Adrenal  nuclear  imaging 

Adranal  nudear  intaging 

Adrer^  nuclear  vnagmg • 

Bone  marrom  Imaging,  ltd 

Bone  marrow  Imaging.  Rd 

Bone  marrow  Imaging,  Rd 

Bone  marrow  Imaging,  muN  .. 
Bone  marrow  imaguig.  mult  . 
Bone  marrow  imaging,  mull .. 
Bone  marrow  imagir>g.  body  . 
Bone  marrow  imagvig.  body  . 
Bone  marrow  imaging,  body  . 


Physician 

work 
RVUs" 


Direct  In 

office 

practice 

expense 

RVUs 


4.66 
0.00 
6.99 
6.99 
0.00 
10.46 
10.46 
0.00 
1.55 
1.55 
0.00 
2.33 
2.33 
0.00 
3.49 
3.49 
0.00 
5.24 
5.24 
0.00 
1.05 
1.05 
0.00 
1.05 
1.05 
0.00 
0.19 
0.19 
0.00 
0.26 
026 
0.00 
0.33 
0.33 
0.00 
0.49 
0.49 
0.00 
0.50 
0.50 
0.00 
0.39 
0.39 
0.00 
0.45 
0.45 
0.00 
0.67 
0.67 
0.00 
0.82 
0.82 
0.00 
0.87 
0.87 
0.00 
0.95 
0.95 
0.00 
0.82 
0.82 
0.00 
0.74 
0.74 
0.00 
0.56 
0.55 
0.00 
0.75 
0.75 
0.00 
0.80 
0.80 
0.00 


0.11 

1.55 

2.02 

0.11 

1.91 

2.48 

0.11 

2.37 

2.74 

0.11 

2.63 

2.94 

0.11 

2.83 

3.05 

0.11 

2.94 

3.26 

0.11 

3.15 

0.72 

0.09 

0.63 

0.97 

0.04 

0.93 

2.20 

0.10 

2.10 

3.63 

0.10 

3.53 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

3.63 

0.10 

3.53 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

5.11 

0.11 

5.00 

6.39 

0.11 

6.28 

5.11 

0.11 

5.00 

7.65 

0.11 

7.54 

5.11 

0.11 

5.00 

6.82 

0.10 

6.72 

2.46 

0.10 

2.38 

2.48 

0.10 

2.38 

4.30 

0.10 

4.20 


Direct  out 

ol  office 

practice 

e«>ense 

RVUs 


Total  In 

office 

practice 

expense 

RVUs 


0.11 

1.55 

2.02 

0.11 

1.91 

2.48 

0.11 

2.37 

2.74 

0.11 

2.63 

2.94 

0.11 

2.83 

3.05 

0.11 

2.94 

3.26 

0.11 

3.15 

0.72 

0.09 

0.63 

0.97 

0.04 

0.93 

2.20 

0.10 

2.10 

3.63 

0.10 

3.53 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

3.63 

0.10 

3.53 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

5.11 

0.11 

5.00 

6.39 

0.11 

6.28 

5.11 

0.11 

5.00 

7.65 

0.11 

7.54 

5.11 

0.11 

5.00 

6.82 

0.10 

6.72 

2.48 

0.10 

2.38 

2.46 

010 

2.38 

4.30 

0.10 

4.20 


Total  out 
of  office 
practice 
exper\se 
RVUs 


1.23 

1.92 

4.15 

1.77 

2.38 

5.53 

2.57 

2.96 

3.97 

0.50 

3.47 

4.40 

0.68 

3.72 

4.80 

0.95 

3.85 

5.46 

1.36 

4.10 

1.14 

0.36 

0.78 

1.44 

0.30 

1.14 

2.74 

0.17 

2.57 

4.51 

0.19 

4.32 

3.12 

020 

2.92 

3.18 

024 

2.94 

4.57 

024 

4.33 

3.15 

022 

2.93 

3.17 

0.23 

2.94 

6.42 

029 

6.13 

8.03 

0.33 

7.70 

6.49 

0.34 

6.15 

9.S2 

036 

926 

6.45 

0.33 

6.12 

8.57 

0.30 

827 

3.18 

025 

2.93 

325 

0.30 

2.95 

5.48 

0J1 

5.17 


'  CPT  oodH  arid  daK3ip6oris  onty  •«  copyngt^  1966  Amencari  k4adical  Assocatori.  All  nghti  f^ot^^ 
>Ccpyn(^  ig»«  Amarlcar  Dental  SMoaUbon.  M  nghts  raawvad. 


*  *  Inamaa  RVUi  are  not  tor  MadBai*  Paymanl. 
'  Worti  RVU*  ncwwd  m  glctial  Mjrgical  padtage 


Mal- 
practice 
RVUs 


123 

1.92 

4.15 

1.77 

2.38 

5.53 

2.57 

2.96 

3.97 

0.50 

3.47 

4.40 

0.68 

3.72 

4.80 

0.95 

3.85 

5.46 

1.36 

4.10 

1.14 

0.36 

0.78 

1.44 

0.30 

1.14 

2.74 

0.17 

2.57 

4.51 

0.19 

4.32 

3.12 

020 

2.92 

3.18 

024 

2.94 

4.57 

024 

4.33 

3.15 

022 

2.93 

3.17 

023 

2.94 

6.42 

029 

6.13 

8.03 

0.33 

7.70 

6.49 

0.34 

6.15 

9.62 

0.36 

926 

6.45 

0.33 

6.12 

8.57 

0.30 

827 

3.18 

025 

2.93 

325 

0.30 

2.95 

5.48 

0J1 

5.17 


0.31 

0.14 

0.71 

0.45 

0.26 

0.98 

0.67 

0.31 

1.32 

0.11 

121 

1.37 

0.16 

121 

1.44 

023 

121 

1.56 

0.35 

121 

0.10 

0.07 

0.03 

0.10 

0.07 

0.03 

0.07 

0.01 

0.06 

0.10 

0.02 

0.08 

0.08 

0.02 

0.06 

0.18 

0.03 

0.15 

0.19 

0.03 

0.16 

0.14 

0.03 

0.11 

0.18 

0.03 

0.15 

021 

0.05 

0.16 

0.27 

0.06 

0.21 

028 

0.06 

0.22 

0.39 

0.06 

0.33 

0.15 

0.04 

0.11 

0.38 

0.05 

0.33 

0.17 

0.04 

0.13 

0.24 

0.05 

0.19 

0.30 

0.06 

0.25 


Total  in 
office 


Total  out 
of  office 


6.20 
2.06 

11.85 
921 
2.64 

16.97 

13.70 
3.27 
6.84 
2.16 
4.68 
8.10 
3.17 
4.93 
9.73 
4.67 
5.06 

12.26 
6.95 
5.31 
2.29 
1.48 
0.81 
2.59 
1.42 
1.17 
3.00 
0.37 
2.63 
4.87 
0.47 
4.40 
3.53 
0.55 
2.98 
3.85 
0.76 
3.09 
526 
0.77 
4.49 
3.68 
0.64 
3.04 
3.80 
0.71 
3.09 
7.30 
1.01 
629 
9.12 
121 
7.91 
7.64 
1.27 
6.37 

10.96 
1.37 
9.59 
7.42 
1.19 
6.23 
9.69 
1.09 
8.60 
3.90 
0.84 
3.06 
4.24 
1.10 
3.14 
6.58 
1.16 
5.42 


620 
2.06 
11.85 
921 
2.64 
16.97 
13.70 
327 
6.84 
2.16 
4.68 
8.10 
3.17 
4.93 
9.73 
4.67 
5.06 
1226 
6.95 
5.31 
229 
1.48 
0.81 
2.59 
1.42 
1.17 
3.00 
0.37 
2.63 
4.87 
0.47 
4.40 
3.53 
0.55 
2.98 
3.85 
0.76 
3.09 
526 
0.77 
4.49 
3.68 
0.64 
3.04 
3.80 
0.71 
3.09 
7.30 
I.OH 
629 
9.12 
121 
7.91 
7.64 
127 
6.37 
10.96 
1.37 
9.59 
7.42 
1.19 
623 
9.69 
1.09 
8.60 
3.90 
0.64 
3.06 
424 
1.10 
3.14 
6.58 
1.16 
5.42 
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ADDENDUM  C.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATIOW-Continued 


Status 


78110 

A 

78110 

26 

A 

78110 

TC 

A 

78111 

A 

78111 

26 

A 

78111 

TC 

A 

78120 

A 

78120 

26 

A 

78120 

TC 

A 

78121 

A 

78121 

26 

A 

78121 

TC 

A 

78122 

A 

78122 

26 

A 

78122 

TC 

A 

78130 

A 

78130 

26 

A 

78130 

TC 

A 

78135 



A 

78135 

26 

A 

78135 

TC 

A 

78140 

A 

78140 

26 

A 

78140 

TC 

A 

78160 

A 

78160 

26 

A 

78160 

TC 

A 

78162 

A 

78162 

26 

A 

78162 

TC 

A 

78170 

A 

78170 

26 

A 

78170 

TC 

A 

78172 

26 

A 

78185 

A 

78185 

26 

A 

78185 

TC 

A 

78190 

A 

78190 

26 

A 

78190 

TC 

A 

78191 

A 

78191 

26 

A 

78191 

TC 

A 

78195 

A 

78196 

26 

A 

78195 

TC 

A 

78201 

A 

78201 

26 

A 

78201 

TC 

A 

78202 

A 

78202 

26 

A 

78202 

TC 

A 

78206 



A 

78205 

26 

A 

78205 

TC 

A 

78215 

A 

78215 

26 

A 

78215 

TC 

A 

78216 

A 

78216 

26 

A 

78216 

TC 

A 

78220 

A 

78220 

26 

A 

78220 

TC 

A 

78223 

^., 

A 

78223 

26 

A 

78223 

TC 

A 

78230 

A 

78230 

26 

A 

78230 

TC 

A 

78231 

A 

78231 

26 

A 

78231 

TC 

A 

78232 

A 

Deacription 


Ptasma  voiume.  single 

Ptasma  votume,  sir^le 

Plasma  volume,  single , 

Plasma  volume,  muttiple ... 
Plasma  volume,  muttiple  .., 
Plasma  volume,  multipte  ... 

Red  cell  mass,  single  

Red  ceil  mass,  single  

Red  ceil  mass,  single  

Red  cell  mass,  multiple  .... 
Red  cell  mass,  multiple  .... 
Red  cell  mass,  multiple  .... 

Blood  volume 

Blood  volume 

Blood  volume 

Red  cell  survival  study 

Red  cell  survtvai  sbidy 

Red  cell  survivai  study 

Red  cell  survival  kinetics  .. 
Red  cell  survival  kinetics  .. 
Red  ceil  survival  kir>etics  .. 

Red  cell  sequestration 

Red  cell  sequestration 

Red  cell  sequestration 

Plasma  iron  turnover ._. 

Plasma  iron  turnover  

Plasma  iron  turrxTver  

Iron  aljsorption  exam 

Iron  atjsorption  exam 

Iron  absorption  exam 

Red  cell  iron  utilization  

Red  cell  iron  jblization  

Red  Gen  iron  utilization  

Total  txxly  iron  estimation 

Spleen  imaging  

Spleen  imaging 

Spleen  imaging  „ 

Platelet  survive. 
Platelet  survival. 
Platelet  survival. 

Platelet  survivai _ 

Platelet  survrval , 

Platelet  survival 

Lymph  system  Imagirtg 

Lymph  system  imaging 

Lymph  system  imaging 

Liver  imaging  

Liver  imaging  

Liver  imaging  _.., 

Liver  Imaging  vwtfi  flow 

LJver  imaging  with  flow  „ 

Liver  imaging  with  flow  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  and  spleen  imaging  

Liver  and  spleen  imaging  

Liver  and  spleen  imaging  

Liver  &  spleen  Image,  flow  ... 
LA^er  A  spleen  image,  flow  ... 
Liver  &  spleen  image,  flow  ... 

Liver  furKtwn  study 

Liver  function  study 

Liver  function  study 

Hepatobiliary  Imaging  

Hepatobiliary  imaging  

HepatobAary  imaging 

Salivary  gland  imaging  

Salivary  gland  imaging  „.. 

SaHvary  gland  imaging  

Serial  salivary  imaging 

Serial  salivary  imaging 

Serial  salivary  imaging _.. 

Salivary  gland  function  exam 


Physkaan 

work 
RVUs" 


.  kinetics 

,  kinetKS 
.  kinetics 


0.19 

0.19 

0.00 

0.22 

0.22 

0.00 

0.23 

0.23 

0.00 

0.32 

0.32 

0.00 

0.45 

0.45 

0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0J33 

0.00 

0.45 

0.45 

0.00 

0.41 

0.41 

0.00 

0.53 

0.40 

0.40 

0.00 

1.09 

1.09 

0.00 

0.61 

0.61 

0.00 

1.20 

1.20 

OM 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.71 

0.71 

0.00 

0.49 

0.49 

0.00 

0.57 

0.57 

0.00 

0.49 

0.49 

0.00 

0.84 

0.84 

0.00 

0.45 

0.45 

0.00 

0.52 

0.52 

0.00 

0.47 


Direct  in 

office 

practice 


0.50 

0.04 

0.46 

050 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

7.65 

0.11 

7.54 

7.65 

0.11 

7.54 

0.50 

0.04 

0.46 

0.50 

OM 

0.46 

0.50 

0.04 

0.46 

0.04 

2.48 

0.10 

2.38 

7.65 

0.11 

7.54 

0.50 

0.04 

0.46 

6.82 

0.10 

6.72 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

5.41 

0.13 

5.28 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

4J0 

0.10 

4.20 

5.56 

0.10 

5.46 

248 

0.10 

2.38 

2.48 

0.10 

2.38 

2.48 


Direct  out 
of  office 
practice 
eimense 
RVUs 


0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

7.65 

0.11 

7.54 

7.65 

0.11 

7.54 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.04 

2.48 

0.10 

2.38 

7.65 

0.11 

7.54 

0.50 

0.04 

0.46 

6.82 

0.10 

6.72 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

5.41 

0.13 

5.28 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

4.30 

0.10 

4.20 

5.56 

0.10 

5.46 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

^48 


Total  in 

offtce 

practice 

enwroe 

RVUs 


0.66 

0.09 

0.57 

0.69 

0.10 

0.59 

0.68 

0.10 

0.58 

0.72 

0.12 

0.60 

0.77 

0.15 

0.62 

0.79 

0.19 

0.60 

9.55 

0.29 

9.26 

9.52 

0.28 

9.24 

0.74 

0.13 

0.61 

0.75 

0.15 

0.60 

0.78 

0.15 

0.63 

0.17 

3.16 

0.22 

2.94 

9.66 

039 

927 

0.85 

0.19 

0.66 

8.65 

0.40 

8.25 

3.17 

0.23 

2.94 

3.18 

0.24 

2.94 

6.84 

0.33 

6.51 

3.18 

0.24 

2.94 

3.21 

0.26 

2.95 

5.41 

0.24 

5.17 

7.03 

0J2 

6.71 

3.17 

0.23 

2.94 

3.20 

0.25 

2.95 

3.18 


Total  out 
oloTice 
practice 

expense 
RVUs 


0.66 

0.09 

0.57 

0.69 

0.10 

0.59 

0.68 

0.10 

0.58 

0.72 

0.12 

0.60 

0.77 

0.15 

0.62 

0.79 

0.19 

0.60 

9.55 

0.29 

9.26 

9.52 

0.28 

9.24 

0.74 

0.13 

0.61 

0.75 

0.15 

0.60 

0.78 

0.15 

0.63 

0.17 

3.16 

0.22 

2.94 

9.66 

0.39 

927 

0.85 

0.19 

0.66 

8.65 

0.40 

8.25 

3.17 

0.23 

2.94 

3.18 

0.24 

2.94 

6.84 

0.33 

6.51 

3.18 

0.24 

2.94 

32^ 

0.26 

2.95 

5.41 

0.24 

5.17 

7.03 

a32 

6.71 

3.17 

02Z 

2.94 

3.20 

0.25 

2.95 

3.18 


Mal- 
practice 

RVUs 


0.07 

0.01 

0.06 

0.18 

0.02 

0.16 

0.13 

0.02 

0.11 

0.19 

0.02 

0.17 

0.31 

0.03 

0.28 

0.21 

0.04 

0.17 

0.34 

0.04 

0.30 

0.28 

0.04 

0.24 

0.24 

0.02 

0.22 

0.22 

0.03 

0.19 

0.35 

0.03 

0.32 

0.04 

0.18 

0.03 

0.15 

0.42 

0.07 

0.35 

0.48 

0.04 

0.44 

0.30 

0.06 

0.25 

0.18 

0.03 

0.15 

0.21 

0.04 

0.17 

0.41 

0.05 

0.36 

0.20 

0.03 

0.17 

0.26 

0.04 

0.21 

0.26 

0.03 

0.22 

0.28 

0.06 

0.22 

0.17 

0.03 

0.14 

023 

0.04 

0.19 

0.24 


Total  in 
office 


0.92 
0.29 
0.63 
1.09 
034 
0.75 
1.04 
0.35 
0.69 
1.23 
0.46 
0.77 
1.53 
0.63 
0.90 
1.61 
0.84 
0.77 
10.53 
0.97 
9.56 
10.41 
0.93 
9.48 
1.31 
0.48 
0.83 
1.42 
0.63 
0.79 
^M 
0.59 
0.96 
0.74 
3.74 
0.65 
3.09 
11.17 
1.55 
9.62 
1.94 
0.84 
1.10 
10.15 
1.65 
8.50 
3.79 
0.70 
3.09 
3.90 
0.79 
3.11 
7.96 
1.09 
6.87 
3.87 
0.76 
3.11 
4.03 
0.87 
3.16 
6.15 
0.76 
5.39 
8.15 
1.22 
6.93 
3.79 
0.71 
3.08 
3.95 
0.81 
3.14 
3.88 


Total  out 
of  office 


0.92 
0.29 
0.63 
1.09 
0.34 
0.75 
1.04 
0.35 
0.69 
1.23 
0.46 
0.77 
1.53 
0.63 
0.90 
1.61 
0.84 
0.77 
10.53 
0.97 
9.56 
10.41 
0.93 
9.48 
1.31 
0.48 
0.83 
1.42 
0.63 
0.79 
1.54 
0.59 
0.95 
0.74 
3.74 
0.65 
3.09 
11.17 
156 
9.62 
1.94 
OM 
1.10 
10.15 
1.65 
8.50 
3.79 
0.70 
3.09 
3.90 
0.79 
3.11 
7.96 
1.09 
6.87 
3.87 
0.76 
3.11 
4.03 
0.87 
3.16 
6.15 
0.76 
5.39 
8.15 
122 
693 
3.79 
0.71 
3.08 
3.95 
0.81 
3.14 
3.89 


'  CPT  coO«t  «id  d««»ipeons  only  •!•  copyrtgM  1986  Amencan  lytede*  As«oaiton  A^ 
'CopyngM  I9a«  Amarican  OanW  AswcMiorL  Al  rights  rmarvod 
**  Indnatas  RVUs  ITS  not  tor  MKlicart  Paymant. 
* '  Work  RVUs  ncraasad  in  global  %/nfcM  packaga. 
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DUM  C— Relative  Value  Units  (RVUs)  and 

Related  Information — Continued 

CPT'/ 
HCPCS' 

MOO 

SbtuB 

Oascfiption 

Physidan 

work 
RVUs'* 

Diredin 

office 

pradlce 

expense 

RVUs 

Direct  out 

of  offica 

practwe 

expense 

RVUs 

Toglin 

office 

practice 

omense 

RVUs 

Total  out 
o<  office 
pradice 
expense 
RVUs 

Mal- 

pradica 
RVUs 

Total  in 
office 

Total  out 
of  office 

78232 

78232 

782S8 

78258 

78258 

78261 

78261 

78261 

78262 

78262 

78262 

78264 

78264 

78264 

78270 

78270 

78270 

78271 

78271 

78271 

78272 

78272 

78272 

78278 

78278 

78278 

78282 

78290 

78290 

78290 

78291 

78291 

78291 

78300 

78300 

78300 

78306 

78306 

78305 

78300 

78306 

78306 

78315 

78315 

78315 

78320 

78320 

78320 

78360 

78360 

78360 

78361 

78414 

78428 

78428 

78428 

78445 

78445 

78445 

78455 

78466 

78456 

78457 

78467 

78457 

78458 

78450 

78458 

78450 

78400 

78400 

78400 

78401 

78401 

26 

TC 

26 

TC 

26 
TC 

28 

TC 

26 

TC 

26 
TC 

26 

TC 

26 

TC 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Q 

Q 

a 

N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
Q 
A 
A 
A 
A 
A 

Salivary  gland  funcbon  exam  

SaHvaiy  gtand  function  exam  

0.47 
0.00 
0.74 
0.74 
0.00 
0.69 
0.68 
0.00 
0.68 
0.68 
0.00 
0.78 
0.78 
0.00 
0.20 
0.20 
0.00 
0.20 
0.20 
OM 
027 
027 
0.00 
0.99 
0.99 
0.00 
0.38 
0.68 
0.68. 
0.00 
0.88 
0.88 
0.00 
0.62 
0.62 
0.00 
0.83 
0.83 
0.00 
0.86 
OM 
0.00 
1.02 
1.02 
0.00 
1.04 
1.04 
0.00 
*0.22 
*0.22 
«0.00 
*0M 
0.45 
0.78 
0.78 
0.00 
0.49 
0.49 
0.00 
0.73 
0.73 
0.00 
0.77 
0.77 
0.00 
OM 
0.90 
0.00 
<f1J8 
0J6 
0J6 
OOO 
1.23 
1.23 

0.10 

2.38 

4.30 

0.10 

*20 

2.48 

0.10 

2.38 

4.30 

0.10 

470 

5.11 

0.11 

5.00 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.73 

0.04 

0.69 

5.56 

0.10 

5.46 

0.04 

3.05 

0.10 

2.95 

4.30 

0.10 

4.20 

2.48 

0.10 

2.38 

3.05 

0.10 

2.95 

4.30 

0.10 

4^ 

5.56 

0.10 

5.46 

5.17 

0.13 

5.04 

0.97 

0.10 

0J7 

0.71 

0.11 

3.21 

0.11 

3.10 

2.20 

0.10 

2.10 

1J7 

0.10 

157 

3.19 

0.10 

3.00 

3.19 

0.10 

3.00 

5J13 

72^ 

0.13 
7.00 
8J0 
0.13 

0.10 

2.38 

4.30 

0.10 

4.20 

2.48 

0.10 

2.38 

4.30 

0.10 

4.20 

5.11 

0.11 

5.00 

0.50 

0.04 

0.46 

0.50 

0.04 

0.46 

0.73 

0.04 

0.69 

5.56 

0.10 

5.46 

0.04 

3.05 

0.10 

2.95 

4.30 

0.10 

420 

2.48 

0.10 

2.38 

3.06 

0.10 

2.95 

4.30 

0.10 

4.20 

5.56 

0.10 

5.46 

5.17 

0.13 

5.04 

0.97 

0.10 

0.87 

0.12 

0.11 

3.21 

0.11 

3.10 

2.20 

0.10 

2.10 

1.37 

0.10 

1.27 

3.19 

0.10 

3.00 

3.19 

0.10 

3.00 

5.33 

7.21 

0.13 

7.00 

8.00 

0.13 

0.23 
2.95 
5.45 
0.30 
5.15 
3.25 
0.29 
2.96 
&45 
0.28 
5.17 
6.47 
0.32 
6.15 
0.68 
0.10 
0.58 
0.68 
0.10 
0.58 
0.99 
0.11 
0.88 
7.08 
0.36 
6.72 
0.14 
3.92 
0.28 
3.64 
5.49 
0.33 
5.16 
3.21 
0.27 
2.94 
3.97 
0.32 
3.66 
5.50 
0.33 
5.17 
7.08 
OM 
6.72 
6.63 
0.40 
6.23 
1.25 
0.18 
1.07 
0.94 
0.24 
4.13 
0.32 
3.81 
2.82 
0.24 
2.58 
1.91 
OM 
1.61 
4.10 
OM 
3.80 
4.15 
0.33 
3.82 
6.03 
9.03 
OM 
8.87 
11.21 
0.45 

M/OFARSA) 

0.23 
2.96 
5.45 
0.30 
5.16 
355 
059 
2.96 
5.45 
058 
5.17 
6.47 
0.32 
6.15 
0.68 
0.10 
0.58 
0.68 
0.10 
0.58 
0.99 
0.11 
0.88 
7.08 
0.36 
6.72 
0.14 
3.92 
058 
3.64 
5.49 
0.33 
5.16 
351 
057 
2.94 
3.97 
0.32 
3.65 
5.50 
0.33 
5.17 
7.00 
0.36 
6.72 
6.83 
0.40 
653 
155 
0.18 
1.07 
052 
054 
4.13 
0.32 
3.81 
2.82 
054 
2.58 
1.91 
OM 
1.81 
4.10 
0.30 
3J0 
4.15 
0.33 
3.82 
6.93 
9.09 
OM 
8.67 
1151 
0.45 

0.03 

051 

052 

0.05 

0.17 

0.30 

0.05 

055 

0.31 

0.05 

056 

0.30 

0.05 

055 

0.11 

0.01 

0.10 

0.11 

0.01 

0.10 

0.17 

0.02 

0.15 

0.37 

0.07 

0.30 

0.03 

053 

0.06 

0.18 

054 

0.06 

0.18 

050 

0.04 

0.16 

058 

0.06 

052 

0.32 

0.06 

056 

0.36 

0.07 

0.29 

0.43 

0.07 

0.36 

0.07 

0.02 

0.05 

0.02 

0.03 

0.19 

0.06 

0.14 

0.15 

0.04 

0.11 

059 

0.05 

054 

052 

0.06 

0.17 

0.30 

0.06 

054 

0.10 

051 

0.00 

0.15 

0.37 

0.00 

0.73 
3.16 
6.41 
1.09 
5.32 
4.24 
1.03 
351 
6.44 
1.01 
5.43 
7.55 
1.15 
6.40 
0.99 
0.31 
0.68 
0.99 
0.31 
0.68 
1.43 
0.40 
1.03 
8.44 
1.42 
7.02 
0.55 
4.83 
1.01 
3.82 
6.61 
157 
5.34 
4.08 
0.93 
3.10 
5.08 
151 
3.87 
6.68 
155 
5.43 
8.46 
1.45 
7.01 
8.10 
1.51 
6.59 
1.54 
0.42 
1.12 
156 
0.72 
5.10 
1.15 
3.96 
3.46 
0.77 
2.69 
2.93 
1.08 
1.85 
5.00 
1.12 
3.97 
5.35 
159 
4.06 
8.91 
10.10 
158 
8.82 
12.81 
1.78 

0.73 
3.16 
6.41 
1.09 
5.32 
4.24 
1.03 
351 
6.44 
1.01 
5.43 
7.55 
1.15 
6.40 
0.99 
0.31 
0.68 
0.99 
0.31 
0.68 
1.43 
0.40 
1.03 
8.44 
1.42 
7.02 
0.55 
4.83 
1.01 
3.82 
6.61 
157 
5.34 
4.03 
0.93 
3.10 
5.06 
151 
3.87 
6.68 
155 
5.43 
8.46 
1.45 
7.01 
8.10 
1.51 
6.59 
1.54 
0.42 
1.12 
0.54 
0.72 
5.10 
1.15 
3.95 
3.46 
0.77 
2.69 
2.93 
1.08 
1.85 
5.09 
1.12 
3.97 
535 
159 
4.06 
8.91 
10.10 
158 
8.82 
12J1 
1.76 

1 

Eecofwoeal  motility  stixK    

Gaatnc  rnucosa  imaging 

Gastric  mucosa  jmaoitw 

Gastroeeophaoeat  rallux  exam 

Qastroaaophagaal  reflux  exam 

Gastroaaophageal  reflux  exam 

Gastric  amotvino  sfudv 

Vit  B-12  abaorplion  exam  

Vrt  B-12  abaorption  exam  _.... 

Vit  B-12  abooTD  ex«n  IF 

vn  B-12  abaorp  cxvn.  IF 

Vit  B-12  absoTD  ex«n  IF 

Vit  B-12  abaoro  combined   

Vit  B-12  abaorp  combined  

Acute  Ql  biood  loas  imagMig  

26 
TC 
26 

26 

TC 

26 
TC 

26 
TC 

26 

TC    • 

26 
TC 

Acute  Gl  blood  loes  imaging  

Gl  prolan  loss  exam  „ 

Meckel's  dn/ert  exam  „... 

Meckel's  (Jverl  exam 

MackaTs  dvart  ax«n     

LawaanMhuni  patency  exam 

LavaanWiuni  natwrw  exam 

1  niiaanfiliuii  nntftrrv  ftvam 

Bone  imaaina.  fentad  area 

Bone  imaging.  RmHed  area  ..._ 

Bona  imaoing.  mtMfM  araaa  ._».... 

Bona  imaging.  muHpte  araaa 

Bone  maging,  muMpla  araaa 

Bona  (nagmg.  «tx)ie  body 

Bone  maging.  3  phaaa 

Bone  magmg.  3  phaaa 

Bona  vnaging.  3  phaaa     „ 

Bona  imaging  (30) 

Bona  imagKig  (30) 

Bona  snaging  (30) „.... 

Bona  mineral,  single  photon  .„ 

Bona  tnnant.  dual  photon  

Non-imaging  heart  functkin 

Cardtac  shunt  imaging 

Caniac  shunt  imaging 

Carttac  shunt  imaging 

Vaacular  How  imaging 

Vascular  flow  imaoinQ „.... 

26 

TC 

26 

TC 

28 

TC 

28" 

m" 

TC 

20 

TC 

26 

TC 

TC 

Venoua  Ihromboeia  study _     ... 

Venous  thromboeis  study  ....   

Verxius  ttyofT<»ais  imaging 

VenouB  thromtwaia  imagvig 

Van  throrr^boets  imagae.  bilat 

Van  thrt3ntx]«i3  nages.  bitt  

Ven  ttvombosa  vnagea.  brtat 

Heart  nmcim  imaging  (PET) 

Heart  muada  btood  single 

Heart  muada  bload  tmgie 

Heart  muada  btood  single 

Heart  mueda  btood  mutipla 

20 
TC 
26 

20 

TC 

28 

Heart  muscle  btood  mufllpla 

■CftpMons  c 
t^ancan  Oar 
mnotiorl 

'    -J. 

DH  uvcil  (Mckags. 

♦'Won 

T*if-j(jra'    R*»<J!St*'r 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS» 


78580 

78584 

78584 

78584 

78585 

78586 

78585 

78586 

78586 

78586 

78587 

78587 

78587 

78591 

78591 

78591 

78593 

78593 

78593 

78594 

78594 

78594 

78596 

78596 

78596 

78600 

78600 

78600 

78601 

78601 

78601 

78606 

78605 

36Ut 
78606 
78607 


MOO 


TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

28 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


0«9cnption 


Heart  musde  blood  multiple  .. 

Heart  image  (30)  singie  

Heart  image  (30)  single  

Heart  image  (30)  single  

Heart  image  (3D)  multipie 

Heart  image  (3D)  multiple  

Heart  image  (3D)  multiple  

Heart  infarct  Image 

Heart  infarct  image 

Heart  infarct  image 

Heart  infarct  image,  EF  „. 

Heart  infarct  image.  EF  

Heart  infarct  image,  EF  

Heart  infarct  image  (3D) 

Heart  infarct  image  (3D)  

Heart  infarct  image  (3D) 

Gated  heart,  resbng 

Gated  heart,  resting 

Gated  heart,  resting „ 

Gated  heart,  multipie  „ 

Gated  heart,  multipte  

Gated  heart,  multiple  

Heart  w^l  motion  (add-on)  .... 
Heart  wall  motion  (add-on)  .... 
Heart  wall  motion  (ad(^on)  .... 

Heart  function,  (add-on) 

Heart  function,  (add-on) 

Heart  function,  (ad*<xi) 

Heart  first  pass  singie 

Heart  first  pass  single „. 

Heart  first  pass  single 

Heart  first  pass  multiple _. 

Heart  first  pass  multiple 

Heart  first  pass  muMple 

Lur^  perfiaion  imaging 

Lung  perfusion  Imaging  

Lung  perfusion  imaging  

Lung  V/O  tmage  single  txeath 
Lung  V/Q  image 
Lur^  V/Q  image 
Lung  V/Q  imaging 
Lung  V/Q  imaging 
Lung  V/Q  inr«aging 
Aeroaol  lung  image,  single  .. 
Aerosol  lur>g  Image,  snigle  .. 
Aerosol  lung  Image,  single  .. 
Aeroaol  lung  image,  multiple 
Aerosol  lung  image,  multiple 
Aeroaol  lung  image,  multiple 
Vent  image,  1  braMh,  i  proj 
Vert  image,  1  braMh,  1  pro) 
Vent  image,  i  t>raam,  1  proj 

Vent  image,  1  pro),  gas  

Vert  image.  i  proj.  gaa 

y»rt  image.  1  pro),  gas 

Vert  image,  mult  proj,  gaa  .. 
yvt  image,  mult  pro|,  gaa  .. 
Vert  image,  mult  pro),  gas  .. 

Lung  <if>erential  function  

Lung  dnarantel  function  

Lung  dHarentiai  function  

Brain  maging,  ltd  sialic  .»_. 

arm  tnagMig,  n  swic 

Dram  vnagwig,  ki  sibik  .._.. 

Brain  U  imagv^g  &  flow 

Bran  «»r<  ■»»<ag,r>q  |,  dq,,, 

Brai     ■  -    -  tj.  ".:  4  flow 

Bra^  '--*,,>"--,.     ■  t*^'*  ..„., 

Bra  '■  ,*ji    .    ^  ■  ■o"'  -  .._.. 

Brai     "..ig..-  .,   ^o<-ipi»o  

Brai  >*.,.i    ;  cxjmp  &  How  ... 

Brti  JO'   ,  oomp  *  flow  .. 

Bra  '  »v^    ,  comp  8  How  .. 

Bra»r.  .T«ighig  (30) „ 


Pliysician 

work 
RVU«J* 


0.00 
1.09 
1.09 
0.00 
1.46 
1.46 
0.00 
0.69 
0.69 
0.00 
0.80 
0.80 
0.00 
0.92 
0.92 
0.00 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.62 
0.62 
0.00 
0.62 
0.62 
0.00 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.74 
0.74 
X).00 
0.99 
0.99 
0.00 
1.09 
1.09 
0.00 
0.40 
0.40 
0.00 
0.49 
0.49 
0.00 
0.40 
0.40 
O.CO 
0.49 
0.49 
0.00 
0.53 
0.53 
0.00 
1^7 
1.27 
0.00 
0.44 
a44 
0.00 
0.51 
0.51 
0.00 
0.53 
0.53 
0.00 
0.64 
0.64 
0.00 
1.23 


Oiract  in 

office 

practice 

enenee 

RVUs 


8.77 

554 

0.11 

5.43 

6.41 

0.11 

6.30 

7.07 

0.13 

6.94 

7.49 

0.13 

7.36 

5.17 

0.13 

5.04 

7.51 

«.13 

7.38 

8.91 

0.13 

8.78 

0.67 

0.00 

0.67 

0.67 

0.00 

0.67 

4.87 

0.11 

4.76 

4.97 

0.11 

4.86 

2.48 

0.10 

2.38 

4.48 

0.11 

4.37 

4.69 

0.11 

4.58 

2.34 

0.10 

2.24 

2.48 

0.10 

2.38 

4.06 

0.11 

3.95 

4.06 

0.11 

3.95 

4.48 

0.11 

4J7 

5.11 

0.11 

5.00 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

2.48 

0.10 

2J8 

2.48 

0.10 

2J8 

5.47 


Direct  out 
of  office 
practice 

expense 

RVUs 


877 

5.54 

0.11 

5.43 

6.41 

0.11 

6.30 

7.07 

0.13 

6.94 

7.49 

0.13 

7.36 

5.17 

0.13 

5.04 

7.51 

0.13 

7.38 

891 

0.13 

8.78 

0.67 

0.00 

0.67 

0.67 

0.00 

0.67 

4.87 

0.11 

4.76 

4.97 

0.11 

4.86 

2.48 

0.10 

2.36 

4.48 

0.11 

4.37 

4.69 

0.11 

4.58 

2.34 

0.10 

2.24 

2.48 

0.10 

2.36 

4.06 

0.11 

3.96 

4.06 

0.11 

3.96 

4.48 

0.11 

4.37 

5.11 

0.11 

5.00 

2.48 

0.10 

238 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

2.48 

0.10 

2.38 

5.47 


Total  in 

office 

practice 

expense 

RVUs 


10.76 
7.10 
0.39 
6.71 
8.31 
0.48 
7.83 
8.82 
0.32 
8.50 
9.37 
0.35 
9.02 
6.60 
0.38 
6.22 
9.46 
0.39 
9.07 
11.32 
0.51 
10.81 
0.98 
0.14 
0.84 
0.98 
0.14 
0.84 
6.24 
0J7 
5.87 
6.51 
0.48 
6.03 
3.25 
0.30 
2.96 
5.74 
0.37 
5.37 
6.05 
0.38 
5.66 
2.99 
0.22 
2.77 
3.18 
024 
2.94 
5.06 
023 
4J6 
5.12 
0^ 
4.87 
5.65 
026 
5.30 
6.82 
0.43 
6.19 
3.17 
0.23 
2.94 
3.19 
0.24 
2.95 
3^ 
0.25 
2.96 
3.23 
0^7 
^96 
7.04 


Total  out 
of  office 
practica 
eimense 
RVUs 


10.76 
7.10 
039 
6.71 
8J1 
0.48 
7.83 
8.82 
0.32 
8.50 
9.37 
0.35 
9.02 
6.60 
0.38 
6.22 
9.46 
0.39 
9.07 
11J2 
0.51 
10.81 
0.98 
0.14 
0.84 
0.98 
0.14 
0.84 
624 
0.37 
5.87 
6.51 
0.48 
6.03 
3^ 
0.30 
2.95 
5.74 
0J7 
5.37 
6.05 
0.39 
5.66 
2.99 
0.22 
2.77 
3.18 
024 
2.94 
5.09 
0.23 
4.86 
5.12 
0.25 
4.87 
5.65 
026 
5.38 
6.82 
0.43 
6.19 
3.17 
0.23 
2.94 
3.19 
024 
2.95 
3^ 
025 
2.95 
3.23 
027 
2.96 
7.04 


Mal- 
practice 
RVUs 


0.29 

0.50 

0.07 

0.43 

OJO 

0.10 

0.70 

0.22 

0.05 

0.17 

027 

0.05 

022 

0.38 

0.06 

0.32 

0.41 

0.07 

0.34 

0.59 

0.10 

0.49 

0.14 

0.04 

0.10 

0.14 

0.04 

0.10 

0.39 

0.07 

0.32 

0.57 

0.10 

0.47 

026 

0.05 

021 

0.26 

0.07 

0.19 

0.41 

0.07 

0.34 

0.19 

0.03 

0.16 

0.20 

0.03 

0.17 

020 

0.03 

0.17 

0.24 

0.03 

021 

0.34 

0.04 

a30 

0.52 

0.09 

0.43 

020 

0.03 

0.17 

0.24 

0.04 

020 

0.24 

0.04 

0.20 

027 

0.04 

0.23 

0.47 


Total  in 
office 


11.05 

8.69 

1.55 

7.14 

10.57 

2.04 

8.53 

9.73 

1.06 

8.67 

10.44 

120 

924 

7.90 

1.36 

6.54 

10.86 

1.44 

9.41 

13.38 

2.06 

11.30 

1.74 

0.80 

0.94 

1.74 

0.80 

0.94 

7.61 

1.42 

6.19 

8.55 

2.05 

6.50 

425 

1.09 

3.16 

6.99 

1.43 

5.56 

735 

1.55 

6.00 

3.56 

0.65 

293 

3.87 

0.76 

3.11 

5.69 

0.66 

5.03 

5.85 

0.77 

5.06 

6.52 

0.83 

5.89 

8.41 

1.79 

6.82 

3.81 

0.70 

3.11 

3.94 

0.79 

3.15 

3.97 

0.82 

3.15 

4.14 

0.96 

3.19 

8.74 


Total  out 
of  office 


11.05 

8.69 

1.55 

7.14 

10.57 

2.04 

853 

9.73 

1.06 

8.67 

10.44 

120 

924 

7.90 

1.36 

6.54 

10.85 

1.44 

9.41 

13.38 

2.08 

11J0 

1.74 

0.80 

0.94 

1.74 

0.80 

0.94 

7.61 

1.42 

6.19 

855 

2.05 

6.50 

425 

1.09 

3.16 

6.99 

1.43 

556 

755 

155 

6.00 

3.58 

0.65 

2.93 

357 

0.76 

3.11 

5.69 

0.66 

5.03 

555 

0.77 

5.06 

652 

0.83 

5.89 

8.41 

1.79 

6.62 

351 

0.70 

3.11 

3.94 

0.79 

3.15 

3J7 

052 

3.15 

4.14 

055 

3.19 

8.74 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPT'/ 
HCPCS' 

MOO 

Status 

Physician 

worli 
RVUs" 

Dirertin 

office 

practice 

RVUs 

Direct  out 
of  office 
practice 
experee 
RVUs 

Total  in 

office 

practice 

amerae 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mal- 

pracbce 

RVUs 

Total  In 
office 

Total  out 
of  office 

78607 

78607 

78610 

78610 

78610 

78615 

78615 

78615 

78630 

78630 

78630 

78635 

78635 

78635 

78645 

78645 

78645 

78647 

78647 

78847 

78650 

78650 

78660 

78660 

78660 

78660 

78700 

78700 

78700 

78701 

78701 

78701 

78704 

78704 

78704 

78707 

78707 

78707 

78710 

78710 

78710 

78715 

78715 

78715 

78725 

78725 

78725 

78726 

78726 

78726 

78727 

78727 

78727 

78730 

78730 

78730 

78740 

78740 

78740 

78760 

78760 

78760 

78761 

78761 

78761 

78800 

78800 

78800 

78801 

78801 

78801 

78802 

78802 

78802 

26 

TO 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Brain  imaging  (30) 

Bfain  imaging  (30) 

Bfam  flow  imaging  only  

Brain  flow  imaging  only  

Brain  flow  imaging  only  

C^erebral  tiiood  flow  inwging 

123 

0.00 

O30 

0.30 

OOO 

0.42 

0.42 

OOO 

068 

0.68 

OOO 

0.61 

0.61 

0.00 

0.57 

0.57 

0.00 

O90 

0.90 

0.00 

0.61 

0.61 

OOO 

053 

053 

0.00 

0.45 

045 

0.00 

0.49 

0.49 

0.00 

074 

0.74 

0.00 

0.94 

0.94 

0.00 

066 

0.66 

0.00 

0.30 

0.30 

0.00 

0J8 

0.38 

0.00 

0.87 

087 

OOO 

0.99 

099 

0.00 

0.36 

0.36 

OOO 

0.57 

0.57 

0.00 

066 

0.66 

0.00 

071 

071 

0.00 

066 

0.66 

OOO 

079 

079 

OOO 

086 

0.86 

0.00 

013 

5.34 

220 

O10 

2.10 

4.30 

O10 

420 

8.09 

O10 

7.99 

8.09 

O10 

7.99 

4.30 

O10 

420 

5.17 

013 

5.04 

4.30 

O10 

420 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

5.11 

Oil 

5.00 

5.11 

Oil 

5.00 

5.17 

013 

S.04 

220 

O10 

2.10 

2.48 

O10 

2.38 

2.48 

O10 

2  38 

5.11 

Oil 

5.00 

^48 

O10 

2.38 

4J0 

O10 

420 

2.48 

O10 

2.38 

2.48 

O10 

2J8 

4J0 

O10 

420 

6.82 

O10 

6.72 

6.82 

O10 

6.72 

IgMtRMSniw] 

013 

5.34 

220 

O10 

2.10 

4.30 

O10 

420 

8.09 

O10 

7.99 

8.09 

O10 

7.99 

4.30 

O10 

420 

5.17 

013 

5.04 

4.30 

O10 

420 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

5.11 

Oil 

5.00 

5.11 

Oil 

5.00 

5.17 

013 

5.04 

2.20 

O10 

2.10 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

5.11 

Oil 

5.00 

2.48 

O10 

2.38 

4.30 

O10 

420 

2.48 

O10 

2.38 

2.48 

O10 

2.38 

4.30 

O10 

420 

6.82 

O10 

6.72 

6.82 

O10 

6.72 

0.45 
6.59 
2.77 
019 
2.58 
5.39 
02? 
5.17 

10.09 
0.28 
9.81 

10.04 
027 
9.77 
5.42 
026 
5.16 
6.60 
0.37 
823 
5.45 
027 
5.18 
3.18 
025 
2.93 
3.18 
023 
2.95 
3.19 
024 
2.95 
8.48 
031 
6.15 
6.52 
0.36 
6.16 
8.56 
032 
623 
2.77 
019 
2.58 
3.14 
021 
2.93 
328 
0.33 
2.95 
6.52 
0.37 
6.15 
3.14 
021 
2.93 
5.41 
026 
5.15 
322 
028 
2.94 
324 
029 
2.95 
5.44 
028 
5.16 
8.56 
0.31 
8.25 
860 
033 
827 

kRS«FARSA| 

0.45 
6.59 
2.77 
019 
2.58 
5.39 
022 
5.17 

10.09 
028 
9.81 

10.04 
027 
9.77 
5.42 
026 
5.16 
6.60 
0.37 
623 
5.45 
027 
5.18 
3.18 
025 
2.93 
3.18 
023 
2.95 
3.19 
024 
2.95 
6.46 
0.31 
015 
6.52 
0.36 
8.16 
6.55 
0.32 
623 
2.77 
019 
2.58 
3.14 
021 
2.93 
328 
0.33 
^95 
6.52 
0.37 
6.15 
3.14 
021 
2.93 
5.41 
026 
5.15 
322 
028 
2.94 
324 
0.29 
2.95 
5.44 
028 
5.16 
8.58 
0.31 
825 
8.60 
0.33 
827 

O08 

039 

012 

O02 

O10 

026 

O03 

023 

0.36 

0.05 

031 

0.20 

O04 

016 

0.25 

O04 

021 

0.42 

O06 

036 

032 

O04 

0.28 

017 

0.04 

013 

021 

0.03 

018 

0.24 

0.03 

021 

0.29 

005 

0.24 

0.33 

O06 

0.27 

041 

O05 

036 

012 

O02 

O10 

014 

0.03 

Oil 

024 

O06 

018 

0.31 

0.07 

024 

Oil 

O02 

0.09 

017 

O04 

013 

021 

O04 

017 

024 

O05 

019 

024 

0.04 

0.20 

031 

O06 

026 

O40 

O06 

034 

1.76 
6.98 
3.19 
0.51 
2.68 
6.07 
0.67 
5.40 
11.13 
1.01 
10.12 
10.85 
0.92 
9.93 
624 
0.87 
5.37 
7.92 
1.33 
6.59 
6.38 
0.92 
5.46 
3.88 
0.82 
3.06 
3.84 
071 
3.13 
3.92 
076 
3.16 
7.49 
1.10 
6.39 
7.79 
1.36 
6.43 
7.62 
1.03 
6.59 
3.19 
0.51 
2.68 
3.66 
0.62 
3.04 
4.30 
126 
3.13 
7.82 
1.43 
8.39 
3.61 
0.59 
3.02 
6.15 
087 
528 
4.09 
0.98 
3.11 
4.19 
1.06 
3.14 
6.34 
0.98 
5.38 
9.66 
1.15 
8.51 
9.86 
125 
8.61 

1.76 
6.98 
3.19 
0.51 
2.68 
6.07 
0.67 
5.40 
11.13 
1.01 
1012 
10.85 
0.92 
9.93 
624 
0.87 
5.37 
7.92 
1.33 
6.59 
6.38 
0.92 
5.46 
3.88 

26 

TO 

26 

TC 

CaretiraJ  biood  flow  imaging 

Cerabrai  blood  flow  imaging 

Carabroapinai  fluid  scan 

Caretroepinal  fhjid  scan 

Ceratiroaptnal  fluid  scan 

CSF  vflntiicutography ™.     ™ 

CSf  wanincuiography 

CSF  shunt  avahiBlion 

CSF  shunt  evahMbon  _ 

CSF  shunt  evaiuaUon 

28 

TC 

2« 

TC 

26 

TC 

28 

TC 

Coratvoapinal  fluid  scan 

CSF  laakaga  imaging  

CSF  laakage  imaging _ _. 

CSF  laakaga  imaging 

NudMT  exam  of  taar  flow  .._ 

Nudaar  exam  at  taar  flow  .._ 

Nudear  exam  at  taar  flow 

Kidney  imaging,  static 

Kidney  imaging,  static — 

Kxkiey  nagsig.  static - 

Kidney  imaging  w«h  flow 

Kidney  imaging  wflh  flow 

Imaging  renogram 

Imaging  ronogram — 

Imaging  renogram „ 

Kidney  flow  &  function  image 

Kidney  flow  &  furxiion  Image  

Kidney  imaging  (30) 

Kidney  imaging  (30) 

Kidney  imaging  (30) _ „ 

Renal  vascular  flow  exam 

Renal  vaacular  flow  aiiam 

Renal  vascular  flow  exam 

Kidney  function  study  

Kidwy  function  study „. 

Kidney  function  study 

Kidney  function  w^rtervent 

28 

TC 

26 

TC 

0.82 
3.06 
3.84 

26 

TC 

0.71 

3.13 

3.92 

0.76 

3.16 

7.49 

1.10 

6.39 

7.79 

1.36 

6.43 

7.62 

1.03 

6.59 

3.19 

0.51 

2.68 

3.66 

0.62 

3.04 

4.39 

126 

3.13     " 

7.82 

1.43 

6.39 

3.61 

0.59 

3.02 

6.15 

0.87 

528 

4.09 

098 

3.11 

4.19 

1.05 

3.14 

6.34 

0.98 

5.36 

9.66 

1.15 

8.51 

9.86 

125 

8.61 

28 

TC 

2« 

TC 

26 

TC 

26 

TC 

26 

TC 

26 

TC 

26 
TC 

26 

TC 

Kidney  function  w^rtervent ._ 

Kidney  fbnctnn  w/MervarM 

Kidney  Iranapiwit  evaluation 

26 

TC 

Urinary  bladder  retertwn  .. 

Urinary  bladder  retention 

Ureteral  reflux  study  _. 

Ureteral  reflux  study 

Ureteral  reflux  study 

TeallcUar  ■'"•glng 

Testicular  imaging „.. 

26 

TC 

26 

TC 

26 

TC 

Taaticular  irmging  A  flow  

26 
TC 

Tumor  imaging.  Ilmlad  area 

Tumor  imaoina.  bnited  area 

Tumor  imaging.  muR  areas  ..._ 

26 

TC 

Tumor  imaging,  mA  areas 

26 

TC 

A 

A 

Ttfnor  maging,  whole  body  ». 

Tumor  imaging,  wtwle  body  

nanon  0« 
ar«  not  tori 
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Addendum  C— Relative  Value  UNUi  invub;  anu  Related  Infoamation— Continued 


CPT'/ 
HCPCS2 


78803 
78803 
78803 
78806 
78805 
78806 
78806 
78806 
78806 
78807 
78807 
78807 
78810 
78890 
78890 
78890 
78891 
78891 
78891 
79000 
79000 
79000 
79001 
79001 
79001 
79020 
79020 

79oeo 

79030 
79030 
79030 
79036 
79035 
79035 
79100 
79100 
79100 
79200 
79200 
79200 
79300 
79400 
79400 
79400 
79420 
79440 
79440 
79440 
80500 
80602 
83020 
83912 
84166 
84181 
841B2 
85060 
85095 
85097 
85102 
86390 
95676 
86077 
86078 
86079 
86255 
86256 
86320 
86326 
86327 
86334 
86460 
86510 
86580 
86685 


MOO 


26 

TC 


26 

TC 


26 

TC 


26 

TC 
26 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 
26 


26 
TC 
26 


26 
TC 


26 
26 
26 
26 
26 


26 
26 


26 
26 
26 
26 
26 
26 


Status 


Description 


Tumof  imaging  (3D) 

Tumof  imaging  (3D) 

Tumor  imaging  (3D) 

Abscess  imaging,  ltd  area  

Atscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  whole  txx)y 
Abscess  imaging,  wtx)le  body 
At)scess  imaging,  whole  body 
Nuclear  localization/abscess  . 
Nuclear  localizatiorVabscess  . 
Nuclear  localization/abscess  . 

Tumor  imaging  (PET)  

Nuclear  mediane  data  proc  ... 
Nuclear  medicine  data  proc  ... 
Nuclear  mediane  data  proc  ... 

Nuclear  med  data  proc  

Nudear  med  data  proc 

Nuclear  med  data  proc 

Intial  hyperthyroid  therapy  

Intial  hyperthyroid  ttierapy  

irrtjal  hyperthyrotd  therapy  

Repeat  hyperthyroid  therapy  . 
Repeat  hyperthyrotd  therapy  . 
Repeat  hyperthyroid  therapy  . 

Thyroid  ataiation  „. 

Thyroid  ablation  .„ „._ 

Thyroid  ablation  

Thyroid  ablation,  carcinoma  .. 
Thyroid  at)lation,  cafcinoma  .. 
Thyroid  ablation,  carcinoma  .. 
Thyroid  metastatic  therapy  .... 
Thyroid  metastatic  trierapy  .... 
Thyroid  metastatic  therapy  .... 
Hemalopoetic  nuclear  ttierapy 
Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  ttierapy 
Intracavitary  nuc  treatment  .... 
Intrjicavitary  nuc  treatmerrt  .... 
Intracavitary  noc  treatment  .... 

Interstitial  nuclear  therapy  

Nonhemato  nuclear  therapy  .. 
Nonhemato  nuclear  therapy  .. 
Nonhemato  nuclear  therapy  .. 

Intravascular  nuc  ttierapy  

Nudear  joint  therapy 

Nudear  joint  therapy 

Nudear  joint  therapy 

Lab  pethotogy  consuttation  .... 
l.ab  pathology  consultation  .... 

Assay  hemoglotxn  

Genetx:  examinahon 

Assay  serum  proteirts i., 

Western  Wot  test _., 

Protein,  western  blot  test _ 

Blood  smear  interpretation  

Bone  marrow  aspiration 

Bone  marrow  interpretation  .... 

Bone  marrow  biopsy 

Ftorinotysins  screen  

Blood  platelet  aggregation 

Ptiysidan  blood  bank  service  . 
Phyaidan  tilood  bank  service  . 
Physidan  bkx)d  tiank  service  . 
Fluoraacent  antibody;  screen  . 

Fluoreacant  antibody:  titer  

Serum  Immunoetectrophoresis 
Other  iinnMjrx>electrophores4S  . 
Immunoelactrophorests  assay 

Immunofixation  procedure  

Coccidioidomycosis  skin  test  .. 

Histopiasrrxisis  skin  tost  

TB  intradermal  test  

TB  tine  test  


Physician 

vrartc 
RVUs'* 


1.09 
1.09 
0.00 
0.73 
0.73 
0.00 
0.86 
0.86 
0.00 
1.09 
1.09 
0.00 
♦1.93 
+0.06 
♦0.06 
♦0.00 
♦0.10 
+0.10 
♦0.00 
1.80 
1.80 
0.00 
1.05 
1.06 
0.00 
1.81 
1.81 
0.00 
2.10 
2.10 
0.00 
2.52 
2.52 
0.00 
1.32 
1.32 
0.00 
1.99 
1.99 
0.00 
1.60 
1.96 
'1.96 
0.00 
1.51 
1.99 
1.99 
0.00 
0.37 
1.33 
0.37 
0.37 
0.37 
0.37 
0.37 
0.46 
1.08 
0.94 
U7 
0.37 
0.37 
0.94 
0.94 
0.94 
0.37 
0JS7 
0.37 
0.37 
0.42 
0.37 
0.00 
0.00 
0.00 
0.00 


Direct  in 

office 

practice 

expense 

RVUs 


Direct  out 

o(  office 

practice 

eniense 

RVUs 


6.47 
0.13 
6.34 
4.30 

aio 

4.20 

4.30 

O10 

4.20 

5.17 

0.13 

5.04 

4.95 

0.56 

0.11 

0.46 

0.91 

0.11 

0.80 

1.27 

0.11 

1.16 

1.27 

0.11 

1.16 

1.27 

0.11 

1.16 

1.27 

0.11 

1.16 

1.27 

0.11 

1.16 

1.36 

Oil 

1.24f 

2.30 

Oil 

2.19 

Oil 

1.36 

0.11 

1.24 

0.11 

1.47 

0.11 

1.36 

0.16 

0.18 

0.13 

0.13 

0.18 

0.13 

0.13 

0.21 

0.80 

1.51 

1.83 

0.13 

0.13 

0.18 

0.18 

0.18 

0.20 

0.13 

0.13 

0.13 

0.13 

0.19 

0.26 

0.30 

0.17 

0.28 


5.47 
013 
6.34 
4.30 

aio 

4.20 
4.30 
O10 
4^ 
6.17 
013 
5.04 
4.95 
0.66 
Oil 
0.46 
0.91 
Oil 
0.80 
1.27 
0.11 
1.16 
1.27 
0.11 
1.16 
1.27 
Oil 
1.16 
1.27 

ail 

1.16 
1.27 
ail 
1.16 
1.36 
Oil 
1.24 
2.30 
ail 
2.19 
ail 
1.36 

ail 

1.24 

ail 

1.47 

an 

1.36 

ai3 
ai3 

013 
013 
013 

a  13 
ai3 
ai3 
an 
ai6 
an 

013 

ai3 
ai3 
ai3 

013 

ai3 

013 
013 
013 
013 
013 

on 
an 

0.02 

oil 


Total  in 

office 

practice 

expense 

RVUs 


7.01 
0.42 
6.59 
6.46 
0.30 
5.16 
6.53 
0.33 
6.20 
6.66 
0.42 
6.23 
6.48 
071 
015 
0.56 
1.18 

ai6 

1.02 

2.01 

0.56 

1.46 

1.81 

0.38 

1.43 

2.01 

0.56 

1.45 

2.08 

0.63 

1.46 

2.18 

0.73 

1.46 

2.00 

0.45 

1.56 

3J1 

0.60 

2.71 

0.61 

2.14 

0.59 

1.56 

0.49 

2.29 

0.60 

1.69 

0.28 

0.62 

0.24 

0^4 

OJO 

0.24 

0.24 

0J6 

1.23 

2.05 

2.65 

0.24 

0.24 

043 

0.43 

0.43 

0.33 

0.24 

0.24 

0.24 

0.25 

0.31 

0.33 

0.36 

0.22 

0.34 


Total  out 
of  office 
practice 
en>ense 
RVUs 


7.01 
0.42 
6.59 
5.46 
OJO 
6.16 
5.53 
0.33 
520 
6.65 
0.42 
6.23 
6.48 
0.71 

ai5 

056 
1.18 

ai6 

1.02 
2.01 
0.56 
1.45 
1.81 
0.38 
1.43 
2.01 
0.66 
1.46 
2.08 
0.63 
1.45 
2.18 
0.73 
1.45 
2.00 
045 
1.56 
3.31 
0.60 
2.71 
0.51 
2.14 
0.59 
1.56 
0.49 
2.29 
0.60 
1.69 
024 
0.46 
024 
024 
024 
024 
024 
026 
036 
041 
0.45 
024 
024 
0.37 
0J7 
0.37 
024 
024 
024 
024 
026 
024 
0.14 
ai4 
0.03 
0.14 


Mal- 
practioe 

RVUs 


0.46 
0.07 
033 
025 

ao5 

020 
0.45 
0.06 
0.39 
0.46 
0.07 
0J» 

aio 
ao8 
aoo 
aoe 
ai8 

0.01 
017 
029 

ai2 
ai7 
ai5 

0.07 
0.08 
029 
012 

ai7 

0.31 

ai4 
ai7 

0.34 
0.17 

ai7 

026 

aoe 
ai7 

0.31 

ai4 
ai7 
an 

0.30 

ai3 
ai7 
aio 

0.31 

ai4 

017 
0.01 
0.02 
0.01 
0.01 

aoi 

001 
0.01 
0.02 

ao6 

0.04 
0.06 
0.01 
0.01 
002 
0.02 
0.02 
0.01 
0.01 
0.01 
0.01 
0,01 
0.01 

ao2 

0.02 
0.02 
001 


Total  in 
office 


8.56 
1.58 
6.98 
6.44 

i.oe 

5.36 

6.84 

125 

5.59 

820 

1.58 

6.62 

8.51 

0.84 

020 

0.64 

1.46 

027 

1.19 

4.10 

2.48 

1.82 

3.01 

1.60 

151 

4.11 

2.48 

1.62 

4.49 

2.87 

1.62 

5.04 

3.42 

1.62 

358 

1.86 

1  72 

5.61 

2.73 

2.88 

222 

4.40 

2.68 

1.72 

2.10 

459 

2.73 

1.86 

0.66 

1.87 

0.62 

0.62 

0.68 

0.62 

0.62 

0.83 

2.36 

3.03 

3.97 

0.62 

0.62 

1.39 

1.39 

1.39 

071 

0.62 

0.62 

0.62 

0.68 

0.66 

0.35 

0.38 

024 

0.35 


Total  out 
of  office 


8.56 

1.58 

6.98 

6.44 

1.08 

5.36 

6.84 

125 

5.59 

820 

1.58 

6.62 

851 

0.64 

020 

0.64 

1.46 

027 

1.19 

4.10 

2.48 

1.62 

3.01 

1.50 

151 

4.11 

2.49 

1.62 

4.49 

2.87 

1.62 

5.04 

3.42 

1.62 

358 

1.86 

1.72 

5.61 

2.73 

258 

222 

4.40 

2.68 

1.72 

2.10 

4.59 

2.73 

1.86 

0.62 

1.81 

0.62 

0.62 

0.62 

0.62 

0.62 

0.73 

151 

1.39 

157 

0.62 

0.62 

1.33 

153 

1.33 

0.62 

062 

0.62 

0.62 

0.68 

0.62 

ai6 

ai6 

0.05 
0.16 


'  Cfn'oodMand  deacilptions  only  art  oopfn^  1996  American  Usdicai  Anodtfon.  Al  nghl*  RaMrvad  AppkctfM  FAR&DFARS  Apply 
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>♦  MicMM  RVUs  are  not  tor  MKicwe  Payment 
''Work  RVUs  mcreased  m  global  surreal  (>ackage 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS> 


87164 
87207 


88 
88 


881M 


88 
88 
88 
88 
88 

aft 

86 

as 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88' 
88 
88 
88 
88 


MOO 


28 
28 

»~ 
TC 

28 

TC 


88382 
883(B 
88302 
88304 
88304 
88304 
88306 
88306 


88307 
88307 
88307 


88308 
88311 
88311 
88311 
88312 
88312 
88312 
88313 
88313 
88313 
88314 


as 

TC 


as 

TC 

as'"" 

TC 

as 
as 

as" 

TC 

TC 

»' 
TC 

«' 
TC 


28 
TC 

»■ 
TC 

»' 
TC 

» 
TC 

»' 
TC 

aiT' 

TC 

» 

TC 


as 

TC 


Status 


as 

TC 

»"" 

TC 

» 
TC 


as 

TC 

» 

TC 

_., 

TC 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Doscf^jBon 


Oarti  Md  axaminillon 

Snwflf,  stain  8  tfilMprat .... 
HknaLapK  exanalcutt 
Mfcfoacopic  exam  of  catt 
Idcwaoopic  exam  al{ 
Mcroecopic  exam  ot  ( 

MfcroaccfMC  exam  of  oals  

MkaDScopic  exam  a4  cats 

Mcnacopic  exam  of  cak  

Mtaroacopic  exam  at  c«fs 

ktavmjuQic  exani  al  oaMa 

Cytopaitx)iogy . — 

OfiexmtMogf 

Cy»Dp«hotogy 

Foranac  cytopattvtogy .„ 

Fomnaic  cytopattioiagy 

Foranaic  cytopait«iogy 

D^toptfiotogy  mlarpratatjon  .... 
TB6  smear  (bethaada  aystam) 
Cylopaltwtogy 


Cylaoathotogy 
cytofaltaiogy 
Cytapathotogy 
Cytopattwlogy 
Cytogethology 
Cytopathotogy. 
Cylopathology, 
Cylopathology,  i 
Rna  naadto  aapiraHon 
Rna  naadto  aspiniton 
Rna  naada  asfiirikjn 
Fina  naada  aapimion 
Fina  neadta  aspintfon 
Fina  naada  aspiraliM 
Evaluation  of  smear .... 
EMaluatfon  of  smear .... 
cvi^,.n>w>o  o<  smear  .._ 

■lori  at  I 
^aaiy^'»~iSJOn  at  : 
Inlatpratation  of  smear 

Oal  mafker  study „.. 

Cat  maiVer  study _. 

Cal  marlier  study 

Cal  marlter  study 

CMI  martcar  study 

Cal  marker  study 

Surg  patft,  groaa 

3ug  Pift.  B^o"* 

Surg  palt),  gnaa 

VtmLMixatn  by  | 
Tbauaexam  by  patfwtoi^ 
TiMue  exam  by  patfiologiai 
Tlaaueexam  by  paltiotogHl 
Ttaauaexam  by  paltatogial . 
Tlaaue  exam  by  paSioiogisI 

byi 

byi 

T)a«ia  «am  by  paltiotogiat . 
Tiaaua  axam  by  pitfiotogial . 
Taaue  exam  by  pitfwtogiat . 
TiHuaexam  by  pa*«o4ogai . 
Tlaaua  exam  by  paMKiiogiat . 
Ttaia  aotam  by  pifhotogtat . 
llMuaexam  by^xlhotogial . 

Oacaidfy  taaua _.. 

OacalcSy  tisaua  .._.„...„..«_. 
Oaoalc8y  tiaaua  — _.„. 


Phyakaan 
RVU8»« 


Spadal  staina . 
Spadali 


0.37 
0J7 
0.56 
0.56 
0.00 
0.56 
0.56 
0.00 
0.78 
0.76 
0.00 
0.56 
0.56 
0.00 
0.26 
0.26 
0.00 
0.42 
0.42 
0.50 
0.50 
0.00 
0.50 
0.50 
0.00 
0.78 
0.78 
0.00 
1.27 
1.27 
0.00 
1.27 
1^7 
0.00 
0.60 
0.80 
0.00 
1.39 
1.38 
0.00 
0.38 
0.38 
0.00 
0.77 
0.77 
0.00 
0.08 
0.08 
0.00 
0.13 
0.13 
0.00 
0.22 
0.22 
0.00 
0.75 
0.75 
0.00 
1.59 
1.59 
0.00 
2.28 
2.28 
0.00 
0.24 
0.24 
0.00 
0.54 
0.54 
OJOO 
0.24 
0.24 
0.00 
0.45 


Direolin 

offica 

pradica 


0.13 

0.13 

0.89 

0.13 

0.76 

1.07 

0.13 

0.94 

0.97 

0.13 

0.64 

1.03 

0.13 

0.90 

0.42 

0.13 

0.29 

0.40 

0.40 

0.85 

0.13 

0.72 

0.91 

0.13 

a78 

1.29 

0.13 

1.16 

0.71 

0.17 

0.54 

0.83 

0.17 

0.68 

0.98 

0.14 

0.84 

0.99 

0.14 

0.85 

0.50 

0.02 

0.48 

1.98 

0.12 

1.44 

0.71 

0.13 

0.58 

1.52 

0.14 

1.38 

1.52 

0.14 

1.38 

1.7S 

0.14 

1.61 

2.58 

0.17 

2.41 

4.36 

0.20 

4.16 

0.21 

0.06 

0.15 

2.09 

0.10 

1.99 

1.81 

0.10 

1.71 

1.78 


Dtradoul 
of  office 
praciioa 


0.13 

0.13 

0.88 

0.13 

0.76 

1.07 

0.13 

0.94 

0.97 

0.13 

0.84 

1.03 

0.13 

0.90 

0.42 

0.13 

0.29 

0.16 

0.16 

0.85 

0.13 

0.72 

0.91 

0.13 

0.78 

1.29 

0.13 

1.16 

0.71 

0.17 

0.54 

0.83 

0.17 

0.66 

0.96 

0.14 

0.84 

0.99 

0.14 

0.85 

0.50 

0.02 

0.46 

1.56 

0.12 

1.44 

0.71 

0.13 

0.58 

1.52 

0.14 

1.38 

1.52 

0.14 

1.38 

1.75 

0.14 

1.61 

2.58 

0.17 

2.41 

4.36 

0.20 

4.16 

0.21 

0.06 

0.15 

2.09 

0.10 

1.99 

1.81 

0.10 

1.71 

1.78 


Total  m 

oHIca 

practica 

auMnsa 

RVUf 


0.24 
0.24 
1.23 
029 
a94 
1.44 
0.29 
1.15 
1.35 
0.33 
1.02 
1.38 
0.29 
1.10 
0.57 
0.22 
0.35 
0.50 
0.59 
1.16 
0.27 
0.88 
1.23 
0.27 
0.96 
1.75 
0.33 
1.42 
1.17 
0.50 
0.67 
1.32 

aso 

a82 
1.33 
0.31 
1.02 
1.52 
0.48 
1.04 
0.70 
0.11 
0.59 
2.06 
0.32 
1.76 
0.89 
0.18 
0.71 
1.89 
0.21 
1.68 
1.91 
0.23 
1.68 
2J32 
0.35 
1.97 
3.53 
0.57 
2.98 
5.84 
0.76 
5.08 
0.32 
0.13 
0.19 
2.66 
0.24 
2.42 
2.27 

ai8 

2.09 
2.27 


Total  out 
of  office 
praciioa 
enienae 
RVU* 


•CPT 

'Conrtg^  t«a4  AmahcM  Dtmt 

*  *  MMeMM  m/Ui  ••  not  tar 

••MMtlMUs 


«•  copynt^  1998  Amancan  IhIkSciI  AnooMon.  Al  R^)h1s  nwarvad.  Apptcibt*  FARS«FAfS  Apply. 

lri|^r«Mfv«l 


0.24 

0.24 

123 

0.29 

0.94 

1.44 

0.29 

1.15 

1.35 

0.33 

1.02 

1.39 

029 

1.10 

0.57 

022 

0.35 

0.30 

0.30 

1.16 

027 

0.89 

123 

027 

0.98 

1.75 

0,33 

1.42 

1.17 

0.50 

0.67 

1.32 

0.50 

0.82 

1.33 

0.31 

1.02 

1.52 

0.48 

1.04 

0.70 

0.11 

0.59 

2.08 

0.32 

1.76 

0.89 

0.18 

0.71 

1.89 

021 

1.68 

1.91 

023 

1.68 

2.32 

0.35 

1.97 

3.53 

0.57 

2.96 

5.64 

0.76 

5.08 

0.32 

0.13 

0.19 

2.66 

024 

2.42 

227 

0.18 

2.00 

227 


Mal- 

practica 

RVUs 


0.01 
O.Ol 
0.04 
0.02 
0.02 
0.03 
0.01 
0.02 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.00 
0.00 
0.00 
0.04 
0.04 
0.03 
0.01 
0.02 
0.03 

aoi 
o.oe 

0.06 
0.03 
0.02 
0.09 
0.05 
0.04 
0.08 
0.06 
0.04 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.03 
0.01 
0.02 
0.07 
0.03 
0.04 
0.01 
0.01 
0.00 
0.04 
0.02 

O.oe 

0.04 
0.02 
0.02 
0.08 
0.04 
0.04 
0.12 

ao6 

0.06 
0.13 
0.07 
0.06 
0.01 
0.01 

aoo 

0.01 
0.01 
0.00 
0.01 
0.01 
0.00 
0.04 


Total  in 
office 


Totdout 
of  office 


0.62 

0.62 

1.83 

0.87 

0.96 

2.03 

0.86 

1.17 

2.15 

1.11 

1.04 

1.98 

0.87 

1.12 

0.83 

0.48 

0.35 

1.06 

1.05 

1.( 

0.78 

0.91 

1.76 

0.78 

0.96 

2.56 

1.12 

1.44 

2.53 

1.82 

0.71 

2.68 

1.82 

0.86 

1.98 

0.94 

1.04 

2.96 

1.90 

1.06 

1.06 

0.48 

0.61 

2.92 

1.12 

1.80 

0.98 

027 

0.71 

2.06 

0J6 

1.70 

2.17 

0.47 

1.70 

3.15 

1.14 

2.01 

524 

222 

3.02 

825 

3.11 

5.14 

0.57 

0.38 

0.19 

321 

0.79 

2.42 

2.52 

0.43 

2.08 

2.76 


0.62 

0.62 

1.83 

0.87 

0.96 

2.03 

0.86 

1.17 

2.15 

1.11 

1.04 

1.99 

0.87 

1.12 

0.83 

0.48 

0.35 

0.76 

0.76 

1.69 

0.78 

0.91 

1.76 

0.78 

0.98 

2.56 

1.12 

1.44 

2.53 

1.82 

0.71 

2.68 

1.S2 

0.66 

1.96 

0.94 

1.04 

2.96 

1.90 

1.06 

1.09 

0.48 

0.61 

2.92 

1.12 

1.80 

0.98 

027 

0.71 

2.06 

0.36 

1.70 

2.17 

0.47 

1.70 

3.15 

1.14 

2.01 

524 

222 

3.02 

825 

3.11 

5.14 

0.57 

0.38 

0.19 

321 

0.79 

2.42 

2.52 

0.43 

2J09 

2.76 


UMI 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  ANu  ntu^rtu  INFORMATION— Continued 


CPT'/ 
HCPCS» 


88314 
88314 
88318 
88318 
88318 
88319 
88319 
88319 
88321 
88323 
88323 
88323 
88325 
88329 
88331 
88331 
88331 
88332 
88332 
88332 
88342 
88342 
88342 
88346 
88346 
88346 
88347 
88347 
88347 
88346 
88346 
88346 
88349 
88349 
88349 
88355 
88355 


MOD 


26 
TC 


88356 
88356 
88356 
88358 
88356 
88362 
88362 
88362 
88365 
88365 
88365 
88371 
88372 
89060 
89100 
89105 
89130 
89132 
89135 
89136 
89140 
89141 
89350 
89360 
90780 
90781 
90782 
90783 
907a4 
90788 
90601 
90820 
9082S 
9083S 
90642 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 

TC 


26 
TC 

26" 

TC 


26 

TC 


26 

TC 


26 
TC 
26 
26 
26 


Status 


Description 


Histochemical  stain 

Hist(Xhemical  stain ™. 

Chemtcal  histochemistry  „ 

Chemical  histochemistry 

Chemical  histochemistry 

Enzyme  histochemistry 

Enzyme  hislochemistry 

Enzyme  Nstochemistry 

Micfoslide  consultation  

Miaoslide  consultation  

Microsiide  consultation  „. 

Microsltde  consultation  

Comprehersive  review  ol  data 
Pathology  consult  in  surgery  .. 
Pathology  consult  in  surgery  .. 
Pathology  consult  In  surgery  .. 
Pathology  consult  in  surgery  .. 
Pathology  consult  In  surgery  .. 
Pathology  consult  in  surgery  .. 
Pathotogy  consult  In  surgery  .. 

Immunocytochemistry  

lmmurx)cylochemistry  

Immunocytochemistry _ 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immurwfluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Electron  microscopy  

Electron  microscopy  

Electron  microscopy  

Scanning  electron  microscopy 
Scanning  electron  rrucroscopy 
Scanning  electron  microscopy 

Analysis,  skeletal  muscie 

Analysis,  sketelal  musde 

Analysis,  skeletal  nxjsde 

Analy^,  nerve  

Analysis,  nerve  „. 

Analysis,  ner^  _ 

Analysis,  tumor  „ , 

Analysis,  tumor  „ „ 

Analysis,  tumor 

Nerve  teasing  preparations  

Nerve  teasing  preparatiorts  

Nerve  teasing  preparations  ...., 

Tissue  hytxtdization „... 

Tissue  hybndizaiion „.. 

Tissue  hytxidization 

Protein,  western  bk>t  tissue  „... 

Protein  analysis  w/p>robe  

Exam^ynovial  flmd  crystals 

Sample  intestinal  conterrts 

Sample  iniestir^  contents 

Sample  stomach  contents  

Sampie  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents 

Sample  stomach  contents  

Sample  stomach  contents 

Sputum  spebmen  coNeciion  .... 

CoNact  s«raai  for  test 

IV  infusion  ttwrapy,  1  hour 

IV  Infusion,  addMonal  hour 

Injection  (SC)/(IM) 

Injection  (lA) 

Ir^ection  (IV) _. 

Injection  of  antftiiotic  .- 

Psychiatric  Inlarviaw 

Diaonoatic  inlervHw 

Evaluation  of  testa^recorda 

Special  intennew 

Psychotherapy,  75-80  min.  ._.. 


Ptrysician 

work 
RVUs'* 


0.45 

0.00 

0.42 

0.42 

0.00 

0.53 

0.53 

0.00 

1.30 

1J5 

1.35 

0.00 

2.22 

0.67 

1.19 

1.19 

0.00 

0.59 

0.59 

0.00 

0.65 

0.85 

0.00 

0.86 

0.86 

0.00 

0.86 

0.86 

0.00 

1.51 

1.51 

0.00 

0.76 

0.76 

0.00 

1.85 

1.85 

0.00 

3.02 

3.02 

0.00 

2.82 

2.82 

0.00 

2.17 

2.17 

0.00 

0.93 

0.93 

0.00 

0.37 

0J7 

0J7 

0.60 

0.50 

0.45 

0.19 

0.79 

0.21 

0.94 

0.85 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
2.80 
3.01 

♦0.97 
2.S4 

>3.13 


Direct  in 

office 

practice 

expense 

RVUs 


0.10 

1.68 

1.83 

0.10 

1.73 

223 

0.10 

2.13 

QJ38 

1.70 

0.16 

1.54 

0.38 

0.29 

0.72 

0.18 

054 

0.40 

0.14 

0.26 

1.66 

0.10 

1.56 

1.29 

0.10 

1.19 

1.29 

0.10 

1.19 

5.62 

0.20 

5.42 

4.54 

0.20 

434 

2.13 

0.17 

1.96 

2.13 

0.17 

1.96 

2.13 

0.17 

1.96 

2.09 

0.17 

1.92 

2.62 

0.10 

2.52 

0.13 

0.13 

0.19 

127 

127 

127 

127 

1J1 

1.44 

1.44 

1.58 

0J7 

0.18 

1.04 

0.63 

022 

029 

029 

020 

033 

0.53 

0J6 

1.14 

0.35 


Direct  out 
of  office 
practice 
expense 
RVUs 


0.10 
1.66 
1.83 
0.10 
1.73 
223 
0.10 
2.13 
0.16 
1.70 
0.16 
1.54 
0.16 
0.16 
0.72 
0.18 
0.54 
0.40 
0.14 
026 
1.66 
0.10 
1.56 
129 
0.10 
1.19 
129 
0.10 
1.19 
5.62 
020 
5.42 
4.54 
020 
4.34 
2.13 
0.17 
1.96 
2.13 
0.17 
1.96 
2.13 
0.17 
1.96 
2.09 
0.17 
1.92 
2.62 
0.10 
2.52 
0.13 
0.13 
0.13 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.06 
0.13 
0.13 
0.02 
0.05 
0.05 
0.05 
0.05 
0.16 
0.16 
0.06 
0.16 
0.16 


Total  in 

office 

practice 

expense 

RVUs 


022 
2.05 
2.33 
022 
2.11 
2.84 
024 
2.60 
0.75 
2.38 
0.50 
1.88 
0.95 
0.50 
1.16 
0.49 
0.67 
0.64 
0.31 
0.33 
221 
0.31 
1.90 
1.78 
0.32 
1.46 
1.78 
0J32 
1.46 
723 
0.60 
6.63 
5.73 
0.43 
5.30 
3.03 
0.63 
2.40 
329 
0.86 
2.40 
325 
0.85 
2.40 
3.05 
0.70 
2.35 
3.40 
0.33 
3.07 
024 
024 
0.31 
1.68 
1.67 
1.06 
1.60 
1.78 
1J0 
1.97 
2.12 
0.45 
023 
128 
0.78 
028 
0.35 
0.36 
025 
128 
1.32 
0.68 
2.03 
1.14 


Total  out 
of  office 
practice 
expense 
RVUs 


■  CPT  codn  and  daacnplioris  only  ara  copyrigm  1996  Amarican  Mateal 
'Copimc^  1994  AnMncar  OarM  AsaocMMn  AJI  hghls  raawad. 
M  RVUs  art  nol  tor  Msdicar*  Paymam. 
*  IMUi  fIVUs  ncrasaad  ir  glotwl  tugKal  packags 


Aaaocakon  M  Rignt!  Rssanfad.  Appicabia  FARS/Df  ARS  Afyty. 


022 
2.05 
2.33 
022 
2.11 
2.84 
024 
2.60 
0.49 
2.38 
0.50 
1.88 
0.69 
0.35 
1.16 
0.49 
0.67 
0.64 
0.31 
0.33 
221 
0.31 
1.90 
1.78 
0.32 
1.46 
1.78 
0.32 
1.46 
723 
0.60 
6.63 
5.73 
0.43 
5.30 
3.03 
0.63 
2.40 
329 
0.89 
2.40 
325 
0.85 
2.40 
3.06 
0.70 
2J5 
3.40 
033 
3.07 
024 
024 
024 
031 
029 
028 
022 
0.36 
022 
0.40 
037 
0.08 
0.17 
0.18 
0.03 
0.06 
0.07 
0.07 
0.06 
0.83 
037 
0.30 
034 
0.92 


Mal- 
practice 
RVUs 


0.02 
0.02 
0.01 
0.01 
0.00 
0.04 
0.02 

o.oe 

0.03 
0.05 
0.03 
0.02 
004 
0.03 
0.08 
0.04 
0.04 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.16 
0.06 
0.06 
0.12 
0.06 
0.06 
0.13 
0.07 
0.06 
0.18 
0.10 
0.08 
0.16 
0.06 

O.oe 

0.13 
0.07 
0.06 
0.06 
0.03 
0.02 
0.01 
0.01 
0.01 
0.03 
0.03 
0.03 
C.Q2 

ao4 

0.02 

ao7 

0.06 
0.03 
0.03 
0.06 
0.04 
0.01 
0.03 
0.04 
0.01 
0.09 
0.05 
0.04 
0.07 
0.15 


Total  in 
office 


0.69 
2.07 
2.76 
0.65 
2.11 
3.41 
0.79 
2.62 
2.08 
3.78 
1.88 
1.90 
321 
120 
2.43 
1.72 
0.71 
127 
0.92 
036 
3.10 
1.18 
1.92 
2.68 
120 
1.48 
2.68 
120 
1.46 
8.90 
2.19 
6.71 
6.61 
125 
536 
5.01 
2.55 
2.46 
6.49 
4.01 
2.48 
623 
3.75 
2.48 
535 
2.94 
2.41 
438 
129 
3.06 
0.62 
0.62 
0.66 
232 
220 
2.14 
131 
2.61 
2.03 
2.66 
3.03 
0.48 
026 
136 
032 
029 
0.38 
0.40 
026 
4.17 
438 
1.87 
494 
4.42 


Total  out 
of  office 


0.69 

2.07 

2.7B 

0.65 

2.11 

3.41 

0.79 

2.62 

1.82 

3.78 

1.88 

1.90 

2.95 

1.05 

2.43 

1.72 

0.71 

127 

0.92 

0.35 

3.10 

1.18 

1.92 

2.68 

120 

148 

2.68 

120 

1.48 

8.90 

2.19 

6.71 

6.61 

125 

536 

5.01 

2.55 

2.46 

6.49 

4.01 

2.48 

623 

3.75 

2.48 

5.35 

2.94 

2.41 

438 

129 

3.09 

0.62 

0.62 

0.62 

0.94 

0.82 

0.76 

0.43 

1.19 

0.45 

1.41 

128 

0.11 

020 

026 

0.07 

0.07 

0.10 

0.11 

0.07 

3.72 

3.93 

131 

3.75 

420 


i  ildt, 
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Addendum  c— Relative  Value  Units  (RVUs)  and  Related  Information— continued 

Direct  in 

Direct  out 

Total  in 

Total  out 

CPT'/ 
HCPCS' 

MOO 

Statua 

OescnpMon 

Physician 
woik 

office 

of  office 
practice 

offca 
practice 

of  office 

practice 

1M- 
practice 

Total  in 
office 

Tot^out 
of  office 

RVUa" 

RVUs 

AXMnsa 
RVUs 

exMnae 

RVUs 

exper^se 
fWUs 

RVUs 

90843 

0 

♦1.47 

0.35 

ai6 

0.76 

0.53 

ao6 

228 

2.05 

-   90644 

Q 

P»ycho«herapy.  45-60  mia 

♦2.00 

0.35 

ai6 

0.88 

0.65 

ao6 

2.96 

2.73 

90645 



A 

1.79 

0.35 

ai6 

a83 

aeo 

ao6 

2.67 

2.44 

90646 

.  ^,, 

R 

SpacW  tamily  therapy  

1.83 

0.20 

ai6 

0.67 

0.62 

0.06 

2.56 

2.53 

90647 

R 

SpaoW  iainly  tharapy  

2.21 

0.20 

ai6 

0.75 

0.70 

ao8 

3.04 

2.99 

90648 

R 

SpacW  faiT«y  tharapy  

0.59 

0.20 

ai6 

0.38 

0.33 

ao3 

1.00 

a95 

90663 

._ 

A 

Spaoal  group  tharipy 

0.59 

0.20 

ai6 

0.38 

0.33 

0.03 

1.00 

0.95 

90666 

Q 

♦2.15 

0.35 

ai6 

a9i 

0.69 

ao9 

3.15 

2.93 

90667 

._.„„.,, 

A 

Special  group  therapy 

0.63 

020 

ai6 

0.39 

0.34 

o.oe 

1.04 

0.99 

90862 



A 

Madk: alien  manaoameni  _.. 

0.95 

0.35 

ai6 

0.64 

0.42 

ao5 

1.64 

1.42 

90670 

_ 

A 

Elackoconvuiaiva  therapy 

1.88 

0.67 

ai6 

125 

0.63 

ao8 

321 

2.59 

•    90671 

A 

Elactroconvulsiva  therapy 

2.72 

NA 

ai6 

NA 

0.82 

ai3 

NA 

3.67 

90675 

A 

1.11 

0.35 

0.16 

0.68 

0.45 

0.06 

1.84 

1.61 

90876 



A 

PayctwphyaioiogKai  Iharajsy  

1.73 

0.35 

ai6 

a82 

0.60 

ao8 

2.63 

2.41 

90680 

A 

2.19 

0.35 

ai6 

0.92 

0.68 

0.07 

3.18 

2.95 

90667 

._ 

B 

CorauKalion  wWi  family  ._ _. 

♦1.48 

0.30 

ai6 

0.68 

0.53 

ao4 

221 

2.05 

90601 

A 

Bloiae(t)ack.  any  malhod 

0.41 

0.69 

ai6 

a95 

0.30 

0.07 

1.43 

0.78 

90611 

A 

Anorectal  bioteedback  .. .    .~. 

0.89 

0.69 

ai6 

1.10 

0.45 

027 

226 

1.61 

90918 

A 

ESRD  Folalad  servioes.  monih  

11.18 

ai6 

ai6 

2.68 

2.68 

ai4 

14.00 

14.00 

90919 

A 

ESRO  retaied  servicae.  month  „ 

8^ 

ai6 

ai6 

2.10 

2.10 

ai4 

10.78 

10.78 

909CO 

A 

ESRD  relaled  seoA^e.  month  

7.27 

ai6 

ai6 

1.82 

1.82 

ai4 

923 

923 

90821 

A 

ESRO  relaled  servtoes.  month  

4.47 

ai6 

ai6 

1.21 

121 

ai4 

5.82 

5.82 

90822 

A 

ESRO  relnled  Miulcea.  dav  

0.37 

0.01 

0.01 

0.10 

0.10 

aoi 

0.48 

0.48 

90623 

A 

Esrd  related  servicea.  day _ 

028 

0.01 

0.01 

0.08 

0.08 

0.01 

0.37 

0.37 

90S24 

A 

E«d  raMed  aervicea.  day ...- 

0^4 

0.01 

aoi 

0.07 

0.07 

aoi 

a32 

0.32 

90825 

_., .., 

A 

E«d  raMad  aervicea.  day  „ — 

0.15 

0.01 

aoi 

0.05 

0.06 

0.01 

021 

021 

90036 



A 

HamodWyaia.  one  awaluaMon „. 

1.22 

NA 

ail 

NA 

0.43 

aio 

NA 

1.75 

90937 

..........T. 

A 

HwDodMysis,  rspMlBd  6val  » 

2.11 

NA 

an 

NA 

a64 

ai8 

NA 

2.93 

90046 

.».»».... 

A 

OWyaia.  one  evaluabon 

1.28 

NA 

an 

NA 

0.43 

ao8 

NA 

1.79 

90047 



A 

OWyaia.  fepeeted  eval  . —  .- 

2.16 

NA 

an 

NA 

0.64 

ai4 

NA 

2.94 

90987 

_„„ 

A 

1.84 

NA 

an 

NA 

0.57 

ai6 

NA 

2.57 

91000 

A 

Esoptwgeal  irdijaflion 

a73 

1.48 

1.48 

1.98 

1.96 

ao6 

2.77 

2.77 

91000 

26 

A 

Eaophageal  intubation  ...„„ 

0.73 

ai8 

ai8 

0.39 

0.39 

ao6 

1.17 

1.17 

91000 

TC 

A 

Eaophageal  intubation  

0.00 

1.30 

1.30 

1.59 

1.59 

aoi 

1.60 

1.60 

91010 

A 

Eaophagus  molMy  aludy 

Eaophagua  maUMy  study  „ 

1.25 

1.63 

1.63 

2.30 

2.30 

ai7 

3.72 

3.72 

91010 

26 

A 

1.25 

ai8 

ai8 

0.52 

0.52 

an 

1.88 

1.88 

91010 

TC 

A 

Eaophagua  moUily  aludy 

0.00 

1.45 

1.45 

1.78 

1.78 

ao6 

1.84 

1.84 

91011 



A 

Eaophagua  moMly  study 

1.50 

1.77 

1.77 

2.53 

2.53 

ai8 

421 

421 

91011 

26 

A 

Esoptagut  moNHy  9lu<>y  .. 

1.50 

0.18 

0.18 

0.58 

0.58 

an 

2.19 

2.19 

91011 

TC 

A 

Eaophagua  modMy  aludy - 

aoo 

1.58 

1.50 

1.95 

1.95 

0.07 

2.02 

2.02 

91012 

..^ 

A 

Eaophagua  moHKy  Mudy 

1.46 

1A4 

1.84 

2.62 

2.62 

0.23 

4.31 

4.31 

91012 

26 

A 

Eaophagua  motOly  aludy 

1.46 

0.18 

ai8 

0.58 

0.56 

ai5 

2.19 

2.19 

91012 

TC 

A 

aoo 

1.66 

1.66 

2.04 

2.04 

ao8 

2.12 

2.12 

91020 

A 

EaotrfwQogaaWc  afcuty  

1.44 

1.84 

1.84 

2.61 

2.61 

0.18 

423 

423 

91020 

26 

A 

1.44 

ai8 

ai8 

0.57 

0.57 

ai2 

2.13 

2.13 

91020 

TC 

A 

aoo 

1.66 

1.66 

2.04 

2.04 

ao6 

2.10 

2.10 

91030 

A 

a9i 

1.64 

1.64 

2.21 

221 

ao5 

3.17 

3.17 

91030 

26 

A 

0.91 

0.18 

0.18 

0.43 

0.43 

0.03 

1.37 

1.37 

91030 

TC 

A 

Acid  oertusion  ol  neeohaoua 

aoo 

1.46 

1.46 

1.78 

1.78 

0.02 

1.80 

1.80 

91032 

A 

1.21 

1.56 

1.58 

2.22 

222 

0.16 

3.59 

3.59 

91032 

28 

A 

1.21 

ai8 

ai8 

0.51 

0.51 

aio 

1.82 

1.82 

91032 

TC 

A 

0.00 

1.40 

1.40 

1.71 

1.71 

0.06 

1.77 

1.77 

91033 

A 

Prolonged  acid  reMw  laat  — 

1.30 

1.68 

1.68 

2.39 

2.39 

025 

3.94 

3.94 

91033 

26 

A 

1.30 

0.18 

0.18 

0.54 

0.54 

0.14 

1.98 

1.98 

91033 

TC 

A 

Prolongad  add  raMui  laal 

0.00 

1.50 

1.50 

1.86 

1.85 

an 

1.96 

1.96 

910S2 

A 

Qaatrlc  wt^ysia  teal » 

0.79 

1.65 

1.65 

2.21 

221 

ao7 

3.07 

3.07 

91062 

28 

A 

Qaalrtc  analyaia  leal  ...- 

a79 

ai8 

ai8 

0.41 

0.41 

ao4 

124 

124 

91062 

TC 

A 

Qaalric  anaiyaia  teat 

aoo 

1.47 

1.47 

1.80 

1.80 

ao3 

1.83 

1.83 

91 066 

A 

Qaalrtc  Mubalion  for  amaar  _ _ 

a94 

1.48 

1.48 

2.03 

2.03 

ao8 

3.03 

3.03 

91066 

26 

A 

OaaWc  imubalion  tor  ameer  

a94 

ai8 

ai8 

a44 

0.44 

ao4 

1.42 

1.42 

91066 

TC 

A 

Qaakic  intubation  lor  amear 

aoo 

1.30 

1.30 

1.58 

1.59 

0.02 

1.61 

1.61 

91060 

A 

Gaatrtc  saKna  load  teal 

a45 

0.24 

0.24 

0.41 

a4i 

ao8 

aa2 

0.92 

91060 

28 

A 

Gaatrtc  aalna  load  leal  ..*..._ 

a45 

0.07 

ao7 

ai9 

ai9 

ao4 

0.68 

0.68 

91080 

TC 

A 
A 

nailili  sMtnt  load  laat _ 

aoo 

020 

ai7 

2J2 

ai7 

2.32 

0.22 
2.88 

022 
2.88 

0.02 

ao6 

0.24 
3.13 

024 

91066 

Breath  fiydrogan  laal __ 

3.13 

91066 

28 

A 

Braatti  fvy^'ogen  teal  ...» m»....- 

0.20 

ai8 

ai8 

027 

027 

ao3 

a5o 

0.50 

91066 

TC 

A 

Biraath  hydrogen  teal  — 

0.00 

2.14 

2.14 

2.61 

2.61 

o.oe 

2.63 

2.63 

91100 

A 

Paaa  inteabna  blaadbig  lube  

1.06 

NA 

0.14 

NA 

0.42 

0.06 

NA 

1.55 

91106 

A 

Qaalric  iraubation  Iraatmani  — 

0J7 

NA 

a  14 

NA 

026 

0.04 

NA 

0.67 

91122 

._ 

A 

1.77 

2.00 

2.00 

2.88 

288 

022 

4.87 

4.87 

91122 

26 

TC 

A 
A 

1.77 

aoo 

ai9 

1.81 

ai9 

1.81 

a65 
223 

0.65 
223 

ai3 
aoo 

2.55 
2.32 

2.55 

91122 

Anal  preaaura  record  

2.32 

92002 

.»......». 

A 

Eye  exam,  new  paUart 

OM 

0.57 

ai8 

aao 

a40 

ao2 

1.79 

^M 

92004 

A 

Eya  exam,  near  pMeni 

1.67 

0.67 

ai6 

1.19 

0.57 

aa2 

2.88 

226 

UMI 
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ADDENDUM  C— -Relative  Value  Units  (RVUs)  and  Related  iNhUKMAnoN— oommued 


CPT'/ 
HCPCS> 


92012 
92014 
92015 
92018 
92019 
92020 
92060 
92060 
92060 
92065 
92065 
92065 
92070 
92081 
92081 
92081 
92082 
92082 
92082 
92083 
92083 
92083 
92100 
92120 
92130 
92140 
92225 
92226 
92230 
92235 
92235 
92235 
92240 
92240 
92240 
92250 
92250 
92250 
92260 
92265 
92265 
92265 
92270 
92270 
92270 
92275 
92275 
92275 
92283 
92283 
92283 
92284 
92284 
92284 
92286 
92285 
92285 
92286 
92286 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 
92316 
92317 
92325 
92326 
92330 
92335 
82340 


MOO 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 

26 

TC 


Status 


Oescripiion 


Eye  exam  established  pt „. 

Eye  exam  &  treatment  „ 

Refraction „. 

New  eye  exam  &  treatment 

Eye  exam  &  treatment 

Special  eye  evaJuation _ 

Special  eye  evaluation 

Special  eye  evaluatxxi 

Speciai  eye  evaluation 

Orthoptlc/pieoptic  training  

Orthoptic/pleoptic  training 

Ottxjptic/pleoptic  trainirtg , 

Fitting  of  contact  lens  , 

Visual  fiatd  examination(s) 

Visual  field  examination(s) 

Visual  field  examination(s) 

Visual  field  examination(s) , 

Visual  field  examination($) 

Visual  field  examinalion(s) 

Visual  field  examination(s) 

Visual  field  examination(s) 

Visual  field  examination(s) 

Serial  tonometry  exam(s)  

Tonograpny  &  eye  evakjabon  .. 
Water  provocation  tonography 
Glaucoma  provocatrve  tests  .... 

Speoal  eye  exam,  in<toal 

Special  eye  exam,  subsequent 

Eye  exam  with  photos  

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos „ 

log  angiography 

leg  angiography  .„..'. _ 

leg  artgiography 

Eye  exam  with  ptxjtos  

Eye  exam  with  photos 

Eye  exam  with  ptwtos  

Qphttialmoacopy/dyrufnomatry 

Eye  muade  evalualion 

Eye  muade  evalualion 

Eye  muscle  evaluation 

Electro-oculography  „ 

Electro-oculography 

Eledro-oculography „ 

cwcvtxannograpny 

Electroietinography 

Electroretmography 

Color  vision  examination  

Coky  vision  examinaiion  

Color  vision  examinaiion  

Dark  adipmion  aye  axam  

Dartc  adaplaBon  eye  exam  

Oartt  adaptation  aye  axam  

Eye  photograptiy 

Eye  photoqnphy  .„ 

Eye  photography  ■—■■■■■■ 

Internal  aye  photography 

imamal  aye  photography 

Intamal  aye  photography 

Irrlemal  eye  photography 

-3  -    »-.     «.rig  „ 

^        -         ■    'Tfl   - 

t*  ■  •*  s  fitting „ 

'-•  ■  «"s  fitting 

"'^    ;,  .T  Of  oortact  lens  

.   •-,   iojo  of  contact  lens  

Praacnptnn  o<  oortact  lens 

Prescription  of  oor^act  lens  

M  =*•■.  sr  on  ai  contact  lara 

'f^-%r>>*.  t^'<ett  o<  contact  lans  ... 

Fitting  Q\  artifictal  eye 

Fitting  of  artificial  eye 

Rtting  of  spectacles 


Ptiysician 

wor1( 
RVUs" 


0.67 

1.10 

40.38 

^A^ 
1.31 
0.37 
0.69 
0.89 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
0.44 
0.00 
0.50 
0.50 
0.00 
0.92 
0.81 
0.81 
0.50 
0.38 
0J3 
0.60 
0.81 
0.81 
0.00 
1.10 
1.10 
0.00 
0.44 
0.44 
0.00 
0.20 
0.81 
0.81 
0.00 
0.81 
0.81 
0.00 
1.01 
1.01 
0.00 
0.17 
0.17 
0.00 
0.24 
0.24 
0.00 
0.20 
0.20 
0.00 
0.86 
0.66 
0.00 
0J1 

♦1.17 
1.08 
1.26 
0.92 

40.69 
0.45 
0.68 
0.45 
0.00 
0.W 
1.06 
0.45 

♦0J7 


Direct  in 
office 

practice 

expense 

RVUs 


0.53 
0.60 
0.57 
NA 
NA 
0.41 
0.86 
0.06 
0.78 
0.86 
0.08 
0.78 
0.38 
0.49 
0.03 
0.46 
0.60 
0.03 
0.57 
0.72 
0.04 
0.68 
0.38 
0.29 
0.32 
0.41 
0.16 
0.16 
0.45 
1^3 
0.04 
1.19 
2.35 
0.09 
2.26 
0.82 
0.04 
0.78 
0.13 
0.58 
0.03 
0.55 
0.79 
0.04 
0.75 
0.88 
0.04 
OM 
0.55 
0.07 
0.48 
1.04 
0.06 
0.96 
0.82 
0.04 
0.78 
0.81 
0.04 
0.77 
1.02 
0.48 
0.49 
0.49 
0.49 
0.49 
0.49 
0.49 
0.49 
0.41 
0.30 
0.49 
0.49 
0.41 


Direct  out 
of  office 

practice 

experae 

RVUs 


0.16 

0.16 

0.07 

0.16 

0.16 

0.07 

0.86 

0.06 

0.78 

0.86 

0.06 

0.78 

0.07 

0.49 

0.03 

0.46 

0.60 

0.03 

0.57 

0.72 

0.04 

0.68 

0.16 

0.07 

0.07 

0.07 

0.07 

0.07 

0.01 

1.23 

0.04 

1.19 

2.35 

0.09 

2.26 

0.82 

0.04 

0.78 

0.07 

0.58 

0.03 

0.55 

0.79 

0.04 

0.75 

0.88 

0.04 

0.84 

0.56 

0.07 

0.48 

1.04 

0.08 

0.96 

0.82 

0.04 

0.78 

0.81 

0.04 

0.77 

0.08 

0.11 

0.11 

0.11 

0.11 

0.11 

0.11 

0.11 

0.11 

0.10 

0.06 

0.11 

0.11 

0.10 


Total  in 

office 

practice 

euteroe 

RVUs 


0.80 
0.98 
0.78 
NA 
NA 
0.58 
1.21 
0.25 
0.96 
1.14 
0.18 
0.96 
0.63 
0.68 
0.12 
0.56 
0.84 
0.14 
0.70 
1.00 
0.17 
0.83 
0.66 
0.53 
0.57 
0.61 
0.29 
0.28 
0.09 
1.70 
0.23 
1.47 
3.13 
0.36 
2.77 
1.11 
0.15 
0.96 
0.21 
0.88 
0^1 
0.68 
1.15 
0.23 
0.92 
1.30 
0.28 
1.02 
0.71 
0.13 
0.56 
1.32 
0.15 
1.17 
1.06 
0.10 
0.96 
1.16 
0.21 
0.95 
1.44 
0.85 
0.84 
0.88 
0.80 
0.75 
0.70 
0.75 
0.70 
0.50 
0.37 
0.86 
0.72 
0.56 


Total  out 
of  office 
practice 

ejmense 
RVUs 


0.35 

0.44 

0.17 

0.54 

0.49 

0.17 

1i1 

0^5 

0.96 

1.14 

0.18 

0.96 

025 

0.68 

0.12 

0.56 

0.84 

0.14 

0.70 

1.00 

0.17 

0.83 

0.40 

027 

027 

020 

0.17 

0.16 

0.15 

1.70 

0.23 

1.47 

3.13 

0.36 

2.77 

1.11 

0.15 

0.96 

0.14 

0.89 

0.21 

0.68 

1.15 

023 

0.92 

1J0 

0.28 

1.02 

0.71 

0.13 

0.58 

1.32 

0.15 

1.17 

1.06 

0.10 

0.96 

1.16 

0.21 

0.95 

029 

0.39 

0.38 

0.42 

0.34 

0.29 

0.24 

0.29 

024 

0.13 

0.11 

0.39 

026 

021 


practice 
RVUs 


0.02 

0.02 

0.02 

0.03 

0.03 

0.01 

0.02 

0.01 

0.01 

0.01 

0.01 

0.00 

0.06 

0.01 

0.01 

0.00 

0.02 

0.01 

0.01 

0.04 

0.03 

0.01 

0.01 

0.02 

0.02 

0.01 

0.02 

0.02 

0.04 

0.08 

0.03 

0.06 

0.08 

0.03 

0.06 

0.02 

0.01 

0.01 

0.03 

0.02 

0.00 

0.02 

0.05 

0.03 

0.02 

0.06 

0.03 

0.02 

0.01 

0.01 

0.00 

0.02 

0.01 

0.01 

0.01 

0.01 

O.X 

0.07 

0.05 

0.02 

006 

0.00 

0.03 

0.03 

0.03 

0.00 

0.03 

0.04 

0.02 

0.01 

0.06 

0.08 

0.11 

0.00 


Total  in 
office 


1.49 
2.10 
1.18 
NA 
NA 
0.96 
1.92 
0.95 
0.97 
1.52 
0.56 
0.96 
1.39 
1.05 
0.49 
0.56 
1.30 
0.56 
0.71 
1.54 
0.70 
0.84 
1.59 
1.36 
1.40 
1.12 
0.69 
0.63 
1.33 
2.60 
1.07 
1.53 
4.32 
1.49 
2.83 
1.57 
0.60 
0.97 
0.44 
1.72 
1.02 
0.70 
2.01 
1.07 
0.94 
2.36 
1.32 
1.04 
0.88 
0.31 
0.58 
1.58 
0.40 
1.18 
127 
0.31 
0.96 
1.89 
0.92 
0.97 
2.33 
2.02 
1.95 
2.17 
1.75 
1.44 
1.18 
1.47 
1.17 
0.51 
0.43 
2.02 
128 
0.95 


Total  ou 
of  office 


1.04 
156 
057 
2.06 
1.83 
055 
1.92 
0.95 
0.97 
152 
056 
0.96 
1.01 
1.05 
0.49 
056 
1J0 
059 
0.71 
154 
0.70 
0.84 
1J3 
1.10 
1.10 
0.71 
057 
051 
0.79 
2.60 
1.07 
153 
4.32 
1.49 
2.83 
157 
0.60 
0.97 
0J7 
1.72 
1.02 
0.70 
2.01 
1.07 
0.94 
2J6 
1.32 
1.04 
0J9 
0.31 
0.58 
1.58 
0.40 
1.18 
127 
0J1 
0.96 

ije 

0.92 
0.97 
1.18 
1.56 
1.49 
1.71 
129 
0.96 
0.72 
1.01 
0.71 
0.14 
0.17 
1.56 
0.82 
0.56 


'CPT   ic*-  t.     ."". 
•Copyi^r     -f~i  *    ^  .  ^ 
>  *  Inttcatw  nvu(  X-' 
'  •  Warn  RVU  (wrwLM., 
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Addendum  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCS' 


92341 

92342 

92352 

92353 

92364 

92355 

92358 

92370 

92371 

92382 

82383 

92366 

82386 

82502 

9SS04 

92S06 

92507 

92508 

92510 

92511 

92512 

92516 

92520 

92525 

92526 

92541 

92541 

92541 

92542 

92542 

92542 

92543 

92543 

92543 

92544 

92544 

92544 

92545 

92545 

92545 

92546 

92546 

92546 

92547 

92548 

92548 

92548 

92562 

92553 

92555 

92566 

92567 

82561 

82562 

92563 

92564 

92565 

92567 

92568 

82568 

92571 

92572 

92573 

92575 

92576 

92577 

92579 

92562 

92583 

92584 

82586 

82586 

82586 

82587 


MOO 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


Status 


Description 


Fitting  of  spectacles 

Ruing  o(  spectadas 

opocm  speciacMB  smnQ  ......... 

Special  ipectades  fltting  ........ 

Special  nportarlon  Ming „. 

Eye  proalhatis  seivioa 

Repair  &  adluti  spectacles 

Repair  &  adjust  spectacles 

Supply  ct  low  vision  aids 

Supply  ol  artiticiaJ  eye  

Supply  ol  spectacles ~ 

Supply  o<  contact  lenaes  

Ear  and  Itvoal  eisminallon 

Ear  nnicniocopy  examination  ... 
Speech  &  hearing  avalualion  .. 

SpeedVhearing  therapy 

Speech/haaiing  therapy 

Rehab  ior  ear  implant 

Naaopharyngoacopy 

Nasal  (undion  studtas 

Facial  nerve  funcHon  teat  

Laryngeal  function  siudtos 

Oral  function  evalualion 

Oral  function  therapy  

Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  last  .. 

Poallional  nystagmus  test 

Positional  nystagmus  test 

Poallional  nystagmus  lest 

Ctforic  vealtiulv  last 

Caloric  veslfculy  lest 

Caloric  vesltwiar  test 

Oploi(inelic  nystagmus  test  :.... 

Optoiunedc  nystagmus  test  

OptokineHc  nystagmus  test  

uecsHnng  vacrang  wai 

v/scManng  sacMng  wm  ».« 

uscstasng  vacKing  net ....._»«, 

Sinusoidal  rotational  tasi 

Sinusoidsl  rotational  tsai  ~. 

Sinusoidal  rotational  last  

Supplemental  electrtcal  teet ..... 

Poelurography _..„...__... 

Poeturogiaphy »«„».....».« 

Poalufography „......„ 

Pure  lone  audometry,  air , 

Audometry.  ar  &  bone 

Speech  threshold  audomatry  . 
Speech  audnmetry.  oompMa 
Comprehensive  heering  leal  _.. 
Bekeay  audomeby,  rflnnrnnlti 

I  outtwsi  balance  lest 

Tone  decay  hearing  teet 

Sisi  hearing  test _. 

Slengsr  lest,  pure  lone 

Tymparxmetry 

Acoustic  reflex  testing 

AcouaUc  reftax  decay  leal 

FMered  speech  fleering  test  ... 
Staggered  spondaic  word  teat 

Lombard  Isat 

Senaortneural  acuiy  last 

SynVwic  sanlanoa  leet  

Stenger  last,  iipooch 

Visual  audometry  (vra) 

CondUonmg  play  audtamelry  . 
Soioct  ptctufft  fludkiinotry  ....... 


AudHory  evoited  potential 
AuMory  evoked  potential 
AudNory  evoited  polanM 
Evoked  audBory  Isat 


Ptryskaan 

wori( 
RVUs'* 


♦0.47 
■>0.53 
♦0.37 
♦0.50 
♦0.00 
♦0.00 
♦0.00 
♦a32 
♦O.00 
♦0.00 
+0.00 
♦0.00 
♦0.00 
1.51 
0.18 
0.86 
0.52 
0.26 
1.50 
0.84 
0.55 
0.43 
0.76 
1.50 
0.55 
a40 
0.40 
0.00 
0.33 
0.33 
0.00 
0.38 
0.38 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
0.00 
0.29 
0.29 
0.00 
0.00 
0.50 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0X0 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 

aoo 

0.50 
0.50 
OM 
0.13 


Direct  in 

Direct  out 

Total  in 

Total  out 

office 

ol  office 

office 

of  office 

practice 

practice 

practice 

practice 

expense 
RVUs 

expense 
RVUs 

expense 

RVUs 

exiense 
RVUs 

0.41 

0.10 

0.60 

0.23 

0.41 

0.10 

0.61 

0.24 

0.41 

0.10 

0.58 

0.21 

0.41 

0.10 

0.61 

0.24 

0.49 

0.11 

0.62 

0.16 

0.49 

0.11 

0.60 

0.14 

0.30 

0.08 

0.37 

0.11 

0.29 

0.08 

0.42 

0.17 

0.30 

0.08 

0.36 

0.10 

0.30 

0.08 

0.36 

0.10 

0.30 

0.08 

0.51 

0.25 

0.30 

0.06 

0.38 

0.12 

0.30 

0.08 

0.38 

0.12 

NA 

0.16 

MA 

0.56 

0.53 

0.16 

0.66 

0.24 

0.50 

0.09 

0.81 

0.31 

0.50 

0.09 

0.73 

0.23 

0.50 

0.09 

0.67 

0.17 

0.49 

0.09 

0.96 

0.47 

0.35 

0.10 

0.63 

0.33 

0.37 

0.13 

0.58 

0.29 

0.38 

0.13 

0.56 

0.26 

0.22 

0.13 

0.45 

0.34 

0.50 

0.09 

0.96 

0.46 

0.50 

0.09 

0.74 

0.24 

0.57 

0.57 

0.80 

0.80 

0.07 

0.07 

0.19 

0.19 

0.50 

0.50 

0.61 

0.61 

0.57 

0.57 

0.79 

0.79 

0.07 

0.07 

0.17 

0.17 

0.50 

O.SO 

0.62 

0.62 

0.14 

0.14 

0.28 

0.28 

0.02 

0.02 

0.12 

0.12 

0.12 

0.12 

0.16 

0.16 

0.57 

0.57 

0.76 

0.76 

0.07 

0.07 

0.15 

0.15 

0.50 

0.50 

0.61 

0.61 

0.57 

0.57 

0.75 

0.75 

0.07 

0.07 

0.14 

0.14 

0.50 

0.60 

0.61 

0.61 

0.79 

0.79 

1.05 

1.05 

0.07 

0.07 

0.16 

0.16 

0.72 

0.72 

0.88 

0.89 

0.56 

0.14 

0.70 

0.19 

1.76 

1.76 

2.29 

2.29 

0.06 

0.06 

0.19 

0.19 

1.70 

1.70 

2.10 

2.10 

0.56 

0.16 

0.73 

0.21 

0.59 

0.16 

0.74 

0.21 

0.59 

0.16 

0.73 

0.21 

0.59 

0.16 

0.73 

0.21 

0.59 

0.16 

0.75 

0.23 

0.59 

0.16 

0.74 

0.21 

0.59 

0.16 

0.73 

021 

0.59 

0.16 

0.73 

02^ 

0.59 

0.16 

0.73 

0.21 

0.59 

0.16 

0.73 

021 

0.58 

0.16 

0.72 

0.21 

0.58 

0.16 

0.72 

0.21 

0.58 

0.16 

0.72 

021 

0.59 

0.16 

0.73 

021 

0.59 

0.16 

0.72 

020 

0.59 

0.16 

0.73 

021 

0.59 

0.16 

0.73 

021 

0.59 

0.16 

0.73 

021 

0.59 

0.16 

0.74 

022 

1.09 

0.16 

1.34 

021 

1.11 

0.16 

1.37 

021 

1.15 

0.16 

1.42 

022 

0.73 

0.14 

0.95 

023 

1.57 

1.57 

2.00 

2J» 

0.11 

0.11 

0.26 

028 

1.46 

1.46 

1.81 

1.81 

0.56 

0.56 

0.74 

0.74 

Mal- 
practice 
RVUs 


0.00 
0.00 
0.01 
0.01 
0.10 
0.01 
0.05 
0.00 
0.02 
0.02 
0.67 
0.10 
0.08 
0.12 
0.02 
0.05 
0.03 
0.02 
0.15 
0.09 
0.05 
0.04 
0.05 
0.11 
0.05 
0.07 
0.05 
0.02 
0.07 
0.04 
0.03 
0.09 
0.06 
0.04 
0.05 
0.03 
0.02 
0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.06 
0.19 
0.05 
0.14 
0.04 
0.07 
0.04 
0.06 
0.13 
0.07 
0.04 
0.04 
0.05 
0.04 
0.06 
0.04 
0.04 
0.04 
0.01 
0.04 
0.03 
0.05 
0.08 
0.07 
0.07 
0.09 
025 
0.31 
0.14 
0.17 
0.13 


Total  in 
office 


Total  out 
ol  office 


1.07 
1.14 
0.96 
1.12 
0.72 
0.61 
0.42 
0.74 
0.38 
0.38 
1.18 
0.48 
0.46 
NA 
0.89 
1.72 
1.28 
0.95 
2.61 
1.56 
1.18 
1.03 
126 
2.57 
1.34 
127 
0.64 
0.83 
1.19 
0.54 
0.65 
0.75 
0.55 
020 
1.07 
0.44 
0.63 
1.02 
0.39 
0.63 
1.39 
0.48 
0.91 
0.76 
2.98 
0.74 
2.24 
0.77 
0.81 
0.77 
0.79 
0.88 
0.81 
0.77 
0.77 
0.78 
0.77 
0.78 
0.76 
0.76 
0.77 
0.73 
0.77 
0.76 
0.78 
0.82 
1.41 
1.4 
1.51 
120 
2.90 
0.92 
1.96 
1.00 


0.70 
0.77 
0.59 
0.75 
026 
0.15 
0.16 
0.49 
0.12 
0.12 
0.92 
022 
020 
2.19 
0.44 
122 
0.78 
0.45 
2.12 
126 
0.89 
0.73 
1.15 
2.07 
0.84 
127 
0.64 
0.63 
1.19 
0.54 
0.65 
0.75 
0.55 
020 
1.07 
0.44 
0.63 
1.02 
0.39 
0.63 
1.39 
0.48 
0.91 
025 
2.98 
0.74 
224 
025 
028 
025 
027 
0.36 
028 
025 
025 
026 
025 
027 
025 
025 
025 
021 
025 
024 
026 
0.30 
028 
028 
0.31 
0.48 
2.90 
0.92 
1.98 
1.00 


'  Cfn^  antn  arid  dacnpSon*  only  ar«  copyn(^  1986  Ainancan  MKllcal  Aaaosaean.  Mi  f^^  RMSrv^ 
>Copyi1^  I9»4  Amancan  Oanw  Auooabon.  A*  nghk  rsaaned 

*  *  InitrHw  RVUt  m  nol  tor  Madcara  Paymam. 

•  *  Wok  RAM  wraaaad  m  global  tui^fot  packaga. 


UMI 


Federal  Register  /  Vol.  62.  No.  117  /  Wednesday,  June  18.  1997  /  Proposed  Rules  33289 


AUUtNUUM  U.— HELATIVE  VALUE  UNITS  (RVUS)  AND  REUTED  INFORMATION-Continued 


CPT'/ 
HCPCS' 


92687 

92587 

92586 

92588 

92588 

92589 

92596 

92597 

92598 

92950 

92953 

92960 

92970 

92971 

92976 

92977 

92978 

92978 

92978 

92979 

92979 

92979 

92980 

92981 

92982 

92984 

92986 

92987 

92990 

92995 

92996 

93OO0 

93005 

93010 

93012 

93014 

93015 

93016 

93017 

93018 

93024 

93024 

93024 

93040 

93041 

93042 

93224 

93225 

93226 

93227 

93230 

93231 

93232 

93233 

93235 

93236 

93237 

93268 

93270 

93271 

93272 

93278 

93278 

93278 

93303 

93303 

93303 

93304 

93304 

93304 

93307 

93307 

93307 

93308 


MOO 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descripdon 


,  heart 
,  heart 
,  heart 
,  heart 


Evoked  aucWory  test 

Evoked  auditory  test 

Evoked  auditory  test  .; 

Evoked  auditory  test 

Evoked  auditory  test 

Auditory  functkjn  test(s)  

Ear  protector  evaluation  

Oai  speech  device  eval  

Modify  orai  speech  device 

Heart/lung  resuscitation  (CPR) 

Temporary  external  pacing 

Heart  electroconversion 

Cardioassist.  internal  

Cardioassist,  external  

Dissolve  clot,  heart  vessel 

Dissotve  ctot,  heart  vesse) 

Intravascular  us,  heart 

Intravascular  us,  heart 

Intravascular  us, 
Intravascular  us, 
Intravascular  us. 
Intravascular  us. 

Insert  intracoronary  stent 

Insert  intracoronary  stent 

Coronary  artery  dilation  

Coronary  artery  dilation  _ 

Revision  of  aortic  valve  

Revision  of  mitral  valve  

Revision  o(  pulnx>nary  valve  „ 

Coronary  attierectomy  

Coronary  attierectomy  „ 

Electrocardwgram,  compleie 

Electrocardiogram,  tracing 

Electrocardwgram  report  

Transmisskxi  of  ecg  

Report  on  transmitted  ecg 

Cardiovascular  stress  test  _ 

Cardiovascular  stress  test  „ 

Cardiovascular  stress  test  

Cardiovascular  stress  test  . _ 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Rhythm  ECG  with  report  

Rhythm  ECG.  tracing 

Rhyttim  ECG.  report 

ECG  monitor/report.  24  hrs  

ECG  monitor/record.  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  nx)nitor/review.  24  hrs  „... 

ECG  monitor/report,  24  hrs  

Ecg  monitor/recofd,  24  hrs _ 

ECG  monitor/report.  24  hrs  

ECG  momtof'review,  24  hrs 

ECG  monitor/report.  24  hrs  ._ 

ECG  monitor/report.  24  hrs  

ECG  monitor/review.  24  hrs  

ECG  recorcVreview  

ECG  recording _. 

Ecg/rrxxiitoring  arxj  analysis 

Ecg/review,  interpret  only  

ECG/signal-aweraged _ 

ECG/iiigrwl  avoraged 

ECG/Signal-averaged 

Echo  transthoracic „ _. 

Echo  transthoracic 

Echo  transthoracic 

Echo  transthoracic 

Ectx)  transtho»acic _. 

Echo  transthoracic _ 

Ectx)  exam  of  heart  

Echo  exam  of  heart  

Ectx)  exam  ol  heart  

Echo  exam  of  heart „.  I 


Physkaan 

work 
RVUs'* 


0.13 
0.00 
0.36 
0.36 
0.00 
0.00 
0.00 
1.35 
0.99 
3.80 
0.23 
2.25 
3.52 
1.77 
7.25 
0.00 
1.80 
1.80 
0.00 
1.44 
1.44 
0.00 
14.84 
4.17 
10.98 
2.97 
20.34 
20.69 
16,22 
12.09 
3.26 
0.17 
0.00 
0.17 
0.00 
0.52 
0.75 
0.45 
0.00 
0.30 
1.17 
1.17 
0.00 
0.16 
0.00 
0.16 
0.52 
0.00 
0.00 
0.52 
0.52 
0.00 
0.00 
0.52 
0.45 
0.00 
0.45 
0.52 
0.00 
0.00 
0.52 
0.25 
0.25 
0.00 
1.30 
1.30 
0.00 
0.75 
0.75 

aoo 

0.92 
0.92 
0.00 
0.53 


Direct  in 

office 

practice 

expense 

RVUs 


0.07 

0.49 

0.56 

0.07 

0.49 

0.90 

0.59 

0.50 

0^ 

0.66 

NA 

0.66 

^4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.36 

0.30 

0.05 

0.80 

0.05 

1.63 

0.05 

1.52 

0.05 

1.63 

0.63 

1.00 

0^5 

0.19 

0.05 

0.47 

0.15 

0.27 

0.05 

0.47 

0.15 

0.27 

0.06 

0.37 

0.32 

0.05 

0.67 

0.16 

0.31 

0.06 

022 

0.04 

0.18 

1.75 

0.08 

1.67 

1.60 

0.08 

1.52 

1.07 

0.08 

0.99 

0.99 


Direct  out 

of  office 

practice 

emense 

RVUs 


0.07 

0.49 

0.56 

0.07 

0.49 

0.16 

0.16 

0.09 

0.16 

0.05 

0.05 

0.10 

0.16 

0.12 

0.16 

0.01 

0.10 

0.05 

0.05 

0.10 

0.05 

0.05 

0.16 

0.16 

0.16 

0.16 

1.49 

1.46 

0.16 

0.16 

0.16 

0.11 

0.06 

0.05 

0.11 

0.06 

0.16 

0.06 

0.05 

0.06 

0.16 

0.08 

0.08 

0.11 

0.05 

0.05 

0.16 

0.05 

0.06 

0.05 

0.15 

0.05 

0.05 

0.05 

0.16 

0.08 

0.06 

0.67 

0.06 

0.05 

0.05 

0.22 

Q.04 

0.18 

1.75 

0.08 

1.67 

1.60 

0.08 

1.52 

1.07 

0.08 

0.99 

a99 


Total  in 

offce 

practice 

expense 

RVUs 


0.12 

0.62 

0.80 

0.17 

0.63 

1.11 

0.73 

0.93 

0.94 

1.67 

NA 

133 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.48 

0J7 

0.10 

1.02 

0.19 

2.19 

0.17 

1.88 

0.13 

2.29 

1.05 

124 

0.34 

023 

0.10 

0.75 

021 

036 

0.19 

0.76 

021 

0J36 

0.19 

0.60 

0.43 

0.17 

0.82 

021 

0.43 

0.19 

0.37 

0.12 

026 

2.50 

0.40 

2.10 

2.16 

027 

1.89 

1.58 

0.32 

126 

1.37 


Total  out 
o(  office 
practice 
exper>se 
RVUs 


0.12 

0.62 

0.80 

0.17 

0.63 

021 

021 

0.43 

0.43 

0.93 

0.16 

0.65 

1.06 

0.55 

1.68 

0.13 

0,59 

0.47 

0.12 

0.48 

0.39 

O.Ofr. 

3.72 

120 

2JB7 

0.94 

8.47 

6.51 

3.91 

3.11 

1.01 

0.18 

0.07 

0.10 

0.18 

0.19 

0.40 

0.17 

0.09 

0.13 

0.50 

0.36 

0.12 

0.17 

0.06 

0.10 

0.37 

0.08 

0.10 

0.19 

0J7 

0.09 

0.09 

0.19 

0.34 

0.13 

0.17 

0.82 

0.08 

0.11 

0.19 

0.37 

0.12 

025 

250 

0.40 

2.10 

2.16 

027 

1.80 

1.58 

0.32 

126 

U7 


Mal- 
practice 
RVUs 


0.01 

0.12 

0.16 

0.02 

0.14 

0.06 

0.06 

0.11 

0.07 

0.17 

0.15 

0.16 

0.41 

0.08 

0.42 

0.54 

0.36 

0.08 

028 

020 

0.06 

0.14 

122 

0.44 

122 

0.44 

0.90 

0.91 

0.71 

122 

0.44 

0.04 

0.03 

0.01 

022 

0.05 

0.18 

0.03 

0.12 

0.03 

023 

0.14 

0.09 

0.02 

0.01 

0.01 

0.31 

0.09 

0.16 

0.06 

0.34 

0.11 

0  15 

0.08 

023 

0.17 

0.06 

0.36 

0.09 

022 

0.05 

0.18 

0.06 

0.12 

0.36 

0.09 

027 

0.19 

0.06 

0.14 

0.36 

0.09 

027 

0.19 


Total  in 
office 


026 

0.74 

1.32 

0.55 

0.77 

1.17 

0.79 

2.39 

2.00 

5.64 

NA 

3.74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.69 

0.40 

028 

124 

0.76 

3.12 

0.65 

2.00 

0.46 

3.69 

2J6 

1.33 

0.52 

024 

027 

1.58 

0.30 

0.52 

0.77 

1.62 

0.32 

0.51 

0.79 

128 

0.60 

0.68 

1.70 

0.30 

0.65 

0.76 

0.80 

0.43 

0.37 

4.16 

1.79 

2.37 

3.10 

1.07 

2.03 

2.86 

1.33 

1.53 

2.09 


Total  oU 
of  office 


026 
0.74 
1.32 
0.56 
0.77 
027 
027 
1.89 
1.49 
4.90 
0.53 
3.06 
4.99 
2.40 
9.55 
0.67 
2.75 
2.36 
0.40 
2.12 
1.89 
023 
19.78 
5.81 
15.07 
4J5 
27.71 
28.11 
20.84 
16.42 
4.71 
0.39 
0.10 
028 
0.40 
0.76 
1.33 
0.65 
021 
0.46 
1.90 
1.69 
021 
0.35 
0.07 
027 
120 
0.17 
026 
0.77 
123 
020 
024 
0.79 
1.02 
0.30 
0.68 
1.70 
0.17 
0.33 
0.76 
0.80 
0.43 
0J7 
4.16 
1.79 
2.37 
3.10 
1.07 
2.03 
2.86 
1.33 
1.53- 
2.09 


'  CPT  codas  and  descriptions  only  are  copynghl  1996  Amencan  Medical  AssooaKon  Al  RigMs  Reserved.  AlvtcMMe  FARS/Of  ARS  Appty 
'Copyright  1994  Amthcar\  Dental  Assoctabon.  All  nghts  reserved 


>  IndlcHss  RVUs  are  not  lor  Medicare  Payment. 
'  Work  RVUs  mereaaed  m  glctial  stvglcil  package. 
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ADDENDUM  U.— HELATIVE  VALUE  UNITS  (RVUS)  AND  KELATED  INFORMATION—^JOnUnueO 

DlracDn 

DIfedoul 

ToMin 

Totaioul 

CPT'/ 
HCPCS' 

MOO 

SMi» 

rnystaan 
wortc 

cffioa 

ct  offlca 
pradlRa 

offlca 
practlca 

of  offlca 
prartine 

Mat- 
pnwiica 

ToMm 
offlca 

Total  OU 

RVU»»« 

aioMnaa 

RVUa 

ttxpanea 
RVUs 

expense 
RVUa 

Mownae 
RVU« 

RVU$ 

9XK» 

26 

A 

Echo  wani  ct  heart — _ 

0.53 

0.08 

0.08 

0.23 

0.23 

0.06 

0.81 

0.81 

93306 

TC 

A 

0.00 

0.91 

0.91 

1.14 

1.14 

0.14 

128 

128 

93312 

A 
A 

Echo  tranteoophagMl 

2.20 
2.20 

3.96 
0.06 

3.96 
0.08 

5.41 
0.61 

5.41 
0.61 

a45 
0.12 

8.06 
2.93 

8.06 

93312 

» 

2.93 

93312 

TC 

A 

Echo  trinMeoph«BMl 

0.00 

3.88 

3.88 

4.80 

4.80 

0.33 

5.13 

5.13 

93313 



A 

Echo  tfi«e«oph«gMl 

0.95 

2.88 

0.09 

3.74 

0.33 

0.06 

4.75 

1.34 

93314 

A 

Echo  tnnnaophagaal _. 

1.2S 

2.99 

2.99 

4.01 

4.01 

0.39 

5.65 

5.65 

93314 

26" 

A 

Echo  transaaofiwgoai     

1.25 

0.06 

0.06 

OJM 

0.36 

0.06 

1.67 

1.67 

93314 

TC 

A 

Echo  Uan—aophagaal 

0.00 

2^ 

2.93 

3.65 

a65 

0.33 

3.96 

3.98 

9.\115 

A 

Echo  ImMophaoMl  ..^.....^ .>., 

2.76 

4.89 

4.80 

6.67 

6.67 

0.45 

9.90 

9.90 

ucnis 

» 

A 

Echo  trmwmofttaoml  ._     . 

276 

0.08 

0.06 

0.78 

0.73 

0.12 

3.63 

3.63 

93315 

TC 

A 

Echo  lr»n— ophagMl  ..._ „.. 

0.00 

4.81 

4.81 

5.94 

5.94 

0.33 

6.27 

627 

93316 



A 

Echo  trwwophaoeit 

0.95 

2.88 

0.09 

3.74 

0.33 

0.06 

4.75 

1.34 

93317 

.„,.„_  ,^ 

A 

Echo  tran— oph«gai(  ...       

1.83 

3.47 

3.47 

4.72 

4.72 

0.39 

6.94 

6.94 

93317 

26 

A 

Echo  trwmmortmQMt ~ 

1.S3 

0.06 

006 

0.49 

0.40 

0.06 

2.38 

2.38 

93317 

TC 

A 

0.00 

3.41 

3.41 

4.23 

4.23 

0.33 

4.56 

4.56 

9.n?n 

A 

0.38 

0.46 

0.46 

0.69 

0.69 

0.18 

125 

125 

933?n 

26 

A 

Dopfiat  echo  exam,  haart 

0.38 

0.06 

0.06 

0.17 

0.17 

0.06 

0.60 

0.60 

9VP0 

TC 

A 

Oopptar  echo  exam,  haart 

0.00 

0.40 

0.40 

0.52 

0.52 

0.13 

0.65 

0.65 

9^T?1 

A 

Doppter  echo  mam.  heart  .„ 

0.15 

0.33 

0.33 

0.46 

0.46 

0.11 

0.72 

0.72 

93321 

26 

A 

DoppJer  echo  exam,  heart „.... 

0.15 

0.06 

0.06 

0.11 

0.11 

0.02 

028 

028 

93321 

TC 

A 

Doppier  echo  axam,  haart 

OOO 

0.27 

0.27 

0.35 

0.35 

0.09 

0.44 

0.44 

933BS 

.,„ 

A 

Dappt»  color  Horn „... 

0.07 

0.25 

0.25 

0.37 

0.37 

025 

0.69 

0.69 

9332S 

26 

A 

Oopptar  cotar  flow 

0.07 

0.02 

0.02 

0.04 

0.04 

0.01 

0.12 

0.12 

93325 

TC 

A 

Ooppiar  cotor  flow 

0.00 

0.23 

0.23 

0.33 

0.33 

024 

0.57 

0.57 

933A0 

A 

0.78 

4.15 

4.15 

5.28 

5.28 

0.24 

6.30 

6.30 

93»i0 

28 

A 

0.78 

0.06 

0.08 

0.29 

0.29 

0.10 

1.17 

1.17 

933fiO 

TC 

A 

0.00 

4.07 

4.07 

4.99 

4.99 

0.14 

5.13 

5.13 

9.3flni 

A 

RjQlM  haart  calhalBrtzflticn 

3.02 

11.07 

11.07 

14.50 

14.50 

1.54 

19.06 

10.06 

93601 

26 

A 

Right  haart  calheiefizatton  ..» 

3.02 

ai4 

0.14 

0.91 

0.91 

0.34 

427 

427 

93601 

TC 

A 

RiQhl  heart  catholBrtzatton „.... 

0.00 

10.93 

10.93 

13.50 

13.59 

120 

14.79 

14.79 

93603 

A 

Inaorttelaoa  haart  csthflHr  .» .•...• 

2.91 

0.66 

0.16 

1.52 

0.92 

0.36 

4.79 

4.19 

93805 

.».»••.»• 

A 

Rinpay  ol  haart  lining „ 

4.38 

1.42 

1.42 

2.79 

2.79 

0.46 

7.63 

7.63 

9.-Vi06 

26 

A 

Bicpay  of  haart  IrAig  ... 

4J8 

0.14 

0.14 

1.19 

1.19 

028 

5.85 

5.85 

93fiOf. 

TC 

A 

Bkipsy  of  haart  HniiiQ  ....«.-..«...«»... 

0.00 

1.28 

1.28 

1.60 

1.60 

0.18 

1.78 

1.78 

93510 



A 

Loft  haart  caiholHizatton  .««....».„« 

4.33 

24.04 

24.04 

30.88 

30.88 

2.86 

38.07 

38.07 

83610 

26 

A 

LaC  haart  ruhatartrnrinn 

4.33 

0.14 

0.14 

1.17 

1.17 

023 

5.73 

5.73 

93610 

TC 

A 

LaC  haart  catwtartzflhon  ._.   .„:.... 

0.00 

23.90 

23.90 

29.71 

29.71 

2.63 

32.34 

32.34 

93611 

A 

La«  haart  calhaianzaton 

5.03 

23.41 

23.41 

30.25 

30.29 

2.76 

38.04 

38.04 

93611 

26 

A 

LaR  haart  ratwIartTitlon 

5.03 

0.14 

0.14 

1.32 

1.32 

020 

6.55 

6.55 

93611 

TC 

A 

Left  haart  catfMlartzaHon  ......«»....» 

0.00 

23.27 

23.27 

28.93 

28.93 

2.56 

31.49 

31.49 

93614 

„„^.„.„ 

A 

La«  haart  ralhetartzptkin 

7.05 

23.41 

23.41 

30.73 

30.73 

2.94 

40.72 

40.72 

93614 

26 

A 

Loa  noan  caaiOTanzaDon  .„»....«.,... 

7.06 

0.14 

0.14 

1.80 

1.80 

0.38 

9.23 

923 

93514 

TC 

A 

LaA  haart  calhalwtzatton  .«».«.».».» 

0.00 

23.27 

23.27 

28.93 

28.93 

2.56 

31.49 

31.49 

93ft?4 

,.,.„ 

A 

LaA  haart  caihalsrtzition  .«.»....,..•.« 

6.96 

30.54 

30.54 

38.56 

39.56 

3.69 

6020 

5020 

93624 

26 

A 

Laft  haart  caihalvtzatton  .»..„..»*..» 

6.96 

0.14 

0.14 

1.77 

1.77 

0.34 

9.06 

9.06 

93624 

TC 

A 

LaR  haart  i:<halartza>on 

0.00 

30.40 

30.40 

37.79 

37.79 

3.36 

41.14 

41.14 

93626 

„„. 

A 

Ri  A  LI  haart  calhelBra  

5.99 

31.38 

31.38 

40.41 

40.41 

3.83 

5023 

5023 

93520 

26 

A 

Ri  a  Li  haart  calhalwi .„ 

5.90 

0.14 

0.14 

1.57 

1.57 

0.39 

7.95 

7.95 

93626 

TC 

A 

Rt  &  Lt  haart  ca^atwi 

0.00 

31.24 

31.24 

38.84 

38.84 

3.44 

42.28 

4228 

936a7 

»»...^.« 

A 

Ri  &  Lt  haart  calhalara 

7.28 

30.54 

3a54 

39.67 

39.67 

3.SS 

50.80 

50.60 

93527 

26 

A 

Ri  &  Li  haart  cafteUri 

7.28 

0.14 

014 

1.88 

1.88 

0.50 

9.66 

9.66 

93627 

TC 

A 

Ri  A  Li  haart  cUhlan  

aoo 

30.40 

30.40 

37.79 

37.79 

3.36 

41.14 

41.14 

9rra8 

A 

RI  A  Li  haart  latiHaii _. 

9.00 

30.54 

30.54 

40.01 

40.01 

3.68 

52.69 

52.69 

93628 

26 

A 

Ri  A  Li  haart  caKwIara    

9.00 

0.14 

0.14 

2.22 

2.22 

0.33 

11.56 

11.56 

93«A 

TC 

A 
A 

Ri  A  Li  hawt  1  altiiiliin 

0.00 
4.80 

30.40 
30.54 

30.40 
30.54 

37.79 
39.06 

37.79 
39.06 

3.35 
3.57 

41.14 
47.43 

41.14 

93529 

Rt.  Li  haart  calhalartzMion „. 

47.43 

93629 

28 

A 

Rt,  Li  haart  caVtalartzallon  — 

4.80 

0.14 

0.14 

1.27 

127 

022 

629 

629 

93629 

TC 

A 

HI,  LI  naan  caoiaianzaBon  

0.00 

30.40 

3a40 

37.79 

37.79 

3.35 

41.14 

41.14 

93536 

A 

Inaart  caojiabon  aaai 

4.85 

NA 

0.16 

NA 

1.42 

0.71 

NA 

6.98 

93530 

„ 

A 

Infection,  caiTflac  calh ».„....„.... 

0.40 

0.66 

009 

0.94 

0.24 

020 

1.54 

0.84 

93ft40 

A 

Inieninn,  cardac  caih 

0.43 

0.66 

ao9 

0.94 

0.25 

020 

1.57 

0.88 

93.'i41 

„ .^ 

A 

0.29 

NA 

0.09 

NA 

0.21 

0.16 

NA 

0.66 

93542 

.-,.....«. 

A 

Iniacilon  tor  haart  x-raya 

0.29 

NA 

0.09 

NA 

Oil 

0.16 

NA 

0.66 

93S43 

A 

ln|aciian  ter  haart  x-raya  .„ 

0.29 

0.06 

0.09 

0.89 

0.20 

0.11 

129 

0.60 

93544 

A 

0.25 

0.66 

0.09 

0.88 

0.19 

0.11 

1.24 

0.56 

<niS45 

A 

ln|actton  tor  coronary  xray* 

0.40 

0.66 

0.09 

0.94 

0.25 

024 

1.58 

0.89 

93965 

A 

Imaging  cardac  catfi  „... 

0.81 

0.24 

0.24 

a56 

0.56 

0.42 

1.79 

1.79 

93666 

26 

A 

Imaginf^  canlac  caVi  

0.81 

0.12 

0.12 

0.33 

0.33 

0.04 

1.18 

1.18 

93665 

TC 

A 

Imaging  cartflac  calh  ...».».«...»..». 

aoo 

0.12 

0.12 

0.23 

0.23 

0.38 

0.61 

0.61 

93fifi« 

....»...». 

A 

Imaging,  cartflac  calh  ..„.«„... 

0.S3 

0.24 

0.24 

0.61 

0.61 

0.65 

209 

2.09 

KVfiH 

26 

A 

imagpnA  car4ac  cai^    ...■..•.■.•.■■■.... 

0.83 

0.12 

0.12 

0.34 

0.34 

0.07 

124 

124 

TC 

A 

0.00 

0.12 

0.12 

0.27 

027 

0.58 

0.85 

0.85 

935A1 



A 

0.50 

1.01 

1.01 

1J7 

1J7 

0.16 

2.03 

2.03 
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Addendum  C— Relative  Value  Units  (RVUs;  anu  i-ieumed  Information— Continued 


CPTV 
HCPCS^ 


93561 

93561 

93562 

93562 

93562 

93600 

93600 

93600 

93602 

93602 

93602 

93603 

93603 

93603 

93607 

93607 

93607 

93609 

93609 

93609 

93610 

93610 

93610 

93612 

93612 

93612 

93615 

93615 

93615 

93616 

93616 

93616 

93618 

93618 

93618 

93619 

93619 

93619 

93620 

93620 

93820 

93621 

93622 

93623 

93624 

93624 

93624 

93631 

93631 

93631 

93640 

93640 

93640 

83641 

93641 

93641 

93642 

93642 

93642 

93650 

93651 

93652 

93660 

93720 

93721 

93722 

93724 

93724 

93724 

93731 

93731 

93731 

93732 

93732 


MOO 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 
26 
26 
26 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 


26 

TC 


26 

TC 


Status 


26 


Deschplion 


Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 

BurxHe  of  His  reooning 

Bundte  of  His  reconjng 

BurxJIe  of  His  recording „ 

Intra-atrial  recording 

Intra-atnai  recording 

Intra-atrial  recording 

RigiTt  ventricular  recording  .... 
Right  ventricular  recording  .... 
Right  ventricular  recording  .... 
Right  ventricular  recording  .... 
Right  ventricUar  recording  .... 
Right  ventricular  recording  .... 

Mapping  of  tachycardia  

Mapping  of  tachycardia  

Mapping  of  tachycardia  

Intra-atnsil  pabng  

Intra-atrial  pacing 

Intra-atnal  pacing 

IntraventTKXilar  pacing  

Intraventricular  pacing  

Intraventhcular  paiang  

Esophageal  recordb^ 

Esophageal  recording 

Esophageal  recording _. 

Esophageal  recording 

Esophageal  recording 

Esophageal  recording „ 

Heart  rtiythm  pacing  

Heart  rhythm  pacing  ....„ 

Heart  rtiyttvn  pabng  

Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evakjabon 
Electrophysiology  evaluaten 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophyswtogy  evaluation 
Electrophysiotogy  evaluation 

Stimulation,  pacing  heart  

Electrophysiotogk:  study  _ 

Electrophysiotogy;  study  „ 

ElectrophysiotogK:  study  

Heart  pacing,  mapping  _ 

Heart  pacing,  mapping  „ 

Heart  pacing,  mapping  

Evaluation  heart  device  

Evaluation  heart  device  

Evaluation  heart  device  

Electrophysiotogy  evaluation 
Electrophysiotogy  evakjalion 
Electrophysiotogy  evakjalion 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiotogy  evakation 
Ablate  heart  dysrtiythm  focus 
Ablate  tieart  dysrhythm  focus 
Ablate  heart  dysrtiythm  focus 

Tut  table  evaluation , 

Total  tiody  plethysmography  . 

Ptathysmography  tracing  

PWhysmography  report 

Anai^  pacemaker  system ... 
Analyze  pacemakar  system ... 
Analyze  paoemakar  system ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system ... 
Analyze  pacemaker  system ... 


Physician 

iwork 
RVUs" 


0.50 
0.00 
0.16 
0.16 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
3.26 
3.26 
0.00 
10.07 
10.07 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
0.00 
0.99 
0.99 
0.00 
1.49 
1.49 
OJOO 
*X 
4.26 
0.00 
7.32 
7.32 
0.00 
1159 
11.59 
0.00 
12.66 
12.74 
2.85 
4.81 
4.81 
0.00 
7.60 
7.60 
0.00 
352 
352 
0^ 
5.93 
5.93 
0.00 
4.89 
459 
0.00 
1051 
16.25 
1758 
1.89 
0.17 

aoo 

0.17 
45S 
459 
0.00 
0.45 
0.45 
050 

o.9e 

0.92 


Direct  in 

office 

practice 

expense 

RVUs 


0.14 
057 
0.50 
0.07 
0.43 
1.04 
0.20 
0.84 
1.04 
0.20 
054 
1.04 
0.20 
054 
1.04 
0.20 
0.84 
2.18 
0.21 
1.97 
1.56 
0.20 
156 
156 
0.20 
156 
051 
Oil 
0.60 
051 
0.21 
0.60 
151 
0.21 
1.10 
1.75 
0.21 
1.54 
1.75 
0.21 
1.54 
0.21 
Oil 
Oil 
151 
Oil 
1.10 
0.77 
Oil 
0.56 
155 
Oil 
1.64 
1.85 
Oil 
1.64 
1.85 
Oil 
1.64 
NA 
K4A 
NA 
Oil 
0.82 
0.82 
052 
0.42 
0.06 
056 
0.42 
0.06 

0.47 
057 


Direct  out 

of  office 

practice 

eioiense 

RVUs 


0.14 

0.87 

0.50 

0.07 

0.43 

1.04 

OiO 

0.84 

1.04 

OiO 

0.84 

1.04 

OiO 

0.84 

1.04 

OiO 

0.84 

2.18 

Oil 

1.97 

1.56 

OiO 

1.36 

1.56 

OiO 

1.36 

051 

Oil 

0.60 

051 

Oil 

0.60 

1.31 

Oil 

1.10 

1.75 

Oil 

1.54 

1.75 

Oil 

1.54 

Oil 

Oil 

Oil 

151 

Oil 

1.10 

0.77 

Oil 

0.56 

1.85 

Oil 

154 

155 

Oil 

1.64 

155 

Oil 

1.64 

0.16 

0.16 

0.16 

Oil 

0.11 

0.11 

0.11 

0.42 

0.06 

0.36 

0.42 

0.06 

0.36 

0.47 

0.07 


Total  in 

office 

practice 

eimense 

RVUs 


050 
1.07 
0.66 
0.13 
053 
1.82 
0.77 
1.05 
1.78 
0.74 
1.04 
1.79 
0.75 
154 
254 
1.00 
1.04 
457 
253 
2.44 
2.62 
0.95 
1.67 
2.63 
0.95 
1.68 
1i2 
0.48 
0.74 
154 
0.60 
0.74 
2.69 
1i9 
1.40 
4.04 
2.05 
1.99 
5.02 
351 
251 
3i8 
3i9 
0.92 
2.73 
156 
157 
251 
2.07 
0.84 
3i7 
1.17 
2.10 
3.79 
1.60 
2.10 
357 
1.47 
2.10 
NA 
NA 
NA 
0.71 
1.06 
151 
1.04 
1.69 
1.19 
0.50 
0.62 
0.18 
0.44 
0.79 
050 


Total  out 
of  office 
practice 
expense 
RVUs 


0.30 

1.07 

0.66 

0.13 

0.53 

1.82 

0.77 

1.05 

1.78 

0.74 

1.04 

1.79 

0.75 

1.04 

2.04 

1.00 

1.04 

457 

2.53 

2.44 

2.62 

0.95 

1.67 

2.63 

0.95 

1.68 

1i2 

0.48 

0.74 

154 

0.60 

0.74 

2.69 

1i9 

1.40 

4.04 

2.05 

1.99 

5.02 

351 

251 

3i8 

3i9 

0.92 

2.73 

1.36 

1.37 

251 

2.07 

0.84 

3i7 

1.17 

2.10 

3.79 

1.69 

2.10 

357 

1.47 

2.10 

2.79 

4.05 

457 

0.71 

OiO 

0.15 

0.18 

1.69 

1.19 

0.50 

0.62 

0.18 

0.44 

0.79 

0.30 


practice 
RVUs 


0.09 
0.07 
0.10 
0.06 
0.04 
0.38 
Oi4 
0.14 
0i2 
0.14 
0.08 
0i8 
0.16 
0.12 
0i8 
0.17 
0.11 
0.47 
0i8 
0.19 
0i7 
0.17 
0.10 
0i9 
0.17 
0.12 
0.04 
0.02 
0.02 
0.10 
0.08 
0.02 
0.72 
0.44 
0i8 
1.40 
0.86 
0.54 
1.55 
0.95 
0.60 
1.11 
1.07 
OiO 
0.35 
Oil 
0.14 
1.37 
0.67 
0.70 
1.09 
051 
0.48 
1  09 
051 
0.48 
1.09 
051 
048 
1.34 
1.34 
154 
0.17 
0.10 
0.07 
0.03 
0.50 
0i2 
0i8 
057 
0.03 
0.04 

o.oe 

0.04 


Total  in 
office 


0.89 

1.14 

0.92 

0.35 

057 

4.32 

3.13 

1.19 

4.12 

3.00 

1.12 

4.19 

3.03 

1.16 

5.58 

4.43 

1.15 

1551 

12.88 

2.63 

551 

4.14 

1.77 

5.94 

4.14 

1.80 

2i5 

1.49 

0.76 

2.93 

2.17 

076 

7.67 

5.99 

1.68 

12.76 

10i3 

253 

18.16 

15.56 

251 

17.05 

17.10 

397 

7.89 

6.38 

151 

11.88 

10.34 

154 

7.88 

5.30 

258 

1051 

8i3 

2.58 

955 

657 

258 

NA 

NA 

NA 

2.77 

1.33 

1.08 

1i4 

7.08 

6.30 

0.78 

1.14 

0.66 

0.48 

1.79 

1i6 


Total  out 
of  office 


059 

1.14 

0.92 

0.35 

057 

452 

3.13 

1.19 

4.12 

3.00 

1.12 

4.19 

353 

1.16 

558 

4.43 

1.15 

1551 

f258 

2.63 

551 

4.14 

1.77 

554 

4.14 

150 

2i5 

1.49 

0.76 

253 

2.17 

0.76 

757 

5.99 

1.68 

12.76 

10i3 

2.53 

18.16 

1656 

2.61 

17.05 

17.10 

357 

759 

658 

151 

1158 

1054 

1.54 

758 

550 

258 

1051 

8i3 

2.58 

9.55 

657 

Z58 

14.64 

21.64 

2359 

2.77 

0.47 

0i2 

0.38 

7.08 

6.30 

0.78 

1.14 

0.66 

0.48 

1.79 

1i6 
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DIreciin 

Direct  out 

Total  in 

Totjtf  out 

CPT'/ 
HCPCSJ 

MOO 

SMM 

Descriplinn 

Physician 
work 

office 
practica 

o(  office 
practice 

office 
practice 

ot  office 
practice 

Mal- 
practice 

Total  in 
Office 

Total  out 
of  office 

% 

RVUs'« 

expense 
RVUs 

expense 

RVUs 

expense 
RVUa 

ejoenae 
RVUs 

RVUs 

93732 

TC 

A 

Analvza  oacemaker  system 

QM 

0.40 

0.40 

0.48 

0.49 

0.04 

0.53 

0.53 

93733 

A 

Telephone  anat)r9«.  pacemaker 

0.17 

ai7 

0.17 

0.26 

0.26 

ao8 

0.51 

0.51 

93733 

26" 

A 

Telephone  anaiysi*.  pacemaker 

0.17 

ao4 

ao4 

0.09 

0.09 

ao2 

0.28 

028 

93733 

TC 

A 

Telephone  analysis,  pacemaker 

0.00 

ai3 

ai3 

ai7 

ai7 

ao6 

023 

023 

93734 
93734 

26 

A 
A 

0.38 
0.38 

0.38 
0.06 

a38 

0.06 

a55 

ai6 

ass 
ai6 

ao6 
ao3 

a99 
0.57 

0.99 

0.57 

93734 

TC 

A 

An^yze  pacemaker  system 

0.00 

0.32 

0.32 

0.39 

0.39 

ao3 

0.42 

0.42 

93735 

A 

0.74 

0.41 

0.41 

0.68 

0.68 

0.08 

1.50 

1.50 

93735 

26 

A 

Analyze  cacemeker  system 

0.74 

0.07 

0.07 

0.26 

0.26 

0.04 

1.04 

1.04 

93735 

TC 

A 

Analyze  pacemaker  system 

0.00 

0.34 

0.34 

0.42 

0.42 

0.04 

0.48 

0.46 

93736 

A 

Telephone  analyait,  pacemaker 

ai5 

ai7 

ai7 

0.26 

0.26 

0.09 

a50 

0.50 

93736 

26 

A 

Telephone  analyais,  pacemaker 

0.15 

ao4 

0.04 

0.09 

0.09 

ao3 

027 

027 

93736 

TC 

A 

Telephorw  ana^nis,  pacemeker 

0.00 

ai3 

ai3 

ai7 

ai7 

0.06 

023 

023 

93737 

A 

0.45 

0.42 

0.42 

a62 

0.62 

ao6 

1.13 

1.13 

93737 

26 

A 

Ar^yz*  canSoMelfcritalor 

a45 

0.06 

ao6 

ai8 

ai8 

ao2 

0.65 

0.65 

93737 

TC 

A 

Anriyze  cardkVdeflbrflalor  ..„ 

0.00 

0.36 

a36 

a44 

0.44 

0.04 

a48 

0.48 

93738 

A 

Ar^yze  cvdkVdeAbrlllaior 

0.92 

0.47 

0.47 

a79 

0.79 

0.07 

1.78 

1.78 

93738 

26 

A 

Analyza  caidkiMaftirMfllor ....» 

0.92 

ao7 

0.07 

0.30 

0.30 

ao3 

1.25 

125 

93738 

TC 

A 

Aff^^wTA  f^Mrik^^^evM^tev 

0.00 

a40 

0.40 

0.49 

0.49 

ao4 

0.53 

0.53 

93740 

...........a 

A 

0.16 

0.24 

0.24 

0.34 

0.34 

ao4 

0.54 

0.54 

93740 

26 

A 

Temperature  gradtonl  sludee 

0.18 

ai2 

ai2 

0.19 

ai9 

ao3 

0.38 

0.38 

93740 

TC 

A 

Tempenmra  gradtart  siudee 

aoo 

ai2 

ai2 

ai5 

ai5 

aoi 

ai6 

ai6 

93770 

...,„ 

A 

Meaauia  vanoua  praaaure 

0.16 

0JZ4 

0.24 

0.34 

0.34 

0.02 

0.52 

0.52 

93770 

26 

A 

Maaeure  venoue  praeaura 

0.16 

0.12 

0.12 

0.19 

0.19 

ao2 

0.37 

0.37 

93770 

TC 

A 

Monw  tn  venous  [Taaiita 

0.00 

0.12 

0.12 

0.15 

0.15 

0.00 

0.15 

0.15 

93797 

A 

Cardtac  rehab . 

0.1^ 

ao7 

ao6 

ai3 

0.11 

0.02 

a33 

0.31 

93796 

A 

Caitlac  rehatVmonior 

0.28 

0.07 

aos 

ai6 

ai3 

0.04 

a48 

0.45 

93875 

„^ 

A 

Fxtracranial  atudy „... 

022 

0.80 

aso 

1.07 

1.07 

ai8 

1.47 

1.47 

»:«75 

26 

A 

Extracranial  study 

0.22 

0.08 

0.08 

ai7 

ai7 

ao6 

a46 

0.45 

93875 

TC 

A 

Fxtracranial  study  _». 

0.00 

a7i 

a7i 

a90 

0.90 

ai2 

1.02 

1.02 

93680 

A 

Fxtracranial  atudy  .              

0.60 

1.76 

1.76 

?.38 

2.38 

0.44 

3.42 

3.42 

93880 

26 

A 

Extracraniel  study 

0.60 

ai2 

ai2 

0.29 

0.29 

0.04 

a93 

0.93 

93880 

TC 

A 

0.00 

1.64 

1.64 

2.09 

2.09 

0.40 

2.49 

2.49 

83882 

„..« 

A 

Extracrarval  ahidy  .^ *.. 

0.40 

1.35 

1.36 

1.80 

1.80 

029 

2.48 

2.49 

93882 

26 

A 

a40 

ai2 

ai2 

0.24 

0.24 

ao3 

0.87 

0.67 

93882 

TC 

A 

ExtracranW  atudy 

0.00 

1.23 

1.23 

1.56 

1.56 

026 

1.82 

1.82 

93886 

„..„„_ 

A 

Intracranial  atudy 

0.94 

1.87 

1.87 

2.60 

2.60 

0.50 

4.04 

4.04 

93686 

26 

A 

imracrwiial  atudy 

a94 

ai2 

ai2 

0J37 

0.37 

ao6 

1.36 

1.36 

93686 

TC 

A 

Iiilratfanial  atudy 

0.00 

1.75 

1.75 

2.23 

2.23 

0.45 

2.68 

2.68      ■ 

93686 

A 

a62 

1.42 

1.42 

1.95 

1.95 

a34 

2.91 

2.91 

93888 

26 

A 

Inbacranial  atudy   

0.62 

ai2 

ai2 

0.29 

0.29 

0.03 

0.94 

0.94 

93888 

TC 

A 

0.00 

1.30 

1.30 

1.66 

1.66 

a3i 

1.97 

1.97 

93922 



A 

ExtramHy  atudy 

OSS 

1.06 

1.06 

1.38 

1.38 

ai9 

1.82 

1.82 

930?? 

26 

A 

Extremity  study  —    ._ 

0.25 

ai2 

ai2 

0.21 

0.21 

ao5 

0.51 

0.51 

9387? 

TC 

A 

Extremity  skjdy 

0.00 

0.94 

0.94 

1.17 

1.17 

ai4 

1.31 

1.31     . 

93823 

_.,.„ 

A 

Extrernty  study  .„„              

0.45 

1.18 

1.18 

1.62 

1.62 

a36 

2.42 

2.42 

83823 

26 

A 

ExtremMy  study  ._ _   _. 

0.45 

ai2 

ai2 

0.27 

027 

ao9 

asi 

0.81 

83823 

TC 

A 

aoo 

1.06 

1.06 

1.36 

1.35 

026 

1.61 

1.61 

93824 



A 

0.50 

1.56 

1.56 

2.09 

2.09 

0.39 

2.98 

2.98 

93824 

26 

A 

ExtrenAy  study  

0.50 

ai2 

ai2 

0.28 

0.28 

aio 

0.88 

0.88 

93824 

TC 

A 

Extremity  study  .._    __    —   — 

0.00 

4.44 

1.44 

1.81 

1.81 

0.29 

2.10 

2.10 

93825 

„.« 

A 

0.56 

1.88 

1.88 

2.52 

2.52 

0.44 

3.54 

3.54 

93825 

26 

A 

Lower  exuemity  stixJy 

0.58 

ai2 

ai2 

0.28 

028 

ao4 

a90 

0.90 

83825 

TC 

A 

0.00 

1.76 

1.76 

2.24 

224 

0.40 

2.64 

2.64 

•3826 

.„ 

A 

Loiwar  aUramty  study 

0.38 

1.42 

1.42 

1.88 

1.89 

0.30 

2.58 

2.58 

93826 

26 

A 

Lower  extremrty  study  .._           

0.38 

ai2 

ai2 

0.24 

024 

0.03 

a66 

0.66 

93826 

TC 

A 

Lower  extremity  study  .... 

0.00 

1.30 

1.30 

1.65 

1.66 

027 

1.92 

1.92 

83830 

A 

Upper  exframrty  study 

0.46 

1.88 

1.88 

2.50 

2.50 

0.47 

3.43 

3.43 

83830 

26 

A 

Upper  eadramrty  study  . 

a46 

ai2 

ai2 

0.26 

026 

0.05 

a77 

0.77 

93830 

TC 

A 

Upper  aidramiiy  study  .„    .       „. 

aoo 

1.76 

1.76 

2.24 

224 

a42 

2.66 

2.66 

93831 

A 

Upper  aodramrty  study  ..     _    .    _. 

0.31 

1.42 

1.42 

1.87 

1.57 

0.31 

2.48 

2.49 

83831 

»    "  ' 

A 

Upper  aslramtty  study  .._     _ 

031 

ai2 

ai2 

0.22 

022 

0.03 

0.56 

0.56 

•3831 

TC 

A 

Upper  eiifremtty  study 

aoo 

1.30 

1.30 

1.66 

1.65 

028 

1.93 

1.93 

•3866 

..«......« 

A 

0.35 

0.92 

0.82 

1.28 

125 

ai9 

1.79 

1.79 

•3806 

26 

A 

Extran«y  atudy - 

0.35 

ai2 

ai2 

0.24 

024 

ao6 

a65 

0.65 

93866 

TC 

A 

Ejdramlty  aludy  .    .       

0.00 

0.80 

0.80 

1.01 

1.01 

ai3 

1.14 

1.14 

93870 

..».».«» 

A 

cxbainNy  atudy .^_.—»....^. 

a68 

1.88 

1.88 

2.56 

2.56 

asi 

3.75 

3.75 

•3870 

26 

A 

Extran«y  atudy  .          .. 

a66 

ai2 

ai2 

0.31 

0J1 

ao5 

1.04 

1.04 

83870 

TC 

A 

Ejitren«y  study 

0.00 

1.76 

1.76 

2.26 

226 

0.46 

2.71 

2.71 

•3871 

»..»..»_ 

A 

ExtranHty  akJdy _ _ 

a45 

1.42 

1.42 

1.91 

1.91 

0.34 

2.70 

2.70 

83871 

26 

A 

ExMmily  atudy 

0.45 

ai2 

ai2 

0.25 

025 

0.03 

a73 

0.73 

93871 

TC 

A 

Ejdramlty  aludy  .       

0.00 

^J30 

1.30 

1.66 

1.06 

0.31 

1.97 

1.97 

93875 

A 

Vaacular  afcidy  ..       _ 

1.80 

zu 

2.14 

3.12 

3.12 

a56 

5.47 

5.47 

93875 

26 

A 

Vaaouiar  atudy 

1J0 

ai2 

ghoRMWal 

ai2 

.  Afpicabta  F^ 

0.56 

kRS«fARS*i 

0.56 
3P»r. 

ao5 

2.40 

2.40 

'  CPT  ooda*  and  a 
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CPT'/ 
HCPCS2 


93975 

93976 

93976 

93976 

93978 

93978 

93978 

93979 

93979 

93979 

93960 

93980 

93960 

93981 

93981 

93081 

93990 

93090 

93990 

94010 

94010 

94010 

94060 

94060 

94060 

94070 

94070 

94070 

94150 

94150 

94150 

94200 

94200 

94200 

94240 

94240 

94240 

94250 

94250 

94250 

94260 

94260 

94260 

943S0 

94350 

94350 

94360 

94360 

94360 

94370 

94370 

94370 

94375 

94375 

94375 

94400 

94400 

94400 

94450 

94450 

94450 

94620 

94620 

94620 

94640 

94650 

94651 

94652 

94656 

94667 

94660 

94662 

94664 

94666 


MOO 


TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 

TC 


26 

TC 


26 

TC 

26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 
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Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Vascular  stucty  

Vascular  study  

Vascular  stucJy 

Vascular  study  

Vascular  study  

Vascular  study  ... 

Vjiscular  study  

Vascular  study 

Vascuter  study _.. 

VascUar  study  .... . „.„.., 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascuiar  study 

Doppler  flow  testing  

Doppier  flow  testing 

Doppier  »ow  testing 

Breathing  capacity  teal 

Breattiing  capac^  teal  _. „.. 

Bfeethif»g  capacity  teal 

Evaluation  o<  wtieezing 

Evaluation  of  wtieezing 

Evaluation  of  wheezing „„ 

Evaluation  at  wheazing 

Evahiatton  o(  wtieezing  .„ 

Evaluation  o*  wtieezing  „ 

Vital  capacity  test 

V«al  capaciy  tait 

Vital  capadty  test „... 

Lung  function  test  (MBC/MW) 
Lung  function  test  (M8C/MVV) 
Lung  function  teat  (MBC/MW) 

ncaidunl  kmg  capacity 

ReaiduaJ  lung  capadty  ._ 

Residual  lung  capacity 

Expired  gas  coMecHoa 

Expired  gas  coUedion  „ 

Expired  gas  cotection 

Thoracic  gas  votume 

Thoracic  gas  volufne  

Thoracic  gas  volume  

Lung  nitrogen  washout  curve  ... 
Lurtg  nitrogen  washout  curve  ... 
Lung  nitrogen  washout  cun^e  ... 

MaMure  airflow  resistance 

Measure  airflow  resistance 

Measure  airflow  resistance 

Breath  airway  dosing  voluma ... 
Breath  airway  dosing  voluma  ... 
Breath  arway  closing  votume  ... 
Respiratory  flow  voiume  loop  ... 
Respiratory  flow  volume  loop  ... 
Respiratory  flow  volume  loop  ... 
C02  breathing  response  cunre 
C02  tvaathing  reaponse  curve 
C02  tnalhirtg  response  curve 

Hypoxia  response  curve 

Hypoxia  response  a*ve 

Hypoxia  response  curve „ 

Pulmonary  stress  testing _ 

Pulmonary  stress  testing 

Pulmonary  stress  lasting 

Ainvay  inttalation  treatment  

Pressure  txeathmg  (IPPB) 

Preasure  tveathmg  (IPPB) 

Pressure  breathing  (IPPB) 

InitJal  ventilator  mgml 

Cont.  ventiiator _ 

Poe  airway  praasura,  CPAP 

Nag  praasuHs  «enlMlon.cnp 

Aerosol  or  vapor  inhalations 

Aerosol  or  vapor  inhalations 


Physician 

wok 
RVUs'* 


0.00 
1.21 
1.21 
0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.2S 
1.2S 
0.00 
0.44 
0.44 
0.00 
0.25 
0.25 
0.00 
0.17 
0.17 
0.00 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
40.07 
40.07 
40.00 
0.11 
0.11 
0.00 
0.26 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.31 
0J1 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.88 
0.88 
0.00 
0.00 
0.00 

aoo 
aoo 

1.22 
0.83 
0.76 
0.76 
0.00 

aoo 


Direct  in 

office 

practice 

expense 

RVUs 


2.02 
1.49 
0.12 
1.37 
1.96 
0.12 
1.84 
1.44 
0.12 
1.32 
1.78 
0.12 
1.64 
1.61 
0.12 
1.49 
1.42 
0.12 
1J0 
0.50 
0.06 
0.44 
0.61 
0.06 
0.55 
2.22 
0.07 
2.15 
0.46 
0.06 
0.40 
0.46 
0.06 
0.40 
1.22 
0.06 
1.16 
0.53 
0.06 
0.47 
0.45 
0.06 
0.39 
1.25 
0.07 
1.18 
0.45 
0.06 
0.39 
1.23 
0.06 
1.17 
0.46 
0.06 
0.40 
0.57 
0.06 
0.51 
0.12 
0.06 
0.06 
1.61 
0.08 
1.53 
0.60 
0.40 
0.36 
NA 
NA 
NA 
0.49 
NA 
0.40 
0.48 


Direct  out 

of  office 

practice 

expense 

RVUs 


2.02 

1.49 

0.12 

1.37 

1.96 

0.12 

1.84 

1.44 

0.12 

1.32 

1.76 

0.12 

1.64 

1.61 

0.12 

1.49 

1.42 

0.12 

1.30 

0.50 

0.06 

0.44 

0.61 

0.06 

0.56 

2.22 

0.07 

2.15 

0.46 

0.06 

0.40 

0.46 

0.06 

0.40 

1.22 

0.06 

1.16 

0.53 

a06 

0.47 

0.45 

0.0& 

0.39 

1.25 

0.07 

1.18 

0.45 

0.06 

0.39 

1.23 

0.06 

1.17 

0.46 

0.06 

0.40 

0.57 

0.06 

0.51 

0.12 

0.06 

0.06 

1.61 

0.08 

1.53 

0.06 

0.03 

0.03 

0.03 

0.14 

0.14 

0.14 

0.08 

0.03 

0.06 


Total  in 

office 

practice 

ejmense 

RVUs 


2.57 

2.16 

0.42 

1.74 

2.64 

0.30 

2.34 

1.93 

0.25 

1.68 

2.52 

0.44 

2.08 

2.14 

0.25 

1.86 

1.86 

0.21 

1.66 

0.66 

0.12 

0.54 

0.83 

0.15 

0.68 

2.86 

0.22 

2.64 

0.58 

0.09 

0.49 

0.59 

0.10 

0.49 

1.57 

0.14 

1.43 

0.67 

0.10 

0.57 

0.59 

0.11 

0.48 

1.60 

0.15 

1.45 

0.62 

ai3 

0.49 
1.56 
0.13 
1.43 
0.63 
0.14 
0.49 
0.82 
0.19 
0.63 
0.2S 
0.17 
0.08 
2.19 
0.30 
1.89 
0.74 
0.49 
0.44 

NA 

NA 

NA 
0.78 

NA 
0.49 
0.59 


Total  out 
of  office 
practice 
ejmense 
RVUs 


2.57 

2.16 

0.42 

1.74 

2.64 

0.30 

2.34 

1.93 

0.25 

1.68 

2.52 

0.44 

2.06 

2.14 

0.25 

1.89 

1.86 

0.21 

1.65 

0.66 

0.12 

0.54 

0.83 

0.15 

0.68 

2.86 

0.22 

2.64 

0.58 

0.09 

0.49 

0.50 

0.10 

0.49 

1.57 

0.14 

1.43 

0.67 

0.10 

0.57 

0.59 

0.11 

0.48 

1.60 

0.15 

1.45 

0.62 

0.13 

0.49 

1.56 

0.13 

1.43 

0.63 

0.14 

0.49 

0.82 

0.19 

0.63 

0.25 

0.17 

0.08 

2.19 

0.30 

1.89 

0.08 

0.04 

0.04 

0.05 

0.47 

0.37 

0.35 

0.27 

0.05 

0.09 


Mal- 
practice 
RVUs 


0.50 
0.37 
0.03 
0.34 
0.47 
0.05 
0.42 
0.31 
0.03 
0.28 
0.45 
0.07 
0.38 
0.39 
0.03 
0.36 
0.29 
0.02 
0.27 
0.05 
0.02 
0.03 
0.09 

ao3 

0.06 
0.13 

ao3 

0.10 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.07 
0.02 

ao5 

0.02 

0.01 

0.01 

0.06 

0.02 

0.04 

0.05 

0.01 

0.04 

0.07 

0.01 

0.06 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.19 

0.13 

0.06 

0.05 

0.02 

0.03 

0.15 

0.05 

0.10 

a03 

0.03 

0.03 

0.08 

0.12 

0.05 

0.06 

0.02 

a04 

0.06 


Total  in 
ofttee 


3.07 
3.74 
1.66 
2.06 
3.76 
1.00 
2.76 
2.68 
0.72 
1.96 
4.22 
1.76 
2.46 
2.97 
0.72 
2.25 
2.40 
0.48 
1.92 
0.88 
0J1 
0.57 
1.23 
0.48 
0.74 
3.50 
0.85 
2.74 
0J07 
0.17 
050 
0.73 
0.22 
0.51 
1.90 
0.42 
1.48 
0.80 
0.22 
0.58 
0.78 
0.26 
0.52 
1.91 
0.42 
1.49 
0.95 
0.40 
0.55 
1.85 
0.40 
1.46 
0.98 
0.46 
0.52 
1.41 
0.72 
0.89 
0.70 
0.59 
0.11 
3.22 
1.23 
1.99 
0.77 
0.52 
0.47 
NA 
NA 
NA 
1.60 
NA 
0.53 
0.64 


Total  out 
otoffca 


3.07 

3.74 

1.66 

2JX 

3.76 

1.00 

2.76 

2.68 

0.72 

1.96 

<22 

1.76 

2.46 

2.97 

0.72 

2.25 

2.40 

0.48 

1.92 

0.88 

0.31 

0.57 

1.23 

0.46 

0.74 

3.59 

0J6 

2.74 

0.67 

0.17 

0.50 

0.73 

0.22 

0.51 

1.90 

0.42 

1.46 

OJO 

022 

0.58 

0.78 

026 

0.S2 

1.91 

0.42 

1.48 

0.85 

0.40 

0J6 

1J6 

0.40 

1.45 

0.96 

0.46 

0.52 

1.41 

0.72 

OJ0 

0.70 

0.50 

0.11 

3.22 

123 

\M 

0.11 

0.07 

0.07 

0.13 

1J1 

1.2S 

1.17 

1.05 

OM 

0.14 


'  CPT  oodss  and  d«cripliant  only  art  copyn^  1 996  Amancw 
*Capyri(f4  19M  Ariok  <    "^  ,,  ••      .jaUon.  All  hgMi 
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ADDENDUM  C— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT'/ 
HCPCSJ 


MOO 


94667 
94668 

94680 

94660 

94660 

94681 

94681 

94661 

94680 

94690 

94600 

94720 

94720 

94720 

94725 

94725 

9472S 

94750 

94750 

94750 

94760 

94761 

94762 

94770 

94770 

94770 

95004 

95010 

95015 

95024 

95027 

95028 

95044 

95062 

95066 

95060 

95066 

95070 

95071 

95075 

95078 

95115 

95117 

95144 

96145 

96146 

96147 

96148 

95148 

96166 

95170 

96180 

95806 

96806 

95805 

95807 

96807 

95807 

95806 

06808 

95808 

95810 

95810 

95810 

95812 

96812 

95812 

95813 

95813 

95813 

95816 

95816 

95816 

95819 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


Status 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


28 

TC 


26 

TC 


26 

TC 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Ctiesi  wal  manipulation 

Cheat  MnN  tnaniixjlation 

Exhaled  air  anatya^  Oi 

Exhaled  air  analysis:  O2 

Exhaled  air  analysis:  Oi  

Exhaled  sk  analysis:  O2.  COi  . 
Exhaled  air  analysis:  O2.  COi  . 
Exhaled  air  via^fSis:  Cb.  COi  . 

Exhaled  air  analysis 

Exhaled  air  analysis 

Exhaled  air  analysis 

Monoxide  ditfusing  capadly  .... 
Monoxide  dilfusing  capacity  .... 
Monoxide  diffusing  capacity  .... 
Membrane  dttfusion  capacily ... 
Mentoane  dHtusion  capacity  ... 
Moffltarane  dHfusion  capacily  ... 
Pulmonaiy  compliance  study ... 
Pulmonary  compkarKO  study ... 
Pulmonary  compliaf)ca  study  ... 
Measure  blood  oxygen  level .... 
Maaiure  blood  oxygen  level .... 
Maaaure  blood  oxygen  level .... 
Exhaled  caitnn  dioxide  teat  .... 
Exhaled  cartxxi  dnxide  lest  .... 
Exhaled  cartxxi  dnxide  laat  .... 

Aflergy  skin  tests 

SensllMly  sMn  tests 

Sensitivity  sltio  tests  

Alergy  slun  tests 

SMn  em  pant  titration 

Alergy  siun  tests 

Allergy  patch  testa ~ 

rnoio  pann  wsi ~.. _... 

Photoeenaitrvity  tests  

Eye  alergy  tests  — 

^4oee  itargy  test — 

Bronchial  alergy  teats 

BrofKhW  aleigy  tests 

Ingeatton  chalenge  test » 

Provocate  testing  

Immunotherapy,  one  infection 

ImmunollMrapy  injections » 

Antigen  therapy  services 

Antigen  ttwrapy  services  ~. 

Antigen  ttierapy  services  

Antigen  therapy  services  

ArMgen  therapy  services 

Antigen  ttwrapy  services  

Artigen  ttterapy  asrvices  

Antigen  therapy  services 

Rapid  deaenaitizallon 

MuKple  sleep  latency  test  . 

MuMple  sleep  latency  test 

MuMple  sleep  latency  test  ...„. 

Sleep  study 

Sleep  study ~. 

Sleep  study _. 

Polysomrtography,  1-3 

PolysomrKjgraphy.  1-3 

Polysomnography.  1-3 „. 

Polysomnography,  4  or  more  . 
Polysomnography,  4  or  more  . 
Polysomragraphy,  4  or  more  . 
Electroencephalogram  (EEG)  . 
Electioencaphalogram  (EEG)  . 
EleOoenoephalogram  (EEG)  . 

Eledroancephalogram  (EEG) . 
Electroencephalogram  (EEG) . 
Electroencephalogram  (EEG) . 
Electroencephatogiam  (EEG) . 
Elecfeoenoaphalogram  (EEG) 
ElectioeiXMphalogram  (EEG) 


Physician 

wortt 
F»VUs'< 


Direct  in 

office 

practice 

eimense 

RVUs 


0.00 

0.00 

0.26 

0.26 

0.00 

0.20 

0.20 

0.00 

0.07 

0.07 

0.00 

0.26 

0.26 

0.00 

0.26 

0.26 

0.00 

0.23 

0.23 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.95 

0.00 

0.00 

0.00 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

8.06 

2.01 

1.88 

1.88 

0.00 

1.66 

1.66 

0.00 

2.65 

2.65 

0.00 

3.53 

3.53 

0.00 

1.08 

1.06 

0.00 

1.73 

1.73 

0.00 

1.08 

1.06 

0.00 

1.06 


Direct  out 

of  office 

practice 

expense 

RVUs 


0.55 
0.50 
1.28 
0.07 

^2^ 
1.S2 
0.07 
1^5 
1.22 
0.07 
1.15 
1.02 
0.06 
0.96 
1.48 
0.06 
1.42 
1.91 
0.06 
1.85 
0.16 
0.24 
0.09 
1.30 
0.06 
124 
0.09 
0.18 
0.12 
0.13 
0.33 
0.17 
0.37 
0.37 
0.37 
0.35 
0.49 
0.23 
0.33 
0.36 
0.33 
0.41 
0.42 
0.18 
0.30 
0.18 
0.18 
0.18 
0.30 
0.18 
0.19 
0.58 
7.28 
0.28 
7.00 
11.01 
0.34 
10.67 
0.93 
0.34 
9.59 
12.96 
0.26 
12.72 
2.06 
0.11 
1.95 
2^.80 
0.16 
2.74 
1.77 
0.11 
1.66 
1.91 


Total  in 

office 

practice 

eiotense 

RVUs 


0.03 
0.03 
1.28 
0.07 
121 
1.32 
0.07 
1.25 
1.22 
0.07 
1.15 
1.02 
0.06 
0.96 
1.46 
0.06 
1.42 
1.91 
0.06 
1.85 
0.09 
0.11 
0.09 
1.30 
0.06 
124 
0.01 
0.02 
0.01 
0.01 
0.11 
0.02 
0.11 
0.11 
0.11 
0.11 
0.11 
0.11 
0.11 
0.11 
0.11 
0.04 
0.04 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.02 
0.02 
0.11 
728 
028 
7.00 
11.01 
0.34 
10.67 
9.93 
0.34 
9.58 
12.98 
026 
12.72 
2.06 
0.11 
1.95 
2.90 
0.16 
2.74 
1.77 
0.11 
1.66 
1.91 


Total  out 
o(  office 
practice 
ejmense 
RVUs 


0.68 
0.62 
1.64 
0.15 
1.49 
1.70 
0.14 
1.56 
1.51 
0.10 
1.41 
1.32 
0.14 
1.18 
1.88 
0.13 
1.76 
2.40 
0.13 
227 
020 
0.31 
0.13 
1.64 
0.11 
1.53 
0.11 
025 
0.18 
0.16 
0.40 
021 
0.45 
0.45 
0.45 
0.43 
0.60 
029 
0.40 
0.65 
0.40 
0.50 
0.51 
023 
0.39 
024 
024 
024 
0.39 
023 
025 
1.15 
9.38 
0.76 
8.62 
13.93 
0.82 
13.11 
12.82 
1.03 
11.79 
16.75 
1.14 
15.61 
2.78 
0.38 
2.40 
3.96 
0.59 
3.37 
2.43 
0J38 
2.05 
2.60 


'  CPT  OOdn  and  dMcnpHons  onty  w«  oopyngM  1986  Amancan  Hidcil  «i»ori1irin.  Al  Rights  Rm«v«]  AopkcitM  FARS/DFARS  Adply. 
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practice 
RVUs 


0.06 
0.04 
1.64 
0.15 
1.49 
1.70 
0.14 
1.56 
1.51 
0.10 
1.41 
1.32 
0.14 
1.18 
1.88 
0.13 
1.75 
2.40 
0.13 
227 
0.12 
0.15 
0.13 
1.64 
0.11 
1.53 
0.01 
0.06 
0.05 
0.01 
0.14 
0.03 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.14 
0.36 
0.14 
0.05 
0.05 
0.03 
0.03 
0.03 
0.03 
0.03 
0.03 
0.04 
0.04 
0.58 
9.38 
0.76 
8.62 
13.93 
0.62 
13.11 
12.82 
1.03 
11.79 
16.75 
1.14 
15.61 
2.78 
0.38 
240 
3.96 
0.59 
3.37 
243 
0.38 
2.05 
2.60 


Total  in 
office 


0.05 

0.03 

0.10 

0.03 

0.07 

0.17 

0.04 

0.13 

0.04 

O.OO 

0.04 

0.08 

0.02 

0.06 

0.14 

0.01 

0.13 

0.06 

0.02 

0.04 

0.02 

0.06 

0.10 

0.11 

0.03 

0.08 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.02 

0.01 

0.02 

0.02 

0.02 

0.02 

0.02 

0.02 

0.01 

0.03 

0.03 

0.03 

0.03 

0.03 

0.01 

0.03 

0.01 

0.45 

0.07 

0.38 

0.67 

0.19 

0.4& 

0.67 

0.19 

0.46 

0.67 

0.19 

0.48 

0.15 

0.04 

0.11 

0.15 

0.04 

0.11 

0.13 

0.03 

0.10 

0.14 


Total  out 
of  office 


0.73 
0.66 
2.00 
0.44 
1.56 
2.07 
0.38 
1.69 
1.62 
0.17 
1.45 
1.66 
0.42 
124 
228 
0.40 
1.88 
2.69 
0.38 
2.31 
022 
0.37 
023 
1.90 
0.29 
1.61 
0.12 
0.41 
0.34 
0.17 
0.41 
022 
0.46 
0.46 
0.46 
0.45 
0.61 
0.31 
0.42 
1.62 
0.42 
0.52 
0.53 
0.30 
0.48 
0.33 
0.33 
0.33 
0.48 
0.30 
0.34 
3.17 
11.71 
2.71 
9.00 
16.26 
2.67 
13.59 
16.14 
3.87 
12.27 
20.95 
4.86 
16.09 
4.01 
1.50 
2.51 
5.84 
2.36 
3.48 
3.64 
1.48 
2.15 
3.82 


0.10 
0.07 
2.00 
0.44 
1.56 
2.07 
0.38 
1.69 
1.62 
0.17 
1.45 
1.66 
0.42 
1'24 
228 
0.40 
1.88 
2.69 
0.38 
2.31 
0.14 
021 
023 
1.90 
029 
1.61 
0.02 
022 
021 
0.02 
0.15 
0.04 
0.15 
0.15 
0.15 
0.16 
0.15 
0.16 
0.16 
1J2 
0.16 
0.07 
0.07 
0.10 
0.12 
0.12 
0.12 
0.12 
0.12 
0.11 
0.13 
2.60 
11.71 
2.71 
9.00 
1626 
2.67 
1359 
16.14 
3.87 
1227 
20.95 
4.86 
16.09 
4.01 
1.50 
2.51 
5.84 
2J6 
3.46 
3.64 
1.49 
2.15 
3.82 
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II 


ADDENDUM  C— flELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATJON-Continuea' 


CPT'/ 
HCPCSi 


9SB19 
9Sei9 
95622 
9S822 
9SB22 
9S624 
95824 
99624 
95627 
95827 
9S627 
9S829 
956i29 
95829 
95630 
95831 
95632 
95833 
95834 
95851 
95852 
95867 
95856 
99B68 
95658 
95860 
95860 
99860 
95861 
99061 
99661 
99663 
95663 
95863 
95664 
95864 
95864 
95867 
95867 
95867 
95868 
95868 
95666 
95866 

95869 

95872 

95872 

96872 

95875 

95876 

95675 

95900 

95900 

95900 

95903 

96903 

95603 

95604 

95904 

95904 

95920 

95920 

95920 

95921 

95921 

99921 

99622 

95922 

95922 

99623 

99923 

95823 
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26 

TC 


26 

TC 


26 
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26 

TC 
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TC 

26 

TC 
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TC 

26 
TC 

26 
TC 


26 
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26 

TC 


26 

TC 


26 

TC 


26 

TC 
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TC 


26 

TC 


26 
TC 
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TC 


26 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 
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Body  musoi-  »-%n  «;      ,    ^  

Range  ol  r^^^-v.  •  t-aiu; w^manli 
Range  o(  motion  fneaauremartt 

Tenaikxi  teal    

Tensiif.     ■'"•  i,  -  .j'-am _. 

Tenaiior-  ^- s  ')_>jran» 

Tenaion  tsai  A  myograni 

Musda  teat  ona  limb _.,„ 

M  :,•  if-  'rst.  one  Imb „ 

>-•  :-  .^   --a.  one  Imb 

^- .  -  If  t:s!.  two  Imba  „ 

••  .^    -St,  two  Nmba 

V    -  tf   ^s.  bM)  limba 

» •    ,  jf   est,  3  limbe .._ . 

'--      -     «?.,  3  Hmtje 

>   ..  *•  •-«,  3  limbe 

Musde  teat.  4  imba 

Muada  teal.  4  Imba 

Muscle  teat.  4  Rmba 

Muade  teat,  head  or  naok 

Muada  teat.  he«)  or  neck „. 

Muada  teal,  head  or  neck  

Muada  taat  head  or  neck  

Muada  teat,  head  or  neck  

Muada  taal.  head  or  neck 

Muada  teat,  Hmftad 

Muscle  test,  imtod ».»...»».«. 

Muada  teat,  limited 

Musde  test,  ona  fbet 

Muada  test  one  Aw 

Muada  test,  one  fiber 

Limb  exerciae  taat 

Limb  exerciee  teal 

Limb  exerctaa  teel _ 

Motor  nerve  conduction  test  

Motor  nerve  conduction  test  ._ 

Motor  nerve  conduction  test 

Motor  nerve  conduction  test 

Motor  ner>m  conJuCtnn  test 

Motor  nerve  conduction  test 

Sense  nerve  conduction  test 

Sanas  nerve  condudian  teal 

Sense  nerve  oondudion  taal 

imraoperattve  nerve  tesHng 

InHaupamUve  nerve  testing 

Intraoperative  nar^  leating 

Autofwmic  nert9  tunc  test 

Autonomic  nerve  hrtc  test 

Autonomic  nerve  tunc  test 

Autonomic  nerve  furx:  test 

Autortomic  nerve  tunc  test 

Autonomic  nerve  tunc  taat 

Autonomic  nerve  tunc  test 

Autonomic  nerve  lunc  test 

Autonomic  nenre  tunc  taat 

Somatoaanaory  tealing  
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work 
RVUa" 


Mad  in 

ofloe 

practioa 

aimanae 

RVUa 


1.06 

0.11 

aoo 

1« 

^M 

1.96 

ii» 

0.11 

aoo 

1.87 

a74 

0.19 

0.74 

0.07 

OJOO 

ai2 

1.06 

6.09 

ii» 

0.16 

0.00 

5.83 

6.21 

3J7 

6^1 

ai6 

0.00 

3.21 

1.70 

1.07 

0.28 

0.34 

0.29 

0.34 

0.47 

034 

0.60 

0.34 

0.16 

0.34 

0.11 

0.34 

0.53 

0.32 

1.56 

0.33 

1.56 

0.09 

0.M 

0.26 

0.96 

0J7 

0.96 

0.06 

0.00 

0.32 

1.54 

0.43 

1.54 

0.06 

0.00 

0.38 

1.87 

0.49 

1.87 

0.05 

0.00 

a44 

1.99 

0.55 

1.99 

0.05 

0.00 

OJO 

0.79 

0J7 

0.79 

0.05 

0.00 

0.32 

1.18 

0.43 

1.18 

ao5 

0.00 

0.38 

0.37 

0J1 

0J7 

0.09 

0.00 

0.26 

1.50 

a5o 

1.50 

ao5 

0.00 

a45 

1.34 

0.60 

1.34 

0.06 

0.00 

0.55 

0.42 

0.28 

0.42 

0.05 

0.00 

0^3 

0.60 

0.39 

0.60 

0.06 

0.00 

a34 

0.34 

026 

0.34 

0.09 

0.00 

0.23 

2.11 

0.10 

2.11 

0.05 

0.00 

0.09 

0.49 

1.99 

0.45 

0.11 

aoo 

1.88 

0.48 

1.99 

a46 

ail 

0.00 

1.88 

a45 

1.99 

a45 

ail 

0.00 

1.88 

a54 

2.03 

Oadoul 
ol  afltoa 


emenae 

nvue 


an 

1.80 
1.96 

an 

1.87 

ai9 

0.07 

ai2 

6.06 

ai6 

5.93 
3.37 

a  16 

3.21 

ai3 
ai6 
aie 
ai6 
ai6 
a  16 
ai6 
aio 
a33 
aos 

0.26 
0.37 

ao6 
a32 
a43 
ao6 
a38 

0.49 

ao6 
a44 
ass 
ao6 
aso 

0.37 

aos 
a32 
a43 
aos 
a38 
a3i 

0.06 
0.26 

aso 
ao5 
a45 

0.60 

ao9 

0.66 
0.28 

aos 

0.23 

a39 
ao9 
a34 

0.28 

ao6 

0.23 
0.10 

ao6 
ao6 

1.99 

an 

1.88 
1.90 

an 

1.88 
1.99 

an 

1.86 
2.03 
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oje 

2.22 

2.70 
036 
2.32 
a42 
0.26 

ai6 

7.72 
046 
7.27 
S.4e 
1.57 

xse 

1.66 

0.46 

0.48 

0.S2 

0.56 

045 

0.44 

0.61 

075 

0.41 

0.34 

0.68 

0.26 

0.39 

0.89 

042 

047 

1.09 

0.50 

0.55 

1.17 

0.53 

0.64 

064 

0.29 

03» 

0.81 

034 

0.47 

048 

015 

0.33 

0.96 

040 

056 

1.04 

0.36 

0.68 

045 

016 

0.29 

0.61 

0.20 

0.41 

043 

014 

0.29 

0.63 

0.55 

006 

2.54 

024 

2.30 

2.55 

0.25 

2J0 

2.54 

0.24 

2J0 

2.62 
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aioanaa 
RVUa 


0.36 
2.22 

2.7t 

0J6 

2.32 

042 

0.26 

016 

7.72 

049 

727 

5.49 

1.57 

a.92 

CSS 

027 

027 

031 

0.34 

024 

023 

02S 

0.75 

0.41 

0.34 

0.66 

029 

0.30 

0.88 

0.42 

0.47 

1.06 

0.50 

0.56 

1.17 

0.53 

0.64 

064 

025 

0.39 

0.81 

0.34 

0.47 

0.48 

01S 

0.33 

0.96 

O40 

0.56 

1.04 

0.36 

0.66 

0.45 

016 

029 

0.61 

020 

0.41 

043 

014 

029 

0.63 

055 

006 

2.54 

024 

2.30 

2.55 

025 

2.30 

2.54 

024 

2.30 

2.62 
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O04 
O10 
018 
OXM 
014 
0.07 
004 
0.OS 
024 
0J07 
017 
006 
OOS 
0.02 
0.07 
0.03 

ooe 

0.06 
0.06 
002 
O02 
0.04 
008 
006 
004 
0.08 
O06 
O03 
016 
O10 
O06 
018 

on 

0.07 
027 
014 
013 

ooe 

OOS 
004 
015 
O10 
OOS 
006 
0.03 
0.02 
Oil 
O06 
0.06 
O10 
O04 
006 
OOS 
003 
002 
0.06 
003 
O02 
OOS 
003 
0.02 
020 
012 
006 
OOS 
002 
O03 
006 
003 
003 
OOS 
O02 
003 
012 
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1.50 
2.4$ 
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1IM 
019 
»M 
1.60 
7.44 
11.76 
7.81 
3.M 
9.46 
0.76 
0.79 
1.04 
121 

osr 

1.06 

2.40 

2.0K 

0J6 

1.78 

1J1 

0.42 

2.S9 

2.06 

0.59 

3.10 

2.48 

062 

3.43 

2.66 

077 

1.52 

1.08 

0.43 

2.14 

1.62 

0.52 

0.90 

0.55 

0.36 

2.57 

1.96 

0.61 

2.46 

1.74 

0.74 

0.92 

0.61 

03^ 

126 

0.83 

0.43 

0.82 

0.61 

0.31 

2.94 

2.78 

016 

3.04 

071 

2.33 

3.09 

0.76 

2.33 

3.04 

071 

233 

328 


ToMoU 
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1.50 
232 
9.96 
1.50 
2.46 
126 
1.04 
016 
9.04 
1.80 
7.44 
11.76 
7J1 
9^4 
222 
0.56 
0.56 
0.83 
1.00 
042 
036 
032 
2.40 

2xe 

036 
1.79 
131 
0.42 
2.98 
2.06 
033 
3.10 
2.48 
032 
3.43 
2.66 
077 
132 
1.08 
0.43 
2.14 
1.62 

ose 

0.90 

0.S6 

0.36 

2.57 

1.96 

0.61 

246 

1.74 

0.74 

092 

0.61 

031 

126 

0.83 

0.43 

032 

031 

031 

294 

278 

016 

3.04 

071 

233 

3.08 

0.76 

233 

3.04 

071 

2.33 

326 
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Addendum  C— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPT'/ 
HCPCS' 

MOO 

Status 

Oeacriplion 

Physician 

work 
RVUs»« 

Olractin 

office 

priM^ice 

experfse 

RVUs 

Oiractoul 
of  oltica 

expense 
RVUs 

Tottf  In 

oMoe 

pnictlna 

swense 

RVUs 

Total  out 
oloflioa 
practica 

RVUs 

Mal- 

practica 

RVUs 

Totalln 
otfica 

TotaJMi 
ot  office 

95025 

26 
TC 

jjit"" 

TC 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

J  (jmrtiiwoinory  testing 

0.64 

0.00 

QM 

0.54 

0.00 

0.54 

0.54 

0.00 

0.35 

0.36 

0.00 

0.50 

0.50 

0.00 

0.51 

0.51 

0.00 

0.55 

0.55 

0.00 

0.65 

0.65 

0.00 

1.51 

1.51 

000 

6.00 

6.00 

0.00 

3.06 

3.06 

0.00 

2.45 

2.45 

OOO 

lill 

1.01 

0.00 

3M 

3.08 

0.00 

1.06 

1.86 

OJOO 

4.25 

4.2S 

OJOO 

2Xt 

2.87 

0.00 

321 

3.21 

OiX) 

0.00 

0i» 

0.00 

0.00 

0.00 

0.00 

0.52 

0.80 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2J7 

2.20 

1.89 

0.00 

0.00 

0.11 
1.92 
2.03 
0.11 
1.92 
2.03 
0.11 
1.92 
0.70 
a.04 
0.66 
0.39 
0.05 
0.34 
0.39 
0.06 
0.34 
0.39 
0.06 
0.34 
0.39 
0.05 
0.34 
3.28 
0.16 
3.42 

17J8 
0.52 

16.86 
2.38 
0.16 
2.22 
2.13 
0.11 
2.02 
2.00 
0.14 
1.86 

16.94 
0.52 

16.42 
1.13 
0.07 
1.06 
3.04 
0.14 
2.90 
2Si\ 
0.16 
1.85 
1.15 
0.03 
1.12 
1.86 
1.84 
1.87 
1.94 
1.94 
0.88 
0.94 
0.96 
1.22 
1.46 
0.85 
1.46 
125 
1.25 
1.07 
1.49 
2.44 
2.44 
1.94 
0.91 
1.14 

0.11 
1.92 
2.03 
0.11 
1.92 
2.03 
0.11 
1.92 
0.70 
0.04 
0.66 
0.38 
0.05 
0.34 
0.38 
0.06 
0.34 
0.38 
0.06 
0.34 
0.39 
0.05 
0.34 
3.28 
0.16 
3.12 
17.38 
0.52 
16.86 
2.38 
0.16 
2.22 
2.13 
0.11 
2.02 
2.00 
0.14 
1.86 
16.94 
0.52 
16.42 
1.13 
0.07 
1.06 
3.04 
0.14 
2.90 
2.01 
0.16 
1.85 
1.15 
0.03 
1.12 
1.86 
1.84 
1.87 
1.94 
1.94 
0.15 
0.16 
0.16 
0.18 
0.16 
0.06 
0.16 
0.16 
0.16 
0.06 
0.16 
0.16 
0.16 
0.16 
0.16 
0.16 

02T 
2.35 
2.62 
0.27 
2.35 
2.62 
0.27 
2.36 
0.96 
0.14 
0.81 
0.62 
0.20 
0.42 
0.59 
0.18 
0.41 
0.60 
0.19 
0.41 
0.63 
0.21 
0.42 
4.46 
0.55 
3.91 

22.64 
1.97 

20.67 
3.72 
0.90 
2.82 
3.19 
0.72 
2.47 
2.73 
0.42 
2.31 

21.46 
1.33 

20.13 
1.85 
0.53 
1.32 
4.76 
1.19 
3.57 
3.16 
0.88 
2.28 
2.15 
0.77 
1.38 
2.32 
229 
2.33 
2.40 
2.40 
1.07 
1J26 
1.34 
1.50 
1.80 
1.05 
1.80 
1.55 
1.55 
1.31 
1.83 
3.50 
3.47 
2.79 
1.12 
1.41 

0.27 
2.35 
2.62 
0.27 
2.35 
2.62 
0.27 
2.35 
0.95 
0.14 
0.81 
0.62 
0.20 
0.42 
0.59 
0.18 
0.41 
0.60 
0.19 
0.41 
0.63 
0.21 
0.42 
4.46 
0.55 
3.91 

22.64 
1.97 

20.87 
3.72 
0.90 
2.82 
3.19 
0.72 
2.47 
2.73 
0.42 
2.31 

21.48 
1.33 

20.13 
1.85 
0.53 
1.32 
4.76 
1.19 
3.57 
3.16 
0.88 
2.28 
2.15 
0.77 
1.38 
2.32 
2.29 
2.33 
2.40 
2.40 
0.19 
0.32 
0.38 
0.21 
022 
0.09 
022 
022 
022 
0.08 
022 
0.73 
0.70 
0.63 
021 
021 

0.05 

0.07 

0.12 

0.05 

0.07 

0.12 

0.06 

0.07 

0.05 

0.04 

0.01 

0.10 

0.04 

0.06 

0.06 

0.03 

0.02 

0.05 

0.03 

0.02 

0.07 

0.04 

0.03 

0.60 

0.10 

0.50 

0.64 

0.11 

0.53 

0.60 

0.10 

0.50 

028 

022 

0.06 

0.30 

0.11 

0.19 

0.61 

0.11 

0.50 

0.18 

0.05 

0.13 

0.52 

0.38 

0.14 

020 

0.12 

0.08 

020 

0.12 

0.08 

0.20 

020 

020 

020 

020 

0.01 

0.03 

0.04 

0.06 

0.09 

0.08 

0.09 

0.09 

0.09 

0.03 

0.08 

0.06 

0.09 

0.06 

0.06 

0.07 

0.86 

2.42 
328 
0.86 
2.42 
328 
0.86 
2.42 
1.35 
0.53 
0.82 
U1 
0.83 
0.48 
1.15 
0.72 
0.43 
120 
0.77 
0.43 
1.35 
0.90 
0.45 
637 
2.16 
4.41 

29.28 
8.08 

2120 
7.40 
4.08 
3.32 
5.92 
3.39 
2.53 
4.04 
1.54 
2.50 

25.15 
4.52 

20.63 
4.01 
2.56 
1.45 
9.S3 
5.82 
3.71 
6.33 
3.97 
2.36 
5.56 
4.10 
1.46 
2.52 
2.49 
2.53 
2.60 
2.60 
1.08 
1.81 
2.18 
1.56 
1.89 
1.13 
1.88 
1.64 
1.64 
1.34 
1.92 
5.93 
5.76 
4.74 
1.18 
1.48 

0.86 

8502S 
96026 

95026 
96026 
96027 

Sonnioonsory  testing  ....»...u........ 

Qontettmrnnry  testing  

Somaloaansory  testing 

SontelOMnsocy  testing .„..„....„ 

SomKosansofy  testing  . — — 

SomaloBsiiButy  teslng ~~ — 

Sonwtossnsofy  testing » 

Visual  svoiMd  potenttel  test 

Visual  svoltad  inHmtU  teat 

2.42 
328 
0.86 
2.42 
328 

95027 
96027 
96030 

2« 

TC 

0.86 
2.42 
1.35 

96030 

26 

TC 

0.53 

95030 
99833 

Vlsusl  sfwotiad  potenltei  teat ..._ 

Bktk  ra0ex  last . — 

Mr*  r«iax  test 

Btnk  fMsx  iBSt  .»>•.■»■»—.«..■.«.■■«.>. 

•K  nttn  test .. 

K  rellwi  tast _; 

•H-  reflax  tast 

•H-  rsttex  tast 

•K  rsAax  tast 

"H"  rsOax  tast                   

0.82 
1J1 

96A33 
95033 
95034 

26 
TC 

0.83 
0.48 
1.15 

96034 
06034 
96036 

26 
TC 

0.72 
0.43 
120 

9fi036 
95036 

26 
TC 

26 
TC 

0.77 
0.43 

96037 

NsurwTwsniriar  jtmrtkHi  t«M( 

1.35 

95037 

NauromuscUar  junctiori  test 

0.90 

96037 

0.45 

96060 

Amtxjtelory  aag  montonno 

6.57 

95060 
96060 

26 

TC 

AnteMory  aag  momtonng  . — 

2.16 
4.41 

96061 

2928 

95061 

26 

TC 

26 
TC 

8.08 

95061 

EEG  wionitonn^vicJeofocord 

2120 

9«W>3 
95053 
95053 
96064 

EEG  moratoruv'cofnputer 

EEG  monilonngfcooipoter  

EEG  momtonnj^computer  .„ 

EEG  manitohn(^giving  drugs 

7.40 
4.06 
3.32 
5.92 

96064 



26 
TC 

26 
TC 

EEG  movlorin^gMng  drugs 

3.39 

-     06064 

EEG  monrtofirnygiwing  dnjgs 

233 

96066 
85056 

EEG  dunng  surgsry  

EEG  dunrig  surgery  ...„_. . 

EEG  during  surgery  

EEG  monitonn^cabla/radk) 

4.04 

1.54 

230 

25.15 

86056 

26 

TC 

EEG  monrtonno/cable/raifio 

4.52 

96056 

20.63 

95057 

EEQ  d^jHal  witfyate 

4.01 

96057 
86067 
95068 

26 

TC 

26 

TC 

26 
TC 

EEG  dKlKal  snaiysis 

EEG  dKiilal  «w»ysis 

EEG  manilorinfyiunctlon  test 

236 
1.46 
9.53 

95068 

EEG  monitoriniyiinctton  test 

5.82 

96068 

86061 

EEG  monilorini^luiction  taat 

Electrode  stimulaliaa  brain 

3.71 
6.33 

85061 
85061 

Electrode  sUmutalton.  tnin ;.... 

Electrode  iiliinisiliiii.  brsin 

3.97 
2J8 

86062 

Electrode  stimulation,  txain  

536 

86062 
85062 

26 
TC 

Electrode  stimulation,  tnin  

EJactrods  stinwtelion.  brmn  

4.10 
1.46 

86100 
86106 

252 

Aimfitarmmt  o4  sptwutii 

2.49 

86111 

DsMatopmantal  last,  extend 

2.53 

86115 

2.60 

86117 
06400 

Nsurapsych  test  battery _ 

Ctwnwtherapy  (SCVdM)    

2.60 
020 

86406 

Iritiitssioiial  rtitmo  aflmn 

0.87 

86406 

122 

80408 

Chamoltwrapy,  ir4usion  method 

Chamotharapy,  mtusion  method 

Chafnottterapy,  ff4u8K)n  mattiod 

Chamottterapy,  rtusion  mettwd 

Chemotherapy,  inluaion  method 

027 

86410 

0.31 

96412 

0.17 

86414 

0.31 

86420 

0.31 

86422 

0.31 

06423 

0.11 

86425 

0.31 

86440 

3.16 

86445 

2.99 

86450 

Chemottteraoy  into  CNS  

2.58 

80620 

Piimn  raMkm  miiinlBr<anr,w 

027 

86630 

028 
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CPT'/ 
HCPCS? 


96542 

96900 

96910 

96912 

96913 

97010 

97012 

97014 

97016 

97018 

97020 

97022 

97024 

97026 

97028 

97032 

97039 

97034 

97035 

97036 

97039 

97110 

97112 

97113 

97116 

97122 

97124 

97139 

97150 

97250 

97260 

97261 

97265 

97504 

97520 

97530 

97535 

97537 

97542 

97703 

97750 

97770 

98925 

98926 

98927 

98928 

98929 

98940 

98941 

98942 

98943 

99175 

99183 

99185 

99186 

99195 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

99217 

99218 

99219 

99220 

99221 

99222 

99223 

99231 


ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATIOI^-Continued 


MOD 


Status 


A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


'CPT 

•Copy'J-       "^  ■■■     «(.  « 
*♦  tnOCiiBS  '■'t  _5  i-5    ...:  • 
« '  Work  RVUt  ncTMMd  m 


Osscription 


Chemotherapy  injection 

Ultraviotel  light  therapy 

Photochemotherapy  with  UV-B  .. 
Photochemotherapy  with  UV-A .. 
Photochemottierapy,  UV-A  or  B 

Hot  or  cotd  packs  therapy  

Mechanical  tractKxi  therapy ........ 

Electric  stimulation  therapy 

Vasopneumat)c  device  ttierapy  .. 

Paraffin  t)ath  therapy 

Microwave  therapy  ...„ 

Whirlpool  therapy „ 

Diathermy  treatment  . „ „. 

Infrared  therapy  

Ultraviolet  therapy 

Electrical  stimulatioo „.. 

Electric  current  therapy 

Contrast  t»ath  ttier^jy  ..„ 

Ultrasound  tfierapy 

Hydrotherapy  

Physical  therapy  treatmerH 

Therapeutic  exercises _ 

Neuromuscular  reeducation 

Aquatic  therapy/exercises 

Gart  training  ttwrapy  „ 

Marxjal  traction  therapy „ 

Massage  therapy _ 

Ptiysical  medfctne  procedure 

Group  therapeutic  procedures  ..„. 

Myotescial  release 

Regional  manipulabon  _ 

Supplemental  manipuiations 

Joint  motxIizatKXi  _ _ 

Ortfiotc  training  '. 

Prosthetic  training  . 

Therapeutic  activities 

Sett  care  mngment  training  

Coftimunity/work  reintegration 

Wheelchaii  mr>gement  training  .... 

Prosthetic  checiax*  

Physical  petfonnance  test 

Cognitive  suns  davslcpment  .._... 

Ostoopfltftic  manipulaiion 

Oateopalhic  manipulation 

OstaofMlhic  manipulation  

Oalaopflihic  manipulation „.. 

Osteopathic  maniixjiation 

Chiropractic  manipuiation  

Chiroixactic  manipulation  

Chiropractic  manipulation  ., 

Chiropractic  manipulation  

Induction  of  vomiting _.... 

Hypertjaric  oxygen  ther^>y  ..„ 

Regional  hypothermia 

Total  body  hypothermia 

Phle»x)tomy 

OfTice/outpatient  visit,  new 

Otfica/outpatient  visit,  new 

Onica/ou^)alienl  visit,  new  ..„ 

OfficataulMtient  visit,  new 

Offioatoulpalient  visit,  new  . 

Offioatoulpaliant  visit  est  

Office/ouiiaMsnt  visit  est  „ 

Officatou»1ient  visit  est  

Offlcatom)1lant  visit  est  _. 

CMoa/oJtpMv*  visit  est  

Ot)aenratton  care  discharge  .._ 

Obaervation  care  

Observation  care  „ 

Otnervalion  care  

Inittal  hoapHal  care 

Initial  hoopM  cam 

Initial  hoapM  cvs 

Subaaquani  hoapM  cars 

^  -,-=  -  v.-(<^1996Am«ric«nMB(Sc«l 
1  '       .  ,!-, .    All  rights 
a/tnent. 
Hjrgical  paekao*. 


Physician 

work 
RVUs" 


1.42 
0.00 
0.00 
0.00 
0.00 

40.06 
0.25 
0.18 
0.18 
0.06 
0.06 
0.17 
0.06 
0.06 
0.06 
0.25 
0.26 
0.21 
0.21 
0.28 
0.20 
0.45 
0.45 
0.44 
0.40 
0.42 
0.35 
0.21 
0.27 
0.45 
0.19 
0.12 
0.45 
0.45 
0.45 
0.44 
a45 
0.45 
0.2S 
025 
0.45 
0.44 
0.45 
0.65 

<tJS7 
1.03 
1.19 
0.45 
0.65 
0.87 

40.40 
0.00 
2.34 
0.00 
0.00 
0.00 
0.45 
a88 
1J4 
2.00 

2.67 
0.17 

a45 

a67 
1.10 
1.77 

^2» 
^14 

2M 
1.28 
2.14 
^9Q 
0.64 


Direct  in 

office 

practice 

expense 

RVUs 


1.68 

0.50 

0.50 

0.63 

0.98 

023 

023 

023 

023 

023 

023 

023 

023 

023 

023 

025 

028 

025 

025 

026 

025 

025 

024 

025 

024 

024 

024 

024 

024 

024 

024 

0.12 

023 

024 

024 

024 

027 

027 

027 

027 

025 

028 

024 

025 

025 

025 

025 

024 

025 

025 

024 

0.38 

0.47 

NA 

NA 

1.52 

0.64 

0.72 

0.80 

0.85 

0.89 

0.38 

0.42 

0.46 

0.50 

0.54 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Direct  out 
of  office 
practice 
eniense 
RVUs 


0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.08 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.1 

0.1 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.04 

0.11 

0.06 

0.16 

0.14 

0.33 

0.33 

0.33 

0.33 

0.33 

0.16 

0.16 

0.16 

0.16 

ai6 

0.12 
0.51 
0.51 
0.57 
0.51 
0.51 
0.57 
0.05 


Total  in 

office 

practice 

emense 

RVUs 


2.39 
0.62 
0.62 
0.78 
121 
0.30 
0.34 
0.33 
0.33 
0.31 
0.30 
0.33 
0.30 
0.30 
0J1 
0.37 
0.40 
0J6 
0.36 
0.39 
026 
0.41 
0.40 
0.41 
0.39 
0.39 
0.38 
0.35 
0.36 
0.41 
0.34 
0.17 
0.39 
0.40 
0.40 
0.40 
0.43 
0.43 
0.30 
0J9 
0.42 
a44 
a40 

a46 

0.51 

0.54 

0.58 

0.40 

0.46 

0.50 

0.39 

a48 

1.11 

NA 

NA 

1.86 

0.89 

1.06 

129 

1.49 

1.69 

0.50 

0.61 

0.71 

0.86 

1.06 

UA. 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Total  out 
of  office 
practice 
expense 
RVUs 


AModi«an.  Al  Uf^  Raawwl.  AppicHM  FARS/DFARS  Aopiy. 


0.54 
021 
021 
021 
022 
022 
026 
024 
024 
022 
022 
024 
022 
022 
022 
026 
026 
025 
025 
026 
025 
0.30 
0.30 
0.30 
029 
029 
028 
025 
026 
0.31 
024 
0.13 
0.31 
OJO 
0.30 
OJO 
0.30 
OJO 
025 
026 
OJO 
0.30 
0.x 

ass 

0.40 
0.43 

a47 

0J3O. 

OM 

0.39 

029 

a07 

0.67 

0.11 

0.31 

0.18 

0.50 

0.60 

0.70 

0.85 

1.00 

024 

0.30 

0.35 

0.45 

a60 

0.44 

a9i 

1.11 
1J7 

a9i 
1.11, 

1J7 

021 


sed  Rules 

33297 

ontinue 

Mal- 

practicA 

RVUs 

Total  in 
office 

Total  out 
ofoftee 

0.13 

3.94 

2.09 

0.03 

0.65 

024 

0.04 

0.66 

025 

0.06 

0.83 

026 

0.10 

1.31 

0.32 

0.02 

0.38 

0.30 

0.02 

0.61 

0.53 

0.02 

0.53 

a44 

0.02 

0.53 

0.44 

0.03 

0.40 

0J1 

0.02 

0.38 

QJ» 

0.02 

0.52 

0.43 

0.02 

0.38 

OJO 

0.02 

0.38 

OJO 

0.01 

0.40 

0.31 

0.01 

0.S3 

0.52 

0.02 

0.68 

0.54 

0.01 

0.58 

0.47 

0.01 

0.58 

0.47 

0.02 

0.66 

0.56 

0.03 

0.59 

0.48 

0.02 

0.88 

0.77 

0.01 

0.86 

0.76 

0.02 

0.87 

0.76 

0.01 

0.80 

0.70 

0.01 

0.82 

0.72 

0.01 

0.74 

0.64 

0.02 

0.58 

0.48 

0.02 

0.65 

0.56 

0.04 

a90 

OJBO 

0.02 

0J6 

0.45 

0.01 

0J30 

026 

0.04 

0.88 

0.80 

0.02 

OST 

0.77 

0.02 

0.87 

0.77 

0.02 

0.86 

0.76 

0.02 

0.90 

0.77 

0.02 

0.90 

0.77 

0.02 

0.86 

0.52 

0.03 

0.67 

0.54 

0.03 

0.90 

0.78 

0.03 

a9i 

a77 

0.02 

0.87 

0.77 

0.03 

1.14 

^M 

0.03 

1.41 

1J0 

0.04 

1.61 

^so 

0.03 

1.80 

^M 

0.01 

0.86 

0.76 

0.01 

1.12 

1.00 

0.01 

1J8 

127 

0.01 

aao 

aTo 

0.10 

0.58 

0.17 

0.11 

3J6 

3.12 

0.04 

NA 

0.15 

a52 

NA 

0.83 

0.03 

1J6 

021 

0.04 

1.38 

OM 

0.06 

202 

1.53 

0.06 

2.86 

2.10 

0.06 

3.57 

2.S3 

0.09 

4.45 

3.78 

0.02 

0.66 

0.43 

0.02 

i.oe 

0.77 

0.03 

1.41 

1.06 

0.04 

2.00 

1J6 

0.07 

2J0 

Z44 

0.04 

NA 

1.78 

0.06 

NA 

225 

0.09 

NA 

3.34 

ooe 

NA 

4.46 

0.06 

NA 

225 

0.06 

NA 

3J4 

0.06 

NA 

4.44 

0.03 

NA 

OM 

VOL 
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Direct  in 

Direct  out 

Total  in 

Total  out 

CPT'/ 
HCPCS' 

Ptrysictan 

office 

o)  office 

office 

of  office 

Ma^ 

TotaJ  in 

Total  out 

MOO 

status 

Duaulptton 

work 

practice 

practice 

practice 

practice 

practice 

office 

01  OfiiC0 

RVU8>« 

expense 
RVUs 

expense 
RVUs 

expense 
RVUs 

expense 
RVUs 

RVUs 

99232 

A 

Subsaquam  hoaptal  cam  ..„ „.... 

1.06 

NA 

0.05 

NA 

0.30 

0.04 

NA 

1.40 

-'9233 

A 

1.51 

NA 

0.05 

NA 

0.40 

0.05 

NA 

1.96 

i>92X 

A 

Hoap«al  dtocharga  day 

1.28 

NA 

0.12 

NA 

0.44 

0.04 

NA 

1.76 

^9239 

A 

Hoapaai  dbtfiarga  day 

1.75 

0.12 

0.12 

0.54 

0.54 

0.04 

2.33 

2.33 

^<i?4' 

A 

OMoa  oonauftation 

0.94 

0.85 

0.41 

1.19 

0.65 

0.08 

1.91 

1.37 

t^f.  ;- 

A 

Offloa  oonauRation „....»...„«.... 

1^ 

0.89 

0.41 

1.38 

0.80 

0.09 

2.76 

2.18 

4^,  .1 

A 

1.72 

0.93 

0.41 

1.53 

0.90 

0.10 

3.35 

2.72 

<V.'-iJ    1 



A 

Offioa  eonauMion 

2.58 

0.97 

0.41 

1.77 

1.09 
158 

0.11 
0.16 

4.46 
5.62 

3.78 
4.87 

■^>.  4'                     1 

A 

Offloa  oonauRaiion „    

3.43 

1.02 

0.41 

2.03 

JSV"      1 

A 

InHal  mpatert  consu« 

0.86 

NA 

0.41 

NA 

0.68 

0.08 

NA 

1.40 

rj^-:      i 

|]]^.. 

A 

InWai  mpattant  conaull — 

1.32 

NA 

0.41 

NA 

0.81 

0.00 

NA 

222 

-■4:-.  ■ 



A 

inMal  inpaManl  conaui 

1.82 

NA 

0.41 

NA 

0.92 

0.10 

NA 

2.84 

*«;■•*--' 

A 

Initial  incatiant  conauK  

2.64 

NA 

0.41 

NA 

1.10 

0.11 

NA 

3.85 

■is;*.' 



A 
A 
A 

|r<-    i      •  t«    f-               T3UB    

3.66 
0.42 
a85 

NA 
NA 
NA 

0.41 
0.06 
0.08 

NA 
NA 
NA 

1.33 
0.20 
029 

0.14 
0.03 
0.04 

NA 
NA 
NA 

5.12 
0.65 
1.18 

Fotow-up  fipaOaoi  consuR 

^.'^^■ 

A 

Foilow-up  «ipaliarT(  consult 

1.27 

NA 

0.08 

NA 

0.39 

0.04 

NA 

1.70 

jif' '  ■ 

A 

0.45 

0.86 

0.41 

1.14 

0.61 

0.07 

1.66 

1.13 

-fW<  ' 

A 

ConHnvwloo^  oonauRaDon  ............... 

0J4 

0.89 

0.41 

1.28 

0.70 

0.00 

2.21 

1.63 

-^" ' 

A 

1.19 

0.93 

0.41 

1.42 

0.78 

0.11 

2.72 

2.06 

«^;4 
99275 
M2S1 

__ 

A 
A 

A 

1.73 
2.31 
0.33 

0.97 

1.02 

NA 

0.41 
0.41 
0.25 

1.58 

1.79 

NA 

0.90 
1.04 
0.38 

0.11 
0.17 
0.01 

3.42 

427 

NA 

2.74 
3.52 

0.72 

C           i:  . .  oofuuftatwo  

E    »v  >•  «      »o«  ^tsrt  

mK. 

A 

E    «^  >, ,     »,    .van 

0.86 

NA 

0.25 

NA 

0.44 

0.03 

NA 

1.02 

?9283 

A 

E  ■  ^  ,)»*  .         ,.  .    ^i3(t   „.„„ 

1.24 

NA 

0.25 

NA 

0.59 

0.04 

NA 

1.87 

->v:">« 

A 

E  -f  :^.  '       •*.     /isit  

1.96 

NA 

0.25 

NA 

0.75 

0.06 

NA 

2.76 

-*y."i' 

A 

E-^je-.      »».•  .tait 

3.06 

NA 

0.25 

NA 

1.00 

0.08 

NA 

4.14 

w;-^ 
j*i.>'-(; 

A 
A 

C    «,»     H.               our  _ _. 

C   'A    i      »i»min 

4.00 
2.00 

1.02 
0.78 

0.41 
0.03 

3.24 

1.40 

1.40 
0.48 

0.11 
0.04 

7.35 
3.44 

5.51 
2.52 

■IV>^ 

A 

N^    a:)    ^.       .ars  ......»..«.».•..... 

16.00 

NA 

a4i 

NA 

4M 

1.55 

NA 

21.89 

«t-* 

A 

PSi«>  .  ...tn.         ■«--     i        3ff^ ,,,. 

8.00 

NA 

0.06 

NA 

1.06 

0.77 

NA 

10.75 

■:>«,-- 

A 

Ntwi'aun       ■'.  -«    :an - 

4.00 

NA 

0.06 

NA 

i.ce 

0.38 

NA 

5.40 

<H.«, 

A 

S   '5..'x,    %  !»• .     lira  „ 

1.28 

NA 

0.16 

NA 

0.49 

0.03 

NA 

1.80 

**.*:- 

A 

N  f  -j'\,    *   ■-»      ,*ra  ~ 

1.71 

NA 

0.16 

NA 

0.58 

0.04 

NA 

2.33 

:*S  «~.( 

A 

s      ^.rn^    *    »•       <ira _ ~ 

2.14 

NA 

ai6 

NA 

0.66 

0.07 

NA 

2.80 

98311 

A 

s,  «^,  -,«.«•      ve.  subaeq  _.. 

0.64 

NA 

0.16 

NA 

0.35 

0.03 

HA 

1.02 

99312 

A 

U'.:v'.\,  '■*  "*     .-ira,  subsaq  

1.06 

NA 

0.16 

NA 

0.44 

0.03 

NA 

1.53 

-J<,;'.      : 

A 

^  ■ -.r »^  *  ■■''      nil.  iitiaaQ  

1.51 

NA 

0.16 

NA 

0.54 

0.04 

NA 

2.00 

99331 



A 
A 
A 
A 

^r-.-    .■-■.■     ■,      <«w  oattant  

0.71 
1.01 
1.28 
0.60 

0.37 
0.50 
0.58 
0.37 

0.37 
0.50 
0.58 
0.37 

0.61 
0.84 
1.00 
058 

0.61 
0.84 
1.00 
0.58 

0.00 
0.06 
0.06 

o.oe 

1.35 
1.90 
2.34 
1.20 

1.35 
190 
2.34 
120 

R,->v      .-,-,.    .  ,.,■       —*.     .     ,     •    

p...,-    -,,-*.    ..-.,•       .««.      ,,    .          

K«»,,     ,»■•.     •..      -.',;..     j^ 

90332 



A 
A 
A 

p,_,.    -,j-,.     ...       ,.s-  .     3fl|  

0.80 
1.00 
1.12 

0.42 
0.46 
0.37 

0.42 
0.46 
0.37 

0.69 
0.78 
0.70 

0.68 
0.78 
0.70 

0.03 
0.02 
0.05 

1.52 
1.80 
1.87 

1.52 
1.80 
1.87     . 

^  .  ■  *'     -*i^      **.*     ...):^  .»  T   „ 

W-,V. 

A 

1-.  .   •*   ..«.-:       —».     rf-  .-,-1    

1.50 

0.50 

0.50 

0.97 

0.07 

0.05 

2.60 

2.60 

*<s>*^ 

A 

'-^—      *■      .  -^iJ^          •*#■.        JH^    'iB't     .„„..«.,«„... 

2.09 

0.56 

0.58 

1.18 

1.18 

0.06 

3.33 

3.33 

9sa* 

A 

^    •    —    .-S*     ■^■.X       *:  VK% 

0.83 

0.37 

0.37 

0.84 

0.64 

0.04 

1.51 

1.51 

WJ!:W 

A 

Y-.  „   ^    .•*^.     ■^.\*    ..-.;  •int  ...„.«..„,«. 

1.12 

0.42 

0.42 

0.76 

0.76 

0.04 

1.92 

1.92 

»a%i 

A 

>■»..»■    ,  V'     -M'M       -.•.•«<   

1.48 

0.46 

0.46 

0.80 

0.89 

0.06 

242 

2.42 

^1'--* 

A 

f     «..»\,»*    ^t  ■•  •      ".■:* 

1.77 

0.29 

0.06 

0.75 

0.47 

0.07 

2.59 

2.31 

*S1-A'.-. 

A 

s-    »«.j«    i«     .?.  since  _ 

1.77 

0.17 

0.06 

0.61 

0.47 

0.07 

2.45 

2.31 

*s  Vt6 



A 

-■  ..  .'tj*-  >-»■  <  «.  mpalianl  

1.71 

NA 

0.03 

NA 

0.43 

0.06 

NA 

222 

jS  j.-''  ' 

A 

p   *«-«j«»'  'i** .«^.  npaliani ~.™ 

1.71 

NA 

0.03 

NA 

0.43 

0.08 

NA 

222 

^.  ^,. 

~2, 

Q 

:..»■-.  ■v*'-    -•■•*  jght/30-00  _. 

♦1.73 

0.64 

0.26 

1.17 

0.71 

0.04 

2.94 

2.48 

i^.;^ 

N 

.'     ;-,»*.  .t.v*--       -V         »«*                            ....«.,.„ 

♦1.10 

0.77 

0.30 

1.22 

0.64 

0.08 

2.49 

1.91 

/«.*&- 

N 

:■   -..^^-.fv^       %.■        .-"*       :.  .^         -4    .«„.- 

♦1J8 

0.68 

0.30 

1.16 

0.88 

0.09 

2.61 

2.13 

•fi^VM 

N 

.-. -^.,»,M.,,     V      ,-,,    *je  ^11  

♦1.38 

0.89 

0J30 

1.16 

0.88 

0.00 

2.61 

2.13 

^9384 



N 
N 

p.  .^...^^iv,..     s,      .-,      2-17 

♦133 
♦1.S3 

0.89 
0.70 

0.30 
0.30 

1.20 
1.21 

0.72 
0.72 

0.10 
0.09 

2.83 
2.83 

2.35 
2.34 

■^  ■  .«y*^n»  v»-    .   V'       '-^.^        3-^39  .......... 

*v3a6 

N 

^'  '*v*<rr%.^    -  *:       -^.^     iO-^  .......... 

♦1J8 

0.70 

0.30 

1.29 

0.79 

0.10 

3.27 

2.77 

>'J38' 

N 

.  .>..,»•,-,*    .i.     -..„   ^io*ar 

♦2.08 

0.78 

0.30 

1.43 

0.84 

0.11 

3.80 

3.01 

■¥i.^'-'  • 



N 

^.  a-v«,iN*     -i;'            'ant _. 

♦1.02 

0.46 

0.16 

0.80 

0.44 

0.07 

1.89 

1.53 

**ij$<r 

N 

.    .-..«,.'I'-r~      H.I      -r        »,)e  1-4 

♦1.10 

0.46 

0.16 

0.84 

0.48 

0.08 

2.11 

1.75 

^^'ii 

N 

'■  --rtv-^      --■    ■^<.     4ga  5-11  

♦1.19 

0.46 

0.16 

0.84 

0.48 

0.08 

2.11 

1.75 

^>*» 

N 

^-    av***"-?"'..^      -H..        >s.           ^-17     ..«.,. 

♦1J8 

0.46 

0.16 

0.88 

0.52 

0.09 

2.33 

1.97 

vqf-(6 

N 

:•  —smi-'-vt-   .-i'                i-39   _. 

♦1J6 

0.47 

0.16 

0.89 

0.51 

0.08 

2.33 

1.95 



N 
N 

''-''  ■^'^'f^v^     'V      '-■      ■  >-64  

♦1.53 
♦1.71 

0.47 
0.47 

0.16 
0.16 

0.93 
0.97 

0.55 
0.80 

0.09 
0.10 

2.55 
278 

2.17 
2.41 

.■..,..*,..^^,^  .  „.   „.     .-iioy^ar 

■»Hi.' 

N 

■^'.tv*'v*-      ..  -V*    ',    intSN  .„„..„., 

*0  48 

0.32 

0.16 

0.50 

0.31 

0.03 

1.01 

0.82 

*-»*i;2 

N 

.     ..,,«rT.,«.      .,.      jM.     .,     ifXjK/    

40.96 

0.32 

0.16 

0.61 

0.42 

0.06 

1.64 

1.45 

***J3 



N 

.    -..wi^v-      .    «,.».•    ,    indw  _ 

♦1.46 

0.32 

0.16 

0.72 

0A4 

0.08 

226 

2.08 

3^4,^ 



N 

■    -.■.; -fvv    ....  v.   .^  .ndiv  

♦1.06 

0.32 

0.16 

0.84 

0.65 

0.11 

2.90 

2.71 

00411  1  

N 

Pravartwa  axjnsaling.  gruup  

1        «0.15 

0.20 

0.16 

LA(«lcabt*F/ 

0.28 
«»OFARS^ 

023 

0.01 

0.44 

0.39 

■  ■  ^^  ■    x,«*w.  ^  *      > 

»«.■  .-i.*-  ■  ■ 

.t  .  .^      '--«  Amancar  MKliRM  AMOoaCon  Al  MgMi  AMwad 

'     ^KM^^      ***   »--^«-\  .■«,       ■«* 

T »  » iv  »■  Mt.      •  •    . jfi»  r«M(v«d. 

'  ■  f<mjmmm  -^^  ■  ^  *-f    -  j  * .. 

s*w'*  ..***     ■*.'    " 

*     AKTrt  ^■"■'  n  r\""i»i**         ^ 

'■••  ».' J«.«  -.A^' 
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ADDENDUM  C— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS' 


99412 
99431 
99432 
99433 
99435 
99440 
A2000 
A4263 
A4300 
A4550 
G0002 
G0004 
G0005 
Q0006 
G0007 
G001S 
00016 
Q002S 
G0030 
G0031 
G0032 
G0033 
00034 
G0035 

Gooae 
Qoosr 

G0038 

Qooae 

G0040 

G0041 

G0042 

00043 

Q0044 

00045 

00046 

00047 

00050 

G0051 

O00S2 

00053 

Q0062 

Q0062 

00062 

O0063 

00063 

00063 

00064 

O0065 

O0071 

G0072 

00073 

00074 

00075 

Q0076 

00077 

00078 

00079 

00080 

00081 

00082 

00083 

00084 

00085 

00086 

00087 

G0088 

G0089 

00090 

O0O91 

G0092 

00093 

00094 

H5300 

M0005 


MOO 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 

26 
TC 

26 
TC 

i.. — 


Status 


N 

A 

A 

A 

A 

A 

G 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

G 

0 


Descripdon 


Prevertivo  coufBeSno,  group  ... 

Initial  care,  normal  newt»m  

New^xim  care  not  in  hospitat .... 
Normal  newtximcare,  hospital . 

Hosptal  NB  (fachage  day  . 

NevKtxxn  reeuedtabon  „ 

Chiropractor  manip  of  spif>e 

Permanent  tear  duct  plug  ........ 

Cath  ImpI  vase  access  portal  ... 

Surgical  trays 

Temporary  urinary  catheter  

ECG  transm  phys  review  &  ut  . 

ECO  24  hour  recording  

ECG  transmission  &  analysis  ... 

ECG  phy  review  &  Inlerprat 

Poat  symptom  ECG  tracing  . 

Poal  symptom  ECG  md  review 

Cotagen  sidn  test  kt  

PET  imaging  prev  PET  single  .. 
PET  imaging  prev  PET  mullple 
PET  follow  SPECT  78464  sinj^ 
PET  follow  SPECT  78464  mull 
PET  follow  SPECT  76865  an^ 
PET  follow  SPECT  78465  mu« 

PET  foMow  comry  angio  sing 

PET  loaow  oomry  angio  mul  ... 
PET  follow  myooard  perl  sing  .. 
PET  follow  myocard  perl  mul  ... 

PET  follow  stress  echo  singi 

PET  follow  stress  echo  mul 

PET  follow  vertriculogm  sing  .... 
PET  follow  venmculogm  mut  .... 
PET  following  rest  ECG  s»ngl  .... 

PET  foMowtfig  rest  ECG  mu« 

PET  follow  stress  ECG  am^  ..... 

PET  follow  stress  ECG  mul 

Residual  urir>e  by  uttrasouixl 

Oeatroy  benigrv'prBmal  lesion  .... 

Dealrucbon  ol  add!  lesions  „ 

Destruction  of  addl  lesions 

peripheral  txxie  densitometry  .... 
peripheral  bona  dsnatomstry  .... 
periisharal  bona  dansHoiiwIfy  .... 

central  bona  denatomstry 

central  bona  dansAomalry 

central  bona  dan— orrwtiy 

care  plan  oversight,  hme  h«h  .... 

cars  plan  oversight.  tKtspice 

Psychotherapy,  office,  no  E/M  ... 
Psychotherapy,  offica,  wih  E/M  . 
Psychotherapy,  offica,  no  E/M  ... 
Psychotherapy,  office,  wth  E/M  . 
Psychotherapy,  office,  no  E/M  ... 
Psychotherapy,  offica,  wlh  E/M  . 
Psychotherapy,  office,  no  E/M  ... 
Psychotherapy,  office,  wth  E/M  . 
Psychotherapy,  office,  no  E/M  ... 
Psychotherapy,  office,  wth  E/M  . 
Psychotherapy,  office,  no  E/M  ... 
Psychotherapy,  office,  <m»\  E/M  ., 

Psychotherapy,  inpt.  no  E/M  

Psychotherapy,  rnpt,  with  E/M  .... 

Psychotherapy,  inpt,  no  E/M  

Psychotherapy,  inpt.  with  E/M  .... 

PsyctxXherapy,  inpt.  no  E/M  

Psychotherapy,  mpl.  with  E/M  .... 

Psychotherapy,  inpt,  no  E/M  

Psychotherapy.  Inpt.  with  E/M  .... 

Psychotherapy,  injat,  no  E/M  

Psychotherapy,  mpl.  with  E/M  .... 

Psychott»erapy,  inpt.  no  E/M  

Psychotherapy,  inpl.  with  E/M  .... 

Occupational  therapy 

Off  vMt  2/more  wodaMm 


Pfiysician 

work 
RVUs" 


+0.25 
1.17 
1.26 
0.62 
150 
2.93 
*0.45 
0.00 
0.00 
0.00 
0.50 
0.52 
0.00 
0.00 
0.52 
0.00 
0.52 
0.00 
1.09 
1.46 
1.00 
1.46 
1.09 
1.46 
1.09 
1.46 
1.09 
1.46 
1.09 
1.46 
1.00 
1.46 
1.09 
1.46 
1.09 
1.46 
0.00 
0.55 
0.18 
3.05 
0.22 
0.22 
0.00 
0.30 
0.30 
0.00 
1.73 
1.73 
1.11 
1.47 
1.73 
2.00 
2.76 
3.15 
1.19 
1.58 
1.86 
2.15 
2.97 
3.39 
1.24 
1.65 
1.94 
2.24 
3.09 
3.53 
1.33 
1.77 
2.08 
2.41 
332 
3.80 
40.32 
♦0.76 


Direct  in 

office 

practice 

expense 
RVUs 


0.20 

NA 

0.80 

NA 

NA 

NA 

0.24 

0.00 

0.00 

0.00 

0.85 

1.57 

0.16 

1.35 

0.05 

1.44 

0.05 

0.47 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.40 

0.60 

0.03 

0.77 

0.97 

0.10 

0.87 

0.39 

0.09 

0.30 

0.64 

0.64 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.35 

0.19 

0.23 


Direct  out 

of  office 

practice 

enwnse 

fWUs 


0.16 
0.33 
0.33 
0.03 
0.32 
0.05 
0.16 
0.00 
0.00 
0.00 
0.02 
0.15 
0.05 
0.05 
0.05 
0.11 
0.05 
0.02 
0.11 
0.13 
0.11 

ai3 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.11 

0.13 

0.40 

0.26 

0.00 

0.26 

0.97 

0.10 

0.87 

0.39 

0.09 

0.30 

0.26 

0.26 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 


Total  in 

office 

practioa 

ejmanse 

RVUs 


0.30 

NA 

127 

NA 

NA 

NA 

0.40 

0.00 

0.00 

0.00 

1.14 

2.17 

0.21 

1.76 

0.19 

1.87 

0.19 

0.57 

0.39 

0.50 

0.39 

0.50 

a39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

039 

0.50 

0.50 

0.86 

0.06 

1.66 

1.25 

0.18 

1.07 

0.58 

0.18 

0.40 

1.17 

1.17 

0.68 

0.76 

0.62 

0.88 

1.06 

1.15 

0.70 

0.79 

0.85 

0.91 

1.09 

1.18 

0.70 

0.79 

0.86 

0.93 

1.13 

1.23 

0.73 

0.83 

0.90 

0.97 

1.17 

1.27 

031 

0.46 


Total  out 
ol  office 
practice 
wmanse 
RVUs 


0.25 

0.67 

0.69 

0,18 

0.74 

0.75 

0.30 

0.00 

0.00 

0.00 

0.14 

0.44 

0.08 

0.17 

0.19 

0.25 

0.19 

0.02 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

0.50 

0.39 

050 

0.39 

050 

0.39 

0.50 

0.39 

0.50 

0.50 

0.45 

0.04 

1.03 

1.25 

0.18 

1.07 

0.58 

0.18 

0.40 

0.71 

0.71 

0.45 

0.53 

0.60 

0.55 

0.84 

0.92 

0.48 

056 

0.63 

0.69 

0.87 

0.96 

0.48 

057 

0.64 

0.71 

0.91 

1.00 

051 

0.61 

0.67 

0.75 

0.95 

1.05 

0.28 

0.37 


Mai- 

practice 

RVUs 


0.01 

0.08 

0.06 

0.04 

0.10 

0.19 

0.01 

0.00 

0.00 

0.00 

0.02 

0.66 

0.09 

0.51 

0.05 

0.51 

0.06 

0.00 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0.10 

0.07 

0,10 

O.OS 

0.04 

0.01 

0.20 

0.07 

0.02 

0.06 

0.21 

0.02 

0.19 

0.04 

0.04 

0.06 

0.05 

0.06 

0.08 

0.15 

0.15 

0.09 

0.09 

ao9 

0.09 
0.09 
0.09 
O.OS 
0.05 
0.08 
0.08 
0.15 
0.15 
0.09 
0.09 
0.09 
0.09 
0.09 
0.09 
0.03 
0.03 


Total  in 
office 


0.56 
NA 

2.61 
NA 

NA 
0.86 
0.00 
0.00 
0.00 
1.66 
3.34 
0.30 
2.27 
0.76 
238 
0.76 
057 
1.56 
2.06 
1.55 
2.06 
1.55 
2.06 
1.55 
2.06 
1.55 
2.06 
155 
2.06 
1.55 
2.06 
1.55 
2.06 
1.55 
2.06 
0.55 
1.45 
0.27 
4.91 
154 
0.42 
1.12 
1.09 
0.50 
0.59 
2.94 
2.94 
1.84 
2.28 
2.63 
2.96 
3.97 
4.45 
1.98 
246 
2.80 
3.15 
4.15 
466 
1.99 
2.49 
2.88 
325 
4.37 
4.91 
2.15 
2.69 
3.07 
3.47 
4.58 
5.16 
0.66 
125 


Total  out 
of  office 


051 
1.92 
2.03 
0.84 
234 
337 
0.76 
0.00 
0.00 
0.00 
0.66 
151 
0.17 
0.68 
0.76 
0.76 
0.76 
0.02 
155 

^oe 

1.56 

2.06 

155 

2.06 

1.55 

2.06 

155 

2.06 

155 

2.06 

156 

2.06 

156 

2.06 

155 

2.06 

055 

1.04 

023 

428 

154 

0.42 

1.12 

1.09 

0.50 

0.50 

2.48 

2.48 

1.61 

2.05 

2.41 

2.73 

3.75 

422 

1.76 

223 

258 

2.93 

3.93 

4.44 

1.77 

227 

2.66 

3.03 

4.15 

4.68 

1.93 

2.47 

2.84 

325 

436 

4.94 

0.63 

1.16 
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Addendum  C.—RtiAmt  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS3 

MOO 

Statu* 

Descnption 

Physician 

work 
RVUs'* 

Direct  in 

office 

practice 

expense 

RVUs 

Direct  out 

of  office 

practice 

expense 

RVUs 

Total  in 

office 

practee 

expense 

RVUs 

Total  out 
of  office 
practice 
expense 
RVUs 

Mal- 
practice 
RVUs 

Total  in 
office 

Total  out 
of  office 

M0006 

G 
Q 
G 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

One  p^lys  ttierapy  modality 

+0.50 
+1.01 
+0.50 
0.37 
0.43 
0.42 
0.17 
0.17 
0.00 
1.67 
0.37 
0.00 
1.01 
0.50 
1.01 
0.50 
0.00 
OM 

0.23 
0.23 
0.23 
0.35 
0.57 
0.69 
0.36 
0.11 
0.26 
1.75 
0.46 
0.20 
0.25 
0.25 
050 
0.20 
0.46 
0.12 

0.16 
0.16 
0.16 
0.16 
0.16 
0.16 
0.36 
0.11 
0.25 
0.14 
0.16 
0.20 
0.16 
0.16 
0.13 
0.13 
0.46 
0.12 

0.40 
0.52 
0.40 
0.51 
0.80 
0.94 
0.48 
0.17 
0.31 
2.54 
0.65 
0.24 
0.56 
0.42 
0.49 
0.36 
0.56 
0.15 

0.31 
0.43 
0.31 
0.29 
0.30 
0.30 
0.48 
0.17 
0.31 
0,57 
0.29 
0.24 
0.44 
0.31 
0.41 
0.27 
0.56 
0.15 

0.02 
0.04 
0.01 
0.03 
0.03 
0.04 
0.04 
0.01 
0.03 
0.16 
0.03 
0.01 
0.11 
0.01 
0.11 
0.01 
0.00 
0.00 

0.92 
1.57 
0.91 
0.91 
1.26 
1.40 
0.69 
0.35 
0.34 
4.37 
1.05 
0.25 
1.68 
0.93 
1.61 
087 
0.56 
0.15 

0.83 

VKMOT 

^0064 

Comtjined  phys  ther  mod  &  tx 

Combined  p^ys  ther  mod  &  tx 

Vi3il  (Of  drug  monitoring  _. 

1.48 
0.82 
0.69 

M0101 

Foot  caiB  frygienc/pm  

Screening  pap  smear  by  phys 

Cardtokymography _.... 

Cartiokyroography „ 

Fxtraoorpaal  plasmapheresis 

Obtaining  screen  pap  smear 

0.76 

P3001 
CX)035 

26 

0.76 
0.69 

CX)035 

(xxne 

O0068 

26 
TC 

0.35 
0.34 
2.40 

Q0091 

0.69 

Q0092 

0.25 

CX103 



Ptiysical  therapy  evakjabon 

1.56 

Q0104 

Phys  therapy  re-evalualion . 

Oocupauonai  therapy  eval . — 

0.82 

Q0109 

1.53 

Q0110 

•- 

0.78 

R0070 
R0075 

Tranaport  portable  x-ray  „... 

Transport  port  x-ray  multipl  

0.56 
0.15 

Addendum  D.— Proposed  1999  Office  Rental  Index  Versus  1997  Rental  Index  by  1997  Fee  Schedule  area 

[In  descending  order  of  differerx^e] 


earner  No. 


00973 

00901 

00824 

01380 

01020 

00910 

00820 

00820 

01030 

01390 

00900 

00825 

00751 

00900 

05130 

01380 

00528 

01360 

00621 

01040 

00660 

00900 

10250 

05535 

00901 

00951 

00700 

00865 

00801 

00650 

00740 

00880 

00900 

00640 

01040 

00623 

00900 

00900 

00590 

00628 

16510 


Locality  No. 


50 

99 

01 

01 

01 

09 

02 

01 

00 

99 

31 

21 

01 

09 

00 

99 

99 

06 

16 

99 

00 

99 

00 

00 

01 

00 

99 

99 

99 

00 

04 

01 

20 

00 

01 

99 

11 

15 

99 

01 

16 


Fee  schedule  area 


VIRGIN  ISLANDS  

rest  of  MARYLAND  ..._ 

COLORADO  

PORTLAND,  OR  

ALASKA  

UTAH 

SOUTH  DAKOTA 

NORTH  DAKOTA 

ARIZOtJA  

REST  OF  WASHINGTON 

AUSTIN,  TX   

WYOMING  

MONTANA  

BRAZORIA.  TX  : - „... 

IDAHO  

REST  OF  OREGON  _ 

REST  OF  LOUISIANA  

NEW  MEXICO 

CHICAGO.  IL  „ 

REST  OF  GEORGIA 

KENTUCKY  

REST  OF  TEXAS „ 

MISSISSIPPI  

NORTH  CAROLINA  

BALTIMORE/SURR.  CNTYS.  MO 

WISCONSIN 

REST  OF  MASSACHUSETTS  ... 

REST  OF  PENNSYLVANIA  

REST  OF  NEW  YORK , 

KANSAS*  

KANSAS*  

SOUTH  CAROUNA  

BEAUMONT.  TX  „ „. 

OWA 

ATLANTA.  GA  „ 

REST  OF  MICHIGAN  

DALLAS,  TX  

GALVESTON.  TX „. 

REST  OF  FLORIDA 

NEW  ORLEANS.  LA  

WEST  VIRGINIA  


Rental  index 

Difference 

Percentage 

1999 

1997 

difference 

1.309 

1.089 

0.220 

20.2 

1.020 

0.916 

0.104 

11.4 

0.956 

0.871 

0.085 

9.8 

1.006 

0.923 

0.083 

9.0 

1.265 

1.190 

0.075 

6.3 

0.827 

0.753 

0.074 

9.8 

0.809 

0.740 

0.069 

9.3 

0.761 

0.695 

0.066 

9.5 

0.955 

0.892 

0.063 

7.1 

0.957 

0.896 

0.061 

6.8 

1.118 

1.061 

0.057 

5.4 

0.769 

0.714 

0.055 

7.7 

0.766 

0.713 

0.053 

7.4 

1.001 

0.957 

0.044 

4.6 

0.801 

0.761 

0.040 

5.3 

0.899 

0.860 

0.039 

4.5 

0.721 

0.682 

0.039 

5.7 

0.844 

0.811 

0.033 

4.1 

1.207 

1.175 

0.032 

2.7 

0.765 

0.734 

0.031 

4.2 

0.719 

0.690 

0.029 

4.2 

0.791 

0.762 

0.029 

3.8 

0.705 

0.678 

0.027 

4.0 

0.817 

0.791 

0.026 

3.3 

1.027 

1.003 

0.024 

2.4 

0.854 

0.830 

0.024 

2.9 

1.162 

1.138 

0.024 

2.1 

0.826 

0.801 

0.024 

3.0 

0.915 

0.892 

0.023 

2.6 

0.772 

0.751 

0.021 

2.8 

0.772 

0.751 

0.021 

2.8 

0.795 

0.774 

0.021 

2.7 

0.758 

0.737 

0.021 

2.8 

0.778 

0.758 

0.020 

2.6 

1.034 

1.017 

0.017 

1.7 

0.829 

0.813 

0.016 

2.0 

1.005 

0.990 

0.015 

1.5 

0.910 

0.896 

0.014 

1.6 

0.936 

0.922 

0.014 

1.5 

0.826 

0.812 

0.014 

1.7 

0.659 

a646 

0.013 

2.0 

UMI 
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ADDENDUM  D.-PROPOSED  1999  OFFICE  RENTAL  INDEX  VERSUS  1997  RENTAL  INDEX  BY  lys/  hEE  SCHEDULE  AREA- 

Continued 


"noe^ 


Camor  No. 


01390 
01290 
10490 
00621 
00610 
00520 

00803 

00621 

00740 

05440 

00630 

00740 

11260 

16360 

00803 

00590 

11260 

01370 

21200 

00865 

00780 

21200 

00570 

00780 

14330 

00803 

00870 

02050  , 

00542  , 

02050  . 

00973  . 

00900  . 

00590  . 

02050  . 
10230  . 

00623  . 

00700  . 

00542  . 

00542  . 

00860  . 

00860  . 

00542  . 

00542  . 

00621  . 

00542  . 

00580  . 

01120  . 

02050  ., 


ocsm-  No. 


02 

00 

00 

90 

00 

13 

00 

18 

00 

OS 

12 

02 

36 

00 

99 

99 

00 

02 

03 

01 

00 

99 

01 

40 

03 

01 

50 

04 

01 

01 

99 

99 

18 

20 

28 

04 

26 

00 

01 

01 

07 

03 

99 

01 

06 

09 

15 

05 

01 

01 

ill 


Fee  achen. 


SEATTLE  (KING  CNTY).  WA  

ME  V  A  r  A ^ _ 

>  «G!NiA _ "!!!!!!!!! 

REST  OF  nUNOIS "ZI" 

ALABAMA  

ARKANSAS 

NFPqASKA...„ 

<    S    M.  TX 

MINNESOTA  

^'-  'G-KPSIE/N  NYC  "suiWRBs'.'Nry'" 

f  *S'  S*   LOUS,  IL  

Mfc'f^C-PQUTAN  KANSAS  CITY.  MO  , 

TENNESSEE... „ 

»NDIANA  

REST  OF  MISSOURP  

REST  OF  MiSSOURT  

OHIO 

NYC  SUBURBSA^ONGLrNY 

FORT  WORTH,  TX  _ 

METR  ->  ><  ^AN  ST.  LOUIS,  MO  _...!. 

OKLAH.   M*     

PES^   >  vifiiSiE  1"!! 

Mf'^-j-rK  'AN  PHILADiLPHlAi  PA 

NEW  HAMPSHIRE  

SOU'~t   A  MAINE 1! 

DELtA-'t     

VERMONT  ™..„.I.I! 

QUEENS,  NY  „ 

MANv-^TAN.  NY  „ 

F-"OL>t   SLAND  

REST  OF  CAUFORNIA*  

REST  OF  CAUFORNJA*  

LOS  ANGELES  

PUERTO  RICO  

FORT  LAUDERDALE.  FL 

MIAMI,  FL 

ANAHEINVSANTA  ANA.  CA  '.'.'.". 

CONNECTKXrr  „.. 

DETROIT,  Ml  

METROPOUTAN  BOSTON ™ 

OAKLAND/BERKLEY.  CA  

MARIN/NAPA/SOLANO,  CA  

REST  OF  NEW  JERSEY 

NORTHERN  NJ  

SAN  MATEO.  CA 

SANTA  CLARA.  CA  

SUBURBAN  CHICAGO.  IL  

SAN  FRANCISCO,  CA  

DC  ♦  MDA/A  SUBURBS 

HAWAII/GUAM „ . 

VENTURA.  CA  


•Paymen    x  a  ny  is  serviced  by  two  earners. 
Note:  N(4  -tokisted  for  budo*??  -'Pi-f-ality. 


Rerttntat 


1996 


1.162 

0.881 

0.756 

0.718 

0.696 

0.770 

0.672 

0.896 

1.305 

0.787 

0.826 

0.756 

0.806 

0.656 

0.656 

0.812 

1.536 

0.921 

0.807 

0.713 

0.827 

1.162 

1.091 

1.119 

1.013 

0.980 

1.466 

1.806 

1.111 

1.066 

1.068 

1.466 

0.715 

1.114 

1.232 

1.474 

1.313 

0.671 

1.366 

1.338 

1.346 

1.261 

1.415 

1.629 

1.548 

1.207 

1.629 

1.335 

1.636 

1.S26 


1997 


1.146 
1.066 
0.869 
0.745 
0.708 
0.688 
0.760 
0.964 
0J68 
1.296 
0.784 
0.827 
0.757 
0.8O5 
0.656 
0.656 
.  0.812 
1.537 
0.924 
0.810 
0.716 
0.830 
1.168 
1.101 
1.134 
1.028 
0.996 
1.484 
1.829 
1.133 
1.062 
1.092 
1.495 
0.751 
1.151 
1276 
1.526 
1.367 
V032 
1.433 
1.411 
1.423 
1.343 
1.507 
1.730 
1.651 
1.313 
1.748 
1.456 
1.785 
1.573 


DffterencA 


0.013 
0.01  S 
0.012 
0.011 
0.010 
0.010 
0.010 
0.006 
0.006 
0.007 
0.003 
0.001 
0.001 
0.001 
0.000 
0.000 
0.000 
-0.002 
-0.003 
-0.003 
-0.003 
-0.003 
-0.006 
-0.010 
-0.015 
-0.015 
-0.016 
-0.018 
-0.021 
-0.022 
-0.024 
-0.024 
-0.029 
-0.036 
-0.037 
-0.044 
-0.052 
-0.054 
-0.061 
-0.067 
-0.072 
-0.077 
-0.082 
-0.092 
-0.101 
-0.103 
-0.106 
-0.119 
-0.123 
-0.146 
-0.244 


Pwcenlag* 


1.1 
12 
1.4 
1.5 
1.4 
1.5 
1.3 
0.6 
0.9 
0.5 
0.4 
0.1 
0.1 
0.1 
0.0 
0.0 
0.0 
-0.1 
-0.3 

-a4 

-0.4 
-0.4 
-0.5 
-0.9 
-1.3 
-1.5 
-1.6 
-12 
-1.1 
-1.9 
-22 
-22 
-1.9 
-4.8 
-32 
-3.4 
-3.4 
-4.0 
-5.9 
-4.7 
-5.1 
-5.4 
-6.1 
-6.1 
-5.8 
-62 
-8.1 
-6.8 
-8.4 
-82 
-15.5 


ADDENDUM  E.— PROPOSED  1999  MALPRACTICE  GEOGRAPHIC  PRACTICE  COST  INDEX  (MGPCI)  VERSUS  1997 
,  ^  MALPRACTICE  GEOGRAPHIC  PRACTICE  COST  INDEX,  BY  1997  FEE  SCHEDULE  AREA 

1 1  pn  descending  order  of  difference) 


Carrier  No. 


00621 


Locality  No. 


16 


Fee  schedule  arm 


CHK^AGO.  IL 


MGPQ 


1.641 


1967 


1.351 


Difterenoe 


0290 


Peroentaga 
dHfefence 


21.5 


33302 
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ADDENDUM  E.— Proposed  1999  Malpractice  Geographic  Practice  Cost  Index  (MGPCI)  Versus  1997 
Malpractice  Geographic  Practice  Cost  Index,  by  1997  Fee  Schedule  Area— Continued 

[In  descendbig  ofder  of  difference] 


Carrief  No. 


00621  .. 
00621  .. 
00621  .. 
00603.. 
00628.. 
14330.. 
0OS28.. 
012«0  .. 
00803.. 
00603  .. 
16510  .. 
00780.. 
00780.. 
00673  .. 
02050  .. 
02050  .. 
00642.. 
00642.. 
00642.. 
00642  .. 
00542  .. 
02060.. 
00642  .. 
00570  . 
05635  .. 
00630  . 
00580  . 
10230  . 
01040. 
01040. 
10490  . 
00620  . 

00900  . 
00590  . 
00660  . 
00860  . 
01120  . 
00900. 
02060. 
05440  . 
16360  . 
00900. 
00973. 

00901  . 
00740  . 
11260  . 
00655  . 
00623  . 
10250  . 
00820  . 
01390  . 
01390. 
11260. 
00660  . 
00740 
00900 
05130 
00520 
00901 
00751 
00623 
01370 
00801 
00640 


Locality  No. 


Fee  schedule  area 


12 

15 

99 

02 

01 

04 

99 

00 

03 

01 

16 

SO 

40 

20 

18 

26 

03 

05 

06 

07 

09 

99 

99 

01 

00 

00 

01 

00 

01 

99 

00 

01 

11 

03 

01 

99 

01 

99 

17 

35 

00 

31 

50 

99 

99 

99 

00 

01 

00 

02 

02 

99 

01 

00 

02 

18 

00 

13 

01 

01 

99 

00 

99 

00 


EAST  ST.  LOUIS.  IL  

SUBURBAN  CHICAGO.  IL  „ 

REST  OF  ILLINOIS  

NYC  SUBURBS/LONG  I.,  NY  

NEW  ORLEANS,  LA  

QUEENS,  NY  

REST  OF  LOUISIANA 

NEVADA  

POUGHKPSIEyN  NYC  SUBURBS,  NY  . 

MANHATTAN.  NY  .._ 

WEST  VIRGINIA  

VER»*DNT  

NEW  HAMPSHIRE 

PUERTO  RICO 

LOS  ANGELES.  CA  

ANAHEIM/SANTA  ANA.  CA 

V  '     s  ■^V^PA/SOLANO.  CA  

b.AN  ■    .ANCISCO.  CA 

SAN  MATEO,  CA  

OAKLAND/BERKLEY,  CA 

SANTA  CLARA.  CA  

REST  OF  CALIFORNIA* 

REST  OF  CALIFORNIA*  

DELAWARE — 

NORTH  CAROUI^  .„ 

INDIANA  

DC  -f  MD/VA  SUBURBS  

CONNECTICUT 

ATLANTA.  GA  _ „..., 

REST  OF  GEORGIA  .'. 

VIRGINIA  , 

NORTH  DAKOTA 

DALLAS,  TX  

FORT  WORTH,  TX  „ 

NORTHERN  NJ  „... 

REST  OF  NEW  JERSEY  

HAWAII/GUAM  __ 

REST  OF  TEXAS  

VENTURA.  CA  

TENNESSEE  

OHIO _ „ 

AUSTIN.  TX  „ 

VIRGIN  ISLANDS  

REST  OF  MARYLAND  

REST  OF  MISSOURI* 

REST  OF  MISSOURI* 

NEBRASKA  

DETROIT,  Ml 

MISSISSIPPI  * 

SOUTH  DAKOTA  

SEATTLE  (KING  CNTY),  WA  

REST  OF  WASHINGTON 

METROPOLITAN  ST.  LOUIS,  MO 

KENTUCKY  _ 

METROPOLITAN  KANSAS  CITY.  MO 

HOUSTON,  TX  „ 

IDAHO  _., 

ARKANSAS  ^. 

BALTIMORE/SURR.  CNTYS,  MO 

MONTANA  _ 

REST  OF  MICHIGAN  

OKLAHOMA  

REST  OF  NEW  YORK  

IOWA  


MGPCI 


1999 


1997 


1.441 

1.323 

0.960 

1.873 

1.118 

1.782 

0.999 

0.966 

1285 

1.603 

1.072 

0.531 

0.982 

0.348 

0.820 

0.820 

0.646 

0.646 

0.646 

0.646 

0.646 

0.677 

0.677 

0.834 

0.482 

0.395 

1.000 

1.020 

0.922 

0.922 

0.540 

0.636 

0.901 

0.901 

0.771 

0.771 

0.924 

0.844 

0.695 

0.535 

1.041 

0.823 

1.000 

0.839 

1.129 

1.129 

0.429 

2.975 

0.609 

0.422 

0.719 

0.719 

1.161 

0.782 

1.159 

1.374 

0.549 

0.391 

1.064 

0.709 

1.772 

0.437 

0.768 

0.628 


Difference 


1.175 

1.133 

0.803 

1.719 

0.975 

1.648 

0.891 

0.867 

1.191 

1.511 

0.981 

0.442 

0.895 

0.262 

0.735 

0.735 

0.583 

0.583 

0.583 

0.583 

0.583 

0.614 

0.614 

0.774 

0.425 

0.348 

0.958 

0.978 

0.882 

0.882 

0.506 

0.603 

0.873 

0.873 

0.745 

0.745 

0.809 

0.819 

0J71 

0.512 

1.025 

0.808 

1.000 

0.843 

1.133 

1.133 

0.434 

2.982 

0.710 

0.433 

0.731 

0.731 

1.180 

0.801 

1.180 

1.396 

0.575 

0.417 

1.090 

0.739 

1.802 

0.470 

0.802 

0.664 


0.266 

0.190 

0.157 

0.154 

0.143 

0.134 

0.108 

0.099 

0.094 

0.092 

0.091 

0.089 

0.087 

0.086 

0.085 

0.085 

0.063 

0.063 

0.063 

0.063 

0.063 

0.063 

0.063 

0.060 

0.057 

0.047 

0.042 

0.042 

0.040 

0.040 

0.034 

0.033 

0.028 

0.028 

0.026 

0.026 

0.025 

0.025 

0.024 

0.023 

0.016 

0.015 

0.000 

-0.004 

-0.004 

-0.004 

-0.005 

-0.007 

-0.011 

-0.011 

-0.012 

-0.012 

-0.019 

-0.019 

-0.021 

-0.022 

-0.026 

-0.026 

-0.026 

-0.030 

-0.030 

-0.033 

-0.033 

-0.036 


Percentage 
differarKe 


22.6 

16.8 

19.6 

9.0 

14.7 

8.1 

12.1 

11.4 

7.9 

6.1 

9.3 

20.1 

9.7 

32.8 

11.6 

11.6 

10.8 

10.8 

10.8 

10.8 

10.8 

10.3 

10.3 

7.8 

13.4 

13.5 

4.4 

AJ3 

4.5 

4.5 

6.7 

5.5 

3.2 

32 

3.5 

3.5 

2.8 

3.1 

3.6 

4.5 

1.6 

1.9 

0.0 

-0.5 

-0.4 

-0.4 

-12 

-02 

-^£ 

-2.5 
-1.6 
-1.6 
-1.6 
-2.4 
-1.8 
-1.6 
-4.5 
-62 
-2.4 
-4.1 
-1.7 
-7.0 
-4.1 
-5.4 
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Addendum  E.— Proposed  1999  Malpractice  Geographic  PRAunut  oust  index  (MGPCI)  Versus  1997 

1 1  MALPRACTICE  GEOGRAPHIC  PRACTICE  COST  INDEX,  BY  1997  FEE  SCHEDULE  AREA-Continued 

[In  descending  order  of  deference] 


Carrier 


Na 


00824  ...... 

00900  

00900  

00900  

00910  

01380  

01380  

21200  

21200  

00510  

01360  

00880  

10240  

01020 

00900  

00590  

00865  

00825  

00865  

00590  

01030 

00700  

00700  _ 

00650  ...... 

00740  „„... 
00951  .._... 
00870  


Locality  No. 


01 

09 

15 

20 

09 

01 

99 

03 

99 

00 

05 

01 

00 

01 

28 

99 

99 

21 

01 

04 

00 

01 

99 

00 

04 

00 

01 


Fee  schedule  area 


COLORADO  

BRAZORIA,  TX 

GALVESTON. TX  

BEAUMONT,  TX 

UTAH  

PORTLAND.  OR "*" 

REST  OF  OREGON 

SOUTHERN  MAINE  

REST  OF  MAINE  ._ „ 

ALABAMA 

NEW  MEXICO  '''  '" 

SOUTH  CAROLINA 

MINNESOTA  „ 

ALASKA  

FORT  LAUDERDALE.  FL  '". 

REST  OF  FLORIDA  „ 

REST  OF  PENNSYLVANIA  

WYOMING  

METROPOLITAN  PHILADELPHIA,  PA 

MIAMI,  FL  

ARIZONA  

METROPOLITAN  BOSTON  „.. 

REST  OF  MASSACHUSETTS 

KANSAS*  _. 

KANSAS*  „ „ 

WISCONSIN  

RHODE  ISLAND 


MGPCI 


1999 


1997 


0.771 

0.808 

1.343 

1.396 

1.343 

1.396 

1.343 

1.396 

0.576 

0.629 

0.569 

0.623 

0.569 

0.623 

0.686 

0.742 

0.686 

0.742 

0.849 

0.906 

0.694 

0.774 

0.271 

0.353 

0.491 

0.581 

1.486 

1.581 

1.728 

1.825 

1.286 

1.385 

0.617 

0.719 

0.683 

0.793 

1.170 

1.284 

2.278 

2.401 

1.152 

1.291 

0.691 

0.956 

0.691 

0.956 

0.863 

1.164 

0.863 

1.164 

0.815 

1.134 

1.152 

1.534 

Difference 


-0.037 
-0.053 
-0.053 
-0.053 
-0.053 
-0.054 
-0.054 
-0.056 
-0.056 
-0.057 
-0.080 
-0.082 
-0.090 
-0.095 
-0.097 
-0.099 
-0.102 
-0.110 
-0.114 
-0.123 
-0.139 
-0265 
-0.265 
-0.301 
-0.301 
-0.319 
-0.382 


Percentage 
difference 


-4.6 

-3.8 

-3.8 

-3.8 

-8.4 

-8.7 

-6.7 

-7.5 

-7.5 

-6.3 

-10.3 

-23.2 

-15.5 

-6.0 

-5.3 

-7.1 

-14.2 

-13.9 

-8.9 

-5.1 

-10.8 

-27.7 

-27.7 

-25.9 

-25.9 

-28.1 

-24.9 


*  Payment  locality  is  serviced  by  two  carriers. 
Note:  Not  adjusted  for  budget  neutrality. 

ADDENDUM  F.— PROPOSED  1999  VERSUS  1997  GEOGRAPHIC  ADJUSTMENT  FACTOR  (GAP)  BY  1997  FEE  SCHEDULE 

Area 

[In  descending  order  of  difference] 


Carrier  No. 


00973 

00621 

00901 

00621 

00528 

00621 

00528 

00820 

00803 

00820 

00900 

01290 

00803 

01380 

00900 

01390 

16610 

00780 

00824 

06S35 

01040 

01040 

00751 

14330 

00910 


t> ... 


Locaiity  No. 


50 

16 

99 

12 

99 

99 

01 

01 

02 

02 

31 

00 

03 

01 

99 

99 

16 

40 

01 

00 

99 

01 

01 

04 

09 


Fee  schedule  area 


NY 


VIRGIN  ISLANDS 

CHICAGO,  IL 

REST  OF  MARYLAND  .. 

EAST  ST.  LOUIS,  IL  

REST  OF  LOUISIANA  ... 

REST  OF  ILLINOIS 

NEW  ORLEANS.  LA  , 

NORTH  DAKOTA  

NYC  SUBURBSA.ONG  I., 

SOUTH  DAKOTA  

AUSTIN.  TX 

NEVADA „ 

POUGHKPSIE/N  NYC  SUBURBS.  NY 

PORTLAND,  OR  

REST  OF  TEXAS  

REST  OF  WASHINGTON  

WEST  VIRGINIA  

NEW  HAMPSHIRE  ._„ _ _ 

COLORADO  >.... _„ 

NORTH  CAROLINA  

REST  OF  GEORGIA  

ATLANTA.  GA 

MONTANA 

QUEENS.  NY  „. 

UTAH 


GAF 


1999 


0.995 

1.081 

0.978 

0.986 

0.934 

0.931 

0.984 

0.905 

1.173 

0.885 

0.984 

1.014 

1.063 

0.985 

0.928 

0.967 

0J23 

1.006 

0.969 

0.927 

0.939 

1.013 

0.909 

1.164 

0.929 


1997 


0.972 

1.064 

0.962 

0.972 

0.924 

0.922 

0.975 

0J96 

1.166 

0.878 

0.977 

1.006 

1.047 

0.979 

0.922 

0.961 

0.917 

1.001 

0.964 

0.922 

0.934 

1.009 

0.906 

1.160 

0.925 


Difference 


0.023 
0.017 
0.016 
0.014 
0.010 
0.009 
0.009 
0.009 
0.007 
0.007 
0.007 
0.006 
0.006 
0.006 
0.006 
0.006 
0.006 
0.005 
0.005 
0.005 
0.005 
0.004 
0.004 
0.004 
0.004 


Percent 
difference 


2.4 
1.6 
1.7 
1.4 
1.1 
1.0 
0.9 
1.0 
0.6 
0.8 
0.7 
0.6 
0.6 
0.6 
0.7 
0.6 
0.7 
0.5 
0.5 
0.5 
0.5 
0.4 
0.4 
0.3 
0.4 
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ADDENDUM  F.— PROPOSED  1999  VERSUS  1997  GEOGRAPHIC  ADJUSTMENT  FACTOR  (GAF)  BY  1997  FEE  SCHEDULE 

Area— Continued 

[In  descending  order  of  difference] 


Carrier  No. 


05130  ... 
10490  ... 
00780  „. 
01020  ... 
00900... 
00630... 
00660... 
10250  ... 
00603... 
00900... 
02050... 
01390  ... 
00640... 
00973... 
05440... 
00520  ... 
02060... 
00642  ... 
00670  .. 
00666  .. 
16360.. 
01380- 
00600.. 
00900.. 
00600.. 
00625.. 
00621  .. 
01030.. 
0O74O.. 
11260.. 
00601  .. 

00000  .. 
02060  .. 

00001  .. 
00623  .. 
00610  .. 
01360.. 
01370  .. 
00666  .. 
00680  .. 
21200  . 
10240  . 
00740. 
11260. 
00600. 
00642  . 
21200. 
00642. 
10230. 

X)Sty. 

00623  . 

00642  . 

00642  . 

00660  . 

00642  . 

00600 

00660 

00690 

00700 

00650 

00740 

00051 

01120 


Locality  No. 


Fee  schedule  area 


00 

00 

50 

01 

11 

00 

00 

00 

01 

09 

18 

02 

00 

20 

35 

13 

99 

99 

01 

00 

00 

99 

18 

20 

03 

21 

15 

00 

02 

01 

99 

15 

26 

01 

99 

00 

06 

00 

99 

01 

99 

00 

99 

99 

99 

03 

03 

07 

00 

01 

99 

01 

06 

09 

Of 

05 

28 

01 

04 

99 

00 

04 

00 

01 


IDAHO  ~ 

VIRGINIA  

VERMONT 

ALASKA  

DALLAS.  TX  „ 

INDIANA  ..._ 

KENTUCKY  

MISSISSIPPI 

MANHATTAN,  NY 

BRAZORIA.  TX — 

LOS  ANGELES  

SEATTLE  (KING  CNTY).  WA  

K)WA  

PUERTO  RICO ~ 

TENNESSEE  ^ 

ARKANSAS  

REST  OF  CALIFORNIA*  „ 

REST  OF  CALIFORNIA*  : 

DELAWARE 

NEBRASKA  ». 

OHIO 

REST  OF  OREGON 

HOUSTON.  TX  

BEAUMONT.  TX _ 

FORT  WORTH,  TX  

WYOMING 

SUBURBAN  CHICAGO.  IL -... 

ARIZOfJA 

METROPOLITAN  KANSAS  CITY,  MO  . 
METROPOLITAN  ST.  LOUIS.  MO 

REST  OF  NEW  YORK  

GALVESTON. TX  

ANAHEIM/SANTA  ANA.  CA -.. 

BALTIMOREySURR.  CNTYS.  MD 

REST  OF  MICHIGAN  ™ 

ALABAMA  „„ 

NEW  MEXICO  

OKLAHOMA  

REST  OF  PENNSYLVANIA  

SOUTH  CAROLINA 

REST  OF  MAINE 

MINNESOTA  

REST  OF  MISSOURI* - 

REST  OF  MISSOURI* — 

REST  OF  FLORIDA  „. 

MARIN/NAPA/SOLANO,  CA  . — „.. 

SOUTHERN  MAINE 

OAKLAND/BERKLEY.  CA 

CONNECTICUT 

METROPOLITAN  PHILADELPHIA.  PA 

REST  OF  NEW  JERSEY  

DETROIT,  Ml  _ 

SAN  MATEO,  CA  „ 

SANTA  CLARA.  CA » 

NORTHERN  NJ 

SAN  FRANCISCO.  CA 

FORT  LAUDERDALE,  FL  

DC  *MD/VA  SUBURBS  _ 

MIAMI,  FL  ..„ 

REST  OF  MASSACHUSETTS „ 

KANSAS*  „ 

KANSAS*  : 

WISCONSIN  - 

HAWAII/GUAM  


GAF 


1999 


1997 


0.912 

0.945 

0.956 

1.128 

1.007 

0.926 

0.922 

0.899 

1.224 

1.002 

1.102 

1.022 

0.911 

0.794 

0.922 

0.866 

1.006 

1.006 

1.013 

0.893 

0.971 

0.932 

1.031 

0.970 

0.976 

0.923 

1.046 

0.992 

0.980 

0.981 

0.971 

0.997 

1.089 

1.029 

1.009 

0.928 

0.933 

0.907 

0.947 

0.912 

0.932 

0.956 

0.906 

0.906 

0.978 

1.066 

0.986 

1.066 

1.098 

1.057 

1.042 

1.126 

1.120 

1.124 

1.096 

1.142 

1.043 

1.093 

1.101 

1.028 

0.931 

0.931 

0.953 

1.070 


Difference 


0.909 

0.942 

0.953 

1.125 

1.004 

0.924 

0.920 

0.897 

1.222 

1.000 

1.101 

1.021 

0.910 

0.793 

0.921 

0.886 

1.006 

1.006 

1.013 

0.893 

0.971 

0.932 

1.031 

0.970 

0.976 

0.923 

1.047 

0.993 

0.981 

0.982 

0.972 

0.998 

1.090 

1.030 

1.010 

0.930 

0.935 

0.909 

0.949 

0.914 

0.935 

0.959 

0.909 

0.909 

0.982 

1.061 

0.990 

1.000 

1.104 

1.063 

1.049 

1.133 

1.128 

1.132 

1.107 

1.151 

1.062 

1.103 

1.111 

1.038 

0.943 

0.943 

0J65 

1.063 


Percent 
difference 


0.003 
0.003 
0.003 
0.003 
0.003 
0.002 
0.002 
0.002 
0.002 
0.002 
0.001 
0.001 
0.001 
0.001 
0.001 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.002 
-0.002 
-0.002 
-0.002 
-0.002 
-0.003 
-0.003 
-0.003 
-0.003 
-0.004 
-0.005 
-0.005 
-0.006 
-0.006 
-0.006 
-0.007 
-0.007 
-0.008 
-0.008 
-0.009 
-0.009 
-0.009 
-0.010 
-0.010 
-0.010 
-0.012 
-0.012 
-0.012 
-0.013 


0.3 
0.3 
0.3 
OJ 
0.3 
02 
02 
02 
02 
02 
0.1 
"0.1 
0.1 
0.1 
0.1 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.3 
-0.3 
-0.3 
-0.3 
-0.4 
-0.5 
-0.5 
-0.5 
-0.5 
-0.6 
-0.7 
-0.6 
-0.7 
-0.7 
-0.8 
-0.8 
-0.9 
-0.9 
-0.9 
-1.0 
-1.3 
-1.3 
-1.2 
-1.2 
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ADDENDUM  F.-PROPOSED  1999  VERSUS  1997  GEOGRAPHIC  AujUSTMENT  FACTOR  (tiAF)  BY  1997  FEE  SCHEDULE 

Area — Continued 
[In  descending  order  of  difference) 


Carrier  No. 


00700 
00870 
02050 


Locality  No. 


01 
01 
17 


Fee  schedule  area 


metropolitan  boston 

rhode  island 

ventura,  ca  


'  Payment  locality  is  serviced  by  two  carriers. 
Note:  Not  adjusted  for  Ixxlget  neutrality. 


GAF 


1999 


1.086 
1.045 
1.053 


1997 


1.106 
1.065 
1.077 


Difference 


-0.020 
-0.020 
-0.024 


Percent 
difference 


-1.8 
-1.9 
-2.2 


[PR  Doc.  97-15817  Filed  6-12-97;  12:01  pm) 
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Acnow   ^.   ■'>  oft  vaiUbillty  of  grant 

t)u.i.CJ^  Aixa  .iiquest  for  proposals 


UMI 


^'KMAfT'-  Proposals  are  invited  for 
;ij)«{i'ave  grant  awards  under  the 
Special  RaMerch  Grants  Program — Past 
Mana seiner*  Mtemativas  Research: 
Specia.     -.K.r dm  addressing  Food 
Quality  Protection  Act  Issues  for  fiscal 
year  (FY)  1997.  This  program  addresses 
anticipatad  changes  in  pest  management 
oa  food  and  feed  crops  resulting  from 
pesticide  review  under  the  Food  Quality 
Protection  Act  of  1996  (FQPA),  Public 
Law  104-170.  The  goal  of  the  program 
is  to  develop  or  identify  alternatives  for 
critica   :iert"  -  to  insuTB  that  crop  food 
produ»-tfi*  adve  reliable  methods  of 
managing  pest  problems.  The  program 
has  bean  developed  pursuant  to  the 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Department  of 
Agriculttxre  (USDA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
signed  August  15,  1994,  and  amended 
April  18, 1906,  which  establishes  a 
coordinated  firamework  for  these  two 
agencies  to  support  programs  that  make 
alternative  pest  management  materials 
available  to  agricultural  producers  when 
regulatory  action  by  EPA  or  volimtary 
cancelladon  by  the  registrant  results  in 
the  unavailability  of  certain  agricultural 
pesticides  or  pesticide  uses.  In  this 
MOU,  USDA  and  EPA  agreed  to:  (1) 
Cooperate  in  supporting  the 
development  and  implementation  of 
agricultural  pest  management 
approaches  that  are  conducted  in  the 
most  enviroomentally-sound  manner 
possible,  with  sufficient  pest 
management  alternatives  to  reduce  risks 
to  human  health  and  the  environment, 
to  reduce  the  incidence  of  pest 
resistance  to  pesticides  and  to  ensure 
economical  agriciiltural  production;  and 
(2)  cooperate  in  establishing  a  process  to 
conduct  the  research,  technology 
'    1    •  V-    uxd  registration  activities 
ci     ,>s  iry  to  ensure  adequate  pest 
management  altemadvea  are  available  to 
meet  important  agricultural  needs  for 
situatioQS  in  which  regulatory  action 


would  result  in  pest  management 
problems. 

The  emphasis  of  this  program  is  to 
develop  mitigation  strategies  and/ or 
pest  management  altemativas  based  on 
use  and  usage  data  for  pesticides  that 
are  considered  a  high  priority  for 
tolerance  review  and  reassessment 
under  FQPA. 

DATES:  Project  grant  applications  must 
be  receiTed  on  or  before  August  4, 1097. 
Proposals  received  after  August  4,  1907 
will  not  be  considered  for  funding. 
ADDRESSES:  Proposals  sent  by  First  Class 
mail  must  be  sent  to  the  following 
address:  Proposal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricultura; 
STOP  2245;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2245.  Telephone:  (202)  401-5048. 

Proposau  that  are  delivered  by 
Express  mail,  courier  service,  or  by 
hand  must  be  sent  to  the  following 
address:  Proposal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Servica;  U.S.  Department  of  Agricultiuv; 
Room  303,  Aerospace  Center;  901  D 
Street,  S.W,;  Washington,  D.C.  20024. 
Telephone:  (202)  401-5048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Fitzner,  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue.  S.W.;  Washington,  DC.  20250- 
2220.  Telephone;  (202)  401-4939;  fax 
number  (202)  401-4888;  e-mail  address: 
mfitznerOraeusda.gov. 

SUPPt-EMENTARY  INFORMATION: 

Authority 

This  program  is  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES),  USDA. 
The  authority  is  contained  in  section 
2(c)(1)(A)  of  the  Act  of  August  4, 1965, 
Public  Law  89-106,  as  amended  (7 
U.S.C.  450i(c)(l)(A)).  Under  this 
authority,  subject  to  the  availability  of 
funds,  the  Secretary  may  make  grants, 
for  periods  not  to  exceed  five  years,  to 
State  agricultural  experiment  stations, 
all  colleges  and  univeraities,  other 
research  institutions  and  organizations. 
Federal  agencies,  private  organizations 
or  corporations,  and  individuals  for  the 
purpose  of  conducting  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultiual  sciences  of  importance  to 
the  United  States. 

Proposals  from  scientists  affiliated 
with  non-United  States  organizations 


are  not  eligible  for  funding  nor  are 
scientists  who  are  directly  or  indirectly 
engaged  in  the  registration  of  pesticides 
for  profit;  however,  their  collaboration 
with  funded  projects  is  encouraged. 

The  Pest  Management  Alternatives 
Program  was  established  to  support  the 
development  and  implementation  of 
pest  management  alternatives  when 
regulatory  action  by  EPA  or  voluntary 
cancellation  by  the  registrant  results  in 
the  unavailability  of  certain  agricultural 
pesticides  or  pesticide  uses.  On  January 
6,  1997,  the  program  solicited  proposals 
addressing  a  specific  list  of  pest-crop 
combinations,  and  funds  have  been 
obligated  for  proposals  recommended 
for  funding  by  a  review  panel.  The 
sp>ecial  program  described  in  this 
second  request  for  proposals  will 
address  specific  needs  anticipated  to 
result  from  implementation  of  the  Food 
Quality  Protection  Act  of  1996. 
Approximately,  $400,000  from  the  Pest 
Management  Alternatives  Program  with 
additional  funding  from  EPA  is  being 
made  available  for  this  request  for 
proposals.  Any  proposal  meeting  the 
criteria  under  this  RFP  will  be 
considered  for  funding  provided  the 
eligibility  requirements  are  met 

Available  Funding 

The  amount  available  for  support  of 
this  program  in  FY  1997  is 
approximately  $700,000.  Proposals 
should  be  for  no  more  than  a  two-year 
period.  However,  proposals  that  focus 
on  or  the  portion  of  the  proposal  that 
focuses  on  the  generation  of  use  and 
usage  data  (see  "Use  and  Usage  Data 
Acquisition"  section  below)  must  be 
completed  within  one  year. 

Section  712  of  the  Agriculture,  Rjral 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997,  Public  Law 
104-180,  prohibits  CSREES  from  paying 
indirect  costs  on  research  grants  that 
exceed  14  percent  of  total  Federal  funds 
provided  for  each  award  imder  this 
program.  In  addition,  section  716(b)  of 
that  Act  provides  that,  in  the  case  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purchased  with  funds 
appropriated  under  that  Act,  entities 
receiving  such  funds  are  encouraged  to 
use  such  funds  to  purchase  only 
American-made  equipment  or  products. 

Applicable  Regulations 

This  program  is  subject  to  the 
administrative  provisions  for  the 
Special  Research  Grants  Program  found 
in  7  CFR  Part  3400  (56  FR  58147, 
November  15,  1991),  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals. 
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the  processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  such 
grants.  Other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
awarded  under  this  program.  These 
include,  but  are  not  limited  to: 

7  CFR  Part  3019— USD  A  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations;  and 

7  CFR  Part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions. 

Program  Description 

This  competitive  grants  program 
addresses  the  need  for  reliable  pesticide 
use  and  usage  data,  and  modification  of 
existing  approaches  or  introduction  of 
new  methods  that  can  be  rapidly 
brought  to  bear  on  pest  management 
challenges.  This  program  was  created  to 
meet  the  policy  goals  set  forth  in 
sections  1439  and  1484  of  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  Public  Law  101-€24.  These 
activities  pertain  to  pesticides  identified 
for  possible  regulatory  action  under 
section  210  of  FQPA,  that  amends  die 
Federal  Insecticide,  Fungicide,  and 
RodenUcide  Act. 

CSREES  is  seeking  proposals  that 
address  implementation  of  FQPA 
through  two  categories  of  activity:  (1) 
The  acquisition  of  use  and  usage  data 
and  (2)  the  identification  or 
development  of  replacement  or 
mitigation  technologies.  Proposals  to 
conduct  one  or  both  of  the  following 
two  categories  of  activity  will  be 
accepted. 

I.  Use  and  Usage  Data  Acquisition: 
Data  generation  and  analyses 
establishing  the  scope  of  potential 
alternative  pest  management  needs  for  a 
large  numt>er  of  crops,  especially  minor 
crops,  which  currentiy  rely  on 
pesticides  identified  in  Appendix  I. 
Data  on  the  actual  amount  of  use  and 
specific  use  patterns  of  identified 
pesticides  are  desired  as  are  the 
analyses  that  will  help  determine  and 
refine  the  scope  of  future  research 
needed  to  develop  mitigation  or 
alternative  management  strategies. 
These  data  and  analyses  should  lead  to 
an  improved  understanding  of  how 
identified  pesticides  are  used  on  various 
crops,  the  role  of  each  pesticide  and  its 
particular  use  pattern  for  pest 
management,  potential  alternative 
management  strategies  and  associated 
constraints,  and  options  for  mitigating 
dietary  risk  through  altering  use 
patterns  while  maintaining  the  benefits 
of  the  pesticide  (however,  residue 


analyses  will  not  be  supported  with 
these  funds).  Emphasis  should  be 
placed  on  the  ability  to  capture  data 
needed  by  decision-makers  in  a  form 
that  facilitates  data  entry  and  that 
allows  manipulation  for  data  analysis 
and  report  generation.  Proposals  for  an 
information  management  system  will  be 
considered.  Proposals  under  this 
category  must  complete  and  provide  a 
final  report  within  one  year.  Successful 
applicants  will  be  provided  with 
information  to  submit  use  and  usage 
data  electronically. 

n.  Replacement  or  Mitigation 
Technologies 

Identification  and  demonstration  of 
pest  management  alternatives  or 
mitigation  procedures  for  one  or  more 
pesticides  identified  in  Appendix  I  for 
which  there  are  no  effective  alternatives. 
The  focus  should  be  on  modification  of 
existing  approaches  or  introduction  of 
new  methods,  especially  ecologically- 
based  methods,  that  can  be  rapidly 
brought  to  bear  on  pest  management 
challenges  resulting  from 
implementation  of  FQPA.  Durability 
and  practicality  of  the  proposed  pest 
management  option(s)  or  mitigation 
procedure(s),  and  compatibility  with 
integrated  pest  management  systems  is 
critical.  Both  technological  and 
economic  feasibility  should  be 
considered.  Pest  management 
alternatives  or  risk  mitigation  options 
identified  should  address  various  EPA 
risk  concerns  for  pesticides  being 
reviewed  under  FQPA  (e.g.,  dietary  or 
worker  exposure,  groundwater  or 
ecological  risk).  Replacements  for 
methyl  bromide  are  not  addressed  by 
this  request  for  proposals. 

Proposals  must  snow  evidence  of 
significant  involvement  of  producers  or 
other  pesticide  user  groups  in  project 
design  and  implementation,  including 
data  acquisition  and  analysis,  and  the 
identification  of  potential  solutions. 
Producers  as  used  herein  refers  to 
farmers  or  users.  Public-private 
partnerships  and  matching  resources 
from  non-Federal  sources,  including 
producer  or  commodity  groups,  are 
encouraged.  Proposals  should  describe 
how  state  and  federal  registrations  of 
new  pest  management  options  will  be 
obtained  when  they  are  required  prior  to 
use  of  new  methodjs. 

Proposal  Format 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  The 
administrative  provisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
Part  3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 


following  requirements  deviate  from 
those  contained  in  §  3400.4(c).  The 
following  provisions  of  this  soUcitation 
shall  apply.  Proposals  submitted  to  the 
program  should  address  the  format 
requirements  described  below. 

The  pages  should  be  numbered.  The 
text  must  be  prepared  on  only  one  side 
of  the  page,  single-spaced,  using  no  type 
less  than  12  point  (10  cpi)  font  size  with 
one-inch  margins.  Items  (3)  through  (6) 
should  total  no  more  than  12  pages. 

(1)  Application  for  Funding  (Form 
CSREES-661).  All  proposals  must 
contain  an  Application  for  Funding, 
Form  CSREES-661,  which  must  be 
signed  by  the  proposed  principal 
investigator(s)  and  endorsed  by  the 
cognizant  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  conmiit  the 
applicant's  time  and  other  relevant 
resources.  Principal  investigators  who 
do  not  sign  the  proposal  cover  sheet  will 
not  be  listed  on  the  grant  document  in 
the  event  an  award  is  made.  The  tide  of 
the  proposal  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
emphasis  of  the  project.  Because  this 
tide  will  be  used  to  provide  information 
to  those  who  may  not  be  familiar  with 
the  proposed  project,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition,  phrases 
such  as  "investigation  of  or  "research 
on"  should  not  be  used. 

(2)  TaWe  of  Contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  proposal  cover  page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
proposal.  Pagination  should  begin 
immediately  following  the  Table  of 
Contents. 

(3)  Executive  Summary.  Descritie  the 
project  in  terms  that  can  he  understood 
by  a  diverse  audience  of  university 
personnel,  producers,  various  public 
and  private  groups,  budget  staff,  and  the 
general  public.  TTiis  should  be  on  a 
separate  page,  no  more  than  one  page  in 
length  and  have  the  following  fbrmat 
Name(s)  of  principal  investigator(s)  and 
institutional  affiliation,  project  title,  key 
words  and  project  summary. 

(4)  Problem  Statement.  Identify  the 
pest  management  problem  addressed,  its 
significance  and  options  for  solution. 
Define  the  scope  of  the  proposed  project 
in  terms  of  the  number  of  pesticide 
products  and  commodities  to  be 
evaluated.  Describe  the  production  area 
addressed  by  the  proposed  solution  and 
the  potential  applicability  to  other 
production  regions.  This  includes  the 
documentation  of  uses  and  use  patterns, 
evaluation  of  significant  reduction  of 
risk  to  human  health  or  the 
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environmsnt;  viable  altamatives;  and 
potential  losses  that  will  occur  without 
the  altemative(s)  or  mitigation 
procedures  being  developed  under  this 
proposal. 

(5)  Rationale  and  Significance. 
Provide  explicit  documentation  on  the 
basis  and  rationale  for  the  proposed 
project,  including  pesticide  use,  timing 
of  application,  rates  of  application,  pest 
pressure  and  other  use  parameters  that 
are  documented  in  various  crop 
production  regions  (See  Appendix  H). 
Environmental  issues,  human  safety,  or 
resistance  management  concerns  should 
be  addressed,  as  appropriate,  if  they  are 
expected  to  be  impacted  by  cancellation 
or  revision  of  tolerances  under  FQPA. 
Compatibility  with  current  integrated 
pest  management  (IPM)  and  crop 
production  practices,  technologic  and 
economic  {easibility  and  potential 
durability  should  be  addressed. 

(6)  Research,  Education  and 
Technology  Transfer  Plan.  Each 
proposal  should  provide  a  detailed  plan 
for  the  tesaarch.  education  and 
technology  transfer  required  to 
Implement  the  alternative  solution  in 
the  field,  and  should  identify 
milestoiws. 

(7)  Uter  Involvement.  Provide 
documentation  on  producer  or  other 
pesticide  user  involvement  in 
identification  of  the  proposed  solution 
and  involvement  in  implementing  the 
proposed  solution.  Involvement  of 
producers  or  other  pesticide  users  either 
through  funding,  proposal  development, 
or  project  performance,  is  mandatory  for 
funding. 

(8)  Facilities  and  Equipment.  All 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 
to  the  proposed  research  project  during 
the  requested  period  of  support  should 
be  described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  conclude  the 
proposed  project  should  be  listed  with 
the  amount  and  justification  for  each 
item. 

(9)  Collaborative  Arrangements.  If  the 
natxire  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  coUaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Funding  contributions  by 
collaborators  that  will  be  used  to 
accomplish  the  stated  objectives  should 
be  identified.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 


collaborative  arrangement(s)  has  the 
potential  for  coiiflict(s)  of  interest. 

(10)  Personnel  Support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  clearly  identified.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
persoimel  who  are  expyected  to  work  on 
the  project,  whether  or  not  funds  are 
sought  for  their  support,  the  following 
should  be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials, 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
to  personal  statxis,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  Each 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  publication 
lists;  and 

(iii)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
referred  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
[>aper  cited,  along  with  the  title  and 
complete  reference  as  these  items  - 
usuailly  appear  in  journals. 

(11)  Budget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  siunmary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  this 
purpose,  Form  CSREES-55,  along  with 
instructions  for  completion,  is  included 
in  the  Application  Kit  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  may  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  project,  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute.  However,  the  recovery 
of  indirect  costs  under  this  program  may 
not  exceed  the  lesser  of  the  grantee 
institution's  official  negotiated  indirect 
cost  rate  or  the  equivalent  of  14  percent 
of  total  Federal  funds  awarded.  This 
limitation  also  applies  to  the  recovery  of 
indirect  costs  by  any  subawardee  or 
subcontractor,  and  should  be  reflected 
in  the  subrecipient  budget. 


Note:  For  projects  awarded  under  the 
authority  of  Section  2(c)(1)(A)  of  Public  Law 
8d-106,  no  funds  will  be  awarded  for  the 
renovaUon  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility. 

(12)  Research  Involving  Special 
Considerations.  If  it  is  anticipated  that 
the  research  project  will  involve 
recombinant  DNA  or  RNA  research, 
experimental  vertebrate  animals,  or 
human  subjects,  an  Assiuance 
Statement,  Form  CSREES-662,  must  be 
completed  and  included  in  the 
proposal.  Please  note  that  grant  funds 
will  not  be  released  until  CSREES 
receives  and  approves  documentation 
indicating  approval  by  the  appropriate 
institutional  committee(s)  regarding 
DNA  or  RNA  research,  animal  care,  or 
the  protection  of  human  subjects,  as 
applicable. 

(13)  Current  and  Pending  Support.  All 
proposals  must  contain  Form  CSREES- 
663  listing  this  proposal  and  any  other 
current  public  or  private  research 
support  (including  in-house  support)  to 
which  key  personnel  identified  in  the 
proposal  have  conunitied  portions  of 
their  time,  whether  or  not  salary  support 
for  the  person(s)  involved  is  included  in 
the  bucket.  Analogous  information  must 
be  provided  for  any  pending  proposals 
that  are  being  considered  by,  or  that  will 
be  submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  of 
CSREES  for  this  purpose.  However,  a 
proposal  that  duplicates  or  overlaps 
substantially  with  a  proposal  already 
reviewed  and  funded  (or  that  will  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program. 

(14)  Additions  to  Project  Description. 
The  Administrator  of  CSREES.  the 
members  of  peer  review  groups,  and  the 
relevant  program  staff  expect  each 
project  description  to  be  complete  while 
meeting  the  page  limit  established  in 
this  section  (Proposal  Format). 
However,  if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluation  of  the  proposal 
(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  deemed  to  be 
imsuitable  for  inclusion  in  the  text  of 
the  proposal),  then  14  copies  of  the 
materials  should  be  submitted.  Each  set 
of  such  materials  must  be  identified 
with  the  name  of  the  submitting 
organization,  and  the  name(s)  of  the 
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principal  investigator(s).  Information 
may  not  be  appended  to  a  proposal  to 
circumvent  page  limitations  prescribed 
for  the  project  description.  Extremeous 
materials  will  not  be  used  during  the 
peer  review  process. 

(15)  Organizational  Management 
Information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  for  this 
program  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible.  If 
necessary,  USDA  will  contact  an 
applicant  to  request  organizational 
management  information  once  a 
proposal  has  been  recommended  for 
funding. 

Compliance  With  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  Part  3407 
(CSREES's  implementation  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.]),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  or  documentation 
may  not  be  required.  Certain  categories 
of  actions  are  excluded  from  the 
requirements  of  NEPA.  The  USDA  and 
CSREES  exclusions  are  listed  in  7  CFR 
lb.3  and  7  CFR  3407.6,  respectively. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g.,  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)). 
pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  project  is  necessary;  therefore, 
the  National  Environmental  Policy  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  in  the  Application  Kit  must  be 
included  in  the  proposal  indicating 
whether  the  applicant  is  of  the  opinion 
that  the  project  falls  within  one  or  more 
of  the  categorical  exclusions.  Form 
CSREES-1234  should  follow  Form 
CSREES-661,  Application  for  Funding, 
in  the  proposal. 

Even  though  a  project  may  Call  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  environmental  effect. 


Proposal  Evaluation 

Proposals  will  be  evaluated  by  the 
Administrator  of  CSREES  assisted  by  a 
peer  panel  with  IPM  expertise  and  ad 
hoc  reviewers.  Representatives  from 
affected  user  groups,  IR-4,  the  National 
Agricultural  Pesticide  Impact 
Assessment  Program  (NAPLAP),  and 
EPA  will  serve  as  ad  hoc  reviewers. 
Proposals  will  be  evaluated  with  the 
following  criteria: 

1.  Relationship  to  implementation  of 
FQPA— 10  points. 

An  evaluation  of  how  well  the 
proposal  relates  to  issues  of 
implementation  of  FQPA  and  how  it 
may  be  used  by  producers  and  various 
public  and  private  groups  in  changing 
management  systems  in  response  to 
FQPA.  The  proposal  should  have 
practical  usefuLaess  in  implementing 
FQPA  and  should  result  in  a  better 
understanding  of  the  importance  of  the 
identified  pesticide(s)  to  each 
commodity. 

2.  Appropriateness  of  the  Budget — 5 
points. 

An  evaluation  of  appropriate  and 
detailed  budget  request  and 
collaborative  funding  to  accomplish  the 
proposed  project;  collaborative 
arrangements  must  be  clearly 
documented. 

3.  Problem  Statement,  Background 
and  Rationale — 15  points. 

Includes  the  documentation  of  uses 
and  use  {>attems,  evaluation  of 
significant  reduction  of  risk  to  human 
health  or  the  envirormient;  evaluation  of 
existing  alternatives;  and 
documentation  of  significant  potential 
losses  likely  to  occur  without  the 
altemative(s)  or  mitigation  procedures 
being  developed  under  this  proposal. 

4.  Methodology — 20  points. 
Evaluation  of  a  detailed  plan  for  data 

acquisition  and  analysis  (Category  I)  or 
research  (Category  II).  For  Category  U,  a 
summary  of  past  research  or  extension 
activities  that  demonstrate  the 
practicability  of  the  proposed 
altemative(s),  including  evaluation  of 
whether  the  proposed  solutions  could 
rapidly  be  brou^t  to  bear  on  critical 
problems  and  whether  registration 
considerations  are  addressed  where  they 
are  required  implementation  of 
alternatives. 

5.  Education  and  Technology 
Transfer — 20  points.  A  plan  on  how 
results  will  be  shared  and  utilized  by 
key  producer  groups,  governmental  and 
non-governmental  agencies,  etc. 

6.  User  Involvement — 15  points. 
Evaluation  includes  user  involvement  in 
the  identification  of  uses,  use  patterns 
and  risk  mitigation  procedures; 
potential  approaches  to  solutions  and 


the  opportunity  for  public/private 
partnerships  and  matching  resources 
from  producer  or  commodity  groups. 
7.  Integration  of  Ecologically-Based 
Solutions — 15  points.  Includes  the 
evaluation  of  ecologically-based 
alternatives  as  partially  or  fully  effective 
solutions  to  the  pest  management 
problems  being  addressed  and  an 
analysis  of  the  durability  and  the 
technologic  and  economic  feasibility  of 
the  proposed  alternatives.  This  criterion 
only  applies  to  proposals,  or  sections  of 
proposals,  that  will  identify  or  develop 
replacement  or  mitigation  technologies 
(category  11). 

Note:  Proposals  to  document  use  and  usage 
patterns  and  proposed  solutioas  should  not 
exceed  one  year. 

CSREES  receives  grant  proposals  in 
confidence  and  will  protect  the 
confidentiality  of  their  contents  to  the 
maximum  extent  permitted  by  law. 
Information  contained  in  unsuccessful 
proposals  wrill  remain  the  property  of 
the  applicant.  However,  CSREES  will 
retain  for  one  year  one  file  copy  of  all 
proposals  received;  extra  copies  will  be 
destroyed. 

When  a  proposal  results  in  a  grant,  it 
becomes  a  p>art  of  the  public  record, 
available  to  the  public  upon  specific 
request  under  the  Freedom  of 
Information  Act  (FOIA).  Information 
that  the  Secretary  of  Agriculture 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  by  the  appUcant  with  the 
term  "confidential  proprietary 
information." 

Programinatic  Contact 

For  additional  information  on  the 
program,  please  contact:  Dr.  Michael 
Fitzner;  Cooperative  State  Research. 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2220; 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-2220; 
Telephone:  (202)  401-4939;  Fax 
Number  (202)  401-4888;  E-mail 
address:  mfitzner#reeusda.gov. 

How  To  Obtain  AppUcation  Matehab 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  Part  3400),  and  the 
Application  Kit.  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Grants  Management 
Branch;  Office  of  Elxtramural  Programs; 
Cooperative  State  Research,  Education. 
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and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-2245; 
Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
forms  for  the  Special  Research  Grants 
Program — Pest  Management 
Alternatives  Research:  Special  Program 
Addressing  Food  Quality  Protection  Act 
Issues. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1997 
Special  Research  Grants  Program.  Pest 
Management  Alternatives  Research: 
Special  Program  Addressing  Food 
Quality  Protection  Act  Issues.  The 
materials  will  then  be  mailed  to  you 
fnnt  p  mailed)  as  quickly  as  possible. 

I'^ropu^iai  Submimion 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left-hand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  August  4.  1997.  Proposals  sent  by 
Fiist  Qass  mail  must  be  sent  to  the 
following  address:  Proposal  Services 
Unit,  Grants  Management  Branch,  Office 
of  Extiamural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  Stop  2245,  1400 
Independence  Avenue,  SW., 
Washington.  CX:  20250-2245, 
Telephone:  (202)  401-5048. 

Proposals  that  are  delivered  by 
Express  mail,  a  courier  service,  or  by 
hand  must  be  submitted  to  the  following 
address  (note  that  the  zip  code  differs 
from  that  shown  above);  Proposal 
Services  Unit,  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Room  303,  Aerospace 
Center;  901  D  Street,  SW.,  Washington, 
DC  20024;  Telephone:  (202)  401-5048. 
$  £»f  sMFN'iPv  information:  For 
.v-„o^..o  ^v,.  iv-.tu  m  the  final  rule-related 
Notice  to  7  CFR  Part  3015,  Subpart  V 


(48  FR  29115,  Jime  24,  1983),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Action  of  1980  (44  U.S.C.  3504(h)).  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Document  No. 
0524-0022. 

Done  at  Washington.  DC.  on  this  12th  day 
of)une,  1997. 
B.H.  Robinaon, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 

Appendix  I — Pesticides  Addressed  by 
the  1997  Special  Research  Grants 
Program,  Pest  Management 
Alternatives  Research:  Special  Program 
Addressing  Food  Quality  Protection  Act 
Issues 

F  =  fungicide    I  =  insecticide    H  = 
herbicide    AM  =  antimicrobial    N  = 
nematicide 

Organophosphates 

Acephate — I 

Azinphos-methyl — ^I 

Bensulide — H 

Chlorethoxyfos — I 

Chlorpyrifos — I 

Chlorpyrifos  methyl — I 

Coumaphos — I 

DEF— Defoliant 

Diazinon — I 

Dichlorvos  -I 

Dicrotophos — I 

Dimethoate — I 

Disulfoton — I 

Ethion— I  J 

Ethoprop  -I,  N 

Ethyl  parathion — I 

Fenamiphos — I,  N 

Fenitrothion — I 

Fanthion — I 

Fonofos  -I 

Fosamine  ammonium — plant  growth 

regulator 
Isofenphos — I 
Malathion  -I 
Methamidophos — I 
Methidathion — I 
Methyl  parathion — I 
Naled— I 

Oxydemeton  methyl — I 
Phorate— I 
Phosmet — I 
Phostebupirim — I 
Pirimiphos  methyl  -I 
Profenofos — I 
Propetamphos — I 
Sulfotepp— I 
Sulprofoe — I 


Temephos — I 
Terbufos — I 
Tetrachlorvinphos — I 
Trichlorfon — I 

Carbamates 

2EEEBC— F 
Aldicarh— I,  N 
Asulam — H 
Bendiocarb — I 
Benomyl — F 
Carbaryl — I 
Carbendazim — F 
Carbofuran — I,  N 
Chlorpropham — H 
Desmidipham — H 
Fenoxycarb — I 
Formetanate  HC — I 
Methiocarb — I 
Methomyl — I 
Oxamyl — I,  N 
Phenmedipham — H 
Propamocarb  hydrochloride — F 
Propoxur — I 
Thiodicarb— I 
Thiophanate  methyl — F 
Troysan  KK— AM,  F 

Potential  Carcinogens  (Bl's  and  B2's) 

Acetochlor — H 

Aciflourfen  sodium — H 

Alachlor — ^H 

Amitrol — H 

Cacodylic  acid — ^H 

Captan— F 

Chlorothalonil— F 

Creosote — wood  preservative 

Cyproconazole — F 

Daminozide  (Alar) — growth  retardant 

ETO — fumigant,  sterUant 

Fenoxycarbn— IGR 

Folpet— F 

Formaldehyde — fumigant,  germicide 

Heptachlor — I 

Iprodione — F 

Lactofen — H 

Lindane — I 

Mancozeb^F 

Maneb — F 

Metam  sodiimi — F,  I,  H,  N,  soil  fumigant 

Metiram — F 

MGK  repellent — repellent,  synergist 

Orthophenylphenol — AM,  F,  virucide 

Oxythioquinox — I 

Pentachlorophenol — F 

Pronamide — H 

Propargite — I 

Propoxur — I 

Propylene  oxide — AM,  I,  F 

Telone — N,  soil  fumigant 

Terrazole — F 

Thiodicarb— I 

TPTH— F 

VinGlozolin — F 


UMI 


P>H^ 


K  *■•«' 
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Appendix  II.— Information  Needed/Useful  for  Use  and  Usage  Data 


Assessment 


UsageAJae  Data 


Informatior  Useful  In 
Evaluation  of  Risk 
Reduction  from  Ris)< 
Mitigation  Measures. 


Dietary 


%  crop  treated  max. 
application  info, 
(rate,  *  applica- 
tions, timing). 

Typical  apptication 
info  (when  avail- 
able). 


Information  about  typ- 
ical use  — number 
of  application, 
rales,  timing,  % 
crop  treated,  re- 
gional use  Informa- 
tion, alternative 
pesticides  and  pesl 
control  metfiods, 
actual  residue  lev- 
els, efficacy  of  re- 
duced rates. 


Occupational 


Acres  treated  

acres  treated:  conv 
mercial  v.  private 
applicators  (if  info 
available),  con- 
centration, formula- 
tion, personal  pro- 
tective equipment 
(PRE),  restricted 
entry  interval  (REI), 
max.  application  in- 
formation (rate,  tinv 
ing,  frequerxry, 
metfiods). 

Typical  application 
methods,  rales, 
timing,  duration  of 
application,  season 
wfien  applied,  use 
by  private  v.  com- 
mercial applicators, 
typical  application 
equipment — closed 
cabs,  etc.,  efficacy 
of  reduced  rates. 


Residential  (lawn  and 
structural  treatments) 


Use  directions  from 
product  labels  (fre- 
quently use  direc- 
tions ar>d  limitations 
are  unclear  or  un- 
specified). 

Quantities  used  (in- 
formation fre- 
quently not  avail- 
able or  not  reliable). 


Total  amount  used 
amounts,  finished 
spray  applied,  % 
sites  treated,  mettv 
ods  of  application, 
formulations/pack- 
aging, effk;acy  of 
reduced  rates. 


Environmental — 
Water 


Acres  treated,  corv 
centration,  formula- 
tion, application  irv 
formation  (rate,  tinv 
ing,  frequerx:y, 
mettrod). 


Environmerrtal — Norv 
target 


Geographical  use  irv 
formation  (by  re- 
gk)n,  state,  county), 
soil  vulnerability 
dale  (depth  to 
water  table,  soil 
charactenstics),  ef- 
fk:acy  of  reduced 
rates. 


Acres  treated,  con- 
centration, formula- 
tk>n,  application  irv 
formation  (rate,  tim- 
ing, Irequency, 
mettKxJ). 


Geographical  use  irv 
formation,  typical 
use  informatkxi, 
methods  of  applica- 
tion, alternative 
pestxades  and  pest 
control  metfvxis, 
efficacy  of  reduced 
rates,  season  when 
applied. 


[FR  Doc.  97-15912  Filed  fr-17-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  245 

lecuf^^st  for  Comments  Concerning 
G^  H";  for  the  Watch  Industry 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on 
proposed  revisions  to  the  Guides  for  the 
Watch  Industry  ("the  Watch  Guides"  or 
"the  Guides").  The  Commission  also  is 
soliciting  comment  about  whether  there 
is  a  continuing  need  for  the  Watch 
Guides.  All  interested  persons  are 
hereby  given  notice  of  the  opportunity 
to  submit  written  data,  views  and 
arguments  concerning  this  proposal. 
This  information  will  assist  the 
Commission  in  determining  whether  the 
Guides  should  be  revised  and  retained, 
or  whether  the  Guides  should  be 
rescinded. 

DATES:  Written  comments  will  be 
accepted  until  September  2, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20580.  Comments  about  these 
proposed  changes  to  the  Watch  Guides 
should  be  identified  as  "Watch 
Guides— 16  CFR  Part  245 — Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Vecellio  or  Laura  J. 
DeMartino,  Attorneys,  Federal  Trade 
Commission,  Washington.  D.C.  20580, 
(202)  326-2966  or  (202) 326-3030. 

SUPPtEHiENTARY  INFORMATION: 

L  Introduction 

The  Guides  for  the  Watch  hidustry,  16 
CFR  Part  245,  address  claims  made 
about  watches,  watchcases,  watch 
accessories  and  watch  bands  that  are 
permanently  attached  to  watchcases. 
The  Commission  published  a  Federal 
Register  Notice  ("FRN")  soliciting 
public  comment  on  amendments  to  the 
Watch  Guides,  in  response  to  a  petition 
from  the  Jewelers  Vigilance  Committee, 
Inc.  ("JVC").* 

While  there  was  extensive  comment 
in  response  to  the  FRN  (263  comments 
were  received),  most  comments  focused 
on  the  Jewelry  Guides  rather  than  on  the 


Watch  Guides.^  Approximately  ten 
comments  focused  primarily  on  the 
Watch  Guides.'  The  Commission  has 
tentatively  decided  to  make  numerous 
changes  that  were  not  suggested  in  the 
JVC  petition  or  mentioned  in  the  FRN. 
Therefore,  the  Commission  solicits 
further  comment  on  the  Watch  Guides 
and  the  proposed  changes. 

The  Commission  also  is  soliciting 
comment  about  whether  there  is  a 
continuing  need  for  the  Watch  Guides. 
In  particidar,  the  Commission  is 
requesting  comment  about  the  overall 
costs  and  benefits  of  the  Guides.  The 
Commission  also  is  interested  in 
determining  whether  international 
standards  provide  sufficient  guidance  to 
the  watch  industry.  Further,  the 
Commission  is  requesting  comment 
regarding  whether  industry  self- 
regulation  and  "market  mechanisms," 
such  as  manufacturer  reputation  or 
manufacturer  warranties,  are  sufficient 
to  protect  consumers  from 
misrepresentations  about  watches.  This 
information  will  assist  the  Commission 
in  determining  whether  the  Guides 
should  be  revised  and  retained,  or 
whether  the  Guides  should  be 
rescinded.  *~:^ 

n.  Analysis  of  Comments 

A.  Revisions  to  the  Legal  Language  of 
the  Guides 

The  legal  language  in  the  Guides  has 
been  revised  to  conform  to  the 
Commission's  view  on  deception  and 
unfairness,  as  expressed  in  its  Policy 
Statements  on  Deception  and 
Unfairness.*  Specifically,  instead  of 
stating  "industry  members  shoidd  not 
misrepresent  direcUy  or  indirecUy 

•  *  " ,"  the  Guides  have  been  revised  to 
state  "it  is  unfair  or  deceptive  to 

•  •     *  "5 


«57FR24996  0un«12.  1992).  Tbe  KRN  also 
tobcited  cxiininant  on  th«  JVC  petitioo't  propoiad 
chmnge*  to  ths  Guides  for  the  Jewelry  lodustry 
("(•walry  Guide*").  16  CFR  Part  23.  and  tbe  Guidaa 
for  the  Metallic  Watch  Band  Industry  ("Watch  Band 
Guidaa").  16  CFK  Part  19.  The  Commission 
described  the  change*  to  the  Jewelry  Guide*  and  the 
Watch  Band  Guide*  in  a  previously  published  FRN. 
61  FK  2717S-27228  (May  30.  1996). 


B.  Proposal  to  Consoiiaaie  me  jewciry. 
Watch  Band,  and  Watch  Guides  and  to 
Delete  Permanently  Attached 
Watchbands  From  the  Provisions  of  the 
Watch  Guides 

At  the  time  of  the  JVC  petition, 
detachable  metallic  watch  bands  were 
the  subject  of  the  Watch  Band  Guides 
and  metallic  watch  bands  that  were 
permanently  attached  to  the  watch  were 
included  in  the  Watch  Guides.  The  JVC 
proposed  combining  the  Watch  and 
Watch  Band  Guides  with  the  Jewelry 
Guides  and  the  FRN  solicited  comment 
on  this  proposal.  Thirty  comments 
addressed  this  issue,  and  22  believed 
the  Guides  should  be  consolidated.* 
Most  of  those  who  gave  reasons  for 
favoring  consolidation  mentioned  the 
Watch  Band  Guides  rather  than  the 
Watch  Guides.  In  a  notice  published  on 
May  30,  1996,  the  Commission  stated 
that  it  was  rescinding  the  Watch  Band 
Guides  and  consolidating  certain  of 
their  provisions  with  the  Guides  for  the 
Jewelry  Industry  (renamed  Guides  for 
the  Jewelry,  Precious  metals  and  Pewter 
Industries).  61  FR  27222  (May  30.  1996). 

The  Commission  also  announced  that 
it  had  determined  not  to  combine  the 
Guides  for  the  Watch  Industry  with 
either  of  the  other  two  guides.  61  FR 
27181  (May  30,  1996).  Six  of  the  eight 
comments  opposing  consolidating  all 
three  Guides  were  from  watch 
manu&ctiuers  or  trade  associations.^ 
(Only  Benrus  favored  consolidation.) 
The  reasons  given  for  opposition  were 
primarily  related  to  the  consolidation  of 
the  Watch  Guides,  not  the  Watch  Band 
Guides.  AWA  stated  that  the  current 
Guides  reflect  the  fact  that  watches  and 
jewelry  are  very  different  products  "by 
imposing  substantially  different 
definitions  and  standards  for  watches 
and  jewelry."  •  For  example,  the 
mtnimiim  thickness  in  the  Watch 
Guides  for  gold  electroplated  watches  is 
about  100  times  thicker  than  the 


'  In  the  remainder  of  this  notice,  the  comments 
are  dted  to  by  an  abbreviation  of  the  commenter's 
name  and  the  doctmient  number  assigned  to  the 
comment  on  the  public  record.  A  list  of  the 
conunenters,  including  the  abbreviations  and 
document  numbers  used  to  identify  each 
commenter  is  attached  as  an  Appendix. 

3  Benrus  (22);  Newhouse  (76);  AWI  (116);  USWC 
(118);  JCWA  (216);  Qtizen  (228);  Swiss  Federation 
(232);  AWA  (236);  Timex  (239);  and  NAW  (251). 
Other  comments  are  also  discussed  below  to  the 
extent  they  sddresa  specific  aspects  of  tbe  Watch 
Guide*  or  related  issue*. 

'  Statement  on  Deception,  appendix  to  Cllffdah 
Assoc..  Inc..  103  F.T.C  110.  1734-84  (1984)  and 
Statement  on  Unfairness,  appendix  to  International 
Hamster  Co..  104  FTC.  949, 1072  (1984). 

'The  FRN  stated  that,  if  the  Commission 
determined  to  retain  the  Guide*,  the  legal 
discussion  would  be  updated  to  reflect  the 
Commission's  current  practice.  S7  FR  24999  and 
n.4. 


♦JMC  (1):  Fasnacht  (4);  Gold  InsUtute  (13);  Bennis 
(22):  EsUte  (23);  G&B  (30);  Jabel  (47);  Skalet  (61); 
Laxmyte  (65);  Newhouse  (76);  Nowlin  (109);  McGee 
(112);  ArtCarved  (155);  Bale*  (156);  Bedford  (210); 
Bridge  (163);  IJA  (192);  Canada  (209);  Matthey  (213): 
Bedford  (210);  MJSA  (226);  and  Leach  (257). 

'USWC  (118);  JCWA  (216);  NACSM  (219);  Best 
(225):  Qtizen  (228);  Swiss  Federation  (232):  AWA 
(236);  and  Timex  (239).  Although  AWI  (116)  p.l. 
did  not  specifically  address  this  issue,  it  proposed 
certain  changes  in  the  Watch  Guide*  and  then  noted 
that  the  remainder  of  the  Watch  Guide*  should  be 
retained  "as  they  now  exist." 

•  Comment  236.  p.l.  See  also  Swiss  Federation 
(232)  pp.  1,  38  (stating  that  the  industries  are 
separate,  with  separate  trade  associations,  and  that 
consolidating  ths  Guides  would  make  dealer  and 
consumer  use  of  the  Guides  difficult);  Qtiten  (228) 
p.i  (watches  and  iawelry  are  dissimilar  and  should 
not  be  combined);  JCWA  (216)  p  4  (favoring 
separate  Guide*  because  the  application  of 
materials  and  quality  demands  differ  for  watches 
and  jewelry). 
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minimum  thickness  for  gold 
electroplated  jewelry  that  was  contained 
in  the  Jewelry  Guides  or  for  detachable 
watch  bands  in  the  Watch  Band 
Guides-S*  The  differences  in  the 
provisions  were  based  on  the 
assumption  that  watches  are  worn  more 
often  than  other  plated  jewelry  and 
should,  therefore,  have  thicker 
minimum  plate  standards. 

Moreover,  the  Commission  notes  that 
watches  are  essentially  machines  that 
perform  a  function;  many  sections  of  the 
Watch  Guides  address  the  proper 
functioning  of  watches  or  protective 
features  of  watches.  Those  sections  are 
irrelevant  to  jewelry  or  detachable 
watch  bands.  The  Commission  has  thus 
determined  to  retain  the  Watch  Guides 
as  separate  Guides. 

C.  Definitions:  Section  245.1 

The  Watch  Guides  set  forth 
definitions  in  section  245.1.  The  JVC 
proposed  a  change  in  the  definition  of 
"watchcase"  or  "case"  that  would  result 
in  deleting  permanently  attached 
watchbands  from  the  items  covered  by 
the  Watch  Guides.  Section  245.1(b) 
defines  "watchcase"  or  "case"  as  "any 
metal  case,  covering,  or  housing  *   •   * 
for  a  watch  •   •  *  including  a  watch 
band  which  has  been  permanently 
affixed  thereto  *  *  *."  The  JVC 
proposed  including  all  watch  b€mds, 
whether  permEmently  attached  or 
detachable,  in  the  same  category  of  its 
proposed  guides. 'o 

However,  the  Conunission  has 
tentatively  determined  not  to  delete 
permanently  attached  watch  bands  fitim 
the  items  covered  by  the  Watch  Guides. 
The  two  watch  industry  commenters 
that  specifically  addressed  this  issue 
supported  retaining  permanendy 
attached  watchbands  under  the  Watch 
Guides."  The  Commission  agrees  that 
whatever  guidelines  apply  to  watches  ^ 
plated  with  precious  metals  should  also 
apply  to  permanendy  attached 
watchbands.'^ 

The  JVC  also  proposed  adding  "watch 
chains"  to  the  examples  of  accessories 


*  Standards  for  plated  watch  bands  that  are 
permanently  attached  to  watches  are  the  same  as  for 
watches. 

'"See  JVC  Petition,  §23. 25(c)  "Note." 
"Swiss  Federation  (232)  pp.27,  38-39  (stating 
that  a  watch,  case,  and  permanently  attached  band 
are  sold  as  one  unit  whereas  detachable  bands 
primarily  are  sold  separately  in  an  aftermarket); 
Timex  (239)  p.8  (stating  that  compliance  may  be 
more  burdensome  if  a  permanently  attached  band 
is  treated  as  •  detachable  band  and  therefore  must 
bear  separata  country  of  origin  and  metallic  content 
markings,  regardless  of  whether  it  differed  from  the 
markings  oo  the  case). 

"Detachable  bands  are  in  essence  bracelets  that 
can  be  replaced  if  the  precious  metal  plating  wears 
thin. 


defined  in  section  245. 1(c). '3  No 
comments  addressed  this  proposal. 
Section  245.1(c)  defines  "accessories" 
as  "products,  other  than  watch  bands, 
which  are  affixed  to  and  sold  in 
combination  with  watcbcases  or 
watches,  such  as,  for  example,  bracelets, 
pins,  pendants,  brooches,  or 
ornaments."  CurrenUy,  as  noted, 
detachable  watch  bandis  are  excluded 
from  the  Watch  Guides;  logically,  all 
detachable  accessories  should  be 
excluded.  Accessories  are  not  covered 
by  245.3,  which  governs 
misrepresentation  of  metallic 
composition;  that  section  covers  only 
"watchcases,"  which  are  defined  as 
including  permanendy  affixed  watch 
bands.  The  only  provision  of  the  Watch 
Guides  that  specifically  mentions 
accessories  is  245.7,  "Misrepresentation 
of  Accessories,"  which  prohibits 
misrepresentation  of  various  types  and 
refers  the  reader  to  the  Jewelry  Guides 
for  details.  The  Conmiission  proposes  to 
delete  the  definition  of  "accessories" 
from  the  Guides  and  expand  the 
definition  of  "watchcase"  or  "case"  to 
include  any  permanently  attached 
accessory,  so  that  only  permanendy 
attached  accessories  are  included  in  the 
Watch  Guides.  Therefore,  such 
accessories  would  be  covered  by  section 
245.3  (i.e..  Misrepresentation  of  Metallic 
Composition).''* 

The  JVC  also  proposed  adding  the 
explanation  "at  all  levels  of 
consumption"  to  the  end  of  the 
definition  of  "industry  member"  as  "a 
person,  firm,  corporation,  or 
organization  engaged  in  the  importation, 
manufacture,  sale  or  distribution  of  any 
industry  product,"  in  section  245.1(h)  of 
the  current  Guides.  The  cmrent 
definition  states  that  it  applies  to 
entities  engaged  in  the  "importation, 
manufacture,  sale,  or  distribution  of  any 
industry  product."  (Emphasis  added). 
Thus,  a  distributor  who  sells  watches  to 
a  retailer  is  covered  by  the  admonitions 
of  the  Guides. 

However,  one  comment  stated  that  the 
Guides  need  to  clarify  that  purchasers  at 
all  levels  of  the  industry  are  protected 
by  the  Guides,  since  it  is  commonly 
assumed  by  coiuts  that  merchants  are 
experts  who  should  know  better  than  to 
rely  on  suppliers'  representations  as 
being  acciuate."  The  Commission 
agrees  that  it  would  be  useful  to  clarify 
that  retailers,  as  well  as  consumers,  are 
meant  to  be  protected  from  deceptive 


"JVC  PetiUon,  §23.25.  Section  I  (b). 

'*The  Watch  Guides  also  cover  accessories  as 
"industry  products."  defined  in  §  245.1(g).  and 
addressed  in  other  sections  of  the  Guides  However, 
these  sections  are  either  inapplicable  to  accessories 
or  are  very  general  in  nature. 

"ISA(237)p.l2. 


practices  addressed  by  the  Guides. 
Thus,  the  Commission  proposes  adding 
a  new  section  to  the  Guides,  "245.0 
Scope,  application,  and  purpose," 
which  states  that  the  Guides  "apply  to 
persons,  partnerships  or  corporations,  at 
every  level  of  the  trade  (including  but 
not  limited  to  manufactiuers,  suppliers, 
and  retailers)  engaged  in  the  business  of 
offering  for  sale,  selling,  distributing  or 
importing  industry  products."  This 
section  also  provides  that  the  Watch 
Guides  cover  representations  asserted 
by  any  means,  including  computerized 
images. 

Some  of  the  conmienters  proposed 
other  changes  to  section  245.1.  The 
Swiss  Federation  proposed  adding 
certain  definitions  (for  "movement," 
"mechanical  movement,"  and  "quartz 
movement")  because  "today's 
development  of  more  complex  watches 
and  watch  components  require  more 
precise  identification  of  these  terms."  '• 
The  JVC  also  proposed  that  the  Watch 
Guides  prohibit  deceptive  use  of  the 
term  "quartz  watch,"  and  included  a 
proposed  definition  of  ouartz  watch." 

Although  quartz  watcnes  are  not 
addressed  by  the  current  Guides,  they 
constitute  the  bulk  of  watches  sold 
today.  The  Commission  proposes 
adding  a  definition  of  quartz  watches, 
and  addressing,  in  section  245.6, 
misrepresentations  specifically  related 
to  quartz  watches,  as  the  JVC  suggested. 
The  Commission  also  proposes 
including  in  section  245.1  the  following 
simplified  version  of  the  technical 
definitions  of  movement  proposed  by 
the  Swiss  Federation: 

The  term  "movement"  means  that 
part  of  a  watch  which  produces  and 
maintains  a  recurring  phenomenon  and 
is  capable  of  counting  time.  The 
movement  is  connected  to  a  means  of 
displaying  time  by  either  a  dial  and 
hands  (analog)  or  a  digital  display,  and 
is  mounted  in  a  case. 

(1)  "Mechanical  movement"  means  a 
movement  which  divides  time  into 
equal  parts  using  a  balance  wheel  or  any 
other  mechanical  means  of  determining 
intervals  of  time  that  uses  power 
generated  by  a  mainspring  which  may 
be  woimd  by  hand  or  automatically. 

f2)  "Quartz  movement"  means  a 
movement  which  divides  time  into 
equal  parts  using  a  synthetic  quartz 
crystal  that  vibrates  using  power 
generated  by  electrical  energy. 

The  Swiss  Federation  also  proposed 
adding  a  definition  of  chronometer 
contained  in  Standard  3159 
(Timekeeping  instruments — Wrist- 


<*Comment  232.  p. 28. 

"  See  JVC  PetiUon  §  23.29  and  discussion  of 
sectioD  245.6.  "Deception  as  to  Movements."  infra. 
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chruiujiiif  u:i  s  with  spring  balance 
oscillator)  established  by  the 
International  Organization  for 
Standardization  (ISO).  This  definition 
states  that  a  watch  is  not  a 
"chronometer"  unless  "certified  by  a 
neutral,  official  authority,  which  checks 
the  watch,  or  if  necessary  the 
movement,  and  issues  an  official 
certificate  of  compliance."  '* 

The  Swiss  Federation  contended  that 
the  Trade  Agreements  Act  of  1979 
supports  adopting  ISO  standards.  The 
Act  states  that  "No  Federal  agency  may 
engage  in  any  standards-related  activity 
that  creates  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United 
States  •  *  *."  and  that  federal  agencies 
must,  in  developing  standards,  "take 
into  consideration  international 
standards  and  shall,  if  appropriate,  base 
the  standards  on  international 
standards."  19  U.S.C.  2532  (1980).  The 
Commission  agrees  that,  in  developing 
standards  within  the  meaning  of  the 
Trade  Agreements  Act,  it  should 
consider  whether  international 
standards  exist  and  are  appropriate  for 
use  in  the  United  States." 

Although  the  Guides  do  not  define 
chronometer,  section  245.4  cautions 
industry  members  not  to  falsely 
designate  or  describe  a  watch  as  a 
chronometer.  However,  the  definition  in 
the  ISO  standard  would  require  industry 
members  to  test  and  obtain  a  certificate 
before  describing  a  watch  that  keeps 
time  with  precision  as  a  chronometer. 
No  evidence  has  been  brought  to  the 
Commission's  attention  indicating  that 
consumers  believe  use  of  the  word 
"chronometer"  alone,  without  any 
reference  to  testing  and  certification, 
means  that  the  device  has  been  tested 
and  certified.^  In  the  absence  of  such 
evidence,  the  Commission  does  not 
intend  to  adopt  the  definition  of 
chronometer  contained  in  ISO  Standard 
3159. 

However,  the  Commission  is  aware 
that  companies  marketing  chronometers 
in  the  United  States  that  have  been 
tested  and  certified  in  accordance  with 


'■Comment  232.  p.29  and  exhibit  10  thereto.  ISO 
is,  according  to  the  "foreword"  sections  in  several 
ISO  standards  attached  to  the  Swiss  Federation's 
comment  (232),  "a  worldwide  federation  of  national 
standards  bodies.  The  work  of  preparing 
International  Standards  is  nortoally  carried  out 
through  ISO  technical  committees." 

■*  Certain  provisions  of  the  Watch  Guides  qualify 
as  standards  under  the  Trade  .Agreements  Act, 
which  defines  a  standard  as  "a  document  approved 
by  a  recognized  body  that  provides,  for  common 
and  repeated  use,  rules,  guidelines,  or 
characteristics  for  products  or  related  processes  and 
production  methods,  with  which  compliance  is  not 
mandatory."  19  U.S.C.  2571(;3)  (Supp   1995). 

"■The  dictionary  definition  of  "chrooomeler"  is 
"an  exceptionally  precise  clock,  watch,  or  othor 
timepiece." 


the  ISO  standard  may  want  assurance 
that  the  level  of  precision  required  to 
meet  the  ISO  standard  is  also  sufficient 
within  the  meaning  section  245.4  of  the 
Guides.  Therefore,  the  Commission 
proposes  to  include  a  Note  to  section 
245.4  stating  that  conformity  to  the  ISO 
definition  constitutes  a  "safe  harbor"  for 
a  claim  that  a  watch  is  a  chronometer. 
The  Commission  seeks  comment  on  this 
modification. 

Timex  proposed  limiting  the 
definition  of  "watch"  to  a  device  "with 
the  primary  function  of  timekeeping  for 
measuring  or  indicating  time  which  is 
worn  on  or  about  the  person,"  ^'  It  noted 
that  wrist  instruments  may  serve  a 
variety  of  purposes  other  than 
timekeeping,  such  as  wrist  paging 
devices  that  also  keep  time,  and 
concluded  that  such  technical  advances 
make  it  "appropriate"  to  limit  the 
definition  of  "watch."  ^^  However,  it  is 
not  evident  why  the  Watch  Guides 
would  be  less  needed  with  respect  to 
devices  that  perform  a  watch's  function 
(i.e.,  timekeeping),  but  in  a  secondary 
role.  Thus,  the  Commission  has 
determined  not  to  adopt  Timex's 
proposal. 

Finally,  the  Commission  is  deleting 
the  definitions  of  "plate"  or  "plated" 
and  of  "electroplate"  or  "electroplated" 
from  section  245.1.  These  terms  are 
used  in  section  245.3,  which  deals  with 
misrepresentation  of  metallic 
composition,  and  their  meaning  is  clear 
in  the  context  of  that  section. 

D.  Misrepresentation  of  Metallic 
Composition  of  Watchcases:  Section 
245.3 

The  Commission  believes  that  section 
245.3  is  more  regulatory  in  tone  than 
appropriate  for  guides,  and  thus  has 
redrafted  it  to  describe  unfair  or 
deceptive  acts  and  to  establish  "safe 
harbors"  (i.e.,  examples  of  ways  of 
avoiding  misrepresentations).  In  the 
proposed  Guides,  section  245.3(b) 
identifies  specific  practices  that  may  be 
misleading  and  section  245.3(c)  lists 
markings  and  descriptions  that  are 
consistent  with  the  principles  described 
in  the  section.  The  latter  provisions  are 
"safe  harbors."  As  discussed  in  more 
detail  below,  the  Commission  proposes 
deleting  several  subsections.  Also 
discussed  below  are  some  additional 
issues  raised  by  the  JVC's  petition  and 
the  comments. 

1.  Requirement  That  Metallic 
Composition  be  Marked 

The  preamble  to  section  245.3  advises 
industry  members  not  to  misrepresent 


the  metallic  composition  of  a  watchcase 
in  advertising,  labeling,  brand  or  trade 
nfune,  or  otherwise.  However,  it 
provides  that  for  "cases  having  an 
exposed  surface  or  surfaces  which  are  or 
have  the  appearance  of  being  metal,  the 
metallic  composition  of  the  cases 
should  be  clearly  and  conspicuously 
disclosed  in  accordance  with  the 
methods  and  terminology  set  forth 
below."  The  requirement  that  metallic 
composition  be  marked  is  also 
contained  in  subsections  (c)-(j),  each  of 
which  states  that  watches  of  a  certain 
metallic  composition  "should  be 
marked"  in  a  certain  way. 

The  requirement  that  metallic 
composition  be  disclosed  is  most 
important  for  watches  made  of  base 
metals,  since  the  sellers  of  such  watches 
might  otherwise  choose  to  say  nothing 
about  their  metallic  composition. 
However,  it  seems  likely  that  a 
reasonable  consumer  would  assume  that 
a  seller  would  want  to  tout  the  precious 
metal  content  of  a  watch,  and  therefore 
the  consumer  would  assume  that  an 
unmarked  watch  was  made  of  base 
metal.  Subsection  (j)  requires  that 
watchcases  or  parts  that  do  not  meet  the 
minimum  requirements  for  marking  as 
precious  metals  be  marked  as  "Base 
Metal"  or  with  the  specific  base  metal(s) 
of  which  they  are  composed,  such  as 
"Chromium  Plated  Steel."  Timex 
proposed  exempting  from  this 
requirement  watches  that  sell  at  retail 
for  less  than  $100  and  make  no  claim  of 
precious  metal  content.  Timex  pointed 
out  that  few,  if  any,  watches  selling 
below  $100  contain  cases  or  parts  that 
qualify  as  precious  metal  under  the 
Guides,  and,  for  such  watches,  the  base 
metal  "markings  are  of  no  meaning  or 
value  to  the  consumer  and  only  an 
administrative  and  financial  burden  to 
manufacturers  of  low  priced 
watches."  ^3 

The  Commission  believes  that  it  is 
unlikely  to  be  unfair  or  deceptive  to  fail 
to  mark  a  watch  as  to  metallic 
composition  and  proposes  deleting  the 
requirement.  However,  some  comments 
generally  supported  the  marking 
requirements,  pointing  out  that  the 
disclosure  lessens  the  chance  that 
consumers  will  be  misinformed. 
Apparently,  the  general  theory  is  that 
the  existence  of  the  indelible  "Base 
Metal"  marking  can  deter 
misrepresentations  of  precious  metal 
content  by  making  them  less  likely  to 
succeed;  an  absence  of  marking 
reinforces  the  incentives  of 
unscrupulous  watch  sellers  to  make 
misrepresentations.  The  Commission  is 
aware  that  the  Watch  Guides  have 


"  Comment  239,  p.8. 
"Id. 


u  Comment  239,  p.  5. 
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provided  for  base  meiai  aisciosures  lor 
decades  and  the  watch  industry  has 
followed  this  practice  for  many  years. 
Therefore,  the  Commission  solicits 
comment  on  whether  or  not  the 
requirement  should  be  deleted. 

2.  Gold  and  Gold  Alloy  Coatings: 
Subsections  (b)-(g)  ^* 

Subsection  (b)  of  section  245.3 
restricts  the  use  of  "gold"  to  24  karat 
gold,  and  (c)  states  that  "gold."  when 
applied  to  alloys  of  gold,  should  be 
immediately  preceded  with  a  correct 
designation  of  the  karat  fineness.  There 
were  no  comments  on  these  subsections, 
and  the  Commission  only  proposes 
changing  the  language  to  a  description 
of  unfair  and  deceptive  acts,  in 
proposed  sections  245.3(b)(1)  and  (b)(2). 
coupled  (in  the  case  of  alloys)  with  a 
"safe  harbor."  in  proposed  section 
245.3(c)(1). 

Subsection  (d)  sets  a  standard  for  use 
of  "gold  filled,"  (three  one-thousandths 
of  an  inch  of  mechanically-plated  gold 
of  not  less  than  10  karat  fineness,  or 
approximately  75  microns)  and 
subsection  (e)  sets  a  standard  for  use  of 
"gold  plate"  or  "rolled  gold  plate"  (one 
and  one-half  thousandths  of  an  inch  of 
mechanically-plated  gold  of  not  less 
than  10  karat  fineness,  or  approximately 
37.5  microns.)  An  expansion  of  the 
meaning  of  "gold  plate"  was  suggested, 
and  is  discussed  at  subsection  b.  infra. 
No  comments  objected  to  the  current 
requirements  for  the  use  of  the  terms 
"gold  filled"  or  "rolled  gold  plate,"  and 
the  Commission  proposes  maintaining 
these  requirements  as  "safe  harbors"  for 
the  use  of  these  terms.  However,  ISO 
Standard  3160-1  (Watch  cases  and 
accessories — Gold  alloy  coverings — Part 
1:  General  requirements)  allows  the  use 
of  "rolled  gold"  for  products  with  5 
microns  of  10  karat  gold,  although  the 
ISO  Standard  does  not  allow  the  karat 
fineness  to  be  marked. ^^  Accordingly, 
the  Commission  solicits  comment  on 
whether  the  "safe  harbor"  for  "rolled 
gold"  should  be  changed  to  conform 
with  the  ISO  standard  [i.e.,  from  37.5 
microns  to  5  microns). 

a.  Thickness  of  Gold  Electroplate 

Section  245.3(f)  advises  industry 
members  to  mark  as  "gold  electroplate" 
or  "gold  electroplated"  watchcases 
which  have  been  electroplated  with 
gold  or  a  gold  alloy  of  not  less  than  10 
karat  fineness  to  a  thickness  throughout 


ol  uot  less  liidn  -/<  iOOOths  of  an  inch 
(approximately  19  microns),  and  which 
can  successfully  withstand  the 
adhesion,  hardness,  and  porosity  tests 
set  forth  in  the  appendix.  If  the  gold 
electroplate  is  at  least  1  and  ^/i  IOOOths 
of  an  inch  thick,  it  may  be  described  as 
"Heavy  Gold  Electroplate."  z*  Section 
245.3(f)  permits  a  designation  of  the 
karat  fineness  of  the  gold  coating  to  be 
placed  immediately  before  the  terms 
"gold  electroplate,"  "gold 
electroplated,"  or  "heavy  gold 
electroplate."  27  Sellers  also  may 
disclose  the  actual  thickness  of  the 
electroplate.^* 

The  JVC  proposed  no  changes  in  the 
current  thickness  required  for  gold 
electroplate.  Several  watch  industry 
commenters,  however,  urged  that  the 
ciurent  standard  be  lowered.  The  Swiss 
Federation  proposed  lowering  the 
minimum  standard  to  conform  to 
current  Swiss  law  (8  microns)  or  the  ISO 
standard  (5  microns).^'  Similarly,  Japan 
Watch  commented  that  the  standard 
should  conform  to  ISO  Standard  3160- 
1.  which  requires  a  thickness  of  at  least 
5  microns  of  14  karat  gold  for  an  item 
marked  as  gold  plate. »  This  standard 
also  requires  disclosure  of  the  nominal 
thickness  of  gold  coating  in  micrometers 
(microns).^'  Both  Japan  Watch  and  the 


"Subsection  (a)  exempts  certain  parts  [e.g., 
springs)  from  any  determination  of  metallic 
composition.  There  was  no  comment  on  this 
subsection  and  the  Commission  proposes  no  change 
other  than  redesignating  it  as  subsection  (e). 

"ISO  Standard  3160-1  is  attached  as  Annex  7  to 
the  comment  of  Japan  Watch  (216). 


^No  comments  objected  to  the  standard  for 
heavy  gold  electroplate. 

"ISO  Standard  3160-1  prohibits,  in  section  7.4, 
any  mention  of  karat  fineness  of  the  gold  alloy 
electrodaposit,  although  it  nust  be  at  laest  14 
karaU.  Japan  Watch  (216)  explained,  at  p.  %.  that  the 
karat  mark  is  not  put  on  the  product  lest  it  mislead 
consumers  into  thinking  the  item  is  solid  gold, 
rather  than  merely  plated.  The  Commission  has 
received  no  complaints  from  consumers  indicating 
that  they  misinterpreted  the  mark  "14k  Gold 
Electroplate"  to  mean  solid  14  karat  gold  alloy. 
Nevertheless,  the  Commission  solicits  comment  on 
whether  this  portion  of  subsection  (f)  should  be 
changed  to  conform  to  the  ISO  standard.  The  ISO 
standard  also  requires,  in  section  7.6,  a  marking  of 
the  "nominal  value"  of  the  thickness  in  microns. 
The  concept  of  "nominal  value"  appears  to  treat  a 
thinner  layer  of  higher  karat  gold  as  equivalent  to 
a  thicker  layer  of  lower  karat  gold  [e.g..  1  micron 
of  24  K  is  equivalent  to  2  microns  of  12  K). 

» Current  section  245.3(d),  (e),  and  (f)  and 
paragraph  1  of  the  appendix  currently  allow  a 
twenty  percent  tolerance  in  measuring  the  thickness 
of  gold  plaUng.  With  respect  to  "gold  plate"  (which 
includes  gold  electroplate)  and  "rolled  gold."  the 
ISO  standard  allows,  in  section  6.1.  for  a  20% 
tolerance.  However,  paragraph  1  of  the  appendix, 
unlike  the  ISO  standard,  raquires  that  the  total 
quantity  of  precioua  metal  plating  be  "sufficient  to 
equal  the  quantity  necessary  to  provide  the 
specified  minimum  thickness  on  all  points  on  such 
watchcasa  including  the  thinnest  point."  The 
Commission  solicits  comment  on  whether  this 
qMiUfication  of  the  tolerance  is  necessary. 
2«Coffimaat  232,  pp.26-27. 
^Coounent  210,  p.4  and  Annex  7. 
"  Note  that  the  electroplate  thickness  standards 
differ  both  in  terms  of  the  micron  thickness  and  the 
karat  fineness  of  the  gold  used  The  ISO  standard 
of  S  microns  of  14  karat  gold  would  be  equivalent 
to  7  microaa  of  10  karat  gold.  The  U.S.  Watch 


Swiss  Federation  argued  that  the  lack  of 
consistency  with  international 
standards  limits  access  of  U.S. 
consumers  to  products  sold  overseas, 
and  adds  to  the  costs  of  watches 
designed  for  the  U.S.  market '^ 

Other  comments  indicated  that  the 
current  Guide's  thickness  standard  is 
obsolete,  because  technology  now 
permits  a  thinner  yet  durable  layer  of 
gold  to  be  deposited  electrolytically.'' 
Benrus  suggested  a  one  micron  standard 
for  gold  electroplate,  baaed  on  use  of 
that  "standard"  by  a  large  segment  of 
the  watch  industry  and  the  fact  thnt  one 
micron  or  more  of  plating  "has 
substantial  durability  and  reliability  and 
gives  years  of  satisfactory  service."  ** 
The  U.S.  Watch  Coimcil  also  asserted 
that  the  industry  follows  a  basic 
standard  of  1  micron  of  thickness  (40 
millionths  of  an  inch  of  23  karat  gold) 
for  gold  electroplating.'^  North 
American  Watch  stated  that  "it  is 
routine  to  apply  a  gold  electrodeposit  of 
more  than  10  karat  fineness  with  a 
thickness  of,  for  example.  2  microns."  ^ 

The  Commission  believes  that  it  is 
useful  for  the  Guides  to  establish  a  "safe 
harbor"  for  the  use  of  the  term  "gold 
electroplate,"  but  that  the  current  19 
micron  standard  is  far  above  what  is 
necessary  to  prevent  unfair  and 
deceptive  acts.  It  may  also  unnecessarily 
limit  competition  among  gold 
electroplated  watchcases  and  between 
gold  electroplated  watchcases  and 
watchcases  made  of  gold-colored  base 
metal.  Lowering  the  minimum  thickness 
would  allow  industry  members  who 
wish  to  comply  with  the  Guides  to 
describe  their  products  accurately,  by 
identifying  as  "gold  electroplate" 
watches  that  have  a  coating  of  gold  alloy 
less  than  19  microns  thick.  Currently, 
the  Guides  provide  that  such  watches 
may  be  identified  only  as  base  metal. 
The  consumer  has  no  way  to  distinguish 
them  from  watches  that  actually  are 
made  of  base  metal.  The  Watch  Council 
argued  that  the  "consuming  public 


Council's  proposal  of  1  micron  of  23  karat  gold, 
discussed  infra,  would  be  equivalent  to  1.A4 
microns  of  14  karat  gold  or  2.3  microns  of  10  karat 
gold. 

"Comment  216.  p.l;  Comment  232.  p.24. 

"B«nrus(22)p.2. 

*«/d  at  1-2.  But  see  Newhouse  (76)  pp.2-3 
(stating  that  electroplate  surfaces  are  less  durable 
than  mechanically  plated  gold  and  recommending 
a  minimum  thickness  of  20  microns). 

"Comment  118,  p.l. 

"Comment  2S1.  p. 3.  It  opposed  any  minimum 
standard  for  the  thickness  of  gold  electroplats  on 
watches,  except  when  an  affirmative  representation 
of  thickness,  such  as  "hea>-y  gold  electroplate,"  is 
made,  but  stated  that  the  existing  standard  of  ISOO 
millionths  of  an  inch  for  "heavy  gold  electroplate" 
is  acceptable.  Id.  at  5. 
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should  be  able  to  choose  watches  with 
better  levels  of  electroplating."  " 

Although  lowering  the  minimum 
thickness  required  for  gold  electroplate 
would  allow  consumers  greater  choice 
of  products,  it  also  has  the  potential  to 
increase  incentives  and  opportunities 
for  industry  members  to  misrepresent 
the  thickness  of  the  gold  electroplate  of 
their  products.  The  current  Guides  do 
not  require,  but  merely  allow,  a 
disclosure  of  the  actual  fineness  and 
thickness  of  the  gold  electrodeposit.  The 
Commission  recognizes  that 
manufacturers  and  sellers  of  watches 
with  thicker  layers  of  gold 
electrodeposit  are  likely  voluntarily  to 
disclose  the  amoimt  of  gold 
electrodeposit  to  advertise  a  higher 
value  or  longer  life  for  their  products. 
Nonetheless,  lowering  the  minimum 
thickness  requirement  from  one  with 
which  the  industry  and  consumers  have 
had  decades  of  experience  dramatically 
broadens  the  range  of  products  to  which 
the  term  "gold  electroplate"  properly 
may  be  applied.  The  amount  of  gold 
electrodeposit  necessary  to  provide 
lasting  and  effective  service  as  a  gold 
electroplated  watch  could  vary 
considerably  according  to  the  expected 
life  of  the  watch.  Because  a  much 
broader  range  of  products  may  be  sold 
as  gold  electroplate  if  the  Commission 
lowers  the  minimum  thickness 
requirement,  the  Commission  believes 
that  manufacturers  and  sellers  of 
watches  with  thinner  coatings  of  gold 
electrodeposit  would  have  an  incentive 
not  to  disclose  the  actual  thickness  and 
actual  karat  fineness.  The  lack  of  such 
a  disclosure  is  likely  to  cause 
substantial  and  unavoidable  consumer 
injury  by  leading  consumers  to  believe 
that  all  gold  electroplate  watches 
lacking  such  a  disclosure  are  equally 
valuable  and  equally  durable. 

Piulhermore,  none  of  the  comments 
addressed  what  consumers  expect  to 
receive  when  they  purchase  a  watchcase 
marked  "gold  electroplate."  Some 
consumers  may  expect  they  are  getting 
a  watchcase  with  a  relatively  thick, 
durable  layer  of  gold  electrodeposit, 
because  the  U.S.  standard  historically 
has  been  high.  Established  consumer 
expectations  therefore  weigh  in  favor  of 
disclosing  the  actual  thickness  of  gold 
electroplate,  if  the  minimum  thickness 
for  use  of  the  term  gold  electroplate  is 
drastically  lowered.  It  is  likely  that  a 
significant  number  of  reasonable 
consumers  may  assume  that  watches 
marked  "gold  electroplate"  satisfy  the 
same  relatively  thick  standard  of  19 
microns  of  at  least  10  karat  gold  that  has 
been  used  for  decades,  unless  they 


know  the  actual  thickness  and  karat 
fineness. 

In  addition,  if  the  thickness  and  karat 
fineness  of  the  gold  electrodeposit  are 
marked,  consumers  will  be  better  able  to 
comparison  shop  between  watches  with 
differing  quantities  of  gold 
electrodeposit.  Consumers  who  value 
more  highly  a  thicker  or  finer  layer  of 
gold  (or  simply  more  total  gold)  will 
have  the  information  that  allows  them 
to  select  the  watch  that  best  serves  their 
particular  needs.  Consumers  who  are 
willing  to  accept  a  watch  with  a  thiimer 
or  lower  karat  layer  of  gold  in  exchange 
for  a  lower  price  will  be  able  to 
determine  whether  they  are  paying  a 
price  commensurate  with  the  actual 
thickness  and  karat  fineness  of  the  gold 
electrodeposit.  The  Commission  notes 
that  the  ISO  standard  for  gold  plate  also 
requires  disclosure  of  the  actual 
minimum  "nominal  thickness,"  a 
comparable  concept. ''  The  Commission 
proposes  that  the  revised  Guides 
include  a  "safe  harbor"  for  gold 
electroplate  claims  that  include  a 
statement  of  actual  thickness  and  actual 
fineness,  and  solicits  comment  on  this 
change,  including  whether  "nominal" 
thickness  would  be  preferable. 

With  regard  to  the  Inclusion  of  a 
minimum  thickness  in  the  "safe 
harbor,"  the  Conunission  finds 
persuasive  the  comments  of  NAW, 
Benrus,  and  the  Watch  Council 
indicating  that  electroplating  of  as  little 
as  1  or  2  microns  of  fine  gold  comports 
with  industry  practice  and,  due  to 
technological  advances  in 
electroplating,  is  sufficient  to  render 
lasting  and  effective  service  for 
inexpensive  watches  intended  to  last 
only  a  couple  of  years.  The  ISO  standard 
advocated  by  the  Swiss  Federation  and 
Japan  Watch  appears  overly  restrictive 
in  light  of  such  advances.  Nevertheless, 
the  Commission  solicits  comment  on 
whether  the  minimum  thickness 
requirement  in  the  ISO  standard  (5 
microns  of  14  karat  gold]  is  preferable 
to  1  micron  of  23  karat  gold. 

As  Japan  Watch  pointed  out,  for  a 
product  marked  "gold  plated,"  the  ISO 
standard  requires  that  the  alloy  be  of  at 
least  14  karat  fineness.'^  Section 
245.3(f),  however,  requires  a  minimum 
of  10  karat  fineness.  The  Swiss 
Federation  suggested  lowering  the 


minimum  fineness  requirement  to  9 
karats  to  conform  with  Swiss  law  and 
unspecified  "developments"  in  the 
European  Community."**  Neither  the  JVC 
nor  any  other  commenter  advocated 
changing  the  existing  minimum  fineness 
requirement.  Because  there  is 
insufficient  information  on  the  record  to 
warrant  departing  from  the  existing 
minimum  fineness  standard,  the 
Commission  does  not  propose  changing 
the  10  karat  minimum  fineness  for  gold 
electroplate.*' 

Finally,  the  Commission  proposes 
deleting  the  current  requirements  that 
the  electroplated  product  pass  the 
adhesion,  hardness,  and  porosity  tests 
described  in  the  Appendix  to  the  Watch 
Guides.  None  of  the  commenters 
suggested  retaining  these  tests,  and  the 
Commission  has  concluded  that  these 
tests  reflected  industry  practice  in  the 
1960's,  before  current  methods  of  gold 
electroplating  existed  and  do  not  reflect 
current  industry  practice.  In  addition, 
the  ISO  standard  for  gold  plate  does  not 
rely  on  any  tests  other  than  tests  to 
confirm  the  minirp'""  thickness  and 
fineness. 

b.  Gold  Plate 

The  Watch  Guides  recognize  only 
electrolytic  and  mechanical  means  of 
applying  gold  plate.  Further,  section 
245.3(e)  limits  use  of  the  term  "gold 
plate"  to  watchcases  to  which  a  layer  of 
gold  has  been  mechanically  applied  to 
a  thickness  of  at  least  one  and  one  half 
one  thousandths  of  an  inch  (37.5 
microns).  Such  watchcases  alternatively 
may  be  identified  as  "rolled  gold  plate" 
under  the  current  section  245.3(e). 

Citizen  urged  that  use  of  the  general 
term  "gold  plate"  not  be  restricted  to 
any  particular  method  of  applying  gold 
covering,  but  rather  be  used  to  inform 
consumers  that  the  article  so  designated 
has  a  surface  covering  of  gold.  *2  The 


^ComiMni  lis,  p.i. 


"  As  noted,  the  ISO  standard  specifies  that  karat 
fineness  cannot  be  marked  but  that  "nominal 
thickness"  must  be  marked.  For  "gold  plate"       ^ 
(which,  in  the  ISO  standard  includes  electroplate), 
there  must  be  a  14  karat  minimum.  Thus,  the 
marking  indicating  "nominal  thickness"  would  be 
the  same  for  a  product  that  contained,  e.g..  5 
microns  of  14  karat  gold,  as  for  a  product  that 
contained  3.5  microns  of  20  karat  gold. 

»«JCWA(216)p.4. 


^Comment  232.  p.26. 

**  The  10  karat  minimum  standard  has  been  used 
at  least  since  1933  when  it  first  appeared  in 
Commercial  Standard  CS  67-38,  promulgated  by 
the  then  Bureau  of  Standards  of  the  U.S. 
Department  of  Commerce.  It  was  incorporated  into 
the  Trade  Practice  Rules  for  the  Jewelry  Industry, 
16  CFR  Part  23,  in  1957.  In  1977,  the  Commission 
proposed  permitting  sellers  to  market  gold  of  less 
than  10  karat  and  silver  of  less  than  92.5%  if  the 
quality  was  accurately  disclosed.  This  proposal  was 
published  for  public  comment.  Over  1200 
comments  were  received,  many  from  consumers, 
and  over  98%  of  the  comments  opposed  lowering 
the  standard.  The  Commission  found,  based  on 
articles  and  test  reports,  that  articles  of  less  than  10 
karat  fineness  tend  to  tarnish  and  corrode.  The 
Commission  ultimately  retained  the  10  karat 
minimum  fineness  for  gold  and  the  92.5%  standard 
for  silver.  42  PR  29.916.  29.917  (1977). 

«> Comment  228,  p. 3.  Citizen  described  a  new 
method  of  applying  gold  covering,  "ion  plating," 
and  suggested  that  the  Guides  contain  a  provision 
regarding  this  new  technique  and  the  use  of  the 
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Commission  agrees  that  the  term  gold 
plate  should  apply  to  both  mechanically 
and  electrolytically  plated  watches.  As 
the  ISO  standard  recognizes  in  its 
definition  of  gold  plate,  a  gold  plated 
covering  may  be  achieved  by 
electrolytic,  chemical,  or  other  means. 
The  current  Watch  Guides  may  limit 
competition  and  consumer  choice  by 
preventing  an  industry  member  from 
describing  its  product  as  "gold  plate"  if 
it  has  a  durable  layer  of  gold  coating 
applied  by  any  means  other  than 
mechanical.  Accordingly,  the 
Commission  proposes  removing  the 
term  "gold  plate"  from  current  section 
245.3(e)  and  defining  gold  plate  to  cover 
any  industry  product  to  which  a  surface 
coating  of  gold  has  been  applied  by  any 
method.  The  Commission  seeks 
comment  on  this  change. 

However,  consumers  are  likely  to 
expect  a  minimum  level  of  durability 
bom  an  item  labeled  "gold  plate." 
Accordingly,  the  Commission  believes 
that  the  Guides  should  inform  the 
industry  of  the  conditions  under  which 
use  of  the  term  "gold  plate"  would  not 
be  deemed  unfair  or  deceptive.  The  ISO 
Standard  3160  for  gold  plated  watches 
requires  a  minimum  thickness  of  5 
microns  of  14  karat  gold  for  gold  plate 
regardless  of  the  method  by  which  it  is 
applied.  The  Commission  believes  that 
the  5  micron  ISO  standard  for  gold 
plated  watchcases  provides  a 
supportable  safe  harbor  for  application 
of  a  broader,  inclusive  gold  plate 
designation  for  watchcases.  However, 
for  gold  electroplated  watchcas"'',  the 
record  evidence  (as  discussed  above) 
supports  an  even  lower,  1  micron  of  23 
karat  gold,  or  its  equivalent,  safe 
harbor.  ♦'  The  Commission  would  not 
exclude  from  the  broad  "gold  plate" 
category  those  gold  electroplated 
watches  that  fall  below  the  stricter  ISO 
minimum  thickness  of  5  microns,  but 
satisfy  revised  section  245. 3's  gold 
electroplate  requirements.  Accordingly, 
the  Commission  proposes  a  minimum 
safe  harbor  for  application  of  the  term 
"gold  plate"  if  one  of  two  conditions  are 
met:  (1)  the  plating  meets  the  thickness 
requirements  in  revised  section  245.3, 
for  gold  electroplate  (i.e.,  a  thickness 


tana  "Gold  fcn  Plate."  However,  it  offered  no 
reason  why  there  is  a  need  to  identify  the  specific 
method  of  plating,  and  no  evidence  that  indicates 
that  consumers  care  about  the  method  by  which 
gold  coating  is  applied.  According  to  the 
Commission's  proposed  revisions,  discussed  above, 
gold  ion  plated  watchcases  could  be  identified  as 
"gold  plate"  or  "gold  plated." 

*'  As  notad.  no  comments  suggest  changing  the 
Watch  Cuidas'  current  minimum  thickness  safe 
harbors  for  gold  filled  watchcases  (three  one- 
thousands  of  an  inch  or  75  microns)  or  rolled  gold 
watchcases  (one  and  one-half  one  thousands  of  an 
inch  or  37.5  microns). 


equivajem  w  i  micron  of  23  karat  gold 
for  gold  electroplate),  **  or  (2)  the 
watchcase  has  a  gold  coating  at  least  5 
microns  thick  of  14  karat  gold  or  the 
equivalent  (i.e.,  it  satisfies  the  ISO 
standard). 

As  proposed,  the  term  "gold  plate" 
would  cover  a  broad  range  of 
watchcases  with  gold  coatings  that  may 
vary  considerably  in  thickness  and 
durability.  Accordingly,  to  ensure 
consumers  are  not  deceived  by  the  term 
"gold  plate,"  the  Commission  also 
proposes  that  the  actual  minimum 
thickness  and  fineness  of  the  gold 
plating  be  disclosed  in  microns  on  the 
watchcase  in  close  proximity  to  the 
mark  identifying  the  watchcase  as  gold 
plate.  (Because  the  ISO  standard 
requires  the  marking  of  the  "nominal 
thickness,"  the  Commission  seeks 
comment  on  whether  the  "nominal 
thickness"  or  the  actual  karat  fineness 
and  thickness  should  be  so  disclosed.) 

Finally,  the  Commission  proposes 
deleting  current  section  245.3(1),  which 
states  that  if  the  plating  is  not  of  a 
sufficient  thickness  as  to  render  lasting 
and  effective  service,  there  must  be  a 
disclosure  of  this  fact  on  a  tag,  label,  or 
other  printed  material  which 
accompanies  the  watch.  The 
Commission  believes  that  the  revised 
"safe  harbor"  provisions,  discussed 
above,  describe  non-deceptive  use  of 
certain  terms,  such  as  "gold  plate"  and 
make  this  provision  unnecessary. 

c.  Use  of  Terms  "Gold  Flashed"  and 
"Gold  Washed" 

The  JVC  proposed  adding  a  sentence 
to  the  definition  of  "gold  electroplate" 
in  section  245.3(f)  to  provide  that 
"[wjhen  the  gold  electrodeposit  is  less 
than  75  millionths  of  an  inch,  and  meets 
the  minimum  [10  karat]  fineness,  the 
case  may  be  marked  or  described  as 
'gold  flashed'  or  'gold  washed.' "  *^  The 
Watch  Guides  currently  do  not  permit 
use  of  the  term  "gold  flashed"  or  "gold 
washed,"  although  these  terms  are  used 
for  jewelry.  ** 

Several  commenters  opposed  the  use 
of  these  terms  for  watches,  for  various 
reasons.  '•■'  None  of  the  comments 
indicated  that  members  of  the  watch 
industry  currently  use  the  terms  gold 
washed  or  gold  flashed.  Further,  the 


**  Thus,  a  product  meeting  the  gold  electroplate 
thickness  requirement  could  be  marked  either  "gold 
electroplate"  or  "gold  plate." 

♦'  JVC  PotiUon.  §  23.25.  Section  IH.  (f). 

**  See  current  Guides  for  the  Jewelry,  Precious 
Metals,  and  Pewter  Industries.  16  CFR  23.4(cX4). 

*''  auzen  (228)  p.S:  AWA  (236)  p.2  (sUting  that 
the  terms  gold  flashed  and  gold  washed  suggest 
"something  impannanent  and  shoddy"  and  that 
"(dlifferent  technologies  permit  varying  thicknesses 
of  gold  to  produce  the  same  effect — a  durable 
covariog  of  cold  electroplate"). 


Commission  is  not  aware  of  any 
international  standard  for  gold  flashed 
or  gold  washed  watches. 

However,  under  the  current  Guides, 
manufacturers  of  watches  that  use  gold 
electrodeposit  in  amounts  too  small  to 
be  able  to  identify  the  watches  as  "gold 
electroplate"  are  unable  to  inform 
consumers  that  the  watch  contains  gold 
at  all.  The  Commission's  proposed 
revisions  to  the  gold  electroplate  and 
gold  plate  provisions  acknowledge  the 
technological  advances  and  allow 
manufacturers  of  watches  with  a 
thinner,  yet  durable  coating  of  gold  to 
indicate  to  consumers  that  the  item  is 
plated  with  gold.  Under  the  proposal, 
industry  members  could  apply  the  terms 
"gold  electroplate"  or  "gold  plate"  to 
watchcases  covered  with  gold  alloy  of  at 
least  23  karat  fineness  to  a  thickness  of 
at  least  1  micron  (40  millionths  of  an 
inch)  or  the  equivalent  (e.g.,  2  microns 
of  11.5  karat  fineness).  "There  is  no 
evidence  that  surface  deposits  of  gold 
alloy  of  less  than  40  millionths  of  an 
inch  are  sufficient  to  render  lasting  and 
effective  service  during  the  life  of  the 
watch.  Thus,  the  Conmiission  has  not 
included  a  provision  regarding  the  use 
of  the  terms  "gold  flashed"  or  "gold 
washed." 

3.  Vermeil 

The  JVC  proposed  a  standard 
definition  for  a  "vermeil"  watchcase  of 
a  silver  base  coated  with  gold.**  The 
JVC's  proposal  states  that  a  watchcase 
cannot  be  described  as  "vermeil"  unless 
it  has  a  sterling  silver  base,  with  a  gold 
coating  of  at  least  V4  of  1 ,000th  of  an 
inch  (approximately  19  microns)  of  lOK 
gold  or  better,  applied  either  by 
mechanical  bonding  or  electroplating. 
The  FRN  solicited  comment  on  this 
proposal. 

Most  comments  specifically 
addressing  vermeil  watchcases  agreed 
with  the  JVC's  proposed  standard 
without  stating  any  specific  reasons.** 
Other  comments  advocated  adopting  a 
vermeil  standard,  but  did  not  indicate 
whether  the  JVC's  proposal  was  the 
appropriate  standard  nor  did  they  offer 
an  alternative.^  Other  comments 
indicated  that  the  JVC's  vermeil 
standards  for  watches  differed  from  the 
JVC's  proposal  for  vermeil  jewelry.*' 


«  JVC  Petition.  $  23.25.  Section  HI.  (i). 

♦•  JMC  (1)  p.l;  Fasnacht  (4)  p.l:  Estate  (23)  p.1; 
Handy  (62)  p.l:  Newhouse  (76)  p.3;  MJSA  (226) 
p.lO;  and  AWA  (236)  p.2  (endorsing  the  JVC's 
vermeil  proposal  because  such  watches  "are  a 
distinct  product  and  should  be  subiact  to  specific 
standards"). 

"Phillips  (204):  Leach  (257)  p.6. 

"  Canada  (209)  p.  5  (advocating  the  same  vermeil 
standard  for  both  |e%velr>'  and  watchcases.  because 
the  term  would  be  better  understood  by  consumers 
~^  CoBtiniMd 
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The  inclusion  of  a  definition  of 
vermeil  could  help  prevent  deceptive 
uses  of  the  term,  to  the  extent  that 
consumers  expect  or  may  come  to 
expect  that  items  sold  as  vermeil 
conform  to  industry  usage  of  that  term. 
The  basic  premise  that  it  is  deceptive  to 
sell  a  product  identified  as  having  a 
specific  metallic  composition  when  it 
does  not  conform  to  consumer's 
expectations  of  characteristics 
associated  with  that  term  (e.g.,  quality 
and  durability) — apply  with  equal  force 
to  vermeil. 

None  of  the  comments,  however, 
establish  a  need  for  a  vermeil  standard 
for  watches.  Only  Japan  Watch  indicates 
that  there  is  current  production  of 
vermeil  watchcases,  but  it  does  not 
indicate  that  such  watches  are  being 
sold  in  the  United  States.  Accordingly, 
the  Commission  does  not  propose  to 
include  a  vermeil  standard,  because 
there  appears  to  be  no  need  to  do  so  to 
prevent  consumer  deception. 
4.  Silver  and  Silver-Plated  Watchcases 
Section  245.3(gj  states  that  use  of  the 
terms  "silver."  "sterling,"  or  "sterling 
silver"  is  deceptive  unless  the 
watchcase  contains  at  least  925  parts  per 
thousand  silver,  and  that  use  of  the  term 
"coin  silver"  is  deceptive  unless  it 
contains  900  parts  per  thousand  silver. 
Section  245.3(h)  states  that  watchcases 
"which  have  been  plated  or 
electroplated  with  silver  should  be 
marked  as  'silver  plate'  or  'silver  plated,' 
if  after  the  completion  of  all  finishing 
operations,  such  plating  is  of  sufficient 
thickness  to  withstand  normal  use  and 
last  throughout  the  estimated  life  of  the 
watch." 

The  JVC  proposed  adding  the 
following  sentence  to  this  section:  "The 
term  Sterling'  shall  not  be  applied  in 
any  maimer  to  a  silver-plated 
watchcase."  "  This  change  merely 
states  in  the  negative  what  is  stated 
affirmatively  in  sections  245.3(g)  and  (h) 
of  tke  current  Watch  Guides.  These 
provisions  are  derived  from  the  National 
Stamping  Act,  which  states  that 
silverplated  articles  shall  not  "be 
stamped,  branded,  engraved  or 
imprinted  with  the  word  'sterling'  or  the 
word  'coin,'  either  alone  or  in 
conjunction  with  other  words  or 
marks."  15  U.S.C.  297(a).  The 
Commission  believes  that  the  best  way 
to  convey  this  information  is  by  a  Note 


referencing  this  section  of  the  National 
Stamping  Act. 

5.  Metallic  Composition  of  Parts  of 
Watchcases 

Section  245. 3(k)  specifies  that 
watchcases  composed  of  parts  having 
different  metallic  compositions  shall  be 
marked  as  prescribed  for  watchcases, 
with  an  accompanying  explanation  of 
the  part  or  parts  to  which  such  markings 
or  descriptions  apply,  such  as  "14  K 
Gold  Filled  Bezel."  ''  Japan  Watch 
advocated  that  only  the  metallic 
composition  of  "major  parts"  (that  is, 
center,  bezel  and  back)  be  disclosed.'* 
Although  the  Commission  believes,  as 
noted  above,  that  it  would  probably  not 
be  unfair  or  deceptive  to  simply  fail  to 
mark  a  watch  as  to  metallic 
composition,  it  might  well  be  unfair  and 
deceptive  to  mark  part  of  a  watch  as, 
e.g.,  gold,  when  other  parts  are  not  gold 
but  are  similar  to  gold  in  appearance. 
Hence,  in  proposed  Guide  section 
245.3(d).  this  section  has  been  redrafted 
to  state  that  if  a  watchcase  is  composed 
of  parts  having  different  metallic 
compositions,  and  has  exposed  surfaces 
that  are  or  have  the  appearance  of  being 
metal,  a  mark  placed  on  the  product  that 
indicates  the  metallic  content  of  the 
product  should  be  closely  accompanied 
by  an  identification  of  the  parts  to 
which  the  mark  applies.  The 
Commission  requests  comment  on  this 
change. 

6.  Location  of  Markings  and 
Abbreviations:  Section  245. 3(m) 

Subsection  (m)  states  that  all 
markings  of  metallic  composition 
should  be  of  a  permanent  type  placed 
on  the  exterior,  exposed  siuface  of  the 
back  of  the  watchcase.  The  metallic 
composition  of  a  permanently  attached 
watchband,  however,  may  be  disclosed 
either  on  the  band  or  on  the  back  of  the 
watchcase.  The  JVC  proposed  no 
change,  but  the  FRN  solicited  comment 
on  the  section. 

Nearly  all  comments  that  specifically 
addressed  this  issue  supported  retaining 
the  current  marking  requirements." 
Other  comments  indicated  that  the 
section  prevents  misrepresentations  and 
lessens  the  chance  that  consumers 


receive  misinformation.'*  However,  the 
National  Stamping  Act  explicitly  allows 
marking  by  means  of  a  label  or  tag. 
Moreover,  a  marking  could  be 
satisfactory  if  it  is  somewhere  other  than 
on  the  back."  The  Commission 
proposes  deleting  the  portion  of 
subsection  (m)  that  requires  that  a  watch 
be  permanently  marked  and  that  it  be 
marked  on  the  back. 

Subsection  (m)  also  contains 
statements  about  the  conspicuousness  of 
markings  that  may  be  appropriate.  In 
addition,  subsection  (m)  states  that 
certain  abbreviations  may  be  used  (e.g., 
"R.G.F."  for  rolled  gold  plate)  but  that 
the  word  "electroplate"  may  not  be 
abbreviated.  In  the  proposed  Guides, 
these  issues  are  addressed  in 
subsections  245.3(c)(2)-(5).  The 
Commission  proposes  omitting  the 
prohibition  on  abbreviating  electroplate. 

7.  Misuse  of  Terms:  Section  245. 3(n) 

Section  245. 3(n)  of  the  current  Guides 
provides  that:  '"The  words  'gold,'  'karat,' 
'silver,'  'sterling,'  'coin.'  or  any 
abbreviation  thereof  either  alone  or  in 
conjimction  with  other  words  such  as 
'solid.'  'plate,'  'plated.'  'filled.' 
'electroplate,'  or  'electroplated'  or  any 
abbreviation  thereof  should  not  be  used 
as  a  marking  or  as  descriptive  of  a 
watchcase  or  part  thereof  in  labeling, 
advertising,  trade  names  or  otherwise  in 
a  manner  inconsistent  with  the 
provisions  of  this  section."  This 
subsection  could  be  read  to  make  the 
use  of  the  terms  discussed  in  other 
subsections  mandatory.  As  discussed 
above,  the  Commission  proposes 
revising  the  Guides  to  set  forth  safe 
harbors  (examples  of  marking  and 
descriptions  that  would  not  be 
considered  to  be  misleading)  and 
recognizes  that  there  may  be  other  non- 
deceptive  terms  that  could  be  used  to 
describe  an  item.  Because  subsection  (n) 
is  unnecessary  and  provides  no 
additional  information  to  the  reader,  the 
Commission  proposes  deleting  it. 

8.  Disclosures  in  Advertising:  Section 
245.3(o) 

Section  245. 3(o)  urges  disclosure  in 
advertising  and  promotional  material  of 
the  information  about  metallic 
composition  placed  on  industry 
products  in  conformity  with  section 
245.3.  when  failure  to  make  such  a 


if  UMd  ooosutontly):  Qtixwi  (22a)  p.3  (•tating  thai 
il  did  ao(  object  lo  •  vermeil  watchcases  slaadards. 
but  qaMlioning  why  it  should  be  significantly 
pmtm  than  the  JVC's  propoaed  venneil  lewelry 
•tandHd):  and  Sheafiar  (249)  p.5  (sUting  that  the 
miwimiim  vennatl  standard  shmild  be  the  same  for 
alJ  entities). 
"JVC  Pebtion.  $  23.2S.  Section  m.  (g) 


**  Current  section  245. 3(a)  specifies  that  certain 
parts,  such  as  springs,  that  are  necessarily  required 
to  be  of  some  base  metal,  may  be  excluded  in 
determining  the  metallic  content  of  ■  watchcases. 

^Comment  216,  p.3. 

"IMC  (1)  p.l:  Fasnacht  (4)  p.2:  EsUte  (23)  p.2: 
C&B  (30)  p.lO:  label  (47)  p.2;  Handy  (62)  p.6: 
ArtCarved  (155)  p.6;  Bales  (156)  p.ll;  IJA  (192)  p.5; 
Bedford  (210)  p.3;  and  Citizen  (228)  p.4  Canada 
(209)  p.S  stated,  without  explanation,  that  "this 
question  deaerves  further  review." 


MSibbings  (5)  p.2;  Bridge  (163)  p.3  (sUting  that 
"Imjarking  the  acuta)  metal  composition  of  each 
watch  case  on  the  watch  case  helps  prevent 
misrepresentation"). 

»'  See  USWC  (1 18)  p.l  (favoring  deleUon  of  the 
requirement  that  required  disclosures  be  made  on 
the  back  of  watchcases.  stating  out  that  casebacks 
may  have  ornamental  designs,  names  or  award 
engravings  on  them,  or  be  the  back  side  of  a  coin 
or  medallion,  or  have  transparent  glass  lenses). 
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disclosure  would  create  the  false 
impression  that  the  product  is  of  a 
certain  metallic  composition.  However, 
current  section  245.2  admonishes 
against  misrepresentation  in  general, 
including  misrepresentation  as  to 
"substance."  Thus,  the  Commission 
proposes  deleting  it. 

E.  Misrepresentation  as  to  Durability  or 
SuitabiUty:  Section  245.4 

This  section  informs  industry 
members  that  they  should  not 
misrepresent  the  characteristics  of  a 
product,  its  ability  to  resist  or  withstand 
damage  from  stated  causes,  or  its 
suitability  for  a  particular  use,  such  as 
a  chronometer  or  for  skin  diving. 
Although  neither  the  JVC  nor  the 
commenters  proposed  changes  to  this 
section,  commenters  did  propose 
changes  to  other  sections  that  the 
Conmiission  believes  are  best  addressed 
in  this  section. 

As  discussed  supra,  the  Swiss 
Federation  proposed  the  addition  of  a 
definition  for  "chronometer"  based  on 
the  ISO  standard,  which  would  require 
industry  members  to  test  and  obtain  a 
certificate  before  describing  a  watch  that 
keeps  time  with  precision  as  a 
chronometer.  No  evidence  has  been 
brought  to  the  Conmiission 's  attention 
indicating  that  consumers  believe  use  of 
the  word  "chronometer"  alone,  without 
any  reference  to  testing  and 
certification,  means  that  the  device  has 
been  tested  and  certified.  However, 
because  section  245.4  prohibits 
misrepresentation  of  chronometers,  the 
Commission  has  tentatively  determined 
to  take  into  account  the  international 
standard  that  exists  for  chronometers. 
Specifically,  the  Commission  proposes 
including  a  Note  to  section  245.4  stating 
that  conformity  to  the  ISO  definition 
constitutes  a  "safe  harbor"  for  a  claim 
that  a  watch  is  a  chronometer.  The 
Commission  seeks  comment  on  this 
change. 

AWI  and  Japan  Watch  asked  the 
Commission  to  expand  the  Guides  to 
include  definitions  and  tests  for  divers' 
watches,  and  Japan  Watch  suggested  the 
use  of  the  ISO  standard.**  The 
Commission  is  not  aware  of  any 
consumer  complaints  that  a  watch  sold 
as  a  diver's  watch  did  not  satisfy 
consumers'  expectations  of  what  a 
diver's  watch  is.  However,  because  there 
is  an  ISO  standard  concerning  divers' 
watches,  the  Commission  seeks 
comment  on  adding  a  Note  establishing 
the  ISO  standards  for  divers'  watches  as 
a  "safe  harbor"  and  seeks  comment  on 


this  change.  If  such  a  note  proves 
unnecessary,  the  Commission  proposes 
consohdating  section  245.4  into  245.2 
(Misrepresentation  in  general). 

F.  Misrepresentation  of  Protective 
Features:  Section  245.5 

Section  245.5(a)  is  repetitive  of 
section  245.4  in  that  it  cautions  against 
misrepresenting  the  ability  of  a  product 
to  withstand  or  resist  damage  or  other 
harmful  effects  from  stated  causes. 
However,  it  sj)ecifically  states  that  a 
product  should  not  be  described  as 
"shockproof."  "waterproof," 
"nonmagnetic."  or  "all  proof."  No 
comments  objected  to  this  provision, 
and  therefore,  the  Commission  has 
retained  it  in  the  proposed  Guides.  The 
Commission,  however,  seeks  comment 
on  whether  this  provision  is  necessary 
and  desirable. 

Section  245.5(a)  also  states  that 
products  may  be  described  as  "shock 
resistant,"  "water  resistant,"  or 
"antimagnetic"  if  they  withstand  tests 
described  in  the  appendix  to  the  Watch 
Guides.  The  JVC  proposed  no  changes  to 
this  section.  The  FRN  solicited 
conmient  on  whether  the  current 
definitions  and  tests  for  protective 
features  of  watchcases  (e.g.,  water 
resistance,  shock  resistance)  described 
in  this  section  should  be  retained. 

Most  commenters  who  addressed  this 
issue  favored  retaining  the  current 
definitions  and  tests. "Two  jewelry 
industry  members  suggested  updating 
the  tests,  but  did  not  explain  how  or 
why.  *o  Four  watch  industry 
commenters  suggested  revising  one  or 
more  of  the  tests  or  definitions. "  All  of 
these  commenters  appeared  to  view  the 
use  of  definitions  and  tests  in  the 
Guides  as  useful.  The  Swiss  Federation 
noted  that  consumers  cannot  easily 
confirm  that  watches  are  water  resistant, 
shock  resistant,  or  anti-magnetic. "  The 


»»AW1  (tt6)  p.l:  JCWA  (216)  p  3.  The  ISO 
sUndard  for  divers'  watches  is  ISO  6425— Divert' 
Watches. 


»Beimis  (22)  p.  2,  Qtizen  (228)  p.  4  (sUting  that 
there  is  no  evidence  that  watches  meeting  the 
current  standards  do  not  provide  "adequate 
performance"  and  stating  that  the  industry  has 
responded  to  the  market  by  selling  and  marking 
water  resistant  watches  for  specialized  uses):  AWA 
(236)  p.  2  (stating  that  there  is  no  evidence  of 
consumer  dissatisfaction  with  the  standards,  that 
the  standards  safeguard  against  problems  arising 
under  normal  conditions,  and  that  consumers 
requiring  watches  for  special  circumstances,  such 
as  diving,  can  purchase  products  marked  for  such 
purposes).  Eleven  members  of  the  jewelry  industry 
supported  the  existing  definitions  and  tests,  but  did 
not  explain  why.  |MC  (1);  Fasnacht  (4);  Sibbing's  (5) 
(stating  that  the  existing  definitions  and  tests  have 
worked  well  and  there  is  no  reason  to  change  them): 
Estate  (23):  label  (47);  Handy  (62):  McGee  (112): 
ArtCarved  (155)  p.  6  (supporting  established, 
published  standards  in  general):  Bales  (156):  LaPrad 
(181):  I)A  (192):  Laach  (2S7). 

•"Bridge  (163)  p.  3;  Bedford  (210)  p.  3. 

**  See  discussion,  below,  rtsgarding  the  comments 
of  Swiss  Federation.  Timex.  )CWA  and  AWI 

u  Comment  232,  p.  5. 


Swiss  Federation  and  japan  Watch, 
however,  recommended  substituting 
ISO  standards  in  some  instances  for 
those  currently  being  used.  The 
Commission  agrees  that  industry  is 
likely  to  need  guidance  with  respect  to 
what  constitutes  an  adequate  basis  for 
claiming  that  a  watch  is  water  resistant, 
shock  resistant,  or  anti-magnetic,  and 
that  the  creation  of  "safe  harbors"  for 
the  non-deceptive  use  of  these  terms  is 
beneficial  to  industry  and  consumers. 

1.  Water  Resistance  of  Watches 

Section  245.5(a)(2)  provides  that  the 
term  "water  resistant"  may  be  appUed 
to  an  industry  product  that  is 
sufficiently  impervious  to  water  and 
moisture  so  as  to  insure  that  it  will 
successfully  withstand  the  test 
described  in  paragraph  4  of  the 
appendix  to  die  Watch  Guides.  That  test 
requires  that  the  watch  being  tested  be 
immersed  in  water  for  specified  periods 
at  specified  pressures  and  not  admit  any 
water  or  moisture. 

The  Swiss  Federation  and  Japan 
Watch  recommended  adopting  the  tests 
used  in  ISO  Standard  2281-1990{E).«3 
ISO  Standard  2281  provides  two 
alternative  sets  of  tests.  One  uses  a 
water  pressure  test  and  involves 
immersion  in  water  for  specified 
periods  at  specified  temperatures.  The 
other  uses  an  air  pressure  test. 

Timex  contended  that  the  current 
water  resistance  test  is  outmoded  and 
unduly  burdensome.  It  advocated  a  test 
for  W8»er  resistance  that  would  expose 
watches  te  helium  pressure  equivalent 
to  water  pressure  at  15  pounds,  but 
recommended  considering  the  ISO 
standard  as  an  alternative.^  AWI  did 
not  specifically  reference  the  ISO  test, 
but  commented  that  the  test  for  water 
resistance  should  allow  for  testing  with 
new,  waterless  testers." 

Based  on  its  comparison  of  the  ISO 
standard  and  the  existing  test,  the 
Commission  is  satisfied  that  both 
methods  test  whether  pressure,  to  a 
level  consistent  with  ordinary  use  of  a 
water  resistant  watch,  results  in 
condensation  or  moisture  inside  the 
watch.  Based  on  the  widespread  use  of 
the  ISO  test,  and  its  apparent 
compatibility  with  the  purposes  and 
measure  of  success  of  section  245. 5's 
test  for  water  resistance,  the 
Commission  proposes  revising  section 
245.5  to  identify  safe  harbors  for  use  of 
the  term  "water  resistant"  for  watches 
that  satisfy  either  the  current  test  or  the 
requirements  of  ISO  2281. 


"Swiss  Federation  (232)  pp.  5. 21-22;  JCWA 
(216)  p.  3. 
M  Comment  239,  pp.6-7. 
» Comment  116,  p.l. 


Un  the  basis  of  the  limited 
descriptions  of  the  alternative  tests 
proffered  by  Timex  and  AWI,  the 
Commission  is  unable  to  evaluate 
whether  such  alternatives  would 
satisfactorily  measure  water  resistance. 

2.  Shock  Resistant  Watches 

Section  245.5(a)(1)  and  paragraph  3  of 
the  appendix  currently  require  that  to  be 
identified  as  "shock  resistant"  or  "shock 
absorbing,"  an  industry  product  must  be 
sufficiently  resistant  to  shock  to 
withstand  certain  shocks  equivalent  to 
being  dropped  from  a  height  of  three 
feet  onto  a  horizontal  hardwood  surface 
without  losing  more  than  60  seconds 
per  day  in  timekeeping  accuracy  or 
damaging  the  physical  condition  of  the 
product.  Timex  noted  that  the  current 
test  for  shock  resistance  applies  only  to 
mechanical  watches,  and  should  be 
expanded  to  cover  quartz  watches.** 
The  Swiss  Federation  and  Japan  Watch 
advocated  adopting  the  test  for  shock 
resistance  used  in  ISO  Standard  1413- 
1984(E).*^  The  ISO  uses  a  test  to 
simulate  the  shock  received  by  a  watch 
in  falling  one  meter  onto  a  horizontal 
hardwood  surface.  It  requires  that  the 
residual  effect  on  accuracy  of  quartz 
watches  not  exceed  2  seconds  per  day 
and  that  the  residual  effect  on  accuracy 
of  all  other  watches  not  exceed  60 
seconds  per  day.**  The  Swiss  Federation 
noted  that  the  ISO's  test  for  mechanical 
watches  does  not  differ  materially  from 
the  current  Guides.  The  test  for  quartz 
watches,  however,  imposes  a  stricter 
timekeeping  requirement  than  for 
mechanical  watches.** 

The  Commission  notes  that  quartz 
watches  apparently  are  inherently  more 
accurate  than  mechanical  watches  and 
therefore  are  held  by  the  industry  to  a 
higher  standard  of  minimum  accuracy. 
Accordingly,  consumers  expect  greater 
accuracy  from  inexpensive  quartz 
watches  than  they  do  from  inexpensive 
mechanical  watches.  Thus,  the 
Commission  proposes  updating  section 
245. 5's  test  to  incorporate  the  ISO 
residual  effect  standards  that  are  stricter 
for  quartz  watches  than  for  watches 
with  mechanical  movements. 

The  Commission  also  notes  that  the 
language  used  in  the  current  Guide's 
test  requires  observations  of  a  watch's 
daily  timekeeping  rate  in  language  that 
is  applicable  only  to  watches  with 
mechanical  movements  (i.e.,  the 
necessary  observations  are  to  be  made 
"one  hour  after  the  watch  has  been  fully 


wound").  Because  the  test  should  be 
applied  to  all  watches  claimed  to  be 
"shock  resistant"  or  "shock  absorbing," 
the  Commission  proposes  revising  the 
current  test  to  provide  that  the 
necessary  observations  are  made  either 
one  hour  after  a  watch  with  a 
mechanical  movement  has  been  fully 
wound  or  at  least  two  hours  after  a 
quartz  watch  has  been  functioning.  This 
approach  adopts  the  ISO  standard's  pre- 
test observations  of  accuracy  for  quartz 
watches. 

Because  many  watch  industry 
members  are  familiar  with  and  support 
retaining  the  current  test,  the 
Commission  proposes  identifying  two 
alternative  safe  harbors  for  sbock 
resistance:  the  current  test,  as  updated 
to  apply  to  quartz  watches,  and  ISO 
Standard  1413-1984(E).  Satisfying 
either  of  these  tests  would  be  a 
reasonable  basis  for  claims  of  shock 
resistance. 

3.  Antimagnetic  Watches 

Section  245.5(a)(3)  and  paragraph  5  of 
the  appendix  allow  an  industry  product 
to  be  described  as  "antimagnetic"  if  it 
is  designed  and  constructed  to  provide 
a  substantial  degree  of  protection 
against  magnetism  and  will  successfully 
withstand  a  test  that  places  it  in  a 
particular  electrical  field  under 
sp>ecified  conditions  without  altering 
the  daily  rate  of  the  watch  by  more  than 
15  seconds.  The  Swiss  Federation  and 
Japan  Watch  urged  adoption  of  ISO 
Standard  764-1984(E)  for  antimagnetic 
watches.  ^'^ 

The  ISO  standard  requires  placing  the 
watch  in  a  magnetic  field  of  a  specified 
intensity  generated  by  a  particular 
ap]3aratus  for  several  minute  long 
exposures.^'  For  mechanical  watches, 
the  residual  effect  must  not  exceed  30 
to  45  seconds  per  day  depending  upon 
the  size  of  the  watch;  for  quartz 
watches,  the  residual  effect  must  not 
exceed  1.5  seconds  per  day.^^ 

As  discussed  above,  quartz  watches 
generally  are  expected  to  be  more 
accurate  than  mechanical  watches.  The 
ISO  standard,  however,  permits 
mechanical  watches  today  to  be  less 
accurate  following  completion  of  the 
antimagnetism  test  than  the  test 
contained  in  the  current  Watch  Guides. 
Mechanical  watches  manufactured 
today  generally  may  not  be  as 
antimagnetic  as  mechanical  watches 
manufactured  thirty  years  ago,  because 
different  metals  are  used  today.  Thus, 


■*  Comment  239,  pp.6-7. 

•'S«riM  Federation  (232)  pp.  20-21:  (CWA  (216) 
p.3. 

••Horology— Shocli-retistuit  Watches.  ISO 
Slandatd  1413-1984  (E).  1 4 

••Coaunent  232,  p.21. 


'"Swiss  FederaUon  (232)  pp.S.  23,  )CWA  (216) 
p.3.  AWI  (116)  at  p.l,  supported  the  current 
definition  and  test. 

"  Horology— AnUmagnetic  Watches,  ISO  764- 
1904(E),  15. 

"W,  14.1.  4.2 


the  liiCJ  standard  retlecti  current 
industry  practice.  Accordingly,  the 
Commission  proposes  incorporating  the 
ISO  residual  effects  for  quartz  and 
mechanical  watches  into  the  current  test 
and  identifying  both  the  revised  test  and 
the  ISO  standard  as  safe  harbors  for 
claims  of  antimagnetism. 

4.  Pre-Sale  Explanations 

Section  245.5(b)  states  that  when  a 
watch  described  as  "shock  resistant," 
"water  resistant,"  or  "antimagnetic"  is 
sold  to  the  ultimate  consumer,  the  . 
description  should  be  accompanied  by  a 
statement  explaining  the  meaning  of  the 
term  and  the  care  and  maintenance 
required.  This  statement  should  also  be 
made  on  "any  point  of  sale  material 
describing  or  referring  to  the  watch 
having  the  designation  in  question  and 
on  a  label  or  tag  firmly  affixed  to  the 
watch  bearing  the  designation."  Timex 
requested  that  the  Commission  revise 
this  provision,  arguing  that  it  is  "clearly 
impractical"  in  mass  merchandising  and 
that  it  is  sufficient  to  provide  the 
explanation,  care,  and  maintenance 
statement  in  instruction  booklets  and 
catalogs. ^3 

The  Commission  has  tentatively 
determined  that  this  section  is  not 
necessary  to  prevent  unfair  or  deceptive 
practices  and  thus,  proposes  deleting 
the  provision.  Comment  is  sought  on 
this  change. 

G.  Proposed  "Deception  as  to 
Movements":  Section  245.6 

Section  245.6,  "Deception  as  to 
jewels,"  advises  industry  members  not 
to  misrepresent  the  number  of  jewels 
contained  in  a  watch,  or  that  a  watch  is 
"jeweled"  or  contains  a  jeweled 
movement.  Subpart  (a)  states  that 
industry  members  should  not  describe  a 
watch  as  "jeweled"  unless  the 
movement  contains  at  least  seven 
jewels,  each  of  which  protects  against 
wear  from  friction  by  providing  a 
mechanical  contact  with  a  moving 
point.  Subpart  (b)  states  that  industry 
members  should  not  refer  to  the  number 
of  jewels  contained  in  a  watch  "unless 
each  and  every  one  of  these  jewels" 
protects  against  wear  bom  friction  by 
providing  a  mechanical  contact  with  a 
moving  point.  Neither  the  JVC  nor  the 
commenters  proposed  changing  section 
245.6.  The  Commission  proposes 
retaining  these  provisions. 

The  Commission  also  proposes 
addressing  in  this  section  the  JVC 
proposal  regarding  quartz  watches.  The 
JVC  proposed  that  the  Guides  state  that 
"Industry  members  shall  not 
misrepresent  *   *   *  the  characterization 


"Comment  239.  p.ll. 


UMI 


of  a  watch  as  a  'quartz  watch.'  *  •  * 
[nor]  describe  a  watch  as  a  'quartz 
watch'  unless  a  silicon  oxide  ('quartz') 
crystal  contained  in  the  watch  serves 
the  purpose  of  dividing  time  and 
regulating  the  time  display  by  means  of 
vibrations  of  such  crystal  caused  by  its 
placement  into  an  electric  field."  '* 

Both  comments  that  specifically 
addressed  this  proposal  stated  that  the 
Guides  should  cover  quartz  watches  and 
endorsed  the  JVC's  proposal. ^s  Several 
other  comments  indicated  that  the 
Watch  Guides  should  be  updated  to 
reflect  the  existence  of  quartz  watches, 
but  did  not  specifically  address  the 
JVC's  proposal  concerning 
misrepresentation  of  quartz  watches.''* 

The  Commission  believes  the 
language  suggested  by  the  JVC  would  be 
helpful  to  the  industiy  and  to 
consuimers  by  discoiuBging  claims  that 
watches  with  mechanical  movements 
and  containing  some  amoimt  of  quartz 
as  a  decorative  featiu^  are  "quartz 
watches."  Both  consumer  expectations 
and  commercial  practice  in  the  watch 
industry  support  limiting  the 
description  "quartz  watch"  to  those 
watches  that  have  quartz  movements. 
Accordingly,  the  Conunission  proposes 
adding  a  new  paragraph  regarding 
quartz  watches  in  section  245.6,  and 
retitling  the  revised  section  "Deception 
as  to  movements"  to  reflect  its  broader 
applicability. 

H.  Misrepresentation  of  Accessories: 
Section  245. 7 

Neither  the  JVC  nor  the  commenters 
proposed  changes  to  section  245.7, 
which  admonishes  industry  members 
not  to  misrepresent  the  composition, 
quality,  or  other  material  fact  respecting 
watch  accessories.  Such  accessories,  as 
defined  in  section  245.1(c),  are 
products,  other  than  watch  bands,  that 
are  affixed  to  and  sold  with  watchcases 
or  watches  (e.g.,  bracelets,  pins,  or 
pendants).  As  discussed  supra,  the 
Commission  proposes  deleting  the 
definition  of  "accessories,"  in  section 
245.1(c)  of  the  current  Guides,  and 
expanding  the  definition  of  "watchcase" 
or  "case,"  in  proposed  Guides  section 
245.1(b),  to  include  any  permanently 
attached  accessory.  With  this  change, 
section  245.7  is  unnecessary;  section 
245.3,  which  covers  misrepresentation 
of  metallic  composition  of  watchcases, 
will  cover  all  such  permanently 
attached  accessories.  The  Commission 
proposes  deleting  section  245.7,  and 
adding  a  Note  following  the  definition 
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of  "watchcase"  that  states,  "Detaciiabie 
metallic  watch  bands  and  other 
accessories  of  the  detachable  type  are 
subject  to  the  provisions  of  the  Guides 
for  the  Jeweby,  Precious  Metals,  and 
Pewter  Industries,  16  CFR  Part  23." 

/.  Deceptive  Selling  of  Used.  Rebuilt,  or 
Secondhand  Products:  Section  245.8 

Section  245.8  requires  disclosure  of 
the  tact  that  an  industry  product  or  parts 
are  not  new,  or  are  used,  secondhand, 
rebuilt,  repaired,  or  refurbished.  The 
disclosure  must  be  made  in  all  product 
advertising,  on  the  product  or  a  label 
firmly  affixed  to  the  product,  and  on  the 
immediate  container  in  which  the 
product  is  sold  to  the  ultimate 
consumer.  Although  a  disclosure  of 
some  type  may  indeed  l>e  necessary  to 
prevent  unfairness  or  deception,  the 
Commission  no  longer  believes  that  the 
disclosure  is  adequate  only  if  it  is  on  the 
product  and  on  its  inmiediate  container. 
The  Commission  proposes  modifying 
this  provision  to  require  simply  that 
there  be  a  disclosiu^,  without  specifying 
how  it  must  be  made.  The  Conunission 
requests  comment  on  this  change. 

The  JVC  proposed  adding  a  second 
paragraph  to  this  section  that  would 
require  the  disclosure  to  all  subsequent 
buyers  of  any  alteration  to  a  watch 
manufactured  under  a  brand  name  or 
trade  name.  Such  alterations  would 
include  modification,  removal,  or 
addition  of  any  identifying  trademark, 
name,  number,  or  other  information  on 
any  part  of  a  trade  name  or  brand  name 
watch,  as  well  as  the  "unauthorized 
opening"  of  a  water  resistant  watch.  The 
person  making  such  an  alteration  would 
invalidate  the  existing  warranty,  become 
the  new  warrantor  of  the  watch,  and  be 
required  to  identify  whether  the 
warranty  is  full  or  limited.  The 
manufacturer  or  designer  of  a  brand 
name  or  trade  name  watch  would  have 
the  option  of  refusing  to  honor  its 
original  warranty,  if  it  discovers  that  a 
watch  presented  to  it  for  service  has 
been  so  altered  after  the  watch  left  the 
manufacturing  facility. ^^ 

The  FRN  sought  comment  on  the 
JVC's  proposal.  Several  comments  irom 
members  of  the  jewelry  industry 
supported  the  proposal  with  little  or  no 
explanation.'"  One  jeweler  opposed 


changing  section  245.8,  but  provided  no 
reason.'^  other  jewelry  industry 
comments  expressed  qualified  support 
for  the  JVC's  proposal,  but  either 
opposed  any  provision  that  would 
invalidate  a  warranty  by  mere  battery 
replacement  or  requested  clarification  as 
to  the  definition  of  "unauthorized 
opening"  of  a  water  resistant  watch.«<» 

No  watch  industry  commenter 
expressed  support  for  the  JVC's  proposal 
in  its  entirety.  Both  Timex  and  Citizen 
opposed  all  of  the  JVC's  proposed 
warranty  provisions,  arguing  that  such 
provisions  conflict  virith  the  Magnuson 
Moss  Warranty  Act,  15  U.S.C.  2301  et 
seq.'^  Timex  pointed  out  that  "[tjhe 
watch  warranty  may  specify  this 
limitation  without  need  for  establishing 
an  industry  standard."  *2 

Several  watch  industry  commenters 
strongly  opposed  the  JVC's  proposal  that 
any  person  who  opens  a  "water 
resistant"  watch  without  authorization 
invalidates  the  warranty  and  becomes 
the  warrantor.  Three  pointed  out  that 
any  com{>etent  watch  repairer  should  be 
able  to  replace  a  battery  without  being 
authorized  by  the  manufacturer  of  the 
watch.»3  AWI  questioned  whether  the 
U.S.  Customs  Service's  routine 
inspection  for  interior  marks  on  watches 
would  invalidate  the  manufacturer's 
warranty  imder  the  JVC's  proposal.** 
Similarly,  the  Swiss  Federation 
submitted  that  the  unauthorized 
opening  of  a  water  resistant  watch  is 
better  provided  for  in  the  warranty 
itself,  rather  than  by  substituting  the 
retailer  for  the  warrantor.^s 

Only  two  watch  industry  commenters 
specifically  addressed  the  aspects  of  the 
JVC's  proposal  pertaining  to  alteration 
of  trademarks  ^  or  brand  names. 
Because  section  245.9  of  the  Guides 
currently  advises  industry  members  not 
to  imitate,  simulate,  obliterate,  conceal, 
or  remove  trade  names,  tags,  or  other 
disclosures  on  watches  under 
circim:istances  having  the  capacity  and 
tendency  to  deceive  the  ultimate 
consmner  as  to  the  manufacturer's 
identity,  the  product's  origin,  or  in  any 
other  material  respect,  the  portion  of  the 
JVC  proposal  dealing  with  alteration  of 
a  trademark  or  tradename  is  discussed 
in  more  detail  infra  in  conjimction  with 


"  JVC  PeUtjOn,  523  29 
'»AWA  (238)  p  2;  QUien  (228)  pp.  2.  5. 
'•SwiM  Fedantion  (232)  pp.  21,  2S-29;  Timax 
(239)  pp.  6.  S, 


"JVC  Petition.  S 23.31. 

'•Sibbings  (5)  p  2  (particularly  supported 
section  dealing  with  alteration  of  the  watch  to  avoid 
harming  the  reputation  of  brand  name  watches): 
Estate  (23)  p.  2:  GAB  (30)  p.  10:  Jabel  (47)  p.  2 
("disclosure  is  a  good  thing"):  Handy  (62)  p.  10: 
ArtCarved  (155)  p  6  (both  the  consumer  and  the 
manufacturer  need  to  be  protected  from  a  third 
party);  Bridge  (163)  p  3;  Bedford  (210)  p.  3  (noUng 
thai  disclosure  should  also  be  made  if  a  diving 
watch  will  no  longer  be  useable  as  such):  Leach 
(257)  p.  6. 


^Fasnacht(4)p.  1. 

"Battery  replacement:  JMC  (1)  p.  1:  Solid  Gold 
(261)  p.  3.  Authorization:  McCee  (112)  p.  5;  IJA 
(192)  p.  5. 

•>  Timex  (239)  pp.  »-9;  Gtizen  (228)  p.  4. 

n  Comment  239.  p.  9. 

"Banrus  (22)  p.  1:  USWC  (118)  p.  1:  Qtizen  (228) 
p.  4. 

M  Comment  116.  p.  1. 

**Commant  232.  p  38. 

••Benrus(22)p.  1:  Newhou*e(76)  p.  3 
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section  .i45.9.  Ihc  reuiaiaiiig  pdiU  of 
the  JVC  proposal  are  discussed  below. 

Warranty  Disclosure 

There  is  no  information  indicating 
that  the  JVC's  proposed  warranty 
provisions  are  needed  to  prevent  unfair 
or  deceptive  acts  or  practices  under 
section  5  of  the  FTC  Act,  or  to  lessen  the 
burdens  of  existing  regulation.  The 
JVC's  proposal  essentially  would  require 
that  consumers  wishing  to  maintain  the 
manufacturer's  original  warranty  use 
only  authorized  dealers  to  repair  brand 
name  or  trade  name  watches.  This 
would  limit  competition  for  watch 
repair,  including  simple  replacement  of 
batteries.  It  also  would  conflict  with  the 
Magnuson-Moss  Warranty  Act's 
prohibition  on  tie-in  sales  provisions  in 
warranties,  unless  the  manufacturer 
offering  the  warranty  sought  and 
obtained  a  waiver.*^ 

More  narrowly  drawn  language  could 
help  the  industry  avoid  practices  that 
the  Commission  is  likely  to  view  as ' 
unfair  and  deceptive.  In  Zale  Corp.,  77 
F.T.C.  1098  (1970),  the  Commission 
determined  that  representing  a  watch  as 
guaranteed  or  under  warranty  is 
deceptive  if  the  seller  knows  or  has 
reason  to  know  that  the  guarantee  or 
warranty  does  not  apply  to  the  watch."* 
The  Commission  believes  that  it  would 
assist  the  watch  industry  in  complying 
with  section  5  of  the  FTC  Act  to  include 
a  specific  warning  in  section  245.8 
(revised  section  245.7)  that  a  seller 
should  not  mislead  consumers  into 
believing  that  a  watch  which  has  been 
altered,  repaired,  rebuilt,  or  refurbished 
is  covered  by  the  manufacturer's 
guarantee  or  warranty  when  the  seller 
knows  or  has  reason  to  know  the  watch 
is  not  guaranteed.  The  Commission 
solicits  comment  on  this  change. 

Used  Disclosures 

The  Swiss  Federation  also  proposed  a 
revision  of  section  245.8 — i.e.,  it 


"  See  MagnusoD-Moss  Warranty  Act — Federal 
Trade  Commission  Improvements  Act,  15  U.S.C. 
2302(c).  It  is  possible,  however,  that  a  seller  of  a 
warranted  watch  could  become  a  co-warrantor 
under  Magnuson-Moss.  Certain  actions  and 
representations  may  make  sellers  of  warranted 
products  co-warrantors  under  Magnuson-Moss.  If 
under  state  law  such  a  seller  is  deemed  to  have 
adopted  any  written  affirmation  of  fact,  promise,  or 
undertaking  with  regard  to  a  watch  covcved  by  a 
written  warranty  16  CFR  700.4 

**The  Commission  alleged,  among  other  things, 
that  the  failure  of  a  retail  watch  seller  to  disclose 
that  the  original  watch  movement  had  been 
removed  from  a  particular  manufacturer's 
watchbase  misled  purchasers  into  believing  that  the 
watch  was  the  original,  unaltered  product  of  that 
manufacturer  The  complaint  also  alleged  that,  as  a 
result,  many  watch  manufacturers  did  not  honor 
their  guarantees  covering  the  original  watcbas.  and 
purrhiiafi  «r«re  misled  into  believing  thai  the 
manufacturen  would  honor  their  guarantee*. 


requested  that  the  Commission  define  a 
"used"  watch  so  that  unscrupulous 
merchants  do  not  make  deceptive 
consumer  sales.^^  It  proposed  that  the 
Guides  provide  that  a  purchaser  may 
return  a  product  to  the  original  place  of 
purchase  within  a  specified  number  of 
days  and  the  merchant  may  later  resell 
it  as  new.  Even  products  returned 
during  this  period,  however,  may  not  be 
resold  as  "new"  if  they  bear  obvious 
signs  of  wear.^  A  watch  would  be 
"used"  when  it  is  sold  under  conditions 
that  begin  the  running  of  the 
manufacturer's  warranty,  i.e.,  to 
unauthorized  retailers  posing  as 
consumers,  or  when  it  is  returned  after 
the  specified  number  of  days.  The  Swiss 
Federation  warned  that  watches  sold  or 
returned  imder  these  conditions  "are 
often  modified,  damaged,  or  otherwise 
presented  for  resale  under 
circumstances  that  facilitate  consumer 
deception." '1 

AWA  proposed  an  amendment  to 
section  245.8,  which  is  nearly  identical 
to  that  suggested  by  the  Swiss 
Federation,^^  and  which  states  in  part: 

A  watch  or  any  part  thereof  is  used  or 
secondhand: 

(a)  At  any  time  after 

(i)  Its  original  sale  or  transfer  to  a 
purchaser  by  a  retail  seller,  or 

(ii)  Immeaiately  after  any  sale  or 
transfer  that  initiates  the  running  of  a 
manufacturer's  warranty,  unless  the 
purchaser  or  transferee  returns  the 
watch  to  the  same  retail  seller  in  new 
and  unused  condition  within  15  days 
from  the  date  of  sale  or  transfer  to  such 
purchaser  or  transferee. 

(b)  Immediately  after  any  sale  or 
transfer  that  voids  a  manufacturer's 
warranty; 

(c)  If  its  case,  movement  or  serial 
numbers,  or  other  distinguishing 
numbers  or  identification  marks  or  trade 
names  or  trade  marks  have  been  erased, 
defaced,  removed  or  altered; 

(d)  If  any  serial  numbers, 
identification  marks,  trade  names  or 
trade  marks  have  been  concealed  under 
circumstances  having  the  capacity  or 
tendency  of  deceiving  the  ultimate 
consumer  as  to  the  identity  of  the 
manufacturer,  origin  of  the  product,  or 
in  any  other  material  respect; 


"Comment  232,  pp.5.  31. 

•o/d.  at  30. 

"W 

"  Comment  236,  p.4.  The  only  substantive 
differences  between  the  Swiss  Federation  did  not 
specify  the  number  of  days  during  which  a  watch 
must  be  returned  to  the  retail  seller  to  be  reaoid  as 
new.  and  the  Swiss  Federation  would  add  language 
stating  that  "this  return  exception  will  not  apply, 
and  the  watch  will  be  deemed  as  used,  if  it  bears 
obvious  signs  of  wear."  Comment  232.  p.31.  The 
Swiss  Federation  noted  that  some  states  have 
statutes  "controlling  this  question."  Id.  at  30  n.16. 


(e)  if  it  is  rebuilt,  repaired,  refinished 
or  reconditioned,  or  contains  parts  that 
are  used,  secondhand,  replaced,  rebuilt, 
repaired,  refinished.  or  reconditioned, 
whether  such  rebuilding,  replacing, 
repairing,  refinishing  or  reconditioning 
has  been  done  by  the  retail  seller  or 
another  person.^^ 

Citizen  opposed  AWA's  proposed 
definition  of  "used  or  secondhand"  as 
arbitrarily  specifying  a  15  day  return 
period.  "Specifying  any  return  period 
would  impose  an  impossible  burden  on 
retailers  and  would  result  in  the  FTC's 
obligation  to  micro  manage  their  return 
policies."**  Further,  to  the  extent  that  a 
sale  or  transfer  voiding  a  manufacturer's 
warranty,  or  the  alteration  or 
concealment  of  serial  numbers,  should 
be  considered  "unfair."  they  should  be 
addressed  separately,  not  deemed  to 
render  a  product  "used"  or 
"secondhand."*^ 

The  Commission  believes  that  the 
proposed  revisions  to  current  section 
245.8  (now  245.7)  (i.e..  advising  against 
misleading  consumers  as  to  the  coverage 
of  the  manufacturer's  warranty) 
adequately  address  most  of  the  concerns 
expressed  by  the  Swiss  Federation  and 
the  AWA,  without  placing  unnecessary 
burdens  on  the  industry.  That  portion  of 
their  proposals  that  deals  with  removal 
of  trade  names  or  other  identification 
marks  is  discussed  below. 

/.  Deceptive  Imitation,  Obliteration,  or 
Concealment  of  Names,  Trademarks,  or 
Marks:  Section  245.9 

Current  section  245.9  advises  industry 
members  not  to  imitate  or  simulate 
competitors'  tradenames  or  trademarks, 
and  not  to  obliterate,  conceal,  or  destroy 
any  disclosures  on  watch  products  or 
their  containers  under  circumstamces 
that  would  tend  to  deceive  ultimate 
consumers  as  to  the  manufacturer,  the 
country  of  origin,  or  in  any  other 
material  respect. 

The  JVC  proposed  no  changes  to 
section  245.9.  However,  as  noted  above 
in  the  discussion  of  section  245.8.  it  did 
propose  an  addition  to  section  245.8 
that  would  require  the  disclosure  to  all 
subsequent  buyers  of  any  alteration  to  a 
watch  manufactured  under  a  brand 
name  or  trade  name,  including 
modification,  removal,  or  addition  of 
any  identifying  trademark,  name, 
number,  or  other  information  on  any 
part  of  such  a  watch.  Benrus  and 
Newhouse  supported  this  proposal.** 


"Comment  236.  p.6. 
►•Comment  228.  p.6. 

*"  Benrus  (22)  p.l  (stating  that  alteration  of  a  trade 
name  should  not  be  permitted,  nor  alteration  of  a 
brand  name  to  deceive  the  purchaser):  Newhouse 
(76)  p.3  (stating,  without  explanation,  that 
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Citizen  commented  that  the  JVC's 
proposed  disclosures  would  be 
unworkable,  pointing  out  that  the 
premium  and  award  incentive 
industries  frequently  add  their  clients' 
trademarks  to  industry  products  and 
importers  frequently  add  stones  to 
watches  that  are  imported  with  empty 
settings." 

Several  commenters  suggested  that 
the  Commission  add  counterfeiting  to 
section  r.45.9's  list  of  prohibited 
activities,  proscribe  both  advertising 
and  trafficking  in  counterfeit  watches, 
and  incorporate  by  reference  the 
language  of  the  1984  Trademark 
Counterfeiting  Act,  18  U.S.C.  2320. *• 
Citizen  commented  that  the  existing 
prohibition  against  the  imitation  or 
simulation  of  trademarks  of  competitors 
"•  '  *  under  circumstances  having  the 
capacity  and  tendency  of  deceiving  the 
ultimate  consumer"  conflicts  with  the 
Lanham  Act  and  the  1984  Trademark 
Counterfeiting  Act.^^ 

The  comments  correctly  note  that, 
unlike  the  FTC  Act.  the  1984  Trademark 
Counterfeiting  Act  defines  "traffic" 
within  the  context  of  defining  a  federal 
criminal  offense  that  may  occur  simply 
by  obtaining  control  of  goods  or  services 
bearing  a  counterfeit  mark  with  intent  to 
transport,  transfer,  or  dispose  of  such 
items  as  consideration  for  anything  of 
value.  100  Thus,  the  1984  Trademark 
Counterfeiting  Act  has  made  many  of 
the  activities  described  in  section  245.9 
of  the  Guides  criminal. 'O'  Moreover,  the 
Anticounterfeiting  Consumer  Protection 
Act  of  1996,  Public  Law  No  104-153 
(1996),  recently  strengthened  the 
provisions  of  the  1984  Trademark 
Counterfeiting  Act.  In  addition, 
although  not  all  "passing  off'  might  be 
defined  as  counterfeiting,  private 
remedies  for  these  actions  exist  under 
the  Unham  Act,  15  U.S.C.  1051. '"^ 


alteration  of  a  brand  name  should  be  considered 
counterfeiting  under  the  Guides). 

■'Comment  228,  p.4  (stating  also  that  even  the 
addition  of  a  label  or  tag  for  inventory  purposes 
might  be  an  alteration  subject  to  disclocure  under 
the  JVC's  propoMl). 

»•  AWA  (236)  pp.  5-6;  Swiss  FedaraUon  (232)  p.5, 
p.33;  aUzen  (228)  p.6. 

••Comment  228.  p.2.  Citizen  further  contended 
that  section  2«5.9  implies,  in  conflict  with 
trademark  law.  that  it  would  be  acceptable  to 
imitate  or  simulate  a  trademark  if  disclosure  is 
made.  Id.  This  intarpretation  is  not  supported  by 
the  text  of  section  245.9. 

•"ieU.S.C2320. 

»<»  In  particular,  section  43(a)  of  the  Lanham  Act, 
15  U.S.C.  1125(aKl).  provide*  a  dvil  remedy  when 
a  person  uses  in  commence  "any  word,  tens,  name, 
symbol,  or  device,  or  any  combination  thereof  or 
any  false  designation  of  origin,  falsa  or  misleading 
description  of  fact,  or  false  or  misleading 
representation  of  fact,  which  (A)  is  likely  to  causa 
confusion,  or  to  cause  mistake,  or  to  deceive  as  to 
the  affiliation,  connection,  or  association  of  such 


Guides,  as  stated  in  16  CFR  Part  17, 
are  "administrative  interpretations  of 
laws  administered  by  the  Commission 
for  the  guidance  of  the  public  in 
conducting  its  affairs  in  conformity  with 
legal  requirements."  They  are  meant  to 
"provide  the  basis  for  voluntary  and 
simultaneous  abandonment  of  unlawful 
practices  by  members  of  the  industry." 
Id.  The  actions  described  in  section 
245.9  are  illegal  under  criminal  and 
civil  statutes  other  than  section  5  of  the 
Federal  Trade  Commission  Act. 
Moreover,  pmsons  engaging  in  these 
actions  in  spite  of  the  criminal  and  civil 
statutes  prohibiting  them  are  not  likely 
to  voluntarily  abandon  these  practices 
because  the  Guides  state  that  they  are 
also  illegal  under  section  5  of  Federal 
Trade  Commission  Act.  Therefore  the 
Commission  believes  that  it  may  be 
uimecessary  to  continue  to  advise  the 
watch  industry  that  the  activities 
described  in  section  245.9  of  the  Guides 
are  illegal  under  section  5  of  the  Federal 
Trade  Ck)mmission  Act.  The 
Commission  proposes  deleting  section 
245.9  from  the  Guides,  and  seeks 
comment  on  this  change. 

K.  Disclosure  of  Foreign  Origin:  Section 
245.10 

Section  245.10  advises,  in  subsection 
(a),  that  watches  with  movements  or 
movement  parts  of  foreign  origin  should 
not  be  offered  for  sale  or  sold  without 
a  clear  and  conspicuous  disclosure  of 
the  country  (or  countries)  of  origin  of 
the  movement.  This  section  further, 
specifies  that  the  country  of  origin  of  the 
movement  depends  upon  two  factors: 
(1)  Where  the  movement  is  assembled 
and  (2)  the  origin  of  the  parts  used  in 
assembling  the  movement.  Under 
section  245.10(b)(1),  if  the  movement  is 
assembled  in  the  same  foreign  country 
in  which  movement  parts  constituting 
50%  or  more  of  the  cost  to  the  assembler 
of  all  the  parts  of  the  movement  have 
been  manufactured,  the  name  of  that 
country  alone  may  be  used  to  designate 
the  origin  [e.g.,  "Swiss  Made").  Under 
section  245.10(b)(2),  if  movement  parts 
constituting  50%  or  more  of  the  cost  to 
the  assembler  of  all  the  parts  of  the 
movement  have  been  manufactured  in  a 
single  country  different  from  the 
country  in  which  the  movement  is 
assembled,  the  names  of  both  coimtries, 
and  no  other  country,  are  used  to 
designate  the  country  of  origin  of  the 
movement  (e.g.,  "Assembled  in  France 
from  Swiss  parts").  Under  section 
245.10(b)(3),  if  the  movement  is 


person  with  another  person,  or  as  to  the  origin, 
sponsorship,  or  approval  of  his  or  her  goods, 
services,  or  commercial  activities  by  another 
pefson." 


assembled  in  one  country,  but 
movement  parts  constituting  50%  or 
more  of  the  cost  to  the  assembler  of  all 
the  parts  of  the  movement  have  not  been 
manufactured  in  a  single  other  country, 
only  the  name  of  the  country  of 
assembly  is  to  be  used,  with  a  disclosure 
that  the  parts  are  partially  foreign, 
imported  or  domestic,  as  the  case  may 
be  (e.g.,  "Movement  assembled  in  the 
United  States  from  domestic  and 
imported  parts"). 

The  JVC  did  not  propose  any  changes 
in  this  section.  However,  based  on  the 
comments,  changes  in  international 
trade,  and  consumer  awareness  of 
changes  in  the  marketplace  since  the 
Guides  were  promulgated,  the 
Ck}mmission  believes  that  it  is  no  longer 
necessary  to  continue  to  retain  Section 
245.10  or  to  otherwise  address  origin 
issues  in  the  Guides.  Section  245.2  of 
the  Guides,  however,  will  continue  to 
advise  that  misrepresentation  of  country 
of  origin  is  unfair  and  deceptive. 

In  the  past,  failure  to  disclose  foreign 
origin  has  been  found  to  violate  section 
5  of  the  FTC  Act.  Commission  cases 
have  held  that  consumers  generally 
expect  to  see  country  of  origin  marks  on 
imported  goods  (because  section  304  of 
the  Tariff  Act  of  1930.  19  U.S.C.  1304. 
has  required  such  marks  on  goods 
entering  the  country  for  many  years), 
and  that  consumers  assume  a  product 
without  such  marking  was 
manufactured  in  the  United  States. 
Commission  cases  finding  that  a 
substantial  number  of  consumers 
interpret  the  absence  of  country  of 
origin  marking  to  mean  that  a  product 
was  made  in  the  U.S.  are  based  on 
evidence  of  consumer  perceptions  in  the 
1960s  or  earlier. 

In  Manco  Watch  Strap  Co.,  60  F.T.C. 
495,  514-515  (1962),  the  Commission 
created  a  rebuttable  presumption  that 
the  absence  of  a  country  of  origin  label 
would  lead  consumers  to  believe  the 
item  was  made  in  the  United  States.  In 
the  Commission's  reexamination  of  its 
Made  in  USA  policy,  the  Commission 
sought  comment  on  whether  this 
presumption  continues  to  be  valid.  61 
FR  18600  (Apr.  26.  1996).  The 
Commission  found  that  "manufacturing 
and  the  sourcing  of  components  have 
become  increasingly  global  in  nature, 
and  that  consumers  appear  to  be 
increasingly  aware  that  goods  they  buy 
are  produced  throughout  the  world."  62 
FR  25020,  25046  (May  7,  1997).  The 
Commission  determined  that  it  is  no 
longer  appropriate  to  retain  this 
presumption,  and  stated  that  disclosure 
of  foreign  origin  on  uinmarked  goods  is 
required  "only  if  there  is  some  evidence 
that,  with  respect  to  the  particular  type 
of  product  at  issue,  a  significant 
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minority  ut  coiisuniors  viuws  country  of 
origin  as  material  and  believes  that  the 
gooids  in  question,  when  unlabeled,  are 
domestic."  62  FR  25020,  25047. 

With  respect  to  watches,  the  evidence 
indicates  that  the  country  of  origin  of  a 
watch  is  still  a  material  claim  for  many 
consiuners.'"'  However,  it  is  not  certain 
that  today  a  significant  number  of 
consumers  acting  reasonably  would 
believe  that  a  watch  without  country  of 
origin  marking  is  of  U.S.  origin. 
Although  some  watches  are  assembled 
in  the  United  States  from  imported 
parts,  virtually  no  watches  are  made  in 
the  United  States  with  domestic 
parts.'"*  Consequently,  it  may  not  be 
reasonable  for  consumers  to  assume  that 
unmarked  watches  are  domestic,  and  it 
may  not  be  deceptive  for  a  seller  to  fail 
to  mark  a  watch  with  its  country  of 
origin."" 

Nevertheless,  because  of  Customs 
regulations,  all  watches  imported  into 
the  United  States  are  required  to  contain 
marks  indicating  country  of  origin.  The 
current  Guides  require  the  disclosure  of 
more  information  than  is  required  by 
Customs — I.e.,  the  origin  of  the  parts  of 
the  movement.'"*  (Both  Customs  and 
the  Guides  regard  the  movement  as  the 
"guts"  of  the  watch,  but  Customs  does 
not  require  disclosure  of  the  origin  of 


""  A  recent  survey  submined  by  the  Swiss 
Federation  found  that  about  49%  of  the  respondents 
considered  the  country  of  origin  of  a  watch  either 
"very  important"  or  "somewhat  important  " 
Comment  232.  p.  12.  Exhibit  4. 

10*  Swiss  Federation  (232)  p.  7  n.  4.  Several 
ooaments  ad di eased  the  issue  of  whether  watches 
MMOibled  in  U.S.  poaaessions  could  be  marked 
"Made  in  USA."  Qtizen  (228)  p.  6.  Svriss 
Federation  (232)  Exhibit  S.  pp.  4-S.  Section 
24S.10(a)(4)  of  the  Watch  Guides  defines  "United 
Sutaa"  to  include  the  states,  the  District  of 
Columbia.  Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam,  and  American  Samoa.  As  noted  above,  the 
Commission  proposes  deleting  §  245.10  entirely. 
With  respect  to  "Made  in  USA"  claims,  the 
Commission  is  examining  its  standard  for  such 
claims,  and  bas  proposed  guides  addressing  such 
claims,  in  a  separate  proceeding.  (See  62  FR  25020. 
May  7.  1997).  The  Commission's  proposed  Guides 
for  the  Use  of  U.S.  Origin  Claims  apply  (with 
certain,  specified  exceptions)  to  all  products, 
including  watches,  and  thus,  eliminate  the  need  for 
the  Watch  Guides  to  contain  separate  admonitions 
as  to  the  use  of  "Made  in  USA."  62  FR  25020, 
25047  (May  7.  1997). 

■o'  Commission  cases  have  long  recognized  that, 
for  some  products,  disclosure  of  foreign  origin  is 
not  requirml.  L  Heller (r  Son.  Inc.. 47  F.TC.  34 
(1950).  affd.  191  F  2d  954  (7th  Or  1951)  (finding 
that  the  public  interest  does  not  require  disclosure 
of  the  origin  of  a  foreign  product  of  a  type  not 
produced  in  the  United  States,  such  as  cultured 
pearls,  natural  pearls,  or  diamonds). 

"**  Customs  regulations  relating  to  country  of 
origin  emanate  primarily  from  section  304  of  the 
Tariff  Act  of  1930  ("Tariff  Act"),  as  amendad,  19 
use.  1304.  The  Tariff  Act  of  1930.  as  amended. 
and  Customs'  implemwtting  regulations  provide 
that  every  article  of  "foreign  origin,"  or  it5 
container,  imported  into  the  US  must  be  marked 
in  a  conspicuous  place  with  the  name  of  the 
country  of  origin  of  the  article. 


the  parts  of  the  movement;  rather,  it 
requires  disclosure  of  the  country  of 
assembiy  of  the  movement.'"') 
However,  in  the  interest  of 
harmonization  of  foreign  origin 
markings  generally  and  because  country 
of  origin  of  movement  parts  may  no 
longer  be  material  to  consumer 
purchasing  decisions,  the  Commission 
has  tentatively  determined  that  the 
Watch  Guides  should  not  require 
disclosure  of  the  origin  of  movement 
parts.'"* 

Finally,  the  Swiss  Federation  objected 
to  certain  markings  currently  allowed  by 
Customs  and  by  the  Guides  and 
submitted  survey  evidence  suggesting 
that  these  marks  may  sometimes  be 
misleading  because  they  imply 
incorrectly  that  a  watch  was  encased 
and  inspected  in  the  named  country.  It 
recommended  that  use  of  the 
unqualified  name  of  a  country  and  use 
of  the  name  of  a  country  with  the  word 
"Made"  be  reserved  for  watches  that 
contain  movements  manufactured  in  the 
specified  country  and  that  are 
completed  [i.e.,  encased  and  inspected) 
in  the  same  country.  It  argued  that  the 
origin  of  a  finished  watch,  rather  than 
the  origin  of  the  movement  alone, 
significantly  influences  consumers' 
purchasing  decisions.'"*  The  survey 
evidence  it  cited  showed  that  U.S. 
consumers  would  prefer  to  buy  a  watch 
manufactured  in  Swritzerland,  rather 


lo^  Three  commenters  (Citizen  (228)  p.  2:  Swiss 
FederaUon  (232)  p.  17,  Timex  (239)  pp.  5-6)  stated 
that  the  current  Guides'  country  of  origin  provisions 
conflict  with  Customs'  marking  requirements  and 
urged  that  they  be  harmonized.  With  the  exception 
of  the  use  of  the  word  "assembled,"  which  Customs 
does  not  generally  view  as  sufficient  to  indicate  the 
country  of  origin  (see  HQ  735251  (Oct  7.  1993), 
1993  U.S.  CUSTOMS  HQ  LEXIS  1144),  it  appears 
that  Customs'  and  FTC  country  of  origin  marking 
requirements  for  watches  already  are  consistent. 
albeit  not  identical.  Except  for  watches  that  are 
assembled  abroad  of  U.S.  origin  parts.  Customs  has 
not  viewed  the  term  "assembled  in"  as  sufficient  to 
indicate  the  country  of  origin.  Id.  Generally, 
watches  can  be  marked  "Made  in,"  "Product  of," 
just  with  the  name  of  the  country  of  origin,  or  with 
the  word  "Movement"  or  the  abbreviation  "MVT" 
with  the  name  of  the  country  of  origin.  Id.;  HQ 
734758  (Mar.  1.  1993).  However,  in  the  Federal 
Register  notice  of  )une  6, 1996,  Customs  announced 
that  it  was  modifying  19  CFR  134.43  to  provide,  in 
section  (e)  Assembled  articles,  that,  where  the 
country  of  origin  of  an  article  is  determined  to  be 
the  country  where  the  article  was  finally  assembled, 
the  article  may  be  marked  as  follows:  "(1) 
Assembled  in  (country  of  final  assembly);  (2) 
Assembled  in  (country  of  final  assembly)  from 
components  of  (name  of  country  or  countries  of 
origin  of  all  components);  or  (3)  Made  in.  or  product 
of.  (country  of  final  assembly)." 

■<>•  Timex  (239)  sUted.  at  p  6,  that  the  "the  origin 
of  parts  no  longer  has  any  meaning  to  coiuumers 
since  the  introduction  of  quartz  technology  and 
precision  timekeeping.  Now  a  SIO  quartz  watch  will 
keep  as  good  or  better  time  than  the  most  expensive 
watch." 

•"•Comment  232.  p.lO. 


than  in  rrance,  nung  rvuiig  ui  jdpiiii."" 
It  also  showed  that  14%  of  the 
respondents  were  "very  confident"  and 
39%  were  "somewhat  confident"  that  if 
"Swiss"  appears  on  a  watch's  face,  the 
complete  watch  was  manufactured  in 
Switzerland."'" 

The  Swiss  Federation  also  contended 
that,  due  to  advances  in  manufacturing 
technology,  widespread  use  of  lower 
cost  quartz  movements,  and  the 
availability  of  special  features  of 
watches,  the  movement  now  represents 
a  significantly  lower  proportion  of  the 
finished  watch's  value.  "In  addition, 
technological  advances  in  the  quality 
and  type  of  movement  require  greater 
testing  and  final  inspection  after 
assembly  of  the  movement."  "* 
Moreover,  it  alleged  that  special  features 
make  encasing  and  subsequent  testing 
more  important,  noting,  e.g.,  that  the 
accuracy  of  a  chronometer  or  a  water 
resistant  watch  cannot  be  assured  until 
a  watch  is  encased.'" 

However,  the  Tariff  Act  only  requires 
that  products  entering  the  United  States 
be  marked  with  one  country  of  origin. 
Moreover,  because  there  is  ciuxenUy  an 
international  attempt  to  harmonize 
Customs  rules  of  origin,  the  Commission 
has  tentatively  determined  not  to  issue 
new  guidelines  that  vary  from 
requirements  already  imposed  by 
Customs  for  foreign-origin  markings."* 
As  necessary,  the  Commission  can 
address  this  issue  in  the  case-by-case 
context  of  specific  products  and  claims, 
weighed  against  other  factors,  rather 
than  giving  general  guidance  in  the 


»<>  Id.  at  12.  citing  Exhibit  4.  The  Gallup 
Organization,  Cbunf/y  of  Origin  as  a  Consideration 
in  the  Pvrchase  of  Watches  (July  1992),  p  5.  The 
survey  was  commissioned  by  the  Swiss  Federation- 
It  presented  a  choice  among  only  the  four  countries 
named  in  the  text. 

">  W.  Exhibit  4,  pp.3.7. 

'"Swiss  Federation  (232)  p.8. 

"*On  April  7. 1995  at  60  FR  19605.  the  United 
States  International  Trade  Commission  announced 
an  investigation  and  a  request  for  public  comment 
entitled  "International  Harmonization  of  Customs 
Rules  of  Origin."  The  notice  stated,  "The 
investigation  is  intended  to  provide  the  basis  for 
Commission  participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of  Origin 
(ARO)  *   •   *  adopted  along  with  the  Agreement 
Establishing  the  World  Trade  Organization  (WTO). 
The  ARO  is  aimed  at  obtaining  the  harmonization 
and  clarification  of  nonpreferential  rules  of  origin 
for  goods  in  trade  on  the  basis  of  the  substantial 
transformation  test;  at  achieving  discipline  in  the 
rules'  administration;  and  at  providing  a  framework 
for  notification,  review,  consultation,  and  dispute 
settlement.  These  harmonized  rules  are  intended  to 
make  country-of-origin  determinations  impartial, 
predictable,  transparent,  consistent,  and  neutral, 
and  to  avoid  restrictive  or  distortive  effects  on 
international  trade."  Id.  The  notice  noted  that  there 
will  be  subsequent  notices  inviting  comments  on 
"draft  US.  proposals  on  the  rules,  which  generally 
will  be  issued  on  a  product  sector  basis  *   *   *."  Id. 
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Watch  Guides."*  Further,  to  the  extent 
that  competitors  believe  that  the  origin 
of  processes  other  than  the  ones 
Customs  considers  in  making  its 
determination  are  truly  important,  they 
can  use  comparative  advertising  to  tout 
how  their  products  may  be  unique;  for 
example,  "Entirely  Swiss  Made," 
whereas  other  products  have  only 
Swiss-made  movements. 

The  Commission  therefore  proposes 
deleting  section  245.10  entirely,  and 
seeks  comment  on  this  proposal. 

L.  Proposed  Deletion  of  Sections  245.11- 
245.16 

The  JVC  omitted  from  its  proposal 
current  sections  245.11  through  245.16. 
Each  of  these  sections  is  of  general 
applicability  and  some  of  them 
correspond  to  a  broader,  non-industry 
specific  guide  or  rule.i'^  For  the  most 
part,  the  comments  did.  not  address  the 
deletions  proposed  by  the  JVC. 

Neither  the  Watch  Council  nor  AWI 
specificaDy  addressed  any  proposed 
deletions,  but  both  recommended 
rejecting  the  JVC's  petition  and  retaining 
the  current  Guides.'^^  Citizen  supported 
the  first  two  parts  of  a  proposal  made  by 
AWA  to  revise  section  245.15,  discussed 
below,  but  otherwise  recommended 
retaining  sections  245.11  through  245.16 
in  their  present  form.""  AWA 
supported  deleting  sections  245.11 
through  245.13,  because  they  proscribed 
practices  not  particular  to  the  watch 
industry  and  barred  by  statute.  "^ 

AWA,  however,  proposed  retaining  a 
revised  version  of  section  245.15, 
"Guarantees,  warranties,  etc."  AWA 
recommended  that  section  245.15  not 
delineate  precise  elements  of  warranty 
disclosures  or  warrantors'  duties. 
Instead,  it  proposed  substituting  three 
paragraphs  for  current  section  245.15 
that  would:  (1)  prohibit  representations 
that  an  industry  product  is  covered  by 
a  guarantee  or  warranty  unless  it  is  in 
fact  covered  by  one  that  fully  complies 
with  all  applicable  state  and  federal 
laws;  (2)  prohibit  representations  that  an 
industry  product  is  covered  by  a  "full" 
or  "limited"  written  warranty  unless  it 


'"Section  245.2  of  the  Guides  will  continue  to 
advise  that  misrepresentation  of  country  of  origin 
is  unfair  and  (Receptive. 

"•Section  245.11  addresses  deceptive  pricing. 
Section  245.12  covers  commercial  bribery,  which  is 
addressed  by  the  Robinson-Patman  Act.  Section 
245.13  covers  "Coercing  purchase  of  one  product  as 
•  prerequisite  to  the  purchase  of  other  products." 
Section  245.14  addresses  "Misrepresentation  of  the 
character  and  size  of  business,  extent  of  testing, 
etc."  Section  245.15  covers  "Guarantees, 
warranties,  etc"  Section  245.16  governs  "Use  of  the 
word  'free'." 

•«'USWC  (118)  p.l:  AWIdie)  p.l. 

"•Comment  228.  p.5. 

"•Comment  236.  p.3. 


IS  covered  by  Oie  specilied  type  of 
warranty  that  fully  complies  with  the 
Magnuson-Moss  Warranty  Act  or  any 
successor  legislation,  as  well  as  with 
any  other  applicable  state  or  federal 
laws;  and  (3)  require  an  industry 
member  that  performs  luiauthorized 
alteration  or  repair  services  on  an 
industry  product  to  fully  and 
nondeceptively  disclose  that  any 
damage  arising  from  such  unauUiorized 
alteration  or  repair  services  may  not  be 
covered  by  any  applicable  warranty."© 
AWA  argued  that  the  failure  of  persons 
repairing  or  altering  a  watch  from  its 
original  condition  to  notify  consumers 
that  damage  caused  in  the  process  of 
unauthorized  alterations  or  repairs 
might  not  be  covered  by  any  applicable 
warranty  "has  the  potential  to  mislead 
consumers."  "^  It  proposed  extending 
the  definition  of  "industry  member"  to 
any  person  that  performs  alterations  or 
repair  services  on  industry  products, 
whether  or  not  such  alterations  or  repair 
services  involve  the  sale  of  an  industry 
product'" 

The  Commission  believes  that  AWA's 
concerns  about  watch  repair  and 
alteration  are  adequately  addressed  by 
revised  section  245.8  (now  section 
245.7),  which  advises  watch  sellers 
against  misleading  consumers  with 
regard  to  the  coverage  of  a 
manufacturer's  guarantee  or 
warranty. 123  Tjjg  Commission  also  has 
concluded  that  it  is  unnecessary  to 
include  in  the  Guides  the  remaining 
aspects  of  AWA's  proposal  because  they 
address  practices  not  particular  to  watch 
industry  products.  Accordingly,  the 
Commission  proposes  deleting  sections 
245.11  through  245.16. 

m.  Request  for  Comment 

The  Commission  seeks  public 
comment  on  the  Watch  Guides  as  a 
whole,  and  all  of  the  proposed  changes 
discussed  above.  The  Commission  also 
requests  comment  on  the  following 
specific  questions: 

1 .  Is  there  a  continuing  need  for 
Guides  for  the  Watch  Industry? 

(a)  What  benefits  would  the  proposed 
revised  Guides  for  the  Watch  Industry 
provide  to  purrhasers? 

(b)  Would  the  proposed  revised 
Guides  impose  costs  on  purchasers? 

(c)  Do  international  standards  provide 
sufficient  guidance  to  the  watch 
industry? 

(d)  Are  industry  self-regulation  and 
"market  mechanisms,"  such  as 
manufacturer  reputation  or 


«"7cy.  at3-4. 
"'W.  at3. 

"'  See  discussion  above. 


manufacturer  warranties,  sufficient  to 
protect  consumers  from 
misrepresentations  regarding  watches? 

2.  What  changes,  if  any,  should  be 
made  to  the  proposed  revised  Guides  to 
increase  the  benefits  of  the  Guides  to 
purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  proposed  revised  Guides 
may  impose  on  firms  subject  to  their 
admonitions? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  would 
the  proposed  revised  Guides  impose  on 
firms  subject  to  their  admonitions? 

(a)  Would  the  proposed  revised 
Guides  provide  benefits  to  such  firms? 

4.  What  changes,  if  any,  shovild  be 
made  to  the  proposed  revised  Guides  to 
reduce  the  burdens  or  costs  imposed  on 
firms  subject  to  their  admonitions? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Guides? 

5.  Do  the  proposed  revised  Guides 
overlap  or  conflict  with  other  federal, 
state,  or  local  laws  or  regulations? 

6.  Since  comment  was  sought  on  the 
existing  Watch  Guides  in  1992,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  provisions  of  the  Guides? 

7.  Should  detachable  accessories  to 
watchcases  be  covered  by  the  Watch 
Guides?  If  so,  why? 

8.  Should  the  Guides  advise  that 
watchcases  be  marRd  to  indicate  their  • 
metallic  content?  If  so,  why? 

9.  Should  the  provisions  specifying  a 
minimum  thickness  for  "rolled  gold  '  be 
changed  to  conform  with  ISO  standard 
3160-1? 

10.  Is  the  tolerance  for  plating 
thickness,  in  paragraph  1  of  the 
Appendix,  necessary?  If  so,  why? 

11.  Should  the  Guides  admonish 
against  the  disclosure  of  karat  fineness 
for  gold  electroplated  products  in 
accordance  with  ISO  standard  3160-1? 

12.  Should  the  Guides  advise  the 
disclosure  of  the  actual  thickness  and 
karat  fineness  of  gold  electroplate?  Is  a 
disclosure  of  the  "nominal  thickness"  of 
the  electroplate,  as  required  by  ISO 
standard  3160-1,  preferable? 

13.  Is  the  proposed  safe  harbor  for 
gold  electroplate  representations  (1 
micron  of  23K  gold)  preferable  to  ISO 
standard  3160-1  (5  microns  of  14K 
gold)?  If  so.  does  1  micron  of  23  karat 
gold  pm)vide  a  durable  coating, 
sufficient  to  render  lasting  and  effective 
service? 

14.  Should  the  term  "gold  plate"  be 
used  to  describe  a  watchcase  with  a  gold 
coating,  regardless  of  the  method  of 
application  of  the  coating?  For  gold 
plated  items,  should  the  Guides  advise 
the  disclosure  of  the  actual  thickness 
and  karat  fineness  of  the  plating?  Is  a 


i,i  in 
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disclosure  ol  me    nominal  thickness"  of 
the  plating,  as  required  by  ISO  standard 
3160-1,  preferable? 

15.  Is  proposed  section  245.3(d) 
adequate  to  prevent  the  deceptive 
marking  of  a  watchcase  composed  of 
more  than  one  metal? 

16.  Should  the  Commission  add  a 
Note  to  the  Guides  which  states  that 
"Representations  that  a  watch  is  a 
chronometer  are  not  considered  unfair 
or  deceptive  if  the  watch  meets  the 
definition  of  chronometer  in  ISO 
standard  3159?" 

17.  Should  the  Commission  add  a 
Note  to  the  Guides  which  states  that 
"Representations  that  a  watch  is  a 
diver's  watch  are  not  considered  unfair 
or  deceptive  if  the  watch  meets  the 
definition  of  a  diver's  watch  in  ISO 
standard  6425?" 

18.  Is  section  245.5(a)'s  admonition 
against  the  use  of  the  terms 
"shockproof,"  "waterproof," 
"nonmagnetic,"  or  "all  proof  justified? 
Explain. 

19.  Should  the  Guides  advise  the 
disclosure  of  the  care  requirements  for 
protective  features  of  a  watch?  If  so, 
how  should  that  disclosure  be  made? 

20.  Should  the  Guides  advise  the 
manner  in  which  the  disclosure  that  a 
product  or  its  parts  are  not  new,  or  are 
used,  secondhand,  r^uilt,  repaired  or 
refurbished,  be  made?  If  so,  how  should 
the  disclosure  be  made? 

21.  Should  the  Guides  admonish 
against  misleading  consumers  into 
believing  that  a  watch  which  has  been 
altered,  repaired,  rebuilt  or  refurbished, 
is  covered  by  the  manu&cturer's 
guarantee  or  warranty,  when  the  seller 
knows  or  has  reason  to  know  that  the 
watch  is  not  guaranteed? 

22.  Should  the  Guides  continue  to 
advise  industry  members  that  it  is  un&ir 
or  deceptive  to  imitate,  simulate  or 
counterfeit  the  trade  names  or 
trademarks  of  competitors,  or  to 
obliterate,  conceal,  or  remove  tags, 
labels,  marks,  or  other  disclosures 
placed  on  an  industry  product  under 
circumstances  likely  to  mislead  the 
ultimate  consumer? 

23.  With  respect  to  imported  watches, 
should  the  Guides  continue  to  advise 
industry  members  to  disclose  the  origin 
of  the  parts  of  the  watch  movement  (in 
addition  to  the  U.S.  Customs  Service 
requirement  that  the  origin  of  the 
assembly  of  the  movement  be 
disclosed)?  Is  such  a  disclosure  of 
material  importance  to  consumers? 

List  of  Subfecti  in  16  CFR  Part  245 

Advertising;  Trade  Practices;  Watch 
Bands;  and  Watches. 


The  Commission  proposes  to  amena 
Chapter  I  of  Title  16  of  the  Code  of 
Federal  Regulations  by  revising:  Part 
245  to  read  as  follows: 

PART  245— GUIDES  FOR  THE  WATCH 
INDUSTRY 

Sec. 

245.0  Scope  and  application. 

245.1  Definitions. 

245.2  Misrepresentation  in  general. 

245.3  Misrepresentation  of  metallic 
composition  of  watchcases. 

245.4  Misrepresentation  as  to  durability  or 
suitability. 

245.5  Misrepresentation  of  protective 
features. 

245.6  Deception  as  to  movements. 

245.7  Deceptive  selling  of  used,  rebuilt,  or 
secondhand  products. 

Appendix  A  to  Part  245 — Thickneas 
Tolieraiice  and  Tests 

Authority:  15  U.S.C.  45, 46. 

}  245.0    Scope,  application,  and  puipoae. 

(a)  Statement  of  purpose.  The  guides 
in  this  part  represent  administrative 
interpretations  of  laws  administered  by 
the  Federal  Trade  Commission  for  the 
guidance  of  the  public  in  conducting  its 
afiairs  in  conformity  with  legal 
requirements.  The  guides  in  this  part 
specifically  address  the  application  of 
section  5  of  the  FTC  Act  (15  U.S.C.  45) 
to  the  advertising  and  marketing  of 
watches.  They  provide  the  basis  for 
voluntary  compliance  with  such  laws  by 
members  of  industry.  Conduct 
inconsistent  with  the  positions 
articulated  in  the  guides  in  this  part 
may  result  in  corrective  action  by  the 
Commission  under  section  5  if,  after 
investigation,  the  Commission  has 
reason  to  believe  that  the  behavior  falls 
within  the  scope  of  conduct  declared 
unlawful  by  the  statute. 

(b)  The  guides  in  this  part  apply  to 
persons,  partnerships  or  corporation,  at 
every  level  of  the  trade  (including  but 
not  limited  to  manufacturers,  suppliers, 
and  retailers)  engaged  in  the  business  of 
offering  for  sale,  selling,  distributing  or 
importing  industry  products. 

(c)  The  guides  in  this  part  apply  to 
claims  and  representations  about 
industry  products  included  in  labeling, 
advertising,  promotional  materials  and 
all  other  forms  of  marketing,  whether 
asserted  directly  or  by  implication, 
through  words,  symbols,  emblems, 
logos,  illustrations,  depictions,  product 
brand  or  trade  names,  visual 
representations,  pictures,  televised  or 
computer  images,  diagrams,  or  other 
depictions,  or  through  any  other  means. 

f  246.1    Deflnttions. 

For  the  purpose  of  this  part  the 
following  definitions  apply: 


taj  1  nc  lerm  waicn  means  a  umepiece 
or  time-keeping  device  for  measuring  or 
indicating  time  which  is  designed  to  be 
worn  on  or  about  the  person. 

(b)  The  term  watchcase  or  case  means 
any  metal  case,  covering,  or  housing  of 
any  quality  or  description  for  a  watch  as 
defined  above  and  includes  the  back, 
center,  lugs,  bezel,  pendant,  crown, 
bow,  cap,  and  other  parts  thereof, 
including  a  watch  band  or  other 
accessory  which  has  been  permanenUy 
affixed  thereto;  and  unless  otherwise 
stated,  either  term  as  used  in  these 
guides  applies  to  the  case  whether 
marketed  separately  or  together  with  the 
movement  or  works. 

Note:  The  Guides  for  the  Jewelry,  Precious 
Metals,  and  Pewter  Industries,  16  CFR  Part 
23,  address  detachable  metallic  watch  bands 
and  other  detachable  accessories. 

(c)  The  term  movement  means  that 
part  of  a  watch  which  produces  and 
maintains  a  recurring  phenomenon  and 
is  capable  of  counting  time.  The 
movement  is  connected  to  a  means  of 
displaying  time  by  either  a  dial  and 
hands  (analog)  or  a  digital  display,  and 
is  mounted  in  a  case. 

(1)  Mechanical  movement  means  a 
movement  which  divides  time  into 
equal  parts  using  a  balance  wheel  or  any 
other  mechanical  means  of  determining 
intervals  of  time  that  uses  power 
generated  by  a  mainspring  which  may 
be  wound  by  hand  or  automatically. 

(2)  Quartz  movement  means  a 
movement  which  divides  time  into 
equal  parts  using  a  synthetic  quartz 
crystal  that  vibrates  using  power 
generated  by  electrical  energy. 

(d)  The  term  mark  means  any  letter, 
figure,  numeral,  symbol,  sign,  word,  or 
term,  or  any  combination  thereof,  which 
has  been  stamped,  embossed,  inscribed, 
or  otherwise  placed,  on  any  industry 
product  for  the  purpose  of  disclosing  its 
metallic  composition  or  any  other 
material  information. 

(e)  The  term  industry  product  means 
a  watch  or  watchcase,  or  a  part  thereof, 
as  defined  in  paragraphs  (a),  (b)  and  (c) 
of  this  section. 


f  245.2    M 


general. 


It  is  unfair  or  deceptive  to 
misrepresent  the  grade,  quality, 
estimated  life,  appearance,  substance, 
size,  construction,  novelty,  composition, 
accuracy,  dependability, 
imperviousness,  repairability, 
conformance  to  standards,  methods  of 
manufacture,  country  of  origin,  or  any 
other  material  aspect  of  an  industry 
product  or  part 
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■s  /4f.  3     M  sreoresentafior  of  rrieianic 

(a)  It  is  unfair  or  deceptive  to 
misrepresent  the  metallic  composition 
of  a  watchcase. 

(b)  The  following  are  examples  of 
markings  or  descriptions  that  may  be 
misleading: 

(1)  Use  of  the  word  "Gold,"  or  any 
abbreviation,  without  qualification,  to 
describe  all  cr  part  of  an  industry 
product,  which  is  not  composed 
throughout  of  fine  (24  karat)  gold. 

(2)  Use  of  the  word  "Gold,'^  or  any 
abbreviation,  to  describe  all  or  part  of  an 
industry  product  which  is  composed 
throughout  of  an  alloy  of  gold,  unless  a 
correct  designation  of  the  karat  fineness 
of  the  alloy  immediately  precedes  the 
word  "Gold,"  or  its  abbreviation,  and 
such  fineness  designation  is  of  at  least 
equal  conspicuousness. 

(3)  Use  of  the  word  "Gold,"  or  any 
abbreviation,  to  describe  all  or  part  of  an 
industry  product,  which  is  not 
composed  throughout  of  gold  or  a  gold 
alloy,  but  is  surface-plated  or  coated 
with  gold  alloy,  unless  the  word 
"Gold,"  or  its  abbreviation,  is 
adequately  qualified  to  indicate  that  the 
product  or  part  is  only  surface-plated. 

(4)  Use  of  the  term  "Gold  Plate," 
"Gold  Plated,"  or  any  abbreviation,  to 
describe  all  or  part  of  an  industry 
product,  unless  such  product  or  part 
contains  a  siuiace-plating  of  gold  alloy, 
applied  by  any  process,  which  is  of  such 
thickness  and  extent  of  surface  coverage 
that  reasonable  durability  is  asstued. 

(5)  Use  of  the  terms  "Gold  Filled." 
"Rolled  Gold  Plate,"  "Rolled  Gold 
Plated,"  or  "Gold  Overlay,"  or  any 
abbreviatioQ,  to  describe  all  or  part  of  an 
industry  product,  unless  such  product 
or  part  contains  a  surface-plating  of  gold 
alloy  applied  by  a  mechanical  process 
which  is  of  such  thickness  and  extent  of 
surface  coverage  that  reasonable 
durability  is  assured,  and  unless  the 
term  is  immediately  preceded  by  a 
correct  designation  of  the  karat  fineness 

•  of  the  alloy  that  is  of  at  least  equal 
conspicuousness  as  the  term  used. 

(6)  Use  of  the  term  "Gold 
Electroplate,"  or  "Gold  Electroplated," 
or  any  abbreviation,  to  describe  all  or 
part  of  an  industry  product,  unless  such 
product  or  part  is  electroplated  with 
gold  or  a  gold  alloy  and  such 
electroplating  is  of  such  thickness  and 
extent  of  surface  coverage  that 
reasonable  durability  is  assured. 

(7)  Use  of  the  word  "Gold,"  or  any 
abbreviation,  or  of  a  quality  mark 
implying  gold  content  (e.g.,  9  karat),  to 
describe  all  or  part  of  an  industry 
product,  which  is  composed  throughout 
of  an  alloy  of  gold  of  less  than  10  karat 
fineness. 


(8)  Use  of  the  words  "silver," 
"sterling,"  or  "sterling  silver,"  or  any 
abbreviation,  to  describe  all  or  part  of  an 
industry  product,  which  is  not 
composed  throughout  of  at  least  925/ 
lOOOths  pure  silver.  Use  of  the  word 
"coin  silver"  to  describe  all  or  part  of 
an  industry  product,  which  is  not 
composed  throughout  of  at  least  900/ 
lOOOths  pure  silver. 

(9)  Use  of  the  words  "silver," 
"steriing,"  "steriing  silver,"  or  "coin 
silver"  or  any  abbreviation,  to  describe 
all  or  part  of  an  industry  product,  which 
is  not  composed  throughout  of  silver, 
but  is  siuiace-plated  or  coated  with 
silver,  unless  the  word  "silver,"  or  its 
abbreviation,  is  adequately  qualified  to 
indicate  that  the  product  or  part  is  only 
siuface-plated. 

(c)  The  following  are  examples  of 
markings  and  descriptions  that  are  not 
considered  unfair  or  deceptive. 

(1)  An  industry  product  or  part 
thereof,  composed  throughout  of  an 
alloy  of  gold  of  not  less  than  10  karat 
fineness,  may  be  marked  and  described 
as  "Gold"  when  such  word  "Gold," 
wherever  appearing,  is  immediately 
preceded  by  a  correct  designation  of  the 
karat  fineness  of  the  alloy,  and  such 
karat  designation  is  of  equal 
conspicuousness  as  the  word  "Gold" 
(for  example.  "14  Karat  Gold,"  and  "14 
K.  Gold,"  and  "14  Kt.  Gold").  Such 
product  may  also  be  marked  and 
described  by  a  designation  of  the  karat 
fineness  of  the  gold  alloy 
unaccompanied  by  the  word  "Gold"  (for 
example,  "14  Karat,"  "14  Kt,"  and  "14 
K."). 

(2)  An  industry  product  or  part 
thereof,  on  which  there  has  been  affixed 
on  all  significant  surfaces,  by  any 
process,  a  coating,  electroplating,  or 
deposition  by  any  means,  of  gold  or  gold 
alloy  of  not  less  than  10  karat  fineness, 
may  be  marked  or  described  as  "Gold 
Plate"  or  "Gold  Plated."  or  adequate 
abbreviation  thereof,  (as,  for  example, 
G.P.),  if  such  products  either  could  be 
marked  as  "gold  electroplate"  under 
paragraph  (c)(5}  of  this  section,  or  are 
plated  to  a  thickness  throughout  which 
is  equivalent  to  at  least  five  microns 
(approximately  200  millionths  of  an 
inch)  of  14  karat  gold  after  completion 
of  all  finishing  operations,  provided  that 
a  mark  indicating  the  karat  fineness  and 
the  actual  thickness  of  the  gold  plate  in 
microns,  is  disclosed  in  close  proximity 
to  and  equally  conspicuously  as  the 
mark  identifying  the  watchcase  as  "gold 
plate"  or  "gold  plated"  (for  example,  "5 
microns  14  K.  gold  plate,"  or  "5fi  14  K. 
G.P."  for  an  item  plated  with  5  microns 
of  14  karat  gold.) 

(3)  An  industry  product  or  part 
thereof,  on  which  there  has  been  affixed 


on  all  significant  surfaces  by  mechanical 
means,  a  plating  of  gold  or  gold  alloy  of 
not  less  than  10  karat  fineness,  may  be  • 
marked  or  described  as  "Gold  Filled," 
or  adequate  abbreviation,  when  the 
plating  is  of  a  thickness  throughout  of 
not  less  than  75  microns  (approximately 
three  one-thousands  of  an  inch)  after 
completion  of  all  finishing  operations, 
and  when  the  term  or  abbreviation  is 
immediately  preceded  by  a  designation 
of  the  karat  fineness  of  the  gold  alloy  of 
which  the  plating  is  composed,  which  is 
of  equal  conspicuousness  as  the  term 
used  (for  example,  "12  Karat  Gold 
FiUed,"  "12  K.G.F."). 

(4)  An  industry  product  or  part 
thereof,  on  which  there  has  been  affixed 
on  all  significant  surfaces  by  mechanical 
means,  a  plating  of  gold  or  of  a  gold 
alloy  of  not  less  than  10  karat  fineness, 
may  be  marked  or  described  as  "rolled 
gold  plate,"  or  an  abbreviation,  when 
the  plating  has  a  thickness  throughout 
of  not  less  than  37.5  microns 
(approximately  one  and  one-half  one 
thousands  of  an  inch)  after  completion 
of  all  finishing  operations,  and  when  the 
term  or  abbreviation  is  immediately 
preceded  by  a  designation  of  the  karat 
fineness  of  the  gold  alloy  of  which  the 
plating  is  composed,  which  is  of  equal 
conspicuousness  as  the  term  used  (for 
example,  "10  Karat  Rolled  Gold  Plate," 
"10  K.  R.G.P."). 

(5)  An  industry  product  or  part 
thereof,  on  which  there  has  been  affixed 
on  all  significant  surfaces  by  an 
electrolytic  process,  an  electroplating  of 
gold,  or  of  a  gold  alloy  of  not  less  than 
10  karat  fineness,  which  has  a  minimum 
thickness  throughout  which  is 
equivalent  to  at  least  1  micron 
(approximately  40  millionths  of  an  inch) 
of  23  karat  gold  after  completion  of  all 
finishing  operations,  may  be  marked 
"gold  electroplate,"  provided  that  the 
karat  fineness  and  the  actual  minimnn) 
thickness  of  the  gold  electroplate  is 
disclosed  in  microns  in  close  proximity 
to  and  equally  conspicuously  as  the 
mark  identifying  the  watchcase  as  "gold 
electroplate."  If  the  thickness  of  such 
gold  electroplate  is  37.5  microns 
(approximately  one  and  one-halfbne 
thousandths  of  an  inch)  or  greater,  it 
may  be  described  as  "heavy  gold 
electroplate."  The  terms  "gold 
electroplate"  and  "heavy  gold 
electroplate"  may  be  immediately 
preceded  by  a  correct  designation  of  the 
karat  fineness  of  the  gold  dloy  of  which 
such  coating  is  composed. 

NotK  A  watch  case  which  has  been 
electroplated  with  5  microns  of  14  karat  gold 
meets  the  requirements  of  this  section  and 
may  be  marked  gold  33332electroplate,  provided 
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that  the  itaral  tiaenesi  diid  Oie  actual 
thickness  of  the  gold  electroplate  is  disclosed 
in  microns  in  close  proximity  to  and  equally 
conspicuously  as  the  mark  identifying  the 
watchcase  as  "gold  electroplate." 

(6)  An  industry  product  or  part 
thereof,  which  is  composed  throughout 
of  at  least  925/lOOOths  piue  silver,  may 
be  described  as  "silver,"  "sterling,"  or 
"sterling  silver,"  or  any  abbreviation. 
An  industry  product  or  part  thereof 
which  is  composed  throughout  of  at 
least  9dO/1000ths  pure  silver,  may  be 
described  as  "coin  silver." 

(7)  An  industry  product  or  part 
thereof,  which  has  been  plated  with 
silver  may  be  marked  as  "silver  plate" 
or  "silver  plated,"  if,  after  the 
completion  of  all  finishing  operations, 
all  significant  surfaces  of  the  product  or 
part  contain  a  plating  or  coating  of  silver 
which  is  of  substantial  thickness,* 
which  will  withstand  normal  use  and 
last  throughout  the  estimated  life  of  the 
product. 

Note  to  paragraph  (cM7):  The  National 
Stamping  Act  provides  that  silverplated 
articles  shall  not  "be  stamped,  branded, 
engraved  or  imprinted  with  the  word 
'sterling'  or  the  word  'coin.'  either  alone  or 
in  conjunction  with  other  words  or  marks." 
15  U.S.C.  297(a). 

(8)  An  industry  product  or  part 
thereof,  which  is  composed  in  whole  or 
in  part  of  a  precious  metal  other  than 
gold  or  silver,  or  of  an  alloy  of  such  a 
metal,  or  which  has  been  plated  by  any 
method  with  such  a  metal  or  alloy 
thereof,  may  be  marked  so  as  to  disclose 
the  kind  of  precious  metal  or  alloy  used 
and  the  manner  of  its  use. 

(9)  An  industry  product  or  part 
thereof,  which  does  not  fall  within  the 
descriptions  provided  in  paragraphs  (c) 
(1)  through  (7)  of  this  section,  may  be 
marked  as  "Base  Metal"  or  so  as  to 
identify  clearly  the  kind  or  kinds  of 
metal  of  which  it  is  composed*  e.g.. 
"Aliuniniun,"  "Stainless  Steel." 
"Chromiiun  Plated  Steel." 

(d)  If  a  watchcase  is  composed  of 
parts  having  different  metallic 
compositions,  and  has  exposed  sur&ces 
that  are  or  have  the  appearance  of  being 
metal,  a  mark  placed  on  the  product  that 
indicates  the  metallic  content  of  the 
product  should  be  closely  accompanied 
by  an  identification  of  the  part  or  parts 
to  which  the  mark  is  applicable  [e.g., 
"Base  Metal  Back,"  '14K  Gold  Filled 
Bezel"). 


>  The  tenn  "lubctantiaJ  thickoM*"  mean*  that  all 
1  of  the  plating  are  of  such  thicknau  as  to 
■Ature  a  durable  coverage  of  the  base  metal  to 
which  it  has  been  affixed.  Since  industry  products 
include  itenu  having  surfaces  and  parts  of  surfaces 
which  are  subject  to  different  degrees  of  wear,  the 
thickness  of  plating  for  all  items  or  for  different 
areas  of  the  surCKe  of  individual  items  doe*  not 
necessarily  have  to  be  uniform. 


(e)  In  determining  the  metallic 
composition  of  watchcases,  parts  which 
are  necessarily  required  to  be  of  steel  or 
some  other  base  metal  may  be  excluded, 
namely,  the  springs,  hinge  pins  for 
jointed  cases,  spring  pins  for  straps  or 
bands,  separate  inside  movement 
holding  rings,  and  crown  cores. 

(f)  The  provisions  of  this  section 
relating  to  markings  and  descriptions  of 
industry  products  and  parts  thereof  are 
subject  to  the  applicable  tolerances 
under  the  National  Stamping  Act  (15 
U.S.C.  294,  et  seq.),  or  any  amendment 
thereof.  For  plated  items,  refer  to  the 
permissible  tolerances  set  forth  in 
paragraph  1  of  Appendix  A  to  this  part. 

§  245.4    MisrepreiMntatlon  as  to  durability 
or  suitability. 

It  is  imfair  or  deceptive  to 
misrepresent  the  ability  of  a  product  to 
resist  or  withstand  damage  from  stated 
causes,  or  of  its  suitability  for  particular 
uses.  Illustratively,  it  is  unfair  or 
deceptive  to  falsely  designate  or 
describe  a  watch  as  a  chronometer  or 
use  such  terms  as  "skin  divers," 
"navigators,"  or  "railroad"  to  describe 
industry  products  which  do  not  possess 
the  characteristics,  e.g.,  ruggedness, 
accuracy,  dependability,  or  other 
features,  required  of  watches  used  by 
persons  engaged  in  those  activities. 

Note:  Representing  that  a  watch  is  a 
chronometer  would  not  be  considered  unfoir 
or  deceptive,  if  the  watch  meets  the 
definiUon  of  "chronometer"  in  ISO  standard 
3159  (Timekeeping  instruments — Wrist- 
chronometers  with  spring  balance  oscillator). 

Note:  Representing  that  a  watch  is  a  diver's 
watch  would  not  be  considered  unfair  or 
deceptive,  if  the  watch  meets  the  definition 
of  a  "diver's  watch"  in  ISO  standard  6425 
(Divers'  Watches). 

S  245.5    Misreprasentation  of  protactlva 
features. 

(a)  It  is  unfair  or  deceptive  to 
misrepresent  the  ability  of  an  industry 
product  to  withstand  or  resist  damage  or 
other  harmful  effects  from  stated  causes. 
Illustratively,  it  is  unfair  and  deceptive 
to  describe  an  industry  product  as 
"shockproof,"  "waterproof," 
"nonmagnetic,"  or  "all  proof,"  even  if 
such  term  or  terms  are  qualified  by 
words  or  phrases,  e.g.,  "waterproof 
when  case,  crown,  and  crystal  are 
intact." 

(b)  The  following  are  examples  of 
markings  and  descriptions  that  are  not 
considered  unfair  or  deceptive: 

(1)  Use  of  the  term  "shock  resistant" 
or  "shock  absorbing"  to  describe  an 
industry  product,  if  the  person  making 
that  claim  has  a  reasonable  basis  for 
concluding  that  the  product  possesses  a 
level  of  resistance  to  damage  from 
shock,  sufficient  to  insure  that  it  will 


successruiiy  wiinsiaiiii  being  dropped 
from  a  height  of  3  feet  onto  a  horizontal 
hardwood  surface.  Satisfying  ISO 
Standard  1413-1984(E)2  or  passing  the 
test  described  in  paragraph  2  of  the 
appendix  provides  such  a  reasonable 
basis. 

(2)  Use  of  the  term  "water  resistant" 
to  describe  an  industry  product,  if  the 
person  making  that  claim  has  a 
reasonable  basis  for  concluding  that  it  is 
sufficiently  impervious  to  water  or 
moisture  so  as  to  insure  that  at  the  time 
of  its  sale  to  the  ultimate  consumer  it 
will  successfully  withstand  being 
immersed  in  water  during  such 
activities  as  bathing,  showering,  and 
swimming.  Satisfying  ISO  Standard 
2281-1990(E)  or  passing  the  test 
described  in  paragraph  3  of  Appendix  A 
to  this  part  provides  such  a  reasonable 
basis. 

(3)  Use  of  the  term  "antimagnetic"  to 
describe  an  industry  product,  if  the 
person  making  that  claim  has  a 
reasonable  basis  for  concluding  that  it  is 
so  designed  and  constructed  as  to 
provide  a  substantial  degree  of 
protection  against  magnetism  after  sale 
to  the  ultimate  consumer,  and  the 
product  will  successfully  withstand 
accidental  exposure  to  unusually  strong 
magnetic  or  electrical  fields.  Satisfying 
ISO  Standard  764-1 984(E)  or  passing      . 
the  test  described  in  paragraph  4  of 
Appendix  A  to  this  part  provides  such 

a  reasonable  basis. 

§  245.6    Deception  as  to  movements. 

(a)  It  is  unfair  or  deceptive  to 
misrepresent  the  number  of  jewels 
contained  in  a  watch,  or  that  a  watch  is 
"jeweled"  or  contains  a  jeweled 
movement. 

(b)  The  following  are  examples  of 
markings  and  descriptions  that  are  not 
considered  unfair  or  deceptive: 

(1)  Describing  a  watch  as  "jeweled"  or 
as  containing  a  jeweled  movement  if  the 
movement  contains  at  least  seven  jewels 
each  of  which  serves  the  piupose  of 
protecting  against  wear  from  friction  by  - 
providing  a  mechanical  contact  with  a 
moving  part  at  a  point  of  wear. 

(2)  Describing  a  watch  as  containing 
a  certain  number  of  jewels  if  each  of 
these  jewels  serves  the  purpose  of 
protecting  against  wear  bom  friction  by 
providing  a  mechanical  contact  with  a 
moving  part  at  a  point  of  wear. 

(c)  It  is  unfair  or  deceptive  to 
represent  that  a  watch  is  a  "quartz 


>  ISO  standards  are  available  from:  American 
National  Standards  Institute,  Customer  Service,  1 1 
W.  42nd  Street,  13th  Floor.  Now  York.  NY  10036- 
8002,  Telephone  (212)  642-4900:  FAX  (212)  302- 
1286. 
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watch'  or  contains  a  quartz  movement 
if  such  is  not  the  case. 

(d)  A  watch  may  be  described  as  a 
"quartz  watch"  or  as  containing  a  quartz 
movement  if  a  silicon  dioxide  ("quartz") 
crystal  contained  in  the  watch  serves 
the  purpose  of  dividing  time  and 
regulating  the  time  display  by  means  of 
vibrations  of  such  crystal  caused  by  its 
placement  into  an  electric  field. 


Of  sec. 


--•ecec 


■r.g 

ts. 


.sed,  rebuilt. 


idj  ii  lb  uiudir  or  aeceptive  to  sell  or 
offer  for  sale  an  industry  product  which 
in  whole  or  in  part  is,  or  which  contains 
parts  that  are,  used,  secondhand, 
rebuilt,  repaired  or  refinished,  imless  a 
disclosure  is  made  that  such  product  or 
parts  are  not  new,  or  are  used, 
secondhand,  rebuilt,  repaired,  or 
refinished. 

(b)  It  is  unfair  or  deceptive  to 
represent  that  a  watch  which  has  been 
used,  rebuilt,  repaired,  or  refinished  is 
covered  by  the  manufactiu^r's  guarantee 
or  warranty,  when  such  is  not  die  case. 

Appendix  A  to  Part  245 — ThickneM 
Tolerances  and  Tests 

Set  forth  in  this  Appendix  are  the  ■ 
thickness  tolerances  and  tests  referred  to 
in  this  part. 

1 .  Thickness  tolerances:  plated  and 
electroplated  eases.  The  minimum 
thickness  specified  in  §  245.3(c)  (2),  (3), 
(4),  and  (5)  for  the  coatings  of  gold  or 
gold  alloy  on  watchcases  shall  mean 
that  the  coating  of  precious  metal 
affixed  to  the  surface  of  the  metal  stock 
shall  be  throughout  the  surface  and  at 
the  thinnest  point  not  less  than  the 
thickness  specified  after  the  completion 
of  all  finishing  operations,  including 
polishing,  except,  however,  for  such 
deviations  therefrom,  not  exceeding  20 


percent  (minus)  of  the  stated  thickness, 
as  may  be  proved  by  the  manufactxuer 
to  have  resulted  from  unavoidable 
variations  in  manufacturing  processes 
and  despite  the  exercise  of  due  care, 
which  deviation  so  proved  should  be 
allowed  if  and  when  the  quantity  of 
precious  metal  remaining  plated  on  the 
outside  of  the  case  is  sufficient  to  equal 
the  quantity  necessary  to  provide  the 
specified  minimum  thickness  at  all 
points  on  such  watchcase  including  the 
thinnest  point. 

2.  Test  for  shock  resistance.  A  watch 
should  be  tested  for  shock  resistance  in  a 
room  having  a  temperature  between  18  and 
25  degrees  Centigrade  which  does  not  vary 
by  more  than  two  degrees  during  the  test.  A 
wrist  watch  which  does  not  have  a 
permanently  affixed  band  should  be  tested 
without  the  band  or  strap.  The  test  should  be 
conducted  as  follows: 

a.  One  hour  after  a  mechanical  watch  has 
been  fully  wound  or  two  hours  after  a  quartz 
watch  has  been  allowed  to  function,  its  daily 
rate  in  each  of  the  following  three  positions 
should  be  determined  by  observing  it  for  two 
minutes  in  each  position: 

(1)  Position  HB  (horizontal  with  dial  facing 
down); 

(2)  Position  VC  (vertical  with  three  o'clock 
to  the  watch's  left); 

(3)  Position  VB  (vertical  with  three  o'clock 
pointed  downwards). 

b.  Shocks  equal  to  that  which  the  watch 
would  receive  if  it  were  dropped  from  a 
height  of  three  feet  onto  a  horizontal 
hardwood  surface  should  be  applied  as 
follows: 

(1)  The  first  shock  should  be  applied  to  the 
middle  of  the  watch  at  a  position  directly 
opposite  the  cruwo  and  in  a  direction  which 
is  parallel  to  the  plane  of  the  watch; 

(2)  The  second  shock  should  be  applied  to 
the  crystal,  and  in  a  direction  which  is 
perpendicular  to  the  plane  of  the  watch. 

c.  (1)  Five  minutes  after  the  last  shock,  the 
daily  rate  of  the  watch  in  each  of  the  three 
positions  described  in  paragraph  2.  a.  of  this 


appendix  above  should  be  determined  by 
observing  it  for  two  minutes  in  each  position. 
The  differences  in  daily  rate  before  and  after 
the  shock  should  be  determined  for  each 
position.  The  residual  effect  of  the  shocks 
will  be  equal  to  the  greatest  of  these 
differences. 

(2)  A  watch  will  be  considered  to  have 
passed  the  foregoing  test,  if  after  application 
of  the  shocks,  it  does  not  stop;  the  residual 
effect  does  not  exceed  2  seconds  per  day  for 
quartz  watches  and  60  seconds  per  day  for 
all  other  types  of  watches:  and  an 
examination  of  the  watch  does  not  disclose 
any  physical  damage  which  would  affect  its 
operation  or  appearance,  e.g.,  hands  bent  or 
out  of  position,  cracked  crystal,  or  automatic 
or  calendar  devices  inoperable  or  out  of 
alignment. 

3.  Test  for  water  resistance.  A  watch 
should  be  tested  for  water  resistance  by 
immersing  it  completely  for  at  least  five 
minutes  in  water  under  atmospheric  pressure 
of  15  pounds  per  square  inch  and  for  at  least 
another  five  minutes  in  water  under  an 
additional  pressure  of  at  least  35  pounds  per 
square  inch  (total  pressure  of  50  pounds  per 
square  inch).  If  the  watch  does  not  admit  any 
water  or  moisture  it  will  be  considered  to 
have  passed  the  test. 

4.  Test  for  anti- magnetic  qualities.  A  watch 
should  be  tested  for  its  resistance  to 
magnetism  by  placing  it  in  a  demagnetized 
condition  in  an  electrical  field  of  not  less 
than  60  Gauss  for  at  least  five  seconds  in  a 
vertical  position  and  for  at  least  five  seconds 
in  a  horizontal  position.  If  the  daily  rate  of 

a  quartz  watch  has  not  been  changed  by  more 
than  1.5  seconds  as  a  result  of  the  foregoing 
exposure,  or  the  daily  rate  of  all  other  type* 
of  watches  has  not  been  changed  by  more 
than  15  seconds  as  a  result  of  the  foregoing 
exposure,  it  shall  be  considered  to  have 
passed  the  test. 

By  direction  of  the  Gsounission. 
Donald  S.  Clark, 
Secretary. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Appendix— LIST  of  Commenters  and  Abbreviations 


Abbreviation 


AftCarved 

AWA  

AWI  

Bales 

Bedford  ,.,. 

Benrus  

Best  

Bridge  

Canada  .... 
Citizen 


No. 


'+•■ 


Estate 

Fasnacht 

G&B  

Gold  Institute 

Handy 

IJA 

ISA , 

Jabel  

JCWA  or  Japan  Watch 
JMC  


.::: 


155 

236 

116 

156 

210 

22 

225 

163 

209 

228 

23 

4 

30 

13 

62 

192 

237-237A 

47 

216 

1 


Commenter 


ArtCarved. 

American  Watch  Association. 

American  Watchmai<ers  Institute. 

Bales  Diamond  Center  &  Mfg.  Inc. 

Bedford  Jewelers,  Inc. 

Benrus  Watch  Co.  Inc. 

Best  Products  Co.,  Inc. 

Ben  Bridge. 

Consumer  &  Corporate  Affairs  Canada. 

Citizen  Watch  Co.  of  America,  Inc. 

Estate  Jewelers. 

Fasnachf  s  Jewelers. 

Gudmundson  &  Buyck  Jewelers. 

Gold  Instrtute. 

Handy  &  Harman. 

Indiana  Jewelers  Association. 

Intematior^  Society  of  Appraisers. 

Jabel  Inc. 

Japan  Clock  &  Watch  Association 

Jewelry  MercharxJising  Consultants. 
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-LlST  OF  COMMENTERS  AND  ABBREVIATIONS— Continued 

Abbreviation. 

No. 

Commenter 

Lannvta - 

65 

181 

257 

213 

112 

226 

219 

251 

76 

109 

204 

249 

61 

5 

261 

232 

239 

118 

LannyteCo. 

LaPrad                .. 

Robert  E.  LaPrad. 

Leach                     - 

Leach  &  Gamer. 

Matttiev                - 

Johnson  Matthey. 

McGee — , „ — - - 

■,^jSA                 - 

McGee  &  Co. 

Manufacturing  Jewelers  &  Silversmiths  of.  America,  Inc. 

NACSM 

National  Association  of  Catalog  Showroom  Merchandisers,  Inc. 

NAW         -- 

North  American  Watch  Corp. 

Npwhousfi 

Leon  M.  Newhouse. 

Nowlin  Jewelry,  Inc. 

PMIIipS  _ 

Phillips  Jewelers,  Inc. 

Sheaffer  Inc. 

Skalet  .„ „ „ 

Skalet  Inc. 

Sibling's    - 

Sibbing's  Jewelry. 

Solid  Gold     „ 

Solid  Gold  Jewelers. 

Swiss  Federation _ 

The  Federation  of  the  Swiss  Watch  Industry. 

Timex  Corp. 

uswc                   

U.S.  Watch  Council  Inc. 

19  97 
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A  ecn  esc:  ay 
June  18,  1997 


^art 


Department  ot 
Education 


;)Htce  o*  ^os--=e-.:c'-c:a'y  Education; 
-edera:  cspr^^.rc   ..^.^n,  Federal  Work- 
Siuay    anc  f*^oe^a    :i...=  dc^'-"  ental 
tdica  io   a        Dortunity  Grant  Programs; 


fv--:?: 


C-fc; 


)  f  D  A  J    M  t  N  r  OF  EDUCATION 

[CFDA  No.:  84.038,  84.033,  and  84.007] 

Office  of  Postsecondary  Education; 
-  eieral  Perkins  Loan,  Federal  Work- 
s', jy  and  Federal  Supplemental 
E  r.i  <r    nal  Opportunity  Grant 


OENCY:  Department  of  Education. 
ACTION:  Notice  of  Closing  Date  for  Filing 
the  Fiscal  Operations  Report  for  1996- 
97  and  Application  to  Participate  for 
1998-99  (FISAP)  in  the  Federal  Perkins 
Loan,  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG).  and  Federal  Work-Study 
(FWS)  Programs  (ED  FORM  646-1;  OMB 
No.  1840-0073). 

StJMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1998  funds — for  use  in  the 
1998-99  award  year  (July  1,  1998 
through  June  30.  1999) — under  the 
Federal  Perkins  Loan,  FWS.  and  FSEOG 
programs.  Under  these  programs,  the 
Secretary  allocates  funds  to  institutions 
for  students  who  need  financial  aid  to 
meet  the  costs  of  postsecondary 
education.  An  institution  is  not  required 
to  establish  eligibility  prior  to  applying 
for  funds.  However,  the  Secretary  will 
not  allocate  funds  under  the  Federal 
Perkins  Loan,  FWS,  and  FSEOG 
programs  for  the  1998-99  award  year  to 
any  currently  ineligible  institution 
unless  the  institution  files  its 
institutional  participation  application 
and  other  documents  required  for  an 
eligibility  and  certification 
determination  by  the  closing  date  that 
will  appear  in  a  separate  notice  in  the 
Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Federal  Perkins 
Loan  fund  or  expended  FWS  or  FSEOG 
funds  during  the  1996-1997  award  year 
(July  1,  1996.  through  June  30,  1997)  is 
required  to  submit  a  Fiscal  Operations 
Report  to  report  its  program 
expenditures  as  of  June  30,  1997,  to  the 
Secretary. 

Applicants  that  did  not  participate  in 
the  Federal  Perkins  Loan  Program,  FWS 
Program,  or  FSEOG  Program  in  the 
1996-97  award  year  will  be  required  to 
submit  data  for  the  application  portion 
of  the  FISAP  only.  The  De{>artment  is 
mailing  only  the  application  portion  of 
the  FISAP  to  first-time  applicants. 

In  addition,  an  institution  must 
submit  one  original  completed  FISAP 
signature  page  and  one  original  signed 
combined  lobbying,  debarment,  and 
drug-free  workplace  certifications  form 
(ED  80-0013  and  referred  to  collectively 


as  the  "compliance  certiBcations"  form) 
for  the  1998-99  award  year. 

The  Federal  Perkins  Loan,  FWS,  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C.  and  part  A,  Subpart  2, 
respectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
DATES:  Closing  Date  and  Methods  for 
Submitting  a  FISAP  and  Required 
Signed  Documents.  An  institution  may 
submit  its  FISAP  by — 

(1)  Submitting  the  completed  data  on 
a  data  diskette  provided  by  the 
Department  of  Education  (the 
Department); 

(2)  Creating  a  tape  from  data  stored  on 
a  mainframe  computer  and  submitting 
that  tape  in  a  format  defined  by  the 
Department;  or 

(3)  Transmitting  the  data  from  a 
personal  or  mainframe  computer 
through  a  modem. 

To  ensiue  consideration  for  1998-99 
funds,  an  institution  must  submit  an 
electronic  FISAP  by  data  diskette,  tape, 
or  modem,  as  well  as  one  original 
completed  FISAP  signature  page  find 
one  original  signed  "compliance 
certifications"  form  by  October  1, 1997. 
ADDRESSES:  FISAP  Delivered  by  Mail.  A 
diskette  or  tape  containing  FISAP  data 
along  with  one  original  completed 
FISAP  signature  page  and  one  original ' 
signed  "compliance  certifications"  form 
must  be  addressed  to  FISAP,  c/o 
Universal  Automation  Labs  (UAL),  Suite 
500,  8300  Colesville  Road,  Silver 
Spring.  Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP  and  the  required 
signed  documents  by  October  1, 1997. 
Proof  of  mailing  consists  of  one  of  the 
following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  bom 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  FISAP  and  the  required  signed 
documents  are  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 

FISAP  Delivered  by  Hand.  A  diskette 
or  tape  containing  FISAP  data  along 
with  one  original  completed  FISAP 
signature  page  and  one  original  signed 


'compliance  certifications  "  form  must 
be  taken  to  Universal  Automation  Labs 
(UAL),  Suite  500,  8300  Colesville  Road, 
Silver  Spring,  Maryland. 

Hand-delivered  FISAP  diskettes  or 
tapes  and  the  required  signed 
documents  will  be  accepted  between  9 
a.m.  and  5  p.m.  daily  (Eastern  time), 
except  Saturdays,  Sundays,  and  Federal 
holidays.  A  FISAP  and  the  required 
signed  documents  that  are  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  October  1, 1997. 

FISAP  Delivered  Electronically.  A 
FISAP  that  is  delivered  electronically 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host 
Department  computer  using  a  modem.  If 
you  are  transmitting  electronically  via  a 
modem,  the  data  transmission  must  be 
completed  prior  to  midnight.  Eastern 
time,  on  October  1,  1997.  (For  purposes 
of  this  notice,  this  deadline  means  that 
an  institution  has  all  of  October  1,  1997, 
to  transmit  electronically  via  a  modem.) 
The  institution  should  print  a  copy  of 
its  transmission  receipt  for  its  records. 
In  addition,  one  original  completed 
FISAP  signature  page  and  one  original 
signed  "compliance  certifications"  form 
must  be  mailed  to  Electronic  FISAP, 
c/o  Universal  Automation  Labs  (UAL), 
Suite  500,  8300  Colesville  Road,  Silver 
Spring,  Maryland  20910,  by  October  1, 
1997.  An  institution  must  show  proof  of 
mailing  the  required  signed  documents 
by  the  deadline.  Proof  of  mailing  is 
explained  under  the  heading  "FISAP 
Delivered  by  Mail." 

SUPPLEMENTARY  INFORMATKW:  FISAP 
materials  are  mailed  by  the  Department 
in  late  July  1997.  An  institution  must 
prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regtilations  governing  the  programs. 

Applicable  Regulations 

The  following  regulations  apply  to 
these  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 
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(5)  Institutional  Eligibility  unaer  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Partes. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 


FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information  or  to  request  FISAP 
materials,  contact  Ms.  Sandra  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education, 
P.O.  Box  23781,  Washington,  D.C. 
20026-0781.  Telephone  (202)  708-9751. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

(Authority:  20  U.S.C.  1087aa  et  seq.;  42 
U.S.C.  2751  et  seq.;  and  20  U.S.C.  1070b  et 
seq.) 

Dated:  June  13, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondaiy 
Education. 

[PR  Doc.  97-15952  Filed  &-17-97:  8:45  am] 
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184 _ 30751 

312 32479 

3o9 ••■•• •• 3093o 

872 31512 

882 _ „ 30456 

886 30086 


rrupuMd  RutoS: 

111 30678 

812 31023 

868 „ „...33044 

878 31771 

884 33044 

890 33044 

22  CFR 

42 32196 

PropoMdRulM: 

22 32558 

777 33047 

23  CFR 

658 30757 

riuftuMd  Rules: 

777 33047 

24  CFR 

200 30222 

202 30222 

203 30222 

206 30222 

585 31954,  33156 

Propo««d  Rul«s: 

291 32251 

570 31944 

26  CFR 

31 33008 

35a 33008 

54 31669.31670 

Prapoasd  Rutos: 

1 30785.32054 

301 30785,  30796 

27  CFR 

24 29663 

Proposed  Rules: 

24 .29681 

2tCFR 

0 32031 

45 31866 

58 30172 

29  CFR 

1650 32685 

1910 29669 

2520 31696 

2590 31669.31670 

4044 32197 

30  CFR 

250 _ 33156 

870 30232 

904 31473 

920 _ 32687 

935 32687 

943 32687 

Proposed  Ruiss: 

56 32252 

57 _ 32252 

62 32252 

70 32252 

71 32252 

202 31538 

206 31538 

21 1 31538 

243 29682 

250 » 31538,  32252 

916 „ 30535 

91 7 _ 30540 

925 31541 


934 OUOUU 

943 31543 

944 _ 32255 

948 - 31543 

31  CFR 

356 - 32032 

357 32032,  33010 

32  CFR 

1900 32479 

1901 32479 

1 907 32479 

1908 32479 

1909 32479 

33  CFR 

5 - 31339 

26 31339 

27 31339 

95 31339 

100 30759.  30988,  31339. 

32198,32199 

110 31339 

1 1 7 31 722,  31 723 

130 - 31339 

136 31339 

138 31339 

140 31339 

151....„ 31339 

153 31339 

165 30759,  31340,  32199. 

32200 

177 31339 

Propoasd  Rulss: 

165 31385 

34  CFR 

685 30411 

36  CFR 

Oh.  1 30232 

1 30232 

7 30232,32201 

8 30232 

9 30232 

1 1 30232 

13 30232 

1 7 30232 

18 30232 

20 30232 

21 30232 

28 30232 

51 30232 

65 30232 

67 30232 

73 30232 

78 30232 

1 256  ..* 31 724 

1258 32203 

Proposed  Rules: 

1190 30546 

1 1 91 30546 

37  CFR 

rropossd  RuIm: 

2 30802 

3 30802 

38  CFR 

4 30235 

17 _ 30241 

3 30547 

39  CFR 

111 30457.31512 


^oo 31726 

3001 30242 

40  CFR 

51 32500 

52 29668,  30251.  30253, 

30760,  30991,  31341,  31343. 

31349.31732.31734,31738, 

32204.  32207.  32537,  32687, 

32688.32691.32694 

60 31351 .  32033 

61 32033 

63 30258.  30993.  30995, 

31361.32033.32209 

70 31516.33010 

76 32033 

80 30261 

81 30271 

82 30276 

85 31192 

86 31192 

136 30761 

157 32223 

180 29669,  30996.  31190, 

32224,  32230,  33012,  33019 

260 32452 

261 32974 

264 32452 

265 32452 

266 _ 32452 

268 32974 

271 32974 

302 32974 

Proposed  Rules:  ' 

9 31025 

51 30289 

52 29682.  30290,  30818, 

30821,31025.31037.31387, 
31388.31394,31398.31775, 
31776.  32055.  32058,  32257, 
32258,  32559.  32713,  32714 

60 30548 

63 30548.  31038,  31405, 

31776,32266 

69 31546 

70 30289 

81 30291,  31394.  31398 

86 30291 

1 22 _; 31 025 

123 31025 

131 31025 

1 32 31 025 

148 31406 

180 30549 

185 30549 

260 30548 

261 30548,  31406 

264 30548 

265 30548 

266 30548,  31406 

268 31406 

270 30548 

271 29684,  29688.  30548. 

31406 
300 30554 

41  CFR 

51-3 32236 

51-4 32236 

51-6 32236 

1 01-38 31 740 

301 30260 

Proposed  Rulss: 

101 31550 

42  CFR 

412 .29902 
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111 


..29902 


413 

489 

Proposed  Rules: 

400 :.: 33158 

405 ^ ; 33158 

410 1 3271 5.  331 58 

414 33158 

424 .._ 32715 

44CFR 

64 i 31520 

65 30280,  30283.  33023. 

33026 

67 30285 

Proposed  Rules: 

67 30296,  33048 

45CFR 

144 j. 31669,31670 

146 j. 31669,31670 

148 ♦. 31695.31670 

675 il 31521 

1639 -. 30763 


47CFR 

24 

36 

54 

61 31003.  31 

63 


.31002 
.32862 
.32862 
31939 
.32964 


OS 31868,32862 

73 31005,  31006,  31007, 

31008,  31364.  32237,  32238, 
32239,  32240 
Proposed  Rules: 

1 31777 

63 32964,  32971 

69 ^ 31040 

73.. 32061 

1 01 -..-.32267 

48CFR 

6104 32241 

6105 32241 

9903 31294 

9904 , 31308 

Proposed  Rules: 

0 30186 

4 30186 

7 30186 

8 _ 30186 

1 5 „ 301 86 

16 30186 

17 30186 

22 30186 

27 :. 30186 

28 „ 30186 

31 301 86 

32 - 30186 

35 30186 


42 ou  lOD 

43 - 301 86 

44 -,- 30186 

45 30186 

49 30186 

51 ....- 301 86 

52 301 86 

53 301 86 

214 30829 

215 -....30829 

225 30831 

245 „ 30832 

252 30831,  30832 

932 30556 

970 30556 

49CFR 

171 .29673,  30767,  31363 

172 -30767 

1 95 31 364 

232 „„ - 30461 

356 „ 32040 

370 „ 32040 

379 .32040 

571 34064,  31008,  31367, 

52538 

1136 33028 

1312 30286 

Proposed  Rutss: 

390...- - 32066 


392 32066 

393 32066 

571 32562, 

1 1 57 32068 

50CFR 

17 30772,  31740,  31748, 

31757,33029,  33038 

24 30773 

285 30741 ,  32697 

300 33039 

630 30775 

660 .29676,  30776,  32048, 

32543 

679 30280,  30283,  31010, 

31367,  31369,  32048.  32049 
Proposed  Rules: 

13 32189 

14 31044 

17 32676,  32189,  32268, 

32733 

20 31298 

23 31054 

600 30835,  32071,  32734 

622 32072 

648 29694,  30835,  31551 

660 30305,31551 

679 30835.  32564,  32579. 

32734 
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REMINDERS 

T-.-  ■,-■  lis  list  were 

editonaily  comptled  as  an  aid 

to  Federal  Register  users. 

Induston  or  exclusion  from 

this  list  has  no  legal 

significance. 

rul.es  going  'N-^O 
EPi=EC'   JUNE  IS,   1997 

COMMtHCF  "sFPAa-^iEMT 
Inlernat'ora.    '  v«j.> 
Admini<;fi!"">n 
Uruguay  Hound  Agreements 
Act  (URAA);  conformarwe: 
Antidumptng  and 
countervailing  duties; 
Federal  regulatory  review; 
^■.■►^'■shed  5-19-97 

COMMfcRCE  DEPARTMENT 

Nation^!  CXrfa-'ii    and 
Aim&spn«rtc  Administration 
Anarctic  marine  living 

resources  catches, 

harvesting  and  reporting; 

conservation  arxl 

management  measures; 

published  6-18-97 
Fishery  conservation  and 

management: 

IMagnuson  Act  provisions; 
oublrshed  5-19-97 

C oMMOOfTY  FUTURES 
TRADING  COMMn-  ON 
Commodities  :  _    Act 

Leverage  transactions — 
Financial  report  filing 
attestations;  personal 
identification  number 
(PIN)/manuaJ  signature 
equivalency;  putilished 

tNv  'JONMt^f^AL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Alaska,  putilished  5-19-97 

Delaware;  published  5-19-97 
Pestiodes;  tolerarx^es  in  food, 

animal  feeds,  arxf  raw 

agncuttural  commodities; 

Bnxnoxynil;  published  6-18- 
97 

Metolachlor.  published  6-18- 

.^ANS^o.^'ATlON 
i^K)*"  i   Av  ation 

-i 'J r^r  ,';,;;, i>, on 

Airworthiness  directives: 
^  ---   published  5-14-97 
=itAsuRY  DEPARTMENT 

Internal  Revenue  Sarvica 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 


iQA^wytir  identification 
number  (TIN)  matching 
program;  published  6-18- 
97 

COMMFNTS  DUE  NEXT 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 
due  by  6-26-97;  published 
6-16-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  and  horse  products; 

limited  ports  of  entry — 

Dayton,  OH;  comments 

due  by  6-23-97; 

published  5-22-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alast^  National  Interest  Lands 

Conservation  Act; 

implementation: 

Revenue-producing  visitor 
services  in  conservation 
system  units  within 
national  forests  of  Alaska; 
procedures  establishment; 
comments  due  by  6-24- 
97;  published  4-25-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  arxt  poultry  inspection: 
Contact  freezing  of  meat 
arxj  meat  products;  liquid 
nitrogen  use;  comments 
due  t>y  6-23-97;  published 
5-22-97 

COMMERCE  DEPARTMENT 
Natiorul  Oceanic  ar>d 
Atmospf>eric  Administration 

Endangered  arxj  threatened 
species: 

Snake  River  spring/summer 
Chinook  salmon;  critKal 
habitat  designatkxi; 
comments  due  by  6-27- 
97;  published  4-28-97 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  6-24- 
97;  published  6-9-97 


Carit)bean,  Gulf,  and  South 
Atlantic  fisheries— 
Snapper  grouper  and 
black  sea  bass; 
comments  due  by  6-23- 
97;  published  4-23-97 
Caribbean,  Gull,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  6-23-97; 
published  4-23-97 
West  Coast  States  and 
Western  Pacific 
fishenes — 
West  Coast  salmon; 
comments  due  by  6-26- 
97;  published  6-12-97 
Marine  mammals: 
Endangered  fish  or  wiMlife — 
AnadronKMiS  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  6-23-97;  published 
5-23-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Accidental  release 
prevention — 

Regulated  substances  and 
thresholds  list; 
modifications;  commerrts 
due  by  6-23-97; 
published  5-22-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatk>n  of 
areas: 

Kentucky  et  al.;  comments 
due  by  6-26-97;  put>lished 
5-27-97 
Utah;  comments  due  by  6- 
23-97;  published  5-23-97 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Mississippi;  comments 
due  by  6-23-97; 
published  5-23-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  arxJ  raw 
agricultural  commodities: 
Fenoxycarb;  comments  due 
by  6-24-97;  published  4- 
25-97 
lmidack)prid;  comments  due 
by  6-24-97;  published  4- 
25-97 
Oxyfluorfen;  comments  due 
by  6-24-97;  published  4- 
25-97 
Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan— 

l^ational  pnonties  list 
update;  comments  due 


by  6-23-97;  published 

5-22-97 
National  priorities  list 

update;  comments  due 

by  6-23-97;  put>lished 

5-23-97 
Water  pollution  control: 
Clean  Water  Act  and  Safe 
Drinking  Water  Act— 
PoHutant  analysis  test 

procedures:  approval 

process  streamlined; 

guidelines;  comments 

due  by  6-26-97; 

published  3-28-97 

FEDERAL 

COMMUN!CA''!ONS 
COMMiSSfON 
Common  earner  seroices: 
Access  charges — 
Special  access  lines; 
presubscnbed 
interexchange  carrier 
charge;  general  support 
facility  costs 
reallocation;  comments 
due  by  6-26-97; 
putilished  6-6-97 
International  settlement 
rates;  comments  due  by 
6-24-97;  published  6-17- 
97 
Personal  communication 
services: 

Broadband  PCS  C  and  F 
block  installment  payment 
issues;  comments  due  by 
6-23-97;  published  6-11- 
97 
Licenses  in  C  bkx:k 
(broadband  PCS)— 
Installment  plan  notes;  7 
percent  interest  rate 
waiver;  comments  due 
by  6-23-97;  published 
6-6-97 
Practk»  and  procedure: 
Pole  attachments — 
Cable  operators; 
maximum  just  and 
reasonat)le  rates; 
comments  due  by  6-27- 
97;  published  5-14-97 
Radk)  services,  special: 
Mobile  satellite  services;  2 
GHz  alkxaition;  comments 
due  by  6-23-97;  published 
4-22-97 
Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
6-23-97;  published  5-7-97 
Wyoming;  comments  due  by 
6-23-97;  published  5-7-97 

FEDERAL  TRADE 

Industry  guides: 
Private  vocational  sctiools; 
comments  due  by  6-23- 
97;  published  4-23-97 

GFNFRAl    SERVICES 

AT  M;NiS  ■  SA  "''ON 

Feaerai  property  management: 


UMI 


Ft'deral    RetjiNicr 
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Aviation,  transportation,  and 
motor  vehicles — 
Freight  and  household 
gO(9ds  transportation 
and  traffic  management 
aK:tivities;  procedural 
and  policy  changes; 
comments  due  by  6-23- 
97;  published  4-23-97 
■-TAITH  AND  HUMAN 
^f'BVSCES  DEPARTMENT 
Focc  -sr-c  D'U':) 
Adrr..r>i&tratiOii 
Human  drugs: 
Lat)eling  of  drug  products 
(OTC)- 

Standardized  format; 
comments  due  by  &-27- 
97;  published  2-27-97 

l^^■ERlc^;  oEPARTMEffr 

Fish  and  i«V,tci!te  Service 
Marine  mammals: 
Endangered  fish  or  wildlife— 
Anadromous  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  6-23-97:  published 

INTERIC  f-=   Dt  (■  A  -^  -  MLN T 

M'ne;-,ji$  Ma"  aoement 

dervice 

Federal  regulatory  review; 

request  for  comments; 

comments  due  by  6-23-97; 

published  4-24-97 
Oil  Pollution  Act  of  1990; 

implementation: 


Offshore  facilities;  oil  spill 
financial  responsibility; 
comments  due  by  6-23- 
97;  published  3-25-97 
Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  information 
comment  request; 
comments  due  by  6-23- 
97;  published  4-22-97 
INTERIOR  DEPARTMENT 
Suri^ce  M     -,  Reclamation 
and  L.i^orwsrTient  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Missouri;  comments  due  by 
6-25-97;  published  6-10- 
97 
West  Virginia;  comments 
due  by  6-25-97;  published 
6-10-97 

Mr>r  Sa-e^v  arz  f-stalth 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Roof  and  rock  bolts  and 
accessories;  safety 
standards;  comments  due 
by  6-27-97;  published  4- 
28-97 
NAT'ONA'    CREDIT  UNION 
ADM  N  S    HATION 
NonpuDiiC  records  production 
arxj  agency  employees 


testimony  m  legai 
proceedings;  comments  due 
by  6-23-97;  published  4-24- 
97 

PERSONNEL  MANAGEMENT 
OFRCE 

Organizations  representing 
Federal  employees  and 
other  organizations;  agency 
relationships;  comments  due 
by  6-23-97;  published  4-22- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports: 

Noise  mitigation  measures; 
Federal  funding  approved 
and  eligibility;  comments 
due  by  6-27-97;  published 
5-28-97 

Correction;  comments  due 
by  6-27-97;  published 
6-12-97 

Airworthiness  directives: 
Boetng;  comments  due  by 
6-23-97;  published  4-22- 
97 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comnf>ents 
due  by  6-24-97;  published 
5-13-97 

Jetsfream;  comments  due 
by  6-23-97;  published  5- 
14-97 


McDonriei.  Douglas; 
comments  due  by  6-23- 
97;  published  4-22-97 

Pratt  &  Whitney;  comments 
due  by  6-24-97;  published 
4-25-97 

Class  E  airspace;  comments 
due  by  6-25-97;  published 
5-13-97 

TREASURY  DEPARTMENT 

Customs  Service 

Entry  process  procedures; 
entry  filer  codes  publication; 
comn>ents  due  by  6-23-97; 
published  4-22-97 

North  American  Free  Trade 
Agreement  Implementation 
Act: 

Recordkeeping 
requirements;  comments 
due  by  6-23-97;  published 
4-23-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Inconrte  taxes: 

Travel,  entertainment,  gilts 
and  listed  property; 
business  expenses 
substantiation;  cross- 
reference;  comments  due 
by  6-23-97;  published  3- 
25-97 
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Krh^^  wWn  tr  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pn,.c^  uowi.,  uri.  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieam  whfen  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/ 

/ 

:AFR  SMITH212J 

DEC97  R  1 

:AFRD0  SMITH212J 

DEC97  R  1 

:  JC»IN  SMITH 

:J0HN  SMITH 

:  212  MAIN  STREET 

:212  MAIN  STREET 

:  PORESTVILLE  MD  20747 

• 

: PORESTVILLE  MD  20747 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  vimngr  ,  K.    ^  dress:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

i    s  Hiiu  i  f>  ^ tn  at  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  orcH  I  K  in  »  subscription:  Please  use  the  order  fonn  provided  below. 
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SupertTtandent  of  Docum«nts  Subscription  Oftler  Form     Chmy  your  ori«f 


[jYES,  please  enter  my  subscriptions  as  folcws: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  t)0x  t)ek>w: 

□  Do  not  nr^S-  -  -    -ri'-^  availat>ie  to  other  nriailers 
Check  metho^    i  ^^^ment 

□  Check  payable  tb  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |    |    l-FI 


The  total  cost  of  my  order  is  $. 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cofnpany  or  p«r»onal  naiTM 


(PWm*  type  or  prtnt) 


AdditlorMt  Kldr»sa/«tt«ntk)n  In* 


StrMtaddraM 


Oty,  Stat*.  Zip  cod* 


Daytim*  phon*  Indudt^  ar*a  cod* 


Purchaa*  ord*r  numbar  (optionaQ 


QVISA      □  MasterCard    |     |     |     |    |(*«ptration  data) 

I  I  I  I  M  I  I  I  I  I  I  I  I  I  I  I  rm 

Authorizing  aigrwtur*  t»y 

Mai  To:  Superintendent  of  DocunDents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book!) $61.00 
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Agricultural  Research  Service 

PROPOSED  RULES 

National  Arboretum  use;  fee  schedule,  33376-33379 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Enterprise  Computer  Telephony  Forum,  33440 
National  Center  for  Manufacturing  Sciences,  Inc.,  33440- 

33441 
PNGV  4  SDI  Technical  Team.  33441 
PNGV  Gas  Turbine  Technical  Team,  33440 
PNGV  Vehicle  Engineering  Technical  Team,  33441 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Play  Facilities  Accessibility  Guidelines  Negotiated 
Rulemaking  Committee — 
Meetings,  33381 

Coast  Guard 

RULES 

Technical  amendments,  33359-33365 
NOTICES 

Caribbean  cargo  ship  safety  code  equivalency;  policy 
detwmination,  33455-33456 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33392 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Trade  options  on  enumerated  agricultural  products;  lifting 
of  prohibition;  meetings,  33379 

Customs  Service 

NOTICES 

Commerical  ganger: 
Approval — 
Socotec  International  Inspection  USA  Corp.,  33458 
Commerical  gauger  and  commercial  laboratory 
accreditations: 
Revocation — 
Laboratory  Service  Inc.,  33457-33458 


Defense  Department 

See  Navy  Department 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Research  fellowships,  etc.,  33514-33533 
Postsecondary  education: 
Federal  Perkins  loan  program  expanded  lending  option; 
institutional  participation  agreement,  33536 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Glass  Industry  Initiative;  correction,  33398 

Environmental  Protection  Agency 

PROPOSED  RULES 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  33381-33383 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  2  final  determinations  issued  from  October  1 , 
1995  to  April  8,  1997;  sources  list.  33405-33408 
Meetings: 

Science  Advisory  Board,  33408 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
City  Bumper  Site,  OH,  33408-33410 

Farm  Service  Agency 

RULES 
Wsu^houses: 

Cottonseed;  removal  from  storage;  CFR  correction,  33339 
Water  and  waste  loans  and  grants;  regiilations 

consolidation,  33462-33511 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  coounent  request,  33392 

Federal  Aviation  Administration 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Auxiliary  power  unit  rotor  and  uncontained  turbine 

engine  failure;  design  considerations  for  minimizing 

hazards;  correction,  33459 
Engineering  procedures  manual;  development  and 

evaluation  guide,  33457 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  33441- 
33442 
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Federal  Communications  Commission 

RULES 

Communications  equipment: 
Radio  frequency  devices — 
Personal  computers  and  peripherals;  equipment 
authorization  procedures  for  digital  devices; 
effective  date  delay,  33368 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  33410 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Nuclear  plant  decommissioning  trust  fund  guidelines 
(formation,  organization,  and  operation).  33342- 
33349 

Public  utility  mergers;  policy  statement;  reconsideration 
denied, 33341-33342 
NOTICES 

Hydroelectric  applications,  33401-33405  i 

Applications,  hearings,  determinations,  etc.: 

Cataula  Generating  Co.,  L.P.,  33398-33399 

Consolidated  Edison  Co.  of  New  York,  Inc.,  33399 

Dayton  Power  &  Light  Co..  33399 

El  Paso  Natural  Gas  Co.,  33399-33400 

Florida  Gas  Transmission  Co.,  33400 

National  Fuel  Gas  Supply  Corp.,  33400 

Pacific  Gas  &  Electric  Co.,  33400-33401 

Terra  Watt,  Inc.,  33401 

United  Regional  Energy,  33401 

Federal  Highway  Administration 

RULES 

Planning  and  research: 

Federal-aid  highway  systems  changes;  comment  request, 
33351-33358 

Federal  Maritin>e  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  33410 

Federal  Reserve  System 

RULES 

Home  mortgage  disclosure  (Regulation  C): 
Depository  institutions  asset  exemption  threshold 

increase,  disclosure  requirements  modification,  etc. 
Correction,  33339-33340 
NOTICES 

Banks  and  bank  holding  companies: 
Permissible  nonbanking  activities.  33411 

Rsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

San  Francisco  lessingia,  33368-33374 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Baker's  larkspur  and  yellow  larkspur,  33383-33388 

Recovery  plans — 
Lee  County  cave  isopod,  33390-33391 

San  Bruno  Mountain  manzanita;  withdrawn,  33388- 
33390 
NOTICES 
Meetings: 

Aquatic  Nuisance  Species  Task  Force.  33435 


Food  and  Drug  Administration 

RULES 

Medical  devices: 

Infant  radiant  warmer;  reclassification  from  class  III  to 
class  II;  special  controls,  33349-33351 
Organization,  functions,  and  authority  delegations: 

Commissioner  of  Food  and  Drugs,  33349 
PROPOSED  RULES 
Human  drugs: 

Labeling  of  drug  products  (OTC) — 
Standardized  format,  33379-33380 
NOTICES 

Benzodiazepines  and  related  substances;  scheduling 
recommendations  criteria;  hearing,  33418-33424 
Grants  and  cooperative  agreements;  availability,  etc.: 

Radiation  protection  assurance  program,  33424-33426 
Meetings: 

Medical  Devices  Advisory  Committee,  33426-33427 

Nonprescription  Drugs  Advisory  Committee,  33427 

Forest  Service 

RULES 

Organization,  functions,  and  procedures: 
Technical  amendments,  33365-33368 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Temporary  assistance  for  needy  families  program  and 

related  State  welfare  programs;  administrative  data 

linking  projects,  33411-33417 
Reports  and  guidance  documents;  availability,  etc.: 
HIV  infection,  principles  of  therapy,  NIH  panel  report; 

and  HIV-infected  adults,  antiretro viral  agents  use, 

guidelines.  33417-33418 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Enhanced  Federal  matching  funds  allocation  for 

increased  administrative  costs  resulting  from  welfare 

reform;  correction,  33459 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33427-33428 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33432-33434 
Submission  for  OMB  review;  comment  request.  33431- 
33432. 33434-33435 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Rwanda;  termination.  33442-33443 

Interior  Department 

See  Fish  and  Wildlife  Service 


UMI 


ra,!,.r.T   T?....Ut 


day,  June  19,  1997  /  Contents 


See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 
Netherlands,  33395-33396 
Cut-to-length  carbon  steel  plate  from — 
Belgium,  33396 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  33394-33395 

International  Trade  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  33437 

Justice  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  Investigation 

See  Immigration  and  Natinalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 
Diversified  Contractors,  Inc.,  33437-33438 
MacGillis  &  Gibbs  Co.  et  al.,  33438 

Privacy  Act: 
Systems  of  records,  33438-33440 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Cave  Gulch-Bullfrog-Waltman  Natuiral  Gas  Development 
Project,  WY,  33435-33436 
Public  land  orders: 

California,  33436 

Idaho,  33436-33437 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  geological  and  geophysical 
explorations 
Meeting,  33380 

National  Gambling  Impact  Study  Commission 

NOTICES 
Meetings,  33444 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Cancer  Institute,  33428-33429 
National  Institute  of  Diabetes  and  Digestive  and  IGdney 

Diseases,  33429-33430 
National  Institute  of  Neurological  Disorders  and  Stroke, 

33429 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

33429 
President's  Cancer  Panel.  33430 

Research  Grants  Division  special  emphasis  panels,  33430 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

GoYemors,  33430-33431 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Yellowfin  sole,  33375 

Marine  mammals: 
Subsistence  taking — 

Northorn  fur  seals;  harvest  estimates,  33374-33375 
NOTICES 

Marine  mammals: 
Pinniped  removal  authority;  authorization  letter,  33396- 
33397 
Permits: 
Experimental  fishing,  33397-33398 

National  Science  Foundation 

NOTICES 
Meetings: 
Geosciences  Special  Emphasis  Panel,  33444 

National  Skill  Standards  Board 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Volimtary  partnership  planning  and  phase  I 
implementation,  33444-33445 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 

USS  Juneau,  33358-33359 
NOTICES 
Meetings: 

Naval  Academy,  Board  of  Vistors,  33398 

Nuclear  Regulatory  Commission 

NOTICES 

Enforcement  actions;  policy  and  procedure: 

Radiographic  operations;  radiography  and  radiation  safety 
requirements;  correction,  33447 
Applications,  hearings,  determinations,  etc.: 

Power  Authority  of  State  of  New  York,  33445-33447 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  33437 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Washington  National  et  al.;  correction,  33443 

Personnel  Management  Office 

NOTICES 
Meetings: 
Federal  Salary  Council,  33447 

Public  Health  Service 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abusd  and  Mental  Health  Services 
Administration 

Rural  Business-Cooperative  Service 
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rtuies  and  RegyJaticns 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  742 

Cottonseed  Warehouses 
CFR  Correction 

In  Tide  7  of  the  Code  of  Federal 
Regulations,  parts  700  to  899,  revised  as 
of  January  1,  1997,  §742.49  was 
inadvertently  omitted  and  should  be 
added  on  page  381,  and  to  the  table  of 
contents  on  page  370. 

§  742.49    Removal  from  storage. 

Except  as  may  be  permitted  by  law  or 
the  regulations  in  this  part,  a  licensed 
warehouseman  shall  not  remove  any 
cottonseed  for  storage  from  the  licensed 
warehouse  or  the  part  thereof 
designated  in  the  receipt,  if  by  such 
removal  the  insurance  thereon  will  be 
impaired,  without  first  obtaining  the 
consent  in  writing  of  the  holder  of  the 


receipt,  and  endorsing  on  such  receipt 
the  fact  of  such  removal.  Under  no 
circumstances,  unless  it  becomes 
absolutely  necessary  to  protect  the 
interests  of  holders  of  receipts,  shall 
cottonseed  be  removed  from  the 
licensed  warehouse,  and  immediately 
upon  any  such  removal  the 
warehouseman  shall  notify  the 
Administrator  of  such  removal  and  the 
necessity  therefor. 

(FR  Doc.  97-55501  Filed  6-18-97;  8:45  am) 
BILUNG  CODE  150&-01-0 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-0951] 

Home  Mortgage  Disclosure;  Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Reserve 
published  in  the  Federal  Register  of 
May  27,  1997,  final  revisions  to 
Regulation  C  (Home  Mortgage 
Disclosure).  Among  other  changes,  this 
final  rule  revised  the  LOAN/ 
APPUCATION  REGISTER  Transmittal 
Sheet  found  in  Appendix  A  of 
Regulation  C.  This  document  corrects 
technical  errors  in  that  Transmittal 
Sheet. 


Federal  Register 

VoK  62,  No.  118 
Thursday,  June  19,  1997 


DATES:  Effective  on  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manley  Williams,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  202-452- 
3667;  for  the  hearing  impaired  only, 
Diane  Jenkins,  Telecommunications 
Device  for  the  Deaf,  at  202-452-3544. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Reserve  published  a  document 
in  the  Federal  Register  on  the  May  27, 
1997  (62  FR  28620,  FR  Doc.  97-13593), 
revising  the  LOAN/ APPLICATION 
REGISTER  Transmittal  Sheet.  The 
Transmittal  Sheet,  as  published, 
contains  errors  in  the  alignment  on 
some  of  the  line  titles.  This  correction 
notice  contains  the  Transmittal  Sheet, 
with  the  alignments  corrected. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  June  16. 1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 

PART  203— {CORRECTED] 

In  rule  FR  Doc.  97-13593,  published 
on  May  27,  1997,  (62  FR  28620),  make 
the  following  correction. 

Appendix  A  to  Part  203 — (Corrected] 

On  page  28625  in  Appendix  A  to  Part 
203,  the  LOAN/ APPUCATION 
REGISTER  Transmittal  Sheet  is 
corrected  to  read  as  follows: 

BILLING  CODE  <210-01-P 


H  !4! 
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LOAN/APPLICATION  REGISTER 

TRANSMITTAL  SHEET 


foan  FR  HMDA-LAR 

OMB  No   7100-0247     ApprovtlexpiTM  M«y  31.2000 


You  must  complete  this  transmittal  sheet  (please  type  or  print)  and  attach  it  to  the  Loan/Application 
Register,  required  by  the  Home  Mortgage  Disclosure  Act,  that  you  submit  to  your  supervisory  agency. 


Agency 
Rtportar"!  IdrntiTication  Number      Cod* 

L_l_l_l_l_l_l_l_l_l_l  -  l_l 


Reportei't  Tax  IdcDtiTication  Number 

l_l_l  - 1.    I  .1.1     I     I  _!__! 


Total  line  enlnet  contained  in 
attached  Loan/Application  Reguter 


UMI 


The  Loan/AppHcation  Register  that  is  attached  covers  activity  during  the  year and  contains  a  total  of 

pages 

Enter  the  name  and  address  of  your  institution.    The  disclosure  statement  that  is  produced  by  the  Federal  Financial 
Institutions  Examination  Council  will  be  mailed  to  the  address  you  supply  below: 


Name  of  Institution 


Address 


City.  SUtt.  ZIP 


Enter  the  name,  telephone  number,  and  facsimile  number  of  a  person  who  may  be  contacted  about  questions 
rcgardmg  your  register: 


(_J 


Name 


(_). 


Telephone  Number 


Facsimile  Number  (1/  applicable) 


If  your  institution  is  a  subsidiary  of  another  institution  or  corporation,  enter  the  name  of  your  parent: 


Naae 


Address 


City,  StaU.  ZIP 


An  officer  of  your  mstitution  must  complete  the  following  section 

I  certifjr  to  the  accuracy  of  the  data  contained  in  this  register. 


Naae  of  OfTiear 


Signature 


Data 


(FR  Doc.  97-18122  Filed  &-18-97;  8:45  am] 
MUJNOcooc  azio-oi-c 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  RM96-&-001 ;  Order  No. 
592-A] 

Inquiry  Concerning  the  Commission's 
Merger  Policy  Under  the  Federal  Power 
Act;  Order  on  Reconsideration 

Issued  June  12, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  on  reconsideration. 

SUMMARY:  The  Commission  denies 
reconsideration  of  its  Policy  Statement 
Establishing  Factors  the  Commission 
Will  Consider  in  Evaluating  Whether  a 
Proposed  Merger  is  Consistent  With  the 
Public  Interest.  In  that  Policy  Statement, 
the  Commission  said  that  it  will 
generally  allow  60  days  for  comments 
on  a  completed  merger  application.  In 
response  to  commenters  who  argue  that 
60  days  will  not  be  enough  time  to 
prepare  substantial  comments  on  some 
merger  applications,  the  Commission 
notes  that  the  Policy  Statement 
establishes  only  a  general  policy,  not  a 
binding  rule,  and  states  that  it  will 
lengthen  the  comment  period  in  specific 
cases  when  there  is  reason  to  do  so. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Macpherson,  Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel.  888  First  Street,  NfE., 
Washington,  DC  20426,  (202)  208-0921. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  the 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200,  14400,  12000,  9600, 7200, 4800, 
2400  or  1200  bps,  full  duplex,  no  parity, 
8  data  bdts  and  1  stop  bit.  The  full  text 
of  this  order  will  be  available  on  CIPS 
in  ASCII  and  WordPerfect  6.1  format. 
CIPS  user  assistance  is  available  at  202- 
208-2474. 


CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http//www. fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you,  log  onto  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  then  typing:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Meier,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  Jr. 

Inquiry  Concerning  the  Commission's 
Merger  Policy  Under  the  Federal  Power  Act; 
Order  No.  592-A;  Order  on  Reconsideration. 
Docket  No.  RM96-6-001. 

Issued  June  12, 1997. 

IntroductiDn 

The  Commission  recently  issued  a 
Policy  Statement  updating  and 
clarifying  its  procedures,  criteria,  and 
policies  concerning  public  utility 
mergers.'  .\mong  other  things,  we  set 
forth  procedures  that  are  designed  to 
allow  our  review  of  proposed  mergers  to 
proceed  as  efficiently  as  possible  and 
avoid  unnecessary  delays,  while 
ensuring  that  mergers  are  consistent 
with  the  public  interest.  This  order 
denies  reconsideration  ^  of  oiu 
statement  that  we  will  generally  allow 
60  days  for  comments  on  a  merger 
filing.  We  conclude  that  intervenors 
generally  will  be  able  to  submit 
adequate  filings  within  that  period.  We 
will  lengthen  (or  shorten)  the  comment 
period  on  a  case-by-case  basis  when 
there  is  reason  to  do  so. 


'  Policy  Statement  Establishing  Factors  the 
Commission  Will  Consider  in  Evaluating  Whether 
a  Proposed  Mei;ger  is  Consistent  With  the  Public 
Interest,  Order  No.  592.  61  FR  68595  (Dec.  30. 
1996).  FERC  SUts.  ft  Regs.  131.044  (1996)  (Policy 
Statement). 

'  Policy  statements  are  not  subject  to  rehearing. 
See,  e.g..  Alternatives  to  Traditional  Cost-of-S«rvice 
Ratemaking  for  Natural  Gas  Pipelines,  75  FERC 
161.026(1996)  (rehearing  does  not  lie  because 
policy  statements  are  not  directly  reviewable: 
rather,  review  is  available  when  policy  is  applied 
in  specific  case),  citing  American  Gas  Assoc,  v. 
FERC.  888  F.2d  136.  151-2  (DC.  Or  1989)  (policies 
are  not  ripe  until  applied  in  specific  cases). 
However,  we  may,  at  our  discretion,  entertain 
reconsideration. 


Background 

In  the  Policy  Statement,  we  adopted 
an  analytic  "screen"  to  aid  in  analyzing 
the  effect  of  a  proposed  merger  on 
competition.  We  explained  what 
information  an  applicant  should  submit 
to  allow  us  to  apply  the  screen  and  thus 
to  distinguish  between  those  mergers 
that  require  a  more  detailed  analysis, 
which  may  include  a  trial-type  or  a 
paper  hearing,  and  those  that  clearly  do 
not  raise  comp)etitive  concerns. 
Applicants  are  expected  to  make 
available  to  the  public  all  data  used  in 
the  screen  analysis  and  other  related 
data.  If  the  screen  analysis  shows  that 
the  merger  would  not  significantly 
increase  market  concentration  and  there 
are  no  interventions  raising  genuine 
issues  of  material  fact  that  cannot  be 
resolved  based  on  the  written  record,  we 
stated  that  we  will  not  set  the  issue  of 
the  effect  of  a  merger  on  competition  for 
hearing. 

In  the  Policy  Statement,  we  found  that 
the  analytic  screen  would  produce  a 
"reliable,  conservative  analysis  of  the 
competitive  effects  of  proposed  mergers. 
However,  it  is  not  infallible."  -' 
Intervenors  may,  assuming  their  claims 
are  substantial  and  specific,  challenge 
the  data  used  or  the  way  the  applicants 
conducted  the  analysis.  They  also  may 
argue  that  the  screen  does  not  identify 
a  particular  market  problem.  Moreover, 
we  noted  that  intervenors  may  wish  to 
submit  an  alternative  competitive 
analysis,  accompanied  by  appropriate 
supporting  data.  Recognizing  that  "the 
need  for  more  rigor  in  interventions 
could  require  additional  efforts  by 
potential  intervenors,"  *  we  stated  that 
we  would  routinely  allow  60  days  for 
comments  on  merger  filings,' 

Arguments  on  Reconsideration 

The  Transmission  Access  Policy 
Study  Group  and  the  American  Public 
Power  Association  (TAPS/APPA)  filed  a 
request  for  reconsideration  *  in  which 
they  argue  that  60  days  may  not  be 
enough  time  to  produce  the  kind  of 
substantial  interventions  the 
Commission  is  expecting.  They  argue 
that  if  the  Commission  intends  to  rely 
on  interventions  as  the  "primary 
substantive  basis  (other  than  the  self- 
serving  data  provided  by  the 
applicants)"  for  the  Commission's 
decision,  60  days  is  not  enough  time. 
When  applicants  submit  data  to  support 
their  screen  analysis,  they  naturally  will 


}  61  FR  at  68600.  mimeo  at  25. 

*61  FR  At  68600.  mimeo  at  26. 

'61  FR  At  68600.  mimeo  at  26 

»Filed  lanuary  17.  1997.  The  filing  is  styled  as  a 
request  for  rehearing,  clarification,  or 
reconsideration. 
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seieci  aaia  mat  snuws  the  merger  in  the 
best  possible  light,  and  will  not  reveal 
unfavorable  data. 

TAPS/APPA  also  criticize  the  data  we 
suggested  applicants  submit  to  support 
their  screen  analyses.^  They  argue  that 
applicants  themselves  would  never 
assess  a  potential  merger  based  only  on 
these  data.  For  example: 

|t)he  complete  heat  rates  of  various  imits 
*  *  *  which  change  by  the  [mint  of  the 
output  of  tiie  unit  on  the  load  curve,  are  not 
data  which  are  available  on  EIA  Form  860, 
and  the  historical  fuel  costs  shown  in  FERC 
Form  423  are  not  likely  to  be  the  projected 
fuel  costs  which  would  be  used  by  any 
executive  determining  whether  to  commit  his 
or  her  company  to  a  merger." 

Unless  the  Commission  decides  in  its 
planned  rulemaking'  to  require 
submission  of  all  the  data  the  company 
actually  considered  when  making  the 
real-life  decision  on  the  merger,  the 
screen  analysis  may  be  misleading, 
according  to  TAPS/APPA. 

TAPS/APPA  compare  this 
Commission's  decision-making  under 
section  203  of  the  Federal  Power  Act  to 
that  of  agencies  acting  under  the  Hart- 
Scott-Rodino  Act.'o  They  claim  that  the 
Commission  will  not  be  collecting  a 
large  part  of  the  information  that  these 
agencies  examine.  For  instance,  the 
agencies  require  submission  of  all 
information  the  applicants  considered 
when  deciding  whether  to  undertake  the 
merger.  Moreover,  they  can  make  a 
"second  request"  for  even  more 
information.  TAPS/APPA  argue  that  the 
Commission  should  require  similar 
information.  Specific  information  they 
say  should  be  required  includes,  for 
example,  transmission  studies 
applicants  have  done  that  show  various 
potential  solutions  to  transmission 
constraints;  different  ways  the 
applicants  considered  calculating 
available  and  total  transmission 
capacity;  information  on  vertical  market 
power,  and  information  on  power 
alternatives  that  may  not  be  truly 
available  in  the  critical  area  because  the 
power  can  be  sold  at  a  higher  price 
elsewhere. 

TAPS/APPA  are  particularly 
concerned  that  the  60-day  period  for 
interventions  will  not  be  adequate  if 
intervenors  will  be  expected  to  make  a 
full-fledged  case  based  on  the  limited 
information  available.  They  point  out 


that  the  applicant  will  have  had  much 
more  time  than  60  days  to  prepare  the 
filing  and  argue  that  it  is  unfair  to 
expect  a  complete,  detailed  response  in 
60  days.  Finally,  they  suggest  that  the 
Commission  allow  the  clock  to  be 
stopped  while  discovery  goes  forward 
and  that  intervenors  be  required  to 
present  their  case  60  days  after  all 
necessary  information  is  submitted. ' ' 

Discussion 

At  this  time,  we  continue  to  believe 
that  60  days  will  generally  be  enough 
time  for  adequate  interventions. 
Intervenors  are  free  to  argue  that  more 
time  is  needed  in  a  particular  case,  and 
if  we  think  more  time  is  needed,  we  will 
extend  the  comment/intervention 
period.'^  Moreover,  the  Policy 
Statement  sets  forth  suggested  data  only; 
we  are  fr-ee  to  request  additional  data  in 
a  particular  case,  and  have  done  so 
since  the  PoUcy  Statement  was  issued." 
In  our  upcoming  rulemaking 
proceeding,  we  will  consider  arguments 
as  to  what  information  should  be 
required  for  mergers,  as  well  as 
arguments  as  to  filing  deadlines  and 
other  procedural  matters,  since  it  is  in 
that  proceeding  that  we  will  propose  a 
binding  rule. '■• 

TAPS/APPA  also  ask  that  in  light  of 
the  dynamic  nature  of  today's  industry, 
the  Commission  make  it  clear  that  we 
will  not  ignore  factual  changes  that 
occur  while  an  application  is  pending. 
We  do  not  intend  to  ignore  significant 
factual  changes. 

The  Commission  orders:  The  motion 
for  reconsideration  or  clarification  is 
hereby  denied  in  part  and  granted  in 
part  as  set  forth  in  the  body  of  this 
order. 


''Policy  Statement,  mimeo  at  Appendix  B. 

•TAPS/APPA  reconsideration  at  8  (footnote 
omitted). 

*  We  noted  in  the  Policy  Statement  that  we  will 
be  issuing  a  Notice  of  Proposed  Rulemaking  to  set 
forth  more  ipeciric  filing  requirements  and 
additional  procedures.  61  FR  at  68596.  n.3. 

'"Hart-Scott-Rodino  Antitrust  Improvement  Act 
of  1976.  IS  U.S.C  laa  (19M). 


'  >  TAPS/APPA  argue  that  the  Commission  should 
make  it  mandatory  for  merger  applicants  who  want 
expedited  treatment  to  serve  potential  intervenors 
with  copies  of  the  application  by  overnight  delivery 
and  electronic  versions  as  well.  Potential 
intervenors  could  be  identified  by  having  the 
applicants  file  a  notice  of  intent  to  file  even  before 
they  file  the  application  itself:  this  would  allow 
potential  mtervenors  to  identify  themselves. 

'^  We  have  stated  our  intention  to  shorten  the 
comment  period  in  certain  types  of  cases  that  raise 
minimal  concerns.  Enova  Corporation  and  Pacific 
Enterprises.  79  FERC  161.107  (1997),  and  will  be 
willing  to  lengthen  the  comment  period  as  well 
when  a  longer  period  is  needed.  See  Pricing  Policy 
for  New  and  Existing  Facilities  Constructed  by 
Interstate  Natural  Gas  Pipelines.  Order  Denying 
Rehearing.  75  FERC  161.105  at  61.344  (1996) 
(issues  raised  in  requests  for  "rehearing"  of  Policy 
Statement  are  case-specific  in  nature  and  should  be 
addressed  in  individual  cases). 

"  Letter  order  of  April  3.  1997  from  Debbie  Clark. 
Chief  Accountanl.J^ederal  Energy  Regulatory 
Commission  to  Ohio  Edison  Company,  el  al.  in 
Docket  No.  EC97-5-0O0. 

'♦TAPS/APPA  may  raise  in  the  rulemaking 
proceeding  their  arguments  that  it  should  be 
mandatory  for  applicants  who  want  expedited 
treatment  to  make  special  service  to  potential 
interveners. 


By  the  Commission. 
Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  97-16042  Filed  6-18-97;  8:45  am) 
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[Docket  No.  RM94-1 4-001;  Order  No. 
58&-A] 

Nuclear  Plant  Decommissioning  Trust 
Fund  Guidelines;  Order  on  Rehearing 

Issued  ]ime  12, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  on  rehearing. 

SUMMARY:  On  rehearing,  the 
Commission  is  amending  its  rules 
governing  the  formation,  organization 
and  operation  of  nuclear  plant 
decommissioning  trust  funds  (Fund) 
and  Fund  investments:  To  remove  the 
requirement  that  a  Fund  investment 
manager  must  have  a  net  worth  of  at 
least  $100  million  (although  it  is 
retaining  the  $100  million  net  worth 
requirement  for  the  Trustee);  and  to 
allow  public  utilities  with  nuclear  units 
to  maintain  nuclear  decommissioning 
trust  funds  that  include  both 
Commission-jurisdictional  and  non- 
Commission-jurisdictional  trust  fund 
collections.  The  Commission  is  also 
making  certain  corrections  and 
providing  certain  cleirifications,  and 
confirming  its  conclusion  that  a  public 
utility  may  not  itself  make  individual 
investment  decisions. 
DATES:  Effective:  July  21,  1997.  The 
incorporation  by  reference  was 
approved  on  July  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Lynch  (Legal  Information), 
Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel.  888  First  Street,  NE., 
Washington,  DC  20426,  Telephone: 
(202) 208-2128 
James  K.  Guest  (Accounting 
Information),  Office  of  Chief 
Accountant,  888  First  Street,  NE., 
Washington,  DC  20426,  Telephone: 
(202) 219-2614. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interest  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  the 
document  during  normal  business  hours 
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in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CEPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-600-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000, 9600, 7200, 4800, 
2400  or  1200  bps,  full  duplex,  no  parity, 
8  data  bits  and  1  stop  bit.  The  full  text 
of  this  order  will  be  available  on  CIPS 
in  ASCn  and  WordPerfect  6.1  format. 
CIPS  user  assistance  is  available  at  202- 
208-2474. 

CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  httpZ/www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you,  log  onto  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  at  the 
command  line  then  typing:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  ]. 
Hoecker,  William  L  Massey,  and  Donald  F. 
Santa,  )r. 

[Docket  No.  RM94-14-O011 

Nuclear  Plant  Decommissioning  Trust  Fund 
Guidelines;  Order  No.  580-A;  Order  on 
Rehearing 

Issued  June  12, 1997. 

In  this  order  the  Commission  is:  (a) 
Deleting  &x)m  its  regulations  the 
requirement  that  a  nuclear 
decommissioning  trust  fund  investment 
manager  must  have  a  net  worth  of  at 
least  $100  million  (although  it  is 
retaining  the  $100  million  net  worth 
requirement  for  the  Trustee);  and  (b) 
allowing  public  utilities  with  nuclear 
units  to  maintain  nuclear 
decommissioning  trust  funds  that 
include  both  Commission-jurisdictional 
and  non-Commission-jurisdictional 
decommissioning  collections.  It  is  also 
making  certain  corrections  and 


providing  CeiLauj  LiciiiuLaiiuns,    and 

confirming  its  conclusion  that  a  public 
utility  may  not  itself  make  individual 
investment  decisions. 

Background 

On  June  16, 1995,  the  Commission 
issued  a  Final  Rule  in  Nuclear  Plant 
Deconunissioning  Trust  Fund 
Guidelines,^  setting  forth  requirements 
for  the  formation,  organization  and 
operation  of  nuclear  decommissioning 
trust  funds  (Fund)  and  for  Fimd 
investments.  The  Final  Rule  provided, 
among  other  things,  that: 

A.  The  Trustee  and  any  other 
Fiduciary  shall  have  a  net  worth  of  at 
least  SlOO  million;  ^  and 

B.  The  Fund  must  be  an  external  trust 
fund  in  the  United  States,  established 
pursuant  to  a  written  trust  agreement 
that  is  independent  of  the  utility,  its 
affiliates  or  associates.^ 

The  Conunission  received  motions  for 
stay  and/ or  requests  for  rehearing  and 
for  clarification  of  the  Final  Rule  from: 
Commonwealth  Edison  Company 
(Conunonwealth  Edison);  Edison 
Electric  Institute  (EEI);  a  group  of 
investment/trust  companies  and  a  group 
oC  public  utilities  (together:  Investment/ 
Trust/Utility  Companies);  *  Indiana 
Michigan  Power  Company  (I&M);  Maine 
Yankee  Atomic  Power  Company  (Maine 
Yankee);  New  England  Public  Power 
Nuclear  Customers;  and  Strong  Capital 
Management  Inc.  (Strong).  The  requests 
for  rehearing  of  Commonwealth  Edison, 
EEI,  Investment/TrusL/Utility 
Companies  and  Strong  ask  the 
Commission  to  eliminate  the 
requirement  that  a  Fund  investment 


'  Among  the  changes  and  clarifications  are  the 
following:  (a)  the  Commission  is  correcting  the 
address  references  in  18  CFR  35.33(a)(3)  to  reflect 
that  the  Commission's  library  is  in  Room  95-01. 
S88  First  Street.  NE:  (b)  the  Commission  is  deleting 
the  "Effective  Date  Note"  found  at  the  end  of  18 
CFR  35.32  (this  order  on  rehearing  moots  the  stay 
referred  to  in  that  note);  and  (c)  the  Commission  is 
clarifying  the  number  of  copies  of  the  financial 
report  required  to  be  filed  with  the  Commission. 

^  Nuclear  Plant  Decommissioning  Trust  Fund 
Guidelines,  Order  No.  580,  60  FR  34109  (June  30, 
1995),  FERC  StaU.  &  Regs.  Regulations  Preambles 
1991-96131.023(1995). 

M8  CFR  35.32(a)(4):  see  FERC  Stats.  &  Regs. 
Regulations  Preambles  1991-96  at  31.360.  In  the 
Final  Rule,  the  Commission  used  the  term 
"Fiduciary"  to  refer  to  the  "i>erson(s)  or 
institutions(s)  that  perform  the  trust**  and 
investment  management  functions  *   *   *   ."  60  FR 
at  34116,  FERC  Suts.  &  Regs.  Regulations 
Preambles  1991-96  at  31,359.  Because  a  Fund 
investment  manager  performs  an  "investment 
management  function!),"  the  Final  Rule  effectively 
required  it  to  have  a  net  worth  of  SlOO  million. 

*  18  CFR  35.32(a)(1)  and  (f);  see  FERC  Suts.  ft 
Regs.  Regulations  Preambles  1991-96  at  31.360. 

'These  two  groups  essentially  filed  identical 
pleadings.  Citations  to  their  pleadings  will  track  the 
page  numbers  of  the  investment/trust  companies' 
filing. 


manager  must  have  a  net  worth  of  at 
least  $100  million.  Most  of  those 
requesting  rehearing  also  oppose  the 
Commission's  requirement  of  a  separate 
Fund  for  Commission-jurisdictional 
decommissioning  collections. 
Effective  July  31,  1995,  the 
Commission,  pending  further  action  on 
rehearing,  stayed  the  requirement  in  18 
CFR  35.32(a)(4)  that  a  Fund  investment 
manager  have  a  net  worth  of  at  least 
$100  million.  In  that  same  order,  the 
Commission  also  stayed  the  requirement 
in  18  CFR  35.32(a)(1)  and  (f)  that  public 
utilities  establish  a  separate  nuclear 
decommissioning  trust  fimd  for 
Commission-jurisdictional  Fimd 
collections.*  Following  issuance  of  the 
stay,  a  number  of  entities  filed 
comments.' 

Discussion 

A.  One  Hundred  Million  Dollar  Net 
Worth  Requirement  for  Investment 
Managers 

1.  Background 

The  Commission  first  imposed  a  $100 
million  net  worth  requirement  in 
System  Energy  Resources,  Inc.,*  where 
the  Commission  directed  that  "[t]he 
trustee  [of  a  Fundi  shall  have  a  net 
worth  of  at  least  $100  million."' 
Following  passage  of  section  1917  of  the 
Energy  Policy  Act  of  1992, lo  the 
Commission  reaffirmed  its  then-existing 
guidelines  for  Fund  organization  and 
investment,  including  the  requirement 
that  a  trustee  have  a  net  worth  of  $100 
million."  In  the  Final  Rule,  the 
Commission  extended  the  $100  million 
net  worth  requirement  to  Fund 
investment  managers.'^ 

The  $100  million  net  worth 
requirement  originally  arose  from  the 


'  Nuclear  Plant  Decommissioning  Trust  Fund 
Guidelines.  60  FR  39251-52  (August  2, 1995):  FERC 
Stats,  ft  Regs.  Regulations  Preambles  1991-96 
131.024(1995). 

^  These  entities  are:  Association  for  Investment 
Management  and  Research  (AIMR):  Sanford  C. 
Bernstein  ft  Co.  (Bernstein):  Capital  Guardian  Trust 
Company  (Capital  Guardian):  Carolina  Power  ft 
Light  Company  (CPftL):  Florida  Power  ft  Light 
Company  (FP&L):  Loomis.  Sayles  ft  Company.  LP.: 
NISA  Investment  .^dvisors,  LLC.  (NISA):  Nuveen 
•  Duff  ft  Phelps  Investment  Advisors  (Nuveen): 
RCM  Capital  Management  (RCM  Capital):  W.H. 
Reaves  ft  Company:  Southern  Companies:  Union 
Electric  Company. 

This  decision  takes  into  consideration  all 
pleadings  filed,  both  before  and  after  the 
Commission  issued  the  stay. 

•  37  FERC  1 61,261  (1966)  [SERJ  /),  clarified.  65 
FERC  1 61 ,083  ( 1 993).  order  on  nhg.67  FERC 
161.228(1994). 

^SERII.  37  FERC  at  61.727 

'oPub.  L  No  102-486.  106  Stat.  2776.  3024-25 
(1&92):  see  26  U.S.C  468(A)(e). 

* '  System  Energy  Resources,  Inc.,  65  FERC 
1 61,083  (1993)  [SER]  0).  order  on  rehg.  67  FERC 
161,228(1994). 

<'  See  supra  n.2  and  accompanying  text. 
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Commission's  "overriding  concern 
about  th^ security  of  a  decommissioning 
fund,"  '^  and  its  intention  "to  ensure 
that  ratepayer-contributed  funds  will,  in 
fact,  be  available  when 
decommissioning  occurs."  '^  The  intent 
of  the  $100  million  net  worth 
requirement  adopted  in  the  Final  Rule 
was  to  "ensured  that  the  fiduciary  [in 
this  case,  the  Fund  investment  manager] 
will  have  the  necessary  assets  to 
adequately  self-Insure  its  performance." 
•5  The  "performance"  to  which  the 
Commission  referred  was  not  market 
performance,  but  rather  adherence  to 
the  prudent  investor  standard  (set  forth 
in  Restatement  (Third)  of  Trusts)  that 
the  Commission  in  the  Final  Rule  laid 
down  as  the  guiding  fiduciary  standard 
for  Fund  investment  managers.  '*  By 
imposing  a  $100  million  net  worth 
requirement,  we  sought  to  ensure  that  a 
utility  would  have  assets  to  turn  to 
should  an  investment  manager's 
performance  fall  below  the  prudent 
investor  standard.  As  represented  by  the 
comments  and  requests  for  rehearing 
(discussed  below),  the  public  utility  and 
investment  communities  seem  willing 
to  do  without  this  safeguard,  which  they 
find  unduly  costly  and  burdensome. 

2.  Comments  and  Requests  for 
Rehearing 

(a)  The  $100  million  net  worth 
requirement.  Almost  all  commenters 
oppose  the  imposition  of  the  SlOO 
million  net  worth  requirement  for  Fund 
investment  managers;  none  support  it. 
They  observe  that  most  investment 
managers  do  not  have  a  net  worth  of 
$100  million.  They  submit  that  the  $100 
million  net  worth  requirement  will  not 
only  disqualify  many  investment 
advisors  currently  managing  Fund 
assets,  but  also  will  pose  a  serious 
obstacle  to  Brms  that  would  otherwise 
seek  to  participate  in  Fund  investment 
management.  They  argue  that,  if  the 
Commission  insists  upon  the  $100 
million  net  worth  requirement,  utility 
companies  will  lose  a  substantial  body 
of  experience  and  expertise.  They 
further  maintain  that  the  requirement 
will  force  utilities  to  choose  new 
investment  managers  from  a  small 
universe:  those  that  have  both  $100 
million  in  net  worth  and  expertise  in 
managing  Fund  assets.  They  contend 
that  investment  management  fees  will 
likely  rise,  since  less  robust  competition 


and  concentration  of  market  power 
ordinarily  leads  to  higher  prices.''' 

The  commenters  fear  that  with 
management  of  Commission- 
jurisdictional  decommissioning 
collections  concentrated  in  the  hands  of 
a  relatively  few  institutions,  there  will 
be  a  diminution  of  investment  flexibility 
for  Fund  assets.'*  They  further  raise  the 
possibilities  of:  (a)  "large  investment 
losses"  "  resulting  from  entry  into  the 
market  of  investment  managers  who 
have  the  requisite  net  worth  but  who  are 
not  experienced  with  the  unique 
features  of  Fund  investment 
management;  ^o  and  (b)  a  "forced 
liquidation  effect"  if  replacement 
investment  managers  change  the 
composition  of  the  Funds'  investment 
portfolios.  2'  Commonwealth  Edison 
argues  that,  although  "the  $100  million 
net  worth  requirement,  as  it  relates  to 
nuclear  decommissioning  trustees,  is 
appropriate!,]  *  *  *  this  requirement  is 
urmecessary  with  respect  to  investment 
managers  who  direct  the  investment  of 
the  assets,  but  who  do  not  exercise 
control  over  these  assets  as  the  trustees 
do."" 

(b)  Alternative  pmposals.  Several 
commenters  suggest  that,  in  lieu  of  the 
$100  million  net  worth  requirement,  tite 
Commission  might  insist  that  utilities 
select  to  manage  their  Fund  investments 
only  investment  managers  that  conform 
to  certain  criteria.  Among  the  criteria 
that  these  commenters  suggest  are:  (a)  A 
certain  minimum  amount  of  assets  (for 
example,  $1  billion)  under  management; 
(b)  a  minimum  number  of  years  (for 


>'SE1U  a.  65  FERC  at  61.513. 

I*  Id 

<> 60  FR  at  3411 7;  FEKC  Stats,  ft  Reg*.  RegulaUons 
Prsambles  1991-96  at  31.360. 

■»60  FR  at  34122;  FERC  StaU.  ft  Ra|a.  RagulaUons 
Praunblm  1991-96  at  31.36»-70. 


'''Eg..  AIMR Comments  at  2;  Bernstein 
Comments  at  2:  Capital  Guardian  Comments  at  2; 
Investment/Trust/Utility  Companies  Request  for 
Rehearing  at  9;  Maine  Yankee  Request  for 
Reconsideration  at  3:  MIS  A  Comments  at  4; 
Southern  Company  Comments  at  8-9:  Strong 
Comments  at  3;  Strong  Request  for  Rehearing  at  10- 
11 

"Investment/Trust/Utility  Companies  Request 
for  Rehearing  at  9:  Strong  Request  for  Rehearing  at 
10. 

"W. 

"^The  commenters  state  that  Fund  investment 
management  is  very  different  from  managing  tax- 
sheltered  assets  for  pensions  funds,  or  even  taxable 
assets  for  individuals.  It  involves  a  complicated 
investment  problem:  assuring  the  funding  of  an 
unusual  liability  while  contending  with  complex 
tax,  regulatory  and  legal  constraints.  For  example, 
a  Fund  manager  must  not  only  comply  with  the 
requirements  of  the  Securities  and  Exchange 
Commission,  but  also  nvith  the  requirements  of  this 
Commission,  tne  Nuclear  Regulatory  Commission, 
and  state  public  service  commissions.  The  Fund 
manager  must  also  correctly  interpret  and  comply 
with  section  468A  of  the  Internal  Revenue  Code. 
See  NISA  Comments  on  Rehearing  at  4:  Nuveen 
Comments  on  Rehearing  at  2-3. 

"  E.g..  Investment/Trust/Utility  Companies 
Request  for  Rehearing  at  9;  Strong  Request  for 
Rehearing  at  10. 

"Commonwealth  Edison  Request  for  Rehearing 
at  4.  See  also  Maine  Yankee  Request  for  Rehearing 
at  2:  Union  Electric  Comments  at  2-3. 


example,  ten)  in  the  investment- 
management  field;  (c)  a  fidelity  bond 
and  errors  and  omissions  insurance  (for 
example,  $1  million  of  insurance  for 
every  $5  million  of  Commission- 
jurisdictional  funds  under 
management);  ^^  registration  with  the 
Securities  and  Exchange  Commission 
(SEC)  under  the  Investment  Advisors 
Act  of  1940;  (d)  membership  in  a 
recognized  investment  industry 
organization;  and  (e)  conformance  with 
that  organization's  rules.^*  The 
commenters'  believe  that  insistence 
upon  these  criteria  may  provide 
sufficient  assurance  that  utilities  will 
select  responsible  Fund  investment 
managers. 

3.  Commission  Response 

(a)  $100  million  net  worth 
requirement.  While  we  do  not  agree 
with  everything  that  they  have  said,  the 
Commenters  have  raised  an  important 
issue.  Were  we  to  insist  on  the  $100 
million  net  worth  requirement  for  Fund 
investment  managers,  public  utilities 
with  nuclear  units  would  have  to 
replace  those  investment  managers 
currently  in  place  who  do  not  have  the 
requisite  net  worth.  Obviously,  there 
would  be  a  cost  associated  with 
searching  for  a  new  investment 
manager.  This  cost  would  affect  a 
Fund's  future  compound  earnings.  And 
it  is  true,  as  earlier  observed,  that  a 
change  in  investment  managers  could 
well  result  in  a  redirection  in  portfolio 
investment  strategy  (which,  in  turn, 
could  have  tax  ramifications  ^). 

Also,  there  is  much  force  to  the 
argument  that  utilities  should  not  be 
forced  to  forego  Fimd  investment 
managers  who  otherwise  are  capable, 
experienced  and  well-regarded,  whom 
they  have  carefully  selected,  with  whom 
they  have  worked  for  many  years  and 
who  understand  the  regulatory 
environment  in  which  Funds  exist, 
simply  because  those  investment 
managers  do  not  have  a  particular  stated 
net  worth.  The  argument  that  the  $100 
million  net  worth  requirement  would 
result  in  a  lack  of  flexibility  in  Fund 


"Several  parties,  most  notably  RCM  Capital, 
mentioned  such  insurance.  A  fidelity  lx>nd  protects 
against  theft  of  assets;  errors  and  omissions 
insurance  protects  against  a  breach  of  fiduciary 
duty. 

"See  e.g..  AIMR  Comments  at  3;  Bernstein 
Comments  at  1-2;  Loomis  Sayles  Comments  at  1; 
Maine  Yankee  Comments  at  2-3;  NISA  Comments 
at  5:  RCM  Capital  Comments  at  6,  11-14;  Southern 
Companies  Comments  at  3;  Strong  Comments  at  4- 
5.  The  criteria  discussed  above  are  a  composite 
from  the  comments;  not  every  commenter  suggested 
each  criterion. 

"  One  would  expect  an  investment  manager  to 
take  such  tax  consequences  into  account  when 
making  decisions  to  sell  Fund  investments  such  as 
stock. 
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market  in\  estinenls  also  carries  some 
weight.  Having  a  greater  number  of 
investment  fund  managers  available 
would  allow  a  utility  to  employ  several 
investment  managers  to  manage  various 
asset  classes  and  to  blend  investment 
strategies  for  optimum  Fund 
perfonnance.2* 

We  also  recognize,  as  Commenters 
observe,  that  the  $100  million  net  worth 
requirement  reduces  the  number  of 
available  investment  managers  based  on 
a  net  worth  calculation  that  is  not 
necessarily  related  to  a  manager's  skill 
and  performance. 2^  Reducing  the 
number  of  investment  managers  and 
concentrating  Fund  investments  in  the 
hands  of  a  comparatively  few 
instituticHis  woidd  reduce  competition 
for  the  opportimity  to  manage  Funds. 
Also,  it  could  force  several  nuclear 
utilities  to  use  the  same  investment 
manager,  with  the  result  that  poor 
performance  by  one  investment  manager 
could  affect  a  number  of  utilities  with 
nuclear  units. ^s 

Nor  is  there  an  obvious  correlation 
between  the  $100  million  figiue  and 
sufficient  assurance  that  a  utility  will  be 
able  to  fund  the  decommissioning  of  its 
nuclear  unit.  In  certain  instances,  a 
lesser  net  worth  might  well  be 
adequate.^  On  balance,  then,  the 
commenters  have  persuaded  us  that  the 
disadvantages  attendant  upon  a  $100 
million  net  worth  requirement  for  Fund 
investment  managers  outweigh  its 
benefit  as  a  recourse  in  the  event  of  an 
investment  manager's  failiue  to  adhere 
to  the  prudent  investor  standard.  We 
will,  therefore,  delete  this  requirement. 
However,  we  will  continue  to  impose 
this  requirement  for  the  Trustee.  As  we 
stated  in  the  Final  Rule,  the  Trustee's 
primary  duty  is  custodial.^  We 
continue  to  believe  it  appropriate  that 
the  individual  who  holds  the  funds 
have  a  net  worth  requirement  of  $100 
million. 

(b)  Other  proposed  requirements. 
While  we  agree  with  conunenters  that 
the  alternative  criteria  they  propose  may 
be  useful  and  we  encourage  public 
utilities  to  consider  them  {and  others 
that  they  believe  are  appropriate)  in 
their  selection  of  Fund  managers,  we 
decline  to  incorporate  them  into  the 


^  See  Capital  Guardian  Comments  at  3;  FP4L 
Comments  at  4. 

^  See  Carolina  Power  &  Ligtit  Comments  at  5: 
FP&L  Commients  at  2;  Southern  Companies 
Comments  at  3  ("tliere  is  no  established  link 
between  performance  and  net  worth."). 

»See  FP&L  Comments  at  3. 

"See  Commonwealth  Edison  Comments  at  4  (its 
annual  Commission-jurisdictional 
decommissioning  collections  are  currently 
S340,000). 

»60  FR  at  34116;  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1M1-1996  at  31.359. 


Final  Rule,  because  each  criterion  may 
not  be  appropriate  in  every  instance.  We 
prefer  instead  to  rely  on  public  utilities 
to  choose  their  investment  managers 
with  the  care  and  caution  that  the 
situation  demands  and  to  allow  them 
flexibility  in  choosing  the  appropriate 
investment  manager(s]  in  each 
individual  case. 

Although  we  are  granting  public 
utilities  greater  freedom  in  selecting 
their  Fimd  investment  managers  than 
we  initially  adopted  in  the  Final  Rule, 
we,  nevertheless,  will  hold  public 
utilities  to  their  duty  to  protect  the 
ratepayers  who  are  contributing  the 
imderlying  principal  that  makes  Fund 
investments  possible.  We  will  continue 
to  insist  that  public  utilities  with 
nuclear  units  ensure  that  all  of  their 
fiduciaries,  including  their  Fund 
investment  managers,  adhere  to  the 
prudent  investor  standard  that  we 
established  in  the  Final  Rule. 

B.  Requirement  of  Separate  Fund  for 
Commission-jurisdictional  Collections 

1.  The  Final  Rule 

To  ensure  that  Fimd  assets  would  not 
be  available  to  creditors  in  the  event  of 
the  bankruptcy  of  a  utility,  the  Final 
Rule  provided  that: 

(Tlhe  Trust  assets  must  be  segregated  from 
those  of  the  utility  and  outside  the  utility's 
administrative  control.  There  must  be  a 
written  trust  agreement  and  the  fiduciary  or 
fiduciaries,  in  fulfilling  the  various  duties, 
must  be  completely  sefiarate  and  apart  from 
the  utility.  The  utiUty  may  provide  general 
investment  policies,  but  it  may  do  so  only  in 
writing  and  it  may  not  engage  in  the  day-to- 
day management  of  the  Fund  •   *   *.(*M 

The  Commission  noted  that  these 
criteria  accord  with  the  regulations  and 
guidelines  that  the  Nuclear  Regulatory 
Commission  uses  to  ensiue  the 
availability  of  funds  for 
decommissioning  nuclear  reactors. 

2.  Comments  and  Requests  for 
Rehearing 

Several  conunenters  explain  that,  in 
most  cases,  public  utilities  that  have 
nuclear  generating  units  have  already 
established  for  each  generating  unit  both 
a  qualified  Fund  (to  which  the  public 
utility  can  make  currently-deductible 
contributions  imder  section  468A  of  the 
hitemal  Revenue  Code  (Tax  Code)),  and 
a  non-qualified  Fimd.  They  further  state 
that  most  of  these  public  utilities  have 
deposited  in  each  Fund  monies  that 
they  have  collected  from  both  interstate, 
wholesale  (Commission-jurisdictional) 
sales  and  intrastate,  retail  (State- 
jurisdictional)  sales  and  that  in  most 


(but  not  all)  cases  they  have  established 
separate  accounts  within  each  Fund  to 
identify  the  different  jiuisdictional 
components  (Commission-  or  state- 
jimsdictional)  of  the  contributions  to 
the  Fund,  ^z 

These  commenters  argue  that,  if,  as 
they  believe  we  intended,  we  were  to 
force  public  utilities  to  transfer  assets 
from  an  existing,  qualified  Fund, 
containing  both  wholesale 
(Commission-jurisdictional)  and  retail 
(State-jurisdictional)  collections,  to  a 
new  Fimd  containing  only  Commission- 
jurisdictional  collections,  they  may 
suffer  adverse  tax  consequences. ^^ 

Various  commenters  also  note  that,  in 
general,  a  public  utility  can  maintain 
only  one  qualified  Fund  with  respect  to 
a  nuclear  unit.^^  There  is  an  exception 
for  nuclear  units  that  are: 

Subject  to  the  ratemaking  jurisdiction  of 
two  or  more  public  utility  commissions 
•  *   •  (when)  any  such  •   •   •  commission 
requires  a  separate  fund  to  be  maintained  for 
the  benefit  of  ratepayers  whose  rates  are 
established  or  approved  by  the  public  utility 
commission  *   •   *.C1 

Under  this  exception,  "the  separate 
funds  maintained  for  such  a  plant 
(whether  or  not  established  and 
maintained  pursuant  to  a  single  trust 
agreement)  *  •  *  [are]  considered  a 
single  [qualified  Fund]  for  purposes"  of 
Tax  Code  section  468A  and  the 
underlying  Treasury  regulations.^ 

Several  commenters  contend  that  the 
exception  does  allow  public  utilities  to 
establish  a  new,  separate  Fund  to  hold 
Conunission-jurisdictional 
decommissioning  collections,  but  only 
firom  the  effective  date  of  the 
Commission's  Final  Rule  (July  31,  1995) 
and  to  treat  the  resulting  two  Funds  (the 
existing  Fund  and  the  new, 
Commission-jurisdictional-only  Fund) 
as  a  single  qualified  Fund  for  Federal 
income  tax  purposes  only  bom  that  date 
forward.  For  example.  Investment/ 
Trust/Utility  Companies  submit  that  the 
exception  allows  public  utilities  to 
establish  a  separate  Fund  for 
Commission-jurisdictional  collections 
only  on  a  "going-forward"  basis.^' 

Since  the  exception  does  not 
explicitiy  permit  the  transfer  of  assets 
from  an  existing  qualified  Fund  to  a 


*■  60  FR  at  341 17:  FERC  Suts.  ft  Regs  Regulations 
Preambles  1991-96  at  31.360  (footnote  omitted). 


"E.g.,  InvestmenL/Trust/Utility  Companies 
Request  for  Rehearing  at  3;  Strong  Request  for 
Rehearing  at  3. 

"£.g..  Investment/TrustAitility  Companies 
Request  for  Rehearing  at  2-4;  Strong  Request  for 
Rehearing  at  4. 

*•  See  26  CFR  r46»-A-5(aMiii). 

"  Investinent/TrustAJtility  Companies  Request 
for  Rehearing  at  S.  See  also  Strong  Request  for 
Rebeanng  at  5. 
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newly-estabiished,  separate  Fund, 
commenters  are  concerned  that  the 
Internal  Revenue  Service  (IRS)  might 
treat  the  transfer  of  assets  as  a 
withdrawal,  and  as  a  taxable  event. 
They  point  out  that,  should  the  IRS  treat 
the  transfer  of  assets  as  a  withdrawal, 
and  as  a  taxable  event,  the  IRS  would 
recognize  gains  or  losses  on  the 
transferred  assets,  include  the  value  of 
the  transferred  assets  in  the  public 
utility's  income  in  the  current  year  for 
Federal  income  tax  purposes  and  deny 
a  current  deduction  for  the  contribution 
of  the  transferred  assets  to  the  newly- 
established,  separate  Fund.  3" 

3.  Commission  response 

Having  considered  the  commenters' 
concerns,  we  agree  that  a  separate  Fund 
for  Commission-jurisdictional 
collections  is  not  necessary  to  our 
properly  monitoring  Commission- 
jurisdictional  collections  for 
decommissioning,  so  long  as  public 
utilities  establish  clearly  identiflable 
separate  accounts  within  a  single  Fund 
to  identify  Commission-jurisdictional 
and  state-jurisdictional  components  of 
the  Fund.  This  accounting  would  allow 
decommissioning  collections  to  remain 
consolidated  in  a  single  trust,  while 
separately  identifying  Commission-  and 
state-jurisdictional  assets.  It  would  also 
avoid  the  additional  expenses 
associated  with  establishing  and 
maintaining  separate  trusts.  ^^ 

The  Final  Rule  provides  that  the 
Trustee  or  Investment  Manager  shall 
keep  accurate  and  detailed  accounts  of 
all  investments,  receipts,  disbursements 
and  transactions  of  the  Fund.  ■•"  This 
requirement  incorporates  the  necessity 
of  distinguishing  between  Commission- 
and  state-jurisdictional  collections,  and 
we  shall  carefully  monitor  Funds' 
compliance  with  this  requirement. 
Consistent  with  this  discussion,  we  also 
are  modifying  18  CFR  35.32(a)(1)  to 
expressly  provide  that  if  a  Fund 
includes  monies  collected  in  both 
Commission-jurisdictional  and  non- 
Commission-juhsdictional  rates,  then  a 
separate  account  of  the  Commission- 


**  Investroent/TrustAJUIity  Companies  Request 
for  Rehearing  at  5-6;  Strong  Request  for  Rehearing 
at  S-7.  Tax  Code  section  468A(b)  limits  the  amount 
that  a  public  utility  may  contribute  to  a  qualified 
Fund  and  currently  deduct  in  a  given  year  to  the 
amount  of  decommissioning  costs  that  the  public 
utility  includes  in  its  cost  of  service  for  ratemaking 
purposes  for  that  year  Were  the  IRS  to  consider  a 
transfer  from  a  previously-established  Fund  to  a 
new  Fund  a  withdrawal,  and  a  taxable  event,  the 
IRS  would  deny  a  current  deduction  to  the  extent 
that  the  transferred  assets  exceed  the  amount  of 
allowable  contribution  to  the  new  Fund  in  the 
current  year. 

**  See  Union  Electric  Company  Comments  at  2. 

«18CFR35.32(aK5). 


jurisdictional  monies  shall  be 
maintained. 

C.  Other  matters 

1.  Fund  Balances 

a.  Request  for  rehearing.  I&M  asks  that 
we  modify  the  Final  Rule  to  allow  a 
public  utility  to:  (a)  completely 
decommission  all  of  its  nuclear  plants 
before  making  any  refunds  to  ratepayers 
of  excess  balances  and  (b)  to  use  a 
surplus  from  one  Fimd  to  make  up  for 

a  shortfall  in  another  Fund.  I&M  argues 
that  forcing  each  Fund  to  stand  entirely 
on  its  own  may  result  in  excessive  Fund 
balances  to  ensure  that  each  Ftuid  is 
adequate  to  support  the 
decommissioning  of  the  nuclear  imit  to 
which  it  relates.  *' 

b.  Commission  response.  We  decline 
to  make  this  change  in  the  Final  Rule. 
I&M  is  correct  when  it  observes  that,  "a 
rule  that  requires  refunds  from 
individual  Funds  *   *   *  is  a 
requirement  that  each  Fund  must  stand 
entirely  on  its  own."  *^  As  we  noted  in 
the  Final  Rule,  Fimds  are  not  generic. 
Each  Fund  does  stand  on  its  own. 
Public  utilities  with  multiple  nuclear 
units  must  collect  luiit-by-imit  amounts 
to  decommission  each  unit  and  must 
meet  deficiencies  on  a  unit-by-unit 
basis.  *^  To  do  otherwise  would  allow 
utilities  to  speculate  with  the  solvency 
of  individual  Funds  through  a  form  of 
risk  management,  "offsetting  favorable 
and  unfavorable  assumptions  regarding 
each  plant  or  luiit  *   •   •  (and  so 
obtaining]  the  advantage  of 
diversification  of  risk  through 
aggregation*   *   *."**  Such  risk 
balancing  could  put  individual  fimds  at 
risk. 

What  I&M  also  overlooks  is  that  Fund 
investment  managers  are  fiduciaries. 
Each  Fund  is  imit-specific  because  the 
fiduciary  duty  of  each  Fund  investment 
manager  is  to  the  ratepayers  who  have 
contributed  to  the  cost  of 
decommissioning  the  specific  unit  for 
which  it  manages  the  Fund.  While  a 
particular  fiduciary  may  administer 
more  than  one  Fund,  it  has  a  separate 
fiduciary  responsibility  to  the  ratepayers 
contributing  to  each  Fund.  A  fiduciary 
should  not  be  allowed  to  violate  its  duty 
to  the  ratepayers  who  contributed  to  the 
Fund  it  manages  in  order  to  make 
available  monies  for  the 
decommissioning  of  other  units. 

We  will  not  allow  public  utilities  with 
multiple  nuclear  units  to  use  excesses  in 
one  Fund  to  offset  deficiencies  in 
another  Fiuid  and  so  force  one  set  of 


ratepayers  to  subsidize  another.  I&M, 
however,  speculates  that  the  same 
customer  group  may  be  associated  with 
both  Fimds.*'  Even  were  this  the  case, 
and  I&M  has  not  demonstrated  that  it  is, 
still,  the  customer  group  is  contributing 
to  the  decommissioning  of  two  luiits 
and  has  the  right  to  be  seciu^  that  the 
separate  collections  for  each  unit  will  be 
used  to  decommission  that  imit.  As  we 
stated  in  the  Final  Rule: 

The  remedy  for  a  Fund  deficiency  is  not  to 
take  a  surplus  from  another  Fund,  but  to 
adjust  the  collectioDS  for  the  Fimd  that  is 
deficient.* 

2.  Audits  and  Inspections  of  Accoimts 

a.  Request  for  rehearing.  I&M 
challenges  oiu-  authority  to  direct  a 
public  utility  with  nuclear  luiits  to 
conduct  an  audit  or  inspection  of  the 
accounts,  books  and/or  records  of  a 
Fund  and  to  participate  in  such  an  audit 
or  inspection."*^  It  asks  that  we  delete 
the  following  language  from  the  Final 
Rule: 

The  utility  or  its  designee  must  notify  the 
Commission  prior  to  performing  *   *   *  [an] 
inspection  or  audit.  The  Commission  may 
direct  the  utility  to  conduct  an  audit  or 
inspection.** 

b.  Commission  response.  Oiu 
authority  to  order  public  utilities  to 
audit  or  inspect  the  accounts,  books  and 
records  and  to  forward  the  results  of 
that  examination  to  us,  (and  our 
authority  to  participate  in  those  audits 
should  we  choose  to  do  so)  derives  from 
oiu  authority  to  ensure  that  public 
utilities'  accounts  are  correct  and 
conform  to  the  Commission's  Uniform 
System  of  Accounts.*'  It  also  derives 
from  our  authority  to  determine,  under 
sections  205  and  206  of  the  Federal 
Power  Act  (FPA),*°  whether,  how,  and 
to  what  extent  a  public  utility  may 
recover  decommissioning  funds  through 
wholesale  rates,  just  as  we  have  the 
authority  to  regulate  the  recovery  of  all 
other  costs  of  service  through  wholesale 
rates. 

As  we  noted  in  the  Final  Rule,  the 
inclusion  in  rates  of  amoimts  to  cover 
future  decommissioning  expenditures 
would  not  be  just  and  reasonable  if  we 
did  not  concomitantly  provide  the 
necessary  safeguards  to  ensiue  that 


«■  UtM  Raquaat  for  Rehearing  at  2-5. 
« Id  at  3. 

"60  FR  at  34.117:  PERC  SUU.  ft  Regs. 
Regulations  Preambles  1991-96  at  31.361. 
**IftM  Request  for  Rehearing  at  3-4. 


«W  at  3. 

<*60  FR  at  34117.  FERC  SUU.  ft  Regs.  Regulations 
Preambles  1991-96  at  31,361. 

"  IftM  Request  for  Rehearing  at  5. 

'•18  CFR  35.32(a)(5). 

''The  Commission's  authority  to  prescribe  a 
uniform  system  of  accounts  and  to  require 
jurisdictional  utilities  to  keep  accounts  is  well 
settled.  See  Kansas  City  Gas  and  Electric  Company, 
43  FERC  161.248  at  61,675  (1988)  and  cases  there 
cited. 

»16U.S.C824d.824e. 
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public  utilities  will  use  the  collections 
for  their  intended  purpose."  One  of 
these  necessary  safeguards  is  our  ability 
to  order  public  utilities  to  audit  or 
inspect  Fund  accounts,  books  and 
records  and  to  forward  the  results  to  us 
for  our  inspection  (and  for  us  to 
participate  in  those  audits  if  we  choose), 
hi  the  Final  Rule  we  stated  that: 

By  allowing  public  utilities  with  nuclear 
units  to  collect  decommissioning  funds  in 
advance  of  decommissioning  expenditures, 
the  Commission  has  allowed  the  utilities  to 
become  fiduciaries  for  their  ratepayers.  The 
Commission  did  not  have  to  allow  this 
fiduciary  relationship  to  form.  But,  having 
allowed  the  relationship  to  develop,  the 
Commission  undoubtedly  has  the  authority 
to  impose  appropriate  conditions  upon  the 
fiduciaries'  use  of  ratepayers'  funds  to  ensure 
that  Fund  monies  will  be  available  for  their 
intended  purpose,  i.e.  to  cover  the  cost  of 
decommissioning.'^ 

Accordingly,  we  will  not  delete  the 
challenged  language  from  the 
regulations. 

3.  Reports 

a.  Request  for  clarification.  New 
England  Public  Power  Nuclear 
Customers  ask  the  Commission  to 
specify  whether  Fund  annual  reports 
will  be  public  documents.  They  also  ask 
the  Commission  to  direct  that  public 
utilities  serve  Fund  annual  reports  on 
all  wholesale  customers.  They  reason 
that  directing  public  utilities  to  serve 
Fund  annual  reports  on  all  wholesale 
customers  would  be  consistent  with  the 
Commission's  requirements  at  18  CFR 
35.2(d),  35.3(a)  and  35.8(a),  that  public 
utilities  serve  changes  in  rate  schedules 
on  all  wholesale  customers,  and 

would  enable  wholesale  customers  to  keep 
themselves  and  their  customers  informed,  to 
bring  problems  to  the  Commission's  attention 
when  necessary,  and  to  negotiate  more 
effectively  with  public  utilities  over 
decommissioning  rates  and  related  matters.'-^ 

b.  Commission  response.  A  Fund 
annual  report  is  not  a  rate  schedule. 
Nevertheless,  we  agree  that  ratepayers 
and  other  interested  entities  should 
have  access  to  Funds'  annual  reports. 
These  reports  are  public  documents  and 
will,  of  course,  be  available  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington,  DC 
20426.  In  addition,  we  will  require 
Funds  to  mail  a  copy  of  their  annual 
report  to  anyone  who  requests  it.  This 
will  make  the  information  available  to 
anyone  who  requests  it,  while  at  the 
same  time  avoiding  the  needless 


expense  of  mailing  copies  of  the  annual 
report  to  those  who  have  no  wish  to  see 
them.5^ 

4.  hi  vestments 

•a.  Request  for  clarification.  Maine 
Yankee  inquires  whether  the  provision 
in  the  Final  Rule  prohibiting  a  utility 
from  "engagling]  in  day-to-day 
management  of  the  Fund  or  mandat[ing] 
individual  investment  decisions"  " 
would  prohibit  Maine  Yankee  from 
itself  investing  a  portion  of  its  Fund  in 
an  equity  index  mutual  fimd  that 
replicates  the  Standard  &  Poor  500 
index.  Maine  Yankee  submits  that  the 
decision  to  select  a  mutual  fund  is  akin 
to  a  decision  regarding  general 
investment  objectives  and  the  selection 
of  an  investment  manager.  Maine 
Yankee  maintains  that: 

In  selecting  a  mutual  fund,  the' utility  is 
adopting  an  investment  policy  of  paralleling 
market  performance  and  is  achieving  this 
performance  at  a  low  cost.  The  utility 
engages  in  no  individual  fund  management 
and  no  investment  decision.  The  mutual 
fund  manager  serves  in  the  role  of  investment 
manager.** 

b.  Commission  response. 

In  the  Final  Rule  we  stated  that: 

The  utility  may  provide  general  investment 
policies,  but  •   *   •  may  not  engage  in  the 
day-to-day  management  of  the  Fund  or  *   *   * 
itself  make  individual  investment 
decisions.''' 

We  disagree  with  Maine  Yankee  that 
the  decision  to  invest  a  portion  of  Maine 
Yankee's  Fund  in  a  specific  mutual  fund 
is  akin  to  the  selection  of  a  Fund 
investment  manager.  The  mutual  fund 
manager  manages  the  mutual  fund  on 
behalf  of  all  of  the  customers  of  the 
mutual  fund;  it  does  not  make 
investment  decisions  solely  on  Maine 
Yankee's  behalf.  We  also  disagree  with 
Maine  Yankee  that  in  selecting  a  mutual 
fund  "(tjhe  utility  engages  in  *   *   *  no 
investment  decision."  '*  The  decision  to 
invest  a  portion  of  Maine  Yankee's  Fund 
in  a  mutual  fund  would  be  an 
individual  investment  decision,  and  a 
"utility  may  not  *  *  *  itself  make 
individual  investment  decisions."*' 

Individual  investment  decisions  are 
solely  the  province  of  the  Fund 
investment  manager,  who  "directs  and 
implements  the  Fund's  investment 


*'  60  FR  34112-13:  FERC  SUts.  k  Regs 
Regulations  Preambles  1991-96  at  31.352-353. 

"  60  FR  341 13:  FERC  Suu.  &  Regs.  RegulaUons 
Preambles  1991-96  al  31,353. 

"New  England  Public  Power  Customers  at  4. 


''We  will  also  revise  18  CFR  35.33(d)  lo  provide 
that  the  utility  submit  to  the  Commission  each  year 
an  original  and  3  conformed  copies  of  the  financial 
report  furnished  to  the  utility  by  the  Fund's 
Trustee. 

"  18  CFR  35.32(a)(2). 

>* Maine  Yankee  Request  for  Qarification  at  4. 

'''60  FR  at  34117:  FERC  Stats  h  Regs.  Regulations 
Preambles  1991-96  at  31.360 

'*  Maine  Yankee  Request  for  Qarification  al  4. 

'<60FRal  34117:  FERC  Suu.  &  Regs.  Regulations 
Preamble*  1991-96  at  31.360. 


program*   *   *."«' Maine  Yankee  has 
the  responsibility  to  select  "trained, 
experienced,  professional  investment 
managers  who  are  skilled  in  the  art  of 
offsetting  risk,"  *'  but  the  Fimd  manager 
makes  individual  Fund  investment 
decisions.  Maine  Yankee  may  not  itself 
invest  a  portion  of  its  Fund  portfoUo  in 
a  mutual  fund. 

Regulatory  Flexibility  Act  Certification 

The  Regulatory  Flexibility  Act*^ 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  effect 
that  the  proposed  rule  will  have  on 
small  entities  or  to  contain  a 
certification  that  the  rule  will  not  have 
a  substantial  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  public  utilities  to  which  the 
proposed  rule  would  apply  do  not  fall 
within  the  definition  of  small  entity." 
Consequently,  the  Commission  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities. 

ECEective  Date  and  Congressional 
Notification 

This  rule  is  effective  July  21, 1997. 
The  (!k)mmission  has  determined,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget,  that  this  order  on  rehearing  is 
not  a  major  rule  within  the  meaning  of 
section  351  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996.** 
The  Commission  is  submitting  the  order 
on  rehearing  to  both  Houses  of  Congress 
and  to  the  Comptroller  General. 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates,  Electric  utilities, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  CasheU, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  35,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 


'oeo  FR  at  34116:  FERC  SUU.  &  Regs  Regulations 
Preambles  1991-96  at  31 .359 

»'  60  FR  at  34122;  FERC  Stats,  ft  Regs.  RegulaUons 
Preambles  1991-96  at  31,369. 

"5  use.  601-612. 

"  See  5  U.S.C  601  (3).  citing  to  section  3  of  the 
Small  Business  Act,  IS  U.S.C  632.  which  defines 
"small  business  concern"  as  a  business  that  is 
independently  owned  and  operated  and  that  is  not 
dominant  in  its  field  of  operation. 

♦•S  U.S.C.  804(2). 
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Authority:  16  U.S.C.  791a-ai5r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Sections  35.32  and  35.33  are 
revised  to  read  as  follows: 

§  35.32    General  provisions. 

(a)  If  a  public  utility  has  elected  to 
provide  for  the  decommissioning  of  a 
nuclear  power  plant  through  a  nuclear 
plant  decommissioning  trust  fund 
(Fund),  the  Fund  must  meet  the 
following  criteria: 

(1)  The  Fund  must  be  an  external  trust 
fund  in  the  United  States,  established 
pursuant  to  a  written  trust  agreement, 
that  is  independent  of  the  utility,  its 
subsidiaries,  affiliates  or  associates.  If 
the  trust  fund  includes  monies  collected 
both  in  Commission-jurisdictional  rates 
and  in  non-Commission-jurisdictional 
rates,  then  a  separate  account  of  the 
Commission-jurisdictional  monies  shall 
be  maintained. 

(2)  The  utility  may  provide  overall 
investment  policy  to  die  Trustee  or 
Investment  Manager,  but  it  may  do  so 
only  in  writing,  and  neither  the  utility 
nor  its  subsidiaries,  affiliates  or 
associates  may  serve  as  Investment 
Manager  or  otherwise  engage  in  day-to- 
day management  of  the  Fund  or 
mandate  individual  investment 
decisions. 

(3)  The  Fund's  Investment  Manager 
must  exercise  the  standard  of  care, 
whether  in  investing  or  otherwise,  that 
a  prudent  investor  would  use  in  the 
same  circumstances.  The  term  "prudent 
investor"  means  a  prudent  investor  as 
described  in  Restatement  of  the  Law 
(Third),  Trusts  §  227,  including  general 
comments  and  reporter's  notes,  pages  8- 
101.  St.  Paul,  MN:  American  Law 
Institute  Publishers,  (1992).  ISBN  0- 
314-84246-2.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Law  Institute,  4025  Chestnut 
Street,  Philadelphia.  PA  19104,  and  are 
also  available  in  local  law  libraries. 
Copies  may  be  inspected  at  the  Federal 
Energy  Regulatory  Commission's 
Library,  Room  95-01.  888  First  Street, 
NfE.  Washington,  DC  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.,  NW.,  Room  700.  Washington,  DC. 

(4)  The  Trustee  shall  have  a  net  worth 
of  at  least  $100  million.  In  calculating 
the  $100  million  net  worth  requirement, 
the  net  worth  of  the  Trustee's  parent 
corporation  and/or  affiliates  may  be 
taken  into  account  only  if  such  entities 
guarantee  the  Trustee's  responsibilities 
to  the  Fund. 

(5)  The  Trustee  or  Investment 
Manager  shall  keep  accurate  and 
detailed  accounts  of  all  investments. 


receipts,  disbursements  and  transactions 
of  the  Fund.  All  accounts,  books  and 
records  relating  to  the  Fund  shall  be 
open  to  inspection  and  audit  at 
reasonable  times  by  the  utility  or  its 
designee  or  by  the  Commission  or  its 
designee.  The  utility  or  its  designee 
must  notify  the  Commission  prior  to 
performing  any  such  inspection  or 
audit.  The  Conunission  may  direct  the 
utility  to  conduct  an  audit  or  inspection. 

(6)  Absent  the  express  authorization 
of  the  Commission,  no  part  of  the  assets 
of  the  Fund  may  be  used  for,  or  diverted 
to,  any  purpose  other  than  to  fund  the 
costs  of  deconunissioning  the  nuclear 
power  plant  to  which  the  Fund  relates, 
and  to  pay  administrative  costs  and 
other  incidental  expenses,  including 
taxes,  of  the  Fiuid. 

(7)  If  the  Fund  balances  exceed  the 
amount  actually  expended  for 
decommissioning  after 
decommissioning  has  been  completed, 
the  utility  shall  return  the  excess 
jurisdictional  amount  to  ratepayers,  in  a 
manner  the  Conunission  determines. 

(8)  Except  for  investments  tied  to 
market  indexes  or  other  mutual  funds, 
the  Investment  Manager  shall  not  invest 
in  any  securities  of  the  utility  for  which 
it  manages  the  funds  or  in  that  utility's 
subsidiaries,  affiliates,  or  associates  or 
their  successors  or  assigns. 

(9)  The  utility  and  the  Fiduciary  shall 
seek  to  obtain  the  best  possible  tax 
treatment  of  amounts  collected  for 
nuclear  plant  decommissioning.  In  this 
regard,  the  utility  and  the  Fiduciary 
shall  take  maximum  advantage  of  tax 
deductions  and  credits,  when  it  is 
consistent  with  sound  business 
practices  to  do  so. 

(10)  Each  utility  shall  deposit  in  the 
Fund  at  least  quarterly  all  amounts 
included  in  Conunission-jurisdictional 
rates  to  fund  nuclear  power  plant 
deconunissioning. 

(b)  The  establishment,  organization, 
and  maintenance  of  the  Fimd  shall  not 
relieve  the  utility  or  its  subsidiaries, 
affiliates  or  associates  of  any  obligations 
it  may  have  as  to  the  decommissioning 
of  the  nuclear  power  plant.  It  is  not  the 
responsibility  of  the  Fiduciary  to  ensure 
that  the  amount  of  monies  that  a  Fund 
contains  are  adequate  to  pay  for  a 
nuclear  unit's  decommissioning. 

(c)  A  utility  may  establish  bom 
qualified  and  non-qualified  Funds  with 
respect  to  a  utility's  interest  in  a  specific 
nuclear  plant.  This  section  applies  to 
both  "qualified"  (under  the  Internal 
Revenue  Code,  26  U.S.C.  468A,  or  any 
successor  section)  and  non-qualified 
Funds. 

(d)  A  utility  must  regularly  supply  to 
the  Fund's  Investment  Manager,  and 
regularly  update,  essential  information 


about  the  nuclear  unit  covered  by  the 
Trust  Fund  Agreement,  including  its 
description,  location,  expected 
remaining  useful  life,  the 
decommissioning  plan  the  utility 
proposes  to  follow,  the  utility's  liquidity 
needs  once  decommissioning  begins, 
and  any  other  information  that  the 
Fimd's  Investment  Manager  would  need 
to  construct  and  maintain,  over  time,  a 
soimd  investment  plan. 

(e)  A  utility  should  monitor  the 
performance  of  all  Fiduciaries  of  the 
Fund  and,  if  necessary,  replace  them  if 
they  are  not  properly  performing 
assigned  responsibilities. 

S  35.33    Specific  provisions. 

(a)  In  addition  to  the  general 
provisions  of  §  35.32,  the  Trustee  must 
observe  the  provisions  of  this  section. 

(b)  The  Trustee  may  use  Fund  assets 
only  to: 

(1)  Satisfy  the  liability  of  a  utility  for 
decommissioning  costs  of  the  nuclear 
power  plant  to  which  the  Fund  relates 
as  provided  by  §  35.32;  and 

(2)  Pay  administrative  costs  and  other 
incidental  expenses,  including  taxes,  of 
the  Fund  as  provided  by  §  35.32. 

(c)  To  the  extent  that  the  Trustee  does 
not  ciurentiy  require  the  assets  of  the 
Fund  for  the  purposes  described  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  the  Investment  Manager,  whtiU 
investing  Fund  assets,  must  exercise  the 
same  standard  of  care  that  a  reasonable 
person  would  exercise  in  the  same 
circumstances.  In  this  context,  a 
"reasonable  person"  means  a  prudent 
investor  as  described  in  Restatement  of 
the  Law  (Third),  Trusts  §  227,  including 
general  comments  and  reporter's  notes, 
pages  8-101.  St.  Paul,  MN:  American 
Law  Institute  Publishers.  1992.  ISBN  0- 
314-84246-2.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Law  Institute,  4025  Chestnut 
Street,  Philadelphia,  PA  19104,  and  are 
also  available  in  local  law  libraries. 
Copies  may  be  inspected  at  the  Federal 
Energy  Regulatory  Commission's 
Library.  Room  95-01,  888  First  Street. 
NE.  Washington,  DC  or  at  die  Office  of 
the  Federal  Register,  800  North  Capitol 
St.,  NW.,  Room  700,  Washington,  DC. 

(d)  The  utility  must  submit  to  the 
Commission  by  March  31  of  each  year, 
one  original  and  three  conformed  copies 
of  the  financial  report  furnished  to  the 
utility  by  the  Fund's  Trustee  that  shows 
for  the  previous  calendar  year: 

(1)  Fund  assets  and  liabilities  at  the 
beginning  of  the  period; 

(2)  Activity  of  the  Fund  during  the 
period,  including  amounts  received 
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from  the  utility,  purchases  and  sales  of 
investments,  gains  and  losses  from 
investment  activity,  disbursements  from 
the  Fimd  for  decommissioning  activity 
and  payment  of  Fund  expenses, 
including  taxes;  and 

(3)  Fund  assets  and  liabilities  at  the 
end  of  the  period.  The  report  should  not 
include  the  liability  for 
decommissioning. 

(e)  The  utility  must  also  mail  a  copy 
of  the  financial  report  provided  to  the 
Commission  pursuant  to  paragraph  (d) 
of  this  section  to  anyone  who  requests 
it. 

(f)  If  an  independent  public 
accountant  has  expressed  an  opinion  on 
the  report  or  on  any  portion  of  the 
report,  then  that  opinion  must 
accompany  the  report. 

|FR  Doc.  97-16043  Filed  6-18-97;  8:45  ami 
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Food  Hi    Dug  Aaministration 
21  CFR  Part  5 

Delegations  of  Authority  and 

Organizat  i  o  r   o  r? ,  ^e  of  the 

Co"viss'orier 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  authority  from  the 
Assistant  Secretary  for  Health  (ASH), 
Office  of  Public  Health  and  Science 
(OPHS).  Office  of  the  Secretary  (OS),  to 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner),  delegating  all  the 
authorities  vested  in  the  Secretary  under 
section  601  of  Effective  Medication 
Guides  of  the  Agriculture,  Rural 
E)eveIopment,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997,  as  amended 
hereafter.  The  delegation  excludes  the 
authority  to  issue  reports  to  Congress. 
EFFECTIVE  DATE:  June  19,  1997. 
FO-  r.^p^MER  .Ni-ORMA'iOK  CONTACT: 
Loretla  W.  Uavis,  Division  ol 
Management  Systems  and  Policy  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857  301-827-4809. 

supt-awtN-ASv  nc-;:,^hmatk)N:  On 
OciuUri  /,  la^u,  uii'  secretary  of  Health 
and  Human  Services  delegated  to  the 
ASH,  OPHS,  with  authority  to 
redelegate  as  appropriate,  the 


authorities  vested  in  the  Secretary  under 
section  601  of  Effective  Medication 
Guides  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997  (Pub.  L. 
104-180),  as  amended  hereafter.  In  a 
memorandum  dated  January  27,  1997, 
the  ASH  delegated  to  the  Commissioner 
all  of  the  authorities  delegated  to  the 
ASH  under  section  601  of  Effective 
Medication  Guides  of  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997  (Pub.  L. 
104-180),  as  amended  hereafter. 

Further  redelegation  of  the  authority 
delegated  may  only  be  authorized  with 
the  Commissioner's  approval.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subiects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act  and  imder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  5  is  amended  as 
follows; 


PARTS-   )t 

AUTHOP  '^ 


t  G  A  '  'ON5  OP 

•  NO  ODGAN:£ATIC)N 


1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552.  App.  2;  7 
U.S.C.  138a,  2271;  15  U.S.C.  638,  1261-1282, 
3701-3711a;  sees.  2-12  of  the  Fair  Paclcaging 
and  Labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50.  61-63.  141-149,  467f.  679(b), 
801-886.  1031-1309:  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303,  307,  310,  311,  351,  352,  361,  362, 
1701-1706,  2101  of  the  Public  Health  Service 
Act  (42  U.S.C.  241,  242,  242a.  2421,  242n, 
243,  262.  263,  264,  265,  300u-300u-5, 
300aa-l);  42  U.S.C.  1395y,  3246b,  4332, 
4831(a).  10007-10008;  E.O.  11490, 11921^ 
and  12591. 

2.  Section  5.10  is  amended  by  adding 
a  new  paragraph  (a)(39)  to  read  as 
follows: 

(a)*  *  * 

(39)  Fimctions  vested  in  the  Secretary 
under  section  601  of  Effective 
Medication  Guides  of  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997  (Pub.  L. 
104-180),  as  amended  hereafter.  The 
delegation  excludes  the  authority  to 
issue  reports  to  Congress. 


Dated:  June  12, 1997. 
Michael  A.  Friedman, 

Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 

jFR  Doc.  97-16065  Filed  6-18-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
pocket  No.  85N-0285] 

Medical  Devices;  Reclassification  of 
the  Infant  Radiant  Warmer 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  reclassify  the  infant  radiant 
warmer  from  class  III  (premarket 
approval)  into  class  II  (special  controls). 
The  infant  radiant  warmer  is  a  device 
intended  to  maintain  the  infant's  body 
temperature  by  means  of  radiant  heat. 
The  special  controls  are  the  Association 
for  the  Advancement  of  Medical 
Instrumentation  (AAMI)  Voluntary 
Standard  for  the  Infant  Radiant  Warmer, 
a  prescription  statement,  and  labeling. 
This  reclassification  is  based  on  new 
information  regarding  the  device 
contained  in  a  reclassification  petition 
submitted  by  the  Health  Industries 
Manufacturers  Association  (HIMA). 
This  action  is  taken  under  the  Medical 
Device  Amendments  of  1976  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990. 

EFFECTIVE  DATE:  July  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Cricenti,  Center  for  Devices 
and  Radiological  Health  (HFZ-480), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8913. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  24, 1979  (44 
FR  49873).  FDA  published  a  proposed 
rule  to  classify  the  infant  radiant 
wanner  into  class  QI.  The  preamble 
included  the  classification 
recommendation  of  the  General  Hospital 
and  Personal  Use  Devices  Panel  (the 
Panel).  The  Panel's  recommendation 
included  a  summary  of  the  reasons  why 
the  device  should  be  subject  to 
premarket  approval  and  identified 
certain  risks  to  health  presented  by  the 
device,  including  electric  shock, 
possible  eye  damage  due  to  long-term 
exposure  to  infrared  radiation,  patient 
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injury,  nospuai  siaii  Durni,  insensiDie 
water  loss,  and  hyperthermia  or 
hypothermia.  The  Panel  also 
recommended  a  high  priority  for 
initiating  a  proceeding  to  require 
premarket  approval  applications 
(PMA's)  under  section  515(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e(b)). 

In  the  Federal  Register  of  October  21, 
1980  (45  PR  69694).  FDA  published  a 
final  rule  classifying  the  infant  radiant 
warmer  into  class  III  (§  880.5130  (21 
CFR  880.5130)).  The  sole  reason  for 
classifying  the  device  into  class  III  was 
FDA's  concern  for  possible  long-term 
effects  of  infrared  radiation  on  the  skin 
and  eyes  of  infants.  FDA  believed  the 
other  risks  to  health  identified  in  the 
proposed  rule  could  be  addressed  by 
labeling  or  by  a  standard. 

In  the  Federal  Register  of  September 
6.  1983  (48  FR  40272),  FDA  published 
a  notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  of  13 
preamendments  class  III  devices, 
including  the  infant  radiant  warmer 
which  was  assigned  a  high  priority  by 
FDA  for  the  application  of  premarket 
approval  requirements. 

In  the  Federal  Register  of  January  15, 
1986  (51  FR  1910),  FDA  published  a 
proposed  rule  to  require  filing  of  a  PMA 
or  notice  of  completion  of  a  product 
development  protocol  for  the  infant 
radiant  warmer.  In  accordance  with 
section  515(b)  of  the  act  and  21  CFR 
860.132,  FDA  announced  an 
opportunity  for  interested  persons  to 
request  a  change  in  classification  of  the 
device  based  on  new  information.  FDA 
also  identified  the  potential  risks  to 
health  associated  with  the  use  of  the 
device. 

On  January  30,  1986.  HIMA  submitted 
a  petition  to  reclassify  the  infant  radiant 
warmer  from  class  III  into  class  n.  The 
petition  was  referred  to  the  Panel  for  its 
recommendation  on  the  requested 
change.  After  two  Panel  meetings  (May 
21,  1986.  and  May  11.  1994).  the  Panel 
unanimously  recommended  that  the 
infant  radiant  warmer  be  reclassified 
from  class  III  into  class  II.  identifying 
the  AAMI  voluntary  standard  for  infant 
radiant  warmers  as  the  special  control. 
They  further  recommended  labeling 
restricting  the  device  to  use  only  upon 
the  order  of  a  physician,  only  in  health 
care  facilities,  and  only  by  persons  with 
specific  training  and  experience  in  the 
u.se  of  the  device.  Accordingly,  in  the 
hederal  Register  on  August  27.  1996  (61 
-   ;4013),  FDA  issued  a  proposed  rule 
<  lassify  the  infant  radiant  warmer 
from  class  III  to  class  II  based  on 
information  in  the  form  of  publicly 
available,  valid  scientific  evidence 
respecting  the  device.  Interested  persons 


were  given  until  November  25.  1996,  to 
comment  on  the  proposed  rule.  During 
the  comment  period,  FDA  received  one 
comment  from  a  manufacturer  who 
supported  the  proposed  reclassification 
and  stated  that  the  previous  risks  to 
health  associated  with  the  use  of  the 
device  have  been  addressed  through 
improvements  in  technology,  education, 
and  medical  practice. 

I.  FDA's  Conclusion 

FDA  agrees  with  the  recommendation 
of  the  Panel  that  the  generic  infant 
radiant  warmer  intended  for 
maintaining  an  infant's  body 
temperature  by  means  of  radiant  heat 
should  be  classified  into  class  n.  The 
agency  also  concludes  that  sufficient 
"new  information"  in  the  form  of 
publicly  available,  valid  scientific 
evidence  exists  for  establishing  special 
controls  to  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device  for  its  intended  use.  The  agency 
further  identifies  the  AAMI  voluntary 
standard  for  infant  radiant  warmers  and 
labeling  identified  above  as  the  special 
controls.  Moreover,  the  agency  believes 
that  because  existing  devices  within  this 
generic  type  have  established  a 
reasonable  record  of  safe  and  effective 
use,  the  regulatory  controls  of  class  II 
will  provide  the  necessary  regulation  to 
reasonably  assure  that  current  and 
future  infant  warmers  are  safe  and 
effective.  The  agency's  decision  is  based 
on  the  Panel's  recommendation  "and  a 
review  of  the  data  and  information 
contained  in  the  administrative  records 
referenced  in  the  Augiist  27, 1996, 
proposed  rule. 

Tnerefore,  under  section  513(e)  of  the 
act  (21  U.S.C.  360c(e)),  FDA  is  issuing 
a  final  rule  that  revises  §  880.5130(b). 
thereby  reclassifying  the  generic  type 
device,  the  infant  radiant  wanner,  from 
class  III  into  class  H. 

n.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
use.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 


Unciudiug  potential  utonomic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  regulatory  burden 
for  all  manufacturers  of  infant  radiant 
warmers  covered  by  this  rule  would  be 
reduced,  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

rV.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  final  rule  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Rather,  the  labeling  statements  are 
"public  disclosure,  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

List  of  Subjects  in  21  CFR  Fart  880 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Devices  and 
Radiological  Health,  21  CFR  part  880  is 
amended  as  follows: 


PART  880— GtN 

PERSONA;    ,.,Sf 


«A^  hosp;;au  and 


1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513.  515.  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c,  360e,  360j. 
371). 

2.  Section  880.5130  is  revised  to  read 
as  follows: 

$880.5130    Infant  radiafi' war-nef. 

(a)  Identification.  1  ..o  ...lant  radiant 
warmer  is  a  device  consisting  of  an 
infrared  heating  element  intended  to  be 
placed  over  an  infant  to  maintain  the 
infant's  body  temperature  by  means  of 


UMI 
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radiant  heat.  The  device  may  also 
contain  a  temperature  monitoring 
sensor,  a  heat  output  control 
mechanism,  and  an  alann  system  (infant 
temperature,  manual  mode  if  present, 
and  failure  alarms)  to  alert  operators  of 
a  temperature  condition  over  or  under 
the  set  temperature,  manual  mode  time 
limits,  and  device  component  failure, 
respectively.  The  device  may  be  placed 
over  a  pediatric  hospital  bed  or  it  may 
be  built  into  the  bed  as  a  complete  unit. 

(b)  Classification.  Class  II  (Special 
Ck)ntrols): 

(1)  The  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  Volimtary 
Standard  for  the  Infant  Radiant  Warmer; 

(2)  A  prescription  statement  in 
accordance  with  §801.109  of  this 
chapter  (restricted  to  use  by  or  upon  the 
order  of  qualified  practitioners  as 
determined  by  the  States);  and 

(3)  Labeling  for  use  only  in  health 
care  facilities  and  only  by  persons  with 
specific  training  and  experience  in  the 
use  of  the  device. 

Dated:  June  10,  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  97-16123  Filed  &-18-97;  8:45  am] 

BILUNG  CODE  416(M>1-f 


DEPARTMENT  OF  '^RANS'^ORTATION 


Federal  '-'■q'^wdy 


inistration 


23CFr      -   ^70 

PocKet  No.  FHWA  97-2394] 

RIN212S-AD74 

Federal  A'C  >-tia'^w3\-  Systems 

AGENCY:  hederal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  FHWA  is  amending  its 
regulation  on  Federal-aid  highway 
systems  to  incorporate  changes  made  by 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  and  the 
National  Highway  System  Designation 
Act  of  1995.  The  ISTEA,  among  other 
things,  added  provisions  defining  the 
Federal-aid  highway  systems  as  the 
Interstate  System  and  the  National 
Highway  System  (NHS)  which  replaced 
the  provisions  defining  the  Federal-aid 
highway  systems  as  the  Interstate, 
Primary,  Secondary,  and  Urban 
Systems.  The  purpose  of  this  document 
is  to  reflect  the  statutory  changes  in 
defining  the  Federal-aid  highway 
systems,  reduce  regulatory  requirements 


and  simplify  recordkeeping 
requirements  imposed  on  States,  and 
consolidate  (in  appendices  to  the 
regulation)  all  nonregulatory  guidance 
material  issued  previously  by  the 
FHWA  on  this  subject. 
DATES:  This  interim  final  rule  is 
effective  July  21,  1997.  Comments  must 
be  received  by  August  18,  1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  R.  Weeks,  Intermodal  and 
Statewide  Programs  Division  (202)  366- 
5002,  or  Grace  Reidy,  Office  of  the  Chief 
Counsel,  HCC-32,  (202)  366-6226. 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  EX: 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATKM:  The 
FHWA  is  amending  its  regulation  at  23 
CFR  Part  470,  subpart  A,  on  Federal-aid 
highway  systems  to:  (1)  Reflect  recent 
statutory  changes  made  by  sections 
1006,  1024,  1025,  and  1105  of  the 
ISTEA.  Pub.  L.  102-240, 105  Stat.  1914. 
and  sections  101  and  332  of  the  NHS 
Act.  Pub.  L.  104-59.  109  Stat.  568;  (2) 
reduce  regulatory  requirements  and 
simplify  recordkeeping  requirements 
imposed  on  States;  and  (3)  consolidate, 
in  appendices  to  the  regulation,  all 
relevant  nonregulatory  guidance 
previously  issued  in  the  FHWA's  policy 
memoranda  and  the  "Federal-Aid  Policy 
Guide."  The  amended  regulation, 
including  its  appendices,  now  combines 
all  policies  and  guidance  on  the 
Federal-aid  highway  systems  in  a  single 
document  for  easy  reference. 

For  a  number  of  years  prior  to  the 
ISTEA,  the  Federal -aid  highway  systems 
consisted  of  four  components — the 
Primary  System  (which  also  included 
the  Interstate  System),  the  Urban 
System,  and  the  Secondary  System. 
These  four  highway  systems  established 
basic  eligibility  of  qualifying  roads  and 
streets  for  construction  or  improvement 
with  certain  categories  of  Federal-aid 
highway  funds,  i.e.,  the  Interstate, 
Primary,  Secondary,  and  Urban  System 
apportionments.  The  ISTEA 
restructured  the  Federal-aid  highway 


systems  by  rescinding  the  Federal-aid 
Primary,  Secondary,  and  Urban  Systems 
and  requiring  the  establishment  of  a 
new  NHS.  Certain  components  of  the 
NHS  were  specified  by  statute, 
including  the  Interstate  System  and  21 
high  priority  corridors.  The  ISTEA  also 
required  a  functional  reclassification  of 
all  public  roads  and  streets  to  determine 
eligibility  for  inclusion  on  the  NHS  and 
eligibility  for  funding  under  the  Surface 
Transportation  Program.  Pending 
enactment  of  legislation  approving  the 
NHS,  the  ISTEA  established  an  interim 
NHS  that  was  eligible  for  funding  under 
the  NHS  program  and  consisted  of  all 
rural  and  urban  routes  which  were 
functionally  classified  as  principal 
arterials. 

During  December  1993,  a  proposed 
NHS  was  submitted  by  the  Department 
of  Transportation  (DOT)  to  Congress  for 
approval,  and  the  NHS  was 
subsequently  designated  by  the  NHS 
Act.  The  NHS  Act,  within  180  days  of 
enactment,  required  the  Secretary  of 
Transportation  (Secretary)  to  submit  to 
Congress  for  approval  proposed 
additions  to  the  NHS,  consisting  of 
connections  to  major  intermodal 
terminal  facilities.  The  NHS  Act  also 
authorized  the  Secretary  to  approve 
modifications  to  the  NHS,  including, 
once  the  initial  designations  were 
enacted  by  law,  the  connections  to 
intermodal  terminals.  Finally,  the  NHS 
Act  designated  eight  additional  high 
priority  corridors  on  the  NHS  and 
designated  all,  or  part  of,  four  high 
priority  corridors  as  future  Interstate 
routes. 

The  proposed  NHS  connections  to 
major  intermodal  terminals  were 
submitted  to  Congress  in  May  1996.  To 
date.  Congress  has  not  enacted 
legislation  regarding  these  additional 
routes. 

The  FHWA  issued  interim  guidance 
in  February  1996  establishing 
procedures  for  use  by  the  States  in 
proposing  modifications  to  the  NHS. 
Guidance  for  use  by  the  States  in 
proposing  modifications  to  the  Interstate 
System  under  23  U.S.C.  139  was  issued 
in  1986.  Guidance  for  use  by  the  States 
in  proposing  additions  to  the  Interstate 
System  under  Section  332  of  the  NHS 
Act  was  issued  in  February  1996. 
Guidance  for  signing  and  numbering 
routes  identified  as  future  parts  of  the 
Interstate  System  was  issued  in  August 
1996  and  later  modified  in  December 
1996.  All  guidance  material  contained 
in  the  documents  noted  above  is 
incorporated  in  the  regulation  at  23  CFR 
part  470  as  nonregulatory  appendices. 
The  documents  were  initially  issued  as 
FHWA  Headquarters  memoranda  that 
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ware  tiaiiaiiiUteLi  by  Ihe  field  offices  to 
their  respective  States. 

Section-by-Section  Analysis 

All  Sections  and  Appendices 

All  references  to  the  former  Federal- 
aid  Primary,  Secondary,  and  Urban 
Systems  are  removed.  A  number  of 
provisions  that  apply  to  the  former 
Federal-aid  Primary  System  are  carried 
over  to  the  new  NHS.  References  to 
statewide  and  metropolitan 
transportation  planning  are  expanded  to 
include  new  statutory  statewide 
transportation  planning  requirements 
and  have  been  coordinated  with  terms 
used  in  the  planning  regulations  at  23 
CFR  part  450.  The  responsible  State 
body  for  proposing  changes  to  the 
Federal-aid  highway  systems  is  now 
identified  as  the  State  transportation 
agency. 

Because  of  the  substantial  number  of 
deletions  and  additions,  the  existing 
rule  is  essentially  reorganized  and 
rewritten  in  its  entirety.  Therefore, 
section  numbers,  appendices  and  titles 
used  herein  are  those  of  the  interim 
final  rule,  unless  labeled  as  a  former 
section  or  appendix.  Wording  carried 
forward,  or  revised,  may  be  from  a 
different  numbered  and  titled  former 
section.  Additional  substantive  changes 
made  in  specific  sections  and 
appendices  are  described  below. 

Section  470.101     Purpose 

The  regulations  are  applied  to 
designation  of  routes  on  the  statutory 
Federal -aid  highway  systems. 

Section  4  70. 1 03    Definitions 

The  revised  statutory  name  of  the 
Interstate  System,  the  "Dwight  D. 
Eisenhower  National  System  of 
Interstate  and  Defense  Highways,"  is 
taken  from  section  1005(e)  of  the  ISTEA. 
Terms  used  in  the  regulation  are 
retained  for  "governor"  and 
"metropolitan  planning  organization." 
The  term  for  "responsible  local 
officials"  is  a  new  heading  used  in  the 
regulation.  Definitions  are  added  for 
"consultation,"  "cooperation," 
"coordination,"  "Federal-aid  highway 
systems,"  "Federal-aid  highways,"  and 
"State."  Definitions  needed  only  for 
nonregulatory  guidance  are  removed. 

Section  4  70. 1 05     Urban  Area 
Boundaries  and  Midway  Functional 
Classification 

The  minimum  boundaries  for  Federal- 
aid  urban  areas  are  established  by 
reference  to  census  urban  places  and 
census  urbanized  areas.  Modification 
(enlargement)  of  the  boundaries  is 
permitted  by  23  U.S.C.  101.  Guidance 
for  the  modification  of  urban  . 


boundaries  is  now  contained  in  FHWA's 
"Federal-Aid  Policy  Guide,"  which  is 
available  for  inspection  and  copying,  as 
prescribed  in  49  CFR  part  7,  appendix 
D,  and  is  available  for  purchase  from  the 
FHWA,  Office  of  Management  Systems, 
HMS-12,  400  Seventh  St.  SW., 
Washington,  DC  20590.  The  limits  of 
urban  areas  can  be  of  importance  in  the 
planning  and  programing  of 
improvements  to  the  Federal-aid  and 
other  highway  systems. 

Functional  classification  is  a 
prerequisite  for  determining  the  newly 
defined  Federal-aid  highways  and 
National  Highway  System.  Procedures 
for  functional  classification  of  existing 
roads  and  streets  according  to  functional 
usage  are  contained  in  the  FHWA 
publication.  "Highway  Functional 
Classification — Concepts,  Criteria  and 
Procedures"  (March  1989)  which  is 
available  from  the  FHWA's  Office  of 
Environment  and  Planning,  HEP-10, 
400  Seventh  St.  SW.,  Washington,  DC 
20590.  The  mapping  and  the  FHWA 
approval  requirements  are  retained. 

Section  470. 1 07    Federal-Aid  Highway 
Systems 

The  new  National  Highway  System 
includes  the  Interstate  System  and  other 
principal  arterials  serving  major  travel 
destinations  and  transportation  needs, 
connectors  to  major  transportation 
terminals,  the  Strategic  Highway 
Network  and  cormectors,  and  high 
priority  corridors  identified  by  law. 

Statutory  limits  on  the  lengths  of  the 
Federal-aid  highway  systems  are  being 
given  in  terms  of  kilometers  using  the 
factor  of  0.62  kilometers  per  mile.  The 
portion  of  Interstate  System  mileage  that 
may  be  based  on  23  U.S.C.  103(e)(1), 
{e)(2),  and  (e)(3)  is  limited  to  43,000 
miles  (41,000,  500,  and  1,500  miles, 
respectively).  The  limit  on  NHS  mileage 
is  based  on  115  percent  of  155,000 
miles. 

Section  470.109    Proposed  System 
Designations — General 

Provisions  applicable  to  any  Federal- 
aid  highway  system  are  grouped  in  this 
section;  those  applicable  to  the 
Interstate  or  NHS  are  included 
separately  in  the  following  sections.  The 
details  of  route  location,  mapping,  and 
numbering  are  no  longer  covered  by 
regulation. 

Former  Section  470.111 
Reclassifications,  Deletions,  and 
Reinstatements 

This  section  regarding  the 
applicability  of  State  agreements  to 
maintain  Federal-aid  projects  is  deleted 
as  it  is  a  duplication  of  other  directives 


and  inappropriate  to  regulations  on 
highway  systems. 

Section  470.111    Proposed  Interstate 
System  Designations 

Additions  to  the  Interstate  System 
may  no  longer  be  approved  under  the 
authority  of  23  U.S.C.  103(e),  which 
created  eligibility  for  Interstate 
construction  funds.  Furthermore,  there 
are  no  new  authorizations  of  Interstate 
construction  funds.  Basic  procedural 
requirements  are  retained,  however,  for 
possible  Interstate  modifications  under 
23  U.S.C.  103(f).  The  interim  final  rule 
now  incorporates  several  special 
provisions  that  existed  for  Interstate 
additions.  Also,  included  in  the  interim 
final  rule  are  the  general  requirements 
for  designation  of  routes  as  parts,  or 
future  parts,  of  the  Interstate  System 
under  23  U.S.C.  139  (a)  or  (b).  These 
designations  are  made  by  the  FHWA 
Administrator  for  routes  that  would  be 
logical  additions  to  the  Interstate 
System  and  are,  or  will  be,  constructed 
to  Interstate  standards. 

The  FHWA  also  includes  special 
provisions  for  Interstate  routes  in  Alaska 
and  Puerto  Rico  under  23  U.S.C.  139(c) 
and  provisions  regarding  four  corridors 
designated  as  future  Interstate  routes  in 
section  332(a)(2)  of  the  NHS  Act. 

The  interim  final  rule  recognizes  the 
important  and  long  standing  role  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
in  the  review  of  proposed  route 
numbers  for  Interstate  highways. 

Although  the  law  is  clear  that 
highways  designated  as  future  parts  of 
the  Interstate  System  under  23  U.S.C. 
139(b)  may  not  be  signed  as  a  part  of  the 
Interstate  System,  it  is  silent  on  whether 
or  not  they  may  be  signed  as  a  future 
part.  Because  of  increased  interest  in 
such  signing,  the  FHWA  is  including 
reference  to  a  policy  (see  appendix  C  of 
the  rule)  recently  established  for  the 
signing  of  futiue  Interstate  corridors  that 
have  been  established  either  under  23 
U.S.C.  139(b).  or  under  section  332(a)(2) 
of  the  NHS  Act.  The  conference  report 
on  the  latter  section  stated  that  the 
"•   •   *  provision  is  intended  to  permit 
States  to  erect  signs  along  such 
designated  routes  as  'future'  Interstates 
upon  enactment." 

Section  470.113    Proposed  Na tional 
Highway  System  Designations 

There  are  no  additional  substantive 
changes. 


UMI 
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Former  Section  470.111 
Reclassifications,  Deletions,  and 
Reinstatements 

Provisigns  relating  to  State  obligations 
with  respect  to  Federal-aid  projects  are 
removed. 

Section  470.115    Approval  authority 

There  are  no  additional  substantive 
changes. 

Former  Part  470,  Subpart  A.  Appendix 
A — Florida  (National  System  of 
Interstate  and  Defense  Highways); 
Appendix  B — Primary  Federal-Aid 
System:  Appendix  C — Urbanized 
Federal-Aid  Urban  System 

Former  Appendix  A,  with  a  detailed 
format  for  listing  Interstate  highway 
descriptions,  is  removed  as 
unnecessary.  Former  Appendices  B  and 
G,  which  refer  to  former  Federal-aid 
systems,  are  removed  as  obsolete. 

Part  470,  Subpart  A.  Appendix  A— 
Guidance  Criteria  for  Evaluating 
Requests  for  Interstate  System 
Designations  under  23  U.S.C.  139(a) 
and  (b) 

The  criteria  for  designations  of 
highways  as  parts,  or  future  parts,  of  the 
Interstate  System  under  23  U.S.C.  139 
(a)  and  (b),  respectively,  have  been 
virtually  unchanged  since  1986.  The 
appendix  includes  both  statutory  and 
administrative  criteria. 

Appendix  B — Designation  of  Segments 
of  Section  332(a)(2)  Corridors  as  Parts  of 
the  Interstate  System 

These  procedures  for  addition  of 
highways  designated  as  future  parts  of 
the  Interstate  System  under  section 
332(a)(2)  of  the  NHS  Act  were  issued  as 
interim  guidance  in  February  1996. 

Appendix  C — Policy  for  the  Signing  and 
Numbering  of  Future  Interstate 
Corridors  Designated  by  Section  332  of 
the  NHS  Designation  Act  of  1995  or 
Designated  under  23  U.S.C.  139(b) 

The  policy  for  signing  and  numbering 
of  future  Interstate  routes  was  issued  as 
an  interim  policy  in  August  1996  and 
revised  in  December  1996.  Criteria  are 
included  to  establish  eligibility  for 
consideration  of  signing  of  future  routes 
and  are  supplementary  to  normal 
signing  location,  design,  construction, 
and  wording  requirements. 

Appendix  D — Guidance  Criteria  for 
Evaluating  Requests  for  Modifications  to 
the  National  Highway  System 

The  criteria  for  modifications  of  the 
National  Highway  System  were  issued 
as  interim  guidance  in  February  1996. 
While  essentially  the  same  as  the 


interim  guidance,  several  sections  are 
being  expanded  for  clariBcation. 

For  ease  of  reference,  the  following 
table  is  provided  to  assist  the  user  in 
locating  section  and  paragraph  changes 
made  in  this  rulemaking: 


Old  Section 

New  Section 

470.101   

470  101  revised 

470.103(a)  

470.103  introductory 
paragraph. 

" 

70.103(b):  

470.103  terms  re- 

vised: 

Urt)an  area  

Removed. 

Rural  area  

Removed. 

Public  road  

Removed. 

Rural  anerial  routes  .. 

Removed. 

Rural  major  collector 

Removed. 

routes. 

Urt>an  arterial  routes 

Removed. 

Appropnate  local  otfi- 

Responsit>le  local  offi- 

cials. 

cials. 

Governor  

Govemor. 

Metropolitan  planning 

Metropolian  planning 

organization. 

organization. 

Control  area  

Removed. 

None 

ConsuKation. 

None 

Cooperation. 

None 

Coordination. 

None 

Federal-aid  highway 

systems. 

None 

Federal-aid  highways. 

None 

State. 

470.105(a)  

470.107(a)  revised 

470.105  (b)-<d)  

Removed. 

470.107  (a)-(b)  

470.105(a)-(b)  re- 

vised. 

470.107(c)  

470.109(a)-(e)  re- 
vised. 

470.107(d)  

470.107(a)-(b)  re- 
vised. 

470.107  (e)-(h)  

Removed. 

470.109  

470.111  and  470.113. 

470.111    

Removed. 

470.113  

470.109. 

470.115  

470.115. 

470.117  

Removed. 

Appendices  A,  B.  and 

C. 
None 

Removed. 

Appendices  A,  B,  C, 

andO. 

Rulemaking  Analyses  and  Notices 

Because  the  amendments  to  this 
regulation  are  statutorily  mandated, 
incorporate  existing  policy,  or 
essentially  document  well-established 
procedures,  requirements  or  practices, 
the  FHWA  finds  that  prior  notice  and 
opportunity  for  comment  are 
unnecessary  under  5  U.S.C.  553(b)(3)(B). 
The  States  have  operated  under  the 
basic  policies  covered  by  this  regulation 
for  many  years.  The  amendments  being 
made  to  this  regulation  were  specifically 
designed  to  simplify  administrative 
procedures,  minimize  regulatory 
burdens,  and  provide  flexibility  for 
accomplishing  required  system  actions. 
Therefore,  the  FHWA  is  not  exercising 
its  discretion  in  a  way  that  could  be 


substantially  affected  by  public 
comment. 

Since  passage  of  the  NHS  Act,  the 
FHWA  developed  and  implemented 
policies  for  modifying  the  NHS.  The 
policies  included  in  the  interim  final 
rule  for  modifying  the  NHS  are 
essentially  the  same.  The  criteria  for 
modifying  the  Interstate  System  under 
23  U.S.C.  139  have  been  virtually 
identical  since  1986.  The  nonregulatory 
guidance  for  numbiering  and  signing 
future  Interstate  routes,  although 
recently  issued,  was  developed  through 
a  consultative  process.  Only  a  few  States 
have  expressed  an  interest  in  such 
signing. 

For  these  reasons,  the  FHWA  has  also 
determined  that  prior  notice  and 
opportimity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procediues,  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  essential  information.  Issuance  of  the 
amended  regulation  as  an  interim  final 
rule  will  provide  interested  parties  an 
opportunity  to  comment  on  any  aspect 
of  the  amended  regulation  and  the 
nonregulatory  appendices.  Depending 
on  the  nature  and  extent  of  the 
comments,  the  FHWA  will  consider 
subsequent  revisions  to  either  the 
regulation  or  the  nonregulatory 
appendices.  The  FHWA  will  also 
publish  a  notice  in  the  Federal  Register 
to  summarize  any  comments  received 
and  any  actions  the  agency  has  taken,  or 
plans  to  take,  with  regard  to  the 
comments.  Therefore,  the  FHWA  is 
proceeding  directly  to  an  interim  final 
rule,  which  is  effective  30  days  from  its 
date  of  publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  E)OT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  action 
within  the  meaning  of  Executive  Order 
12866  nor  significant  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rule  establishes  procedures  for  State 
highway  agencies  to  request 
modifications  of  established  Federal-aid 
highway  systems. 

This  interim  final  rule  provides  States 
with  criteria  for  proposed  system 
modifications,  route  numbering,  and 
signing.  This  rule  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
State  or  local  governments.  The  rule 
will  not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  to  compete  with  foreign 
enterprises.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
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be  minimal,  as  the  ruiu  is  noi  aimnng 
the  amount  of  Federal-aid  funds  made 
available,  nor  is  it  substantially 
changing  the  administrative  processing 
requirements  for  State  transportation 
agencies.  Therefore,  a  full  regulatory 
evaluation  is  not  required.  Nevertheless, 
the  FHWA  is  providing  an  opportunity 
for  interested  parties  to  comment  upon 
the  possible  economic  consequences  of 
the  rule. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  preliminarily 
determined  that  this  rulemaking  will 
have  virtually  no  economic  impact  on 
small  endties.  The  rulemaking  is 
directed  toward  State  governments. 
Although  the  regulation  being  amended 
continues  to  require  the  States  to 
cooperate  with  responsible  local 
officials  in  conjunction  with  certain 
highway  classification  and  system 
actions,  the  States  will  bear  the 
responsibility  for  initiating  and 
completing  this  cooperation.  The  States 
will  coordinate  with  responsible  local 
officials  through  existing  organizational 
mechanisms  as  a  part  of  the  ongoing 
statewide  and  metropolitan 
transportation  planning  processes 
required  by  23  CFR  part  450.  Therefore, 
no  unique  or  special  arrangements  are 
required,  nor  expected,  to  accomplish 
the  necessary  cooperation. 

The  regulation  clarifies,  streamlines, 
and  simplifies  Federal-aid  highway 
systems  policies  for  modification  and 
management  of  the  systems.  The 
primary  impact  of  this  rulemaking 
action,  therefore,  will  be  a  reduction  in 
the  administrative  burden  on  the  States 
associated  with  Federal-aid  system 
actions.  Based  on  this  evaluation,  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 

snt) 


This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  ptupose  of  this  rule  is  to  eliminate 
many  administrative  procedures  and 
recordkeeping  requirements  related  to 
the  Federal-aid  highway  system  actions 
that  have  been  in  place  for  many  years, 
and  to  limit  State  actions  to  those 
specifically  required  by  Federal  statute. 
The  rule  will  reduce  costs  and  burdens 
on  the  States.  It  will  not  affect  the 


ability  of  the  States  to  discharge 
traditional  State  governmental 
functions.  The  rule  relies  on  existing 
mechanisms — those  established  through 
the  statewide  and  metropolitan 
planning  processes  for  the  involvement 
of  local  and  metropolitan  agencies  in 
the  management  of  the  Federal-aid 
highway  systems.  An  overriding 
objective  of  the  FHWA  in  developing 
this  rule  is  to  minimize  the  regulatory 
requirements  and  rely  heavily  on 
nonregulatory  guidance  in  the 
management  of  proposed  changes  to 
Federal-aid  highway  systems. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovemmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  concerns  the  responsibility  of 
Federal  agencies  in  developing 
proposed  collections  of  information. 
The  PRA  is  designed  "to  reduce, 
minimize,  and  control  burdens  and 
maximize  the  practical  utility  and 
public  benefit  of  the  information 
created,  collected,  disclosed, 
maintained,  used,  shared,  and 
disseminated  \fy  or  for  the  Federal 
Government."  23  CFR  1320.1.  Thus,  the 
FHWA  has  a  responsibility  to  determine 
if  the  PRA  applies  to  this  rulemaking 
proceeding. 

For  many  years,  States  and  State 
transportation  agencies  have  operated 
pursuant  to  current  regulations  at  23 
CFR  part  470  that  contain  criteria  to 
request  modifications  of  established 
Federal-aid  highway  systems.  Before 
enactment  of  the  ISTEA,  the  Federal-aid 
highway  systems  consisted  of  the 
Interstate,  Primary,  Secondary,  and 
Urban  Systems.  The  ISTEA.  however, 
restructiu^d  the  Federal-aid  highway 
systems  by  rescinding  the  Federal-aid 
Primary,  Secondary,  and  Urban  Systems 
and  requiring  the  establishment  of  the 
NHS.  The  ISTEA  also  required  a 
functional  reclassification  of  all  public 
roads  and  streets  to  determine  eligibility 
for  inclusion  on  the  NHS  and  eligibility 
for  funding  under  the  Surface 
Transportation  Program.  Another  piece 
of  legislation,  the  NHS  Act,  designated 
the  NHS  and  authorized  the  Secretary  to 
approve  any  modifications  to  the  NHS. 
To  assist  States  with  their  system 
modifications,  the  FHWA  previously 
issued  interim  guidance  establishing 


proceaures  lor  use  by  the  States  in 
proposing  modifications  to  the  Interstate 
System  and  the  NHS,  and  for  signing 
and  numbering  routes  identified  as 
future  parts  of  the  Interstate  System. 
Thus,  the  purpose  of  this  interim  final 
rule  is  to  incorporate  the  legislative 
changes  mandated  by  the  ISTEA  and  the 
NHS  Act,  as  well  as  the  nonregulatory 
guidance  material  that  the  FHWA  issued 
previously  to  assist  States  in  their  efforts 
to  modify  the  Federal-aid  highway 
systems.  Only  a  few  States  have 
indicated  that  they  are  interested  in 
such  signing. 

The  interim  final  rule  specifies  that 
States  and  State  transportation  agencies 
can  submit  proposals  for  modifying  the 
Federal-aid  highway  systems  by 
submitting  certain  information  to  the 
FHWA  and,  in  the  case  of  Interstate 
route  numbering  proposals,  to  the 
American  Association  of  State  Highway 
and  Transportation  Officials  route 
numbering  committee.  As  indicated 
above,  the  FHWA  intends  to  include,  as 
appendices  to  the  regulation  at  part  470. 
nonregulatory  guidance  material  issued 
previously  by  the  agency  to  assist  States 
in  their  system  modification  efforts. 
Under  5  CFR  1320.3(c)(2),  the  public 
disclosure  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  is  not  a  collection  of 
information.  Thus,  the  FHWA's 
consolidation  of  this  nonregulatory 
guidance  material  in  the  interim  final 
rule  does  not  violate  the  PRA. 

It  is  also  important  to  note  that,  under 
the  PRA,  a  State  agency  is  not  required 
to  obtain  approval  of  the  Office  of 
Management  and  Budget  (0MB)  to 
undertake  on  its  own  initiative  to  collect 
information.  However,  in  instances 
where  the  State  agency's  collection  of 
information  is  being  "conducted  or 
sponsored"  by  a  Federal  agency,  then 
the  Federal  agency  would  need  to  obtain 
0MB  approval  for  any  collection  of 
information.  Thus,  another  inquiry  to  be 
made  in  this  rulemaking  would  be 
whether  a  State's  proposal  to  modify  the 
Federal-aid  highway  system  is  a 
collection  of  information  "conducted  or 
sponsored"  by  the  FHWA.  The  FHWA 
believes  that  it  is  not. 

First,  under  49  CFR  1320.3(d),  a 
collection  of  information  undertaken  by 
a  recipient  (here  the  State)  of  a  Federal 
grant  is  considered  to  be  "conducted  or 
sponsored"  by  an  agency  only  if:  (1)  The 
recipient  of  a  grant  is  conducting  the 
collection  of  information  at  the  specific 
request  of  the  agency;  or  (2)  the  terms 
and  conditions  of  the  grant  require 
specific  approval  by  the  agency  of  the 
collection  of  information  or  collection 
procedures.  In  this  interim  final  rule, 
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the  FHWA  is  not  requesting  the  States 
to  collect  information  to  modify  the 
Federal-aid  highway  systems.  Nor  is  the 
State's  submittal  of  a  proposed 
modification  a  prerequisite  for  a  Federal 
grant.  Presumably,  the  FHWA  must  first 
approve  a  State's  proposal  to  modify  the 
Federal-aid  highway  systems  before  a 
route  can  be  added  to  the  Interstate 
System  or  the  NHS.  but  the  FHWA  is 
not  requesting  this  collection  of 
information.  States  that  seek  to  modify 
the  Intsrstate  System  and  the  NHS  can 
follow  the  criteria  set  forth  at  part  470 
to  accomplish  requested  system 
modifications.  This  interim  final  rule 
merely  provides  the  States  with  revised 
regulations  to  assist  them  in  their 
efforts. 

Second,  the  FHWA  does  not  believe 
that  this  action  constitutes  a  collection 
of  information  under  the  PRA  because 
the  interim  final  rule  does  not  impose 
requirements  on  "ten  or  more  persons." 
49  CFR  1320.(3)(c).  The  phrase  "ten  or 
more  persons"  refers  to  die  persons  to 
whom  a  collection  of  information  is 
addressed  by  the  agency  within  any  12- 
month  period,  and  to  any  independent 
entities  to  which  the  initial  addressee 
may  reasonably  be  expected  to  transmit 
the  collection  of  information  during  that 
period,  including  independent  State, 
territorial,  tribal  or  local  entities  and 
separately  incorporated  subsidiaries  or 
affiliates.  49  CFR  1320.3(c)(4).  Because 
the  FHWA  does  not  expect  to  address 
more  than  10  requests  by  States  to 
modify  route  designations  during  any 
12-month  period,  it  does  not  constitute 
a  "collection  of  information"  covered  by 
the  PRA. 

Accordingly,  the  FHWA  is  amending 
its  regulation  on  Federal-aid  highway 
systems  to  incorporate  statutory  changes 
made  by  the  ISTEA  and  the  NHS  Act, 
and  to  include  in  this  amended 
regulation  ail  relevant  appendices  of 
nonregulatory  guidance  previously 
issued  in  FHWA  policy  memoranda  and 
the  "Federal-aid  Policy  Guide"  to  assist 
States  in  proposing  modifications  to  the 
Interstate  System  and  the  NHS.  The 
interim  final  rule  will  provide  States 
and  State  transportation  agencies  with 
criteria  for  proposed  system 
modifications,  route  numbering,  and 
signing.  This  action  will  also  reduce 
regulatory  requirements,  simplify 
administrative  procedures  and 
recordkeeping  requirements,  and 
provide  flexibility  to  accomplish  State- 
requested  system  actions. 

National  Envir<H  m.  r.tal  Policy  Act 

The  agency  has  analyzed  this  section 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 


that  this  action  wouia  noi  nave  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  470 

Grant  programs — transportation, 
Highway  planning,  Highways  and  roads. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  23,  CFR, 
chapter  I,  by  revising  subpart  A  of  part 
470  as  set  forth  below. 

Issued  on:  June  11, 1997. 

Jane  F.  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

PART  470— HIGHWAY  SYSTEMS 

1.  The  authority  citation  for  part  470 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  103(b)(2).  103  (e)(1), 
(e)(2),  and  (e)(3),  103(f),  134. 135,  and  315; 
and  49  CFR  1.48(b)(2). 

Subpart  A — [Revised] 

2.  Subpart  A  of  part  470  is  revised  to 
read  as  follows: 

Subpart  A — Federal-aid  Highway  Systems 

Sec. 

470.101    Purpose. 

470.103     Definitions. 

470.105     Urban  area  boundaries  and 

highway  functional  classification. 
470.107     Federal-aid  highway  systems. 
470.109    System  procedures — General. 
470.111     Interstate  System  procedures. 
470.113    National  Highway  System 

procedures. 
470.115    Approval  authority. 
Appendix  A — Guidance  Criteria  for 

Evaluating  Requests  for  Interstate  System 

Designations  under  23  U.S.C.  139  (a)  and 

(b). 
Apptendix  B — Designation  of  Segments  of 

Section  332(a)(2)  Corridors  as  Parts  of 

the  Interstate  System. 
Appendix  C — Policy  for  the  Signing  and 

Numiiering  of  Future  Interstate  Corridors 

Designated  by  Section  332  of  the  NHS 

Designation  Act  of  1995  or  Designated 

under  23  U.S.C.  139(b). 
Appendix  D — Guidance  Criteria  for 

Evaluating  Requests  for  Modifications  to 

the  National  Highway  System. 


i>uDpart  A — Federal-aid  Highway 
Systems 

S  470.101    Purpose. 

This  part  sets  forth  policies  and 
procedures  relating  to  the  identification 
of  Federal-aid  highways,  the  functional 
classification  of  roads  and  streets,  the 
designation  of  luhan  area  boundaries, 
and  the  designation  of  routes  on  the 
Federal-aid  highway  systems. 

§470.103    Definitions. 

Except  as  otherwise  provided  in  this 
part,  terms  defined  in  23  U.S.C.  101(a) 
are  used  in  this  part  as  so  defined. 

Consultation  means  that  one  party 
confers  with  another  identified  party 
and,  prior  to  taking  action(s),  considers 
that  party's  views. 

Cooperation  means  that  the  parties 
involved  in  carrying  out  the  planning, 
programming  and  management  systems 
processes  work  together  to  achieve  a 
common  goal  or  objective. 

Coordination  means  the  comparison 
of  the  transportation  plans,  programs, 
and  schedules  of  one  agency  with 
related  plans,  programs,  and  schedules 
of  other  agencies  or  entities  with  legal 
standing,  and  adjustment  of  plans, 
programs,  and  schedules  to  achieve 
general  consistency. 

Federal-aid  highway  systems  means 
the  National  Highway  System  and  the 
Dwight  D.  Eisenhower  National  System 
of  Interstate  and  Defense  Highways  (the 
"Interstate  System"). 

Federal-aid  highways  means 
highways  on  the  Federal -aid  highway 
systems  and  all  other  public  roads  not 
classified  as  local  roads  or  rural  minor 
collectors. 

Governor  means  the  chief  executive  of 
the  State  and  includes  the  Mayor  of  the 
District  of  Columbia. 

Metropolitan  planning  organization 
[MPO)  means  the  fonmi  for  cooperative 
transportation  decisionmaking  for  the 
metropolitan  planning  area  in  which  the 
metropolitan  transportation  planning 
process  required  by  23  U.S.C.  134  and 
49  U.S.C.  5303-5305  must  be  carried 
out. 

Responsible  local  officials  means — 

(1)  In  lu-banized  areas,  principal 
elected  officials  of  general  purpose  local 
governments  acting  through  the 
Metropolitan  Planning  Organization 
designated  by  the  Governor,  or 

(2)  In  rural  areas  and  urban  areas  not 
within  any  urbanized  area,  principal 
elected  officials  of  general  purpose  local 
governments. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  or,  for  purposes  of  functional 
classification  of  highways,  the  Virgin 
Islands,  American  Samoa,  Guam,  or  the 
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Commonwealth  oi  me  iNormem 
Marianas. 

§  470.105    UrtMn  area  boundari«s  and 
highway  functionaJ  classification. 

(a)  Urban  area  boundaries.  Routes  on 
the  Federal-aid  highway  systems  may  be 
designated  in  both  rural  and  urban 
areas.  Guidance  for  determining  the 
boundaries  of  urbanized  and 
nonurbanized  urban  areas  is  provided  in 
the  "Federal-Aid  Policy  Guide," 
Chapter  4  (G  4063.0).  dated  December  9, 
1991.' 

(b)  Highway  Functional  Classification. 
(1)  The  State  transportation  agency  shall 
have  the  primary  responsibility  for 
developing  and  updating  a  statewide 
highway  functional  classification  in 
rural  and  urban  areas  to  determine 
functional  usage  of  the  existing  roads 
and  streets.  Guidance  criteria  and 
procedures  are  provided  in  the  FHWA 
publication  "Highway  Functional 
Classification — Concepts,  Criteria  and 
Procedures."  ^  The  State  shall  cooperate 
with  responsible  local  officials,  or 
appropriate  Federal  agency  in  the  case 
of  areas  under  Federal  jurisdiction,  in 
developing  and  updating  the  functional 
classiBcation. 

(2)  The  results  of  the  functional 
classiHcation  shall  be  mapped  and 
submitted  to  the  Federal  Highway 
Administration  (FHWA)  for  approval 
and  when  approved  shall  serve  as  the 
official  record  for  Federal-aid  highways 
and  the  basis  for  designation  of  the 
National  Highway  System. 

§  470. 1 07    Federal-aid  highway  systems. 

(a)  Interstate  System.  (1)  The  Dwight 
D.  Eisenhower  National  System  of 
biterstate  and  Defense  Highways 
(Interstate  System)  shall  consist  of 
routes  of  highest  importance  to  the 
Nation,  built  to  the  uniform  geometric 
and  construction  standards  of  23  U.S.C. 
109(h),  which  connect,  as  directly  as 
practicable,  the  principal  metropolitan 
areas,  cities,  and  industrial  centers, 
including  important  routes  into, 
through,  and  around  urban  areas,  serve 
the  national  defense  and,  to  the  greatest 
extent  possible,  connect  at  suitable 
border  points  with  routes  of  continental 
importance  in  Canada  and  Mexico. 

(2)  The  portion  of  the  Interstate 
System  designated  under  23  U.S.C.  103 
(e)(1),  (e)(2).  and  (e)(3)  shall  not  exceed 
69.230  kilometers  (43.000  miles). 
Additional  Interstate  System  segments 


'  The  "Federal-«id  Policy  Guide"  is  available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7,  Appendix  D. 

'This  publication,  revised  in  March  1969.  is 
available  on  request  to  the  FHWA.  Office  of 
Environment  and  Planning.  HEP-10.  400  Seventh 
Street.  SW..  Washingloo.  OC  20590 


are  permitted  under  the  provisions  of  23 
U.S.C.  139  (a)  and  (c)  and  section 
1105(e)(5)(A)  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Pub.  L.  102-240,  105  Stat. 
1914,  as  amended. 

(b)  National  Highway  System.  (1)  The 
National  Highway  System  shall  consist 
of  interconnected  urban  and  nual 
principal  arterials  and  highways 
(including  toll  facilities)  which  serve 
major  population  centers,  international 
border  crossings,  ports,  airports,  public 
transportation  facilities,  other 
intermodal  transportation  facilities  and 
other  major  travel  destinations;  meet 
national  defense  requirements;  and 
serve  interstate  and  interregional  travel. 
All  routes  on  the  Interstate  System  are 
a  part  of  the  National  Highway  System. 

(2)  The  National  Highway  System 
shall  not  exceed  286,983  kilometers 
(178,250  miles). 

(3)  The  National  Highway  System 
shall  include  the  Strategic  Highway 
Corridor  Network  (STRAHNET)  and  its 
highway  connectors  to  major  military 
installations,  as  designated  by  the 
Administrator  in  consultation  with 
appropriate  Federal  agencies  and  the 
States.  The  STRAHNET  includes 
highways  which  are  important  to  the 
United  States  strategic  defense  policy 
and  which  provide  defense  access, 
continuity,  and  emergency  capabilities 
for  the  movement  of  personnel, 
materials,  and  equipment  in  both  peace 
time  and  war  time. 

(4)  The  National  Highway  System 
shall  include  all  high  priority  corridors 
identified  in  section  1105(c)  of  the 
ISTEA. 

S  470. 1 09    System  procedures    General. 

(a)  The  State  transportation  agency,  in 
consultation  with  responsible  local 
officials,  shall  have  the  responsibility 
for  proposing  to  the  Federal  Highway 
Administration  all  official  actions 
regarding  the  designation,  or  revision,  of 
the  Federal-aid  highway  systems. 

(b)  The  routes  of  the  Federal-aid 
highway  systems  shall  be  proposed  by 
coordinated  action  of  the  State 
transportation  agencies  where  the  routes 
involve  State-line  connections. 

(c)  The  designation  of  routes  on  the 
Federal-aid  highway  systems  shall  be  in 
accordance  with  the  planning  process 
required,  pursuant  to  the  provisions  at 
23  U.S.C.  135.  and.  in  urbanis^ed  areas, 
the  provisions  at  23  U.S.C.  134(a).  The 
State  shall  cooperate  with  local  and 
regional  officials.  In  urbanized  areas,  the 
local  officials  shall  act  through  the 
metropolitan  planning  organizations 
designated  for  such  areas  under  23 
U.S.C  134. 


(d)  In  areas  under  Federal 
jiu-isdiction,  the  designation  of  routes  ou 
the  Federal-aid  highway  systems  shall 
be  coordinated  with  the  appropriate 
Federal  agency. 

§470.111    Interstate  S,s! ST  procedures. 

(a)  Proposals  for  system  actions  on  the 
Interstate  System  shall  include  a  route 
description  and  a  statement  of 
justification.  Proposals  shall  also 
include  statements  regarding 
coordination  with  adjoining  States  on 
State-line  connections,  with  responsible 
local  officials,  and  with  officials  of  areas 
under  Federal  jurisdiction. 

(b)  Proposals  for  Interstate  or  future 
Interstate  designation  imder  23  U.S.C. 
139(a)  or  (b),  as  logical  additions  or 
connections,  shall  consider  the  criteria 
contained  in  appendix  A  of  this  subpart. 
For  designation  as  a  part  of  the 
Interstate  system.  23  U.S.C.  139(a) 
requires  that  a  highway  meet  all  the 
standards  of  a  highway  on  the  Interstate 
System,  be  a  logical  addition  or 
connection  to  the  Interstate  System,  and 
have  the  affirmative  recommendation  of 
the  State  or  States  involved.  For 
designation  as  a  future  part  of  the 
Interstate  System.  23  U.S.C.  139(b) 
requires  that  a  highway  be  a  logical 
addition  or  connection  to  the  Interstate 
System,  have  the  affirmative 
recommendation  of  the  State  or  States 
involved,  and  have  the  written 
agreement  of  the  State  or  States 
involved  that  such  highway  will  be 
constructed  to  meet  all  the  standards  of 
a  highway  on  the  Interstate  System 
within  twelve  years  of  the  date  of  the 
agreement  between  the  FHWA 
Administrator  and  the  State  or  States 
involved.  Such  highways  must  also  be 
on  the  National  Highway  System. 

(c)  Proposals  for  Interstate  designation 
under  23  U.S.C.  139(c)  shall  pertain 
only  to  Alaska  or  Puftrto  Rico.  For 
designation  as  parts  of  the  Interstate 
System.  23  U.S.C.  139(c)  requires  that 
highway  segments  be  in  States  which 
have  no  Interstate  System;  be  logical 
components  to  a  system  serving  the 
State's  principal  cities,  national  defense 
needs  and  military  installations,  and 
traffic  generated  by  rail,  water,  and  air 
transportation  modes;  and  have  been 
constructed  to  the  geometric  and 
construction  standards  adequate  for 
ciuxent  and  probable  future  traffic 
demands  and  the  needs  of  the  locality 
of  the  segment.  Such  highways  must 
also  be  on  the  National  Highway 
System. 

(d)  Routes  proposed  for  Interstate 
designation  imder  section  332(a)(2)  of 
the  NHS  Designation  Act  of  1995  (NHS 
Act)  shall  be  constructed  to  Interstate 
standards  and  connect  to  the  Interstate 
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System.  Proposals  shall  consider  the 
criteria  contained  in  appendix  B  of  this 
subpart 

(ej  Proposals  for  Interstate  route 
numbering  shall  be  submitted  by  the 
State  transportation  agency  to  the  Route 
Numbering  Committee  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials. 

(f)  Signing  of  corridors  federally 
designated  as  future  Interstate  routes 
can  follow  the  criteria  contained  in 
appendix  C  of  this  subpart.  No  law,  rule, 
regulation,  map,  document,  or  other 
record  of  the  United  States,  or  of  any 
State  or  political  subdivision  thereof, 
shall  refer  to  any  highway  under  23 
U.S.C.  139,  nor  shall  any  such  highway 
be  signed  or  marked,  as  a  highway  on 
the  Interstate  System  until  such  time  as 
such  highway  is  constructed  to  the 
geometric  and  construction  standards 
for  the  Interstate  System  and  has  been 
designated  as  a  part  of  the  Interstate 
System. 

§  470.113    National  Highway  System 
procedures. 

(a)  Proposals  for  system  actions  on  the 
National  Highway  System  shall  include 
a  route  description,  a  statement  of 
justification,  and  statements  of 
coordination  with  adjoining  States  on 
State-line  connections,  with  responsible 
local  officials,  and  with  officials  of  areas 
under  Federal  jurisdiction. 

(b)  Proposed  modifications  to  the 
National  Highway  System  shall  enhance 
the  national  transportation 
characteristics  of  the  National  Highway 
System  and  shall  follow  the  criteria 
listed  in  §470.107.  Proposals  shall  also 
consider  the  criteria  contained  in 
appendix  D  of  this  subpart. 

§  470. 115    Approval  authority. 

(a)  The  Federal  Highway 
Administrator  will  approve  Federal-aid 
highway  system  actions  involving  the 
designation,  or  revision,  of  routes  on  the 
Interstate  System,  including  route 
numbers,  future  Interstate  routes,  and 
routes  on  the  National  Highway  System. 

(b)  The  Federal  Highway 
Administrator  will  approve  functional 
classification  actions. 

Appendix  A  to  Part  470,  Subpart  A — 

GuiHarrr  rHtf»ria  for  Evaluating 

Rptn.cstv  !nr  ;nti- '-state  System 

Dr    m  a       -  I  nder  23  U.S.C.  139  (a) 

anu  ,bj 

Section  139  (a)  and  (b).  of  Utle  23,  U.S.C, 
permits  States  to  request  the  designation  of 
National  Highway  System  routes  as  parts  or 
future  parts  of  the  Interstate  System.  The 
FHWA  Administrator  may  approve  such  a 
request  if  the  route  is  a  logical  addition  or 
connection  to  the  Interstate  System  and  has 
been,  or  will  be,  constructed  to  meet 


Interstate  standards.  The  following  are  the 
general  criteria  to  be  used  to  evaluate  23 
U.S.C.  139  requests  for  Interstate  System 
designations. 

1.  The  proposed  route  should  be  of 
sufficient  length  to  serve  long-distance 
Interstate  travel,  such  as  coimecting  routes 
between  principal  metropolitan  cities  or 
industrial  centers  important  to  national 
defense  and  economic  development. 

2.  The  proposed  route  should  not  duplicate 
other  Interstate  routes.  It  should  serve 
Interstate  traffic  movement  not  provided  by 
another  Interstate  route. 

3.  The  proposed  route  should  directly 
serve  major  highway  traffic  generators.  The 
term  "major  highway  traffic  generator" 
means  either  an  urbanized  area  with  a 
population  over  100,000  or  a  similar  major 
concentrated  land  use  activity  that  produces 
and  attracts  long-distance  Interstate  and 
statewide  travel  of  persons  and  goods. 
Typical  examples  of  similar  major 
concentrated  land  use  activities  would 
include  a  principal  industrial  complex, 
government  center,  military  installation,  or 
transportation  terminal. 

4.  The  proposed  route  should  connect  to 
the  Interstate  System  at  each  end,  with  the 
exception  of  Interstate  routes  that  connect 
with  continental  routes  at  an  international 
border,  or  terminate  in  a  "major  highway 
traffic  generator"  that  is  not  served  by 
another  Interstate  route.  In  the  latter  case,  the 
terminus  of  the  Interstate  route  should 
cormect  to  routes  of  the  National  Highway 
System  that  will  adequately  handle  the 
traffic.  The  proposed  route  also  must  be 
functionally  classified  as  a  principal  arterial 
and  be  a  part  of  the  National  Highway 
System  system. 

5.  The  proposed  route  must  meet  all  the 
current  geometric  and  safety  standards 
criteria  as  set  forth  in  23  CFR  part  625  for 
highways  on  the  Interstate  System,  or  a 
formal  agreement  to  construct  the  route  to 
such  standards  within  12  years  must  be 
executed  between  the  State(s)  and  the 
Federal  Highway  Administration.  Any 
proposed  excepUons  to  the  standards  shall  be 
approved  at  the  time  of  designation. 

6.  A  route  being  proposed  for  designation 
under  23  U.S.C.  139(b)  must  have  an 
approved  final  environmental  document 
(including,  if  required,  a  49  U.S.C.  303(c) 
(Section  4(f)]  approval)  covering  the  route 
and  project  action  must  be  ready  to  proceed 
with  design  at  the  time  of  designation.  Routes 
constructed  to  Interstate  standards  are  not 
necessarily  logical  additions  to  the  Interstate 
System  unless  they  clearly  meet  all  of  the 
above  criteria. 

Appendix  B  to  Part  470,  Subpart  A — 
Designation  of  Segments  of  Section 
332(a)(2)  Corridors  as  Parts  of  the 
Interstate  System 

The  following  guidance  is  compiarable  to 
current  procedures  for  Interstate  System 
designaUon  requests  under  23  U.S.C.  139(a). 
All  Interstate  System  additions  must  tie 
approved  by  the  Federal  Highway 
Administrator.  The  provisions  of  section 
332(a)(2)  of  the  NHS  Act  have  also  been 
incorporated  into  the  ISTEA  as  section 
1105(e)(S)(A). 


1.  The  request  must  be  submitted  through 
the  appropriate  FHWA  Division  and  Regional 
Offices  to  the  Associate  Administrator  for 
Program  Development  (HEP-10).  Comments 
and  recommendations  by  the  division  and 
regional  offices  are  requested. 

2.  The  State  DOT  secretary  (or  equivalent) 
must  request  that  the  route  segment  be  added 
to  the  Interstate  System.  The  exact  location 
and  termini  must  be  specified.  If  the  route 
segment  involves  more  than  one  State,  each 
affected  State  must  submit  a  septarate  request. 

3.  The  request  must  provide  information  to 
support  findings  that  the  segment  (a)  is  built 
to  Interstate  design  standards  and  (b) 
connects  to  the  existing  Interstate  System. 
The  segment  should  be  of  sufficient  length  to 
provide  substantial  service  to  the  travelling 
public. 

4.  The  request  must  also  identify  and 
justify  any  design  exceptions  for  which 
approval  is  requested. 

5.  Proposed  Interstate  route  numbering  for 
the  segment  must  be  submitted  to  FHWA  and 
the  American  Association  of  State  Highway 
and  Transportation  Officials  Route 
Numbering  Committee. 

Appendix  C  to  Fart  470,  Subpart  A — 
Policy  for  the  Signing  and  Numbering 
of  Future  Interstate  Corridors 
Designated  by  Section  332  of  the  NHS 
Designation  Act  of  1995  or  Designated 
Under  23  U.S.C.  139(b) 

Policy 

State  transportation  agencies  are  p)ermitted 
to  erect  informational  Interstate  signs  along  a 
federally  designated  future  Interstate  corridor 
only  after  the  specific  route  locaUon  has  been 
established  for  the  route  to  be  constructed  to 
Interstate  design  standards. 

Conditions 

1.  The  corridor  must  have  been  designated 
a  future  part  of  the  Interstate  System  under 
section  332(a)(2)  of  the  NHS  Designation  Act 
of  1995  or  23  U.S.C.  139(b). 

2.  The  specific  route  location  to 
appropriate  termini  must  have  received 
Federal  Highway  (FHWA)  environmental 
clearance.  Where  FHWA  environmental 
clearance  is  not  required  or  Interstate 
standards  have  l>een  met,  the  route  location 
must  have  been  publicly  announced  by  the 
State. 

3.  Numbering  of  future  Interstate  route 
segments  must  be  coordinated  with  affected 
States  and  be  approved  by  the  American 
Association  of  State  Highway  and 
TransporUtion  Officials  and  the  FHWA  at 
Headquarters.  Short  portions  of  a  multistate 
corridor  may  require  use  of  an  interim  3-digit 
number. 

4.  The  State  shall  coordinate  the  location 
and  content  of  signing  near  the  State  line 
with  the  adjacent  State. 

5.  Signing  and  other  identification  of  a 
future  Interstate  route  segment  must  not 
indicate,  nor  imply,  that  the  route  is  on  the 
Interstate  System. 

6.  The  FHWA  Regional  Office  must 
confirm  in  advance  that  the  above  conditions 
have  been  met  and  approve  the  general 
locations  of  signs. 
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SignDeUils 

1.  Signs  may  not  be  used  to  give  directions 
and  should  be  away  from  directional  signs, 
particularly  at  interchanges. 

2.  An  Interstate  shield  may  be  located  on 
a  green  informational  sign  of  a  few  words. 
For  example:  Future  Interstate  Corridor  or 
Future  I-OO  Corridor. 

3.  The  Interstate  shield  may  not  include 
the  word  "Interstate." 

4.  The  FHWA  Division  Office  must 
approve  the  signs  as  to  design,  wording,  and 
detailed  location. 

Appendix  D  to  Part  470,  Subpart  A — 
Guidance  Criteria  for  Evaluating 
Requests  for  Modifications  to  the 
National  Highway  System 

Section  103(b).  of  title  23,  U.S.C,  allows 
the  States  to  profKMe  modifications  to  the 
National  Highway  System  (NHS)  and 
authorizes  the  Secretary  to  approve  such 
modifications  provided  that  they  meet  the 
criteria  established  for  the  NHS  and  enhance 
the  characteristics  of  the  NHS.  In  proposing 
modifications  under  23  U.S.C.  103(b).  the 
States  must  cooperate  with  local  and  regional 
officials.  In  urbanized  areas,  the  local 
officials  must  act  through  the  metropolitan 
planning  organization  (MPO)  designated  for 
such  areas  under  23  U.S.C.  134.  The 
following  guidance  criteria  should  be  used  by 
the  States  to  develop  proposed  modifications 
to  the  NHS. 

1.  Proposed  additions  to  the  NHS  should 
be  included  in  either  an  adopted  State  or 
metropolitan  transportation  plan  or  program. 

2.  ProF>osed  additions  should  connect  at 
each  end  with  other  routes  on  the  NHS  or 
serve  a  major  traffic  generator. 

3.  Proposals  should  be  developted  in 
consultation  with  local  and  regional  officials. 

4.  Proposals  to  add  routes  to  the  NHS 
should  include  information  on  the  type  of 
traffic  served  (i.e.,  percent  of  trucks,  average 
trip  length,  local,  commuter,  interregional, 
interstate]  by  the  route,  the  population 
centers  or  major  traffic  generators  served  by 
the  route,  and  how  this  service  compares 
with  existing  NHS  routes. 

5.  Proposals  should  include  information  on 
existing  and  anticipated  needs  and  any 
planned  improvements  to  the  route. 

6.  Proposals  should  include  information 
concerning  the  possible  effects  of  adding  or 
deleting  a  route  to  or  from  the  NHS  might 
have  on  other  existing  NHS  routes  that  are  in 
close  proximity. 

7.  Proposals  to  add  routes  to  the  NHS 
should  include  an  assessment  of  whether 
modifications  (adjustments  or  deletions)  to 
existing  NHS  routes,  which  provide  similar 
service,  may  be  appropriate. 

8.  Proposed  modifications  that  might  aRect 
adjoining  States  should  be  developed  in 
cooperation  with  those  State*. 

9.  Proposed  modifications  consisting  of 
connections  to  major  intermodal  facilities 
should  be  developed  using  the  criteria  set 
forth  below.  These  criteria  were  used  for 
identifying  initial  NHS  connections  to  major 
intermodal  terminals.  The  primary  criteria 
are  baaed  on  annual  passenger  volumes, 
annual  freight  volumes,  or  daily  vehicular 
traffic  on  oae  or  more  principal  routes  that 


serve  the  intermodal  facility.  The  secondary 
criteria  include  foctors  which  underscore  the 
importance  of  an  intermodal  facility  within 
a  specific  State. 

Primary  Criteria 

Commercial  Aviation  Airports 

1.  Passengers — scheduled  commercial 
service  with  more  than  250,000  annual 
enplanements. 

2.  Cargo— 100  trucks  per  day  in  each 
direction  on  the  principal  connecting  route, 
or  100,000  tons  per  year  arriving  or  departing 
by  highway  mode. 

Ports 

1.  Terminals  that  handle  more  than  50,000 
TEUs  (a  volumetric  measure  of  containerized 
cargo  which  stands  for  twenty-foot 
equivalent  units)  per  year,  or  other  units 
measured  that  would  convert  to  more  than 
100  trucks  per  day  in  each  direction.  (Trucks 
are  defined  as  large  single-unit  trucks  or 
combination  vehicles  handling  freight.) 

2.  Bulk  commodity  terminals  that  handle 
more  than  500,000  tons  per  year  by  highway 
or  100  trucks  per  day  in  each  direction  on  the 
principal  connecting  route.  (If  no  individual 
terminal  handles  this  amount  of  freight,  but 

a  cluster  of  terminals  in  close  proximity  to 
each  other  does,  then  the  cluster  of  terminals 
could  be  considered  in  meeting  the  criteria. 
In  such  cases,  the  connecting  route  might 
terminate  at  a  point  where  the  traffic  to 
several  terminals  begins  to  separate.) 

3.  Passengers — terminals  that  handle  more 
than  250,000  passengers  per  year  or  1,000 
passengers  per  day  for  at  least  90  days  during 
the  year. 

Truck/RaU 

1.  50,000  TEUs  per  year,  or  100  trucks  per 
day,  in  each  direction  on  the  principal 
connecting  route,  or  other  units  measured 
that  would  convert  to  more  than  100  trucks 
per  day  in  each  direction.  (Trucks  are  defined 
as  large  single-unit  trucks  or  combination 
vehicles  carrying  freight.) 

Pipelines 

1. 100  trucks  per  day  in  each  direction  on 
the  principal  connecting  route. 

Amtrak 

1.  100.000  passengers  per  year 
(entrainments  and  detrainments).  Joint 
Amtrak,  intercity  bus  and  public  transit 
terminals  should  be  considered  based  on  the 
combined  passenger  volumes.  Likewise,  two 
or  more  separate  facilities  in  close  proximity 
should  be  considered  based  on  combined 
passenger  volumes. 

Intercity  Bus 

1.  100,000  passengers  per^ear  (boardings 

and  deboardings). 

« 

Public  Transit 

\.  Stations  with  park  and  ride  lots  with 
more  than  500  vehicle  parking  spaces,  or 
5,000  daily  bus  or  rail  passengers,  with 
significant  highway  access  (i.e.,  a  high 
percentage  of  the  passengers  arrive  by  cars 
and  buses  using  a  route  that  connects  to 
another  NHS  route),  or  a  major  hub  terminal 
that  provides  for  the  transfiBr  of  passengers 


among  several  bus  routes.  (These  hubs 
should  have  a  significant  number  of  buses 
using  a  principal  route  connecting  with  the 
NHS.) 

Ferries 

1.  Interstate/international — 1,000 
passengers  [}er  day  for  at  least  90  days  during 
the  year.  (A  ferry  which  connects  two 
terminals  within  the  same  metropolitan  area 
should  be  considered  as  local,  not  interstate.) 

2.  Local — see  public  transit  criteria  above. 

Secondary  Criteria 

Any  of  the  following  criteria  could  be  used 
to  justify  an  NHS  connection  to  an 
intermodal  terminal  where  there  is  a 
significant  highway  interface: 

1.  Intermodal  terminals  that  handle  more 
than  20  percent  of  passenger  or  freight 
volumes  by  mode  within  a  State; 

2.  Intermodal  terminals  identified  either  in 
the  Intermodal  Management  System  or  the 
State  and  metropolitan  transportation  plans 
as  a  major  facility: 

3.  Significant  investment  in,  or  expansion 
of,  an  intermodal  terminal;  or 

4.  Cormecting  routes  targeted  by  the  State, 
MPO,  or  others  for  investment  to  address  an 
existing,  or  anticipated,  deficiency  as  a  result 
of  increased  traffic. 

Proximate  Connections 

Intermodal  terminals,  identified  under  the 
secondary  criteria  noted  above,  may  not  have 
sufficient  highway  traffic  volumes  to  justify 
an  NHS  connection  to  the  terminal.  States 
and  MPOs  should  fully  consider  whether  a 
direct  connection  should  be  identified  for 
such  terminals,  or  whether  being  in  the 
proximity  (2  to  3  miles)  of  an  NHS  route  is 
sufficient. 

[FR  Doc.  97-16081  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Examptions  Under 
the  International  Regulations  for 
Preventing  Collisior^  ^   Sea,  1972 
Amendment 

AGENCY:  Departnient  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  JUNEAU  (LPD  10) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  vessel.  The  intended  effect  of 
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this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  May  27,  1997. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Captain  R.R.  Pixa.  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPLBHENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
JUNEAU  (LPD  10)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 


comply  with  the  following  specific 
provisions  of  72  COLREGS:  Aimex  I, 
section  3(a),  pertaining  to  the  placement 
of  the  after  masthead  light  and  tiie 
horizontal  distance  between  the  forward 
and  after  masthead  lights,  without 
interfering  with  its  special  functions  as 
a  naval  vessel.  The  Deputy  Assistant 
Judge  Advocate  General  (Admiralty)  of 
the  Navy  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 

Table  Five 


herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authoritjr:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  the  USS  JUNEAU 
to  read  as  follows: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1 964  ar>d 
33  U.S.C.  1605. 


Vessel 


No. 


Masthead 
lights  not 
over  all 
other  lights 
and  ob- 
structions, 
annex  I, 
sec.  2(0 


Forward 
masthead 
light  not  in 

forward 

quarter  of 

ship,  annex 

I.  sec.  3(a) 


After  mast- 
head light 
less  than  '/? 

ship's 

length  aft  of 

forward 

masthead 

light,  annex 

I.  sec.  3(a) 


Percentage 

honzontal 

separation 

attained 


T 


USS  JUNEAU  LPD  10 


t^A 


N/A 
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Dated:  May  27.  1997. 

Approved: 

R.R.  Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 

[PR  Doc.  97-16057  Filed  6-ia-97;  8:45  am) 
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DEPAfUMENT  OF  TRANSPORTATION 

Coast  Huard 

33  C  -  H  Parts  1,  2,  3,  8,  25,  26,  51,  54, 
67,  ':,  \  .  dO,  89,  114,  116,  127,  141, 
147,  148, 151,  153,  154, 155,  156,  157, 

158  160  '6^   163  -'B4   165,167,174, 

175,  ani  ;c/ 

[CGD  97-0231 

"'"PcHrtifiii    Amenon>t^r  :t^-^ 

M^sceiiiineous  ECftorial  Changes  and 
Cu.n;a.''(T;!.nQ  Amendments 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  Title  33, 
Code  of  Federal  Regulations,  to  reflect 
recent  agency  organizational  changes.  It 
also  makes  editorial  changes  throughout 
the  title  to  correct  addresses,  update 
cross-references,  make  conforming 
amendments,  and  make  other  technical 
corrections.  This  rule  will  have  no 
substantive  effect  on  the  regulated 
public. 

DATES:  This  rule  is  effective  on  June  30, 
1997. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Office  of 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  room  3406.  Washington.  DC 
20593-0001  between  9:30  a.m.  and  2 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Walton,  Project  Manager, 
Standards  Evaluation  and  Development 
Division  (G-MSR-2).  (202)  267-0257. 


SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Each  year  Title  33  of  the  Code  of 
Federal  Regulations  (CFR)  is  recodified 
on  July  1.  This  rule  makes 
miscellaneous  editorial  changes, 
conforming  amendments,  and  revisions 
relating  to  recent  Coast  Guard 
organizational  changes,  to  be  included 
in  the  1997  recodification  of  Title  33. 

Discussion  of  Changes 

As  part  of  its  Headquarters 
reorganization,  the  Coast  Guard  changed 
senior  management  position  titles  from 
"Chief  to  "Assistant  Commandant"  for 
the  Acquisition,  Civil  Rights.  Marine 
Safety  and  Environmental  Protection, 
Operations,  and  Systems  and  Human 
Resources  programs.  This  rule  revises 
these  titles  to  conform  to  the  current 
organization. 

This  rule  also  makes  editorial  changes 
throughout  the  title,  corrects  addresses, 
updates  cross-references,  makes 
conforming  amendments  to 
geographical  descriptions  resulting  from 
organizational  changes,  and  makes  other 
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itcnincdi  and  editorial  corrections.  This 
rule  does  not  change  einy  substantive 
requirements  of  existing  regulations. 

Section  2.05-35 

This  rule  corrects  a  codification  error 
that  dropped  a  sentence  from  §  2.05-35, 
Exclusive  Economic  Zone. 

Section  3.70-15 

In  §  3.70-15.  the  Coast  Guard  is 
revising  the  description  of  the  Guam 
Captain  of  the  Port  and  Marine 
Inspection  zone  to  conform  to  the 
provisions  of  the  Compact  of  Free 
Association  with  the  Republic  of  Palau. 

Part  148,  Subpart  G 

On  August  4,  1995,  DOT  published  a 
final  rule  (60  FR  39849)  adding  to  33 
CFR  part  137  a  new  subpart  G — Limits 
of  Liability.  Subpart  G  set  the  limits  of 
liability  for  U.S.  deepwater  ports  in 
accordance  with  section  1004  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2704). 
On  March  7. 1996,  the  Coast  Guard 
issued  its  final  rule  on  Financial 
Responsibility  for  Water  Pollution 
(Vessels)  (61  FR  9264).  In  that  rule,  the 
Coast  Guard  removed  33  CFR  part  137 
because  it  no  longer  governed  vessel 
financial  responsibility.  This  action 
erroneously  removed  subpart  G  of  part 
137  which  should  have  been  moved  to 
33  CFR  part  148,  Subchapter  NN— 
Deepwater  Ports.  In  order  to  correct  the 
erroneous  removal  of  subpart  G,  today's 
final  rule  adds  to  33  CFR  part  148  a  new 
subpart  G — Limits  of  Liability, 
consisting  of  §  148.701  and  §  148.703 
which  contain  the  same  regulatory  text 
published  by  DOT  in  1995. 

Parts  161,  164,  and  165 

In  parts  161.  164.  and  165  the  Coast 
Guard  is  changing  the  terms 
"Automated  Dependent  Surveillance" 
and  "Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADS  and  ADSSE)"  to  "Automatic 
Identification  System"  and  "Automatic 
Identification  System  Shipbome 
Equipment  (AIS  and  AISSE)"  wherever 
it  appears  in  these  parts.  This 
nomenclature  change  is  necessary 
because  of  the  recent  international 
acceptance  of  AIS  terminology  in  the 
development  of  equipment  performance 
standards. 

Section  167.154 

In  §  167.154,  paragraph  (a)  is  being 
revised  because  one  of  the  coordinates 
for  the  south-eastern  approach  of  the 
New  York  Traffic  Separation  Scheme 
was  incorrect.  This  paragraph  is  revised 
to  reflect  the  correct  coordinates  as 
adopted  by  the  International  Maritime 
Organization. 


Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  30  days  after 
publication  in  the  Federal  Register. 
Therefore,  this  final  rule  is  effective  on 
June  30.  1997. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
As  this  rule  involves  internal  agency 
practices  and  procedures,  it  will  not 
impose  any  costs  on  the  public. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environinent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  paragraph 
2.B.2.e.(34)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  bom  further  environmental 
documentation.  This  exclusion  is  in 
accordance  with  paragraphs 
2.B.2.e.(34)(a)  and  (b),  concerning 
regulations  that  are  editorial  or 
procedural  and  concerning  internal 
agency  functions  or  organization.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 


(Government  agencies).  Freedom  of 
information.  Penalties. 

33  CFR  Part  2 

Administrative  practice  and 
procedure.  Law  enforcement. 

33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

33  CFR  Part  8 

Armed  forces  reserves. 

33  CFR  Part  25 

Authority  delegations  (Government 
agencies)  Claims. 

33  CFR  Part  26 

Communications  equipment.  Marine 
safety.  Radio.  Telephone.  Vessels. 

33  CFR  Part  51 

Administrative  practice  and 
procedure.  Military  personnel. 

33  CFR  Part  54 

Alimony.  Child  support,  Military 
personnel.  Wages. 

33  CFR  Part  67 

Continental  shelf.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  70 

Navigation  (water).  Penalties. 

33  CFR  Part  72 

Goverrunent  publications.  Navigation 
(water). 

33  CFR  Part  80 

Navigation  (water),  Treaties, 
Waterways. 

33  CFR  Part  89 

Navigation  (water).  Reporting  and 
recordkeeping  requirements. 
Waterways. 

33  CFR  Part  114 
Bridges. 

33  CFR  Part  116 

Bridges. 

33  CFR  Part  127 

Fire  prevention,  Harbors,  Natural  gas. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

33  CFR  Part  141 

Citizenship  and  naturalization. 
Continental  shelf,  Employment, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  147 

Continental  shelf.  Marine  safety, 
Navigation  (water). 
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33  CFR  Part  148 

Administrative  practice  and 
procedure,  Environmental  protection. 
Harbors,  Petroleum. 

33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  153 

Hazardous  substances,  Oil  pollution, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  154 

Fire  prevention,  Hazardous 
substances.  Oil  pollution,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  155 

Hazardous  substances.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution, 
Reporting  and  recordkeeping 
requirranents.  Water  pollution  control. 

33  CFR  Part  157 

Cargo  vessels.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  158 

Administrative  practice  and 
procedure,  Harbors,  Oil  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  160 

Administrative  practice  and 
procedure,  Harbors,  Hazardous 
materials  transportation.  Marine  safety, 
Navigation  (water),  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

33  CFR  Part  161 

Harbors,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

33  CFR  Part  163 

Cargo  Vessels,  Harbors, •Navigation 
(water),  Waterways. 

33  CFR  Part  164 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 


33  CFR  Part  167 

Harbors,  Marine  safety,  Navigation 
(water).  Waterways. 

33  CFR  Part  174 

Intergovernmental  relations,  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  175 

Marine  safety. 

33  CFR  Part  187 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 
Administrative  practice  and  procedure. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  1,  2,  3,  8,  25,  26,  51,  54,  67, 
70,  72,  80,  89,  114,  116,  127,  141,  147, 
148, 151,  153,  154,  155, 156,  157,  158, 
160, 161,  163. 164, 165, 167, 174, 175, 
and  187  as  follows: 

PART  1— GENERAL  PROVISIONS 

Subpart  1.01 — Delegation  of  Authority 

1.  The  authority  citation  for  subpart 
1.01  continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  33  U.S.C.  401. 
491,  525,  1321,  2716,  and  2716a;  46  U.S.C. 
9615;  49  U.S.C.  322;  49  CFR  1.45(b).  1.46; 
section  1.01-70  also  issued  under  the 
authority  of  E.O.  12580,  3  CFR,  1987  Comp., 
p.  193;  and  sections  1.01-80  and  1.01-85  also 
issued  under  the  authority  of  E.O.  12777,  3 
CFR,  1991  Comp.,  p.  351. 

§1.01-40    [Amended] 

2.  In  §  1.01-40  remove  the  words 
"order  or  revocation"  and  add,  in  their 
place,  the  words  "order  of  revocation". 

§1.01-60    [Amended] 

3.  In  §  1.01-60(a),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for". 

§1.01-70    [Amended] 

4.  In  §  1.01-70(b),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for". 

§1.01-80    [Amended] 

5.  In  §  1.01-80(b),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for". 

Subpart  1.05— Rulemaking 

6.  The  authority  citation  for  subpart 
1.05  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553,  App.  2;  14 
U.S.C.  2.  631,  632.  and  633;  33  U.S.C.  471, 
499;  49  U.S.C.  101.  322;  49  CFR  1.4(b). 
1.45(b),  and  1.46. 

§1.05-1    [Amended] 

7.  In  §  1.05-l(g),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 


"Assistant  Commandant  for"  wherever 
it  appears  in  the  paragraph. 

PART  2-^URISDICTION 

8.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633.  80  Sut.  931  (49 
U.S.C.  1655(b));  49  CFR  1.4(b),  1.46(b). 

§2.05-1    [Amended] 

9.  In  §  2.05-1  (c),  remove  the  words 
"part  80  of  this  chapter"  and  add,  in 
their  place,  the  words  "46  CFR  7". 

10.  Revise  §  2.05-35  to  read  as 
follows: 

§  2.05-35    Exclusive  Economic  Zone. 

The  Exclusive  Economic  Zone  (EEZ) 
of  the  United  States  is  a  zone  contiguous 
to  the  territorial  sea,  including  zones 
contiguous  to  the  territorial  sea  of  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands  (to  the  extent 
consistent  with  the  Covenant  and  the 
United  Nations  Trusteeship  Agreement), 
and  the  United  States  overseas 
territories  and  possessions.  The  FK7. 
extends  to  a  distance  200  nautical  miles 
from  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is 
measured.  In  cases  where  the  maritime 
boundary  with  a  neighboring  State 
remains  to  be  determined,  the  boundary 
of  the  EEZ  will  be  determined  by  the 
United  States  and  the  other  State 
concerned  in  accordance  with  equitable 
principles. 

PART  3— COAST  GUARD  AREAS, 
DISTRICTS,  MARINE  INSPECTION 
ZONES,  AND  CAPTAIN  OF  THE  PORT 
ZONES 

11.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C  633:  49  CFR  1.45, 
1.46. 

§3.70-15    [Amended] 

12.  In  §  3.70-15,  remove  paragraph 
(b)(3). 

PART  S-UNITED  STATES  COAST 
GUARD  RESERVE 

13.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633. 

14.  In  §8.1,  paragraph  (b)(1)  is  revised 
to  read  as  follows: 

§  8.1    Functions  of  the  Coast  Guard 
Reserve. 

•        •        •        •        • 

(b)«  •  • 

1.  Partial  or  full  mobilization  under 
10  U.S.C.  12301; 
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$&5    [Amended] 

15.  In  §8.5,  in  paragraph  (b)(3), 
remove  the  words  "Administration  and 
Training"  and  add,  in  their  place,  the 
word  "Policy". 

PART  25— CLAIMS 

16.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45(a); 
49  CFR  1.45(b);  49  CFR  1.46(b),  unless 
otherwise  noted. 

f2S.103    [Amended] 

17.  In  §  25.103,  remove  the  words 
"Governor's  Island.  New  York,  New 
York,  10004"  and  add,  in  their  place, 
the  words  "300  East  Main  Street,  Suite 
965,  Norfolk,  VA  23510-9113". 

§25.111    [Amended] 

18.  In  §  25.111(b)  introductory  text, 
remove  the  words  "Governor's  Island, 
New  York,  New  York,  10004"  and  add, 
in  their  place,  the  words  "300  East  Main 
Street,  Suite  965,  Norfolk,  VA  23510- 
9113". 

PART  26— VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

19.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Anthority:  14  U.S.C.  2;  33  U.S.C.  1201- 
1208;  49  CFR  1.45(b).  1.46;  Rule  1, 
International  Regulations  for  the  Prevention 
of  Collisions  at  Sea. 

§26.08    [Amended] 

20.  In  §  26.08(a),  remove  the  word 
"Chief,"  and  add.  in  its  place,  the  words 
"Assistant  Commandant  for". 

PART  51— COAST  GUARD 
DISCHARGE  REVIEW  BOARD 

21.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1553. 

§51.2    [Amended] 

22.  In  §  51.2(a),  remove  the  word 
"Secretry"  and  add,  in  its  place,  the 
word  "Secretary". 

PART  54— ALLOTMENTS  FROM 
ACTIVE  DUTY  PAY  FOR  CERTAIN 
SUPPORT  OBLIGATIONS 

23.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  665(c). 

§54.07    [Amended] 

24.  In  §  54.07,  remove  the  words 
"(LGL),  U.S.  Coast  Guard  Pay  and 
Personnel  Center"  and  add,  in  their 
place,  the  words  ",  Coast  Guard  Human 
Resources  Service  and  Information 
Center". 


PART  67— AIDS  TO  NAVIGATION  ON 
ARTIFICIAL  ISLANDS  AND  RXED 
STRUCTURES 

25.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85,  633;  43  U.S.C. 
1333;  49  CFR  1.46. 

§  67.50-1 0    [Removed] 

26.  Remove  §67.50-10. 

PART  70— INTERFERENCE  WITH  OR 
DAMAGE  TO  AIDS  TO  NAVIGATION 

27.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  14, 16,  30  Stat.  1152. 
1153;  sees.  84.  86.  92.  633.  642,  63  Stat.  500, 
501,  503,  545,  547  (33  U.S.C.  408,  411,  412; 
14  U.S.C.  84.  86.  92,  633,  642). 

§70.05-20    [Amended] 

28.  In  §  70.05-20,  remove  the  words 
"46  CFR  136.05"  and  add,  in  their 
place,  the  words  "46  CFR  4". 

PART  72— MARINE  INFORMATION 

29.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  93.  49  CFR  1.46. 

30.  Revise  §  72.01-10  to  read  as 
follows: 

§72.01-10    Notice  to  Mariners. 

(a)  "Notice  to  Mariners"  is  intended 
to  advise  mariners  of  new  hydrographic 
discoveries,  changes  in  channels  and 
navigational  aids,  and  information 
concerning  the  safety  of  navigation. 
"Notice  to  Mariners"  also  contains 
information — 

(1)  Useful  in  updating  the  latest 
editions  of  charts  and  publications  of 
the  National  Imagery  and  Mapping 
Agency,  National  Ocean  Service,  U.S. 
Array  Corps  of  Engineers,  and  Coast 
Guard; 

(2)  Selected  from  the  "Local  Notice  to 
Mariners"  issued  and  published  by  the 
1",  5"',  7>»',  S"".  g'",  11">,  13'^.  14'".  and 
17'*>  Coast  Guard  districts;  and 

(3)  Compiled  from  foreign  notices  to 
mariners,  ship  reports,  and  similar 
cooperating  observer  reports. 

(b)  "Notice  to  Mariners"  is  published 
weekly  by  the  National  Imagery  and 
Mapping  Agency.  The  "Notice  to 
Mariners"  is  prepared  by  the: 

(1)  Coast  Guard; 

(2)  National  Ocean  Service;  and 

(3)  National  Imagery  and  Mapping 
Agency. 

(c)  This  notice  may  be  obtained  free 
of  charge,  upon  request  to  the  National 
Ocean  Service  (NOS):  phone:  (301)  436- 
6990/(800)  638-8972;  FAX:  (301)  436- 
6829;  or  mail:  National  Ocean  Service/ 
NCAA,  Distribution  Division  N/ACC3, 


Riverdale,  MD  20737-1199.  Request 
should  be  based  on  affrrmative  need  for 
the  information. 

31.  Revise  §  72.01-25  to  read  as 
follows: 

§  72.01-25    Marine  broadcast  notice  to 
mariners. 

(a)  The  Coast  Guard  broadcasts 
notices  to  mariners  on  its  own  or  U.S. 
Navy  radio  stations  to  report 
navigational  warnings  containing 
information  of  importance  to  the  safety 
of  navigation  of  vessels,  such  as  the 
position  of  ice  and  derelicts,  defects, 
and  changes  to  aids  to  navigation,  and 
drifting  mines.  Radio  stations 
broadcasting  marine  information  are 
listed  in  "Radio  Navigational  Aids" 
(National  Imagery  emd  Mapping  Agency 
publications  117A  and  117B)  and 
United  States  Coast  Pilots. 

(b)  Any  person  may  purchase  "Radio 
Navigational  Aids"  from: 

(1)  Any  authorized  agent  for  the  sale 
of  National  Imagery  and  Mapping 
Agency  charts  and  publications. 

(2)  The  National  Imagery  and 
Mapping  Agency  Depots  or  Offices. 

(3)  The  National  Ocean  Service 
(NOS):  phone:  (301)  436-6990/(800) 
638-8972;  FAX:  (301)  436-6829;  or 
mail:  National  Ocean  Service/NOAA, 
Distribution  Division  N/ACC3, 
Riverdale,  MD  20737-1199. 

(c)  Any  person  may  piu-chase  United 
States  Coast  Pilots  from  any  authorized 
agent  for  the  sale  of  National  Ocean 
Service  charts  and  publications  whose 
names  and  addresses  are  contained  in 
the  National  Ocean  Service  Chart 
Catalogs. 

32.  Revise  §  72.01-40  to  read  as 
follows: 

§  72.01  -40    Single  copies. 

Single  copies  of  the  "Notice  to 
Mariners"  described  in  §  72.01-10  may 
be  obtained  or  consulted  at: 

(a)  Coast  Guard  District  Commanders' 
Offices; 

(b)  National  Ocean  Service  Field 
Offices; 

(c)  The  National  Imagery  and 
Mapping  Agency;  and 

(d)  Custom  Houses. 

PART  80— COLREGS  DEMARCATION 
UNES 

33.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  2;  14  U.S.C.  633;  33 
use.  151(a);  49  CFR  1.46. 

34.  Remove  the  undesignated  heading 
"THIRD  DISTRICT ",  immediately 
following  §  80.150  and  immediately 
preceding  §  80.155;  and  add  the 
undesignated  heading,  "Fifth  District", 
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immediately  following  §80.170  and 
immediately  preceding  §  80.501. 

PART  8*— t  N ,.,  A  N  ::  N  i  V  (^  ,i  -    ^,  N 

RULES:  IMP_.£WF*v'NG  ^ULES 

35.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  49  CFR 
1.46(n)(14). 

§89.18    [Amwtded] 

36.  In  §  89.18(a),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"offices  of  Assistant  Commandant  for". 

PART  11 4— GENERAL 

37.  The  authority  citation  for  part  114 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401,  491.  499.  521, 
525,  and  535;  14  U.S.C.  633;  49  U.S.C. 
1655(g);  49  CFR  1.46(c). 

38.  Revise  §  114.05(1)  to  read  as 
follows:!  I 

$114.05    Definitions. 

•         •         »         •         • 

(1)  Assistant  Commandant  for 
Operations.  The  term  "Assistant 
Commandant  for  Operations"  means  the 
officer  of  the  Coast  Guard  designated  by 
the  Commandant  as  the  staff  officer  in 
charge  of  the  Office  of  Navigation  Safety 
and  Waterway  Services,  U.S.  Coast 
Guard  Headquarters. 

$114.50    tAnwnded] 

39.  In  §  114.50.  remove  the  words 
"U.S.  Coast  Guard"  immediately 

Dreceding  the  word  "ChiRp" 

An      -le—AlTpRATlONOf 

..^^NHt-AfONAa.,  •    ■■■  OBSTRUCTIVE 

4U.  Ltxti  authority  citation  for  part  116 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401,  521;  49  U.S.C 
1655(g):  49  CFR  1.4. 1.46(c). 

$116.55    [Amended] 

41.  In  §  116.55,  in  paragraph  (a), 
remove  the  words  "Chief.  Operations" 
and  add,  in  its  place,  the  words 
"Assistant  Commandant  for 
Operations";  and  paragraph  (b)  is 
revised  to  read  as  follows: 

$116.55     «r;:>eftls. 

(b)  The  appeal  must  be  submitted  in 
writing  to  the  Assistant  Commandant 
for  Operations,  U.S.  Coast  Guard.  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001 ,  within  60  days  after  the 
District  Commander's  or  the  Chiefs, 
Office  of  Bridge  Administration 
decision.  The  Assistant  Commandant 
for  Operations  will  make  a  decision  on 
the  appeal  within  90  days  after  receipt 


ui  iiiu  appeai.  ine  Assistant 
Commandant  for  Operations'  decision  of 
this  appeal  shall  constitute  final  agency 
action. 


PART  127— WATERFRONT  FACILfTIES 
HANDLING  LIQUEFIED  NATURAL  GAS 
AND  LIQUERED  HAZARDOUS  GAS 

42.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

Table  1  to  Part  127  [Redesignated  as  Table 
127.005] 

43.  In  33  CFR  part  127,  Table  1  is 
redesignated  as  Table  127.005. 

$127,005    [Amended] 

44.  In  §  127.005  remove  the  words 
"Table  1  to  this  part"  and  add,  in  their 
place,  the  words  "Table  127.005" 
wherever  they  appear  in  this  section. 

$127,015    [Amended] 

45.  In  §  127.015.  in  paragraphs  (c)(1) 
and  (d),  remove  the  word  "Chief,"  and 
add,  in  its  place,  the  words  "Assistant 
Commandant  for". 

$127.1605    [Amended] 

46.  In  §  127.1605,  introductory  text, 
remove  the  word  "are"  and  add,  in  its 
place,  the  word  "area". 

PART  141— PEF5WNNEL 

47.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1356;  49  CFR  1.46(2). 


$141.5    [An 

48.  In  §  141.5,  in  paragraph  (b)(1), 
remove  the  words  "46  U.S.C.  672a"  and 
add,  in  their  place,  the  words  "46  U.S.C. 
8103";  and  in  paragraph  (b)(2)  remove 
the  words  "46  U.S.C.  1132"  and  add,  in 
their  place,  the  words  "46  U.S.C.  7102 
and  8103". 

PART  147— SAFETY  ZONES 

49.  The  authority  citation  for  part  147 
is  revised  to  read  as  follows: 

Authority:  14  U.S.C  85;  43  U.S.C.  1333;  49 
CFR  1.46. 

PART  14fr-GENERAL 

50.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sees.  5(a),  5(b),  Pub.  L.  93-627, 
88  SUt.  2131  (33  U.S.C.  1504(a),  (b));  49  CFR 
1.46(«). 

$148^1and14&2l7    (Amended] 

51.  hi  33  CFR  part  148.  remove  the 
word  "Chief,"  and  add.  in  its  place,  the 
words  "Assistant  Commandant  for"  in 
the  following  sections: 


(a)  Section  148.211  introductory  text; 
and 

(b)  Section  148.217(a). 

52.  A  new  subpart  G  consisting  of 

§§  148.701  and  148.703.  is  added  to  read 
as  follows: 

Subpart  6— Umits  of  Liability 

148.701     ihirpose. 
148.703    Limits  of  liability. 

Subpart  Q— Umits  of  Liability 

$148,701    Purpose. 

This  subpart  sets  forth  the  limits  of 
liability  for  U.S.  deepwater  ports  in 
accordance  with  section  1004  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2704). 

$148,703    Limits  of  liability. 

(a)  The  limits  of  liability  for  U.S. 
deepwater  ports  will  be  estabUshed  by 
the  Secretary  of  Transportation  on  a 
port-by-port  basis,  after  review  of  the 
maximum  credible  spill  and  associated 
costs  for  which  the  port  would  be  liable. 
The  limit  for  a  deepwater  port  will  not 
be  less  than  $50  million  or  more  than 
$350  million. 

(1)  The  limit  of  liability  for  the  LOOP 
deepwater  port  licensed  and  operated 
by  Louisiana  O&hore  Oil  Port,  Inc..  is 
$62,000,000. 

(2)  [Reserved] 

(b)  (Reserved) 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  UQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE.  AND  BALLAST 
WATER 

Subpart  B— Transportation  of 
Municipal  and  Cornmercial  Waste 

53.  The  authority  citation  for  subpart 
B  continues  to  read  as  follows: 

Authority:  33  U.S.C.  2602;  49  CFR  1.46. 

$151.1021    [Amended] 

54.  La  §  151.1021,  in  paragraphs  (b)(1) 
and  (c),  remove  the  word  "Chief,"  and 
add,  in  its  place,  the  words  "Assistant 
Commandant  for". 

PART  1&J— CONTROL  OF  POLLUTION 
BY  OIL  AND  HAZARDOUS 
SUBSTANCES,  DISCHARGE 
REMOVAL 

55.  The  authority  citation  for  part  153 
is  continues  to  read  as  follows: 

Authority:  14  U.S.C  633;  33  U.S.C  1321; 
42  U.S.C  9615;  E.O.  12580.  3  CFR.  1987 
Comp.,  p.  193;  E.O.  12777.  3  CFR,  1991 
Comp.,  p.  351:  49  CFR  1.45  and  1.46. 

$153,103    [Amended] 

56.  In  §  153.103(d),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for''. 
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57.  Revise  §  153.205  to  read  as 
follows: 

§153.205    Fines. 

Section  311(b)(5)  of  the  Act  prescribes 
that  any  person  who  fails  to  notify  the 
appropriate  agency  of  the  United  States 
Government  immediately  of  a  discharge 
is,  upon  conviction,  fined  in  accordance 
with  Title  18,  U.S.  Code,  or  imprisoned 
for  not  more  than  5  years,  or  both. 

Table  1  to  Part  153    [Amended] 

58.  In  Table  1  to  part  153,  under  the 
heading  "Coast  Guard  District  Offices" 
remove  the  entry  for  the  2"^  District;  and 
in  the  entry  for  the  5"'  District  remove 
the  word  "804"  and  add,  in  its  place, 
the  word  "757". 

59.  In  Table  2  to  part  153,  remove  the 
word  "2"^"  and  add,  in  its  place,  the 
word  "8"""  wherever  it  appears  in  the 
Table;  and  under  the  heading  "Region 
IV"  revise  the  entries  for  Alabama  and 
Mississippi  to  read  as  follows: 

Table  2.— Standard  Administrative 
Regions  of  States  and  Co- 
responding  Coast  Guard  Dis- 
tricts and  EPA  Regions 


States  and  EPA  region 


Coast 
Guard 
district 


Region  IV: 


Alabama  8th 

Mississippi 8lh 


PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
%1ATERIAL  IN  BULK   ' 

60.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j)(l)(C), 
(i)(5),  (j)(6)  and  (ni)(2);  »ec.  2.  E.O.  12777,  56 
PR  54757;  49  CFR  1.46.  Subpart  F  is  also 
issued  under  33  U.S.C.  2735. 

i  154.106    [Amended] 

61.  In  §  154.108,  in  paragraphs  (a)  and 
(d),  remove  the  word  "Chief,"  and  add, 
in  its  place,  the  words  "Assistant 
Commandant  for". 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

62.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j);  48 
U.S.C.  3715;  Sec.  2.  E.O.  12777,  56  FR  54757. 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46. 
Sections  155.100  through  155.130, 155.350 


through  155.400,  155.430,  155.440, 155.470. 
155.1030  (j)  and  (k).  and  155.1065(g)  also 
issued  under  33  U.S.C.  1903(b):  and 
§§  155.1110  and  155.1150  also  issued  under 
33  U.S.C.  2735. 

§155.350    [Amended] 

63.  In  §  155.350,  in  paragraph  (a)(2), 
remove  the  word  "155.10"  and  add,  in 
its  place,  the  word  "151.10". 

§155.1065    [Amended] 

64.  In  §  155.1065(h),  remove  the 
words  "Chief,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection" 
and  add,  in  their  place,  the  words 
"Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection". 

§155.1070    [Amended] 

65.  In  §  155.1070(f)  introductory  text, 
remove  the  word  "Chief,"  and  add,  in 
its  place,  the  words  "Assistant 
Commandant  for". 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

66.  The  authority  citation  for  part  156 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)(C) 
and  (D);  46  U.S.C.  3703a.  Subparts  B  and  C 
are  also  issued  under  46  U.S.C.  3715. 

§156.110    [Amended] 

67.  In  §  156.110,  in  paragraphs  (a)  and 
(d),  remove  the  word  "Chief,"  and  add, 
in  its  place,  the  words  "Assistant 
Commandant  for". 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

68.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1903;  46  U.S.C.  3703. 
3703a  (note):  49  CFR  1.46.  Subparts  G,  H,  and 
I  are  also  issued  under  sec.  4115(b),  Pub.  L. 
101-380.  104  SUt.  520;  Pub.  L  104-55, 109 
SUt.  546. 

§157.06    [Amended] 

69.  In  §  157.06  in  paragraphs  (c)  and 
(d),  remove  the  word  "Chief,"  and  add, 
in  its  place,  the  words  "Assistant 
Commandant  for". 

§157.07    [Amended] 

70.  In  §  157.07,  remove  the  word 
"fulinU"  and  add,  in  its  place,  the  word 
"fulfill". 

71.  In  §  157.08,  in  paragraph  (n)(2), 
remove  the  word  "or";  and  add  new 
paragraphs  (n)  (4),  (5),  and  (6)  to  read  as 
follows: 

§157.08    Appllcabtltty  of  Subpart  B. 

•        •        •        •        • 

(n)*   •  • 


(4)  A  vessel  documented  under  46 
U.S.C,  Chapter  121,  that  was  equipped 
with  a  double  hull  before  August  12, 
1992; 

(5)  A  barge  of  less  than  1,500  gross 
tons  as  measured  under  46  U.S.C., 
Chapter  145,  carrying  refined  petroleum 
in  bulk  as  cargo  in  or  adjacent  to  waters 
of  the  Bering  Sea,  Chukchi  Sea,  and 
Arctic  Ocean  and  waters  tributary 
thereto  and  in  the  waters  of  the  Aleutian 
Islands  and  the  Alaskan  Peninsula  west 
of  155  degrees  west  longitude;  or 

(6)  A  vessel  in  the  National  Defense 
Reserve  Fleet  pursuant  to  50  App. 
U.S.C.  1744. 

§157.306    [Amended] 

72.  In  §  157.306(a),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for". 

PART  158— RECEPTION  FACILITIES 
FOR  OIL.  NOXIOUS  LIQUID 
SUBSTANCES,  A^D  GARBAGE 

73.  The  authority  citation  for  part  158 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b);  49  CFR  1.46. 

§158.190    [Amended] 

74.  In  §  158.190,  in  paragraphs  (c)(1) 
and  (d),  remove  the  word  "Chief,"  and 
add,  in  its  place,  the  words  "Assistant 
Commandant  for". 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

75.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223, 1231;  49  CFR 
1.46. 

§160.7    [Amended] 

76.  In  §  160.7(c),  remove  the  word 
"Chief,"  and  add,  in  its  place,  the  words 
"Assistant  Commandant  for"  wherever 
it  appears  in  the  paragraph. 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

77.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  33  U.S.C.  1223; 
49  CFR  1.46. 

§161.2    [Amended] 

78.  In  §  161.2,  in  paragraph  (1)  in  the 
definition  for  Hazardous  Vessel 
Operating  Condition,  remove  the  words 
"automated  dependent  surveillance 
equipment"  and  add,  in  their  place,  the 
words  "Automatic  Identification  System 
equipment". 

§161.23    [Amended] 

79.  In  §  161.23(c),  remove  the  words 
"Automated  Dependent  Surveillance" 
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and  add,  in  their  place,  the  words 
"Automatic  Identification  System';  and 
remove  the  word  "ADSSE"  and  add,  in 
its  place,  the  word  "AISSE"  wherever  it 
appears  in  the  section  and  in  the  note 
immediately  following  the  section. 

PART  163— TOWING  OF  BARGES 

80.  The  authority  citation  for  part  163 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  152.  2071;  49  CFR 
1.46.        II 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

81.  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223. 1231;  46  U.S.C. 
2103,  3703;  49  CFR  1.46.  Sec.  164.13  also 
issued  uoder  46  U.S.C.  8502.  Sec.  164.61  also 
issued  under  46  U.S.C.  6101. 

§164.41     [Amended] 

82.  hi  §  164.41,  in  paragraph  (a)(3), 
remove  the  word  "Chief,"  and  add,  in 
its  place,  the  words  "Assistant 
Commandant  for". 

§164.43    [Amended] 

83.  In  §  164.43,  in  the  heading  and 
paragraph  (a),  remove  the  words 
"Automated  Dependent  Surveillance" 
and  add,  in  their  place,  the  words 
"Automatic  Identification  System';  and 
remove  the  word  "ADSSE"  and  add,  in 
its  place,  the  word  "AISSE"  wherever  it 
appears  in  the  section. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

84.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 


PART  166— {Amended] 

85.  Remove  the  undesignated 
heading,  "Second  Coast  Guard  District", 
immediately  following  §  165.178  and 
immediately  preceding  §  165.205. 

§165.205    [Redesignated  as  §165.821] 

86.  Section  165.205  is  redesignated  as 
§165.821. 

§165.1704    [Amended] 

87.  In  §  165.1704,  in  paragraph  (c)(6) 
and  in  the  note  immediately  following 
the  section,  remove  the  words 
"Automated  Dependent  Surveillance" 
and  add,  in  their  place,  the  words 
"Automatic  Identification  System';  and 
remove  the  word  "ADSSE"  and  add,  in 
its  place,  the  word  "AISSE"  wherever  it 
appears  in  the  section  and  in  the  note 
immediately  following  the  section. 


KAMI  167— OFFSHORE  TRAFRC 
SEPARATION  SCHEMES 

88.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223;  49  CFR  1.46. 

89.  Revise  §  167.154(a)  to  read  as 
follows: 

§  1 67. 1 54    South-eastern  approach. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  geographical  positions: 
Latitude  Longitude 

4O''03.10'N  73''17.93'W 

40'06.50'  N  73"22.73'  W 

40''22.45'  N  73''43.55'  W 

40"'23.20'  N  73»42.70'  W 

40°08.72'  N  73''20.10'  W 

40''05.32'  N  73''15.28'  W 

PART  174— STATE  NUMBERING  AND 
CASUALTY  REPORTING  SYSTEMS 

90.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  6101. 12302;  49  CFR 
1.46. 

§174.3    [Amended] 

91.  In  §  174.3  remove  the  definition 
for  the  term  Act. 

92.  Revise  §  174.5  to  read  as  follows: 

§  1 74.5    Requirements  for  approval. 

The  Commandant  approves  a  State 
niunbering  system  if  he  finds,  after 
examination  of  the  information 
submitted  by  a  State,  that  the  State 
numbering  system  and  vessel  casualty 
reporting  system  meet  the  requirements 
in  this  part.  46  U.S.C.  6102.  and  in 
Chapter  123  of  Title  46  U.S.  Code 
relating  to  numbering  and  casualty 
reporting. 

PART  175— EQUIPMENT 
REQUIREMENTS 

93.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

§175.17    [Amended] 

94.  In  §  175.17  remove  paragraph  (g). 

PART  187— VESSEL  IDENTIFICATION 
SYSTEM 

95.  The  authority  citation  for  part  187 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103;  49  CFR  1.46. 

§167.201    [Amended] 

96.  In  §  187.201(c).  remove  the  words 
"issuing  Coast  Guard  Vessel 
Documentation  Office"  and  add.  in  their 
place,  the  words  "Coast  Guard  National 
Vessel  Documentation  Center'. 


Dated:  lune  10. 1997. 
iLC  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  97-15928  Filed  6-l»-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  200 

Organization,  Functions,  and 
Procedures 

agency:  Forest  Service.  USDA. 
ACTKM:  Final  rule;  technical 
amendment. 

SUMMARY:  This  final  rule  amends  36 
CFR  part  200  to:  Update  field  unit  * 
names  and  addresses  and  make  minor 
corrections  to  language  and  format  The 
intended  effect  of  this  action  is  to 
ensure  that  agency  organization  and 
function  is  current 
EFFECTIVE  DATE:  June  19,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M.  Anderson.  Regulatory 
Analyst,  (703)  235-2994. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  36  CFR  part  200,  making 
minor  changes  in  text  and  format  to 
update  the  names  and  addresses  of 
Forest  Service  field  units  and  malting 
other  minor  editorial  revisions.  Section 
200.1(a)  is  revised  to  update  the  address 
of  the  national  office  of  the  Forest 
Service.  Section  200.1(c)(2)  is  revised  to 
update  the  numbers  of  administrative 
units  within  the  National  Forest  System. 
Section  200.2  is  revised  to  reflect 
changes  in  the  scope  of  the  field 
research  organization,  to  indicate  the 
establishment  of  the  International 
Institute  of  Tropical  Forestry  as  a  unit 
reporting  to  the  Chief,  and  to  correct 
unit  names  and  addresses. 

In  addition.  §  200.4  has  been  updated 
to  clarify  the  description  of  the  Forest 
Service  Directive  System  with  respect  to 
the  issuance  of  directives, 
correspondence,  and  memoranda. 
Section  200.10  has  been  revised  to  make 
a  full  cross-reference  to  Department  of 
Agriculture  rules  governing  requests  for 
records  at  7  CFR  1.6  and  to  update  the 
list  of  agency  officials  who  have  the 
authority  to  grant  or  deny  requests  for 
records  to  include  the  Director  of  Law 
Enforcement  and  Investigations  and  the 
Regional  Special  Agent  in  Charge. 
Finally  §§200.1.  200.2,  and  200.11  are 
amended  to  remove  gender-specific 
references. 
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EnTironmental  Impact 

This  rulemaking  consists  of  technical 
and  administrative  changes  to  the 
organization  and  procedures  of  the 
agency.  Section  31.1b  of  Forest  Service 
Handbook  1901.15  (57  FR  43180; 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions." 
Also,  7  CFR  lb.3(a)(l)  excludes  from 
documentation  "policy  development, 
planning,  and  implementation  which 
relate  to  routine  activities,  such  as 
personnel,  organizational  changes,  or 
similar  administrative  functions."  Based 
on  the  nature  and  scope  of  this 
rulemaking,  the  Forest  Service  has 
determined  that  this  rule  falls  within 
both  of  these  categories  of  actions  and 
that  no  extraordinary  circumstances 
exist  that  would  have  a  significant  effect 
on  the  human  environment  and; 
therefore,  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  is  not 
required. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  technical  rule  does  not  contain 
any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and,  therefore,  imposes 
no  paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  1320 
do  not  apply. 

Rei^atory  Impact 

This  technical  rule  relates  to  internal 
agency  management  and  organization; 
therefore,  pursuant  to  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  notice  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Furthermore,  since  this  rule 
relates  to  internal  agency  management, 
it  is  exempt  from  the  provisions  of 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  Finally,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq],  and,  thus,  is  exempt  from  the 
provisions  of  that  Act. 

No  Takings  Implications 

This  technical  rule  has  been  reviewed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  as  a 


taking  of  constitutionally  protected 
private  property. 

Civil  Justice  Reform  Act 

This  technical  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  this  rule:  (1)  All 
state  and  local  laws  and  regulations  that 
are  in  conflict  with  this  rule  or  which 
could  impede  its  full  implementation 
will  be  preempted;  (2)  No  retroactive 
effect  will  be  given  to  this  rule;  and  (3) 
No  administrative  procedures  are 
required  before  parties  may  file  suit  in 
court  challenging  its  provisions. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22,  1995,  the 
Department  has  assessed  the  effects  of 
this  rule  on  State,  local,  and  tribal 
government  and  the  private  sector.  This 
technical  rule  does  not  compel  the 
expenditiu«  of  $100  million  or  more  by 
any  State,  local,  and  tribal  governments 
or  anyone  in  the  private  sector. 
Therefore,  a  statement  under  section 
202  of  the  Act  is  not  required. 

List  of  Subjects  in  36  CFR  Fart  200 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Organization  and  functions 
(Government  agencies). 

Therefore,  for  reasons  set  forth  in  the 
preamble.  Part  200  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows; 

PART  200— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES 

1.  Revised  the  authority  citation  for  36 
CFR  part  200  to  read  as  follows: 

Authority:  5  U.S.C.  552;  7  U.S.C.  6706;  16 
U.S.C.  472,  521, 1603,  and  2101  et  seq. 

2.  Amend  §200.1  as  follows: 

a.  by  removing  the  National  Forest 
System  table  in  paragraph  (c)(2)  and 
adding  in  its  place  the  following: 

§  200. 1    Cantral  organization. 


(2)«    •    • 

155    Proclaimed  or  designated  National 

Forests 
20    National  Grasslands 
51     Purchase  Units 
8    Land  Utilization  Projects 
20    Research  and  Experimental  Areas 
33    Other  Areas 
•        •         •         *         • 

b.  And,  by  revising  the  first  and  last 
sentences  of  paragraph  (a)  to  read  as 
follows: 


f  200.1    Central  organizatiofi. 

(a)  Central  office.  The  national  office 
of  the  Forest  Service,  U.S.  Department 
of  Agriculture,  is  located  in  the  Auditors 
Building,  14th  and  Independence 
Avenue.  SW.  Washington,  DC.  *   *   • 
All  communications  should  be 
addressed  to  the  Forest  Service, 
Department  of  Agriculture,  P.O.  Box 
96090,  Washington,  EX:  20090-6090. 


$200.2    [Amended] 

3.  Amend  §  200.2  as  follows: 

a.  by  removing  the  word  "his"  in  the 
second  sentence  of  paragraph  (a)  and 
adding  in  its  place  the  word  "that,"  and 

b.  By  redesignating  paragraph  (d)  as 
(e)  and  by  revising  paragraphs  (b)  and 
(c)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§  200.2    Field  organization. 

***** 

(b)  Forest  and  rangeland  research 
coordination.  The  field  research 
program  is  coordinated  by  six  research 
stations,  the  national  Forest  Products 
Laboratory,  and  the  International 
Institute  of  Tropical  Forestry.  Each  has 

a  headquarters  office  and  a  Director  who 
is  responsible  to  the  Chief  for  all 
research  activities  within  a  geographical 
area  of  the  United  States  or  its 
territories.  Scientists  are  based  at 
Research  Work  Units  with  laboratories 
located  in  36  lower  States,  Hawaii, 
Alaska,  and  Puerto  Rico.  Scientists 
primarily  conduct  their  work  within  a 
given  geographical  area,  but  due  to  the 
integrated  and  cooperative  nature  of  the 
research  program,  they  make  work 
nationwide  and  internationally. 

(c)  State  and  private  forestry 
cooperation.  Field  level  cooperation 
between  the  Forest  Service,  States,  and 
the  private  sector  on  forestry  activities 
is  accomplished  by  the  Northeastern 
Area  State  and  Private  Forestry  for  the 
Northeastern  States;  and  by  the  National 
Forest  Regional  Offices  in  the 
Southeastern  and  Western  States.  The 
Northeastern  Area  is  supervised  by  an 
Area  Director  who  is  responsible  to  the 
Chief  for  State  and  private  forestry 
activities  within  the  Area.  Regional 
Foresters  in  Regions  1  through  8  and 
Region  10  are  responsible  for  State  and 
private  forestry  activities  within  those 
regions. 

(d)  International  Institute  of  Tropical 
Forestry.  The  Institute  is  managed  by  a 
Director  who  is  the  senior  Forest  Service 
official  in  Puerto  Rico.  The  Director  is 
responsible  to  the  Chief  for  plaiming 
and  directing  research,  science  and 
technology  exchange,  technical 
assistance  to  the  Commonwealth  of 
Puerto  Rico,  and  international 
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cooperation  on  natural  resources 
concerning  tropical  forestry. 

*        »        •        »        » 

c.  By  amending  the  table  entitled 
"National  Forests  by  Region"  in 
redesignated  paragraph  (e)  as  follows: 

Region  1:  Insert  the  words  "P.O.  Box 
7669,"  after  the  words  "Federal  Bldg.," 
and  before  the  word  "Missoula"  in  the 
left  hand  column  thereof.  Remove  the 
number  "59801"  in  the  left  hand 
column  thereof  and  add  in  its  place  the 
number  "59807." 

Region  2:  Remove  the  words  "11177 
West  8th  St."  and  add  the  words  "740 
Sinuns  Street.  P.O.  Box  25127."  after  the 
words  "Regional  Forester."  and  before 
the  words  "Lakewood.  CO  80225"  in  the 
left  hand  column  thereof.  Remove  the 
line  beginning  with  the  words  "Rio 
Grande"  in  the  middle  column  and 
ending  with  "Monte  Vista"  in  the  right 
hand  column.  Remove  the  lines 
beginning  with  the  word  "Routt"  in  the 
middle  column  and  ending  with  the 
words  "Steamboat  Springs"  in  the  right 
hand  column.  Insert  the  words  "-Rio 
Grande"  after  the  words  "San  Juan"  in 
the  middle  coliunn  thereof.  Remove  the 
word  "Diuango"  in  the  right  hand 
column  thereof  and  add  in  its  place  the 
words  "Monte  Vista."  Insert  the  word 
"-Routt"  after  the  words  "Medicine 
Bow"  in  the  middle  column  thereof. 

Region  4:  Remove  the  word  "Reno"  in 
the  right  hand  column  thereof  and  add 
in  its  place  the  word  "Sparks." 

Region  5:  Remove  the  word 
"Pasadena"  in  the  right  hand  column 
thereof  and  add  in  its  place  the  word 
"Arcadia." 

Region  6:  Remove  the  words  "319 
Southwest  Pine  St  "  after  the  words 
"Regional  Forester"  and  before  the 
words  "P.O.  Box  3623"  in  the  left  hand 
column  thereof  and  add  in  their  place 
the  words  "333  S.W.  1st  Avenue." 
Remove  the  words  "Portland"  and 
"Seattle"  in  the  right  hand  column 
thereof  and  add  in  their  place  the  words 
"Gresham"  and  "Moimtain  Terrace," 
respectively. 

Region  8:  Remove  the  number 
"30309"  after  the  words  "Atlanta,  GA" 
in  the  left  hand  coliunn  thereof  and  add 
in  its  place  the  number  "30367."  Insert 
the  word  "-Jefferson"  after  the  words 
"George  Washington"  in  the  middle 
column  thereof.  Remove  the  word 
"Harrisonburg"  in  the  right  hand 
column  and  add  in  its  place  the  word 
"Roanoke."  Remove  the  line  beginning 
with  the  word  "Jefferson"  in  the  middle 
column  and  ending  with  the  word 
"Roanoke"  in  the  right  hand  coliunn. 

Region  9:  Remove  the  number  "633" 
after  the  words  "Regional  Forester"  and 
before  the  words  "West  Wisconsin 


Ave."  in  the  left  hand  colunm  thereof 
and  add  in  its  place  the  number  "310." 

Region  10:  Remove  the  words  "P.O. 
Box  1628.  Juneau,  AK  99802"  following 
the  words  "Federal  Office  Bldg."  in  the 
left  hand  colunm  thereof  and  add  in 
their  place  the  words  "P.O.  Box  21628. 
Juneau.  AK  99802-1628)." 

d.  By  revising  the  table  entitled 
"Forest  and  Range  Experiment  Stations" 
in  redesignated  paragraph  (e)  to  read  as 
follows: 

Forest  and  Range  Experiment  Stations. 
Laboratories,  and  Institutes  Name  of  Unit 
and  Headquarters  of  Director 

North  Central  Research  Station — 1995 

Foiwell  Avenue,  St.  Paul,  MN  55108. 
Northeastern  Research  Station — 100 

Matsonford  Road,  5  Radnor  Corporate 

Center,  Suite  200.  P.O.  Box  6775,  Radnor, 

PA  19087-4585. 
Pacific  Northwest  Research  Station — 333 

S.W.  1st  Avenue,  P.O.  Box  3890,  Portland, 

OR  97208-3890. 
Pacific  Southwest  Research  Station — 800 

Buchanan  Street,  West  Building,  Albany, 

CA  94710-0011. 
Rocky  Mountain  Research  Station — 240  West 

Prospect  Street,  Fort  Collins,  CO  80526- 

2098. 
Southern  Research  Station — 200  Weaver 

Boulevard.  P.O.  Box  2680.  Asheville,  NC 

28802. 

Laboratory 

Forest  Products  Laboratory — One  Cifford 
Pinchot  Drive,  Madison.  WI  53705-2398. 

Institate 

IntemaUonal  Institute  of  Tropical  Forestry — 
Call  Box  25000,  UPR  Experimental  Station 
Grounds,  Rio  Piedras,  Puerto  Rico  00928- 
2500. 

e.  And,  by  revising  the  listing  entitled 
"State  and  Private  Forestry  Areas"  in 
redesignated  paragraph  (ej  to  read  as 
follows: 

State  and  Private  Foreatiy  Area  OfBce 

Director,  Northeastern  Area — 100  Matsonford 
Road,  P.O.  Box  6775,  Radnor,  PA  19087- 
4585. 

Note:  In  Regions  1  through  8  and  10,  State 
and  Private  Forestry  activities  are  directed 
from  Regional  headquarters. 

4.  Revise  §  200.4  to  read  as  follows: 

$200.4    Administra:  vv  s^^iances. 

(a)  The  regulations  of  the  Secretary  of 
Agricultvire  governing  the  protection 
and  administration  of  National  Forest 
System  lands  and  other  programs  of  the 
Forest  Service  are  set  forth  in  Chapter  2 
of  Title  36  of  the  Code  of  Federal 
Regulations. 

(b)  Administrative  policy,  procedure, 
and  guidance  to  Forest  Service 
employees  for  the  conduct  of  Forest 
Service  activities  are  issued  as 
directives,  or  through  correspondence, 
by  the  office  of  the  Chief  of  the  Forest 


Service  and  by  the  field  officers  listed 
in  §200.2. 

(1)  Directives  are  issued  through  the 
Forest  Service  Directive  System,  which 
is  comprised  of  the  Forest  Service 
Manual  and  related  Forest  Service 
Handbooks.  The  Directive  System 
codifies  the  agency's  policy,  practice, 
and  procedure  affecting  more  than  one 
unit  and  the  delegations  of  continuing 
authority  and  assignment  of  continuing 
responsibilities;  serves  as  the  primary 
administrative  basis  for  the  internal 
management  and  control  of  all 
programs;  and  is  the  primary  souxce  of 
administrative  direction  to  Forest 
Service  employees. 

(2)  In  contrast  to  direction  issued 
through  the  Directive  System,  guidance 
issued  to  one  or  more  organizational 
units  through  letters  and  memoranda 
relate  to  decisions  or  interpretations  on 
specific  activities,  cases,  or  incidents  or 
to  other  matters  of  agency  business, 
especially  those  matters  of  short-term 
diu^tion  or  immediate  interest. 

(c)  Forest  Service  Directive  System 
issuances  are  published  under  delegated 
authority  as  follows: 

(1)  The  Forest  Service  Manual  and 
Forest  Service  Handbook  issuances  to 
all  Forest  Service  units  are  published  by 
the  Office  of  the  Chief. 

(2)  Forest  Service  Manual  and  Forest 
Service  Handbook  issuances  may  be 
supplemented  as  needed  for  field  office 
use  by  a  Regional  Forester,  a  Regional 
S{>ecial  Agent  in  Charge  of  Law 
Enforcement  and  Investigations,  a 
Research  Station  Director,  the 
International  Institute  for  Tropical 
Forestry  Director,  the  Area  Director,  or 
a  Forest  Supervisor. 

(d)  Guidance  issued  through  letters 
and  memoranda  must  be  issued  in 
accordance  with  signing  authorities 
delegated  through  issuances  to  the 
Forest  Service  Directive  System. 

(e)  An  alphabetical  index  of  the 
contents  of  the  Forest  Service  Manual 
and  related  Forest  Service  Handbooks  is 
published  in  Forest  Service  Handbook 
1109.11,  Directive  System  User  Guide. 
The  index  contains  a  listing  of  all 
Series,  Titles,  and  Chapters  in  the  Forest 
Service  Manual  and  a  listing  of  all 
Forest  Service  Handbooks  in  the 
Directive  System. 

(f)  Forest  Service  Handbook  6209.11. 
Records  Management  Handbook, 
outlines  and  indexes  the  filing  system 
for  all  correspKindence  and  other 
records. 

(g)  Forms  and  reports  used  by  the 
agency  are  listed  in,  and  instructions  for 
their  use  are  issued  throughout,  the 
Forest  Service  Directive  System  and  are 
collated  in  Forest  Service  Handbook 
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*  1309.14.  Information  Requirements 
Handbook. 

6.  Revise  §§  200.7  and  200.8  to  read 
as  follows: 

$200.7    Request  for  records. 

Requests  for  records  and  the 
processing  of  those  records  are  governed 
by  the  rules  at  7  CFR  1.6.  Agency 
officials  are  authorized  to  receive  and 
act  on  requests  for  records  as  follows: 

(a)  The  Regional  Forester,  Regional 
Special  Agent  in  Charge,  Research 
Station  Director,  and  Area  Director  at 
the  field  locations  and  addresses  listed 
in  §  200.2;  the  Director  of  Law 
Enforcement  and  Investigations;  and  the 
Deputy  Chief  for  the  program  area 
involved,  located  in  Washington,  DC, 
are  authorized  to  receive  requests  for 
such  records,  to  make  determinations 
regarding  whether  records  exist,  and  to 
grant  or  deny  requests  for  records 
exempt  from  disclosure  under  the 
provisions  of  5  U.S.C.  552(b]. 

Cb)  Each  of  the  officials  listed  in 
paragraph  (a)  of  this  section  also  is 
authorized  to  take  the  following  actions: 

(1)  Extend  the  10-day  administrative 
deadline  for  reply  pursuant  to  7  CFR 
1.14: 

(2)  Make  discretionary  releases 
pursuant  to  7  CFR  1.17(b)  of  records 
exempt  frt)m  mandatory  disclosure; 

(3)  Deny  records  pursuant  to  5  U.S.C. 
552(b);  and 

(4)  Make  determinations  regarding  the 
charges  of  fees  pursuant  to  7  CFR  1.8(a). 

§200.8    AppMis. 

(a)  Appeals  from  denials  of  requests 
submitted  under  §  200.7  shall  be 
submitted  in  accordance  with  7  CFR 
1.6(e)  of  the  Chief,  Forest  Service,  U.S. 
Department  of  Agriculture,  Auditors 
Building,  14th  and  Indef>endence 
Avenue,  SW.,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 

(b)  The  Chief,  or  other  official  to 
whom  such  authority  is  delegated,  shall 
determine  whether  to  grant  or  deny  the 
appeal  and  make  all  necessary 
determinations  relating  to  an  extension 
of  the  20-day  administrative  deadline 
for  reply  pursuant  to  7  CFR  1.14, 
discretionary  release  pursuant  to  7  CFR 
1.17(b)  of  records  exempt  from 
mandatory  disclosure  under  5  U.S.C. 
552(b),  and  charging  the  appropriate 

IBGS. 

Dated:  June  11, 1997. 
Ronald  E.  Stewart, 
Acting  Chief. 
[PR  Doc.  97-16011  Filed  6-18-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  95-19;  DA  97-1212] 

Authorization  Procedures  for  Digital 
Devices 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  This  action  delays  the 
effective  date  of  the  transition  provision 
of  §  15.37(g)  by  90  days  from  June  19, 
1997,  to  September  17,  1997.  The 
Commission  received  three  Petitions  for 
Reconsideration  filed  by  the  Information 
Technology  Industry  Council,  Hewlett- 
Packard  Company,  and  Intel 
Corporation.  The  extension  will  permit 
the  Commission  to  act  on  the  petitions 
and  should  allow  manufacturers 
sufficient  time  to  implement  any 
changes  to  the  rules. 
EFFECTIVE  DATE:  The  effective  date  for 
the  amendment  to  §  15.37  published 
June  19,  1996,  61  FR  31049.  is  delayed 
until  September  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Serafini  at  (202)  418-2456  or 
Neal  McNeil  (202)  418-2408. 
SUPPLEMENTARY  INFORMATION:  hi  ET 
Docket  95-19,  DA  97-1212,  the 
Commission  adopted  and  released  an 
Order  on  June  10, 1997,  extending  the 
transition  provision  of  §  15.37(g)  of  the 
rules.  By  Report  and  Order  .  61  FR 
31044,  June  19,  1996,  the  Commission 
set  an  effective  date  of  June  19, 1997,  as 
the  transition  provision  of  §  15.37(g)  of 
the  rules.  This  action  extends  the 
effective  date  of  the  transition  provision 
of  §  15.37(g)  by  90  days  from  June  19, 
1997  to  September  17,  1997.  Section 
15.37(g)  requires  that  the  manufacture 
and  importation  of  Central  Processing 
Unit  (CPU)  boards  and  power  supplies 
designed  to  be  used  with  personal 
computers,  cease  on  or  before  June  19, 
1997,  unless  these  products  have  been 
authorized  under  a  Declaration  of 
Conformity  or  a  grant  of  certification. 
The  Commission  received  three 
Petitions  for  Reconsideration  filed  by 
the  Information  Technology  Indiistry 
Council,  Hewlett-Packard  Company, 
and  Intel  Corporation  in  the  above 
captioned  matter.  The  Commission 
expects  to  act  on  these  petitions  in  the 
near  future.  We  recognize  that 
manufacturers  are  concerned  about 
finalizing  their  designs  until  the  issues 
raised  in  the  petitions  are  resolved.  An 
extension  of  90  days  will  permit  the 
Commission  to  act  on  the  petitions  and 


should  allow  manufacturers  sufficient 
time  to  implement  any  changes  to  the 
niles.  Accordingly,  It  is  Ordered,  that 
the  effective  date  of  §  15.37(g)  is 
extended  to  September  17, 1997. 

This  action  is  taken  pursuant  to 
authority  found  in  sections  4  (i)  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i)  and  303;  and 
pursuant  to  0.31  and  0.241  of  the 
Commission's  Rules,  47  CFR  0.31  and 
0.241.  For  further  information  contact 
the  Office  of  Engineering  and 
Technology,  Anthony  Serafini  at  (202) 
418-2456  or  Neal  McNeil  (202)  418- 
2408. 

Federal  Communications  Ck>mmis8ion. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-16052  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC98 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Plant  Lessingia  Germanorum  (San 
Francisco  Lessingia)  From  California 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  for  Lessingia 
germanorum  (San  Francisco  lessingia),  a 
plant  from  the  San  Francisco  peninsula 
of  California.  L.  germanorum  occurs  in 
central  dune  scrub  habitats.  It  is  known 
from  five  sites  on  the  Presidio  in  San 
Francisco  County,  and  one  site  on  San 
Bruno  Mountain  in  San  Mateo  County, 
California.  This  taxon  has  been  affected 
by  and  is  endangered  by  competition 
frt)m  invasive  alien  plants,  shading  by 
alien  and  native  plants,  urban 
development,  bulldozing,  sand 
quarrying,  fertilizer-contaminated  run- 
off, habitat  damage  and  trampling  by 
pedestrians,  bicycles,  and  off-road 
vehicles,  and  other  human  activities. 
Because  of  its  small  population  size  and 
extremely  restricted  distribution,  L. 
germanorum  is  also  subject  to  an 
increased  risk  of  extinction  from  natural 
events.  This  rule  implements  Federal 
protection  and  provisions  provided  by 
the  Act.  A  notice  of  withdrawal  of  the 
proposal  to  list  Arctostaphylos 
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imbricata  (San  Bruno  Mountain 
manzanita),  which  was  proposed  for 
listing  along  with  L.  germanorum,  is 
published  concurrently  with  this  notice. 
EFFECTIVE  DATE:  July  21, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3310  El 
Camino  Avenue,  Sacramento,  California 
95821-6340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp,  Sacramento  Field  Office  at 
the  above  address  or  by  telephone  at 
916-979-2120. 

SUPPLEMBTTARY  INFORMATION: 

Background 

Lessingia  gennanonim  (San  Francisco 
lessingia)  is  endemic  to  the  northern 
San  Francisco  peninsula  in  California 
where  it  is  found  within  central  dune 
scrub  habitats.  Natiual  habitats  of  the 
northern  San  Francisco  peninsula  have 
undergone  extensive  change  as  a  result 
of  human  activities.  The  northern  part 
of  the  San  Francisco  peninsula  is  highly 
urbanized.  By  1984,  over  90  percent  of 
the  northern  peninsula's  natural 
habitats  had  been  disturbed  or 
eliminated  (Orsak  and  Schooley  1984). 
Urbanization  has  eliminated  L. 
germanorum  from  part  of  its  range,  and 
intensive  commercial  and  residential 
development  are  ongoing.  Urban 
development  has  also  fragmented  the 
remaining  habitats  for  this  plant.  Habitat 
fragmentation  increases  the  risk  of 
extinction  due  to  a  natiual  event  such 
as  a  pest  or  disease  outbreak  or 
reproductive  failure  (populations  of 
annual  species  especially  are  affected  by 
reproductive  failure).  Human  activities 
such  as  bulldozing,  sand  quarrying, 
fertilizer  use,  and  pedestrian,  bicycle, 
and  off-road  vehicle  traffic  also  threaten 
the  few  remaining  occurrences  of  this 
plant. 

Lessingia  germanorum  was  described 
by  Adalbert  von  Chamisso  in  1829,  who 
first  collected  it  in  1816  on  the  sand 
hills  of  San  Francisco,  California 
(Howell  1929).  Chamisso  named  it  in 
honor  of  the  Lessings,  a  German  family 
of  scientists  and  authors.  Howell  (1929) 
recognized  1 1  varieties  of  L. 
germanorum.  Under  the  rules  for 
botanical  nomenclature,  when  a  new 
subspecies  is  described  for  a  species  not 
previously  divided  into  infraspecific 
taxa,  an  autonym  (an  automatically 
created  name)  is  created  (i.e.,  L 
germanorum  var.  germanorum).  Howell 
distinguished  L.  germanorum  var. 
germanorum  from  the  other  varieties  by 
the  presence  of  few  glands  and  by  the 
absence  of  either  odorous  or  bitter 


glandular  secretions.  Other  treatments 
(Ferris  1959,  Mimz  and  Keck  1968)  also 
recognized  varieties  of  L.  germanorum. 
Currently,  L.  germanorum  is  recognized 
as  a  distinct  species  (Lane  1993). 

Lessingia  germanorum  is  a  slender 
annual  of  the  aster  family  (Asteraceae) 
with  diffusely  branched  stems  10  to  30 
centimeters  (4  to  12  inches)  high.  The 
leaves  and  stems  are  glandless  and 
covered  with  grayish,  loosely 
interwoven  hairs.  Tubular,  lemon- 
yellow,  disc  flowers  with  a  brownish  or 
purplish  band  are  clustered  into  heads 
that  are  solitary  at  the  end  of  branchlets. 
The  seeds,  which  are  attached  to  a 
crown  of  hair  like  bristles,  are  light  and 
easily  carried  by  the  wind.  L. 
germanorum  typically  flowers  between 
August  and  November. 

Historically,  Lessingia  germanorum 
occurred  within  central  dune  scrub 
habitats  throughout  the  San  Francisco 
peninsula.  L.  germanorum  is  currently 
restricted  to  the  Presidio  area  of  the  San 
Francisco  peninsula  (five  occurrences), 
and  near  the  base  of  San  Bruno 
Mountain  (one  occurrence).  L. 
germanorum  grows  on  remnant  sand 
dunes  and  sand  terraces  in  open  areas 
with  blowing  sand  (Susan  Smith,  Verba 
Buena  Chapter,  California  Native  Plant 
Society,  pers.  comm.  1992),  at  an 
elevation  range  between  24  to  91  meters 
(80  to  300  feet).  It  is  associated  with 
Chorizanthe  cuspidata  (San  Francisco 
spine  flower),  Lotus  scoparius 
(California  broom),  and  Lupinus 
arboreus  (yellow  bush  lupine)  or 
Lupinus  chamissonis  (Chiamisso's  bush 
lupine).  Of  the  five  small  populations  at 
the  Presidio,  one  was  established  after 
approximately  7.6  cubic  meters  (10 
cubic  yards)  of  sand  was  removed  from 
the  site  of  another  population  for  use  on 
the  Presidio  golf  course.  The  San  Bruno 
Mountain  population  was  discovered  in 
1989.  The  total  area  of  all  known 
populations  is  less  than  0.8  hectares  (2 
acres)  (Terri  Thomas,  Golden  Gate 
National  Recreation  Area,  pers.  comm. 
1993;  Paul  Reeberg,  National  Park 
Service,  pers.  comm.  1993).  The  number 
of  individuals  of  L.  ^rmanorum  varies 
from  year  to  year,  but  from  1980  to  1989 
the  annual  total  on  the  Presidio  was  less 
than  1,500  (California  Department  of 
Fish  and  Game  (CDFG)  1989).  The 
population  on  San  Bruno  Mountain  is 
estimated  at  1,600  to  1.800  individuals 
(Paul  Reeberg,  pers.  comm.  1993). 
Populations  within  the  Presidio  are 
managed  by  the  National  Park  Service. 
The  population  on  San  Bruno  Mountain 
is  jointly  owned  by  Daly  City  and  a 
private  landowner  (Annemarie 
Quevedo,  Assistant  Planner  for  Daly 
Qty.  in  litt.  1992). 


The  Presidio  populations  are 
threatened  by  competition  from  invasive 
alien  plants,  shading  by  alien  and  native 
shrubs  and  trees,  bulldozing,  sand 
quarrying,  trampling  by  pedestrians, 
and  other  human  activities  (CDFG  1989; 
California  Natiual  Diversity  Database 
(CNDDB)  1994:  Susan  Smith,  pers. 
comm.  1992;  Paul  Reeberg,  pers.  conun. 
1993;  Terri  Thomas,  pers.  conun.  1993). 
The  population  on  San  Bruno  Mountain 
is  threatened  by  urbanization, 
trampling,  competition  from  invasive 
alien  plants,  bulldozing,  and  fertilizer- 
contaminated  run-off  (Thomas  Reid 
Associates,  in  litt.  1991;  Susan  Smith, 
pers.  conun.  1992;  Paul  Reeberg,  pers. 
comm.  1993). 

Previous  Federal  Action 

On  December  15,  1980,  the  Service 
published  in  the  Federal  Register  an 
updated  Notice  of  Review  for  plants  (45 
FR  82480)  which  included  Lessingia 
germanorum  (as  L.  germanorum  var. 
germanorum)  as  a  category  1  candidate 
for  Federal  listing.  Category  1  taxa  were 
formerly  defined  as  those  taxa  for  which 
the  Service  had  on  file  sufficient 
information  on  status  and  threats  to 
support  issuance  of  a  listing  proposal. 
On  November  28,  1983,  the  Service 
published  in  the  Federal  Register  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640)  which  changed  L. 
germanorum  var.  germanorum  from  a 
category  1  to  a  category  2  candidate. 
Category  2  taxa  were  formerly  defined 
as  those  taxa  for  which  data  in  the 
Service's  possession  indicated  listing 
was  possibly  appropriate,  but  for  which 
sufficient  data  on  status  and  threats  was 
not  ciurently  known  or  on  file  to 
support  proposed  rules.  The  plant 
notice  was  revised  again  on  September 
27,  1985  (50  FR  39526),  February  21, 
1990  (55  FR  6184).  and  September  30, 
1993  (58  FR  51144).  In  these  three 
notices  L  germanorum  var. 
germanorum  was  included  as  a  category 
1  candidate. 

Mr.  Brian  O'Neill,  General 
Superintendent  of  the  Golden  Gate 
National  Recreation  Area,  petitioned  the 
Service  to  emergency  list  Lessingia 
germanorum  as  an  endangered  species 
on  May  28, 1991.  Althou^  the  Service 
did  not  emergency  list  L  germanorum, 
it  did  publish  a  90-day  finding  in  the 
Federal  Register  on  August  19,  1992  (57 
FR  37513)  that  substantial  information 
had  been  presented  indicating  that 
listing  may  be  warranted.  Section 
4(b)(3)(B)  of  the  Act  requires  the 
Secretary  to  make  findings  on  petitions 
found  to  present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted  within  12  months  of 
their  receipt.  The  Service  conducted  a 
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status  review  and  detennined  that  the 
petitioned  action  was  warranted.  A 
proposal  to  list  L.  germanorum  as 
endangered  and  Arctostaphylos 
imbricata  as  threatened  was  published 
on  October  4,  1994  (59  FR  50550). 
Publication  of  the  proposed  rule 
constituted  the  final  finding  for  the 
petitioned  action. 

Based  upon  new  information  received 
since  publishing  the  proposed  rule,  the 
proposed  listing  of  Arctostaphylos 
imbricata  has  been  withdrawn  by  the 
Service  as  announced  in  a  separate 
Federal  Register  notice  published 
concurrently  with  this  notice. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  final 
listing  priority  guidance  published  on 
December  5,  1996  (61  FR  64475).  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings 
following  two  related  events,  the  lifting, 
on  April  26,  1996,  of  the  moratorium  on 
final  listings  imposed  on  April  10,  1995 
(Pub.  L.  104-6)  and  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26,  1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  rule 
falls  under  Tier  2. 

Summary  of  Comments  and 
Recommendations 

In  the  October  4, 1994,  proposed  rule 
and  associated  notifications,  the  Service 
requested  all  interested  parties  to 
submit  bctual  reports  or  information 
that  would  contribute  to  the 
development  of  a  final  decision 
document.  The  Service  contacted 
appropriate  Federal  and  State  agencies, 
county  and  city  governments,  scientific 
organizations,  and  other  interested 
parties  and  requested  their  comments. 
bi  accordance  with  policy  published  in 
the  Federal  Register  on  July  1,  1994  (59 
FR  34270).  the  Service  solicited 
comments  from  three  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
proposed  rule.  A  newspaper  notice  of 
the  proposed  rule  was  published  in  the 
San  Francisco  Chronicle  on  October  19. 
1994,  which  invited  general  public 
comment.  A  60-day  comment  period 
closed  on  December  4,  1994. 

The  Service  received  eight  letters  of 
comment.  No  requests  for  a  public 
hearing  were  received.  Although  the 


proposed  rule  solicited  comments  on 
proposals  to  list  both  Arctostaphylos 
imbricata  and  Lessingia  germanorum, 
only  conunents  pertaining  to  L. 
germanorum  are  addressed  here. 
Comments  pertaining  to  A.  imbricata 
are  addressed  in  a  separate  Federal 
Register  notice  published  concurrently 
with  this  notice. 

All  commenters  supported  the  listing 
of  Lessingia  germanorum.  One 
commenter  indicated  that  designation  of 
critical  habitat  would  aid  in  protection 
of  rare  plants.  The  Service  has 
determined  that  designation  of  critical 
habitat  would  not  provide  additional 
benefit  for  L.  germanorum.  The  reasons 
for  this  determination  are  discussed  in 
the  "Critical  Habitat"  section  of  this 
notice. 

Two  of  the  three  independent  and 
appropriate  specialists  responded  to  the 
solicitation  for  independent  review.  One 
reviewer  found  no  errors  of  fact  in  the 
proposed  rule,  and  further  commented 
that  Lessingia  germanorum  is  dependent 
on  a  very  h^gile  habitat  and  is  easily 
disturt)ed  or  driven  to  extirpation  by 
human  activities  that  compact  or  erode 
the  soil.  This  reviewer  considered  L. 
germanorum  to  be  particularly  worthy 
of  Federal  listing.  The  second  reviewer 
concurred  with  all  of  the  comments 
made  in  the  proposed  rule  concerning 
the  status,  threats  or  potential  threats 
and  supported  the  listing  of  the  species. 

Sununary  of  Factors  AfEecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lessingia  germanorum  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
and  regulations  implementing  the 
listing  provisions  of  the  Act  (50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to  L. 
germanorum  Cham.  (San  Francisco 
lessingia)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Threats  facing  the  habitat  of  Lessingia 
germanorum  include  one  or  more  of  the 
following — urbanization,  invasion  of 
alien  plants,  sand  quarrying,  bulldozing, 
and  damage  by  pedestrians,  bicycles, 
and  off-road  vehicles. 

Most  natural  habitats  of  the  San 
Francisco  peninsula  have  been 
eliminated  by  urbanization.  Suitable 
Lessingia  germanorum  habitat  has 
decreased  by  90  percent  since  European 
settlement  (CDFG  1990).  Urban 


development  extirpated  populations  of 
L.  germanorum  at  Lone  Mountain  and 
Lake  Merced  (both  in  San  Francisco) 
(CNDDB  1994).  Historical  populations 
of  L.  germanorum  at  Mountain  View 
Lake  and  Ocean  View  Downs  also  have 
been  extirpated,  presumably  due  to 
urban  development  and  competition 
from  invasive  alien  plants  (CDFG  1989). 
Most  of  the  central  dune  scrub  habitat 
on  San  Bruno  Mountain  has  been 
eliminated  by  construction  of  houses 
and  cemeteries,  the  Colma  dump,  and  a 
flower  farm  (McClintock  et  al.  1990). 
About  4  hectares  (10  acres)  of  potential 
habitat  remain  on  San  Bruno  Mountain 
for  L.  germanorum  (Paul  Reeberg.  pers. 
comm.  1993).  Although  the  discovery  of 
additional  significant  populations  on 
San  Bruno  Mountain  is  unlikely,  this 
area  may  be  important  as  a  site  for 
reintroduction. 

Urban  development  potentially 
threatens  the  population  of  Lessingia 
germanorum  on  San  Bruno  Mountain 
(Paul  Reeberg.  pers.  comm.  1993;  R. 
Gankin.  San  Mateo  County  Planning 
Department,  in  htt.  1994).  The 
construction  of  seven  additional 
dwellings  within  a  few  hundred  yards 
of  the  San  Bruno  population  has  been 
approved  (Annemarie  Quevedo,  pers. 
comm.  1993).  Impacts  associated  with 
this  development,  such  as  habitat 
degradation  and  trampling  of  plants  by 
pedestrians,  bicycles,  and  off-road 
vehicles,  would  threaten  this 
population. 

Fragmentation  of  the  coastal  scrub 
dune  habitat  caused  by  past  urban 
development  also  threatens  this  species. 
Habitat  fragmentation  has  two  primary 
effects.  First,  habitat  fi^gmentation  may 
alter  the  physical  environment, 
changing  the  amount  of  incoming  solar 
radiation,  water,  wind,  or  nutrients 
where  the  remnant  vegetation  occurs 
(Saunders  et  aL  1991).  Second,  by 
reducing  the  size  and  distribution  of  the 
population,  habitat  fragmentation 
increases  the  risk  of  extinction  due  to 
natiu^l  events  (see  Factor  E). 

Non-native  plants  alter  the  habitat  of 
and  compete  with  Lessingia 
germanorum.  For  example,  Carpobrotus 
sp.  (ice  plant)  covers  extensive  dune 
areas  on  the  Presidio,  and  stabilizes  the 
dune  system  where  it  occurs. 
Stabilization  of  the  dune  system 
adversely  affects  L.  germanorum 
because  the  species  requires  exposed 
sand  which  results  bom  dune 
movement  (CDFG  1989).  Carpobrotus 
competes  with  L.  germanorum  at  all  five 
occurrences  on  the  Presidio.  In  addition, 
pedestrians,  bicycles,  and  off-road 
vehicles  compact  the  soil  and  promote 
the  establishment  of  invasive  alien 
plants  (CDFG  1989;  Susan  Smith,  pers. 
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comm.  1092).  In  addition  to  ice  plant, 
other  alien  plants  competing  with  L. 
germanonim  include  Bromus  diandrus 
(ripgut  grass),  Avena  barbata  (slender 
oat),  Rumex  sp.  (dock),  Raphanus  sp. 
(radish),  and  Sonchus  sp.  (sow  thistle) 
(Susan  Smith,  pers.  comm.  1992).  On 
San  Bruno  Moimtain  Cortaderia  sp. 
(pampas  grass)  encroachment  is  a 
serious  threat.  The  CDFG  (1992) 
reported  that  "Without  special 
protection  and  management,  San 
Francisco  lessingia  will  continue  its 
declining  trend."  Populations  of  L. 
germanonim  are  currently  being  weeded 
by  volunteers  from  the  California  Native 
Plant  Society.  Without  their  assistance, 
L.  germanonim  would  be  outcompeted 
by  alien  plants. 

The  haoitat  of  Lessingia  germanonim 
has  been  modified  at  one  site  by  tree 
planting.  Native  and  introduced  shrubs 
and  trees,  including  Pinus  radiata 
(Monterey  pine),  were  planted  at  the 
Presidio  in  the  late  1800's.  These  trees 
adversely  alter  the  habitat  of  L. 
germanonim  by  increasing  the  amount 
of  shade  (CDFG  1989;  CNDDB  1994; 
Susan  Smith,  pars.  comm.  1992). 

Bulldozing  and  sand  quarrying  have 
adversely  affected  Lessingia 
germanonim.  Bulldozing  to  stabilize  a 
slope  on  San  Bruno  Mountain  destroyed 
about  one-eighth  of  the  L.  gennanonim 
population  (Paul  Reeberg,  pers.  comm. 
1993;  Thomas  Reid  Associates,  in  lift. 
1991).  In  January  1989,  most  of  the 
habitat  for  one  population  of  L 
gennanonim  on  the  Presidio  was 
destroyed  when  sand  was  removed  to 
repair  a  tee  on  the  base  golf  course 
(CDFG  1990).  Sand  quarrying  is  an  on- 
going threat  at  this  site;  any  sand 
quarrying  that  may  occur  in  the  futiu« 
would  negatively  impact  this  species. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Ovenitilization  is  not  known 
to  be  a  current  threat  to  Lessingia 
gennanonim.  However,  overcollection 
by  researchers,  rare  plant  collectors,  or 
curiosity  seekers  could  potentially 
result  boia  the  increased  publicity 
following  publication  of  the  final  rule  to 
list  this  species. 

C.  Disease  or  predation.  There  are  no 
known  disease  or  predation  threats  to 
Lessingia  gennanonim. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Five  of  the  six 
remaining  colonies  of  Lessingia 
gennanonim  are  located  on  the  Presidio 
which  is  managed  as  a  National 
Recreation  Area  by  the  National  Park 
Service.  However,  National  Park  Service 
ownership  and  management  have  not 
removed  all  of  the  threats  to  the  species. 
In  addition,  a  Memorandum  of 
Understanding,  established  in  1987 


between  the  Service,  the  National  Park 
Service,  Department  of  Defense,  and 
CDFG  for  the  purpose  of  mutual 
cooperation  for  management  of  sensitive 
native  plant  communities  on  the 
Presidio,  does  not  address  L. 
gennanonim  specifically  (CDFG  1989). 
Moreover,  the  fact  that  the  National  Park 
Service  petitioned  the  Service  to 
emergency  list  L.  gennanonim  as 
endangered  is  evidence  of  the 
inadequacy  of  existing  Federal 
regulations  to  protect  the  species  from 
extinction  within  the  foreseeable  future. 

The  State  of  California  Fish  and  Game 
Commission  has  listed  Lessingia 
gennanonim  as  an  endangered  species 
imder  the  California  Endangered 
Species  Act  (chapter  1.5  section  2050  ef 
seq.  of  the  California  Fish  and  Game 
Code)  and  the  California  Native  Plant 
Protection  Act  (Chapter  10  section  1900 
et  seq.  of  the  California  Fish  and  Game 
Code).  Though  both  statutes  prohibit  the 
"take"  of  State-listed  plants  (California 
Native  Plant  Protection  Act,  Chapter  10 
section  1908  and  California  Endangered 
Species  Act,  Chapter  1.5  section  2080). 
State  law  exempts  the  taking  of  such 
plants  via  habitat  modification  or  land 
use  changes  by  the  owner.  After  CDFG 
notifies  a  landowner  that  a  State-listed 
plant  grows  on  his  or  her  property,  State 
law  only  requires  that  the  land  owner 
notify  the  agency  "at  least  10  days  in 
advance  of  changing  the  land  use  to 
allow  salvage  of  such  a  plant" 
(California  Native  Plant  Protection  Act, 
Chapter  10  section  1913). 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
Mdth  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CZQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
that  cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species,  may  be  approved. 


Protection  of  listed  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  lead  agency. 

The  CEQA  pertains  to  projects  that 
occur  on  lands  other  than  Federal  land. 
The  National  Environmental  Policy  Act 
(NEPA)  requires  disclosure  of  the 
environmental  effects  of  projects  on 
Federal  lands.  Certain  actions  can  be 
categorically  excluded  from  the  NEPA 
process  when  (a)  The  action  or  group  of 
actions  would  have  no  significant  effect 
on  the  quality  of  the  human 
environment,  and  (b)  the  actions  or 
group  of  actions  would  not  involve 
unresolved  conflicts  concerning 
alternative  uses  of  available  resources. 
Exceptions  to  the  categorical  exclusions 
exist.  One  of  these  exceptions  is  when 
the  action  would  affect  a  s{>ecies  listed 
or  proposed  to  be  listed  on  the  List  of 
Endangered  or  Threatened  Species. 
Until  a  species  is  federally  listed  or 
proposed  for  listing,  this  exception  to 
the  categorical  exclusion  would  not  be 
appUed  regardless  of  the  State  listing 
status. 

The  San  Bruno  Mountain  Habitat 
Conservation  Plan  (HCP).  developed 
under  section  10(a)(1)(B)  of  the  Act, 
preserves  most  of  San  Bruno  Mountain 
and  provides  for  management  and 
monitoring  of  a  variety  of  rare  plants 
and  animals.  However,  because  the  San 
Bruno  Moimtain  population  of  Lessingia 
gennanonim  is  located  outside  the  San 
Bruno  Mountain  HCP  boundary,  it 
receives  no  protection  through  the  HCP. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
discussed  in  Factor  A,  pedestrians, 
bicycles,  and  off-road  vehicles  degrade 
the  habitat  of  Lessingia  germanonim. 
These  activities  also  direcUy  destroy 
individual  plants.  A  bike  path  runs 
through  the  middle  of  one  L 
germanonim  population  (CNDDB  1994). 
Hiking  trails  exist  adjacent  to  three 
populations  (Terri  Thomas,  pers.  comm. 
1993).  Plants  are  damaged  or  destroyed 
when  trail  users  wander  off  the 
established  trails  and  into  populations 
of  L.  germanorum. 

The  habitats  of  all  Presidio 
populations  of  Lessingia  germanorum 
are  subject  to  occasional  disturbance  by 
unauthorized  vehicle  use.  This 
disturbance  directly  destroys  the  plants 
and  encourages  establishment  of 
invasive  alien  plants.  Weedy  species 
tend  to  colonize  the  tracks  left  by  the 
vehicles  (Susan  Smith,  pers.  comm. 
1992).  An  environmental  education 
camp  exists  near  the  location  of  one 
population  of  L.  germanorum.  This 
population  is  inadequately  fenced, 
leaving  the  habitat  vulnerable  to 
degradation  and  the  plants  vulnerable  to 
trampling. 
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When  the  ownership  of  the  Presidio 
transferred  from  the  Department  of  the 
Army  to  the  National  Park  Service,  a 
marked  increase  in  visitation  by  the 
public  occiirred  (Terri  Thomas,  pers. 
comm.  1994).  Increased  pedestrian 
traffic  and  other  recreational  activities 
are  likely  to  negatively  impact  Lessingia 
germanorum  because  the  populations 
are  close  to  trails  (Terri  Thomas,  pers. 
comm.  1992,  1993).  In  addition,  the 
park  is  patrolled  by  police  on  horseback. 
Horses  can  trample  the  plants  directly 
and  compact  the  soil.  A  high  ])otential 
exists  for  adverse  impacts  to 
populations  of  L.  germanorum  on  the 
Presidio  from  these  activities. 

Garbage  dumping  has  degraded  the 
habitat  at  one  site  on  the  Presidio  where 
Lessingia  germanorum  occurs  (CNDDB 
1994).  EKgging  by  pets  also  adversely 
affects  L.  germanorum  at  all  sites  on  the 
Presidio  by  destroying  individual  plants 
(Laura  Nelson,  Golden  Gate  National 
Recreation  Area,  pers.  comm.  1993; 
Peter  Lacivita,  San  Francisco  Gorps  of 
Engineers,  pars  comm.  1993). 

On  San  Bruno  Mountain,  fertilizer- 
contaminated  run-off  from  a  housing 
development  above  the  slope  supporting 
the  largest  population  of  Lessingia 
germanorum  threatens  this  site  (Paul 
Reeberg,  pers.  conun.  1993).  The 
nitrogen  in  these  fertilizers  promotes 
invasion  by  weedy  species  that  compete 
with  L.  germanorum. 

As  discussed  in  Factor  A,  habitat 
fragmentation  may  adversely  alter  the 
physical  environment  for  the  species.  In 
addition,  by  reducing  the  size  and 
distribution  of  a  population,  habitat 
fragmentation  increases  the  risk  that  a 
natural  event  such  as  a  pest  or  disease 
outbreak  or  reproductive  failure  could 
cause  extinction  of  the  species 
(populations  of  annual  species 
especially  are  affected  by  reproductive 
failure).  A  natiiral  event,  such  as  a  flood, 
pest  or  disease  outbreak,  extended 
drought,  landslide,  or  combination  of 
several  such  events,  could  destroy  part 
of  a  single  population  or  entire 
populations.  If  habitat  fragmentation 
splits  a  population  into  small,  isolated 
units  or  if  a  natural  event  significantly 
reduces  the  size  of  a  population,  the  risk 
of  extirpation  due  to  genetic  problems 
associated  %vith  small  populations  could 
increase. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  issue  this  rule. 
Lessingia  germanorum  has  been  reduced 
to  five  small  populations  on  the  Presidio 
in  San  Francisco  Gounty  and  one 
population  on  San  Bruno  Mountain  in 
San  Mateo  Gounty;  collectively,  the 


populations  inhabit  less  than  0.8 
hectares  (2  acres).  This  taxon  has  been 
adversely  affected  and  is  endangered  by 
competition  from  invasive  alien  plants, 
shading  by  alien  and  native  plants, 
bulldozing,  sand  quarrying,  fertilizer- 
contaminated  run-off,  urban 
development,  trampling  by  pedestrians, 
bicycles,  and  off-road  vehicles,  other 
human  activities,  and  natural  events. 
Lessingia  germanorum  is  in  danger  of 
extinction  throughout  all  or  a  significant 
part  of  its  range,  and  the  preferred 
action  is,  therefore,  to  list  it  as 
endangered. 

Alternatives  to  this  action  were 
considered  but  not  preferred.  As  defined 
by  the  Act,  threatened  species  are  those 
species  which  are  likely  to  become 
endangered  (in  danger  of  extinction) 
within  the  foreseeable  future.  Because 
Lessingia  germanorum  is  currently  in 
danger  of  extinction,  listing  the  species 
as  threatened  would  not  be  appropriate. 
Similarly,  not  listing  L.  lessingia  would 
be  inappropriate. 

Critical  Habitat 

Gritical  habitat  is  defined  by  section 
3  of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiues  (I)  Essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Designations  of  critical  habitat 
must  be  based  on  the  best  scientific  data 
available  and  must  take  into 
consideration  the  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat  at  the 
time  the  species  is  listed  as  endangered 
or  threatened. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  GFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  determine 
critical  habitat  concurrently  with 
determining  a  species  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Lessingia  germanorum  at 
this  time.  Service  regulations  (50  GFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  designation  of 


critical  habitat  would  not  be  bcaeficial 
to  the  species. 

The  six  populations  of  Lessingia 
germanorum  inhabit  less  than  0.8 
hectares  (2  acres).  Any  activity  that 
would  adversely  modify  criticeJ  habitat 
would  likely  jeopardize  the  continued 
existence  of  the  species  as  well.  The 
designation  of  critical  habitat  therefore 
would  not  provide  additional  benefit  for 
L.  germanorum  beyond  the  protection 
afforded  by  listing.  As  discussed  under 
Factor  B,  this  taxon  is  potentially 
threatened  by  overcollection  due  to  its 
low  population  size.  The  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  and  local 
newspapers  as  required  when 
designating  critical  habitat  would 
increase  the  degree  of  threat  to  this 
plant  from  take  or  vandalism  and, 
therefore,  could  contribute  to  its 
decline.  The  listing  of  this  taxon  as 
endangered  publicizes  the  rarity  of  the 
plant  and  can  make  it  attractive  to 
researchers,  curiosity  seekers,  or  rare 
plant  collectors. 

Protection  of  the  habitat  of  this 
Lessingia  germanorum  species  will  be 
addressed  through  the  recovery  process 
and  the  section  7  consultation  process. 
The  Service  believes  that  Federal 
activities  in  the  areas  where  these  plants 
occur  can  be  identified  without  the 
designation  of  critical  habitat.  The 
Service  finds  designation  of  critical 
habitat  not  prudent  for  L.  germanorum. 
Such  a  designation  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities  and 
is  unlikely  to  benefit  the  conservation  of 
this  taxon. 

Available  Conservation  Measiures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Act  include  recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  and  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  and 
with  respect  to  its  critical  habitat,  if  any 
is  being  designated.  Regulations 
implementing  this  interagency 
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cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  adversely  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Five  of  the  six  populations  of 
Lessingia  germanorum  occur  on  Federal 
land  managed  by  the  National  Park 
Service.  Listing  this  plant  would 
provide  for  the  development  of  a 
recovery  plan.  Such  a  plan  would  bring 
together  both  State  and  Federal  efforts 
for  conservation  of  the  plant.  The 
recovery  plan  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  plant 
species.  Additionally,  pursuant  to 
section  6  of  the  Act,  the  Service  would 
be  more  likely  to  grant  funds  to  affected 
States  for  management  actions 
promoting  the  protection  and  recovery 
of  this  plant. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  the  Act  prohibits  the 
malicious  damage  or  destruction  of  any 
such  species  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging,  or  destroying  of  such  plant 


species  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range. 
Collection,  damage,  or  destruction  of 
this  species  on  Federal  lands  is 
prohibited,  although  in  appropriate 
cases  a  Federal  endangered  species 
permit  may  be  issued  to  allow  collection 
for  scientific  or  recovery  purposes.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
California  State  law,  as  discussed  under 
Factor  D,  State  regulations,  or  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Activities  that  are  unlikely  to  violate 
section  9  include  accidental  trampling. 
Activities  that  occur  on  Federal  land,  or 
on  private  land  that  receive  Federal 
authorization  or  funding,  for  which  a 
Federal  endangered  species  permit  is 
issued  to  allow  collection  for  scientific 
or  recovery  purposes  or  for  which  a 
consultation  is  conducted  in  accordance 
with  section  7  of  the  Act,  also  would  not 
result  in  a  violation  of  section  9. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Sacramento  Field 
Office  (see  ADDRESSES  section). 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
The  Service  anticipates  few  trade 
permits  would  ever  be  sought  or  issued 
for  this  species  because  the  plant  is  not 
common  in  cultivation  nor  in  the  wild. 
Requests  for  copies  of  the  regulations 
regarding  listed  plants  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portland,  Oregon 


97232-4181  (phone  503-231-2063, 
facsimile  503-231-6243). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Enviroiunental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinatioiu 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 
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Author:  The  primary  author  of  this 
document  is  Kirsten  Tarp,  Sacramento 
Field  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART1 7— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245:  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants: 

§17.12    Endangared  and  ttireotened  plants. 
(h)'*« 
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Species 


Scientific  name  Common  name 


Historic  range 


Family 


Status      When  listed        ^^,  Special 

hat>itat  rules 


Flowering  Plants 


Lessingia 
germanorum 
{'Lessingia 
germanorum  var. 
germanorufrii. 


San  Francisco 

lessingia. 


U.S.A.  (CA) Asteraceae— Aster ..    E 


620 


NA 


NA 


Dated:  April  8,  1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-15925  Filed  6-lft-97;  8:45  am) 
BIUJNG  COOE  431»-65-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

Pocket  No.  970326068-7132-02;  I.D. 
031197A] 

RIN  064»-AJ86 

M.i        ^dmmals;  Subsistence  Talcing 
of  Northern  Fur  Seals;  Harvest 
Estimates. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  Pursuant  to  regulations 
governing  northern  fur  seal  subsistence 
taking  on  the  Pribiiof  Islands,  and 
following  a  30-day  public  comment 
period  on  the  proposed  subsistence 
need  estimates  of  the  Pribiiof  Aleuts, 
NMFS  is  publishing  this  final  rule 
establishing  annual  northern  fur  seal 
harvest  range  levels  for  1997-1999. 
DATES:  Effective  June  19, 1997  and 
applies  to  the  harvest  beginning  June  23, 
1997. 

A(X)RESSES:  Hilda  Diaz-Soltero.  Acting 
Director,  Office  of  Protected  Resources 
(F/PR),  1315  East- West  Highway.  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Zimmerman,  (907)  586-7235,  or 
Margot  Bohan.  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  northern  fur  seal  [Callorhinus 
ursinus)  population  is  considered 
depleted  under  the  Marine  Mammal 
Protection  Act  (MMPA)  (50  CFR 
216.15(c)).  The  subsistence  harvest  of 


northern  fur  seals  on  the  Pribiiof 
Islands,  Alaska,  is  governed  by 
regulations  found  in  50  CFR  part  216 
subpart  F — Taking  for  Subsistence 
Pvuposes.  These  regulations  were 
published  under  the  authority  of  the  Fur 
Seal  Act,  15  U.S.C.  1151  e(  seq.,  and  the 
MMPA.  16  U.S.C.  1361  at  seq.  (see  51 
FR  24828,  July  9,  1986).  The  purpose  of 
these  regulations  is  to  limit  the  take  of 
fur  seals  to  a  level  providing  for  the 
subsistence  needs  of  the  Pribiiof  Aleuts, 
while  using  humane  harvesting  methods 
and  restricting  taking  by  sex,  age,  and 
season  for  herd  management  purposes. 

Subsistence  Harvest  Estimates  for  1997 
through  1999 

NMFS  published  a  notice  and  request 
for  public  comment  (62  FR  17774.  April 
11, 1997)  proposing  a  range  of 
subsistence  need  estimates  on  the 
Pribiiof  Islands  for  1997-99,  based  on 
the  results  of  the  1994-96  harvests  and 
responses  from  the  tribal  governments 
on  St.  Paul  and  St.  George  Islands. 
NMFS  proposed  that  the  harvest 
estimate  for  northern  fur  seals  on  St. 
Paul  Isleind  for  each  year,  1997-99, 
remain  the  same  as  that  in  1994  through 
1996  (1,645  to  2,000). 

For  St.  George  Island.  NMFS  proposed 
that  the  lower  bound  of  the  estimate  of 
subsistence  need  for  each  year,  1997-99, 
increase  from  281  to  300  seals  and  that 
the  upper  bound  remain  at  500  seals. 
NMFS  based  this  change  in  the  estimate 
on  the  continuing  decline  of  the  island's 
economy,  which  has  resulted  in  an 
increased  rate  of  unemployment  and, 
thus,  a  greater  reliance  on  subsistence 
harvesting  of  food  resources  to  meet  the 
natives'  needs. 

As  no  comments  were  received  in 
response  to  the  notice  proposing  the 
upcoming  years'  estimates  of 
subsistence  need,  NMFS  is  publishing 
this  fmal  rule  that  establishes  the 
annual  harvest  ranges  for  the  years 
1997-1999,  as  follows:  St.  Paul  Island: 
1,645-2,000;  St.  George  Island:  300-500. 

If  the  Aleut  residents  of  St.  Paul  or  St. 
George  Island  reach  the  lower  limit  of 
their  range  during  the  harvest,  and  still 
have  unmet  subsistence  needs,  they  may 


request  an  additional  number  of  seals, 
up  to  the  upper  bound  of  their 
respective  ranges.  Conversely,  the 
hfirvest  can  be  terminated  before  the 
lower  limit  of  the  range  is  reached  if  it 
is  determined  that  the  subsistence  needs 
of  the  Pribiiof  Aleuts  have  been  met  or 
the  harvest  has  been  conducted  in  a 
wasteful  manner.  The  Aleut  residents  of 
St.  Paul  and  St.  George  Islands  may 
harvest  up  to  the  lower  bound  of  the 
applicable  range  between  June  23  and 
August  8  of  each  year,  1997-99.  If,  at 
any  time  during  the  harvest,  the  lower 
estimate  of  subsistence  need  for  an 
island  is  reached,  the  harvest  must  be 
suspended  for  no  longer  than  48  hours, 
pursuant  to  50  CFR  215.32(e)(l)(iii), 
pending  a  review  of  the  harvest  data  to 
determine  if  the  subsistence  needs  of 
the  island  residents  have  been  met.  At 
such  time,  the  Pribiiof  Aleuts  may 
submit  information  to  NMFS  indicating 
that  subsistence  needs  (for  either  island) 
have  not  been  met.  If  the  Pribiiof  Aleuts 
substantiate  an  additional  need  for 
seals,  and  there  has  been  no  indication 
of  waste,  NMFS  will  provide  a  revised 
estimate  of  the  number  of  seals  required 
for  subsistence  piuposes.  If  additional 
information  is  not  submitted  by  the 
Pribiiof  Aleuts,  NMFS  will  consider 
only  the  information  in  the  record  at  the 
time  of  the  suspension. 

Classification 

NMFS  has  determined  that  the 
approval  and  implementation  of  this 
document  will  not  significantly  affect 
the  human  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  is  not  required  by  section 
102(2)  of  the  National  Environmental 
Policy  Act.  This  rule  makes  no  changes 
to  the  regulations  governing  the  taking 
of  fur  seals  for  subsistence  purposes. 
Because  this  rule  does  not  alter  the 
conclusions  of  previous  environmental 
impact  analyses  and  environmental 
assessments  (EA),  it  is  categorically 
excluded  by  NOAA  Administrative 
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Order  216—6  from  the  requirement  to 
prepare  an  EA. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  General  Counsel,  Department  of 
Commerce,  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  published  with  the  proposed  rule 
and  harvest  estimates  (see  62  FR  17774, 
April  11, 1997).  As  no  comments  were 
received  on  the  certification,  the  basis 
for  it  has  not  changed.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Dated:  )une  12. 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-16008  FUed  5-18-97;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  Na  961107312-7021-02;  I.D. 
061697A] 

Fishe'  f-'j    •  the  Exclusive  Economic 

Zone  ■..)*'  t  asxa    '■-"rw-fin  Sole  by 
Vessels  v's    q     aw.  uear  in  the  Bering 
Sea  and  i\  ^  .*  .^n  Islands 

AGENCY:  Nadonal  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Closiue. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  third  seasonal 
apportionment  of  the  1997  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery 
category. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  June  16, 1997,  imtil  1200 
hrs,  A.l.t,  August  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  third  seasonal  apportionment  of 
the  1997  Pacific  halibut  bycatch 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  in  the  BSAI. 
which  is  defined  at 

§679.21(e)(3)(iv)(B)(l),  was  established 
by  the  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (62  FR  7168, 
February  18, 1997)  as  100  metric  tons. 

In  accordance  with  §  679.21(e)(7)(iv), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  third  seasonal 
apportiotmient  of  the  1997  Pacific 


halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery  in  the 
BSAI  has  been  caught.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
yellowfin  sole  by  vessels  using  trawl 
gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  third 
seasonal  apportionment  of  the  1997 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  yellowfin  sole 
fishery  category.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to  the 
public  interest.  The  fleet  has  already 
taken  the  third  seasonal  apportionment 
of  the  1997  Pacific  halibut  bycatch 
allowance.  Further  delay  would  only 
result  in  overharvest,  which  would 
disrupt  the  FMP's  objective  of 
apportioning  Pacific  halibut  bycatch 
allowances  throughout  the  year.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  June  16,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-16102  Filed  6-16-97;  3:06  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
7  CFR  Part  500 
National  Art}oretum 

AGENCY:  Agricultural  Research  Service; 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  seeks  comments  on 
a  proposed  rule  that  would  establish  a 
schedule  of  fees  to  be  charged  for 
certain  uses  of  the  facilities,  grounds, 
and  services  at  the  United  States 
National  Arboretum  (USNA).  This 
proposed  rule  reformats  and  adds  a  new 
subpart  to  7  CFR  part  500.  The  title  of 
part  500  is  changed  to  "National 
Arboretum."  The  current  text  regarding 
conduct  on  USNA  property  is 
designated  as  subpart  A.  New  text 
added  as  subpart  B  contains  the  fee 
structures  for  use  of  USNA  facilities  and 
services.  The  USNA  will  charge  fees  for 
riding  its  new  tram  service,  use  of  the 
grounds  and  facilities,  as  well  as  for 
commercial  photography  and 
cinematography.  Fees  generated  will  be 
used  to  defray  USNA  expenses  or  to 
promote  the  mission  of  the  USNA.  The 
public  will  not  be  charged  an  admission 
fee  for  visiting  the  USNA. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21. 1997. 

ADDRESSES:  Address  all  comments  to 
Thomas  S.  Elias,  Director,  U.S.  National 
Arboretum,  Beltsville  Area,  Agricultural 
Research  Service,  3501  New  York 
Avenue,  NE.,  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  National  Arboretum,  Beltsville 
Area,  ARS,  3501  New  York  Avenue, 
NE..  Washington,  DC  20002;  (202)  245- 
4539. 

SUPPLEMENTARY  INFORMATION: 

CIm« ification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866,  and  it  has 
been  determined  that  it  is  not  a 


"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
This  proposed  rule  will  not  create  any 
serious  inconsistencies  or  otherwise 
interfere  with  actions  taken  or  planned 
by  another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
No.  96-354.  as  amended  (5  U.S.C.  601. 
et  seq.]. 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and 
recordkeeping  requirements  that  will  be 
imposed  in  implementation  of  this 
proposed  rule  have  been  submitted  to 
OMB  for  approval.  Those  requirements 
would  not  become  effective  prior  to 
OMB  approval. 

Title:  Collection  of  information 
regarding  the  use  of  facilities  or  the 
performance  of  photography/ 
cinematography  at  the  U.S.  National 
Arboretum. 

Summary:  The  purpose  of  this 
collection  of  information  is  to  collect, 
either  orally  or  by  use  of  a  form,  basic 
information  bom  persons  who  request 
to  use  space  at  the  USNA  for  which  a 
user  fee  shall  be  charged.  Use  of  space 
includes  not  only  the  use  of  physical 
space  for  events,  but  also  the  use  of  the 
grounds  of  the  USNA  for  commercial 
photography  and  cinematography 
purposes.  Information  to  be  collected 
will  include  the  name,  address,  and 
telephone  numbers  of  the  party 
requesting  use  of  the  USNA  space,  the 
date  and  time  that  the  party  is 


requesting  to  use  the  space,  the  purpose 
for  which  the  space  will  be  used,  the 
number  of  people  expected  at  the  event 
for  which  the  space  is  to  be  used,  any 
requirements  for  setup  of  the  space  that 
the  USNA  will  be  expected  to  provide, 
and  the  signature  of  the  individual 
responsible  for  requesting  space  on 
behalf  of  a  party. 

Need  for  the  Information:  The 
information  is  needed  for  USNA  to 
administer  the  scheduling  of  space 
usage  and  to  keep  records  of  parties 
accountable  for  use  of  USNA  property. 

Respondents:  Respondents  to  the 
collection  of  information  will  be  those 
persons  or  organizations  that  request 
use  of  the  USNA  facility  or  grounds. 
Each  respondent  will  have  to  furnish 
the  information  for  each  space  usage 
request.  The  USNA  expects  to  receive 
approximately  220  requests  for  use  of 
space  per  year. 

Estimate  of  burden:  The  estimated 
burden  on  respondents  for  space  usage 
request  is  .25  hours.  The  total  annual 
reporting  and  record  keeping  burden  on 
respondents  will  be  minimal. 

Comments:  Comments  on  this 
proposed  collection  of  information  may 
be  submitted  to  Dr.  Thomas  S.  Elias  at 
the  address  listed  under  the  ADDRESSES 
section  by  August  18,  1997,  or  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  USDA.  Reference  should  be  made  to 
the  volume,  page,  and  date  of  this 
Federal  Register  publication. 

Background 

Section  890(b)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Pub.  L.  104-127  (1996  Act), 
expands  the  authorities  of  the  Secretary 
of  Agriculture  to  charge  reasonable  fees 
for  the  use  of  USNA  facilities  and 
grounds.  These  new  authorities  include 
the  ability  to  charge  fees  for  temporary 
use  by  individuals  or  groups  of  USNA 
facilities  and  grounds  in  furtherance  of 
the  mission  of  the  USNA.  Also, 
authority  is  provided  to  charge  fees  for 
the  use  of  the  USNA  for  commercial 
photography  and  cinematography.  All 
rules  and  regulations  noted  in  7  CFR 
500,  subpart  A,  Conduct  on  the  U.S. 
National  Arboretum  Property,  will 
apply  to  individuals  or  groups  granted 
approval  to  use  the  facilities  and 
grounds. 
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Fee  Schedule  for  Tram 

The  USNA  has  purchased  a  48- 
passenger  tram  (which  accommodates  2 
wheelchairs)  to  provide  mobile  tours 
throughout  the  USNA  grounds.  The 
proposed  rule  includes  a  fee  to  be 
charged  to  all  riders  except  children 
under  4  sharing  a  seat  with  an  adult.  Fee 
amounts  were  determined  after  a  survey 
of  similar  services  provided  by  other 
Arboreta  and  Botanical  Gardens.  Fees 
generated  will  be  used  to  offset  costs  or 
for  the  purposes  of  promoting  the 
mission  of  the  USNA. 

Fee  Schedule  for  Use  of  Facilities  and 
Grounds  l 

The  USNA  proposes  to  charge  a  fee 
for  temporary  use  by  individuals  or 
groups  of  USNA  facilities  and  grounds. 
The  proposed  fees  have  been 
established  based  on  actual  costs  (i.e., 
electricity,  heating,  water,  maintenance, 
security,  scheduling,  etc.).  Facilities  and 
grounds  are  available  by  reservation  at 
the  discretion  of  the  USNA  and  may  be 
available  to  individuals  or  groups  in 
furtherance  of  the  mission  of  the  USNA. 
Agency  initiatives  may  be  granted  first 
priority.  Reservation  requests  should  be 
made  as  Ear  in  advance  of  the  need  as 
possible  to  ensure  consideration. 

Fee  Schedule  for  Use  of  Facilities  and 
Grounds  for  Purposes  of  Photography  or 
Cinematography 

The  USNA  proposes  to  charge  a  fee 
for  the  use  of  the  facility  or  grounds  for 
piuposes  of  commercial  photography  or 
cinematography.  The  proposed  fees 
have  been  established  based  on 
comparable  opportimities  provided  by 
other  Aboreta  and  Botanical  Gardens 
across  the  nation.  Facilities  and 
Grounds  are  available  for  use  for 
commercial  photography  or 
cinematography  at  the  discretion  of  the 
USNA  Director.  Requests  for  use  should 
be  made  a  minimiun  of  two  weeks  in 
advance  of  required  date.  The  USNA 
does  not  intend  to  charge  fees  to  the 
press  for  photography  or 
cinematography  related  to  stories 
concerning  the  USNA  and  its  mission  or 
for  other  noncommercial.  First 
Amendment  activity. 


Payment  Submission  Requirements 

Payment  for  use  of  the  tram  will  be 
made  by  cash  or  money  order  (in  U.S. 
funds)  and  is  due  at  the  time  of  ticket 
purchase.  Fee  payments  for  use  of 
facilities  or  grounds  or  for  photography 
and  cinematography  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  be  made  in  the 
form  of  a  check  or  money  order.  Checks 
and  money  orders  are  be  made  payable, 
in  U.S.  funds,  to  the  U.S.  National 
Arboretum.  The  USNA  will  provide 
receipts  to  requests  for  their  records  or 
billing  purposes. 

List  of  Sub)ects  in  7  CFR  Part  500 

Agricultural  research, 
Cinematography,  Federal  buildings  and 
facilities,  Govermnent  property. 
National  Arboretum,  Photography,  User 
fees. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  500  is  proposed  to 
be  amended  as  set  forth  below: 

PART  SOO-MATIONAL  ARBORETUM 

1.  The  heading  for  part  500  is  revised 
as  set  forth  above. 

2.  Sections  500.1  through  500.15  are 
designated  as  subpart  A  and  a  subpart 
heading  is  added,  and  the  authori^ 
citation  for  part  500  is  redesignated  as 
the  authority  citation  for  new  subpart  A 
and  continues  to  read  as  set  forth  below: 

Subpart  A — Conduct  on  U.S.  National 
Artioretum  Property 

Authority:  Sees.  2,  4.  62  Stet.  281:  sec.  103. 
63  Stat  389;  sec.  205(d].  63  SUt.  389;  40 
U.S.C.  318a,  318c.  486(d),  753,  34  PR  6406; 
34  PR  7389. 

***** 

3.  A  new  subpart  B  is  added  to  read 
as  follows: 

Subpart  B— Fee  Schedule  for  Certain 
Uses  of  National  Art>oretum  Facilities 
and  Grounds 

Sec. 

500.20  Scope. 

500.21  Fee  schedule  for  tram. 

500.22  Fee  schedule  for  use  of  focilities  and 
grounds. 

500.23  Fee  schedule  for  photography  and 
cinematography  on  grounds. 

500.24  Payment  of  fees. 
Anthority:  20  U.S.C.  196. 


§500.20    Scope. 

The  subpart  sets  forth  schedules  of 
fees  for  temporary  use  by  individuals  or 
groups  of  United  States  National 
Arboretum  (USNA)  facilities  and 
grounds  for  any  purpose  that  is 
consistent  with  the  mission  of  the 
USNA.  This  part  also  sets  forth 
schedules  of  fees  for  the  use  of  the 
USNA  for  commercial  photography  and 
cinematography.  Fees  generated  will  be 
used  to  offset  costs  of  services  or  for  the 
purposes  of  promoting  the  mission  of 
the  USNA.  All  rules  and  regulations 
noted  in  7  CFR  part  500,  subpart  A — 
Conduct  on  the  U.S.  National 
Arboretiun  Property,  will  apply  to 
individuals  or  groups  granted  approval 
to  use  the  facilities  for  the  purposes 
specified  in  this  subpart. 

§  500.21    Fee  sctwdule  for  tram. 

The  USNA  provides  tours  of  the 
USNA  grounds  in  a  48-passenger  tram 
(accommodating  2  wheelchairs)  for  a  fee 
as  follows:  $3.00  per  adult;  S2.00  per 
senior  citizen  or  Friend  of  the  National 
Arboretum;  $1.00  per  child  ages  4 
through  16.  Children  imder  4  sharing  a 
seat  with  an  adult  will  not  be  charged. 

§  500.22    Fee  schedule  for  use  of  facilities 
and  grounds. 

The  USNA  will  charge  a  fee  for 
temporary  use  by  individuals  or  groups 
of  USNA  facilities  and  grounds. 
Facilities  and  grounds  are  available  by 
reservation  at  the  discretion  of  the 
USNA  and  may  be  available  to 
individuals  or  groups  whose  purpose  is 
consistent  with  the  mission  of  the 
USNA.  Agency  initiatives  may  be 
granted  first  priority.  Non-profit 
organizations  that  substantially  support 
the  mission  and  purpose  of  the  USNA 
may  be  exempted  from  the  requirements 
of  this  part  by  the  Director.  Reservation 
requests  should  be  made  as  far  in 
advance  of  the  need  as  possible  to 
ensure  consideration.  The  fees  for  use  of 
USNA  buildings  listed  in  the  following 
fee  schedule  are  for  times  when  the 
building  is  open.  "Half-Day"  usage  is 
defined  as  4  hours  or  \esi;  "Whole  Day" 
is  defined  as  more  than  4  hours  in  a  day. 
For  after  hours  usage  of  such  buildings, 
an  additional  $25/hour  will  be  added 
for  supervision/security. 


Area 


Includes 


Per  day  charge 


Half  day        Wtwie  day 


Auditorium 


Upstairs  Conlefence  Room 


Basic  audtence-styie  set-up  for  1 25  people  or  dassroom  set-up  lor  40-50 
people.  Includes  microptione/lectem,  screen,  protection  stand,  (2)  flip 
charts  (no  paper)  and  (2)  trash  cans.  Also  includes  the  use  ol  the  Kitch- 
en space,  Upstairs  Conference  Room,  and  Coat  Room. 

Extra  tables  are  SIO  each 

(Only  if  Auditorium  is  rwt  in  use) 


N/A 


$50 


$250 


100 
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Area 


Lobby  

Classroom 

Classroom — Multiple 

Yoshimura  Center 

Grounds)— 1-300  people 

301-600  people 

Grounds  

Damages 


Includes 


Includes  use  of  telephone  for  local  calls.  Also  includes  the  use  of  the 
Kitchen  space  and  Coat  Room 

As  is  (with  furniture  in  place) 

Furniture  removed 

Standard  set-up  with  40  chairs.  Includes  microphone/lectern,  screen,  pro- 
jection stand,  (2)  flip  charts  (rx)  paper)  and  trash  can. 

3  hour  limit;  5  sessions 

3  hour  limit;  10  sessions 

For  use  from  10:00  a.m.  to  3:30  p.m.  weekends  only 

^4o  Public  Invited.  Patio,  Meadow,  Triangle,  NY  Avenue,  etc.  Cost  includes 
scheduling  time,  extra  mowing,  and  site  preparation.  Guest  organization 
responsit>le  for  everything  related  to  their  event,  including  portable  toi- 
lets. 

Same  as  above  

Public  Invited  (i.e..  show  or  sale).  Cost  indudes  scheduling  time,  extra 
mowing,  and  site  preparation.  Guest  organization  responsit>le  for  every- 
thing related  to  their  event,  including  portable  toilets. 

Damages  to  plants,  grounds,  facilities  or  equipment  will  be  assessed  on  a 
value  based  on  replacement  cost  (Including  labor)  plus  10%  (adminis- 
trative fee) 


Per  day  charge 


Half  day        Whole  day 


N/A 

100 
150 

50 

125 

225 

450 

SO 

N/A 

125 
500 

N/A 
N/A 

750 
750 

S  500.23    Fee  schedule  for  photogr^hy 
and  cirtematography  on  grounds. 

The  USNA  will  charge  a  fee  for  the 
use  of  the  facility  or  grounds  for 
purposes  of  commercial  photography  or 
cinematography.  Facilities  and  grounds 
are  available  for  use  for  commercial 


photography  or  cinematography  at  the 
discretion  of  the  USNA  Director. 
Requests  for  use  should  be  made  a 
minimum  of  two  weeks  in  advance  of 
the  required  date.  In  addition  to  the  fees 
listed  below,  supervision  costs  of  $25.00 
per  hour  will  be  charged.  The  USNA 


Director  may  waive  fees  for  photography 
or  cinematography  conducted  for  the 
purpose  of  disseminating  information  to 
the  public  regarding  the  USNA  and  its 
mission  or  for  the  purpose  of  other 
noncommercial,  First  Amendment 
activity. 


Category 

Type 

Notes 

Per  day  charge 

Half  day 

Whole  day 

StiM  Photography „ 

Individual  

Comnnefcial 

Set  Preparation  

Filming 

Strike  Set 

For  personal  use  only.  Includes  hand-held  cameras,  re- 
corders, small  non-commercial  tripods. 

IrKludes  all  photography  which  uses  professional  pho- 
tographer and/or  Involves  receiving  a  fee  for  the  use 
or  production  of  the  photography.  Note:  This  Includes 
5  people  or  less  with  carry  on  (video)  equipment. 

Set  up  sets;  no  filming  performed  

Sliding  scale  t>ased  on  number  of  people  in  cast  and 
crew  and  number  of  pieces  of  equipment. 
45  people  and  6  pieces  of  equipment  •  $1 .500 

No  Charge 

$250  plus 

No 

Charge. 
$500  plus 

Cinematography 

Supen/isor 

N/A  

Super- 
visor. 

250  plus 
Super- 
vision. 
1.200  to 

N/A  

N/A  

3.900. 

200  people  =  $3,900  

Note:  5  people  with  carry  on  equipment  =  same  as  still 

photography. 
Take  down  sets,  remove  equipment;  no  filming 

No  sound  involved;  smaller  operatwn 

Providing  USNA  photos/slkJes  for  use  In  promotk>ns/ad- 
vertisements.  Fee  Is  for  one-time  rights. 

Damages  to  plants,  grounds,  facilities  or  equipment  will 
be  assessed  on  a  value  based  on  replacement  cost 
(Including  labor)  plus  10%  (administrative  fee) 

Halt  Day  >  4  hours  or  less 

FuirDay  -  More  than  4  hours 

250  plus 

Super- 
vision. 

1.000  plus 

Super- 
vision. 

100  per 
Image  to 
repro- 
duce. 

Music  Videos 

Slide  Production 

Damages 

All  ., 

S  500.24    Payment  of 

Payment  for  use  of  tram  will  be  made 
by  cash  or  money  order  (in  U.S.  funds) 


and  is  due  at  the  time  of  ticket  purchase. 
Fee  payments  for  use  of  facilities  or 
grounds  or  for  photography  and 


cinematography  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  be  made  in  the 


UMI 
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form  of  a  check  or  money  order.  Checks 
and  money  orders  are  to  be  made 
payable,  in  U.S.  funds,  to  the  "U.S. 
National  Arboretvun."  The  National 
Arboretum  will  provide  receipts  to 
requestors  for  their  records  or  billing 
purposes. 

Done  at  Washington.  DC,  this  12th  day  of 
June  1997. 

Robert  J.  Reginato, 

Associate  Administrator,  Agricultural 

Research  Service. 

[FR  Doc.  97-15977  Filed  &-18-97;  8:45  am] 

BILUNO  CODE  3410-03-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CF=  »  r   32 

Public  Meetings 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  public  meetings. 

TIME  AND  DATES:  1:00-4:00  p.m.. 
Thursday,  July  10, 1997  (Bloomington, 
Illinois)  and  9:00  a.m.-12:00  noon. 
Wednesday.  July  16. 1997  (Memphis, 
Tennessee). 

PUkCE:  July  10. 1997— Illinois  State 
University,  Bone  Student  Center, 
(Comer  of  College  &  University).  Old 
Main  Room.  Bloomington-Normal, 
Illinois  61761.  (309)  438-2222.  and  July 
16. 199'/ — University  of  Memphis, 
Fogelman  Executive  Center,  Room  123, 
330  Deloach  St.,  Memphis,  Tennessee 
38152.(901)678-3635. 
STATUS:  Open. 

summary:  Notice  is  hereby  given  that 
the  Commodity  Futures  Trading 
Commission  ("Commission")  will 
convene  public  meetings  at  which 
interested  members  of  the  public  may 
appe£ir  to  present  oral  and  written 
statements  relating  to  the  Commission's 
consideration  of  whether  it  should 
propose  rules  to  lift  the  prohibition  on 
trade  options  on  enumerated 
agricultiu-al  products  subject  to 
conditions  and.  if  so,  what  conditions 
would  be  appropriate. 
ADDRESSES:  Requests  to  appear  and 
statements  of  interest  should  be  mailed 
to  the  Commodity  Futiu«s  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington.  DC 
2058 1 .  attention:  OfRce  of  the 
Secretariat;  transmitted  by  facsimile  at 
(202)  418-5521;  or  transmitted 
electronically  to  [secretary^ftc.gov]. 
Reference  should  be  made  to 
"Agricultural  Trade  Options  Meeting — 
Bloomington"  or  'Agricultural  Trade 
Options  Meeting — Memphis.". 


FOR  FURThtR  ns^D«ma  ON  CONTACT:  Paul 
M.  Architzel.  Chief  Counsel,  Division  of 
Economic  Analysis.  Commodity  Futiu^s 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street.  NW.. 
Washington,  DC  20581,  (202)  418-5260. 
or  electronically,  (PArchitzel@cftc.govl. 

SUPPLEMENTARY  INFORMATION:  Generally, 
the  offer  or  sale  of  commodity  options 
is  prohibited  except  on  designated 
contract  markets.  17  CFR  32.11.  One  of 
several  specified  exceptions  to  the 
general  prohibition  on  off-exchange 
options  is  for  "trade  options."  Trade 
options  are  defined  as  off-exchange 
options  "offered  by  a  person  having  a 
reasonable  basis  to  believe  that  the 
option  is  offered  to"  categories  of 
commercial  users  specified  in  the  rule, 
where  such  commercial  user  "is  offered 
or  enters  into  the  transaction  solely  for 
purposes  related  to  its  business  as 
such."  17  CFR  32.4(a).  Trade  options, 
however,  are  not  permitted  on  the 
agricultural  commodities  which  are 
enumerated  in  the  Commodity 
Exchange  Act,  7  U.S.C.  1  et  seq.  (Act). 
17  CFR  32.2. 

The  Commodity  Futiu^s  Trading 
Commission  (Commission)  recently 
published  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  (62  FR  31375  (June  9. 
1997))  (Advance  Notice),  seeking 
comment  on  whether  it  should  propose 
rules  to  lift  the  prohibition  on  trade 
options  on  the  enumerated  agricultural 
options  subject  to  conditions  and.  if  srf, 
what  conditions  would  be  appropriate. 
The  comment  period  will  remain  open 
until  July  24. 1997.  Id. 

As  the  Commission  noted  in  its 
Advance  Notice,  it  directed  its  Division 
of  Economic  Analysis  (Division)  to 
study  the  prohibition  on  the  offer  or  sale 
of  off-exchange  trade  options  on  the 
agricultural  commodities  enumerated  in 
the  Act  and  to  report  on  the  Division's 
findings.  On  May  14, 1997.  the  Division 
forwarded  to  the  Commission  its  study 
entitled.  "Policy  Alternatives  Relating  to 
Agricultiu^  Trade  Options  and  Other 
Agricultural  Risk-Shifting  Contracts." 
The  complete  text  of  that  study  is 
available  through  the  Commission's 
Internet  site  and  can  be  accessed  at 
http://www.cflc.gov/ag8.htm. 

The  Advance  Notice  poses  a  number 
of  questions  for  comment  relating  to  the 
issues  identified  in  the  Division's  study. 
These  issues  include,  among  others,  the 
nature  of  possible  conditions  on  lifting 
the  prohibition  on  agricultural  trade 
options.  Such  conditions  relate  to  the 
nature  of  the  parties,  restrictions  on  the 
instruments  or  their  use.  the  regulation 
of  their  marketing  and  other  possible 


limitations  relating  to  financial  capacity, 
cover,  and  internal  controls. 

The  Commission  is  of  the  view  that, 
in  addition  to  the  receipt  of  written 
comments,  an  opportunity  for  interested 
members  of  the  public  to  appear  before 
it  will  assist  it  in  its  consideration  of 
these  issues  and  is  in  the  public  interest. 
Accordingly,  the  Commission  will 
convene  public  meetings  on  July  10th  in 
Bloomington,  Illinois,  and  on  July  16th, 
in  Memphis,  Tennessee,  for  that 
purpose. 

Ail  individuals  or  organizations 
wishing  to  appear  before  the 
Commission  should  submit  to  the 
Commission  at  the  above  address  by 
July  1,  1997.  a  concise  statement  of 
interest  and  qualifications  and  a  brief 
summary  or  abstract  of  the  content  of 
his  or  her  statement.  The  Commission 
will  invite  a  representative  number  of 
individuals  or  organizations  to  appear 
from  those  submitting  such  statements. 
Persons  appearing  before  the 
Commission  are  invited  specifically  to 
address  the  questions  posed  by  the 
Commission  in  its  Advance  Notice.  A 
transcription  of  the  meetings  will  be 
made  and  entered  into  the 
Commission's  public  comment  files, 
which  as  noted  above,  will  remain  open 
for  the  receipt  of  written  comment  until 
July  24,  1997. 

Issued  in  Washington,  DC,  this  16th  day  of 
June  1997  by  the  Conunodity  Futures  Trading 
Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  97-16073  Filed  6-18-97;  8:45  am) 
BILUNG  CODE  6361-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  330,  and  358 

pocket  Nos.  96N-0420,  92N-454A,  90P- 
0201,  and  95N-02S9] 

RIN0910-AA79 

Over-the-Counter  Human  Drugs; 
Proposed  Labeling  Requirements; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administratioa, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  6,  1997.  the  i>eriod  for 
comments  for  the  notice  of  proposed 
rulemaking  on  over-the-counter  (OTC) 
labeling  requirements  that  was 


u\> 
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published  in  the  Federal  Register  of 

February  27,  1997  (62  FR  9024).  The 
document  proposed  to  establish  a 
standardized  format  for  the  labeling  of 
OTC  drug  products.  The  document 
supersedes  the  agency's  proposed  rule 
regarding  the  use  of  interchangeable 
terms,  published  in  the  Federal  Register 
of  March  4, 1996  (61  FR  8460).  and 
responds  to  the  conunents  that  were 
submitted  to  FDA  as  a  result  of  that 
proposal  (Docket  No.  92N-454A).  The 
document  also  proposes  to  preempt 
State  and  local  rules  that  establish 
different  or  additional  format  or  content 
requirements  than  those  in  the  proposed 
rule.  FDA  is  extending  the  comment 
period  of  the  proposed  rule  in  response 
to  two  manufacturers'  associations 
requests  to  extend  the  period  for 
comments  to  allow  interested  persons 
adequate  time  to  assess  and  respond  to 
the  proposal.  Elsewhere  in  this  issue  of 
the  Federal  Register  the  agency  is  also 
announcing  that  the  Nonprescription 
Drugs  Advisory  Committee  will  meet  to 
discuss  proposed  labeling  requirements 
for  OTC  drug  product  labeling. 
DATES:  Written  comments  by  October  6, 
1997 

ADDRESSES:  Submit  written  conmients 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  E)r., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cazemiro  R.  Martin,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 

SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  27, 1997 
(62  FR  9024).  FDA  published  a  notice  of 
proposed  rulemaking  to  establish  a 
standardized  format  for  the  labeling  of 
OTC  drug  products.  Interested  persons 
were  given  until  June  27,  1997,  to 
submit  comments  on  the  proposal. 

In  the  proposal,  the  agency  indicated 
that  because  the  design  and  format  of 
labeling  information  varies  considerably 
among  OTC  drug  products,  consumers 
often  have  difficulty  reading  and 
understanding  the  information 
presented  on  OTC  drug  product 
labeling.  The  proposal  is  intended  to 
enable  consumers  to  better  read  and 
understand  OTC  drug  product  labeling 
and  to  apply  this  information  to  the  safe 
and  effective  use  of  OTC  drug  products. 
The  agency  had  also  tentatively 
determined  that  to  ensure  that  OTC  drug 
product  labeling  conveys  all  material 
information  to  the  consumer,  and  that 
the  labeling  conveys  this  information  in 
a  manner  that  is  likely  to  be  read  and 
understood  by  the  consumer.  State  and 


local  rules  that  would  establish  different 
or  additional  format  or  content 
requirements  than  those  in  the  proposed 
rule  should  be  preempted. 

FDA  has  received  requests  from  two 
manufacturers'  associations  to  extend 
the  comment  period  to  permit  industry 
and  other  interested  parties  additional 
time  to  respond  to  the  proposed  labeling 
requirements.  One  association  requested 
a  90-day  extension  of  the  comment 
period  until  September  25,  1997,  for  the 
following  reasons:  (1)  To  comment  on 
the  economic  and  possible 
environmental  impact  of  the  proposed 
rule;  (2)  to  obtain,  analyze,  collate,  and 
summarize  data  from  a  survey  of  OTC 
drug  manufacturers  to  determine  the 
actual  cost  and  the  time  involved  in 
major  label  revisions;  (3)  to  prepare 
model  or  prototype  labels  to  illustrate 
the  effect  of  the  proposed  rule  and  to 
develop  solutions  to  problems  that  may 
be  encountered;  and  (4)  to  provide  the 
agency  with  quality  comments  in 
response  to  the  recently  published 
proposal.  The  comment  added  that  the 
proposal  is  the  most  far-reaching  for, 
and  will  have  the  most  universal  effect 
on,  OTC  drug  products  of  any  rule 
published  in  the  last  20  years. 

The  other  association  requested  a  120- 
day  extension  to  the  comment  period 
until  October  25, 1997,  because  the 
proposal  would  require  extensive 
relabeling  of  its  member  companies' 
products.  The  comment  indicated  that 
additional  time  is  essential  to  form 
industry  consensus  to  support  useful 
comments  to  the  agency  and  to  ascertain 
the  long  range  implication  of  the 
labeling  proposal  for  the  entire  industry 
and  for  cosmetic-drug  products  in 
particular.  The  comment  also 
mentioned  that  the  first  opportunity  for 
its  board  of  directors  to  make  a 
recommendation  on  the  labeling 
proposal  would  not  occur  until 
September  30,  1997.  Therefore,  the 
extension  request  of  120  days  is  dictated 
by  the  scheduling  of  the  meeting  of  its 
board  and  the  time  needed  subsequent 
to  the  board  meeting  to  complete 
comments  on  the  proposed  rule. 

Recognizing  the  scope  of  the  proposed 
labeling  requirements  on  OTC  drug 
products,  the  agency  provided  in  the 
February  27,  1997,  proposal  a  comment 
period  of  120  days  until  June  27, 1997, 
rather  than  the  90-day  comment  period 
generally  provided,  to  address  many  of 
the  labeling  issues  proposed.  The 
agency  continues  to  work  closely  with 
a  number  of  companies,  associations, 
and  other  interested  parties,  in  an  effort 
to  improve  OTC  drug  labeling 
readability  and  understandability.  Based 
on  the  far-reaching  effect  the  proposal 
will  have  on  OTC  drug  labeling  and  the 


reasons  provided  by  the  two 
manufacturers'  associations,  the  agency 
believes  that  an  extension  of  the 
comment  period  is  appropriate. 
Therefore,  the  agency  is  providing  an 
extension  of  the  period  for  comment 
until  October  6,  1997. 

Interested  persons  may,  on  or  before 
October  6,  1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed  OTC 
labeling  requirements.  Three  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  numbers  found  in 
brackets  in  the  heading  of  this 
document.  Received  coniments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  June  13. 1997. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  97-16066  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  251 
RIN  1010-AC10 

Geological  and  Geophysical  (G&G) 
Explorations  of  the  Outer  Continental 
Shelf 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule; 

SUMMARY:  This  notice  aimounces  that 
MMS  will  hold  a  meeting  to  discuss 
comments  received  on  the  proposed 
rule  entitled  Geological  and 
Geophysical  Explorations  of  the  Outer 
Continental  Shelf,  published  on 
February  11,  1997  (62  FR  6149). 
DATES:  MMS  will  hold  the  meeting  on 
July  10,  1997,  from  9:00  a.m.  to  5  p.m. 
at  the  location  listed  in  the  ADDRESSES 
section. 

ADDRESSES:  We  will  hold  the  meeting  at 
the  MMS  Gulf  of  Mexico  Region  Office, 
1201  Elmwood  Park  Boulevard,  Room 
111,  New  Orleans,  Louisiana.  For 
directions  please  call  (504)  736-0557. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  Rules  Processing  Team  at 
(703) 787-1600. 

Dated:  June  12. 1997. 
E.P.  Daoenberger, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  97-16093  Filed  6-1&-97;  8:45  am) 
BILUNO  COOE  4310-MR-M 
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architect   pa..  and 
"hams^ortation  barriers 

COMPu.ANCE  BOARD 

36  CFR  Parts  1190  and  1191 

Access-bi'-n  G.,.de  "t^s  for  Play 
Facii.ties,  Notice  oi  Meeting  of 
Regulatory  Negotiation  Committee 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 


(202)  272-5434  extension  34  (voice)  or 

(202)  272-5449  (TTY). 

Lawrence  W.  RoSee, 

Executive  Director. 

(FR  Doc.  97-16086  Filed  6-18-97;  8:45  am) 

BILLING  CODE  81S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  300 


ACTION:  Notice  of  committee  meeting.  [FRL-6843-2] 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  play  facilities  covered  by  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act.  This 
document  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public. 

DATES:  The  committee  will  meet  on: 

Tuesday,  July  8. 1997,  8:30  a.m.  to  5:00 
p.m. 

Wednesday,  July  9,  1997,  9:00  a.m.  to 
12:00  noon 

ADDRESSES:  The  committee  will  meet  at 
the  Westin  Hotel,  1400  M  Street,  NW., 
Washington,  I3C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NfW.,  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPI^MENTARY  MFOfMATIONf  In 
February  1996,  the  Access  Board 
established  a  regulatory  negotiation 
committee  to  develop  a  proposed  rule 
on  accessibility  guidelines  for  newly 
constructed  and  altered  play  facilities 
covered  by  the  Americans  with 
Disabilities  Act  and  the  Architectural 
Barriers  Act.  (61  FR  5723,  February  14. 
1996).  The  committee  will  hold  its  final 
meeting  on  the  dates  and  at  the  location 
announced  above.  The  meeting  is  open 
to  the  public.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  Individuals  with  hearing 
impairments  who  require  sign  language 
interpreters  should  contact  Peggy 
Greenwell  by  July  1. 1997,  by  calling 


National  Oil  and  Hazardous 
Substances  Pollution  Contingericy 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Hranica  landfill  site  from  the  National 
Priorities  List  and  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  Hranica  Landfill  Site 
(Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300  which  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  EPA  and  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  have 
determined  that  all  appropriate  CEKCLA 
response  actions  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before  July 
21,  1997. 

ADDRESSES:  Comments  may  be 
submitted  to  Garth  Connor,  (3HW22), 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA,  19107,  (215) 
566-3209. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  which  is  available  for  viewing  at 
the  Site  Information  Repositories  at  the 
following  locations: 
U.S.  EPA  Region  III,  Hazardous  Waste 

Technical  Information  Center,  841 

Chestnut  Building,  Philadelphia,  PA 

19107.  (215)  566-5363 


Buffalo  Township  Municipal  Building, 
109  Bear  Creek  Road,  Sarver,  PA 
19055,412)  259-2648. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Garth  Connor  (3HW22),  U.S.  EPA 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  PA.  19107,  (215)  566- 
3209. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  IntroducUon 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  III  announces  its  intent  to 
delete  the  Hranica  Landfill  Site,  Buffalo 
Township,  Butler  County,  Pennsylvania, 
from  the  National  Priorities  List  (NPL), 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  §  300.425(e)(3) 
of  the  NCP,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  from  the 
NPL  on  or  before  July  21,  1997. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  how  the  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  is 
appropriate:  or 

liii)  As  set  forth  in  the  investigative 
findings  for  the  Site,  the  release  poses 
no  significant  threat  to  public  health  or 
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the  environment  and,  therefore,  taking 
of  remedial  measures  is  not  appropriate. 

(iv)  In  addition  to  the  above,  for  all 
remedial  actions  which  result  in 
hazardous  substances,  pollutants,  or 
contaminants  remaining  at  the  site 
above  levels  that  allow  for  unlimited 
use  and  unrestricted  exposure.  CERCLA 
121(c),  42  U.S.C.  9621(c),  the  NCP  at  40 
CFR  300.430{f)(4)(ii)  and  EPA's  policy, 
OSWER  Directive  9320.2-09,  dated 
August  1995,  provide  that  a  subsequent 
review  of  the  site  will  be  conducted  at 
least  every  five  years  after  the  initiation 
of  the  first  remedial  action  at  the  Site  to 
ensure  that  the  site  remains  protective 
of  public  health  and  the  environment.  In 
the  case  of  this  Site,  EPA  conducted  a 
"five  year  review"  in  April,  1997.  Based 
on  this  review,  EPA  determined  that 
conditions  at  the  Site  remain  protective 
of  public  health  and  the  environment. 
As  explained  below,  the  Site  meets  the 
NCP's  deletion  criteria  listed  above. 
Five-year  reviews  will  continue  to  be 
conducted  at  the  site  until  no  hazardous 
substances,  pollutants,  or  contaminants 
remain  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure.  A  site  shall  not  be  deleted 
from  the  NPL  until  the  state  in  which 
the  site  is  located  has  concurred  on  the 
proposed  deletion.  40  CFR 
300.425(e)(2). 

All  sites  deleted  from  the  NPL  are 
eligible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  can  be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System.  40  CFR  300.425(e)(3). 

m.  Deletion  Procedures 

Section  300.425(e)(4)  of  the  NCP  sets 
forth  requirements  for  site  deletions  to 
assure  public  involvement  in  the 
decision.  During  the  proposal  to  delete 
a  site  from  the  NPL.  EPA  is  required  to 
conduct  the  following  activities: 

(i)  Publish  a  notice  of  intent  to  delete 
in  the  Federal  Register  and  solicit 
comment  through  a  public  comment 
period  of  a  minimum  of  30  calendar 
days; 

(ii)  Publish  a  notice  of  availability  of 
the  notice  of  intent  to  delete  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  site  that  is  proposed  for 
deletion; 

(iii)  Place  copies  of  information 
supporting  the  prop>osed  deletion  in  the 
information  repository  at  or  near  the  site 
proposed;  and, 

(iv)  Respond  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  the  comment  period 
in  a  Responsiveness  Summary. 


If  appropriate,  after  consideration  of 
comments  received  during  the  public 
comment  period,  EPA  then  publishes  a 
notice  of  deletion  in  the  Federal 
Register  and  places  the  final  deletion 
package,  including  the  Responsiveness 
Summary,  in  the  Site  repositories. 
Deletion  of  sites  from  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  stated  in 
Section  II  of  this  document, 
§  300.425(e)(3)  of  the  NCP  provides  that 
the  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future 
response. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provide's 
EPA's  rationale  for  the  proposal  to 
delete  the  Hranica  Landfill  from  the 
NPL.  The  Hranica  Landfill  comprises  15 
acres,  and  is  located  in  a  rural  area 
approximately  21  miles  north  of 
Pittsburgh  in  Buffalo  Township,  Butler 
County,  Pennsylvania.  Approximately 
thirty  years  ago,  the  Site  was  used  as  a 
landfill,  drum  disposal  area,  and 
incineration  facility.  The  Site  is 
surrounded  by  orchards,  com  fields, 
and  wooded  areas.  Buffalo  Township 
covers  23.9  square  miles  and  has  a 
population  of  approximately  6,600 
people. 

Between  1966  and  1974,  William 
Hranica  owned  and  operated  the 
facility,  which  accepted  both  municipal 
and  industrial  wastes.  Initially,  the 
wastes  were  treated  by  a  combination  of 
open  incineration  and  surface 
impoundment  storage.  Subsequently, 
liquid  wastes  were  disposed  of  by  direct 
discharge  into  surface  impoundments 
with  resultant  ground  surface  and  soil 
cover  infiltration.  Site-related 
compounds,  including  benzene,  xylene 
and  toluene,  contaminated  an  adjacent 
property  owner's  spring.  The  Site  never 
had  any  buildings  or  heavy  equipment 
and  the  hazardous  waste  drums  were 
stacked  haphazardly  across  the  Site 
property. 

Tne  Site  was  listed  on  the  EPA's 
National  Priorities  List  (NPL)  on 
September  8, 1983.  It  was  listed  as  il23 
out  of  418  sites  on  the  NPL  at  that  time, 
with  a  Hazard  Ranking  Score  of  51.94 
on  a  scale  frt)m  0  to  100.  Soon  after  the 
Site's  inclusion  on  the  NPL,  the 
Aluminum  Company  of  America 
(ALCOA)  and  PPG  Industries.  Inc. 
(PPG),  which  were  the  two  main 
generators  of  waste  at  the  Site,  signed  a 
Consent  Agreement  with  the 
Pennsylvania  Department  of 
Environmental  Resources  (PADER),  now 
the  Pennsylvania  Department  of 


Environmental  Protection  U^^UKl^J,  to 
perform  extensive  removal  activities  at 
the  Site.  These  activities  were 
performed  from  October,  1983  until 
July,  1984,  and  involved  the  removal 
and  ultimate  disposal  of  more  than 
19,000  drums  of  hazardous  waste  and 
over  4,000  cubic  yards  of  visibly- 
contaminated  soil.  Three  large  vats  of 
waste  were  also  removed  from  the  Site 
as  part  of  this  removal  action.  These 
activities  essentially  removed  the  entire 
source  of  contamination  from  the  Site. 
However,  there  were  still  soils 
remaining  onsite  which  were 
contaminated  with  site-related 
compounds. 

In  March  1987,  EPA  and  PPG  entered 
into  a  Consent  Order  requiring  PPG  to 
perform  a  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  at  the  Site. 
After  performing  the  necessary  field 
work  to  determine  the  nature  and  extent 
of  contamination  at  the  Site,  PPG 
submitted  the  Draft  RI/FS  to  EPA  and 
PADER  in  September  1989.  A  Record  of 
Decision  (ROD)  for  Operable  Unit  #1 
(OUl),  which  addressed  the  remaining 
contaminated  soils  onsite,  was  signed 
on  June  29. 1990.  The  selected  remedy 
included  a  five-acre  soil  cover  on  lead- 
contaminated  areas  of  the  Site.  All  soils 
with  lead  at  or  above  300  parts  per 
million  (ppm)  were  covered  with  a  two- 
foot  thick  soil  cover.  The  remedy  also 
called  for  deed  restrictions  on  the 
property,  an  eight-foot  fence  around  the 
perimeter  of  the  Site,  and  long-term 
ground  and  surface  water  monitoring. 

In  April  1992,  PPG  began  additional 
sampling  and  analysis  of  the  ground 
water  portion  of  the  Site  for  four 
consecutive  quarters.  After  examining 
the  results  of  this  additional  sampling, 
EPA  concluded  that  no  further  action 
was  necessary  to  protect  the  ground 
water.  A  No  Further  Action  ROD  for  the 
ground  water  portion  of  the  Site, 
Operable  Unit  #2,  was  signed  on  May 
26, 1994. 

ALCOA  and  PPG  conducted  the  site 
remediation  under  EPA  and  PADEP 
oversight.  IT  Corporation  was  hired  by 
ALCOA  and  PPG  to  do  the  Remedial 
Design  for  OUl  at  this  Site.  The  final 
remedial  design  for  OUl  was  approved 
by  EPA  on  March  17,  1993.  ERM- 
Enviroclean  was  hired  to  do  the 
Remedial  Action.  The  Remedial  Action 
began  in  June  1993,  and  was  completed 
in  October  1993.  About  3,000  tiiickloads 
of  clean  soil  were  placed  onsite  and 
compacted  during  the  Remedial  Action. 
A  five-acre  soil  cover  was  placed  on  the 
former  drum  disposal  area  and  the 
adjoining  hillside.  This  soil  cover  was 
also  graded  and  seeded.  A  recent  site 
inspection  in  October.  1996  by  the  EPA 
Remedial  Project  Manager  revealed  that 
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the  entire  soil  cover  is  now  completely 
vegetated,  and  there  are  no  barren  areas 
remaining  onsite.  The  Site  is  now 
completely  fenced  and  has  a  locked 
entrance  gate.  A  Consent  Decree  with 
the  property  owner  to  record  the  deed 
restrictions  has  been  signed,  and  the 
deed  restrictions  are  attached  to  the 
property  deed  in  the  BuUer  County 
Courthouse  in  Butler,  Pennsylvania. 

Chester  Engineers  (Chester)  was  hired 
by  PPG  in  1994  to  perform  the  site 
maintenance  and  the  long-term  ground 
water  monitoring  at  the  Site.  This  semi- 
annual sampling  has  been  an  important 
part  of  the  operation  and  maintenance  at 
the  Site.  Chester  samples  a  number  of 
locations,  both  on-and  offsite,  in  the 
Spring  and  Fall  of  each  year.  PPG 
submits  quarterly  progress  reports  to  the 
EPA  and  PADEP  describing  the  Site's 
condition  and  detailing  any  upcoming 
sampling  at  the  Site.  A  separate  report 
is  submitted  by  Chester  describing  the 
actual  sampling  results. 

A  statutory  Five- Year  Review  of  the 
selected  remedy  was  completed  on 
April  16,  1997  to  ensure  that  the  remedy 
is  still  protective  of  the  public  health 
and  the  environment.  The  next  five-year 
review  must  be  completed  by  April  30, 
2002.  Subsequent  five-year  reviews  will 
be  conducted  pursuant  to  OSWER 
Directive  9355.7-02.  "Structure  and 
Components  of  Five- Year  Reviews,"  or 
other  applicable  guidance  where  it 
exists. 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Record  of  Decision,  as  modified  and 
expanded  in  the  EPA-approved 
Remedial  Design  for  Operable  Unit#l. 
This  remedy  has  resulted  in  the 
significant  reduction  of  the  long-term 
potential  for  release  of  contaminated 
soils  to  the  surrounding  surface  soils, 
the  ambient  air  and  the  aquatic 
environment.  Human  health  threats  and 
potential  environmental  impacts  have 
been  minimized.  EPA  and  the  State  of 
Pennsylvania  find  that  the  remedies 
implemented  continue  to  provide 
adequate  protection  of  human  health 
and  the  environment. 

EPA,  with  the  concurrence  of  the 
State  of  Pennsylvania,  believes  that  the 
criteria  for  deletion  of  this  Site  have 
been  met.  Therefore,  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 

Dated:  June  5.  1997. 

Stanley  Laskowski, 

Acting  Regional  Administrator,  USEPA 
Region  HI. 

(PR  Doc.  97-15854  Filed  6-18-97;  8:45  ami 
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DEPAP^MENT  OF  THE  INi  tMiOH 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE23 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Two  Larkspurs  From 
Coastal  Northern  California 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  endangered  status 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  for  two 
plants — Delphinium  bakeri  (Baker's 
larkspur)  and  Delphinium  luteum 
(yellow  larkspur).  These  species  grow  in 
a  variety  of  habitats  including  coastal 
prairie,  coastal  scrub,  or  chaparral  in 
Sonoma  and  Marin  counties  in  northern 
California.  Habitat  loss  and  degradation, 
sheep  grazing,  road  maintenance 
activities,  and  overcollection  imperil  the 
continued  existence  of  these  plants. 
Random  events  increase  the  risk  of 
extinction  to  the  extremely  small  plant 
populations.  This  proposal,  if  made 
final,  would  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  plants. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  18, 
1997.  Public  hearing  requests  must  be 
received  by  August  4,  1997. 
ADDRESSES:  Comments  and  materials     - 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  3310  El  Camino  Avenue.  Suite 
130,  Sacramento,  California  95821- 
6340.  Comments  and  materials  received, 
as  well  as  the  supporting  documentation 
used  in  preparing  the  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp.  Sacramento  Field  Office 
(see  ADDRESSES  section)  (telephone  916/ 
979-2120;  facsimile  916/979-2128). 

SUPPLEMENTARY  INFORMATION: 

Background 

Delphinium  bakeri  (Baker's  larkspur) 
and  D.  luteum  (yellow  larkspur)  were 
found  historically  in  coastal  prairie, 
coastal  scrub,  or  chaparral  habitats. 
Urban  development,  agricultural  land 
conversion,  or  livestock  grazing  have 
destroyed  much  of  the  habitat  and 
extirpated  numerous  populations  of 
these  two  plants  in  coastal  Marin  and 


Sonoma  Counties  in  northern  California. 
The  historical  range  of  Delphinium 
bakeri  and  D.  luteum  did  not  extend 
beyond  coastal  Marin  and  Sonoma 
counties. 

Ewan  (1942)  described  Delphinium 
bakeri  based  on  type  material  collected 
by  Milo  Baker  in  1939  from  "Coleman 
Valley,  Sonoma  Co.,  California."  In  the 
most  recent  treatment.  Wamock  (1993) 
retained  the  taxon  as  a  full  species. 
Historically,  D.  bakeri  was  known  from 
Coleman  Valley  in  Sonoma  County  and 
from  a  site  near  Tomales  in  Marin 
Coimty.  Delphinium  bakeri  occurs  on 
decomposed  shale  within  the  coastal 
scrub  plant  community  from  400  to  500 
feet  (ft)  (120  to  150  meters  (m)  in 
elevation  (California  Natural  Diversity 
Database  (CNDDB)  1994). 

Delphinium  bakeri  is  a  perennial  herb 
in  the  buttercup  family  (Ranunculaceae) 
that  grows  from  a  thickened,  tuber-like, 
fleshy  cluster  of  roots.  The  stems  are 
hollow,  erect,  and  grow  to  65 
centimeters(cm)  (26  inches  (in.))  tall. 
The  shallowly  5-parted  leaves  occur 
primarily  along  the  upper  third  of  the 
stem  and  are  green  at  the  time  the  plant 
flowers.  The  flowers  are  irregularly 
shaped.  The  five  sepals  are 
conspicuous,  bright  dark  blue  or 
purplish,  with  the  rear  sepal  elongated 
into  a  spur.  The  inconspicuous  petals 
occur  in  two  pairs.  The  lower  pair  is 
oblong  and  blue-purple;  the  upper  pair 
is  oblique  and  white.  Seeds  are 
produced  in  several  dry,  many-seeded 
fruits  which  split  open  at  maturity  on 
only  one  side  (i.e.,  several  follicles). 
Delphinium  bakeri  flowers  from  April 
through  May  (Wamock  1993). 

Habitat  conversion  to  agricultural 
land,  grazing,  and/or  roadside 
maintenance  activities  have  extirpated 
occurrences  in  Marin  and  Sonoma 
counties  (California  Department  of  Fish 
and  Game  (CDFG)  1994).  The  only 
known  remaining  population,  with  a 
total  of  about  35  individuals,  is  found 
on  a  steep  road  bank  in  Marin  County 
that  is  subject  to  road  work, 
overcollection.  and  sheep  grazing. 
Because  of  its  extreme  range  restriction 
and  small  population  size,  the  plant  also 
is  vulnerable  to  extinction  from  random 
events,  such  as  fire  or  insect  outbreaks 
(CNDDB  1994).  California  Department  of 
Fish  and  Game  (CDFG)  (1994)  reported 
the  trend  of  the  species  is  one  of 
decline. 

Heller  (1903)  described  Delphinium 
luteum  based  on  type  material  collected 
from  "grassy  slopes  about  rocks,  near 
Bodega  Bay,  along  the  road  leading  to 
the  village  of  Bodega"  in  Sonoma 
County.  Although  jepson  (1970) 
reduced  D.  luteum  to  a  variety  of  D. 
nudicaule,  it  is  currently  recognized  as 
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a  full  species  (VVamock  1993). 
Delphinium  luteum  occurs  on  rocky 
areas  within  coastal  scrub  plant 
community,  including  areas  with  active 
rock  slides,  from  sea  level  to  300  feet 
(100  m)  in  elevation  (Guerrant  1976). 

Delphinium  luteum  is  a  perennial 
herb  in  the  buttercup  family 
(Ranunculaceae)  that  grows  from  Bbrous 
roots  to  55  cm  (22  in.)  tall.  The  leaves 
are  mostly  basal,  fleshy,  and  green  at  the 
time  of  flowering.  The  flowers  are 
cornucopia-shaped.  The  five 
conspicuous  sepals  are  bright  yellow, 
with  the  posterior  sepal  elongated  into 
a  spur.  The  inconspicuous  petals  occur 
in  two  pairs.  The  upper  petals  are 
narrow  and  unlobed;  the  lower  petals 
are  oblong  to  ovate.  The  fruit  is  a 
follicle.  Delphinium  luteum  flowers 
from  March  to  May. 

Never  widely  distributed,  historical 
populations  of  Delphinium  luteum  have 
been  partially  or  entirely  extirpated  by 
rock  quarrying  activities,  over- 
collecting,  residential  development,  and 
sheep  grazing,  resulting  in  the  species 
now  being  even  more  narrowly 
distributed  (Guerrant  1976;  CNDDB 
1994;  Betty  Guggolz,  Milo  Baker 
Chapter,  California  Native  Plant  Society 
(CNPS)  pers.  conmi.  1995).  The  two 
remaining  populations  near  Bodega, 
both  on  private  land,  total  fewer  than  50 
plants.  Development,  overcoUection, 
and  sheep  grazing  in  addition  to  their 
small  isolated  nature  makes  them 
susceptible  to  random  events  (CNDDB 
1994;  Betty  Guggolz,  pers.  comm.  1995). 
CDFG  (1994)  reported  the  species  is 
declining. 

Previous  Federal  Action 

Federal  government  actions  on  the 
two  plants  began  as  a  result  of  section 
12  of  the  original  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Delphinium  bakeri 
and  D.  luteum  as  endangered  species. 
The  Service  published  a  notice  on  July 
1,  1975  (40  FR  27823),  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(bH3)  of  the  Act)  and  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein.  The  above  two  taxa 
were  included  in  the  July  1, 1975, 
notice.  On  June  16,  1976,  the  Service 
published  a  proposal  (41  FR  24523)  to 
determine  approximately  1,700  vascular 


plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1,  1975,  Federal 
Register  publication.  Delphinium  bakeri 
and  D.  luteum  were  included  in  the  June 
16,  1976,  Federal  Register  document. 

General  conunents  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978,  notice 
(43  FR  17909).  The  Endangered  Species 
Act  Amendments  of  1978  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  notice  (44  FR  70796),  the  Service 
published  a  notice  of  withdrawal  of  the 
June  6,  1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Delphinium  bakeri  and  D. 
luteum  as  category  1  candidates  for 
Federal  listing.  Category  1  taxa  were 
those  species  for  which  the  Service  had 
on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
On  November  28,  1983,  the  Service 
published  a  supplement  to  the  Notice  of 
Review  (48  FR  53640).  This  supplement 
changed  Delphinium  bakeri  and  D. 
luteum.  from  category  1  to  category  2 
candidates.  Category  2  taxa  were  those 
species  for  which  data  in  the  Service's 
possession  indicate  listing  is  possibly 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  were  not  currently  known  or  on 
file  to  support  proposed  rules. 

The  plant  notice  was  revised  again  on 
September  27,  1985  (50  FR  39526). 
Delphinium  bakeri  and  D.  luteum.  were 
again  included  as  category  2  candidates. 
Another  revision  of  the  plant  notice  was 
published  on  February  21,  1990  (55  FR 
6184).  In  this  revision  Delphinium 
bakeri  and  D.  luteum  were  included  as 
category  1  candidates.  The  Service  made 
no  changes  to  the  status  of  the  two 
species  in  the  plant  notice  published  on 
September  30,  1993  (58  FR  51144).  On 
February  28, 1996,  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 
2  species  as  candidates.  Both  species 
were  listed  as  candidates  in  the 
February  28,  1996.  Notice  of  Review. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 


all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Delphinium  bakeri  and  D. 
luteum.,  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
On  October  13,  1982,  the  Service  found 
that  the  petitioned  listing  of  these 
species  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordtmce  with  section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(I)  of  the  Act.  The 
finding  was  reviewed  aimually  in 
October  of  1983  through  1994. 
Publication  of  this  proposal  constitutes 
the  final  finding  for  the  petitioned 
action.  Processing  of  this  rule  is  a  Tier 
3  activity  under  the  current  listing 
priority  guidance  (61  FR  64480). 

Summary  of  Factors  ACEecting  the 

Species 

Section  4  of  the  Act  (U.S.C.  1533)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). . 
These  factors  and  their  application  to 
Delphinium  bakeri  Ewan  (Baker's 
larkspur)  and  Delphinium  luteum  Heller 
(yellow  larkspur)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Historically,  the  habitat  of  Delphinium 
bakeri  was  eliminated  by  agricultural 
conversion  to  grainfields  (Ewan  1942). 
Threats  to  the  lone  remaining  site  of  D. 
bakeri  are  discussed  under  Factors  B 
through  E.  Of  the  two  remaining 
populations  of  Delphinium  luteum,  the 
one  located  at  an  old  rock  quarry  site 
near  Bodega  has  been  partially 
destroyed  and  fragmented  by  historical 
quarry  activities.  The  nimiber  of  plants 
remaining  at  this  site  continues  to 
decline.  Population  numbers  were 
between  100  to  200  plants  in  1978  (Ed 
Guerrant,  Berry  Botanic  Garden,  pers. 
comm.  1995),  hut  recent  counts  indicate 
that  only  30  to  40  individuals  remain  (B. 
Guggolz,  pers.  comm.  1995).  The  other 
extant  site  has  fewer  than  10  remaining 
individuals.  A  historical  site  near  the 
town  of  Graton  had  been  converted  to 
residential  uses  by  1987  (CNDDB  1994). 
Urban  development,  and  its  associated 
recreational  activities,  continue  to 
threaten  both  remaining  populations  (B. 
Guggolz,  pers.  comm.  1995). 
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B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  a  threat  for 
both  species.  In  1992,  all  the  follicles 
were  collected  from  the  plants  at  the 
only  known  site  of  Delphinium  bakeri 
(CDFG  1993).  Due  to  its  distinctive 
yellow  flowers,  which  is  uncommon  for 
larkspurs,  D.  luteum  is  of  horticultural 
interest.  Collecting  is  thought  to  have 
extirpated  at  least  one  occurrence  of 
Delphinium  luteum  located  southwest 
of  Tomales  (CNDDB  1994). 
Additionally,  some  of  the  historical 
decline  to  D.  luteum  can  be  attributed  to 
collecting.  Delphinium  luteum  was 
offered  in  horticultural  trade  journals 
(as  a  plant  to  order)  during  the  1940's 
and  1950's  (Michael  Wamock,  Sam 
Houston  University,  pers.  comm.  1994). 
Plants  can  still  be  procured  from  a  local 
nursery  (their  seed  source  is  not  from 
the  wild).  Both  populations  of  D.  luteum 
are  close  to  residential  areas  and  are 
subject  to  collecting.  Unrestricted 
collecting  for  scientific  or  horticultural 
purposes  or  excessive  visits  by 
individuals  interested  in  seeing  rare 
plants  could  result  from  increased 
publicity  as  a  result  of  this  proposal. 

C.  Disease  or  predation.  The  single 
population  of  Delphinium  bakeri  which, 
unlike  most  other  species  in  the  genus 
does  not  appear  to  be  poisonous  to 
livestock  (Ewan  1942),  may  be 
threatened  by  sheep  grazing  (CNDDB 
1994).  The  few  remaining  individuals 
(approximately  35)  are  extremely 
vulnerable  to  impacts  that  otherwise 
might  not  be  significant.  Although  D. 
luteum  has  persisted  at  two  sties  with 
sheep  grazing  for  many  decades, 
because  of  the  very  low  number  of 
individuals  in  the  population,  any  loss 
of  flowers  and/or  seeds  could 
significantly  reduce  chances  for  the  long 
term  survival  of  this  species  (see  Factor 
E). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  Fish  and  Game  Commission 
has  listed  Delphinium  bakeri  and 
Delphinium  luteum  as  rare  species 
under  the  California  Endangered 
Species  Act  (Chapter  1.5  sec.  2050  et 
seq.  of  the  California  Fish  and  Game 
Code  and  Title  14  California  Code  of 
Regulations  section  670.2).  Listing  by 
the  Stale  of  California  requires 
individuals  to  obtain  a  management 
agreement  with  the  CDFG  to  possess  or 
"take"  a  listed  species.  Although  the 
"take"  of  State-listed  plants  is 
prohibited  (California  Native  Plant 
Protection  Act,  Chapter  10  section  1908 
and  California  Endangered  Species  Act, 
Chapter  1.5  section  2080),  State  law 
exempts  the  taking  of  such  plants  via 
habitat  modification  or  land  use  changes 


by  the  owner.  After  CDFG  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property,  State  law 
requires  that  the  land  owner  notify  the 
agency  "at  least  10  days  in  advance  of 
changing  the  land  use  to  allow  salvage 
of  such  a  plant"  (Native  Plant  Protection 
Act,  Chapter  10  section  1913). 

The  California  Environmental  Quality 
Act  (CEQA)  (chapter  2  section  21050  et 
seq.  of  the  California  Public  Resources 
Code)  requires  a  full  disclosure  of  the 
potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  are  not  given  the  same 
protection  as  those  species  that  are 
officially  listed  with  the  State  or  Federal 
govenunents.  Once  significant  efi^ects 
are  identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species.  Protection  of  listed 
species  through  CEQA  is  therefore 
dependent  upon  the  discretion  of  the 
agency  involved.  In  addition,  revisions 
to  CEQA  guidelines  have  been  proposed 
which,  if  implemented,  may  weaken 
protections  for  threatened,  endangered, 
and  other  sensitive  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
remaining  population  of  Delphinium 
luteum  at  the  rock  quarry  may  be 
threatened  by  users  of  a  trail  associated 
with  the  extension  of  an  existing  golf 
course  into  the  current  scenic  easement 
that  exists  on  this  site  (B.  Guggolz,  pers. 
comm.  1995).  At  this  site,  the  Bodega 
Harbor  landowners  association  is 
proposing  to  build  an  equipment  storage 
shed  and  a  public  trail  that  would  be 
close  to  the  remaining  plants.  Although 
the  proposed  storage  equipment  shed 
would  be  located  on  degraded  habitat 
and  would  have  no  direct  impact  on  the 
population,  the  public  trail  would  run 
near  the  population.  The  proximity  of 
the  trail  to  the  plants  would  increase  the 
threat  from  collection  (see  Factor  B). 

The  remaining  population  of 
Delphinium  bakeri  occurs  on  a  steep 


road  bank  that  is  along  side  of  a  county 
road  in  Marin  County.  Some  potential 
exists  for  spraying  and  road 
maintenance  activities  that  could  be 
detrimental  to  this  species  due  to  the 
extremely  low  number  of  individuals 
left.  The  degree  to  which  these  activities 
place  the  population  at  risk  is  uncertain. 

Because  few  populations  and/or 
individuals  remain,  both  plant  species 
proposed  herein  likely  are  threatened  by 
genetic  drift.  Delphinium  bakeri  has  one 
population  consisting  of  35  plants. 
Delphinium  luteum  has  two 
populations,  totaling  fewer  than  50 
plants.  Small  populations  often  are 
subject  to  increased  genetic  drift  and 
inbreeding  as  consequences  of  their 
small  populations  (EUstrand  and  Elam 
1993).  A  loss  of  genetic  variability,  and 
consequent  reduction  in  genetic  fitness 
affords  less  chance  of  any  species  to 
successfully  adapt  to  environmental 
change  (EUstrand  and  Elam  1993). 

The  combination  of  few,  small 
populations,  narrow  range  and 
restricted  habitat,  make  these  two  plant 
species  susceptible  to  destruction  of  all 
or  a  significant  part  of  any  population 
from  random  events,  such  as  fire, 
drought,  disease,  or  other  occurrences 
(Shaffer  1981,  Primack  1993).  Random 
events  causing  population  fluctuations 
or  even  population  extirpations  are  not 
usually  a  concern  imtil  the  number  of 
individuals  or  geographic  distribution 
becomes  very  limited,  which  is  the  case 
for  both  these  species  (Primack  1993). 
Once  a  plant  population  becomes  so 
reduced  due  to  habitat  destruction  and 
fiagmentation,  the  remnant  population 
has  a  higher  probability  of  extinction 
frt)m  random  events. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  two  species  in  determining  to 
propose  this  rule.  Habitat  loss  and 
degradation,  sheep  grazing,  inadequate 
regulatory  mechanisms,  naturally 
occurring  events,  small  plant 
populations,  road  maintenance 
activities,  and  overcoUection  imperil  the 
continued  existence  of  these  plants. 
Delphinium  bakeri  has  one  population 
with  a  total  of  35  plants.  Delphinium 
luteum  has  two  small  populations  with 
a  total  of  fewer  than  50  plants.  Both 
plant  species  are  in  danger  of  extinction 
throughout  all  of  their  range,  and  the 
preferred  action  is  therefore  to  list 
Delphinium  bakeri  and  Delphinium 
luteum  as  endangered.  Other 
alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  them  or  listing  them  as 
threatened  would  not  provide  adequate 
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protuLUon  and  would  not  be  consistent 
with  the  Act. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (1)  Essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Delphinium  bakeri  and 
Delphinium  luteum  at  this  time.  Service 
regulations  (50  CFR  424.12(4Ul))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  sp>ecies. 

As  discussed  under  Factors  B  in 
"Summary  of  Factors  Affecting  the 
Species"  overutilization  has  been 
documented  and  threatens  both  plant 
species.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  would  make  these 
plants  more  vulnerable  to  incidents  of 
collection  and,  therefore,  could 
contribute  to  the  decline  of  these 
species  and  increase  enforcement 
problems.  The  listing  of  these  species  as 
endangered  also  publicizes  the  rarity  of 
these  plants  and,  thus,  can  make  these 
plants  attractive  to  researchers  or 
collectors  of  rare  plants. 

Furthermore,  critical  habitat 
designation  for  Delphinium  bakeri  and 
Delphinium  luteum  is  not  prudent  due 
to  lack  of  benefit.  Because  the  two  plant 
species  are  limited  to  a  few  locations 
entirely  on  private  land,  any  action  that 
would  adversely  modify  critical  habitat 
also  would  jeopardize  the  species.  The 


designation  of  critical  habitat  therefore 
would  not  provide  additional  benefit  for 
these  species  beyond  the  protection 
afforded  by  listing. 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
recovery  process  and  through  section  7. 
The  Service  believes  that  Federal 
involvement  in  the  areas  where  these 
plants  occiu-  can  be  identified  without 
the  designation  of  critical  habitat.  For 
the  reasons  discussed  above,  the  Service 
Gnds  that  the  designation  of  critical 
habitat  for  these  plants  is  not  prudent  at 
this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequenUy,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Listing  these  two  plants  would 
provide  for  development  of  a  recovery 
plan  (or  plans)  for  them.  Such  plan(s) 
would  bring  together  both  State  and 
Federal  efforts  for  conservation  of  the 
plants.  The  plan(s)  would  establish  a 


firamework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  two 
plants.  Additionally,  pursuant  to  section 
6  of  the  Act,  the  Service  would  be  able 
to  grant  funds  to  affected  states  for 
management  actions  promoting  the 
protection  and  recovery  of  these  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  act 
prohibits  malicious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction,  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  state 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effiect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  None  of  the  occurrences  of  the 
two  species  occiu  on  public  (Federal) 
lands.  Collection,  damage  or  destruction 
of  these  species  on  Federal  lands  is 
prohibited,  although  in  appropriate 
cases  a  Federal  endangered  species 
permit  may  be  issued  to  allow  collection 
for  scientific  or  recovery  purposes.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
California  State  law  or  regulations  or  in 
violation  of  State  criminal  trespass  law. 

Activities  that  are  unlikely  to  violate 
section  9  include  livestock  grazing, 
cletuing  a  defensible  space  for  fire 
protection  around  one's  personal 
residence,  and  landscaping  (including 
irrigation),  around  one's  personal 
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residence.  Questions  regarding  whether 
specific  activities  will  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the 
Sacramento  Field  Office  (see  ADDRESSES 
section). 

The  Act  and  50  CFR  17.62  and  17.63 
for  endangered  plants,  and  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
plants  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  or  the  species. 
For  threatened  plants,  permits  also  are 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  It  is  anticipated  few 
trade  permits  would  ever  be  sought  or 
issued  for  the  three  species  because  the 
species  are  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  regarding  listed  species  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Endangered 
Species  Permits,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (phone 
503/231-2063,  facsimile  503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited.  The 
Service  will  follow  its  current  peer 
review  policy  (59  FR  34270)  in  the 
processing  of  this  rule.  Comments 
particularly  are  sought  concerning: 

ul 


(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Delphinium 
bakeri  and  D.  luteum; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  U.  S.  Fish  and 
Wildlife  Service,  Sacramento  Office, 
2800  Cottage  Way,  Room  E-1803, 
Sacramento,  CA  95825-1846. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 


Required  Determinatioiis 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author  The  primary  author  of  this 
proposed  rule  is  Kirsten  Tarp,  U.S.  Fish 
and  Wildlife  Service,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  SUt.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants, 
(h)*  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


r\ 

Delphlniurti  bakeri . 
Delphinium  luteum 


Baker's  larkspur U.S.A  (CA)  Ranurxnjiaceae  E 

yeilow  larkspur U.S.A.  (CA)  Ranunculaceae E 


NA 
NA 


NA 
NA 
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Dated:  April  28, 1097. 
lohn  G.  Rogers, 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  97-15927  Filed  6-18-97;  8:45  am) 
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^  and  Threatened  Wildlife 
Withdrawal  of  Proposed 
Arctostaphylos  Imbricata 
Mountain  Manzanita)  as 


AGENCY:  Fish  and  Wildlife  Service. 

Ulterior. 

ACnON:  Proposed  rule;  withdrawal. 

r  MMARY:  The  U.  S.  Fish  and  Wildlife 
^^, .  ice  (Service)  withdraws  the 
proposal  to  list  Arctostaphylos 
imbricata  (San  Bruno  Mountain 
manzanita)  as  a  threatened  species 
luider  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  This 
determination  is  based  on  evaluation  of 
comments  and  additional  information 
received  subsequent  to  publication  of 
the  proposed  rule.  Provisions  of  the  San 
Bruno  Mountain  Habitat  Conservation 
Plan  (HCP)  pertaining  to  management 
for  the  conservation  oiA.  imbricata 
have  been  clarified.  Other  threats 
identified  in  the  proposed  rule 
pertaining  to  fire  frequency  and 
overutilization  for  horticultural 
purposes  are  no  longer  considered  to 
pose  a  significant  risk  to  the  survival  of 
the  species.  Thus,  protection  under  the 
Act  is  unnecessary  at  this  time. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service.  3310  El 
Camino  Ave.,  Sacramento,  California 
95821-6340. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  Windham,  at  the  above  address  or 
bv  telephone  at  (916)  979-2725. 

SUPPLEMENTARY  INFORMATKM: 

Background 

Alice  Eastwood  (1931)  originally 
described  Arctostaphylos  imbricata  in 
1931,  based  on  material  collected  from 
the  San  Bruno  Hills  in  1915.  Until  1967, 
various  authors  either  synonymized  A. 
imbricata  with  A.  andersonii  (Jepson 
1939).  or  considered  it  to  be  a  variety  of 
A.  andersonii  (Adams  in  McMinn  1935). 


Roof  (1967)  followed  Eastwood's 
treatment  and  acknowledged  A. 
imbricata  as  a  distinct  species.  Wells 
(1988)  recognized  A.  montariensis  as  a 
subspecies  of  A.  imbricata  which,  under 
the  rules  of  botanical  nomenclature, 
automatically  created  the  name 
(autonym)  A.  imbricata  ssp.  imbricata. 
He  has  since  revised  his  treatment  of 
California  Arctostaphylos  to  recognize 
A.  imbricata  as  a  distinct  species  (Wells 
1993). 

Arctostaphylos  imbricata  is  a  low, 
spreading,  evergreen  shrub  of  the  heath 
family  (Ericaceae)  that  lacks  a  basal 
burl.  Attaining  a  height  of  20 
centimeters  (8  inches),  this  highly 
branched  shrub  forms  mats  up  to  about 
6  meters  (m)  (6  yards)  in  diameter.  The 
bright  green,  oblong  to  ovate  leaves  are 
hairless,  except  on  the  midrib,  and 
densely  overlapping.  Small,  white,  urn- 
shaped  flowers  appearing  fixjm  February 
to  May  are  densely  clustered  at  the  end 
of  branchlets.  After  fire,  A.  imbricata 
regenerates  from  seed  instead  of 
resprouting  from  a  basal  burl. 
Arctostaphylos  imbricata  can  be 
distinguished  from  other  members  of 
the  genus  by  its  prostrate  form,  its 
shorter,  densely  arranged  leaves,  and  its 
compact  Qower  clusters  (Roof  1967). 

Arctostaphylos  imbricata  is  restricted 
to  San  Bruno  Mountain  in  northern  San 
Mateo  County.  On  San  Bruno  Mountain, 
six  small  colonies  comprise  one 
population  which  covers  approximately 
2.3  hectares  (5.6  acres)  (V.  Harris, 
Thomas  Reid  Associates,  in  litt.  1993;  R. 
Cankin,  San  Mateo  County  Planning 
Department,  in  litt.  1994).  The  most 
abundant  colony  has  400  to  500  plants; 
other  colonies  have  as  few  as  3  plants 
(R.  Cankin,  pers.  comm.  1993;  R. 
Cankin,  in  litt.  1994).  The  plant  grows 
on  rocky,  exposed  areas  such  as  open 
ridges  within  coastal  scrub  or  manzanita 
scrub  vegetation  at  an  elevation  range  of 
275  to  365  m  (900  to  1,200  feet).  Where 
it  occurs,  it  is  the  dominant  plant 
species,  and  may  be  associated  with 
Baccharis  pilularis  (coyote  brush), 
Vaccinium  ovatum  (huckleberry), 
Rhamnus  califomica  (coffeeberry),  and 
Arctostaphylos  uva-ursi  var. 
suborbiculata  (bearberry)  (California 
Department  of  Fish  and  Came  1988). 
Arctostaphylos  imbricata  has  never 
been  known  from  more  than  the  single 
population  of  six  colonies  that  occurs 
today.  Five  of  the  six  colonies  occur  on 
land  owned  by  the  San  Mateo  County 
Department  of  Parks  and  Recreation;  the 
sixth  colony  is  privately  owned 
(Thomas  Reid  Associates  1991).  All 
colonies  are  located  within  the  San 
Bruno  Mountain  HOP  boundaries. 


Finding  and  Withdrawal 

The  proposed  rule  to  list 
Arctostaphylos  imbricata  as  threatened 
(October  4,  1994;  59  FR  50550),  stated 
that  the  San  Bruno  Mountain  HCP,  a 
planning  effort  under  management  and 
implementation  by  San  Mateo  County 
and  their  consultant,  Thomas  Reid  and 
Associates,  identifies  A.  imbricata  as  a 
"species  of  concern"  but  that  the  HCP 
does  not  identify  any  species-specific 
management  actions  for  this  species. 
Since  publication  of  the  proposed  rule, 
provisions  of  the  HCP  pertaining  to 
management  for  the  conservation  of  A. 
imbricata  have  been  clarified.  The  HCP 
preserves  most  of  the  mountain  and 
provides  monitoring  and  management 
for  a  number  of  rare  plant  and  animal 
species,  including  A.  imbricata.  In 
addition,  threats  identified  in  the 
proposed  rule  pertaining  to  fire 
frequency  and  overutilization  for 
horticultural  purposes  are  no  longer 
considered  to  pose  a  significant  risk  to 
the  survival  of  the  species.  For  these 
reasons,  the  Service  now  believes  the 
plant  is  adequately  conserved. 

Previous  Federal  Action 

On  December  15,  1980,  the  Service 
published  in  the  Federal  Register  an 
updated  Notice  of  Review  for  plants 
(45  FR  82480)  which  included 
Arctostaphylos  imbricata  as  a  category  1 
candidate  for  Federal  listing.  Category  1 
taxa  were  formerly  defined  as  texa  for 
which  the  Service  had  on  file  sufficient 
information  on  status  and  threats  to 
support  issuance  of  a  listing  proposal. 
Arctostaphylos  imbricata  retained 
category  1  status  in  revised  plant  notices 
published  on  September  27, 1985  (50  FR 
39526).  February  21,  1990  (55  FR  6184), 
and  September  30,  1993  (58  FR  51144). 

A  proposal  to  list  Arctostaphylos 
imbricata  as  threatened  and  Lessingia 
germanorum  as  endangered  was 
published  in  the  Federal  Register  on 
October  4, 1994  (59  FR  50550).  This 
notice  of  withdrawal  of  the  proposal  to 
list  A.  imbricata  is  published 
concurrently  in  the  Federal  Register 
with  the  final  rule  listing  L. 
germanorum  as  endangered  in  order  to 
resolve  the  listing  status  of  both  species. 
Processing  the  final  listing  decisions  on 
these  two  species  follows  the  Service's 
listing  priority  guidance  published  in 
the  Federal  Register  on  December  5, 
1996  (61  FR  64475). 

Summary  of  Comments  and 
Recommendations 

In  the  October  4, 1994,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
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that  would  contribute  to  the 
development  of  a  final  decision 
document.  Appropriate  Federal  and 
State  agencies,  county  and  city 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment.  In 
accordance  with  Service  policy 
published  on  July  1, 1994  (59  FR 
34270),  the  Service  solicited  comments 
firom  three  appropriate  and  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  proposed  rule.  A 
newspaper  notice  of  the  proposed  rule 
was  published  in  the  San  Francisco 
Chronicle  on  October  19,  1994,  which 
invited  general  public  comment.  A  60- 
day  comment  period  closed  on 
December  4,  1994. 

The  Service  received  eight  letters  of 
comment.  No  requests  for  public 
hearings  were  received.  Because  the 
proposed  rule  included  both 
Arctostaphylos  imbricata  and  Lessingia 
gennanonim,  only  comments  pertaining 
to  A.  imbricata  are  discussed  here. 
Coipments  and  issues  pertaining  to  L. 
germanonim  are  discussed  in  a  separate 
Federal  Register  notice  published 
concurrently  with  this  notice. 

Of  the  eight  people  who  submitted 
comments,  three  were  neutral  and  four 
supported  the  listing  of  Arctostaphylos 
imbricata.  The  eighth  respondent 
opposed  the  listing  of  A.  imbricata  on 
the  grounds  that  listing  was  premature 
at  the  time  and  recommended  that  it  be 
retained  as  a  candidate  species.  As 
previously  indicated,  the  listing 
proposal  for  A.  imbricata  is  being 
withdrawn  in  this  notice.  A  candidate  is 
a  species  for  which  the  Service  has  on 
file  sufficient  information  on  the  status 
and  threats  to  the  species  to  support 
issuance  of  a  listing  proposal.  Therefore, 
upon  the  withdrawal  of  the  proposal  to 
list,  A.  imbricata  cannot  be  maintained 
as  a  candidate. 

One  commenter  indicated  that 
designation  of  critical  habitat  would  aid 
in  protection  of  rare  plants.  Because  the 
proposed  rule  for  Arctostaphylos 
imbricata  is  being  withdrawn,  this  issue 
is  moot  with  respect  to  this  species. 
Another  commenter  suggested  that  the 
effects  of  microwave  facilities  on  San 
Bruno  Mountain  might  pose  a  threat  to 
the  species.  The  Service  is  not  aware  of 
any  data  to  support  this  contention  and 
no  evidence  was  provided  by  the 
commenter. 

The  combined  threats  of  senescence 
(growing  old,  dying)  of  plants  and  lack 
of  reproduction  due  to  the  prolonged 
absence  of  fire  described  in  the 
proposed  rule  were  considered  by 
another  commenter  to  be  unsubstantial. 
After  reviewing  the  available 


information,  the  Service  concurs.  More 
detail  on  this  issue  is  provided  in  the 
discussion  of  Factor  E  in  the  "Summary 
of  Factors  Affecting  the  Species"  section 
below. 

Only  one  of  the  three  independent 
and  appropriate  specialists  provided 
comments  on  the  proposal  to  list 
Arctostaphylos  imbricata.  This  reviewer 
concurred  with  all  of  the  comments 
made  in  the  proposed  rule  concerning 
the  status,  threats,  and  potential  threats 
to  the  species  and  supported  listing  as 
proposed.  The  reasons  for  the  Service's 
decision  to  withdraw  its  proposal  to  list 
A.  imbricata,  in  opposition  to  this 
specialist's  recommendation,  are 
explained  in  the  following  section. 

Summary  of  Factors  A£Eecting  the 

dpCClGS 

Section  4(a)(1)  of  the  Act  requires  the 
Service  to  consider  five  factors  when 
determining  whether  to  list  a  species  as 
threatened  or  endangered.  These  factors, 
and  their  application  to  the  Service's 
decision  to  withdraw  the  proposal  to  list 
Arctostaphylos  imbricata  Eastw.  (San 
Bruno  Mountain  manzanita),  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  No 
threats  to  Arctostaphylos  imbricata  were 
identified  under  this  factor  in  the 
proposed  rule,  nor  were  any  such 
threats  identified  by  commenters  on  the 
rule.  None  of  the  colonies  are  threatened 
by  development  permitted  under  the 
San  Bruno  Mountain  HCP.  The  Service 
believes  that  no  threats  exist  to  the 
species'  habitat  or  range. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  proposed  rule  cited 
overutilization  for  horticultural 
purposes  as  a  potential  threat  to 
Arctostaphylos  imbricata.  In  1991, 
cuttings  were  taken  from  plants  located 
at  Kamchatka  Point  on  San  Bruno 
Mountain.  The  remnant  surviving 
portions  of  the  plants  showed  evidence 
that  the  clippings  were  performed  with 
horticultural  expertise  (Doug  Heisinger, 
Park  Ranger,  San  Mateo  County  Park, 
pers.  comm.  1993).  Some  A.  imbricata 
individuals  being  sold  at  local  plant 
sales  may  have  originated  from 
clippings  from  the  natural  population 
(Paul  Reeberg,  pers.  comm.  1993).  The 
Service  now  concludes  that,  although 
such  actions  are  inappropriate  and 
illegal  (under  both  the  California 
Endangered  Species  Act  and  the 
California  Native  Plant  F*rotection  Act), 
infrequent  pruning  does  not  currently 
constitute  a  significant  threat  to  the 
survival  of  the  species. 


C.  Disease  orpredation.  No  known 
threats  from  disease  or  predation  were 
identified  in  the  proposed  rule.  The 
Service  has  no  new  information  on 
threats  from  these  factors. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  proposed 
rule  stated  that  Arctostaphylos 
imbricata  derived  limited  protection 
from  the  San  Bruno  Mountain  HCP,  but 
that  no  species-specific  management 
actions  (or  A.  imbricata  are  identified  in 
the  HCP  and  none  have  been 
implemented.  After  publication  of  the 
proposed  rule,  the  HCP  Trustees 
informed  the  Service  that  the  San  Bruno 
Mountain  HCP  provides  for  monitoring 
and  management  of  populations  of  all 
rare  plants  occurring  on  the  mountain 
including  A.  imbricata.  Moreover,  the 
HCP  Trustees  have  agreed  and 
committed  to  an  aimual  budget  for  rare 
plant  monitoring  and  management.  Any 
specific  management  activities 
recommended,  such  as  controlled 
burning  (see  Factor  E  below),  will  be 
carried  out  under  the  HCP.  Present 
management  for  A.  imbricata  includes 
alien  plant  control.  The  Trustees  have 
also  expressed  a  willingness  to  meet  and 
work  with  Service  biologists  to  identify 
and  implement  any  sp)ecific 
management  actions  necessary  for  the 
conservation  of  the  species  (V.  Harris,  in 
litt.  1996). 

Arctostaphylos  imbricata  is  listed  as 
endangered  under  the  California 
Endangered  Species  Act  (Chapter  1.5 
section  2050  et  seq.  of  the  California 
Fish  and  Game  Code  and  Title  14 
California  Code  of  Regulations  670.2). 
The  proposed  rule  stated  that,  although 
both  the  California  Endangered  Species 
Act  and  the  California  Native  Plant 
Protection  Act  prohibit  the  "take"  of 
State-hsted  plants  (California 
Endangered  Species  Act,  Chapter  1.5 
section  2080  and  California  Native  Plant 
Protection  Act,  Chapter  10  section 
1908),  State  law  exempts  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  changes  by  the  owner  provided 
notification  requirements  are  satisfied. 
The  Service  concluded  that  this 
exemption  renders  State  law  inadequate 
to  protect  A.  imbricata  from  extinction. 
The  Service  believes  that  the 
inadequacy  of  State  law  in  protecting  A. 
imbricata  is  no  longer  an  issue  because 
protection  of  the  species  is  provided  by 
the  San  Bruno  Mountain  HCP. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Service  indicated  in  the  proposed  rule 
that  Arctostaphylos  imbricata  is  a  fire- 
adapted  plant  that,  following  a  fire, 
regenerates  entirely  from  seed  and  does 
not  resprout  from  a  basal  burl.  Keeley 
(1977)  labeled  plants  employing  this 
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type  of  post-fire  reproductive  strategy 
"obligate-seeders."  The  Service  also 
implied  in  the  proposed  rule  that  fire, 
which  can  remove  competing  vegetation 
and  counter  mechanisms  that  prevent 
seed  germination  (e.g.,  hormones, 
impervious  seed  coat),  is  necessary  for 
the  maintenance  oi  A.  imbricata  because 
sexual  reproduction  by  seed  is 
important  to  the  maintenance  of  genetic 
diversity.  Although  germination  of  its 
seed  bank  (seeds  accumulated  in  the 
soil  and  canopy  of  mature  shrubs)  is 
triggered  mainly  by  fire,  occasional 
germination  and  establishment  of  A. 
imbricata  does  occur  without  the  aid  of 
fire  (R.  Gankin,  in  litt.,  1994).  Moreover, 
A.  imbricata  can  spread  vegetatively 
and  reportedly  is  spreading  on  San 
Bruno  Mountain  (R.  Gankin,  in  litt., 
1994).  Thus,  fire  is  not  necessary  for 
maintenance  of  the  species. 

The  Service  asserted  in  the  proposed 
rule  that  if  the  amount  of  time  between 
fires  were  too  long,  Arctostaphylos 
imbricata  would  have  little  opportimity 
to  reproduce  sexually  and  individuals 
could  become  senescent.  However, 
Keeley  (1977)  argued  that  the 
reproductive  strategy  of  obligate-seeders 
such  as  the  non-sprouting  manzanita 
species  is  an  adaptation  to  a  long- 
interval  fire  cycle.  Obligate-seeders  tend 
to  occur  in  less  fire-prone  areas,  like  San 
Bruno  Mountain  which  is  often 
shrouded  in  fog  during  the  summer  (D. 
Schooley.  Bay  Area  Land  Watch,  in  litt., 
1994),  that  generally  bum  more 
intensely  when  fires  do  occur  (Keeley 
1977).  Consequently,  A.  imbricata  and 
other  obligate-seeders  "are  resilient  to 
very  long  intervals  [between  fires]  and 
successful  seedling  recruitment  is 
observed  after  fires  in  stands  which  may 
exceed  100  years  of  age"  (Keeley  et  al. 
1988).  In  addition,  fires  burned  colonies 
of  A.  imbricata  on  San  Bruno  Mountain 
in  1964  and  in  the  late  1980's.  Even 
though  all  of  the  individuals  in  the 
colony  which  burqed  in  the  1980's  were 
killed,  significant  regeneration  did  take 
place  (R.  Gankin,  in  lift.,  1994).  Also, 
both  regeneration  from  seed  and 
spreading  by  layering  has  occurred  in 
the  colony  which  burned  in  1964  (D. 
Schooley,  in  litt.,  1994).  For  these 
reasons,  the  Service  concludes  that  the 
prolonged  absence  of  fire  does  not 
threaten  A.  imbricata  now  and  will  not 
in  the  foreseeable  futiire. 

The  Service  also  stated  in  the 
proposed  rule  that  a  reduction  in  fire 
frequency  could  pose  a  threat  to  the 
species  because  periodic  fires  reduce 
competition  and  shading  by  other  plant 
species.  On  San  Bruno  Mountain. 
Arctostaphyloj  imbricata  grows  on 
rocky  exposed  areas  such  as  open 
ridges.  Gta  such  sites,  the  lack  of  soil 


development  precludes  significant 
establishment  of  other  plant  species;  the 
species  most  likely  to  pose  a  threat 
through  overtopping  and  consequent 
shading,  Ceanothus  thrysiflorus,  is  a 
short-lived  species  that  does  not  do  well 
on  such  undeveloped  soils  (R.  Gankin, 
in  litt.,  1994).  The  Service  now 
concludes,  on  the  basis  of  the  foregoing 
evidence,  that  the  prolonged  absence  of 
fire  is  not  likely  to  result  in  significant 
establishment  of  other  plant  species  and 
that  therefore  competition  from 
(including  shading  by)  other  plant 
species  does  not  pose  a  significant 
threat  to  the  survival  of  A.  imbricata. 

Frequent  fire,  that  is  fire  recurring 
within  a  short  period  of  time  (fewer 
than  15  years),  can  result  in  local 
extinctions  (Zedler  et  al.  1983  in  Keeley 
and  Keeley  1988).  As  discussed  above 
and  in  the  proposed  rule,  on  San  Bruno 
Mountain  Arctostaphylos  imbricata 
grows  on  rocky  exposed  areas  such  as 
open  ridges.  Because  such  open  sites 
lack  sufficient  fine  fuels  (i.e.,  dried  grass 
and  herbs)  to  sustain  fire  or  carry  fire 
from  adjoining,  more  densely  vegetated 
habitat,  the  Service  concludes  that  fire 
is  unlikely  to  occur  frequently  in  A. 
imbricata  habitat  and  that,  therefore, 
frequent  fire  is  not  a  significant  threat  to 
the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
Arctostaphylos  imbricata  in 
determining  to  withdraw  the  proposed 
rule  to  list  the  species  as  threatened. 
The  Service  has  determined  that 
implementation  of  the  San  Bnmo 
Mountain  HCP,  which  includes 
monitoring  and  management  of  A. 
imbricata,  sufficiently  removes  the 
threats  to  the  species  and  provides  for 
its  conservation.  Furthermore,  the 
Service  has  determined  that  the  threats 
identified  in  the  proposed  rule 
pertaining  to  fire  frequency  and 
overutilization  for  horticultural 
purposes  are  not  likely  to  pose  a 
significant  risk  to  the  survival  of  A. 
imbricata. 

Author:  The  primary  author  of  this 
document  is  Diane  Windham, 
Sacramento  Field  Office  (see  ADDRESSES 
section). 

Antiiorit3r:  The  authority  for  this  action  is 
section  4(b)(6)(B)(ii)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  etseq). 

Dated:  April  8. 1997. 
John  G.  RogRS, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
|FR  Doc.  97-15926  Filed  6-16-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Availability  of  a 
Draft  Recovery  Plan  for  the  Lee  County 
Cave  Isopod  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Lee  County  Cave  Isopod  [Lirceus 
usdagalun).  The  Lee  County  cave 
isopod,  a  subterranean  freshwater 
crustacean,  is  endemic  to  southwestern 
Virginia,  where  it  has  been  documented 
from  two  cave  systems  and  two 
resiugence  springs  in  Lee  County.  The 
Lee  County  cave  isopod  was  listed  as 
endangered  in  1992.  The  draft  recovery 
plan  sets  recovery  objectives  and 
recommends  recovery  activities  that,  if 
implemented  on  schedule,  may  lead  to 
delisting  of  this  species  by  the  year 
2005.  The  Service  solicits  review  and 
comment  bom  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  August  4, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  Southwestern  Virginia  Field 
Office,  P.O.  Box  2345,  Abingdon, 
Virginia  (telephone  540/623-1233;  fax 
540/623-1185)  or  U.S.  Fish  and  Wildlife 
Service,  Region  Five,  300  Westgate 
Center  Drive,  Hadley,  Massachusetts 
01035.  (telephone  413/253-8628;  fax 
413-253-8482).  Comments  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Southwestern  Field  Office  at 
the  above  mailing  address,  to  the 
attention  of  Leroy  Koch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  Koch  at  540/623-1233  (see 
ADDRESSES). 

SUPPt-EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
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the  species,  establish  criteria  for  the 
recovery  levels  for  reclassifying  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  recovery  plans. 

The  document  submitted  for  review  is 
the  draft  Lee  County  Cave  Isopod 
[Lirceus  usdagalun)  Recovery  Plan.  The 
Lee  County  cave  isopod  is  a  cave- 
dwelling  freshwater  crustacean  listed  as 
an  endangered  species.  It  is  endemic  to 
southwestern  Virginia,  where  it  has 
been  documented  from  only  cave 
systems  and  two  resurgence  springs 
(presumably  associated  with 
undiscovered  cave  systems)  in  Lee 
County.  The  aquatic  habitat  of  this 
isopode  occurs  in  the  central  Lee 
County  Karst,  a  gently  rolling  region 
characterized  by  exposed  limestone 
ridges  with  karren  development, 
numerous  sinkholes,  blind  valleys, 
sinking  streams,  subterranean  drainage, 
and  caves.  The  historic  distribution  of 
the  species  within  the  four  cave  systems 
comprises  six  known  site  occurrences, 
one  which  is  considered  extirpated  due 
to  massive  organic  pollution  of  the  cave 
stream  ecosystem.  The  primary  threat  to 
the  remaining  sites  is  potential 
degration  of  groundwater  quality 
resulting  from  surrounding  land  uses. 
All  known  Lee  County  cave  isopod  sites 
are  on  private  land,  and  many 
landowners  in  the  region  are  unaware  of 
the  critical  link  between  surface  water 


and  groundwater  quality,  as  is  evident 
by  the  use  of  sinkholes  as  disposal  areas 
for  household,  industrial,  and 
agricultural  waste  products.  Logging 
and  sawmill  operations  are  prominent 
uses  of  the  lands  surrounding  the  cave 
systems  in  Lee  County;  such  operations 
represent  a  potentially  significant  threat 
to  karst  ecosystems  because  leachate 
bom  organic  decomposition  of  the 
sawdust  material  can  travel  from  surface 
to  groundwater.  Other  potential  threats 
to  the  species'  habitat  include  non- 
point-source  pollution,  inadequate  or 
failing  septic  systems,  toxic  spills  along 
roadways,  and  accelerating 
development  along  U.S.  Route  58. 

To  facilitate  protection  and  reco^ry 
of  this  rare  species,  the  following 
objectives  and  conditions  for  meeting 
objectives  are  recommended.  To 
reclassify  the  Lee  County  cave  isopod 
from  endangered  to  threatened  status: 
(1)  Completely  delineate  the  likely 
range,  current  and  historical,  of  the 
species'  distribution;  (2)  gain  a 
sufficient  understanding  of  the  surface 
and  subterranean  drainage  patterns  with 
the  species'  known  range  to  enable 
monitoring  and  management;  (3)  show 
that  populations  of  the  isopod  in  at  least 
four  cave  systems  are  improving  or 
stable  over  a  two-year  monitoring 
period;  and  (4)  establish  a  groundwater 
monitoring  program  in  systems  known 
to  contain  the  isopod,  with  results  over 
a  two-year  period  showing  the 
groundwater  quality  and  quantity  are 
being  maintained  at  levels  needed  to 
ensure  the  survival  of  this  species.  To 
delist  the  Lee  County  cave  isopod  in 
addition  to  the  preceding  conditions:  (1) 
Show  that  populations  of  the  isopod  in 
at  least  four  cave  systems  are  stable  over 
an  additional  three-year  monitoring 
period;  (2)  demonstrate  that 
groundwater  quality  and  quantity  are 
being  maintained  over  an  additional 
three-year  monitoring  period  at  levels 
needed  to  ensure  the  survival  of  this 
species;  (3)  achieve  permanent 
protection  fitim  significant  groundwater 
contamination  for  all  sites  known  to 
support  the  Lee  County  cave  isopod. 


The  Lee  County  cave  isopod  draft 
recovery  plan  also  recommends  a 
number  of  activities  needed  to  achieve 
these  recovery  objectives.  Ongoing  and 
proposed  recovery  activities  include: 
surveys  to  determine  the  location  and 
extent  of  all  area  supporting  this  isopod; 
monitoring  of  Lee  County  cave  isopod 
populations;  life  history  and  other 
research  to  determine  what  constitutes  a 
viable  and/or  stable  population  of  Lee 
County  cave  isopod;  further  studies  and 
mapping  of  the  surface  and 
subterranean  drainage  systems  in  which 
the  isopod  occurs;  monitoring  of  water 
quality  and  quantity  and  isopod  habitat 
at  selected  sites;  identification  of  those 
factors  that  adversely  affect  the  species 
and  actions  to  eliminate  or  minimize 
such  impacts;  implementation  of  habitat 
protection  measures  for  known 
populations  of  Lee  County  cave  isopod; 
educational  and  awareness  programs  for 
landowners,  governmental  agencies,  and 
nongovernmental  organizations;  if  and 
as  needed,  restoration  of  populations  of 
the  Lee  County  cave  isopod  to  former 
habitat;  and  monitoring  of  recovery 
progress. 

The  draft  recovery  plan  revision  is 
being  submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  June  10. 1997. 
Adam  OUan, 

Acting  Regional  Director,  Region  5. 
[FR  Doc.  97-16010  Filed  6-1&-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

r^r^  '^♦^rvlce  Agency 

Commodity  Credit  Corporation 

Notice  of  Request  for  Reinstatement 
and  Extension  of  a  Currently  Approved 
Information  Collection 

agency:  Fann  Service  Agency  and  the 
Commodity  Credit  Corporation,  USDA 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
PaperworJt  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Farm  Service  Agency  (FSA)  and  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  for  an  information 
collection  currently  approved  in 
support  of  the  FSA  and  CCC  Debt 
Settlement  Policies  and  Procedures 
regulations.  Provisions  in  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  and  in  the  Debt  Collection 
Improvement  Act  of  1996  have  resulted 
in  a  decrease  in  burden  hours  for 
information  collection  under  the  FSA 
and  CCC  Debt  Settlement  Polices  and 
Procedures  program. 

V DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  18, 1997 
to  be  assured  of  consideration. 
FOR 


I  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Harris  II ,  Financial  Analyst, 
Financial  Management  Division,  Farm 
Service  Agency,  USDA  .  STOP  0581, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20013-0581,  telephone 
(703) 305-1439. 

SUPPt^MENTARY  INFORMATION: 

Title:  Debt  Settlement  Policies  and 
Procedures,  7  CFR  Part  792. 

OMB  Control  Number:  0560-0146 

Type  of  Request:  Reinstatement  and 
extension  of  an  approved  information 
collection. 

Abstract:  The  information  collected 
under  the  Office  of  Management  and 


Budget  (OMB)  Number  0560-0146.  as 
indicated  above,  is  needed  to  enable 
FSA  and  CCC  to  effectively  administer 
the  Debt  Settlement  Policies  and 
Procedures  program.  Collection  of 
outstanding  debts  owed  to  FSA  or  to  the 
CCC  can  be  effected  by  installment 
payments  if  a  debtor  furnishes 
satisfactory  evidence  of  inability  to  pay 
a  claim  in  full,  and  if  the  debtor 
specifically  requests  for  an  installment 
agreement.  Part  of  the  requirements  is 
that  the  debtor  furnish  this  request  in 
writing  and  with  a  financial  statement 
or  other  information  that  would  disclose 
a  debtor's  assets  and  liabilities.  This 
information  is  required  in  order  to 
evaluate  any  proposed  plan.  Such 
documentation  requests  furnished  by 
the  debtor  are  also  used  in  other 
collection  tools  employed  by  both  FSA 
and  CCC  in  managing  debt  settlement 
policies  and  procedures.  The  Debt 
Collection  Improvement  Act  of  1996 
requires  the  head  of  an  agency  to  take 
all  appropriate  steps  to  collect 
delinquent  debts  before  discharging 
such  debts.  These  steps  require  the 
employment  of  these  information 
collection  forms  and  formats  which 
have  been  successfully  used  for  the  past 
several  years  and  which  have  become 
familiar  tools  for  both  Agency 
employees  and  for  the  producer.  Thus 
forms  and  formats  already  exist  and  are 
in  use.  Having  to  develop  and  introduce 
new  forms  and  formats  into  the  market 
place  would  add  additional  burdens  and 
costs  to  both  the  producer  and  to  the 
Agency  in  the  handling  of  the  claim 
settlement  and  collection  processes  and 
would  create  additional  burdens  not 
called  for  under  the  Debt  Collection 
Improvement  Act  of  1996. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  30  minutes  per  response. 
Each  response  consists  of  a  letter 
request,  a  financial  statement,  and,  if 
approved,  a  Promissory  Note  (CCC- 
279). 

Respondents:  Producers  participating 
in  FSA  and  CCC  programs. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  125  hours. 

Topics  for  comment  include  hut  are 
not  limited  to  the  following:  (a)  Whether 
the  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
regarding  this  information  collection 
requirement  may  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  Washington,  DC  20503,  and 
to  Thomas  F.  Harris  II.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  at  Washington,  DC,  on  June  11, 
1997. 

Bruce  R.  Weber. 

Acting  Administrator,  Farm  Service  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
[PR  Doc.  97-16014  Filed  &-18-97;  8:45  ami 
BNJJNQ  COOE34tO-06-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

City  of  Albany,  KY,  Cag     ^'^  !  >r 
Expansion  Project;  Fina 
Environmental  Impact  Statement 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  its  responsibility  as  Lead 
Agency,  and  in  conjunction  with  its 
cooperating  agencies,  the  U.S. 
Department  of  Housing  and  Urban 
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Development  and  the  U.S.  Department 
of  Commerce,  Economic  Development 
Administration  is  issuing  a  Final 
Environmental  Impact  Statement  (FEIS) 
related  to  the  proposed  water  treatment 
plant  expansion  in  the  City  of  Albany, 
Kentucky.  The  FEIS  was  prepared 
pursuant  to  the  National  Envirorunental 
Policy  Act  of  1969  (NfEPA)  (U.S.C.  4231 
et  seq.)  in  accordance  with  the  Coimcil 
on  Environmental  Quality  (CEQ) 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
1500-1508)  and  Agency  regulations  (7 
CFR  1940-G).  RUS  invites  comments  on 
the  FEIS. 

The  purpose  of  the  EIS  is  to  evaluate 
the  environmental  impacts  of  the 
proposal  to  expand  Albany's  water 
treatment  plant  to  increase  its  treatment 
capacity  firom  2.0  million  gallons  daily 
(MOD)  to  5.0  MOD.  As  a  result  of  the 
action,  Cagle's,  Inc.,  plans  to  build  a 
poultry  processing  plant  in  Clinton 
Coimty,  Kentucky.  Cagie  support 
operations  such  as  a  feed  mill,  hatchery, 
poultry  ferms,  and  associated  utility 
lines  would  be  built  in  the  region.  The 
Clinton  County  Industrial  Park  would 
also  be  built  as  a  result  of  the  water 
plant  expansion. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  on  or  before  July  21, 
1997. 

ADDRESSES:  To  send  comments  or  for 
more  information,  contact:  Mark  S. 
Plank,  USDA.  Rural  UUliUes  Service, 
Engineering  and  Environmental  Staff, 
1400  Independence  Avenue,  SW..  Mail 
Stop  1571,  Washington.  DC  20250, 
telephone  (202)  720-1649.  fax  (202) 
720-0820,  or  e-mail: 
mplank@rus.usda.gov. 

A  copy  of  the  FEIS  can  be  obtained 
over  the  Internet  at  http:// 
www.usda.gov/rus/water/ees/ees.htm. 
The  file  is  in  a  portable  document 
format  (pdf);  in  order  to  review  the 
document,  users  need  to  obtain  a  copy 
of  Acrobat  Reader.  Free  copies  of 
Acrobat  Reader  can  be  obtained  from 
httpV/www.adobe.com/prodindex/ 
acrobat/readstep.html 

Copies  of  the  FEIS  will  be  available 
for  public  review  during  normal 
business  hours  at  the  following 
locations: 

Clinton  County  Public  Library.  205 

BurkeviUe  Road,  Albany,  KY  40601,  (606) 

387-5989. 
Goodnight  Memorial  Library,  203  South 

Main.  Franklin,  KY  42134.  (502)  586-6397. 
Simpson  County  Extension  Service.  300  N. 

Main  Street.  Franklin.  KY  42134.  (502) 

586-4464. 
Warren  County  Extension  Service.  1117 

Cabell  Drive.  Bowling  Green.  KY  42102- 

1018.  (502)  842-1681. 


Bowling  Green  Public  Library.  1225  State 
Street,  Bowling  Green.  KY  42102.  (502) 
843-1438. 

Helm-Cravers  Library.  1  Big  Red  Way, 
Western  Kentucky  University.  Bowling 
Green,  KY  42101.  (502)  745-3951. 

Individuals  who  received  copies  of 
the  Draft  EIS  will  be  mailed  copies  of 
the  FEIS. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Albany.  KY,  located  in  south-central 
Kentucky,  has  applied  for  federal 
financial  assistance  to  expand  its  water 
treatment  plant.  This  action  is  a  part  of 
the  Federal  Government  Empowerment 
Zone  program  that  seeks  to  empower 
economically  depressed  communities  to 
pursue  economic  development  through 
a  government  and  private  business 
partnership.  The  U.  S.  Department  of 
Agriculture.  Rural  Utilities  Service 
(RUS),  has  prepared  this  Environmental 
Impact  Statement  (EIS)  concerning  this 
action.  This  document  is  developed  and 
written  in  accordance  with  the  National 
Environmental  Policy  Act.  the 
President's  Council  on  Environmental 
Quality  regulations,  and  Rural  Utilities 
Service  regulations.  The  U.  S. 
Department  of  Housing  and  Urban 
Development,  the  City  of  Albany,  KY, 
the  responsible  entity  of  HUD's, 
Community  Development  Block  Grant, 
and  the  U.  S.  Department  of  Commerce. 
Economic  Development  Administration 
are  cooperating  agencies  for  this  action. 

RUS.  announced  its'  intent  to  prepare 
a  EIS  on  November  29.  1996.  Two 
scoping  meetings  were  held  in  Qinton 
County  to  solicit  comments  from  the 
public.  These  comments  were 
considered  in  developing  the  scope  of 
the  EIS.  The  availability  of  the  draft  EIS 
was  announced  in  the  Federal  Register 
by  RUS  on  April  16.  1997,  and  the  U.S. 
Environmental  Protection  Agency  on 
April  25. 1997. 

Four  public  meetings  to  solicit 
comments  from  the  public  were  held  in 
the  area  affected  by  this  proposal.  These 
comments  and  all  comments  received  in 
writing  were  considered  and 
incorporated,  as  appropriate,  in  the 
FEIS.  Specific  responses  to  the  public 
comments  can  be  found  in  Appendix  E 
of  the  FEIS. 

This  EIS  is  the  evaluation  of  the 
potential  impacts  on  the  environment 
from  the  water  treatment  plant 
expansion.  In  addition,  the  EIS 
considers  the  potential  environmental 
impacts  from  the  construction  and 
operation  of  industries  that  would 
locate  in  the  Albany,  Kentucky,  area  as 
a  result  of  the  expansion.  Cagle's  Inc. 
plans  to  build  a  poultry  processing 
facility  in  the  area.  This  would  require 
construction  of  support  operations  such 
as  a  feed  mill,  hatchery,  poultry  farms, 


and  associated  utility  lines  and  ancillary 
systems.  The  Clinton  County  Industrial 
Park  is  also  proposed  as  a  result  of  the 
expansion,  even  though  no  specific 
plans  have  been  made  for  the  industrial 
park. 

In  preparing  this  EIS,  the  study  team 
considered  several  alternative  ways  to 
meet  the  community's  need,  but  most 
were  considered  impracticable,  or 
unreasonable.  Therefore,  this  EIS 
evaluates  in  depth  only  two  alternatives: 
the  action  to  expand  the  water  treatment 
plant  and  the  No  Action  alternative. 
Alternatives  within  the  proposed  action 
are  also  discussed. 

The  affected  environment  of  the 
facilities  considered  in  this  EIS  consists 
of  rural  settings  that  are  dominated  by 
agricultural  operations.  The  expansion 
would  require  building  a  new  water 
treatment  plant  next  to  the  existing 
plant.  This  would  increase  the  overall 
raw  water  treatment  capacity  from  2 
million  gallons  per  day  to  5  million 
gallons  per  day.  The  raw  water  would 
be  drawn  from  Lake  Cumberland,  a 
major  recreational  lake  in  the  area. 

The  poultry  processing  facility  would 
be  located  about  3  miles  from  Lake 
Cumberland.  It  would  use  an  on-sife,  no 
discharge  wastewater  treatment  system 
that  would  use  drip  and  spray  irrigation 
of  treated  wastewater  on  a  hay  farm. 
There  will  be  no  point  discharge  of 
treated  wastewater  to  Indian  Creek  or 
emy  other  surface  waterway  on  the 
property.  Indian  Creek  drains  into  Lake 
Cumberland.  A  feed  mill  and  hatchery 
would  be  located  about  70  miles  due 
west  of  the  poultry  processing  facility  in 
Franklin,  Kentucl^',  with  poultry  farms 
likely  to  be  established  throughout 
fifteen  counties  in  Kentucky  and 
Tennessee.  The  Clinton  County 
Industrial  Park  would  be  located  about 
four  miles  south  of  the  raw  water 
treatment  plant. 

The  EIS  evaluates  the  potential 
environmental  impacts  from  the 
construction  and  operation  of  the 
various  facilities  and  associated  utility 
lines.  Construction  and  operation  of  the 
facilities  and  utility  lines  would  have  no 
significant  impact  on  biological 
resources,  noise,  aesthetics,  cultural 
resources,  and  the  air  quality  of  the 
region. 

Construction  of  the  facilities  and 
utility  lines  would  use  best  management 
practices  to  control  erosion,  runoff,  and 
sedimentation,  as  required  by  Kentucky 
Best  Management  Practices  for 
Construction  Activities.  Therefore, 
minimal  impacts  on  soils  and  surface 
water  would  occur.  The  geology  of  the 
area  consists  largely  of  limestone, 
containing  sinkholes,  crevices,  and 
caves.  To  minimize  the  risk  of  problems 
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associdiou  wiin  sinkholes,  suusurface 
investigations  would  have  to  be  used  by 
Cagles  to  help  determine  the  exact  siting 
of  buildings,  lagoons,  and  the  other 
facilities. 

Operation  of  the  water  treatment  plant 
would  have  negligible  impact  on  Lake 
Cumberland's  water  capacity.  The 
irrigation  of  treated  wastewater  from  the 
poultry  processing  facility  would  have 
no  significant  impact  on  soils  or  surface 
and  groundwater.  However,  a 
monitoring  program  for  soils,  surface, 
and  groundwater  would  be  set  up  to 
assess  any  potential  long-term  effects  of 
the  irrigation.  The  feed  mill  and 
hatchery  would  have  minimal  impact 
on  the  water  and  associated 
environment  since  its  wastewater  would 
be  discharged  to  a  local  municipal 
sewer. 

Disposal  of  poultry  wastes  from  the 
poultry  processing  facility  and  poultry 
farms  would  use  best  management 
practices  as  required  by  the  Kentucky 
Agriculture  Water  Quality  Plan,  which 
is  in  the  process  of  being  implemented. 
Each  new  agriculture  operation  would 
need  to  comply  with  the  plan.  The  plan 
also  includes  long-term  monitoring  of 
the  state's  water  quality  to  evaluate  the 
effectiveness  of  the  best  management 
practices.  Therefore,  no  significant 
impacts  on  water  quality  are  expected. 

For  all  of  the  facility  areas,  no 
significant  cultural  resources  have  been 
found. 

Most  of  the  socioeconomic  effects 
would  result  from  the  construction  and 
operation  of  the  poultry  processing 
facility  and  its  support  operations.  The 
poult^  farming  operations  would  be 
consistent  with  U.S.  Department  of 
Agricultvue's  family  fanning  policy.  The 
projected  industrial  growth  in  the  area 
would  result  in  increased  employment 
and  income.  This  would  in  tiim 
stimulate  economic  growth  of  this  low- 
income  area.  No  significant  impact  on 
the  transportation  system  in  the  region 
is  expected. 

The  Clinton  County  Industrial  Park 
would  be  able  to  accommodate 
businesses  interested  in  locating  to  the 
area  in  the  futiue.  This  would  further 
stimulate  economic  growth  in  the  area. 

The  construction  and  operation  of  the 
facilities  and  utility  lines  would  meet 
all  federal,  state,  and  local  regulations 
and  permitting  requirements.  Best 
management  practices  for  construction 
activities  and  poultry  fanning 
operations  would  prevent  any  • 

significantly  adverse  impacts  on  the 
environment.  Funding  of  the  water 
treatment  plant  is  the  preferred 
alternative  at  this  time. 

The  No  Action  alternative  is  not  to 
award  Federal  financial  assistance  to  the 


City  of  Albany.  If  the  No  Action 
alternative  is  chosen,  the  potential 
environmental  effects  of  the  various 
facilities,  discussed  above,  would  not 
occur.  However,  potential  economic 
development  in  the  area  would  not  be 
realized,  and  the  goals  of  the  federal 
assistance  program  would  not  be  met. 
The  area  would  continue  to  suffer  firom 
high  unemployment,  poverty,  and 
dependence  on  Federal  and  State 
entitlements. 

By  not  funding  the  project,  the  No 
Action  alternative,  economic  conditions 
within  the  EZ  would  continue  to 
worsen.  The  trend  of  factories  closing  or 
down  sizing  shifts,  and  stores  and 
businesses  closing  would  continue.  The 
current  economy  could  not  support  the 
existing  businesses.  The  No  Action 
alternative  would  be  detrimental  to  the 
EZ  and  result  in  an  adverse  impact  to 
the  community. 

Dated:  June  16, 1997. 
John  P.  Romano, 

Deputy  Administrator,  Water  and 
Environmental  Program. 
(FR  Doc.  97-16121  Filed  6-18-97;  8:45  am) 
BIUJNQ  COOE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
tmtidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  May 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumping  duty  order 
in  part. 

EFFECTIVE  DATE:  lune  19.  1997. 
FOn  FURTHER  INFOfMATlON  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  May 
anniversary  dates.  The  Department  also 
received  a  timely  request  to  revoke  in 
part  the  antidumping  duty  order  on 
frozen  concentrated  orange  juice  from 
Brazil. 

Iiutiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)(19  CFR  353.22(a)).  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  May  31,  1998. 


Antidumping  duty 

Period  to  be 

proceedings 

reviewed 

Brazil:  Frozen  Con- 

centrated Orange 

Juice  A-351-605  .... 

5/1/96-4/30/97 

Branco  Peres 

India:  Circular  Welded 

Non-Alloy  Steel 

Pipes  and  Tubes  A- 

533-502  

5/1/96-4/30^7 

Ltoyds  Metals  & 

Engineers,  Ltd. 

Rajinder  Pipes 

Ltd. 

South  Korea:  DRAMs 

A-580-812  

5/1/96-^1/30/97 

Hyundai  Elec- 

tronics Indus- 

tries, Co.,  Ltd. 

LG  Semicon  Com- 

pany, Ltd. 

Techgrow  Limited 

(Hong  Kong) 

Singapore  Re- 

sources (Re.) 

Ltd.  (Singapore) 

NIE  Electronics 

(M)  Sdn.  Bhd. 

(Malaysia) 

Vitel  Electronics 

Ottawa  Office 

(Canada) 

Taiwan:  Malleable 

Cast  Iron  Pipe  Fit- 

tings A-583-607  

5/1/96-4«0«7 

De  Ho  Metal  In- 

dustnal  Co.,  Ltd. 

Taiwan:  Polyvinyl  Alco- 

hol A-583-824  

10/10^5^/30/97 

UMI 
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Antidunping  duty 

Period  to  t)e 

proceedings 

rev)ewed 

Ctwng  Chun  Pe- 

trochemical 

Corp.,  Ltd. 

Perry  Chemical 

Corporation 

Countervailing  Duty 

Proceedings: 

Sweden:  Viscose 

Rayon  Staple  Fiber 

C-^1-056 -. 

1/1/96-12/31/96 

Svenska  Rayon 

AB 

If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to 
any  of  these  reviews  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  which  is  afGliated 
with  such  exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(cKl) 
and  355.22(c)(1). 

Dated:  June  12. 1997. 
)e£frey  P.  Biahts, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
(FR  Doc.  97-16048  Filed  6-18-97;  8:45  am] 
BILUNG  COOE  3S10-OS-M 


DE  P  A  q  T  M  E  NT  OF  COMMERCE 

Int* '■  ri  iof-a     ^  ■>   Administration 

[A-421-7011 

3  ass  :jhee'  -ino  '^'ri.:  ►  -ans  tfit 
■■-iii'^.e''i.in(is    AfTer-r)'''>er»  of  Final 

A jrT--rfS!rali¥e  Review 

i   r  NCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
fvCTION:  Notice  of  Amendment  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Defiartment)  is  amending  its  final 
results  of  administrative  review, 
published  on  January  19, 1996,  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  the  Netherlands,  to 
reflect  the  correction  of  ministerial 
errors  in  those  final  results. 
EFFECTIVE  DATE:  June  19.  1997. 


FOR  FURTHER  INFORMATIOM  CONTACT: 
Thomas  Killiam  or  John  Kugelman,  AD/ 
CVD  Enforcement  Group  III,  Office  8, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2704  or 
(202)  482-0649,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  the  regulations  are 
references  to  the  provisions  as  they 
existed  on  December  31 ,  1994. 


MEMTARY  \sr 


'OH: 


Background 

The  Department  published  the  final 
results  of  antidumping  administrative 
review  on  January  19, 1996  (61  FR 
1324).  The  respondent  is  Outokimipil 
Copper  Rolled  Products  B.V.  (OBV).  The 
petitioners  are  Hussey  Copper,  Ltd.,  The 
Miller  Company,  Olin  Corporation, 
Revere  Copper  Products,  Inc., 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-CIO),  Mechanics 
Educational  Society  of  America  (Local 
56),  and  United  Steelworkers  of 
America  (AFL-CIO/CLC). 

On  February  12, 1996,  we  received 
timely  allegations  from  OBV  and  the 
petitioners  that  the  Department  had 
made  certain  ministerial  errors  in  the 
final  results.  The  Department  agreed 
that  certain  of  the  allegations 
constituted  ministerial  errors  but  the 
Department  was  unable  to  issue  a 
determination  correcting  these  errors 
before  the  petitioners  filed  a  complaint 
with  the  Court  of  International  Trade 
(CIT),  challenging  the  final  results  of 
review.  Therefore,  the  Department 
requested  leave  frt)m  the  CIT  to  correct 
these  errors.  On  August  1,  1996,  the  CIT 
granted  the  Department  leave  to  correct 
the  errors. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  and  tinned  brass  sheet  and 
strip,  from  the  Netherlands.  The 
chemical  composition  of  the  products 
under  review  is  currently  defined  in  the 
Copper  £)evelopment  Association 
(CD. A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  This  review  does  not  cover 
products  the  chemical  compositions  of 
which  are  defined  by  other  C.D.A.  or 
U.N.S.  series.  The  merchandise  is 
currently  classified  under  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.20.  The  HTS 
item  numbers  are  provided  for 


convenience  ana  customs  purposes. 
The  written  description  remains 
dispositive. 

Amended  Final  Remits  of  Review 

The  respondent  alleged  that  the 
Department  inadvertently  u^ed 
shipment  date  as  the  date  of  sale,  in 
calculating  foreign  market  value  (FMV) 
and  in  making  foreign  exchange  rate 
conversions.  The  respondent  also 
alleged  that  the  Department  improperly 
failed  to  convert  the  constructBd  value 
corresponding  to  a  partic\ilar  U.S.  sale 
from  guilders  per  kilogram  to  dollars  per 
pound. 

The  petitioners  alleged  that  for  U.S. 
sales  with  further  manufacturing  in  the 
United  States,  the  Department  failed  to 
subtract  the  full  amount  of  allocated 
direct  and  indirect  selling  expenses 
from  U.S.  price.  The  petitioners  also 
alleged  that,  although  the  final  results 
analysis  memorandum  states  that  the 
Department  treated  certain  U.S. 
payments  for  specific  sales  as  indirect 
selling  expenses  rather  than  as 
commissions,  and  there  were  no  other 
claims  for  U.S.  commission  expenses  for 
the  sales  in  question,  in  the  computer 
program  the  Department  deducted  home 
market  indirect  selling  expenses  from 
FMV  as  an  offset  to  U.S.  "commissions" 
for  these  same  U.S.  sales.  Finally,  the 
petitioners  alleged  that  the  Department 
incorrectly  included  several  below-cost 
home  market  sales  when  calculating 
FMV. 

As  noted  above,  we  have  reviewed 
each  of  these  alleged  errors,  and  we 
agree  that  they  constitute  ministerial 
errors.  Therefore,  we  have  amended  our 
final  results  accordingly. 

Amended  Final  Results  of  Review 

After  correcting  the  final  results  for 
the  above  ministerial  errors,  the 
Department  has  determined  that  the 
following  margin  exists: 


Manufacturer/ 
exporter 

Period 

Percent 
margin 

Outokumpu 
Copper 

8/1/90-7/31/91 

5.85 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  U.S.  price  and  FMV  may  vary  from 
the  above  percentage.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
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results,  as  provided  for  by  section 
751(aKl)oftheAct. 

(1)  The  cash  deposit  rate  for  OBV  will 
be  5.85%; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

•  (4)  If  neither  the  exporter  nor  the 
manufactiuer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  16.99  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  anUdumping  duties. 

This  amendment  of  the  final  results  of 
review  and  this  notice  are  in  accordance 
with  section  751(f)  of  the  Act  (19  U.S.C. 
1675(f))  and  19  CFR  353.28(c)(1995). 

[>Bted:  June  10,  1997. 

Rabat  S.  UKoau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  97-16047  Filed  6-18-97;  8:45  am) 
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DEPARTWIENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-8051 

Cut-to-Length  Carbon  Steel  Plate  From 
Belgium:  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOH:  Extension  of  time  limits  for 
antidumping  duty  administrative  review 
of  cut-to-length  carbon  steel  plate  from 
Belgium. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  third  antidumping  duty 


administrative  review  of  the 
antidumping  order  on  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium.  This 
review  covers  one  manufacturer  and 
exporter  of  the  subject  merchandise: 
Fabrique  de  Fer  de  Charleroi.  The 
period  of  review  is  August  1, 1995 
through  July  31, 1996. 
EFFECTIVE  DATE:  June  19,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  III— Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  telephone  (202)  482-3019  or 
482-3833,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
Department  initiated  this  administrative 
review  on  September  16,  1996  (61  FR 
48882).  Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  of  the 
aforementioned  reviews  to  September  2, 
1997,  in  accordance  with  Section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994  (19 
U.S.C.  1675(a)(3)(A)).  See  Memorandum 
from  Joseph  Spetrini  to  Robert  LaRussa, 
dated  June  4,  1997.  The  deadline  for  the 
final  results  of  this  review  will  continue 
to  be  120  days  after  publication  of  the 
preliminary  results. 

Dated:  June  4. 1997. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 

IFR  Doc.  97-16049  Filed  6-18-97;  8:45  am) 

aiUJNO  CODE  361fr-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

no.  060697A] 

Marine  Mamnuils;  Pinniped  Removal 
Authority 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  extension  of  Letter  of 
Authorization  and  request  for  public 
comments. 

SUMMARY:  NMFS  solicits  public 
comments  on  a  request  from  the  State  of 
Washington  and  a  proposal  by  NMFS  to 


extend  a  Letter  ot  Authorization  for  the 
lethal  removal  of  individually 
identifiable  California  sea  lions  that  are 
having  significant  negative  impact  on 
the  status  and  recovery  of  winter 
steelhead  that  migrate  through  the 
Ballard  Locks  in  Seattle,  WA.  This 
action  is  authorized  under  Section  1 20 
of  the  Marine  Mammal  Protection  Act. 
DATES:  Comments  must  be  received  on 
or  before  July  21,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  William  Stelle,  Jr., 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115,  or  to  Michael  Payne. 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  NMFS.  1315 
East- West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino  (206)  526-6143.  or  Tom  Eagle 
(301) 713-2322. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  120(b)  of  the  Marine  Mammal 
Protection  Act,  NMFS  issued  a  3-year 
Letter  of  Authorization  (LOA)  that  is 
valid  through  June  30,  1997,  to  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  for  the  lethal  removal 
of  California  sea  lions  that  are  having 
significant  negative  impact  on  the  status 
and  recovery  of  winter  steelhead  that 
migrate  through  the  Ballard  Locks  in 
Seattle.  WA.  Information  on 
Washington's  application  for  lethal 
removal,  the  process  for  considering  the 
application  which  included  formation 
of  a  Pinniped-Fishery  Task  Force,  and 
the  terms  and  conditions  of  the  LOA 
issued  to  WDFW  was  published  in  the 
Federal  Register  on  August  2,  1994  (59 
FR  39325).  September  27,  1994  (59  FR 
49234),  January  19,  1995  (60  FR  3841). 
August  15.  1995  (60  FR  42146).  March 
26.  1996  (61  FR  13153),  and  August  26. 
1996  (61  FR  43737).  Background 
information  on  the  sea  lion-steelhead 
conflict  at  the  Ballard  Locks  and 
findings  on  the  environmental 
consequences  of  issuance  of  the  LOA 
are  provided  in  two  Environmental 
Assessments  prepared  by  NMFS  in  1995 
and  1996  (see  ADDRESSES). 

No  lethal  removals  were  conducted 
during  the  3-year  authorization.  In  1995. 
one  sea  lion  (*17)  was  captiued  on 
January  25  and  held  in  temporary 
captivity  until  June  7.  Two  other  sea 
lions  (#87  and  #225)  were  captured  late 
in  the  season  and  translocated  out  to  the 
Strait  of  San  Juan  de  Fuca  and  released. 
In  1996,  three  sea  lions  (#17,  #45,  and 
#225)  were  captured  and  placed  in 
permanent  captivity  for  public  display. 
No  sea  lions  were  removed,  either 
temporarily  or  permanently,  from  the 
Ballard  Locks  area  in  1997. 
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The  State  of  Washington  has 
requested  that  NMFS  extend  the  LOA 
for  an  additional  8  years  (with  a  new 
expiration  date  of  June  30,  2005)  citing 
a  need  to  manage  the  problem  of  sea 
lion  predation  on  winter  steelhead 
beyond  the  current  expiration  date  of 
June  30, 1997.  WDFW  requested  an  8- 
year  extension  so  that  it  encompasses 
approximately  two  complete  steelhead 
life  cycles  which  WDFW  believes  is  the 
minimum  time  necessary  to  determine 
whether  their  efforts  to  recover  the 
steelhead  population  have  succeeded. 
WDFW  is  not  requesting  any 
modifications  to  the  terms  and 
conditioas  of  the  LOA  other  than  the 
extension  to  June  30,  2005.  WDFW 
made  its  request  after  considering  the 
deliberations  of  the  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force).  The 
Task  Force  met  in  September  1996  and 
submitted  a  report  to  NMFS  that 
recommends  that  the  LOA  'ue  extended 
because  insufficient  time  had  passed  to 
evaluate  the  success  of  management 
actions  at  Ballard  Locks.  The  Task  Force 
opinions  on  the  extension  ranged  from 
no  extension  to  a  period  of  8  years  (two 
steelhead  cycles)  with  the  majority  of 
the  Task  Force  favoring  an  extension  of 
4  years  (one  steelhead  cycle)  to  June  30, 
2001.  Copies  of  the  Task  Force  report 
and  the  letter  from  WDFW  requesting 
the  extension  are  available  (see 
ADDRESSES). 

NMFS  is  proposing  to  extend  the  LOA 
and  seeks  public  comments  on 
extending  the  LOA  for  a  period  of  4  to 
8  years.  Pending  a  final  decision  on  the 
State's  request,  NMFS  has  provided  an 
interim  extension  to  the  current  LOA 
through  September  30, 1997.  This 
interim  extension  will  not  result  in 
lethal  removal  of  sea  lions  because  the 
terms  and  conditions  of  the  current  LOA 
would  allow  lethal  removal  only 
between  January  1  and  May  30  of  any 
year.  After  consideration  of  public 
comments,  NMFS  will  decide  whether 
to  extend  the  LOA  beyond  September 
30, 1997,  and  for  what  period  of  time. 
Notice  of  the  final  decision  will  be 
published  in  the  Federal  Register. 

Dated:  June  13, 1997. 
Hilda  Diaz-Soltero, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

|FR  Doc.  97-16101  Filed  6-18-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID:  052797^ 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Experimental  Fishing 
Permit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Issuance  of  an  Experimental 

Fishing  Permit 

SUMMARY:  NMFS  announces  the 
issuance  of  an  experimental  fishing 
permit  97-01  (EFP)  to  the  Groundfish 
Fonmi.  The  EFP  authorizes  the 
Groundfish  Forum  to  conduct  an 
experiment  that  would  systematically 
test  the  effects  of  an  open-top 
intermediate  escape  panel  on  species 
and  size  composition  of  catch  in  trawls 
targeting  flatfish.  Results  of  the 
experiment  will  be  used  to  develop 
methods  for  trawl  vessels  targeting 
flatfish  to  avoid  bycat^h  of  pollock  and 
Pacific  cod.  This  EFP  will  provide 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations.  The  intended  effect  of  this 
action  is  to  promote  the  purposes  and 
policies  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

ADDRESSES:  Copies  of  the  EFP  and  the 
Environmental  Assessment  (EA) 
prepared  for  the  EFP  are  available  from 
Lori  J.  Gravel,  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
A.  Lind,  907-586-7228 
SUPPLEMENTARY  INFORMATKM:  The 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
authorizes  the  issuance  of  EFPs  for 
fishing  that  would  otherwise  be 
prohibited  under  existing  regulations. 
The  procediu^s  for  issuing  EFPs  are  set 
out  at  50  CFR  679.6. 

On  April  15, 1997,  NMFS  announced 
in  the  Federal  Register  the  receipt  of  an 
application  for  an  EFP  from  the 
Groundfish  Forum  (62  FR  18316).  The 
application  requested  authorization  for 
Groundfish  Forum  to  test  the  effects  of 
an  open-top  intermediate  escape  panel 
on  species  and  size  composition  of 
catch  in  trawls  targeting  flatfish.  The 
purpose  of  this  research  is  to  assist 
industry  in  developing  gear 
modifications  that  will  reduce  the 
bycatch  of  groundfish  (primarily  pollock 


and  Pacific  cod)  in  flatfish  fisheries  off 
Alaskfi.  This  EFP  will  provide 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations  because  it  is  not 
economically  feasible  for  vessels  to 
participate  in  an  experiment  of  this 
extent  and  rigor  during  the  short 
commercial  fisheries. 

A  statistical  analysis  completed  by  the 
Groundfish  Forum  and  reviewed  by 
NMFS  has  determined  that  6  vessels 
fishing  for  a  total  of  300  tows  v^U 
produce  a  70  p)ercent  certainty  of 
detecting  a  10  percent  decline  in 
groundfish  catch  and  a  98  percent 
certainty  of  detecting  a  20  percent 
decline  in  groundfish  catch.  To  fully 
complete  the  experiment,  the 
Groundfish  Forum  estimates  that  4,590 
mt  to  4,680  mt  of  groimdfish  may  be 
taken  by  vessels  participating  in  the 
experiment. 

The  Groundfish  Forum  will  set  up  a 
"request  for  proposals"  (RFP)  process 
whereby  companies  submit  applications 
to  test  an  open  panel  placed  in  the 
intermediate  portion  of  the  trawl  that 
conforms  to  tho  general  description  of 
the  device  described  by  Rose  (1995). 
Under  the  rules  of  the  experiment,  the 
performance  of  the  experimental  gear 
will  be  tested  against  a  standard  control 
gear.  The  control  gear  will  be  a  net 
configtu«d  for  yellowfin  sole  fishing  as 
per  ciurent  industry  practices. 

The  RFP  will  set  out  a  general 
description  of  the  type  of  trawl  design 
that  will  be  systematically  tested  against 
a  control  trawl  gear.  The  type  of  gear 
design  that  will  be  tested  against  the 
control  will  be  an  "open"  panel  placed 
in  the  intermediary  or  intermediate 
(both  terms  are  commonly  used)  portion 
of  the  trawl.  The  panel  is  effectively 
open  because  no  net  meshes  are  in  the 
top  portion  of  the  net;  only  the  net 
straps  are  present  in  the  top  panel 
portion  of  the  net.  The  device  to  be 
tested  was  first  developed  by  NMFS 
gear  researchers  (Rose  1995).  The  open 
panel  to  be  tested  in  this  experiment 
must  be  at  least  16  ft  in  length  (stretched 
mesh  length)  and  occupy  at  least  40 
percent  of  the  intermediate  portion  of 
the  test  trawl  net  (stretched  mesh  basis). 

Placement  and  shape  of  the  panel  will 
be  determined  by  the  company  making 
application  to  participate  in  the 
experiment.  Other  aspects  of  the  net 
design  for  the  test  gear,  as  well  as  the 
control  gear,  will  have  to  conform  to 
standards  so  that  the  effects  of  the  open 
panel  can  be  discerned  by  the 
experiment  Towing  speed,  duration  of 
tows,  and  other  aspects  of  the  tows 
made  with  experimental  and  control 
nets  will  be  restricted  for  purposes  of 
isolating  the  effects  of  the  open  panel. 
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Guidelines  for  applications  to 
participate  in  the  experiment  will  be 
provided  by  the  Groundfish  Forum. 
Guidelines  will  include  a  description  of 
the  test  and  control  gear  as  well  as  a 
statement  of  the  rules  that  must  be 
followed  for  the  experiment.  This 
information  will  be  conveyed  to 
potential  applicants  through  a  short 
publication  written  and  distributed  by 
the  Groundfish  Forum  and  reviewed  by 
NMFS  personnel  associated  with  the 
experiment. 

The  Regional  Administrator  has 
approved  the  EFP  application  and  has 
issued  EFP  97-01  to  the  Groundfish 
Forum.  The  EFP  authorizes  the 
Groundfish  Forum  to  solicit  vessel 
participants  through  the  RFP  process 
and  authorizes  the  hfirvest  of  4,700  mt 
of  groundfish  diuing  the  course  of  the 
experiment  fit)m  July  25,  1997.  through 
August  30. 1997,  of  which  no  more  than 
50  percent,  or  2,350  mt,  may  be  species 
other  than  yellowfin  sole.  Groundfish 
and  PSC  catch  associated  with  this 
experiment  will  not  be  deducted  from 
total  allowable  catch  and  PSC  amounts 
specified  for  the  1997  groundfish 
fisheries. 

The  Regional  Administrator  may 
terminate  the  experiment  if  prohibited 
species  catch  (PSC)  exceeds  the  high- 
end  estimates  of  the  Groundfish  Forum; 
43.9  mt  of  Pacific  halibut,  30,900 
Chionoecetes  bairdi  crab,  and  160,700 
C.  opilio  crab.  Failure  of  the  permittee 
to  comply  with  the  terms  and 
conditions  of  the  EFP  may  be  grounds 
for  revocation,  susf>ension,  or 
modification  of  the  EFP  under  15  CFR 
600.745(b)(8)  with  respect  to  any  or  all 
persons  and  vessels  conducting 
activities  under  the  EFP.  Failure  to 
comply  with  applicable  taws  may  also 
result  in  sanctions  imposed  under  those 
laws. 

Classification 

NfMFS  prepared  an  EA  for  this  EFP. 
The  Assistant  Administrator  for 
Fisheries,  NOAA,  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of 
fishing  under  this  EFP.  A  copy  of  the  EA 
is  available  from  NMFS  (see 
ADDRESSES).  The  Regional 
Administrator  determined  that  fishing 
activities  conducted  pursuant  to  this 
EFP  will  not  affect  endangered  and 
threatened  species  or  critical  habitat 
under  the  Endangered  Species  Act. 

References 

Rose,  C.S.  1995.  "Behavior  of  North 
Pacific  groundfish  encountering  trawls: 
applications  to  reduce  bycatch."  in 
Solving  Bycatch:  Considerations  for 


Today  and  Tomorrow.  Univ.  of  Alaska 
Sea  Grant  Report  96-03, pp.  235-242. 

This  action  is  exempt  from  review 
under  E.O.  12866. 

Authoritjn  16  U.S.C.  1801  et  seq. 

Dated:  June  13. 1997. 
Gary  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  97-16009  Filed  6-18-97;  8:45  am) 

BILUNG  COOE  361&-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy,  DoD 

Notice  of  Closed  Meeting  of  the  Board 
of  Visitors  to  the  United  States  Naval 
Academy 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  on  June 
23,  1997,  at  the  United  States  Naval 
Academy,  Alumni  Hall,  at  8:30  a.m. 
This  meeting  will  be  closed  to  the 
public. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculiun,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  Diuing  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  the  Under 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  meeting  shall  be  closed 
to  the  public  because  the  meeting  will 
be  concerned  with  matters  as  outlined 
in  section  552(b)  (2).  (5),  (6).  (7)  and  (9) 
of  Title  5,  United  States  Code.  Due  to  a 
delay  in  Administrative  Processing  the 
normal  15  days  notice  requirement 
could  not  be  met. 

FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Lieutenant 
Commander  Adam  S.  Levitt,  U.S.  Navy, 
Secretary  to  the  Board  of  Visitors.  Office 
of  the  Superintendent,  United  States 
Naval  Academy,  Annapolis,  MD  21402- 
5000,  telephone  number  (410)  293- 
1503. 

Dated:  June  11. 1997. 

Michael  D.  Sutton, 

LT.  fAGC.  USN.  Alternate  Federal  Register 
Liaison  Officer. 

[PR  Doc.  97-16056  Filed  6-18-97;  8:45  am) 

BILUNO  COOE  M10-FF-P 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office;  Office  of 
Industrial  Technologies  (OIT);  Notice 
of  Solicitation  for  the  Glass  Industry 
Initiative:  Correction 

AGENCY:  (DOE). 

ACTION:  Notice  of  solicitation 

availability:  Correction 

summary:  The  Department  of  Energy 
(DOE)  Office  of  Industrial  Technologies 
published  a  document  in  the  Federal 
Register,  June  6,  1997,  concerning 
receiving  applications  for  innovative 
research  and  development  (R&D)  in 
support  of  the  "Glass  Industry 
Initiative".  The  document  contained  an 
incorrect  internet  address. 
FOR  further  INFORMATION  CONTACT: 
Barbara  Lewandowski  at  (630)  252- 
2069. 

CORRECTION:  In  the  Federal  Register  of 

June  6,  1997,  in  FR  Doc:  97-14814,  on 
page  number  31088,  in  the  first  column, 
correct  the  dates  and  addresses  caption 
to  read: 

DATES  AND  ADDRESSES:  The  Internet 
address  for  the  DOE  Chicago  Operations 
Office's  Acquisition  and  Assistance 
Group  should  be  changed  to:  http:// 
www.ch.doe/business/acq.htm.  The  link 
to  the  Glass  Industry  Initiative  is  located 
near  the  bottom  of  the  Acquisition  and 
Assistance  page. 

Issued  in  Chicago,  Illinois  on  June  12, 
1997. 

J.D.  Greenwood, 

Acquisition  and  Assistance  Group  Manager. 
|FR  Doc.  97-16082  Filed  6-18-97;  8:45  am| 
BILUNG  COOE  S4S0-O1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 686-000] 

Cataula  Generating  Company,  LP.; 
Notice  of  issuance  of  Order 

June  13, 1997. 

Cataula  Generating  Company,  L.P. 
(Cataula)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Cataula 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  Cataula.  On 
May  29,  1997,  the  Commission  issued 
an  Order  Accepting  For  Filing  Proposed 
Market-Based  Rates  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  May  29,  1997 
Order  granted  the  request  for  blanket 
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approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Cataula  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  Cataula  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Cataula,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Cataula's  issuances  of  securities  or 
assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  30, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-16087  Filed  6-1&-97;  8:45  am) 

BIUJNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2970-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Notice  of  Filing 

June  13. 1997. 

Take  notice  that  on  May  15,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  tendered  for  filing  a  service 
agreement  with  Valero  Power  Services 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice     • 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  25,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-16038  FUed  6-18-97;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2266-000] 

Dayton  Power  &  Light  Company; 
Notice  of  Filing 

June  13,  1997. 

Take  notice  that  on  May  21,  1997, 
Dayton  Power  &  Light  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  25, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 

|FR  Doc.  97-16039  Filed  6-18-97;  8:45  am] 
BUJJNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-36&-008] 

El  Paso  Natural  Gas  Company;  Notice 
of  Change  in  Rates 

June  13. 1997. 

Take  notice  that  on  June  10, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance, 
pursuant  to  Part  154  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  and  the  Commission's 
order  issued  April  16.  1997  at  Docket 
No.  RP95-363-000,  et  al.,  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1-A  and 
Third  Revised  Volume  No.  2. 
Second  Revised  Volume  No.  1-A 

Ninth  Revised  Sheet  No.  20 

Fifth  Revised  Sheet  No.  22 

Tenth  Revised  Sheet  No.  23 

Thirteenth  Revised  Sheet  No.  24 

Tenth  Revised  Sheet  No.  26 

Ninth  Revised  Sheet  No.  27  and  28 

Original  Revised  Sheet  No.  33  through  38 

Sheets  Nos.  39  through  99 

Third  Revised  Sheet  No.  102 

Fifth  Revised  Sheet  No.  Ill 

Fourth  Revised  Sheet  No.  112 

Fifth  Revised  Sheet  No.  113 

Original  Revised  Sheet  No.  113A 

Second  Revised  Sheet  No.  114 

Second  Revised  Sheet  No.  117  and  118 

Third  Revised  Sheet  No.  127 

First  Revised  Sheet  No.  202B 

Third  Revised  Sheet  No.  215 

Second  Revised  Sheet  No.  215A 

First  Revised  Sheet  No.  215B 

Second  Revised  Sheet  No.  218 

First  Revised  Sheet  No.  219 

Second  Revised  Sheet  No.  309 

Original  Sheet  Nos.  310  through  316 

Sheet  Nos.  317  through  319 

Original  Revised  Sheet  Nos.  320  through  323 

Sheet  Nos.  324  through  329 

Second  Revised  Sheet  No.  349 

Third  Revised  Sheet  No.  350 

Second  Revised  Sheet  No.  350A 

Third  Revised  Volume  No.  2 

Fortieth  Revised  Sheet  No.  1-D.2 
33rd  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  tariff  sheets  are 
being  tendered  to  implement  its  Offer  of 
Settlement  and  Request  for  Approval  of 
Stipulation  and  Agreement  filed  with 
the  Commission  on  March  15,  1996  at 
Docket  Nos.  RP95-363-000,  et  al.  The 
tendered  tariff  sheets  are  proposed  to 
become  effective  on  July  1,  1997. 

Additionally,  pursuant  to  the 
commitment  made  in  its  comments  filed 
in  the  above  proceeding  on  November 
15,  1996.  El  Paso  is  filing  conforming 
revisions  to  the  Stipulation  and 
Agreement  (S  &  A)  contained  in  the 
Settlement. 
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El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  Nos.  RP95-363-000.  et  al..  all 
shippers  on  El  Paso's  system,  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loii  D.  CasheU. 
Secretary. 

(FR  Doc.  97-16035  Filed  6-18-97;  8:45  am] 
BHJJNG  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 


Pocket  Nos.  RP96-366-000  and  FA94-15- 
002] 

Florida  Gas  Transmission  Company; 
Notice  Rescheduling  Informal 
Settlement  Conference 

June  13,  1997. 

Take  notice  that  the  informal 
settlement  conference  that  was 
previously  scheduled  in  this  proceeding 
on  June  16  and  June  17,  1997,  has  been 
rescheduled  for  Monday.  June  23,  1997 
at  1:00  p.m.,  and  if  necessary,  will 
continue  on  June  24,  1997,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583  or  Kathleen  M.  Dias  at  (202)  208- 
0524. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-16036  Filed  6-18-97;  8.45  am) 

BIUJNQ  COCE  9717-01-41 


DEPARTMENT  OF  ENERGY 

federal  Energy  Regulatory 
Commission 

[Docket  No.  MG97-1 4-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Filing 

June  13, 1997. 

Take  notice  that  on  June  9,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  filed  a  request  for  limited 
waiver  or  clarification  of  the 
Commission's  regulations  regarding 
marketing  affiliates.  18  CFR  part  161 
and  18  CFR  250.16. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  or  385.214. 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  June  30. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  97-16034  Filed  6-18-97;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-392-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  13,  1997. 

Take  notice  that  on  June  9,  1997 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  July  11,  1997. 

National  Fuel  states  that  the  purpose 
of  the  filing  is  to  add  provisions  to  the 
General  Terms  and  Conditions  and  to 
the  ESS,  FSS  and  ISS  Rate  Schedules  to 
allow  Shippers  under  those  Rate 
Schedules  to  transfer  Storage  Balance  to 
each  other,  under  the  conditions 
described  therein,  including  payment  by 
the  Receiving  Shipper  of  an 


administrative  charge  equal  to  a  posted 
rate  between  a  maximum  of  one  cent  per 
dth  and  a  minimum  rate  of  zero. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  section  385.211  and 
385.214).  All  such  motions  to  intervene 
or  protests  must  be  filed  as  provided  in 
section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
|FR  Doc.  97-16037  Filed  6-18-97;  8:45  am] 

BILUNO  COO€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER96-1 663-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

June  13. 1997. 

Take  notice  that  on  June  6.  1997. 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  an  errata  to  its  market 
power  filing  it  made  in  this  proceeding 
on  March  31.  1997.  which  corrects  two 
computational  errors  made  in  the  earlier 
filing.  PG&E  states  that  the  corrections 
do  not  change  the  conclusions 
presented  by  PG&E  in  its  earlier  filing. 
PG&E  further  states  that  it  is  bringing 
these  errors  to  the  attention  of  the 
Commission  and  the  other  parties  on  the 
established  June  6,  1997,  date  for 
protests  and  interventions  so  that  any 
party  may  respond  in  its  reply 
comments. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  23,  1997. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
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parties  to  the  proceeding.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-16041  Filed  6-18-97;  8:45  am] 

BILUNO  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER97-267»-00(q 

TerraWatt,  Inc.;  Notice  of  Issuance  of 
Order 

Jime  13. 1997. 

TerraWatt,  Inc.  (TerraWatt)  submitted 
for  filing  a  rate  schedule  under  which 
TerraWatt  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  TerraWatt  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  TerraWatt 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Terrawatt. 

On  May  30, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  TerraWatt  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).   ^ 

Absent  a  request  for  hearing  within 
this  period,  TerraWatt  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  TerraWatt's  issuances  of 
securities  or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  30, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Conunission's 
Public  Reference  Branch,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-16088  Filed  6-18-97;  8:45  am] 

BILUNG  COOE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2900-000] 

United  Regional  Energy;  Notice  of 
Filing 

June  13, 1997. 

Take  notice  that  on  Jime  2,  1997, 
United  Regional  Energy  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington.  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  25,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-16040  Filed  6-18-97;  8:45  am) 

BILLING  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  12ia-000,  et  aJ.] 

Hydroelectric  Applications  [Georgia 
Power  Company,  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 


b.  Pro/ecf  No;  1218. 

c.  Date  filed:  September  30. 1996. 

d.  Submitted  By:  Georgia  Power 
Company,  current  licensee. 

e.  Name  of  Project:  Flint  River 
Hydroelectric  Project. 

f.  Location:  On  the  Flint  River,  in 
Dougherty  and  Lee  Counties,  Georgia. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
December  1. 1979. 

i.  Expiration  date  of  current  license: 
September  30,  2001. 

j.  The  project  consists  of  the 
following: 

Structures  on  Flint  River  consist  of: 

(1)  a  464-foot-long  dam  and  buttress 
spillway;  (2)  a  8-mile-long  reservoir,  (3) 
a  powerhouse  containing  three  1 ,800 
kW  generating  units  with  a  combined 
installed  capacity  of  5,400-kW;  (4)  three 
46-kV  transmission  lines;  and  (5) 
appurtenant  facilities. 

Structiu«s  on  Muckafoonee  Creek 
consist  of:  (1)  a  89-fbot-long  diversion 
dam  and  a  133-foot-long  gated  spillway; 

(2)  an  old  powerhouse  substructure;  (3) 
a  383-foot-long  earth  dike;  and  (4)  a 
reservoir  extending  2.6-miles  and  1.5- 
miles  up  Kinchafoonee  Creek  and 
Muckabee  Creek,  respectively. 

Connecting  structures  (Flint  River  to 
Muckafoonee  Creek)  consist  of:  (1)  a 
2, 600- foot-long  dike  connecting  the  two 
dams  above;  and  (2)  a  2.800-foot-long 
excavated  channel  connecting  the  two 
reservoirs  above. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Robert  L.  Boyer.  Vice  President, 
Georgia  Power  Company.  333  Piedmont 
Avenue,  Altanta.  GA  30308,  (404)  526- 
7892. 

1.  FERC  contact:  Thomas  A.  Dean 
(202)  219-2778. 

m.  Pursuant  to  18  CFR  16.8,  16.9.  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  September  30, 1999. 

2  a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Project  No.:  1960. 

c.  Date  filed:  August  31.  1995. 

d.  Submitted  By:  Dairyland  Power 
Cooi>erative.  current  licensee. 

e.  Name  of  Project:  Flambeau 
Hydroelectric  Project. 

f.  Location:  On  the  Flambeau  River,  in 
Rusk  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 
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h.  Effective  date  of  current  license: 
March  1,1951. 

i.  Expiration  date  of  current  license: 
February  28,  2001. 

j.  The  project  consists  of:  (1)  A  4,980- 
foot-long  embankment  dam;  (2)  a  1,952- 
acre  reservoir;  (3)  a  138-foot-long 
spillway  with  three  40-foot-wide 
Taintor  gates;  (4)  a  powerhouse 
containing  three  5,000  kW  generating 
units  with  a  combined  installed 
capacity  of  15,000-kW;  (5)  a  66-kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  William  L.  Berg,  General  Manager, 
Dairyland  Power  Cooperative,  3200  East 
Avenue  South,  P.O.  Box  817,  La  Crosse, 
WI  54602,  (608)  788-4000. 

1.  FERC  contact:  Thomas  A.  Dean 
(202) 219-2778. 

m.  Piusuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  February  28,  1999. 

3  a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Project  No:  2721. 

c.  Date  filed:  September  11,  1995. 

d.  Submitted  By:  Bangor  Hydro- 
Electric  Company,  current  licensee. 

e.  Name  of  Project:  Howland 
Hydroelectric  Project. 

f.  Location:  On  the  Piscataquis  River, 
in  Penobscot  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
April  1.  1962. 

i.  Expiration  date  of  current  license: 
September  30.  2000. 

j.  The  project  consists  of:  (1)  A  660- 
foot-long  gravity  dam;  (2)  a  270-acre 
reservoir;  (3)  four  9  by  9-foot  gates;  (4) 
a  570-foot-long  spillway;  (5)  an 
abandoned  fishway;  (6)  an  operating 
fishway  and  log  sluice  section;  (7)  a  90- 
foot-long  cutoff  wall;  (8)  a  powerhouse 
with  an  installed  capacity  of  1.875-kW; 
and  (9)  appurtenant  facilities. 

L  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Kathleen  C.  Billings,  Director, 
Environmental  Services  and 
Compliance,  Bangor  Hydro-Electric 
Company.  P.O.  Box  932.  33  State  Street, 
Bangor,  ME  04402.  (207)  941-6636. 

L  FERC  contact:  Thomas  A.  Dean 
(202) 219-2778. 

m.  Pursuant  to  18  CFR  16.8, 16.9.  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 


must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  September  30,  1998. 

4  a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  Subsequent 
License. 

b.  Project  No.:  2724. 

c.  Date  filed:  September  30, 1996. 

d.  Submitted  By:  The  City  of 
Hamilton,  Ohio,  ciurent  licensee. 

e.  Name  of  Project;  City  of  Hamilton 
Hydroelectric  Project. 

f.  Location:  On  the  Miami  River  in  the 
City  of  Hamilton,  Butler  County,  Ohio. 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
April  1, 1962. 

i.  Expiration  date  of  current  license: 
September  30,  2001. 

j.  The  project  consists  of:  (1)  A  1,000- 
foot-long  timber  crib  overflow  dam;  (2) 
a  190-foot-long  dam;  (3)  a  3-mile-long 
power  canal;  (4)  a  powerhouse 
containing  two  750-kW  generating  units 
with  an  installed  capacity  of  1,500-kW; 
(5)  a  1.600-foot-long  tailrace;  (6)  a  13.2- 
kV  transmission  line;  and  (7) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Richard  Fleming,  City  of  Hamilton, 
Department  of  Public  Utilities,  20  High 
Street.  Hamilton,  OH  45011,  (513)  868- 
5907. 

1.  FERC  contact:  Thomas  A.  Dean 
(202)  219-2778. 

m.  Pursuant  to  18  CFR  16.8,  16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  September  30,  1999. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Proyecf  No..- P-1 1605-000. 

c.  Date  filed:  May  5,  1997. 

d.  Applicant:  Stoughton  Water  Power 
Company,  Inc. 

e.  Name  of  Project:  Stoughton  Hydro 
Project. 

f  Location:  On  the  Yahara  River  near 
Stoughton,  Dane  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  ]. 
Reiss,  Stoughton  Water  Power 
Company.  Inc.,  P.O.  Box  553,  319  Hart 
Street,  Watertown.  Wl  53094,  (414)  261- 
7975. 

i.  FERC  Contact:  Ed  Lee  at  (202)  219- 
2809. 

j.  Comment  Date:  July  24,  1997. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 


an  existing  14-foot-high,  3  20- foot-long 
concrete  gravity  and  earthen 
embankment  dam;  (2)  an  existing  80 
acre-foot  reservoir  with  a  surface  area  of 
11  acres;  (3)  an  existing  concrete  and 
brick  powerhouse  containing  one 
proposed  192-kilowatt  (kW)  generating 
unit;  (4)  a  new  350-foot-long 
transmission  line;  and  (5)  appurtenemt 
facilities.  The  applicant  estimates  that 
the  average  annual  generation  would  be 
450,000  kWh.  No  new  access  road  will 
be  needed  to  conduct  the  studies.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $25,000. 
All  project  structures  are  owned  by  the 
City  of  Stoughton,  211  Water  Street. 
P.O.  Box  383.  Stoughton.  Wisconsin 
53589. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  ultility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C,  and  D2. 

6  a.  Application  Type:  Dredging  on 
project  lands  to  install  new  boat  ramp. 

b.  Project  No:  459-090. 

c.  Date  Filed:  May  7.  1997. 

d.  Applicant:  Union  Electric 
Company. 

e.  Name  of  Project:  Osage 
Hydroelectric  Project. 

f.  Location:  Lake  of  the  Ozarks. 
Benton  County,  Missouri. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
n.  Applicant  Contact:  Ms.  Sandra 

Repert-Shropshire,  Union  Electric 
Company,  1901  Chouteau  Avenue,  St. 
Louis,  MO  63166.  (314)  554-3458. 

i.  FERC  Contact:  Steve  Hocking.  (202) 
219-2656.  ^ 

j.  Comment  Date:  July  17,  1997. 

k.  Description  of  Application:  Union 
Electric  Company  (licensee)  requests 
Commission  approval  to  grant  a  permit 
to  Mr.  Keith  Ackerson  (permittee)  to 
excavate  about  600  cubic  yards  of 
sediment  from  the  Lake  of  the  Ozarks. 
The  excavation  would  be  near  lake  mile 
78.7  in  Section  12,  Towmhip  40  North, 
Range  21  West,  Benton  County, 
Missouri.  The  permittee  proposes  to 
install  a  new  boat  ramp  at  this  location. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

7  a.  Type  of  Application:  New  License 
fbr  Major  Project. 

b.  Project  No.:  11243-002. 

c.  Date  filed:  January  6,  1997. 

d.  Applicant:  Whitewater  Engineering 
Corporation. 

e.  Name  of  Project:  Power  Creek 
Hydroelectric  Project. 

{.  Location:  On  Power  Creek,  near  the 
town  of  Cordova,  in  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 
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h,  /\ppncani  L,oniaci:  Thom  Fiscner, 
Whitewater  Engineering  Corporation, 
1050  Larrabee  Avenue,  Suite  104-107, 
BelUngham,  WA  98225,  (360)  738-9999. 

1.  FERC  Contact:  Michael  Henry,  (503) 
326-5858  ext.  224. 

j.  Deadline  for  comments:  See 
attached  paragraphs  A4  and  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
a  20-foot-high  concrete  and  earthfill 
diversion  structure  on  Power  Creek;  (2) 
a  5,90C-ibot-long  tuimel  and  pipeline 
system;  (3)  a  poweriiouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  6  MW;  (4)  a  tailrace 
returning  water  to  Power  Creek;  (5)  a 
7.2-mile-long  imderground  transmission 
line;  (6)  2.5  miles  of  access  roads;  and 
(7)  appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Mainteneince  Branch,  located  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  offices  of 
Whitewater  Engineering  Corporation 
(see  address  above). 

8  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8657-050. 

c.  Date  Filed:  April  30,  1997. 

d.  Applicants:  Greenwood  Ironworks 
and  Virginia  Hydrogeneration  & 
Historical  Society,  L.C. 

e.  Name  of  Project:  Harvell  Dam. 

f.  Location:  On  the  Appomattox  River 
in  Dinwiddle  and  Chesterfield  Counties, 
Virginia. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  C.D.L.  Perkins,. 
General  Manager,  Virginia 
Hydrogeneration  &  Historical  Society, 
L.C.,  5516  Falmouth  Street,  Richmond, 
VA  23230.  (804)  673-9667. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

i.  Comment  Date:  July  28, 1997. 

k.  Description  of  the  Request: 
Greenwood  Ironworks,  licensee,  and  the 
Virginia  Hydrogeneration  &  Historical 
Society.  L.C.  (VHHS)  jointly  request  that 
the  license  for  the  Harvell  Dam  Project 
be  transferred  from  Greenwood 
Ironworks  to  VHHS. 

1.  This  notice  also  consists  of  the 
followixig  standard  paragraphs:  B,  C2, 
andD2 


Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regiilations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  pubUc  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particiilar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 


would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enAoronmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  t^tions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docvunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Conmiission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  comf>eting  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
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of  tne  Applicant  specified  in  the 
particular  apphcation. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPUCATION."  "PROTEST,"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcdy 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

DlO.  Filing  and  Service  of  Responsive 
Dociunents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
reconunendations.  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  fitim  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS.  "  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 


heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  auid  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  docimients  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  TXl  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  June  13, 1997. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  S7-16032  Filed  6-18-97;  8:45  am] 
BtUJNG  CODE  SriT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

June  9, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  6641-027. 

c.  Date  filed:  May  21,  1997. 

d.  Applicant:  City  of  Marion, 
Kentucky,  and  Smithland  Hydroelectric 
Partners. 

e.  Name  of  Project:  Smithland  Lock 
and  Dam  Project. 

f.  Location:  On  the  Ohio  River  in 
Livingston  County.  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  Price, 
AJS  Hydro,  Inc.  120  Calumet  Court, 
Aiken.  SC  29803,  (803)  642-2749. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  July  25, 1997. 


k.  Description  of  Filings:  The  City  of 
Marion,  Kentucky,  and  Smithland 
Hydroelectric  Partners  filed  an 
application  to  modify  the  configuration 
of  the  Smithland  Lock  and  Dam  Project. 
The  licensees  propose  to  install  216 
small  turbines  and  108  generators 
instead  of  the  authorized  three 
generating  units.  The  licensees  also 
propose  to  include  the  existing 
Smithland  Dam  within  the  project 
boundary  and  delete  license  articles  302 
(cofferdam  design),  403  (minimum 
flow),  and  405  (plan  to  discharge 
minimum  flow).  The  licensees  indicate 
the  project's  total  generating  capacity 
will  remain  80  MW. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  "  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Sti-eet.  NE., 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described . 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
&t)m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-16033  Filed  &-18-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6844-4] 

Prevention  of  Significant  Deterioration 
of  Air  Quaiity  (PSD)  Finai 
Determinations 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  October  1 , 
1995  and  April  8,  1997.  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  2  Office,  issued  8  final 
determinations,  the  New  Jersey 
Department  of  Environmental  Protection 
issued  8  final  determinations  and  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
issued  18  final  determinations  pursuant 
to  the  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD) 
regulations  codified  at  40  CFR  52.21. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 


following  chart  (See  SUPPLEMENTARY 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Jon  of  the  Permitting  Section,  Air 
Programs  Branch,  Division  of 
Enviroimiental  Planning  and  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866.  at  (212)  637-4085. 

SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  the  PSD  regulations,  the  EPA  Region 
2  Office,  the  NJDEP,  and  the  NYSDEC 
have  made  final  PSD  determinations 
relative  to  the  sources  listed  below: 


Name 


Pedricktown  Cogeneration  Lim- 
ited Partnership. 


Puerto  Rioo  Electric  Power  Au- 
thority (PREPA)— 
Cambalache  Combustion 
Turbine  Project. 


Hess  Oil  Virgin  Islands  Cor- 
poration (HOVIC). 


Kamine/B«sicorp  Syracuse.  LP 


Trigen-Trenton  District  Energy 
Corporation. 


St.  Croix  Alumina,  LLC. 


PVS  Chemical  Inc 


Location 


Pedricktown, 
New  Jersey. 


Cambalache, 
Puerto  Rico. 


SL  Croix.  U.S. 
Virgin  Is- 
lands. 


Syracuse, 
New  York. 


Trenton,  New 
Jersey. 


St.  Croix.  U.S. 
.   Virgin  Is- 

larvJs. 
Buffak).  New 

York. 


Project 


Permit  revision  to  allow  an  increase  in  the 
annual  usage  of  the  auxiliary  boiler  and  to 
allow  combustion  of  1-K  kerosene  in  ftie 
combustion  turbine  even  though  there  is 
no  gas  curtailment  to  test  availatMlity  of  1- 
K  kerosene  fuel  handling  system.  Permit 
will  also  allow  simultaneous  operation  of 
auxiliary  boiler  and  comtKiStion  turbine. 

Final  permit  issued  on  July  31,  1995  for  a 
new  248  MW  electric  generating  station, 
consisting  of  three  83  MW  simple-cycle 
combustion  turbines  firing  Uo.  2  fuel  oil. 
The  permit  was  subsequently  appealed 
with  the  EPA's  Environmental  Appeals 
Board  (EAB).  The  EAB  denied  the  petition 
on  December  11,  1995.  The  final  PSD 
permit  became  effective  on  that  day. 

Administrative  permit  amendment  to  alk>w 
HOVIC  greater  operational  flexibility  in  its 
ability  to  use  stripped  sour  water  in  its  fluid 
catalytic  cracking  unit  (FCCU)  scaibber 
stack.  This  modification  does  not  increase 
mass  emissions  or  ambient  impacts  from 
the  FCCU  over  pjermitted  levels. 

Moditication  to  increase  the  annual  hours  of 
operatk}n  of  their  auxiliary  boilers  (Emis- 
sion Points  00002.  00003,  and  00004)  and 
increase  the  stack  height  of  each  emisskwi 
point.  This  increase  in  hours  of  operation 
will  provkle  steam  arvj  heatir>g  for  the  ad- 
jacent NYS  Fairgrounds. 

Modification  to  restnct  all  Ik^uid  fuel  firing  to 
a  single  diesel  engine.  Testing  on  all  liqukJ 
fuel  finng  showed  that  partk^ulates  (TSP) 
exceeded  the  PSD  permit  limit  arxl  an  up- 
ward revision  was  not  possible  because  of 
predicted  exceedances  of  the  PSD  24-hr 
increment  for  particulates.  Restriction  of 
duct  bumer  fuel  to  natural  gas  and  other 
operatktnal  changes. 

Administrative  amendment  to  transfer  the 
PSD  permit  from  Virgin  Islands  Alumina, 
Inc.  to  St.  Croix  Alumina,  LLC. 

Additk>n  of  a  Sodium  Bisulfite  producton 
process.  Design  limitations  have  been  irv 
duded  in  the  permit  to  limit  the  increase  in 
partk:ulate  matter  emissk)ns  t>elow  the 
PSD  de  minimis  level. 


Agency 


NJDEP 


EPA 


EPA 


NYSDEC 


NJDEP 


EPA 
NYSDEC 


Final  actk>n 


PSD  PemTit 
Modifk^tion. 


Final  PSD 
Permit. 


PSD  Permit 
Modification. 


Date 


Nov.  1,  1995. 


Dec.  11,  1995. 


Dec.  18.  1995. 


PSDNon-Ap- 
plk:ab*lity. 


PSD  Permit 
Modificatx)n. 


PSD  Permit 
Modifk:ation. 

PSD  Non-Ap- 
plcabtlity. 


Jan.  3,  1996. 


Feb.  1,  1996. 


Feb.  9.  1996. 


Feb.  14.  1996. 


33406 
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Name 


Camden  County  Resource  Re- 
covery Facility. 


The  Upjohn  Manufacturing 
Company. 

Gloucester  County  Resource 
Recovery  Facility. 


Newton  Creek  Water  Pollution 
Control  Plant 


Kamine/Besicorp-Beaver  Falls, 

LP. 
Buftak)  Crushed  Stone,  Inc 


Location 


Camden,  New 
Jersey. 


Barceloneta, 
Puerto  Rico. 

Westville,  New 
Jersey. 


Brooklyn,  New 
York. 


New  York  Power  Authority, 
Flynn  Combtned  Cyde  Plant. 


American  Re^Fue^  Company  o( 
Essex  County. 


Roth  Brothers  Smelting  Corp 


Eastman  Kodak  Company 


Ayerst  Laboratories,  Inc 


Gelinmac  Storage  Corp 


US  Military  Academy 


Caribbean  Petroleum  Corpora- 
tion. 


Beaver  Falls, 
NewYori<. 

Buffalo,  New 
York. 


Stony  Brook, 
NewYorii. 


Newark,  New 
Jersey. 


East  Syra- 
cuse, New 
Yorit. 

Rochester, 
New  York. 


Rouses  Point, 
New  Yoric. 

Buffak),  New 
York. 

West  Point, 
New  Yoric 


San  Juan. 
Puerto  Rico. 


Project 


Modification  of  PSD  permit  to  Include  start- 
up, shutdown,  arxj  malfunction  conditions. 
Other  revisk>ns  include  a  change  in  the 
minimum  oxygen  requirement  and  to  clar- 
ity the  use  of  bkxk  averages  in  the  deter- 
mination of  emission  limits  lor  different 
contaminants. 

Changing  individual  fuel  use  limitations  for 
three  existing  oil-fired  boilers  (Boilers  Nos. 
1,  2,  and  3A)  to  one  plantwkle  limitation. 

Modification  of  PSD  permit  to  include  start- 
up, shutdown,  and  malfunction  conditions. 
Other  revisions  include  a  change  in  the 
minimum  oxygen  requirement  and  to  clar- 
ify the  use  of  bhx:k  averages  in  the  deter- 
mination of  emission  limits  for  different 
contaminants. 

Rehabilitation  of  seven  existing  dual  fuel  en- 
gine generators.  The  rehabilitation  shall 
consist  of  the  introduction  of  natural  gas  to 
the  engines,  replacement  of  control  sys- 
tems with  modem  computerized  systems, 
and  the  reconstmction  of  the  following 
auxiliary  equipment:  lutMication,  cooling, 
starting,  heat  recovery,  and  fuel  systems. 

Modification  to  add  a  95  MMBTU/hr  auxiliary 
txiiler. 

Proposal  to  reconstnx:t  an  existing  stone 
crushing  process.  The  applicant  has  ac- 
cepted permit  conditions  to  limit  the  facili- 
ty's particulate  emisswns  bekjw  250  TPY. 
This  limit  shall  be  met  through  the  use  of  a 
wet  scrubber. 

Proposal  to  increase  the  permit  limitations 
for  NOx  firing  t)oth  natural  gas  and  dis- 
tillate oil.  The  original  NOx  limits  were  in- 
correctly based  upon  the  lower  heating 
value  of  the  fuel,  although  the  permit  stat- 
ed that  the  limits  shall  be  based  upon  the 
higher  heating  value.  This  modification 
corrects  the  inadvertent  use  of  the  tower 
heating  value. 

Modification  of  PSD  permit  to  include  start- 
up, shutdown,  and  malfunction  conditions. 
Other  revisions  include  a  change  in  the 
minimum  oxygen  requirement  and  to  clar- 
ify the  use  of  bkx:k  averages  in  the  deter- 
mination of  emission  limits  for  different 
contaminants. 

Construction  of  an  aluminum  de-coating  op- 
eratton  to  refine  scrap  aluminum.  It  has 
permit  limitattons  to  cap  its  emissions 
below  the  PSD  applicability  threshoW. 

Installation  of  a  regenerative  thermal  oxidizer 
(RTO)  onto  a  surface  coating,  chemical/ 
emulsion  preparation,  and  cleaning  oper- 
ation process  at  buitoing  329  of  the  facility. 
This  qualifies  for  a  pollution  control  project 
exemptton  under  PSD. 

Capping  four  existing  boiler  emission  points 
(00001,  00002,  00011,  and  00100)  under 
the  PSD  applicability  threshold  limit. 

Construction  of  a  bakery  waste  dehydratton 
process.  Emisstons  capped  betow  the 
PSD  applk:ab«lity  threshold  limit. 

Replacement  of  the  Unit  C  boiler  with  a  new 
boiler.  Potential  increase  in  NOx  emis- 
sions capped  below  the  PSD  applicability 
threshoW  limit. 

Permit  amendnwnt  to  redesignate  the  flukl 
catalytic  cracking  preheater  FH-1  to  FH- 
2.  No  increase  in  emissions. 


Agency 


NJDEP 


EPA 


NJDEP 


NYSDEC 


NYSDEC 
NYSDEC 


NYSDEC 


NJDEP 


NYSDEC 


NYSDEC 


NYSDEC 
NYSDEC 
NYSDEC 

EPA 


Final  actton 


PSD  Permit 
Modiftoation. 


PSD  Non-Ap- 
plk:ability. 

PSD  Permit 
Modification. 


PSD  Non-Ap- 
plicability. 


PSD  Non- Ap- 
plicability. 

PSD  Non-Ap- 
plicability. 


PSD  Non-Ap- 
plicability. 


PSD  Permit 
Modification. 


PSD  Non-Ap- 
plk:ability. 


PSD  Non-Ap- 
pltoability. 


PSD  Non-Ap- 
pltoability. 

PSD  Non- Ap- 
pltoabtlity. 

PSD  Non-Ap- 
plicability. 


PSD  Permit 
Modiftoation. 


Date 


Feb.  23,  1996. 


Mar.  11,  1996. 
Mar.  15,  1996. 


Mar.  20,  1996. 


Apr.  24,  1996. 
May  1,  1996. 


May  1.  1996. 


June  21,  1996. 


Aug.  14,  1996. 


Aug.  28,  1996. 


Sept.  4,  1996. 
Sept.  18,  1996. 
Sept.  25,  1996. 

Sept.  30,  1996. 


UMI 
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Name 


Location 


Project 


Agefx:y 


Final  action 


Date 


Frontier  Stone  Inc 


Union  County  Resource  Re- 
covery Facility. 


Lockport,  New 
York. 


Rahway,  New 
Jersey. 


Puerto  Rico  Electric  Power  Au- 
thority (PREPA)— 
Cambalache  Combustion 
Turbine  Project. 

Kraft  General  Foods  Corp 


Nissequogue  Cogen  Partners  .. 


Camt)aiache, 
Puerto  Rico. 


Canton,  New 
York. 

Stony  Brook, 
New  York. 


BeneTedi  LLC 


Rome,  New 
York. 


Cogen  Technologies,  L.P 


Linden,  New 
Jersey. 


Logan  Generating  Company 
(formerly  Keystone). 


Futton  County  landfill 


Puerto  Rican  Cement  Com- 
pany, Inc. 


Oswego  <j^(^  Energy  Recov- 
eiy. 


Logan  Towrv 
ship.  New 
Jersey. 


FuHon  County, 
New  York. 


Ponce,  Puerto 
Rico. 


Oswego,  New 
York. 


Construction  of  a  500  tons/hour  drum  mix 
asphalt  plant  emission  point  00005.  The 
facility  will  limit  annual  production  to 
575,000  tons  of  asphalt  per  year  as  a  fed- 
erally enforceable  cap. 

Modification  of  PSD  permit  to  include  start- 
up, shutdown,  arxj  malfunction  conditions. 
Other  revisions  include  a  change  in  the 
minimum  oxygen  requirement  and  to  clar- 
ify the  use  of  bkxk  averages  in  the  deter- 
minaton  of  emission  limits  for  different 
contaminants. 

This  Is  a  248  MW  electric  generating  station. 
Revision  of  the  PSD  permit  issued  on  July 
31,  1995  to  modify  certain  monitoring  re- 
quirements in  the  permit. 

Restricting  S02  emissions  from  emission 
point  00005  t)y  reducing  the  sulfur  content 
of  the  fuel  to  0.5%  sulfur  by  weight. 

This  permit  modification  corrects  the  original 
full  load  heat  input  values  of  the  gas  tur- 
bine while  firing  both  gas  and  oil.  The 
original  analysis  listed  the  heat  input  val- 
ues of  the  facility  as  420  and  440 
MMBTU/hr  firing  gas  and  oil,  respectively. 
The  turbine's  actual  heat  input  ratings  are 
440  and  460  MMBTU/hr  finng  gas  and  oil, 
respectively.  The  facility  has  accepted  per- 
mit conditions  to  cap  its  emissions  t>eiow 
the  PSD  applicability  thresholds. 

Construction  of  a  288  tons/day  pulp  and 
paper  mill  sludge  drying  facility.  The  dned 
sludge  shall  be  marketed  as  animal  bed- 
ding, paper  mill  feed  stock,  arxt  mulch. 
The  facility  accepted  permit  to  conditions 
to  cap  its  emissions  below  the  PSD  appli- 
cability threshokJs. 

Modification  includes  the  operation  of  any 
three  gas  turbines  with  duct-fired  heat  re- 
covery steam  boilers  (out  of  five  turbines) 
at  full  speed  with  no  load  (FSNL)  on  gen- 
erator. This  allows  the  facility  to  provide 
steam  to  hosts  and  to  specify  maximum 
hourty  emission  rates  dunng  FSNL  oper- 
atkjn. 

Permit  modified  for  existing  material  harxlling 
sources  and  to  include  several  new  minor 
material  fiandllng  sources  due  to  new  con- 
figuration. It  also  included  a  name  charge 
from  Keystone  Cogeneration  to  Logan 
Generating  Plant.  No  net  increase  in  emis- 
sions. 

The  facility  has  received  a  134,000  tons  per 
year  cap  of  the  amount  of  solid  waste  it 
may  accept.  This  cap  shall  limit  the 
amount  of  VOC  emissions  t)elow  the  PSD 
applicat>ility  threshokJs. 

PSD  permit  issued  for  the  expansion  of 
dinker  production  of  Kiln  6  from  3.100 
tons  per  day  to  4,100  tons  per  day.  The 
facility  is  subject  to  PSD  for  VOC  and  CO 
only. 

The  facility  is  installing  new  boilers,  ancillary, 
and  control  equipment.  This  retrofit  will  re- 
place oMer  equipment  with  new  state-of- 
the-art  technology.  The  facility  agreed  to 
cap  its  emissions  to  below  Vhe  PSD  appti- 
cability  threshold  limits. 


NYSDEC 


NJDEP 


EPA 

NYSDEC 
NYSDEC 


NYSDEC 


NJDEP 


NJDEP 


NYSDEC 


EPA 


NYSDEC 


PSD  Non-Ap-   Nov.  27.  1996. 
plk:at)ility. 


PSD  Permit 
Modification. 


PSD  Permit 
Modification. 


PSD  Non-Ap- 
plicability. 

PSD  Non-Ap- 
plicability. 


PSD  Non-Ap- 
plk^ability. 


PSD  Permit 
Modifk^tkxi. 


PSD  Pemnit 
Modifk:ation. 


PSD  Non-Ap- 
plicability. 


Final  PSD 
Permit. 


PSD  Non-Ap- 
pHcabillty. 


Dec.  4,  1996. 


Dec.  5,  1996. 


Dec.  25,  1996. 


Feb.  14,  1997. 


Feb.  14,  1997. 


Feb.  15.  1997. 


Feb.  18,  1997. 


Feb.  24.  1997. 


Feb.  25.  1997. 


Mar.  1.  1997. 
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Name 

Location 

Project 

Agency 

Final  action 

Date 

Allcan  Rolled  Products  Com- 

Oswego, New 

Replacing  3  existing  aluminum  scrap  metal 

NYSDEC 

PSD  Non-Ap- 

f^ar. 31.  1997. 

pany. 

Yofk. 

lumaces  with  2  new  furnaces.  The  existing 
control  equipment  would  also  be  upgraded 
to  handle  the  increased  air  flow.  The  facil- 
ity has  agreed  to  emission  restrictions  to 
cap  S02  and  PM10  below  the  PSD  appli- 
cability thresholds. 

plicability. 

EcoElectrica.  LP 

Penuetes. 

This  is  a  461  MW  combined  cycle  cogenera- 

EPA 

Final  PSD 

Apr.  8,  1997. 

Puerto  Rico. 

tion  plant.  This  PSD  permit  was  issued  on 
October  1.  1996.  However,  this  permit  was 
appealed  with  the  EPA's  Environmental 
Appeals  Board  (EAB).  On  April  8,  1997 
the  EAB  denied  several  petitions  from  the 
public  for  administrative  review  of  this  per- 
mit. The  final  PSD  permit  became  effec- 
tive on  April  8,  1 997. 

Pefmit 

This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

U.S.  Environmental  Protection  Agency, 
Region  2  Office.  Air  Programs 
Branch— 25th  Floor,  290  Broadway, 
New  York,  New  York  10007-1866 

NJDEP  Actions 

New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  Quality. 
Bureau  of  Engineering  and 
Technology.  401  East  State  Street, 
Trenton,  New  Jersey  08625 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources.  Source  Review  and 
Regional  Support  Section,  50  Wolf 
Road,  Albany,  New  York  12233-0001 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  Part  124),  judicial  review  of  these 
determinations  under  section  307(b)  (1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)  (2)  of  the  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 
William  J.  Muszynski, 
Acting  Regional  Administrator. 
IFR  Doc.  97-16113  Filed  &-18-97;  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-5844-6] 

Science  Advisory  Board;  Notification 
of  Public  Teleconference  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Goals  Subcommittee,  an 
ad  hoc  Subcommittee  of  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee  (EC),  will  conduct  a  public 
meeting  by  teleconference  on  Thursday, 
July  3,  1997,  from  12:00  noon  to  2:00 
p.m.  (Eastern  Daylight  Time).  The 
teleconference  meeting  is  open  to  the 
public,  however,  the  number  of 
avmlable  phone  lines  is  limited.  Please 
contact  Dr.  Jack  Fowle  at  (202)  260- 
8325,  if  you  are  interested  in 
participating  in  the  call  and  to  obtain 
the  dial-in  number.  The  teleconference 
will  be  held  at  the  U.S.  Environmental 
Protection  Agency  (EPA)  Headquarters 
Building  in  Conference  Room  2103  of 
the  Mall,  at  401  M  Street,  SW, 
Washington,  DC  20460.  For  easy  access, 
members  of  the  public  should  use  the 
EPA  entrance  next  to  the  Safeway. 
Copies  of  the  document  being  reviewed 
will  be  available  for  the  public  at  the 
time  of  the  meeting  in  the  Conference 
Room.  During  the  teleconference,  the 
Environmental  Goals  Subcommittee  will 
discuss  their  draft  report  on  the 
Agency's  Environmental  Goals  Report. 
This  public  teleconference  is  a  follow- 
up  to  an  earlier  Environmental  Goals 
Subcommittee  teleconference  held  on 
Thursday.  April  17.  1997  (See  62  FR 
15890.  April  3. 1997,  for  hirther 
information. 

For  Further  Information — Members  of 
the  public  desiring  additional 
information  concerning  the 
teleconference  or  who  wish  to  submit 
oral  or  written  comments  should  contact 
Dr.  Jack  Fowle,  Designated  Federal 


Official  for  the  Environmental  Goals 
Subcommittee,  Science  Advisory  Board 
(1400),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460.  telephone  (202) 
260-8325;  fax  (202)  260-7118;  or  via 
Email  at:  fowIe.jack@epamail.epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  to  Dr.  Fowle  and  be  received  no 
later  than  noon  Eastern  Time  on 
Wednesday,  Jime  25,  1997.  The  request 
should  be  brief,  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  and  an  outline  of  the 
issues  to  be  addressed.  Copies  of  the 
draft  meeting  agenda  can  be  obtained 
from  Ms.  Priscilla  Tillery-Gadson  at 
(202)  260-8414  or  at  the  above  fax 
number  or  by  E-mail  to 
tillery.priscilla@epamail.epa.gov. 

Dated:  June  11, 1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  97-16115  Filed  &-18-97;  8:45  am] 
BILUNG  COOE  8660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5844-8] 

Proposed  CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  for  the  City  Bumper  Site 

AGENCY:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACTION:  Proposal  of  CERCLA  section 
122(h)(1)  administrative  cost  recovery 
settlement  for  the  City  Bumper  Site. 

SUMMARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  Ida  Plummer 
under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA").  42  U.S.C.  9601  et  seq.,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Puh  L.  99-499,  for 
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past  costs  incurrea  in  connecuon  wim 
a  federal  fund  lead  removal  action 
conducted  at  the  City  Bumper  Site  ("the 
Site")  located  in  Cincinnati,  Ohio.  The 
U.S.  EPA  proposes  to  address  the 
potential  liability  of  Ida  Plummer  by 
execution  of  a  CERCLA  section 
122(h)(1)  Administrative  Cost  Recovery 
Settlement  ("AOC")  prepared  pursuant 
to  42  U.S.C.  9622(h)(1).  The  key  terms 
and  conditions  of  the  ACXD  may  be 
briefly  summarized  as  follows:  (1)  Ida 
Plummer  agrees  to  convey  her 
ownership  interest  in  the  Site  to  a 
prospective  purchaser  with  $65,000  of 
the  sale  proceeds  paid  directly  to  U.S. 
EPA  under  a  separate  CERCLA 
Prospective  Purchaser  Agreement  in 
satisfaction  of  claims  for  past  response 
costs  incurred  at  the  Site  by  U.S.  EPA 
in  connection  with  the  removal  and 
disposal  hazardous  substances;  (2)  Ida 
Plununer  agrees  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States,  or  its  contractors  or  employees, 
with  respect  to  past  response  costs  or 
the  AOC;  and  (3)  U.S.  EPA  affords  Ida 
Plummer  a  covenant  not  to  sue  for  past 
costs  incurred  during  the  removal  action 
and  contribution  protection  as  provided 
by  CERCLA  sections  113(f)(2)  and 
122(h)(4)  upon  satisfactory  completion 
of  obligations  under  the  AOC.  The  Site 
is  not  on  the  NPL,  and  no  further 
response  activities  at  the  Site  are 
anticipated  at  this  time.  The  AOC  has 
been  submitted  to  the  Attorney  General 
for  approval. 

DATES:  Comments  on  the  proposed  AOC 
must  be  received  by  U.S.  EPA  within 
thirty  (30)  days  of  the  publication  date 
of  this  document. 

ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Mike  Anastasio  at  (312)  886-7951,  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Mike  Anastasio, 
Office  of  Regional  Counsel,  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A),  Chicago,  Illinois 
60604.  ;| 

FOR  FURTHER  INFORiyiATION  CONTACT: 

Mike  Anastasio  at  (312)  886-7951,  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  document,  is 
open  pursuant  to  section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i),  for 
comments  on  the  proposed  AOC. 


L^ommenu.  snouia  oe  sent  to  the 
addressee  identified  in  this  document 

William  E.  Mano, 

Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 
(FR  Doc.  97-16110  Filed  6-18-97;  8:45  am) 

BILUNG  CODE  6S40-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5844-6] 

Proposed  CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlentent  for  the  City  Bumper  Site 

AGENCY:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
action:  Proposal  of  CERCLA  section 
122(h)(1)  administrative  cost  recovery 
settlement  for  the  City  Bumper  Site. 

SUIMMIARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  Roland  Hedge, 
George  Hedge,  Elaine  Davis,  Barbara 
Jackson,  Janet  Sickmeier  and  Donna 
Ernst  (hereinafter  referred  to  as  "the 
Settling  Parties")  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pub.  L.  99-499,  for 
past  costs  incurred  in  connection  with 
a  federal  fund  lead  removal  action 
conducted  at  the  City  Bumper  Site  ("the 
Site")  located  in  Cincinnati,  Ohio.  The 
U.S.  EPA  proposes  to  address  the 
potential  liability  of  the  Settling  Parties 
by  execution  of  a  CERCLA  section 
122(h)(1)  Administrative  tost  Recovery 
Settlement  ("AOC")  prepared  pursuant 
to  42  U.S.C.  9622(h)(1).  The  key  terms 
and  conditions  of  the  AOC  may  be 
briefly  summarized  as  follows:  (1)  the 
Settling  Parties  agree  to  convey  their 
ownership  interest  in  the  Site  to  a 
prospective  purchaser  with  $65,000  of 
the  sale  proceeds  paid  directly  to  U.S. 
EPA  under  a  separate  CERCLA 
Prospective  Piut;haser  Agreement  in 
satisfaction  of  claims  for  past  response 
costs  incurred  at  the  Site  by  U.S.  EPA 
in  connection  with  the  removal  and 
disposal  of  hazardous  substances;  (2) 
the  Settling  Parties  agree  not  to  assert 
any  claims  or  causes  of  action  against 
the  United  States,  or  its  contractors  or 
employees,  with  respect  to  past 
response  costs  or  the  AOC;  and  (3)  U.S. 
EPA  affords  the  Settling  Parties  a 
covenant  not  to  sue  for  past  response 
costs  incurred  during  the  removal  action 
and  contribution  protection  as  provided 
by  CERCLA  sections  113(f)(2)  and 
122(h)(4)  upon  satisfactory  completion 


of  obligations  under  the  AOC.  The  Site 
is  not  on  the  NPL,  and  no  further 
response  activities  at  the  Site  are 
anticipated  at  this  time.  The  AOC  has 
been  submitted  to  the  Attorney  General 
for  approval. 

DATES:  Comments  on  the  proposed  AOC 
must  be  received  by  U.S.  EPA  within 
thirty  (30)  days  of  the  publication  date 
of  this  document. 

ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Mike  Anastasio  at  (312)  886-7951,  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Mike  Anastasio, 
Office  of  Regional  Coimsel,  U.S.  EPA. 
Region  5,  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Anastasio  at  (312)  886-7951,  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  dociunent,  is 
open  pursuant  to  section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i),  for 
comments  on  the  proposed  AOC. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  document. 

William  E.  Mono, 

Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency.  Region  5. 
|FR  Doc.  97-16111  Filed  6-18-97;  8:45  am 
BILUNG  cooE  aeao-so-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5844-7] 

Proposed  CERCLA  Prospective 
Purchaser  Agreement  for  the  City 
Bumper  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposal  of  CERCLA 

prospective  purchaser  agreement  for  the 

City  Bumper  Site 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pub.  L.  99-499, 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
("PPA")  for  the  City  Bumper  Removal 
Action  Site  ("the  Site")  located  in 
Cincinnati,  Ohio,  has  been  executed  by 
Metal  Treating,  Inc.  and  Bums  Street 
Realty  Co.  LTD.  The  proposed  PPA  has 
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been  submitted  to  the  Attorney  General 
for  approval.  The  proposed  PPA  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  against  Metal  Treating  and  Bums 
Street  Realty.  The  proposed  PPA  would 
require  Metal  Treating  and  Burns  Street 
Realty  to  pay  the  United  States  $65,000 
to  be  applied  toward  outstanding 
response  costs  incurred  by  the  United 
States  in  conducting  federally  funded 
removal  activities  at  the  Site.  The  Site 
is  not  on  the  NPL,  and  no  further 
response  activities  at  the  Site  are 
anticipated  at  this  time. 
DATES:  Comments  on  the  proposed  PPA 
must  be  received  by  U.S.  EPA  by  July 
21,  1997. 

ADDRESSES:  A  copy  of  the  proposed  PPA 
is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Mike  Anastasio  at  (312)  886-7951,  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  PPA 
should  be  addressed  to  Mike  Anastasio, 
Office  of  Regional  Counsel,  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Anastasio  at  (312)  886-7951,  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  document,  is 
open  for  comments  on  the  proposed 
PPA.  Comments  should  be  sent  to  the 
addressee  identified  in  this  document. 
William  E.  Muno, 

Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 

[FR  Doc.  97-16112  Filed  6-18-97;  8:45  am) 

BILLING  COOE  6SflO-&0-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  For  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 


Type  of  Review:  Revision  of  currently 
approved  collection. 

Title:  Fair  Housing  Lending 
Monitoring  System. 

Form  Number:  None. 

OMB  Number:  3064-0046. 

Annual  Burden: 

Estimated  annual  number  of 
respondents:  1,593. 

Estimated  annual  number  of  loan 
applications:  1,000,000. 

Time  required  to  record  and  report 
each  application:  5  minutes. 

1,000.000  X  5  minutes  =  5,000,000 
minutes  or  83,333  annual  burden  hours. 

Expiration  Date  Of  OMB  Clearance: 
July  31,  1997. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  TXl 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
89a-3907,  Office  of  the  Executive 
Secretary,  Room  F— 400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  21,  1997  to  both  the  OMB  reviewer 
and  the  FCIC  contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Governors  of  the  Federal  Reserve 
System  promulgated  Regulation  C,  12 
CFR  part  203,  to  implement  the  Home 
Mortgage  Disclosure  Act  (HMDA).  12 
U.S.C.  2801-2810.  Regulation  C  requires 
depository  institutions  that  meet  its 
asset  size  jurisdictional  thresholds  to 
maintain  data  about  home  loan 
applications  (the  type  of  loan  requested, 
the  purpose  of  the  loan,  whether  the 
loan  was  approved,  and  the  type  of 
purchaser  if  the  loan  was  later  sold),  to 
update  the  information  quarterly,  and  to 
report  the  information  to  their  primary 
federal  regulator  annually.  Regulation  C 
applies  to  insured  State  nonmember 
banks  supervised  by  the  FDIC  if  those 
banks  have  assets  exceeding  a  dollar 
threshold  which  is  determined  annually 
pursuant  to  a  method  required  by  12 
U.S.C.  2808(b)  (for  1997  that  number  is 
S28  million).  Banks  may  use  a 
document  known  as  the  Loan 
Application  Register  (LAR)  to  comply 
with  the  information  requirement.  The 
FDIC  uses  the  information  to  assist  its 
examiners  in  determining  that  the  banks 
it  supervises  comply  with  applicable 
provisions  of  HMDA.  The  data  permit 
regulators  and  the  public  to  detect 
possible  instances  of  unlawful 
discrimination  in  connection  with 
certain  housing-related  credit. 


Dated:  June  13, 1997. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  97-16044  Filed  6-1&-97;  8:45  am] 

BILUNG  COO€  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Performance  Review  Board 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harriette  H.  Charbonneau,  Director  of 
Personnel,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573. 

SUPPLEMENTARY  INFORMATION:  Sec. 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
Harold ).  Creel,  Jr., 
Chairman. 

The  Members  of  the  Performance 
Review  Board  Are 

1.  Ming  Chen  Hsu,  Commissioner 

2.  Delmond  J.H.  Won,  Commissioner 

3.  Joe  Scroggins,  Jr.,  Commissioner 

4.  Norman  D.  Kline,  Chief 

Administrative  Law  Judge 

5.  Frederick  M.  Dolan,  Jr., 

Administrative  Law  Judge 

6.  Charles  E.  Morgan,  Administrative 

Law  Judge 

7.  Thomas  Panebianco,  General  Counsel 

8.  Joseph  C.  Polking,  Secretary 

9.  Edward  P.  Walsh,  Managing  Director 

10.  Bruce  A.  Dombrowski,  Depty 

Managing  Director 

11.  Vem  W.  Hill,  Director,  Bureau  of 

Enforcement 

12.  Sandra  L.  Kusumoto,  Director, 

Bureau  of  Administration 

13.  Austin  L.  Schmitt,  Director,  Bureau 

of  Economics  and  Agreement 
Analysis 

14.  Bryand  L.  VanBrakle,  Director, 

Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  97-16054  Filed  6-18-97;  8:45  ami 

BILUNQCOOE  6730-01-M 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanlting  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  Hsted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  {BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  3.  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Bankers  Trust  New  York 
Corporation,  New  York,  New  York 
("BTNY"');  to  acquire^OO  percent  of  the 
voting  shares  of  Alex  Brovra  Inc., 
Baltimore,  Maryland,  and  thereby 
engage  in  underwriting  and  dealing  in, 
to  a  limited  extent,  all  types  of  debt  and 
equity  securities  other  than  interests  in 
open  end  investment  companies.  See  J. 
P.  Morgan  &■  Co.,  Inc..  The  Chase 
Manhattan  Corp.,  Bankers  Trust  New 
York  Corp.,  Citicorp  and  Security 
Pacific  Corp.,  75  Fed.  Res.  Bull.  192 
(1989);  in  making,  acquiring,  brokering 
and  servicing  loans  or  other  extensions 
of  credit  for  their  own  account  and  the 
account  of  others,  pursuant  to  § 
225.28(b)(1)  of  the  Board's  Regulation  Y; 
in  performing  functions  or  activities  that 
may  be  performed  by  a  trust  company 
(including  activities  of  a  fiduciary, 
agency  or  custodial  nature),  pursuant  to 
§  225.28(b)(5)  of  the  Board's  Regulation 
Y;  in  acting  as  investment  or  financial 
advisor,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  in  providing 


securities  brokerage  services  (including 
securities  clearing  and  securities 
execution  services  on  an  exchange), 
alone  and  in  combination  with 
investment  advisory  services,  and 
incidental  activities  (including  related 
seciuities  credit  activities  and  custodial 
services),  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  in  buying  and 
selling  in  the  secondary  market  all  types 
of  securities  on  the  order  of  customers 
as  a  riskless  principal  to  the  extent  of 
engaging  in  a  transaction  in  which  the 
company,  after  receiving  an  order  to  buy 
(or  sell)  a  security  from  a  customer, 
purchases  (or  sells)  the  secimty  for  its 
own  account  to  oBset  a 
contemporaneous  sale  to  (or  purchase 
from)  the  customer,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
in  acting  as  agent  for  the  private 
placement  of  securities  in  accordance 
with  the  requirements  of  the  Securities 
Act  of  1933  and  the  rules  of  the 
Securities  and  Exchange  Commission, 
pursuant  to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y;  in  underwriting  and 
dealing  in  obligations  of  the  United 
States,  general  obligations  of  states  and 
their  political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
under  12  U.S.C.  24  and  335.  pursuant  to 
§  225.28(b)(8)  of  the  Board's  Regulation 
Y;  and  in  providing  administrative  and 
other  services  to  investment  companies, 
including  open-end  investment 
companies  ("mutual  funds").  See 
Barclays  PLC.  82  Fed.  Res.  Bull.  158 
(1996);  Bank  of  Ireland.  82  Fed.  Res. 
Bull.  1129  (1996).  BTNY  would  engage 
in  these  activities  in  accordance  with 
the  limitations  and  conditions 
previously  established  by  the  Board  by 
regulation  or  order,  with  certain 
exceptions  relating  to  the  proposed 
provision  of  advisory  and 
administrative  services  to  mutual  funds 
that  are  discussed  in  the  notice.  BTNY 
also  intends  to  acquire  certain  offshore 
subsidiaries,  companies  engaged  in 
providing  services  to  other  Alex  Brown 
affiliates,  and  proprietary  investments 
currently  owned  by  Alex  Brown. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  BTNY 
"Can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8).  BTNY 
believes  that  the  proposal  would 


produce  public  benefits  that  outweigh 
any  potential  adverse  effects.  In 
particular,  BTNY  maintains  that  the 
proposal  would  not  materially  reduce 
competition  in  the  relevant  markets  and 
would  enable  BTNY  to  offer  its 
customer  a  broader  range  of  products. 
BTNY  also  maintains  that  its  proposal 
would  not  result  in  any  adverse  effects. 

In  publishing  the  proposal  for 
conunent,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act.  Any 
request  for  a  hearing  on  this  notice 
must,  as  required  by  §  262.3(e)  of  the 
Board's  Rides  of  Procedure  (12  CFR 
262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  the  approval  of  the 
proposal. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17.  1997. 

Jeimifer  J.  )ohnsoii. 

Deputy  Secretary  of  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation;  Supporting 
State  Efforts  to  Link  Administrative 
Data  Systems  for  the  Purpose  of 
Studying  the  Effects  of  Welfare  Reform 
on  Other  State  and  Federal  Public 
Assistance  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
HHS. 

ACDON:  Request  for  grant  applications 
from  states  to  link  their  administrative 
program  data  for  the  purposes  of 
studying  the  effects  of  the  newly 
implemented  Temporary  Assistance  for 
Needy  Families  (TANF)  program  on 
recipients  and  on  other  state  and  federal 
governmental  assistance  programs. 

SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE)  announces  the  availability  of 
funds  and  invites  applications  for  data 
linking  projects  that  will  allow  for 
improved  program  management. 


33412 


Federal  Register  /  Vol.  62,  No.  118  /  Thursday.  June  19,  1997  /  Notices 


momtoring,  and  research  and  evaluation 
activities.  The  primary  purpose  of  this 
grant  is  to  provide  states  with  funding 
that  will  enable  them  to  link 
administrative  program  data  from  TANF 
and  related  State  welfare  programs  with 
administrative  data  from  at  least  one 
other  source.  The  resulting  data  set  can 
then  be  used  to  support  research  into 
the  effects  of  TANF  on  recipients  and 
other  government  programs.  While 
efforts  may  be  targeted  in  any  area 
where  there  is  potential  interaction 
between  TANF  and  other  government 
programs,  ASPE  has  identified  six 
specific  areas  of  policy  interest.  These 
areas  are  outlined  in  section  n.  Topics 
of  Priority  Interest. 
CLOSiNQ  date:  The  closing  date  for 
submitting  applications  under  this 
armouncement  is  August  18,  1997. 
FOR  APPUCATION  KITS  OR  FURTHER 
MFORMATION  COKTACT:  Administrative 
Officer,  Office  of  the  Assistant  Secretary 
for  Plaiming  and  Evaluation, 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue, 
SW,  Room  405F,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201,  Phone 
(202) 401-6639. 

Part  I.  Background  and  Purpose 

A.  Backgmund 

On  August  22.  1996,  President 
Clinton  signed  into  law  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  (PRWORA)  of  1996. 
This  law  terminated  the  61  year-old  Aid 
to  Families  with  Dependent  Children 
program  and  several  related,  smaller 
programs.  In  its  place,  the  PRWORA 
established  a  federal  block  grant,  which 
gives  states  great  flexibility  to  develop 
their  own  programs  and  strategies  for 
providing  assistance  to  the  poor.  Over 
time,  state  programs  targeted  toward  the 
poor  are  likely  to  diverge  in  the  new 
block  grant  environment.  Over  the 
coming  years,  it  will  become 
increasingly  important  to  understand 
the  effects  of  these  changes  on 
recipients,  caseloads,  and  state  and 
federal  budgets,  in  order  to  assess  the 
need  for  and  scope  of  futiue  state  and 
federal  welfare  policy.  It  will  also  be 
important  to  understand  the  ways  in 
which  the  varying  TANF  programs 
affect  other  state  and  federal  programs 
targeted  toward  the  poor.  For  example, 
do  a  state's  changes  to  its  welfare 
programs  improve  the  access  and 
utilization  of  medical  care  among  poor 
children?  Does  a  state's  TANF  program 
result  in  more  children  being  abused, 
neglected,  and  placed  in  the  homes  of 
relatives,  thereby  increasing  the  burden 
on  the  child  welfare  system?  Are  new 
state  programs  more  effective  at 


targeting  victims  of  domestic  violence, 
and  offering  services  and  supports  for 
victims  who  are  so  identified? 

State  administrative  program  data 
offer  a  potentially  rich  source  of 
information  on  the  welfare  population. 
They  can  therefore  be  used  to  answer 
many  of  the  questions  surrounding  the 
effects  of  the  new  welfare  law.  Several 
states  have  been  linking  their 
administrative  program  data  from  a 
variety  of  anti-poverty  programs  for 
many  years,  while  other  states  have 
begun  more  recently.  These  databases 
have  provided  valuable  insight  into  the 
characteristics  of  people  served  by 
assistance  programs,  how  program 
participation  varies  across  different 
groups  of  individuals,  and  how 
individuals  access  and  utilize  multiple 
services  over  time.  ASPE  believes  that 
these  databases  will  prove  valuable  in 
analyzing  the  collateral  effects  that 
TANF  may  have  on  recipients  and  on 
other  state  and  federal  programs. 

B.  Purpose 

Given  that  linked  administrative 
program  data  have  a  tremendous 
potential  for  assessing  the  impact  of 
TANF  on  recipients  and  other  programs, 
the  primary  purpose  of  this  grant  is  to 
provide  states  with  the  necessary 
funding  to  link  administrative  program 
data  from  the  TANF  program  with 
administrative  data  from  at  least  one 
other  source  in  order  to  address  at  least 
one  policy  relevant  topic.  The  resulting 
data  set  can  then  be  used  by  the  state 
to  examine  the  interactions  between 
TANF  and  other  governmental 
programs.  For  states  that  do  not 
currently  have  a  database  which 
contains  linked  program  data,  this  grant 
will  provide  the  seed  money  and 
impetus  for  its  creation.  For  states 
which  do  have  such  a  database,  this 
funding  can  enable  the  state  to  add 
administrative  data  from  programs  that 
are  not  currently  represented  in  the 
database.  While  the  grant  only  requires 
TANF  data  to  be  linked  with  data  from 
one  other  program,  preference  will  be 
given  to  projects  which  would  link  data 
from  multiple  programs,  as  such 
projects  would  likely  provide  a  greater 
understanding  of  how  TANF  interacts 
with  multiple  programs. 

Applicants  snould  also  consider  the 
time-frame  of  the  information  to  be 
included  in  the  database.  All  projects 
must  include  case-level  information 
collected  under  the  new  law,  which  was 
signed  in  August  of  1996  (states  are 
required  to  convert  to  their  TANF  plans 
by  July  1,  1997).  However,  preference 
will  be  given  to  those  projects  which 
include  historical  data,  so  that 
comparisons  can  be  drawn  between 


prior  state  AFDC  programs — and  thefr 
relationship  to  other  assistance 
programs — and  new  TANF  programs. 

Note  that  while  a  completed  research 
product  is  not  required  under  this  grant, 
eligible  proposals  must  include  a 
detailed  research  agenda  applicable  to 
the  resulting  data.  This  must  include  the 
names  of  qualified  researchers  who  have 
expressed  interest  in  analyzing  the  data 
set.  Letters  of  support  from  interested 
researchers  and  their  respective 
institutions  are  also  strongly 
encouraged. 

C.  Eligible  Applicants  and  Funding 

We  are  specifically  seeking  proposals 
from  state  agencies  which  operate  either 
a  TANF  program  or  another  state  or 
federal  assistance  program  targeted 
toward  the  poor.  Counties  with  a  total 
population  of  at  least  500,000  which 
operate  a  county-based  welfare  system 
may  also  apply.  Applicants  must  also 
have  and  present  proof  of  a  state-wide 
(or  where  appropriate,  coimty-wide) 
database  that  links  micro-level 
administrative  program  data  from  at 
least  two  programs  serving  low-income 
children  and  families,  ff  an  applicant 
does  not  currently  have  such  a  database, 
then  the  applicant  must  present  proof 
that  such  a  database  will  be  operational 
and  maintained  subsequent  to  the 
completion  of  this  project. 

Approximately  $400,000  is  available 
with  funds  appropriated  for  fiscal  year 
1997.  It  is  expected  that  approximately 
4  awards  at  an  average  of  $100,000  for 
12  months  will  be  awarded.  More 
projects  may  be  funded  if  additional 
funding  becomes  available  in  fiscal  year 
1998. 

Part  n.  Topics  of  Pfiority  Interest 

These  grants  are  designed  to  support 
state  efforts  to  improve  their  data 
infrastructure  so  that  they  can  better 
assess  the  impacts  of  welfare  reform  on 
other  state  and  federal  programs,  as  well 
as  on  recipients.  There  are,  therefore,  no 
specific  limitations  as  to  the  topical 
areas  that  applicants  may  apply  to 
explore  with  linked  administrative  data. 
The  following  section  contains  six  areas 
of  particular  interest  that  ASPE  has 
identified  as  relevant  in  the  context  of 
the  new  welfare  law.  While  each  of  the 
topical  areas  present  a  range  of  issues, 
the  possible  research  questions  are  in  no 
way  meant  to  be  exhaustive.  If 
prospective  applicants  have  additional 
questions  which  they  feel  are  relevant 
within  the  context  of  welfare  reform  and 
its  effect  on  other  assistance  programs — 
for  example,  the  use  of  administrative 
data  to  assess  program  use  for  children 
who  have  lost  SSI  benefits — they  are 


UMI 


Federal  Register  /  Vol.  62,  No.  118  /  Thursday,  June  19,  1997  /  NoUces 


33413 


encouraged  to  raise  them  in  meir 
proposal. 

ASPE  also  understands  that  there  is  a 
great  degree  of  variation  in  the  amount 
and  scope  of  administrative  program 
data  that  states  collect.  It  is  therefore 
highly  unlikely  that  every  state  would 
have  administrative  data  related  to  all  of 
the  issues  and  questions  raised  in  the 
following  section.  These  issues  are  only 
meant  as  a  guide  to  assist  prospective 
applicants  in  framing  the  scope  of  data 
to  be  linked  under  this  grant. 
Additionally,  projects  are  not  limited 
solely  to  administrative  data.  Where 
appropriate  and  feasible,  applicants  may 
choose  to  link  their  administrative  data 
with  either  survey  data  or  other 
available  data. 

/.  Supporting  Services  in  the  Transition 
From  Welfare  to  Work 

The  new  legislation  establishes  a  five 
year  time  limit  for  the  receipt  of  federal 
TANF  assistance,  and  a  requirement 
that  all  able-bodied  caretaker  recipients 
enroll  in  a  work  or  work-training 
program  after  two  cumulative  years  of 
aid.  This  increased  emphasis  on  work 
raises  questions  as  to  whether  states  can 
provide  sufficient  services  to  support 
the  transition  from  welfare  to  work.  Of 
specific  concern  are  assistance  programs 
other  than  TANF,  such  as  Medicaid  and 
Food  Stamps,  which  recipients  can  use 
while  transitioning  between  welfare  and 
work.  The  accessibility  and  affordability 
of  quality  child  care  are  also  important 
determinants  of  the  ability  to  leave 
welfare  permanently. 

Medicaid  and  Food  Stamps 

For  TANF  recipients  who  leave 
welfare,  either  for  work  or  as  the  result 
of  a  sanction  or  time  limit,  Medicaid 
and  Food  Stamps  are  likely  to  assume 
even  greater  importance  as  transitional 
support  mechanisms.  Both  programs 
offer  forms  of  assistance  after  eligibility 
for  TANF  has  expired.  By  linking 
individual  level  case  data  from  both 
Medicaid  and  Food  Stamps,  it  may  be 
possible  to  examine  how  TANF 
recipients  combine  assistance  from 
multiple  programs,  and  how  the 
combination  of  benefits  from  these 
programs  affects  exits  from  welfare  and/ 
or  sustained  financial  independence. 

Analysis  of  linked  administrative  data 
may  also  contribute  to  our 
understanding  of  how  welfare  reform 
affects  participation  in  both  the 
Medicaid  and  Food  Stamps  programs.  If 
states  make  changes  in  Medicaid 
eligibility,  for  example,  how  do  these 
changes  affect  program  enrollment, 
participation  patterns,  and  service 
utilization?  Additionally,  many  states 
are  considering  welfare  diversion 


programs,  wiiicii  would  provide  up- 
front cash  assistance,  in  the  hopes  that 
a  one-time  cash  payment  may  eliminate 
the  need  for  on-going  TANF  assistance. 
Administrative  data  may  also  support 
analysis  of  the  relationship  between 
diversion  programs  and  participation  in 
Medicaid  and  Food  Stamps. 

Child  Care 

The  provision  of  child  care  is  also  a 
critical  support  service  of  any  state 
TANF  program.  Just  as  with  work 
programs,  the  new  legislation  gives 
states  considerably  more  latitude  in  how 
they  provide  and  fund  child  care.  There 
are  several  groups  of  families  that  may 
be  affected  by  child  care:  current 
welfare  recipients  enrolled  in  work 
programs,  former  recipients  who  are 
transitioning  from  welfare  to  work,  and 
families  who  are  at-risk  of  entering 
welfare.  There  are  several  important 
questions  and  concerns  about  the 
provision  of  child  care  for  all  of  these 
groups. 

•  Basic  types  of  care  arrangements: 
To  what  extent  is  child  care  available 
for  people  required  to  work  and  what 
are  the  most  common  arrangements? 
What  is  the  quality  of  each  of  these 
arrangements?  How  do  the  patterns  of 
usage  vary  among  recipients  enrolled  in 
work  programs  and  former  recipients  no 
longer  receiving  welfare  services?  What 
are  the  subsidy  rates  available  for  each 
group?  To  what  extent  are  eligible 
recipients  taking  advantage  of  services? 

•  Welfare  exits  and  chud  care:  What 
is  the  effect  of  welfare  exits  on  child 
care?  How  do  child  care  arrangements 
change  once  people  leave  welfare,  either 
via  work  or  because  they  have  been 
removed  &x)m  welfare  due  to  sanctions 
or  time  limits?  If  child  care  funding  is 
limited  for  families  transitioning  off  of 
welfare,  where  do  the  children  receive 
services,  and  what  are  the  budgetary 
implications  of  providing  these 
services? 

Child  Support 

While  cooperation  with  child  support 
was  a  requirement  under  AFDC, 
changes  under  TANF  both  decrease  and 
increase  child  support's  importance  to 
low  income  families.  In  states  that 
choose  to  eliminate  the  S50  disregard, 
payment  of  child  support  becomes 
irrelevant  to  the  income  of  families 
receiving  cash  TANF  payments.  This 
change  could  decrease  the  willingness 
of  both  resident  and  non-resident 
parents  to  cooperate  with  the  child 
support  system,  even  though  the 
requirements  for  cooperation  with  the 
program  for  TANF  and  Food  Stamp 
program  recipients  have  increased 
However,  for  families  reaching  the 


TANF  time-limits  or  trying  to  minimize 
the  receipt  of  TANF  cash  payments, 
child  support  can  be  an  important 
supplement  to  low-wage  or  part-time 
employment  and  in  some  cases  may 
make  it  possible  for  families  to  bridge 
short  periods  of  unemployment  without 
resorting  to  TANF  cash  payments.  It  is 
important  to  understand  how  these 
changes  in  child  support  policy  affect 
the  behavior  of  both  resident  and  non- 
resident parents  in  cooperating  with 
child  support,  in  viewing  the  fairness  of 
work  activity  which  may  require 
recipients  to  work  off  TANF  benefits 
already  recouped  through  child  support 
payments,  in  using  child  support  as  an 
income  supplement  to  low  wages,  and 
in  the  non-resident  parent's  provision  of 
financial  and  non-financial  support  for 
his  family. 

n.  Relationships  Between  TANF  and  the 
Child  Welfare  System 

It  is  possible  that  welfare  reform  will 
create  additional  financial  and  social 
stress  for  many  families,  particularly 
those  of  long  term  welfare  recipients. 
Among  the  possible  manifestations  of 
such  sfress,  including  the  curtailing  of 
welfare  as  an  income  source  for  some 
household  heads,  are  child  neglect  and 
abuse  and  the  short-or  long-term 
dissolution  of  some  particularly  fragile 
families.  Transfer  of  custody  of  some 
children  to  grandparents  or  other 
relatives  may  also  become  a  more 
attractive  option  for  parents  whose 
benefits  are  sanctioned  or  who  become 
ineligible  for  assistance  because  of  time 
limits  or  other  restrictions. 

Are  changes  in  child  living 
arrangements  correlated  with  the 
imposition  of  time  limits,  sanctions,  and 
work  requirements?  For  instance,  are 
increasing  numbers/proportions  of 
children  cared  for  by  relatives  other 
than  parents  (either  as  assistance  units 
headed  by  relatives  or  as  child-only 
assistance  units)?  Or  are  increasing 
numbers/proportions  of  children 
neglected  or  abused,  or  entering  foster 
care,  following  the  elimination  of 
financial  assistance  to  a  family? 
Linkages  between  welfare  program 
administrative  data  and  child  welfare 
data  systems  may  assist  in  the 
investigation  of  such  questions. 

UI.  Impact  of  Teen  Pregnancy  and  the 
Provision  of  Services  to  Teen  Parents 

The  PRWORA  requires  that  any  minor 
teen  parent  who  is  receiving  federally 
funded  TANF  services  must  live  at 
home  or  in  an  adult  supervised  setting 
unless  there  is  a  good  cause  exemption. 
It  will  be  important  to  determine  how 
this  affects  both  the  population  of  teens 
who  are  currently  receiving  welfare 
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services,  and  also  those  teens  who  will 
become  pregnant  and  may  require 
TANF  services  subsequent  to  a  state's 
implementation  of  TANF.  For  example, 
what  are  the  positive  and  negative 
consequences  of  this  provision?  Are 
more  teens  living  in  supervised  settings 
and  completing  high  school?  Are  teens 
losing  welfare  benefits  or  failing  to 
qualify  for  them  because  of  non- 
compliance with  this  provision?  If  so, 
then  how  memy  of  these  teens,  and  how 
many  of  their  children,  will  instead 
require  services  through  other  social 
service  programs,  such  as  the  child 
welfare  system? 

Additionally,  since  potential  harm  to 
the  teen  or  her  child  would  qualify  as 
a  good  cause  exemption,  there  may  be 
an  increase  in  the  reporting  of  child 
abuse  and  neglect.  Linking  TANF  data 
with  information  from  bo^  child  abuse 
and  neglect  reporting  systems  and  firom 
child  welfare  systems  will  help  clarify 
the  effects  of  TANF  on  teen  parents 
receiving  TANF  services. 

The  new  law  also  permits  states  to  use 
TANF  funds  for  bmily  plaiming  and 
abstinence  education.  Tnrough  linking 
TANF  data  with  information  from  the 
providers  of  these  services,  a  state  could 
begin  to  examine  how  these  funds  are 
being  used  and  how  adequately  they  are 
being  targeted  toward  TANF  families. 
Additionally,  if  TANF  data  are  linked 
with  Medicaid  or  Vital  Statistics  data, 
then  a  state  could  assess  how  effective 
these  services  are  with  respect  to 
decreasing  teen  pregnancies  among 
welfare  recipients. 

IV.  Impact  of  TANF  on  Out-Of-Wedlock 
Births  and  Fertility  Patterns 

One  of  the  four  principal  goals  of  the 
TANF  program  is  to  "prevent  and 
reduce  the  incidence  of  out-of-wedlock 
pregnancies."  This  emphasis  is  coupled 
with  the  law's  illegitimacy  bonus, 
which  awards  funds  to  up  to  Bve  states 
that  are  most  successful  in  reducing  out- 
of-wedlock  births  among  women  of  all 
ages.  States  are  designing  and 
implementing  an  array  of  programs 
aimed  at  reducing  the  number  of  births 
to  unmarried  mothers.  It  will  be 
important  to  assess  the  impacts  of  these 
programs,  both  on  the  overall 
population,  and  more  specifically  on 
those  individuals  receiving  TANF 
assistance.  Some  specific  questions  are 
as  follows: 

•  Do  programs  aimed  at  reducing  out- 
of-wedlock  birth  rates  among  the 
welfare  population,  such  as  family  cap 
policies,  actually  affect  subsequent 
births  on  welfare  mothers?  If  so.  what  is 
the  direction  and  magnitude  of  the 
change?  Or  do  these  policies  encourage 
welfiare  recipients  to  place  children  in 


different  living  situations  (relatives,  for 
example)  where  they  are  eligible  for 
assistance  either  through  the  foster  care 
system  or  as  a  separate  AFE)C/TANF 
unit?  Additionally,  do  these  policies 
have  any  effect  on  a  state's  abortion 
rate?  If  so,  what  are  the  direction  and 
magnitude  of  the  effect? 

•  Does  a  stronger  focus  on  work 
requirements  and  personal 
responsibility  have  an  impact  on 
fertility?  Specifically,  what  are  the 
fertility  patterns  of  welfare  recipients 
required  to  work  and  how  do  they 
change  over  time?  How  do  the  changes 
in  fertility  patterns  affect  caseloads  and 
costs  in  other  programs,  such  as 
Medicaid  and  the  child  welfare  system? 

•  Given  time  limits  and  the  increased 
emphasis  on  work,  it  is  likely  that  exits 
from  welfare  will  increase  significantly 
in  the  coming  years.  It  will  be  important 
to  study  how  the  fertility  patterns  of 
people  who  lose  benefits  due  to 
sanctions,  time  limits,  and/or  other 
prohibitions  differ  from  those  remaining 
on  assistance,  and  to  determine  whether 
children  bom  to  those  individuals 
removed  from  assistance  receive 
services  in  other  government  programs. 

V.  Domestic  Violence 

Many  welfare  recipients  are  victims  of 
violence  at  the  hands  of  intimate 
partners.  Evidence  from  Massachusetts 
suggests  that  about  20  percent  of  the 
women  who  received  AFDC  benefits  in 
1996  had  been  subjected  to  violence 
within  the  past  year.  Many  more  had 
been  victimized  in  the  past  (Allard  et 
al.,  1997).  In  studies  of  welfare  to  work 
programs,  domestic  violence  has  been 
identified  as  a  significant  barrier  to  job 
training  and  employment. 

The  new  welfare  statute  allows  states 
to  exempt  battered  women  from  various 
welfare  program  requirements.  In 
keeping  with  these  provisions,  a  number 
of  states  are  planning  to  identify  and 
provide  services  to  battered  recipients 
and  consider  exemptions  when 
necessary.  These  states  will  need  to 
include  some  type  of  data  on  this 
problem  in  their  information  systems. 
Data  may  also  be  available  on  women 
who  have  been  involved  with  the 
judicial  and  law  enforcement  systems. 
For  research  purposes,  it  may  be 
possible  to  link  data  across  these 
systems  to  study  differences  in  welfare 
participation  between  recipients  who 
are  battered  and  those  who  are  not  so 
identified.  It  may  also  be  possible  to 
identify  supports  provided  to  battered 
recipients. 

Issues  around  domestic  violence  also 
play  a  role  in  determining  whether 
applicants  and  recipients  of  TANF 
benefits  must  cooperate  with  the  child 


support  enforcement  system  or  be  given 
a  good  cause  exemption.  Despite  the 
high  rates  of  domestic  violence,  good 
cause  is  requested  in  less  thati  .2 
percent  of  TANF  cases,  and  granted  in 
about  .1  percent  of  cases.  There  have 
been  no  studies  linking  reported 
incidents  of  domestic  violence  and  the 
request  for  or  granting  of  good  cause. 

VI.  Substance  Abuse  and  Mental  Health 

Clients  with  substance  abuse  and 
mental  health  disorders  present 
particular  challenges  to  welfare  reform. 
Substance  abuse  is  a  significant  barrier 
to  self  sufficiency  for  some  welfare 
recipients.  Estimates  of  the  prevalence 
of  substance  abuse  vary  widely,  but 
most  estimates  conclude  10-20  percent 
of  adults  receiving  AFDC  have 
substance  abuse  problems.  The 
prevalence  of  substance  abuse  among 
particular  subgroups  of  the  welfare 
population,  such  as  long  term 
recipients,  may  be  higher,  although  little 
data  is  currently  available  on  this  topic 
(National  Association  of  State  Alcohol 
and  Drug  Abuse  Directors,  1996). 
Among  female  substance  abuse 
treatment  clients  with  children  in  their 
households,  64  percent  were  found  to 
rely  on  welfare  income  in  the  year  prior 
to  treatment  admission  (Gerstein  et  al., 
1997).  One  recent  study  found  that 
approximately  38  percent  of  both 
homeless  and  low  income  housed 
women  had  a  current  mental  health 
disorder,  and  nearly  70  percent  had  one 
during  their  lifetimes  (Bassuk  et  al., 
1996).  Many  of  the  women  with  current 
disorders  report  receiving  some  type  of 
mental  health  services. 

It  is  assumed  that  persons  with 
substance  abuse  and  mental  health 
disorders  are  likely  to  be  over- 
represented  in  welfare  receiving 
populations  and  particularly  among 
those  reaching  time  limits,  failing  to 
comply  with  program  requirements,  or 
subject  to  sanctions.  To  date,  however, 
no  information  has  been  available  to  test 
these  assumptions.  It  may  be  possible 
using  administrative  data  fi-om 
substance  abuse  and  mental  health 
treatment  systems  and/or  the  Medicaid    - 
program,  to  establish  whether  clients 
known  to  have  substance  abuse  and 
mental  health  disorders  (whether  or  not 
such  disorders  are  known  to  welfare 
caseworkers)  differ  from  other  clients  in 
their  welfare  utilization  patterns. 

Part  m.  Application  Preparation  and 
Evaluation  Criteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement, 
the  forms  necessary  for  submission  and 
the  evaluation  criteria  under  which  the 
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applications  will  be  reviewed.  Potential 
applicants  should  read  this  part 
carehiUy  in  conjunction  with  the 
information  provided  in  Part  II. 

Application  Forms 

See  section  entitled  "Components  of  a 
Complete  Application."  All  of  these 
documents  must  accompany  the 
application  package. 

Length  of  Application 

Applications  should  be  as  brief  and 
concise  as  possible,  but  assure 
communication  of  the  applicant's 
proposal  to  the  reviewers.  In  no  case 
shall  the  project  narrative  exceed  30 
double  spaced  pages  exclusive  of 
appropriate  attachments.  Only  relevant 
attachJoaents  should  be  included,  for 
example,  resumes  of  key  personnel. 
Videotapes,  brochures,  and  other 
promotional  materials  will  be  discarded 
and  not  reviewed.  Project  narratives 
should  be  formatted  with  1  inch 
margins,  no  less  than  10  point  font, 
double  spaced  lines,  with  consecutively 
numbered  pages. 

Applications  shoidd  be  assembled  as 
follows: 

1.  Abstract:  Provide  a  one-page 
summary  of  the  proposed  project.  The 
abstract  should  clearly  identify  the 
following:  the  data  sources  to  be  linked, 
the  research  agenda  for  the  resulting 
data,  and,  where  applicable,  the  priority 
topic  listed  in  Part  II  above. 

2.  Goals,  Objectives,  and  Usefulness 
of  Project:  Include  an  overview  which 
describes  the  need  for  the  proposed 
project;  outlines  the  reasons  why  these 
particular  data  sources  are  appropriate; 
proposes  a  research  agenda  that  utilizes 
the  potential  of  the  resulting  data  set; 
and  describes  in  general  how  the 
proposed  project  will  advance  scientific 
knowledge  and  policy  development. 
This  section  should  also  summarize  the 
applicant's  overall  strategy  that  pertains 
to  the  use  of  administrative  data  in  the 
evaluation  of  welfare  reform  strategies, 
and  how  ASPE's  funding  fits  into  the 
overall  scheme  of  the  project. 

3.  Methodology  ana  Design:  Provide  a 
description  and  justification  of  how  the 
proposed  data-linking  project  will  be 
completed,  including  methodologies, 
approach  to  be  taken,  data  sources  to  be 
used  and  linked,  and  proposed  research 
and  analytic  plans.  This  section  should 
clearly  identify  which  data  sources  will 
be  used,  the  time-period  that  the  data 
captiua,  the  population  covered  by  the 
data,  and  the  method(s)  which  will  be 
used  to  link  the  data.  Additionally,  a 
discussion  of  how  the  administrative 
data  will  be  cleaned  and  checked  for 
accuracy  must  be  included.  The 
proposals  should  also  provide  proof  that 


the  grantee  has  obtained  the  necessary 
authorization  to  access  and  link  all  data 
sources  proposed  within  the  scope  of 
the  project.  The  preferred  form  of  proof 
is  a  signed  interagency  agreement  with 
each  of  the  relevant  agencies/ 
departments.  Though  not  preferable, 
letters  of  support  from  the  appropriate 
agencies  are  acceptable,  provided  that 
the  letter  clearly  states  that  the 
proposing  agency  has  the  authorization 
to  access  and  link  all  necessary  data. 
This  section  should  also  include  a 
concise  and  specific  discussion  of  how 
the  case  or  individual  level  data  will  be 
kept  confidential.  Applicants  must 
assure  that  the  collected  data  will  only 
be  used  for  management  and  research 
purposes,  and  that  all  information  will 
be  kept  completely  confidential,  and 
should  present  the  methods  that  will  be 
used  to  ensure  confidentiality  of  records 
and  information  once  data  are  made 
available  for  research  purposes. 

4.  Experience  of  Personnel/ 
Organizational  Capacity:  Briefly 
describe  the  applicant's  organizational 
capabilities  and  experience  in 
conducting  relevant  projects  using 
linked  administrative  program  data. 
Identify  the  key  staff  who  are  expected 
to  carry  out  the  data  organization  and 
linking,  as  well  as  those  who  plan  to 
conduct  research  with  the  resulting 
data.  Provide  a  curriculum  vitae  for 
each  person.  Be  sure  to  include  a  brief 
discussion  of  how  each  key  staff 
member  will  contribute  to  the  success  of 
the  project. 

5.  Ability  to  Sustain  Data  Linkages 
After  Completion  of  Funding:  A 
successful  proposal  must  present 
evidence  that  the  data  linkages 
established  in  this  project  will  become 
institutionalized  into  an  on-going 
database.  The  proposal  should  describe 
how  the  linking  of  data  will  become 
institutionalized,  which  agency  will 
have  responsibility  for  and  jurisdiction 
over  the  resulting  data,  what 
mechanisms  will  be  instituted  to 
determine  who  will  have  access  to  the 
data  for  program  management, 
monitoring,  and  research  purposes,  and 
the  sources  of  financial  and  staff 
support  for  maintaining  the  database. 
Proposals  should  also  relate  the  extent 
to  which  the  data  will  be  used  for  future 
policy  planning,  research  and 
evaluation. 

6.  Work  plan:  A  Work  plan  should  be 
included  which  describes  the  start  and 
end  dates  of  the  project,  the 
responsibilities  of  each  of  the  key  staff, 
and  a  time  line  which  shows  the 
sequence  of  tasks  necessary  for  the 
completion  of  the  project.  Identify  the 
other  time  commitments  of  key  staff 
members,  for  example,  their  teaching  or 


managerial  responsibilities  as  well  as 
^  other  projects  in  which  they  are 
involved.  The  Work  plan  should 
include  a  discussion  of  any  plans  for 
dissemination  of  the  results,  such  as 
papers,  articles,  or  conference 
presentations,  as  well  as  any  types  of 
documentation  for  the  data  set  that  is  to 
be  produced  through  this  grant.  Finally, 
the  work  plan  must  include  how  the 
data  linked  under  this  grant  will 
eventually  be  made  available  for 
research  and  evaluation  piuposes.  If  one 
or  more  public  use  tapes  are  anticipated, 
then  this  should  be  specified.  If  public 
use  tapes  are  not  planned,  then  tiie  work 
plan  must  specify  how  interested  and 
qualified  researchers  will  be  allowed 
access  to  the  data. 

7.  Budget:  Submit  a  request  for 
Federal  funds  using  Standard  Form 
424A  and  provide  a  proposed  budget 
using  the  categories  listed  on  this  form. 
A  narrative  explanation  of  the  budget 
should  be  included  which  explains  in 
more  detail  what  the  funds  will  be  used 
for.  If  other  sources  of  funds  are  being 
received  to  support  aspects  of  this 
research,  the  source,  amount,  and  other 
relevant  details  must  be  included.  The 
proposal  should  also  clearly  specify 
whether  state  support  will  be  included, 
and  if  so,  the  type  and  amount  of  such 
support. 

All  applicants  must  budget  for  two 
trips  to  the  Washington,  DC  area,  for  at 
least  two  people  on  each  trip.  As  part  of 
this  grant,  ASPE  would  like  to  schedule 
two  meetings  for  all  funded  projects. 
The  first  meeting  will  be  for  planning 
purposes,  where  applicants  will  have 
the  opportunity  to  meet,  discuss  their 
projects,  and  receive  feedback  from  both 
the  other  grantees  and  from  ASPE  staff. 
This  meeting  will  occur  not  more  than 
two  months  after  the  proposals  are 
funded.  The  second  meeting  will  be 
approximately  6  to  8  months  into  the 
grant  period,  and  will  provide  grantees 
the  ability  to  meet  and  discuss  their 
progress  to  date,  and  assess  and  receive 
assistance  with  any  problems  that  have 
arisen. 

Review  Process  and  Funding 
information 

Applications  will  be  initially  screened 
for  compliance  with  the  timeliness  and 
completeness  requirements.  Five  (5) 
copies  of  each  application  are  required. 
One  of  these  copies  must  be  in  an 
unbound  format,  suitable  for  copying.  If 
judged  in  compliance,  the  application 
then  will  be  reviewed  by  government 
personnel,  augmented  by  outside 
experts  where  appropriate. 

The  panel  will  review  the 
applications  using  the  evaluation 
criteria  listed  below  to  score  each 
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application.  These  review  results  will  be 
the  primary  element  used  by  the  ASPE  j^ 
in  making  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  other  Federal 
agencies,  Central  or  Regional  Office 
staff,  specialists,  experts,  States  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  may  be  considered  in  making 
an  award  decision. 

As  a  result  of  this  competition, 
between  3  and  4  grants  are  expected  to 
be  made  from  funds  appropriated  for 
Bscal  year  1997.  Additional  awards  may 
be  made  depending  on  the 
extensiveness  of  the  data  involved  and 
the  available  funding,  including  funds 
that  may  become  available  in  FY98.  The 
Department  reserves  the  right  to  make 
fewer  awards,  if  enough  suitable 
proposals  are  not  received.  The  average 
grant  is  expected  to  be  between 
$100,000  and  $125,000. 

Deadline  for  Submission  of  Applications 

The  closing  date  for  submission  of 
applications  under  this  announcement 
is  August  18.  1997.  An  application  will 
be  considered  as  meeting  the  deadline  if 
it  is  either  (1)  received  at,  or  hand- 
delivered  to,  the  mailing  address  on  or 
before  August  18,  1997  or  (2) 
postmarked  before  midnight  five  days 
prior  to  August  18, 1997  and  received  in 
time  to  be  considered  diuing  the 
competitive  review  process  (within  two 
weeks  of  the  deadline  date). 
Applications  may  not  be  foxed. 

When  mailing  application  packages, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.),  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Hana-delivered  applications  will  be 
accepted  Monday  through  Friday  prior 
to  and  on  August  18. 1997  during  the 
hours  of  9:00  a.m.  to  4:30  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue  SW.,  in  Washington.  DC.  When 
band  delivering  an  application,  call 
202-690-8794  from  the  lobby  for 
pickup.  A  staff  person  will  be  available 
to  receive  applications.  Applications 
which  do  not  meet  the  August  18.  1997 
deadline  will  not  be  considered  or 
reviewed.  HHS  will  send  a  letter  to  this 
effect  to  each  late  applicant. 


HHS  reserves  the  right  to  extend  the 
•deadline  for  ail  applications  if  there  is 
widespread  disruption  of  the  mail 
because  of  extreme  weather  conditions 
or  natural  disasters  or  if  HHS 
determines  an  extension  to  be  in  the 
best  interest  of  the  Government. 
However.  HHS  will  not  waive  or  extend 
the  deadline  for  any  applicant  unless 
the  deadline  is  waived  or  extended  for 
all  applicants. 

Selection  Process  and  Evaluation 
Criteria 

Selection  of  the  successful  applicants 
will  be  based  on  the  technical  criteria 
laid  out  in  this  aimouncement. 
Reviewers  will  determine  the  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 
below,  provide  comments  and  assign 
numerical  scores.  The  review  panel  will 
prepare  a  summary  of  all  applicant 
scores,  strengths,  weaknesses  and 
recommendations. 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  numerical  weight  that  each 
section  will  be  given  in  the  review 
process.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequendy. 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  applications.  Applications  will  be 
reviewed  as  follows: 

A 

Evaluation  Criteria 

1.  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Analyses  (20  points). 
Scoring  will  be  based  on  the  need  for 
the  project,  the  potential  usefulness  of 
the  objectives,  and  how  the  anticipated 
results  of  the  proposed  project  will 
advance  policy  development  and 
program  management.  The  research 
agenda  will  be  scrutinized  to  determine 
whether  the  issues  are  relevant  in  the 
context  of  TANF,  and  whether  the 
research  questions  can  actually  be 
addressed  with  administrative  data. 
Scoring  will  also  be  based  on  the  extent 
to  which  this  specific  project  is 
representative  of  the  applicant's  overall 
plan  for  using  administrative  data  to 
study  the  implementation  and 
effectiveness  of  the  TANF  program,  and 
how  TANF  interacts  with  other 
assistance  programs.  Preference  will  be 
given  to  those  projects  which  link  TANF 
data  with  administrative  data  from  two 
or  more  other  State  or  Federal  social 
service  assistance  programs. 

2.  Methodology  ana  Design  (30 
points).  Scoring  will  be  based  on 
whether  the  data  sources  included  are 
appropriate  for  carrying  out  the 
proposed  research  agenda,  including  the 
time  frame  of  the  data  linked  and  the 


population  covered  by  the  data. 
Concerning  the  Ume-frame  of  the  data, 
preference  will  also  be  given  to  those 
projects  which  link  historical  data  (pre- 
TANF  implementation),  as  well  as  data 
collected  subsequent  to  the  date  which 
the  state  TANF  program  became 
operational.  A  critical  scoring  element 
will  be  the  proposal's  discussion  of  the 
methods  used  to  clean,  standardize  and 
link  the  case  level  data  from  the 
different  sources.  Applicants  should 
discuss  thoroughly  how  they  intend  to 
match  case  records  from  different  data 
sources,  and  what  internal  validity 
checks  will  ensure  the  acciiracy  of  the 
matches.  The  architecture  for  the 
resulting  data  set  should  also  be 
discussed  thoroughly.  Other  design 
considerations  include  whether  the 
agency  applying  has  already  obtained 
authorization  to  obtain  and  use  data 
from  the  different  state  or  local  agencies 
whose  data  would  be  linked,  and  how 
confidentiality  of  the  records  and 
information  will  be  ensiured.  It 
applicants  are  unable  to  ensure  the 
security  of  information  included  in  the 
project,  then  it  is  highly  unlikely  that 
they  will  receive  funding. 

3.  Qualifications  of  Personnel  and 
Organizational  Capability  (20  points). 
The  principle  scoring  criteria  are  the 
qualifications  of  the  project  personnel 
involved  as  evidenced  by  their 
professional  training  and  experience. 
Proposals  should  clearly  articulate  the 
experience  of  applicable  staff  in  similar 
projects  that  deal  with  linking 
administrative  data  and  assembling 
large  databases.  The  capacity  of  the 
organization  to  provide  the 
infrastructure  and  support  necessary  for 
the  project  is  also  an  important  concern. 

4.  Work  Plan  and  Budget  (15  points). 
Is  the  plan  reasonable?  Are  the  activities 
sufficienUy  detailed  to  ensure 
successful,  timely  implementation?  Do 
they  demonstrate  an  adequate  level  of 
understanding  by  the  applicant  of  the 
practical  problems  of  conducting  such  a 
project?  Is  the  proposed  budget 
reasonable  and  sufficient  to  ensure 
completion  of  the  project? 

5.  Ability  to  Sustain  Project  After 
Funding  (15  points).  How  will  the 
linking  of  data  sources  become  an 
institutionalized  function  within  the 
agency  once  the  grant  funding  expires? 
Where  will  the  newly  created  data  set 
reside?  What  agency(ies)  will  have 
responsibility  for  and  jurisdiction  over 
the  resulting  data?  What  are  the  sources 
of  financial  and  staff  support  for 
maintaining  the  database?  How  will  the 
linked  data  be  used  for  future  policy 
planning,  research  and  evaluation? 
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uisposmon  of  Applications 

1.  Approval,  Disapproval,  or  Deferral 

On  the  basis  of  the  review  of  an 
application,  the  ASPE  will  either  (a) 
approve  the  application  in  whole,  as 
revised,  or  in  part  for  an  amount  of 
funds  and  subject  to  such  conditions  as 
are  deemed  necessary  or  desirable  for 
the  research  project;  or  (b)  disapprove 
the  application;  or  defer  action  on  the 
application  for  such  reasons  as  a  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  Disposition 

The  ASPE  will  notify  the  apphcants 
of  the  disposition  of  their  application.  A 
signed  notification  of  the  award  will  be 
issued  to  notify  the  applicant  of  the 
approved  application. 

3.  The  Assistant  Secretary's  Discretion 

Nothing  in  this  announcement  should 
be  construed  as  to  obligate  the  Assistant 
Secretary  for  Planning  and  Evaluation  to 
make  any  awards  whatsoever.  Awards 
and  the  distribution  of  awards  among 
the  priority  areas  are  contingent  on  the 
needs  of  the  Department  at  any  point  in 
time  and  the  quality  of  the  applications 
which  are  received. 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1 .  Application  for  Federal  Assistance 
(Standard  Form  424,  Revised  4-«8); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A,  Revised  4-88); 

3.  Assurances — Non-construction 
Programs  (Standard  Form  424B,  Revised 
4-88); 

4.  A  Table  of  Contents; 

5.  Budget  Justification  for  Section  B — 
Budget  Categories; 

6.  Proof  of  nonprofit  status,  if 
appropriate; 

7.  A  copy  of  the  applicant's  approved 
indirect  cost  rate  agreement  if  necessary; 

8.  Project  Narrative  Statement, 
organized  in  five  sections  addressing  the 
following  topics: 

(a)  Abstract, 

(b)  Goals,  Objectives  and  Usefulness 
of  the  Project, 

(c)  Methodology  and  design, 

(d)  Background  of  the  Personnel  and 
Organizational  Capabilities  and 

(e)  Work  plan  (timetable); 

9.  Any  appendices/attachments; 

10.  Certification  Regarding  Drug-Free 
Work  place; 

11.  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters; 

12.  Certification  and,  if  necessary, 
Disclosure  Regarding  Lobbying; 
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Reports 

The  grantee  must  submit  quarterly 
progress  reports  and  a  final  report.  The 
specific  format  and  content  for  these 
reports  will  be  provided  by  the  project 
officer. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  No.  12372,  Intergovenmiental 
Review  of  Federal  Programs,  because  it 
is  a  program  that  is  national  in  scope 
and  does  not  directly  aff^ect  State  and 
local  governments.  Applicants  are  not 
required  to  seek  intergovernmental 
review  of  their  applications  within  the 
constraints  of  E.O.  No.  12372. 

Dated:  June  13,  1997. 
David  F.  Garrison, 

Principal  Deputy  Assistant  Secretary  for 

Planning  and  Evaluation. 

[FR  Doc.  97-16083  Filed  6-1&-97;  8:45  am] 

BILUNG  CODE  41S1-04-P 


DFD«DTMF»^T  OF  HEALTH  AND 

HtMA%  Sc  SLICES 

Availability  of  Report  of  NIH  Panel  To 
Define  Prm    pes  of  Therapy  of  HIV 
Infection  ar.a  Guidelines  for  the  Use  of 
Antiretroviral  Agents  in  HIV-infected 
Adults 

agency:  Office  of  Public  Health  and 

Science,  HHS. 

ACTKM:  Request  for  comments. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS),  Office  of 
Public  Health  and  Science,  is  requesting 
comments  from  all  interested  parties  on 
the  following  two  documents:  "Report 
of  the  NIH  Panel  to  Define  Principles  of 
Therapy  of  HIV  Infection"  developed  by 
the  subject  NIH  Panel  and  "Guidelines 
for  the  Use  of  Antiretroviral  Agents  in 
HIV-infected  Adults  and  Adolescents," 
developed  by  the  Panel  on  Clinical 
Practices  for  Treatment  of  HTV  Infection, 
convened  by  the  Department  of  Health 
and  Human  Services  and  the  Henry  J. 
Kaiser  Family  Foundation.  The 
principles  of  therapy  document 
describes  11  scientific  principles  that 
define  the  fundamental  HIV  pathogenic- 
based  rationale  for  guiding  therapeutic 
decisions.  The  guidelines  document 
contains  recommendations  for 
practitioners  in  conjunction  with 
patients  to  use  in  providing  appropriate 
treatment  regimens  in  light  of  new 
combination  therapies.  The  guidelines 
cover  the  following  areas:  methods  for 
testing  to  establish  HTV  infection; 
considerations  for  when  to  initiate 


therapy;  methods  for  and  frequency  of 
monitoring  the  effectiveness  of  therapy; 
therapy  in  patients  with  established  and 
advanced  stage  disease;  the  treatment  of 
acute  HTV  infection;  interruption  of 
therapy;  considerations  for  changing 
therapy  and  available  therapeutic 
options;  and  considerations  for  therapy 
in  the  HIV-infected  pregnant  woman. 
DATES:  Written  comments  should  be 
written  on  or  before  July  21,  1997. 
ADDRESSES:  Written  comments  to  this 
notice  should  be  submitted  to:  The  HIV/ 
AIDS  Treatment  Information  Service, 
P.O.  Box  6363,  Rockville.  MD  20849- 
6303.  Due  to  the  significantly  large 
response  expected,  only  written 
comments  will  be  accepted.  After 
consideration  of  the  comments,  the  final 
documents  will  be  published  in  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  "Morbidity  and 
Mortality  Weekly  Report"  (MMWR).  A 
notice  of  their  availability  will  also  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  'Report  of  the  NIH  Panel 
to  Define  Principles  of  Therapy"  and 
"Guidelines  for  the  Use  of  Antiretroviral 
Agents  in  HIV-Uifected  Adults  and 
Adolescents"  are  available  from  the 
National  AIDS  Clearinghouse  (1-800- 
458-5231)  and  on  the  Clearinghouse 
website  (hhtp://www. cdcnac.org)  and 
from  the  HIV/AIDS  Treatment 
Information  Service  (1-800-448-0400; 
FAX  301-529-6616;  TTY:  (1-800-243- 
7012)  and  on  their  website  (http:// 
www.hivatis.org). 

SUPPI.EMENTARY  MFORMATKM:  The  NIH 
Panel  to  Define  Principles  of  Therapy  of 
HTV  Infection  was  convented  to  conduct 
a  review  of  the  current  status  of  the 
clinical  studies  of  HIV  antiretroviral 
therapy  with  the  goal  of  delineating 
scientific  principles  that  would  guide 
therapeutic  decisions.  The  NIH  Panel 
was  chaired  by  Charles  Carpenter,  M.D., 
Professor  of  Medicine,  Brown 
University  School  of  Medicine.  The 
Panel  on  Clinical  Practice  for  Treatment 
of  HTV  Infection  is  a  three-year  public/ 
private  partnership  convened  in 
December  1996  by  Eric  P.  Goosby,  M.D.. 
Director,  Office  of  HIV/ AIDS  Policy, 
DHHS,  and  Mark  Smith.  M.D.,  former 
Vice  President  of  the  Henry  J.  Kaiser 
Family  Foundation,  at  the  request  of 
DHHS  Secretary  Donna  E.  Shalala.  The 
Panel's  mission  is  to  develop  an  initial 
set  of  comprehensive  clinical  practices 
providing  current  state-of-the-art 
recommendations,  options  and  guidance 
to  practitioners,  patients,  and  payers 
regarding  effective  and  appropriate 
treatment  for  HTV  infection  on  a  variety 
of  areas.  The  Panel  is  cochaired  by 
Anthony  S.  Fauci,  M.D.,  Director, 
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National  Institute  of  Allergy  and 
Infectious  Diseases,  and  John  G.  Bartlett, 
M.D.  Professor  of  Medicine  and  Chief  of 
Infectious  Diseases  at  Johns  Hopkins 
University  School  of  Medicine.  The  32- 
member  panel  includes  Federal,  private 
sector  and  academic  experts  in  the 
clinical  treatment  and  care  HIV-infected 
people  and  representatives  of  AIDS 
interest  groups,  health  policy  groups 
and  payer  organizations. 

Dated:  June  16. 1997. 
Joka  M.  EiHolMrg. 

Principal  Deputy  Assistant  Secretary  for 
Health.  U.S.  Department  of  Health  and 
Huntan  Services. 
IFR  Doc  97-16228  Filed  6-17-97;  1:39  pm] 
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SoDstances 
Rec.ommenaa!'o-s  Under  th« 
Controitetl  Suostance  Act;  Notice  of 

Pu'tW!^ — ^earTc, 

AOB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  hearing. 

SoMwa^^y:  The  Food  and  Drug 
Administration  (FDA)  in  conjunction 
with  other  Federal  agencies  will 
convene  a  part  15  public  hearing  on 
benzodiazepines  and  related  substances. 
The  purpose  of  the  hearing  is  to  gather 
evidence  in  order  to  assess  the  abuse 
potential  of  benzodiazepines  and  related 
compounds  and  to  develop  criteria  that 
will  distinguish  the  substances  in  order 
to  address  their  appropriate  scheduling 
under  the  Controlled  Substance  Act  (the 
CSA). 

DATES:  The  hearing  will  be  held  on 
Thursday  and  Friday,  September  11  and 
12,  1997,  from  9  a.m.  to  4  p.m.  Written 
notice  of  participation  should  be  ^ed 
by  August  14, 1997.  The  closing  date  for 
-•    .vill  be  October  17, 1997. 

ADORfcSSfca  The  public  hearing  will  be 
held  at  the  Renaissance  Hotel,  999 
Ninth  St.  NW.,  Washington,  DC  20001- 
9000.  Written  notices  of  participation 
and  any  comments  are  to  be  sent  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Farklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  Transcripts  of  the 
public  hearing  may  be  requested  in 
writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 


Lane,  rm.  12A-16,  Rockville,  MD  20657, 
approximately  15  working  days  after  the 
hearing,  at  a  cost  of  10  cents  per  page. 
The  transcript  of  the  public  hearing, 
copies  of  data  and  information 
submitted  during  the  hearing,  and  any 
written  comments  will  be  available  for 
review  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Renter,  Office  of  Health 
Affairs  (HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
15-22,  Rockville,  MD  20857,  301-827- 
1696,  FAX  3t)l-443-0232,  e-mail 
"nreuter9bangate.fda.gov". 
SUPPIXMENTARY  INFORMATION: 

I.  Background 

Benzodiazepines  and  related  drug 
substances  have  consistently  ranked 
among  the  most  widely  prescribed  drug 
products  in  the  United  States.  These 
products  are  used  extensively  as 
anxiolytics,  sedatives,  and  hypnotics. 
Concomitant  with  the  widespread  use  of 
these  products  have  been  concerns 
associated  with  benzodiazepine  abuse, 
misuse,  and  the  level  of  domestic  and 
international  control  applied  to  these 
substances. 

Benzodiazepines  act  upon  the  central 
nervous  system  (CNS).  In  addition, 
benzodiazepine  substances  have  the 
potential  for  abuse  and  the  capacity  to 
produce  physical  and  psychological 
dependence.  As  such,  benzodiazepine 
substances  have  been  subject  to 
domestic  and  international  drug  control 
reviews.  For  the  most  part,  until 
recently,  these  international  and 
domestic  reviews  have  resulted  in 
uniform  domestic  and  international 
controls.  Essentially,  all 
benzodiazepines  and  related 
compounds  are  controlled  domestically 
in  schedule  FV  of  the  CSA.  In  the  most 
recent  benzodiazepine-type  substance 
domestic  scheduling  review,  Ambien® 
(2^1pidem),  was  added  to  Schedule  IV 
of  the  CSA  in  1993.  Internationally, 
most  benzodiazepines  are  controlled  in 
Schedule  FV  of  the  Convention  on 
Psychotropic  Substances,  1971  (the 
Convention).  However,  in  1990,  the 
World  Health  Organization  (WHO) 
reviewed,  but  did  not  recommend 
control  of,  three  benzodiazepine 
substances  (brotizolam,  etizolam,  and 
quazepam). 

In  response  to  a  request  from  the  Drug 
Enforcement  Administration  (DEA),  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  currently  evaluating 
the  abuse  liability  of  quazepam,  a 
benzodiazepine  controlled  in  Schedule 
IV  of  the  CSA.  The  DEA  request 


followed  a  petition  from  the  company 
that  manufactures  a  drug  product 
containing  quazepam  as  the  active 
ingredient  (Doral®).  In  its  petition,  the 
manufacturer  requests  that  quazepam  be 
removed  from  Schedule  IV  of  the  CSA 
and  decontrolled. 

A.  International  Reviews 

Benzodiazepines  and  related 
substances  are  psychotropics  and  are 
subject  to  the  Convention.  The  domestic 
review  and  control  of  many 
benzodiazepine  substances  has  been 
directly  influenced  by  international 
schediiling  actions.  This  is  because  the 
United  States  is  expected  to  control 
substances  domestically  to  fulfill 
international  scheduling  actions  under 
the  Convention.  Ln  addition,  although 
the  findings  necessary  for  control  under 
the  Convention  and  the  CSA  are  not 
identical,  the  schedule  structure  and 
issues  surrounding  the  international  and 
domestic  control  actions  on 
benzodiazepines  are  similar  and 
overiap.  As  discussed  in  section  I.A.I.. 
2.,  and  3  of  this  document,  the 
international  scheduling  review  policy 
has  evolved  between  the  initial  class 
reviews  in  the  1980's  and  the  more 
recent  substance  oriented  assessments. 

1.  The  1984  Review 

The  United  Nations  (UN)  Commission 
on  Narcotic  Drugs  added  33 
benzodiazepine  substances  to  Schedule 
FV  of  the  Convention  (NAR/CL.4/1984; 
DND  421/12(1-7))  in  March,  1984.  The 
UN  action  followed  an  extensive  review 
by  the  WHO,  which  had  recommended 
that  all  33  substances  be  controlled  in 
Schedule  IV.  The  WHO  considered  the 
following  information  in  evaluating  the 
need  for  international  control: 

(1)  Chemical  structure,  receptor 
binding  characteristics,  sedative- 
hypnotic,  anticonvulsant,  and  anxiolytic 
profile  of  CNS  effects; 

(2)  Animal  data  on  psychological  and 
physical  dependence  potential; 

(3)  Human  experimental  data  on  both 
dependence  and  abuse  potential; 

(4)  Clinical  data  on  dependence  and 
public  health  problems; 

(5)  Epidemiological  data  on  public 
health  and  social  problems; 

(6)  Extent  of  abuse  or  likelihood  of 
abuse  and  seriousness  of  public  health 
and  social  problems  resulting  from  such 
abuse;  and 

(7)  Utilization  and  usefulness  in 
therapy. 

The  WHO  found  that  for  many  of  the 
33  benzodiazepine  substances,  no  data 
were  available  other  than  for  items  (1) 
and  (4)  listed  previously.  In 
recommending  international  control, 
however,  the  WHO  determined  that  if  a 
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arug  under  review  possessed 
characteristics  fulfilling  item  (1)  listed 
previously,  the  drug  had  the  capacity  to 
produce  a  state  of  dependence  and  the 
likelihood  of  abuse  constituted  a  public 
health  and  social  problem  warranting 
international  control  (48  FR  53754, 
November  29,  1983;  see  also  48  FR 
23913,  May  27, 1983). 

After  reviewing  written  comments 
and  convening  a  public  meeting  on  the 
WHO  recommendations,  DHHS 
concluded  that  there  was  sufficient 
evidence,  in  the  form  of  significant 
actual  abuse  or  trafficking  data  or 
compelling  preclinical  and  clinical 
abuse  liability  data  on  18  of  the  33 
substances  that  the  WHO  was 
recommending  for  control.  DHHS  was 
not  aware  of  similar  data  for  the 
remaining  15  benzodiazepine 
substances  that  the  WHO  was 
recommending  for  international  control. 
In  essence,  the  United  States  disagreed 
with  the  WHO  assessment  that  the 
chemical  and  pharmacological 
similarity  of  all  33  benzodiazepine 
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substances  were  sufficient  to  warrant 
international  scheduling. 

2.  The  1991  Review 

The  WHO  reconsidered  the 
international  control  of  benzodiazepine 
substances  again  in  1989.  In  1989,  a 
WHO  expert  committee  (the  Expert 
Committee  on  Drug  Dependence 
(ECDD)}  reviewed  four  benzodiazepine 
substances,  midazolam,  brotizolam, 
etizolam,  and  quazepam.  The  ECDD 
recommended  that  only  one  of  these 
substances,  midazolam,  be  added  to 
Schedule  IV  of  the  CSA.  According  to 
the  26th  ECDD  report,  midazolam's 
control  was  based  on  the  water 
solubility  of  midazolam's  salts,  and 
evidence  of  actual  abuse  associated  with 
midazolam  (Ref.  1).  In  1990,  the  U.N. 
subsequently  voted  to  add  midazolam  to 
Schedule  fV  of  the  Convention. 

La  1990,  the  ECDD  examined  the  issue 
of  differential  scheduling  among  the  34 
benzodiazepine  substances  controlled  in 
Schedule  IV  of  the  Convention  (33 
initial  substances  plus  midazolam).  The 
United  States  forwarded  abuse  liability. 


trafficking,  and  other  pertinent  data  to 
the  WHO  as  part  of  this  review  (see  54 
FR  38441,  September  18, 1989,  and  54 
FR  42844,  October  18,  1989).  The  ECDD 
considered  extensive  prereview 
documents  (Ref.  2)  on  each  substance 
and  again  determined  that  three 
benzodiazepine  substances  that  were 
not  controlled  (brotizolam,  etizolam, 
and  quazepam)  should  not  be  controlled 
because  the  "degree  of  seriousness  of 
the  public  health  and  social  problems 
associated  with  the  abuse  of  [these 
substances]  was  not  great  enough  to 
warrant  international  control  (Ref.  3)." 

The  ECDD  also  considered  the 
information  available  on  the  34 
benzodiazepine  substances  that  were 
already  controlled  internationally.  The 
ECDD  differentiated  the  34  substances 
into  the  following  3  categories: 

(1)  Nineteen  benzodiazepine 
substances  were  found  to  be 
appropriately  controlled  at  their  present 
level  (Schedule  IV  of  the  Convention). 
The  ECDD  determined  that  they  needed 
no  further  action.  The  nineteen 
substances  are: 


Table  l— Nineteen  Benzodiazepine  Substances  Considered  Appropriately  Controlled  By  The  ECDD 


Sut>stances 


Alprazolam 

Bromazepam 

Chlordiazepoxide 

Clobazam 

Clonazepam 

Chlorazepate 

Flurazepam 


Halazopam 

Ketazolam 

Lorazepam 

Lometazepam 

Medazepam 

Midazolam 

Nimetazepam 


Nitrazepam 

Oxazepam 

Prazepam 

Temazepam 

Triazolam 


(2)  The  ECDD  found  that  the  13 
substances  below  have  high  to  moderate 
therapeutic  usefulness,  with  few  or  no 


reports  of  abuse  or  illicit  activity.  The 
ECDD  recommended  that  the  WHO 
monitor  the  substances  to  determine 


whether  or  not  they  should  be 
considered  for  descheduling: 


TABLE  2  —Thirteen  Benzodiazepine  Substances  Being  Considered  For  Rescheduling  By  The  ECDD 


Substances 


Camazepan 

Clotazepam 

Cloxazolam 

Delorazepam 

Estazolam 


Ethyl  loflazepate 
Fludiazepam 
Haloxazolam 
Loprazolam 


Nordlazepam 
Oxazolam 
Pinazepam 
Tetrazepam 


(3)  Finally,  the  ECDD  recommended 
that  two  substances,  diazepam  and 
flunitrazepam.  should  be  monitored  for 
appropriate  scheduling.  The  ECDD 
found  that: 

*   *   *in  comparison  with  all  other 
benzodiazepines  reviewed,  diazepam  and 
flunitrazepam  showed  a  continuing  higher 
incidence  of  abuse  and  association  with 
illicit  activities.  The  higher  abuse  potential  of 
diazepam  than  that  of  several  other 
benzodiazepine  anxiolytics  has  also  been 
demonstrated  in  human  experimental  studies 


and  survey  studies  of  drug  abusers, 
supported  by  information  received  from 
health  professionals  engaged  in  the  treatment 
of  drug  dependence. 

The  ECDD's  differentiation  of  the 
controlled  benzodiazepines  and  the 
recommendation  for  not  controlling 
three  substances  were  based  on  an 
evaluation  of  information  in  the 
following  areas: 
a.  Human  pharmacokinetic  studies: 
Onset  of  action,  elimination  time,  and 
duration  of  effect  after  both  single  and 


repeated  administrations  may  be 
important  determinants  of  the 
dependence  potential  of  individual 
substances.  Active  metabolites  may 
contribute  to  the  overall  effects  of  a 
substance. 

b.  Preclinical  stuaies: 

(1)  Drug  discrimination. 

(2)  Physical  dependence. 

(3)  Self-administration. 

c.  Clinical  studies: 

(1)  Categorization  of  subjective  effects 
in  persons  with  histories  of  drug  abuse. 
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izj  ueierminauun  oi  eupnonani, 
liking,  and  reinforcing  effects  in  persons 
with  histories  of  drug  abuse. 

(3)  Assessment  of  physical 
dependence. 

d.  Epidemiological  data  and 
information  on  illicit  activities: 

(1)  Utilization  data. 

(2)  Reports  of  extent  and  nature  of 
actual  abuse. 

(3)Survey  data. 

(4)  Drug  seizures. 

(5)  Reports  of  clandestine 
manufacture. 

(6)  Diversion  horn  illicit  soiures. 

e.  Clinical  usefulness  and  breadth  of 
thempeutic  indications: 

In  siun,  the  international  review, 
culminating  in  1991,  strongly  suggests 
that  criteria  can  be  developed  and 
applied  to  differentiate  the  abuse 
liability  of  individual  benzodiazepine 
substances.  Importantly,  the  ECDD 
suggested  that  these  criteria  should  be 
used  collectively  and  that  no  one 
criterion  could  or  should  be  used  as  a 
sole  determinate  for  control. 

3.  The  1995  Review 

In  1994  and  1995,  the  ECDD 
considered  five  benzodiazepine 
substances  or  benzodiazepine-related 
substances  for  possible  changes  in  their 
control  status  under  the  Convention. 

a.  Brotizolam.  The  ECDD 
recommended  that  brotizolam  should  be 
added  to  Schedule  FV  of  the  Convention. 
This  recommendation  was  based  on 
studies  that  demonstrate  that  brotizolam 
is  a  short-acting  hypnotic  with  a  mean 
elimination  half  life  of  4  to  5  hours.  The 
ECDD  also  found  that  brotizolam 
produces  mild-to-severe  withdrawal 
symptoms  that  indicate  that  the 
substance  has  a  moderate  dependence 
potential  similar  to  other 
benzodiazepine  hypnotics.  Brotizolam 
was  found  to  have  an  appreciable  abuse 
liability  based  on  the  actual  abuse 
problems  in  two  countries. 

b.  Flunitrazepam.  The  ECDD 
differentiated  flunitrazepam  from  other 
benzodiazepines,  including  diazepam, 
and  recommended  that  it  be  up- 
scheduled  from  Schedule  fV  to 
Schedule  III  of  the  Convention.  The 
ECDD  based  its  recommendation  on 
flunitrazepam 's  effects  on  the  central 
nervous  system,  on  flunitrazepam's 
dependence  potential,  and  on  its  actual 
abuse. 

The  ECDD  found<<i>8t  flunitrazepam's 
pharmacology  and  central  nervous 
system  effects  were  different  than  other 
benzodiazepines: 

Flunitnzapam  has  typical  benzodiazepine 
effects,  with  a  greater  sedative-hypnotic 


potency  than  diazepam  or  chlordiazepoxide. 
Flunitrazepam  binds  with  high  afRnity  to 
central  benzodiazepine  receptors  and  is 
rapidly  absort}ed  after  oral  administration. 
The  elimination  half-life  of  flunitrazepam 
following  a  single  oral  dose  ranges  between 
9  and  25  hours  in  humans.  Accumulation 
occiirs  with  chronic  administration  (Ref.  4). 

Further,  the  ECDD  was  able  to 
distinguish  flunitrazepam  from  other 
benzodiazepine  substances  on  the  basis 
of  its  dependence  producing 
characteristics: 

Drug  preference  studies  in  opioid  users, 
however,  have  shown  that  flunitrazepam  and 
diazepam  stand  out  from  other 
benzodiazepines  by  producing  a  strong 
positive  reinforcing  effect  in  these  subjects. 
Flunitrazepam  is  estimated  to  have  a 
moderate  abuse  potential  which  may  be 
higher  than  that  of  other  benzodiazepines. 
The  rapid  onset  and  longer  duration  of 
action,  coupled  with  the  stronger  sedative- 
hypnotic  eSects,  may  contribute  to  its  higher 
abuse  ptotential  (Ref.  5). 

Finally,  the  ECDD  found  that 
flunitrazepam  was  reported  to  be  the 
most  [widely]  abused  benzodiazepine 
by  opioid  abusers  in  Europe,  Asia,  and 
Oceania.  The  health  problems 
associated  with  the  abuse  of 
fliuiitrazepam  "include  deaths  directly 
or  indirectly  related  to  its  use,  drug 
dependence,  withdrawal  syndrome, 
paranoia,  amnesia,  and  other  psychiatric 
disorders."  Although  information 
available  indicated  that  both  diazepam 
and  flunitrazepam  were  associated  with 
a  higher  incidence  of  "illicit  activities" 
when  the  ECDD  factored  in  the  amounts 
manufactured  and  potency, 
flunitrazepam  could  be  distinguished 
with  respect  to  both  seizures  of  the  drug 
and  the  number  of  cases. 

c.  Zolpidem.  The  ECDD  noted  that 
Zolpidem  is  a  ligand  that  binds 
specifically  to  the  (Oi  benzodiazepine 
receptor.  The  committee  characterized 
Zolpidem  as  a  short-acting  hypnotic  that 
does  not  alter  significantly  natural  sleep 
characteristics.  The  ECDD  characterized 
Zolpidem's  abuse  liability  as  minimal, 
which  may  be  attributable  to  its  short 
marketing  history.  The  ECDD  did  not 
recommend  further  review  of  this 
substance. 

d.  Zopiclone.  The  ECDD  noted  that 
zopiclone  is  a  hypnotic 
pharmacologically  similar  to 
benzodiazepines,  binding  to  central,  but 
not  peripheral  benzodiazepine, 
receptors.  The  ECDD  rated  zopiclone's 
dependence  potential  as  comparable  to 
benzodiazepines;  however,  its  abuse 
liability  could  not  be  considered 
significant  because  there  were  so  few 
reports  of  abuse  despite  availability  in 
40  countries.  The  ECDD  did  not 
reconunend  further  review  for  control. 


e,  iriazoiam.  i  ne  cl^uu  aeierminea 
that  no  scheduling  recommendation  was 
required  for  triazolam,  but  they 
suggested  continued  monitoring  of 
abuse-related  adverse  reactions. 

B.  Domestic  Control  Actions 

There  are  36  benzodiazepine 
substances  controlled  domestically  in 
Schedule  W  the  CSA.  For  the  most  part, 
these  substances  have  been  added  to 
Schedule  IV  in  groups. 

(1)  Six  benzodiazepine  substances 
were  controlled  in  1975  (40  FR  23998, 
June  4, 1975).  These  substances  are: 
Chlordiazepoxide,  clonazepam, 
clorazepate,  diazepam,  flurazepam,  and 
oxazepam. 

(2)  An  additional  six  benzodiazepine 
substances  were  controlled  in  Schedule 
rV  between  1976  and  1984.  These 
substances  are:  Prazepam  (41  FR  55176, 
December  17, 1976),  lorazepam  (42  FR 
54546,  October  7, 1977),  temazepam  (46 
FR  20671,  April  7, 1981),  halazepam  (46 
FR  53407,  October  29, 1981),  alprazolam 
(46  FR  55688,  November  12, 1981),  and 
triazolam  (47  FR  57694,  December  28, 
1982). 

The  twelve  substances  listed  under 
section  II.B.(l)  and  (2)  of  this  document 
had  been  approved  for  marketing  by 
FDA  prior  to  their  control  under  the 
CSA,  and  prior  to  the  international 
review  that  led  to  the  initial 
international  control  of  33 
benzodiazepine  substances  in  1984. 
These  substances  were  the  subject  of 
scientific  and  medical  reviews  and 
scheduling  recommendations  by  DHHS, 
as  required  under  21  U.S.C.  811(a))  of 
the  CSA. 

For  the  most  part,  the  reviews  and 
findings  were  similar,  and  did  not 
reflect  the  application  of  criteria  that 
would  differentiate  the  individual 
substances. 

(3)  Twenty-one  benzodiazepine 
substances  were  controlled 
"temporarily"  in  Schedule  IV  of  the 
CSA  in  1984  (49  FR  39307,  October  5, 
1984).  These  substances  were  not 
reviewed  under  the  scheduling 
provisions  of  21  U.S.C.  811(a)  of  the 
CSA.  Instead,  the  substances  were 
controlled  domestically  in  schedule  FV 
under  the  temporary  control  provisions 
of  section  201(d)  (4)  of  the  CSA.  DEA 
noted  that  the  temporary  scheduling 
order  for  each  substance  shall  remain  in 
effect  until  the  process  of  permanent 
scheduling  is  completed  under  21 
U.S.C.  811(a)  and  (b)  of  the  CSA  (Ref.  6) 
None  of  the  substances  are  marketed  in 
the  United  SUtes  at  this  time.  The  21 
substances  are: 
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Table  3— Twenty-One  BENZooi/^iKiNt  substances  Controlled  Under  Section  201  (d)(4)  Of  The  CSA 


Substances 


Bromazepam 

Camazepam 

Clobazam 

Clotazepam 

Cloxazolam 

Delorazepam 

Estazolam 


There  was  no  attempt  to  examine  the 
abuse  liability  of  these  substances 
individually.  Indeed,  in  recommending 
the  Schedule  IV  control  to  DEA,  the 
Assistant  Secretary  for  Health  stated 
that  "[pllacement  of  the  following  drug 
substances  in  Schedule  IV  would  also 
control  them  similarly  to  other 
benzodiazepines  already  marketed  in 
this  country"  (Ref.  7). 

(4)  Two  substances,  midazolam  and 
quazepam,  were  added  to  Schedule  FV 
in  1986  (51  FR  10190,  March  25.  1986). 
As  discussed  in  section  I.A.2  of  this 
document,  midazolam  was  controlled 
internationally  in  1991. 

(5)  Zolpidem  is  the  most  recent 
benzodiazepine  related  substance  to  be 
controlled  domestically.  This  substance 
was  added  to  Schedule  IV  in  1993, 
following  its  review  and  approval  by 
FDA  and  following  a  comprehensive 
medical  and  scientific  evaluation  by 
DHHS  (58  FR  7186,  February  5,  1993). 

Zolpidem  is  a  novel 
nonbenzodiazepine  related  hypnotic, 
that  possesses  an  imidazopyridine 
structure.  Although  Zolpidem  is 
chemically  not  a  benzodiazepine  and 
appears  to  have  some  distinct  receptor 
binding  activity  at  one  identified 
benzodiazepine  receptor,  its 
pharmacology,  psychological,  and 
physical  dependence  liability  do  not 
appear  overall  to  be  any  less  than  the 
other  benzodiazepines  that  are  currently 
listed  in  Schedule  IV  of  the  CSA. 

In  recommending  Schedule  FV  control 
for  Zolpidem  DHHS  found  that: 

Zolpidam's  potential  for  abuse  is  equal  to 
or  greater  than  triazolam's  and  the  other 
benzodiazepines  which  are  in  Schedule  IV. 
Zolpidem  elicits  many  of  the  same 
phannacological  responses  of  the 
benzodiazepines.  Its  short  duration  of  action 
and  rapid  onset  enhance  the  likelihood  that 
Zolpidem  vrould  be  a  drug  of  abuse.  In 
addition,  tolpidem's  water  solubility,  which 
is  not  a  feature  of  most  of  the  other  marketed 
benzodiazepines,  offers  potentially  an 
additional  factor  that  could  lead  to  greater 
abuse,  by  way  of  diversion  and  extraction  of 
the  drug  substance  for  injection  *  •  •.  There 
are  actual  reports  of  abuse  and  dependence. 
The  psychological  and  physical  dependence 
capacity  can  be  inferred  from  preclinical  data 
and  clinical  pharmacology  studies  which 


Ethyl  loflazepate 

Fludiazepam 

Flunitrazepam 

Haloxazolam 

Ketazolam 

Loprazolam 

Lormetazepam 


describe  tolerance  development,  drug 
discrimination  properties,  self-administration 
experiments,  and  adverse  reaction  reports 
from  other  countries. 

(6)  Flunitrazepam  was  added  to 
Schedule  IV  of  the  CSA  in  1984,  along 
with  20  other  benzodiazepine 
substances  that  had  been  reviewed  and 
controlled  as  a  class.  In  1995,  the  U.N. 
moved  flunitrazepam  from  Schedule  IV 
to  Schedule  in  of  the  Convention  on 
Psychotropic  Substances.  The  U.  S. 
Government  supported  this  action. 

Flunitrazepam  is  the  active  ingredient 
in  Rohypnol,  that  has  been  the  subject 
of  escalating  abuse  and  trafficking  in  the 
United  States  in  recent  months.  DEA 
initiated  a  review  on  flunitrazepam  to 
determine  if  stricter  controls  are 
warranted  to  deter  abuse  and  trafficking 
of  this  substance. 

In  response  to  a  request  from  the 
Administrator  of  DEA,  DHHS  evaluated 
the  abuse  liability  of  flunitrazepam  in 
accordance  with  the  eight  factors 
determinate  of  control  under  the  CSA. 
In  January  1997,  DHHS  concluded  that 
the  preclinical  and  clinical  abuse 
liability  research  findings  and  the  actual 
abuse  of  flunitrazepam  do  not 
significantly  distinguish  it  from  other 
benzodiazepines  currently  determined 
by  DHHS  to  have  a  low  abuse  liability 
and  controlled  in  Schedule  IV. 
Furthermore,  the  same  science  suggests 
that  the  abuse  liability  of  flunitrazepam 
is  significantly  less  than  that  of  the 
Schedule  n  barbiturates.  Thus,  DHHS 
advised  DEA  that  the  abuse  potential  of 
this  drug,  based  on  the  factors  applied 
by  DHHS.  is  consistent  with  control 
luider  Schedule  IV.  In  light  of  these 
findings,  DHHS  recommended  that 
there  be  no  change  in  the  current 
scheduling  of  flunitrazepam  under 
Schedule  rv  of  the  CSA. 

(7)  DHHS  is  currently  evaluating  the 
abuse  liability  of  quazepam,  a 
benzodiazepine  controlled  in  Schedule 
IV  of  the  CSA.  Quazepam  is  the  active 
ingredient  in  DoralfS,  which  was 
approved  for  marketing  in  the  United 
States  in  December  1985  and  has  been 
commercially  available  in  the  United 
States  since  March  1990.  Quazepam  was 
added  to  Schedule  IV  of  the  CSA  in 


Nimetazepam 

Nitrazepam 

Ordiazepam 

Oxazolam 

Pinazepam 

Tetrazepam 

Medazepam 


March  1986.  In  May  1992.  the 
manufacturer  of  Doral®  submitted  a 
petition  requesting  that  quazepam  be 
removed  from  Schedule  IV  of  the  CSA 
and  decontrolled. 

The  petitioner  contends  that 
quazepam  should  be  decontrolled 
because  the  substance  has  no  significant 
potential  for  abuse  and  does  not  lead  to 
limited  physical  or  psychological 
dependence.  According  to  the 
petitioner,  quazepam's  abuse  and 
dependence  characteristics  are 
influenced  by  its  unique  combination  of 
pharmacologic  and  pharmacogenetic 
properties.  Quazepam  is  relatively 
selective  to  the  BZi  (cj-1)  receptor  (as  is 
Zolpidem,  previously).  And,  quazepam 
is  highly  lipophilic  with  long  acting 
metabolites  that  may  further  reduce 
rebound  insomnia  and  the  risk  of 
dependence.  The  petitioner  argues  that 
some  studies  suggest  that  quazepam.  in 
contrast  to  other  benzodiazepines,  only 
partially  suppresses  the  intermediate  to 
severe  withdrawal  signs  produced  after 
barbital  administration  (Ref.  8). 

in.  Discussion 

Notwithstanding  the  exceptions  noted 
in  section  I.  A.  3  of  this  document,  most 
currently  controlled  benzodiazepine 
substances  were  reviewed  and 
controlled  between  1983  and  1993 
without  differentiation.  However,  recent 
studies  have  suggested  that 
benzodiazepine  substances  may  be 
distinguishable  by  pharmacologic 
properties  that  influence  their  abuse 
liability  characteristics. 

A  review  of  the  clinical  literature 
shows  that  benzodiazepines  and  other 
sedative/hypnotics  may  be 
differentiated  with  respect  to  their  abuse 
liability  and  "attractiveness"  to  abusers. 
For  example,  a  series  of  placebo- 
controlled,  double-blind  studies  that 
compared  the  reinforcing/subjective 
effects  of  different  benzodiazepines 
across  a  range  of  doses  in  sedative 
abusers  found  that  there  were 
meaningful  differences  among  these 
compounds  (Ref.  9).  Specifically, 
lorazepam  and  diazepam  appear  to  have 
high  abuse  liability,  while  oxazepam. 
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halazepam,  and  chlordiazepoxide  have 
less  potential  for  abuse  than  diazepam 
(Refs.  10  and  11).  Diazepam  has  one  of 
the  most  rapid  onsets  of  action  of  all 
marketed  benzodiazepines;  in  contrast, 
halazepam  and  oxazepam  are  among  the 
slowest  to  produce  effects.  Thus,  it  has 
been  suggested  that  the  differentiation 
among  benzodiazepines  may  be  based 
on  their  pharmacokinetic  profiles  (fast 
versus  slow  onset  of  behavioral  or 
subjective  effects)  (Refs.  9  and  12). 

In  addition,  there  is  some  evidence  in 
the  scientific  literatiue  that  the  results 
of  self-administration  studies  in  animals 
may  differ  for  different 
benzodiazepines.  These  studies  have 
often  been  used  to  compare  the 
potential  for  psychological  dependence 
on  drug  substances.  Further,  some 
benzodiazepine  substances  have  been 
reported  to  produce  marked,  severe 
withdrawal  syndromes  in  animals 
(including  seizures).  Other 
benzodiazepines  have  been  reported  to 
produce  relatively  mild  withdrawal 
syndromes. 

In  sum,  recent  research  suggests  that 
benzodiazepines  may  be  distinguishable 
on  the  basis  of  their  specific  potential 
for  abuse.  It  is  not  clear,  however,  how 
valid  these  distinctions  are  and  how 
reliably  benzodiazepines  can  be 
differentiated  on  this  basis.  Further, 
there  are  also  questions  regardir>g  how 
these  characteristics  should  influence 
the  type  of  restrictions  and  controls  that 
may  be  applied  to  these  substances.  It  is 
possible  that,  based  on  pharmacologic 
and  abuse  liability  characteristics,  some 
benzodiazepine  substances  warrant  a 
higher  level  of  control.  For  others,  these 
characteristics  could  support  a  lesser 
level  of  control  or  perhaps  decontrol. 
The  purpose  of  this  hearing  will  be  to 
generate  evidence  with  which  to  relate 
a  substance's  abuse  characteristics  with 
the  legal  criteria  determinative  for 
control. 

A.  Criteria  for  and  Procedures  for 
Scheduling  Reviews 

Under  the  CSA,  the  Secretary  of 
DHHS  is  charged  with  evaluating 
medical  and  scientific  factors  and 
recommending  to  DEA  whether  the 
substance  under  review  should  be 
controlled  or  removed  as  a  controlled 
substance  and  the  appropriate  level  of 
control  (if  control  is  necessary).  Under 
an  interagency  memorandum  of 
understanding  (Ref.  13),  FDA  and  the 
National  Institute  on  Drug  Abuse 
(NIDA)  participate  in  the  medical 
review,  evaluation,  and 
recommendations  that  DHHS  conducts 
as  part  of  the  domestic  drug  scheduling 
process. 


The  CSA  establishes  the  factors  and 
findings  determinative  for  the  control  of 
substances  in  the  United  States.  The 
factors  set  forth  under  21  U.S.C.  811(a), 
(b),  and  (c)  of  the  CSA  are: 

(1)  Its  actual  or  relative  potential  for 
abuse. 

(2)  Scientific  evidence  of  its 
pharmacological  effect,  if  known. 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug  or  other 
substance. 

(4)  Its  history  or  current  pattern  of 
abuse. 

(5)  The  scope,  duration,  and 
signiffcance  of  abuse. 

(6)  What,  if  any,  risk  there  is  to  the 
public  health. 

(7)  Its  psychic  or  physiological 
dependence  liability. 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  under  this  title. 

To  be  controlled  in  any  of  the  five 
schedules  established  by  the  CSA,  the 
substance  must  meet  certain  findings 
relative  to  its  potential  for  abuse  as  well 
as  the  physical  and  psychological 
dependence  associated  with  such  abuse 
(21  U.S.C.  811(c)).  Currently,  all 
benzodiazepine  substances  are 
controlled  domestically  in  Schedule  IV. 
The  findings  necessary  for  control  in 
Schedule  IV  are: 

(1)  The  drug  or  other  substance  has  a 
low  potential  for  abuse  relative  to  other 
drugs  or  substances  in  Schedule  III. 

(2)  The  drug  or  other  substance  has  a 
currently  accepted  medical  use  in 
treatment  in  the  United  States. 

(3)  The  drug  or  other  substance  may 
lead  to  limited  physical  dependence  or 
psychological  dependence  relative  to 
the  drugs  or  other  substances  in 
Schedule  lU. 

B.  Need  for  Meaningful  Criteria 

There  are  currently  36 
benzodiazepine  and  related  substances 
controlled  in  Schedule  IV  of  the  CSA. 
Of  these,  15  are  approved  and  marketed 
for  medical  use  in  the  United  States.  A 
cursory  review  of  the  substances  on  this 
list  suggests  that  there  may  be 
differences  in  their  pharmacology. 
There  may  also  be  differences  in  the 
onset  and  duration  of  action.  In 
addition,  substances  may  differ  in  their 
abuse  liability  characteristics,  including 
the  ability  to  develop  tolerance  and 
produce  dependence.  These  differences 
may  be  reflected  in  epidemiological  data 
relating  to  abuse,  as  well  as  the  illicit 
use  and  trafficking  of  the  substances. 

It  is  important  that  a  substance's 
abuse  potential  and  dependence 
producing  characteristics  are  reflected 
in  the  substance's  control  under  the 


CSA.  This  permits  drug  abuse  control 
resources  to  be  focused  appropriately. 

The  criteria  will  be  useful  in 
identifying  the  types  of  information  and 
scientific  evidence  needed  to  assess  or 
differentiate  the  abuse  potential  for 
benzodiazepine  and  related  compounds. 
These  criteria  will  provide  guidance  to 
the  industry  about  the  types  of  studies 
to  pursue  and  submit  to  address  the 
abuse  potential  section  of  a  new  drug 
application.  Moreover,  the  guidance 
developed  will  aid  in  evaluating  the 
type  of  control  necessary  for  such 
substances.  As  such,  FDA  and  NIDA 
anticipate  that  the  criteria  and  guidance 
will  stimulate  the  development  of  drug 
products  with  lower  abuse  potential. 

FDA  and  NIDA  are  inviting  the 
pharmaceutical  industry,  academia, 
regulatory  entities,  law  enforcement 
entities,  consumer,  and  other  entities  to 
participate  in  this  hearing. 

IV.  Public  Hearing  Topics 

In  order  to  promote  a  more  useful 
discussion  at  the  public  hearing,  FDA 
and  NIDA  developed  a  list  of  questions 
and  issues.  This  list  is  not  intended  to 
be  exclusive,  and  presentations  and 
comments  on  other  issues  related  to  the 
criteria  for  controlling  benzodiazepines 
and  related  substances  are  encouraged. 
The  list  follows: 

(1)  Is  it  possible  to  distinguish 
benzodiazepine  and  related  substances 
on  the  basis  of  their  abuse  potential  and 
dependence  producing  effects?  If  so, 
would  such  distinctions  be  useful  in 
determining  what  level  of  control  is 
appropriate  under  the  CSA  for  a  given 
benzodiazepine  or  related  substance? 

(2)  Different  types  of  data  and 
information  are  traditionally  used  in 
making  decisions  on  scheduling  of 
substances  under  the  CSA  that  can  be 
grouped  into  four  broad  classes: 

(a)  Preclinical  studies  of  abuse-related 
phenomena; 

(b)  Clinical  studies  of  abuse-related 
phenomena  (physiological  dependence, 
subjective  effects,  psychological 
dependence,  acute  toxicity,  tolerance, 
etc.); 

(c)  Epidemiologic  studies  of  use  and 
abuse  of  drugs;  and 

(d)  Information  gathered  from  various 
law  enforcement  agencies. 

Within  each  of  these  broad  classes 
there  exists  an  array  of  types  of 
pharmacological  procedures  and  tests 
that  are  used  to  collect  information 
relevant  to  abuse  liability  assessments. 

(i)  Are  there  preclinical  test 
paradigms  that  can  be  meaningful  and 
useful  in  distinguishing  the  abuse 
liability  of  benzodiazepine  and  related 
substances? 
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(ii)  Are  there  clinical  abuse  liability 
studies  that  can  be  usehil  for  assessing 
and  distinguishing  the  abuse  potential 
of  benzodiazepines? 

(iii)  Are  there  pharmacodynamic 
characteristics  (intrinsic  efficacy, 
binding  of  subtypes  of  benzodiazepine 
receptors)  and  pharmacokinetic 
properties  (e.g.,  its  onset  and  duration  of 
action,  its  active  metabolites,  etc.)  that 
reliably  distinguish  among 
benzodiazepine  and  related  substances 
with  regard  to  their  abuse  or  potential 
for  abuse?  If  so,  how  does  a 
benzodiazepine  or  related  substances 
pharmacodynamic  and  pharmacokinetic 
properties  influence  its  abuse  or 
potential  for  abuse? 

(iv)  Are  there  reliable  methods  for 
using  epidemiological,  actual  abuse,  and 
trafficking  data  to  distinguish  among 
benzodiazepines  for  scheduling 
purposes?  How  should  intentional 
overdose  and  suicide  data  be  considered 
in  this  analysis? 

(v)  Are  there  other  sources  of 
information  that  can  be  used  in 
assessing  and  distinguishing  the  abuse 
potential  of  benzodiazepine  substances? 

(vi)  Are  there  test  memods  and 
procedures  that  have  better  predictive 
validity  than  others  in  assessing  and 
distinguishing  the  abuse  potential  of 
benzodiazepines? 

(3)  What  information  should  be 
included  in  the  drug  abuse/dependence 
portion  of  the  benzodiazepine  product 
labeling?  Are  there  instances  where  a 
label  warning  could  obviate  the  need  for 
scheduling?  Should  the  product's 
labeled  indication  (e.g.,  chronic 
insomnia,  depression,  anxiety,  epilepsy, 
adjunct  to  anesthesia,  etc.)  influence  the 
abuse  potential  and  dependence 
potential  assessment? 

V.  Scope  of  Hearing 

The  purpose  of  this  hearing  is  to 
generate  evidence  and  information  that 
will  aid  in  developing  criteria  to 
evaluate  the  abuse  liability 
characteristics  of  benzodiazepines.  It  is 
not  the  purpose  of  this  hearing  to 
evaluate  and  make  recommendations  on 
the  control  of  specific  substances, 
including  substances  that  are  the  subject 
of  current  scheduling  petitions. 

VIj  Notice  of  Hearing  Under  21  CFR 
Partis 

As  discussed  in  sections  III.,  IV.,  and 
V  of  this  document.  FDA  believes  the 
format  and  procedures  of  a  public 
hearing,  at  which  interested  persons  can 
testify,  will  best  elicit  the  information 
needed  to  develop  meaningful  criteria 
for  determining  the  appropriate  level  of 
control  under  the  CSA  for 
benzodiazepine  and  related  substances. 


Accordingly,  the  Commissioner  of  Food 
and  Drugs,  is  announcing  a  public 
hearing  under  part  15  (21  CFR  part  15). 

The  public  hearing  is  scheduled  to 
begin  at  9  a.m.  at  the  Renaissance  Hotel 
(address  above),  on  September  11  and 
12, 1997.  The  presiding  officer,  Stuart  L. 
Nightingale,  Associate  Commissioner 
for  Health  Affairs,  Food  and  Drug 
Administration,  will  be  accompanied  by 
a  panel  from  FDA,  the  National 
Institutes  of  Health,  DEA,  and  other 
DHHS  employees  with  relevant 
expertise.  The  procedures  governing  the 
hearing  are  foimd  at  part  15. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  August  14, 
1997.  To  ensure  timely  handling,  the 
outer  envelope  should  be  clearly 
marked  with  Docket  No.  97N-0221  and 
the  phrase  "Benzodiazepine  Scheduling 
Criteria  Hearing."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  any  business  or 
organizational  affiliation  of  the  person 
desiring  to  make  a  presentation,  a  brief 
summary  of  the  presentation,  and  the 
approximate  time  requested  for  the 
presentation.  FDA  may  ask  that  groups 
having  similar  interests  consolidate 
their  conmients  as  part  of  a  panel.  FDA 
will  allocate  the  time  available  for  the 
hearing  among  the  persons  who 
properly  file  notices  of  participation.  If 
time  permits,  FDA  may  allow  interested 
persons  attending  the  hearing  who  did 
not  submit  a  notice  of  participation  in 
advance  to  make  an  oral  presentation  at 
the  conclusion  of  the  hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling 
Nicholas  Reuter  (telephone  number 
above)  no  later  than  August  29,  1997. 
Those  persons  who  give  oral  notice  of 
participation  should  also  submit  written 
notice  containing  the  information 
described  above  to  the  Dockets 
Management  Branch  by  the  close  of 
business  September  7,  1997. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  mail  or  telephone  of  the  time  allotted 
to  the  persons  and  the  approximate  time 
the  person's  oral  presentation  is 
scheduled  to  begin.  The  hearing 
schedule  will  be  available  at  the 
hearing,  and  after  the  hearing  it  will  be 
placed  on  file  in  the  Dockets 
Management  Branch. 

To  provide  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 


record  of  the  hearing  will  remain  open 
until  October  17,  1997.  Persons  who 
wish  to  provide  additional  materials  for 
consideration  are  to  file  these  materials 
with  the  Dockets  Management  Branch 
(address  above).  To  ensure  timely 
handling,  the  outer  envelope  should  be 
clearly  marked  with  Docket  No.  97N- 
0221  and  the  phrase  "Benzodiazepine 
Scheduling  Criteria  Hearing." 

The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant.  Only  the  presiding 
officers  and  panel  members  may 
question  any  person  during  or  at  the 
•  conclusion  of  a  presentation. 

Public  hearings,  including  hearings 
under  part  15,  are  subject  to  FDA's 
guideline  (21  CFR  part  10,  subpart  C) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  21  CFR  10.205,  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  suspension, 
modification,  or  waiver  of  those 
provisions  as  specified  in  21  CFR 
15.30(h). 
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'  xv    1      Drug  Administration 

hsSw/  '  y  -^ac  ation  Protection; 

Av  >  anility  of  Cooperative  Agreement; 

.Request  for  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Devices  and  Radiological  Health 
(CDRH).  OfBce  of  Health  and  Industry 
Programs  (OHIP),  is  annoimcing  the 
availability  of  up  to  $1,500,000  in  total 
costs  (including  both  direct  and  indirect 
costs)  per  year,  for  a  period  of  5  years, 
for  the  establishment  of  a  cooperative 
agreement  to  support  efforts  to 
coordinate  Federal  and  State  actions  to 
assure  radiation  protection  of  the 
American  public.  Federal  funds  are 
ciurently  available  for  this  program,  but 
an  award*  is  subject  to  the  condition  that 
funds  are  transferred  to  FDA  from  other 
Federal  agencies  to  support  this 
program. 

DATES:  Applications  must  be  received 
by  close  of  business  on  July  25,  1997. 
ADDRESSES:  Application  kits  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L.  Robins,  Grants  Management 
Officer.  Division  of  Contracts  and 
Procurement  Management  (HFA-520). 


Food  and  Drug  Administration.  Park 
Bldg.,  5600  Fishers  Lane,  rm.  3-40, 
Rockville.  MD  20857,  301-443-6170. 

NOTE:  Applications  hand-carried  or 
commerciedly  delivered  should  be 
addressed  to  Park  Bldg..  12420 
Parklawn  Dr.,  rm.  3-40,  Rockville,  MD 
20857.  Please  do  NOT  send  applications 
to  the  Division  of  Research  Grants, 
National  Institutes  of  Health  (NIH). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 
Regarding  the  programmatic  aspects 
of  this  notice:  Richard  E.  Gross, 
Canter  for  Devices  and  Radiological 
Health  (HFZ-200).  Food  and  Drug 
Administration.  13 50  Piccard  Dr., 
Rockville,  MD  20850.  301-443- 
2845. 
SUPPLEMENTARY  INFORMATION:  FDA  wrill 
support  the  efforts  covered  by  this 
notice  imder  section  532  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360ii).  FDA's  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistaiice,  No. 
93.103. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  request  for 
application  (RFA),  Assuring  Radiation 
Protection,  is  related  to  the  priority  area 
of  "Healthy  People  2000"  Cancer 
Objectives  (chapter  16).  Potential 
applicants  may  obtain  a  copy  of 
"Healthy  People  2000"  (Full  Report. 
Stock  No.  017-001-00474-0)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325.  202-512- 
1800. 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-&ee 
workplace  and  to  discourage  the  use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

L  Background 

Since  1968.  FDA.  the  Nuclear 
Regulatory  Commission  and  its 
predecessor  organizations,  the 
Environmental  Protection  Agency  and 
more  recently,  the  Federal  Emergency 
Management  Agency  and  the 
Department  of  Energy  have  provided 
financial  support  for  a  forum  for  the 
exchange  of  ideas  and  information 
among  the  States  and  the  Federal 
Government  and  to  study  existing  and 
potential  problems  of  radiation  control. 


Other  Federal  agencies,  notably  the 
National  Institute  of  Standards  and 
Technology  and  the  Centers  for  Disease 
Control  and  Prevention,  have  provided 
additional  support  for  specific  activities 
associated  with  the  exchange  of  ideas 
and  approaches  for  improving  radiation 
control  techniques.  This  forum  has 
made  it  possible  for  State  and  Federal 
agencies  to  work  together  to  study 
radiological  health  problems  of  mutual 
interest  and  to  apply  their  increasingly 
limited  resources  with  maximum 
effectiveness  in  seeking  ways  to  control 
these  public  health  problems. 

Three  major  mechanisms  have  been 
used  to  achieve  this  coordination: 

(1)  When  certain  radiation  control 
subjects  warrant  specific  consideration, 
committees  and  otiier  working  groups 
composed  of  representatives  of  State 
radiation  control  programs  and  liaison 
members  from  the  concerned  Federal 
agencies  have  been  formed  to  evaluate 
and  offer  solutions  to  the  problems.  The 
recommendations  of  the  committees  are 
evaluated  by  a  central  management 
board  and  final  recommended  actions 
are  relayed  to  the  appropriate  Federal 
and  State  agencies. 

(2)  Annual  meetings  of  Federal  and 
State  officials  are  convened  to  present 
and  discuss  the  results  of  the  studies 
conducted.  The  annual  meetings  also 
include  workshops  to  more  carefully 
define  new  problems  and  areas  of 
mutual  concern  in  radiation  control, 
and  clinics  to  demonstrate  mutually 
beneficial  radiological  health 
techniques,  procedures,  and  systems. 

(3)  Additional  educational  activities 
have  been  provided  to  members  of  State 
programs  having  radiation  control 
responsibilities  and  to  the  general 
public  to  acquaint  them  with  radiation 
exposure  problems  and  the  proposed 
solutions. 

Methods  used  have  included 
videotapes,  publications,  and  training 
courses. 

n.  Goals  and  Objectives 

The  objective  of  this  cooperative 
agreement  will  be  to  continue  the 
Federal  and  State  coordination  activities 
with  the  goal  of  achieving  effective 
solutions  to  present  and  future  radiation 
control  problems.  The  recipient  of  this 
cooperative  agreement  award  will  be ' 
expected  to  continue  the  annual 
meetings  and  to  obtain  the  cooperation 
of  the  individual  States  in  maintaining 
the  system  of  committees  and  working 
groups  established  to  deal  with 
individual  problems.  Additionally,  the 
recipient  of  this  cooperative  agreement 
award  will  be  expected  to  continue  to 
provide  the  leadership  to  refresh  and 
update  previously  developed  consensus 
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guidance  documents  and  suggested 
regulations  to  provide  States  with  up-to- 
date  assistance  in  effective  management 
of  radiological  hazards  and  occasionally 
implement  special  projects  as 
determined  by  the  participating  State 
and  Federal  agencies.  Areas  for  which 
groups  may  be  needed  include,  but  are 
not  limited  to,  radioactive  materials  and 
radiation  exposure  problems  in  the 
environment,  in  the  healing  arts,  in 
industry,  and  in  or  related  to  consumer 
products. 

m.  Reporting  Requirements 

A  program  progress  report  and  an 
annual  Financial  Status  Report  (FSR) 
(SF-269)  are  required.  An  original  and 
two  copies  of  these  reports  shall  be 
submitted  to  FDA's  Grants  Management 
Officer  within  90  days  of  the  budget 
expiration  date  of  the  cooperative 
agreement.  Failure  to  file  the  FSR  in  a 
timely  fashion  will  be  grounds  to 
withhold  continued  support  of  the 
cooperative  agreement.  A  final  program 
progress  report  and  FSR  must  be 
submitted  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

Program  monitoring  of  the  recipient 
will  be  conducted  on  an  ongoing  basis 
through  telephone  conversations 
between  the  project  officer  and/or  the 
grants  management  staff  and  the  other 
participating  Federal  agencies  and  the 
principial  investigator.  Periodic  site 
visits  with  appropriate  officials  of  the 
grantee  organization  may  also  be 
conducted.  The  results  of  these 
communications  and  visits  will  be 
recorded  in  the  official  cooperative 
agreement  file  and  may  be  available  to 
the  recipient  upon  request  consistent 
with  FDA  disclosure  regulations. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  a  cooperative  agreement 
award.  This  award  will  be  subject  to  all 
policies  and  requirements  that  govern 
the  research  grant  programs  of  PHS, 
including  the  provisions  of  42  CFR  part 
52  and  the  appropriate  provisions  of  45 
CFR  parts  74  and  92.  The  regulations 
issued  under  Executive  Order  12372  do 
not  apply  to  this  program. 

B.  Eligibility 

This  cooperative  agreement  is 
available  to  any  public  or  private 
nonprofit  organization  (including  State 
and  local  units  of  government)  and  to 
any  for-profit  organization.  For-profit 
organizations  must  exclude  fees  or 
profit  from  their  request  for  support. 
Organizations  described  in  section 
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501(c)(4)  of  the  Internal  Revenue  Code 
of  1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant/cooperative 
agreement  awards. 

C.  Length  of  Support 

This  agreement  is  planned  for  5  years. 
However,  noncompetitive  continuation 
of  support  beyond  the  first  year  will 
depend  on:  (1)  Acceptable 
programmatic  performance  during  the 
preceding  year,  and  (2)  the  availability 
of  Federal  fiscal  year  appropiiations. 

D.  Funding  Plan 

Federal  funds  are  currently  available 
for  this  program,  but  an  award  is  subject 
to  the  condition  that  funds  are 
transferred  to  FDA  from  other  Federal 
agencies  to  sup(port  this  program.  FDA 
intends  to  fund  an  agreement  up  to 
$1,500,000  in  total  costs  (including  both 
direct  and  indirect  costs)  1  year  for  a 
period  of  up  to  5  years  conditional  upon 
the  availability  of  Federal  funds  in 
subsequent  fiscal  years. 

V.  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency  and  the  other  agencies 
providing  additional  support. 
Accordingly,  FDA  and  tfie  other 
supporting  agencies  will  have  a 
substantive  involvement  in  the 
programmatic  activities  of  the  project 
funded  under  this  program. 

Substantive  involvement  includes, 
but  is  not  limited  to,  the  following: 

(1)  FDA  will  appoint  a  project  officer 
who  will  actively  monitor  the  FDA- 
supported  program  under  this  award. 
Priorities  on  issues  to  be  addressed  will 
be  jointly  agreed  to  by  the  recipient  and 
FDA.  The  FDA  project  officer  is  to  be 
invited  to  all  planning  meetings  of  the 
central  management  board  or  committee 
of  the  recipient  of  the  award.  The 
project  officer  will  participate  in  the 
making  of  the  decisions  with  respect  to 
the  annual  meeting  (including  the  topics 
to  be  discussed),  committee 
organization  and  mission,  and  other 
activities  under  this  award. 

(2)  FDA  liaisons  will  be  appointed  to 
all  committees  and  other  working 
groups  dealing  with  problems  related  to 
the  agency  mission.  The  liaison 
members  will  participate  in  the 
discussions  leading  to  any 
recommendations  developed  by  the 
committees  and  working  groups.  They 
will  be  primarily  responsible  for 
assuring  that  such  recommendations  are 
in  accordance  with  Federal  policy  and 
regulations.  The  liaison  members  will 
also  act  as  investigators,  collaborators, 
or  resource  personnel,  as  appropriate. 


(3)  FDA  personnel  will  collaborate 
with  the  recipient  on  data  analysis, 
interpretation  of  findings,  and,  where 
appropriate,  co-author  publications. 

(4)  Other  Federal  agencies  providing 
financial  support  under  this  agreement 
will  similarly  provide  representatives  to 
attend  the  planning  meetings  of  the 
central  management  board  and  liaisons 
to  appropriate  task  forces,  committees 
and  other  working  groups.  These 
representatives  will  participate  in  the 
decisionmaking  and  discussions  in  a 
way  similar  to  the  participation  of  FDA 
personnel. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Procedure 

All  applications  submitted  in 
response  to  this  RFA  v«ll  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness.  If 
applications  are  found  to  be 
nonresponsive,  they  will  be  returned  to 
the  applicants  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  This  review  will  be 
competitive.  The  final  funding  decision 
will  be  made  by  the  Conunissioner  of 
Food  and  Drugs. 

B.  Review  Criteria 

Applications  will  be  reviewed 
according  to  the  following  criteria.  The 
points  indicated  with  each  criterion 
represent  the  maximum  score 
achievable  in  that  category. 

(1)  Request  for  financial  support  is 
adequately  justified  and  fully 
documented  (10  points); 

(2)  Experience  the  applicant's 
organization  has  acquired  in 
successfully  conducting  national 
meetings  between  personnel 
representing  Federal,  State,  and  local 
regulatory  agencies  (15  points): 

(3)  Experience  the  applicant's 
organization  has  acquired  in 
establishing  priorities  for  organizing  and 
maintaining  a  system  of  committees  or 
working  groups  of  representatives  of 
State  governments  for  the  purpose  of 
evaluating,  recommending  solutions  to 
specific  radiological  health  or  radiation 
safety  problems,  and  maintaining  up-to- 
date  guidance  and  suggested  regulatory 
approaches  (15  points): 

(4)  Extent  to  which  the  experience 
described  in  response  to  criteria  2  and 

3  is  directly  related  to  national  meetings 
and  committees  or  working  groups 
addressing  the  major  areas  of  radiation 
control  concern.  Such  areas  include,  but 
are  not  necessarily  limited  to, 
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radioactive  materials  licensure  and 
inspection,  the  nuclear  fuel  cycle, 
emergency  response,  electronic  product 
radiation,  environmental  radiation,  the 
medical  use  of  radiation,  and 
radioactive  waste  disposal.  The  number 
of  State  radiation  control  programs  tfapt 
participate  in  the  activities  or^ganizad  by 
the  applicant's  organization,  the  extent 
of  the  managerial  responsibilities  in 
radiation  control  of  the  personnel 
representing  these  programs,  and  the 
number  of  radiation  control  areas 
considered  will  also  be  taken  into 
account  in  evaluating  the  applicant's 
experience  (30  points); 

(5)  Extent  to  which  the  activities  of 
the  applicant's  organization  have 
influenced  the  practices  and  policies  of 
the  Federal  and  State  radiation  control 
programs  (15  points);  and 

(6)  Evidence  that  demonstrates  the 
applicant's  ability  to  obtain  the  support 
of  the  radiation  control  programs  of  the 
50  States  for  the  activities  to  be 
conducted  under  this  award,  including 
the  participation,  without  compensation 
except  for  travel  expenses,  of  State 
personnel  in  the  work  of  the  committees 
and  working  groups  (15  points). 

A  total  of  100  points  is  available. 
VT!  Submission  Requirements 

i  ne  onginal  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/95)  or  the  original  and  two 
copies  of  Form  PHS  5161  (Rev.  7/92)  for 
State  and  local  governments,  with 
copies  of  the  appendix  for  each  of  the 
copies,  should  be  mailed  or  hand 
delivered  to  Robert  L  Robins  (address 
above).  No  supplemental  material  will 
be  accepted  after  the  closing  date.  The 
outside  of  the  mailing  package  and  item 
2  of  the  application  face  page  should  be 
labeled  "Response  to  RFA-FDA-CDRH 
97-1". 

All  General  Instructions  and 
Specification  Instructions  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  date  and  the 
mailing  label  address.  Do  not  mail  the 
application  to  NIH's  Division  of 
Research  Grants. 

This  information  collection  is 
approved  under  0MB  No.  00925-0001. 
Data  included  in  the  application,  if 
restricted  with  the  legend  specified  in 
section  VIII.  B  of  this  document,  may  be 
entiUed  to  confidential  treatment  as 
trade  secret  or  confidential  commercial 
information  within  the  meaning  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(bH4))  and  FDA's  implementing 
regulations  (21  CFR  20.61). 


VOL  Method  ot  Apptication 

A.  Submission  Instructions 

Applications  will  be  accepted  by 
close  of  business,  Monday  through 
Friday,  on  or  before  July  25,  1997. 

Applications  will  be  considered 
received  on  time  if  sent  on  or  before  the 
receipt  date  as  evidenced  by  a  legible 
U.S.  Postal  Service  dated  postmark  or  a 
legible  dated  receipt  from  a  commercial 
carrier,  imless  they  arrive  too  late  for 
orderly  processing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Applications 
not  received  on  time  will  not  be 
considered  for  review  and  will  be 
returned  to  the  applicant 

Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applicants  should  check 
with  their  local  post  office. 

B.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552),  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Himian 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.,  by  the 
applicant  as  containing  trade  secret, 
confidential  commercial,  or  other 
information  that  is  exempt  from  public 
disclosure  will  not  be  used  or  disclosed 
except  for  evaluation  piuposes. 

Dated:  June  10,  1997. 

William  K.  Hubbaiti, 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  97-16124  Filed  &-18-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  (Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTXW:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  July  14  and  15,  1997,  8:30  a.m. 
to  5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Elisa  D.  Harvey, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-1180,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  July  14, 1997,  the 
committee  will  consider  a  draft 
guidance  document  on  the  study  and 
evaluation  of  intrapartum  continuous 
monitors  for  fetal  oxygen  saturation 
(fetal  pulse  oximeters)  and  fetal  tissue 
pH.  This  document  was  prepared  based 
on  presentations  and  committee 
discussion  at  a  meeting  of  this 
committee  held  on  July  22,  1996.  For 
the  remainder  of  July  14,  1997,  and 
continuing  through  July  15, 1997,  the 
committee  will  consider  a  draft 
guidemce  document  on  the  study  and 
evaluation  of  in  vivo  devices  for  the 
detection  of  cervical  cancer.  Single 
copies  of  these  two  guidance  documents 
will  be  available  to  the  public  after  June 
14, 1997,  by  contacting  the  Division  of 
Small  Manufacturers  Assistance,  1350 
Piccard  Dr.,  Rockville,  MD  20851,  1- 
800-638-2041,  or  bom  the  Internet: 
http://www.fda.gov.cdrh.draftgui.html. 

Procedure:  On  July  14,  1997,  from 
9:30  a.m.  to  5  p.m.,  and  on  July  15, 
1997,  from  8:30  a.m.  to  5  pjn.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  30, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.,  on  July  15, 1997. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  June  30,  1997, 
and  submit  a  brief  statement  of  the 
general  natiue  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  committee  deliberations:  On 
July  14,  1997,  from  8:30  a.m.  to  9:30 
a.m. ,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  FDA  staff  wUl 
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present  to  the  committee  commerciai 
information  regarding  various  medical 
devices  used  in  obstetrics  and 
gynecology  that  are  currently  being 
evaluated  by  FDA. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  June  12,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-16125  Filed  6-18-97;  8:45  am] 
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:■'  Meeting 

AGENCY:  Food  and  Drug  Administration, 

T'""" 

A.-  iON   .Motice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Nonprescription 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  14, 1997,  8:30  a.m.  to  5 
p.m. 

Location:  Holiday  Lin,  Versailles 
Balbrooms  I  and  D,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Andrea  G.  Neal  or 
Angie  Whitacre,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12541. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  hear 
presentations  and  discuss  the  proposed 
labeling  requirements  for  over-the- 
counter  (OTC)  drug  products  that  will 
enable  consumers  to  better  read  and 
understand  OTC  drug  product  labeling 
and  to  apply  this  information  to  the  safe 
and  effective  use  of  OTC  drug  products. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  also  extending  the 


comment  period  on  a  proposed  rule 
regarding  labeling  requirements  for  OTC 
drug  products  that  appeared  in  the 
Federal  Register  of  February  27, 1997 
(62  FR  9024). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  3, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:15 
p.m.  to  2:15  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  3,  1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  argiunents  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their 
presentation.! llNotice  of  this  meeting  is 
given  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2). 

Dated:  June  12,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-16067  Filed  6-18-97;  8:45  am) 
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Agency  information  CoUectlon 
Activities   P'ocvcsec  Collection: 
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In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the* 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  throilgh  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiect:  Grantee  Reportiiig 
Requirements  for  the  Rural 
Telemedicine  Grant  Program 

New — The  Riual  Telemedicine  Grant 
Program  is  authorized  by  Section  330A 
of  the  Public  Health  Service  Act  as 
amended  by  the  Health  Centers 
Consolidation  Act  of  1996  (Public  Law 
104-229).  The  goal  of  the  program  is  to 
improve  access  to  quality  health 
services  for  rural  residents  and  reduce 
the  isolation  of  rural  practitioners 
through  the  use  of  telemedicine 
technologies.  The  two  objectives  of  the 
Rural  Telemedicine  Grant  Program  are: 
1)  to  demonstrate  how  telemedicine  can 
be  used  as  a  tool  in  developing 
integrated  systems  of  health  care,  which 
would  improve  access  to  health  services 
for  rural  individuals  across  the  lifespan 
and  reduce  the  isolation  of  rural  health 
care  practitioners;  and  2)  to  evaluate  the 
feasibility,  costs,  appropriateness  and 
acceptability  of  rural  telemedicine 
services  and  technologies.  Such    * 
evaluation  is  needed  to  determine  how 
best  to  organize  and  provide 
telemedicine  services  in  a  sustainable 
manner. 

Grantees  will  be  responsible  for 
submitting  the  data  collection 
instruments  listed  in  the  burden  table 
below.  Grantees  will  gather  information 
from  sources  involved  with  their 
telemedicine  program,  including 
patients,  providers,  health 
administrators  and  site  coordinators. 
Information  gathered  on  the  data 
coUection  instruments  will  be  entered 
into  a  database  which  will  communicate 
with  a  central  server  storing  all  of  the 
data  from  the  grantee  sites. 
Standardized  data  collection  across  all 
grantee  sites  is  essential  to  drawing 
meaningful  conclusions  about  the 
progress  and  direction  of  telemedicine. 

The  estimated  burden  is  as  follows: 
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Name  of  instrument 


Patient  Demographics 

Patient  Post  Session  

Provider  Demographics 

Consult  Initiator  Information  .._ 

Consult  Initiator  Satisfaction 

Provider  Post  Sessjon . 

ConsuiVReoptent  Satisfaction  

Session  Information  (Consulting  Site) 

Session  Information  (Pnmary  Care  Site)  .. 
Emergerx:y/Tr1age  Encounter  (Consulting 

Srte). 
Fmergency/Tnage  Encounter  (Originating 

S'e). 

-'  v>der  Satisfaction  (Periodic) 

S.stem  information 

'^'  «Kam  Costs  „ 

Total 


Type  of  respondent 


Patient .... 

Patient 

All  providers  (filled  out  orKe) 

Provider  wtio  requested  TM  consult  

Provider  who  requested  TM  consult  

Consulting  provider 

Consulting  provider 

Site  coordinator  (consulting  site) 

Site  coordinator  (primary  care  site) 

Emergency  room  staff  person  

Emergency  room  staff  person 

AH  providers  (filled  out  every  4  months) 
Program  administrator/technical  staff  .... 
Program  administrator 


Est.  number 
of  respond- 
ents per 
year 


4.780 

4,780 

2,390 

1,195 

1,195 

1,195 

1,195 

20 

300 

15 

15 

2,390 
320 
320 


8,160 


Instruments 
completed 
per  re- 
spondent 


1 

1 

1 

4 

4 

4 

4 

240 

16 

10 

10 

3 
2 

1 


Time  bur- 
den per  in- 
strument 
(minutes) 


3 
25 
25 


Total  bur- 
den per  in- 
strument 
(hours) 


239 
558 

80 
319 
319 
319 
398 
480 
160 

10 

10 

359 
267 

133 
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Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

>H!ad:  June  16.  1997. 
junea  J.  Carrigui, 
Acting  Associate  Administrator  for 
Management  and  Program  Support. 
FK  Doc  97-16128  Filed  6-18-97;  8:45  am) 
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DEP/VRTMEN-  or  -^FA    '^-  AND 

HUMAN  sepvh:;£S 

Hat!onai  'f^stituiRS  o'  H^s.a?^'" 


National  Canc^' 
Ciosed  Meeting 


Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  A  RCT  of  Plant-Bawd  Diet 
in  Breaat  Cancer  Recurrence. 

Date:  )uly  14.  1997. 

Time:  2:00  p.m. 

Place:  Teleconference,  National  Cancer 
Institute,  Division  of  Extramural  Activities, 
Grants  Review  Branch,  6130  Elxecutive 
Boulevard,  EPN-Room  635.  Bethesda.  N<D 
20892. 

Contact  Person:  Maureen  Johnson.  Ph.D.. 
Scientific  Review  Administrator.  National 
Cancer  Institute.  NIH,  Executive  Plaza  North. 
Room  635F  6130  Executive  Boulevard.  MSC 
7410,  Bethesda,  MD  20892-7410.  Telephone: 
301/496-7565. 

Purpose/Agenda:  To  evaluate  and  review 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 


552b{c)(4)  and  552b(cK6).  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
conimercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Reserach;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpo%ver, 
93.399.  Cancer  Control) 

Dated:  )une  13,  1997. 
La  Verne  Y.  Striogfield. 
CoouTuRee  Management  Officer.  NIH. 
[FR  Doc.  97-16016  Filed  6-18-97;  8:45  am) 
BKUNQ  COOC  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instlttite;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Si}ecial 
Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  Career  Development  and 
Mentored  Peer  Review. 

Date:  July  25. 1997. 

Time:  8:30  a.m.  to  5:00  p.m. 

Place:  Executive  Plaza  North,  Confsrence 
Room  E,  6130  Executive  Boulevard. 
Roclrville,  MD  20852. 

Contact  Person:  Wilma  Woods.  Ph.D.. 
Scientific  Review  Administrator.  National 
Cancer  Institute.  NIH.  Executive  Plaza  North. 


Room  622,  6130  Executive  Boulevard.  MSC 
7410.  Bethesda.  MD  20892-7410,  Telephone: 
301/496-7903. 

Purpose/Agenda  To  evaluate  and  review 
grant  applications. 

Name  of  SEP:  Polyvalent  Vaccine:  Phase  III 
Trial  in  Phase  IV  Melanoma. 

Date:  August  5, 1997. 

Time:  10:30  a.m.-Adioununent. 

Place:  Hobday  Inn-Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20817. 

Contact  Person:  Harvey  P.  Stein.  Ph.D., 
Scientific  Review  Administrator.  National 
Cancer  Institute.  NIH,  Executive  Plaza  North. 
Room  611B.  6130  Executive  Boulevard.  MSC 
7410.  Bethesda.  MD  20892-7410.  Telephone: 
301/496-7481. 

Purpose/Agenda  To  evaluate  and  review  a 
grant  application. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
AppUcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  iusociated  with  the 
applications,  the  disclosure  of  which  woidd 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Menpower; 
93.399.  Cancer  Control) 

Dated:  June  13. 1997. 
UVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-16018  Filed  &-lS-g7;  8:45  am) 
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DEPARTMENT  Qf^  ^EAl^h  AND 
HUMAN  SERVICES 


**a!:onri^  'nstituies 


wealth 


Naf'ora^  Cance'  i'^stituie.  Nctice  o* 
Ciose-j  MeetiPQ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Support  Services  for  Studies 
of  Emeigent  Cancer. 

Itots:  June  23, 1997. 

Time:  1:00  p.m.  to  4:00  p.m. 

Place:  Teleconference,  Executive  Plaza 
North  Building,  Conference  Room  D,  6130 
Executive  Boulevard,  Rockville,  MD  20852. 

Contact  Person:  Courtney  M.  Kerwin, 
Ph.D.,  M.P.H.,  ScienUfic  Review 
Administrator,  National  Cancer  Institute, 
NIH,  Executive  Plaza  North,  Room  609,  6130 
Executive  Boulevard,  MSC  7410,  Bethesda, 
MD  20892-7410,  Telephone:  301/496-7421. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  mdividuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower: 
93.399.  Cancer  Control) 

Dated:  June  13, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-16020  Filed  6-18-97;  8:45  am] 
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OEPASTMENT  or  HFAi  TW  AND 
HUMAN  SERVICES 

'■iatiorm  institutes  o'  ^eai*" 

Natiorai  fnsiitule  or  A^coho    Arusr 
and  A  cohOiisrr,  Nol;te  o*  C^asec 
Meetir^gs 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetinas: 


Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  NaUonal  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  June  18, 1997. 

Time:  8:00  a.m.  to  adjournment. 

Place  of  Meeting:  Holiday  Inn,  480  King 
Sfreet,  Old  Town,  Alexandria,  VA  22314. 

Contact  Person:  Ronald  Suddendorf,  Ph.D., 
6000  ExecuUve  Blvd.,  Suite  409,  Bethesda, 
MD  20892-7003.  301-443-2926. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  June  26, 1997  (Telephone 
conference). 

Time:  12:00  p.m. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Blvd.,  Rockville,  MD  20892. 

Contact  Person:  Ronald  Suddendorf,  PhD., 
6000  Executive  Blvd,  Suite  409,  Bethesda, 
MD  20892-7003, 301-443-2926. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  July  2, 1997. 

Time:  8:00  a.m.  to  adjournment. 

Place  of  Meeting:  Double  Tree  Hotel.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Antonio  Noronha,  Ph.D.. 
6000  Executive  Blvd.,  Suite  409,  Bethesda. 
MD  20892-7003,  301-443-7722. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  constitute 
a  clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  GranU; 
National  Institutes  of  Health) 

Dated:  June  12, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Oficer,  NIH. 
|FR  Doc.  97-16015  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  ContBrence  Call). 

Dote;  July  1,1997. 

Time:  10:00  a.m.  (EDT). 

Place:  Bethesda,  Maryland,  Mr.  Phillip 
Wiethom's  Office. 

Contact  Person:  Dr.  Katherine  Woodbury/ 
Mr.  Phillip  Wiethom,  Scientific  Review 
Administrator,  National  Institute  of 
Neurological  Disorders  and  Stroke.  7550 
Wisconsin  Avenue,  Room  9Cl0,  Bethesda, 
MD  20892,  (301)  496-9223. 

Purpose/Agenda:  To  rwiew  and  evaluate  a 
SBIR  Phase  0  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>er&oaal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorden;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  June  13. 1997. 
UVernt  Y.  Stnagfiald, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-16017  Filed  fr-18-97;  8:45  am] 

aiLUNO  cow  4140-01-M 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Cosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 


3J430 
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Name  of  SEP:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel. 

Date:  June  18,  1997. 

Time:  2:00  p.m. 

Place:  Room  6a8-25S.  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact  Person:  Ned  Feder,  M.D.,  Scientific 
Review  Administrator.  Review  Branch, 
NIDDK.  Natcher  Building.  Room  6as-2SS, 
.National  Institutes  of  Health.  Bethesda, 
Maryland  20892-6600.  Phone;  (301)  594- 
-1890. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Molecular  Dynamics  of  Iron 
Regulation  and  Function. 

Z>ote;  July  16-18.  1997. 

rime:  7:30  p.m. 

Place:  Sheraton  Inn-Harrisburg,  Harrisburg, 
Pennsylvania  17111. 

Contact  Person:  Ijlcghmanan  Sankaran, 
Ph.D.,  Scientific  Review  Administrator, 
Review  Branch.  NIDDK,  Natcher  Building, 
Room  6aa-25F,  National  Institutes  of  Health, 
Bethesda,  Maryland  20692-6600,  Phone: 
(301)  594-7799. 

Purpose/ Agenda:  To  review  aad  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
H«(cs.  552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
^pplications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  Doaterial  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  June  13, 1997. 
1 4t  •  "ram  Y.  StringfieU, 

nittee  Management  Officer,  NIH. 

-     -"x:.  97-16021  Filed  6-18-97;  8:45  am) 
1'      Ki  COOC  4140-01-M 


DFPAP^MEN^  OF  HEALTH  AND 

HUMAN  S£RViCES 

Nation;ii  Cani,:e'    '■-,''...''■    n  ;•'    ••  if 
Meeting  f*'(?siaent  s  Od^  .:>_•'  ^jr.ai 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below. 

Linda  Quick-Cameron,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630E,  1630  Executive  Blvd..  MSC  7410, 
Bethesda,  MD  20892-7410  (301 /49&- 
5708)  will  provide  a  summary  of  the 
meeting  and  the  roster  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  from  the  contact 
person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Date:  July  31, 1997. 

Place:  University  of  Michigan,  Kellogg 
Auditorium,  Turner  Geriatrics  Building,  1000 
Wall  Street,  Ann  Arbor,  MI  48105. 

Open:  8:30  a.m.  to  5:30  p.m. 

Agenda:  Concerns  of  Special  Populations 
in  the  National  Cancer  Program:  Cancer  and 
the  Aging  Population. 

Contact  Person:  Maureen  O.  Wilson,  Ph.D.. 
Executive  Secretary,  National  Cancer 
Institute,  Building  31,  Room  4A48,  Bethesda, 
MD  20892-2473.  Telephone:  (301)  496-1148. 

Dated:  June  13.  1997. 
LaVenie  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-16022  Filed  6-18-97;  8:45  am] 
BILLMO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

£tote:July  29,  1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perluns, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4148,  Bethesda. 
Maryland  20892.  (301)  435-1718. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  30, 1997. 

TiiTie:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr  Philip  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4148,  Bethesda. 
Maryland  20692,  (301)  435-1718. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  July  31,1997. 

rime:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)  435-1257. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Z>ate:  July  31, 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4148,  Bethesda, 
Maryland  20892,  (301)  435-1718. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  4, 1997. 

Time:  1:30  p.m. 

Place:  NIH.  Rockledge  2.  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)  435-1257. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  pereonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  fwrsonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  June  13, 1997. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-16023  Filed  6-18-97;  8:45  am) 
BtUJNO  COOE  4140-01-M 
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KVacet-  -j'^i^v,  Magnuson  Ciinical 
Cerie'    Notice  of  Meeting  o'  tne  Br,dir'i 
rs*  Governors  oi  ff^e  tA^arren  Gfanl 
Mai^;f'oson  Clinical  Ceniet 

Piirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center,  July  10, 
1997.  The  Board  of  Governors  will  meet 
on  July  10  at  the  National  Institutes  of 
Health,  Clinical  Center  (Building  10), 
Medical  Board  Room  (2C116).  9000 
Rockville  Pike,  Bethesda,  Maryland, 


UMI 


~edf    al 
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from  9:00  a.m.  until  approximately  2:00 
p.m. 

The  meeting  will  be  entirely  open  to 
the  public  and  will  include  review  of 
the  Executive  Committee  Report,  Board 
responsibilities,  the  FY98  Operating 
Budget,  and  an  update  on  the  new 
Clinical  Research  Center. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  further  information,  contact  Ms. 
Maggi  Stakem,  Office  of  the  Director, 
Warren  Grant  Magnuson  Clinical 
Center,  Building  10,  Room  2C146, 
Bethesda,  Maryland  20892,  (301)  496- 
4114. 

Individuals  who  plan  to  attend  and 
need  special  assistaince,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Stakem  in  advance  of  the 
meeting. 

Dated:  June  13, 1997. 
LaVema  Y.  Stringfield, 

Committee  Management  Officer,  A/ZH. 

[FR  Doc.  97-16019  Filed  6-18-97;  8:45  am] 

BILUNG  CODE  4140-«1-M 


DEPARTMENT  OF  HFAt  TH  AND 
HUMAN  SERVICES 

SuDstafice  ADuse  ar,a  Menta'  -wealth 
Se'^icas  Adminisfatior  (SAMhSA) 

Notice  <,)*  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  July. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Lieiison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  July  13-16,  1997. 

Place:  Park  Hyatt  Washington, 
Executive  Park  Boardroom,  1201  24th 
Street.  NfW,  Washington,  DC  20037. 

C/o*od.  July  13,  1997,  6:00  p.m.— 8:00 
p.m.;  July  14-15, 1997,  8:30  a.m.— 5:00 


p.m.;  July  16,  1997,  8:30  a.m. — 
adjournment. 

Panel:  Center  for  Substance  Abuse 
Prevention  Centers  for  the  Application 
of  Prevention  Technologies. 

Contact:  Ray  Lucero,  Room  17-89, 
Parklawn  Building,  Telephone:  301- 
443-9917  and  FAX:  301^143-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

MeeUng Dates:  July  13, 1997,  6:00 
p.m.— 6:00  p.m.;  July  14-17, 1997,  8:30 
a.m.— 5:00  p.m.;  July  18, 1997,  8:30 
a.m. — adjournment. 

Place:  Park  Hyatt  Washington,  Green 
Park  Boardroom  1201  24th  Street,  NW. 
Washington.  DC  20037. 

Closed:  ]uly  13,  1997,  6:00  p.m.— 8:00 
p.m.;  July  14-17, 1997,  8:30  a.m.— 5:00 
p.m.;  July  18, 1997,  8:30  a.m.— 
adjournment. 

Panel:  Center  for  Substance  Abuse 
Prevention  State  Incentive  Programs. 

Contact:  Claude  Reeder,  Room  17-89. 
Parklawn,  Building,  Telephone:  301- 
443-2592  and  FAX:  301^143-3437. 

Dated:  June  6, 1997. 
Jeri  LipoT, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health,  Services 

Administration. 

(FR  Doc.  97-16069  Filed  &-18-97;  8:45  am) 

BILUNQ  CODE  4182-20-P 


DEPAP-MEN^  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

[Docket  No.  f  B  -i2CM:  ^-74] 

Submissior  «o    OMB  npwipw: 
Gomrrien!  Reques' 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  July  21. 
1997. 

AD0BFSSE8:  Interested  persons  are 
11  J  submit  comments  regarding 

this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
0MB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  Flin^v^^a  iNtORMATKJN  CONTACT: 


Kay  r.  weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  propKraed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  iiK:luding 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35.  as 
amended. 

Dated:  June  12. 1997. 
DaTid  S.  Cntty. 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infbrmation  Collection  to  OMB 

Title  of  Proposal:  Monthly  Digest  of 
Current  Housing  Situation. 

Office:  Housing. 

OMB  Approval  number:  2502-0250. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
survey  will  provide  a  timely  series  of 
comprehensive  information  detailing 
interest  rates  and  the  availability  of 
financing  for  FHA-insured  and 
conventional  first  mortgage  home  loans 
as  well  as  trends  in  the  home 
construction  market,  as  required  by  the 
1983  Housing  Act. 

Form  Number:  HUD-2499. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 
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Reporting  Burden: 

Number  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

Burden 
hours 

HUD-2499 

260 

12 

.167 

520 

Total  Estimated  Burden  Hours:  520. 

Status:  Reinstatement,  without 
changes. 

Contact:  Michael  Wells.  HUD.  (202) 
755-7470  xl21.  Joseph  F.  Lackey.  Jr., 
0MB.  (202)  395-7316. 

(FR  Doc.  97-16074  Filed  &-18-97;  8:45  ami 
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jtPA'T   WENT  0=  MOUSING  AND 

^'RBAN  DEVE.  Of'MENT 

[Docket  No.  FR-i200-N-73] 

SuDmiss.c'"^  'o'  cjVf-i  Review: 

i  .r  NCY;  Uttice  ot  Administration.  HUD. 
A    '  ON:  Notice. 

Sommaht:  The  proposed  information 

collection  requirement  described  below 

has  been  submitted  to  the  Office  of 

Management  and  Budget  (OMB)  for 

review,  as  required  by  the  Paperwork 

Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  due  date:  July  21, 

1997. 

ADORf^^ssES:  Interested  persons  are 

I)  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development;  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  June  12, 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Lead-Based  Paint 
Hazard  Elimination  Program  and 
Annual  Report. 

Office:  Public  and  hidian  Housing. 

OMB  Approval  Number:  2577-0090. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  and  Indian  Housing  Agencies  are 
required  to  maintain  records  on  tenant 
notification,  testing  and  abatement 
activities.  These  agencies  are  also 
required  to  provide  tenants  and 
purchasers  a  copy  of  all  positive  lead- 
based  paint  test  results.  Agencies  are 
also  required  to  report  testing  and 
abatement  activities  to  HUD. 

Form  Number:  HUD-52850. 

Respondents:  State,  Local,  or  Tribal 
Government  and  the  Federal 
Government. 

Frequency  of  Submission:  On 
Occasion  and  Aimually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUO-62850 


3.100 


1 


3,100 


Total  Estimated  Burden  Hours:  3,100. 

Status:  Revision. 

Contact:  Satinder  Munjal,  HUD,  (202) 
708-1640.  Joseph  F.  Lackey.  Jr..  OMB. 
(202)  395-7316. 

[FR  Doc.  97-16075  Filed  6-18-97;  8:45  am) 
MUNQ  COOe  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-M-721 

Notice  of  Proposec  ntor::  ation 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  l3epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  18,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
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7th  Street.  SW.  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Beavers,  Telephone  number  (202) 
708-2700  ext.  2205  (this  is  not  a  toll- 
free  number)  for  copies  of  the  proposed 
form  and  other  availaV>lp  documents. 

SUPPLEMENTARY  INFORMA  ,ON:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

rit7e  of  Proposal:  Direct  Endorsement 
Underwriter/HUD  Reviewer — Analysis 
of  Appraisal  Report. 

OMB  Control  Number:  2502-0477. 

Description  of  the  need  for  the 
information  and  the  pmposed  use:  The 
form  is  used  to  capture  information  on 
appraisal  reports  considered  deficient 
by  the  underwriter  and  to  document 
efforts  to  resolve  any  discrepancies.  The 
basis  respondents  are  lender 
underwriters  and  FHA  staff. 

Agency  form  numbers:  HUD-54114. 

Members  of  affected  public:  Business 
or  other  for-profit. 

An  estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  is  18,750  number  of 
respondents  is  375,000,  frequency 
response  is  on  occasion  and  the  hour  of 
response  is  0.05. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expire*!. 

Aiiifi )!  !ty:  Section  3506  of  the  Paperwork 
ReducUon  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 


Dated:  June  13, 1997. 
Stephanie  A.  Smith, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  97-16076  Filed  5-18-97;  8:45  am) 
BILUNQ  CODE  4210-Z7-M 


DEPA      MEN  -OUSINGAND 

URBAN  3EVE,.0»MtN" 

[Docket  No.  FR-4200-N-69] 

Notice  of  Prop  sf--  nfomnation 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  18, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451-7th 
Street,  SW,  Room  911,  Washington,  DC 
20410. 

FORFURTt-t"   S'^ORMA    ON  CONTACT: 
Andrew  Zirnekiis,  Telephone  number 
(202)  708-1515  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  "use  of  appropriate 
automated  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgage  Review 
Board. 

OMB  Control  Number:  2502-0450. 

Description  of  the  need  for  the 
information  and  the  proposed  use:  Sec. 
202(c)  of  the  HUD  Reform  Act  of  1989 
established  a  Mortgagee  Review  Board 
to  impose  administrative  sanctions  and 
civil  money  penalties  against  HUD 
approved  mortgagees  that  violate  the 
Etepartment's  requirements.  Mortgagees 
may  respond  to  and/or  appeal  Board 
actions. 

Agency  form  numbers:  N/A. 

Members  of  affected  public:  Business 
or  other  for-profit. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  6,472,  number  of 
respondents  is  70,  frequency  response  is 
one-time  and  the  hour(s)  of  response  is 
1. 

Status  of  the  proposed  information 
collection:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Dated:  June  13,  1997. 
Stephanie  A.  Smith, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
[FR  Doc.  97-16077  Filed  6-18-97;  8:45  am) 
aauNOCOOE  4»io-zr-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3927-N-04] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  18,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  E)epartment  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW.  Room  9116.  Washington, 
DC  20410. 


FOR  FURTHER  INFORMATK)N  CONTACT: 

Diane  L.  Lobasso,  Home  Mortgage 
Insurance  (202)  708-2700  ext.  2191; 
TDD  (202)  70ft-4594  (this  is  not  a  toll- 
free  number)  for  copies  of  the  proposed 
forms  and  other  available. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

Tne  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Revision  of  the 
Section  235(r)  Refinancing  Procedures 
(»T?-3927). 

OMB  Control  Number:  2502-0456. 

Description  of  the  need  for  the 
information  and  the  proposed  use: 

The  information  is  collected  by  the 
originating  lender  from  the  mortgage 
application  and  is  used  by  the 
originating  lender  to  process  the 
applications  for  Section  235(r)  mortgage 
insurance  and  assistance.  The 
applications  are  underwritten  and 
certified  by  the  originating  lender. 

The  information  is  needed  for  the 
evaluation  of  the  applications,  the 
Department's  financial  management  and 
accounting  system(8)  and  the 
Department's  monitoring  of  the 
origination  and  servicing  activities  of 
the  lender. 

If  the  information  is  not  collected  the 
originating  lender  cannot  make  the 
proper  underwriting  decision  and  the 
Department's  data  base  would  be 
incomplete  for  its  fmancial  management 
and  accounting  system(s).  Furthermore, 
the  Dejjartment's  efforts  to  monitor  the 
origination  and  servicing  activities  of 
the  lender  would  be  debilitated. 

Agency  form  numbers:  HUD-93114. 

Members  of  affected  public: 
Approximately  23,000  (each  potential 


mortgage  refinance  transaction  is  an 
equivalent  respondent). 

An  estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
including  number  of  respondents, 
frequency  of  response,  and  hours  of 
response  is  .34  hours  (6,437  hours 
annually)  per  1  respondent  out  of 
23,000  respondents. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Section  3506  of  the  Pafterwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  lune  13, 1997. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  97-16078  Filed  6-16-97;  8:45  am) 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4200-N-75] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  in  unnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  conunents  on  the 
subject  proposal. 

DATES:  Comments  due  date:  July  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toil-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwori: 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  12,  1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Request  Voucher  for 
Grant  Payment — Request  Voucher  for 
Homeless/Shelter  Plus  Care  Grant 
Payment — LOCCS  Voice  Response 
Access  Authorization. 

Office:  Chief  Financial  Officer. 

OMB  Approval  Number:  2535-0102. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
These  forms  will  be  used  by  recipients 
to  request  payments  of  grant  funds  or  to 
designate  the  appropriate  officials  who 
can  have  access  to  the  Department's 
voice  activated  payment  system.  The 
information  on  these  forms  will  be  used 
as  an  internal  control  mechanism  to 
safeguard  Federal  fui^ds  and  to  improve 
the  payment  process  for  recipients. 

Fonn  Number:  HUD-27053,  27053- 
A/B.  and  27054. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


UMI 


I-.1 


t:ra!    Key  is 


ier  /  Vol.  62,  No.  118  /  Thursday.  June  19,  1997  /  Notices 


Number  ot  re- 
spondents 


Frequency  of 
response 


HUD-27053 

HUO-27053-A/B 
HU[>-27054 


1,200 

800 

2,000 


Hours  per 
response 


180 
24 

1 


.16 
25 
.16 


33435 


Burden 
hours 


36.000 

4,800 

333 


Total  Estimated  Burden  Hours: 
41,133. 

Status:  Reinstatement,  without 
changes. 

Contact:  Sandra  Jackson,  HUD,  (202) 
708-0143,  Joseph  F.  Lackey.  Jr.,  OMB. 
{202}  395-7316. 

[FR  Doc.  97-16079  Filed  6-18-97;  8:45  am] 

BtLUNQ  COO€  4210-01-M 


Fisf-  md  Wiidnte  Servcp 

Aquatic  Nuisance  Spe'i.ies  'ask  '^0'"CP 
Meetirq  and  Porur- 

AGS  NO  5^   Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Meeting  and  Forum. 

Summary:  This  notice  announces  the 
organizing  meeting  and  a  related  forum 
on  nonindigenous  species  of  the 
Aquatic  Nuisance  Species  Task  Force's 
Western  Regional  Panel.  A  number  of 
topics  will  be  addressed  during  the 
meeting,  including:  Panel  operating 
guidelines;  funding  mechanisms;  and 
development  of  a  1998  Work  Plan.  The 
Forum  will  include  presentations  on 
freshwater  exotic  plants  and  animals, 
exotic  control  and  prevention  strategies, 
100th  Meridian  Initiative,  exotics  and 
islands,  and  exotics  and  the  coast.  The 
meeting  and  forum  are  open  to  the 
public.  Interested  persons  may  make 
oral  statements  at  the  meeting  or  submit 
written  statements  for  consideration. 
DATES:  The  Forum  on  Nonindigenous 
Species  will  be  held  from  8:00  a.m.  to 
5:00  p.m.  on  July  8.  1997,  and  the  Panel 
meeting  will  be  held  from  8:00  a.m.  to 
5:00  p.m.  on  July  9, 1997. 
ADDRESSES:  Both  meetings  will  be  held 
at  Harrison  Hall,  Portland  State 
University,  Portland.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Peoples,  Executive  Secretary, 
ANS  Task  Force,  by  telephone  at  703- 
358-2025  or  E-mail  at 

robert peoples@mail.fws.gov.  or  Linda 

Drees,  Western  Regional  Panel 
Organizing  Team  member  at  9313-539- 
3  ':    ■•   r  -'ension  2' 

SUPPLEMENTARY  INFORMATiON.  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  the  initial 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force's  Western  Regional 


Panel  pursuant  to  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4723(b)). 
Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
ANS  Task  Force,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  Suite 
840,  Arlington,  Virginia  22203-1622, 
and  Linda  Drees,  Western  Regional 
Panel,  U.S.  Fish  and  Wildlife  Service, 
315  Houston  Street,  Suite  E,  Manhattan, 
Kansas,  66502  and  will  be  available  for 
inspection  during  regular  business 
hours  within  30  days  following  the 
meeting. 

Dated:  June  16, 1997. 
Gary  Edwards, 

Assistant  Director — Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
(FR  Doc.  97-16108  Filed  6-18-97;  8:45  am) 

BIUJNQ  CODE  4310-a»-M 


DEP 


Mj 


OF  THE  INTERIOR 


Bureau  of  La    ;  Ma'  -jq^ 
[WY-060-1310-0(q 


'■(-nt 


CaveGulch-Buii!''OQ'»VH  '--.o-   Natural 
Gas  Developn^fe:"  f^-c.€*c:    "  Natrona 
County,  Wycn^  nq    Av  *.  ac     >  at  the 
Final  Enviro'  "en'a    -:>*  '  SatA  •  ent 
(FEIS) 

summary:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Cave  Gulch-BuUfrog- 
Waltman  Natural  Gas  Development 
Project  Final  Environmental  Impact 
Statement  (FEIS)  which  analyzes  the 
environmental  consequences  of  the 
operators'  proposal  to  continue  to  drill 
wells  on  their  leased  acreage  within  the 
Cave  Gulch-Bullfrog- Waltman  Natural 
Gas  project  area.  This  development  area 
is  located  in  Natrona  County  and 
generally  located  within  Townships  36 
and  37  North;  Ranges  86  and  87  West, 
6th  Principal  Meridian.  The  area  is 
accessed  by  U.S.  Highway  20/26  west  of 
Casper,  Wyoming;  and,  north  of 
Waltman,  Wyoming  via  county  road 
104.  Access  to  the  interior  of  the  Cave 
Gulch-BuUfrog-Waltman  project  area  is 
provided  by  a  road  system  developed  to 
service  prior  and  on-going  drilling  and 
production  activities. 
DATES:  Comments  on  the  FEIS  will  be 
accepted  for  30  days  following  the  date 
the  Environmental  Protection  Agency 
publishes  their  Notice  of  Availability  in 


the  Federal  Register.  The  EPA  notice  is 
expected  on  or  about  June  20,  1997. 

ADDRESSES:  Comments  on  the  FEIS 
should  be  sent  to  Ms.  Kate  Padilla, 
Team  Leader  for  the  Cave  Gulch- 
Bullfrog-Waltman  Natural  Gas 
Development  Project  EIS,  Bureau  of 
Land  Management,  Casper  District 
Office,  1701  East  "E"  Street,  Casper, 
Wyoming  82601,  307-261-7603. 

SUPPl.aiBITARY  INFORMATION:  The  FEIS 
is  abbreviated  to  reflect  only  changes  to 
the  Draft  EIS  based  on  public  and 
internal  comments  and  therefore  is  used 
in  combination  with  the  Draft  EIS  to 
analyze  a  proposed  action,  two  (2) 
development  alternatives,  and  the  no 
action  alternative.  The  proposal 
presented  by  the  operators  is  to 
continue  to  drill  additional  wells  on 
their  leased  acreage  within  this  natural 
gas  development  area.  The  current  oil 
and  gas  operators  are  Chevron  U.S.A.. 
Barrett  Resources  Corporation,  Prima 
Oil  &  Gas  Company,  Goldmark 
Engineering,  hic,  W.A.  Moncrief,  Jr.. 
Marathon  Oil  Company,  and  John  P. 
Lockridge,  Inc.  The  surface  land 
ownership  of  the  Cave  Gulch-BuUfrog- 
Waltman  project  area  is  66  percent 
private,  29  percent  Federal  (BLM),  and 
5  percent  State  of  Wyoming.  The 
mineral  ownership  is  as  follows:  20 
percent  private,  77  percent  Federal 
(BLM),  and  3  percent  State  of  Wyoming. 
Over  the  next  10  years,  the  Operators 
propose  to  drill  up  to  160  additional 
wells  where  approximately  40  wells  are 
currently  active  to  obtain  maximum 
recovery  of  natural  gas  &t)m  existing 
Federal,  State,  and  private  oil  and  gas 
leases.  The  area  was  divided  into  four 
segments  by  the  operators  to  deGne  the 
Proposed  Action  with  regard  to  well 
spacing  and  density.  The  two 
development  alternatives  analyze  wells 
based  on  areas  defined  in  the  BLM's 
June  1996  Cave  Gulch-Bullfrog- Waltman 
EIS  Final  Geologic.  Well  Spacing,  and 
Reserve  Evaluation  Report  The  draft 
EIS  describes  the  physical,  biological, 
cultural,  historic,  and  socio-economic 
resources  in  and  surrounding  the  project 
area.  The  focus  of  the  impact  analysis 
was  based  upon  resource  issues  and 
concerns  identified  during  public 
scoping.  Potential  impacts  of  concern 
from  development  were  primarily 
concerned  with  raptor  breeding  and 
nesting,  sensitive  soils,  and  economics. 
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The  Agency  Preferred  Alternative 
identified  in  the  FEIS  is  the  proposed 
action.  The  Agency  Preferred 
Alternative  in  the  DEIS  was  Alternative 
B,  which  included  a  proposed  Key 
Raptor  Area  (KRA)  intended  to  provide 
for  secure  long  term  nesting  habitat 
adjacent  to  the  project  area  and  serve  as 
a  core  or  refuge  area  where  long  term 
reproduction  opportunity  for  raptors  of 
multiple  species  would  be  ensured. 

Based  on  new  information  and 
comments  on  the  DEIS,  consultation 
with  the  US  Fish  and  Wildlife  Service 
(USFWS),  and  further  analysis  of  the 
range  of  alternatives  and  actions 
presented  in  the  DEIS,  the  BLM 
concluded  that  (1)  an  adequate  number 
of  secure  sites  for  the  placement  of 
Alternative  Nesting  Sites  (ANSs)  are 
likely  to  be  available,  and  (2)  that  the 
use  of  ANSs  to  mitigate  the  expected 
displacement  of  four  to  seven  raptor 
pairs  from  the  project  area  would  be 
adequate  without  the  use  of  the 
proposed  KRA.  The  USFWS's 
concurrence  with  the  placement  of 
ANSs  outside  of  existing  raptor 
territories  and  outside  of,  but  proximal 
to.  the  designated  Greater  Raptor  Area  of 
analyses,  and  the  offer  to  the  BLM  by 
Chevron  and  Barrett  to  provide  long 
term  seciu^  ANSs  sites  on  portions  of 
their  leaseholds  within  the  Greater  Cave 
Gulch  Raptor  Analysis  Area,  greatly 
expanded  the  area  over  which  the  BLM 
couid  select  ANSs  and  substantially 
increased  the  likelihood  that  14  suitable 
ANSs  are  available. 

The  FEIS  also  includes  a  detailed 
Cumulative  Air  Quality  Impact 
Analysis-Technical  Support  Dociunent 
and  accompanying  addendum  that 
describes  the  cumulative  impacts  from 
the  standpoint  of  assessing  the  potential 
impacts  from  all  existing,  reasonable 
foreseeable,  and  proposed  sources  of 
emissions. 

Dated:  June  6.  1997. 
Alaa  R.  PianoB. 

State  Director 

(FR  Doc  97-16055  Filed  6-18-97;  8:«  ami 
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D  f  P  A      M  E  ^^■  OF  THE  INTERIOR 

Bureau  of  Land  Management 

rCA-930-1 430-01;  CACA  30634-01] 

3u»ii      and  Order  No.  7271;  Extension 
•  w   ^  :'  rwal;  Public  Land  Order  No. 

'069    :-d.'»ornia 

AGENCY:  Bureau  of  Land  Management, 

.  e-rior. 
action:  Public  Land  Order. 


SUMMARY:  This  order  extends  Public 
Land  Order  No.  7069,  which  withdrew 
1,000  acres  of  public  land  from 
agricultural  entry  and  mining  to  allow 
the  State  of  California  time  to  study 
their  proposal  to  site  a  low-level 
radioactive  waste  facility  in  Ward 
Valley,  for  an  additional  2-year  period. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  July  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Section,  BLM 
California  State  Office,  2135  Butano 
Drive,  Sacramento,  California  95825, 
916-979-2800. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  7069,  which 
withdrew  the  following  described 
public  land  from  settlement  or  entry 
under  the  agricultural  land  laws  and 
location  under  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2,  (1994)),  but  not 
frt)m  leasing  under  the  mineral  leasing 
laws,  to  protect  the  land  while  the  State 
California  conducts  a  study  of  the  area 
to  determine  the  feasibility  of  locating 
the  proposed  Ward  Valley  Low-Level 
Radioactive  Waste  Facility  at  the  site, 
and  for  other  purposes,  is  hereby 
extended  for  an  additional  2-year 
period. 

San  Bemardiiio  Meridian 

T.  9  N.,  R.  19  E., 

Sec.  26,  SWV«SWV4; 

Sec.  27,  SViSVi; 

Sec.  34; 

Sec.  35,  W'/iW>/.. 

The  area  described  contains  1 ,000  acres  in 
San  BemardiBo  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  land  lease,  license,  or 
permit,  or  governing  the  disposal  of 
their  vegetative  resources. 

3.  This  withdrawal  will  expire  2  years 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
Section  204(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1714(f)  (1994),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended.  If  a  patent  is  issued  prior  to 
the  expiration  date  of  this  extension, 
this  protective  withdrawal  will 
automatically  terminate. 

Dated:  )une  6. 1997. 
Bob  AnBatrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-16092  Filed  6-16-97;  8:45  am) 

BIUJNOOOOC  431IM0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-833-1 430-01;  IDM)8932  03  and  IDI- 
08932  04] 

Public  Land  Order  No.  7270;  Partial 
Revocation  of  Public  La"^   vner  No. 
2588;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  130  acres 
of  public  lands  withdrawn  for  the 
Bureau  of  Reclamation's  Snake  River 
Reclamation  Project.  The  lands  are  no 
longer  needed  for  the  purpose  for  which 
they  were  withdrawn.  This  revocation  is 
needed  to  transfer  10  acres  of  the  lands 
by  exchange.  The  revocation  is  also 
needed  to  allow  the  Bureau  of  Land 
Managment  to  dispose  of  mineral 
materials  &t)m  existing  sites  on  the 
remaining  120  acres.  All  of  the  lands  are 
located  within  the  Snake  River  Birds  of 
Prey  National  Conservation  Area 
WiUidrawal  and  will  remain  closed  to 
all  other  forms  of  disposition,  including 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  June  19,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709.  208-373-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2588,  which 
withdrew  public  lands  for  the  Snake 
River  Reclamation  Project,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land; 

Boise  Meridian 

(a)  T.  4  S..  R.  2  E., 
Sec.  25.  SEV«NWV4SWV«. 

The  area  described  contains  10  acres  in 
Owyhee  County. 

(b)T.  5S..R.  6E., 
Sec.  19,  E'/2NWV4  and  SW'ANE'A. 

The  area  described  contains  120  acres  in 
Elmore  County. 

The  areas  described  in  1(a)  and  (b) 
aggregate  1 30  acres  in  Owyhee  and 
Elmore  Counties. 

2.  The  land  described  in  paragraph 
1(a)  are  hereby  made  available  for 
exchange. 

3.  The  lands  described  in  paragraphs 
1(a)  and  (b)  are  within  the  Snake  River 
Birds  of  Prey  National  Conservation 
Area  Withdrawal  and  will  remain 
closed  to  all  other  forms  of  disposition, 
including  mining  and  mineral  leasing. 
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Dated:  June  6, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-16089  Filed  6-1&-97;  8:45  am) 
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SuDf'nissiO'"  'or  0MB  Revew; 
Comment  R«H3'jes' 

^Cii-HCy:  Overseas  Private  Investment 
Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  April  2.  1997,  in  62  FR 
15727,  at  which  time  a  60-day  comment 
period  was  announced.  This  comment 
period  ended  on  June  2,  1997.  No 
comments  were  received  in  response  to 
this  Notice.  This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology. 

The  proposed  form  under  review  is 
summarized  below. 
DATES:  Comments  must  be  received 
vithin  30  calendar  days  of  this  Notice. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Conmients  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer 

FOR  FURTHEH  iNFOHMA:iON  CONTACT: 
OPIC  Agency  Submitting  Officer  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue 
NW.,  Washington,  DC  20527;  202/ 
336-8565. 
0^f^B  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Docket  Library,  Room 


10102,  725  17th  Street  NW., 
Washington,  DC  20503,  202/395- 
5871. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  Request:  New  form. 

Title:  Small  Business  Application  for 
Political  Risk  Investment  Insurance. 

Form  Number:  OPIC  223. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Small  business 
or  other  institutions  qualifying  as  small 
business  imder  OPIC's  definition 
(except  farms);  individuals  qualifying  as 
small  business  under  OPIC's  definition. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  Small 
U.S.  companies  or  citizens  investing 
overseas. 

Reporting  Hours:  4  hours  per  project 

Number  of  Responses:  50  per  year. 

Federal  Cost:  $750  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234(a),  239(d)  and 
240A  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 

Abstract  (Needs  and  Uses):  The  small 
business  application  is  the  principal 
document  used  by  OPIC  to  determine 
the  small  business  investor's  and 
project's  eligibility,  assess  the 
environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  June  10, 1997. 

Jamea  R.  Offntt, 

Assistant  General  Counsel.  Department  of 
Legal  Affairs. 

[FR  Doc.  97-16061  Filed  6-18-97;  8:45  am) 
BIUJNO  COOC  3M0-O1-M 


INTERNATIONAL  TRADE 

COMMISSiON 

N   '    e    t  Appointment  of  Individuals  to 

SttfVf  as  Me'-nbers  of  Performance 

Reviey»  '^io,-*'  1<-. 

AGENCY:  International  Trade 

Commission. 

ACTKM:  Appointment  of  Individuals  to 

serve  as  members  of  Performance 

Review  Boards. 

EFFECTIVE:  June  16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Micheal  J.  Hillier,  Director  of  Persoimel, 

U.S.  International  Trade  Commission 

(202) 205-2651. 

SUPPLEMENTARY  INFORMATION:  The 

Chairman  of  the  U.S.  International 

Trade  Commission  has  appointed  the 


following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board  (PRB): 
Chairman  of  PRB — Commissioner  Lynn 

M.  Bragg 
Member — Commissioner  Don  E. 

Newquist 
Member — Commissioner  Carol  T. 

Crawford 
Member— Lyn  M.  Schlitt 
Member — Robert  A.  Rogowsky 
Member — Lynn  I.  Levine 
Member — Eugene  A.  Rosengarden 
Member — Vem  Simpson 
Member — Lynn  Feamerstone 
Member — Stephen  A.  McLaughlin 

Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  June  16, 1997. 
Donna  L  Koehnke, 

Secretary. 

(FR  Doc.  97-18063  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  E)epartmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Diversified  Contractors, 
Inc.  (D.  Az.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona  on  May  29,  1997  (Qv 
97-1162  THX  RCB).  The  proposed 
Consent  Decree  resolves  the  United 
States'  claims  against  Diversified 
Contractors  pursuant  to  section  113(b) 
of  the  Clean  Air  Act  for  Diversified's 
&ilure  to  obtain  a  Prevention  of 
Significant  Deterioration  permit  before 
construction  of  its  facility.  The  alleged 
violation  occurred  at  a  portable  soil 
remediation/thermal  treatment  facility 
on  the  Ak-Chin  Indian  Reservation  in 
Pinal  County,  Arizona.  Under  the 
Consent  Decree,  Diversified  agrees  to 
abide  by  limits  on,  among  other  things: 
the  types  of  soils  it  can  treat,  the 
concentration  of  contaminants  in  those 
soils,  hours  of  operation,  emissions,  and 
capacity.  Diversified  also  agrees  to  pay 
a  penalty  of  $44,800. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
settlement  agreement.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
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Natural  Resources  Division,  U.S. 
Department  of  Justice.  P.O.  Box  7611, 
Washington,  DC  20044;  and  refer  to 
United  States  v.  Diversified  Contractors, 
Inc..  DOJ  Ref.  #90-5-2-l-2059A. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  District  of 
Arizona,  4000  United  States 
Courthouse,  Phoenix,  AZ  85025  and  at 
the  office  of  the  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
foel  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-16094  Filed  6-1&-97;  8:45  am) 
aajjNO  cooE  44ifr-is-M 


J-     6       MNT  OF  JUSTICE 

N>   t  ce  of  Lodging  of  Consent  Decree 

-'  .rs.,rf  '  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
MacGillis  &■  Gibbs  Co.  et  ai.  Civil 
Account  No.  4:94-CV-848  (D.  Minn.) 
entered  into  by  the  United  States,  the 
State  of  Minnesota  (the  "State")  and  the 
MacGillis  &  Gibbs  Co.  ("MacGillis  & 
Gibbs"),  was  lodged  on  June  6,  1997, 
with  the  United  States  District  Court  for 
the  District  of  Minnesota.  The  proposed 
Consent  Decree  resolves  certain  claims 
of  the  United  States,  as  well  as  the  State, 
under  section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9607,  with  respect  to  the  MacGillis  & 
Gibbs  Co./Bell  Lumber  &  Pole  Co. 
Superfund  Site  ("Site")  in  New 
Brighton,  Ramsey  County,  Minnesota. 

iJnder  the  terms  of  the  proposed 
Consent  Decree,  MacGillis  &  Gibbs 
agrees,  inter  alia,  to  pay  the  United 
States  $6.1  million  in  past  response 
costs,  $362,450  for  federal  Natural 
Resource  Damages,  and  agrees  to  pay 
95%  of  the  United  States'  and  the 
State's  future  response  costs  to  he 
incurred  at  the  MacGillis  &  Gibbs 
portion  of  the  Site.  In  addition, 
MacGillis  &  Gibbs  agrees  to  pay  the 


State  $357,809.04  of  its  past  response 
costs  under  CERCLA.  The  Consent 
Decree  contains  provisions  relating  to 
MacGillis  &  Gibbs'  receipt  of  insurance 
proceeds  for  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  v.  MacGillis  &■  Gibbs  Co. 
et  al..  D.J.  Ref.  No.  90-11-2-904.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Miimesota,  234  United  States 
Courthouse,  110  South  Fourth  Street, 
Minneapolis,  Minnesota  55401;  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Ubrary,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  telephone 
no.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  with  three 
appendices  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Strefll.  NW.,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  DJ#90-1 1-2-904, 
and  enclose  a  check  in  the  amount  of 
$55.75  (25  cients  per  page  for 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  GniM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  97-16095  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
(AAG/A  Order  No.  136-07] 

Privacy  Act  of  1974;  Notice  of  Modified 
System  of  Records 

Pursuant  to  the  Cash  Management 
Improvement  Act  Amendments  of  1992 
(102-589),  the  Department  of  Justice 
published  the  Debt  Collection  offset 
Payment  System,  Justice/ JMD-009  on 
April  11,  1994  (54  17111).  The  primary 
purpose  for  establishing  the  system  of 
records  was  to  determine  whether 
administrative  offset  of  delinquent  debts 
could  be  made  by  Federal  agencies 
against  compensation  due  delinquent 
debtors  who  are  present  or  former 
employees  of  such  agencies,  or  present 
or  former  members  of  the  Armed  Forces. 
Ancillary  purposes  were  to  refer 
delinquent  debts  to  the  Internal 


Revenue  Service  (IRS)  for  offset  against 
any  income  tax  refunds  that  may  be  due 
the  debtors  under  the  IRS  Federal 
Income  Tax  Refund  Ofeet  Program;  to 
record  data  on  any  offset  made;  £md  to 
maintain  historical  data  on  delinquent 
debtor  payments  through  the  Program. 

The  Department  now  proposes  to 
modify  the  system  to  add  a  new  routine 
use  disclosure  provision  which  will 
permit  the  Department  to  participate  in 
a  mandatory,  government-wide  offset 
payment  system  known  as  the  Treasury 
Offset  Program,  and  administered  by 
Treasury  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996, 
Pub.  L.  No.  104-134.  The  routine  use, 
identified  as  (d)  in  the  attached  Federal 
Register  notice,  will  permit  the 
Department  to  transfer  to  Treasury  for 
administrative  offset  those  non-tax  debts 
which  are  more  than  180  days 
delinquent. 

In  addition,  the  Department  is 
revising  the  "Authority  for  Maintenance 
of  the  System"  to  include  the  Debt 
Collection  Act  of  1982,  and  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  No.  104-134). 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  30  days 
in  which  to  comment  on  any  proposed 
new  routine  uses.  Any  comments  may 
be  submitted  in  writing  to  Patricia  E. 
Neely,  Program  Analyst,  Information 
Management  and  Security  Staff, 
Information  Resources  Management, 
Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
50530  by  July  21,1997. 

As  required  by  5  U.S.C.  552a(r)  and 
Office  of  Management  and  Budget 
(OMB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  OMB 
and  the  Congress. 

A  modified  system  description  is  set 
forth  below.  The  changes  have  been 
italicized  for  public  convenience. 

Dated:  May  16,  1997. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

Just1c«/JMO-609 

SYSTEM  NAME: 

Debt  Collection  Offset  Payment 
System,  Justice/JMD-009 

SYSTEM  location: 

Department  of  Justice  (DOJ).  Justice 
Data  Center.  1151D  Seven  Locks  Road, 
Rockville,  Md. 

CATEQOmES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Federal  debtors.  Federal  debtors 
include  (but  may  not  be  limited  to) 
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those  who  have  received  overpayments 
through  direct  financial  assistance, 
those  who  owe  debts  of  restitution 
based  on  civil  or  criminal  judgments 
entered  by  Federal  courts,  and  those 
who  have  obtained  insured  or 
guaranteed  loans  from  Federal  agencies, 
and  (a)  whose  dehnquent  debts  have 
been  sent  by  client  Federal  agencies  to 
the  DOJ  for  enforced  collection  through 
litigation  or  (b)  whose  delinquent  debts 
are  owed  directly  to  the  DOJ. 

CATEQOMES  OF  RECORDS  IN  THE  SYSTEM: 

Automated  records  include  a  data 
base  on  delinquent  debts  by  debtor 
name,  taxpayer  address  and  Taxpayer 
Identification  Number  (TIN),  type  of 
government  claim  involved,  and  the 
Federal  agency  entitled  to  notice  of 
funds  collected.  {Such  debts  are  referred 
by  United  States  Attorneys  (USAs)  from 
client  Federal  agencies),  and  by  other 
EXDJ  components).  The  data  base  also 
includes  (1)  information  identifying 
those  delinquent  debtors  who  are 
present  or  former  Federal  employees,  or 
members  of  the  Armed  Forces  and 
whose  salaries  or  other  Federal  benefit 
payments  may  be  eligible  for 
administrative  offset  by  their  respective 
employers  (and  whose  debts  may  be 
referred  to  such  agencies  for  such 
offsets).  (2)  voluntary  payments  made  to 
the  DOJ  lockbox,  and  (3)  debt  amounts 
offset  by  the  Internal  Revenue  Service 
(IRS)  against  income  tax  refunds. 
Manual  records  include  computer- 
generated  reports  that  list  all  delinquent 
debtors  by  name.  TIN,  tax  year,  and  the 
USA  or  other  DOJ  component  (and/or 
other  Federal  agency)  that  referred  the 
delinquent  debt  for  collection,  the 
referring  agency's  claim  number,  the 
status  of  the  account,  and  the  balance 
owed. 

AUTHOfifTY  FOR  Main   :   , i  ^^CE  OF  THE  SYSTEM: 

Pub.  L  No.  97-365.  the  Debt 
Collection  Act  of  J 982:  Section  3  of  Pub. 
L.  No.  102-589,  the  Cash  Management 
Improvement  Act  Amendments  of  1992; 
and  Pub.  L.  No.  104-134  the  Debt 
Collection  Improvement  Act  of  1996. 

PURPOSE  OF  THE  SYSTEM: 

This  system  of  records  is  used  first  to 
determine  whether  administrative  offset 
of  the  delinquent  debts  can  be  made  by 
Federal  agencies  against  compensation 
due  delinquent  debtors  who  are  present 
or  former  employees  of  such  agencies, 
or  present  or  former  members  of  the 
Armed  Forces.  Second,  it  is  used  to  refer 
delinquent  debts  to  the  IRS  for  offset 
against  any  income  tax  refunds  that  may 
be  due  the  debtors  under  the  IRS 
Federal  Income  Tax  Refund  Offset 
Program,  to  record  data  on  any  offsets 


made,  and  to  maintain  historical  data  on 
delinquent  debtor  payments  through  the 
Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

DOJ  may  disclose  relevant 
information  from  this  system  as  follows: 

(a)  To  the  IRS  to  obtain  the  mailing 
address  of  a  taxpayer  for  the  purpose  of 
locating  such  taxpayer  to  collect  or  to 
compromise  a  debt  owed  by  the 
taxpayer  to  the  United  States. 

(b)  To  the  Department  of  Defense 
(DOD)  and  United  States  Postal  Service 
(USPS)  to  conduct  computer  matching 
programs  to  identify  and  locate  debtors 
who  receive  Federal  salaries,  and/or 
pension,  aimuity  or  other  Federal 
benefit  payments.  Except  where  such 
debts  are  paid  voluntarily,  the  debts  of 
those  individuals  who  have  been  so 
identified  will  be  returned  to  the  DOJ 
component,  or  to  the  USA  for  referral  to 
the  appropriate  Federal  agency,  for 
collection  by  administrative  salary,  or 
other  procedure  to  offset  Federal 
payments. 

(c)  To  the  IRS  to  conduct  computer 
matching  programs  to  identify 
individuals  entitled  to  refunds  against 
which  tax  refund  offsets  would  be 
appropriate  and  to  enable  the  IRS  to 
oSset  the  taxpayer's  tax  refund.  (A  tax 
refund  offset  may  be  initiated  where  the 
debt  cannot  be  offset  against  the 
payment  of  Federal  benefits  such  as 
Federal  salaries,  annuities,  pensions, 
etc.) 

(d)  These  records  pertaining  to 
delinquent  debts,  and  any  information 
in  the  records,  may  be  disclosed  to 
Treasury  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1966, 
Pub.  L  No.  104-134,  for  the  purpose  of 
locating  the  debtor  and/or  effecting 
administrative  offset  against  monies 
payable  by  the  Government  to  the 
debtor,  or  held  by  the  Government  for 
the  debtor,  to  recover  such  delinquent 
debts. 

(e)  To  notify  client  agencies  as  to  the 
statiis  of  payments  and  to  make 
inquiries  and  reports  as  necessary 
during  the  processing  of  debt  collection 
payments,  whether  such  payments  are 
made  voluntarily  or  whether  they  are 
collected  through  the  tax  refund  offset 
procedure. 

(0  To  contractor  employees  operating 
the  Nationwide  Central  Intake  Facility 
to  account  for  debtor  payments  that 
have  been  received.  (See  the  "Debt 
Collection  Management  System.  Justice/ 
JMD-006"  which  describes  debtor 
records  maintained  by  the  Nationwide 
Central  Intake  Facility.) 


(g)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  DOJ  or 
contract  private  counsel  are  authorized 
to  appear  when  any  of  the  following  is 
a  party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  DOJ  or  contract  private 
counsel  to  arguably  relevant  to  the 
litigation:  (1)  DOJ,  or  any  component 
thereof,  or  contract  private  counsel,  or 
(2)  any  employee  of  DOJ  or  contract 
private  counsel  in  his  or  her  official 
capacity  or  (3)  any  employee  of  DOJ  or 
contract  private  counsel  in  his  or  her 
individual  capacity  where  DOJ  has 
agreed  to  represent  the  employee,  or  (4) 
the  United  States,  where  DOJ  or  contract 
private  coimsel  determines  that  the 
litigation  is  likely  to  affect  DOJ  or  any 
of  its  components. 

(h)  To  volunteer  student  workers  and 
students  working  under  a  college  work- 
study  program  as  is  necessary  to  enable 
them  to  perform  their  duties. 

(i)  To  employees  or  to  contract 
personnel  to  access  the  records  for 
Privacy  Act  training  purposes. 

(j)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

(k)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(1)  To  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCtES  AND  PRACTICES  FOR  STOWNQ, 
RETMEVMQ,  ACCESSMG,  RETAMNG,  AND 
OtSPOSMQ  OF  RECORDS  IN  THE  SYSTBi: 

STORAGE: 

Periodic  reports  are  stored  in  binders; 
automated  data  is  stored  on  magnetic 
tape. 

RETMEVABIUTY: 

Records  are  retrieved  by  debtor's 
name  or  TIN. 

SAFEQUAROS: 

Access  to  the  facility  where  the 
records  are  maintained  requires 
identification  clearance  by  a  security 
officer  or  guard.  Paper  records  are 
maintained  in  a  locked  room  during 
non-duty  hours.  Access  to  automated 
data  requires  the  use  of  the  proper 
passwords  and  user  identification  codes 
by  personnel  with  security  clearances. 
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Finally,  only  those  personnel  who 
require  access  to  perform  their  duties 
may  access  these  records. 

RrrENTION  AND  DISPOSAL: 

Paper  records  are  shredded  after  five 
years;  automated  information  will  be 
erased  ten  years  after  the  related  case 
files  reported  in  the  Debt  Collection 
Enforcement  System,  Justice/USA-015. 
have  been  closed.  (Pending  approval  of 
the  NARA). 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Assistant  Attorney  General. 
Debt  Collection  Management,  Justice 
Management  Division.  Department  of 
Justice.  Washington.  DC  20530. 

NonncA'noN  procedures: 

Address  requests  to  the  system 
manager  identified  above. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  the 
system  manager  identified  above. 
Clearly  mark  the  envelope  "Privacy 
Access  Request."  Include  in  the  request 
the  debtor's  name,  TIN.  address,  and 
any  other  identifying  information  which 
may  be  assistance  in  locating  the  record, 
e.g.,  name  of  the  case  or  Federal  agency 
to  whom  the  debtor  is  indebted.  In 
addition,  include  the  notarized 
signature  of  the  debtor  as  well  as  the 
name  and  address  of  the  individual  to 
receive  the  information  if  other  than  the 
debtor. 

CONTESTMG  RECORDS  PROCEDURES: 

Address  requests  to  contest  to  the 
system  manager  identified  above.  State 
clearly  and  concisely  the  information 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

USAs  on  behalf  of  Federal  agencies; 
DOJ  components;  DOD,  USPS,  IRS,  and 
the  debtor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PftOVISIONS 
Of  THE  ACT: 

None. 
(PR  Doc.  97-16051  Filed  6-18-97;  8:45  am) 
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DEPARTMEffT  OF  JUSTICE 

A  titrust  Division 

N   t!C8  Pursuant  to  th«  National 

-  .      ch  and  Production 


-i'   < 


Gas  Turbina 


Notice  is  hereby  given  that,  on 
November  14,  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("The  Act"), 
General  Motors  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  General  Motors 
Corporation,  Detroit,  MI;  Chrysler 
Corporation,  Auburn  Hills,  MI;  and  Ford 
Motor  Company,  Dearborn,  MI.  The 
nature  and  objective  of  the  venture  is  to 
conduct  joint  research  necessary  to 
develop  technologically  advanced 
powerplants  that  can  help  meet  the 
goals  of  the  Partnership  for  a  New 
Generation  of  Vehicles  (the  joint  effort 
of  the  federal  government  and  the  U.S. 
auto  industry  to  develop  affordable, 
fuel-efficient,  low-emission  automobiles 
that  meet  today's  performance 
standards). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  97-16099  Filed  6-18-97;  8:45  am) 
MIXING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum 

Notice  is  hereby  given  that,  on 
January  3, 1997,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  the  Enterprise 
Computer  Telephony  Forum  ("ECTF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffis  to  actual  damages 
under  sp>ecified  circumstances. 
Specifically.  Brite  Voice  Systems.  Inc.. 
Wichita,  KS;  Precision  Systems,  Inc.,  St. 
Petersburg,  FL;  Samsung.  Seoul.  Korea; 
and  Voice  Technologies  Group,  Buffalo. 
NY,  have  become  Principal  Members. 
Netphone,  Inc.,  Noithborough,  MA,  has 
become  an  Auditing  Member. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
ECTF.  Membership  remains  open,  and 


ECTF  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  February  20,  1996,  ECTF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  13,  1996  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  August  16,  1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  4,  1996  (61  FR  56708). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-16100  Filed  6-18-97;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Center  for 
Manufacturing  Sciences,  Inc.  (NCMS) 

Notice  is  hereby  given  that,  on  May  2, 
1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
were  recently  accepted  as  Active 
Members  of  NCMS:  Cognition 
Corporation,  Bedford,  MA;  IBD  Inc., 
Winnetka,  IL;  Lambda  Technologies, 
Inc.,  Raleigh,  NC;  and  SDL,  hic,  San 
Jose.  CA.  The  following  companies  have 
recendy  resigned  from  Active 
Membership  in  NCMS:  American 
Propylaea  Corporation,  Birmingham, 
MI;  The  Antaeus  Group,  Inc.,  Rockville, 
MD;  Automated  Quality  Technologies, 
Inc.  (d/b/a  Lion  Precision),  St.  Paul, 
MN;  CADKEY,  Inc.,  Windsor.  CT; 
CIMdata,  Inc.,  Ann  Arbor,  MI; 
CogniSense,  San  Jose,  CA;  Fast  Heat, 
Inc.,  Elmhurst,  IL;  IntelliSys,  Inc., 
Syracuse,  NY;  Lapeer  Industries,  Inc., 
Lapeer,  Ml;  Lead  Time  Services,  Inc.  (d/ 
b/a  RJ  Associates),  San  Jose,  CA;  John 
W.  Mercer  &  Associates  Inc.,  Toronto, 
Ontario,  Canada;  MicroLithics 
Corporation,  Golden,  CO;  Optelecom, 
Inc.,  Gaithersburg.  MD;  Parker-Majestic, 
Inc.,  Troy,  MI;  PolyCycle  Corporation, 
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Towson,  MD;  Productivity  Action 
Associates,  Inc.,  Allen  Park,  MI; 
Productivity  Technologies,  Inc., 
Sunnyvale,  CA;  RJ  Associates,  San  Jose, 
CA;  Sybase,  Lie,  Emeryville,  CA; 
Teledyne  Inc.,  Los  Angeles.  CA; 
TubalCain  Company,  Inc.,  Loveland,  OH 
and  Winsert,  Inc.,  Marinette,  WI.  The 
following  organizations  have  recently 
resigned  from  Affiliate  Membership  in 
NCMS:  Applied  Research  Laboratory, 
Penn  State  University,  State  College,  PA 
^    and  Community  College  Association  for 
Technology  Transfer,  Godfrey,  IL. 

No  other  changes  have  been  made  in 
the  membership  or  planned  activity  of 
the  group.  Membership  in  this  group 
research  project  remains  open  and  its 
nature  and  objectives  remain 
imchanged.  NCMS  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  20, 1987,  NCMS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piu^uant  to  Section  6(b)  of  the 
Act  on  March  17,  1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  March  3, 1997.  This 
notice  was  published  in  the  Federal 
Register  on  April  29.  1997  (62  FR 
23268). 

Constance  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-16096  Filed  6-18-97;  8:45  am] 
BIUJNG  CODE  4410-1 1-M 


DEPAP■*^MF^T  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  National 

CooDerat've  Research  and  Production 
Ac    *    -193     -'NGP  Vehicle 
Engineering  Technical  Team 

Notice  is  hereby  given  that,  on 
November,  14,  1996,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
General  Motors  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  natiu^  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  General  Motors 
Corporation,  Detroit,  MI;  Chrysler 
Corporation,  Auburn  Hills,  MI;  and  Ford 
Motor  Company,  Dearborn.  MI.  The 


nature  and  objective  of  the  venture  is  to 
develop  voluntary  packaging  parameters 
and  evaluate  the  vehicle  systems 
integration  implications  for 
technologically  advanced  vehicles  that 
can  meet  the  goals  of  the  Partnership  for 
a  New  Generation  of  Vehicles  (the  joint 
effort  of  the  federal  government  and  the 
U.S.  auto  industry  to  develop  affordable, 
fuel-efficient,  low-emission  automobiles 
that  meet  today's  performance 
standards). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-16098  Filed  6-18-97;  8:45  am] 
BILLMG  CODE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PNG V  4  SDI  Technical 
Team 

Notice  is  hereby  given  that,  on 
November  14,  1996.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
General  Motors  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  ideciities  of  the  parties  and  (2) 
the  natiire  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
Umiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  General  Motors 
Corporation,  Detroit,  MI;  Chrysler 
Corporation,  Auburn  Hills,  MI;  and  Ford 
Motor  Company,  Dearborn,  MI.  The 
nature  and  objective  of  the  venture  is  to 
conduct  research  necessary  to  develop 
advanced  compression-ignition  and 
spark-ignition  engines  with  fuel 
economy  and  emissions  benefits  in 
support  of  the  Partnership  for  a  New 
Generation  of  Vehicles  (the  joint  effort 
of  the  federal  government  and  the  U.S. 
auto  industry  to  develop  affordable, 
fuel-efficient,  low-emission  automobiles 
that  meet  today's  standards). 
Constance  K.  Robinson. 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  97-16097  Filed  6-16-97;  8:45  am] 

BtLUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Identification 

Criminal  Justice  information  Services; 
Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACnON:  Notice  of  information  collection 
under  review:  Return  A  and  supplement 
to  retiUTi  A 


The  proposed  information  collection 
was  published  in  the  Federal  Register. 
April  14.  1997  in  Volume  62  Number 
71,  utilizing  emergency  review  in 
addition  to  allowing  a  60-day  comment 
period.  No  comments  were  received  by 
the  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Service  Division.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  July  21,  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  direct  to  SSA 
Paul  J.  Cans  (phone  number  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Cans,  304-625-4830.  FBI, 
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CJTS,  Statistical  Unit.  PO  Box  4142, 
Clarksburg.  WV  26302-9921. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection 

(2)  The  title  of  the  form/collection: 
Return  A  and  Supplement  to  Return  A 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  I-720A  and  1-706.  Federal 
Bureau  of  Identification,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
will  gather  information  necessary  to 
monitor  the  bias  motivation  of  selected 
criminal  offenses.  The  resulting 
statistics  are  published  annually. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,900  agencies:  95.255 
responses;  and  with  an  average 
completion  time  of  30  minutes  or  6 
hours,  aimually. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  20,580  hours  annually. 

if  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street,  NW..  Washington.  DC 
20503. 

Dated;  June  13,  1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
IFR  Doc.  97-16060  Filed  6-18-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
HNS  No.  1853-97;  AG  Order  No.  2087-97] 
RIN1115-AE26 

Termination  of  Designation  of  Rwanda 
Under  Temporary  Protected  Status 
Program  After  Final  6-IMonth  Extension 

AGENCY:  Immigration  and  Naturalization 
Service,  justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  terminates, 
effective  on  December  6.  1997,  the 
Attorney  General's  designation  of 
Rwanda  under  the  Temporary  Protected 
Status  ("TPS")  program  provided  for  in 
section  244  of  the  Immigration  and 


Naturality  Act,  as  amended  ("the  Act"). 
Accordingly,  eligible  aliens  who  are 
nationals  of  Rwanda  (and  eligible  aliens 
who  have  no  nationality  and  last 
habitually  resided  in  Rwanda)  may  re- 
register for  TPS  and  extension  of 
employment  authorization  for  a  fin^  6- 
month  period.  This  re-registration  is 
limited  to  persons  who  registered  for  the 
initial  period  of  TPS  which  ended  on 
June  6.  1995. 

EFFECTIVE  DATES:  This  notice  of 
termination  of  the  Temporary  Protected 
Status  designation  for  Rwanda  is 
effective  on  June  7, 1997.  The  TPS 
designation  for  Rwanda  will  remain  in 
effect  from  June  7  to  December  6. 1997. 
The  main  re-registration  procedures 
become  effective  on  June  19.  1997..  and 
will  remain  in  effect  until  July  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin,  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
Room  3214.  425  I  Street.  NW.. 
Washington.  DC  20536.  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  Section 
308(b)(7)  of  Public  Law  104-208 
(September  30, 1996)  renumbered 
section  244A  of  the  Act  as  244  of  the 
Act.  Under  this  section,  the  Attorney 
General  continues  to  be  authorized  to 
grant  TPS  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General  (or  who  have  no 
nationality  and  last  habitually  resided 
in  that  state).  The  Attorney  General  may 
designate  a  state  upon  finding  that  the 
state  is  experiencing  ongoing  armed 
conflict,  environmental  disaster,  or 
other  extraordinary  and  temporary 
conditions  that  prevent  nationals  or 
residents  of  the  country  from  returning 
to  it  in  safety. 

On  June  7.  1994.  the  Attorney  General 
designated  Rwanda  for  Temporary 
Protected  Status  for  a  period  of  12 
months.  59  FH  29440.  On  May  25.  1995. 
the  Attorney  General  extended  the 
designation  of  Rwanda  under  the  TPS 
program  for  an  additional  12-month 
period  until  June  6,  1996.  60  PR  27790. 
Subsequently,  the  Attorney  General 
extended  the  designation  of  Rwanda 
under  the  TPS  program  for  additional  6- 
month  periods  until  June  6,  1997.  61  PR 
29428  and  61  FR  58425. 

Section  244(b)(3)(A)  of  the  Act 
requires  the  Attorney  General  to  review, 
at  least  60  days  before  the  end  of  the 
initial  prariod  of  designation  or  any 
extended  period  of  designation,  the 
conditions  in  a  state  designated  under 
section  244(b)(1)  of  the  Act.  The  section 
also  requires  the  Attorney  General  to 
determine  whether  the  requirements  for 
such  a  designation  continue  to  be  met, 
and  to  terminate  the  state's  designation 


when  the  Attorney  General  determines 
that  those  requirements  are  not  met. 

This  notice  terminates  the  designation 
of  Rwanda  under  the  TPS  program.  In 
accordance  with  section  244(b)(3)  (B) 
and  (C)  of  the  Act.  this  termination  will 
be  effective  on  December  6. 1997. 
following  the  final  6-month  extension 
granted  by  this  notice.  This  notice  also 
describes  the  procedures  with  which 
eligible  aliens  who  are  nationals  of 
Rwanda  (or  who  have  no  nationality 
and  who  last  habitually  resided  in 
Rwanda)  must  comply  in  order  to  re- 
register for  TPS  during  this  final  6- 
month  period. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Rwanda's  ITS 
designation,  late  initial  registrations  are 
possible  for  some  Rwandans  under  8 
CFR  244.2(f)(2).  formerly  8  CFR 
240.2(f)(2).  Such  late  initial  registrants 
must  have  been  "continuously 
physically  present"  in  the  United  States 
since  June  7.  1994.  must  have  had  a 
valid  immigrant  or  non-immigrant 
status  during  the  original  registration 
period,  and  must  register  no  later  than 
30  days  from  the  expiration  of  such 
status. 

The  Immigration  and  Naturalization 
Service  requires  all  TPS  registrants  to 
submit  Form  (1-765.  Application  for 
Employment  Authorization,  for  data- 
gathering  purposes.  Therefore,  a  Form  I- 
765  must  always  be  submitted  with  the 
Application  for  Temporary  Protected 
Status,  Form  1-821.  as  part  of  either  a 
re-registration  or  late  initial  registration, 
even  if  employment  authorization  is  not 
requested.  The  appropriate  filing  fee 
must  accompany  Form  1-765  unless  a 
properly  dociunented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
Naturalization  Service  or  unless  the 
applicant  does  not  request  employment 
authorization. 

Notice  of  Termination  of  Designation  of 
Rwanda  Under  the  TPS  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Act  (8  U.S.C.  1254),  as  amended, 
and  pursuant  to  section  244(b)(3)  of  the 
Act,  I  have  had  consultations  with  the 
appropriate  agencies  of  the  U.S. 
Government  concerning  (a)  the 
conditions  in  Rwanda;  and  (b)  whether 
permitting  nationals  of  Rwanda  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Rwanda)  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States. 

As  a  result  of  these  consultations.  I 
have  determined  that  Rwanda  no  longer 
continues  to  meet  the  conditions  for 
designation  of  TPS  under  section 
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244(b)(1)  of  the  Act.  The  situation  in 
Rwanda  has  greatly  improved  since  the 
designation  of  TPS  in  1994.  The  return 
of  comparative  stability  throughout 
most  of  Rwanda  has  led  the  U.S. 
Government  to  strongly  encourage  the 
repatriation  of  Rwandan  refugees  from 
neighboring  countries.  During  the  last 
half  of  1996  and  the  beginning  of  1997. 
approximately  1.3  million  rehigees 
returned  to  Rwanda.  The  ability  of  so 
many  to  return  in  relative  safety 
demonstrates  the  end  of  the 
extraordinary  circimistances  that  existed 
in  1994. 

While  other  avenues  of  immigration 
relief,  including  asylum,  remain 
available  to  Rwandans  in  the  United 
States  who  believe  that  their  particular 
circumstances  make  return  to  Rwanda 
unsafe,  we  have  determined  that  TPS  is 
no  longer  appropriate  for  Rwandans  in 
general.  Accordingly,  it  is  ordered  as 
follows: 

(1)  The  TPS  designation  of  Rwanda 
imder  section  244(b)(3)  of  the  Act  is 
extended  for  a  final  6-month  period 
starting  June  7,  1997,  and  terminating 
December  6,  1997. 

(2)  I  estimate  that  there  are 
approximately  200  nationals  of  Rwanda 
(and  aliens  having  no  nationality  who 
last  habitually  resided  in  Rwanda)  who 
have  been  granted  Temporary  Protected 
Status  and  are  eligible  for  the  final  6- 
month  period  of  re-registration. 

(3)  In  Order  to  maintain  current 
registration  for  TPS,  a  national  of 
Rwanda  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Rwanda)  who  received  a  grant  of  TPS 
during  the  initial  period  of  designation 
from  June  7, 1994,  to  June  6,  1995,  must 
comply  with  the  re-registration 
requirements  contained  in  8  CFR 
244.17,  formerly  8  CFR  240.17,  which 
are  de$cril)ed  in  pertinent  part  in 
paragraphs  (4)  and  (5)  of  this  notice. 

(4)  A  national  of  Rwanda  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Rwanda)  who  has 
been  granted  TPS  and  wishes  to 
maintain  that'status  must  re-register  by 
filing  a  new  Application  for  Temporary 
Protected  Status,  Form  1-821,  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  [June  19, 
1997).  and  ending  on  [July  18.  1997).  in 
order  to  be  eligible  for  TPS  during  the 
period  from  June  7  to  December  6. 1997. 
Late  re-registration  applications  will  be 
allowed  pursuant  to  8  CFR  244.17(c), 
formerly  8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  A  Form  1-765  must  be  filed 
at  the  same  time.  If  the  alien  requests 
employment  authorization  for  the  6- 


month  extension  period,  the  fee 
prescribed  in  8  CFR  103.7(b)(1), 
currently  seventy  dollars  ($70).  must 
accompany  the  Form  1-765.  An  alien 
who  does  not  request  employment 
authorization  must  nonetheless  file 
Form  1-765  together  with  Form  1-821, 
but  in  such  cases  no  fee  will  be  charged. 

(6)  Information  concerning  the  TPS 
program  for  nationals  of  Rwanda  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Rwanda)  will  be 
available  at  local  Immigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  June  12, 1997. 
}anet  Reno, 
Attorney  General. 
(PR  Doc.  97-16050  Filed  6-18-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  97-29 
Exemption  Application  No.  D-10345.  et  ai.] 

Grant  of  Individual  Exemptions; 
Washington  National  Retirement  Plan 

AGENCY:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 
ACTION:  Notice  of  typographical 
corrections. 

SUMMARY:  This  dociunent  contains  a 
notice  of  typographical  corrections  of 
Prohibited  Transaction  Exemptions 
(PTE)  97-29  through  PTE  97-32  (60  FR 
31630—31632.  June  10,  1997).  As  a 
result  of  typographical  errors,  the  PTE 
numbers  for  four  (4)  individual 
exemptions  were  incorrectly  published. 
This  document  contains  the  corrections 
for  those  PTE  numbers.  In  addition,  the 
original  heading  also  contained  a 
typographical  error  which  is  corrected 
below. 

Correction 

In  60  FR  published  at  page  31630  on 
June  10,  1997,  in  the  second  column, 
the  fourth  line  in  the  original  heading  is 
hereby  corrected  to  read  as  follows: 
[Prohibited  Transaction  Exemption  97-291. 

Washington  National  Retirement  Plan 
Located  in  Lincolnshire,  IL 

[Prohibited  Transaction  Exemption  97-29; 
Application  No.  D-103451 

Correction 

In  60  FR  published  at  page  31630  on 
June  10. 1997.  in  the  third  column,  the 
third  line  in  the  heading  is  hereby 
corrected  to  read  as  follows: 


(Prohibited  TransacUon  Exemption  97-29). 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Joint  Apprenticeship  Committee 
Plumbers  Local  No.  27  Located  in 
Pittsburgh,  Pennsylvania 

[Prohibited  Transaction  Exemption  97-30; 
Application  No.  L-10366J 

Correction 

In  60  FR  published  at  page  31631  on 
June  10, 1997,  in  the  second  column, 
the  third  line  in  the  heading  is  hereby 
corrected  to  read  as  follows: 

[Prohibited  Transaction  Exemption  97-30). 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Ho%ve8  Leather  Company,  Inc., 
Employee  Stock  Ownership  Plan 
Located  in  CuTMrensville,  Pennsylvania 

[Prohibited  Transaction  Exemption  97-31; 
Application  No.  D-103851 

Correction 

In  60  FR  published  at  page  31631  June 
10,  1997,  in  the  first  column,  the  thiixl 
line  in  the  heading  is  hereby  corrected 
to  read  as  follows: 

[Prohibited  Transaction  Exemption  97-31). 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Thrift  Savings  Plan  and  Trust  Located 
in  New  York,  New  York 

[Prohibited  Transaction  Exemption  97-32 
ApplicaUon  No.  D-10391| 

Correction 

In  60  FR  published  at  page  31632  on 
June  10,  1997.  in  the  second  column, 
the  fourth  line  in  the  heading  is  hereby 
corrected  to  read  as  follows: 

[Prohibited  Transaction  Exemption  97-32). 

For  Further  Information  Contact: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Signed  at  Washington,  DC,  this  13th  day  of 
June  1997. 

Ivan  L.  Sirasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
1FR  Doc  97-16012  Filed  6-18-97;  8:45  am) 
MLLJNO  COOE  4S10-2»-P 
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NATIONAL  GAMBUNG  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 
Study  Commission. 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  Friday.  June  20. 1997; 
8:30  a.m.  to  2:00  p.m. 

PLACE:  The  meeting  site  will  be  in  room 
3208.  East  Promenade,  490  L'Enfant 
Plaza.  SW,  Washington.  DC  20407. 

STATUS:  The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  11  a.m.  and 
from  11:45  a.m.  to  2  p.m.  The  meeting 
will  be  closed  to  the  public  from  11  a.m. 
to  11:45  a.m.  for  the  purpose  of 
considering  internal  personnel  rules  and 
practices  and  to  allow  for  discussion  of 
information  of  a  personal  nature  diuing 
the  consideration  of  hiring  staff. 
Accordingly,  it  has  been  determined 
that  this  portion  of  the  meeting  will 
concern  matters  within  sections  552b(c) 
(2)  and  (6)  of  Title  5.  United  States 
Code,  and  will  be  duly  closed  to  public 
participation. 

■^A  TERS  TO  BE  CONSIDERED:  At  its 
inaugiiral  public  meeting,  the  National 
Gambling  Impact  Study  Commission 
established  under  Public  Law  104-169. 
dated  August  3,  1996,  will  consider 
general  administrative  matters  and 
substantive  agenda  including  a  report 
on  previous  gambling  studies, 
legislative  intent  and  the  Commission 
workplan. 

AUTHOMTY:  This  notice  is  published 
consistent  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972.  It  appears  for  a  period  of  less  than 
15  days  in  advance  of  the  meeting  due 
to  the  unique  scheduling  requirements 
for  the  Conunission's  first  meeting  in 
accordance  with  its  authorizing 
legislation. 

CONTACT  PERSONS:  For  further 
information,  contact  Kay  C.  James.  Chair 
at  (757)  579-4682  or  write  to  1000 
Regent  University  Drive.  Virginia  Beach. 
VA. 

Please  note:  The  address  and 
telephone  number  listed  for  the 
Commission  are  temporary.  Information 
concerning  the  new  address  and 
telephone  number  will  be  available  at 
the  meeting. 
Mark  Bogdan, 
Administrative  Officer. 
(FR  Doc.  97-16170  Filed  6-1&-97:  8:45  am) 
■UJNQ  COOK  «aD-€T-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  the 
Geosciences(l  756). 

Date  and  Time:  July  8-9. 1997.  9:00  a.in. 
to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  770,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Stephan  P.  Nelson, 
Program  Director  for  the  Mesoscale  Dynamic 
Meteorology  Program;  Division  of 
Atmospheric  Sciences;  Room  775;  4201 
Wilson  Blvd..  Arlington,  VA  22230; 
telephone  number  (703)  306-1526. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendation's  concerning  profxjsals 
submitted  to  NSF  for  Rnancial  support 

Agenda:  To  review  and  evaluate  the  U.S. 
Weather  Research  Program  (USWRP) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempted  under 
5  U.S.  C.  552b(c).  (4)  and  (6)  of  the 
Government  Sunshine  Act. 
M.  Rafaacca  Winkler. 
Committee  Management  Office. 
(FR  Doc.  97-16118  Filed  6-l»-97;  8:45  am] 
aaiiNacooc  Tsaa-oi-n 


NATIONAL  SKILL  STANDARDS 
BOARD 

[SGA  97-04] 

Voluntary  Partnership  Planning  and 
Phase  i  Implementation  Grants 

AGENCY:  National  Skill  Standards  Board. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 

SUMMARY:  The  National  Skill  Standards 
Board  (NSSB).  under  the  National  Skill 
Standards  Act  of  1994  (the  Act), 
announces  the  availability  of  funds  for 
initiating  Voluntary  Partnership  activity 
through  combined  Planning  and  Phase  I 
Implementation  grants.  A  grant  will  be 
made  to  the  organization  or  coalition  of 
organizations  best  positioned  and 
capable  of  convening  key  stakeholder 
representatives  from  across  a  cluster  as 
defined  by  the  National  Skill  Standards 
Board.  It  is  the  Board's  intent  that  one 
grant  will  be  made  in  each  of  five 


clusters.  It  is  anticipated  that  five 
awards  will  be  made  in  the  range  of 
$80,000  to  $160,000.  depending  on  the 
statement  of  work  proposed  by  the 
participant.  The  period  of  performance 
will  vary,  but  will  not  exceed  nine 
months.  Awardees  of  this  grant  will  be 
eligible  to  receive  a  non-competitive 
grant  for  long-term  Voluntary 
Partnership  activities. 

DATES:  The  closing  date  for  receipt  of 
applications  shall  be  August  20  at  4:45 
p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be  made 
to  the  Division  of  Contract 
Administration  and  Grant  Management. 
Attention:  Lisa  Harvey.  U.S.  Department 
of  Labor.  Procurement  Services  Office, 
200  Constitution  Avenue.  NW..  Room 
N-5416.  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  a  copy  of  the  SGA  or  for 
questions/clarifications  regarding 
information  contained  in  this 
announcement,  contact  Lisa  Harvey  at 
(202)  219-9355.  (This  is  not  a  toll  free 
number).  Telephonic  or  faxed  requests 
for  the  SGA  will  not  be  honored.  A  copy 
of  the  SGA  can  also  be  obtained  by 
downloading  a  copy  fiom  the  National 
Skill  Standards  Board  web  page  at 
www.nssb.org.  Any  clarifications  and 
amendments  to  the  SGA  will  be 
published  in  the  Federal  Register  and 
posted  on  the  NSSB  web  page.  To  have 
clarifications  and  amendments  sent 
directly  to  your  attention,  please 
provide  your  name  and  address  to  Lisa 
Harvey  at  the  address  noted  above. 

SUPPLEMENTARY  INFORMATION:  The 

National  Skill  Standards  Board  is 
soliciting  proposals  on  a  competitive 
basis  for  the  conduct  of  activities  to 
convene  key  stakeholder  representatives 
of  the  clusters  as  defined  by  the 
National  Skill  Standards  Board.  The 
purpose  of  the  grant  is  to  initiate  the 
implementation  of  the  Voluntary 
Partnerships  activities  through  the  nine 
month  Voluntary  Partnership  Planning 
and  Phase  I  Implementation  Grants. 
Applicants  successfully  completing  the 
Planning  and  Phase  I  Implementation 
will  be  qualified  to  apply  for  NSSB 
recognition  as  a  Voluntaiy  Partnership. 
As  such,  they  will  be  eligible  to  receive 
a  non-competitive  grant  for  long-term 
Voluntary  Partnership  activities.  The 
NSSB  is  an  independent  agency  for 
which  the  U.S.  l3epartment  of  Labor 
serves  as  fiscal  agent.  The  Office  of  the 
Assistant  Secretary  of  Administration 
(OASAM)  within  the  U.S.  Department  of 
Labor  will  administer  the  grant  process 
on  behalf  of  the  National  Skill 
Standards  Board.  All  inquiries  related  to 
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the  grants  should  be  directed  to 
OASAM. 

Eligible  Applicants 

Awards  under  this  Solicitation  will  be 
made  to  the  organization  or  group  of 
organizations  best  positioned  and 
capable  of  convening  key  stakeholders 
representative  of  the  five  clusters 
enumerated  below.  It  is  the  Board's 
intent  that  one  grant  will  be  made  in 
each  cluster. 

Project  Summary 

The  National  Skill  Standards  Board 
intends  to  make  grants  ranging  from 
$80,000  to  $160,000  to  the  organization 
or  group  of  organizations  best 
positioned  and  capable  of  convening 
key  stakeholders  in  each  of  five  clusters. 
This  convening  body  will  build 
coalitions  to  seek  NSSB  recognition  as 
Voluntary  Partnerships  for  the  purpose 
of  developing  voluntary  skill  standards 
systems  that  can  be  endorsed  by  the 
National  Skill  Standards  Board.  One 
grant  will  be  made  in  each  of  the 
following  five  clusters: 

•  Communications 

•  Construction  Operations 

•  Education  and  Training  Services 

•  Financial  Services 

•  Hospitality  and  Tourism  Services 
Further  detail  on  the  industries  and 

occupations  contained  in  these  five 
clusters  will  be  included  in  the  SGA 
application  packet.  These  very  broad 
clusters  of  major  industries  and 
occupations  are  consonant  with  the 
dictates  of  the  Act  (Sec.  504  (a))  which 
denotes  that  such  clusters  of 
occupations  shall  involve  "one  or  more 
than  one  industry  in  the  United  States 
and  that  share  characteristics  that  are 
appropriate  for  the  development  of 
common  skill  standards." 

Signed  at  Washington,  O.C,  this  10  day  of 
June  1997. 

Edythe  West. 

Executive  Director,  National  Skill  Standards 

Board. 

(PR  Doc.  97-16117  Filed  &-18-97;  8:4*5  am) 
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NUCLEAR  REGULATORY 
COMMi.SS  OK 

Pocket  No.  50-288] 

Issuance  :>•  Amenome-^;  - :   f:-tc(llty 

)?erat  'iq  i,  Ke"se    -''iTposec  No 
SiqnifiGari  >^aia'Oh  Sc;n<^>dt:ration 
je!err-ir.;}r  .;-■    ^rc  Oppc-iunity  for  a 

liie  L.b.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  the  Power  Authority  of  the 
State  of  New  York  for  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3)  located  in  Westchester 
County,  New  York. 

The  proposed  amendment  would 
permit  changing  the  indicated  control 
rod  misalignitient  from  the  current  limit 
of  12  steps  to  an  indicated  misalignment 
of  ±18  steps  when  the  core  power  is  less 
than  or  equal  to  85%  of  rated  thermal 
power  (RTP)  and  ±12  steps  when  above 
85%ofRTP. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No.  Based  on  the 
Westinghouse  evaluation  in  WCAP- 
14668.  the  Authority  has  determined 
that  all  pertinent  licensing  basis 
acceptance  criteria  have  been  met,  and 
the  margin  of  safety  as  defined  in  the  TS 
[Technical  Specifications]  Bases  is  not 
reduced  in  any  of  the  IP3  licensing  basis 
accident  analysis.  Increasing  the 
magnitude  of  allowed  control  rod 
indicated  misalignment  is  not  a 
contributor  to  the  mechanistic  cause  of 
an  accident  evaluated  in  the  FSAR  [final 
safety  analysis  report].  Neither  the  rod 
control  system  nor  the  rod  position 
indicator  function  is  being  altered. 
Therefore,  the  probability  of  an  accident 
previously  evaluated  has  not 
significantly  increased.  Because  design 
limitations  continue  to  be  met,  and  the 
integrity  of  the  reactor  coolant  system 
pressure  boundary  is  not  challenged,  the 
assumptions  employed  in  the 
calculation  of  the  ofi^site  radiological 


doses  remain  valid.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly 
increased. 

(2)  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  fixim 
any  accident  previously  evaluated? 

nesponse:  No.  Based  on  the 
Westinghouse  evaluation  in  WCAP- 
14668,  the  Authority  has  determined 
that  all  pertinent  licensing  basis 
acceptance  criteria  have  been  met,  and 
the  margin  of  safety  as  defined  in  the  TS 
is  not  reduced  in  any  of  the  IP3 
licensing  basis  accident  analysis. 
Increasing  the  magnitude  of  allowed 
control  rod  indicated  misalignment  is 
not  a  contributor  to  the  mechanistic 
cause  of  any  accident.  Neither  the  rod 
control  system  nor  the  rod  position 
indicator  function  is  being  altered. 
Therefore,  an  accident  which  is  new  or 
different  than  any  previously  evaluated 
will  not  be  created. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  saJFety? 

Response:  No.  Based  on  the 
Westinghouse  evaluation  in  WCAP- 
14668,  the  Authority  has  determined 
that  all  pertinent  licensing  basis 
acceptance  criteria  have  been  met,  and 
the  margin  of  safety  as  defined  in  the  TS 
Bases  is  not  reduced  in  any  of  the  IP3 
licensing  basis  accident  analysis  based 
on  the  changes  to  safety  analyses  input 
parameter  values  as  discussed  in 
WCAP-14668.  Since  the  evaluations  in 
Section  3.0  of  WCAP-14668 
demonstrate  that  all  applicable 
acceptance  criteria  continue  to  be  met, 
the  proposed  change  will  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
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30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detennination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportiuiity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  21,  1997.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociiment  room  located  at  the  White 
Plains  Public  Library,  100  Martina 
Avenue.  White  Plains.  New  York  10610. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  .  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited' to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  [>ennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  detennination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Charles  M. 
Pratt,  10  Colimibus  Circle,  New  York, 
New  York  10019,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heeiring  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  27, 1997,  as 
supplemented  May  16, 1997.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  the 
White  Plains  Public  Library,  100 
Martina  Avenue.  White  Plains,  New 
York  10610. 

Dated  at  Rockville.  Maryland,  this  IBth  day 
of  June  1097. 
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For  the  Nuclear  Regulatory  Commission. 
George  F.  Wunder, 

Project  Manager,  Project  Directorate  1-1, 
Division  of  Reactor  Projects — I/D,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-16071  Filed  6-18-97;  8:45  am] 
BILLING  CODE  7sg(M>1-P 


NUC!  ?AP  REGULATORY 
COMM  SSiON 

Revision  of  i--^  *   C  Enforcement 
Policy;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement:  Modification; 

Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  May  28,  1997  (62  FR  28974).  that 
adds  examples  for  categorizing  the 
significance  of  violations  of  10  CFR  part 
34,  Licenses  for  Radiography  and 
Radiation  Safety  Requirements  for 
Radiographic  Operations.  This  action  is 
necessary  to  correct  paragraph 
numbering  and  remove  unnecessary 
language. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  telephone  (301)  415- 
7162. 

SUPPLEMENTARY  INFORMATION: 

1.  On  page  28974,  in  the  third 
column,  in  the  last  line  of  paragraph  11, 
remove  the  word  "or". 

2.  On  page  28947,  in  the  third 
column,  paragraph  number  "12"  is 
renumbered  to  read  "19,"  and  in  the  last 
line  of  the  same  paragraph  remove  the 
phrase  "have  been  made." 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
David  L  Meyer, 

Chief.  Ruhs  and  Directives  Branch.  Division 
of  Administrative  Services.  Office  of 
Administrotion. 

IFR  Doc.  97-16070  Filed  6-18-97;  8:45  am) 
MLLINO  CODE  TSeO-OI-P 


OFFICE  OF  PERSONNEL 

Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 


Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  fifty-first 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting,  the 
Council  will  continue  discussing  issues 
relating  to  locality-based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meeting  is  open  to 
the  public. 

DATES:  July  8, 1997,  at  10:00  a.m. 
ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7310  (formerly  7B09),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell,  Chief,  Salary  Systems 
Division,  Office  Of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7H31,  Washington,  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President's  pay  agent 
James  B.  King, 
Director. 
(FR  Doc.  97-16107  Filed  6-18-97;  8:45  am) 

BHJJNQ  CODE  «3ZS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26731] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAct") 

June  13, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  7, 1997,  to  the  Secretary,  Securities 
and  Exchange  Commission. 
Washington,  EXH  20549,  and  serve  a 
copy  on  the  relevant  applicants  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 


if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Columbia  Gas  System,  Inc.,  et  al.  (70- 
8925) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  its  service  company 
subsidiary,  Columbia  Gas  System 
Service  Corporation,  its  liquified  natiual 
^as  subsidiary,  Columbia  LNG 
Corporation,  its  trading  subsidiary, 
Columbia  Atlantic  Trading  Corporation, 
all  located  at  12355  Sunrise  Valley 
Drive,  Suite  300,  Reston,  Virginia 
20191-3458;  its  distribution 
subsidiaries,  Columbia  Gas  of  Ohio, 
Inc.,  Columbia  Gas  of  Pennsylvania, 
Inc.,  Columbia  Gas  of  Kentucky,  Inc., 
Coliunbia  Gas  of  Maryland,  Inc., 
Commonwealth  Gas  Services,  Inc.,  all 
located  at  200  Civic  Center  Drive, 
Columbus,  Ohio  43215;  its  transmission 
subsidiaries,  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company, 
both  located  at  1700  MacCorkle  Avenue, 
S.E.,  Charleston.  West  Virginia  25314; 
its  exploration  and  production 
subsidiary,  Columbia  Natural  Resources, 
Inc.,  900  Peiuisylvania  Avenue, 
Charleston,  West  Virginia  25302;  its 
propane  distribution  subsidiaries, 
Commonwealth  Propane,  Inc.  and 
Columbia  Propane  Corporation,  both 
located  at  9200  Arboretum  Parkway, 
Suite  140,  Richmond,  Virginia  23236;  its 
energy  services  and  marketing 
subsidiaries,  Coliunbia  Energy  Services 
Corporation,  Coliunbia  Service  Partners, 
Inc.  and  Columbia  Energy  Marketing 
Corporation,  all  located  at  121  Hill 
Pointe  Drive,  Suite  100,  Canonsburg, 
Pennsylvania  15317;  its  network 
services  subsidiary,  Columbia  Network 
Services  Corporation  ("CNS")  and  CNS' 
recently  formed  subsidiary,  CNS 
Microwave,  Inc.  ("CMI"),  both  located 
at  1600  Dublin  Road,  Columbia,  Ohio 
43215-1082;  and  its  other  subsidiaries, 
Tristar  Ventures  Corporation,  Tristar 
Capital  Corporation,  Tristar  Pedrick 
Limited  Corporation.  Tristar  Pedrick 
General  Corporation,  Tristar 
Binghamton  Limited  Corporation, 
Tristar  Binghamton  General 
Corporation,  Tristar  Vineland  Limited 
Corporation.  Tristar  Vineland  General 
Corporation,  Tristar  Rumford  Limited 
Corporation,  Tristar  Georgetown 
Limited  Corporation,  Tristar 
Georgetown  General  Corporation, 
Tristar  Fuel  Cells  Corporation,  TVC 
Nine  Corporation,  TVC  Ten  Corporation 
and  Tristar  System,  Inc.,  all  located  at 
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205  Van  Buren,  Herndon,  Vii^ginia 
22070  (together,  "System"  or 
"Applicants")  have  filed  a  joint 
application-deciaratioD  under  sections 
6(a),  7,  9(a).  10  and  12(b)  of  the  Act  and 
rules  45  and  53. 

By  prior  order  dated  December  23, 
1996  (HCAR  No.  26634)  ("Order"),  the 
Commission  authorized  the  Columbia 
System  to,  among  other  things,  continue 
the  operation  of  the  System  money  pool 
("Money  Pool")  through  December  31, 
2001.  The  Applicants  requested  that  the 
Commission  reserve  jurisdiction  over 
Money  Pool  participation  by  new  direct 
or  indirect  subsidiaries  engaged  in  new 
lines  of  business  that  were  not  included 
in  the  Order. 

On  October  15, 1996,  Columbia 
formed  CMI,  as  a  subsidiary  of  CNS, 
which  is  an  exempt  telecommunications 
company  ("ETC")  under  section  34(a)(1) 
of  the  Act.^  CMI  intends  to  offer  services 
to  personal  communications  services 
("PCS")  and  other  microwave  radio 
service  licensees  relating  to  the 
installation  and  maintenance  of  their 
networks  which  could  include  the 
locating  and  constructing  of  antenna 
facihties,  and  the  maintenance  and 
management  of  PCS  sites  for  licensees. 
CMI  also  intends  to  offer  services  by 
means  of  radio,  leased  line,  and  other 
transmission  facilities  to  third  parties 
and  to  CMI's  affiliate  and  associate 
companies  and  their  respective 
customers  for  purposes  of  enabling  them 
to  maintain  the  reliability  of  their 
systems  and  services,  hi  addition,  CMI 
may  also  provide  to  customers  by  means 
of  radio,  leased  line,  and  other 
transmission  facilities,  access  to 
electronic  bulletin  boards,  energy 
trading  systems  and/or  databases  that 
would  facilitate  customer  energy 
purchases,  the  nomination  of 
transmission/distribution  capacity,  and/ 
or  the  subscription  to  other  services. 
CMI  may  also  engage  in  any  other 
activity  CNS  is  permitted  to  engage  in 
as  a  result  of  CNS'  determination  of  ETC 
status. 

When  CMI  generates  cash  in  excess  of 
its  immediate  cash  requirements,  such 
temporary  cash  may.  at  CMI's  option,  be 
invested  in  the  Money  Rx)l.  CMI  would 
become  a  Money  Pool  investor  pursuant 
to  an  Intra  System  Money  Pool  Evidence 
of  Deposit. 

CMI  may.  from  time-to-time,  require 
short-term  funds  to  meet  normal 
working  capital  requirements.  It  is 
proposed  that  CMI  would  borrow  such 
short-term  funds  from  the  Money  Pool. 
The  loans  to  CMI  through  the  Money 
Pool  will  be  made  pursuant  to  a  short 
term  grid  note.  The  short-term  grid 


>  FCC  ReleMe  No.  DA  9fr-1307  (Augiut  15.  1996). 


notes  will  be  due  upon  demand  by  the 
Money  Pool  investor(8),  but  in  any  event 
will  be  repaid  prior  to  May  1  of  the 
following  calendar  year  after  borrowing. 

The  cost  of  money  on  all  short-term 
advances  and  the  investment  rate  for 
moneys  invested  in  the  Money  Pool  will 
be  the  interest  rate  per  annum  equal  to 
the  Money  Pool's  weighted  average 
short-term  investment  rate  and/or 
Columbia's  short-term  borrowing  rate. 
Should  there  be  no  Money  Pool 
investments  or  Columbia  borrowings, 
the  cost  of  money  will  be  the  prior 
month's  average  Federal  Funds  rate  as 
published  in  the  Federal  Reserve 
Statistical  Release,  Publication  HAS 
(519).  A  default  rate  equal  to  2%  per 
annum  above  the  pre-default  rate  on 
unpaid  principal  amounts  will  be 
assessed  if  any  interest  or  principal 
payment  becomes  past  due. 

For  the  Commission,  by  the  Division  of 
InvesUnent  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc  97-16085  Filed  6-18-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEOCRAL  REGISTER  CTTATION  OF  PREVKXiS 

ANNOUNCEIi»fT:  [61  FR  32668,  June  16, 

1997] 

STATUS:  Gosed/Open  Meetings. 

PI-ACE:  450  Fifth  Street.  N.W.. 

Washington.  D.C 

DATE  PREVKXJSLY  ANNOUNCED:  June  16. 

1997. 

CHANGE  IN  THE  MEETING:  Deletion/ 
Cancellation. 

The  following  items  were  not 
considered  at  the  closed  meeting  held 
on  Monday,  June  16, 1997: 

Formal  order  of  investigation. 
Settlement  of  administrative 

proceedings  of  an  enforcement  nature. 

The  open  meeting  scheduled  for 
Wednesday.  June  18. 1997,  at  10:00 
a.m.,  has  been  canceled. 

Commissioner  Wallman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  changes 
and  that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 


E>ated:  )une  17. 1997. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-16219  Filed  &-17-97;  2:14  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38740;  File  No.  SR-PCX- 
97-1 8J 

Self-Regulatory  O'u*'   -^tions;  Notice 
of  Filing  of  Proposed  Ruie  Change  by 
Pacific  Exchange,  Inc.  Relating  to  the 
PCX  Application  of  the  Opt  Mi  • 
System 

June  13. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),  15  U.S.C. 
78s(b)(l),  and  Rule  19b-4  thereunder, 
17  CFR  240.19b-4,  notice  is  hereby 
given  that  on  June  11, 1997,  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  m,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b— 4  of  the  Act,  the 
Exchange  proposes  to  establish  rules  for 
a  new  exchange  facility  called  the  PCX 
Application  of  the  OptiMark  System 
("PCX  Application"  or  "Application"). 
The  PCX  Application  is  a  computerized, 
screen-based  trading  service  made 
available  from  an  electronic 
communications  and  information 
system  known  as  the  "OptiMark 
System"  ^  for  the  benefit  of  the 


>  The  Exchange  originally  submitted  this  filing  to 
the  SEC  on  May  20.  1997.  On  June  3.  1997.  the 
Exchange  submitted  Amendment  No.  1  to  the  filing. 
It  was  later  determined  that  the  rule  filing  was  not 
complete  as  a  result  of  the  omitted  submission  of 
an  exhibit  containing  the  required  "Completed 
Notice  of  Proposed  Rule  Change  for  Publication  in 
the  Federal  Register."  The  Exchange  elected  to 
resubmit  the  entire  filing  (received  on  )une  11. 
1997).  The  re-submitted  filing  incorporates  the 
substance  of  the  )une  3,1997,  Amendment  No.  1. 

'  The  OptiMark  System  has  been  developed  by 
OptiMark  Technologies,  Inc.  ("OTI"),  a  computer 
technology  firm  located  in  Durango.  Colorado, 
based  on  certain  patent-pending  market 
restructuring  technology  referred  to  as 
"OptiMark'™."  The  PCX  Application  is  expected  to 
be  one  of  several  different  trading  services  based  on 
that  technology  that  will  be  made  available  form  the 
OptiMark  System  for  other  exchanges  and  markets 
in  the  future.  OTI  expects  its  wholly-owned 
subsidiary,  OptiMark  Services,  Inc.  ("OSI").  a 
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Exchange  members  and  their  customers. 
It  will  provide  automatic  order 
formulation,  matching,  and  execution 
capabilities  in  the  equity  securities 
listed  or  traded  on  the  Exchange 
(collectively,  "PCX  Seciuities").  Similar 
to  other  proposals  in  the  past  to 
accommodate  new  forms  of  trading 
involving  stock  baskets  and  index 
derivatives,  the  Exchange  believes  that 
the  proposed  facility  will  meet 
institutional  investors'  growing  demand 
for  a  new  secure  medium  of  trading  that 
may  be  utilized  in  addition  to  (but  not 
in  lieu  of)  the  traditional  continuous 
auction  facilities  of  the  Exchange. 
Moreover,  because  the  PCX  Application 
will  be  an  additional  trading  service 
available  for  the  Exchange  Specialists 
and  floor  brokers  to  utilize  in  satisfying 
their  existing  customer  interest,  retail 
investors  also  are  expected  to  benefit 
from  the  PCX  Application. 

n.  Srlf  RpCTyJatory  Organization's 
Stats  flit  1 1    •!    he  Purpose  of,  and 
Statute rt  «.i^is  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
Sections  A,  B,  and  C,  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  rules  for  the  PCX 
Application,  a  new  trading  service  that 
may  be  used,  in  addition  to  the 
traditional  floor  facilities,  to  buy  and 
sell  the  PCX  Securities.^  The 
Application  will  allow  the  PCX 
members  and  their  customers  to  submit 
anonymously  from  their  own  computer 
terminals,  without  ever  revealing  their 
trading  strategies,  visual  depictions  of 
trading  interest  to  the  OptiMark  System. 


ragistared  broker-dealer,  to  be  responsible  for 
operating  portions  of  the  PCX  Application  for  the 
Exchange  and  delivering  the  trading  service  to  the 
Exchange's  members  and  their  customers.  OTl  is 
licensing  the  OptiMark  System  to  OSI  for  purposes 
of  the  PCX  Application. 

'This  rule  filing  addresses  trading  in  the  PCX 
Securities  only.  If  and  when  the  Application 
extends  in  the  future  to  options  or  other  types  of 
securities  listed  or  traded  on  the  Exchange,  an 
appropriate  rule  change  will  be  filed  with  the 
Securities  and  Exchange  Commission. 


At  specified  times  during  the  trading 
day,  the  OpitMark  System  will  conduct 
certain  trade  optimization  calculations 
against  such  expressions  of  interest  to 
identify  specific  orders  capable  of 
execution.  All  such  orders  as  formulated 
by  the  OptiMark  System  vdll  be 
automatically  executed  on  the 
Exchange,  except  to  the  extent  that  they 
may  be  executed  on  other  market 
centers  through  the  Intermarket  Trading 
System  ("ITS"). 

The  Exchange  proposes  to  offer  this 
new  trading  service  as  an  additional 
exchange  facility  available  for  use  by  its 
members  and  their  customers.  The 
Exchange  believes  that  the  OptiMark 
System  represents  a  significant  step 
forward  in  the  development  of  computer 
technology  to  receive  and  process 
complex  sets  of  information  from 
investors.  By  utilizing  a  trading  service 
based  on  such  technological  innovation, 
investors  will  be  able  to  express  fully 
their  trading  strategies  without  fear  of 
provoking  an  luifavorable  price  reaction. 
In  the  Exchange's  view,  the  PCX 
Application  thus  will  result  in  increased 
total  liquidity  in  the  market  as  more  and 
more  investors  begin  to  express  the  true 
extent  of  their  trading  interest.  Fiuther, 
by  enabling  retail  order  flow  to  interact 
with  such  newly  expressed  interest 
while  preserving  the  integrity  of  the 
Exchange's  auction-pricing  mechanism, 
the  PCX  Application  is  expected  to 
enhance  the  capacity,  efficiency  and 
fairness  of  the  overall  marketplace  to  the 
advantage  of  both  small  and  large 
orders. 

2.  Description  of  How  the  PCX 
Application  Operates 

The  IXHX  Application  is  being 
developed  jointly  by  the  Exchange  and 
OTI.  It  represents  one  specific  trading 
service  made  available  from  the 
OptiMark  System  to  be  utilized  by  the 
Elxchange  members  and  their  customers 
in  the  manner  described  below: 

Proposed  Method  of  Operation 

At  the  outset,  it  should  be  noted  that 
the  PCX  Application  is  modular  in 
nature.  Two  distinct  operations  will  be 
involved  in  running  the  Application:  (i) 
the  central  information  processing 
system  and  related  administrative  and 
communications  terminal  network  of 
the  OptiMark  System,  which  includes 
such  physical  infrastructure  as 
computers  performing  the  functions  of 
collecting  data,  processing  it,  logging 
activities  and  switching  messages  from 
and  to  other  systems  and  carriers,  as 
well  as  the  communication  network 
linking  such  computers  with  customer 
terminals;  and  (ii)  the  computer 
hardware  and  software  needed 


(collectively,  the  "PCX  Interfaces")  for 
the  OptiMark  System  to  communicate 
with  the  PCX's  computerized  order 
system  (including  any  terminals  in  use 
by  the  PCX  Specialists  or  floor  brokers). 
The  Exchange  will  continue  to  operate 
its  electronic  linkages  with  the  ITS, 
Consolidated  Quote  System  ("CQS"), 
and  the  Consolidated  Tape  System 
("CTS"),  as  they  ciurently  exist 
The  Exchange  will  have  direct 
ownership  of  and  control  over  the  PCX 
Interfaces.  The  OptiMark  System  will 
provide  such  electronic 
communications  and  information 
services  needed  for  the  PCX  Application 
as  described  herein.  From  time  to  time, 
various  functionalities  of  the  computer 
services  provided  by  the  OptiMark 
System  will  be  modified  to  allow  such 
system  improvement  and  enhancement 
as  may  be  deemed  appropriate  or 
necessary.  The  Exchange  will  assiu^ 
that,  at  all  relevant  tim&\  the  material 
terms  and  conditions  of  the  trading 
service  offered  hereby  as  a  facility  of  the 
Exchange,  will  comply  fully  with  the 
applicable  rules  of  the  Exchange. 

Access  to  the  PCX  Application 

The  PCX  Application  will  be  available 
to  all  members  of  the  PCX  and,  only 
through  them,  to  non- members  such  as 
institutional  investors  and  other  non- 
member  broker-dealers.  Each  interested 
member  and  non-member  customer  will 
be  eligible  to  enter  into  a  subscription 
agreement  ("User  Agreement")  with  OTI 
to  establish  an  appropriate  basis  on 
which  to  communicate  with  the 
OptiMark  System  and  also  to  execute  an 
addendum  to  the  User  Agreement  with 
OSI  authorizing  the  deUvery  of  the 
trading  service  made  available  from  the 
OptiMark  System. 

The  OptiMark  System  subscribers 
("User")  will  log  in  from  their  own 
computer  terminals  and  communicate 
with  the  OptiMark  System  over  any 
customary  commercial  information 
services  and  network  of  their  choice 
(such  as  Dow  Jones  Markets).  Those 
Users  that  serve  as  Specialists  and  floor 
brokers  on  the  Exchange  also  will  be 
able  to  communicate  with  the  OptiMarii 
System  from  certain  floor-located 
computer  terminals  as  discussed  in 
more  detail  below.  As  specified  in  the 
User  Agreement,  appropriate  security 
codes  and  protocols  will  be  required  to 
log  in  to  the  OptiMark  System.  Once 
logged  in,  Users  with  authorized  access 
to  the  PCX  Application  will  be  able  to 
utilize  the  sp>ecific  trading  service 
offered  by  the  Exchange  as  a  new 
facility,  by  submitting  certain 
expressions  of  their  trading  interest  in  a 
PCX  Security  to  the  OptiMark  System. 
Users  will  be  responsible  for  any  and  all 
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of  such  expressions  and  any  other 
messages  submitted  to  the  OptiMark 
System  under  their  passwords  and 
security  codes. 

Each  member  of  the  Exchange  will  be 
granted  access  to  the  PCX  Application 
directly  as  a  User.  Any  and  all  orders 
formulated  and  matched  by  the 
OptiMark  System  based  on  the 
expressions  of  trading  interest  received 
from  a  member  User  will  be 
automatically  routed,  executed  and 
reported  in  that  User's  name.  Each  such 
member  User  will  be  responsible  for  all 
transactions  resulting  from  the  PCX 
Application  for  its  own  or  customer 
accounts  in  the  same  way  as  it  currently 
is  for  more  traditional  transactions  on 
the  floor. 

Non-member  Users,  on  the  other 
hand,  will  be  required  to  designate  in 
advance  member  firms  ("Designated 
Broker")  that  will  authorize  their  access 
to  the  PCX  Application.  Under  a  non- 
member's  agreement  with  a  Designated 
Broker  ("Give-Up  Agreement"),  the 
Designated  Broker  will  accept 
responsibility  for  that  non-member 
User's  traixsactions  and  provide  a 
written  statement  to  the  Exchange  to 
that  effect.  Under  the  Designated 
Broker's  agreement  with  OS! 
("Transmission  Consent  Agreement"), 
the  Designated  Broker  will  authorize 
any  and  all  orders  formulated  and 
matched  by  the  OptiMark  System  based 
on  the  expressions  of  trading  interest 
received  from  the  non-member  User  to 
be  automatically  routed,  executed  and 
reported  in  the  Designated  Broker's 
name.  Both  agreements  must  be  in  force 
before  any  non-member  User  may  be 
given  access  to  the  PCX  Application.  At 
a  minimum,  the  provisions  in  these 
Agreements  will  include  any  credit 
limit  that  may  be  imposed  by  a 
Designated  Broker  (or  its  clearing  broker 
if  applicable)  on  a  non-member  User,* 
the  Designated  Broker's  understanding 
that  it  is  responsible  for  the  non- 
member  User's  transactions;  and  such 
other  terms  and  conditions  that  may  be 
agreed  to  from  time  to  time. 

Entry  of  Profiles 

One  of  the  most  innovative  features 
offered  by  the  OptiMark  System  to  the 
financial  commimity  is  the  ability  to 
depict  complex  trading  strategies  in  a 
visually  intuitive  way.  A  User  will 
submit  an  expression  of  its  trading 


*  A  Doo-member  Uaar't  credit  lioiiu.  aa  they  may 
be  eatabliahed  from  time  to  time  by  a  Designated 
Broicar  (or  it*  daahng  broker  if  applicable),  will  be 
programmed  into  tlie  OptiMark.  System.  In  addition, 
the  Designated  Broker  %<hll  be  notified  as  its 
pMantial  exposure  to  its  customers,  individually  or 
in  the  aggregate,  approaches  the  established  credit 
limiu. 


interest  in  the  form  of  a  satisfaction 
profile  ("Profile")  that  shows  that  the 
User's  degree  of  satisfaction  or 
willingness  (expressed  as  a  number 
between  zero  and  one)  to  trade  at  each 
coordinate  of  the  price/size  grid.  Instead 
of  being  limited  to  specifying  a  single 
price  eind  size,  a  User  thus  may  depict 
a  varying  degree  of  its  trading 
preferences,  encompassing  a  wide  range 
of  prices  and  sizes,  in  a  Profile.  To 
simplify  and  enhance  the  User's  ability 
to  define  and  enter  Profiles, 
sophisticated  graphical  interfaces  and 
software  that  operate  under  such 
operating  systems  as  Microsoft 
Windows  (3.1  through  NT),  OS/2,  Sun 
Solaris,  and  AIX  will  be  offered. 

The  price/size  grid  over  which 
Profiles  are  defined  will  be 
appropriately  unitized  into  individual 
coordinates.  Specifically,  the  price  axis 
will  be  divided  into  the  minimum 
trading  increments  in  the  relevant 
security  being  traded.^  The  size  axis,  on 
the  other  hand,  will  be  divided  into 
1,000  share  increments.  A  User  may 
create  a  three-dimensional  Profile  over 
each  coordinate  in  the  desired  region  of 
the  price/size  grid  by  indicating  a 
degree  of  willingness  (a  "satisfaction 
value")  to  trade  at  that  coordinate.  Such 
willingness  to  trade  or  satisfaction  value 
may  range  from  the  most  satisfactory 
(i.e.,  "1"  satisfaction  value)  to  a  cut-off 
point  at  which  a  transaction  at  that  price 
and  size  becomes  undesirable  (i.e.,  "0" 
satisfaction  value). 

In  this  regard,  the  delineation  of  the 
size  axis  into  1 ,000  share  increments  for 
purposes  of  defining  a  Profile  should  be 
distinguished  from  the  minimum  units 
of  trading  in  the  PCX  Application, 
which  are  in  roiuid  lots.  By  way  of 
example,  consider  a  User  seeking  to 
submit  a  buy  Profile  for  4,100  shares 
that  shows  a  100%  willingness  to  trade 
at  the  price  of  20,  decreasing  to  no 
willingness  as  the  price  reaches  22. 
Because  of  the  1 ,000  share  increments 
on  the  size  axis,  the  User's  interest  in 
excess  of  4,000  shares  woidd  be 
reflected  in  the  next  available 
coordinate  size — 5,000.  To  draw  this 
particular  Profile  on  the  grid,  therefore, 
the  User  would  assign  the  satisfaction 
value  of  1  to  all  the  coordinates  with  the 
associated  size  of  5,000  shares  or  less 
and  price  of  20  or  below.  As  the 
associated  price  increases  from  20  to  22, 
the  satisfaction  value  of  the  relevant 
coordinates  would  decrease  steadily 
down  to  0.  Of  course,  any  such  visilal 
rendition  involving  the  grid  size  of 


5,000  shares  does  not  mean  thai  the 
User  actually  would  receive  a  5,000 
share  trade  in  excess  of  the  desired 
amount,  because  the  Profile  would 
contain  the  appropriate  User  instruction 
to  limit  the  transaction  size  to  4,100 
shares. 

Indeed,  each  User  may  specify,  with 
respect  to  each  Profile  submitted,  an 
associated  maximum  quantity  of  shares 
in  any  roimd  lot  multiples  starting  at 
1,000  shares;  provided,  however,  those 
Profiles  submitted  by  the  PCX 
Specialists  as  discussed  below  and 
certain  system-generated  CQS  Profiles 
(as  defined  later)  will  each  have  such 
associated  round  lot  size  as  reflected  in 
the  relevant  limit  order  book  or 
quotation,  which  may  be  less  than  1 ,000 
shares.  In  addition,  Users  may,  at  their 
option,  set  boundary  conditions  on  a 
Profile  to  restrict  the  total  number  of 
shares  that  may  be  purchased  or  sold 
within  any  particular  price  or  size 
range.  Similarly,  Users  may,  at  their 
option,  place  restrictions  on  any 
potenti^  purchase  or  sale  of  shares 
through  the  ITS.« 

The  OptiMark  System  will  perform 
the  necessary  credit  verification 
procediues  on  each  Profile  submitted  by 
a  non-member  User.  Such  procediues 
will  ensure  that  the  maximum  absolute 
dollar  value  of  each  Profile  received  by 
the  OptiMark  System  when  added  to  the 
non-member  Users'  cuurrent  credit  usage, 
is  consistent  with  the  applicable  credit 
limits.  All  Profiles  not  meeting  the 
credit  validation  requirement  will  be 
deactivated. 

Users  will  submit  Profiles  by  means  of 
telecommunications  access  services  of 
the  OptiMark  System.  All  Profiles  thus 
received  from  a  User  will  be  treated 
confidentially  and  may  be  viewed  only 
by  that  User.  Unlike  orders  found  in  the 
Exchange's  traditional  floor  facilities. 
Profiles  will  not  be  widely  disseminated 
to  elicit  any  trading  interest  when  they 
are  received.  Instead,  they  will  be 
simply  logged  and  maintained  by  the 
OptiMark  System  until  they  are 
centrally  processed.  Accordingly, 
Profiles  will  not  be  executable  outside 
of  the  specified  times  at  which  the 
OptiMark  System  conducts  certain  trade 
optimization  calculations.  As  a 
specialized  form  of  trading  interest 
contingent  upon  such  periodic 
occiurences.  Profiles  as  received  by  and 
kept  within  the  OptiMark  System  will 
have  no  standing  against  orders  on  the 
floor  and  no  bearing  on  the  Exchange's 
traditional  auction-pricing  mechanism. 


'  PCX  notes  that  the  current  increment  is  '/%  of  a 
dollar  for  most  securities,  but  may  be  subject  to 
change  baaed  upon  recent  filings  that  move  to  Via 
of  a  dollar,  and  depending  on  any  poasible  change 
to  decimalization. 


*The  Commission  notes  that  the  current  proposal 
does  not  address  how  orders  entered  into  the 
OptiMark  System  would  comply  with  the  short  sale 
rule  under  the  Exchange  Act.  17  CFR  240  10»-1. 
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In  accordance  with  customary  audit 
trail  requirements,  all  Profiles  submitted 
by  Users  will  be  appropriately  marked 
as  proprietary  or  agency.  In  addition, 
each  will  be  time-stamped  with  a 
unique  serial  number  when  received  by 
the  OptiMark  System.  Users  may  revise 
or  cancel  their  own  Profiles  at  any  time 
prior  to  commencement  of  the  next 
scheduled  central  processing.  Because  it 
will  be  important  for  Users  to  be  able  to 
adjust  their  outstanding  Profiles  in  a 
timely  manner  in  response  to  sudden 
market  developments,  such  adjustments 
will  be  processed  as  rapidly  as 
computationally  feasible  so  as  to  take 
effect  against  any  central  processing 
scheduled  to  take  place  more  than  one 
second  after  receipt.  In  general, 
submitting  a  revised  Profile  will  result 
in  a  new  time  stamp,  unless  the  only 
change  made  is  a  reduction  in  the 
maximum  quantity  of  shares  previously 
specified  that  may  be  bought  or  sold. 

All  Users  will  be  held  responsible  for 
the  terms  and  conditions  contained  in 
each  Profile  received  from  them.  Each 
will  assume  any  and  all  responsibility 
for  canceling  or  revising  its  Profile. 
Users  may  specify  in  advance  whether 
to  cancel  their  outstanding  Profiles  or  to 
keep  such  Profiles  active  in  the  event  of 
an  unexpected  interruption  experienced 
in  their  own  telecommunications 
linkage  to  the  OptiMark  System.  If  Users 
decide  to  keep  their  Profiles  active,  they 
will  be  accountable,  at  all  relevant 
times,  for  any  and  all  transactions 
resulting  from  the  PCX  Application 
based  on  such  Profiles,  notwithstanding 
any  communication  interruptions. 

Because  the  OptiMark  System  assures 
anonymity  and  confidentiality,  it  is 
expected  to  appeal  to  institutional 
investors  that  often  do  not  reveal  their 
full  trading  strategies  (not  even  when 
they  remain  anonymous)  for  fear  of 
provoking  unfavorable  market  reaction. 
The  vast  majority  of  Profiles  submitted 
to  the  OptiMark  System  will  thus  reflect 
new  expressions  of  previously  withheld 
interest  covering  a  wide  range  of  trading 
possibilities  in  the  price,  size  and 
satisfaction  continuum.  As  a  result  of 
increased  total  liquidity,  all  investors, 
small  or  large,  simple  or  sophisticated, 
are  expected  to  benefit  from  the 
availability  of  the  PCX  Application. 

Interaction  With  Existing  Market 
Interest 

The  PCX  Application  is  designed  to 
provide  Users  with  certain  automated 
access  to  and  interaction  with 
quotations  emanating  from  other 
participating  market  centers  of  the  ITS. 
At  the  specified  times  during  the  trading 
day  when  central  processing  by  the 
OptiMark  System  is  scheduled,  the 


prevailing  bid  and  offer  quotations  in 
CQS  from  each  such  market  that  may  be 
reached  by  ITS,  including  the 
Intermarket  Trading  System/Computer 
Assisted  Execution  System  interface 
("ITS/CAES"),  will  be  transformed  into 
a  pair  of  buy  and  sell  Profiles  ("CQS 
Profiles").  Each  CQS  Profile  will  have, 
for  the  relevant  limit  price  and  size,  a 
satisfaction  of  1  for  all  the 
corresponding  coordinates  in  the  price/ 
size  grid.  As  discussed  in  more  detail 
below,  creation  of  these  CQS  Profiles 
and  their  interaction  with  the  Profiles 
submitted  by  Users  will  assure 
consistency  of  the  PCX  Application 
with  the  intermarket  price  protection 
requirement  under  the  ITS  Plan. 

The  PCX  Application  is  also  designed 
to  serve  as  an  additional  trading  service 
available  for  the  Exchange  Specialists 
and  floor  brokers  to  utilize  in  handling 
existing  market  interest  found  on  the 
floor  today.  In  their  capacity  as  Users, 
the  Specialists  and  floor  brokers  may 
submit  Profiles  based  on  customer  limit 
orders  at  hand.  To  this  end,  the  PCX 
Specialists  will  be  provided  with  a 
uniquely  designed  electronic  interface 
at  their  posts  that  will  provide  simple 
retrieval  instructions  to  facilitate 
designation  of  customer  orders  on  their 
limit  order  books  for  inclusion  in  the 
OptiMark  System  as  Profiles.  Such  an 
interface  also  will  permit  the  PCX 
Specialists  to  revise  and/or  cancel  the 
relevant  Profile  if  any  of  the  limit  orders 
thus  reflected  subsequently  becomes 
executable  against  some  other  market 
interest.  The  resulting  Profiles  created 
from  the  PCX  Specialist's  book  will  be 
treated  the  same  as  any  other  Profiles 
submitted  by  other  Users. ^  Similarly, 
the  Exchange  will  ensure  that  floor 
brokers  have  the  ability  to  use  existing 
terminals  for  submission  of  Profiles,  or 
a  number  of  OptiMark  System  terminals 
will  be  installed  on  the  Exchange's 
trading  floor  to  allow  floor  broker  Users 
to  submit  Profiles  at  their  convenience 
if  they  wish  to  utilize  the  PCX 
Application  to  fill  existing  customer 
interest. 

Central  Processing 

All  Profiles  received  by  the  OptiMark 
System  (including  CQS  Profiles)  for 
each  relevant  seciuity  will  be  centrally 
processed  by  computer  at  one  or  more 
specified  times  during  the  trading  day 


'  Of  course,  the  PCX  Specialists  also  may  submit 
Profiles  based  on  their  own  proprietary  trading 
strategies,  in  addition  to  Profiles  reflecting  public 
limit  orders  on  their  books.  To  the  extent  that  a  PCX 
Specialist  chooses  to  represent  a  proprietary  trading 
interest  in  its  designated  security  by  submitting  a 
Profile,  that  particular  Profile  will  have  lower  time 
priority  than  that  of  the  Profile  submitted  by  any 
other  User  in  the  security  as  discussed  further 
below. 


in  order  to  generate  one  or  more  orders 
of  identified  prices  and  sizes  at  which 
execution  may  occur  immediately 
("Orders").  As  explained  further  below, 
such  processing  will  involve  a  series  of 
high-speed  calculations  performed  at  a 
rapid  pace  ("Cycle").  Cycles  will  be 
based  on  an  iimovative  computer 
algorithm  that  is  designed  to  measure 
and  rank  all  relevant  mutual  satisfaction 
outcomes  by  matching  individual 
coordinates  from  intersecting  Buy 
Profiles  and  Sell  Profiles.  The  matching 
algorithm  of  the  OptiMark  System  is 
intended  to  compute  optimal  trade 
results  for  Users  based  on  their  different 
willingness  to  trade  across  a  wide  range 
of  price  and  size.  A  buy  coordinate  and 
a  sell  coordinate,  each  with  a  full 
satisfaction  value  of  1,  will  be  matched, 
based  on  price,  standing,  time  of  entry, 
and  size.  If  one  or  both  of  coordinates 
have  a  partial  satisfaction  value  of  less 
than  1  (but  greater  than  0),  they  will  be 
matched,  generally  based  on  the  joint, 
mutual  satisfection  value — that  is,  the 
product  of  the  specific  satisfaction 
values  associated  with  the  buy 
coordinate  and  sell  coordinate. 
Throughout  the  Cycle,  there  will  be 
derived  combinations  of  Orders  suitable 
for  immediate  execution  that  achieve 
the  sequentially  optimal  mutual 
satisfaction  between  potential  buyers 
and  sellers. 

Profiles  will  be  processed,  based  on 
the  following  matching  eligibility 
restrictions  and  priority  principles: 

1.  Eligibility  Restrictions.  At 
commencement  of  a  Cycle,  each 
individual  coordinate  with  a  non-zero 
satisfaction  value  from  all  buy  Profiles 
and  all  sell  Profiles  received  by  the 
OptiMark  System  (including  CQS 
Profiles)  in  a  given  PCX  Security  will  be 
grouped  into  the  Buy  Profile  Data  Base 
or  the  Sell  Profile  Data  Base, 
respectively.  Each  individual 
coordinate,  no  matter  how  small  or  large 
in  the  corresponding  size,  from  either 
Profile  Data  Base  will  be  eligible  to  be 
matched  with  one  or  more  coordinates 
from  the  other  Profile  Data  Base  and 
will  result  in  one  or  more  Orders, 
provided  that: 

1.1  No  buy  and  sell  coordinates  may 
be  matched  in  violation  of  any 
applicable  User  instructions  for  the 
respective  Profiles,  including  (a)  the 
maximiun  quantity  associated  with  the 
Profile,  (b)  any  boimdary  conditions 
restricting  the  aggregate  number  of     ' 
shares  that  may  be  bought  or  sold  at  a 
particular  price  or  size  range,  and  (c)  the 
restrictions  on  any  potential  sale  or 
purchase  of  shares  through  ITS;  and 

1.2  No  buy  and  sell  coordinates  may 
be  matched  bom  contra  CQS  Profiles. 
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1.3    No  buy  and  sell  coordinates  may 
be  matched  at  a  price  inferior  to  that  of 
another  coordinate  with  Standing  (as 
defined  below)  that  is  eligible  for 
matching.  A  buy  (sell)  coordinate  has 
Standing  if  (a)  it  has  1  satisfaction  value 
and  (b)  all  coordinates  having  the  same 
price  and  a  smaller  size,  down  to  and 
including  the  minimum  trading 
increment  (100  shares),  are  included  in 
the  associated  Profile  at  1  satisfaction 
value;  provided,  however,  that  no 
coordinate  from  a  Profile  containing  any 
boundary  conditions  restricting  the 
aggregate  number  of  shares  that  may  be 
bought  or  sold  at  a  particular  size  range 
has  Standing.  By  way  of  example,  each 
coordinate  from  a  CQS  Profile  has 
Standing.  By  contrast,  no  coordinate 
from  a  Profile  submitted  by  a  User  on 
an  "all-or-none"  basis  has  Standing. 

2.  Priority  Principles.  The  methods  for 
considering  potential  matches  between 
buy  and  sell  coordinates  in  the  Profile 
Data  Bases  will  vary,  depending  on 
whether  both  coordinates  represent 
satisfaction  values  of  1  or  less  than  1, 
resulting  in  two  separate  stages  of  a 
Cycle: 

2.1     Aggregation  Stage.  The 
OptiMark  System  initially  will  process 
eligible  buy  and  sell  coordinates  in  the 
Profile  Data  Bases,  each  with  the  full 
satisfaction  value  of  1  only.  At  this  stage 
of  calculation  ("Aggregation  Stage"), 
smaller-sized  coordinates  may  tie 
aggregated  to  build  sufficient  size  to  be 
matched  with  larger-sized  coordinates 
to  generate  Orders  in  accordance  with 
the  following  rules  of  priority,  subject  to 
the  applicable  eligibility  restrictions: 

(A)  Price  aggressiveness.  A  coordinate 
with  a  more  aggressive  price  (i.e.,  a 
higher  price  for  a  buy  coordinate  and  a 
lower  price  for  a  sell  coordinate)  has 
priority  over  coordinates  with  less 
aggressive  prices. 

(B)  Standing.  Among  the  coordinates 
with  the  same  price,  a  coordinate  with 
Standing  has  priority  over  all  other 
coordinates  without  Standing- 

(C)  Time  of  entry.  Among  me 
coordinates  with  the  same  price  and 
Standing,  the  time  of  the  entry  of  the 
associated  Profile  determines  relative 
priority,  with  earlier  submissions 
having  priority.  All  Profiles  submitted 
by  Users  will  be  appropriately  time- 
stamped  with  a  unique  serial  number 
when  received  by  the  OptiMark  System; 
provided,  however,  that  the  effective 
time  of  entry  for  any  Profile  submitted 
by  a  PCX  Specialist  representing 
proprietary  trading  interest  in  the 
Sf>ecialist's  designated  security  will  fall 
behind  that  of  the  Profile  submitted  by 
any  other  User  in  that  seciuity.  Because 
each  CQS  Profile  is  generated  from  the 
relevant  market's  most  current  quotation 


prevailing  at  the  time  of  commencement 
of  a  Cycle,  its  effective  time  of  entry  will 
be  later  than  that  of  any  other  Profile 
submitted  by  a  User. 

(D)  Size.  Among  the  coordinates  with 
the  same  price.  Standing  and  time  of 
entry,  priority  for  matching  is 
determined  by  size,  with  larger  sizes 
having  higher  priority. 

2.2    Accumulation  Stage.  Upon 
completion  of  calculation  at  the 
Aggregation  Stage,  the  OptiMark  System 
will  consider  potential  matches  between 
eligible  buy  coordinates  and  sell 
coordinates  in  the  Profile  Data  Bases 
where  one  or  both  parties  have  less  than 
1  (but  greater  than  0)  satisfaction  values. 
At  this  stage  of  calculation 
("Accumulation  Stage"),  only  those  buy 
and  sell  coordinates  with  the  same 
associated  price  and  size  may  be 
matched  to  generate  Orders  in 
accordance  with  the  following  rules  of 
priority,  subject  to  the  applicable 
eligibility  restrictions: 

(A)  Mutual  satisfaction.  A  potential 
match  with  a  higher  mutual  satisfaction 
value  (the  product  of  the  two 
satisfaction  values)  takes  precedence 
over  other  potential  matches  with  lower 
mutual  satisfaction  values. 

(B)  Time  of  entry  (based  on  the  earlier 
Profile).  Among  the  potential  matches 
with  the  same  mutual  satisfaction,  the 
match  with  the  earlier  time  of  entry,  as 
determined  initially  by  the  effective 
time  of  entry  assigned  to  the  earlier  of 
the  buy  and  sell  Profiles  involved  (the 
"earlier  Profile"),  has  priority  over  other 
potential  matches. 

(C)  Size.  Among  the  potential  matches 
with  the  same  mutual  satisfaction  and 
time  of  entry  for  the  earlier  Profile, 
priority  is  given  to  one  with  a  larger 
size. 

(D)  Tjxne  of  entry  (based  on  the  later 
Profile)  .  Among  the  potential  matches 
with  the  same  mutual  satisfaction,  time 
of  entry  (for  the  earlier  Profile),  and  size, 
the  match  with  the  earlier  time  of  entry, 
as  determined  this  time  by  the  effective 
time  of  entry  assigned  to  the  later  of  the 
buy  and  sell  Profiles  involved  (the  "later 
Profile"),  has  priority  over  other 
potential  matches. 

(E)  Price  assignment.  In  regard  to  all 
remaining  ties  between  potential 
matches,  which  will  consist  solely  of 
the  coordinates  from  a  single  pair  of  buy 
and  sell  Profiles  from  two  Users  that 
may  be  matched  with  the  same  mutual 
satisfaction,  time  of  entry  and  size,  but 
at  different  prices,  priority  is  given  to 
the  match  at  a  price  more  favorable  to 
the  User  whose  Profile  has  the  earlier 
time  of  entry.  By  way  of  example, 
among  the  last  potential  matches 
remaining  at  the  price  of  10  and  also  at 
lOVa,  if  the  sell  Profile  is  the  earlier 


Profile,  then  the  match  will  take  place 
at  the  price  of  lO^/fe.s 

For  purposes  of  the  PCX  Application, 
the  specific  times  at  which  Profiles  will 
be  centrally  processed  will  vary, 
depending  on  the  security  involved.  No 
Cycle,  however,  will  be  scheduled  imtil 
after  the  opening  of  the  PCX  market  for 
any  such  security.  Similarly,  no  Cycle 
will  be  scheduled  at  or  after  the  closing 
of  the  PCX  market  for  that  security.  The 
maximum  frequency  with  which  Cycles 
may  take  place  throughout  the  trading 
day  will  be  90  seconds,  while  the 
minimum  is  once  a  day. 

The  exact  frequency  of  Cycles  as  to 
any  given  PCX  Security  will  be 
determined  by  OSI,  taking  into  account 
the  general  characteristics  of  the 
seairity  (e.g.,  trading  volume,  price  and 
number  of  shareholders),  the  robustness 
of  the  associated  Profile  flow  over  a 
period,  and  the  current  level  of  interest 
expressed  by  Users.  From  time  to  time, 
OSI  may  alter  the  frequency  of  Cycles  in 
response  to  subsequent  developments  in 
the  above-stated  market  circumstances. 
Any  change  in  the  frequency  of  Cycles 
will  be  effective  upon  three  days'  notice 
to  Users  in  advance.  Such  notice  will  be 
provided  electronically,  using  the  same 
telecommunications  linkage  and 
protocols  that  are  used  by  Users  to 
submit  Profiles.  At  all  relevant  times. 
Users  will  be  fully  informed  as  to  when 
the  next  Cycle  in  a  particular  PCX 
Security  will  take  place. 

The  Exchange  will  assure  that  the 
frequency  of  Cycles  remain 
commensurate  with  the  financial 
community's  need  and  demand  for  the 
new  trading  service,  thereby  securing 
the  maximum  usefulness  of  the  PCX 
Application  for  the  benefit  of  its 
members  and  their  customers.  In 
addition,  the  Exchange  will  assure  that 
the  PCX  Interfaces  and  the  OptiMark 
System  have  sufficient  capacity  in  place 
to  handle  any  material  increase  in  die 
volume  of  data  prior  to  implementing  a 
change  in  the  frequency  of  Cycles. 

Order  Execution  and  Reporting 

The  Exchange  will  make  available  the 
necessary  PCX  Interfaces  to  permit 
Orders  in  PCX  Securities  from  the 
OptiMark  System  to  be  executed,  either 
on  the  Exchange  or  on  other  market 
centers  participating  in  ITS  through  the 
appropriate  Exchange  communications 
linkage.  The  Exchange  will  permit  one 
or  more  pairs  of  Orders  resulting  from 
intersection  of  the  Profiles  submitted 


*Tbe  Commiaaion  notes  that  two  or  more  Profilw 
tliat  are  entarad  into  the  OptiMark  System 
representing  the  same  number  of  shares  may  result 
in  executions  at  differing  prices  depending  on  the 
oUmt  tnfonnatioD  and  conditioos  enteiad  into  the 
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directly  by  Users  (including  the  PCX 
Specialists  and  floor  brokers)  to  be 
routed  and  executed  on  the  Exchange. 
Every  trade  resulting  from  executing 
each  such  pair  of  Orders  on  the 
Exchange  will  be  appropriately 
reported,  by  way  of  the  traditional 
Exchange  linkage  to  the  CTS  processor 
for  dissemination,  in  sequence  in  which 
Orders  are  generated  from  the  Cycle. 
The  Exchange  envisions  reporting  these 
trades,  similar  to  the  way  it  ciirrently 
reports  other  trades  in  the  PCX 
Securities  to  the  CTS.  Accordingly, 
consistent  with  the  existing  reporting 
practices,  in  the  case  of  a  series  of 
Orders  generated  from  a  single  Cycle  for 
the  same  seller  with  different  buyers  at 
an  identical  price,  they  will  be  printed 
on  the  Tape  as  one  transaction.  In 
general,  the  report  for  any  transaction 
resulting  from  the  PCX  Application  will 
not  be  distinguished  on  the  Tape  from 
the  trade  report  of  any  other  order 
executed  on  the  floor. 

As  for  one  or  more  Orders 
representing  matched  coordinates  from 
CQS  Profiles,  and  other  contra  Profiles, 
the  Exchange  will  submit  an  ITS 
Commitment  reflecting  each  such  Order 
and  seeking  execution  on  other  market 
centers  to  which  the  OptiMark  System 
is  not  directly  linked.  Every  ITS 
commitment  will  be  sent  under  the  give- 
up  of  the  relevant  Member  User  or  the 
Designated  Broker,  by  way  of  the 
traditional  Exchange  linkage  to  the  ITS, 
in  sequence  in  which  Orders  are 
generated  from  the  Cycle.  Each  ITS 
commitment  will  be  designated  for  "T- 
1"  (one  minute)  time  period  as  specified 
in  the  ITS  Plan.  The  Exchange  envisions 
sending  ITS  commitments  resulting 
from  the  PCX  Application  in  the  way 
other  ITS  commitments  are  sent 
currently  from  the  PCX.  Accordingly, 
ITS  commitments  resulting  from  the 
PCX  Application  will  not  be 
distinguishable  from  other  ITS 
commitments. 

The  operation  of  the  PCX  Application 
will  not  amend  the  existing  Exchange 
rules  for  handling  traditional  trading 
interest  on  the  equity  trading  floor. 
Market  orders  routed  from  members  will 
continue  to  be  executed  in  the  same 
manner.  Similarly,  ITS  commitments 
received  from  other  ITS  participating 
market  centere  will  be  executed  against 
the  Exchange's  prevailing  quotations  as 
specified  under  the  ITS  Plan.  As  for 
limit  orders,  the  PCX  Specialists  and 
floor  brokers  will  be  afforded  an 
additional  (but  not  alternative) 
opportunity  to  fill  such  interest  through 
the  PCX  Application.  To  the  extent  that 
the  Exchange  Specialists  and  floor 
brokers  submit  Profiles  to  the  OptiMark 
System  based  on  customer  interest  in 


their  books,  the  handling  of  any  such 
Profiles  and  any  resulting  trade 
executions  through  the  PCX  Application 
will  be  fully  consistent  with  the 
parameters  under  which  public  limit 
orders  are  filled  currently. 

Morover,  the  PCX  Specialists  will 
continue  to  be  responsible  for  their 
books  to  the  same  degree  as  they  are 
now.  Accordingly,  if  a  Specialist  elects 
not  to  reflect  any  customer  limit  order 
in  the  OptiMark  System,  it  will  remain 
accountable  for  execution  at  or  any 
more  favorable  price  through  the  PCX 
Application,  just  as  it  currently  is  held 
responsible  under  similar 
circumstances.  In  such  a  case, 
consistent  with  the  Exchange's  existing 
floor  procedures  an  practices,  the 
Specialist  will  be  required  to  satisfy  or 
cause  to  be  satisfied  the  customer  limit 
order  so  held,  either  at  the  limit  price 
specified,  or  at  any  better  price  at  which 
the  Specialist's  proprietary  interest  was 
satisfied  utilizing  the  PCX  Application. 

Similarly,  the  operation  of  the  PCX 
Application  will  be  fully  consistent 
with  the  Exchange's  intermarket  price 
protection  obligations  under  the  ITS 
Plan.  As  described  above,  the  OptiMark 
System  incorporates  existing  market 
interest  emanating  from  each  of  the  ITS 
participant  markets  to  which  it  is  not 
directly  linked  in  the  form  of  CQS 
Profiles.  Because  of  the  rules  of  priority 
for  considering  potential  matches 
between  buy  coordinates  and  sell 
coordinates  from  any  Profiles  (including 
CQS  Profiles),  all  Orders  that  are  priced 
inferior  to  the  quotations  of  another 
market  center  will  be  generated  and 
executed  on  the  PCX  only  upon 
submission  of  appropriate  ITS 
commitments  seeking  to  reach  such 
better-priced  interest.  As  a  result,  the 
execution  of  any  such  Orders  on  the 
PCX  will  not  violate  the  trade-through 
rule  under  the  ITS  Plan. 

All  Users  will  be  informed  of 
executions  that  take  place  against  the 
Profiles  that  they  submitted  for  their 
own  or  customer  accounts  promptly 
after  the  trades  occur.  If  an  ITS 
commitment  resulting  from  the  PCX 
Application  is  canceled  or  only  partially 
filled,  the  OptiMark  System  will  notify 
the  relevant  User  and  restore  to  the 
Profile  the  volume  of  the  security 
represented  by  the  unfilled  Order.  All 
such  reports  will  be  sent  electronically, 
using  the  same  telecommunications 
linkage  and  protocols  that  were  used  to 
submit  the  F^files  initially.  Unless 
specified  otherwise  by  non-member 
Users  in  advance,  executions  will  not  be 
reported  to  relevant  Designated  Brokers 
until  after  the  close  of  the  trading  day 
in  order  to  limit  market  impact  and 


other  such  adverse  effects  of  non- 
member  Users'  trading. 

Clearance  and  Settlement 

Transactions  in  the  PCX  Securities 
resulting  from  the  PCX  Application, 
including  any  ITS  commitment  that  has 
been  sent  to  another  market  center  and 
accepted,  generally  will  clear  and  settle 
in  the  same  way  as  other  transactions 
occurring  on  the  Exchange  floor,  all  in 
accordance  with  established  securities 
industry  practices  and  through 
established  securities  industry  systems. 
All  Orders  generated  by  the  OptiMark 
System  that  are  executed  on  the  PCX  or 
another  market  center  through  ITS  will 
be  each  reported  and  entered  into  the 
comparison  system  on  a  locked-in  basis. 
Orders  generated  by  the  OptiMark 
System  on  behalf  of  a  member  User  and 
the  resulting  transactions  will  be  cleared 
and  settled,  using  that  member  User's 
mnemonic  (or  its  clearing  broker's 
mnemonic  as  may  be  applicable). 
Orders  generated  by  the  OptiMark 
system  on  behalf  of  a  non-member  User 
and  the  resulting  transactions  will  be 
cleared  and  settled,  using  the 
appropriate  Designated  Broker's 
mnemonic  (or  its  clearing  broker's 
mnemonic  as  may  be  applicable). 

In  no  event  will  the  Exchange  or  any 
operator,  administrator  or  licensor  of  the 
Optimark  system  be  responsible  for  any 
User's  ^lure  to  pay  for  the  PCX 
Securities  purchased  or  to  deliver  the 
PCX  Securities  sold.  Neither  OTI  nor 
OSI  will  be  deemed  to  be  a  party  to  or 
a  participant  in,  as  principal  or  as  agent, 
any  trade  or  transaction  entered  into  or 
otherwise  conducted  by  users  while 
using  the  OptiMark  System  for  the 
purposes  of  clearance  and  settlement 

Hours  of  Operation 

The  PCX  Application  will  be  initially 
available  for  execution  of  Orders  and 
routings  of  ITS  commitments  during  the 
regular  PCX  hours  after  the  opening  and 
prior  to  the  closing.*  In  the  event  of  a 
suspension  in  trading  of  a  security  listed 
or  fraded  on  the  Exchange,  the  Exchange 
will  suspend  the  related  trading 
activities  respecting  that  security 
through  the  PCX  Application.  In 
addition,  the  trading  activities  through 
the  PCX  Application  respecting  all  of 
the  PCX  Securities  will  halt  whenever 
the  Chairman  or,  in  the  Chairman's 
absence.  Chief  Operating  Officer,  or 
other  PCX  Officers)  as  the  Chairman 
may  designate,  determines  that  market 
conditions  warrant  such  a  market-wide 
halt  pursuant  to  the  Exchange's  Policy 
Statement  on  Market  Closings.  The 
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Exchange  may  8usi>end  the  trading 
activities  through  the  PCX  Application 
relating  to  one  or  more  PCX  Securities 
at  any  time  upon  consultation  with 
OptiMark  Technologies,  Inc.  if  deemed 
necessary  and  proper  to  preserve  system 
capacity  and  integrity. 

Audit  Trail  and  Surveillance 

The  Exchange  will  maintain,  or  cause 
to  be  maintained,  the  detailed  audit  trail 
of  each  transaction  resulting  from  the 
PCX  Application,  including  time 
sequenced  records  of  Profiles  submitted 
to  the  OptiMark  System,  Orders 
resulting  from  a  Cycle,  and  their 
execution  and  reporting  through  the 
PCX  facilities.  Such  data  will  be  stored 
and  preserved  for  a  period  of  not  less 
than  three  years,  the  first  two  years  in 
an  easily  accessible  place,  to  assure  that 
the  Exchange  has  sufficient  information 
for  exercising  its  regulatory  oversight.  In 
this  regard,  the  Exchange  will  apply 
appropriate  equity  trading  surveillance 
procedures  to  monitor  transactions 
resulting  from  the  PCX  Application. 

System  Capacity  and  Integrity 

The  Exchange  believes  that  the  PCX 
Interfaces  and  the  Optimark  System  will 
provide  sufficient  capacity  to  handle  the 
volume  of  data  reasonably  anticipated 
for  the  PCX  Application.  The  Exchange 
will  have  in  place  security  procedures 
designed  to  prevent  unauthorized  access 
to  the  PCX  Application.  The  Exchange 
will  assure  that  reasonsable  security 
procedures  are  in  place  to  safeguard  the 
PCX  Interfaces.  The  Exchange  will 
obtain  similar  assurances  frtim  OTI  and 
OSI  that  reasonable  security  procedures 
are  in  place  to  safeguard  the  OptiMark 
System  and  to  protect  against  threats  to 
the  proper  functioning  of  the  OptiMark 
System  including  any  networks  used  by 
the  OptiMark  System.  The  Exchange 
will  also  obtain  appropriate  assurances 
that  proper  system  reliability  and 
system  capacity  exists  to  ensure  the 
integrity  of  the  data  handled  and  timely 
response  of  the  OptiMark  host 
computers  in  connection  with  the  PCX 
Application. 

Fees  for  the  PCX  Application 

Transaction  resulting  from  the  PCX 
Application  will  be  subject  to  the 
Exchange's  customary  assessment  of 
transaction  charges  and  the 
Commission's  exchange  transaction  fee 
under  section  31  of  the  Act.  As  a 
sponsor  of  the  OptiMark  System  within 
the  meaning  of  Rule  1 7a-23  under  the 
Act.  OSI  will  be  compensated  by  way  of 
usual  and  customary  commissions,  on  a 
cents-per-share-filled  basis,  for 
delivering  to  Users  the  computerized, 
screen-based  trading  service  made 


available  from  the  OptiMark  System  and 
offered  hereby  as  a  ftx  facility.  OSI 
will  be  paid  commissions  on  a  regular 
basis  with  respect  to  the  transactions 
effected  by  a  member  User  for  its  own 
or  customer  accounts.  With  respect  to 
the  transactions  effected  by  a  non- 
member  User,  OSI  will  be  paid 
commissions  on  a  regular  basis  with 
respect  to  the  transactions  effected  by  a 
member  User  for  its  own  or  customer 
accounts.  With  respect  to  the 
transactions  effected  by  a  non-member 
User,  OSI  will  be  paid  commissions  on 
a  similar  basis  from  the  relevant 
E>esignated  Broker. 

3.  Applicability  of  New  and  Existing 
PCX  Rules 

The  PCX  Application  is  generally 
designed  to  ensure  compliance  with 
existing  PCX  Rules  and  with  other  rules 
and  regulations  to  the  extent  that  they 
are  deemed  appropriate.  In  addition,  the 
Application  would  be  subject  to  new 
rules  that  set  forth  the  operation  of  the 
PCX  Application  as  described  above. 

4.  Justification 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)(5)  of  the 
Act  in  that  the  PCX  Application  is  a 
faciltity  that  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest, 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  In  addition, 
the  PCX  believes  that  the  proposed  rule 
change  is  consistent  with  provisions  of 
Section  llA(a)(l)(B)  of  Act,  which  states 
that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 
effective  market  operations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  result  in  or 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  ECEsctiveneM  of  the 
Propoaed  Rule  Change  and  Timing  for 
Coniniiwion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  oranziation 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and   • 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-18 
and  should  be  submitted  by  July  10, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '0 

Margaret  H.  McFarland. 

Depu  ty  Secielaiy. 

|FR  Doc.  97-16084  Filed  6-18-97;  8:45  am) 
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SMALL  BUSI  ?^  e  >    a  a  m  !  N  i  S  T RATION 
[Dadaration  of  DJsa^^  •■(-■  i  *  44  .i 

State  of  hShviesoia,  A.-Denameni  #4 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  dated  May  24  and  30,  1997,  the 
above-numbered  Declaration  is  hereby 
amended  as  follows:  (1)  To  establish  the 
incident  period  for  this  disaster  as 
beginning  on  March  21,  1997  and 
continuing  through  May  24, 1997,  and 
(2)  to  extend  the  deadline  for  filing 
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applications  for  physical  damages  as  a 
result  of  this  disaster  to  July  7,  1997. 
All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
January  7, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  4, 1997. 
Bernard  Kutik, 

Associate  Administrator  for  Disaster 
Assistance. 

!FR  Doc.  97-16029  Filed  6-18-97;  8:45  am] 
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MA        HoNLSS  ADMINISTRATION 
[DedaratJon  c*  r-^s-?'?'*'     ;"-4>. 

iiaie  J!  .Noan  Dakout,  Ai-nencjfnent  #1 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  as  follows:  (1)  To  establish  the 
incident  period  for  this  disaster  as 
beginning  on  February  28,  1997  and 
continuing  through  May  24,  1997,  and 
(2)  to  extend  the  deadline  for  filing 
applications  for  physical  damages  as  a 
result  of  this  disaster  to  July  7,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
January  7,  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  59002  and  59008) 

Dated:  June  4, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-16026  Filed  6-18-97;  8:45  am] 
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[Declaration  of  m^itnu^r  *2947] 

State  of  South  Dakota;  Amendment  «1 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  dated  May  24  and  29,  1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
February  3,  1997  and  continuing 
through  May  24. 1997.  This  Declaration 
is  further  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  July  7,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
January  7,  1998. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  3, 1997. 
Herbert  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-16027  FUed  6-18-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «2953] 
State  of  Texas 

Williamson  County  and  the 
contiguous  Counties  of  Bastrop,  Bell, 
Burnet,  Lee,  Milam,  and  Travis  in  the 
State  of  Texas  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
storms  and  tornadoes  which  occurred 
on  May  27, 1997.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  8,  1997  and  for 
economic  injury  until  the  close  of 
business  on  March  6, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations. 
U.S.  Small  Business  Administration, 

Disaster  Area  3  Office,  4400  Amon 

Carter  Blvd.,  Suite  102,  Fort  Worth, 

TX  76155 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE   ELSE- 

WHERE   

4.000 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE   ... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.250 

Fof  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  295312  and  for 
economic  injury  the  numl>er  is  951400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  6. 1997. 
Ginger  Lew, 
Acting  Administrator. 

|FR  Doc.  97-16024  Filed  6-18-97;  8:45  ami 
BIUJNQ  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  0^12-0079] 

Jupiter  Partners;  Notice  of  Surrender 
of  License 

Notice  is  hereby  given  that  Jupiter 
Partners  Oupiter),  600  Montgomery 
Street,  35th  Floor,  San  Francisco, 
California  94111,  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Jupiter  was  licensed 
by  the  Small  Business  Administration 
on  October  26,  1962. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  acted  on  this  date,  and  accordingly, 
all  rights,  privileges  and  franchises 
derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies) 
Dated:  June  13.1997. 
Donald  A  Chriif—n. 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-16028  Filed  6-18-97;  8:45  am) 
BIUJNQ  COOE  a02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  97-028] 

Equivalency  of  Caribbean  Cargo  Ship 
Safety  Code 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  policy  determination. 

SUMMARY:  The  Coast  Guard  is 
aimouncing  the  Commandant's  policy 
determination  that  the  fittings, 
materials,  appliances,  apparatiis, 
equipment,  and  provisions 
encompassed  in  the  new  vessel 
provisions  of  the  Caribbean  Cargo  Ship 
Safety  Code  are  at  least  as  effective  as 
those  such  items  required  by  46  CFR 
Subchapter  I.  Accordingly,  the 
Commandant  has  determined  that  ^y 
freight  vessel  less  than  500  gross  tons 
flagged  by  a  foreign  country,  and 
operating  in  the  Caribbean  region,  that 
complies  with  the  new  vessel  provisions 
of  the  Caribbean  Cargo  Ship  Safety  Code 
is  deemed  in  compliance  with  the 
similar  provisions  of  46  CFR  Subchapter 
1. 

DATES:  This  policy  determination  is 
effective  July  1, 1997. 
ADDRESSES:  The  Executive  Secretary 
maintains  the  public  docket  for  this 
notice.  Documents  identified  in  this 
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notice,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  3406,  U.S.  Coast  Guard 
Headquarters,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Carter,  c/o  Commander(m) 
Seventh  Coast  Guard  District,  Miami  FL 
(305)  536-6535. 

SUPPI.EMENTARY  INFORMATKM: 

Background 

The  Senate  report  to  the  1994 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Bill 
gave  the  Coast  Guard  firm  direction  on 
how  to  eliminate  substandard  ships 
from  U.S.  waters.  The  Seventh  Coast 
Guard  District's  effort  focused  on 
foreign  flag  freight  vessels  less  than  500 
gross  tons  because  these  vessels  met  no 
recognized  safety  standards  which 
resulted  in  a  highly  disproportionate 
need  for  Coast  Guard  services, 
including:  Rescue,  Law  Enforcement, 
medical  evacuations,  pollution,  and 
investigative  assets  expended  in 
incidents  related  to  this  relatively  small 
niunber  of  vessels. 

In  May  1994,  the  Seventh  Coast  Guard 
District  began  its  "Operation  Safety 
Net"  program.  Upon  initiation  of  the 
program,  238  freight  vessels  of  less  than 
500  gross  tons  flagged  by  a  foreign 
countries  were  identified  as  calling 
within  the  Miami  Marine  Safety  Office's 
area  of  operations,  and  130  such  vessels 
were  identified  as  calling  in  the  San 
Juan  Marine  Safety  Office's  area  of 
operations. 

Realizing  that  the  summary 
application  of  46  CFR  Subchapter  I, 
which  applies  to  cargo  vessels  of  less 
than  500  gross  tons,  might  entirely 
exclude  these  vessels  from  U.S.  trade 
with  no  advance  warning,  an  interim 
inspection  program  was  created  using  a 
checklist  which  focused  on  firefighting, 
lifesaving,  and  crew  requirements.  The 
Coast  Guard  began  to  inspect  all  vessels 
in  this  class  during  Jime  1994.  Vessels 
that  did  not  meet  these  minimum 
requirements  were  detained  by  the 
Coast  Guard  Captain  of  the  Port  until 
deficiencies  were  corrected,  or  they 
were  allowed  to  leave  the  U.S.  without 
loading  or  discharging  cargo.  In  June 
1994,  vessel  owners  were  also  informed 
that  as  of  July  1,  1997,  they  would  no 
longer  be  permitted  entry  into  U.S. 
waters  unless  they  met  minimum 
construction  and  safety  standards. 

Coincident  with  this  program  was  the 
development  of  the  Caribbean 
Memorandum  of  Understanding  on  Port 
State  Control  (Caribbean  MOU).  which 
was  drafted  under  the  sponsorship  of 


the  International  Maritime  Organization. 

A  working  group  of  countries  signatory 

to  the  Caribbean  MOU  drafted  the 

Caribbean  Cargo  Ship  Safety  Code 

(Code).  Countries  party  to  and/or 

signatory  to  the  Caribbean  MOU  and 

consequently  signatories  to  the  Code 

include: 

Anguilla 

Antigua  &  Barbuda 

Aruba 

Bahamas 

Barbados 

British  Virgin  Islands 

Cayman  Islands 

Dominica 

Grenada 

Guyana 

Jamaica 

Montserrat 

The  Netherlands  Antilles 

Suriname 

Trinidad  &  Tobago 

Turks  fit  Caicos 

Determination 

The  Coast  Guard  reviewed  the  Code 
and  determined  that,  with  a  few 
additions  and  modifications,  it  could  be 
used  as  the  basis  for  the  inspection  of 
these  non-SOLAS  vessels.  'These 
additions  and  modifications  were 
proposed  and  accepted  in  a  January 
1997  meeting  with  the  group  drafting 
the  Code. 

The  acceptance  of  these  changes  and 
the  use  of  this  Code  by  the  Coast  Guard 
ih  inspecting  foreign  freight  vessels  less 
than  500  gross  tons  operating  in  the 
Caribbean  region  represents  a  significant 
step  toward  harmonizing  vessel 
inspection  standards  in  the  Caribbean 
region  and  in  raising  the  standards  of 
these  vessels  which  trade  in  U.S.  waters. 
Consequently,  in  accordance  with  the 
provisions  of  46  U.S.C.  3303(a)  and  46 
CFR  90.15-l(a),  the  Commandant  has 
determined  that,  for  the  limited  purpose 
of  inspecting  freight  vessels  less  than 
500  gross  tons  flagged  by  a  foreign 
country,  that  operate  in  the  waters  of  the 
Seventh  Coast  Guard  District, 
compliance  with  the  new  vessels 
provisions  of  the  Code  is  equivalent  to 
compliance  with  similar  provisions  of 
46  CFR  Subchapter  I. 

Implementation 

Following  this  determination,  and  in 
an  effort  to  enforce  stricter  safety 
requirements  within  U.S.  ports  while  at 
the  same  time  limiting  adverse  effects 
on  commercial  shipping,  the  Coast 
Guard  anticipates  implementation  of  a 
two-phase  enforcement  program. 

Diiring  phase  one  which  commences 
on  July  1, 1997,  freight  vessels  of  less 
than  500  gross  tons  flagged  by  a  foreign 
country,  desiring  to  enter  Seventh  Coast 


Guard  District  ports,  will  have  the 
option  of  meeting  U.S.  regulations  for 
freight  vessels  or  the  equivalent 
standard  under  the  Code.  As  the  Code 
is  implemented,  the  Coast  Guard  will 
continue  working  with  those  vessels 
that  have  made  good  faith  efforts  toward 
compliance.  Those  vessels  that  have  not 
worked  toward  compliance  or  have  no 
reasonable  expectation  of  being  able  to 
meet  either  standard,  will  be  excluded 
from  trading  in  Seventh  Coast  Guard 
District  ports  on  July  1, 1997. 
Determination  in  this  regard  will  be 
made  on  a  case-by-case  basis  by  the 
appropriate  Coast  Guard  Captain  of  the 
Port.  Vessels  that  do  not  possess  an 
International  Loadline  Certificate  (i.e. 
new  vessels  under  79  feet  or  existing 
vessels  under  150  gross  tons)  will  find 
it  very  difficiilt  to  meet  the  international 
standards  under  the  Code  for 
construction,  safety,  and  stability.  This 
is,  in  part,  a  recognition  that  these 
vessels  were  never  envisioned  to  engage 
in  international  high  seas  trade. 

During  phase  two  which  commences 
on  January  1, 1998,  vessels  trading  to 
U.S.  ports  within  the  Seventh  Coast 
Guard  District  must  have  a  flag  state 
certificate  attesting  to  compliance  with 
the  new  vessel  standards  of  the  Code. 
Alternatively,  a  foreign  flagged  freight 
vessel  less  than  500  gross  tons  operating 
in  the  Caribbean  region  may  submit  to 
an  inspection  by  the  Coast  Guard, 
leading  to  the  issuance  of  a  Certificate 
of  Inspection,  that  will  authorize  limited 
service  in  U.S.  waters.  The  basis  for  the 
inspection  will  be  the  standards 
contained  in  the  Code,  unless 
inspection  under  U.S.  regulations  is 
requested. 

The  acceptance  of  these  Certificates 
and  the  inspection  of  freight  vessels  less 
than  500  gross  tons  flagged  by  a  foreign 
country  under  this  Code  represents  a 
significant  step  in  the  reducing  the 
number  of  substandard  ships  trading  in 
U.S.  waters  and  is  an  important 
recognition  of  a  developing 
international  standard  for  vessels  less 
than  500  gross  tons  operating  in  the 
Caribbean  and  U.S.  waters. 

Dated:  )ime  12, 1997. 
Robort  E.  Kramek, 

Admiral,  U.S.  Coast  Guard,  Commandant. 
[FR  Doc.  97-16127  Filed  ft-18-97;  8:45  am) 
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.ieveu-)p.nc  and  Evaluating  a  Special 


-Kiera.  Avanon  Req 


^SFAR)  36 


t -iq!"eer'ng  Pfocedures  Manual 

A  jtNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  final  Advisory  Circular 
(AC)  140-6.  Guide  For  Developing  And 
Evaluating  AN  SFAR  36  Engineering 
Procedures  Manual.  The  final  AC  140- 
8  provides  information  and  guidance  to 
the  aviation  community  for  developing 
and  evaluating  an  SFAR  36  engineering 
procedures  manual. 

ADDRESSES:  Copies  of  the  final  AC  140- 
8  can  be  obtained  from  the  following: 
Federal  Aviation  Administration, 
Certification  Procedures  Branch,  AIR- 
110,  Aircraft  Engineering  EKvision, 
Aircraft  Certification  Service,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 
f=0«  FURTHER  INfORMftriON  CONTACT: 
David  Hempe,  ;  ._i.:di  Aviation 
Administration,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
800  Independence  Avenue,  SW.. 
Washington  DC  20591,  (202)  267-8807. 

Issued  in  Washington,  on  May  27. 1997. 
John  K.  McGrath, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
(PR  Doc.  97-16001  Filed  6-1&-97;  8:45  am] 

BILUNO  coos  4910-13-M 


DFPA3TMpis/:T  r)c  'OfeNSP'^RTATION 


[STB  Finar< 


Ket  No.  33400] 


Scither'-  '-^aciflc  Transpon^'ion 
Exemptior-    ur--  or,  Pac.ttc  Railroad 

Union  Pacific  Railroad  Company  has 
agreed  to  grant  overhead  trackage  rights 
to  Southern  Pacific  Transportation 
Company  over  trackage  from  milepost 
377.98,  at  Houston  (near  Gulf  Coast 
Junction),  to  milepost  456.7,  at 
Beaumont  (near  Langham  Road),  a 
distance  of  78.72  miles,  in  the  State  of 
Texas. 

The  transaction  is  scheduled  to  be 
consummated  on  June  16, 1997. 

The  purpose  of  the  trackage  rights  is 
to  facilitate  efficient  train  operations  in 
a  one-way  directional  move  of  rail 


traffic  between  Houston  and  Beaumont, 
TX. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33409,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street.  #830, 
Omaha,  NE  68179. 

E)ecided:  June  12. 1997. 

By  the  Board,  David  M.  Konsctmik. 
Director,  Office  of  Proceedings. 
VemoB  A.  WUliuns, 
Secretary. 
(PR  Doc.  97-16119  Filed  6-1&-97:  8:45  am] 

MLUNQ  COOE  4*18-«»-P 


DEPART  Mt  "s     OF  TRANSPORTATION 

Surface  Tran!>pori<ition  Board 
[STB  Finance  Docket  No  334101 

Unio"  Pac  *■"■  ^a:  'oac  r^ompany — 
Trac»ai>--  --.iqr^u-:  ^:  lefnotion — Southern 
Pacific  T  ciTsp:  ftation  Company 

Southern  racinc  Transportation 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  Union  Pacific  Railroad 
Company  over  trackage  from  milepost 
360.42,  at  Houston  (near  the  Carr  Street 
connection),  to  milepost  280.1,  at 
Beaumont,  a  distance  of  80.32  miles,  in 
the  State  of  Texas. 

The  transaction  is  scheduled  to  be 
consummated  on  June  16,  1997. 

The  purpose  of  the  trackage  rights  is 
to  facilitate  efficient  train  operations  in 
a  one-way  directional  move  of  rail 
traffic  between  Houston  and  Beaumont, 
TX. 

As  a  condition  to  this  exemption,  any 
employees  afi^ected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originau  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33410,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  #830. 
Omaha,  NE  68179. 

Decided:  June  12.  1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiiliams, 

Secretary. 

[FR  Doc.  97-16120  FUed  6-18-97;  8:45  am] 

HLUNG  COOE  4t1i-0a-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Revocation  of  Qauger  Approval  and 
Revocation  of  Laboratory 
Accreditations  of  Laboratory  Service 
Inc.'s  Facilities  Located  in  Norco, 
Louisiana  and  Bayorme,  New  Jersey 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  revocation  of  approval 
and  accreditations  of  a  customs 
commercial  gauger  and  laboratory. 

SUMMARY:  Laboratory  Service  Inc.,  of 
Carteret,  New  Jersey,  a  Customs 
approved  gauger  and  accredited 
laboratory  under  Section  151.13  of  the 
Customs  Regulations  (19  CFR  151.13), 
has  sold  the  assets  for  its  Norco, 
Louisiana  and  Bayonne,  New  Jersey 
facilities.  Accordingly,  pursuant  to 
151.13(fJ  of  the  Customs  Regulations, 
we  hereby  give  notice  that  the  Customs 
commercial  gauger  approval  and 
laborator\-  accreditations  for  these 
Laboratory  Service  Inc.  facilities,  have 
been  revoked  without  prejudice.  The 
following  Laboratory  Services  Inc. 
facilities  remain  Customs  approved/ 
accredited  sites:  Carteret,  New  Jersey, 
Philadelphia,  Pennsylvania  and  Perth 
Amboy,  New  Jersey. 
EFFECTIVE  DATE:  June  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
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Ave.,  NW,  Washington,  IX)  20229  at 
(202) 927-1060. 

Dated:  June  12. 1997. 
Georga  D.  HMvey, 

Director.  Laboratories  and  Scientific  Services. 
(FR  Doc.  97-16058  Filed  6-18-97;  8:45  am] 
BaiMQ  CODE  4a2IMtt-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-61] 

Customs  Approval  of  Socotec 
International  Inspection  USA 
Corporation  as  a  Commerciai  Gauger 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Notice  of  approval  of  Socotec 
International  Inspection  USA 
Corporation  as  a  commercial  gauger. 


Socotec  International 
Inspection  USA  Corporation,  of 
Metaihe,  Louisiana,  has  applied  to  U.S. 
Customs  for  approval  to  gauge  vegetable 
and  animal  oils  under  Part  151.13  of  the 
Customs  Regulations  (19  CFR  151.13)  at 
their  Metairie,  Louisiana  facility. 
Customs  has  determined  that  this  office 
meets  all  of  the  requirements  for 
approval  as  a  commercial  gauger. 
Therefore,  in  accordance  with  Part 
,  151.13(f)  of  the  Customs  Regulations, 
Socotec  International  Inspection  USA 
Corporation,  Metairie,  Louisiana,  is 
approved  to  gauge  the  products  named 
above  in  all  Customs  ports. 

LOCATKM:  Socotec  International 
Inspection  USA  Corporation's  approved 
site  is  located  at:  2325  Severn  Avenue, 
Suite  *3,  Metairie,  Louisiana  70001. 

EFFECTIVE  DATE:  April  29,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  ScientiGc  Services, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW.  Washington,  DC  20229  at 
(202) 927-1060. 

Dated:  )une  12. 1997. 
Gflorgt  D.  Heavay, 

Director.  Laboratories  and  Scientific  Services. 
(FR  Doc.  97-16059  Filed  6-18-97;  8:45  am) 

MLUNQ  COOC  4«20-«2-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Activities  of 
Savings  and  Loan  Holding  Comp{mies. 
DATES:  Written  comments  should  be 
received  on  or  before  August  18,  1997 
to  be  assured  of  consideration. 
AIX)RESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington,  DC  20552, 
Attention  1550-0063.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.info@ot5.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Niunber  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9:00  a.m.  until  4:00  p.m.  on 
business  days. 

Copies  of  the  Form  with  instructions 
are  available  for  inspection  at  1700  G 
Street,  NW..  from  9:00  a.m.  until  4:00 
p.m.  on  business  days  or  from  PubliFax, 
OTS"  Faxon-Demand  system,  at  (202) 
906-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 


Corporate  Activities  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:  Activities  of  Savings  and  Loan 
Holding  Companies. 

OMB  Number:  1550-0063. 

Form  Number:  OTS  From  1564. 

Abstract:  12  CFR  Section  584.2-1 
requires  savings  and  loan  holding 
companies  notify  OTS  if  their  intent  to 
engage  in  prescribed  activities.  OTS 
uses  this  information  to  monitor  the 
safety  and  soundness  of  the  savings  and 
loan  holding  company. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2  hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  13, 1997. 
Catherina  C  M.  Teti, 
Director,  Records  Management  and 
Information  Policy. 
[FR  Doc.  97-16045  Filed  6-18-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[MB-103-NC] 

RIN  0938-AH90 

Medicaid  Program;  Allocation  of 
Enhanced  Federal  Matching  Funds  for 
Increased  Administrative  Costs 
Resulting  From  Welfare  Reform 

Correction 

In  notice  document  97-12429 
beginning  on  page  26545  in  the  issue  of 
Wednesday,  May  14, 1997,  make  the 
following  correction: 

On  page  26547,  in  the  first  column, 
lines  nine  through  fourteen  under  the 
Allowable  Activities  section,  should 
read: 

"  •  Training  related  to  the  section 
1931  provisions--* 

•  Eligibility  workers. 

•  Providers. 

•  Outstationed  eligibility 

workers  and  others. 

•  Community." 

BILUNO  COOE  1506-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38710;  File  No.  SR-Amex- 
97-21] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  to  the  Proposed  Change  by  the 
American  Stoctc  Exchange,  Inc., 
Relating  to  the  Adoption  of  Certain 
Margin  Provisions 

Correction 

In  notice  document  97-15026 
beginning  on  page  31638  in  the  issue  of 
Tuesday,  June  10.  1997,  make  the 
following  correction: 

On  page  31643,  in  the  third  column, 
the  authorizing  signature  should  read: 

Margaret  H.  McFariand, 

Deputy  Secretary. 

BILUNO  COOE  1SO5-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38716;  File  No.  SR-NYSE- 
97-14] 

Self  Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Amendments  to  the 
Shareholder  Approval  Policy 

Correction 

In  notice  docxunent  97-15402 
beginning  on  page  32135  in  the  issue  of 


Thursday,  June  12, 1997,  make  the 
following  correction: 

On  page  32135,  in  the  second  column, 
in  the  first  document,  the  Release  No. 
should  be  as  set  forth  above. 

BILUNG  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  20-1 28A,  Design 
Considerations  for  Minimizing  Hazards 
Caused  by  Uncontained  Turbine 
Engine  and  Auxiliary  Power  Unit  Rotor 
Failure 

Correction 

In  notice  document  97-15310 
appearing  on  page  31860  in  the  issue  of 
Wednesday,  June  11,  1997,  make  the 
following  correction: 

On  page  31860,  in  the  first  column,  in 
the  HOW  TO  OBTAIN  COPIES  secUon, 
in  the  seventh  line,  the  fax  nimiber 
"301-5394"  should  read  "301-386- 
5394". 

BILUNO  COOE  1S06-01-O 
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DtPArtTMtNi  ur- AuriiCULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1775, 1777, 1778, 1780, 
and  1781 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1901, 1940. 1942. 1951, 
and  1956 

Ru'»'  Business-Cooperative  Service 

Rural  Utilities  Service 

7CF;      3     4284 
RIN  0572-AB20 

Strra  i     ining  the  Rural  Utilities  Service 
Wate    .-  -  Waste  Program  Regulations 

AGENQES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency;  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  the  regulations 
utilized  to  administer  the  water  and 
waste  loan  and  grant  programs.  The 
final  rule  will  combine  the  water  and 
waste  loan  and  grant  regulations  into 
one  regulation.  Unnecessary  and 
burdensome  requirements  for  entities 
seeking  water  and  waste  loan  and  grant 
financial  assistance  under  the  program 
are  eliminated.  The  streamlining  of  the 
water  and  waste  loan  and  grant 
regulation  will  allow  RUS  to  provide 
better  service  to  rural  entities  needing 
assistance  in  correcting  and  alleviating 
health  and  sanitary  problems  in  their 
communities,  and  in  general  improve 
the  quality  of  life  in  rural  areas.  This 
rule  incorporates  changes  in  the  water 
and  waste  loan  and  grant  program,  the 
emergency  community  water  assistance 
grant  program,  and  the  resource 
conversation  and  watershed  loan 
programs  mandated  by  the  1996  Farm 
Bill. 

This  rule  also  amends  the  regulations 
originally  published  by  the  former 
Fanners  Home  Administration  (FmHA) 
and  the  former  Rural  Development 
Administration  (RDA).  These 
amendments  implement  legislation 
directing  the  Secretary  of  Agriculture  to 
establish  the  Rural  Utilities  Service 
(RUS)  with  responsibility  for  the  water 
and  waste  programs  formerly 


administered  by  FmHA  and  RDA.  The 
amendments  published  in  this 
document  consist  solely  of 
nomenclature  changes  required  by  law 
and  of  amendments  necessary  to 
conform  to  these  nomenclature  changes. 
The  substance  of  the  regulations  is  not 
affected  by  these  amendments. 

This  rule  could  impact  the  amount  of 
water  and  waste  loan  and  grant  funds  an 
applicant  could  receive.  Therefore,  RUS 
will  honor  all  written  commitments  of 
water  and  waste  loan  and  grant  amounts 
issued  prior  to  the  effective  date  of  this 
rule. 

EFFECTIVE  DATE:  June  19. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Division,  Riual  Utilities  Service, 
USDA,  South  Agricultiu«  Building, 
Room  2229,  STOP  1570,  Washington, 
DC  20250,  telephone:  (202)  720-9589. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866  and  the  Office  of  Management 
and  Budget  has  determined  that  it  is  a 
"significant  regulatory  action". 

IntergovemmeDtAl  Review 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers  10.760,  Water  and  Waste 
Disposal  Systems  For  Rural 
Communities;  10.763,  Emergency 
Community  Water  Assistance  Grants; 
10.764,  Resource  Conversation  and 
Development  Loans;  10.765,  Watershed 
Protection  and  Flood  Preventation 
Loans;  and  10.770,  Water  and  Waste 
Disposal  Loans  and  Grants  (Section 
306C)  and  are  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
has  been  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-190,  an  Enviroiunental  Impact 
Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  (2)(b)(2)  of  that 
Order.  Provisions  within  this  part  which 


are  inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1 1  must  be 
exhausted  prior  to  filing  suit. 

Information  Collection  and  Paperwork 
Requirements 

The  recordkeeping  and  reporting 
burden  in  this  rule,  under  0MB  control 
number  0575-0015,  is  not  fully  effective 
until  approved  by  OMB. 

For  further  information  contact  Jerry 
W.  Cooper.  Loan  Specialist.  Water  and 
Waste  Division,  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  1400 
Independence  Ave.,  SW..  STOP  1570. 
Washington.  DC  20250-1548.  telephone: 
(202)  720-9589. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Unfunded  Mandate  Reform  Act 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandate 
Reform  Act  of  1995. 

Croes  References  of  Regulations 

The  Rural  Utilities  Service  is  an 
Agency  resulting  firom  a  reorganization 
of  programs  administered  by  the  former 
Farmers  Home  Administration,  the 
former  Rural  Development 
Administration,  and  the  former  Rural 
Electrification  Administration.  Dual- 
references  or  cross-references  to  former 
Fanners  Home  Administration 
regulations  and  forms  are  provided  for 
by  the  Department  of  Agriculture 
Reorganization  Act  of  1994. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  the  Regulatory 
Flexibility  Act  (5.  U.S.C.  601  et  seq.) 
does  not  apply  to  this  rule. 

Background 

The  water  and  waste  loan  and  grant 
programs  are  authorized  by  various 
sections  of  the  Consolidated  Farm  and 
Rural  Development  Act,  (7  U.S.C.  1921 
et  seq.),  as  amended.  The  regulations  for 
these  programs,  particularly  the  loan 
program,  have  not  been  completely 
reviewed  for  many  years.  The  recent 
streamlining  and  reorganization  of  the 
Department  of  Agricultiue  provided  an 
opportunity  to  review  and  rewrite  the 
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water  and  waste  loan  and  grant 
regulations.  A  task  force  was  formed  to 
review  and  rewrite  the  regulations.  The 
aim  of  the  task  force  was  to  make  the 
regulations  easier  to  understand, 
eliminate  unnecessary  requirements, 
and  continue  to  protect  the  interest  of 
the  U.S.  taxpayer. 

The  program  provides  loan  and  grant 
funds  for  water  and  waste  disposal 
projects  serving  the  most  financially 
needy  rural  communities.  Financial 
assistance  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less. 

The  final  rule  will  divide  the 
regidation  into  four  subparts:  A,  B,  C, 
and  D.  Subpeirt  A  contains  the  general 
policies  and  requirements  of  the  loan 
and  grant  program.  Subpart  B  contains 
the  loan  and  grant  application 
processing  requirements.  Subpart  C 
contains  all  the  requirements  for 
planning,  designing,  bidding, 
contracting,  constructing,  and 
inspections.  Subpart  D  has  information 
required  in  the  preparation  of  notes  or 
bonds  and  bond  transcript  documents 
for  public  body  applicants. 

Major  changes  are: 

1.  Redirects  additional  grant  funds  to 
communities  that  truly  need  the 
assistance  in  order  to  construct  a 
project.  Communities  with  incomes  over 
100  percent  of  the  State 
nonmetropolitan  median  household 
income  will  not  qualify  for  any  grant 
funds  as  in  the  current  regulations. 

2.  Stretches  the  grant  dollars 
appropriated  by  Congress  to  help  more 
communities  by  changing  the  maximum 
percentage  of  grant  funds  that  a  higher 
income  community  can  receive  from  55 
percent  to  45  percent  of  RUS's  share  of 
the  project  costs.  This  change  could 
have  an  indirect  effect  of  having  an 
incentive  for  development  of  regional 
projects. 

3.  The  process  used  to  select  projects 
for  funding  has  been  revised  to  direct 
funds  to  low  income,  small 
communities  that  need  to  correct  health 
problems.  Also,  the  priority  points 
awarded  for  regional  systems  have  been 
increased. 

4.  The  application  process  has  been 
streunlined  to  reduce  unnecessary 
paperwork  and  improve  service  to  the 
rural  communities.  There  will  be  less 
regulations  and  the  number  of  pages 
will  be  greatly  reduced. 

5.  The  application  process  has  been 
shortened  by  eliminating  the 
preappiication  process.  However,  an 
applicant  will  have  the  option  of 
requesting  an  Agency  eligibility  review 


before  submitting  a  complete 
application. 

6.  A  preliminary  engineering  report 
(PER)  must  be  submitted  earlier  in  the 
application  process.  The  requirement  of 
submitting  a  PER  earlier  in  the  process 
will  assist  the  staff  in  making  better 
decisions.  Also,  applicants  have  to  have 
this  type  of  document  to  help  them 
determine  what,  where,  and  how  they 
are  going  to  build  needed  facilities.  This 
change  will  force  applicants  to  have  a 
clear  pictiue  of  what  they  want  to 
construct  prior  to  applying  for 
assistance.  A  majority  of  applicants 
have  a  PER  at  the  preappiication  stage 
now,  therefore  the  change  vnll  tend  to 
put  all  applicants  on  a  level  field. 

7.  The  functions  of  former  Farmers 
Home  Administration  (FmHA)  and  the 
Rural  Development  Administration 
(RDA)  relating  to  the  water  and  waste 
loan  and  grant  programs  authorized  by 
various  sections  of  the  Consolidated 
Farm  and  Rural  Development  Act,  (7 
U.S.C.  1926(a)),  as  amended  have  been 
transferred  to  RUS.  Therefore  in  order  to 
enhance  the  delivery  of  customer 
services  and  better  assist  the  public, 
RUS  is  amending  regulations  originally 
pubUshed  by  FmHA  and  RDA.  These 
amendments  will  replace  references  to 
FmHA  and  RDA  and  its  ofBcials  with 
references  to  RUS  and  to  appropriate 
ofBcials.  This  action  will  also  separate 
the  regulation  now  utilized  by  RUS  and 
Rural  Housing  Service  (RHS)  to 
administering  the  water  and  waste  loan 
and  community  facilities  loan  programs, 
respectively.  All  parts  pertaining  to  the 
water  and  waste  loan  program  will  be 
moved  into  7  CFR  part  1780.  This  action 
will  have  no  effect  on  RHS's  community 
facilities  loan  program  as  this  action 
makes  no  changes  in  the  regulation.  The 
following  programs  are  affected  by  these 
amendments:  (1)  Water  and  Waste 
Loans  and  Grants,  (2)  Technical 
Assistance  and  Planning  Grants,  (3) 
Emergency  Community  Water 
Assistance  Grants,  (4)  Section  306C 
WWD  Loans  and  Grants,  and  (5) 
Resource  Conservation  and 
Development  Loans  and  Watershed 
Loans  and  Advances. 

8.  The  criteria  utilized  to  allocate 
water  and  waste  program  funds  has 
been  moved  from  7  CFR  part  1940, 
subpart  L  to  7  CFR  part  1780. 

The  major  1996  Farm  Bill  changes  are: 

1.  Funds  made  available  for  these 
programs  may  be  made  available  for  a 
water  system  that  is  making  significant 
progress  toward  meeting  the  Safe 
Drinking  Water  Act  standards. 

2.  Funds  made  available  for  water 
treatment  discharge  or  waste  disposal 
system  must  meet  applicable  Federal 


and  State  water  pollution  control 
standards. 

3.  Within  60  days  of  filing  an 
application  for  loan  or  grant  assistance, 
a  notice  of  intent  shall  be  published  in 
a  general  circulation  newspaper. 

4.  When  applicants  hire  outside 
engineers,  the  applicant  shall  publicly 
announce  all  requirements  for 
engineering  and  architectural  services, 
and  negotiate  contracts  for  such  services 
on  the  basis  of  demonstrated 
competence  and  qualifications  for  the 
type  professional  service  required  and  at 
a  fair  and  reasonable  price.  When 
project  design  services  are  procured 
separately,  the  selection  of  the  engineer 
or  architect  shall  be  done  by  a  request 
for  proposal. 

5.  Assistance  under  any  rural 
development  program  administered  by 
the  Secretary  or  any  agency  of  the 
Department  of  Agriculture  shall  not  be 
conditioned  on  any  requirement  that  the 
recipient  of  the  assistance  accept  or 
receive  electric  service  from  any 
particular  utility,  supplier,  or 
cooperative.  This  is  being  implemented 
for  the  water  and  waste  loan  and  grant 
programs. 

6.  Section  306B  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926b)  was  repealed.  References 
to  section  306B  were  deleted  from  the 
regulations  and  the  amendments  to 
section  306A  are  included. 

7.  The  interest  rate  formula  for 
Resource  Conversation  and 
Development  Loans,  and  Watershed 
Protection  and  Flood  Preventation 
Loans  was  amended  to  establish  the 
interest  rate  on  these  loans  based  on 
current  market  yield  for  outstanding 
municipal  obligations  with  remaining 
periods  to  maturity  comparable  to  the 
average  maturity  for  the  loan,  adjusted 
to  the  nearest  1/8  of  1  percent. 

Comments  on  the  Proposed  Rule 

RUS  published  a  proposed  rule  in  the 
Federal  Register  on  September  12, 1996, 
(61  FR  48075)  and  asked  for  written 
comments  on  or  before  October  15, 
1996.  The  Agency  received  seventy-nine 
comments  from  the  public  review 
process.  All  comments  were  considered 
when  preparing  the  final  rule;  however, 
all  comments  have  not  been  addressed 
separately  since  many  could  be 
addressed  collectively.  Responses  to 
comments  received  are  grouped 
according  to  corresponding  sections  of 
the  rule  and  are  as  follows: 


4r'.        Federal  Register  /  Vol.  62,  No.  118  /  Thursday.  June  19,  1997  /  Rules  and  Regulations 


Subpart  A — General  Policies  and 
Requirements 

Sec. 

1780.1     General. 

1.  §  1 780.  l(k)— Include  the  Brooks 
Architect-Engineer  Act,  Title  40  of  the 
U.S.  Code  subchapter  VI,  Sections  541, 
542,  543,  and  544  as  the  federal  statute 
applicants  should  be  aware  of  and 
comply  with  relative  to  the  procurement 
of  engineering  services. 

Agency  response:  The  Agency  has  not 
implemented  this  suggested  change.  The 
Brooks  Architect-Engineer  Act  ordy 
applies  to  Federal  procurement  and 
would  not  be  applicable  to  non-profit 
organizations  and  units  of  local  and 
State  govenunent  who  are  the  recipients 
of  the  financial  assistance. 

1 780.3    Definitions  and  graminatical 
rules  of  construction. 

1.  Add  a  definition  of  Agency 
Identified  Target  Areas  referred  to  in 
§1780.17. 

Agency  response:  The  Agency  agrees 
and  has  added  a  deRnition. 

2.  §  1780.3(a)— Similar  System  Cost- 
Recommend  establishment  of  similar 
system  cost  based  on  a  comparison  of 
rate  structure  for  the  same  amount  of 
water  usage. 

Agency  response:  The  Agency  does 
not  agree  with  this  recommendation. 
While  this  might  be  possible  for  a  water 
system,  the  Agency  funds  other  types  of 
projects  where  this  type  information 
would  not  be  available.  The  proposed 
language  would  be  broad  enough  to 
cover  all  types  of  projects  funded  by  the 
Agency,  including  similar  usage  levels. 

3.  §  1780.3(a>— Equivalent  Dwelling 
Unit — Add  after  "typical  rural 
residential  dwelling"  add  the  following, 
"or  users  whose  total  water  needs  could 
be  met  by  a  single  residential  sized 
water  meter."  A  property  with  a 
permanent  residence  and  a  stop  gap 
housing  structure  should  only  be 
considered  as  one  connection. 

Agency  response:  The  Agency  made 
no  change  in  the  definition.  Number  of 
individual  meters  or  residential 
dwellings  are  not  what  determines  an 
equivalent  dwelling  unit  (EDU).  An 
EDU  is  based  on  the  average 
consumption  of  a  typical  rural 
residential  household. 

4.  §  1780.3(a) — Rural  and  rural  areas — 
Should  be  written  as  broadly  as  possible 
to  avoid  defining  a  rural  area  as  a  local 
government  unit. 

Agency  response:  The  Agency  made 
no  change  in  the  definition  of  rural  and 
rural  areas.  The  Agency  does  not  define 
a  rural  area  outside  a  city  or  town  by  the 
type  of  local  governmental  unit. 


1780.7    Eligibility. 

1.  §  1780.7(c)(2)— Delete  last  sentence. 
The  capacity  for  fire  protection  is 
repeated  in  §  1780.57(d)  and  should  not 
be  in  this  section. 

Agency  response:  The  Agency  agrees 
and  made  the  change. 

2.  §  1780.7(d)— Place  a  period  after 
the  word  "terms"  and  delete  "or  other 
funding  sources." 

Agency  response:  The  Agency  agreed 
and  made  the  change. 

3.  §  1 780. 7(e>— What  is  meant  by 
"reasonable  rates  and  terras?" 

Agency  response:  The  words  "and 
terms"  should  have  not  been  included 
in  that  sentence.  The  applicant  would 
be  responsible  for  providing  continued 
availability  and  use  of  the  proposed 
facility  at  reasonable  rates.  The  Agency 
has  made  the  change. 

1 780.9    Eligible  loan  and  grant 
purposes. 

1.  §  1780.9(e)(l)(iv)— Change  to 
specify  that  only  "hired"  applicant 
labor  be  reimbursable  and  not  for  people 
already  on  payroll. 

Agency  response:  The  Agency  agrees 
and  limited  the  use  of  funds  to 
"additional"  applicant  labor  necessary 
to  install  and  extend  service. 

2.  §  1780.9(f)(1)— After  the  word 
"obligations  for"  add  "engineering  and 
other  services  used  to  prepare  the 
application  or." 

Agency  response:  The  Agency  agrees 
and  changed  the  word  "construction"  to 
"eligible  project  costs."  This  would 
cover  all  project  costs  incurred  before 
loan  or  grant  approval. 

3.  §  1780.9(e)(l)(v)— 2  commenters— 
Should  provide  clearer  guidance  on 
what  circumstances  may  warrant  using 
funds  for  connecting  users  to  the 
system. 

Agency  response:  The  Agency  made 
no  change.  The  wording  "unusual 
cases"  means  that  using  loan  and  grant 
funds  to  connect  users  to  the  main 
service  line  would  be  the  exception 
rather  than  the  rule.  This  should  only  be 
considered  in  situations  where  the  users 
cannot  pay  the  cost  or  from  an 
engineering  standpoint  that  it  is  the 
logical  thing  to  do. 

4.  §  1780.9(e)(l)(i)— Revise  to  include 
training  as  an  eligible  cost.  Would 
assure  that  equipment  and  processes 
will  function  as  intended.  The  lack  of 
technical  expertise  to  properly  operate 
and  maintain  new  equipment  or 
treatment  processes  can  be  a  major 
problem  with  small  systems. 

Agency  response:  The  Agency  made 
no  change.  The  proposed  language  is 
broad  enough  to  allow  the  use  of  funds 
to  provide  necessary  training  to 


operators  to  assure  proper  operation  and 
maintenance  of  equipment. 

1 780. 1 0    Limitations. 

1.  §  1780.10(c)(2)— 13  commenters— 
Do  not  change  the  formula  from  55 
percent  grant  to  45  percent  grant. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  has  a  limited 
amount  of  grant  funds  available  for  rural 
communities.  The  Agency  is  directing 
these  funds  to  the  communities  that 
have  the  greatest  need  for  these  funds. 
The  reduction  from  55  percent  to  45 
percent  will  make  additional  grant 
funds  available  to  low  income 
conununities  that  have  the  greatest  need 
for  the  limited  grant  funds. 

2.  §  1780.10(c) — 2  commenters — 
Revise  the  requirement  that  restricts  the 
amount  of  grant  to  RUS's  share  of 
project  costs.  Change  the  wording  "RUS 
funded  project  development  costs"  to 
"RUS  eligible  project  development 
costs." 

Agency  response:  The  Agency  agrees 
and  has  made  the  change. 

3.  §  1780.10(c)(2)— Allow  grants  up  to 
75  percent  to  all  existing  borrowers 
where  funding  is  considered  servicing 
action. 

Agency  response:  The  Agency  does 
not  agree  with  this  recommendation. 
The  amount  of  grant  funds  an  applicant 
can  receive  should  be  based  on 
eligibility  and  not  if  they  are  an  existing 
RUS  borrower. 

4.  §  1780.10(a)(6)— Recommend  that 
the  limitation  on  allowing  rental  of 
applicant  owned  equipment  be  deleted. 
Should  allow  for  conununity  owned 
equipment  to  be  rented  for  the  project 
if  it  is  the  most  cost  effective  option. 

Agency  response:  This 
recommendation  was  not  adopted. 
Program  funds  should  not  be  used  to 
rent  equipment  an  applicant  owns. 
Program  funds  should  be  used  to  cover 
services  and  equipment  not  available  to 
the  applicant. 

5.  §  1780.10(c)(1) — 2  commenters— 
Recommend  removing  the  requirement 
regarding  health  or  sanitary  problem.  If 
not  removed,  need  to  clarify  that  if  there 
is  no  health  or  sanitary  problem,  the 
amount  of  grant  that  could  be  obtained 
is  based  on  income  only. 

Agency  response:  The  Agency  made 
no  change.  The  eligibility  for  the 
maximum  75  percent  grant  should  be 
based  on  need  as  well  as  income.  The 
addition  of  health  or  sanitary  problems 
makes  eligibility  for  the  75  percent  grant 
consistent  with  the  eligibility  for  the 
poverty  interest  rate. 

6.  §1780. 10(c)(2)— Recommend 
changing  45  percent  grant  to  50  percent 
grant. 
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Agency  response:  The  Agency  made 
no  change.  The  45  percent  grant  amount 
will  make  more  grant  funds  available  to 
communities  with  a  median  household 
income  of  less  than  80  percent  of  the 
nonmetropolitian  median  household 
income  of  the  State.  This  will  allow  the 
Agency  to  target  grant  funds  to  more 
low  income  communities. 

7.  §  1780.10(c)(l}— Recommend 
increasing  maximum  grant  percentage  to 
85  percent. 

Agency  response:  Agency  made  no 
change.  The  maximum  grant  is  limited 
by  law  to  75  percent. 

8.  §  1780.10(b)(3)— As  written,  this 
section  is  confusing.  Should  rephrase  to 
read:  "Pay  project  costs  when  other  loan 
funding  for  the  project  is  available  at 
reasonable  rates  and  terms." 

Agency  response:  The  Agency  made 
no  change.  This  is  a  limitation  on  when 
grant  funds  can  be  used.  The  proposed 
language  would  prohibit  a  grant  being 
made  when  the  interest  rate  or  length  of 
repayment  are  not  in  line  with  those 
received  by  other  communities  with 
similar  economic  conditions. 

1 780. 1 1    Service  area  requirements. 

1.  §1780. 11  (a)(2)— Recommend  that 
this  paragraph  be  deleted.  System 
officials  should  make  decisions 
regarding  areas  to  serve  based  on 
financial,  environmental,  and  design 
factors. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  agrees  that  in 
installing  a  facility  the  decisions 
regarding  areas  to  be  served  should  be 
based  on  financial,  environmental,  and 
design  factors.  This  paragraph  allows 
the  decisions  regarding  areas  to  be 
served  to  be  based  on  these  factors. 

1 780. 1 3    Rates  and  terms. 

1.  §  1780.13(d>— There  are  currently 
four  weekly  Bond  Buyer  indices  used  to 
measure  interest  rates.  This  section 
needs  to  specifically  identify  which 
index  is  used. 

Agency  response:  The  Agency  agrees 
and  has  made  the  change. 

2.  §  1780.13(e)  Add  a  new  paragraph 
(4)  to  read  as  follows:  "Principal  and 
interest  may  be  deferred  in  whole  or  in 
part  for  a  period  not  to  exceed  36 
months  prior  to  the  date  of  the  first 
installment  due.  This  would  be  only  in 
those  cases  where  the  development  of 
the  water  source  and  treatment  facility 
or  sanitary  treatment  facilities  are 
needed  prior  to  the  water  or  sewer  being 
available  to  the  rural  users." 

Agency  response:  The  Agency  has  not 
made  this  change.  The  regulations  allow 
for  deferment  of  principal  and  loan 
funds  can  be  used  to  pay  interest.  By 
putting  these  together  the  same  purpose 


can  be  accomplished  as  the  suggested 
change. 

1780.14    Security. 

1.  §  1780.14(c)— Recommend  that  the 
parity  security  requirement  be  deleted. 

Agency  response:  The  Agency  did  not 
make  this  change.  Eliminating  the  parity 
security  requirement  would  not 
adequately  protect  the  security  interest 
of  the  Government.  The  Agency  should 
be  in  a  "parity"  security  position  with 
other  lenders  when  jointly  financing  a 
project.  If  the  project  is  financially 
sound,  there  is  no  problem  with  the 
parity  requirement.  The  government 
should  not  guarantee  other  lenders 
loans  by  taking  junior  lien  positions 
when  jointly  funded  projects  are 
developed. 

1 780. 1 7    Selection  priorities  and 
process. 

1.  §  1780.17(a)(1)— Reduce  population 
from  1,000  to  500  and  add  5  points. 

Agency  response:  The  Agency  agrees 
to  make  part  of  the  suggested  change. 
The  Agency  agrees  to  change  the 
population  points  for  communities  with 
a  population  not  in  excess  of  1,000  to 
25  points.  The  Agency  did  not  reduce 
the  population  to  500.  Leaving  the 
breaking  point  at  1,000  or  less  will  give 
balance  between  financial  feasibility 
and  population  priority. 

2.  §  1780.17(b>— The  points  for 
"health"  should  equal  those  for 
"income."  Recommend  increasing 
points  in  §  1780.17(b)  (1)  and  (2)  to  30 
points  and  increasing  points  in 
§1780.17(b)(3)to20. 

Agency  response:  The  Agency  did  not 
make  this  change.  The  Agency  agrees 
that  the  protection  of  public  health  is  a 
high  priority.  However,  low  income 
communities  can  least  afford  to 
construct  the  infrastructure  that  is 
needed  to  improve  their  health.  By 
giving  more  priority  to  income  and 
equal  priority  to  small  populations  and 
health,  funds  can  be  directed  to 
conununities  with  the  greatest  need. 

3.  §  1780.17(b)— Recommends  that 
there  be  a  gradation  within  the  25  points 
allowed  for  health  priorities  for  severity 
of  health  hazard.  This  would  give  more 
points  to  the  greatest  health  hazards  and 
less  points  to  "lesser"  healA  issues. 

Agency  response:  The  Agency  did  not 
make  this  change.  The  health  priority 
pertaining  to  a  water  system  are 
required  by  the  Federal  statute  that 
authorizes  the  program.  This  would 
make  it  difficult  to  develop  an  equitable 
graduation  scale  within  the  healdi 
priority  points  for  each  category. 

4.  §  1780.17(b>-5hould  there  be 
health  priority  points  for  storm 
drainage? 


Agency  response:  The  Agency  did  not 
make  a  change.  There  could  be 
measurable  health  problems  associated 
with  a  storm  drainage  project,  the 
majority  are  safety  related.  Storm 
drainage  would  receive  priority  points 
imder  other  categories,  but  would  not 
rank  as  high  as  a  drinking  water  or 
sewer  project  that  directly  corrects  a 
health  problem. 

5.  §  1780.17(c)— Change  heading  to 
"Median  Household  Income."  Also, 
word  "household"  should  be  in  (c)(1). 

Agency  response:  Agency  made  the 
change. 

6.  §  1780.17(f>-Delete  the  phase 
"exceeding  20%  of  the  development 
cost  at  time  of  loan  or  grant  approval 
or."  Placing  an  arbitrary  limit  would 
further  compound  the  problem  at  hand 
and  would  hinder  the  resolution  of  the 
funding  problem. 

Agency  response:  The  Agency  made 
no  change.  Project  cost  overruns  that 
exceed  20  percent  should  not  be  given 
priority  for  receiving  additional  funding 
from  the  Agency.  The  Agency  is  trying 
to  reduce  funds  that  go  into  project  cost 
overruns  and  by  reducing  the  funding 
priority  is  one  way  this  can  be 
accomplished. 

1 780. 1 8    Public  information . 

1.  S  1780.18(a)— The  publishing  of  a 
notice  of  intent  to  file  an  application  is 
nothing  but  extra  cost  to  the  applicant 

Agency  res[>onse:  The  Agency  made 
no  change.  This  is  a  requirement  of  the 
1996  Farm  Bill. 

2.  §  1780.18(a) — Should  increase  the 
notice  of  intent  from  60  days  to  180 
days. 

Agency  response:  The  Agency  made 
no  change.  This  60  day  requirement  was 
part  of  the  1996  Farm  Bill. 

3.  §  1 780. 18(a>— Recommend  allowing 
alternative  means  of  notifying  public 
such  as  fliers  or  mailers  in  siaall 
communities. 

Agency  response:  The  Agency  has  not 
made  the  changed.  The  1996  Farm  Bill 
requires  that  the  notice  of  intent  to  file 
a  application  be  published  in  a  general 
circulation  newspaper. 

4.  §  1780.18(b)— Recommend  giving 
applicant's  the  option  to  hold  the  public 
meeting  prior  to  the  application 
submittal.  E)elete  "after  the  application 
is  filed  and"  add  "The  public  meeting 
must  be  held  not  later  than  loan  or  grant 
approval." 

Agency  response:  The  Agency  agrees 
to  this  change. 

5.  §  1780.18(b) — 2  commenters — 
Eliminate  the  requirement  for  a  public 
meeting. 

Agency  response:  The  Agency  made 
no  change.  It  is  extremely  important  that 
applicants  keep  the  general  public 
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inlormeLi  about  the  development  of  a 
proposed  project.  Support  from  the 
general  public  for  a  water  or  waste 
project  is  one  of  the  most  important 
ingredients  for  success. 

Subpart  B — Loan  and  Grant 
Application  Processing 

1780.31  General. 

1.  §  1780.31(d)— Change  "State 
Environmental  Coordinator"  to  State 
Environmental  Coordinator  or 
designee." 

Agency  response:  The  Agency  made 
no  change.  The  State  Environmental 
Coordinator  should  be  involved  in  the 
application  process  to  assure  that 
important  environmental  issues  are 
properly  addressed. 

1780.32  Timeframes  for  application 
processing. 

1.  §  1780.32(a) — 2  commenters — 
Revise  to  15  working  days  or  delete  the 
15  day  requirement  for  notifying 
applicants  that  application  is 
incomplete. 

Agency  response:  The  Agency  agrees 
and  has  made  this  change. 

1780.33  Application  requirements. 

1.  Should  continue  with 
preapplication  process — 14 
commenters — The  preapplication  allows 
determination  if  a  project  is  workable  in 
RUS's  view  before  spending  time  and 
money  on  formal  application.  This 
makes  the  overall  hinding  process  more 
workable  and  gives  time  needed  to 
explore  options  before  an  application  is 
formally  filed. 

Agency  response:  The  Agency  has 
considered  this  recommendation  and 
has  given  communities  another  option. 
If  a  community  wishes  to  know  if  they 
are  eligible  for  financial  assistance  they 
can  make  a  written  request  to  the 
Agency. 

2.  Eliminate  requiring  a  PER  and 
1940-20  at  initial  stage  of  application 
process. 

Agency  response:  The  Agency  did  not 
make  this  change.  The  Preliminary 
Engineering  Report  contains 
information  on  the  proposed  project  that 
the  Agency  must  have  at  this  stage  of 
the  application  process.  Form  RD  1940- 
20  provides  the  information  necessary 
for  the  Agency  to  start  the 
environmental  review  process  and  is 
needed  at  this  stage  of  the  application 
process. 

3.  §  1780.33(c)— 2  commenters— 
Should  delete  last  sentence  as  the 
completion  of  a  PER  is  covered  in 

§  1780.55  or  insert  "PER  guidelines  for 
water^  sanitary  sewer,  solid  waste,  and 
storm  drainage  are  available  &om  the 
agency." 


Agency  response:  The  Agency  agrees 
and  has  deleted  the  sentence. 

4.  §  1780.33(c)— Recommend  that 
RUS  provide  up  firont  funds  in  form  of 
a  loan  to  cover  cost  of  preliminary 
engineering  report  for  poorest 
communities. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  has  a  limited 
amount  of  loan  funds  available  and  uses 
these  funds  toward  the  total  project 
costs  rather  than  partial  up  front  costs. 
The  Agency  believes  that  it  is  important 
to  utilize  its  limited  funds  to  build 
projects,  rather  than  funding  a 
preliminary  engineering  report  for  a 
project  that  may  never  be  built. 

5.  §  1780.33(6— Delete  reference  to 
Form  RD  1940-20,  insert  "The  applicant 
will  consult  with  the  processing  office 
to  determine  the  appropriate 
environmental  information  that  should 
be  provided." 

Agency  response:  The  Agency  revised 
to  allow  applicant  to  provide 
comparable  information  without  using 
Form  RD  1940-20. 

6.  §  1780.33(h>— 2  commenters — 
Combine  all  certifications  into  one  form 
called  "General  Borrower  Certification." 
or  include  a  statement  (md  check  off  on 
the  application  indicating  that  these 
requirements  will  apply  and  allowing 
the  applicant  to  complete  such 
certificates  if  and  when  the  loan 
actually  closes. 

Agency  response:  The  Agency  made 
no  change.  However,  this  is  a  issue  that 
will  be  reviewed  in  the  future  to 
determine  what  can  be  done  in  this  area. 

1 780.35    Processing  office  review. 

1.  §  1780.35(b)(2)— Recommends  that 
a  actual  monthly  rate  ceilings  for  the 
poverty  and  intermediate  categories  be 
established. 

Agency  response:  The  Agency  made 
no  change.  While  an  actual  monthly  rate 
ceiling  might  work  for  a  small 
geographic  area  it  would  be  impossible 
to  establish  one  for  the  entire  United 
States  that  would  be  fair  to  all  areas. 
When  the  debt  service  portion  of  the 
annual  aser  costs  exceeds  the 
appropriate  percentage  of  median 
household  income,  the  Agency  can 
determine  the  grant  amount  based  on 
similar  system  cost. 

2.  §  1780.35(b)(2)— Recommend  that 
the  relationship  to  total  debt  service  and 
the  project  O&M  cost  be  considered  in 
determining  grant  eligibility. 

Agency  response:  Tne  Agency  made 
no  change.  The  relationship  between 
median  household  income  and  debt 
service  is  used  because  grant  funds  can 
only  be  used  to  reduce  the  debt. 
However,  the  similar  system  cost 
method  used  in  (b)(3)  does  take  into 


consideration  other  user  costs  in 
determining  the  grant  amount. 

1 780.39    Application  processing. 

1.  §  1780.39(a)— hi  first  sentence 
remove  "and  after  the  applicant  selects 
its  professional  and  technical 
representative." 

Agency  response:  The  Agency  agrees 
and  made  the  change. 

2.  §  1780.39(b)(l^-27  commenters— 
Request  for  proposals  should  be  deleted. 
Could  cause  potential  conflicts  and 
drive  cost  up.  Applicants  should  be 
allowed  to  choose  the  engineer  based  on 
knowledge  and  experience. 

Agency  response:  The  Agency  has  not 
deleted  this  requirement.  This  is  a 
requirement  of  the  1996  Farm  Bill  and 
must  be  complied  with.  However,  the 
Agency  has  revised  to  make  it  clear  that 
the  selection  of  the  engineer  to  develop 
the  preliminary  engineering  report  is 
not  subject  to  this  requirement.  Also, 
clarified  is  that  the  selection  of 
engineering  services  should  be  on  the 
basis  of  all  relevant  factors. 

3.  §  1780.39(b)(1)— 4  commenters— 
When  applicants  hire  outside  engineers, 
the  selection  of  an  engineer  for  a  project 
design  shall  be  conducted  pursuant  to 
state  procurement  laws  or  in  the 
absence  thereof,  pursuant  to  the  Federal 
Brooks  Act,  Public  Law  92-582. 

Agency  response:  The  Agency  revised 
the  paragraph  to  reflect  state  statutes  or 
local  requirements.  The  Brooks  Act  only 
applies  to  Federal  procurement  and 
construction.  This  act  would  not  apply 
because  the  Federal  government  is  not 
selecting  the  engineer.  Revised  rule  to 
reflect  that  the  owner  may  procure 
engineering  services  in  accordance  with 
applicable  state  laws  providing  the 
procurement  meets  the  intent  of  this 
section. 

4.  §  1780.39(b)(1)— 4  commenters— 
Request  for  proposals  should  be 
required  for  all  engineering  services  not 
only  project  design.  Delete  phase  "for 
project  design." 

Agency  response:  The  Agency  revised 
to  make  this  optional,  but  not  a 
requirement.  It  should  be  left  up  to  the 
applicant  to  make  this  decision  and  not 
made  mandatory  by  the  Agency. 

5.  §  1780.39(b)(1)— Change  all 
references  to  request  for  proposal  to 
"Request  For  Qualifications  and/or 
Request  for  Proposal  or  add  a  definition 
for  Request  For  Proposal  that  includes 
qualification  and  request  for  engineering 
services. 

Agency  response:  The  Agency  has 
revised  the  selection  of  engineering 
services  to  reflect  all  relevant  factors. 

6.  §  1780.39(b)(1)— Consider  moving 
to  §  1780.54  and  clarify  how  engineers 
are  to  be  selected  in  (1). 
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Agency  response:  The  Agency  did  not 
make  this  change.  The  section  was 
revised  to  clarify  how  engineers  are  to 
be  selected.  This  section  pertains  to  all 
professional  services  and  contracts 
related  to  the  facility  and  the  Agency 
believes  that  this  is  the  best  place  to 
address  engineering  services. 

7.  §  1780.39(b)(1)— Suggest  that  the 
regulation  make  provision  to  allow  an 
"ongoing"  contract  or  relationship  with 
a  community  to  continue  without  a  new 
selection  procedure. 

Agency  response:  The  Agency  made 
no  change.  The  1996  Farm  Bill  requires 
that  whan  project  design  is  procured 
separately,  the  selection  of  the  engineer 
shall  be  done  by  a  request  for  proposal. 

8.  §  1780.39(b)(1)— The  rule  is  silent 
on  the  procurement  of  engineering 
services  for  the  pleuming  phase  of  a 
project. 

Agency  response:  The  Agency  has 
revised  the  rule  to  require  applicants  to 
publicly  announce  all  requirements  for 
engineering  services. 

9.  §  1780.39(b)(1)— 2  commenters— 
Should  be  made  clear  that  if  engineer 
has  already  been  selected  through  an 
RFP  then  the  process  does  not  have  to 
be  repeated  for  design  phase. 

Agency  response:  The  Agency  agrees 
that  only  one  public  announcement 
covering  requirements  for  engineering 
services  is  necessary  for  a  project.  The 
revision  will  allow  for  this  situation. 

10.  §1780.39(b)(l}— Ifaprojectis 
funded  in  phases,  would  an  RFP  have 
to  be  done  for  each  phase?  When  can 
noncompetitive  negotiations  be  utilized 
for  engineering  services? 

Agency  response:  If  a  project  has  been 
divided  into  phases  and  the 
procurement  of  engineering  services 
covering  all  phases  has  been  done  in 
accordance  with  Agency  requirements, 
the  process  would  not  have  to  be 
repeated  as  each  phase  is  constructed. 
Noncompetitive  negotiations  could  be 
utilized  for  the  planning  and 
preliminary  engineering  work  done  on  a 
project  after  the  applicant  pubUcly 
announces  all  requirements  for 
engineering  services. 

11.  §  1780.39(b)(1)— Honor 
agreements  for  engineering  services 
entered  into  prior  to  submitting  an 
application. 

Agency  response:  The  Agency  made 
no  change.  If  engineering  services  were 
selected  in  accordance  with  Agency 
requirements,  then  the  process  would 
not  have  to  be  repeated. 

12.  §  1780.39(c)(2)— What  is 
"meaningful  user  cash  contributions?" 

Agency  response:  To  clarify  the  intent 
of  this  paragraph,  the  Agency  has 
changed  the  word  "meaningful"  to 
"new."  This  should  make  it  clear  that 


only  users  not  presenUy  receiving 
service  will  be  required  to  make  an  up 
front  cash  payment  to  indicate  interest 
in  receiving  service  when  it  becomes 
available. 

13.  §  1780.39(e)(2)— Divide  into  two 
paragraphs  by  adding  a  (e)(3)  to  read  as 
follows  and  deleting  reference  to 
maintenance,  extensions,  etc.  in  (e)(2): 
Facility  Maintenance  Reserve. 
Additional  reserves  will  need  to  be 
established  for  emergency  maintenance, 
improvements  to  facilities,  replacement 
of  short-lived  assets  and  other  restricted 
reserves  as  deemed  necessary  by  the 
governing  body  and  lender. 

Agency  response:  The  Agency  made 
no  change.  The  rule  would  allow  for  the 
establishment  of  debt  service  reserve 
and  a  facility  maintenance  reserve.  The 
amount  of  funds  that  would  be  placed 
in  the  reserve  accounts  would  be 
determined  by  the  applicant  and  the 
Agency.  The  one- tenth  of  an  average 
annual  loan  installment  is  the  minimum 
requirement  and  the  requirement  could 
be  larger. 

14.  §  1780.39(e)(2)— 2  conmienters— 
Recommend  that  the  reserve  be  fully 
funded  over  the  first  10  years  of  the  loan 
and  not  over  the  life  of  the  loan. 

Agency  response:  Agency  made  no 
change.  It  is  important  that  borrowers 
maintain  adequate  reserves  to  cover 
unexpected  short-falls  of  revenue  and  to 
adequately  maintain  their  systems. 

15.  §  1780.39(f)— Delete  last  sentence 
in  (f),  and  all  of  (1)  and  (2). 

Agency  response:  The  Agency  has 
made  a  revision  to  clarify,  but  did  not 
delete  the  sentence. 

16.  §  1780.39(g)(3)— Should  require 
fidelity  bond  coverage  be  specifically  for 
RUS  funded  project. 

Agency  response:  It  is  not  necessary 
that  a  fidelity  or  employee  dishonesty 
bond  cover  only  the  RUS  funded 
project.  However,  the  amount  of  fidelity 
or  employee  dishonesty  bond  coverage 
must  be  enough  to  cover  not  only  RUS 
requirements,  but  other  claims  that 
could  be  made  on  the  bond. 

17.  §  1780.39(i)— Should  be  allowed 
to  issue  a  Letter  of  Conditions  when 
funds  are  not  available  or  at  least  some 
percentage. 

Agency  response:  The  Agency  made 
no  change.  Letter  of  Conditions  are 
taken  by  the  general  public  to  mean  a 
commitment  has  been  made  by  the 
Agency  to  fund  a  project.  By  not  issuing 
a  Letter  of  Conditions  until  funds  are 
available  for  a  project,  problems 
associated  with  an  applicant  thinking 
that  funds  are  available  when  in  fact 
they  are  not  can  be  avoided. 


1 780.44  Actions  prior  to  loan  or  grant 
closing  or  start  of  construction, 
whichever  occurs  first. 

1.  §  1780.44(e>— Allow  deobligation  of 
funds  in  the  same  percentage  as  funds 
were  obligated. 

Agency  response:  The  Agency  did  not 
make  this  change.  The  amount  of 
deobligated  funds  is  based  on  an 
reassessment  of  the  need  for  grant  funds 
to  achieve  a  reasonable  user  rate. 
Deobligation  of  funds  based  on 
percentage  of  funds  obligated  could 
result  in  an  applicant  receiving  more 
grant  funds  than  needed  to  have 
reasonable  user  rates.  With  the  limited 
amount  of  grant  funds  that  the  Agency 
has  available,  the  funds  must  be 
stretched  as  far  as  fjossible  in  order  to 
serve  the  maximum  number  of 
communities  who  need  funds  to 
construct  projects. 

2.  §  1780.44(e) — Provide  an  incentive 
for  communities  to  save  money  by 
applying  savings  against  the  loan  first 
rather  than  grant. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  believes  that  the 
best  approach  is  to  work  with 
communities  early  in  the  process  to 
reduce  the  project  costs.  (Dnce  the 
Agency  has  committed  funds  to  a 
community  to  construct  a  project,  both 
parties  have  agreed  on  an  amount  of 
loan  that  can  be  repaid.  Any  reduction 
in  the  loan  amount  at  this  point  could 
result  in  the  community  receiving  more 
grant  funds  than  needed  in  order  to 
have  reasonable  user  rates. 

3.  §  1780.44(e) — Recommend  waiting 
until  completion  of  construction  before 
deobligating  any  unused  funds. 

Agency  response:  The  Agency  made 
no  change.  All  construction  projects 
have  contingency  funds  set  aside  to 
cover  unanticipated  expenses  during 
construction.  Therefore,  funds  that  are 
not  needed  for  project  costs  should  be 
deobligated  and  made  available  to 
another  community. 

1 780.45  Loan  and  grant  closing  and 
delivery  of  funds. 

1.  §  1780.45(f)(1)— Revise  to  allow 
remaining  funds  to  be  used  by  a 
community  to  improve  its  existing 
system. 

Agency  response:  The  Agency  made  a 
change.  The  language  was  broadened  to 
allow  use  of  Agency  funds  not  needed 
for  the  project  to  be  used  for  the  facility 
being  financed.  Any  improvements 
must  not  result  in  major  changes  to  the 
applicant's  facility.  For  example,  if  RUS 
funds  were  used  to  construct  a  water 
project,  then  RUS  funds  that  remain 
after  completion  could  be  used  for  any 
RUS  eligible  purpose  on  the  applicant's 
whole  water  system. 
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2.  §  1780.45(f)(3>— Delete  the 
requirement  to  notify  the  attorney  and 
engineer  when  hinds  are  deobligated. 

Agency  response:  The  Agency  did  not 
make  this  change.  Many  of  the 
engineer's  or  attorney's  are  helping  the 
applicant  with  completion  of  a  project. 
It  is  important  that  all  interested  parties 
be  notified  before  funds  are  canceled. 

1 780.49    Rural  or  Native  Alaskan 
villages. 

1.  §  1780.49(c)(4)— Revise  to  allow  use 
of  federal  and  non-federal  sources  of 
funds. 

Agency  response:  The  Agency  made 
no  change.  The  law  that  authorizes  the 
funds  for  rural  or  native  Alaskan 
villages  requires  that  the  matching 
funds  be  non-federal  funds. 

2.  §  1780.49(f)(1)— Revise  to  authorize 
projects  of  Alaska  Area  Native  Health 
Service. 

Agency  response:  The  Agency  made 
no  change.  In  order  to  assure  that  the 
projects  are  properly  constructed  the 
Agency  will  continue  to  restrict  the 
waiver  of  construction  requirements 
contained  in  this  subpart  to  projects  that 
are  jointly  funded  with  the  State  of 
Alaska. 

3.  Should  contain  a  specific  reference 
that  solid  waste  disposal  projects  are 
eligible  grant  purposes. 

Agency  Response:  The  Agency  made 
no  change.  The  Agency  considers  solid 
waste  disposal  to  be  included  in  waste 
disposal  services  authorized  by  this 
paragraph. 

Subpart  C — Planning.  Designing, 
Bidding,  Contracting,  Constructing  and 
Inspections 

1 780.54    Technical  services. 

1.  Consider  including  Architects  in 
this  section  as  they  are  sometimes 
involved  in  water  and  waste  projects. 

Agency  response:  The  Agency  agrees 
and  made  change. 

2.  Does  "in  house"  mean  one  on  the 
applicant's  staff  or  one  under  previous 
contract  with  applicant  or  both? 

Agency  response:  "in  house"  means 
one  on  the  applicant's  staff. 

1 780. 5  7    Design  policies. 

1.  §  1780.57(c)— Recommend 
encouraging  the  procurement  of 
environmentally  preferable  products 
and  services. 

Agency  response:  The  Agency  revised 
to  reflect  both  energy-efficient  and 
environmentally-sound  products  and 
services. 

2.  §  1780.57(b)— Delete  words  "or 
reside."  Do  not  construct  occupied 
dwellings. 

Agency  response:  The  Agency  made 
the  change. 


3.  §  1780.57(h)— Delete  the  wording 
"Agency  determines." 

Agency  response:  The  Agency  made 
no  change.  This  language  is  required  by 
the  1996  Farm  Bill. 

1 780. 6  7    Performing  construction . 

1 .  Recommend  design  build  and 
construction  management  that  is  in 
existing  regulations  be  added  as  an 
option. 

Agency  response:  Agency  has  made 
no  change.  The  proposed  language 
would  not  exclude  design  build  and 
construction  management. 

2.  Strengthen  language  by  inserting 
"using  their  own  personnel  or 
designated,  qualified,  and  supervised 
volunteers." 

Agency  response:  The  Agency  did  not 
make  this  change.  This  section  does  not 
prohibit  use  of  volunteers  in  addition  to 
an  applicant's  own  personnel. 

1 780. 70    Owner's  procurement 
regulations. 

1.  §  1780.70(b) — Recommend  deleting 
the  word  "comprehensive"  or  the  entire 
last  two  sentences. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  cannot  make 
this  change  as  it  is  required  by  law. 

1 780. 72    Procurement  methods. 

1.  §  1780.72 — 2  commenters — 
Recommend  that  design/build  be  added 
to  section  as  an  option  for  procurement. 

Agency  response:  The  Agency  made 
no  change.  The  proposed  language 
would  allow  design  build  as  a 
construction  option. 

2.  §  1780.72(a) — The  requirements  in 
1780.75(b)  and  (d)  should  be  included 
for  any  small  purchase  over  $10,000. 

Agency  response:  The  Agency  made 
no  change.  The  provision  for 
termination  and  equal  emplojrment 
opportunity  would  apply  to  any 
contract  exceeding  $10,000.  The  type  of 
procurement  would  not  influence  this 
requirement. 

3.  §  1780.72(a)— What  does  the  phrase 
"costing  in  the  aggregate  not  more  than 
$100,000 "  mean? 

Agency  response:  The  phrase  "costing 
in  the  aggregate  not  more  than 
$100,000"  means  the  total  dollar 
amount  of  an  item  or  product  that  is 
being  purchased  for  a  project.  For 
example,  a  water  system  could  utilize 
the  small  purchase  procedures  to 
procure  $90,000  for  water  meters  and 
$20,000  for  equipment.  In  this  example, 
each  item  procured  was  under  $100,000, 
but  the  total  was  over  $100,000. 

4.  §  1780.72(a)  and  §  1780.72(d)(6)— 
Recommend  deleting  small  purchase 
and  using  noncompetitive  negotiation  in 
its  place. 


Agency  response:  The  Agency  did  not 
make  this  change.  While  these  two 
procurement  methods  are  similar  each 
has  its  place  in  the  construction  of  water 
and  waste  projects. 

5.  §  1780.72(c) — 6  commenters— 
Delete  the  competitive  negotiation  for 
engineering  services. 

Agency  response:  The  Agency  has  not 
deleted  this  requirement.  This  is  a 
requirement  of  the  1996  Farm  Bill  and 
must  be  complied  with.  The 
requirement  has  been  clarified  to  reflect 
that  the  selection  of  engineering  services 
should  be  on  the  basis  of  all  relative 
factors.  The  Agency  moved  the  selection 
of  engineering  services  to 
§  1780.39(b)(1). 

6.  §  1780.72(c) — 2  commenters — 
Certain  States  have  enacted  legislation 
that  specifically  prohibits  State  and 
Local  Agencies  from  seeking  formal  or 
informal  submission  of  verbal  or  written 
estimates  of  costs  or  price  proposals. 
The  rule  should  be  amended  to  delete 
any  and  all  provisions  that  require  or 
allow  the  use  of  cost  or  price  as  a 
consideration  in  the  selection  of  a 
design  professional. 

Agency  response:  The  Agency  made  a 
change  by  revising  §  1780.39(b)(1)  and 
deleting  engineering  procurement  from 
this  section. 

7.  §  1780.72(c) — 2  commenters — 
Should  revise  to  require  only  one 
competitive  negotiation  procedure 
which  should  be  at  the  "Step  I"  phase 
and  not  wait  until  the  design  phase. 
Allow  credit  to  those  applicants  that  can 
properly  document  that  their  engineer 
selection  in  Step  I  of  a  project  was  in 
conformance  with  competitive 
negotiation  and  would  not  have  to  be 
repeated  at  the  "design  phase." 

Agency  response:  The  Agency  agrees 
that  only  one  public  announcement 
covering  requirements  for  engineering 
services  is  necessary  for  a  project.  The 
revision  to  §  1780.39(b)(1)  will  allow  for 
this  situation. 

8.  §  1780.72(c) — Revise  by  removing 
reference  to  obtaining  proposals  from 
other  sources. 

Agency  response:  Agency  made  no 
change.  'The  procurement  of  engineering 
services  was  moved  to  §  1780.39fb)(l). 

9.  §  1780.72(c)— Delete  reference  to 
engineering  services,  implies 
competitive  negotiations  can  only  be 
used  for  engineering  services. 

Agency  response:  Agency  made  the 
change.  "The  procurement  of  engineering 
services  was  moved  to  §  1780.39(b)(1). 

10.  §  1780.72(c)— Should  clarify  that 
the  applicant  could  select  an  engineer 
through  the  noncompetitive  process  to 
perform  the  PER  and  assist  in  the 
production  of  the  application. 
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Agency  response;  Agency  revised  the 
procurement  of  engineering  services  in 
§  1780.39(b)(1)  to  clarify  this  issue. 

11.  §  1780.72(c)(2)— 3  commenters— 
Modify  by  deleting  references  to  price  or 
cost  for  obtaining  engineering  services. 
The  significant  evaluation  factors  to  be 
based  on  a  firm's  professional' 
qualifications,  specialized  experience, 
technical  competence  and  so  forth. 

Agency  response:  The  Agency  made  a 
change  by  removing  reference  to  cost  or 
price  as  a  consideration  in 
§  1780.39(b)(1). 

12.  §  1780.72(c)(5)— Delete  the  word 
"other"  before  "professional  services." 
This  will  clarify  that  competitive 
negotiations  is  an  acceptable  method  of 
procurement  for  any  professional 
service. 

Agency  response:  Agency  removed  all 
references  to  prociu'ement  of 
professional  service  from  §  1780.72(c) 
and  moved  to  §  1780.39(b)(1). 
§  1780.39(b)(1)  contains  all  prociu^ment 
requirements  for  engineering  and 
architectural  services. 

13.  §  1780.72(d)(5)— Delete  word 
"design"  so  that  it  covers  all 
engineering  services. 

Agency  response:  Agency  removed  all 
references  to  procurement  of 
professional  service  from  §  1780.72(c) 
and  moved  to  §  1780.39(b)(1). 

§  1780.39(b)(1)  contains  all 
procurement  requirements  for 
engineering  and  architectiual  services. 

1 780. 75    Contract  provisions. 

1.  §  1780.75(a)— Should  be  made  clear 
that  liquidated  damages  only  applies  to 
construction  contracts. 

Agency  response:  The  Agency  made 
the  change. 

2.  §  1780.75(c)— Change  "be  legally 
doing  business  in  the  State  where  the 
facility  is  located"  to  "the  sxu«ty  must 
be  listed  in  the  Treasury  Circular  570  as 
amended  as  having  a  license  to  do 
business  in  the  State  where  the  facility 
is  located." 

Agency  response:  The  Agency  made 
the  change. 

3.  §  1780.75  (b)  and  (f)— Reconunend 
raising  the  $10,000  to  $100,000. 

Agency  response:  The  Agency  did  not 
make  this  change.  It  is  important  to  have 
a  termination  clause  in  contracts.  The 
$10,000  cut  off  point  for  this 
requirement  is  as  high  as  it  should  be  to 
adequately  protect  the  owner.  The  equal 
employment  provision  is  required  by 
other  Federal  regulations. 

4.  §  1 780. 75 (c>— Recommend 
retaining  U.S.  Government  as  co-obligee 
on  payment  and  performance  bonds. 

Agency  response:  The  Agency  made 
no  change.  The  Agency  is  not  a  party  to 
the  contract  and  should  not  be  included 
on  any  payment  or  performance  bond. 


5.  §  1780.75(j) — Recommend  adding 
the  ability  to  modify  the  retainage 
amount  to  match  other  funding  source 
requirements  on  jointly  funded  projects. 

Agency  response:  The  Agency  made 
no  change.  Five  percent  retainage  is  the 
minimum  amount  that  should  be 
withheld  to  assure  that  construction  is 
completed  in  a  satisfactorily  and  timely 
manner.  The  regulations  would  allow 
for  more  than  5  percent,  if  required  by 
other  funding  sources. 

6.  §  1780.75(j) — Five  percent  retainage 
on  approved  partial  pay  estimates  is  too 
low.  Leave  at  10  percent. 

Agency  response:  The  Agency  made 
no  change.  The  5  percent  retainage  is  in 
line  with  the  industry  standard.  Also, 
the  funds  retained  will  be  held  until  the 
project  is  substantially  completed  and 
accepted  by  the  owner. 

1 780. 76    Contract  administration . 

1.  §  1780.76(c)— Should  be  clearly 
stated  that  the  Agency,  not  the  project 
engineer,  have  sole  authority  to  grant  or 
refuse  the  owner's  request  for  a 
particular  independent  resident 
inspector. 

Agency  response:  The  Agency  agrees 
and  has  revised. 

2.  §  1780.76(d)— Add  at  end  of  last 
sentence  "or  similar  form  approved  by 
the  Agency." 

Agency  response:  The  Agency  made 
the  change. 

List  of  Subjects 

7  CFR  Parts  1775.  1777.  1778,  1780  and 
1781 

Business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs — housing  and 
community  development.  Reporting  and 
recordkeeping  requirements,  Rural 
areas.  Waste  treatment  and  disposal. 
Water  supply.  Watersheds. 

7  CFR  Part  1901 

Civil  rights.  Fair  housing,  Riual  areas. 

7  CFR  Part  1940 

Agriculture,  Grant  programs — housing 
and  commimity  development,  Loan 
programs — agriculture.  Rural  areas. 

7  CFR  Parts  1942  and  4284 

Business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Soil  conservation.  Waste 
treatment  and  disposal.  Water  supply. 

7  CFR  Part  1951 

Accounting,  Grant  programs — housing 
and  community  development.  Reporting 


and  recordkeeping  requirements,  Riual 
areas. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
agriculture,  Rural  areas. 

Therefore,  RUS  amends  chapters 
XVn,  XVm  and  XLII,  Utle  7,  Code  of 
Federal  Regulations  as  follows: 

Part  1942,  Subpart  J— {Redesignated  as 
Part  1775  and  Revised] 

1.  Subpart  J  of  7  CFR  part  1942  is 
redesignated  as  7  CFR  part  1775  and  is 
revised  to  read  as  follows: 

PART  1775— TECHNICAL 
ASSISTANCE  AND  TRAINING  GRANTS 


Sec. 

1775.1 

General. 

1775.2 

[Reserved] 

1775.3 

Objectives. 

1775.4 

Definitions. 

1775.5 

Source  of  funds. 

1775.6 

Allocation  of  funds. 

1775.7 

Eligibility. 

1775.8 

Purpose. 

1775.9 

[Reserved] 

1775.10 

Limitations. 

1775.11 

Equal  opportunity  requirements. 

1775.12 

Environmental  requirements. 

1775.13 

Preapplications. 

1775.14 

Priority. 

1775.15 

[Reserved] 

1775.16 

Application  processing. 

1775.17 

[Reserved] 

1775.18    Grant  approval  and  obligation  of 

1775.19 

Fidelity  bond. 

1775.20-11775.21  (Reserved) 

1775.22 

Fund  disbursement. 

1775.23 

Grant  cancellation  or  major 

changes. 

1775.24 

Reporting. 

1775.25 

Audit 

1775.26 

Grant  Agreement 

1775.27 

Grant  servicing. 

1775.28 

Delegation  of  authority. 

1775.29-1775.99     IReservedj 

1775.10C 

1    OMB  control  numlier. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989: 16 

U.S.C.  1005. 

§1775.1 

Ganaral. 

This  part  sets  forth  the  policies  and 
procedures  for  making  Technical 
Assistance  grants.  Grants  for  technical 
assistance  and  training  for  water  and 
waste  disposal  facilities  are  authorized 
under  section  306(a)(16)(A)  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  (CONACT),  (7  U.S.C. 
1926(a)),  as  amended.  Grants  for  solid 
waste  management  are  authorized  under 
Section  310B  of  the  CONACT,  (7  U.S.C 
1932),  as  amended.  Any  processing  or 
servicing  activity  conducted  pursuant  to 
this  part  involving  authorized  assistance 
to  Agency  employees,  members  of  their 
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families,  known  clo^e  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  title.  Applicants  for 
this  assistance  are  required  to  identify 
any  known  relationship  or  association 
with  an  Agency  employee. 

S  1775.2    [RM«rvwq 

§1775.3    ObjacttvM. 

(a)  The  objectives  of  the  Technical 
Assistance  and  Training  Grant  Program 
are  to: 

(1)  Identify  and  evaluate  solutions  to 
water  and  waste  disposal  problems  in 
rural  areas. 

(2)  Assist  applicants  in  preparing 
applications  for  water  and  waste  grants 
made  in  accordance  with  part  1780  of 
this  chapter. 

(3)  Improve  operation  and 
maintenance  of  existing  water  and  waste 
disposal  facilities  in  rural  areas. 

(b)  The  objectives  of  the  Solid  Waste 
Management  Grant  Program  are  to: 

(1)  Reduce  or  eliminate  pollution  of 
water  resources. 

(2)  Improve  planning  and 
management  of  solid  waste  sites. 

f  1775.4    Deflnttions. 

Association.  An  entify,  including  a 
small  city  or  town,  that  is  eligible  for 
Rural  Utilities  Service  (RUS)  water  and 
waste  financial  assistance  in  accordance 
with  §  1780.7  of  this  chapter. 

Grantee.  An  entity  with  whom  The 
Agency  has  entered  into  a  grant 
agreement  under  this  program  to 
provide  technical  assistance  and/or 
training  to  associations  as  defined  in 
this  section. 

Low  income.  Median  household 
income  below  the  poverfy  line  for  a 
family  of  four  as  defined  in  Section 
673(2)  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902(2)),  or  below 
80  percent  of  the  Statewide 
nonmetropolitan  median  household 
income. 

Regional.  For  purposes  of  the  Solid 
Waste  Management  grant  program,  as 
implemented  through  this  part,  regional 
is  defined  as  any  multi-jurisdictional 
area  including  multi-State  or  any  multi- 
jurisdictional  area  within  a  State. 

Rural  area.  For  water  and  waste 
disposal  facilities  the  terms  "rural"  or 
"rural  area  '  will  not  include  any  area  in 
a  cify  or  town  with  population  in  excess 
of  10,000  inhabitants  according  to  the 
latest  decennial  census  of  the  United 
States. 

State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Western  Pacific  Territories,  Marshall 
Islands.  Federated  States  of  Micronesia, 
Republic  of  Palau,  and  the  U.S.  Virgin 
Islands. 


§  1 775.5    Source  of  funds. 

Technical  Assistance  and  Training 
grants  awarded  will  be  made  from  not 
less  than  one  (1)  percent  or,  at  the 
discretion  of  the  Agency  Administrator, 
not  more  than  three  (3)  percaut  of  any 
appropriations  for  grants  under  Section 
306(a)(2)  of  the  CONACT.  (7  U.S.C. 
1926(a)).  Technical  Assistance  and 
Training  grant  funds  not  obligated  by 
September  1  of  each  fiscal  year  will  be 
used  for  water  and  waste  grants  made  in 
accordance  with  part  1780  of  this 
chapter.  This  section  does  not  apply  to 
Solid  Waste  Management  grants. 

f  1775.6    AHocatlon  of  funds. 

Control  of  Technical  Assistance  and 
Training  grant  and  Solid  Waste 
Management  grant  funds  will  be 
retained  in  the  National  office  and 
allocated  on  a  project  case  basis.  These 
funds  are  not  available  for  obligation  by 
States. 

§1775.7    EliglbUity. 

(a)  Entities  eligible  for  Technical 
Assistance  and  Training  (TAT)  grants 
are  private  nonprofit  organizations  that 
have  been  granted  tax  exempt  status  by 
the  Internal  Revenue  Service  (IRS)  of  the 
United  States. 

(b)  Entities  eligible  for  Solid  Waste 
Management  (SWM)  grants  are 
nonprofit  organizations,  including: 

(1)  Private  nonprofit  organizations 
that  have  been  granted  tax  exempt  status 
by  the  IRS:  and 

(2)  Public  bodies  including  local 
governmental-based  multi-jurisdictional 
organizations. 

(c)  Applicants  for  either  TAT  or  SWM 
grants  must  also  have  the  proven  abilify, 
background,  experience,  legal  authority, 
and  actual  capacity  to  provide  technical 
assistance  and/or  training  on  a  regional 
basis  to  associations  as  provided  in 
§1775.3. 

§  1775.8    Purpose. 

(a)  Technical  Assistance  and/or 
Training  Grants  may  be  used  to: 

(1)  Identify  and  evaluate  solutions  to 
water  problems  of  associations  in  rural 
areas  relating  to: 

(i)  Source, 
(ii)  Storage, 
(iii)  Treatment, 
(iv)  Distribution. 

(2)  Identify  and  evaluate  solutions  to 
waste  problems  of  associations  in  rural 
areas  relating  to: 

(i)  Collection, 
(ii)  Treatment, 
(iii)  Disposal. 

(3)  Assist  associations  that  have  filed 
a  preapplication  with  the  Agency  in  the 
preparation  of  water  and/or  waste  loan 
and/or  grant  applications. 


(4)  Provide  training  to  association 
personnel  that  will  improve  the 
management,  operation  and 
maintenance  of  water  and  waste 
disposal  facilities. 

(5)  To  pay  the  expenses  associated 
with  providing  the  technical  assistance 
and/or  training  authorized  in 
paragraphs  (a)  (1)  through  (4)  of  this 
section. 

(b)  Solid  Waste  Management  grants 
may  be  used  to: 

(1)  Evaluate  current  landfill 
conditions  to  determine  threats  to  water 
resources. 

(2)  Provide  technical  assistance  and/ 
or  training  to  enhance  operator  skills  in 
the  maintenance  and  operation  of  active 
landfills. 

(3)  Provide  technical  assistance  and/ 
or  training  to  help  communities  reduce 
the  solid  waste  stream. 

(4)  Provide  technical  assistance  and/ 
or  training  for  operators  of  landfills 
which  are  closed  or  will  be  closed  in  the 
near  futiu«  with  the  development/ 
implementation  of  closure  plans,  future 
land  use  plans,  safety  and  maintenance 
planning,  and  closure  scheduling  within 
permit  requirements. 

§1775.9    [Reserved] 

§1775.10    UmHatlons. 
Grant  funds  may  not  be  used  to: 

(a)  Recruit  applications  for  the 
Agency's  water  and  waste  loan  and/or 
any  loan  and/or  grant  program. 

(b)  Duplicate  current  services, 
replacement  or  substitution  of  support 
previously  provided  such  as  those 
performed  by  an  association's 
consultant  in  developing  a  project. 

(c)  Fund  political  activities. 

(d)  Pay  for  capital  assets,  the  purchase 
of  real  estate  or  vehicles,  improve  and 
renovate  office  space,  or  repair  and 
maintain  privately-owned  property. 

(e)  Pay  for  construction  or  operation 
and  maintenance  costs. 

(f)  Pay  costs  incurred  prior  to  the 
effective  date  of  grants  made  under  this 
part. 

(g)  Pay  for  technical  assistance  as 
defined  in  this  part  which  duplicates 
assistance  provided  to  implement  an 
action  plan  funded  by  Forest  Service 
(FS)  under  the  National  Forest- 
Dependent  Rural  Communities 
Economic  Diversification  Act  (7  U.S.C. 
6601  note)  for  5  continuous  years  from 
the  date  of  grant  approval  by  the  FS.  To 
avoid  duplicate  assistance,  the  grantee 
shall  coordinate  with  the  FS  and  RUS  to 
ascertain  if  a  grant  has  been  made  in  a 
substantially  similar  geographical  or 
defined  local  area  in  a  State  for 
technical  assistance  under  the  above 
program.  The  grantee  will  provide 


UMI 


Fp,?f'ral  RpEiisffT    /  Vol.  6 


"hursday,  June  19,  1997  /  Rules  and  Regulations        33471 


documentation  to  FS  and  RUS  regarding 
the  contact  with  each  agency.  Under  its 
program,  the  FS  assists  rural 
communities  dependent  upon  national 
forest  resources  by  establishing  rural 
forestry  and  economic  diversification 
action  teams  which  prepare  action 
plans.  Action  plans  are  intended  to 
provide  opportunities  to  promote 
economic  diversification  and  enhance 
local  economies  dependent  upon 
national  forest  resources. 

§  1 775.1 1    Equal  opportunity  requirements. 

The  policies  and  regulations 
contained  in  subpart  E  of  part  1901  of 
this  title  apply  to  grants  made  under 
this  part. 

§1775.12    Environmental  requirentents. 

The  policies  and  regulations 
contained  in  subpart  G  of  part  1940  of 
this  title  apply  to  grants  made  for  the 
purposes  in  §  1775.8. 

§1775.13    Pree^plications. 

(a)  Applicants  will  file  an  original  and 
one  copy  of  SF-424.1,  "Application  for 
Federal  Assistance  (For  Non- 
construction),"  with  the  appropriate 
Agency  office  between  October  1  and 
December  31  each  fiscal  year.  This  form 
is  available  in  all  Agency  offices. 
Applicants  proposing  to  provide 
technical  assistance  and/or  training  in 
only  one  State  will  apply  through  the 
appropriate  State  Office.  The  State 
Office  will  review  and  forward 
preapplications,  with  their 
recommendations,  within  seven 
working  days  to  the  National  Office, 
Attention:  Water  and  Waste  Disposal. 
Applicants  providing  technical 
assistance  and/or  training  in  more  than 
one  State  will  forward  the 
preapplication  to  the  Assistant 
Administrator,  Water  and  Waste,  Rural 
Utilities  Service,  Washington,  DC 
20250.  Preapplications  for  Solid  Waste 
Management  grants  that  cannot  be 
funded  in  the  fiscal  year  received  will 
not  be  retained  for  consideration  for 
funding  in  the  following  fiscal  year  and 
will  be  handled  as  outlined  in 
paragraph  (g)  of  this  section. 

(b)  All  preapplications  shall  be 
accompanied  by: 

(1)  Evidence  of  applicant's  legal 
existence  and  authority  in  the  form  of 
certified  copies  of  organizational 
documents  and  a  certified  list  of 
directors  and  officers  with  their 
respective  terms. 

(2)  Evidence  tax  exempt  status  from 
the  Internal  Revenue  Service. 

(3)  Brief  written  narrative  which 
includes  items  such  as: 

(i)  The  proposed  service(s)  to  be 
provided,  including  the  benefits  of  the 
technical  assistance  and/or  training. 


(ii)  Area  to  be  served. 

(iii)  Name  of  association(s}  or  type  of 
association(s)  that  will  be  served. 

(iv)  Median  household  income  of  the 
population  to  be  served  by  each 
association(s). 

(v)  Grantee's  experience,  including 
experience  of  key  staff  members  and 
person(s)  providing  the  technical 
assistance  and/or  training. 

(vi)  The  number  of  months  duration 
of  the  project  or  service  and  the 
estimated  time  it  will  take  from  grant 
approval  to  beginning  of  service. 

(vii)  Method  used  to  select  the 
association(s)  that  will  receive  the 
service. 

(viii)  Brief  description  of  how  the 
service  will  be  provided,  such  as, 
through  currently  employed  personnel 
or  some  other  method. 

(ix)  Method  to  be  used  for  delivery  of 
the  service,  including  personnel  to  be 
utilized  and  tasks  to  be  contracted,  if 
any. 

(4)  Latest  financial  information  to 
show  the  organization's  financial 
capacity  to  carry  out  the  proposed  work. 
As  a  minimum,  the  information  should 
include  a  balance  sheet  and  an  income 
statement.  A  current  audit  report  is 
preferred. 

(5)  Estimated  breakdown  of  costs 
including  those  to  be  funded  by  grantee 
as  well  as  other  sources. 

(6)  Budget  and  accounting  system  in 
place  or  proposed. 

(7)  Evaluation  method  to  determine  if 
objective(s)  of  the  proposed  activity  is 
being  accomplished. 

(c)  Upon  receipt  of  a  preapplication, 
the  National  Office  will: 

(1)  Review  and  evaluate  the 
preapplication  and  accompanying 
documents; 

(2)  Request  from  the  Office  of  General 
Counsel  (OGC),  a  legal  determination  of 
applicant's  legal  existence  and  authority 
to  provide  technical  eissistance  and/or 
training.  The  legal  opinion  will  be 
obtained  &T>m  the  Regional  Attorney 
servicing  the  area  where  the  applicant's 
headquarters  is  located;  and 

(3)  Normally,  respond  to  the  applicant 
within  45  days  after  December  31  of 
each  year  using  Form  AD-622,  "Notice 
of  Preapplication  Review  Action," 
indicating  the  action  taken  on  the 
preapplication. 

(d)  Applicants  whose  preapplications 
are  found  to  be  ineligible  will  be  given 
notice  by  use  of  Form  AD-622  and 
advised  of  their  appeal  rights  under 
subpart  B  of  part  1900  of  this  tide. 

(e)  Applicants  who  are  eligible,  but  do 
not  have  the  priority  necessary  for 
further  consideration  will  be  notified 
with  Form  AD-622,  which  includes  the 
following  statements: 


"Your  proposal  cannot  be  funded  within 
the  available  funds." 

"You  are  advised  against  incurring 
obligations  which  cannot  be  fulfilled  without 
Agency  funds." 

(f)  Applicants  that  are  eligible  for 
funding  within  the  available  funds  will 
be  provided  forms  and  instructions  for 
filing  a  complete  application. 
Applicants  should  be  advised  against 
incurring  obligations  which  cannot  be 
fulfilled  without  Agency  funds. 

(g)  Applicants  who  have  filed 
preapplications  for  solid  waste 
management  grant  funds  that  cannot  be 
funded  within  the  available  funds  wrill 
be  notified,  using  Form  AD-622,  that 
their  preapplication  will  not  be 
retained.  They  will  also  be  notified  that 
they  may  file  a  new  preapplication 
when  funds  again  become  available 
using  the  following  statement: 

"If  the  Agency  receives  funding  for  the 
program  in  FY  _,  you  may  file  a  new 
preapplication  on  or  after  October  1, 19_." 

§1775.14    Prtoflty. 

(a)  The  preapplication  and  supporting 
information  will  be  used  to  determine 
the  applicant's  priority  for  available 
funds  for  the  Technical  Assistance  and 
Training  Grant  program.  The  following 
specific  criteria  will  be  considered  in 
the  competitive  selection  of  Technical 
Assistance  and  Training  Grant 
recipients: 

(1)  Applicant's  demonstrated 
capability  and  past  performance  in 
providing  technical  assistance  and/or 
training  to  rural  associations. 

(2)  The  extent  to  which  the 
population  of  the  associations  served 
have  low  income. 

(3)  Applicant's  financial  and  if 
applicable,  in-kind  resource  that  will 
maximize  use  of  technical  assistance 
and/or  training  funds  for  direct  staffing 
of  activities  that  are  delivered  to  the 
associations. 

(4)  The  extent  to  which  the  project 
will  be  cost  effective,  including  but  not 
limited  to  the  ratio  of  proposed 
(>ersonnel  to  the  cost  of  the  project,  the 
cost  per  associations  served  by  the 
project,  and  the  expected  benefits  from 
the  project. 

(5)  How  well  the  proposal  coincides 
with  the  objectives  of  the  Agency's 
Water  and  Waste  Disposal  program 
authorized  in  part  1780  of  this  chapter. 

(6)  Applicants  proposing  to  serve 
multi-state,  regional,  or  nationwide 
areas. 

(7)  Applicants  whose  timeframe  for 
completion  of  the  technical  assistance 
and/or  training  grant  project  is  12 
months  or  less. 

(b)  Preapplications  received  from 
local  governmental-based,  multi- 
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jurisdictional  organizations  for  the 
SWM  grant  program  will  be  given 
priority  within  the  available  hinds. 

$  1 775. 1 5    [Reserved] 

§  1 775. 1 6    Application  processing. 

(a)  Upon  notification  on  Form  AI>- 
622  that  the  applicant  is  eligible  for 
funding,  the  following  will  be  submitted 
to  the  National  Office  by  the  applicant: 

(1)SF-424.1. 

(2)  Proposed  scope  of  work  detailing 
the  training  and/or  technical  assistance 
to  be  accomplished  and  timeframes  for 
completion  of  each  task. 

(3)  Proposed  budget. 

(4)  Other  requested  information 
needed  by  the  Agency  to  make  a  grant 
award  determination. 

(b)  The  following  forms  and 
documents  will  be  part  of  the  grant 
docket. 

(1)  Form  RD  400-1,  "Equal 
Opportunity  Agreement." 

(2)  Form  RD  400-4.  "Assurance 
Agreement." 

(3)  Grant  Agreement  signed  by  the 
applicant. 

t4)  Scope  of  work  prepared  by  the 
applicant. 

15)  Form  RD  1940-1.  "Request  for 
Obligation  of  Funds." 

(c)  If  the  applicant  fails  to  submit  the 
application  and  related  material  by  the 
date  shown  on  Form  AD-622  (normally 
30  days  from  the  date  of  Form  AD-622), 
the  Agency  may  discontinue 
consideration  of  the  application. 

§1775.17    [Reserved] 

§1775.18    Grant  approval  and  obligation  of 
funds. 

(a)  The  National  Office  will  review 
the  application  and  other  documents  to 
determine  whether  the  proposal 
complies  with  this  part. 

(b)  All  grants  made  under  this  part 
will  be  approved  and  obligated  by  the 
Agency  Administrator  or  designee. 

(c)  The  obligation  of  funds  will  be 
handled  in  accordance  with  part  1780  of 
this  chapter. 

(d)  An  executed  copy  of  the  Grant 
Agreement  and  scope  of  work  will  be 
sent  to  the  applicant  on  the  obligation 
date,  along  with  a  copy  of  Form  RD 
1940-1.  The  Agency  will  retain  the 
executed  original  of  the  Grant 
Agreement.  The  grant  will  be 
considered  closed  on  the  obligation 
date. 

(e)  If  the  grant  is  not  approved,  the 
applicant  will  be  notified  in  writing  of 
the  reason(s)  for  rejection.  The 
notification  to  the  applicant  will  state 
that  a  review  of  this  decision  by  the 
Agency  may  be  requested  by  the 
applicant  under  subpart  B  of  part  1900 
of  this  title. 


§1775.19    Fidelity  bond. 

Prior  to  the  advancing  of  funds,  the 
grantee  will  provide  fidelity  bond 
coverage  for  the  positions  of  persons 
entrusted  with  the  receipt  and 
disbursement  of  its  funds  and  the 
custody  of  valuable  property.  The 
amount  of  the  bond  will  be  at  least 
equal  to  the  maximum  amount  of 
monies  that  the  grantee  will  have  on 
hand  at  any  one  time  for  technical 
assistance  and/or  training  provided  in 
accordance  with  the  Grant  Agreement. 
Unless  prohibited  by  State  Law,  the 
United  States,  acting  through  the 
Agency,  will  be  named  as  co-obligee  in 
the  bond.  The  bond  must  be  obtained 
from  a  company  listed  in  Department  of 
Treasury  Circular  570.  as  amended. 
Form  RD  440-24.  "Position  FideHty 
Schedule  Bond  Declarations."  may  be 
used.  A  certified  power-of-attomey  with 
effective  date  will  be  attached  to  the 
bond. 

§§  1 775.20-1 775.21    [Reserved] 

§  1 775.22    Fund  disbursement 

Grantees  will  be  reimbursed  as 
follows: 

(a)  Standard  Form  (SF)  270.  "Request 
for  Advance  or  Reimbursement,"  will  be 
completed  by  the  applicant  and 
submitted  to  the  National  Office  not 
more  frequently  than  monthly. 

(b)  Upon  receipt  of  a  properly 
completed  SF  270,  the  funds  will  be 
requested  through  the  field  office 
terminal  system.  Ordinarily,  payment 
will  be  made  within  30  days  after 
receipt  of  a  proper  request  for 
reimbursement. 

(c)  Grantees  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
by  at  least  50  percent  minority  group 
members)  for  the  deposit  and 
disbursement  of  funds.  A  list  of 
minority  owned  banks  can  be  obtained 
from  the  Office  of  Minority  Business 
Enterprise,  Department  of  Commerce, 
Washington,  DC  20230. 

§  1 775.23    Grant  cancellation  or  major 
ctianges. 

If  it  is  determined  that  a  project  will 
not  be  funded  or  if  major  changes  in  the 
scope  of  the  project  are  made  after 
release  of  the  approval  announcement, 
the  Administrator  will  notify  the 
Director  of  Legislative  Affairs  and 
Public  Information  Staff  (LAPIS)  giving 
the  reasons  for  such  action.  In  the  case 
of  a  grant  cancellation.  Form  RD  1940- 
10,  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation,"  will  not  be 
submitted  to  the  Finance  Office  until  5 
working  days  after  notifying  the  Director 
of  LAPIS,  and  grant  obligation 
cancellations  will  not  be  submitted  to 


the  National  Office  imtil  5  working  days 
after  notifying  the  Director  of  LAPIS. 

§  1775.24    Reporting. 

Standard  Form  (SF)  269,  "Financial 
Status  Report,"  SF  272,  "Federal  Cash 
Transactions  Report,"  and  a  project 
performance  activity  report  will  be 
required  of  all  grantees  on  a  quarterly 
basis.  A  final  project  performance  report 
will  be  required  with  the  last  SF  269. 
The  final  report  may  serve  as  the  last 
quarterly  report.  Grantees  shall 
constantly  monitor  performance  to 
ensure  that  time  schedules  are  being 
met,  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved.  All  multi-state,  regional,  and 
nationwide  grantees  are  to  submit  an 
original  of  each  report  to  the  National 
Office.  Grantees  serving  only  one  State 
are  to  submit  an  original  of  each  report 
to  the  State  Program  Official.  The  State 
Program  Official  will  review  and 
forward  to  the  National  Office  the  report 
with  comments.  The  project 
performance  reports  shall  include,  but 
not  be  limited  to,  the  following: 

(a)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(b)  Reasons  why  established 
objectives  were  not  met; 

(c)  Problems,  delays,  or  adverse 
conditions  which  will  affect  attainment 
of  overall  project  objectives,  prevent 
meeting  time  schedules  or  objectives,  or 
preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  plaimed 
to  resolve  the  situation;  and 

(d)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

§1775.25    Audit 

The  grantee  will  provide  an  audit 
report  prepared  in  accordance  with 
§  1780.47  of  this  chapter  within  90  days 
after  project  completion. 

§1775.26    Grant  Agreement 

RUS  Bulletin  1775-1  is  a  Grant 
Agreement  which  sets  forth  the 
procedures  for  making  and  servicing 
grants  made  under  this  part.  Bulletins, 
instructions  and  forms  referenced  are 
for  use  in  administering  grants  made 
under  this  part  and  are  available  from 
any  USDA/Rural  Development  office  or 
the  Rural  Utilities  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC.  20250-1500. 

§  1775.27    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  the  grant  agreement  and  subpart  E 
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of  part  1951  of  this  title.  Subpart  B  of 
part  1900  of  this  title  will  be  followed 
when  grants  are  terminated  for  cause. 

§  1 775.28    Deiegation  of  authority. 

The  authority  under  this  part  is 
redelegated  to  the  Assistant 
Administrator,  Water  and  Waste,  except 
for  the  discretionary  authority  contained 
in  §  1775.5.  The  Assistant 
Administrator,  Water  and  Waste  may 
redelegate  the  authority  in  this  section. 

§§1775.29-1775.99    [Reserved] 

§  1775.100    ..MS  control  number. 
The  collection  of  information 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0575- 
0123.  Public  reporting  for  this  collection 
of  information  is  estimated  to  vary  from 
15  minutes  to  4  hours  per  response, 
with  an  average  of  1  hour  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB 
0575-0123),  Washington,  DC  20503. 

Part  4284,  Subpart  E     (Redesignated  as 
Fart  1777  and  Revised) 

2.  Subpart  E  of  7  CFR  part  4284  is 
redesignated  as  7  CFR  part  1777  and  is 
revised  to  read  as  follows: 

PART  1777-^ECTION  306C  WWD 
LOANS  AND  GRANTS 

oOCt 

1777.1  General. 

1777.2  pleseTved) 

1777.3  Ob)ective. 

1777.4  Definitions. 
1777.5-1777.10    (Reserved) 

1777.11  Making,  processing,  and  servicing 
loans  and  grants. 

1777.12  Eligibility. 

1777.13  Project  priority. 
1777.14-1777.20    (Reserved) 
1777.21    Use  of  funds. 
1777.22-1777.30    (Reserved) 
1777.31    Rates. 
1777.32-1777.40     [Reserved) 

1777.41  Individual  loans  and  grants. 

1777.42  Delegation  of  authority. 

1777.43  Bulletins. 
1777.44-1777.99     (Reserved) 
1777.100    OMB  control  number. 

Aothority:  5  U.S.C.  301;  7  U.S.C.  1989:  16 
U.S.C  1005. 


§  1777.1    General. 

(a)  This  part  outlines  Rural  Utilities 
Service  (RUS)  policies  and  procedures 
for  making  Water  and  Waste  Disposal 
(WWD)  loans  and  grants  authorized 
under  section  306C  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926(c}),  as  amended. 

(b)  Agency  officials  wrill  maintain 
liaison  with  officials  of  other  Federal, 
State,  regional,  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

(c)  Agency  officials  shall  cooperate 
with  appropriate  State  agencies  in 
making  loans  and/or  grants  that  support 
State  strategies  for  rural  area 
development. 

(d)  Fluids  allocated  in  accordance 
with  this  part  will  be  considered  for  use 
by  Indian  tribes  within  the  State 
regardless  of  whether  State  development 
strategies  include  Indian  reservations 
within  the  State's  boundaries.  Indians 
residing  on  such  reservations  must  have 
an  equal  opportunity  to  participate  in 
this  program. 

(e)  Federal  statutes  provide  for 
extending  the  Agency's  financial 
programs  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical/ mental  handicap 
(provided  the  participant  possesses  the 
capacity  to  enter  into  legal  contracts). 

§1777.2    [Reserved] 

§1777.3    Obiective. 

The  objective  of  the  Section  306C 
WWD  Loans  and  Grants  program  is  to 
provide  water  and  waste  disposal 
facilities  and  services  to  low-income 
rural  conununities  whose  residents  bee 
significant  health  risks. 

§1777.4    Definitions. 

Applicant.  Entity  that  receives  the 
Agency  loan  or  grant  under  this  part. 
The  entities  can  be  public  bodies  such 
as  municipalities,  counties,  districts, 
authorities,  or  other  political 
subdivisions  of  a  State,  and 
organizations  operated  on  a  not-for- 
profit  basis  such  as  associations, 
cooperatives,  private  corporations,  or 
Indian  tribes  on  Federal  and  State 
reservations,  and  other  Federally 
recognized  Indian  tribes. 

Colonia.  Any  identifiable  community 
designated  in  vtrriting  by  the  State  or 
coimty  in  which  it  is  located; 
determined  to  be  a  colonia  on  the  basis 
of  objective  criteria  including  lack  of 
potable  water  supply,  lack  of  adequate 
sewage  systems,  and  lack  of  decent, 
safe,  and  sanitary  housing,  inadequate 
roads  and  drainage;  and  existed  and  was 
generally  recognized  as  a  colonia  before 
October  1,  1989. 


Cooperative.  A  cooperative  formed 
specifically  for  the  purpose  of  the 
installation,  expansion,  improvement, 
or  operation  of  water  supply  or  waste 
disposal  facilities  or  systems. 

Individual.  Recipient  of  a  loan  or 
grant  through  the  applicant  to  facilitate 
use  of  the  applicant's  water  and/or 
waste  disposal  system. 

Rural  areas.  Includes  unincorporated 
areas  and  any  city  or  town  vdth  a 
population  not  in  excess  of  10,000 
inhabitants  according  to  the  most  recent 
deceimial  census  of  the  United  States. 
They  can  be  located  in  any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Western  Pacific  Territories, 
Marshall  Islands,  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
U.S.  Virgin  Islands. 

§§1777.S-1777.10    [ReMTVed] 

§1777.11    MaUng,  procMsing,  and 
servicing  loans  and  grants. 

Unless  specifically  modified  by  this 
part,  loans  and/or  grants  will  be  made, 
processed,  and  serviced  in  accordance 
with  part  1 780  of  this  chapter. 

§1777.12    Eligibility. 

(a)  The  provisions  of  paragraphs  (a) 
(1)  and  (2)  of  this  section  do  not  apply 
to  a  rural  area  recognized  as  a  colonia. 
Otherwise,  the  facility  financed  under 
this  part  must  provide  water  and/or 
waste  disposal  services  to  rural  areas  of 
a  county  where,  on  the  date 
preapplication  is  received  by  the 
Agency,  the: 

(1)  Per  capita  income  of  the  residents 
is  not  more  than  70  percent  of  the  most 
recent  national  average  per  capita 
income,  as  determined  by  the 
Department  of  Commerce;  and 

(2)  Unemployment  rate  of  the 
residents  is  not  less  than  125  percent  of 
the  most  recent  national  average 
unemployment  rate,  as  determined  by 
the  Bureau  of  Labor  Statistics. 

(b)  Residents  of  the  rural  area  to  be 
served  must  face  significant  health  risks 
due  to  the  fact  that  a  significant 
proportion  of  the  community's  residents 
do  not  have  access  to,  or  are  not  served 
by,  adequate,  affordable,  water  and/or 
waste  disposal  systems.  The  file  should 
contain  documentation  to  support  this 
determination. 

§1777.13    Protect  priority. 

Paragraphs  (a)  through  (d)  of  this 
section  indicate  items  and  conditions 
which  must  be  considered  in  selecting 
preapplications  for  further 
development.  When  ranking  eligible 
preapplications  for  consideration  for 
limited  funds,  Agency  officials  must 
consider  the  priority  items  met  by  each 
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preapplication  and  the  degree  to  which 
those  priorities  are  met. 

(a)  Preapplications.  The 
preapplication  and  supporting 
information  submitted  with  it  will  be 
used  to  determine  applicant  eligibility 
and  the  proposed  project's  priority  for 
available  funds.  Applicants  determined 
ineligible  will  be  advised  of  their  appeal 
rights  in  accordance  with  7  CFR  part  11. 

(b)  State  Office  review.  All 
preapplications  will  be  reviewed  and 
scored  for  funding  priority  at  each  State 
Office  using  RUS  Bulletin  1777-2. 
Funds  will  be  requested  from  the 
National  Office,  Attention:  Water  and 
Waste  Processing,  using  RUS  Bulletin 
1777-3.  Eligible  applicants  that  cannot 
be  funded  should  be  advised  that  funds 
are  not  available  and  advised  of  their 
appeal  rights  as  set  forth  in  7  CFR  part 
11. 

(c)  National  Office.  The  National 
Office  will  allocate  funds  on  a  project- 
by-project  basis  as  requests  are  received. 
If  the  amount  of  funds  requested 
exceeds  the  amount  of  funds  available, 
the  total  project  score  will  be  used  to 
select  projects  for  funding.  The  RUS 
Administrator  may  assign  up  to  35 
additional  points  that  will  be 
considered  in  the  total  points  for  items 
such  as  geographic  distribution  of 
funds,  severity  of  health  risks,  etc. 

(d)  Selection  priorities.  The  priorities 
described  below  will  be  used  to  rate 
preapplications  and  in  selecting  projects 
for  funding.  Points  will  be  distributed  as 
indicated  in  paragraphs  (d)(1)  through 
(d)(5)  of  this  section  and  will  be  used  in 
selecting  projects  for  funding.  A  copy  of 
RUS  Bulletin  1777-2,  used  to  rate 
applications,  should  be  placed  in  the 
case  file  for  future  reference. 

(1)  Population.  The  proposed  project 
will  serve  an  area  with  a  mnl 
population: 

(i)  Not  in  excess  of  1,500 — 30  points. 

(ii)  More  than  1,500  and  not  in  excess 
of  3,000 — 20  points. 

(iii)  More  than  3,000  and  not  in  excess 
of5,500— 10  points. 

(2)  Income.  The  median  household 
income  of  population  to  be  served  by 
the  proposed  project  is: 

(i)  Not  in  excess  of  50  percent  of  the 
statewide  nonmetropolitan  median 
household  income — 40  points. 

(ii)  More  than  50  percent  and  not  in 
excess  of  60  percent  of  the  statewide 
nonmetropolitan  median  household 
income — 20  points. 

(iii)  More  than  60  percent  and  not  in 
excess  of  70  percent  of  the  statewide 
nonmetropolitan  median  household 
income — 10  (>oints. 

(3)  Joint  financing.  The  amount  of 
joint  financing  committed  to  the 
proposed  project  is: 


(i)  Twenty  percent  or  more  private, 
local,  or  State  funds  except  Federal 
funds  channeled  through  a  State 
agency — 10  points. 

(ii)  Five  to  19  percent  private,  local, 
or  State  funds  except  Federal  funds 
channeled  through  a  State  agency — 5 
points. 

(4)  Colonia.  (See  definition  in 

§  1777.4).  The  proposed  project  will 
provide  water  and/or  waste  disposal 
services  to  the  residents  of  a  colonia — 
50  points. 

(5)  Discretionary.  In  certain  cases,  the 
State  Program  Official  may  assign  up  to 
15  poiixts  for  items  such  as  natiual 
disaster,  to  improve  compatibility/ 
coordination  between  the  Agency's  and 
other  agencies'  selection  systems,  to 
assist  those  projects  that  are  the  most 
cost  effective,  high  unemployment  rate, 
severity  of  health  risks,  etc.  A  written 
justification  must  be  prepared  and 
attached  to  RUS  Bulletin  1777-2  each 
time  these  points  are  assigned. 

$§1777.14-1777.20    [Reserved] 

SI 777.21    Use  of  funds. 

(a)  Applicant.  Funds  may  be  used  to: 

(1)  Construct,  enlarge,  extend,  or 
otherwise  improve  community  water 
and/or  waste  disposal  systems. 
Otherwise  improve  would  include 
extending  service  lines  to  and/or 
connecting  residence's  plumbing  to  the 
system. 

(2)  Make  loans  and  grants  to 
individuals  for  extending  service  lines 
to  and/or  connecting  residences  to  the 
applicant's  system.  The  approval  official 
must  determine  that  this  is  a  practical 
and  economical  method  of  connecting 
individuals  to  the  community  water 
and/or  waste  disposal  system.  Loan 
funds  can  only  be  used  for  loans,  and 
grant  funds  can  only  be  used  for  grants. 

(3)  Make  improvements  to 
individual's  residence  when  needed  to 
allow  use  of  the  water  and/or  waste 
disposal  system. 

(4)  Grants  can  be  made  up  to  100 
percent  of  eligible  project  costs. 

(b)  Individuals.  Funds  may  be  used  to: 

(1)  Extend  service  lines  to  residence. 

(2)  Coimect  service  lines  to 
residence's  plumbing. 

(3)  Pay  reasonable  charges  or  fees  for 
connecting  to  a  commimity  water  and/ 
or  waste  disposal  system. 

(4)  Pay  for  necessary  installation  of 
plumbing  and  related  fixtures  within 
dwellings  lacking  such  facilities.  This  is 
limited  to  one  bathtub,  sink,  commode, 
kitchen  sink,  water  heater,  and  outside 
spigot. 

(5)  Construction  and/or  partitioning 
off  a  portion  of  dwelling  for  a  bathroom, 
not  to  exceed  4.6  square  meters  (48 
square  feet)  in  size. 


(6)  Pay  reasonable  costs  for  closing 
abandoned  septic  tanks  and  water  wells 
when  necessary  to  protect  the  health 
and  safety  of  recipients  of  a  grant  in 
paragraphs  (b)(1)  or  (b)(2)  of  this  section 
and  is  required  by  local  or  State  law. 

§§1777.22-1777.30    [Reserved] 

§1777.31    RatM. 

(a)  Applicant  loans  will  bear  interest 
at  the  rate  of  5  percent  per  annum. 

(b)  Individual  loans  will  bear  interest 
at  the  rate  of: 

(1)  Five  percent  per  annum;  or 

(2)  The  Federal  Financing  Bank  rate 
for  loans  of  a  similar  term  at  the  time 
of  Agency  loan  approval,  whichever  is 


§§1777.32-1777.40    [Reserved] 

§  1777.41    Individual  loans  and  grmts. 

(a)  The  amount  of  loan  and  grant 
funds  approved  by  the  Agency  will  be 
based  on  the  need  shown  in  the 
application  and  an  implementation  plan 
submitted  by  the  applicant.  The 
implementation  plan  will  include  such 
things  as:  purpose,  how  funds  will  be 
used,  proposed  application  process, 
construction  requirements,  control  and 
disbursement  of  funds,  etc.  The 
implementation  plan  will  be  attached  to 
RUS  Bulletin  1777-1. 

(b)  RUS  Bulletin  1777-1  is  a 
Memorandum  of  Agreement  which  sets 
forth  the  procedures  and  regulations  for 
making  and  servicing  loans  and  grants 
made  by  applicants  to  individuals.  The 
State  Program  Official  is  authorized  to 
enter  into  a  Memorandum  of  Agreement 
with  any  applicant  providing  loans  and/ 
or  grants  to  individuals.  The 
Memorandum  of  Agreement  can  be 
amended  to  comply  with  State  law  and 
reconunendations  by  the  Office  of 
General  Counsel.  It  may  also  be 
amended  to  eliminate  references  to 
loans  and/or  grants  if  no  loan  and/or 
grant  is  involved.  The  State  Program 
Official  is  responsible  for 

(1)  Ensuring  that  all  provisions  of  the 
Agreement  are  understood. 

(2)  Determining  that  the  applicant  has 
the  ability  to  make  and  service  loans 
and/or  grants  in  the  maimer  outlined  in 
the  Agreement. 

(c)  Agency  funds  remaining  after 
providing  individual  loans  and/or 
grants  will  be  returned  to  the  Agency. 
The  funds  should  be  disbursed  to 
individuals  within  1  year  firom  the  date 
water  and/or  waste  disposal  service  is 
available  to  the  individuals.  The  State 
Program  Official  can  make  an  exception 
to  this  1  year  requirement  if  written 
justification  is  provided  by  the 
applicant. 
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§  1 777.42    Delegation  of  authority. 

The  State  Program  Official  is 
responsible  for  the  overall 
implementation  of  the  authorities 
contained  in  this  part  and  may 
redelegate  any  such  authority  to 
appropriate  Agency  employees. 

§1777.43    Bulletins. 

RUS  Bulletin  1780-12  referenced  in 
part  1780  of  this  chapter  and  RUS 
Bulletin  1777-1,  1777-2  and  1777-3  are 
for  use  in  administering  loans  and/or 
grants  made  under  this  part.  Bulletins, 
instructions  and  forms  are  available 
from  any  USDA/Rural  Development 
office  or  the  Rural  Utilities  Service, 
United  States  Department  of 
Agriculture.  Washington,  DC  20250- 
1500. 

§§  1 777.44-1 777.99    [Reserved] 

§1777.100    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0570-0001.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
to  30  hours  per  response  with  an 
average  of  17.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
U.S.  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  Room  404-W. 
Washington.  DC  20250;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Part  1942.  Subpart  K     (Redesignated  as 
Part  1778  and  Revised] 

3.  Subpart  K  of  7  CFR  part  1942  is 
redesignated  as  7  CFR  part  1778  and  is 
revised  to  read  as  follows: 


PART^ 

1778— EMERGENCY 

COmm 

J  N  T  -  ^  ^  ^Ef,  ASSISTANCE 

gra.n: 

b 

Sec.      ' 

1 

1778.1 

General. 

1778.2 

(Reserved) 

1778.3 

Objective. 

1778.4 

Definitions. 

1778.5 

(Reserved) 

1778.6 

Eligibility. 

1778.7 

Project  priority. 

1778.8 

(Reserved) 

1778.9 

Uses. 

1778.10 

Restrictions. 

1778.11 

Maximum  grants. 

1778.12  (Reserved) 

1778.13  Set-aside. 

1778.14  Other  considerations. 
1778.15-1778.20     [Reserved] 

1778.21  Application  processing. 

1778.22  Planning  development  and 
procurement. 

1778.23  Grant  closing  and  disbursement  of 
funds. 

1778.24-1778.30     [Reserved). 

1778.31  Performing  development. 

1778.32  Grant  cancellation. 

1778.33  [Reserved] 

1778.34  Grant  servicing. 

1778.35  Subsequent  grants. 

1778.36  [Reserved] 

1778.37  Forms,  Instructions  and  Bidletins. 
1778.38-1778.99     [Reserved) 

1778.100    OMB  control  number. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 
U.S.C.  1005. 

f  1778.1    General. 

(a)  This  part  outlines  policies  and 
procedures  for  making  Emergency 
Community  Water  Assistance  Grants 
authorized  under  Section  306A  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  (7  U.S.C.  1926(a)),  as 
amended.  Any  processing  or  servicing 
activity  conducted  pursuant  to  this  part 
involving  authorized  assistance  to 
Agency  employees,  members  of  their 
families,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  title.  Applicants  for 
this  assistance  are  required  to  identify 
any  known  relationship  or  association 
with  an  Agency  employee. 

(b)  Agency  officials  will  maintain 
liaison  writh  officials  of  other  Federal, 
State,  regional  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

(c)  Agency  officials  shall  cooperate 
with  appropriate  State  agencies  in 
making  grants  that  support  State 
strategies  for  rural  area  development 

(d)  Funds  allocated  for  use  in 
accordance  with  this  part  are  also  to  be 
considered  for  use  by  Indian  tribes 
within  the  State  regardless  of  whether 
State  deve)opment  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Indians  residing  on  such 
reservations  must  have  an  equal 
opportunity  along  with  other  rural 
residents  to  participate  in  the  benefits  of 
this  program.  This  includes  equal 
application  of  outreach  activities  of 
Field  Offices. 

(e)  Federal  statutes  provide  for 
extending  the  Agency  financial 
programs  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical/mental  handicap 
(provided  the  participant  possesses  the 
capacity  to  enter  into  legal  contracts). 


§1778.2    [Reserved] 

§177^3    Objective. 

The  objective  of  the  Emergency 
Community  Water  Assistance  Grant 
Program  is  to  assist  the  residents  of  rural 
areas  that  have  experienced  a  significant 
decline  in  quantity  or  quality  of  water 
to  obtain  adequate  quantities  of  water 
that  meet  the  standards  set  by  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seq.)  (SDWA). 

§1778.4    Definitions. 

Emergency.  Occurrence  of  an  incident 
such  as,  but  not  limited  to,  a  drought, 
earthquake,  flood,  hurricane,  disease 
outbreak,  or  chemical  spill. 

Rural  areas.  Includes  any  area  in  any 
city  or  town  with  a  population  not  in 
excess  of  10,000  inhabitants  according 
to  the  most  recent  decennial  census  of 
the  United  States,  located  in  any  of  the 
fifty  States,  the  Commonwealth  of 
Puerto  Rico,  the  Western  Pacific 
Territories,  Marshall  Islands,  Federated 
States  of  Micronesia.  Republic  of  Palau, 
and  the  U.S.  Virgin  Islands. 

Significant  decline  in  quality.  A 
significant  decline  in  quality  of  potable 
water  is  where  the  present  community 
source  or  delivery  system  does  not  meet, 
as  a  result  of  an  emergency,  the  current 
SDWA  requirements.  For  a  private 
source  or  delivery  system  a  significant 
decline  in  quality  is  where  the  water  is 
no  longer  potable  as  a  result  of  an 
emergency. 

Significant  decline  in  quantity.  A 
significant  decline  in  the  quantity  is 
caused  by  a  disruption  of  the  potable 
water  supply  by  an  emergency.  The 
disruption  in  quantity  of  water  prevents 
the  present  source  or  delivery  system 
from  supplying  potable  water  needs  to 
rural  residents.  This  would  not  include 
a  decline  in  excess  water  capacity. 

§1778.5    [Reserved] 

§1778.6    Eligibility. 

(a)  Grants  may  be  made  to  public 
bodies  and  private  nonprofit 
corporations  serving  rural  areas.  Public 
bodies  include  counties,  cities, 
townships,  incorporated  towns  and 
villages,  boroughs,  authorities,  districts, 
and  other  political  subdivisions  of  a 
State.  Public  bodies  also  includes  Indian 
tribes  on  Federal  and  State  reservations 
and  other  Federally  recognized  Indian 
Tribal  groups  in  rural  areas. 

(b)  In  the  case  of  grants  made  to 
alleviate  a  significant  decline  in 
quantity  or  quality  of  water  available 
from  the  water  supplies  of  mral 
residents,  the  applicant  must 
demonstrate  that  the  decline  occurred 
within  two  years  of  the  date  the 
application  was  filed  with  the  Agency. 


33476        Federal  Register  /  Vol.  62.  No.  118  /  Thursday,  June  19,  1997  /  Rules  and  Regulations 


This  would  not  apply  to  grants  made  for 
repairs,  partial  replacement,  or 
signiBcant  maintenance  on  an 
established  water  system. 

§1778.7    Project  priority. 

Paragraphs  (a)  through  (d)  of  this 
section  indicate  items  and  conditions 
which  must  be  considered  in  selecting 
applications  for  further  development. 
When  ranking  eligible  applications  for 
consideration  for  limited  funds,  Agency 
officials  must  consider  the  priority 
items  met  by  each  application  and  the 
degree  to  which  those  priorities  are  met. 

(a)  Applications.  The  application  and 
supporting  information  submitted  with 
it  will  be  used  to  determine  the 
proposed  project's  priority  for  available 
funds. 

(b)  State  Office  review.  All 
applications  will  be  reviewed  and 
scored  for  funding  priority  using  RUS 
Bulletin  1778-1.  The  State  Pro-am 
Official  will  request  funds  from  the 
National  Office,  Attention:  Assistant 
Administrator,  Water  and  Waste,  using 
RUS  Bulletins  1778-1  and  1778-2.  If  an 
application  cannot  be  funded,  the  State 
Ptogram  Official  will  be  notified. 
Eligible  applicants  that  cannot  be 
funded  should  be  advised  that  funds  are 
not  available. 

(c)  National  Office  review.  Each  year 
all  funding  requests  will  be  reviewed  by 
the  National  Office  starting  November  1 
and  will  continue  as  long  as  funds  are 
available  except  for  the  first  year  in 
which  funds  are  made  available  for  this 
grant  program.  A  review  of  funding 
requests  the  first  year  will  start  30  days 
after  funds  are  made  available.  Projects 
selected  for  funding  will  be  considered 
based  on  the  priority  criteria  and 
available  funds.  Projects  must  compete 
on  a  national  basis  for  available  funds, 
and  the  National  Office  will  allocate 
funds  to  State  offices  on  a  project  by 
project  basis. 

(d)  Selection  priorities.  The  priorities 
described  below  will  be  used  by  the 
State  Program  Official  to  rate 
applications  and  by  the  Assistant 
Administrator  of  Water  and  Waste  to 
select  projects  for  funding.  Points  will 
be  distributed  as  indicated  in 
paragraphs  (d)(1)  through  (d)(5)  of  this 
section  and  will  be  considered  in 
selecting  projects  for  funding.  A  copy  of 
RUS  Bulletins  1778-1  and  1778-2  used 
to  rate  applications,  should  be  placed  in 
the  case  file  for  future  reference. 

(1)  Population.  The  proposed  project 
will  serve  an  area  with  a  rural 
population: 

(i)  Not  in  excess  of  1,500 — 30  points. 

(ii)  More  than  1,500  and  not  in  excess 
of  3.000 — 20  points. 


(iii)  More  than  3,000  and  not  in  excess 
of  5,000 — 15  points. 

(2)  Income.  The  median  household 
income  of  population  to  be  served  by 
the  proposed  project  is: 

(i)  Not  in  excess  of  70%  of  the 
statewide  nonmetropolitan  median 
household  income — 30  points. 

(ii)  More  than  70%  and  not  in  excess 
of  80%  of  the  statewide 
nonmetropolitan  median  household 
income — 20  points. 

(iii)  More  man  80%  and  not  in  excess 
of  90%  of  the  statewide 
nonmetropolitan  median  household 
income — 10  points. 

(iv)  Over  90%  of  the  statewide 
noiunetropolitan  median  household 
income — 0  points. 

(3)  Significant  decline.  Points  will 
only  be  assigned  for  one  of  the  following 
paragraphs  when  the  primary  purpose 
of  the  proposed  project  is  to  correct  a 
significant  decline  in  the: 

(i)  Quantity  of  water  available  from 
private  individually  owned  wells  or 
other  individual  sources  of  water — 30 
points;  or 

(ii)  Quantity  of  water  available  from 
an  established  system's  source  of 
water — 20  points;  or 

(iii)  Quality  of  water  available  from 
private  individually  owned  wells  or 
other  individual  sources  of  water — 30 
points;  or 

(iv)  Quality  of  water  available  from  an 
established  system's  source  of  water — 
20  points. 

(4)  Acute  shortage.  Grants  made  in 
accordance  with  §  1778.11(b)  to  assist 
an  established  water  system  remedy  an 
acute  shortage  of  quality  water  or 
correct  a  significant  decline  in  the 
quantity  or  quality  of  water  that  is 
available — 10  points. 

(5)  Discretionary.  In  certain  cases  the 
Administrator  may  assign  up  to  30 
points  for  items  such  as  geographic 
distribution  of  funds,  rural  residents 
hauling  water,  severe  contamination 
levels,  etc. 

f  1778.8    [Reserved] 

f  1778.9    Uses. 

Grant  funds  may  be  used  for  the 
following  purposes: 

(a)  Waterline  extensions  from  existing 
systems. 

(b)  Construction  of  new  waterlines. 

(c)  Repairs  to  an  existing  system. 

(d)  Significant  maintenance  to  an 
existing  system. 

(e)  Construction  of  new  wells, 
reservoirs,  transmission  lines,  treatment 
plants,  and  other  sources  of  water. 

(0  Equipment  replacement, 
(g)  Connection  and/or  tap  fees, 
(n)  Pay  costs  that  were  incurred 
within  six  months  of  the  date  an 


application  was  filed  with  the  Agency  to 
correct  an  emergency  situation  that 
would  have  been  eligible  for  funding 
under  this  part. 

(i)  Any  other  appropriate  purpose 
such  as  legal  fees,  engineering  fees, 
recording  costs,  environmental  impact 
analyses,  archaeological  surveys, 
possible  salvage  or  qther  mitigation 
measures,  planning,  establishing  or 
acquiring  rights  associated  with 
developing  sources  of.  treating,  storing, 
or  distributing  water. 

(j)  Assist  rural  water  systems  to 
comply  with  the  requirements  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.)  (FWPCA)  or  the 
SDWA  when  such  failure  to  comply  is 
direcUy  related  to  a  recent  decline  in 
quality  of  potable  water.  This  would  not 
apply  to  changes  in  the  requirements  of 
FWPCA  or  SDWA. 

$1778.10    Restrictions. 

(a)  Grant  funds  may  not  be  used  to: 

(1)  Assist  any  city  or  town  with  a 
population  in  excess  of  10,000 
inhabitants  according  to  the  most  recent 
decennial  census  of  the  United  States. 

(2)  Assist  a  rural  area  that  has  a 
median  household  income  in  excess  of 
the  statewide  nonmetropolitan  median 
household  income  according  to  the  most 
recent  decennial  census  of  the  United 
States. 

(3)  Finance  facilities  which  are  not 
modest  in  size,  design,  cost,  and  are  not 
directiy  related  to  correcting  the  potable 
water  quantity  or  quality  problem. 

(4)  Pay  loan  or  grant  tinder's  fees. 

(5)  Pay  any  annual  reciuring  costs  that 
are  considered  to  be  operational 
expenses. 

(6)  Pay  rental  for  the  use  of  equipment 
or  machinery  owned  by  the  nual 
community. 

(7)  Purchase  existing  systems. 

(8)  Refinance  existing  indebtedness, 
except  for  short-term  debt  incurred  in 
accordance  with  §  1778.9(h). 

(9)  Make  reimbursement  for  projects 
developed  with  other  grant  funds. 

(10)  Finance  facilities  that  are  not  for 
public  use. 

(b)  Nothing  in  paragraph  (a)(1)  of  this 
section  shall  preclude  rural  areas  from 
submitting  joint  proposals  for  assistance 
under  this  part.  Each  entity  applying  for 
financial  assistance  under  this  part  to 
fund  their  share  of  a  joint  project  will 
be  considered  individually. 

i  1778.1 1    Maximum  grants. 

(a)  Grants  made  to  alleviate  a 
significant  decline  in  quantity  or  quality 
of  water  available  from  the  water 
supplies  in  rural  areas  that  occurred 
within  two  years  of  filing  an  application 
with  the  Agency  cannot  exceed 
$500,000. 
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(b)  Grants  made  for  repairs,  partial 
replacement,  or  significant  maintenance 
on  an  established  system  to  remedy  an 
acute  shortage  or  significant  decline  in 
the  quality  or  quantity  of  potable  water 
cannot  exceed  $75,000. 

(c)  Grants  under  this  part,  subject  to 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  made  for  100  percent  of  eligible 
project  costs. 

§1778.12    [Reserved] 

§1778.13    Set-aside. 

(a)  At  least  70  percent  of  all  grants 
made  under  these  grant  programs  shall 
be  for  projects  funded  in  accordance 
with  §  1778.11(a). 

(b)  At  least  50  percent  of  the  funds 
appropriated  for  this  grant  program 
shall  be  allocated  to  rural  areas  with 
populations  not  in  excess  of  3,000 
inhabitants  according  to  the  most  recent 
decennial  census  of  the  United  States. 

§1778.14    Other  considerations. 

(a)  Civil  riglits  compliance 
requirements.  All  grants  made  under 
this  part  are  subject  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et  seq.),  as  outlined  in  subpart  E 
of  part  1901  of  this  title. 

(b)  Environmental  requirements.  All 
projects  must  have  appropriate 
environmental  reviews  in  accordance 
with  RUS  requirements. 

(c)  Uniform  Relocation  and  Real 
Property  Acquisition  Policies  Act  (42 
U.S.C.  4601  et  seq.).  All  projects  must 
comply  with  the  requirements  set  forth 
in  7  CFR  part  21. 

(d)  Flood  and  mudslide  hazard  area 
precautions.  If  the  project  is  located  in 
a  flood  or  mudslide  area,  then  flood  or 
mudslide  insiu^nce  must  be  provided  as 
required  in  subpart  A  of  part  1806  of 
this  title  (RD  Instruction  426.2). 

(e)  Govemmentwide  debarment  and 
suspension  (nonprocurement)  and 
requirements  for  drug-free  work  place. 
All  projects  must  comply  with  the 
requirements  set  forth  in  the  U.S. 
Department  of  Agriculture  regulations  7 
CFR  part  3017  and  RD  Instruction  1940- 
M. 

(f)  Intergovernmental  review.  All 
projects  funded  under  this  part  are 
subject  to  Executive  Order  12372  (3 
CFR,  1983  Comp.,  p.  197),  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  These 
requirements  are  set  forth  in  U.S. 
Department  of  Agriculture  regulations  7 
CFR  part  3015,  subpart  V,  and  RD 
Instruction  1940-J. 

§§1778.15-1778.20    [Reserved] 

§  1778.21    Application  processing. 

(a)  To  the  extent  possible,  an 
application  under  this  part  will  be 


approved  or  disapproved  within  60  days 
of  the  date  that  a  complete  application 
and  all  related  material  is  submitted  to 
the  Agency. 

(b)  The  material  submitted  with  the 
application  should  include  the 
Preliminary  Engineer  Report, 
population  and  median  household 
income  of  the  area  to  be  served, 
description  of  project,  and  nature  of 
emergency  that  caused  the  problem(s) 
being  addressed  by  the  project.  The 
documentation  must  clearly  show  that 
the  applicant  has  had  a  significant 
decline  in  the  quantity  and/or  quality  of 
potable  water  or  an  acute  shortage  of 
potable  water  and  the  proposed  project 
will  eliminate  the  problem.  For  projects 
to  be  funded  in  accordance  with 

§  1778.11(a).  evidence  must  be 
furnished  that  a  significant  decline  in 
quantity  or  quality  occurred  within  two 
years  of  filing  the  application  with  the 
Agency. 

(c)  The  processing  office  should  assist 
the  applicant  in  application  assembly 
and  processing. 

(d)  Appropriate  application  review 
and  approval  procedures  outlined  in 
subpart  B  of  part  1780  of  this  chapter. 

(e)  Each  application  for  assistance 
will  be  carefully  reviewed  in  accordance 
with  the  priorities  established  in 

§  1778.7.  A  priority  rating  wrill  be 
assigned  to  each  application  by  the  State 
Program  Official. 

(f)  When  the  National  Office  has 
allocated  funds  to  the  State  for  a  project, 
applicable  provisions  outlined  in 
subpart  B  of  part  1780  of  this  chapter 
will  be  followed  in  preparation  of  the 
grant  docket.  This  would  include 
development  of  an  operating  budget 
showing  that  the  applicant  can  meet  all 
its  obligations  and  provide  the  intended 
services. 

(g)  When  favorable  action  will  not  be 
taken  on  an  application,  the  applicant 
will  be  notified  in  writing  by  the  State 
Program  Official  of  the  reasons  why  the 
request  was  not  favorably  considered. 
Notification  to  the  applicant  will  state 
that  a  review  of  this  decision  by  the 
Agency  may  be  requested  by  the 
applicant  in  accordance  with  7  CFR  part 
11. 

(h)  State  Program  Officials  are 
authorized  to  approve  grants  made  in 
accordance  with  this  part  and  RUS  Staff 
Instruction  1780-1. 

(i)  Funds  will  be  obligated  and 
approval  announcement  made  in 
act:ordance  with  the  provisions  of 
subpart  B  of  part  1780  of  this  chapter. 

§  1 778.22    Planning  deveiopment  and 
procurement 

Planning  development  and 
procurement  for  grants  made  under  this 


part  will  be  in  accordance  with  subpart 
C  of  part  1 780  of  this  chapter.  A 
certification  should  be  obtained  from 
the  State  agency  or  the  Environmental 
Protection  Agency  if  the  State  does  not 
have  primacy,  stating  that  the  proposed 
improvements  will  be  in  compliance 
writh  requirements  of  the  SDWA. 

§  1778.23    Grant  closing  and  disbursenf>ent 
of  funds. 

(a)  Grants  will  be  closed  in 
accordance  with  §  1780.45  of  this 
chapter. 

(b)  RUS  Bulletin  1780-12,  "Water  or 
Waste  Grant  Agreement,"  wrill  be 
executed  by  all  applicants.  State 
Program  Officials  are  authorized  to 
execute  the  agreement  on  behalf  of  the 
Agency. 

(c)  The  grant  will  be  considered 
closed  on  the  date  RUS  Bulletin  1780- 
12  is  signed  by  the  Agency.  The  Finance 
Office  will  be  notified  of  the  grant 
closing  date.  The  Agency  will  retain  the 
original  of  the  Grant  Agreement. 

(d)  The  Agency's  poRcy  is  not  to 
disburse  grant  funds  from  the  Treasury 
until  they  are  actually  needed  by  the 
applicant.  Grant  funds  will  be  disbursed 
by  using  multiple  advances. 

§§1778.24-1778.30    [Reserved] 

§  1778.31    Performing  deveiopment 

(a)  Applicable  provisions  of  subpart  C 
of  part  1780  of  this  chapter  will  be 
followed  in  performing  development  for 
grants  made  under  this  part. 

(b)  After  filing  an  application  in 
accordance  with  §  1778.21  and  when 
immediate  action  is  necessary,  the  State 
Program  Official  may  concur  in  an 
applicant's  request  to  proceed  with 
construction  before  funds  are  obligated 
provided  the  RUS  envirorunental 
requirements  are  complied  with.  The 
applicant  must  be  advised  in  writing 
that: 

(1)  Any  authorization  to  proceed  or 
any  concurrence  in  bid  awards,  contract 
concurrence,  or  other  project 
development  activity,  is  not  a 
commitment  by  the  Agency  to  provide 
grant  funds  under  this  part. 

(2)  The  Agency  is  not  liable  for  any 
debt  incurred  by  the  applicant  in  the 
event  that  funds  are  not  provided  under 
this  part. 

§1778.32    Grant  cancellation. 

The  State  Program  Official  may 
prepare  and  execute  Form  RD  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation,"  in  accordance  with 
the  Forms  Manual  Insert.  If  the  docket 
has  been  forwarded  to  OGC,  that  office 
should  receive  a  copy  of  Form  RD  1940- 
10.  The  applicant's  attorney  and 
engineer  may  be  provided  a  copy  of 
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Fonn  RD  1940-10.  A  copy  should  also 
be  sent  to  the  National  Office,  Attention: 
Water  and  Waste  Processing. 

{1778.33    [Reserved] 

$  1 778.34    Grant  servicing. 

(a)  Grants  will  be  serviced  in 
accordance  with  §  1951.215  of  subpart  E 
of  part  1951  of  this  title  and  subpart  O 
of  part  1951  of  this  title. 

(b)  The  grantee  will  provide  an  audit 
report  in  accordance  with  §  1780.47  of 
this  chapter. 

§  1 778.35    Sutwequent  grants. 

Subsequent  grants  will  be  processed 
in  accordance  with  the  requirements  set 
forth  in  this  part.  The  initial  and 
subsequent  grants  made  to  complete  a 
previously  approved  project  must 
comply  with  the  maximum  grant 
requirements  set  forth  in  §  1778.11. 

§  1778.38    [Reserved] 

S 1 778.37    Forms,  Instructions  and 
Bulletins. 

Bulletins,  instructions  and  forms 
referenced  are  for  use  in  administering 
grants  made  under  this  part  and  are 
available  from  any  USDA/Riual 
Development  office  or  the  Rural  Utilities 
Service,  United  States  Department  of 
Agriculture,  Washington,  DC  20250- 
1500. 

§§1778.38-1778.99    [Reserved] 

§177&100    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0575-0074.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  two 
hours  per  response,  including  the  time 
for  revieMong  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
Room  404-W,  Washington,  DC  20250; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

4.  Part  1780,  is  added  to  read  as 
follows: 


PART  1780— WATER  AND  WASTE 
LOANS  AND  GRANTS 

Subpart  A— Gerteral  Policies  and 
Raqulrements 

Sec. 

1780.1  General. 

1780.2  Purpose. 

1780.3  Definitions  and  grammatical  rules  of 
construction. 

1 780.4  Availability  of  forms  and 
regulations. 

1780.5  [Reserved] 

1780.6  Application  information. 

1780.7  Eligibility. 

1780.8  [Reserved] 

1780.9  Eligible  loan  and  grant  purposes. 

1780.10  Limitations. 

1780.11  Service  area  requirements. 

1780.12  IReserved) 

1780.13  Rates  and  terms. 

1780.14  Security. 

1780.15  Other  Federal.  State,  and  local 
requirements. 

1780.16  [Reserved] 

1780.17  Selection  priorities  and  process. 

1780.18  Allocation  of  program  funds. 

1780.19  Public  information. 
1780.20-1780.23     [Reserved] 

1780.24  Approval  authorities. 

1780.25  Exception  authority. 
1780.26-1780.30     [Reserved] 

Subpart  B— Loan  and  Grant  Application 
Processing 

1780.31  General. 

1780.32  Timeframes  for  application 
processing. 

1780.33  Application  requirements. 

1780.34  [Reserved] 

1780.35  Processing  office  review. 

1780.36  Approving  official  review. 

1780.37  Applications  determined  ineligible. 

1780.38  [Reserved] 

1780.39  Application  processing. 

1780.40  [Reserved] 

1780.41  Loan  or  grant  approval. 

1780.42  Transfer  of  obligations. 

1780.43  [Reserved] 

1780.44  Actions  prior  to  loan  or  grant 
closing  or  start  of  construction, 
whichever  occurs  first. 

1 780.45  Loan  and  grant  closing  and 
delivery  of  funds. 

1780.46  IReserved] 

1780.47  Borrower  accounting  methods, 
management  reporting  and  audits. 

1780.48  Regional  commission  grants. 

1780.49  Rural  or  Native  Alaskan  villages. 
1780.50-1780.52     [Reserved] 

Subpart  C— Planning,  Designing,  Bidding, 
Contractlr>g,  Constructlrtg  and  Inspections 

1760.53  General. 

1780.54  Technical  services. 

1780.55  Preliminary  engineering  reports. 

1780.56  [Reserved] 

1780.57  Design  policies. 
1780.58-1780.60     [Resenredj 

1780.61  Construction  contracts.  t 

1780.62  Utility  purchase  contracts. 

1780.63  Sewage  treatment  and  bulk  water 
sales  contracts. 

1780.64-1780.66     [Reserved] 

1780.67  Performing  construction. 

1780.68  Owner's  contractual  responsibility. 


1780.69  [Reserved] 

1780.70  Owner's  procurement  regulations. 

1780.71  [Reserved] 

1780.72  Procurement  methods. 

1780.73  [Reserved] 

1780.74  Contracts  awarded  prior  to 
applications. 

1780.75  Contract  provisions. 

1780.76  Contract  administration. 
1780.77-1780.79     [Reserved] 

Subpart  0 — Information  Pertaining  to 
Preparation  of  Notes  or  Bonds  and  Bond 
Transcript  Documents  for  Public  Body 
Applicants 

1780.80  General. 

1780.81  Policies  related  to  use  of  bond 
counsel. 

1780.82  [Reserved] 

1780.83  Bond  transcript  documents. 
1780.84-1780.86     [Reserved] 

1780.87  Permanent  instruments  for  Agency 
loans. 

1780.88  [Reserved] 

1 780.89  Multiple  advances  of  Agency  funds 
using  permanent  instruments. 

1780.90  Multiple  advances  of  Agency  funds 
using  temporary  debt  instruments. 

1780.91-1780.93     [Reserved] 

1780.94  Minimum  bond  specifications. 

1 780.95  Public  bidding  on  bonds. 
1780.96-1780.100     [Reserved] 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 
U.S.C.  1005. 

Subpart  A — General  Policies  and 
Requirements 

$1780.1    General. 

(a)  This  part  outlines  the  policies  and 
procedures  for  making  and  processing 
direct  loans  and  grants  for  water  and 
waste  projects.  The  Riual  Utilities 
Service  (RUS)  shall  cooperate  fully  with 
State  and  local  agencies  in  making  loans 
and  grants  to  assure  maximum  support 
to  the  State  strategy  for  rural 
development.  Agency  officials  and  their 
stafiis  shall  maintain  coordination  and 
liaison  with  State  agency  and  substate 
plaxming  districts. 

(b)  The  income  data  used  in  this  part 
to  determine  median  household  income 
must  be  that  which  most  accurately 
reflects  the  income  of  the  service  area. 
The  median  household  income  of  the 
service  area  and  the  nonmetropolitan 
median  household  income  of  the  State 
will  be  determined  from  income  data 
from  the  most  recent  decennial  census 
of  the  United  States.  If  there  is  reason 
to  believe  that  the  census  data  is  not  an 
accurate  representation  of  the  median 
household  income  within  the  area  to  be 
served,  the  reasons  will  be  documented 
and  the  applicant  may  furnish,  or  the 
Agency  may  obtain,  additional 
information  regarding  such  median 
household  income.  Information  will 
consist  of  reliable  data  bom  local, 
regional.  State  or  Federal  sources  or 
from  a  siuvey  conducted  by  a  reliable 
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impartial  source.  The  nonmetropoUtan 
median  household  income  of  the  State 
may  only  be  updated  on  a  national  basis 
by  the  RUS  National  Office.  This  will  be 
done  onJy  when  mediim  household 
income  data  for  the  same  year  for  all 
Bureau  of  the  Census  areas  is  available 
from  the  Bureau  of  the  Census  or  other 
reliable  sources.  Bureau  of  the  Census 
areas  would  include  areas  such  as: 
Counties,  County  Subdivisions,  Cities, 
Towns,  Townships,  Boroughs,  and  other 
places. 

(c)  RUS  debt  instruments  will  require 
an  agreement  that  if  at  any  time  it  shall 
appear  to  the  Government  that  the 
borrower  is  able  to  refinance  the  amount 
of  the  indebtedness  to  the  Government 
then  outstanding,  in  whole  or  in  part,  by 
obtaining  a  loan  for  such  purposes  from 
responsible  cooperative  or  private  credit 
sources,  at  reasonable  rates  and  terms 
for  loans  for  similar  purposes  and 
periods  of  time,  the  borrower  will,  upon 
request  of  the  Government,  apply  for 
and  accept  such  loan  in  sufficient 
amount  to  repay  the  Government  and 
will  take  all  such  actions  as  may  be 
required  in  connection  with  such  loan. 

(d)  Funds  allocated  for  use  under  this 
part  are  also  for  the  use  of  Indian  tribes 
within  the  State,  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Native  Americans  residing 
on  such  reservations  must  have  equal 
opportunity  to  participate  in  the 
benefits  of  these  programs  as  compared 
with  other  residents  of  the  State.  Such 
tribes  might  not  be  subject  to  State  and 
local  laws  or  jurisdiction.  However,  any 
requirements  of  this  part  that  affect 
applicant  eligibility,  the  adequacy  of 
RUS's  security,  or  the  adequacy  of 
service  to  users  of  the  facility  and  all 
other  requirements  of  this  part  must  be 
met. 

(e)  RUS  financial  programs  must  be 
extended  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical  or  mental 
handicap. 

(f)  Any  processing  or  servicing 
activity  conducted  pursuant  to  this  part 
involving  authorized  assistance  to 
Agency  employees,  members  of  their 
families,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  title.  Applicants  for 
assistance  are  required  to  identify  any 
known  relationship  or  association  with 
a  RUS  employee. 

(g)  Water  and  waste  facilities  will  be 
designed,  installed,  and  operated  in 
accordance  with  applicable  laws  which 
include  but  are  not  limited  to  the  Safe 
Drinking  Water  Act,  Clean  Water  Act 


and  the  Resource  Conservation  and 
Recovery  Act. 

(h)  RUS  financed  facilities  will  be 
consistent  with  any  current 
development  plans  of  State, 
multijurisdictional  areas,  counties,  or 
municipalities  in  which  the  proposed 
project  is  located. 

(i)  Each  RUS  financed  facility  will  be 
in  compliance  with  appropriate  State  or 
Federal  agency  regulations  which  have 
control  of  the  appropriation,  diversion, 
storage  and  use  of  water  and  disposal  of 
excess  water. 

(j)  Water  and  waste  applicants  must 
demonstrate  that  they  possess  the 
financial,  technical,  and  managerial 
capability  necessary  to  consistently 
comply  with  pertinent  Federal  and  State 
laws  and  requirements.  In  developing 
water  and  waste  systems,  applicants 
must  consider  alternatives  of 
ownership,  system  design,  and  the 
sharing  of  services. 

(k)  Applicants  should  be  aware  of  and 
comply  with  other  Federal  statute 
requirements  including  but  not  limited 
to: 

(1)  Section  504  of  the  Rehabilitation 
Act  of  1973.  Under  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794  at  seq.).  no  handicapped 
individual  in  the  United  States  shall, 
solely  by  reason  of  their  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  RUS  financial 
assistance; 

(2)  Civil  Rights  Act  of  1964.  All 
borrowers  are  subject  to,  and  fecilities 
must  be  operated  in  accordance  with, 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d  et  seq.)  and  subpart  E 
of  part  1901  of  this  title,  particularly  as 
it  relates  to  conducting  and  reporting  of 
compliance  reviews.  Instruments  of 
conveyance  for  loans  and/ or  grants 
subject  to  the  Act  must  contain  the 
covenant  required  by  §  1901.202(e)  of 
this  title; 

(3)  The  Americans  with  Disabilities 
Act  (ADA)  of  1990.  This  Act  (42  U.S.C. 
12101  ef  seq.)  prohibits  discrimination 
on  the  basis  of  disability  in 
employment.  State  and  local 
government  services,  public 
transportation,  public  accommodations, 
facilities,  and  telecommunications.  Title 
n  of  the  Act  applies  to  facilities 
operated  by  State  and  local  public 
entities  which  provides  services, 
programs  and  activities.  Title  III  of  the 
Act  applies  to  facilities  owned,  leased, 
or  operated  by  private  entities  which 
accommodate  the  public;  and 

(4)  Age  Discrimination  Act  of  1975. 
This  Act  (42  U.S.C.  6101  et  seq.) 
provides  that  no  person  in  the  United 


States  shall  on  the  basis  of  age,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

§  1780.2    Purpose. 

Provide  loan  and  grant  funds  for 
water  and  waste  projects  serving  the 
most  financially  needy  communities. 
Financial  assistance  should  result  in 
reasonable  user  costs  for  rural  residents, 
rural  businesses,  and  other  rural  users. 

i  1780.3    Definitions  and  grammatical  ruiss 
of  construction. 

(a)  Definitions.  For  the  purposes  of 
this  part: 

Agency  means  the  Rural  Utilities 
Service  and  any  United  States 
Department  of  Agriculture  (USDA) 
employee  acting  on  behalf  of  the  Rural 
Utilities  Service  in  accordance  with 
appropriate  delegations  of  authority. 

Agency  identified  target  areas  means 
an  identified  area  in  the  State  strategic 
plan  or  other  plans  developed  by  the 
Rural  Development  State  Director. 

Approval  official  means  the  USDA 
official  at  the  State  level  who  has  been 
delegated  the  authority  to  approve  loans 
or  grants. 

Equivalent  Dwelling  Unit  (EDU) 
means  the  level  of  service  provided  to 
a  typical  rural  residential  dwelling. 

Parity  bonds  means  bonds  which  have 
equal  standing  with  other  bonds  of  the 
same  Issuer. 

Poverty  line  means  the  level  of 
income  for  a  family  of  four,  as  defined 
in  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

Processing  office  means  the  office 
designated  by  the  State  program  official 
to  accept  and  process  applications  for 
water  and  waste  disposal  assistance. 

Project  means  all  activity  that  an 
applicant  is  currently  undertaking  to  be 
financed  in  whole  or  part  with  RUS 
assistance. 

Protective  advances  are  payments 
made  by  a  lender  for  items  such  as 
insurance  or  taxes  in  order  to  preserve 
and  protect  the  security  or  the  lien  or 
priority  of  the  lien  securing  the  loan. 

Rural  and  rural  areas  means  any  area 
not  in  a  city  or  town  with  a  population 
in  excess  of  10,000  inhabitants, 
according  to  the  latest  decennial  census 
of  the  United  States. 

Rural  Development  means  the 
mission  area  of  the  Under  Secretary  for 
Rural  Development.  Rural  Development 
State  and  locahoffices  will  administer 
this  water  and  waste  program  on  behalf 
of  the  Rural  Utilities  Service. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
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Department  of  Agriculture  established 
pursuant  to  section  232  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L. 
103-354,  108  Stat.  3178).  successor  to 
the  Fanner's  Home  Administration  and 
the  Rural  Development  Administration 
with  respect  to  certain  water  and  waste 
disposal  loan  and  grant  programs. 

Service  area  means  the  area 
reasonably  expected  to  be  served  by  the 
project. 

Servicing  office  means  the  office 
designated  by  the  State  program  official 
to  service  water  and  waste  disposal 
loans  and  grants. 

Similar  system  cost  means  the  average 
annual  EDU  user  cost  of  a  system  within 
a  community  having  similar  economic 
conditions  and  being  served  by  the  same 
type  of  established  system.  Similar 
system  cost  shall  include  all  charges, 
taxes,  and  assessments  attributable  to 
the  system  including  debt  service, 
reserves  and  operation  and  maintenance 
costs. 

State  program  official  means  the 
USDA  official  at  the  State  level  who  has 
been  delegated  the  responsibility  of 
administering  the  water  and  waste 
disposal  programs  under  this  regulation 
for  a  particular  State  or  States. 

Statewide  nonmetropolitan  median 
household  income  means  the  median 
household  income  of  all  rural  areas  of 
a  state. 

(b)  Rules  of  grammatical  construction. 
Unless  the  context  otherwise  indicates, 
"includes"  and  "including"  are  not 
limiting,  and  "or"  is  not  exclusive.  The 
terms  deSned  in  paragraph  (a)  of  this 
section  include  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the 
plural. 

S  1780.4    AvailaMtHy  of  forms  and 

r«gulatk>ns. 

Information  about  the  availability  of 
forms,  instructions,  regulations, 
bulletins,  0MB  Circulars,  Treasury 
Circulars,  standards,  documents  and 
publications  cited  in  this  part  is 
available  from  any  USDA/Rural 
Development  office  or  the  Rural  Utilities 
Service,  United  States  Department  of 
Agriculture.  Washington,  DC  20250- 
1500. 

§1780.5    [Reserved] 

§  1780.6    Application  information. 

(a)  The  Rural  Development  State 
Director  in  each  State  will  determine  the 
office  and  staff  that  will  be  responsible 
for  delivery  of  the  program  (processing 
office)  and  designate  an  approving 
office.  Applications  will  be  accepted  by 
the  processing  office. 

(b)  The  applicant's  governing  body 
should  designate  one  person  to  act  as 


contact  person  with  the  Agency  during 
loan  and  grant  processing.  Agency 
personnel  should  make  every  effort  to 
involve  the  applicant's  contact  person 
when  meeting  with  the  applicant's 
professional  consultants  or  agents. 

§1780.7    Eligibility. 

Facilities  financed  by  water  and  waste 
disposal  loans  or  grants  must  serve  rural 
areas. 

(a)  Eligible  applicant.  An  applicant 
must  be: 

(1)  A  public  body,  such  as  a 
municipality,  county,  district,  authority, 
or  other  political  subdivision  of  a  state, 
territory  or  commonwealth; 

(2)  All  organization  operated  on  a  not- 
for-profit  basis,  such  as  an  association, 
cooperative,  or  private  corporation.  The 
organization  must  be  an  association 
controlled  by  a  local  public  body  or 
bodies,  or  have  a  broadly  based 
ownership  by  or  membership  of  people 
of  the  local  community;  or 

(3)  Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  tribes. 

(b)  Eligible  facilities.  Facilities 
financed  by  RUS  may  be  located  in  non- 
rural  areas.  However,  loan  and  grant 
funds  may  be  used  to  finance  only  that 
portion  of  the  facility  serving  rural 
areas,  regardless  of  facility  location. 

(c)  Eligible  projects.  (1)  Projects  must 
serve  a  rural  area  which,  if  such  project 
is  completed,  is  not  likely  to  decline  in 
population  below  that  for  which  the 
project  was  designed. 

(2)  Projects  must  be  designed  and 
constructed  so  that  adequate  capacity 
will  or  can  be  made  available  to  serve 
the  present  population  of  the  area  to  the 
extent  feasible  and  to  serve  the 
reasonably  foreseeable  growth  needs  of 
the  area  to  the  extent  practicable. 

(3)  Projects  must  be  necessary  for 
orderly  community  development  and 
consistent  with  a  current 
comprehensive  community  water,  waste 
disposal,  or  other  current  development 
plan  for  the  rural  area. 

(d)  Credit  elsewhere.  Applicants  must 
certify  in  writing  and  the  Agency  shall 
determine  and  document  that  the 
applicant  is  unable  to  finance  the 
proposed  project  from  their  own 
resources  or  through  conunercial  credit 
at  reasonable  rates  and  terms. 

(e)  Legal  authority  and  responsibility. 
Each  applicant  must  have  or  will  obtain 
the  legal  authority  necessary  for  owning, 
constructing,  operating,  and 
maintaining  the  proposed  facility  or 
service  and  for  obtaining,  giving 
security  for,  and  repaying  the  proposed 
loan.  The  applicant  shall  be  responsible 
for  operating,  maintaining,  and 
managing  the  facility,  and  providing  for 


its  continued  availability  and  use  at 
reasonable  user  rates  and  charges.  This 
responsibility  shall  be  exercised  by  the 
applicant  even  though  the  facility  may 
be  operated,  maintained,  or  managed  by 
a  third  party  under  contract  or 
management  agreement.  Guidance  for     - 
preparing  a  management  agreement  is 
available  from  the  Agency.  Such 
contracts,  management  agreements,  or 
leases  must  not  contain  options  or  other 
provisions  for  transfer  of  ownership. 

(f)  Economic  feasibility.  All  projects 
financed  under  the  provisions  of  this 
section  must  be  based  on  taxes, 
assessments,  income,  fees,  or  other 
satisfactory  sources  of  revenues  in  an 
amount  suMcient  to  provide  for  facility 
operation  and  maintenance,  reasonable 
reserves,  and  debt  payment.  If  the 
primary  use  of  the  facility  is  by  business 
and  the  success  or  failure  of  the  facility 
is  dependent  on  the  business,  then  the 
economic  viability  of  that  business  must 
be  assessed. 

(g)  Federal  Debt  Collection  Act  of 
1990  (28  U.S.C.  3001  et  seq.).  An 
outstanding  judgment  obtained  by  the 
United  States  in  a  Federal  Court  (other 
than  in  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
a  loan  or  grant  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 

(h)  Expanded  eligibility  for  timber- 
dependent  communities  in  Pacific 
Northwest.  In  the  Pacific  Northwest, 
defined  as  an  area  containing  national 
forest  covered  by  the  Federal  document 
entitled,  "Forest  Plan  for  a  Sustainable 
Economy  and  a  Sustainable 
Environment,"  dated  lyly  1,  1993,  the 
population  limits  contained  in 
§  1780.3(a)  are  expanded  to  include 
communities  with  not  more  than  25,000 
inhabitants  until  September  30, 1998,  if: 

(1)  Part  or  all  of  the  community  lies 
within  100  miles  of  the  boundary  of  a 
national  forest  covered  by  the  Federal 
document  entitled,  "Forest  Plan  for  a 
Sustainable  Economy  and  a  Sustainable 
Environment,"  dated  July  1,  1993;  and 

(2)  The  community  is  located  in  a 
county  in  which  at  least  15  percent  of 
the  total  primary  and  secondary  labor 
and  proprietor  income  is  derived  from 
forestry,  wood  products,  or  forest- 
related  industries  such  as  recreation  and 
tourism. 

§1780.8    [Reserved] 

§1780.9    Eligible  loan  and  grant  purposes. 

Loan  and  grant  funds  may  be  used 
only  for  the  following  purposes: 

(a)  To  construct,  enlarge,  extend,  or 
otherwise  improve  rural  water,  sanitary 
sewage,  solid  waste  disposal,  and  storm 
wastewater  disposal  facilities. 
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(b)  To  construct  or  relocate  public 
buildings,  roads,  bridges,  fences,  or 
utilities,  and  to  make  othei  public 
improvements  necessary  for  the 
successful  operation  or  protection  of 
facilities  authorized  in  paragraph  (a)  of 
this  section. 

(c)  To  relocate  private  buildings, 
roads,  bridges,  fences,  or  utilities,  and 
other  private  improvements  necessary 
for  the  successlul  operation  or 
protection  of  facilities  authorized  in 
paragraph  (a)  of  this  section. 

(d)  For  payment  of  other  utility 
connection  charges  as  provided  in 
service  contracts  between  utility 
systems. 

(e)  When  a  necessary  part  of  the 
project  relates  to  those  facilities 
authorized  in  paragraphs  (a),  (b),(c)  or 
(d)  of  this  section  the  following  may  be 
considered: 

(1)  Loan  or  grant  funds  may  be  used 
for: 

(i)  Reasonable  fees  and  costs  such  as: 
legal,  engineering,  administrative 
services,  fiscal  advisory,  recording, 
environmental  analyses  and  siu^^eys, 
possible  salvage  or  other  mitigation 
measures,  planning,  establishing  or 
acquiring  rights; 

(ii)  Costs  of  acquiring  interest  in  land; 
rights,  such  as  water  rights,  leases, 
permits,  rights-of-way;  and  other 
evidence  of  land  or  water  control  or 
protection  necessary  for  development  of 
the  facility; 

(iii)  Purchasing  or  renting  equipment 
necessary  to  install,  operate,  maintain, 
extend,  or  protect  facilities; 

(iv)  Cost  of  additional  applicant  labor 
and  other  expenses  necessary  to  install 
and  extend  service;  and 

(v)  In  unusual  cases,  the  cost  for 
connecting  the  user  to  the  main  service 
line. 

(2)  Only  loan  funds  may  be  used  for: 
(i)  Interest  inciured  during 

construction  in  conjunction  with 
multiple  advances  or  interest  on  interim 
financing; 

(ii)  Initial  operating  expenses, 
including  interest,  for  a  period 
ordinarily  not  exceeding  one  year  when 
the  applicant  is  unable  to  pay  such 
expenses; 

(iii)  The  purchase  of  existing  facilities 
when  it  is  necessary  either  to  improve 
service  or  prevent  the  loss  of  service; 

(iv)  Refinancing  debts  incurred  by,  or 
on  behalf  of,  an  applicant  when  all  of 
the  following  conditions  exist: 

(A)  The  debts  being  refinanced  are  a 
secondary  part  of  the  total  loan; 

(B)  The  debts  were  incurred  for  the 
facility  or  service  being  financed  or  any 
part  thereof;  and 

(C)  Arrangements  caimot  be  made 
with  the  creditors  to  extend  or  modify 


the  terms  of  the  debts  so  that  a  sound 
basis  will  exist  for  making  a  loan;  and 

(v)  Prepayment  of  costs  for  which 
RUS  grant  funds  were  obligated. 

(3)  Grant  funds  may  be  used  to  restore 
loan  funds  used  to  prepay  grant 
obligated  costs. 

(f)  Construction  incurred  before  loan 
or  grant  approval. 

(1)  Funds  may  be  used  to  pay 
obligations  for  eligible  project  costs 
inciured  before  loan  or  grant  approval  if 
such  requests  are  made  in  writing  by  the 
applicant  and  the  Agency  determines 
that: 

(i)  Compelling  reasons  exist  for 
incurring  obligations  before  loan  or 
grant  approval; 

(ii)  Tne  obligations  will  be  incurred 
for  authorized  loan  or  grant  purposes; 
and 

(iii)  The  Agency's  authorization  to 
pay  such  obligations  is  on  the  condition 
that  it  is  not  committed  to  make  the  loan 
or  grant;  it  assumes  no  responsibility  for 
any  obligations  incurred  by  the 
applicant;  and  the  applicant  must 
subsequently  meet  all  loan  or  grant 
approval  requirements,  including 
environmental  and  contracting 
requirements. 

(2)  If  construction  is  started  without 
Agency  approval,  post-approval  in 
accordance  with  this  section  may  be 
considered,  provided  the  construction 
meets  applicable  requirements 
including  those  regarding  approval  and 
environmental  matters. 

(g)  Water  or  sewer  service  may  be 
provided  through  individual 
installations  or  small  clusters  of  users 
within  an  applicant's  service  area.  The 
approval  official  should  consider  items 
such  as:  quantity  and  quality  of  the 
individual  installations  that  may  be 
developed;  cost  effectiveness  of  the 
individual  facility  compared  with  the 
initial  and  long  term  user  cost  on  a 
central  system;  health  and  pollution 
problems  attributable  to  individual 
facilities;  operational  or  management 
problems  peculiar  to  individual 
installations;  and  permit  and  regidatory 
agency  requirements. 

(1)  Applicants  providing  service 
through  individual  facilities  must  meet 
the  eligibility  requirements  in  §  1780.7. 

(2)  Tne  Agency  must  approve  the 
form  of  agreement  between  the 
applicant  and  individual  users  for  the 
installation,  operation,  maintenance  and 
payment  for  individual  facilities. 

(3)  If  taxes  or  assessments  are  not 
pledged  as  security,  appUcants 
providing  service  through  individual 
facilities  must  obtain  security  necessary 
to  assure  collection  of  any  sum  the 
individual  user  is  obligated  to  pay  the 
applicant. 


(4)  Notes  representing  indebtedness 
owed  the  applicant  by  a  user  for  an 
individual  facility  will  be  scheduled  for 
payment  over  a  period  not  to  exceed  the 
useful  life  of  the  individual  facility  or 
the  RUS  loan,  whichever  is  shorter.  The 
interest  rate  will  not  exceed  the  interest 
rate  charged  the  applicant  on  the  RUS 
indebtedness. 

(5)  Applicants  providing  service 
through  individual  or  cluster  facihties 
must  obtain: 

(i)  Easements  for  the  installation  and 
ingress  to  and  egress  from  the  facility  if 
determined  necessary  by  RUS;  and 

(ii)  An  adequate  method  for  denying 
service  in  the  event  of  nonpayment  of 
user  fees. 

$1780.10    Llmttattons. 

(a)  Loan  and  grant  funds  may  not  be 
used  to  finance: 

(1)  Facilities  which  are  not  modest  in 
size,  design,  and  cost; 

(2)  Loan  or  grant  finder's  fees; 

(3)  The  construction  of  any  new 
combined  storm  and  sanitary  sewer 
facilities; 

(4)  Any  portion  of  the  cost  of  a  facility 
which  does  not  serve  a  rural  area; 

(5)  That  portion  of  project  costs 
normally  provided  by  a  business  or 
industrial  user,  such  as  wastewater 
pretreatment,  etc.; 

(6)  Rental  for  the  use  of  equipment  or 
machinery  owned  by  the  applicant; 

(7)  For  other  purposes  not  direcUy 
related  to  operating  and  maintenance  of 
the  facility  being  installed  or  improved; 
and 

(8)  A  judgment  which  would 
disqualify  an  applicant  for  a  loan  or 
grant  as  provided  for  in  §  1780.7(g). 

(b)  Grant  funds  may  not  be  used  to: 

(1)  Reduce  EDU  costs  to  a  level  less 
than  similar  system  cost; 

(2)  Pay  any  costs  of  a  project  when  the 
median  household  income  of  the  service 
area  is  and  more  than  100  percent  of  the 
noiunetropolitan  median  household 
income  of  the  State; 

(3)  Pay  project  costs  when  other  loan 
funding  for  the  project  is  not  at 
reasonable  rates  and  terms;  and 

(4)  Pay  project  costs  when  other 
funding  is  a  guaranteed  loan  obtained  in 
accordance  with  subpart  I  of  part  1980 
of  this  tide. 

(c)  Grants  may  not  be  made  in  excess 
of  the  following  percentages  of  the  RUS 
eligible  project  development  costs. 
Facilities  previously  installed  will  not 
be  considered  in  determining  the 
development  costs. 

(1)  75  percent  when  the  median 
household  income  of  the  service  area  is 
below  the  higher  of  the  poverty  line  or 
80%  of  the  state  nonmetropolitan 
median  income  and  the  project  is 
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necessary  to  alleviate  a  health  or 
sanitary  problem. 

(2)  45  percent  when  the  median 
household  income  of  the  service  area 
exceeds  the  80  percent  requirements 
described  in  paragraph  (c)(1)  of  this 
section  but  is  not  more  than  100  percent 
of  the  statewide  nonmetropolitan 
median  household  income. 

(3)  Applicants  are  advised  that  the 
percentages  contained  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  are 
maximum  amounts  and  may  be  further 
limited  due  to  availability  of  funds  or 
the  grant  determination  procedures 
contained  in  §  1780.35  (b). 

S 1 780. 1 1    Service  area  requirenwnts. 

(a)  All  facilities  financed  under  the 
provisions  of  this  part  shall  be  for 
public  use.  The  facilities  will  be 
installed  so  as  to  serve  any  potential 
user  within  the  service  area  who  desires 
service  and  can  be  feasibly  and  legally 
served.  This  does  not  preclude: 

(1)  Financing  or  constructing  projects 
in  phases  when  it  is  not  practical  to 
finance  or  construct  the  entire  project  at 
one  time;  and 

(2)  Financing  or  constructing  facilities 
where  it  is  not  economically  feasible  to 
serve  the  entire  area,  provided  economic 
feasibility  is  determined  on  the  basis  of 
the  entire  system  and  not  by  considering 
the  cost  of  separate  extensions  to  or 
parts  thereof;  the  applicant  publicly 
announces  a  plan  for  extending  service 
to  areas  not  initially  receiving  service 
from  the  system;  and  potential  users 
located  in  the  areas  not  to  be  initially 
served  receive  written  notice  from  the 
applicant  that  service  will  not  be 
provided  until  such  time  as  it  is 
economically  feasible  to  do  so. 

(b)  Shoula  the  Agency  determine  that 
inequities  exist  within  the  applicants 
service  area  for  the  same  type  service 
proposed  (i.e.,  water  or  waste  disposal) 
such  inequities  will  be  remedied  by  the 
applicant  prior  to  loan  or  grant  approval 
or  included  as  part  of  the  project. 
Inequities  are  defined  as  unjustified 
variations  in  availability,  adequacy  or 
quality  of  service.  User  rate  schedules 
for  portions  of  existing  systems  that 
were  developed  under  different 
financing,  rates,  terms  or  conditions  do 
not  necessarily  constitute  inequities. 

(c)  Developers  are  normally  expected 
to  provide  utility-type  facilities  in  new 
or  developing  areas  in  compliance  with 
appropriate  State  statutes.  RUS 
financing  will  be  considered  to  an 
eligible  applicant  only  in  such  cases 
when  failure  to  complete  development 
would  result  in  an  adverse  economic 
condition  for  the  rural  area  (not  the 
conununity  being  developed);  the 
proposal  is  necessary  to  the  success  of 


a  current  area  development  plan;  and 
loan  repayment  can  be  assured  by: 

(1)  The  applicant  already  having 
sufficient  assured  revenues  to  repay  the 
loan;  or 

(2)  Developers  providing  a  bond  or 
escrowed  security  deposit  as  a  guarantee 
sufficient  to  meet  expenses  attributable 
to  the  area  in  question  until  a  sufficient 
number  of  the  building  sites  are 
occupied  and  connected  to  the  facility 
to  provide  enough  revenues  to  meet 
operating,  maintenance,  debt  service, 
and  reserve  requirements.  Such 
guarantees  from  developers  will  meet 
the  requirements  in  §  1780.39{c)(4)(ii); 
or 

(3)  Developers  paying  cash  for  the 
increased  capital  cost  and  any  increased 
operating  expenses  until  the  developing 
area  will  support  the  increased  costs;  or 

(4)  The  full  faith  and  credit  of  a  pubUc 
body  where  the  debt  is  evidenced  by 
general  obligation  bonds;  or 

(5)  The  loan  is  to  a  public  body 
evidenced  by  a  pledge  of  tax  revenue  or 
assessments;  or 

(6)  The  user  charges  can  become  a 
lien  upon  the  property  being  served  and 
income  from  such  lien  can  be  collected 
in  sufficient  time  to  be  used  for  its 
intended  purposes. 

§1780.12    [Reserved] 

§1780.13    Rates  and  terms. 

(a)  General.  (1)  Each  loan  will  bear 
interest  at  the  rate  prescribed  in  RD 
Instruction  440.1.  exhibit  B.  The  interest 
rates  will  be  set  by  the  Agency  for  each 
quarter  of  the  fiscal  year.  All  rates  will 
be  adjusted  to  the  nearest  one-eighth  of 
one  per  centum.  The  rate  will  be  the 
lower  of  the  rate  in  effect  at  the  time  of 
loan  approval  or  the  rate  in  effect  at  the 
time  of  loan  closing  unless  the  applicant 
otherwise  chooses. 

(2)  If  the  interest  rate  is  to  be  that  in 
effect  at  loan  closing  on  a  loan  involving 
multiple  advances  of  RUS  funds  using 
temporary  debt  instruments,  the  interest 
rate  charged  shall  be  that  in  effect  on  the 
date  when  the  first  temporary  debt 
instrument  is  issued. 

(b)  Poverty  rate.  The  poverty  interest 
rate  will  not  exceed  5  per  centum  per 
annum.  All  poverty  rate  loans  must 
comply  with  the  following  conditions: 

(1)  The  primary  purpose  of  the  loan 
is  to  upgrade  existing  facilities  or 
construct  new  facilities  required  to  meet 
applicable  health  or  sanitary  standards; 
and 

(2)  The  median  household  income  of 
the  service  area  is  below  the  higher  of 
the  poverty  line,  or  80  percent  of  the 
Statewide  nonmetropolitan  median 
household  income. 

(c)  Intermediate  rate.  The 
intermediate  interest  rate  will  be  set  at 


the  poverty  rate  plus  one-half  of  the 
difference  between  the  poverty  rate  and 
the  market  rate,  not  to  exceed  7  percent 
per  armum.  It  will  apply  to  loans  that  do 
not  meet  the  requirements  for  the 
poverty  rate  and  for  which  the  median 
household  income  of  the  service  area  is 
not  more  than  100  percent  of  the 
nonmetropolitan  median  household 
income  of  the  State. 

(d)  Market  rate.  The  market  interest 
rate  will  be  set  using  as  guidance  the 
average  of  the  Bond  Buyer  (11-GO 
Bond)  Index  for  the  four  weeks  prior  to 
the  first  Friday  of  the  last  month  bnfore 
the  beginning  of  the  quarter.  The  market 
rate  will  apply  to  all  loans  that  do  not 
qualify  for  a  different  rate  under 
paragraph  (b)  or  (c)  of  this  section. 

(e)  Repayment  terms.  The  loan 
repayment  period  shall  not  exceed  the 
useful  life  of  the  facility,  State  statute  or 
40  years  from  the  date  of  the  note  or 
bond,  whichever  is  less.  Where  RUS 
grant  funds  are  used  in  connection  with 
an  RUS  loan,  the  loan  will  be  for  the 
maximum  term  permitted  by  this  part. 
State  statute,  or  the  useful  life  of  the 
facility,  whichever  is  less,  unless  there 
is  an  exceptional  case  where 
circumstances  justify  making  an  RUS 
loan  for  less  than  the  maximum  term 
permitted.  In  such  cases,  the  reasons 
must  be  fully  documented. 

(1)  Principal  payments  may  be 
deferred  in  whole  or  in  part  for  a  period 
not  to  exceed  36  months  following  the 
date  the  first  interest  installment  is  due. 
If  for  any  reason  it  appears  necessary  to 
permit  a  longer  period  of  deferment,  the 
Agency  may  authorize  such  deferment. 
Deferments  of  principal  will  not  be  used 
to: 

(i)  Postpone  the  levying  of  taxes  or 
assessments; 

(ii)  Delay  collection  of  the  full  rates 
which  the  borrower  has  agreed  to  charge 
users  for  its  services  as  soon  as  those 
services  become  available; 

(iii)  Create  reserves  for  normal 
operation  and  maintenance; 

(iv)  Make  any  capital  improvements 
except  those  approved  by  the  Agency 
which  are  determined  to  be  essential  to 
the  repayment  of  the  loan  or  to  maintain 
adeauate  security;  and 

(vj  Make  payment  on  other  debt. 

(2)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availability  and  be  in  accordance  with 
State  law.  If  State  law  only  permits 
principal  plus  interest  (P&I)  type  bonds, 
aimual  or  semiaimual  payments  will  be 
used.  Insofar  as  practical  monthly 
payments  will  be  scheduled  one  full 
month  following  the  date  of  loan 
closing;  or  semiannual  or  annual 
payments  will  be  scheduled  six  or 
twelve  full  months,  respectively. 
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following  the  date  of  loan  closing  or  any 
deferment  period.  Due  dates  falling  on 
the  29th,  30th  or  31st  day  of  the  month 
will  be  avoided. 

(3)  In  all  cases,  including  those  in 
which  RUS  is  jointly  financing  with 
another  lender,  the  RUS  payments  of 
principal  and  interest  should 
approximate  amortized  installments. 

§1780.14    Security. 

Loans  will  be  secured  by  the  best 
security  position  practicable  in  a 
manner  which  will  adequately  protect 
the  interest  of  RUS  during  the 
repayment  period  of  the  loan.  Specific 
security  requirements  for  each  loan  will 
be  included  in  a  letter  of  conditions. 

(a)  Public  bodies.  Loans  to  such 
borrowers,  including  Federally 
recognized  Indian  tribes  as  appropriate, 
will  be  evidenced  by  notes,  bonds, 
warrants,  or  other  contractual 
obligations  as  may  be  authorized  by 
relevant  laws  and  by  borrower's 
documents,  resolutions,  and  ordinances. 
Security,  in  the  following  order  of 
preference,  will  consist  of: 

(1)  The  full  faith  and  credit  of  the 
borrower  when  the  debt  is  evidenced  by 
general  obligation  bonds;  andyor 

(2)  Pledges  of  taxes  or  assessments; 
and/or 

(3)  Pledges  of  facility  revenue  and, 
when  it  is  the  customary  financial 
practice  in  the  State,  liens  will  be  taken 
on  the  interest  of  the  applicant  in  all 
land,  easements,  rights-of-way,  water 
rights,  water  purchase  contracts,  water 
sales  contracts,  sewage  treatment 
contracts,  and  similar  property  rights, 
including  leasehold  interests,  used  or  to 
be  used  in  connection  with  the  &cility 
whether  owned  at  the  time  the  loan  is 
approved  or  acquired  with  loan  funds. 

(b)  Other-than-public  bodies.  Loans  to 
other-than-public  body  applicants  and 
Federally  recognized  Indian  tribes,  as 
appropriate,  will  be  secured  in  the 
following  order  of  preference: 

(1)  Assignments  of  borrower  income 
will  be  taken  and  perfected  by  filing,  if 
legally  permissible;  and 

(2)  A  lien  will  be  taken  on  the  interest 
of  the  applicant  in  all  land,  easements, 
rights-of-way,  water  rights,  water 
purchase  contracts,  water  sales 
contracts,  sewage  treatment  contracts 
and  similar  property  rights,  including 
leasehold  interest,  used,  or  to  be  used  in 
connection  with  the  facility  whether 
owned  at  the  time  the  loan  is  approved 
or  acquired  with  loan  funds.  In  unusual 
circumstances  where  it  is  not  legally 
permissible  or  feasible  to  obtain  a  lien 
on  such  land  (such  as  land  rights 
obtained  from  Federal  or  local 
government  agencies,  and  from 
railroads)  and  the  approval  official 


determines  that  the  interest  of  RUS  is 
otherwise  adequately  secured,  the  lien 
requirement  may  be  omitted  as  to  such 
land  rights.  For  existing  borrowers 
where  the  Agency  already  has  a  security 
position  on  real  property,  the  approval 
official  may  determine  that  the  interest 
of  the  Government  is  adequately 
secured  and  not  require  additional  liens 
on  such  land  rights.  When  the 
subsequent  loan  is  approved  or  the 
acquisition  of  real  property  is  subject  to 
an  outstanding  lien  indebtedness,  the 
next  highest  priority  lien  obtainable  will 
be  taken  if  the  approval  official 
determines  that  the  loan  is  adequately 
seciued. 

(c)  Joint  financing  security.  For 
projects  utilizing  joint  financing,  when 
adequate  seciuity  of  more  than  one  type 
is  available,  the  other  lender  may  take 
one  type  of  security  with  RUS  taking 
another  type.  For  projects  utilizing  joint 
financing  with  the  same  security  to  be 
shared  by  RUS  and  another  lender,  RUS 
will  obtain  at  least  a  parity  position 
with  the  other  lender.  A  parity  position 
is  to  ensiue  that  with  joint  seciuity,  in 
the  event  of  default,  each  lender  v^l  be 
affected  on  a  proportionate  basis.  A 
parity  position  will  conform  with  the 
following  unless  an  exception  is  granted 
by  the  approval  official: 

(1)  It  is  not  necessary  for  loans  to  have 
the  same  repayment  terms.  Loans  made 
by  other  lenders  involved  in  joint 
financing  with  RUS  should  be 
scheduled  for  repayment  on  terms 
similar  to  those  customarily  used  in  the 
State  for  financing  such  facilities. 

(2)  The  use  of  a  trustee  or  other 
similar  paying  agent  by  the  other  lender 
in  a  joint  financing  arrangement  is 
acceptable  to  RUS.  A  trustee  or  other 
similar  paying  agent  will  not  normally 
be  used  for  the  RUS  portion  of  the 
funding  unless  required  to  comply  with 
State  law.  The  responsibilities  and 
authorities  of  any  trustee  or  other 
similar  paying  agent  on  projects  that 
include  RUS  funds  must  be  clearly 
specified  by  written  agreement  and 
approved  by  the  State  program  official 
and  the  Office  of  the  General  Counsel 
(OGC).  RUS  must  be  able  to  deal 
directly  with  the  borrower  to  enforce  the 
provisions  of  loan  and  grant  agreements 
and  perform  necessary  servicing  actions. 

(3)  In  the  event  adequate  funds  are  not 
available  to  meet  regular  installments  on 
parity  loans,  the  funds  available  will  be 
apportioned  to  the  lenders  based  on  the 
respective  current  installments  of 
principal  and  interest  due. 

(4)  Funds  obtained  from  the  sale  or 
liquidation  of  secured  property  or  fixed 
assets  will  be  apportioned  to  the  lenders 
on  the  basis  of  the  pro  rata  amount 
outstanding;  provided,  however,  funds 


obtained  from  such  sale  or  liquidation 
for  a  project  that  included  RUS  grait 
funds  will  be  apportioned  as  required 
by  the  grant  agreement. 

(5)  Protective  advances  must  be 
charged  to  the  borrower's  account  and 
be  secured  by  a  lien  on  the  seciuity 
property.  To  the  extent  consistent  with 
State  law  and  customary  lending 
practices  in  the  area,  repayment  of 
*  protective  advances  made  by  either 
lender,  for  the  mutual  protection  of  both 
lenders,  should  receive  first  priority  in 
apportionment  of  funds  between  the 
lenders.  To  ensure  agreement  between 
lenders,  efforts  should  be  made  to 
obtain  the  concurrence  of  both  lenders 
before  one  lender  makes  a  protective 
advance. 

§1780.15    Other  Federal,  State,  md  local 
requirements. 

Proposals  for  facilities  financed  in 
whole  or  in  part  with  RUS  funds  will  be 
coordinated  with  appropriate  Federal, 
State  and  local  agencies.  If  there  are 
conflicts  between  this  part  and  State  or 
local  laws  or  regulatory  commission 
regulations,  the  provisions  of  this  part 
will  control.  Applicants  will  be  required 
to  comply  with  Federal,  State,  and  local 
laws  and  any  regulatory  commission 
rules  and  regulations  pertaining  to: 

(a)  Organization  of  the  applicant  and 
its  authority  to  own,  construct,  operate, 
and  maintain  the  proposed  facilities; 

(b)  Borrowing  money,  giving  security 
therefore,  and  raising  revenues  for  the 
repayment  thereof; 

(c)  Land  use  zoning;  and 

(d)  Health  and  sanitation  standards 
and  design  and  installation  standards 
unless  an  exception  is  granted  by  RUS. 

§1780.16    [Reserved] 

§  1780.17    Setectton  priorities  artd  process. 

When  ranking  eligible  applications  for 
consideration  for  limited  funds.  Agency 
officials  must  consider  the  priority 
items  met  by  each  application  and  the 
degree  to  which  those  priorities  are  met 
Points  will  be  awarded  as  follows: 

(a)  Population  priorities.  (1)  The 
proposed  project  will  primarily  serve  a 
rural  airea  having  a  population  not  in 
excess  of  1 ,000 — 25  points; 

(2)  The  proposed  project  primarily 
serves  a  rural  area  having  a  population 
between  1,001  and  2,500 — 15  points; 

(3)  The  proposed  project  primarily 
serves  a  rural  area  having  a  population 
between  2,501  and  5.500 — 5  points. 

(b)  Health  priorities.  The  proposed 
project  is: 

(1)  Needed  to  alleviate  an  emergency 
situation,  correct  unanticipated 
diminution  or  deterioration  of  a  water 
supply,  or  to  meet  Safe  Drinking  Water 
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Act  requirements  which  pertain  to  a 
water  system — 25  points; 

(2)  Required  to  correct  inadequacies 
of  a  wastewater  disposal  system,  or  to 
meet  health  standards  which  pertain  to 
a  wastewater  disposal  system — 25 
points; 

(3)  Required  to  meet  administrative 
orders  issued  to  correct  local,  State,  or 
Federal  solid  waste  violations — 15 
points. 

(c)  Median  household  income 
priorities.  The  median  household 
income  of  the  population  to  be  served 
by  the  proposed  project  is: 

(1)  Less  than  the  poverty  line  if  the 
poverty  line  is  less  than  80%  of  the 
statewide  noometropolitan  median 
household  income — 30  points; 

(2)  Less  than  80  percent  of  the 
statewide  noometropolitan  median 
household  income — 20  points; 

(3)  Equal  to  or  more  than  the  poverty 
line  and  between  80%  and  100%, 
inclusive,  of  the  State's  nonmetropolitan 
median  household  income — 15  points. 

(d)  Other  priorities.  (1)  The  proposed 
project  will:  merge  ownership, 
management,  and  operation  of  smaller 
facilities  providing  for  more  efficient 
management  and  economical  service — 
15  points; 

(2)  The  proposed  project  will  enlarge, 
extend,  or  otherwise  modify  existing 
facilities  to  provide  service  to  additional 
rural  areas — 10  points; 

(3)  Applicant  is  a  public  body  or 
Indian  tribe — 5  points; 

(4)  Amount  of  other  than  RUS  funds 
committed  to  the  project  is: 

(i)  50%  or  more — 15  points; 
(ii)  20%  to  49%— 10  points; 
(iii)  5%— 19%— 5  points; 

(5)  Projects  that  will  serve  Agency 
identified  target  areas — 10  points; 

(6)  Projects  that  primarily  recycle 
solid  waste  products  thereby  limiting 
the  need  for  solid  waste  disposal — 5 
points; 

(7)  The  proposed  project  will  serve  an 
area  that  has  an  unreliable  quality  or 
supply  of  drinking  water — 10  points. 

(e)  In  certain  cases  the  State  program 
official  may  assign  up  to  15  points  to  a 
project.  The  points  may  be  awarded  to 
projects  in  order  to  improve 
compatibility  and  coordination  between 
RUS's  and  other  agencies'  selection 
systems,  to  ensure  effective  RUS  fund 
utilization,  and  to  assist  those  projects 


that  are  the  most  cost  effective.  A 
written  justification  must  be  prepared 
and  placed  in  the  project  file  each  time 
these  points  are  assigned. 

(f)  Cost  overruns.  An  application  may 
receive  consideration  for  funding  before 
others  at  the  State  or  National  Office 
level  when  it  is  a  subsequent  request  for 
a  previously  approved  project  which 
has  encountered  construction  cost 

•overruns.  The  cost  overruns  must  be 
due  to  high  bids  or  unexpected 
construction  problems  that  cannot  be 
reduced  by  negotiations,  redesign,  use 
of  bid  alternatives,  rebidding  or  other 
means.  Cost  ovemms  exceeding  20%  of 
the  development  cost  at  time  of  loan  or 
grant  approval  or  where  the  scope  of  the 
original  purpose  has  changed  will  not 
be  considered  under  this  paragraph. 

(g)  National  office  priorities.  In 
selecting  projects  for  funding  at  the 
National  Office  level  State  program 
official  points  may  or  may  not  be 
considered.  The  Administrator  may 
assign  up  to  15  additional  points  to 
account  for  items  such  as  geographic 
distribution  of  funds,  the  highest 
priority  projects  within  a  state,  and 
emergency  conditions  caused  by 
economic  problems  or  natural  disasters. 
The  Administrator  may  delegate  the 
authority  to  assign  the  15  points  to 
appropriate  National  Office  staff. 

i  1780.18    Allocation  of  program  funds, 
(a)  General.  (1)  The  purpose  of  this 
part  is  to  set  forth  the  methodology  and 
formulas  by  which  the  Administrator  of 
the  RUS  allocates  program  funds  to  the 
States.  (The  term  "State"  means  any  of 
the  States  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  the  Western  Pacific  Areas.) 

(2)  The  formulas  in  this  pari  are  used 
to  allocate  program  loan  and  grant  funds 
to  Rural  Development  State  offices  so 
that  the  overall  mission  of  the  Agency 
can  be  carried  out.  Considerations  used 
when  developing  the  formulas  include 
enabling  legislation,  congressional 
direction,  and  administration  policies. 
Allocation  formulas  ensure  that  program 
resources  are  available  on  an  equal  basis 
to  all  eligible  individuals  and 
organizations. 

(3)  The  actual  amounts  of  funds,  as 
computed  by  the  methodology  and 
formulas  contained  herein,  allocated  to 


a  State  for  a  funding  period,  are 
distributed  to  each  State  office.  The 
allocated  amounts  are  available  for 
review  in  any  Rural  Development  State 
office. 

fb)  Definitions. — (1)  Amount  available 
for  allocations.  Funds  appropriated  or 
otherwise  made  available  to  the  Agency 
for  use  in  authorized  programs.  On 
occasion,  the  allocation  of  funds  to 
States  may  not  be  practical  for  a 
particular  program  due  to  funding  or 
administrative  constraints.  In  these 
cases,  funds  will  be  controlled  by  the 
National  Office. 

(2)  Basic  formula  criteria,  data  source 
and  weight.  Basic  formulas  are  used  to 
calculate  a  basic  State  factor  as  a  pari  of 
the  methodology  for  allocating  funds  to 
the  States.  The  formulas  take  a  number 
of  criteria  that  reflect  the  funding  needs 
for  a  particular  program  and  through  a 
normalization  and  weighting  process  for 
each  of  the  criteria  calculate  the  basic 
State  factor  (SF).  The  data  sources  used 
for  each  criteria  are  believed  to  be  the 
most  current  and  reliable  information 
that  adequately  quantifies  the  criterion. 
The  weight,  expressed  as  a  percentage, 
gives  a  relative  value  to  the  importance 
of  each  of  the  criteria. 

(3)  Basic  formula  allocation.  The 
result  of  multiplying  the  amount 
available  for  allocation  less  the  total  of 
any  amoimts  held  in  reserve  or 
distributed  by  base  or  administrative 
allocation  times  the  basic  State  factor  for 
each  State.  The  basic  formula  allocation 
(BFA)  for  an  individual  State  is  equal  to: 

BFA= (Amount  available  for  allocation  -  NO 
reserve  -  total  base  and  administrative 
allocations)  x  SF. 

(4)  Transition  formula,  (i)  A  formula 
based  on  a  proportional  amount  of 
previous  year  allocation  used  to 
maintain  program  continuity  by 
preventing  large  fluctuations  in 
individual  State  allocations.  The 
transition  formula  limits  allocation 
shifts  to  any  particular  State  in  the  event 
of  changes  from  year  to  year  of  the  basic 
formula,  the  basic  criteria,  or  the 
weights  given  the  criteria.  The  transition 
formula  first  checks  whether  the  current 
year's  basic  formula  allocation  is  within 
the  transition  range  (plus  or  minus  20 
percentage  points  of  the  proportional 
amount  of  the  previous  year's  BFA).  The 
formula  follows: 


Transition  Range  - 1 .0  -t- 


maximum  20%     (Amount  available  for  allocation  this  year  x  State  previous  year  BFA) 


100 


(Amount  available  for  allocation  previous  year) 


(ii)  If  the  current  year's  State  BFA  is 
not  within  the  transition  range  in 


paragraph  (b)(4)(i)  of  this  section,  the 
State  formula  allocation  is  changed  to 


the  amount  of  the  transition  range  limit 
closest  to  the  BFA  amount.  After  having 
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perfonned  this  transition  adjustment  for 
each  State,  the  sum  of  the  funds 
allocated  to  all  States  will  differ  from 
the  amount  of  funds  available  for  BFA. 
This  difference,  whether  a  positive  or 
negative  amount,  is  distributed  to  all 
States  receiving  a  formula  allocation  by 
multiplying  the  difference  by  the  SF. 
The  end  result  is  the  transition  formula 
allocation.  The  transition  range  will  not 
exceed  40%  (plus  or  minus  20%),  but 
when  a  smaller  range  is  used  it  will  be 
stated  in  the  individual  program 
section. 

(5)  Base  allocation.  An  amount  that 
may  be  allocated  to  each  State 
dependent  upon  the  particular  program 
to  provide  the  opportunity  for  funding 
at  least  one  typical  loan  or  grant  in  each 
Rural  Development  State  office.  The 
amount  of  the  base  allocation  may  be 
determined  by  criteria  other  than  that 
used  in  the  basic  formula  allocation 
such  as  Agency  historic  data. 

(6)  Administrative  allocations. 
Allocations  made  by  the  Administrator 
in  cases  where  basic  formula  criteria 
information  is  not  available.  This  form 
of  allocation  may  be  used  when  the 
Administrator  determines  the  program 
objectives  cannot  be  adequately  met 
with  a  formula  allocation. 

(7)  Reserve.  An  amount  retained 
under  the  National  Office  control  for 
each  loan  and  grant  program  to  provide 
flexibility  in  meeting  situations  of 
unexpected  or  justifiable  need  occurring 
during  the  fiscd  year.  The 
Administrator  may  make  distributions 
from  this  reserve  to  any  State  when  it 

is  determined  necessary  to  meet  a 
program  need  or  Agency  objective.  The 
Administrator  may  retain  additional 
amounts  to  fund  authorized 
demonstration  programs. 

(8)  Pooling  of  funds.  A  technique  used 
to  ensure  that  available  funds  are  used 
in  an  effective,  timely  and  efficient 
manner.  At  the  time  of  pooling  those 
funds  within  a  State's  allocation  for  the 
fiscal  year  or  portion  of  the  fiscal  year, 
depending  on  the  type  of  pooling,  that 
have  not  been  obligated,  by  the  State  are 
placed  in  the  National  Office  reserve. 
The  Administrator  will  establish  the 
pooling  dates  for  each  affected  program. 

(i)  Mid-year:  Mid-year  pooling  occurs 
near  the  midpoint  of  the  fiscal  year. 

(ii)  Year-end:  Year-end  pooling 
usually  OGciurs  near  the  firet  of  August. 

(iii)  Emergency:  The  Administrator 
may  pool  funds  at  any  time  that  it  is 
determined  the  conditions  upon  the 
initial  allocation  was  based  have 
changed  to  such  a  degree  that  it  is 
necessary  to  pool  funds  in  order  to 
efficiently  carry  out  the  Agency  mission. 


(9)  Availability  of  the  allocation. 
Program  funds  are  made  available  to  the 
Agency  on  a  quarterly  basis. 

(10)  Suballocation  by  the  Rural 
Development  State  Director.  The  State 
Director  may  be  directed  or  given  the 
option  of  suballocating  the  State 
allocation  to  processing  offices.  When 
suballocating  the  State  Director  may 
retain  a  portion  of  the  funds  in  a  State 
office  reserve  to  provide  flexibility  in 
situations  of  unexpected  or  justified 
need.  When  performing  a  suballocation 
the  State  Director  will  use  the  same 
formula,  criteria  and  weights  as  used  by 
the  National  Office. 

(c)  Water  and  Waste  Disposal  loans 
and  grants. — (1)  Amount  available  for 
allocations.  See  paragraph  (b)(1)  of  this 
section. 

(2)  Basic  formula  criteria,  data  source 
and  weight.  See  paragraph  (b)(2)  of  this 
section. 

(i)  The  criteria  used  in  the  basic 
formula  are: 

(A)  State's  percentage  of  national  rural 
population  will  be  50  percent. 

(B)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level  will  be  25  percent. 

(C)  State's  percentage  of  national 
noiunetropolitan  unemployment  will  be 
25  percent. 

(ii)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  caimot  exceed  .05,  as  follows: 

SF  =  (criterion  in  paragraph  (b)(l)(i)  of  this 
section  x  50  percent)  +  (criterion  in 
paragraph(b)(l)(ii)  of  this  section  x  25 
percent)  +  (criterion  in 
paragraph(b)(l)(iii)  of  this  section  x  25 
percent) 

(3)  Basic  formula  allocation.  See 
paragraph  (b)(3)  of  this  section.  States 
receiving  administrative  allocations  do 
not  receive  formula  allocations. 

(4)  Transition  formula.  See  paragraph 
Cb)(4)  of  this  section.  The  percentage 
range  for  the  transition  formula  equals 
30  percent  (plus  or  minus  15%). 

(5)  Base  allocation.  See  paragraph 
(b)(5)  of  this  section.  States  receiving 
administrative  allocations  do  not 
receive  base  allocations. 

(6)  Administrative  allocation.  See 
paragraph  fb)(6)  of  this  section.  States 
participating  in  the  formula  and  base 
allocation  procedures  do  not  receive 
administrative  allocations. 

(7)  Reserve.  See  paragraph  (b)(7)  of 
this  section.  Any  State  may  request 
reserve  funds  by  forwarding  a  request  to 


the  National  Office.  Generally,  a  request 
for  additional  funds  will  not  be  honored 
unless  the  State  has  insufficient  funds  to 
obligate  the  loan  requested. 

(8)  Pooling  of  funds.  See  paragraph 
(b)(8)  of  this  section.  Funds  are 
generally  pooled  at  mid-year  and  year- 
end.  Pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

(9)  Availability  of  the  allocation.  See 
paragraph  (b)(9)  of  this  section.  The 
allocation  of  fimds  is  made  available  for 
States  to  obligate  on  an  annual  basis 
although  the  Office  of  Management  and 
Budget  apportions  it  to  the  Agency  on 

a  Quarterly  basis. 

(10)  Suballocation  by  the  State 
Director.  See  paragraph  (b)(10)  of  this 
section.  The  State  Director  has  the 
option  to  suballocate  funds  to 
processing  offices. 

§1780.19    Public  infonnation. 

(a)  Public  notice  of  intent  to  file  an 
application  with  the  Agency.  Within  60 
days  of  filing  an  application  with  the 
Agency  the  applicant  must  publish  a 
notice  of  intent  to  apply  for  a  RUS  loan 
or  grant.  The  notice  of  intent  must  be 
published  in  a  newspaper  of  general 
circulation  in  the  proposed  area  to  be 
served. 

(b)  General  public  meeting. 
Applicants  should  inform  the  general 
public  regarding  the  development  of  any 
proposed  project.  Any  applicant  not 
required  to  obtain  authorization  by  vote 
of  its  membership  or  by  public 
referendum,  to  incur  the  obligations  of 
the  proposed  loan  or  grant,  must  hold  at 
least  one  public  information  meeting. 
The  public  meeting  must  be  held  no* 
later  than  loan  or  grant  approval.  The 
meeting  must  give  the  citizenry  an 
opfKJrtunity  to  become  acquainted  with 
the  proposed  project  and  to  comment  on 
such  items  as  economic  and 
environmental  impacts,  service  area, 
alternatives  to  the  project,  or  any  other 
issue  identified  by  Agency.  To  the 
extent  possible,  this  meeting  should 
cover  items  necessary  to  satisfy  all 
public  information  meeting 
requirements  for  the  proposed  project. 
To  minimize  duplication  of  public 
notices  and  public  involvement,  the 
applicant  shall,  where  possible, 
coordinate  and  integrate  the  public 
involvement  activities  of  the 
environmental  review  process  into  this 
requirement.  The  applicant  will  be 
required,  at  least  10  days  prior  to  the 
meeting,  to  publish  a  notice  of  the 
meeting  in  a  newspaper  of  general 
circulation  in  the  service  area,  to  post  a 
public  notice  at  the  applicant's 
principal  office,  and  to  notify  the 
Agency.  The  applicant  will  provide  the 
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Agency  a  copy  of  the  published  notice 
and  minutes  of  the  public  meeting.  A 
public  meeting  is  not  normally  required 
for  subsequent  loans  or  grants  which  are 
needed  to  complete  the  financing  of  a 
project. 

§$1780.20-1780.23    [Reserved] 

$1780^4    Approval  auttK>rttiM. 

Appropriate  reviews,  concurrence, 
and  authorization  must  be  obtained  for 
all  loans  or  grants  in  excess  of  the 
amounts  indicated  in  RUS  Staff 
Instruction  1780-1. 

(a)  Redelegation  of  authority  by  State 
Directors.  Unless  restricted  by 
memorandum  from  the  RUS 
Administrator,  State  EKrectors  can 
redelegate  their  approval  authorities  to 
State  employees  by  memorandum. 

(b)  Restriction  of  approval  authority 
by  the  RUS  Administrator.  The  RUS 
Administrator  can  make  written 
restrictions  or  revocations  of  the 
authority  given  to  any  approval  official. 

$  1 780.25    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  part 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  and  is  determined  to  be  in  the 
Government's  interest. 

§§1780.26-1780.30    [Reserved] 

Subpart  B — Loan  and  Grant 
Application  Processing 

§1780.31    Gwwral. 

(a)  Applicants  are  encouraged  to 
contact  the  Agency  processing  office 
early  in  the  plaxming  stages  of  their 
project.  Agency  personnel  are  available 
to  provide  general  advice  and  assistance 
regarding  RUS  programs,  other  funding 
sources,  and  types  of  systems  or 
improvements  appropriate  for  the 
applicants  needs.  The  Agency  can  also 
provide  access  to  technical  assistance 
and  other  information  resources  for 
other  project  development  issues  such 
as  public  information,  income  surveys, 
developing  rate  schedules,  system 
operation  and  maintenance,  and 
environmental  compliance 
requirements.  Throughout  the  planning, 
application  processing  and  construction 
of  the  project.  Agency  personnel  will 
work  closely  and  cooperatively  with  the 
applicant  and  their  representatives, 
other  State  and  Federal  agencies  and 
technical  assistance  providers. 

(b)  The  processing  office  will  handle 
initial  inquiries  and  provide  basic 
information  about  the  program.  They  are 
to  provide  the  application,  SF  424.2, 
"Application  for  Federal  Assistance  (For 


Construction),"  assist  applicants  as 
needed  in  completing  SF  424.2,  and  in 
filing  a  request  for  intergovernmental 
review.  Feiderally  recognized  Indian 
tribes  are  exempt  from 
intergovernmental  review.  The 
processing  office  will  explain  eligibility 
requirements  and  meet  with  the 
applicant  whenever  necessary  to  discuss 
application  processing. 

(c)  Applicants  can  make  a  written 
request  for  an  eligibility  determination 
in  lieu  of  filing  an  SF  424.2  along  with 
the  information  required  by  §  1780.33. 
Applicants  seeking  only  an  eligibility 
determination,  should  contact  the 
processing  office  to  obtain  a  list  of  the 
items  needed  to  make  this 
determination.  An  eligibility 
determination  for  loan  or  grant 
assistance  will  not  give  an  applicant 
priority  for  funding  as  set  forth  in 
§1780.17. 

(d)  Applications  that  are  not 
developed  in  a  reasonable  period  of 
time  taking  into  account  the  size  and 
complexity  of  the  proposed  project  may 
be  removed  from  the  State's  active  file. 
Applicants  will  be  consulted  prior  to 
taking  such  action. 

(e)  Starting  with  the  earliest 
discussions  with  prospective  applicants 
or  review  of  applications  and 
continuing  throughout  application 
processing,  environmental  issues  must 
be  considered.  Throughout  the 
application  process  the  State 
Environmental  Coordinator  will  discuss 
with  the  applicant  and  their  engineer, 
environmental  review  requirements  for 
evaluating  a  project's  potential  for 
environment  impacts.  This  should 
provide  flexibility  to  consider 
alternatives  to  the  project  and  develop 
methods  to  mitigate  identified  adverse 
environmental  impacts.  The 
environmental  review  requirements 
shall  be  performed  simultaneously  and 
concurrently  with  the  project's 
engineering  design  and  mitigation 
measures  integrated  into  the  design  to 
minimize  any  adverse  environmental 
impacts. 

§  1 780.32    Timeframes  for  appllcatien 
processing. 

(a)  The  processing  office  will 
determine  if  the  application  is  properly 
assembled.  If  not,  the  applicant  will  be 
notified  within  fifteen  federal  working 
days  as  to  what  additional  submittal 
items  are  needed. 

(b)  The  processing  and  approval 
offices  will  coordinate  their  reviews  to 
ensure  that  the  applicant  is  advised 
about  eligibility  and  anticipated  fund 
availability  within  45  days  of  the  receipt 
of  a  completed  application. 


§1780.33    Application  requirements. 

An  initial  application  consists  of  the 
following: 

(a)  One  copy  of  a  completed  SF  424.2; 

(b)  A  copy  of  the  State 
intergovernmental  comments  or  one 
copy  of  the  filed  application  for  State 
intergovernmental  review;  and 

(c)  Two  copies  of  the  preliminary 
engineering  report  (PER)  for  the  project. 

(1)  The  PER  may  be  submitted  to  the 
processing  office  prior  to  the  rest  of  the 
application  material  if  the  applicant 
desires  a  preliminary  review. 

(2)  The  processing  office  will  forward 
one  copy  of  the  PER  with  comments  and 
recommendations  to  the  State  staff 
engineer  for  review  upon  receipt  from 
the  applicant. 

(3)  The  State  staff  will  consult  writh 
the  applicant's  engineer  as  appropriate 
to  resolve  any  questions  concerning  the 
PER  and  any  environmental  concerns. 
Written  comments  will  be  provided  by 
the  State  staff  engineer  and  State 
Environmental  Coordinator  to  the 
processing  office  to  meet  eligibility 
determination  time  lines. 

(d)  Written  certification  that  other 
credit  is  not  available. 

(e)  Supporting  documentation 
necessary  to  make  an  eligibility 
determination  such  as  financial 
statements,  audits,  organizational 
documents,  or  existing  debt 
instruments.  The  processing  office  will 
advise  applicants  regarding  the  required 
documents.  Applicants  that  are 
indebted  to  RUS  will  not  need  to  submit 
documents  already  on  file  with  the 
processing  office. 

(f)  Form  RD  1940-20,  "Request  for 
Environmental  Information"  or 
comparable  information.  The  applicant 
should  consult  with  the  processing 
office  to  determine  what  information 
should  be  included  with  this  form. 

(g)  The  applicants  Internal  Revenue 
Service  Taxpayer  Identification  Number 
(TIN).  The  TIN  will  be  used  by  the 
Agency  to  assign  a  case  number  which 
will  be  the  applicant's  or  transferee's 
TIN  preceded  by.  State  and  County  Code 
numbers.  Only  one  case  number  will  be 
assigned  to  each  applicant  regardless  of 
the  number  of  loans  or  grants  or  number 
of  separate  facilities,  unless  an 
exception  is  authorized  by  the  National 
Office. 

(h)  Other  Forms  and  certifications. 
Applicants  will  be  required  to  submit 
the  following  items  to  the  processing 
office,  upon  notification  from  the 
processing  office  to  proceed  with  further 
development  of  the  full  application: 

(1)  Form  RD  442-7.  "Operating 
Budget"; 
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(2)  Fonn  RD  1910-11.  "Application 
CertiHcation,  Federal  Collection  Policies 
for  Consumer  or  Commercial  Debts"; 

(3)  Form  RD  400-1,  "Equal 
Opportunity  Agreement"; 

(4)  Form  RD  400-4,  "Assurance 
Agreement"; 

(5)  Form  AD-1047,  "Certification 
Regarding  Debarment,  Suspension  and 
other  Responsibility  Matters"; 

(6)  Fonn  AD-1049,  Certification 
regarding  Drug-Free  Workplace 
Requirements  (Grants)  Alternative  I  For 
Grantees  Other  Than  Individuals; 

(7)  Certifications  for  Contracts,  Grants, 
and  Loans  (Regarding  Lobbying);  and 

(8)  Certification  regarding  prohibited 
tying  arrangements.  Applicants  that 
provide  electric  service  must  provide 
the  Agency  a  certification  that  they  will 
not  require  users  of  a  water  or  waste 
facility  financed  under  this  part  to 
accept  electric  service  as  a  condition  of 
receiving  assistance. 

§1780.34    [Reserved] 

§1780.35    Processing  office  review. 

Review  of  the  application  will  usually 
include  the  following: 

(a)  Nondiscrimination.  Boundaries  for 
the  proposed  service  area  must  not  be 
chosen  in  such  a  way  that  any  user  or 
area  will  be  excluded  because  of  race, 
color,  religion,  sex,  marital  status,  age, 
handicap,  or  national  origin.  This  does 
not  preclude  construction  of  the  project 
in  phases  as  noted  in  §  1780.11  as  long 
as  it  is  not  done  in  a  discriminatory 
manner. 

(b)  Grant  determination.  Grants  will 
be  determined  by  the  processing  office 
in  accordance  with  the  following 
provisions  and  will  not  result  in  EDU 
costs  below  similar  system  user  cost. 

(1)  Maximum  grant.  Grants  may  not 
exceed  the  percentages  in  §  1780.10(c) 
of  the  eligible  RUS  project  development 
costs  listed  in  §  1780.9. 

(2)  Debt  service.  Applicants  will  be 
considered  for  grant  assistance  when  the 
debt  service  portion  of  the  average 
annual  EDU  cost,  for  users  in  the 
applicant's  service  area,  exceeds  the 
following  percentages  of  median 
household  income: 

(i)  0.5  percent  when  the  median 
household  income  of  the  service  area  is 
equal  to  or  below  80%  of  the  statewide 
nonmetropolitan  median  income. 

(ii)  1.0  percent  when  the  median 
household  income  of  the  service  area 
exceeds  the  0.5  percent  requirement  but 
is  not  more  than  100  percent  the 
statewide  nonmetropolitan  household 
income. 

(3)  Similar  system  cost.  If  the  grant 
determined  in  paragraph  (b)(2)  of  this 
section  results  in  an  annual  EDU  cost 


that  is  not  comparable  with  similar 
systems,  the  Agency  will  determine  a 
grant  amount  based  on  achieving  EDU 
costs  that  are  not  below  similar  system 
user  costs. 

(4)  Wholesale  service.  When  an 
applictmt  provides  wholesale  sales  or 
services  on  a  contract  basis  to  another 
system  or  entity,  similar  wholesale 
system  cost  will  be  used  in  determining 
the  amount  of  grant  needed  to  achieve 

a  reasonable  wholesale  user  cost. 

(5)  Subsidized  cost.  When  annual  cost 
to  the  applicant  for  delivery  of  service 
is  subsidized  by  either  the  state, 
commonwealth,  or  territory,  and 
uniform  flat  user  charges  regardless  of 
usage  are  imposed  for  similar  classes  of 
service  throughout  the  service  area,  the 
Agency  may  proceed  with  a  grant  in  an 
amount  necessary  to  reduce  such 
delivery  cost  to  a  reasonable  level. 

(c)  User  charges.  The  user  charges 
should  be  reasonable  and  produce 
enough  revenue  to  provide  for  all  costs 
of  the  facility  after  the  project  is 
complete.  The  planned  revenue  should 
be  sufficient  to  provide  for  all  debt 
service,  debt  reserve,  operation  and 
maintenance  and,  if  appropriate, 
additional  revenue  for  focility 
replacement  of  short  lived  assets 
without  building  a  substantial  surplus. 
Ordinarily,  the  total  debt  reserve  will  be 
equed  to  one  average  annual  loan 
installment  which  will  accumulate  at 
the  rate  of  one-tenth  of  the  total  each 
year. 

§1780.36    Approving  official  review. 

Projects  may  be  obligated  as  their 
applications  are  completed  and 
approved. 

(a)  Selection  of  applications  for 
further  processir^.  The  application  and 
supporting  information  submitted  will 
be  used  to  determine  the  applications 
selected  for  further  development  and 
funding.  After  completing  the  review, 
the  approval  official  will  normally 
select  those  eligible  applications  with 
the  highest  priority  scores  for  further 
processing.  When  authorizing  the 
development  of  an  application  for 
funding,  the  following  will  be 
considered: 

(1)  Funds  available  in  State  allocation: 

(2)  Anticipated  allocation  of  funds  for 
the  next  fiscal  year;  and 

(3)  Time  necessary  for  applicant  to 
complete  the  application. 

(b)  Lower  scoring  projects.  (1)  In  cases 
where  preliminary  cost  estimates 
indicate  that  an  eligible,  high  scoring 
application  is  unfeasible  or  would 
require  an  amount  of  funding  from  RUS 
that  exceeds  either  25  i}ercent  of  a 
State's  current  annual  allocation  or  an 
amount  greater  than  that  remaining  in 


the  State's  allocation,  the  approval 
official  may  instead  select  die  next 
lower  scoring  application  for  further 
processing  provided  the  high  scoring 
applicant  is  notified  of  this  action  and 
given  an  opportunity  to  revise  the 
proposal  and  resubmit  it. 

(2)  If  it  is  found  that  there  is  no 
effective  way  to  reduce  costs  or  no  other 
funding  sources,  the  approval  official, 
after  consultation  with  applicant,  may 
submit  a  request  for  an  additional 
allocation  of  funds  for  the  proposed 
project  to  the  National  Office.  The 
request  should  be  submitted  during  the 
fiscal  year  in  which  obligation  is 
anticipated.  Such  request  will  be 
considered  along  with  all  others  on 
hand.  A  written  justification  must  be 
prepared  and  placed  in  the  project  file. 

§1780.37    AppHcabons  delermirted 

Ineiigibte. 

If  at  any  time  an  application  is 
determined  ineligible,  the  processing 
office  will  notify  the  applicant  in 
writing  of  the  reasons.  The  notification 
to  the  applicant  will  state  that  an  appeal 
of  this  decision  may  be  made  by  the 
applicant  under  7  CFR  part  11. 

§1780^    [Reserved] 

§1780.39    Application  processing. 

(a)  Processing  conference.  Before 
starting  to  assemble  the  full  application, 
the  applicant  should  arrange  through 
the  processing  office  an  application 
conference  to  provide  a  basis  for  orderly 
application  assembly.  The  processing 
office  will  explain  program 
requirements,  public  information 
requirements  and  provide  guidance  on 
preparation  of  items  necessary  for 
approval. 

(b)  Professional  services  and  contracts 
related  to  the  facility.  Fees  provided  for 
in  contracts  or  agreements  shall  be 
reasonable.  The  Agency  shall  consider 
fees  to  be  reasonable  if  they  are  not  in 
excess  of  those  ordinarily  charged  by 
the  profession  as  a  whole  for  similar 
work  when  RUS  financing  is  not 
involved.  Applicants  will  be  responsible 
for  providing  the  services  necesseuy  to 
plan  projects  including  design  of 
facilities,  preparation  of  cost  and 
income  estimates,  development  of 
proposals  for  organization  and 
financing,  and  overall  operation  and 
maintenance  of  the  facility.  Applicants 
should  negotiate  for  procurement  of 
professional  services,  whereby 
competitors'  qualifications  are  evaluated 
and  the  most  qualified  competitor  is 
selected,  subject  to  negotiations  of  fair 
and  reasonable  compensation.  Contracts 
or  other  forms  of  agreement  between  the 
applicant  and  its  professional  and 
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tecnmcal  representatives  are  required 
and  are  subject  to  RUS  concurrence. 

(1)  Engineering  and  architectural 
services,  (i)  Applicants  shall  publicly 
announce  all  requirements  for 
engineering  and  architectural  services, 
and  negotiate  contracts  for  engineering 
and  architectural  services  on  the  basis  of 
demonstrated  competence  and 
qualifications  for  the  type  of 
professional  services  required  and  at  a 
fair  and  reasonable  price. 

(ii)  When  project  design  services  are 
procured  separately,  the  selection  of  the 
engineer  or  aichitect  shall  be  done  by 
requesting  qualification-based  proposals 
and  in  accordance  with  this  section. 

(iii)  Applicants  may  procure 
engineering  and  architectural  services  in 
accordance  with  applicable  State 
statutes  or  local  requirements  provided 
the  State  Director  determines  that  such 
procurement  meets  the  intent  of  this 
section. 

(2)  Other  professional  services. 
Professional  services  of  the  following 
may  be  necessary:  Attorney,  bond 
counsel,  accountant,  auditor,  appraiser, 
enviroimiental  professionals,  and 
financial  advisory  or  fiscal  agent  (if 
desired  by  applicant).  Guidance  on 
entering  into  an  agreement  for  legal 
services  is  available  from  the  Agency. 

(3)  Bond  counsel.  Unless  otherwise 
provided  by  subpart  D  of  this  part, 
public  bodies  are  required  to  obtain  the 
service  of  recognized  bond  counsel  in 
the  preparation  of  evidence  of 
indebtedness. 

(4)  Contracts  for  other  services. 
Contracts  or  other  forms  of  agreements 
for  other  services  including 
management,  operation,  and 
maintenance  will  be  developed  by  the 
applicant  and  presented  to  die  Agency 
for  review  and  concurrence.  Guidance 
on  entering  into  a  management 
agreement  is  available  from  the  Agency. 

(c)  User  estimates.  Applicants 
dependent  on  users  fees  for  debt 
payment  or  operation  and  maintenance 
expenses  shall  base  their  income  and 
expense  forecast  on  realistic  user 
estimates.  For  users  presently  not 
receiving  service,  consideration  must  be 
given  to  the  following: 

(1)  An  estimated  number  of  maximum 
users  should  not  be  used  when  setting 
user  fees  and  rates  since  it  may  be 
several  years  before  all  residents  will 
need  service  by  the  system.  In 
establishing  rates  a  realistic  number  of 
users  should  be  employed. 

(2)  New  user  cash  contributions.  The 
amount  of  cash  contributions  required 
will  be  set  by  the  applicant  and 
concurred  in  by  the  approval  official. 
Contributions  should  be  an  amoimt  high 
enough  to  indicate  sincere  interest  on 


the  part  of  the  potential  user,  but  not  so 
high  as  to  preclude  service  to  low 
income  families.  Contributions 
ordinarily  should  be  an  amount 
approximating  one  year's  minimum  user 
fee,  and  shall  be  paid  in  full  before  loan 
closing  or  commencement  of 
construction,  whichever  occurs  first. 
Once  economic  feasibility  is  ascertained 
based  on  a  demonstration  of  potential 
user  cash  contributions,  the 
contribution,  membership  fee  or  other 
fees  that  may  be  imposed  are  not  a  loan 
requirement  under  this  section.  A  new 
user  cash  contribution  is  not  required 
when: 

(i)  The  Agency  determines  that  the 
potential  users  as  a  whole  in  the 
applicant's  service  area  caimot  make 
cash  contributions;  or 

(ii)  State  statutes  or  local  ordinances 
require  mandatory  use  of  the  system  and 
the  applicant  or  legal  entity  having  such 
authority  agrees  in  writing  to  enforce 
such  statutes,  or  ordinances. 

(3)  An  enforceable  user  agreement 
with  a  penalty  clause  is  required  (RUS 
Bulletin  1780-9  can  be  used)  except: 

(i)  For  users  presently  receiving 
service;  or 

(ii)  Where  mandatory  use  of  the 
system  is  required. 

(4)  Individual  vacant  property  owners 
will  not  be  considered  when 
determining  project  feasibility  unless: 

(i)  The  owner  has  plans  to  develop  the 
property  in  a  reasonable  period  of  time 
and  become  a  user  of  the  facility;  and 

(ii)  The  owner  agrees  in  writing  to 
make  a  monthly  payment  at  least  equal 
to  the  proportionate  share  of  debt 
service  attributable  to  the  vacant 
property  until  the  property  is  developed 
and  the  facility  is  utilized  on  a  regular 
basis.  A  bond  or  escrowed  security 
deposit  must  be  provided  to  guarantee 
this  monthly  payment  and  to  guarantee 
an  amoimt  at  least  equal  to  the  owner's 
proportionate  share  of  construction 
costs.  If  a  bond  is  provided,  it  must  be 
executed  by  a  surety  company  that 
appears  on  the  Treasury  Department's 
most  current  list  (Circular  570,  as 
amended)  and  be  authorized  to  transact 
business  in  the  State  where  the  project 
is  located.  The  guarantee  shall  be 
payable  jointly  to  the  borrower  and  the 
United  States  of  America. 

(5)  Applicants  must  provide  a  positive 
program  to  encourage  connection  by  all 
users  as  soon  as  service  is  available.  The 
program  will  be  available  for  review  and 
concurrence  by  the  processing  office 
before  loan  closing  or  commencement  of 
construction,  whichever  occurs  first. 
Such  a  program  shall  include: 

(i)  An  aggressive  information  program 
to  be  carried  out  during  the  construction 
period.  The  applicant  should  send 


written  notification  lo  an  signea  users 
in  advance  of  the  date  service  will  be 
available,  stating  the  date  users  will  be 
expected  to  have  their  connections 
completed,  and  the  date  user  charges 
will  begin; 

(ii)  Positive  steps  to  assure  that 
installation  services  will  be  available. 
These  may  be  provided  by  the 
contractor  installing  the  system,  local 
plumbing  companies,  or  local 
contractors; 

(iii)  Aggressive  action  to  see  that  all 
signed  users  can  finance  their 
connections. 

(d)  Interim  financing.  For  all  loans 
exceeding  $500,000,  where  funds  can  be 
borrowed  at  reasonable  interest  rates  on 
an  interim  basis  firom  commercial 
sources  for  the  construction  period, 
such  interim  financing  may  be  obtained 
so  as  to  preclude  the  necessity  for 
multiple  advances  of  RUS  loan  funds. 
However,  the  approval  official  may 
make  an  exception  when  interim 
financing  is  cost  prohibitive  or 
unavailable.  Guidance  on  informing  the 
private  lender  of  RUS's  commitment  is 
available  from  the  Agency.  When 
interim  commercial  financing  is  used, 
the  application  will  be  processed, 
including  obtaining  construction  bids, 
to  the  stage  where  the  RUS  loan  would 
normidly  be  closed,  that  is  immediately 
prior  to  the  start  of  construction.  The 
RUS  loan  should  be  closed  as  soon  as 
possible  after  the  disbursal  of  all  interim 
funds. 

(e)  Reserve  requirements.  Provision 
for  the  accumulation  of  necessary 
reserves  over  a  reasonable  period  of 
time  will  be  included  in  the  loan 
documents. 

(1)  General  obligation  or  special 
assessment  bonds.  Ordinarily,  the 
requirements  for  reserves  will  be 
considered  to  have  been  met  if  general 
obligation  or  other  bonds  which  pledge 
the  full  faith  and  credit  of  the  political 
subdivision  are  used,  or  special 
assessment  bonds  are  used,  and  if  such 
bonds  provide  for  the  annual  collection 
of  sufficient  taxes  or  assessments  to 
cover  debt  service. 

(2)  Other  than  general  obligation  or 
special  assessment  bonds.  Each 
borrower  will  be  required  to  establish 
and  maintain  reserves  sufficient  to 
assure  that  loan  installments  will  be 
paid  on  time,  for  emergency 
maintenance,  for  extensions  to  facilities, 
and  for  replacement  of  short-lived  assets 
which  have  a  useful  life  significantly 
less  than  the  repayment  period  of  the 
loan.  Borrowers  issuing  bonds  or  other 
evidences  of  debt  pledging  facility 
revenues  as  security  will  plan  their 
reserve  to  provide  for  at  least  an  annual 
reserve  equal  to  one-tenth  of  an  average 
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annual  loan  installment  each  year  for 
the  life  of  the  loan  imless  prohibited  by 
state  law. 

(f)  Membership  authorization.  For 
organizations  other  than  public  bodies, 
the  membership  will  authorize  the 
project  and  its  financing.  Form  RD 
1942-8,  "Resolution  of  Members  or 
Stockholders"  may  be  used  for  this 
authorization.  The  approval  official 
may,  with  the  concurrence  of  OGC, 
accept  Form  RD  1942-9,  "Loan 
Resolution  (Security  Agreement)" 
without  such  membership  authorization 
when  State  statutes  and  the 
organization's  charter  and  bylaws  do  not 
reauire  such  authorization;  and: 

U)  The  organization  is  well 
established  and  is  operating  with  a 
sound  financial  base;  or 

(2)  The  members  of  the  organization 
have  all  signed  an  enforceable  user 
agreement  with  a  penalty  clause  and 
have  made  the  required  meaningful  user 
cash  contribution. 

(g)  Insumnce.  The  purpose  of  RUS's 
insiu-ance  requirements  is  to  protect  the 
goverrunant's  financial  interest  based  on 
the  facility  financed  with  loan  funds.  It 
is  the  responsibility  of  the  applicant  and 
not  that  of  RUS  to  assure  that  adequate 
insurance  and  fidelity  or  employee 
dishonesty  bond  coverage  is 
maintained.  The  requirements  below 
apply  to  all  types  of  coverage 
determined  necessary.  The  approval 
official  may  grant  exceptions  to  normal 
requirements  when  appropriate 
justification  is  provided  establishing 
that  it  is  in  the  best  interest  of  the 
applicant  and  will  not  adversely  affect 
the  government's  interest. 

(1)  Insurance  requirements  proposed 
by  the  applicant  will  be  accepted  if  the 
processing  office  determines  that 
proposed  coverage  is  adequate  to  protect 
the  government's  financial  interest. 
Applicants  are  encouraged  to  have  their 
attorney,  consulting  engineer,  and/or 
insurance  provider(s)  review  proposed 
types  and  amounts  of  coverage, 
including  any  deductible  provisions. 

(2)  The  use  of  deductibles  may  be 
allowed  by  RUS  providing  the  applicant 
has  financial  resources  which  would 
likely  be  adequate  to  cover  potential 
claims  requiring  payment  of  the 
deductible. 

(3)  Fidelity  or  employee  dishonesty 
bonds.  Applicants  will  provide  coverage 
for  all  persons  who  have  access  to 
funds,  including  persons  working  under 
a  contract  or  management  agreement. 
Coverage  may  be  provided  either  for  all 
individual  positions  or  persons,  or 
through  "blanket"  coverage  providing 
protection  for  all  appropriate 
employees.  An  exception  may  be 
granted  by  the  approval  official  when 


funds  relating  to  the  facility  financed 
are  handled  by  another  entity  and  it  is 
determined  that  the  entity  has  adequate 
coverage  or  the  government's  interest 
would  otherwise  be  adequately 
protected.  The  amount  of  coverage 
required  by  RUS  will  normally 
approximate  the  total  annual  debt 
service  requirements  for  the  RUS  loans. 

(4)  Property  insurance.  Fire  and 
extended  coverage  will  normally  be 
maintained  on  all  structiu^s  except  as 
noted  below.  Ordinarily,  RUS  should  be 
listed  as  mortgagee  on  the  policy  when 
RUS  has  a  lien  on  the  property. 
Normally,  major  items  of  equipment  or 
machinery  located  in  the  insured 
structures  must  also  be  covered. 
Exceptions: 

(i)  Reservoirs,  pipelines  and  other 
struct\ires  if  such  structxires  are  not 
normally  insured; 

(ii)  Subsurface  lift  stations  except  for 
the  value  of  electrical  and  pumping 
equipment  therein. 

(5)  General  liability  insiu-ance, 
including  vehicular  coverage. 

(6)  Flood  insurance  required  for 
facilities  located  in  special  flood-and 
mudslide-prone  areas. 

(7)  Worker's  compensation.  The 
borrower  will  carry  worker's 
compensation  insurance  for  employees 
in  accordance  with  State  laws. 

(h)  The  processing  office  will  conduct 
appropriate  environmental  reviews  in 
accordance  with  RUS  requirements. 

(i)  The  processing  office  will  assure 
that  appropriate  forms  and  documents 
listed  in  RUS  Bulletin  1780-6  are 
complete.  Letters  of  conditions  will  not 
be  issued  unless  funds  are  available. 

§1780.40    [Resenwd] 

S  1780.41    Loan  or  grant  approval. 

(a)  The  processing  office  will  submit 
the  following  to  the  approval  official: 

(1)  Form  RD  1942-45.  "Project 
Summary"; 

(2)  Form  RD  442-7,  "Operating 
Budget": 

(3)  Form  RD  442-3,  "Balance  Sheet" 
or  a  financial  statement  or  audit  that 
includes  a  balance  sheet; 

(4)  Form  RD  442-14,  "Association 
Project  Fund  Analysis"; 

(5)  "Letter  of  Conditions"; 

(6)  Form  RD  1942-46,  "Letter  of 
Intent  to  Meet  Conditions"; 

(7)  Form  RD  1940-1,  "Request  for 
Obligation  of  Funds"; 

(8)  Completed  environmental  review 
documents  including  copies  of  required 
publication  evidence;  and 

(9)  Grant  determination,  if  applicable. 

(b)  Approval  and  applicant 
notification  will  be  accomplished  by 
mailing  to  the  applicant  on  the 


obligation  date  a  copy  of  Form  RD 
1940-1.  The  date  the  applicant  is 
notified  is  also  the  date  the  interest  rate 
at  loan  approval  is  established. 

§  1 780.42    Transfer  of  obligations. 

An  obligation  of  funds  established  for 
an  applicant  may  be  transferred  to  a 
different  (substituted)  applicant 
provided: 

(a)  The  substituted  applicant  is 
eligible  and  has  the  authority  to  receive 
the  assistance  approved  for  the  original 
applicant;  and 

(b)  The  need,  purpose(s)  and  scope  of 
the  project  for  which  RUS  funds  will  be 
used  remain  substantially  unchanged. 

§1780.43    [Reserved] 

§  1 780.44    Actions  prior  to  loan  or  grant 
closing  or  start  of  construction,  whichever 
occurs  first 

(a)  Applicants  must  provide  evidence 
of  adequate  insurance  and  fidelity  or 
employee  dishonesty  bond  coverage. 

(b)  Verification  of  users  and  other 
funds.  In  connection  with  a  project  that 
involves  new  users  and  will  be  secured 
by  a  pledge  of  user  fees  or  revenues,  the 
processing  office  will  authenticate  the 
number  of  users.  Ordinarily  each  signed 
user  agreement  will  be  reviewed  and 
checked  for  evidence  of  cash 
contributions.  If  during  (he  review  any 
indication  is  received  that  all  signed 
users  may  not  connect  to  the  system, 
there  will  be  such  additional 
investigation  made  as  deemed  necessary 
to  determine  the  number  of  users  who 
will  coimect  to  the  system. 

(c)  Initial  compliance  review.  An 
initial  compliance  review  should  be 
completed  under  subpart  E  of  part  1901 
of  this  title. 

(d)  Applicant  contribution.  An 
applicant  contributing  funds  toward  the 
project  cost  shall  deposit  these  funds  in 
its  project  account  before  start  of 
construction.  Project  costs  paid  with 
applicant  funds  prior  to  the  required 
deposit  time  shall  be  appropriately 
accounted  for. 

(e)  Excess  RUS  loan  and  grant  funds. 
If  there  is  a  significant  reduction  in 
project  cost,  the  applicant's  funding 
needs  will  be  reassessed.  Decreases  in 
RUS  funds  will  be  based  on  revised 
project  costs  and  current  number  of 
users,  however,  other  factors  including 
RUS  regulations  used  at  the  time  of  loan 
or  grant  approval  will  remain  the  same. 
Obligated  loan  or  grant  funds  not 
needed  to  complete  the  proposed 
project  will  be  deobligated.  Any 
reduction  will  be  applied  to  grant  funds 
first.  In  such  cases,  applicable  forms,  the 
letter  of  conditions,  and  other  items  will 
be  revised. 
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(0  Evidence  of  and  disbursement  of 
other  funds.  Applicants  expecting  funds 
from  other  soiuces  for  use  in  completing 
projects  being  partially  financed  with 
RUS  funds  will  present  evidence  of  the 
commitment  of  these  funds  from  such 
other  sources.  An  agreement  should  be 
reached  with  all  funding  sources  on 
how  funds  are  to  be  disbursed  before  the 
start  of  construction.  RUS  funds  will  not 
be  used  to  pre-finance  funds  committed 
to  the  project  from  other  sources. 

(g)  Acquisition  of  land,  easements, 
water  rights,  and  existing  facilities. 
Applicants  are  responsible  for 
acquisition  of  all  property  rights 
necessary  for  the  project  and  will 
determine  that  prices  paid  are 
reasonable  and  fair.  RUS  may  require  an 
appraisal  by  an  independent  appraiser 
or  Agency  employee. 

(1)  Rignts-oj-way  and  easements. 
Applicants  will  obtain  valid,  continuous 
and  adequate  rights-of-way  and 
easements  needed  for  the  construction, 
operation,  and  maintenance  of  the 
facility. 

(i)  The  applicant  must  provide  a  legal 
opinion  relative  to  the  title  to  rights-of- 
way  and  easements.  Form  RD  442-22. 
"Opinion  of  Counsel  Relative  to  Rights- 
of-Way,"  may  be  used.  When  a  site  is  for 
major  structures  such  as  a  reservoir  or 
pumping  station  and  the  applicant  is 
able  to  obtain  only  a  right-of-way  or 
easement  on  such  a  site  rather  than  a  fee 
simple  title,  the  applicant  will  furnish  a 
title  report  thereon  by  the  applicant's 
attorney  showing  ownership  of  the  land 
and  all  mortgages  or  other  lien  defects, 
restrictions,  or  encumbrances,  if  any. 

(ii)  For  user  coimections  funded  by 
RUS,  applicants  will  obtain  adequate 
rights  to  construct  and  maintain  the 
connection  Hne  or  other  facilities 
located  on  the  user's  property.  This 
right  may  be  obtained  through  formal 
easement  or  user  agreements. 

(2)  Title  for  lana  or  existing  facilities. 
Title  to  land  essential  to  the  successful 
operation  of  facilities  or  title  to  facilities 
being  purchased,  must  not  contain  any 
restrictions  that  will  adversely  affect  the 
suitability,  successful  operation, 
security  value,  or  transferability  of  the 
facility.  Preliminary  and  final  title 
opinions  must  be  provided  by  the 
applicant's  attorney.  The  opinions  must 
be  in  sufficient  detail  to  assess 
marketability  of  the  property.  Form  RD 
1927-9,  'Preliminary  Title  Opinion," 
and  Form  RD  1927-10,  "Final  Title 
Opinion,"  may  be  used  to  provide  the 
required  title  opinions. 

(i)  In  lieu  of  receiving  title  opinions 
from  the  applicant's  attorney,  the 
applicant  may  use  a  title  insurance 
company.  If  a  title  insurance  company 
is  used,  the  applicant  must  provide  the 


Agency  a  title  insurance  binder, 
disclosing  all  title  defects  or  restrictions, 
and  include  a  commitment  to  issue  a 
title  insurance  policy.  The  policy 
should  be  in  an  amount  at  least  equal  to 
the  market  value  of  the  property  as 
improved.  The  title  insurance  binder 
and  commitment  should  be  provided  to 
the  Agency  prior  to  requesting  closing 
instructions.  The  Agency  will  be 
provided  a  title  insurance  policy  which 
will  insure  RUS's  interest  in  the 
property  without  any  title  defects  or 
restrictions  which  have  not  been  waived 
by  the  Agency. 

(ii)  The  approval  official  may  waive 
title  defects  or  restrictions,  such  as 
utility  easements,  that  do  not  adversely 
affect  the  suitability,  successful 
operation,  security  value,  or 
transferability  of  ihe  fecility. 

(3)  Water  rights.  The  following  will  be 
furnished  as  applicable: 

(i)  A  statement  by  the  applicant's 
attorney  regarding  the  nature  of  the 
water  rights  owned  or  to  be  acquired  by 
the  applicant  (such  as  conveyance  of 
title,  appropriation  and  decree, 
application  and  permit,  public  notice 
and  appropriation  and  use). 

(ii)  A  copy  of  a  contract  with  another 
company  or  municipality  to  supply 
water;  or  stock  certificates  in  another 
company  which  represents  the  right  to 
receive  water. 

(4)  Lease  agreements.  Where  the  right 
of  use  or  control  of  real  property  not 
owned  by  the  applicant  is  essential  to 
the  successful  operation  of  the  facility 
during  the  life  of  the  loan,  such  right 
will  be  evidenced  by  written  agreements 
or  contracts  between  the  owner  of  the 
property  and  the  applicant.  Lease 
agreements  shall  not  contain  provisions 
for  restricted  use  of  the  site  of  facility, 
forfeiture  or  summary  cancellation 
clauses.  Lease  agreements  shall  provide 
for  the  right  to  transfer,  encumber, 
assign  and  sub-lease  without  restriction. 
Lease  agreements  will  ordinarily  be 
written  for  a  term  at  least  equal  to  the 
term  of  the  loan.  Such  lease  contracts  or 
agreements  will  be  approved  by  the 
approval  official  with  the  advice  and 
counsel  of  OGC,  as  necessary. 

(h)  Obtaining  loan  closing 
instrucUons.  The  information  required 
by  OGC  will  be  transmitted  to  OGC  with 
request  for  closing  instructions.  Upon 
receipt  of  closing  instructions,  the 
processing  office  will  discuss  with  the 
applicant  and  its  engineer,  attorney,  and 
other  appropriate  representatives,  the 
requirements  contained  therein  and  any 
actions  necessary  to  proceed  with 
closing.  State  program  officials  have  the 
option  to  work  with  OGC  to  obtain 
waivers  for  closing  instructions  in 


certain  cases.  Closing  instructions  are 
not  required  for  grants. 

§1780.45    Loan  and  grant  closing  and 
delivery  of  funds. 

(a)  Loan  closing.  Notes  and  bonds  will 
be  completed  on  the  date  of  loan  closing 
except  for  the  entry  of  subsequent  RUS 
multiple  advances  where  applicable. 
The  amount  of  each  note  will  be  in 
multiples  of  not  less  than  $100.  The 
amount  of  each  bond  will  ordinarily  be 
in  multiples  of  not  less  than  $1,000. 

(1)  Form  RD  440-22,  "Promissory 
Note  (Association  or  Organization)." 
will  ordinarily  be  used  for  loans  to 
nonpublic  bodies. 

(2)  Forms  RD  1942-47.  "Loan 
Resolution  (Public  Bodies)."  or  RD 
1942-9,  "Loan  Resolution  (Security 
Agreement)"  will  be  adopted  by  public 
and  other-than-public  bodies.  'These 
resolutions  supplement  other  provisions 
in  this  part. 

(3)  Subpart  D  of  this  part  contains 
instructions  for  preparation  of  notes  and 
bonds  evidencing  indebtedness  of 
public  bodies. 

(b)  Loan  disbursement.  (1)  Multiple 
advances.  Multiple  advances  will  be 
used  only  for  loans  in  excess  of 
$100,000.  Advances  will  be  made  only 
as  needed  to  cover  disbursements 
required  by  the  borrower  over  a  30-day 
period. 

(i)  Subpart  D  of  this  part  contains 
instructions  for  making  multiple 
advances  to  public  bodies. 

(ii)  Advances  will  be  requested  by  the 
borrower  in  writing.  The  request  should 
be  in  sufficient  amounts  to  pay  cost  of 
construction,  rights-of-way  and  land, 
legal,  engineering,  interest,  and  other 
expenses  as  needed.  The  borrower  may 
use  Form  RD  440-11,  "Estimate  of 
Funds  Needed  for  30  Day  Period 
Commencing  XXX,"  to  show  the 
amount  of  funds  needed  during  the  30- 
day  period. 

(2)  RUS  loan  funds  obligated  for  a 
specific  purpose,  such  as  the  paying  of 
interest,  but  not  needed  at  the  time  of 
loan  closing  will  remain  in  the  Finance 
Office  until  needed  unless  State  statutes 
require  all  funds  to  be  delivered  to  the 
borrower  at  the  time  of  closing.  Loan 
funds  may  be  advanced  to  prepay  costs 
under  §  1780.9  (e)(2)(iv).  If  all  funds 
must  be  delivered  to  the  borrower  at  the 
time  of  closing  to  comply  with  State 
statutes,  funds  not  needed  at  loan 
closing  will  be  handled  as  follows: 

(i)  Deposited  in  an  appropriate 
borrower  account,  such  as  debt  service 
or  construction  accounts;  or 

(ii)  Deposited  in  a  joint  bank  account 
under  paragraph  (e)(3)  of  this  section. 

(c)  Grant  closing.  RUS  Bulletin  1780- 
12  "Water  or  Waste  System  Grant 
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Agreement"  of  this  part  will  be 
completed  and  executed  in  accordance 
with  the  requirements  of  grant  approval. 
The  grant  will  be  considered  closed 
when  RUS  Bulletin  1780-12  has  been 
properly  executed.  Processing  or 
approval  officials  are  authorized  to  sign 
the  grant  agreement  on  behalf  of  RUS. 
For  grants  that  supplement  RUS  loan 
funds,  the  grant  should  be  closed 
simultaneously  with  the  closing  of  the 
loan.  However,  when  grant  funds  will 
be  disbursed  before  loan  closing,  as 
provided  in  paragraph  (d)(1)  of  this 
section,  the  grant  will  be  closed  not  later 
than  the  delivery  date  of  the  first 
advance  of  grant  funds. 

(d)  Grant  disbursements.  RUS  policy 
is  not  to  disburse  grant  funds  from  the 
Treasury  until  they  are  actually  needed 
by  the  applicant.  Applicant  funds  will 
be  disbursed  before  the  disbursal  of  any 
RUS  grant  funds.  RUS  loan  funds  will 
be  disbursed  before  the  disbiu^al  of  any 
RUS  grant  funds  except  when: 

(1)  Interim  financing  of  the  total 
estimated  amount  of  loan  funds  needed 
during  construction  is  arranged;  and 

(2)  AH  interim  funds  have  been 
disbursed;  and 

(3)  RUS  grant  funds  are  needed  before 
the  RUS  loan  can  be  closed. 

(e)  Use  and  accountability  of  funds. 
(1)  Arrangements  will  be  agreed  upon 
for  the  prior  concurrence  by  the  Agency 
of  the  bills  or  vouchers  upon  which 
warrants  will  be  drawn.  Form  RD  402- 
2,  "Statement  of  Deposits  and 
Withdrawals,"  or  similar  form  will  be 
used  by  the  Agency  to  monitor  funds. 
Periodic  reviews  of  these  accounts  shall 
be  made  by  the  Agency. 

(2)  Pledge  of  collateral  for  grants  to 
nonprofit  organizations.  Grant  funds 
must  be  deposited  in  a  bank  with 
Federal  Deposit  Insurance  Corporation 
(FDIC)  insurance  coverage.  Also,  if  the 
balance  in  the  account  containing  grant 
funds  exceeds  the  FDIC  insurance 
coverage,  the  excess  amount  must  be 
collaterally  secured.  The  pledge  of 
collateral  for  the  excess  will  be  in 
accordance  with  Treasury  Circular  176. 

(3)  Joint  RUS/borrower  bank  account. 
RUS  funds  and  any  funds  furnished  by 
the  borrower  including  contributions  to 
purchase  major  items  of  equipment, 
machinery,  and  furnishings  will  be 
deposited  in  a  joint  RUS/borrower  bank 
account  if  determined  necessary  by  the 
approval  official.  When  RUS  has  a 
Memorandum  of  Understanding  with 
another  agency  that  provides  for  the  use 
of  joint  RUS/borrower  accounts,  or 
when  RUS  is  the  primary  soiut;e  of 
funds  for  a  project  and  has  determined 
that  the  use  of  a  joint  RUS/borrower 
bank  account  is  necessary,  project  funds 
from  other  sources  may  also  be 


deposited  in  the  joint  bank  account. 
RUS  shall  not  be  accountable  to  the 
source  of  the  other  funds  nor  shall  RUS 
undertake  responsibility  to  administer 
the  funding  program  of  the  other  entity. 
Joint  RUS/borrower  bank  accounts 
should  not  be  used  for  funds  advanced 
by  an  interim  lender.  When  funds 
exceeds  the  FDIC  insurance  coverage, 
the  excess  must  have  a  pledge  of 
collateral  in  accordance  with  Treasury 
Circular  176. 

(4)  Payment  for  project  costs.  Project 
costs  will  be  monitored  by  the  RUS 
processing  office.  Invoices  will  be 
approved  by  the  borrower  and  their 
engineer,  as  appropriate,  and  submitted 
to  the  processing  office  for  concurrence. 
The  review  and  acceptance  of  project 
costs,  including  construction  pay 
estimates,  by  RUS  does  not  attest  to  the 
correctness  of  the  amounts,  the 
quantities  shown  or  that  the  work  has 
been  performed  under  the  terms  of  the 
agreements  or  contracts. 

(f)  Use  of  remaining  funds.  Funds 
remaining  after  all  costs  incident  to  the 
basic  project  have  been  paid  or  provided 
for  will  not  Include  applicant 
contributions.  Funds  remaining,  may  be 
considered  in  direct  proportion  to  the 
amounts  obtained  from  each  source. 
Remaining  funds  will  be  handled  as 
follows; 

(1)  Remaining  funds  may  be  used  for 
eligible  loan  or  grant  purposes,  provided 
the  use  will  not  result  in  major  changes 
to  the  focility(s)  and  the  purpose  of  the 
loan  and  grant  remains  the  same; 

(2)  RUS  loan  funds  that  are  not 
needed  will  be  applied  as  an  extra 
payment  on  the  RUS  indebtedness 
unless  other  disposition  is  required  by 
the  bond  ordinance,  resolution,  or  State 
statute;  and 

(3)  Grant  funds  not  expended  under 
paragraph  (f)(1)  of  this  section  will  be 
canceled.  Prior  to  the  actual 
cancellation,  the  borrower,  its  attorney 
and  its  engineer  will  be  notified  of 
RUS's  intent  to  cancel  the  remaining 
funds.  The  applicant  will  be  given 
appropriate  appeal  rights. 

(g)  Post  review  of  loan  closing.  In 
order  to  determine  that  the  loan  has 
been  properly  Closed  the  loan  docket 
will  be  reviewed  by  OGC.  The  State 
program  official  has  the  option  to 
consiilt  with  OGC  to  obtain  waivers  of 
this  review. 

§1780.46    [Pese-ved] 

§  1?P"  i"    q  ,     >,e   accounting  methods, 
tnaf  n;;"' '"»     — i....'r:.  ■ ,;  ,jr,d  audits. 

(a)  Borrowers  are  required  to  provide 
RUS  an  annual  audit  or  financial 
statements. 

(b)  Method  of  accounting  and 
preparation  of  financial  statements. 


Annual  organization-wide  financial 
statements  must  be  prepared  on  the 
accrual  basis  of  accounting,  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP),  unless 
State  statutes  or  regulatory  agencies 
provide  otherwise,  or  an  exception  is 
granted  by  the  Agency.  An  organization 
may  maintain  its  accounting  records  on 
a  basis  other  than  accrual  accounting, 
and  make  the  necessary  adjustments  so 
that  annual  financial  statements  are 
presented  on  the  accrual  basis. 

(c)  Record  retention.  Each  borrower 
shall  retain  all  records,  books,  and 
supporting  material  for  3  years  after  the 
issuance  of  the  audit  or  management 
reports.  Upon  request,  this  material  will 
be  made  available  to  RUS,  Office  of  the 
Inspector  General  (OIG).  United  States 
Department  of  Agriculture  (USDA).  the 
Comptroller  General,  or  to  their 
assignees. 

(a)  Audits.  All  audits  are  to  be 
performed  in  accordance  with  the  latest 
revision  of  the  generally  accepted 
government  auditing  standards 
(GAGAS),  developed  by  the  Comptroller 
General  of  the  United  States.  In 
addition,  the  audits  are  also  to  be 
performed  in  accordance  with  various 
Office  of  Management  and  Budget 
(OMB)  Circulars.  The  type  of  audit  each 
borrower  is  required  to  submit  will  be 
designated  by  RUS.  Further  guidance  on 
preparing  an  acceptable  audit  can  be 
obtained  from  RUS.  It  is  not  intended 
that  audits  required  by  this  part  be 
separate  and  apart  from  audits 
performed  in  accordance  with  State  and 
local  laws.  To  the  extent  feasible,  the 
audit  work  should  be  done  in 
conjunction  with  those  audits.  Audits 
shall  be  annual  unless  otherwise 
prohibited  and  supplied  to  the 
processing  office  as  soon  as  possible  but 
in  no  event  later  than  1 50  days 
following  the  period  covered  by  the 
audit.  OMB  Circulars  are  available  in 
any  USDA/RUS  office. 

(e)  Borrowers  exempt  &t)m  audits.  All 
borrowers  who  are  exempt  from  audits, 
will,  within  60  days  following  the  end 
of  each  fiscal  year,  furnish  the  RUS  with 
annual  financial  statements,  consisting 
of  a  verification  of  the  organization's 
balance  sheet  and  statement  of  income 
and  expense  by  an  appropriate  official 
of  the  organization.  Forms  RD  442-2, 
"Statement  of  Budget,  Income  and 
Equity,"  and  442-3  may  be  used. 

(f)  Management  reports.  These  reports 
will  furnish  management  with  a  means 
of  evaluating  prior  decisions  and  serve 
as  a  basis  for  planning  future  operations 
and  financial  strategies.  In  those  cases 
where  revenues  from  multiple  sources 
are  pledged  as  security  for  an  RUS  loan, 
two  reports  will  be  required;  one  for  the 
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project  being  financed  by  RUS  and  one 
combining  the  entire  operation  of  the 
borrower.  In  those  cases  where  RUS 
loans  are  secured  by  general  obligation 
bonds  or  assessments  and  the  borrower 
combines  revenues  from  all  sources,  one 
management  report  combining  all  such 
revenues  is  acceptable.  The  following 
management  data  will  be  submitted  by 
the  borrower  to  the  processing  office. 
These  reports  at  a  minimum  will 
include  a  balance  sheet  and  income  and 
expense  statement. 

(1)  Quarterly  reports.  A  quarterly 
management  report  will  be  required  for 
the  first  year  for  new  borrowers  and  for 
all  borrowers  experiencing  financial  or 
management  problems  for  one  year  from 
the  date  problems  were  noted.  If  the 
borrower's  account  is  current  at  the  end 
of  the  year,  the  processing  office  may 
waive  the  required  reports. 

(2)  Aimual  management  reports.  Prior 
to  the  beginning  of  each  fiscal  year  the 
following  will  be  submitted  to  the 
processing  office.  (If  Form  RD  442-2  is 
used  as  the  annual  management  report, 
enter  data  in  column  three  only  of 
Schedule  1 ,  and  complete  all  of 
Schedule  2.) 

(i)  Two  copies  of  the  management 
reports  and  proposed  "Annual  Budget". 

(ii)  Financial  information  may  be 
reported  on  Form  RD  442-2  which 
includes  Schedule  1,  "Statement  of 
Budget,  Income  and  Equity"  and 
Schedule  2.  "Projected  Cash  Flow"  or 
information  in  similar  format. 

(iii)  A  copy  of  the  rate  schedule  in 
effect  at  the  time  of  submission. 

(g)  Substitute  for  management  reports. 
When  RUS  loans  are  secured  by  the 
general  obligation  of  the  public  body  or 
tax  assessments  which  total  100  percent 
of  the  debt  service  requirements,  the 
State  program  official  may  authorize  an 
annual  audit  to  substitute  for  other 
management  reports  if  the  audit  is 
received  within  150  days  following  the 
period  covered  by  the  audit. 

§1780.48    R«gionai  comminlon  grants. 

Grants  are  sometimes  made  by 
regional  commissions  for  projects 
eligible  for  RUS  assistance.  RUS  has 
agreed  to  administer  such  funds  in  a 
manner  similar  to  administering  RUS 
assistance. 

(a)  When  RUS  has  funds  in  the 
project,  no  charge  will  be  made  for 
administering  regional  commission 
funds. 

(b)  When  RUS  has  no  loan  or  grant 
funds  in  the  project,  an  administrative 
charge  will  be  made  pursuant  to  the 
Economy  Act  of  1932,  as  amended  (31 
U.S.C.  1535).  A  fee  of  5  percent  of  the 
first  $50,000  of  a  regional  commission 
grant  and  1  percent  of  any  amount  over 


$50,000  will  be  paid  RUS  by  the 
commission. 

(1)  Appalachian  Regional 
Commission  (ARC).  RUS  Bulletin  1780- 
23  will  be  followed  in  determining  the 
responsibilities  of  RUS.  The  ARC 
Federal  Co-chairman  and  the  State 
program  official  will  provide  each  other 
with  the  necessary  notification  and 
certification. 

(2)  Other  regional  commissions.  Title 
V  of  the  Public  Works  and  Economic 
Development  Act  of  1965  (42  U.S.C. 
3121  at  seq.)  authorizes  other 
commissions  similar  to  ARC.  RUS 
Bulletin  1780-23  will  be  used  to 
develop  a  separate  project  management 
agreement  between  RUS  and  the 
commission  for  each  project.  The 
agreement  should  be  prepared  by  the 
State  program  official  as  soon  as 
notification  is  received  that  a 
commission  grant  will  be  made  and  the 
amount  is  confirmed. 

(c)  Regional  commission  grants 
should  be  obligated  as  soon  as  possible 
in  accordance  with  §  1780.41,  except 
that  the  announcement  procedure 
referred  to  in  RUS  Staff  Instruction 
1780-2  is  not  applicable.  Regional 
commission  grants  will  be  disbursed 
from  the  Finance  Office  in  the  same 
manner  as  RUS  funds. 

§1780.49    Rural  or  Native  Alaskan  villages. 

(a)  General.  (1)  This  section  contains 
regulations  for  providing  grants  to 
remedy  the  dire  sanitation  conditions  in 
rural  Alaskan  villages  using  funds 
specifically  made  available  for  this 
purpose. 

(2)  Unless  specifically  modified  by 
this  section,  grants  will  be  made, 
processed,  and  serviced  in  accordance 
with  this  subpart. 

(b)  Definitions — (1)  Dire  sanitation 
condition.  For  the  purpose  of  this 
section  a  dire  sanitation  condition  exists 
where: 

(i)  Recurring  instances  of  a 
waterbome  communicable  disease  have 
been  documented;  or 

(ii)  No  community-wide  water  and 
sewer  system  exists  and  individual 
residents  must  haul  wat^  to  or  human 
waste  from  their  homes  and/or  use  pit 
privies. 

(2)  Rural  or  Native  Alaskan  village.  A 
rural  or  Native  Alaskan  community 
which  meets  the  definition  of  a  village 
under  State  statutes  and  does  not  have 
a  population  in  excess  of  10,000 
inhabitants,  according  to  the  latest 
decennial  Census  of  the  United  States. 

(c)  Eligibility.  (1)  The  applicant  must 
be  a  rural  or  Native  Alaskan  village. 

(2)  The  median  household  income  of 
the  village  cannot  exceed  110  percent  of 


the  statewide  norunetropolitan 
household  income. 

(3)  A  dire  sanitation  condition  must 
exist  in  the  village. 

(4)  The  applicant  must  obtain  50 
percent  of  project  development  costs 
fit)m  State  or  local  contributions.  The 
local  contribution  can  be  from  loan 
funds  authorized  under  this  part. 

(d)  Grant  amount.  Grants  will  be 
made  for  up  to  50  percent  of  the  project 
development  costs. 

(e)  Use  of  funds.  Grant  funds  can  be 
used  to  pay  reasonable  costs  associated 
with  providing  potable  water  or  waste 
disposal  services  to  residents  of  rural  or 
Native  Alaskan  villages. 

(f)  Construction.  (1)  If  the  State  of 
Alaska  is  contributing  to  the  project 
costs,  the  project  does  not  have  to  meet 
the  construction  requirements  of  this 
subpart. 

(2)  If  a  loan  is  made  in  accordance 
with  this  part  for  part  of  the  local 
contribution,  all  of  the  requirements  of 
this  part  apply. 

§§1780.50-1780.52    [Reserved] 

Subpart  C — Planning,  Designing, 
Bidding,  Contracting,  Constructing 
and  Inspections 

§1780.53    General. 

This  subpart  is  specifically  designed 
for  use  by  owners  including  the 
professional  or  technical  consultants  or 
agents  who  provide  assistance  and 
services  such  as  engineering, 
environmental,  inspection,  financial, 
legal  or  other  services  related  to 
planning,  designing,  bidding, 
contracting,  and  constructing  water  and 
waste  disposal  facilities.  These 
procedures  do  not  relieve  the  owner  of 
the  contractual  obligations  that  arise 
from  the  procurement  of  these  services. 
For  this  subpart,  an  owner  is  defined  as 
an  applicant,  borrower,  or  grantee. 

§1780.54    Technical  services. 

Owners  eu'e  responsible  for  providing 
the  engineering,  architect  and 
environmental  services  necessary  for 
planning,  designing,  bidding, 
contracting,  inspecting,  and 
constructing  their  facilities.  Services 
may  be  provided  by  the  owner's  "in 
house"  engineer  or  architect  or  through 
contract,  subject  to  Agency  concurrence. 
Engineers  and  architects  must  be 
licensed  in  the  State  where  the  facility 
is  to  be  constructed. 

§  1780.55    Preliminary  engineering  reports. 

Preliminary  engineering  reports 
(PER)s  must  conform  with  customary 
professional  standards.  PER  guidelines 
for  water,  sanitary  sewer,  solid  waste. 
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and  stona  sewer  are  available  from  the 
Agency.  1 1 

§1780.56    [Reserved] 

§1780.57    Design  policies. 

Facilities  financed  by  the  Agency  will 
be  designed  and  constructed  in 
accordance  with  sound  engineering 
practices,  and  must  meet  the 
requirements  of  Federal,  State  and  local 
agencies. 

(a)  Environmental  review.  Facilities 
financed  by  the  Agency  must  undergo 
an  environmental  impact  analysis  in 
accordance  with  RUS  requirements. 
Facility  planning  and  design  must  not 
only  be  responsive  to  the  owner's  needs 
but  must  consider  the  environmental 
impacts  of  the  proposed  project.  Facility 
designs  shall  incorporate  and  integrate, 
where  practicable,  mitigation  measures 
that  avoid  or  minimize  adverse 
enviromnental  impacts.  Environmental 
reviews  serve  as  a  means  of  assessing 
environmental  impacts  of  project 
proposals,  rather  than  justifying 
decisions  already  made.  Applicants  may 
not  take  any  action  on  a  project  proposal 
that  will  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
project  alternatives  being  reviewed  prior 
to  the  completion  of  the  Agency's 
environmental  review. 

(b)  Architectural  barriers.  All  facilities 
intended  for  or  accessible  to  the  public 
or  in  which  physically  handicapped 
persons  may  be  employed  must  be 
developed  in  compliance  with  the 
Architectiual  Barriers  Act  of  1968  (42 
U.S.C.  4151  et  seq.)  as  implemented  by 
41  CFR  101-19.6,  section  504  of  the 
Rehabilitation  Act  of  1973  (42  U.S.C 
1474  et  seq.)  as  implemented  by  7  CFR 
parts  15  and  15b.  and  Titles  II  and  III 

of  the  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101  et  seq.). 

(c)  Energy/environment.  Facility 
design  should  consider  cost  effective 
energy-efficient  and  environmentally- 
sound  products  and  services. 

(d)  Fire  protection.  Water  facilities 
should  have  sufficient  capacity  to 
provide  reasonable  fire  protection  to  the 
extent  practicable. 

(e)  Growth  capacity.  Facilities  should 
have  sufficient  capacity  to  provide  for 
reasonable  growth  to  the  extent 
practicable. 

(f)  Water  conservation.  Owners  are 
encouraged,  when  economically 
feasible,  to  incorporate  water 
conservation  practices  into  a  facility's 
design.  For  existing  water  systems, 
evidence  must  be  provided  showing  that 
the  distribution  system  water  losses  do 
not  exceed  reasonable  levels. 

(g)  Conformity  with  state  drinking 
water  standards.  No  funds  shall  be 


made  available  under  this  part  for  a 
water  system  unless  the  Agency 
determines  that  the  water  system  will 
make  significant  progress  toward 
meeting  the  standards  established  under 
title  XIV  of  the  Public  Health  Service 
Act  (commonly  known  as  the  'Safe 
Drinking  Water  Act')  (42  U.S.C.  300f  et 
seq.). 

(h)  Conformity  with  federal  and  state 
water  pollution  control  standards.  No 
funds  shall  be  made  available  under  this 
part  for  a  water  treatment  discharge  or 
waste  disposal  system  unless  the 
Agency  determines  that  the  effluent 
from  the  system  conforms  with 
applicable  Federal  and  State  water 
pollution  control  standards. 

(i)  Combined  sewers.  New  combined 
sanitary  and  storm  water  sewer  facilities 
will  not  be  financed  by  the  Agency. 
Extensions  to  existing  combined 
systems  can  only  be  financed  when 
separate  systems  are  impractical. 

(j)  Dam  safety.  Projects  involving  any 
artificial  barrier  which  impounds  or 
diverts  water,  or  the  rehabilitation  or 
improvement  of  such  a  barrier,  must 
comply  with  the  provisions  for  dam 
safety  as  set  forth  in  the  Federal 
Guidelines  for  Dam  Safety  (Government 
Printing  Office  stock  No.  041-001- 
00187-5,  Superintendent  of  Documents, 
Attn:  New  Orders,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954)  as  prepared 
by  the  Federal  Coordinating  Council  for 
Science,  Engineering  and  Technology. 

(k)  Pipe.  All  pipe  used  shall  meet 
ciurent  American  Society  for  Testing 
Materials  (ASTM)  or  American  Water 
Works  Association  (AWWA)  standards. 

(1)  Water  system  testing.  For  new 
water  systems  or  extensions  to  existing 
water  systems,  leakage  shall  not  exceed 
limits  set  by  either  ASTM  or  AWWA 
whichever  is  the  more  stringent. 

(m)  Metering  devices.  Water  facilities 
financed  by  the  Agency  will  have 
metering  devices  for  each  connection. 
An  exception  to  this  requirement  may 
be  granted  by  the  State  program  official 
when  the  owner  demonstrates  that 
installation  of  metering  devices  would 
be  a  significant  economic  detriment  and 
that  environmental  considerations 
would  not  be  adversely  affected  by  not 
installing  such  devices.  Sanitary  sewer 
projects  should  incorporate  water 
system  metering  devices  whenever 
practicable. 

(n)  Economical  service.  The  facility's 
design  must  provide  the  most 
economical  service  practicable. 

§§1780.58-1780.60    [Reserved] 

§  1780.61    Constniction  contracts. 

Contract  documents  must  be 
sufficiently  descriptive  and  legally 


binding  in  order  to  accomplish  the  work 
as  economically  and  expeditiously  as 
possible. 

(a)  Standard  construction  contract 
documents.  If  the  construction  contract 
documents  utilized  are  not  in  the  format 
previously  approved  by  the  Agency, 
OGC's  review  of  the  construction 
contract  documents  will  be  obtained 
prior  to  their  use. 

(b)  Contract  review  and  concurrence. 
The  owner's  attorney  will  review  the 
executed  contract  documents,  including 
performance  and  payment  bonds,  and 
wall  certify  that  they  are  adequate,  and 
that  the  persons  executing  these 
documents  have  been  properly 
authorized  to  do  so.  The  contract 
dociiments,  engineer's  recommendation 
for  award,  and  bid  tabulation  sheets  will 
be  forwarded  to  the  Agency  for 
concurrence  prior  to  awarding  the 
contract  All  contracts  will  contain  a 
provision  that  they  are  not  effective 
until  they  have  been  concurred  in  by  the 
Agency.  The  State  program  official  or 
designee  is  responsible  for  concurring  in 
construction  contracts  with  the  legal 
advice  and  guidance  of  the  OGC  when 
necessary. 

§  1 780.62    Utility  purchase  contracts. 

Applicants  proposing  to  purchase 
water  or  other  utility  service  from 
private  or  public  sources  shall  have 
written  contracts  for  supply  or  service 
which  are  reviewed  and  concurred  in  by 
the  Agency.  To  the  extent  practical,  the 
Agency  review  and  concurrence  of  such 
contracts  should  take  place  prior  to  their 
execution  by  the  owner.  OGC  advice 
and  guidance  may  be  requested.  Form 
RD  442-30,  "Water  Purchase  Contract," 
may  be  used  when  appropriate.  If  the 
Agency  loan  will  be  repaid  from  system 
revenues,  the  contract  will  be  pledged  to 
the  Agency  as  part  of  the  security  for  the 
loan.  Such  contracts  will: 

(a)  Include  a  commitment  by  the 
supplier  to  furnish,  at  a  specified  point, 
an  adequate  quantity  of  water  or  other 
service  and  provide  that,  in  case  of 
shortages,  all  of  the  supplier's  users  will 
proportionately  share  shortages. 

(b)  Set  out  the  ownership  and 
maintenance  responsibilities  of  the 
respective  parties  including  the  master 
meter  if  a  meter  is  installed  at  the  point 
of  delivery. 

(c)  Specify  the  initial  rates  and 
provide  a  type  of  escalator  clause  which 
will  permit  rates  for  the  association  to 
be  raised  or  lowered  proportionately  as 
certain  specified  rates  for  the  supplier's 
regular  customers  are  raised  or  lowered. 
Provisions  may  be  made  for  altering 
rates  in  accordance  with  the  decisions 
of  the  appropriate  State  agency  which 
may  have  regulatory  authority. 
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(d)  Cover  period  of  time  which  is  at 
least  equal  to  the  repayment  period  of 
the  loan.  State  program  officials  may 
approve  contracts  for  shorter  periods  of 
time  if  the  supplier  cannot  legally 
contract  for  such  period,  or  if  the  owner 
and  supplier  find  it  impossible  or 
impractical  to  negotiate  a  contract  for 
the  maximum  period  permissible  under 
State  law,  provided: 

(1)  The  supplier  is  subject  to 
regulations  of  the  Federal  Energy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jiuisdiction  can 
be  expected  to  prevent  unwarranted 
curtailment  of  supply;  or 

(2)  The  contract  contains  adequate 
provisions  for  renewal;  or 

(3)  A  determination  is  made  that  in 
the  event  the  contract  is  terminated, 
there  are  or  will  be  other  adequate 
sources  available  to  the  owner  that  can 
feasibly  be  developed  or  purchased. 

(e)  Set  out  in  detail  the  amount  of 
connection  or  demand  charges,  if  any,  to 
be  made  by  the  supplier  as  a  condition 
to  making  the  service  available  to  the 
owner.  However,  the  payment  of  such 
charges  from  loan  funds  shall  not  be 
approved  unless  the  Agency  determines 
that  it  is  more  feasible  and  economical 
for  the  owner  to  pay  such  a  connection 
charge  than  it  is  for  the  owner  to 
provide  the  necessary  supply  by  other 
means. 

(f)  Provide  for  a  pledge  of  the  contract 
to  the  Agency  as  part  of  the  security  for 
the  loan. 

(g)  Not  contain  provisions  for: 

(1)  Construction  of  facilities  which 
will  be  owned  by  the  supplier.  This 
does  not  preclude  the  use  of  money  paid 
as  a  connection  charge  for  construction 
to  be  done  by  the  supplier. 

(2)  Options  for  the  future  sale  or 
transfer.  This  does  not  preclude  an 
agreement  recognizing  that  the  supplier 
and  owner  may  at  some  futxire  date 
agree  to  a  sale  of  all  or  a  portion  of  the 
facility. 

(b]  If  it  is  impossible  to  obtain  a  firm 
commitment  for  either  an  adequate 
quantity  or  sharing  shortages 
proportionately,  a  contract  may  be 
executed  and  concurred  in  provided 
adequate  evidence  is  furnished  to 
enable  the  Agency  to  make  a 
determination  that  the  supplier  has 
adequate  supply  and/or  treatment 
facilities  to  furnish  its  other  users  and 
the  applicant  for  the  foreseeable  future; 
and: 

(1)  The  supplier  is  subject  to 
regulations  of  the  Federal  Energy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jurisdiction  can 
be  expected  to  prevent  unwarranted 
curtailment  of  supply;  or 


(2)  A  suitable  alternative  supply  could 
be  arranged  within  the  repayment 
ability  of  the  borrower  if  it  should 
become  necessary;  or 

(3)  Concurrence  in  the  proposed 
contract  is  obtained  from  the  National 
Office. 

§  1 780.63    Sewage  treatment  and  bulk 
water  sales  contracts. 

Owners  entering  into  agreements  with 
private  or  public  parties  to  treat  sewage 
or  supply  bulk  water  shall  have  written 
contracts  for  such  service  and  all  such 
contracts  shall  be  subject  to  the  Agency 
concurrence.  Section  1780.62  should  be 
used  as  a  guide  to  prepare  such 
contracts. 

§§1780.64-1780.66    [Reserved] 

§  1780.67    Perfonnlng  construction. 

Owners  are  encouraged  to  accomplish 
construction  through  contracts  with 
qualified  contractors.  Owners  may 
accomplish  construction  by  using  their 
own  personnel  and  equipment  provided 
the  owners  possess  the  necessary  skills, 
abilities  and  resources  to  perform  the 
work  and  provided  a  licensed  engineer 
prepares  design  drawings  and 
specifications  and  inspects  construction 
and  furnishes  inspection  reports  as 
required  by  §  1780.76.  Inspection 
services  may  be  provided  by  individuals 
as  approved  by  the  State  staff  engineer. 
Payments  for  construction  will  be 
handled  under  §  1780.76(e). 

§  1780.68    Owner's  contractual 
responsibility. 

This  part  does  not  relieve  the  owner 
of  any  responsibilities  under  its 
contract.  The  owner  is  responsible  for 
the  settlement  of  all  contractual  and 
administrative  issues  arising  out  of 
procurement  entered  into  in  support  of 
a  loan  or  grant.  These  include,  but  are 
not  limited  to:  source  evaluation, 
protests,  disputes,  and  claims.  Matters 
concerning  violation  of  laws  are  to  be 
referred  to  the  applicable  local.  State,  or 
Federal  authority. 

§1780.69    [Reserved] 

§1780.70    Owner's  procurement 
regulations. 

Owner's  procurement  requirements 
must  comply  with  the  following 
standards: 

(a)  Code  of  conduct.  Owners  shall 
maintain  a  written  code  or  standards  of 
conduct  which  shall  govern  the 
performance  of  their  officers,  employees 
or  agents  engaged  in  the  award  and 
administration  of  contracts  supported 
by  Agency  funds.  No  employee,  officer 
or  agent  of  the  owner  shall  participate 
in  the  selection,  award,  or 
administration  of  a  contract  supported 
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by  Agency  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Examples  of  such  conflicts  would  arise 
when:  the  employee,  officer  or  agent; 
any  member  of  their  immediate  family; 
their  partner;  or  an  organization  which 
employs,  or  is  about  to  employ,  any  of 
the  above;  has  a  financial  or  other 
interest  in  the  firm  selected  for  the 
award. 

(1)  The  owner's  officers,  employees  or 
agents  shall  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements. 

(2)  To  the  extent  permitted  by  State  or 
local  law  or  regulations,  the  owner's 
standards  of  conduct  shall  provide  for 
penalties,  sanctions,  or  other 
disciplinary  actions  for  violations  of 
such  standards  by  the  owner's  officers, 
employees,  agents,  or  by  contractors  or 
their  agents. 

(b)  Maximum  open  and  free 
competition.  All  procurement 
transactions,  regardless  of  whether  by 
sealed  bids  or  by  negotiation  and 
without  regard  to  dollar  value,  shall  be 
conducted  in  a  manner  that  provides 
maximum  open  and  free  competition. 
Procurement  procedures  shall  not 
restrict  or  eliminate  competition. 
Examples  of  what  are  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to:  placing  uiueasonable 
requirements  on  firms  in  order  for  them 
to  qualify  to  do  business; 
noncompetitive  practices  between  firms; 
organizational  conflicts  of  interest;  and 
unnecessary  experience  and  bonding 
requirements.  In  specifying  materials, 
the  owner  and  its  consultant  will 
consider  all  materials  normally  suitable 
for  the  project  commensurate  with 
sound  engineering  practices  and  project 
requirements.  The  Agency  shall 
consider  fully  any  recommendation 
made  by  the  owner  concerning  the 
technical  design  and  choice  of  materials 
to  be  used  for  a  facility.  If  the  Agency 
determines  that  a  design  or  material, 
other  than  those  that  were 
recommended  should  be  considered  by 
including  them  in  the  prociu^ment 
process  as  an  acceptable  design  or 
material  in  the  water  or  waste  disposal 
facility,  the  Agency  shall  provide  such 
owner  with  a  comprehensive 
justification  for  such  a  determination. 
The  justification  will  be  documented  in 
writing. 

(c)  Owner's  review.  Proposed 
procurement  actions  shall  be  reviewed 
by  the  owner's  officials  to  avoid  the 
purchase  of  unnecessary  or  duplicate 
items.  Consideration  should  be  given  to 
consolidation  or  separation  of 
procurement  items  to  obtain  a  more 
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economical  purchase.  Where 
appropriate,  an  analysis  shall  be  made 
of  lease  versus  purchase  alternatives, 
and  any  other  appropriate  analysis  to 
determine  which  approach  would  be  the 
most  economical.  To  foster  greater 
economy  and  efficiency,  owners  are 
encouraged  to  enter  into  State  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(d)  Solicitation  of  offers,  whether  by 
competitive  sealed  bid  or  competitive 
n^otiation,  shall: 

(1)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  to 
define  the  performance  or  other  salient 
requirements  of  a  procurement.  The 
specific  feature  of  the  name  brands 
which  must  be  met  by  the  offeror  shall 
be  clearly  stated;  and 

(2)  Qearly  specify  all  requirements 
which  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(e)  Affirmative  steps  should  be  taken 
to  assure  that  small,  minority,  and 
women  businesses  are  utilized  when 
possible  as  sources  of  supplies, 
equipment,  construction  and  services. 

(f)  Contract  pricing.  Cost  plus  a 
percentage  of  cost  method  of  contracting 
shall  not  be  used. 

(g)  Unacceptable  bidders.  The 
following  will  not  be  allowed  to  bid  on, 
or  negotiate  for,  a  contract  or 
subcontract  related  to  the  construction 
of  the  project: 

(1)  An  engineer  as  an  individual  or 
firm  who  has  prepared  plans  and 
specifications  or  who  will  be 
responsible  for  monitoring  the 
construction; 

(2)  Any  firm  or  corporation  in  which 
the  owner's  engineer  is  an  officer, 
employee,  or  holds  or  controls  a 
substantial  interest; 

(3)  The  governing  body's  officers, 
employees,  or  agents; 

(4)  Any  member  of  the  immediate 
family  or  partners  in  the  entities 
referred  to  in  paragraphs  (g)(1),  (g)(2)  or 
(g)(3)  of  this  section;  or 

(5)  An  organization  which  employs, 
or  is  about  to  employ,  any  person  in  the 
entities  referred  to  in  paragraphs  (g)(1), 
(g)(2).  (g)(3)  or  (g)(4)  of  this  secUon. 

(h)  Contract  award.  Contracts  shall  be 
made  only  with  responsible  parties 
possessing  the  potential  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  shall 


include  but  not  be  limited  to  matters 
such  as  integrity,  record  of  past 
performance,  financial  and  technical 
resources,  and  accessibility  to  other 
necessary  resources.  Contracts  shall  not 
be  made  with  parties  who  are 
suspended  or  debarred  by  any  Agency 
of  the  United  States  GovemmenL 

§1780.71    [Reserved] 

§  1 780.72    Procurement  methods. 

Procurement  shall  be  made  by  one  of 
the  following  methods:  Small  purchase 
procedures;  competitive  sealed  bids 
(formal  advertising);  competitive 
negotiation;  or  noncompetitive 
negotiation.  Competitive  sealed  bids 
(formal  advertising)  is  the  preferred 
procurement  method  for  construction 
contracts. 

(a)  Small  purchase  procedures.  Small 
purchase  procedures  are  those  relatively 
simple  and  informal  prociu^ment 
methods  that  are  sound  and  appropriate 
for  a  procurement  of  services,  supplies 
or  other  property,  costing  in  the 
aggregate  not  more  than  $100,000.  If 
small  purchase  procedures  are  used  for 
a  procurement,  written  price  or  rate 
quotations  shall  be  requested  from  at 
least  three  qualified  sources. 

(b)  Competitive  sealed  bids.  In 
competitive  sealed  bids  (formal 
advertising),  an  invitation  for  sealed 
bids  is  publicly  advertised  and  a  firm- 
fixed-price  contract  (lump  sum  or  unit 
price)  is  awarded  to  the  responsible 
bidder  whose  bid,  conforming  with  all 
the  material  terms  and  conditions  of  the 
invitation  for  bids,  is  lowest,  price  and 
other  factors  considered.  When  using 
this  method  the  following  shall  apply; 

(1)  The  invitation  for  bids  shall  be 
publicly  advertised  at  a  sufficient  time 
prior  to  the  date  set  for  opening  of  bids. 
The  invitation  shall  comply  with  the 
requirements  in  §  1780.70(d).  Bids  shall 
be  solicited  from  an  adequate  number  of 
qualified  sources; 

(2)  All  bids  shall  be  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids; 

(3)  A  firm-fixed-price  contract  award 
shall  be  made  by  written  notice  to  that 
responsible  bidder  whose  bid. 
conforming  to  the  invitation  for  bids,  is 
lowest.  When  specified  in  the  bidding 
documents,  factors  such  as  discounts 
and  transportation  costs  shall  be 
considered  in  determining  which  bid  is 
lowest;  and 

(4)  Any  or  all  bids  may  be  rejected  by 
the  owner  when  it  is  in  its  best  interest. 

(c)  Competitive  negotiation.  In 
competitive  negotiations,  proposals  are 
requested  from  a  number  of  sources  and 
the  Request  for  Proposal  is  publicized. 
Negotiations  are  normally  conducted 


with  mon?  man  one  of  the  sources 
submitting  offers.  Competitive 
negotiation  may  be  used  if  conditions 
are  not  appropriate  for  the  use  of  formal 
advertising  and  where  discussions  and 
bargaining  with  a  view  to  reaching 
agreement  on  the  technical  quality, 
price,  other  terms  of  the  proposed 
contract  and  specifications  may  be 
necessary.  If  competitive  negotiation  is 
used  for  a  procurement,  the  following 
requirements  shall  apply: 

(1)  Proposals  shall  be  solicited  from 
an  adequate  number  of  qualified  sources 
to  permit  reasonable  competition 
consistent  with  the  natuire  and 
requirements  of  the  Procurement.  The 
Request  for  Proposal  shall  be  publicized 
and  reasonable  requests  by  other 
sources  to  compete  shall  be  honored  to 
the  maximum  extent  practicable; 

(2)  The  Request  for  Proposal  shall 
identify  all  significant  evaluation  factors 
and  their  relative  importance; 

(3)  The  owner  shall  provide 
mechanisms  for  technical  evaluation  of 
the  proposals  received,  determination  of 
responsible  offerors  for  the  purpose  of 
written  or  oral  discussions,  and 
selection  for  contract  award:  and 

(4)  Award  may  be  made  to  the 
responsible  offeror  whose  proposal  will 
be  most  advantageous  to  the  owner. 
Unsuccessful  offerors  should  be 
promptly  notified. 

(d)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  is 
procurement  through  solicitation  of  a 
proposal  bom  only  one  source,  or  after 
solicitation  of  a  number  of  sources, 
competition  is  determined  inadequate. 
Noncompetitive  negotiation  may  be 
used  when  the  award  of  a  contract  is  not 
feasible  under  small  purchase  or 
competitive  sealed  bids.  Circumstances 
under  which  a  contract  may  be  awarded 
by  noncompetitive  negotiations  are 
limited  to  the  following: 

(1)  The  item  is  availaole  only  frx)m  a 
single  source;  or 

(2)  There  exists  a  public  exigency  or 
emergency  and  the  urgency  for  the 
requirement  will  not  permit  a  delay 
incident  to  competitive  solicitation;  or 

(3)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate;  or 

(4)  No  acceptable  bids  have  been 
received  after  formal  advertising;  or 

(5)  The  procurement  is  for 
professional  services;  or 

(6)  The  aggregate  amount  does  not 
exceed  $100,000. 

§1780.73    [Resw'ved] 

§  1 780.74    Contracts  awarded  prior  to 
applications. 

Owners  awarding  construction  or 
other  procurement  contracts  prior  to 
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filing  an  appiicauon,  niusi  provide 
evidence  that  is  satisfactory  to  the 
Agency  that  the  contract  was  entered 
into  without  intent  to  circumvent  the 
requirements  of  Agency  regulations. 

(a)  Modifications.  The  contract  shall 
be  modified  to  conform  with  the 
provisions  of  this  part.  Where  this  is  not 
possible,  modifications  will  be  made  to 
the  extent  practicable  and,  as  a 
minimum,  the  contract  must  comply 
with  all  State  and  local  laws  and 
regulations  as  well  as  statutory 
requirements  and  executive  orders 
related  to  the  Agency  financing.  When 
all  construction  is  complete  and  it  is 
impracticable  to  modify  the  contracts, 
the  owner  must  provide  the  certification 
required  by  paragraph  (c)  of  this  section. 

(b)  Consultant's  certification.  Provide 
a  certification  by  an  engineer,  licensed 
in  the  State  where  the  facility  is 
constructed,  that  any  construction 
performed  complies  fiilly  with  the  plans 
and  specifications. 

(c)  Owner's  certification.  Provide  a 
certification  by  the  owner  that  the 
contractor  has  complied  with  applicable 
statutory  and  executive  requirements 
related  to  Agency  financing  for 
construction  already  performed. 

f  1780.75    Contract  provisions. 

In  addition  to  provisions  required  for 
a  valid  and  legally  binding  contract,  any 
recipient  of  Agency  funds  shall  include 
the  following  contract  provisions  in  all 
contracts. 

(a)  Remedies.  Contracts  other  than 
small  purchases  shall  contain 
provisions  or  conditions  which  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate.  A 
realistic  liquidated  damage  provision 
should  be  included  in  all  contracts  for 
construction. 

(b)  Termination.  All  contracts 
exceeding  $10,000.  shall  contain 
suitable  provisions  for  termination  by 
the  owner  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement.  In  addition,  such 
contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Surety.  In  all  contracts  for 
construction  or  facility  improvements 
exceeding  $100,000,  the  owner  shall 
require  bonds  or  cash  deposit  in  escrow 
assuring  performance  and  payment  each 
in  the  amount  of  100  percent  of  the 
contract  cost.  The  surety  will  be  in  the 
form  of  performance  bonds  and 


payment  bonds.  For  contracts  of  lesser 
amounts,  the  owner  may  require  surety. 
When  a  siu^ty  is  not  provided, 
contractors  will  furnish  evidence  of 
payment  in  full  for  all  materials,  labor, 
and  any  other  items  procured  under  the 
contract.  Form  RD  1924-10,  "Release  by 
Claimants,"  and  Form  RD  1924-9. 
"Certificate  of  Contractor's  Release," 
may  be  used  for  this  purpose. 
Companies  providing  performance 
bonds  and  payment  bonds  must  hold  a 
certificate  of  authority  as  an  acceptable 
surety  on  Federal  bonds  as  listed  in 
Treasury  Circular  570  as  amended  and 
the  stirety  must  be  listed  as  having  a 
license  to  do  business  in  the  State  where 
the  facility  is  located. 

(d)  Equal  employment  opportunity. 
All  contracts  awarded  in  excess  of 
Si 0,000  by  owners  shall  contain  a 
provision  requiring  compliance  with 
Executive  Order  11246  (3  CFR,  1966 
Comp.,  p.339),  entitled,  "Equal 
Employment  Opportunity,"  as  amended 
by  Executive  Order  11375  (3  CFR.  1968 
Comp.,  p.  321),  and  as  supplemented  by 
Department  of  Labor  regulations  41  CFR 
chapter  60. 

(e)  Anti-kickback.  All  contracts  for 
construction  shall  include  a  provision 
for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874). 
This  Act  provides  that  each  contractor 
shall  be  prohibited  from  inducing,  by 
any  means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  they  are 
otherwise  entitled.  The  owner  shall 
report  suspected  or  reported  violations 
to  the  Agency. 

(f)  Records.  All  negotiated  contracts 
(except  those  of  $10,000  or  less) 
awarded  by  owners  shall  include  a 
provision  to  the  effect  that  the  owner, 
the  Agency,  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  Federal 
loan  or  grant  program  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcriptions.  Owners  shall  require 
contractors  to  maintain  all  required 
records  for  3  years  after  making  final 
payment  and  all  other  pending  matters 
are  closed. 

(g)  State  energy  conservation  plan. 
Contracts  shall  incorporate  mandatory 
standards  and  policies  relating  to  energy 
efficiency  which  are  contained  in  the 
State  energy  conservation  plan  issued  in 
compliance  with  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6201). 

(h)  Change  orders.  The  construction 
contract  shall  require  that  all  contract 


change  orders  be  concurred  in  by  the 
Agency. 

(i)  Agency  concuirence.  All  contracts 
must  contain  a  provision  that  they  shall 
not  be  effective  unless  and  until  the 
State  program  official  or  designee 
concurs  in  writing. 

(j)  Retainage.  All  construction 
contracts  shall  contain  adequate 
provisions  for  retainage.  No  payments 
will  be  made  that  would  deplete  the 
retainage  nor  place  in  escrow  any  funds 
that  are  required  for  retainage  nor  invest 
the  retainage  for  the  benefit  of  the 
contractor.  The  retainage  shall  not  be 
less  than  an  amount  equal  to  5  percent 
of  an  approved  partial  payment  estimate 
until  the  project  is  substantially 
complete  and  accepted  by  the  owner, 
consulting  engineer  and  Agency.  The 
contract  must  provide  that  additional 
amoimts  may  be  retained  if  the  job  is 
not  proceeding  satisfactorily. 

(k)  Other  compliance  requirements. 
Contracts  in  excess  of  $100,000  shall 
contain  a  provision  which  requires 
compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  under  section  306  of  the  Clean 
Air  Act  (42  U.S.C.  1857(h)),  section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368), 
Executive  Order  11738  (3  CFR,  1974 
Comp.,  p. 209),  and  Environmental 
Protection  Agency  (EPA)  regulations  40 
CFR  part  15,  which  prohibit  the  use 
under  non-exempt  Federal  contracts, 
grants  or  loans  of  facilities  included  on 
the  EPA  List  of  Violating  Facilities.  The 
provision  shall  require  reporting  of 
violations  to  the  Agency  and  to  the  U.S. 
Environmental  Protection  Agency, 
Assistant  Administrator  for 
Enforcement.  Solicitations  and  contract 
provisions  shall  include  the 
requirements  of  4  CFR  15.4(c)  as  set 
forth  in  RUS  Bulletin  1780-14. 

§1780.76    Contract  administration. 

Owners  shall  be  responsible  for 
maintaining  a  contract  administration 
system  to  monitor  the  contractors' 
performance  and  compliance  with  the 
terms,  conditions,  and  specifications  of 
the  contracts. 

(a)  Preconstruction  conference.  Prior 
to  beginning  construction,  the  owner 
will  schedule  a  preconstruction 
conference  where  the  consulting 
engineer  will  review  the  planned 
development  with  the  Agency,  owner, 
resident  inspector,  attorney,  contractor, 
and  other  interested  parties.  The 
conference  will  thoroughly  cover 
applicable  items  included  in  Form  RD 
1924-16,  "Record  of  Pre-construction 
Conference,"  and  the  discussions  and 
agreements  will  be  documented. 

(b)  Monitoring  reports.  The  owner  is 
required  to  monitor  construction  and 
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provide  a  report  to  the  Agency  giving  a 
full  explanation  under  the  following 
circumstances : 

(1)  Reasons  why  approved 
construction  schedules  were  not  met; 

(2)  Analysis  and  explanation  of  cost 
overruns  and  how  payment  is  to  be 
made  for  the  same;  and 

(3)  If  events  occur  which  have  a 
significant  impact  upon  the  project. 

(c)  Inspection.  Full-time  resident 
inspection  is  required  for  all 
construction  unless  a  written  exception 
is  made  by  the  Agency  upon  written 
request  of  the  owner.  Unless  otherwise 
agreed,  the  resident  inspector  will  be 
provided  by  the  consulting  engineer. 
Prior  to  the  preconstruction  conference, 
the  consulting  engineer  will  submit  a 
resiune  of  qualifications  of  the  resident 
inspector  to  the  owner  and  to  the 
Agency  for  acceptance  in  writing.  If  the 
owner  provides  the  resident  inspector,  it 
must  submit  a  resume  of  the  inspector's 
qualifications  to  the  project  engineer  for 
comments  and  the  Agency  for 
acceptance  in  writing  prior  to  the 
preconstruction  conference.  The 
resident  inspector  wall  work  imder  the 
technical  supervision  of  the  project 
engineer  and  the  role  and 
rcsponsibiUties  will  be  defired  in 
writing.  • 

(d)  Inspector's  daily  diary.  The 
resident  insp>ector  will  maintain  a 
record  of  the  daily  construction  progress 
in  the  form  of  a  daily  diary  and  daily 
inspection  reports.  The  daily  entries 
shall  be  made  available  to  the  Agency 
personnel  and  will  be  reviewed  during 
project  inspections.  The  original 
complete  set  will  be  furnished  to  the 
owner  upon  completion  of  construction. 
RUS  Bulletin  1780-18  is  available  from 
the  Agency  for  preparing  daily 
inspection  reports  or  the  reports  can  be 
provided  in  other  formats  approved  by 
the  State  staff  engineer. 

(e)  Payment  for  Construction.  Form 
RD  1924-18.  "Partial  Payment 
Estimate,"  or  other  similar  form  may  be 
used  for  construction  payments.  If  Form 
1924-18  is  not  used,  prior  conciurence 
by  the  State  staff  engineer  must  be 
obtained. 

(1)  Payment  of  contract  retainage  will 
not  be  made  until  such  retainage  is  due 
and  payable  under  the  terms  of  the 
contact. 

(2)  Invoices  for  the  pwyment  of 
construction  costs  must  be  approved  by 
the  owner,  project  engineer  and 
concurred  in  by  the  Agency. 

(3)  The  review  and  acceptance  of 
project  costs,  including  construction 
payment  estimates  by  the  Agency  shall 
not  attest  to  the  correctness  of  the 
amounts,  the  quantities  shown,  or  that 


the  work  has  been  performed  under  the 
terms  of  agreements  or  contracts. 

(f)  Prefinal  inspections.  A  prefinal 
inspection  will  be  made  by  the  owner, 
resident  inspector,  project  engineer, 
contractor,  representatives  of  other 
agencies  involved,  and  Agency 
representative  (preferably  the  State  staff 
engineer  or  designee).  The  inspection 
results  will  be  recorded  by  the  project 
engineer  and  a  copy  provided  to  all 
interested  parties. 

(g)  Final  inspection.  A  final 
inspection  will  be  made  by  the  Agency 
before  final  payment  is  made. 

(h)  Changes  in  development  plans.  (1) 
Changes  in  development  plans  shall  be 
reviewed  and  approved  by  the  Agency 
provided: 

(i)  Funds  are  available  to  cover  any 
additional  costs;  and 

(ii)  The  change  is  for  an  authorized 
loan  or  grant  purpose;  and 

(iii)  It  will  not  adversely  affect  the 
soundness  of  the  fecility  operation  or 
the  Agency's  security;  and 

(iv)  The  change  is  within  the  scope  of 
the  contract, 

(2)  Changes  v«ll  be  recorded  on  Form 
RD  1924-7,  "Contract  Change  Order,"  or 
other  similar  form  if  approved  by  the 
State  program  official  or  designee. 
Regardless  of  the  form,  change  orders 
must  be  approved  by  the  State  program 
official  or  designee. 

(3)  Changes  should  be  accomplished 
only  after  Agency  approval  and  shall  be 
authorized  only  by  means  of  contract 
change  order.  "The  change  order  will 
include  items  such  as: 

(i)  Any  changes  in  labor  and  material; 

(ii)  Changes  in  facility  design; 

(iii)  Any  decrease  or  increase  in 
quantities  based  on  final  measurements 
that  are  different  from  those  shown  in 
the  bidding  schedule;  and 

(iv)  Any  increase  or  decrease  in  the 
time  to  complete  the  project. 

(4)  All  changes  shall  be  recorded  on 
chronologically  numbered  contract 
change  orders  as  they  occur.  Change 
orders  will  not  be  included  in  payment 
estimates  until  approved  by  all  parties. 

H  1780.77-1780.79    [RaMrvwl] 

Suboan  J>   information  Pertaining  to 
PreparatK"^  :<>  N^'es  or  Bonds  and 
q^„  ,     ans     p'  documents  for  Public 

Body  Apptican-,'?, 

f  1780.80    G6r>«.3.. 

This  subpart  includes  information  for 
use  by  public  body  applicants  in  the 
preparation  and  issuance  of  evidence  of 
debt  (bonds,  notes,  or  debt  instruments, 
referred  to  as  bonds  in  this  subpart)  and 
other  necessary  loan  documents. 


§  1 780.81    Policies  re<at«d  to  um  of  bond 
counsel. 

The  applicant  is  responsible  for 
preparation  of  bonds  and  bond 
transcript  documents.  The  applicant 
vnll  obtain  the  services  and  opinion  of 
recognized  bond  counsel  experienced  in 
municipal  financing  with  respect  to  the 
validity  of  a  bond  issue,  except  for 
issues  of  $100,000  or  less.  With  prior 
approval  of  the  approval  official,  the 
applicant  may  elect  not  to  use  bond 
counsel.  Such  issues  will  be  closed  in 
accordance  with  the  following: 

(a)  The  applicant  must  recognize  and 
accept  the  fact  that  application 
processing  may  require  additional  legal 
and  administrative  time; 

(b)  It  must  be  established  that  not 
using  bond  counsel  will  produce 
significant  savings  in  total  legal  costs; 

(c)  The  local  attorney  must  be  able 
and  experienced  in  handling  this  type  of 
legal  work; 

(d)  The  applicant  must  understand 
that  it  will  likely  have  to  obtain  an 
opinion  from  bond  counsel  at  its 
expense  should  the  Agency  require 
refinancing  of  the  debt; 

(e)  Bonds  will  be  prepared  in 
accordance  with  this  regulation  and 
conform  as  closely  as  possible  to  the 
preferred  methods  of  preparation  stated 
in  §  1780.94;  and 

(f)  Closing  instructions  must  be  issued 
byOGC. 

S  1780.82    [Reserved] 

f  1 780.83    Bond  transcript  documents. 
Any  questions  relating  to  Agency 
requirements  should  be  discussed  with 
Agency  representatives.  Bond  counsel 
or  local  counsel,  as  appropriate,  must 
furnish  at  least  two  complete  sets  of  the 
following  to  the  applicant,  who  will 
furnish  one  complete  set  to  the  Agency: 

(a)  Copies  of  all  organizational 
documents; 

(b)  Copies  of  general  incumbency 
certificate; 

(c)  Certified  copies  of  minutes  or 
excerpts  from  all  meetings  of  the 
governing  body  at  which  action  was 
taken  in  coimection  with  the 
authorizing  and  issuing  of  the  bonds; 

(d)  Certified  copies  of  documents 
evidencing  that  the  applicant  has 
complied  fully  with  all  statutory 
requirements  incident  to  calling  and 
holding  a  favorable  bond  election,  if  one 
is  necessary; 

(e)  Certified  copies  of  the  resolutions, 
ordinances,  or  other  documents  such  as 
the  bond  authorizing  resolutions  or 
ordinances  and  any  resolution 
establishing  rates  and  regulating  use  of 
facility,  if  such  documents  are  not 
included  in  the  minutes  furnished; 
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(f)  Copies  of  the  official  Notice  of  Sale 
and  the  affidavit  of  publication  of  the 
Notice  of  Sale  when  State  statute 
requires  a  public  sale; 

(g)  Specimen  bond,  with  any  attached 
coupons; 

(h)  Attorney's  no-litigation  certificate; 

(i)  Certified  copies  of  resolutions  or 
other  documents  pertaining  to  the  bond 
award; 

(j)  Any  additional  or  supporting 
documents  required  by  bond  counsel; 

(k)  For  loans  involving  multiple 
advances  of  Agency  loan  funds,  a 
preliminary  approving  opinion  of  bond 
counsel  (or  local  counsel  if  no  bond 
counsel  is  involved]  if  a  final 
unqualified  opinion  cannot  be  obtained 
until  all  funds  are  advanced.  The 
preliminary  opinion  for  the  entire  issue 
shall  be  delivered  at  or  before  the  time 
of  the  first  advance  of  funds.  It  will  state 
that  the  applicant  has  the  legal  authority 
to  issue  the  bonds,  construct,  operate 
and  maintain  the  facility,  and  repay  the 
loan,  subject  only  to  changes  occurring 
during  the  advance  of  funds,  such  as 
litigation  resulting  from  the  failure  to 
advance  loan  funds,  and  receipt  of 
closing  certificates; 

(1)  Final  unqualified  approving 
opinion  of  bond  counsel,  (and 
preliminary  approving  opinion,  if 
required)  or  local  counsel  if  no  bond 
counsel  is  involved,  including  an 
opinion  as  to  whether  interest  on  bonds 
will  be  exempt  from  Federal  and  State 
income  taxes.  With  approval  of  the  State 
program  official,  a  final  opinion  may  be 
qualified  to  the  extent  that  litigation  is 
pending  relating  to  Indian  claims  that 
may  affect  title  to  land  or  validity  of  the 
obligation.  It  is  permissible  for  such 
opinion  to  contain  language  referring  to 
the  last  sentence  of  section  306  (a)(1)  or 
to  section  309A  (h)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926  (a)(1)  or  1929a  (h)). 

§4 1780.84  and  1780.86    [Reserved] 

§  1780.87    Pennanent  Instruments  for 
Agency  loans. 

Agency  loans  will  be  evidenced  by  an 
instrument  determined  legally  sufficient 
and  in  accordance  with  the  following 
order  of  preference: 

(a)  First  preference— Form  RD  440-22, 
"Promissory  Note".  Refer  to  paragraph 
(b)  of  this  section  for  methods  of  various 
frequency  payment  calculations. 

(b)  Second  preference — single 
instruments  with  amortized 
installments.  A  single  instrument 
providing  for  amortized  installments 
which  follows  Form  RD  440-22  as 
closely  as  possible.  The  full  amount  of 
the  loan  must  show  on  the  face  of  the 
instrument,  and  there  must  be 


provisions  for  entering  the  date  and 
amount  of  each  advance  on  the  reverse 
or  an  attachment.  When  principal 
payments  are  deferred,  the  instrument 
will  show  that  "interest  only"  is  due  on 
interest-only  installment  dates,  rather 
than  specific  dollar  amounts.  The 
payment  period  including  the  "interest 
only"  installment  cannot  exceed  40 
years,  the  useful  life  of  the  facility,  or 
State  statute  limitations,  whichever 
occurs  first.  The  amortized  installment, 
computed  as  follows,  will  be  shown  as 
due  on  installment  dates  thereafter. 

(1)  Monthly  payments.  Multiply  by 
twelve  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  final  installment  to 
determine  the  number  of  monthly 
payments.  When  there  are  no  interest- 
only  installments,  multiply  by  twelve 
the  number  of  years  over  which  the  loan 
is  amortized.  Then  multiply  the  loan 
amount  by  the  amortization  factor  and 
round  to  the  next  higher  dollar. 

(2)  Semiannual  payments.  Multiply 
by  two  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  due  date  of  the  final 
installment  to  determine  the  correct 
number  of  semiaimual  periods.  When 
there  are  no  interest-only  installments, 
multiply  by  two  the  number  of  years 
over  which  the  loan  is  amortized.  Then 
multiply  the  loan  amount  by  the 
applicable  amortization  factor. 

(3)  Annual  payments.  Subtract  the 
due  date  of  the  last  interest-only 
installment  from  the  due  date  of  the 
final  installment  to  determine  the 
number  of  aimual  payments.  When 
there  are  no  interest-only  installments, 
the  number  of  annual  payments  will 
equal  the  number  of  years  over  which 
the  loan  is  amortized.  Then  multiply  the 
loan  amount  by  the  applicable 
amortization  factor  and  round  to  the 
next  higher  dollar. 

(c)  Third  preference — single 
instruments  with  installments  of 
principal  plus  interest.  If  a  single 
instrument  with  amortized  installments 
is  not  legally  permissible,  use  a  single 
instrument  providing  for  installments  of 
principal  plus  interest  accrued  on  the 
principal  balance.  For  bonds  with 
semiaimual  interest  and  annual 
principal,  the  interest  is  calculated  by 
multiplying  the  principal  balance  times 
the  interest  rate  and  dividing  this  figure 
by  two.  Principal  installments  are  to  be 
scheduled  so  that  total  combined 
interest  and  principal  payments  closely 
approximate  amortized  payments. 

Cl)  The  repayment  terms  concerning 
interest  only  installments  described  in 
paragraph  (b)  of  this  section  apply. 

(2)  The  instrument  shall  contain  in 
substance  provisions  indicating: 


(i)  Principal  maturities  and  due  dates; 

(ii)  Regular  payments  shall  be  applied 
first  to  interest  due  through  the  next 
principal  and  interest  installment  due 
date  and  then  to  principal  due  in 
chronological  order  stipulated  in  the 
bond;  and 

(iii)  Payments  on  delinquent  accounts 
will  be  applied  in  the  following 
sequence: 

(A)  billed  delinquent  interest; 

(B)  past  due  interest  installments; 

(C)  past  due  principal  installments; 

(D)  interest  installment  due;  and 

(E)  principal  installment  due. 

(d)  Fourth  preference — serial  bonds 
with  installments  of  principal  plus 
interest.  If  instruments  described  under 
the  first,  second,  and  third  preferences 
are  not  legally  permissible,  use  serial 
bonds  with  a  bond  or  bonds  delivered 
in  the  amount  of  each  advance.  Bonds 
will  be  numbered  consecutively  and 
delivered  in  chronological  order.  Such 
bonds  will  conform  to  the  minimum 
requirements  of  §  1780.94.  Provisions 
for  application  of  payments  will  be  the 
same  as  those  set  forth  in  paragraph 
(c)(2)(ii)  of  this  section. 

(e)  Coupon  bonds.  Coupon  bonds  will 
not  be  used  unless  required  by  State 
statute.  Such  bonds  will  conform  to  the 
minimum  requirements  of  §  1780.94. 

§1780.88    [Reserved] 

§  1 780.89    Multiple  advances  of  Agency 
funds  using  permanent  instruments. 

Where  interim  financing  from 
commercial  sources  is  not  used,  Agency 
loan  proceeds  will  be  disbursed  on  an 
"as  needed  by  borrower"  basis  in 
amounts  not  to  exceed  the  amount 
needed  during  30-day  periods. 

§1780.90    Multiple  advances  of  Agency 
funds  using  temporary  debt  Instruments. 

When  none  of  the  instruments 
described  in  §  1780.87  are  legally 
permissible  or  practical,  a  bond 
anticipation  note  or  similar  temporary 
debt  instnmient  may  be  used.  The  debt 
instrument  will  provide  for  multiple 
advances  of  Agency  funds  and  will  be 
for  the  full  amount  of  the  Agency  loan. 
The  instrument  will  be  prepared  by 
bond  counsel,  or  local  counsel  if  bond 
counsel  is  not  involved,  and  approved 
by  the  State  program  official  and  OCC. 
At  the  same  time  the  Agency  delivers 
the  last  advance,  the  borrower  will 
deliver  the  pennanent  bond  instrument 
and  the  canceled  temporary  instrument 
will  be  returned  to  the  borrower.  The 
approved  debt  instrument  will  show  at 
least  the  following: 

(a)  The  date  from  which  each  advance 
will  bear  interest; 

(b)  The  interest  rate  as  determined  by 
§1780.13; 
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(c)  A  payment  schedule  providing  for 
interest  on  outstanding  principal  at  least 
annually;  and 

(d)  A  maturity  date  which  shall  be  no 
earlier  than  the  anticipated  issuance 
date  of  the  permanent  instruments  and 
no  longer  than  the  40-year  statutory 
limit. 

§$1780.91-1780.93    [Reserved] 

S 1 780.94    Minimum  bond  specifications. 

The  provisions  of  this  section  are 
minimum  specifications  only  and  must 
be  followed  to  the  extent  legally 
permissible. 

(a)  Type  and  denominations.  Bond 
resolutions  or  ordinances  will  provide 
that  the  instnmients  be  either  a  bond 
representing  the  total  amount  of  the 
indebtedness  or  serial  bonds  in 
denominations  customarily  accepted  in 
municipal  finsmcing  (ordinarily  in 
multiples  of  not  less  than  $1,000). 
Single  bonds  may  provide  for 
repayment  of  principal  plus  interest  or 
amortized  installments.  Amortized 
installments  are  preferred  by  the 
Agency. 

(b)  Bond  registration.  Bonds  will 
contain  provisions  permitting  • 
registration  for  both  principal  and 
interest.  Bonds  purchased  by  the 
Agency  will  be  registered  in  the  name 
of  "United  States  of  America"  and  will 
remain  so  registered  at  all  times  while 
the  bonds  are  held  or  insured  by  the 
Government.  The  Agency  address  for 
registration  purposes  will  be  that  of  the 
Finance  Office. 

(c)  Size  and  quality.  Size  of  bonds  and 
coupons  should  conform  to  standard 
practice.  Paper  must  be  of  sufficient 
quality  to  prevent  deterioration  through 
ordinary  handling  over  the  life  of  the 
loan. 

(d)  Date  of  bond.  Bonds  will  normally 
be  dated  as  of  the  day  of  delivery. 
However,  the  borrower  may  use  another 
date  if  approved  by  the  Agency.  Loan 
closing  is  the  date  of  delivery  of  the 
bonds  or  the  date  of  delivery  of  the  first 
bond  when  utilizing  serial  bonds, 
regardless  of  the  date  of  delivery  of  the 
funds.  The  date  of  delivery  will  be 
stated  in  the  bond  if  different  from  the 
date  of  the  bond.  In  all  cases,  interest 
will  accrue  from  the  date  of  delivery  of 
the  funds. 

(e)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availability  and  be  in  accordance  with 
State  law. 

(1)  If  income  is  available  monthly, 
monthly  payments  are  recommended 
unless  precluded  by  State  law.  If  income 
is  available  quarterly  or  otherwise  more 
firequently  than  axmually,  payments 
must  be  scheduled  on  such  basis. 


However,  if  State  law  only  permits 
principal  plus  interest  (P&I)  type  bonds, 
annual  or  semiaimual  payments  will  be 
used. 

(2)  The  payment  schedule  will  be 
enumerated  in  the  evidence  of  debt,  or 
if  that  is  not  feasible,  in  a  supplemental 
agreement. 

(3)  If  feasible,  the  first  payment  will 
be  scheduled  one  full  month,  or  other 
period,  as  appropriate,  from  the  date  of 
loan  closing  or  any  deferment  period. 
Due  dates  falling  on  the  29th,  30th,  and 
31st  day  of  the  month  will  be  avoided. 
When  principal  payments  are  deferred, 
interest-only  payments  will  be 
scheduled  at  least  annually. 

(f)  Extra  payments.  Extra  payments 
are  derived  from  the  sale  of  basic  chattel 
or  real  estate  security,  refund  of  imused 
loan  funds,  cash  proceeds  of  property 
insurance  and  similar  actions  which 
reduce  the  value  of  basic  security.  At 
the  option  of  the  borrower,  regular 
facility  revenue  may  also  be  used  as 
extra  payments  when  regular  payments 
are  current.  Unless  otherwise 
established  in  the  note  or  bond,  extra 
payments  will  be  applied  as  follows: 

(1)  For  loans  with  amortized  debt 
instnmnents,  extra  payments  will  be 
applied  first  to  interest  accrued  to  the 
date  of  receipt  of  the  payment  and 
second  to  principal. 

(2)  For  loans  with  debt  instnmfients 
with  P&I  installments,  the  extra 
payment  will  be  applied  to  the  final 
unpaid  principal  installment. 

(3)  For  borrowers  with  more  than  one 
loan,  the  extra  payment  will  be  applied 
to  the  account  secured  by  the  lowest 
priority  of  lien  on  the  property  from 
which  the  extra  payments  was  obtained. 
Any  balance  will  be  applied  to  other 
Agency  loans  secured  by  the  property 
from  which  the  extra  payment  was 
obtained. 

(4)  For  assessment  bonds,  see 
paragraph  (k)  of  this  section. 

(g)  The  place  of  payments  on  bonds 
purchased  by  the  Agency  will  be 
determined  by  the  Agency. 

(h)  Redemptions.  Bonds  will  normally 
contain  customary  redemption 
provisions.  However,  no  premium  will 
be  charged  for  early  redemption  on  any 
bonds  held  by  the  Government. 

(i)  Additional  revenue  bonds.  Parity 
bonds  may  be  issued  to  complete  the 
project.  Otherwise,  parity  bonds  may 
not  be  issued  unless  acceptable 
documentation  is  provided  establishing 
that  net  revenues  for  the  fiscal  year 
following  the  year  in  which  such  bonds 
are  to  be  issued  will  be  at  least  120 
percent  of  the  average  annual  debt 
serviced  requirements  on  all  bonds 
outstanding,  including  the  newly-issued 
bonds.  For  purposes  of  this  section,  net 


revenues  are,  imless  otherwise  defined 
by  State  statute,  gross  revenues  less 
essential  operation  and  maintenance 
expenses.  This  limitation  may  be 
waived  or  modified  by  the  written 
consent  of  bondholders  representing  75 
percent  of  the  then-outstanding 
principal  indebtedness.  Jimior  and 
subordinate  bonds  may  be  issued  in 
accordance  with  the  loan  resolution. 

(j)  Precautions.  The  following  types  of 
provisions  in  debt  instruments  should 
be  avoided: 

(1)  Provisions  for  the  holder  to 
manually  post  each  payment  to  the 
instrument. 

(2)  Provisions  for  returning  the 
permanent  or  temporary  debt 
instrument  to  the  borrower  in  order  that 
it,  rather  than  the  Agency,  may  post  the 
date  and  amoimt  of  each  advance  or 
repayment  on  the  instrument. 

{3)  Provisions  that  amend  covenants 
contained  in  Forms  RD  1942-47  or  RD 
1942-9. 

(4)  Defeasance  provisions  in  loan  or 
bond  resolutions.  When  a  bond  issue  is 
defeased,  a  new  issue  is  sold  which 
supersedes  the  contractual  provisions  of 
the  prior  issue,  including  the 
refinancing  requirement  and  any  lien  on 
revenues.  Since  defeasance  in  effect 
precludes  the  Agency  from  requiring 
refinancing  before  the  final  maturity 
date,  it  represents  a  violation  of  the 
statutory  refinancing  requirement; 
therefore,  it  is  disallowed.  No  loan 
documents  shall  include  a  provision  of 
defeasance. 

(k)  Assessment  bonds.  When  security 
includes  special  assessment  to  be 
collected  over  the  life  of  the  loan,  the 
instrument  should  address  the  method 
of  applying  any  payments  made  before 
they  are  due.  It  may  be  desirable  for 
such  payments  to  be  distributed  over 
remaining  payments  due,  rather  than  to 
be  applied  in  accordance  with  normal 
procedures  governing  extra  payments, 
so  that  the  account  does  not  become 
delinquent. 

(1)  Multiple  debt  instruments.  The 
following  will  be  adhered  to  when 
preparing  debt  instruments: 

(1)  When  more  than  one  loan  type  is 
used  in  financing  a  project,  each  type  of 
loan  will  be  evidenced  by  a  separate 
debt  instrument  or  series  of  debt 
instruments; 

(2)  Loans  obligated  in  different  fiscal 
years  and  those  obligated  with  different 
terms  in  the  same  fiscal  year  will  be 
evidenced  by  separate  debt  instruments; 

(3)  Loans  obligated  for  the  same  loan 
type  in  the  same  fiscal  year  with  the 
same  term  may  be  combined  in  the  same 
debt  instrument; 

(4)  Loans  obligated  in  the  same  fiscal 
year  with  different  interest  rates  that 
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will  be  closed  at  the  same  interest  rate 
may  be  combined  in  the  same  debt 
instrument. 

§  1 780.95    Public  bidding  on  bonds. 

Bonds  offered  for  public  sale  shall  be 
offered  in  accordance  with  State  law 
and  in  such  a  manner  to  encourage 
public  bidding.  The  Agency  will  not 
submit  a  bid  at  the  advertised  sale 
unless  required  by  State  law,  nor  will 
reference  to  Agency's  rates  and  terms  be 
included.  If  no  acceptable  bid  is 
received,  the  Agency  will  negotiate  the 
purchase  of  the  bonds. 

s-   ^  '780.100    [Reserved] 

Part  1942,  Subpart  I  (Redesignated  as 
Part  1781  and  Revised] 

5.  Subpart  I  of  7  CFR  part  1942  is 
redesignated  as  7  CFR  part  1781  and  is 
revised  to  read  as  follows: 

PART  1781     RESOURCE 
CONSERVA-  ON  AND  DEVFLOPMENT 

I'RCDi  LOANS  4n:;  -^'A'!  ^5>-ED(WS) 

^OANS  AND  ADVAN'^ES 

1781.1  Purpose. 

1781.2  PoUcy. 

1781.3  AuthoriUes,  responsibilities,  and 
delegation  of  authority. 

1781.4  DefiniUons. 

1781.5  Eligibility. 

1781.6  Loan  purposes. 

1781.7  Loan  and  advance  limitations  and 
obligations  incurred  before  loan  closing. 

1781.8  Rates  and  terms — WS  loans  and  WS 
advances  and  RCD  loans. 

1781.9  Security,  feasibility,  evidence  of 
debt,  title  insurance,  and  other 
requirements. 

1781.10  IReservedl 

1781.11  Other  considerations. 

1781.12  Preapplication  and  appUcation 
processing. 

1781.13  IReservedl 

1 781 . 1 4  Planning,  options ,  and  appraisals. 

1781.15  Planning  and  performing 
development. 

1781.16  IReservedl 

1781.17  Docket  preparation  and  processing. 

1781.18  Feasibility. 

1781.19  Approval,  closing,  and 
cancellation. 

1781.20  Disbursement  of  WS  and  RCD  loan 
funds  and  WS  advance  funds. 

1781.21  Borrower  accounting  methods, 
management,  reporting,  and  audits. 

1781.22  Subsequent  loans. 

1781.23  Servicing. 

1781.24  State  supplements  and  availability 
of  bulletins,  instructions,  forms,  and 
memorandums. 

1781.25-1781.100    IReservedl 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 
U.S.C  1005. 

§1781.1    Purpose. 

This  part  prescribes  the  policies  and 
procedures  for  making: 


(a)  Watershed  (WS)  loans  and 
Watershed  (WS)  advances  for  works  of 
improvement  in  a  watershed  project; 
and 

(b)  Resource  Conservation  and 
Development  (RCD)  loans  for  measures 
or  projects  needed  to  implement  the 
RCD  area  plan  to  achieve  objectives  in 
an  RCD  area. 

§1781.2    Policy. 

(a)  Rural  Utilities  Service  (RUS),  is  an 
agency  of  the  United  States  Department 
of  Agriculture  established  pursuant  to 
section  232  of  the  Department  of 
Agricultiu^  Reorganization  Act  of  1994 
(Pub.  L.  103-354, 108  Stat.  3178), 
successor  to  the  Farmers's  Home 
Administration.  Natural  Resources 
Conservation  Service  (NRCS),  is  an 
agency  of  the  United  States  Department 
of  Agriculture  established  pursuant  to 
section  232  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354. 108  Stat.  3178), 
successor  to  the  Soil  Conservation 
Service.  RUS  will  make  WS  and  RCD 
loans  available  to  sponsoring  local 
public  bodies,  agencies,  and  nonprofit 
organizations  to  assist  them  in  obtaining 
the  local  cost  of  WS  works  of 
improvement  and  RCD  measures.  Any 
processing  or  servicing  activity 
conducted  pursuant  to  this  part 
involving  authorized  assistance  to  RUS 
employees,  members  of  their  families, 
known  close  relatives,  or  business  or 
close  personal  associates,  is  subject  to 
the  provisions  of  subpart  D  of  Part  1900 
of  this  title.  Applicants  for  this 
assistance  are  required  to  identify  any 
known  relationship  or  association  with 
an  RUS  employee.  RUS  will  assist  the 
local  sponsors  and  the  NRCS  in  making 
loans  from  NRCS  construction  funds  as 
WS  advances  when  needed  for  the 
development  of  futiue  water  supplies  or 
for  site  preservation. 

(b)  Rural  Development  State  and  local 
offices  will  administer  these  programs 
on  behalf  of  RUS  and  will  coordinate 
application  processing  with  the  NRCS 
and  other  appropriate  State  and  Federal 
agencies. 

§  1781.3    Authorities,  responsibilities  and 
delegation  of  authority. 

(a)  NRCS  provides  technical  and 
financial  assistance  to  sponsoring  local 
organizations  for  developing  WS  and 
RCD  area  plans  and  for  individual  RCD 
measures  or  projects  and  watershed 
works  of  improvement.  The  watershed 
work  plan  for  developing,  operating, 
and  maintaining  watershed  works  of 
improvement  must  be  agreed  upon  by 
sponsoring  local  organizations  and 
NRCS.  When  approved,  it  is  the  basis 
for  extending  technical  and  cost  sharing 


assistance  from  watershed  funds.  The 
RCD  area  plan  is  prepared  for  the 
development  of  the  RCD  area  by 
sponsoring  local  organizations  with 
assistance  from  NRCS  and  other 
agencies,  endorsed  by  the  Governor  or 
by  the  agency  designated  by  the 
Governor,  and  accepted  by  the  Secretary 
of  Agriculture  or  his  delegate.  It 
includes  objectives,  plaimed  courses  of 
action,  and  RCD  measures  or  projects  to 
be  developed.  It  is  amended  as 
necessary  to  include  continuing 
activities  and  needs  in  the  RCD  area. 

(b)  RUS  receives  and  processes 
applications  for  WS  loans  and  NRCS 
WS  advances  and  RCD  loans  and  makes 
and  services  such  loan  and  advances. 
WS  loans  are  made  by  RUS  from  either 
Public  Law  534  (78th  Cong.)  funds 
authorized  in  the  Flood  Control  Act  of 
1944  (33  U.S.C.  701  et  seq.)  or  Public 
Law  566  (83rd  Cong.)  funds  authorized 
in  the  Watershed  Protection  and  Flood 
Prevention  Act  of  1954  (68  Stat.  666)  to 
cover  a  part  or  all  of  the  local  cost  for 

a  watershed  work  of  improvement. 

(c)  WS  loans  and  WS  advances  may 
be  made  to  project  sponsors  in 
watershed  project  areas  for  which: 

(1)  A  watershed  work  plan  has  been 
approved  administratively  or  by 
resolutions  adopted  by  the  Committee 
on  Agriculture  and  Forestry  of  the 
Senate  and  by  the  Committee  on 
Agriculture  of  the  House  of 
Representatives;  and 

(2)  Federal  assistance  has  been 
authorized  for  the  installation  of  works 
of  improvement  by  the  Administrator  of 
NRCS. 

(d)  RCD  loans  may  be  made  in  areas 
authorized  for  RCD  program  assistance 
by  the  Secretary  of  Agriculture  and  for 
which  an  RCD  plan  design  or  area  plan 
has  been  accepted  by  the  State  NRCS 
Conservationist. 

(e)  Delegation  of  authority.  The  Rural 
Development  State  Director  is 
authorized  to  approve  WS  and  RCD 
loans  subject  to  limitations  in  RUS  Staff 
Instruction  1780-1  and  conditions  of 
this  part.  The  Rural  Development  State 
Director  is  authorized  to  relegate 
authority  in  acccrdance  with  this  part  to 
the  Chief,  Commimity  Programs;  or 
other  members  of  the  State  Office  staff. 

(f)  NRCS  is  responsible  for  providing 
technical  and  fmancial  assistance  to 
sponsoring  local  organizations  for 
planning  and  developing  WS  and  RCD 
areas.  This  includes  development  of  WS 
and  RCD  plans  and  WS  works  of 
improvement  and  RCD  measures  or 
projects. 

(g)  RUS  is  responsible  for  making  and 
servicing  WS  loans  and  advances  and 
RCD  loans. 
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(h)  The  NRCS-RUS  Agreements  in 
RUS  Bulletin's  1781  and  1781-2  include 
further  responsibilities  and  functions  of 
NRCS  and  RUS  in  WS  and  RCD  areas. 

§176'  4     :3efinitions. 

(a)  Watershed  (WS)  project.  An 
authorized  area  in  which  watershed 
assistance  from  NRCS  and  other  U.S. 
Department  of  Agricultiue  (USDA) 
agencies  including  WS  loans  and 
advances  may  be  provided.  Watershed 
assistance  is  provided  in  two  types  of 
watershed  projects  identified  by  the 
Public  Law  imder  which  they  are 
authorized. 

(1)  Public  Law-534  Watershed.  One  of 
the  1 1  watersheds  authorized  by 
Congress  in  the  Flood  Control  Act  of 
1944  (33  U.S.C.  701  et  seq.).  Public  Law 
78-534  as  amended. 

(2)  Public  Law-566  Watershed.  A 
small  watershed  of  not  more  than 
250,000  acres  authorized  in  accordance 
with  the  Watershed  Protection  and 
Flood  Prevention  Act,  August  4, 1954, 
Public  Law  83-566  as  amended. 

(b)  Resource  Conservation  and 
Development  (RCD)  area.  An  area  in 
which  RCD  program  assistance  firom 
NRCS  and  other  USDA  agencies  has 
been  authorized.  It  usually  includes  all 
or  part  of  more  than  one  county  and 
may  be  coterminous  with  substate 
plaiming  and  development  areas.  RCD 
loans  are  authorized  under  Section  32  of 
Title  III  of  the  Bankhead-Jones  Farm 
Tenant  Act  (7  U.S.C.  1011). 

(c)  Watershed  plan.  A  plan  agreed 
upon  by  sponsoring  local  organizations 
and  the  NRCS  for  developing,  operating, 
and  maintaining  watershed  works  of 
improvement. 

(d)  RC&D  measure  plan.  A  plan 
document  for  a  land  area,  directly 
controlled  or  under  the  jiu-isdiction  of 
the  sponsoring  public  bodies  or  public 
nonprofit  organization.  It  involves  one 
of  the  measure  purposes  eligible  for 
RC&D  cost  sharing  assistance.  The 
document  sets  forth  what  will  be  done, 
how,  when  and  by  whom,  and  involves 
RC&D  technical  and/or  financial 
assistance. 

(e)  RCD  area  plan.  A  plan  prepared  by 
sponsoring  local  organizations  with 
assistance  from  NRCS  and  other 
agencies  for  the  development  of  the  RCD 
area  which  has  been  endorsed  by  the 
Governor  or  his  designated  agency  and 
accepted  by  the  Secretary  of  Agriculture 
or  his  delegate.  It  includes  objectives, 
plaimed  courses  of  action,  and  RCD 
measures  to  be  developed.  It  is  amended 
as  necessary  to  include  continuing 
activities  and  needs  in  the  RCD  area. 

(0  Watershed  works  of  improvement. 
Structural,  nonstructural,  and  land 
treatment  measures  included  in  a 


watershed  plan  which  are  to  be  installed 
in  a  watershed  project. 

(g)  RCD  measure  or  project.  An 
activity  or  development  indicated  in  the 
RCD  area  plan  as  being  needed  to 
achieve  RCD  area  goals  and  objectives. 

(h)  Cost  sharing.  The  WS  and  RCD 
legislative  authorities  provide  for 
sharing  certain  costs  of  installing  WS 
works  of  improvement  or  RCD  measiures 
by  the  Federal  Government  and  by 
sponsoring  local  organizations.  Federal 
cost  sharing  from  WS  and  RCD  funds  is 
provided  by  NRCS  for  certain  WS  works 
of  improvement  and  RCD  measures. 
Information  on  amounts,  purposes,  and 
procedures  for  cost  sharing  is  available 
from  the  NRCS. 

(i)  Local  cost.  The  part  of  the  cost  of 
a  WS  work  of  improvement  or  a  RCD 
measure  or  project  that  is  to  be  paid  by 
a  sponsoring  local  organization. 

(j)  Public  agency  or  public  body.  A 
State  agency  or  department  or 
instrumentality,  county,  municipality  or 
other  political  subdivision  or 
instrumentality  of  a  State  or  agencies  or 
districts  created  by  or  pursuant  to  State 
law  for  making  improvements  of  a 
public  natiue  or  providing  public 
services  such  as  soil  and  water 
conservation  districts,  irrigation 
districts,  drainage  districts,  flood 
prevention  and  control  districts,  school 
districts,  other  special  purpose  districts, 
municipal  corporations  or  similar 
governmental  units. 

(k)  Non-profit  corporation.  Mutual 
and  other  irrigation,  water  users,  water 
supply,  drainage,  or  waste  disposal 
companies  or  associations,  ditch 
companies,  grazing,  recreation  and 
forestry  associations  and  similar 
associations  and  organizations  generally 
designated  as  private  corporations 
operating  on  a  non-profit  basis.  They 
may  be  organized  and  chartered  imder 
special  law,  general  nonproHt 
corporation  law,  or  general  profit 
corporation  law,  if  operated  on  a 
nonprofit  basis  under  adequate  charter, 
bylaw,  mortgage  or  supplementary 
agreement  provisions  which  will  assure 
continued  operation  in  that  manner. 

(1)  Sponsoring  local  organization.  A 
local  public  agency  or  body  or  a  local 
nonprofit  corporation  having  authority 
under  State  law  to  plan,  develop, 
maintain  and  operate  WS  works  of 
improvement  or  RCD  measures  or 
projects  included  in  a  WS  or  RCD  area 
plan.  The  name  of  the  sponsoring  local 
organization  must  be  included  in  the 
plan  and  sponsorship  must  be 
evidenced  by  execution  of  the  plan. 

(m)  Watershed  loan.  A  loan  made  by 
RUS  from  watershed  funds  to  a 
sponsoring  local  organization  to  develop 
a  WS  work  of  improvement. 


(n)  ni..u  loan  -•\  loan  made  by  RUS 
from  RCD  funds  to  a  local  sponsoring 
organization  to  develop  a  RCD  measure 
or  project.  RCD  loans  are  made  from 
RCD  funds  to  enable  sponsoring  local 
organizations  to  provide  a  part  or  all  of 
the  local  share  of  cost  for  an  RCD 
measure. 

(0)  Watershed  advance.  A  loan  made 
from  NRCS  watershed  construction 
funds  to  develop  a  future  water  supply 
or  for  the  preservation  of  a  site  for  a 
work  of  improvement  authorized  in  a 
watershed  plan. 

(p)  Future  water  supply.  Water  storage 
capacity  in  a  reservoir  with  related 
facilities  for  release  or  withdrawal  of 
water  to  meet  future  needs  for 
mimicipal  or  industrial  use. 

(q)  Preservation  of  sites.  Acquisition 
to  assure  their  availability  for  plaxmed 
developments.  Land,  easements,  or 
rights-of-way  essential  to  preserve  sites 
for  watershed  works  of  improvement  or 
RCD  measures. 

(r)  Processing  office.  Means  the  office 
designated  by  the  Rural  Development 
State  Director  to  accept  and  process 
applications  for  WS  and  RCD  loans  and 
advances. 

§1781.5    Eligibility. 

To  be  eligible  for  a  WS  loan,  WS 
advance,  or  an  RCD  loan,  the  sponsoring 
local  organization  must  meet  the 
following  requirements  as  applicable. 
Questions  on  eligibility  will  be  referred 
to  the  Regional  Attorney,  OGC  for  legal 
advise  prior  to  development  of  a  loan 
docket. 

(a)  Be  named  in  the  WS  or  RCD  plan 
as  a  sponsor  of  the  development  to  be 
financed. 

(b)  Be  legally  organized  and 
established  in  the  WS  or  RCD  area  v^th 
legal  authority,  responsibility  and 
capability  to  develop  and  operate  the 
facility  for  which  assistance  is 
requested. 

(c)  Have  authority  under  and  comply 
with  Federal,  State  and  local  laws  on 
such  matters  as: 

(1)  Organizing,  installing,  operating, 
and  maintaining  proposed  WS  works  of 
improvement  or  RCD  measures  or 
projects. 

(2)  Borrowing  money,  giving  security, 
levying  taxes,  making  assessments  or 
raising  revenues  for  operation  and 
maintenance  of  the  facility  and 
repayment  of  loans. 

(3)  Land  use  zoning. 

(4)  Acquiring  necessary  property, 
lands,  and  rights. 

(5)  Obtaining  approval  of  construction 
plans  and  sp>ecifications  by  appropriate 
Federal,  State,  and  local  agencies  and 
construction  facilities. 
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(6)  Health  and  sanitation  standards, 
water  pollution  control,  and 
environmental  regulations. 

(7)  Design  and  installation  standards. 

(8)  Public  service  conunission  or 
similar  State  public  body  rules  and 
regulations. 

(d)  Be  financially  sound  and  capable 
of  providing  service  essential  to  the 
rural  development  needs  of  the  area. 

(e)  If  it  is  a  nonprofit  corporation. 

(1)  Membership  should  be  broadly 
based  and  representative  of  the  area 
benefiting  from  the  facility.  Membership 
on  the  governing  board  of  the 
corporation  will  be  limited  to  those 
living  in  the  area  to  be  benefited  unless 
for  justifiable  reasons  the  Rural 
Development  State  Director  gives  prior 
approval  for  other  than  local  residents 
to  serve  on  the  board  of  directors. 

(2)  The  corporation  must  propose  a 
facility  which  will  primarily  serve  or 
generate  other  substantial,  tangible 
benefits  for  farmers  and  other  residents 
of  the  area.  In  the  case  of  a  recreational 
development  at  least  two-thirds  of  the 
membership  must  be  farmers  and  other 
residing  in  the  area. 

(3)  Nonprofit  corporations  will  not  be 
formed  to  serve  an  area  which  could  be 
served  by  a  public  agency  which  has 
adequate  authority  to  provide  the 
needed  service  unless  prior  approval  of 
the  National  Office  is  obtained. 

§  1 781 .6    Loan  purposes. 

(a)  WS  and  RCD  loans.  WS  and  RCD 
loans  may  be  used  for: 

(1)  Water  development,  storage, 
treatment  and  conveyance  to  farms  for 
irrigation  and  other  farm  use,  including 
farmstead,  livestock,  orchard,  and  crop 
spraying. 

(2)  Drainage  systems  and  facilities  in 
farm  areas  to  sustain  agricultural 
production  or  protect  farmers  and  rural 
residents  &om  water  damage. 

(3)  Agricultural  water  management 
practices  for  annual  streamflow 
stabilization,  recharging  ground  water 
reservoirs,  and  conserving  water 
supplies  by  management  and  control  of 
vegetation  along  waterways  and  in 
drainage  basins. 

(4)  Soil  conservation  and  water 
control  bcilities  such  as  dikes,  terraces, 
detention  reservoirs,  stream  channels, 
ditches,  and  other  special  land 
treatment  and  stabilization  measures 
needed  to  protect  farms  and  rural 
residents  from  water  damage,  provided 
such  facilities  cannot  be  installed  or 
improved  under,  or  will  not  conflict 
with,  other  public  programs  such  as 
those  administered  by  the  Corps  of 
Engineers. 

(5)  Special  treatment  measures  or 
equipment  primarily,  though  not 


exclusively,  for  flood  prevention  such 
as: 

(i)  Facilities  and  equipment  for  fire 
prevention  and  control. 

(ii)  Tree  planting  and  establishment  of 
other  vegetative  cover  for  stabilizing 
critical  runoff  and  sediment-producing 
areas. 

(iii)  Structiiral  and  vegetative 
measures  to  stabilize  stream  channels 
and  gullies. 

(iv)  Basic  farm  conservation  practices 
to  control  runoff,  erosion,  and 
sedimentation. 

(6)  Installing,  repairing,  and 
improving  water  storage  facilities, 
including  outlets  for  immediate  and 
future  domestic,  municipal  and 
industrial  water  supply  and  water 
quality  management,  and  conveying 
water  to  treatment  facilities  or 
distribution  systems.  When  payment  of 
loans  for  such  facilities  are  primarily 
dependent  upon  revenues  from  use  of 
water  stored  the  loan  approval  official 
must  determine  the  adequacy  of  facility 
for  use  of  the  water  before  a  loan  is 
closed. 

(7)  Public  water  based  recreation  and 
fish  and  wildlife  developer  loans  will 
only  be  made  to  public  bodies  for  the 
local  share  of  cost  for  such 
developments  for  which  NRCS  is 
providing  technical  or  financial 
assistance  from  WS  or  RCD  funds.  Loans 
will  not  be  made  for  developments 
larger  or  more  elaborate  than  that  which 
is  included  in  the  WS  or  RCD  plan. 
Loans  may  include  funds  for: 

(i)  Construction  of  necessary  water 
resource  improvements  such  as  storage 
capacity  in  multipurpose  and  single 
purpose  reservoirs,  water  level  control 
structures  in  reservoirs  and  streams,  and 
stream  channel  improvements  necessary 
for  the  development  of  the  facilities. 
This  may  include  practices  for 
improvement  of  fish  and  wildlife  habitat 
and  environment  and  related  areas  and 
facilities  for  proper  protection  and 
management  of  the  development. 

(ii)  Essential  developments, 
improvements,  equipment  and  facilities 
for  access,  public  health  and  safety,  and 
efficient  operation  management  and 
maintenance;  such  as  energy  utilities, 
water  supply  and  waste  disposal 
systems,  maintenance  buildings,  fences, 
cattle  guards,  roads  and  trails,  parking, 
picnicking,  camping,  beaches, 
playgrounds,  and  related  shelters  and 
equipment. 

(iii)  Special  areas  and  structures  such 
as  forest  and  other  vegetative  cover, 
marshes,  pits,  shelters  and  fish  ladders 
to  provide  protected  natural  spawning, 
breeding,  nesting,  and  feeding  for  fish 
and  wildlife. 


(8)  Soil  and  Water  Management  fur 
Agricultiue-Related  Pollutant  Control. 
Measures  to  reduce  agriculture-related 
pollutants  that  adversely  affect  the 
community  and  the  general  public. 
Measures  may  include,  but  are  not 
limited  to,  holding  ponds,  debris  basins, 
diversions,  terraces,  and  conunimity 
distribution  systems. 

(9)  Acquiring  fee  simple  title  to  lands 
or  perpetual  easements,  or  rights-of-way 
for  sites  for  works  of  improvement  or 
project  measures  and  related  costs  for 
removal,  relocation,  or  replacement  of 
existing  improvements  including 
relocation  payments  for  displaced 
persons,  business  enterprises  and 
facilities,  and  other  related  purposes. 
Funds  for  land  acquisition  will  be 
limited  to  costs  necessary  for  WS  works 
of  improvement  or  RCD  measures.  Final 
construction  plans  will  indicate 
minimum  essential  lands  and  rights-of- 
way  to  be  acquired.  In  some  cases, 
sponsoring  local  organizations  may 
need  to  acquire  lands  in  excess  of  actual 
needs  when  it  is  expedient  for  planned 
development.  If  the  Rural  Development 
State  Director  determines  that  the 
acquisition  of  excess  land  is  necessary 
or  expedient  for  the  orderly 
development  of  a  WS  works  of 
improvement,  or  RCD  measure,  he  may 
authorize  the  action  subject  to  the 
following  conditions: 

(i)  The  applicant  must  agree  to  sell 
excess  land  as  soon  as  practicable  and 
apply  the  proceeds,  together  with  any 
income  from  excess  land,  on  the  debt  to 
RUS. 

(ii)  The  applicant  must  furnish  legal 
evidence  of  authority  to  acquire 
additional  land  and  dispose  of  it  as 
agreed. 

(iii)  Evidence  must  be  provided  to 
justify  acquisition  of  additional  land. 

(iv)  Easements  for  land  or  water 
resource  protection  structures  must  be 
perpetual  and  must  not  include  clauses 
that  terminate  the  easement  with  the 
dissolution  or  abandonment  of  the 
applicant  organization.  Loan  funds  will 
not  be  used  for  an  easement  that 
deviates  in  any  way  from  that  provided 
in  the  standard  NRCS  form  unless 
modifications  of  it  are  approved  by  both 
NRCS  and  RUS. 

(10)  Acquisition  of  water  supply  or 
water  right  by  purchase  or  by 
appropriation  under  local,  State,  and 
Federal  laws.  The  loan  may  include 
funds  for  the  purchase  of  land  on  which 
the  water  supply  or  water  right  is 
presently  being  used  when: 

(i)  The  water  supply  or  water  right 
cannot  be  purchased  without  the  land; 
and 

(ii)  The  value  of  the  land  is  not  the 
major  portion  of  the  cost;  and 
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(iii)  Any  excess  land  thus  acquired 
will  be  sold  as  soon  as  possible  and  the 
proceeds  applied  on  the  loan. 

(11)  Purchase  of  equipment  and 
machinery  necessary  for  development 
and  operation  of  planned  WS  works  of 
improvement  or  RCD  measures  or 
projects  including: 

(i)  Special-purpose  equipment. 
Purchase  or  rent  special-purpose 
equipment  to  install  or  maintain  any 
community  facility  in  categories  in 
paragraph  (a){ll)  of  this  section  or  to 
establish  tin  farms  soil  and  water 
conservaLon  measures  such  as  terraces, 
ponds,  land  leveling  for  irrigation  or 
drainage,  subsoiling,  seeding,  tree 
planting,  and  removal  of  brush, 
scattered  trees,  and  stumps,  provided: 

(A)  Such  equipment  is  not  otherwise 
available  when  needed. 

(B)  There  is  sufficient  need  and  local 
demand  to  justify  ownership  or  rental. 

(C)  Rates  to  be  charged  include, 
among  other  things,  an  allowance  for 
depreciation,  obsolescence,  and 
replacement  based  upon  the 
recommendations  of  the  equipment 
manufacturer  or  the  experience  of 
contractors  engaged  in  providinjfe 
services  for  similar  types  of  work. 

(ii)  Forestry  equipment  and  services. 
Purchase  or  rent  basic  special-purpose 
equipment,  facilities,  certain  land  or 
land  rights,  and  supplies  needed  for 
furnishing  services  for  the 
establishment,  improvement,  protection, 
and  harvesting  of  timber  (not 
processing)  suitable  for  lumber,  pulp, 
poles  or  posts;  providing  that  the  forest 
program  and  forest  practices  benefiting 
firom  such  services  are  in  accordance 
with  approved  conservation  practices 
for  the  development,  use,  and  control  of 
water  resources  on  farms  and  in  forests. 
Special- purpose  equipment  may  include 
such  items  as  tractors,  bull  dozers, 
plows,  planters,  trucks,  loaders,  fire- 
fighting  equipment,  and  sprayers. 
Facilities  may  include  such  items  as 
ponds  and  reservoirs,  pipelines, 
buildings  for  storage  of  equipment  and 
supplies,  nurseries,  access  roads,  fire 
lanes,  and  lookout  towers.  Supplies  may 
include  such  things  as  seed,  seedlings, 
fertilizers,  fencing,  and  pesticides.  Land 
or  land-rights  acquisition  will  be  limited 
to  that  necessary  for  sites  for  facilities 
listed  above  which  are  direcUy  related 
to  the  forestry  program.  Loans  for  these 
purposes  may  be  made  only  when  the 
equipment,  supplies,  and  facilities  to  be 
provided: 

(A)  Al^  not  readily  available  when 
needed. 

(B)  Will  be  justified  by  local  need  and 
demand. 

(C)  Will  be  available  to  users  at  rates 
sufficient  to  cover  loan  amortization, 


obsolescence,  replacement,  operation, 
and  cost  of  supplies. 

(D)  Will  more  efficiently  serve  the 
group  through  cooperative  effort. 

(12)  Refinancing  debt  obligations  of 
the  sponsoring  local  organization  that 
were  incurred  before  application  for  a 
WS  or  RCD  loan  when  that  is  not  the 
primary  purpose  of  the  loan  and: 

(i)  The  debt  being  refinanced  was  for 
works  of  improvement  or  measures  for 
which  loan  funds  could  be  used;  and 

(ii)  The  debt  is  a  valid  obligation  of 
the  sponsor;  and 

(iii)  Creditors  will  not  modify 
payment  terms  on  existing  debts,  and 
the  organization  cannot  pay  existing 
debts  and  a  loan  from  RUS  over  the 
same  period  of  time;  and 

(iv)  Long-term  debts  will  not  be 
refinanced  unless  necessary  to  provide 
a  sound  basis  for  the  loan  or  WS 
advance  and  concurrence  is  obtained 
from  the  National  Office. 

(13)  If  repayment  is  based  on 
revenues,  loan  funds  (not  WS  advances) 
can  be  used  for  payment  of  interest 
installments  until  the  facility  is 
generating  enough  revenue  to  make 
accrued  interest  payments.  Loan  funds 
for  interest  payments  will  not  exceed 
the  estimated  amount  that  will  accrue  to 
the  end  of  the  third  full  calendar  year 
after  loan  closing  without  prior  approval 
firom  the  National  Office. 

(14)  Relocation  payment  to  displaced 
persons,  businesses,  and  farm 
operations  and  for  relocation  assistance 
advisory  services  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (Public  Law  91-646,  84  Stat. 
1894),  the  Regulations  issued  by  the 
Secretary  of  Agriculture  under  the  Act 
(7  CFR  part  21),  and  the  Memorandum 
of  Understanding  Between  NRCS  and 
RUS. 

(15)  Services  of  engineers,  architects, 
attorneys,  auditors,  construction 
foremen,  managers,  clerks,  and  others 
for  organizing,  planning,  surveying, 
supervising,  analyzing,  developing, 
operating,  managing,  and  accounting  for 
activities  related  to  loan  processing  and 
closing  and  development  for  which  the 
loan  is  made. 

(16)  Buildings,  fences,  roads,  utilities, 
facilities,  and  relocation: 

(i)  To  construct  buildings  of  modest 
design  essential  for  the  operation  and 
maintenance  of  the  works  of 
improvement  or  measure. 

(ii)  To  provide  support  facilities  and 
utilities  such  as  gas.  electricity,  water, 
sewer,  and  waste  disposal. 

(iii)  To  build  or  relocate  roads, 
bridges,  utilities,  fences,  and  other 
improvements  when  necessary  to 
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acquire  rights-of-ways  or  to  construct  or 
operate  the  facility. 

(17)  Services  and  fees.  To  pay  costs 
for  services  for  any  purposes  listed 
under  this  section  such  as: 

(i)  Fees  or  other  legal  expenses  for 
establishing  a  water  right  through 
appropriation,  agreement,  permit,  or 
court  decree. 

(ii)  Purchase  of  water  stock  or 
membership  in  an  incorporated  water 
users'  association  to  acquire  a  water 
sur 


iii)  Costs  of  labor,  technical  or 
professional  services,  and  fees  to  be 
incurred  in  obtaining  the  loan  and  in 
planning  and  completing  the  facilities 
or  services  to  be  financed  with  loan 
funds. 

(iv)  Services  such  as  those  listed  in 
paragraph  (a)  (16)  of  this  section. 

(b)  RCD  loans.  Purposes  for  which 
RCD  loans  may  be  made  in  addition  to 
those  included  in  paragraph  (a)  of  this 
section  are: 

(1)  Solid  waste  management.  Lands, 
equipment  and  facilities  to  collect, 
transport,  and  dispose  of  solid  waste  in 
sanitary  landfills  for  which  NRCS  is 
providing  technical  assistance. 

(2)  Shifts-in-land  use.  Lands  for  uses 
such  as  grazing,  forestry,  wildlife, 
natural  areas  and  parks,  greenbelts,  and 
other  open  spaces. 

(3)  Purchase  existing  facilities. 
Purchase  existing  facilities  for  shift-in- 
land use.  soil  and  water  development, 
conservation,  control  and  use  when  it  is 
determined  that  purchase  is  necessary 
to  provide  efficient  service  through  a 
facility  owned  and  operated  by  a  public 
agency  (or  a  nonprofit  corporation  in  a 
rural  area),  or  the  owner  is  either 
unwilling  or  unable  to  make 
improvements,  enlargement,  or 
extensions  needed  to  provide  significant 
additional  or  improved  service  for 
present  users  or  for  a  new  group  of  users 
at  reasonable  rates. 

(c)  NRCS  watershed  advances.  NRCS 
watershed  advances  are  loans  that  may 
be  made  from  NRCS  construction  funds 
for  the  following  purposes  included  in 
a  watershed  work  plan  agreement: 

(1)  To  pay  construction  costs 
including  cost  of  engineering  and 
related  services  for  increasing  reservoir 
capacity  (including  intake  and  outlet 
structures)  for  a  future  water  supply  for 
municipal,  domestic,  industrial,  or 
agricultural  uses. 

(2)  To  preserve  sites  for  authorized 
watershed  works  of  improvement  by 
acquiring  land,  easements,  and  rights-of- 
ways  or  other  property  rights. 

§1781.7    Loan  and  advance  limttations  and 
obligations  Incurred  tiefore  loan  closing. 

(a)  WS  and  RCD  loan  limitations.  (1) 
Loans  will  not  be  used  for 
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(i)  Land  treauneiii  nicdsures  ou 
individual  farms  except  as  provided  in 
§1781.6(a)(5)(iv). 

(ii)  Buildings  and  facilities  to  be  used 
for  lodging,  dining  or  entertainment 
purposes. 

(iii)  Building  industrial  parks  or 
constructing  facilities  in  them,  or 
establishing  private  industrial  or 
commercial  enterprises,  or  purchasing 
land  to  be  used  primarily  for  industrial 
purposes. 

(iv)  Paying  costs  allocated  to 
structural  measures  for  flood 
prevention. 

(v)  Facilities  for  the  production  and 
harvesting  of  fish  and  wildlife  such  as 
hatcheries,  rearing  ponds,  and  related 
facilities  other  than  those  under  natural 
conditions. 

(vi)  Facilities  primary  for  treatment 
and  distribution  of  water  or  for 
sewerage,  collection  and  treatment  for 
domestic  or  industrial  use  or  for 
municipal  or  community  systems. 

(vii)  Electric  generating,  transmission, 
and  distribution  facilities,  except  when 
provided  as  part  of  the  minimum  basic 
facilities  for  recreation  and  fish  and 
wildlife  developments  authorized  in 
§  1781.6(a)(7). 

(viii)  Storm  and  sanitary  sewers  and 
solid  waste  disposal  facilities  other  than 
authorized  in  §  1781.6(b)(1). 

(ix)  Payment  for  a  tract  of  land, 
easements,  or  rights-of-ways  on  which 
NRCS  will  share  the  cost  if  the  amount 
to  be  paid  with  loan  funds  exceeds  the 
difference  between  the  NRCS  share  and 
the  value  on  which  the  MRCS  share  is 
based. 

(x)  Purchasing  tracts  of  land  primarily 
for  later  resale  to  private  developers  or 
individuals  for  agricultural  or 
nonagricultural  use. 

(xii)  Buildings  for  residential, 
commercial,  or  industrial,  use. 

(xiii)  Developments  on  private 
property  primarily  for  the  benefit  of  the 
individual  property  owner. 

(xiv)  Payment  of  that  part  of  the  cost 
of  facilities,  improvements,  and 
practicaa  that  could  be  earned  by 
participation  in  agricultural 
conservation  programs  unless  such  cost 
cannot  be  covered  by  purchase  orders  or 
assignments  to  material  suppliers  or 
contractors.  If  a  loan  is  made  for  such 
purposes  for  which  practice  or  cost 
share  payments  exceed  $500,  RUS  will 
obtain  an  assignment  on  such  payments 
to  be  paid  on  the  loan. 

(xv)  Primarily  for  water  and  sewage 
treatment  plants  and  distribution 
systems. 

(xvi)  Drainage  facilities  primarily  for 
the  benefit  of  other  than  rural  areas. 

(xvii)  Any  single  RCD  measure  that 
requires  a  loan  of  more  than  $500,000. 


txviuj  ine  loiai  amouni  oi  priiu:ipdi 
outstanding  for  all  WS  loans  made  for 
one  or  more  watershed  works  of 
improvement  in  a  single  watershed 
project,  whether  made  to  one  or  more 
sponsoring  organizations,  will  not 
exceed  $10,000,000. 

(b)  Watershed  advance  limitations.  (1) 
A  WS  advance  for  future  water  supply 
will  not  be  used  for  acquiring  property 
rights  including  lands,  easements,  and 
rights-of-way;  water  rights; 
administration  of  contracts;  storage 
capacity  for  immediate  municipal  use; 
pipelines  from  the  reservoir  to  place  of 
use;  or  for  other  uses  such  as  irrigation, 
fish  and  wildlife,  and  recreation. 

(2)  A  WS  advance  for  increasing 
reservoir  capacity  for  future  water 
supply  will  not  exceed  30  percent  of  the 
total  installation  cost  of  one  structxire. 

(3)  A  WS  advance  for  site  preservation 
will  not  exceed  that  determined 
necessary  by  NRCS  except  to  purchase 
land  in  excess  of  actual  needs  in 
accordance  with  the  provisions  of 

§  1781.6(a)(7). 

(4)  Before  a  project  agreement  is 
entered  into,  there  must  be  satisfactory 
evidence  that  the  borrower  will  develop 
the  site  to  be  acquired  or  will  use  the 
future  water  supply  and  that  revenue 
will  be  sufficient  to  meet  all  scheduled 
installments. 

(c)  Obligations  incurred  before  loan 
closing.  (1)  WS  loans,  WS  advances,  and 
RCD  loans  may  be  used  for  payment  of 
obligations  incurred  before  loan  closing 
when  the  Rural  Development  State 
Director  determines  that: 

(i)  The  obligations  incurred  are 
necessary  for  planned  developments; 
and 

(ii)  The  obligations  are  incurred  for 
authorized  loan  purposes;  and 

(iii)  Contracts  ana  construction  plans 
meet  RUS  and  NRCS  standards;  and 

(iv)  The  applicant  has  legal  authority 
to  incur  the  obligations  at  the  time 
proposed;  and 

(v)  The  Rural  Development  State 
Director  authorizes  such  action  in  a 
letter  to  the  applicant. 

(2)  The  Rural  Development  State 
Director's  letter  will  specifically  state 
that  the  permission  is  granted  on  the 
condition  that  RUS  is  not  committed  to 
make  a  loan  and  assumes  no 
responsibility  for  any  obligation 
incurred  by  the  applicant  because  of  the 
permission  granted  and  that  the  loan 
will  be  closed  subject  to  compliance 
with  agency  regulations  including 
closing  instructions  of  the  Regional 
Attorney  Office  of  the  General  Counsel. 

§  1 781 .8     Rates  and  terms — WS  loans  and 
WS  advances  and  RCD  loans. 

(a)  Interest  rates.  The  interest  rate  for 
WS  loans,  WS  advances  and  RCD  loans 


will  L)K  ai  d  raie  not  to  exceed  the 
current  market  yield  for  outstanding 
municipal  obligations  with  remaining 
periods  to  maturity  comparable  to  the 
average  matiuity  for  the  loan,  adjusted 
to  the  nearest  1/8  of  1  percent. 

(1)  For  loans,  unless  otherwise 
required  by  State  law,  interest  will 
accrue  &om  date  of  check  delivery 
where  Form  RD  440-22,  "Promissory 
Note  (Association  Organization),"  is 
used.  Where  bonds  are  used  interest 
will  accrue  from  the  applicable  dates 
recorded  on  the  bonds.  Where  multiple 
loan  disbursements  are  used  interest 
will  accrue  from  date  of  check. 

(2)  Interest  on  an  advance  for  future 
water  supply  will  begin  as  required  by 
State  law,  when  water  is  first  used  from 
the  future  water  storage  capacity 
installed  with  advance,  or  ten  years 
from  the  scheduled  date  of  the 
completion  of  the  facility,  whichever 
date  is  the  earlier. 

(3)  Interest  on  an  advance  for 
preservation  of  sites  will  begin  on  the 
date  the  advance  is  closed. 

(b)  Length  of  repayment  period.  The 
repayriknt  period  on  loans  may  not 
exceedthe  shortest  of  the  following 
periods: 

(1)  The  statutory  limitation  on  the 
sponsoring  local  organization's 
borrowing  authority. 

(2)  Fifty  (50)  years  for  WS  loans  and 
WS  advances  and  30  years  for  RCD 
loans  from  the  date  when  the  principal 
benefits  from  the  WS  works  of 
improvement  or  RCD  measure  being 
financed  first  become  available. 

(3)  The  useful  life  of  the  WS  works  of 
improvement  or  RCD  measure  being 
financed  with  loan  or  advance  funds. 

(c)  Deferred  or  partial  payments. 
Deferred  or  partial  payments  may  be 
authorized  in  the  following 
circumstances: 

(1)  Payments  need  to  be  delayed  until 
the  receipt  of  income  from  taxes  or  other 
revenues  is  enough  to  meet  a  regular 
installment  but  not  exceed: 

(i)  The  completion  date  of  the  facility; 
or 

(ii)  The  date  when  benefits  from  the 
facility  begins;  but 

(iii)  In  no  case  for  more  than  5  years 
for  other  than  future  water  supply. 

(2)  Payments  will  depend  on  the 
increased  returns  expected  from 
plaimed  improvements,  or  from  the 
installation  on  individual  farms  of  land 
development  or  other  soil  and  water 
improvements  essential  for  obtaining 
benefits  from  the  improvement  to  be 
installed  with  loan  funds. 

(3)  They  will  not  be  used  to  permit 
the  accelerated  payment  of  other  debts, 
to  make  capital  improvements,  or  to 
create  operating  reserves. 
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(4)  Where  prohibited  by  State  statutes; 
interest  payments  will  not  be  deferred 
even  though  payments  on  principal  may 
be  deferred. 

(5)  Loans  or  advances  for  futvu-e  water 
supply  will  be  repaid  within  the  life  of 
the  reservoir  structure  but  in  no  event 
later  than  50  years  for  WS  and  30  years 
for  RCD  after  the  reservoir  structure  is 
built.  Payments  on  the  principal  amount 
may  be  deferred  one  year  after  the  water 
is  first  used  from  the  storage  capacity 
installed  with  the  advance  or  for  10 
years  bom  the  scheduled  completion 
date  of  the  structures,  whichever  occurs 
first. 

(i)  Interest  will  begin  for  a  future 
water  supply  as  required  by  State  law. 
or  when  water  is  first  used  from  the 
future  storage  capacity  or  10  years  from 
the  scheduled  date  of  completion  of  the 
facility,  whichever  occius  first. 

(ii)  If  State  law  requires  that  interest 
be  charged  and  repaid  before  water  is 
first  used  or  earlier  than  10  years  firom 
completion  date  of  the  structure, 
interest  payments  will  be  scheduled  to 
comply  with  State  law  even  though 
payments  of  principal  may  be  deferred. 

(iii)  The  borrower  should  be 
encouraged  to  begin  repayments  as  soon 
as  practicable  after  the  reservoir  is  built 
even  though  this  liberal  deferment 
policy  exists. 

(iv)  WS  advances  for  preservation  of 
sites  must  be  fully  repaid  before 
beginning  construction  of  the  works  of 
improvement  for  which  such  sites  were 
acquired. 

(A)  Unless  a  WS  advance  is  to  be 
repaid  with  a  WS  loan,  installments  will 
be  scheduled  at  the  earliest  possible 
date  following  the  date  of  closing  the 
advance.  The  date  and  amount  of  each 
such  installment  will  be  fixed  to 
coincide  with  the  receipt  of  income 
from  taxes  or  other  revenues. 

(B)  Payments  for  both  principal  and 
interest  on  a  WS  advance  for 
preservation  of  sites  may  be  scheduled 
for  payment  in  one  installment  to  be 
paid  on  the  date  of  the  closing  of  a  WS 
loan  which  includes  funds  for  the 
repayment  of  the  WS  advance. 

(Cj  Interest  on  a  WS  advance  for 
preservation  of  sites  will  begin  on  the 
date  the  WS  advance  is  closed. 

(d)  Payment  amortization  and 
application.  (1)  A  borrower  may  make 
prepayments  on  WS  loans,  WS  advances 
or  RCD  loans  in  any  amount  at  any  time. 

(2)  Payments  will  be  applied  first  to 
interest  accrued  to  the  date  of  the 
receipt  of  payment,  and  second  to  the 
principal  balance.  If  the  regular 
payments  plus  any  prepayments  exceed 
the  cumulative  amount  due,  the  excess 
payments  will  be  applied  on  the  next 
installment  first  to  interest,  then 


principal.  Loan  refunds  and  proceeds 
from  the  sale  of  security  property, 
however,  will  be  applied  on  the  final 
unpaid  installment. 

(3)  Payments  will  be  scheduled 
annually  beginning  one  year  following 
the  date  of  loan  closing  or  one  year 
following  the  end  of  any  approved 
deferment  period,  unless  another  annual 
due  date  is  required  by  State  statute  or 
upon  prior  written  authorization  from 
the  National  Office.  In  those  cases 
where  loans  are  being  made  under 
statutes  requiring  a  repayment  date 
other  than  this,  the  Rural  Development 
State  Director  will  send  a  copy  of  the 
Regional  Attorney's  opinion  that  such  is 
required,  to  the  Finance  Office. 

(a)  When  a  single  obligation 
instrument  is  used,  amortized 
installments  will  be  required.  When  this 
caimot  be  done  because  of  state  law, 
serial  bonds  or  a  single  bond  having 
installments  of  principal  plus  interest, 
stated  separately,  will  be  used.  In  cases 
where  the  payment  of  interest  has  been 
deferred,  all  collections  will  be  applied 
to  interest  until  such  interest  has  been 
paid.  Also,  when  a  full  installment  is 
not  paid  when  due,  the  payment  made 
will  be  applied  first  to  accrued  interest. 

(5)  In  cases  where  the  indebtedness 
will  be  represented  by  serial  bonds  or  a 
single  bond  having  installments  of 
principal  plus  interest,  stated 
separately,  aimual  payments  of 
principal  and  interest  will  be  scheduled 
to  permit  them  to  be  paid  in  amounts 
approximately  equal  to  the  amounts  that 
would  be  required  for  aimual  amortized 
installments. 

(6)  If  the  borrower  will  be  retiring 
other  debts  represented  by  bonds  or 
notes,  the  payment  on  such  bonds  may 
be  considered  in  developing  the 
payment  schedule  for  the  RUS  loan.  In 
some  cases,  it  may  be  desii^le  to 
reduce  the  amount  of  payments  to  RUS 
in  the  early  years  of  the  loan  in  order 

to  preclude  the  necessity  for  refinancing 
the  outstanding  debt.  When  such 
payment  schedules  are  proposed. 
National  Office  authorization  will  be 
obtained  prior  to  loan  approval. 

(7)  Payment  date.  Insofar  as  loan 
payments  are  consistent  with  income 
availability,  applicable  State  statutes, 
and  commercial  customs  in  the 
preparation  of  bonds  or  other  evidence 
of  indebtedness,  they  should  be 
scheduled  on  a  monthly  basis  either  in 
the  bond  or  other  evidence  of 
indebtedness  or  through  the  use  of  a 
supplemental  agreement.  Such 
requirements  will  be  accomplished  not 
later  than  the  time  of  loan  closing. 
When  monthly  payments  are  required, 
such  payments  will  be  scheduled 
beginning  one  full  month  following  the 


date  of  loan  closing  or  the  end  of  any 
approved  deferment  period.  Subsequent 
monthly  payments  will  be  scheduled 
each  full  month  thereafter.  In  those 
cases  where  evidence  of  indebtedness 
calls  for  annual  or  semiaiuiual 
payments,  they  will  be  scheduled 
beginning  six  or  twelve  full  months, 
respectively  following  the  date  of  loan 
closing  or  the  end  of  any  approved 
deferment  period.  Subsequent  payments 
will  be  scheduled  each  sixth  or  twelfth 
full  month  respectively,  thereafter. 
When  the  evidence  of  indebtedness  is 
dated  the  29th,  30th,  or  31st  day  of  a 
month,  the  payment  date  will  be 
scheduled  the  28th  day  of  the  month. 

§1781.9    SMurity,  feasibiltty,  evidence  of 
debt,  title.  Insurance  and  ott>er 
raqulrwnents. 

(a)  Security.  WS  loans.  WS  advances, 
and  RCD  loans  will  be  secured  in 
accordance  with  appUcable  provisions 
of  §  1780.14  of  this  chapter. 

(b)  Feasibility.  All  projects  financed 
under  the  provisions  of  this  part  must 
be  based  on  taxes,  assessments, 
revenues,  fees,  or  other  satisfactory 
sources  in  an  amount  that  will  provide 
for  facility  operation  and  maintenance, 

a  reasonable  reserve,  and  payment  of  the 
debt.  The  Rural  Development  State 
Director  may  obtain  needed  assistance 
in  determining  economic  feasibility 
from  officials  of  NRCS  and  other 
appropriate  USDA  agencies.  See 
§  1780.7(f}  of  this  chapter  for  applicable 
economic  feasibility  requirements  and 
feasibility  reports. 

(c)  Notes,  bonds,  and  bond  transcript 
documents.  See  subpart  D  of  Part  1780 
of  this  chapter  for  applicable 
requirements  and  provisions. 

(d)  Insurance.  See  §  1780.39(g)  of  this 
chapter  for  requirements. 

(e)  National  flood  insurance.  The 
requirements  of  the  National  Flood 
Insurance  Act  of  1968  (42  U.S.C.  4001 
et  seq.)  as  amended  by  the  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C.  4003  et  seq.)  will  be  complied 
with  in  accordance  with  applicable 
provisions  of  RD  Instruction  1901-L. 
Also  see  §  1780.39(g)  of  this  chapter. 

(f)  Borrower  contracts  and  bonds.  See 
subpart  C  of  Part  1780  of  this  chapter  for 
applicable  provisions. 

(g)  Title  requirements.  (1)  Title 
evidence  for  land,  easements,  and 
rights-of-way  to  be  acquired  with 
proceeds  of  loans  or  advances  will  be 
furnished  by  the  sponsoring  local 
organization  in  accordance  with  NRCS 
policies  and  procedures. 

(2)  RUS  will  specify  and  approve  the 
form  and  content  of  instruments  for 
conveying  title  to  or  interest  in  real 
estate  on  which  a  lien  will  be  taken  to 
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secure  a  WS  loan.  WS  advance,  or  ROD 
loan.  These  should  be  consistent  with 
the  applicable  provisions  of  §  1780.14  of 
this  chapter.  The  Rural  Development 
State  Director  will  make  his  decision 
after  consultation  with  the  Regional 
Attorney  and  the  State  Conservationist. 
He  will  notify  NRCS  in  writing  of  his 
decision.  Thereafter,  title  clearance  will 
be  completed  under  NRCS  regulations 
except  that  a  marketable  title  must  be 
obtained  on  any  tract  of  land,  a  part  of 
which  will  be  sold  as  excess  land  in 
accordance  with  §  1781.6(a)(9).  In 
addition  to  the  title  evidence  required 
by  NRCS,  applicants  will  furnish  an 
opinion  of  legal  counsel  on  all  land  and 
interest  in  land  acquired  with  loan  or 
advance  funds. 

(h)  Purchasing  lands,  rights  and 
facilities.  The  amounts  paid  for  lands, 
rights,  and  facilities  with  loan  funds 
will  be  not  more  than  that  determined 
to  be  reasonable  and  fair  by  the  loan 
approval  official  based  upon  an 
appraisal  of  the  current  market  value 
made  by  an  Rural  Development 
employee  or  an  independent  appraiser. 

(i)  Water  rights.  Applicants  will  be 
required  to  comply  with  applicable 
State  and  local  laws  and  regulations 
governing  appropriating,  diverting, 
storing  and  using  water,  changing  the 
place  and  manner  of  use  of  water,  and 
in  disposing  of  water.  All  of  the  rights 
of  any  landowner,  appropriator,  or  user 
of  water  from  any  source  will  be  fully 
honored  in  all  respects  as  they  may  be 
affected  by  facilities  installed  with  WS 
loans  and  advances  and  RCD  loans.  If, 
under  the  provisions  of  State  law,  notice 
of  the  proposed  diversion  or  storage  of 
water  by  the  applicant  may  be  filed,  the 
applicant  will  be  required  to  file  such  a 
notice.  An  applicant  must  furnish 
evidence  to  provide  reasonable 
assurance  that  its  water  rights  will  be  or 
have  been  properly  established,  will  not 
interfere  with  prior  vested  rights,  will 
likely  not  be  contested  or  enjoined  by 
other  water  users  or  riparian  owners, 
and  will  be  within  the  provisions  of  any 
applicable  interstate  compact. 

§1781.10    (RMWVMq 

$1781.11    Ottwr  constderstions. 

(a)  Technical  assistance.  When 
pipelines  from  reservoirs  to  treatment 
plants  are  included  in  watershed  work 
plans,  NRCS  will  not  furnish 
engineering  services  for  their  design  or 
installation.  When  such  pipelines  are  to 
be  financed  by  WS  or  RCD  loans.  RUS 
will  supervise  the  activities  of  the 
private  engineers  retained  for  the 
purpose.  Such  RUS  supervision  will 
include,  among  other  things,  approval  of 
private  engineer's  contracts,  approval  of 


plans  and  specifications,  authorization 
of  contract  awards,  spot  checks  of 
engineering  inspection,  and  final 
inspection  and  acceptance. 

(b)  Professional  services.  Applicants 
will  be  responsible  for  providing  the 
services  necessary  to  plan  projects 
including  design  of  facilities, 
preparation  of  cost  and  income 
estimates,  development  of  proposals  for 
organization  and  financing,  and  overall 
operation  and  maintenance  of  the 
facility.  Necessary  professional  services 
may  include  such  as  that  of  an  engineer, 
architect,  attorney,  bond  counsel, 
accountant,  auditor,  and  financial 
advisor  or  fiscal  agent.  Form  RD  442-19, 
"Agreement  for  Engineering  Services," 
may  be  used  when  appropriate.  RUS 
Bulletin  1780-7.  "L^al  Service 
Agreement"  may  be  used  to  prepare  the 
agreement  for  legal  services. 

(c)  Other  services.  Contracts  for  other 
services  such  as  management,  operation, 
and  maintenance  will  be  developed  by 
the  applicant  and  presented  to  the  RUS 
official  developing  the  docket  for  review 
and  approval. 

(d)  Fees  for  services.  Fees  provided  for 
in  contracts,  agreements  or  services  will 
not  be  more  than  those  ordinarily 
charged  by  the  profession  for  similar 
work  when  RUS  financing  is  not 
involved. 

(e)  State  pollution  control  or 
Environmental  Protection  Agency 
standards.  Facilities  will  be  designed, 
installed  and  operated  to  prevent 
pollution  of  water  in  excess  of 
established  standards.  Effluent  disposal 
will  conform  with  appropriate  State  and 
Federal  Water  Pollution  Control 
Standards. 

(f)  Water  pollution.  When  repayment 
of  a  WS  loan,  WS  advance,  or  RCD  loan 
will  be  dependent  upon  income  from 
the  use  or^ale  of  water,  RUS  approval 
will  be  contingent  upon  a  determination 
that  the  proposed  use  of  stored  water  for 
recreation  or  municipal  supply  might 
not  be  permitted  by  a  State  health 
department  because  the  water  is  being 
polluted  from  an  upstream  or  other 
source. 

(g)  Environmental  requirements. 
Actions  will  be  taken  to  comply  with 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.)  in  accordance 
with  subpart  C  of  part  1940  of  this  title. 
When  environmental  assessments  and 
environmental  impact  statements  have 
been  prepared  on  WS  plans  or  RCD  area 
plans  by  NRCS,  a  separate 
environmental  impact  statement  or 
assessment  on  WS  works  of 
improvement  or  RCD  measures  for 
which  a  WS  loan,  WS  advance,  or  RCD 
loan  is  requested  will  not  be  necessary 
unless  the  NRCS  environmental  review 


fails  to  meet  the  requirements  of  subpart 
G  of  part  1940  of  this  title.  The  Rural 
Development  State  Director  should 
document  the  action  taken  by  NRCS  in 
compliance  with  the  requirements  of  the 
National  Environmental  Policy  Act  and 
formally  adopt  the  impact  statement  or 
assessment  if  satisfactory.  If  a 
determination  is  made  that  a  further 
analysis  of  the  environmental  impact  is 
needed,  the  Rural  Development  State 
Director  will  make  necessary 
arrangements  with  the  State  NRCS 
conservationist  for  such  action  to  be 
taken  before  a  loan  is  made. 

(h)  National  Historic  Preservation  Act. 
All  projects  will  comply  with  the 
provisions  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470 
et  seq.)  in  accordance  with  RD 
Instruction  1901-F. 

(i)  Civil  Rights  Act  of  1964.  Recipients 
of  WS  loans,  WS  advances,  or  RCD 
loans  are  subject  to  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d  et 
seq.],  which  prohibits  discrimination 
because  of  race,  color,  or  national  origin. 
Borrowers  must  agree  not  to 
discriminate  in  their  operations  by 
signing  Form  RD  400—4, 
"Nondiscrimination  Agreement,"  before 
loan  closing.  This  requirement  should 
be  discussed  with  the  applicant  as  early 
in  the  negotiations  as  possible. 
Necessary  actions  will  be  taken  in 
accordance  with  RD  Instruction  1901-E. 

(j)  Appraisals.  When  required  by  the 
Rural  Development  State  Director, 
appraisals  will  be  made  by  an  Rural 
Cievelopment  official  designated  or  an 
independent  appraiser.  Form  RD  442- 
10,  "Appraisal  Report — Water  and 
Waste  Disposal  Systems,"  with 
appropriate  supplements,  may  be 
modified  as  needed  for  use  with  the 
type  of  facilities  being  appraised. 

(k)  Architectural  Barriers  Act  of  1 968. 
All  facilities  financed  with  RUS  loans 
and  grants  which  are  accessible  to  the 
public  or  in  which  physically 
handicapped  persons  may  be  employed 
or  reside  must  be  developed  in 
compliance  with  this  act  (42  U.S.C. 
4151  et  seq.). 

§  1 781 . 1 2    PreappHcatlon  and  application 
processing. 

(a)  WS  and  RCD  Loans.— W 
Preapplications.  (i)  The  processing 
office  or  other  person  designated  by  the 
Rural  Development  State  Director  may 
assist  the  applicant  in  completing  SF 
424.1,  "Application  for  Federal 
Assistance  (For  Non-construction),"  and 
will  forward  one  of  SF  424.1  to  the 
Rural  Development  State  Director. 

(ii)  The  Rural  Development  State 
Director  will  review  SF  424.1  along  with 
other  necessary  information  and  will 
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coordinate  selection  of  preapplications 
to  be  processed  with  NRCS.  He  will 
consult  with  NRCS  State 
Conservationist  concerning  the  status  of 
the  WS  plan  or  RCD  measure  plan,  the 
estimated  time  schedule  for 
construction  and  cost  of  the  proposed 
works  to  be  installed  with  the  loan,  cost 
sharing  funds  to  be  made  available  to 
the  applicant,  and  other  pertinent 
information. 

(iii)  Form  AD-622,  "NoUce  of 
Preapplication  Review  Action,"  will  be 
prepared  and  signed  by  the  Rural 
Development  State  Director  within 
forty-five  (45)  days  from  receipt  of  the 
preapplication  in  the  processing  office 
stating  the  results  of  the  review  action. 
An  original  and  one  copy  of  Form  AD- 
622  will  be  sent  to  the  processing  office 
who  will  deliver  the  original  to  the 
applicant. 

(2)  Applications,  (i)  The  application 
includes  applicable  forms  and 
information  indicated  in  RUS 
Instruction  1780.  When  the  Rural 
Development  State  Director  determines 
that  an  application  will  be  further 
processed  and  Form  AD-622  is 
delivered,  he  will  designate  a 
community  program  specialist  (field),  or 
a  member  of  the  community  program 
staff  to  assist  the  processing  office  and 
the  applicant  with  assembling  and 
processing  the  application. 

(ii)  The  processing  office  should 
arrange  needed  conferences  with  the 
applicant  and  its  legal  and  engineering 
consultants,  and  when  necessary, 
arrange  for  review  of  other  Rural 
Development  officials,  and  provide 
bulletins,  forms,  instructions  and  other 
assistance  with  assembling  and 
processing  the  application.  A  processing 
checklist  and  time  schedule  will  be 
established  by  using  Form  RD  1942-40, 
"Processing  Check  List  (Public  Bodies)," 
or  Form  RD  1942-39,  "Processing  Check 
List  (Other  than  Public  Bodies)."  The 
processing  office  will  send  a  letter  and 
a  copy  of  the  processing  checklist  to  the 
applicant  to  confirm  decisions  reached 
at  the  conference.  The  original  and  a 
copy  of  the  processing  checklist  will  be 
kept  in  the  processing  office  and  will  be 
posted  current  as  application  processing 
actions  are  taken.  The  copy  will  be 
circulated  from  the  processing  office  to 
the  State  Office  for  use  in  updating 
copies  of  the  forms  retained,  after  which 
it  will  be  returned  from  the  State  Office 
to  the  processing  office. 

(3)  Dockets.  WS  loan,  WS  advance, 
and  RCD  loan  dockets  will  be  developed 
and  assembled  in  accordance  with 
applicable  RUS  Instruction  1 780. 

(b)  Watershed  advances.  Applications 
for  WS  advances  will  be  developed  and 


processed  with  NRCS  assistance  as 
necessary. 

(1)  The  Rural  Development  State 
Director  will  arrange  with  the  NRCS 
State  Conservationist  to  be  advised 
when  a  local  sponsoring  organization 
applies  to  NRCS  for  a  WS  advance. 

12)  The  Rural  Development  State 
Director  will  request  the  NRCS  State 
Conservationist  to  provide  information 
justifying  the  WS  advance  along  with  a 
written  recommendation  that  it  be 
made.  This  will  include: 

(i)  Economic  feasibility  of  the 
proposed  WS  advance. 

(ii)  Evidence  of  the  legal  authority  of 
the  sponsoring  local  organization  to 
incur  the  obligation  and  make  required 
payments. 

(iii)  Any  limitations  on  the  issuance 
of  additional  bonds  or  notes  which  may 
be  imposed  by  the  provisions  of  bond 
ordinances  or  on  resolutions  which 
authorize  the  issuance  of  any 
outstanding  obligation  of  the  sponsoring 
local  organization. 

(iv)  The  amount  of  WS  advance  funds 
to  be  provided,  purpose  for  which  funds 
will  be  used,  and  date  funds  will  be 
needed. 

(3)  When  the  above  information  has 
been  made  available  to  the  Rural 
Development  State  Director,  he  will 
send  written  recommendations 
concerning  further  action  on  the  WS 
advance  request  to  the  NRCS  State 
Conservationist  including  actions  to  be 
taken  in  the  preparation  of  the  WS 
advance  docket. 

(c)  Combination  WS  loans  and  WS 
advances.  If  an  applicant  requests  both 
a  WS  loan  and  WS  advance,  the 
application  for  the  WS  loan  should 
indicate  the  amount  of  the  WS  advance 
needed  and  whether  a  request  for  it  has 
been  made  to  NRCS.  The  Rural 
Development  State  Director  and  the 
NRCS  State  Conservationist  will 
coordinate  applicable  processing  actions 
of  such  applications.  VVhen  the  Rural 
Development  State  Director  determines 
that  favorable  consideration  will  be 
given  to  an  application  for  a  loan  or 
advance,  he  will  provide  instructions  to 
the  processing  office  for  completing  and 
processing  the  appropriate  docket.  Any 
questions  concerning  eligibility  or  other 
legal  matters  should  be  cleared  with  the 
Regional  Attorney. 

(d)  Review  of  Decision.  When  it  is 
determined  that  the  preapplication  or 
application  cannot  be  given  favorable 
consideration,  the  Rural  Development 
State  Director  will  return  it  to  the 
processing  office  along  with  written 
reasons.  When  the  processing  office 
receives  this  information,  it  will  notify 
the  applicant  in  writing  of  the  reasons 
why  the  request  was  not  favorably 


considered.  The  notification  to  the 
applicant  will  state  that  the  RUS 
Administrator  may  be  requested  to 
review  the  decision.  This  action  will  be 
taken  in  accordance  with  §  1780.37  of 
this  chapter. 

(1)  Upon  receipt  of  the  State  Office 
copy  of  a  review  request  from  the 
applicant,  the  Rural  Development  State 
Director  will  furnish  a  report  on  the 
matter  to  the  Administrator. 

(2)  The  Administrator  will  notify  the 
applicant  and  the  Rural  Development 
State  Director  in  writing  of  his  decision 
and  the  reasons  therefore. 

§1781.13    [Reserved] 

§  1781.14    Planning,  options,  and 
appraisals. 

(a)  WS  and  RCD  area  plans  are 
developed  by  sponsoring  local  agencies* 
and  organizations  with  technical 
assistance  from  NRCS  and  other  Federal 
and  State  agencies.  These  plans  include 
WS  works  of  improvement  and  RCD 
measures  to  be  developed  or 
constructed  for  which  NRCS 
construction  funds  may  be  made 
available  on  a  cost  share  basis  along 
with  funds  provided  by  the  sponsoring 
local  organization,  a  portion  or  all  of 
which  may  be  obtained  by  a  WS  loan 
and/or  WS  advance  or  a  RCD  loan. 

(b)  Current  information  on  the 
availability  of  cost  share  funds  and 
purposes  for  which  they  may  be  used  is 
provided  by  NRCS.  The  amount  of 
NRCS  cost  share  funds  and  the  amount 
of  funds  to  be  provided  by  the 
sponsoring  local  organizations  will  be 
indicated  in  each  plan.  The  estimated 
amount  of  WS  loan.  WS  advance  or  RCD 
loan  anticipated  by  the  sponsoring  local 
organization  should  also  be  included. 

(c)  Plans  for  the  development  or 
construction  of  individual  WS  works  of 
improvement  and  RCD  measures  will 
normally  be  developed  with  NRCS 
technical  assistance.  In  every  case  they 
will  be  approved  by  both  the  NRCS 
State  conservationist  and  the  Rural 
Development  State  Director  or  their 
designated  agent  when  a  WS  loan,  WS 
advance  or  RCD  loan  is  made. 

(d)  Options  and  appraisals  related  to 
the  purchase  of  real  estate  for  which  a 
WS  loan,  WS  advance,  or  RCD  loan  is 
made  must  be  developed  in  accordance 
with  NRCS  and  RUS  requirements  and 
approved  by  RUS.  The  determination  of 
present  market  value  will  be  made  in 
accordance  with  §  1780.44(g)  of  this 
chapter. 

8 1 781 . 1 5    Planning  arKl  performing 
davelopmenL 

Planning  and  performing 
development  will  be  handled  in 
accordance  with  subpart  C  of  part  1780 
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of  this  chapter  and  guidance  from 
NRCS. 

§1781.16    [Reserved] 

§  1 781 . 1 7    Docket  preparation  and 
processing. 

(a)  Loan  dockets.  Dockets  for  WS 
loans,  WS  advances  and  RCD  loans  will 
be  prepared  in  accordance  with  the 
applicable  provisions  of  part  1780  of 
this  chapter. 

(1)  Time  for  preparation  of  docket. 
Docket  preparation  may  begin  as  soon  as 
a  preliminary  draft  of  the  watershed 
plan  or  RCD  area  plan,  together  with  an 
estimate  of  costs  and  benefits,  have  been 
prepared  with  the  assistance  of  NRCS 
and  approved  by  the  sponsoring  local 
organization  applicant.  However,  the 
applicant  must  understand  that 
approval  of  the  WS  loan,  WS  advance, 
or  RCD  loan  will  not  be  determined 
until  the  work  plan  has  been  authorized 
for  assistance  by  NRCS.  To  the  extent 
practicable,  docket  preparation  may  be 
completed  by  that  time  to  facilitate  the 
availability  of  funds  when  needed. 

(2)  Instructions  for  preparation  of 
docket.  When  the  Rural  Development 
State  Director  has  determined  that  plans 
and  other  requirements  are  completed  to 
the  extent  that  preparation  of  the  loan 
docket  may  begin,  he  will  send  the 
processing  office  a  memorandum  giving 
complete  instructions  for  docket 
preparation,  with  a  list  of  documents  to 
be  included  in  the  docket. 

(3)  Objectives  of  the  docket.  The 
docket  should  include  information  for 
use  in  determining  that: 

(i)  The  sponsoring  local  organization: 

(A)  Has  legal  authority  to  construct 
and  operate  the  proposed  facility, 
borrow  money,  give  security,  incur  debt, 
and  generate  revenue  needed  for 
operation,  maintenance,  reserves,  debt 
payment,  and  other  cash  requirements. 

(B)  b  a  sponsor  or  cosponsor  of  the 
WS  plan  or  RCD  work  plan  and  is 
otherwise  eligible  for  assistance. 

(ii)  Funds  will  be  used  for  authorized 
purposes. 

(iii)  The  source  of  income  to  be 
pledged  for  debt  payment  and  the 
security  proposed  is  adequate. 

(iv)  Actions  required  for  loan  closing 
are  administratively  satisfactory,  legally 
sufficient  and  properly  documented  in 
accordance  with  Agency  regulations. 

(4)  Assembly  of  the  docket.  The 
docket  will  be  assembled  in  accordance 
with  paragraph  (a)(2]  of  this  section  and 
will  include  the  following: 

(i)  A  copy  of  the  WS  works  of 
improvement  agreement  or  RCD 
measure  agreement. 

(ii)  A  copy  of  the  Operation  and 
Maintenance  Agreement  between  NftCS 


and  the  WS  or  RCD  sponsoring  local 
organization  for  the  WS  works  of 
improvement  or  the  RCD  measure. 

(lii)  A  statement  from  the  NRCS  State 
Conservationist  concurring  in  the 
feasibility  of  the  WS  work  of 
improvement  or  RCD  measure  and  that 
NRCS  is  providing  financial  and/or 
technical  assistance  in  accordance  with 
applicable  WS  or  RCD  authorities. 

15)  Narrative  by  processing  office. 
This  should  be  included  in  or  attached 
to  the  Project  Summary.  It  should  relate 
project  costs  to  benefits  of  the  WS  or 
RCD  loan  or  WS  advance.  Minimum  and 
average  individual  charges,  tax  levies  or 
assessments  should  bo  given  where 
applicable.  Where  taxes  or  assessments 
on  land  will  be  levied,  acres  should  be 
indicated  and  average  cost  per  acre 
should  be  given.  Analyses  of  income 
from  recreational  facilities  should  be 
based  on  the  best  information  available 
from  local.  State,  and  Federal  agencies 
concerned  with  such  recreation 
facilities.  Determination  of  water  rates, 
schedules,  and  estimated  consumption 
of  water  should  be  made  by  the  same 
methods  as  for  loans  for  domestic  water 
and  irrigation. 

(6)  Estimates  of  right-of-way  Costs. 
The  docket  should  include,  as  part  of 
the  Project  Summary,  current  estimated 
costs  of  easements,  rights-of-way,  and 
other  land  rights  which  must  be 
acquired.  The  amount  estimated  for 
such  purposes  in  the  WS  or  RCD  plan 
should  reflect  current  conditions. 

(b)  Loan  processing  by  State  Office. — 
(1)  Review  of  the  docket.  The  processing 
office  will  check  the  docket  for  accuracy 
and  completeness  and  forward  it  to  the 
State  Office  with  their 
recommendations.  The  Rural 
Development  State  Director  will  review 
the  docket  to  determine  that; 

(i)  All  documents  are  accurate  and 
complete. 

(iij  The  proposed  loan  complies  with 
WS  and  RCD  program  policies  and 
procedures  of  both  RUS  and  NRCS. 

(iii)  Security  is  adequate  and  the 
repayment  plan  is  sound. 

(iv)  Funds  requested  are  for 
authorized  purposes. 

(v)  Actions  are  in  compliance  with 
requirements  of  applicable  Federal  and 
State  laws. 

(2)  Letter  of  conditions.  When  the 
Rural  Development  State  Director 
determines  that  the  docket  is  complete 
and  the  proposed  activity  is  feasible,  he 
will  prepare  a  proposed  letter  of 
conditions  under  which  the  application 
may  be  further  processed.  The  letter  will 
be  delivered  to  and  discussed  with  the 
applicant.  Upon  acceptance  of  the 
conditions  the  applicant  will  indicate 
intentions  to  meet  the  conditions  by  a 


letter  of  interest  and  the  application  will 
be  further  processed. 

(3)  Legal  review.  The  complete  docket 
and  proposed  letter  of  conditions  will 
be  forwarded  to  the  Regional  Attorney, 
OGC  for  review  and  preparation  of 
closing  instructions.  If  it  is  not  possible 
to  issue  closing  instructions  at  that  time, 
the  Regional  Attorney,  will  issue  a 
preliminary  legal  opinion  commenting 
upon  the  applicants  legal  existence, 
authority  to  inciu'  debt  and  give  security 
for  the  WS  loan,  WS  advance,  or  RCD 
loan  requested  and  actions  to  be  taken 
before  closing  instructions  may  be 
issued. 

(4)  Authorization  for  approval.  When 
the  Rural  Development  State  Director 
receives  closing  instructions  or  a 
preliminary  legal  opinion  for  a  WS  loan, 
WS  advance,  or  RCD  loan  that  is  not 
within  his  approval  authority  he  will 
send  this  information  along  with  the 
docket,  the  proposed  letter  of 
conditions,  and  a  memorandum 
reconunending  approval  to  the  National 
Office.  A  copy  of  his  memorandum  will 
be  sent  to  the  processing  office.  If  the 
proposed  action  is  within  the  Rural 
Development  State  Director's  approval 
authority  he  need  not  submit  the 
material  listed  in  this  paragraph  Cb)(4)  to 
the  National  Office  unless  he  wants 
review  and  comments  before  approval. 

(c)  WS  advance  processing.  (1)  When 
the  Rural  Development  State  Director 
has  concurred  with  the  NRCS  State 
Conservationist  in  the  inclusion  of  a  WS 
advance  in  a  watershed  plan, 
preparation  of  the  advance  docket  can 
be  initiated  and  will  be  processed  in  the 
same  manner  as  for  a  WS  loan.  Where 
both  a  WS  loan  and  WS  advance  are 
planned  only  one  docket  will  be 
prepared  to  include  both  the  WS  loan 
and  WS  advance. 

(2)  If  the  advance  appears  to  be  sound 
and  proper,  the  Rural  Development 
State  ENrector  will  send  a  proposed 
memorandum  of  concurrence  to  the 
NRCS  State  Conservationist.  The 
memorandum  will  state  that  RUS 
concurs  in  the  execution  of  a  work  of 
improvement  agreement  for  which 
NRCS  will  obligate  advance  funds  and 
that  RUS  will  accept  the  proposed 
obligations  of  the  applicant  to  repay  the 
advance  subject  to  conditions  specified 
in  or  attached  to  the  memorandum. 
These  conditions  will  include  all 
appropriate  requirements  in  accordance 
with  paragraph  (b)(2)  of  this  section  and 
will  specify  compliance  with  closing 
instructions  issued  by  the  Regional 
Attorney.  It  will  also  indicate  that 
preparation  of  the  WS  advance  docket 
will  be  in  accordance  with  paragraph  (a) 
of  this  section. 
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(3)  The  Rural  Development  State 
Director  and  the  NRCS  State 
Conservationist  will  sign  the 
memorandum  of  concurrence  to  NRCS 
when: 

(i)  It  has  been  determined  that  funds 
for  the  advance  will  be  obligated  by 
NRCS;  and 

(ii)  The  WS  advance  docket,  has  been 
approved;  and 

(iii)  Closing  instructions  have  been 
issued  by  the  Regional  Attorney;  and 

(iv)  The  Rural  Development  State 
Director  and  NRCS  State 
Conservationist  have  determined  that 
the  applicant  can  comply  with  all 
requirements  of  the  letter  of  conditions 
and  closing  instructions. 

§1781.18    Feasibility. 

(a)  Before  WS  loan,  WS  advfmce,  or 
RCD  loan  is  approved,  a  determination 
of  feasibility  will  be  made  by  the  Rural 
Development  State  Director  based  upon 
a  review  of  plans  developed  in 
cooperation  with  NRCS  personnel.  The 
feasibility  determination  must  have  the 
concurrence  of  the  NRCS  State 
Conservationist  before  a  WS  loan,  WS 
advance,  or  RCD  loan  is  approved. 

(b)  A  written  assessment  of  the 
project's  feasibility  will  be  made  by  the 
processing  office,  Architect/Engineer, 
and  Program  Chief  in  their 
recommendations  or  comments  on  the 
Project  Summary.  These  should  reflect 
concurrence  of  the  respective  NRCS 
personnel  in  counterpart  positions  with 
whom  they  cooperate  in  administering 
these  programs. 

§  1781.19    Approval,  closing,  and 
cancellation. 

(a)  Approval  and  closing  actions  will 
be  taken  in  accordance  with  the 
applicable  provisions  of  part  1780  of 
this  chapter  and  the  following 
requirements  have  been  met: 

(1)  The  WS  or  RCD  plan  has  been 
approved  for  operations  by  NRCS  and 
the  applicant  is  an  official  sponsoring  or 
cosponsoring  local  organization  for  the 
plan  as  evidenced  by  being  included  in 
the  list  of  sponsoring  or  co-sponsoring 
local  organizations  in  the  plan. 

(2)  Closing  instructions  or  a 
preliminary  legal  opinion  has  been 
prepared  by  the  Regional  Attorney. 

(3)  The  governing  body  of  the 
applicant's  sponsoring  local 
organization  has  formally  passed  and 
approved  the  loan  resolution. 

14)  The  Rural  Development  State 
Director  and  NRCS  State 
Conservationist  have  determined  that  all 
planned  actions  can  be  carried  out  as 
proposed  in  the  project  plan  and  the 
docket. 

(5)  The  NRCS  State  Conservationist 
and  Rural  Development  State  Director 


have  mutually  agreed  on  me  priority  to 
be  given  the  WS  loan  or  WS  advance, 
or  RCD  loan.  In  making  this 
determination,  consideration  will  be 
given  to  the  relative  priority  of  the  WS 
works  of  improvement  or  RCD  measures 
to  all  other  such  work  in  the  State  and 
the  anticipated  availability  of  Federal 
and  local  funds  to  assure  continuity  of 
action  and  work  until  the  project  is 
completed.  When  funds  are  to  be 
provided  by  NRCS  for  a  WS  or  RCD  loan 
or  a  WS  advance  such  funds  must  be 
obligated  by  NRCS  before  closing. 

(6)  Public  bodies  will  be  required  to 
use  bond  counsel  in  accordance  with 
subpart  D  of  part  1780  of  this  chapter. 

(b)  When  favorable  action  is  not  taken 
on  a  WS  loan,  WS  advance,  or  RCD 
loan,  the  Rural  Development  State 
Director  will  notify  the  NRCS  State 
Conservationist  and  the  applicant  in 
writing  and,  if  possible,  arrange  for  a 
meeting  of  RUS  and  NRCS 
representatives  with  the  applicant  to 
explain  the  action.  WS  loans,  WS 
advances,  or  RCD  loans  may  be  canceled 
before  closing. 

S 1 781 .20    Disbursement  of  WS  and  RCD 
loan  funds  and  Vv  s  ac  -ince  funds. 

(a)  WS  and  Rcu  luaii  funds  will  be 
disbursed  by  the  processing  office  in 
accordance  with  the  applicable 
provisions  of  §  1 780.45  of  this  chapter 
and  RUS  Bulletin  1781-1,  paragraph  (5). 
Funds  will  be  made  available  to  the 
borrower  as  needed  for  payment  of 
development  or  other  costs  for  which 
the  loan  is  made.  The  processing  office 
must  determine  that  the  payment  is  for 
an  authorized  purpose  and  is  for 
benefits  accrued  to  the  borrower.  This 
will  require  evidence  from  NRCS  in 
accordance  with  the  applicable 
provisions  of  RUS  Bulletin  1781-1, 
"Memorandum  of  Understanding 
Between  RUS  and  NRCS." 

(b)  WS  advance  funds  may  be 
disbursed  in  the  same  manner  as  WS 
loan  funds  if  such  funds  are  transferred 
to  RUS  by  NRCS  for  disbursement  or 
they  may  be  disbursed  by  NRCS.  When 
WS  advance  funds  are  disbursed  by 
NRCS,  payments  from  advance  of  funds 
will  be  reported  to  the  Rural 
Development  State  Director  each  month 
to  be  reported  to  the  Finemce  Office  and 
charged  to  the  borrower's  account.  This 
action  will  be  taken  in  accordance  with 
the  applicable  provisions  of  RUS 
Bulletin  1781-1  or  RUS  Bulletin  1781- 
2  and  agreement  between  the  NRCS 
State  Conservationist  and  Rural 
Development  State  Director  as  follows: 

(1)  When  a  future  water  supply  is 
being  developed  with  NRCS,  WS 
advance  funds,  the  NRCS  State 
Conservationist  will  send  the  Rural 


Development  State  Director  a  monthly 
report  of  funds  disbursed.  This  will 
include  three  (3)  copies  of  Form  NRCS- 
AS-49a  and  49b,  "Contract  Payment 
Estimate  and  Construction  Progress 
Report,"  along  with  a  transmittal 
Memorandum  showing  the  sequential 
number  (first,  second,  third,  etc.)  of  the 
payment,  the  amount  and  date  of 
pa)nnent,  the  check  number  by  which 
the  payment  was  made  and  the 
ciunulative  amount  of  advance  funds 
disbursed  to  date.  When  the  works  of 
improvement,  for  which  WS  advance 
funds  are  used  is  completed  the  final 
report  will,  in  addition  to  the  above, 
show  the  date  that  construction  was 
completed  and  the  total  amount  of  WS 
advance  funds  used. 

(2)  WS  advances  for  construction 
costs  will  be  set  out  each  month  on 
Form  NRCS-49a.  The  Rural 
Development  State  Director  should 
make  arrangements  with  the  NRCS  State 
Conservationist  to  be  supplied  each 
month  with  a  copy  of  Form  NRCS  49a 
when  advance  funds  are  included 
together  with  an  official  statement  from 
the  NRCS  State  Administrative  Officer 
giving  the  date  of  the  check  and  the 
exact  amount  of  each  advance  of  funds 
made  under  the  advance  provisions  of 
the  project  agreement  or  of  any 
engineering  services  agreement  or  other 
supplementary  agreement  which  further 
implements  the  proposal  for  the 
advance  in  the  project  agreement.  The 
original  will  be  sent  immediately  to  the 
Finance  Office  and  a  copy  provided  for 
the  processing  office  file. 

(3)  When  WS  advance  funds  are  used 
to  acquire  property  for  site  preservation 
the  same  reporting  procedure  as  for  a 
future  water  supply  will  be  used  except 
that  Form  NRCS-AS-^9a  and  49b  if 
used,  should  be  adopted  to  indicate 
fund  use.  As  payments  are  made  on 
land  on  which  a  mortgage  or  other 
security  instrument  is  required,  such 
instruments  will  be  executed  in 
accordance  with  instructions  from  the 
Regional  Attorney,  OGC. 

(4)  The  Rural  Development  State 
Director  must  send  the  bond  or  note 
evidencing  WS  advance  indebtedness  of 
the  borrower  to  the  Finance  Office  along 
with  reports  of  payments  from  advance 
funds  disbursed  by  NRCS.  A  copy  of  the 
bond  or  note  and  copy  of  each  report  of 
payment  will  be  sent  to  the  processing 
office. 

(c)  Actions  subsequent  to  closing  of 
loans  or  advances.  Actions  will  be  taken 
in  accordance  with  §  1780.44  of  this 
chapter. 


^  1781.21    Bofrowar  accounting  mattrads, 
^doau*  '  »•       "ooftlng,  and  audits. 

1  hese  activUies  will  be  handled  in 
accordance  with  the  provisions  of 
§  1780.47  of  this  chapter. 

$1781.22    Subsequent  loans. 

Subsequent  loans  will  be  processed  in 
accordance  with  this  part. 

$1781.23    Servicing. 

Servicing  will  be  handled  in 
accordance  with  the  provisions  of 
subpart  E  of  part  1951  of  this  title. 

§17812-     Sicie  supplements  and 

<va> '4t    N  jf  bulletins,  instructions,  fonns, 

and  -T^emorandums. 

(a)  State  supplements  will  be  issued 
as  needed  in  accordance  with  applicable 
provisions  of  part  1780  of  this  chapter. 

(b)  Bulletins,  instructions,  forms  and 
memorandums  are  available  from  any 
USDA/Rural  Development  office  or  the 
Rural  Utilities  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC.  20250-1500. 

^^4 1781.25— 1781.100    [Reserved] 

4RT  1901— PROGRAM-RELATED 
NSTRUCTIONS 

S„cc  id  E — Civil  Rights  Compliance 

..(p,-,    ■■uments'C* 

6.  I  he  authority  citation  for  subpart  E 
of  part  1901  continues  to  read  as 
follows: 

Authority^  S  U.S.C.  301:  7  U.S.C.  1989:  40 
U.S.C.  442;  42  U.S.C  1480.  2942. 

7.  Section  1901.204  is  amended  by 
revising  paragraph  (a)(25)  to  read  as 
follows: 

$  1 901 .204    Compliance  reviews. 

(a)'   *   • 

(25)  Section  306C  WWD  loans  and 
grants. 


PART  1940— GENERAL 

8.  The  authority  citation  for  part  1940 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C  1989:  42 

use    1480. 

Subpart  L — Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

H  1940.586  and  1940.587    (Removed  and 

Reserved] 

9.  Sections  1940.586  and  1940.587  are 
removed  and  reserved. 

PART  1942— ASSOCIATIONS 

10.  The  authority  citation  for  part 
1942  continues  to  read  as  follows: 


Authority:  S  U.S.C  301;  7  U.S.C  1989;  16 
U.S.C  1005. 

Subpart  A— Community  Facility  Loans 

11.  Section  1942.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$1942.1    General. 

(a)  This  subpart  outlines  the  policies 
and  procedures  for  making  and 
processing  insured  loans  for  community 
facilities  except  for  fire  and  rescue  and 
water  and  waste  disposal  facilities.  This 
subpart  applies  to  community  facility 
loans  for  fire  and  rescue  facilities  only 
as  speciBcally  provided  for  in  subpart  C 
of  this  part.  Water  and  waste  loans  are 
provided  for  in  part  1780  of  this  title. 
The  Agency  shall  cooperate  fully  with 
State  and  local  agencies  in  making  loans 
to  assure  maximum  support  to  the  State 
strategy  for  rural  development.  State 
Directors  and  their  staffs  shall  maintain 
coordination  and  liaison  with  State 
agency  and  substate  planning  districts. 
Funds  allocated  for  use  under  this 
subpart  are  also  for  the  use  of  Indian 
tribes  within  the  State,  regardless  of 
whether  State  development  strategies 
include  Indian  reservations  within  the 
State's  boundaries.  Indians  residing  on 
such  reservations  must  have  equal 
opportunity  to  participate  in  the 
benefits  of  these  programs  as  compared 
with  other  residents  of  the  State.  Federal 
statues  provide  for  extending  Agency 
financial  programs  without  regard  to 
race,  color,  religion,  sex,  national  origin, 
marital  status,  age,  or  physical/mental 
handicap.  The  participants  must  possess 
the  capacity  to  enter  into  legal  contracts 
under  State  and  local  statutes.  Any 
processing  or  servicing  activity 
conducted  pursuant  to  this  subpart 
involving  authorized  assistance  to 
Agency  employees,  members  of  their 
families,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  chapter.  Applicants  for 
this  assistance  are  required  to  identify 
any  known  relationship  or  association 
with  an  Agency  employee. 

12.  Section  1942.17  is  amended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (p)(6)(i)  to  read  as 
follows: 

$194Z17    Community  facilities. 


(p)*   •  ' 

(6)*   *   * 

(i)  Agency  loan  and/or  gmnt  funds. 
Remaining  funds  may  be  used  for 
purposes  authorized  by  paragraph  (d)  of 
this  section,  provided  the  use  will  not 
result  in  major  changes  to  the  facility 
design  or  project  and  that  the  purposes 


of  the  loan  and/or  grant  remains  the 
same. 

•  •        *        •        • 

Subpart  G — Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants 

13.  Section  1942.308  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1942.308    Regional  Commission  grants. 

***** 

(c)  ARC  is  authorized  under  the 
Appalachian  Regional  Development  Act 
of  1965  (40  U.S.C.  1-405),  as  amended, 
to  serve  the  Appalachian  region.  ARC 
grants  are  handled  in  accordance  with 
the  ARC  Agreement  which  applies  to  all 
ARC  grants  administered  by  the  Agency. 
Therefore,  a  separate  Project 
Management  Agreement  between  the 
Agency  and  ARC  is  not  needed  for  each 
ARC  grant. 

•  *        •        •        • 

14.  Section  1942.349  is  revised  to  read 
as  follows: 

$  1942.349    Forms,  guides,  and 
attachments. 

Guides  1  and  2  of  this  subpart. 
Attachment  1  and  Forms  referenced  (all 
available  in  any  Rural  Development 
office)  are  for  use  in  administering  RBE/ 
television  demonstration  grants. 

Subpart  H — [Removed  and  Reserved] 

15.  Subpart  H  of  part  1942  is  removed 
and  reserved. 

PART  1951— SERVICING  AND 
COLLECTIONS 

16.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C  1989;  42 
U.S.C  1480. 

Subpart  E — Servicing  of  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

17.  Section  1951.201  is  revised  to  read 
as  follows: 

$1951.201    Purposes. 

This  subpart  prescribes  the  Rural 
Development  mission  area  policies, 
authorizations,  and  procedures  for 
servicing  Water  and  Waste  Disposal 
System  loans  and  grants;  Community 
Facility  loans  and  grants;  Rural  Business 
Enterprise/Television  Demonstration 
grants;  loans  for  Grazing  and  other  shift- 
in-land-use  projects;  Association 
Recreation  loans;  Association  Irrigation 
and  Drainage  loans;  Watershed  loans 
and  advances;  Resource  Conservation 
and  Development  loans;  Insured 
Business  loans;  Economic  Opportunity 


UMI 
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Cooperative  loans;  loans  to  Indian 
Tribes  and  Tribal  Corporations;  Rural 
Renewal  loans;  Energy  Impacted  Area 
Development  Assistance  Program 
grants;  National  Nonprofit  Corporation 
grants;  Water  and  Waste  Disposal 
Technical  Assistance  emd  Training 
grants;  Emergency  Community  Water 
Assistance  grants;  System  for  Delivery 
of  Certain  Rvual  Development  Programs 
panel  grants;  section  306C  WWD  loans 
and  grants;  and  Rural  Technology  and 
Cooperative  Development  Grants  in 
subpart  F  of  part  4284  of  this  tide.  Rural 
Development  State  Offices  act  on  behalf 
of  the  Rural  Utilities  Service,  the  Rural 
Business-Cooperative  Service,  and  the 
Farm  Service  Agency  as  to  loan  and 
grant  programs  formerly  administered 
by  the  Farmers  Home  Administration 
and  the  Rural  Development 
Administration.  Loans  sold  without 
insurance  to  the  private  sector  will  be 
serviced  in  the  private  sector  and  will 
not  be  serviced  under  this  subpart.  The 
provisions  of  this  subpart  are  not 


applicable  to  such  loans.  Futiure  changes 
to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

PART  1956— DEBT  SETTLEMENT 

18.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  31 
U.S.C.  3711;  42  U.S.C.  1480. 

Subpart  C-  0«?bt  Sen'ement- 
Communit)  at  .:  B.,sn ess  Programs 

19.  Section  1956.101  is  revised  to  read 
as  follows: 

§1956.101    Purposes. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans;  Watershed  loans  and  advances; 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  direct  Business  and  Industry 


loans;  Irrigation  and  Drainage  loans; 
Shift-in-land-use  loans;  and  Indian 
Tribal  Land  Acquisition  loans;  and 
Section  306C  WWD  loans.  Settlement  of 
Economic  Opportunity  Cooperative 
loans.  Claims  Against  Third  Party 
Converters,  Nonprogram  loans.  Rural 
Business  Enterprise/Television 
Demonstration  Grants,  Rural 
Development  Loan  Fund  loans. 
Intermediary  Relending  Program  loans. 
Nonprofit  National  Corporations  Loans 
and  Grants,  and  601  Energy  Impact 
Assistance  Grants,  is  not  authorized 
under  independent  statutory  authority 
and  settiement  under  these  programs  is 
handled  pursuant  to  the  Federal  Claims 
Collection  Joint  Standards,  4  CFR  parts 
101-105  as  described  in  §  1956.147  of 
this  subpart. 

Dated:  May  15. 1997. 
Jill  Long  Thompson, 
Under  Secretary  for  Rum]  Development. 
(FR  Doc.  97-13445  Filed  6-18-97;  8:45  am) 
BIUJNG  CODE  3410-1S-f> 
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)'i  i       •  Spec  ai  Education  and 

Henao,  :!d?  ve  s.->.ices;  National 

'is!n.  '>■'  a-  D  s,*3rity  and 

-•ifrrKj:  ^ta' o'-.  -^'''.aarch;  Notice 

'  vt    4  A  cplications  for  New  Awards 

^naer  Certain  Programs  for  Fiscal 

1998 

Note  To  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

These  programs  support  the  National 
Education  Cioal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EEKiAR), 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  the  following  program 
regulations: 

Research  Fellowships — 34  CFR  part 
356. 


Field-Initiated  Projects— 3A  CFR  parts 
350. 

Advanced  Rehabilitation  Research 
Training  Projects— 34  CFR  part  350. 

Program  Title:  Research  Fellowships. 

CFDA  Number:  84.133F. 

Purpose:  The  purpose  of  the  Research 
Fellowship  program  is  to  build  research 
capacity  by  providing  support  to  highly 
qualified  individuals,  including  those 
who  are  individuals  with  disabilities,  to 
perform  research  on  the  rehabilitation  of 
individuals  with  disabilities.  Fellows 
may  conduct  original  research  in  any 
area  authorized  by  section  204  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Fellows  may  address  problems 
encountered  by  persons  with  disabilities 
in  their  daily  lives  that  are  due  to  the 
presence  of  a  disabling  condition, 
problems  associated  with  the  provision 
of  rehabilitation  services  to  individuals 
with  disabilities,  and  problems 
connected  with  the  conduct  of  disability 
research. 

The  program  provides  two  categories 
of  Fellowships:  Merit  Fellowships  and 
Distinguished  Fellowships.  To  be 
eligible  for  a  Distinguished  Fellowship, 
an  individual  must  have  seven  or  more 
years  of  research  experience  in  subject 
areas,  methods,  or  techniques  relevant 
to  rehabilitation  research  and  must  have 
a  doctorate,  other  terminal  degree,  or 
comparable  academic  qualifications.  To 
be  eligible  for  a  Merit  Fellowship,  an 
individual  must  have  either  advanced 
professional  training  or  experience  in 
independent  study  in  an  area  which  is 
directly  pertinent  to  disability  and 
rehabilitation. 


The  Fellowship  awards  are  for  twelve 
months,  and  award  recipients  are 
required  to  work  full  time  on  authorized 
fellowship  activities.  A  Fellowship 
award  includes  a  fixed  stipend  and  a 
flat  rate  allowance  for  research  and 
research-related  expenses  including 
travel  expenses.  Applicants  are  not 
required  to  submit  budget  proposals. 

Selection  Criteria:  The  Secretary 
evaluates  applications  for  Fellowships 
according  to  the  following  criteria  in  34 
CFR  356.30. 

(a)  Quality  and  level  of  formal 
education,  previous  work  experience, 
and  recommendations  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
ability  to  work  creatively  in  scientific 
research;  and 

(b)  The  quality  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  the  problem  to 
be  investigated  to  the  purpose  of  the  Act 
and  the  mission  of  NIDRR. 

(2)  The  research  hypotheses  or  related 
objectives  and  the  methodology  and 
design  to  be  followed. 

(3)  Assurance  of  the  availability  of 
any  necessary  data  resources, 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 

Eligible  Applicants:  Only  individuals 
are  eligible  to  be  recipients  of 
Fellowships.  Institutions  are  not  eligible 
to  be  recipients  of  Fellowships. 

Program  Authority:  29  U.S.C.  761a(d). 


Application  NJotice  for  Fiscal  Yeah  1998  Research  Fellowships,  CFDA  No.  84.133F 


Funding  priority 

Deadline  for  transmittal  of  applica- 
tions 

Estimated 

number  of 

awards 

Maximum  award  amount  (per  year)  * 

Project 

period 

(months) 

Research  Fellowships 

August  29.  1997 

10 

Merit:        $45,000        Distinguished: 
$55,000. 

12 

NOTE:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  proiect  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 


Program  Title:  Field-Initiated  Projects 

CFDA  Number:  84.133G. 

Purpose:  Field-Initiated  (FI)  projects 
must  further  one  or  more  of  the 
following  purposes:  develop  methods, 
procedures,  and  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities;  and 
improve  the  effectiveness  of  services 


authorized  under  the  Act.  Field- 
Initiated  projects  carry  out  either 
research  activities  or  development 
activities. 

In  carrying  out  a  research  activity,  a 
grantee  must  identify  one  or  more 
hypotheses,  and  based  on  the 
hypotheses  identified,  perform  an 
intensive  systematic  study  directed 
toward  new  or  full  scientific  knowledge, 
or  understanding  of  the  subject  or 
problem  studied. 

In  carrying  out  a  development 
activity,  a  grantee  must  use  knowledge 
and  understanding  gained  from  research 


to  create  materials,  devices,  systems,  or 
methods  beneficial  to  the  target 
population,  including  design  and 
development  of  prototypes  and 
processes.  Target  population  means  the 
group  of  individuals,  organizations,  or 
other  entities  expected  to  be  affected  by 
the  project.  More  than  one  group  may  be 
involved  since  a  project  may  affect  those 
who  receive  services,  provide  services, 
or  administer  services. 

There  are  two  different  sets  of 
selection  criteria  for  FI  projects:  one  set 
to  evaluate  applications  proposing  to 
carry  out  research  activities,  and  a 
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second  set  to  evaluate  applications 
proposing  to  carry  out  development 
activities.  An  applicant  for  a  FI  project 
should  designate  clearly  on  the  cover 
page  of  the  application  whether  the 
project  proposes  to  carry  out  research  or 
development  activities.  The  set  of  FI 
selection  criteria  that  will  be  used  to 
evaluate  an  application  will  be  based  on 
the  applicant's  designation  of  the  type 
of  activity  that  the  application  proposes 
to  carry  out. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  address  one  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  an  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications.  The 
invitational  priorities  are:  (1)  The 
implications  of  new  developments  in 
genetic  research  on  the  areas  of  civil 
rights  and  counseling  for  individuals 
with  disabilities;  (2)  the  use  of 
teleconferencing  technology  in 
providing  disability-related  services, 
such  as  rehabilitation  and  medical 
services;  (3)  the  marketing  of  disability- 
related  products,  services,  and 
publications;  (4)  issues  related  to  the 
implementation  of  the  Americans  with 
Disabilities  Act  on  individuals  with 
disabilities  from  minority  backgrounds, 
especially  Asian-Americans;  and  (5)  the 
needs  of  individuals  with  a  combination 
of  significant  physical  and  speech 
disabilities. 

Selection  Criteria:  Field-Initiated 
Projects-Research  Activities 

The  Secretary  uses  the  following 
criteria  to  evaluate  a  Field-Initiated 
Project  application  that  proposes  to 
carry  out  research  activities. 

(a)  Importance  of  the  problem  (15 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (5  points). 

(ii)  The  extent  to  which  the  proposed 
activities  further  the  purposes  of  the  Act 
(4  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (6  points). 

(b)  Design  of  research  activities  (40 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 


(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (10  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufBcient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (4 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (4  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (7  points). 

(c)  Design  of  disseniination  activities 
(5  points  total). 

(1 )  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors:  (i)  The  extent  to 
which  the  materials  to  be  disseminated 
are  likely  to  be  effective  and  usable, 
including  consideration  of  their  quality, 
clarity,  variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(d)  Plan  of  operation  (6  points  total). 
(1)  The  Secretary  considers  the 

quality  of  the  plan  of  operation. 


(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (6  points). 

(e)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(fj  Plan  of  evaluation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  [15  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
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accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

(h)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
fiacilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 

Selection  Criteria:  Field-Initiated 
Project — Development  Activities 

The  Secretary  uses  the  following 
criteria  to  evaluate  a  Field-Initiated 
Project  application  that  proposes  to 
carry  out  development  activities. 

(a)  Importance  of  the  problem  (15 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (5  points). 

(ii)  The  extent  to  which  the  proposed 
activities  further  the  purposes  of  the  Act 
(4  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneHcial  impact  on 
the  target  population  (6  points). 

(b)  Design  of  development  activities 
(40  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  significant 
products  or  techniques,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  project  will  use  the 
most  effective  and  appropriate 


technology  available  in  developing  the 
new  device  or  technique  (6  points); 

(B)  The  proposed  development  is 
based  on  a  soimd  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology  (9  points); 

(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  enviromnent  (6  points); 

(D)  The  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful  (5 
points); 

(E)  The  new  device  or  technique  has 
the  potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product  (9  points); 
and 

(F)  The  proposed  development  efforts 
include  adequate  quality  controls  and, 
as  appropriate,  repeated  testing  of 
products  (5  points). 

(c)  Design  of  dissemination  activities 
(5  points  total). 

(1 )  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(d)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (6  points). 

(e)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 


budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(fj  Plan  of  evaluation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achievmg  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  "The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  (15  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

(h)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 
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(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 


appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 
Eligible  Applicants:  Public  and 
private  organizations,  including 
institutions  of  higher  education  and 


Indian  tribes  and  tribal  organizations, 
are  eligible  to  apply  for  awards  under 
this  program. 

Program  Authority:  29  U.S.C.  762. 


Application  Notice  for  Fiscal  Year  1998  Field-Initiated  Projects,  CFDA  No.  84.133G 


Funding  priority 


Field-Initiated  Projects 


Deadline  for  transmittal 
of  applications 


August  29,  1997 


Estimated 

numtjer  of 

awards 


30 


Maximum 
award 
afTKXjnt 

(per  year)' 


$125,000 


Project  pe- 
riod 
(rrKxiths) 


36 


NOTE:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 


Program  Title:  Advanced 
Rehabilitation  Research  Training 
Projects. 

CFDA  Number:  84.133P 

Purpose:  Advanced  Rehabilitation 
Research  Training  (ARRT)  Projects  must 
provide  research  training  and 
experience  at  an  advanced  level  to 
individuals  with  doctorates  or  similar 
advanced  degree  i  who  have  clinical  or 
other  relevant  experience.  ARRT 
Projects  train  rehaoilitation  researchers, 
including  individuals  with  disabilities, 
with  particular  attention  to  research 
areas  that  support  the  implementation 
and  objectives  of  the  Rehabilitation  Act 
and  that  improve  the  effectiveness  of 
services  authorized  under  the  Act. 

ARRT  Projects  must  carry  out  all  of 
the  following  activities:  recruit  and 
select  candidates  for  advanced  research 
training;  provide  a  training  program  that 
includes  didactic  and  classroom 
instruction,  is  multidisciplinary,  and 
emphasizes  scientific  methodology,  and 
may  involve  collaboration  among 
institutions;  provide  research 
experience,  laboratory  experience  or  its 
equivalent  in  a  conununity-based 
research  setting,  and  a  practicum  that 
involves  each  individual  in  clinical 
research  and  in  practical  activities  with 
organizations  representing  individuals 
with  disabilities;  provide  academic 
mentorship  or  guidance,  and 
opportunities  for  scientific  collaboration 
with  qualified  researchers  at  the  host 
university  and  other  appropriate 
institutions;  and  provide  opportunities 
for  participation  in  the  development  of 
professional  presentations  and 
publications,  and  for  attendance  at 
professional  conferences  and  meetings 
as  appropriate  for  the  individual's  field 
of  study  and  level  of  experience. 


Selection  Criteria:  Advanced 
Rehabilitation  Research  Training 
Projects 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  Advanced 
Rehabilitation  Resecirch  Training  Project 
application. 

(a)  Importance  of  the  problem  (10 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  pro  jlem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
extent  to  which  the  applicant  proposes 
to  provide  training  in  a  rehabilitation 
discipline  or  area  of  study  in  which 
there  is  a  shortage  of  qualified 
researchers,  or  to  a  trainee  population  in 
which  there  is  a  need  for  more  qualified 
researchers  (10  points). 

(b)  Design  of  training  activities  (40 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (5 
points). 

(ii)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (6  points). 

(iii)  The  extent  to  which  the 
applicant's  proposed  recruitment 
program  is  likely  to  be  effective  in 
recruiting  highly  qualified  trainees, 
including  those  who  are  individuals 
with  disabilities  (7  points). 

(iv)  The  extent  to  which  the  proposed 
didactic  and  classroom  training 
programs  emphasize  scientific 
methodology  and  are  likely  to  develop 
highly  qualified  researchers  (6  points). 


(v)  The  extent  to  which  the  quality 
and  extent  of  the  academic  mentorship, 
guidance,  and  supervision  to  be 
provided  to  each  individual  trainee  are 
of  a  high  level  and  are  likely  to  develop 
highly  qualified  researchers  (6  points). 

(vi)  The  extent  to  which  the  type, 
extent,  and  quality  of  the  proposed 
clinical  and  laboratory  research 
experience,  including  the  opportunity  to 
participate  in  advanced-level  research, 
are  likely  to  develop  highly  qualified 
researchers  (5  points). 

(vii)  The  extent  to  which  the 
opportunities  for  collegia)  and 
collaborative  activities,  exposure  to 
outstanding  scientists  in  the  field,  and 
opportunities  to  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate  (5  points). 

(c)  Plan  of  operation  (10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (5  points). 

(ii)  "The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (5  points). 

(d)  Collaboration  (5  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  hi  determining  the  quality  of 
collaboration,  the  Secretary  considers 
one  or  more  of  the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (2  points). 
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(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (2 
points). 

(iii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
conunit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (1  point). 

(e)  Adequacy  and  reasonableness  of 
the  budget  (10  points). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (4  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (3  points). 

(iii)  The  extent  to  which  the  applicant 
is  of  sufficient  size,  scope,  and  quality 
to  effectively  carry  out  the  activities  in 
an  efGcient  manner  (3  points). 

(f)  Plan  of  evaluation  (10  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (2  points);  and 

(B)  Achievmg  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 
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(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (2  points). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(g)  Project  staff  {10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
firom  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposqd  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 


(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (1  point). 

(v)  The  extent  to  which  key  personnel 
have  up-to-date  knowledge  from 
research  or  effective  practice  in  the 
subject  area  covered  in  the  priority  (1 
point). 

(h)  Adequacy  and  accessibility  of 
resources  (5  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  quality  of  an  applicant's  past 
performance  in  carrying  out  a  grant  (1 
point). 

(iii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (1  point). 

(iv)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  to  receive 
awards  under  this  program. 

Program  Authority:  29.  U.S.C.  761a(k). 


APPLICATION  NOTICE  FOR  FISCAL  YEAR  1998  ADVANCED  REHABILITATION  RESEARCH  TRAINING  PROJECTS   CFDA  NO 

84.133P 


Funding  Priofity 


Advanced     Rehabilitation     Researcti     Training 
Projects. 


Deadline  for  transmittal  of  applications 


August  29,  1997 


Estimated 

numl)er  of 

awards 


Maximum 
award 
amount 

(per  year)  * 


$150,000 


Project 

period 

(months) 


60 


miSJi^^atSSiJnaS^^  CFR  75^04(2)^'°"  °'  ®''^"*''°"  ^  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 


Iiutructioiis  for  Application  Narrative 

The  Secretary  strongly  recommends 
that  applicants  for  FI  or  ARRT  projects 
include  a  one-page  abstract  in  iheii 
application. 

Strict  Page  Limits:  FI  and  ARRT  Projects 

Part  III  of  the  application,  the 
Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 


evaluating  individual  proposals.  The 
applicant  for  a  FI  or  ARRT  project  must 
limit  Part  III — Application  Narrative  to 
no  more  than  50  double-spaced  8V2  x 
11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
This  page  limitation  applies  to  all 
materials  presented  in  the  application 
narrative — including,  for  example,  any 
charts,  tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 


apply  to:  Fart  I — the  electronically 
scannable  form;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one-page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
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infonnation  provided  in  addition  to  the 
application  infonnation  listed  above. 
All  sections  of  text  in  the  application 
narrativB  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  typewriter,  do 
not  use  more  than  12  characters  per 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable. 

Strict  Page  Limits:  Research 
Fellowships 

The  research  proposal  for  a 
Fellowship  application  must  he  limited 
to  no  more  than  12  pages. 

Note:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
for  a  FI  project,  ARRT  project,  or  Research 
Fellowship  that  does  not  adhere  to  these 
requirements. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington, 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]).  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  PosUl  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing  acceptable 
to  the  Secretary. 

(c)  If  an  application  is  mailed  through  the 
U.S.  Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
applicaUon  has  been  received  by  the 


IDepartmciu  must  iticiude  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  numl>er — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is  divided 
into  four  parts.  These  parts  are  organized  in 
the  same  manner  that  the  submitted 
application  should  be  organized.  These  parts 
are  as  follows: 

Part  I:  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

Part  II:  Budget  Form — Non-Construction 
Programs  (Standard  Form  524A)  and 
instructions. 

Part  HI:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction  Programs 
(Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free  Work- 
Place  Requirements  (ED  Form  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered  Transactions 
(ED  Form  80-0014)  and  instructions. 

Note:  ED  Form  GCS-014  is  intended  for  the 
use  of  primary  participants  and  should  not  he 
transmitted  to  the  Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobl>ying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information  on  a 
photostatic  copy  of  the  application  and 
budget  forms,  the  assurances,  and  the 
certifications.  However,  the  application  form, 
the  assurances,  and  the  certifications  must 
each  have  an  original  signature.  No  grant 
may  be  awarded  unless  a  completed 
application  form  has  been  received. 

For  Applications  Contact:  The  Grants  and 
Contracts  Service  Team,  Department  of 
Education,  600  Independence  Avenue  SW., 
Switzer  Building.  3317,  Washington,  DC 
20202,  or  call  (202)  205-8207.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Information  about  the  Department's 
funding  ofJportunities.  including  copies  of 
application  notices  for  discretionary  grant 
competitions,  can  be  viewed  on  the 
Department's  electronic  bulletin  board  (ED 
Board),  telephone  (202)  260-9950;  on  the 
Internet  Gopher  Server  (at  gopher:// 
gcs.ed.gov);  or  on  the  World  Wide  Web  (at 
http://gcs.ed.gov).  However,  the  official 
application  notice  for  a  discretionary  grant 
competition  is  the  notice  published  in  the 
Federal  Register. 


frogram  Authority.  29  U.S.C.  760-762. 

Dated:  June  12, 1997. 

Judith  E.  Heunuum, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1.  Can  I  Get  An  Extension  Of  The  Due 
Date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  In  The 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  sta£f  or 
consultants  should  include  the  individual's 
tide  and  role  in  the  proposed  project,  and 
other  information  that  is  sp»ecifically 
p>ertinent  to  this  proposed  project.  "The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  he  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  If  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  For  The 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  To  More 
Than  One  NIDRR  Program  Competition  Or 
More  Than  One  Application  To  A  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 
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5.  What  IS  1  ne  Aiiowaoie  maireci  Cost 
Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
Applicants  for  an  Advanced  Rehabilitation 
Research  Training  project  must  limit  indirect 
charges  to  8  percent.  Applicants  for  a  Field- 
Initiated  project  program  should  limit 
indirect  charges  to  the  organization's 
approved  rate.  If  the  organization  does  not 
have  an  approved  rate,  the  application 
should  include  an  estimated  actual  rate. 
Fellowship  awards  are  made  to  individuals, 
therefore  indirect  cost  rates  do  not  apply. 

6.  Can  Profitmaking  Businesses  Apply  For 
CranU? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  For  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  Of  Interest  To  NIDRR  Or  Likely  To 
Be  Funded? 


No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application 
Will  Be  Referred  To  The  Most  Appropriate 
Panel  For  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  Erom  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 


closing  date,  but  no  iater  LUaii  the  JoUowing 
September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  The  Requested  Budget 
Amount  In  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 

Thi»  is  « lUndard  form  used  by  applicants  as  a  required  faeesheet  for  preapplications  and  applicaUons  submitted 
fcr  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
established  a  review  and  comment  procedure  in  response  to  ExecuUve  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

J**""^  Entry:  Item:  Entry: 


1. 
2. 

3. 
4. 


7. 


10. 


11. 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  St  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  underUke  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  Tie  vision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  |H^)gram  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
prqjects),  attach  a  map  showing  prcgect  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  afTected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

16.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
.    the  applicant.  A  copy  of  the  governing  body's 

authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application. ) 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gatherirn)  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infornnation.   Send  comnr>ents  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Departnf>ent  of 
Education,  Information  Management  and  Compliance  Division,  Washir>gton,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 


INS-RUCTIONS  FC 


fieneral  lnf»tnintinns 


This  form  is  used  to  apply  to  irxiividual  U.S. 
Department  of  Education  discretior^ry  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  nuilti-year  furxiing  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 


Section  A  -  Riirigwt  R.immaty 
U.S.  DBpartfTwnt  nf  Friiiratinn  Ftirv4«t 


All  applicants  rmjst  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aMa):   For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 


II 


tines  1-11.  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (a)-(6):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  (f):   Show  the  total  arrH>unt 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
liank. 


Sftrtinn  R  -  RiirtQwt  Summary 

Non-Fftrieral  Funrls 


H  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


:        -  ^  NO.  524 

Lines  1-11.  columns  (aMe):   For  each  project 
year  for  which  matching  furvJs  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):   Show  the  nxjlti-year 
total  for  each  budget  category.   If  norvFedera| 
contributions  are  provided  for  only  or>e  year, 
leave  this  column  blank. 

Line  12.  columns  (a)-(e):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):   Show  the  total  amount  to 
be  contributed  for  all  years  of  the  nrtulti-year 
project.   If  non-Federal  contritxitions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Othwr  RtiHgwt  Infnrnruitinn 

Pay  atti»ntinn  tn  applirahl«>  prnQfam  gp«trifir 

inytnirtinn«t    if  attar hwri 

1 .  Provide  an  itemized  budget  tKeakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  tf>e  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  furxiing  period.   In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


BiLUNQ  OOOE  4000-01-0 
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Public  reporting  burden  for  these                      collections  of  information,  including                       Research  Feiiowshtps — {CFDA  No. 
collections  of  information  is  estimated  to             suggestions  for  reducing  this  burden,  to:  the        84.133F)  34  CFR  Part  356. 
average  30  hours  per  response,  including  the      U.S.  Department  of  Education.  Information             Field-IniUated  Research— [CFDA  No. 
time  for  reviewing  instrur'ions.  searching           Management  and  Compliance  Division.               84.133G)  34  CFR  Part  350. 
existing  dau  sources,  gathering  and                     Washington.  DC  20202-1651;  and  to  the                 Research  Training  and  Career 
Z7S^X'^^c.S::ifno7-nS^r     OfficeofManagementandBudget.                       IJve^p.e.r  J^^^(CnDA  No.  84.133P, 
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No; 


ASSURANCES 


NOH-CONSTBUC^iON  ~^( 


:AMS 


*  5e  appacaDje  u:>  --;.:>   p' :;>«ct  <W  prv>;-.- i  r-    If  you  hav«  questions, 

■f-d>*-  xsntart  :J^e  awa-rc;ng  ag(ir;c  i.    further   ce''t&.r,  K>*<it-- n- «*»./;!' "«",(' -'jCies  may  re<juir«  applicants 
J  ct>rti/v  to  »dd;tJona!  ass ^.^ra nee**   If  %'ach  is  i^h^  case    ^  os.^  >» ,  .  c*  rtou.;  iiw.. 


As  the  duly  auihoruec  'epir-^Mfn'^: 


r'e  u!  L 


r.e  app;  ica.fi  I .  c<>rtify  that  the  applicant 


3. 


5. 


assiatance,  a.nc 
financial  csf^aD 

f-n$i:*e  proper 
P  »'^onofthep 


n  .,:".£!- \t%  ;•:,  app^v  for  Federal 
:;•;«•  jvst:  tali  one.  oxa.n,ttg*!r^.,  and 
:;,'v  .tr.r'^uCui.ji  :una.»  »..^..T'ci«at  tO 
•■ce'H-  share  o'  ar. •._*•.■'.  costs)  to 
;.'A;-..r..nt  i'. «  nag«inief;i  '> '"0  colo- 
re, ;t*<.'  -esrnb*»i  in  this  app  ;r«don. 


•A   .;    ■^' V*'    '''*•    » *h'"'-i:.''.g    a.gfiC'!       -J'.r    '     iit;.  D'TOller 

if*:iera'    >;  '-.n*  ;„f',!jfrc  Staues    <jj->c    :  ^^r-pfoorui ,,--, 

i=':!^-  u  djic  ^lit  "  g^;  i.c  examine  a^'  '^'"'-rs, 
- » <  V :  ,:■«  pera,  or  d..  <  . :-.  e  •  ■-  •: ^  -t  ■  i,  t«d  to  thf  *  -*  x  --^ ; 
and  will  establish  -  i^r  p^'  dccounting  system  in 
accordance  with  giner&i.>  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  firame  afler  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  }§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  colc^  ^  ■  ational  origin;  (b) 
Title  IX  of  the  Education  A;i^e..aments  of  1972,  as 
amended (20 US C.  ii  1681-1683. and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  S  794).  which  prohibiu  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  §S  6101-6107),  which  prohibiu  discrim- 
iiuition  on  the  basis  of  age; 


9. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcohoUsm;  (g)  ||  523  and  527  of  tha  Public  Health 
Servic*  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vni  of  the  CivU  RigfaU  Act  of  1968  (42  US  C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination, 
provisions  in  the  specific  statute<s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statutc(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  li  1501-1508  and  7324-7328)  which  limit 
the  political  actiTities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  H  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C  {  276c  and  18 
use.  If  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  IS  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreementa. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  pturhase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  purstfant  to  EO  1 1738;  (c)  protection  of 
*'  i-  ;  a  •  to  EO  11990;  (d)  evaluation  of 
.  .ooc  .-.Aia.  >odplains  in  accordance  with  EO 
11988;  (e)ar,i  ,  a-ce  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C  }f  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  ( 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  f(  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U.S'     4    .h  ..K:  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
thisawardofa  s  'U^fice. 

15.  Will  comply  with  the  Laboratory  •  .  :.a  a  elfare 
Act  of  1966  (PL.  89-544.  as  ^  -  cf- 1  7  U.S.C. 
2131  et  seq.)  p*»-tjiining  to  the  are  na/aiUnsf,  and 
treatment  of  *s    ■    bloodecs  .^n    na  <*  ^.:  d  for 

research .  --s- « r  ► , ,  • : >;    . r  other  activi t„, *»>>.!  ocx)  r  '^  by 
this  awaro  %/i  <u>^ij>Uince. 


Poisoning 
IK}.)  which 


16.  Will  comply  with  the  Lead-B.  ><-^a  P 
Prevention  Act  (42  U.S.C.  (§  4^.  i 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structiu^s. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
cuid  policies  governing  this  program. 
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CERTlFICAriOVS  REGARDING LOBB^iNC,  DEBAXM 
RESPONSIBillTl  MATTERS.,  AND  DRLG-FR£E  Wv 


NT,  SUSPENSION  AND  OTHER 

iRK PLACE  KEQIC^EMENTS 


snoul-:2  4i>t  T>^*>'    rriie  inst.rjCt5or,j  fe'  crr-;'^,ca!ion  .,n...,jd(5d  ir  -ne  -tv'.jiiaoa*  at;K;-rf  :otr.;  k-^- 
pro^tde*  tor  corriPiOTii.*  with  cgnxnrarMjr  'TSQuiiinTients  anOer  M  CFR  P»rt  S2.  "'''«**  Rawncf .or 
Govern mer^  1 -<«.  id«  Def>arTr.eni  *rni  ■xj^peniior  • ''■«.>rprjc-i-*rr.erit- a,nc!  Ci:v«r-jrw^  ~',c:«  Rtic-. 
(Grant*).' The  cert  r..*;.  or,  s  -ir^ji,,.  ^e  ■re^tfC  i%  »  T-i.xs^'.a-  "^^^-^w^.^atior  ,:,•'  -ac*  .pc-  - 
of  Education  detenr^.rvra  :cj  aware  :.-»  ;overwJ  tTar,ias.-:iur_gr«r,i,  ;>r  c-jcperauv»  ignaemfr-.; 


*  w  „  ^i:  »  attaM.  Applicant* 
.»  T  —      ■xratuf*  of  tni«  form 

H->!-v-  r  jt  -  ,  ■■ , ;  %4  C3TI  Part  85, 

-.«rr  a  t    r-  AS  •  -B»  WorimUoe 
-reliance  wiU  be  piaoad  wtacn  the  Departzncttt 


¥ 


^  i,,:iB8"iiNC 

AS  !««.rjr«u  t-v  -ja-Kj'     5.S2-  Title  31  of  the  U.&  Code,  and 

iirpWnientec:  «;  '<4  CT9.  Vhr.  82.  w  c»er-v.-,a  e'.De'-rg  ..•-:,:.   * 

Art  **:.'  -«i-tjord»  S::  :  ,::tf  a.ni3  81110,  the appUoM  cetiflea 
that 


(a)Ni';  FecSer»i  ipiJiripnaasj  •i_->a«  rav*  s«*r  r-MiC  'sr  will  be 
paiC.  t»v  or  or.  oeha,.*  :>'  ".v  ...TrCJeniiicnei-   ■*,"  *"•  •-■*T*5r  -or 
inflvienang  or  «t»!r;'t;rg  'c  .nf'^jent*  dt^  :>t'iifr  or  <'n-  ;-^cv»- 
of  a.lv  *genrv  a  VtemDer  of  CangrcM,  if  oiftcw  :■■'  e?^r.ev«»- 
of  CxTigress,  ;;;  ar  err.plovee  oi  *  MewDer  .>i  Cor'.s;'^!**  ,- 
coanec-^or,  ■*■::,:-  ;rie  rriajung  oi  arv  ,F«2e.Tij  gran;     ,'-,«  e^-dc-  -  9 
into  c>(  »rv  cooperative  ijfroemerL,  a-.d  •,%eBttcr.sior.. 
.or,-i,ruatior   Tnewa.  amepdmer;  .^r  ■Titxt;.ncaD-- -.  of  any 
f-«denL  grarsi  or  ctxsperiit.  >■«  jgT-eeir.en: , 

(b)  If  any  funds  other  thar  Feden,  appropnjied  funds  have 

Seen  p*id  or  will  be  paid  x,  anv  penor,  "or  .r;fl  jenorg  I'f 
irterr  pf-na  to  m^'ucnoe  *r.  orncer  or  empiovee  o»  4r,v  agrrii  -• 


J'  tn 


Dn)cr«»».  *r  orficer  or  cmpiovee  0;  '...o'^ajva 
a  *''[erribeT  ;>*  Cortgrea*  ir-  ronnectior  wTtr  •„'■;» 
^ra.n!  Cf  ..-cxTper2t?ve  agreement  'J\*  unOersigTxK  s'r^j 


Menbe^ 

eTT.plovee 
^ec.«ra 

toR#pon  ui't-bv-r^'  r  accordance  wlt.^  !f>  .,-.-»nruaw-r» 

(c)1Vi«  -ndcT^.^neu  ^rui',  reQuir-e  ^.h*:  ;r.«r  JU:g"a«gec>J  inis 
cert/icatKiif,  s*  i.-cjcsec  x  Lf\e*«a.-x:  d.cic..-r-,«rit»forall 
subewaj-ds  if  i.i  uers    :nc;ud!r.fi  sangrarits  --.^ritracts  under 
grarts  arsd  .cxiperat-.-e  ag-i-eerr.ents  arid  luixxintracts)  and  that 

all  s  jr."«-.:>ie'".j  vj,.  ■:sr.J\  *.r«a  Ck  awe  icri.-rdir^y. 


1  nEBAR.MT>.-^',  SUSPi>'SION„  .*^' 
R  £S?0  ,%■  S I B  i  LfT'T  M,A  ITER  S 


,rr  pienwfstwJ  at  >4  CFR  f%r. 


l-TER 


trwd 


.?fos petti '.'«  pario p4na  m  pnniAA'  cover*;  traj- s«»ition«,  1 
-,en-»«d  a;  .U  ■-ITJ  Pari  %  Secoor^j  R5  '.CIS  wk-  'i'^    lO  — 


A. The  tpphcAT::  .:fjxit\ei  ihM  n  aj^d  rn  cjrruTipa.s 

(a)  Aj*  not  present.v  aeoamsa,  »u»pentJed,  propo««i  -■•' 
detwTT^ent  deciarec!  .r\eligibi«,  or  vo(untan)v  exci-jtSed  Toa; 
,'jvt-Ted  trajiJACuor.i  b-v  tnv  Fecesii  depanmeni  -:.r  ajtency; 

h)  Have  not  w.Lfur:  a  three-vear  ptsyxi  prmxatng  tf\xt 
spipiicatior  beeri  CDP.victad  ot  or  had  t  dvj  tua^men!  :t»iocrw: 
against  them  for  csoramissior  of  frsud  or  a  crurunai  oHei\»e  u". 
:ocu>ection  with  obtairuiig,  artempiurig  to  obtam,  <x  pertor-minj 
»  public  (Federal  State,  or  locai)  transaction  or  contna  .jvSer 
t  public  transacoor.  vioUoon  of  Federal  or  State  ar,cD~a»i 
Matutes  or  commisaion  o*  etnbezzlemerij.  *Jvf«,  torK«r* 
Snberv  faisiAcatior  or  destrjcbon  at  recortn  rrajtlnj;  riii,.i» 
MatMTsenta,  or  receiving  stolen  propertv 

(c)  ^Jt  Ttoi  preaentiv  tndictec!  for  or  jti^erwvm  a-jitirji.iv   >: 
dvijlv  charged  by  a  gwvammensij  ercr.    F«den..,  Staot.  ..>t 
kjca.!  with  commianor.  of  arv  ci  iM  offensaai  ?r.>im«r»ted  in 
partgmpli  ilX^i  oi  li'ja  cenmcmior.  and 


(d)  Hzvf!  nc*  w^tMr  j  three- v««r  period  pTMedlnji^thit 
■i>  public  tranactk 


•I 


itTT..r^.rjK: 


«thto 
(Mefal. 


State; 


&  \^'Ke-t:  ne  sr;:'iv.i;'  „s  ,.' .0 .'v'S} certify lo any of the 
•tatrn-'<fr>o  T -r,.5  -r"  :„n-j.?  ,,,>,-  -«  or  she  thaU  attach  an 
o^lanation  to  tAu  appticatxin. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  CT  k  i  j.  -  1  ^  N  INDIVIDUALS) 

Aaro- ..  T5  -  ^^  '^  *  -  <^  -^  TkpUoeActof  I988,and 
Impierr  eraec  a.  j4  CT^R  ?irt  5c,  Subpart  F,  for  grantaea,  as 
defined  at  34  CFR  Pan  as,  S«3iona  SiOS  ami  SAIO - 

A.  "^"-e  sPT  .Kj.,-ir  Tert^.-'w*  .-at  it  *fill  or  urill  coRtinua  to 

prov'i^ir  i  i-,.g  '-«»  »,,.'»  :'..»re  W- 


-  ::''i.r^ae  an,,;  »pes::'%-\rt)i  l-i*  4  ~' 


f-'  :  »    •*-«  thai  the 

:.i;-trr-^.r«^  possestjon, Of 

i^tBc  .r.  Lfte  grantee's 
i   -.j:  will  be  talcen  agaiiut 


(b)  EstAt  usniTi^  a.r  ur  ^t>ing  drug-free  awameaa  program  to 
inform  emptoyaea  about— 

a)  T^^  .ta-  srer^    t  drug  «buM  ia  tlM  workptacc; 

©T-*  sr»r**»'  -   «-'k^  :>' iTaJr taining a dnig-frM workpUoe; 

O)  A.-:-.  *.-4.,jir*  ;:'-„.ii  -h.  >.ei   j^ rehaWlhadop. and 

empii.-'V'ipe' *,*««-*"■  If  ,...  ,„j,.,.s-.,  jj^ 

(4)  T"-,i.  ;«■>*;:.«  .-,^' '-.a>   y    - ,-  oaed  upon  employ—  for 

dru^  -*r,-.s«  >. -v.,,' J, ■>.;■•  I  ,< .  ,-■■  :->k  Ji tfac Workplace; 

(OMiKjns,     i  -m._  Tfi.s^  that  each  cmpioyae  to  be  engaged 

•»  ;*f~--,!rtT-.-,ce  :■  v-"*  £•»■"■  "^  i~'--»-  =  copy  of  the 

(d)  V:>cH":j'ig  • '«  •«"  k"«- v*r  r   .•«■  fcjii.«r>s!«  required  by 
-arajcrap'- ,i  li-jn  aj  a   ,  i 'ki  - .  -,  of  emptoyment  under  the 

gntt:.,  ;r>*  rrr ;  p  «,!>-»•  *  :  ..■ 

(1)  a.dk5«  *'>  ■■-%*  '^TTii  -->•  ■.."«  «.«;»-.:  *fit;  and 

Q)  fvt>t:j>  '.--i*  err  t'ic  v«»  , ,-  *  ■■  ■  'L-  ^  :• "  ■  .3  ..:  -"»f"  jxiviolon  (or  a 
^TCiiaoor  o!  a  a-ir,^-jL.  i.-os  wa:  ..i«  Kcurrtng  m  the  workplace 
-K/  .ater  'riaj'  f^v^.  .-auerx:*--  .ai-.i  t^.ip*  such  conviction: 


(e)  NcnNTTiU -j-t*  ajtesv-v   lt  »>:-.;ii"v  *•"■'■-"         iirr*iarday» 
tfter  recevong  .'wuce  .irkSer  sue-::;*.'* jtr»i--f    -  ■  Z;  tiom  an 
i--r-p>tivee  or  -aCyRTw-.ae  'mie •. '. r.jj  ,fe-:u*.  ■ii.xji.?'  jf  MCh 
.tTf.vvtKJT.    tn^.p*cv«n  ;>•  ■. -or- *ira*-;  or  rk.'v«et  tnuM  provide 
-»?tx«-.  ;r»L.,uding  po»io<.>r.  i,,!j«.  a.-    . "j-bu-U-" .'     ..rmntaand 
Cor  ir»<t>  Sers-H  e.  U5.  Department  of  Education.  400 
\Ami>,ata  \y^-m,  S.W.  (Room 3l2i  CSA  RagioMl Office 


{s:?n 
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B  .  c:  n  2  Nb.  3).  Washington.  DC  20202-4571.  ^4otk•  ihaJl 
u-,i  ^^  e  -r  4er  *:.  fkatkm  numbaKi)  of  Mch  athctad  grant; 


^.'tionf .  %vithin  30  calender  dasm 
>  !znph(d)(2},wkhrHp«ctto 


ix -^  i.  :-.■-•  -   «' V      .-*.-*'— T 7?'- «  Rich  an 

rr  ,  ^-.1*    ,.    .    :    -      «  ,    —  -      .»  liatOtt  with ttlC 

r-t  ^^'-rfTST.  ■    --*>t-j       '     f.  Aaot  iy/.},aaaatcndad;or 

:;  Rix--.'n--.g  «u^ -»-:■,•»,.•=»:•  .1  -j-'r^riff  vf^^factorilyina 

:^  Ma>^  x  *  ^  X-   ^aith  effort  to  continiM  to  maintain  a 

c:  ^  '-«%  »   ■  k ;.  ^.  I- ' '  HAtgh  Impianentation  ol  paragraphs 

Uu.  r?j.  \-:..  :'^..  -*^-.  »'■;«-  ^0- 


7  "^M- ir'^r'«*einayinMrtindMnac«provfcl«dbdowdM 
l.««^      '   n^  pcsfonnanoeof  wofKdoneinconnc 


1  connection  with  the 


Place  of  Perionnanec  (Street  address,  city,  county.  Mate;  zip 
code) 


DRUG-FRE> 
(GRANTEE: 


^r 


'^^^H.     *,*r  i^DfVIDUALS) 


A»requir»".-  :■■.  ■,■■%.:  !..•■"•■.,  ,4  •""■■!«•  v^'CirKpuK-.*  v-*:  m  ■  **8.  j.nd 
iinpleire--o.-  i-  -^  .IK  >'i.-;  !<^  "niftpiij"!.  F  •o'  crar.ai!«a_  a» 
der ■-'*-«'  5    W    ;-*:     «;- «  ^!«-'. -J  S&  tmB  *.!>;■  §5.  MO  — 

A.  Asa    .-r-.v.  :r,.  -r    .;  iru-  s^r»,it   ,  :«nN  tnaf  .  <«';i  r..,*  c  ,;..«,:  in 
theunla»''u   :r^ir„/«:-*-uiT.  .5l»trbv,,cj».>r^  c!i»p«"i«m£,. 

possession, or  .^w  .;' »  .•o'itr.-iiidx;  «us«tjirii.e  -.r  cordvictingany 
activity  with  L^e  jriiti,  trfi 

J^    ](rf^vir*f^  nf  »  r-rirniry^l  d^Ui^   .l!■^P•   M-   -*1» <i. t" "  >i   -  -    -  > 

viot-'  ""i      . -' -  i  ■  ri«  cood Ok "  X  «rv  ir»i"' *  ■^'vity, I 

wtL        -     ~*     '  .\v        -  ■'.'vs^  *  t-;r  ".'^  3i«^.^«.- days 

OlV-  ^"'  •   «  -  .1  ■*.' J  «"<-      >  rf-av»s    vVTCe, 

U.S     -     ^  -     ^  ■      1  ,         V «    "^.^  ■  .  jt'-~'  *  wTpr  J*-        ' 

Washington, IX. .''     '    »■'  i  ■»>  .  ,i     -.•»•.  jne 

Identification  nuxr..  t  ^    ,   -    .«.  ^  «. 


Oiack  G  tf  there  are  workpUoee  on  file  that  are  not  identified 


As  the  duly  authorized  icprescniadva  of  die  appikant,  I  hereby  certify  dut  the  appUcant  wiD  comply  with  the  ^ov«  cMificaftlons. 


EDOMOia 


UMI 


Federal 
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Certification  Regarding  Debarmenf  Su^ 


,  ,       c    ,  ^       T*-5ion,IneligibiUtyand 

Vomntan'  Exclusion—  Lower  Iier  Cove-pc?  '^-^a-.,artions 


an..:;  :\er  "xKiu  ire rner-s  ^aie-.i  *;  Sectioa  «5  :  ",  «-.»«*»  mewnng  me  uvesnoid 


Ir-Atruitjurii  ror  CemhcJir:;.:.- 

rfrneseraaor  ,>*  raci  ^tcr.  ^r-jc*  .ifcur.\-e  *•«  placed 
wr>t.-.r  •. hi*  L-a.-SikCTiO^  *»s  eraf'ft  iT'tt;    ,-  n  \i  art" 

*.rc>«-;rg;v  >Tr>,aerer:  4j-  er^r.eouj  :ertifk«ix<r„  .- 
i^c-i[or  '.V  c-'i«  -iBTrec,*es  avj:jci«.  ■5;:  -^e  r«deri. 
G*' ->»'~r"-e.' :     '-t  CP^Ai—rr*"?^*  ,■■  ag-er-.-v  -»'ji.r   *• .- ..:.rt 

~  "ipoies,  including  5--«c>ers  on»nd/ordeb«nr«nt. 


immec»^*.i^  •^^  't^'  ^^^^^  ■    .-^  - 

EropoM-    1  <_;■■—  • -.ei;    ■  a-  i,  .  ■.- 
(wer  ut--  .-» ■-....  ■..-sir.  #*,"  s  '-^ 
erroneous  wfier  <...?•-  :■(.-_    -  ^  j 
byreaionofclur  £«-,.         . :  v^ 

4.  The  terms  'covered  tnmsaction 

'su?r>e-df»d  ""■'■e!:rb'e  ""c  „.>•  ■ 
tra    imK.  :     "  si,."". it.": ;  *i"  *■  -% 

trariiikTuof,        •-:-. 
excluded,' a  ^    mtj 

set  out  !r  'i^r    '*•'■• 

rutasiir-  '-•  p-.r:.,- 
contact  ::■*  ^xs-io. 


<•■-*..  provide 

;_h  this 
;■":■*  :«ctive 
■rna-ion  was 

e  erroneous 


debarred, 

::  •!"        ♦■  ^ -j:  -■  covered 

r*!.    propt-"s.i     a-'.     ■   ..^ntanly 
'  this  clause   ^  .  >     #     »-anincs 
:ons  and  G;  'irat  secuunsof 
Executive  C-;<>~ "  .  >49.  You  may 
wKich  this  prv>p>>M.  is  submitted 


for  assistance  in  obtaining  a  copy  of  those  regulations. 

ve  lower  ber  participant  agrees  by 
— ^posal  that,  should  the  proposed 

1  be  entered  into,  it  shall  not 

knowingly  enter  into  any  lower  tier  covered 
transactions    '  i  "*"-»oh  who  is  debarred, 
suspended,  u«^  .,>.-<-.  neligible,  or  voiuntaiily 
excluded  from  paniapation  m  this  cowwd 
transaction,  uniess  authorized  by  the  department  or 
agency  with  which  this  ttansactXMi  ongmated. 


Certifici»?v>r 
(1) 


6.  T>.  ;-..«-    »  .  *«•  tier  participant  hmhtr 
a»ee«  -  »  r-  "    .   -ispftwaalthatitwill 
mduo*  .ne   j„«    oec  "CertilicMion  Renrding 
0*aiment,  SuipE-sio      ->;agibility,andVoluntary 
txauBOft— Low« 'e     ^ « e!red  Transactions ' 
%«nthc  SI  -ir.« :/  :.,:a  tx, ',  .r,  all  kmvr  tiv  covered 
trans.a.->'--,^  *.-!c  .-  4^  >olirttariona  far  tower  tier 

covers:'-  •  '•  :■"  .v*.""  %-V\X, 


7.  A    a  '* 
upor  i.    r" 
lowe     .*>- 

debjL  «- 
exciu-»-f.   - 
knov.'-  -J- 
partK.pd. 
oy  whKh 
principals 
required  to 


:,         a  covered  transaction  may  rely 
r  .» :i  >r  of  a  prospective  participant  m  a 

p  •  ^   -1  -  saction  that  it  is  not 
. ;  ;t^-  .; «-       eligible,  or  voluntarily 

■  "^  ■■'      - <?"'iv' '-s.-.^*-' —    mint  it 

■^     e-  ;;-,.i:,.  ■      .  .-•     .        .     A 

.*      ti  - :      ,t  irisftiujo  uiu  frequency 
— f—     -  .^e  eligibility  of  its 
iAv.  .*.~_u:pant  may,  but  is  itot 
chadc  the  Nonprtxxirement  List. 


8.  NJothingcDna  -«;   -  the  foregoing  shall  be 
^tstnied  to  r*.     ►  -*  Jiolishmert  ofa  system  of 
records  in  oide'        -    «r  m  good  faith  tne 
certification  rec     --    ■:.  Uus3au«.  The  knowledge 
and  r  -  "*:        -  <  participant  is  not  required  to 
exceec    -.i   ,.         > normally poasessedby a 

prudent  person  m  the  ordinary  course  of  busmess 

dealings. 

9.  Except  for  transactions  authorized  under 

paragraph  "  -'  ■'-«?»*  iiuiructions,  if  a  partiapant  in 
a  covered     >    -.i       n  knowingly  enters  into  a  k>w<r 
tier  covereti  u  «iia«ction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  ronedies  available  to  the  Federal 
Covemn^ent,  the  department  or  agerwv  with  which 
this  transaction  origmated  may  pursue  available 
remedies,  including  suspension  and /or  debarment 


(2) 


The  prc%^^-  % «     svw  tierputiapant  certifies,  bv  submission  of  this  proposal,  that  neither  it  nor  its 
f»inap*>^  *'Y  _;-r^ntJy  debarred,  suspended,  proposed  for  debaiment,  cfedared  inelieible,  or 
volunUnly  excluded  from  partidpition  in  this  tnnsaction  by  any  Federal  department  or  agency. 

Whwe  the  prospective  lower  tier  participant  is  urvable  to  certify  to  any  of  the  sutements  in  this 
certificatian,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


NAMEOFAPPUCANT 
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SIGNATURE 


DATE 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Compete  this  form  to  dttcloae  lobbying  activities  porsuant  to  31  U.S.C  1352 
(Soa  reversa  for  public  burden  disclosure.) 


Apprevwt  by  OMB 
0348-0046 


1 .       Typa  of  Fadaral  Action: 

□   a.  contract 
b.  grant 
c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurar^ce 


2.       8ta 

D 


Statue  of  Federal  Action: 

a.  bid/offar/apptication 

b.  Initial  award 

c.  pott-award 


Name  and  Addreee  of  Reporting  Entity: 
D     Prime  D       Subewerdee 

Tier ,  if  known: 


Congreeeionat  DiatHct,  if  known: 


6.       Federal  Department/Agency: 


Federal  Action  Number,  if  known: 


D 


Report  Typa: 

a.  initial  filing 

b.  material  change 


For  Material  Change  Only: 

year quarter  _ 

date  of  last  report 


H  Reporting  Entity  in  No.4  ie  Subawardee,  Enter 
Name  and  Addreee  of  Prime: 


Congreeelonal  PJetrict.  if  known: 


Federel  Program  Name/Deecription: 


CFDA  Number,  if  applicab/e: 


Award  Amount,  if  known: 

i 


10.     a.  Name  and  Addreee  of  Lobbying  fintitv  Regietrant 
Uf  tndividusi,  last  nam«,  first  nam*.  Mil: 


b.  Individuate  Performing  Servicea  (including  address  if 
difiarent  from  No.  Wat 
(last  name,  first  nama,  MO: 


111  Aweuwl  ef  PeymeM  (ahaak  all  that  a^filyh 

i  — D  aatual D  plannad 


Hi  Fa>m  el  Peymewt  (a*taak  aU  that  a^^h 


-S- 


ei  aaah 


D        b»  in  >>iwd)  epeetfyi  netwre 


Malua 


Hi  Type  ef  Peyment  (Chaak  aU  that  a^^yh 


-U- 


»,  retainer 


b.  ana  fame  fee 


-B- 


Oi  oemmiaoian 


D        di  acntingewt  fee 
-O e.  deferred 


t,  ether;  epeeifyi 


14.  fcief  Paeeripliew  ef  Bervieae  Perfewmd  ar  Ie  be  Perferwed  and  Patelej  el  Servlee,  Ineludlng  oflleer(e),  empleyeele), 
e»  Memherie)  eeMeetedi  le>  PeymeM  Indieeted  in  hem  111 


liinir*   rr  — —    ~  — f-ior^ll     A      St. .yf 


46, — Cewtiwualien  Kheetle)  if  lU  ettaehed; 


Q    Yea 


Q    Ne 


16. 


bv«e«si  use. 

by  «ha  4m  iftov« 
TM*   i «   K 


Am     -^  . 
atv«  _^  •  • 


-    H^  to  Mm  tfw  r«QiJr«d 
-»t  >*m  tttMi  •  1 0  OOO  and 


•«ia<  ba  MAtaet  to  • 
tfvx  IIOOOOO  tat 


^*»r^'ti     : '*>« 


Signature: 
Print  Name: 
Title: 


Telephorte  No. 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LU. 
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IN 


3  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

w-*th«f  •ub«w*r<lM  or  prim*  F«d*r*l  r«cipi*nt.  th«  Initiation 

ou«  Wno.  puf«u»nt  to  titi*  31  U.8.C.  Mction  13B2.  Tho 

'"It  to  .ny  lobbying  .ntity  fof  infiu*ncing  or  attamptinfl 

,  •.*    an  offioar  or  amployM  of  Con^roM.  or  an  amployaa 

.  «       «»*  .1  action.  »W«  th.  cc  III   a  r,,.; :^„  y^,,,,  ...  ,j(j,t,p^^ 

~»*i*.*^4*       crrip.^ie  »JJ  itam*  that  apply  for  both  tha  initial  filing  and  matarial  chanoa 
'  ;    r  ..had  by  tha  Offioa  of  Managamant  and  Budgat  for  addrtionai  informauon 


Thi«  afCiiM,^*   i<^   -    ss-.s«   oe    'C-mpl«T«d  tv  ■'Hi  ^tco-^'inQ   »r?rf 

or  raeaipt  of  a  eov' »■:  ^«':i«-»;  •;,...•».      .-  .<    -,••*■  «    .■„- 
Wing  o' e  'rrfm '»  ■■»^....'«c  ■■■..!  ««..;?  .',s.-<--  >  »g-f«t/.=, 

to  ir-tu.«-'- :*   ».'-    -^'^'Ca-    ;v  » T,pu-,y«e    -•   ts  >    «y.»--  •  «     »   M 


'  -s  t  e 

^^^      ;'  Co*"., 


t-    MantHy  !/-#  -Vi',*  .,'     ;^^«t»;^  *^5f 

of  a  Co*  *'  «- "    .^  ?!  :5*-  &.■    .,  ,   'v  ,;,*■ 


^  a!  action  foe  w«hieh  lobbying  activfty  la  and/or  hao  boon  aoourod  to  infiuortoa  tha 


outooma 


2,    S<i«'it;*v  ■■■■ 


'"^  * ' «  ■ 


I » rf  r, 


#'*»'•   oction. 


3        !.;>«■   (■•»     '•"•«     .fct-.;;,     :><;"»!,« 


*»*.f.catK>n  o    -  -     .  ..«    „i  ,  foUow  up  roport  cauaod  by  a  matoriol  changa  to  tho 

-  ,^   ..«  .     ,;   v-.d    ,ntar  r^   ;»»,   »nc  ^^a/te;  m  wrhich  tha  chango  ooourrod.  Entor  tha  data  of  tha  laot 
•  jr  ".,.««.    «t  >.  ,«  raporting  antity  for  thia  cowofod  Fadaral  action. 


4.     trim      -T,*    ''i,^    ■■li,-n«      »j}vV»»»        ,.:,       i'Ti,;«    »,■.  j 

rocipiant.  Idantifv  ■^^  '«.    ;■  •!■,«  «,../»»,,.,■  ,j«* 


^  of  tha  raporting  antHy.  Induda  Congraaaionai  Diatrict.  H  known. 

g  »r  tit,  '^e    3«.;g'  !ii«a  if  it  to.  or  aipocts  to  ba.  a  prima  or  aubaward 

'  *  '  ^    *    ' '^'^"^Ks  of  tha  prima  ia  tha  lat  tiar.  ftubawarda  inekida 

but  ara  not  hrrw!,-  I,   «,t:,,-v- .-»•.*    ^..:  ^,.«,  ,s  »...d  conraci   .,>..  -«- in«uoa 


<rvdar  grants. 


6.    M  tha  «y;s' 
cod«  o*  >■  ^> 


'--f     «pon  in  ftam  4  ct^acn? 


I*     S  ,r  ^*  .  3«a"  than  antar  tha  fuM  nama,  addroaa.  ehy,  atau  and  zip 

''•a?*     *   loiant   »nclud«  Conar«»«,-.r.a,  Oitirict.  if  lifwwn. 


•.   Ent*    rr.^     ,^„,  _:  _.^  f  ,a.,^.  ^j...^^  ,,^^^g  ^  ,^^^  ^  ,,^  commhmant.  Induda  at  laaat  ona  organizational  laval 
bokMW  agancy  nama,  «  known.  For  axampla.  Dapartmant  of  Tranaportation.  Unitad  Stataa  Coaat  Guard. 


7.   Ent« 


5    *    .       .  oription  for  tha  covarad  Fadaral  action  (itam  1 ).  H  known,  antar  tha  fuH  Catalog  of 

.M         .  /.         ,,.f«,  .  .  j.s^ta,  cooparativa  agroamanta.  loona.  and  loan  eommitmonta. 


8.    Entar  tha  moat  approprtata  Fadarai  tdant,.  — 
for  Propoaal  (BFPI  numbar-  Invitation  fof  Be    "  B 

nuntbar    ''■■•+ e.-t  ■.«'->i  t-.- :.<•:*•! control numfc*    »*• 


.    »>iabla  for  tha  Fadaral  action  idontifiad  in  itam  1  <a.g..  Raquaat 

♦  ')'>ntannour>camantnumbor;  tha  contract,  grant,  or  loan  award 

•  -v  tha  Fadaral  agartcy|.lr>ckidaprafixaa.a.g..  *RFP-O€-90-001." 


*■    IZJl^/'^L   *   "  *   *       '  *  ""      *  '     **  ****"  •"  •'*•'**  "^  •**'  commhn»ant  by  tha  Fadaral  agancy.  anur  tha  Fad^al 

•mount  ot  Xh*  ««<i>«<,i,.o«f.  uomitHtiiwru  iur  in*  :sr:r^t  »,-^''r  '^ntifiad  in  ham  4  or  5. 

10.    (a)  Entor  tha  fuH  n*r .«    .ddraaa.  dty,  atata,  and  zip  coda  of  tha  lokkyiiii  twtity  ragiatrant  undar  tha  Lobbying  Diadoaura 
Act  i«  199     •    ,.j.  ■  Dv  tha  raporting  antity  idantifiad  in  itam  4  to  infkianca  tha  covarad  Fadaral  action. 

Ibl  Entor  tha  fuH    ^  -*»        r «  mdividualla)  porformina  aarvicaa,  and  induda  fuH  addram  M  diffarant  from 
•OU.    "S^tar  L««    s-   ^,  Firat  Nama.  and  Middia  Initial  (Ml) 

-    »i»ort»nt  antity  (itam  4>  ta  tha  lebkying 

.*«,  .„„-.„*, .,  ^-.T  (plannad),  Chaah  all  kaaaa 

m,  „.,,,...  ^,    ,„.,_.,,,„,.,  .-...^^iw.  -»»  plawwad  la  I 


>U. 


■  v-***-^*^-^    -.^..i-wto-^uMb  -<fc»*  -v-^  Ji><»»  -  -fcfa-jt.*  m  Ci  c  I       ♦•- 


.^^^  iK.^igU  ^^  i«  l;.j  ^yp,^n'^^^„  ■paotfy  tht 


'-■ "'■  ^-Srr.-.-     -'. 


*r"^      'W*'^      ^'  .J 


^^■^.'  V    *>.,.*.  ^: 


--i-fV*  -.       ilf:^v  ;  .;,^  i, 


>.4.  haa  itariojM.rf    ».  i..;ii  k.  — j.-.-..^^  ,.^  ptrform. 

'^  ^^'tiwHy,  wat  jwai  tima  aptnt  in  latMil  aamaai 

— • —    ■  amplayaa(a),  ar  Mambarlat  a«  Cawgnaa 


(»>*«^       '■f  f-»Tlh -iJi^i**-       ^^     V*^*^.t       ■»      h't 


16.    Th«  c»rtrfyino  offioMi  shaM  si^n  M>d  d«t«  th«  form,  print  his^Mr  n«m«,  titto.  and  taUphona  numbar. 


^K»t-'    '-wi 


^         -.  ^^«     oaactton  of  hrtom^u...  *  Mtimatad  ta  a«araga  30  nrinutaa  par  laapofiaa.  Inciudk»«  tlm*  for  f««taMing 

loatnKttofM.  MMcMng  .dattng  daU  Murcaa.  gathaitng  and  maintaMng  tha  daU  na^M.  and  eomptodna  mod  r.U.«»ng  th.  coi^ctton  of 
biformatlon.  Sand  commantt  rogardbtg  tha  burdan  oatimata  or  any  othof  aapact  ot  thia  co«actk>n  of  tnformalion.  tfKHudin«  •u99««tk>rra 
lor  radudng  thia  burdan,  to  tha  Ofttea  o1  Manaffamant  ai>d  Budgat,  Paparworti  Raductlon  Pro)»ct  (034«-0O4«),  WaaMngton.  DC    20S03. 
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OPPARTMFNT  OF  EDUCATION 


E  X  D  3  ^  '-^^<. 


St  secondary  Education; 
Kins  Loan  Program, 
anding  Option; 
rd  Partidpation  Agreement 

AGENCY:  Department  of  Education. 
ACTKW:  Notice  of  deadline  of 
submission  of  institutional  agreement 
for  participation  in  the  Federal  Perkins 
Loan  Pro-am  Expanded  Lending 
Option. 

SUKMARY:  Tfads  notice  establishes  the 
deadline  for  submission  of  the 
"Institutional  Agreement  For 
Participation  In  the  Federal  Perkins 
Loan  Program  Expanded  Lending 
Option  (ELO)"  (ELO  Participation 
Agreement)  by  those  eligible  institutions 
that  elect  to  participate  in  the  Federal 
Perkins  Loan  Program  ELO  in  the  1997- 
98  award  year  (the  period  from  July  1 , 
1997  through  June  30.  1998). 
CLOStNG  DATE  FOA  TRANSMITTAL  OF  ELO 
PARTICIPATION  AGREEMENT:  To  ensure 
participation  in  the  Federal  Perkins 
Loan  Program  ELO  in  the  1997-98 
award  year,  an  eligible  institution  that 
elects  to  participate  must  submit  its  ELO 
Participation  Agreement  by  August  1, 
1997. 

SUPPLEMENTARY  INFORMATK)N:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 
students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs.  The  ELO  is  available 
for  the  1997-98  award  year  for 
institutions  of  higher  education  that 
participate  in  the  Federal  Perkins  Loan 
Program. 

To  be  eligible  to  participate  in  the 
Federal  Perkins  Loan  Program  ELO  for 
1997-98.  an  institution  must  have  had 
a  Federal  Perkins  Loan  cohort  default 
rate  of  15  percent  or  less  as  of  June  30. 
1996.  and  must  have  participated  in  the 
Federal  Perkins  Loan  Program  for  the 
two  previous  award  years  (1995-96  and 
1996-97).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
Participation  Agreement  with  the 
Secretary.  An  institution  that  elects  to 
participate  in  the  ELO  must  complete, 
sign.  date,  and  submit  the  ELO 
Participation  Agreement  by  the  deadline 
date  to  obtain  approval. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  dollar- for-doUar  match  with 
any  pwrtion  of  the  1997-98  award  year 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  or 
after  July  1, 1997,  would  be  matched  at 
the  increased  rate.  Institutions  would 


not  match  funds  received  prior  to  July 
1, 1997,  at  the  higher  rate. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
may  make  loans  to  eligible  students  at 
higher  maximum  aimual  and  aggregate 
limits  than  is  the  case  with 
nonparticipating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher 
ELO  levels  for  the  1997-98  award  year 
must  still  honor  the  ELO  Participation 
Agreement  to  deposit  in  the  Federal 
Perkins  Loan  Program  Fund  an  ICC  at 
least  equal  to  the  1997-98  award  year 
FCC  deposited  into  the  Fund.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 
participating  in  the  Federal  Perkins 
Loan  Program  ELO. 

ELO  Participation  Agreement 
Delivered  By  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Student  Financial  Assistance 
Programs,  Institutional  Financial 
Management  Division.  Campus-Based 
Programs-Expanded  Lending  Option, 
P.O.  Box  23781,  Washington.  DC  20202- 
0781. 

An  institution  must  show  proof  of 
mailing  its  ELO  Participation  Agreement 
by  the  closing  date.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark.  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

ELO  Participation  Agreement 
Delivered  By  Hand  and  Commercial 
Delivery  Services:  An  ELO  Participation 
Agreement  delivered  by  hand  must  be 
delivered  to  the  U.S.  Department  of 
Education,  Student  Financial  Assistance 
Programs.  Institutional  Financial 
Management  Division.  Campus-Based 
Financial  Operations  Branch.  7th  and  D 
Streets.  SW..  Room  4714,  Regional 
Office  Building  3,  Washington  DC. 
Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 


a.m.  and  4:30  p.m.  daily  (Eastern 
Daylight  Time),  except  Saturdays, 
Sundays,  and  Federal  holidays.  An  ELO 
Participation  Agreement  that  is  hand- 
delivAed  will  not  be  accepted  after  4:30 
p.m.  on  August  1,  1997. 

Applicable  Regulations:  The 
following  regulations  apply  to  this 
program: 

Student  Assistance  General 
Provisions.  34  CFR  part  668. 

Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

Federal  Work-Study  Program,  34  CFR 
part  675. 

Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  part 
676. 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

Federal  Family  Educational  Loan 
Program,  34  CFR  part  682. 

New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

Govenunent-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  ELO 
Participation  Agreement  submissions, 
contact  Sandra  Donelson,  Financial 
Management  Specialist,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Office  of  Postsecondary 
Education,  600  Independence  Avenue, 
SW.  (Room  4714,  ROB-3).  Washington, 
DC  20202-5452.  Telephone:  202-708- 
9751. 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO, 
contact  Gail  McLamon  or  Sylvia  R. 
Ross,  Program  Specialists,  Policy 
Development  Division,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Telephone: 
202-706-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Perkins  Loan 
Program) 

Dated:  June  6, 1997. 
David  A.  Longanecker, 
Assistant  Secntary  for  Postsecondary 
Education. 
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424 32715 
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33026 
67 30285 

Proposed  Rules: 

67 30296,  33048 

45CFR 

144 31669.31670 

146 31669.31670 

148 31695.31670 

.31 025    675 31 521 

.31025    1639 30763 


47CFR 

1 5 ~ 33368 

24 31002 

36 32862 

54 32862 

61 31003,  31868,  31939 

63 32964 

69 31868,32862 

73 31005,  31006,  31007, 
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Proposed  Rules: 

1 31777 

63 32964.  32971 

69— 31040 
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1 01 32267 
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9904 31308 

Proposed  Rules: 

0 30186 

4 30186 
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8 30186 

15 30186 
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17 30186 

22 30186 

27 30186 

28 30186 

31 30186 

32 30186 

35 30186 

42 30186 

43 30186 

44 301 86 
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51 30186 

52 30186 

53 30186 

214 „ 30829 

216 ™. 30829 
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245 30832 

252 30831,  30832 


932 30556 

970 30556 
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171 .29673.  30767.  31363 

172 30767 
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356 „ 32040 

370 32040 

379 32040 
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1136 33028 

1312 30286 

Proposed  Rules: 

390 32066 

392 32066 

393 32066 

571 32562. 

1 1 57 32068 
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17 30772.  31740.  31748, 

31757,  33029.  33038,  33368 
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216 33374 

285 30741 ,  32697 

300 33039 

630 30775 

660 29676,  30776,  32048, 

32543 

679 30280.  30283.  31010. 

31367.  31369,  32048,  32049, 
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Proposed  Rules: 
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17 32070.  32189,  32268, 

32733,  33383,  33388,  33390 
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679 30835,  32564.  32579. 
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rM  NDERS 

Tne  Items  in  this  list  were 
editonally  compiled  as  an. aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  lot  has  no  legal 
significance. 

HJLES  GOING  INTO 
EFFECT  JUNE  19,  1997 

:.  :.  ;  .ULTURE 
DtPARTMENT 
Forest  Sefvic« 
Organization,  furxrtions,  and 

procedures: 

Technical  amendments; 
putHished  6-19-97 
jGRtCULTURE 

■;,i.:;  esaTMCffJ- 
ra  r-    t>«'»ice  Agenq^ 
Water  and  waste  loans  and 

grants;  regulations 

consolidatKjn;  putjiished  6- 

19-97 
AGRICULTURE 
DE".i""MENT 
Ruidi  busin«ss-Cooperattve 
Service 
Water  and  waste  loans  and 

grants;  regulations 

consolidation:  published  6- 

i.fl  CULTURE 

D5-..>iq-MENT 
<.;  i    -  ^sir>g  Service 
Water  and  waste  loans  and 

grants;  regulations 

consolidation;  put>lished  6- 

19-97 

AGRICULTURE 

OEPARTMEFfT 

Rural  Utilities  Service 

Water  arxj  waste  loans  and 

grants:  regulations 

consolidation,  putjiished  6- 

19-97 
COMMERCE  DEPARTMETfT 
National  Oceanic  and 
Atmoaphfte  Administration 
Marine  mamnr\als: 

Subsistence  taidng — 
l>4onhern  fur  seals: 
harvest  estimates; 
published  6-19-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  VAVapproval  ano 

promulgation,  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Washington  et  al.;  published 
5-19-97 
HEALTH  AND  HUMAN 
SFPVTrG  ::-EPARTMENT 

i-  ■;.<,.>•;    ■«    J    _)!ug 

A:3f^!''-  '>!ration 
Or3ar.!.iation.  lunctiorw,  aryj 
authonty  delegations: 


Commissioner  of  Food  and 
Drugs;  published  6-19-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt)rige  operations: 
New  Jersey;  putslished  5-5- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Cessna;  putilished  6-4-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martoting 
Service 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 
due  by  6-26-97;  published 
6-16-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  arKf  animal 
products: 

Horses  and  horse  products; 

limited  ports  of  entry — 

Dayton,  OH;  comments 

due  by  6-23-97; 

published  5-22-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alasica  National  Interest  Lands 

Conservation  Act; 

implementation: 

Revenue-producing  visitor 
services  in  conservation 
system  units  within 
national  forests  of  Alasita; 
procedures  establishment; 
comments  due  by  6-24- 
97;  published  4-25-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  ar>d  Inspection 

Service 

Meat  and  poultry  inspection: 
Contact  freezing  of  meat 
and  meat  products:  liquid 
nitrogen  use;  comments 
due  by  6-23-97;  published 
5-22-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone- 


Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  6-24- 
97;  published  6-9-97 
Caribbean,  Gulf,  and  South 
Atlantic  fishenes— 
Snapper  grouper  and 
bladt  sea  bass; 
comments  due  by  6-23- 
97;  published  4-23-97 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  6-23-97; 
published  4-23-97 
Magnuson  Act  provisions 
and  Northeastern  United 
States  fisheries — 
Expenmental  fishing 
permits;  comments  due 
by  6-20-97;  put>lished 
6-5-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  6-26- 
97;  published  6-12-97 

Marine  mammals: 
Endangered  fish  or  wildlife — 

Anadromous  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  6-23-97;  published 
5-23-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Sutx»ntract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Accidental  release 
prevention — 
Regulated  substances  arxl 

thresholds  list; 

modifications;  comments 

due  by  6-23-97; 

published  5-22-97 

Fuels  and  fuel  additives — 

Gasoline  produced  by 

foreign  refiners; 

baseline  requirements; 

hearing;  comments  due 

by  6-20-97;  published 

5-12-97 

Stratospheric  ozone 
protection — 

Significant  new 
alternatives  policy 
program;  comments  due 
by  6-20-97;  put>lished 
5-21-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 


States:  air  quality  planning 

purposes;  designation  of 

areas: 

Kentudty  et  al.;  comments 

due  by  6-26-97;  published 

5-27-97 
Utah;  comments  due  by  6- 

23-97;  published  5-23-97 

Hazardous  waste: 
State  underground  storage 
tanit  program  approvals- 
Mississippi;  comments 
due  by  6-23-97; 
published  5-23-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenoxycarb;  comments  due 
by  6-24-97;  published  4- 
25-97 
Imidadoprid;  comments  due 
by  6-24-97;  published  4- 
25-97 
Oxytluorfen;  comments  due 
by  6-24-97;  published  4- 
2S97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  comments  due 
by  6-23-97;  published 
5-22-97 
National  priorities  list 
update;  comments  due 
by  &-23-97:  published 
5-23-97 
Water  pollution  control: 
Clean  Water  Act  and  Safe 
Drinking  Water  Act — 
Pollutant  analysis  test 
procedures;  approval 
process  streamlined; 
guidelines;  comments 
due  by  6-26-97; 
published  3-28-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servrces: 
Access  charges — 
Special  access  lines; 
presutiscribed 
interexchange  earner 
charge:  general  support 
facility  costs 
reallocation;  comments 
due  by  6-26-97; 
published  6-6-97 
Intecpational  settlement 
rates:  comments  due  by 
6-24-97;  published  6-17- 
97 
ftorth  American  Numbering 
Council  recommendations; 
comment  request:  comments 
due  by  6-20-97;  published 
5-27-97 
Personal  communication 
services: 


UMI 


Fede 
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r  /  Vol.  62,  No.  118  /  Thursday.  June  19.  1997  /  Reader  Aids 


Broaotjuiio  r-^o  o  and  F 
block  installment  payment 
issues;  comments  due  by 
6-23-97;  published  6-11- 
97 

Licenses  in  C  block 
(broadband  PCS)— 
Installment  plan  notes;  7 
percent  interest  rate 
waiver;  comments  due 
by  6-23-97;  published 
fr^97 

Radio  services,  special: 
Mobile  satellite  services;  2 
GHz  allocation;  comments 
due  by  6-23-97;  published 
4-22-97 

Radio  stations;  table  o( 
assignments. 

Alabama;  comments  due  by 
6-23-97;  published  5-7-97 
Wyoming;  comments  due  t>y 
6-23-97;  published  5-7-97 
FEDFRA'-  'RAOE 

COMM-SvON 

Irxlustry  guides: 

Private  vocational  schools; 
comments  due  by  6-23- 
97;  published  4-23-97 

GENERAL  SERVICFS 

ADMsNiS":*/^  •   ON 

Federal  Acquisition  Regulation 
(FAR); 

Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 
Federal  property  management: 
Aviation,  transportation,  and 
motor  vehicles — 
Freight  and  househoW 
goods  transportation 
and  traffic  management 
activities;  procedural 
ar>d  policy  changes; 
comments  due  by  6-23- 
97;  published  4-23-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Marine  mammals: 
Endangered  fish  or  wikJIife— 
Anadromous  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  6-23-97;  published 
5-23^7 


••'F-;C-.    :■•■  -'ARTMENT 
M  f.f--dih  Ma-agement 
Service 

Federal  regulatory  review; 
request  for  comments; 
comments  due  by  6-23-97; 
published  4-24-97 
Oil  Pollutk)n  Act  of  1990; 
implementation: 
Offshore  facilities;  oil  spill 
financial  responsibility; 
comments  due  by  6-23- 
97;  published  3-25-97 
Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  information 
comment  request; 
comments  due  by  6-23- 
97;  published  4-22-97 
INTERIOR  DEPARTMENT 
Surfrt  *   M     r„  "Reclamation 
and  Lniaroemeni  Office 
Permanent  program  arxl 
abarxJoned  mine  larid 
reclamation  plan 
submissions: 

Missouri;  comments  due  by 
6-25-97;  published  6-10- 
97 

West  Virginia;  comments 
due  by  6-25-97;  published 
6-10-97 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Classification  and  program 
review;  team  meetings; 
comments  due  by  6-20- 
97;  published  4-21-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Subcontract  consent; 
comments  due  by  6-20- 
97;  published  4-21-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Nonpublic  records  production 
arxl  agency  employees 
testimony  in  legal 
proceedings;  comments  due 


by  6-23-9^;  published  4-24- 
97 

PERSONNEL  MANAGEMENT 
OFRCE 

Organizations  representing 
Federal  employees  and 
other  organizations;  agency 
relationships;  comments  due 
by  6-23-97;  published  4-22- 
97 

RAILROAD  RETIREMENT 
BOARD 

Debt  Collectkm  Improvement 

Act  of  1996: 

Collection  of  debts  by  offset 
against  Federal  payments; 
comments  due  by  6-20- 
97;  published  4-21-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operatons: 
Maryland;  comments  due  t)y 
6-20-97;  published  4-21- 
97 

^4ew  Jersey;  comments  due 
by  6-20-97;  published  4- 
21-97 
Regattas  and  marine  parades: 
Assateague  Channel,  VA; 
marine  events;  comments 
due  by  6-20-97;  published 
4-21-97 

tran'^;»';'-'-atkx< 
DEPa.*^:.m.l.nt 

Economic  regulations: 
[Domestic  passenger 
manifest  information; 
comments  due  by  6-20- 
97;  published  5-30-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-23-97;  published  4-22- 
97 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
doe  by  6-24-97;  published 
5-13-97 

Jetstream;  comments  due 
by  6-23-97;  published  5- 
14-97 


Lockheed;  comments  due 
by  6-20-97;  published  5-9- 
97 

McDonnell  Douglas; 
commerrts  due  by  6-23- 
97;  published  4-22-97 

Pratt  &  Whitney;  comments 
due  by  6-24-97.  published 
4-25-97 

Saab;  comments  due  by  6- 
19-97;  published  5-8-97 

Qass  E  airspace;  comments 
due  by  6-25-97;  published 
5-13-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
Federal  regulatory  review; 
withdrawn;  technical 
worlcshop;  comments  due 
by  6-20-97;  published  3- 
21-97 

Metric  conversjon;  weights 
arxj  measures  system; 
comments  due  tjy  6-20- 
97;  published  4-21-97 

TREASURY  DEPARTMENT 

Customs  Service 

Entry  process  procedures; 
entry  filer  codes  publication; 
comments  due  by  6-23-97; 
published  4-22-97 

North  American  Free  Trade 
Agreement  Implementatkyi 
Act: 

Recordkeeping 
requirements;  comments 
due  by  6-23-97;  published 
4-23-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Travel,  entertainment,  gifts 
and  listed  property; 
business  expenses 
sut)stantiation;  cross- 
relerence;  comments  due 
by  6-23-97;  published  3- 
25-97 


Oraei  Now! 

^h-  United  States  Government  Manual 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpfuITor  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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1996/97 


*36  per  copy 


I  United  States  Government 


Charge  your  order. 
It's  easy! 


copies  of  The  United  States  Government  Manual,  1996/97, 


Oder  Processing  Code: 

*7917 

□  "^FS,  please  send  me 

S/N  069-000-00069-0  at  ^36  (M5  foreign)  each. 

Total  cost  of  my  order  is  ^ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  DocOments 


Company  or  personal  name 
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Authorizing  signature 
Mail  orders  to: 
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Documents 


WeaUy  CoaixlatioB  of 

Presidential 
Documents 


Muiday.  Javury  l:t.  I<»7 
VukMT  :l:l— Nil 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
arxJ  announcements.  It  contains  the 
full  tex     •  '  .^  PresKlent's  public 
speet  f't-i.  ^latements,  messages  to 
Congress,  news  conferences,  and  other 
Presidental  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  PreskJential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Clas.s  Mai!  Q   $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 
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A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  o(  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  an>endatofy 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$25  per  year 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
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Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Pnnting 
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For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via; 

•     Phone:  toll-free:  1-888-293-6498 
■k    Email:  gpoaccessdgpc.gov 


I   I    J 


Federal  Register  /  Vol.  62,  No.  119  /  Friday.  June  20,  1997 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs), 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration,  Washington.  DC  20408,  under  the  Federal 
Register  Act  (49  SUt.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Perishable  Agricultural  Commodities  Act;  implementation: 
Electronic  transmissions  as  ordinary  and  usual  billing  or 
invoice  statements,  33574-33575 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Federal  Crop  Insurance  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Mediterranean  fruit  fly,  33537-33539 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

National,  State  and  local  community  health  objectives; 
State  assessment  initiatives.  33655-33660 
Meetings: 

Injury  Research  Grant  Review  Committee,  33660 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Connecticut,  33585 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  33584-33585 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33604-33605 

Council  on  Environmental  Quality 

NOTICES 

American  Heritage  Rivers  initiative;  environmental, 

historic,  and  economic  programs  and  services; 

comment  request,  33647-33651 

Defense  Department 
See  Engineers  Corps 


NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  33605-33606 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
King,  Suzanne  Kirkwood,  M.D.,  33680 

Education  Department 

NOTICES 

Vocational  education;  national  center  or  centers  for 

research;  authorization  interpretation  and  waivers, 

33726-33727 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

33681-33682 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 
El  Paso  Electric  Co.,  33620-33622 

Engineers  Corps 

NOTICES 

Wetland  functions,  hydrogeomorphic  approach  to  assessing; 
National  action  plan,  33607-336^0 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Section  numbering  redesignated  to  parallel  corresponding 
FAR  sections  numbering  and  other  administrative 
changes,  33571-33573 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Oregon,  33548-33550 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon.  33563-33569 
Tebuconazole,  33550-33557 
Terbacil,  33557-33563 
NOTICES 
Clean  Air  Act: 

Hazardous  air  pollutants;  sources  list,  33625-33639 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  33640-33641 
Weekly  receipts,  33640 
Meetings: 

Clean  Air  Act  Advisory  Committee,  33641 
Pesticide,  food,  and  feed  additive  petitions: 

Rhone-Poulenc  Ag  Co.  et  al.,  33641-33647 
Wetland  functions,  hydrogeomorphic  approach  to  assessing; 
National  action  plan,  33607-33620 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 


FpHpral   RpoistBr  /  Vnl     R7     Mr>     11Q    /   pT.ir)air     Inno   nn     -innT    /  /"*».%»»«», 


TV 


Federal  Register  /  Vol.  62,  No.  119  /  Friday,  June  20,  1997  /  Contents 


Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
McKeeve,  David,  33585-33586 
McNeil  International,  33586-33587 

^arm  Credit  Administration 

soncES 

Meetings;  Sunshine  Act,  33651 

Farm  Service  Agency 

RULES 

Commodity  warehouse  regulations;  administrative  changes, 

33539-33542 
NOTICES 

Warehouse  Act  fees: 
Cotton,  etc.,  33582-33583 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Gulfetream.  33543-33545 

Saab.  33542-33543, 33545-33547 
PROPOSEO  RULES 

VOR  Federal  airways,  33579-33580 
NOTICES 

Exemption  petitions;  summary  and  disposition,  33696 
Meetings: 

Weather  Enhancement  Advisory  Subgroup,  33697 
Passenger  focility  charges;  applications,  etc.: 

Bert  Mooney  Airport  Authority,  MT,  et  al.,  33697-33700 

'pKieral  Communications  Commission 

^        OES 

Meetings;  Sunshine  Act,  33651 
Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 

Fresh  market  tomatoes 

Correction,  33539 

PROPOSED  RULES 

Administrative  regulations: 

Insurance  coverage  by  written  agreement;  procedures, 

33575-33579 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  33651-33652 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Kentucky  et  al.,  33569-33571 
NOTICES 
Disaster  and  emergency  areas: 

Miimesota,  33652 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Duke  Power  Co.  et  al.,  33623-33625 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  33622 


Northern  Natural  Gas  Co.,  33622 

Williston  Basin  Interstate  Pipeline  Co.,  33622-33623 

Federal  Highway  Administration 

NOTICES 

Wetland  functions,  hydrogeomorphic  approach  to  assessing; 
National  action  plan,  33607-33620 

Federal  Mine  Safety  and  IHealth  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33682 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  33652 
Change  in  bank  control;  correction,  33652 
Formations,  acquisitions,  and  mergers,  33653 
Permissible  nonbanking  activities,  33653-33654 

Meetings;  Sunshine  Act,  33654 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Comtrad  Industries,  Inc.,  33654 

Natural  Innovations,  Inc.,  et  al.,  33654 

Uno  Restaurant  Corp.  et  al.,  33654-33655 

World  Media  T.V.,  Inc.,  33655 


Financial  Management  Service 

See  Fiscal  Service 


Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Transaction  requests  within  TREASURY  DIRECT  system; 
time  limitation  for  processing 
Correction,  33548 
Marketable  book-entry  Treasury  bills,  notes,  and  bonds;  sale 
and  issue: 
Automated  clearing  house  payment  method;  U.S. 
Securities  accounts;  correction,  33548 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  33702-33703 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  33669- 
33670 
Wetland  functions,  hydrogeomorphic  approach  to  assessing; 
National  action  plan.  33607-33620 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  33660- 
33661 
Food  additive  petitions: 

Toyo-Morton.  Ltd.;  correction.  33661 
Meetings: 

Medical  Devices  Advisory  Committee,  33661-33662 
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Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems- 
Slaughter  and  processing;  inspection  methods 

reconsideration;  meeting  date  extension,  33583- 
33584 

Forest  Service 

NOTICES 
Meetings: 
Deschutes  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  33584 

General  Services  Administration 

PROPOSED  RULES 

Federal  property  management: 
Utilization  and  disposal —  w 

Govemment-ovraed  improvements  and  related  personal 
property  on  surplus  land,  33580-33581 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  33605-33606 

Health  and  Huntan  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  33662 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  33667-33669 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list.  33663-33664 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Sui&ce  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33703-33705 


International  Trade  Administration 

NOTICES 
Antidumping: 
Cold-rolled  carbon  steel  flat  products  and  corrosion- 
resistant  carbon  steel  flat  products  from — 
Korea.  33587-33588 
Extruded  rubber  thread  from — 

Malaysia,  33588-33601 
Fresh  garlic  from — 

China,  33601-33603 
Magnesium,  pure,  from — 
China,  33603 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Arizona,  33603 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  AUantic  salmon  from — 
Chile,  33678-33679 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Justice  Programs  Office 
See  Prisons  Bureau 
NOTICES 

Pollution  control;  consent  judgments: 
Fleming,  Roger,  33679 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Policing  research  and  evaluation,  33680 

Labor  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  33670 

Oregon,  33670-33671 

Wyoming,  33671 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  33671-33672 

Wyoming,  33672-33673 
Recreation  management  restrictions,  etc.: 

Deschutes  National  Wild  and  Scenic  River  Area,  OR; 
prohibited  acts,  33673-33674 
Resource  management  plans,  etc.: 

Phoenix  and  Safford  Districts,  AZ.  33674-33675 
Withdrawal  and  reservation  of  lands: 

Colorado.  33675 

Mine  Safety  anti  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aerortautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  33605-33606 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  33664-33666 
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National  Institute  of  Dental  Research,  33666 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 
33666 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  33603- 
33604 
Permits: 

Marine  mammals,  33604 

National  Park  Service 

NOTICES 

Historic  preservation  professional  qualification  standeirds; 

proposed  revision,  33708-33723 
Native  American  humeui  remains  and  associated  funerary 
objects: 
Fort  Kamehameha  and  Hickam  Field,  U.S.  Army 

Garrison,  HI;  inventory,  33675-33676 
Maine  State  Museum,  Augiista,  ME;  inventory,  33676- 
33677 

Natural  Resources  Conservation  Service 

NOTICES 

Wetland  functions,  hydrogeomorphic  approach  to  assessing; 
National  action  plan.  33607-33620 

Nuclear  Regulatory  Commission 

NOTICES 

Petitions;  Director's  decisions: 

Advanced  Medical  Systems,  Inc.,  33682-33687 

Florida  Power  &  Light  Co.,  33687-33688 
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Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  119 

Friday.  June  20,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


Df^^^^^^NT  of  agriculture 

Animai  arid  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

mnrkpt  Kn   07-05^-2] 

Meaittf '  -  n^di  Fruit  Fly;  Addition  to 
Quarai     e    Areas;  Regulated  Articles 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  Agriculture. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Hillsborough 
County,  FL,  to  the  list  of  quarantined 
areas,  restricting  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area,  and  adding  eggplant, 
other  than  commercially-produced 
eggplant,  to  the  list  of  regulated  articles. 
These  actions  are  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  continental 
United  States. 

DATES:  Interim  rule  effective  June  16, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
Ai,  -T   1997. 

ADD«t-^j.hS:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road, 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
PPQ,  APHIS,  4700  River  Road,  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Cemtitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  frmts  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  die 
United  States. 

Recent  trapping  surveys  by  insi}ectors 
of  Florida  State  and  county  agencies  and 
by  inspectors  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  have 
revealed  that  an  infestation  of  Medfly 
has  occurred  in  a  portion  of 
Hillsborough  County,  FL. 

The  regmations  in  §301.78-3  provide 
that  the  Administrator  of  APHIS  vnll  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boundaries  lines,  for  a 
portion  of  a  State  being  designated  as 
quarantined,  are  set  up  approximately 
four-and-one-half-miles  from  the 


detection  sights.  The  boundary  lines 
may  vary  due  to  certain  factors  such  as 
the  location  of  hosts,  the  location  of 
transportation  centers  such  as  bus 
stations  and  airports,  the  patterns  of 
persons  moving  in  that  State,  the 
number  and  patterns  of  distribution  of 
the  Medfly,  and  the  use  of  clearly 
identifiable  lines  for  the  boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  a  portion  of  Hillsborough  County 
in  Florida.  The  new  quarantined  area  is 
described  in  the  rule  portion  of  this 
document. 

Regulated  Articles 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  berries, 
fruits,  nuts,  and  vegetables,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  berries,  fruits,  nuts,  and 
vegetables.  Based  on  research  and 
experience,  the  articles  listed  in 
§  301.78-2(a)  as  regulated  articles  are 
articles  that  are  likely  to  cause  the 
spread  of  the  Medfly. 

We  are  proposing  to  add  eggplant, 
other  than  commercially-produced 
eggplant,  to  the  list  of  articles  regulated 
for  Medfly.  Review  of  the  scientific 
literature  reveals  that  fully  ripe  eggplant 
can  be  a  host  of  Medfly.  Commercially- 
produced  eggplant — eggplant  identified 
by  an  inspector  as  having  been 
produced  for  sale  and  distribution  in 
mass  markets,  is  harvested  at  a  stage  of 
development  when  susceptibility  to 
Medfly  infestation  is  unlikely. 

Wild  or  "backyard"  produce, 
including  eggplant,  is  generally  grown 
and  handled  under  very  different 
conditions  than  commercially-produced 
fruits  and  vegetables  (e.g.,  wild  or 
backyard  produce  usually  involves 
different  varieties  of  produce  and 
different  cultivating  techniques,  little  or 
no  pest  control,  and  a  lack  of  sanitary 
controls  during  growing  and  packing, 
such  as  removal  and  destruction  of 
overripe  and  damaged  fruit).  As  a  result, 
there  is  reason  to  believe  that  wild  or 
backyard  produce  presents  a  greater  pest 
risk  than  commercially  produced  fruits 
and  vegetables.  Therefore,  we  are 
amending  the  list  of  regulated  articles  in 
§  301.78-2(a)  by  adding  "Eggplant 
[Solanum  melongena  L.),  other  than 
commercially-produced."  We  are  also 
adding  a  definition  for  "commercially- 
produced"  to  clarify  the  difference 
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uetween  backyard  produce  and 
commercially  grown  produce. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signatiu^.  We 
will  consider  conunents  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  conunents  we  receive 
and  any  amendment  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  1286&.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  Medfly 
regulations  by  quarantining  an  area  in 
Hillsborough  County  in  Florida, 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area,  and  adding  eggplant,  other  than 
commercially-produced  eggplant,  to  the 
list  of  regulated  articles. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 


and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Enviromnental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
Nationad  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
'  to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  {md  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd, 
ISOee,  I50ff,  161, 162,  and  164-167:  7  CFR 
2.22,  2.80.  and  371.2(c). 

2.  In  §  301.78-1  is  amended  by  adding 
a  definition,  in  alphabetical  order,  to 
read  as  follows: 

§301.78-1    Definitions. 

***** 

Commercially-produced.  Fruits  and 
vegetables  that  an  inspector  identifies  as 
having  been  produced  for  sale  and 
distribution  in  mass  markets.  Such 
identification  will  be  based  on  a  variety 
of  indicators,  including,  but  not  limited 
to:  quantity  of  produce,  monocultural 
practices,  pest  management  programs, 
good  sanitation  practices  including 
destruction  of  culls,  type  of  packaging, 
identification  of  grower  or  packing 
house  on  the  packaging,  and  documents 
consigning  the  shipment  to  a  wholesaler 
or  retailer. 


$301.78-2    [Amended] 

3.  In  §  301.78-2,  paragraph  (a)  is 
amended  by  adding  "Eggplant  [Solanum 
melongena  L.),  other  than 
commercially-produced  eggplant" 
immediately  after  "Date  (Phoenix 
dactylifera)" . 

4.  In  §  301.78-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

$301.78-3    Quarantined  aress. 

***** 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

FLORIDA 

Hillsborough  County.  That  portion  of 
Hillsborough  County  beginning  at  the 
intersection  of  Knights  CrifTin  Road  and  State 
Road  39;  then  west  along  Knights  Griffin 
Road  to  Stacy  Road  (including  properties  on 
the  north  side  of  Knights  Griffin  Road):  then 
north  along  Stacy  Road  to  U.S.  301 
(including  properties  on  the  west  side  of 
Stacy  Road):  then  south  along  U.S.  301  to 
East  Fowler  Avenue  (582);  then  west  along 
east  Fowler  Avenue  (582)  to  1-75;  then  north 
along  1-75  to  R.  19  E.,  T.  27  S.,  secUon  line 
dividing  sections  14  and  23;  then  west  along 
the  section  line  dividing  sections  14  and  23, 
sections  15  and  22,  sections  16  and  21, 
sections  17  and  20.  and  sections  18  and  19 
to  Debuel  Road;  then  west  along  Debuel  Road 
and  its  extension  (including  the  properties  on 
the  north  side  of  Debuel  Road)  to  R.  18  E., 
T.  27  S.,  section  line  dividing  sections  13  and 
24,  and  sections  14  and  23;  then  west  along 
R  18  E.,  T.  27  S.,  section  line  dividing 
sections  13  and  24,  and  14  and  23  to  Van 
Dyke  Road;  then  west  along  Van  Dyke  Road 
(including  the  properties  on  the  north  side  of 
Van  Dyke  Road)  to  Veterans  Expressway 


UMI 


Federal  Register  /  Vol.  62.  No.  119  /  Friday.  June  20.  1997  /  Rules  and  RegulaUons  33539 


(589);  then  south  along  \  utci^ns  Lxprussway 
(589)  until  it  becomes  Eisenhower  Boulevard; 
then  south  along  Eisenhower  Boulevard  to 
MemoriBl  Highway;  then  south  along 
Memorial  Highway  to  Kennedy  Boulevard; 
then  east  along  Kennedy  Boulevard 
(including  the  properties  on  the  south  side  of 
Kennedy  Boulevard)  to  West.  Shore 
Boulevard;  then  south  along  West  Shore 
Boulevard  (including  properties  on  the  west 
side  of  West  Shore  Boulevard)  to  Gandy 
Boulevard;  then  east  along  Candy  Boulevard 
and  its  extension  (including  the  properties  on 
the  south  side  of  Gandy  Boulevard  and  its 
extension)  to  the  water  edge  of  Hillsborough 
Bay;  then  south,  east,  and  north  along  the 
water  edge  of  Hillsborough  Bay  (including 
Davis  Island,  Harbour  Island.  Hookers  Point, 
and  Port  Sutton)  to  the  northern  shore  line 
of  the  Alalia  River;  then  east  along  the 
northern  shoreline  of  the  Alafia  River  to 
Turkey  Creek;  then  north  along  Turkey  Creek 
to  Brandon  Highway  (U.S.  60);  then  east 
along  Brandon  Highway  (U.S.  60)  (including 
properties  on  the  south  side  of  Brandon 
Highway  (U.S.  60))  to  the  James  L.  Redman 
Parkway  (Highway  39);  then  north  along  the 
James  L.  Redman  Parkway  (Highway  39)  to 
West  Alexander  Street;  then  west  and  north 
along  West.  South  and  North  Alexander 
Street  to  1—4;  then  east  along  1-4  to  Buchman 
Highway  (Highway  39);  then  north  cilong 
Buchman  Highway  (Highway  39)  to  the  point 
of  beginning. 

Done  io  Washington.  DC,  this  16th  day  of 
June  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  97-16195  Filed  6-19-97;  8:45  am] 
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DEPARTMEFfT  OF  AGRICULTURE 

7  CFR  Part  457 

Guaranteed  Production  Plan  of  Fresh 
Market  Tomato;  Correction 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  Thursday,  May  1.  1997 
(62  FR  23628-23634).  The  regulation 
pertains  to  the  Guaranteed  Production 
Plan  of  Fresh  Market  Tomato 
Regulations. 

EFFECTIVE  DATES:  June  20,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber.  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  include  the 
current  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms. 

Need  for  Correction 

As  published,  the  final  regulation 
contains  errors  which  may  prove 
misleading.  The  dates  for  the  end  of  the 
insurance  period  are  being  corrected  to 
designate  October  31,  instead  of 
November  20,  for  California  and 
September  20  in  all  other  states.  A 
November  20  ending  date  creates  an 
insurance  period  that  is  too  long  in 
California  and  significantly  increases 
the  risk  of  loss  for  FCIC. 

Correction  of  Publication 

Accordingly,  the  publication  on  May 
1,  1997,  of  the  final  regulation  at  62  FR 
23628-23634  is  corrected  as  follows: 

PART  457— {CORRECTED] 

§457.128    [Corrected] 

On  page  23633,  in  the  second  column, 
in  §457.128.  section  10(b)(7)  is 
corrected  to  read  as  follows  "October  31 
of  the  crop  year  in  California  and 
September  20  in  all  other  states." 

On  page  23634,  in  the  first  column,  in 
§457.128.  section  13(c)(l)(iii){A)is 
corrected  to  read  as  follows:  "With  a 
classification  size  of  6  x  7  (2%2  inch 
minimum  diameter)  or  larger  and  that 
would  grade  eighty-five  percent  (85%) 
or  better  U.S.  No.  1  for  types  other  than 
cherry,  roma,  or  plura;  or" 

Signed  in  Washington,  DC,  on  June  16, 
1997. 

Kenneth  D.  Ackennan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  97-16231  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Parts  735,  736,  737,  738,  739, 
740,  741,  742,  and  743 

RIN  0560-AF07 

Amending  Regulations  for  Various 
Commodity  Warehouses 

AGENCY:  Farm  Service  Agency. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  updates  the 
various  commodity  regulations  issued 
under  the  United  States  Warehouse  Act 
(USWA)  governing  cotton,  grain,  wool, 
dry  beans,  nut,  sirup,  and  cottonseed 
warehouses.  The  changes  contained  in 
this  final  rule  are  administrative  in 
nature.  Due  to  the  administrative  nature 
of  these  changes,  affected  warehouse 
operators/warehousemen  or  other 
sectors  of  agricultural  trade  will  not  be 
adversely  affected. 

This  final  rule  also  revokes  the 
"Regulations  for  Field  Warehouses" 
which  were  originally  issued  as  Service 
and  Regulatory  Aimouncement  No.  136 
(B.A.E.)  July  30,  1932.  These  regulaUons 
have  not  had  any  appreciable  activity 
for  many  years  and  there  is  no 
foreseeable  need  for  them  in  the  future. 

This  action  is  being  taken  as  part  of 
the  National  Performance  Review 
Initiative  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

EFFECTIVE  DATE:  June  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Mikkelsen,  Chief.  Licensing 
Authority  Branch,  Warehouse  and 
Inventory  Division,  Farm  Service 
Agency.  STOP  0553, 1400 
Independence  Avenue  SW., 
Washington,  DC  20250-0553;  telephone 
(202) 720-7433. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  t)een  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Analysis  is 
needed. 

Executive  Order  12372 

This  program/ activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
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published  at  48  FR  291 15  (June  24, 
1983). 

Paperwork  Reduction  Act 

This  rule  does  not  affect  reporting  or 
recordkeeping  requirements. 

Regulatory  Flexibility  Act 

Because  this  rule  will  not  have  an 
adverse  impact  on  a  substantial  niunber 
of  small  businesses,  a  Regulatory 
Flexibility  Assessment  is  not  required. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

Pursuant  to  the  provisions  of  the 
USWA,  the  Secretary  has  the  authority 
to  license  public  warehousemen  storing 
agricultxual  commodities  (7  U.S.C.  241 
et  seq.)  who  meet  statutory  and 
regulatory  standards.  Changes  in  the 
economy,  governmental  administrative 
policy,  and  the  needs  of  the 
warehousing  industry  in  general  have 
necessitated  the  Department  to  review, 
on  a  continuous  basis,  operations  and 
requirements  under  the  USWA. 

Accordingly,  rules  and  regulations 
ana  changes  to  such  rules  and 
regulations  have  been  promulgated  by 
the  Department  from  time  to  time,  under 
authority  of  7  U.S.C.  268  (section  28)  of 
the  USWA  for  the  efficient  execution  of 
the  USWA. 

List  of  Subjects  in  7  CFR  Parts  735,  736, 
737,  738,  739,  740,  741.  742  and  743 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  is  amended  as  follows: 

1.  Throughout  parts  735  through  742, 
in  OMB  control  numbers,  revise  all 
references  to  "control  number  0581- 
0027"  to  read  "control  number  0560- 
0120." 

PART  73S-COTTON  WAREHOUSES 

2.  The  authority  citation  for  part  735 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

3.  In  the  sections  listed  below,  remove 
the  reference  in  the  right  column  and 
insert,  "the  Service"  in  its  place: 


Section 

Reference 

735.2(gg)  

735.2{hh)  

"FSA". 
"FSA". 

735.2(ii)  

"FSA". 

735.52  

"Agricultural  Marketing 

Service.  USDA". 
"FSA". 

735.100  

735.1 01  (k)  

735.102(b)  

"FSA". 

"FSA"  (two  occurrences). 

4.  Section  735.35  is  revised  to  read  as 
follows: 

§  735.35    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

§  735.46    [Removed  and  Reserved] 

5.  Section  735.46  is  removed  and 
reserved. 

6.  Section  735.87  is  revised  to  read  as 
follows: 

$735.87    Publlcstions. 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. 

7.  Section  735.101(n)  is  removed  and 
§§  735.101  (o)  through  (q)  are 
redesignated  §§  735.101  (n)  through  (p) 
respectively. 

PART  736— GRAIN  WAREHOUSES 

8.  The  authority  citation  for  part  736 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

S  736.5    [Removed  and  Reserved] 

9.  Section  736.5  is  removed  and 
reserved. 

10.  Section  736.22  is  revised  to  read 
as  follows: 

§  736.22    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing, 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

11.  Section  736.32  is  moved  to 
immediately  follow  the  undesignated 
center  heading  "Duties  of 
Warehouseman".  Section  736.32  is  also 
revised  to  read  as  follows: 


§  736.32    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

12.  In  §  736.33,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  736.33    Insurance;  requirements. 

•         •         *         •         * 

(f)  If  at  any  time  a  fire  occurs  at  or 
within  any  licensed  warehouse,  it  shall 
be  the  duty  of  the  warehouseman  to 
report  immediately  the  occurrence  of 
such  fire  and  the  extent  of  damage  to  the 
Administrator. 

13.  In  the  last  sentence  in  §  736.59, 
the  phrase  "of  'Agricultiu-al  Marketing 
Service,  USDA.'  "  is  changed  to  read  "of 
the  Service." 

PART  737— TOBACCO  WAREHOUSES 

14.  The  authority  citation  for  part  737 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

15.  Section  737.19  is  revised  to  read 
as  follows: 

S  737. 1 9    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing, 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

16.  Section  737.42  is  revised  to  read 
as  follows: 

§737.42    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

17.  Section  737.46  is  revised  to  read 
as  follows: 

$  737.46    Reporting  fire  losses. 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
immediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

$  737.47    [Removed  and  Reserved] 

18.  Section  737.47  is  removed  and 
reserved. 

19.  In  the  last  sentence  in  §  737.50, 
the  phrase  "of  'Agricultural  Marketing 
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Service,  L'SDA.'  "  is  changed  lo  read    of 
the  Service." 

20.  Section  737.76  is  revised  to  read 
as  follows: 

§737.76    Publications. 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. 

PART  738— WOOL  WAREHOUSES 

21.  The  authority  citation  for  part  738 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

22.  Section  738.19  is  revised  to  read 
as  follows: 

§  738.19    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing, 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

23.  Section  738.30  is  revised  to  read 
as  follows: 

§  738.30    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  &om  time  to  time. 

S  738.^    [Removed  and  Reserved] 

24.  Section  738.32  is  removed  and 
reserved. 

25.  Section  738.45  is  revised  to  read 
as  follows: 

§  738.4S    Reporting  Are  losses. 

If  at  any  time  a  fire  occiurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
inunediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

26.  In  the  last  sentence  in  §  738.48, 
the  phrsse  "of  'Agricultural  Marketing 
Service,  USDA.' "  is  changed  to  read  "of 
the  Service." 

27.  Section  738.70  is  revised  to  read 
as  follows: 

$738.70    Publications. 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. 


PART  739— DRY  BEAN  WAREHOUSES 

28.  The  authority  citation  for  part  738 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

29.  Section  739.19  is  revised  to  read 
as  follows: 

§  739. 1 9    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreemejit  and  bond  for  such  printing, 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

30.  Section  739.40  is  revised  to  read 
as  follows: 

§739.40    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipt  for  auditing  to  an  entity  or  office 
of  the  Service  as  may  be  designated 
from  time  to  time. 

§  739.52    [Removed  and  Reserved] 

31.  Section  739.52  is  removejl  and 
reserved. 

32.  Section  739.53  is  revised  to  read 
as  follows: 


§  739.53    Reporting  fire  Ic 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
immediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

33.  In  the  last  sentence  in  §  739.57, 
the  phrase  "of  'Agricultural  Marketing 
Service,  USDA.' "  is  changed  to  "of  the 
Service." 

34.  Section  739.78  is  revised  to  read 
as  follows: 

§739.78    Publications 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. ' 

PART  740— NUT  WAREHOUSES 

35.  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

36.  Section  740.21  is  revised  to  read 
as  follows: 

§  740.21    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 


(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing, 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

37.  Section  740.27  is  moved  to 
immediately  follow  the  undesignated 
center  heading  center  heading  "Duties 
of  Licensed  Warehousemen".  Section 
740.27  is  also  revised  to  read  as  follows: 

§740.27    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

§  740.49    [Removed  and  reserved] 

38.  Section  740.49  is  removed  and 
reserved. 

39.  Section  740.54  is  revised  to  read 
as  follows: 

§  740.54    Reporting  fire  losses. 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
immediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

40.  In  the  last  sentence  in  §  740.58, 
the  phrase  "of  'Agricultural  Marketing 
Service,  USDA.'  "  is  changed  to  read  "of 
the  Service." 

PART  741— SIRUP  WAREHOUSES 

41.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

42.  Section  741.19  is  revised  to  read 
as  follows: 

§741.19    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator,  (b)  Upon  distinctive 
paper  or  card  stock  sp>ecified  by  the 
Administrator,  (c)  Printed  by  a  printer 
with  whom  the  United  States  has  a 
subsisting  agreement  and  bond  for  such 
printing,  and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section 

43.  Section  741.36  is  revised  to  read 
as  follows: 
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§  74i..xi     v^ii^cieu  lewi^ts,  auditing. 

Each  wairehouseman,  if  requested  by 
the  Service,  shall  forweird  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

44.  Section  741.46  is  revised  to  read 
as  follows: 

§  741 .46    Reporting  fire  losses. 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
immediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

45.  In  the  last  sentence  in  §  741.50, 
the  phrase  "of  'Agricultural  Marketing 
Service,  USDA.' "  is  changed  to  read  "of 
the  Service." 

46.  Section  741.71  is  revised  to  read 
as  follows: 

$741.71    Publications. 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. 

-  4  RT  742— COTTONSEED 
wAP^-OUSES 

47.  The  authority  citation  for  part  742 
continues  to  read  as  follows: 

Aatiiority:  7  U.S.C.  241  et  seq. 

48.  Section  742.20  is  revised  to  read 
as  follows: 

§  742.20    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  unless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator, 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator, 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing, 
and 

(d)  On  paper  and/ or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

49.  Section  742.43  is  revised  to  read 
as  follows: 

S  742.43    Canceled  receipts;  auditing. 

Each  warehouseman,  if  requested  by 
the  Service,  shall  forward  canceled 
receipts  for  auditing  to  an  entity  or 
office  of  the  Service  as  may  be 
designated  from  time  to  time. 

50.  Section  742.55  is  revised  to  read 
as  follows: 

$742.55    Reporting  fire  losses. 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 


immediately  the  occiurence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

51.  In  the  last  sentence  in  §  742.60, 
the  phrase  "of  'Agricultural  Marketing 
Service,  USDA.'  "  is  changed  to  read  "of 
the  Service." 

52.  Section  742.82  is  revised  to  read 
as  follows: 

§742.82    Publications. 

Publications  under  the  act  and  the 
regulations  in  this  part  shall  be  made  in 
such  media  as  may  be  deemed  proper  by 
the  Administrator. 

PART  743— {REMOVED] 

53.  Part  743  is  removed  and  reserved. 

Signed  at  Washington,  DC,  on  June  11, 
1997. 

Bruce  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency. 
IFR  Doc.  97-16013  Filed  6-19-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-177-AD;  Amendment 
3»-10048;  AD  97-13-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  and  Model  SAAB  2000 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
340B  and  Model  SAAB  2000  series 
airplanes,  that  requires  a  one-time 
inspection  to  determine  if  certain 
switches  are  installed  on  the  fire  handle 
of  the  fire  handle  assembly;  and 
replacement  of  the  fire  handle  panel 
with  a  new  fire  handle  panel,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that,  during 
manufacture,  a  batch  of  defective 
switches  were  installed  on  certain  fire 
handle  panels  on  these  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  the  proper  switches 
are  installed  in  the  fire  handle  assembly. 
A  defective  switch  in  the  fire  handle 
assembly  could  prematurely  fail  and, 
consequently,  prevent  the  proper 
operation  of  the  engine  fire  protection 
system  in  the  event  of  a  fire. 
DATES:  Effective  July  25. 1997. 


ine  incorporauon  uy  reierence  oi 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  25, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-1721;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  340B  and  Model  SAAB  2000 
series  airplanes  was  published  in  the 
Federal  Register  on  March  12,  1997  (62 
FR  11392).  That  action  proposed  to 
require  a  one-time  inspection  to 
determine  the  color  of  the  switches 
installed  on  the  fire  handle  panel  of  the 
fire  handle  assembly.  If  a  blue  switch  is 
installed,  that  action  proposed  to 
require  a  one-time  inspection  to  verify 
the  serial  number  of  the  fire  handle 
assembly,  and  replacement  of  the  fire 
handle  panel  with  a  new  fire  handle 
panel,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  21  Saab 
Model  SAAB  340B  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  of  Saab  Model 
SAAB  340B  series  airplanes  is  estimated 
to  be  $1 .260,  or  $60  per  airplane. 
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The  FAA  also  estimates  that  3  Saab 
Model  SAAB  2000  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  of  Saab  Model 
SAAB  2000  series  airplanes  is  estimated 
to  be  $540,  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu*  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


*iRtC  Ih 


a  WORTHINESS 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-13-01    SAAB  Aircraft  AB:  Amendment 
39-10048.  Docket  96-NM-l  77-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  having  serial  numbers  354  through 
374  inclusive;  and  Model  SAAB  2000  series 
airplanes,  having  serial  numbers  004  through 
025  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rei)aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordemce  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
reftair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  proper  switches  are  installed 
on  the  fire  handle  panel  of  the  fire  handle 
assembly,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
determine  the  color  of  the  switches  installed 
on  the  fire  handle  panel  of  the  fire  handle 
assembly,  in  accordance  with  SAAB  Service 
Bulletin  340-26-016,  dated  November  9, 
1995  (for  Model  SAAB  340  series  airplanes), 
or  SAAB  Service  Bulletin  2000-26-006, 
dated  November  9,  1995  (for  Model  SAAB 
2000  series  airplanes);  as  applicable. 

(1)  If  all  of  the  switches  are  green  on  the 
fire  handle  assembly,  no  further  action  is 
required  by  this  AD. 

(2)  If  any  blue  switch  is  installed,  prior  to 
further  flight,  perform  a  one-time  inspection 
to  determine  the  serial  number  of  the  fire 
handle  assembly,  in  accordance  with  the 
applicable  service  bulletin. 

(i)  If  no  fire  handle  assembly  has  a  serial 
number  listed  in  the  service  bulletin,  no 
further  action  is  required  by  this  AD. 

(ii)  If  any  fire  handle  assembly  has  a  serial 
number  listed  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  fire  handle  panel 
with  a  new  fire  handle  panel,  in  accordance 
with  the  applicable  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  fire  handle  assembly, 
having  any  serial  niunber  identified  in 
paragraph  B.(3)(g)  of  the  Accomplishment 
Instructions  of  SAAB  Service  Bulletin  340- 
26-016,  dated  November  9,  1995;  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Ofterators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  SAAB  Service 
Bulletin  340-26-016,  dated  November  9. 
1995,  or  SAAB  Service  Bulletin  2000-26- 
006,  dated  November  9,  1995,  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
July  25,  1997. 

Issued  in  Renton,  Washington,  on  June  10, 
1997. 

Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-15766  Filed  6-19-97;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  96-NM-282-AD;  Amendment 
39-10049;  AD  97-13-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
American  (Frakes  Aviation)  Model  G- 
73  (Mallard)  Series  Airplanes  Modified 
in  Accordance  With  Supplemental 
Type  Certificate  (STC)  SA2323WE 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream 
American  (Frakes  Aviation)  Model  G-73 
(Mallard)  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFW)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop,  and  to 
provide  a  statement  of  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  This  amendment  is 


J  •  (it  r,.      KH.i-sifr   /    Vnl     f»9     NIn     11Q    /    rnrloi,     f,,„« 
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prompit-a  Dy  inciaenis  aiia  dcciaents 
involving  airplanes  equipped  with 
turboprop  engines  in  which  the 
propeller  beta  was  used  improperly 
during  flight.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 
EFFECTIVE  DATE:  July  25.  1997. 
ADDRESSES:  This  information  may  be    . 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ciocket, 
1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Airplane 
Certification  Office,  Rotorcraft 
Directorate,  1601  Meacham  Boulevard, 
Fort  Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hancock,  Flight  Test  Pilot, 
Airplane  Certification  Office,  ASW-150, 
FAA,  Rotorcraft  Directorate,  1601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137-4298;  telephone  (817)  222-5152; 
fax  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Gulfstream 
American  (Frakes  Aviation)  Model  G-73 
(Mallard)  senes  airplanes  was  published 
in  the  Federal  Register  on  March  26, 
1997  (62  FR  14368).  That  action 
proposed  to  require  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
positioning  the  power  levers  below  the 
flight  idle  stop,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  20 
Gulfstream  American  (Frakes  Aviation) 
Mode!  G-73  (Mallard)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  10 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 


to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiu^s,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  b6  $600,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-13-03    Gul&tream  American  (Frakes 
Aviation):  Amendment  39-10049. 
Docket  96-NM-282-AD. 

Applicability:  Model  G-73  (Mallard)  series 
airplanes  modified  in  accordance  with 
Supplemental  Type  Certificate  No. 
SA2323WE,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  al^er  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
oversF)eed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO),  ASW- 
150,  FAA,  Rotorcraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
July  25. 1997. 
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Issued  in  Renton,  Washington,  on  juiie  u, 
19&7. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-16105  Filed  6-19-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-76-AD;  Amendment 
3&-10O52;  AD  97-13-06] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  and  SAAB  2000  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION;  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Saab  Model  SAAB 
340B  and  SAAB  2000  series  airplanes. 
This  action  requires  an  inspection  of  the 
fluorescent  lamps  in  the  cabin  area  to 
ensure  correct  installation,  and 
correction,  if  necessary.  This  AD  also 
requires  an  inspection  of  the 
lampholders  to  identify  any 
discrepancies  and  to  ensure  the  security 
of  the  back  covers,  and  replacement  of 
discrepant  lampholders  with  new 
lampholders;  installation  of  retaining 
clips  on  certain  Page  Aerospace 
lampholders;  and  reinspection  of  the 
lamps  to  ensiu^  correct  installation  after 
replacement  or  reinstallation  of  the 
lamps  or  lampholders,  and  corrections, 
if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that 
loose  back  covers  on  the  lampholders 
and  incorrect  lamp  installations  have 
led  to  electrical  arcing  between 
fluorescent  tube  pins  and  lampholders 
and  consequent  charring  or  melting  of 
the  affected  areas.  The  actions  specifled 
in  this  AD  are  intended  to  prevent  such 
electrical  arcing,  which  could  burn  the 
surrounding  area  and  lead  to  smoke  and 
fumes  in  the  passenger  compartment  or 
lavatory  area. 
DATES:  Effective  July  7,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  7,  1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  19,  1997. 
ADDRESSES:  Submit  comments  in 
triplicatB  to  the  Federal  Aviation 


AaminisLration  (FAA),  I  ransporl 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
76-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product 
Support,  S-581.88,  Linkoping,  Sweden. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1301  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  227-1721;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  340B  and  SAAB  2000 
series  airplanes.  The  LFV  advises  of 
reports  of  fluorescent  lampholder 
charring  due  to  the  incorrect  installation 
of  fluorescent  lamps  in  their  holders; 
this  condition  resulted  in  smoke 
emission.  A  number  of  failures  have 
occurred  in  airplanes  equipped  with 
Page  Aerospace  lampholders,  where 
loose  back  covers  have  led  to  electrical 
arcing  between  the  fluorescent  tube  pins 
and  lampholders.  Such  incorrect 
installation  or  a  loose  back  cover,  if  not 
corrected,  could  result  in  electrical 
arcing,  which  could  bum  the 
surrounding  area  and  lead  to  smoke  and 
fumes  in  the  passenger  compartment  or 
lavatory  area. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  the  following  service 
bulletins: 
—Service  Bulletin  340-33-047,  dated 

May  16,  1997  (for  Model  SAAB  340B 

series  airplanes); 
— Service  Bulletin  340-33-040, 

Revision  02.  dated  February  20,  1997 

(for  Model  SAAB  340B  series 

airplanes); 
— Service  Bulletin  2000-33-014,  dated 

May  16,  1997  (for  Model  SAAB  2000 

series  airplanes);  and 
—Service  Bulletin  2000-33-009,  dated 

June  19,  1996  (for  Model  SAAB  2000 

series  airplanes). 

These  service  bulletins  describe 
procedures  for  inspecting  the 
fluorescent  lamps  in  the  cabin  area  to 
ensure  correct  installation,  and  making 
corrections,  if  necessary;  inspecting  the 


lampholders  for  such  discrepancies  as 
discoloration,  evidence  of  electrical 
arcing  at  the  light  tube  pins,  and 
charring  or  melting;  and  ensuring  the 
security  of  the  back  covers  of  the 
lampholders.  In  addition,  these  service 
bulletins  describe  procedures  for 
replacing  any  discrepant  lampholder 
with  a  new  lampholder;  installing 
retaining  clips  on  Page  Aerospace 
lampholders;  and  reinspecting  the 
lamps  to  ensure  correct  installation  after 
replacement  or  reinstallation  of  the 
lamps  or  lampholders,  and  corrections, 
if  necessary. 

The  LFV  classified  these  service 
bulletins  as  mandatory  and  issued 
Swedish  airworthiness  directive  (SAD) 
1-103R1,  dated  January  30.  1997;  SAD 
1-113,  dated  May  26,  1997;  and  SAD  1- 
114,  dated  May  26,  1997;  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  t>'pe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  electrical  arcing  between  the 
fluorescent  tube  pins  and  the 
lampholders,  which  could  bum  the 
surrounding  area  and  lead  to  smoke  and 
fumes  in  the  passenger  compartment  or 
lavatory  area.  This  AD  requires  an 
inspection  of  the  fluorescent  lamps  in 
the  cabin  area  to  ensure  correct 
installation,  and  corrections,  if 
necessary.  This  AD  also  requires  an 
inspection  of  the  lampholders  to 
identify  any  discrepancies  and  to  ensure 
the  security  of  the  back  covers,  and 
replacement  of  discrepant  lampholders 
with  new  lampholders;  installation  of 
retaining  clips  on  certain  Page 
Aerospace  lampholders;  and 
reinspection  of  the  lamps  to  ensure 
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correct  installation  after  replacement  or 
reinstallation  of  the  lamps  or 
lampholders,  and  corrections,  if 
necessary.  These  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
umended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-13-OC     SAAB  AIRCRAFT  AB: 

Amendment  39-10052.  Docket  97-NM- 
76- AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  having  serial  numbers  -342  and 
-359  through  -439  inclusive:  and  SAAB  2000 
series  airplanes,  having  serial  numbers  -004 
through  -059  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  aiq^lane 
identifled  in  the  preceding  applicability 
provision,  regardleM  of  whether  it  has  been 


otherwise  moditied,  allereii,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  between  the 
fluorescent  tube  pins  and  the  lampholders, 
which  could  bum  the  surrounding  area  and 
lead  to  smoke  emd  fumes  in  the  passenger 
comfiartment  or  lavatory  area,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  actions  required 
by  paragraphs  (a)(1).  (a)(2).  and  (a)(3). 

(1)  For  all  airplanes:  Inspect  the  fluorescent 
lamps  installed  in  the  ceiling/window  of  the 
lavatory  and  passenger  compartment  to 
ensure  correct  installation;  and  inspect  the 
lampholders  for  discrepancies  such  as 
discoloration,  evidence  of  electrical  arcing  at 
the  light  tube  pins,  charring  or  melting,  or 
in.secure  back  covers;  in  accordance  with 
Saab  Service  Bulletin  340-33-047.  dated 
May  16. 1997  (for  Model  SAAB  34GB  series 
airplanes);  or  Saab  Service  Bulletin  2000-33- 
014.  dated  May  16. 1997  (for  Model  SAAB 
2000  series  airplanes);  as  applicable. 

(i)  If  any  lamp  is  installed  incorrectly,  prior 
to  further  flight,  install  the  lamp  correctly  in 
accordance  with  the  applicable  service 
bulletin. 

(ii)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  lampholder  with  a 
new  lampholder  in  accordance  with  the 
applicable  service  bulletin. 

(2)  For  Model  SAAB  340B  series  airplanes 
on  which  a  Page  Aerospace  lampholder 
having  part  number  (P/N)  D756-02-001  is 
installed:  Install  a  retaining  clip  in 
accordance  with  Saab  Service  Bulletin  340- 
33-040.  Revision  02.  dated  February  20. 
1997. 

Note  2:  Installation  of  retaining  clips  on 
Page  Aerospace  lampholders  that  was 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Saab  Service 
Bulletin  340-33-040,  Revision  01,  dated 
January  31, 1997.  also  is  considered 
acceptable  for  compliance  with  the 
requirement  of  paragraph  (a)(2)  of  this  AD. 

(3)  For  Model  SAAB  2000  series  airplanes 
on  which  a  Page  Aerospace  lampholder 
having  P/N  C756-10-001  is  installed:  Install 
a  retaining  clip  in  accordance  with  Saab 
Service  Bulletin  2000-33-009,  dated  June  19, 
1996. 

(b)  Following  the  accomplishment  of  the 
requirements  of  paragraph  (a)  of  this  AD:  If 
any  fluorescent  lamp  or  lampholder  is 
replaced  or  reinstalled,  within  7  days  after 
accomplishing  such  replacement  or 
reinstallation,  reinspect  the  lafnp  to  ensure  it 
is  still  in  the  correct  position,  in  accordance 
with  Saab  Service  Bulletin  340-33-047. 
dated  May  16,  1997  (for  Model  SAAB  340B 
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series  airplanes);  or  Saab  Service  Bulletin 
2000-33-014,  dated  May  16.  1997  (for  Model 
SAAB  2000  series  airplanes);  as  applicable.  If 
any  lamp  is  installed  incorrectly,  prior  to 
further  flight,  make  corrections  to  ensure 
correct  installation  in  accordance  with  the 
applicable  service  bulletin. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  fluorescent  lampholder 
having  Page  Aerospace  P/N  D756-02-001  or 
Page  Aerospace  P/N  C75&-10-001  on  any 
Model  SAAB  340B  or  SAAB  2000  series 
airplane,  unless  the  lampholder  has  been 
modified  in  accordance  with  the 
requirements  of  paragraph  (a)(2)  or  (a)(3)  of 
this  AD,  as  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom.  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modifications  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  340- 
33-047,  dated  May  16, 1997;  Service  Bulletin 
340-33-040,  Revision  02,  dated  February  20, 
1997  (for  Model  SAAB  340B  series 
airplanes);  Service  Bulletin  2000-33-014. 
dated  May  16,  1997;  and  Service  Bulletin 
2000-3  J-009,  dated  June  19, 1996  (for  Model 
SAAB  2000  series  airplanes);  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC.  I 

(g)  This  amendment  becomes  effective  on 
July  7. 1997. 

Issued  in  Renton,  Washington,  on  June  13, 
1997. 

S.R.  Millar, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-16104  Filed  6-19-97;  8:45  am) 
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DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
[Docket  No.  S-045] 
RIN  121&-AA74 

Personal  Protective  Equipment  for 
Shipyard  Employment;  Effective  Date 
and  Office  of  Management  and  Budget 
Control  Numbers  Under  Paperwork 
Reduction  Act 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule:  amendment; 
announcement  of  effective  date  and 
0MB  approval  of  information  collection 
requirements. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  is  announcing 
that  the  collections  of  information 
regarding  §  1915.152(b).  hazard 
assessment  and  equipment  selection, 
§  1915.152(e),  training.  §  1915.159(d). 
personal  fall  arrest  systems  training,  and 
§  1915.160(d),  positioning  device 
systems  training  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995.  This  document  announces 
the  effective  dates  of  those  paragraphs 
and  the  OMB  approval  number  1218- 
0215.  It  also  adds  the  OMB  number  to 
the  CFR. 

DATES:  The  amendment  in  this  final  rule 
and  §§  1915.152  (b)  and  (e).  1915.159(d} 
and  1915.160(d)  published  at  61  FR 
26352  and  corrected  at  61  FR  29957  are 
effective  July  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chappell  Pierce,  Director,  OSHA  Office 
of  Fire  Protection  Engineering  and 
Systems  Safety  Standards,  U.S. 
Department  of  Labor,  N3609,  200 
Constitution  Avenue,  NW.,  Washington. 
DC.  20210.  Telephone  (202)  219-7216, 
ext.  111. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  24,  1996,  (61 
FR  26322),  the  agency  announced  that 
the  information  collection  request  for 
the  final  rule  on  Personal  Protective 
Equipment  for  Shipyards  had  been 
submitted  to  OMB  for  review  and 
clearance.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  OMB  has  approved 
the  information  collection  and  assigned 
OMB  control  number  1218-0215.  The 
approvfil  expires  on  April  30.  2000. 
Under  5  CFR  1320.5(b),  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  unless:  (1)  The  collection 


displays  a  valid  control  number;  and  (2) 
the  agency  informs  potential  persons 
who  may  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
SecUons  1915.152  (b)  and  (e). 
1915.159(d)  and  1915.160(d)  are 
effective  July  21.  1997. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gregory  R.  Watchman, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington  ,  DC  20210. 

List  of  Subjects  in  29  CFR  Fart  1915 

Hazardous  substances.  Longshore  and 
harbor  workers.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Vessels. 

Signed  at  Washington,  DC,  this  13th  day  of 
June  1997. 

Gregory  R.  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

Accordingly,  OSHA  amends  29  CFR 
part  1915  as  set  forth  below. 

PART  1915— [AMENDED] 

1.  The  authority  citation  for  Part  1915 
continues  to  read  as  follows: 

Anthority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4,  6.  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655.  657); 
Secretary  of  Labor's  order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033),  as  applicable; 
29  CFR  part  1911, 

Section  1915.100  also  issued  under  Section 
29,  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (49  U.S.C.  1801- 
1891  and  5  U.S.C.  553). 

2.  Section  1915.8  is  amended  by 
removing  the  existing  entry  for 

§  1910.152  and  by  adding  (in  numerical 
order)  the  following  entities  to  read  as 
follows: 

S 1 91 5.8    OMB  control  numbers  under  the 
Paperwork  Reduction  Act 


29  CFR  citation 


OMB  con- 
trol No. 


1915  152(b) 1218-0215 

1915.152(e)  1218-0215 

1915.159(d) 1218-0215 

1915.160(d) 1218-0215 


[FR  Do*.  97-16116  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  357 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills 
Pepartment  of  the  Treasury  Circular, 
Public  Debt  Series  No.  2-86); 
Correction 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Final  riile;  correction. 

summary:  The  Fiscal  Service  published 
in  the  Federal  Register  of  April  16, 
1997,  a  final  rule  amending  regulations 
governing  book-entry  Treasury  bills, 
notes  and  bonds.  This  document 
corrects  the  amendatory  instructions  for 
an  amendment  to  31  CFR  part  357. 

EFFECTIVE  DATE:  April  16,  1997. 

FOR  FURTHER  MFOftMATKm  CONTACT: 

Jacqueline  L.  Jackson.  Attorney,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt  (202)  219-3485. 

SUPPt-EMENTARY  INFORMATION:  The  Fiscal 
Service  published  a  final  rule  in  the 
issue  of  the  Federal  Register  for  April 
16,  1997  (62  FR  18694),  amending  text 
in  the  definition  section.  The  section 
was  designated  §357.3  instead  of  357.2. 
This  final  rule  corrects  the  amendatory 
instruction  and  regulatory  text  that 
described  the  intended  amendment. 

Correction 

1.  In  final  rule  document  97-9543, 
beginning  on  page  18694  in  the  Federal 
Register  issue  of  April  16, 1997,  make 
the  following  correction.  On  page 
18694,  correct  instruction  No.  2  and  the 
section  heading  that  follows  it  to  read  as 
follows: 

2.  Section  357.2  is  amended  by 
adding  the  following  definition  to  read 
as  follows: 

§367^    Definitions. 

•         *         •         *         * 

Dated:  )une  16.  1997. 
Ricliani  L.  Gregg, 

Commissioner  of  the  Public  Debt. 

(FR  Doc.  97-16172  Filed  6-l«*-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  370 

Regulations  Governing  Payments  by 
the  Auton>ated  Clearing  House  Method 
on  Account  of  United  States  Securities 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Department  of  the 
Treasury  published  in  the  Federal 
Register  of  October  22,  1996  a  document 
concerning  the  use  of  debit  ACH  for  the 
purchase  of  Treasury  bills,  bonds  and 
notes.  Inadvertently  a  numbering  error 
occurred  which  designated  sections 
370.1  through  370.4  as  Subpart  A,  when 
only  section  370.1  should  have  been  so 
designated. 

EFFECTIVE  DATE:  October  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Parker,  Director,  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt  (304)  480-7761;  Susan  Klimas, 
Attorney- Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  published 
in  the  Federal  Register  of  October  22, 
1996.  a  document  which,  in  part, 
designated  section  370.1  through  370.4 
as  Subpart  A,  when  only  section  370.1 
should  have  been  so  designated.  This 
correction  clarifies  the  amendatory 
instruction  that  described  the  intended 
redesignation. 

Correction 

1.  In  final  rule  document  96-26376, 
on  page  54910  in  the  Federal  Register 
issue  of  October  22,  1996,  make  the 
following  correction:  On  page  54910,  in 
the  second  column,  correct  instruction  4 
to  read  as  follows: 

9370.1    [Corrected] 

4.  Section  370.1  is  designated.as 
Subpart  A  and  a  heading  for  subpart  A 
is  added  to  read  as  follows: 

Dated:  )une  16.  1997. 
Richard  L.  Gregg, 

Commissioner  of  the  Public  Debt. 

|FR  Doc.  97-16173  Filed  6-19-97;  8:45  am] 
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ENVIRONMENTAL  PROIhCTlUN 
AGENCY 

40  CFR  Part  52 
[OR65-7280;  FRL-5823-8] 

Approval  and  Promulgation  of  State 
implementation  Plans:  Oregon 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  State  of  Oregon  Implementation 
Plan.  This  revision  establishes  and 
requires  a  source-specific  Reasonably 
Available  Control  Technology  (RACT) 
volatile  organic  compound  (VOC) 
emissions  standard  for  PCC  Structurals, 
Inc.,  Large  Parts  Campus,  at  4600  SE 
Hamey  Drive,  Portland,  Oregon.  This 
action  is  being  taken  under  Part  D  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  July  21,  1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  EPA,  Region  10,  Office 
of  Air  Quality,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  and  the 
Oregon  Department  of  Enviroiunental 
Quality,  811  S.W.  Sixth  Avenue, 
Portland.  Oregon  97204-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
phone  (206) 553-8087. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  172  (a)(2)  and  (b)(3)  of  the 
Clean  Air  Act  (CAA),  as  amended  in 
1977  (1977  Act),  required  sources  of 
VOC  to  install,  at  a  minimum,  RACT  in 
order  to  reduce  VOC  emissions.  EPA  has 
defined  RACT  as  the  lowest  emission 
limit  that  a  particular  source  is  capable 
of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available, 
considering  techpological  and  economic 
feasibility  (44  FR  53761,  September  17. 
1979).  EPA  has  developed  Control 
Technology  Guidelines  (CTGs)  for  the 
purpose  of  informing  State  and  local  air 
pollution  control  agencies  of  air 
pollution  control  techniques  available 
for  reducing  emissions  of  VOC  from 
various  categories  of  sources.  Each  CTG 
contains  recommendations  to  the  States 
of  what  EPA  calls  the  "presumptive 
norm"  for  RACT.  This  general  statement 
of  agency  policy  is  based  on  EPA's 
evaluation  of  the  capabilities  of,  and 
problems  associated  with,  control 
technologies  currently  used  by  facilities 
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within  individual  source  categories. 
EPA  has  recommended  that  the  States 
adopt  requirements  consistent  with  the 
presumptive  norm  level. 

On  March  3,  1978,  the  entire 
Portland- Vancouver  Interstate  Air 
Quality  Maintenance  Area  (AQMA)  was 
designated  by  EPA  as  a  non-attainment 
area  for  ozone.  The  Portland- Vancouver 
Interstate  AQMA  contains  the  urbanized 
portions  of  three  counties  in  Oregon 
(Clackamas.  Multnomah,  and 
Washington)  and  one  county  (Clark)  in 
the  State  of  Washington. 

The  1977  Act  required  States  to 
submit  plans  to  demonstrate  how  they 
would  attain  and  maintain  compliance 
with  national  ambient  air  standards  for 
those  areas  designated  non-attainment. 
The  1977  Act  further  required  these 
plans  to  demonstrate  compliance  with 
primary  standards  no  later  than 
December  31,  1982.  An  extension  of  the 
compliance  deadline  to  December  31, 
1987.  was  possible  if  the  State  could 
demonstrate  that,  despite 
implementation  of  all  Reasonably 
Available  Control  Measures,  the 
December  31,  1982.  date  could  not  be 
met. 

On  October  7,  1982.  EPA  approved 
the  Portland-Vancouver  area  ozone 
attainment  plan,  including  an  extension 
of  the  attainment  date  to  December  31. 
1987  (47  FR  44262). 

On  June  15,  1988.  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  CAA, 
former  EPA  Regional  Administrator 
Robie  Russell  notified  the  State  of 
Oregon  by  letter  that  the  State 
Implementation  Plan  (SIP)  for  the 
Portland-Vancouver  area  was 
substantially  inadequate  to  provide  for 
timely  attainment  of  the  National 
AmbienfAir  Quality  Standards 
(NAAQS).  In  that  letter,  EPA  idenUfied 
specific  actions  needed  to  correct 
deficiencies  in  State  regulations  to 
require  RACT  for  sources  of  VOC.  When 
the  CAA  was  amended  in  1990.  it 
required  States  to  correct  deficiencies. 
In  amended  section  182(a)(2)(A), 
Congress  statutorily  adopted  the 
requirement  that  ozone  non-attainment 
areas  fix  their  deficient  RACT  rules  for 
ozone.  Areas  designated  non-attainment 
before  the  effective  date  of  the 
amendments,  and  which  retained  that 
designation  and  were  classified  as 
marginal  or  above  as  of  the  effective 
date,  are  required  to  meet  the  RACT  fix- 
up  requirement.  Under  section 
182(a)(2)(A),  States  with  such  non- 
attainment  areas  were  mandated  to 
correct  their  RACT  requirements  by  May 
15.  1991.  The  corrected  requirements 
were  to  be  in  compliance  with  Section 
172(b),  as  it  existed  before  the 
amendments,  and  as  that  section  was 


interpreted  \n  the  pre-amendment 
guidance.  The  Portland  part  of  the 
Portland- Vancouver  non-attainment 
area  is  classified  as  marginal.  Therefore, 
this  area  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15,  1991 
deadline. 

On  May  15.  1991.  the  State  of  Oregon 
submitted  Oregon  Administrative  Rules 
(OAR)  340-22-100  through  340-22- 
220,  General  Emission  Standards  for 
Volatile  Organic  Compounds,  as  an 
amendment  to  the  Oregon  SIP.  On 
September  29,  1993.  EPA  approved 
these  revisions  to  the  Oregon  SIP  (58  FR 
50848).  Part  of  these  amended  rules 
included  a  requirement  for  RACT  for 
non-CTG  sources. 

On  February  3, 1997.  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  submitted  to  EPA  a  proposed 
revision  to  its  SIP.  This  proposed 
revision  was  a  draft  source-specific 
revision  to  the  State  of  Oregon  Clean  Air 
Act  Implementation  Plan,  OAR  340- 
020-0047.  and  was  submitted  pursuant 
to  40  CFR  51.103.  The  proposed 
revision  consisted  of  a  RACT 
determination  for  PCC  Structurals.  Inc.. 
Large  Parts  Campus,  at  4600  SE  Harney 
Drive,  Portland,  Oregon. 

On  March  7,  1997  (62  FR  10498),  EPA 
proposed  to  approve  ODEQ's  revision  to 
the  SIP,  establishing  and  requiring  a 
source-specific  RACT  VOC  emissions 
standard  for  PCC  Structuirals,  Inc.  In  its 
notice  of  proposed  approval,  EPA 
reviewed  in  detail  the  basis  for  its 
proposed  actions.  The  March  7.  1997, 
revision  was  proposed  under  a 
procedure  called  parallel  processing, 
whereby  EPA  proposed  rule-making 
action  concurrently  with  the  State's 
procedures  for  amending  its  regulations. 

Since  no  substantial  changes  were 
made  to  the  proposed  rule-making 
action,  other  than  those  areas  cited  in 
the  notice,  ODEQ  published  a  Final 
Rule-making  Notice  on  the  revisions. 
The  SIP  revision  was  adopted  by  ODEQ 
and,  on  April  7,  1997,  submitted 
formally  to  EPA  for  incorporation  into 
the  SIP. 

n.  Response  to  Comments 

The  following  comments  were 
received  during  the  public  comment 
period  ending  April  7.  1997.  EPA's 
response  follows  each  comment. 

17)  Comment:  The  commenter 
asserted  that  only  conditions  19,  20.  and 
21  in  PCC  Structurals'  proposed 
Addendum  No.  2  should  be 
incorporated  into  the  SIP.  These 
conditions  are  specifically  identified  in 
the  addendum  as  RACT  conditions,  and 
only  those  conditions  are  relevant  to  the 
RACT  determination.  Conditions  12,  13, 
and  22  were  included  in  PCC 


Structurals"  proposed  Addendum  No.  2, 
but  are  unrelated  to  the  RACT 
determination.  Therefore,  conditions  12, 
13,  and  22  do  not  belong  in  the  SIP. 

Response:  The  commenter  is  correct. 
The  conditions  cited  in  EPA's  March  7. 
1997,  notice  of  proposed  approval  were 
based  on  an  earlier  draft  of  PCC 
Structurals'  Air  Permit,  constituting 
ODEQ's  RACT  determinaUon.  EPA 
agrees  that  conditions  12.  13.  and  22  are 
not  part  of  the  ODEQ  RACT 
determination  and  should  therefore  not 
be  part  of  the  SIP  amendment. 

m.  Final  Action 

EPA  is  approving  a  revision  to  the 
SIP,  establishing  and  requiring  a  source- 
specific  RACT  VOC  emissions  standard 
for  PCC  Structurals.  Inc.,  Large  Parts 
Campus,  at  4600  SE  Harney  Drive, 
Portland.  Oregon.  Only  conditions  19, 
20.  and  21  in  PCC  Structurals'  proposed 
Addendum  No.  2  are  incorporated  into 
the  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  jn  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatuire  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulator)  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  iurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  1 10  and 
subchapter  1,  part  D,  of  the  Clean  Air 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SlPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  .Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  signiHcantly 
or  uniquely  impacted  on  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  ether  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 


Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  fded  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  19,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  April  30,  1997. 
Philip  G.  Millam, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

§  52. 1 970    Identification  of  plan. 

***** 

(c)  •  *   • 

(121)  On  April  7.  1997,  the  Director  of 
the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  Reasonably  Available 
Control  Technology  (RACT) 
determination  for  VOC  emissions  from 
PCC  Structurals,  Inc.,  Large  Parts 
Campus,  at  4600  SE  Harney  Drive. 
Portland.  Oregon. 

(i)  Incorporation  by  reference. 

(A)  The  letter  dated  April  7,  1997, 
from  the  Director  of  ODEQ  submitting  a 
SIP  revision  for  a  RACF  determination 
contained  in  PCC  Structurals.  Inc.'s 
Oregon  Title  V  Operating  Permit  for 
VOC  emissions,  consisting  of  permit 


#26-1867.  expiration  dale  4-1-2000, 
effective  date  April  4,  1997.  Only 
conditions  19,  20,  and  21  in  PCC 
Structurals'  Addendum  No.  2  to  permit 
#26-1867  are  incorporated  into  the  SIP. 

IFR  Doc.  97-16114  Filed  6-19-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300506;  FRL-6725-7] 
RIN  2070-AB78 

Tebuconazole;  Pesticide  Tolerance  for 
Enrtergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  fungicide  tebuconazole  in  or  on 
barley  grain,  barley  hay,  barley  straw, 
wheat  hay,  wheat  straw,  pistachios, 
milk,  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  poultry  and  sheep  in 
connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  These  tolerances 
will  expire  and  are  revoked  on  June  30, 
1998. 

DATES:  This  regulation  becomes 
effective  June  20,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  August  19,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300506J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy^ 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3005061,  must  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
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may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300506).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Second  Floor, 
Crystal  Mall  #2,  Rm.  267.  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703)  308-9362.  e-mail: 
schaible.stephen@TnT^.ail. epa.gov. 
SUPPLEMENTARY  iNf  OHMAHON:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a{e)  and  (1)(6),  is  establishing 
tolerances  for  the  residues  of  the 
fungicide  tebuconazole  (aipha-(2-(4- 
chlorophenyl)-ethylJ-a/p/ia-(l  ,1- 
dimethylethyl)-lH-l  ,2,4-triazole-l- 
ethanol)  in  or  on  barley  grain  at  2.0 
parts  per  million  (ppm),  barley  hay  at  20 
ppm,  barley  straw  at  20  ppm,  wheat  hay 
at  15  ppm,  wheat  straw  at  2.0  ppm.  and 
pistachios  at  1.0  ppm;  the  currently 
established  tolerance  of  0.05  ppm  for 
wheat  grain  is  adequate  to  cover  any 
residues  in  wheat  grain  expected  from 
these  section  18  uses.  EPA  is 
establishing  tolerances  for  the  combined 
residues  of  tebuconazole  and  its  l-(4- 
chlorophenyl)-4,4-dimethyl-3-(lH-1.2,4- 
triazole-l-yl-methyl)-pentane-3,5-diol 
metabolite  (HGW  2061),  hereafter 
referred  to  in  this  document  as 
tebuconazole,  in  milk  at  0.1  ppm  and  in 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry  and  sheep  at  0.2  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  June  30,  1998.  After  June  30, 
1998,  EPA  will  publish  a  document  in"" 
the  Fede'  if  kt'sjister  to  remove  the 
revoked  ujierance  from  the  Code  of 
Federal  Regulations. 

I.  Ba.  Kiin  uiul  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 


amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  Among 
other  things,  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(i3)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiu«s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue  "  *  *." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
fitjm  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 


n.  Emergency  Exemptions  for 
Tebuconazole  on  Barley,  Pistachios, 
and  Wheat  and  FFDCA  Tolerances 

On  April  16,  1997,  the  Louisiana 
Department  of  Agriculture  and  Forestry 
availed  of  itself  tie  authority  to  declare 
the  existence  of  a  crisis  situation  within 
its  state,  thereby  authorizing  use  under 
FIFRA  section  18  of  tebuconazole  on 
wheat  to  control  rust.  On  April  21  and 
April  25,  the  Mississippi  Department  of 
Agriculture  and  Commerce  and  the 
Arkansas  State  Plant  Board, 
respectively,  followed  suit  by  declaring 
crisis  situations  within  their  states  for 
the  same  pest.  Unusually  wet  and  cool 
weather  this  year  are  to  blame  for  this 
disease  outbreak.  Triadimefon  is 
registered  for  use  on  wheat,  but  existing 
stocks  have  been  depleted;  other 
registered  alternatives,  including 
tebuconazole,  do  not  allow  application 
at  a  sufficienUy  late  stage  to  control  rust. 
These  emergency  exemptions  allow 
application  later  in  the  growth  stage  of 
wheat  than  is  currentiy  specified  on  the 
existing  label.  The  Washington 
Department  of  Agriculture  has  requested 
a  specific  exemption  for  the  use  of 
tebuconazole  on  wheat  to  control  stripe 
rust;  a  similar  sitxiation  exists  in  which 
application  of  registered  alternatives  is 
not  allowed  at  the  later  growth  stages 
needed  to  control  the  disease.  The 
Oregon.  Washington  and  Idaho 
Departments  of  Agricultiire  have 
requested  specific  exemptions  for  the 
use  of  tebuconazole  on  barley  to  control 
rust,  and  North  Dakota  and  Minnesota 
have  requested  use  of  this  chemical  on 
this  crop  to  control  head  blight.  The 
California  Environmental  Protection 
Agency.  Department  of  Pesticide 
Regulation,  has  requested  a  specific 
exemption  for  the  use  of  tebuconazole 
on  pistachios  to  control  late  blight.  After 
having  reviewed  these  submissions. 
EPA  concurs  that  emergency  conditions 
exist  for  these  states. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  tebucon^ole  in  or  on  wheat,  barley, 
and  pistachios,  as  well  as  potential  risks 
presented  by  secondary  residues  in  milk 
and  meat  byproducts  of  cattie.  goats, 
hogs,  horses,  poultry  and  sheep.  In 
doing  so.  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  These  tolerances  will  permit 
the  marketing  of  these  commodities 
treated  in  accordance  with  the 
provisions  of  the  section  18  emergency 
exemptions.  Consistent  with  the  need  to 


33552  Federal  Register  /  Vol.  62,  No.  119  /  Friday.  June  20.  1997  /  Rules  and  Regulations 


mov  ij  qUiCJkl>  un  IHest;  uiiiergeacy 
exemptioDS  in  order  to  address  urgent 
non-routine  situations  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  June  30,  1998,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  these  commodities  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that  is 
lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  tebuconazoie  meets  EPA's 
registration  requirements  for  use  on 
barley,  wheat,  or  pistachios  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circumstances.  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  tebuconazoie  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  States  other 
than  those  listed  above  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  these  emergency 
exemptions  for  tebuconazoie,  contact 
the  Agency's  Registration  Division  at  the 
addre^  provided  above. 

m.  V  '.k  *  -s'-sraent  and  Statatory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
Effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 


determined,  wriicii  proviaui;  a  ausc  mai 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  margin 
of  exposure  is  based  on  the  same 
rationale  as  the  hundredfold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structiire 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 


Lonsiucrs  me  enure  toxicity  data  oase, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic".  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  frt>m  exposure 
to  the  pesticide  for  a  period  of  1  to  7 
days,  and  therefore  overlaps  with  the 
acute  risk  assessment.  Historically,  this 
risk  assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
aMessment;  i.e.,  the  risk  assessment 
nominally  covers  1  to  7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
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similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100  percent  of  the  crop  is 
treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 


information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <  1  year  old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available     - 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
Tebuconazole  is  already  registered  by 
EPA  for  numerous  food  uses.  For  the 
purpose  of  these  emergency  exemptions, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebuconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  408(b)(2),  for  time- 
limited  tolerances  for  residues  of 
tebuconazole  on  barley  grain  at  2.0  ppm, 
barley  hay  at  20  ppm,  barley  straw  at  20 
ppm,  wheat  hay  at  15  ppm,  wheat  straw 
at  2.0  ppm,  pistachios  at  1.0  ppm,  milk 
at  0.1  ppm,  and  meat  byproducts  of 
cattle,  goats,  hogs,  horses,  poultry  and 
sheep  at  0.2  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebuconazole  are 
discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment.  OPP  recommended  use 
of  the  developmental  NOEL  of  10  mg/ 
kg/ day  from  the  developmental  toxicity 
study  in  mice.  Effects  observed  at  the 
lowest  observed  effect  level  (LOEL)  of 
30  mg/kg/day  are  an  increased  number 
of  runts  and  fetuses  with  malformations 
of  the  skull,  brain,  and  spinal  cord.  The 
population  subgroup  of  concern  for  this 
acute  dietary  risk  assessment  is  females 
(13+ years). 

2.  Short-  and  intermediate-term 
toxicity.  OPP  has  determined  that  short- 
and  intermediate-term  inhalation  risk 
assessments  and  short-term  dermal  risk 
assessments  are  appropriate  for  non- 
occupational, non-dietary  routes  of 
exposure.  OPP  recommends  that  the 
NOEL  of  1.000  mg/kg/day,  taken  from 
the  dermal  developmental  toxicity  study 


in  mice,  be  used  for  the  short-term 
dermal  MOE  calculations.  This  NOEL 
was  the  highest  dose  tested  in  the  study. 
For  short-  and  intermediate-term 
inhalation  MOE  calculations.  OPP 
recommends  using  the  NOEL  of  0.0106 
mg/L/day  (1.75  mg/kg/day),  based  on 
liver  toxicity  and  piloerection  at  the 
LOEL  of  0.1558  mg/L/day  (25.7  mg/kg/ 
day)  in  the  3-week  inhalation  rat 
toxicity  study. 

3.  Chronic  toxicity.  The  RfD  of  0.03 
mg/kg/day  was  established  based  on  the 
NOEL  of  2.96  mg/kg/day  from  a  1-year 
dog  feeding  study.  Adrenal  effects  (fatty 
change  and  hypertrophy)  were  observed 
at  the  LOEL  of  4.39  mg/kg/day.  An 
Uncertainty  Factor  (UP)  of  100  was 
applied  to  account  for  both  interspecies 
and  intraspecies  variability. 

4.  Carcinogenicity.  OPP's  Cancer  Peer 
Review  Committee  (CPRC)  has 
determined  that  tebuconazole  is  a  Group 
C  (possible  human  carcinogen) 
chemical,  based  on  mouse  liver  tumors 
in  both  sexes  (adenomas  and 
carcinomas  in  males  and  carcinomas  in 
females)  at  280  mg/kg/day,  the  highest 
dose  tested.  OPP  recommends  using  the 
RfD  approach  for  quantification  of 
human  risk.  Therefore,  the  RfD  is 
deemed  protective  of  all  chronic  human 
health  effects,  including  cancer. 

B.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.474)  for  parent  tebuconazole 
(a/p/ia-l2-(4-chlorophenyl)-ethyl|-ayp/7a- 
(l,l-dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol),  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.05  ppm  in  barley,  oat 
and  wheat  grain  to  4.0  ppm  in  cherries 
and  peanut  hulls.  Time-limited 
tolerances  for  wheat  commodities  are 
based  on  residue  data  provided  with  the 
section  18  submission;  time-limited 
tolerances  for  barley  commodities  are 
based  on  residue  data  submitted  with 
tolerance  petition  PP#9F3724;  and  the 
time-limited  tolerance  for  pistachios  is 
based  on  residue  data  submitted  with 
tolerance  petition  PP#3F4222.  Time- 
limited  tolerances  for  the  combined 
residues  of  tebuconazole  and  its  l-(4- 
chlorophenyl)-4,4-dimethyl-3-(lW-1.2.4- 
triazole-l-yl-methyl)-pentane-3,5-diol 
metabolite  (HOW  2061)  will  be 
established  to  address  potential 
secondary  residues  of  tebuconazole  in 
milk  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  poultry  and  sheep. 

For  the  purpose  ot  assessing  potential 
chronic  dietary  exposure  from 
tebuconazole.  EPA  assumed  tolerance 
level  residues  and  100%  of  crop  treated 
to  estimate  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  for  major 
identifiable  subgroups  of  consumers. 
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including  infants  and  children,  from  the 
proposed  and  existing  food  uses  of 
tebuconazole.  These  same  assumptions 
were  made  in  assessing  acute  dietary 
exposure  as  well. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water],  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

There  are  no  groundwater  data  for 
tebuconazole  available  in  OPP's  One- 
Liner  Data  Base.  No  Maximum 
Concentration  Level  and  no  Health 
Advisory  Level  has  been  established  for 
residues  of  tebuconazole  in  drinking 
water. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  conunenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  exposure  from 
tebuconazole  to  exceed  the  RiD  if  the 
tolerance  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with 
tebuconazole  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

Tebuconazole  is  not  currently 
registered  for  indoor  or  outdoor 
residential  use.  Thus,  no  non-dietary, 
non-occupational  exposure  is  expected. 


C.  Cumulative  Exposure  to  Substances 
With  Common  Mechanism  of  Toxicity 

Tebuconazole  is  a  member  of  the 
triazole  class  of  systemic  fungicides 
(The  Pesticide  Book,  4th  ed.,  1994). 
Other  triazoles  indude  bitertanol, 
cyproconazole,  diclobutrazole, 
difenoconazole,  diniconazole, 
fenbuconazole,  flusilazole, 
hexaconazole,  myclobutanil, 
penconazole,  propiconazole, 
tetraconazole,  triadimefon,  and 
triadimenol. 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
efi'ects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  conunon  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tiun  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althou^  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 


that  a  pesticide  shares  a  conunon 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebuconazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebuconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebuconazole  has  a 
conunon  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  EPA  has  concluded  that 
for  the  population  subgroup  of  concern, 
females  (13+  years),  acute  aggregate 
exposiue  to  tebuconazole  from  existing 
and  proposed  food  uses  will  result  in  an 
MOE  of  1,000.  Despite  the  potential  for 
exposure  to  tebuconazole  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  the  level  of 
concern  for  acute  dietary  exposure.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebuconazole 
residues. 

2.  Chronic  risk.  EPA  has  concluded 
that  aggregate  exposure  to  tebuconazole 
from  food  will  utilize  6%  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants  less  than  1  year  old  (discussed 
below).  EPA  generally  has  no  concern 
for  exposures  below  100  percent  of  the 
RfD  because  the  RfD  represents  the  level 
at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tebuconazole  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebuconazole 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  aud 
children  to  residues  of  tebuconazole, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the 
rat,  rabbit,  and  mouse  and  a  2- 


UMI 


Fed 


era! 


R 


UHlSffM 


/  Vol.  62,  No.  119  /  Friday,  June  20,  1997  /  Rules  and  Regulations  33555 


generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

The  pre-  and  post-natal  toxicology 
data  base  for  tebuconazole  is  complete 
with  respect  to  ciurent  toxicological 
data  requirements.  The  data  base  does 
not  indicate  a  potential  for  increased 
sensitivity  from  pre-  and  post-natal 
exposure. 

From  the  rat  developmental  study,  the 
maternal  NOEL  was  30  mg/kg/day, 
based  on  increased  liver  weight  at  the 
LOEL  of  60  mg/kg/day.  The 
developmental  NOEL  was  30  mg/kg/ 
day,  based  on  delayed  ossiffcation  and 
supernumerary  ribs  at  the 
developmental  LOEL  of  60  mg/kg/day. 
In  the  rabbit  developmental  study,  the 
maternal  NOEL  was  30  mg/kg/day, 
based  on  decreased  weight  gain  and 
food  consumption  at  the  maternal  LOEL 
of  100  mg/kg/day.  The  developmental 
NOEL  was  30  mg/kg/day,  based  on 
increased  resorptions  due  to  post- 
implantation  loss  at  the  developmental 
LOEL  of  100  mg/kg/day.  The  maternal 
NOEL  in  the  mouse  study  was  10  mg/ 
kg/day,  with  reduced  hematocrit 
occurring  at  the  maternal  LOEL  of  30 
mg/kg/day  in  the  oral  developmental 
toxicity  study.  The  developmental 
NOEL  was  10  mg/kg/day,  with  effects  at 
the  LOEL  of  30  mg/kg/day  being  an 
increased  number  of  runts,  and  fetuses 
with  malformations  of  the  skull,  brain 
and  spinal  cord. 

In  the  2-generation  rat  reproduction 
study,  the  parental  NOEL  was  15  mg/kg/ 
day,  based  on  decreased  body  weight 
and  increased  spleen  weight  at  the 
LOEL  of  50  mg/kg/day.  The 
reproductive  NOEL  was  15  mg/kg/day, 
with  decreased  body  weight  of  neonates 
being  the  effect  at  the  LOEL  of  50  mg/ 
kg/day. 

FDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 


believes  that  reliable  data  support  using 
the  standard  margin  of  exposure  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  margin  of  exposure/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure/safety 
factor. 

Neither  the  rat,  rabbit,  and  mouse 
developmental  studies  nor  the  rat 
reproduction  study  seem  to  demonstrate 
any  special  pre-  or  post-natal  sensitivity 
for  infants  and  children,  since  the 
NOELs  and  LOELs  were  the  same  for 
both  parental  and  pup  toxicity  in  all  of 
these  studies.  This  demonstrates  that 
developmental  or  reproductive  toxicity 
to  pups  occurs  only  in  the  presence  of 
maternal  effects.  EPA  therefore 
concludes  that  reliable  data  support  use 
of  the  standard  hundredfold  uncertainty 
factor  and  that  an  additional  safety 
factor  is  not  needed  to  protect  infants 
and  children. 

1.  Acute  risk.  The  acute  dietary  MOE 
for  females  [13+  years),  the 
subpopulation  of  concern  for 
developmental  toxicity,  is  1,000. 
Generally,  MOEs  of  greater  than  100  are 
of  no  concern  to  the  Agency.  Despite  the 
potential  for  exposure  to  tebuconazole 
in  drinking  water,  EPA  does  not  expect 
the  aggregate  exposure  to  infants  or 
children  to  exceed  the  level  of  concern 
for  acute  dietary  exposure.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  tebuconazole  residues. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  tebuconazole 
from  food  will  utilize  32%  of  the  RfD  for 
non-nursing  infants  and  14%  of  the  RfD 
for  children  1  through  6  years  old.  EPA 
generally  has  no  concern  for  exposiu«s 
below  100  percent  of  the  RfD  t>ecause 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  tebuconazole 
in  drinking  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD.  EPA  concludes  that  there  is 

a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
chronic  aggregate  exposure  to 
tebuconazole  residues. 


V.  Other  Considerations 

The  nature  of  tebuconazole  residues 
in  plants  and  animals  is  adequately 
understood.  The  residue  of  concern  in 
plants  is  tebuconazole  per  se.  In 
ruminants  and  poultry,  the  residue  of 
concern  is  the  parent  compound  and  its 
l-(4-chlorophenyl)-4,4-dimethyl-3-(lH- 
l,2,4-triazole-l-yl-methyl)-pentane-3,5- 
diol  metabolite  (HGW  2061).  Adequate 
enforcement  methodology  is  available  to 
enforce  the  tolerance  expressions.  For 
the  pistachio,  barley  and  wheat 
tolerances,  a  gas  chromatographic 
method  is  available  with  the  Agency, 
associated  writh  PP#9F3724;  for  the  meat 
byproduct  and  milk  tolerances,  a  gas 
chromatographic  method  for 
determining  residues  of  tebuconazole 
and  its  metabolite  HGW  2061  is 
available  with  the  Agency,  also 
associated  with  PP#9F3724.  Residues  of 
tebuconazole  per  se  are  not  expected  to 
exceed  2.0  ppm  in/on  barley  grain,  20 
ppm  in/on  barley  hay,  20  ppm  in/on 
barley  straw,  15  ppm  in/on  wheat  hay, 
2.0  ppm  in/on  wheat  straw,  and  1.0 
ppm  in/ on  pistachios  a>  a  result  of  these 
section  18  uses.  Combined  residues  of 
tebuconazole  and  its  metabolite  HGW 
2061  are  not  expected  to  exceed  0.1 
ppm  in/on  milk,  and  0.2  ppm  in/on 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry  and  sheep  as  a  result  of 
these  section  18  uses. 

Codex  maximum  residue  limits 
(MRLs)  exist  for  residues  of 
tebuconazole  per  se  in/on  barley  grain  at 
0.2  ppm;  barley  straw  and  dry  fodder  at 
10  ppm;  wheat  grain  at  0.05  ppm;  wheat 
straw  and  dry  fodder  at  10  ppm;  milk 
(cattle)  at  0.01  ppm;  cattle  edible  offal 
at  0.05  ppm:  and  chicken  edible  offal  at 
0.05  ppm.  These  Codex  MRLs  are  not  in 
harmony  with  those  of  the  United  States 
with  respect  to:  (a)  the  tolerance 
expression  for  animal  commodities;  (b) 
the  definitions  of  the  tolerated 
commodities;  and,  (c)  the  tolerance 
levels.  These  disparities  can  not  be 
harmonized  for  purposes  of  these 
section  18  actions. 

OPP  suggests  that,  once  permanent 
tolerances  and  section  3  registrations  are 
established  for  the  uses  on  barley  and 
wheat,  the  registrant  consider  providing 
all  relevant  studies  to  Codex  in  order 
that  Codex  MRLs  may  be  amended  to 
accommodate  U.S.  use  needs. 

There  is  no  Canadian  MRL 
established  for  use  of  tebuconazole  on 
barley.  There  is  a  Mexican  MRL  of  0.2 
ppm  for  r«sidues  of  tebuconazole  perse 
m/on  barley  (grain);  the  use  pattern  of 
these  section  18s  does  not  permit 
harmonization  to  that  tolerance  level. 
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There  is  a  Canadian  MKL  established 
for  tebuconazole  on  "wheat  seed"  at  0.1 
ppm.  There  is  no  Mexican  MRL. 

There  are  no  Codex,  Canadian  or 
Mexican  MRLs  for  residues  of 
tebuconazole  in  or  on  pistachios. 
International  hannonization  is  not  an 
issue  for  this  section  18  use. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  tebuconazole  in  or  on  barley  grain  at 
2.0  ppm,  barley  hay  at  20  ppm,  barley 
straw  at  20  ppm,  wheat  hay  at  15  ppm, 
wheat  straw  at  2.0  ppm,  and  pistachios 
at  1.0  ppm.  Tolerances  are  established 
for  the  combined  residues  of 
tebuconazole  and  its  l-(4-chlorophenyl)- 
4,4-dimethyl-3-(lH-1.2.4-bia2ole-l-yl- 
methyl)-pentane-3,5-diol  metabolite 
(HOW  2061)  in  milk  at  0.1  ppm  and  in 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry  and  sheep  at  0.2  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  June  30,  1998. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  tiling 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  19, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted^ 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180  33(i).  Ifa  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 


by  the  requestor  (40  CFK  178.2/-).  A 
request  for  a  bearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-3005061  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-docketOepamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
Wordperfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300506).  Electronic  comments  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

DC.  Regulatory  AMeaunent 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 


and,  sincu  Lhis  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950)  (May  4,  1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121,  110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

.    Dated:  June  9, 1997. 

James  Jones. 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.474  is  amended  as 
follows: 

i.  The  section  heading  is  revised  to 
read  as  set  forth  below. 
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ii.  The  existing  text  is  designated  as 
paragraph  (a)  "General". 

iii.  Paragraphs  (b),  (c),  and  (d)  are 
added  as  follows: 

§  180.474    Tebuconazoie;  tolerances  for 
residues, 
(a)  General.  *     *     * 


(b)  Section  18  emergency 
exemptions — (1)  Use  on  grains,  hay  and 
other  plant  products.  Time-limited 
tolerances  are  established  for  residues  of 
the  hmgicide  tebuconazoie  {alpha-[2-(i- 
chlorophenyl)-ethyl]-aypyia-{l,l- 
dimethylethyl)-lH-l,2,4-tria2ole-l- 
ethanol)  in  connection  with  use  of  the 


pesticide  under  section  18  emergency 
exemptions  granted  by  EPA.  The 
tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
table. 


Commodity 


Barley,  grain 
Barley,  hay  .. 
Barley,  straw 
Pistachios  .... 
Wheat,  hay  .. 
Wheat,  straw 


Parts  per 

ExpiratiorVRevocation 

mllliori 

Date 

2.0 

June  30,  1998 

20.0 

Do. 

20.0 

Do. 

1.0 

Do. 

15.0 

Do. 

2.0 

Do. 

(2)  Use  on  meat  and  meat  byproducts. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
fungicide  tebuconazoie  and  its  l-(4- 


chlorophenyl)-4 ,4-dimethyl-3-(l  H- 1 ,2 .4- 
triazole-l-yl-methyl)-pentane-3,5-diol 
metabolite  (HGW  2061)  in  connection 
with  use  of  the  pesticide  under  section 


18  emergency  exemptions  granted  by 
EPA.  The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


Commodity 


Milk  

Cattle,  meal  byproducts  . 
Goats,  meat  byproducts  . 

Hogs,  meat  byproducts  .. 
Horses,  meat  byproducts 
Poultry,  meat  byproducts 
Sheep,  meat  byproducts 


ExpiratiorVRevocafion 
Date 


June  30. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


1998 


(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  97-16216  Filed  6-19-97;  8:45  am] 
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-.  NViRONME.NTA_  PHU TECTION 
AGENCY 
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■nf'p    JOCJAC    -a. -5718-7] 

Terbac-    ^i'shc-o^:  ' olerances f or 

ftOfNCY:  Environmental  Protection 
■-„.  acy  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide,  terbacil  in  or  on  the  raw 
agricultural  commodities  watermelons 
in  connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
terbacil  on  watermelons  in  Delaware, 
Maryland,  and  Virginia.  This  regulation 


establishes  maximum  permissible  levels 
for  residues  of  terbacil  on  watermelons 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  This  tolerance 
will  expire  and  is  revoked  on  May  31, 
1998. 

DATES:  This  regulation  becomes 
effective  June  20,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  August  19,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  "OPP-300348," 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  "OPP- 
300348. "  should  be  submitted  to:  Public 
Response  and  Prggram  Resources 
Branch.  Field  Operations  Division 
(75D6C).  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
300348.  '  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich.  Registration 
Division  (7505C).  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location. 


33558  Federal  Register  /  Vol.  62.  No.  119  /  Friday,  June  20,  1997  /  Rules  and  Reculations 


telephone  number,  and  e-mail  address: 
E)ocument  Processing  Desk,  {7505C), 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
308-9359.  e-mail: 
dietrich.virginiadepamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION:  EPA, 
pursuant  to  section  408te)  and  (1)(6)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e)  and 
(1)(6].  is  establishing  tolerances  for 
residues  of  the  herbicide  terbacil  (3-tert- 
Butyl-5-chloro-6-raethyluracil  and  its 
three  metabolites  3-tert-butyl-5-chloro- 
6-hydroxymethyluracil,  6-chloro-2,3- 
dihydro-7-hydroxymethyl-3.3-dimethyl- 
5H-oxazolo  (3,2-a)  pyrimidin-5-one.  and 
6-chloro-2.3-dihydro-3.3.7-trimethyl- 
5H-oxazolo  (3,2-a)  pyrimidin-5-one) 
which  are  calculated  as  terbacil  in  or  on 
watermelons  at  0.4  parts  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  May  31,  1998.  After  May  31, 
1998,  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  e(  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(HFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  Hnal 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13, 
1996)  (FRL-5572-9). 

New  secUon  408(b)(2)(A)(I)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 


residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(l)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  PTFRA.  Section  408(l)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3,  1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(l)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (l)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-casc  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-rolated 
tolerances  and  exemptians  that  clearly 
qualify  under  the  new  law. 


II.  Emergency  Exemptions  for  Terbacil 
on  Watermelons  and  FFDCA 
Tolerances 

Between  November  4  and  December 
3, 1996,  Departments  of  Agriculture 
from  three  states,  Delaware.  Maryland, 
and  Virginia,  each  requested  a  specific 
exemption  under  FIFRA  section  18  for 
the  use  of  terbacil  to  control  weeds  in 
watermelons.  They  asserted  that  no 
efficacious  pesticide  is  registered  under 
section  3  of  FIFRA  for  control  of  weeds 
in  watermelons.  This  situation  was 
caused  by  the  suspension  of  dinoseb  in 
1987.  They  also  said  that  growers  will 
experience  significant  economic  loss  if 
the  weeds  are  not  controlled.  After 
having  reviewed  their  submission,  EPA 
concurs  that  an  emergency  condition 
exists. 

As  part  of  its  assessment  of  these 
applications  for  emergency  exemption, 
EPA  assessed  the  potential  risks 
presented  by  residues  of  terbacil  on 
watermelons.  In  doing  so.  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  to  grant  the  section  18 
exemptions  only  after  concluding  that 
the  necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  This 
tolerance  for  terbacil  will  permit  the 
marketing  of  watermelons  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  in  section 
408(l)(6).  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  terbacil  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  watermelons 
or  whether  permanent  tolerances  for 
terbacil  for  watermelons  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
terbacil  by  a  State  for  special  local  needs 
under  FIFRA  section  24(c).  Nor  does 
this  action  serve  as  the  basis  for  any 
State  other  than  Delaware,  Maryland, 
and  Virginia  to  use  this  product  on 
watermelons  under  section  18  of  FIFRA 
without  following  all  provisions  of 
section  18  as  identified  in  40  CFR 
180.166.  For  additional  information 
regarding  the  emergency  exemptions  for 
terbacil,  contact  the  Agency's 
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Registration  Division  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  boia  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limitod  tol  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
asse.ssments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 


nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  watermelons  is  treated  by  pesticides 
that  have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  {lercent  of  watermelons  treated 
data)  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerance? 

IV.  Aggregate  Risk  A&i>ebMuent  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Terbacil  is  not  registered  by  EPA  for 
indoor  or  outdoor  residential  use. 
Existing  food  and  feed  use  tolerances  for 
terbacil  are  listed  in  40  CFR  180.209. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  terbacil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerances  for  residues  of 
terbacil  in  or  on  watermelons  at  0.4 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Dietary  endpoint  selection — i. 
Acute  risk.  For  acute  dietary  risk 
assessment,  the  Agency  selected  the 
NOEL  of  12.5  milligrams/kilograms/day 


(mg/kg/day)  from  the  developmental 
study  in  rats.  This  was  based  on  a 
decrease  in  the  number  of  implants  and 
a  decrease  in  the  number  of  live  fetuses 
at  the  LEL  of  62.5  mg/kg/day.  This  risk 
assessment  will  evaluate  acute  dietary 
risk  to  females  age  13+. 

ii.  Chronic  risk.  The  RfD  of  0.013  mg/ 
kg/ day  was  established  based  on  a 
chronic  dog  study  with  a  NOEL  of  1.25 
mg/kg/day  and  an  imcertainty  factor  of 
100  based  on  increased  thyroid:body 
weight  ratio,  slight  increase  in  liver 
weight  and  elevated  alkaline 
phosphatase  at  the  LEL  of  6.25  mg/kg/ 
day. 

iii.  Cancer  risk.  Terbacil  has  been 
classified  as  a  Group  E  chemical 
(evidence  of  noncarcinogenicity  for 
humans)  by  the  RfD  Committee. 

iv.  Infants  and  children — a. 
Developmental  studies — (1)  Rat.  From 
the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  12.5  mg/ 
kg/day,  based  on  decreased  body  weight 
at  the  lowest  observed  effect  level 
(LOEL)  of  62.5  mg/kg/day.  The 
developmental  (pup)  NOEL  was  12.5 
mg/kg/day,  based  on  decreased  number 
of  implantations  and  live  fetuses  at  the 
LOEL  of  62.5  mg/kg/day. 

(2)  RalAit.  From  the  rabbit 
developmental  study,  the  maternal 
(systemic)  NOEL  was  200  mg/kg/day, 
based  on  decreased  weight  gain  at  the 
LOEL  of  600  mg/kg/day.  The 
developmental  (pup)  NOEL  was  600 
mg/kg/day  (highest  dose  tested). 

b.  Reproduction  studies.  Rat  -  From 
the  rat  reproduction  study,  the  parental 
(systemic)  LOEL  was  2.5  mg/kg/day 
[lowest  dose  tested],  based  on  decreased 
body  weight.  The  reproductive/ 
developmental  (pup)  NOEL  was  12.5 
mg/kg/day  [highest  dose  tested], 

B.  Aggregate  Exposure  and  Risk 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  ail 
other  non-occupational  exposures.  The 
primary  non  food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

The  nature  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  this  section  18  request.  The  residues 
of  concern  are  terbacil  and  its  three 
metabolites  (all  calculated  as  tertncil). 
Tolerances  currendy  exist  for  residues 
on  more  than  a  dozen  commodities  (see 
40  CFR  180.209).  Residues  of  terbacil 
and  its  regulated  metabolites  are  not 
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expected  to  exceed  0.4  ppm  in 
watermelons  as  a  result  of  this  use. 

For  purposes  of  assessing  the 
potential  dietary  exposure  under  this 
tolerance,  EPA  assumed  tolerance  level 
residues  and  100  percent  of  crop  treated 
to  estimate  the  TMRC  from  all 
established  food  uses  for  terbacil  (for 
more  than  a  dozen  commodities)  and 
the  proposed  use  on  watermelons.  There 
eu«  no  watermelon  animal  feed  items  so 
no  residue  levels  in  animal  commodities 
potentially  resulting  from  feeding  of 
these  commodities  were  considered. 

Because  terbacil  is  very  persistent  and 
very  mobile,  there  is  potential  for 
terbacil  to  leach  to  ground  water  and  to 
subsequently  be  ingested  in  drinking 
water.  In  fact,  terbacil  has  been  found  in 
groundwater.  The  document  "Pesticides 
in  Groundwater  Database"  EPA  734-12- 
92-001,  September  1992  cites  data  that 
6  wells  out  of  288  tested  positive  for 
terbacil  at  levels  up  to  0.009  ppm. 
However  detections  were  at  levels  well 
below  the  Health  Advisory  Levels  (1- 
day.  0.3  ppm.  10-day,  0.3  ppm,  and 
lifetime,  0.09  ppm). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  well  below  the  level  that 
would  cause  terbacil  to  exceed  the  RfD 
if  the  tolerances  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with 
terbacil  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

The  Agency  identified  both  acute  and 
chronic  duration  of  exposure  as 
appropriate  for  aggregate  risk 
assessment.  For  acute  exposure,  this 


estimate  does  not  exceed  the  Agency's 
level  of  concern  (MOE  <100).  For 
females  13+  years  (the  population 
subgroup  of  concern),  the  resulting 
high-end  exposure  estimate  is  0.005  mg/ 
kg/day.  This  results  in  a  dietary  (food 
only)  MOE  of  2,500.  This  acute 
aggregate  risk  assessment  takes  into 
account  exposure  from  dietary  food  and 
water  only.  The  acute  dietary  (food 
only)  risk  assessment  used  tolerance 
level  residues  and  assumed  100%  crop 
treated.  Therefore  this  estimate  should 
be  viewed  as  a  conservative  risk 
estimate. 

For  aggregate  chronic  risk  (food  plus 
drinking  water),  the  Agency  estimates 
do  not  exceed  the  RfD  for  terbacil.  For 
example,  for  non-nursing  infants  (<1 
year  old),  the  population  subgroup  most 
highly  exposed,  the  Agency  estimated 
that  up  to  72%  of  the  RfD  may  be 
occupied  by  exposure  to  terbacil  with 
risk  from  residues  potentially  present  in 
water  assumed  to  account  for  10%  of 
the  total  allowable  chronic  and  acute 
risk  until  further  data  are  provided. 
Estimates  for  other  population 
subgroups  were  much  less.  The  Agency 
used  the  following  formula  to  estimate 
risk.  The  aggregate  chronic  risk  is  equal 
to  the  simi  of  the  chronic  risk  from 
exposure  from  food  -t-  water  + 
residential  (indoor  and  outdoor)  uses. 
Since  terbacil  is  not  registered  for  any 
residential  uses,  no  exposure  fiom  this 
route  is  expected  and  thus  not 
considered  this  estimate. 

C.  Cumulative  Exposure  to  Substances 
With  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry,    • 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 


classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
imderstanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
terbacil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  terbacil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  terbacil  has  a  common 
mechanism  of  toxicity  with  other 
subtances. 

D.  Safety  Determinations  for  U.S. 
Population 

Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  TMRC  dietary  exposure 
assumptions,  EPA  has  concluded  that 
dietary  exposure  from  food  to  terbacil 
will  utilize  23  percent  of  the  RfD  for  the 
U.S.  population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Whatever  reasonable 
bounding  figure  the  Agency  eventually 
decides  upon  for  the  contribution  from 
water,  that  number  is  expected  to  be 
well  below  99%  of  the  RfD.  EPA 
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concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  terbacil  residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  In  either  case,  EPA  generally 
defines  the  level  of  appreciable  risk  as 
exposure  that  is  greater  than  1/100  of 
the  NOEL  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  l^Q^fold  uncertainty 
(safety)  fector/margin  of  exposure 
(safety)  is  designed  to  account  for 
combined  inter-  and  intra-species 
variability.  EPA  believes  that  reliable 
data  support  using  the  standard  100-fold 
margin/factor  not  the  additional  tenfold 
margin/factor  when  EPA  has  a  complete 
data  t)ase  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin/factor.  Based  on 
current  lexicological  data  requirements, 
the  data  base  for  terbacil  relative  to  pre- 
(provided  by  rat  and  rabbit 
developmental  studies)  and  prast-natal 
(provided  by  the  rat  reproduction  study) 
toxicity  is  complete. 

In  assessing  fiie  adequacy  of  the 
standard  uncertainty  factor  for  terbacil, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
In  the  rat  developmental  study,  the 
NOEL  and  LOEL  for  developmental  and 
maternal  effects  occurred  at  the  same 
levels  (12.5  and  62.5  mg/kg/day. 
respectively).  The  Agency  notes  that  the 
effects  seen  at  the  LOEL  were  more 
severe  in  the  pups  than  the  maternal 
effects.  This  indicates  a  potential 


special,  pre-natal  sensitivity.  The  results 
of  the  rabbit  developmental  study 
demonstrated  that  there  were  no 
developmental  effects  up  to  600  mg/kg/ 
day  (highest  dose  tested).  There  was  no 
evidence  of  post-natal  toxicity  to  infants 
and  children,  since  the  pup  NOEL  was 
12.5  mg/kg/day  [highest  dose  tested)  in 
the  2-generation  rat  reproduction  study. 
The  acute  dietary  MOE  for  females  13+ 
years  was  2,500.  This  MOE  is 
considered  sufficient  to  protect  infants 
and  children  against  a  pre-  and  post- 
natal toxicity  from  aggregate  exposure  to 
terbacil. 

OPP  believes  that  reliable  data  show 
that  the  standard  imcertainty  factor  will 
be  protective  of  the  safety  of  infants  and 
children  and  an  additionial  uncertainty 
factor  is  not  needed. 

Based  on  TMRC  exposure  estimates 
for  food,  as  described  above,  EPA  has 
concluded  that  the  percentage  of  the 
RfD  tiiat  will  be  utilized  by  dietary 
exposure  to  residues  of  terbacil  does  not 
exceed  100%  of  the  RfD  for  any  of  the 
population  subgroups.  Estimates  range 
from  20  percent  for  nursing  infants  up 
to  62  percent  for  non-nursing  infants 
(the  most  highly  exposed  population 
subgroup).  Therefore,  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  bom  aggregate  exposiu«  to 
terbacil  residues. 

V.  Other  Considerations 

The  metabolism  of  terbacil  in  plants 
is  adequately  understood  for  the 
purposes  of  this  tolerance.  There  is  no 
Codex  maximum  residue  level 
established  for  residues  of  terbacil  on 
watermelons.  There  is  a  practical 
analytical  method  (GC/ELCD)  for 
detecting  and  measuring  levels  of 
terbacil  in  or  on  food  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  level  set 
by  the  terbacil  tolerance  (Method  II  of 
PAM  Vol.  II).  EPA  has  provided 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Crystal  Mall  #2, 
Rm.  1128.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  703-305-5805. 


VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  terbacil  in  or  on  watermelons  at  0.4 
ppm.  These  tolerances  will  expire  and 
be  revoked  by  EPA  on  May  30, 1998.  No 
further  action  will  be  taken  by  EPA  to 
revoke  these  tolerances  after  the 
expiration  of  their  term  other  than 
publishing  a  notification  that  the 
revocation  has  occurred. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  August  19, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  ff  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  ^8.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
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requestor  wouia  De  aaequdte  w  jusuiy 
the  acUon  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
nimiber  OPP-300348.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  f)aper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

DC.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f}.  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  SIOQ  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 


significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review.  This  action 
does  not  impose  any  enforceable  duty, 
or  contain  any  "unfunded  mandates"  as 
described  in  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  or  require  prior  consultation  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  entitled 
"Enhancing  the  Intergovernmental 
Partnership,"  or  special  consideration  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
fit)m  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950)  (May  4, 1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121, 110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  )une  9.  1997. 
)  antes  loncs. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 


PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  180.209  to  read  as 
follows: 

§  1 80.209    Terbscil;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
terbacil  (3-tert-butyl-5-chloro-6- 
methyluracil)  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per  million 

Apples     

0.1 

Citrus  fruits 

0.1 

Peaches   

0.1 

Pears      

0.1 

Suaarcane 

0.1 

(2)  Tolerances  arg  ibtablished  for 
combined  residues  of  the  herbicide 
terbacil  (3-tert-butyl-5-chloro-6- 
methyluracil)  and  its  metabolites  3-tert- 
butyl-5-chloro-6-hydroxymethyluracil. 
6-chloro-2.  3-dihydro-7-hydroxymethyl- 
3,3-dimethyl-5H-oxazolo  (3,2-a) 
pyrimidin-5-one,  and  6-chloro-2,3- 
dihydro-3,3,  7-trimethyl-5H-oxazolo 
(3,2-a)  pyTimidin-5-one  (calculated  as 
terbacil)  in  or  on  raw  agricultural 
commodities  as  follows: 


Commodity 

Alfalfa,  forage 

Alfalfa,  hay  

Asparagus 

Bluetjemes 

Canebemes  (black- 
berries, tx)ysent)erries, 
dewt)erries,  loganber- 
ries, raspberries,  and 
youngbemes)  

Cattle,  fat  -... 

Cattle,  mbyp 

Cattle,  meat  

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  fat  

Hogs,  mt)yp 

Hogs,  meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Milk,  fat  (>0.1  in  whole 
milk)  

Mint  hay  (peppermint  and 
spearmint)  

Pecans  

Sainfoin,  forage 

Sainfoin  hay  

Sheep,  fat  

Sheep,  mbyp 


Parts  per  million 


5.0 
5:0 
02 
0.1 


0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 

0.5 

2.0 
0.1 
5.0 
5.0 
0.1 
0.1 
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Commodity 


Sheep,  meat 
Strawtterries  . 


Parts  per  million 


0.1 
0.1 


(b)  Section  18  emergency  exemptions. 
Time  limited  tolerances  are  established 
for  residues  of  the  herbicide  terbacil  (3- 
tert-Butyl-5-chloro  -6-methyluracil  and 
its  three  metabolites  3-tert-butyl-5- 
chloro-6-hydroxymethyluracil,  6-chloro- 
2,  3-dihydro-7-hydroxymethyl  3,3- 
dimethyl-5H-oxazolo  (3,2-a)  pyrimidin- 
5-one,  and  6-chioro-2,3-dihydro-3,3,7- 
trimethyl-5H-oxazolo  (3,2-a)  pyrimidin- 
5-one),  calculated  as  terbacil,  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerance  is 
specified  in  the  following  table.  The 
tolerance  expires  and  will  be  revoked  by 
EPA  on  the  date  specified  in  the  table. 


Commodity 


Parts  per 
million 


Expiration/ 
revocation 

date 


Watermelon 


0.4 


5/30/98 


(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  97-16214  Filed  6-19-97;  8:45  am] 
BILUNG  CODE  6600-6»-F 


NV  RONMtNT  AL  PROTECTION 

40CFR  rsgrts    ^  and  186 
:»»p    ii^'^h   f-ML-6720-4] 
AiN  207&-AB78 

Benta?or ;  Pesticide  Tolerance  for 
Emergen;,  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  herbicide  bentazon  and  its 
metabolite(s)  in  or  on  the  raw 
agricultural  commodity  succulent  peas 
in  connection  with  EPA's  granting  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  succulent  peas  in 
Minnesota  and  Wisconsin.  The 
tolerance  will  expire  and  is  revoked  on 
lune  30,  1998. 

DATES:  This  regulation  becomes 
effective  June  20,  1997.  Objections  and 


requests  for  hearings  must  be  received 
by  EPA  on  or  before  August  19,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300496], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  [OPP- 
300496],  must  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300496].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  .Nf  ORMATK>N  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Sixth 
Floor.  Crystal  Station  #1,  2800  Jefferson 
Davis  Hwy.,  Arlington,  VA  (703)  308- 
8347,  e-mail: 

dietrich.virginiaQepamail.epa.gov. 
SUPPLEMENTARY  MFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
bentazon  and  its  6-  and  8-hydroxy 
metabolites  in  or  on  succulent  peas  at  3 


part  per  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  )une  30, 
1998.  After  June  30,  1998,  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  Among 
other  things,  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  vnth  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  Section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
refisonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  f)esticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
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providing  notice  or  penoti  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Bentazon 
on  Succulent  Peas  and  FFDCA 
Tolerances 

In  February  and  March  of  1997.  the 
Departments  of  Agriculture  from 
Minnesota  and  Wisconsin  each  applied 
for  emergency  exemptions  for  the  use  of 
bentazon  on  succulent  peas.  Bentazon  is 
currently  registered  for  use  on  succulent 
peas  for  the  control  of  Canada  thistle. 
However,  to  effectively  control  Canada 
thistle  with  bentazon,  two  applications 
are  needed.  The  ciurent  30-day 
preharvest  interval  (PHI)  does  not  allow 
for  a  second  application  of  bentazon.  If 
Canada  thistle  is  not  adequately 
controlled,  its  buds  can  be  harvested 
along  with  the  peas  because  they  are 
similar  in  size  and  shap)e.  Growers  face 
docking  or  rejection  of  their  crop  if 
contaminated  with  Canada  thistle  buds. 
This  could  result  in  significant 
economic  loss.  Minnesota  and 
Wisconsin  therefore  have  requested  an 
exemption  from  the  30— day  PHI 
currently  required  for  the  use  of 
bentazon  in  succulent  peas  to  control 
Canada  thistle;  requesting  a  10-day  PHI 
instead.  This  exemption  was  granted  on 
May  9,  1997.  They  also  requested  that 
a  time-limited  tolerance  be  established 
that  would  accommodate  residues 
greater  than  those  allowed  under  the 
current  tolerance  for  succulent  peas. 

EPA  has  authorized  the  use  of 
bentazon  on  succulent  peas  for  control 
of  Canada  thistle  under  FIFRA  section 
18.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
bentazon  in  or  on  succulent  peas.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
This  tolerance  will  permit  the  ntarketing 
of  succulent  peas  treated  in  accordance 
with  the  provisions  of  the  section  18 
emergency  exemption.  Consistent  with 
the  need  to  move  quickly  on  the 


emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  June  30,  1998, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  succulent  peas  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
is  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  this  tolerance  earlier  if 
any  experience  with,  scientific  data  on, 
or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  bentazon  meets  EPA's 
registration  requirements  for  use  on 
succulent  peas  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
bentazon  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Minnesota  and 
Wisconsin  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  bentazon, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
ihe  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 


uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundreddfold 
margin  of  exposure  is  based  on  the  same 
rationale  as  the  hundredfold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
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estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
andJoT  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(bJ(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 

A.  ToxicxtlogicaJ  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bentazon  are 
discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  the  Agency  selected  the 
NOEL  of  100  milligrams  per  kilogram 
per  day  (mg/kg/day),  based  on 
developmental  effects  of  increased  post- 
implantation  loss  and  decreased  fetal 
body  weight  at  the  lowest  effect  level 
(LEL)  of  250  mg/kg/day.  from  the 
developmental  toxicity  study  in  rats. 
Since  there  were  no  maternal  findings, 
but  there  were  developmental  findings, 
at  the  highest  dose  tested  of  250  mg/kg/ 
day,  an  MOE  of  at  least  300  is 
considered  appropriate  for  females  13+ 
years  of  age  exposed  to  dietary  residues 
of  bentazon. 

2.  Chronic  toxicity.  An  RfD  of  0.03 
mg/kg/day  was  established  based  on  the 
1-year  dog  feeding  study  with  a  NOEL 
of  3.2  mg/kg/day  and  an  uncertainty 
factor  of  100  based  on  body  weight  loss 


and  anemia  at  the  LEL  of  13.1  mg/kg/ 
day.  Due  to  the  extra  sensitivity  of  pups 
in  the  rat  reproductive  toxicity  study,  an 
additional  modifying  factor  of  3  should 
be  added  to  the  usual  uncertainty  factor 
of  100.  The  RfD  should  be,  therefore, 
changed  from  0.03  mg/kg/day  to  0.01 
mg/kg/day  for  purposes  of  these  section 
18's  only,  resulting  in  a  total  uncertainty 
factor  of  300. 

3.  Carcinogenicity.  Bentazon  has  been 
classified  as  a  Group  "E"  chemical 
(evidence  of  non-carcinogenicity  in  two 
acceptable  animal  studies)  by  the  Office 
of  Pesticide  Program's  Cancer  Peer 
Review  Committee. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

Bentazon  is  currently  registered  for 
use  on  food  and  feed  crops  and  for 
outdoor  residential  uses  on  ornamentals 
and  ornamental  turf.  Permanent 
tolerances  (see  40  CFR  180.355)  for 
combined  residues  of  bentazon  and  its 
6-  and  8-  hydroxy  metabolites,  have 
been  established  for  over  2  dozen  food 
or  feed  commodities.  Permanent 
tolerances  are  also  established  in  animal 
raw  agricultural  commodities  for 
bentazon  and  its  metabolite,  2-amino-N- 
isopropyl  benzamide. 

1.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  Drinking  water  is 
also  considered  a  component  of  the 
acute  dietary  exposure,  however,  EPA 
generally  will  not  include  residential  or 
other  non-dietary  exposure  as  a 
component  of  the  acute  exposure 
assessment.  Theoretically,  it  is  also 
possible  that  a  residential,  or  other  non- 
dietary,  exposure  could  be  combined 
with  the  acute  total  dietary  exposure 
from  food  and  water.  However,  the 
Agency  does  not  believe  that  aggregating 
multiple  exposure  to  large  amounts  of 
pesticide  residues  in  the  residential 
environment  via  multiple  products  and 
routes  for  a  one  day  exposure  is  a 
reasonably  probable  event. 


Additionally,  the  concept  of  an  acute 
exposure  as  a  single  exposure  does  not 
allow  for  including  post-application 
exposures,  in  which  residues  decline 
over  a  period  of  days  after  application. 
Therefore,  the  Agency  believes  that 
residential  exposures  are  more 
appropriately  included  in  the  short-term 
exposure  scenario. 

The  acute  dietary  (food  only)  risk 
assessment  used  tolerance  level  residues 
and  assumed  100%  crop-treated.  The 
resulting  high-end  exposure  estimate  of 
0.01125  mg/kg/day,  results  in  a  dietary 
(food  only)  MOE  of  8,888  for  females 
13+  years  old  which  is  considered 
acceptable. 

Using  the  available  monitoring  data 
for  groundwater,  an  exposure  estimate 
of  3  X  10  '  mg/kg/day  for  adults  was 
calculated.  Adding  this  water  exposure 
to  the  food  exposure  resulted  in  a  MOE 
of  7,000  for  females  13+  years. 

It  should  be  noted  that  the  acute 
drinking  water  component  of  the  risk 
calculations  presented  in  this  document 
are  relevant  to  sub-populations  with 
high-end  exposure  within  the  United 
States  (FL  and  CA).  Because  the 
calculated  risk,  based  on  high-end 
exposure  is  acceptable,  we  believe  that 
the  overall  risk  assessment  is  protective 
of  the  whole  U.S.  population. 

In  the  best  scientific  judgment  of  the 
Office  of  Pesticide  Programs,  the 
aggregate  acute  risk  (food  and  water) 
from  the  currently  registered  uses  and 
this  section  18  use  of  bentazon  does  not 
exceed  our  level  of  concern. 

2.  Chronic  exposure —  i.  Dietary-food 
exposure.  The  chronic  dietary  (food 
only)  risk  assessment  used  tolerance 
level  residues  and  assumed  100%  crop 
treated.  Therefore,  the  resulting 
exposure  estimates  should  be  viewed  as 
conservative;  further  refinement  using 
anticipated  residues  and  percent  of 
crop-treated  would  result  in  lower 
dietary  exposure  estimates.  The  existing 
bentazon  tolerances  plus  the  proposed 
Section  18  use  resulted  in  a  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  that  is  equivalent  to  the 
following  percentages  of  the  RfD: 


Subpopulaton 

TMRC(m^ 
kgAtey) 

Percent  RIO 

U.S.  Population 

Nursing  Infants  .. 

Noo-Nursing  In- 
fants (<  1  year 
o»d) 

ChHdren  (1-6 
years  oW) 

Criildren  (7-12 
years  oW) 

Hispanics 

0.001079 
0.001755 

0.003755 

0.001>411 

0.001633 
0.001074 

12 
18 

39 

24 

15 
12 
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The  subgroups  listed  above  are:  (1) 
The  U.S.  population  (48  states);  (2) 
those  for  infants  and  children;  and,  (3) 
the  other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

ii.  Dietary  and  drinking  water 
exposure.  To  account  for  the  exposure 
from  drinking  water,  the  Agency 
decided  to  use  the  Health  Advisory 
level  of  20  ppb.  This  level  is  a 
conservative  estimate  of  exposure  since 
it  is  unlikely  that  a  person  would  be 
exposed  to  this  level  daily  for  a  life- 
time. The  following  assumptions  were 
made  during  the  calculations:  an  adult 
weighs  70  kg  and  consumes  2  liters  of 
water  a  day,  a  child  weighs  10  kg  and 
consumes  1  liter  of  water  a  day.  Using 
the  Health  Advisory  level  of  20  ppb  for 
bentazon  in  groundwater,  and  adding 
the  calculated  jiercentage  of  the  RfD 
based  on  consumption  by  adults  and 
children,  to  the  existing  percent  of  the 
RfD  for  food  consumption,  the  total 
percentage  of  the  RfD  taken  up  by  food 
and  water  consumption  is: 


Subpopula- 

lion 

Percent  RfD 

Total 

Pnr- 

Food 

Water 

cent 
RfD 

U.S.  Popu- 
lation. 

Nursing  In- 
fants. 

I^on-Nursing 
Infants  (<1 
year  old). 

Children  (1-6 
years  old). 

Children  (7- 
12  years 
old). 

Hispanics  .... 

12 
18 
39 

24 

15 

12 

6 

21 
21 

21 
21 

6 

18 
39 
60 

45 
36 

18 

Using  these  conservative  estimates, 
the  sum  total  of  the  aggregate  chronic 
risk  estimates  (food  +  water)  for 
bentazon  for  the  population  subgroup 
with  the  largest  percentage  of  the  RfD 
occupied  (non-nursing  infants  less  than 
1  year  old)  is  60%.  In  the  best  scientific 
judgement  of  HED,  the  bentazon 
aggregate  chronic  risk  does  not  exceed 
our  level  of  concern. 

3.  Short-  and  intermediate-term 
exposure.  Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  Although 
residential  exposure  data  are  not 
available  for  ornamentals  and 
ornamental  turf  uses  of  bentazon,  the 
Agency  notes  that  large  MOEs  were 
calculated  for  acute  aggregate  risk  (> 
7,000)  and  occupational  exposure  (> 


6,000  for  the  most  highly  exposed 
group,  aerial  mixer  loader).  Therefore 
the  Agency  believes  short-  and 
intermediate-term  aggregate  risk  is 
likely  to  be  below  the  Agency's  level  of 
concern. 

C.  Cumulative  Exposure  to  Substances 
With  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  h^s  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  conunon 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 


case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bentazon  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bentazon  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bentazon  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Determination  of  Safety  for  U.S. 
Population 

1.  Acute  risk.  The  acute  dietary  (food 
only)  risk  assessment  used  tolerance 
level  residues  and  assumed  100%  crop- 
treated.  The  resulting  high-end  exposure 
estimate  of  0.01125  mg/kg/day,  results 
in  a  dietary  (food  only)  MOE  of  8,888  for 
females  13+  years  old,  which  is 
considered  acceptable. 

Using  the  available  monitoring  data 
for  groundwater,  an  exposure  estimate 
of  3  X  10-^  mg/kg/day  for  adults  was 
calculated.  Adding  this  water  exposure 
to  the  food  exposure  resulted  in  a  MOE 
of  7,000  for  females  13+  years. 

It  should  be  noted  that  the  acute 
drinking  water  component  of  the  risk 
calculations  presented  in  this  document 
are  relevant  to  sub-populations  with 
high-end  exposure  within  the  United 
States  (FL  and  CA).  Because  the 
calculated  risk,  based  on  high-end 
exposure  is  acceptable,  we  believe  that 
the  overall  risk  assessment  is  protective 
of  the  whole  U.S.  population. 

The  Agency  believes  that  the 
aggregate  acute  risk  (food  and  water) 
from  the  currently  registered  uses  and 
this  Section  18  use  of  bentazon  does  not 
exceed  our  level  of  concern. 

2.  Short-  and  intermediate-term  risk. 
Although  residential  exposure  data  are 
not  available  for  ornamental  lawn  uses 
of  bentazon,  the  Agency  notes  that  large 
MOEs  were  calculated  for  acute 
aggregate  risk  (>  7,000)  and 
occupational  exposure  (>  6,000  for  the 
most  highly  exposed  group,  aerial  mixer 
loader).  In  the  best  scientific  judgement 
of  the  Agency,  short-  and  intermediate- 
term  aggregate  risk  will  be  below  the 
Agncy's  level  of  concern. 

3.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
bentazon  from  food  will  utilize  18%  of 
the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
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highest  aggregate  exposure  is  non- 
nursing  infants  which  is  discussed 
below.  EPA  generally  has  no  concern  for 
exposures  below  100  percent  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
Oappreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
bentazon  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  bentazon  residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  bentazon,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  margin  of  exposure  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  margin  of  exposure/uncertainty 
factor  when  ElPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure/safety 
factor. 

1.  Developmental  toxicity  studies — a. 
Rat  study.  From  the  rat  developmental 
toxicity  study,  the  maternal  (systemic) 
NOEL  WBB  250  mg/kg/day,  the  highest 
dose  tested  (HDT).  The  developmental 


(fetal)  NOEL  was  100  mg/kg/day,  based 
on  increased  post-implantation  loss  and 
decreased  fetal  body  weight  at  the 
lowest  observed  effect  level  (LOEL)  of 
250  mg/kg/day. 

b.  Rabbit  study.  From  the  rabbit 
developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  was  150  mg/ 
kg/day,  based  on  abortion  and 
embryonic  resorptions  at  the  LOEL  of 
375  mg/kg/day.  The  developmental 
(fetal)  NOEL  was  375  mg/kg/day,  the 
HDT. 

The  presence  of  developmental  effects 
in  the  absence  of  maternal  effects  in  the 
rat  developmental  toxicity  study 
indicates  that  there  is  extra  pre-natal 
sensitivity  for  infants  and  children.  The 
significant  developmental  findings  in 
the  rat  required  an  acute  dietary  risk 
assessment  for  females  13+  years  of  age. 

2.  Reproductive  toxicity  study. — a.  Rat 
study.  From  the  rat  reproductive  study, 
the  parental  (systemic)  NOEL  was  62 
mg/kg/day,  based  on  increased 
incidences  of  kidney  mineralization  and 
liver  microgranules  at  the  LOEL  of  249 
mg/kg/day.  The  reproductive  (pup) 
NOEL  was  15  mg/kg/day,  based  on 
decreased  pup  body  weight  and  weight 
gain  at  the  LEL  of  62  me/kg/day. 

3.  Pre-  and  post-natal  sensitivity. 
Based  on  the  results  of  the  reproductive 
toxicity  study  in  rats,  there  were 
developmental  (pup)  effects  in  the 
absence  of  parental  effects.  These  results 
indicate  extra  post-natal  sensitivity  for 
infants  and  children.  This  finding 
requires  a  modifying  factor  of  3  to  be 
added  to  the  RfD.  The  RfD  should  be, 
therefore,  changed  from  0.03  mg/kg/day 
to  0.01  mg/kg/day  for  purposes  of  these 
section  18's  only. 

4.  Acute  risk.  The  acute  dietary  (food 
only)  risk  assessment  used  tolerance 
level  residues  and  assumed  100%  crop- 
treated.  The  resulting  high-end  exposure 
estimate  of  0.01125  mg/kg/day,  results 
in  a  dietary  (food  only)  MOE  of  8,888  for 
females  13+  years  old.  If  water  is 
considered  in  the  acute  exposure,  the 
MOE  is  7,000.  Exposure  estimates 
(MOEs)  for  both  scenarios  are 
considered  acceptable. 

5.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  residential  exposure 
data  are  not  available  for  ornamental 
lawn  uses  of  bentazon,  the  Agency  notes 
that  large  MOEs  were  calculated  for 
acute  aggregate  risk  (>  7.000)  and 
occupational  exposure  (>  6,000  for  the 
most  highly  exposed  group,  aerial  mixer 
loader).  Therefore  the  Agency  believes 
short-  and  intermediate- term  aggregate 


risk  is  likely  to  be  below  the  Agency's 
level  of  concern. 

6.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  bentazon 
from  food  and  water  will  utilize  no 
more  than  60%  of  the  RflD  for  non- 
nursing  infants  and  children,  the  most 
highly  exposed  sub-population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  (Despite  the 
potential  for  exposure  to  bentazon  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD.) 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  w.ll  result  to 
infants  and  children  from  aggregate 
exposure  to  bentazon  residues. 

V.  Other  Considerations 

1.  Metabolism  in  plants  and  animals. 
The  qualitative  nature  of  the  residue  in 
plants  is  considered  to  be  adequately 
understood.  Radiolabelled  studies 
conducted  at  rates  of  up  to  2.5  lb  active 
ingredient/ acre  on  beans,  com, 
soybeans,  rice  and  wheat  indicate  that 
bentazon  is  readily  absorbed  from 
foliage,  roots  and  seeds,  and  translocates 
in  some  plant  types.  Bentazon  is  rapidly 
metabolized,  conjugated  and 
incorporated  into  natural  plant 
constituents.  Metabolism  involves  the 
hydroxylation  of  bentazon  at  the  6-  and 
8-position.  The  terminal  residues  of 
regulatory  concern  are  bentazon,  6- 
hydroxy  bentazon,  and  8-hydroxy 
bentazon  (as  si>ecified  in  40  CFR 
180.355  (a)). 

2.  Analytical  enforcement 
methodology.  Adequate  enforcement 
methods  are  available  for  the 
determination  of  residues  of  bentazon 
and  its  6-  and  8-hydroxy  metabolites  in/ 
on  plant  commodities.  The  Pesticide 
Analytical  Manual  (PAM)  Vol.  n  lists 
Method  II,  a  GLC  method  with  flame 
photometric  detection  for  the 
determination  of  bentazon  and  its 
hydroxy  metabolites  in/on  com,  rice, 
and  soybeans;  the  limit  of  detection  for 
each  compound  is  0.05  ppm.  Method  HI, 
modified  from  Method  U,  is  available  for 
the  determination  of  bentazon  and  its 
hydroxy  metabolites  in/on  peanuts  and 
seed  and  pod  vegetables  with  a  limit  of 
detection  of  0.05  ppm  for  each 
compound. 

3.  Magnitude  of  residues.  Regulable 
residues  of  bentazon  and  its  metabolites 
are  not  expected  to  exceed  3  ppm  in/on 
succulent  peas  as  a  result  of  this  Section 
18  use  only. 
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4.  Rotational  crop  restrictions. 
Confined  rotational  crop  data  indicate 
that  bentazon  residues  may  be  taken  up 
by  rotational  crops  (39  to  102  day 
plantback  intervals),  and  that  field 
rotational  crop  studies  are  needed  for 
the  purposes  of  reregistration  in  order  to 
determine  if  plantback  restrictions  for 
bentazon  end-use  products  are  needed. 
The  petitioner  will  need  to  modify  the 
proposed  Basagran  label  once  the  field 
rotational  crop  studies  are  submitted  by 
the  petitioner  and  review  by  the 
Agency. 

5.  International  residue  limits.  There 
is  a  Codex  MRL  of  0.2  ppm  for  bentazon 
and  its  metabolites  established  in/on 
garden  peas  (young  pods],  a  Canadian 
MRL  for  parent  only  of  0.1  ppm 
(negligible)  established  in/on  peas,  and 

a  Mexican  limit  for  parent  (presumed)  of 
0.05  ppm  established  in/on  green  peas. 
Therefore,  a  compatibility  issue  is 
relevant  to  the  proposed  tolerance. 
Harmonization  of  the  U.S.  tolerance  will 
not  be  possible  as  the  use  pattern 
proposed  in  this  petition  will  result  in 
residues  which  greatly  exceed  the 
Codex  MRL. 

VI.  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  is  established  for  residues  of 
bentazon  in  succulent  peas  at  3  ppm.  In 
addition  to  the  tolerance  being 
established  for  residues  of  bentazon  in 
succulent  peas,  EPA  is  also,  removing 
§  186.375  which  contains  a  tolerance  for 
residues  of  bentazon  on  spent  mint  hay. 
That  tolerance  is  being  transferred  to  the 
table  in  paragraph  (a)  of  §  180.355. 

VII.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  unrl  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  August  19,  1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  revocation 
provision)  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 


above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  cmy  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  availablje  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  ha  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
300499)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-3004991. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA  and  is  related  to  EPA's 
granting  emergency  exemptions  under 
section  18  of  the  FIFRA.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  additional  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
uniunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  &t)m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  because  these  tolerances 
are  established  without  notice  and 
comment  rulemaking,  the  requirements 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  do  not  apply. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no 
significant  adverse  economic  impact 
associated  with  these  actions  (46  FR 
24950,  May  4,  1981).  In  accordance  with 
Small  Business  Administration  (SBA) 
policy,  this  determination  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  upon  request. 
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X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  d6fined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Animal 
feeds.  Pesticides  and  pests,  Reporting 
and  recordkeeping  requirements. 

Dated:  June  2, 1997. 
James  Joaes, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
Therefore,  40  CFR  Chapter  I  is 

amended  as  follows: 

PARI  ISO     ^AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.355  is  amended  as 
follows: 

i.  By  adding  a  paragraph  heading  to 
paragraph  (a),  and  revising  the  phrase 
"raw  agricultiu^  commodities"  to  read 
"food  commodities". 

ii.  By  adding  alphabetically  an  entry 
for  "Mint,  spent  hay"  to  the  table  in 
paragraph  (a). 

iii.  In  paragraph  (b),  by  transferring 
and  alphabetically  adding  all  of  the 
entries  currently  in  the  table  to  the  table 
in  paragraph  (a) 

iv.  By  revising  the  remainder  of 
paragraph  (b). 

V.  By  adding  and  reserving  paragraphs 
(c)  and  (d). 


$180,355 

residue<> 


(a)  Gengral.  •     •     » 


Commodrty 


Mint,  spent  hay 


Parts  per 
million 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  herbicide 


bentazon  and  its  metabolites  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


Commodity 


Parts  per 

million 


Expiration/ 

Revocation 

Date 


Peas,  succulent 


6/30/98 


(c)  Tolemnces  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 


PART  1 88—  A  M  f  N  DED] 

2.  In  part  186: 

a.The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  348,  and  701. 

§  186.375  [RfefrKve<3] 
b.  Section  186.375  is  removed. 

[FR  Doc.  97-16215  Filed  6-19-97;  8:45  am) 
BILUNQ  CODE  asaO-SO-F 
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List  of  Cc 
Sale  of  F 


>67] 

es  Eligible  for  the 


stance 


AGENCY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NfFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849.  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  Division  Director, 
Program  Implementation  Division, 


Mitigation  Directorate,  500  C  Street  SW., 
room  417.  Washington,  DC  20472.  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attache^l 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Executive  Associate 
Director  of  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  some  of 
these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map  (FHBM)  or 
Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Executive  Associate  Director 
finds  that  the  delayed  effective  dates 
would  be  contrary  to  the  public  interest. 
The  Executive  Associate  Director  also 
finds  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary. 

National  Envtroimiental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 
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Paperwork  Reduction  Act 

This  n^  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987.  3  CFR,  1987  Comp.. 
p.  252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 


PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Hew  Ellgit)te»— Emergency  Program 

Kentucky: 

Pendleton  County,  unincorporated  areas 

Owen  County,  unincorporated  areas 

Chnstian  County,  unincorporated  areas  

Michigan: 

Goodtand.  township  of,  Lapeer  County  

Roscommon,  village  of,  Roscommon  County  . 

Montana:  hteihart,  town  of.  Cascade  County 

Soutti  Dakota: 

Alpena,  city  of,  JerauW  County 

Gregory  County,  unincorporated  areas  

Harristjurg,  ctty  of,  Lirxx)<n  County  

North  Dakota: 

Churchs  Ferry,  city  of.  Ramsey  County  

Towner  County,  unincorporated  areas  

Virginia:  Monterey,  town  of,  Highland  County  

Wyoming: 

Opal,  town  of,  Lincoln  County  

Dutxjis,  town  of,  Fremont  County 

MKhlgan:  Homer,  township  of.  Midland  County  .... 

Kentucky:  Union,  city  of,  Boone  County 

Minnesota: 

Clinton,  city  of,  Big  Stone  County 

Moms,  city  of,  Stevens  County 

Idaho: 

East  Hope,  city  of,  Bonner  County  

Oakley,  city  of.  Cassia  County  

Georgia:  Ranoolph  County,  unincorporated  areas 

Wyoming:  Hulett,  town  of.  Crook  County  

Kentucky:  Uniontown,  city  of.  Union  County  

Indiana:  Pike  County,  unincorporated  areas  

New  Eligit>l«s — Regular  Program 

North  Carolina: 

Stokedale.  town  of,  Guilford  County  ■  

Bogue,  town  of,  Carteret  County  ^  

Weaverville,  town  of.  Buncomt)e  County 

White  Lake,  town  of.  Blade  County  ^  

Montana:  St.  Ignatius,  town  of.  Lake  County  

Idaho:  Malta,  city  of.  Cassia  County 

Oregon:  Sutherlin,  city  of,  Douglas  Courrty  

North  Carolina:  Fremont,  town  of,  Wayne  County  * 

Reinstatements 
Idaho:  Idaho  County,  unincorporated  areas  


Community 
No. 


Ohio:  Amsterdam,  village  of.  Jefferson  County 

Wyoming:  Baggs,  town  of,  Carbon  County  

Vermont:  Rutland,  city  of,  Rutland  County  

New  York:  Putnam,  town  of.  Washington  County  ... 
Pennsylvania:  Duntjar,  borough  of.  Fayette  County 
Oregon:  Cave  Junction,  city  of,  Josephine  County  . 


210297 
210186 
210277 

260988 
260497 
300183 

460096 
460267 
460114 

380698 
380699 
510379 

560098 
560018 
260989 
210270 

270024 
270465 

160237 
160045 
130553 
560016 
210218 
180473 


370489 
370491 
370269 
370490 
300123 
160197 
410275 
370492 

160213 
390296 
560009 
500101 
361236 
420461 
410107 


Effective  date  of  eligibility 


May  1,  1997 
May  2,  1997 
do 


May  6,  1997. 

do. 

do 


May  7.  1997. 

do. 

do. 

do. 


May  8,  1997. 
May  9,  1997. 

do. 

do 

May  14,  1997. 
May  15,  1997 


.do. 
.do. 


Current  effective 
map  date 


July  30,  1976. 
May  27,  1977. 
June  24.  1977. 


Aug.  17.  1962. 


do. 

do 

May  16,  1997. 
May  21,  1997 
May  23,  1997 
May  27.  1997 


May  5,  1997  .. 

do 

May  6,  1997  .. 
May  8,  1997  .. 

do 

May  15.  1997 
May  21. 1997 
May  27.  1997 


Feb.  16.  1979.  Emerg.;  May  2,  1997,  Reg.;  January 

16,  1980,  Susp.;  May  2.  1997.  Rein. 
Mar.  19.  1976,  Emerg.;  Dec.  1,  1983,  Reg.;  Aug.  16, 

1994,  Susp.;  May  6,  1997.  Rein. 
Dec  16.  1975,  Emerg.;  Aug.  16,  1988,  Reg.;  July  18, 

1994,  Susp.;  May  6,  1997.  Rein. 
Aug.  30,  1973,  Emerg.;  Apr.  17,  1978,  Reg.;  Feb.  19, 

1997.  Susp.;  May  13,  1997,  Rem. 
May  7,  1976,  Emerg.;  Aug.  19,  1986.  Reg.;  Nov.  20, 

1996,  Susp.;  May  15,  1997,  Rein. 
June  20,  1974.  Emerg.;  July  4.  1988,  Reg.;  Mar.  18. 

1991,  Susp.;  May  16,  1997,  Rein. 
May  13,  1975,  Emerg.;  June  10.  1980,  Reg.;  Sept. 

16,  1982,  Susp.;  May  21,  1997,  Rein. 


Mar.  7,  1978. 
Aug.  1.  1975. 


Oct.  31,  1978. 

Dec.  10,  1976. 
Mar.  5.  1976. 
June  15,  1979. 


Dec.  5,  1989. 
Dec.  19,  1996. 
May  6,  1996. 
Sept.  1,  1989. 
NSFHA. 
Sept.  24,  1984. 
NSFHA. 
Sept.  30,  1983. 

Sept.  27,  1991. 
Dec.  1.  1983. 
Aug.  16,  1988. 
Apr.  17,  1978. 
Nov.  20.  1996. 
Mar.  18,  1991. 
June  1,  1982. 
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State/location 


Michigan;  Ross,  township  of,  Kalamazoo  County 


Regular  Program  Conversions 
Region  IX 

California: 

Blue  Lake,  city  of,  Humboldt  County  

Marin  County,  unincorporated  areas  

Region  III 
Pennsylvania;  Stroudsburg,  borough  of,  Monroe  Coun- 

ty.      I) 

Region  IV 

Georgia:  Jasper  County,  unincorporated  areas 

I  Region  V 

Illinois; 

Huntley,  village  of,  Kane  and  McHenry  Counties  ... 

McHenry  County,  unincorporated  areas 

Minnesota:  North  Branch,  city  of,  Chisago  County  

Region  Vi 

Louisiana:  Caddo  Parish,  unincorporated  areas  

Oklahoma: 

Blackwell,  city  of,  Kay  County  

Kay  County,  unincorporated  areas 

Region  IX 
California:  Angels,  city  of,  Calaveras  County  


Community 
No. 


260624 


060438 
060173 

420694 


130519 


Effective  date  of  eligibility 


170480 

do 

170732 

do 

270072 

do 

220361 

do 

400078 

do 

400477 

do 

060021 

do 

July  24,  1975,  Emerg.;  Mar.  15,  1982,  Reg.-  Oct  6 
1982,  Susp.;  May  23,  1997,  Rein. 


May  5.  1997,  Suspensron  Withdrawn 
do 


May  19.  1997,  Suspension  Withdrawn 


..do 


Current  effective 
map  date 


Mar.  15.  1982. 


May  5.  1997. 
Do. 


May  19,  1997. 


Do. 


Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


'The  Town  of  Stokedale  has  adopted  the  Guilford  County  (CID  #137001)  FkxxJ  Insurance  Rate  Map  dated  Dec.  5,  1989,  panels  0002  and 


001  OB 


989. 
983. 


^J^Jf^^^l^'^^r^tT  E'^e^ -Emergency:  Reg.-Regular;  Re.n.-Re,nstatement;  Susp.-Suspef^sK>n;  With.-Withdrawn;  SFHA- 


Non  Special  Flood  Hazard  Area 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  June  16,  1997. 
Richard  W.  Krimin, 

Executive  Associate  Director.  Mitigation 
Directorate. 

IFR  Doc.  97-16227  Filed  6-19-97;  8:45  am) 

B4UJNG  COOE  6718-06-P 


ENVIRONMEN 

AGENCv 


L  PROTECTION 


4«  CF^  Jj-s  1501,  1504,  1505,  1509, 
-'■■'•      614    '515,1516,1517,1519, 
1522       2:    -.3:   1533,1542,1545. 
1546,  .544,  ana  1552 

[FRL-6842^] 

Acqulsttlon  Regulation;  Administrative 
Amendments 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  redesignating  section 
numbering  in  the  EPA  Acquisition 
Regulation  (EPAAR)  (48  CFR  Chapter 
15)  to  parallel  corresponding  Federal 
Acquisition  Regulation  (FAR)  sections, 
is  removing  from  the  EPAAR 


xmnecessary  coverage  that  duplicates 
existing  FAR  coverage,  and  making 
other  administrative  changes. 

EFFECTIVE  DATE:  June  20,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington.  D.C.  20460.  Telephone: 
(202)  260-6204. 

SUPPLEMENTARY  INFORMATKM: 

A.  Background 

This  final  rule  updates  section 
numbering  to  parallel  corresponding 
FAR  sections  numbering,  eliminates 
EPAAR  coverage  that  duplicates 
existing  FAR  coverage,  and  makes  other 
administrative  changes. 

B.  Executive  Order  12866 

The  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 


of  0MB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  final  rule  impose  no 
reporting,  record-keeping,  or  any 
compliance  costs. 

E.  Unfunded  Mandates 

This  final  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 

List  of  Subjects  in  48  CFR  Parts  1501, 
1504,  1505,  1509,  1513,  1514. 1515, 
1516,  1517,  1519,  1522,  1523,  1532, 
1533, 1542,  1545, 1546, 1548,  and  1552 

Government  procurement. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. 
205(c).  63  Stat.  390.  as  amended.  40  U.S.C 
486(c). 

Therefore.  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  parts 
1501. 1504,  1505,  1509. 1513, 514, 1515, 
1516. 1517. 1519. 1522. 1523, 1532, 
1533, 1542.  1545. 1546. 1548. and  1552 
continues  to  read  as  follows: 
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Authority:  Sec.  205(c).  6J  stat.  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1501.104  is  redesignated  as 
1501.105  and  section  1501.103  is 
redesignated  as  1501.104  and  is  revised 
to  read  as  follows: 

1501.104    Applicability. 

The  FAR  (48  CFR  chapter  1)  and  the 
EPAAR  (48  CFR  chapter  15)  apply  to  all 
EPA  acquisitions  as  defined  in  part  2  of 
the  FAR,  except  where  expressly 
excluded. 

3.  Section  1501.104-1  is  redesignated 
as  1501.105-1,  and  1501.104-2  is 
redesignated  as  1501.105-2,  the  FAR 
reference  "1.104-2(c)"  in  newly 
designated  1501.105-2  is  revised  to  read 
"1.105-2(c)",  and  section  1501.104-3  is 
redesignated  as  1501.105-3. 

4.-5.  Section  1501.602-3  is  amended 
by  removing  paragraph  (a),  and 
redesignating  paragraphs  (b)  through  (f) 
as  (a)  through  (e)  respectively. 

5-6.  Section  1505.203  is  amended  by 
revising  the  FAR  reference  "5.203  (b)  or 
(c)"  to  read  "5.203  (c)  or  (d)"  and 
revising  "5.203(d) '  to  read  "5.203(e)". 

7.  Section  1509.507-l(b)  is  revised  to 
read  as  follows: 

1500.507-1    SoHcitalion  provtsion*. 

•         •         •         •         • 

(b)  Required  solicitation  provision. 
The  Contracting  Officer  shall  include 
the  provisions  at  1552.209-70  and 
1552.209-72  in  all  solicitations,  except 
where  the  following  applies: 

(1)  An  Organizational  Conflict  of 
Interest  provision  is  drafted  for  a 
particular  acquisition  (see  Section 
1509.507-l(a)): 

(2)  When  the  procurement  is  with 
another  Federal  agency  (however,  the 
provision  is  included  in  solicitations 
issued  under  the  Small  Business 
Administration's  (SBA)  8(a)  program); 
and 

(3)  When  the  procurement  is 
accomplished  through  simplified 
acquisition  procedures,  use  of  the 
provision  is  optional. 

8.  Section  1513.404  is  redesignated  as 
1515.403. 

9.  Section  1513.505-2  is  redesignated 
as  the  text  of  1513.505. 

10.  Section  1514.000  is  removed. 

11.  Section  1514.205-5  is  removed. 

12.  Section  1515.413  paragraph  (c)  is 
removed  and  paragraphs  (d),  (e),  (f),  and 
(g)  are  redesignated  as  (c),  (d),  (e)  and 

(f). 

13.  Section  1515.600  is  removed. 

14.  Section  1515.603  is  removed. 

15.  Section  1515.608  is  amended  by 
revising  paragraphs  (a)(1),  and  (a)(2)  to 
read  as  follows: 


(1)  The  evaluation  of  technical 
proposals  (including  past  performance 
factors)  shall  be  accomplished  using  the 
following  scoring  plan  or  one 
specifically  developed  for  the 
solicitation,  e.g.,  other  numeric, 
adjectival  or  color  rating  systems. 
Contracting  Officers  may  request  that 
the  TEP  also  indicate  whether  proposals 
are  acceptable  or  unacceptable,  and/or 
whether  the  offerors'  responses  to 
individual  criteria  are  acceptable  or 
unacceptable. 

Scoring  Plan 


Value 


,     Descriptive  statement 


The  factor  is  not  addressed,  or  is 
totally  deficient  and  wittxHit 
merit. 

The  factor  is  addressed,  txjt  con- 
tains deficiencies  and/or  weak- 
nesses ttiat  can  be  corrected 
only  t)y  major  or  significant 
changes  to  relevant  portions  of 
the  proposal,  or  ttie  factor  is 
addressed  so  minimally  or 
vaguely  that  there  are  wide- 
spread information  gaps.  In  ad- 
dition, t)ecause  of  the  defi- 
cierx^es,  weaknesses,  and/or 
intormatkyi  gaps,  serious  corv 
cems  exist  on  the  pari  of  the 
TEP  about  the  offeror's  ability 
to  perform  the  required  wof1<. 

Information  related  to  the  factor  is 
irKX)mplete.  unclear,  or  indi- 
cates an  inadequate  approach 
to,  or  urHJerstanding  of  tfie  fac- 
tor. The  TEP  believes  ttiere  is 
question  as  to  whettier  tt)e 
offeror  wouW  be  at)ie  to  per- 
form salisfactonly 

The  response  to  ttw  factor  is  ade- 
quate. Overall,  it  meets  the 
specifk:ations  and  require- 
ments, such  that  the  TEP  be- 
lieves  that  the  offeror  coukj  per- 
form to  meet  the  Government's 
minimum  requirements. 

The  response  to  the  factor  is 
good  with  some  supenor  fea- 
tures. Information  provided  is 
generally  dear,  arxj  \he  ap- 
proach is  acceptable  with  the 
possit)ility  of  more  than  ade- 
quate performance. 

The  response  to  the  factor  is  su- 
penor in  nfK>st  features. 


1515.608 
(a)'    • 


Proposal  evaluation. 


(2)  Ranking.  The  use  of  pre- 
established  cut-off  scores  to  determine 
the  competitive  range  or  the  source  to  be 
selected  is  prohibited.  Each  member  of 
the  TEP  shall  independently  evaluate 
and  score  each  offer.  The  TEP  shall 
develop  a  consensus  opinion  on  the 
scores  assigned  to  each  offer.  The 
averaging  of  individual  TEP  members' 


scores  tu  arrive  ai  an  overall  panel  score 

is  prohibited. 

•         •         •         •         * 

16.  Section  1515.609  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (b),  and  by  redesignating 
paragraph  (c)  as  (b)  and  revising  newly 
designated  paragraph  (b)  (1)  and  (2)  to 
read  as  follows: 

1515.609    Competitive  range. 

(a)  The  Contracting  Officer  shall 
prepare  the  determination  of  the 
competitive  range  for  the  subsequent 
approval  of  the  SSO  only  if  the 
determination  is  tantamount  to 
selection,  for  example  when  there  is 
only  a  single  offeror  in  the  competitive 
range  or  when  there  are  only  two 
proposals  in  the  competitive  range  and 
multiple  awards  are  anticipated.  All 
determinations  must  be  completely 
documented  to  support  the  competitive 
range  decision. 

(b)(1)  When  there  is  only  one  proposal 
in  the  competitive  range,  the 
Contracting  Officer  shall  examine  the 
solicitation  to  determine  if  it  was 
unduly  restrictive.  As  part  of  the 
discussion  in  the  competitive  range 
determination,  the  Contracting  Officer 
shall  address  at  a  minimum,  the 
following  four  factors:  whether  the 
requirement  could  have  been  broken  up 
into  smaller  components;  whether  the 
solicitation  provided  adequate  response 
time;  whether  the  requirement  could 
have  been  satisfied  with  reduced 
staffing  levels  (discussion  may  be 
combined  with  the  first  factor);  and  if 
applicable,  whether  the  work  required 
on-site  could  otherwise  be  performed  at 
a  contractor's  facility,  avoiding  the  cost 
and  logistical  implications  of  relocating 
employees.  If  it  is  determined  that 
unduly  restrictive  requirements 
inhibited  competition,  the  Contracting 
Officer  shall  consider  appropriate 
changes  to  those  requirements  and 
cancellation  and  reissuance  of  the 
solicitation. 

(2)  In  cases  where  only  a  single 
proposal  has  been  received  and  a 
competitive  range  determination  has  not 
been  prepared,  the  discussion  of  the 
reasons  for  receipt  of  the  single  proposal 
which  otherwise  would  be  contained  in 
the  competitive  range  determination 
shall  be  included  in  the  source  selection 
document.  The  discussion  in  the  source 
selection  document  at  a  minimum  shall 
address  the  factors  referenced  in 
paragraph  (b)(1)  of  this  section.  If  it  is 
determined  that  unduly  restrictive 
requirements  inhibited  competition,  the 
Contracting  Officer  shall  consider 
appropriate  changes  to  those 
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requirements  and  cancellation  and 
reissuance  of  the  solicitation. 

***** 

17.  Section  1515.611  is  removed. 

18.  Section  1516.000  is  removed. 

19.  Section  1516.404-270  is  removed. 

20.  Section  1516.404-271  is  removed. 
21.-22.  Section  1517.200  is  removed. 

23.  Section  1519.000  is  removed. 

24.  Section  1522.000  is  removed. 
25.-26.  Section  1532.000  is  removed. 

27.  Section  1533.000  is  removed. 

28.  Section  1542.000  is  removed. 

29.  Section  1542.700  is  removed. 

30.  Section  1542.705-70  is  revised  to 
read  as  follows: 


1542.705-70 
clause. 


Solicitation  and  contract 


The  Contracting  Officer  shall  insert 
the  clause  in  1552.242-70.  Indirect 
Costs,  in  solicitations  and  contracts 
where  indirect  costs  apply,  unless 
contracting  with  an  educational 
institution  where  there  are  approved 
predetermined  final  indirect  cost  rates. 

31.  Section  1545.000  is  removed. 

32.  Section  1546.000  is  removed. 


33.-34.  Section  1552.209-70  is 
amended  by  removing  paragraphs  (a) 
through  (c)  and  revising  the 
introductory  text  to  read  as  follows: 

1552.209-70    Organizational  Conflict  of 
Interest  Notification. 

As  prescribed  in  1509.507-l(b)  insert 
the  following  solicitation  provision  in 
all  solicitations. 

*         *         *         *        * 

35.  The  introductory  text  of  section 
1552.211-70  is  amended  by  revising  the 
reference  "1510.011-70"  to  read 
"1511.011-70." 

36.  The  introductory  text  of  section 
1552.211-72  is  amended  by  revising  the 
reference  "1510.011-72"  to  read 
"1511.011-72." 

37.  The  introductory  text  of  section 
1552.211-73  is  eunended  by  revising  the 
reference  "1512.104(a)"  to  read 
"1511.011-73." 

38.  The  introductory  text  of  Section 
1552.211-74  is  amended  by  revising  the 
reference  "1512.104(b)"  to  read 
"1511.011-74." 

39.  The  introductory  text  of  Section 
1552.211-75  is  amended  by  revising  the 


reference  "1510.011-75"  to  read 
"1511.011-75." 

40.  The  introductory  text  of  Section 
1552.211-76  is  amended  by  revising  the 
reference  "1510.011-76"  to  read 
"1511.011-76." 

41.  The  introductory  text  of  Section 
1552.211-77  is  amended  by  revising  the 
reference  "1510.011-77"  to  read 
"1511.011-77." 

42.  The  introductory  text  of  Section 
1552.211-78  is  amended  by  revising  the 
reference  "1510.011-78"  to  read 
"1511.011-78." 

43.  The  introductory  text  of  Section 
1552.211-79  is  amended  by  revising  the 
reference  "1510.011-79"  to  read 
"1511.011-79." 

44.  The  introductory  text  of  Section 
1552.209-75  is  amended  by  revising  the 
reference  "1510.011-80"  to  read 
"1509.507-2(d)." 

Dated:  May  20, 1997. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  97-15856  Filed  6-19-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  particifjate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  46 

[Docket  Number  FV97-355] 

Proposed  Revision  to  Part  46, 
Regulations  Under  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  invites  comments 
on  proposed  revisions  to  the  PACA 
Regulations  to  establish  that  electronic 
transmissions  will  be  considered 
"ordinary  and  usual  billing  or  invoice 
statements"  within  the  meaning  of  the 
PACA. 

DATES:  Comments  must  be  received  by 
July  21.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  Charles  W.  Parrott, 
Assistant  Chief.  PACA  Branch,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Room  2095-So.  BIdg.,  P.O.  Box  96456, 
Washington,  DC.  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  in  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  PACA  Branch  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Parrott,  Assistant  Chief, 
PACA  Branch,  Room  2095-So.  Bldg.. 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  Washington,  D.C.  20250.  Phone 
(202)  720-4180. 

SUPPt-BMENTARY  INFORMATION:  This 
proposal  is  issued  under  authority  of 
section  15  of  the  PACA  (7  U.S.C.  499o). 

Background 

The  Perishable  Agricultural 
Commodities  Act  (PACA  or  Act) 
establishes  a  code  of  fair  trading 
practices  covering  the  marketing  of  fresh 


and  frozen  fruits  and  vegetables  in 
interstate  and  foreign  commerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  commodities  by  prohibiting  unfair 
and  fraudulent  trade  practices.  With  this 
regulatory  scheme,  the  law  fosters  an 
efficient  nationwide  distribution  system 
for  fresh  and  frozen  fruits  and 
vegetables,  benefitting  the  whole 
marketing  chain  from  farmer  to 
consumer.  The  Act  provides  for  a  forum 
to  adjudicate  private  disputes,  which 
awards  damages  against  a  licensee  who 
fails  to  meet  contractual  obligations  in 
violation  of  the  PACA.  The  Act  also 
imposes  a  statutory  trust  on  perishable 
agricultural  commodities  received  but 
not  yet  paid  for,  products  derived  from 
those  commodities,  and  any  receivables 
or  proceeds  due  from  the  sale  of  those 
commodities  or  products  thereof  for  the 
benefit  of  unpaid  suppliers  or  sellers. 
USDA's  Agricultural  Marketing  Service 
(AMS)  administers  and  enforces  the 
PACA. 

The  1995  PACA  amendments,  among 
other  things,  eliminated  the  requirement 
for  unpaid  produce  suppliers  to  file 
trust  notices  with  USDA  in  order  to 
preserve  their  trust  rights  under  the 
statutory  trust  provision  of  the  Act. 
Additionally,  the  amendments  to  the 
PACA  allow  unpaid  sellers  of  fresh  and 
frozen  fruits  and  vegetables  to  preserve 
trust  benefits  by  augmenting  existing 
invoice  and  billing  documentation  to 
advise  the  buyer  of  the  creditor's 
intention  to  preserve  trust  benefits.  This 
addition  to  billing  or  invoicing 
eliminates  the  need  for  a  trust  creditor 
to  provide  any  additional  notice  to  the 
debtor  of  the  creditor's  intention  to 
preserve  trust  benefits.  However,  the 
PACA  does  not  indicate  that 
information  transmitted  in  the  course  of 
electronic  transactions  constitute 
"ordinary  and  usual  billing  or  invoice 
statements"  that  could  fulfill  the  Act's 
requirements  for  creditors  to  provide 
prior  notice  that  a  sale  may  be  subject 
to  the  trust  provisions. 

Electronic  commerce  is  becoming 
increasingly  common  as  companies 
communicate  with  each  other  via 
remote  computers  over  ordinary 
telephone  lines.  The  data  exchanged  in 
an  electronic  transaction  may  include 
the  buyer's  purcha.se  order,  followed  by 
a  shipping  order  and  an  invoice  from 
the  seller,  and  a  remittance  advice  and 
payment  from  the  buyer.  Prior  to 


engaging  in  an  electronic  transaction, 
both  parties  to  a  transaction  must  agree 
to  the  format  of  the  information  to  be 
transmitted  and  received  to  assure  that 
all  necessary  and  appropriate  terms  of 
sale  are  included  and  are  readily 
understandable. 

The  purchase  and  sale  of  goods  by 
electronic  means  has  grown  steadily  in 
the  United  States  over  the  past  decade. 
Nearly  one  quarter  of  businesses 
surveyed  in  1993  anticipated  the  use  of 
electronic  transactions  within  2  years 
and  20  percent  were  already  conducting 
business  electronically.  By  1993, 
electronic  transmission  was  the  second 
most  common  means  of  exchanging 
business  documents  in  the  United 
States.  The  use  of  paper  remains 
number  one.  but  has  fallen  by  50 
percent  since  1988.' 

The  federal  government  and  many 
state  governments  have  recognized  and 
accepted  the  reliability  and  usefulness 
of  Ele<:tronic  Data  Interchange  (EDI). 
Some  jurisdictions  currently  use  EDI  for 
tax  and  Uniform  Commercial  Code 
filing  systems.  President  Clinton,  by 
Executive  Order,  has  mandated  the  use 
of  EDI  systems  in  federal  procurement.^ 

Representatives  of  the  fruit  and 
vegetable  industry  have  requested  that 
USDA  clarify  whether  the  exchange  of 
commercial  date  in  electronic 
transactions  will  be  considered 
"ordinary  and  usual  billing  or  invoice 
statements"  within  the  meaning  of  the 
1995  PACA  legislation. 

On  January  15, 1997,  the  United  Fresh 
Fruit  and  Vegetable  Association 
(UFFVA),  a  produce  industry  trade 
association  based  in  Alexandria, 
Virginia,  petitioned  AMS  to  promulgate 
regulations  under  PACA  to  recognize 
the  use  of  EDI.  Ten  other  produce 
industry  organizations  joined  the 
UFFVA  on  the  petition.  The  petitioners 
sought  clarification  as  to  whether  EDI 
transactions  are  considered  by  AMS  to 
be  "ordinary  and  usual  billing  or 
invoice  statements"  within  the  meaning 
of  the  1995  PACA  amendments. 

USDA  agrees  with  petitioners  that  a 
revision  to  the  regulations  would 
eliminate  any  uncertainty  in  this  regard 
and  ensure  that  licensees  can  use 
reasonable  technological  advances 


■1'his  data  was  included  in  the  fanuary  15.  1997 
petition  for  rulemaking  submitted  by  the  United 
Fresh  Fruit  and  Vegetable  Association. 

>  Executive  Order  12873.  58  Fed.Reg.  54.91 1 
(October  22.  1993). 
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while  still  receiving  appropriate  trust 
protection  under  the  PACA.  To  achieve 
this  effect,  a  definition  for  the  term 
"ordinary  and  usual  billing  or  invoice 
statements"  would  be  added  in  section 
46.46(b),  as  follows: 

"Ordinary  and  usual  billing  or  invoice 
statements'  as  used  in  section  5(c)(4)  of  the 
Act  and  "invoice  or  other  billing  statement" 
as  used  in  section  46.46(0(3)  mean 
communications  customarily  used  between 
parties  to  a  transaction  in  perishable 
agricultural  commodities  in  whatever  form, 
documentary  or  electronic,  for  billing  or 
invoicing  purposes. 

This  definition  would  specify  that 
"ordinary  and  usual  billing  or  invoice 
statements"  as  used  in  the  PACA  and 
"invoice  or  other  billing  statement"  as 
used  in  section  46.46(f)(3)  include  both 
paper  documentation  and  electronic 
transmissions  customarily  used  between 
a  seller  and  a  buyer  for  billing  or 
invoicing  purposes.  This  proposed 
change  to  the  regulations  is  similar  to 
the  change  suggested  in  the  UFFVA 
petition.  The  petitioners  also  suggested 
a  change  to  section  46.46(0(3)  of  the 
regulations.  However,  the  Department 
has  determined  that  the  proposed 
definition  set  out  above  makes  the 
suggested  change  unnecessary. 

Executive  Orders  12866  and  12988 

This  rule,  issued  under  the  Perishable 
Agricultural  Commodities  Act  (7  U.S.C. 
499  et  seq.},  as  amended,  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866.  ' 

Tnis  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  prcHiosed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Effects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibiiitv  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  USDA  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricuhural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  PACA  requires  all 
businesses  that  operate  subject  to  its 


provisions  maintain  a  license  issued  by 
USDA.  There  are  approximately  15,700 
PACA  licensees,  many  of  which  may  be 
classified  as  small  entities. 

The  proposed  regulations  would 
establish  that  the  electronic 
transmissions  used  in  perishable 
agricultural  commodity  transactions  are, 
in  fact,  "ordinary  and  usual  billing  or 
invoice  statements."  The  use  of 
electronic  transactions  would  be 
voluntary,  and  would  specifically 
provide  companies  an  electronic 
alternative  to  paper  documentation  to 
give  notice  of  intent  to  preserve  trust 
rights. 

Accordingly,  based  on  the 
information  in  the  above  discussion, 
AMS  has  determined  that  the  provisions 
of  this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13),  the 
information  collection  and 
recordkeeping  requirements  covered  by 
this  proposed  rule  were  approved  by 
OMB  on  October  31,  1996.  and  expire 
on  October  31, 1999. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  proposed  to 
be  amended  as  follows: 

PART  46— {AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15,  46  Stat.  537;  7  U.S.C. 
499o 

2.  In  §  46.46,  paragraph  (b)(5)  would 
be  added,  as  follows: 

§  46.46    Statutory  trust 


(b) 


(5)  Ordinary  and  usua]  billing  or 
invoicB  statements  as  used  in  section 
5(c)(4)  of  the  Act,  and  invoice  or  other 
billing  statement  as  used  in  §  46.46(f)(3), 
mean  communications  customarily  used 
between  parties  to  a  transaction  in 
perishable  agricultural  commodities  in 
whatever  form,  documentary  or 
electronic,  for  billing  or  invoicing 
purposes. 


Dated:  June  17, 1997 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 

|FR  Doc.  97-16196  Filed  6-19-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN  0563-AB07 

General  Administrative  Regulations; 
Insurance  Coverage  by  Written 
Agreement 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  regulations  contained  in 
this  subpart  are  issued  pursuant  to  the 
Federal  Crop  Insurance  Act,  as 
amended,  to  prescribe  the  procedures 
for  offering  insurance  coverage  by 
written  agreement  and  are  applicable  to 
limited  and  additional  coverage  policies 
insured  or  reinsured  by  the  Federal 
Crop  Insurance  Corporation  (FCIC). 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  August  19,  1997 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation. 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Bill  Smith, 
Supervisory  Program  Analyst,  Research 
and  Development  Division.  Product 
Development  Branch,  FCIC,  at  the 
Kansas  City,  MO  address  listed  above, 
telephone  (816)  926-7743. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  this  rule  has 
been  reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that 
producers  will  benefit  from  this 
regulation  because  a  greater  number  of 
producers  will  be  able  to  obtain 
insurance  coverage  to  meet  their  risk 
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management  needs.  The  benefit  to 
producers  on  obtaining  insurance 
coverage  not  otherwise  available 
outweighs  the  associated  cost. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  are  being  reviewed  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  under 
OMB  control  number  0563-0053.  The 
written  agreements  are  described  in  the 
background. 

The  title  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance." 

The  burden  associated  with  the 
written  agreement  is  estimated  at  20 
minutes  per  response  from 
approximately  23,597  respondents  each 
year  for  a  total  number  of  7,865  hours. 

The  information  requested  is 
necessary  to  for  the  insurance  providers 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums,  and  pay  indemnities. 
Failure  to  furnish  this  number  will 
result  in  rejection  of  or  substantial 
reduction  in  any  claim  for  indemnity, 
ineligibility  for  insurance,  and  a 
unilateral  determination  of  the  amount 
of  premium  due. 

FQC  is  requesting  comments  for  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  or  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 


Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  action  for  judicial 
review  may  be  brought. 

Environinental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  publishes  actuarial  tables  which 
exclude  certain  land,  farming  practices, 
crop  classes  or  types  from  insurability 
since  the  associated  risk  does  not 
conform  to  general  methods  of 
establishing  insurance  yields  and  rates 
employed  by  FCIC.  This  proposed  rule 
provides  the  regulatory  authority  for 
FCIC  to  make  insurance  offers  on  any 
insurable  crops  in  counties  where 
insurance  coverage  is  not  provided  for 
the  crop,  crop  type,  land,  or  farming 
practice  and  to  allow  written 
agreements  to  amend  specified  terms  of 
insurance.  This  authority  provides  a  risk 
management  tool  to  the  greatest  number 
of  producers  in  a  cost-effective  manner 
and  is  fair  to  the  participants  yet  does 
not  expose  FCIC  to  excessive  insurance 
risk.  Authority  for  reinsured  companies 
to  issue  and  approve  written  agreements 
designated  by  FCIC  is  provided. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance. 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  add  a  new 
subpart  S  to  7  CFR  part  400,  as  follows: 

PART  400-OENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  S — Insurance  Coverage  by  Written 
Agreement 

400.511  Basis  and  applicability. 

400.512  OMB  control  numbers. 

400.513  Definitions. 

400.514  Availability  of  written  agreements. 
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400.515  Qualifications  tor  written 
agreements  to  provide  insurance  for 
insurable  crops  in  counties  without  an 
actuarial  table. 

400.516  Qualifications  for  written 
agreements  in  counties  with  actuarial 
tables. 

400.517  Responsibilities. 

400.518  Issuance  and  approval  of  written 
agreements  by  a  reinsured  company. 

Authority:  7  ll.S.C.  1506(1),  1506(p). 

Subpart  S — Insurance  Coverage  by 
Written  Agreement 

§  400.51 1     Basis  and  applicability. 

The  regulations  contained  in  this 
subpart  are  issued  pursuant  to  the 
Federal  Crop  Insurance  Act,  as  amended 
(7  U.S.C.  1501  et  seq.)  to  presciibe  the 
rules  and  criteria  for  offering  insurance 
coverage  by  written  agreement  and  are 
applicable  to  limited  and  additional 
coverage  policies  insured  or  reinsured 
by  PaC. 

§400.512    OMB  control  numbers. 

The  collecting  of  information 
requirements  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
numbers  0563-0053. 

§400.513    Definitions. 

Acmage  reporting  date.  The  date 
contained  in  the  Special  Provisions  by 
which  the  insured  is  required  to  submit 
an  acreage  report. 

APHjorm.  An  FCI-19A  Actual 
Production  History  (APH)  or  FQC 
approved  company  form  which  is  used 
to  report  the  yield  history  of  the 
insurance  unit  for  the  purpose  of 
calculating  the  approved  insurance 
yield. 

Actual  yield.  Refer  to  7  CFR  part  400, 
subpart  C. 

Actuarial  table.  The  forms  and  related 
material  for  the  crop  year  approved  by 
FQC,  which  are  available  to  the  public, 
and  show  premium  rates,  practices, 
price  elections,  levels  of  coverage, 
production  guarantees,  amounts  of 
insurance,  special  provisions,  insurable 
and  uninsurable  acreage,  insurance 
program  dates,  and  other  related 
information  for  a  crop  program  in  a 
county. 

Applicant.  The  named  person  as 
shown  on  the  application  submitted  to 
a  reinsui«d  company  or  FSA  office.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  unless  specifically  indicated  on  the 
application. 

Approved  APH  yield.  Refer  to  7  CFR 
part  400,  subpart  G. 

Assigned  yield.  Refer  to  7  CFR  part 
400,  subpart  G. 

Bosv  period.  Refer  to  7  CFR  part  400, 
subpart  G. 


CCC.  The  Commodity  Credit 
Corporation,  a  wholly  owned 
corporation  within  the  United  States 
Department  of  Agriculture. 

CCC  program  crop.  Barley,  corn, 
cotton,  ELS  cotton,  grain  sorghum,  oats, 
rice,  and  wheat.  These  regulations  also 
include  hybrid  com  seed,  hybrid 
sorghum  seed,  and  soybeans. 

Crop  year.  Refer  to  7  CFR  part  400, 
subpart  G. 

Days.  Calendar  days. 

Expiration  date.  The  date  established 
in  the  written  agreement  by  which  it 
must  be  accepted  by  the  applicant  or 
insured. 

FCIC.  The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
corporation  within  the  United  States 
Department  of  Agriculture. 

FSA.  The  Farm  Service  Agency 
(formerly  the  Agricultural  Stabilization 
and  Conservation  Service). 

FSA  program  yield.  For  barley,  com, 
cotton,  ELS  cotton,  grain  sorghum,  oats, 
rice,  and  wheat,  the  yield  established  by 
the  FSA  county  committee  or  proven 
from  production  records  for  individual 
farms  by  FSA  farm  serial  number  (FSN). 
Generally,  these  yields  are  provided  on 
an  ASCS-156EZ,  ASCS-423,  ASCS-^24 
or  ASCS-476  form  or  their  successor 
forms.  Historical  Weighted  Yields 
(HWY)  shown  on  these  forms  are  not 
considered  program  yields  and  are  not 
used  for  APH  purposes. 

Insured.  The  named  person  as.shown 
on  the  application  for  insurance  which 
has  been  accepted  by  a  reinsured 
company  or  FSA  office.  This  term  does 
not  extend  to  any  other  person  having 
a  share  or  interest  in  the  crop  unless 
specifically  indicated  on  the  accepted 
application. 

Local  producing  area.  An  area  in  a 
county  without  an  actuarial  table  that 
has  similar  production  capabilities, 
cropping  practices  and  conditions  and 
which  borders  a  county  with  an 
actuarial  table  for  the  subject  crop. 

Marketing  outlet.  A  place  where  the 
crop  is  bought  and  sold. 

Nonprogmm  crop.  Includes  all  crops 
that  are  not  defined  as  CCC  program 
crops  and  for  which  an  insurance  policy 
is  established  by  FCIC. 

Production  guarantee.  The  quantity 
determined  by  multiplying  the 
approved  yield  per  acre  times  the 
coverage  level  percentage  elected. 

Production  report.  Refer  to  7  CFR  part 
400,  subpart  G. 

Reference  county.  The  county, 
designated  in  the  written  agreement, 
used  to  obtain  the  information  normally 
provided  in  the  aciuarial  table  for  the 
county  where  the  insured  is  farming. 

Reference  state.  The  state,  designated 
on  the  written  agreement,  used  to  obtain 


the  information  normally  provided  in 
the  actuarial  table  for  the  county  where 
the  insured  is  farming. 

Request  for  actuarial  change  form.  An 
FCI-5  or  FCIC  approved  company  form 
that  provides  information  required  by 
the  FCIC  to  evaluate  requests  for  written 
agreements. 

Sales  closing  date.  The  date 
designated  in  the  Special  Provisions  on 
which  sales  for  each  crop  year  ceases. 
For  the  purposes  of  requests  for  written 
agreements  in  counties  without  an 
actuarial  table,  the  sales  closing  date 
will  be  the  applicable  crop  cancellation 
date  in  the  policy  or  Special  Provisions 
for  the  area  where  the  county  is  located. 

Special  Provisions.  A  document 
which  displays  specific  information 
concerning  the  county  crop  program 
including,  but  not  limited  to, 
administrative  dates  (sales  closing  date, 
final  planting  date,  acreage  reporting 
date,  and  billing  date)  and  statements 
pertaining  to  insurance  coverage,  price 
elections,  and  amounts  of  insurance. 

Transitional  yield  (T-yield).  Refer  to  7 
CFR  part  400,  subpart  G. 

Verifiable  records.  Refer  to  7  CFR  part 
400,  subpart  G. 

Verifier.  Refer  to  7  CFR  part  400, 
subpart  G. 

Viable  markets.  An  outlet  for  the 
production  of  the  crop  that  is  located 
within  a  reasonable  distance  and 
capable  of  accepting  the  volume  that  is 
reasonably  expected  to  be  produced 
from  the  insured  acreage. 

§  400.514    Availability  of  written 
agreements. 

For  limited  and  additional  coverage 
policies,  FQC  authorizes  the  use  of 
written  agreements  for  insurable  crops 
for  the  following  purposes: 

(a)  To  provide  insurance  coverage  for 
insurable  crops  in  counties  without  a 
published  actuarial  table; 

(b)  To  assign  actuarial  classifications 
if  such  classifications  are  not  provided, 
or  amend  actuarial  classifications 
contained  in  the  actuarial  documents  if 
information  is  provided  in  a  request  for 
reconsideration  of  the  published 
classification  which  would  substantially 
change  the  classification; 

(c)  To  provide  insurance  coverage  for 
farming  practices  for  which  a  premium 
rate  is  not  included  in  the  aduarial 
table; 

(d)  To  provide  insurance  coverage  for 
crop  clas.ses,  types,  or  varieties  for 
which  a  premium  rate  is  not  included 
in  the  actuarial  table  or  Special 
Provisions; 

(e)  To  provide  insurance  for  acreage 
designated  as  unrated  or  unclassified  by 
the  actuarial  table; 

(0  To  provide  alternative  methods  of 
unit  division  on  an  individual  basis 
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when  geographic  features  or  good 
fanning  practices  make  it  impossible  for 
the  insured  to  conform  to  optional  unit 
division  guidelines; 

(g)  To  insure  overage  stands  of  forage 
provided  an  acceptable  stand  exists; 

(h)  To  insure  portions  of  fields  which 
extend  across  a  county  line  when  the 
exact  location  of  the  county  line  is  not 
determinable; 

(i)  To  amend  the  terms  of  insurance 
provided  in  the  insurance  policy  when 
specifically  permitted  by  the  policy; 

(j)  To  offer  alternative  rates  and  or 
coverages  based  on  a  request  for 
reconsideration  of  actuarial 
classifications  assigned  to  land  which  is 
designated  as  high  risk  by  the  actuarial 
table; 

(k)  To  amend  or  remove  Nonstandard 
Classification  System  (NCS)  as  a  result 
of  an  appeal  determination  or  error  in 
assignment  of  such  classifications;  or 

(1)  To  amend  other  actuarial 
classifications  as  a  result  of  appeal 
determinations. 

§  400.51 5    Qualifications  for  written 
■gr— ments  to  provide  insurance  for 
inaurabto  crops  in  counties  wrlttKMrt  an 
actuarial  table. 

(a)  FCIC  is  authorized  to  provide 
insurance  coverage  by  written 
agreement  for  insurable  crops,  at  its  own 
discretion  and  upon  its  sole 
determination  that: 

(1)  Adequate  information  is  available 
to  develop  an  actuarially  sound 
premium  rate  and  insurance  coverage; 

(2)  The  crop,  including  practice,  type, 
and  variety,  is  suited  and  adapted  to  the 
prevalent  conditions  in  the  county 
including,  but  not  limited  to,  soils, 
topography,  climate,  rainfall,  length  of 
growing  season,  and  other  such 
considerations,  with  reasonable 
production  risks; 

(3)  The  crop  is  commercially  grown  in 
the  county; 

(4)  All  required  information  is 
received  by  the  specified  deadlines;  and 

(5)  All  other  criteria  outlined  in  this 
subpart  are  satisfied. 

(b)  FCIC  will  deny  any  request  that 
does  not  meet  the  requirements  of  these 
regulations,  or  which  involves  a  crop 
that: 

(1)  Is  not  insurable; 

(2)  FCIC  does  not  have  adequate  data 
to  establish  actuarially  sound  premium 
rates  and  insurance  coverage; 

(3)  is  not  commercially  grown  in  the 
county;  or 

(4)  FCIC  cannot  determine  that  viable 
markets  are  available. 

(c)  A  Request  for  Actuarial  Change 
Form  must  be  submitted  to  an  agent  of 
a  reinsured  company  or  the  FSA  office 
by  the  applicant  no  later  than  the  sales 


closing  date  and  must  include  the 
following: 

(1)  A  completed  APH  form  based  on 
verifiable  records  of  actual  yields  for  at 
leaiJt  the  most  recent  three  consecutive 
crop  years  during  the  base  period:  (If  the 
producer  expands  the  farming  operation 
across  a  county  or  state  line  into  a  local 
producing  area,  FCIC  may  consider 
existing  production  reports  from  the 
current  crop  production  to  be 
sufficient); 

(2)  The  dates  the  applicant  and  other 
growers  in  the  area  normally  plant  and 
harvest  the  crop; 

(3)  The  name  and  location  of,  and 
approximate  distance  to,  the  location  at 
which  the  crop  will  be  marketed  by  the 
applicant; 

(4)  A  copy  of  the  ASCS-156EZ. 
ASCS-^23,  ASCS-424,  or  ASCS-476 
forms  (or  successor  forms)  providing 
notice  of  crop  acreage  bases,  program 
yields,  allotments  or  quotas  for  the 
acreage  on  which  insurance  is 
requested,  if  applicable;  and 

(5)  The  legal  description  of  the  land 
and  FSA  aerial  photographs  or  maps 
delineating  field  boundaries  where  the 
applicant  intends  to  plant  the  crop  for 
which  insurance  is  requested. 

(d)  If  FCIC  authorizes  a  written 
agreement,  the  written  agreement  will 
include: 

(1)  Transitional  yields  or  factors,  APH 
yields,  classifications  or  any  other  basis 
of  insurance  coverage  as  appropriate  for 
the  crop; 

(2)  The  premium  rate; 

(3)  The  reference  state  and  county  for 
determining  the  Special  Provisions,  if 
applicable; 

(4)  Terms  and  conditions  including 
any  exceptions  to  the  Special  Provisions 
of  the  reference  state  and  county; 

(5)  The  expiration  date;  and 

(6)  Other  necessary  administrative 
statements  as  determined  by  FCIC. 

S  400.51  S    Quallf  Icatiorts  for  written 
agreements  In  counties  witti  actuarial 
tables. 

(a)  FCIC  is  authorized  to  provide 
written  agreements  for  such  purposes  as 
noted  in  §400.514  (b)(1)  at  its  own 
discretion  and  upon  its  determination 
that: 

(1)  Adequate  information  is  available 
to  develop  an  actuarially  sound 
premium  rate  and  insurance  coverage; 

(2)  The  requested  insurance  or 
variation  to  the  terms  of  insurance 
represents  practices,  types,  varieties,  or 
other  conditions  which  are  suited  and 
adapted  to  the  prevalent  production 
practices  of  the  county  and  able  to 
produce  the  yield  upon  which  the 
insurance  guarantee  would  be  based; 

(3)  All  required  information  is 
received  by  the  specified  deadlines;  and 


(4)  All  other  criteria  outlined  in  this 
subpart  are  satisfied. 

(b)  FCIC  will  deny  requests  that  do 
not  meet  the  requirements  of  this 
subpart  or  which: 

(1)  FCIC  does  not  have  available  data 
to  establish  actuarially  sound  premium 
rates  and  insurance  coverage; 

(2)  The  requested  change  to  the  terms 
of  insurance  does  not  conform  to  sound 
insurance  principles  as  determined  by 
FCIC; 

(3)  FCIC  determines  the  risk  is 
excessive; 

(4)  The  requested  change  would  result 
in  an  insignificant  variation  from  the 
terms  established  by  the  policy  or 
actuarial  table  as  determined  by  FCIC; 
or 

(5)  The  requested  change  to  the  terms 
of  insurance  are  prohibited  by  the 
Federal  Crop  Insurance  Act,  applicable 
laws  and  regulations,  or  by  the 
insurance  policy  or  not  specifically 
authorized  by  the  regulations  or  policy. 

(c)  If  a  request  for  written  agreement 
is  denied,  an  authorized  written 
agreement  is  not  executed  by  the 
expiration  date,  the  written  agreement  is 
rejected  or  the  written  agreement  is  not 
approved,  the  original  terms  of  the 
insured's  contract  will  remain  in  force. 
The  request  must  specify  that  the 
original  terms  of  the  contract  are 
effective  if  any  of  these  actions  apply. 

(d)  A  Request  for  Actuarial  Change 
Form  must  be  submitted  to  an  agent  of 
a  reinsured  company  or  the  FSA  office 
by  the  applicant  or  insured  no  later  than 
the  sales  closing  date  and  must  include: 

(1)  A  copy  of  the  most  recent  APH 
forms; 

(2)  A  copy  of  the  ASCS-156EZ, 
ASCS-423,  ASCS-424,  or  ASCS-476 
(OMB  control  number  0560-0092)  forms 
(or  successor  forms)  providing  notice  of 
crop  acreage  bases,  program  yields, 
allotments  and  quotas  for  the  acreage  on 
which  insurance  is  requested,  if 
applicable; 

(3)  The  legal  description  of  the  land 
and  FSA  aerial  photographs  or,  legible 
maps  delineating  field  boundaries 
where  the  acreage  is  planted  or  intended 
to  be  planted  to  the  crop  for  which 
insurance  is  requested  or  requested  to 
be  amended; 

(4)  Evidence  of  adaptability  if  the 
request  is  to  provide  insurance  for 
practices,  types  or  varieties  that  are  not 
designated  as  insurable  or  are 
specifically  excluded  from  insurability 
by  the  Special  Provisions; 

(5)  A  copy  of  the  contract  between  the 
wildlife  management  agency  and  the 
insured  if  the  request  is  to  insure  land 
contained  in  a  wildlife  protection  or 
management  area; 
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(6)  The  full  scientific  and  common 
name  of  the  plant,  hardiness  zone,  and 
number  of  years  that  the  nursery  has 
been  growing  the  plant,  if  the  request  is 
to  insure  nursery  crops  not  listed  on  the 
"Nursery  Eligible  Plant  Listing"; 

(7)  A  report  of  prices  received  for  a 
specific  class  (type)  of  dry  beans  and 
either  two  years  of  university  test  plot 
data  and  recommendations  or  two  years 
of  seed  company  data  supplemented  by 
university  data,  if  the  request  is  to 
insure  a  class  (type)  of  dry  beans  which 
is  not  designated  as  insurable  by  the 
actuarial  table.  If  university  or  seed 
company  data  is  not  available,  then  two 
years  of  production  data  for  the 
requested  class  and  prices  received 
must  be  provided;  and 

(8)  A  statement  that  the  original  terms 
of  the  contract  that  will  be  in  effect  if 
the  written  agreement  is  denied. 

(e)  If  FCIC  authorizes  a  written 
agreement,  all  variations  to  the  contract 
will  be  specified  in  the  written 
agreement,  including: 

(1)  The  actuarial  document,  form, 
term  or  condition  amended  by  the 
agreement; 

(2)  Applicable  transitional  yield  or 
factor,  APH  yield,  and  classifications  or 
any  other  basis  for  coverage  for  the  crop; 

(3)  Applicable  premium  rate; 

(4)  Hie  terms  and  conditions  of  the 
agreement; 

(5)  The  expiration  date;  and 

(6)  Other  necessary  administrative 
statements  as  determined  by  FCIC. 

(f)  In  unusual  situations  FCIC  may,  at 
its  discretion,  provide  or  amend 
insurance  coverage  by  written 
agreements  for  requests  submitted  after 
the  sales  closing  date  if  the  insured  was 
unaware  of  the  condition  requiring  a 
written  agreement.  In  addition  to  the 
requirements  contained  in  this  section, 
the  following  apply: 

(1)  Such  requests  should  be  submitted 
when  the  need  for  a  written  agreement 
is  discovered,  but  must  be  submitted  to 
the  agent  or  the  FSA  office  by  the 
insured  no  later  than  the  acreage 
reporting  date. 

(2)  FCIC  will  require  a  growing  season 
inspection  if  the  written  agreement 
establishes  insurability  and  if  the  crop 
has  bean  planted  at  the  time  that  the 
written  agreement  terms  are  presented 
to  the  insured.  FCIC  will  not  approve 
any  insurance  if  the  inspection  does  not 
determine  that  the  crop  has  the 
expectancy  of  making  at  least  ninety 
pen;ent  (90%)  of  the  yield  per  acre  used 
to  determine  the  production  guarantee 
or  amount  of  insurance.  Insurance 
liability  will  be  assumed  as  of  the  date 
of  the  inspection  if  the  agreement  is 
given  final  approval  by  FCIC. 


(3)  No  prevented  planting  liability 
will  be  established  for  requests 
submitted  after  the  sales  closing  date. 

§  400.51 7    Responsibilities. 

A  final  decision  authorizing  a  written 
agreement  will  be  made  by  FCIC  within 
30  days  of  receipt  of  all  required 
information.  A  written  agreement  or 
letter  of  rejection  will  be  provided  to  the 
reinsured  company  or  FSA  office  by 
FCIC. 

(a)  A  reinsured  company  or  FSA  may 
issue  the  written  agreement  on  the  form 
provided  by  FCIC  or  use  its  own  form 
with  FCIC  authorized  language,  which 
must  include  the  authorized  expiration 
date.  If  the  agreement  is  accepted  by  the 
applicant  or  insured,  the  company  will 
provide  a  copy  of  the  agreement  to  the 
insured,  the  agent,  and  FCIC.  The  FSA 
office  will  provide  a  copy  of  the 
accepted  agreement  to  the  insured  and 
FCIC.  If  the  agreement  is  not  accepted 
by  the  applicant  or  the  insured  by  the 
expiration  date,  a  copy  will  be  returned 
to  FCIC  with  the  rejection  noted.  The 
reinsured  company  will  provide  to  FCIC 
a  copy  of  any  agreement  it  does  not 
approve. 

(b)  FCIC  will  provide  final  approval  of 
written  agreements  requested  after  the 
sales  closing  date,  as  provided  in 

§  400.516(f),  and  any  written  agreement 
for  an  FSA  applicant  or  insured. 

(c)  The  written  agreement  offer  is 
valid  until  the  expiration  date  unless 
the  crop  is  damaged,  as  provided  in 

§  400.516(f)(2),  prior  to  acceptance  by 
the  applicant  or  insured. 

(d)  The  applicant  or  insured  may 
reject  a  written  agreement  if  FCIC 
determines  the  approved  offer  differs 
from  the  original  request  made  by  the 
applicant  or  insured. 

(e)  The  approved  written  agreement  is 
valid  only  for  the  crop  year  shown  in 
the  agreement. 

(f)  FCIC  may  authorize  a  reinsured 
company  or  FSA  to  reissue  a  written 
agreement  from  year  to  year  provided  no 
substantial  changes  are  made  to  the 
farming  operation,  actual  production 
reports  are  properly  provided,  and  the 
agreement  is  in  place  prior  to  the  sales 
closing  date.  All  required  elements  of 
written  agreements  must  be  contained 

in  subsequent  agreements. 

§  400.51 8    Issuance  and  approval  of  written 
agreements  by  a  reinsured  company. 

FCIC  may  permit  a  reinsured 
company  to  issue  and  approve  written 
agreements  designated  by  FQC,  in 
accordance  with  the  requirements 
contained  in  this  subpart. 


Signed  in  Washington,  D.C..  on  June  16, 
1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  97-16232  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  97-AWP-17] 

Proposed  Establishment  of  VOR 
Federal  Airway;  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)  Federal 
airway  607  (V-607)  to  be  located  in  the 
Mendocino,  CA,  area.  This  proposal 
would  provide  an  airway  between 
Mendocino  and  Areata.  CA.  The 
proposed  airway  is  necessary  to 
efficiently  manage  air  traffic  operations 
during  those  periods  when  nonradar 
procedures  are  in  use. 

DATES:  Comments  must  be  received  on 
or  before  August  5,  1997. 
ADDRESSES:  Send  comments  on  the 
pioposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  AWP-500.  Docket  No. 
97-AWP-17,  Federal  Aviation 
Administration.  P.  O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-fl783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  mny  desire. 
Comments  that  provide  the  factual  basis 
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supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  orNPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAAs  Office  of 
Rulemaking.  (202)  267-^77.  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CPU  part  71)  to  establish 
V-607  to  be  located  in  the  Mendocino, 
CA,  area  to  efficiently  manage  air  traffic 
operations  during  those  periods  when 
nonradar  procedures  are  in  use.  This 
proposal  would  provide  an  airway 
between  Mendocino  and  Areata,  CA. 

Approximately  25  to  30  air  carrier  and 
general  aviation  fiights  per  day 
currently  fly  a  direct  route,  which 
coincides  with  the  proposed  airway. 
During  nonradar  (iperations,  however, 
all  north/ south  traffic  is  forced  onto  V- 


27  and  over  the  Fortune  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC).  This 
causes  delays  to,  and  conflicts  with, 
departure  aircraft  that  would  not  be 
necessary  with  the  proposed  airway. 
Currently,  the  only  alternative  to  V-27 
is  V-494;  however.  V-494  has  a  13,000- 
foot  mean  sea  level  minimum  en  route 
altitude,  and  an  over  water  segment 
which  renders  V-494  unsuitable  for  a 
large  number  of  general  aviation  aircraft. 
Another  problem  arises  whenever  the 
Fortune  VORTAC  is  out  of  service;  at 
such  times,  both  V-27  and  V-494  cease 
to  exist.  This  proposed  action  would 
provide  controllers  and  pilots  with  an 
alternative  to  V-27  and  facilitate  air 
traffic  operations. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  '.significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
401 20-,  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  fiimp..  p.  389;  14  CFR  11.69. 

§71.1    [Anwndsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effe<:tive 
^September  16, 1996,  is  amended  as 
follows: 


Ptiragmph  6010(a)— Domestic  VOR  Federal 
airways 

***** 

V-607  (New) 

From  Mendocino,  CA;  INT  Mendocino 
346*  and  Areata,  CA,  156"  radials;  Areata. 

***** 

Issued  in  Washington,  DC,  on  )une  10, 
1997. 

Nancy  B.  Kaiinowski, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

|FR  Doc.  97-16221  Filed  6-19-97;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 
RIN  3090-AQ53 

Utilization  and  Disposal  of  Real 
Property 

AGENCY:  Office  of  Covernmentwide 

Policy.  GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
certain  sections  of  the  regulations  issued 
by  the  General  Services  Administration 
(GSA)  pertaining  to  the  disposal  of 
government-owned  improvements  and 
related  personal  property  on  surplus 
land.  This  action  is  being  undertaken  to 
establish  $15,000  as  the  maximum  value 
of  surplus  property  and  improvements 
that  agencies  may  dispose  of  through 
abandonment,  destruction,  or  donation 
without  prior  GSA  concurrence.  The 
rule  is  intended  to  clarify  and  make 
consistent  the  extent  of  agencies' 
discretion  to  dispose  of  government- 
owned  improvements  and  related 
personal  property. 

DATES:  Comments  must  be  received  on 
or  before  August  19,  1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Office  of  Property 
Disposal  (PR),  General  Services 
Administration,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Q.  Martin,  Acting  Director, 
Redeployment  Services  Division  (202) 
501-0067. 

SUPPLEMBITARY  INFORMATION: 

A.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  is  not  a 
significant  rule  for  the  purposes  of 
Fxecutive  Order  12866  of  September  30, 
1993,  because  it  is  not  likely  to  result  in 
any  of  the  impacts  noted  in  Executive 
Order  12866.  affect  the  rights  of 
specified  individuals,  or  raise  issues 
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arising  iruin  uie  policies  oi  uie 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  the  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society.  This  is  not  a  major  rule  under 
5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  required  to 
be  published  in  the  Federal  Register  for 
public  comment,  therefore  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
ONffi  under  44  U.S.C.  501  et  seq. 

List  of  Subjects  in  41  CFR  Part  161-47 

Government  property  management. 
Surplus  Government  property. 

Thwefore,  it  is  proposed  that  41  CFR 
part  101—47  be  amended  as  set  forth 
below: 

PART  101^7— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  Tlie  authority  citation  for  41  CFR 
part  101-47  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 


buDpart  101-47.5 — Aisandonment, 
Destruction,  or  Donation  to  Public 
Bodies 

2.  Section  101-47.501-4  is  revised  to 
read  as  follows: 

§101-47.501-4    Findings. 

(a)  Property  shall  not  be  abandoned, 
destroyed,  or  donated  by  a  Federal 
agency  under  §  101-47.501-2,  unless  a 
duly  authorized  official  of  that  agency 
Tinds,  in  writing,  either  that: 

(1)  Such  property  has  a  current 
appraised  fair  market  value  of  not  more 
than  $15,000,  or 

(2)  The  estimated  cost  of  its  continued 
care  and  handling  would  exceed  the 
estimated  proceeds  from  its  sale.  Such 
Finding  shall  not  be  made  by  any  official 
directly  accountable  for  the  property 
covered  thereby. 

(b)  Whenever  all  the  property 
proposed  to  be  disposed  of  hereunder 
by  a  Federal  agency  at  any  one  location 
at  any  one  time  has  a  current  appraised 
fair  market  value  in  excess  of  $15,000, 
Findings  made  under  §  101— 47.501-4(a), 
shall  be  approved  by  a  reviewing 
authority  before  any  such  disposal. 

3.  Section  101-47.502-1  is  revised  to 
read  as  follows: 

S  101-47.502-1     Cost  iMnHations. 

Improvements  on  land  or  related 
personal  property  with  a  current 
appraised  fair  market  value  in  excess  of 
$15,000  shall  be  donated  to  public 
bodies  only  with  the  prior  concurrence 
of  GSA.  The  request  for  such 
concurrence  shall  be  made  to  the 
regional  office  of  GSA  for  the  region 
where  the  property  is  located.  This 
section  applies  to  improvements  only; 
land,  regardless  of  value,  shall  be 
donated  to  public  bodies  only  with  prior 
concurrence  of  GSA. 

4.  Section  101-47.503-1  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 


§  101-47.503-1    General. 

***** 

(c)  The  concurrence  of  GSA  shall  be 
obtained  prior  to  the  abandonment  or 
destruction  of  improvements  on  land  or 
related  personal  property. 

(1)  Which  has  a  current  appraised  fair 
market  value  in  excess  of  $15,000,  or 

(2)  Which  are  of  permanent  type 
construction,  or 

(3)  Where  their  retention  would 
enhance  the  value  of  the  underlying 
land,  if  it  were  to  be  made  available  for 
sale  or  lease. 

5.  Section  101-47.503-3  is  revised  to 
read  as  follows: 

S  101-47.503-3    Abandonment  or 
destruction  wittKMJt  nottoe. 

If 

(a)  The  property  has  a  current 
appraised  fair  market  value  of  not  more 
than  $15,000;  or 

(b)  The  cost  of  its  care  and  handling 
is  so  great  that  its  retention  in  order  to 
post  public  notice  is  clearly  not 
economical;  or 

(c)  Immediate  abandonment  or 
destruction  is  required  by  consideration 
of  health,  safety,  or  security;  or 

(d)  The  assigned  mission  of  the 
agency  might  be  jeopardized  by  the 
delay,  and  a  finding  with  respect  to 
paragraph  (a),  (b),  (c).  or  (d)  of  this 
section,  is  made  in  writing  by  a  duly 
authorized  official  of  the  Federal  agency 
and  approved  by  a  reviewir^  authority, 
abandonment  or  destruction  may  be 
made  without  public  notice.  Such 
finding  shall  be  in  addition  to  the 
findings  prescribed  in  §§  101—47.501-4 
and  101^7.503-l(a). 

Dated:  June  4. 1997. 
G.  Martin  Wagner, 
Associate  Administrator.  OffKe  of 
Governmentwide  Policy. 
|FR  Doc.  97-16161  Filed  6-19-97;  8:45  am] 
■lUJNGCOOC  M20-2S-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ixiles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  arxj  agency 
statements  of  organization  aruj  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

U.S.  Warehouse  Act  Fees 

AGENCY:  Fann  Service  Agency,  USDA. 
action:  Notice. 

;  _  MMABY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  increasing  the  fees 
to  be  charged  under  the  United  States 
Warehouse  Act  (USWA)  regulations 
covering  cotton,  grain,  tobacco,  wool, 
dry  bean,  nut,  syrup,  and  cottonseed 
warehouse  operators  for  licensing  and 
inspection  services. 
EFFECTIVE  DATE:  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Mikkelsen,  Warehouse  and 
Inventory  Division,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  STOP  0553,  Washingtdn. 
DC  20250-0553,  telephone  (202)  720- 
7433.  FAX  (202)  690-3123. 

i  dckground 

Pursuant  to  the  provisions  of  the 
USWA  which  regulates  warehouse 
operations  for  the  benefit  of  all 
depositors,  the  Secretary  has  the 
authority  to  license  public  warehouse 
operators.  Warehouse  operators  that  opt 
to  have  a  USWA  license  understand  that 
fees  will  be  imposed  to  cover  the  costs 
of  the  program.  Specifically,  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  mandates  the  imposition  of  fees  for 
USWA  licensed  warehouses.  The  Act 
provides  in  part,  that: 

The  Secretary  of  Agriculture  •   •   • 
shall  charge,  assess,  and  cause  to  be 
collected  a  reasonable  fee  for:  (1)  Each 
examination  or  inspection  of  a 
warehouse  *   *   *;  (2)  each  license 
issued  to  any  person  to  classify,  inspect, 
grade,  sample,  or  weigh  agricultural 
products  stored  or  to  be  stored  *   *   "; 
(3)  each  annual  warehouse  license 
issued  to  a  warehouseman  to  conduct  a 
warehouse  *  *  *;  and  (4)  each 
warehouse  license  amended,  modified. 


extended,  or  reinstated  *   *   *.  Such 
fees  shall  cover,  as  nearly  as  practicable, 
the  costs  of  providing  such  services  and 
licenses  *  *  *  including  administrative 
and  supervisory  costs  •   *   *. 

The  USWA  mandates  fee  collections 
to  help  self-sustain  the  Federal 
warehouse  licensing  and  examination 
programs.  The  Farm  Service  Agency 
(FSA)  is  raising  USWA  license  and  user 
fees  to  increase  the  amount  of  revenue 
generated  to  recover  more  of  the  actual 
operating  costs  for  the  USWA  in  fiscal 
year  1998  (FY). 

The  regulations  used  in  administering 
USWA  fees  were  last  amended  efi^ective 
October  1,  1994,  (59  FR  51355),  at 
which  time  an  annual  fee  was  imposed 
with  respect  to  cotton  warehouse 
operators.  These  regulations  at  7  CFR 
part  735-743  provide  that  USWA  fees 
could  be  adjusted  annually  in  order  to 
cover,  as  nearly  as  practicable,  the 
operating  costs  for  the  program. 

A  comprehensive  review  of  the 
warehouse  examination  program  was 
performed  to  review  staffing  levels, 
travel  expenses,  services  that  warehouse 
operators  can  expect  to  receive,  services 
for  which  warehouse  operators  are 
willing  to  pay,  and  the  type  and  scope 
of  examinations  needed  to  adequately 
protect  a  depositor's  interest  in 
warehouses  licensed  under  the  USWA. 

As  a  result  of  streamlining  and 
restructuring  of  the  Kansas  City 
Commodity  Office  (KCCO)  FSA.  and  the 
Washington  office  of  FSA,  the  total 
staffing  of  FSA  personnel  associated 
with  USWA  activities  has  been  reduced 
by  18.5  percent  (i.e.,  warehouse 
examiners  and  office  personnel)  while 
supervisory  staffing  levels  have  been 
reduced  by  24  percent.  Other 
efficiencies  have  been  achieved  through 
a  variety  of  means  including:  the 
purchase  and  use  of  laptop  computers 
for  field  warehouse  examiners,  thereby 
reducing  time  in  performing 
examinations  and  reducing  printing 
costs  for  forms  used  in  examinations; 
and  the  reduction  in  travel  expenses  by 
personnel  in  KCCO  and  in  Washington. 

The  FY  98  fee  adjustments  reflect 
increases  of  no  greater  than  10  percent 
for  each  type  of  commodity  with  the 
rate  of  increase  depending  on  FSA's 
direct  costs  with  respect  to  warehouse 
examinations  for  that  commodity. 

Establishing  an  electronic  data 
interchange  (EDI)  system  for  those 
agricultural  products  approved  under 
the  USWA  has  the  potential  of 
providing  U.S.  agribusiness  and  the 


USWA  warehouse  examination  program 
considerable  savings.  For  example, 
since  1995  electronic  warehouse 
receipts  (EWRs)  have  been  used  by  the 
cotton  industry  and  it  is  estimated  that 
$5  to  $10  per  bale  has  been  saved  for 
each  EWR  issued  in  lieu  of  a  paper 
receipt  for  a  total  savings  of  $40  to  $80 
million  per  year.  The  use  of  EDI  for 
cotton  has  reduced  the  costs  of  the 
USWA  warehouse  examination  program 
by  approximately  30  percent.  Similarly, 
the  use  of  EWRs  for  grain  and  other 
agricultural  products  approved  under 
the  USWA  would  represent  a  major  step 
in  reducing  the  paperwork  burden  that 
currently  impedes  efficiency  and  add 
costs  to  the  operations  of  agribusiness 
and  the  USWA.  However,  because  of 
statutory  restriction  EWRs  are  only 
authorized  for  cotton. 

Warehouse  and  Service  License  Fees 

The  fee  for  original  issuance, 
reissuance,  or  duplication  of  a  license 
for  cotton,  grain,  tobacco,  wool,  dry 
beans,  nut,  syrup,  and  cottonseed  is  $75 
for  each  license  issued.  The  fee  charged 
to  license  individuals  to  inspect, 
sample,  grade,  classify,  or  weigh 
commodities  is  $30  for  each  service 
license  issued. 

Warehouse  Annual  and  Inspection  Fees 

These  fees  are  shown  in  the  following 
tables  by  agricultural  product. 
Inspection  fees  are  assessed  for  each 
original  examination  or  inspection,  or 
reexamination  or  reinspection  for 
modification  of  an  existing  license. 
Annual  fees  are  assessed  independently 
of  inspection  fees. 

Cotton 

[In  bales) 


Annual 

Annual 

fee  tor 

fee  for 

each 

each 

ware- 

ware- 

house lo- 

house lo- 

Licensed capacity 

cation 

cation 

with  a 

without  a 

CCC 

CCC 

storage 

storage 

agree- 

agree- 

ment 

ment 

1-20,000  

$550 

$1  100 

20,001-40,000  

715 

1,430 

40,001-60,000  

880 

1  760 

60,001-80,000  

1,100 

2,200 

80,001-100,000  

1.375 

2.750 

iR.-, 
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uunoN — Continuec 

1 

[in  bales] 

Annual 

Annual 

fee  for 

fee  for 

each 

each 

ware- 

ware- 

house lo- 

house lo- 

Licensed capacity 

cation 

cation 

with  a 

without  a 

CCC 

CCC 

•■ 

storage 

storage 

agree- 

agree- 

ment 

ment 

100,001-120,000  

1,650 

3.300 

120,001-140,000  

1,925 

3,850 

140,001-160,000  

2.200 

4.400 

160,00 

1+  

'2.200 

2  4,400 

'  Plus  $55  per  5,000  bale  capacity  above 
160,000  bales  or  fraction  thereof. 

2  Plus  $110  per  5,000  bale  capacity  above 
160,000  or  fraction  thereof. 

Inspection  fees  will  be  charged  at  the  rate  of 
$75  for  each  1 ,000  bales  of  licensed  capacity, 
or  fraction  thereof,  but  in  no  case  less  than 
$1 50  nor  more  than  $1 ,500. 


Grain 


[In  bushels] 


Annual 

Annual 

fee  for 

fee  for 

each 

each 

ware- 

ware- 

house lo- 

house lo- 

Licer 

sed  Capacity 

cation 

cation 

¥«th  a 

without  a 

CCC 

CCC 

storage 

storage 

agree- 

agree- 

ment 

ment 

1-150,000  

$145 

$290 

150,001-250,000  

290 

580 

250,001-500.000  

430 

860 

500,001-750,000  

575 

1,150 

750,001-1,000,000  ... 

715 

1.430 

1,000,001-1,200,000 

860 

1,720 

1,200,001-1,500,000 

1,000 

2,000 

1,500,001-2,000,000 

1.145 

2.290 

2.000.001-2.500.000 

1.290 

2,580 

2,500.001-5,000,000 

1,430 

2,860 

5,000,001-7,500,000 

1.575 

3,150 

7,500,001- 

10,000.000 

1  720 

3,440 
2  3,440 

10,000 

001  +  

M.720 

'  Plus  $45  per  million  bushels  above 
10,000,000  or  fraction  thereof. 

2  Plus  $90  per  million  bushels  above 
10,000,000  or  traction  thereof. 

Inspection  fees  will  be  charged  at  the  rate  of 
$15  for  each  10,000  bushels  or  fraction  there- 
of, but  in  no  case  less  than  $150  nor  more 
than  $1,500. 

I  j  Dry  Beans 

I I  (In  hundredweight] 


iLicensed  capacity 


100-90,000  

90,001-150,000  . 
150,001-300,000 
300,001-450,000 
450,001-600,000 


Annual 
fee 


$715 
1,000 
1,290 
1.575 
1,860 


DRY  BEANS — Continued 
[In  hundredweight] 


Licensed  capacity 

Annual 
fee 

600,001-720,000  

2  145 

720,001-900,000  

2  435 

900,001-1 ,200,000  

2  720 

1 ,200,001-1 ,500.000  

3000 

1 .500.001-3,000,000  

3.290 

3.000,001+  

3  575 

Inspection  fees  will  be  charged  at  the  rate  of 
$15  for  each  1,000  hundredweight,  or  fraction 
thereof,  but  In  no  case  less  than  $150  nor 
more  than  $1 ,500. 

Tobacco  and  Wool 

Annual  fee:  $15  for  each  100,000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  \han  $575. 

Inspection  fee:  $15  for  each  100,000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $1,500. 

Nuts 

Annual  fee:  13*  for  each  100  short  ton 
of  licensed  capacity,  or  fraction  thereof, 
but  in  no  case  less  than  $575. 

Inspection  fee:  $7  for  each  100  short 
ton  of  licensed  capacity,  or  fraction 
thereof,  of  peanuts  and  $13  for  each 
1,000  hundredweight,  or  fraction 
thereof,  but  in  no  case  less  than  $150 
nor  more  than  $1,500. 

Syrup 

Annual  fee:  $15  for  each  5,000  gallons 
of  licensed  capacity,  or  fraction  thereof, 
but  in  no  case  less  than  $575. 

Inspection  fee:  $5  for  each  5,000 
gallons,  or  fraction  thereof,  but  in  no 
case  less  than  $150  nor  more  than 
$1,500. 

Cottonseed 

Annual  fee:  $15  for  each  1,000  short 
tons  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $575. 

Inspection  fee:  $15  for  each  1,000 
short  tons  of  licensed  capacity,  or 
fraction  thereof,  but  in  no  case  less  than 
$150  nor  more  than  $1,500. 

Signed  at  Washington,  D.C.,  on  June  16. 
1997. 

Richard  O.  Newman, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  97-16248  Filed  6-19-97;  8:45  am] 
BtLUNO  COOe  3410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  97-042N] 

HACCP-Based  Meat  and  Poultry 
Inspection  Concepts;  Public  Meeting 
Time  and  Date  Extension 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  seeking 
comments  on  new  inspection  models  for 
meat  and  poultry  establishments  where 
Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  Systems  are  being 
implemented.  Because  members  of  the 
public  have  expressed  a  high  level  of 
interest  in  participating  in  the  public 
meeting  scheduled  to  be  held  on  this 
subject,  FSIS  is  extending  the  meeting 
an  additional  half  day. 
DATES:  The  public  meeting  is  scheduled 
for  June  24,  1997.  from  8  a.m.  to  5  p.m. 
and  for  June  25.  1997,  from  8  a.m.  to  12 
noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Galleries  1.  2.  and  3  of  the 
Arlington  Hilton  Hotel,  950  North 
Stafford  Street.  Arlington,  VA  22203. 
Comments  are  welcome  at  any  time. 
Please  submit  written  comments  to  Ms. 
Patricia  Stolfa,  Assistant  Deputy 
Administrator.  OfBce  of  Policy.  Program 
Development  and  Evaluation,  Room  402 
Cotton  Annex,  300  12th  Street  SW. 
Washington,  D.C.  20250-3700. 
Comments  may  also  be  provided  by 
facsimile  (202-401-1760). 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  public  meeting,  contact 
Ms.  Mary  Gioglio  at  (202)  501-7244, 
(202)  501-7138,  or  FAX  (202)  501-7642. 
Persons  wishing  to  speak  at  the  public 
meeting  are  requested  to  submit  an 
advance  written  summary  of  their 
remarks.  Please  submit  written 
summaries  pertaining  to  in-plant  and/or 
in  distribution  inspection  concepts  to 
Ms.  Patricia  Stolfa,  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION:  FSIS 
recently  published  a  Federal  Register 
notice  concerning  a  public  meeting  to 
discuss  the  development  of  new 
inspection  models  (62  FR  31533;  June 
10,  1997).  The  public  meeting  was 
originally  scheduled  to  begin  and  end 
on  one  day,  June  24,  1997.  Since 
publication  of  the  notice,  FSIS  has 
received  numerous  comments  from 
members  of  the  public  expressing 
interest  in  attending  and  participating  in 
discussions  at  the  meeting.  FSIS  has 
decided  that,  to  better  accommodate 
participants,  the  meeting  should  be 
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extended  for  an  additional  half  day,  to 
run  through  the  morning  hours  of  June 
25, 1997. 

Even  though  the  time  for  the  meeting 
is  being  extended,  FSIS  is  aware  of 
concerns  among  those  planning  to 
attend  that  there  still  may  not  be  enough 
time  for  presentations  on  inspection- 
related  topics.  Accordingly,  meeting 
participants  are  requested  to  limit  the 
duration  of  their  oral  remarks  to  5 
minutes.  The  official  transcript  of  the 
meeting  will  be  held  open  for  the 
inclusion  of  participants'  written 
remarks. 

FSIS  will  make  available  at  the 
meeting  copies  of  short  pap>ers 
representing  the  Agency's  current 
thinking  on  a  number  of  topics  relating 
to  HACCP-based  meat  and  poultry 
inspection.  Comments  or  iiifonnation  on 
the  ideas  presented  in  these  papers  will 
be  welcome. 

Done,  at  Washington,  D.C,  on  June  17, 
1997. 

ThoDua  |.  Billy, 
Admjnistrator. 

IFR  Doc.  97-16391  Filed  6-18-97;  2:33  pml 
BIUJNO  COOe  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

jt'scr    res  Provincial  Interagency 

•L»eci.>  v»  Cor'f-i^^Ae  (REC),  Advisory 

s  .r  »iCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  July  21  &  22, 
1997  at  The  Best  Western  Inn  in 
Prineville,  OR  on  Highway  26.  The 
meeting  will  start  at  9:00  am.  and  finish 
at  5:00  pm.  both  days.  Agenda  items 
include:  (1)  Update  on  rangelands,  (2) 
Review  of  DEIS  documents  for  the 
Eastside  Ecosystem  project,  (3)  Reports 
from  subcommittees,  and  (4)  Open 
public  forum.  All  Deschutes  Province 
Advisory  Committee  meetings  are  open 
to  the  public. 

FOR  FURTHER  INFOR^IATION  CONTACT: 

Pam  Beyer,  Province  Liaison,  USDA. 
Fort  Rock  Ranger  District,  1230  N.E. 
34d.  Bend,  Or^on  97701.  541-383- 
4705. 

Dated:  June  10. 1997. 
Sally  CoUins. 

Deschutes  National  Forest  Supervisor. 
(FR  Doc.  97-16145  Filed  6-19-97;  8:45  am) 
MUJNQ  COOE  3410-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  frarsons  who  ar« 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  21.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPl^MENTARY  INFORMATION:  On 
December  6.  1996,  April  25.  May  2  and 
9. 1997,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  FR 
63820,  62  FR  20149,  25586  and  24077) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity  and 


services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Cover,  Helmet,  Arctic  White 

8415-00-NIB-0068 
(Requirements  for  the  U.S.  Army  Soldier 
Systems  Command,  Natick,  Massachusetts) 

Services 

Grounds  Maintenance,  Smithsonian  National 

Gallery  of  Art  6th  and  Constitution 

Avenue,  NfW.,  Washington,  DC 
Janitorial/Custodial,  Federal  Building,  U.S. 

Post  Office  and  Courthouse,  Moscow. 

Idaho 
Janitorial/Custodial,  U.S.  Border  Stations, 

Lynden/Sumas,  Washington 
Janitorial/Custodial,  U.S.  Coast  Guard,  2420 

South  Lincoln  Memorial  Parkway, 

Milwaukee,  Wisconsin 

This  action  does  not  afi'ect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-16209  Filed  6-19-97;  8:45  am) 

BIUJNO  COOE  6363-01-P 


COMMITTEE  FOR  PURC>^  ASF  -ROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Propo  >eu  Additions 

AGENCY:  Committee  for  Ptuchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  21,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Dav^^  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 


UMI 


Federal  government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  not  known  regulatory 
alternatives  which  accomplish  the 
objectives  of  the  Javits- Wagner — O'Day 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  commodities  and  services 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Cross  "Solo"  Pen  and  Refill 
7520-01-424-^846 
7520-01^24--t881 
7520-01-424-4860 
7520-01-424-^848 
7520-01-424-4871 
7510-01-425-6802  (Refill) 
NPA:  In-Sight;  Providence,  Rhode 

Island 
VuRyte — VuRyser  Ergonomic  Computer 
Workstation 
7520-01-443-4902 
NPA:  Tarrant  County  Association  for  the 

Blind,  Fort  Worth,  Texas 
Bag,  T-Shirt  Style  &  Bag,  Produce.  Star 
Bottom 
8105-O0-NIB-1023  (23"xl2") 
8105-00-NIB-1046  (20"xl5") 
(Requirements  for  the  Defense 
Commissary  Agency  (DeCA).  Fort 
Lee.  Virginia) 
NPA:  Envision.  Inc.  Wichita,  Kansas 

Services 

janitorial/Custodial,  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington 
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NPA:  Skookum  Educational  Programs, 
Port  Townsend,  Washington 

Mailroom  Operation,  Fort  Bragg,  North 
Carolina 

NPA:  Fairfax  Opportunities  Unlimited, 
Inc.,  Springfield,  Virginia 

Switchboard  Operation,  Department  of 
Veteran  Affairs  Medical  Center,  600 
Zom  Avenue,  Louisville,  Kentucky 

NPA:  Kentucky  Industries  for  the  Blind, 

Louisville,  Kentucky 
Beverly  L.  Milkman, 
Executive  Director, 
(PR  Doc.  97-16210  Filed  6-19-97;  8:45  am] 

BILUNG  CODE  63S»-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conmiission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Conunittee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  4:30  p.m.  on  Wednesday, 
July  2, 1997,  at  the  Catholic  Charities, 
Conference  Room,  467  Bloomfield 
Avenue,  Bloomfield,  Connecticut  06002. 
The  purpose  of  the  meeting  is  to  discuss 
and  plan  details  of  the  forthcoming  civil 
rights  leadership  conference  to  be  held 
late  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  or  Ki-Taek  Chun,  Director  of 
the  Eastern  Regional  Office.  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  11.  1997. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  97-16160  Filed  6-19-97;  8:45  am) 
WLUNQ  COOE  «33»-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
David  McKeeve;  Order  Denying 
Permission  To  Apply  For  or  Use  Export 
Licenses 

On  August  22. 1996.  David  McKeeve 
(McKeeve)  was  convicted  in  the  United 
States  District  Court  for  the  District  of 
Massachusetts  of  violating  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.A.  §§  1701-1706 
(1991  &  Supp.  1997))  (lEEPA).  McKeeve 
was  convicted  of  knowingly  and 
willfully  exporting,  reexporting. 
diverting,  and  transshipping  computers 
and  related  equipment  to  Libya,  in 
violation  of  the  embargo  against  Libya. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991  & 
Supp.  1997))  (the  Act).'  provides  that,  at 
the  discretion  of  the  Secretary  of 
Commerce, 2  no  person  convicted  of 
violating  lEEPA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by.  the  Act  or  the  Export 
Administration  Regulations  (61  FR 
12734-13041,  March  25,  1996,  to  be 
codified  at  15  CFR  Parts  730-774)  (the 
Regulations),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  §§  766.25  and  750.8(a)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
lEEPA.  the  Director.  Office  of  Exporter 
Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  license,  including  any  license 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  McKeeve's 
conviction  for  violating  lEEPA  and 
following  consultations  with  the  Acting 


'  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (3  CFR..  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15,  1995 
(3  C.F.R.,  1995  Comp.  501  (1996))  and  August  14. 
1996  (61  Fed  Reg  42527,  August  15.  1996), 
continued  the  Export  Administration  Regulations  in 
effect  under  lEEPA 

^  Pursuant  to  appropriate  delegations  of  authority, 
the  Director.  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of  Export 
Enforcement,  exercises  the  authority  granted  to  the 
SecreUry  by  Section  11(h)  of  the  Act. 


Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  McKeeve 
permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  prariod  ends  on  August  22,  2006. 1 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
McKeeve  had  an  interest  at  the  time  of 
his  conviction. 
Accordingly,  it  is  hereby  Ordered 
I.  Until  August  22,  2006,  David 
McKeeve,  35A  Kevlinside  Gardens, 
Glasgow,  Scotland,  and  currently 
incarcerated  at  Fta  Fort  Dix,  P.O.  Box 
7000,  Unit  5812,  Fort  Dix,  New  Jersey 
08640,  may  not,  directly  or  indirectly, 
participate  in  any  way,  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtainlag.  or  using  any 
license.  License  Exception,  or  export  control 
document: 

B.  Carrying  on  negotiations  concerning,  or 
ordering,  buying,  receiving,  using,  selling, 
delivering,  storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  tiie  United  States  that  is 
subject  to  the  Regulations,  or  in  any  other 
activity  subject  to  the  Regulations:  or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported  or  to 
bo  exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any  other 
activity  subject  to  the  Regulations. 

n.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A  Export  or  reexport  to  or  on  behalf  of  the 
denied  person  any  item  subject  to  the 
Regulations; 

B.  Talce  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by  the 
denied  person  of  the  ownership,  possession, 
or  control  of  any  item  subject  to  the 
Regulations  that  has  been  or  will  be  exported 
from  the  United  States,  including  financing 
or  other  support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C  Take  any  action  to  acquire  from  or  to 
facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of  any 
item  subject  to  the  Regulations  that  has  been 
exported  from  the  United  States; 

D.  Obtain  from  the  denied  person  in  the 
United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason  to 
know  that  the  item  will  be,  or  is  intended  to 
be,  exported  from  the  United  States;  or 


E.  Engage  in  any  transaction  to  service  any 
item  subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United  States 
and  which  is  owned,  possessed  or  controlled 
by  the  denied  person,  or  service  any  item,  of 
whatever  origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item  subject 
to  the  Regulations  that  has  been  or  will  be 
exported  from  the  United  States.  For 
purp>oses  of  this  paragraph,  servicing  metuis 
installation,  maintenance,  repair, 
modification  or  testing. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  McKeeve  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  Augiist 
22, 2006. 

VI.  A  copy  of  this  Order  sh^l  be 
delivered  to  McKeeve.  This  Order  shall 
be  published  in  the  Federal  Register. 

Dated:  June  10,  1997. 
Eiloen  M.  Albansae, 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  97-16143  Filed  6-19-97;  8:45  am) 
BIUJMQ  CODE  3610-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

McNeil  International,  10  Egiinton 
Circle,  Edinburgh,  Scotland  EH12  5DE; 
Order  Denying  Permission  to  Apply 
For  or  Use  Export  Licenses 

On  August  22,  1996,  McNeil 
International  was  convicted  in  the 
United  States  District  Court  for  the 
District  of  Massachusetts  of  violating  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.A.  §§  1701-1706 
(1991  &  Supp.  1997))  (lEEPA).  McNeil 
International  was  convicted  of 
knowingly  and  willfully  exporting, 
reexporting,  diverting,  and 
transshipping  computers  and  related 
equipment  to  Libya,  in  violation  of  the 
embargo  against  Libya. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991  & 


Supp.  1997))  (the  Act),i  provides  that,  at 
the  discretion  of  the  Secretary  of 
Commerce, 2  no  person  convicted  of 
violating  lEEPA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulation  (61  FR 
12734-13041,  March  25,  1996,  to  be 
codified  at  15  CFR  Parts  730-774)  (the 
Regulations),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  lEEPA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  McNeil 
International's  conviction  for  violating 
lEEPA  and  following  consultations  with 
the  Acting  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
McNeil  International  permission  to 
apply  for  or  use  any  license,  including 
any  License  Exception,  issued  pursuant 
to,  or  provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  this  conviction.  The  10- 
year  period  ends  on  August  22,  2006.  I 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
McNeil  International  had  an  interest  at 
the  time  of  its  conviction. 

Accordingly,  it  is  hereby 

Ordered 

1.  Until  August  22,  2006,  McNeil 
International,  10  Egiinton  Circle, 
Edinburgh,  Scotland  EH12  5DE,  may 
not,  directly  or  indirectly,  participate  in 
any  way,  in  any  transaction  involving 
any  commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 


■  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (3  CFR,  1994  Comp.  917  (1995)), 
extended  by  Presidential  Notices  of  August  IS,  1995 
(3  CFR.  1995  Comp  501  (1996))  and  August  14, 
1996  (61  FR.  42527.  August  15.  1996),  continued 
the  Export  Admioistration  Regulations  in  effect 
under  lEEPA. 

>  Pursuant  to  appropriate  delegaUons  of  authority, 
the  Director.  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of  Export 
Enforcement,  exercises  the  authority  granted  to  the 
Secretary  by  Section  1 1(h)  of  the  Act. 


UMI 


FciU-rai 


Rt'ytsier 


/  Vol.  62,  No.  11  q  /  Friday,  June  20,  1997  /  Notices 


33587 


"item")  exported  or  to  he  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtained  from  the  denied  person 
in  the  United  States  any  item  subject  to 
the  Regulations  with  knowledge  or 
reason  to  know  that  the  item  will  be,  or 
is  intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 


III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  McNeil  International  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

rv.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
producted  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  August 
22, 2006. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  McNeil  International.  This 
Order  shall  be  published  in  the  Federal 
Register. 

Dated:  June  10,  1997. 
Eileen  M.  Albanese, 
Director,  Office  of  Exporter  Services. 
[PR  Doc.  97-16154  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S80-815,  A-580-816] 

Notice  of  Amended  Final  Results  of 
Antidu-^r,    c  Duty  Administrative 
Reviews.  Certain  Cold-Rolled  Cart>on 
Steel  Rat  Products  From  Korea; 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amendment  to  final 
results  of  Antidiunping  Duty 
Administrative  Review. 

summary:  On  April  15,  1997.  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  certain  cold- 
rolled  carbon  steel  flat  products  from 
Korea,  and  certain  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
(62  FR  18404).  The  period  of  review 
(POR)  is  August  1,  1994,  through  July 
31.  1995.  On  April  23,  1997,  Pohang 
Iron  and  Steel  Co.,  Ltd.  (POSCO) 
alleged,  in  a  timely  fashion,  that  the 
Department  had  made  six  ministerial 
errors  with  respect  to  the  final  results 
for  POSCO  and  the  companies  collapsed 
with  POSCO  (Pohang  Coated  Steel  Co., 
Ltd.  (POCOS)  and  Pohang  Steel 
Industries  Co..  Ltd.  (PSI)),  collectively 


referred  to  below  as  the  POSCO  Group. 
POSCO  therefore  requested  that  we 
amend  the  final  results  of  the  review  as 
published  on  April  15,  1997.  On  April 
30, 1997,  petitioners  asserted  that  none 
of  the  issues  raised  by  POSCO  in  its 
April  23,  1997,  submission  constituted 
ministerial  errors. 

The  Department  has  determined  that 
one  of  the  alleged  errors  is  in  fact  a 
ministerial  error.  We  have  corrected  the 
error  in  question  and  recalculated  the 
dumping  margins  for  the  POSCO  Group. 
The  margin  for  cold-rolled  products  has 
changed  from  0.54  percent  to  0.49 
percent,  and  the  margin  for  corrosion- 
resistant  products  remains  at  0.09 
percent. 

EFFECTIVE  DATE:  June  20,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Steve  Bezirganian  or  Alain  Letort,  AD/ 
CVD  Enforcement  Group  III — Office  8, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone  202/482-1395 
(Bezirganian)  or  202/482-4243  (Letort), 
fax  202/482-1388. 

SUPPt-EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

On  April  15,  1997,  the  Department 
published  the  final  results  of  its 
administrative  reviews  of  the 
antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  fiat  products  from  Korea, 
for  the  f)eriod  August  1,  1994  through 
July  31.  1995  (62  FR  18404).  The 
reviews  covered  shipments  of  the 
merchandise  from  Korea  by  the  POSCO 
Group  that  entered  the  United  States 
during  the  period  August  1, 1994 
through  July  31, 1995. 

Subsequent  to  the  publication  of  the 
final  results,  POSCO  alleged,  in  a  timely 
fashion,  that  the  Department  had  made 
six  ministerial  errors  with  resf>ect  to  the 
final  results  for  the  POSCO  Group. 
POSCO  therefore  requested  that  we 
amend  the  final  results  of  the  review  as 
published  on  April  15.  1997.  Petitioners 
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subsequently  asserted  that  none  of  the 
alleged  errors  cited  by  POSCO 
constituted  ministerial  errors. 

Section  353.28(d)  of  the  Department's 
regulations  defines  a  "ministerial  error" 
as  "an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  ht)m  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial."  19  CFR 
§  353.28(d).  The  first  error  that  POSCO 
alleged  was  the  Department's  failure  to 
reflect  in  its  margin  calculations  the 
methodology  explicitly  stated  in  the 
final  results  with  regard  to  the 
deduction  from  U.S.  price  of  one-half  of 
the  POSTRADE  markup.  See  the  May  2. 
1997,  memorandum  firom  Steve 
Bezirganian  for  John  Kugelman.  We 
agree  with  POSCO  that  this  constituted 
a  ministerial  error  as  defined  by  19  CFR 
§  353.28(d),  and  have  corrected  the  error 
in  question. 

The  Department  has  determined  that 
the  other  five  ministerial  errors  alleged 
by  POSCO  are  not  ministerial  errors.  See 
the  May  2,  1997,  memorandum  from 
Steve  Bezirganian  for  )ohn  Kugelman. 
Therefore,  we  did  not  amend  the  final 
results  on  those  five  points. 

Amended  Final  Results  of  Review 

As  a  result  of  the  correction,  we  have 
determined  that  the  following  de 
minimis  percentage  weighted-average 
margins  exist  for  the  p>eriod  August  1, 
1994  through  July  31,  1995: 


Manufacturer/producer/exporter 


Wetghted- 
average 
margin  (per- 
cent) 


Cartain  CoM-RoUed  Cartion  Steal  Flat 
products 


POSCO 


0.49 


CarMn  Corroeion-Reaiatant  Carbon  Steel 
FM  Products 


POSCO 


0.09 


The  Department  shall  determine,  and 
the  United  States  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
shall  issue  appraisement  instructions 
directlv  to  the  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  shall  be  effective,  upon 
publication  of  this  notice  for  all 
shipments  of  the  subject  merchandise 
from  Korea  that  are  entered,  or 
withdrawn  &om  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"):  (1)  The 
cash  deposit  rates  for  POSCO  and  the 


collapsed  companies  (POCOS  and  PSI) 
shall  be  zero  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  shall 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  shall  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews,  the  cash  deposit  rate  will 
continue  to  be  14.44  percent  (for  certain 
cold-rolled  carbon  steel  flat  products) 
and  17.70  percent  (for  certain  corrosion- 
resistant  carbon  steel  flat  products), 
which  were  the  "all  others"  rates  in  the 
LTFV  investigations. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  ret\im  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  §  1675(a)(1))  and  19  CFR 
§  353.28(c). 

Dated:  June  13, 1997. 
Robert  S.  LaKMM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  97-16244  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-657-605] 

Extruded  Rubber  Thread  From 
Malaysia,  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  December  10,  1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (61  FR 
65019).  This  review  covers  Heveafil 
Sdn.  Bhd.  ("Heveafil"),  Rubberflex  Sdn. 
Bhd.  ("Rubberflex"),  Filati  Lastex 
Elastofibre  (Malaysia)  ("Filati").  Rubfil 
Sdn.  Bhd.  ("Rubfil")  (collectively 
"respondents"),  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(POR)  is  October  1,  1994  through 
September  30,  1995.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  Petitioner  and 
respondents  submitted  case  briefs  on 
March  10,  1997  and  rebuttal  briefs  on 
March  17,  1997.  Respondents  requested 
a  hearing  on  January  2,  1997,  but  later 
withdrew  their  request  for  a  hearing. 
Therefore,  we  have  based  our  analysis 
on  the  comments  received,  and  have 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  June  20, 1997. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Laurel  LaCivita  or  James  Terpstra,  AD/ 
CVD  Enforcement  Group  n,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone  (202)  482-4740  or 
(202)  482-3965,  respectively. 

SUPPLEMENTARY   nro«ma'  On 
The  Applicable  v'vtatute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 
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Background 

On  October  7, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  46150)  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia.  On  October  30,  1995,  the 
petitioner,  North  American  Rubber 
Thread,  requested  that  the  Department 
conduct  an  antidumping  administrative 
review  for  the  following  producers  and 
exporters  of  extruded  rubber  thread: 
Heveafil  Sdn.  Bhd  ("Heveafil"). 
Rubberflex  Sdn.  Bhd.  ("Rubberflex"), 
Filati  Lastex  Elastofibre  (Malaysia) 
("Filati"),  and  Rubfil  Sdn.  Bhd 
("Rubfil").  On  October  31,  1995,  these 
same  producers  and  exporters  requested 
to  be  reviewed.  On  November  16,  1995, 
we  published  a  notice  of  initiation  of  an 
administrative  review  of  this  order  for 
the  period  October  1,  1994,  through 
September  30,  1995  (60  FR  57573),  for 
the  following  producers  and  exporters 
of  extruded  rubber  thread:  Heveafil, 
Rubberflex,  Filati,  and  Rubfil.  We 
conducted  a  vertification  of  Rubberflex 
in  Malaysia  from  September  23,  1996 
vmtil  October  5,  1996.  and  of  its  U.S. 
affiliate  in  Hickory,  North  Carolina  from 
October  16  to  18,  1996.  Our  preliminary 
results  of  review  were  published  in  the 
Federal  Register  on  December  10,  1996 
(61  FR  65019).  Petitioner  and  all 
respondents  filed  case  briefs  on  March 
10, 1997  and  rebuttal  briefs  on  March 
17, 1997.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 


Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  deflned  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currenUy  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  this  review  is  dispositive. 


Analysis  of  Cor 


K  t-i 


eived 


We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
North  American  Rubber  Thread 
(petitioner),  and  Rubberflex.  Rubfil, 
Heveafil  and  Filati  (respondents). 


Facts  Available  for  Rubberflex 

We  found  that  responses  provided  by 
Rubberflex  could  not  be  verified  within 
the  meaning  of  section  776(a)(2)(D)  of 
the  Act,  and  that  the  complete 
verification  failure  renders  the  response 
unusable  under  section  782(e)  of  the 
Act.  For  a  significant  portion  of  the  cost 
and  expense  items  reviewed  at 
verification,  the  information  provided  in 
the  questionnaire  response  was 
inaccurate  or  could  not  be  verified.  This 
includes,  but  is  not  limited  to,  indirect 
selling  expenses,  overhead,  selling, 
general  and  administrative  (SG&A) 
expenses,  labor,  materials,  rebates, 
corporate  structure,  and  the 
completeness  of  U.S.  sales  reporting. 
For  numerous  items,  Rubberflex 
attempted  to  present  revised 
information  at  verification.  However, 
Rubberflex  failed  to  disclose  the 
numerous  errors  in  its  response  prior  to, 
or  at  the  start  of  verification,  as 
repeatedly  requested  by  the  Department. 
Rather,  Rubberflex  attempted  to  present 
its  new  information  in  a  piecemeal 
manner,  often  late  in  the  verification. 
This  effectively  precluded  the 
Department  from  having  adequate  time 
to  evaluate  the  scope  and  magnitude  of 
the  changes.  Accordingly,  we 
determined  that  Rubberflex  failed  to 
demonstrate  the  completeness  and 
accuracy  of  its  questionnaire  response  at 
verification  and  thus  has  failed 
verification. 

As  discussed  in  comments  1  through 
26  below,  we  carefully  reviewed 
Rubberflex's  arguments  in  light  of  the 
verification  report  and  the  supporting 
verification  exhibits.  This  analysis 
reveals  that  Rubberflex's  brief 
systematically  mischaracterizes,  and 
seeks  to  minimize  the  importance  of,  all 
of  the  myriad  problems  encountered  at 
verification.  As  described  below,  as  in 
the  preliminary  results  of  review,  we 
find  that,  pursuant  to  sections  776(a) 
and  782(e)  of  the  Act,  the  errors  and 
problems  found  at  verification  render 
Rubberflex's  questionnaire  response 
unusable  for  purposes  of  calculating  a 
marein. 

Where  a  party  provides  information 
requested  by  the  Department  but  the 
information  cannot  be  verified  as 
required  by  section  782(i)  of  the  Act, 
section  776(a)(2)(D)  of  the  Act  requires 
the  Department  to  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Section  782(e)  of  the  Act 
provides  that  the  Department  shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and  is 
necessary  to  the  determination  but  does 
not  meet  all  the  applicable  requirements 
established  by  the  Department  if:  (1)  the 


information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  serve  as  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties. 

In  this  case  we  have  determined  that 
the  information  submitted  could  not  be 
verified  and  that  Rubberflex  did  not  act 
to  the  best  of  its  ability.  Moreover,  using 
Rubberflex's  information  would  create 
undue  difficulty.  Verification  revealed 
numerous  errors  in  Rubberflex's 
information.  Using  this  information 
would  require  the  Department  to  use 
information  it  knows  is  incorrect, 
unverified  or  both.  At  verification,  we 
determined  that  a  substantial  portion  of 
the  information  submitted  by 
Rubberflex  was  incorrect  and  we  were 
not  always  able  to  determine  the  correct 
information  for  every  error  found  at 
verification.  Thus,  any  attempt  to  use 
Rubberflex's  data,  in  whole  or  in  part, 
would  be  unduly  difficult.  Accordingly, 
we  must  decline  to  consider  information 
submitted  by  Rubberflex. 

Moreover,  we  determine  that, 
pursuant  to  section  776(b)  of  the  Act, 
Rubberflex  did  not  cooperate  to  the  best 
of  its  ability  to  comply  with  our  requests 
for  information  and  therefore  we  are 
using  adverse  facts  available  to 
determine  Rubberflex's  margin.  Such 
adverse  inferences  may  include 
information  derived  from:  (1)  the 
petition,  (2)  a  final  determination  in  the 
investigation,  (3)  any  previous  review 
under  section  751  of  the  Act  of 
determination  under  section  753  of  the 
Act,  or  (4)  any  other  information  placed 
on  the  record. 

In  selecting  a  margin  would  be 
sufficiently  adverse,  we  considered 
Rubberflex's  degree  of  cooperation  and 
the  nature  of  the  deficiencies  detected  at 
verification.  Further,  we  note  that 
Rubberflex's  normal  audit  cycle 
coincided  with  verification  in  such  a 
way  as  to  hamper  Rubberflex's 
preparation  for  the  verification  of 
certain  items.  In  selecting  a  facts 
available  margin  which  is  appropriate  in 
light  of  these  circumstances,  we 
determine  that  (as  we  did  in  our 
preliminary  results)  that  20.38  percent, 
which  is  Rubberflex's  highest  rate  from 
a  prior  segment  of  this  proceeding,  is 
sufficiently  adverse  to  encourage  full 
cooperation  in  future  segments  of  the 
proceeding.  Moreover,  this  rate  has 
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probdL\e  vdiue  Decause  it  is 
Rubberflex's  calculated  rate  bom  the 
less  than  fair  investigation. 
Furthermore,  there  is  no  evidence  on 
the  record  indicating  that  this  selected 
margin  in  not  appropriate  as  adverse 
facts  available  (see.  e.g..  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore  and  the  United  Kingdom; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  2081, 
2088  (January  15.  1997)). 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate  secondary 
information  used  as  facts  available  to 
the  extent  practicable.  Secondary 
information  is  information  derived  from 
the  petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise.  The  Statement  of 
Administrative  Action.  H.R.  Doc.  316, 
Vol  1.  103d  Cong.,  2d  Sess.  870  (1994), 
("SAA")  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value  (see  SAA  at  870).  Thus,  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  type  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination  .  After  reviewing  the 
record,  we  are  satisfied  that  this  rate  has 
probative  value  because  it  is 
Rubberflex's  calculated  rate  from  the 
less  than  fair  value  proceeding.  Thus, 
we  have  determined  that  information 
and  inferences  which  we  have  applied 
are  reasonable  to  use  under  the 
circumstances  of  this  review.  See  SAA 
at  869.  Further,  there  is  no  reliable 
evidence  on  the  record  indicating  that 
this  selected  margin  is  not  appropriate 
as  adverse  facts  available.  (See,  e.g.. 
Fresh  Cut  Flowers  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  6812, 
6814  (February  22,  1996). 

Comments  Concerning  Rubberflex 

Rubberflex  argues  that  the  Department 
was  not  justified  in  disregarding  its 
responses  and  assigning  facts  available 
in  the  preliminary  results.  Rubberflex 
contends  that  the  Department  verified 
Rubberflex's  questionnaire  responses, 
and  that,  at  most,  the  Department 
should  use  partial  facts  available  for 


certain  aspects  of  its  dumping 
calculations.  Rubberflex  made 
numerous  detailed  arguments  refuting 
and  rebutting  the  Department's 
preliminary  results,  verification  report, 
and  verification  failure  memo.  We  have 
addressed  these  to  the  greatest  extent 
practicable  in  this  notice.  However, 
many  of  the  comments  are  extremely 
detailed  and  many  can  only  be 
completely  addressed  by  reference  to 
proprietary  data.  Accordingly,  we 
addressed  each  comment  in  complete 
detail  in  a  proprietary  analysis 
memorandum  to  the  file  dated  June  9, 
1997. 

Comment  1 ;  Reconciliation  of  Sales, 
Profit  and  Expenses. 

Rubberflex  maintains  that  it  provided 
the  Department  with  a  reconciliation  of 
its  calendar  year  1994  and  1995  trial 
balances  to  the  appropriate  audited, 
consolidated  financial  statements  at 
verification.  Rubberflex  states  that, 
contrary  to  the  verification  report,  total 
sales,  profit,  financing  expenses,  and 
indirect  selling  expenses  were 
reconciled  to  the  audited  financial 
statements. 

DOC  Position:  We  agree  that 
Rubberflex  was  able  to  reconcile  its 
audited  financial  statements  to  its  trial 
balance  for  the  above-mentioned  figures. 
We  disagree  that  this  had  any  bearing  on 
the  verification  of  specific  items.  This 
reconciliation  was  not  what  was 
requested  of  them  at  verification. 
Rubberflex  voluntarily  provided  all  of 
this  information  in  response  to  the 
Department's  request  that  it  demonstrate 
that  the  indirect  selling  expenses 
reported  in  the  revised  response 
provided  at  verification  tied  to  the 
audited  financial  statements.  Rubberflex 
did  not  demonstrate  that  the  figures 
reported  in  its  revised  response  for 
indirect  selling  expenses  and  C&A  Ued 
to  its  audited  financial  statements. 

Comment  2:  Reconciliation  of 
Rubberflex's  Affiliates'  Financial 
Statements. 

Rubberflex  disputes  the  Department's 
determination  that  its  home  market 
indirect  selling  expenses  did  not 
reconcile  to  its  current  financial 
statement  due  to  the  fact  that  indirect 
selling  expenses  incurred  in  Rubberlex's 
U.K.  and  German  branch  offices 
(expenses  which  account  for  differences 
between  the  home  market  indirect 
selling  expenses  and  the  financial 
statement)  could  not  be  verified. 
Rubberflex  contends  that  during 
verification  it  demonstrated  how  total 
sales,  expenses,  and  profits  of  the  U.K. 
and  German  branches  accounted  for 
differences  between  consolidation  totals 
and  totals  for  Rubberflex  in  Malaysia. 
Further.  Rubberflex  claims  that  it 


should  not  be  held  accountable  for 
providing  original  copies  of  the 
auditors'  consolidation  worksheets  in 
the  short  time  permitted  at  verification. 
Rubberflex  also  contends  that  it  stressed 
during  verification  that  information 
involving  its  U.K.  and  German  branches 
could  only  be  accurately  verified  on  site 
in  those  particular  countries. 

DOC  Position:  We  disagree.  It  is  one 
of  the  primary  requirements  of 
verification  that  a  company  is  required 
to  tie  the  information  in  its 
questionnaire  response  to  its  audited 
consolidated  financial  statements. 
Rubberflex  failed  to  do  so  at 
verification.  Rubberflex  is  essentially 
arguing  that  we  should  accept  their 
attempt,  but  ultimate  failure.  We 
disagree.  Given  the  circumstances  of 
this  review,  where  Rubberflex  provided 
numerous,  inadequately  explained  or 
documented,  revisions  to  its 
questionnaire  response,  Rubberflex's 
failure  in  this  regard  undermine^  the 
entire  verification. 

Comment  3:  Home  Market  Sales  List. 

Rubberflex  states  that  verification 
demonstrated  that  all  home  market  sales 
were  correctly  reported  and  traced 
through  the  accounting  records.  In 
addition,  Rubberflex  maintains  that  the 
Department  found  that  Rubberflex's 
date-of-sale  methodology  accurately 
reflected  the  date  that  all  material  terms 
of  the  sale  were  established  and  that  all 
credit  memos  for  returned  and  defective 
merchandise  were  accurately  reported. 

DOC  Position:  We  agree  with 
Rubberflex  in  general  that  the  home 
market  sales  list  verified.  The 
verification  report  identifies  the  minor 
discrepancies  noted. 

Comment  4:  Home  Market  Movement 
Expenses. 

Rubberflex  states  that  the  verification 
report  indicates  that  home  market 
movement  expenses  were  traced  to  the 
general  ledger  and  that  all  freight 
expenses  were  properly  accounted  for. 
Further,  Rubberflex  argues  that  the 
Department  confused  the  facts  in  this 
review  with  verification  difficulties 
regarding  home  market  movement 
expenses  in  the  1993/1994 
administrative  review  and  that  this 
confusion  resulted  in  the  Department's 
erroneous  decision  to  use  adverse  facts 
available  on  issues  relating  to  another 
review. 

DOC  Position:  We  agree  with 
Rubberflex's  characterization  of  the 
verification  of  home  market  movement 
expenses.  We  disagree  that  any  of  the 
information  presented  in  the  1993-1994 
review  influenced  the  use  of  adverse 
facts  available  in  the  instant  review. 

Comment  5:  Home  Market  Credit 
Expenses. 


ir..j .,._.. 
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Rubberflex  states  that  its  original 
response  contained  the  information 
needed  to  calculate  home  market  credit 
expenses  and  that  this  response  was 
neither  revised  nor  found  to  contain  any 
significant  errors  during  verification. 
Rubberflex  states  that  the  one  clerical 
error  found  by  the  Department  at 
verification  resulted  in  an  increase  to 
the  short-term  interest  rate. 

DOC  Position:  We  agree  with 
Rubberflex  that  we  found  only  small 
clerical  error  at  verification  which 
resulted  in  an  increase  to  the  short-term 
interest  rate.  However,  we  disagree  that 
this  was  the  only  error  found  at 
verification.  We  also  found  that 
Rubberflex  failed  to  include  certain 
expenses  related  to  export  credit 
refinancing  (ECR)  expenses  in  its 
calculation  of  the  interest  rate  used  to 
impute  credit  expenses  on  home  market 
sales. 

Comment  6:  Home  Market  Packing 
Expenses. 

Rubberflex  claims  that  at  the 
beginning  of  verification,  it  disclosed  to 
the  Department  that  it  had  erroneously 
allocated  the  cost  of  all  factory  workers' 
benefits  in  the  category  of  fixed 
overhead  costs,  rather  than  allocating 
that  cost  among  direct  labor  costs,  fixed 
overhead  costs,  and  packing  labor  costs. 
Rubberflex  stated  that  a  corrected 
worksheet  reflecting  this  reallocation 
was  submitted  to  the  department  at  the 
beginning  of  the  cost  verification,  and 
subsequently  verified.  Rubberflex 
contends  that  a  comparison  of  the 
original  to  the  corrected  worksheets 
reveals  only  minor  changes  in  the 
calculation  of  packing  labor  costs. 
Further,  Rubberflex  also  contends  that  it 
submitted  an  additional  worksheet 
wiych  proved  that  the  reallocation  did 
not  affect  the  total  cost  of  production 
(COP)  or  constructed  value  (CV). 

DOC  Position:  We  agree  with 
Rubberflex  that  we  found  only  minor 
discrepancies  in  Rubberflex's 
calculation  of  packing  material  and 
labor.  However,  we  disagree  that 
Rubberflex  presented  any 
documentation  at  the  beginning  of 
verification  to  demonstrate  what 
changes  it  made  to  the  classification  of 
labor  expenses  in  its  sale  and  cost 
response.  Rubberflex  did  make  a  general 
oral  statement  that  it  had  reallocated 
some  labor  costs  acrQss  packing, 
indirect  overhead  and  factory  labor,  but 
it  did  not  spell  out  those  chainges.  The 
Department  then  directly  and  repeatedly 
requested  Rubberflex  to  provide  this 
information  in  writing,  which  it  said  it 
would  do.  However,  Rubberflex  failed  to 
report  any  of  its  changed  allocations 
until  each  subject  arose  in  the  course  of 
the  verification. 


Comment  7:  Home  Market  Indirect 
Selling  Expenses. 

Rubberflex  states  that  the  worksheets 
provided  in  its  questionnaire  response 
regarding  home  market  indirect  selling 
expenses  and  general  and 
administrative  expenses  (G&A)  were 
based  on  its  auditor's  presentation  of 
G&A  expenses,  which  in  turn  were 
based  on  Rubberflex's  trial  balance  and 
general  ledger.  Rubberflex  contends  that 
the  titles  of  the  concepts  listed  in  the 
auditor's  presentation  did  not  always 
relate  directly  to  the  titles  of  the 
accounts  used  by  Rubberflex  in  the 
ordinary  course  of  business  because  the 
auditor  collapsed  several  accounts  into 
a  single  concept.  Rubberflex  further 
contends  that  while  preparing  for 
verification,  it  discovered  that  the 
worksheets  in  its  response  required  two 
corrections.  However,  Rubberflex 
maintains  that:  (1)  it  disclosed  these 
changes  on  the  first  day  of  verification, 
(2)  the  Department  reviewed  these 
revisions,  and  (3)  these  revisions  were 
tied  to  the  financial  statements. 

DOC  Position:  As  we  explained  in  the 
Facts  Available  for  Rubberflex  section  of 
this  notice  and  the  Department's 
position  to  Comments  1  and  2, 
Rubberflex  failed  to  demonstrate  that  it 
reported  all  of  the  appropriate  indirect 
selling  expenses  and  G&A  expenses  to 
the  Department,  despite  three  separate 
submissions,  and  that  it  failed  to  tie  the 
reported  expenses  to  its  audited 
financial  statements.  It  failed  to  provide 
a  worksheet,  or  any  other  type  of 
document,  reconciling  the  "titles  and 
concepts"  used  in  its  trial  balance  to 
those  on  the  audited  financial 
statements.  (See  page  2  of  the 
Department's  December  12,  1996 
memoreuidum  concerning  the 
verification  failure  for  Rubberflex.) 
Therefore,  Rubberflex  failed  to 
demonstrate  that  it  included  all 
appropriate  indirect  selling  expenses 
and  G&A  expenses  in  its  revised  exhibit, 
and  that  those  expenses  tied  to  the  total 
amount  of  expenses  recorded  for 
Rubtjerflex  Malaysia  on  Rubberflex's 
financial  statements. 

Comment  8:  U.S.  Sales  Listing. 

Rubberflex  contends  that  it 
demonstrated  at  the-verification  in 
Malaysia  that  (1)  all  export  price  (EP) 
sales  entered  into  the  United  States 
during  the  review  jjeriod  were  reported; 
(2)  it  accurately  reported  the  date  of  sale 
for  EP  sales  as  the  Malaysian  bill  of 
lading  date;  and  (3)  it  accurately 
reported  foreign  inland  freight,  packing, 
indirect  selling  expenses,  brokerage  and 
handling,  international  freight  and 
marine  insurance  pertaining  to  U.S. 
sales  that  were  incurred  in  Malaysia. 


DOC  Position:  We  disagree  with 
Rubberflex's  characterization  of  the 
portion  of  the  U.S.  sales  verification 
which  took  place  in  Malaysia.  At  the 
Malaysian  portion  of  verification, 
Rubberflex  showed  that  it  reported  all 
entries  into  the  United  States  during  the 
period  of  review  and  that  it  used  the 
Malaysian  bill  of  lading  date  as  the  date 
of  sale  for  EP  sales,  including  certain 
"consignment"  sales.  However,  our 
review  of  Rubberflex's  U.S.  sales 
reporting  during  the  U.S.  portion  of  the 
verification  revealed  a  great  deal  of 
confusion  concerning  the  date  of  sale 
and  the  accuracy  of  the  computer  sales 
listing.  Rubberflex  was  unable  to 
demonstrate  that  the  price,  quantity  and 
date  of  sale  were  accurately  reported  on 
the  computer  sales  listing.  In  Malaysia, 
and  in  the  questionnaire  response,  the 
date  of  sale  for  all  EP  sales  was 
identified  as  the  Malaysian  bill  of  lading 
date.  However,  in  the  United  States, 
company  officials  stated  that  for  certain 
consignment  sales,  Rubberflex  used  the 
date  on  which  the  rubber  thread  is 
withdrawn  from  Rubberflex's 
customer's  inventory  as  the  date  of  sale. 
Thus,  the  questionnaire  response,  and 
the  Malaysian  verification  findings, 
were  contradicted.  Moreover,  because 
Rubberflex  failed  to  indicate  on  its 
computer  tape  which  sales  were 
consignment  sales,  it  was  not  possible  to 
know  what  date  of  sale  was  operative 
for  any  of  the  sales  listed  on  the 
computer  tape. 

With  respect  to  the  accuracy  of  the 
other  expenses:  (1)  the  problems  with 
foreign  inland  freight  and  indirect 
selling  expenses  are  discussed 
elsewhere,  and  (2)  we  found  only  minor 
discrepancies  with  ocean  freight,  marine 
insurance  or  brokerage  and  handling. 

Comment  9:  The  Total  Volume  and 
Value  of  EP  and  Constructed  Export 
Price  (CEP)  Sales. 

Rubberflex  argues  that  the  Department 
was  able  to  reconcile  the  quantity  and 
value  of  Rubberflex's  sales  to  the 
response  after  certain  adjustments  were 
made  at  the  U.S.  verification.  Rubberflex 
contends  that,  at  the  U.S.  verification. 
Rubberflex  provided  worksheets  that 
traced  the  reported  quantities  and 
values  of  the  U.S.  sales  to  Rubberflex's 
audited  financial  statements. 

DOC  Position:  We  disagree.  The 
verification  report  establishes  that 
Rubberflex  was  never  able  to 
conclusively  demonstrate  that  its  U.S. 
sales  were  correctly  reported. 
Rubberflex  was  not  able  to  demonstrate 
the  validity  of  the  information  provided 
on  the  computer  tapes  by  the  end  of  the 
verification. 

As  Rubberflex  explains  in  its  case 
brief,  it  presented  a  reconciliation  of  the 
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volume  and  value  of  sales  from  its 
financial  statements  to  the  response.  We 
found  a  number  of  clerical  errors  and 
omissions,  such  as  credit  memos  that 
were  initially  omitted  from  the 
reconciliation  exercise  because  they 
were  omitted  from  the  response.  We 
found  that:  (1)  certain  sales  were 
reported  in  two  review  periods;  (2) 
others  were  misclassified  between  EP 
and  CEP  sales;  (3)  the  date  of  sale  for 
certciin  EP  sales  was  misreported;  and 
(4)  Rubberflex  could  not  reconcile  its 
credit  memos  to  the  speciRc  line  items 
on  the  computer  tape.  Given  that  we 
found  errors  in  almost  every  phase  of 
the  numerous  attempted  reconciliations 
of  U.S.  sales,  it  is  not  accurate  to  claim, 
as  does  Rubberflex,  that  the  quantity  of 
U.S.  sales  was  in  any  way  reconciled 
completely.  ConsequenUy,  we  found 
that  these  errors  and  omissions 
undermined  the  integrity  of  the 
response  and  made  the  computer  tape 
unusable  for  the  purpose  of  calculating 
a  margin. 

Comment  10:  Date  of  Sale 
Methodology  for  U.S.  Sales  in  the  1993- 

1994  Review. 
Rubberflex  notes  that  the 

Department's  December  12, 1996 
memorandum  stated  that  "Rubberflex 
failed  to  use  the  appropriate  date  of  sale 
methodology  for  purchase  price  sales  in 
the  1993-1994  review."  Rubberflex 
contends  that  the  date  of  sale  issues 
relating  to  the  1993/1994  review  were 
erroneously  considered  in  the 
Department's  determination  to  use 
"adverse  facts  available"  in  the  1994- 

1995  review. 

DOC  Position:  We  note  that  the 
December  12,  1996  memorandum 
applied  both  to  the  1993-1994  and  the 
1994-1995  reviews.  In  the  example 
cited  by  Rubberflex,  the  Department 
identified  that  the  date  of  sale  issue 
applied  clearly  to  the  1993-1994 
review,  based  on  the  evidence  on  the 
record  in  that  segment  of  the 
proceeding.  Rubberflex  is  incorrect  that 
such  information  was  considered  in  our 
determination  to  use  "adverse  facts 
available"  in  the  instant  review.  The 
Department's  determination  in  the 
instant  review  is  B^Sd  only  on 
information  pertaining  to  the  1994-1995 
period  of  review. 

Comment  1 1 :  Review  Classiflcation 
According  To  Date  of  Entry. 

Rubberflex  states  that  its  inadvertent 
error  of  classifying  37  sales  under  two 
different  review  periods  can  be  easily 
rectified,  and  should  not  form  the  basis 
for  the  assignment  of  total  facts 
available.  Rubberflex  disputes  the 
Department's  contention  that  Rubberflex 
was  not  able  to  state  with  any  clarity  for 
which  review  the  37  sales  should  have 


been  reported.  Rubberflex  claims  that 
the  Department  verified  the  entry  dates 
for  the  sales  in  question  and  noted  no 
discrepancies.  Therefore,  Rubberflex 
requests  that  the  E)epartment  revisit  this 
issue  and  reclassify  those  37  sales  into 
the  appropriate  review  period  according 
to  date  of  entry. 

DOC  Position:  At  verification, 
Rubberflex  was  unable  to  appropriately 
classify  all  of  its  sales  to  the  United 
States  with  regard  to  review  period  and 
type  of  sale  (export  price  (EP)  or 
constructed  export  price  (CEP)).  We 
asked  Rubberflex  to  properly  classify  37, 
of  the  approximately  125  EP  sales,  that 
we  found  reported  in  both  reviews. 
Rubberflex  claimed  that  all  consignment 
sales  should  be  classified  in  the  1994- 
1995  review.  However,  this 
classification  did  not  coincide  with  the 
narrative  of  its  response  which 
indicated  that  it  used  the  Malaysian  bill 
of  lading  date  as  the  date  of  sale.  Some 
of  these  consignment  sales  had  U.S. 
entry  dates  which  occurred  during  the 
1993-1994  review.  Therefore,  since  the 
U.S.  entry  date  always  follows  the  bill 
of  lading  date  in  Malaysia  (since  the 
ship  arrives  in  the  U.S.  after  it  leaves 
Malaysia),  these  sales  could  not 
properly  be  classified  in  the  1994-1995 
review.  When  the  Department  tried  to 
examine  the  rest  of  the  computer  sales 
listing  for  the  treatment  of  the  date  of 
sale  in  consignment  sales,  it  found  that 
Rubberflex  did  not  indicate  which  sales 
were  consignment  sales  on  the 
computer  sales  listing  submitted  to  the 
Department.  ConsequenUy,  the 
Department  cannot  determine  whether 
the  rest  of  the  sales  reported  on  the 
computer  tape  were  appropriately 
classified  with  respect  to  review  period, 
and  therefore,  we  have  no  basis  by 
which  to  accurately  reclassify  these  37 
sales  or  to  verify  the  accuracy  of 
respondent's  classification  of  the 
remaining  U.S.  sales  as  reported  by 
respondent. 

We  note  again  that  it  is  Rubberflex's 
responsibilify,  not  the  Department's,  to 
prepare  the  questionnaire  response.  The 
errors  we  found  at  verification  in  the 
preparation  of  Rubberflex's  U.S.  sales 
data  were  so  wide-spread  and  pervasive 
that  the  Department  could  not  ensure 
that  any  of  the  reported  information  was 
correct  unless  we  were  to  undertake  the 
task  of  reconstructing  the  questionnaire 
response  ourselves. 

Comment  12:  CEP  and  EP  Sales. 

Rubberflex  disputes  the  Department's 
determination  that  it  misreported  or 
duplicated  the  reporting  of  certain  sales 
(i.e.,  certain  sales  classified  as  both  CEP 
and  EP).  Rubberflex  explains  that  it 
clarified  during  verification  the  reason 
why  certain  invoices  were  referenced 


under  different  review  periods  and 
classified  under  different  U.S. 
databases.  As  an  example,  Rubberflex 
states  that  sales  must  be  reported  under 
various  U.S.  classification  because 
certain  consignment  sales  and  sales 
made  out  of  inventory  normally  result 
in  a  number  of  invoices  issued  by  the 
U.S.  affiliate,  whereas  the  container 
corresponding  to  those  sales  is  recorded 
in  Rubberflex's  books  as  a  single 
invoice.  Moreover,  Rubberflex  claims 
that  during  verification,  the  Department 
examined  a  few  invoices  having  similar 
circumstances  and  indicated  its 
satisfaction  with  Rubberflex's 
explanations,  and  did  not  request  to 
view  additional  invoices.  Rubberflex 
contends  that  it  properly  reported  all 
U.S.  sales. 

Petitioner  contends  Rubberflex 
misstates  the  standard  for  when  sales 
are  EP  versus  CEP.  If  a  subsidiary  is 
fully  responsible  for  setting  the  terms  of 
the  sale  (as  Rubberflex's  U.S.  subsidiary 
is  for  all  U.S.  sales),  that  alone  makes 
the  sales  CEP  sales  according  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  From  the  People's  Republic  of 
China,  62  FR  9171,  9171-72  (February 
28,  1997)  (Comments  14  and  16). 

DOC  Position:  We  disagree  with 
Rubberflex.  the  verification  report  states 
that  company  officials  were  confused 
about  the  classification  of  Rubberflex's 
U.S.  sales  with  respect  to  CEP  and  EP 
and  with  respect  to  review  period.  At 
the  conclusion  of  the  verification, 
company  officials  were  still  unable  to 
determine  which  sales  should  or  should 
not  be  reported,  or  whether  they  were 
EP  or  CEP  sales. 

Comment  13:  Credit  Memos  in  the 
U.S.  Market.  , 

Rubberflex  contends  that  the 
Department  overstates  the  impact  of  the 
omitted  credit  memos  during  the  POR. 
Rubberflex  claims  that  its  U.S.  affiliate 
identified  the  omitted  credit  memos, 
most  of  which  had  no  effect  on  unit 
price,  and  thus  no  effect  on  dumping 
margins  of  any  U.S.  sales.  Rubberflex 
disputes  the  Department's 
determination  that  the  omitted  credit 
memos  made  it  impossible  to  tie  the 
U.S.  sales  listing  to  the  U.S.  affiliate's 
financial  statements. 

DOC  Position:  We  disagree. 
Rubberflex  reported  the  U.S.  price  and 
quantity  net  of  credit  notes,  despite 
instructions  in  the  questionnaire  to 
record  price  and  quantity  adjustments 
separately.  Therefore,  it  is  not  possible 
to  determine  which  sales  have  price  and 
quantity  adjustments  attributed  to  them 
by  examining  the  computer  tape. 

At  verification,  Rubberflex  was  unable 
to  reconcile  the  credit  memos  to  the 
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computer  sales  listing.  First,  Rubberflex 
failed  to  have  its  reconciliation  (via  the 
mechanism  of  credit  memos)  of  the  EP 
sales  value  from  the  Bnancial  statements 
to  the  response  prepared  at  the 
beginning  of  the  verification.  Secondly, 
Rubberflex  initially  failed  to  report  all  of 
its  credit  memos  with  respect  to  CEP 
sales  on  the  reconciliation  from  the 
financial  statements  to  the  computer 
sales  listing.  Further  examination 
revealed  that  Rubberflex  had  also  failed 
to  revise  the  computer  sales  listing  to 
account  for  these  missing  credit  memos. 
Finally,  Rubberflex  company  officials  in 
the  United  States  stated  that  they  did 
not  know  how  to  tie  the  credit  memos 
listed  in  the  verification  exhibit  52  to 
the  questionnaire  responses  since 
Rubberflex  company  officials  in 
Malaysia  prepared  that  portion  of  the 
response. 

Comment  14:  Corrected  Worksheets 
Should  Be  Part  of  the  Record. 

Rubberflex  contends  that  given  the 
time  constraints,  it  was  unable  to 
present  corrected  worksheets  on  the  first 
day  of  verification,  and  therefore,  those 
worksheets,  which  Rubberflex  contends 
were  subsequently  submitted  and 
verified,  should  not  be  disregarded. 
Rubberflex  disputes  the  Department's 
finding  that  it  had  no  worksheets  to 
demonstrate  how  the  original  responses 
were  prepared  or  why  they  were 
changed  or  what  the  relationship  was 
between  the  original  and  revised 
submissions.  Rubberflex  contends  that 
corrected  worksheets  were  submitted 
during  verification,  are  referred  to  in  the 
Department's  verification  report  and  are 
found  in  the  verification  exhibits. 
Rubberflex  states  that  a  side-by-side 
comparison  of  the  original  to  the  revised 
worksheets  clearly  reveals  the 
relationship  between  the  documents. 

Rubberflex  also  contends  that  on  the 
first  day  of  verification,  it  suggested  to 
the  Department  that  any  corrected 
worksheets  be  included  as  part  of  the 
verification  exhibits  normally  submitted 
after  verification  and  that  the 
IDepartment  did  not  object  to  its 
proposal.  Rubberflex  also  states  that  it 
repeatedly  requested  to  submit  revised 
computer  tapes  to  reflect  corrections  it 
claims  to  have  presented  during  the 
beginning  of  verification.  However, 
Rubberflex  claims  that  the  [)epartment 
never  responded  to  its  request. 

Petitioner  emphasized  that  Rubberflex 
did  not  submit  to  the  Department  a 
listing  of  reporting  errors  at  the 
conunencement  of  verification,  nor  was 
petitioner  served  such  a  list,  as  required 
by  the  Department's  regulations. 
Petitioner  contends  that  Rubberflex's 
claim  that  the  Department  was  advised 
at  the  commencement  of  verification  of 


certain  errors  in  its  submissions  should 
be  of  no  consequence. 

DOC  Position:  As  stated  in  our 
preliminary  results,  we  found  that  the 
responses  provided  by  Rubberflex  could 
not  be  verified.  The  inaccuracies  which 
render  the  response  unusable  for 
purposes  of  margin  calculations  include 
the  fact  that  Rubberflex  attempted  to 
provide  revised  questionnaire  responses 
at  verification  for  home  market  indirect 
selling  expenses,  direct  labor  and 
packing  labor  expense,  variable 
overhead  and  cost  of  goods  sold;  for 
these  same  expenses  Rubberflex  could 
not  demonstrate  how  the  original 
response  was  supported  by 
documentation,  nor  could  it  document 
the  difference  between  the  original  and 
revised  submission  for  these  items. 

Rubberflex  failed  to  provide  written 
disclosure  of  changes  made  to  its 
questionnaire  response  on  the  first  day 
of  verification,  although  it  was  asked  to 
do  so.  Rather,  it  provided  verification 
exhibits  which  constitute  revised 
questionnaire  responses  throughout  the 
course  of  the  verification.  Rubberflex 
also  failed  to  explain  and/or  quantify 
the  effects  of  these  revisions,  rending 
the  Department  unable  to  assess  the 
significance  or  impact  of  these  changes. 
As  we  stated  in  Elemental  Sulphur  From 
Canada:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  969,  970  (January  7, 
1997),  the  Department  can  accept  new 
information  at  verification  only  when 
(1)  the  need  for  that  information  was  not 
evident  previously,  (2)  the  information 
makes  minor  corrections  to  information 
already  on  the  record,  or  (3)  the 
information  corroborates,  supports,  or  ^ 
clarifies  information  already  on  the 
record. 

Rubberflex  states  in  its  brief  that  it 
submitted  such  revisions  at  the 
beginning  of  the  verification.  This  is 
directly  contradicted  by  the  facts  on  the 
record.  There  were  38  verification 
exhibits  covering  the  verification  in 
Malaysia.  The  document  concerning 
packing  cost  is  exhibit  number  18,  that 
regarding  direct  labor  is  exhibit  number 
22  and  that  regarding  fixed  overhead  is 
exhibit  number  33.  As  such,  the  record 
clearly  demonstrates  that  the 
information  was  provided  piecemeal, 
and  late  in  the  verification  exercise. 

We  also  disagree  with  Rubberflex's 
contention  that  the  Department  engaged 
in  any  discussion  whatsoever  during 
verification  concerning  a  "suggestion" 
that  Rubberflex  file  any  corrected 
worksheets  with  the  exhibits  normally 
filed  after  verification.  We  further 
disagree  that  Rubberflex  engaged  in  any 
discussion  what  ever  concerning  the 
provision  of  a  revised  computer  tape. 


Given  the  pervasive  errors  and  changes 
made  to  the  questionnaire  response  and 
the  difficulties  verifying  those  changes, 
the  Department  has  no  reason  to  believe 
that  a  new  computer  tape,  submitted 
after  verification,  would  accurately 
represent  the  changes  to  the  response 
that  were  presented  during  the 
verification.  Under  the  circumstances  of 
this  case,  the  Department  would 
undermine  its  purpose  in  verifying  the 
questionnaire  response  by  accepting 
such  new  information  after  verification. 

Comment  15:  Corporate  Structure. 

Rubberflex  disputes  the  Department's 
finding  that  Rubberflex  failed  to  identify 
the  owners  of  its  company  and  the 
existence  of  an  affiliated  European 
company.  Rubberflex  claims  that  it 
demonstrated  the  identify  of  its  parent 
company  through  its  "annual  return"  to 
the  Government  of  Malaysia  which 
reports  information  regarding  its 
shareholders  and  directors.  Further, 
Rubberflex  contends  that  it  tied  the 
shareholdings  from  the  "annual  return" 
to  a  corporate  structure  worksheet 
provided  in  its  response. 

In  addition,  regarding  any  European 
affiliates,  Rubberflex  contends  that  it 
could  not  provide  dociunentation 
regarding  the  sale  of  these  companies, 
which  it  explained  to  the  Department  at 
verification.  Rubberflex  further  states 
that,  regardless,  the  sale  of  affiliated 
European  resellers  have  no  relevance  to 
Rubberflex's  sales  verification  in  the 
home  and  U.S.  markets. 

DOC  Position:  We  disagree  with 
Rubberflex  that  corporate  structure  was 
adequately  verified.  Rubberflex 
provided  new  information  at 
verification  by  introducing  the  existence 
of  a  previously  unreported  corporate 
owner.  We  asked  Rubberflex  to  provide 
information  regarding  whether  this 
company  had  any  affiliation  with 
Rubberflex's  customers  or  suppliers. 
However,  Rubberflex  declined  to 
produce  such  information.  Rubberflex 
merely  stated,  as  it  does  in  its  case 
brie&,  that  the  affiliated  European 
resellers  have  no  relevance  to 
Rubberflex's  sales  in  the  home  market 
and  the  United  States.  Consequently, 
the  Department  was  unable  to  satisfy 
itself  regarding  whether  any  related- 
party  sales,  loans,  equipment  purchases 
or  raw  material  purchases  occurred 
during  the  POR.  As  the  U.S.  Court  of 
International  Trade  stated  Krupp  Stahl 
AG.  v.  United  States.  17  CIT  450:  822 
F.  Supp.  789,  792  (1993),  it  is 
inappropriate  for  respondents  to  limit  or 
control  which  information  they  present 
to  the  Department  in  a  way  that  it 
impedes  the  Department's  ability  to 
confirm  the  accuracy  of  the 
questionnaire  response  or  forces  the 
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Deparimeni  lo  use  miormation  most 
beneficial  to  them. 

Comment  16:  Direct  Material  Costs. 

Rubberflex  claims  that  the 
Department  verified  the  direct  material 
costs  used  in  its  cost  of  production 
(CDP)  and  constructed  value  (CV) 
submissions.  Rubberflex  contends  that 
the  Department  examined  the  following 
steps  Rubberflex  used  to  calculate  the 
direct  material  costs:  (1)  the  compound 
recipes  of  direct  materials  latex  and 
chemicals  used  as  the  basis  for 
determining  product-specific  cost  of 
productions  for  all  types  of  rubber 
thread;  (2)  the  budgeted  costs  used  to 
derive  the  standard  per-unit  costs;  (3) 
the  actual  cost  of  materials  used;  and  (4) 
the  variance  between  standard  and 
actual  material  costs.  Rubberflex  argues 
that  the  Department  verified  the  steps 
by  examining  batch  records  (computer 
listings  which  aggregate  a  number  of 
invoices  that  will  app>ear  as  a  single  line 
item  in  the  general  ledger),  testing 
inventory  formulas,  and  determining 
that  Rubberflex  accurately  captured  and 
reflected  all  direct  material  costs 
incurred  during  the  review  period. 

Rubberflex  notes  that  the  Department 
questioned  the  budgeted  costs  because 
they  were  derived  in  1991  and  differed 
from  the  weighted-average  costs  of 
materials  in  inventory.  Rubberflex 
stated  that  these  budgeted  costs  had  not 
been  revised  since  1991  because  they 
were  still  a  reasonable  estimation  of  the 
costs  of  the  various  materials  used  to 
produce  rubber  thread  and  none  of  the 
costs  had  changed  significantly. 
Rubberflex  argues  that  the  budgeted 
costs  are  a  reasonably  accurate  tool  for 
predicting  costs  over  time. 

DOC  Position:  We  disagree  with 
Rubberflex  that  per-unit  direct  materials 
cost  was  verified.  We  did  verify  the  total 
material  cost  during  the  POR  as  well  as 
the  actual  quantity  of  materials  used. 
However,  neither  of  these  figures  alone 
is  sufficient  to  calculate  the  per-unit 
cost  reported  in  the  questionnaire 
response.  Rubberflex  reported  its  per- 
unit  material  cost  by  multiplying  actual 
material  used  per  product  by  standard 
material  prices  to  arrive  at  a  standard 
cost.  To  calculate  a  variance  Rubberflex 
calculated  the  total  material  cost  at 
standard;  it  then  made  a  factory-wide 
adjustment  for  the  difference  between 
total  actual  material  cost  and  the  total 
material  cost  at  standard.  This 
methodology  is  not,  in  itself,  a  problem. 

There  are  two  problems  which  arise 
&om  Rubberflex's  use  of  the  1991 
standard  prices.  The  first  is  that 
Rubberflex  was  unable  to  substantiate 
how  those  prices  were  calculated  in 
1991  and  what  those  figures  represent. 
Therefore,  it  is  not  possible  to  evaluate 


the  accuracy  of  the  per-unit  cost 
calculations.  Rubberflex  made  no 
attempt  to  demonstrate  that  these  prices 
were  reasonable,  or  that  the  use  of  1991 
prices  to  calculate  costs  for  1995 
products  was  non-distortive. 

The  second  problem  is  that  the  1991 
standard  prices  presumably  reflect  the 
relative  prices  sometime  prior  to  that 
time.  However,  these  relative  prices 
have  changed.  As  the  verification  report 
on  page  16  states,  we  compared  the 
1991  standard  prices  with  the  actual 
POR  prices  and  found  that  the  prices  of 
individual  materials  increased  or 
decreased  at  different  rates.  Because 
each  product  uses  a  different  mix  of 
materials,  the  cost  of  producing  each 
different  product  would  change  relative 
to  the  cost  of  other  products  produced 
in  the  factory.  However,  by  applying  as 
a  factory-wide  variance  the  total  actual 
material  cost  as  compared  with  the  1991 
standard  prices,  Rubberflex  reported 
per-unit  material  costs  failed  to  account 
for  the  changes  in  the  relative  costs. 
Thus,  these  costs  are  inaccurate. 

Comment  17:  Direct  Labor  Costs. 

Rubberflex  contends  that  the 
Department  verified  its  labor  costs  in 
full.  Rubberflex  argues  that  it  used  the 
following  steps  to  calculate  the  direct 
labor  costs  reported  in  its  COP/CV 
submissions:  (1)  calculate  actual  direct 
labor  cost  per  minute  of  production  by 
dividing  total  direct  labor  costs  during 
the  review  period  by  the  total 
production  time  during  the  review 
period;  (2)  allocate  the  cost  per  minute 
to  specific  products  based  on  the 
standard  number  of  minutes  required  to 
produce  particular  types  of  rubber 
thread;  and  (3)  adjust  the  product- 
specific  costs  calculated  using  the 
standard  yield  for  the  variance  between 
actual  and  predicted  factory  operation. 

Rubberflex  notes  that  at  the  oeginning 
of  verification,  it  disclosed  certain 
minor  revisions,  and  provided  a 
corrected  worksheet,  to  the  Department. 
Rubberflex  claims  that  a  side-by-side 
comparison  of  the  original  and  corrected 
worksheets  reveals  only  minor 
corrections.  In  order  to  verify  the 
corrected  worksheet,  Rubberflex  states 
that  it  traced  all  of  the  reported 
expenses  to  its  trial  balance,  and  traced 
from  the  trial  balance  to  the  general 
ledger  and  relevant  source 
documentation. 

DOC  Position:  We  agree  that 
Rubberflex  followed  the  method  it 
outlined  to  determine  direct  labor 
expenses.  However,  we  disagree  with 
Rubberflex's  characterization  that  these 
expenses  were  fully  verified.  See  DOC 
Position  to  comment  14.  Rubberflex 
failed  to  clearly  demonstrate  the  impact 
of  these  changes  on  the  calculations  in 


me  qiicsiioiinaire  rusponse.  t-or 
example,  Rubberflex  contends  that  the 
revised  data  was  merely  a 
reclassification.  Despite  the  fact  that 
much  of  Rubberflex's  explanation  is 
post  hoc,  their  own  exhibits  belie  their 
assertions.  An  examination  of  the 
exhibits  placed  side-by-side  in  exhibit  3 
of  Rubberflex's  brief  reveals  numerous 
and  significant  differences  in  the 
exhibits,  differences  not  explained  at 
verification  nor  in  the  case  brief. 

A  second  problem  arose  during  the 
verification  of  labor  expenses.  As  we 
explain  on  pages  13  of  our  February  14. 
1997  verification  report,  Rubberflex 
failed  to  provide  the  original  source 
documentation  for  managerial  labor, 
despite  the  Department's  request,  thus 
"placing  control  ...  in  the  hands  of 
uncooperative  respondents  who  could 
force  Commerce  to  use  possibly 
unrepresentative  information  most 
beneficial  to  them."  Krupp  Stahl,  822  F. 
Supp.  at  792. 

Comment  18:  Variable  Overhead 
Costs. 

Rubberflex  contends  that  at  the 
beginning  of  verification,  it  disclosed  to 
the  Department  two  minor  errors 
concerning  its  variable  overhead  costs: 
(1)  Rubberflex  reported  the  salary  of  the 
factory  supervisor  and  manager  as 
variable  overhead  costs,  rather  than 
fixed  overhead  costs;  and  (2)  certain 
components  of  variable  overhead 
needed  to  be  corrected  to  reflect  year- 
end  adjusLnents.  Rubberflex  stated  that 
a  corrected  worksheet  reflecting  this 
reallocation  was  submitted  to  the 
Department  during  the  cost  verification. 
Rubberflex  claims  that  a  side-by-side 
comparison  of  the  original  and  corrected 
worksheets  reveal  only  minor  changes. 
Rubberflex  states  that  the  costs  were 
verified  by  the  Department  and  that 
final  expense  figures  used  were 
appropriately  recorded  in  monthly 
accounts,  according  to  the  [Department's 
verification  report.  In  addition, 
Rubberflex  states  that  these  minor 
changes  were  necessitated  by 
adjustments  made  by  the  auditors  after 
performing  a  physical  inventory  of 
materials. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  comment  14. 

Comment  19:  Fixed  Overhead  Costs. 

Rubberflex  contends  that  at  the 
beginning  of  verification,  it  disclosed  to 
the  department  several  minor  errors 
concerning  its  fixed  overhead  costs:  (1) 
Rubberflex  reported  the  salary  of  the 
factory  su{}ervisor  and  manager  as 
variable  overhead  costs,  rather  than 
fixed  overhead  costs;  (2)  the  cost  of  all 
benefits  for  workers  in  the  factor  was 
included  in  fixed  overhead  cost,  rather 
than  being  allocated  among  direct  labor 
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costs,  fixed  overhead  costs,  and  packing 
labor  costs;  and  (3)  Rubberflex's  auditor 
made  a  provision  for  writing-off 
finished  goods  inventory,  which  did  not 
exists  at  the  time  of  the  original 
questionnaire  response.  Rubberflex 
stated  that  it  provided  a  corrected 
worksheet  reflecting  this  reallocation 
during  the  cost  verification.  Rubberflex 
contends  that  the  magnitude  of  any 
corrections  made  with  regard  to  the 
original  worksheet  were  minor. 
Rubberflex  contends  that  the 
Department  verified  the  corrected 
worksheet  by  tracing  expense  amounts 
to  source  documents,  the  trial  balance 
and  the  general  ledger. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  comment  14. 

Comment  20:  Depreciation. 

Rubberflex  claims  that  the 
Department  verified  the  reported 
depreciation  figures  by  tracing  the 
figures  to  the  trial  balance,  general 
ledger,  asset  schedules,  and  selected 
purchase  invoices  for  assets.  Rubberflex 
disputes  the  Department's  finding  in  the 
verification  report  that  it  could  not  rely 
on  the  accuracy  of  reported  depreciation 
expense  due  to  the  fact  that  the 
"original  cost  basis"  for  certain  assets 
acquired  prior  to  1990  could  not  be 
traced  to  the  appropriate  asset  schedule 
in  the  year  of  purchase.  Rubberflex 
justifies  its  inability  to  produce 
"original  cost  basis"  information  on 
certain  assets  by  claiming  that:  (1)  it  is 
unreasonable  for  accounting  or  tax 
purposes  to  maintain  accounting 
documents  for  more  than  five  years, 
particularly  where  Malaysian  tax 
authorities  do  not  require  the  retention 
of  these  documents  for  that  period  of 
time;  (2)  Rubberflex  was  not  notified 
that  such  documents  may  be  needed  for 
verification  purposes;  and  (3)  the 
Department  traced  the  annual 
depreciation  for  assets  purchased  before 
1990  to  trial  balances  and  asset 
schedules  for  fiscal  years  1993,  1994, 
and  1995,  and  could  plainly  see  that  the 
assets  were  being  depreciated  in  a 
systematic  manner,  which  was  reviewed 
and  approved  by  its  auditors.  Therefore, 
Rubberflex  claims  th^t  its  inability  to 
provide  original  asset  schedules  for 
years  prior  to  1990  does  not  provide 
grounds  for  the  Department  to  question 
the  accuracy  of  the  reported  costs. 

DOC  Position:  We  aisagree  with 
Rubberflex  that  its  inability  to  provide 
original  asset  ledgers  for  certain  items 
requested  is  not  a  verification  problem. 
The  verification  report  specifies  that  we 
became  aware  that  Rubberflex 
purchased  certain  major  pieces  of 
capital  equipment  from  an  affiliated 
party.  Examples  of  these  purchases  are 
recorded  on  verification  exhibit  36.  Page 


18  of  the  verification  report  notes  that 
we  attempted  to  determine  whether  the 
transfer  price  of  such  equipment,  and 
the  associated  depreciation  expenses, 
represented  arm's-length  transactions. 
Rubberflex  failed  to  provide  information 
responsive  to  our  request.  Thus,  we 
were  unable  to  satisfy  ourselves  in  this 
regard. 

We  agree  that  Rubberflex  reported  the 
depreciation  expenses  on  its  books  and 
records,  which  were  audited  and  in 
accordance  with  Malaysian  GAAP. 
Normally  we  use  the  costs  and  expenses 
recorded  on  the  company's  books  and 
records,  provided  that  we  are  satisfied 
that  such  costs  are  non-distortive.  In 
this  case,  we  had  reason  to  question 
whether  the  depreciation  expenses 
recorded  on  Rubberflex's  books  where 
under-  or  overstated  (/.e.  distortive)  by 
reason  of  an  affiliated  party  transaction. 

Finally,  it  is  reasonaole  to  request 
Rubberflex  to  document  the  figures  that 
it  used  to  record  its  depreciation 
expense  on  its  books  and  records. 
Rubberflex  deprecnates  certain  machines 
and  buildings  for  more  than  5  years  and 
reflects  those  figures  on  its  books  and 
records.  It  is  standard  verification 
practice  to  ask  companies  to 
demonstrate  the  figures,  and  to  keep 
documentation  supporting  information 
submitted  in  an  antidumping 
proceeding,  for  the  purpose  of 
verification.  The  U.S.  Court  of 
International  Trade  held  in  Krupp  Stahl, 
822  F.  Supp.  at  792,  that,  despite  the 
fact  that  the  German  authorities  did  not 
require  the  company  to  maintain 
business  records  for  more  than  five 
years,  it  did  not  absolve  a  respondent  in 
an  antidumping  proceeding  of  the 
responsibility  of  providing  source 
documents  to  support  its  questionnaire 
response. 

Comment  21 :  General  and 
Administrative  (G&A)  Expenses. 

Rubberflex  states  that  at  the  l>eginning 
of  verification,  it  submitted  a  revised 
worksheet  which  properly  captured 
certain  G&A  expenses.  Some  of  these 
expenses  were  misclassified  as  G&A 
expenses  in  the  original  questionnaire 
response  and,  therefore,  were  not 
properly  included  in  the  worksheet  for 
indirect  selling  expenses.  Rubberflex 
further  explains  that  it  provided 
worksheets  and  source  documentation 
which  substantiated  its  allocation 
methodology  with  regard  to  indirect 
selling  expenses  and  G&A  expenses. 
Rubberflex  contends  that  the 
Department  traced  the  amounts  shown 
in  the  revised  worksheet  to  relevant  trial 
balances,  source  documentation,  and 
the  general  ledger. 

DOC  Position:  We  disagree.  See  DOC 
^Position  to  comment  14.  The  G&A 


expenses  in  the  original  questionnaire 
response  were  presented  in  a  different 
format  from  the  G&A  expenses  in  the 
revisions  presented  at  verification,  so 
direct  comparisons  are  not  possible. 
Rubberflex  never  presented  a  systematic 
explanation  of  how  individual  elements 
of  G&A  were  affected  by  the  revisions, 
nor  how  or  why  the  total  changed. 
Rather,  as  with  variable  overhead,  the 
Department  was  left  with  insufficient 
time  and  information  to  evaluate  the 
magnitude  of  the  change.  Again,  this 
was  a  situation  where  a  company's 
"failure  to  reconcile  its  submitted  costs 
to  its  normal  books  and  records  prevents 
us  from  quantifying  the  magnitude  of 
the  distortions  which  exist  in  its 
submitted  data."  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Sweden: 
Preliminary  Results  of  Antidumping 
Duty/ Administrative  Review,  61  FR 
51898,  51899  (October  4.  1996)  (the 
Department's  position  adopted  in  the 
final  results  of  review,  62  FR  18396 
(April  15,  1997)). 

Finally,  contrary  to  Rubberflex's 
assertion,  it  was  unable  to  tie  the 
specific  line  items  from  its  revised 
worksheets  to  the  audited  financial 
statements.  The  fact  that  total  profit, 
sales,  and  cost  of  goods  sold  (COGS) 
figures  were  traced  is  irrelevant.  It  is 
precisely  the  items  which  could  not  be 
traced— the  components  of  G&A — which 
were  under  evaluation  at  verification. 

Comment  22:  Financing  Expense. 

Rubberflex  states  that  while  preparing 
for  verification  it  discovered  slight 
errors  related  to  the  amounts  reported 
for  bank  charges  and  interest  on  bills 
refinanced.  Rubt)erflex  further  states 
that  these  corrections  were  presented  to 
the  Department  at  verification  and  that 
it  demonstrated  the  accuracy  of  the 
revised  worksheet  by  tying  the  total 
financing  expenses  and  interest  received 
to  the  total  expenses  stated  in  the  trial 
balance  for  financing  expenses  and 
interest  received,  respectively. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  comment  14. 

Comment  23:  Conduct  of  the  review. 

Rubberflex  contends  that  it  fully 
cooperated  under  difficult 
circumstances  during  this  proceeding 
and  that  the  Department  must  bear  a 
significant  portion  of  the  responsibility 
for  any  problems  that  arose  at 
verification.  In  addition  to  the  short 
preparation  time  given  to  Rubberflex 
prior  to  the  verification,  Rubberflex 
enumerates  a  list  of  Departmental 
procedural  errors,  which  Rubberflex 
contends  unfairly  prejudiced  its 
interests  and  resulted  in  the  use  of  facts 
available  in  the  preliminary  results. 
According  to  Rubt)erflex.  these 
procedural  errors  were  due  to  the 
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Department  s  untimely  handling  of  the 
case.  Rubberflex  stated  that  it  did  the 
best  it  could  under  these  circumstances 
to  cooperate  fully  and  that  it  submitted 
its  responses  and  verification  exhibits  in 
a  timely  manner,  and  prepared  for  the 
verification  to  the  extent  possible  given 
the  time  available. 

DOC  Position:  We  agree  with 
Rubberflex  that  there  was  a  great  deal  of 
case  activity  within  a  relatively  short 
period  in  1996.  However,  we  disagree 
that  we  unfairly  prejudiced  Rubberflex 
by  our  conduct  of  the  case.  The 
supplemental  questionnaires  for  this 
and  the  prior  review  were  relatively 
short  and  not  overly  demanding  and 
Rubberflex  was  given  adequate  time  to 
respond.  The  record  reflects  that 
Rubberflex  was  given  several  extensions 
of  time  to  submit  its  data;  in  fact, 
Rubberflex  was  granted  every  extension 
request  it  made.  Finally  Rubberflex  was 
given  sufficient  notice  of  the  timing  of 
verification,  and  the  Department 
followed  the  same  standard  procedures, 
and  issued  a  standard  verification 
outline  which  was  substantially  similar 
for  the  verification  of  information  in 
both  the  1993-1994  and  1994-1995 
review.  These  procedures  were  similar 
to  those  followed  in  the  original 
investigation,  when  Rubberflex 
underwent  verification.  Thus,  there  is 
little  evidence  that  the  Department's 
conduct  of  the  case  placed  an 
"unreasonable"  burden  on  Rubberflex. 
Rather,  in  this  case,  as  in  virtually  every 
case  the  Department  conducts,  the 
burden  on  respondents  is  to  provide 
accurate  and  timely  data  which  can  be 
verified.  To  the  greatest  extent  possible, 
the  Department  strives  to  be  flexible 
with  deadlines  for  respondents; 
ultimately,  however  it  is  respondents' 
responsibility  to  meet  this  burden. 
Nevertheless,  we  took  into  account 
Rubberflex's  level  of  cooperation  in  this 
case  in  our  selection  of  the  appropriate 
facts  available  for  Rubberflex's 
antidumping  margin.  (See  Facts 
Available  for  Rubberflex  section  above.) 

Comment  24:  Rubberflex's 
Cooperation. 

Rubberflex  argues  that  the  evidence 
on  the  record  disputes  the  Department's 
assertion  in  the  preliminary 
determination  that  Rubberflex  failed  to 
cooperate.  Rubberflex  contends  that  it 
timely  filed  ite  April  15.  1996 
questionnaire  response  as  well  as  its 
September  17,  1996  supplemental 
response.  Further,  Rubberflex  argues 
that  it  prepared  for  verification  to  the 
best  of  its  ability  and  prepared 
worksheets  requested  by  the  Department 
to  the  extent  possible  given  the  time 
constraints.  Rubberflex  states  that  in  the 
second  administrative  review,  the 


Department  stated  the  Rubberflex 
"cooperated  throughout  the 
administrative  review  by  submitting 
questionnaire  responses  and  with 
verification."  Rubt)erflex  argues  that  the 
level  and  quality  of  its  participation  in 
this  review  was  precisely  the  same  as 
the  second  review.  Therefore, 
Rubberflex  maintains  that  the 
Department  cannot  logically  conclude 
that  it  did  not  cooperate  in  this  review. 

DOC  Position:  Rubberflex  points  to 
the  Department's  application  in  the 
preliminary  results  of  the  1993-1994 
review  in  this  case  of  the  second-tier 
"cooperative"  BIA  rate  set  forth  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
duty  Orders,  60  FR  10900  (February  28, 
1995)  to  argue  that  the  Department's 
treatment  in  this  review  is  inconsistent 
with  that  of  the  prior  review.  Contrary 
to  Rubberflex's  characterization,  there  is 
nothing  inconsistent  about  the 
Department's  treatment  of  Rubberflex  in 
theses  two  administrative  reviews.  We 
explained  in  our  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Extruded 
Rubber  Thread  from  Malaysia,  62  FR 
6758  (February  13,  1997),  concerning 
the  1993-1994  administrative  review, 
that  Rubberflex  cooperated  throughout 
the  review  by  submitting  questionnaire 
responses  and  by  participating  in 
verification.  However,  we  found  that 
information  cculd  not  be  verified  and 
thus  resorted  to  BIA  pursuant  to  section 
776(b)  of  the  Act.  Although  the  degree 
of  cooperation  by  Rubberflex  in  the  two 
reviews  is  substantially  the  same,  this 
final  results  is  governed  by  the  new 
statutory  provisions  concerning  the  use 
of  facts  otherwise  available.  As  stated  in 
our  Preliminary  Results,  Rubberflex  has 
not  cooperated  to  the  best  of  its  ability. 

Comment  25:  Partial  Facts  Available. 

Because  of  the  arguments  presented, 
Rubberflex  claims  that  the  application 
of  a  total  adverse  facts  available  is  not 
warranted.  Rubberflex  contends  that 
during  verification,  it  tied  all 
information  submitted  in  its  original 
response  to  its  trial  balance,  and 
ultimately,  to  its  audited  financial 
statements.  Further,  Rubberflex 
emphasizes  that  because  the  Department 
verified  virtually  all  of  the  submitted 
sales  and  cost  data,  the  fact  that  a  few 
minor  errors  disclosed  at  the 
commencement  of  verification  should 
not  provide  the  legal  basis  for  the 
Department  to  disregard  its  entire 
response  and  resort  to  adverse  facts 


available.  Rubberflex  cites  to  pnor 
Departmental  determinations  in  which 
the  Department  states  that  it  will  resort 
to  facts  available  "only  for  those  specific 
items  of  the  response  that  it  was  not 
able  to  verify."  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China,  62  FR  9160.  9167  (February  28, 
1997);  and  Certain  Internal  Combustion 
Industrial  Forklift  Trucks  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  5592, 
5594  (February  6,  1997).  Rubberflex 
concedes  that  it  did  not  submit  an  error- 
free  response.  However,  Rubberflex 
states  that  minor  errors  and  corrections 
were  presented  to  the  Department 
during  verification.  Rubberflex  argues 
that  the  fact  that  some  corrections  were 
not  presented  on  the  first  day  of 
verification  does  not  provide  the 
Department  reasonable  grounds  for 
disregarding  them  because  Rubberflex 
was  provided  only  two  days  for 
verification  preparation.  Therefore,  in 
light  of  the  above-mentioned 
circumstances.  Rubberflex's  cooperation 
in  this  review,  and  that  Rubberflex's 
claims  that  the  Department  was  able  to 
verify  its  responses,  Rubberflex  argues 
that  the  Department  does  not  have  legal 
grounds  to  use  adverse  facts  available. 
Petitioner  contends  that  because  the 
Department  determined  during 
verification  that  Rubberflex's 
questionnaire  responses  were  whplly 
deficient  and  unverifiable,  Rubberflex 
should  therefore  be  assigned  a  total  facts 
available  rate.  Petitioner  cites  to  the 
Department's  Analysis  Memorandum  of 
December  12,  1996  and  verification 
report,  which  document  Rubberflex's 
uncooperativeness  due  to  misreportings, 
inaccuracies  and  omissions  of  certain 
information.  Petitioner  therefore  argues 
that  the  Department  should  assess  a 
margin  which  corresponds  to  criteria 
outlined  in  the  Department's 
Antidumping  Manual;  "*   *   *  when  a 
substantial  amount  of  a  response  does 
not  verify,  the  Department  will  normally 
assign  the  highest  margin  for  the 
relevant  class  or  kmd  of  merchandise 
among  (1)  the  margins  in  the  petition, 
(2)  the  highest  calculated  margin  of  any 
respondent  within  that  country  *   *   •" 
See  U.S.  Department  of  Commerce. 
Antidumping  Manual.  July  1993.  Ch.  6. 
at  3.  Further,  Petitioner  disputes  that 
Rubberflex's  claimed  errors  are  minor. 
Petitioner  contends  that  Rubberflex's 
purported  justification  for  such  errors, 
which  Rubberflex  claims  were  the  result 
of  year-end  accounting  adjustments,  are 
unsubstantiated,  and  unporsuasive. 
Petitioner  contends  that  any  year-end 
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adjustments  should  have  been  reported 
long  before  verification.  Petitioner 
emphasizes  that  even  minor  errors 
would  neverthele.ss  generate  an 
inaccurate  margin  calculation,  which 
would  place  the  U.S.  industry  at  a 
disadvantage,  given  that  extruded 
rubber  thread  is  a  commodity,  price- 
sensitive  product. 

Petitioner  emphasizes  that  Rubberflex 
did  not  submit  to  the  Department  a 
listing  of  errors  at  the  commencement  of 
verification,  nor  was  petitioner  served 
such  a  list,  as  required  by  the 
Department's  regulations.  Petitioner 
contends  that  Rubberflex's  claim  that 
the  Department  was  advised  at  the 
commencement  of  verification  regarding 
certain  errors  in  its  submission  is 
therefore  of  no  consequence. 

DOC  Position:  We  aisagree  with 
Rubberflex  that  the  Department  was  able 
to  verify  Rubberflex's  questionnaire 
response  and  tie  all  of  the  information 
provided  in  the  original  response  to  the 
trial  balance,  and  ultimately  to  the 
audited  financial  statements.  We  have 
addressed  this  issue  in  the  Facts 
Available  for  Rubberflex  section  of  this 
notice. 

Comments  Concerning  Other 
Respondents 

Comment  26:  CEP  versus  EP  Sales. 

The  petitioner  alleges  that  Heveafil's 
"back-to-back"  sales  are  CEP,  and  not 
EP  sales,  as  reported  in  the 
questionnaire  response.  The  petitioner 
argues  that  the  name  "back-to-back" 
sales  indicates  that  the  U.S.  subsidiary 
makes  the  sale  and  determines  the  price 
of  the  merchandise  in  the  United  States. 
Petitioner  also  notes  that  both  Heveafil's 
and  Filati's  April  22,  1996  questionnaire 
responses  indicate  that  the  company's 
per-unit  price  is  not  fixed  until  the  U.S. 
subsidiary  issues  the  invoice  to  the  U.S. 
customer.  (Heveafil's  response  at  page 
A-10  and  Filati's  response  at  page  A- 
13.) 

Petitioner  further  contends  that  the 
Department  has  found  that  sales  made 
under  circumstances  like  those  made  by 
Heveafil  and  Filati  are  CEP  sales. 
Petitioner  notes  that  in  Brake  Drums 
and  Brake  Rotors  from  the  PRC; 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination,  61  FR  53190. 
53194  (October  3,  1996),  the  Department 
stated  that  the  "responsibilities  of  the 
U.S.  affiliates  go  well  beyond  those  of  a 
processor  of  sales  related 
documentation"  or  a  "communication 
link"  and  therefore  designated  the  sales 
in  question  as  CEP  sales.  Petitioners 
note  that  io  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea;  Preliminary 


Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51882, 
51885  (October  4, 1996),  the  Department 
found  it  more  appropriate  to  determine 
that  sales  were  CEP  sales  where:  the 
U.S.  subsidiary  was  the  importer  of 
record  and  took  title  to  the  merchandise; 
the  U.S.  subsidiary  financed  the 
relevant  sales  transactions;  and  the  U.S. 
subsidiary  assumed  the  seller's  risk. 
Petitioner  argues  that  Heveafil's  and 
Filati's  sales  meet  these  criteria. 

Heveafil  and  Filati  contend  that  the 
Department  has  repeatedly  treated 
"back- to-back  sales"  as  EP  sales  in  the 
original  investigation  and  in  all  prior 
administrative  reviews.  They  note  that 
Commerce  verified  that  the 
characterization  of  the  sales  is  correct  in 
both  the  original  investigation  and  the 
first  review. 

Specifically,  respondents  argue  that 
back-to-back  sales  must  continue  to  be 
treated  as  export  price  sales,  in 
accordance  with  the  Department's 
practice  for  determining  "indirect" 
purchase  price/EP  sales  as  set  forth  in 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  18547 
(April  26, 1996).  Heveafil  and  Filati 
argue  that  because  petitioner  has  not 
submitted  any  new  factual  iAformation 
on  the  record  to  alter  prior  treatment  of 
these  sales,  respondents  contend  the 
Department  must  not  depart  from 
previous  determinations.  Accordingly, 
Heveafil  and  Filati  argue  that  back-to- 
back  sales  conform  to  the  Department's 
practice  in  the  following  ways:  (1)  sales 
were  made  prior  to  importation;  (2) 
subject  merchandise  was  not  introduced 
into  the  inventory  of  U.S.  affiliates;  (3) 
the  subsidiaries  selling  activities  are 
consistent  with  the  EP  classification; 
and  (4)  neither  subsidiary  is  engaged  in 
advanced  marketing  or  product 
development.  For  the  sales  made  prior 
to  important,  Filati  and  Heveafil  further 
note  that  date  of  sale  was  reported  as  the 
bill  of  lading  date,  which  occurred 
before  importation,  a  methodology 
argued  to  be  consistent  with  the 
Department's  past  determinations. 

DOC  Position:  We  agree  that 
Heveafil's  and  Filati's  "back-to-back" 
sales  are  properly  treated  as  EP  sales. 
With  respect  to  EP  sales,  section  772(a) 
of  the  Act  states  that:  "the  term  'export 
price'  means  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States."  Based  on  the 


Department's  practice,  we  examine 
several  criteria  for  determining  whether 
sales  made  prior  to  importation  through 
an  affiliated  sales  agent  to  an 
unaffiliated  customer  in  the  United 
States  are  EP  sales,  including:  (1) 
Whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unaffiliated  U.S.  customer;  (2)  whether 
the  sales  follow  customary  commercial 
channels  between  the  parties  involved; 
and  (3)  whether  the  function  of  the  U.S. 
selling  agent  is  limited  to  that  of  a 
"processor  of  sales-related 
documentation"  and  a  "communication 
link"  with  the  unrelated  U.S.  buyer. 
Where  all  criteria  are  met,  the 
Department  has  regarded  the  routine 
selling  functions  of  the  exporter  as 
"merely  having  been  relocated 
geographically  from  the  country  of 
exportation  to  the  United  States,"  and 
has  determined  the  sales  to  be  EP  sales. 
Where  all  conditions  are  not  met,  the 
Department  has  classified  the  sales  in 
question  as  CEP  sales.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  From  the  People's  Republic  of 
China,  62  FR  9171  (February  28,  1997). 
Based  on  our  analysis  of  the  selling 
activities  of  Filati's  and  Heveafil's  U.S. 
affiliates,  we  determine  that  EP  is 
appropriate.  The  customary  commercial 
channels  between  Heveafil  and  Filati 
their  respective  unaffiliated  customers 
are  that  Heveafil  and  Filati  ship  the  EP 
merchandise  directly  to  the  unaffiliated 
U.S.  customer  without  having  the 
merchandise  enter  into  the  inventory  of 
the  US.  subsidiary,  and  that  the  U.S. 
selling  agent  is  limited  to  that  of  a 
"processor  of  sales-related 
documentation"  and  a 
"communications  link"  with  the 
unrelated  U.S.  buyer.  Moreover  we 
disagree  with  petitioner's 
characterization  that  the  U.S.  affiliate 
sets  the  price  after  importation.  There 
has  been  no  record  evidence  submitted 
in  this  segment  of  the  proceeding  that 
would  cause  us  to  alter  our  treatment  of 
these  sales  as  EP  sales. 

Comment  27:  Indirect  Selling 
Expenses  and  Inventory  Carrying  Costs 
Incunvd  in  the  Home  market  for  U.S. 
Sales. 

Heveafil.  Filati  and  Rubfil  argue  that 
indirect  selling  expenses  and  inventory 
carrying  costs  incurred  in  the  home 
market  should  not  be  deducted  from 
CEP  under  section  772(d)  of  the  Act. 
They  note  that  the  Department 
articulated  a  standard  whereby  it 
deducts  selling  expenses  incurred  in  the 
home  market  from  CEP  only  if  they  are 
specifically  related  to  commercial 
activities  in  the  United  States.  (See 
Antifriction  Bearings  (Other  Than 
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Tapered  Roller  Beanngi,J  from  France, 
Germany,  Italy,  Japan,  Singapore,  and 
the  United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  62  FR  2081,  2124  (January  15. 
1997)  and  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Calcium  Aluminate  Flux  from 
Fmnce,  61  FR  40396.  40397  (August  2. 
1996). 

DOC  Position:  We  agree  with  Heveafil, 
Filati  and  Rubfil.  In  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  from  Fmnce,  Germany,  Italy, 
Japan,  Singapore,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  62  FR 
2081.  2124  (January  15,  1997)  states  that 
the  "statutory  definition  of  'constructed 
export  price"  contained  in  section  772(d) 
of  the  Act  indicates  clearly  that  were  are 
to  base  CEP  on  the  U.S.  resale  price  as 
adjusted  for  U.S.  selling  expenses  and 
proRt.  As  such,  the  CEP  reflects  a  price 
exclusive  of  all  selling  expenses  and 
profit  associated  with  economic 
activities  occurring  in  the  United 
States."  Our  analysis  of  Heveafil's, 
Filati's  and  RubfU's  responses  indicates 
that  the  indirect  selling  expenses  and 
inventory  carrying  costs  incurred  in  the 
home  market  were  not  specifically 
related  to  the  economic  operations  of 
the  U.S.  affiliate.  As  a  result,  indirect 
selling  expenses  and  inventory  carrying 
costs  incurred  in  the  home  market  were 
no  longer  included  in  the  CEP 
deduction.  Consequently,  we  have 
revised  our  calculations  to  include  in 
the  CEP  deduction  only  those  expenses 
specifically  related  to  the  economic 
operations  of  the  U.S.  affiliate. 

Comment  28:  U.S.  Packing  Expenses. 

Heveafil,  Rubfil  and  Filati  claim  that 
we  erroneously  deducted  U.S.  packing 
expenses  from  the  U.S.  price.  As  stated 
by  these  respondents,  the  Act  does  not 
provide  for  the  deduction  of  U.S. 
packing  expenses  from  either  EP  or  CEP. 

DOC  Position:  We  agree.  These 
calculations  were  made  in  error  and 
have  been  corrected. 

Comment  29:  Adjustments  for 
Countervailing  Duties  (CVDs)  Paid. 

Heveafil,  Filati  and  Rubfil  contend 
that  the  Department  must  increas^the 
U.S.  price  for  certain  countervailing 
duties  paid  on  imports  of  the  subject 
merchandise  pursuant  to  the  CVD  order. 
In  accordance  with  section  772(c)(1)(C) 
of  the  Act,  the  Department  should 
increase  U.S.  price  by  the  "amount  of 
any  countervailing  duty  imposed  on  the 
subject  merchandise  to  offset  an  export 
subsidy."  The  Department,  however, 
has  not  made  adjustments  nor  increased 
U.S.  price  for  export  subsidies  if  normal 
value  (NV)  has  h«en  based  on 
constructed  value.  Respondents  note 


that  the  Department  has  declined  to 
make  and  adjustments  when  normal 
value  is  based  on  constructed  value,  on 
the  grounds  that  any  benefit  conferred 
through  the  export  subsidy  is  reflected 
in  the  production  costs  as  well  as  in 
U.S.  price.  [See  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Extruded  Rubber  Thread  from 
Malaysia,  61  FR  54767  (October  22, 
1996). 

Respondents  also  assert  that  export 
subsidies,  specifically  income  tax 
holidays  and  income  tax  abatements,  are 
not  reflected  in  a  company's  production 
costs  and  must  be  included  in  an 
adjustment  to  U.S.  price.  They  note  that 
income  taxes  are  not  an  element  of  the 
cost  of  production.  Respopdents  note 
that  the  following  Malaysian  export 
subsidy  programs  found  in  the  second 
and  third  countervailing  duty  reviews, 
qualify  as  income  tax  holidays  or 
income  tax  abatements  and  thus,  should 
be  used  in  an  adjustment  to  U.S.  price: 
(1)  Pioneer  Status;  (2)  Abatement  of 
Income  Tax  based  on  Ratio  of  Export 
Sales  to  Total  Sales;  (3)  Abatement  of 
Five  Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Exports;  (4) 
Industrial  Building  Allowance;  and,  (5) 
Double  Deduction  for  Export  Promotion 
Expenses. 

DOC  Position:  We  agree  with 
respondents  that  the  programs:  (1) 
Pioneer  Status.  (2)  Abatement  of  Income 
Tax  Based  on  the  Ratio  of  Export  Sales 
to  Total  Sales.  (3)  Abatement  of  Five 
Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Exports,  (4) 
Industrial  Building  Allowance,  and  (5) 
Double  Deduction  for  Export  Promotion 
Expenses  have  been  found 
countervailable  and  classified  as  export 
subsidies  in  the  most  recently 
completed  countervailing  duty  review, 
Extruded  Rubber  Thread  from  Malaysia: 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  55272 
(October  25. 1996). 

Therefore,  in  accordance  with  section 
772(c)(1)(C)  of  the  Act.  we  increase  U.S. 
price  by  "the  amount  of  any 
countervailing  duty  imposed  on  the 
subject  merchandise  to  offset  an  export 
subsidy."  The  most  recently  completed 
CVD  review.  Extruded  Rubber  Thread 
from  Malaysia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  55272  (October  25,  1996). 
found  ad  valorem  net  subsidies  of 
0.23%  for  Heveafil;  0.19%  for 
Rubberflex;  1.39%  for  Filati;  and.  0.38% 
Rubfil  for  1994.  In  the  context  of  an 
administrative  review  (as  opposed  to  a 
less-than-fair  value  investigation),  these 
rates,  with  the  exception  of  Filati's,  are 
de  minimis  pursuant  to  the  language  of 
the  SAA.  at  page  939.  and  thus  will  not 


be  collected,  i.e.,  "imposed,  '  within  the 
meaning  of  section  772(c)(1)(C)  of  the 
Act.  As  a  result,  because  we  are 
comparing  Filati's  sales  to  the  United 
States  to  home  market  sales  or 
constructed  value  in  the  home  market 
for  this  review,  we  will  adjust  the  1994 
U.S.  prices  of  Filati  to  account  for  the 
net  export  subsidies  of  0.15%.  We  will 
also  make  adjustments  to  assessment 
and  deposit  rates  for  any  export 
subsidies  in  the  final  results  of  the  1995 
CVD  review,  which  has  not  been 
completed. 

Comment  30:  Import  Duties. 

Filati  claims  that  the  Department 
erred  in  not  making  an  adjustment  for 
TAXH,  which  represents  the  impact  of 
a  duty  imposed  on  imported  inputs 
used  to  produce  rubber  thread  which 
will  later  be  exported,  and  is  collected 
only  on  home  market  sales.  Filati  notes 
that  TAXH  is  not  collected  on  export 
sales.  It  claims  that  TAXH  is  included 
in  the  price  of  its  home  market  sales  and 
is  passed  on  to  its  Malaysian  customers, 
and,  therefore,  constitutes  an  indirect 
tax  imposed  directly  upon  the  foreign 
like  product  which  has  not  been 
collected  on  the  subject  merchandise. 
Therefore.  Filati  argues  that  TAXH  must 
be  deducted  from  normal  value  in 
accordance  with  section  773(a)(6)(B)(iii) 
of  the  Act.  Alternatively,  Filati  proposes 
that  the  Department  treat  TAXH  as  a 
difference  in  circumstances  of  sale,  and 
make  a  downward  adjustment  to  normal 
value,  in  accordance  with  section 
773(a)(6)(C)(iii)ofthe  Act. 

Rubfil  maintains  that  the  Department 
must  deduct  DUTYH  from  the  home 
market  price  in  the  calculation  of 
normal  value  since  it  claims,  for  the  first 
time  in  its  rebuttal  brief,  that  DUTYH  is 
the  same  3  percent  indirect  tax 
adjustment  reported  by  Filati.  although 
Rubfil  mistakenly  referred  to  it  as  TAXH 
in  the  narrative  portion  of  the  response. 

Petitioner  disputes  Filati's  and 
Rubfil's  arguments.  It  claims  that  Filati 
did  not  claim  that  the  home  market 
prices  it  reported  to  the  Department 
include  these  indirect  taxes.  Petitioner 
notes  that,  as  a  general  matter, 
respondents,  including  Rubfil.  usually 
report  home  market  prices  to  the 
Department  already  exclusive  of 
indirect  taxes.  As  a  result,  petitioner 
argues  that  TAXH  should  not  be  netted 
from  reported  home  market  sales. 

DOC  Position:  We  disagree  that  these 
expenses  represent  a  tax.  Both  Filati's 
and  Rubfil's  April  22,  1996 
questionnaire  response  identifies  the 
expense  reported  in  the  TAXH  or 
DUTYH  column  as  a  duty  on  imported 
merchandise.  It  is  imposed  when  the 
goods  are  sold  in  the  home  market,  and 
remains  uncollected  when  the  subject 
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merchandise  is  exported.  Consequently, 
contrary  to  the  respondents' 
characterization  of  the  expense,  the 
expenses  recorded  in  the  TAXH  or 
DUTYH  columns  represent  a  duty,  and 
not  a  tax.  Filati  and  Rubfil  explain  that 
they  include  the  amount  of  this  duty  in 
their  home  market  price  and  pass  it  on 
to  their  customers.  The  duty  is  neither 
added  to  nor  included  in  the  price  of  the 
export  gQods.  Because  this  duty  is  only 
collected  on  home  market  sales,  and  not 
on  export  sales,  we  have  determined  it 
to  be  an  uncollected  duty  within  the 
meaning  of  section  772(c)(1)(B)  of  the 
Act.  rather  than  an  uncollected  tax 
within  the  meaning  of  773(a)(6)(B)(iii)  of 
the  Act.  Consequently,  pursuant  to 
section  772(c)(2)(B)  of  the  Act.  we  have 
revised  our  calculations  by  adding  the 
amount  of  the  uncollected  duty  to  the 
U.S.  price. 

Comment  31:  Re-exports  of  Covered 
Merchandise. 

Filati  contends  that  it  is  the 
Department's  long-standing  policy, 
which  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
[The  Torrington  Company  v.  United 
States,  82  F.3d  1039  (Fed.  Cir.  1996)), 
not  to  calculate  or  collect  antidumping 
duties  on  subject  merchandise  that  is  re- 
exported without  any  sale  to 
unaffiliated  parties  in  the  United  States. 
Filati  contends  that  the  Department 
cannot  calculate  or  collect  antidumping 
duties  regarding  such  imports,  because 
in  the  absence  of  sales  in  the  United 
States,  there  is  no  basis  for  calculating 
United  States  price.  Thus,  Filati 
explains,  where  a  respondent  provides 
evidence  that  merchandise  has  been  re- 
exported, the  Department  has  modified 
its  assessment  methodology  formula  to 
account  for  the  re-exports.  Filati  argues 
that  it  provided  evidence  of  such  entries 
in  its  September  23,  1996  supplemental 
response  and  that  there  were  no 
computer  programming  instructions  in 
the  preliminary  results  of  review  to 
accommodate  such  re-exports.  Filati 
further  argues  that  the  Department 
should  structure  its  assessment 
instructions  along  the  lines  outlined  in 
the  Department's  proposed  regulations 
(by  dividing  the  total  duties  calculated 
for  the  period  of  review  (PUDD)  by  the 
entered  value  of  the  sales  during  the 
FOR,  and  directing  Customs  to  apply 
the  resulting  ad  valorem  rule  to  entries 
in  the  FOR)  as  modified  by  the  "per- 
unit"  mefthodology  used  in  the 
Department's  August  31,  1992 
memorandum  for  Richard  W.  Moreland, 
First  Administrative  Review  of  3.5  Inch 
Microdisks  and  Coated  Media  Thereof 
from  Japan  (Microdisks)  Decisions  Made 
with  Respect  to  Issuing  Assessment 
Instructions  for  all  Five  Japanese 


Companies  which  had  a  either  PP  and 
ESP  Sales  Transactions  of  3.5-Inch 
Microdisks  and  Coated  Media.  Filati 
argues  that  this  new  ad  valorem, 
assessment  rate  should  be  calculated  as 
follows:  FUDD/entered  value  of  sales* 
(value  of  entries-value  of  re-exports)/ 
value  of  entries. 

DOC  Position:  The  Department  agrees 
with  Filati  that  it  is  inappropriate  to 
calculate  or  assess  antidumping  duties 
on  covered  merchandise  that  is  re- 
exported from  the  United  States  before 
the  goods  are  sold  to  an  unaffiliated 
party  in  the  United  States.  An 
examination  of  the  facts  of  this  record 
indicates  that  all  of  the  merchandise 
was  entered  into  the  United  States 
commerce  for  consumption.  However,  at 
the  time  of  entry,  Filati  did  not  know 
whether  the  merchandise  would  be  sold 
in  the  United  States  or  Canada.  At  the 
end  of  the  review  period,  Filati  was 
aware  of  which  entries  were  sold  in  the 
United  States  and  which  were  re- 
exported without  a  sale  to  an 
unaffiliated  party  in  the  United  States. 
It  reported  U.S.  sales  to  the  Department 
in  its  questionnaire  response,  and  the 
re-exports  to  Canada  in  its  supplemental 
response. 

Section  731  of  the  Act  provides  that 
once  merchandise  is  subject  to  an 
antidumping  order  "then  there  shall  be 
imposed  upon  such  merchandise  an 
antidumping  duty  *   *   *  in  an  amount 
equal  to  the  amount  by  which  the 
normal  value  exceeds  the  export  price 
(or  the  constructed  export  price)  for  the 
merchandise."  Section  751(a)(2)  of  the 
Act  provides  that,  in  computing  the 
amount  of  the  antidumping  duty,  the 
Department  "shall  determine"  (1)  the 
normal  value  and  export  price  (or 
constructed  export  price)  of  each  entry 
of  the  subject  merchandise,  and  (2)  the 
dumping  margin  for  each  entry.  Thus, 
sections  731  and  751(a)(2)  of  the  Act 
call  for  the  Department  to  determine  the 
United  States  price  (either  the  export 
price  or  Ihe  constructed  export  price).  In 
the  instant  case,  because  there  is  no  sale 
to  an  unaffiliated  party  in  the  United 
States,  despite  the  fact  that  the  goods 
have  entered  into  the  U.S.  customs 
territory,  there  is  no  means  by  which  the 
Department  can  calculate  a  United 
States  price  with  respect  to  these 
particular  imports.  See  The  Torrington 
Company  v.  United  States,  82  F.3d 
1039, 1044-1047  (Fed.  Cir.  1996) 
("Torrington")  (held  that  the  re- 
exported goods  do  not  enter  into  the 
calculation  of  the  total  antidumping 
duties  owed  by  the  respondent). 

Further  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  held  in  Torrington 
that  under  these  circumstances  the 
Department  acts  lawfully  when  it  does 


not  assess  antidumping  duties  on  the 
covered  merchandise.  See  Torrington, 
82  F.3d  at  1040.  The  holding  in 
Torrington  sanctions  the  Department's 
longstanding  practice  in  the  regard.  See, 
e.g..  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
in  Part  of  Antidumping  Duty  Order: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.,  58  FR 
39729,  39784  (July  26,  1993) 
(Department's  position  was  that  where 
the  bearings  that  entered  the  customs 
territory  of  the  United  States  were  re- 
exported prior  to  sale  to  an  unrelated 
customer  in  the  United  States,  there  is 
no  assessment  of  antidumping  duties  on 
those  entries).  Finally,  the  Torrington 
Court  held  that,  in  upholding  the 
Department's  practice  not  to  calculate  a 
United  States  price  or  assess  with 
respect  to  entries  that  are  later  re- 
exported from  the  United  States  without 
a  sale  here  to  an  unaffiliated  party,  this 
practice  does  not  conflict  with  the  U.S. 
duty  drawljack  laws.  Torrington,  82 
F.3d  at  1045. 

Comment  32:  Currency  Conversion 
Error. 

Filati  argues  that  the  Department 
erroneously  failed  to  convert  its 
inventory  carrying  costs  into  U.S. 
dollars. 

DOC  Position:  We  agree  and  have 
corrected  the  error. 

Comment  33:  The  Difference  in 
Physical  Characteristics  of  Merchandise 
(DIFMER)  Calculation. 

Heveafil  contends  that  the 
Department  incorrectly  subtracted  the 
DIFMER  adjustment  from  home  market 
prices  since  it  calculated  the  DIFMER 
adjustment  as  the  U.S.  cost  of 
manufacture  (VCOMU)  minus  the  home- 
market  variable  cost  of  manufacture 
(VCOMH).  In  this  situation,  the 
Department  should  add  the  DIFMER  to 
the  normal  value  (NV). 

DOC  Position:  We  agree  that,  pursuant 
to  section  773(6)(c)(ii)  of  the  Act,  it  is 
appropriate  to  add  the  DIFMER  to  NV 
when  the  DIFMER  is  calculated  as 
VCOMU  minus  VCOMH.  However,  our 
standard  program  was  written  to 
subtract  it  from  normal  value.  Therefore, 
to  keep  Heveafil 's  program  in 
conformity  with  the  Department's 
standard  computer  program,  we 
recalculated  DIFMER  as  VCOMH  minus 
VCOMU,  then  subtracted  it  from  NV. 
This  equation  is  identical  to  the  remedy 
proposed  by  Heveafil. 

Comment  34:  The  Calculation  of  the 
Average  Actual  Profit  for  Constructed 
Value. 

Petitioner  contends  the  Department 
erroneously  used  Heveafil's,  Filati's  and 
Rubfil's  average  actual  profit  on  both 
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profltable  and  unprofitable  sales  for  the 
profit  figure  in  the  constructed  value 
calculation.  Petitioner  argues  that  only 
profit  on  profitable  sales  is  used  in  the 
calculation. 

Respondents  dispute  petitioner's 
contention,  arguing  that  the  Department 
calculates  constructed  value  profit 
without  excluding  below-cost  sales.  In 
support  of  its  argument,  respondents 
rely  on  Federal-Mogul  Corp.  v.  United 
States.  918  F.  Supp.  386,  403  (CIT  1996) 
and  Tonington  Co.  v.  United  States,  881 
F.  Supp.  622,  633  (CIT  1995).  as  well  as 
a  number  of  results  of  reviews  of 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
thereof. 

DOC  Position:  We  agree  with 
petitioner.  Section  773(e)(2)(A)  of  the 
Act  states  that  the  constructed  value  of 
the  imported  merchandise  shall  be  the 
"actual  amounts  incurred  and  realized 
by  the  specific  exporter  or  producer 
being  examined  in  the  investigation  or 
review  for  selling,  general,  and 
administrative  expenses,  and  for  profits, 
in  connection  with  the  production  and 
sale  of  a  foreign  like  product,  in  the 
ordineiry  course  of  trade,  for 
consumption  in  the  foreign  country." 
Section  771(15)(A)  of  the  Act  specifies 
that  the  Department  shall  consider  the 
sales  disregarded  under  section 
773(b)(1)  of  the  Act  to  be  outside  the 
ordinary  course  of  trade.  See  also  SAA, 
at  839.  Therefore,  we  have  changed  our 
calculations  to  include  only  the  profit 
&om  sales  not  disregarded  under  section 
773(b)  of  the  Act. 

Respondents  cite  a  number  of 
instances  where  the  Department  and  the 
courts  have  included  sales  below  cost  in 
the  calculation  of  profit  for  constructed 
value.  We  not  that  all  of  the  cases  cited 
by  respondents  pertain  to  the 
calculation  methodology  spelled  out  in 
the  old  law,  and  have  been  superseded 
by  the  new  law,  which  establishes  new 
methods  of  calculating  profit  for  CV.  See 
SAA,  at  839 

Comment  35:  The  Use  of  Color  as  a 
Model  N4atch  Criterion. 

Petitioner  argues  that  color  should  be 
excluded  as  a  matching  criterion. 
Petitioner  cites  Melamine  Institutional 
Dinnerware  from  Taiwan:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (Melamine).  62  FR  1726,  at 
1773  (January  13.  1997),  in  which  the 
Department  stated  that  "[cjolor  is  not  a 
matching  criteria  in  this  investigation; 
thus,  it  is  inappropriate  to  treat  these 
products,  if  otherwise  identical,  as 
identical  for  purposes  of  model 
matching." 

According  to  respondents,  color 
should  not  be  excluded  as  a  matching 
criteria.  Since  color  was  used  in  the 


original  investigation  and  subsequent 
reviews,  the  Department  must  apply  the 
same  matching  criteria  in  this  period  of 
review. 

DOC  Position:  We  agree  with 
respondents  that  color  is  an  appropriate 
model  matching-criterion  in  this  case. 
The  Department  has  consistently  used 
color  as  a  product  matching  criteria  in 
the  investigation  and  reviews  of  the  AD 
order.  As  we  stated  in  our  response  to 
Comment  3  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Extruded  Rubber  Thread  from  Malaysia, 
57  FR  38465.  38468  (August  25,  1992) 
"because  color  can  materially  affect  cost 
and  be  important  to  the  customer  and 
the  use  of  the  product,  the  Department 
determined  at  an  early  stage  of  this 
investigation  that  color  should  be 
included  among  the  several  product 
matching  criteria."  See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Extruded  Rubber  Thread 
from  Malaysia.  57  FR  38465  (August  25. 
1992).  At  this  time,  petitioner  supported 
this  decision  and  has  since  not  offered 
any  substantive  reasons  for  changing  the 
matching  criteria.  Moreover,  color  is  a 
characteristic  fully  in  accordance  with 
the  matching  criteria  as  outlined  in  the 
January  26.  1994  memorandum  to  the 
file,  entitled  Changing  the  Department's 
Questionnaire  Order  of  the  Product 
Concordance.  Petitioner  did  not 
comment  on  this  memo  which  ranked 
color  as  third  in  the  level  of  importance 
for  the  product  matching  criteria.  With 
respect  to  Melamine,  this  determination 
covers  a  product  with  different  physical 
characteristics,  different  uses  and 
different  expectations  by  the  ultimate 
purchasers  and,  therefore,  is  irrelevant 
to  this  instant  case. 

Comment  36:  The  Erroneous 
Deduction  of  CEP  Profit  from  U.S.  Sales. 

Heveafil  argues  that  the  Department 
incorrectly  deducted  CEP  profit  from 
certain  CEP  sales,  despite  the  fact  that 
CEP  profit  calculated  by  Commerce  was 
negative.  Heveafil  suggests  that  we  refer 
to  observations  one  and  two  in  the  hard- 
copy  of  the  results  of  the  Department's 
preliminary  margin  program.  Heveafil 
suggests  that  the  Department  revised  the 
calculation  of  net  CEP  sales  prices  in  the 
final  results  of  review  to  ensure  that 
CEP  profit  is  not  subtracted  where  none 
exists. 

DOC  Position:  We  have  examined  the 
hard  copy  of  the  results  of  review  for  the 
1994-1995  margin  calculation  program. 
None  of  the  sales  include  CEP  profit  of 
less  than  zero.  Therefore,  we  have  made 
no  change  to  our  calculations. 

Comment  37:  Heveafil's  Reported  Cost 
Figures. 

Petitioner  notes  that  Heveafil  reported 
more  than  one  cost  figure  for  a  number 


of  products  without  providing  any 
explanation  for  the  provision  of  more 
than  one  weighted-average  cost.  In 
addition,  petitioner  also  notes  that  in  its 
preliminary  results  of  review,  the 
Department  erred  in  using  the  average  of 
these  cost  figures  to  calculate  the  cost  of 
production  for  Heveafil.  Petitioner 
argues  that  by  using  this  average  cost, 
rather  than  the  highest  available  cost. 
Heveafil  benefits  from  the  unexplained 
ambiguity  in  the  response. 

ZXXT  Position:  We  agree.  Heveafil 
reported  more  than  one  per-unit  cost  of 
production  for  certain  products. 
However,  in  this  case,  there  is  no 
evidence  on  the  record  to  suggest  that 
the  highest  reported  cost  is  appropriate. 
Consequently,  we  determined  the 
simple  average  value  of  each  of  the 
underlying  components  of  the  COP: 
material,  labor,  variable  overhead,  fixed 
overhead,  indirect  selling  expenses, 
general  and  administrative  expenses, 
net  interest  expense  and  home  market 
packing.  We  then  added  the  revised 
values  for  these  expenses  to  obtain  the 
average  COP  of  each  of  the  reported 
models  as  we  did  in  the  preliminary 
results  of  review. 

Comment  38:  Rebates  in  Calculation 
of  a  Home  Market  Price  for  comparison 
to  COP. 

Petitioner  asserts  that  the  Department 
failed  to  deduct  Heveafil's  rebates  for 
home  market  prices  prior  to  conducting 
the  sales  below  cost  test. 

DOC  Position:  As  indicated  on  line 
2821  of  the  home  market  sales  program 
issued  in  the  preliminary  results  of 
review,  we  have  taken  rebates  and 
discounts  into  account  in  our 
determination  of  the  appropriate  home 
market  price  to  be  compared  with  the 
cost  of  production  in  our  cost  test. 
Therefore,  we  have  made  no  change  to 
our  calculation. 

Comment  39:  Marine  Insurance. 

Petitioner  asserts  that  Rubfil  did  not 
explain  how  it  calculated  its  reported 
cost  of  marine  insurance.  Accordingly, 
it  cannot  be  determined  if  marine 
insurance  was  correctly  calculated. 
Petitioner  therefore  contends  that  the 
Department  should  use,  as  the  facts 
available,  the  highest  unit  U.S.  marine 
insurance  cost  to  all  U.S.  sales  by 
Rubfil. 

Rubfil  responds  that  in  its  April  22. 
1996  response,  it  explained  that  marine 
insurance  was  paid  according  to  the 
terms  of  a  global  insurance  policy  that 
covers  all  risks  associated  with  the 
shipment  of  merchandise  from  Rubfil's 
factory  to  its  customers  throughout  the 
world.  Rubfil  provided  a  copy  of  the 
insurance  agreement  in  exhibit  C-1, 
which  did  not  explicitly  spell  out  the 
per-shipment  terms  of  the  policy.  Rubfil 
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notes  mat  tne  Department  did  not 
request  further  information  in  its 
supplemental  questionnaire.  It  argues 
that  this  policy  has  been  in  effect  since 
1990  and  was  spelled  out  in  the 
narrative  of  the  questionnaire  response 
and  was  in  effect  during  the  1994-1995 
review.  Therefore,  Rubfll  argues  that  the 
Department  should  not  change  its 
calculations. 

DOC  Position:  In  the  December  19, 
1996,  Preliminary  Results  Analysis 
Memorandum  for  Rubfil,  the 
Department  noted  that  Rubfil  did  not 
fully  explain  its  calculations  for  marine 
insurance.  However,  we  used  the 
information  provided  in  the 
questionnaire  response  to  calculate  our 
margins.  We  did  not  request  Rubfil  to 
submit  further  information,  and  there  is 
no  basis  for  making  adverse  inferences 
as  suggested  by  petitioner.  Therefore, 
we  have  not  changed  our  calculations  in 
this  regard. 

Final  Resolts  of  Review 

As  a  result  of  comments  received  we 
have  revised  our  preliminary  results  and 
determine  that  the  following  margins 
exist  for  the  period  October  1, 1994, 
through  September  30,  1995: 


Manufacturer/exporter 


Heveafil  Sdn.  Bhd 

Rubbertlex  Sdn.  Bhd  '. 

Rubfil  Sdn.  Bhd 

Filati  Lastex  Elastofibre  (Malaysia) 


Percent 
margin 


7.88 
20.38 
54.31 

8.11 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  extruded 
rubber  thread  from  Malaysia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  for  those  firms  as  stated  above 
(except  that  for  Filati  the  cash  deposit 
rate  will  be  reduced  by  0.15  percent,  the 
current  cash  deposit  rate  attributable  to 
export  subsidies);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 


the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  15.16 
percent,  the  all  others  rate  established  in 
the  LTFV  investigations. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
771(i)  of  the  Act  (19  U.S.C.  1677f(i))  and 
19  CFR  353.22. 

Dated:  June  9, 1997. 
Robert  S.  LftRuau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-16046  Filed  6-19-97;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

(A-670-831) 

Fresh  Garlic  From  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Imjxjrt  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  requests  by  the 
petitioner,  the  Fresh  Garlic  Producers 
Association  and  its  individual  members, 
and  an  importer,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China. 
The  period  of  review  is  November  1, 

1995,  through  October  31,  1996. 
Petitioner  requested  a  review  of  eight 
exporters.  Haitai  America,  Inc.,  a  U.S. 
importer,  requested  a  review  of  sales  of 
its  exporter/producer  Rizhao  Hanxi 
Fisheries  &  Comprehensive 
Development  Co.,  Ltd.  Because  we  have 
determined  that  one  named  respondent 
has  failed  to  submit  a  complete  response 
to  our  questionnaire  and  the  remaining 
named  respondents  failed  to  respond  at 
all  to  our  questionnaires,  we  have 
preliminarily  determined  to  use  facts 
otherwise  available  for  cash  deposit  and 
assessment  purposes  for  all  producers/ 
exporters  of  the  subject  merchandise. 

Interested  parties  are  invited  to 
conunent  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  June  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Thomas  0.  Barlow, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

On  November  4,  1996.  the  Department 
published  in  the  Federal  Register  (61 
FR  56663)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  (59  FR 
59209,  November  16.  1994)  on  fresh 
garlic  from  the  PRC.  On  November  27, 

1996,  petitioner  requested  an 
administrative  review  of  eight 
producers/exporters  of  this  merchandise 
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to  tiie  United  States.  On  December  2, 
1996,  Haitai  America,  a  U.S.  importer  of 
the  merchandise,  requested  a  review  of 
its  exporter/producer.  Rizhao  Hanxi 
Fisheries  &  Comprehensive 
Development  Co.,  Ltd.  (Rizhao).  We 
published  a  notice  of  initiation  of  this 
review  on  Decemt)er  16,  1996  (61  PR 
66017),  and  on  January  17,  1997.  we 
sent  questionnaires  to  the  Embassy  of 
the  PRC.  the  Ministry  of  Foreign  Trade 
and  Economic  Cooperation  (MOFTEC) 
and  the  nine  respondent  firms  named  in 
the  initiation  notice. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  all  grades  of  garlic,  whole  or 
separated  into  constituent  cloves, 
whether  or  not  peeled,  fresh,  chilled, 
frozen,  provisionally  preserved,  or 
packed  in  water  or  other  neutral 
substance,  but  not  prepared  or 
preserved  by  the  addition  of  other 
ingredients  or  heat  processing.  The 
differences  between  grades  are  based  on 
color,  size,  sheathing  and  level  of  decay. 

The  scope  of  this  order  does  not 
include:  (a)  Garlic  that  has  been 
mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currently  classifiable  under  subheadings 
0703.20.0000,  0710.80.7060, 
0710.80.9750,  0711.90.6000.  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

In  order  to  be  excluded  bom  the 
antidumping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non- fresh  use  or  (2) 
specially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect. 

Use  of  Facts  Otherwise  Available 

On  January  17,  1997,  we  sent 
questionnaires  to  the  Embassy  of  the 
PRC,  MOFTEC  and  the  nine  respondent 
firms  named  in  the  initiation  notice.  We 
did  not  receive  a  response  from  either 
the  PRC  embassy  or  MOFTEC.  OiUy  one 
respondent,  Rizhao,  has  responded  to 
any  part  of  our  antidumping 
questionnaire.  However,  Rizhao  did  not 


provide  factors-of-production  data  and 
therefore  has  not  provided  a  response 
with  sufficient  information  to  enable  us 
to  proceed  with  our  dumping  analysis. 
We  also  do  not  have  any  information  on 
the  record  with  regard  to  the  other  eight 
named  respondents.  Therefore,  we  must 
rely  on  facts  otherwise  available  in 
accordance  with  section  776(a)  of  the 
Act  for  these  preliminary  results  of 
review. 

Because  necessary  information  is  not 
available  on  the  record  with  regard  to 
sales  by  the  named  respondent  firms,  as 
a  result  of  their  withholding  the 
requested  information,  we  are 
preliminarily  determining  to  apply 
antidumping  duties  based  on  facts 
otherwise  available  pursuant  to  section 
776(a)  of  the  Act.  In  addition,  the 
Department  finds  that,  in  not 
responding  completely  or  at  all  to  our 
antidumping  questionnaire,  the  firms 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability  to  comply  with 
requests  for  information  from  the 
Department. 

Where  the  Department  must  resort  to 
the  facts  otherwise  available,  section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  an  inference  adverse 
to  the  interests  of  that  respondent  in 
choosing  facts  available.  Section  776(b) 
of  the  Act  also  authorizes  the 
Department  to  use,  as  adverse  facts 
available,  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  the  petition 
and  prior  segments  of  the  proceeding 
constitutes  secondary  information, 
section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value. 

In  this  case,  we  are  using  as  facts 
available  the  PRC-wide  rate  determined 
for  companies  involved  in  the  less-than- 
fair-value  investigation  (376.67  percent). 
Although  that  rate  constitutes  secondary 
information,  the  information  has  already 
been  corroborated  in  a  prior  review.  See 
Final  Results  of  Administrative  Review: 
Fresh  Garlic  from  the  People's  Republic 
of  China,  61  FR  68229  (December  27; 
1996).  There  is  no  evidence  that  would 
warrant  revisiting  that  issue  in  this 
review.  Moreover,  we  have 
preliminarily  determined  that  the  non- 
responsive  companies  do  not  merit 
separate  rates.  See,  e.g..  Natural  Bristle 


Paint  Brushes  and  Brush  Heads  From 
the  People's  Republicof  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
57390  (November  6,  1996).  Although 
Rizhao  answered  the  separate-rates  and 
sales  portions  of  the  questionnaire,  it 
failed  to  provide  factors  of  production 
data  and  therefore  we  do  not  have 
sufficient  data.  Accordingly,  Rizhao  will 
receive  the  PRC-wide  rate  of  376.67 
percent. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
376.67  percent  exists  for  all  producers/ 
exporters  of  the  subject  merchandise  for 
the  period  November  1,  1995,  through 
October  31,  1996. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  issue  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

The  Department  will  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  fresh  garlic 
iwm  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(2)(c)  oitiie  Act:  for 
all  PRC  exporters  and  for  all  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  PRC-wide  rate  established  in  the 
final  results  of  this  review. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
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prior  to  liquidation  of  the  relevjuit 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Robert  S.  LaRusM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  June  16, 1997. 

[FR  Doc.  97-16247  Filed  6-19-97;  8:45  am] 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-826] 

Pure  Magnesium  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  New  Shipper 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Co.-nmerce 
EFFECTIVE  DATE:  June  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  Kelly  or  Ellen  Grebasch,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
3773,  respectively. 


Summai^l 

The  Department  of  Commerce  (the 
Department)  is  extending  the  time  limit 
for  the  preliminary  results  of  the  new 
shipper  review  of  the  antidumping  duty 
order  on  pure  magnesium  from  the 
People's  Republic  of  China.  The  period 
of  review  is  May  1,  1996,  through 
October  31,  1996.  This  extension  is 
made  pursuant  to  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (hereinafter,    the  Act"). 

Postponement 

On  December  20,  1996.  the 
Department  initiated  this  new  shipper 
review  of  the  antidumping  duty  order 
on  pure  magnesium  from  the  People's 
Republic  of  China  (61  FR  69067).  The 
current  deadline  for  the  preliminary 
results  is  June  18. 1997  Under  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  a  new 
shipper  review  if  it  determines  that  the 


case  is  extraordinarily  complicated.  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  new  shipper 
review  of  pure  magnesium  from  the 
People's  Republic  of  China  within  this 
time  limit  due  to  the  complex  nature  of 
certain  issues  in  this  review  which 
require  further  investigation.  Among 
these  issues  is  the  ongoing  verification 
of  a  reportedly  canceled  sale  and  a  first 
time  separate  rates  determination. 

In  accordance  with  section 
751(a)(2)(B)(iv)  of  the  Act.  the 
Department  will  extend  the  time  for 
completion  for  the  preliminary  results 
of  this  new  shipper  review  to  October 
16,  1997.  Accordingly,  we  will  issue  the 
final  results  within  90  days  after  notice 
of  the  preliminary  results  is  published 
in  the  Federal  Register. 

Jeffrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

Dated:  June  12, 1997. 

[FR  Doc.  97-16245  Filed  5-19-97;  8:45  am) 

aiLUNO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Arizona;  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

Pursuant  to  section  240  of  the  Trade 
and  Tariff  Act  of  1984  as  amended  by 
Pub.  L.  104-295,  which  pertains  solely 
to  the  application  described  below,  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Applicant:  University  of  Arizona, 
Steward  Observatory,  933  N.  Cherry 
Avenue,  Tucson,  AZ  85721.  Instrument: 
Submillimeter  Bolometer,  Receivers, 
Acoustical  Optical  Spectrometer, 
Spectrometers  and  other  custom 
equipment  to  support  a  submillimeter 
telescope.  Manufacturer:  Max  Planck 
Institute,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  investigate 
planetary  atmospheres,  comets, 
protostellar  nebulae,  planetary  nebulae, 
molecular  clouds  and  cores,  galaxies 
and  quasars  using  a  battery  of 
experiments  to  determine  physical. 


chemical,  and  kinematic  structure  and 
the  time  revolution  of  these  properties. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-16246  Filed  6-19-97;  8:45  am] 
BILLING  CODE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  061197B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

July  14-16,  1997. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Hawk's  Cay  Resort  and  Marina, 

Mile  Marker  61,  Marathon  (Duck  Key), 

FL;  telephone:  305-743-7000. 

Cour.ril  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPt.EMENTARY  INFORMATION: 

Council 

fuly  16 

8:30  a.m. — Convene. 

8:45  a.m.  -  9:00  o.m.— Hear 
presentation  on  Live  Rock  Issues. 

9:00  a.m.  -  n.-JO  a.m.— Discuss 
Options  Paper  for  Mackerel  Amendment 
9. 

1:00  p.m.  -  4:30  p.m.— Discuss  Draft 
Options  Paper  for  Reef  Fish  Amendment 
16. 

4:30  p.m.  -  5:00  p.m. — Receive  a 
report  of  the  Personnel  Committee. 

July  1 7  8:30  a.m.  -  8:45  a.m.— Receive 
a  report  of  the  Habitat  Protection 
Management  Committee. 

8:45  a.m.  -  9:00  a.m. — Receive  a 
report  of  the  Budget  Committee. 

9:00  a.m.  -  9:15  a.m. — Receive  a 
report  of  the  Shrimp  Management 
Committee. 

9:15  a.m  -  9:30  a.m.-Receive  a  report 
of  the  Stone  Crab  Management 
Committee. 

9:30  a.m.  -  10:00  o.m— Receive  a 
report  of  the  Migratory  Species 
Management  Committee. 


33604 


Federal  Register  /  Vol.  62.  No.  119  /  Friday,  June  20,  1997  /  Notices 


iOi)0  a.m.  -  10:15  a.m. — Receive  a 
report  of  the  Administrative  Policy 
Committee. 

10:15  a.m.  -  10:30  a.m. — Receive  a 
report  of  the  Law  Enforcement 
Committee. 

10:30  a.m.  - 10:45  a.m. — Receive  a 
report  on  the  Council  Chairmen's 
Meeting. 

10:45  a.m.  -  11:00  a.m. — Receive  a 
report  of  the  South  Atlantic  Fishery 
Management  Council  Liaison.  n.OO 
a.m.  -  11:15  a.m. — Receive  Enforcement 
Reports. 

11:15  a.m.  -11:45  a.m. —  Receive 
Director's  Reports. 

11:45  a.m.  -  12:00  noon — Other 
business  to  be  discussed. 

Committem 

/uly  14 

9:00  a.m.  -  11:00  a.m. — Convene  the 
Law  Enforcement  Committee  to  review 
the  U.S.  Coast  Guard  Fisheries 
Enforcement  Study. 

IIM)  a.m.  -  12:00  noon — Convene  the 
Stone  Crab  Management  Committee  to 
review  the  recommendations  of  the 
Stone  Crab  Advisory  Panel  (AP)  on  the 
structure  of  a  license  limitation  system. 

1:00  p.m.  -  2:00  p.m. — Convene  the 
Habitat  Protection  Committee  to  review 
actions  necessary  to  proceed  with  an 
amendment  on  Essential  Fish  Habitat 
(EFH). 

2:00  p.m.  -  5:30  p.m. — Convene  the 
Mackerel  Management  Committee  to 
review  an  options  paper  for  a  future 
amendment  to  the  fishery  management 
plan  which  includes  limited  access 
alternatives  for  the  commercial  lung 
mackerel  ftshery. 

July  15 

8:00  a.m.  -  9:00  a.m. — Convene  the 
Budget  Committee  to  review  the 
proposed  CY  1998  Council  budget  and 
a  contractual  agreement  with  the  Gulf 
States  Marine  Fisheries  Commission  on 
EFH. 

9i)0  a.m.  -  10:00  a.m. — Convene  the 
Migratory  Species  Management 
Committee  to  review  the  consultation 
process  with  NMFS  on  management  of 
the  Atlantic  highly  migratory  species 
and  uses  of  APs  and  Scientific  and 
Statistical  Committees  in  that  process. 

lOiX)  a.m.  -  12:00  noon — Convene  the 
Reef  Fish  Management  Committee  to 
review  a  preliminary  listing  of 
management  alternatives  that  will  be 
included  in  a  scoping  options  paper  for 
the  fishery,  including  limited  access  for 
the  conmiercial  fishery. 

1 :00  p.m.  -  2:00  p.m. — Convene  the 
Shridip  Management  Committee  to 
review  reports  by  NMFS  on  the  status  of 
stocks  under  the  overfishing  definitions 


and  on  the  Tortugas  fishery  for  pink 
shrimp. 

2:00  p.m.  -  3:00  p.m. — Convene  the 
Administrative  Policy  Committee  to 
review  lists  of  fishing  gear  used  in  the 
Gulf  fisheries  which  will  be  submitted 
to  NMFS  in  compliance  wlLh  the 
Sustainable  Fisheries  Act. 

3:00  p.m.  -  5:30  p.m. — Convene  the 
Personnel  Committee  to  review  staff 
policies  and  employment  practices. 

Special  Acconmiodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  AOOMESSES)  by  July  7. 1997. 

Dated:  June  13. 1997. 

Bruce  C  Mvrabead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

|FR  Doc.  97-16205  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 


p.D.  061197A] 

Marine  Mammals: 
(P598) 


Pemiit  No.  987 


AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  No.  987  submitted  by 
Dr.  Jim  Darling,  P.O.  Box  384,  Tofino. 
British  Columbia,  Canada  VOR  2ZO,  has 
been  granted. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Suite  13130.  Silver  Spring, 

MD  20910  (301/713-2289); 

Regional  Administrator,  Alaska 
Region,  NMFS.  P.O.  Box  21668.  Juneau. 
AK  99802-1668  (907/586-7221);  and 

Protected  Species  Program  Manager, 
Pacific  Area  Office,  NMFS,  2570  Dole 
Street,  Room  106,  Honolulu,  Hi  96822- 
2396  (808/973-2987). 

SUPPLEMENTARY  INFORMATION:  On  April 
30.  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  23435)  that  an 
amendment  of  permit  No.  987,  issued 


March  1,  1996  (61  FR  9438),  had  been 
requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  provisions  of  §§  216.33(d)  and 
(e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  and  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Permit  No.  987  authorizes  the  permit 
holder  to  take  (i.e.,  harass)  up  to  200 
humpback  whales  (Megaptera 
novaeangliae)  in  the  course  of 
behavioral  and  photo-identification 
studies  and  biopsy  sampling,  in  the 
waters  around  the  main  Hawaiian 
Islands  over  a  2-year  period.  The  permit 
has  been  amended  to  authorize:  the 
observation  of  up  to  200  humpback 
whales  annually  in  Hawaii  and  Alaska 
waters  by  the  use  of  remote  cameras  to 
(1)  observe  the  activities  of  individual 
whales,  and  (2)  to  determine  if  images 
can  be  obtained  that  will  allow  the 
length  measurement  of  specific  whales; 
and  the  observation  of  up  to  1000 
humpback  whales  annually  in  Hawaii 
and  Alaska  waters  through  fixed  wing 
and  helicopter  flights  to  measure  the 
length  of  whales  through 
photogrammetry  for  the  purpose  of  age 
estimation  and  to  observe  (video/film) 
behavior  patterns. 

We  believe  that  this  amended  Permit: 
(l)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species,  which  is  the 
subject  of  the  request;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  We  do  not  anticipate  any  adverse 
impacts  to  the  affected  population  or  the 
ecosystem  as  a  result  of  the  activities  for 
which  approval  would  be  granted. 

Dated;  )une  13. 1997. 
Ann  D.  Terbuak, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-16204  Filed  6-19-97;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 


Sunshine  Act  (Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 
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TIME  AND  DATE:  2:00  p.m.,  Monaay.  juiy 
28.  1997. 

PLACE:  1155  2l8t  St..  NW..  Washington. 
DC  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-16415  Filed  6-18-97;  8:45  ami 

BILUNG  CODE  6361-01-11 


COMMOTTY  FUTURES  TRADING 
COMM  J5  ON 

Sunshirki  A^.  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday,  July 
21,  1997. 

PLACE:  1155  21st  St.  NW.,  Washington, 
EX],  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  97-16416  Filed  6-18-97;  3:58  pm) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday.  July 
14, 1997^  j 

PLACE:  1155  21st  St.,  N.W..  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Web,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  97-16417  Filed  6-18-97;  3:58  pml 

BILLMO  COOC  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday.  July 
7, 1997. 

PLACE:  1155  21st  St..  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-16418  Filed  6-18-97;  3:58  pm) 

BILLING  COOE  6361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
25,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  WeU>, 

Secretary  of  the  Commission. 

(FR  Doc.  97-16419  Filed  6-18-97;  3:58  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading  ^ 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday.  July 

18.  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-41&-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-16420  Filed  &-18-97;  3:58  pm) 

BILLING  COOE  •361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
11,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 
•  D.C,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-16421  Filed  6-18-97;  3:58  pm) 

BILUNG  COOE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
2,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Fl:  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-16422  Filed  6-18-97;  3:58  pm) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0002] 

Proposed  Collection;  Comment 
Request  Entitled  Solicitation  (Mailing 
List  Application  (SF  129) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0002). 
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SUMMARY;  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Solicitation  Mailing  List 
Application  (SF  129).  This  OMB 
clearance  currendy  expires  on  October 
31.  1997. 

DATES:  Comment  Due:  August  19. 1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW, 
Room  4037,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0002 
in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Standard  Form  129,  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  agencies  as  an  application  form 
for  prospective  contractors  to  provide 
information  needed  to  establish  and 
maintain  a  list  of  firms  interested  in 
selling  to  the  Government.  The 
information  is  used  to  establish  lists  of 
Rrms  to  be  solicited  when  the  products 
or  services  they  provide  are  needed  by 
the  Government. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .58  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
243.000:  responses  per  respondent,  4: 
total  annual  responses,  972,000; 
preparation  hours  per  response.  .58:  and 
total  response  burden  hours.  563,760. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (MVRS),  Room  4037. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0002,  Solicitation  Mailing  List 
Application  (SF  129),  in  all 
correspondence. 


Dated:  )une  16, 1997. 
Sharon  A.  Kiser, 
FAR  Secretariat. 

IFR  Doc.  97-16162  Filed  6-19-97:  8:45  am] 
BILUNG  CODE  6S20-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0011] 

Proposed  Collection;  Comment 
Request  Entitled  Preaward  Survey 
Forms  (Standard  Forms  1403, 1404, 
1405, 1406, 1407,  and  1408) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0011). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Preaward  Survey  forms 
(Standard  Forms  1403.  1404,  1405. 
1406,  1407.  and  1408).  This  OMB 
clearance  currently  expires  October  31, 
1997. 

DATES:  Comment  due  date  August  19, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW. 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0011 
in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensure  timely  delivery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible. 
i.e.,  capable  of  performing  the  contract. 


Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery 
schedule,  (iii)  has  a  satisfactory  record 
of  performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessary  data  is  collected  by  contract 
administration  personnel  from  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 
Standard  Forms  1403.  1404,  1405. 1406. 
1407.  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  24  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
12,000;  responses  per  respondent,  .5; 
total  annual  responses,  6,000; 
preparation  hours  per  response,  24;  and 
total  response  burden  hours.  144.000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4037,  Washington.  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0011.  Preaward 
Survey  Forms,  in  all  correspondence. 

Dated:  )une  16,  1997. 
Sharon  A.  Kiser, 
FAR  Secretariat. 
[FR  Doc.  97-16163  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 

Service 

I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

The  National  Action  Plan  To  Implement 
the  Hydrogeomorphic  Approach  To 
Assessing  Wetland  Functions 

AGENCIES:  Corps  of  Engineers, 
Department  of  the  Array,  DOD;  Natural 
Resources  Conservation  Service, 
Department  of  Agriculture;  Federal 
Highway  Administration,  Department  of 
Transportation;  Environmental 
Protection  Agency;  and  Fish  and 
Wildlife  Service,  Department  of  the 
Interior. 
ACTION:  Notice. 

SUMMARY:  Through  the  National  Action 
Plan  the  Corps  of  Engineers  is 
announcing  the  strategy  the  Corps  and 
other  Federal  agencies  will  follow  to 
implement  the  Hydrogeomorphic 
Approach  for  Assessing  Wetland 
Functions  (HGM  Approach)  through  the 
development  of  regional  guidebooks. 
The  National  Action  Plan  was 
developed  by  a  National  Interagency 
Implementation  Team.  Agencies  listed 
herein.  The  HGM  Approach  was 
designed  to  satisfy  the  need  for  better 
information  on  wetland  functions 
within  the  programmatic  requirements 
of  the  Clean  Water  Act  Section  404 
regulatory  program.  This  methodology 
will  increase  the  accuracy  of  wetland 
function  assessments,  allow  for 
replicability,  and  reduce  the  amount  of 
time  required  to  conduct  a  wetland 
function  assessment. 
ADDRESS:  Information  may  he  obtained 
by  writing  to:  The  Chief  of  Engineers, 
Army  Corps  of  Engineers,  ATTN: 
CECW-OR,  Washington,  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Colleen  Charles,  Corps  of  Engineers,  at 
(202)761-0199:  Ms.  Sandra  Byrd- 
Hughes,  Natural  Resources  Conservation 
Service,  at  (202)690-3501;  Mr.  Thomas 
Kelsch,  Environmental  Protection 
Agency,  at  (202)260-8795;  Mr.  Paul 


Garrett,  Federal  Highways 
Administration,  at  (202)  366-2067;  Mr. 
Donald  MacLean,  Fish  and  Wildlife 
Service,  at  (703)358-2201;  and  Ms. 
Susan-Marie  Stedman,  National  Marine 
Fisheries  Service  at  (301)713-2325  or 
access  the  U.S.  Army  Corps  of  Engineers 
Regulatory  Home  Page  at:  http:// 
wetland.usace.mil/  or  the  U.S.  Army 
Engineer  Waterways  Experiment  Station 
Home  Page  at:  http:// 
www.wes.army.mil/eL/wetlands/ 
wetlands/html/. 

SUPPLEMENTARY  INFORMATION:  The  HGM 
Approach  is  a  wetland  assessment 
procedure  that  is  based  on  three 
fundamental  factors  that  influence  how 
wetlands  function:  position  in  the 
landscape  (geomorphic  setting),  water 
source  (hydrology),  and  the  flow  and 
fluctuation  of  the  water  once  in  the 
wetland  (hydrodynamics).  The  HGM 
Approach  first  classifies  wetlands  based 
on  their  differences  in  functioning, 
second  it  defines  functions  that  each 
class  of  weUand  performs,  and  third  it 
uses  reference  to  establish  the  range  of 
functioning  of  the  wetland.  Regional 
assessment  models  are  developed  based 
on  the  functional  profile  that  describes 
the  physical,  biological,  and  chemical 
characteristics  of  a  regional  wetland 
subclass.  The  goal  of  the  National 
Action  Plan  is  to  implement,  through 
the  development  of  regional  guidebooks, 
sufficient  assessment  models  to  address 
80  percent  of  the  section  404  permit 
workload  requiring  wetland  function 
assessments.  To  achieve  this  goal, 
approximately  25-30  regional 
guidebooks  will  be  required  to  be 
developed.  Given  the  magnitude  of  the 
effort,  and  the  need  for  interdisciplinary 
expertise,  implementation  of  the  HGM 
Approach  will  require  participation 
irom  several  Federal,  State,  Tribal  and 
local  agencies,  academia,  and  the 
private  sector.  This  involvement  will 
occur  at  all  stages  of  regional  guidebook 
development. 

Discussion  of  Public  Comments  and 
Changes 

On  August  16,  1996  the  draft  National 
Action  Plan  to  Develop  the 
Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions  (Action 
Plan)  was  published  in  the  Federal 
Register  to  which  we  received 
approximately  20  comments.  In 
response  to  these  comments,  we  have 
made  a  few  revisions  to  the  Action  Plan 
as  discussed  below.  The  comments  of 
greatest  concern  addressed  issues 
regarding  public  involvement, 
communication/public  outreach, 
training,  potential  uses,  applicability. 


and  accuracy  of  models  in  predicting 
functions. 

Overall,  commenters  were  very 
supportive  of  the  development  of  the 
Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions  (HGM 
Approach).  However,  some  commenters 
were  concerned  that  the  National  Action 
Plan  is  policy,  not  guidance,  and  that 
the  HGM  Approach  will  preclude  and 
undermine  the  section  404(b)(1)  review. 
These  concerns  come  firom  lack  of 
understanding  of  the  HGM  Approach. 
The  HGM  Approach  is  a  tool  for 
assessing  wetland  functions  and  does 
not  replace  the  need  for  delineating  a 
wetland  boundary  nor  supersede  the 
Section  404(b)(1)  Guidelines  analysis  or 
public  interest  review.  Based  on  these 
comments  this  has  been  explained  more 
clearly  in  the  Action  Plan. 

The  majority  of  comments  indicated 
the  need  for  more  public  involvement. 
A  few  commenters  indicated  concern 
with  consultant  involvement  in 
developing  regional  guidebooks, 
suggesting  that  their  involvement  may 
influence  how  the  models  are 
developed.  We  have  emphasized 
throughout  the  Action  Plan  that  regional 
guidebook  development  is  an  iterative 
process  that  involves  not  only  Federal, 
State,  Tribal  and  local  agencies  but^lso 
academia,  the  private  sector  and  the 
public.  Regional  guidebooks,  developed 
by  A-teams  and  having  undergone  peer 
reviews,  will  be  published  as 
operational  drafts  for  a  two  year  period. 
During  this  time  the  operational  draft 
models  will  he  subjected  to  further 
testing  by  the  Federal  agencies  and  the 
public  with  review  comments  solicited 
from  the  public.  These  review 
comments  will  be  incorporated  into  the 
final  models  of  the  regional  guidebooks. 
The  final  regional  guidebooks  will 
undergo  review  and  revision  every  five 
years  or  less  if  needed.  Again,  this  is 
explained  in  further  detail  in  the  Action 
Plan.  We  believe  that  the  level  of  review 
prior  to  final  publication  is  more  than 
adequate  to  disway  any  possible 
influence  by  consultant  involvement. 
Also  the  models  in  the  regional 
guidebooks  are  based  upon  scientific 
data  and  this  data  will  be  available  for 
review  and  in  the  guidebooks 
themselves. 

Several  commenters  were  concerned 
with  HGM  policy.  As  indicated  in  the 
Action  Plan,  the  Federal  agencies  will 
develop  a  policy  statement  and  publish 
it  in  the  Federal  Register  for  comment. 
The  National  Action  Plan  or  HGM 
Approach  in  itself  is  not  policy.  The 
Action  Plan  is  a  document  that  states 
the  strategies  the  Federal  agencies  will 
follow  in  developing  regional  HGM 
Approach  guidebooks.  The  HGM 
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Approach  is  a  tool  to  be  used  in  making 
regulatory  decisions,  at  a  Federal,  state, 
or  local  level.  It  can  also  be  used  in  the 
decision  making  process  for 
applications  such  as  mitigation  banking 
and  watershed  planning.  We  believe 
that  this  has  been  fully  addressed  in  the 
Action  Flan. 

Other  commenters  stated  that  the 
HGM  Approach  does  not  assess  wetland 
values.  The  HGM  Approach  is  based  on 
the  best  available  science  and  thus  does 
not  assign  value  to  a  wetland.  Value 
represents  the  significance  of  wetland 
functions  to  society  or  individuals,  and 
often  reflects  local  priorities  or  policy 
issues  beyond  the  scope  of  the  HGM 
Approach.  The  functional  capacity 
indices  resulting  &om  the  HGM 
Approach  cannot  be  equated  to  the 
societal  or  economic  value  of  that 
wetland  function.  However,  this 
information  can  be  used  when  assigning 
values  to  wetland  functions  in  terms  of 
economic  or  other  value  units  as 
required  by  the  Corps  public  interest 
review  process. 

A  few  commenters  indicated  the  need 
for  more  Federal  funding  to  help  model 
development.  At  present  there  are 
approximately  15  separate  efforts 
ongoing  (see  Table  3  of  the  Action  Plan) 
that  were  initiated  through  Federal 
funding  and  approximately  15  efforts 
initiated  by  various  States,  mainly 
through  the  U.S.  EPA  State/Tribal 
Wetland  Grant  Program.  There  is  a  need 
for  more  funding.  The  Corps  and  other 
Federal  agencies  will  continue  to  look 
for  additional  funding  opportunities.  - 
Our  efforts  will  continue  to  focus  on 
reaching  the  goal  of  developing  regional 
guidebooks  to  address  80  percent  of  the 
Corps  permit  workload  for  wetlands 
requiring  wetland  function  assessment. 

A  few  commenters  thought  the 
Federal  government  was  moving  too 
quickly  in  developing  regional 
guidebooks  and  were  concerned  with 
the  quality  of  those  being  developed. 
They  would  rather  see  an  accurate, 
reliable  guidebook  rather  than  one  that 
gave  questionable  results.  We  agree  with 
this  cmd  have  assessed  the  progress  of 
regional  guidet)ook  development.  As 
previously  stated  there  are 
approximately  15  Federal  national/ 
regional  guidebook  development  efforts. 
We  have  reassessed  our  goal  of  having 
approximately  20-25  regional 
guidebooks  developed  by  the  end  of 
1998.  To  ensure  a  reliable,  accurate, 
scientiBcally  based  product  we  have 
decided  that  regional  guidebook 
development  to  reach  the  80  percent 
goal  will  take  longer  than  two  years.  We 
have  found  through  early  guidebook 
development  efforts  that  initial 
development  takes  longer  than 


anticipated.  We  have  learned  a  great 
deal  in  the  pilot  phases  of  guidebook 
development.  The  regional  guidebook 
development  process  is  now  more 
efficient,  taking  less  time  than  the  initial 
efforts  while  still  maintaining  scientific 
reliability.  Regional  guidebook 
development  is  time  and  resource 
intensive,  generally  taking 
approximately  1-2  years  to  develop. 
However,  the  actual  application  of  these 
regional  guidebooks  to  a  specific  project 
is  rapid  and  will  take  approximately  1 
day  or  less  to  assess  a  wetland.  The 
Action  Plan  explains  in  greater  detail 
the  regional  guidebook  development 
process.  Our  goal  remains  the  same — to 
have  approximately  20-25  regional 
guidebooks  developed  which  would 
address  80  percent  of  the  Corps  permit 
workload  for  wetlands  requiring 
wetland  function  assessment.  However, 
we  acknowledge  that  it  will  take  longer 
than  our  initial  anticipated  two  year 
timeframe.  As  regional  guidebooks 
become  available,  development  of 
additional  regional  guidebooks  will  be 
expedited  more  efficiently. 

A  few  commenters  addressed  the 
need  for  training.  Two  HGM  courses,  as 
described  in  the  Action  Plan,  are  under 
development  by  WES.  In  response  to 
one  commenters  concern  regarding  the 
Federal  agencies  as  the  sole  provider  of 
HGM  training  there  is  no  intent  on  the 
part  of  the  Federal  agencies  to  be  the 
sole  training  source  for  the  HGM 
Approach.  However,  it  is  the  intent  of 
the  Corps  to  hold  public  meetings  as 
regional  guidebooks  become  available 
within  a  geographic  area,  where  the 
guidebook  and  it's  application  will  be 
explained. 

Several  commenters  questioned 
whether  the  models  can  accurately 
predict  functions.  This  is  being 
addressed  in  the  guidance  being 
developed  by  Waterway  Experiment 
Station  (Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks)  stating  the  protocol  for 
regional  guidebook  development  and  is 
further  explained  in  Section  III  A  of  the 
Action  Plan. 
Charles  M.  Hess,  P.E., 
Chief.  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 
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and  Wildlife  Service. 
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National  Action  Plan  To  Implement  the 
Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions 

I.  Executive  Summary 

This  National  Action  Plan  (Action 
Plan)  identifies  the  strategy  the  U.S. 
Army  Corps  of  Engineers,  U.S. 
Department  of  Agriculture — Natural 
Resources  Conservation  Service,  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Highway  Administration,  and  National 
Oceanic  and  Atmospheric 
Administration — National  Marine 
Fisheries  Service  will  follow  to 
implement  the  Hydrogeomorphic 
Approach  for  Assessing  Wetland 
Functions  (HGM  Approach)  through  the 
development  of  regional  guidebooks. 
This  is  a  plan  to  guide  Federal  agency 
activities  and  inform  the  public  on  how 
the  federal  agencies  will  be  developing 
regional  guidebooks  for  use  with  the 
HGM  Approach.  The  HGM  Approach  is 
a  procedure  for  measuring  the  capacity 
of  a  wetland  to  perform  functions.  It  was 
designed  to  satisfy  the  need  for  better 
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information  on  wetland  functions 
within  the  programmatic  requirements 
of  the  Clean  Water  Act  Section  404 
regulatory  program.  Information 
obtained  using  the  HGM  Approach  can 
assist  project  proponents  and  regulators 
in  assessing  the  level  of  environmental 
impact  of  a  proposed  project,  in 
determining  the  appropriate  level  of 
regulatory  review,  and  in  assessing 
comp>ansatory  mitigation  required  for 
offsetting  environmental  impacts.  The 
hierarchical  and  modular  nature  of  the 
approach  makes  it  adaptable  to  a  variety 
of  other  regulatory,  planning, 
management,  and  educational  situations 
where  information  on  wetland  functions 
is  needed. 

The  HGM  Approach  is  characterized 
and  differentiated  from  other  wetland 
assessment  procedures  in  that  it  first 
classifies  wetlands  based  on  their 
hydrogeomorphic  characteristics  (i.e., 
landscape  setting,  water  source, 
hydrodynamics),  second  it  uses 
reference  to  establish  the  range  of 
functioning  of  the  wetland,  and  third  it 
uses  a  relative  index  of  function, 
calibrated  to  reference  wetlands,  to 
assess  wetland  functions.  This  increases 
the  resolution,  allows  for  replicability, 
and  reduces  the  amount  of  time  needed 
to  conduct  the  assessment.  The  HGM 
Approach  utilizes  reference  wetlands  as 
the  means  for  establishing  the  scale,  or 
index,  against  which  other  wetlands  of 
the  same  type  in  a  particular  geographic 
area  [reference  domain)  can  be 
compared  to  determine  their  functional 
capacity.  Reference  wetlands  are 
selected  to  reflect  the  range  of 
conditions  in  a  particular  geographic 
area  that  a  particular  wetland  type  may 
exhibit,  from  relatively  undisturbed  to 
highly  degraded. 

Under  the  HGM  Approach,  national 
guidebooks  are  being  developed  for  each 
of  the  major  classes  of  wetlands: 
riverine,  depressional,  slope,  flats 
(mineral  soil  and  organic  soil),  and 
fringe  (estuarine  and  lacustrine).  The 
national  guidebooks  provide  a  template 
for  developing  regional  guidebooks  for 
regional  wetland  subclasses.  Regional 
guidebooks  include  a  definition  and 
characterization  of  the  regional  wetland 
subclass,  models  for  assessing  selected 
functions,  and  methods  for  applying  the 
assessment  models.  Interdisciplinary 
teams  of  wetland  specialists  from 
Federal,  State,  Tribal,  and  local 
agencies,  as  well  as  the  private  sector 
and  academia,  will  coordinate  the 
development  of  regional  guidebooks.  To 
ensure  the  technical  accuracy  of  the 
effort,  regional  guidebooks  will  be 
developed  following  specific  protocols 
and  subjected  to  a  rigorous  peer  review 
process  involving  wetland  experts  from 


Federal,  State,  Tribal,  and  local 
agencies,  academia,  and  the  private 
sector.  Regional  guidebooks  will  be 
published  initially  as  an  operational 
draft  for  a  two  year  period  to  provide 
agencies,  academia,  the  private  sector, 
and  the  general  public  an  opportunity  to 
review,  apply,  and  comment  on  the 
procedure.  Issues  raised  during  this 
time  will  be  addressed  in  the  final 
publication.  To  ensure  the  best  available 
science  is  incorporated,  the  final 
regional  guidebooks  will  be  subject  to 
review  and  revision  for  a  period  not  to 
exceed  five  years. 

Regional  guidebooks  are  being 
developed  in  three  phases:  a  pilot 
phase,  an  expanded  nationwide  effort  to 
develop  15  to  20  additional  regional 
guidebooks,  and  an  effort  to  develop 
additional  models  based  on  priorities 
established  by  the  Federal  agencies. 
Efforts  will  be  prioritized  so  that  at  the 
end  of  Phase  11  there  are  a  sufficient 
number  of  regional  guidebooks  to 
address  80  percent  of  the  permit 
workload  for  wetlands  requiring  a 
functional  assessment.  Given  limited 
agency  resources,  such  an  undertaking 
will  require  the  coordinated 
participation  of  Federal,  State,  Tribal, 
and  local  agencies,  as  well  as 
individuals  from  academia,  and  the 
private  sector.  State  agencies  and  others 
who  choose  to  initiate  development  of 
regional  guidebooks  on  their  own  will 
be  encouraged  to  coordinate  with  the 
Federal  agencies  to  ensure  consistency, 
quality,  and  maximum  applicability  by 
Federal,  State,  Tribal,  and  local  agencies 
in  their  wetland  programs. 

Technical  support  and  coordination 
for  the  development  of  the  HGM 
Approach  is  t)eing  provided  by  the  U.S. 
Army  Engineer  Waterways  Experiment 
Station  (WES).  To  facilitate 
development  of  the  regional  guidebooks, 
WES,  in  conjunction  with  other  Federal 
and  State  agencies  and  other  wetland 
experts,  has  developed,  and  will 
continue  to  develop,  the  necessary 
support  documents,  technical 
information  and  training  materials. 
Experts  from  WES  will  oversee  the 
development  of  regional  guidebooks  to 
ensure  consistency  and  accuracy  in 
these  efforts. 

To  support  implementation  of  the 
HGM  Approach,  the  Federal  agencies 
will  be  preparing  a  policy  statement  to 
clarify  the  application  of  the  HGM 
Approach  within  the  Section  404 
regulatory  program  and  the  Food 
Security  Act  Swampbuster  program. 
The  HGM  Approach  is  a  procedure  for 
determining  the  level  at  which  a 
proposed  project  will  affect  wetland 
functions.  An  assessment  using  the 
HGM  Approach  is  not  a  substitute  for 


the  Section  404(b)(1)  Guidelines  or  the 
public  interest  review;  rather  the  HGM 
Approach  is  a  tool  to  be  used  in  the 
permit  review  process.  It  may  be  used 
to  rapidly  and  consistently  determine 
the  level  of  environmental  impact  of  a 
proposed  project,  to  compare  project 
alternatives,  to  identify  measures  that 
would  minimize  environmental 
impacts,  to  determine  mitigation 
requirements,  and  to  establish  standards 
for  measuring  mitigation  success.  The 
policy  statement  will  indicate  the 
manner  in  which  such  applications  can 
provide  greater  certainty  and 
consistency  within  the  decision  maJdng 
process. 

n.  Overview  of  the  Hydrogeomorphic 
Approach 

The  Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions  (HGM 
Approach),  developed  by  scientists  at 
the  U.S.  Army  Engineer  Waterways 
Experiment  Station  (WES),  is  a 
procedure  for  measuring  the  capacity  of 
a  wetland  to  perform  functions.  The 
procedure  was  designed  to  satisfy  the 
need  for  better  information  on  wetland 
functions  within  the  programmatic 
requirements  of  the  Clean  Water  Act 
Section  404  (Section  404)  regulatory 
program.  The  HGM  Approach  is  a  tool 
that  can  be  used  in  the  alternatives 
analysis  and  in  assessment  of 
compensatory  mitigation  within  the 
Section  404  permit  review  process.  The 
hierarchical  and  modular  nature  of  the 
approach  make  it  adaptable  to  a  variety 
of  other  regulatory,  plaiming, 
management,  and  educational  situations 
requiring  the  assessment  of  wetland 
functions. 

The  HGM  Approach  is  characterized 
and  differentiated  from  other  wetland 
assessment  procedures  in  that  it  first 
classifies  wetlands  based  on  their 
ecological  characteristics  (i.e.,  landscape 
setting,  water  source,  hydrodynamics), 
second  it  uses  reference  to  establish  the 
range  of  functioning  of  the  wetland,  and 
third  it  uses  a  relative  index  of  function, 
calibrated  to  reference  wetlands,  to 
assess  wetland  functions.  HGM  uses  a 
hierarchical  classification  with  seven 
major  hydrogeomorphic  wetland 
classes.  These  classes  are  :  riverine, 
depressional,  slope,  flats  (organic  soil 
and  mineral  soil),  and  fringe  (estuarine 
and  lacustrine).  The  hydrogeomorphic 
classification  is  based  on  three 
fundamental  factors  that  influence  how 
wetlands  function:  position  of  the 
wetland  in  the  landscape  (geomorphic 
setting),  water  source  (hydrology),  and 
the  flow  and  fluctuation  of  the  water 
once  in  the  wetland  (hydrodynamics). 
Within  a  specific  geographic  area 
wetland  classes  can  be  further  divided 
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into  regional  wetland  subclasses  (e.g., 
vernal  pools  in  California,  prairie 
potholes  in  the  northern  plains  states, 
and  pine  flatwoods  in  the  southeastern 
U.S.).  Classifying  wetlands  based  on 
how  they  function  narrows  the  focus  of 
attendon  to  a  specific  type  or  subclass 
of  weUand,  the  functions  that  wetlands 
within  the  subclass  are  most  likely  to 
perform,  and  the  landscape  and 
ecosystem  factors  that  are  most  likely  to 
influence  how  wetlands  in  the  subclass 
function.  (Table  1.)  This  increases  the 
accuracy  of  the  assessment,  allows  for 


replicability,  and  reduces  the  time 
needed  to  conduct  the  assessment. 
The  HGM  Approach  includes  a 
development  phase  and  an  application 
phase.  The  development  phase  is 
carried  out  by  an  interdisciplinary 
Assessment  Team  of  wetland  experts 
(A-team)  and  begins  with  the 
classification  of  wetlands  into  regional 
subclasses.  The  A-4eam  then  develops  a 
functional  profile  that  describes  the 
physical,  chemical,  and  biological 
characterisdcs  (wetland  functions)  of 
the  regional  weUand  subclass,  identifies 
which  functions  are  most  likely  to  be 


performed,  and  discusses  different 
ecosystem  and  landscape  attributes  and 
processes  that  influence  each  function. 
The  functional  profile  is  based  on  the 
experience  and  expertise  of  the  A-team 
and  information  collected  from 
reference  wetlands.  Reference  wetlands 
are  selected  from  a  reference  domain  (a 
defined  geographic  area)  and  represent 
sites  that  exhibit  a  range  of  variation 
within  a  particular  wetland  type 
including  sites  that  have  been  degraded/ 
disturbed  as  well  as  those  sites  which 
have  had  little  disturbance. 


Table  i  .— Hydrogeomorphic  Classes  of  Wetlands  Showing  Associated  Dominant  Water  Sources, 

Hydrodynamics,  and  Examples  of  Subclasses 


Hydrogeomorphic  class 


Riverine 

Depressional  

Slope 

Flats  (mineral  soil) 
Rats  (organic  soil) 

Fnnge  (Estuarine) 

Fnnge  (Lacustrine) 


Dominant  water  source 


Overtiank  flow  from 

channel. 
Return  flow  from 

groundwater  arxj 

interflow. 
Return  flow  from 

groundwater. 

Precipitation 

Precipitation 


Overbank  flow  from  es- 

tiiary. 
Overbank  flow  from 

lake. 


Dominant 
hydrodynamics 


Unklirectional,  hori- 
zontal. 
Vertk:al 

Unklirectional.  hori- 
zontat. 

Vertk^l 

VertKal 

Bidirectional,  horizontal 

BkJirectkjnal,  horizontal 


Examples  of  sutx:lass 


Eastern  USA 


Bottomland  hardwood 

forests. 
Prairie  potholes 

marshes. 

Fens 

Wet  pine  flatwoods 

Peat  bogs,  portions  of 

Everglades. 
Chesapeake  Bay 

marshes 
Great  Lakes  marshes  . 


Western  USA 


Riparian  forested. 
California  vemal  pools. 


Montane  seeps  Ava- 

larKhe  chutes. 
Playas. 
Peat  bogs 

San  Francisco  Bay 

marshes. 
Flathead  Lake 

marshes. 


Source:  Smith  et  al..  An  approach  for  assessing  wetland  functions  using  hydrogeomorphic  classification,  reference  wetlands,  and  functranal  in- 
dk»s.  U.S.  Army  Corps  of  Engineers  Waterways  Expenment  Station,  Technk^al  Report  TR  WRP-DE-9.  Vicksburg,  MS.  Oct.  1995. 


The  A-team  next  develops  assessment 
models  and  calibrates  them  based  on 
data  collected  from  the  reference 
wetlands.  These  models  define  the 
relationship  between  attributes  and 
processes  of  the  wetland  ecosystem  and 
surrounding  landscape  and  the  capacity 
of  a  wetland  to  perform  a  function.  The 
assessment  model  results  in  a  functional 
capacity  index  (FCI)  (0-1.0),  which 
estimates  the  capacity  of  a  wetland  to 
perform  a  function  relative  to  other 
wetlands  from  the  same  regional 
subclass  in  the  reference  domain.  The 
standard  of  comparison  used  to  scale 
functional  indices  are  reference 
standards,  or  the  conditions  under 
which  the  highest,  sustainable  level  of 
function  is  achieved  across  the  suite  of 
functions  performed  by  reference 
standard  wetlands  in  a  regional  wetland 
subclass. 

During  the  application  phase  of  the 
HGM  Approach,  the  assessment  models 
in  the  regional  guidebook  are  used  to 
assess  wetland  functions.  The  context  of 
the  application  may  be  the  Section  404 
permit  review  process,  or  in  some  other 
regulatory,  planning,  or  management 


situation.  The  HGM  Approach  does  not 
replace  the  need  for  delineating  a 
wedand  boundary,  preclude  the 
sequencing  process,  nor  supercede  the 
Section  404(b)(1)  Guidelines  analysis  or 
public  interest  review.  The  HGM 
Approach  is  a  tool  that  can  be  used  in 
the  alternatives  analysis  and  is  expected 
to  be  used  on  those  permit  actions 
which  warrant  a  functional  assessment 
for  determining  wetland  impacts. 
Regulators  will  be  able  to  use  this 
procedure  to  rapidly  and  accurately 
determine  the  level  of  environmental 
impacts  of  proposed  projects,  compare 
project  alternatives,  identify  measures 
that  would  minimize  environmental 
impacts,  determine  mitigation 
requirements,  and  establish  criteria  for 
measuring  mitigation  success.  As  such, 
the  procedure  will  be  helpful  in 
providing  greater  certainty  and  reduced 
permit  review  times  thus  allowing  for 
expedited  decision  making. 

The  HGM  Approach  does  not  assign 
a  value  to  wetland  functions.  Value 
represents  the  significance  of  wetland 
functions  to  society  or  individuals,  and 
often  reflects  local  priorities  or  policy 


issues  beyond  the  scope  of  the  HGM 
Approach.  The  functional  capacity 
indices  resulting  from  the  HGM 
Approach  carmot  be  equated  to  the 
societal  or  economic  value  of  that 
wetland  function.  This  information  may 
be  used  when  assigning  values  to 
wetland  functions  in  terms  of  economic 
or  other  value  units  as  required  by  the 
public  interest  review  process. 

ni.  Implementation  Strategies  of  the 
HGM  Approach 

A.  Goals  and  Objectives  for 
Implementation 

The  primary  goal  for  implementation 
of  the  HGM  Approach  is  to  provide  a 
standardized  tool  for  consistently 
assessing  wetland  functions  in  a 
diversity  of  wetland  types  throughout 
the  United  States.  This  tool  will  use  the 
best  available  technical  and  scientific 
information  and  maintain  compatibility 
with  the  time  and  resource  framework 
of  the  Section  404  regulatory  program. 
The  objective  is  to  develop  a  sufficient 
number  of  regional  guidebooks  to 
address  80  percent  of  the  permit 
workload  impacting  priority  wetlands 
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requiring  a  functional  assessment,  as 
identified  by  a  Corps  survey.  This 
includes  those  individual  and  general 
permits  requiring  either  an  alternatives 
analysis  and/or  compensatory 
mitigation. 

To  achieve  this  goal,  the  Corps  and 
other  Federal  agencies  have  formed  a 
National  Interagency  Implementation 
Team  (Implementation  Team).  The 
purpose  of  the  Implementation  Team  is 
to  prepare  and  oversee  an 
implementation  plan  wfhich  identifies 
the  priorities  of  HGM  regional 
guidebook  development  and  outlines 
the  steps  to  develop  a  regional 
guidebook  from  model  development  to 
the  application.  This  implementation 
plan  prepared  by  the  Implementation 
Team  is  the  "National  Action  Plan  to 
Implement  the  HGM  Approach  for 
Assessing  Wetland  Functions'  (Action 
Plan).  The  Action  Plan  identifies  the 
strategy  the  Federal  agencies  will  follow 
in  implementing  this  new  assessment 
methodology  to  meet  the  identified 
objective. 

Ail  regional  guidebooks  will: 

(1)  Be  developed  in  a  consistent  and 
coordinated  manner,  following  protocol 
identified  in  the  "Guidelines  for 
Developing  Hydrogeomorphic  Approach 
Regional  Guidebooks".  Technical 
oversight  by  scientists  at  WES  will 
facilitate  state  and  Federal  interagency 
agreement  on  applications  of  the  HGM 
approach,  and  will  require  the 
involvement  of  experts  from  academia 
and  the  private  sector,  as  well  as 
Federal,  State,  Tribal  and  local  agencies 
at  all  stages  and  levels  of  review; 

(2)  Utilize  the  best  scientific 
information  in  the  development  of  each 
model; 

(3)  Develop  regional  guidebooks  based 
on  national  and  regional  priorities  for 
the  Section  404  Regulatory  program; 

(4)  Make  the  most  efficient  use  of 
limited  agency  resources;  and 

(5)  Ensure  public  involvement  at  all 
stages  and  levels  of  development. 

B.  Policy  Statement 

Concurrent  with  implementation  of 
the  HGM  Approach,  the  Corps  and  the 
other  Federal  agencies  will  develop  a 
policy  statement  clarifying  how  the 
HGM  Approach  can  be  used  within  the 
Section  404  and  Swampbuster  programs 
to  improve  regulatory  decision  making. 
The  policy  statement  will  address 
various  issues,  including  how 
information  on  wetland  functions 
generated  by  the  HGM  Approach  will  be 
used  by  regulators  to  make  timely  and 
consistent  decisions  that  are  reflective 
of  the  relative  functional  capacity  of 
different  wetlands.  In  addition,  the 
policy  statement  will  identify 


supplemental  procedures  to  be  folowed 
in  applying  the  HGM  Approach  which 
ensure  that  other  important,  such  as  red 
flagging  and  the  relative  value  of 
wetland  functions,  are  to  be  considered 
in  the  decision  making  process. 

In  order  to  ensi"^  that  application  of 
the  HGM  Approach  meets  its  objectives 
of  being  timely,  accurate  and  cost- 
effective,  the  agencies  will  conduct 
extensive  field  testing  of  regional 
guidebooks  during  the  two-year 
operational  draft  period  prior  to 
development  of  the  policy  statement. 
The  field  testing  will  be  conducted  in 
cooperation  with  the  States  and  other 
interested  parties,  as  appropriate.  The 
policy  statement  will  be  published  in 
the  Federal  Register  for  public  review 
and  comment. 

C.  Implementation  of  the  HGM 
Approach 

Implementation  of  the  HGM 
Approach  is  a  multi-step  procedure  and 
will  require  the  participation  by  several 
Federal,  State,  Tribal  and  local  agencies, 
as  well  as  experts  from  academia  and 
the  private  sector.  This  participation 
will  occur  at  all  stages  of  the  regional 
guidebook  development  process  starting 
with  identification  and  prioritization  of 
regional  wetland  subclasses  and  initial 
model  development  through  model 
calibration,  verification,  and  validation 
of  the  revised  model. 

The  first  step  of  this  multi-step 
procedure  is  to  identify  the  national 
priorities  for  regional  guidebook 
development  of  wetland  subclasses 
through  surveys  of  Corps  district  offices 
on  what  wetland  types  in  their  districts 
were  under  the  greatest  development 
pressure.  The  next  step  is  to  establish 
regional  A-teams  from  participating 
agency  specialists,  academics  and  the 
private  sector,  that  are  trained  in  the 
HGM  Approach  and  classification.  The 
A-teams  will  identify  and  prioritize 
regional  wetland  subclasses,  define  the 
reference  domain,  and  identify  reference 
wetlands. 

Once  the  regional  subclasses  and 
reference  domain  have  been  identified, 
conceptual  assessment  models  for 
wetland  functions  will  be  drafted  based 
on  a  review  of  both  the  literature  and 
existing  models.  Model  development 
will  include  selection  of  functions  for 
each  wetland  subclass,  selection  and 
definition  of  variables  for  each  function, 
and  construction  of  assessment  models. 
The  draft  models  will  then  go  through 
a  peer-review  technical  workshop  to 
provide  individuals  with  expertise  on 
hydrology,  soils,  vegetation  and  wildlife 
an  opportunity  to  critique  the  draft 
assessment  models.  The  workshop 
participants  will  include  wetland 


experts  bom  Federal,  State,  Tribal,  and 
local  agencies,  and  individuals  from 
academia  and  the  private  sector  who 
will  be  an  integral  part  of  model 
development.  At  the  workshop,  the 
model  will  be  critiqued  and  revised  as 
needed  to  reflect  recommendations  from 
the  workshop  participants.  After  model 
review  and  revision,  the  draft  model 
will  be  calibrated  with  data  collected 
from  reference  wetland  sites  and  field 
tested  for  accuracy  and  sensitivity  of 
functional  indices  by  the  A- team. 
Models  will  be  published  as  draft 
operational  regional  wetland  subclass 
guidebooks  (operational  drafts)  for  a  two 
year  period.  The  operational  draft  v«ll 
include  a  description  and  range  of  the 
regional  wetland  subclass,  a  functional 
profile,  the  assessment  models,  and 
application  instructions  with  field  data 
sheets.  Diuing  this  time,  the  operational 
draft  models  will  be  subjected  to  further 
extensive  field  testing  by  the  Federal 
agencies,  and  review  comments  will  be 
solicited  from  the  public.  Review 
comments  will  be  incorporated  into  a 
final  model.  The  final  model  will 
undergo  review  and  revision  as  needed 
on  a  periodic  basis  (not  to  exceed  a  five- 
year  period)  to  ensure  that  new 
technical  data  and  research  are 
incorporated  into  the  model. 

D.  Agency  Roles  and  Coordination 

Given  the  magnitude  of  the  effort,  and 
the  need  for  interdisciplinary  expertise, 
implementation  of  the  HGM  Approach 
will  require  participation  from  several 
Federal,  State,  Tribal  and  local  agencies, 
academia,  private  consultants  and  other 
wetlands  experts.  This  will  be 
coordinated  in  the  following  manner. 

1.  National  Interagency  Implementation 
Team 

The  Action  Plan,  outlining  the  steps 
the  federal  agencies  will  follow'  in 
implementing  the  HGM  Approach,  will 
be  administered  by  a  National 
Interagency  Implementation  Team 
(Implementation  Team)  chaired  by  a 
representative  from  the  U.S.  Army 
Corps  of  Engineers.  Other  agencies 
represented  on  the  Implementation 
Team  will  be  the  U.S.  Environmental 
Protection  Agency  (EPA),  the  U.S.  Fish 
and  Wildlife  Service  (FWS),  USDA— 
Natural  Resources  Conservation  Service 
(NRCS).  the  Federal  Highway 
Administration  (FHWA).  and  NOAA- 
National  Marine  Fisheries  Service 
(NMFS).  Technical  assistance  will  be 
provided  to  the  Implementation  Team 
by  representatives  of  WES  and  others 
involved  in  the  development  of  the 
HGM  Approach. 

The  Implementation  Team  is 
responsible  for  ensuring  that  the  Action 


Plan  is  iniplomented  in  a  consistent  and 
timely  fashion,  and  that  the  concerns 
and  priorities  of  each  agency  are 
considered.  They  will  meet  as  needed  to 
assess  progress,  ensure  timely 
development  of  products,  and  address 
problems  and  potential  inconsistencies. 

2.  Regional  Assessment  Teams 

Regional  assessment  teams  (A-teams) 
will  include  scientists  with  expertise  in 
wetland  hydrology,  biochemistry,  soils, 
plants,  and  wildlife.  Representation  on 
the  A-Team  will  be  from  each  agency 
whenever  possible.  The  USAGE 
representative  will  serve  as  the  A-team 
leader.  The  primary  responsibilities  of 
the  A-team  are  as  follows: 

•  Identify  regional  wetland  subclasses 
and  define  reference  domains. 

•  Identify  reference  wetland  sites. 

•  Identi^  and  define  functions  for 
each  subclass. 

•  Identify  and  define  variables  and 
construct  assessment  models. 

•  Conduct  interagency  and 
interdisciplinary  workshop  to  critique 
models. 

•  Collect  data  from  reference  wetland 
sites  and  establish  reference  standards. 

•  Calibrate  assessment  models  using 
reference  wetland  data. 

•  Verify  and  validate  the  assessment 
models. 

A-teams  will  meet  as  needed  during 
implementation  of  the  HGM  Approach. 
A-teams  will  solicit  technical  input 
from  other  wetland  experts  from  the 
academic  and  private  sectors  as 
necessary  to  accomplish  their 
objectives.  It  is  anticipated  that 
development  of  each  regional  guidebook 
will  require  approximately  one  year  to 
complete. 

3.  WES  as  Technical  Support  Center 

WES  wjU  serve  as  the  primary 
technical  support  center  for 
coordinating  the  development  of 
regional  guidebooks.  WES  will  publish 
guidance  for  developing  regional 
guidebooks  ("Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks"),  and  facilitate  publication 
of  the  regional  guidebooks  and  other 
documents  related  to  the  HGM 
Approach.  WES  will  also  serve  as  the 
center  for  training  and  outreach 
activities  related  to  the  HGM  Approach. 

4.  Coordination  With  State,  Tribal  and 
Local  Agencies,  Academia  and  the 
Private  Sector 

It  is  the  intent  of  the  Federal  agencies 
to  involve  representatives  from 
appropriate  State.  Tribal  and  local 
agencies,  as  well  as  local  experts  from 
academia  and  the  private  sector  in  the 
development  of  regional  guidebooks. 


Input  will  be  solicited  regarding  the 
technical  accuracy  of  the  assessment 
models,  as  well  as  its  applicability  to 
Federal,  State,  Tribal  and  local  wetlands 
programs.  The  A-team  will  be 
responsible  for  identifying  individuals 
outside  of  the  Federal  government  with 
expertise  on  the  hydrology, 
biogeochemical  processes,  soils,  and 
habitat  functions  of  the  regional  wetland 
subclass  to  participate  in  assessment 
model  development  and  the  peer 
review. 

It  is  anticipated  that  many  State 
regulatory  and/or  resource  agencies  will 
be  interested  in  taking  the  lead  in 
developing  regional  guidebooks  using 
the  HGM  Approach  for  their  own 
regulatory  programs  and  other  purposes. 
It  is  also  anticipated  that  the  private 
sector  may  take  the  lead  in  regional 
guidebook  development  for  use  in 
Federal  programs.  Regional  guidebooks 
developed  by  State  agencies  and  the 
private  sector  may  be  accepted  for  use 
within  Federal  programs  if  the  standard 
guidance  for  developing  regional 
guidebooks,  "Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks",  is  followed.  For  this 
reason.  States  and  others  are  encouraged 
to  coordinate  with  WES  at  the  initiation 
of  the  project  to  ensure  consistency  with 
Federal  efforts.  The  Federal  agencies 
will  work  to  establish  collaborative 
efforts  with  States  in  the  development  of 
regional  guidebooks  to  ensure  maximum 
efficiency  of  both  efforts  and  the 
broadest  possible  application. 

Many  States  have  on-going  research 
supporting  the  development  of 
monitoring  programs  to  characterize  and 
assess  the  condition  of  their  wetland 
resources.  The  HGM  Approach  provides 
a  useful  framework  for  targeting  States' 
data  collection  and  research  efforts. 
Many  States  have  increased  their  efforts 
to  classify,  monitor,  and/or  document 
the  ecological  condition  of  their 
wetlands  in  recent  years.  Much  of  the 
data  from  these  activities  can  support 
the  development  of  regional  guidebooks 
for  the  HGM  Approach.  Federal  and 
State  agencies  undertaking  the 
development  of  regional  guidebooks  are 
encouraged  to  coordinate  with  these 
State  research  and  monitoring  programs 
to  facilitate  an  exchange  of  technical 
information. 

5.  Public  Involvement 

It  is  the  intent  of  the  Federal  agencies 
that  the  public  be  aware  of  the  overall 
development  of  the  HGM  Approach  and 
have  ample  opportunity  to  review  and 
provide  comments  on  all  draft 
documents.  To  this  end,  information 
will  be  provided  on  the  Internet  at  the 
WES  homepage  (www.wes.army.mil/el/ 


wetlands/wetlands.hmtl/).  The  agencies 
will  also  provide  additional  forums 
(e.g.,  public  workshops)  to  facilitate 
public  awareness  of  the  implementation 
of  the  HGM  Approach,  development  of 
regional  guidebooks,  and  other  related 
publications. 

E.  Quality  Control  for  Regional 
Guidebook  Development 

The  Implementation  Team  will 
maintain  oversight  to  ensure  that 
regional  guidebook  development 
focuses  on  priority  wetland  types  and 
meets  agency  needs.  The  agencies 
recognize  that  the  steps  needed  to 
develop  each  regional  guidebook  will 
vary  based  on  the  unique  circumstances 
of  each  effort.  However,  certain 
minimum  requirements  must  be  met  to 
ensure  consistency,  technical  accuracy, 
and  interagency  support  for  use  of  the 
regional  guidebooks  within  the  Federal 
regulatory  framework  and  other 
programs.  Draft  guidance  from  WES  for 
developing  regional  guidebooks, 
"Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks",  is  outlined  in  Table  2. 

Table  2. — Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks 

Chapter  1.  Introduction  and  Overview 
Chapter  2.  Identifying  and 

Characterizing  Regional  Subclasses 
— Identify  and  define  functional 
profile  of  regional  subclass 
Chapter  3.  Constructing  Conceptual 

Assessment  Model 
Chapter  4.  Reference  Wetlands 
— Define  reference 
— Identify  reference  wetlands 
— Explain  purpose  of  reference 

wetlands 
— Importance  to  HGM 
Chapter  5.  Collection  and  Management 
of  Data 
— Sampling  methods  an^l  data 

collection 
— Standardized  approach  to  managing 
data 
Chapter  6.  Data  Analysis  and  Model 
Calibration 
— How  data  is  used 
— How  is  data  used  to  calibrate 
models 
Chapter  7.  Verification  and  Validation 
of  HGM  Assessment  Models 
— Model  logic 
— Testing  model  application  in  the 

field 
— Relationship  between  FCI  and  an 
independent  measure  of  function 
Chapter  8.  Applications  of  HGM 

These  chapters  contain  information 
necessary  for  the  characterization  of 
regional  subclasses,  data  collection  and 
management  from  reference  wetland 
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sites,  model  construction,  data  analysis, 
and  model  calibration,  verification,  and 
validation.  Figure  1  depicts  the  HGM 
regional  guidebook  development 
process  that  follows  ti  e  information 
contained  writhin  the  "Guidelines  for 
Developing  Hydrogeomorphic  Regional 
Guidebooks". 
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Figure  1    The  HGM  regional  guidebook  development  process.  Chapter  numbers  reference  chapters 
of  the  "Guidelines  for  Developing  Hydrogeomorphic  Approach  Regional  Guidebooks". 
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At  a  minimum,  regional  guidebooks 
must  contain  the  following  information 
to  be  complete: 

•  Purpose  and  fonnat  of  the  regional 
guidebook 

•  An  introduction  to  the  HGM 
Approach 

•  A  functional  profile  of  the  regional 
wetland  subclass 

•  Guidance  for  selecting  reference 
wetland  sample  locations 

•  Guidance  for  selecting  and 
sampling  of  reference  standard  wetlands 

•  Documentation  of  the  functions  of 
the  regional  wetland  subclass 

•  Guidance  on  the  application  of  the 
regional  guidebook  models  in  the  field 
including  the  materials  needed  to  take 
to  the  field. 

•  Any  appendices  addressing 
reference  data  sites  and  the  field  sheets 
used  to  collect  the  data,  any  raw/ 
summarized  information  needed  to 
support  the  model  or  calibration  of  the 
model,  and  any  other  information  that 
may  be  specific  to  the  regional 
guidebook. 

Regional  guidebooks  developed  by  A- 
teams  other  than  those  formed  by  the 
Federal  agencies  are  required  to  follow 
the  guidance  developed  by  WES  for 
developing  regional  guidebooks  if  these 
regional  guidebooks  are  to  be  used 
within  Federal  programs.  Entities 
undertaking  separate  efforts  to  develop 
HGM  functional  assessment  models  are 
encouraged  to  inform  the  Corps 
promptly  of  their  intent  and  provide 
timely  opportunities  for  agency 
participation  and  review.  Any  regional 
guidebook  developed  by  an  entity  other 
than  the  Federal  agencies  must  be 
reviewed  and  approved  by  the  Federal 
agencies  prior  to  application  under 
Federal  programs  to  ensure  consistency 
with  quality  assurance  steps  outlined  in 
this  document,  including  agency  and 
private  sector  peer  review. 

F.  Training  and  Outreach 


1.  Training 

Training  in  the  HGM  Approach  will 
be  necessary  to  ensure  consistent 
development  and  application  of  regional 
assessment  models.  Different  training 
courses,  ranging  from  an  Introductory 
course  to  familiarize  program 
administrators  and  field  personnel  with 
the  HGM  Approach  to  technical  training 
in  regional  subclass  model  development 
and  the  application  of  the  HGM 
Approach  are  proposed  as  follows:- 

A.  "Introductory  Course  to  the  HGM 
Approach  to  Wetland  Assessment"— 
This  course  will  be  designed  for 
executive  and  management  personnel 
who  need  to  understand  the  basics  of 
the  HGM  Approach.  The  course  will  be 


approximately  three  days  in  length  and 
provide  background  on  the  HGM 
Approach,  including  the  conceptual 
basis  of  HGM  regional  guidebook 
development  and  application. 

B.  "HGM  Application  Course" — A 
second  course  will  be  offered  to  those 
individuals  directly  responsible  for 
assessing  wetland  functions  in  the  field 
using  a  regional  guidebook.  The  course 
objective  will  be  to  ensure  students  are 
as  proficient  as  possible  in  applying 
regional  subclass  models  and  in 
evaluating  their  results.  The  course  will 
focus  on  the  application  of  models 
under  different  scenarios  such  as  project 
impact  assessment,  alternative  analysis, 
and  mitigation  design/monitoring.  It 
will  require  a  full  five  days  to  complete 
with  considerable  emphasis  on  field 
work.  This  course  will  be  offered 
through  the  Corps  regulatory  training 
curriculum.  (Under  development.) 

C.  "HGM  Regional  Guidebook 
Development"— This  course  will  be 
designed  for  personnel  responsible  for 
drafting  and  testing  new  regional 
guidebook  models.  Students  will  be 
provided  information  on  the  sequence 
of  steps  necessary  to  develop  models 
and  the  lessons  learned  from  prior 
development  efforts.  The  course  will  be 
approximately  three  days  long  and 
include  field  exercises  on  identifying 
and  collecting  data  from  reference 
wetlands.  (Under  development.) 

D.  "Train  the  Trainers" — A  fourth 
course  will  be  offered  to  train  those 
individuals  who  will  be  responsible  for 
local  training.  The  course  objective  will 
be  to  enable  students  who  are  proficient 
in  the  HGM  Approach  and  regional 
guidebook  development  to  train  others 
in  the  HGM  Approach,  regional 
guidebook  development,  and 
application.  This  course  will  be  two 
days  in  length  with  a  prerequisite  of 
having  extensive  experience  in  the  HGM 
Approach. 

2.  Outreach 

In  addition  to  this  Action  Plan  and 
the  training  courses  the  Federal  agencies 
are  proposing,  additional  outreach 
efforts  are  plained  to  ensure  that  State, 
Tribal,  local  agencies  and  the  general 
public  are  informed  on  the  HGM 
Approach,  including  the  direction  the 
Federal  agencies  will  follow  in 
developing  and  implementing  the  HGM 
Approach.  The  following  efforts  will  be 
made  over  the  next  few  years  to  meet 
that  objective. 

All  technical  publications  included 
under  the  HGM  Approach  (e.g.,  national 
and  regional  guidebooks,  and 
supporting  technical  documents)  will  be 
published  by  WES  under  an  interagency 
logo.  Once  published,  these  documents 


may  be  obtained  by  interested  parties 
through  an  appropriate  Federal 
publications  office,  including  the 
National  Technical  Information  Service 
(NTIS).  In  addition.  WES  has  developed 
a  homepage  on  the  Internet  dedicated  to 
the  HGM  Approach  to  make  pertinent 
documents  available  electronically.  The 
homepage  will  include  a  quarterly 
publication  to  update  interested  readers 
on  the  status  of  efforts  to  develop  and 
implement  the  HGM  Approach.  Among 
the  information  included  in  this 
publication  will  be  a  current  listing  of 
completed  national  and  regional 
guidebooks  (including  both  operational 
and  final  drafts),  as  well  as  information 
concerning  the  status  of  other  models 
under  development.  The  homepage  can 
be  accessed  by  the  following  address: 

http://www.wes.army.mil/el/wetlands/ 
wetlands.html. 

WES  will  also  serve  as  the  Federal 
lead  for  keeping  the  scientific 
community  informed  about  the  HGM 
Approach  through  the  presentation  of 
information  at  appropriate  professional 
meetings  and  through  technical 
publications.  Similarly,  the  Federal 
agencies  will  make  information 
available  to  professional  trade 
organizations  and  journals  to  ensure 
that  the  regulated  community  and 
others  are  informed  on  the  development 
of  the  HGM  Approach.  EPAs  Wetlands 
Information  Hotline  (1-800-832-7828) 
will  also  serve  as  a  distribution  center 
for  HGM  materials.  In  addition  to  the 
Federal  agency  training  programs 
described  above,  it  is  anticipated  that 
private  wetland  training  institutes  will 
begin  to  provide  additional  training 
opportunities  for  both  the  public  and 
private  sectors.  In  addition  to  these 
formal  training  programs,  the  agencies 
anticipate  sponsoring  short  seminars  on 
the  HGM  Approach,  to  respond  to  local 
interests  or  needs. 

rV.  HGM  Documenti 

The  following  documents  have  been 
or  are  expected  to  be  published  by  WES 
as  part  of  the  development  strategy. 
Published  documents  are  available 
through  the  NTIS  at  (703)  487-4650. 

A.  "HGM  Classification  of  Wetlands" 
(Brinson  1993) — This  document  lays  out 
an  approach  for  classifying  wetlands 
into  similar  functional  types  (classes 
and  subclasses)  based  on  their 
hydrogeomorphic  characteristics. 
Wetlands  are  initially  classified  based 
on  three  major  characteristics:  (1) 
geomorphic  setting.  (2)  water  source, 
and  (3)  hydrodynamics.  The  seven 
major  wetland  classes  are  depression, 
slope,  flats,  fringe,  and  riverine.  The 
classification  is  not  intended  to 
supersede  or  replace  other  wetland 
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classification  methods  designed  for 
purposes  other  than  functional 
assessment. 

B.  "Procedural  Document"  (Smith  et 
al  1995) — This  document  establishes  the 
guiding  rules  for  model  development 
and  application  of  the  HGM  Approach. 
Included  is  standard  guidance  for 
wetland  bounding,  characterization  and 
assessment  using  a  regional  assessment 
model,  as  well  as  guidance  for 
development  of  A-teams  and  assessment 
models. 

C.  "Guidelines  for  Developing 
Hydrogeomorphic  Approach  Regional 
Guidebooks"  (Clairain  ed.  In  Prep) — 
This  docimient,  currently  under 
development,  establishes  guidelines  for 
developing  regional  guidebooks  and 
addresses  the  information  necessary  for 
the  characterization  of  regional  wetland 
subclasses,  data  collection  and 
management  from  reference  wetland 
sites,  model  construction,  data  analysis, 
and  model  calibration,  verification,  and 
validation.  These  guidelines  must  be 
followed  if  the  regional  guidebook  is  to 
be  used  within  the  Section  404 
regulatory  program  and  other  Federal 
programs. 

D.  "National  Guidebooks"— These 
documents  will  provide  the  basis  for 
applying  the  HGM  Approach  for 
wetland  functional  assessment  to  one  of 
the  seven  major  classes  of  wetlands: 

•  Riverine  Wetlands  (Brinson  et  al 
1995) 

•  Depressional  Wetlands  (In  Prep) 

•  Estuarine  Fringe  Wetlands  (In  Prep) 

•  Lacustrine  Fringe  Wetlands 

•  Slope  Wetlands  (In  Prep) 

•  Mineral  Soil  Flats 

•  Organic  Soil  Flats 

Each  national  guidebook  will  serve  as 
a  template  from  which  regional 
guidebooks  can  be  developed.  Each 
document  will  identif)'  and  describe  the 
wetland  class,  description  of  selected 
functions,  variables,  and  rationale, 
including  supporting  literatiu^.  The 
document  will  lack  field  calibration  and 
specifics  on  reference  standards. 
National  guidebooks  will  be  published 
initially  as  operational  drafts  for  a  two- 
year  period,  to  allow  the  public  to 
provide  comments  on  the  information 
contained  within.  Revisions  will  be 
made  in  response  to  Beld  review  and 
public  comment  and  a  final  guidebook 
will  be  published. 

E.  "Regional  Guidebooks" — Regional 
Guidebooks  represent  a  regionalization 
for  wetland  subclasses,  of  the  National 
Guidebooks,  through  modification, 
calibration,  and  testing  to  determine 
effectiveness  under  local  and  regional 
conditions.  Regional  guidebooks  will 
contain  an  introduction  to  the  HGM 
Approach,  a  functional  profile  of  the 


regional  wetland  subclass,  guidance  for 
selecting  reference  wetland  sample 
locations,  guidance  for  selecting  and 
sampling  of  reference  standards, 
purpose  and  format  of  the  regional 
guidebook,  documentation  of  the 
functions  of  the  regional  wetland 
subclass,  guidance  on  the  application  of 
the  regional  guidebook  models  in  the 
field  including  the  materials  needed  to 
take  to  the  field.  This  document  will 
also  contain  appendices  addressing 
reference  data  sites  and  the  field  sheets 
used  to  collect  the  data,  any  raw/ 
summarized  information  needed  to 
support  the  model  or  calibration  of  the 
model,  and  any  other  information  that 
may  be  specific  to  the  regional 
guidebook. 

The  regional  guidebook,  having  been 
reviewed  by  an  interagency  panel  and 
an  interdisciplinary  team  of  experts 
familiar  with  the  region  and  wetland 
subclass,  will  be  published  by  WES  as 
an  Operational  Draft  of  the  regional 
guidebook  for  that  wetland  subclass,  for 
a  two-year  period.  The  preface  in  each 
operational  draft  will  contain  a 
statement  and  address  for  soliciting 
review  comments.  Each  operational 
draft  will  be  made  available  for  public 
use  for  a  two  year  period,  during  which 
time  comments  and  recommendations 
for  revisions  will  be  accepted.  The 
operational  draft  will  be  revised  to 
reflect  recommended  changes  in  the 
models  and  the  revised  models  will 
then  be  published  as  a  Final  Regional 
Guidebook. 

Each  final  regional  guidebook  will 
remain  in  use  for  a  period  not  to  exceed 
five  years  before  any  revisions  are  made. 
During  this  five  year  period,  it  will  be 
reviewed  by  an  interdisciplinary  team 
and  an  interagency  panel  to  assess 
changes  in  the  state  of  wetland  science, 
including  the  applicability  of  new  data 
and  research  on  the  particular  wetland 
subclass.  It  will  then  be  determined  if 
the  regional  models  need  revising.  If 
revisions  are  required,  the  final  regional 
guidebooks  will  be  revised  and 
republished. 

V.  Application  of  HGM  Approach 

One  of  the  primary  benefits  of  the 
HGM  Approach  is  that  it  provides  a 
method  to  rapidly  and  consistently 
assess  the  level  of  environmental  impact 
of  a  proposed  project.  This  information 
is  particularly  valuable  within  the 
review  of  Section  404  permit 
applications  where  the  HGM  Approach 
can  assess  the  ability  of  a  wetland  to 
perform  a  specific  function  before  and 
after  the  proposed  discharge  of  dredged 
or  fill  material.  As  such,  the  evaluation 
can  be  useful  in  identifying  the  least 
damaging  project  alternative  as  required 


by  the  Section  404  program.  Moreover, 
the  method  provides  regulators  with  a 
more  predictable  tool  to  gauge  the  level 
of  environmental  impact  and,  therefore, 
to  more  consistently  determine  the 
appropriate  regulatory  response,  i.e., 
ensure  that  the  level  of  review  is 
commensurate  with  the  degree  of 
environmental  impact  and  based  upon 
the  best  available  scientific  information. 

NRCS.  in  its  administration  of  the 
Food  Security  Act  of  1985,  as  amended, 
is  tasked  with  determining  impacts  to 
wetland  functions  due  to  conversions  or 
proposed  conversions  on  agricultural 
lands.  Such  determinations  must  be 
made  in  order  to  implement  the 
"minimal  effects"  and  mitigation 
exemptions  which  are  provided  in  the 
Food  Security  Act.  Under  the  minimal 
effects  exemption,  NRCS  will  identify 
thresholds  to  determine  whether  a 
conversion  activity  is  minimal.  The 
information  provided  from  an  HGM 
assessment  can  be  compared  to  the 
thresholds  and  provide  the  basis  for 
making  a  minimal  effect  determination. 
HGM  assessment  information  will  also 
provide  the  needed  data  to  determine 
mitigation  requirements  when  granting 
a  mitigation  exemption. 

The  HGM  Approach  also  provides 
important  information  to  determine  the 
nature  and  level  of  compensatory 
mitigation  that  is  needed  to  effectively 
offset  impacts  to  wetlands.  Identifying 
the  degree  to  \vhich  a  project  may 
adversely  affect  the  hydrologic, 
biogeochemical,  and  habitat  functions  of 
a  particular  wetland  enables  regulators 
to  more  accurately  determine  the 
amount  and  type  of  compensatory 
mitigation  required  to  offset  the  adverse 
impacts.  In  addition,  the  indicators  and 
variables  used  to  establish  the 
assessment  model  may  provide 
performance  standards  with  which 
mitigation  projects  can  be  monitored  to 
determine  compliance. 

In  addition,  tne  HGM  Approach  may 
also  be  applied  to  mitigation  banking 
(the  creation,  restoration,  or 
enhancement  of  wetlands  expressly  for 
the  purpose  of  providing  compensatory 
mitigation  for  multiple  projects.)  The 
HGM  approach  can  be  used  to 
determine  the  appropriate  number  of 
credits  available  at  a  mitigation  bank 
and  also  to  establish  performance 
standards  to  measure  the  success  of  the 
project  in  meeting  stated  goals. 

The  HGM  Approach  can  be  applied  to 
determine  the  relative  functional 
capacity  index  of  wetlands  in  a 
particular  geographic  area  within  a 
watershed  planning  or  wetland 
restoration  effort,  which  typically 
involves  the  collection  and  distribution 
of  data  on  the  functions  of  wetlands  in 
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the  area.  The  information  gathered  can 
be  used  to  make  management  decisions 
on  the  location  of  future  development 
within  the  watershed  and  the  protection 
of  its  aquatic  resources.  Where  existing 
regional  subclass  models  are  not 
available,  a  watershed  planning  effort 
may  provide  the  basis  from  which  a 
regional  assessment  model  can  be 
developed.  In  such  cases,  the  model  can 
be  tailored  to  meet  the  specific 
application  of  the  planning  effort. 

The  HGM  Approach  may  also  be  used 
in  the  context  of  a  State's  wetland  water 
quality  standards  program.  The  HGM 
Approach  provides  a  useful  freunework 
for  targeting  States'  data  collection  and 
research  efforts.  Many  States  have 
increased  their  efforts  to  monitor  and 
document  the  ecological  condition  of 
their  wetlands.  This  information  is  then 
used  to  define  more  appropriate  and 
specific  wetland  water  quality 
standards,  to  report  on  the  health  of 
States'  aquatic  systems,  and  to  set 
performance  standards  for  wetland 
restoration  and  mitigation  projects.  The 
indicators  and  variables  identified  in  a 
regional  guidebook  can  serve  as  the 
basis  for  establishing  narrative  or 
numeric  criteria  used  to  assess  whether 
an  established  standard  has  been  met. 

The  above  list  of  potential 
applications  of  the  HGM  Approach  will 
be  more  fully  addressed  in  the 
"Guidelines  for  Developing 


Hydrogeomorphic  Approach  Regional 
Guidebooks'. 

VI.  Schedule 

The  HGM  Approach  is  being 
implemented  in  three  phases.  Phase  I, 
initiated  in  1995,  focused  on  developing 
functional  assessment  models  and 
regional  guidebooks  for  priority  regional 
wetland  subclasses  including:  (a)  South- 
Central  Florida  flats  and  depressions 
and  flats  of  the  Everglades;  (b)  Western 
Kentucky  and  Tennessee  riverine  (low 
gradient,  low  order);  (c)  Vernal  pools  in 
California;  (d)  Prairie  potholes  of  the 
northern  plains  states;  (e)  Southeast 
Pine  Flatwoods,  and  (f)  Coastal  Fringe  of 
the  Texas  Gulf  Coast.  Phase  n,  initiated 
in  1996,  consists  of  an  expanded 
nationwide  effort  to  develop  functional 
assessment  models  and  regional 
guidebooks  in  approximately  15-20 
additional  regional  wetland  subclasses 
in  order  to  achieve  the  goal  of  having  a 
sufficient  number  of  assessment  models 
to  address  80  percent  of  the  priority 
Section  404  permit  workload  requiring 
functional  assessments.  (See  Table  3) 
Under  Phase  III,  functional  assessment 
models  and  regional  guidebooks  will  be 
developed  for  all  remaining  regional 
wetland  subclasses  identified. 

A.  Phase  I — Pilot  Pro|ect8 — 1995 

Phase  I  of  the  Action  Plan  was 
initiated  in  1995  and  is  focused  on 
developing  regionsd  guidebooks  for 
regional  wetland  subclasses  of  national 


priority  as  identified  by  a  survey  sent  to 
Corps  Districts.  National  priorities  were 
determined  and  pilot  Corps  Districts 
selected  by  surveying  field  offices  and 
identifying  those  types  of  wetlands 
which  are  experiencing  the  most 
development  pressure,  are  threatened 
due  to  scarcity,  and/or  are  complex  and 
difficult  to  assess.  A-teams  were 
established  to  identify  reference 
wetlands  and  develop  functional 
indices  for  these  priority  regional 
wetland  subclasses.  The  number  of  A- 
teams  formed  was  dependent  upon  the 
availability  of  personnel,  time,  and 
financial  resources,  consistent  with 
established  national  priorities.  A 
training  workshop  was  held  for  A-team 
members  to  ensure  consistency  in  the 
efforts  to  develop  regional  subclass 
models.  The  A-teams  initiated  technical 
meetings  to  accomplish  tasks  such  as: 
the  identification  of  functions  relevant 
to  the  particular  wetland  subclass,  the 
review  of  existing  assessment  models, 
the  selection  of  reference  wetlands,  the 
identification  of  variables,  and  the 
development  and  testing  of  functional 
indices.  The  objective  of  Phase  I  was  to 
develop  functional  indices  for  priority 
regional  wetland  subclasses,  and 
establish  protocol  for  identifying 
reference  wetlands  and  developing 
assessment  models  for  additional 
regional  subclasses  during  Phase  II  and 
Phase  III  in  a  consistent,  systematic,  and 
accurate  manner. 


Table  3.— Status  of  Development  of  Regional  Guidebooks 


Component 


National  Documents: 

National  Action  Plan 

Procedural  Document 

Guidelines  for  Developing  Hydro-geo- 
nfHjrphic  Approach  Regional  Guide- 
books. 

Classification  Report 

National  Guidetxxiks: 

Riverine  Wetlands  

Depressional  Wetlands 

Slope  Wetlands  

Fringe:  Estuarine  

Fringe:  Lacustrine 

Flats  ZZ 

Regional  Slope  Guidetxx)ks: 

Forested   Slope  Wetlands  of  New  Eng- 
land—Massachusetts. New  Hampshire, 
Vermont. 
Regional  Riverine  Guidetiooks: 

Low  gradient  2nd  or  3rd  order  streams  in 
Western  Kentucky  and  Tennessee. 

Low  gradient  2nd  or  3rd  order  streams  in 
the  Northern  Rockies — Montana. 


Contributing 
ager)cy(ies)  * 


COE/WES  

COE/WES  

COE/WES  

COE/WES  

COE/WES  

COE/WES/FWS 
COE/WES  

COE/WES  

COE/WES  

COEAVES  

COE/WES  


COE/WES/TN  DEC 

COE/WES/EPA/ 
States/Private/ 
FHWA. 


Product 


Technical  Report 
Technical  Report 
Technical  Report 

Technical  Report 

Operational  Draft 
Operational  Draft 
Operational  Draft 

Operational  Draft 

Operational  Draft 
Operational  Draft 

Operational  Draft 

Operational  Draft 
Operational  Draft 


Projected  comptetk>n 


Apr.  97. 
Apr.  96. 
Dec.  97 


Jun.  93 


May  96  Compleled 


Current  status 


Draft  Complete. 
Published. 
Initiated  Jan.  97. 


Published. 


Dec.  97 
Dec.  97 

Oct  97. 


May  98 

Jul.  97 .. 
Dec.  97 


Initiated  Oct.  96. 
Workshop  hekj  Oct. 

96. 
Workshop  hekJ  Sep. 

96.  Draft  complete 
PerxJing  Funding. 
Pending  Funding. 

Workshop  Jul.  96. 


Workshop  May  96. 

Draft  Complete. 
Workshop  hekJ  in  Apr. 

96. 
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Table  3.— Status  of  Development  of  Regional  Guidebooks— Continued 

Component 

Contributing 
agency(ies)  * 

Product 

Projected  completion 

Current  status 

Regional  Depressional  Guidebooks: 

Praine  Potholes — North  Dakota  

Depressions  in  South  and  Central  Ftonda 

Vemai  Pools  of  the  Central  Valley  of  Cali- 
fornia. 
Hertoceous  Depressions  of  the  Norttiem 

Rockies — Montana. 

Regkx^l  Fringe:  Coastal  Guidebooks: 

Coastal  Wetlands  of  the  Texas  Coast  

Regional  Fringe:  Lacustrine  Guidebooks: 

Tulsa 

Regkjnal  Flats  Guidebooks: 

Hertjaceous  Flats  in  South  and  Central 

Florida. 
Flats  in  the  East  Everglades  of  Ftonda 

Pine  Flatwoods  of  the  Southeastern  US  ... 

nrcs/coe/wes 

COEyWES  

COEWES  

COE/WES/EPA/ 
States/Private/ 
FHWA. 

COE/WES/EPA  

COE/WES/EPA  

COEWES 

COEWES  

fhwa/epa 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Dec.  97 

Oct.  97 

Sep.  98 

Oct.  97 

Oct  98  

Workshop  Jun.  95, 

Draft  completed. 
Workshop  held  Feb. 

96. 
Workshop  hekf  May 

96. 
Worttshop  heW  Apr. 

96. 

Initiated  Jan.  97, 
Workshop  sched- 
uled for  Nov.  97. 

Initiated  Jan.  97. 

Workshop  held  Feb. 

%. 
Woritshop  held  Apr. 

96. 
Initiated  May  96. 

62 

ISS 

Oct.  98 

Oct.  97 

Oct.  97 

Dec.  97 

1 
1 

9 

JE 
20 

ftote:  *>Agency  abbreviations  are  listed  betow. 

COE — U.S.  Army  Corps  of  Engineers  Headquarters  and  Districts. 

WES — U.S.  Army  Engineer  Watenways  Expenment  Station. 

EPA— U.S.  Environmental  Protection  Agency  Headquarters  and/or  regwnal  offices. 

NRCS — U.S.D.A.  Natural  Resources  Conservation  Service. 

FHWA— Federal  Highway  Administration. 

FWS— U.S.  Fish  and  Wifdhfe  Service. 

TN  DEC — Tennessee  Department  of  Environmental  Consen/ation, 

Five  regional  guidebooks  are  currently     B.  Phase  11 — Expanded  Nationwide              northern  Rocky  Mountains,  forested 
under  development  representing                  Effort                                                                 slope  w/etlands  in  New  England,  and 
depressional  wetlands  (prairie  potholes          „^        „.    ..       ...      ,„„„                   coastal  fringe  wetlands  of  the  Gulf  of 

in  the  northern  plains  states  and  vernal           ^^^^^  ^\  initiated  during  1996,                  Mexico,  hi  addition  to  the  efforts  being 
pools  in  the  Central  Valley  of                        consists  of  an  expanded  nationwide             led  by  the  Federal  agencies,  there  are 
California),  riverine  wetlands  (low               ^^"^  '°  develop  regional  guidelines  in        also  efforts  in  regional  guidebook 
gradient  streams  in  western  Kentucky/        approximately  15-20  additional                    development  being  led  by  various  states 
Tennessee),  flats  (flats  in  the  East                 ^8'°"^  wetland  subclasses.  Regional          under  EPA's  State  Grant  Program^  These 
Everglades  of  Florida),  and  flat/                    guidebooks  developed  m  Phase  II  will         efforts  to  date  are  listed  in  Table  4 
A            ■       1  ™  o  ;-o  :„  ci„..i^,  XoKi«  1     use  the  same  protocol  as  described  for         However,  it  should  be  recognized  that 
depressional  mosaics  in  Florida^  Table  3     pj^^^  j  ^^  idenUfied  in  Table  3,  efforts      expanded  efforts  in  this  PhLe  will  not 
Identities  the  current  status  ot  Uiese             currently  underway  as  part  of  Phase  U         address  all  regional  wetland  subclasses, 
regional  guidebooks  and  tJieir                      include  the  development  of  assessment       The  number  of  efforts  initiated  is 
anticipated  compleUon  dates.                        ^^^^^^  ^^^  riparian  systems,  herbaceous     dependent  upon  the  availability  of 

depressional  and  slope  wetlands  in  the       personnel,  time,  and  financial  resources. 

TABLE  4.— Status  of  Other  HGM  Efforts,  Funded  by  the  U.S.  Environmental  Protection  Agency  (including 

EPA  State/Tribal  Wetland  Grant  Program) 

19  97 

Component 

Contnbutino 
agency(ies) 

Product 

Projected  completion 

Cun'ent  status 

Regkxial  Rivenne  Guldetxxiks: 

Low   gradierft   nverine   wetlands   in   the 

lower  Mississippi  River  Valley. 
Rivenne  Wetlands  of  the  Santa  Margarita 

Watershed  m  Southern  California. 

Rivenne/slope     wetlarxjs     of     southeast 
Alaska. 

Rivenne  wetlands  in  1  st— 2nd  order  head- 
water   reaches    in    Pennsylvania    and 
Maryland. 

Rivenne  wetlands  along  broad  floodplains 
associated  with   streams  greater  than 
2nd  order  m  Pennsylvania  and  Mary- 
land. 

EPA/COE-WES  

EPA  

Ala.«*a  DEC/SGP  

EPA  

EPA 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Operational  Draft 

Sep.  98 

Oct  98  

Initiated  Apr  97. 

Draft  complete,  un- 
dergoing peer  re- 
view pnor  to  wori<- 
shop  review. 

Draft  undergoing  peer 
review. 

Initiated  May  94. 

Initiated  May  94. 

Oct  97 

Mar.  99 

1 

Mar.  99 

UMI 
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Table  4.— Status  of  Other  HGM  Efforts,  Funded  by  the  U.S.  Environmental  Protection  Agency  (including 

EPA  State/Tribal  Wetland  Grant  Program}— Continued 


Component 


Flow  through  and  impounded  riverine  wet- 
lands in  Washington. 

Low  gradient  riverine  wetlands  of  the 
Great  Colorado  Plateau  and  Rocky  Mt. 
region. 

Riverine  wetlands  of  Kenai  watershed 
Alaska. 

Regional  Slope  Guidebooks: 

Slope  wetlands  in  Pennsylvania 

Regional  Depression  Guidetxxjks: 

Flowthrough  and  closed  depression  wet- 
lands in  Washington. 

Depression  wetlands  in  Pennsylvania 

Depression  wetlands  in  Guam  

Regional  Flats  Guidetxxjks: 

Flats  wetlands  on  discontinuous  perma- 
frost in  interior  Alaska. 
Regional  Fringe  Guidebooks: 

TkJal  freshwater  marshes  of  the  Hudson 
River,  New  York. 

Other:  ,, 

Characterization   and   functional   assess- 
ment   of    reference    wetlands    of    the 
southern  and  central  Rocky  Mountains. 


Contributing 
agency(ies) 


Washington  Dept  of 
Ecology/SGP. 

Utah  Governor's  Of- 
fice of  Planning/ 
SGP. 

AK  DEC/FWS/  Kenai 
Peninsula  Borough/ 
SGP. 


EPA 


Washington  Dept  of 
Ecology/SGP. 

EPA  

EPA 

AK  DEC/NRCS/DOA/ 
SGP. 

NY  DEC/COE/Hudson 
River  Improvement 
Fund/SGP. 

Colorado  Geological 
Survey/SGP. 


Note:  *  =Agency  abbreviations  are  listed  betow: 
COE-WES— U.S.  Army  Corps  of  Engineers. 
EPA— U.S.  Environmental  Protection  Agency 
SGP— EPA's  State^-nbal  Wetland  Grant  Program. 
NRCS — U.S.D.A.  Natural  Resources  Conservation  Service. 
AK  DEC — Alaska  Department  of  Environmental  Conservation. 
NY  DEC— New  York  Department  of  Environmental  Conservation 
DOA— Department  of  the  Army. 


Product 


Operational  Draft 
Operational  Draft 


Operational  Draft Sep.  98 


Operatk>nal  Draft 

Operational  Draft 

Operational  Draft 
Operational  Draft 

Operational  Draft 
Operational  Draft . 


Grant  Report 


Projected  completk>n 


Jan.  98 
Mar.  98 


Dec.  98 

Jan.  98 

Dec.  98 
Dec.  99 


Jul.  97 


Dec.  98 


Jun.  98 


Current  status 


Workshop  heW  May 

97. 
Data  collectk)n. 


Fieldwork  Jul  97. 


Initiated  May  94. 

Workshop  heM  May 

97. 
Initiated  May  94. 
Initiate  in  /^ug  97. 

Workshop  hekJ  /Vpr 
97. 

Pre-draft  guidebook 
completed. 


Initiated  Aug  96. 


In  addition  to  the  development  of 
regional  guidebooks,  the  Corps  and  the 
other  Federal  agencies,  will  work 
together  during  Phase  II,  to  develop 
necessary  guidance  on  how  the  HGM 
Approach  may  be  applied  in  the  review 
of  Section  404  permit  applications.  The 
intent  of  the  guidance  is  to  clarify  how 
information  from  an  assessment  can  be 
used  to  determine  the  level  of 
enviroiunental  impacts  a  proposed 
project  may  cause  and  the  appropriate 
regulatory  response. 

C.  Phase  III 

Based  on  the  needs  of  the  Federal 
agencies  and  work  conducted  to  date  by 
others,  the  agencies  will  establish  a 
priority  lisdng  of  additional  models  to 
be  developed. 

VII.  Funding 

Primary  funding  for  the  Federal  effort 
to  develop  the  HGM  Approach  has  been 
and  will  continue  to  be  provided 
through  the  Corps,  with  additional 
support  being  provided  by  other  federal 
agencies,  including  EPA.  NRCS,  FWS, 
NMFS.  and  FHWA.  As  development  of 
the  approach  continues,  limited  Federal 


funds  will  be  available  for  the 
development  of  each  regional  guidebook 
to  support  tasks  such  as  the  collection 
of  data,  training,  and  technical 
workshops.  The  cost  for  developing 
regional  guidebooks  is  expected  to  vary 
depending  on  the  scope  of  the  effort  and 
the  level  and  nature  of  participation  by 
Federal,  State,  Tribal  and  local  agencies 
and  the  private  sector.  For  State.  Tribal 
and  certain  local  efforts,  EPA's  State 
Wetlands  Grant  Program  has  made 
funding  available  for  those  agencies 
wishing  to  pursue  an  HGM  Approach 
within  their  wetlands  program. 
Interested  State.  Tribal  and  local 
agencies  should  contact  the  local  EPA 
office  for  further  information. 
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Appendix  A 

Definition  of  Terms 

Assessment  Model:  A  simple  model 
that  defines  the  relationship  between 
ecosystem  and  landscape  scale 
attributes  and  processes  and  functional 
capacity  of  a  wetland.  The  model  is 
developed  and  calibrated  using 
reference  wetlands  from  a  reference 
domain. 

Assessment  Objective:  The  reason 
why  an  assessment  of  wetland  functions 
is  being  conducted.  Assessment 
objectives  normally  fall  into  one  of  three 
categories.  These  include:  documenting 
existing  conditions,  comparing  different 
wetlands  at  the  same  point  in  time  (e.g.. 
alternatives  analysis,  and  comparing  the 
same  wetland  at  diH^erent  points  in  time 
(e.g.,  itnpact  analysis  or  mitigation 
success). 

Assessment  Team  (A-Team):  An 
interdisciplinary  group  of  regional  and 
local  scientists  responsible  for 
identifying  regional  wetland  subclasses, 
identification  of  reference  wetlands, 
construction  of  assessment  models, 
definition  of  reference  standards,  and 
calibration  of  assessment  models. 

Functional  Assessment:  The  process 
by  which  the  capacity  of  a  wetland  to 
perform  a  function  is  measured  or 
estimated.  The  Hydrogeomorphic 
Approach  measures  capacity  using  an 
assessment  model  to  determine  a 
functional  capacity  index. 

Functional  Capacity:  The  rate  or 
magnitude  at  which  a  wetland 
ecosystem  performs  a  function. 
Functional  capacity  is  dictated  by 
characteristics  of  the  wetland  ecosystem 
and  the  surrounding  landscape,  and 
interaction  between  the  two. 

Functional  Capacity  Index  (FCI):  An 
index  of  the  capacity  of  a  wetland  to 
perform  a  function  relative  to  other 
wetlands  within  a  regional  wetland 
subclass  in  a  reference  domain. 
Functional  capacity  indices  are  by 
definition  scaled  firom  0.0  to  1.0.  An 
index  of  1.0  indicates  the  wetland 
performs  a  function  at  the  highest 
sustainable  functional  capacity,  the 
level  equivalent  to  a  wetland  under 
reference  standard  conditions  in  a 
reference  domain.  An  index  of  0.0 
indicates  the  wetland  does  not  perform 
the  function  at  a  measurable  level,  and 
will  not  recover  the  capacity  to  perform 
the  function  through  natural  processes. 


Highest  Sustainable  Functional 
Capacity:  The  level  of  functional 
capacity  achieved  across  the  suite  of 
functions  by  a  wetland  under  reference 
standard  conditions  in  a  reference 
domain.  This  approach  assumes  that  the 
highest  sustainable  functional  capacity 
is  achieved  when  a  wetland  ecosystem 
and  the  surrounding  landscape  are 
undisturbed. 

Hydrogeomorphic  Wetland  Class:  The 
highest  level  in  the  hydrogeomorphic 
wetland  classification.  There  are  seven 
basic  hydrogeomorphic  wetland  classes 
including  depressional,  fringe — 
lacustrine  and  coastal,  slope,  riverine, 
and  flat — mineral  and  organic. 

Project  Target:  The  level  of 
functioning  identified  for  a  restoration 
or  creation  project.  Conditions  specified 
for  the  functioning  are  used  to  judge 
whether  a  project  reaches  the  target  and 
is  developing  toward  site  capacity. 

Project  Standards:  Performance 
criteria  and/or  specifications  used  to 
guide  the  restoration  or  creation 
activities  toward  the  project  target. 
Project  standards  should  include  and 
specify  reasonable  contingency 
measures  if  the  project  target  is  not 
being  achieved. 

Red  Flag  Features:  Features  of  a 
wetland  or  the  surrounding  landscape  to 
which  special  recognition  or  protection 
is  assigned  on  the  basis  of  objective 
criteria.  The  recognition  or  protection 
may  occur  at  a  federal,  state,  regional,  or 
local  level,  and  may  be  official  or 
unofficial. 

Reference:  Standard  for  measuring, 
reckoning,  or  constructing. 

Reference  Domain:  The  geographic 
area  from  which  reference  wetlands  are 
selected.  A  reference  domain  may  or 
may  not  include  the  entire  geographic 
area  in  which  a  regional  wetland 
subclass  occurs. 

Reference  Standard  Wetlands:  The 
sites  within  a  reference  wetland  data  set 
from  which  reference  standards  are 
developed.  Among  all  reference 
wetlands,  reference  standard  sites  are 
judged  by  an  interdisciplinary  team  to 
have  the  highest  level  of  functioning. 

Reference  Standards:  Conditions 
exhibited  by  a  group  of  reference 
wetlands  that  correspond  to  the  highest 
level  of  functioning  (highest,  sustainable 
level  of  functioning)  across  the  suite  of 
functions  performed  by  the  regional 
wetland  subclass.  The  highest  level  of 
functional  capacity  is  assigned  an  index 
score  of  1.0  by  definition. 

Reference  Wetlands:  Wetland  sites 
that  encompass  the  variability  of  a 
regional  wetland  subclass  in  a  reference 
domain.  Reference  wetlands  are  used  to 
establish  the  range  of  conditions  for 
construction  and  calibration  of 


functional  indices  aud  establish 
reference  standards. 

Regional  Wetland  Subclass:  Wetlands 
within  a  region  that  are  similar  based  on 
hydrogeomorphic  classification  factors. 
There  may  be  more  than  one  regional 
wetland  subclass  identified  within  each 
hydrogeomorphic  wetland  class 
depending  on  the  diversity  of  wetlands 
in  a  region,  and  assessment  objectives. 

Site  Potential:  The  highest  level  of 
functioning  possible,  given  local 
constraints  of  disturbance  history,  land 
use,  or  other  factors.  Site  capacity  may 
be  equal  to  or  less  than  levels  of 
functioning  established  by  reference 
standards  for  the  reference  domain,  and 
it  may  be  equal  to  or  less  than  the 
functional  capacity  of  a  wetland 
ecosystem. 

Wetland  Functions:  The  normal 
activities  or  actions  that  occur  in 
wetland  ecosystems,  or  simply,  the 
things  that  wetlands  do.  Wetland 
functions  result  directly  from  the 
characteristics  of  a  wetland  ecosystem 
and  the  ^^rrounding  landscape,  and 
their  interaction. 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-48-L] 

Issuance  of  Temporary  Order;  El  Paso 
Electric  Company 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Issuance  of  Temporary 
Order  and  Request  for  Comments. 

SUMMARY:  Notice  is  hereby  given  that  of 
DOE  has  issued  El  Paso  Electric 
Company  (EPE)  a  Temporary  Order  in 
FE  Docket  EA-48-L  that  authorizes  EPE 
to  increase  the  level  of  electricity 
exports  to  Mexico  from  200  MW  to  210 
MW  for  the  summer  months  of  1997. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  7,  1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
5883  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPL£MENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
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require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  June  9,  1997.  EPE  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  to  temporarily  exceed  the 
authorized  transmission  rate  of  200 
megawatts  (MW)  for  electricity  exports 
to  Mexico  over  two  international 
transmission  lines  owned  and  operated 
by  EPE  in  the  vicinity  of  El  Paso.  Texas. 
This  request,  to  export  up  to  210  MW 
of  electric  power  through  August.  1997. 
is  to  accommodate  hourly  fluctuations 
in  CFE's  sunmier  load  requirement. 

DOE  has  determined  that  the 
immediate  nature  of  CFE's  need  for 
electric  energy  this  sununer  justifies  an 
abbreviated  public  comment  period  and 
the  issuance  of  a  temporary  order  prior 
to  completion  of  the  comment  period. 
PROCEDURAL  MATTERS:  DOE  is 
publishing  this  notice  concutrrent  with 
issuance  of  the  Order  in  Docket  EA-4(V- 
L  attached  as  Appendix  A  to  this  Notice. 
Any  persons  desiring  to  become  a  party 
to  this  proceeding  or  to  be  heard  by 
filing  comments  or  protests  regarding 
this  Order  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §S  385.21 1  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  are  to  be  filed  direj:tly  with: 
Pedro  Serrano.  Jr.,  Assistant  Vice 
President.  El  Paso  Electric  Company, 
P.O.  Box  982.  El  Paso,  Texas  79960. 

Copies  of  the  EPE  application  and 
Order  EA-48-L  will  be  made  available, 
upon  request,  for  public  inspection  and 
copying  at  the  address  provided  above. 

Issued  in  Washington,  D.C..  June  13, 1997. 
Anthoay  J.  Cmiio 

Manager.  Electric  Power  Regulation,  Office 
of  Coal  Br  Power  Im/Ex,  Office  of  Coal  & 
Power  Systems.  Office  of  Fossil  Energy. 

Appendix  A 

El  Paso  Electric  Company,  Order  No. 
EA-48-L 


I.  Background 

Exports  of  electric  energy  firom  the 
United  States  to  a  foreign  country  are 
regulated  and  require  authorization 
under  section  202(e)  of  the  Federal 
Power  Act  (FPA)  (16  U.S.C.  §824a(e)). 

On  June  9,  1997,  El  Paso  Electric 
Company  (EPE)  filed  a  letter  application 
with  the  Office  of  Fossil  Energy  (FE)  of 
the  Department  of  Energy  (DOE) 
requesting  that  EPE's  electricity  export 
authoritation  be  amended  to  increase 
the  allowable  level  of  exports  to  Mexico 


from  200  megawatts  (MW)  to  210  MW 
through  August  1997.  EPE's  request  was 
.occasioned  by  a  recent  request  from  the 
Comision  Federal  de  Electricidad  (CFE), 
the  national  electric  utility  of  Mexico, 
for  additional  purchases  of  capacity  to 
accommodate  hourly  fluctuations  in  the 
CFE  load  requirements  during  the 
summer.  The  increased  exports  would 
be  delivered  to  CFE  over  EPE's  two 
existing  115-kV  international 
transmission  lines  previously 
authorized  by  Presidential  Permits  PP- 
48  and  PP-92. 

The  EPE  and  CFE  normally  are 
operated  asynchronously.  During 
periods  when  EPE  is  either  exporting 
electric  energy  to.  or  importing  from 
CFE.  synchronism  between  the  two 
systems  can  only  be  maintained  when 
either  a  portion  of  CFE's  Ciudad  Juarez 
system  is  not  connected  to  CFE's 
national  interconnected  electrical 
system  or  El  Paso's  system  is  not 
interconnected  with  the  rest  of  the 
Western  System  Coordinating  Coimcil 
(WSCC)  system.  When  CFE  receives 
electric  energy  from  EPE,  it  must  isolate 
a  portion  of  its  system  from  the 
remainder  of  the  CFE  system  and  rely 
on  EPE  to  supply  the  full  electrical 
requirements  of  that  isolated  portion. 
When  supplying  electrical  service  to 
that  isolated  portion  of  the  CFE  system. 
EPE  must  be  able  to  accommodate  the 
hourly  fluctuation  in  load.  EPE  has 
estimated  that  these  hourly  fluctuations 
could  require  EPE  to  supply  up  to  210 
MW  of  electric  power  to  the  isolated 
portion  of  the  CFE  system.  Since  EPE's 
existing  export  authorization  (EA-4&-I) 
limits  exports  to  CFE  to  200  MW,  EPE 
has  requested  a  10-MW  increase  in  the 
authorized  level  of  exports  for  the 
summer  months. 

EXDE  is  issuing  this  Order  concurrent 
with  the  public  notice  in  the  Federal 
Register.  DOE's  intent  in  so  doing  is  to 
accommodate  an  immediate  need  for 
power  in  Mexico  that  can  only  be 
satisfied  by  this  accelerated  process. 

n.  Discussion  and  Analysis 

On  October  29.  1996,  the  Secretary  of 
Energy  signed  Delegation  Order  No. 
0204-163.  which  delegated  and 
assigned  to  the  Federal  Energy 
Regulatory  Commission  (FERC) 
authority  to  carry  out  such  functions 
vested  in  the  Secretary  to  regulate 
access  to,  and  the  rates,  terms  and 
conditions  for,  transmission  services 
over  EPE's  international  transmission 
facilities.  This  authority  was  delegated 
to  FERC  for  the  sole  purpose  of  carrying 
out  the  Department's  p>olicy  of 
comparable  open-access,  non- 
discriminatory transmission  service 
over  international  transmission  lines 


and,  thus,  authorized  FERC  to  take  any 
further  actions  that  may  be  necessary  to 
effectuate  open  access  transmission  over 
the  United  States  portion  of  EPE's 
international  lines.  Notice  and  a  copy  of 
the  Delegation  Order  were  published  in 
the  Federal  Register  on  Noveml)er  1 , 
1996.  at  61  FR  56525. 

The  Delegation  Order  did  not 
preclude  the  Secretary  from  exercising 
or  further  delegating  any  of  the 
authority  therein  delegated. 
Accordingly,  the  instant  application  by 
EPE  is  being  processed  by  DOE.  In 
addition,  because  of  the  immediate 
nature  of  the  CFE  request,  the  limited 
notice  provided  to  EPE  of  the  added 
energy  requirement,  and  the  technical 
inability  of  CFE  to  obtain  the  required 
relief  from  other  domestic  of  U.S. 
sources,  DOE  is  expediting  its  normal 
process  to  provide  CFE  maximum  relief. 

DOE  calls  EPE's  attention  to  the 
repetitive  nature  of  summer  emergency 
and  short  term  requests  to  export  at 
increased  power  levels  to  Mexico. 
Because  of  these  historic  trends  in  the 
operation  of  the  EPE/CFE 
interconnection,  DOE  encourages  EPE  to 
prepare,  prior  to  the  1998  peak  load 
season,  studies  to  support  an 
application  to  permanently  increase  the 
authorized  rate  of  transmission  to  CFE 
above  the  current  200  MW  limit  to 
handle  future  emergency  needs  of  CFE 
during  the  summer  months. 

m.  FindiBg  and  Decision 

The  circumstances  described  in  the 
letter  application  in  FE  Docket  EA-48- 
L  to  amend  Order  EA-48-I  by 
temporarily  increasing  the  authorized 
rate  of  transmission  to  210  MW  for  the 
summer  months  of  1997  are  similar  to 
other  temporary  emergency 
authorizations  issued  EPE  in  the  f>ast. 
IX)E  has  determined  that  the  electric 
reliability  review  prepared  on  March  19, 
1992,  in  FE  Docket  FE-48-I,  and  its 
review  of  EPE's  June  9, 1997  Study  of 
System  Impacts  that  modeled  the 
proposed  increase  in  transmission  to 
CFE.  fulfills  the  statutory  requirements 
of  the  FPA.  Specifically,  this  review 
determined  that  operating  these 
facilities  in  compliance  with  the  system 
criteria  of  EPE  and  WSCC.  combined 
with  the  EPE/CFE  interconnection 
agreement  that  permits  EPE  to  reduce  or 
terminate  exports  to  CFE  (even 
emergency  sales)  during  any  system 
operating  conditions  on  the  EPE  system 
which  would  create  a  potential 
reliability  problem,  would  not  adversely 
impact  on  the  reliabilitj-  of  the  U.S. 
electric  power  supply  system. 

Similarly,  DOE  finds  that  it  has 
adequately  satisfied  its  responsibility 
under  the  National  Environmental 
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Policy  Act  of  1969  through  adoption  of 
the  Finding  of  No  Significant  Impact 
dated  April  15.  1992,  and  contained  in 
FE  Docket  EA-48-I. 

IV.  Order 

Based  on  the  above  discussion  and 
findings,  paragraph  (A)  of  Order  EA-48- 
I  is  amended  by  adding  the  following 
sentence:  From  the  date  of  this  Order 
until  August  31.  1997,  EPE  is  authorized 
to  export  electric  energy  to  Mexico  at  a 
maximum  allowable  rate  of 
transmission  of  210  MW. 

Issued  in  Washington,  D.C.,  on  June  13. 
1997. 
Antiiony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &■  Power  Im/Ex,  Office  of  Coal  Br 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  97-16187  Filed  6-19-97;  8:45  am] 

BILUNG  COO€  •450-01-^ 


DEPARTMENT  OF  ENERGY 

<  eral  Energy  Regulatory 
vyummission 

[Docket  No.  CP97-668-000] 

ftNR  Pipeline  Company;  Notice  of 
Request  under  Blanket  Authorization 

« 

June  16,  1997 

Take  notice  that  on  June  10,  1997, 
AMR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP97-568- 
000,  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  op>erate 
under  the  provisions  of  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  existing 
facilities  that  have  been  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

ANR  states  that  it  constructed  an 
interconnection  between  ANR  and 
Arkla,  a  division  of  NorAm  Energy 
Corporation,  (Arkla)  in  Woodward 
County,  Oklahoma,  under  Section  311 
of  the  NGPA.  ANR  states  that  this 
interconnection  was  placed  in  service 
on  April  12.  1997.  ANR  indicates  that 
the  facilities  consist  of  a  two-inch 
positive  displacement  meter,  an 
electronic  measurement  system,  an 
insulating  fiange,  and  approximately 
490  feet  of  four-inch  pipeline.  ANR 
further  indicates  that  the  total  cost  of 
the  facilities  was  approximately 
$73,500,  for  which  ANR  are  fully 
reimbursed  by  Arkla.  By  this 
application,  ANR  seeks  authorization, 
under  Section  157.211  of  the 
Commission's  prior  notice  regulations,' 
to  operate  its  intercommection  with 


Arkla  under  the  provisions  of  Section 
7(c)  of  the  NGA. 

Any  person  or  the  Commission  Staff 
may,  within  45  days  of  the  issuance  if 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  uf 
the  Natiiral  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-16141  Filed  6-19-97;  8:45  am) 
BiUJNQ  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-^70-0001 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

June  16, 1997. 

Take  notice  that  on  June  11, 1997. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-570-000  a  request 
pursuant  to  sections  157.205, 157.216 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216,  157.212)  for 
authorization  to  upgrade  the  Rosemount 
#1  TBS,  an  existing  delivery  point 
located  in  Dakota  County,  Minnesota,  to 
accommodate  increased  natural  gas 
deliveries  to  Koch  Hydrocarbon 
Company  (Koch)  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  replace  the 
meter  module  on  the  existing  8-inch 
meter  and  install  an  additional  8-inch 
meter  at  the  existing  station.  Northern 
states  that  Koch  has  requested  the 
proposed  upgrade  of  the  Rosemount  #1 
TBS  to  accommodate  increased 
deliveries  for  use  at  their  plant.  The 
increesed  deliveries  would  be  from 


35,000  MMBtu/day  to  100,000  MMBtu/ 
day,  peak  day  and  from  11,400,000 
MMBtu  to  25,500,000  MMBtu,  annual 
under  Northern's  currently  effective 
service  agreements.  Northern  estimates 
the  cost  to  upgrade  this  delivery  point 
to  be  $117,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  insttmt  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-16140  Filed  &-19-97;  8:45  am] 

BiLUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-65»-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

June  16. 1997. 

Take  notice  that  on  June  3.  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP97- 
559-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  7.5 
miles  of  Warren-Elk  Basin  natural  gas 
transmission  pipeline.  6.9  miles  in 
Carbon  County.  Montana  and  .6  miles  in 
Park  County.  Wyoming,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williston  Basin  states  that  the  7.5 
miles  of  6-inch  pipeline  is  old  and 
deteriorated  and  has  not  been  used  in 
several  years.  Williston  Basin  states 
further  that  there  would  be  no  effect  on 
existing  customers,  as  service  would 
continue  through  an  existing  12-inch 
loop  line. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 


UMI 


Federal  Register  /  Vol.  62,  No    119  /  Friday,  June  20.  1997  /  Notices 


33623 


with  reierence  to  said  application 
should  on  or  before  July  7,  1997,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  E)C  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-16180  Filed  6-19-97;  8:45  am) 
BILUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Enerov  Regulatory 
Commiesior 

[Do  K  I  No  EL95-31-002.  etal.] 

Duke  Power  Company,  et  al.,  Electric 
Rate  and  Corporate  Regulation  Rlings 

June  13, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

(Docket  No.  EL95-3 1-002] 

Take  notice  that  on  April  25,  1997, 
Duke  Power  Company  tendered  for 


filing  lis  compliance  filing  in  the  above- 
referenced  docket. 

Comment  date.- June  26,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER96-2820-OO0] 

Take  notice  that  on  May  16,  1997, 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  its  amendment  to  the 
Interconnection  and  Interchange 
Agreement  between  NSP  and  North 
Centra*  Power  Company  (NCP)  in  the 
above-referenced  docket. 

Comment  date;  June  26,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

(Docket  No.  ER9 7-3 08 1-000] 

Take  notice  that  on  May  28,  1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  die  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  0{>erating  Companies,  and 
William  Energy  Services  Company. 
Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

(Docket  No.  ER9 7-3 08 2-000] 

Take  notice  that  on  May  28,  1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Central  and  South  West  Services,  Inc. 
(CSW),  acting  as  agent  for  Southwestern 
Electric  Power  Company  and  Public 
Service  Company  of  Oklahoma. 

Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER9 7-3085-000] 

Take  notice  that  on  May  27,  1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  service  agreements 
establishing  Municipal  Electric 


Authority  of  Georgia  (MEAG)  and 
Cinergy  Services,  Inc.  (CINERGY)  as 
customers  under  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
MEAG,  CINERGY,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9 7-3086-000) 

Take  notice  that  on  May  27,  1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Consumers  Energy  Company 
and  Detroit  Edison  Company  (the 
Michigan  Companies).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  2.  Also  included  in 
the  submittal  is  a  non-firm  transmission 
service  agreement  between  the  parties, 
for  service  under  Wisconsin  Electric's 
FERC  Electric  Tariff,  Original  Volume 
No.  7. 

Wisconsin  Electric  requests  an 
effective  date  sixty  days  after  filing. 
Copies  of  the  filing  have  been  served  on 
the  Michigan  Companies,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Conunission. 

Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER9  7-308  7-000] 

Take  notice  that  on  May  27,  1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing;  1)  an 
agreement  dated  April  30.  1997,  by  and 
between  PG&E  and  the  San  Francisco 
Bay  Area  Rapid  Transit  District  (BART) 
entitled  "Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service" 
(Service  Agreement);  and  2)  a  request 
for  termination  of  this  Service 
Agreement. 

The  Service  Agreement  was  entered 
into  for  the  purpose  of  firm  point-to- 
point  transmission  service  for  4.8  MW 
of  power  delivered  to  BART  at  PG&E's 
Bayshore  Substation.  The  effective  date 
of  termination  is  either  the  requested 
date  shown  below  or  such  other  date  the 
Commission  deems  appropriate  for 
termination. 


Service  agreement  date 


April  30,   1997— Service  Agreement  No.  under  FERC 

Electric  Tariff,  Original  Volume  No.  3. 


Term 


May  1.  1997  through  July  31,  1997 


Requested  ef- 
fective date  for 
termination 


July  31,  1997. 


Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  BART. 

Comment  date:  June  27, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operating 

\i :  ■ement 

[Docket  No.  ER97-3088-O00I 

Take  notice  that  on  May  27.  1997,  the 
PJM  Interconnection.  LLC.  (PJM)  filed, 
on  behalf  of  the  Members  of  the  LLC, 
membership  applications  of  Plum  Street 
Energy  Marketing.  Inc..  Western  Power 
Services,  Inc.,  and  Schuylkill  Energy 
Resources,  Inc.  PJM  requests  an  effective 
date  of  March  31.  1997. 

Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Energy  Djmamics,  Inc. 

[Docket  No.  ER9 7-3089-000) 

Take  notice  that  on  May  28. 1997, 
Energy  Dyiiamics,  Inc.  (EDI),  tendered 
for  filing  1)  accept  and  approve  EDI's 
FERC  Electric  Rate  Schedule  No.  1;  2) 
grant  blanket  authorization  for  EDI  to 
make  wholesale  sales  of  electric  power 
in  interstate  commerce  at  negotiated 
market  rates;  3)  disclaim  jurisdiction 
over  EDI's  brokering  activities;  4)  waive 
certain  filing  requirements  under  18 
CFR  35.12;  and  5)  grant  such  other 
waivers  and  authorizations  as  are 
consistent  with  the  Commission's  prior 
actions  with  respect  to  similar 
applications. 

Comment  date:  June  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER97- 3090-000] 

Take  notice  that  on  May  28.  1997, 
Soyland  Power  Cooperative.  Inc. 
(Soyland).  tendered  for  filing  a  rate 
schedule  change  pursuant  to  §  205  of 
the  Federal  Power  Act  and  §  35.13  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
The  filing  consists  of  an  amendment  to 
the  Amended  and  Restated  Power 
Coordination  Agreement.  Amendment 
No.  6  to  the  Power  Coordination 
Agreement  between  Illinois  Power 
Company  and  Soyland,  dated  October  5, 
1984  (Soyland  Rate  Schedule  FERC  No. 
28,  Docket  No.  ER9&-2973).  Soyland 


seeks  an  effective  date  of  September  13, 
1996.  and  waiver  of  the  Commission's 
sixty-day  prior  notice  requirement. 

Copies  of  the  ffling  were  served  upon 
Illinois  Power  Company  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  27. 1997,  |p 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Energy  Company 

[Docket  No.  ER97-3091-O00) 

Take  notice  that  on  May  28. 1997, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Public  Service  Company 
(Northern),  under  the  terms  of  the 
Barton  Lake-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumers  Electric  Rate  Schedule  FERC 
No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  provides  that  the  annual  charge 
rate  may  be  redetermined  effective  May 
1,  1997  using  year-end  1996  data  with 
a  new  annual  charge  rate.  As  a  result  of 
the  redetermination,  the  monthly 
charges  to  be  paid  by  Northern  were 
decreased  from  $17,693.00  to 
$15,700.00.  Consumers  requests  an 
effective  date  of  May  1, 1997,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Northern,  the  Michigan  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  June  27. 1997.  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER97-3092-O00I 

Take  notice  that  on  May  28. 1997. 
Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
the  Actual  1996  Cost  report  in 
accordance  with  Article  IV,  Section  A 
(2)  of  the  North  Hartland  Transmission 
Service  Corporation  (Agreement) 
between  Central  Vermont  Public  Service 
Corporation  (CVPS  or  Compemy)  and  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative.  Inc.  (VG&T) 
under  which  CVPS  transmits  the  output 
of  the  VG&T's  4.0  Mw  hydroelectric 
generating  facility  located  in  North 


Hartland.  Vermont  via  a  12.5  kV  circuit 
owned  and  maintained  by  CVPS  to 
CVPS's  substation  in  Quechee,  Vermont 
The  North  Hartiand  Transmission 
Service  Contract  was  filed  with  the 
Commission  on  September  6.  1984  in 
Docket  No.  ER84-674-000  and  was 
designated  as  Rate  Schedule  FERC  No. 
121. 

Under  Article  IV.  Section  A  (2)  of  the 
Agreement,  the  annual  charges  to  VG&T 
are  based  on  estimated  data  which  are 
subject  to  a  reconciliation  or  "true-up", 
after  the  year  is  over,  using  actual  data 
as  reported  in  the  Company's  FERC 
Form  No.  1. 

Comment  date:  June  27. 1997,  in 
accordance  with  Standard  Paragraph  at 
the  end  of  this  notice. 

13.  Central  Vermont  Public  Service 
Cooperation 

[Docket  No.  ER97-3093-000I 

Take  notice  that  on  May  28, 1997, 
Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
a  letter  stating  that  based  on  the 
anticipation  of  approval  of  the 
uncontested  SetUement  Agreement  in 
Docket  No.  ER95-680-000.  the 
Company  does  not  plan  to  submit  the 
true-up  ffling  based  on  actual  cost  and 
loads  for  calendar  year  1996  because 
such  a  true-up  filing  will  not  be 
required  or  useful  under  the  Settlement 
Agreement  and  administrative 
efficiencies  can  be  gained  by  not  filing. 
The  sole  customer.  New  Hampshire 
Electric  Cooperative.  Inc.,  will  not  be 
harmed  by  the  Company's  plan  since, 
upon  approval  of  such  Settlement 
Agreement,  the  Company  will  be 
required  to  refund,  with  interest 
computed  in  accordance  with  18  CFR 
35.19a.  any  overcharges  in  billing  that 
may  have  occurred. 

Comment  date:  June  27. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER9 7-3094-000) 

Take  notice  that  on  May  28,  1997, 
Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Actual  1996  Cost  Report  required 
under  Article  2.4  on  Second  Revised 
Sheet  No.  18  of  FERC  Electi-ic  Tariff, 
Original  Volume  No.  3.  of  Central 
Vermont  under  which  Central  Vermont 
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provides  transmission  and  distribuuon 
service  to  the  following  Customers: 

Vermont  Electric  Cooperative,  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light  Department 
Village  of  Johnson  Water  and  Light 

Department 
Village  of  Hyde  park  Water  and  Light 

Department 
Rochester  Electric  Light  and  Power  Company 
Woodsville  Fire  District  Water  and  Light 

Department 

Comment  date:  June  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER97-3095-0001 

Take  notice  that  on  May  28, 1997, 
Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Actual  1996  Cost  Reprart  required 
under  Paragraph  Q-1  on  Original  Sheet 
No.  18  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  rate  schedule)  under  which 
Central  Vermont  Pubic  Service 
Corporation  (Company)  sells  electric 
power  to  Connecticut  Valley  Electric 
Company  Inc.  (Customer).  The  company 
states  that  the  Cost  Report  reflects 
changes  to  the  RS-2  rate  schedule 
which  were  approved  by  the 
Commission's  June  6, 1989  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  June  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Idaho  Power  Company 

(Docket  No.  ER9 7-3096-000] 

Take  notice  that  on  May  28,  1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and 
each  of  the  following:  Equitable  Power 
Services  Co;  Valero  Power  Services 
Company;  Coral  Power,  L.L.C.;  NorAm 
Energy  Services,  Inc. 

Comment  date:  June  27, 1997,  in 
accordaiu:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 

(Docket  No.  ER97-3097-0001 

Take  notice  that  on  May  29,  1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  the  Eighth  Amendment  to  the 
Interchange  Agreement  dated  June  28, 
1978,  between  Associated  Electric 
Cooperative,  Incorporated  and  UE.  UE 
asserts  that  the  Amendment  primarily 
provides  for  new  and  revised  delivery 
points,  amends  an  intertie  and  amends 
an  interconnection  point. 


Comment  date;  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-3098-000J 

Take  notice  that  on  May  29, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.  under  Rate  GSS. 

Comment  date:  June  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Lou£sville  Gas  and  Electric 
Company 

(Docket  No.  ER97-3099-0001 

Take  notice  that  on  May  29, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Citizens  Lehman 
Power  Sales  under  Rate  GSS. 

Comment  date:  June  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Keys  Electric  CooperatiTe 
Association,  Inc. 

(Docket  No.  ER97-3190-O00] 

Take  notice  that  on  May  22, 1997, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  tendered  for  filing 
worksheets  that  support  the  refund 
calculation  to  the  City  Electric  System 
for  Non-Firm  Peak  Transmission  Usage 
during  the  time  period  August  28, 1996 
through  March  31,  1997. 

Comment  date:  June  26,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  ou  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pwirty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-16142  Filed  6-19-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  A-87-05;  FRL-5843-6] 

Clean  Air  Act,  Section  112(cH6), 
Specific  Pollutants 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  source  category 
listing  for  section  112(d)(2)  rulemaking 
pursuant  section  112(c)(6)  requirements. 

SUMMARY:  This  action  provides,  for 
public  review  and  comment,  a  draft  list 
of  source  categories  to  be  added  to 
EPA's  list  of  source  categories  for 
regulation  under  section  112(d).  This 
action  is  being  taken  pursuant  to  section 
112(c)(6)  of  the  Clean  Air  Act  (Act),  as 
amended  in  1990,  and  a  consent  decree 
entered  in  Sierra  Club  v.  Browner,  Qv. 
No.  95-1747  (consolidated  with  Sierra 
Club  V.  Browner,  Civ.  No.  96-436).  Draft 
and  final  lists  are  required  under  the 
consent  decree  to  be  completed  and 
made  available  by  EPA  by  June  11,  1997 
and  December  19,  1997.  respectively. 
A  listing  under  section  112(c)(6)  is 
necessary  before  standards  under 
sections  112(d)(2)  or  (d)(4)  can  be 
developed,  but  by  itself  does  not 
automatically  result  in  regulation  or 
control  of  emissions  from  sources 
within  these  source  categories.  Once  the 
list  is  finalized,  EPA  will  perform 
further  analyses  on  emissions  and 
control  methods  for  the -listed  source 
categories.  This  regulatory  development 
analysis  will  determine  any  ultimate 
regulatory  requirements. 
DATES:  Written  comments  must  be 
received  on  or  before  July  21,  1997. 
Requests  for  extensions  to  this  comment 
period  are  not  anticipated  to  be  granted 
due  to  the  limited  time  available  for 
publication  of  the  final  list. 
ADDRESSES:  Docket.  Docket  No.  A-97- 
05,  containing  information  considered 
by  EPA  in  developing  this  notice,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday  except  for 
Federal  holidays,  at  the  following 
address:  U.S.  Envirorunental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102),  401  M 
Street,  SW,  Washington.  DC  20460; 
telephone  (202)  260-7548.  The  docket  is 
located  at  the  above  address  in  Room 
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M-1500,  Waterside  Mall  (ground  floor). 
A  reasonable  fee  may  be  charged  for 
copying. 

Comments.  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  (6102),  Attn:  Docket  Number 
A-97-05,  Environmental  Protection 
Agency.  401  M  Street  SW,  Washington. 
DC  20460.  Refer  to  SUPPLEMENTARY 
INFORMATION  for  information  regarding 
electronic  submittal  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Driver,  Office  of  Air  Quality 
Plaiming  and  Standards  (MD-15),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
2859.  Electronic  Mail  address: 
DRIVER.LAUREL@EPAMAIL.EPA.GOV. 

SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  for  this  regulatory 
action  is  A-97-05.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  the  Agency  in  the 
development  of  this  list  of  categories  for 
sources  for  section  112(c)(6).  The 
principal  purpose  of  this  docket  is  to 
allow  interested  parties  to  identify  and 
locate  documents  that  serve  as  a  record 
of  the  process  engaged  in  by  the  Agency 
to  publish  today's  notice.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  which  is  listed  in 
the  addresses  section  of  this  notice. 

Electronic  Submittal  of  Comments. 
Comments  and  data  may  also  be 
submitted  electronically  to  A-and-R- 
Docketdepamail.epa.gov.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1  or 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  for  this  notice, 
whether  in  paper  form  or  in  electronic 
forms  such  as  through  e-mail  or  on  disk, 
must  be  identified  by  the  docket  number 
A-97-05. 

The  information  in  this  notice  is 
organized  as  follows: 

L  IntroductioQ 

A.  Statutory  Requirements 

B.  Schedule 
n.  Background 

A.  Overview  of  Statutory  Authority 

B.  General  Procedure 

m.  Section  112(c)(6)  Emissions  Inventory 
A.  General  Methodology 

1.  Top  Down  versus  Bottom  Up 

2.  Sources  of  Data 


3.  tiast;  Year 

4.  Pollutant  Definitions 

a.  Polycyclic  Organic  Matter  (POM) 

b.  Dioxins  and  Furans 

5.  Major  versus  Area  Sources 

B.  Assumptions 

C.  Review  Process 

D.  Inventory  Results 

IV.  Listing  Determination  Process 

A.  Sources  Excluded  from  Section 
112(c)(6)  Analysis 

1.  Wild  and  Prescribed  Fires 

2.  Residential  Fuel  Combustion 

3.  Pesticide  Manufacturing 

B.  Defining  "Subject  to  Standards" 

1.  Section  112(d)(2) 

2.  Section  112(d)(4) 

3.  Other  Regulatory  Actions 

a.  Utility  Study,  Section  112(n)(l) 

b.  Section  129  Standards 

c.  Industrial  Combustion  Coordinated 
Rulemaking  (ICCR) 

d.  Gasoline  Distribution  Stage  II,  Sections 
lB2(3)(b)  and  202(a)(6) 

C.  Regulatory  Coverage  for  Section 
112(c)(6)  Pollutants 

V.  Sources  Categories  that  Require  Listing  as 

a  Result  of  the  Section  112(c)(6)  Analysis 

VI.  Regulatory  Requirements 

A.  General 

B.  Executive  Order  12866  and  Office  of 
Management  and  Budget  (OMB)  Review 

Table  1.  Summary  of  1990  Emission 

Inventory  Data  for  Section  112(c)(6) 

Pollutants 
Table  2.  1990  Anthropogenic  Stationary 

Source  Category  Percentage 

Contributions  and  Associated 

Regulations 
Figiue  1.  Percent  Contributions  by  Source 

Categories 

I.  Introduction 

A.  Statutory  Requirements 

Section  112(c)(6)  of  the  Act  prescribes 
the  following  program  for  seven  specific 
pollutants: 

With  respect  to  alkylated  lead  compounds, 
polycyclic  organic  matter, 
hexachlorobenzene,  mercury, 
polychlorinated  biphenyls,  2,  3,  7,  8- 
tetrachlorodibenzo-furans  and  2,  3,  7,  8- 
tetrachlorodibenzo-p-dioxin,  the 
Administrator  shall,  not  later  than  5  years 
after  the  date  of  enactment  of  the  Clean  Air 
Act  Amendments  of  1990,  list  categories  and 
subcategories  of  sources  assuring  that  sources 
accounting  for  not  less  than  90  pwrcentum  of 
the  aggregate  emissions  of  each  such 
pollutant  are  subject  to  standards  under 
subsections  (d)(2)  or  (d)(4).  Such  standards 
shall  be  promulgated  not  later  than  10  years 
after  such  date  of  enactment.  This  paragraph 
shall  not  be  construed  to  require  the 
Administrator  to  promulgate  standards  for 
such  pollutants  emitted  by  electric  utility 
steam  generating  units. 

B.  Schedule 

The  EPA  has  entered  into  a  consent 
decree  with  the  Sierra  Club  Legal 
Defense  Fund,  Inc.,  in  response  to  Sierra 
Club  V.  Brotvner,  Civ.  No.  95-1747 
(consolidated  with  Sierra  Club  v. 


Browner.  Civ.  No.  96-436).  These 
actions  concern  performance  of  certain 
duties  under  Act  sections  112(c)(3), 
(c)(6),  (k),  and  202(1),  and  require, 
among  other  actions,  that  EPA  publish 
a  draft  of  the  list  described  in  section 
112(c)(6)  no  later  than  June  11.  1997. 
making  a  final  list  available  no  later 
than  December  19, 1997. 

n.  Background 

A.  Overview  of  Regulatory  Authority 

Section  112  of  the  Act,  as  amended  in 
1990,  contains  the  EPA's  authorities  for 
reducing  emissions  of  hazardous  air 
pollutants  (HAP).  Subsection  112(b)(1) 
contains  an  initial  list  of  189  HAP 
(recently  revised  to  contain  188  HAP,  61 
FR  30816,  June  18, 1996).  Subsection 
112(c)(1)  requires  the  Administrator  to 
publish  a  list  of  all  categories  and 
subcategories  of  major  sources  and  area 
sources  of  the  air  pollutants  listed 
pursuant  to  subsection  112(b). 
Subsection  112(d)  requires  the 
Administrator  to  promulgate  regulations 
establishing  emission  standards  for  each 
category  or  subcategory  of  major  sources 
and  area  sources  of  HAP  listed. 
Subsection  112(d)(2)  specifies  that 
emission  standards  promulgated  under 
the  subsection  shall  require  the 
maximum  degree  of  reductions  in 
emissions  of  the  HAP  subject  to  section 
112  that  are  deemed  achievable,  i.e.,  the 
maximum  achievable  control 
technology  (MACT).  These  regulations 
are  termed  "technology-based" 
standards  because  they  are  based  on 
technologies  that  the  best  performing 
sources  are  using.  These  technologies 
may  include  equipment  or  process 
design,  chemical  substitution,  collection 
and  treatment  of  emissions,  work 
practices,  and  other  measures. 

Subsection  112(d)(4)  provides  for 
consideration  of  health  thresholds  with 
an  ample  margin  of  safety.  Certain  other 
subsections  of  section  112  require  EPA, 
in  addition  to  technology-based 
standards,  to  evaluate  risk  to  public 
health  and  the  environment  in 
determining  whether  other  control 
measures  are  appropriate. 

Section  112(c)(6)  names  seven 
specific  HAP  that  EPA  must  evaluate  to 
be  certain  the  sources  of  these  HAP  have 
been  identified  and  subjected  to 
standards.  These  specific  pollutants  are 
alkylated  lead  compounds,  polycyclic 
organic  matter  (POM), 
hexachlorobenzene  (HCB).  mercury, 
polychlorinated  biphenyls  (PCB's),  2,  3, 
7,  8-tetrachlorodibenzofuran,  and  2,  3, 
7,  8-tetrachlorodibenzo-p-dioxin. 
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B.  General  Procedure 

In  order  to  determine  the  sources  of 
the  seven  HAP  named  in  section 
112(c)(6),  EPA  developed  an  emissions 
inventory  of  known  sources  of  each 
HAP.  The  EPA  used  the  emission 
inventory  to  determine  the  sources  that 
account  for  the  emissions  of  each 
section  112(c)(6)  pollutant.  Once  these 
sources  of  the  total  emissions  were 
identified,  only  the  stationary, 
anthropogenic  source  categories  which 
fall  within  the  scope  of  section  112  were 
evaluated  to  determine  whether  they 
were  currently  regulated  or  scheduled 
for  regulation  under  section  112(d)(2)  or 
(d)(4). 

In  sevetral  cases,  source  categories 
identified  as  contributors  to  the 
estimates  of  the  emissions  of  section 
112(c)(6)  pollutants  are  not  currently 
listed  for  regulation  under  section  112, 
but  are  subject  to  other  standards 
required  by  the  Act.  In  some  cases,  EPA 
is  planning  to  credit  regulations  for 
sources  of  these  emissions  as  meeting 
the  substantive  purposes  of  section 
112(c)(6)  even  though  they  are  not 
actually  section  112(d)(2)  or  (d)(4) 
standards.  The  EPA  believes  other 
regulatory  authorities  address  these 
source  categories'  emissions  in  a 
manner  comparable  to  section  112(d)(2) 
and,  thus,  additional  regulation  under 
section  112(c)(6)  may  not  contribute 
additional  environmental  benefits.  The 
EPA  invites  comment  on  this  approach. 
More  details  on  the  specific  source 
categories  evaluated  and  the  applicable 
regulatory  authorities  are  given  in 
section  IV. 

ni.  Section  112(c)(6)  Emissions 
Inventory 

A.  General  Methodology 

In  order  to  implement  the  section 
112(c)(6)  requirements.  EPA  developed 
a  national  inventory  of  sources  and 
emissions  for  the  designated  pollutants 
for  the  base  year  1990.  The  base  year 
inventory  report  can  be  obtained  &x)m 
the  EPA's  Internet  World  Wide  Web  site 
(www.epa.gov/oar/oaqps/airtox/ 
112c6fac.html).  It  should  be  noted  that 
current  emissions  may  be  lower  or 
higher  than  emissions  calculated  for  the 
1990  base  year. 

The  base  year  inventory  document 
includes  estimates  for  all  sources  of  the 
section  112(c)(6)  pollutants  for  which 
the  Agency  could  establish  estimation 
techniques.  Therefore,  this  inventory 
includes  estimates  for  sources  that  EPA 
believes  would  not  be  subject  to  section 
112  regulations,  i.e.,  mobile  sources, 
wild  and  prescribed  fires,  residential 
fuel  combustion,  and  pesticides 
application.  More  detail  on  the  sources 


and  emissions  considered  Ln  meeting 
the  requirements  of  section  112(c)(6) 
appears  in  section  IV.A.  The  EPA 
believes  this  base  year  inventory  report 
will  be  a  useful  reference  to  readers  who 
wish  to  understand  the  relative 
relationship  of  stationary  source 
emissions  (and  in  particular  those  that 
have  been  evaluated  for  section 
112(c)(6)  purposes)  to  emissions  from 
other  types  of  sources.  In  addition, 
where  EPA  did  not  have  data  to  support 
an  emissions  estimate  but  did  have 
information  to  suggest  a  source  category 
was  a  potential  emitter  of  a  section 
112(c)(6)  pollutant,  it  is  so  noted  in  the 
inventory  document. 

For  the  purposes  of  section  112(c)(6), 
only  stationary  source  emissions  are 
relevant.  The  inventory  not  only 
quantifies  emissions  from  individual 
stationary  source  categories,  but  also 
provides  information  concerning 
"major"  and  "area"  sources  for  each 
source  category  as  defined  in  section 
112(a)  of  the  Act. 

1.  Top  Down  Versus  Bottom  Up 

To  address  the  requirements  of 
section  112(c)(6),  EPA  developed  a 
national  inventory  of  soiux:es  and 
emissions  of  the  designated  pollutants 
based  on  data  collected  from  extensive 
searches  joi  published  technical 
literature,  the  EPA's  MACT  standards 
programs,  EPA  Locating  and  Estimating 
(L&E)  documents,  EPA's  Urban  Area 
Toxic? Program,  the  Toxics  Release 
Inventory  (TRI),  the  Great  Waters  Study, 
and  the  Clean  Air  Act-mandated  Reports 
to  Congress  on  mercury  and  utility 
boilers. 

With  the  exception  of  TRI  data,  the 
inventory  primarily  represents  the 
product  of  a  "top-down"  calculational 
methodology.  This  means  emissions 
were  estimated  by  using  some  measure 
of  source  category  activity  (on  the 
national  level)  and  associated  emission 
factors  or  speciation  profiles  for  the 
category  and  its  processes.  With  a  few 
exceptions  (e.g.,  dioxin  emissions  from 
municipal  waste  combustors),  section 
112(c)(6)  national  emissions  are  not  the 
sum  of  individual  facility  estimates  (i.e., 
a  "bottom-up"  process).  The  initial 
phase  of  the  section  112(c)(6)  emissions 
inventory  effort  constituted  a  screening 
analysis  since  EPA  was  attempting  to 
preliminarily  quantify  atmospheric 
releases  of  all  sources  of  the  section 
112(c)(6)  pollutants.  A  top-down 
approach  is  generally  considered  an 
appropriate  and  cost-effective  use  of 
resources  for  screening  efforts  such  as 
those  needed  to  assess  section  1 1 2(c)(6) 
pollutants.  The  level  of  effort  required 
to  estimate  emissions  using  a  bottom-up 
approach  for  all  source  categories  that 


emit  these  pollutants  would  be 
extremely  costly.  Should  it  be  dictated 
as  a  result  of  this  analysis  and  draft 
listing,  such  detailed,  facility-specific 
emissions  information  may  be  collected 
during  the  technical  analysis  phase  of 
MACT  program  development  for  the 
source  categories  listed  for  future 
section  112(d)(2)  rulemaking 
consideration. 

2.  Sources  of  Data 

The  national  emissions  estimates 
developed  for  the  purposes  of  the 
section  112(c)(6)  process  were 
determined  from  various  data  sources. 
The  primary  sources  of  existing  national 
emissions  estimates  were  EPA 
regulatory  programs  (i.e.,  MACT 
studies)  and  industry-provided 
estimates  (provided  either  through  the 
TRI  program  or  directly  to  the  section 
112(c)(6)  process  as  a  part  of  the  public 
review).  Where  national  estimates  did 
not  exist,  efforts  were  made  to  develop 
data  using  a  top-down  methodology.  In 
these  cases,  emission  factor  data  and 
national  category  activity  information 
were  collected.  Emission  factors  were 
obtained  from  EPA's  Compilation  of  Air 
Pollutant  Emission  Factors,  Volume  I: 
Stationary,  Point  and  Area  Sources  (AP- 
42)  document,  EPA's  Factor  Information 
Retrieval  System  (FIRE)  emission  factor 
database,  EPA's  MACT  programs, 
published  Uterature,  and  industry 
studies.  Activity  data  were  obtained 
from  published  government  reports 
(e.g..  vehicle  miles  traveled  (VMT)  data 
&t)m  the  Department  of  Transportation's 
annual  highway  statistics,  energy 
consumption  data  from  Department  of 
Energy  publications),  industry  trade 
publications,  industrial  economic 
reports,  industry  trade  groups,  and 
EPA's  MACT  development  programs. 

3.  Base  Year 

The  EPA  chose  the  base  year  1990  for 
the  emissions  inventory.  It  is  EPA's 
presumption  that  the  concerns  that  led 
Congress  to  adopt  provisions  such  as 
section  112(c)(6)  were  based  on  facts 
and  circumstances  that  existed  at  the 
time  the  Act  was  amended.  Because 
section  112(c)(6)  requires  a  comparative 
accounting  of  the  sources  of  these 
specific  pollutants,  EPA  considered  it 
important  that,  to  the  greatest  extent 
possible,  all  emissions  be  estimated 
from  the  same  base  year.  In  several 
cases,  other  and  perhaps  better 
emissions  estimates  were  available  that 
represent  more  current  emissions  levels. 
In  these  instances,  the  more  current 
estimate  was  noted,  but  the  1990 
emissions  estimate  was  used  for  the 
section  112(c)(6)  accounting  of  the 
sources  of  the  specific  pollutants. 
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Examples  of  source  categories  that  have 
significantly  reduced  emissions  since 
1990  include: 

Medical  Waste  Incinerator  Units — For 
199.0,  dioxin  emissions  (in  tons  per  year 
toxic  equivalency  or  TEQ  factors)  were 
estimated  at  0.0007  tons.  In  1995, 
emissions  were  0.00016  tons  (a 
reduction  of  77  percent). 

Hazardous  Waste  Incineration  Units — 
For  1990,  dioxin  emissions  were 
estimated  at  0.000032  tons  In  1996, 
dioxin  emissions  were  0.00002  tons  (a 
reduction  of  27  percent). 

Municipal  Waste  Combustion  Units — 
For  1990,  mercury  emissions  were 
estimated  to  be  55  tons.  For  1995, 
mercury  emissions  were  29  tons  (a 
reduction  of  47  percent). 

Portland  Cement:  Hazardous  Waste 
Kilns — For  1990,  mercury  emissions 
were  estimated  to  be  3.5  tons  and  dioxin 
emissions  were  432  grams.  For  1996, 
emissions  were  2.9  tons  for  mercury  (a 
reduction  of  17  percent)  and  57  grams 
for  dioxin  (a  reduction  of  87  percent). 

Alkylated  lead  emissions  from 
gasoline  distribution  from  the  refinery 
to  the  storage  tanks  at  service  stations 
(commonly  referred  to  as  Stage  I)  for 
onroad  mobile  sources  were  estimated 
to  be  0.086  tons  in  1990.  By  1996,  there 
were  no  alkylated  lead  emissions  from 
this  source  (a  reduction  of  100  percent). 
In  1990,  1  percent  of  the  onroad  motor 
vehicle  fuel  distributed  was  classified  as 
leaded  fuel.  The  EPA  had  initiated  a 
program  at  that  time  to  phase  out  all 
lead  in  fuels  used  for  onroad  vehicles. 
On  December  31, 1995,  the  phaseout  of 
leaded  onroad  motor  vehicle  fuel  was 
completed,  and  there  are  currently  no 
alkylated  lead  emissions  h-om  the 
distribution  and  use  of  onroad  vehicle 
fuels. 

It  should  be  noted  that  the  lead 
phaseout  does  not  include  fuels  used  for 
aviation,  nonroad  engines,  marine 
vessels,  and  automotive  racing 
purposes.  Evaporative  emissions  of 
alkylated  lead  occur  during  the 
distribution  of  fuel  and  the  refueling  of 
the  above  sources.  Aviation  fuel 
distribution  and  refueling  operations 
were  included  in  the  section  112(c)(6) 
emission  inventory  document  and  are 
discussed  further  in  section  V.  Data 
were  insufficient  to  estimate  emissions 
from  fuel  usage  from  noru-oad  engines, 
marine  vessels,  and  automotive  racing. 
Alkylated  lead  emissions  due  to  fuel 
combustion  in  any  of  these  leaded  fuel 
sources  are  expected  to  be  minimal  or 
nonexistent  because  the  alkylated  lead 
species  are  converted  to  lead  oxides 
upon  combustion.  The  EPA  solicits 
additional  information  to  help  quantify 
alkylated  lead  emissions  from  these 
sources. 


4.  Pollutant  Definitions 

a.  Polycyclic  Organic  Matter  (POM). 
Various  conventions  were  adopted  for 
inventorying  some  of  the  pollutants 
where  no  standardized  methods 
currently  exist.  This  is  most  notably  the 
case  for  POM,  which  is  defined  in 
section  112(b)  of  the  Act  as  organic 
compounds  with  more  than  one 
benzene  ring  and  a  boiling  point  greater 
than  or  equal  to  lOCC,  which  would 
include  a  complex  mixture  of  thousands 
of  polynuclear  aromatic  hydrocarbons 
(PAH). 

Because  inventorying  all  POM 
compounds  individually  is  currently 
impossible,  surrogate  approaches  have 
been  used.  For  instance,  some  of  the 
available  POM  data  are  in  terms  of  the 
solvent-extractable  fraction  of 
particulate  matter  (referred  to  as 
extractable  organic  matter  or  EOM).  The 
EOM  is  believed  to  contain  the  PAH  and 
substitute-PAH  compounds  that  predict 
cancer  risk  better  than  any  individual 
PAH  or  any  sum  of  PAH  (Lewtas.  J., 
"Complex  Mixtures  of  Air  Pollutants: 
Characterizing  the  Cancer  Risk  of 
Polycyclic  Organic  Matter."  In: 
"Environmental  Health  Perspectives," 
Volume  100,  pp  4-6,  June  1993). 
Currently,  EOM  emission  factors  are 
available  for  only  a  limited  number  of 
the  sources  categories  suspected  of 
emitting  POM. 

Other  POM  data  are  defined  asking 
included  in  either  the  group  of  7  or 
group  of  16  individual  PAH  species 
referred  to  as  7-PAH  and  16-PAH, 
respectively.  The  species  that  make  up 
7-PAH  are  probable  human 
carcinogens,  and  the  16-PAH  are  those 
species  that  are  measured  by  EPA 
Method  610.  The  1&-PAH  include  the 
7-PAH  group. 

The  EPA  and  others  are  engaged  in 
further  efforts  to  better  characterize  the 
constituents  of  POM  that  are  most 
significant  in  evaluating  health  and 
environmental  effects.  For  a  more 
complete  discussion  of  POM  surrogates, 
refer  to  the  section  112(c)(6)  emissions 
inventory  document.  Rather  than 
attempt  to  resolve  the  issue  of  defining 
POM  in  this  discussion  by  adopting  one 
specific  surrogate  POM  approach,  data 
for  all  three  approaches  discussed  above 
were  evaluated  in  the  section  112(c)(6) 
inventory  and  in  turn  used  in  this 
regulatory  assessment.  Because  the 
available  emissions  estimate  data  vary 
for  each  of  the  three  approaches, 
different  source  categories  are  listed 
under  each  of  the  three  approaches. 
These  differences  in  identified  source 
categories  are  summarized  in  table  1 
(located  at  the  end  of  this  notice). 


A  decision  by  the  Agency  to  select  a 
particular  definition  of  POM  as  most 
relevant  to  health  and  environmental 
effects  can  affect  the  list  of  sources  for 
which  standards  are  required. 
Consequently,  EPA  solicits  comment, 
supporting  technical  information  and 
legal  rationale  on  the  following 
questions  concerning  its  definition  of 
POM:  (1)  What  surrogate  measurement 
of  POM  would  provide  the  best 
combination  of  emissions  estimates  and 
health  benchmarks  that  can  be  used  to 
identify  specific  source  categories  or 
subcategories  for  regulation  under  the 
Clean  Air  Act?  (2)  In  the  absence  of 
information  which  clearly  establishes 
the  basis  for  selection  of  one  particular 
surrogate  for  POM,  should  EPA  rely  in 
the  interim  on  that  surrogate  which 
results  in  the  least  inclusive,  or  the  most 
inclusive  list  of  sources  subject  to 
standards  under  section  112(c)(6)? 

b.  Dioxins  and  Furans.  Section 
112(c)(6)  specifies  that  of  all  the  dioxin 
and  furan  congeners,  only  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (2,3,7,8- 
TCDD)  and  2,3,7,8- 

tetrachlorodibenzofuran(2,3,7,8-TCDF) 
are  to  be  considered  in  this  assessment. 
In  developing  the  emissions  inventory 
to  support  this  action,  EPA  initially 
attempted  to  inventory  the  specific 
2,3,7,8-TCDDand  2,3,7,8-TCDF 
congeners  but  soon  found  a  significant 
shortage  of  available  emissions  data  for 
these  pollutants  for  all  pertinent  source 
categories.  Diuing  the  data  collection 
phase  of  the  process,  EPA  found  that 
more  emission  estimates  and  emission 
factors  were  available  for  dioxins  and 
hirans  on  the  basis  of  2,3,7,8-TCDD 
toxic  equivalent  quantities  (TEQ,  1989 
international-NATO).  Both  EPA's  MACT 
program  and  the  ongoing  Office  of 
Research  and  Development  Dioxin 
Reassessment  Study  predominantly 
report  emission  estimates  on  a  2,3,7,8- 
TCDD  TEQ  basis.  Therefore,  to 
maximize  the  number  of  source 
categories  for  which  national  estimates 
could  be  determined  on  a  common  basis 
and  best  carry  out  the  objectives  of 
section  112(c)(6),  EPA  chose  to  use  the 
TEQ  method  for  inventorying  2,3,7,8- 
TCDD  and  2,3,7,8-TCDF  as  specified 
under  section  112(c)(6).  It  should  be 
understood  that  TEQs  aggregate  all  of 
the  dioxin  and  furan  species  into  one 
factor  weighted  by  toxicity,  so  that  the 
dioxin  and  furan  emissions  estimates 
included  in  this  inventory  include 
2,3,7,8-TCDD  and  2,3,7,8-TCDF  as  well 
as  other  congeners.  More  information  on 
the  use  of  the  TEQ  method  can  be 
obtained  from  the  section  112(c)(6) 
inventory  report  (www.epa.gov/oar/ 
oaqps/airtox/l  1 2c6fac.html). 
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a.  Major  versus  Area  Sources 

In  most  cases,  sectipn  112(d)(2) 
standards  regulate  only  "major" 
sources.  To  better  understand  what 
portion  of  the  emissions  in  a  category 
are  subject  to  standards,  the  inventory 
distinguishes  between  major  and  "area" 
sources  for  each  of  the  source  categories 
studied.  According  to  section  112(a)  of 
the  Act,  a  major  source  is 

any  stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has  the 
potential  to  emit,  considering  controls  in  the 
aggregate,  10  tons  per  year  or  more  of  any 
hazardous  air  pollutant  or  25  tons  per  year 
or  more  of  any  combination  of  hazardous  air 
pollutants. 

An  area  source  is  any  "stationary  source 
of  hazardous  air  pollutants  that  is  not  a 
major  source." 

The  distinction  between  major  and 
area  sources  is  relevant  here  because  of  - 
the  way  these  sources  are  listed  and 
regulated.  The  majority  of  source 
categories  listed  for  section  112(d) 
regulations  to  date  are  listed  as  major 
sources.  The  level  of  control  applied  to 
these  major  sources  may  be  MACT 
under  subsection  112(d)(2)  or  for 
pollutants  for  which  a  health  threshold 
has  been  established,  a  standard  under 
subsection  112(d)(4).  In  addition  to 
MACT  for  major  sources,  the 
Administrator  must  list  under 
subsection  112(c)(3)  "each  category  or 
subcategory  of  area  sources  which  the 
Administrator  Hnds  presents  a  threat  of 
adverse  effects  to  human  health  or  the 
environment  *   *   *  warranting 
regulation  under  this  section."  The  level 
of  control  applied  to  these  area  sources 
may  be  MACT  under  subsection 
112(d)(2),  an  alternative  standard  for 
area  sources  under  subsection  112(d)(5), 
or,  for  pollutants  for  which  a  health 
threshold  has  been  established,  a 
standard  under  subsection  112(d)(4). 
Regulation  under  some  of  these 
subsections  may  result  in  a  level  of 
control  that  may  be  equal  or  less 
stringent  than  that  for  major  sources. 

For  the  purposes  of  section  112(c)(6), 
determining  the  percentage  of  a  source 
category's  emissions  that  come  from 
major  sources  generally  establishes  the 
percentage  subject  to  a  given  section 
112(d)(2)  standard  unless  area  sources 
for  the  category  have  been  listed  and 
regulated. 

The  major/area  source  split  used  in 
this  analysis  is  a  rough  approximation 
based  on  EPA's  understanding  of  the 
industries  concerned.  Where  specific 
data  pertaining  to  major/area  splits  are 
available,  it  is  typically  derived  from 
definitioas  cf  facilities,  not  necessarily 
emissions.  The  fact  that  emissions  were 


not  specilicaily  defined  as  originating 
from  major  or  area  sources  is  not  a 
significant  problem  for  this  section 
112(c)(6)  evaluation.  The  majority  of 
section  112(c)(6)  sources  within  a 
source  category  are  either  all  major  or 
all  area,  so  that  it  could  be  assumed  that 
the  emissions  from  most  source 
categories  were  solely  from  major  or 
area  sources,  respectively. 

B.  Assumptions 

The  emissions  inventory  developed  to 
support  section  112(c)(6)  activities 
contains  data  of  highly  varying 
specificity  and  reliability.  In  some  cases, 
emissions  estimates  were  prepared  by 
EPA  or  industry  in  response  to  other 
regulatory  initiatives.  These  data  are,  in 
several  cases,  based  on  individual 
facility  data  or  representative,  category- 
wide  data  developed  from  extensive 
testing.  Other  more  source-specific 
estimate  data  are  based  on  industry- 
submitted  estimates  to  TRI,  which  have 
been  based  on  testing  or  intimate 
process-specific  knowledge.  Other 
estimates  were  based  on  a  top-down 
approach  utilizing  limited  emission 
factors.  Generally,  activity  data  even  for 
these  categories  were  of  reasonably  good 
quality.  The  emission  factor  data, 
however,  varied  considerably  in  terms 
of  number,  quality,  and 
representativeness. 

This  is  particularly  true  for  some  of 
the  source  categories  that  contribute 
lesser  amounts  to  total  emissions  of  a 
pollutant.  For  these  categories  that  may 
have  been  perceived  in  the  past  as  being 
of  lesser  importance,  fewer  and  less 
representative  emissions 
characterization  studies  have  been 
performed.  This  fact  necessitated  that 
the  limited  data  that  were  available  had 
to  be  used  and  extrapolated  to  the 
fullest  to  develop  a  national  estimate  for 
a  given  category.  As  an  example,  for 
several  of  the  combustion  categories, 
emission  factors  had  to  be  based  on  the 
only  available  test  data,  which  were 
about  15  years  old.  In  some  cases,  the 
data  age  issue  was  complicated  by  the 
fact  that  current  measurement 
methodologies  for  a  given  pollutant  may 
have  changed  from  those  used  to 
determine  the  original  factors.  In  other 
cases,  one  or  two  data  points  had  to  be 
used  to  develop  factors  that  were 
applied  to  an  area  source  category  with 
sources  nationwide. 

There  is  also  an  issue  of  completeness 
for  pollutants  that  are  defined  by 
different  surrogates  (e.g.,  POM,  dioxins 
and  furans).  For  instance,  several 
sources  have  been  identified  as  being 
POM  sources  because  there  are  16-PAH 
emission  estimates,  but  the  same 
categories  do  not  have  any  EOM 


emission  estimates.  This  does  not 
necessarily  mean  that  these  sources  do 
not  emit  EOM;  emission  factors  have 
just  not  been  developed  for  these  source 
categories  at  this  time. 

Where  possible,  sources  were 
identified  that  are  suspected  to  emit 
section  112(c)(6)  pollutants,  but  data 
were  not  available  to  allow  for 
quantification  of  emissions.  As  a  part  of 
this  draft  listing,  EPA  seeks  additional 
and  better-quality  1990  emissions  data 
that  may  be  available  for  section 
112(c)(6)  sources.  Any  new  data 
received  will  be  evaluated  and,  if 
determined  to  constitute  an 
improvement  to  the  current  inventory, 
will  be  used  to  revise  the  inventory.  If 
the  inventory  is  revised,  the 
contributions  and  ranking  of  source 
categories  may  change  so  that  section 
112(c)(6)  listing  decisions  could  be 
altered. 

C.  Review  Process 

A  draft  of  the  section  112(c)(6) 
emissions  inventory  was  made  available 
on  EPA's  Internet  World  Wide  Web  site 
for  review  by  individuals  within  and 
external  to  the  EPA  (i.e.,  trade 
organizations,  envirormiental  advocacy 
groups).  In  addition,  EPA  identified  a 
list  of  contacts  in  trade  organizations, 
industry,  and  environmental  advocacy 
groups  and  contacted  them  individually 
by  letter  to  announce  the  availability  of 
the  inventory  and  to  request  their 
reviews.  The  EPA  requested  that  any 
comments  on  the  draft  section  112(c)(6) 
inventory  be  submitted  between  October 
16,  1996  to  November  30,  1996.  The  59 
comments  submitted  are  summarized  in 
the  revised  emissions  inventory 
document,  which  can  be  obtained  from 
the  EPA's  Internet  Web  site 
(vkrww.epa.gov/oar/oaqps/airtox/ 
112c6fac.html).  Changes  were  made  to 
the  inventory  to  reflect  new  data  or  data 
specific  to  section  112  standards. 
Although  EPA  has  endeavored  to  make 
the  most  accurate  estimates  possible  and 
to  use  the  most  reliable  information 
available,  other  information  may 
demonstrate  the  need  for  further 
revisions  to  this  inventory. 
Consequently,  EPA  again  requests 
information  that  may  improve  1990 
estimates  of  sources  and  emissions  of 
the  section  112(c)(6)  HAP. 

D.  Inventory  Results 

Table  1  summarizes  the  results  of  the 
1990  emissions  inventory  for  each  of  the 
section  112(c)(6)  pollutants  in  tons  per 
year.  This  summary  includes  emissions 
from  all  sources  for  which  estimation 
data  were  available.  Figure  1  provides  a 
graphic  illustration  of  stationary, 
mobile,  and  biogenic  source 
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contributions.  1  hese  inventory  data 
form  the  basis  for  the  listing  analysis. 

rV.  Listing  Determination  Process 

Ehiring  the  listing  determination 
process,  source  categories  that  are  not 
considered  appropriate  for  section  112 
regulation  were  identified  and  excluded 
from  further  evaluation  for  potential 
listing.  Source  categories  that  currently 
are  subject  to  section  112(d)(2)  and 
(d)(4)  standards  were  identified,  along 
with  sources  that  are  subject  to  other 
standards  required  by  the  Act  that 
substantively  meet  the  requirements  of 
section  112(c)(6).  The  emission 
contributions  from  these  source 
categories  were  tallied  for  each 
pollutant  to  determine  whether  the 
sources  of  90  percent  of  emissions  are 
subject  to  standards  (as  required  by 
section  112(c)(6)).  Those  pollutants  that 
did  not  have  90  percent  coverage 
required  listing  of  additional  source 
categories  to  attain  the  90  percent  level. 

A.  Sources  Excluded  Fmm  Section 
112(c)(6)  Analysis 

As  stated  previously,  certain  sources 
of  section  112(c)(6)  pollutants,  although 
included  in  the  emissions  inventory 
documentation,  are  not  included  in  the 
analysis  of  source  categories  subject  to 
section  112(c)(6).  For  example,  section 
112  applies  to  stationary  sources; 
therefore  mobile  source  emissions  were 
excluded. 

1.  Wild  and  Prescribed  Fires 

Wild  and  prescribed  fires  may  be  a 
significant  source  of  certain  toxic  air 
pollutants;  however,  they  are  not 
"stationary  sources,"  as  that  term  is 
defined  in  section  112(a)(3)  or  section 
111(a)(2),  in  that  they  are  not 
"buildings,  structures,  facilities,  or 
installations."  Moreover,  they  represent 
types  of  emissions  that  are  either 
nonanthropogenic  and  uncontrollable, 
or  for  which  no  technological  control 
techniques  are  known  to  exist.  Thus, 
while  programs  have  been  employed  at 
the  State  and  local  level  to  regulate 
when,  where,  and  how  certain  burning 
activities  may  be  conducted,  e.g.,  in 
order  to  reduce  p>articuiate  matter  (PM) 
emissions.  EPA  believes  that  these 
activities  represent  sources  that  are  not 
amenable  to  further  regulation  under 
section  112. 

2.  Residential  Fuel  Combustion 

Additionally,  EPA  believes  that 
emissions  from  residential  fuel 
combustion  have  been  identified  and 
the  public  informed  of  their  potential 
significance,  and  EPA  is  engaged  in 
other  efforts  to  reduce  their  emissions. 
However,  the  Agency  does  not  believe 


that  such  sources  are  appropriately 
regulated  under  section  112  standards 
and  believes  instead  that  they  should  be 
addressed  through  other  means.  This 
view  is  based  on  an  analysis  of  the 
practical  limitations  in  establishing  the 
basis  for  the  control  requirements  of 
section  112(d)  for  existing  sources. 

The  EPA  believes  that  it  is  both 
reasonable  and  practical  to  establish 
effective  levels  of  performance  for 
certain  new  residential  fuel  combustion 
sources  and  has  done  so  under  section 
111  in  the  case  of  residential  wood 
stoves.  In  this  case,  there  was  a 
relatively  small  number  of  known 
manufacturers  and  the  availability  of 
control  technology  and  its  effectiveness 
were  reasonably  ascertainable.  Thus,  in 
February  1988,  as  the  result  of  a 
negotiated  rulemaking  that  included  a 
substantial  number  of  interested 
industry  and  environmental 
stakeholders,  EPA  promulgated  a 
standard  to  decrease  emissions  of  PM 
from  residential  wood  stoves  (53  FR 
5860,  February  26,  1988).  This  rule 
required  that  wood  stoves  sold  after  July 
1,  1990  be  equipped  to  meet  emission 
limits  specified  within  the  rule. 
Catalytic  and  noncatalytic  wood  stoves 
complying  with  the  1990  standards 
were  estimated  to  emit  at  least  86  and 
75  percent  less  PM,  respectively,  than 
existing  conventional  wood  stoves. 
Although  no  emission  estimates  were 
made  for  pollutants  other  than  PM.  the 
rulemaking  notice  for  that  standard 
noted  that  the  control  techniques  used 
to  reduce  PM  emissions  are  expected  to 
reduce  POM  (the  section  112(c)(6) 
pollutant  emitted  from  this  source 
category)  emissions  as  well. 

Of  the  emissions  estimated  for  the 
1990  baseline  inventory  for  residential 
wood  combustion.  21  percent  was 
estimated  to  have  come  from  fireplaces 
and  79  percent  frtjm  wood  stoves.  An 
increasing  proportion  of  wood  stoves 
would  become  subject  to  the  wood  stove 
emission  standard  as  the  source 
population  is  replaced  with  new  units. 
When  the  standard  had  just  become 
effective  in  1990.  only  about  5  percent 
of  wood  stoves  were  in  compliance  with 
the  new  rule.  In  the  analyses  for  the 
regulation.  EPA  estimated  a  useful  life 
for  wood  stoves  was  approximately  15 
years  ("Regulatory  Impact  Analysis  for 
Residential  Wood  Heaters  New  Source 
Performance  Standard,"  EPA  Office  of 
Air  Quality  Plaiming  and  Standards, 
Research  Triangle  Park,  North  Carolina. 
December  1.  1988.  page  8-14). 
Therefore,  EPA  believes  that  the  number 
of  wood  stoves  in  compliance  with  the 
standard  has  increased  and  will 
continue  to  increase  substantially  over 
time  as  more  new.  complying  wood 


stoves  are  purchased  lo  replace  older 
ones. 

As  noted  above,  the  new  source 
performance  standard  established  for 
residential  wood  stoves  is  expected  to 
achieve  a  substantial  reduction  in  wood 
combustion-related  emissions  as  the 
replacement  stoves  are  phased  in  over 
time.  In  contrast  with  wood  stoves, 
developing  enforceable  national 
regulations  for  residential  fireplaces  is 
much  more  difficult.  Fireplaces  are 
individually  designed,  often  at  the 
residential  construction  site.  Individual 
useage  patterns  are  highly  variable;  and 
compliance  and  enforcement  issues  for 
a  national  regulation  pose  difficult 
problems.  The  EPA  notes  that  many 
State  and  local  agencies  have  programs 
in  place  to  reduce  the  use  of  residential 
wood  burning  at  times  when 
atmospheric  conditions  are  conducive 
to  a  localized  buildup  of  contaminants 
in  the  air.  The  EPA  has  supported  these 
efforts  through  the  provision  of  control 
techniques  guidance  (e.g.,  "Technical 
Information  Document  for  Residential 
Wood  Combustion  Best  Available 
Control  Measures,"  EPA  450/2-92-002. 
EPA  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  September  1992)  and 
through  grant  assistance  to  State  air 
pollution  control  agencies  and  expects 
to  continue  these  efforts  in  the  future. 
The  EPA  has  identified  emissions  from 
this  category  but  does  not  regard  these 
sources  as  comprising  that  portion  of 
the  emissions  inventory  that  are 
potentially  subject  to  section  112(d) 
standards. 

3.  Pesticide  Manufacturing 

The  EPA  believes  that  although 
pesticide  manufacturing  is 
appropriately  regulated  under  the  Act, 
specifically  section  112,  pesticide 
application  is  governed  by  provisions  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Regulations 
under  FIFRA  include  restricting  the 
content  of  HAP  in  pesticides  and 
specifying  pesticide  distribution,  sale, 
and  application  practices.  Thus,  EPA 
believes  that  it  would  be  redundant  and 
inappropriate  to  include  this  category  of 
activity  within  that  portion  of  the 
inventory  of  emission  sources  that  are 
potentially  subject  to  section  112(d) 
standards. 

B.  Defining  "Subject  to  Standards' 

Section  112(c)(6)  specifically  states 
that  sources  that  account  for  90  percent 
of  emissions  of  section  112(c)(6)  specific 
pollutants  be  subject  to  standards  under 
section  112(d)(2)  or  section  112(d)(4).  It 
is  important  to  recognize  that  in  making 
sources  "subject  to  standards,"  the 
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language  of  secuon  1 12(c)(6)  does  not 
specify  either  a  particular  degree  of 
emissions  control  or  a  reduction  in 
these  specific  pollutants'  emissions  to 
be  achieved  by  such  regulations.  Rather, 
specific  control  requirements  are  set 
forth  in  other  subsections  in  the  course 
of  developing  and  evaluating 
appropriate  regulations. 

1.  Section  112(d)(2) 

Section  112(d)(2)  provides  for 
measures  that  (a)  reduce  the  volume  or 
eliminate  emission  of  HAP  through 
process  changes,  substitution  of 
materials  or  modifications;  (b)  enclose 
systems  or  processes  to  eliminate  HAP 
emissions;  (c)  collect,  capture,  or  treat 
HAP  when  released  from  a  process, 
stack,  storage,  or  fugitive  emissions 
point;  (d)  are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification);  or  (e)  are  a 
combination  of  the  above.  Section 
112(d)(2)  standards  are  based  on  the 
maximum  level  of  control,  defined  in 
section  112(d)(3)  as  the  "maximum 
degree  of  reduction  in  emissions  that  is 
deemed  achievable"  (e.g.,  MACT),  as 
determined  by  the  best- performing  12 
percent  of  sources  within  the  source 
category. 

Several  source  categories,  which  have 
been  identified  as  ones  that  account  for 
the  emissions  of  the  various  section 
112(c)(6)  pollutants,  have  previously 
been  listed  for  section  112(d)(2) 
regulation  and  appear  on  the  source 
category  list  promulgated  for  section 
112(c)(1)  (57  FR  31576,  July  16,  1992;  61 
FR  28197,  June  4,  1996).  These 
standards  are  at  varying  phases  of 
completion,  and  where  the  regulatory 
development  has  proceeded  to  a  point 
that  data  are  sufficient  to  estimate  the 
portion  of  the  emissions  from  a  given 
source  category  that  will  be  subject  to 
the  regulation,  such  an  estimate  was 
made.  For  instance,  if  a  section 
112(d)(2)  standard  will  apply  only  to 
sources  determined  to  be  major  as 
defined  in  section  112(a),  then  only  the 
fraction  of  the  total  source  category 
emissions  that  are  estimated  from  major 
sources  would  be  counted  as  subject  to 
standards.  For  example,  50  percent  of 
chloralkali  plants'  mercury  emissions 
were  estimated  to  be  subject  to  the 
section  112(d)(2)  standard  under 
development,  11  percent  of  the 
ferroalloy  manufacturing  emissions,  and 
10  percent  of  the  Stage  I  gasoline 
distribution  emissions  (refer  to  table  2). 

For  other  source  categories  listed  for 
section  112(d)(2)  regulation,  it  is  too 
early  in  the  regulatory  development 
phase  to  estimate  how  much  of  the  total 
emissions  will  actually  be  regulated.  In 


these  cases,  the  total  emissions  from  the 
source  category  were  counted  toward 
meeting  the  requirements  of  section 
112(c)(6).  This  may  initially  lead  to 
overcounting  emissions  subject  to 
standards,  particularly  if  a  standard 
applies  only  to  major  sources  and  EPA 
determines,  at  a  later  date,  that  no  major 
sources  exist  for  a  given  category,  and 
also  EPA  does  not  find  that  the 
categories  or  subcategories  of  area 
sources  present  a  threat  of  adverse 
effects  to  human  health  or  environment. 
The  majority  of  the  source  categories 
currently  listed  are  for  regulation  of 
major  sources  only.  In  the  absence  of 
other  information  that  would  enable 
EPA  to  determine  the  subset  of  sources 
that  will  actually  be  subject  to  future 
standards,  EPA  believes  all  emissions 
from  these  source  categories  will  be 
subject  to  standards. 

2.  Section  112(d)(4) 

Congress  provided  in  section 
112(d)(4)  that  EPA  could,  at  its 
discretion,  develop  risk-based  standards 
for  HAP  "for  which  a  health  threshold 
has  been  established,"  provided  that  the 
standard  achieves  an  "ample  margin  of 
safety."  The  full  text  of  the  provision 
reads: 

With  respect  to  pollutants  for  which  a 
health  threshold  has  been  estabhshed.  the 
Administrator  may  consider  such  threshold 
level,  with  an  ample  margin  of  safety,  when 
establishing  emission  standards  under  this 
subsection. 

The  legislative  history  further  indicates 
that  if  EPA  invokes  this  provision,  it 
must  assure  that  any  emission  standards 
would  not  only  result  in  ambient 
concentrations  that  would  protect  the 
public  health  with  an  ample  margin  of 
safety,  but  that  the  standards  would  also 
be  sufficient  to  protect  against  the  threat 
of  significant  or  widespread  adverse 
environmental  effects. 

A  threshold  pollutant  is  one 
considered  to  have  a  concentration 
below  which  adverse  effects  are  not 
expected  to  occur  over  a  lifetime  of 
exposure.  For  section  112(d)(4)  to  apply, 
the  determination  of  a  reference 
concentration  (RfC)  or  reference  dose 
(RfD)  for  a  pollutant  is  sufficient  to 
show  that  a  threshold  exists  and  may  be 
sufficient  to  be  considered  the  ample 
margin  of  safety  level.  (An  RfC  or  RfD 
is  defined  as  an  estimate,  with 
imcertainty  spanning  perhaps  an  order 
of  magnitude,  of  a  daily  inhalation  or 
noninhalation  exposure,  respectively, 
that,  over  a  lifetime,  would  not  likely 
result  in  the  occurrence  of  noncancer 
health  effects  in  humans.)  When  an  RfC/ 
RfD  does  not  exist,  a  determination  that 
a  threshold  exists  would  have  to  be 
made  based  upon  the  availability  of 


speciiic  daia  on  a  pollutant's 
mechanism  of  action. 

A  determination  that  a  threshold 
exists  has  not  been  made  for  alkylated 
lead.  POM,  HCB,  PCB's,  2,3,7.8-TCDF. 
or  2,3.7.8-TCDD.  Therefore,  section 
112(d)(4)  authority  has  not  been  used  to 
regulate  the  emissions  of  any  of  these 
pollutants. 

The  EPA  has  established  an  RfD  for 
methylmercury  and  an  RfC  for  inorganic 
mercury,  but  section  112(d)(4)  has  not 
been  used  in  regulating  the  emissions  of 
this  group  of  mercury  compounds. 

The  focus  of  the  earliest  regulations 
under  section  112  has  been  to  initially 
control  emissions  of  air  toxics  using  the 
maximum  achievable  control 
technologies  available  for  each  industry 
source  category  emitting  HAP.  In  the 
next  phase  of  section  112  programs, 
reductions  of  emissions  will  be  health- 
based  and  be  required  to  protect  the 
public  and  environmental  health  to 
levels  deemed  "safe."  These  latter 
determinations  will  rely  on  information 
required  by  the  1990  Amendments  to 
the  Act  or  gathered  since  they  were 
passed.  For  example,  the  Dioxin 
Reassessment  Study,  the  Great  Waters 
Report  to  Congress,  and  the  Mercury 
Report  to  Congress  represent  extensive 
assessments  of  the  health  effects  and  the 
potential  exposure  of  humans  and  the 
environment  to  the  pollutants  identified 
in  section  112(c)(6).  This  information 
will  be  used  in  future  decisions 
regarding  the  imposition  of  health-based 
emission  reductions. 

3.  Other  Regulatory  Actions 

In  several  cases,  source  categories 
identified  as  contributors  to  the 
estimates  of  emissions  of  section 
112(c)(6)  pollutants  are  not  currenUy 
listed  for  regulation  under  section 
112(d)(2),  but  are  subject  to  other 
standards  required  by  the  Act.  In  some 
cases,  EPA  is  planning  to  consider  these 
regulations  as  meeting  its  substantive 
obligations  under  section  112(c)(6),  even 
though  these  standards  do  not  constitute 
section  112(d)(2)  or  (d)(4)  standards. 
The  EPA  believes  this  approach  is 
reasonable  where  other  regulatory 
authorities  address  these  source 
categories'  emissions  in  a  comparable 
fashion.  In  such  cases,  additional 
regulations  under  section  112(c)(6)  may 
not  impose  substantially  different 
control  requirements,  may  not 
contribute  significant  additional 
environmental  benefits,  and  thus  would 
not  justify  the  significant  additional 
administrative  burden  associated  with 
developing  new  section  112(d) 
regulations.  A  discussion  of  these 
source  categories  regulated  under  other 
authorities  follows. 
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a.  Utility  Study,  Section  112{nHlj.  iHe 
language  in  section  112(c)(6)  states  that 
the  "paragraph  shall  not  be  construed  to 
require  the  Administrator  to  promulgate 
standards  for  such  pollutants  emitted  by 
electric  utility  steam  generating  units." 
The  EPA  believes  this  statement  gives 
the  Agency  discretion  in  determining 
the  subsection  of  section  112  under 
which  to  regulate  utility  emissions  and 
in  particular  whether  EPA  is  required  to 
include  utility  emissions  in  the  section 
112(c)(6)  analysis.  In  section 
112(n)(l)(A),  EPA  is  required  to  assess 
the  HAP  emissions  from  electric  utility 
steam  generating  units  and  to  regulate  if 
"appropriate  and  necessary."  More 
information  about  the  utility  study  can 
be  obtained  from  the  Clean  Air  Act 
Amendments  bulletin  board  of  the 
EPA's  electronic  Technology  Transfer 
Network  (TTN)  under  "Recently  Signed 
Rules,"  (http://ttnwww.rtpnc.epa.gov). 

The  EPA  believes  that  section 
112(n)(l)(A)  is  the  appropriate  authority 
for  evaluating  utility  emissions  and 
determining  the  necessity  of  regulation 
for  this  source  category.  The  EPA  plans 
to  credit  the  emissions  of  section 
112(c)(6)  pollutants  from  utilities  as 
subject  to  standards  through  section 
112(n)(l)(A). 

b.  Section  129  Standards.  Section  129 
regulates  emissions  from  existing  and 
new  solid  waste  incinerators  (e.g., 
municipal  and  medical  waste 
incineration).  Section  129(h)(2) 
prohibits  subjecting  solid  waste 
incinerators  to  both  section  129  and 
section  112(d)  standards.  Section  129 
standards  provide  a  similar  level  of 
control  as  section  112(d)(2)  in  that  for 
existing  sources,  control  can  be  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  1 2  percent  of  sources.  Under 
section  129(a)(4),  controls  are  to  be 
specified  for  PM  (total  and  fine), 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury, 
dioxins,  and  dibenzofurans.  The  PCBs 
and  HCB  are  not  section  129  pollutants. 
Even  though  PCBs  and  HCB  are  not 
included  in  section  129,  the  Agency 
anticipates  that  they  would  be 
controlled  coincidentally  with  the 
control  of  other  section  129  pollutants. 
Though  data  on  co-control  of  specific 
chlorinated  compounds  are  limited, 
properly  operated  combustion  systems 
equipped  with  post  combustion  control 
effectively  control  chlorinated 
compound(s)  in  a  two  step  process. 
First,  the  combustion  system  destroys 
the  primary  chlorinated  compounds  and 
converts  them  into  less  toxic  secondary 
compounds.  Next,  the  post  combustion 
air  pollution  control  system  removes  the 


secondary  conipuunds.  tor  instance,  Uie 
section  129  standards  for  municipal  emd 
medical  waste  incinerators  require  both 
good  combustion  practices  and  post 
combustion  control  and  typically 
achieve  more  than  95  percent  control  of 
chlorinated  compounds. 

There  is  no  major  or  area  source 
distinction  in  section  129,  though  there 
may  be  a  threshold  that  triggers 
applicability  of  a  standard  to  specific 
sources.  For  instance,  municipal  waste 
combustors  capable  of  combusting  more 
than  250  tons  per  day  (tpd)  of  municipal 
solid  waste  are  subject  to  section  129 
standards  under  subparts  Ea,  Eb,  or  Cb, 
depending  on  when  the  MWC  was 
constructed.  Regulations  are  also  being 
developed  under  section  129  to  regulate 
medical  waste  combustors  in  the  40  to 
250  tpd  size  range.  Facilities  that  bum 
less  than  40  tons  municipal  solid  waste 
per  day  would  be  subject  to  the 
industrial  combustion  coordinated 
rulemaking  (described  below). 

Because  section  129  provides  for  a 
similar  level  of  control  as  section 
112(d)(2)  and  because  section  129(hK2) 
prohibits  subjecting  solid  waste 
incinerators  to  both  section  129  and 
section  112(d)  standards,  the  Agency 
believes  that  it  is  appropriate  to  include 
section  129  as  a  regulatory  instrument 
equivalent  to  section  112(d)(2).  The  EPA 
further  believes  that  listing  source 
categories  for  section  112(c)(6)  that  are 
already  covered  under  section  129 
would  lead  to  a  redundant  regulatory 
effort  and  would  produce  no  additional 
environmental  benefit.  The  EPA  plans, 
therefore,  to  credit  the  emissions  of 
section  112(c)(6)  pollutants  from  section 
129  source  categories  as  subject  to 
standards  under  section  112(c)(6). 

c.  Industrial  Combustion  Coordinated 
Rulemaking  (ICCR).  The  ICCR  was 
designed  to  reduce  emissions  from  the 
many  various  combustion  sources  by 
consolidating  authorities  under  sections 
129. 112.  and  111  of  the  Act  for  the 
following  combustion  source  categories: 
industrial-commercial-institutional 
boilers  (i.e.,  all  boilers  except  residential 
or  utility),  process  heaters  (which  could 
include  dryers  and  industrial  furnaces), 
stationary  internal  combustion  engines, 
stationary  gas  turbines,  industrial- 
commercial  solid  waste  incinerators, 
and  all  other  solid  waste  incinerators 
(except  municipal  waste  combustors 
burning  more  than  40  tpd  of  waste  and 
medical  waste  incinerators,  which  are 
covered  under  specific  regulations 
developed  in  accordance  with  section 
129).  It  is  important  to  note  that  the 
ICCR  is  based  on  the  authority  of 
sections  112  and  129  which  satisfy  the 
goals  of  section  112(c)(6).  It  should  also 
be  noted  that  the  ICCR  is  being 


conducted  under  the  Federal  Advisory 
Committee  Act  (FACA).  The 
stakeholders  (environmental  advocates, 
State  agencies,  and  industry)  will 
recommend  what  source  categories  will 
ultimately  be  subject  to  the  ICCR 
regulation.  Under  the  FACA, 
stakeholders  make  their 
recommendations  directly  to  the  EPA 
Administrator  who  is  ultimately 
responsible  for  the  regulation. 

The  EPA  believes  that  listing  these 
sources  categories  for  additional 
regulation  under  section  112(c)(6) 
would  produce  a  redundant  regulatory 
effort  and  would  substantially  frustrate 
the  purposes  for  which  the  ICCR  was 
initiated.  Therefore,  EPA  is  planning  to 
credit  the  emissions  from  source 
categories  included  in  the  ICCR  for  the 
purposes  of  meeting  the  section 
112(c)(6)  requirements.  More 
information  about  the  ICCR  is  available 
on  die  EPA  TTN  or  at  the  ICCR  Main 
Menu  on  the  Internet  (http:// 
ttnwww.rtpnc.epa.gov).  When  accessing 
the  World  Wide  Web  site,  select  "TTN 
BBS  Web"  from  the  first  menu,  then 
select  "Gateway  to  Technical  Areas" 
from  the  second  menu,  and,  finally, 
select  "ICCR-Industrial  Combustion 
Coordinated  Rulemaking"  from  the 
third  menu. 

d.  Gasoline  Distribution  Stage  II, 
Sections  182(b)(3)  and  202(a)(6).  The 
emissions  of  POM  (primarily 
naphthalene)  from  this  source  category 
come  from  the  displaced  evaporative 
losses  that  occur  while  refueling  motor 
vehicles  at  service  stations.  Gasoline 
pumped  into  a  vehicle's  fuel  tank 
displaces  the  air-vapor  mixture  in  the 
vehicle  tank  out  through  the  fuel  tank 
fill  neck  and  into  the  air.  This  displaced 
gasoline  vapor  contains  both  HAP  and 
VOC,  including  naphthalene. 

The  EPA  does  not  expect  to  list  this 
category  for  section  112(d)(2)  or  (d)(4) 
standards,  but  believes  that  emissions 
from  this  activity  have  already  been 
sufficiently  addressed  through  rules 
adopted  pursuant  to  sections 
182(b)(3)and  202(a)(6).  Section  202(a)(6) 
requires  a  nationwide  onboard  vapor 
recovery  program,  and  section  182(b)(3) 
requires  Stage  II  vapor  recovery  in  most 
ozone  nonattainment  areas  (the  most 
heavily  populated  areas  of  the  country). 
Vehicle  refueling  emission  control 
equipment  can  be  either  installed  at  the 
service  station  (Stage  II  controls)  or  on 
the  vehicle  (onboard  controls).  Both 
control  systems  capture  and  recover  the 
displaced  vehicle  refueling  emissions. 

The  1990  Amendments  required  the 
installation  of  Stage  II  controls  in  most 
ozone  nonattainment  areas  in  the  early 
1990s  to  achieve  VOC  and  HAP 
reductions,  while  onboard  controls  are 
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being  placed  on  new  vehicles  sold  in 
the  late  1990's  to  be  the  national  and 
long-term  solution.  Once  onboard 
controls  are  widespread,  by  the  year 
2010,  Stage  II  controls  could  be  removed 
after  review  by  EPA. 

Naphthalene,  the  POM  of  concern  in 
this  emission  category,  is  a  HAP  and  a 
VOC  and  will  be  subject  to  both  control 
measures.  The  EPA  was  presented  with 
both  regulatory  programs,  provided 
under  different  sections  of  the  Act,  to 
address  a  single  problem,  namely  the 
evaporative  loss  of  volatile  organics 
from  gasoline  refueling  activities.  In 
implementing  these  control  programs 
under  both  sections  182  and  202,  EPA 
believes  that  it  has  also  effectively 
discharged  its  obligations  for  this 
category  of  emissions  under  section 
112(c)(6)  as  well. 

C.  Regulatory  Coverage  for  Section 
112(c)(6)  Pollutants 

Table  2  provides  a  summary  of  the 
source  categories  that  emit  section 
112(c)(8)  HAP  and  the  percentage  of 
emissions  attributable  to  each  category. 
Note  that  as  described  in  section  IV.A., 
only  the  sources  that  EPA  believes  are 
suitable  for  regulation  under  section  112 
are  included  in  this  analysis.  Table  2 
summarizes  both  the  categories  EPA  has 
determined  meet  the  requirements  of 
section  112(c)(6)  and  the  categories  that 
are  not  subject  to  such  regulation. 

In  table  2,  the  percent  contributions  of 
source  categories  that  are  subject  to 
standards  are  summed  for  each 
pollutant  in  order  to  identify  those 
section  112(c)(6)  pollutants  that  do  not 
have  at  least  90  percent  of  emissions 
subject  to  standards.  Those  section 
112(c)(6)  pollutants  at  or  above  the  90 
percent  level  are:  POM  (as  defined  by 
EOM),  2.3.7,8-TCDD,  mercury,  PCB's, 
and  HCB.  These  pollutants  do  not 
require  the  listing  of  any  additional 
source  categories  for  future  rulemaking. 

Based  on  the  1990  tiaseline  emissions 
inventory,  the  90  percent  subject  to 
standards  requirement  is  not  met  for  the 
following  pollutants:  POM  (as  defined 
by  7-PAH).  POM  (as  defined  by  1&- 
PAH),  and  alkylated  lead.  For  these 
pollutants,  additional  source  categories 
will  have  to  be  identified  to  attain  the 
90  percent  level.  These  additional 
source  categories  will  require  listing 
under  section  112(c)(6)  for  section  112 
standards  development. 

V.  Source  Categories  That  Require 
Listing  as  a  Result  of  the  Section 
112(c)(6)  Analysis 

A  review  of  the  available  data 
indicates  that  a  substantial  majority  of 
source  categories  emitting  section 
112(c)(6)  pollutants  have  already  been 


listed  for  regulations  under  section 
112(d)(2)  or  are  subject  to  regulation 
under  other  authorities.  Based  on  EPA's 
current  information,  in  order  to  meet  the 
section  112(c)(6)  requirement  to  assure 
that  the  sources  of  90  percent  of  the 
aggregate  emissions  of  each  specific 
HAP  is  subject  to  regulation,  the 
following  source  categories  would 
require  such  regulation:  open  burning  of 
scrap  tires,  gasoline  distribution 
aviation  fuel,  and  wood  treatment/wood 
preservation.  A  listing  under  section 
1 1 2(c)(6)  is  necessary  before  standards 
under  section  112(d)(2)  or  (d)(4)  can  be 
developed,  but  by  itself  does  not 
automatically  result  in  regulation  or 
control  of  emissions  from  sources 
within  these  source  categories.  Once  the 
list  is  finalized.  EPA  will  perform 
further  analyses  on  emissions  and 
control  methods  for  the  listed  source 
categories.  This  regulatory  development 
analysis  will  determine  any  ultimate 
regulatory  requirements. 

A  summary  of  the  reasons  for  each  of 
the  above  source  category's  inclusion 
follows. 

— Open  burning  of  scrap  tires:  This 
source  category  accounts  for  the 
largest  portion  of  POM  emissions 
from  sources  not  subject  to  regulation 
(53.32  percent  defined  as  7-PAH,  and 
26.83  percent  defined  as  16-PAH). 
The  crediting  of  emissions  from  this 
source  will  bring  7-PAH  emissions  up 
to  the  level  of  99.87  percent,  and  16- 
PAH  emissions  up  to  the  level  of 
87.78  percent. 
— Wood  treatment/wood  preservation: 
This  source  category  emits  7.13 
percent  of  the  1990  estimated 
emissions  of  POM  (defined  as  16- 
PAH).  primarily  due  to  the  emissions 
of  naphthalene.  After  open  burning  of 
scrap  tires,  this  is  the  next  largest 
source  of  16-PAH.  It  should  be  noted 
that  major  sources  in  this  source 
category  had  originally  appeared  on 
the  section  112(c)(1)  list  for 
regulation.  Later,  the  source  category 
was  removed  from  the  list  when  EPA 
determined  that  no  major  sources 
exist  for  the  category  (61  FR  28201, 
June  4,  1996). 

The  listing  of  the  wood  treatment/ 
wood  preservation  source  category  and 
open  burning  of  scrap  tires  will  bring 
POM  (as  defined  by  16-PAH)  source 
categories  subject  to  sttmdards  to  the 
level  of  94.92  percent. 
— Gasoline  distribution,  aviation  fuel: 
This  category,  which  consists  of 
evaporative  losses  from  the  transfer' 
and  storage  of  aviation  fuel,  and 
aircraft  refueling  and  associated 
spillage,  emitted  78  percent  of  the 
estimated  1990  emissions  of  alkylated 


lead.  Because  leaded  gasoline  has 
been  banned  for  use  in  motor 
vehicles,  this  source  category 
accounts  for  the  only  known 
remaining  emissions  of  alkylated  lead. 
Based  on  the  1990  baseline  emissions 
inventory  and  knowledge  of  the  lead 
phaseout,  listing  this  source  will 
subject  100  percent  of  current 
alkylated  lead  emissions  to  standards. 

VI.  Regulatory  Reqiiirements 

A.  General 

Today's  notice  is  not  a  rule;  it  is 
essentially  a  housekeeping  or 
maintenance  activity  which  does  not 
impose  regulatory  requirements  or  costs 
on  any  sources  including  small 
businesses.  Therefore,  the  EPA  has  not 
prepared  an  assessment  of  the  fwtential 
costs  and  benefits  pursuant  to  Executive 
Order  12866,  nor  an  economic  impact 
analysis  pursuant  to  section  317  of  the 
CAA,  nor  a  regulatory  flexibility 
analysis  pursuant  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354, 
September  19,  1980),  nor  a  budgetary 
impact  statement  pursuant  to  the 
Unfunded  Mandates  Act  of  1995.  Also, 
this  notice  does  not  contain  any 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

B.  Executive  Order  12866  and  Office  of 
Management  and  Budget  (OMB)  Review 

Under  Executive  Order  12866  (58  FR 
51735:  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either  (1)  have 
an  aimual  effect  on  this  economy  of 
$100  million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities:  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  this  is  a  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  This  notice  was 
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subniitted  to  UMB  lor  reviuw.  Any 
written  conunents  from  OMB  and 


vvriucu  lA'iK  rebponsus  are  avauauie  iii 
the  docket. 


Dated:  June  11. 1997. 
Mary  D.  Nichols. 
Assistant  Administrator. 


Table  i.— Summary  of  1990  Emission  Inventory  Data  for  Section  112(c)(6)  Pollutants  (tons/yr) 


Source  category 


A8p^att  Hot-Mix  Production  .... 

Asphalt  Roofing  Production  .... 

Battery  Production  

Carbamate  Insecticides  Pro- 
duction   

Cartxwi  Reactivation  Furnaces 

Cartxjn  Black  Production  

ChloraHtali  Production 

Chlorinated  Solvents  Produc- 
tion   

Cigarette  Smoke  

Coke  Ovens:  Charging,  Top- 
side &  Door  Leaks 

Coke  Ovens  Pushing, 
Quenching  &  Battery  Stacks 

Commercial  Coal  Combustion 

Commercial  Natural  Gas  Com- 
bu8tk)n  

Commercial  Oil  Comtxjstion  ... 

Commercial  Wood/Wood  Rest- 
due  Combustion  

Crematories 

Dental  Preparation  arxj  Use  ... 

Drum  and  Barrel  Reclamation 

Electrical  Apparatus  Manutac- 
turing 

FerroaNoy  Manufacture  

FkJOrascent  Lamp  Recycling  .. 

Gasoline  Distnt>ution  (Aviation) 

Gasoline  Distnbution  (Stage  I) 

Gasoline  Distribution  (Stage  II) 

General  Laboratory  Activities .. 

Geothermal  Power  

Hazardous  Waste  Indneratkxi 

Industrial  Coal  Comtxjstion 

Industnai  Natural  Gas  Com- 
bustion   

Industnai  Oil  Comtxjstkm 

Industnai  Stationary  IC  En- 
gines— Diesel  

Industnai  Stationary  IC  Eiv 
gines — Natural  Gas 

Industrial  Waste  Oil  Combua- 
tkxi 

Industriiy  Wood/Wood  Resi- 
due Combustnn  

Instrument  Manufactunng  

Iron  arxJ  Steel  Foundries 

Lamp  Breakage 

LandWI  (Gas)  Flares  

Lightweight  Aggregate  Kilns 
(txjming  hazardous  waste)  . 

Ume  Manufactunng  , 

Medical  Waste  IncineratkKi .... 
Municipal  Waste  Combustion 
Naphthalene — Miscellaneoue 

Uses  

Naphthalene  Productkxi  


7-PAH 


0.094 
1.68 


0.45 


0.S2 

21.2 

30.1 
36.0 


0.032 

1.01 
1.42E-08 


\.27E-06 


0.26 


0.020 
3.09 


0.03 

0.089 

1.03 

1.34 

2.67 


0.11 
0.001 


POM 


1&-PAH 


43.7 
43.6 


4.08 
4.33 


3.45 

158 

517 
172.7 

0.030 
53.300 

35.8 
8.33E-06 


EOM 


679 


2744.0 

1.921 
1,315.000 

1.946 


2.3,7.8- 

TCDD 

TEG 


1.25E-07 


8.19E-05 


0.56 


353 
374 


0.17 
157.00 

0.020 
50.85 

5.02 

47.6 

7.82 

152 


2412.00 

928 
494.00 

1,929 


Mercury 


2.51  E-07 


3.30E-O5 


29.7 
0.45 


0.80 

0.099 

1.22 

64.60 


97,848 


15 
182 


1.13E-04 


1.90E-O5 


3.60E-06 


0.020 


0.25 
6.40 


(•) 


W 


4.10E-04 
0.80 


0.46 
0.006 


0.80 

1.30 

3.19 

22.80 


6.00 


PCB 


HCB 


0.581 


0.0007 
0.0037 


0.50 
1.50 


0.31 
0.70 
50.0 
55.0 


0.0278 


4.97E-05 


Alkylated 
lead 


0.375 
0.086 
0.019 


0.0403 
0.0601 
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Table  i.— Summary  of  1990  Emission  Inventory  Data  for  Section  112(c)(6)  Pollutants  (tonsA'r)— Continued 


Source  category 


Naphthalene  Sulfonates  Pro- 
duction   

Non-Residential  Wood  Com- 
bustion   

Non-Road  Vehicles  and 
Equipment  (NRVE)— Aircraft 

NRVE— Other 

On-Road  Vehicles 

Open  Burning  of  Scrap  Tires  .. 

Other  Biological  Incineration  ... 

Pesticides  Application 

Pesticides  Manufacture 

Petroleum  Refining-Catalytic 
Cracking  Units  

Phthalic  Anhydride  Production 

Portland  Cement  Manufacture: 
Hazardous  Waste  Kilns 

Portland  Cement  Manufacture: 
Non-Hazardous  Waste  Kilns 

Primary  Aluminum  Production 

Primary  Copper  Production  .... 

Primary  Lead  Smelting  

Pulp  and  Paper — Kraft  Recov- 
ery Furnaces  

Pulp  and  Paper — Lime  Kilns  ... 

Pulp  and  Paper— Sulfite  Re- 
covery Furnaces  

Residential  Coal  Combustion 

Residential  Natural  Gas  Com- 
tHJStion 

Residential  Oil  Combustion  .... 

Residential  Wood  Combustion 

Scrap  or  Waste  Tire  Inciner- 
ation   

Secondary  Aluminum  Smelting 

Secondary  Copper  Smelting  ... 

Secondary  Lead  Smelting 

Secondary  Mercury  Production 

Sewage  Sludge  Incineration  ... 

Stationary  Gas  Turtjtnes— Die- 
sel   

Stationary  Turt>ines — Naturat 
Gas 

Utility  Coal  Comt>ustion  

Utility  Natural  Gas  Combustion 

Utility  Oil  Combustion  

Wildfires  and  Prescntjed  Burn- 
ing   

Wood  Traatment/Wood  Pre- 
serving   „ 

Total  Emissions  (tons/ 
yr) 


POM 


7-PAH 


0.070 


18.8 
307 


16.4 


4.61 

2.78 

141 


3.74 
0.25 


31.85 

0.080 
1.700 
572 

2.17E-05 


0.019 
0.009 


0.21 
0.050 
964 


2,164.30 


16-PAH 


6.53 


1.87 


46.6 
1.720 


313 
26.2 

28.0 

51.0 
662 


649 
183 

6.17 
102.80 

5.10 
21.00 
8.855 

0.005 


3.03 
1.64 
0.016 


13.8 
7.54 
0.69 
0.57 


2,540 
457 


17,982.08 


EOM 


25,116 
56.157 

1 


3,876 


4.142 

1,465 

235.881 


1,731 

739 

38,627 

1.0O4 

531 


481.683.00 


2,3,7,8- 

TCDD 

TEQ 


9.50E-05 
1.60E-04 


0.0005 
6.00E-05 

3.42E-07 
2.34E-04 


3.78E-06 
3.40E-05 

3.00E-07 
1.92E-04 
6.80E-06 
4.25E-06 

2.65E-05 


1.50E-04 
1.10E-05 
9.50E-05 
3.81  E-05 


0.01 


Mercury 


0.30 


3.5 

5.00 

1.90 
1.30 


0.60 


3.00 


7.40 
1.80 


51.0 
0.002 
0.25 


226.09 


PCB 


0.0025 


0.0010 


0.0051 


0.0001 


0.16 


HCB 


0.146 
0.458 


1.19 


Alkylated 
lead 


0.166 


0.65 


•  In  the  draft  mercury  report  to  Congress,  mercury  estimates  for  commeraai  and  industrial  coal  combustion,  and  commercial  and  industrial  oil 
combustion  were  combtned-these  values  are  provided  in  this  tat>le  as  industrial  coal  and  oil  combustion. 
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Table  2— 1990  Anthropogenic  Stationary  Source  Category  Percentage  Contributions  and  associated 

Regulations* 


Source  category 


SOURCE      CATEGORIES 
S    3  JECT  TO  REGULA- 

liO-N 


Asphalt  Hot-Mix  Production 
Asphalt  Roofing  Production 
Cartxjn  Black  Production  .... 
Chloralkali  Production  (Sub- 
ject to  Regulation  is  50  % 
of  the  total  value). 
Chlonnated  Solvents  Pro- 
duction. 
Coke  Ovens:  Charging,  etc 
Coke  Ovens;  Pushing,  etc  ... 
Ferroalloy  Manufactunng 
{Subject  to  Regulation  is 
1 1  %  of  the  total  value). 
Gasoline  Distribution  (Stage 
I)  (Subject  to  Regulation  is 
10%  of  total  value). 
Hazardous  Waste  Inciner- 
ation. 

Iron  &  Steel  Foundries 

Landfill  (Gas)  Flares  

Lightweight  Aggregate  Kilns 
(burning  hazardous  waste). 

Lime  Manufacturing  

Naphthalene  Production  

Naphthalene  Sulfonates  Pro- 
duction. 
Naphthalene:  Miscellaneous 
Uses. 

Pesticides  Manufactunng 

Petroleum  Refining — Cata- 
lytic Cracking. 
Phthalk:  Anhydride  Produc- 
tion. 
Portland  Cement  Manufac- 
tunng: Hazardous  Waste 
Kilns. 
Portland  Cement  Manufac- 
tunng: Non-hazardous 
Waste  Kilns. 
Primary  Aluminum  Produc- 
tion. 
Primary  Copper  Production 

Primary  Lead  Smelting  

Pulp  &  Paper:  Kraft  Recov- 
ery Furnaces. 
Pulp  &  Paper:  Lime  Kilns  ... 
Pulp  &  Paper:  Sulfite  Recov- 
ery Furnace. 
Secondary  Aluminum  Smelt- 
ing. 
Secondary  Lead  Smelting  .. 
Sewage  Sludge  Incineration 

Utility  Coal  Combustion  

Utility  Natural  Gas  Combus- 
tion. 

Utility  Oil  Combustion  

Medical  Waste  Incineration 


POM 


7-PAH 


16-PAH 


0.020 
0.290 
0.078 


3.682 
5.228 
<0.01 


<0.01 

0.020 
<0.01 


2.850 


0.800 

0.480 

24.490 

aesb 

0.040 


<0.01 
<0.01 
0.040 


0.010 


0.68 
0.68 
0.07 


2.47 

8.06 

<0.01 


0.55 


<0.01 

0.46 
0.01 


1.01 
0.10 

0.02 


4.88 
0.41 
0.44 

0.80 

10.33 

iai3 

2.86 
0.10 


0.05 
0.03 
0.12 
0.01 

0.01 
0.01 


EOM 


2.3.7,8- 

TCDD 

TEQ 


Mercury 


PCB 


HCB 


Alkylated 
lead 


Applicable 
Regulation  >> 


Percent  Contribution 


0.43 


0.11 
1.44 


0.59 
0.34 
0.06 


2.44 


8.49 


1.07 


24.31 
0.63 


0.33 
0.01 


0.01 


3.42 

0.08 
0.47 
2.68 


0.20 
11.78 


1.44 


0.14 
0.31 


17.70 


55.92 


1.57 


2.25 


1.80« 


0.85 
0.58 


0.81 
22.96 
<0.01 

0.11 
22.47 


44.08 


3.26 


0.10 
25.66 


Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 


Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 


Sec.  (d)(2) 


Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 
Sec.  (d)(2) 

Sec.  (d)(2) 
Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  (d)(2) 

Sec.  112(n)(1) 

Sec.  112(n)(1) 

Sec.  112(n)(1) 
Sec.  129 
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Table  2.— 1990  Anthropogenic  Stationary  Source  Category  Percentage  Contributions  and 

Regulations  a— Continued 


Associated 


Source  category 


Municipal  Waste  Combus- 
tion. 

Commercial  Coal  Combus- 
tion. 

Commercial  Natural  Gas 
Combustion. 

Commercial  Oil  Combustion 

Commercial  Wood/Wood 
Residue  Combustion. 

Crematories  

Industrial  Coal  Combustion 

Industrial  Natural  Gas  Com- 
bustion. 

Industrial  Oil  Combustion  .... 

Industrial  Stationary  IC  En- 
gines— Diesel. 

Industrial  Stationary  IC  En- 
gines— Natural  Gas. 

Industrial  Waste  Oil  Com- 
bustion. 

Industrial  Wood/Wood  Resi- 
due Combustion. 

Non-residential  Wood  Com- 
bustion. 

Other  Biological  Incineration 

Scrap  or  Waste  Tire  Inciner- 
ation. 

Stationary  Turbines — Diesel 

Stationary  Turbines — Natural 
Gas. 

Gasoline  Distribution  (Stage 
II). 

total  %  Contribution 

for  Sources  Subject 
!  to  Regulation. 


POM 


7-PAH 


6.252 


0.010 
0.180 

<0.01 
0.540 


0.010 
0.020 

0.180 

0.230 

0.460 


<0.01 


46.550 


16-PAH 


<0.01 
2.69 

<0.01 

0.83 
0.56 

<0.01 

2.45 

<0.01 

0.79 
0.08 

0.74 

0.12 

2.37 


< 

<0.01 

<0.01 
0.22 

5.83 


60.95 


EOM 


0.11 
1.73 


100.00 


2,3,7,8- 

TCDD 

TEQ 


65.14 


1.21 

0.83 

1.22 

1.52 

0.58 

0.31 

1.21 

- 

61.57 

2.01 

0.01 

2.86 
0.01 

1.09 

0.47 

99.19 


Mercury 


24.72 
d 


<0.01 
10.25 


2.70 


0.13 


92.81 


PCB 


50.99 


0.03 


1.58 
0.67 


100.00 


HCB 


Alkylated 

lead 


100.00 


3.99  < 


5.79 


Appltcat>le 
Regulation  *> 


Sec.  129 

ICCR 

ICCR 

ICCR 
ICCR 

ICCR 
ICCR 
ICCR 

ICCR 
ICCR 

ICCR 

ICCR 

ICCR 

ICCR 

ICCR 
ICCR 

ICCR 
ICCR 

Sec.  202/182 


SOURCE  CATEGORIES  IN 
DRAFT  USTING 


Percent  Contribution 


Gasoline  Distribution  (Avia- 
tion). 
Open  Burning  of  Scrap  Tires 
Wood  Treatment/Wood  Pre- 
serving. 

Cumulative  %  Con- 
tribution Total. 


53.320 


99.870 


26.83 
7.13 


94.92      100.00 


0.68 


99.87 


92.81 


100.00 


100.00 


83.81 


78.02 


OTHFH      .sOuRCt 
FGORcS      '--■- 
CANDiDATES 
LISTING 


CAT- 
ARE 
FOR 


Percent  Contribution 


Battery  Production  

Cartjamaie  Insecticides  Pro- 
duction. 

Cartwn  Reactivation  Fur- 
nace$4 


0.06 


<0.01 


0.01 


ru.jf'. 
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iABLt  ^.— laau  AN ! HHUPuutNiu  cDiAiiuNAHY  iuuHut  CATEGORY  PERCENTAGE  Contributions  and  Associated 

Regulations  ^ — Continued 


Source  category 

POM 

2.3.7.8- 

TCDD 

TEQ 

Mercury 

PCB 

HCB 

Alkylated 
lead 

Applicable 

7-PAH 

16-PAH 

EOM 

Regulation'' 

Chloralkali  Production  (Not 

1.44 

Subject  to  Regulation  is 
50  %  of  the  total  valuel. 

Cigarette  Smoke  

Dental  Preparation  and  Use 
Drum  and  Barrel  Reclama- 

0.090 

0.05 

0.36 

<0.01 

<0.01 

<0.01 

tion. 

Electrical  Apparatus  Manu- 
facturing. 

Ferroalloy  Manufacturing 
{Not  Subject  to  Regulation 
is  89  %  of  the  total  value). 

Fluorescent  Lamp  Recycling 

Gasoline  Distribution  (Stage 
1)  {Not  Subject  to  Regula- 
tion is  90%  of  total  value). 

General  Latjoratory  Activities 

Geothermal  Power 

0.21 

0.040 

0.01 

<0.01 

4.96 

16.19"= 

0.36 
0.59 
0.23 
0.68 

Instrument  Manufacturing  .... 
Lamn  B^ akaop 

Secondary  Copper  Smelting 
Secondary  Mercury  Produc- 
tion. 



0.12 

3.33 

•Source  categones  do  not  include  non-stationary,  non-anthropogenic  sources  or  sources  not  appropriate  for  section  112(d)(2)  Rulemaking. 

"Sec.  112(d)(2)  =  Emission  Standards;  Sec.l22(n)(1)  =  Electric  Utility  Steam  Generating  Units;  Sec.  129  =  Solid  Waste  Combustion;  ICCR 
>  Industnal  Combustion  Coordinated  Rulemaking,  Section  202/182  Gasoline  Distribution  (Stage  II). 

"^Lead  phaseout  completed  on  December  31,  1995.  Contnbutions  from  these  sources  are  currently  0%  whrch  means  that  emissions  from 
Gasoline  Distribution  (Aviation)  represent  100%  of  total  Alkylated  Lead  emissions. 

J  In  the  draft  mercury  report  to  Congress,  mercury  estimates  for  commercial  and  industrial  coal  combustion,  and  commercial  and  industrial  oil 
combustion  were  combtned-these  values  are  provided  in  this  table  as  industnal  coal  and  oil  combustion. 
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P-gure  *    Percent  Conrnbutsons  fc.  Source  Categories 


(FR  Doc.  97-15985  Filed  6-19-97;  8:45  am) 
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[ER-FRL-6481-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  9.  1997  Through 
June  13, 1997  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  970216,  Final  EIS,  FHW,  MT. 
US  93  Highway  Transportation 
Improvements,  between  Hamilton 
(Milepost  49.0)  to  Lolo  (Milepost 
83.2),  Funding  and  COE  Section  404 
Permit,  Ravalli  and  Missoula 
Counties,  MT,  Due:  July  21, 1997, 
Ck)ntact:  Dale  Paulson  (406)  441-1230. 
EIS  No.  970217,  Draft  EIS.  FHW.  CA. 
CA-4  "GAP"  Closure  Project, 
Improvements  between  1-80  and 
Cunninings  Skyway,  Funding,  NPDES 
Permit  and  COE  Section  404  Permit, 
City  of  Hercules,  Contra  Costa  County, 
CA,  Due:  August  4,  1997,  ConUct: 
John  Schultz  (916)  498-5041. 
EIS  No.  970218.  Draft  EIS.  AFS.  CA. 
Chico  Genetic  Resource  Center  for 
Pest  Management  Program, 
Implementation,  Mendocino  National 
Forest,  Willow,  Butte  County,  CA, 
Due:  August  4,  1997,  Contact:  Dennis 
Weber  (503)  326-7171. 
EIS  No.  970219,  Draft  EIS.  AFS,  AZ, 
Grand  Canyon/Tusayan  Growth  Area 
Improvements.  General  Management 
Plan  (GMP).  Special-Use-Permit, 
Approvals  and  Licenses  Issuance, 
Coconino  County,  AZ,  Due:  August 
18,  1997.  Contact:  R.  Dennis  Lund 
(520) 635-8200. 
EIS  No.  970220.  Final  EIS,  FHW,  TX, 
Grand  Parkway  Segment  (TX-99) 
Improvements  Project,  from  TX-225 
to  I-IO,  Funding,  COE  Section  404 
Permit  and  Right-of-Way  Grant,  Harris 
and  Chambers  Counties,  TX,  Due:  July 
21,  1997,  Contact:  G.E.  Olvera,  P.E. 
(512)482-5516. 
EIS  No.  970221.  Final  EIS,  AFS,  OR. 
Metolius  Wild  and  Scenic  River 
Management  Plan,  Implementation, 
Deschutes  National  Forest,  Sisters 
Ranger  District.  Jefferson  County,  OR, 
Due:  July  21,  1997.  Contact:  Rod 
Bonacker  (541)  549-7729. 
EIS  No.  970222.  Final  EIS,  ELM,  WY. 
Cave  Gulch-Bullfrog-Wallman  Natural 
Gas  Development  Project. 
Implementation,  Platte  River  Resource 
Area,  Natrona  County,  WY,  Due:  July 
21.  1997.  Contact:  Kate  Padilla  (307) 
261-7603. 
EIS  No.  970223,  Draft  EIS,  BLM.  TN, 
Stones  River  National  BattleHeld 


General  .viaiiagement  Plan  anu 
Development  Concept  Plan, 
Implementation,  Ruthford  County, 
TN,  Due:  April  8,  1997,  Contact:  Mary 
Ann  Peckham  (615)  893-9501. 

EIS  No.  970224,  Draft  EIS,  UAF,  NM, 
Holloman  Air  Force  Base,  Proposed 
Expansion  of  German  Air  Force 
Operations,  for  the  Beddown  of  30 
Aircrafts  and  Construction  of 
Facilities  for  640  Personnel,  NM,  Due: 
August  4,  1997,  Contact:  Sheryl 
Parker (757)  764-3328. 

EIS  No.  970225,  Final  EIS,  UAF.  CA, 
NM,  Airborne  Laser  (ABL)  Phase 
Program  Definition  and  Risk 
Reduction  Phase,  Proposed  Locations: 
Home  Base  Edwards  Air  Force  Base; 
Diagnostic  Test  Range-White  Sands 
Missile  Range,  NM;  and  Expanded 
Area  Test  Range-Western  Range 
(Vandenberg  Air  Force  Base  and  Point 
Mugu  Naval  Air  Warfare  Center 
Weapons  Division).  CA  and  NM,  Due: 
July  21,  1997,  Contact:  Karl  L.  Freerks 
(703) 695-8942. 

EIS  No.  970226,  Draft  Supplement,  EPA, 
TX,  South  Hallsville  Surface  Lignite 
No.  1  Mine  Expansion,  Referred  to 
Herein  as  South  Marshall  Project 
Area,  (Previously  Known  as  Henry  W. 
Pirkey  Power  Plant  and  South 
Hallsville  No.  1  Mine  Project),  NPDES 
and  COE  Section  404  Permits,  Sabine 
River,  Harrison  County,  TX,  Due: 
August  4,  1997,  Contact:  Joe  Swick 
(214) 665-7456. 

EIS  No.  970227,  Draft  EIS,  BLM.  NV. 
Florida  Canyon  Mine  Expansion 
Project  and  Comprehensive 
Reclamation  Plan.  Construction  and 
Operation  of  New  Facilities  and 
Expansion  of  Existing  Gold  Mining 
Operations  in  Imlay  Mining  District, 
Plan-of-Operation  and  Approval 
Right-of-Way  Permit  Issuance, 
Pershing  County.  NV.  Due:  August  18. 
1997,  Contact:  Ken  Loda  (702)  623- 
1500. 

EIS  No.  970228,  Final  EIS,  FHW,  CA,  A- 
58 — Mojave  Freeway  Project, 
Construction  from  0.1  mile  east  of  the 
Cache  Creek  Bridge  to  5.0  miles  east 
of  the  town  of  Mojave.  Funding.  COE 
Section  404  Permit  and  Right-of-Way 
Acquisition,  Kem  County,  CA,  Due: 
July  21,  1997,  Contact:  John  R. 
Schultz  (916)  551-1307. 

EIS  No.  970229,  Final  EIS.  DOA.  KY. 
City  of  Albany's  Cagle  Water 
Expansion  Project,  to  expand  its 
Potable  Water  Treatment  Plant, 
Funding  and  COE  Section  404  Permit, 
Clinton  and  Wayne  Counties,  KY, 
Due:  July  21,  1997.  Contact:  Mark 
Plank  (202)  720-1649. 

EIS  No.  970230,  Final  EIS,  FHW,  WI. 
WI-16  Oconomowoc  West  Bypass 
(Rock  River  to  WI-67)  Project. 


Improvement.  Funding  and  COE 
Section  404  Permit,  City  of 
Oconomowoc,  Jefferson  and 
Waukesha  Counties,  WI,  Due:  July  21. 
1997.  Contact:  Richard  C.  Madrzak 
(608) 829-7510. 

Dated:  June  17,  1997. 
WiUiam  D.  Dickeraon. 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
[FR  Doc.  97-16225  Filed  6-19-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-5481-7] 

Environmental  Imp  n 
Regulations;  Av  ^  at  s 
Comments 


Smu 


s  and 


Availability  of  EPA  comments 
prepared  June  2,  1997  through  June  6, 
1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  4,  1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-AFS-J65262-MT  Rating 
EC2,  asin  Creek  Drainage.  Salvage 
Timber  and  Watershed  Rehabilitation. 
Kootenai  National  Forest.  Three  Rivers 
Ranger  District.  Lincoln  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts  to  water  quality, 
fisheries  (redband  trout),  and  wildlife. 
The  Final  EIS  should  fully  assess  and 
mitigate  all  potential  environmental 
impacts  of  the  management  actions. 

ERP  No.  D-AFS-J65263-SD  Rating 
EC2.  Anchor  Hill  Mine  Expansion 
Project  in  Gilt  Edge  Mine,  Plan-of- 
Operations  Approval,  Black  Hill 
National  Forest,  SD. 

Summary:  EPA  expressed 
environmental  concerns  about  existing 
mine  acid  mine  drainage  problems 
affecting  surface  and  ground  water. 
EPA's  main  concerns  regard 
successfully  reclaiming  the  mine,  and 
operating  and  maintaining  the  acid 
mine  drainage  controls  after  the  mine 
closes. 

ERP  No.  D-AFS-J65266-MT  Rating 
EC2,  Tansy  Ragwort  Control  Project. 
Implementation.  Little  Wolf  Fire  Area. 
Flathead  National  Forest,  Tally  Lake 
Ranger  District,  Flathead  County,  MT. 
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Sanimary:  EPA  expressed 
environmental  concerns  regarding 
potential  herbicide  contamination  of 
ground  waters,  and  surface  waters, 
including  wetlands  and  indicated  that 
there  was  insufficient  information  in  the 
DEIS  regarding  ground  water  depths, 
soil  types,  wetlands,  and  the  water 
quality/aquatics  monitoring  program. 
The  Final  EIS  should  fully  assess  and 
mitigate  all  potential  impacts  of  the 
management  actions. 

ERP  No.  D-BLM-J65267-WY  RaUng 
E02,  Gillette  South  Coal  Bed  Methane 
Project,  Approval  of  an  Application  for 
a  Permit  to  Drill  (APD),  Powder  River 
Basin,  Buffalo  Resource  Area,  Campbell 
County,  WY. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  action  due  to  potential  air 
quality,  water  quality  (surface  discharge 
and  ground  water  depletion)  and 
wildlife  adverse  impacts.  EPA  requested 
the  above  issues  be  addressed  in  the 
Final  EIS. 

ERP  No.  D-UAF-G11031-TX  Rating 
EC2,  Programmatic  EIS— Kelly  Air  Force 
Base  (AFB),  Disposal  and  Reuse, 
Implementation,  Sfm  Antonio  County, 
TX. 

Summary:  EPA  had  expressed 
environmental  concerns  and  has 
requested  additional  information 
including  noise  impact  mitigation. 

ERP  No.  DS-BLM-J65191-00  Rating 
EC2,  Standards  for  Rangeland  Health 
and  Guidelines  for  Livestock  Grazing 
Management  on  Bureau  of  Land 
Management  Administered  Lands, 
Implementation,  MT,  ND  and  SD. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
protection  of  surface  water  quality  and 
the  ability  to  achieve  water  quality 
standards.  The  Final  EIS  should  fully 
assess  and  mitigate  all  potential  impacts 
of  the  management  actions. 

FINAL  EISs 

ERP  No.  F-COE-L36104-WA, 
Howard  A.  Hanson  Dam  Continued 
Operation  and  Maintenance  Plan, 
Implementation.  Green  River,  King 
County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-DOE-L09811-00,  Wildlife 
Mitigation  Program  Standards  and 
Guidelines,  Implementation,  Columbia 
River  Basin,  WA,  OR,  ID,  MT,  WY  and 
NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


ERP  No.  F-FHW-L40198-WA.  North 
Spokane  Freeway  Project, 
Improvements  Transportation  through 
the  City  of  Spokane  and  Spokane 
County  between  1-90,  Spokane  County, 
WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NPS-K65187-CA,  Santa 
Rosa  Island  Resources  Management 
Plan,  Improvements  of  Water  Quality 
and  Conservation  of  Rare  Species  and 
their  Habitats,  Channel  Islands  National 
Park,  Santa  Barbara  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-USA-H11004-MO,  U.S. 
Army  Chemical  School  and  U.S.  Army 
Military  Police  School  Relocation  to 
Fort  Leonard  Wood  (FLW)  from  Fort 
McClellan,  Alabama,  Implementation, 
Cities  of  St.  Robert,  Waynesville, 
Richland,  Dixon,  Crocker,  Rolla, 
Houston  and  Lebanon;  Pulaski,  Texas, 
Phelps  and  Laclede  Counties,  MO. 

Summary:  EPA  expressed 
environmental  objections  to  unknown 
human  health  risks  and  ecological  risks 
resulting  from  generated  oil  fog  used 
during  obscurant  training.  Also  EPA 
objected  to  initiating  any  new  activities 
at  the  installation  during  the  air  quality 
permit  renewal  process  which  were  not 
specifically  evaluated  with  the  preferred 
alternative  within  the  EIS.  EPA 
suggested  that  there  be  continuing 
public  involvement  during 
implementation  of  the  preferred 
alternative. 

Dated:  June  17.  1997. 
William  D.  Dickereon. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[PR  Doc.  97-16234  Filed  6-19-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6844-^ 

Clean  Air  Act  Advisory  Committee; 
Mobile  Source  Technical  Advisory 
Subcommittee  Notification  of  Public 
Advisory  Subcommittee  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463, 
notice  is  hereby  given  that  the  Mobile 
Source  Technical  Advisory 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on  July 
16,  1997  at  9:30  am  to  4  pm  (Eastern 
Standard  Time)  at  Dupont  Plaza  Hotel — 


Embassy  Hall,  1500  New  Hampshire 
Avenue,  N.W.,  Washington,  DC  20036, 
Ph:  800/841-0003.  This  is  an  open 
meeting  and  seating  will  be  on  a  first- 
come  basis.  During  this  meeting,  the 
subcommittee  will  hear  progress  reports 
from  its  workgroups,  approve  its  report 
to  the  Clean  Air  Act  Advisory 
Committee,  and  be  briefed  on  and 
discuss  other  current  issues  in  the 
mobile  source  program. 

Members  of  the  public  requesting 
further  technical  information  should 
contact  Philip  A.  Lorang,  Designated 
Federal  Officer  of  the  Mobile  Sources 
Technical  Review  Subcommittee  of 
FACA,  at  the  U.S.  EPA,  2565  Plymouth 
Road,  Ann  Arbor.  MI  48105  at  313/668- 
4374,  fax  313/741-7821,  or  email 
lorang.phil@epamail.epa.gov.  Members 
requesting  further  administrative 
information  should  contact  Jennifer 
Criss,  Mobile  Sources  Technical 
Advisory  Subcommittee  Management 
Officer  at  the  U.S.  EPA,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105  313/668- 
4518  FACA  Helpline,  £^  313/741-7821, 
or  email  criss. jennifer©epamail. epa.gov. 
Written  comments  of  any  length  (with  at 
least  20  copies  provided)  should  be  sent 
to  the  subcommittee  no  later  than  July 
4,  1997. 

The  Mobile  Source  Technical 
Advisory  Subcommittee  exp)ects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 
Margo  T.  Oge, 

Director,  Office  of\4obi]e  Sources. 
[FR  Doc.  97-16211  Filed  6-19-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-743;  FRL-5723-7] 

Notice  Of  Filing  of  Pesticide  Petitions 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-743,  must  be 
received  on  or  before  July  21,  1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
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M  St.,  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  «2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted,  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 


confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Product  Manager/Regulatory  Leader 
listed  in  the  table  below: 


Product  Managef/Regu- 
latory  Leader 

Office  location/leJephone  numljer 

Address 

Marion  Johnson  (PM  10) 

Indira  Gairola  (Reg. 

Leader). 

Rm.  210.  CM  #2,  703-305-6788.  e-niail:johnson.manon@epamail.epa.gov. 
4th  noor.  CS  #1,  703-308-8371.  e-mail:  gairote.indira@epamail.epagov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington. VA 

2800  Crystal  Drive,  Arlington. 
VA 

;    r .:      Mr  N   i^Y  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  estalilishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  lPF-7431 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 

•  ADDRESSES  ■•  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-743J  and 
appropriate  petition  number.  Electronic 


comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  SubiectB 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  12.1997 

Jamaa  Jones, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitioiu 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The' 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Rhone- Poulenc  Ag  Company 

PP-7F4832 

EPA  has  received  pesticide  petition 
PP-7F4832  from  Rhone-Poulenc  Ag 
Company.  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  This  petition  proposes, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.346a.  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for  the 
combined  residues  of  the  insecticide 
fipronil  (5-amino-l-(2.6-dichloro-4- 
(trifluoro-methyl)phenyI)-4-[l/?,  S)- 


(trifluoromethyl)sulfinyll-lH-pyrazole- 
3-carbonitrile)  and  its  metabolites  5- 
amino-l-(2.6-dichloro-4- 
(trifluoromethyl)phenyll-4- 
((trifluoromethyl)  sulfonyl]-lH- 
pyrazole-3-carbonitrile;  and  5-amino-l- 
(2.6-dichloro-4- 
(trifluoromethyl)phenyll-4- 
[(trifluoromethyl)thiol-lW-pyrazole-3- 
carbonitrile;  and  5-amino-l-(2.6- 
dichloro-4-(trifluoromethyl)phenyl)-4- 
((lflS}-(trifluoromethyl)l-lH-pyrazole-3- 
carbonitrile  on  or  in  the  following  raw 
agricultural  commodities:  potatoes  at 
0.02  parts  per  million  (ppm),  sweet 
potatoes  at  0.02  ppm.  rice  grain  at  0.02 
ppm,  rice  straw  at  0.10  ppm.  cottonseed 
at  0.05  ppm,  and  cotton  gin  trash  at  3.0 
ppm.  The  proposed  analytical  method  is 
by  gas  chromatography  using  a  Ni63 
electron  capture  or  mass  selective 
detector.  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  this  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Metabolism.  The  metabolism  of 
fipronil  is  adequately  understood. 
Adequate  data  on  the  nature  of  the 
residues  in  both  plant  and  animals, 
including  identification  of  major 
metabolites  and  degradates  of  fipronil, 
are  available.  In  plants  and  animal  the 
metabolism  of  fipronil  proceeds  via 
oxidation  of  the  sulfoxide  to  yield 
sulfone  MB  46136  and  hydrolysis  of 
nitrile  to  yield  amide  RPA  200766.  A 
limited  amount  of  reduction  of 
sulfoxide  to  yield  sulfide  MB  45950 
occurs  in  some  cases.  In  cases  where 
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fipronu  IS  exposea  lu  lignt  for  extended 
periods  of  time  (i.e.,  foliar  applications), 
photo  products  MB  46513  and  RAP 
104615  are  often  observed.  Further 
transformation  of  the  primary 
metabolites  affords  minor  amounts  of 
carboxylic  acid  RPA  200761,  amide  RPA 
105320  and  4-protiopyrazole  MB  45897. 

2.  Practical  analytical  rmtbod. 
Validated  analytical  methods  are 
available  for  detecting  and  measuring 
levels  of  fipronil  and  its  metabolites  in 
field  com,  cotton,  potato  and  rice  raw 
agricultural  commodities  and  their 
respective  processing  fractions  and 
animal  tissues.  Residues  are  extracted 
from  corn  grain,  fodder  and  forage  with 
75:25  acetonitrile:  water  and  from  the 
remaining  com  substrates  with 
acetonitrile.  Acetonitrile:  water  is  also 
used  to  extract  residues  from 
cottonseed,  cotton  gin  by-products  (gin 
trash),  hulls  and  meal  and  rice  grain  and 
straw.  An  aliquot  of  the  extract  is 
partioned  against  hexane  to  remove 
lipids.  After  the  addition  of  water  and 
the  removal  of  acetonitrile,  Bpronil  and 
its  metabolites  are  then  partitioned  into 
dichloromethane.  Column 
chromatography  is  utilized  for  clean  up 
/  removal  of  coextractive  unknowns.  For 
potato  tubers,  wet  peel,  dry  peel,  flakes 
and  chips  and  animal  tissues,  the 
extraction  solvent  is  a  mixture  of 
acetoaitrile:acetone  (70:30).  Samples 
clean  up  is  effected  by  colunm 
chromatography.  Quantification  of 
fipronil  and  its  metabolites  is 
accomplished  by  gas  chromatography 
using  a  Ni63  electron  capture  or  mass 
selective  detector. 

B.  Toxicology  Profile 

1.  Acute  toxicity.  The  acute  oral  LD50 
in  rats  is  97  mg/kg.  The  dermal  LDso 
values  in  rats  and  rabbits  are  greater 
than  2,000  mg/kg  and  354  mg/kg, 
respectively.  The  inhalation  LC50  for  a 
4-hour  exposure  (nose  only)  is  0.39  mg/ 
L.  Slight  skin  and  moderate  eye 
irritation  are  observed  in  rabbits  with 
complete  clearing  within  7  days  for  skin 
and  14. days  for  eye.  Fipronil  is  not  a 
dermal  sensitizer  in  guinea  pigs 
(Buehler  method). 

2.  Genotoxicity.  Fipronil  was  negative 
in  both  in  vitro  and  in  vivo  assays 
conducted  to  investigate  gene 
mutations,  DNA  damage,  and 
chromosomal  aberrations. 

3.  Developmental /reproductive 
effects.  Rat  and  rabbit  developmental 
toxicity  studies  were  negative  at  doses 
up  to  20  mg/kg/day  and  1  mg/kg/day, 
respectively.  In  a  two-generation  rat 
study,  the  NOEL  for  reproductive 
toxicity  was  30  ppm  (2.64  mg/kg/day  for 
both  sexes  combined). 


4.  Subchromc  effects.  The  NOELa  in 
rats  and  dogs  were  5  ppm  (0.35  mg/kg/ 
day  for  both  sexes  combined)  and  2  mg/ 
kg/day,  respectively. 

5.  Chronic  effects.  The  NOELs  in  1- 
year  dietary  dog  and  2-year  dietary  rat 
studies  were  0.3  mg/kg/day  and  0.5 
ppm,  respectively,  based  on  clinical 
signs.  The  chronic  Reference  Dose  (RfD) 
of  0.0002  mg/kg/day  established  by  EPA 
is  based  on  the  NOEL  from  the  chronic 
rat  study  (equivalent  to  0.02  mg/kg/day 
in  male  rats  and  0.03  mg/kg/day  in 
female  rats)  divided  by  an  uncertainty 
factor  of  100  to  account  for  inter-  and 
intra-species  variation. 

6.  Carcinogenicity.  Fipronil  was  not 
carcinogenic  when  administered  to  mice 
at  any  dose  level  tested.  In  rats,  thyroid 
tumors  were  observed  only  at  300  ppm 
(highest  dose  tested)  (HDT).  Mechanistic 
data  indicate  that  these  tumors  are 
related  to  an  imbalance  of  thyroid 
hormones  and  are  specific  to  the  rat. 
EPA's  Health  Effects  Division 
Carcinogenicity  Peer  Review  Committee 
classified  fipronil  in  Group  C  and 
recommended  that  RfD  methodology, 
i.e.  non-linear  or  threshold,  be  used  for 
the  estimation  of  human  risk. 

7.  Endocrine  effects.  No  evidence  of 
estrogenic  or  androgenic  effects  were 
noted  in  any  study  with  fipronil.  No 
adverse  effects  on  mating  or  fertility 
indices  and  gestation,  live  birth,  or 
weaning  indices  were  noted  in  a  two- 
generation  rat  reproduction  study.  In  a 
developmental  neurotoxicity  study, 
devlopment  of  pups  was  delayed  only  at 
a  dose  producing  maternal  toxicity 
which  resulted  in  smaller,  less 
developed  pups.  However,  even  in  the 
presence  of  maternal  toxicity,  the  pups 
developed  fully  and  were  comparable  to 
controls  by  study  termination. 

C.  Aggregate  exposure/cumulative 
effects 

1.  Dietary  exposure.  A  chronic  dietary 
assessment  for  fipronil  use  in/on  com 
demonstrates  that  the  most  realistic 
scenario,  i.e.  anticipated  residues  with 
estimated  market  share,  results  in 
exposures  of  less  than  32%  of  the  RfD 
for  all  subgroups  including  the  most 
sensitive  subgroup,  children  i  to  6  years 
of  age.  Therefore,  chronic  dietary 
exposure  to  fipronil  residues  from  both 
primary  and  secondary  sources,  as  a 
result  of  its  use  on  field  com,  potatoes, 
rice,  and  cotton  does  not  represent  a 
significant  risk  to  any  segment  of  the 
population. 

An  acute  dietary  analysis  using 
tolerances.  100%  market  share,  and  a 
NOAEL  of  5.0  mg/kg  from  the  acute 
neurotoxicity  study  results  in  Margins 
of  Exposure  (MOEs)  for  all  segments  of 
the  population  of  over  2,000  for  the  95th 


percentile  and  over  1,000  for  both  the 
99th  and  99.9th  percentile.  A  more 
realistic  assessment  using  anticipated 
residues  would  result  in  considerably 
higher  MOEs.  However,  even  with 
extremely  conservative  assumptions, 
sufficient  MOEs  exist  for  acute  dietary 
exposure  to  fipronil  residues  from  both 
primary  and  secondary  sources. 
Therefore,  fipronil  use  on  field  com, 
potatoes,  rice,  and  cotton  does  not 
represent  a  significant  acute  dietary  risk 
to  any  segment  of  the  population. 

2.  Drinking  water  exposure.  The 
combined  factors  of  low  mobility, 
moderate  persistence,  and  low 
application  rates  result  in  fipronil  and 
its  metabolites  having  little  potential  to 
reach  groundwater  as  a  result  of 
movement  through  the  soil  profile  or  of 
surface  mn-off.  Thus,  the  potential  for 
ground  water  and/or  surface  water 
contamination  by  fipronil  and  its 
degradates  is  expected  to  be  very  low. 

3.  Non-occupational  exposure . 
Fipronil  is  currently  registered  for  use 
on  golf  and  commercial  turfgrass  under 
the  brand  name  CHIPCO  CHOICETM 
and  for  treatment  of  cats  and  dogs  for 
fleas  and  ticks  under  the  brand  name 
FRONTLINE.  These  uses  are  not 
expected  to  contribute  significantly  to 
overall  exposure.  Fipronil  has  an 
extremely  low  vapor  pressure  and  low 
dermal  penetration.  These  properties 
minimize  the  cimount  of  actual  exposure 
that  might  occur.  The  application  of 
fipronil  on  golf  and  commercial  turf 
using  a  slit  applicator  which  places  the 
granule  well  into  or  tielow  the  thatch 
reduces  the  likelihood  of  post 
application  exposure.  Further,  as  these 
areas  have  only  limited  human  activity 
involving  minimal  dermal  contact  with 
treated  turf,  potential  exposure  is 
expected  to  be  negligible.  Exposure  due 
to  the  application  of  FRONTLINE  is  also 
expected  to  be  low.  The  particle  size 
characteristics  of  the  spray  product 
result  in  negligible  inhalation  exposure 
while  the  use  of  gloves,  as  requii^  on 
the  label  in  conjunction  with  the  low 
dermal  penetration  rate  of  fipronil, 
result  in  minimal  exposure  via  the 
dermal  route.  The  affinity  of  fipronil  for 
the  sebum  and  hair  of  animals  and  its 
one  to  three  month  efficacy  indicate  that 
the  material  remains  on  the  pet  and  is 
not  bioavailable  to  those  coming  in 
contact  with  the  pet.  Pending  uses 
which  include  use  of  fipronil  as  a 
termiticide  and  use  in  ant/roach  baits 
are  also  anticipated  to  present  negligible 
exposure. 

4.  Cumulative  risk.  Fipronil  belongs  to 
a  novel  chemical  class  of  insecticides 
known  as  phenylpyrazoles.  It  is  the  only 
compound  from  tliis  class  of  chemistry 
registered  for  use  as  an  insecticide. 
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Fipronil  exhibits  a  mode  of  action 
different  from  traditional 
organophosphate,  carbamate,  or 
pyrethroid  insecticides.  Fipronil  acts  by 
binding  within  the  chloride  channel  of 
the  GABA  receptor.  There  is  no 
indication  that  effects  from  fipronil 
would  be  cumulative  with  any  other 
pesticide. 

D.  Safety  Determinations 

1.  U.S  General  population.  Both 
aggregate  and  dietary  exposure 
assessments  demonstrate  that  all  current 
and  pending  uses  of  fipronil  do  not  pose 
any  significant  risk  to  the  general 
population.  Therefore,  based  on  a  very 
complete  database,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  chemical 
residue  including  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fipronil,  the  available  developmental 
and  reproductive  toxicity  studies  were 
considered.  Developmental  toxicity 
studies  in  two  species  indicate  that 
fipronil  has  no  teratogenic  potential  at 
any  dose  level.  Further,  no  adverse 
effects  on  fetal  development  were 
observed  in  rats  or  rabbits  even  in  the 
presence  of  maternal  toxicity.  In  a  two- 
generation  rat  reproduction  study, 
effects  on  pups  were  seen  only  at  the 
highest  dose  tested  in  the  presence  of 
parental  toxicity.  In  a  developmental 
neurotoxicity  study,  development  of 
pups  was  delayed  only  at  a  dose 
producing  maternal  toxicity  which 
resulted  in  smaller,  less  developed 
pups.  However,  even  in  the  presence  of 
maternal  toxicity,  the  pups  developed 
fully  and  were  comparable  to  controls 
by  study  termination.  Thus,  maternal 
and  developmental  NOELs  and  LELs 
were  comparable  in  all  studies 
indicating  no  increase  susceptibility  of 
developing  organisms.  Further,  the 
NOEL  of  0.02  mg/kg/day  from  the  2-year 
rat  study,  which  was  used  to  calculate 
the  RfD  for  fipronil,  is  already  lower 
than  the  NOELs  from  developmental 
studies  by  a  factor  of  45  to  1,000  times. 
As  a  hundredfold  uncertainty  factor  is 
already  used  to  calculate  the  RfD  which 
is  based  on  a  NOEL  significantly  lower 
than  NOELs  from  all  developmental  and 
reproductive  studies,  an  additional 
uncertainty  factor  is  not  warranted  and 
the  RfD  of  0.0002  mg/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children. 


E.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  fipronil.  (Marion 
Johnson) 

2.  Rhone-Poulenc  Ag  Company 

PP-5F4426 

EPA  has  received  pesticide  petition 
(PP)  5F4426  from  Rhone-Poulenc  Ag 
Company,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709.  This  petition  proposes, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a.  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for  the 
combined  residues  of  the  insecticide 
fipronil  (5-amino-l-[2,6-dichloro-4- 
(trifluoromethyl)phenyl)-4-(l/?.  S)- 
(trifluoromethyl)sulfinyll-lH-pyrazole- 
3-carbonitrile)  and  its  metabolites  5- 
amino-1  -[2 .6-dichloro-4- 
(trifluoromethyl)phenyll-4-[(trifluor 
omethyl)  sulfonyll-lH-pyrazole-3- 
carbonitrile;  and  5-amino-l-[2.6- 
dichloro-4-(trifluoromethyl)phenyll-4- 
|(trifluoromethyl)thiol-lH-pyrazole-3- 
carbonitrile  on  or  in  the  following  raw 
agricultural  commodities:  corn  grain  at 
0.02  parts  per  million  (ppm),  corn  forage 
at  0.15  ppm  and  com  stover  at  0.15 
ppm;  in  the  animal  product 
commodities  of  cattle,  goats,  horses  and 
sheep:  fat  at  0.40  ppm,  liver  at  0.10 
ppm,  meat  at  0.04  ppm,  meat  by- 
products (except  liver)  at  0.04  ppm,  beef 
kidney  at  0.03  ppm,  and  milk  fat  at  0.70 
ppm;  in  the  animal  product 
commodities  of  hogs:  fat  at  0.04  ppm, 
liver  at  0.02  ppm,  meat  at  0.01  ppm  and 
meat  by-products  (except  liver)  at  0.01 
ppm;  in  the  animal  product 
commodities  of  poultry:  eggs  at  0.03 
ppm,  fat  at  0.05  ppm  and  meat  at  0.02 
ppm.  The  proposed  analytical  method  is 
by  gas  chromatography  using  a  Ni63 
electron  capture  or  mass  selective 
detector.  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)  (2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  this  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  protection  Act  (FQPA). 
Rhone-Poulenc  Ag  Company  included 
in  the  petition  a  summary  of  the  petition 
and  authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Rhone- 
Poulenc  Ag  Company;  EPA  is  in  the 
process  of  evaluating  the  petition.  As 


required  by  section  408  (d)(3).  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 

A.  Residue  Chemistry 

1.  Metabolism.  The  metabolism  of 
fipronil  is  adequately  understood. 
Adequate  data  on  the  nature  of  the 
residues  in  both  plant  and  animals, 
including  identification  of  major 
metabolites  and  degradates  of  fipronil. 
are  available.  In  plants  and  animal  the 
metabolism  of  fipronil  proceeds  via 
oxidation  of  the  sulfoxide  to  yield 
sulfone  and  hydrolysis  of  nitrile  to  yield 
the  amide.  Fipronil  and  its  sulfone  and 
amide  constitute  greater  than  75%  of  the 
identified  residues  in  all  studies.  A 
limited  amount  of  reduction  of 
sulfoxide  to  yield  the  sulfide  occurs  in 
some  cases.  Further  transformation  of 
the  primary  metabolites  affords  minor 
amounts  of  the  carboxylic  acid,  the 
amide  and  the  4-protiopyrazole. 

2.  Practical  analytical  method.  A 
validated  analytical  method  is  available 
for  detecting  and  measuring  levels  of 
fipronil  and  its  metabolites  in  field  com 
raw  agricultural  commodities  (grain, 
forage  and  fodder)  and  its  processing 
fractions  (oil  and  starch).  Residues  are 
extracted  from  com  grain,  fodder  and 
forage  with  75:25  acetonitrile:water  and 
from  the  remaining  com  substrates  with 
acetonitrile.  An  aliquot  of  the  extract  is 
partitioned  against  hexane  to  remove 
lipids.  After  the  addition  of  water  and 
the  removal  of  acetonitrile.  fipronil  and 
its  metabolites  are  partitioned  into 
dichloromelhane.  Column 
chromatography  is  utilized  for  clean  up 
/  removal  of  coextractive  unknowns. 
Quantification  of  fipronil  and  its 
metabolites  is  accomplished  by  gas 
chromatography  using  a  Ni63  electron 
capture  or  mass  seiective  detector. 

B.  Toxicology  Profile 

1.  Acute  toxicity.  The  acute  oral  LDjo 
in  rats  is  97  mg/kg.  The  dermal  LDso 
values  in  rats  and  rabbits  are  greater 
than  2,000  mg/kg  and  354  mg/kg. 
respectively.  The  inhalation  LCso  for  a 
2-hour  exposure  (nose  only)  is  0.39  mg/ 
L.  Slight  skin  and  moderate  eye 
irritation  are  observed  in  rabbits  with 
complete  clearing  within  7  days  for  skin 
and  14  days  for  eye.  Fipronil  is  not  a 
dermal  sensitizer  in  guinea  pigs 
(Buehler  method). 

2.  Genotoxicity.  Fipronil  was  negative 
in  both  in  vitro  and  in  vivo  assays 
conducted  to  investigate  gene 
mutations,  DNA  damage,  and 
chromosomal  aberrations. 

3.  Developmental/reproductive 
effects.  Rat  and  rabbit  developmental 
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toxicity  studies  were  negative  at  doses 
up  to  20  mg/kg/day  and  1  mg/kg/day, 
respectively.  In  a  2-generation  rat  study, 
the  NOEL  for  reproductive  toxicity  was 
30  ppm  (2.64  mg/kg/day  for  both  sexes 
combined). 

4.  Subchronic  effects.  The  NOELs  in 
rats  and  dogs  were  5  ppm  (0.35  mg/kg/ 
day  for  both  sexes  combined)  and  2  mg/ 
kg/ day,  respectively. 

5.  Chronic  effects.  The  NOELs  in  1- 
year  dietary  dog  and  2-year  dietary  rat 
studies  were  0.3  mg/kg/day  and  0.5 
ppm,  respectively,  based  on  clinical 
signs.  The  chronic  Reference  Dose  (RfD) 
of  0.0002  mg/kg/day  established  by  EPA 
is  based  on  the  NOEL  from  the  chronic 
rat  study  (equivalent  to  0.02  mg/kg/day 
in  male  rats  and  0.03  mg/kg/day  in 
female  rats)  divided  by  an  uncertainty 
factor  of  100  to  account  for  inter-  and 
intra-species  variation. 

6.  Carcinogenicity.  Fipronil  was  not 
ceurinogenic  when  administered  to  mice 
at  any  dose  level  tested.  In  rats,  thyroid 
tumors  were  observed  only  at  300  ppm 
(HDT).  Mechanistic  data  indicate  that 
these  tumors  are  related' to  an  imbalance 
of  thyroid  hormones  and  are  specific  to 
the  rat.  EPA's  Health  Effects  Division 
Carcinogenicity  Peer  Review  Committee 
classified  fipronil  in  Group  C  and 
recommended  that  RfD  methodology, 
i.e.  non-linear  or  threshold,  be  used  for 
the  estimation  of  human  risk. 

7.  Endocrine  effects.  No  evidence  of 
estrogenic  or  androgenic  effects  were 
noted  in  any  study  with  fipronil.  No 
adverse  effects  on  mating  or  fertility 
indices  and  gestation,  live  birth,  or 
weaning  indices  were  noted  in  a  two- 
generation  rat  reproduction  study.  In  a 
developmental  neurotoxicity  study, 
development  of  pups  was  delayed  only 
at  a  dose  producing  maternal  toxicity 
which  resulted  in  smaller,  less 
developed  pups.  However,  even  in  the 
presence  of  maternal  toxicity,  the  pups 
developed  fully  and  were  comparable  to 
controls  by  study  termination. 

C.  Ag^gate  Exposure/Cumulative 
Effects 

1.  Dietary  exposure.  A  chronic  dietary 
assessment  for  fipronil  use  in/on  com 
demonstrates  that  the  most  realistic 
scenario,  i.e.  anticipated  residues  with 
estimated  market  share,  results  in 
exposures  of  less  than  3%  of  the  RfD  for 
all  subgroups  including  the  most 
sensitive  subgroup,  children  1  to  6  years 
of  aga  Scenarios  using  tolerances  and 
estimated  market  share,  as  well  as 
anticipated  residues  and  100%  crop 
treated,  demonstrated  exposures  of  less 
than  40%  of  the  RfD  for  the  most 
sensitive  subgroup  (children  1  to  6  years 
of  age)  and  less  than  15%  of  the  RfD  for 
the  US  population  in  general.  Therefore. 


chronic  dietary  exposure  to  fipronil 
residues  from  both  primary  and 
secondary  sources,  as  a  result  of  its  use 
on  field  com,  does  not  represent  a 
significant  risk  to  any  segment  of  the 
population. 

An  acute  dietary  analysis  using 
tolerances,  assuming  fipronil  in  milk  fat 
only  with  a  tolerance  of  0.7  ppm,  1989- 
92  consumption  data,  and  a  NOAEL  of 
5.0  mg/kg  from  the  acute  neurotoxicity 
study  results  in  Margins  of  Exposure 
(MOEs)  for  all  segments  of  the 
population  of  over  2,000  for  the  95th 
percentile  and  over  1 ,000  for  both  the 
99th  and  99.9th  percentile.  A  more 
realistic  assessment  using  anticipated 
residues  would  result  in  considerably 
higher  MOEs.  However,  even  with 
extremely  conservative  assumptions, 
sufficient  MOEs  exist  for  acute  dietary 
exposure  to  fipronil  residues  from  both 
primary  and  secondary  sources. 
Therefore,  fipronil  use  on  field  com 
does  not  represent  a  significant  acute 
dietary  risk  to  any  segment  of  the 
population. 

2.  Drinking  water  exposure.  The 
combined  factors  of  low  mobility, 
moderate  persistence,  low  application 
rates,  and  in-furrow  application  result 
in  fipronil  and  its  metabolites  having 
little  potential  to  reach  groundwater  as 
a  result  of  movement  through  the  soil 
profile  or  of  surface  mn-off.  Thus,  the 
potential  for  ground  water  and/or 
surface  water  contamination  by  fipronil 
and  its  degradates  is  expected  to  be  very 
low. 

3.  Non-occupational  exposure. 
Fipronil  is  currently  registered  for  use 
on  golf  and  commercial  turfgrass  under 
the  brand  name  CHIPCO  CHOICETM 
and  for  treatment  of  cats  and  dogs  for 
fieas  and  ticks  under  the  brand  name 
FRONTLINE  .  These  uses  are  not 
expected  to  contribute  significantly  to 
overall  exposure.  Fipronil  has  an 
extremely  low  vapor  pressure  and  low 
dermal  penetration.  These  properties 
minimize  the  amount  of  actual  exposure 
that  might  occur.  The  application  of 
fipronil  on  golf  and  commercial  turf 
using  a  slit  applicator  which  places  the 
granule  well  into  or  below  the  thatch 
reduces  the  likelihood  of  post 
application  exposure.  Further,  as  these 
areas  have  only  limited  human  activity 
involving  minimal  dermal  contact  with 
treated  turf,  potential  exposure  is 
expected  to  be  negligible.  Exposure  due 
to  the  application  of  FRONTLINE  is  also 
expected  to  be  low.  The  particle 
sizecharacteristics  of  the  spray  product 
result  in  negligible  inhalation  exposure 
while  the  use  of  gloves,  as  required  on 
the  label  in  conjunction  with  the  low 
dermal  penetration  rate  of  fipronil, 
result  in  minimal  exposure  via  the 


dermal  route.  The  affinity  of  fipronil  for 
the  sebum  and  hair  of  animals  and  its 
one  to  three  month  efficacy  indicate  that 
the  material  remains  on  the  pet  and  is 
not  bioavailable  to  those  coming  in 
contact  with  the  pet.  Pending  uses 
which  include  use  of  fipronil  as  a 
termiticide  and  use  in  ant/roach  baits 
are  also  anticipated  to  present  negligible 
exposure. 

4.  Cumulative  risk.  Fipronil  belongs  to 
a  novel  chemical  class  of  insecticides 
known  as  phenylpyrazoles.  It  is  the  only 
compound  from  this  class  of  chemistry 
registered  for  use  as  an  insecticide. 
Fipronil  exhibits  a  mode  of  action 
different  from  traditional 
organophosphate,  carbamate,  or 
pyrethroid  insecticides.  Fipronil  acts  by 
binding  within  the  chloride  channel  of 
the  GAB  A  receptor.  There  is  no 
indication  that  effects  from  fipronil 
would  be  cumulative  with  any  other 
pesticide. 

D.  Safety  Determinations 

5.  U.S.  general  population.  Both 
aggregate  and  dietary  exposure 
assessments  demonstrate  that  all  current 
and  pending  uses  of  fipronil  do  not  pose 
any  significant  risk  to  the  general 
population.  Therefore,  based  on  a  very 
complete  database,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  chemical 
residue  including  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information. 

6.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fipronil,  the  available  developmental 
and  reproductive  toxicity  studies  were 
considered.  Developmental  toxicity 
studies  in  two  species  indicate  that 
fipronil  has  no  teratogenic  potential  at 
any  dose  level.  Further,  no  adverse 
effects  on  fetal  development  were 
observed  in  rats  or  rabbits  even  in  the 
presence  of  maternal  toxicity.  In  a  two- 
generation  rat  reproduction  study, 
effects  on  pups  were  seen  only  at  the 
highest  dose  tested  in  the  presence  of 
parental  toxicity.  In  a  developmental 
neurotoxicity  study,  development  of 
pups  was  delayed  only  at  a  dose 
producing  maternal  toxicity  which 
resulted  in  smaller,  less  developed 
pups.  However,  even  in  the  presence  of 
maternal  toxicity,  the  pups  developed 
fully  and  were  comparable  to  controls 
by  study  termination.  Thus,  maternal 
and  developmental  NOELs  and  LELs 
were  comparable  in  all  studies 
indicating  no  increase  susceptibility  of 
developing  organisms.  Further,  the 
NOEL  of  0.02  mg/kg/day  from  the  2-year 
rat  study,  which  was  used  to  calculate 
the  RfD  for  fipronil,  is  already  lower 


>,  UiV 


Federal  Register  /  Vol.  62.  No.  119  /  Friday,  June  20    iqn7 


/  Notirfis 


than  the  NOELs  Erom  developmental 
studies  by  a  factor  of  45  to  1,000  times. 
As  a  hundredfold  uncertainty  factor  is 
already  used  to  calculate  the  RfD  which 
is  based  on  a  NOEL  significantly  lower 
than  NOELs  from  all  developmental  and 
reproductive  studies,  an  additional 
uncertainty  factor  is  not  warranted  and 
the  RfD  of  0.0002  rag/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children. 

E.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  fipronil.  (Marion 
Johnson) 

3.  Zeneca  Ag  Products 

PP-6E4675 

EPA  has  received  a  pesticide  petition 
(PP  6E4675)  from  Zeneca  Ag  Products, 
1800  Concord  Pike,  P.O.  Box  15458, 
Wilmington.  Delaware  19850-5458, 
proposing  pursuant  to  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(e).  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  for  a 
tolerance  for  residues  of  the  inert 
ingredient  titantium  dioxide  when  used 
in  pesticide  formulations  used  on 
growing  crops. 

Pursuant  to  section  408  (d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Zeneca  Ag 
Products  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Zeneca  and  EPA  has  not  fully  evaluated 
the  merits  of  the  petition.  EPA  edited 
the  summary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's. 

A.  Residue  Chemistry 

Titanium(Ti)  is  the  eighth  most 
abundant  element  in  the  earth's  crust 
and  consequently  spontaneously  enters 
the  food  chain  to  some  degree.  Humans 
are  estimated  to  consume  approximately 
300  ^g  Ti/day  in  food.  Since  the  various 
forms  of  titanium,  including  titanium 
dioxide,  are  so  abundant  as  a 
background  element,  estimations  of 
residues  resulting  from  use  as  an  inert 
ingredient  in  a  pesticide  formulation 
would  not  be  of  value  in  determining 
the  overall  impact  of  this  particular  use. 

Analytical  method.  There  are  two 
approved  AIHA  methods  for  analysis  of 
titanium  residues:  (1)  Hydrogen 
peroxide  colormetric  method  with  a 
sensitivity  of  2  ^g  Ti;  and  (2)  Atomic 
absorption  with  a  sensitivity  of  1.9  \ig/ 
ml. 

B.  Toxicological  Profile 

Titanium  dioxide  (TiOj)  is  the  most 
commercially  important  of  all  the 


titanium  compounds.  TiOj  is  an  opaque 
powder  that  is  approved  for  use  as  a 
colorant  in  cosmetics  (21  CFR  73.2575 
and  21  CFR  73.3126),  pharmaceuticals 
(21  CFR  73.575)  and  foods,  as  well  as  in 
an  extensive  range  of  industrial  uses 
(e.g.  paper,  paints,  enamels  and  plastics) 
throughout  the  world.  Titanium  dioxide 
is  exempt  from  the  requirement  for  a 
tolerance  when  used  as  a  colorant  in 
pesticide  formulations  (40  CFR 
180.1001).  In  the  Federal  Register  of 
June  20,  1988,  EPA  announced  that  it 
was  deleting  titanium  dioxide  from  the 
list  of  toxic  chemicals  under  section  313 
of  Title  III  of  the  Superfund 
Amendments.  This  rule  concluded  that 
titanium  dioxide  will  not  cause 
significant  adverse  effects  to  humans  or 
to  the  environment. 

The  wide  range  of  relatively 
unrestricted  uses  of  titanium  dioxide 
reflects  the  fact  that  the  compound  is 
held  to  be  toxicologically  inert, 
belonging  to  that  group  of  materials 
classified  as  >Generally  Accepted  as 
Safe>  (GRAS).  The  scientific  conunittee 
on  food  coloring  materials  determined 
that  no  ADI  need  be  set  for  the  use  of 
titanium  dioxide,  as  its  use  does  not 
present  any  health  concerns  (1983). 
Indeed,  titanium  dioxide  is  frequently 
used  as  a  negative  control  material  in 
vivo  chronic  dust  exposure  studies  and 
in  vivo  assessments  of  fibrogenic 
potential  of  dusts. 

1.  Acute  toxicity.  Titanium  dioxide 
(Ti02)  has  very  low  acute  toxicity  with 
no  deaths  in  rats  administered  as  much 
as  24  grams/Kg.  No  overt  signs  of 
toxicity  occurred  in  a  person  that 
ingested  approximately  1  pound  of 
Ti02.  Skin  and  eye  contact  to  the  dry 
powder  produced  no  irritation  to  the 
skin  and  very  slight  irritation  to  the 
eyes.  An  acute  4-hour  inhalation 
exposure  at  concentrations  of  6.82  mg/ 
L  produced  no  mortalities.  Intratracheal 
administration  also  indicated  a  low 
level  of  acute  toxicity.  In  a  2-week 
inhalation  study,  rats  exposed  to  1.92 
mg/L  showed  a  typical  dust-cell 
reaction.  Additionally,  only  a  typical 
dust-cell  reaction  was  noted  in  rats 
exposed  to  1  mg/L  from  4-weeks  up  to 
1-year. 

2.  Genotoxicity.  Titanium  dioxide  has 
no  genotoxic  potential  as  judged  from 
unequivocal  negatives  in  a  range  of 
studies  in  vitro  and  in  vivo. 

3.  Reproductive  and  developmental 
toxicity.  No  relevant  data  are  available 
for  this  material.  However,  the  OECD 
Screening  Information  Data  Set  (SIDS) 
Manual  for  1996,  which  contains 
chemical  data  and  regulatory  decisions 
agreed  by  scientists  within  the  European 
Community,  stated  that  due  to  a  lack  of 
toxicity  resulting  from  subchronic  and 


chronic  exposure  to  titanium  dioxide, 
specific  testing  for  reproductive  and 
developmental  toxicity  were  not 
required  for  Ti02. 

4.  Subchronic  toxicity.  Repeated  doses 
ranging  from  800  to  1 ,500  mg/kg  of 
Titanium  dioxide  for  2-13  months  did 
not  produce  adverse  effects  in  all 
species  tested.  Some  of  these  studies 
were  limited  in  terms  of  the  number  of 
animals  used  (  group  sizes  were  1  to  4). 

In  a  comprehensive  study  reported  as 
part  of  the  NCI  program,  groups  of  50 
male  and  50  female  F344  rats  or  B6C3F1 
mice  were  fed  diets  containing  25,000  or 
50,000  ppm  titanium  dioxide  for  103 
weeks.  Even  though  these  doses 
(equivalent  to  1.25  g/kg  or  2.5  g/kg  in 
rats  and  3.75  g/kg  or  7.5  g/kg  in  mice) 
were  very  high  (well  in  excess  of  the 
modem  guideline  limit  dose  of  20,000 
ppm  in  rat  or  7,000  ppm  in  mouse), 
there  was  no  significant  evidence  of 
chronic  toxicity. 

5.  Chronic  toxicity — a. 
Carcinogenicity.  In  an  NCI  study  groups 
of  50  male  and  50  female  F344  rats  or 
B6C3F1  mice  were  fed  diets  containing 
25,000  ppm  or  50,000  ppm  titanium 
dioxide  for  103  weeks.  There  were  no 
compound-related  increases  in  tumors. 
There  was  a  non-statistically  significant 
increase  in  C-cell  adenoma  and  of 
thyroid  carcinoma  in  female  rats  which, 
it  was  concluded,  was  unrelated  to 
titanium  dioxide. 

In  a  study  in  which  F344  rats  were  fed 
diets  containing  up  to  5%  mica  coated 
with  titanium  dioxide  there  was  no 
increase  in  tumors.  In  addition,  there 
were  no  tumors  in  rats  or  mice  injected 
intraperitoneally  (single  or  multiple 
doses)  or  subcutaneously  and  observed 
for  periods  of  18  months  or  longer. 

Tnere  are  no  epidemiological  studies 
following  purely  oral  exposure  to 
titanium  dioxide.  However,  in  studies  of 
factory  workers  exposed  to  titanium 
dioxide  dust  (primarily  via  inhalation) 
there  was  no  evidence  of  increased 
cancers. 

b.  Pulmonary  effects  ofeitanium 
dioxide.  TiOj  is  considered  generally  to 
be  inert  and  this  is  confirmed  by  the 
very  low  acute  inhalation  toxicity  (LCso 
6.82  mg/L).  Single  administration  of 
Ti02  by  intratracheal  instillation  may 
produce  changes  in  the  alveolar  cell 
population,  lung  lining  fluid 
components  and  lung  tissues.  Such 
changes,  the  majority  of  which  reversed 
rapidly  even  with  very  high  lung 
loading,  were  consistent  with 
administration  of  a  relatively  high  dose 
of  an  inert,  insoluble  dust  into  the  lung. 
The  acceptance  that  TiOj  is  relatively 
inert  in  the  lung  has  led  to  the  use  of 
this  as  a  negative  control  in  many 
studies  investigating  the  pulmonary 
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ettects  ol  particles.  Results  in  the 
majority  of  these  studies  are  again 
consistent  with  the  inert  nature  of  this 
material. 

A  number  of  repeat  exposure 
inhalation  studies  have  been  conducted 
to  investigate  either  the  inherent 
toxicity  of  Ti02  or  again  to  investigate 
the  response  of  the  lung  to  exposure  to 
inert  particles.  The  majority  of  studies 
demonstrate  that  sub-chronic  and 
chronic  exposure  to  realistic 
concentrations  of  Ti02  result  in  minimal 
changes  consistent  with  a  steady 
accumulation  of  Inert  particles  in  the 
lung. 

In  a  2-year  inhalation  study,  groups  of 
200  rats  were  exposed  6-hoius  a  day,  5- 
days  a  week  to  10,  50  or  250  mg/m  of 
Ti02.  Survival  of  the  exposed  animals 
was  comparable  to  that  of  the  control 
group,  and  there  were  no  compoimd- 
related  clinical  signs  of  toxicity  at  any 
dose  level. 

In  rats,  white  foci  of  accumulated 
material  were  apparent  on  the  visceral 
surface  and  throughout  the  lung 
parenchyma  at  gross  necropsy.  At  lOmg/ 
m  this  was  minimal  but  marked 
increases  were  noted  at  50  mg/m  and 
particularly  at  250  mg/m. 
Microscopically,  these  foci  represented 
not  only  aggregates  of  dust  or  dust 
containing  cells  but  in  most  instances 
the  additional  biological  response  of  the 
lung  (e.g.  pleurisy,  coUagenized  fibrosis 
associated  with  cholesterol  granulomas, 
alveoli  bronchiolarization,  pneumonia, 
and  alveolar  cell  hyperplasia)  to  the 
persistent  presence  of  inert  particles.  At 
250  mg/m  in  this  study,  and  at  10  mg/ 
m  in  a  subsequent  study  using  a 
different  type  (ultrafine)  of  Ti02, 
resulted  in  an  increased  incidence  of 
lung  tumors  at  termination.  These 
tumors  were  either  broncho-alveolar  or 
epidermoid/squamous.  Such  tumors  are 
now  known  to  be  a  common  response  of 
the  lung  to  excessive  lung  burdens  of 
insoluble  dusts,  are  seen  only  in  the  rat 
and  are  of  questionable  relevance  to 
man. 

A  case-control  epidemiology  study  of 
male  employees  exposed  to  titanium 
dioxide  did  not  demonstrate  an 
increased  risk  for  lung  cancer.  In 
addition,  there  was  no  dose-response 
relationship  between  titanium  dioxide 
exposure  and  chronic  respiratory 
disease,  pleural  thickening,  pleural 
plaques,  or  pleural  nodules. 

6.  Animal  metabolism.  Data  on  the 
absorption  of  titanium  compounds  is 
limited.  When  male  and  female  rats 
were  fed  diet  containing  100  g  titanium 
dioxide  per  kg  of  diet,  for  about  32  days, 
no  retention  of  titanium  occurred  in  the 
liver,  spleen,  kidney,  bone,  plasma  or 
erythrocytes.  However,  there  were 


measurable  amounts  (0.06  and  0.11  mg/ 
kg  wet  weight)  in  the  muscles. 
Following  intravenous  injection  of 
250mg  titanium  dioxide/kg  to  rats,  there 
was  an  exponential  disappearance  rate 
from  the  blood  with  only  about  30% 
remaining  after  10  minutes.  Seventy 
percent  of  the  injected  dose  was 
detected  in  the  liver  after  5  minutes, 
rising  to  almost  80%  by  15  minutes.  The 
organ  with  the  next  highest 
concentration  was  the  spleen,  after  6 
hours.  By  24  hours,  the  highest 
concentration  was  in  the  celiac  lymph 
nodes  that  drain  the  lymph  from  the 
liver.  1-year  after  the  single  injection, 
the  highest  tissue  concentrations  (178.9 
mg/gm)  were  still  in  these  lymph  nodes. 

7.  Human  data.  In  a  study  involving 
five  adult  males,  each  of  whom 
consumed  5g  on  three  consecutive  days, 
there  was  no  significant  increase  in 
urinary  content  of  titanium  indicating 
there  had  been  no  significant 
absorption/excretion  of  the  compound. 
However,  titanium  dioxide  has  been 
found  in  the  lymphatic  systems  of  three 
workers  employed  in  processing 
titanium  dioxide  pigments,  indicating 
the  compound  can  access  the  tissues, 
following  inhalation  exposure.  Titanium 
dioxide  is  also  known  to  have  a  long 
residence  time  ( in  the  order  of  a  year) 
in  the  lung. 

C.  Aggregate  Exposure 

Titanium  dioxide  is  currently 
approved  for  use  in  a  significant  number 
of  pharmaceutical,  cosmetic,  industrial 
and  food  products.  Therefore,  the 
potential  for  aggregate  exposure  from 
dietary  and  non-dietary  routes  does 
exist  for  titanium  dioxide.  However,  the 
use  of  titanium  dioxide  as  an  inert  in  a 
pesticide  formulation  would  not  be 
expected  to  significantly  raise  the 
background  levels  found  naturally  in 
the  food  chain  or  general  environment. 
Also,  since  the  acute,  subchronic  and 
chronic  toxicity  testing  has  shown 
titanium  dioxide  to  be  physiologically 
inert,  there  is  no  concern  for  adverse 
health  effects  resulting  from  potential 
aggregate  exposures. 

D.  Cumulative  effects 

Because  of  the  low  toxicity  of 
titanium  dioxide  and  because  its 
presence  in  the  environment  is 
primarily  naturally-occurring,  Zeneca 
does  not  believe  that  there  is  any  reason 
to  be  concerned  about  the  potential  for 
cumulative  effects  of  titanium  dioxide 
and  other  substances  that  may  have  a 
common  mechanism  of  toxicity. 

E.  Safety  Determination 

Titanium  dioxide  has  been  shown  to 
be  physiologically  inert  by  most  routes 


of  exposure,  and  is'classifiea  as 
>Generally  Accepted  as  Safe>  (GRAS). 
Based  on  this  information,  Zeneca 
believes  that  is  a  reasonable  certainty 
that  no  harm  will  result  to  infants, 
children,  or  the  general  population  from 
aggregate  exposure  to  titanium  dioxide 
residues. 

F.  Existing  Tolerances  or  Tolerance 
Exemptions 

Titanium  dioxide  is  currently 
approved  by  FDA  for  use  in  foods, 
cosmetics  and  pharmaceuticals. 
Titanium  dioxide  also  is  exempt  from 
the  requirement  for  a  tolerance  by  EPA 
for  use  as  a  colorant  in  pesticide 
formulations  (40  CFR  180.1001).  (hidirB 
Cairola) 

[FR  Doc.  97-16213  Filed  6-19-97;  8:45  am) 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

American  Heritage  Rivers  Initiative 

AGENCY:  Council  on  Environmental 

Quality. 

ACTION:  Proposal  With  Request  for 

Comments — Re-Issue  of  Miay  19,  1997 

Notice  With  Clarification  Section  and 

Revised  Schedule. 

summary:  In  the  State  of  the  Union 
Address,  President  Clinton  announced 
that  he  had  directed  his  Cabinet  to 
design  an  initiative  to  support 
communities  in  their  efforts  to  restore 
and  protect  America's  rivers.  The  White 
House  subsequently  convened  an 
interagency  task  force  to  develop  what 
has  come  to  be  known  as  the  American 
Heritage  Rivers  initiative.  The  charter  of 
the  interagency  task  force  is  to  integrate 
the  environmental,  historic  and 
economic  programs  and  services  of 
federal  agencies  to  benefit  communities. 
The  agencies  designing  this  initiative, 
include  the  Departments  of  Agriculture, 
Commerce,  E)efense,  Energy,  Interior, 
Justice,  and  Housing  and  Urban 
Development,  the  Environmental 
Protection  agency.  Advisory  Council  on 
Historic  Preservation,  Army  Corps  of 
Engineers  and  the  National  Endowment 
for  the  Humanities. 

There  are  many  citizens, 
nongovernmental  organizations  and 
local,  state  and  tribeil  governments 
working  to  restore  and  revitalize  their 
river  communities.  The  Administration 
is  creating  the  American  Heritage  Rivers 
initiative  to  help  these  communities 
restore  and  protect  their  river  resources 
in  a  way  that  integrates  natural  resource 
protection,  economic  development,  and 
the  preservation  of  historical  and 
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cultural  values.  This  initiative  propuses 
to  assist  these  communities  through 
better  use  of  existing  programs  and 
resources  and  coordinating  the  delivery 
of  those  services  in  a  manner  designed 
by  the  community,  or  "bottom-up." 
Under  this  program,  the  President 
will  designate  ten  rivers  as  American 
Heritage  Rivers  in  calendar  year  1997. 
These  designated  rivers  will  receive 
special  recognition  and  focused  federal 
support  and  will  serve  as  models  of  the 
most  innovative,  economically 
successful  and  ecologically  sustainable 
approaches  t;o  river  restoration  and 
protection  for  communities  across  the 
United  States.  In  addition  to  the  ten 
rivers  receiving  designation,  the 
initiative  will  provide  improved 
information  and  services  for  all  river 
communities.  The  initiative  will  create 
no  new  regulatory  requirements  for 
individuals  or  state  and  local 
governments. 

DATES:  Conmients  must  be  received  by 
5:00  p.m.,  EST,  August  20.  1997. 
Written  comments  are  required. 
AOOftESSES:  Comments  should  be 
addressed  to:  Executive  office  of  the 
President,  Council  on  Environmental 
Quality,  Old  Executive  Office  Building, 
Room  360,  Washington,  DC  20501.  Fax: 
202-456-6546.  E-mail  address: 
AHRivers@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Hobbs,  Agency  Representative, 
Council  on  Environmental  Quality,  Old 
Executive  Office  Building,  Room  360, 
Washington,  IX  20501.  Phone:  202- 
395-7417;  Fax:  202^56-6546. 
SUPPt-EMENTARY  INFORMATION:  This 
notice  is  available  on  the  American 
Heritage  Rivers  Internet  Homepage  at: 
http://www.epa.gov/OWOW/heritage/ 
rivers.html.  This  document  is  divided 
into  four  sections:  background  on  the 
American  Heritage  Rivers  initiative; 
overall  program  design:  benefits  of 
designation  and  the  designation  process; 
and  services  available  to  all  river 
communities.  Comments  are  sought  on 
the  usefulness  of  the  initiative,  its 
design,  and  ways  in  which  the  federal 
government  can  support  communities. 

Clarification  to  the  Federal  Register 
Notice  of  May  19. 1997 

The  proposal  outlining  the  American 
Heritage  Rivers  initiative  first  appeared 
in  the  Federal  Register  Notice  on  May 
19.  1997.  The  following  points  are 
intended  to  clarify  issues  raised  over  the 
last  month. 

•  The  American  Heritage  Rivers 
nomination  is  a  voluntary,  community- 
defined  effort. 

•  The  American  Heritage  Rivers 
initiative  imposes  no  new  federal 


regulations  for  individuals  or  state. 

tribal  and  local  governments. 

.   •  Nominations  for  designation  as  an 

American  Heritage  River  must 

demonstrate  broad  support  of  the  local 

community. 

•  Foreign  governments  and  their 
international  organizations  will  not 
have  a  role  in  sponsoring  a  nomination 
to  be  an  American  Heritage  River  nor 
will  they  have  any  authority  granted  to 
them  as  a  result  of  an  American  Heritage 
River  designation. 

•  Any  community  which  nominates  a 
river  for  designation  and  has  its  river 
designated,  may  have  this  designation 
terminated  at  its  request  at  any  point  in 
the  future. 

•  A  local  mechanism  will  be  required 
that  allows  members  of  a  community  to 
comment  on  the  nomination  of  a  river 
or  river  stretch  by  their  community. 

All  comments  received  between  May 
19.  1997  and  August  19.  1997  will  be 
considered. 

Background 

Rivers  have  always  been  an  integral 
part  of  our  Nation's  history — providing 
opportunities  for  trade  and  commerce, 
routes  for  exploration  and  discovery, 
inspiration  for  ideas  and  culture,  means 
of  recreation,  and  focal  points  for 
community  development.  Rivers  often 
define  the  distinctive  character  of 
communities.  To  capture  or  restore  that 
distinctive  character,  communities 
across  America  are  working  to  revitalize 
their  waterfronts,  and  to  enhtmce  the 
historic,  cultural,  recreational, 
economic,  public  health,  and 
environmental  values  of  their  rivers. 
Federal  and  state  governments  enact 
laws  and  impose  regulations  to  clean  up 
pollution  and  improve  water  quality. 
The  goal  of  the  American  Heritage  River 
initiative  is  to  support  communities 
(hereafter  referred  to  as  River 
Communities),  within  existing  laws  and 
regulations,  by  providing  them  with 
better  access  to  information,  tools  and 
resources,  and  encouraging  private 
funding  of  local  efforts  deserving  of 
sp>ecial  recognition. 

The  development  of  this  initiative  has 
been  guided  by  six  principles.  The 
Administration  believes  that  a 
successful  initiative  will  be  community- 
led,  flexible,  coordinated,  broad, 
partnership-based,  and  action-oriented. 
These  principles  embody  the 
Administration's  effort  to  reinvent 
government  in  accordance  with  the 
National  Performance  Review.  The 
National  Performance  Review,  directed 
by  Vice  President  Gore,  seeks  to  create 
a  government  that  works  better  and 
costs  less  through  focusing  on  customer 
service,  development  partnership  and 


delegating  power  to  liie  trout  lines.  The 
Administration  believes  that  a 
successful  initiative  will  be  community- 
led  flexible,  coordinated,  broad, 
partnership-based,  and  action-oriented. 

Overall  Program  Design 

The  initiative  will  be  driven  by  the 
needs  and  desires  of  communities  that 
wish  to  participate  in  the  program. 
Communities  already  work  with  the 
federal  government  in  numerous  ways 
that  effect  rivers,  and  this  work  will 
continue.  The  initiative  will  make 
national  expertise  available  to 
community-based  restoration, 
protection  and  revitalization  efforts,  and 
will  simplify  community  access  to 
existing  federal  resources.  The  initiative 
will  actively  promote  successful  models 
that  demonstrate  private  and  public 
collaboration  to  preserve  the  special 
heritage  associated  with  our  rivers,  and 
share  this  information  through  a 
clearinghouse. 

The  American  Heritage  Rivers 
initiative  will  have  two  components: 

•  Enhanced  services  and  program 
delivery  to  designated  rivers;  and 

•  Improved  delivery  of  services  and 
information. 

Part  I:  Benefits  of  Designation  and  the 
Designation  Process 

The  President  will  designate,  by 
proclamation,  ten  rivers.  These 
designated  rivers  will  receive  focused 
support  in  the  form  of  programs  and 
enhanced  services,  including  a  "River 
Navigator"  (formerly  referred  to  as  a 
"caseworker"  in  public  meetings  and 
earlier  documents)  to  work  with  the 
community  to  provide  access  to  the 
federal  agencies  and  existing  programs 
and  to  simplify  the  delivery  of  these 
programs.  Designated  rivers  and  their 
communities  will  also  receive  a 
commitment  from  federal  agencies  to  act 
as  "Good  Neighbors"  in  making 
decisions  that  effect  communities.  Each 
river  will  become  a  laboratory  for 
reinvention  of  federal  programs  and 
delivery  of  services  that  will  support 
each  Community's  revitalization  efforts. 

1.  Presidential  Proclamation 

Communities  designate  as  American 
Heritage  Rivers  will  receive  recognition 
by  proclamation  of  the  President  of  the 
United  States. 

2.  "River  Navigator" 

Each  designated  river  will  be  assigned 
a  "River  Navigator"  to  help  implement 
the  community's  vision  and  provide  a 
single  contact/liaison  for  all  federal 
resources. 
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3.  Coordinated  Delivery  of  Federal 
Services 

Programs  exist  in  numerous  federal 
agencies,  including  the  Department  of 
Agriculture,  Interior,  Army.  Housing 
and  UAan  Development,  the 
Environmental  Protection  Agency  and 
others  to  support  rivers.  An  interagency 
task  force,  established  to  oversee  the 
development  of  the  initiative  in 
Washington.  D.C.,  will  reduce 
duplication  in  and  of  programs, 
coordinate  and  leverage  streamlined 
resources,  and  pay  particular  attention 
to  designated  rivers. 

The  interagency  task  force  will  work 
with  each  River  Community  as  it  is 
designated  to  identify  technical  and 
funding  needs.  First,  a  team  of  planning 
and  technical  assistance  experts  will 
help  each  designated  River  Community 
assess  its  strategy  and  implementation 
plan  to  identify  technical  assistance  and 
funding  needs.  Then,  federal  agencies 
will  commit  field  staff  and  resources  to 
the  teams,  which  will  also  include  non- 
federal partners,  such  as  state,  local, 
tribal  governments  and 
nongovernmental  organizations,  as  well 
as  other  partners.  Technical  assistance, 
education,  funding  and  high  quality 
aerial  photography  and  maps  will  help 
identify  and  evaluate  historic, 
environmental  and  economic  resources. 
Planning  assistance  and  community 
outreach  will  ensure  a  well-defined 
action  strategy  and  a  broad  base  of 
support.  Training  in  soil  and  water 
quality  testing  will  help  communities 
develop  a  baseline  against  which  to 
measure  progress  and  environmental 
monitoring  will  help  communities 
develop  a  report  card  on  river 
conditions  and  trends.  Economic 
modeling  will  help  communities  assess 
benefits  and  costs  of  proposed  river 
projects.  Interpretative  techniques  will 
identify  the  unique  aspects  of  the 
American  settlement  of  the  community. 
The  teams  will  help  to  implement  the 
"Good  Neighbor  Policy"  (discussed 
below).  Through  the  establishment  of 
these  teams,  federal  agencies  will  seek 
stronger  intergovernmental  partnerships 
with  state,  local  and  tribal  governments 
to  streamline  and  speed  the  delivery  of 
services  and  programs.  Individual 
program  services  will  be  simplified  and 
expedited,  within  existing  laws  and 
mandates.  For  some  River  Communities, 
Performance-Based  Organizations  will 
be  established.  A  Performance-Based 
Organization,  an  idea  championed  by 
Vice  President  Gore  and  the  National 
Performance  Review,  is  granted 
flexibility  from  certain  bureaucratic 
requirements  in  exchange  for  a 
commitment  to  achieve  ambitious 


performance-based  goals.  In  addition, 
regional  and  state  personnel  of  federal 
agencies  will  assess  their  successes  and 
implementation  problems  associated 
with  the  initiative,  and  make 
recommendations  for  improving 
delivery  and  accessibility  of  services 
and  programs. 

4.  "Good  Neighbor  Policy" 

Federal  agencies  will  commit  to  a 
"Good  Neighbor  Policy"  under  which 
they  will  help  ensure  that  their  actions 
have  a  positive  effect  on  the  natural, 
historical,  economic  and  cultural 
resources  of  American  Heritage  River 
communities. 

The  interagency  task  force  will 
develop  ways  to  inform  communities 
and  federal  agencies  about  American 
Heritage  Rivers  goals  and  objectives  to 
ensure  that  federal  actions  are 
complementary  to  these  goals.  The 
"Good  Neighbor  Policy"  will  require  the 
federal  agencies  to  identify  ways  to 
inform  local  groups  regarding  federal 
actions  and  will  require  agencies  to 
consult  with  American  Heritage  River 
communities  early  in  the  planning 
stages  of  federal  actions  and  take  into 
account  the  community's  goals  and 
objectives. 

5.  Private  Sector  Opportunities 

The  Administration  will  encourage 
nongovernmental  organizations, 
businesses  and  other  partners  to  work 
with  state,  tribal  and  local  governments 
to  restore,  protect,  and  revitalize 
American  Heritage  Rivers  that  run 
through  their  communities. 

How  Do  River  Conmiunities  Nominate  a 
River? 

Communities  wishing  to  nominate 
their  river  must  meet  basic  criteria  and 
complete  a  nomination  form.  The 
nomination  will  require  information 
from  the  nominating  River  Community, 
such  as: 

1.  A  brief  description  of  the  proposed 
American  Heritage  River  area; 

2.  A  brief  description  of  how  the 
proposed  American  Heritage  River 
meets  the  qualifying  criteria; 

3.  The  names,  addresses  and  phone 
numbers  of  sponsors  listed  separately. 
Letters  of  endorsement  and  support  are 
highly  recommended. 

Nominations  must  be  no  more  than  15 
pages.  10  point  type  sizes  or  larger  with 
one  inch  margins.  Letters  of 
endorsement  and  support  and  maps 
describing  the  proposed  designated  area 
will  not  count  toward  the  15  page  limit. 
Due  to  the  constraints  of  the  review  and 
selection  process,  additional  materials, 
such  as  videos,  photographs  and/or 
plans,  will  not  be  considered.  E-mail 


transmissions  of  the  applications  will  be 
accepted. 

Information  about  the  American 
Heritage  Rivers  initiative  is  readily 
available  to  all  River  Communities 
through  personal  contacts,  Internet 
access,  a  toll-free  phone  line  and  written 
materials.  Federal  agency  field  staff  will 
receive  special  orientation  on  the 
initiative  to  enable  them  to  answer  river 
community  questions.  Special  emphasis 
is  given  to  outreach  methods  for 
minority  and  low  income  communities. 

Information  about  qualifying  and 
selection  criteria  and  the  selection 
process  is  available  to  the  public  and 
clearly  explained  in  the  application  as 
well  as  in  other  information  media 
(such  as  those  listed  above). 

Who  May  Put  Forward  Nominations? 
Any  River  Community  working  to 
improve,  protect  or  revitalize  a  river  is 
eligible  to  nominate  a  river  area.  A  River 
Community  is  self-defined  by  the 
members  of  the  community.  It  can 
include  private  citizens,  landowners, 
educational  and  arts  organizations, 
community  leaders,  economic 
developers,  businesses,  nonprofit 
organizations,  public  and  private 
institutions,  local  and  state  government 
agencies,  Indian  tribes,  elected  officials, 
and/or  other  parties  within  and  adjacent 
to  the  proposed  area  or  areas  that 
support  the  designation  and  the  goals  of 
American  Heritage  Rivers. 

Scope  of  Area  Covered  by  Nomination 

A  River  Conununity  will  define  the 
area  covered  by  the  nomination  and 
should  reflect  the  River  Community's 
capability  to  implement  its  plan  of 
action.  The  length  of  the  area,  whether 
it  is  an  entire  watershed,  the  length  of 
an  entire  river,  or  a  short  stretch  of  a 
river,  may  cross  jurisdictional 
boundaries  (if  supported  by  that 
government  and  community  through 
letters  of  support  and  endorsement). 

What  Are  the  Qualifying  Criteria? 

The  qualifying  criteria  are  intended  to 
be  broad,  flexible  and  credible. 
Designation  is  available  both  to 
community-led  efforts  that  are  well 
underway  and  to  communities  just 
beginning.  In  making  a  nomination, 
sponsoring  communities  or 
orgjuiizations  must  demonstrate  broad 
community  support;  notable  resource 
qualities;  local  and  regional  partnership 
agreements;  strategies  that  lead  to 
action;  and  an  ability  to  achieve 
measurable  results. 

1.  Broad  Community  Support 

A  broad  spectrum  of  private  citizens, 
such  as  landowners,  businesses. 
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educational  and  arts  urganizations, 
community  leaders,  economic 
developers,  nonprofit  organizations, 
public  and  private  institutions,  local 
and  state  government  agencies,  Indian 
tribes,  elected  officials,  and/or  other 
parties  within  and  adjacent  to  the 
proposed  area  or  areas  support  the 
designation  and  the  goals  of  American 
Heritage  Rivers. 

2.  Notable  Resource  Qualifies 

There  is  within  the  proposed  river 
area  (as  defined  by  the  community  or 
organization)  a  range  of  natural, 
economic,  scenic,  historic,  cultural. 
andVor  recreational  features  that 
demonstrate  distinctive  qualifies  of 
America's  river  heritage. 

3.  Local  and  Regional  Partnership 
Agreements 

The  principal  party  or  parties 
nominating  the  river  and  local  or 
regional  governmental  entities  show 
their  willingness  and  capability  to  enter 
into  new,  or  to  continue  and  expand 
existing,  partnership  agreements  with 
each  other  as  well  as  with  federal  and 
state  agencies,  Indian  tribes,  and/or 
other  parties  to  implement  a  plan  for  the 
river  area. 

4.  Strategies  That  Lead  to  Actions 

The  principal  local  sponsoring  party, 
or  parties,  has  in  hand,  or  is  developing, 
a  broad  plan  of  action  for  the  river  area. 
Any  actions  planned  on  the  designated 
area  should  not  impact  downstream 
communities.  At  a  minimum,  the 
strategy  includes  the  following 
components: 

•  Community  vision; 

•  Operating  procedures  and  policies: 

•  Description  of  how  the  proposal 
takes  into  account  existing  plans  for  the 
area; 

•  Public  participation  and  public 
education; 

•  Projects  and  products  (including 
any  anticipated  impacts  beyond  the 
designated  river  area; 

•  Resources  committed  and 
anticipated  (including  means  for 
generating  additional  and  matching 
support  from  both  public  and  private 
sources); 

•  Schedule  of  actions; 

•  What  the  community  expects  the 
federal  role  to  be; 

•  Obstacles  to  community  action, 
including  those  the  community  believes 
can  be  resolved  by  joint  federal,  state 
and  local  support: 

•  Measures  of  success. 

5.  Measurable  Results 

Implementation  of  the  community's 
vision  must  result  in  measurable 


benefits  to  the  river  community 
reflecting  the  community's  goals, 
including,  but  not  limited  to,  protection 
of  water  resources  and/or  public  health, 
restoration  of  rivers,  protection  and 
highlighting  historic  and  cultural 
resources,  revitalization  of  local  and 
regional  economies,  and/or 
implementing  sustainable  development 
within  the  river  area. 

What  Are  the  Selection  Criteria? 

A  selection  coimcil,  convened  by  the 
President  and  discussed  below,  will,  for 
those  nominations  meeting  the 
qualifying  criteria,  also  seek  to  ensure 
that,  individually  or  as  a  group, 
American  Heritage  Rivers  will 
exemplify  America's  river  heritage  at  its 
best,  in  all  its  natural,  historic,  cultural, 
social,  economic,  and  ecological 
diversity.  The  selection  council  will 
judge  whether  the  designated  rivers  will 
showcase  a  variety  of  stream  sizes  and 
situations,  in  urban,  rural,  and  mixed 
contexts.  They  will  also  assess  the 
potential  for  an  American  Heritage  River 
to  showcase  one  or  more  innovative 
programs  in  such  areas  as  watershed 
planning,  historic  preservation,  wildlife 
management,  fisheries'  restoration, 
community  revitalization,  floodplain 
management  and  recreation.  Applicants 
should  keep  in  mind  the  selection 
criteria  in  their  responses  to  the 
qualifying  criteria. 

In  addition,  designated  rivers  will  be 
able  to  benefit  significantly  fixtm  a  broad 
range  of  refocused  or  retargeted  federal 
programs  or  other  assistance  and  help 
generate  broader  public  support  for  the 
goals  and  guiding  principles  of 
American  Heritage  Rivers  as  excellent 
examples  and  models  for  emulation 
throughout  the  Nation. 

Evidence  of  Support 

The  ability  of  a  River  Community  to 
achieve  its  goals  of  river  quality 
improvement  and  economic  and 
community  revitalization  will  depend 
on  the  cooperation  of  state,  tribal  and/ 
or  local  officials,  as  well  as  strong 
partnerships  with  nongovernmental  and 
community  organizations.  If  a  state, 
tribal  and/or  local  govemment(s) 
nominates  a  watershed,  river  or  river 
stretch,  letters  of  support  from 
nongovernmental  organizations  and 
community  groups  are  highly 
recommended.  If  a  nongovernmental 
organization(s)  nominates  a  watershed, 
river  or  river  stretch,  letters  of  support 
from  state,  tribal  and/or  local  units  of 
government  are  highly  recommended. 

Number  of  Designations 

The  President  will  designate  ten 
rivers  in  calendar  year  1997.  The 


experience  gained  from  the  designated 
rivers  and  the  level  of  community 
support  for  the  initiative  will  guide 
future  river  designations. 

Terms  of  Designation 

Designation  will  generally  be 
considered  permanent,  subject  to 
implementation  of  the  community's 
plan  of  action.  The  "River  Navigator," 
however,  will  be  for  a  term  not  to 
exceed  five  years. 

Selection  Council 

An  interagency  task  force,  composed 
of  the  heads  of  federal  agencies,  will 
make  recommendations  to  the  President 
regarding  designations.  The 
Administration  is  considering  options 
on  how  to  include  the  opinions  of  the 
public  and  experts  from  a  variety  of 
fields  in  this  decision-making  process. 

Part  II:  Services  Available  to  All  River 
Communities 

All  River  Communities  will  be  able  to 
take  advantage  of  improved  delivery  of 
existing  federal  agency  services  and 
greater  access  to  information.  Federal 
agencies  will  use  existing  staH, 
resources  and  programs  to  assist  all 
River  Communities  in  their  river 
restoration  and  community 
revitalization  efforts. 

1.  Improved  Delivery  of  Existing 
Services  and  Programs 

During  the  first  year,  federal  agencies 
will  focus  on  improving  service  and 
program  delivery  to  the  designated  river 
communities,  but  will  also  implement 
methods  to  improve  information  access 
and  service  delivery  to  all  river 
communities.  There  will  be  an  emphasis 
on  establishing  stronger  intra-and  inter- 
agency communications  systems  and 
incentives  and  performance  measures 
for  field  staff  to  rely  more  on 
partnerships  with  other  federal 
agencies.  Special  emphasis  will  be  given 
for  outreach  to  minority  and  low  income 
communities. 

2.  Information 

A.  Internet  Services 

A  "State  of  the  Rivers"  Home  Page 
will  provide  information  via  the  Internet 
on  river  conditions  and  demographics  of 
river  communities.  Visitors  to  the 
American  Heritage  Rivers  initiative 
Home  Page  will  also  be  able  to  access 
Web  Pages  devoted  to  the  "State  of  Your 
River,"  (modeled  on  EPA's  Surf  Your 
Watershed  program)  which  will  in  ttim 
link  to  various  sources  of  information. 
For  example,  a  person  might  use  a  zip 
code  or  country  name  to  locate  a 
particular  river,  and  then  "point  and 
click"  for  information  about  that  river. 
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sucn  ixs  aniiJang  vvdlcr  iourcui,  land 
use,  or  population.  From  the  American 
Heritage  Rivers  initiative  Home  Page,  a 
user  will  be  able  to  link  to  the  Home 
Pages  of  all  participating  federal 
agencies  to  access  information  on  such 
topics  as  economic  modeling,  available 
grants,  teaching  guides  and  where  to  get 
aerial  photographs  and  advice  from 
experts. 

An  American  Heritage  Rivers 
Riverfront  Internet  Page  will  present 
users  with  a  broad  array  of  goods  and 
services  from  which  to  choose.  This 
electroQic  tool  kit  will  be  customer- 
driven,  so  that  users  can  easily  scan  the 
tools  available  and  quickly  find  and 
obtain  those  that  best  fit  their 
community's  interest.  The  Riverfront 
Internet  Page  will  be  divided  into  the 
following  categories:  facts  and  maps; 
getting  started;  assistance  yellow  pages; 
local  action;  building  partnerships;  and 
knowing  your  assets. 

B.  "Talent  Bank" 

A  "talent  bank"  will  share  knowledge 
and  techniques  about  community  river 
restoration  and  revitalization  efforts. 
The  "talent  bank"  will  build  on  existing 
expertise  and  provide  access  to  creative 
ideas  for  addressing  river  goals  and 
needs;  real  world  experience  in 
translating  those  ideas  into  practical, 
workable  action;  and  expertise 
(professional,  technical,  organizational, 
financial  or  other  skills)  for  helping 
carry  out  particular  projects  or  other 
aspects  of  community  plans.  It  will  be 
available  on  both  the  Internet  and  in 
hard  copy. 

C.  Catalog  of  Federal  Support 

A  catalog  of  federal  support  will  be 
developed  and  made  available  via  the 
Internet,  as  well  as  in  hard  copy. 
Whether  on  the  Internet  or  in  hard  copy, 
this  information  is  intended  to  provide 
hands-on,  step-by-step  help  to 
commuoities  that  are  just  beginning  to 
restore  and  revitalize  their  rivers.  The 
information  will  consist  of  brochures, 
"how-to"  pamphlets,  a  bibliography, 
and  videos. 

Next  Steps 

Specific  input  is  sought  on  the 
following: 

a.  Overall  design  of  the  American 
Heritage  Rivers  initiative. 

b.  Qualifying  and  selection  criteria. 

c.  Nomination  and  selection  process. 

d.  Types  of  assistance  needea  by 
communities  working  on  rivers, 
including  comments  on  exiting  or 
needed  federal  programs  and  services. 

During  April  and  May,  the 
interagency  team  sought  ideas  from 
commuaities  and  interested  parties  to 


establish  criteria  for  river  selection,  to 
determine  how  rivers  will  be 
designated,  and  to  propose  how  the 
initiative  will  be  implemented.  The 
following  cities  hosted  meetings,  with 
the  approximate  number  of  attendees  in 
parentheses: 

April  7 

Washington.  D.C.  (100  attendees) 
April  14 

Washington,  D.C.  (40  attendees) 
April  16 

Albuquerque,  New  Mexico  (60 
attendees) 
April  22 

Boston,  Massachusetts  (40  attendees) 
April  25 

Philadelphia,  Pennsylvania  (80 
attendees) 
April  28 

Atlanta,  Georgia  (40  attendees) 

Chicago,  Illinois  (120  attendees) 

San  Francisco,  California  (30 
attendees) 
April  29 

Los  Angeles,  California  (30  attendees) 
April  30 

Seattle,  Washington  (40  attendees) 
May  1 

Asheville,  North  Carolina  (60 
attendees) 
May  7 

Dtenver,  Colorado  (50  attendees) 

The  schedule  for  subsequent  action  is 
as  follows: 

May-August:  Federal  Register  Notice  of 
Draft  Program  Design,  with 
Comment  Period 
August:  Cabinet  Recommends  Initiative 

Design  to  President 
September:  Federal  Register  Notice  of 
Final  Program,  Open  Nominations 
December:  Applications  Due 
January:  Designated  Rivers 
Announcements 

After  comments  frtjm  the  Federal 
Register  notice  have  closed,  the  Cabinet 
will  incorporate  changes  and 
suggestions  into  the  design  of  the 
American  Heritage  Rivers  initiative 
before  forwarding  it  to  the  President  for 
approval.  If  the  President  approves  the 
initiative  design,  it  is  expected  that  the 
President  will  direct  his  Cabinet  to 
implement  the  American  Heritage 
Rivers  initiative. 

Dated:  )une  18, 1997. 
Kathleen  A.  McGinty, 

Chair.  Council  on  Environmental  Quality. 
|FR  Doc.  97-16378  Filed  6-18-97;  1:36  pm| 
MLLMG  CODE  312S-01-M 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  July  22,  1997  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  meeting  at  9:00  a.m.  on 
Thursday,  July  24,  1997.  An  agenda  for 
this  meeting  will  be  published  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  June  18, 1997. 
Floyd  Fithian. 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  97-16375  Filed  6-18-97:  2:09  pm] 

BILUNG  CODE  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

June  17.  1997. 

Deletion  of  Agenda  Item  From  June 
19th  Open  Meeting 

The  Following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  June  19,  1997, 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  June  12, 
1997. 

ITEM  NO:  1. 

BUREAU:  Mass  Media. 

SUBJECT: 

Title:  Broadcast  Advertisement  of 
Distilled  Spirits. 

Summary:  The  Commission  will 
consider  action  regarding  the  recent 
initiation  of  broadcast  advertising  by  the 
distilled  spirits  industry,  particularly 
with  regard  to  liquor  consumption  by 
minors,  and  seeks  comment  on  what 
governmental  response,  if  any,  is 
appropriate. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-16342  Filed  6-18-97;  1:14  pm) 

MUJNG  COOE  6712-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Sunshine  Act  Meeting 

Piu^uant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


^52 
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U.S.C  552b),  notice  is  hertsby  given  that 
the  Federal  E)eposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  June  24,  1997,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandiun  re:  Executive 
Management  Report  for  the  Quarter 
Ending  March  1997. 

Memorandum  and  resolution  re: 
Redesignation  of  Chairman  of  the 
Supervision  Appeals  Review 
Committee. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
Rule — Part  338— Fair  Housing. 

Memorandum  and  resolution  re:  Notice 
of  Proposed  Rulemaking — Part  347 — 
Foreign  Activities  of  Insured  State 
Nonmember  Banks;  Part  346 — Foreign 
Banks;  and  Part  351 — International 
Operations. 

Memorandum  re:  Statement  of  Policy — 
Section  19  of  the  Federal  Payment 
Systems. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  Door  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202) 898-6757. 

Dated:  June  17.  1997. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
|FR  Doc.  97-16329  Filed  6-18-97;  10:39  am) 
MUJNO  COOK  •n4-Q1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-1175-DR),  dated 
April  8,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  June  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  8, 1997: 

Beltrami  County  for  Hazard  Mitigation 
(already  designated  for  Categories  A  and  B 
under  the  Public  Assistance  program). 

Murray  County  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  E)omestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  97-16233  Filed  6-19-97;  8:45  am) 
BtLUNQ  CODE  671S-02-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  ottites  ot  tho  Board  ot 
Governors.  Comments  must  be  received 
not  later  than  July  3.  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Daniel  Biggs,  Great  Bend.  Kansas, 
to  acquire  an  additional  11.62  percent, 
for  a  total  of  16.25  percent;  Merlin 
Grimes,  Great  Bend,  Kansas,  to  acquire 
an  additional  20.37  percent,  for  a  total 
of  25.00  percent;  ED&J.  Inc..  c/o  David 
Marmie,  Great  Bend,  Kansas,  to  acquire 
an  additional  17.37  percent,  for  a  total 
of  22.00  percent;  Ronald  Carr  and 
Dennis  Call,  both  of  Great  Bend,  Kansas, 
to  each  acquire  a  total  of  12.50  percent, 
and  R.  Joe  Southard.  Great  Bend, 
Kansas,  to  acquire  a  total  of  11.75 
percent,  of  the  voting  shares  of  First 
Wakeeney  Agency,  Inc.,  Wakeeney, 
Kansas,  and  thereby  indirectly  acquire 
Interstate  Bank,  Great  Bend,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16,  1997. 
JennifiBr ).  )ohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-16147  Filed  6-19-97;  8:45  am) 
BILUNQ  COOE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR 
Doc.97-15127)  published  on  page  31602 
of  the  issue  for  Tuesday,  June  10,  1997. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  F&M 
Bancorporation.  Inc.,  Kaukauna. 
Wisconsin,  and  F&M  Merger 
Corporation,  Kaukauna,  Wisconsin,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  F  Er  M  Bancorporation,  Inc., 
Kaukauna,  Wisconsin,  and  F&M 
Merger  Corporation,  Kaukauna, 
Wisconsin;  to  acquire  and  merge  with 
Clear  Lake  Bancorp,  Inc.,  Clear  Lake, 
Wisconsin,  and  thereby  indirectly 
acquire  Landmark  Bank,  Clear  Lake, 
Wisconsin. 

Comments  on  this  application  miist 
be  received  by  July  3, 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  16. 1997. 
JennifiBr  J.  )ohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-16149  Filed  6-19-97;  8:45  am) 

BtLUNQ  CODE  621fr-01-F 
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St  RVE  SYSTEM 


Formations  of,  Acquisitions  by,  and 

%^prq(i:.    f  ^ank  Holding  Companies 

ine  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
inirsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  r^ulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspecUon  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  14,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Peoples  Community  Bancshares, 
Inc.,  Colquitt,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
Bank  of  Malone,  Malone,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Enterbank  Holdings,  Inc.,  Clayton, 
Missouri;  to  acquire  8.33  percent  of  the 
voting  shares  of  City  Bancorp, 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  THE  BANK  (a 
proposed  de  novo  bank),  Springfield, 
Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480-2171: 

1.  AMFED  Financial,  Inc., 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 


percent  of  the  voting  shares  of  Norwest 
Bank  Nevada,  National  Association,  Las 
Vegas,  Nevada.  Bank  currently  operates 
as  Norwest  Bank  Nevada,  F.S.B.,  and 
proposes  to  convert  to  a  national  bank. 

2.  Norwest  Corporation,  Miimeapolis. 
Mirmesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  AMFED  Financial, 
Inc.,  Miimeapolis,  Minnesota,  and 
thereby  indirectly  acquire  Norwest 
Bank,  Nevada,  N.A.,  Las  Vegas,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16, 1997. 

Jenniier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  97-16150  Filed  6-19-97;  8:45  am) 

BILUNG  COO€  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  17.  1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Northway  Financial.  Inc.,  Berlin, 
New  Hampshire;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Berlin  City  Bank,  Berlin,  New 
Hampshire,  and  100  percent  of  the 
voting  shares  of  Pemi  Bancorp,  Inc.. 
Plymouth.  New  Hampshire,  and  thereby 
indirectly  acquire  Pemigewasset 
National  Bank  of  Plymouth,  Plymouth, 
New  Hampshire. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17,  1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-16229  Filed  6-19-97;  8:45  am] 

BILUNG  COOe  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJking  and  f>ermissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  3.  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Deposit  Guaranty  Corp.,  Jackson. 
Mississippi,  through  its  subsidiary.  CSF 
Acquisition  Corp.,  Jackson,  Mississippi; 
to  acquire  CitiSave  Financial 
Corporation.  Baton  Rouge,  Louisiana, 
and  thereby  indirectly  acquire  Citizens 
Savings  Association,  F.A.,  Baton  Rouge, 
Louisiana,  and  thereby  engage  in 
operating  a  savings  association, 
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pursuant  to  §  2^5.Z8(bK4)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  16. 1997. 
Jennifer  ].  |ohnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-16148  Filed  6-19-97;  8:45  am] 

WLUNQ  CODE  621(M>1-F 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

June  25,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  hank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  18, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-16328  Filed  6-18-97;  10:39  am] 

BILLMQ  COOE  «210-01-P 


FEDERAL  TRADE  COMMISSION 
[Old.C-371»l 

Comtrad  Industries,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Virginia-based  company 
from  misrepresenting  the  ability  of  any 
food  storage  product  to  cool  food  items 


or  maintain  proper  cold  storage 
temperatures  and  to  hold  its  cooling 
capacity  after  being  unplugged,  or 
misrepresenting  the  effect  of  operating 
such  a  product  off  a  car  battery  when 
the  car  is  not  running,  and  requires  the 
respondent  to  substantiate  any  claims 
regarding  the  safety  and  efficacy  of  food 
storage  products. 

DATES:  Complaint  and  Order  issued 
February  25,  1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  St.,  Suite  810,  Boston, 
MA.  02114-4719.  (617)  424-5960 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
66040,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Comtrad 
Industries,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  97-16192  Filed  6-19-97;  8:45  am] 

BILUNaCOOC  «7S0-01-M 


FEDERAL  TRADE  COMMISSION 

[Dkt  C-3718] 

Natural  Innovations,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Ohio-based  manufacturer 
and  its  president  from  making  pain 
relief  or  pain  elimination  claims  for 
their  device  without  possessing 
competent  and  reliable  scientific 


evidence  to  support  such  claims  and 
prohibits  them  from  representing  that 
any  endorsement  or  testimonial 
represents  the  typical  experience  with 
their  product,  unless  the  claim  is 
substantiated  or  it  is  accompanied  by  a 
prominent  disclaimer. 
DATES:  Complaint  and  Order  issued 
February  25,  1997.  > 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Fair,  FTC/S-4002,  Washington, 
D.C.  20580.  (202)  326-3081. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
66042  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Natural 
Innovations,  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45,52) 

Donald  S.  Qark. 

Secretary. 

|FR  Doc.  97-16191  Filed  6-19-97;  8:45  am) 

BILUNQ  CODE  e7S0-01-M 


FEDERAL  TRADE  COMMISSION 
[DM.  0-3730] 

Uno  Restaurant  Corporation,  et  at.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Massachusetts-based  pizza 
corporations  from  misrepresenting  the 
existence  or  amount  of  fat  or  any  other 
nutrient  or  substance  in  any  pizza  or 
other  baked  crust  food  products. 
DATES:  Complaint  and  Order  issued 
April  4,  1997.1 


■  Copies  of  the  CompUiol  and  the  Decisioa  and 
Order  are  available  from  the  Coaunisaion's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S80. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW  .  Washington.  DC.  20580. 

■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Conuniasion's  Public 
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FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse  or  John  Dugan,  Federal 
Trade  Commission,  Boston  Regional 
Office,  101  Merrimac  St.,  Suite  810, 
Boston,  MA.  02114-4719.  (617)  424- 
5960.    I 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  January  29,  1997,  there  was 
published  in  the  Federal  Register  62  FR 
4291 ,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Uno 
Restaurant  Corporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended; 

15  U.S.C.  45.  52) 

Donald  S.  Clark. 

Secretary. 

(PR  Doc.  97-16190  Filed  6-19-97;  8:45  am) 

BILUNG  OOOE  6750-01 -M 


FEDERAL  TRADE  COMM;S5^rON 

IDIrt.  C-3717] 

World  w*H3  ri  T.V.,  Inc.;  Prohibited 
Trade  ^  ac  les,  and  Affirmative 
Cc^rect :»e  AClions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  California-based  advertising 
production  and  distribution  corporation 
from  making  pain  relief  or  pain 
elimination  claims  in  infomercials  for 
any  device  without  possessing 
competent  and  reliable  scientific 
evidence  to  support  such  claims  and 
prohibits  the  respondent  from 
representing  that  any  endorsement  or 
testimonial  represents  the  typical 
experience  with  the  product,  unless  the 
claim  is  substantiated  or  it  is 
accompanied  by  a  prominent 
disclaimer. 


DATES:  Complaint  and  Order  issued 
February  25,  1997. V 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Fair,  FTC/S-4002,  Washington, 
DC  20580.  (202)  326-3081. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
66042  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Natural 
Innovations,  Inc.,  et  al./World  Media 
T.V.,  Inc.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat  719,  as  amended: 
15  U.S.C.  45,  52) 

Donald  S.  CUrk. 

Secretary. 

[FR  Doc.  97-16189  Filed  6-19-97;  8:45  am) 

BiLUNQ  OOOE  87S0-O1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  D.^ea  >t  Control  and 
Prevention 

[Program  AnnourKement  741] 

Coop*  .''.  i  V  •  A  u  "f-  r» ,ents  To  Support 
State,  As&e&srnerii  initiatives 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Nation's 
prevention  agency,  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  to 
enhance  State  and  local  capacity  to 
assess  progress  toward  achieving 
national,  State,  and  community  health 
objectives;  improve  the  capacity  to 
conduct  health  assessment  through 
partnerships;  and  utilize  assessment 
information  for  policy  making  and 
program  management. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 


Referanoe  Branch.  H-130,  6th  Street  k  Pennsyivania 
Avenue.  NW  ,  Washington,  DC  20S80 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  A  Peonsylvania 
Avenue.  NW..  Washington.  DC  20580 


the  quality  of  life.  The  activities  in  this 
annoimcement  are  directly  related  to  the 
priority  area  of  Surveillance  and  Data 
Systems  in  Healthy  People  2000.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Sections 
301(a),  311(b),  and  317  [42  U.S.C. 
241(a),  243(b)  and  247bl,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities 
and  regional  consortia  of  such  agencies. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

Note:  Effective  January  1,  1996,  Section  18 
of  Public  Law  104-65  states  that  an 
organization  descht>ed  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  for  the  receipt  of  Federal  funds 
constituting  an  award,  grant  (cooperative 
agreement),  contract,  loan,  or  any  other  form. 

Availability  of  Funds 

Approximately  $1,335,000  is  available 
in  FY  1997  to  fund  approximately  6-7 
awards.  It  is  expected  that  the  average 
award  will  be  $200,000  ranging  from 
$175,000  to  $250,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  1997,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance,  an 
acceptable  continuing  application,  and 
the  availability  of  funds. 

If  requested,  Federal  personnel  may 
be  assigned  to  a  project  in  lieu  of  a 
portion  of  the  financial  assistance. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
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lobbying  ut  hcderai  or  ijtate  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23,  1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  HHS 
Appropriations  Act,  which  became 
effective  October  1,  1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503:  (a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress. .  .  .  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Hiunan  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A.  Title  1,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30. 1996). 

Background 

The  ability  of  the  public  health 
system  to  assure  the  health  of 
Americans  depends  on  its  capacity  to 
accomplish  three  major  functions: 
assessment,  policy  development,  and 
assurance.  The  1988  Institute  of 
Medicine  Report,  The  Future  of  Public 
Health,  emphasized  the  importance  of 
strengthening  these  core  functions  to 
respond  to  the  public  health  priorities  of 
this  decade.  In  addition  to  the  three  core 
functions,  ten  public  health  practices 
have  been  determined  as  essential.  Of 
the  ten,  three  of  these  practices  relate  to 
the  assessment  function  (assess. 


investigate,  analyze),  two  focus  on 
policy  development  (prioritize,  plan), 
and  four  address  assurance  (manage, 
implement,  evaluate,  and  inform/ 
educate). 

The  Year  2000  Health  Objectives  are 
based  on  the  three  core  functions.  Not 
only  do  the  Year  2000  Objectives  define 
the  health  problems  and  measures  that 
need  to  be  monitored  over  time,  they 
define  specific  surveillance  and  data- 
system  objectives  that  must  be 
addressed  if  public  health  agencies  at  all 
levels  of  government  are  to  perform  the 
first  of  these  major  functions — 
assessment. 

During  fiscal  years  1992-1996,  CDC 
awarded  seven  cooperative  agreements 
to  State  health  departments  to  enhance 
their  assessment  capacity.  Since  that 
time,  important  changes  have  affected 
the  practice  of  public  health.  Among 
these  are: 

•  Expansion  of  the  managed  care 
model  in  the  health  delivery  sector; 

•  Recognition  of  local  communities  as 
the  critical  arena  for  effective  public 
health  interventions; 

•  Commitment  to  public  health 
strategies  foimded  on  partnerships 
between  public  and  private 
organizations; 

•  Movement  for  privatizing  public 
health  functions  and  changing  the 
respective  roles  of  government  agencies; 

•  Emergence  of  new  infectious 
diseases  and  other  threats  to  the  health 
of  the  public; 

•  Transfer  of  health  policy-making 
responsibilities  from  the  Federal  to  State 
and  local  government; 

•  Commitment  by  CDC  and  State  and 
local  public  health  organizations  to 
integrate  information  systems. 

These  influences  provide  the  public 
health  arena  with  new  challenges  and 
opportunities  when  developing  effective 
assessment  capacity  at  the  State  and 
community  level.  Chief  among  these  is 
the  opportunity  to  strengthen  the 
capacity  to  conduct  comprehensive 
health  assessment  through  new 
partnerships  with  various  public  and 
private  entities. 

Where  assessment  capacity  is  robust, 
integrated,  and  networked,  its  practice 
enables  commimity  and  State  public 
health  agencies —  in  partnership  with 
other  public  and  private  organizations — 
to  collaborate  in  the  collection,  analysis, 
and  use  of  information  on  a  wide 
spectnmi  of  health  matters,  for  example: 
(a)  Vital  statistics;  (b)  morbidity  and 
mortality  related  to  infection,  illness, 
chronic  disease,  injury  and  disabilities; 
(c)  personal,  occupational,  and 
environmental  risk  factors;  (d)  the 
provision  and  effectiveness  of  public 
health  programs  and  health  care 


services;  lej  Loiiimunuy  percupuons  oi 
health  problems  and  priorities,  and 
others.  In  most  of  the  nation,  however, 
assessment  capacity  is  not  yet 
sufficiently  developed  to  support  that 
vision.  Many  information  systems  serve 
only  governmental  public  health 
agencies,  pass  information  from  the 
community  to  State  and  Federal 
agencies,  and  employ  categorical  or 
"stand-alone"  electronic  systems. 

Strong  assessment  capacity  is 
essential  to  determine  health  status  of 
target  populations,  establish  priorities, 
develop  effective  health  policies,  and 
evaluate  the  impact  of  public  health  and 
health  ceire  programs.  The  ability  of 
public  health  officials  to  carry  out 
assessment  requires  the  following 
component: 

1.  Developing,  maintaining,  and  using 
health  information  systems  to  identify 
the  impact  of  diseases,  risk  factors,  and 
health  care  on  the  population  and  to 
monitor  changes  in  the  impact,  cost, 
quality,  and  effectiveness  over  time. 

2.  Making  health  information 
available  to  State  and  local  health 
departments.  Federal  agencies,  and 
other  private  and  public  users,  which 
enables  health  officials  to  define  the 
health  needs  of  a  population;  to  design 
and  implement  health  prevention, 
health  promotion,  and  intervention 
programs;  and  to  evaluate  the 
effectiveness  of  those  programs. 

3.  Building  the  capacity  of  State  and 
local  health  departments  and  other 
relevant  organizations  to  use  integrated 
health  information  and  public  health 
surveillance  systems  and  to  strengthen 
the  core  functions  of  policy 
development  and  assurance. 

4.  Evaluating  health  information 
strategies,  to  determine  their  adequacy 
in  serving  the  health  needs  of 
communities  and  making  appropriate  , 
changes  to  maximize  their  effectiveness. 

The  ready  exchange  of  data, 
information,  knowledge,  and  expertise 
among  public  health  agencies  and  other 
public  and  private  organizations  is 
critical  to  comprehensive  health 
assessment.  Recognizing  this  as  an 
essential  objective,  CE>C  initiated  the 
Wide-Ranging  Online  Data  for 
Epidemiologic  Research  (WONDER) — a 
system  of  remote  data  base  access  and 
electronic  mail;  and  the  Information 
Network  for  Public  Health  Officials 
(INPHO) — infrastructure-building 
program. 

Purpose 

This  project  is  intended  to  address 
health  assessment  capacity  building 
through  the  development  of  State 
public/private  partnerships.  The 
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purposes  ot  this  cooperative  agreement 
are  to: 

A.  Promote  the  development  of 
innovative  assessment  partnerships 
between  traditional  public  health 
agencies  and  other  public  and  private 
partners. 

B.  Develop  novel  and  creative 
approaches  and  methods  of  assessment 
that  will  enhance  State  and  local 
capacity  to  monitor  progress  toward 
achieving  measurable  national,  State, 
and  community  health  objectives. 

C.  Strengthen  the  capacity  to  use 
information  from  assessment  for  policy 
making,  program  management  and 
coordination. 

Funds  will  be  awarded  for  developing 
assessment  capacity  in  one  or  more  of 
the  following  four  areas  of  emphasis. 
The  objective  of  these  partnerships  is  to 
build  the  capacity  of  all  partner  agencies 
to  use  health  assessment  information  in 
policy  development  and  program 
management. 

1.  "Managed  Care  Assessment 
Partnership"  associates  State  and 
community  public  health  agencies  with 
health  care  provider  organizations 
operating  under  a  capitated  or  other 
managed  care  model. 

2.  "Collaborative  Community 
Assessment  Partnership"  combines 
State  and  community  public  health 
agencies  with  local  community-based 
organizations  (e.g.,  community  health 
centers,  community  mental  health 
centers,  Indian  tribal  clinics,  nonprofit 
human  services  organizations,  schools, 
employers,  and  others). 

3.  "Medicaid  Assessment 
Partnership"  combines  State  and 
community  public  health  agencies  with 
Medicaid  agencies  and  organizations 
affiliated  with  Medicaid  agencies  (e.g., 
health  care  providers  under  contract  to 
Medicaid  agencies). 

4.  "Preventive  Health  Assessment 
Partnership"  of  State  and  commimity 
public  health  agencies  and  other 
organizations  (e.g.,  universities,  schools 
of  public  health,  academic  health 
centers,  professional  and  voluntary 
organizations,  Indian  tribal 
governments,  philanthropic 
foundations,  and  businesses)  that  share 
an  interest  in  the  health  of  a  defined 
population  and  that  can  apply 
information,  resources,  and  other 
elements  that  are  valuable  to  the  goal  of 
building  improved  assessment  capacity. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B 


Applicant  must  apply  for  one  or  more 
of  the  partnership  categories. 

A.  Recipient  Activities 

Year  One 

1.  Develop  a  consortium  of  health 
partners  to  address  the  assessment 
needs  of  the  partnership.  At  least  one  of 
the  following  partnership  categories 
must  be  included:  Managed  Care 
Assessment  Partnership;  Collaborative 
Community  Assessment  Partnership; 
Medicaid  Assessment  Partnership;  and 
Preventive  Health  Assessment 
Partnership. 

2.  Identify  and  describe  project 
partners  and  their  capacity  to  provide 
assessment  data  and  their  skills  and 
expertise  in  using  data  for  policy 
development  and  planning. 

3.  Form  a  project  steering  committee 
with  representation  bom  consortium 
partners  and  hold,  at  minimum, 
quarterly  meetings. 

4.  Determine  the  priority  health 
assessment  needs  of  the  project  partners 
and  the  populations  they  serve. 

5.  Develop  a  five-year  strategic  plan 
for  building  assessment  capacity 
including:  major  goals  and  objectives;  a 
description  of  major  data  systems; 
ability  of  combining  data  bova  various 
system;  data  gaps;  modifications  to 
current  data  systems;  development  of  a 
combined  surveillance  system  to 
address  identified  health  problems; 
roles  and  responsibilities  of  all  partners 
in  the  "Consortium;  analysis  plans;  data 
dissemination  plans;  and  other  relevant 
information. 

6.  Create  or  adopt  health  status 
indicators  whose  measurements  and  use 
will  become  the  objectives  of  the 
strategic  plan. 

7.  Conduct  an  evaluation  of  each 
agency's  surveillance/data  systems 
using  the  approach  in  the  Guidelines  for 
Evaluating  Surveillance  Systems.  Focus 
on  only  those  systems  that  are  relevant 
to  the  indicators  to  be  measured.  (For 
obtaining  a  copy  of  Guidelines  for 
Evaluating  Surveillance  Systems,  see 
the  section  Where  to  Obtain  Additional 
Infiormation.) 

Subsequent  Years  (Years  2-5) 

8.  Implement  the  strategic  plan  for 
building  assessment  capacity. 

9.  Develop  and  maintain  a 
methodology  for  public  health 
assessment,  including  the  flow,  editing, 
analysis,  and  application  of  data. 

10.  Coordinate  the  health  assessment 
system  among  partners  and  with  other 
appropriate  organizational  units  in  and 
out  of  the  agency  to  ensure  consistency 
and  comparability  in  the  data  that  are 
collected  and  to  ensure  a  single  point 
for  data  management. 


11.  Pldii  and  implement  procedures 
and  training  for  ensuring  the  timeliness, 
completeness,  and  quality  of  the  data. 

12.  Develop  and  implement  a  plan  for 
the  analysis  and  use  of  health 
assessment  data  in  appropriate 
prevention  and  intervention  programs  to 
reduce  the  prevalence  of  risk  factors 
associated  with  identified  health 
problems. 

13.  Prepare  and  disseminate  health 
assessment  information  through 
presentation  and  publication  in 
appropriate  forums. 

14.  Develop  an  evaluation  strategy  to 
assess  the  effectiveness  and  efficiency  of 
the  assessment  practices  used  to 
monitor  the  health  of  the  population 
and  provide  reasonable  evidence  of  the 
use  of  assessment  information  in  policy 
development  and  implementing  changes 
in  health  programs  and  priorities. 

B.  CDC  Activities 

1.  Collaborate  in  the  design  and 
adoption  of  selected  health  status 
indicators,  standardized  data  items, 
definitions,  procedures,  and  methods  to 
collect  assessment  information. 

2.  Provide  training,  as  appropriate,  on: 
public  health  assessment  and 
surveillance;  analytic  and 
methodological  issues;  electronic  data 
transfer;  integration  of  laboratory  data; 
and  the  uses  of  assessment  data  for 
policy  and  planning. 

3.  Assist  States  to  analyze,  interpret, 
and  use  the  health  assessment  data  to 
measure  program  effectiveness,  improve 
interventions,  and  formulate  relevant 
policies. 

4.  Collaborate  with  the  recipients  in 
preparing  and  presenting  program- 
relevant  findings  to  appropriate  State 
and  national  audiences. 

5.  Collaborate  with  the  recipients  in 
evaluating  the  effectiveness  and 
efiiciency  of  the  health  assessment 
system  to  monitor  and  intervene  upon 
the  health  risks  of  identified 
populations. 

6.  Review  models,  findings,  and 
results  of  these  projects  and,  in 
collaboration  with  the  recipients, 
compile  and  disseminate  models  of 
improved  capacity  and  practices  for 
consideration  and  potential  adoption  or 
adaptation  in  other  jurisdictions. 

Technical  Reporting  Reqnirements 

Semiannual  progress  reports  on 
project  activities  should  be  submitted 
within  30  days  after  the  end  of  each 
reporting  period.  An  original  and  two 
copies  of  a  final  performance  report 
must  be  submitted  within  90  days  after 
the  end  of  the  project  period.  These 
reports  must  include: 

A.  A  brief  program  description. 


B.  A  comparibiJii  oi  me  di  uiai 
accomplishments  to  the  goals  and 
objectives  established  for  the  period. 

C.  If  established  goals  and  objectives 
were  not  accomplished  or  were  delayed, 
document  both  the  reason  for  the 
deviation  and  the  anticipated  corrective 
action,  or  rationale  for  deletion  of  the 
activity  from  the  project. 

D.  Other  pertinent  information, 
including  the  analysis  of  data  collected. 

Financial  status  reports  must  be 
submitted  no  later  than  90  days  after  the 
end  of  each  budget  period.  F"inal 
financial  status  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  p)eriod. 

Application  Content 

Applicants  are  required  to  submit  an 
original  application  and  two  copies. 
Pages  must  be  clearly  numbered,  and  a 
complete  index  to  the  application  and 
its  appendices  must  be  included.  Please 
begin  each  separate  section  on  a  new 
page.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound.  All  material 
must  be  typewritten,  single-spaced,  with 
unreduced  type  on  8V2"  by  11"  paper, 
with  at  least  1"  margins,  headers  and 
footers,  and  printed  on  one  side  only. 

All  applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1,  information  contained  in 
this  program  announcement,  and  the 
instructions  outlined  below.  If  the 
proposed  program  is  a  multiple  year 
project,  the  applicant  should  provide  a 
detailed  description  for  each  year.  The 
application,  excluding  budget  and 
app>endixes,  should  not  exceed  30 
pages. 

Applicant  must  provide  a  narrative 
describing  the  following: 

A.  Executive  Summary 

Provide  a  clear,  concise,  and  written 
summary  of  the  following:  (1)  Statement 
of  need;  (2)  major  goals,  objectives,  and 
activities  of  the  proposed  project;  (3) 
operational  plan;  (4)  capability  of 
applicant;  and  (5)  estimated  cost  of  the 
project  including  the  requested  amount. 

B.  Table  of  Contents 

C.  Statement  of  Need 

Describe  the  role  of  assessment  in 
setting  the  State's  public  health 
priorities  developing  agency  policy  and 
planning;  the  State's  current  assessment 
capability;  the  State's  relationship  with 
potential  partners  and  how  assessment 
is  conducted;  and  how  this  project  will 
strengthen  the  capacity  to  conduct 
assessment  activities. 


D.  Goals  and  Objectives 

Establish  and  submit  long-term  (5 
year)  goals  and  short-term  (1  year) 
objectives  for  the  assessment  activities 
included  in  the  application.  Objectives 
must  be  specific,  measurable,  time- 
phased,  and  feasible. 

E.  Operational  Plan 

1.  Submit  a  plan  to  develop  and 
expand  assessment  activities  through  a 
consortium  of  health  partners.  At  least 
one  of  the  following  partnership 
categories  must  be  included  in  the  plan: 
Managed  Care  Assessment  Partnership; 
Collaborative  Community  Assessment 
Partnership;  Medicaid  Assessment 
Partnership;  or  Preventive  Health 
Assessment  Partnership. 

2.  Submit  a  time  schedule  for  all 
activities  to  be  carried  out  in  year  one, 
including  responsible  staff  for  each 
activity. 

3.  Describe  future  years'  activities  and 
explain  how  the  first  year  will  logically 
lead  into  program  activities  in 
subsequent  years. 

4.  Describe  procedures  to  disseminate 
information  from  the  assessment 
activities  for  policy  development, 
program  evaluation,  and  research 
through  presentation  and  publication  in 
appropriate  forums. 

F.  Capability  ^ 

1.  Identify  and  describe  the 
availability  of  data  and  information  for 
the  project  from  various  potential 
partners. 

2.  Identify  and  describe  the  project 
staff,  their  qualifications  and  experience 
in  epidemiology,  surveillance,  statistical 
applications,  program  management, 
policy  development,  health  assessment, 
and  integrated  electronic  information 
systems.  Include  the  curriculum  vitae 
and  job  descriptions  for  key  project  staff 
in  the  supporting  materials  in  the 
appendix. 

3.  Provide  written  commitments  from 
the  appropriate  public/private 
organization  expected  to  support 
activities  as  a  potential  partner  in  this 
project. 

G.  Project  Evaluation 

Submit  a  plan  to  evaluate  the  project 
that  assesses  the  extent  to  which: 

1.  The  consortium  or  partnership  has 
been  a  successful  means  of  conducting 
and  strengthening  assessment  activities. 

2.  Data  were  used  for  policy 
development,  program  planning,  and 
evaluation  of  appropriate  intervention 
programs. 

3.  Data  were  appropriately  analyzed 
and  disseminated  through  periodic 
reports,  presentations,  and  publication. 


H.  Budget 

1.  Line-item  descriptive  justification 
for  personnel,  travel,  supplies,  and  other 
services  should  be  submitted.  Applicant 
should  be  precise  about  the  purpose  of 
each  budget  item  as  it  relates  to  the 
project. 

2.  If  applicable,  applicants  requesting 
monies  for  contracts  should  include  the 
name  of  the  person  or  firm  to  be 
contracted,  a  description  of  the  services 
to  be  performed,  an  itemized  and 
detailed  budget  including  justification, 
the  period  of  performance,  and  the 
method  of  selection. 

3.  Funding  levels  for  years  two 
through  five  should  be  estimated. 

/.  Supporting  materials 

1.  Curriculum  vitae  and  job 
descriptions  of  key  personnel. 

2.  Materials  related  to  previous  or 
current  activities  of  State  and  local, 
public  and  private,  health  agencies 
directed  toward  assessment. 

3.  Letters  of  endorsement  and/or 
collaboration  of  participating  partners, 
as  appropriate. 

Evaluation  Criteria  (100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Potential  for  Public  Health  Impact 
(10  Points) 

1.  Evidence  of  the  applicant's  plans  to 
improve  its  ability  to  perform  the 
assessment  function  in  conjunction  with 
outside  public/private  partners. 

2.  Evidence  of  the  applicant's  ability 
to  develop,  implement,  evaluate,  and 
use  assessment  activities  to  support 
effective  program  policies  and 
interventions. 

3.  Extent  and  availabilify  of  statewide 
health  data  and  information  from  a 
variety  of  public  and  private  sources. 

B.  Capability  (30  Points) 

1.  The  extent  and  appropriateness  of 
previous  State  health  department 
assessment  and  policy  development 
efforts  to  monitor  health  risks  of  general 
and  high-risk  populations. 

2.  The  ability  of  the  State  to  integrate 
information  and  data  from  two  or  more 
existing  public  and/or  private  sources 
for  program  development  and 
evaluation. 

3.  Evidence  of  strong  working 
relationships  with  the  organizational 
entities  involved  with  this  project. 

4.  Evidence  that  key  project  staff  have 
experience  in  surveillance,  assessment, 
applied  research,  partnership 
development,  electronic  data 
information  systems,  and  policy- 
making. 
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C.  Project  Design  (55  Points  Total) 

1.  Partnership  Development  (15  Points) 

a.  The  extent  to  which  the  applicant 
describes  the  feasibility  of  developing  a 
partnership  for  assessment  activities  in 
one  or  more  of  the  following  four  areas 
(Extra  points  will  not  be  awarded  for 
developing  more  than  one  partnership): 
Managed  Care  Assessment  Partnership; 
Collaborative  Community  Assessment 
Partnership;  Medicaid  Assessment 
Partnership;  and/or  Preventive  Health 
Assessment  Partnership. 

b.  The  adequacy  of  procedures  for 
selecting  private/public  partners,  target 
population  and  health  problem  areas. 

c.  The  adequacy  of  the  partnership 
structure  to  establish  partner 
concurrence,  build  consensus,  address 
problem  resolution,  and  carry  out 
project  activities  within  the  proposed 
time  schedule. 

2.  Strategic  Plan  (25  Points) 

a.  The  adequacy  of  the  applicant's 
plans  to  develop  and  maintain  a 
working  partnership  for  public  health 
assessment  and  policy  development. 

b.  The  objectives  and  activities  are 
appropriate,  feasible,  and  time 
appropriate  to  the  project. 

c.  The  ability  of  the  applicant's  plans 
to  be  flexible  and  able  to  incorporate 
additional  partners,  activities,  etc.,  as 
emerging  issues  warrant. 

3.  Program  Evaluation  (15  Points) 

a.  The  extent  to  which  the  applicant 
proposes  a  strategy  of  ongoing 
evaluation  and  feedback  for  this  project. 

b.  The  adequacy  of  the  applicant's 
plans  to  evaluate  the  overall 
effectiveness  and  success  of  this  project. 

D.  Commitment  (5  Points) 

1.  Evidence  that  the  organizational 
positioning  of  this  project  is  conducive 
to  accomplishing  the  stated  purposes  of 
this  cooperative  agreement,  including 
formal  written  commitments  from 
appropriate  organizational  entities  that 
would  be  expected  to  support  the 
project 

2.  Evidence  of  the  applicant's  ability 
to  continue  the  project  beyond 
established  performance  period. 

E.  Budget  (Not  Weiglited) 

The  extent  to  which  the  applicant 
describes  the  total  amount  of  funds 
requested  in  each  of  the  object  class 
categories  and  clearly  links  the  budget 
items  to  objectives  and  activities 
proposed  for  the  budget  period. 

F.  Human  Subjects  (Not  Weighted) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 


Services  (DHHS)  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  Protections  appear  adequate  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol, (3)  protections 
appear  inadequate  and  there  are 
concerns  related  to  human  subjects,  or 
(4)  disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305.  The  due  date  for  State  process 
recommendations  is  30  days  after  the 
application  deadline  date  for  new  and 
competing  continuation  applications. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 


agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit.  Should  human  subjects 
review  be  required,  the  proposed  work 
plan  should  incorporate  time  lines  for 
such  development  and  review  activities. 

Women,  Racial,  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  Mail 
Stop  E-18.  Atlanta,  Georgia  30305.  on  or 
before /August  11,  1997. 
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1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Application:  Applications  that 
do  not  meet  the  criteria  in  l.(a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Announcement  741.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  If  you  have 
questions  after  reviewing  the  contents  of 
all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  Mail 
Stop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6591;  electronic 
mail  at  aycl@cdc.gov. 

Technical  assistance  may  be  obtained 
from  Colette  Zyrkowski,  Division  of 
Public  Health  Surveillance  and 
Informatics,  Epidemiology  Program 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  Mail  Stop  C-08,  1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-0080;  fax 
(404)  639-1546;  or  Internet  or  CDC 
WONDER  electronic  mail  at 
cozl@cdc.gov. 

You  may  obtain  this  announcement 
from  one  of  two  Internet  sites  on  the 
actual  publication  date:  CDC's 
homepage  at  http://www.cdc.gov  or  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register  at  http:// 
www.acce8s.gpo.gov). 

Please  refer  to  Program 
Announcement  741  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 


Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  "Introduction"  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800.  Centers  for  Disease 
Control  and  Prevention  Guidelines  for 
Evaluating  Surveillance  Systems  can  be 
found  in  the  Morbidity  and  Mortality 
Weekly  Report  1988;  37  (suppl.  no.  S- 
5). 

Dated:  )une  16. 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  97-16169  Filed  6-19-97;  8:45  am] 

BILLING  CODE  41S»-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Subcommittee  on  Intimate  Partner 
Violence  Prevention  Research  and  the 
Injury  Research  Grant  Review 
Committee  (IRGRC):  IMeetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  conference  call  committee 
meetings. 

Name:  Subcommittee  on  Intimate  Partner 
Violence  Prevention  Research  of  the  IRGRC. 

Times  and  Dates:  6:30  p.m.-9  p.m.,  July 
13, 1997.  8  a.m.-4  p.m.,  )uly  14,  1997. 

Place:  Renaissance  Atlanta  Hotel- 
Concourse,  One  Hartsfield  Centre  Parkway, 
Atlanta,  Georgia  30354. 

Status.- Open:  6:30  p.m.-6:45  p.m.,  July  13, 
1997. 

Closed:  6:45  p.m.-9  p.m.,  July  13, 1997, 
tlirough  4  p.m.,  July  14, 1997. 

Purpose:  The  Subcommittee  advises  IRGRC 
on  the  technical  and  scientific  merit  of  injury 
prevention  research  grant  applications  on 
intimate  p>artner  violence  prevention. 

Matters  to  be  Discussed:  Agenda  items 
include  a  description  of  the  Subcommittee's 
responsibilities  and  review  process,  and 
review  of  grant  applications. 

Name:  Injury  Research  Grant  Review 
Committee. 

Time  and  Date:  2  p.aL-4  p.m.,  July  16, 
1997. 

Place:  National  Center  for  Injury 
Prevention  and  ConUt)!  (NCIPC).  CDC,  Koger 
Center.  Vanderbilt  Building,  1st  Floor, 
Conference  Room  1006,  2939  Flowers  Road, 
South,  AtlanU.  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  2  p.m.-2:15  p.m.,  July  16. 
1997. 

Closed:  2:15  p.m.-4  p.m..  July  16, 1997. 


Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientiHc  merit  and  technical  feasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
Slate  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  to  be  Discussed:  Agenda  items 
include  a  budget  update,  recent  awards, 
report  of  the  Subcommittee  on  Intimate 
Partner  and  Violence  Prevention  Research, 
description  of  the  review  process,  future 
meeting  dates,  and  review  of  grant 
applications. 

Beginning  at  2:15  p.m.,  July  13,  through  4 
p.m.,  July  14,  the  Subcommittee  on  Intimate 
Partner  Violence  Prevention  Research  of  the 
IRGRC  will  meet  and  from  2:15—4  p.m.,  July 
16,  [RGRC  will  meet  to  conduct  a  review  of 
grant  applications.  These  portions  of  the 
meetings  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  W.  Sattin,  M.D.,  Executive  Secretary, 
IRGRC.  NCIPC,  CDC,  4770  Buford  Highway. 
NE.  M/S  K58,  Atlanta.  Georgia  30341-3724. 
telephone  770/488-4580. 

Dated:  June  13. 1997. 
Caroljm  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-16171  Filed  6-19-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  rto.  92N-02S1] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  21, 
1997. 
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ADDRESSES;  Subimt  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L  Pincus.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm.  163-19,  Rockville. 
MD  20857,  301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

Title:  Electronic  Records;  Electronic 
Signatures— 21  CFR  Part  11 


Description:  FDA  regulations  m  part 
11  (21  CFR  part  11)  provide  criteria  for 
acceptance  of  electronic  records, 
electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records  in  place  of  paper  records.  The 
regulations  will  become  effective  on 
August  20.  1997.  Under  these 
regulations,  records  and  reports  may  be 
submitted  to  FDA  electronically, 
provided  the  agency  has  stated  its 
ability  to  accept  the  records 
electronically  in  an  agency-established 
public  docket  and  that  the  other 
requirements  of  part  11  are  met. 

The  recordkeeping  provisions  in  part 
11  (§§  11.10,  11.30.  11.50.  and  11.300) 
require  standard  operating  procedures 
to  assure  appropriate  use  of,  and 
precautions  for,  systems  using 
electronic  records  and  signatures.  The 
reporting  provision  (§  11.100)  requires 


persons  to  certify  in  writing  to  FDA  that 
they  will  regard  electronic  signatures 
used  in  their  systems  as  the  legally 
binding  equivalent  of  traditional 
handwritten  signatures. 

Description  of  Respondents: 
Businesses  and  other  for-profit 
organizations,  State  or  local 
govenmients.  Federal  agencies,  and 
nonprofit  institutions. 

Most  of  the  burden  created  by  the 
information  collection  provisions  of  this 
final  rule  will  be  a  one-time  burden 
associated  with  the  creation  of  standard 
operating  procedures,  validation,  and 
certification.  The  agency  anticipates  that 
the  use  of  electronic  media  will  result 
in  a  substantial  net  reduction  in  the 
paperwork  burden  associated  with 
maintaining  FDA-required  records. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l  .—Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

Frequency  per 
Recordkeeper 

Hours  per 
Recordkeeper 

Total  Hours 

11.10 
11.30 
11.50 
11.300 

50 
50 
50 
50 

40 
40 
40 
40 

2,000 
2.000 
2.000 
2.000 

Total  Recordkeeping  Burden  Hours 

8.000 

Therei 

are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  o1  information. 

!                                     Table  2.— Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Hours  per 
Response 

11.100 

Total  Reporting  Burden  Hours 

1.000 

1 

1.000 
1.000 

Therej  are  no  capital  costs  or  operating  and  maintenance  costs  associated  wrth  this  information  collection. 


ir 


Dated:  June  16. 1997. 

WUIiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-16178  Filed  6-19-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97F-0170) 

Toyo-Morton,  Ltd.;  Filing  of  Food 
Additiv*  Petition;  Correction 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 


notice  that  appeared  in  the  Federal 
Register  of  April  30.  1997  (62  FR 
23467).  The  document  announced  that 
Toyo-Morton.  Ltd..  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyester-epoxy-urethane 
adhesive  for  use  as  a  nonfood  contact 
layer  of  laminated  articles  intended  for 
use  in  contact  with  food.  The  document 
published  with  an  incorrect  docket 
number.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 

La)uana  D.  Caldwell,  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2994. 

hi  FR  Doc.  97-11078,  appearing  on 
page  23467  in  the  Federal  Register  of 
Wednesday.  April  30.  1997.  the 
following  correction  is  made: 


1.  On  page  23467,  in  the  third 
column.  Docket  No.  "97C-0171"  is 
corrected  to  read  "97F-0170". 

Dated:  June  9, 1997. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 

Center  for  Food  Safety  and  Applied  Nutrition.  ^\ 

|FR  Doc.  97-16236  Filed  6-19-97;  8:45  amf\ 
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DEPARTMENT  OF  HEAL 
HUMAN  SERVICES 


AND 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 
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1  hu  uutice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  10  and  11, 1997,  8  a.m.  to 
5  p.m. 

Location:  Gaithersburg  Hilton,  Salons 
A,  B,  and  C  of  the  Ballroom,  620  Perry 
Pkwy.,  Gaithersburg.  MD. 

Contact  Person:  Sara  M.  Thornton, 
Center  for  Devices  and  Radiological 
Health  (HFZ-460),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD,  20850,  301-594-2053,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12396,  or  the  world  wide  web  at  http:/ 
/www.fda.gov.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  July  10,  1997.  there  will 
be  a  presentation  of  the  basic  concepts 
of  FDA's  Product  Development  Protocol 
Pnx:ess  with  specific  focus  on  the 
implementation  of  the  process  within 
the  Division  of  Ophthalmic  IDevices. 
The  committee  will  discuss  issues 
relating  to  a  premarket  approval 
application  (PMA)  for  a  monofocal 
intraocular  lens  and  a  PMA  for  a 
multifocal  intraocular  lens  for  primary 
implantation  for  the  visual  correction  of 
aphakia.  On  July  11,  1997,  the 
committee  will  discuss  issues  relating  to 
a  PMA  for  an  excimer  laser  for  the 
correction  of  myopia  using  laser  in-situ 
keratomileusis  (LASIK). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally,  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  1,  1997.  Oral 
presentations  from  the  public  will  be 


scheduled  between  approximately  8 
a.m.  and  9  a.m.  on  July  10  and  11,  1997. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  1,  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
July  10  and  11,  1997,  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Dated:  June  12.  1997. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  97-16235  Filed  6-19-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Assessment  of  HIV  Counseling  and 
Testing  (C&T)  Services  for  Women  of 
Childbearing  Age  in  Bureau  of  Primary 
Health  Care  (BPHC)  Programs- 
New — The  Health  Resources  and 
Services  Administration  (HRSA), 
Bureau  of  Primary  Health  Care  (BPHC) 
is  planning  to  conduct  a  survey-based 
study  of  its  primary  care  programs  to 
examine  various  implementation  issues 
related  to  the  design  and  delivery  of  HIV 
counseling  and  testing  (HIV  C&T) 
services  to  women  of  childbearing  age. 
The  survey  population  will  be  a 
probability  sample  of  the  BPHC-funded 
grantees,  designed  to  permit  analysis  by 
type  of  BPHC  funding  received. 

The  mail  survey  instrument  will  be 
designed  to  explore  various  HTV  C&T 
implementation  issues  and  relevant 
research  questions,  including:  (a)  Extent 
to  which  HIV  C&T  services  are  available 
(provided  directly  by  programs  or 
through  referrals),  (b)  attributes  of  the 
BPHC  programs  that  offer  HIV  C&T 
services  to  women  of  childbearing  age; 
(c)  characteristics  of  HIV  C&T  services, 
provided  by  BPHC  programs;  (d) 
programmatic  and  population-specific 
barriers  to  delivery  of  HIV  C&T  services; 
(e)  lessons  and  best  practices  for 
replication;  (f)  recommendations  for 
technical  assistance  to  facilitate  timely, 
effective  implementation.  The  resulting 
analysis  and  report  will  present 
program-based  lessons  and 
recommendations  for  assisting  and 
improving  capacity  of  various  BPHC 
programs  to  design  and  implement  HIV 
C&T  services  for  women  of  childbearing 
age,  and  thus  assist  in  promoting 
community-based  HIV  C&T  services  for 
women,  especially  pregnant  women. 
Response  burden  is  as  follows: 


Type  of  respondent 


Grantees  providing  HIV  C&T  Services 

Grantees  not  providing  HIV  C&T  Services 

Total 


Numt)er  of 
respondents 


141 

69 

210 


Responses/ 
respondent 


Hours  per  re- 
sponse 


Total  burden 
hours 


282 

69 

351 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch.  Office  of  Management 


and  Budget.  New  Executive  Office 
Building.  Room  10235.  Washington. 
DC.  20503. 


Dated:  June  12.  1997. 
James  J.  Comgan, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
[FR  Doc.  97-16237  Filed  6-19-97;  8:45  ainj 
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DEPAR-MEN""  OP  - 
HUMAN  SERVICES 


FA. 


Office  of  ID' 


^D*-<;. 


^neral 


ProQfaTi  t:xr.,,,.^H"ss  May  1997 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  May  1997,  the 
HHS  0£Bce  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


PROGRAM-RELATED  CONVIC- 
TIONS: 

AOKINS.  GLEN  BANGOR,  ME 

BERKOVITZ,  PINCHES. 
BROOKLYN,  NY 

BURNS.  RICHARD  D,  LOUIS- 
VILLE. KY  

COBLE.  DANIEL  ALEXAN- 
DER, ROCKINGHAM.  NC  ... 

CUMMINGS.  CORMA  JEAN. 
HOT  SPRINGS,  AR 

DAVIDSON,  TRUMAN  AN- 
DREW, LONG  BEACH.  CA 

FAUNTLEROY.  NATHANIEL. 
COLUMBUS,  OH 

GRIFFIN.  DEBORAH  A.  INDI- 
ANAPOLIS. IN  

HANEY.  COLEEN. 
MISHAWAKA,  IN  

HARVEY,  EDWIN  L.  BIG 
STONE  GAP.  VA 

JACKSON,  RODNEY.  TEA- 
NECK.  NJ  

JAMES.  ROBERT  E.  SPRING- 
FIELD. NJ  

LEBOLD.  MICHELLE  B.  CO- 
LUMBUS. OH  

LEE,  LARRY  FRANCIS, 
FARMVILLE.  VA 


Effective 
date 


06/03/97 
05/22/97 
06/04/97 
06/04/97 
05/25«7 
06A)9«7 
05/22«7 
05/26/97 
05^26«7 
06/09/97 
06/02/97 
06A)8/97 
05/26/97 
06/01/97 


Subject,  city,  state 

Effective 
date 

LENTS,  USA,  LOOGOOTEE, 

IN  

05/26/97 

LILLY,  TRACY  LANCE,  HOT 

SPRINGS,  AR  

05/25/97 

LUCAS.  MELISSA  ANN.  CAM- 

ERON. OK  

05O5«7 

LUCAS.  CHARLENE  G. 

TULSA.  OK 

05/25/97 

MELOCHE,  LISA  U  NEW  AL- 

BANY. IN  

06/01/97 

MORA.  JUAN  RICARDO, 

MIAMI.  FL  

06rt)4/97 

MORRISON.  CAROL  S,  SPO- 

KANE. WA  

05/26/97 

NELSON.  ROBERT,  SAN 

MARCOS.  TX  

05/25/97 

NGUYEN,  DUC  QUI,  ANA- 

HEIM, CA 

05/26/97 

OLIVER,  JAMES  WESLEY, 

POWHATAN,  VA  ; 

06rt)1/97 

ORVIETO.  LAWRENCE, 

IRVINGTON,  NY 

05/22/97 

OTIS.  DOLORES  F.  HEN- 

DERSONVILLE,  NC  

06A)4«7 

REDHEAD.  LUCIA,  BRONX, 

NY 

06/08/97 

RICE.  DAVID  VERNAL, 

COLEMAN.  FL 

06AW97 

SHAH.  KHALIL  AHMED,  JA- 

MAICA, NY  

06/08/97 

SHUPE,  SANDRA  K.  BK3 

STONE  GAP.  VA 

06A)9/97 

STREET,  DONNA. 

HONAKER.  VA  

06A)1/97 

SWISHER.  DEBRA  LEE. 

BLOOMINGTON.  MN  

05/26«7 

WHEELER.  STEPHEN 

WAYNE,  CLINTON,  AR  

05C5/97 

PATIENT  ABUSE/NEGLECT 

CONVICTIONS: 

AMES,  VALERIE  J. 

SEARSMONT,  ME  

06AJ2/97 

BLACK.  JETHRO  JR.  ALTON. 

IL „ 

05/26«7 

BREWER,  AMY  MARIE. 

MIAMI.  OK  

05/25/97 

BUCKHANAN.  ANQEUA. 

KENTWOOD.  LA  

05/25/97 

CANTU.  TRINIDAD  B.  COR- 

PUS CHRISTI.  TX  

05/25«7 

CARTER.  RUTH  MARIE.  DE- 

TROIT. Ml  

05/26/97 

FARRUGGIA.  PAMELA  J.  MT 

MORRIS.  NY  „.. 

05/22/97 

HAMBIDGE.  W1LUAM  R, 

NEW  BERN.  NC  

06/02«7 

JENNINGS.  WANDA  KAY, 

FARMERVILLE.  LA  „ 

05/25/97 

JOHNSON,  UNDA  LOU. 

MESA,  AZ 

06/05/97 

JONES,  SAMONE  RENEE, 

ALEXANDRI/^.  LA  

05/25/97 

LEE,  PATRICK  DYWANE, 

SHREVEPORT,  LA  

05/25«7 

MCCARTHY,  MICHELLE  LE- 

NORE,  HAMTRAMCK.  Ml  ... 

05C6«7 

MILLER.  JUDITH  MARIE. 

BATON  ROUGE.  LA  

05/25/97 

PFLUG.  KELLY  JEAN.  TUC- 

SON, AZ  

05/26/97 

RICKER.  JENNIFER  A.  NIAG- 

ARA FALLS.  NY  _ 

06A»97 

Subject,  city,  stale 

Effective 
date 

ROHDE.  PHYLUS.  NEENAH. 

Wl  

05/26/97 

RUSCH,  KIMBERLY  MARIE. 

TUCSON,  AZ  

05/26/97 

SCHNEIDER.  JOAN 

SCHWITZKY.  VAIL.  AZ 

05/26/97 

SMITH.  MONICA  D.  SPEN- 

CER. OK 

05/25/97 

SPAZIAt^.  TAMMY.  WAR- 

WICK, Rl 

06/02/97 

YOUNG.  IRVIN.  FAIRFIELD. 

AL  

06/04/97 

CONVICTION  FOR  HEALTH 

CARE  FRAUD: 

HAYES,  CYNTHIA 

MCLEMORE,  SHREVE- 

PORT, LA  

05«5«7 

PATEL.  RASHMI.  WALNUT. 

CA 

06/05/97 

PATEL.  MANOJ.  WALNUT. 

CA 

06/05/97 

CONTROLLED  SUBSTANCE 

CONVICTIONS: 

CALLAHAN.  KEITH,  FUNT. 

Ml  

05/26/97 

GUTHRIE,  JOHN  R, 

SPARTANBURG,  SC  

06A)2/97 

LICENSE  REVOCATION/SUS- 

PENSKJN/SURRENDER: 

AMATO,  JOACHIM,  OR- 

CHARD PARK,  NY  

06K»/97 

ANDREWS.  GLEN  WALTER. 

DETROIT.  Ml  

05/26/97 

ATKINSON,  TONYA.  DES 

MOINES.  lA  

OS/26/97 

AUGUSTIN.  GESNER.  JA- 

MAICA. NY  

05/22/97 

BENYO,  MARY  T.  SPRING- 

FIELD. VA 

06«)1/97 

BIRDSONG,  EDWARD  M, 

PATCHOGUE.  NY  

05/22/97 

BOEYINK,  LYNDA  K.  SKXIX 

CENTER.  lA 

05/26/97 

BOLTON.  EDWIN  R  JR.. 

DERBY  UNE.  VT  

06A)2/97 

CANELOS,  JAMES.  RIDGE- 

WOOD,  NY  

06/08/97 

CARUSO,  MICHAEL  CANDIO, 

ANNISTON,  AL 

06A)4/97 

COOK.  ELIZABETH  D, 

ROCHESTER,  NH 

06/03/97 

COTTON,  ANGELA  M.  BER- 

WICK, ME 

06/03/97 

DARDIK,  IRVING  1.  GREAT 

MEADOWS,  UJ  

6A)8/97 

DECOSTA.  DIANE.  CUM- 

BERLAND. Rl  

6A)3/97 

FAMORCA,  FLORENTINO 

PELAYO.  CARNETS 

POiNT,  NJ  

6/06/97 

FEATHLER.  GARY. 

LITCHFIELD.  CT  

6AKV97 

FISCHER,  RONALD  L  BOS- 

TON, MA 

6na/97 

FOFANAH,  ISHMAEU 

WOODBRIDGE.  VA  

5m^f97 

GHIASUDDIN.  MOHAMMAD, 

WAPPINGERS  FALLS,  NY 

5/22/97 

GOLD.  RICHARD,  MONSEY. 

NY 

5/22/97 

GREENE.  PATRICK  J. 

DECORAH,  lA  

6/03«7 
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Subject,  city,  state 


Effective 
date 


GRIMSLEY,  MARK  S.  HIXON, 

TN  

6/04/97 

HALIL,  SAIHB  SINUHE,  MA- 

YAGUEZ.  PR 

5/22/97 

HARRIS.  FRANK  W,  HK3H- 

I^ND  PARK,  Ml  

5/26/97 

HOLLOMAN,  SHARON  D, 

NEWPORT  NEWS,  VA  

6A)1/97 

HUTTON.  TERRANCE  E, 

WASHINGTON,  Ml  

6/09/97 

JASINOWSKI.  CECILE.  S  AT- 

TLEBORO.  MA  

6A)3«7 

JOHNSON.  SALLY  PRICE, 

PEMBROKE,  VA  

6«)1/97 

KEEFE,  JOHN  A.  BANGOR. 

ME  

6/02/97 

KORZENIEWSKI,  SUSAN  L. 

LYMAN.  ME  

6/02/97 

LAMAR.  JUANITA  J  A. 

WORCESTER,  MA 

6m/97 

LARO.  CATHY  A,  CONCORD, 

NH 

6/03/97 

LAVENDER,  DIANE  L, 

ESTHERVILLE.  lA 

5/26/97 

MATTSON,  LINDA,  PORTS- 

MOUTH. NH  

6/02/97 

O'BRIEN-CALL.  SUSAN, 

WOODFORD.  VA  

6/09/97 

PICCONE.  VINCENT  A, 

STATEN  ISLAND.  NY  

5C2/97 

POLLIO,  THOMAS.  HAMOEN, 

CT  

6/03/97 

RICHARDS.  AUBREY,  BOLI- 

VAR. TN  

6/04/97 

ROBINSON.  ODESSA  ANN, 

KING  GEORGE.  VA  

6rt)1/97 

ROCK,  ELTON, 

WILLIAMSVILLE,  NY 

06A)8/97 

SANDERS,  RONALD  F. 

CENTERVILLE,  VA  

06A)1/97 

SHERRARD.  DAVID  L. 

BOONE,  lA  

06/09/97 

STEPHENS,  BILLY  JOE. 

ABINGDON,  VA 

06rt)1/97 

TASI,  STEPHANIE,  STOWE. 

VT  

06/02/97 

UMMER.  ARUMPANAYIL, 

LOCKPORT.  NY 

06/08/97 

VALLIERES.  MARY  E, 

RUCKERSVILLE.  VA  

06/09/97 

VELUSH,  LORRAINE. 

SOUTHBURY,  CT  

06mm7 

WANGELIN.  ROBERT  L. 

GREENSBORO,  NC 

06/04/97 

WYLIE,  DEBRA.  MADRID.  lA 

05/26«7 

FEDERAL/STATE  EXCLUSIOfJ/ 

SUSPENSION: 

CARR.  GEORGE  A. 

TARRYTOWN,  NY  

05/22/97 

CONFIDENTIAL  HEALTH.  JA- 

MAICA, NY  

05/22/97 

DEDE,  SAMUEL  0.  JAMAICA. 

NY 

05/22/97 

FABRIKANT.  JAY.  NEW 

YORK.  NY  

06/08/97 

FRIEDMAN,  ANDREW  J. 

STONEHAM,  MA 

06/03/97 

HASSAN.  FAISAL.  NEW 

YORK,  NY  

06A)8/97 

NEW  YORK  HEALTH  PLAN. 

INC.,  NEW  YORK.  NY  

06A)8/g7 

SIMPSON,  OSCAR  G. 

HUNTSVILLE.  AL  

06A)4/97 

Subject,  city,  state 

Effective 
date 

SMITH,  LINDA,  WOODBURY, 

NY 

06/08/97 

DEFAULT  ON  HEAL  LOAN: 

BARDSLEY,  MARIJANE.  FAIR 

OAKS,  CA 

06/05/97 

BEAN.  RHONDA  L,  ALEXAN- 

DRIA, VA  

06/01/97 

BERTIN,  MICHAEL  W,  BIR- 

MINGHAM. Ml  

06/09/97 

BETTIS,  GAIL  M.  ROSEDALE, 

NY 

05/22/97 

BOTEFUHR,  CARL  R,  BAIN- 

BRIDGE  ISLAND.  WA 

06/05/97 

BOUROUKAS.  NICK  K,  CHI- 

CAGO, IL  

06/09/97 

CHOE.  KEVIN  K  (KYONGN- 

NAM).  LAKEWOOD,  CA  

06A)5/97 

CHUNG.  JOHN  J, 

ROSEMEAD,  CA  

06A)5/97 

CORMIER.  PAMELA  J,  BAN- 

GOR, ME  

06A)3/97 

DEMPSTER-PIERCE,  ALEX- 

ANDRA ALDIE,  VA 

06/01/97 

DOTTI.  JOHN  T,  YORK- 

TOWN.  VA  

06rt)1/97 

DUNLOP,  DANIEL  W,  NEW 
HARTFORD,  CT  

ELLIS.  CARL  EDISON  JR. 
ESCONDIDO.  CA 

FARIS.  DANA  A.  INDEPEND- 
ENCE. MO 

FAUCHER,  DENNIS  L.  BRAD- 
FORD, PA 

FERMIN,  REYDANTE  G,  W 
BLOOMFIELD  TWNSHP.  Ml 

FRANKLIN,  PETER  E,  MON- 
TEREY, CA 

FREELAND,  GEORGE  D, 
SPARTA,  Ml  

GARCIA.  GILBERT©  G, 
LONG  BEACH.  CA 

GARZA.  JOHN  J,  THOUSAND 
OAKS.  CA 

GLADDEN.  MARC  B, 

IRONWOOD,  Ml  

JACOBY,  AVI.  FOREST 
HILLS,  NY 

JAKAVICK.  WILLIAM  L. 

BROOKHAVEN,  PA  

JONES.  JAMES  M.  CHES- 
TERFIELD, VA  

MASSOUD.  YEHIA  A,  NEW 
YORK.  NY  

MCLAUGHLIN.  PAUL  J.  AN- 
DOVER.  MA  

MIKOLS.  ANN  MARIE. 
SWAMPSCOTT,  MA  

MOINI,  KIAN,  FOUNTAIN 
VALLEY,  CA  

OBERSTEIN.  LAWRENCE  B. 
SANTA  ROSA.  CA  

PARDO.  FERNANDO  A.  ON- 
TARIO, CA 

PIKUR,  MARK  M,  PITTS- 
BURGH. PA 

PINSON,  LETITIA  A.  SAN 
PEDRO,  CA  

PONDER.  ALVIN  F  III. 
BROOKLYN,  NY 

PREVOST,  GEORGE  E. 
NASHUA,  NH  

RaSADO.  HECTOR  L. 
PONCE.  PR 


Subject,  city,  state 

Effective 
date 

RUCKER,  ELLESTON  CRAIG. 

LAS  VEGAS,  NV  

06/05/97 

TODD-FERGUSON.  LINDA 

KAY.  AUSTIN,  TX  

05/25«7 

VERDELL,  CLARENCE  R, 

VOORHEES.  NJ 

06/08/97 

WATSON,  SUSAN  L, 

CHELMSFORD,  MA  

06«)3/97 

YURICK,  RICHARD.  NEW 

YORK,  NY  

05/22/97 

Dated:  June  10, 1997. 

William  M.  Libercci, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Enforcement  and 
Compliance. 

(PR  Doc.  97-16138  Filed  &-19-97:  8:45  am) 
BILUNQ  COOE  41S0-04-P 
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06A)5/97 

06/05/97 

06A)9/97 

06/01/97 

06/09/97 

06/05/97 

06/09/97 

06/05/97 

06/05/97 

06rt)9/97 

06/03/97 

06/01/97 

06rt)1/97 

05/22«7 

05/22/97 

06^)3/97 

04/18/97 

05/26/97 

06/05/97 

06/01/97 

06A)5«7 

06/02/97 

06/03/97 

05/22/97 


National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  an  advisory 
committee  meeting  of  the  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec.  552b(6).  Title 
5,  U.S.C.  The  closed  session  will  be 
devoted  to  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects.  This  will  include  consideration 
of  personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators  and  similar 
matters,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Committee  Name:  Board  of  Scientific 
Counselors.  National  Cancer  Institute 
Subcommittee  B — Basic  Sciences. 

Dote.  July  8.  1997. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  BIdg.  31,  C  Wing.  6th  floor. 
Conference  Room  6.  Bethesda.  MD  20892. 

Closed:  July  8.  1997-8:30  a.m.  to  5:00  p.m. 

Agenda:  To  discuss  administrative 
confidential  matters  and  site  visit  reports 
pertaining  to  latwratories  in  the  Division  of 
Basic  Sciences. 

Contact  Person:  Florence  E.  Farber,  Ph.D.. 
Executive  Secretary.  Executive  Plaza  North, 
Rra.  643G.  6130  Executive  Blvd.,  MSC  7410, 
Bethesda.  MD  20892-7410.  Telephone:  301- 
496-2379. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imp>osed  by 
the  intramural  research  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
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Prevention  Research,  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93,398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 
Dated:  June  16, 1997. 
LaVemfl  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-16197  Filed  6-19-97;  8:45  ami 
BILUNQ  CODE  4140-01-M 


jct-'iRIMEN*  O   'icA_    "  AND 
HUMAf*.  SERViCfiS 

Nat  oui     St  r^'.  s  ot  Health 

M,!'  c' jri  Cancer  Institute;  Notice  of 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  teleconference  of  the 
National  Cancer  Advisory  Board, 
Subcommittee  on  Activities  and  Agenda 
(Working  Group),  July  7,  1997  at  the 
National  Cancer  Institute,  Executive 
Plaza  North,  Suite  640,  6130  Executive 
Blvd..  Bethesda,  MD  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  1:00  p.m.  to  4:00  p.m. 
Attendance  by  the  public  is  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below. 
Ehscussions  will  address  general 
meeting  formats,  future  agenda  items 
and  activities  of  the  National  Cancer 
Advisory  Board. 

Linda  Quick-Cameron,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630,  6130  Executive  Blvd.,  MSC  7410, 
Bethesda,  MD  20892-7410  (301/496- 
5708)  will  provide  a  simunary  of  the 
meeting  and  the  roster  of  Subcommittee 
members  upon  request. 

Contact  Person:  Marvin  Kalt,  Ph.D., 
Subcommittee  on  Activities  and  Agenda 
(Working  Group),  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
600,  6130  Executive  Blvd.,  MSC  7410, 
Bethesda,  MD  20892-7410  will  furnish 
substantive  program  information. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  June  16, 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-16198  Filed  6-19-97;  8:45  am] 

BILUNO  CODE  4140-01-M 


DE    A  -    M  t  N  T  OF  HEALTH  AND 

HLMAN  S'  -v/ICES 

National  Institutes  of  Health 


Ue 


:er  Institute;  Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  C — Basic 
and  Preclinical  Sciences. 

Date:  August  4-6, 1997. 

77nie;  August  4 — 7K)0  p.m.  to  11:00  p.m.; 
August  5  and  6 — 8:00  a.m.  to  6:00  p.m. 

Place:  The  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Virginia  P.  Wray,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive  Blvd. 
Room  635,  Bethesda,  Md  20892,  Telephone: 
301-496-9236. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Application  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
[Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  ConUtjl) 

Dated:  June  16, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-16200  Filed  &-19-97;  8:45  am) 

BtLUNG  CODE  4140-01-M 


DEPA  «  ^  M  E  NT  OF  HEALTH  AND 
HUMAN  SL.-^  VICES 

National  Institutes  of  Health 

Nations'  C-Ancer  Institute;  Notice  of 

Closec  Me^nngs 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Cancer" 
Institute  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  E — 
Prevention  and  Control  Subcommittee. 


Date:  July  28-29,  1997. 

Time:  9  a.m. 

Place:  The  Georgetovra  Inn,  1310 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Sally  A.  Mulhem,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH,  6130  Executive  Blvd. 
Room  635G,  Bethesda,  MD  20892, 
Telephone:  301-496-7413. 

Committee  Name:  Subcommittee  H — 
Clinical  Group  Subcommittee. 

Date;  July  29-30, 1997. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro,  Bethesda.  MD  20814. 

Contact  Person:  John  L.  Meyer.  PhJ3., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive  Blvd. 
Room  61 IC,  Bethesda,  MD  20892,  Telephone: 
301-496-7403. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sets.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  June  16.  1997. 
UVeme  T.  Stringfield, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  97-16201  Filed  6-19-97;  8:45  am) 

BIUJNG  Cod*  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nittional  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Prevention  and  Cessation  of 
Tobacco  Use  by  Children  and  Youth  in  the 
U.S. 

Date:  July  22-24,  1997. 

Time:  July  22—7:00  p.m.  to  11:30  p.m., 
July  23—7:30  a.m.  to  8:00  p.m.,  July  24—7:30 
a.m.  to  12:00  p.m. 

Place:  DoubleTree  Hotel— Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Gerry  Lovinger,  Ph.D.. 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  630C,  6130  Executive  Boulevard,  MSC 


7410.  Bethesda.  MD  20892-7410,  Telephone; 
301/496-7987. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  June  16,  1997. 
LaVerne  Y.  StringBeld, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  97-16202  Filed  6-19-97;  8:45  am) 

BtLUNQ  CODE  4140-01-M 


-  =    -    M  E^fr  OF  HEALTH  AND 
HUMAN  sr  q VICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 

Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  Initial  Review 
Group: 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  Clinical  and 
Treatment  Subcommittee. 

Dates  of  Meeting:  June  19-20. 1997. 

Time:  June  19,  8:30  a.m.  to  recess;  June  20, 
8:30  a.m.  to  adjournment. 

Place  of  Meeting:  River  Inn,  924 — 25th 
Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  Elsie  D.  Taylor,  6000 
Executive  Blvd,  Suite  409.  Bethesda,  MD 
20892-7003,  301-443-9787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
National  Institutes  of  Health) 

Dated:  June  16,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-16199  Filed  6-19-97;  8:45  am] 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
Contract  (97-59). 

Dates:  June  27,  1997. 

ri7ne.  10:00  a.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  above  meeting  due 
to  the  urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  June  16, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  97-16203  Filed  6-19-97;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II)  in  June  and 
July. 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  first  meetings  will  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  Mrith  the  proposals  and 
confidential  and  financial  information 
about  an  individual's  proposal.  These 
discussions  may  also  reveal  information 
about  procurement  activities  exempt 
from  disclosure  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  and  confidential. 
Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)  (3),  (4).  and  (6)  and  5  U.S.C. 
App.  2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates;  June  23, 1997. 

Place:  Renaissance  Hotel,  999  9th 
Street.  NW,  Meeting  Room  15, 
Washington,  DC  20037. 

Closed:  Jime  23,  1997,  9:00  a.m.-2:00 
p.m. 

Contact:  Stan  Kusnetz,  M.S.Ed.,  Room 
17-89,  Parklawn  Building,  Telephone: 
301-443-3042  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  June  30.  1997. 

Place:  Residence  Inn — Bethesda,  7335 
Wisconsin  Avenue,  Calvert  Room, 
Bethesda,  MD  20814. 

Closed:  June  30,  1997,  9:00  a.m.-12:00 
p.m. 

Contact:  Joan  C.  Harrison,  Room  17- 
89,  Parklawn  Building,  Telephone:  301- 
594-2811  and  FAX:  301-443-3437. 

The  following  meetings  will  include 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
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associated  with  the  applications. 
Accordingly,  these  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2,  section 
10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  H). 

Meeting  Dates;  July  1, 1997, 1:00 
p.m.— 4  p.m. 

Place:  Parklawn  Building,  Room  16C- 
26 — Telephone  Conference,  5600 
Fishers  Lane,  Rockville,  Maryland 
20852. 

C7osed.- June  30, 1997,  1:00  p.m.-4:00 
p.m. 

Panel:  FEMA — Crisis  Counseling — 
North  Dakota. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  July  1,1997, 1:00  p.m.- 
4:00  p.m. 

Place:  Parklawn  Building,  Room  16C- 
26 — Telephone  Conference,  5600 
Fishers  Lane,  Rockville,  Maryland 
20852.|  I 

C/osetf:  July  1,  1997,  1:00  p.m.-4:00 
p.m. 

Panel:  FEMA — Crisis  Counseling — 
Minnesota. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  U). 

Meeting  Dates:  July  2, 1997,  2:00 
p.m.-5:00  p.m. 

Place:  Parklawn  Building,  Room  16C- 
26 — Telephone  Conference,  5600 
Fishers  Lane,  Rockville,  Maryland 
20852. 

Closed:  ]uly  2. 1997,  2:00  p.m.-5:00 
p.m. 

Panel:  FEMA — Crisis  Counseling — 
South  Dakota. 

Contact:  Susan  Flanigan,  Review 
Administrator,  Room  16C-26  Parklawn 
Building,  Telephone:  301-443-4735  and 
FAX:  301^43-4864. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meetings  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  lune  16. 1997. 
)eri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  97-16179  Filed  6-19-97;  8:45  am) 

BILUNO  OOOE  4182-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4235-N-08] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AQENY:  Office  of  the  Assistant  Secretary 
for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  nodce  identifies 
unutilized,  undertilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
Nation  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.) 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
irom  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  vmtten 
expression  of  interest  to  HHS,  addressed 
to  Brain  Rooney,  Division  of  Property 
Management,  Program  Support  Center,  ■ 
HHS,  room  5B-42.  5600  Fishers  Lane, 
Rockville,  Md  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
expressions  of  interest  as  soon  as 
possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  propertied  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  free  information  line  at  1-600- 
927-7588  for  detailed  instructions  or 
write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Energy.  Ms.  Marsha 
Penhaker.  Department  of  Energy, 
Facilities  Planning  and  Acquisition 
Branch,  FM-20,  Room  6H-058, 
Washington,  DC  20585;  (202)  586-0426; 
GSA  Mr.  Brain  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
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for  the  Navy,  Director,  Real  Estate  Policy 
Division,  Naval  Facilities  Engineering 
Command,  Code  241A.  200  Stovall 
Street,  Alexandria,  VA  22331-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 

Dated:  June  12,  1997. 

Fred  Kamas,  |r., 

Acting  Deputy  Assistant  Secretary  for 
Economic  Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  06/20/97 

Suitable/Available  Properties 

Buildings  (by  State) 

Virginia 

Bldg.  2058A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number.  779720054 

Status:  Excess 

Comment:  280  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2076 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720055 
Status:  Excess 
Comment:  3000  sq.  ft.,  bir  condition,  most 

recent  use — offices,  off-site  use  only. 
Bldg.  2078 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720056 
Status:  Excess 
Comment:  168  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2079 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720057 
Status:  Elxcess 
Comment:  576  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2082 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720058 
Status:  Excess 
Comment:  187  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  3319 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720059 
Status:  Excess 
Comment:  9000  sq.  ft.,  fair  condition,  most 

recent  use — maintenance,  off-site  use  only. 
Bldg.  3373 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720060 
Status:  Excess 
Comment:  1800  sq.  ft.,  fair  condition,  moat 

recent  use — office,  off-site  use  onl/ 


Bldg.  3627 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720061 

Status:  Excess 

Comment:  1200  sq.  ft.,  fair  condition,  most 

recent  use — laundry/dry  cleaners,  off-site 

use  only. 
Bldg.  3684 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720062 
Status:  Excess 
Comment:  2200  sq.  ft.,  poor  condition,  most 

recent  use — recreation  pavillion,  off-site 

use  only. 
Bldg.  3692 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720063 
Status:  Excess 
Conmient:  3000  sq.  ft.,  fair  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  NAB748 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720064 
Status:  Excess 
Comment:  1700  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  3151 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720065 
Status:  Excess 
Comment:  2600  sq.  ft.,  fair  condition,  most 

recent  use — office,  off-site  use  only. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  727 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779720050 

Status:  Unutilized 

Reason:  Secured  Area 

Connecticut 

BIdgs.  DG-8,  [X^-9 

Naval  Submarine  Base  New  London 

Groton  Co:  New  London  CT  06349- 

Landholding  Agency:  Navy 

Property  Number:  779720046 

Status:  Excess 

Reason:  Extensive  deterioration. 

New  York 

Fort  Niagara  Light 

Town  of  Porter  Co:  Niagara  NY  14174— 

Landholding  Agency:  GSA 

Property  Number:  549720007 

Status:  Surplus 

Reason:  Other 

Comment:  landlocked 

GSA  Number:  l-U-NY-0842. 

North  Carolina 

Bldg.  9065 


Marine  Corps  Air  Station,  Cherry  Point 
Point  of  Marsh  Bombing  Range 
Havelock  Co:  Carteret  NC  28511- 
Landholding  Agency:  Navy 
Property  Number:  779720047 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  4329 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779720048 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  4424 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779720049 
Status:  Excess 
Reason:  Secured  Area. 

Teimessee 

Bldgs.  9714-3.  9714-4,  9983-AY 

Y-12  Pistol  Range 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419720004 

Status:  Unutilized 

Reason:  Secured  Area. 

Virginia 

Bldg.  423 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709-5000 

Landholding  Agency:  Navy 

Property  Number:  779720051 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
Bldg.  540 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  779720052 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
Bldg.  546 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  779720053 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
Bldg.  1231 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720066 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  1512 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779720067 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1513 
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Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720068 

Status:  Excess 

Reason:  Ebctensive  deterioration 

Bldg.  1603 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720069 

Status:  Bxcess 

Reason:  Extensive  deterioration. 

Bldg.  2008 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720070 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2018A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720071 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2025 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720072 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2028 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720073 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2061 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720074 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2074 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720075 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2090 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720076 

Status:  Elxcess 

Reason:  Extensive  deterioration. 

Bldg.  3 128 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720077 

Status:  Excess 

Reason:  Elxtensive  deterioration. 

Bldg.  352G 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720078 


Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  CB201A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720079 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  CB202 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720080 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  CB203 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720081 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  CB207 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720082 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  Q137 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720083 

Status:  Excess 

Reason:  Extensive  deterioration. 

(FR  Doc.  97-15911  Filed  6-19-97;  8:45  am) 

BILUNG  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Extension  Approval  under 
the  Paperwork  Reduction  Act 

SUMMARY:  The  proposal  for  the 
collection  of  information  listed  below 
has  been  submitted  to  OMB  for 
extension  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act.  Copies 
of  the  proposed  information  collection 
requirement  and  related  forms  emd 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  August  19,  1997. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs;  Office  of 
Management  and  Budget;  Attention: 
Interior  Desk  Officer;  Washington,  DC 
20503;  and  a  copy  of  the  comments 
should  be  sent  to  the  Information 


Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  MS  224-ARLSQ; 
1849  C  Street,  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearemce  Officer,  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on  (1)  whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Grant  Agreement  and  Grant 
Agreement  Amendment. 

OMB  Approval  Number:  1018-0049. 

Service  Form  Numberfs):  3-1552 
(Grant  Agreement);  3-1591  (Grant 
Amendment). 

Description  and  use:  The  Federal 
Grants  and  Cooperative  Agreement  Act 
of  1997  requires  Federal  agencies  to  use 
some  type  of  grant  agreements  as  the 
legal  instrument  to  transfer  money, 
property,  or  services  to  State  and/or 
local  governments.  The  Fish  and 
Wildlife  Service  uses  the  form  to  make 
awards  for  approved  grant  projects, 
including  determining  if  the  estimated 
cost  is  reasonable,  the  cost  sharing  is 
consistent  with  the  applicable  program 
statutes,  and  whether  sufficient  federal 
funds  are  available  for  obligation.  The 
state  uses  the  information  to  request 
funds  and  identify  proposed  cost 
sharing.  Federal  costs  distribution 
provides  the  State  an  opportunity  to 
consolidate  work  under  a  single  project 
for  funding  by  more  than  one  grant 
program  and  distribute  the  Federal 
share  obligation  among  applicable  grant 
programs. 

An  amendment  to  the  grant  agreement 
is  initiated  by  the  grantee  to  request  a 
change  to  a  previously  approved  grant 
agreement.  Each  item  on  the 
amendment  form  relates  to  a 
comparable  item  on  the  agreement.  This 
information  is  used  by  the  Service  to 
revise  a  previous  funding  obligation  or 
to  document  the  approval  of  revision(s) 
reouested. 

Frequency  of  Collection:  Aimually, 
On  occasion. 

Description  of  Respondents:  State 
governments. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  1,500  (1,000  grant 
agreements);  500  (grant  agreement 
amendments). 
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Total  Annual  Burden  Hours:  1,500. 

Dated:  March  27, 1997, 
Randal  Bowman, 

Assistant  Director — External  Affairs. 
(FR  Doc.  97-16159  Filed  6-19-97;  8:45  am) 
MLLMG  CODE  4310-66-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV -040-1 22(M)0) 

lemp<.,'ary  Closure  of  Certain  Roads 
and  Public  Lands:  Nevada.  Ely  and  Las 
V'^qa<:  districts 

AGENCY;  Bureau  of  Land  Management. 
ACTION:  Temporary  closure  of  certain 
roads  and  public  lands  in  Clark  and 
Lincoln  County,  Nevada,  during  the 
operation  of  the  1997  Silver  State  300 
Off-Highway  Vehicle  Race. 

SUIdMARY:  The  Assistant  District 
Manager,  Nonrenewable  Resources  of 
the  Ely  District  Office  announces  the 
temporary  closure  of  selected  roads  and 
public  lands  under  the  administration  of 
the  Ely  Field  Office  and  the  Las  Vegas 
Field  Office.  Approximately  50  miles  of 
a  300  mile  vehicle  race  route  are 
affected  by  this  temporary  closure.  This 
action  is  being  taken  to  comply  with 
provisions  of  the  U.S.  Fish  &  Wildlife 
Service's  Biological  Opinion  for  this 
race  event  (File  No.  1-5-97-F-169),  to 
prevent  unnecessary  environmental 
degradation  of  desert  tortoise  habitat 
during  the  official  permitted  running  of 
the  1997  Silver  State  300  Race,  and  to 
provide  for  public  safety. 
EFFECTIVE  DATE  AND  TIMES:  June  21.  1997 
from  4:30  am  through  1:00  pm  Pacific 
Standard  Time.  As  soon  as  all  race 
vehicles  have  completed  travel  along 
segments  of  the  designated  route,  the 
area  will  be  progressively  opened 
proceeding  in  a  south  to  north  direction. 
The  area  may  be  opened  earlier  than 
1:00  pm  if  all  race  vehicles  have  passed 
beyond  the  northern  boundary  of  the 
closure  area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Bunker,  Outdoor  Recreation 
Plaimer.  Ely  District,  Bureau  of  Land 
Management,  HC  33  Box  33500,  Ely, 
Nevada  89301-9408.  Telephone  (702) 
289-1800. 

SUPPLEMENTARY  INFORMATION:  Maps  of 
the  designated  route  for  this  race  event 
affected  by  this  closure  ^re  available  for 
inspection  at  the  Bureau  of  Land 
Management  Offices  in  Caliente,  Ely 
and  Las  Vegas  in  Nevada. 

Closure  Areas:  The  closure  affects  a 
designated  route  and  adjoining  lands, 
bounded  by  Interstate  Highway  15  on 


the  south  and  a  point  west  of  Lyman 
Crossing  in  Meadow  Valley  Wash  on  the 
north.  The  designated  route  is  marked 
with  colorful  flagging,  directional 
arrows  and  other  markers  that  identify 
the  race  route  on  the  ground.  The  area 
consists  of  established  roads  and 
adjoining  lands  within  the  area 
described  below — 

T.  9  S..  R.  67  E.. 

Sec.  16. 17. 18. 19.  20.  28.  29,  33,  34,  and 
35 
T.  9S..R.  68E.. 

Sec.  31.33,  and  34 
T.  10  S.,  R.  67  E.. 

Sec.  1,  2.  and  3 
T.  10  S..  R.  68  E.. 

Sec.  2.  3.  4.  5,  6, 11, 12, 13.  and  14 
T.  10S..R.  69E., 

Sec.  4.  5,  6,  8,  9. 10,  14.  15.  23.  26,  and 
34 
T.  11  S.,R.  69E.. 

Sec.  3,  4.  9.  16. 17, 19,  20,  28,  and  33 
T.  12  S..  R.  69  E.. 

Sec.  3.  4.  10.  11. 15.  21,  22.  29,  31,  and  32 
T.  13  S..  R.  69  E., 

Sec.  5.  8.  16,  17.  20.  28.  and  29. 

The  entire  width  and  length  of  the 
designated  route  and  all  lands  within 
300  feet  of  the  edge  of  the  course  located 
within  the  legal  description  above,  are 
closed  to  all  vehicles  except  for  Law 
Enforcement.  Emergency  Vehicles,  Race 
Management  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  closed  to  vehicle  use  at  a 
point  300  feet  from  their  intersection 
with  the  course.  Spectators  are 
prohibited  from  entering  the  closure 
area.  No  vehicle  stopping  or  parking  is 
allowed  within  the  closure  area. 

The  following  restrictions  will  be  in 
effect  for  the  duration  of  the  closure. 
Unless  otherwise  authorized  no  person 
shall: 

1 .  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  creating  a 
safety  hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owners  expense; 

2.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence,  or  traffic  control  barrier 
or  other  device; 

3.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  of  fail  to 
follow  their  orders  or  direction. 

The  above  restrictions  do  not  apply  to 
public  highways  and  roads,  emergency 
vehicles,  and  vehicles  owned  by  the 
United  States,  the  State  of  Nevada, 
Lincoln  County  or  Clark  County. 
Vehicles  under  permit  for  operation  by 
event  participants  or  by  race 
management  personnel  must  adhere  to 
the  race  permit  stipulations.  Vehicles 


that  are  not  operated  by  spectators  that 
need  to  cross  through  the  closure  area 
may  be  specifically  authorized  to 
proceed  if  travel  is  confined  to  an  access 
road  that  leads  to  a  checkpoint  where 
crossing  of  the  race  route  can  be  safely 
accomplished  as  directed  by  race 
management  persoimel. 

Autnority  for  closure  of  public  lands 
is  found  in  43  CFR  part  8360,  subpart 
8364.1  and  43  CFR  part  8372.  Persons 
who  violate  this  closure  order  may  be 
subject  to  imprisormient  for  not  more 
than  12  months,  or  a  Bne  in  accordance 
with  the  applicable  provisions  of  18 
use  3571,  or  both. 

Dated:  lune  13, 1997. 

Gene  L.  Drais, 

Assistant  District  Manager,  Nonrenewable 
Resources. 

[FR  Doc.  97-16144  Filed  6-19-97;  8:45  am) 

BIUJNQ  COO€  431fr-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  iviaf.agement 

(OR-094-07-6332-02:  GP7-0205] 

Temporary  Closure  of  Public  Lands; 
Lane  County,  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Temporary  Closure  of  Public 

Lands  in  Lane  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Lane  County, 
Oregon  are  temporarily  closed  to  all 
public  use,  including  recreation, 
camping,  shooting,  hiking  and 
sightseeing,  bom  June  11, 1997  through 
September  30.  1997.  The  closure  is 
made  under  the  authority  of  43  CFR 
8364.1. 

The  public  lands  affected  by  this 
temporary  closure  are  specifically 
identified  as  follows: 

Willamette  Meridian,  Oregon 

T.  15S..R.  7W. 
Sec.  26:  Three  sites  within  the  S'/«zNEV4, 
NE>/tSWV4  and  NW'aSE'/.,  as  shown  on 
a  map  available  from  the  address  shown 
below. 

Containing  approximately  19  acres. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include 
roads  within  the  closure  area;  the 
contractor  authorized  to  construct  the 
Hult  Reservoir  Fish  Ladder  and  their 
subcontractors.  Access  by  additional 
parties  may  be  allowed,  but  must  be 
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approved  in  advance  in  writing  by  the 
Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed 
to  public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

The  purpose  of  this  temporary  closure 
is  to  provide  for  public  safety,  facilitate 
construction  of  the  fish  ladder  and  the 
protection  of  property  and  equipment 
during  the  mobilization,  construction 
and  de-mobilization  phases  of  the  Hult 
Reservoir  Fish  Ladder  project. 
DATES:  This  closure  is  effective  from 
June  11, 1997  through  September  30, 
1997. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  are  available  from  the 
Eugene  District  Office,  P.  O.  Box  10226 
(2890  Chad  Drive),  Eugene,  Oregon 
97440. 

FOR  njfr-HFn  INFORMATION  CONTACT: 
Sau       i     ':         '.      ,41)683-6600. 

Dated:  June  5, 1997. 
Gary  Ho|qM, 

Acting  Coast  Range  Area,  Manager. 

[PR  Doc.  97-16137  Filed  &-19-57;  8:45  am] 

BllXma  CODE  4310-3»-P 


DEPAfTTWENT  OP  THE  f^TERfOW 

SUMMARY;  1  tiis  closure  applies  to  the 
Muddy  Mountains  Education  Area  and 
two  roads  accessing  it.  This  notice  shall 
amend  the  original  seasonal  closure 
orders  for  the  Muddy  Mountain  Road. 
The  Texaco  Road  has  been  closed  to  all 
motorized  vehicle  use  indefinitely  due 
to  severe  erosion.  It  is  still  available  for 
foot,  horse  and  mountain  bike  use  as 
signed.  The  Muddy  Mountain  main 
seasonal  access  road,  to  the  junction  of 
the  Texaco  Road,  has  been  closed  to  all 
use  until  road  reconstruction  of  spring 
runoff  damage  is  completed.  All  public 
(BLM)  roads  and/or  (BLM)  trails  are 
closed  which  are  immediately  adjacent 
to  the  Muddy  Mountain  Road  where  it 
joins  with  Circle  Drive  (Natrona  County 
Road  SOS),  Sections  1,  2,  3,  4, 9,  and  10, 
T.  31.  N..  R.  79.  W.  of  the  Sixth 
Principal  Meridian  in  Natrona  County, 
Wyoming.  Also,  facilities  are  not 
available  for  use  in  Rim  and  Lodgepole 
campgrounds  and  no  camping  or  fires 


are  allowed  in  the  Environmental 
Education  Area  or  the  two 
campgrounds.  These  closures  are 
necessary  to  not  only  protect  the  natviral 
resoiuces  in  the  area,  but  also  for  the 
health  and  safety  of  the  public  who  may 
attempt  to  use  the  area  until  road 
reconstruction  can  be  completed. 

EFFECTIVE  DATES:  Closures  are  effective 
upon  publication  of  this  notice  and  will 
remain  in  effect  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Karbs,  Platte  River  Area  Manager, 
Phone  number  (307)  261-7500. 

SUPPUEMENTARY  INFORMATION:  In 
accordance  with  title  43  Code  of  Federal 
Regulations  8341.2,  notice  is  hereby 
given  that  the  public  lands  described 
below,  administered  by  the  Bureau  of 
Land  Management  (BL^)  have  been 
closed  to  all  motorized  vehicle  use,  as 
amended  herein;  except  for  BLM 
operation  and  maintenance  vehicles, 
law  enforcement  and  fire  vehicles  and 
other  vehicles  specifically  authorized  by 
an  authorized  officer  of  the  Biueau  of 
Land  Management  This  closure  affects 
the  Muddy  Mountain  and  Texaco 
Roads,  the  facilities  within  the  Muddy 
Mountain  Environmental  Education 
Area  and  the  Lodgepole  and  Rim 
Campgroimds,  and  all  adjoining 
recreational  trails  in  T.  31  N.,  R.  79  W., 
Sec.  1,  2,  3,  4,  9,  10,  11, 12,  14;  and  T. 
31  N.,  R.  78  W.,  Sec.  6,  7,  and  18. 

Dated:  )une  10, 1997. 
DmakI  Hinrichaen, 
Casper  District  Manager. 
[FR  Doc.  97-16157  Filed  6-19-97;  8:45  am) 
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AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice  of  exchange  proposal. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
considering  a  proposal  to  exchange  land 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1716),  as  amended.  The 
exchange  has  been  prop>osed  by 
ASARCO  Incorporated. 

The  following  described  public  land 
is  being  considered  for  disposal  by  the 
United  States: 


Gila  and  Salt  River  Meridian,  Arizona 

Mineral  Estate  Only 

T.  6  S..  R.  4  E., 
Sec.  12,  lots  1  and  2,  W'/zNEV^ 
Sec.  23.  NWV4; 
Sec.  24,  W»/2. 
T.  3  S.,  R.  12  E., 
Sec.  24,  SEV«. 
T.  2  S.,  R.  13  E., 

Sec.  35.  W'AMWV*. 
T.  3S.,R.  13  E., 
Sec.  9,  lots  1  and  2,  E^/zME'A.  SWV4MEV4, 

WV2SEV4; 
Sec.  10  lou  1,  2  and  4,  N>/iNWV4, 

SWV4NWV4; 
Sec.  11,  lot  3: 

Sec.  12,  lots  1,  2,  5  and  6;  lot  7.  excluding 
patent  Nos.  02-62-0014,  02-64-0243 
and  02-69-0016.  SEV4  excluding  patent 
No.  02-64-0243 
Sec.  30,  loU  1  to  6,  inclusive.  E1/2SWV4, 
SEV4. 
T.  2  S.,  R.  14  E., 

Sec.  31.  loU  3  and  4. 
T.  3  S.,  R.  14  E., 
Sec  6,  loU  4.  5  and  12; 
Sec.  7,  lots  2  to  4,  inclusive,  and  lots  8  and 

11; 
Sec.  17.  lot  4,  SWV4SWV4; 
Sec.  18.  lou  5  to  9,  inclusive,  SEV4SEV4. 
The  areas  described  aggregate 
approximately  2,780.13  acres. 

Surface  and  Mineral  Estate 

T.  3  S.,  R.  12  E., 

Sec.  25,  SWV4,  EVi; 

Sec.  26. 
T.  2S..R.  13  E.. 

Sec.  34,  lots  2  to4,  inclusive,  and  lots  8  and 
9,  W»/iNEV4.  NWVi,  N'ASWV4. 

SWV4SWV4. 

T.  3  S.,  R.  13  E., 
Sec  1,  lots  3  to  7,  inclusive,  SVtNWV4. 

NWV4SEV4: 
Sec.  2.  loU  12  and  13; 
Sec.  8,  S'/iSEV«SEV4.  SEV4SWV4SBy4, 

E»/2SWV4SWV«SEV4, 

SEV4hfWV4SWV4SEV4. 

S'/^J^V4SWV4SEV4. 

SWV4NWV4SEV4SEV4: 
Sec  10,  lot  5; 

Sec  11,  lou  11, 12, 13,  and  14: 
Sec  13.  lot  4,  and  lots  8  to  14,  inclusive, 

SEV4NEV4; 
Sec  17,  E»^SWV«SEV4MWV4. 

SV.S>/iSWV4NWV4. 

NVJSWV4SWV4NWV4,  EViNEV«NWV4. 

SWV4NEV4NWV4.  Ny.SEV4SWV4MWV4: 

Sec  19.  loU  1  to  10,  inclusive.  NEV4NWV4, 

NEV«h4EV4,  E'/iSEV,; 
Sec  20.  W',^NWV4,  WV1EVJJWV4 

hfWV4SWV«.  W'/«ihfEV«SWV4. 

W'/^W'/2SWV4SWV4: 

Sec  22.  S*/i: 
Sec  23.  W'/iSWV.; 
Sec  26.  W»/.WMi: 
Sec  27.  B'/iNWV4  EVi; 
Sec.  34.  E»/iNEV4.  hJWV4NEV4: 
Sec  35.  W'/iNWV4SWV4. 
T.  3  S..  R.  14  E.. 
Sec  18.  lots  1,  2. 10, 11,  EVtNWVi. 

E'/iSWV4.  WM.SEV4: 
Sec  19,  lot  1.  EV1NWV4,  NEV«; 
Sec  20,  NWViNWV*: 
Sec  33,  NWV4,  SVi: 
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Sec.  34.  S'/^SW'A. 
T.  4S..R.  14  E.. 

Sec.  3,  lots  3  and  4.  S'/iNW'A,  SWV.; 

Sec.  4.  lots  1  to  7,  inclusive.  S>/iNEV4. 
SEV«NWV«,  E>/iSW'/4.  SEV4; 

Sec.  5,  lots  1  to  12,  inclusive; 

Sec.  8.  E'/iNEV4. 
T.  4S.,R.  15  E., 

Tncts  37.  38  and  39. 
T.  5  S..  R.  15  E.. 

Sec.  ll.N'/iNE'/i; 

Sec.  28.  S'/^J^WV4. 

The  areas  described  aggregate 
approximately  8,197.98  acres. 

All  selected  lands  aggregate 
approximately  10.978.11  acres. 

Subject  to  valid  existing  rights,  the 
public  land  identified  above  has  been 
segregated  from  appropriation  under  the 
public  land  laws,  mineral  laws,  and 
mineral  leasing  laws  for  a  period  of  five 
(5)  years  beginning  on  November  21, 
1994. 

In  exchange  the  United  States  will 
acquire  the  following  described  land 
from  ASARCO  Incorporated: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  25N..R.18W.. 

Sec.  4.  SW'/iNW'/.; 

Sec.  17.  E>/iNEV4: 

Sec.  20.  SEV4SEV4. 
T.  4S..R.  12  E. 

Sec.  6.  SEV4; 

Sec.  7.  NEV*. 
T.  19  N..  R.  19  W. 

Sec.  23.  W'/iSE'A.  NEV4SEV4. 
T.  3N..R.  16  W.. 

Mineral  patent  546603  (MS3207). 
T.  14N..R.  14  W. 

Sec.  19,  lots  1  to  4.  inclusive,  E'/sW'/i.  E'/b; 

Sec.  31,  loU  1  to  4.  inclusive,  E'/jW»/j,  E'/i. 
T.  14  N..  R.  15  W. 

Sec.  3,  lot  1  to  4,  inclusive.  S>/iN>/i.  S'/i; 

Sees.  9,  11, 15,  23,  25,  27  and  35. 
T.  15N.,R.13W., 

Sec.  19.  lots  3  and  4.  E'/tSW'/t: 

Sec.  27.  S'/i; 

Sec.  33!  NWV4,  WViSW'A; 
Sec.  35,  N'/iNWV4SW'/4,  SWV4SWV4. 
N'/iSEV4,  SEV4SEV4. 

The  areas  described  aggregate 
approximately  8,993.69  acres. 

More  detailed  information  concerning 
the  proposed  exchange  may  be  obtained 
from  Shela  McFarlin,  Project  Manager. 
Arizona  State  Office.  222  North  Central 
Avenue.  Phoenix  Arizona  85004-2208. 
telephone  (602)  417-9568  or.  Bill 
Ruddick.  Team  Leader,  Arizona 
Exchange  Team,  (602)  417-9561. 

Interested  parties  may  submit 
comments  concerning  the  proposed 
exchange  to  the  Project  Manager,  at  the 
above  address.  In  order  to  be  considered 
in  the  environmental  analysis  of  the 
proposed  exchange,  comments  must  be 
in  writing,  and  be  postmarked  within  45 
days  from  the  initial  date  of  publication 
of  this  notice. 


Dated:  June  13. 1997. 
Ken  R.  Drew, 

Program  Manager,  Phoenix  Field  Office. 
[FR  Doc.  97-16283  Filed  6-19-97;  8:45  am) 
BILUNO  COOe  4310-J2-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-«e5-0777-66;  WYW-38232/WYW- 
37337] 

Realty  Action:  Availability  of  Lands 
Under  the  R&PP  Act  in  Big  Horn  and 
Washakie  Counties,  Wyoming, 
Worland  District 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management's  (BLM's)  Bighorn  Basin 
Resource  Area  office  has  examined  the 
following  BLM-administered  public 
lands  in  Big  Horn  County  and  Washakie 
County.  Wyoming  and  found  them 
suitable  for  classification  for 
conveyance  to  Big  Horn  County  and  the 
Ten  Sleep  Solid  Waste  Disposal  District 
(located  in  Washakie  County), 
respectively,  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  Big 
Horn  County  and  the  Ten  Sleep  Solid 
Waste  Disposal  District  propose  to 
continue  to  use  the  lands  for  sanitary 
landfills. 

Sixth  Principal  Meridian 

WYW-38232— South  Big  Horn  County 
Landfill,  T.  52N.  R.93  W.  section  31; 

SWV«NE>/4SE'/4,  W'^SEVhSE'/..  W«>«jSEV4. 
E'ANE'ASW'/i;  containing  130  acres; 

WYW-37337— Ten  Sleep  Undfill.  T.  47  N. 
R.  88  W.  section  21.  loU  5.  8,  NE'A  NEV4 
SEV4;  section  22.  lots  10. 11. 14;  containing 
53.64  acres. 

SUPPLEMENTARY  INFORMATION:  The 
described  public  lands  are  not  needed 
for  Federal  purposes.  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  patents,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 


4.  Those  rights  for  power  lines 
granted  to  Big  Horn  Rural  Electric 
Cooperative,  under  rights-of-way  WYW- 
0150311  and  WYW-38266  (South  Big 
Horn  County  site  only). 

5.  Those  rights  for  a  road/stock 
driveway  reserved  to  the  United  States, 
imder  reservation  WYW-141762 
(Washakie  County  site  only). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Bighorn 
Basin  Resource  Area  Office.  101  South 
23rd  Street.  Worland.  Wyoming. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the 
public  lands  to  the  District  Manager, 
Worland  District  Office,  P.O.  Box  119, 
Worland.  Wyoming  82401-0119. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  sanitary  landfills. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposals, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  uses 
proposed  in  the  application  and  plans  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  sanitary 
landfills. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Comments,  including  names  and 
street  addresses  of  respondents  will  be 
available  for  public  review  at  the 
Worland  District  Office.  101  South  23rd 
Street,  Worland.  Wyoming  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.)  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
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withhold  your  name  or  address  irom 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  June  10, 1997. 
Darrell  Barnes, 

District  Manager. 

IFR  Doc.  97-16155  Filed  6-19-97;  8:45  am] 
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DEPAP-MENT  OF  THE  irfTERIOR 
[OR-06O-1 220-00;  GP7-0208] 

A    enomer '  to  Prohibited  Acts  In 

Descr  1.1' s  NaTirra'  Wild  and  Scenic 
River  A  ^d 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Prineville  District. 
ACTION:  Notice. 


SUPPLBIENTARY  INFORIKIATION:  The 
following  amendments  are  made  to  the 
notice  dated  April  8,  1994  published  in 
the  Federal  Register;  Vol.  59,  No.  73; 
Friday,  April  15, 1994. 

The  following  definition  is  added: 

Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  parking 
of  a  motor  vehicle,  motor  home,  or 
trailer  or  mooring  of  a  vessel  for  the 
apparent  purpose  of  overnight 
occupancy. 

Part  1  (Camping)  is  amended  by  the 
following: 

Subfxirt  (a)  is  replaced  with  the 
following: 

Camping  longer  than  4  consecutive 
nights  at  a  boat-in  only  camp  site  or 
vehicle  camping  for  a  total  period  of  not 
more  than  14  days  during  any  28  day 
period.  The  28  day  period  will  begin  the 
first  full  day  the  site  is  occupied.  The  14 
day  limit  may  be  reached  either  through 
a  number  of  separate  visits  of  through  a 
period  of  continuous  occupation.  Once 
the  14  day  limit  is  reached  in  any 
camping  area,  person(s)  must  move  a 
distance  of  not  less  than  50  miles  away 
from  the  campsite  if  they  intend  to 
continue  camping  on  public  lands. 

Subpart  (d)  is  replaced  with  the 
following: 

Camping  on  river  islands,  or  any  area 
posted  as  closed  to  that  use  or  Camping 


outside  designated  campsites  between 
Deschutes  Club  locked  gate  and 
Maupine,  or  Camping  outside  of  a 
designated  campsite  to  the  east  (road 
side)  of  the  River  between  Maupin  and 
Sherars  Falls,  or  Vehicle  camping  in  any 
River  segment  outside  of  designated 
campsites. 
Subpart  (I)  is  added  as  follows: 
Exceeding  the  maximum  allowable 
number  of  persons  and/or  vehicles 
allowed  for  a  designated  campsite. 
Subpart  (m)  is  added  as  follows: 
Reserving,  holding,  or  transferring 
campsites  for  the  benefit  of  another 
party. 
Subpart  (n)  is  added  as  follows: 
Moving  any  table,  stove,  barrier,  litter 
receptacle  or  other  campground 
equipment. 

Part  8  (Boating)  is  amended  by  the 
following: 
Subpart  (j)  is  added  as  follows: 
Failure  to  complete  boater  registration 
when  requested  to  do  so  by  agency 
persoimel. 
Subpart  (k)  is  added  as  follows: 
Failure  to  pay  required  boater  use  fee. 
Subpart  (I)  is  added  as  follows: 
Failure  to  register  for  boat-in  ares, 
camping  sites  or  River  sections/zones  as 
required. 
Subpart  (m)  is  added  as  follows: 
Failure  to  camp  in  assigned  boat-in 
areas,  camping  sites  or  River  section/ 
zone  as  required. 
Subpart  (n)  is  added  as  follows: 
Launching  or  taking  out  watercraft  in 
an  area  designated  as  closed  to  this 
activity. 
Subpart  (o)  is  added  as  follows: 
Failure  to  possess  one  type  III  or  IV 
Personal  Floatation  Device  (PFD)  per 
person  in  a  vessel. 

Part  9  (alcoholic  beverages  and 
controlled  substances)  is  added  by  the 
following: 

For  the  purposes  of  these  regulations, 
the  term  "highway"  shall  mean:  every 
public  way,  road,  street,  thoroughfare 
and  place,  including  bridges,  viaducts 
and  other  structures  upon  public  lands, 
open,  used  or  intended  for  use  of  the 
general  public  for  vehicles  or  vehicular 
traffic  as  a  matter  of  right. 
The  following  are  prohibited: 

(a)  Operating  a  vessel,  or  knowingly 
allowing  another  person  to  operate  a 
vessel,  in  a  reckless  or  negligent 
manner,  or  in  a  manner  so  as  to 
endanger  or  likely  to  endai}ger  a  person 
or  property. 

(b)  Operating  a  vessel  when  under  the 
influence  of  alcohol  or  controlled 
substance  to  a  degree  that  may  endanger 
oneself  or  another  person  or  damage 
property  or  public  land  resources;  or  the 
alcohol  concentration  in  the  operator's 
blood  or  breath  is  0.10  grams  or  more  of 


alcohol  per  100  milliliters  of  blood  or 
0.10  grams  or  more  of  alcohol  per  210 
liters  of  breath.  Provided,  however,  that 
if  State  Law  that  applies  to  operating  a 
vessel  while  under  the  influence  of 
alcohol  establishes  more  restrictive 
limits  of  alcohol  concentration  in  the 
operator's  blood  or  breath,  those  limits 
supersede  the  limits  specified  in  this 
paragraph. 

(c)  Selling,  giving,  or  otherwise 
making  available  any  alcoholic  liquor  to 
any  person  who  is  visibly  intoxicated. 

(d)  No  one  other  than  the  person's 
parent  shall  sell,  give,  or  otherwise 
make  available  any  alcoholic  liquor  to  a 
person  under  the  age  of  21  years.  A 
person  violates  this  regulation  who 
sells,  gives,  or  otherwise  makes 
available  alcoholic  liquor  to  a  person 
with  the  knowledge  that  the  person  to 
whom  the  liquor  is  made  available  will 
violate  this  regulation. 

(e)  No  person  under  the  age  of  21 
years  shall  attempt  to  purchase, 
purchase  or  acquire  alcoholic  liquor. 
Except  when  such  minor  is  in  a  private 
residence  accompanied  by  the  parent  or 
guardian  of  the  minor  and  with  such 
parent's  or  guardian's  consent,  no 
person  under  the  age  of  21  years  shall 
have  personal  possession  of  alcoholic 
liquor. 

For  the  purposes  of  this  regulation, 
personal  possession  of  alcoholic  liquor 
includes  the  acceptance  or  consumption 
of  a  container  of  such  liquor,  or  any 
portion  thereof  or  a  drink  of  such  liquor. 
However,  this  section  does  not  prohibit 
the  acceptance  or  consumption  by  any 
person  of  sacramental  wine  as  part  of  a 
religious  rite  or  service. 

(0  Drinks  any  alcoholic  liquor  in  a 
motor  vehicle  when  the  vehicle  is  upon 
a  highway. 

(g)  Possesses  on  one's  person,  while 
in  a  vehicle  upon  a  highway,  any  bottle, 
can,  or  other  receptacle  containing  any 
alcoholic  liquor,  which  has  been 
opened,  or  a  seal  broken,  or  the  contents 
of  which  have  been  partially  removed. 

(h)  Keeps  in  a  motor  vehicle  when  the 
vehicle  is  upon  any  highway,  any  bottle, 
can,  or  other  receptacle  containing  any 
alcoholic  liquor,  which  has  been 
opened,  or  a  seal  broken,  or  the  contents 
of  which  have  been  partially  removed. 
The  following  apply  to  this  paragraph: 

1.  This  paragraph  applies  only  to  the 
registered  owner  of  any  motor  vehicle 
or,  if  the  registered  owner  is  not  then 
present  in  the  vehicle,  to  the  driver  of 
the  vehicle. 

2.  This  paragraph  does  not  apply  if 
the  bottle,  can,  or  other  receptacle  is 
kept  in  the  trunk  of  the  vehicle,  or  kept 
in  some  other  area  of  the  vehicle  not 
normally  occupied  by  the  driver  or 


passengers  if  the  vehicle  is  not  equipped 
with  a  trunk. 

3.  For  purposes  of  this  paragraph,  a 
utility  compartment  or  glove 
compartment  is  considered  within  the 
area  occupied  by  the  driver  and 
passengers. 

4.  This  paragraph  does  not  apply  to 
the  living  quarters  of  a  camper  or  a 
motor  home. 

The  offense  described  in  regulations 
(g)  and  (h)  above  does  not  apply  to  a 
motor  vehicle  operated  by  a  publicly 
owned  transit  system  or  a  motor  vehicle 
operated  by  a  common  carrier  and  used 
primarily  to  carry  passengers  for  hire. 

(I)  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while: 

1.  Under  the  influence  of  alcohol,  or 
a  drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  renders  the 
operator  incapable  of  safe  operation;  or 

2.  The  alconol  concentration  in  the 
operator's  blood  or  breath  is  0.10  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  or  more  of  alcohol 
per  210  liters  of  breath.  Provided, 
however,  that  if  State  law  that  applies 
to  operating  a  motor  vehicle  while 
under  the  influence  of  alcohol 
establishes  more  restrictive  limits  of 
alcohol  concentration  in  the  operator's 
blood  or  breath,  those  limits  supersede 
the  limits  specified  in  this  paragraph. 

(j)  The  provisions  of  paragraph  (I) 
above  also  apply  to  an  operator  who  is 
or  has  been  legally  entitled  to  use 
alcohol  or  another  drug. 

(k)  Tests. 

1.  At  the  request  or  direction  of  an 
authorized  person  who  has  probable 
cause  to  believe  that  an  operator  of  a 
motor  vehicle  upon  public  lands  has 
violated  a  provision  of  paragraph  (I)  of 
this  section,  the  operator  shall  submit  to 
one  or  more  tests  of  the  blood,  breath, 
saliva,  or  urine  for  the  purpose  of 
determining  blood  alcohol  and  drug 
content. 

2.  Refusal  by  an  operator  to  submit  to 
at  test  is  prohibited  and  proof  of  refusal 
may  be  admissible  in  any  related 
judicial  proceeding. 

3.  Any  test  or  tests  for  the  presence  of 
alcohol  and  drugs  shall  be  determined 
by  and  administered  at  the  direction  of 
an  authorized  person. 

4.  Any  test  snail  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(1)  Presumptive  levels: 

1.  The  results  of  chemical  or  other 
quantitative  tests  are  intended  to 
supplement  the  elements  of  probable 
cause  used  as  the  basis  for  the  arrest  of 
an  operator  charged  with  a  violation  of 


paragraph  (il)  of  this  section.  If  the 
alcohol  concentration  in  the  operator's 
blood  or  breath  at  the  time  of  testing  is 
less  than  alcohol  concentrations 
specified  in  paragraph  (i2)  of  this 
section,  this  fact  does  not  give  rise  to 
any  presumption  that  the  operator  is  or 
is  not  under  the  influence  of  alcohol. 

2.  The  provisions  of  paragraph  (11)  of 
this  section  are  not  intended  to  limit  the 
introduction  of  any  other  competent 
evidence  bearing  upon  the  question  of 
whether  the  operator,  at  the  time  of  the 
alleged  violation,  was  under  the 
influence  of  alcohol,  or  a  drug,  or  drugs, 
or  any  combination  therefore. 

(m)  Within  the  Sandy  Beach 
Recreation  Site,  consuming  alcoholic 
beverages  or  possessing  any  bottle,  can 
or  other  receptacle  containing  any 
liquor,  which  has  been  opened,  or  a  seal 
broken,  or  the  contents  of  which  have 
been  partially  removed.  This  paragraph 
does  not  apply  if  the  bottle,  can  or  other 
receptacle  has  been  stored  out  of  view 
and  is  not  readily  accessible. 

Dated:  June  12, 1997. 
James  G.  Kanna, 

Acting  District  Manager. 

|FR  Doc.  97-18151  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 

[AZA-283501 

Notice  of  Intent  To  Prepare  a  Plan 
An>endment  to  the  Pt>oenix  and 
Safford  Oistf      ■  <>urce  Management 
Plans  Combiner  H:in  an 
Environmental  Impact  Statement 
Analyzing  the  Impacts  of  the  Proposed 
Exchar>ge  of  Approximately  10,336 
Acres  of  Public  Land  Near  Kearny, 
Arizona  and  S^e  « —es  of  Federal 
Mineral  Estat.  ^^      Oasa  Grande, 
Arizona  for  Private  Larnjs  of  Equal 
Appraised  Value  In  Central  and 
Western  Arizona 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  a  combined  plan 
amendment  and  an  environmental 
impact  statement  (EIS)  for  the  exchange 
of  public  lands  near  Kearny  and  Case 
Grande,  Arizona  for  private  lands  of 
equal  value  (approximately  8,994  acres) 
in  central  and  western  Arizona.  The 
plan  amendment/EIS  will  consider 
amending  the  Phoenix  and  Safford 
District  Resource  Management  Plans 


under  BLM  planning  regulations  (43 
CFR  part  1600)  for  the  purpose  of 
exchanging  public  lands  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1617)  as  amended.  The  exchange  has 
been  proposed  by  ASARCO 
Incorporated  to  support  mining 
operations  and  mineral  development. 

1.  Description  of  the  proposed 
plaiming  action:  In  response  to  an 
exchange  proposal,  the  plan  amendment 
will  consider  amending  the  Phoenix  and 
Safford  District  Resource  Management 
Plans,  specifically  considering  whether 
to  change  the  land  tenure  decision  for 
10,336  acres  from  retention  and 
management  as  public  lands  to  disposal 
by  exchange. 

2.  Identification  of  the  geographic 
areas  involved:  The  plan  amendment 
involves  10,336  acres  near  Kearny, 
Arizona,  most  situated  within  the  White 
Canyon  Resource  Conservation  Area 
currently  managed  by  the  BLM  Phoenix 
Field  Office.  The  proposed  land 
exchange  involves  these  same  acres  plus 
640  acres  near  Casa  Grande  for  a  total 

of  10,978  acres. 

3.  Alternatives  to  be  analyzed:  At  a 
minimum,  the  no  action  alternative  and 
an  alternative  that  considers  the 
proposed  action  will  be  analyzed. 

4.  General  types  of  issues  anticipated: 
The  planning  area  and  proposed  land 
exchange  involves  issues  related  to  the 
natvual  and  cultural  values  and  uses  of 
the  public  lands  in  question.  Issues  to 
be  fully  analyzed  involve  impacts  on 
water  resources,  native  vegetation, 
wilderness,  riparian  areas,  wildlife, 
recreation,  socioeconomics,  public 
access,  grazing  allotments,  county  tax 
base,  minerals,  and  cultural  resources. 

5.  Disciplines  to  be  represented  and 
used  to  prepare  the  environmental 
impact  statement:  Hydrology,  biology, 
botany,  wildlife,  recreation,  realty, 
range,  socioeconomics,  geology,  and 
archaeology. 

6.  The  kind  and  extent  of  public 
participation:  Public  open  houses 
scoping  meetings  will  be  held  at:  Kearny 
Open  House,  July  21. 1997  4  to  8  p.m., 
Constitution  Hall  (Senior  Citizen 
Center),  912  East  Tilbury  Drive,  Kearny. 
Arizona  (520-363-5547);  Mesa  Open 
House,  July  22, 1997  4  to  8  p.m..  Mesa 
Community  Center,  Rendezvous  Center, 
201  North  Center  Street,  Mesa,  Arizona 
(602-644-2178);  Kingman  Open  House, 
July  23, 1997  4  to  8  p.m..  Council 
Chambers,  City  of  Kingman  Council 
Building,  310  North  4th  Street, 
Kingman,  Arizona  (520-753-8102). 
DATES:  Public  conunents  may  be 
submitted  during  the  public  meeting  or 
in  writing  to  the  address  below.  Public 
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comments  will  be  accepted  if 
postmarked  by  August  4, 1997. 
ADDRESSES:  Written  comments 
concerning  the  plan  araendment/EIS 
should  be  submitted  to  Bureau  of  Land 
Management,  Attn:  Shela  McFarlin, 
Project  Manager,  Arizona  State  Office 
(AZ-917),  222  N.  Central.  Phoenix. 
Arizona  85004. 

FOR  FURfTHER  INFORMATION  CONTACT; 
Shela  McFarlin,  at  the  above  address, 
phone  (602) 417-9568. 
SUPPLEMENTARY  INFORMATION:  Federal 
(public)  lands  (in  Pinal  and  Gila 
counties)  being  analyzed  for  exchange 
include  federal  mineral  estate  (2,780 
acres)  and  federal  surface  and  mineral 
estate  (8,196  acres).  Most  of  these 
parcels  surround  the  Ray  Mine  and 
Hayden  Complex  operated  by  ASARCO 
Incorporated;  or,  these  consist  of  future 
prospects  for  mineral  development, 
including  640  acres  near  Casa  Grande. 
The  non-federal  lands  to  be  offered  to 
the  BLM  include  high  resource  values 
such  as:  wilderness  inholdings  or  areas 
adjacent  to  the  Mt.  Tipton  and  New 
Water  Wilderness,  hydroriparian  zone 
along  the  Gila  River,  desert  tortoise 
category  I  and  II  habitat,  and 
checkerboard  inholdings  within  the 
McCracken  Area  of  Critical 
Environmental  concern.  These  parcels 
are  located  within  Mohave  (mainly), 
Gila  and  LaPaz  counties. 

The  plan  amendment/EIS  will  be 
developed  by  a  third  party  contractor 
approved  by  the  BLM.  The  contractor 
will  use  an  interdisciplinary  team  to 
develop  the  document.  The  BLM  will 
have  the  responsibility  for  the  review  of 
the  plan  amendment/EIS. 

Complete  records  of  all  phases  of  the 
environmental  documentation  process 
will  be  available  for  public  review  at  the 
BLM,  Phoenix  field  Office.  2015  W. 
Deer  Valley  Road,  Phoenix,  Arizona 
85027,  and  at  the  BLM,  Arizona  State 
Office,  222  N.  Central,  Phoenix,  Arizona 
85004. 

Dated:  June  17,  1997. 
Ken  R.  Drew, 

Progmm  Manager.  Phoenix  Field  Office. 
[FR  Doc.  97-16282  Filed  6-19-97;  8:45  ami 
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ACTION:  Notice. 


DEPARTMENT  OF  THE  INTERrOR 

Bureau  of  Land  Management 

[00-930-421 4-010;  COC-60653] 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  L,and  Maiiagement, 
Interior. 


SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  to 
withdraw  approximately  22.000  acres  of 
National  Forest  System  lands  for  10 
years  to  allow  management  alternatives 
for  Forest  Service  management  of  the 
Spanish  Peaks  Planning  Area.  This 
notice  closes  these  lands  to  location  and 
entry  under  the  mining  laws  for  up  to 
two  years.  The  lands  remain  open  to 
mineral  leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
September  18,  1997. 
ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  June  9, 
1997,  the  Department  of  Agriculture, 
Forest  Service,  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch  2): 

San  Isabel  National  Forest 

Sixth  Principal  Meridian 
T.  30  S.,  R.  67  W., 

Sees.  19,  28  to  32,  inclusive. 

Sec.  20,  S'/z; 

Sec.  33,  NVz. 
T.  30  S..  R.  68  W., 

Sees.  24.  25,  33,  34.  35.  and  36.  inclusive; 

Sec.  26.  S'A; 

Sec.  31,S'/2; 

Sec.  32,  EV2NEV4  and  S'/^. 
T.  31  S.,  R.  67  W., 

Sees.  5  and  6,  inclusive; 

Sec.  7,  N>/i; 

Sec.  8,  N»^. 
T.  31  S..R68W., 

Sees.  1  to  5.  inclusive;  7  to  10,  inclusive; 

Sec.  6,  All,  excluding  lot  4; 

Sec.  ll.NVj; 

Sec.  12,  N>/j; 

Sec.  15,  NEV4NEV*: 

Sec.  17.  N'/z; 

Sec.  18.  NV2. 
T.  31  S.,  R.  69  W., 

Sees.  2  and  12,  inclusive; 

Sec.  1,  lots  7  to  12,  inclusive: 

Sec.  l.S'/^; 

Sec.  ll.NVzandN'-^S'/i; 

Sec.  13,  NEV«NEV«. 

The  area  described  contains 
approximately  22.000  acres  of  National 
Forest  System  lands  in  Huerfano  and 
Las  Animas  Counties.  The  acreage 
includes  approximately  500  acres  of 
non-Federal  lands  which  are  not  subject 
to  the  withdrawal. 

The  purpose  of  this  withdrawal  is  to 
protect  wilderness  values  within  the 
Spanish  Peaks  Planning  Area. 


For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
Colorado  State  Director.  A  public 
meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2).  NoUce  of  the  meeting 
will  be  published  in  the  Federal 
Register. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 
Jenny  L.  Saunders, 
Realty  Officer. 

(FR  Doc.  97-16153  Filed  6-19-97;  8:45  ami 
BOXJNG  CODE  4310-JB-M 


DEPARTMENT  OF  THE  If^TERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Hawaii  in  the  Control  of  Fort 
Kamehameha  and  Hickam  Field,  United 
States  Army,  U.S.  Army  Garrison,  HI 

AGENCY:  NaUonal  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  Fort  Kamehameha  and 
Hickam  Field,  United  States  Army,  U.S. 
Army  Garrison,  HI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Army 
installation  staff  and  U.S.  Army  Corps  of 
Engineers  St.  Louis  District  professional 
staff  in  consultation  with 
representatives  of  Hui  Malama  I  Na 
Kupuna  'O  Hawai'i  Nei,  the  Oahu  Burial 
Council,  and  the  Office  of  Hawaiian 
Affairs. 

In  1940,  human  remains  representing 
one  individual  were  recovered  irom  a 
shallow  sand  burial-approximately  100- 
150  yards  from  the  edge  of  the  Pearl 
Harbor  channel  during  a  legally 
authorized  construction  project  on 
Hickam  Field.  Oahu.  HI.  No  known 
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individuals  were  identified.  The  one 
associated  funerary  object  is  a  piece  of 
coral. 

In  1982,  human  remains  representing 
one  individual  were  recovered  during  a 
legally  authorized  work  project  at  the 
southwest  comer  of  Quarters  #16  on 
Fort  Karaehameha.  Oahu,  HI.  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  include  a 
historic  pearl  four-hole  button,  two  fish 
bones,  and  a  bag  of  soil  matrix  of  the 
burial. 

In  1987,  bimian  remains  representing 
four  individuals  were  recovered  by  U.S. 
Array  Corps  archeological  staff  after 
being  unearthed  by  neighborhood 
children  digging  in  the  substrate 
beneath  Quarters  #14  in  the  family 
housing  area  of  Fort  Kamehameha.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
In  1988,  human  remains  representing 
one  individual  were  uncovered  by 
children  playing  on  a  sand  berm  on 
Battery  Hasbrouck,  Fort  Kamehameha. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1989,  human  remains  representing 
two  individuals  were  recovered  on  the 
surface  of  a  recently  upgraded  parking 
lot  adjacent  to  Battery  Hasbrouck,  Fort 
Kamehameha.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

These  individuals  have  been 
determined  to  be  Native  Hawaiian  based 
on  the  locations  of  the  burials,  manner 
of  internment,  and  the  types  of 
associated  funerary  objects  present. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Army 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  nine  individuals  of  Native 
American  ancestry.  Officials  of  the  U.S. 
Army  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
five  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
U.S.  Army  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
the  Oahu  Burial  Council,  and  the  Office 
of  Hawaiian  Affairs. 

This  notice  has  been  sent  to  officials 
of  Hui. Malama  I  Na  Kupuna  'O  Hawai'i 
Nei,  the  Oahu  Burial  Council,  and  the 
Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 


itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Dr. 
Laurie  Lucking,  cultural  Resources 
Manager,  U.S.  Army  Garrison,  HI; 
telephone:  (808)  656-2878,  before  July 
21. 1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei.  the  Oahu  Burial  Council,  and  the 
Office  of  Hawaiian  Affairs  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  June  12.  1997. 
Francis  P.  McManamon, 
Departmental  Consulting  A-vheologist. 
Manager,  Archeology  and  Ethnography 
Progmm. 

(FR  Doc.  97-16166  Filed  6-19-97;  8:45  am) 
BILUNO  COOE  431»-7».^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains 
From  Washington  County,  ME  in  the 
Possession  of  the  Maine  State 
Museum,  Augusta,  ME 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  from  Washington  County, 
ME  in  the  possession  of  the  Maine  State 
Museum,  Augusta,  ME. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Maine  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Aroostook  Band  of  MicMacs,  Houlton 
Band  of  Maliseets,  Passamaquoddy 
Tribe,  and  the  Penobscot  Indian  Nation. 

During  the  19th  century,  human 
remains  representing  one  individual 
were  recovered  from  an  unknown  site  in 
Lubec.  Washington  County,  ME.  by  an 
unknown  individual.  These  human 
remains  were  transferred  to  the  Maine 
State  Museum  in  1989  by  the 
Smithsonian  Institution.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Osteological  evidence  indicates  this 
individual  is  morphologially  consistent 
with  contemporary  Native  Americans. 
The  overall  condition  of  these  human 
remains  indicates  they  are  probably 
attributable  to  the  16th  century. 
Washington  County.  ME  is  located 
within  the  historically  documented 
territory  of  the  Etchemin.  from  whom 


the  Passamaquoddy  Tribe  descends. 
There  is  no  evidence  of  any  other 
cultural  group  living  in  this  area  during 
the  16th  century. 

Based  on  the  above  mentioned 
information,  officials  of  the  Maine  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Maine  State  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Passamaquoddy  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Aroostook  Band  of  MicMacs, 
Houlton  Band  of  Maliseets. 
Passamaquoddy  Tribe,  and  the 
Penobscot  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr.  Bruce  Bourque.  Chief 
Archaeologist,  Maine  State  Museum,  83 
State  House  Station,  Augusta.  ME 
04333;  telephone  (207)  287-2301.  before 
July  21. 1997.  Repatriation  of  the  human 
remains  to  the  Passamaquoddy  Tribe 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated;  June  12,  1997. 
Francis  P.  McManamon, 

Departmental  Consulting 
Archeologist. 

Manager.  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-16167  Filed  6-19-97;  8:45  am] 
BILUNO  COOE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Maine  in  the  Possession  of  the  Maine 
State  Museum,  Augusta,  ME 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Maine  in  the  possession  of  the 
Maine  State  Museum.  Augusta,  ME. 
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A  detailed  assessment  of  the  human 
remains  was  made  by  Maine  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Aroostook  Band  of  MicMacs,  Houlton 
Band  of  Maliseets,  Passamaquoddy 
Tribe,  and  the  Penobscot  Indian  Nation. 
In  the  late  19th  or  early  20th  century, 
human  remains  representing  seven 
individuals  were  recovered  from  the 
Riverside/Sturgis  Farm  site  (38.14)  in 
Vassalboro,  ME.  and  were  donated  to 
the  Maine  State  Museum  in  1986  by  the 
Kennebec  Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
In  1989,  human  remains  representing 
three  individuals  were  recovered  from 
the  Leta  Young  site  (53.23)  in  Benton. 
ME.  during  legally  authorized 
archeological  testing.  In  1995,  these 
human  remains  were  transferred  to  the 
Maine  State  Museum  by  the  University 
of  Maine  at  Farmington.  No  known 
individuals  were  identified.  The 
associated  funerary  object  is  a  strand  of 
shell  beads. 

The  two  sites  listed  above  are  located 
in  Kennebec  County,  ME  within  the 
historically  documented  territory  of  the 
Etchemin,  from  whom  the  present-day 
Penobscot  Indian  Nation  trace  their 
descent.  The  individuals  from  these  two 
sites  date  from  the  late  precontact  into 
the  historic  period  (1335-1765  AD) 
based  on  radiocarbon  dates  of  405  +/- 
105  and  432  +/-  60  B.P.  respectively. 
Osteological  evidence  indicates  these 
individuals  are  morphologically 
consistent  with  contemporary  Native 
Americans. 

In  the  early  1960s,  human  remains 
representing  two  individuals  were 
recovered  from  the  Fort  Pemaquid  site 
(16.49)  in  Bristol,  ME,  by  the  Maine 
Bureau  of  Parks  and  Recreation  and 
were  transferred  to  the  Maine  State 
Museum  in  1982.  No  known  individuals 
were  identified.  The  fourteen  associated 
funerary  objects  include  sheet  brass 
tubes,  brass  sheets,  a  copper  or  brass 
disk,  leather,  hide,  and  bark  fragments. 
In  1995,  human  remains  representing 
one  individual  were  recovered  from  the 
Fort  Pemaquid  site  (16.49)  by  the  Maine 
Historic  Preservation  Commission  and 
transferred  to  the  Maine  State  Museum. 
No  known  individual  was  identified.  No 
associated  funerary  objects  were 
present. 

Osteological  evidence  indicates  these 
individuals  are  morphologically 
consistent  with  contemporary  Native 
Americans.  The  Fort  Pemaquid  site  is 
located  in  Lincoln  County,  ME  within 
the  historically  documented  territory  of 
the  Etchemin,  from  whom  the  present- 
day  Penobscot  Indian  Nation  trace  their 
descent.  Based  on  the  associated 


funerary  objects  and  a  radiocarbon  date 
of  660  +/-  50  B.P.,  these  human  remains 
are  estimated  to  be  from  the  late  to 
terminal  precontact  period  into  the  early 
historic  period  (ca.  1190-16th  century 
AD.). 

During  1967-1969,  human  remains 
representing  23  individuals  were 
recovered  from  the  Goddard  site  (30.42) 
by  Mr.  Guy  Mellgren  and  Mr.  Edward 
Runge  who  donated  them  to  the  Maine 
State  Museum  in  1972  and  1973.  No 
known  individuals  were  identified.  The 
eighteen  associated  funerary  objects 
include  celts,  ochre,  copper  beads, 
fragments  of  copper,  leather,  fur,  plant 
material,  and  a  shark  tooth. 

In  1980,  human  remains  representing 
five  individuals  were  recovered  &t)m 
the  Goddard  site  (30.42)  during  Maine 
State  Museum  excavations.  No  known 
individuals  were  identified.  The  seven 
associated  funerary  objects  include 
copper  beads,  fragments  of  copper,  plant 
material,  fur,  and  leather. 

Osteological  evidence  indicates  these 
individuals  are  morphologically 
consistent  with  contemporary  Native 
Americans.  The  Goddard  site  is  located 
in  Hancock  County,  ME  within  the 
historically  documented  territory  of  the 
Etchemin,  from  whom  the  present-day 
Penobscot  Indian  Nation  trace  their 
descent.  Based  on  cultural  material, 
specifically  the  presence  of  European 
trade  copper,  and  radiocarbon  dates  of 
377+/-  57,  540  +/-  50,  and  679  +/-  59 
B.P.,  these  human  remains  are  estimated 
to  be  from  the  late  precontact  period  to 
the  terminal  precontact  period — early 
historic  period  (1153-  1707  AD.). 
Because  there  is  so  litde  European  trade 
material,  an  earlier  rather  than  later  date 
is  more  likely  for  these  human  remains. 
In  1976,  human  remains  representing 
one  individual  were  recovered  from  the 
Parson's  site  (29.47)  by  the  Maine  State 
Museum.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  were  present. 

Osteological  evidence  indicates  this 
individual  is  morphologically  consistent 
with  contemporary  Native  Americans. 
The  Parson's  site  is  located  in  Knox 
County,  ME  within  the  historically 
documented  territory  of  the  Etchemin, 
from  whom  the  present-day  Penobscot 
Indian  Nation  trace  their  descent. 
Although  the  radiocarbon  dates  are  400 
+/-  110  B.P.  (1330—1770  AD.),  these 
human  remains  are  estimated  to  be  from 
the  late  precontact  period  based  on  the 
precontact  cultural  material  and  absence 
of  any  cultural  material  of  European  or 
Euroamerican  origin  at  Parson's  site. 
In  1984  and  1985.  human  remains 
representing  one  individual  were 
recovered  from  the  Oak  Island  site  (70.3) 
in  Skowhegan,  ME  by  the  Maine  State 


Medical  Examiner's  office  and  the 
University  of  Maine  at  Farmington 
tUMF).  In  1994,  these  human  remains 
were  transferred  to  the  Maine  State 
Museum  by  UMF.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Osteological  evidence  indicates  this 
individual  is  morphologically  consistent 
with  contemporary  Native  Americans. 
This  site  is  located  in  Somerset  County. 
ME,  within  the  historically  documented 
territory  of  the  Etchemin,  from  whom 
the  present-day  Penobscot  Indian 
Nation  trace  their  decsent.  Based  on 
radiocarbon  dates  of  270+/-  60  B.P.  from 
this  site,  this  burial  dates  from  the  late 
precontact  to  the  historic  period  (1560- 
1800  AD). 

Based  on  the  above  mentioned 
information,  officials  of  the  Maine  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  43  individuals 
of  Native  American  ancestry.  Officials  of 
the  Maine  State  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  40  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Maine  State 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Penobscot  Indian  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Aroostook  Band  of  MicMacs, 
Houlton  Band  of  Maliseets, 
Passamaquoddy  Tribe,  and  the 
Penobscot  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Bruce  Bourque,  Chief 
Archaeologist,  Maine  State  Museum.  83 
State  House  Station,  Augusta,  ME 
04333;  telephone  (207)  287-2301.  before 
July  21,  1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Penobscot  Indian  Nation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  June  13,  J997. 
Daniel  Haas, 

Acting  Departmental  Consulting 
Archeologist, 

Archeology  and  Ethnography  Program. 

IFR  Doc.  97-16165  Filed  6-l»-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council;  Notice  of 
Renewal 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
renewing  the  Bay-Delta  Advisory 
Council.  The  purpose  of  the  Bay-Delta 
Advisory  Council  is  to  provide  advice 
on  the  development  of  a  long-term 
solution  for  problems  affecting  the 
public  values  in  the  California  San 
Francisco  Bay/Sacramento-San  )oaquin 
Delta  and  its  watershed  estuary. 

Further  information  regarding  the 
advisory  council  may  be  obtained  from 
the  Bureau  of  Reclamation,  Department 
of  the  Interior.  1849  C  Street,  NfW.. 
Washington.  DC  20240.  You  may  also 
call  Sharon  Gross,  CALFED  Bay-Delta 
Proeram.  at  916-657-2666. 

Tne  certification  of  establishment  is 
published  below:  •• 

Certification 

I  hereby  certify  that  renewal  of  the 
Bay-Delta  Advisory  Council  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  30  U.S.C. 
1-8. 

Dated:  June  6. 1997. 
Bruce  Babbitt, 
Secretary  of  the  Interior 
IFR  Doc.  97-16230  Filed  6-19-97;  8:45  am] 

BILUNQ  COOC  4310-»4-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclaniation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACDON:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surfoce  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the  general 
provisions  at  30  CFR  Part  700. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  August  19.  1997,  to  be  assured  of 
consideration. 


ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave.  NW,  Room 
210— SIB,  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  Part  1320.  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  700.  General. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity; 

Title:  General,  30  CFR  part  700. 

OMB  Control  Number:  1029-0094. 

Summary:  This  Part  establishes 
procedures  and  requirements  for 
terminating  jurisdiction  of  surface  coal 
mining  and  reclamation  operations, 
petitions  for  rulemaking,  and  citizen 
suits  filed  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State  and 
tribal  regulatory  authorities,  private 
citizens  and  citizen  groups,  and  surface 
coal  mining  companies. 

Total  Annual  Responses:  10. 


Total  Annual  Burden  Hours:  8. 
Dated:  June  12. 1997. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory  Support. 

(FR  Doc.  97-16131  Filed  6-19-97;  8:45  am] 

BILUNG  CODE  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  701-TA-372  and  731- 
TA-768  (Preliminary)] 

Fresh  Atlantic  Salmon  From  Chile 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  countervailing 

duty  and  antidumping  investigations 

and  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  and 
antidumping  Investigations  Nos.  701- 
TA-372  and  731-TA-768  (Preliminary) 
under  sections  703(a)  and  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  §§  1671b(a) 
and  1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Chile  of  fresh  or  chilled 
Atlantic  salmon.'  provided  for  in 
subheadings  0302.12.00  and  0304.10.40 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of  Chile 
and  sold  in  the  United  States  at  less 
than  fair  value.  Unless  the  Department 
of  Commerce  extends  the  time  for 
initiation  pursuant  to  sections 
702(c)(1)(B)  and  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  §§  1671a(c)(l)(B)  and 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
countervailing  duty  and  antidumping 


'  The  subject  matter  of  these  investigations 
includes  fresh  or  chilled  Atlantic  salmon,  whether 
sold  "dressed"  or  as  "cuts."  Dressed  Atlantic 
salmon  refers  to  salmon  that  has  been  bled,  gutted, 
and  cleaned.  It  may  be  sold  with  the  head  on  or  off. 
with  the  tail  on  or  off,  and  with  the  gills  in  or  out. 
Cuts  of  fresh  Atlantic  salmon  refer  to  salmon  that 
has  been  either  cut  crosswise  into  "steaks"  or 
lengthwise  into  two  "sides"  (fillets):  these  cuts  may 
be  further  cut  into  smaller  portions  or  sold  in 
combination  packages.  The  cuts  may  be  subjected 
to  various  degrees  of  trimming,  and  sold  with  the 
skin  on  or  off  and  with  the  "pin  bones"  in  or  out. 
Excluded  from  these  investigations  are  all  other 
species  of  salmon,  as  well  as  live  Atlantic  salmon 
and  Atlantic  salmon  that  has  been  subjected  to 
further  processing,  such  as  frozen,  canned,  or 
smoked  Atlantic  salmon  or  Tillets  or  meat  thereof. 
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investigations  in  45  days,  or  in  this  case 
by  July  28, 1997.  The  Commission's 
views  are  due  at  the  Department  of 
Commerce  within  five  business  days 
thereafter,  or  by  August  4,  1997. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207),  as 
amended  in  61  FR  37818  (July  22,  1996). 
EFFECTIVE  DATE:  June  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.u8itc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  June  12,  1997,  by  the 
Coalition  for  Fair  Atlantic  Salmon 
Trade. 

Participation  in  the  investigations  and 
public  service  list.— Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPl)  under  an 
administrative  protective  order  (APO) 
and  BPl  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPl 
gathered  in  these  investigations 
available  to  authorized  applicants 


representing  interested  parties  (as 
defined  in  19  U.S.C.  §  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPl  under 
the  APO. 

Conference. — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  July  3, 
1997,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Brad  Hudgens  (202-205-3189) 
not  later  than  July  1,  1997,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  countervailing  and 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
July  9,  1997,  a  vmtten  brief  containing 
information  and  argument*  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
vmtten  testimony  contain  BPl,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPl  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 


Issued:  )une  16,  1997. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-16135  Filed  6-19-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Final  Consent  Decree  in  United  States  v. 
Roger  Fleming,  Civil  No.  3:96-2080-17 
(D.S.C.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina  on  May  28,  1997.  The 
proposed  Consent  Decree  concerns 
alleged  violations  of  sections  301(a)  and 
404  of  the  Clean  Water  Act.  33  U.S.C. 
1311(a)  and  1344,  resulting  from  the 
unauthorized  dredging,  flooding,  and 
diking  of  approximately  0.7  acre  of 
wetlands  in  Eastover,  Richland  County. 
South  Carolina.  The  violation  involved 
the  construction  of  a  0.5-acre  pond  and 
the  discharge  of  fill  material  into  an 
additional  0.2  acre  of  wetlands  to  form 
a  dike  on  three  sides  of  the  pond.  The 
manner  of  construction  utilized  also 
resulted  in  the  unlawful  impoundment 
of  water  on  adjacent  property.  The  pond 
was  subsequenUy  modified  with  the 
installation  and  reconfiguration  of  a 
new  inlet  pipe  to  eliminate  the 
impoundment  problem. 

The  proposed  Final  Consent  Decree 
would  provide  for  the  payment  of  a 
$250  civil  penalty,  permanenUy  enjoin 
the  Defendant  from  further  violations  of 
the  Clean  Water  Act.  and  allow  for 
monitoring  of  the  corrective  measures 
taken  to  ensure  that  impoundment  does 
not  reoccur. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  R.  Emery  Clark. 
Assistant  United  States  Attorney. 
District  of  South  Carolina,  1441  Main 
Street,  Suite  500.  Columbia.  SC  29201 
and  should  refer  to  United  States  v. 
Roger  Fleming,  Civil  No.  3:96-2080-17 
(D.S.C.). 

The  proposed  Final  Consent  Decree 
may  be  examined  at  the  Clerk's  Office, 
United  States  District  Court  for  the 
District  of  South  Carolina,  Columbia 
Division,  1945  Assembly  Street, 
Columbia.  South  Carolina  29201. 
Letitia  J.  Grishaw, 

Chief.  Emimnmental  Defense  Section. 
Environment  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
IFR  Doc.  97-16158  Filed  6-19-97;  8:45  am) 
BNJJNO  COOE  4410-15-M 
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tP  A      M£NT  OF  JUSTICE 
Drug  Efiforcement  Administration 

Suzanne  Kirkvvood  King,  M.D.  Denial  of 

Amplication 

On  February  25.  1997,  the  Eteputy 
Assistant  Administrator,  Office  of 
Ehversion  Control,  Drug  Enforcement 
Administration  (DBA),  issued  an  Order 
to  Show  Cause  to  Suzanne  Kirkwood 
King.  M.D.,  of  California,  notifying  her 
of  an  opportunity  to  show  cause  as  to 
why  DEA  should  not  deny  her 
application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(fl,  for 
reason  that  she  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  California. 
The  order  also  notified  Dr.  King  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  her  hearing  right  would 
be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  March  7, 1997.  No  request  for  • 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  King  or  anyone 
purporting  to  represent  her  in  this 
matter.  Therefore,  the  Acting  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  King  is  deemed  to 
have  waived  her  hearing  right.  After 
considering  the  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  bearing 
pursuant  to  21  CFR  1301.43  (d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  a  Decision  dated  April  11, 
1996.  the  Medical  Board  of  California 
revoked  Dr.  King's  license  to  practice 
medicine  based  upon  the  suspension  of 
her  Massachusetts  medical  license,  her 
mental  illness  and  inappropriate 
behavior,  her  sexual  contact  with  former 
patients,  her  failure  to  truthfully  answer 
a  question  on  an  application  for 
licensure  in  Massachusetts,  and  her 
improper  prescribing  of  controlled 
substances.  The  Acting  Deputy 
Administrator  finds  that  in  light  of  the 
fact  that  Dr.  King  is  not  currently 
licensed  to  practice  medicine  in  the 
State  of  California,  it  is  reasonable  to 
infer  that  she  is  not  currently  authorized 
to  handle  controlled  substances  in  that 
state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 


which  she  conducts  her  business.  21 
U.S.C.  802(21),  and  823(f).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D..  5S  FR  51.104  (1993). 

Here  it  is  clear  that  Dr.  King  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Therefore,  Dr.  King  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  dated  March  5.  1995, 
submitted  by  Suzanne  Kirkwood  King, 
M.D..  be,  and  it  hereby  is.  denied.  This 
order  is  effective  July  21, 1997. 

Dated:  )une  12.  1997. 
JanMS  S.  Milfbrd. 
Acting  Deputy  Administrator. 
IFR  Doc.  97-16133  Filed  6-19-97;  8:45  am] 
BOiJNa  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(NU)-ii33) 

RIN1121-ZA79 

National  Institute  of  Justice 
Solicitation  for  Policing  Research  and 
Evaluation:  Fiscal  Year  1997 

AOENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Policing  Research  and 
Evaluation:  Fiscal  Year  1997." 
DATES:  Deadline  for  receipt  of  proposals 
is  close  of  business  on  August  1,  1997. 
ADDRESSES:  Applications  should  be 
mailed  to  the  National  Institute  of 
Justice.  633  Indiana  Avenue,  NW.. 
Washington,  IX]  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  l-80CMi21-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03.  as  amended.  42 
U.S.C.  3721-23  (1994). 


Background 

This  solicitation  calls  for  proposals 
for  investigator-initiated  research  on 
policing  that  will  take  into  account  the 
current  state  of  policing  research  and 
propose  new  research  that  will  fill 
knowledge  gaps,  and  test  not  only  the 
widely  held  but  also  the  newly 
emerging  hypotheses  on  community 
policing.  This  solicitation  provides  a 
wide  base  for  investigator-initiated 
applications  and  to  that  end  is  broken 
down  into  four  broad  sections  of 
research  and  evaluation  on  commumty- 
oriented  policing: 

Section  I:  Evaluations,  poses  two 
fundamental  questions:  what 
organizational/ department-wide 
featxires  constitute  an  effective 
community-oriented  policing  strategy, 
and  what  works  in  terms  of  specific 
policing  practices? 

Section  77.  Problem-Solving  Strategies 
seeks  research  on  problem-solving 
approaches  applied  to  a  wide  range  of 
crimes  and  public  safety  issues. 

Section  HI:  Partners  in  Policing, 
focuses  on  the  police  agency's 
relationship  to  the  community,  other 
law  enforcement  agencies,  and  other 
criminal  justice  agencies. 

Section  IV:  Presents  an  opportunity 
for  research  on  Organizational 
Challenges  posed  by  the  move  toward 
community-oriented  policing. 

Section  V:  Seeks  applications  on  one 
of  two  Integrating  Themes  of  policing 
research:  the  impact  of  technology,  and 
police  response  to  crime. 

While  NIJ  encourages  applicants  to 
identify  one  of  these  four  areas  under 
which  their  application  should  be 
considered,  promising  research 
applications  that  do  not  fit  precisely 
with  a  given  section,  or  cross  over  areas, 
may  still  be  considered. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Policing  Research  and 
Evaluation:  Fiscal  Year  1997"  (refer  to 
document  no.  SL000223).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  the  Internet.  Telnet 
to  ncjrsbbs. ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
IFR  Doc.  97-16238  Filed  &-19-97;  8:45  am) 
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DE    A-    ME ^' OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
Genera!  w  ?Ge  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modificatioas  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA970009  (Feb.  14,  1997) 
New  Jersey 

NJ970O02  (Feb.  14,  1997) 

NI970003  (Feb.  14,  1997) 

NJ970004  (Feb.  14,  1997) 

Volume  II 

Pennsylvania 
PA970007  (Feb.  14,  1997) 
PA970OO8  (Feb.  14.  1997) 
PA9700O9  (Feb.  14.  1997) 
PA970010  (Feb.  14,  1997) 
PA970012  (Feb.  14.  1997) 
PA970014  (Feb.  14,  1997) 
PA970019  (Feb.  14.  1997) 
PA970021  (Feb.  14.  1997) 
PA970023  (Feb.  14.  1997) 
PA970024  (Feb.  14,  1997) 
PA970029  (Feb.  14.  1997) 
PA970040  (Feb.  14.  1997) 
PA970052  (Feb.  14.  1997) 
PA970060  (Feb.  14,  1997) 
PA970O63  (Feb.  14.  1997) 


Volume  HI 
None 

Volume  IV 

Illinois 
IL970001  (Feb.  14, 
IL970002  (Feb.  14. 
IL970003  (Feb.  14. 
IL970004  (Feb.  14. 
IL970006  (Feb.  14, 
IL970008  (Feb.  14. 
IL970009  (Feb.  14. 
IL970011  (Feb.  14, 
IL970012  (Feb.  14. 
IL970013  (Feb.  14. 
IL970014  (Feb.  14, 
IL970015  (Feb.  14. 
IL97OO20  (Feb.  14. 
IL970023  (Feb.  14, 

Indiana 
IN970001  (Feb.  14, 
IN970002  (Feb.  14, 
IN970O03  (Feb.  14. 
IN970OO4  (Feb.  14. 
IN970OO5  (Feb.  14, 
IN970006  (Feb.  14, 
IN970017(Feb.  14, 
IN970018  (Feb.  14, 
IN970021  (Feb.  14, 
IN970059  (Feb.  14. 
IN970060  (Feb.  14. 

Volume  V 

Arkansas 

AR970001  (Feb. 

AR970003  (Feb. 
Kansas 

KS970009  (Feb. 

KS970011  (Feb. 

KS970019  (Feb. 

KS970025  (Feb. 

KS970026  (Feb. 

KS970063  (Feb. 
Missouri 

MO970O01  (Feb. 

MO970002  (Feb. 

M09  70003  (Feb. 

MO970004  (Feb. 

MO970005  (Feb. 

MC)970006  (Feb. 

MO970007  (Feb. 

MO970008  (Feb. 

MO970009  (Feb. 

M09  70010  (Feb. 

MO970011  (Feb. 

MO970012  (Feb. 

MO970013  (Feb. 

MO970014  (Feb. 

MO970015  (Feb. 

MO970016  (Feb. 

MO970017(Feb. 

MO970019  (Feb. 

MO970020  (Feb. 

MO970041  (Feb. 

MO970042  (Feb. 

MO970043  (Feb. 

MO970046  (Feb. 

MO970047  (Feb. 
MO970048  (Feb. 
MO970O49  (Feb. 
MO970050  (Feb 
MO970051  (Feb 
MOg70053  (Feb 
MO970054  (Feb 
MO970055  (Feb. 
M09 70056  (Feb. 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1-997) 
1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


14.  1997) 
14.  1997) 

14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 

14,  1997) 
14,1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 


336R: 


Federal  Register  /  Vol.  62.  No.  119  /  Friday.  June  20.  1997  /  Notices 


MO970057  (Feb.  14,  1997) 
MO970058  {Feb.  14.  1997) 
MO970059  (Feb.  14.  1997) 
MO970060  (Feb.  14.  1997) 
MO970062  (Feb.  14,  1997) 
MO970063  (Feb.  14,  1997) 
MC)970064  (Feb.  14,  1997) 
MO970065  (Feb.  14.  1997) 
MO970066  (Feb.  14,  1997) 
MO970067  (Feb.  14. 1997) 
MO970068  (Feb.  14. 1997) 
MC)970069  (Feb.  14. 1997) 
MC)970070  (Feb.  14.  1997) 
MO970071  (Feb.  14,  1997) 
MC)970072  (Feb.  14,  1997) 
MO970073  (Feb.  14. 1997) 

Volume  VI 

Alaska 

AK970001  (Feb.  14. 1997) 
Idaho 

ID970OO1  (Feb.  14, 1997) 

ID970OO2  (Feb.  14.  1997) 

ID970O03  (Feb.  14.  1997) 

ID970013  (Feb.  14.  1997) 

ID970014  (Fob.  14,  1997) 
Montana 

MT970001  (Feb.  14,  1997) 

MT970001  (Feb.  14.  1997) 

MT970003  (Feb.  14.  1997) 

MT9700O4  (Feb.  14.  1997) 

MT970005  (Feb.  14,  1997) 

MT970006  (Feb.  14,  1997) 

MT970007  (Feb.  14,  1997) 

MT970OO8  (Feb.  14, 1997) 
Washington 

WA970001  (Feb.  14.  1997) 

WA970002  (Feb.  14,  1997) 

WA970O03  (Feb.  14,  1997) 

WA970007  (Feb.  14.  1997) 

WA970011  (Feb.  14. 1997) 

Volume  Vn 
Nona 

General  Wage  Determination 
f^blication 

General  wage  determinations  issued 
under  the  Davis- Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 


State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  13th  day  of 
June  1997. 
Terry  SulliTan, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  97-15950  Filed  6-19-97;  8:45  am] 
atUJNQ  COOC  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritiine  Advisory  Committee  for 
Occupational  Safety  and  Health;  Notice 
of  Cancellation  of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

action:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health 
(MACOSH):  Notice  of  Cancellation  of 
Meeting. 

summary:  Notice  is  hereby  given  that 
the  Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
canceled  its  meeting  of  June  25  and  26. 
1997  at  the  Francis  Perkins  Department 
of  Labor  Building.  200  Constitution 
Avenue,  NW..  Washington.  D.C.  (OSHA 
published  the  Notice  of  Meeting  on  May 
30.  1997  (62  FR  29376)).  After  MACOSH 
reschedules  the  meeting.  OSHA  will 
give  notice  in  the  Federal  Register. 
MACOSH  was  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  on  matters 
relating  to  occupational  safety  and 
health  programs,  policies,  and  standards 
in  the  maritime  industries  of  the  United 
States. 

ADDRESSES:  Send  written  comments  in 
response  to  this  notice  to:  OSHA.  Office 
of  Maritime  Standards.  Room  N-3621. 
200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Phone  (202) 
219-7234,  fax  (202)  219-7477. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  John  Martonik,  Acting  Director. 
Directorate  of  Safety  Standards 
Programs,  OSHA.  (202)  219-8061. 


Signed  at  Wasiiington.  D.C.  this  17th  day 
of  June  1997. 
Greg  Watchman, 

Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  97-16207  Filed  6-19-97;  8:45  am) 
BHUNQ  COOE  4510-26-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

June  16,  1977. 

TIME  AND  date:  3:45  p.m..  Thursday, 

Jime  5, 1996. 

PLACE:  Room  6005.  6th  Floor,  1730  K 

Street.  N. W. .  Washington.  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 

Commissioners  present  that  the 

Commission  consider  and  act  upon  the 

following  in  closed  session: 

1.  Secretary  of  Labor  v.  Laurel  Run 

Mining  Co.,  et  al..  Docket  Nos. 

WEVA  94-347.  et  al. 
No  earlier  announcement  of  the 
scheduling  of  this  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen.  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 
Jean  H.  Elian, 
Chief  Docket  C/eric. 

[FR  Doc.  97-16423  Filed  6-18-97;  3:59  pm) 
BIUJNOCOOE  t73S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  3(M)16055] 

Advan^«<s  .'t^edicai  Systems,  Inc., 
Issuance  of  Director's  Decision  under 
10  CFR§  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.  S.  Nuclear 
Regulatory  Commission,  has  acted  on  a 
Petition  for  action  under  10  CFR  2.206 
dated  March  3, 1993.  filed  by  William 
B.  Schatz,  Esq..  on  behalf  of  the 
Northeast  Ohio  Regional  Sewer  District 
(Petitioner),  as  supplemented  by  letters 
dated  September  13.  1994.  October  13. 
1994  and  April  29.  1996.  wdth  regards 
to  NRC  Licensee,  Advanced  Medical 
Systems.  Inc.  (AMS) 

The  Petitioner  requested,  pursuant  to 
10  CFR  2.206.  that  the  NRC:  (1)  Modify 
AMS'  License  No.  34-19089-01  to 
require  that  AMS  assume  all  costs 
resulting  from  the  off-site  release  of 
cobalt-60  that  has  been  deposited  at  the 
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Petitioner's  Soutiierly  Wastewater 
Treatment  Center;  and  (2)  order  AMS  to 
decontaminate  the  sewer  connecting  its 
London  Road  facility  with  the  public 
sewer  at  London  Road,  and  continue 
down  stream  with  such 
decontamination  to  the  extent  that 
sampling  indicates  is  necessary. 

By  letters  dated  September  13.  1994. 
October  13,  1994,  and  April  29,  1996. 
the  Petitioner  filed  supplements  to  the 
Petition.  The  September  1994 
supplement  requested  that  NRC 
commence  enforcement  actions  against 
AMS  for  violations  of  10  CFR 
20.401(c)(3)  and  10  CFR  20.303(a), 
based  on  assertions  that  the  disposal 
records  maintained  by  AMS  are  grossly 
inaccurate,  in  violation  of  10  CFR 
20.401(c)(3),  and  that  AMS  dischai|ed 
material  to  the  sewer  that  was  not 
readily  soluble  or  dispersible  in  water, 
in  violation  of  10  CFR  20.303(a).  In 
addition,  the  September  1994 
supplement  requested  that  the  March  3, 
1993,  Petition  be  granted  immediately 
insofar  as  it  requested  that  AMS  be  held 
responsible  for  all  costs  arising  from 
contamination  of  the  Petitioner's 
treatment  plant  and  that  AMS  be 
required  to  decontaminate  the  sewer 
downstream  from  the  London  Road 
facility.  In  its  October  1994  supplement, 
the  Petitioner  requested  that  the  NRC 
commence  an  enforcement  action 
against  AMS  for  violation  of  10  CFR 
20.2003,  based  on  the  assertion  that 
AMS  had  recently  discharged  cobalt-60 
to  the  sewer  that  was  not  soluble  or 
readily  dispersible  biological  material, 
in  violation  of  that  provision.  In  its 
April  1996,  supplement,  the  Petitioner 
requested  NRC  action  on  a  license 
requiring  AMS  to  safely  and  reasonably 
decontaminate  the  London  Road 
interceptor  (the  sewer),  or,  if  the  NRC's 
position  is  that  such  action  has  already 
been  ordered.  NRC  action  requiring 
AMS  to  actually  complete  the 
decontamination. 

For  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-97-13).  the  Director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  has  denied  the  first  request, 
that  NRC  require  AMS  to  assume  all 
costs  resulting  from  the  offsite 
contamination  from  released  licensed 
material  within  NRC  limits.  With  regard 
to  the  request  to  order  AMS  to 
decontaminate  the  sewer  line,  as  set 
forth  in  DD-97-13).  NRC  has  already 
partially  granted  the  Petition,  insofar  as 
NRC  has  taken  action  by  amending 
AMS"  License  to  require  remediation  of 
the  sewer  line  connecting  the  London 
Road  Facility  with  the  public  sewer  at 
London  Road.  For  the  reasons  stated  in 
DD-97-13.  the  Director  has  denied  the 


remaining  requests  in  the  Petition  and 
its  supplements.  The  complete  text  of 
DD-97-13  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
Local  Public  Document  Room,  Perry 
•    Public  Library.  3735  Main  Street.  Perry. 
Ohio  44081. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  this  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl ).  Paperiello, 

Director  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

Director's  Decision  under  10  CFR 
§2.206 

/.  Introduction 

By  letter  dated  March  3,  1993, 
addressed  to  Mr.  James  Taylor,  former 
Executive  Director  for  Operations.  U.S. 
Nuclear  Regulatory  Commission  (NRC). 
William  B.  Schatz.  Esq..  on  behalf  of  the 
Northeast  Ohio  Regional  Sewer  District 
(District),  requested  that  NRC  take 
action  with  respect  to  Advanced 
Medical  Systems.  ]nc.  (AMS).  of 
Cleveland,  Ohio,  an  NRC  licensee.  The 
District  requested,  pursuant  to  10  CFR 
§  2.206,  that  NRC:  (1)  Modify  AMS 
License  No.  34-19089-01  to  require  that 
AMS  assume  all  costs  resulting  from  the 
off-site  release  of  cobalt-60  that  has  been 
deposited  at  the  District's  Southerly 
Wastewater  Treatment  Center  (SWTC); 
and  (2)  order  AMS  to  decontaminate  the 
sewer  connecting  its  London  Road 
facility  with  the  public  sewer  at  London 
Road,  and  continue  downstream  with 
such  decontamination  to  the  extent  that 
sampling  indicates  is  necessary. 

The  District  alleges  the  following 
bases  for  its  request:  (1)  Cobalt-60  has 
been  discovered  in  the  ash  piles 
resulting  from  the  incineration  of 
sewage  sludge  at  the  District's  SWTC; 
(2)  AMS  is  the  only  licensee  in  the 
District's  service  area  authorized  to 
process  cobalt-60  in  a  loose  metallic 
form  consistent  with  the  form  present  in 
the  ash;  (3)  AMS  is  the  only  entity 
(except  for  the  former  owner  of  the 
London  Road  facility)  that  has  reported 
discharging  cobalt-60  to  the  sanitary 
sewer  system  leading  to  the  SWTC;  (4) 


NRC  documents  present  ample  evidence 
of  cobalt-60  contamination  at  the 
London  Road  facility,  including 
numerous  drains  inside  the  building;  (5) 
there  are  excessive  exposure  rates  in  the 
sewer  connecting  the  building  to  the 
public  sewer  system;  (6)  this  sewer  line 
has  been  classified  as  a  restricted  area, 
which  effectively  denies  the  District 
access  to  the  manhole  for  sampling 
industrial  discharges;  and  (7)  the  AMS 
London  Road  facility  is  the  source  of  the 
cobalt-60  at  the  SWTC. 

By  letter  dated  April  2.  1993.  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  NRC.  formally 
acknowledged  receipt  of  the  Petition 
and  informed  the  District  that  its  request 
was  being  treated  pursuant  to  10  CFR 
§  2.206  of  the  Commission's  regulations. 
A  notice  of  the  receipt  of  the  Petition 
was  published  in  the  Federal  Register 
on  Tuesday,  April  13. 1993  (58  FR 
19282).  Staff  sent  a  copy  of  the  letter 
dated  April  2.  1993,  with  a  copy  of  the 
Petition,  to  AMS. 

By  letters  dated  September  13,  1994, 
October  13,  1994,  and  April  29,  1996. 
the  District  filed  supplements  to  its 
March  3,  1993,  Petition.  The  District's 
September  1994  supplement  requested 
that  NRC  commence  enforcement 
actions  against  AMS  for  violations  of  10 
CFR  §  20.401(c)(3)  and  10  CFR 
§  20.303(a),  based  on  assertions  that  the 
disposal  records  maintained  by  AMS  are 
grossly  inaccurate,  in  violation  of  10 
CFR  §  20.401(c)(3),  and  that  AMS 
discharged  material  to  the  sewer  that 
was  not  readily  soluble  in  or  dispersible 
in  water,  in  violation  of  10  CFR 
§  20.303(a).  In  addition,  the  September 
1994  supplement  requested  that  the 
March  3,  1993,  petition  be  granted 
immediately  insofar  as  it  requested  that 
AMS  be  held  responsible  for  all  costs 
arising  from  contamination  of  the 
District's  treatment  plant  and  that  AMS 
be  required  to  decontaminate  the  sewer 
downstream  from  the  London  Road 
facility.  In  iU  October  1994  supplement, 
the  District  requested  that  NRC 
commence  an  enforcement  action 
against  AMS  for  violation  of  10  CFR 
§  20.2003.  based  on  the  assertion  that 
AMS  had  recently  discharged  cobalt-60 
to  the  sewer  that  was  not  soluble  or 
readily  dispersible  biological  material, 
in  violation  of  that  provision.  In  its 
April  1996  supplement,  the  District 
requested  NRC  action  on  a  license 
requiring  AMS  to  safely  and  reasonably 
decontaminate  the  London  Road 
interceptor  (the  sewer),  or,  if  NRC's 
position  is  that  such  action  has  already 
been  ordered,  NRC  action  requiring 
AMS  to  actually  complete  the 
decontamination. 
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Since  receipt  of  the  March  3. 1993, 
Petition,  NRC  has  amended  AMS' 
license  such  that  one  of  the  District's 
requests  has  already  been  partially 
granted,  as  set  forth  below.  I  have 
completed  my  evaluation  of  the 
remaining  matters  raised  by  the  District 
and  have  determined  that,  for  the 
reasons  stated  below,  the  other  requests 
in  the  Petition  and  its  supplements 
should  be  denied. 

JI.  Background 

NRC  issued  License  No.  34-19089-01 
to  AMS  on  November  2,  1979.  Picker 
Corporation  hdd  previously  owned  and 
operated  the  licensed  operation, 
facilities,  and  equipment  since  1959. 
From  1979  to  mid-1991,  the  AMS 
license  authorized  the  possession  of 
150,000  curies  (5550  terabecquerels)  of 
cobalt-60  in  solid  form  for  the  purpose 
of  manufacturing  sealed  sources  for 
distribution  to  authorized  recipients  for 
use  in  teletherapy  units  (used  at  medical 
facilities  for  treatment  of  medical 
conditions).  The  AMS  license  currently 
limits  possession  to  150,000  curies 
(5550  terabecquerels)  as  solid  metal  and 
135,000  curies  (4995  terabecquerels)  in 
sealed  sources,  for  use  in  installing  and 
servicing  teletherapy  units,  and  training; 
the  current  license  does  not  authorize 
manufacture  of  sealed  sources  for 
distribution.  The  license  also  authorizes 
possession  of  40,000  curies  (1480 
terabecquerels)  of  cesium-137  in  sealed 
sources,  and  4040  kilograms  of  plated 
depleted  uranium  shielding,  incident  to 
teletherapy  and  industrial  radiography 
installation,  maintenance,  and  service. 
The  facility  that  houses  the  licensed 
material  is  located  on  London  Road  in 
Cleveland,  Ohio. 

The  District  is  responsible  for 
operating  three  wastewater  treatment 
facilities  in  and  around  the  Cleveland, 
Ohio,  metropolitan  area.  The  District's 
SWTC  has  been  operating  since  1927  to 
remove  grit  and  debris  from  wastewater 
that  the  District  services.  This  process 
involves  incineration  of  sludge, 
transport  of  the  residual  ash  in  a  slurry 
to  settlement  and  evaporation  ponds, 
and  eventual  transfer  of  the  dried  ash  to 
landfills.  The  SWTC  also  incinerates 
sludge  generated  at  other  facilities, 
including  the  District's  Easterly  Plant, 
which  services  the  area  where  AMS  is 
located. 

In  April  1991,  NRC  identified  cobalt- 
60  at  the  SWTC  in  ash  piles 
coincidental  to  an  aerial  radiation 
survey  of  an  unrelated  site.  In 
September  1991  and  March  1992,  at  the 
request  of  NRC,  Oak  Ridge  Institute  for 
Science  and  Education  (ORISE) 
performed  surveys  at  the  SWTC  to 
determine  the  extent  of  the  cobalt-60 


contamination  at  the  facility.  The  results 
of  the  ORISE  surveys  are  reported  in 
Radiological  Characterization  Survey 
for  Selected  Outdoor  Areas,  Northeast 
Ohio  Regional  Sewer  District,  Southeriy 
Wastewater  Plant,  Cleveland,  Ohio, 
Final  Report,  August  1992  (hereafter 
referred  to  as  "ORISE  report").  The 
ORISE  report  indicated  that  there  were 
elevated  direct  radiation  readings  that 
were  caused  by  cobalt-60 
contamination,  with  elevated 
concentrations  in  soil  and  sediment 
samples.  Based  on  this  ORISE  report 
and  information  collected  and  examined 
by  NRC  staff,  NRC  estimated  that  a  total 
activity  of  414  millicuries  (15.3 
gigabecquerels)  of  cobalt-60  existed  at 
the  SWTC  in  1992. 

Since  the  District  needs  to  transfer  the 
dried  ash  from  the  evaporation  ponds  to 
continue  operations,  NRC  approved  the 
site  remediation  strategy  for  ash 
removal,  and  had  ORISE  perform  an 
independent  survey  to  evaluate  the 
radiological  status  of  the  remediated 
area.  The  District  performed  a 
radiological  characterization  of  the 
facility  to  better  determine  the  amount 
of  cobalt-60  that  is  actually  present  on 
the  SWTC  site;  the  District's  consultant 
estimated  the  quantity  of  cobalt-60  in 
the  North  Fill  Area,  as  of  1993.  to  be 
about  443  millicuries  (16.4 
gigabecquerels). 

As  discussed  below,  NRC  has 
evaluated  the  District's  concerns  and 
bases  for  its  requests  for  NRC  action. 
Although  NRC  has  amended  AMS' 
license  to  require  remediation  of  the 
interceptor  sewer  line  operated  by  the 
District  in  the  vicinity  of  the  connecting 
line  from  the  AMS  facility,  which 
partially  grants  one  of  the  District's 
requests,  the  District's  remaining 
requests  are  denied  for  the  reasons 
discussed  below. 

///.  Discussion 

A.  Timing  and  Source  of  Contamination 
Identified  at  the  SWTC 

In  1991,  cobalt-60  was  discovered  in 
the  North  Fill  Area."  The  staffs  review 
of  the  history  of  the  SWTC  revealed 
that,  after  renovation  of  the  incinerators 
between  1975  and  1978,  the  incinerators 
came  back  on  line  in  November  1978. 
and  the  current  ponds  were  put  into  use 
for  the  first  time.  The  ponds  were  then 
cleaned  for  the  first  time  from  December 


'  Significant  levels  of  cobalt-60  requiring 
remediation  were  discovered  in  the  North  Fill  Area, 
in  the  existing  In-Place  Ash  section  of  the  South  Fill 
Area,  and  in  the  northern  section  of  the  South  Fill 
Area.  Only  the  North  Fill  Area  contamination  can 
be  dated  with  any  degree  of  certainty,  although 
AMS  records  indicate  that  1989  was  the  last  year 
AMS  discharged  coball-60  directly  into  the  sanitary 
sewer  system. 


1982  to  March  1983.  The  District 
removed  the  ash  firom  the  evaporation 
ponds  and  placed  it  in  the  North  Fill 
Area,  which  was  then  landscaped.  This 
was  the  only  time  the  North  Fill  Area 
was  used  for  ash  disposal.  Accordingly, 
the  cobalt-60  entered  the  District's 
system  and  was  deposited  at  SWTC 
between  late  1978  (when  the  ponds 
were  first  used)  and  December  1982 
(when  the  ponds  were  first  cleaned  and 
the  ash  placed  in  the  North  Fill  Area). 
See  Memorandum  for  Carl  J.  Paperiello, 
former  Deputy  Regional  Administrator, 
NRC  Region  III,  from  Loren  J.  Hueter, 
Radiation  Specialist,  Division  of 
Nuclear  Material  Safety,  NRC  Region  III, 
on  the  subject  of  "Report  on  Trip  to 
General  Chemical  Corporation  (Non- 
licensee),  5000  Warner  Road,  Cleveland, 
Ohio,  and  to  Northeast  Ohio  Regional 
Sewer  District,  6000  Canal  Road, 
Cleveland,  Ohio,"  (Docket  No.  030- 
18276;  License  No.  34-17726-02)  dated 
June  13,  1991.  The  staffs  conclusion  as 
to  when  cobalt-60  contamination 
entered  the  sanitary  sewer  system  is 
supported  by  the  District's  letter,  dated 
September  13,  1994,  which  stated  that 
the  earliest  possible  date  that  the  cobalt- 
60  could  have  been  discharged  into  the 
sanitary  sewer  was  not  more  than  a 
week  or  two  before  the  opening  of 
lagoons  in  October  1978. 

In  an  attempt  to  determine  all 
possible  contributors  of  cobalt-60 
contamination  to  the  SWTC,  NRC 
conducted  a  file  review  of  all  licenses 
issued  since  1975.  active  and 
terminated,  for  activities  at  facilities  in 
the  zip  code  areas  serviced  by  the 
District.  NRC  contacted  existing  and 
previous  licensees  for  additional 
information.  The  U.S.  Department  of 
Energy  was  also  contacted  to  determine 
if  any  of  its  operations  in  the  Cleveland 
metropolitan  area  could  have 
contributed  to  the  cobalt-60 
contamination  at  the  SWTC.  Although 
other  cobalt-60  users  were  found  in  the 
NRC's  file  search,  it  was  concluded  that 
no  facility,  other  than  AMS'  facility  at 
1020  London  Road,  Cleveland,  Ohio, 
was  authorized  to  possess  the  quantities 
of  unsealed  cobalt-60  that  could  have 
contributed  to  the  levels  of  cobalt-60 
contamination  found  at  the  SWTC. 
Memorandum  from  Roy  Caniano,  Chief, 
Materials  Inspection  Branch,  Division  of 
Radiological  Safety  &  Safeguards 
(DRSS).  Region  III,  to  William  L. 
Axelson,  Director,  DRSS.  dated 
November  7,  1994  (hereafter  "Caniano 
memo"). 

Given  the  information  as  to  the  timing 
of  the  disposals  into  the  sewer  system 
that  caused  the  cobalt-60  contamination 
at  the  SWTC,  the  staff  included  Picker, 
which  previously  used  the  facility 
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under  NRC  license,  in  its  review  and 
inspection,  although  the  District  did  not 
seek  action  against  Picker.  Current  and 
former  Picker  employees,  as  noted  in 
Inspection  Report  No.  030-16055/93003 
(Section  3.C),  issued  November  7,  1994, 
stated  that  liquid  radioactive  waste  was 
routinely  discharged  from  the  London 
Road  facility.  They  stated,  however,  that 
the  1  curie  (37  gigabecquerels)  per  year 
annual  gross  quantity  disposal  limit  (10 
CFR  §  20.303}  was  never  exceeded 
during  their  respective  tenures.  Based 
on  the  information  gathered  during  the 
inspection,  it  is  highly  likely  that  Picker 
Corporation  discharged  cobalt-60  into 
the  sanitary  sewerage  system  every  year 
that  it  operated  the  London  road  facility, 
including  the  1978  and  1979  time 
period  of  interest.  As  for  AMS,  its 
records  indicate  that  a  total  of  209 
millicuries  (7.73  gigabecquerels)  of 
unsealed  cobalt-60  was  disposed  of  into 
the  sanitary  sewerage  system  during  the 
period  1980  to  1989.  Caniano  memo  at 
3.  AMS  records  indicate  that  1989  was 
the  last  year  that  cobalt-60  was 
discharged  directly  into  the  sanitary 
sewerage  system.  NRC  Inspection 
Report  No.  03O-16055/93003(DRSS)  at 
7.  issued  November  7,  1994.  AMS 
records  also  specifically  list  releases 
during  the  1980-82  time  frame. 
Inspection  Report  No.  030-16055/93002 
at  17,  issued  August  2,  1993.  The 
information  gathered  by  the  staff 
indicates,  therefore,  that  cobalt-60  was 
likely  released  from  the  London  Road 
facility  during  the  1979-82  period  of 
interest  by  both  Picker  and  AMS. 

AMS  has  recorded  discharging  cobalt- 
60  to  the  sanitary  sewer  system  that 
eventually  leads  to  SWTC,  as  described 
above.  AMS  records  indicate,  however, 
that  it  had  been  discharging  cobalt-60  in 
accordance  with  the  quantities  and 
concentrations  authorized  by  the  then- 
applicable  regulations  and  license. 
NRC's  inspection  and  review  of  records 
have  not  revealed  any  documentation  at 
AMS  or  other  evidence  that  would 
indicate  discharges  in  excess  of 
authorized  limits. 

B.  Request  for  NRC  Action  To  Require 
AMS  To  Assume  the  Cost  Resulting 
From  Offsite  Release  of  Cobalt-60 

The  staff  has  carefully  considered  the 
action  the  District  has  requested  and  the 
bases  stated  by  the  District  for  its 
request.  In  addition,  the  staff  has 
evaluated  the  results  of  its  inspections 
and  all  available  information  related  to 
the  District's  requests.  None  of  the 
available  information,  individually  or 
taken  together,  demonstrates  that  AMS 
violated  NRC  regulatory  limits  or  other 
requirements  related  to  the  discharge  of 
cobalt-60  into  the  sanitary  sewer  system. 
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In  a  proceeding  involving  the 
decommissioning  of  the  Yankee  Nuclear 
Power  Station  near  Rowe, 
Massachusetts,  the  Commission  stated 
that  it  had  no  authority  to  grant  an 
intervenor's  request  for  compensation 
similar  to  the  District's.  Yankee  Atomic 
Electric  Co.  (Yankee  Nuclear  Power 
Station),  CLI-9&-7,  43  NRC  235  (1996). 
In  the  Yankee  Atomic  proceeding,  the 
licensee  had  initiated  substantial 
decommissioning  of  its  facility  through 
a  "Component  Removal  Project"  (CRP) 
under  a  new  Commission  policy 
interpreting  the  decommissioning  rule 
(10  CFR  §  50.82)  and  had  removed  and 
disposed  of  many  radioactive 
components  through  the  CRP.  The 
intervenors  succeeded  in  challenging 
the  Commission  policy,  which  had 
allowed  the  licensee  to  initiate  the  CRP 
without  an  opportunity  for  a  hearing. 
CANv.  NRC.  59  F.3d  294  (1st  Cir.  1995). 
As  relief  for  the  failure  to  offer  an 
opportunity  for  a  hearing,  and  based  on 
their  assertion  that  the  CRP  had  caused 
workers  and  the  public  to  receive  doses 
far  above  those  as  low  as  reasonably 
achievable,  the  intervenors  requested 
the  Commission  to  require  the  licensee 
to  establish  a  fund  for  the  treatment  of 
cancers  caused  by  the  doses  resulting 
from  the  CRP.  Yankee  Atomic.  CLI  96- 
7  at  268.  In  rejecting  the  intervenors" 
arguments,  the  Commission  held  that 
"no  statute  or  regulation  grants  the 
Commission  authority  to  require  the 
Licensee  to  pay  (in  effect)  compensatory 
damages  to  private  individuals."  Id.  at 
269. 

The  District's  request  for 
compensation  from  AMS  for  costs 
resulting  from  offsite  releases  of  cobalt- 
60  from  the  London  Road  facility  is  not 
materially  different  bom  the  Yankee 
Atomic  intervenors'  request  for 
compensation.  No  statute  authorizes  the 
NRC  to  require  any  licensee  to  pay  such 
compensatory  damages,  especially  in  a 
case  in  which  the  releases  that  resulted 
in  the  third  party's  damages  were  within 
applicable  NRC  limits. 

The  District,  in  addition  to  filing  its 
Petition  with  NRC,  instituted  a  court 
action  against  AMS  and  other 
defendants  for  tort  remedies,  including 
property  damage  and  remediation  costs, 
resulting  trom  the  discharge  of  cobalt-60 
into  the  District's  system.  The  action, 
which  was  pending  before  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio,  Eastern  Division  (Case 
No.  1:94  CV  2555).  has  been  settled. 
Letter  dated  January  2,  1997.  from  L.  K. 
English,  Esq..  Northeast  Ohio  Regional 
Sewer  District,  to  J.  Madera,  Division  of 
Nuclear  Material  Safeguards,  NRC.  A 
court  of  competent  jurisdiction,  and  not 
NRC,  is  the  proper  forum  for  the  District 


to  seek  compensatory  damages  from 
AMS.  Accordingly,  the  District's  request 
for  NRC  action  to  require  AMS  to 
assume  the  costs  resulting  from  the 
release  of  cobalt-60  is  denied. 

C.  Request  To  Require  AMS  to 
Decontaminate  the  Sewer  Connecting  Its 
London  Road  Facility  With  the  Public 
Sewer  at  London  Road  and  Continue 
Downstream  to  the  Extent  AMS/NRC 
Sampling  Indicates  Is  Necessary 

By  letter  dated  April  29,  1996,  the 
District  supplemented  its  original 
Petition  with  a  request  that  AMS  be 
required  to  "safely  and  reasonably" 
decontaminate  the  London  Road 
interceptor.  In  addition,  the  District 
requested  that  NRC  take  action  to  have 
AMS  complete  the  decontamination  of 
the  interceptor  if  NRC  believed  that  it 
had  already  ordered  AMS  to  take  action 
to  decontauninate  the  interceptor.  The 
indicated  sewer  cormection  that  was 
identified  as  having  excessive  exposure 
rates  is  on  AMS  property.  NRC  did  issue 
a  Notice  of  Violation  (NOV)  for  AMS' 
violation  of  10  CFR  §  20.105.  in  that  the 
exposure  rates  in  the  accessible  sewer 
line  on  the  AMS  facility  were  excessive 
for  an  unrestricted  area.  NOV  issued  to 
AMS.  License  No.  34-19089-01,  dated 
May  5,  1988,  resulting  from  a  special 
safety  inspection  conducted  on  April 
13,  1988  (NRC  Inspection  Report  No. 
16055/88001  (DRSS)).  However,  the 
manhole  controlling  access  to  the  sewer 
connection  was  designated  a  restricted 
area;  the  sewer  cover  on  the  AMS 
property  was  secured  with  a  lock  and 
bar;  and  the  sewer  connection  area  was 
partially  decontaminated,  reducing  the 
contamination  and  exposure  rate  levels. 
Letter  from  T.  J.  Hebert,  Chairman, 
Radioisotope  Committee,  AMS.  to  R.  E. 
Burgin.  Senior  Radiation  Sp>ecialist, 
NRC  Region  III,  dated  May  23,  1988. 
These  facts  were  confirmed  by  Oak 
Ridge  Associated  Universities, 
contracted  by  NRC  to  perform  a 
radiological  survey  to  determine  the 
then  current  conditions  at  the  AMS 
facility.  See  Oak  Ridge  Associated 
Universities  Report  Radiation  Survey  of 
the  Advanced  Medica]  Systems,  Inc., 
London  Road  Facility,  Cleveland,  Ohio, 
Final  Report  at  20  (April  1989).  The 
exposure  rates  are  no  longer  considered 
excessive  as  a  result  of  the 
decontamination  performed  by  AMS 
and  the  designation  of  the  manhole  as 
a  restricted  area.  Moreover,  in  1995. 
AMS  permanently  sealed  the  lateral 
from  the  old  manhole  to  the  sewer  line. 
AMS  also  removed  most  of  the  original 
foundation  underdrain  system  and 
replaced  it  with  a  new.  clean  system. 
AMS  is  currently  required  to  test  the 
groundwater  pumped  from  the  new 
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foundation  underdrain  system,  to 
ensvue  compliance  with  10  CFR 
§20.2003. 

The  NRC  has  taken  action  by  issuing 
Amendment  No.  32  to  AMS'  license, 
dated  March  17.  1995.  in  which  the 
NRC,  through  Condition  19.F..  required 
AMS  to  remediate  the  London  Road 
interceptor  in  the  vicinity  of  the 
abandoned  lateral,  as  described  in  an 
AMS  letter  proposing  action  to 
remediate  contaminated  piping.  See 
"Action  Flan  for  the  London  Road 
Facility,"  at  2  (Jan.  27,  1996).  License 
Condition  19  required  that  remediation 
of  the  interceptor  be  completed  within 
90  days  (i.e.,  by  June  15,  1995).  In 
Amendment  No.  35  to  AMS'  license, 
dated  June  16, 1995,  NRC  required  AMS 
to  initiate  remediation  activities  no  later 
than  July  8,  1995,  and  to  notify  NRC  no 
later  than  July  14. 1995.  to  confirm 
initiation  of  (he  remediation  of  the 
interceptor.  Amendment  No.  35. 
however,  deleted  the  June  15,  1995,  date 
for  completion  of  remediation  of  the 
interceptor  imposed  by  Amendment  No. 
32. 

By  a  letter  dated  July  12. 1995,  AMS 
informed  NRC  that  it  would  not  start  the 
remediation  of  the  interceptor  until  July 
29.  1995.  and  did  not  provide  an 
estimated  completion  date  for  the 
remediation,  as  AMS  further  informed 
NRC  that  it  needed  the  District's 
approval  to  access  the  interceptor.  Letter 
from  R.  Meschter,  Radiation  Safety 
Officer  (RSO).  AMS.  to  J.  Caldwell. 
NRC,  dated  July  12. 1995.  By  a  letter 
dated  July  19,  1995,  AMS  informed  NRC 
that,  for  the  same  reasons  given  in  the 
July  12.  1995,  letter,  it  would  not 
initiate  remediation  until  August  1 1 , 
1995.  Letter  from  R.  Meschter,  RSO, 
AMS.  to  J.  Caldwell.  NRC.  dated  July  19. 
1995.  At  that  time.  AMS  and  the  District 
still  had  not  agreed  on  arrangements  for 
entry  and  evaluation  of  the  interceptor. 
In  a  letter  dated  January  2. 1997.  from 
L.  K.  English.  Esq.,  Northeast  Ohio 
Regional  Sewer  District,  to  J.  Madera. 
NRC.  the  District  forwarded  a  copy  of  a 
settlement  agreement  between  the 
District  and  AMS  regarding  their  court 
litigation.  The  setUement  indicates  that 
AMS  agreed,  inter  alia,  to  pay  the 
District  a  fixed  sum,  and  the  District 
agreed  to  allow  re-connection  of  the 
AMS  facility  to  the  London  Road 
interceptor  after  AMS'  taking  certain 
actions  pertaining  to  conditions  of  the 
facility,  and  to  design  and  construction 
of  the  connection.  The  part  of  the 
agreement  concerning  re-connection 
provides  an  alternative  to  use  the 
present  manhole  located  in  London 
Road,  provided  that  the  plans  include 
decontamination  of  the  interceptor,  at 
AMS'  cost,  before  such  use.  The 


agreement  specifies  conditions  and 
procedures  under  which  AMS  may  plan 
to  use  the  present  manhole  in  the 
interceptor.  In  a  meeting  with  NRC  and 
AMS  on  February  10,  1997.  AMS 
indicated  that  it  was  its  intention  to 
reconnect.  Official  Transcript  of 
Proceedings:  "Public  Meeting  with 
Advanced  Medical  Systems,  Inc.,"  pp. 
50-51  (Feb.  10, 1997).  AMS  stated  it 
will  probably  take  from  nine  months  to 
a  year  and  a  half  for  re-connection  to 
actually  happen.  Id.  at  51.  In  summary, 
insofar  as  Amendments  No.  32  and  35 
require  AMS  to  remediate  the  sewer 
connecting  its  London  Road  facility 
with  the  public  sewer,  this  request  of 
the  District  has  been  partially  granted. 
Although  access  to  the  interceptor  is 
now  controlled.  License  Condition  19.F. 
requires  AMS  to  remediate  the 
interceptor.  The  staff  intends  to  pursue 
this  matter  in  the  near  future.  It  is  the 
staffs  intent  that  the  access  concerns  be 
resolved  promptly,  so  that  remediation 
may  begin  and  be  completed  as  soon  as 
practical. 

D.  Other  Issues  Raised  in  Supplements 
to  Petition 

By  letters  dated  September  13,  1994, 
and  October  13,  1994,  the  District 
supplemented  its  original  Petition  with 
a  request  that  NRC  commence  an 
appropriate  enforcement  action  against 
AMS  for  the  maintenance  of  grossly 
inaccurate  records  of  disposal  of 
radioactive  material  from  1978  to  1993, 
in  violation  of  10  CFR  §  20.401(b)(3)  (in 
effect  through  December  31,  1993).  The 
District  also  asserted  that  AMS  had 
disposed  of  cobalt-6G  that  was  not 
"readily  soluble  or  dispersible  in 
water,"  in  violation  of  10  CFR  §  20.303 
(in  effect  through  December  31.  1993), 
and  had  more  recently  discharged 
cobalt-60  which  was  not  "readily 
soluble  or  dispersible  biological 
material,"  in  violation  of  10  CFR 
§  20.2003  (in  effect  on  January  1, 1994, 
and  thereafter). 

The  staff  has  conducted  numerous 
recent  inspections  at  the  London  Road 
facility  to  address  the  District's  concerns 
over  cobalt-60  discharges  into  the 
sanitary  sewerage  system.  On  March  15. 
1995.  NRC  issued  a  Notice  of  Violation 
to  AMS  for  failures  to:  (1)  Evaluate  the 
quantity  of  cobalt-60  released  to  the 
sewer  system  resulting  from  facility 
floods  and  certain  decontamination 
activities;  and  (2)  remove  non- 
suspendible  solids  by  the  use  of  a  cloth 
filter,  as  required  by  AMS'  license 
conditions.  The  background  relating  to 
unmonitored  releases  resulting  from 
facility  floods  and  certain 
decontamination  activities  is  set  forth 
below. 


The  information  as  to  when  the 
unmonitored  releases  occurred  came 
horn  current  and  former  Picker  and 
AMS  employees  and  identified  several 
occasions  in  the  late  1960s  and  the  mid- 
to  late- 1980s  when  the  basement  was 
flooded,  resulting  in  backflow  into  the 
sewer  system.  The  available  information 
indicated  that  not  all  these  occurrences 
were  evaluated  to  identify  the  amount  of 
radioactivity  that  may  have  been 
released.  Inspection  Report  No.  030- 
16055/93003.  at  16-19.  Based  on  the 
extensive  information  provided  by  the 
interviewees,  the  staff  concluded  that  it 
was  unlikely  that  the  cumulative  total 
quantity  of  cobalt-60  released  during 
these  unmonitored  releases  exceeded  a 
few  hundred  millicuries.  Id. 

As  to  the  filtering  of  the  waste  water 
pumped  from  holding  tanks  in  the 
Waste  Hold-Up  Tank  room,  the 
information  gathered  from  the 
interviewees  strongly  indicated  that  the 
filter  was  not  always  in  place  from  the 
mid-1970s  through  the  mid-1980s,  thus 
raising  the  potential  for  cobalt-60  pellets 
to  have  been  discharged  through  this 
route  into  the  sewer  system.  Id.  at  14. 

The  NRC  has  already  taken 
enforcement  action  for  the  failures  to: 
(1)  Evaluate  and  report  certain  releases 
into  the  sewer  system  as  a  result  of 
facility  floods  or  decontamination 
activities  that  likely  included  cobalt-60; 
and  (2)  ensure  that  waste  water  in  the 
hold-up  tanks  was  passed  through  filters 
that  should  have  captured  any  cobalt-60 
pellets  before  the  release  of  the  water  to 
the  sewer  system.  The  staff  does  not 
believe  that  further  enforcement  action 
for  the  matters  identified  in  the 
September  1994  supplement  is 
warranted. 

Regarding  the  October  1994 
supplement's  request  for  enforcement 
action  for  violation  of  10  CFR  §  20.2003, 
the  staff  has  not  found  evidence,  based 
on  NRC  interviews  and  review  of 
records,  that  AMS  intentionally 
disposed  of  cobalt-60  into  the  facility's 
drains  leading  to  the  District's  sanitary 
sewerage  system  since  May  1989.  The 
AMS  records  contain  no  discharge  log 
entries  after  this  date.  Furthermore, 
AMS  has  not  generated  liquid 
radioactive  waste  from  manufacturing 
operations  in  several  years,  and  has  no 
plans  to  do  so  in  the  future,  because  of 
termination  of  source  manufacturing 
operations.  See  Inspection  Report  No. 
030-16055/93002.  However,  both  the 
District  and  the  staff  performed 
sampling  (post  January  1.  1994.  the 
effective  date  of  revision  of  10  CFR  Part 
20)  that  identified  cobalt-60  at  the  point 
of  discharge  of  the  sanitary  sewerage 
piping  from  the  London  Road  facility 
into  the  District's  sewer  line.  See  the 
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District  8  supplement  to  its  Petition, 
dated  October  13,  1994.  and  Inspection 
Report 

No.  030-16055/94003,  issued  on 
December  6.  1994.  The  presence  of  the 
cobalt-60  appears  to  be  a  result  of  plate- 
out  of  CQbalt-60  onto  the  walls  of  the 
piping  leading  from  the  London  Road 
facility.  The  staff  had  characterized  the 
results  of  its  sampling  as  indicating  an 
apparent  violation  of  10  CFR  §  20.2003 
Id. 

The  sampling  performed  by  the 
District  and  subsequent  sampling 
performed  by  the  staff  in  early  1995 
indicated  that  some  or  all  the  cobalt-60 
detected  might  be  "soluble,"  as  that 
term  is  defined  in  NRC  Information 
Notice  No.  94-07,  dated  January  28, 
1994.  The  uncertainty  as  to  the 
solubility  of  the  cobalt-60  prompted  the 
staff  to  begin  preparations  for  a 
solubility  analysis  of  the  sample  taken 
on  August  17,  1994.  In  accordance  with 
Region  III  policy,  those  samples  had 
been  transferred  back  to  the  District,  on 
whose  property  the  samples  had  been 
taken.  Because  of  further  analyses  the 
District  had  performed  on  the  samples, 
the  samples  no  longer  existed  in  their 
original  form;  therefore  further 
solubility  analyses  could  not  be 
performed.  Further  representative 
samples  of  the  water  at  this  point  in  the 
waste  stream  could  not  be  tAen  because 
of  the  District's  plugging  of  the  pipe.  In 
view  of  the  inability  of  3ie  staff  to 
determine  that  the  cobalt-60  in  the 
sampled  water  was,  in  fact,  insoluble, 
there  was  an  insufficient  basis  to  cite 
AMS  for  a  violation  of  10  CFR 
§  20.2003.  Furthermore,  there  is  not  now 
a  significant  potential  for  discharge  of 
cobalt-60  from  the  London  Road  facility 
to  the  District's  system  because:  (1)  old 
piping  connecting  the  facility  to  the 
District's  lines  has  been  plugged;  (2)  the 
District  has  not  permitted  AMS  to 
connect  new  clean  piping  installed  by 
AMS  to  the  District's  lines;  and  (3)  AMS 
collects  and  treats  all  water  used  on  the 
site  and  holds  it  in  tanks  before  it  is 
determined  not  to  contain  insoluble 
cobalt-60. 

The  staff  believes  that  the  vast 
majority  of  cobalt-60  inventory  and 
activity  discharged  into  the  District's 
sanitary  sewerage  system  was 
dispersible.  It  can  be  expected  that  a 
small  amount  of  readily  dispersible 
material  would  plate-out  onto  the  sewer 
system  pipes  over  the  long  history  of 
cobalt-60  discharges  by  Picker  and 
AMS.  Staff  concludes  that  the  fact  that 
a  small  amount  of  cobalt-60  built  up 
over  time  in  sewer  pipes  leading  from 
the  AMS  fiacility.  by  itself,  does  not 
support  the  District's  assertion  that  a 


discharge  in  violation  of  10  CFR 

§  20.303  or  10  CFR  §  20.2003  occurred. 

IV.  Conclusion 

For  the  reasons  discussed  above,  no 
basis  exists  for  taking  any  action,  in 
addition  to  the  action  described  above, 
in  response  to  the  requests  in  the 
Petition  and  its  supplements. 
Accordingly,  no  further  action  pursuant 
to  10  CFR  §  2.206  is  being  taken  in  this 
matter. 

As  provided  by  10  CFR  §  2.206(c),  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  The  Decision  will 
become  the  final  action  of  the 
Commission  twenty-five  (25)  days  after 
issuance  unless  the  Commission  on  its 
own  motion  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  PaperieUo, 

Director  Office  of  Nuclear  Material  Safety  and 
Safeguards 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250,  50-251.  50-335,  and 
50-389,  License  Nos.  DPR-31,  DPR-41, 
DPR-67,  and  NPF-16] 

Florida  Power  &  Light  Company, 
Turkey  Point,  Units  3  and  4,  and  St. 
Lucie,  Units  1  and  2;  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  April  23,  1997,  as  supplemented 
May  11  and  May  17,  1997,  Thomas  J. 
Saporito,  Jr.,  on  behalf  of  himself  and 
the  National  Litigation  Consultants 
(Petitioners)  has  requested,  pursuant  to 
Section  2.206  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  2.206),  that 
the  U.S.  Nuclear  Regulatory 
Commission  (Commission  or  NRC)  take 
action  with  regard  to  operations  at  the 
Florida  Power  &  Light  Company's  (FPL 
or  licensee)  Turkey  Point  Nuclear 
Station,  Units  3  and  4,  and  St.  Lucie 
Nuclear  Station,  Units  1  and  2. 

The  Petitioners  request  the 
Commission  (1)  modify,  suspend,  or 
revoke  FPL's  operating  licenses  for  these 
facilities  until  FPL  can  sufficiently 
demonstrate  that  employees  at  the  FPL 
nuclear  facilities  are  exposed  to  a  work 
environment  that  encourages  employees 
to  freely  raise  safety  concerns  directly  to 
the  NRC  without  being  required  to  first 
identify  safety  concerns  to  the  licensee; 
(2)  take  escalated  enforcement  action 


because  of  discriminatory  practices  of 
the  licensee  in  violation  of  10  CFR  50.7 
..nd/or  other  NRC  regulations,  and  that 
the  enforcement  action  be  retroactive  to 
the  initial  occurrence  of  the  violation  by 
the  licensee;  (3)  conduct  a  public 
hearing  through  the  Atomic  Safety  and 
Licensing  Board  and  permit  Petitioners 
leave  to  intervene  to  perfect  an 
evidentiary  record  in  consideration  of 
whether  the  licensee  has  violated  NRC 
requirements  and/or  regulations;  (4) 
require  the  licensee  to  post  a  written 
notice  alongside  each  NRC  Form  3 
currently  posted  at  the  licensee's 
nuclear  facilities  that  alerts  employees 
that  they  can  directly  contact  the  NRC 
about  safety  concerns  without  first 
identifying  the  safety  concerns  to  the 
licensee;  (5)  require  the  licensee  to 
provide  a  copy  of  the  posted 
communications  to  all  employees  and 
insure  that  all  employees  are  made 
aware  of  those  communications  through 
the  licensee's  General  Employee 
Training  Program:  and  (6)  require  the 
licensee  to  provide  the  NRC  with 
written  documents  authorized  by 
licensee  officers  under  affirmation  that 
the  requirements  described  in  items  (4) 
and  (5)  have  been  fully  complied  with. 

In  the  supplement  of  May  11,  1997, 
the  imposition  of  a  civil  penalty  in  the 
amount  of  $100,000  against  each  of 
three  former  FPL  managers  is  requested 
and  that  the  NRC  refer  the  matter  of  the 
conduct  of  these  managers  to  the 
Department  of  Justice  for  consideration 
of  invoking  criminal  proceedings. 

In  the  supplement  of  May  17.  1997, 
the  Petitioners  requested  imposition  of 
a  civil  penalty  in  the  amount  of 
$100,000  against  each  of  six  FPL 
employees  and  restriction  of  these 
employees'  licensed  activities  and 
revocation  of  their  unescorted  access  to 
nuclear  facilities;  the  imposition  of  a 
civil  penalty  in  the  amount  of  $100,000 
against  the  International  Brotherhood  of 
Electrical  Workers  (IBEW).  that  the 
IBEW  be  required  to  inform  its  members 
that  they  have  a  right  to  report  safety 
concerns  directly  to  the  NRC,  and  that 
the  IBEW  encourages  such  action  at  the 
discretion  of  its  members;  and  the 
imposition  of  a  civil  penalty  in  the 
amount  of  $100,000  against  two  agents 
or  representatives  of  the  licensee.  The 
Petitioners  also  requested  investigations 
of  "willful  falsification"  of  a  company 
record  and  the  cause  of  "transcripts 
found  missing  "  in  a  Department  of 
Labor  (DOL)  proceeding,  and  the  referral 
of  the  matter  of  the  conduct  of  the  eight 
individuals  and  entities  to  the 
Department  of  Justice  for  consideration 
of  invoking  criminal  proceedings. 
Finally,  it  was  requested  that  the  NRC 
conduct  an  interview  with  the 
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Petitioners  regarding  the  substance  of 
their  2.206  Petition. 

As  grounds  for  this  request,  the 
Petitioners  assert  that  the  NRC's  failure 
to  take  enforcement  action  against  tha 
licensee  on  the  basis  of  the  Secretary  of 
Labor's  finding  in  case  89-ERA-07/17 
that  FPL  violated  the  Energy 
Reorganization  Act  when  it  discharged 
an  employee  for  raising  safety  concerns 
has  resulted  in  a  "chilling  effect"  at  FPL 
and  continued  discrimination  against 
employees  by  FPL  in  violation  of  10 
CFR  50.7.  In  addition,  in  the  Petitioners' 
May  11. 1997,  supplement  to  their 
Petition,  they  assert  that  the  employee's 
"Damages  Brief  in  the  Department  of 
Labor  proceeding  establishes  that  the 
licensee  and  its  managers  are  liable  for 
creating  a  hostile  work  environment  at 
Turkey  Point  and  have  failed  to  stop 
harassment  and  discrimination  against 
the  employee.  The  Petitioners  further 
assert  that  the  record  in  this  case 
contains  evidence  showing  direct 
participation  of  the  employee's  chain  of 
command  in  the  retaliatory  actions 
taken  against  the  employee.  In  the 
supplement  to  the  Petition  of  May  17, 
1997,  the  Petitioners  assert  that  certain 
pleadings  and  transcripts  in  this  DOL 
proceeding  set  out  a  chronology  of 
events  surrounding  missing  record 
transcripts  and  the  falsification  of  a 
licensee  company  business  record.  They 
further  assert  that  there  exists  additional 
evidence  necessitating  a  meeting 
between  the  NRC  and  Petitioners. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  As 
provided  by  Section  2.206,  appropriate 
action  will  be  taken  on  this  Petition 
within  a  reasonable  time.  A  copy  of  the 
Petition  is  available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  D.C. 
20555-0001. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  Maryland,  this  14th  day 
of  June  1997. 

Samuel ).  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  97-16175  Filed  6-19-fl7:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Oyster 
Creek  Nuclear  Generating  Station; 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Offite  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (NRC),  has  dismissed  as 
premature  a  Petition  dated  April  1, 
1997,  submitted  as  a  resolution  passed 
by  Beikeley  Township  Environmental 
Commission  (Petitioners)  opposing  an 
upcoming  planned  transfer  of  spent 
nuclear  fuel  from  wet  to  dry  storage 
during  operation  of  Oyster  Creek 
Nuclear  Generating  Station  (OCNGS). 
Petitioners  requested  that  NRC  direct 
GPU  Nuclear  (GPU)  to  shut  down  the 
nuclear  reactor  at  OCNGS  during  the 
aforementioned  fuel  transfer. 

Specifically,  the  Petitioners  asserted 
that  (1)  the  load  transfer  path  for  the 
100-ton  fuel  transfer  casks  passes  over 
the  reactor's  containment  mechanism 
and  other  safety-related  equipment;  (2) 
NRC  Bulletin  96-02,  dated  April  11, 
1996,  states  that  a  dropped  cask  could 
damage  the  isolation  condensers  and  the 
torus,  creating  the  possibility  of  an 
unisolable  leak,  which  in  industry 
jargon  describes  a  situation  perilously 
close  to  a  nucle«ir  meltdown;  (3)  the 
operating  record  of  GPU  demonstrates  it 
is  capable  of  human  error,  including 
dropping  heavy  loads;  (4)  Berkeley 
Township  could  not  be  successfully 
evacuated  in  the  event  of  a  serious 
nuclear  accident  at  OCNGS;  and  (5)  the 
safer,  simpler  alternative  of  turning  off 
the  reactor  while  lifting  100- ton  loads 
over  the  contaimnent  can  be  easily 
implemented. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  request  should  be  dismissed  as 
premature  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206  (DD-97-14),  the  complete  text  of 
which  follows  this  notice.  The  decision 
and  the  documents  cited  in  the  decision 
are  available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  Ocean 
County  Library,  Reference  Deptutment, 
101  Washington  Street,  Toms  River, 
New  Jersey. 

A  copy  of  this  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  by  that  regulation, 
the  decision  will  constitute  the  final 


action  of  the  Commission  25  days  after 
the  date  of  its  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  decision 
within  that  time. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 

/.  Introduction 

By  a  Petition  submitted  pursuant  to 
10  CFR  2.206  and  dated  April  1. 1997 
(Petition),  Berkeley  Township 
Environmental  Commission 
(Petitioners)  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  Oyster  Creek 
Nuclear  Generating  Station  (OCNGS) 
operated  by  GPU  Nuclear  Corporation 
(GPU  or  licensee).  The  Petitioners 
requested  that  the  NRC  direct  the 
licensee  to  shut  down  OCNGS  during  an 
upcoming  planned  transfer  of  fuel  from 
wet  to  dry  storage. 

The  Petitioners  based  their  request  on 
the  following  assertions:  (1)  The  load 
transfer  path  for  the  100-ton  fuel 
transfer  casks  passes  over  the  reactor's 
containment  mechanism  and  other 
safety-related  equipment;  (2)  NRC 
Bulletin  96-02,  dated  April  11,  1996, 
states  that  a  dropped  cask  could  damage 
both  isolation  condensers  and  the  torus, 
creating  the  possibility  of  an  unisolable 
leak,  which  in  industry  jargon  describes 
a  situation  perilously  close  to  a  nuclear 
meltdown;  (3)  the  operating  record  of 
GPU  demonstrates  it  is  capable  of 
human  error,  including  dropping  heavy 
loads;  (4)  Berkeley  Township  coud  not 
be  successfully  evacuated  in  the  event 
of  a  seriou.'-.  nuclear  accident  at  OCNGS; 
and  (5)  the  safer,  simpler  alternative  of 
turning  off  the  reactor  while  lifting  100- 
ton  loads  over  the  containment  can  be 
easily  implemented. 

For  the  reasons  stated  below,  I  have 
dismissed  the  Petitioners'  request  as 
premature. 

//.  Discussion 

The  Petitioners  have  requested  that 
the  NRC  take  action  against  the  licensee 
on  a  matter  involving  the  potential 
transfer  of  spent  fuel  during  plant 
operation.  However,  this  is  an  activity 
for  which  the  licensee  has  not  yet 
requested  authorization  from  the 
Commission.  At  a  public  meeting  on 
February  29,  1996,  the  NRC  informed 
GPU  that  it  would  have  to  obtain  a 
license  amendment  to  move  fuel  from 
wet  to  dry  storage,  using  the  facility's 
existing  crane,  while  the  reactor  is 
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operating  at  power.  The  staff  had 
reviewed  the  licensee's  safety 
evaluation  of  its  crane,  including  the 
crane  upgrades,  and  concluded  that  all 
safety  concerns  had  been  addressed  and 
resolved  and  that  the  plarmed 
movement  of  spent  fuel  to  the  dry 
storage  facility  during  plant  operation 
would  be  safe  and  in  accordance  with 
all  license  requirements.  However,  the 
NRC  also  determined  that  because  the 
possibility  of  an  unreviewed  safety 
question  existed  before  GPU  made 
modifications  to  upgrade  its  reactor 
building  crane,  GPU  would  have  to 
submit  a  request  for  a  license 
amendment  for  the  proposed  cask 
movement.  If  GPU  submits  such  an 
amendment  request  to  the  NRC, 
pursuant  to  10  CFR  50.91, ^  it  will  be 
published  in  the  Federal  Register  for 
public  comment,  and  an  opportunity  for 
a  public  hearing  will  be  provided.  The 
Petitioners  and  other  interested 
members  of  the  public  then  would  have 
the  opportunity  to  express  their 
concerns  about  the  emiendment.  As 
noted  above,  the  licensee  cannot 
transfer  the  fuel  while  operating  with  its 
current  crane  configuration  without 
being  issued  a  license  amendment.  ^ 

m.  Conclusion 

The  NRC  staff  has  reviewed  the 
Petitioners'  request  that  GPU  shut  down 
its  reactor  during  its  transfer  of  fuel 
from  wet  to  dry  storage.  The  licensee 
does  not  now  have  a  request  before  the 
Commission  to  amend  its  license  to 
allow  such  a  transfer.  As  a  result,  before 
any  Commission  action  could  even  be 
contemplated,  the  licensee  would  have 
to  make  such  a  request  pursuant  to  NRC 
regulations,  with  the  aforementioned 
opportunities  for  public  participation  in 
the  resolution  of  any  such  request.  For 


>  10  CFR  50.91  specifies  the  Commission 
proceduras  to  be  followed  when  it  receives  an 
application  requesting  an  amendment  to  an 
operating  license,  including  procedures  for 
consulting  the  State  in  which  the  facility  is  located 
and  proc«lures  for  notifying  the  public  of  the 
license  amendment  and  the  opportunity  for  ■ 
hearing. 

'The  licensee  is  currently  considering  various 
options  for  moving  the  spent  fuel  from  wet  to  dry 
storage,  such  as  requesting  a  license  amendment 
based  on  already  completed  upgrades  to  the  reactor 
building  crane,  transferring  the  spent  fuel  when  the 
reactor  is  shut  down,  and  further  upgrading  the 
reactor  building  crane  to  meet  the  criteria  for  a 
single-failure-proof  crane  in  which  case  an 
amendment  to  transfer  fuel  from  wet  to  dry  storage 
may  not  be  required.  The  Commission  has  not 
required  license  amendments  for  facilities  handling 
heavy  loads  that  employ  a  crane  meeting  the 
speciflcations  and  design  criteria  in  NUREG-0554, 
"Single-Failure-Proof  Cranes  for  Nuclear  Power 
Plants."  hiorwever,  NRC  technical  staff  will  evaluate 
any  option  selected  to  ensure  that  all  safety 
concerns  are  adequately  addressed  and 
documented 


this  reason,  the  Petition  is  dismissed  as 
premature. 

A  copy  of  this  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission  to 
review  as  stated  in  10  CFR  2.206(c). 
This  decision  will  become  the  final 
action  of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  June  1997. 

For  The  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-16176  Filed  6-19-97;  8:45  ami 
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RAILROAD  RETIREMErfT  BOARD 

Proposed  CoHoction;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Evidence  of  Coverage  Under 
a  Group  Health  Plan;  OMB  3220-0189. 
Under  Section  7(d)  of  the  Railroad 
Retirement  Act  (RRA),  the  Railroad 
Retirement  Board  (RRB)  administers  the 
Medicare  program  for  individuals 
covered  by  the  railroad  retirement 
system.  Under  sections  1837(i)  and 
1839{h)  of  the  Social  Security  Act, 
qualified  railroad  retirement  • 
beneficiaries  applying  for  Medicare 
(Part  B)  may  be  entiUed  to  a  Special 
Enrollment  Period  (SEP),  and/or 
premiiun  surcharge  relief  because  of 
coverage  under  an  Employer  Group 
Health  Plan  (EGHP).  The  provisions 
relating  to  SEP  and  premium  surcharge 
relief  for  Medicare  benefits  are  found  in 
Sections  1837(i)  and  1839(b)  of  the 


Social  Security  Act  and  in  regulations 
42  CFR  407.20,  407.25  and  408.24. 

In  order  for  the  RRB  to  determine 
entiUement  to  a  SEP  and/or  premivun 
surcharge  relief  because  of  coverage 
under  an  EGHP,  it  needs  to  obtain 
information  regarding  the  claimant's 
EGHP  coverage,  if  any.  The  RRB  utilizes 
Form  RL-311-F,  Evidence  of  Coverage 
Under  An  Employer  Group  Health  Plan, 
to  obtain  the  necessary  information  from 
railroad  employers.  Completion  is 
volimtary.  One  response  is  requested  for 
each  RRB  inquiry. 

The  RRB  proposes  a  minor  editorial 
change  to  Form  RL-311-F  to 
incorporate  language  required  by  the 
Paperwork  Reduction  Act  of  1995.  No 
other  changes  are  proposed.  The 
completion  time  for  the  RL-311-F  is 
estimated  at  10  minutes  per  response. 
The  RRB  estimates  that  approximately 
1,000  responses  are  received  annually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chnch  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  97-16156  Filed  6-19-97:  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IA-1637/803-110] 

Arthur  Andersen  Financial  Advisers; 
Notice  of  Application 

June  16,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  vinder  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

APPLICANT:  Arthur  Andersen  Financial 
Advisers  ("AAFA"). 
RELEVANT  ADVISERS  ACT  SECTIONS: 
Exemption  requested  under  section 
203A(c)  from  section  203A(a). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  it  to 
continue  to  be  registered  with  the  SEC 
as  an  investment  adviser. 
RUNG  DATES:  The  application  was  filed 
on  January  30, 1997,  and  amended  on 
June  11,  l'997. 
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HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7.  1997,  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  33  West  Moru'oe  Street, 
Chicago,  Illinois  60603. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  S.  Choi,  Special  Counsel,  at 
(202)  942-0725  (Division  of  Investment 
Management,  Task  Force  on  Investment 
Adviser  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  created  as  an  Illinois 
general  partnership  in  1994.  Its  general 
partners  are  Arthur  Andersen  LLP 
("Arthur  Andersen"),  an  Illinois  limited 
liability  partnership,  and  Arthur 
Andersen,  Inc.,  a  Delaware  corporation 
and  wholly-owned  subsidiary  of  Arthur 
Andersen.^  Arthur  Andersen  provides 
accounting,  auditing,  tax  consulting, 
business  systems  consulting,  corporate 
finance  and  other  related  services. 

2.  Applicant  was  established  to 
supervise  the  investment  advice 
rendered  in  connection  with  personal 
and  institutional  financial  plaiuiing  and 
employee  benefit  plan  consulting 
services  (collectively,  "investment 
advisory  services")  provided  by  partners 
and  professional  employees  of  Arthur 
Andersen  to  clients  of  Arthur 
Andersen.-  Personal  financial  planning 


•  Arthur  Andersen,  Inc.  was  organized  under 
Delaware  corporate  law  for  purposes  of  holding  the 
Arthur  Andersen  name  in  Delaware.  It  i$  not  an 
operating  company,  but  merely  holds  some 
ownership  interests  in  entities  affiliated  with 
Arthur  Andersen. 

'  Arthur  Andersen  received  a  no-action  letter 
from  the  Division  of  Investment  Management  in 
raliaoca  upon  which  the  applicant  registered  under 
the  Advisers  Act  in  connection  with  investment 
advisory  services  provided  by  Arthur  Andersen 
partners  and  professional  employees  to  the  extent 
that  thaae  services  are  supervised  by  and  in 
accordaoce  with  policies  and  procedures 
established  by  applicant.  See  Arthur  Andersen  ft 


services  may  include  such  things  as 
personal  tax  and  cash  flow  planning, 
estate  planning,  retirement  planning, 
educational  funding,  insurance 
planning,  compensation  and  benefits 
plaiming,  and  the  preparation  of 
financial  analyses  and  personal 
financial  statements  reflecting  net 
worth,  cash  flow,  and  income  tax 
projections.  In  this  connection, 
applicant  supervises  matters  such  as  the 
allocation  of  assets  among  different 
investment  categories,  portfolio 
diversification,  managing  portfolio  risk 
and  general  economic  and  financial 
topics. 

3.  Applicant  also  supervises  activities 
involving  similar  types  of  investment 
advisory  services  provided  to  employee 
benefit  plan  clients  of  Arthur  Andersen. 
These  services  include  performing  an 
actuarial  study  of  the  employee  benefit 
plan  and  its  related  cash  flows  to  assist 
the  employee  benefit  plan  client  in, 
developing  an  asset  allocation  matrix. 
An  employee  benefit  plan  client  may 
request  that  applicant  review  the  plan's 
portfolio  for  compliance  with  the  plan's 
investment  objectives,  compare  a  money 
manager's  or  mutual  fund's  performance 
with  those  of  agreed  upon  market 
indices  or  benchmarks,  and  report 
material  changes  relating  to  a  money 
manager.  As  part  of  its  investment 
advisory  services,  applicant  conducts 
educational  seminars  and  provides  its 
clients  other  educational  tools,  such  as 
workshops,  software  and  newsletters. 
Applicant,  from  time  to  time,  provides 
independent  fiduciary  services  for 
certain  clients  governed  by  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Neither  applicant  nor 
Arthur  Andersen  has  custody  of  client 
assets  in  connection  with  the  provision 
of  investment  advisory  services.  In 
addition,  neither  applicant  nor  Arthur 
Andersen  manages  client  accounts  on 
either  a  discretionary  or  a  non- 
discretionary  basis. 

4.  Since  March  1995,  applicant  has 
been  registered  as  an  investment  adviser 
with  the  SEC.  Applicant  provides 
investment  advisory  services  from  51 
offices  located  in  39  states  (which 
includes  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico)  to 
over  500  clients  nationwide. 

5.  Applicant  has  established  and 
maintains  a  strong  centralized  form  of 
governance  to  supervise  effectively 
these  investment  advisory  services. 
Applicant  is  governed  by  an  advisory 
board  of  Arthur  Andersen  partners  and 
principals.  Applicant  has  established 
policies  regarding  the  scope  and  content 


of  any  investment  advice  rendered  by 
applicant  and  is  responsible  for 
supervising  compliance  with  these 
policies. 

6.  On  October  11,  1996,  the  National 
Securities  Markets  Improvement  Act  of 
1996  ("1996  Act")  was  enacted.  Title  III 
of  the  1996  act,  the  Investment  Advisers 
Supervision  Coordination  Act 
("Coordination  Act"),  added  section 
203A  to  the  Advisers  Act,  which 
allocates  regulatory  responsibilities 
between  federal  and  state  securities 
regulators  for  the  registration  and 
oversight  of  investment  advisers. 
Section  203A(a)(l)  prohibits  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an 
investment  adviser  in  the  state  in  which 
it  maintains  its  principal  office  and 
place  of  business  from  registering  with 
the  SEC  unless  the  investment  adviser 
(i)  has  assets  under  management  of  S25 
million  or  more  or  (ii)  acts  as  an   . 
investment  adviser  to  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940 
("1940  Act").  Section  203A(a)(2)  defines 
the  phrase  "assets  under  management" 
as  the  securities  portfolios  with  respect 
to  which  an  investment  adviser 
provides  continuous  and  regular 
supervisory  or  management  services. 
The  states  may  require  registration  of 
investment  advisers  that  are  not  subject 
to  SEC  registration.  The  extent  to  which 
a  state  may  require  registration  of  such 
investment  advisers,  however,  is  subject 
to  a  national  de  minimus  standard.  The 
Coordination  Act  added  section  222  to 
the  Advisers  Act,  which,  among  other 
things,  exempts  investment  advisers 
from  the  registration  requirements  of  a 
state  if  they  do  not  have  a  place  of 
business  ^  located  in  the  state  and  have 
had  fewer  than  six  clients  during  the 
preceding  12  months  who  are  residents 
of  the  state. 

7.  Applicant  does  not  actively  manage 
client  securities  portfolios,  either  on  a 
discretionary  or  non-discretionary  basis, 
and  does  not  provide  "continuous  and 
regular  supervisory  or  management 
services"  with  respect  to  customer 
accounts.^  Nor  does  applicant  act  as  an 


Co.  (pub.  avail.  July  8, 1994)  ("Arthur  Andersen 
Letter"). 


'Rule  222-1  defines  "place  of  business"  of  an 
investment  adviser  to  mean  an  office  at  which  the 
investment  adviser  regularly  provides  investment 
advisory  services,  solicits,  meets  with,  or  otherwise 
communicates  with  clients  and  any  other  location 
that  is  held  out  to  the  general  public  as  a  location 
at  which  the  investment  adviser  provides 
investment  advisory  services,  solicits,  meets  v>rith, 
or  otherwise  communicates  with  clients.  17  OH 
275.222-1. 

*  Instruction  8(c)  to  Porm  ADV-T  states  that 
accounts  over  which  an  adviser  has  discretionary 
authority  and  for  which  it  provides  ongoing 
supervisory  or  management  services  and  accounts 
over  which  an  adviser  does  not  have  discretionary 
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investment  adviser  to  an  investment 
company  registered  imder  the  1940  Act. 
Fmlhermore,  applicant  maintains  its 
principal  office  and  place  of  business  in 
Illinois,  which  does  regulate  applicant 
as  an  investment  adviser.  Therefore,  in 
the  absence  of  exemptive  relief, 
applicant  believes  section  203A(a)(l) 
would  prohibit  applicant  from 
registering  with  the  SEC  as  an 
investment  adviser. 

Applicant's  Legal  Analysis 

1.  Section  203A(c)  authorizes  the  SEC 
to  permit  an  investment  adviser  to 
register  with  the  SEC  if  prohibiting 
registration  would  be  unfair,  a  burden 
on  interstate  commerce,  or  otherwise 
inconsistent  with  the  piu*poses  of 
section  203A.  For  the  reasons  discussed 
below,  applicant  believes  that  it  meets 
the  standards  for  exemptive  relief  under 
section  203A(c). 

2.  Applicant  believes  Congress 
intended  section  203A  to  streamline  the 
registration  and  oversight  of  investment 
advisers  by  dividing  responsibilities 
between  the  SEC  and  the  states  to  make 
more  efficient  use  of  the  limited 
resources  of  federal  and  state 
governments.  To  this  end,  applicant 
notes  that  Congress  determined  that  the 
states  should  be  responsible  for 
regulating  investment  advisers  "whose 
activities  are  likely  to  be  concentrated  in 
their  home  state,"  but  "(Ijarger  advisers, 
with  national  businesses"  should  be 
regulated  by  the  SEC  and  be  "subject  to 
national  rules."  *  Applicant  submits  that 
Congress  chose  an  assets-under- 
management  requirement  as  a  rough 
proxy  that  would  divide  responsibilities 
between  the  SEC  and  the  states  on  the 
theory  that  investment  advisers 
managing  $25  million  or  more  in  assets 
are  likely  to  be  national  investment 
advisers  that  should  be  subject  to  the 
national  rules  of  the  SEC,  while 
investment  advisers  managing  under 
$25  million  are  likely  to  be  small 
investment  advisers  that  should  be 
subject  to  the  local  rules  of  the  various 
states. 

3.  Applicant  believes  that  Congress 
recognized  that  the  assets-under- 
management  requirement  does  not 
precisely  differentiate  national 
investment  advisers  from  local 


authority,  but  has  an  ongoing  responsibility  to 
select  or  make  recommendations,  based  upon  the 
needs  of  the  client,  as  to  specific  securities  or  other 
investments  the  account  may  purchase  or  sell  and, 
if  such  recommendations  are  accepted  by  the  client, 
is  responsible  for  arranging  or  effecting  the 
purchase  or  sale  are  considered  to  be  the  subject  of 
continuous  and  regular  supervisory  or  management 
services  within  the  meaning  of  section  203A(a)(2). 
Applicant  states  that  it  does  not  satisfy  either  of 
thiese  provisions. 
>S.  Rap.  No.  293.  104th  Cong.  2d  Sess.  4  (1996). 


investment  advisers,  and  that  some 
national  investment  advisers  may  not 
qualify  for  registration  with  the  SEC 
under  the  test  formulated  by  Congress. 
Applicant  states  that  Congress  noted 
that  "the  definition  'assets  under 
management'  requires  that  there  be 
continuous  and  regular  supervisory  or 
management  services — a  standard 
which  may,  in  some  cases,  exclude 
firms  with  a  national  or  multistate 
practice  from  being  able  to  register  with 
the  [SEC]."*  To  remedy  any  unfairness, 
burdens,  or  inconsistencies  caused  by 
the  assets-under-management 
requirement,  applicant  notes  that 
Congress  directed  the  SEC  to  use  its 
exemptive  authority  to  "permit,  where 
appropriate,  the  registration  of  such 
firms"  with  the  SEC  and  to  address 
situations  in  which  investment  advisers 
with  a  "national  or  multistate  practice" 
were  otherwise  prohibited  from 
registering  with  the  SEC.^ 

4.  Applicant  asserts  that  it  engages  in 
a  national,  multistate  practice  and, 
therefore,  is  the  type  of  investment 
adviser  that  Congress  directed  the  SEC 
to  consider  exempting  under  section 
203A(c).  Applicant  conducts  its 
investment  advisory  services  from  51 
offices  in  39  states  to  over  500  clients 
nationwide.  Applicant  claims  that  the 
extent  of  applicant's  investment 
advisory  services  means  that  it  does  not 
qualify  for  the  national  de  minimis 
standard,  as  set  forth  in  section  222  of 
the  Advisers  Act,  in  38  states  (including 
the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  because 
either  it  has  a  place  of  business  in  those 
states  or  has  provided  investment 
advisory  services  to  more  than  five 
clients  during  the  preceding  1 2  months 
who  are  residents  of  those  states. 
Applicant  also  states  that  it  qualifies  for 
a  state  exemption  from  registration  that 
is  broader  than  the  national  de  minimis 
standard  in  only  one  state. 
Consequently,  applicant  represents  that 
it  is  legally  obligated  to  register  under 
the  investment  adviser  statutes  in  37 
states  (including  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico).8 

5.  Applicant  asserts  that  prohibiting 
its  continued  registration  with  the  SEC 
would  be  unfair  because  the  applicant's 
investment  advisory  business  is 


•W.  at5. 

'W. 

*  Applicant  explains  that  the  determination  of  the 
states  in  which  it  is  legally  obligated  to  register  as 
an  investment  adviser  is  based  upon:  (i)  applicant's 
information  about  its  current  plients,  and  (iij  a 
review  of  generally  available  standard  compilations 
of  state  securities  laws  and  regulations  commonly 
used  for  purposes  of  determining  investment 
adviser  registration. 


substantially  similar  to  that  of  other 
national  investment  advisers  that  are 
eligible  for  SEC  registration  and 
oversight.  Applicant  notes  that  it  and 
other  national  investment  advisers 
provide  investment  advisory  services  to 
clients  throughout  the  nation,  and  are 
registered  as  investment  advisers  with 
the  SEC  and  multiple  states.  Applicant 
also  notes  that  the  primary  difference 
between  applicant  and  other  national 
investment  advisers  is  the  manner  in 
which  client  accounts  are  managed. 
Pursuant  to  the  Arthur  Andersen  Letter, 
applicant  submits  that  it  was  permitted 
to  register  as  an  investment  adviser,  in 
lieu  of  Arthur  Andersen  so  registering, 
to  supervise  the  activities  of  partners 
and  professional  employees  of  Arthur 
Andersen,  but  the  investment  advisory 
services  of  applicant  were  restricted  so 
that  it  cannot  exercise  discretionary 
authority  over  client  accounts  or 
provide  investment  advice  concerning 
specific  securities  or  mutual  funds. 
Applicant  asserts  that  the  fact  that  its 
business  is  restricted  by  the  terms  of  the 
Arthur  Andersen  Letter  does  not 
diminish  in  any  way  the  national  stature 
of  its  business  and  that  it  should  be  able 
to  continue  imder  the  registration  and 
oversight  of  the  SEC,  just  as  other, 
similarly  situated  national  investment 
advisers. 

6.  Applicant  asserts  that  it  would  be 
a  burden  on  interstate  commerce  if  it  is 
prohibited  from  being  registered  with 
and  under  the  oversight  of  the  SEC. 
Applicant  believes  that  continued 
registration  with  and  oversight  by  the 
SEC  would  promote  the  advisory 
board's  uniform  policies  and  procedures 
and  facilitate  centralized  compliance 
standards. 

7.  Applicant  also  believes  that  it 
would  be  inconsistent  with  the 
purposes  of  section  203A  if  it  is 
prohibited  from  being  registered  with 
the  SEC.  Applicant  asserts  that  Congress 
intended  that  national  investment 
advisers  remain  under  SEC  registration 
and  oversight,  in  part,  to  focus  SEC 
supervision  and  examination  resources 
on  investment  advisers  involved  in 
interstate  commerce.  Applicant 
contends  that  the  centralized  nature  of 
applicant's  activities  lends  itself  to 
supervision  and  examination  by  one 
regulatory  body.  Applicant  also  believes 
that  Congress  established  a  method, 
which  was  not  intended  as  the  sole 
method,  to  identify  and  divide 
investment  advisers  with  a  national 
presence  and  those  with  a  local 
presence  based  upon  assets  under 
management.  Applicant  argues  that 
Congress  recognized  the  imprecision  of 
this  rough  proxy  and,  therefore,  directed 
the  SEC  to  address  those  cases  in  which 
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national  investment  advisers  do  not 
satisfy  the  assets  under  management 
requiremenL 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-16218  Filed  6-19-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IA-1 638/803-1 08] 

Ernst  &  Young  Investment  Advisers 
LLP;  Notice  of  Application 

Jtine  16.  1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

APPUCANT:  Ernst  &  Young  Investment 
Advisers  LLP  ("EYIA"). 
RELEVANT  ADVISERS  ACT  SECTKMS: 
Exemption  requested  under  section 
203A{c)  from  section  203A(a). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  to  permit  it  to 
continue  to  be  registered  with  the  SEC 
as  an  investment  adviser. 
RUNG  DATES:  The  application  was  filed 
on  February  20,  1997,  and  amended  on 
June  11,  1997. 

HEARWQ  OR  NOTIHCATKM  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7,  1997,  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  ^W.,  Washington.  DC  20549. 
Applicant,  787  Seventh  Avenue,  New 
York,  New  York  10019. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Jeimifer  S.  Choi,  Special  Counsel,  at 
942-0725  (Division  of  Investment 
Management,  Task  Force  on  Investment 
Adviser  Regulation). 
SUPPlfMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  limited  liability 
partnership  formed  under  Delavyare  law 
and  owned  by  Ernst  &  Young  LLP 
("Ernst  &  Young")  and  Ernst  &  Young 
U.S.  LLP.  Since  April  7,  1995,  applicant 
has  been  registered  as  an  investment 
adviser  with  the  SEC. 

2.  Applicant  is  responsible  for  the 
investment  advisory  services  provided 
by  persons  in  the  Personal  Financial 
Counseling  practice  at  Ernst  &  Young, 
which  is  a  functional  specialty  within 
Ernst  &  Young's  Tax  Department. 

3.  Under  applicant's  supervision, 
Ernst  &  Young  provides  fee-only 
personal  financial  and  investment 
counseling  services.  Clients  of  this 
practice  area  include  (1)  large  employee 
groups,  (2)  affluent  individuals,  (3) 
business  executives  (primarily  through 
company-sponsored  programs),  (4) 
closely-held  business  owners,  (5)  family 
offices,  (6)  private  and  public 
foundations,  (7)  educational  and  other 
not-for-profit  endowments,  (8) 
corporations,  and  (9)  employer- 
sponsored  welfare  and  retirement  plans. 
As  to  certain  of  these  clients,  Ernst  & 
Young  personnel  monitor  the  activities 
and  performance  of  other  investment 
advisers  selected  by  the  client.  Ernst  k 
Young  does  not  have  discretionary 
trading  authority  for  any  of  its  advisory 
clients. 

4.  Ernst  &  Young  has  90  offices,  which 
are  located  in  38  states,  the  District  of 
Columbia,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands. 

5.  Applicant  has  determined  that  it  is 
required  under  applicable  state  laws  to 
register  as  an  investment  adviser  in  36 
states  (which  include  Puerto  Rico). 

Applicant's  Legal  Analysis 

1.  In  October  1996,  Congress  passed 
the  National  Securities  Markets 
Improvement  Act  of  1996  ("1996  Act"). 
Title  III  of  the  1996  Act,  the  Investment 
Advisers  Supervision  Coordination  Act 
("Coordination  Act"),  reallocates 
regulatory  responsibilities  for 
investment  advisers  between  the  SEC 
and  the  regulatory  authorities  of  the 
several  states.  The  Coordination  Act 
added  section  203A  to  the  Advisers  Act, 
which  provides  that  the  only  advisers 
that  may  register  with  the  SEC  are  those 
with  assets  under  management  of  not 
less  than  $25,000,000  or  such  higher 
amount  as  the  SEC  may,  by  rule,  deem 
appropriate  in  accordance  with  the 
purposes  of  the  Coordination  Act. 
Section  203A(a)(2)  defines  "assets  under 
management"  as  the  "securities 
portfolios  with  respect  to  which  an 


investment  adviser  provides  continuous 
and  regular  supervisory  or  management 
services."  Advisers  that  do  not  meet  the 
$25  million  threshold  are  prohibited 
from  registering  with  the  SEC;  those 
advisers  must  register  with  the  states  in 
which  they  do  business. 

2.  Instruction  8(c)  to  Form  ADV-T 
provides  that  accounts  over  which  an 
adviser  has  discretionary  authority  and 
for  which  it  provides  ongoing 
supervisory  or  management  services  are 
considered  to  be  the  subject  to 
continuous  and  regular  supervisory  or 
management  services  within  the 
meaning  of  section  203A{a)(2). 
Applicant  states  that  it  does  not  meet 
this  test  because  Ernst  &  Young  does  not 
have  discretionary  authority  over  any  of 
its  clients'  securities  portfolios. 
Instruction  8(c)  also  provides  that 
certain  non-discretionary  advisory 
arrangements  may  meet  the  section 
203A(a)(2)  test,  but  only  if  the  adviser 
has  an  ongoing  responsibility  to  select 
or  make  recommendations,  based  upon 
the  needs  of  the  client,  as  to  specific 
securities  or  other  investments  the 
account  may  purchase  or  sell  and,  if 
such  recommendations  are  accepted  by 
the  client,  is  responsible  for  arranging  or 
effecting  the  purchase  or  sale.  Applicant 
states  that  for  certain  of  its  clients' 
portfolios,  Ernst  &  Young  does,  on  a 
daily  basis,  reconcile  and  analyze 
securities  trades  made  in  clients' 
accounts  to  ensure  that  trades  are  being 
executed  properly.  Applicant  believes 
that  this  is  primarily  a  monitoring 
function;  no  investment 
recommendations  are  made  with  respect 
to  the  portfolios  except  on  a  quarterly  or 
less-fi«quent  basis.  Accordingly, 
applicant  concludes  that  Ernst  & 
Young's  services  would  not  satisfy  the 
$25  million  of  assets  under  management 
test. 

3.  Section  203A(c)  provides  that  the 
SEC,  by  rule  or  regulation  upon  its  own 
motion,  or  by  order  upon  application, 
may  permit  the  registration  with  the 
SEC  of  any  person  or  class  of  persons  to 
which  the  application  of  subsection  (a) 
would  be  unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes  of  section  203A. 

4.  Applicant  states  that  Congress 
recognized  that  the  definition  of  "assets 
under  management"  in  the  Coordination 
Act  requires  that  there  be  "continuous 
and  regular  supervisory  or  management 
services,  a  standard  which  may,  in  some 
cases,  exclude  firms  with  a  national  or 
multi-state  practice  from  being  able  to 
register  with  the  SEC."  '  Applicant 
further  states  that  Congress  intended  the 
SEC  to  use  its  exemptive  authority  to 


■  S.  Rep.  No.  293.  104th  Cong.,  2d  SeM.  4  (1996). 
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permu,  wnere  appropriate,  Ltie 
registration  of  such  firms  with  the  SEC.^ 

5.  Applicant  notes  that  the  SEC's 
release  adopting  the  rules  implementing 
the  Coordination  Act  also  recognized 
that  "many  large  advisers  operating 
nationally  have  been  subject  to  the 
differing  laws  of  many  states"  and 
compliance  with  these  "overlapping, 
and  in  some  cases,  duplicative"  sets  of 
laws  has  "imposed  significant 
regulatory  burdens  on  these  large 
advisers."  ^  Applicant  further  notes  that 
the  release  stated  that  Congress 
recognized  that  some  advisers  that  do 
not  have  $25  million  in  assets  under 
management  may  still  have  national 
businesses.  As  a  result,  the  SEC  was 
given  the  authority  to  exempt  advisers 
from  the  prohibition  on  SEC  registration 
if  the  application  of  the  prohibition 
would  be  unfair,  a  burden  on  interstate 
commerce  or  otherwise  inconsistent 
with  the  purposes  of  Section  203A. 

6.  Applicant  states  that  Ernst  & 
Young,  under  its  supervision,  provides 
investment  advisory  services  in  offices 
located  throughout  the  United  States  to 
several  hundred  clients. 

7.  Applicant  asserts  that  the 
legislation  history  of  the  Coordination 
Act  makes  clear  that  it  is  precisely  the 
type  of  entity  for  which  national,  rather 
than  multi-state,  registration  is 
appropriate.  Applicant  notes  that 
Congress  believed  that  the  "states 
should  play  an  important  and  logical 
role  in  regulating  small  investment 
advisers  whose  activities  are  likely  to  be 
concentrated  in  their  home  state," 
whereas  "(1  larger  adviser^  with 
national  businesses,  should  be 
registered  with  the  [SEC]  and  be  subject 
to  national  rules."  ^  Applicant  submits 
that  it  does  not  have  a  "home  state"  in 
which  its  activities  are  concentrated; 
rather,  through  Ernst  &  Young 
personnel,  it  operates  throughout  the 
United  States  as  a  national  business. 

8.  Applicant  notes  that  many  states 
have  de  minimis  exceptions  from 
registration  requirement,  as  does  section 
222(d)  of  the  Advisers  Act,  which 
provides  a  national  de  minimis 
standard.  Applicant  represents  that, 
notwithstanding  these  exceptions, 
applicant  is  currently  required  by 
applicant  state  laws  to  register  as  an 
investment  adviser  in  36  states. 
Applicant  also  submits  that  Ernst  & 
Young  is  a  national  firm,  with  offices  in 
38  states  and  a  client  base  of  at  least 
20,000  clients,  which  provides  the  core 


'  Rule*  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Rel.  No.  1633  (May  IS.  1997.  62  FR 
28112  (May  22,  1997). 

<S.  Rep.  No.  293.  1(Mth  Cong,  2d  Sess.  4  (1996). 


lor  the  firm's  investment  advisory 
practice. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  97-16217  Filed  6-19-«7;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  July  21, 1997.  If  you  intend 
to  comment  but  caojiot  prepare 
conunents  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  RiRTHER  INFORMATION  CONTACT: 

Agency  Cleamnce  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3rd  Street,  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

ritye;  Secondary  Participation 
Guaranty  and  Certification  Agreement. 

Form  No:  SB  A  Form  1086. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SB  A 
Participating  Lenders. 

Annual  Responses:  12,500. 

Annual  Burden:  31,125. 

Dated:  June  13,  1997. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  97-16136  Filed  6-19-97;  8:45  am) 
BIUJNOCOOC  MaS-*1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  Public  Law  104-13 
effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(8)  or  are 
proposed  new  collection(s):  Waiver  of 
Benefit  Payment — 0960-0533.  Form 
SSA-149  is  required  to  document  the 
fact  that  benefits  due  are  not  being  paid, 
because  the  beneficiary,  (for  personal 
reasons)  has  requested  nonreceipL 
Personal  reasons  can  range  from 
religious,  patriotic,  or  political  belief  to 
situations  where  continued  receipt  of 
payment  causes  some  adverse  effect 
The  respondents  are  beneficiaries  who 
wish  to  waive  entiUement  to  benefit 
payments. 

Number  of  Respondents:  100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  3. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  biuden 
estimate,  we  are  soliciting  comments 
onthe  need  for  the  information;  its 
practical  utility;  ways  to  minimize 
burden  on  respondents,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 
Statement  of  Self-Employment 
Income — 0960-0046.  The  information 
collected  on  form  SSA-766  is  needed  to 
determine  quarters  of  coverage  for 
eligibility  to  Social  Security  benefits. 
The  information  will  be  used  to 
expedite  the  payment  of  t>enefits  to  an 
individual  who  is  self-employed  and 
who  is  establishing  insured  status  in  the 
current  year.  The  respondents  are  self- 
employed  applicants  for  Social  Seciuity 
benefits. 
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Mumtxjf  oj  Respondents:  5.000. 
Frequency  of  Response:  1. 
Avemge  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  417. 

Written  comments  and 
recommendations  regarding  the 
infonnation  collection(s)  should  be  sent 
within  30  days  to  the  0MB  Desk  Officer 
and  SSA  Reports  Clearance  Officer  at 
the  following  addresses:  (OMB)  Office  of 
Management  and  Budget,  OIRA,  Attn: 
Laura  Oliven,  New  Executive  Office 
Building.  Room  10230,  725  17th  St., 
NW.  Washington.  D.C.  20503.  (SSA) 
Social  Security  Administration, 
IXIFAM,  Attn:  Nicholas  E.  Tagliareni  1- 
A-21  Operations  Bldg.,  6401  Security 
Blvd.,  Baltimore,  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Dated:  June  13,  1997. 

Nicholas  E.  Tagliareni, 

Reports  Clearonce  Officer,  Social  Security 
Administration. 

|FR  Doc.  97-16090  Filed  6-19-97;  8:45  ami 

BILUNG  COOE  4190-2»-P 

SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Request  for  Emergency 
Review  by  the  Office  of  Management 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
OMB  in  compliance  with  P.L.  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  OMB  for  emergency 
clearance.  OMB  approval  has  been 
requested  by  June  27,  1997:  0960-NEW. 


Request  to  Resolve  Questionable 
Quarters  of  Coverage  (SSA-512); 
Request  for  Quarters  of  Coverage  History 
Based  on  Relationship  (SSA-513) — 
0960-NEW.  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  states  that  aliens  admitted  for  lawful 
residence  who  have  worked  and  earned 
40  qualifying  quarters  of  coverage  (QC) 
for  Social  Security  purposes  can 
generally  receive  State  benefits.  QCs  can 
also  be  allocated  to  a  spouse  and/or  to 
a  child  under  age  18,  if  needed  to  obtain 
40  qualifying  QCs  for  the  alien.  The 
form  SSA-512  is  used  by  the  States  to 
request  clarification  from  SSA  on 
questionable  QC  information.  The  form 
SSA-513  is  used  by  States  to  request  QC 
information  for  an  alien's  spouse  or 
child  in  cases  where  the  alien  does  not 
sign  a  consent  form  giving  permission  to 
access  his/her  social  security  records. 
The  respondents  are  State  agencies 
which  require  QC  information  in  order 
to  determine  eligibility  for  benefits. 


SSA-512 

SSA-513 

Number  of  Responses  

200  000 

350  000 

Frequency  o(  Response 

1    

2  minutes 

1 

Average  Burden  Per  Response 

2  minLitAS 

Estimated  Annual  Burden  

6,667  hours  

1 1 .667  hours. 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  comments  emd 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses:  (OMB)  Office  of 
Management  and  Budget,  OIRA,  Attn: 
Laura  Oliven,  New  Executive  Office 
Building,  Room  10230,  725  17th  St.. 
NW,  Washington.  D.C.  20503.(SSA) 
Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni. 
6401  Security  Blvd.  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235. 

Dated:  June  13.1997. 
Nicholaii  E.  Tagliareni. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  97-16091  Filed  &-19-97:  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2559] 

Office  of  Defense  Trade  Controls; 
Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  imposed 
statutory  debarment  pursuant  to 
§  127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  (22  CFR  Parts  120- 
130)  (ITAR)  for  all  export  license 
applications  and  other  requests  for 
approval  involving  Robert  Clyde  Ivy. 
EFFECTIVE  DATE:  April  24,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  S.  Rhoads,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 
SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)  of  the  Arms  Export  Control  Act 
(22  U.S.C.  2778)  (AECA)  prohibits 
licenses  and  other  requests  for  approval 
for  the  export  of  defense  articles  and  the 
furnishing  of  defense  services  to  be 
issued  to  a  person,  or  any  party  to  the 
export,  convicted  of  violating  or 
conspiring  to  violate  the  AECA.  This 


notice  is  provided  in  order  to  make  the 
public  aware  that  the  following  person 
is  prohibited  from  participating  directly 
or  indirectly  in  the  export  from  the 
United  States  of  defense  articles,  related 
technical  data^  or  defense  services  for 
which  a  license  or  other  approval  is 
required  from  the  Department  of  State 
under  the  AECA:  Robert  Clyde  Ivy, 
a.k.a.  Greenleaf,  3318  Cochran  Drive, 
Lancaster,  PA. 

Ivy  was  a  U.S.  defendant  in  U.S.  v. 
The  Armaments  Corporation  of  South 
Africa,  Ltd.  (Armscor)  et  al.  (Armscor 
entered  a  plea  of  nolo  contendere  and  is 
subject  currently  to  statutory  debarment; 
see  62  FR  13932,  March  24,  1997).  Ivy 
pleaded  guilty  on  April  4,  1997,  to 
conspiring  to  violate  the  AECA. 
Pursuant  to  Section  38(g)(4)(A)  of  the 
AECA  and  Section  127.7  of  the  ITAR, 
the  Assistant  Secretary  of  State  for 
Political-Military  Affairs  has  determined 
that  Ivy  is  statutorily  debarred  from 
participating  directly  or  indirectly  in  the 
export  from  the  United  States  of  defense 
articles,  related  technical  data,  or 
defense  services  for  which  a  license  or 
other  approval  is  required  from  the 
Department  of  State  under  the  AECA,  or 
for  which  an  exemption  to  the 
requirement  for  a  license  or  other 
approval  exists  in  the  ITAR. 


UMI 


Fp'^. 


T?. 


-tf'. 


Vol.  62 


Friday,  June  20,  1997  /  Notices 


33695 


This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercise  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procediu'e  Act. 

Dated: June  9, 1997. 
WiUiam  J.  LoweU, 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs,  U.S. 
Departnient  of  State. 

[FR  Doc.  97-16139  Filed  6-19-97;  8:45  am] 
BtLUNG  COO€  471»-2S-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPnF  Sr  MTATIVE 

Pak  '^  ta !  1     o  n  c !  u  s  I  on  of  WTO  Dispute 
Settiem  }r  t  Pro  ceding  Regarding 
Patent  P'otection  for  Pharmaceuticals 
and  Agricultural  Chemicals 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  termination  and 
monitoring. 

SUMMARY:  On  April  30,  1996,  the  United 
States  Trade  Representative  initiated  an 
investigation  under  section  302Cb)(l)  of 
the  Trade  Act  of  1974  regarding  the 
inadequate  patent  protection  provided 
by  the  Government  of  Pakistan  to 
United  States  individuals  and  firms 
involved  in  the  development  of 
innovative  pharmaceutical  and 
agricultural  chemical  products,  in  light 
of  Pakistan's  obligations  under  the 
World  Trade  Organization  (WTO) 
Agreement  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS). 
Following  consultations  between  the 
United  States  and  Pakistan,  Pakistan 
issued  Ordinance  No.  XXVI  of  1997, 
establishing  the  framework  for  a  filing 
system  for  patent  applications  drawn  to 
such  products  and  for  the  grant  of 
exclusive  marketing  rights  under  certain 
circumstances.  On  February  28,  1997, 
the  United  States  and  Pakistan  jointly 
notified  the  WTO  Dispute  Settlement 
Body  (DSB)  of  the  settlement  of  this 
matter  in  light  of  Pakistan's  planned 
implementation  of  Ordinance  No.  XXVI. 
Having  reached  a  satisfactory  resolution 
of  the  issues  under  investigation,  the 
USTR  has  terminated  this  section  302 
investigation  and  will  monitor 
implementation  of  the  agreement  under 
section  306  of  the  Trade  Act. 

EFFECTIVE  DATES:  This  investigation  was 
terminated  on  June  9,  1997. 


ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street  NW., 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Robertson,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative  (202)  395-6800. 
SUPPLEMENTARY  INFORMATION:  On  April 
30,  1996,  the  United  States  Trade 
Representative  (USTR)  initiated  an 
investigation  under  section  302(b)(1)  of 
the  Trade  Act  of  1974  (Trade  Act) 
regarding  the  inadequate  patent 
protection  provided  by  the  Government 
of  Pakistan  to  United  States  individuals 
and  firms  involved  in  the  development 
of  innovative  pharmaceutical  and 
agricultural  chemical  products.  61  FR 
19971  (May  3,  1996).  The  investigation 
specifically  considered  whether 
Pakistan  failed  to  meet  its  TRIPS 
Agreement  obligations  by  failing  either 
to  provide  patent  protection  for 
pharmaceutical  and  agricultiu-al 
chemical  inventions  as  specified  in 
Article  27,  or  to  establish  systems  for 
the  acceptance  of  applications  for 
patents  on  such  inventions  and  the 
grant  of  exclusive  marketing  rights  in 
accordance  with  Article  70.8  and  70.9. 
See  61  FR  19771  for  further  details. 
Pursuant  to  section  303(a)  of  the  Trade 
Act,  the  USTR  requested  consultations 
with  the  Government  of  Pakistan  under 
the  procedures  of  the  WTO 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes 
(DSU)  and  Article  64  of  the  TRIPS 
Agreement. 

Resolution  of  Dispute 

After  consultation  between  the 
Governments  of  the  United  States  of 
America  and  Pakistan  in  accordance 
with  DSU  procedures,  Pakistan  formally 
agreed  to  the  United  States' 
interpretation  that  Pakistan  is  required 
to  establish  mailbox  and  exclusive 
marketing  rights  systems  under  the 
TRIPS  Agreement.  On  February  4,  1997, 
Pakistan  President  Farooq  Ahmad  Khan 
Leghari  issued  Ordinance  No.  XXVI  of 
1997,  to  establish  these  systems.  In  a 
February  28, 1997,  notification  to  the 
WTO  DSB,  the  United  States  and 
Pakistan  notified  the  WTO  that  Pakistan 
would  implement  the  ordinance  in 
accordance  with  the  TRIPS  Agreement. 

Under  the  Ordinance,  Pakistan  will 
implement  regulations  which  establish  a 
system  by  which  WTO  Members' 
nationals  can  file  with  Pakistan's  patent 
authorities  a  product  patent  application 
for  a  pharmaceutical  or  agricultural 
chemical  product  invention  until 
January  1,  2000,  preserving  as  the  filing 
date  the  date  the  application  was 
received  by  the  authorities.  After 


January  1,  2000,  Pakistan  will 
implement  the  priority  filing  benefits 
provisions  in  Article  4  of  the  Paris 
Convention  on  the  Protection  of 
Industrial  Property,  thus  allowing 
Members  nationals  who  file  patent 
applications  with  Pakistan's  patent 
authorities  to  claim  up  to  one  year 
priority.  Those  Members'  nationals  who 
would  have  submitted  applications 
between  January  1,  1995,  and  the  date 
the  Ordinance  issued,  but  were  unable 
to  do  so  because  Pakistan  had  no 
"mailbox"  filing  system  in  place,  will  be 
able  to  file  such  applications  for  one 
year  after  the  date  the  ordinance  was 
issued,  and  will  receive  the  filing  date 
of  the  original  application  filed  in 
another  WTO  Member. 

In  addition,  the  Ordinance  provides 
that  exclusive  marketing  rights  will  be 
granted  if  the  applicant  has  been 
granted  a  patent  and  marketing  approval 
on  the  product  that  is  subject  of  the 
application  in  another  WTO  Member 
and  the  applicant  is  granted  marketing 
approval  in  Pakistan.  The  period  of 
marketing  approval  shall  be  for  a  period 
of  five  years  after  these  conditions  are 
met  or  until  a  product  patent  is  granted 
or  rejected  in  Pakistan,  whichever  term 
is  shorter.  In  accordance  with  the 
Article  70.9  requirement  that  such 
marketing  right  be  "exclusive,"  the 
Government  of  Pakistan  will  implement 
the  Ordinance  so  that  under  no 
circumstances  will  exclusive  marketing 
rights  be  subject  to  any  limitation  or 
exception,  including  the  imposition  of  a 
compulsory  license.  No  party  may  be 
granted  marketing  approval  for  a 
product  that  is  the  subject  of  exclusive 
marketing  rights  without  the  express 
consent  of  the  holder  for  such  exclusive 
marketing  rights. 

Based  on  the  developments  of  the 
formal  consultations  and  the  measures 
Pakistan  has  undertaken  to  implement 
its  obligations  under  the  TRIPS 
Agreement,  the  United  States  and 
Pakistan  jointly  notified  the  WTO  DSB 
that  they  have  reached  a  mutually 
satisfactory  solution  to  the  matter,  and 
that  the  United  States  has  formerly 
withdrawn  this  matter  from  further 
consideration  by  the  DSB.  On  the  basis 
of  the  measures  Pakistan  has  undertaken 
to  provide  a  satisfactory  resolution  to 
the  matter  under  investigation,  the 
USTR  has  decided  to  terminate  this 
section  302  investigation.  Piu^uant  to 
section  306  of  the  Trade  Act,  the  USTR 
will  monitor  Pakistan's  implementation 
of  its  TRIPS  Agreement  obligations  in 
accordance  with  the  Ordinance  and  the 
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terms  of  the  U.S.-Pakistan  joint 

notifications  to  the  DSB. 

Irving  Williamson, 

Chairman,  Section  301  Committee. 

[FR  Doc.  97-16129  Filed  6-19-97;  8:45  am] 

BILUNG  CODE  3190-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  June  13, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2607. 

Date  Filed:  June  10.  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Reso/393  dated  June  2, 
1997.  Expedited  Resolutions,  r-1-808  r- 
2-808e  r-3-898a.  Intended  effective 
date:  August  1.  1997. 
Paulette  V.  Twine. 
Ctiief.  Documentary  Services. 
[FR  Doc.  97-16223  Filed  6-19-97;  8:45  am] 

BtLUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  filed  under 
Subpart  Q  during  the  Week  Ending 
June  13.  1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  eac^h  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2615. 

Date  Filed  June  13,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  11.  1997. 

Description 

Application  of  Aerochago,  S.A.. 
pursuant  to  49  U.S.C.  Section  41301  and 
Subpart  Q  of  the  Regulations,  requests  a 
foreign  air  carrier  permit  authorizing  it 


to  engage  in  scheduled  foreign  air 
transportation  of  property  and  mail,  as 
follows: 

A.  Between  a  point  or  points  in  the 

Dominican  Republic,  and  Miami. 
Florida. 

B.  Between  a  point  or  points  in  the 

Dominican  Republic,  and  New 
York.  New  York. 

C.  Between  a  point  or  points  in  the 

Dominican  Republic  and  Puerto 
Rico. 

The  holder  also  seeks  Department 
authority  to  engage  in  charter  trips  of 
property  only  in  foreign  air 
transportation,  subject  to  the  terms, 
conditions  and  limitations  prescribed  by 
the  Department's  regulations. 

Docket  Number:  OST-97-2608. 

Date  Filed  June  10.  1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  8,  1997. 

Description 

Application  of  Austrian  Airlines. 
Osterreichische  Luftverkehrs  AG. 
pursuant  to  49  U.S.C.  Section  41302  and 
Subpart  Q  of  the  Regulations,  applies  for 
an  amended  foreign  air  carrier  permit 
authorizing  it  to  engage  in  (a)  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  "from  points  behind 
Austria  via  Austria  and  intermediate 
points  to  a  point  or  points  in  the  United 
States  and  beyond,"  as  provided  in 
Annex  1  of  the  Open  Skies  Agreement, 
together  with  all  of  the  operational 
rights  provided  for  in  that  Annex;  and 
(b)  charter  service  in  foreign  air 
transportation  for  (1)  passengers  (and 
their  accompanying  baggage),  and/or  (ii) 
cargo,  to  the  full  extent  permitted  by 
Annex  II  of  the  Open  Skies  Agreement. 
PauleUe  V.  Twine, 
Chief,  Documentary  Services. 
|FR  Doc.  97-16224  Filed  6-19-97;  8:45  am) 

BILUNG  CODE  4910-82-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-33] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
AdminisU^tion  (FAA).  DOT. 
ACTKM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 


for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  11,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  AtUi:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28792,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW  . 
Washington.  DC  20591;  telephone  (202) 
267-31i2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  )une  16, 
1997. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  28792. 

Petitioner:  H+S  Aviation  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
145.51(d). 

Description  of  Relief  Sought:  To  permit 
the  petitioner  to  continue  to  operate 
its  three  permanent  repair  station  sites 
under  one  foreign  repair  station 
certificate. 

[FR  Doc.  97-16220  Filed  6-19-97;  8:45  ami 
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DEPAP-MENT  OF  ^-  a^S-'OaJATION 
Federal  Avia',v-  a,  ;  ■■   •■■s'-duon 

Subg-ouc-  Meeti'ig  •/'■  AiabKa  A».at<on 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Weather  Enhancement 
Advisory  Subgroup  to  discuss  Alaska 
Aviation  Weather  Requirements. 
DATES:  The  meeting  will  be  held  July  14, 
1997,  from  1:00  p.m.  to  4:00  p.m. 
Arrange  for  presentations  by  July  3, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  Air  Traffic  Division,  Federal 
Building  Aimex,  222  W  7th  Avenue, 
Anchorage,  AK  99513. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clarence  E.  Coward,  Federal  Aviation 
Administration,  Air  Traffic  Division, 
222  W  7th  Avenue,  Anchorage,  AK 
99513;  telephone  (907)  271-5883,  fax 
(907) 271-2850. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  n),  notice  is  hereby  given  of  a 
meeting  of  the  Weather  Enhancement 
Advisory  Subgroup  to  be  held  on  July 
14,  1997,  from  1:00  p.m.  to  4:00  p.m., 
at  the  FAA  Air  Traffic  Division,  Federal 
Building  Annex,  222  W  7th  Avenue, 
Anchorage,  AK  99513. 
The  agenda  will  include: 

1.  Opening  remarks; 

2.  Committee  Administration; 

3.  Programs  Status:  Automated  Weather 

and  Automated  Surface  Observing 
Systems,  Contract  Weather,  Remote 
Video  Cameras; 

4.  New  Business:  Aviation  weather 

services  evaluation  criteria  Weather 
requirements; 

5.  Future  meeting  dates,  locations, 

activities,  and  plans. 

Attendance  is  open  to  the  interested 
public.  However,  to  assure  that  no 
prospective  bidder  is  given  unfair 
advantage  over  another,  no  person  or 
groups  intending  to  submit  a  bid  on  an 
FAA  contract  to  provide  aviation 
weather  services  in  Alaska  may 
participate  as  a  member  of  the  advisory 
subgroup;  nor  may  any  such  person  or 
groups  participate  in  subgroup 
meetings,  except  to  present  an  oral  or 
written  statement  as  a  member  of  the 
public. 

The  public  must  make  arrangements 
by  July  8.  1997,  to  present  oral 


statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  12 
copies  to  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT:  or  by  bringing  the  copies  to 
the  meeting. 

Issued  in  Washington,  DC,  June  16, 1997. 
William  H.  Brodic,  Jr., 

Special  Assistant  to  Program  Director, 
Aviation  Weather  Directorate,  ARW-1. 
[FR  Doc.  97-16186  Filed  6-19-97;  8:45  am) 

BILUNG  COM  4*10-13-M 


DEPARTMErfT  OF  TRANSPORTAHON 

Feder^  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(RFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  May 
1997,  there  were  15  applications 
approved.  Additionally,  12  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Application  Approved 

Public  Agency:  Bert  Mooney  Airport 
Authority,  Butte,  Montana. 

Application  Number:  97-03-C-OO- 
BTM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

To(a7  Net  PFC  Revenue  Approved  in 
This  Decision:  $53,260. 

Earliest  Charge  Effective  Date:  May  1, 
2001. 

Estimated  Charge  Expiration  Date: 
July  1,  2001. 

C/as5  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  On  demand  non- 
scheduled  air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  the  Bert  Mooney 
Airport-Butte  Silver  Bow  County. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Taxiway  A 
rehabilitation. 


Brief  Description  of  Projects  Approved 
for  Use:  Air  carrier  apron  rehabilitation, 
Runway  15/33  rehabilitation. 

Decision  Date:  May  2,  1997. 

For  Further  Information  Contact: 
David  P.  Gabbert,  Helena  Airports 
District  Office,  (406)  449-5271. 

Public  Agency:  City  of  Oklahoma  City, 
Department  of  Airports,  Oldahoma  City, 
Oklahoma. 

Application  Number:  97-01-C-OO- 
OKC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $10,446,875. 

Earliest  Charge  Effective  Date:  July  1, 
1997. 

Estimated  Charge  Expiration  Date: 
July  1,  1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Will 
Rogers  World  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
improvements.  Concourse  security 
doors.  Security  access  system  upgrade. 
Terminal  apron  joint  rehabilitation  and 
runway  13/31  pavement  sealing, 
Taxiway  C  extension.  By-pass  taxiways, 
runways  17L  and  17R.  Airport  lighting 
control  system,  Runway  35R  touchdown 
zone  lights.  Aircraft  rescue  and 
firefighting  (ARFF)  vehicles,  Storm 
water  detention.  Air  cargo  road 
reconstruction,  Taxiway  B 
reconstruction  and  rehabilitation. 
Security  fencing.  Noise  study  update. 
Surface  movement  guidance  system. 
Surface  monitoring  sensor  upgrade. 

Brief  Description  of  Project  Approved: 
Runway  13/31  extension  (Phase  1). 

Determination:  Disapproved.  The 
FAA  has  reviewed  the  traffic  forecasts 
and  has  concluded  that  the  forecasts  do 
not  support  a  need  for  this  project  at 
this  time,  therefore,  the  public  agency 
has  failed  for  provide  adequate 
justification.  In  addition,  the  public 
agency  has  not  obtained  a  final  FAA 
finding  under  the  National 
Environmental  Policy  Act  of  1969  and 
the  project  does  not  meet  the 
requirements  of  §  158.25(c)(l)(ii)(B). 

Decision  Date:  May  2, 1997. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Birmingham  Airport 
Authority,  Birmingham,  Alabama. 
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Application  Number:  97-01-C-OO- 
BHM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $7,657,558. 

Earliest  Charge  Effective  Date:  August 
1.1997. 

Estimated  Charge  Expiration  Date: 
February  1.2000. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

Detennination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Birmingham  International  Airport 

Brief  Description  of  Projects 
Approved  for  Collection  and  Use: 
Taxiway/holding  apron  improvements 
(design  only),  PFC  administration. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use: 
Reconstruct/ rehabilitate  runway  5/23 
(design  only). 

Determination:  Approved  in  part.  The 
public  agency  indicated,  in  a  letter 
dated  April  18, 1997,  that  the  total  cost 
for  this  project,  as  submitted  in  the  PFC 
application,  included  the  cost  for  design 
of  the  reconstruction/rehabilitation  of 
the  runway  5/23  parallel  taxiway.  This 
element  is  not  discussed  in  the  project 
description,  justification,  or  objective  of 
the  application  attachment  B  for  this 
project.  Therefore,  the  cost  for  the 
design  of  the  taxiway  work  is 
disapproved  and  the  approved  amount 
reduced  from  that  requested 
accordingly. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection:  Reconstruct/ 
rehabilitate  nmway  5/23  (construction). 

Determination:  Approved  in  part.  The 
public  agency  indicated,  in  a  letter 
dated  April  18, 1997,  that  the  total  cost 
for  this  project  as  submitted  included 
the  cost  for  the  reconstruction/ 
rehabilitation  of  the  runway  5/23 
parallel  taxiway.  This  element  is  not 
discussed  in  the  project  description, 
justification,  or  objective  of  the 
application  attachment  B  for  this 
project.  Therefore,  the  cost  for  the 
taxiway  work  is  disapproved  and  the 
approved  amount  reduced  from  that 
requested  accordingly. 

Decision  Date:  May  8,  1997. 

For  Further  Information  Contact: 
David  Shumate,  {ackson  Airports 
District  Office,  (601)  965-4628. 

Public  Agency:  Rapid  City  Regional 
Airport.  Rapid  City,  South  Dakota. 

Application  Number:  97-01-C-OO- 
RAP. 


Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $1,087,206. 

Earliest  Charge  Effective  Date:  August 
1,  1997. 

Estimated  Charge  Expiration  Date: 
March  1,2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Rapid  City 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Airport  master 
plan  update,  PRC  application.  Pavement 
rehabilitation,  Taxiway  rehabilitation. 
Runway  plows,  Passenger  lift.  Runway 
sweeper.  Airport  beacon.  Security 
panel.  Land  acquisition  for  runway  5 
runway  protection  zone.  Pilot  controlled 
lighting.  Runway  safety  project.  Security 
fence.  Airfield  signs.  Sand  storage 
building.  Exit  road  rehabilitation. 
Overlay  general  aviation  apron.  Apron 
sweeper.  Security  panel.  Emergency 
power  system.  Snow  removal 
equipment.  Airport  planning. 

Brief  Description  of  Withdrawn 
Project:  Overlay  ramp. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  March  11,  1997.  Therefore, 
the  FAA  will  not  rule  on  this  project  in 
this  decision. 

Decision  Date:  May  13, 1997. 

For  Further  Information  Contact: 
Irene  R.  Porter,  Bismarck  Airports 
District  Officer,  (701)  250-4385. 

Public  Agency:  Metropolitan 
Nashville  Airport  Authority,  Nashville, 
Tennessee. 

Application  Number:  97-04-C-OO- 
BNA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PRC  Revenue  Approved  in 
This  Decision:  $19,500,000. 

Earliest  Charge  Effective  Date:  April  1, 
2002. 

Estimated  Charge  Expiration  Date: 
March  1,  2006. 

Class  of  Air  Carriers  Not  Reqired  To 
Collect  PFC'S:  Part  135  (air  taxi) 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Nashville 
International  Airport. 


Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Curbside 
expansion. 

Decision  Date:  May  13, 1997. 

For  Further  Information  Contact: 
Charles  L.  Harris,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  Athens-Clarke  County 
Unified  Government,  Athens,  Georgia. 

Application  Number:  97-01-C-OO- 
AHN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $187,628. 

Earliest  Charge  Effective  Date:  August 
1. 1997. 

Estimated  Charge  Expiration  Date: 
January  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Preparation  of 
PFC  application.  Expand  east  general 
aviation  ramp. 

Decision  Date:  May  14,  1997. 

For  Further  Information  Contact: 
Daniel  Gaetan,  Atlanta  Airports  District 
Office,  (404)  305-7146. 

Public  Agency:  Charlottesville- 
Albemarle  Airport  Authority. 
Charlottesville,  Virginia. 

Application  Number:  97-10-C-OO- 
CHO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $1,023,120. 

Earliest  Charge  Effective  Date:  April  1, 
2002. 

Estimated  Charge  Expiration  Date: 
June  1,2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Charlottesville-AIbermarle  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Reconstruct 
general  aviation  ramp. 

Brief  Description  of  Projects  Approved 
for  Use:  Expand  air  carrier  ramp. 
Rehabilitate  taxiway  A. 

Brief  Description  of  Projects  Approved 
for  Collection  Only:  Air  carrier  terminal 
access  road  and  non-revenue  producing 
parking  area. 

Decision  Date:  May  16, 1997. 

For  Further  Information  Contact: 
Terry  Page,  Washington  Airports 
District  Office,  (703)  285-2570. 
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Public  Agency:  Peliston  Regional 
Airport  of  Emmet  County,  Peliston, 
Michigan. 

Application  Number:  97-05-1-00- 
PLN. 

Application  Type:  Impose  a  PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $17,500. 

Earliest  Charge  Effective  Date:  June  1, 
1997. 

Estimated  Charge  Expiration  Date: 
September  1, 1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxi  operators 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Peliston  Regional  Airport's  total  annng] 
enplanements. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  Replace  ARFF 
vehicle. 

Decision  Date:  May  19, 1997. 

For  Further  Information  Contact:  Jon 
B.  Gilbert,  Detroit  Airports  District 
Office,  (313)  487-7281. 

Public  Agency:  Yellowstone  Regional 
Airport  Joint  Powers  Board,  Cody, 
Wyoming. 

Application  Number:  97-01-C-OO- 
COD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $102,662. 

Earliest  Charge  Effective  Date:  August 
1, 1997. 

Estimated  Charge  Expiration  Date: 
October  1,  1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  ARFF  vehicle. 
Install  Part  139  signs.  Master  plan 
update,  ARFF  maintenance  hall. 
Rehabilitate/overlay  terminal  apron 
area.  Snow  removal  equipment. 

Decision  Date:  May  19,  1997. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  Meridian  Airport 
Authority,  Meridian,  Mississippi. 

Application  Number:  97-04-5i;-00- 
MEI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $32,500. 

Earliest  Charge  Effective  Date:  June  1, 
2000. 

Estimated  Charge  Expiration  Date: 
December  1 .  2000. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Design, 
inspection,  and  testing  cost  for 
rehabilitation  of  runway  1/19, 
Rehabilitation  of  airfield  lighting 
cabling. 

Decision  Date:  May  22,  1997. 

For  Further  Information  Contact: 
David  Shumate,  Jackson  Airports 
District  Office,  (601)  965-4628. 

Public  Agency:  City  of  La  Crosse, 
Wisconsin. 

Application  Number:  97-03-C-OO- 
LSE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $315,000. 

Earliest  Charge  Effective  Date: 
October  1,1999. 

Estimated  Charge  Expiration  Date: 
December  1.  2000. 

C7as5  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Acquire  snow 
removal  equipment.  Pavement 
evaluation  and  management  system, 
Airport  layout  plan  update,  PFC 
administration  cost. 

Decision  Date:  May  22,  1997. 

For  Further  Information  Contact: 
Sandra  E.  DePottey,  Minneapolis 
Airports  District  Office,  (612)  713-4363. 

Public  Agency:  New  Hanover  County 
Airport  Authority,  Wilmington,  North 
Carolina. 

Application  Number:  97-02-U-OO- 
ILM. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $244,198. 

Charge  Effective  Date:  February  1, 
1994. 

Charge  Expiration  Date:  September  1, 
1996. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Medium  intensity  taxiway 
lights  rehabilitation,  Ramp  sweeper. 
Precision  approach  path  indicator — 
runway  35,  Reconstruct/widen  taxiways 
A  and  H,  construct  exit  taxiways  for 
runway  6/24,  Install  fencing  and 
security  road. 

Decision  Date:  May  27, 1997. 

For  Further  Information  Contact: 
Terry  R.  Washington,  Atlanta  Airports 
District  Office,  (404)  305-7143. 

Public  Agency:  Huntsville-Madison 
County  Airport  Authority,  Huntsville, 
Alabama. 


Application  Number:  97-07-U-OO- 
HSV. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $5,530,790. 

Charge  Effective  Date:  June  1,  1992. 

Estimated  Charge  Expiration  Date: 
May  1,  2008. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Land  acquisition  (Tract  6), 
Directional  signage,  General  aviation 
apron  overlay,  18R/36L  runway/taxiway 
system  overlay. 

Decision  Date:  May  28, 1997. 

For  Further  Information  Contact: 
Roderick  T.  Nicholson,  Jackson  Airports 
District  Office.  (601)  965-^628. 

Public  Agency:  County  of  Oneida, 
Utica,  New  York. 

Application  Number:  96-01-C-OO- 
UCA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $1,298,631. 

Earliest  Charge  Effective  Date:  August 
1, 1997. 

Estimated  Charge  Expiration  Date: 
June  1.  2010. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Oneida  County  Airport's  total  annual 
enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  PFC  application. 
Terminal  building  improvements. 

Decision  Date:  May  28, 1997. 

For  Further  Information  Contact: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  227-3800. 

Public  Agency:  Western  Reserve  Port 
Authority,  Youngstown,  Ohio. 

Application  Number:  97-02-C-OO- 
YNG. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $734,078. 

Earliest  Charge  Effective  Date:  August 
1,1997. 

Estimated  Charge  Expiration  Date: 
July  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
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agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Youngstown-Warren  Regional  Airport's 
total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal  area 


access  road  rehabilitation  and  signage. 
Airline  terminal  roof  reconstruction, 
Americans  with  Disabilities  Act 
improvements,  Prepare  PFC  application. 
Brief  Description  of  Project  Approved 
for  Collection  Only:  Purchase  snow 
removal  equipment. 

Amendments  to  PFC  Approvals 


Decision  Date:  May  29,  1997. 

For  Further  Information  Contact: 
Robert  L.  Conrad,  Detroit  Airports 
District  Office,  (313)  487-7295. 


Amendment  No.,  city,  state 


92-01 -MX3-OAK.  Oakland.  California  

92-01-M)1-VLD,  VakJosta,  Georgia 

93-01 -C-01-CHA,  Chattanooga,  Tennessee 

92-01 -1-04-CMH,  Columbus.  Ohio 

93-02-1-02-CMH.  Columbus.  Ohio 

93-0S-U-O2-CMH,  Columbus,  Ohio  

96-04-C-01-CMH,  Columbus,  Ohio  „.. 

96-05-C-01-CMH,  Columbus.  Ohio  

92-01-1-04-MEM,  Memphis,  Tennessee 

93-02-C-03-MEM,  Memphis,  Tennessee  .... 
96-03-U-01-MEM,  Memphis,  Tennessee  .... 
96-04-C-01-MEM,  Memphis,  Tennessee  .... 


Amendment 

approved 

date 


1/31/97 

2/18/97 

4/25/97 

4/29/97 

4/29/97 

4/29/97 

4/29/97 

4/29/97 

5/7/97 

5/7/97 

5/7/97 

5/7/97 


Original  ap- 
proved net 
PFC  revenue 


$16,343,000 

260,526 

7,177,253 

12,001.042 

19,573.899 

0 

0 

9,437,955 

62.529,000 

75.963,000 

0 

1,735,000 


Amendment 
approved  net 
PFC  revenue 


$18,503,000 

307,746 

8,568,925 

24,227,812 

49,603,302 

0 

0 

13,291,770 

10,359,000 

65,966,000 

0 

15,847,000 


Original  es- 
timated 
charqe  exp. 
date 


5/1/97 
10/1/97 
10/1/02 
11/1/97 
11/1/97 


11/1/97 

1/1/97 

10/1/99 


2/1/05 


Amendment 

estimated 

charge  exp. 

date 


7/1/97 
10/1/97 
7/1/05 
1/1/02 
1/1/02 


1/1/02 

12/1/94 

1/1/97 


1/1/97 


Issued  in  Washington,  DC,  on  June  13, 
1997. 

Erk  Gabier, 

Manager.  Passenger  Facility  Charge  Branch. 
|FR  Doc.  97-16222  Filed  6-19-97;  8:45  am] 

MLLiNG  COOE  4810-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-S5  (Sut>-No.  550X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in  Clinton 
County,  Ml 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F — Exempt 
Abandonments  to  abandon  1.32  miles  of 
its  line  of  railroad  between  milepost 
CHC-2.11,  near  Grand  Ledge,  and 
milepost  CHC-3.43,  at  the  end  of  track 
at  Eagle,  in  Clinton  County,  MI.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  48822. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  of  49  CFR  1 105.7 
(environmental  reports),  49  CFR  1105.8 


(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  20. 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152*29^  must  be  filed  by  June  30, 
1997.  Petitions  to  reopen  or  requests  for 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  is.sues  (whether  raised 
by  a  paity  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C  C  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  l>efore 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(0(25) 

'The  Board  will  accept  late-filed  trail  uae 
requests  as  long  as  the  abandonment  has  not  l>eeD 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  10,  1997, 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger. 
Senior  Counsel,  CSX  Transportation. 
Inc..  500  Water  Street  J150,  Jacksonville, 
FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  June  25, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  EX:  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 


UMI 


CSXT's  filing  of  a  notice  of 
consummation  by  June  20, 1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  June  13, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-16194  Filed  6-l»-97;  8:45  am) 

BILUNG  CODE  4915-00-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  10. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  ^AV.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0056. 

Form  Number:  CF  19. 

Type  of  Review:  Extension. 

Title:  Protest. 

Description:  This  collection  is  used  by 
an  importer,  filer,  or  any  party  at 
interest  to  petition  the  Customs  Service, 
or  Protest,  any  action  or  charge,  made  by 
the  port  director  on  or  against  any; 
imported  merchandise,  merchandise 
excluded  from  entry,  or  merchandise 
entered  into  or  withdrawn  from  a 
Customs  bonded  warehouse. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
3,750. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
67,995  hours. 

OMB  Number:  1515-0158. 

Form  Number:  CF  349  and  CF  350. 

Type  of  Review:  Extension. 

Title:  Harbor  Maintenance  Fee. 

Description:  The  Harbor  Maintenance 
Fee,  established  by  the  Water  Resources 
Development  Act  of  1986  (Act)  (26 
U.S.C.  4461,  et  seq.),  is  collected  by 
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Customs  and  used  to  contribute  to  the 
operation  and  maintenance  by  the  Army 
Corps  of  Engineers  of  certain  United 
States  channels  and  harbors. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
755,865. 

Estimated  Burden  Hours  Per 
Respondent:  26  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,515,564  hours. 

Clearance  Officer:  ].  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-16182  Filed  6-19-97;  8:45  am] 
BILUNG  CODE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

June  12.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1257. 

Form  Number:  IRS  Form  8827. 

Type  of  Review:  Extension. 

Title:  Credit  for  Prior  Year  Minimum 
Tax — Corporations . 

Description:  Section  53(d),  as  revised, 
allows  corporations  a  minimum  tax 
credit  based  on  the  full  amount  of 
alternative  minimum  tax  incurred  in  tax 
years  beginning  after  1989,  or  a 
carryforward  for  use  in  a  future  year. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 


Estimated  Total  Reporting  Burden: 
25,000  hours. 

OMB  Number:  1545-1438. 

Regulation  Project  Number:  CO-8-91 
Final. 

Type  of  Review:  Extension. 

Title:  Distributions  of  Stock  and  Stock 
Rights. 

Description:  The  requested 
information  is  required  to  notify  the 
Service  that  a  holder  of  preferred  stock 
callable  at  a  premium  by  the  issuer  has 
made  a  determination  regarding  the 
likelihood  of  exercise  of  the  right  to  call 
that  is  different  from  the  issuer's 
determination. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents:  10 
minutes. 

Estimated  Burden  Hours  Per 
Respondent:  333  hours. 

Estimated  Total  Reporting  Burden:  7 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-16183  Filed  6-19-97;  8:45  am] 

BILUNG  CODE  400-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  16.  1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Special  Request:  In  order  to  begin  the 
survey  described  below  in  early  July 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  June  27,  1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
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Revenue  Service  Clearance  Officer  at  the 
address  listed  belowpr 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 

Project  Number:  SOI-30. 

Type  of  Review:  Revision. 

Title:  1997  Second  Quarter  Form  941 
TeleFile  System  Customer  Service 
Satisfaction  Survey. 

Description:  The  941  TeleFile  system 
will  be  pilot  tested  at  the  Tennessee 
Computing  Center  during  July-August 
1997.  During  the  test,  a  selected  group 
of  businesses  filing  their  second  quarter 
Federal  tax  returns  (Form  941)  will  be 
invited  to  use  the  941  TeleFile  system. 

The  941  TeleFile  automated  customer 
satisfaction  survey  is  part  of  the  941 
TeleFile  Quality  Measurement  Plan  and 
is  designed  as  one  means  of  evaluating 
the  effectiveness  of  the  TeleFile  system. 

The  survey  requests  information 
about  satisfaction  and  whether  the 
business  filer  would  be  willing  to  use 
the  TeleFile  system  again.  Data 
collected  during  the  surveys  will  be 
kept  confidential  and  will  only  be  used 
to  make  recommendations  and 
improvements  to  the  94lTeleFile 
system. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.125. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  36 
hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869.  hitemal  Revenue 
Service.  Room  5571. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uia  K.  Holland. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-16184  Filed  6-19-97;  8:45  am) 

MLUNQCOOC  4«]»-01-P 


DEPARTMEffT  OF  THE  TREASURY 

Submission  to  OMB  for  Revi«w; 
Comment  Requmt 

)une  16.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Reduction  Paperwork  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0182. 

Form  Number:  IRS  Form  4782. 

Type  of  Review:  Extension. 

Title:  Employee  Moving  Expense 
Information. 

Description:  26  CFR  31.6051-l(e) 
requires  employers  to  give  employees  a 
statement  showing  a  detailed 
breakdown  of  reimbursements  or 
payments  of  moving  expenses.  The 
information  is  used  by  employees  to 
figure  their  moving  expense  deduction 
on  their  income  tax  return. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.039.500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 3  hr.,  21  min. 

Learning  about  the  form — 6  min. 

Preparing  the  form — 10  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  hours. 

OMB  Number:  1545-0238. 

Form  Number:  IRS  Form  W-2G. 

Type  of  Review:  Extension. 

Title:  Certain  Gambling  Winnings. 

Description:  Internal  Revenue  Code 
(IRC)  section  6041  requires  payers  of 
certain  gambling  winnings  to  report 
them  to  IRS.  If  applicable,  section 
3402(g)  and  section  3406  require  tax 
withholding  on  these  winnings.  We  use 
the  information  to  ensure  taxpayer 
income  reporting  compliance. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State.  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Burden  Hours  Per 
Respondent:  19  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
729.231  hours. 

OMB  Number:  1545-0675. 

Form  Number:  IRS  Form  1040EZ. 

Type  of  Review:  Extension. 

Title:  Income  Tax  Return  for  Single 
and  Joint  Filers  With  No  [Dependents. 

Description:  This  form  is  used  by 
certain  individuals  to  report  their 
income  subject  to  income  tax  and  to 
figure  their  correct  tax  liability.  The  data 
is  also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and  are 
also  for  general  statistical  use. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14.100.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  min. 

Learning  about  the  law  or  the  form — 
57  min. 

Preparing  the  form — 1  hr..  24  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  29,124.010 
hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-16185  Filed  6-19-97;  8:45  am] 

BILUNQ  COD€  4«3a-01-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service;  Senior 
Executive  Service;  Financial 
Management  Service  Performance 
Review  Board  (PRB) 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  to  the 
Financial  Management  Service  (FMS) 
Performance  Review  Board  (PRB). 
DATES:  This  notice  is  effective  on  June 
20.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Smokovich,  Deputy 
Commissioner,  Financial  Management 
Service.  401  14th  St.,  S.W.,  Washington. 
D.C.  telephone  (202)  874-7000. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4314(c)(4),  this  notice  is 
given  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Financial 
Management  Service  (FMS) 
Performance  Review  Board  (PRB).  This 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  Assistant  Commissioner  level 
and  makes  recommendations  regarding 
ratings,  bonuses,  and  other  persormel 
actions.  Three  voting  members 
constitute  a  quorum.  The  names  and 
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titles  of  the  FMS  PRB  members  are  as 
follows: 

Primary  Members 

Michael  T.  Smokovich,  Deputy 

Commissioner 
Constance  E.  Craig,  Assistant 

Commissioner,  Information  Resources 
Walter  L.  Jordan,  Assistant 

Commissioner,  Agency  Services 
Virginia  B.  Harter,  Assistant 

Commissioner,  Debt  Management 

Services 

Alternate  Members 

Bland  T.  Brockenborough,  Assistant 

Commissioner,  Regional  Operations 
Mitchell  A.  Levine,  Assistant 

Commissioner,  Management 
Diane  E.  Clark,  Assistant  Commissioner, 

Financial  Information 
Larry  D.  Stout,  Assistant  Commissioner, 

Federal  Finance 

Dated:  June  16, 1997. 
Russell  D.  Morris, 
Commissioner. 
[FR  Doc.  97-16164  Filed  6-19-97;  8:45  am] 

BILLING  OOOE  48ia-34-P 


DEPARTMEVT  OF  THE  TREASURY 

Internal  Hevenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1040NR 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

S4MNIARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1040NR,  U.S.  Nonresident  Alien  Income 
Tax  Retiuu. 

DATES:  Written  comments  should  be 
received  on  or  before  August  19,  1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infoimation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return. 

OMB  Number:  1545-0089. 

Form  Number:  1040NR. 

Abstract:  Form  1040NR  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report  their 
income  subject  to  tax  and  compute  the 
correct  tax  liability.  The  information  on 
the  return  is  used  to  determine  whether 
income,  deductions,  credits,  payments, 
etc.,  are  correctly  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
135,500. 

Estimated  Time  Per  Respondent:  12 
hr.,  46  min. 

Estimated  Total  Annual  Burden 
Hours.  1,729,335. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Cosaments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  June  12, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-16239  Filed  6-19-97;  8:45  am] 
BtUJNG  COO€  4«3IM>1-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  8839 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8839,  qualified  Adoption  Expenses. 
DATES:  Written  comments  should  be 
received  on  or  before  August  19,  1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Adoption  Expenses. 

OMB  Number:  To  be  assigned  later. 

Fonn  Number:  Form  8839. 

Abstract:  Section  23  of  the  Internal 
Revenue  Code  allows  taxpayers  to  claim 
a  nonrefundable  tax  credit  for  qualified 
adoption  expenses  paid  or  incurred  by 
the  taxpayer.  Code  Section  137  allows 
taxpayers  to  exclude  amounts  paid  or 
expenses  incurred  by  an  employer  for 
the  qualified  adoption  expenses  of  the 
employee  which  are  paid  under  an 
adoption  assistance  program.  Form  8839 
helps  respondents  to  correctly  figure 
their  credit  and/or  exclusion. 

Current  Actions:  This  is  a  new 
collection  of  information. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 
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Estimated  Time  Per  Respondent:  2 
hours,  53  minutes. 

Estimated  Total  Annual  Burden 
Hours:  144,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  ON4B  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

RequMt  fisr  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Jtine  12,  1997. 
Ganick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-16240  Filed  6-19-97,  8:45  am) 

atuMQCooc  4aao-oi-u 


DEP A      V  t  NT  OF  THE  TREASURY 
Internai  .-ie^snue  Service 

Proposed  Collection;  Cofnment 

Peaces:  for  Form  W-4S 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W— 4S,  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 
DATES:  Written  comments  should  be 
received  on  or  before  August  19, 1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Carrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  ^fW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

0\a  Number:  1545-0717. 

Fonn  Number:  W— 4S. 

Abstract:  Section  3402(o)  of  the 
Internal  Revenue  Code  allows  income 
tax  withholding  on  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  by 
payers  to  determine  how  much  to 
withhold  from  each  sick  pay  payment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Time  Per  Respondent:  Ihr., 
22  min. 

Estimated  Total  Armual  Burden 
Hours:  685,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  12, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-16241  Filed  6-19-97;  8:45  am] 
BUJJNQCOOE  4S30-«1-U 


DEPARTMENT  OF  THE  TSF 
Internal  Revenue  Service 


iURY 


Proposed  Collection;  Comment 
Request  For  Form  11212 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
commen'w. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
11212,  Statement  of  Amendment  of 
Employee  Benefit  Plan. 

DATES:  Written  comments  should  be 
received  on  or  before  August  19,  1997 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Amendment  of 
Employee  Benefit  Plan. 

0MB  Number:  1545-1544. 

Form  Number:  Form  11212. 

Abstract:  The  Tax  Reform  Act  of  1986, 
the  Unemployment  Compensation 
Amendments  of  1992,  and  the  Omnibus 
Budget  Reconciliation  Act  of  1993  made 
significant  changes  to  the  rules  applying 
to  employee  retirement  plans.  Form 
11212  is  part  of  a  voluntary  outreach 
program  designed  to  ensure  that 
retirement  and  pension  plans  are 
amended  to  conform  to  the 
requirements  of  these  Acts. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
10,900. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,725. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  June  13. 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-16242  Filed  6-1&-97;  8:45  am] 
BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1045 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1045,  Application  for  Tentative  Refund. 
DATES:  Written  comments  should  be 
received  on  or  before  August  19,  1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Tentative 
Refund. 

OMB  Number:  1545-0098. 

Form  Number:  1045. 

Abstract:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  to  apply 
for  a  quick  refund  of  taxes  due  to 
carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or  claim 
of  right  adjustment  under  Internal 
Revenue  Code  section  1341(b).  The 
information  obtained  is  used  to 
determine  the  validity  of  the 
application. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 


Estimated  Number  of  Respondents: 
65.220. 

Estimated  Time  Per  Respondent:  8  hr., 
50  min. 

Estimated  Total  Annual  Burden 
Hours.  575,893. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  13,  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-16243  Filed  6-19-97;  8:45  am) 
BILUNG  COOE  4O0-01-U 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Fall  Unsolicited 
Grant  Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTK)N:  Notice. 

SUMMARY:  The  Agency  Announces  its 
Upcoming  Deadline  for  the  Fall 
Unsolicited  Grant  Competition. 
DEADUNE:  October  1. 
DATES:  Application  Material  Available 
Upon  Request,  Receipt  Date  for  Return 
of  Application:  October  1,  1997. 
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Notification  of  Awards:  Late  January, 

1998. 

ADDRESSES:  For  Application  Package: 

United  States  Institute  of  Peace,  Grant 

Program,  1550  M  Street,  NW,  Suite  700, 

Washington.  DC  20005-1708.  (202)  429- 

6063  (fax).  (202)  457-1719  (TTY),  Email: 

grant — program@usip.org. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Grant  Program.  Phone  (202)  429- 

3842. 

Dated:  June  11. 1997. 
Bemica  |.  Carney, 
Director  Office  of  Administration. 
(FR  Doc.  97-16130  Filed  6-19-97:  8:45  am) 
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AGENCY:  National  Park  Service,  DOI. 
i : '   IN  Proposed  renaming  of  and 
revisions  to  "the  Secretary  of  the 
Interior's  Professional  Qualification 
Standards." 

Summary:  The  National  Park  Service 
(N^bj  proposes  to  rename  and  revise 
"the  Secretary  of  the  Interior's 
Professional  Qualification  Standards" 
which  are  part  of  the  larger  "Secretary 
of  the  Interior's  Standards  and 
Guidelines  for  Archeology  and  Historic 
Preservation."  The  statutory  authority 
for  the  Secretary's  development  of  these 
can  be  found  in  sections  101(g),  101(h), 
lOl(i),  and  101(j)(2)(A)  of  the  National 
Historic  Preservation  Act,  as  amended 
(16  U.S.C.  470  et  seq.).  These  Standards 
and  Guidelines  (including  the 
Professional  Qualification  Standards) 
were  published  in  the  Federal  Register 
in  1983  (48  FR  44716,  September  29)  as 
the  Secretary's  best  guidance  for  historic 
preservation  practice  nationally.  This 
remains  their  preeminent  function. 

The  Standards  are  renamed  "the 
Secretary  of  the  Interior's  Historic 
Preservation  Professional  Qualification 
Standards."  This  change  reflects  the  fact 
that  the  Standards  are  designed  to  apply 
to  each  discipline  as  it  is  practiced  in 
historic  preservation;  e.g.,  in  the 
identification,  evaluation, 
documentation,  registration,  and 
treatment  of  historic  properties. 

The  proposed  revisions  update  the 
standards  for  the  five  disciplines 
included  in  the  1983  publication  and 
add  standards  for  seven  other 
disciplines  mentioned  in  the  National 
Historic  Preservation  Act  as  being 
important  to  historic  preservation.  The 
proposed  revisions  also  provide  (for  the 
first  time)  published  guidance  on  how- 
to  use  and  interpret  the  Standards. 

These  revisions  are  necessary  because 
the  old  professional  qualification 
standards  had  become  out-of-date,  did 
not  include  many  disciplines  important 
in  the  practice  of  historic  preservation, 
and  provided  no  guidance  on  their  use 
and  interpretation.  This  absence  of 
nationed  guidance  led  to  confusion  and 
inconsistency  in  the  application  of  the 
Standards  by  Federal.  State,  Tribal,  and 
local  government  agencies  and  other 
organizations  and  individuals.  The 
Standards  are  designed  to  be  a  tool  to 
help  recognize  the  minimum  expertise 
generally  necessary  for  performing 


professionally  credible  historic 
preservation  work. 

The  Standards  are  not  designed  to 
identify  the  best  or  ideal  person  for  any 
position.  The  effective  application  of 
any  of  these  national  Standards  will 
require  the  development  of  a  detailed 
job  description  containing  additional 
information  to  suit  a  particular  situation 
and  need.  These  Standards  do  not  apply 
to  "entry-level"  applicants  or  to 
preeminent  professionals  in  the  field. 
Rather,  they  outline  ths  minimum 
education  and  experience  and  products 
that  together  provide  an  assurance  that 
the  applicant,  employee,  consultant,  or 
advisor  will  be  able  to  perform 
competently  on  the  job  and  be  respected 
within  the  larger  historic  preservation 
community. 

All  responses  to  this  notice  will  be 
siunmarized  as  part  of  the  publication  of 
the  official  issuance  of  the  "Secretary's 
Historic  Preservation  Professional 
Qualification  Standards."  All  coimnents 
will  also  become  a  matter  of  public 
record. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  19,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  to:  Mr.  Joe 
Wallis,  Chief,  Branch  of  State,  Tribal, 
and  Local  Programs,  Heritage 
Preservation  Services,  National  Center 
for  Cultural  Resource  Stewardship  and 
Partnership  Programs,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
1849  C  Street,  NW.,  Washington,  DC 
20240.  Comments  may  be  hand- 
delivered  or  overnight  mailed  to  800 
North  Capitol  Street,  NW.,  Suite  200, 
Washington,  EXH  20002.  Comments  may 
be  sent  by  fax  to  202-343-6004  or  by  E- 

mail  to  John Renaud@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Renaud,  Branch  of  State,  Tribal, 
and  Local  Programs,  Heritage 
Preservation  Services  Division,  National 
Center  for  Cultural  Resource 
Stewardship  and  Partnership  Programs, 
National  Park  Service,  202-343-1055, 
FAX  202-343-6004,  or 
John_Renaud®nps.gov  (E-mail). 

SUPPI.EMENTARY  INFORMATION: 

Table  of  Contents — Applying  the  Historic 
Preservation  Professional  Qualification 
Standards: 
Introduction 
Program  Evolution/Current  Changes 
Applicability 
How  to- Use  the  Historic  Preservation 
Qualification  Standards 
Questions  and  Answers 
Discipline  and  Historic  Preservation 
Proficiencies 
Recommended  Discipline  Proficiencies 
Recooimended  Historic  Preservation 
Proficienciea 


Historic  Preservatiua  Professional 
Qualification  Standards 
Archeology 

(A)  Prehistoric  Archeology 

(B)  Historic  Archeology 
Architectural  History 
Conservation 
Cultural  Anthropology 
Curation 
Engineering 
Folklore 

Historic  Architecture 
Historic  Landscape  Architecture 
Historic  Preservation  Planning 
Historic  Preservation 
History 
Sources  of  Additional  Information 
Professional  Organizations 

Introduction 

Background 

The  identification,  evaluation, 
protection,  and  preservation  of 
America's  important  historic  and 
cultural  properties  depends  upon  the 
participation  of  all  citizens;  however, 
certain  decisions  must  involve 
individuals  who  meet  nationally 
accepted  professional  standards  in  order 
to  assure  credibility  in  the  practice  of 
historic  preservation  at  the  Federal, 
State,  and  local  levels,  as  well  as  in  the 
private  sector. 

The  Secretary  of  the  Interior  is 
responsible  for  establishing  standards 
for  all  programs  under  Departmental 
authority.  In  accordance  with  this 
responsibility,  "the  Secretary  of  the 
Interior's  Professional  Qualification 
Standards"  were  developed  by  the 
National  Park  Service  (NPS)  20  years 
ago  to  ensure  that  a  consistent  level  of 
expertise  would  be  applied  nationally  to 
the  identification,  evaluation, 
documentation,  registration,  treatment, 
and  interpretation  of  historic  and 
archeological  resources. 

The  National  Historic  Preservation 
Act  of  1966  (Pub.  L.  89-665)  gave  the 
Secretary  authority  to  set  criteria  for 
State  grants,  surveys,  and  plans.  The 
National  Park  Service  administratively 
required  State  Historic  Preservation 
Officers  (SHPOs)  to  maintain 
professionally  qualified  staff  (in  1976), 
and  to  appoint  qualified  individuals  as 
advisors  to  serve  on  State  Review 
Boards  (in  1977).  The  professional 
qualification  standards  have  not 
changed  since  then.  The  1980 
Amendments  to  the  National  Historic 
Preservation  Act  (Pub.  L.  96-515) 
statutorily  affirmed  the  previous 
regulatory  requirement  for 
professionally  qualified  staff.  Congress 
also  reiterated  the  regulation's 
requirement  that  State  Review  Boards 
include  a  majority  of  members  qualified 
in  one  of  the  professional  disciplines 
which  met  minimum  Professional 
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Qualification  Standards  defined  in 
regulation  in  36  CFR  part  61 
(Architecture,  Architectural  History, 
Prehistoric  Archeology  or  Historic 
Archeology,  and  History).  In  addition, 
the  1980  amendments  created  the 
Certified  Local  Government  (CLG) 
program  to  recognize  the  role  of  local 
governments  in  the  national 
partnership,  and  stipulated  that  the  CLG 
Review  Commission  membership 
needed  to  be  adequate  and  qualified. 
The  Congressional  Committee  Report  for 
the  1980  amendments  (H.R.  Rept.  96- 
1457)  called  for  "professional  bodies 
which  can  objectively  evaluate  the 
historic  significance  of  properties  and 
provide  professional  advice  on  historic 
preservation  matters."  Finally,  States, 
local  governments,  Federal  agencies, 
and  the  private  sector  often  require  that 
proposals  from  historic  preservation 
contractors  or  work  submitted  by  them 
meet  these  same  professional  practice 
Standards. 

How  To  use  the  Historic  preservation 
professional  qualification  standards 
provides  background  and  general 
information  in  a  question  and  answer 
format  about  the  three  basic  components 
of  each  Standard:  academic  or 
comparable  training;  professional 
experience;  and  products  and  activities 
that  demonstrate  proficiency  in  the  field 
of  historic  preservation. 

Discipline  and  historic  preservation 
proficiencies  consists  of  a  series  of 
general  proficiencies  (knowledge,  skills, 
and  abilities)  that  are  needed  by  historic 
preservation  program  applicants, 
employees,  consultants,  and  advisors. 
The  first  set  of  proficiencies  is  related  to 
disciplines;  the  second,  to  historic 
preservation. 

Following  the  standard  for  each 
discipline  is  guidance  about  meeting  the 
standard  for  that  specific  discipline, 
including  a  list  of  some  of  the  most 
common  "closely  related  fields"  within 
academic  degree  programs;  information 
on  documenting  professional 
experience;  and  a  list  of  typical 
products  and  activities  that  may  be  used 
to  document  acquired  proficiencies  in 
the  field  of  historic  preservation. 

Finally,  a  list  of  Professional 
Organizations  is  included  to  assist  users 
in  obtaining  additional  information 
about  the  disciplines,  college  and 
university  departments,  and 
publications  on  the  practice  of  each 
discipline. 

Program  Evolution/Current  Changes 

In  its  1992  amendments  to  the  Act 
(Pub.  L.  102-575),  Congress  recognized 
the  evolution  and  growth  of  the 
professional  practice  of  historic 
preservation,  and  an  expanded  role  for 


Indian  tribes  in  implementing  the 
National  Historic  Preservation  Act 
Accordingly,  the  number  of  disciplines 
acknowledged  as  key  to  the  responsible 
practice  of  historic  preservation  has 
been  increased  by  the  Act  and  therefore 
by  the  National  Park  Service  from  the 
five  identified  almost  20  years  earlier  to 
12,  now  including  Archeology 
(Prehistoric  and  Historic),  Architectiu^l 
History,  Conservation,  Cultural 
Anthropology,  Curation,  Engineering, 
Folklore,  Historic  Architecture,  Historic 
Landscape  Architecture,  Historic 
Preservation,  Historic  Preservation 
Planning,  and  History. 

As  a  result,  NPS  consulted  at  length 
with  Federal  agencies,  SHPOs,  CLGs, 
and  professional  societies  involved  in 
historic  preservation  about  issuing 
updated  and  expanded  Professional 
Qualification  Standards  that  recognize 
the  evolution  and  development  of  the 
disciplines  in  the  field. 

"Tne  Secretary  of  the  Interior's 
Historic  Preservation  Professional 
Qualification  Standards"  are  designed 
to  be  national  measures  for  determining 
minimum  requirements  for 
professionals  practicing  in  the  field  of 
historic  preservation.  The  format  for  the 
Standards  provides  a  consistent,  yet 
flexible,  framework  for  establishing 
sound  professionalism  in  the  twelve 
disciplines.  There  is  one  Standard  for 
each  of  the  disciplines. 

Each  Standarddefines: 

•  Academic  degrees  or  comparable 
training 

•  Professional  experience;  and 

•  Products  and  activities  that 
demonstrate  proficiency  in  historic 
preservation. 

These  Standards  do  not  apply  to 
"entry-level"  applicants  or  to 
preeminent  professionals  in  the  field. 
Rather,  they  outline  the  minimum 
education  and  experience  and  products 
that  together  provide  an  assurance  that 
the  applicant,  employee,  consultant,  or 
advisor  will  be  able  to  perform 
competently  on  the  job  and  be  respected 
within  the  larger  historic  preservation 
community.  The  effective  application  of 
any  of  these  national  Standards  will 
require  the  development  of  a  detailed 
job  description  containing  additional 
information  to  suit  a  particular  situation 
and  need. 

Note:  In  each  discipline,  the  most  common 
method  of  meeting  that  Professional 
Qualifications  Standard  is  discussed  first. 
Less  common  alternatives  follow.  Typically, 
a  graduate  degree  or  professional  license  is 
listed  first. 

Applicability 

It  should  be  emphasized  that  the 
"Historic  Preservation  Professional 


Qualification  Standards"  that  follow 
are,  in  most  instances,  advisory  in 
nature  and  may  thus  be  used  by  anyone 
hiring  personnel  or  consultants  or 
appointing  advisory  boards  or 
commissions.  Because  use  of  the 
Standards  can  help  ensure  appropriate, 
informed  decisions  about  protecting  and 
preserving  our  nation's  historic  and 
archeological  resources,  NPS  strongly 
encourages  their  adoption  and 
implementation. 

However,  under  well-defined 
circumstances  discussed  below,  "the 
Secretary's  Historic  Preservation 
Professional  Qualification  Standards" 
are  requirements  by  statute  and 
regulation.  In  those  instances,  a  note  is 
added  at  the  end  of  the  required 
Standard. 

First,  the  National  Historic 
Preservation  Act,  Section  101,  requires 
that  a  professionally  qualified  staff  be 
appointed  or  employed  by  State  Historic 
Preservation  Offices.  Indian  tribes  that 
have  executed  a  Memorandum  of 
Agreement  with  NPS  and  assumed 
responsibilities  pursuant  to  Section 
101(d)  of  the  Act  also  must  employ  or 
consult  with  professionally  qualified 
individuals  in  carrying  out  those 
responsibilities.  The  performance  and 
supervision  of  Historic  Preservation 
Fund  grant-assisted  work  must  be 
performed  and/or  supervised  by 
professionally  qualified  staff  and/or 
contractors.  In  accordance  with  36  CFR 
part  61  and  NPS  policy,  three  of  twelve 
disciplines  are  required  for  State 
program  staff  and  for  staff  of  Tribes  with 
Section  101(d)  status:  History, 
Archeology,  and  Architectural  History. 
States  and  Tribes  with  101(d)  status  may 
propose  an  alternative  minimum  staff 
composition  for  NPS  concurrence  if 
their  historic  resources,  needs,  or 
circumstances  would  be  better  served  or 
met.  States  and  Tribes  with  101(d) 
status  are  expected  to  obtain  the 
services  of  other  qualified  professionals 
as  needed  for  different  types  of 
resources. 

Second,  section  101(b)(1)(B)  and 
section  301(12)  of  the  Act  requires  that 
a  majority  of  State  Review  Board 
members  be  professionally  qualified.  As 
specified  in  36  CFR  part  61,  this 
majority  must  include,  but  need  not  be 
limited,  to  the  required  disciplines  of 
History,  Archeology,  and  Architectural 
History.  One  person  may  meet  the 
Standards  for  more  than  one  required 
discipline. 

Third,  section  101(c)(1)(B)  and  section 
301(13)  of  the  Act  requires  that  State 
programs  encourage  CLG  Review 
Commissions  to  include  individuals 
who  are  professionally  qualified,  to  the 
extent  that  such  individuals  are 
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available  in  the  community.  The  State 
may  specify  the  minimum  nimiber  of 
Commission  members  that  must  meet 
the  Standards  and  decide  which,  if  amy, 
of  the  disciplines  listed  in  the  Standards 
need  to  be  represented  on  the 
Commission. 

An  accompanying  guidance  section, 
Applying  the  Historic  Preservation 
Professional  Qualification  Standards, 
has  been  prepared  to  assist  the 
consistent  application  of  the  "Historic 
Preservation  Professional  Qualification 
Standards"  when  selecting  an 
employee,  consultant,  or  advisor.  As 
such,  the  guidance  provides  additional 
information  and  recommendations,  but 
never  constitutes  a  requirement. 

How  To  Use  the  Historic  Preservation 
ProfiBasional  Qualification  Standards 

There  are  three  basic  components  of 
each  Historic  Preservation  Professional 
Qualification  Standard:  academic 
degrees  or  comparable  training; 
professional  experience;  and  products 
and  activities  that  demonstrate 
proficiency  in  the  field  of  historic 
preservation.  A  number  of  commonly 
asked  questions  about  the  design  and 
content  of  the  Standards,  as  well  as  their 
application  and  implementation,  are 
answered  below  in  order  to  assist 
anyone  applying  for  a  position  or 
anyone  charged  with  obtaining  the 
services  of  a  professional  in  the  field  of 
historic  preservation. 

1.  Under  what  authority  are  these 
Standards  developed?  "The  Secretary  of 
the  Interior's  Historic  Preservation 
Professional  Qualification  Standards 
and  Guidance"  are  part  of  the  larger 
"Secretary  of  the  Interior's  Standards 
and  Guidelines  for  Archeology  and 
Historic  Preservation."  The  statutory 
authority  for  the  Secretary's 
development  of  these  can  be  found  in 
sections  101(g),  101(h).  lOl(i).  and 
101(j)(2)(A)  of  the  National  Historic 
Preservation  Act,  as  amended.  These 
Standards  and  Guidance  (including  the 
Professional  Qualification  Standards) 
were  published  in  the  Federal  Register 
in  1983  as  the  Secretary's  best  guidance 
for  historic  preservation  practice 
nationally.  "This  remains  their 
preeminent  function. 

2.  What  about  the  requirements  in 
Section  112  of  the  National  Historic 
Preservation  Act?  Section  112  is  not  the 
statutory  authority  for  the  "Secretary  of 
the  Interior's  Historic  Preservation 
Professional  Qualification  Standards 
and  Guidance"  (see  the  preceding 
paragraph).  Section  112  splits  Federal 
agency  requirements  for  meeting 
"professional  standards  '  into  two  parts. 
Section  112(a)(1)(A)  mandates  that 
Federal  "actions"  meet  professional 


standards;  it  is  not  directed  at 
establishing  professional  qualification 
requirements.  It  is  section  112(a)(1)(B) 
that  requires  the  Federal  Office  of 
Personnel  Management  (0PM)  to  devise 
professional  qualification  requirements 
for  Federal  employees  and  contractors 
in  seven  disciplines.  OPM  is  required  by 
statute  to  consult  with  the  National  Park 
Service  (NPS)  and  others  in  creating 
these  requirements.  When  completed, 
NPS  will  offer  the  Professional 
Qualification  Standards  and  Guidance 
as  its  best  advice  to  OPM  for  their  use. 

3.  Are  the  Standards  regulatory  or  are 
they  advisory?  The  Standards  are  not  in 
and  of  themselves  regulatory.  A  separate 
regulation  or  other  official  action  which 
references  or  otherwise  adopts  part  or 
all  of  them  is  necessary  to  give  any  force 
to  any  language  in  the  Standards.  In  a 
number  of  instances,  this  has  occurred. 
For  example,  the  Standards  for 
Rehabilitation  are  regulatory  in  the 
Federal  Preservation  Tax  Incentives 
program  through  36  CFR  part  67. 
Likewise,  the  Professional  Qualification 
Standards  are  regulatory  for  States,  local 
historic  preservation  programs,  and 
participating  tribes  through  36  CFR  part 
61.  The  guidance  ("Academic 
Background"  and  "Oocimienting 
Professional  Experience") 
accompanying  the  Professional 
Qualification  Standards  is  intended  to 
assist  users  in  the  application  of  the 
Standards;  the  guidance  is  not 
regulatory. 

4.  How  were  these  Standards 
developed?  Who  was  consulted? 
Consultation  has  been  extensive  over 
the  four  years  of  this  project.  The  wide 
range  of  constituents  that  use  the 
Standards  dictates  a  broad  consultation 
process,  which,  not  siuprisingly,  results 
in  widely  varying  opinions  and 
recommendations.  To  date,  NPS  has 
consulted  with:  (1)  Federal,  tribal.  State, 
and  local  government  historic 
preservation  programs  as  well  as  related 
organizations;  (2)  professional  societies 
and  organizations  of  professional 
societies;  (3)  academic  programs  in 
historic  preservation  and  organizations 
of  such  programs;  (4)  individuals  and 
companies  in  the  private  practice  of 
historic  preservation  as  well  as  related 
organizations;  and,  (5)  individuals 
working  in  the  public  sector  as  well  as 
organizations  of  such  people. 

5.  Why  did  the  National  Park  Service 
choose  the  disciplines  it  did?  These 
disciplines  were  selected  because  each 
is  specifically  mentioned  in  the 
National  Historic  Preservation  Act.  [See 
sections  112(a)(1)(A),  112(a)(1)(B), 
201(a)(9),  3Q1(12)(B),  301(13).  and 
401(c)(3).l 


6.  How  are  these  Standards  to  be 
used?  The  Standards  are  designed  to  be 
a  tool  to  help  recognize  the  minimum 
expertise  generally  necessary  for 
performing  professionally  credible 
historic  preservation  work.  The 
Standards  are  not  designed  to  identify 
the  best  or  ideal  person  for  any  position 
or  the  preeminent  practitioners  in  any 
discipline,  nor  are  they  developed  to 
qualify  apprentice  or  entry  level 
workers.  The  Standards  are  designed  to 
describe  the  typical  expertise  held  by 
credible  mid-level  journeymen  worldng 
in  historic  preservation. 

7.  Do  the  Standards  apply  to  "entry 
level"  or  "technician"  level  positions? 
Although  the  work  of  "entry-level"  or 
"technician-level"  personnel  is  critical 
to  the  success  of  historic  preservation 
projects,  these  professional  levels  are 

-  not  addressed  in  the  Secretary's 
Standards.  The  Standards  apply  only  to 
the  "journeyman"  professional  and 
define  the  minimum  level  of  expertise 
necessary  to  provide  reliable  technical 
opinions  relating  to  historic  properties 
(without  in-depth  oversight  or  review  by 
another  professional  in  the  discipline). 

8.  Do  Federal  agencies  have  to  meet 
these  Professional  Qualification 
Standards?  For  Federal  employees  and 
Federal  contractors,  the  Historic 
Preservation  Professional  Qualification 
Standards  are  regulatory  only  if  they  are 
specifically  adopted  by:  (1)  The  Federal 
Office  of  Persormel  Management  (OPM) 
pursuant  to  its  responsibility  under 
Section  112(a)(1)(B)  of  the  Act;  (2)  a 
Federal  agency  in  its  own  agency-wide 
regulations,  requirements,  or  policy;  or 
(3)  a  Federal  agency  as  part  of  a  program 
or  project  agreement  with  another  party. 

9.  How  are  general  Standards  applied 
in  specific  situations?  General  standards 
are  intended  to  define  minimum 
professional  qualifications  for 
identifying,  evaluating,  registering, 
treating,  and  interpreting  historic 
properties  nationwide;  however,  the 
best  historic  preservation  professional 
for  a  particular  office,  program,  project, 
or  property  depends  upon  the  situation. 
Different  skills  and  expertise  are  needed 
for  different  geographical  areas  and 
resource  types.  In  most  cases  where  the 
Standards  are  applied  in  hiring  or 
contracting,  job  descriptions  and 
qualifications  will  have  to  be  tailored  to 
specific  situations  and  locations  so  that 
experience  and  training  are  relevant  to 
the  needs  of  the  resources  and  the  work 
to  be  done.  Where  there  is  a  need  for 
specialized  expertise  in  a  project, 
application  of  the  Standards  will 
necessarily  focus  upon  specialized 
training  and  demonstrated  experience 
and  products.  For  example,  a  person 
may  be  highly  skilled  in  restoring  a 
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particular  kind  of  resource  (such  as     ■ 
covered  bridges),  but  that  person  would 
not  be  an  appropriate  choice  to  work  on 
other  types  of  resources. 

10.  Do  all  staff,  consultants,  and 
appointed  advisors  need  to  meet  the 
Standards?  SHPOs,  CLGs,  and  tribes 
hire  staff,  select  consultants,  and 
appoint  advisors  to  perform  historic 
preservation  work.  However,  it  is  NPS 
policy  that  historic  preservation  activity 
supported  by  the  Historic  Preservation 
Fund  must  be  conducted,  supervised, 
overseen,  evaluated,  or  signed  off  by 
someone  who  meets  the  appropriate 
Professional  Qualification  Standard. 
Therefore,  NPS  requires  the  use  of  some 
of  these  Standards  in  certain 
circumstances  by  State  Historic 
Preservation  Offices,  State  Review 
Boards,  and  Certified  Local  Government 
Commissions  (see  36  CFR  part  61). 
Consequently,  in  some  offices  there 
could  be  no  staff  meeting  the 
Professional  Qualification  Standards  as 
long  as  there  is  access  somewhere  along 
the  line  to  the  appropriate  expertise.  For 
offices  (e.g..  States)  required  to  have 
professionally  qualified  staff  and 
Review  Board  membership,  the 
requirement  is  usually  to  have  at  least 
one  qualified  individual  in  the  three 
specified  core  disciplines.  States  and 
Tribes  with  101(d)  status  are  expected  to 
obtain  the  services  of  professionals 
qualified  in  other  disciplines  as  needed. 
It  is  possible  that  an  individual  may 
meet  the  Professional  Qualification 
Standards  for  more  than  one  discipline. 
Other  staff  members  working  in  the 
discipline  do  not  have  to  meet  the 
Standards. 

1 1 .  What  at)out  professionals  who 
were  hired  under  the  old  Standards?  For 
programs  administered  by  the  National 
Park  Service,  each  State  staff.  State 
Review  Board  member  and  Certified 
Local  Government  Commission  member 
approved  by  the  Secretary  as  meeting 
the  Professional  Qualification  Standards 
will  retain  that  status,  regardless  of  any 
subsequent  changes  in  the  Standards, 
until  such  time  as  that  individual  no 
longer  is  employed  by  the  State  office, 
serves  on  the  State  Review  Board,  or 
serves  on  the  Certified  Local 
Government  Commission  with  which 
that  individual  was  affiliated  as  of  the 
date  of  that  individual's  approval. 
Contractors  qualified  in  a  specified 
discipline  under  the  old  requirements 
will  be  deemed  qualified  in  that 
discipline  by  NPS  under  the  new  rules 
as  long  as  the  contract,  cooperative 
agreement,  or  other  third-party 
agreement  remains  in  effect.  New 
contractual  agreements  would  apply  the 
new  standards.  Other  organizations 
using  the  Professional  Qualification 


Standards  are  encouraged  to  adopt  a 
similar  approach. 

12.  Why  aren  't  the  Standards  for  each 
discipline  exactly  the  same?  Because 
each  discipline  is  different  and  makes 
its  own  distinct  contribution  to  historic 
preservation,  the  Professional 
Qualification  Standards  differ  somewhat 
according  to  discipline.  Each  set  of 
Standards  includes  educational  and 
experience  equivalencies  to  assure 
fairness  in  hiring  practices;  thus,  a 
graduate  or  undergraduate  degree,  or 
other  certification,  registration,  or 
professional  license  or  training  is  given 
full  consideration,  when  combined  with 
differing  periods  of  full-time 
professional  experience.  Documenting  a 
record  of  high  quality  products  and 
activities  during  past  employment  is 
required  in  every  Standard;  however, 
the  type  of  products  and  activities  will 
necessarily  differ  within  each 
discipline. 

13.  Why  does  one  have  to 
demonstrate  proficiency  in  a  specific 
discipline  as  well  as  in  historic 
preservation?  When  decision  makers 
lack  the  expertise  required  to  make 
informed  decisions,  historic  and 
cultural  resources  can  be  overlooked, 
mis-identified,  mis-evaluated,  damaged, 
or  lost.  Partial  expertise  can  be  just  as 
harmful,  whether  a  person  is  well- 
grounded  in  historic  preservation,  but 
lacks  professional  discipline  skills,  or, 
alternatively,  is  an  expert  in  a 
professional  discipline,  but  fails  to 
understand  its  important  connection  to 
historic  preservation.  Involvement  of 
people  with  expertise  in  both  a 
professional  discipline  and  historic 
preservation  will  greatly  improve  the 
reliability  of  decisions  affecting  our 
nation's  heritage. 

14.  What  constitutes  full-time 
professional  experience?  Full-time 
professional  experience  generally  refers 
to  experience  received  after  the  degree 
was  awarded  or  education  was 
completed.  Full-time  professional 
experience  can  be  acquired  in  blocks  of 
time  that,  together,  add  up  to  the 
number  of  years  called  for  in  the 
Standard.  In  some  disciplines,  a  portion 
of  this  experience  must  have  been 
earned  under  the  direct  supervision  of 
a  recognized  professional.  It  is  possible 
that  some  education  and  experience 
received  outside  the  United  States  is 
relevant  to  the  identification, 
evaluation,  documentation,  registration, 
treatment,  and  interpretation  of  United 
States  historic  and  cultural  properties. 

15.  Does  the  required  experience  have 
to  occur  subsequent  to  obtaining  the 
requisite  educational  or  licensing 
credentials?.  Although  it  is  preferable  to 
have  the  practical  experience  after 
obtaining  the  academic  training  in  a 


particular  discipline,  there  is  no  such 
national  requirement.  The  hiring, 
choosing,  selecting,  or  contracting  office 
must  determine  for  itself  how  much 
experience,  of  what  sort,  and  in  what 
sequence,  is  appropriate  for  the  job  or 
position. 

16.  How  many  and  what  types  of 
products  and  activities  are  routinely 
used  to  document  the  quality  of 
professional  experience?  The  applicant, 
employee,  consultant,  or  advisor  may 
cite  products  such  as  peer-reviewed 
articles  and  publications,  audio-visual 
materials,  awards,  and  National  Register 

■  documentation.  Activities  could  include 
teaching  the  theory  or  practices  of  a 
specific  discipline:  administrative, 
project  review,  or  supervisory 
experience  in  a  historic  preservation 
program  or  office;  and  field  or 
laboratory  work.  In  any  event,  products 
and  activities  should  demonstrate  the 
appropriate  use  of  the  applicable 
"Secretary  of  the  Interior's  Standards  for 
Archeology  and  Historic  Preservation." 
Examples  are  provided  in  the 
Docimienting  Professional  Experience 
section  of  the  guidance  for  Applying  the 
Standard  for  each  discipline. 

17.  In  determining  academic 
qualifications,  what  is  a  "closely  related 
field  of  study?"  To  provide  flexibility  in 
determining  academic  credentials,  the 
Standards  recognize  that  a  graduate  or 
undergraduate  degree  may  have  been 
attained  in  either  the  identified 
discipline  or  in  a  related  discipline. 
Thus  a  candidate  for  the  petition  of 
Architectural  Historian  may  have  an 
undergraduate  degree  in  a  closely 
related  field  of  study,  such  as  Art 
History  or  Historic  Preservation. 

Merely  having  a  degree  in  a  closely 
related  field  does  not  automatically 
meet  the  Standard.  The  course  work 
taken  to  earn  a  degree  in  a  related  field 
should  be  weighed  against  the  course 
requirements  in  the  Standard's  "main" 
discipline.  For  example,  a  degree  in  Art 
History  does  not  necessarily,  on  its  own, 
meet  the  Standard  for  Architectural 
History,  unless  course  work  relevant  to 
the  Standard  can  be  documented,  such 
as  American  architectural  history.  (See 
the  Academic  Background  guidance 
given  after  each  Standard,  which 
discusses  the  typical  closely  related 
fields  of  study  for  each  historic 
preservation  discipline.) 

18.  How  much  and  what  kind  of 
course  work  in  a  "closely  related  field" 
is  required  to  meet  the  Professional 
Qualifications  Standards?  There  is  no 
set  amount  of  credit  hours.  The  office 
hiring  or  selecting  must  make  a 
determination  that  the  person  with 
course  work  in  a  closely  related  field 
has  enough  relevant  education  to  be 
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equivalent  to  that  necessary  for  the 
standard  degree  in  that  discipline,  and 
to  enable  that  person  to  make  judgments 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  or  archeological 
properties  in  the  United  States  and  its 
Territories. 

19.  When  is  "exceptional  experience" 
a  factor?  In  general,  an  applicant, 
employee,  consultant,  contractor,  or 
advisor  who  does  not  possess  a 
combination  of  education  or  training, 
experience,  and  products  would  not 
meet  the  Standards.  However,  in  some 
cases,  a  person's  experience  and 
contributions  have  been  so  exceptional 
that  he  or  she  demonstrates  the  level  of 
expertise  that  meets  the  Standards.  In 
particular,  this  may  apply  in  those 
situations  where  persons  embarked 
upon  their  careers  before  recognized 
academic  programs  were  established, 
and  their  education  or  training  was  thus 
attained  in  alternative  ways.  In  such 
instances,  exceptional  experience  would 
be  substituted  for  an  academic  degree  or 
other  training.  It  is  up  to  the 
organization  with  administrative 
oversight  responsibility  for  the  program 
or  project  to  determine  whether  the 
individual  meets  the  Standards.  For 
example,  in  a  program  under  the 
purview  of  36  CFR  part  61.  the  State 
Historic  Preservation  Office  would 
request  an  exception  &om  the  National 
Park  Service  for  the  person  under 
consideration^or  a  "professional" 
position  on  the  State  staff  or  Review 
Board.  Otherwise,  the  organization 
doing  the  hiring  or  selecting  of 
personnel  would  determine  whether  the 
individual  meets  the  Standards. 

Discipline  and  Historic  Preservation 
Proficiencies 

The  Historic  Preservation  Professional 
Qualification  Standards  call  for  an 
understanding  of  the  general  principles, 
procedures,  and  practices  in  the 
discipline  as  they  are  applied  to  historic 
preservation.  This  type  of  expertise  is 
necessary  for  historic  preservation 
programs  in  which  the  employee, 
consultant,  or  advisor  is  expected  to 
deal  with  a  range  of  historic  resources 
and  issues.  Proficiencies  in  the 
disciplines  and  in  the  practice  of 
historic  preservation  are  outlined  below. 

Recommended  Discipline  Proficiencies 

The  following  discipline  proficiencies 
(knowledge,  skills,  and  abilities)  should 
be  possessed  by  applicants,  employees, 
consultants,  and  advisors: 

•  Knowledge  of  the  history  of  the 
discipline. 


•  Knowledge  of  current  theories, 
principles,  practices,  methods,  and 
techniques  of  the  discipline. 

•  Familiarity  with  diverse 
specializations  within  the  discipline. 

•  Skills  in  applying  the  discipline's 
techniques  of  practice,  including  critical 
analysis  skills. 

•  Understanding  of  the  discipline's 
relationships  with  other  disciplines  and 
the  ability  to  design  and  carry  out 
interdisciplinary  projects. 

•  Understanding  of  complex  research 
questions. 

•  Ability  to  place  a  specific  project  in 
a  broader  context. 

•  Knowledge  of  current  scholarly 
research  and  its  applicability  to  a  given 
issue. 

•  Familiarity  with  the  process  of 
rigorous  professional  peer  review  that 
occurs  before  work  is  published. 

Recommended  Historic  Preservation 
Proficiencies 

The  following  historic  preservation 
proficiencies  (knowledge,  skills,  and 
abilities)  should  be  possessed  by 
applicants,  employees,  consultants,  and 
advisors: 

•  Familiarity  with  the  origins  and 
development  of  the  historic  preservation 
movement. 

•  Knowledge  of  the  field  of  historic 
preservation  as  it  is  practiced  in  the 
United  States,  including  its 
philosophies,  theories,  practices,  laws, 
regulations,  policies,  and  standards,  and 
relationship  to  the  discipline  as  a 
whole. 

•  Ability  to  apply  Federal  and 
relevant  State  and  local  historic 
preservation  laws,  regulations,  policies, 
and  standards  in  the  public  and  private 
sectors,  including  Federal,  State,  and 
local  government  agencies,  and  private 
organizations. 

•  Ability  to  apply  the  appropriate 
set{s)  of  the  "Secretary  of  the  Interior's 
Standards  for  Archeology  and  Historic 
Preservation,"  and/or  the  National 
Register  of  Historic  Places  criteria. 

In  consideration  of  the  foregoing,  the 
"Secretary  of  the  Interior's  Professional 
Qualification  Standards"  are  proposed 
to  read  as  follows: 

Historic  Prawrvadon  Professional 
Qualification  Standards 

Archeology 

(A)  Prehistoric  Archeology 

(B)  Historic  Archeology 
Architectural  History 
Conservation 
Cultural  Anthropology 
Curation 
Engineering 
Folklore 

Historic  Architecture 

Historic  Landscape  Architecture 


Historic  Preservation  Planning 
Historic  Preservation 
History 

Archeology;  Historic  Preservation 
Profiessional  Qualification  Standards 

Archeology  is  the  study  of  past 
human  lifeways  through  the  systematic 
observation,  analysis,  and  protection  of 
the  material  remains  of  human 
activities. 

Standard  for  Archeologist 

(A)  Prehistoric 

The  applicant,  employee,  consultant, 
or  advisor  will  have  a  graduate  degree 
in  Anthropology  with  a  specialization  in 
Prehistoric  Archeology,  or  a  graduate 
degree  in  Archeology  with  a 
specialization  in  Prehistoric 
Archeology,  or  a  graduate  degree  in  a 
closely  related  field  (see  Academic 
Back^tiund  for  Archeology),  PLUS  a 
minimum  of  two  and  one-half  (2V2) 
years  of  full-time  professional 
experience  in  applying  the  theories, 
methods,  and  practices  of  Archeology 
that  enables  professional  judgments  to 
be  made  about  the  identification, 
evaluation,  documentation,  registration, 
or  treatment  of  prehistoric  archeological 
properties  in  the  United  States  and  its 
Territories  (at  least  six  months  of 
experience  must  have  been  acquired  in 
the  performance  of  field  and  analytical 
activities  under  the  supervision  of  a 
professional  prehistoric  archeologist, 
and  one  year  of  experience  in  the  study 
of  the  archeological  resources  of  the 
prehistoric  period  must  have  been  at  a 
supervisory  level);  and  products  and 
activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Archeologists). 

(B)  Historical 

The  applicant,  employee,  consultant, 
or  advisor  will  have  a  graduate  degree 
in  Anthropology  with  a  specialization  in 
Historical  Archeology,  or  a  graduate 
degree  in  Archeology  with  a 
specialization  in  Historical  Archeology, 
or  a  graduate  degree  in  a  closely  related 
field  (see  Academic  Background  for 
Archeology),  plus  a  minimum  of  two 
and  one-half  (2V2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Archeology  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  archeological 
properties  in  the  United  States  and  its 
Territories  (at  least  six  months  of 
experience  must  have  been  acquired  in 
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the  performance  of  field  and  analytical 
activities  under  the  supervision  of  a 
professional  Historical  Archeologist, 
and  one  year  of  experience  in  the  study 
of  the  archeological  resources  of  the 
historic  period  must  have  been  at  a 
supervisory  level);  and  products  and 
activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Archeologists). 

(Note:  Pursuant  to  36  CFR  part  61,  a  person 
meeting  this  Standard  (either  Prehistoric  or 
Historic  Archeology)  is  required  as  part  of  the 
core  staff  for  each  State  Historic  Preservation 
Office  (SHPO)  and  as  part  of  each  State 
Review  Board.  Expertise  described  by  this 
standard  is  also  needed  for  Tribal 
Preservation  Office  staff  or  consultants  of 
tribes  that  have  executed  a  Memorandum  of 
Agreement  to  implement  Section  101(d)  of 
the  National  Historic  Preservation  Act.  It  also 
may  be  needed  for  consultants  hired  with 
HPF  grant  funds  and  for  members  of  Certified 
Local  Government  Commissions.) 

Archeology — Academic  Background 

Closely  related  fields:  Anthropology, 
with  a  specialization  in  Archeology,  is 
the  typical  degree  discipline  for 
archeologists  practicing  in  the  United 
States.  One  of  the  usual  requirements 
for  receiving  the  degree  is  completion  of 
an  archeological  field  school  in  which 
the  student  leams  about  techniques  of 
survey,  excavation,  and  laboratory 
processing.  However,  degree  programs 
have  also  been  established  in 
Archeology,  Cultural  Resources 
Management,  Historical  Archeology, 
and  Public  Archeology.  Some  Historical 
Archeology  programs  are  housed  in 
History,  Public  History,  or  American 
Studies  Departments.  For  these  degrees, 
a  list  of  courses  taken  should  be 
reviewed  to  determine  if  the  program  is 
equivalent  to  that  typically  provided  for 
a  degree  in  Anthropology  with  a 
specialization  in  Archeology,  including 
course  work  in  archeological  methods 
and  theory,  archeology  of  a  geographic 
region  (e.g..  North  America),  and  the 
field  school. 

Discipline  specializations:  The  most 
prevalent  specializations  in  Archeology 
include  Historical  Archeology  or 
Prehistoric  Archeology,  i.e.,  the 
specialization  in  resources  of  either  the 
prehistoric  period  or  the  historic  period. 
These  specializations  necessarily 
require  expertise  in  different  types  of 
sites  and  different  sources  of 
information  about  past  human  activities. 
For  example,  a  prehistoric  archeologist 
usually  requires  a  knowledge  of 
environmental  sciences,  while  a 
historical  archeologist  needs  to 
understand  the  techniques  of  archival 


research.  Additional  specialized 
training  and  experience  is  also  required 
for  those  specializing  in,  for  example, 
underwater  archeology,  physical 
anthropology  (human  bones  and 
burials),  forensic  archeology,  or 
zooarcheology  (non-human  bones).  In 
addition,  archeologists  typically 
specialize  in  the  archeological  resources 
of  a  particular  time  period,  geographic 
region,  resource  type,  or  research 
subject. 

Applying  the  Standard  for 
Archeologist — Documenting 
Professional  Experience 

A  professional  archeologist  typically 
has  experience  in  field  survey,  site 
testing,  site  excavation,  artifact 
identification  and  analysis,  documents 
research,  and  report  preparation. 
Supervised  field  experience  as  a 
graduate  student  may  be  counted  as  part 
of  the  overall  2  V2  year  professional 
experience  requirement. 

A  Prehistoric  Archeologist  meeting 
this  Standard  would  document  one  year 
of  supervisory  experience  in  the  study 
of  prehistoric  archeological  sites;  a 
Historical  Archeologist  would 
document  one  year  of  supervisory 
experience  in  the  study  of  sites  of  the 
historic  period. 

The  two  archeologist  specializations 
of  Prehistoric  Archeology  and  Historic 
Archeology  are  not  interchangeable. 
Documentation  to  show  that  someone 
qualifies  in  both  Prehistoric  and 
Historic  Archeology  should  include  a 
minimum  of  one  additional  year  of 
supervisory  experience  on  resources  of 
the  other  specialty,  for  a  total  of  3 Vz 
years  of  experience,  with  products  and 
activities  in  both  specializations. 

Products  and  Activities. 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Survey  and  excavation  reports  of 
cultural  resource  management  or 
Section  106  (or  other  compliance) 
projects.  These  reports  are  typically 
called  "grey  literature;"  they  often  have 
multiple  authors  and  are  usually 
produced  in  limited  quantities  by 
consulting  firms. 

•  National  Register  documentation 
resulting  in  property  listings  or 
Determinations  of  Eligibility. 

•  Materials  such  as  presentations, 
booklets,  brochures,  lesson  plans,  or 


videos  that  interpret  the  results  of 
archeological  investigation  for  the 
general  public. 

•  Publications  including  articles  in 
professional  journals,  monographs, 
books,  or  chapters  in  edited  books, 
related  to  the  preservation  of  historic  or 
archeological  properties. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences  related  to  the  preservation 
of  historic  or  archeological  properties. 

•  Professional  service  on  boards  or 
committees  of  regional,  national,  or 
international  professional  organizations 
concerned  with  the  preservation  of 
historic  or  archeological  properties. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  is  not  expected  that  all 
of  these  products  and  activities  will 
need  to  be  documented  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  of  these  products  and  activities 
would  be  more  typical.  However,  if  the 
applicant  were  documenting 
professional  experience  in  one  of  the 
specializations,  the  majority  of  products 
and  activities  should  reflect  that 
specialization. 

Architectural  History;  Historic 
Preservation  Professional  Qualification 
Standards 

Architectural  History  is  the  study  of 
the  development  of  building  practices 
through  written  records  and  design  and 
the  examination  of  structures,  sites,  and 
objects  in  order  to  determine  their 
relationship  to  preceding, 
contemporary,  and  subsequent 
architecture  and  events. 

Standard  for  Architectural  Historian 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Architectural  History 
or  a  closely  related  field  of  study  (see 
Academic  Background  for  Architectural 
History),  plus  a  minimum  of  two  (2) 
years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Architectural 
History  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Architectural  Historians);  or  *   *   * 

(b)  An  undergraduate  degree  in 
Architectural  History  or  a  closely 
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related  field  of  stuuj  ^si't.-  ALdueniic 
Background  for  Architectiiral  History), 
plus  a  minimum  of  four  (4)  years  of  full- 
time  professional  experience  applying 
the  theories,  methods,  and  practices  of 
Architectural  History  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historians). 

(Note:  Pursuant  to  36  CFR  part  61,  a  person 
meeting  this  Standard  is  required  as  part  of 
the  core  staff  for  each  State  Historic 
Preservation  Office  (SHPO)  and  as  part  of 
each  State  Review  Board.  Expertise  described 
by  this  standard  is  also  needed  for  Tribal 
Preservation  Office  staffer  consultants  of 
tribes  that  have  executed  a  Memorandum  of 
Agreement  to  implement  Section  101(d}  of 
the  National  Historic  Preservation  Act.  It  also 
may  be  needed  for  consultants  hired  with 
HPF  grant  funds  and  for  members  of  Certified 
Local  Government  Commissions.) 

Architectural  History — Academic 
Background 

Closely  related  fields:  Professional 
Architectural  Historians  typically 
receive  their  formal  training  through 
Architectural  History.  Art  History,  or 
Historic  Preservation  programs,  which 
include  course  work  in  American 
Architectural  History.  Other  fields  of 
study  may  offer  relevant  training, 
provided  that  course  work  in  American 
Architectural  History  is  taken.  These 
other  fields  may  include  American 
Studies,  American  Civilization, 
Architecture,  Landscape  Architecture, 
Urban  and  Regional  Planning.  American 
History,  Historic  Preservation,  and 
Public  History. 

Discipline  specializations: 
Architectural  Historians  tend  to  be 
generalists,  although  specializations 
within  Architectural  History  are 
typically  based  on  time  periods  (such  as 
18th  century),  on  a  particular 
architectural  style  (such  as  Georgian  or 
vernacular),  or  a  combination  of  these 
(such  as  plantation  architecture  in  the 
antebellum  South). 

Applying  the  Standard  for  Architectural 
Historian — Documenting  Professional 
Experience 

PrtKlucts  and  Activities 

Professional  exp>erience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 


practice  of  historic  prfserv  auuii     a 
professional  Architectural  Historian 
typically  has  expertise  in  research, 
survey,  documentation,  and  evaluation, 
of  architectural  resources,  including 
buildings,  structures,  objects,  and 
districts.  Documentation  of  such 
experience  is  desirable.  Products  and 
activities  that  meet  the  appropriate 
Secretary's  Standards  for  Archeology 
and  Historic  Preservation  may  include: 

•  Survey  reports  assessing  the 
significance  of  historic  properties. 

•  Historic  structure  reports. 

•  National  Register  documentation 
resulting  in  property  listings  or 
Determinations  of  Eligibility. 

•  Documentation  that  meets  HABS/ 
HAER  standards  for  recording  historic 
properties. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  the  preservation 
of  historic  structures. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences  related  to  the  preservation 
of  historic  structures. 

•  Professional  service  on  boards  or 
committees  of  regional,  national,  or 
international  professional  organizations 
concerned  with  the  preservation  of 
historic  structures. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Conservation;  Historic  Preservation 
Professional  Qualification  Standards 

Conservation  is  the  practice  of 
prolonging  the  physical  and  aesthetic 
life  of  prehistoric  and  historic  material 
culture  through  documentation, 
preventive  care,  treatment,  and  research. 

Standard  for  Conservator 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Conservation  or  a 
graduate  degree  in  a  closely  related  field 
of  study  with  a  certificate  in 
Conservation  (see  Academic 
Background  for  Conservation),  plus  a 
minimum  of  three  (3)  years  of  full-time 
professional  experience  applying  the 


uieories,  ineuioas.  and  praLUcui.  ul 
Conservation  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation  or  treatment  of  objects 
associated  with  historic  and  prehistoric 
properties  in  the  United  States  and  its 
Territories;  and  products  and  activities 
that  demonstrate  the  successful 
application  of  acquired  proficiencies  in 
the  discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for 
Conservators);  or  *   *   * 

(b)  An  undergraduate  degree  in  Art 
History,  or  Natural  or  Physical  Science, 
or  another  closely  related  field  to 
Conservation  (see  Academic 
Background  for  Conservation),  with  an 
additional  (3)  years  of  full-time 
enrollment  in  an  apprenticeship 
program  equivalent  to  graduate  studies 
in  Conservation  and  supervised  by  a 
professional  Conservator;  plus  a 
minimum  of  three  (3)  years  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Conservation  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  or  treatment  of  objects 
associated  with  historic  and  prehistoric 
properties  in  the  United  States  and  its 
Territories;  and  products  and  activities 
that  demonstrate  the  successful 
application  of  acquired  proficiencies  in 
the  discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for 
Conservators). 

Conservation — Academic  Background 

Closely  related  fields:  Since 
Conservators  tend  to  specialize  in  a 
particular  class  of  objects,  closely 
related  fields  will  be  diverse,  and  could 
include  Art,  Art  Conservation.  Art 
History,  Architecture.  Historic 
Preservation.  Museum  Studies, 
Chemistry.  Physics,  Engineering  (or  a 
related  scientific  field).  Archeology, 
Anthropology,  or  other  fields  related  to 
the  conservation  specialization.  If  a 
closely  related  field  is  being  claimed, 
the  degree  in  the  closely  related  field 
should  be  accompanied  by  a  certificate 
in  Conservation,  or  the  completion  of 
course  work  equivalent  to  that  typically 
offered  in  graduate  Conservation 
programs.  This  course  work  should 
include  examination,  documentation, 
and  treatment  of  objects;  history  and 
technology  of  objects;  and  conservation 
science.  In  addition,  such  a  program 
should  include  the  completion  of  a  two- 
semester  internship. 

Discipline  specializations: 
Professional  conservators  specialize  in 
the  treatment  and  maintenance  of  a 
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specific  class  of  objects  or  materials, 
such  as  archeological  artifacts, 
architectural  elements  or  fragments,  or 
collections,  books,  ceramics,  glass, 
decorative  arts,  ethnographic  objects, 
furniture,  metals,  paintings,  paper, 
photographs,  sculpture,  and  textiles. 
Some  conservators  have  studied  more 
than  one  specialty,  and  have 
accumulated  experience  which  allows 
them  to  practice  in  several  of  these 
specialties  (although  they  are  often 
closely  related,  such  as  books,  drawings, 
prints  or  paper;  decorative  arts  and 
furniture;  sculpture  and  archeological 
artifacts).  In  these  cases,  the  time  period 
that  distinguishes  the  materials  is  often 
the  specialty.  Each  of  these  specialties 
requires  focused  training  and 
experience,  since  each  represents 
unique  problems  which  are  not  always 
necessarily  shared  with  other  materials 
or  time  periods.  Hence,  a  professional 
conservator  should  be  able  to  perform 
according  to  professional  standards  of 
practice  within  the  claimed  area  of 
specialty  and  should  be  both  capable 
and  willing  to  recognize  his  or  her 
limitations.  The  professional 
conservator,  moreover,  should  be 
generally  knowledgeable  about  the 
issues  of  other  specialties  and  the 
benefit  of  effective  communication 
among  the  specialties.  A  broad 
understanding  of  the  general  principles 
of  the  conservation  discipline  is 
paramount  as  well,  particularly  in  the 
area  of  technological  and  philosophical 
concerns  that  govern  the  ethics  of  the 
profession. 

A  note  on  Conservation  education: 
Many  professional  Conservators 
received  their  training  by  serving 
apprenticeships  with  professional 
Conservators.  For  some  time,  however, 
graduate  conservation  programs  have 
been  established  in  academic 
institutions;  these  require  an  internship 
in  recognition  of  the  critical  importance 
of  hands-on  training  and  experience  in 
preparing  students  for  professional 
practice. 

Applying  the  Standard  for 
Conservator — Documenting  Professional 
Experience 

A  professional  Conservator  typically 
possesses  specialized  technical  skills 
and  has  experience  in  the  examination, 
analysis,  documentation,  treatment,  and 
preventive  care  of  a  specific  class,  or 
classes,  of  objects. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 


practice  of  historic  preservation. 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  A  portfolio  of  current  and  past 
conservation  work,  including  written 
and  photographic  documentation. 

•  Reports  of  examination,  condition, 
or  treatment  of  objects. 

•  Publications,  which  might  include 
articles  in  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  the  care  and 
treatment  of  objects. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  workshops  or  other 
educational  venues  related  to  the  care 
and  treatment  of  objects. 

•  Professional  service  on  boards  or 
committees  of  regional,  national,  or 
international  professional  organizations 
concerned  with  the  conservation  of 
objects. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Futhermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Cultural  Anthropology;  Historic 
Preservation  Professional  Qualification 
Standards 

Cultural  anthropology  is  the 
description  and  analysis  of  cultural 
systems,  which  include  systems  of 
behaviors  (economic,  religious,  social), 
values,  ideologies,  and  social 
arrangements. 

Standard  for  Cultural  Anthropologist 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Anthropology  with  a 
specialization  in  Applied  Cultural 
Anthropology,  or  a  closely  related  field 
(see  Academic  Background  for  Cultural 
Anthropology),  plus  a  minimum  of  two 
(2)  years  of  full-time  professional 
experience  (including  at  least  six 
months  of  field  work  supervised  by  a 
professional  Cultural  Anthropologist) 
applying  the  theories,  methods,  and 
practices  of  Cultural  Anthropology  that 
enables  professional  judgments  to  be 
made  about  the  identification, 
evaluation,  documentation,  registration, 
or  treatment  of  historic,  prehistoric,  or 


traditional  cultural  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Cultural  Anthropologists);  or  *   *   * 

(b)  An  undergraduate  degree  in 
Anthropology  or  a  closely  related  field 
(see  Academic  Background  for  Cultural 
Anthropolog\'),  with  a  specialization  in 
Applied  Cultural  Anthropology,  plus  a 
minimum  of  four  (4)  years  of  full-time 
professional  experience  (including  at 
least  twelve  months  of  field  work 
supervisediby  a  professional  Cultural 
Anthropologist)  applying  the  theories, 
methods,  and  practices  of  Cultural 
Anthropology  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic,  prehistoric,  or 
traditional  cultural  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  bf  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (See 
Documenting  Professional  Experience 
for  Cultural  Anthropologists). 

Cultural  Anthropology — Academic 
Background 

Closely  related  fields:  A  degree  in 
Anthropology  with  a  specialization  in 
Applied  Cultural  AnthJropolog)'  is  the 
typical  degree  discipline  for  Cultural 
Anthropologists  practicing  in  the  United 
States.  Closely  related  fields  of  study 
may  include  Sociology,  Cultural 
Geography,  Folklife.  History,  and 
American  Studies. 

Discipline  specializations: 
Specializations  in  this  discipline 
include  Applied  Cultural  Anthropology, 
and  Social  Anthropology  (which  may  be 
considered  the  most  closely  related  to 
Cultural  Anthropology';  some  academic 
programs  even  combine  them,  referring 
to  Sociocultural  Anthropology). 
Departments  of  Anthropology-  typically 
provide  training  in  Archeology,  Physical 
Anthropology.  Ethnography,  and 
Sociocultural  Anthropology,  and  they 
may  offer  Applied  Anthropology 
concentrations  in  one  or  more  of  these 
fields.  Professional  Cultural 
Anthropologists  tend  to  specialize 
geographically  (such  as  in  the 
Southwest  United  States,  Micronesia  or 
New  England)  or  topically  (such  as 
Medical  Anthropology  or  Urban 
Anthropolog)').  or  in  working  with 
particular  cultural  or  linguistic  groups 
(such  as  fishermen.  Irish  immigrants,  or 
Northwest  Coast  Indians). 
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Applying  the  Standard  for  Cultural 
Anthropologist — Documenting 
Professional  Experience 

A  professional  Cultiiral 
Anthropologist  typically  has  experience 
in  the  use  of  ethnohistoric  and 
ethnographic  techniques,  including 
participant  observation  field  work 
among  one  or  more  contemporary  ethnic 
groups.  The  typical  Cultural 
Anthropologist  would  also  have 
performed  field  survey  to  identify  and 
assess  ethnographic  resources,  which 
can  include,  in  addition  to  historic  and 
cultural  places  of  value,  environmental 
features  and  places  that  have  symbolic 
and  other  cultural  value  for  Nitive 
American  and/or  other  ethnic 
communities.  A  Cultural  Anthropologist 
engaged  in  substantial  ethnographic 
Beld  work  should  demonstrate 
professional  experience  in  the  relevant 
geographic  area  amd/or  among  the  New 
World  peoples,  immigrant,  ethnic,  or 
minority  communities  with  whom  they 
will  work. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Ethnographic  field  studies  and 
survey  reports,  oral  histories,  or  social 
impact  assessments. 

•  National  Register  documentation  of 
ethnographic  resources  or  traditional 
cultural  properties  resulting  in  property 
listings  or  IDeterminations  of  Eligibility. 

•  E^iblications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  the 
documentation  and  preservation  of 
historic  and  archeological  resources, 
and/or  traditional  cultural  properties. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops  or 
exhibits  related  to  the  documentation 
and  preservation  of  historic  and 
archeological  resources,  and/or 
traditional  cultural  properties. 

•  Professional  service  on  boards  or 
committees  or  regional,  national,  or 
international  professional  organizations 
concerned  with  the  documentation  and 
preservation  of  historic  and 
archeological  resources. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 


This  list  IS  not  comprehensive. 
Futhermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Curation;  Historic  Preservation 
Professional  Qualification  Standards 

Curation  is  the  practice  of 
documenting,  managing,  preserving, 
and  interpreting  museum  collections 
according  to  professional  museum  and 
archival  practices. 

Standard  for  Curator 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Museum  Studies  or 
a  closely  related  field  of  study  (see 
Academic  Background  for  Curation), 
plus  a  minimum  of  two  (2)  years  of  full- 
time  professional  experience  applying 
the  theories,  methods,  and  practices  of 
Curation  that  enables  professional 
judgments  to  be  made  about  the 
idedtification,  evaluation, 
documentation,  preventive  care,  or 
interpretation  of  collections  associated 
with  historic  and  prehistoric  properties 
in  the  United  States  and  its  Territories; 
and  products  and  activities  that 
demonstrate  the  successful  application 
of  acquired  proficiencies  in  the 
discipline  to  the  practice  of  historic 
preservation  (see  Documenting 

Professional  Experience  for  Curators);  or 

*  *  * 

(b)  An  undergraduate  degree  in 
Museum  Studies  or  a  closely  related 
field  of  study  (see  Academic 
Background  for  Curation),  plus  a 
minimum  of  four  (4)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Curation  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  preventive  care,  or 
interpretation  of  collections  associated 
with  historic  and  prehistoric  properties 
in  the  United  States  and  its  Territories; 
and  products  and  activities  that 
demonstrate  the  successful  application 
of  acquired  proficiencies  in  the 
discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for  Curator). 

Curation — Academic  Background 

Closely  related  fields:  A  degree 
program  called  Museum  Studies  in  one 
academic  institution  might  be  called 


Museum  Science  or  Museology  in 
another  institution.  Since  Curators  often 
specialize  in  particular  disciplines, 
those  fields  of  study  would  be  relevant 
provided  that  theoretical  as  well  as 
hands-on  training  was  also  obtained  in 
museum  methods  and  techniques, 
including  collections  care  and 
management.  Examples  of  relevant 
fields  could  include  American  Studies, 
Anthropology,  Archeology,  Art  History, 
Archival  or  Library  Science,  History, 
Biology,  Botany,  Chemistry,  Physics. 
Engineering,  Geology,  Zoology,  and 
other  similar  fields  of  study,  depending 
upon  the  nature  of  the  collections  to  be 
curated. 

Discipline  specializations: 
Professional  Curators  tend  to  be 
specialists  in  a  particular  academic 
discipline  relevant  to  the  collections 
held  by  their  institution  or  museum, 
which  could  include,  for  example,  19th- 
century  Hudson  Valley  School 
paintings.  Southwest  Pueblo  pottery, 
Civil  War  military  uniforms,  site- 
specific  archeological  materials,  or 
natural  history  specimens. 

Applying  the  Standard  for  Curator — 
Documenting  Professional  Experience 

A  professional  Curator  typically  has 
experience  in  managing  and  preserving 
a  collection  according  to  professional 
museum  and  archival  practices.  Cultural 
training  should  involve  experience  with 
the  chemical  and  physical  properties  of 
material  culture,  as  well  as  practical  and 
legal  aspects  of  health  and  safety,  an 
understanding  of  climate  control 
systems,  security,  and  conservation 
methods.  The  Curator  is  directly 
responsible  for  the  care  and  academic 
interpretation  of  all  objects,  materials, 
and  specimens  belonging  to  or  lent  to 
the  museum:  recommendations  for 
acquisition,  de-accession,  attribution 
and  authentication;  and  research  on  the 
collections  and  the  publication  of  the 
results  of  that  research.  The  Curator  also 
may  have  administrative  and/or 
exhibition  responsibilities. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Exhibit  catalogs  and  other  scholarly 
reports. 

•  Field  or  laboratory  work  that 
demonstrates  ability  to  conserve, 
document,  or  interpret  archeological, 
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archival,  or  material  culture  objects  or 
collections. 

•  Plans  or  finding  aids  for  the 
preservation  or  documentation  of 
museum  collections. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  the  care  and 
treatment  of  archeological,  archival,  or 
material  culture  objects  or  collections. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  related  to  the  care  and 
treatment  of  archeological,  archival,  or 
material  cultural  objects  or  collections. 

•  Professional  service  on  boards  or 
committees  or  regional,  national,  or 
international  professional  organizations 
concerned  with  the  care  and  treatment 
of  archeological,  archival,  or  material 
culture  objects  or  collections. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Engineering;  Historic  Preservation 
Professional  Qualification  Standards 

Engineering  is  the  practice  of 
applying  scientific  principles  to  the 
research,  planning,  design,  and 
management  of  structures  and  machines 
such  as  roads,  bridges,  canals,  dams, 
docks,  locomotives,  and  buildings, 
including  their  structural,  electrical,  or 
mechanical  systems.  Historic 
Engineering  involves  specialized 
training  in  engineering  principles, 
theories,  concepts,  methods,  and 
technologies  of  the  past,  and 
appropriate  methods  of  interpreting  and 
preserving  historic  engineered 
structures  or  machinery. 

Standard  for  Engineer 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a  State 
Government-recognized  license  to 
practice  civil  or  structural  engineering, 
plus,  a  minimum  of  two  (2)  years  of  full- 
time  professional  experience  applying 
the  theories,  methods,  and  practices  of 
engineering  that  enables  professional 
judgments  to  be  made  about  the 
documentation  or  treatment  of  historic 


structures  and  machines  in  me  l  nuea 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Engineers);  or  *  *  • 

Cb)  A  Masters  of  Civil  Engineering 
degree  with  demonstrable  course  work 
in  Historic  Preservation,  for  historic 
structures  rehabilitation,  plus  a 
minimum  of  two  (2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Engineering  that  enables  professional 
judgments  to  be  made  about  the 
documentation  or  treatment  of  historic 
structures  and  machines  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Engineers);  or  *   *   * 

(c)  A  Bachelors  of  Civil  Engineering 
degree  with  at  least  one  year  of  graduate 
study  in  History  of  Technology.  Historic 
Preservation,  Engineering  History,  or  a 
closely  related  field  (see  Academic 
Background  for  Engineers),  plus  a 
minimum  of  two  (2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods  and  practices  of 
Engineering  that  enables  professional 
judgments  to  be  made  about  the 
documentation  or  treatment  of  historic 
structures  and  machines  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Engineers). 

(Note:  Only  persons  who  are  licensed  to 
practice  Engineeriag  in  that  State  may 
prepare  and  seal  plans  and  specifications  in 
order  to  obtain  construction  permits, 
authorize  payments  to  contractors,  and 
certify  that  the  work  is  complete.  However, 
State  staff.  State  Review  Board  members,  and 
CLG  staff  or  Commission  members  who  are 
not  licensed,  but  who  meet  the  Standard  for 
Engineer  under  fb)  or  (c)  above,  can  review 
proposed  and  completed  work  for 
compliance  with  the  applicable  Secretary's 
Standards  for  Tax  Act.  HPF  Grant,  or  other 
related  programs.) 

Engineering — Academic  Background 

Closely  related  fields:  The  Bachelor  of 
Civil  Engineering  degree  is  a  five-year 
degree  that  is  unlikely  to  include 
historic  preservation  course  work.  The 
same  is  true  of  a  Masters  of  Civil 
Engineering  degree.  An  Engineer  with 
an  Engineering  degree  is  well  grounded 
in  all  aspects  of  engineering  practice. 


inciuamg  aesign,  p;diiii;ng, 
construction  specifications,  and  contract 
administration.  Although  this 
background  is  essential,  additional 
training  is  needed  in  order  to 
understand  and  work  with  historic 
structures,  sites,  and  machines,  with 
their  complex  material  evolution  and 
treatment  problems.  Specialized 
training,  to  supplement  that  provided  by 
the  professional  Engineering  program, 
should  be  acquired  in  such  areas  as 
American  Architectural  and  Engineering 
History,  History  of  Technology, 
Architectural  Preservation, 
Conservation,  Historic  Construction 
Technologies,  Historic  Building 
Materials,  Historical  Archeology,  and 
Historic  Preservation. 

Discipline  specializations:  Civil 
Engineering,  Electrical  Engineering, 
Mechanical  Engineering,  and  Structural 
Engineering  are  typical  specializations 
within  the  broader  discipline  of 
Engineering.  The  two  specializations 
most  often  used  in  historic  preservation 
projects  are  Civil  and  Structural 
Engineering.  Occasionally,  there  may  be 
the  need  for  a  Mechanical  Engineer  to 
address  issues  concerning  historic 
machinery  such  as  locomotives,  steam 
engines,  water  txirbines,  electric 
generators,  and  similar  machmes  and 
equipment,  or  particularly  complex 
mechanical  systems  in  a  historic 
structure. 

Applying  the  Standard  for  Engineer — 
Documenting  Professional  Experience 

To  be  licensed  by  a  State  Government 
as  a  professional  Engineer,  an 
individual  must  pass  a  written  exam 
and  successfully  fulfill  education, 
training,  and  experience  requirements. 
In  addition,  a  professional  Historical 
Engineer  has  both  theoretical  knowledge 
and  technical  skill  associated  with 
preserving  historic  structures  and 
machines,  and  with  the  application  of 
Engineering  theories,  methods,  and 
practices  that  enables  professional 
judgments  to  be  made  about  the 
evaluation,  documentation,  or  treatment 
of  historic  structures  and  machines  in 
the  United  States  and  its  Territories.  A 
professional  Historical  Engineer 
typically  has  gained  experience  on 
structural  preservation  projects,  which 
have  included  research  and  detailed 
investigations  of  historic  structures  or 
.mechanical  artifacts  and  preparation  of 
recommendations  for  the  treatment  of 
such  properties  in  order  to  preserve 
them  in  accordance  with  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
(particularly  the  Secretary's  Standards 
for  the  Treatment  of  Historic  Properties). 


Pruaucis  aiia  Aciivmes 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
Secretary  Standards  for  Archeology  and 
Historic  Preservation  may  include: 

•  Plans  and  Specifications  for  the 
preservation,  rehabilitation,  or 
restoration  of  historic  structures,  such  as 
bridges,  dams,  canal  locks,  and  for  the 
structural  rehabilitation  or  seismic 
stabilization  of  buildings. 

•  Adaptive  reuse  or  feasibility  studies 
that  make  recommendations  for 
preserving  or  structurally  stabilizing 
historic  structures,  including  bridges. 

•  Historic  Structure  Reports  or 
Condition  Assessments  of  historic 
structures  or  machines. 

•  Documentation  that  meets  HABS/ 
HAER  standards  for  recording  historic 
structures  or  machines. 

•  Experience  applying  the  Secretary 
of  the  Interior's  Standards  for  the 
Treatment  of  Historic  Properties  to  the 
review  of  work  on  historic  structures, 
sites  or  machines. 

•  Awards  for  historic  structure 
preservation,  rehabilitation,  or 
restoration  received  from  local,  regional, 
national,  or  international  professional 
organizations. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books  about  the  preservation  of 
historic  structures  or  machines. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  about  the  preservation  of 
historic  structures  or  machines. 

•  Professional  service  on  boards  or 
committees  or  regional,  national,  or 
international  professional  organizations 
concerned  with  the  preservation  of 
historic  structures  or  machines. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical. 

Folklore;  Historic  Preservation 
Professional  Qualification  Standards 

Folklore  is  the  study  and 
documentation  of  traditional,  expressive 
culture  shared  within  various  ethnic, 
familial,  occupational,  religious,  and 
regional  groups. 


standard  Jar  t-olkJonst 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Folklore,  Folklife 
Studies,  Anthropology  or  a  closely 
related  field  of  study  (see  Academic 
Experience  for  Folklore),  with  a 
specialization  in  Folklore  or  Folklife 
Studies,  plus  a  minimum  of  two  (2) 
years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Folklore  that 
enables  professional  judgments  to  be 
made  about  the  identlBcation, 
evaluation,  or  documentation  of  folk 
cultures  or  lifeways  associated  with 
historic  or  prehistoric  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Folklorists);  or  *   *   * 

(b)  An  undergraduate  degree  in 
Anthropology  or  a  closely  related  field 
of  study  (see  Academic  Experience  for 
Folklore),  plus  a  minimum  of  four  (4) 
years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Folklore  that 
enables  professional  judgments  to  be 
made  about  the  identification, 
evaluation,  or  documentation  of  folk 
cultxires  or  lifeways  associated  with 
historic  or  prehistoric  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation,  (see 
Documenting  Professional  Experience 
for  Folklorists). 

Folklore — Academic  Background 

Closely  related  fields:  Typically,  a 
professional  Folklorist  has  a  graduate 
degree  in  Folklore  or  Folklife  Studies,  or 
from  highly  specialized  study  within 
other  disciplines  such  as  Anthropology, 
English,  Linguistics,  or  Sociology, 
provided  that  such  study  included 
training  in  theory,  research  and 
fieldwork  techniques,  and  in  the  diverse 
categories  of  expressive  culture. 

Discipline  specializations:  A  graduate 
degree  in  Anthropology  may  be 
combined  with  a  specialization  in 
Folklore  and  Folklife  Studies.  Other 
specializations  may  include:  English, 
Cultural  Anthropology,  Ethnohistory, 
Ethnobotany,  Ethnozoology, 
Ethnoarcheology,  Cultural  Geography, 
Sociology,  and  Oral  History. 

A  professional  Folklore  specialist,  or 
Folklorist,  may  specialize  in  any  of  the 
categories  of  traditional  expressive 
culture,  such  as  music 


(cliinomusicologyj,  spoken  word 
traditions,  material  culture,  customs,  or 
religious  and  belief  systems;  or 
specialization  may  focus  on  the  study  of 
a  particular  contemporary  group  (such 
as  the  Pennsylvania  Amish)  or  region  of 
the  United  States  (such  as  Appalachia). 

Applying  the  Standard  for  Folklorist— 
Documenting  Professional  Experience 

A  professional  Folklorist  typically 
demonstrates  professional  knowledge 
and  skills  in  established  methods  and 
techniques  of  folklore  and  folklife 
research  in  the  collection,  evaluation, 
documentation,  analysis,  and/or 
presentation  of  grassroots  and 
traditional  cultural  expression, 
including  folk  music,  spoken  word, 
dance,  craftsmanship  and  artistic 
traditions,  folkways,  customs,  belief 
systems,  traditional  foodways,  and 
regional  and/or  occupational  groups  and 
communities.  Experience  would 
typically  include  fieldwork,  with  on-site 
interviews,  observation,  and 
documentation  of  contemporary  human 
cultural  activities. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Field  studies  and  survey  reports, 
oral  histories,  or  assessments  of  the 
significance  of  historic  properties. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals; 
monographs,  books,  or  chapters  in 
edited  books,  related  to  assessing  the 
significance  of  historic  or  traditional 
cultural  properties. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops, 
exhibitions,  or  other  educational  venues 
related  to  analyzing  cultural  traditions 
in  evaluating  the  significance  of  historic 
or  traditional  cultural  properties. 

•  Professional  service  on  boards  or 
committees  of  regional,  national,  or 
international  professional  organizations 
concerned  with  documenting  and 
analyzing  cultural  traditions. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
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the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Hsst(!rc    An. hiiei  tur>'    Historic 
I*re<»«"rvati(in  Prnfc^^smn.*!  QisaliPt  atiiin 
Standerdfi 

Historic  Architecture  is  the  practice  of 
applying  artistic  and  scientific 
principles  to  the  research,  planning, 
design,  and  management  of  the  built 
environment  with  specialized  training 
in  the  principles,  theories,  concepts, 
methods,  and  techniques  of  preserving 
historic  buildings  and  structures. 

Standard  for  Histoiical  Architect 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a  State 
Government-recognized  license  to 
practice  Architecture,  plus,  a  minimum 
of  two  (2)  years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Architecture 
that  enables  professional  judgments  to 
be  made  about  the  evaluation, 
dociunentation,  or  treatment  of  historic 
structures  in  the  United  States  and  its 
Territories;  and  products  and  activities 
that  demonstrate  the  successful 
application  of  acquired  proficiencies  in 
the  discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for  Historical 
Architects);  or  *   *   * 

(b)  A  Masters  of  Architecture  degree 
with  demonstrable  course  work  in 
Architectural  Preservation, 
Architectural  History,  Historic 
Preservation,  Historic  Preservation 
Planning,  or  a  closely  related  field  (see 
Academic  Background  for  Historic 
Architecture),  plus  a  minimum  of  two 
(2)  years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Historic 
ArchitBctiu«  that  enables  professional 
judgments  to  be  made  about  the 
evaluation,  documentation,  or  treatment 
of  historic  structures  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historical  Architects);  or  *   •   * 

(c)  A  Bachelors  of  Architecture  degree 
with  at  least  one  year  of  graduate  study 
in  Architectural  Preservation, 
Architectural  History,  Historic 
Preservation,  Historic  Preservation 
Planning,  or  a  closely  related  field  (see 
Academic  Experience  for  Historic 


Architecture),  plus  a  minimum  of  two 
(2)  years  of  full-time  professional 
experience  applying  the  theories, 
methods  and  practices  of  Historic 
Architecture  that  enables  professional 
judgments  to  be  made  about  the 
evaluation,  documentation,  or  treatment 
of  historic  structures  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Docxmienting  Professional  Experience 
for  Historical  Architects). 

(Note:  Only  persons  who  are  licensed  to 
practice  Architecture  in  that  State  may 
prepare  and  seal  plans  and  specifications  in 
order  to  obtain  construction  permits, 
authorize  payments  to  contractors,  and 
certify  that  the  work  is  completed.  However, 
State  staff.  State  Review  Board  members,  and 
CLG  staff  or  Commission  members  who  are 
not  licensed,  but  who  meet  the  Standard  for 
Historical  Architect  under  (b)  or  (c)  above, 
can  review  proposed  and  completed  work  for 
compliance  with  the  applicable  Secretary's 
Standards  for  Tax  Act,  HPF  Grant,  or  other 
related  programs.) 

Historic  Architecture — Academic 
Background 

Closely  related  fields:  The  Bachelor  of 
Architectiu«  degree  is  a  five-year  degree 
that  does  not  always  include  historic 
preservation  coiu^e  work.  The  same 
may  be  true  of  a  Masters  of  Architecture 
degree.  An  Historical  Architect  is  first 
an  Architect  and,  as  such,  is  well 
grounded  in  all  aspects  of  architectural 
practice,  including  architectural  design, 
planning,  construction  specifications, 
and  contract  administration.  Although 
this  background  is  essential,  additional 
training  is  needed  in  order  to 
understand  and  work  with  historic 
structures,  with  their  complex  material 
evolution  and  treatment  problems. 
Specialized  training,  to  supplement  that 
provided  by  the  professional 
Architectiue  program,  should  be 
acquired  in  such  areas  as  American 
Architectural  History,  Architectural 
Preservation,  Conservation.  Histtnic 
Construction  Technologies,  Historic 
Building  Materials,  and  Historic 
Preservation. 

Discipline  specialization:  Historic 
Architecture  is  a  specialization  within 
the  broader  discipline  of  Architecture. 

Applying  the  Standard  for  Historical 
Architect — Documenting  Professional 
Experience 

To  be  licensed  by  a  State  Government 
as  a  professional  Architect,  an 
individual  must  pass  a  written  exam 
and  successfully  fulfill  education, 
training,  and  experience  requirements. 
In  addition,  a  professional  Historical 


Architect  has  both  theoretical 
knowledge  and  technical  skill 
associated  with  preserving  historic 
structures,  and  with  the  application  of 
Architecture  theories,  methods,  and 
practices  that  enables  professional 
judgments  to  be  made  about  the 
evaluation,  dociunentation,  or  treatment 
of  historic  properties  in  the  United 
States  and  its  Territories.  A  professional 
Historical  Architect  typically  has  gained 
experience  on  structtiral  preservation 
projects,  which  have  included  research 
and  detailed  investigations  of  historic 
structures  and  preparation  of 
recommendations  for  the  treatment  of 
properties  in  order  to  preserve  them  in 
accordance  with  the  appropriate 
Secretary's  Standards  for  Archeology 
and  Historic  Preservation  (particularly 
the  Secretary's  Standards  for  the 
Treatment  of  Historic  Properties). 

Products  and  activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
Secretary  Standards  for  Archeology  and 
Historic  Preservation  may  include: 

•  Plans  and  Specifications  for  the 
preservation,  rehabilitation,  or 
restoration  of  historic  structures. 

•  Adaptive  reuse  or  feasibility  studies 
that  make  recommendations  for 
preserving  historic  structures. 

•  Historic  Structtire  Reports  or 
Condition  Assessments  of  historic 
structures. 

•  Documentation  that  meets  HABS/ 
HAER  standards  for  recording  historic 
structures. 

•  Experience  applying  the  Secretary 
of  the  Interior's  Standards  for  the 
Treatment  of  Historic  Properties  to  the 
review  of  work  on  historic  structures. 

•  Awards  for  historic  structure 
preservation,  rehabilitation,  or 
restoration  received  from  local,  regional, 
national,  or  international  professional 
organizations. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books  about  the  preservation  of 
historic  structures. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  about  the  preservation  of 
historic  structures. 

•  Professional  service  on  boards  or 
committees  or  regional,  national,  or 
international  professional  organizations 


concerned  with  the  preservation  of 
historic  structures. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  wouJd  be 
more  typical. 

Historir  !  Trid<srnpe  Architecture; 
Miston    p    -.. !  i  dtion  Professional 
Qualification  Standards 

Historic  Landscape  Architecture  is  the 
practice  of  applying  artistic  and 
scientific  principles  to  the  research, 
planning,  design,  and  management  of 
both  natural  and  built  environments 
with  specialized  training  in  the 
principles,  theories,  concepts,  methods, 
and  techniques  of  preserving  cultural 
landscapes. 

Standard  for  Historical  Landscape 
Architect 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a  State 
Government-recognized  license  to 
practice  Landscape  Architecture,  plus,  a 
minimum  of  two  (2)  years  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Landscape  Architecture  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proRciencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 

for  Historic  Landscape  Architects);  or 

•  •   • 

(b)  A  Masters  degree  in  Landscape 
Architecture  with  demonstrable  course 
work  in  the  principles,  theories, 
concepts,  methods,  and  techniques  of 
preserving  cultural  landscapes,  plus  a 
minimum  or  two  (2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Landscape  Architecture  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 

for  Historic  Landscape  Architects);  or 

•  •   • 

(c)  A  four-year  or  five-year  Bachelors 
degree  in  Landscape  Architecture,  plus 
a  minimum  of  three  (3)  years  of  full- 


LiiUB  protebsional  experience  applying 
the  theories,  methodlis,  and  practices  of 
Landscaf>e  Architecture  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historic  Landscape  Architects). 

(Note:  Only  (lersons  who  are  licensed  to 
practice  I^andscape  Architecture  in  that  Slate 
may  prepare  and  seal  plans  and 
specifications  in  order  to  obtain  construction 
permits,  authorize  payments  to  contractors, 
and  certify  that  the  work  is  completed. 
However,  State  staff.  State  Review  Board 
members,  and  CLC  staff  or  commission 
members  who  are  not  licensed,  but  who  meet 
the  Standard  for  Historical  Landscape 
Architect  under  (b)  or  (c)  above,  can  review 
proposed  and  completed  work  for 
compliance  with  the  applicable  Secretary's 
Standards  for  Tax  Act.  HPF  Grant,  Grant,  or 
other  related  programs.) 

Historic  Landscape  Architecture — 
Academic  Backffx)und 

Closely  related  fields:  Landscape 
Architecture  is  the  typical  professional 
Bachelors  degree,  which  is  awarded 
after  successful  completion  of  a  four- 
year  or  five-year  undergraduate 
program.  However,  the  Bachelors  or 
Masters  in  Landscape  Architecture  may 
not  always  include  historic  preservation 
course  work.  While  the  standard 
Landscape  Architecture  degree  program 
addresses  all  general  aspects  of 
landscape  architectural  practice 
(including  design,  planning, 
construction  specifications,  and 
professional  practice),  additional 
training  is  needed  for  Historical 
Landscape  Architects.  They  may  need 
training  in  landscape  research,  , 
documentation,  analysis,  evaluation, 
and  treatment  techniques.  This 
additional  training  is  achieved  through 
additional  course  work  and/or 
professional  experience. 

Graduate  study:  The  Masters  in 
Landscape  Architecture  degree  is  the 
typical  graduate  degree,  which  is 
awarded  after  successful  completion  of 
a  two-year  or  three-year  graduate 
program.  This  degree  should  include 
studies  in  the  principles,  theories, 
concepts,  methods,  and  techniques  of 
preserving  cultural  landscapes.  Course 
work  may  include  cultural  geography; 
landscape  history;  archival  research 
techniques;  historic  preservation  theory, 
principles,  and  practice;  and 
preservation  technologies. 


Discipline  specialization:  Histbric 
Landscape  Architecture  is  a 
specialization  within  the  broader  field 
of  Landscape  Architecture.  Historical 
Landscape  Architects  should  have 
completed  training  in  the  principles, 
theories,  concepts,  methods,  and 
techniques  of  preserving  cultural 
landscapes.  Cultural  landscape 
preservation  focuses  on  preserving  a 
landscape's  physical  attributes,  biotic 
systems,  and  use  (especially  when  that 
use  contributes  to  its  historical 
significance).  Graduate  study  and/or 
professional  experience  provides  the 
specialized  training  needed  by  the 
Historical  Landscape  Architect. 

Applying  the  Standard  for  Historical 
Landscape  Architect — Documenting 
Professional  Experience 

To  be  licensed  by  a  State  Government 
as  a  professional  Landscape  Architect, 
an  individual  typically  must  pass  a 
written  exam  and  successfully  fulfill 
education,  training,  and  experience 
requirements.  In  addition,  an  Historical 
Landscape  Architect  must  have  two 
years  of  experience  in  the  application  of 
Landscape  Architecture  theories, 
methods,  and  practices  to  the 
identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories.  A 
professional  Historical  Landscape 
Architect  has  both  theoretical 
knowledge  and  technical  skill 
associated  with  the  preservation  of 
cultural  landscapes  in  accordance  with 
the  Secretary's  Standards  for 
Archeology  and  Historic  Preservation. 
Cultural  landscapes  include  historic 
sites,  historic  designed  landscapes, 
historic  vernacular  landscapes,  and 
ethnographic  landscapes. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Surveys  and  inventories  of  cultural 
landscapes. 

•  Documentation  of  cultural 
landscapes  that  meets  the  Secretary's 
Standards  for  Documentation. 

•  National  Register  nominations  or 
Determinations  of  Eligibility  for  cultural 
landscapes. 

•  Cultural  Landscape  treatment  and 
maintenance  plans. 

•  Cultural  Landscape  Reports. 
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•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books  about  cultural  landscape 
preservation. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  about  cultural  landscape 
preservation. 

•  Professional  service,  on  boards  or 
committees  or  regional,  national,  or 
international  pro(essional  organizations 
concerned  with  cultural  landscape 
preservation. 

•  Awards,  research  gremts,  research 
fellowships,  or  invitations  to  teaching 
posts  associated  with  cultxual  landscape 
preservation. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical. 

Historic  Preservation  Planning;  Historic 
Preservation  Professional  QualificatioD 
Standards 

Historic  Preservation  Planning,  a 
specialization  within  Planning,  is  the 
practice  of  identifying  and  carrying  out 
particular  goals  and  strategies  to  protect 
historic  and  archeological  resources  at 
the  local,  regional.  State,  or  national 
level.    1 1 

Standatd  for  Historic  Preservation 
Planner 

(a)  The  applicant,  employee, 

consultant,  or  advisor  will  have  a  State 

Government-recognized  certification  or 

license  in  Land-use  Planning,  plus, 

minimum  of  two  (2)  years  of  full-time 

professional  experience  applying  the 

theories,  methods,  and  practices  of 

Historic  Preservation  Planning  that 

enables  professional  judgments  to  be 

made  about  the  identification, 

evaluation,  documentation,  registration, 

protection,  or  treatment  of  historic  and 

archeological  properties  in  the  United 

States  and  its  Territories;  and  products 

and  activities  that  demonstrate  the 

successful  application  of  acquired 

proficiencies  in  the  discipline  to  the 

practice  of  historic  preservation  (see 

Documenting  Professional  Experience 

for  Historic  Preservation  Planner);  or 
*    *   « 

(b)  A  graduate  degree  in  Planning 
with  demonstrable  course  work  in 
Historic  Preservation,  or  a  graduate 
degree  in  a  closely  related  field  of  study 
with  demonstrable  course  work  in 
Historic  Preservation  (see  Academic 
Background  for  Historic  Preservation 


Planning),  plus  a  minimum  of  two  (2) 
years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Historic 
Preservation  Plaiming  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  protection, 
or  treatment  of  historic  and 
archeological  properties  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 

for  Historic  Preservation  Planner);  or 

*   *   * 

(c)  An  undergraduate  degree  in 
Planning  with  demonstrable  course 
work  in  Historic  Preservation  or  an 
undergraduate  degree  in  a  closely 
related  field  of  study  with  demonstrable 
course  work  in  Historic  Preservation 
(see  Academic  Background  for  Historic 
Preservation  Planning),  plus  a  minimum 
of  four  (4)  years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  Historic 
Preservation  Planning  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  protection, 
or  treatment  of  historic  and 
archeological  properties  in  the  United 
States  and  its  Territories;  and  products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historic  Preservation  Planner). 

Historic  Preservation  Planning — 
Academic  Background 

Closely  related  fields:  Professional 
Historic  Preservation  Planners  typically 
receive  their  education  through 
academic  Planning  programs,  although 
increasingly  Historic  Preservation 
programs  are  offering  Historic 
Preservation  Planning  as  a 
concentration  in  which  degrees  are 
awarded.  Other  fields  that  may  be 
closely  related,  provided  that  training 
relevant  to  Historic  Preservation 
Planning  is  obtained,  include  Historical 
or  Cultural  Geography,  Architecture, 
Urban  Design,  and  Historic 
Preservation. 

Discipline  specializations:  Historic 
Preservation  Planning  is  a  specialization 
within  the  broader  discipline  of 
Planning.  Other  specializations  include 
Urban,  City,  Town,  or  Community 
Planning:  Regional  Planning;  Land  Use 
Planning;  Environmental  Planning; 
Recreation  Planning;  Transportation 
Planning;  and  Housing  Planning. 


Applying  the  Standard  for  Historic 
Preservation  Planner — Documenting 
Professional  Experience 

In  order  to  receive  a  license  or  be 
registered  or  certified  as  a  professional 
Plaimer,  an  individual  typically  must 
pass  a  written  exam  and  have  completed 
a  specified  number  of  years  of 
experience.  A  professional  Historic 
Preservation  Planner  typically  has 
gained  experience  in  data  collection  and 
analysis;  survey  and  evaluation  of 
existing  conditions;  consultation  with 
elected  and  appointed  ofiicials  and  the 
general  public;  identification  of 
alternative  strategies;  enforcement  or 
administration  of  relevant  statutes  and 
regulations;  and  the  preparation  of 
planning  documents. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  'products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  Preservation  plans  adopted  by 
government  officials;  and/or  results  of 
preservation  planning  studies 
incorporated  into  the  local 
comprehensive  or  master  plan. 

•  Ordinances  for  the  protection  of 
historic  and/or  archeological  resources. 

•  Economic  Feasibility  Studies  that 
make  recommendations  for  preserving 
historic  or  archeological  properties. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  preservation 
planning. 

•  Presentations  at  regional,  national, 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  related  to  preservation 
planning. 

•  Professional  service  on  boards  of 
committees  or  regional,  national,  or 
international  professional  organizations 
concerned  with  preservation  planning. 

•  Planning  awards  received  from 
local,  regional,  national,  or  international 
professional  organizations. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical,  if  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
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majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Historic  Preservation;  Historic 
Preservation  Professional  Qualification 
Standards 

Historic  Preservation  is  the 
application  of  strategies  that  promote 
the  identification,  evaluation, 
documentation,  registration,  protection, 
treatment,  continued  use,  and 
interpretation  of  prehistoric  and  historic 
resources.    . 

Standard  for  Historic  Preservationist 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  Historic  Preservation 
or  a  closely  related  field  of  study  (see 
Academic  Background  for  the  Historic 
Preservation  discipline),  plus  a 
minimum  of  two  (2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Historic  Preservation  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  and  prehistoric 
properties  in  the  United  States  and  its 
Territories;  and  products  and  activities 
that  demonstrate  the  successful 
application  of  acquired  proficiencies  in 
the  discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for  Historic 
Preservationists);  or    *   •   *. 

(b)  An  undergraduate  degree  in    . 
Historic  Preservation  or  a  closely  related 
field  of  study  (see  Academic 
Background  for  the  Historic 
Preservation  discipline),  plus  a 
minimum  of  four  (4)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
Historic  Preservation  that  enables 
professional  judgments  to  be  made 
about  the  identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  and  prehistoric 
properties  in  the  United  States  and  its 
Territories;  and  products  and  activities 
that  demonstrate  the  successful 
application  of  acquired  proficiencies  in 
the  discipline  to  the  practice  of  historic 
preservation  (see  Documenting 
Professional  Experience  for  Historic 
Preservationists). 

Historic  Preservation — Academic 
Background 

Closely  related  fields:  Various  fields 
of  study  may  be  considered  closely 
related  to  Historic  Preservation,  such  as 
American  Studies,  Architecture, 
Architectural  History,  Archeology, 
History,  and  Historical  or  Cultural 
Geography,  provided  that  such 


programs  of  study  include  course  work 
in  the  history  of  the  designed 
environment,  history  and  theory  of 
preservation,  historic  preservation 
methods,  techniques,  and  legislation 
(Federal,  State  and  local),  plus  a  formal 
supervised  practicum  or  internship  for 
hands-on  application  of  knowledge  and 
technical  skills  in  the  field. 

Discipline  specializations:  While  most 
Historic  Preservationists  tend  to  be 
generalists,  many  specialize  in  such 
areas  as  Architectural,  Landscape,  and 
Community  Design,  Historic  Building 
Technology,  Preservation  Economics, 
Preservation  Law,  Historic  Preservation 
Planning,  and  Site  Interpretation  and 
Management. 

Applying  the  Standard  for  Historic 
Preservationist — Documenting 
Professional  Experience 

A  professional  Historic 
Preservationist  typically  has  experience 
that  demonstrates  a  well-grounded 
understanding  of  the  principles, 
practices,  laws  and  regulations,  and 
diverse  resources  of  historic 
preservation. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  of 
historic  or  archeological  resources." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 
Archeology  and  Historic  Preservation 
may  include: 

•  National  Register  documentation 
that  has  resulted  in  property  listings  or 
Determinations  of  Eligibility. 

•  Survey  reports  assessing  the 
significance  of  historic  properties. 

•  Historic  Structure  Reports. 

•  Adaptive  reuse  plans  or  feasibility 
studies  that  make  recommendations  for 
preserving  historic  properties. 

•  Written  opinions  tnat  have  been 
accepted  that  assess  the  impact  that  an 
undertaking  will  have  on  historic  or 
archeological  properties. 

•  Historic  District  Ordinances  that 
have  been  adopted  by  a  local 
government. 

•  Documentation  that  meets  HABS/ 
HAER  standards  for  recording  historic 
properties. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  historic 
preservation. 

•  Presentations  at  regional,  national, 
or  international  professional 


conferences,  symposia,  workshops,  or 
exhibits  related  to  historic  preservation. 

•  Professional  service  on  boards  or 
committees  or  regional,  national,  or 
international  professional  organizations 
concerned  with  historie  preservation. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

History;  Historic  Preservation 
Professional  Qualification  Standards 

History  is  the  study  of  the  past 
through  written  records,  oral  history, 
and  material  culture  and  the 
examination  of  that  evidence  within  a 
chronological  or  topical  sequence  in 
order  to  interpret  its  relationship  to 
preceding,  contemporary  and 
subsequent  events. 

Standard  for  Historian 

(a)  The  applicant,  employee, 
consultant,  or  advisor  will  have  a 
graduate  degree  in  History  or  a  closely 
related  field  of  study  (see  Academic 
Background  for  History),  plus  a 
minimum  of  two  (2)  years  of  full-time 
professional  experience  applying  the 
theories,  methods,  and  practices  of 
History  that  enables  professional 
judgments  to  be  made  about  the 
identification,  evaluation, 
documentation,  registration,  or 
treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historians);  or  *   *   * 

(b)  An  undergraduate  degree  in 
History  or  a  closely  related  field  of 
study  (see  Academic  Background  for 
History),  plus  a  minimum  of  four  (4) 
years  of  full-time  professional 
experience  applying  the  theories, 
methods,  and  practices  of  History  that 
enables  professional  judgments  to  be 
made  about  the  identification, 
evaluation,  documentation,  registration, 
or  treatment  of  historic  properties  in  the 
United  States  and  its  Territories;  and 
products  and  activities  that  demonstrate 
the  successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
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practice  of  historic  preservation  (see 
Documenting  Professional  Experience 
for  Historians). 

(Note:  Pursuant  to  36  CFR  part  61  a  person 
meeting  this  Standard  is  required  as  part  of 
the  core  staff  for  each  State  Historic 
Preservation  Office  (SHPO)  and  as  part  of 
each  State  Review  Board.  Expertise  described 
by  this  standard  is  also  needed  for  Tribal 
Preservation  Office  staff  or  consultants  of 
tribes  that  have  executed  a  Memorandum  of 
Agreement  to  implement  Section  101(d]  of 
the  National  Historic  Preservation  Act.  It  also 
may  be  needed  for  consultants  hired  with 
HPF  grant  funds  and  for  members  of  Certified 
Local  Government  Commissions.) 

History— Academic  Background 

Closely  related  fields:  For  this 
Standard,  the  professional  degree  is 
typically  awarded  in  History,  American 
History,  or  Public  History.  Relevant 
training  can  be  obtained  in  programs  of 
American  Studies,  American 
Civilization,  Historical  or  Cultural 
Geography,  Anthropology,  Ethnohistory, 
and  Historic  Preservation,  providing 
that  course  work  is  offered  in  historical 
research  methods  and  techniques. 
Education  in  the  social  and  cultural 
history  of  countries  other  than  North 
America  may  be  relevant  when  dealing 
with  the  histories  of  immigrant,  ethnic 
or  minority  groups  in  the  United  States. 

Discipline  specializations: 
Professional  Historians  tend  to 
concentrate  their  education  and 
experieoce  in  one  of  the  many 
chronological,  regional,  and  topical 
specializations  within  American  History 
(such  as  colonial  history,  southern 
history,  community  history,  women's 
history,  military  history,  history  of 
technology,  or  industrial  history). 

Applying  the  Standard  for  Historian — 
Documenting  Professional  Experience 

A  professional  Historian  has 
experience  in  archival  and  primary 
documents  research,  evaluating  and 
synthesizing  this  information,  and 
preparation  of  scholarly  narrative 
histories.  Historic  research  experience 
in  countries  other  than  North  America 
may  be  relevant  when  researching  the 
histories  of  immigrant,  ethnic  or 
minority  groups  in  the  United  States  of 
America. 

Products  and  Activities 

Professional  experience  and  expertise 
must  be  documented  through  "products 
and  activities  that  demonstrate  the 
successful  application  of  acquired 
proficiencies  in  the  discipline  to  the 
practice  of  historic  preservation." 
Products  and  activities  that  meet  the 
appropriate  Secretary's  Standards  for 


Archeology  and  Historic  Preser\'ation 
may  include: 

•  National  Register  documentation 
that  has  resulted  in  property  listings  or 
Determinations  of  Eligibility. 

•  Documentation  that  meets  HABS/ 
IIAER  standards  for  recording  historic 
properties. 

•  Survey  reports  assessing  the 
significance  of  historic  properties. 

•  Publications,  which  might  include 
articles  in  regional,  national,  or 
international  professional  journals, 
monographs,  books,  or  chapters  in 
edited  books,  related  to  documenting 
and  evaluating  the  significance  of 
historic  properties. 

•  Presentations  at  regional,  national 
or  international  professional 
conferences,  symposia,  workshops,  or 
exhibits  related  to  documenting  and 
evaluating  historic  properties. 

•  Professional  service  on  boards  or 
committees  of  regional,  national,  or 
international  professional  organizations 
concerned  with  documenting  and 
evaluating  the  significance  of  historic 
properties. 

•  Awards,  research  grants,  research 
fellowships,  or  invitations  to  teaching 
posts. 

This  list  is  not  comprehensive. 
Furthermore,  it  should  be  understood 
that  not  all  of  these  products  and 
activities  are  needed  in  order  to  meet 
the  Standard;  rather,  a  combination  of 
several  products  and  activities  would  be 
more  typical.  If  the  applicant  were 
documenting  professional  experience  in 
one  of  the  specializations,  however,  the 
majority  of  products  and  activities 
would  naturally  reflect  that 
specialization. 

Sources  of  Additional  Infonnation — 
Professional  Organizations 

The  following  organizations  may  be 
contacted  to  request  additional 
information  about  the  specific 
disciplines,  college  and  university 
departments,  workshops,  and 
conferences  and  publications  about  the 
practice  of  each  discipline. 

American  Anthropological  Association,  4350 

North  Fairfax  Drive.  Suite  630.  Arlington, 

VA  22203-1621 
American  Association  of  Museums.  P.O.  Box 

4002.  Washington.  D.C.  20042-4002 
American  Association  for  State  Federal  and 

Local  History.  530  Church  Street,  Suite 

600.  Nashville.  TN  37219-2325 
American  Cultural  Resources  Association, 

c/o  New  South  Associates,  6150  Ponce  de 

Leon  Avenue.  Stone  Mountain.  GA  30083 
American  Folklife  Center,  Library  of 

Congress.  Washington.  DC.  20540-8100 
American  Historical  Association.  400  A 

Street.  SE..  Washington.  DC.  20003 


American  Institute  for  the  Conservation  of 

Historic  &  Artistic  Works.  1717  K  Street. 

NW..  Suite  301.  Washington.  D.C.  20006 
American  Institute  of  Architects.  1735  New 

York  Avenue,  NW.,  Washington,  D.C. 

20006 
American  Institute  of  Certified  Planners. 

1776  Massachusetts  Avenue.  NW., 

Washington,  DC.  20036 
American  Planning  Association,  122  S. 

Michigan  Avenue,  Suite  1200,  Chicago,  IL 

60603-6107 
American  Society  of  Civil  Engineers,  1801 

Alexander  Bell  Drive.  Reston,  VA  20191- 

4400 
American  Society  of  Landscape  Architects. 

4401  Connecticut  Avenue, 

NW..Washington,  DC.  20008-2302 
American  Society  of  Mechanical  Engineers, 

P.O.  Box  2900,  Fairfield,  NJ  07007-2900 
American  Studies  Association,  1120  19th 

Street.  NW..  Suite  301.  Washington.  D.C. 

20036 
Association  for  Preservation  Technology, 

P.O.  Box  3511.  Williamsburg,  VA  23187 
Association  of  American  Geographers.  1710 

16th  Street.  NW..  Washington,  D.C.  20009 
Center  for  Museum  Studies.  Smithsonian 

Institution.  Arts  and  Industries  Building. 

Suite  2235.  MRC.  427.  Washington.  D.C. 

20560 
The  Institute  for  Electrical  and  Electronic 

Engineers,  445  Hoes  Lane.  Piscataway.  N] 

08855-1331 
National  Council  on  Preservation  Education. 

c/o  Center  for  Historic  Architecture  and 

Engineering.  University  of  Delaware. 

Newark.  DE  19716 
National  Council  on  Public  History.  327 

Cavanaugh  Hall-IUPUI,  425  University 

Blvd..  Indianapolis.  IN  46202-5140 
National  Society  of  Professional  Engineers, 

1420  King  SUeet,  Alexandria.  VA  22314- 

2794 
National  Trust  for  Historic  Preservation.  1785 

Massachusetts  Avenue.  NW..  Washington. 

DC.  20036 
Organization  of  American  Historians.  112 

North  Bryan  Street.  Bloomington.  IN 

47408-^199 
Society  for  American  Archaeology,  900  2nd 

Street.  NE.,  Suite  12.  Washington.  DC. 

20002 
Society  for  Applied  Anthropology.  P.O.  Box 

24083,  Oklahoma  City.  OK  73124 
Society  of  Architectural  Historians,  Chamley- 

Persky  House.  1365  North  Astor  Street. 

Chicago,  IL  60610-2144 
Society  for  Historical  Archeology,  P.O.  Box 

30446.  Tucson,  AZ  85751 
Society  of  Professional  Archeologists, 

Department  of  Anthropology.  Southern 

Methodist  University.  Dallas,  TX  75275 

Dated:  )une  12,  1997. 
Katherine  H.  Stevenson, 
Associate  Director.  Cultural  Resource 
Stewardship  and  Partnerships.  National  Park 
Service. 
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National  Center  or  Centers  for 
Research  in  Vocational  Education 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  proposed 
interpretation  and  proposed  waivers. 


SUMMARY:  The  Secretary  of  Education 
(Secretary)  announces  a  proposed 
interpretation  of  the  statute  authorizing 
the  National  Center  or  Centers  for 
Research  in  Vocational  Education 
(National  Center),  section  404,  Part  A, 
Title  IV  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  of  1990  (Act).  Under  the 
proposed  interpretation  the  Secretary 
would  have  the  authority  to  extend  the 
five-year  project  period  for  the  current 
National  Center  at  the  University  of 
California  at  Berkeley.  In  addition,  the 
Secretary  proposes  to  waive  the 
regulations  in  34  CFR  75.250  of  the 
Education  Department  General 
Administrative  Regulations  (EIXJAR). 
which  provide  that  the  Secretary  may 
approve  a  project  period  of  up  to  60 
montfis  and  the  regulations  in  34  CFR 
413.4(a),  which  provide  that  the 
Secretary  designates  a  National  Center 
or  Centers  once  every  five  years.  The 
Secretary  invites  the  public,  including 
entities  that  would  be  eligible  to  apply 
for  grants  under  the  National  Center 
authority,  to  comment  on  the  proposed 
interpretation  of  section  404  of  the 
Perkins  Act  and  on  the  proposal  to 
waive  §75.250  of  EDGAR  and  §  413.4(a) 
of  the  program  regulations. 
DATES:  Comments  must  be  received  by 
the  Department  on  or  before  July  21, 
1997 

ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to  Jackie 
Friederich,  Division  of  National 
Programs,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education  (Mary  E.  Switzer  Building, 
Room  4526),  600  Independence  Avenue, 
SW.  Washington,  EX:  20202-7242. 
Telephone  (202)  205-9071.  Comments 
may  also  be  sent  through  the  Internet  to: 

Jackie friederich@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Friederich.  Telephone  (202)  205- 
9071.  Individuals  who  use  a 
tele<:ommunications  device  for  the  deaf 
(TDD)  may  (.all  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-H77-8339 
between  H  a.m.  and  H  p.m..  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION:  In 
December  1992,  after  a  competition 
conducted  under  authority  of  section 
404  of  the  Perkins  Act  and  the 
implementing  regulations  at  34  CFR  part 
413,  the  Secretary  awarded  a  grant  to 
the  University  of  California  at  Berkeley 
to  operate  the  current  National  Center 
for  Research  in  Vocational  Education. 
At  that  time,  the  Secretary  approved  a 
five-year  project  period.  The  National 
Center  has  received  annual  grant  awards 
since  December  1992  for  the  purpose  of 
conducting  applied  research  and 
development  activities  in  vocational 
education  as  well  as  annual  awards  for 
the  purpose  of  conducting 
dissemination  and  training  activities  in 
vocational  education.  Section  3  of  the 
Act,  as  amended  by  Pub.  L.  101-392, 
authorized  appropriations  for  Titles  I 
through  IV  of  the  Act  (including 
appropriations  for  the  National  Center) 
for  Fiscal  Years  (FYs)  1991. 1992,  1993, 

1994,  and  1995.  Calendar  year  1997  will 
be  the  fifth  year  of  the  project  period  for 
which  the  University  of  California  at 
Berkeley  was  selected  and  awarded 
grants  in  1992.  The  funds  awarded  to 
the  National  Center  in  December  of  1992 
were  utilized  by  the  University  of 
California  at  Berkeley  to  carry  out 
activities  in  1993.  Since  section  3  of  the 
Act  only  authorized  appropriations 
under  Perkins  Act  programs  through  FY 

1995,  FY  1996  Perkins  Act  programs 
were  extended  under  the  authority  of 
section  422  of  the  General  Education 
Provisions  Act  (Pub.  L.  103-382).  In  FY 
1997,  Perkins  Act  programs  that  are 
currently  funded,  including  the 
National  Center  program,  are  operating 
by  authority  of  annual  congressional 
appropriations. 

Proposed  Interpretation  and  Waivers 

The  authorization  of  appropriations 
for  the  Perkins  Act  has  expired  and  the 
National  Center  is  being  funded  and 
administered  on  the  basis  of  year-to-year 
congressional  appropriations.  There  is 
no  authorization  of  appropriation  for  the 
years  that  would  be  covered  by  new 
five-year  National  Center  grants,  were 
there  to  he  a  competition.  The  National 
Center  authority  in  section  404  of  the 
Perkins  Act  requires  that  the  Se<:retary 
operate  a  National  Center  or  Centers  for 
a  period  of  five  years.  December  31, 
1997  will  be  the  end  of  the  five-year 
period  for  the  current  National  Center 
and,  therefore,  the  statutory  requirement 
will  have  been  met.  The  Secretary  does 
not  view  the  statute  as  requiring  a  new 
competition  for  a  new  five-year  grant 
espe<;ially  since  there  are  no 
appropriations  authorized.  A«:cordingly. 
the  Sei:retary  proposes  to  interpret  the 


statute  ab  aulhuiiztiig  hiiii  tu  exteiul  thb 
current  National  Center. 

In  view  of  the  uncertainties  presented 
by  the  absence  of  appropriation 
authority,  the  Secretary  seeks  to  avoid  a 
situation  where  the  current  National 
Center  ceases  operations  and  a  new 
National  Center  starts  up  operations  the 
next  year,  very  possibly  resulting  in  a 
difficult  transition  period  and  a 
truncated  project  period  during  which 
essential  research,  development, 
dissemination  and  training  activities 
will  not  l)e  undertaken,  causing  a 
potentially  serious  disruption  of 
services  to  the  vocational  education 
community.  The  Secretary  also  does  not 
wish  to  place  potential  applicants  in  the 
position  of  expending  resources 
applying  for  Federal  funds  without 
knowing  the  full  amount  of  funds  for 
which  they  are  applying  or  the  period 
of  years  for  which  they  are  seeking  to  be 
funded.  And,  the  Secretary  is  generally 
reluctant  to  announce  a  competition 
whereby  eligible  entities  would  be 
expected  to  proceed  through  the 
application  preparation  and  submission 
processes  while  lacking  critical 
information,  and  does  not  think  that  it 
would  be  in  the  public  interest  to  do  so. 
The  Secretary  hereby  proposes  an 
appropriate  and  cost-effective  way  of 
implementing  existing  legislation  while 
serving  the  interest  of  the  education 
community. 

If  the  Secretary  adopts  this 
interpretation  and  publishes  it  in  final, 
the  Secretary  proposes  to  waive  §  75.250 
of  EDGAR  and  §  413.4(a)  of  the  program 
regulations.  This  interpretation  and 
these  waivers  would  authorize  the 
Secretary  to  extend  the  grants  to  the 
University  of  California  at  Berkeley 
beyond  the  60-month  period  provided 
for  in  §  75.250,  with  new  work 
beginning  under  the  grant  in  1998.  The 
Secretary  would  extend  the  grants  if  it 
is  determined,  based  on  information 
available,  that  Berkeley  is  making 
substantial  progress  and  would  likely 
continue  to  make  substantial  progress  in 
performing  all  required  activities. 

Assuming  that  Berkeley  is  making 
substantial  progress  in  performing  the 
required  a(iivities,  the  Set;retary  would 
extend  the  grants  to  Berkeley  for  one 
additional  year  (through  December, 
1998),  by  awarding  them  two  grants 
totaling  4.5  million  dollars  under  the 
authority  of  the  Departments  of  Labor, 
Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  Pub.  L.  104-208. 
However,  additional  extensions  could 
be  made  if  Congress  makes  further 
appropriations  without  underlying 
authorizing  legislation.  During  the 
period  of  any  extension,  the  Secretary 
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will  review  the  activities  of  the  National 
Center  to  ensure  that  Berkeley  continues 
to  make  substantial  progress  in 
performing  all  required  activities. 

The  Secretary  does  not  interpret  the 
waivers  as  exempting  the  grantee  from 
the  account  closing  provisions  of  Pub.  L. 
101-510,  or  as  extending  the  availability 
of  FY  1992, 1993,  1994, 1995.  and  1996 
funds  awarded  to  the  grantee.  As  a 
result  of  Pub.  L.  101-510. 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obligations  for  only  Hve  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  unexpended  balance  of 
those  funds  is  canceled  and  returned  to 
the  Treasury  Department  and  is 
unavailable  for  restoration  for  any 
purpose. 

The  Secretary  is  interested  in 
receiving  public  comment  on  the 
proposed  interpretation  of  section  404 
of  the  Perkins  Act  described  in  this 
notice  and  on  the  proposed  waivers  of 
§§  75.250  and  413.4(a).  The  Secretary  is 
particularly  interested  in  hearing  from 
institutions  of  higher  education  or 
consortia  of  institutions  of  higher 
education  that  would  be  eligible  to 
compete  for  grants  under  the  National 
Center  authority — despite  the 
uncertainties  that  currently  exist 
regarding  reauthorization  and  future 
funding  for  the  National  Center — were  a 
competition  to  be  held  this  year. 

In  this  regard,  the  Secretary  would 
like  to  alert  any  potential  applicants 
that,  were  a  new  competition  to  be  held 
this  year,  the  Secretary  would  seek  to 
increase  the  number  of  applicants  and 
the  variety  of  approaches  undertaken  by 
the  National  Center  both  in  the  areas  of 
research  and  development  and 
dissemination  and  training. 

Regardless  of  whether  a  new 
competition  is  held,  the  Secretary 
would  give  special  emphasis  to  several 
of  the  mandatory  statutory  and 


regulatory  activities  the  National  Center 
is  required  to  carry  out,  which  appear  to 
be  of  particular  concern  to  the  education 
community,  in  the  following  areas: 

(a)  Integration  of  academic  and 
vocational  education. 

(b)  Accountability  in  vocational 
education,  including  the  use  of 
performance  standards  for  program 
improvement. 

(c)  Education  of  students  in  all 
aspects  of  an  industry. 

(d)  Development  of  effective  methods 
for  promoting  literacy  and 
communication  skills  in  students. 

(e)  Use  of  technology  to  enhance 
learning  and  support  the  transference  of 
knowledge. 

(f)  Teacher  and  administrator  training 
and  leadership  development. 

(g)  Articulation  of  secondary  and 
postsecondary  instruction  with  high 
quality  work-based  learning. 

(h)  A  study  on  the  research  conducted 
on  approaches  that  lead  to  effective 
articulation  of  the  education-to-woric 
transition. 

(i)  Dissemination  of  exemplary 
practices  and  materials,  including 
curriculum  and  instructional  materials. 

(j)  Development  and  utilization  of  a 
national  level  dissemination  networic, 
including  the  broad  dissemination  of 
the  results  of  research  and  development 
conducted  by  the  National  Center. 

(k)  Development  and  publication  of 
curriculum  materials. 

(1)  Development  of  processes  for  the 
synthesis  of  research. 

The  activities  of  the  National  Center 
provide  valuable  support  to  the 
Department's  new  initiatives  that  are 
geared  toward  preparing  students  for 
high  skill  jobs  by  providing  them  with 
the  academic,  technical,  and  related 
skills  needed  for  the  twenty- first 
century.  These  initiatives  support  the 
development  of  high  levels  of  academic 
standards  and  occupational  skills  for  all 
students  by  promoting  education 
reform,  improvements  at  the 


postsecondary  level  in  the  delivery  of 
services  to  vocational  education 
students  and  in  teacher  and 
administrator  training  and  leadership 
development,  and  the  development  of 
school-to-work  systems.  Through 
research  and  dissemination  initiatives 
in  areas  such  as  the  integration  of 
academic  and  vocational  education  and 
the  education  of  students  in  all  aspects 
of  the  industry,  new  flndings  can  be 
identified  and  disseminated  in  areas 
such  as  linking  secondary  and 
postsecondary  learning,  and  the 
formation  of  effective  partnerships 
among  schools,  employers,  parents,  and 
community  and  labor  organizations  that 
enhance  school-based  and  work-based 
learning.  Other  possible  research, 
development  and  dissemination 
strategies  that  address  these  priorities 
could  include  the  use  of  support 
services  and  supportive  learning 
environments,  the  development  and  use 
of  effective  performance  management 
systems  for  program  improvement,  and 
the  integration  of  occupational  skill 
standards  and  assessments  with 
academic  performance  standards  and 
assessments.  Through  the  exploration, 
development,  identification  and 
dissemination  of  these  strategies,  the 
work  of  the  National  Center  will  have  a 
significant  impact  on  education  poUcy 
and  practice  which  will  benefit  the 
collaborative  education  and  training 
efforts  of  institutions,  educators, 
businesses,  and  students. 

AndMrily:  20  U.S.C  1221e-3;  20  U.S.C 
2404;  20  U.S.C.  3474. 

Dated:  June  17. 1997. 
(Catalog  of  Federal  Domestic  Assistance 
Nuinlwr  84.051  National  Center  for  Research 
in  Vocational  Education) 
Patricia  W.  McNeil, 

Assistant  Secretary,  Office  of  Vocatioital  and 

Adult  Education. 
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28  CFR  Part  501 
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OFP  >  =  'Mf  N    OF  JUSTICE 

ti   rv'    of  Prisons 

.■H  L,f  "  i^s-t  501 
8    P        AC   f ;  BOP-105»-F1 
>N  1120-AA47;  RIN  1120-AA54 

><  oiy-  ii  Rul«s:  National  Security; 
y 'Hv"'  tton  of  Acts  of  Violence  and 

-iuEHCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMRY:  This  document  finalizes 
Bureau  of  Prisons  interim  rules  on 
institutional  management  with  respect 
to  special  administrative  measures  that 
may  be  necessary  to  prevent  the 
disclosure  of  classified  information  that 
could  endanger  national  security  and  to 
prevent  acts  of  violence  and  terrorism, 
either  of  which  may  be  caused  by 
contacts  with  certain  inmates.  The 
affected  inmate  must  be  notified  in 
writing  as  promptly  as  possible  of  the 
restrictions  to  be  imposed.  Restrictions 
may  be  imposed  initially  for  up  to  12G 
days,  and  may  be  extended  in  further 
increments  of  120  days  only  upon 
additional  %vritten  notification  that  the 
circumstances  identified  in  the  original 
certification  continue  to  exist. 
EFFECTIVE  DATE:  This  rule  shall  take 
effect  June  20,  1997. 
AOOneSSES:  Rules  Unit,  OfBce  of 
General  Q>unsel,  Bureau  of  Prisons, 
HOLC  Room  754.  320  First  Street.  NW., 
Washington,  DC  20534. 
FOR  FUfmCR  MFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 

^^ppL£M£NrARY  information:  The 
Bureau  of  Prisons  ("Bureau")  is 
finalizing  its  interim  regulations  on  the 
correctional  management  of  inmates 
whose  contacts  with  other  persons 
present  the  potential  for  disclosure  of 
classified  information  that  could 
endanger  national  security  or  for  acts  of 
violence  and  terrorism.  An  interim  rule 
on  preventing  the  disclosure  of 
classified  information  was  published  in 
the  Federal  Register  on  October  13, 
1995  (60  FR  53490).  No  public  comment 
was  received,  and  the  interim  rule  is 
adopted,  with  only  minor  changes.  In 
the  second  sentence  of  section  501.2(a), 
the  word  "ordinarily"  is  added,  and  the 
word  "housing"  is  substituted  for 
"placing".  This  sentence  also  adds  the 
phrase,  "interviews  with  representatives 
of  the  news  media"  as  another  example 
where  privileges  may  be  limited.  The 
existing  rule  contained  a  listing  that 
said,"*   *   *  limiting  certain  privileges. 


including,  but  not  limited  to,  *   *    *'  In 
section  501.2(b),  the  phrase,  "as  soon  as 
practicable"  is  substituted  for  "as 
promptly  as  possible."  None  of  these 
revisions  change  the  intent  of  the  rule. 

An  interim  rule  on  preventing  acts  of 
violence  and  terrorism  was  published  in 
the  Federal  Register  on  May  17.  1996 
(61  FR  25120).  Public  comment  was 
received  on  this  rule  and  is  responded 
to  below. 

Comments  generally  expressed 
concern  that  the  regulation  is  violative 
of  a  person's  First  Amendment  rights, 
with  one  commenter  stating  that  the 
First  Amendment  "prohibits 
governmental  interference  with  freedom 
of  speech  and  freedom  of  press."  The 
commenter  states  that  any  such 
restriction  must  be  based  on  substantial 
and  controlling  state  interest  and  that 
the  restriction  be  the  least  drastic 
method  of  accomplishing  the  state  goal. 
The  commenter  bielieves  this  restriction 
may  not  pass  the  above  test. 

In  response,  the  Bureau  of  Prisons 
notes  that  the  U.S.  Supreme  Court  in 
Pell  V.  Procunier.  417  U.S.  817,  822.  823 
(1974),  held  that  "*   *  *  a  prison  inmate 
retains  those  First  Amendment  rights 
that  are  not  inconsistent  with  his  status 
as  a  prisoner  or  with  the  legitimate 
penological  objectives  of  the  corrections 
system  •   •   •  An  important  function  of 
the  corrections  system  is  the  deterrence 
of  crime  *  *   •  Finally,  central  to  all 
other  corrections  goals  is  the   ' 
institutional  consideration  of  internal 
security  within  the  corrections  facilities 
themselves."  We  believe  this  regulation, 
with  its  concern  of  security  and 
protection  of  the  public,  meets  this  test. 
Nor  do  we  agree  with  the  commenter's 
suggestion  that  the  rule  is  unnecessary 
since  it  has  not  been  needed  in  the  past, 
and,  the  commenter  believes,  "no  death 
or  injury  has  resulted  from  a  federal 
prisonerCls  communication  with 
un incarcerated  individuals."  It  is  not 
necessary  to  experience  such  an 
incident  before  regulations  can  be 
implemented  to  address  the  need. 

Other  commenters  acknowledge  that 
the  regulation  was  promulgated  in  order 
to  protect  the  safety  of  government 
officials  and  the  general  public,  and,  as 
stated  by  one  of  the  commenters,  do 
"not  dispute  the  legitimacy  of  the  goals 
underlying  the  interim  regulations." 
Notwithstanding  this  acknowledgment, 
these  commenters  also  addressed  the 
First  Amendment  issue.  They  viewed 
the  regulation  as  overbroad,  as  more 
expansive  than  necessary,  and  as 
possibly  indiscriminately  barring 
expression  of  speech  that  does  not  pose 
any  threat  to  Federal  officials  or  those 
outside  of  prison.  Other  comments  said 
that  the  regulation  may  prevent  the 


press  from  fully  reporting  on  the  very 
people  who  "may  threaten  society  the 
most",  and  that  the  regulation  forecloses 
other  avenues  of  obtaining  information; 
that  the  "complete  ban  suggested  by  the 
regulation  *  *  *  is  legally 
impermissible';  and  that  the  regulation 
is  imposed  "without  sufficient  checks 
and  balances  to  challenge  government 
action." 

As  noted  by  one  commenter,  the  U.S. 
Supreme  Court  has  held  that  the  press 
has  no  constitutional  right  of  access  to 
prisons  or  their  inmates  beyond  that 
afTorded  the  general  public.  See  Pell  v. 
Procunier,  417  U.S.  817  (1974)  and 
Saxbe  v.  Washington  Post  Co..  417  U.S. 
843  (1974).  In  this  context,  the  Bureau 
of  Prisons  disagrees  with  the  broad 
scope  of  comment  that  the  public  is  the 
ultimate  decider  of  what  it  wants  to  hear 
from  the  inmates.  Where  the  issue  is 
prevention  of  acts  of  violence  and 
terrorism,  it  is  appropriate  for 
government  officials,  at  the  highest  level 
and  acting  on  the  basis  of  their 
intelligence  information,  to  impose 
restrictions  on  an  inmate's  public 
dissemination  of  information  that  may 
cause  such  acts.  The  rule,  however,  in 
no  way  is  intended  to  prevent  inmates, 
as  suggested  by  commenters,  from 
communicating  about  the  prison  system. 
In  one  sense,  the  govemmekit  officials, 
as  are  the  press,  are  operating  on  behalf 
of  the  public.  As  noted  below,  there  are 
means  by  which  disagreements  can  be 
addressed. 

Further,  as  noted  at  the  time  of  the 
interim  rule's  publication,  the 
application  of  these  measures  is  likely 
to  affiect  only  a  minute  portion  of  the 
inmate  population;  those  inmates  for 
whom  there  is  an  identified  concern  by 
a  government  official  of  the  highest 
level  that  the  inmate's  communications 
with  other  persons  could  serve  as  an 
instrumentality  for  acts  of  violence  and 
terrorism.  These  measures  will  be 
subject  to  strict  controls,  as  their 
implementation  may  occur  only  upon 
written  notification  by  the  Attorney 
General,  or  at  his  or  her  direction,  by  the 
head  of  a  federal  law  enforcement 
agency  or  the  head  of  a  member  agency 
of  the  United  States  intelligence 
community,  that  there  is  a  substantial 
risk  that  a  prisoner's  communications  or 
contacts  with  persons  could  result  in 
death  or  serious  bodily  injury  to 
persons,  or  substantial  damage  to 
property  that  would  entail  the  risk  of 
death  or  serious  bodily  injury  to 
persons.  The  Bureau  of  Prisons  finds 
this  standard  consistent  with  the 
commenter  who  suggests,  "At  a 
minimum,  the  standards  for  restrictive 
inmate  privileges  such  as  those 
described  in  the  regulation  should  be 
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that  there  is  clear  and  convnu  ing 
evidence  of  a  substantial  risk  to  death  or 
serious  bodily  injury." 

The  regulation  also  addresses 
commenters'  concern  that  the  regulation 
is  overbroad,  and  that  it  may 
indiscriminately  bar  expression  of 
speech.  It  is  not  the  intention  of  the 
Bureau  of  Prisons  that  the  restrictions 
imposed  in  these  special  cases  routinely 
include  complete  curtailment  of 
privileges,  including  all  means  of 
access,  but  rather  the  regulation  is 
directed  to  allowing  the  imposition  of 
appropriate  limitations,  as  needed  to 
prevent  acts  of  violence  and  terrorism. 
For  example,  it  is  possible,  in  response 
to  one  comment,  that  an  inmate  subject 
to  the  provisions  of  this  regulation, 
would  be  allowed  to  be  interviewed  by 
the  media,  but  with  the  necessary 
conditions  imposed  to  meet  what  one 
commenter  refers  to  as  "the  legitimacy 
of  the  goals  underlying  the  interim 
regulations." 

In  addition,  an  inmate  upon  whom 
these  special  restrictions  are  imposed  is 
entitled  to  notification  in  writing  of  the 
imposed  restrictions  and  the  basis  for 
the  restrictions.  This  ensures  the  inmate 
is  aware  of  the  rule's  implementation. 
The  affected  inmate  may  appeal 
imposition  of  restrictions  ordered  under 
this  section  through  the  Bureau's 
Administrative  Remedy  Program,  28 
CFR  part  542. 

A  commenter  correctly  points  out  that 
the  rule  does  not  provide  a  formal 
administrative  measure  by  which  a  non- 
inmate  may  challenge  the  restrictions  on 
the  inmate's  privileges.  Such  an 
administrative  mechanism  is  not 
considered  necessary  as  the  inmate  is 
notified  of  the  reasons  and  of  the  means 
to  appeal  the  decision.  Certainly,  a  non- 
inmate  may  contact  the  Bureau  of 
Prisons,  with  the  extent  of  information 
provided  governed  by  the  security 
concerns  involved  and  the  privacy 
rights  of  the  inmate.  Further,  this 
regulation  poses  no  restriction  on  an 
individual's  right  to  initiate  judicial 
action. 

Contrary  to  one  comment,  the 
regulation  as  promulgated  fully 
conforms  to  First  Amendment 
requirements  and  provides  an  inmate 
with  due  process.  The  inmate  is  notified 
of  any  restrictions  imposed  and  is  given 
the  opportunity  to  appeal  those 
restrictions.  It  appears  the  commenter 
may  believe  the  regulation  allows  an 
inmate  to  be  placed  in  disciplinary 
segregation  status  (commenter  refers  to 
"placing  a  prisoner  in  segregation 
without  a  due  pro<:ess  hearing.")  That  is 
not  the  (»se,  as  a  disciplinary 
.segregation  placement  would  occur  not 
on  the  basis  of  this  regulation,  but  only 


as  a  ie.suu  al  an  laiuato  Ueuig  luuiid, 
after  a  limited  due  process  hearing,  to 
have  committed  an  infraction  of  an 
institution's  prohibited  act. 

As  previously  noted,  commenters' 
concerns  appear  to  relate  more  to  a 
misapplication  of  the  rule  rather  than  to 
the  purpose  of  the  rule.  For  example, 
one  commenter  stated  there  was  no 
dispute  of  the  legitimacy  of  the  goals 
underlying  the  interim  regulations,  but 
saw  the  regulation  as  overbroad.  Other 
comments  expressed  concern  over  the 
potential  for  a  lack  of  accountability 
and/or  abuse,  including  abuse  by 
government  o^icials  who  wish  to  deny 
the  media  access  for  illegitimate 
reasons,  such  as  "content-based 
suppression  of  speech."  The  Bureau  of 
Prisons  regulation  is  promulgated  to 
alleviate  such  concerns.  The  rule 
provisions  for  implementation  only  at 
the  direction  of  the  Attorney  General,  or 
at  her  designation,  the  head  of  a  federal 
law  enforcement  agency  or  head  of  a 
member  agency  of  the  United  States 
intelligence  community,  coupled  with 
the  provision  Hmiting  its  provisions  to 
120  days  (unless  specifically  renewed) 
help  ensure  against  such  abuse.  The 
Department's  Standards  of  Professional 
Conduct  also  serve  as  a  constraint. 
These  provisions,  in  conjunction  with 
other  aspects  discussed  above,  such  as 
the  inmate's  opportunity  to  file  an 
administrative  appeal  and  the  rule's 
intent  to  ordinarily  not  curtail  all 
access,  serve  as  "checks  and  balances" 
on  the  addressing  of  this  very  serious 
issue  of  preventing  violence  and  acts  of 
terrorism. 

It  is  unclear  as  to  what  is  being 
requested  by  a  comment  that  the  rule  be 
revised  to  "prohibit  the  unilateral 
involvement  of  federal  law  enforcement 
and  intelligence  agencies  in  access 
decisions."  The  scope  of  this  rule  is  to 
prevent  acts  of  violence  and  terrorism. 
The  federal  law  enforcement  and 
intelligence  agencies  are  charged  with 
this  responsibility.  The  rule,  as  drafted, 
recognizes  this  aspect  but  carries 
constraints,  such  as  approval  by  the 
Attorney  General,  re-approval  every  120 
days  and  the  inmate's  right  to  appeal,  to 
help  ensure  that  the  rule  is  applied 
appropriately.  The  Bureau  of  Prisons  is 
not  aware  of  any  further  revision  that 
may  be  made  to  more  effectively  achieve 
the  intent  of  the  rule  without  increasing 
the  potential  for  acts  of  violence  and 
terrorism. 

A  commenter  suggested  that  the 
interim  rule  be  amended  to  create 
guidelines  specifying  the  referral  of 
suspicious  mails  and  communications 
to  the  appropriate  investigatory  agency. 
This  comment  is  outside  the  scope  of 
the  current  rule.  However,  it  is  an  issue 


Uiai  tilt;  iiureau  of  Prisons  is  examming 
with  respe(.1  to  its  internal  procedures. 

A  commenter  believes  that  the 
Bureau's  rule  sets  a  "dangerous  example 
for  the  state  prison  systems,  which  may 
be  less  appreciative  of  the  constitutional 
restrictions  on  banning  speech,  and 
therefore  may  be  less  exacting."  In 
response,  the  Bureau  notes  that  its  rule 
is  limited  to  Federal  prisons,  and  does 
not  directly  affect  the  state  prison 
systems.  The  Bureau  fully  expects  any 
state  that  would  feel  it  appropriate  to 
initiate  such  a  procedure  would  do  so 
with  a  full  awareness  of  the  applicable 
restrictions. 

The  one  change  made  to  this  interim 
rule  is  in  the  first  sentence  of  section 
501.3(a),  where  the  word  "measures"  is 
substituted  for  the  word  "procedures." 
The  intent  of  the  section  is  unchanged. 

Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  further  response  in  the 
Federal  Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  tiie  law  and 
regulations,  the  Director,  Bureau  of 
Prisons,  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.),  does  not  have  - 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  management  of 
offenders  committed  to  the  custody  of 
the  Attorney  General  or  the  Director  of 
the  Bureau  of  Prisons,  its  economic 
impact  is  limited  to  the  Bureau's 
appropriated  funds.  This  rule  will  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  E.O.  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Part  501 

Prisoners. 
Kathleen  M.  Hawk, 

nitvctor.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Dire<;tor,  Bureau  of 
Pri.sons.  in  28  CFR  0.96(p).  part  501  in 
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subchapter  A  of  2b  CFR,  chapter  V  is 
amended  as  set  forth  below: 

«;» jn*-"  ?  PTER  A— GENERAL 

•^    N       :  MENT  AND  ADMINISTRATION 

PART  501— SCOPE  OF  RULES 

1.  The  authority  citation  for  28  CFR 
part  501  continues  to  read  as  follows: 

Anthority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622.  3624,  4001,  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  4161-4166  (Repealed  as 
to  offenses  committed  on  or  after  November 
1, 1987).  5006-5024  (Repealed  October  12, 
1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C  509,  510;  28  CFR  0.95- 
0.99. 

2.  Sections  501.2  and  501.3  are 
revised  to  read  as  follows: 

§  501 .2    National  security  cases. 

(a)  Upon  direction  of  the  Attorney 
General,  the  Director,  Bureau  of  Prisons, 
may  authorize  the  Warden  to  implement 
special  administrative  measures  that  are 
reasonably  necessary  to  prevent 
disclosure  of  classified  information 
upon  written  certification  to  the 
Attorney  General  by  the  head  of  a 
member  agency  of  the  United  States 
intelligence  community  that  the 
unauthorized  disclosure  of  such 
information  would  pose  a  threat  to  the 
national  security  and  that  there  is  a 
danger  that  the  inmate  will  disclose 
such  information.  These  special 
administrative  measures  ordinarily  may 
include  housing  the  inmate  in 
administrative  detention  and/or  limiting 
certain  privileges,  including,  but  not 
limited  to.  correspondence,  visiting, 
interviews  with  representatives  of  the 
news  media,  and  use  of  the  telephone, 
as  is  rea.sonably  necessary  to  prevent  the 
disclosure  of  classified  information.  The 
authority  of  the  Director  under  this 
paragraph  may  not  be  delegated  below 
the  level  of  Acting  Director. 

(b)  Designated  staff  shall  provide  to 
the  affecied  inmate,  as  soon  as 
practicable,  written  notification  of  the 
restrictions  imposed  and  the  basis  for 
these  restrictions.  The  notice's 


statement  as  to  the  basis  may  be  limited 
in  the  interest  of  prison  security  or 
safety  or  national  security.  The  inmate 
shall  sign  for  and  receive  a  copy  of  the 
notification. 

(c)  Initial  placement  of  an  inmate  in 
administrative  detention  and/or  any 
limitation  of  the  inmate's  privileges  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  imposed  for  up  to  120 
days.  Special  restrictions  imposed  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  extended  thereafter  by 
the  Director,  Bureau  of  Prisons,  in  120- 
day  increments  only  upon  receipt  by  the 
Attorney  General  of  additional  written 
certification  from  the  head  of  a  member 
agency  of  the  United  States  intelligence 
community,  that  the  circumstances 
identified  in  the  original  certification 
continue  to  exist.  The  authority  of  the 
Director  under  this  paragraph  may  not 
be  delegated  below  the  level  of  Acting 
Director. 

(d)  The  affected  inmate  may  seek 
review  of  any  special  restrictions 
imposed  in  accordance  with  paragraph 
(a)  of  this  section  through  the 
Administrative  Remedy  Program,  28 
CFR  part  542. 

$  501 .3    Prevention  of  acts  of  violence  and 
terrorism. 

(a)  Upon  direction  of  the  Attorney 
General,  the  Director,  Bureau  of  Prisons, 
may  authorize  the  Warden  to  implement 
special  administrative  measures  that  are 
reasonably  necessary  to  protect  persons 
against  the  risk  of  death  or  serious 
bodily  injury.  These  procedures  may  be 
implemented  upon  written  notification 
to  the  Director,  Bureau  of  Prisons,  by  the 
Attorney  General  or,  at  the  Attorney 
General's  direction,  by  the  head  of  a 
federal  law  enforcement  agency,  or  the 
head  of  a  member  agency  of  the  United 
States  intelligence  community,  that 
there  is  a  substantial  risk  that  a 
prisoner's  communications  or  contacts 
with  persons  could  result  in  death  or 
serious  bodily  injury  to  persons,  or 
substantial  damage  to  property  that 
would  entail  the  risk  of  death  or  serious 
bodily  injury  to  persons.  These  special 
administrative  measures  ordinarily  may 


include  housing  the  inmate  in 
administrative  detention  and/or  limiting 
certain  privileges,  including,  but  not 
limited  to,  correspondence,  visiting, 
interviews  with  representatives  of  the 
news  media,  and  use  of  the  telephone, 
as  is  reasonably  necessary  to  protect 
persons  against  the  risk  of  acts  of 
violence  or  terrorism.  The  authority  of 
the  Director  under  this  paragraph  may 
not  be  delegated  below  the  level  of 
Acting  Director. 

(b)  Designated  staff  shall  provide  to 
the  affected  inmate,  as  soon  as 
practicable,  written  notification  of  the 
restrictions  imposed  and  the  basis  for 
these  restrictions.  The  notice's 
statement  as  to  the  basis  may  be  limited 
in  the  interest  of  prison  security  or 
safety  or  to  protect  against  acts  of 
violence  or  terrorism.  The  inmate  shall 
sign  for  and  receive  a  copy  of  the 
notification. 

(c)  Initial  placement  of  an  inmate  in 
administrative  detention  and/or  any 
limitation  of  the  inmate's  privileges  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  imposed  for  up  to  120 
days.  Special  restrictions  imposed  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  extended  thereafter  by 
the  Director,  Bureau  of  Prisons,  in  120- 
day  increments  upon  receipt  by  the 
Director  of  additional  written 
notification  from  the  Attorney  General, 
or,  at  the  Attorney  General's  direction, 
from  the  head  of  a  federal  law 
enforcement  agency,  or  the  head  of  a 
member  agency  of  the  United  States 
intelligence  community,  that  the 
circumstances  identified  in  the  original 
notification  continue  to  exist.  The 
authority  of  the  Director  under  this 
paragraph  may  not  be  delegated  below 
the  level  of  Acting  Director. 

(d)  The  affected  inmate  may  seek 
review  of  any  special  restrictions 
imposed  in  accordance  with  paragraph 
(a)  of  this  section  through  the 
Administrative  Remedy  Program,  28 
CFR  part  542. 
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7007 30415 
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Ch.  XXXV 32869 

330 31315 

1651 32426 

1690 32473 

2641 31866 

3801 31866 
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1136 33028 

1312 30286 

Proposed  Rules: 

390 32066 

392 32066 

393 32066 

571 32562. 

1157 32068 

50  CFR 

17 30772,  31740,  31748. 

31757.  33029.  33038,  33368 

24 „ 30773 

216 33374 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  20.  1997 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  Insurarxre  regulations: 
Fresh  market  tomatoes 
Correction;  published  6- 
20-97 

AGRICULTURE 

DEPARTMErfT 

Farm  Servtoe  Agency 

Commodity  warehouse 
regulations;  administrative 
changes:  published  6-20-97 

- ',v  '  ■:-,wj:mtal 

?.4C;^_r.wN  AGENCY 
Acquisition  regulations: 
Section  numbenng 
redesignated  to  parallef 
corresponding  FAR 
sections  numbering  and 
other  administrative 
changes;  published  6-20- 
97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  6-6-97 
North  Dakota;  published  4- 
21-97 

JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

National  secunty,  classified 
information  disclosure 
preventKm;  arxj  acts  ol 
violence  and  terrorism 
prevention;  published  6- 
20-97 

NATIONAL 

TRANSPORTATION  SAFETY 
BOARD 

Legal  proceedings;  production 
ol  records;  put>lished  5-21- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  power  reactors, 
standard  design 
certifications;  and  combined 
licenses;  early  site  permits: 
Boiling  water  reactors- 
System  80+  design; 
standard  design 
certification  approval; 
published  5-21-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations: 
Autopilot  use;  minimum 

altitudes  revision; 

published  5-21-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 
due  by  6-26-97;  published 
6-16-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importatkjn  of 
animals  and  animal 
products: 

Horses  and  horse  products; 

limited  ports  of  entry — 

Dayton.  OH;  comnoents 

due  by  6-23-97; 

published  5-22-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 

Conservation  Act; 

implenrientation: 

Revenue-producing  visitor 
senm:es  in  conservation 
system  units  within 
national  forests  of  Alaska; 
procedures  establishment; 
comments  due  by  6-24- 
97;  published  4-25-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Contact  freezing  of  meat 
and  meat  products;  liquid 
nitrogen  use;  comments 
due  by  6-23-97;  published 
5-22-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  arxJ  threatened 

species: 

Snake  River  spnng/summer 
Chinook  salmon;  cntical 
habitat  designation; 
comments  due  by  6-27- 
97;  published  4-28-97 
Fishery  conservation  and 

management: 

Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 


Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  6-24- 
97;  published  6-9-97 
Caribbean,  Gulf,  and  South 

Atlantic  fishenes — 

Snapper  grouper  and 
black  sea  bass; 
comments  due  by  6-23- 
97;  published  4-23-97 
Carit>t>ean.  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexkx}  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  6-23-97; 
published  4-23-97 
West  Coast  States  and 

Western  Pacific 

fisheries — 

West  Coast  salmon; 
comments  due  by  6-26- 
97;  published  6-12-97 
Marine  mammals: 
Endangered  fish  or  wildl>fe — 

Anadromous  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  6-23-97;  published 
5-23-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
AcckJental  release 
prevention — 

Regulated  substances  and 
thresholds  list; 
modifications;  comments 
due  by  6-23-97; 
published  5-22-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Kentucky  et  al.;  comments 
due  by  6-26-97;  published 
5-27-97 
Utah;  comments  due  by  6- 
23-97;  published  5-23-97 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Mississippi;  comments 
due  by  6-23-97; 
published  5-23-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenoxycarb;  comments  due 
by  6-24-97;  published  4- 
25-97 

Imidaclopnd;  comments  due 

by  6-24-97;  published  4- 

25-97 
Oxyfluorfen.  comments  due 

tly  6-24-97;  published  4- 

25-97 
Superfund  program: 


National  oil  and  hazardous 
substances  contingency 
plan — 
National  priorities  list 

update;  comments  due 

by  6-23-97;  published 

5-22-97 
National  priorities  list 

update;  comments  due 

by  6-23-97;  published 

5-23-97 
Water  pollution  control: 
Clean  Water  Act  and  Safe 
Drinking  Water  Act — 
Pollutant  analysis  test 

procedures;  approval 

process  streamlined; 

guidelines;  comments 

due  by  6-26-97; 

published  3-28-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Access  charges — 
Special  access  lines; 
presubscribed 
interexchange  carrier 
charge;  general  support 
facility  costs 
reallocation;  comments 
due  by  6-26-97; 
published  6-6-97 
International  settlement 
rates;  comments  due  by 
6-24-97;  published  6-17- 

Personal  communication 
services: 

Broadband  PCS  C  and  F 
block  installment  payment 
issues;  comments  due  by 
6-23-97;  published  6-11- 
97 
Licenses  in  C  block 
{broadband  PCS)— 
Installment  plan  notes;  7 
percent  interest  rate 
waiver;  comments  due 
by  5-23-97;  published 
6-6-97 
Practice  and  procedure: 
Pole  attachments- 
Cable  operators; 
maximum  just  arnj 
reasonable  rates; 
comments  due  by  6-27- 
97;  published  5-14-97 
Radio  services,  special: 
Mobile  satellite  services;  2 
GHz  allocation;  comments 
due  by  6-23-97;  published 
4-22-97 
Radio  stations;  table  of 
assignments: 

Alat>ama;  comments  due  by 

6-23-97;  published  5-7-97 

Wyoming;  comments  due  by 

6-23-97;  published  5-7-97 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
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Private  vocational  schools, 
comments  due  by  6-23- 
97;  published  4-23-97 
GFNFRAt.  SEPVICES 

f-eaera!  praperty  management: 
Aviation,  transportation,  and 
motor  vehicles — 
Freight  and  household 
goods  transportation 
arxJ  traffic  management 
activities;  procedural 
and  policy  changes; 
comments  due  by  6-23- 
97;  published  4-23-97 
HEALTW  AND  HUMAN 
S&«VtC£S    :)tOA«"-M£NT 

Aaminisiration 
Human  drugs: 
Labeling  of  drug  products 
(OTC)— 

Standardized  format; 
comments  due  by  6-27- 
97;  published  2-27-97 

F:sri  ana  VViSdU-e  Se.'vlce 
Marine  mammals: 
Endangened  fish  or  wildlife — 
Anadromous  Atlantic 
salmon  in  seven  Mair>e 
nvers;  comments  due 
by  &^3-97;  published 
5-23^7 

INTERfOR  DE  P  A  a    «t  t  NT 

»>•  •>-'3;s  Ma^.aqement 

Federal  regulatory  review; 

request  lor  comments; 

comments  due  by  6-23-97; 

published  4-24-97 
Oil  Pollution  Act  of  1990; 

implementation: 

Offshore  facilities;  oil  spill 
financial  responsibility; 
comments  due  by  6-23- 
97;  published  3-25-97 


Royalty  management: 
Federal  leases^^  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  Information 
comment  request; 
comments  due  by  6-23- 
97;  published  4-22-97 

INTERIOR  DEPARTMENT 
Surface  Mir>lng  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  laryj 
reclamation  plan 
sutxnissions: 
Missouri;  comments  due  by 

6-25-97;  published  6-10- 

97 

West  Virginia;  comments 
due  by  6-25-97;  published 
6-10-97 

LABOR  DEPARTMENT 
Mine  Safety  and  H«arai 
Administration 

Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Roof  and  rock  bolts  and 
accessories;  safety 
standards;  comments  due 
by  6-27-97;  published  4- 
28-97 

S'« 'TONAL  CREDIT  UNION 

MNS' RATION 
Nonpublic  recortJs  production 

and  agency  employees 

testimony  in  legal 

proceedings;  comments  due 

by  6-23-97;  published  4-24- 

97 

PERSONNEL  MANAGEMENT 
OFFICE 

Organizations  representing 
Federal  employees  arxJ 
other  organizations;  agency 
relationships;  comments  due 
by  6-23-97;  published  4-22- 
97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports: 
Noise  mitigation  measures; 
Federal  furujing  approval 
*   and  eligit)ility;  comments 
due  by  6-27-97;  published 
5-28-97 

Correction;  comments  due 
by  6-27-97;  published 
6-12-97 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-23-97;  published  4-22- 
97 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  6-24-97;  published 
5-13-97 

Jetstream;  comments  due 
by  6-23-97;  published  5- 
14-97 

McDonnell  Douglas; 

comments  due  by  6-23- 

97;  published  4-22-97 
Pratt  &  Whitney;  comnf>ents 

due  by  6-24-97;  put)lished 

4-25-97 

Class  E  airspace;  comments 
due  by  6-25-97;  put>lished 
5-13-97 

TREASURY  DEPARTMENT 
Customs  Service 

Entry  process  procedures; 
entry  filer  codes  publication; 
comments  due  by  6-23-97; 
published  4-22-97 

North  American  Free  Trade 
Agreement  Implementation 
Act: 

Recordkeeping 
requirements;  comments 
due  by  6-23-97;  published 
4-23-97 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Travel,  entertainment,  gifts 
arxl  listed  property; 
business  expenses 
substantiatkjn;  cross- 
reference;  comments  due 
by  6-23-97;  published  3- 
25-97 
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This  is  a  continuing  list  of 
public  bins  from  the  cun«nt 
sesskjn  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurxrtion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat)le  online  at  http7/ 
www.nara.gov/nara/tedreg/ 
fedreg.html. 

The  text  of  laws  is  nof 
published  in  the  Federal 
Register  t>ut  may  t>e  ordered 
in  "slip  law"  (irxJividual 
pamphlet)  form  from  the 
Supenntendenf  of  Documents, 
U.S.  Government  Printing 
OffKe,  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  vnll  also  be  made 
available  on  the  internet  from 
GPO  Access  at  hftp:// 
www.access.gpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
available. 
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Volunteer  Protection  Act  of 
1997  (June  18,  1997;  111 
Stat.  218) 

Last  List  June  17,  1M7 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session.  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
annourx:ements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/su_docs/ 
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The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
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Microfiche  Editions  Available... 


Fed':  r.ii  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit)ers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 


Code  of 


ral  Regulations 


The  Cod*  of  Federal  Regulations, 
cornj ' «  13   :pproximately  200  volumes 
ano   tfv  itt  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfictw  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 
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Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Codp  af  Ff»dp"   •  ^p*?ulations: 
Current  year  (as  issued):  $247.00 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 


Updated  Daily  by  6  a.m.  ET 

nvenient, 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
htq)://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 12-1 262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.p 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 
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■^hp  J    ted  States  Government  Manual 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Apf)endix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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White  House  annourrcements 
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Records  Administration 
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A  Guide  for  die  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 
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Code  of  Federal  Regulations 

via 

GPO  Access 

(Seleaed  Volumes) 

ftee.  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Adminisoative 
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Additional  mformation,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Free  Electronic  Bulletin  Board  service  for  Pubhc  Law 
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documents  on  pubhc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
cxjntains  regulatory  documents  having  genera) 
applicatjility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokj  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  Insurance  Regulations; 
Fresh  Plum  Endorsement,  and 
Common  Crop  Insurance  Regulations; 
Plum  Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
plums.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Fresh  Pliun  Crop  InsiUBnce 
Endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Fresh  Plum 
Endorsement  to  the  1997  and  prior  crop 
years. 

EFFECTIVE  DATE:  July  23,  1997. 
FOR  FURT-fK  iHEORMATION  CONTACT: 
Stephei    -    ^       ;     unce  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 
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The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Elxecutive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 
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Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0053 
through  September  30,  1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mcuidates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

The  Manager,  Federal  Crop  Insurance 
Corporation,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  this  action 
is  determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Fedo^  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday.  February  11,  1997,  FCIC 
published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  6134-6138  to 
add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  a  new 
section.  7  CFR  457.157,  Plum  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
plums  found  at  §401.146  (Fresh  Plum 
Crop  Insurance  Endorsement).  FCIC  also 
amends  7  CFR  401.146  to  limit  its  effect 
to  the  1997  and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions. 
A  total  of  16  comments  were  received 
from  an  insurance  service  organization 
and  reinsured  companies.  The 
comments  received  and  FCIC's 
responses  are  as  follows: 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
expressed  concern  with  the  definition  of 
"Good  farming  practices,"  which  makes 
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reference  to  "cultviral  practices 
generally  in  use  in  the  county  •   *   * 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenters  indicated  there  are 
areas  or  situations  where  good,  accepted 
fanning  practices  may  not  necessarily  be 
recognized  by  the  Extension  Service, 
and  "county"  should  be  changed  to 
"area." 

Response:  FCIC  believes  that  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
recognizes  Canning  practices  that  are 
considered  acceptable  for  producing 
plums.  If  a  producer  is  following 
practices  currently  not  recognized  as 
acceptable  by  CSREES,  there  is  no 
reason  why  such  recognition  cannot  be 
sought  by  interested  parties.  The 
cultural  practices  recognized  by 
CSREES  pertain  only  to  specific  areas 
within  a  county.  Such  limitations  would 
be  considered  by  FCIC.  Therefore,  no 
change  has  been  made  to  these 
provisions. 

Comment:  An  insurance  service 
organization  recommended  changing 
"production  guarantee"  to  "insured's 
average  yield"  or  'average  yield"  in  the 
definitions  of  "good  farming  practice" 
and  "irrigated  practice." 

Response:  Depending  on  the  number 
of  years  for  which  records  are  provided, 
the  yield  used  to  determine  the 
production  guarantee  may  be  calculated 
using  the  insured's  actual  production 
history  (APH)  yields,  assigned  yields,  or 
a  combination  thereof.  FCIC  believes 
that  referencing  the  "yield  used  to 
determine  the  production  guarantee" 
rather  than  "insured's  average  yield"  or 
"average  yield"  in  these  definitions  is 
more  accurate  and  reduces  the 
possibility  that  the  yield  determination 
will  be  misrepresented.  Also,  this 
language  is  consistent  with  other 
perennial  crop  policies.  Therefore,  no 
change  has  been  made. 

Comment;  An  insurance  service 
organization  and  a  reinsured  company 
recommended  deleting  the  words  "or 
machine"  in  the  definition  of  "harvest" 
since  there  is  no  machine  harvest  of 
fresh  plums. 

Response:  FCIC  agrees  and  has 
revised  the  definition  accordingly. 
Comment:  An  insurance  service 
organization  recommended  changing 
the  definition  of  "interplanted"  to 
require  that  the  acreage  planted  to 
another  crop,  within  the  insured's  crop 
planting  pattern,  occupy  more  than  five 
percent  of  the  total  acreage  in  the  unit. 

Response:  Planting  patterns  may  vary 
when  perennial  crops  are  interpUmted. 
FQC  believes  that  introducing,  into  the 


definition,  an  exact  percentage  of 
interplanted  acres  that  must  be 
exceeded  before  the  plums  are 
considered  interplanted  is  arbitrary 
because  there  is  no  evidence  to  support 
any  particular  amount.  No  basis  was 
provided  for  this  recommendation,  and 
the  definition  of  "interplanted"  in  other 
perennial  crop  policies  does  not  specify 
a  percentage  of  interplanted  acres. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company 
recommended  adding  the  words  "and 
quality"  after  the  word  "quantity"  in  the 
definition  of  "irrigated  practice." 

Response:  There  are  no  clear  criteria 
regarding  the  quality  of  water  necessary 
to  produce  a  crop.  Further,  such  criteria 
would  be  difficult  to  develop  and 
administer  due  to  complex  interactions 
of  various  factors.  Therefore,  no  change 
has  been  made  to  the  definition. 

Comment:  An  insurance  service 
organization  recommended  removal  of 
the  phrase  in  section  2(e)(3)(ii)  which 
states  "In  addition  to,  or  instead  of, 
establishing  optional  units  on  non- 
contiguous land,"  since  section  2(e)(3) 
states  that  "Each  optional  unit  must 
meet  one  or  more  of  the  following 
criteria  *   *   *." 

Response:  FCIC  agrees  and  has 
revised  the  section  accordingly. 

Comment:  An  insurance  service 
organization  expressed  concern 
regarding  removal  of  the  provision 
restricting  coverage  on  plums  harvested 
directly  by  the  public  since  there  are  no 
third-party  receipts,  thereby  making 
production  difficult  to  track. 

Response:  The  producer  is  required  to 
give  notice  at  least  15  days  prior  to  any 
production  being  marketed  directly  to 
consiuners  and  the  insurance  provider 
is  required  to  complete  an  appraisal 
within  that  15  day  period.  The 
production  may  be  marketed  directly  to 
consumers  any  time  following  the  15 
day  waiting  period  regardless  of 
whether  or  not  the  insurance  provider 
bad  fulfilled  its  responsibility  to 
appraise  the  crop.  FCIC  believes  that  15 
days  is  appropriate  to  meet  the  needs  of 
both  the  producer  and  the  insurance 
provider.  Therefore,  no  change  has  been 
made  to  the  provisions. 

Comment:  An  insurance  service 
organization  recommended  deleting  the 
phrase  "an  average  of  in  section  6(d)  so 
the  language  would  read  "That  have 

produced  at  least  200  lugs  per  acre 

•   •   •  " 

Response:  A  unit  may  consist  of  two 
or  more  blocks  of  plums  with  yield 
variations  among  the  blocks  due  to  tree 
age,  soil  fertility,  etc.  The  phrase  "an 
average  or*  clarifies  that  the  minimum 
yield  requirement  for  insurance  to 
attach  is  based  on  a  per  acre  average  for 


the  unit  rather  than  oeing  oaseu  on  each 
acre.  Removal  of  the  phrase  could  cause 
confusion  because  the  minimum  yield 
requirement  for  insurance  coverage  in  a 
number  of  other  perennial  crop  policies 
is  based  on  average  yield  per  acre. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company 
stated  that  coverage  should  begin  on 
February  1  of  each  crop  year.  The 
commenter  indicated  that  the  additional 
wording  in  section  8(a)(1)  of  the  policy 
may  provide  a  loop-hole  for  the 
producer  whose  application  is  received 
prior  to  January  22  and  section  6(e) 
already  specifies  that  the  orchard,  if 
inspected,  must  be  acceptable  by  us.  In 
addition,  an  insurance  service 
organization  recommended  that  a 
specific  date  (by  which  an  application 
must  be  received  for  insurance  to  attach 
on  January  1)  should  not  be  listed. 
Instead  of  a  date,  this  section  should 
state  "if  your  application  is  received 
less  than  ten  days  before  the  sales 
closing  date." 

Response:  Coverage  does  begin  on 
February  1 ,  unless  the  producer  submits 
the  application  less  than  10  days  before 
that  date.  Perennial  crops  are  unique  in 
that  insurance  usually  attaches  on  the 
day  following  the  sales  closing  date.  For 
most  other  crops,  insurance  attaches 
when  the  crop  is  planted.  The  10  day 
period  is  intended  to  prevent  producers 
from  only  purchasing  insiu^nce  because 
they  know  an  "event"  will  occur  that 
will  make  a  loss  likely.  The  period  of  10 
days  is  believed  appropriate  to  meet  the 
needs  of  both  the  producer  and  the 
insurance  provider.  These  provisions 
were  modified  to  be  consistent  with 
other  perennial  crop  provisions.  FCIC 
does  not  believe  that  this  wording  adds 
confusion  or  provides  a  loop-hole  for 
producers  whose  application  is  received 
prior  to  January  22.  Listing  the  date  by 
which  an  application  must  be  received 
for  insurance  to  attach  on  January  1  is 
more  specific,  avoids  possible 
confusion,  and  is  consistent  with  other 
perennial  crop  policies.  Therefore,  no 
change  has  been  made. 

Comment:  An  insurance  service 
organization  stated  that  "pitbum  and 
sunburn,"  which  are  causes  of  loss 
listed  in  section  9(a)(2),  are  natiural  culls 
in  the  Crop-Hail  policy  and  should  be 
natural  culls  in  the  MPCI  policy. 

Response:  Although  pitbum  and 
sunburn  may  be  considered  natural 
culls  in  the  Crop-Hail  policy,  they  are 
caused  by  adverse  weather  (excessive 
heat),  which  is  an  insured  cause  of  loss. 
Therefore,  although  these  causes  of  loss 
do  not  require  separate  listing,  they 
would  still  be  covered.  FCIC  has  revised 
section  9(a)(2)  accordingly. 
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ComSmU^  An  insurance  service 
.   organization  stated  that  section 
ll{c)(l)(iv)  "Settlement  of  Claim" 
should  not  allow  the  insured  to  defer 
settlement  and  wait  for  a  later,  generally 
lower,  appraisal,  especially  on  crops 
that  have  a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
agrees  that  such  an  appraisal  would 
result  in  a  more  acciuate  determination 
and  if  the  producer  continues  to  care  for 
the  crop.  If  the  producer  does  not 
continue  to  care  for  the  crop,  the 
original  appraisal  will  be  used. 
Therefore,  no  change  will  be  made  to 
these  provisions. 

Comment:  An  insurance  service 
organization  and  reinsured  companies 
recommended  that  the  requirement  for  a 
written  agreement  to  be  renewed  each 
year  be  removed  if  no  substantive 
changes  occur  from  one  year  to  the  next. 
The  conunenter  indicated  that  limiting 
administrative  agreements  to  one  year 
increases  administrative  costs, 
complexity,  and  opportunity  for 
misunderstanding  and  error. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
address  unusual  circumstances.  If  the 
conditions  for  which  a  written 
agreement  is  needed  exists  each  crop 
year,  the  policy  or  Special  Provisions 
should  be  amended  to  reflect  this 
condition.  Therefore,  no  change  will  be 
made  to  the  provision. 

In  addition  to  the  changes  described 
above,  FCIC  Las  made  the  following 
editorial  change  to  the  Plum  Provisions: 

1.  Section  1 — Added  a  definition  of 
"Adapted"  for  clarification. 

2.  Section  2(a) — Deleted  language 
addressing  division  of  basic  units  into 
optional  units  by  written  agreement, 
since  this  is  addressed  in  section  2(e)(3). 

3.  Section  6(b)(4)— Added  California 
Tree  Fruit  Agreement  to  the  hst  of 
entities  that  regulate  tree  varieties. 

4.  Section  9(a)(6)— Clarified  that 
wildlife  is  an  insured  cause  of  loss 
unless  control  measures  have  not  been 
taken. 

5.  Section  10(d) — Changed  the 
requirement  for  notification  of  damage 
or  loss  to  state  that  the  producer  must 
not  destroy  the  damaged  crop  until  after 
the  insurance  provider  has  given  written 
consent  to  do  so.  Previous  wording 
restricted  the  producer  from  selling  or 
disposing  of  the  damaged  crop  until 
written  consent  was  given;  however, 
due  to  the  perishable  nature  of  the  crop, 
FCIC  believes  the  expanded  limitation 
on  the  producer's  action  is  reasonable 
for  effective  program  management. 

6.  Section  ll(c)(2)(i)— Changed  the 
quality  standards  wheu  determining 
production  to  count  of  plums  packed 


and  sold  as  fresh  fruit  from  the 
California  Marketing  Order  grade 
requirement  to  the  U.S.  No.  1  standards 
as  modified  by  the  California  Tree  Fruit 
Agreement  publication  for  plums  for  the 
applicable  crop  year.  This  terminology 
is  more  descriptive  and  corresponds 
with  existing  practices. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Crop  insurance,  Fresh  plums 
endorsement.  Plums. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows; 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for.  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  401.146  introductory  text  is 
revised  to  read  as  follows: 

§401.146    Fresh  ptum  endorsement 

The  provisions  of  the  Fresh  Plum 
Crop  Insurance  Endorsement  for  the 
1990  through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

4.  Section  457.157  is  added  to  read  as 
follows: 

§  457. 1 57    Plum  crop  insurance  provisions. 

The  Plum  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FCIC  policies: 
United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Plum  Crop  Provisions  • 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
the  Special  Provisions  and  the  Catastrophic 
Risk  Protection  Endorsement,  if  applicable; 
the  Sf>ecial  Provisions  will  control  these 
Crop  {Provisions  and  the  Basic  Provisions; 
these  Crop  Provisions  will  control  the  Basic 
Provisions:  and  the  Catastrophic  Risk 


Protection  Endorsement,  if  applicable,  will 
control  all  provisions. 

1. Definitions 

Adapted.  Varieties  of  the  insured  crop  that 
are  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Days.  Calendar  days. 

Direct  marketing.  Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer  packer,  processor, 
shipper,  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-Sarm 
or  roadside  stand,  fanner's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  The  picking  of  mature  plums  from 
the  trees  by  hand. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Lug.  Twenty-eight  (28)  pounds  of  the 
insured  crop. 

Non-contiguous.  Any  two  or  more  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre).  The 
niunber  of  lugs  of  plums  determined  by 
multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 

Scion.  Twig  or  portion  of  a  twig  of  one 
plant  that  is  grafted  onto  a  stock  of  another. 

Varietal  group.  DiGferent  varieties  of  plums 
that  are  grouped  according  to  the  normal 
maturity  dates  as  specified  in  the  Special 
Provisions. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8) 
(  basic  unit],  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
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units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  fonned.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(3]  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  unless 
otherwise  specified  by  the  written  agreement, 
as  applicable: 

(i)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  Optional  units  may  be 
established  if  each  optional  unit  is  located  on 
non-conbguous  land. 

(ii)  Optional  Units  on  Acreage  by  Varietal 
Gmup:  Optional  units  may  be  established  by 
varietal  group  when  provided  for  in  the 
Special  Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  plums  in  the  county  insured  under 
this  policy  unless  the  Special  Provisions 
provide  different  price  elections  by  varietal 
group,  in  which  case  you  may  select  one 
price  election  for  each  plum  varietal  group 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  varietal 
group  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  varietal  group.  For  example,  if 
you  choose  100  percent  of  the  maximum 
price  election  for  one  varietal  group,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  varietal 
groups. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8),  by  varietal  group 
if  applicable; 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres: 


(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage: 

(3)  The  age  of  the  trees  and  the  planting 
pattern:  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  any  time  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop  and 
varietal  group  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of 
interplanting  a  perennial  crop,  removal  of 
trees,  damage,  change  in  practice,  and  any 
other  circumstance  that  may  effect  the  yield 
potential  of  the  insured  crop.  If  you  fail  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  frtim  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  January  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  plums  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Were  commercially  available  when  the 
trees  were  set  out; 

(2)  Are  adapted  to  the  area; 

(3)  Are  grown  on  rootstock  that  is  adapted 
to  the  area:  and 

(4)  Are  regulated  by  the  California  Tree 
Fruit  Agreement.  California  Advisory  Board 
Standards,  a  related  crop  advisory  board,  or 
the  State: 

(c)  That  are  irrigated: 

(d)  That  have  produced  an  average  of  at 
least  200  lugs  per  acre  in  at  least  one  of  the 
three  most  recent  actual  production  history 
crop  years,  unless  we  inspect  the  acreage  and 
give  our  approval  to  insure  such  acreage  in 
writing: 

(e)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us; 
and 

(f)  That  have  reached  at  least  the  fifth  (5th) 
growing  season  af^er  set  out.  Plums  produced 
on  scions  that  have  not  reached  the  fifth 
growing  season  may  be  insured  if  the 
provisions  in  section  6(a).  (b).  (c).  and  (e)  are 
met.  Such  trees  must  have  produced  at  least 
200  lugs  per  acre  in  at  least  one  year  after 
being  grafted. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8)  that  prohibit  insurance  attaching  to 


a  crop  planted  with  another  crop,  plums 
interplanted  with  another  perennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  February  1  of  each 
crop  year.  Notwithstanding  the  previous 
sentence,  for  the  year  of  application,  if  your 
application  is  received  after  January  22  but 
prior  to  February  1.  insurance  will  attach  on 
the  10th  day  after  your  properly  completed 
application  is  received  in  our  local  office 
unless  we  inspect  the  acreage  during  the  10- 
day  period  and  determine  that  it  does  not 
meet  insurability  requirements.  You  must 
provide  any  information  that  we  require  for 
the  crop  or  to  determine  the  condition  of  the 
orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
September  30. 

fb)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  plums  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to.  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties: 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 
9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard: 

(3)  Wildlife,  unless  control  measures  have 
not  been  taken: 

(4)  Earthquake: 

(5)  Volcanic  eruption; 

(6)  An  insufficient  number  of  chilling 
hours  to  effectively  break  dormancy;  or 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8).  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 
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(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective:  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available; 

(2)  Rejection  of  the  crop  by  the  packing 
house  due  to  being  undersized,  immature, 
overriiie,  or  mechanically  damaged;  or 

(3)  Inability  to  market  the  plums  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  &t)m  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  maii:eting 
will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  failure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  at  least  15  days 
prior  to  the  beginning  of  harvest  or 
immediately  if  damage  is  discovered  during 
harvest,, so  that  we  may  inspect  the  damaged 
production. 

(d)  You  must  not  destroy  the  damaged  crop 
until  after  we  have  given  you  written  consent 
to  do  so. 

(e)  If  yoiu  fail  to  notify  us  in  accordance 
with  this  section,  we  may  consider  all  such 
production  to  be  undamaged  and  include  it 
as  production  to  count 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  bom  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  varietal  group,  if  applicable,  by  its 
respective  production  guarantee; 

(2)  Multiplying  the  results  in  section 
11(bKl)  by  the  respective  price  election  for 
each  varietal  group,  if  applicable; 


(3)  Totaling  the  results  in  section  ll(bii^j. 

(4)  Multiplying  the  toUl  production  to  be 
counted  of  each  varietal  group,  if  applicable, 
(see  section  11(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  results  in  section 
11(b)(5)  from  the  results  in  section  11  (b)(3); 
and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  lugs) 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing 
directly  if  you  bil  to  meet  the  requirement 
contained  in  section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us. 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upwn  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  fior 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage: 

(i)  That  is  packed  and  sold  as  fresh  fruit 
and  meets  the  U.S.  No.  1  standards  as 
modified  by  the  California  Tree  Fruit 
Agreement  publication  for  plums  for  the 
applicable  crop  year, 

(ii)  That  is  packed  and  sold  as  fresh  bmt 
but  does  not  meet  the  grade  requirements 
specified  in  section  ll(c)(2Ki)  due  to 
insurable  causes.  Such  production  will  be 
adjusted  by: 

(a)  Dividing  the  value  [}er  lug  of  this 
production  by  the  highest  price  election 
available  for  the  applicable  varietal  group; 
and 

(B)  Multipfying  the  resulting  factor,  if  less 
than  1.0,  by  the  number  of  lugs  of  such 
plums. 

(iii)  That  is  damaged  and  is.  or  could  be, 
marketed  for  any  use  other  than  fresh  packed 
plums.  Such  production  will  be  adjusted  by: 

(A)  Multiplying  the  number  of  tons  of  such 
production  by  the  value  per  ton  of  the 
damaged  plums  or  $50.00,  whichever  is 
greater;  and 

(B)  Dividing  that  result  by  the  highest  price 
election  available  for  the  applicable  varietal 
group. 

12.  Written  Agreement 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 


iiidv  in-  dnered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  that  will  be  in  effect  if 
the  written  agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  variefy, 
the  giiarantee,  premium  rate,  and  price 
election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (if  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  pwlicy  and  written 
agreement  previsions. 

Signed  in  Washington,  DC,  on  )une  16, 
1997. 

KeniMthD.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  97-16271  Filed  6-20-97;  8:45  am) 
MLUMOCOOC  MIO-Ot-P 


DEPARTIIENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  InsurarKe  Regulatk>ns; 
Grape  Endorsemerrt  and  Common 
Crop  Insurance  Regulations;  Grape 
Crop  Insurance  Provisions 

AQBiCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
grapes.  The  provisions  will  be  used  in 
con|unction  with  the  Common  Crop 
Insurance  Poliq»'  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insiued,  include  the 
current  grape  endorsement  under  the 
Coounon  Crop  Insiu^nce  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  grap>e 
endorsement  to  the  1997  and  prior  crop 
years. 

EFFECrrVE  DATE:  June  23.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Meyer.  Insurance  Management 
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Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131,  telephone  (816) 
926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  puqaoses  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  61  FR  49982,  the  public  was 
afforded  60  days  to  submit  written 
comments  on  information  collection 
requirements  previously  approved  by 
OMB  under  0MB  control  number  0563- 
0053  through  September  30.  1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UNQIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  eftect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  this  action 
is  determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 


Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  No.  12988 

This  nde  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  enviroiunent.  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday,  September  24. 1996. 
FCIC  published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  49982-49987 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section.  7  CFR  457.138.  Grape  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
grapes  found  at  7  CFR  401.130.  FCIC 
also  amends  7  CFR  401.130  to  limit  its 
effect  to  the  1997  and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments.  A  total  of  26 
comments  were  received  from  reinsured 
companies,  an  insurance  service 
organization,  a  grower  group,  and  FCIC 
Regional  Service  Offices  (RSO).  The 
comments  received,  and  FCIC's 
responses,  follow: 

Comment:  A  grower  group  suggested 
that  the  definition  of  "irrigated 


practice"  should  read  "irrigation 
practice"  for  grammatical  correctness 
and  inclusion  of  the  term  commonly 
used  to  refer  to  the  practice  of 
introducing  water  by  artificial  means  to 
agricultural  lands. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the  defined 
term  accordingly. 

Comment:  An  insurance  service 
organization  recommended  that  in  the 
definition  of  "production  guarantee  (per 
acre)"  rephrasing  "The  number  of  grape 
(tons)  *  *  *."  to  read  "The  number  of 
tons  of  grapes"  *  *  *. 

Response:  FCIC  has  clarified  this 
provision  by  deleting  the  crop  reference. 
The  provision  now  states.  "The  number 
of  tons*   *   *". 

Comment:  A  reinsured  company 
recommended  adding  the  words  "and 
quality"  after  the  word  "quantity"  in  the 
definition  of  "irrigated  practice." 

Response:  FCIC  agrees  that  water 
quality  is  an  important  issue.  However, 
since  no  standards  or  procedures  have 
been  developed  to  measure  water 
quality  for  insurance  purposes.  FCIC  has 
elected  not  to  include  quality  in  the 
definition.  No  changes  have  been  made. 

Comment:  A  reinsured  company 
questioned  whether  the  definition  of 
"non-contiguous  land"  should  state 
"that  it  is  land  ownership  that  does  not 
touch  at  any  point." 

Response:  Land  ownership  is  not  a 
factor  to  determine  non-contiguous 
land.  Rather,  non-contiguous  is  only 
determined  based  on  whether  the 
boundaries  of  the  land  touch  at  any 
point.  FCIC  believes  the  provision  is 
clearly  stated.  Therefore,  no  change  will 
be  made. 

Comment:  An  FCIC  RSO 
recommended  adding  "Risk 
Management  Agency"  to  the  list  of 
definitions. 

Response:  These  regulations  are 
published  under  the  authority  of  the 
Federal  Crop  Insurance  Act.  which 
created  FCIC  and  gave  it  the  authority 
to  offer  this  crop  insurance  program.  As 
a  result,  the  term  FCIC  rather  than  Risk 
Management  Agency  is  used 
appropriately  throughout  these 
regulations.  Therefore,  no  change  will 
be  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
the  provisions  in  section  2(e),  "All 
optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage 
report  for  that  crop  year"  is  ambiguous 
and  could  lead  to  misunderstanding 
concerning  when  optional  units  may  be 
established.  One  of  the  comments  also 
suggested  adding  language  to  section 
2(f)(1)  to  clarify  that  the  units  must  be 
based  on  production  reports  that  were 


UMI 


reportea  umeiy  since  unit  breakdown 
cannot  occur  without  timely  reported 
production. 

Response:  Only  those  optional  units 
determined  under  the  selected  method 
for  the  crop  year  for  which  the  acreage 
report  is  completed  must  be  listed. 
Optional  unit  designations  from  past 
years,  or  that  could  have  been 
established  for  the  current  year  but  were 
not,  should  not  be  listed  on  the  current 
crop  years"  acreage  report.  FCIC  has 
clarified  this  provision  accordingly. 
Section  2(f)(1)  has  also  been  clarified  to 
indicate  that  records  of  production  for 
the  optional  units  must  be  provided  by 
the  production  reporting  date. 

Comment;  An  insurance  service 
organization  suggested  deleting  "one  or 
more  of  from  section  2(g)  since  item  (1) 
applies  to  California  only,  and  item  (2) 
applies  to  all  other  states  emd  it  would 
not  be  passible  for  both  to  be  applicable 
on  one  policy. 

Response:  FCIC  agrees  and  has 
amended  the  provisions  accordingly. 

Comment:  An  insurance  service 
organization  suggested  that  in  section 
2(g)(2)  (ii),  (iii).  and  (iv)  it  was  not 
necessary  to  begin  each  of  the 
paragraphs  with  "In  addition  to,  or 
instead  of,  establishing  optional  units  by 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number,"  and  suggested 
beginning  each  paragraph  with 
"Optional  units  may  be  based  on  (ii) 
irrigated  *   *   * ,  (iii)  non-contiguous 
*  •  *,  or  (iv)  varietal  group  *  *  •" 
Section  2(g)(2)  states  "that  each  optional 
unit  must  meet  one  or  more  of  the 
following  criteria"  . 

Response:  To  remain  consistent  with 
most  crop  provisions,  and  to  clearly 
indicate  that  any  combination  of 
applicable  unit  division  methods  may 
be  utilized,  section  2(g)(2)  (ii),  (iii),  and 
(iv)  have  not  been  changed. 

Comment:  An  FCIC  RSO 
recommended  that  subsection  3(a)  (re- 
designated as  subsection  3(b))  be 
amended  for  Idaho,  Oregon  and 
Washington,  to  read:  "The  price 
elections  you  choose  for  each  varietal 
group  may  have  a  different  percentage 
relationship  as  compared  to  the 
maximum  price  offered  by  us  for  each 
varietal  group."  It  was  further 
recommended  that  producers  be 
allowed  to  select  coverage  levels  by 
varietal  group.  This  would  give 
producers  the  flexibility  to  insure 
different  varietal  groups  at  different 
price  and  coverage  levels. 

Response:  FCIC  agrees  that  allowing 
variation  in  price  election  percentages 
will  provide  additional  flexibility  for 
producers  in  these  states  and  has 
amended  the  provisions  to  allow  this 
except  in  cases  in  which  the  producer 


has  elected  Lhe  Cataslrophic  Risk 
Protection  (CAT)  level  of  insurance. 
Some  FCIC  programs  currently  allow 
the  coverage  level  percentage  to  vary  by 
variety  or  type.  However,  for  these 
programs  it  has  been  determined  that 
adequate  actuarial  information  is 
available  to  allow  varieties  or  types  to 
be  insured  separately,  and  separate 
administrative  fees  are  charged  for  each 
variety  or  type  that  is  insured.  Further 
research  must  be  completed  before  it  is 
known  whether  or  not  adequate 
information  is  available  to  allow 
separate  insurance  by  varietal  groups  in 
Oregon,  Washington,  and  Idaho. 
Therefore,  the  provisions  have  not  been 
changed  to  allow  different  coverage 
level  percentages  by  varietal  group. 

Comment:  An  insurance  service 
organization  suggested  subsection  3(a) 
(re-designated  as  subsection  3(c))  begin 
with  the  phrase,  "You  may  select  only 
one  price  percentage  *  *  *."  It  would 
not  then  be  necessary  to  include 
complex  provisions  regarding  different 
varieties  with  different  maximum 
prices. 

Response:  The  methods  used  to  select 
price  elections  vary  between  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  selection 
of  a  specific  dollar  amount.  The 
suggested  change  will  not  work  in  all 
circumstances.  Therefore,  no  change  has 
been  made  to  the  provisions. 

Comment:  An  insurance  service 
organization  commented  that  allowing 
different  coverage  levels  as  well  as  price 
percentages  by  grape  variety  in 
California  (section  3(a))  is  a  change  from 
the  current  policy,  which  requires  the 
same  coverage  level  and  price 
percentage  of  the  maximum  price  for  all 
grapes  insured  under  the  policy.  The 
comment  recommended  this  be 
identified  as  a  policy  change. 

Response:  FCIC  agrees  with  the 
comment.  Provisions  were  added  to 
allow  different  coverage  levels  and  price 
percentages  by  variety  in  California. 
This  should  have  been  identified  as  a 
policy  change. 

Comment:  A  grower  group  took 
exception  to  allowing  written 
agreements  only  in  California  (section 
3(b)),  (redesignated  as  section  3(d))  to 
establish  a  price  election  for  a  variety 
that  does  not  have  a  separate  price 
election  on  the  Special  Provisions.  The 
comment  stated  that  other  states  should 
also  be  allowed  this  opporttmity. 

Response:  Price  elections  are 
established  by  variety  in  California  and 
by  varietal  group  in  all  other  states. 
Varietal  groups  may  be  composed  of 
several  different  varieties  baised  on  final 
use  of  the  varieties  in  the  group  or  their 
expected  value.  The  varietal  groups 


should  encompass  all  varieties  grown  in 
an  area;  so  there  is  no  need  to  use  a 
written  agreement.  Therefore,  no 
changes  have  been  made. 

Comment:  A  reinsured  company 
expressed  concern  about  the  language  in 
section  3(c)(1)  (redesignated  as  3(e)(1)) 
that  states  the  insured  must  report,  "any 
damage,  removal  of  bearing  vines, 
change  in  practices,  or  any  other 
circumstance  that  may  reduce  the 
expected  yield  below  the  yield  upon 
which  the  insurance  guarantee  is  based, 
and  the  number  of  affected  acres." 
Procedural  requirements  state  that  when 
a  producer  reports  these  items,  a  field 
inspection  must  occur  and  be  forwarded 
to  the  RSO.  The  commenter  expressed 
concern  because  the  guarantee  or 
insurability  can  not  be  determined  at 
point  of  sale,  and  inspection  costs  and 
the  number  of  cases  the  RSO  must 
handle  could  increase  dramatically. 

Response:  Insurance  providers  must 
be  made  aware  of  circumstances  that 
may  reduce  yields  below  historical 
levels.  Removing  these  provisions 
would  allow  the  yield  guarantee  to 
exceed  the  potential  yield  in  some 
cases.  This  would  result  in  a  program 
that  is  not  actuarially  sound.  Further, 
these  requirements  have  been  only 
clarified  and  are  not  new  provisions. 
Therefore,  FCIC  does  not  expect  an 
increased  workload. 

Comment:  An  insurance  service 
organization  questioned  whether  the 
language  in  section  7(a)  "crop  insured 
will  be  all  grapes  in  which  you  have  a 
share"  is  affected  by  the  new  language 
in  section  9(b)  (1)  and  (2)  which  deals 
with  insurable  shares  acquired  or 
relinquished  on  or  before  the  acreage 
reporting  date,  and  whether  there 
should  be  a  reference  in  section  7(a)  to 
the  exception  in  section  9(b). 

Response:  There  is  no  exception  to 
the  share  requirement  in  section  9(b). 
Section  9(b)  simply  specifies  how  a 
share  can  be  acquired  or  relinquished.  If 
the  share  is  relinquished  by  the  insured, 
the  insured  will  not  receive  any  benefits 
under  the  policy,  nor  have  to  pay  any 
premium.  Therefore,  no  change  is 
required. 

Comment:  A  reinsured  company,  an 
insurance  service  organization,  and  an 
FCIC  RSO  recommended  changing  the 
"or"  used  at  the  end  of  section  7(d)  to 
"and"  since  both  section  7(d)  and 
section  7(e)  are  pre-requisite  for  grapes 
to  be  insurable. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comment:  A  reinsured  company 
suggested  that  section  7  (d)  and  (e)  be 
revised  to  state,  "mature  grapes  "grafted 
over"  to  another  variety  after  being  set 
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out    will  be  inauraDie  one  year  earlier 
than  the  number  of  growing  seasons 
designated  in  the  Special  Provisions,  or, 
as  soon  as  they  have  produced  at  least 
2  tons  per  acre  after  being  grafted  over, 
which  ever  occurs  first. 

Response:  FCIC  agrees  that  mature 
grapes  "grafted  over"  to  produce  a 
variety  other  than  originally  grown  tend 
to  produce  faster  than  normal  rootstock 
that  is  set  out;  however,  occasionally 
grafts  do  not  "take"  and  the  vines  may 
never  produce  two  tons.  The  Special 
Provisions  will  be  revised  to  specify  the 
number  of  growing  seasons  necessary 
for  mature  grapes  grafted  to  another 
variety  although  the  provisions  in 
section  7(e)  must  still  be  met.  Therefore, 
no  change  will  be  made. 

Comment:  An  FCIC  RSO  and  a 
reinsured  company  recommended  a 
section  7(f)  be  added  to  the  policy  to 
read  as  follows:  "produced  by  vines 
where  there  is  at  least  a  90  percent  stand 
of  bearing  vines  based  on  the  current 
planting  pattern."  This  language  is  in 
the  current  grape  policy. 

Response:  The  provisions  of  section 
3(c)(1)  are  intended  to  provide  the 
opportunity  to  adjust  the  insurance 
yield  when  there  is  less  than  a  full  stand 
of  vines.  The  90  percent  requirement  is 
unduly  restrictive.  Therefore,  no 
changes  have  been  made. 

Comment:  An  insurance  service 
organization  asked  whether  the  "or"  in 
the  last  sentence  of  section  9(a)(1) 
should  be  deleted,  and  if  not,  what  other 
information  is  required  "for  the  crop" 
other  than  what  is  needed  "to  determine 
the  condition  of  the  vineyard"? 

Response:  A  variety  of  information 
concerning  the  crop  may  be  needed, 
including  past  production  records, 
acreage  records,  etc.  In  addition, 
information  regarding  the  current 
condition  of  the  vineyard  is  necessary. 
This  may  include  records  of  vine 
removal,  grafting,  changes  in  cultural 
practices,  etc.  This  provision  must 
include  all  these  various  types  of 
informadon.  Therefore,  no  changes  have 
been  made. 

Comment:  An  FCIC  RSO 
recommended  the  end  of  the  insurance 
period  for  Idaho,  Oregon,  and 
Washington  section  (9)(a)(2)(ii)  be 
changed  bom  November  10  to 
November  1  to  maintain  program 
integrity  and  actuarial  soundness. 

Response:  FCIC  agrees  that  all 
production  in  these  states  should  be 
harvested  by  November  1  and  has 
amended  die  provisions  accordingly. 

Comment:  A  reinsured  company 
recommended  adding  a  statement  to 
section  9(b)(1)  stating  what  happens  if 
acreage  is  acquired  after  the  acreage 
reporting  date. 


Response:  Acreage  acquired  after  the 
acreage  reporting  date  will  not  be 
insured.  Section  9(b)(1)  has  been 
amended  accordingly. 

Comment:  A  reinsured  company 
requested  the  provision  in  section 
10fb)(2)  "Phylloxera,  regardless  of 
cause"  be  deleted  since  phylloxera  is  an 
insect  infestation  for  which  there  is  no 
effective  control  mechanism  and  no 
effective  way  to  separate  the  amount  of 
damage  caused  by  phylloxera  from  the 
amoimt  of  damage  caused  from  an 
insurable  cause  of  loss.  According  to 
another  source,  phylloxera  is  a  fungus, 
and  loss  of  production  resulting  from  it 
cannot  be  separated  from  losses  from 
other  causes,  at  least  for  the  first  year. 
Also  there  was  a  question  as  to  whether 
the  provision  as  written  allows  for  a  loss 
due  to  phylloxera  to  be  paid  the  first 
year,  but  not  in  subsequent  years  when 
the  cause  can  be  determined.  If  not,  it 
was  felt  that  this  provision  would  be 
difficult  (if  not  impossible)  to  enforce. 

Response:  It  is  widely  accepted  that 
Type  B  phylloxera  will  ultimately 
destroy  nearly  all  vineyards  that  were 
planted  on  non-resistant  root  stock.  The 
wine  industry  has  done  extensive 
research  and  worked  with  producers  to 
develop  plans  to  destroy  and  replace 
non-resistant  vineyjutis  and  some 
vineyards  have  been  destroyed 
immediately  after  finding  infestations. 
Providing  coverage  for  phylloxera 
related  losses  may  inhibit  the  efforts 
being  made  to  stop  the  spread  of  this 
pest  and  may  be  considered  to  promote 
poor  pest  management  practices.  The 
provision  does  not  allow  payment  for 
phylloxera  related  losses  in  any  year. 
This  provision  will  not  be  difficult  to 
enforce  since  phylloxera  must  still  be 
identified  in  the  crop  year  in  order  for 
it  to  be  considered  an  uninsurable  cause 
of  loss.  Therefore,  no  changes  have  been 
made. 

Comment:  A  reinsured  company 
suggested  adding  the  following  language 
to  section  11(b),  "notice  must  be  given 
immediately  if  damage  occurs  less  than 
15  days  prior  to,  or  during,  harvest." 
However,  they  did  not  feel  it  advisable 
for  an  insured  to  have  to  discontinue 
harvest  or  delivery  of  production  until 
after  the  insurance  provider  inspected 
the  damaged  production  or  provided 
written  consent.  It  was  thought  that  as 
long  as  proper  notice  is  received, 
damage  could  be  determined  at  the 
winery,  cannery,  etc. 

Response:  FCIC  agrees  that  an  insured 
should  not  have  to  discontinue  harvest 
or  delivery  of  production  while  waiting 
for  the  insursmce  provider's  inspection 
of  the  damaged  production.  Policy 
provisions  requiring  the  insured  to  not 
sell  or  dispose  of  the  damaged  crop 


until  after  the  insurance  provider  gives 
written  consent,  have  been  deleted. 
However,  the  insured  may  not  destroy 
the  damaged  crop  until  the  insurance 
provider  gives  written  consent.  This 
will  allow  the  producer  to  sell  any 
damaged  production  if  there  is  a  market 
for  it.  Failure  of  the  insured  to  notify  the 
insurance  provider  could  result  in  all 
damaged  production  being  considered 
as  undamaged  and  production  to  count. 

Comment:  A  reinsured  company 
questioned  whether  in  section  12(b)(2) 
and  (4)  "respective  price  election" 
referred  to  the  price  election  selected  by 
the  insured  or  the  high  price  for  the 
variety  or  varietal  group,  and  suggested 
that  clarification  may  be  advisable. 

Response:  The  respective  price 
election  used  in  sections  12(b)(2)  and  (4) 
refers  to  the  price  election  selected  by 
the  insured  for  the  specific  variety  or 
varietal  group  insured  prior  to  the  sales 
closing  date.  The  provisions  have  been 
clarified  accordingly. 

Comment:  A  reinsured  company 
questioned  the  reference  in  section 
12(e)(1)  to  "usual  marketing  outlets  for 
the  area."  These  marketing  outlets  are 
used  to  determine  the  price  of 
undamaged  production.  They  stated  that 
the  "area"  in  California  is  the  Crush 
District  where  the  grapes  are  grown,  and 
that  price  information  can  be  difficult  to 
obtain  ft-om  wineries  and  other  buyers. 
It  was  suggested  the  market  price  be 
determined  by  a  single  source  such  as 
the  FCIC  Regional  Service  Office  or  the 
producer's  contract  with  the  winery  or 
other  buyers. 

Response:  FCIC  agrees  it  does  takes 
time  to  contact  buyers  and  establish  an 
average  market  price.  However,  a  single 
source  such  as  an  RSO  does  not  have 
the  resources  to  establish  this  price 
since  it  may  vary  considerably  by  year 
and  according  to  growing  conditions.  In 
a  heavy  loss  year,  price  determinations 
must  be  made  without  delay  during  the 
week  in  which  the  damaged  grapes  are 
valued.  Transferring  this  function  to  the 
RSO  could  result  in  unacceptable 
delays.  Therefore,  no  changes  have  been 
made. 

Comment:  An  insurance  service 
organization  suggested  combining  the 
provisions  contained  in  section  13(e) 
with  the  provisions  in  section  13(a). 

Response:  The  requirement  that 
requests  for  written  agreement  be 
executed  by  the  sales  closing  date  is 
intended  to  be  the  rule  and  the 
application  submitted  after  the  sales 
closing  date  will  only  be  an  exception 
to  this  rule  in  limited  circumstances. 
Therefore,  no  change  will  be  made. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
suggested  the  provision  in  section  13(d) 
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stating  "Each  written  agreement  will 
only  be  valid  for  one  year"  be  removed. 
Terms  of  the  agreement  should  be  stated 
in  the  agreement  to  fit  the  particular 
situation  for  the  policy,  or  if  no 
substantive  changes  occur  from  one  year 
to  the  next,  allow  the  written  agreement 
to  be  continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
important  to  keep  non-uniform 
exceptions  to  the  minimum  and  to 
insure  that  the  insured  is  well  aweire  of 
the  specific  terms  of  the  policy. 
Therefore,  no  change  will  be  made. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
changes  to  the  Grape  Crop  Provisions: 

1.  Sections  5  ana  9 — In  California,  the 
Cancellation  and  Termination  Date  was 
moved  from  February  28  to  January  31, 
and  the  coverage  inception  date  was 
moved  from  March  1  to  February  1. 
These  dates  correspond  to  the  current 
Grape  Endorsement.  Further  research 
indicated  that  some  vines  "bud  out"  in 
late  February  in  some  areas  and  it  was 
preferred  that  coverage  be  in  effect  at 
the  earlier  date. 

2.  Section  10 — Added  provisions  to 
provide  coverage  against  loss  due  to 
disease  and  insect  infestation  unless 
proper  control  measures  are  not 
utilized.  This  change  was  made  to 
conform  to  the  coverage  provided  for 
most  other  crops. 

3.  SecUon  11(b)— Clarify  that 
damaged  crop  which  is  not  marketed  in 
normal  commercial  channels  must  not 
be  destroyed  until  after  the  insurance 
provider  gives  written  consent.  Failure 
to  meet  this  requirement  will  result  in 
all  such  production  to  be  considered 
undamaged  and  included  as  production 
to  count. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
raisin  crop  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The 
contract  change  date  required  for  new 
policies  is  August  31  preceding  the 
cancellation  date  for  all  states  except 
California,  and  October  31  preceding  the 
cancellation  date  for  California.  It  is, 
therefore,  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  the  new  provisions. 
Therefore,  public  interest  requires  the 
agency  to  act  immediately  to  make  these 


provisions  available  for  the  1998  crop 
year. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance,  Grape  endorsement. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457,  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  The  introductory  text  of  §  401.130 
is  revised  to  read  as  follows: 

§401.130    Grape  endorsement. 

The  provisions  of  the  Grape 
Endorsement  for  the  1991  through  1997 
(1990  through  1997  in  California)  crop 
years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

4.  Section  457.138  is  added  to  read  as 
follows: 

§  457.138    Grape  crop  insurance 
provisions. 

The  Grape  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FCIC  policies: 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  Policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Grape  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8).  these  Crop  Provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions,  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Days.  Calendar  days. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 


to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Graft.  To  unite  a  shoot  or  bud  (scion)  with 
a  rootstock  or  an  existing  vine  in  accordance 
with  recommended  practices  to  form  a  living 
union. 

Harvest.  Picking  the  clusters  of  grapes  from 
the  vines  either  by  hand  or  machine. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigation  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Non-contiguous.  Any  two  or  more  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal,  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre).  Tlje 
number  of  tons  determined  by  multiplying 
the  approved  APH  yield  per  acre  by  the 
coverage  level  p»ercentage  you  elect. 

Set  out.  Physically  planting  the  desired 
variety  of  grape  plant  in  the  ground  in  a 
desired  planting  pattern. 

Ton.  Two  thousand  (2.000)  pounds 
avoirdupois. 

USD  A.  United  States  Department  of 
Agriculture. 

Varietal  group.  Grapes  with  similar 
characteristics  that  are  grouped  for  insurance 
purposes  as  sf>ecified  in  the  Special 
Provisions. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  In  California  only,  in  addition  to  the 
requirements  of  section  1  (Definitions)  of  the 
Basic  Provisions  (§457.8)  (basic  unit),  a  basic 
unit  will  also  be  established  for  each  variety 
that  you  insure. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if.  for  each  optional  unit, 
you  meet  all  the  conditions  of  this  section. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to.  production  practice,  tyfte.  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  he  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you 
for  the  units  combined. 
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(ej  Ail  upliunai  uxiiU  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
to  qualify  for  separate  optional  units: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  that  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  &om  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us. 

(g]  Each  optional  unit  must  also  meet  the 
following  criteria,  as  applicable: 

(1)  In  California  only,  unless  otherwise 
allowed  by  a  written  agreement,  optional 
units  may  only  be  established  if  each 
optional  unit  is  located  on  non-contiguous 
land. 

(2)  In  all  states  except  California,  each 
optional  unit  must  meet  one  or  more  of  the 
following  criteria: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  septarate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable.  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at  which 
your  irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the  yield 
on  which  the  guarantee  is  based  and  you  may 
not  continue  into  non- irrigated  acreage  in  the 
same  rows  or  planting  pattern. 

(iii)  Optional  Units  on  Acreage  Located  on 
Non-contiguous  Land:  In  addition  to,  or 
instead  of,  establishing  optional  units  by 
section,  section  equivalent,  FSA  Farm  Serial 
Number,  or  irrigated/non-irrigated  land, 
optional  units  may  be  established  if  each 
optional  unit  is  located  on  non-contiguous 
land. 

(iv)  Optional  Units  on  Acreage  by  Varietal 
Group:  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent,  FSA  Farm  Serial  Number, 
irrigated/non-irrigated  land  or  on  non- 
contiguous land,  optional  units  may  be 
established  by  varietal  group  when  separate 


varietal  groups  are  specified  in  the  Special 
Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  In  California,  you  may  select  only  one 
price  election  and  coverage  level  for  each 
grape  variety  in  the  county  specified  in  the 
Special  Provisions. 

(b)  In  Idaho,  Oregon,  and  Washington,  you 
may  select  only  one  coverage  level  and  only 
one  price  election  for  all  the  grapes  in  the 
county  insured  under  this  policy  unless  the 
Sp>ecial  Provisions  provide  different  price 
elections  by  varietal  group,  in  which  case 
you  may  select  one  price  election  for  each 
varietal  group  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  varietal  group  are  not  required  to 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
varietal  group.  For  example,  if  you  choose 
100  percent  of  the  maximum  price  election 
for  one  varietal  group,  you  may  choose  80 
percent  of  the  maximum  price  election  for  all 
other  varietal  groups.  However,  if  you  elect 
the  Catastrophic  Risk  Protection  level  of 
insurance  for  any  varietal  group,  that  level  of 
coverage  will  be  applicable  to  all  insured 
grapes  in  the  county. 

(c)  In  all  other  states,  you  may  select  only 
one  coverage  level  and  only  one  price 
election  for  all  the  grapes  in  the  county 
insured  under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  varietal  group,  in  which  case  you  may 
select  one  price  election  for  each  varietal 
group  designated  in  the  Special  Provisions. 
The  price  elections  you  choose  for  each 
varietal  group  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  varietal  group.  For  example,  if 
you  choose  100  percent  of  the  maximum 
price  election  for  one  varietal  group,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  varietal 
groups. 

(d)  In  California  only,  if  the  Special 
Provisions  do  not  provide  a  price  election  for 
a  specific  variety  you  wish  to  insure,  you 
may  apply  for  a  written  agreement  to 
establish  a  price  election.  Your  application 
for  the  written  agreement  must  include: 

(1)  The  number  of  tons  sold  for  at  least  the 
two  most  recent  crop  years;  and 

(2)  The  price  received  for  all  production  of 
the  variety  in  the  years  for  which  production 
records  are  provided. 

(e)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8),  by  variety  or 
varietal  group,  if  applicable  : 

(1)  Any  damage,  removal  of  bearing  vines, 
change  in  practices  or  any  other 
circumstance  that  may  reduce  the  expected 
yield  below  the  yield  upon  which  the 
insurance  guarantee  is  based,  and  the  number 
of  affected  acres; 

(2)  The  number  of  bearing  vines  on 
insurable  and  uninsurable  acreage; 


(3)  The  age  of  the  vines  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and  the 
type  or  variety  or  varietal  group,  if 
applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee,  based  on  our 
estimate  of  the  effect  of  the  following: 
Interplanted  perennial  crop;  removal  of 
vines;  damage;  change  in  practices  and  any 
other  circumstance  that  may  affect  the  yield 
potential  of  the  insured  crop.  If  you  fail  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  from  previous  levels,  we 
will  reduce  your  production  guarantee  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date  for  all  states 
except  California,  and  October  31  preceding 
the  cancellation  date  for  California. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Lifr  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  January  31  in 
California  and  November  20  in  all  other 
states. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  your  acreage  by 
each  grape  variety  you  insure  in  California, 
or  by  varietal  group  in  all  other  states. 

7.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  any  insurable  variety 
that  you  elect  to  insure  in  California  or  all 
insurable  varieties  in  all  other  states  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  for  wine,  juice,  raisins, 
or  canning; 

(c)  That  are  grown  in  a  vineyard  that,  if 
inspected,  is  considered  acceptable  by  us; 

(d)  That,  after  being  set  out  or  grafted,  have 
reached  the  number  of  growing  seasons 
designated  by  the  Special  Provisions;  and 

(e)  That  have  produced  an  average  of  two 
tons  of  grapes  per  acre  during  at  least  one  of 
the  three  crop  years  immediately  preceding 
the  insured  crop  year,  unless  we  inspect  and 
allow  insurance  on  such  acreage. 

8.  Insurable  Acreage 

.In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  grapes 
interplanted  with  another  perennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 
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9.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Pro»^isions  (§457.8): 

(1)  Coverage  begins  on  February  1  in 
California  and  November  21  in  all  other 
states  of  each  crop  year.  Notwithstanding  the 
previous  sentence,  for  the  year  of  application, 
if  your  application  is  received  after  January 
22  but  prior  to  February  1  in  California,  or 
after  November  11  but  prior  to  November  21 
in  all  other  states,  insurance  will  attach  on 
the  10th  day  after  your  propwrly  completed 
application  is  received  in  our  local  office, 
unless  we  inspect  the  acreage  during  the  10 
day  period  and  determine  that  it  does  not 
meet  insurability  requirements.  You  must 
provide  any  information  that  we  require  for 
the  crop  or  to  determine  the  condition  of  the 
vineyard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is  the 
date  during  the  calendar  year  in  which  the 
grapes  are  normally  harvested,  as  follows: 

(i)  October  10  in  Mississippi  and  Texas; 
(ii)  November  1  in  Idaho,  Oregon,  and 
Washington; 
(iii)  November  10  in  California;  and 
(iv)  November  20  in  all  other  states. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period.  Acreage 
acquired  after  the  acreage  reporting  date  will 
not  be  iitsured. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  grapes  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties: 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  vineyard: 

(3)  Insects,  except  as  excluded  in  10(b)(1), 
but  not  damage  due  to  insufficient  or 
improper  application  of  pest  control 
measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 


(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volanic  eruption;  or  .. 

(8)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Phylloxera,  regardless  of  cause;  or 

(2)  Inability  to  market  the  grapes  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  If  the  crop  has  been  damaged  during  the 
growing  season  and  you  previously  gave 
notice  in  accordance  with  section  14  of  the 
Basic  Provisions  (§457.8).  you  must  also 
provide  notice  at  least  15  days  prior  to  the 
beginning  of  harvest  if  you  intend  to  claim 
an  indemnity  as  a  result  of  the  damage 
previously  reported.  You  must  not  destroy 
the  damaged  crop  that  is  marketed  in  normal 
commercial  channels,  until  after  we  have 
given  you  written  consent  to  do  so.  If  you  fiiil 
to  meet  the  requirements  of  this  section,  all 
such  production  will  be  considered 
undamaged  and  included  as  production  to 
count. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee: 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election  you 
selected  for  each  variety  or  varietal  group; 

(3)  Totaling  the  results  in  section  12(b)(2): 

(4)  Multiplying  the  total  production  to 
count  of  each  variety  or  varietal  group,  if 
applicable,  (see  section  12  (c)  through  (e))  by 
the  respective  price  election  you  selected; 

(5)  Totaling  the  results  in  section  12(b)(4); 

(6)  Subtracting  the  result  in  section  12(b)(5) 
&t}m  the  result  in  section  12(b)(3);  and 

(7)  Multiplying  the  result  in  section 
12(b)(6)  by  your  share. 

(c).The  total  production  to  count  (in  tons) 
from  all  insurable  acreage  on  the  unit  will 
include: 
(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 


(A)  That  is  abandoned  or  destroyed  by  you 
without  our  consent; 

(B)  That  is  damaged  solely  by  uninsured 
causes;  or 

(C)  For  which  you  fail  to  provide 
production  reconds; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
iinharvested  production  may  be  adjusted  for 
quality  deficiencies  in  accordance  with 
subsection  12  (e));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  p>eriod  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage.  Grape  production  that  is 
harvested  and  dried  for  raisins  will  be 
converted  to  a  fresh  weight  basis  by 
multiplying  the  number  of  tons  of  raisin 
production  by  4.5. 

(d)  If  any  grapes  are  harvested  before 
normal  maturity  or  for  a  special  use  [such  as 
Champagne  or  Botrytis-affected  graf)es),  the 
production  of  such  grapes  will  be  mcreased 
by  the  factor  obtained  by  dividing  the  price 
per  ton  received  for  such  grapes  by  the  price 
p>er  ton  for  fully  matured  grapes  of  the  typte 
for  which  the  claim  is  being  made. 

(e)  Mature  marketable  grape  production 
may  be  adjusted  for  qualify  deficiencies  a< 
follows: 

(1)  Production  will  be  eligible  for  qualify 
adjustment  if,  due  to  insurable  causes,  it  has 
a  value  of  less  than  75  percent  of  the  average 
market  price  of  undamaged  grapes  of  the 
same  or  similar  variefy.  The  value  per  ton  of 
the  qualifying  damaged  production  and  the 
average  market  price  of  undamaged  grapes 
will  be  determined  on  the  earlier  of  the  date 
the  damaged  production  is  sold  or  the  date 
of  final  inspection  for  the  unit.  The  average 
market  price  of  undamaged  production  will 
be  calculated  by  averaging  the  prices  being 
paid  by  usual  marketing  outlets  for  the  area 
during  the  week  in  which  the  damaged 
grapes  were  valued. 

(2)  Grape  production  that  is  eligible  for 
qualify  adjustment,  as  specified  in  subsection 
12(e)(1)  will  be  reduced  by: 

(i)  Dividing  the  value  per  ton  of  the 
damaged  grapes  by  the  maximum  price 
election  available  for  such  grapes  to 
determine  the  quality  adjustment  factor:  and 

(ii)  Multiplying  this  result  (not  to  exceed 
1.000)  by  the  number  of  tons  of  the  eligible 
damaged  grapes. 

13.  Written  Agreement 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreement 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 


Federal  Register  /  Vol.  62,  No.  120  /  Monday,  June  23,  1997  /  Rules  and  Regulations 


[aj  I  ou  tnusi  appiv  in  wnting  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to.  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  wmtten  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  aiter  the  sales  closing  date  may  be 
approved  if,  afker  a  physical  inspection  of  the 
acreage,  it  is  determiiied  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  IXI,  on  June  16, 
1997. 

Kennetk  D.  Ackeman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  97-16274  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Fr   o  ~^fety  and  Inspection  Service 

9  CFR  318  and  381 
[Docket  No.  96-010OF1 

U  ^  ^     '  >odium  Acetate  and  Sodium 
D  acaiaie  as  Ravoring  Agents  in  Meat 
and  Poultry  Products 

AQEMCY:  Food  Safety  and  Inspection 

xe.  USDA. 
i      OH:  Direct  final  rule. 


SumtAKT:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  permit  the  use 
of  sodium  acetate  at  the  level  of  0.12 
percent  of  the  product  formulation  and 
sodium  diacetate  at  the  level  of  0.1 
percent  of  the  product  formulation  as 
flavoring  agents  in  meat  and  poultry 
products.  Sodium  acetate  and  sodiiun 
diacetate  are  listed  in  the  Food  and  Drug 
Administration's  (FDA)  regulations  as 
substances  generally  recognized  as  safe 
for  several  uses  in  accordance  with  good 
manufacturing  practice.  This  direct  final 
rule  is  in  response  to  a  petition. 
DATES:  This  rule  will  be  effective  on 
August  22.  1997  unless  the  Agency 
receives  written  adverse  comments 


within  the  scope  of  the  rulemaking  or 
written  notice  of  intent  to  submit 
adverse  comments  within  the  scope  of 
the  rulemaking  on  or  before  July  23, 
1997. 

ADDRESSES:  Please  send  an  original  and 
two  copies  of  written  adverse  comments 
or  notice  of  intent  to  submit  written 
adverse  comments  to  the  FSIS  Docket 
Clerk.  Docket  #96-010DF,  Room  102 
Cotton  Annex,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Charles  R.  Edwards,  Director,  Facilities, 
Equipment,  Labeling,  and  Compound 
Review  Division,  Office  of  Policy, 
Prognun  Development  and  Evaluation, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250;  (202)  48-8900. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  was  petitioned  by  Armour  Swifl- 
Eckrich  to  allow  the  use  of  sodium 
acetate  and  sodium  diacetate  as 
flavoring  agents  in  meat  and  poultry 
products  to  improve  the  overall  flavor 
and  consumer  acceptance.  Sodium 
acetate  is  the  sodium  salt  of  vinegar  and 
sodium  diacetate  is  a  blend  of  vinegar 
and  salt  of  vinegar.  Both  ingredients  are 
used  as  flavoring  agents  and  adjuvants, 
and  as  pH  control  agents.  The  petitioner 
requested  that  FSIS  amend  the 
regulations  to  permit  sodium  acetate  at 
the  level  of  0.12  percent  of  the  product 
formulation  and  sodium  diacetate  at  the 
level  of  0.1  percent  of  the  product 
formulation  as  flavoring  agents  in  meat 
and  poultry  products.  Data  and 
information  submitted  by  the  petitioner 
showed  that  after  products  are  prepared 
in  sauces,  spices,  and  seasoning  blends 
that  are  made  using  these  ingredients, 
the  overall  flavor  is  improved  and  the 
products  are  more  acceptable  to  the 
consiuner.  Levels  of  sodium  acetate  and 
sodium  diacetate  higher  than  those 
indicated  were  not  shown  to  be 
effective.  Therefore,  the  levels  in  the 
direct  final  rule  represent  the  lowest 
necessary  to  achieve  the  intended  effect. 

After  reviewing  the  petitioner's  data 
and  information,  FSIS  determined  that 
the  charts  of  approved  substances  in  the 
meat  and  poultry  regulations  should  be 
amended  to  allow  the  use  of  sodium 
acetate  at  the  level  of  0.12  percent  and 
sodium  diacetate  at  the  level  of  0.1 
percent  of  formulation  weight  as 
flavoring  agents  in  meat  and  poultry 
products.  The  technical  data 
'  demonstrate  the  efficacy  of  sodium 
acetate  and  sodium  diacetate  for  these 
uses. 


FDA  lists  sodium  acetate  (21  CFR 
184.1721)  and  sodium  diacetate  (21  CFR 
184.1754)  as  generally  recognized  as 
safe  for  several  uses  when  used  in 
accordance  with  good  mtmufactiuing 
practice  at  maximum  levels  of  0.12 
percent  for  sodium  acetate  and  0.1 
percent  for  sodium  diacetate.  Therefore, 
FSIS  is  amending  the  charts  of  approved 
substances  in  9  CFR  318.7(c)(4)  and 
381.147(f)(4)  to  allow  tiie  use  of  sodium 
acetate  at  the  level  of  0.12  percent  of  the 
formulation  by  weight  and  sodium 
diacetate  at  a  level  of  0.1  percent  of  the 
formulation  by  weight  as  flavoring 
agents  in  meat  and  poultry  products. 

FSIS  expects  no  adverse  public 
reaction  resulting  from  the  changes  in 
regulatory  language,  because  the 
compounds  have  received  FDA 
approval  for  various  other  uses,  as  here, 
in  small  amounts  for  flavoring  only. 
Therefore,  unless  the  Agency  receives 
written  adverse  comments  within  the 
scope  of  this  rulemaking  or  a  written 
notice  of  intent  to  submit  adverse 
conunents  within  the  scope  of  the 
rulemaking  within  30  days,  the  action 
will  become  final  60  days  afler 
publication  in  the  Federal  Register.  If 
written  adverse  comments  Mrithin  the 
scope  of  the  rulemaking  are  received, 
the  final  rulemaking  notice  will  be 
withdrawn  and  a  proposed  rulemaking 
notice  will  establish  a  comment  period. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  This  rule:  (1) 
Preempts  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule;  (2)  has  no  retroactive  effect;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  direct  final  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 

The  Administrator  has  made  an  initial 
determination  that  this  direct  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The  direct 
final  rule  will  permit  the  use  of  sodium 
acetate  at  a  level  of  0.12  percent  of  the 
product  formulation  and  sodium 
diacetate  at  a  level  of  0.1  percent  of  the 
product  formulation  as  flavoring  agents 
in  meat  and  poultry  products.  This 
direct  final  rule  will  impose  no  new 
requirements  on  small  entities. 
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Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  Manufacturers  opting  to 
use  sodium  acetate  and/or  sodium 
diacetate  as  flavoring  agents  in  meat  or 
poultry  products  are  required  to  revise 
their  product  label  and  submit  such 
labeling  to  FSIS  for  approval. 

Estimate  of  Burden:  FSIS  estimates 
that  it  takes  60  minutes  to  design  and 
modify  a  label  in  accordance  with  these 
regulations.  For  label  submissions,  FSIS 
estimates  a  15  minute  response  time  to 
prepare  the  label  application  form, 
submit  it,  along  with  the  label,  to  FSIS 
or  to  a  label  expediter  who  will  deliver 
the  form  and  label  to  FSIS. 

Respondents:  Meat  and  poultry 
establishments. 

Estimated  Number  of  Respondents:  50 
meat  and  poultry  establishments. 

Estimated  Number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
establishment  would  modify  about  10 
product  labels. 

Estimated  Total  Annual  Burden  on 
Respondents:  625  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 


Room  109,  Cotton  Annex,  Washington 
DC  20250-3700. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iniformation  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the  method  and 
the  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Lee  Puricelli,  Paperwork 
Specialist,  see  the  address  above,  and 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),Washington,  DC  20253. 

Comments  are  requested  by  August 
22,  1997.  To  be  most  effective, 
comments  should  be  sent  to  OMB 
within  30  days  of  the  publication  date 
of  this  final  rule. 


Class  of  sub- 
stance 


Substance 


Purpose 


Products 


List  of  Subiects 

9CFRPart318 

Food  additives.  Meat  inspection. 

9  CFR  Part  381 

Food  additives.  Poultry  and  poultry 
products. 

For  the  reasons  discussed  in  this 
preamble,  FSIS  is  amending  9  CFR  parts 
318  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Aatbority:  7  U.S.C.  450,1901-1906:  21 
U.S.C.  601-695;  7  CFR  2.18,  2.53. 

2.  Section  318.7(c)(4)  is  amended  by 
adding  at  the  end  of  the  chart  of 
substances,  under  the  Class  of 
Substance  "Flavoring  Agents,  Protectors 
and  Developers,"  new  entries  for 
"sodium  acetate"  and  "sodium 
diacetate"  to  read  as  follows: 

§  318.7    Approval  of  sut>stances  for  use  in 
the  preparation  of  products. 

***** 

(c)  •   •  * 
(4)*   •   • 

Amounts 


Sodium  acetate To  flavor  product 

Sodium  diacetate  


..do 


Various  fslot  to  exceed  0.12  percent  of  formulate 

in  accordarKe 
do  Not  to  exceed  0.1  percent  of  formulate 

in  accordance  with  21  CFR  184.1754. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 


Autiiority:  7  U.S.C.  138f;  7  U.S.C.  450;  221 
U.S.C.  451-470:  7  CFR  2.18. 1.53. 

4.  Section  381.147(f)(4)  is  amended  by 
adding  at  the  end  of  the  chart  of 
substances,  under  the  Class  of 
Substance  "Flavoring  agents;  Protectors 
and  Developers,"  the  substances 


"sodium  acetate"  and  "sodium 
diacetate"  to  read  as  follows: 

§  381 . 1 47    Restriction  on  the  use  of 
sut)stsnces  of  in  poultry  products. 

(f)*   *  • 
(4)*   •   • 


Class  of  sub- 
stance 


Substance 


Purpose 


Products 


AnfKXjnts 


Sodium  Acetate To  flavor  product  .. 

Sodium  Diacetate To  flavor  product  .. 


Various  Not  to  exceed  0.12  percent  of  formulate 

in  accordance  with  21  CFR  184.1721. 

Various  „..    Not  to  exceed  0  i  percent  of  formulate 

in  accordance  with  21  CFR  184.1754. 
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Done  at  Washington,  DC,  on:  June  11, 1997. 
Thomaa  J.  BUly, 
Administrator. 
(FR  Doc.  97-16392  Filed  6-20-97;  8:45  am) 

BILUNQ  COOe  3410-OM-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  613 

RIN  3062-AB10 

Eligibility  and  Scope  of  Rnancing; 
Loan  Polictes  and  Oparations;  Funding 
and  F  ^cai    fairs,  Loan  Policies  and 

Or>^  ai .  ns,  and  Funding  Affairs; 

G' "*»  !  Provisions;  Definitions; 

:    r  osure  to  Shareholders; 

N:     i^cnminatjon  in  Lending;  Capital 

Aae  ;  jacy  and  Customer  Eligibility; 

Correction 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Correcting  amendment  to  final 
rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  (62  FR  4429,  January  30,  1997)  that 
amended  the  regulations  which  govern 
the  capital  adequacy  provisions  and  the 
customer  eligibility  provisions  for  Farm 
Credit  System  institutions.  This 
document  corrects  a  typographical  error 
in  the  final  rule. 

EFFECTIVE  DATE:  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson,  Paralegal 
Specialist,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  703)  883-4498,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION:  In 
preparing  the  final  rule  for  publication 
in  the  Federal  Register,  a  typographical 
error  was  inadvertently  made  in  the 
§613.3100(b)(l)(iv). 


List  of  Subiects  in  12  CFR  Part  613 

Agriculture,  Banks,  Banking,  Credit, 
Rural  areas. 

Accordingly,  12  CFR  part  613  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  613— ELIGIBILITY  AND  SCOPE 
OF  FINANCING 

1.  The  authority  citation  for  part  613 
continues  to  read  as  follows: 

Aothority:  Sees.  1.5, 1.7, 1.9, 1.10, 1.11, 
2.2,  2.4,  2.12,  3.1,  3.7,  3.8,  3.22,  4.18A,  4.25, 
4.26,  4.27  5.9,  5.17  of  the  Farm  Credit  Act  (12 
U.S.C.  2013,  2015,  2017,  2018,  2019,  2073, 
2075,  2093,  2122,  2128,  2129,  2143,  2206a, 
2211,  2212,  2213,  2243,  2252). 

Subpart  B — Financing  for  Banks 
Operating  Under  Title  III  of  the  Farm 
Credit  Act 

1613.3100    [corrected]. 

2.  On  page  4443,  second  column, 
paragraph  (b)(l)(iv)  is  corrected  by 
removing  the  reference  "paragraph 
(b)(l)(i)"  and  adding  in  its  place,  the 
reference  "paragraph  (b)(1)". 

Dated:  June  18, 1997. 
Floyd  Fitfaian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  97-16374  Filed  6-20-97;  8:45  am] 

BILUNG  COOE  tTOe-OI-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  * 

27  CFR  Part  4 
[T.D.  ATF-388al 
RIN  1512-AB08 

Gamay  Beaujolais  Wine  Designation 
(92F-042P);  Correction 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
preamble  and  regulatory  text  of  a  final 
rule  published  in  the  Federal  Register 
of  April  7,  1997,  regarding  Gamay 
Beaujolais  wine  designation. 

DATES:  Effective  on  June  23, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Busey,  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  Telephone  (202) 
927-8230. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  published  a  document  in  the 
Federal  Register  of  April  7,  1997,  (62  FR 
16479).  The  preamble  of  that  document 
contained  an  extraneous  word  in  the 
discussion  of  one  comment  and,  as 
published,  gave  incorrect  formats  for 
suggested  label  wording.  Finally,  in  the 
text  of  the  regulations,  the  phrase  "(10 
years  from  date  of  publication]"  was  left 
in  §  4.28(e)(2)  when  the  date  should 
have  read  "April  9,  2007".  This 
document  corrects  all  three  errors. 

In  rule  FR  Doc.  97-8808,  published 
on  April  7,  1997,  make  the  following 
corrections.  On  page  16483,  at  the  top 
of  the  first  column,  the  first  full 
sentence  should  read  "Their  comment 
in  response  to  Notice  No.  793  argued 
that  recognition  of  'Camay  Beaujolais'  as 
a  labeling  term  would  erode  the 
protection  of  the  distinctive  designation 
'Beaujolais'  and  would  essentially  create 
a  new  semigeneric  wine  designation." 

On  page  16485,  in  the  third  colunm, 
the  four  examples  of  type  designations 
should  be  centered  and  should  read: 

BiUJNG  CODE  4810-31-# 


GAMAY  BEAUJOLAIS 

1992  CALIFORNIA 

PINOT  NOIR/VALDIGUI§ 

GAMAY  BEAUJOLAIS 
NAPA  VALLEY  VALDIGUlfi 

1994  GAMAY  BEAUJOLAIS 
SONOMA  COUNTY  PINOT  NOIR 

GAMAY  BEAUJOLAIS 
CALIFORNIA 
VALDIGUli  &  PINOT  NOIR 


atUJNQ  COOC  4810-31-C 


UMI 


'^t'dpral   l?ff.'ist** 
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On  page  16490,  in  the  first  column,  in 
§4.28(e){2),  the  phrase  "and  prior  to  [10 
years  from  date  of  publication]"  should 
read  "and  prior  to  April  9,  2007". 

Dated:  June  13. 1997. 

Bradley  A.  Buckles, 

Acting  Director.  Bureau  of  Alcohol,  Tobacco 
and  Fireanns. 

[FR  Doc.  97-16188  Filed  6-20-97;  8:45  am] 

BILUNQ  CODE  4810-31-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  f  an  iK)6 

[SPATS  No.  CO-034-FOR] 

Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  correction. 

SUMMARY:  In  this  dociunent,  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSM)  is  correcting  a  final 
rule  that  appeared  in  the  Federal 
Register  of  May  30,  1997  (62  FR  29290). 
The  document  amended  the  Colorado 
regulatory  program  (hereinafter  referred 
to  as  the  "Colorado  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
OSM  inadvertently  omitted  the 
Director's  finding  and  decision 
concerning  Colorado's  decisions 
regarding  permit  transfers. 
DATES:  Effective  May  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 
SUPPLEMCNTARY  INFORMATKM: 


I.  Background 

In  the  preamble  of  the  May  30. 1997. 
Federal  Register  notice  (62  FR  29290. 
administrative  record  No.  CO-683-05). 
OSM  inadvertently  omitted  the 
discussion  and  approval  of  Rule 
2.08.6(6)  as  it  had  been  proposed  in 
Colorado's  original  February  25, 1997. 
submittal.  The  purpose  of  this 
document  is  to  notify  the  public  that 
Colorado's  February  25,  1997,  proposed 
revisions  to  Rule  2.08.6(6)  are  approved 
by  OSM. 

n.  Director's  Finding 

Rule  2.08.6(6),  Decisions  on 
Applications  for  Permit  Transfers 

Colorado  proposed  to  revise  Rule 
2.08.6(6)  to  clarify  that  Colorado  issues 
a  "proposed"  decision  to  approve  or 
deny  a  permit  transfer.  The  existing  rule 
provides  that  persons  with  an  interest  in 
the  decision  may,  within  thirty  days 
after  the  notification,  request  a  formal 
hearing  on  the  proposed  decision. 
Colorado  also  proposed  to  revise  Rule 
2.08.6(6)  by  adding  the  clarification  that 

[i]f  no  formal  hearing  is  requested,  the 
Division  shall  issue  and  implement  the 
proposed  decision  as  final  within  five  days 
after  the  close  of  the  30-day  period  provided 
for  the  filing  of  a  request  for  a  formal  hearing. 
However,  no  permit  shall  be  transferred  until 
the  applicant  has  filed  a  performance  bond 
with  the  Division  and  the  Division  has 
approved  it. 

The  Federal  regulation  at  30  CfR 
774.17(c)  provides  that  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  conaments 
on  the  application  to  the  regulatory 
authority  witbin  a  time  specified  by  the 


regulatory  authority.  The  Federal 
regulation  at  30  CFR  774.17(e)  requires 
the  regulatory  authority  to  provide 
notification  of  its  findings. 

Colorado's  proposed  revisions  of  Rule 
2.08.6(6)  clarify  (1)  that  any  decision 
would  not  be  final  until  after  the  close 
of  the  thirty  day  comment  period  and 
(2)  when  and  under  what  circumstances 
the  decision  would  become  final.  The 
Director  finds  that  proposed  Rule 
2.08.6(6)  is  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  774.17  (c)  and  (e)  and  approves 
it. 

m.  Director's  Decision 

The  Director,  based  on  the  above 
finding,  approves  Colorado's  proposed 
Rule  2.08.6(6),  concerning  decisions  on 
permit  transfers,  as  submitted  on 
February  25.  1997. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  10. 1997. 
James  F.  Fulton, 

Acting  Director,  Western  Regional 
Coordinating  Center 

Accordingly,  30  CFR  Part  906  is 
amended  as  set  forth  below. 

PART  906— COLORADO 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Anthority:  30  U.S.C.  1201  et  seq. 

2.  Section  906.15  is  corrected  in  the 
table  by  revising  the  entry  on  the  "Date 
of  Final  Publication"  of  May  30,  1997. 
to  read  as  follows: 

$906.15    Approval  of  Colorado  regulatory 


Original  amendment  submission  date 


Date  of  final  publica- 
tion 


Citation/deschption 


Fetxuary  25.  1997  May  30,  1997 


[FR  Doc.  97-16332  Filed  6-20-97;  8:45  am] 

BIUMO  COOE  4310-06-M 


2  CCR  407-2,  Rules  1.01(9);  1.04  (4).  (12),  (21).  (41),  (149);  1.13;  2.05.3  (3) 
(b)(i)(D),  (3)(c)(iO;  2.06.2(4);  2.06.6(2)(a)(i);  2.08.5<2)(b)(ii);  2.08.6(6); 
3.02.4(2)(d)(i);  3.05.5(1);  4.02.2(2);  4.03.1  (1)(e);  4.05.6  (6)(a),  (11){h); 
4.07.3(3)  (().  (g);  4.30  .1(3).  2(3);  5.02.41  (1).  (2);  5.03.3(5). 


PANAMA  CANAL  COfyiMISSION 
35  CFR  Part  61 

RIN  3207-AA41 

HeB  •-   ^i-  '3Tton,  and  Communicable 
Disease  a^.-^^eillance;  Licensing  of 
Activities 

AGENCY:  Panama  Canal  Commission. 


ACnON:  Final  rule. 


SUMMAAY:  The  Panama  Canal 
Commission  is  amending  its  regulations 
in  title  35  of  the  Code  of  Federal 
Regulations  in  order  to  delete  reference 
to  activities  assiuned  by  the  Republic  of 
Panama  in  accordance  with  the  Panama 
Canal  Treaty  of  1977  and  to  reflect  the 
sanitation  and  communicable  disease 
siuveillance  activities  performed  by  the 
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uoramission.   i  ne  prntedurdi  rights  of 
the  users  of  the  Panama  Canal  are 
una^cted  by  this  amendment. 

EFFECTIVE  DATE:  Effective  June  23, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills,  Secretary,  Panama  Canal 
Commission,  Office  of  the  Secretary. 
Panama  Canal  Commission, 
International  Square,  1825  I  Street  NW., 
Suite  1050,  Washington,  DC  20006- 
5402,  (Telephone:  (202)  634-6441);  or 
John  L.  Haines,  Jr.,  General  Counsel, 
Panama  Canal  Commission,  Unit  2300, 
APO  AA  34011-2300;  Telephone  011- 
507-272-7511;  Facsimile:  011-507- 
272-3748. 

SUPPtEMEKTARY  INFORMATION:  Licensing 
of  various  activities  was  a  governmental 
function  conducted  by  the  Canal  Zone 
Government.  The  Panama  Canal  Treaty 
of  1977  and  the  implementing 
legislation,  E*ublic  Law  96-70,  approved 
September  27,  1979,  eliminated  those 
functions.  The  regulations  concerning 
those  pre-treaty  activities  are  removed 
by  this  amendment.  The  following  parts 
including  their  identified  sections  are 
removed:  Subpart  B — Barbers, 
Beauticians,  and  Manicurists;  Subpart 
C — Examination  of  Food  Handlers; 
Inspection  of  Food-Handling 
Establishments;  Subpart  D — Food  and 
Beverages.  Subpart  E — Maritime 
Communicable  Disease  Surveillance  is 
being  amended  to  reflect  the  correct 
titles  of  the  positions  involved  in  these 
activities. 

The  Commission  has  been  exempted 
from  Executive  Order  12866  and, 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  rule.  Even 
if  the  Order  were  applicable,  this  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act. 

Further,  the  agency  has  determined 
implementation  of  the  rule  will  have  no 
adverse  efiiect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  tne  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

Finally,  the  Secretary  of  the  Panama 
Canal  Commission  certifies  these 
changes  in  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subjects  ia  35  CFR  Part  CI 

Biologies,  Communicable  diseases. 
Harbors,  Public  health.  Reporting  and 
recordkeeping  requirements.  Vessels. 

Accordingly,  35  CFR  part  61  is 
amended  as  follows: 


PART  61— HEALTH,  SANITATION,  AND 
COMMUNICABLE  DISEASE 
SURVEILLANCE 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  3811. 

Subparts  B,  C,  D,  §§61.31-61.95 
[Removed  and  Reserved] 

2.  In  35  CFR  part  61  remove  and 
reserve  subparts  B,  C,  and  D,  and 
§§61.31-61.95  [removed  and  reserved] 
and  amend  subpart  E  as  follows: 

Subpart  E-^Amended] 

Subpart  E — Maritime  Communicable 
Disease  Surveillance 

3.  In  subpart  E  remove  the  words 
"medical  officer"  and  "medical  officer 
in  charge"  and  add,  in  their  place,  the 
words  "Chief,  Occupational  Health 
Division"  each  place  they  appear. 

§61.121    [Amended] 

4.  In  §61.121  add  the  abbreviation 
"(WHO)"  after  the  "World  Health 
Organization". 

5.  In  §61.122  remove  the  definitions 
of  Medical  officer  and  Medical  officer  in 
charge  and  add  the  following  definitions 
in  alphabetical  order: 

S  61.122    Definitions. 


Boarding  official  (admeasurer)  means 
an  official  or  employee  of  the  Panama 
Canal  Commission  specially  trained  and 
assigned  to  communicable  disease 
surveillance  duty  by  authority  of  the 
Chief,  Occupational  Health  Envision. 
•        •        •        •        • 

Chief,  Occupational  Health  Division 
means  the  officer  of  the  Panama  Canal 
Commission  responsible  for  the 
application  of  these  regulations. 

6.  Section  61.152  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

161.152    Veassis;  sanitary  inapectkM  and 
coffecMwe  m— ursi. 

The  master  or  his/her  designated 
officer  shall  make  a  daily  sanitary 
inspection  of  all  compartments  or  the 
vessel  normally  accessible  to  passenger 
or  crew.  *  *  • 

f«l.l54    [Amandadl 

7.  In  §  61.154(a)  remove  the  words 
"suspected  smallpox". 

8.  Section  61.155  is  amended  by 
revising  paragraph  (a)  (1)  and  paragraph 
(d)  to  read  as  follows: 


161.156 


(1)  An  infected  or  suspected  vessel  as 
defined  in  §61.226;  or 

(2)»   •   * 

(b)*   •   • 

(c)*   •   * 

(d)  The  Quarantine  Office  of  the 
Government  of  Panama,  upon  request, 
will  be  provided  complete  information 
from  the  ship's  required  entry 
documents  for  specified  vessel(s)  which 
have  either  transited  the  Panama  Canal 
or  docked  at  a  port  of  Panama. 


§61.193    [Amended] 

9.  Section  61.193(a)  is  amended  by 
adding  the  word  "(admeasiu^r)"  after 
the  words  "boarding  officer"  in  the 
fourth  sentence  and  by  removing  the 
words  "medical  officer  or"  in  paragraph 
(b). 

§61.195    [Amended] 

10.  Section  61.195Cb)  is  amended  by 
revising  the  words  "his  judgment"  to 
read  "his/her  judgment". 

§61.20    [Amended] 

11.  Section  61.201  is  amended  by 
revising  the  words  "medical  officer"  to 
read  "boarding  officer  (admeasurer)", 
and  by  adding  after  the  words  "this 
subpart"  and  before  the  words  "or 
destruction,"  the  words  "shall  not 
render  liable  to  detention, 
disinfection,". 

12.  Section  61.222  is  amended  by 
revising  the  words  "medical  officer"  to 
read  "boarding  officer  (admeasurer)"  in 
paragraphs  (d)  and  (e)  and  by  adding  a 
sentence  at  the  end  of  paragraph  (e)  to 
read  as  follows: 

§  61 .222    Cholera;  vessels  and  things. 

•         •         «         *         • 

(e)  *  *  *  The  ship  will  be  instructed 
not  to  dispose  of  any  potentially 
contaminated  water  of  feces  into  Canal 
waters. 

§§61.223,  61.224,  61 .225.  61.227,  61.242. 
61.243, 61.263,  61.242.  61.243,  61.263.  and 
61.264    [AmandMfl 

13.  In  §§61. 223(c),  61.224(c),  61.225, 
61.227.  61.242(b).  61.243,  61.263(b],  and 
61.264  remove  the  words  "medical 
officer"  and  add,  in  their  place,  the 
words  "boarding  officer  (admeasurer)" 
each  place  they  appear. 

14.  Section  61.263(a)  is  revised  to 
read  as  follows: 

§61.263    Prov'8-f-r-»'  ;:i'.r,.qt* 

(a)  Provisional  pratique  signifies  the 
vessel  may  proceed,  but  additional 
measures  regarding  the  sanitary 
condition  of  the  vessel,  as  specified, 
must  be  taken  in  connection  with  the 
entering  or  proceeding  through  the 
Canal.  Free  pratique  shall  be  issued  after 
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uie  auuUiDiiai  measurers  nave  oeen 

completed. 

***** 

Dated:  lune  12, 1997. 
John  A.  Mills. 

Secretary,  Panama  Canal  Commission. 
[FR  Doc.  97-15932  Filed  6-20-97;  8:45  am] 
BILUNG  CODE  3640-04-P 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

RIN  1024>AC46 

St.  Croix  National  Scenic  Riverway, 
Boating  Operations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  adopting  this  final  rule  to 
amend  the  special  regulations  for  the 
NPS  administered  portion  of  the  St. 
Croix  National  Scenic  Riverway 
(Riverway).  This  rule  will  provide  for 
the  regulation  of  access  to  waters  within 
the  Riverway  of  vessels  and  individuals 
in  order  to  protect  against  the 
infestation  of  zebra  mussel.  The  purpose 
of  this  rule  is  to  protect  park  aquatic 
natural  resources  and  supporting  human 
built  infrastructure. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  23,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Adams,  Chief  Ranger,  St.  Croix 
National  Scenic  Riverway,  P.O.  Box  708, 
Saint  Croix  Falls,  WI  54024.  Telephone 
715-483-3284. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NPS  is  granted  broad  statutory 
authority  under  16  U.S.C.  Section  1  et. 
seq.  (National  Park  Service  Organic  Act) 
to  "*   *  *  regulate  the  use  of  the  Federal 
areas  known  as  national  par!  ^, 
monuments,  and  reservations  *   *   *  by 
such  means  and  measures  as  conform  to 
the  fundamental  purpose  of  the  said 
parks  *   •   *  which  purpose  is  to 
conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wildlife 
therein  and  to  provide  for  the  enjoyment 
of  the  same  in  such  manner  and  by  such 
means  as  will  leave  them  unimpaired 
for  the  enjoyment  of  future  generations" 
(16  U.S.C.  Sections  la-2(h)).  In 
addition,  the  Organic  Act  (16  U.S.C.  3.) 
allows  the  NPS  to  develop  "rules  and 
regulations  *   *   *  necessary  or  proper 
for  the  use  and  management  of  the 
parks,  monuments  and  reservations 


unaer  me  jurisdiction  of  the  Natioiud 
Park  Service". 

The  National  Park  Service 
Management  Policies  (1988)  provide 
overall  direction  in  implementing  the 
intent  of  this  congressional  mandate  and 
other  applicable  Federal  legislation.  The 
policy  of  the  NPS  regarding  protection 
and  management  of  natural  resources  is 
"The  National  Park  Service  will  manage 
the  natural  resources  of  the  national 
park  system  to  maintain,  rehabilitate, 
and  perpetuate  their  inherent  integrity" 
(Chapter  4:1).  Where  conflict  arises 
between  human  use  and  resource 
protection,  where  the  NPS  has  a 
"reasonable  basis  to  believe  a  resource 
is  or  would  become  impaired,  the  Park 
Service  may,  *  *  *  otherwise  place 
limitations  on  public  use"  (Chapter  1:3). 

The  integrity  and  quality  of  many 
national  aquatic  ecosystems,  and 
dependent  economic  values  and 
infrastructure,  are  threatened  by  the 
introduction  of  a  variety  of  injurious 
non-indigenous  aquatic  species,  both 
flora  and  fauna.  These  exotic  aquatic 
animals  and  plants  cause  irreparable 
harm  to  the  core  values  and  resources 
for  which  the  national  park  system  was 
created  and  can  impose  costly  economic 
impacts  on  businesses  and  government 
entities  through  loss  of  production  time 
and  detection,  mitigation,  remediation 
and  control  activities.  It  is  estimated 
that  six  of  the  over  150  known  exotic 
aquatic  species  found  within  United 
States  waters  have  alone  caused  over 
$1.5  billion  in  damages  since  1906  (U.S. 
Congress,  Office  of  Technology 
Assessment). 

One  such  example  is  the  exotic  zebra 
mussel  (Dreissena  polymorpha).  The 
zebra  mussel  is  a  small,  fresh  water, 
filter  feeding  mollusk  that  attaches  itself 
to  any  hard  surface,  human-made  or 
natural.  These  highly  prolific  mussels 
were  first  discovered  in  Lake  St.  Clair  in 
1988  and  have  rapidly  become  one  of 
the  most  ecologically  and  economically 
damaging  aquatic  nuisance  species  in 
North  America.  It  is  believed  that  the 
species  was  accidently  introduced  into 
Great  Lakes  waters  in  1985-1986  by  the 
routine  practice  of  transferring  ballast 
water  in  commercial  vessels.  They  have 
quickly  spread  throughout  the  Great 
Lakes  and  into  the  major  eastern  and 
Midwestern  river  systems  including  the 
Mississippi  River,  Ohio  River,  Arkansas 
River,  Red  River,  Tennessee  River  and 
Hudson  River  drainages. 

The  ecological  and  economic  impacts 
of  zebra  mussels  have  been  extensive. 
These  include  effects  to  other  organism, 
water  quality,  water  clarity,  and 
disruption  of  native  aquatic 
communities  and  impacts  to 
navigational  devices,  businesses  and 


industries,  municipal  water  systems, 
utility  power  plants,  and  recreational 
and  commercial  vessel  owners. 

The  primary  vector  in  the  spread  of 
the  zebra  mussel,  like  many  aquatic 
exotic  species,  is  by  in-water  or  trailered 
vessels  transport  from  infested  to 
uninfested  waters.  During  the  summer 
of  1995,  zebra  mussels  were  found  on 
trailered  vessels  as  far  west  as 
California.  There  is  evidence  that 
contaminated  wet  suits  are  also  a  vector 
for  accidental  introduction.  There  is  no 
evidence  that  transport  by  natural 
means  such  as  birds  or  aquatic  wildlife 
has  led  to  the  establishment  of  viable 
zebra  mussel  populations. 

Exotic  organisms  were  recognized  as 
a  problem  in  1977  when,  on  May  24, 
1977,  Executive  Order  (EO)  11987  was 
signed  and  released.  EO  11987  directed 
Federal  agencies  to  restrict  the 
importation  and  introduction  of  exotic 
species  into  the  natural  ecosystems  on 
lands  and  waters  under  their 
jurisdiction.  On  November  29,  1990, 
Congress  passed  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990,  as  amended  (1996) 
(16  U.S.C.  4701).  This  act.  among  other 
things,  directed  Federal  agencies  to 
prevent  the  introduction  and  dispersal 
of  nonindigenous  species  into  waters  of 
the  United  States.  On  November  9, 
1996,  the  President  signed  the  "National 
Invasive  Species  Act"  that  had  been 
passed  by  Congress.  This  act  calls  for  a 
more  widespread  effort  in  looking  for 
ways  to  prevent  and  control  the 
increasing  number  of  invasions  by 
nonindigenous  species. 

This  final  rule  will  allow  St.  Croix 
National  Scenic  Riverway  to  regulate 
vessel  and  individual  access  to  park 
area  waters,  to  prevent  or  minimize  the 
risk  of  the  unintentional  introduction  of 
zebra  mussel.  Minimizing  such  risks  is 
particularly  important  since  once 
introduced  and  established,  zebra 
mussels  are  extremely  costly  and  nearly 
impossible  to  eliminate. 

This  rule  will  prohibit  the 
transportation,  introduction  or 
attempted  introduction  of  aquatic 
nuisance  species  into  park  area  waters. 
The  rule  includes  criteria  for  the 
decontamination  of  vessels  and 
equipment  that  wiH  allow  them  access 
to  park  area  waters.  The  rule  will  also 
allow  the  NPS  to  implement  a  permit 
system  outlined  in  the  general 
provisions  (36  CFR  1.6)  to  assure  vessels 
entering  Riverway  waters  are  free  of 
aquatic  nuisance  species. 

This  rule  will  bring  the  NPS  into 
conformity  with  programs  currently  in 
place  in  the  States  of  Minnesota  and 
Wisconsin  and  will  allow  the  NPS  to 
provide  an  extra  measure  of  protection 
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to  the  Federally  adminislereil  section  of 
the  St.  Croix  National  Scenic  Riverway. 
Currently  there  are  four  marinas  along 
the  St.  Croix  National  Scenic  Riverway 
in  both  Minnesota  and  Wisconsin  that 
provide  inspection  and  vessel  cleaning 
services.  These  facilities  are  listed  in  the 
Superintendent's  Compendium  and  will 
be  identified  in  the  annual  St.  Croix 
Interagency  Zebra  Mussel  Task  Force 
Plan.  The  availability  of  these 
inspection  and  vessel  cleaning  services 
has  also  been  published  in  local  and 
regional  newspapers  and  is  commonly 
known  throughout  the  regional  boating 
community. 

This  rule  was  originally  published  in 
the  Federal  Register  on  June  24,  1996 
(61  FR  32383)  as  a  proposed 
Servicewide  rule  at  36  CFR  Part  3, 
Boating  and  Water  Use  Activities. 
However,  the  NFS  has  determined  that 
Servicewide  regulations  are  not 
appropriate  at  this  time  and  have 
elected  instead  to  limit  the  applicability 
of  this  final  rule  to  St.  Croix  National 
Scenic  Riverway,  located  in  Minnesota 
and  Wisconsin,  only.  Since  this  final 
rule  is  very  similar  to  the  proposed  rule, 
but  is  less  broad  in  scope,  the  NFS  has 
determined  that  issuance  of  this  rule  as 
final  is  appropriate. 

Analysis  of  Comments 

NPS  published  proposed  rules  in  the 
Federal  Register  on  June  24. 1996  (61 
FR  32383).  NPS  received  two  timely 
comments  on  the  proposed  rules,  one 
each  by  the  States  of  Minnesota  and 
Wisconsin.  It  needs  to  be  said  that  the 
States  of  Wisconsin  and  Minnesota, 
along  with  the  NPS,  are  involved  v^th 
active  aquatic  nuisance  species  control 
and  prevention  programs  on  the  St. 
Croix  River.  Much  mention  is  made  by 
both  States  regarding  the  St.  Croix 
National  Scenic  Riverway,  which  is 
threatened  by  a  variety  of  nuisance 
aquatic  plant  and  animal  species 
including,  but  not  limited  to,  the  zebra 
mussel,  purple  loosestrife  and  Eurasian 
watermilfoil. 

NPS  has  considered  each  of  these 
comments.  NPS's  responses  to  the 
comments  are  as  follows: 

Jurisdiction  of  the  NPS  To  Regulate 
Vessel  on  State  Waters 

The  comments  by  the  State  of 
Wisconsin  focused  on  the  jurisdiction  of 
the  NPS  to  regulate  or  impede  "the 
forever  free"  concept  for  navigable 
waters  as  outlined  in  the  Wisconsin 
State  Constitution,  Article  K,  section  1. 
The  heart  of  the  comments  by  the  State 
of  Wisconsin  states  "Accordingly,  it  is 
the  view  of  the  State  of  Wisconsin  that 
even  though  the  Federal  government 
also  has  jurisdiction  over  navigation  on 


federally  navigable  waters,  any  federal 
restrictions  on  the  right  of  navigation 
must  take  into  account  the  concurrent 
state  rights  including  the  general  right  of 
free  navigation."  The  State  claims  its 
authority  through  "owoiership  of  all 
submerged  lands  under  navigable 
waters  vested  in  the  State"  when 
Wisconsin  attained  Statehood  in  1848. 

NPS  regulatory  authority  over  waters 
subject  to  the  jurisdiction  of  the  United 
States,  including  navigable  water  and 
areas  within  their  ordinary  reach, 
however,  is  not  based  on  ownership  but 
rather  on  the  Commerce  Clause  of  the 
U.S.  Constitution.  In  regards  to  the  NPS, 
Congress  in  1976  amended  the  1970  Act 
for  Administration  (known  as  the 
General  Authorities  Act)  and  authorized 
and  directed  the  NPS  to  "promulgate 
and  enforce  regulations  concerning 
boating  and  other  activities  on  or 
relating  to  waters  located  within  areas  of 
the  National  Park  System,  including 
waters  subject  to  the  jurisdiction  of  the 
United  States  *   *   *"  16  U.S.C.  la-2(h). 

This  rule  carries  out  the  responsibility 
of  the  NPS,  as  directed  by  Congress,  to 
develop  and  enforce  rules  over  waters 
subject  to  the  jurisdiction  of  the  United 
States  in  keeping  with  the  core  mission 
of  the  NPS,  which  is  to  "conserve  the 
scenery  and  the  natural  and  historic 
objects  and  the  wild  life  therein  and  to 
provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations"  (16 
U.S.C.  1). 

This  rule  is  not  designed  to  prevent 
people  from  using  Riverway  waters,  but 
conditions  the  use  of  these  waters  to 
protect  against  the  danger  of  infestation 
from  aquatic  nuisance  species. 

Clarity  of  the  Rules 

The  State  of  Minnesota  generally 
conunented  on  the  lack  of  clarity  or 
general  vagueness  of  the  rule  and  made 
specific  recommendations  to  improve 
the  language  of  the  rule.  These 
comments  will  be  addressed  in  the 
"Section-by-Section  Analysis"  to 
follow. 

Compliance  With  Other  Laws 

The  State  of  Minnesota  questioned  the 
last  statement  in  paragraph  two  of  the 
proposed  rule.  Compliance  with  Other 
Laws  section.  It  is  true  that  this 
statement  is  conjecture,  as  the  state 
asserts,  and  was  stated  as  such.  The  NPS 
does  not  know  exactly  how  much  of  a 
positive  secondary  e^ect  this  rule  may 
have  on  local  business  and  small 
entities  providing  vessel  cleaning  and 
decontaminating  services  to  the  public. 
That  is  up  to  the  private  sector  to 


determine.  The  iNPS  merely  stated  that 
it  may  occur. 

The  State  of  Minnesota  also 
questioned  the  last  two  paragraphs  of 
this  same  section.  These  two  paragraphs 
deal  with  requirements  found  in  the 
National  Environmental  Policy  Act 
(NEPA)  and  merely  state  the 
determination  that  they  are  categorically 
excluded  from  the  procedural 
requirements  of  NEPA.  As  the  State  of 
Minnesota  points  out,  some  people  will 
be  locally  affected  by  this  rule,  but  the 
effect  of  the  rule  does  not  significantly 
effect  the  quality  of  the  human 
environment,  health  and  safety,  and 
satisfies  the  criteria  set  forth,  and 
therefore  neither  an  Environmental 
Assessment  (EA)  nor  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared. 

Section-by-Section  Analysis 

Sections  3.6(m)  of  the  proposed  rule 
is  promulgated  with  several  revisions. 
The  revisions  include  moving  most  of 
the  proposed  rule  to  36  CFR  7.9.  Section 
3.6  (m)(2)  and  (m)(4)  have  been  removed 
from  the  final  rule. 

The  State  of  Minnesota  states  that  this 
paragraph  is  vague,  and  implies  that  a 
boat  operating  in  infested  waters  is 
considered  infested  regardless  of  the 
risk  of  infestation.  The  State  is  correct. 
The  NPS  considers  any  vessel  operating 
in  infested  waters  to  be  contaminated, 
regardless  of  risk,  and  should  be 
inspected  and  cleaned  prior  to 
placement  in  uninfested  waters.  The 
State  expressed  concern  on  the  liability 
of  the  State  and  its  agents  in  regard  to 
knowingly  allowing  a  vessel  to  be 
launched  at  a  State  facility.  This  rule 
does  not  imply  that  the  State  must  take 
any  special  action  t)ey6nd  its  normal 
ability  to  act  to  prevent  a  contaminated 
vessel  from  entering  park  area  waters 
and  does  not  imply  that  the  State  is 
liable  if  an  unknowing  launch  or 
operation  does  occur  at  a  State  operated 
facility.  NPS  itself  does  not  have  the 
fiscal  or  human  resources  to  monitor  all 
its  launch  facilities  at  all  times. 

The  State  also  recommended  that  NPS 
use  a  different  term  to  describe  an 
"undesirable  exotic  species".  The  State 
is  correct  that  there  are  a  variety  of 
terms  in  both  State  and  Federal  law 
used  to  identify  "undesirable  exotic 
species".  Because  of  this,  the  NPS  has 
decided  to  narrow  the  scope  of  this  final 
rule.  For  the  purposes  of  thisTule, 
aquatic  nuisance  species  is  used  fb 
include  zebra  mussel,  purple  loosestrife^ 
and  Eurasian  watermilfoil. 

Finally,  the  State  expressed  concern 
that  the  term  "NPS  waters"  was  not 
adequately  defined  in  the  rule.  The 
narrower  scope  of  this  rule  will  make 
the  regulation  applicable  only  on  St. 


UMI 


Register  /  Vol.  62,  No.  120  /  Monday,  June  23,  1997  /  Rules  and  Regulations         33751 


Croix  National  Scenic  Riverway  waters. 
"Waters",  as  used  in  this  rule,  are 
described  in  36  CFR  1.2,  Applicability 
and  Scope.  The  State  also  expressed 
concern  over  the  term  "vessel"  as  found 
in  subparagraph  (m)(5).  This  definition 
is  the  same  as  found  in  36  CFR  1.4, 
Definitions,  with  the  exception  of 
seaplanes,  which  are  considered  a 
vessel  for  this  rule.  The  State  is  correct 
in  its  assumption  that  a  "belly  boat"  or 
"inflatable  raft"  is  a  vessel,  and  that  it 
should  be  inspected  and  cleaned,  as 
necessary,  before  being  placed  in 
uninfested  waters  after  use  in  infested 
waters. 

Section  3.6(m)  is  renumbered  as  36 
CFR  7.9(c)  and  promulgated  as 
proposed,  except  for  changing  the  words 
"park  waters"  to  "park  area  waters"  and 
changing  "injurious  nonindigenous 
aquatic  nuisance  species"  to  "aquatic 
nuisance  species". 

The  definitions  at  §  3.6(m)(3)  and 
(m)(5)  have  been  amended  and 
renumbered  36  CFR  7.9  (f)(1)  and  (f)(2). 
respectively. 

Section  3.6(n)  is  removed. 

Section  3.6  (o)  is  renumbered  as  36 
CFR  7.9(d)  and  promulgated  as 
proposed,  with  the  addition  of  the 
words  "is  prohibited". 

Section  3.23(c)  is  renumbered  as  36 
CFR  7.9(e)  and  promulgated  as 
proposed,  with  the  addition  of  the 
words  "is  Drohibited". 

Drafting  Mituitnation 

The  primary  authors  of  this  rule  are 
Brian  R.  Adams,  Chief  Ranger,  St.  Croix 
National  Scenic  Riverway;  James  A. 
Loach,  Superintendent,  Great  Lakes 
System  Support  Office,  Midwest  Field 
Area;  and  Dennis  Burnett,  Washington 
Office  of  Ranger  Activities,  National 
Park  Service. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  is  not  a  significant  rule 
requiring  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  The  Department 
of  the  Interior  has  determined  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  small  number  of 
^mall  entities  under  the  Regulatory 
_FJexibility  Act  (5  U.S.C.  601  et.  seq.). 
The  economic  effects  of  this  rulemaking 
are  local  in  nature  and  negligible  in 
scope. 

NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 


Reform  Act,  2  U.S.C.  1502  ei  t.t-q.,  mat 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

a.  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

b.  Introduce  non-compatible  uses  that 
may  compromise  the  nature  and 
characteristic  of  the  area,  or  cause 
physical  damage  to  it; 

c.  Conflict  with  adjacent  ov^nerships 
or  land  uses;  or 

d.  Cause  a  nuisance  to  adjacent  land 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGl    A'^nS, 
AREAS  OF  THE  NATIOKA.  -ahk 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a.  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137(1981)  and  DC.  code  40-721(1981). 

2.  Section  7.9  is  amended  by  adding 
paragraphs  (c).  (d),  (e)  and  (f)  to  read  as 
follows: 

S7.9    St  Croix  National  Scenic  Riv*rs. 


(c)  Vessels. 

(1)  Entering  by  vessel,  launching  a 
vessel,  operating  a  vessel,  or  knowingly 
allowing  another  person  to  enter,  launch 
or  operate  a  vessel,  or  attempting  to  do 
any  of  these  activities  in  park  area 
waters  when  that  vessel  or  the  trailer  or 
the  carrier  of  that  vessel  has  been  in 
water  infested  or  contaminated  with 
aquatic  nuisance  species,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section  is  prohibited. 

(2)  Vessels,  trailers  or  other  carriers  of 
vessels  wishing  to  enter  park  area 
waters  from  aquatic  nuisance  species 


contaminated  or  infested  waters  may 
enter  after  being  inspected  and  cleaned 
using  the  technique  or  process 
appropriate  to  the  nuisance  species. 

(d)  Placing  or  dumping,  or  attempting 
to  place  or  dump,  bait  containers,  live 
wells,  or  other  vvater- hoi  ding  devises 
that  are  or  were  filled  with  waters 
holding  or  contaminated  by  aquatic 
nuisance  species  is  prohibited. 

(e)  Using  a  wet  suit  or  associated 
water  use  and  diving  equipment 
previously  used  in  waters  infested  with 
aquatic  nuisance  species  prior  to  being 
inspected  and  cleaned  using  a  process 
appropriate  to  the  nuisance  species  is 
prohibited. 

(f)  For  the  purpose  of  this  section: 

(1)  The  term  aquatic  nuisance  species 
means  the  zebra  mussel,  purple 
loosestrife  and  Eurasian  watermilfoil; 

(2)  The  term  vessel  means  every  type 
or  description  of  craft  on  the  water  used 
or  capable  of  being  used  as  a  means  of 
transportation,  including  seaplanes, 
when  on  the  water,  and  buoyant  devises 
permitting  or  ca{)able  of  free  flotation. 

Dated:  June  9, 1997. 
William  Leary, 

Acting  Deputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

(FR  Doc.  97-16193  Filed  6-20-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-46 
[FPMR  Amendment  H-195] 
RIN3090-AGS2 

Exchange/Sal«  of  Aircraft  Parts  and 
Components 

AGENCY:  Office  of  Govemmentwide 
Policy.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  deletes 
Federal  Supply  Classification  (FSC) 
Groups  16  and  17,  and  FSC  Class  1560 
from  Group  15,  from  the  list  of  property 
not  eligible  for  handling  under  the 
exchange/ sale  authority  of  section 
201(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  This  change  is  issued  to 
facilitate  procurement  transactions  and 
to  reflect  current  Federal  property 
management  needs.  In  addition,  it  adds 
a  cross-reference  to  part  101-37  on 
additional  requirements  for  the 
exchange/sale  of  aircraft  parts  and 
components. 

EFFECTIVE  DATE:  June  23,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Martha  Caswell,  Director,  Personal 
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Property  Management  Policy  Division 
(MTP),  202-501-3828. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Otder  12866. 

Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 

notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

Paperwork  Reduction  Act 

GSA  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget.  This  rule  also 
is  exempt  from  Congressional  review 
prescribed  imder  5  U.S.C.  801  since  it 
relates  solely  to  agency  management 
and  personnel. 

List  of  Sobiects  in  41  CFR  Part  101-46 

Government  property  management. 
Surplus  Government  property. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Part  101-46  is 
amended  as  follows: 


•J^LIZATION  AND 
^  ^  SON AL  PROPERTY 


■'iiSPOSA...  J' 

>    R  s    A ',  T  TO  EXCHANGE/SALE 


1.  The  authority  citation  for  Part  101- 
46  continues  to  read  as  foUoMrs: 

Anthority:  Sec.  205(c),  63  Sut.  390  (40 
U.S.C  4a6(c)). 

2.  Section  101-46.000  is  revised  to 
read  as  follows: 

1101-40.000    Scop*  of  pan 

This  part  prescribes  policies  and 
methodbs  governing  the  use  by  executive 
agencies  of  the  exchange/sale  authority 
of  section  201(c)  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949,  63  Stat.  384,  as  amended  (40 
U.S.C  481(c)).  It  is  applicable  to  all  U.S. 
Government-owned  personal  property 
worldwide.  In  addition  to  the 
requirements  of  this  Part  101-46,  the 
exchange/ sale  of  aircraft  parts  and 
hazardous  materials  shall  be 
accomplished  in  accordance  with  the 
procedures  in  Part  101-37  and  Part  101- 

42,  respectively 

3.  Section  101 


1-46.001  is  revised  to 


read  as  follows: 


f  101  ^(6.001    Requests  for  deviations. 

Deviations  from  the  regulations  in  this 
part  shall  only  be  granted  by  the 
Administrator  of  General  Services  (or 
designee).  Requests  for  deviations  shall 


be  made  in  writing  to  the  General 
Services  Administration,  Office  of 
Govemmentwide  Policy,  Office  of 
Transportation  and  Personal  Property 
tMT),  Washington,  DC  20405.  with  a 
complete  justification.  A  copy  of  the 
authorizing  statement  for  each 
deviation,  including  the  nature  of  the 
deviation,  the  reasons  for  such  special 
action,  and  the  Administrator  or 
designee's  approval,  will  be  available 
for  public  inspection  in  accordance  with 
Subpart  105-60.3  of  this  title. 

4.  Section  101-46.202  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§101-46.202    Restrictions  and  limitations. 

(a)  Items  which  are  found  in  any  of 
the  Federal  supply  classification  groups 
listed  below  are  not  eligible  for  handling 
under  the  provisions  of  this  part. 

Federal  Supply  Claaaification  Group 
Number  and  Identification 

10  Weapons. 

11  Nuclear  ordnance. 

12  Fire  control  equipment. 

14  Guided  missiles. 

15  Aircraft  and  airframe  structural 
components,  except  FSC  Class  1560 
Airframe  Structural  Comf>onents. 

20    Ship  and  marine  equipment. 
22    Railway  equipment. 

31  Bearings. 

32  Woodworking  machinery  and 
equipment,  except  lathes,  milling 
machines,  and  saws,  circular  or  band. 

34  Metalworking  machinery,  except  drill 
presses,  lathes,  milling  machines,  and 
saws,  circular  or  band. 

40  Rope,  cable,  chain,  and  fittings. 

41  Refrigeration,  air  conditioning,  and  air 
circulating  equipment. 

42  Fiiefighting,  rescue,  and  safety 
equipment. 

44  Furnace,  steam  plant,  and  drying 
equipment;  and  nuclear  reactors. 

45  Phunbing,  heating,  and  sanitation 
equipment. 

46  Water  purification  and  sewage  treatment 
equipment. 

47  Pipe,  tubing,  hose,  and  fittings. 

48  Valves. 

51  Hand  tools. 

53  Hardware  and  abrasives. 

54  Pre£sbricated  structures  and  scaffolding. 

55  Lumber,  millwork,  plywood,  and  veneer. 

56  Construction  and  building  materials. 
68  Chemicals  and  chemical  products, 

except  medicinal  chemicals. 
71    Furniture. 
75    Office  supplies  and  devices,  except 

cards,  tabulating. 

83  Textiles,  leather,  furs,  apparel  and  shoe 
findings,  tents  and  flags. 

84  Clothing,  individual  equipment,  and 
insignia. 

Dated:  May  30.  1997. 
David ).  Barram, 

AdministTotor  of  General  Services. 
(FR  Doc.  97-16318  Filed  6-20-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FIR  Amendment  67] 
RIN  3090-AG51 

Federal  Travel  Regulation;  Maximum 
per  diem  Rates 

AGENCY;  Office  of  Government  wide 
Policy,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
change  the  maximum  per  diem  rate 
prescribed  in  FTR  Amendment  52  (61 
FR  59185,  November  21,  1996)  for 
Cleveland  (Cuyahoga  County),  Ohio. 

The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 
data,  has  determined  that  the  current 
lodging  allowance  for  Cleveland,  Ohio 
does  not  adequately  reflect  the  costs  of 
lodging  facilities  near  Federal 
Government  facilities  in  the  downtown 
Cleveland  area.  To  provide  adequate  per 
diem  reimbursement  for  Federal 
employee  travel  to  Cleveland,  Ohio,  the 
maximum  lodging  allowance  is  being 
changed  to  $86  and  the  meals  and 
incidental  expenses  (M&IE)  rate  remains 
at  $38,  resulting  in  a  maximum  per 
diem  rate  of  $124. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  June  23, 1997,  and  applies  for 
travel  performed  on  or  after  June  23, 
1997. 

FOR  FURTHER  INi^OK.MA:  ON  CONTACT: 
Joddy  Gamer,  General  Services 
Administration,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405. 
telephone  202-501-1538. 
SUPPl^MENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  &(ecutive  Order  12866  of 
September  30,  1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
is  also  exempt  from  congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subiects  in  41  CFR  Part  301-7 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  301-7  is 
amended  to  read  as  follows: 

CHAPTER  301— TRAVEL  ALLOWANCES 

1.  The  authority  citation  for  part  301- 
7  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709. 


UMI 
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Appi  tidix  A — Prescribed  Maximum  per 
diem  K  I'l  -.  for  Conus 

1.  Appendix  A  to  chapter  301-7  is 
amended  by  removing  the 
corresponding  lodging  and  M&IE  rates 
for  Cleveland,  Ohio,  and  inserting  in 
their  places  the  following  entry: 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  per  diem  Rates 
for  Conus 


Clevelanfi      Cuyahoga  86        38      124 


Dated:  May  7. 1997. 
David  J.  Barram, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  97-16317  Filed  6-20-97;  8:45  ami 
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47CFRPart11 

[FO  Dockets  91-171/91-301;  FCC  97-196] 

Emergency  Broadcast/Alert  System 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  Extension  of 

compliance  deadline. 

summary:  This  Order  extends  the 
deadline  for  cable  TV  systems  to  comply 
with  the  Federal  Communications 
Commission's  (FCC)  Emergency  Alert 
System  (EAS)  rules.  In  1994,  the  FCC 
adopted  rules  replacing  the  Emergency 
Broadcast  System  (EBS)  with  EAS,  and 
requiring  cable  TV  systems  to 
participate  in  EAS  by  July  1,  1997. 
However,  the  FCC  is  reviewing  issues 
relating  to  cable  TV's  participation  in 
EAS.  Therefore,  the  compliance  date  for 
cable  TV  systems  to  install  and  operate 
EAS  equipment  is  extended  imtil  a  new 
compliance  date  is  established  by  the 
FCC. 

DATES:  The  Commission  will  publish  a 
document  at  a  later  date  establishing  a 
compliance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Lucia,  Director,  Emergency 
Communications,  Compliance  and 
Information  Bureau,  (202)  418-1220. 

SUPPLEMENTARY  INFORMATION: 

1 .  In  its  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  (First 
RErO).  59  FR  67090  (December  28, 
1994),'  the  Commission  adopted  rules 


replacing  the  Emergency  Broadcast 
System  (EBS)  with  the  Emergency  Alert 
System  (EAS).  The  EAS  incorporates 
new  equipment  and  procedures  that 
provide  an  efficient  digital  signalling 
protocol  and  automation  of  many  of  the 
prior  manual  EBS  functions.  The  First 
RSrO  also  established  rules  to 
implement  §  624(g)  of  the 
Communications  Act,^  which  provides 
in  pertinent  part  that  "each  cable 
operator  shall  comply  with  such 
standards  as  the  Commission  shall 
prescribe  to  ensure  that  viewers  of  video 
programming  on  cable  systems  are 
afforded  the  same  emergency 
information  as  is  afforded  by  the 
emergency  broadcasting  system. 
*   *   •"  3  The  First  fl&£>,  accordingly, 
required  all  cable  systems,  irrespective 
of  size,  to  participate  in  the  EAS  by  July 
1,  1997.* 

2.  As  a  result  of  the  Commission's 
concern  about  the  possible  adverse 
financial  impact  this  action  could  have 
on  small  cable  systems,  we  sought 
comment  in  the  Further  Notice  of 
Proposed  Rule  Making  on  whether  the 
Communications  Act  permits  the 
Commission  to  exempt  small  cable 
systems  from  participating  in  EAS  or  to 
establish  a  special  waiver  policy  for 
small  cable  systems.  Additionally,  in 
response  to  the  First  RErO,  we  received 
comments  from  the  hearing-impaired 
community  contending  that  the 
requirements  adopted  were  inadequate 
to  provide  satisfactory  emergency 
service  to  hearing  impaired 
individuals.'  In  a  Memorandum 
Opinion  and  Order.  60  FR  55996 
(November  6,  1995),  that  addressed 
petidons  for  reconsideration  of  the  First 
RErO,  we  deferred  consideration  of  the 


'  Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making.  Amendment  of  Part  73, 


Subpart  G.  of  the  Commission's  Rules  Regarding  the 
Emergency  Broadcast  System.  FO  Docket  91-171/ 
91-301.  10  FCC  Red  1786  (1994). 

'  Section  624(g)  was  added  to  the 
Communications  Act  in  the  Cable  Act  of  1992.  See 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992.  Public  Law  102-385. 
§  16(b),  106  Stat.  1460.  1490  (1992)  (hereafter  Cable 
Act  of  1992).  The  Cable  Act  of  1992 required  cable 
systems  to  participate  in  the  EAS  by  adding  §§  (g) 
to  §624  of  the  Communications  Act  of  1934.  47 
use  § 544(g). 

'  Section  624(g)  of  the  Communicatioiis  Act  of 
1934.  as  amended.  47  US.C.  §  544(g).  This 
provision  remained  unchanged  by  subsequent 
amendments  to  the  Communications  Act.  See 
generaWy  Telecommunications  Act  of  1996.  Public 
Uw  104-104,  110  Stat.  56  (1996)  (revising  the  cable 
regulatory  requirements  but  leaving  requiruments  of 
§  624(g)  unchanged). 

*  first  BK?  at  158. 

'See  Comments  of  Self  Help  for  Hard  of  Hearing 
People  California.  February  9.  1995:  Comments  of 
Self  Help  for  Hard  of  Hearing  People.  Inc  .  February 
21, 1995:  and  Comments  of  the  National 
Association  of  the  Deaf,  Television  for  All. 
Telecommunications  for  the  Deaf.  Inc..  and  the 
National  Center  for  Law  and  Deafness.  February  20. 
1995. 


issues  raised  by  the  hearing-impaired 
community  until  the  Second  Report  and 
Orders 

3.  The  Commission  has  not  yet 
reached  a  decision  regarding  the 
participation  by  small  cable  systems  or 
the  requests  by  the  hearing-impaired 
community.  Should  the  Commission 
ultimately  decide  to  amend  the 
participation  in  the  EAS  by  small  cable 
systems  or  to  address  concerns  of  the 
hard  of  hearing,  some  cable  systems 
could  be  irreparably  harmed  by 
application  of  §11.11  of  the 
Commission's  Rules,  47  CFR  11.11, 
prior  to  our  action  in  the  Second  Report 
and  Order.  Therefore,  on  our  own 
motion  and  in  the  public  interest,  we 
are  extending  the  compliance  date, 
previously  July  1,  1997,  for  all  cable 
systems  to  install  and  operate  EAS 
equipment  so  that  compliance  with 

§  11.11  of  the  Commission's  Rules  will 
not  be  re<|uired  until  a  date  to  be 
specified  by  the  Commission  in  a 
subsequent  Report  and  Order  in  this 
proceeding. 

4.  Accordingly,  it  is  hereby  ordered, 
pursuant  to  §  1.103(a)  of  the 
Commission's  Rules,  47  CFR  1.103(a), 
that  the  compliance  date  of  §  11.11  of 
the  Commission's  Rules,  which  requires 
all  cable  systems  to  install  and  operate 
EAS  equipment,  is  Extended  imtil  a  new 
compliance  date  is  established  by  the 
Commission.^ 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

List  of  Subjects  in  47  CFR  Part  11 

Radio,  Television. 
Accordingly,  47  CFR  Part  11  is 
amended  as  follows: 

PART  11— EMERGENCY  ALERT 
SYSTEM  (EAS) 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i)  and  (o), 
303(r),  544(g)  and  606. 

2.  The  following  note  is  added  at  the 
end  of  §11. 11: 


§11.11 
(EAS). 


The  Emergency  Alert  System 


Note:  Compliance  by  Cable  Systems  with 
the  July  1,  1997  date  specified  in  this  section 
is  extended  until  a  date  to  be  specified  by  the 
Commission  and  published  in  the  Federal 
Register. 

IFR  Doc.  97-16177  Filed  6-20-97;  8:45  ami 
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''Memorandum  Opinion  and  Order.  10  POC  Red 
11494.  pg   In.  3(1995). 

''To  implement  the  change  in  the  compliance 
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DEP AarMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

[Docket  No.  96-130;  Notice  03] 
RIN  2127-AG56 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTKM:  Final  rule. 

SUIMIARY:  This  final  rule  updates  the  list 
in  appendices  A,  B,  and  C  of  part  544 
of  passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences, 
pursuant  to  49  U.S.C.  33112.  Each 
insurer  listed  must  file  a  repoi^  for  the 
1994  calendar  year  not  later  than 
October  25, 1997.  Further,  as  long  as  an 
insurer  remains  listed,  it  must  submit 
reports  on  each  subsequent  October  25. 
DATES:  The  final  rule  on  this  subject  is 
effective  June  23,  1997. 

Reporting  Date:  Insurers  listed  in  the 
appendices  are  required  to  submit 
reports  on  their  calendar  year  1994 
experience  on  or  before  October  25, 
1997.  Previously  listed  insurers  whose 
names  are  removed  by  this  notice  need 
not  submit  reports  for  that  year.  Insurers 
newly  listed  in  this  final  rule  must 
submit  their  reports  for  calendar  year 
1994  on  or  before  October  25,  1997. 
Under  part  544,  as  long  as  an  insurer  is 
listed,  it  must  file  reports  each  October 
25.  Thus,  any  insurer  listed  in  the 
appendices  as  of  the  date  of  the  most 
recent  final  rule  must  file  a  report  on  the 
following  October  25,  and  on  each 
succeeding  October  25,  absent  a  further 
amendment  removing  the  insurer's 
name  from  the  appendices. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-1740.  Her  fax  nuunber  is 
(202) 493-2739. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  33112,  Insurer 
reports  and  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 


taken  by  the  insurer  to  reduce  such 
premiimis,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation, 
49  CFR  part  544,  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiums  account  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States;  (2)  Those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  account  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  emd  (3)  Rental  and  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vehicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that 
NHTSA  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  it  finds  that 
such  exemptions  will  not  sigiuficantly 
affect  the  validity  or  usefulness  of  the 
information  in  the  reports,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
section  33112(f)(1)  (A)  and  (B)  as  an 
insurer  whose  premiums  for  motor 
vehicle  insurance  issued  directly  or 
through  an  affiliate,  including  pooling 
arrangements  established  under  State 
law  or  regulation  for  the  issuance  of 
motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State. 

As  provided  in  49  CFR  part  544, 
NHTSA  exercises  its  exemption 
authority  by  listing  in  Appendix  A  each 
insurer  which  must  report  because  it 
had  at  least  1  percent  of  the  motor 
vehicle  insurance  premiums  nationally. 
Listing  the  insurers  subject  to  reporting 
instead  of  each  insurer  exempted  from 
reporting  because  it  had  less  than  1 
percent  of  the  premiums  nationally  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter.  In  appendix  B,  NHTSA  lists  those 
insurers  that  are  required  to  report  for 


particular  states  because  each  insurer 
had  a  10  percent  or  greater  market  share 
of  motor  vehicle  premiums  in  those 
States.  In  the  establishing  part  544  (52 
FR  59,  January  2,  1987)  final  rule,  the 
agency  stated  that  appendices  A  and  B 
will  be  updated  annually.  It  has  been 
NHTSA's  practice  to  update  the 
appendices  based  on  data  voluntarily 
provided  by  insurance  companies  to 
A.M.  Best,  and  made  available  for  the 
agency  each  spring.  The  agency  uses  the 
data  to  determine  the  insurers'  market 
shares  nationally  and  in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers,  i.e., 
any  person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles,  49  U.S.C.  33112(e)(1) 
and  (2).  NHTSA  may  exempt  a  self- 
insurer  from  reporting,  if  the  agency 
determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significanUy  contribute  to  carrying  out 
the  purposes  of  Chapter  331. 

Conversely,  NHTSA  may  not  exempt 
a  self  insurer  solely  based  on  meeting 
the  definition  of  insurer  as  defined  in 
section  33112(b)(1). 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles 
because  it  believed  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  that 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significanUy 
contribute  to  carrying  out  NHTSA's 
statutory  obligations,  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  June  1990  final  rule, 
the  agency  added  a  new  appendix  C, 
which  consists  of  an  annually  updated 
list  of  the  self-insurers  that  are  subject 
to  part  544. 

Following  the  same  approach  as  in 
the  case  of  appendix  A,  NHTSA  has 
included  in  appendix  C  each  of  the 
relatively  few  self-insurers  which  are 
subject  to  reporting  instead  of  the 
relatively  numerous  self- insurers  which 
are  exempted.  NHTSA  updates 
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appendix  C  based  primarily  on 
information  firom  the  publications 
Automotive  Fleet  Magazine  and 
Business  Travel  News. 

Notice  of  PropoMu  Rulemaking 

(1)  Insurers  of  Passenger  Motor  Vehicles 

On  February  24, 1997,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  update  the  list  of 
insurers  in  appendices  A,  B,  and  C 
required  to  file  reports  (62  FR  8206). 
Based  on  the  1994  calendar  year  market 
share  data  provided  by  A.M.  Best, 
NHTSA  proposed  to  amend  the  listing 
in  appendix  A  of  insurers  which  must 
report  because  each  had  written  at  least 
one  percent  of  the  motor  vehicle 
insurance  premiums  on  a  national  basis. 
The  list  was  last  amended  in  a  notice 
published  on  August  13,  1996  (See  61 
FR  41985).  One  company,  Allamerica 
Property  and  Casualty  Company 
erroneously  included  in  the  August 
1996  listing  was  proposed  to  be 
removed  from  appendix  A. 

Each  of  the  18  insurers  listed  in 
appendix  A  of  this  notice  is  required  to 
file  a  report  not  later  than  October  25, 
1997,  setting  forth  the  information 
required  by  part  544  for  each  State  in 
which  it  did  business  in  the  1994 
calendar  year.  As  long  as  those  18 
insurers  remain  listed,  they  are  required 
to  submit  reports  on  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  States  for  the  calendar  year 
1994,  because  each  insurer  had  a  10 
percent  or  greater  market  share  of  motor 
vehicle  premiums  in  those  States.  Based 
on  the  1994  calendar  year  A.M.  Best 
data  for  market  shares,  it  was  proposed 
that  one  company.  Arnica  Mutiial 
Insurance  Company,  reporting  on  its 
activities  in  the  State  of  Rhode  Island  be 
removed  from  appendix  B,  and  one 
company,  Integon  Corporate  Group, 
reporting  on  its  activities  in  the  State  of 
North  Carolina,  not  previously  listed  in 
appendix  B,  was  proposed  to  be  added. 

The  12  insurers  listed  in  appendix  B 
of  this  notice  would  be  required  to 
report  on  their  activities  in  every  State 
in  which  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  no  later  than  October  25, 1997, 
and  set  forth  the  information  required 
by  part  544.  As  long  as  those  12  insurers 
remain  listed,  they  would  be  required  to 
submit  reports  on  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 


(2)  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1994,  the  most  recent  year  that 
data  are  available,  NHTSA  proposed 
that  the  two  rental  and  leasing 
companies,  ARI  (Automotive  Rentals, 
Inc.)  and  AT&T  Automotive  Services, 
Inc.,  be  included  in  appendix  C. 
Accordingly,  each  of  the  15  companies 
(including  franchisees  and  licensees) 
listed  in  this  notice  in  appendix  C 
would  be  required  to  file  reports  for  the 
calendar  year  1994  no  later  than  October 
25,  1997,  and  set  forth  the  information 
required  by  part  544.  As  long  as  those 
15  companies  remain  listed,  they  would 
be  required  to  submit  reports  on  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

NHTSA  notes  that  on  July  5, 1994,  the 
Cost  Savings  Act,  (including  Title  VI- 
Theft  Prevention)  was  revised  and 
codified  "without  substantive  change." 
The  passenger  motor  vehicle  theft 
insurers"  reporting  provisions  formerly 
at  15  U.S.C.  2032  are  now  at  49  U.S.C. 
33112.  This  final  rule  amends  part  544 
to  reflect  the  changed  statutory 
authority. 

Public  Comments  and  Final 
Determination 

In  response  to  the  NPRM,  the  agency 
received  no  comments.  Accordingly, 
this  final  rule  adopts  the  proposed 
changes  to  appendices  A,  B,  and  C. 

Regulatory  Impacts 

(1)  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this  final 
rule  and  has  determined  the  action  not 
to  be  "significant"  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policy  and  procedures.  This 
rule  implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  expressly 
required  to  file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  more  current  data,  affects 
the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  the 
final  rule  establishing  part  544.  (52  FR 
59,  January  2,  1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
1987  final  regulatory  evaluation,  the 
agency  estimates  that  the  cost  of 


compliance  will  be  about  $50,000  for 
any  insurer  that  is  added  to  appendix  A, 
about  $20,000  for  any  insurer  added  to 
appendix  B,  and  about  $5,770  for  any 
insurer  added  to  appendix  C.  In  this 
final  rule,  for  appendix  A,  the  agency 
would  remove  one  insurer;  for  appendix 

B,  the  agency  would  remove  one  insurer 
and  add  one  insurer;  and  for  appendix 

C,  the  agency  would  add  two  additional 
companies.  The  agency  therefore 
estimates  that  the  net  effect  of  this  final 
rule  will  be  a  cost  savings  to  insurers, 
as  a  group,  of  approximately  $38,460. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section, 
Room  5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590,  or  by  calling 
(202)  366-4949. 

(2)  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31, 
1996-  The  agency  has  begun  the  process 
of  seeking  reinstatement  of  OMB 's 
approval  of  the  collection  of 
information.  It  expects  that  process  to  be 
complete  well  before  October  25,  1997, 
when  the  next  reports  are  due.  The 
agency  will  publish  a  Federal  Register 
notice  with  the  control  number  when  it 
receives  notice  from  OMB  that  it  has 
approved  the  requirement. 

(3)  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regiilatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  I  certify  that  this  final 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  rationale 
for  the  certification  is  that  none  of  the 
companies  proposed  to  be  included  on 
appendices  A,  B,  or  C  would  be 
construed  to  be  a  small  entity  within  the 
definition  of  the  RFA.  "Small  insurer" 
is  defined  in  part  under  49  U.S.C.  33112 
as  any  insurer  whose  premiums  for  all 
forms  of  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  United  States,  or  any  insurer 
whose  premiums  within  any  State, 
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account  for  ujss  uian  lu  jjeiceut  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  State.  This  notice  would 
exempt  all  insurers  meeting  those 
criteria.  Any  insurer  not  meeting  those 
criteria  is  not  a  small  entity.  In  addition, 
in  this  rulemaking,  the  agency  proposes 
to  exempt  all  "self  insured  rental  and 
leasing  companies"  that  have  fleets  of 
fewer  than  50,000  vehicles.  Any  self 
insured  rental  and  leasing  company  too 
large  to  meet  that  criterion  is  not  a  small 
entity. 

(4)  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

(5)  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  final  rule  and  determined  that  it 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

(6)  Civil  Justice  Reform 

This  final  rule  does  not  havie  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law,  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909,  section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Sul^ectB  in  49  CFR  Part  544 

Crime  insurance,  Insurance,  Insurance 
companies.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
=?•<  follows: 

p  4  R-^  544      r  a  M  f-  N ;:}  EDJ 

1    1  ne  aumoniy  Luaiion  for  part  544 
would  be  revised  to  read  as  follows; 

Authority:  49  U.S.C  33112;  delegatioo  of 
authority  crt  49  CFR  1.50. 

2.  Section  544.2  would  be  revised  to 
read  as  follows: 

The  purpose  of  these  reporting 
requirements  in  this  part  is  to  aid  in 
implementing  and  evaluating  the 
provisions  of  49  U.S.C.  Chapter  331 
Theft  Prevention  to  prevent  or 
discourage  the  theft  of  motor  vehicles, 
to  prevent  or  discourage  the  sale  or 


distribution  in  interstate  commerce  of 
used  parts  removed  from  stolen  motor 
vehicles,  and  to  help  reduce  the  cost  to 
consumers  of  comprehensive  insurance 
coverage  for  motor  vehicles. 

3.  Paragraph  (a)  of  §  544.4  Definitions 
would  be  revised  to  read  as  follows: 

§544.4    Definitions. 

(a)  Statutory  terms.  All  terms  defined 
in  49  U.S.C.  33101  and  33112  are  used 
in  accordance  with  their  statutory 
meanings  unless  otherwise  defined  in 
paragraph  (b)  of  this  section. 

4.  Paragraph  (a)  of  §  544.5  would  be 
revised  to  read  as  follows: 

f  544.5    General  requiremeiTts  tor  reports 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
not  later  than  October  25,  beginning  on 
October  25, 1986.  This  report  shall 
contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed  (e.g..  the  report 
due  by  October  25, 1997  shall  contain 
the  required  information  for  the  1994 
calendar  year). 

5.  Appendix  A  to  part  544  is  revised 
to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Aetna  Lifs  ft  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
III  Hartford  Insurance  Group 
Liberty  Mutual  Group 
Metropolitan  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
Safeco  Insurance  Companies 
State  Farm  Group 
Travelers  Insurance  Group 
USAA  Group 

6.  Appendix  B  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
IttBursTiri*  Policies  Sul^act  to  the 
Repr;  '    t:  K  ■quirements  Only  in 

Desi^i  .<if-<;   urates 

Alfa  Insurance  Group  (Alabama] 
Arbella  Mutual  Insurancs  (Mauachusatts) 
Auto  Club  of  Michigan  (Michigan) 
Commerce  Group.  Inc.  (Massachusetts) 
Commercial  Union  Insuraocs  Companies 

(Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 


Erie  Insurance  Group  (Pennsylvania) 
Integon  Corporate  Group  (North  Carolina)  ^ 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Tennessee  Farmers  Companies  (Tennessee) 
Nodak  Mutual  Insurance  Company  (North 

£>akota) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas,  Mississippi) 

7.  Appendix  C  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Rentals,  Inc.)  > 

AT&T  Automotive  Services,  Inc.* 

Avis,  Inc. 

Budget  Rent-A-Car  Corporation 

Citicorp  Bankers  Leasing  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
Lease  Plan  International 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
Indicates  a  newly  listed  company  which 

must  file  a  report  beginning  with  the  report 

due  on  October  25, 1997. 
Ryder  System,  Inc.  (Both  rental  and  leasing 

operations) 
U-Haul  International,  Inc.  (Subsidiary  of 

AMERCO) 
USL  Capital  Fleet  Services 

Issued  on:  June  12,  1997. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-16334  Filed  6-20-97;  8:45  am] 
BIUINQ  CODE  4S10-6S-P 
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Ao£NC>.  lid iiuudi  Highway    naiUC 

Safety  Administration  (NHTSA), 
Department  of  Transportation  (EXDT). 
action:  Final  rule. 

sutminy.  Under  NHTSA's  content 
It    '       K  program,  passenger  motor 
vehicle*  (passenger  cars  and  other  light 
vehicles)  are  required  to  be  labeled  with 
information  about  their  domestic  and 
foreign  parts  content.  In  this  document, 
the  agency  extends  for  two  years  a 


*  Indicates  a  newly  lifted  company  which  must 
file  •  raport  baginning  with  th*  report  due  on 
October  2S.  1M7 
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limited,  temporary  provision  in  its 
content  calculation  procedures  to 
provide  vehicle  manufacturers  added 
flexibility  in  making  content 
determinations  where  outside  suppliers 
have  not  responded  to  requests  for 
content  information.  This  flexibility  will 
be  available  for  up  to  10  percent,  by 
value,  of  a  carline's  total  parts  content 
from  outside  suppliers,  and  only  for 
carlines  offered  for  sale  prior  to  January 
1, 1999.  It  will  also  only  be  available 
where  manufacturers  or  allied  suppliers 
have  made  a  good  faith  effort  to  obtain 
the  information.  The  agency  views  this 
provision  as  providing  extra  flexibility 
during  the  early  years  of  the  content 
labeling  program,  as  the  vehicle 
manufactiirers  and  suppliers  continue  to 
gain  familiarity  with  the  program  and 
develop  appropriate  procedures  to 
ensure  supplier  responsiveness  to 
requests  for  content  information. 
DATES:  Effective  date:  The  amendments 
made  by  this  rule  are  effective  July  23, 
1997. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  Augxist  7,  1997. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  notice  and  be  submitted 
to:  Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington.  DC 
20590. 

TOR  FURThfcft  iNFQH.MAnON  CONTACT:  For 
non-legal  issues:  Mr.  Orron  Kee,  Office 
of  Planning  and  Consumer  Progrtmis, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW..  Washington.  DC  20590  (202-366- 
0846). 

For  legal  issues:  Mr.  J.  Edward 
Clancy.  Office  of  Chief  Counsel. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington.  DC  20590  (202-366- 
2992).    II 

suppi  FMPN'ARY  information: 
Background 

On  July  21,  1994,  NHTSA  published 
in  the  Federal  Register  (59  FR  37294)  a 
new  regulation.  49  CFR  part  583, 
Automobile  Parts  Content  Labeling,  to 
implement  the  American  Automobile 
Labeling  Act  (Labeling  Act).  That  Act, 
which  is  codified  at  49  U.S.C.  32304, 
requires  passenger  motor  vehicles  to  be 
labeled  with  information  about  their 
domestic  and  foreign  parts  content. 
Interested  persons  are  encouraged  to 
read  the  July  1994  notice  for  a  detailed 
explanation  of  this  program. 

NHTSA  received  several  petitions  for 
reconsideration  of  the  July  1994  final 
rule,  and  has  subsequently  published 


four  notices  addressing  issues  raised  in 
those  or  subsequent  petitions.' 

One  issue  has  been  the  subject  of 
successive  petitions  from  the  American 
Automobile  Manufacturers  Association 
(AAMA).  That  organization  has 
repeatedly  objected  to  a  provision  in 
part  583  which  specifies  that  the  U.S./ 
Canadian  content  of  components  is 
defaulted  to  zero  if  suppliers  fail  to 
respond  to  a  manufacturer's  or  allied 
supplier's  request  for  content 
information.  AAMA  would  like  the 
agency  to  permit  vehicle  manufactiu^rs 
and  allied  suppliers  to  make  "best- 
efforts"  content  determinations  when 
their  outside  suppliers  fail  to  do  so. 

The  agency  published  two  notices  on 
this  issue  last  year.  On  April  19,  1996. 
NHTSA  published  in  the  Federal 
Register  (61  FR  17253)  a  notice  denying 
an  AAMA  petition  on  this  subject.  The 
agency  explained  that  it  believes  that 
the  ability  to  obtain  the  necessary 
content  information  from  suppliers  is 
within  the  control  of  the  vehdcle 
manufacturers. 

On  September  3.  1996,  however,  in 
light  of  new  information  provided  by 
AAMA  and  General  Motors  (CM), 
NHTSA  published  in  the  Federal 
Register  (61  FR  46385)  a  very  narrow, 
temporary  final  rule  providing  vehicle 
manufacturers  additional  flexibility  in 
this  area.  The  temporary  final  rule 
provided  that,  in  limited  situations 
where  outside  suppliers  had  not 
responded  to  requests  for  content 
information,  allied  suppliers  and 
manufacturers  could  make  those  content 
determinations  from  information 
available  to  them.  This  flexibility  was 
only  available  if  the  allied  supplier  or 
manufacturer  had  a  good  faith  basis  for 
making  the  calculation.  Moreover,  this 
flexibility  was  only  available  for  up  to 
10  percent,  by  value,  of  a  carline's  total 
parts  content  from  outside  suppliers. 
Finally,  the  flexibility  was  only 
available  where  the  manufacturer  or 
allied  supplier  had  made  a  good  faith 
effort  to  obtain  the  information  from  the 
outside  supplier. 

The  amendment  applied  only  to 
carlines  offered  for  sale  before  January 
1,  1997.  However,  the  agency  requested 
comments  on  whether  the  applicability 
of  the  amendment,  or  a  similar  one, 
should  be  extended  pwist  that  date.  (The 
September  1996  temporary  final  rule 
was  issued  without  a  prior  notice  of 
proposed  rulemaking.) 

In  the  September  1996  notice,  NHTSA 
explained  that  it  was  issuing  the 


'  60  KR  14228.  March  16.  1995;  60  FR  47878. 
September  15,  1995;  61  FR  17253,  April  19.  1996: 
61  FR  46385.  September  3.  1996. 


temporary  amendment  in  light  of 
several  factors.  The  agency  stated: 

On  the  one  hand,  NfHTSA  believes  that 
Chrysler's  experience  (discussed  in  a  letter 
cited  in  the  September  1996  notice) 
demonstrates  that  the  ability  to  obtain  the 
necessary  content  information  from  suppliers 
is  within  the  control  of  the  vehicle 
manufacturers.  However,  the  agency  also 
agrees  that  there  are  differences  between 
Chrysler  and  CM,  related  to  number  of 
suppliers  and  degree  of  vertical  integration, 
which  make  efforts  by  GM  to  obUin  content 
information  from  its  suppliers  considerably 
more  complex. 

The  agency  has  previously  recognized  that 
a  certain  amount  of  confusion  is  likely  during 
the  time  p>eriod  when  a  new  program,  such 
as  content  labeling,  is  implemented.  The 
content  labeling  program  is  still  a  relatively 
new  program.  Indeed,  model  year  1997  is  the 
first  year  for  which  the  full  content 
calculation  procediues  of  part  583  are 
required,  i.e.,  the  temporary  alternative 
procedures  are  not  available. 

The  agency  believes  that  GM  has 
demonstrated  that  it  has  been  making 
significant  efforts  in  recent  months  to  obtain 
content  infonnation  from  non-responsive 
suppliers.  Moreover,  GM  has  shown  that, 
despite  those  efforts,  it  is  having  difficulty 
obtaining  information  for  the  last  portion  of 
a  carline's  content. 

Finally.  NHTSA  believes  that,  all  other 
things  being  equal,  a  good  faith  content 
determination  by  a  vehicle  manufacturer  or 
allied  supplier  of  equipment  it  receives  is 
likely  to  be  more  accurate  than  simply 
applying  a  "default-to-zero"  provision.  Thus, 
adoption  of  today's  amendment  should  result 
in  more  accurate  information  for  consumers. 
The  agency  recognizes,  of  course,  that  the 
most  accurate  determinations  are  those 
provided  by  the  outside  suppliers 
themselves,  since  they  obviously  have  much 
more  complete  information  about  the  content 
of  the  equipment  they  manufacture  than  the 
purchaser.  Therefore,  the  agency  must 
consider  whether  its  actions  would  have  the 
effect  of  reducing  the  incentives  for  outside 
suppliers  to  provide  the  required 
information,  or  for  the  vehicle  manufacturers 
to  make  efforts  to  obtain  the  information. 
NfHTSA  has  concluded  that  adoption  of 
today's  temporary  amendment  will  not 
reduce  incentives  for  outside  suppUers  or 
vehicle  manufacturers  for  model  year  1997. 
Given  that  the  vehicle  manufacturers  are 
already  in  the  final  stages  of  making  content 
calculations  for  these  vehicles,  todays 
amendment  should  not  have  any  effect  on 
whether  outside  suppliers  provide,  or  do  not 
provide,  the  required  information  for  model 
year  1997.  However,  the  agency  will  consider 
this  issue  further  in  deciding  whether  to 
extend  the  applicability  of  today's  temporary 
amendment.  NHTSA  also  emphasizes  that 
today's  amendment  does  not  excuse  outside 
suppliers  for  failure  to  comply  with  part  583. 
61  FR  46387. 

Comments 

NHTSA  received  comments  from 
AAMA,  GM,  and  the  Association  of 
International  Automobile 
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Manufacturers,  Inc.  (AIAM).  All  of  the 
commenters  asked  the  agency  to  issue  a 
permanent  amendment  providing 
greater  flexibility  in  making  content 
determinations  when  outside  suppliers 
do  not  respond  to  requests  for 
information. 

AAMA  asked  again  that  vehicle 
manufactiu^rs  be  permitted  to  make 
"best  efforts"  content  determinations 
when  suppliers  fail  to  respond  to 
requests  for  content  information,  as  is 
permitted  for  outside  suppliers.  That 
organization  stated  that  over  the  past 
three  years,  vehicle  manufactiu^rs  have 
made  attempts  to  standardize  the  forms 
used  for  reporting  content  information, 
and  developed  programs  to  familiarize 
the  supplier  community  with  the  law 
and  its  requirements.  However,  because 
supplier  compliance  has  not  been 
uniform,  vehicle  manufacturers  have 
been  forced  to  make  multiple  requests  of 
some  suppliers  to  gain  accurate  content 
information. 

AAMA  noted  that  Congress  expressly 
contemplated  rules  that  would  not  be 
financially  burdensome  to  vehicle 
manufacturers.  That  organization  argued 
that  each  manufacturer  has  used  more 
resources  than  ever  contemplated  to 
effect  compliance  with  the  law. 

AAMA  also  stated  that  vehicle 
manufacturers  believe  that  defaulting 
content  to  zero  U.S. /Canadian  content 
when  a  certificate  is  not  forthcoming  is 
not  required  by  the  law.  That 
organization  stated  that  there  is  no 
penalty  against  the  supplier  even 
though  noncompliance  under  the 
present  rule  could  result  in 
understatement  of  U.S./Canadian 
content  and  false  information  being 
provided  to  the  consumer.  AAMA 
argued  that  the  best  solution  is  for  the 
rule  to  provide  the  same  flexibility  for 
vehicle  manufacturers  and  allied 
suppliers  to  provide  this  content 
information  as  outside  suppliers  have  in 
dealing  with  the  same  issue. 

CM  noted  that  its  allied  supplier 
operations  generally  supply  products 
not  only  for  GM-produced  vehicles  but 
also  for  vehicles  produced  by  others  for 
the  U.S.  market.  That  company  stated 
that  as  an  outside  supplier,  it  is  allowed 
to  make  best  efforts  estimates  of  content 
to  establish  domestic  content  to  the 
benefit  of  its  non-allied  vehicle 
manufacturer  customers.  However,  as  an 
allied  supplier,  CM  is  not  allowed  to 
use  best  efforts  determinations  on 
essentially  the  same  products.  CM 
argued  that  this  is  particularly 
inequitable,  and  urged  that  the  agency 
allow  the  same  flexibility  for  vehicle 
manufacturers  and  allied  suppliers  as 
for  outside  suppliers. 


AIAM  stated  that,  despite  its  many 
objections  to  the  Labeling  Act,  it 
supports  a  permanent  amendment  to 
NHTSA's  calculation  procedures  to 
provide  vehicle  manufacturers  with 
added  flexibility  in  making  content 
determinations  when  outside  suppliers 
have  not  provided  content  information. 
That  organization  stated  that  such 
flexibility  would  reflect  an 
understanding  of  the  difficulties 
manufactiu^rs  have  in  obtaining 
necessary  information  from  outside 
suppliers.  AIAM  stated  that  without  a 
permanent  amendment,  future  labels 
will  understate  the  value  of  the 
"domestic"  content  because 
manufacturers  using  "recalcitrant" 
outside  suppliers  will  have  to  default 
that  supplier's  content  to  0% 
"domestic." 

According  to  ALAM,  allowing 
manufacturers  and  allied  suppliers  to 
make  content  determinations  in  these 
situations  would  provide  flexibility  that 
recognizes  the  realities  of  the  industry. 
That  organization  stated  that  contrary  to 
NHTSA's  statement,  some  outside 
suppliers  cannot  be  forced  into 
compliance  with  the  labeling 
requirements  merely  through  contract 
provisions.  ALAM  stated  that  some  of 
these  suppliers  may  be  supplying 
components  that  have  been  designed  to 
the  manufacturer's  specifications,  and 
punishing  outside  suppliers  who  refuse 
to  comply  with  the  labeling 
requirements  is  not  realistic  when  it 
jeopardizes  the  manufactvu^r's  own 
ability  to  meet  its  production  schedules. 

AIAM  also  stated  that  allowing  greater 
flexibility  would  relieve  slightly  the 
regulatory  burden  associated  with  the 
Labeling  Act.  That  organization  stated 
that  pursuing  and  obtaining  the 
documentation  from  the  suppliers  who 
refuse  to  comply  often  requires 
extraordinary  efforts  which  increase 
administrative  costs  and  often  fail  to 
obtain  the  missing  data. 

Agency  Decision 

After  considering  the  comments. 
NHTSA  has  decided  to  extend  for  two 
years  the  applicability  of  the  limited, 
temporary  provision  established  in  the 
September  1996  final  rule,  to  provide 
vehicle  manufacturers  added  flexibility 
in  making  content  determinations  where 
outside  suppliers  have  not  responded  to 
requests  for  content  information.  The 
agency  is  extending  the  provision  to 
apply  to  carlines  offered  for  sale  prior  to 
January  1.  1999.  but  is  not  making  any 
other  changes.  The  agency  views  this 
provision  as  providing  extra  flexibility 
during  the  early  years  of  the  content 
labeling  program,  as  the  vehicle 
manufacturers  and  suppliers  continue  to 


gain  familiarity  with  the  program  and 
develop  appropriate  procedures  to 
ensure  supplier  responsiveness  to 
requests  for  content  information. 

NHTSA  notes  that  all  of  the 
commenters  on  the  September  1996 
notice  essentially  re-raised  issues  which 
the  agency  has  addressed  at  length  in 
responding  to  previous  petitions  on  this 
subject.  Since  the  commenters  did  not 
provide  any  arguments  significantly 
different  from  ones  previously  offered 
by  the  vehicle  manufacturers,  the 
agency  is  not  changing  its  views  with 
respect  to  those  basic  issues. 

NHTSA  is  providing  a  two-year 
extension  of  the  limited,  temporary 
provision  established  in  the  September 
1996  final  rule  because  it  believes  that 
the  problems  encountered  by  CM  and 
other  vehicle  manufacturers  for  model 
year  1997  will  not  disappear 
immediately.  At  the  same  time,  the 
agency  continues  to  believe  that  the 
vehicle  manufacturers  can  take  steps  to 
ensure  that,  in  the  future,  they  will 
obtain  the  necessary  content 
information  from  essentially  all  of  their 
suppliers,  without  costly  efforts.  The 
agency  believes  that  a  two-year 
extension  will  enable  manufacturers  to 
take,  or  complete  taking,  such  steps. 

NHTSA  has  considered  the  extent  to 
which  this  action  may  reduce  the 
incentives  for  outside  suppliers  to 
provide  the  required  information,  or  for 
the  vehicle  manufacturers  to  make 
efforts  to  obtain  the  information.  The 
agency  believes  that  any  such  effects 
will  be  very  small,  given  the  limited 
scope  and  duration  of  the  amendment. 
NHTSA  also  emphasizes,  as  it  did  with 
respect  to  the  September  1996  final  rule, 
that  today's  amendment  does  not  excuse 
outside  suppliers  for  failure  to  comply 
with  part  583.  The  agency  also  notes 
that,  while  AAMA  indicated  that  there 
are  no  penalties  against  suppliers  for 
noncompliance,  suppliers  are  in  fact 
subject  to  civil  penalties  for  failure  to 
comply  with  part  583. 

NHTSA  will  not  attempt  to  repeat  all 
of  its  prior  analyses  related  to  the  issues 
raised  by  the  commenters  in  this  notice, 
since  it  has  addressed  the  same  issues 
on  several  prior  occasions.  The  agency 
specifically  incorporates  by  reference  its 
responses  to  these  issues  set  forth  in  the 
September  15,  1995,  April  19,  1996.  and 
September  3.  1996  notices  cited  above. 
NHTSA  notes  that,  in  the  September 
1996  notice,  it  specifically  addressed 
the  "equity"  of  providing  different 
procedures  for  outside  and  allied 
suppliers.  The  agency  explained: 

|T|he  agency  does  not  believe  there  is 
anything  inequitable  about  providing 
different  procedures  for  outside  and  allied 
suppliers.  The  Labeling  Act  establishes  vastly 


UMI 


Fedf-ra?  ^* 


Vol.  62,  No.  120  /  Monday,  June  23,  1997  /  Rules  and  Regulations         33759 


different  procedures  for  outside  and  allied 
suppliers.  For  example,  in  making  domestic 
content  calculations,  outside  suppliers  need 
determine  only  whether  an  item  of 
equipment  has  at  least  70  percent  U.S./ 
Canadian  content,  while  allied  suppliers 
must  make  precise  calculations  based  on 
certificates  from  outside  suppliers.  The 
differences  in  part  583 's  procedures  for 
outside  and  allied  suppliers  reflect  the 
specific  statutory  differences  for  these  two 
groups  and/or  the  agency's  efforts  to  limit  the 
regulatory  burdens  associated  with  the 
content  labeling  program.  For  example,  a 
significant  reason  why  the  agency  permits 
outside  suppliers  to  make  good  faith 
estimates  of  the  U.S./Canadian  content  of  the 
materials  they  purchase  is  that,  unlike  the 
situation  for  allied  suppliers,  suppliers  to 
outside  suppliers  are  not  required,  by  statute 
or  regulation,  to  provide  certificates  of 
content.  61  FR  46388. 

While  GM  re-raised  the  issue  of  the 
equity  of  different  procedures  for 
outside  and  allied  suppliers,  it  did  not 
address  the  explanation  provided  by  the 
agency.  NHTSA  also  notes  that  the 
"default-to-zero"  provision  of  concern 
to  GM  only  adversely  affects  vehicle 
manufacturers  and  allied  suppliers  to 
the  extent  that  outside  suppliers  do  not 
provide  content  information.  For 
reasons  discussed  below  and  in  other 
Federal  Register  notices,  the  ability  to 
obtain  this  information  is  writhin  the 
control  of  the  vehicle  manufacturers. 

In  the  September  1996  notice,  the 
agency  addressed  at  some  length  the 
issue  of  whether  the  provision 
providing  greater  flexibility,  or  a  similar 
provision,  should  be  extended  for  a 
longer  period  of  time.  NHTSA  stated 
that  it  believes  the  guiding  principle  for 
making  this  decision  should  be  the 
statutory  direction  specifying  that 
regulations  promulgated  under  the 
Labeling  Act  are  to  provide  the  ultimate 
purchaser  of  a  new  passenger  motor 
vehicle  with  the  best  and  most 
understandable  information  possible 
about  the  foreign  and  U.S./Canadian 
origin  of  the  equipment  of  the  vehicles 
without  imposing  costly  and 
unnecessary  burdens  on  the 
manufacturers.  49  U.S.C.  32304(e). 
The  agency  explained: 

There  is  no  question  that  the  "best" 
determinations  of  the  content  of  equipment 
provided  by  outside  suppliers  are  those 
provided  by  the  suppliers  themselves,  since 
they  obviously  have  much  more  complete ' 
information  about  the  content  of  the 
equipment  they  manufacture  than  the 
purchaser.  There  is  also  no  question  that  the 
Labeling  Act  contemplates  the  vehicle 
manufacturers  basing  their  content 
calculations  on  certificates  provided  by  the 
outside  suppliers,  and  that  outside  suppliers 
are  statutorily  required  to  provide  this 
information.  See  49  U.S.C.  32304(e).  Thus, 
the  only  question  is  the  extent,  if  any,  to 
which  the  agency  should  provide  alternatives 


to  address  situations  where  outside  suppliers 
fail  to  provide  the  required  information 
despite  being  asked  to  do  so  by  the  vehicle 
manufacturers. 

As  indicated  above,  an  important 
consideration  is  whether  such  alternatives 
would  have  the  effect  of  reducing  the 
incentives  for  outside  suppliers  to  provide 
the  required  information,  or  for  the  vehicle 
manufacturers  to  make  efforts  to  obtain  the 
information.  It  is  clear  that  the  "default-to- 
zero"  provision  does  provide  significant 
incentives  in  this  regard.  Therefore,  the 
agency  will  not  simply  drop  that  provision. 

To  the  extent  that  the  non-responsive 
supplier  problem  experienced  by  GM  is 
likely  to  continue,  it  could  be  argued  that,  at 
some  point,  the  costs  of  obtaining  the  last 
portion  of  outside  supplier  content  value  for 
a  particular  carline  become  unreasonable. 
This  arguuient  could  be  used  to  support 
extending  the  temporary  amendment.  The 
length  of  such  extension  would  depend  on 
how  long  the  problem  was  likely  to  continue. 

On  the  other  hand,  NHTSA  is  not 
convinced  that  the  vehicle  manufacturers 
cannot  ultimately  obtain  the  necessary 
content  information  from  essentially  100 
percent  of  their  suppliers,  without  costly 
efforts.  61  FR  46388. 

NHTSA  then  cited  the  following 
discussion  from  its  March  16, 1996 
notice  denying  an  earlier  petition  from 
AAMA  on  this  subject: 

NHTSA  notes  that  AAMA's  petition  did 
not  discuss  whether  its  member  companies 
experienced  difficulty  in  obtaining  content 
information  from  suppliers  in  the  presence  or 
absence  of  specific  contractual  provisions 
intended  to  ensure  the  provision  of  content 
information  by  suppliers.  As  stated  in  the 
September  1995  notice,  outside  suppliers  are 
dependent  on  the  vehicle  manufacturers  for 
their  business.  Therefore,  the  agency 
believed,  and  continues  to  believe,  that  the 
ability  to  obtain  the  necessary  content 
information  is  within  the  control  of  the 
vehicle  manufacturers. 

The  purpose  of  including  any  specific 
provision  in  a  business  contract  is  to  make 
observance  of  the  terms  of  that  provision  a 
required  element  of  the  business 
relationship.  Just  as  such  things  as  meeting 
material  specifications,  strength  requirements 
and  specified  time  of  delivery  are  a  necessary 
part  of  a  supplier's  doing  business  with  a 
vehicle  manufacturer  and  are  ensured  by 
provisions  included  in  contractual 
agreements,  the  providing  of  content 
information  can  also  be  made  a  necessary 
part  of  that  business  relationship  and  be 
reflected  in  the  purchase  contract. 

Moreover,  just  as  liquidated  damages 
clauses  can  be  inserted  in  a  contract  for 
failure  to  comply  with  any  other  part  of  the 
contract,  so  can  such  a  provision  be  included 
for  failure  to  provide  timely  content  reports. 
If  a  supplier  knows  that  it  will  be  paid  less 
money  if  it  fails  to  provide  content 
information,  it  will  have  a  strong  incentive  to 
provide  the  information. 

The  agency  also  notes  that  the  supplier 
industry  is  highly  competitive.  If  one 
supplier  is  unwilling  to  agree  to  provide 
content  information  (an  agreement  to  do  no 


more  than  c6mply  with  existing  Federal  law), 
other  suppliers  would  step  in  to  take 
advantage  of  the  opportunity  for  new 
business. 

For  the  above  reasons,  including  those 
presented  in  the  Septeml>er  1995  notice, 
NHTSA  continues  to  believe  that  the  vehicle 
manufacturers  will  be  able  to  obtain  the 
required  content  information  from  their 
suppliers.  61  FR  17254-55. 

In  the  September  1996  notice,  the 
agency  noted  that  AAMA  and  GM  had 
argued  in  their  new  petitions  that  even 
if  a  non-responsive  supplier  is 
penalized  under  the  contract,  the 
penalty  paid  to  the  manufacturer  is  not 
compensatory  because  the  "damages" 
cannot  offset  the  effects  of  understating 
the  U.S./Canadian  content  value  for  the 
manufacturer's  vehicles.  NHTSA  stated 
that  it  believes,  in  contrast,  that  the 
contractual  provisions  would  help 
ensure  that  outside  suppliers  provide 
content  information  without  the  need  to 
actually  impose  "damages."  The  agency 
stated  that  it  believes  outside  suppliers 
would  not  sign  contracts  that  they 
planned  to  violate  and  that,  given  that 
it  is  not  very  costly  to  provide  content 
information,  it  would  be  irrational  for 
outside  suppliers  to  decide  to  pay 
damages  instead  of  simply  providing  the 
information  (information  that  they  are, 
in  any  event,  required  by  Federal  law  to 
provide). 

The  agency  also  pointed  out  that,  in 
addition  to  providing  an  extra  incentive 
for  outside  suppliers,  such  contractual 
provisions  would  provide  an 
educational  function.  AAMA  had  stated 
in  its  petition  that  "suppliers  that 
delit)erately  do  not  respond  cite  the 
uncompensated  cost  to  establish  the 
information  on  content  in  their  parts, 
the  increased  employees  to  calculate  the 
data,  and  the  burdens  they  already  face 
in  generating  multiple  content  reports 
such  as  for  NAFTA,  AALA,  CAFE  and 
others  each  with  its  own  rules."  The 
agency  noted  that  these  sorts  of 
explanations  by  suppliers  suggest  that 
they  were  unaware  of  the  need  to 
provide  content  information  when  they 
signed  their  contracts.  The  agency 
added: 

The  inclusion  of  a  specific  contract 
provision  concerning  the  need  to  provide 
content  information  would  make  suppliers 
aware  of  this  obligation.  While  the  costs  of 
providing  content  information  may  not  be 
compensated  directly,  such  costs  are  simply 
a  necessar>'  part  of  doing  business.  Assuming 
that  suppliers  are  aware  of  these  costs,  they 
will  presumably  consider  them  in  negotiating 
their  contracts,  just  as  they  consider  other 
costs  of  doing  business.  61  FR  46389. 
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While  both  AAMA  and  AIAM 
asserted  in  their  comments  on  the 
September  1996  notice  that  the  problem 
of  outside  supplier  nonresponsiveness 
cannot  be  solved  by  contractual 
provisions,  they  did  not  address  the 
analysis  presented  by  the  agency. 
Further,  they  did  not  respond  in  any 
detail  to  the  question  in  the  September 
1996  notice  about  what  types  of  good 
faith  actions  should  be  specified  in  the 
regulation.  The  agency  notes  that  while 
AAMA  stated  that  the  vehicle 
manufacturers  have  included  specific 
provisions  concerning  content  labeling 
in  their  contracts,  that  organization  did 
not  provide  specific  examples  of  such 
provisions  or  explain  how  they  worked 
in  practice.  For  example,  AAMA  did  not 
indicate  what  penalties,  if  any.  were 
incorporated  in  the  contractual 
provisions  or  the  degree  to  which  the 
vehicle  manufacturers  had  actually 
attempted  to  enforce  such  provisions. 
With  respect  to  AIAM's  argument  that  it 
is  not  "realistic"  for  a  vehicle 
manufacturer  to  enforce  contractual 
provisions  related  to  labeling,  the 
agency  does  not  see  how  such 
enforcement  would  be  any  different 
than  enforcing  other  contractual 
provisions  that  are  part  of  the  business 
relationship  between  the  vehicle 
manufacturer  and  supplier. 

Since  the  commenters  have  not 
provided  any  new  arguments  or 
information  indicating  that  the  agency's 
previous  determinations  concerning  this 
subject  are  incorrect,  the  agency  is  not 
making  any  changes  other  than 
providing  a  two-year  extension  of  the 
limited,  temporary  provision 
established  in  the  September  1996  final 
rule.  The  agency  is  not  including  a 
definition  of  "good  faith  effort"  in 
today's  final  rule,  primarily  because  the 
vehicle  manufacturers  and  allied 
suppliers  would  likely  not  be  able  to, 
among  other  actions,  add  such 
provisions  to  their  contracts  in  time  to 
take  advantage  of  the  relief  being 
provided.  The  agency  notes,  as  it  did  in 
the  September  1996  notice,  that,  in  the 
absence  of  a  definition,  it  intends  the 
term  "good  faith  effort"  to  mean  at  least 
some  effort  beyond  the  request  for 
information  and  certificates  that  is 
required  by  part  583,  e.g..  some  kind  of 
follow-up  effort. 

At  this  time.  NHTSA  does  not 
contemplate  the  need  to  provide  further 
relief  when  this  temporary  provision 
expires.  Should  vehicle  manufacturers 
and  allied  suppliers  conclude  in  the 
future  that  there  is  a  need  to  extend  this 
provision  again,  they  should  be  aware 
that  any  future  relief  would  likely  be 
available  only  upon  demonstration  that 
specific  good  faith  actions  have  been 


taken.  To  this  end,  the  agency 
anticipates  that  it  would  specifically 
define  what  constitutes  a  "good  faith 
effort"  by  a  vehicle  manufacturer  or 
allied  supplier  to  obtain  content 
information.  Such  a  definition  of  "good 
faith  effort"  might  include  elements 
along  the  following  lines:  (1)  An  express 
contractual  provision  between  the 
vehicle  manufacturer  or  allied  supplier 
and  the  outside  supplier  which  cites  49 
CFR  part  583,  requires  the  outside 
supplier  to  provide  content  information 
in  the  time  and  manner  required  by  that 
regulation,  and  includes  some 
contractual  penalty  for  failure  to 
comply;  (2)  follow-up  efforts  (after  the 
initial  request  for  content  information) 
by  the  vehicle  manufacturer  or  allied 
supplier  to  obtain  content  information; 
and  (3)  in  instances  in  which  follow-up 
efforts  are  unsuccessful,  action  by  the 
vehicle  manufacturer  or  allied  supplier 
to  enforce  the  contractual  penalty  for 
failure  to  provide  content  information. 

NHTSA  notes  that  the  temporary  final 
rule  now  being  extended  expired  as  of 
the  end  of  1996.  that  is.  it  was  only 
available  for  carlines  first  offered  for 
sale  to  ultimate  purchasers  prior  to 
lanuary  1.  1997.  In  extending  the  final 
rule  at  this  time,  the  agency  does  not 
wish  to  create  a  gap  with  respect  to  the 
procedures  that  applied  to  any  carlines 
offered  for  sale  between  January  1.  1997 
and  now.  The  agency  notes  that  this  is 
not  likely  to  be  a  very  significant  issue, 
since  few  carlines  are  first  offered  for 
sale  to  ultimate  purchasers  in  the  early 
months  of  a  calendar  year. 

However,  given  the  circumstances  of 
today's  final  rule,  the  agency  will  permit 
manufacturers  to  re-label  any  such 
vehicles.^  In  such  an  instance,  however. 
NHTSA  urges  manufacturers  to  take 
steps  to  prevent  confusion  when 
consumers  compare  the  labels  of 
vehicles  within  the  same  carline 
manufactured  at  different  times.  For 
example,  manufacturers  could  take 
steps  to  re-label  all  of  the  vehicles 
within  a  carline  that  have  not  yet  been 
sold  to  a  consumer.  Alternatively,  the 
revised  label  could  include  a  note 
indicating  that  the  carline  percentages 
have  been  revised  during  the  model 
year.  NHTSA  notes  that  it  took  this 
same  position  in  the  September  1996 
notice  with  respect  to  model  year  1997 
carlines  which  had  been  introduced 
prior  to  issuance  of  that  final  rule. 


^  While  content  percentages  are  ordinarily 
calculated  only  once  for  a  carline  for  a  particular 
model  year,  NHTSA  has  previously  concluded  that, 
under  special  circumstances,  manufacturers  may 
revise  the  carline  percentages.  See  interpretation 
letter  to  Diamond  Star  Motors  dated  February  10. 
1995. 


Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  rot 
reviewed  under  Executive  Order  12866. 
NHTSA  has  considered  the  economic 
implications  of  this  regulation  and 
determined  that  it  is  not  significant 
within  the  meaning  of  the  DOT 
Regulatory  Policies  and  Procedure. 
Today's  amendment  will  not  affect 
manufacturer  or  supplier  costs.  It 
simply  provides  additional  flexibility  to 
vehicle  manufacturers  and  their  allied 
suppliers  in  making  content 
calculations. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  amendments  simply  provide 
additional  flexibility  to  vehicle 
manufacturers  and  their  allied  suppliers 
in  making  content  calculations. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  this  action. 

C.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  did  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  state  laws  are  affected. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  States  are  preempted 
from  promulgating  laws  and  regulations 
contrary  to  the  provisions  of  this  rule. 
The  rule  does  not  require  submission  of 
a  petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

E.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  this  rule  will  not 
significantly  affect  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  583 

Motor  vehicles.  Imports.  Labeling, 
Reporting  and  recordkeeping 
requirements. 


UMI 
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In  consideration  of  the  foregoing,  49 
CFR  part  583  is  amended  as  follows: 

part  ;  {     i  jtomobile  parts 
contek;  ..abeling 

1.  The  authority  for  part  583 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32304.  49  CFR  1.50, 
501.2(0. 

2.  Section  583.6  is  amended  by 
revising  paragraph  (c)(6)  to  read  as 
follows: 

§  583.6    Procedure  for  determining  U.SJ 
Canadian  parts  content. 

*        *        »        »        * 

(c)«  *  • 

(6)  For  carlines  which  are  first  offered 
for  sale  to  ultimate  purchasers  before 
January  1,  1999,  if  a  manufacturer  or 
allied  supplier  requests  information  in  a 
timely  manner  from  one  or  more  of  its 
outside  suppliers  concerning  the  U.S./ 
Canadian  content  of  particular 
equipment,  but  does  not  receive  that 
information  despite  a  good  faith  effort  to 
obtain  it,  the  manufacturer  or  allied 
supplier  may  make  its  own  good  faith 
value  added  determinations,  subject  to 
the  following  provisions: 

(i)  The  manufactiu«r  or  allied 
supplier  shall  make  the  same  value 
added  determinations  as  would  be  made 
by  the  outside  supplier,  i.e.,  whether  70 
percent  or  more  of  the  value  of 
equipment  is  added  in  the  United  States 
and/or  Canada; 

(ii)  The  manufacturer  or  allied 
supplier  shall  consider  the  amount  of 
value  added  and  the  location  in  which 
the  value  was  added  for  all  of  the  stages 
that  the  outside  supplier  would  be 
required  to  consider; 

(iii)  The  manu&cturer  or  allied 
supplier  may  determine  that  the  value 
added  in  the  United  States  and/or 
Canada  is  70  percent  or  more  only  if  it 
has  a  good  faith  basis  to  make  that 
determination; 

(iv)  A  manufacturer  and  its  allied 
suppliers  may,  on  a  combined  basis, 
make  value  added  determinations  for  no 
more  than  10  percent,  by  value,  of  a 
carline's  total  parts  content  from  outside 
suppliers; 

(v)  Value  added  determinations  made 
by  a  manufacturer  or  allied  supplier 
under  this  paragraph  shall  have  the 
same  effect  as  if  they  were  made  by  the 
outside  supplier; 

(vi)  This  provision  does  not  affect  the 
obligation  of  outside  suppliers  to 
provide  the  requested  information. 

Issued  on:  June  17.  1997. 
Ricardo  Martinez. 
Administrator. 
|FR  Doc.  97-16333  Filed  &-18-97;  3:13  pm| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
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Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Crustacean  Fisheries;  1997  Harvest 
Guideline 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Harvest  guideline  for 
crustaceans  for  1997. 


SUMMARY:  NMFS  announces  a  1997 
harvest  guideline  of  322,912  lobsters  for 
the  Northwestern  Hawaiian  Islands 
(NWHI)  crustacean  fishery.  This  is  a 
reduction  of  4,088  lobsters  from  the 
harvest  guideline  of  327,000  lobsters 
published  on  May  23,  1997.  This  change 
in  the  harvest  guideline  was  identified 
as  a  future  action  in  the  May  23. 1997. 
publication  and  is  necessary  to  account 
for  mortality  from  anticipated  discards 
in  the  fishery,  which  increases  fishing 
mortality  beyond  the  harvest  guideline. 
DATES:  Effective  July  1.  1997. 
ADDRESSES:  Copies  of  background 
material  for  determining  the  harvest 
guideline  may  be  obtained  from  Dr. 
William  Hogarth,  Acting  Regional 
Administrator,  Southwest  Region.  501 
West  Ocean  Boulevard.  Suite  4200. 
Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alvin  Katekaru,  NMFS,  (808)  973-2985 
or  Mr.  Svein  Fougner,  NMFS.  (562)  980- 
4034. 

SUPPLEMENTARY  INFORMATION:  A  harvest 
guideline  for  the  NWHI  crustacean 
fishery  of  327,000  spiny  and  slipper 
lobster  combined  was  announced  in  the 
Federal  Register  on  May  23,  1997  (62 
FR  28376)  for  the  fishing  season 
beginning  July  1, 1997.  The  basis  for 
setting  the  harvest  guideline  was 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  A  summary  of  the  procedure  was 
discussed  at  that  time  and  will  not  be 
repeated  here. 

Also  discussed  in  the  announcement 
was  the  high-grading  (retention  of  only 
the  more  valuable  components  of  the 
catch)  that  had  occurred  diuing  the 
1996  fishing  season.  Mortality  of 
discarded  lobster  is  believed  to  be  high 
in  the  NWHI;  therefore,  high-grading 


results  in  fishing  mortality  in  excess  of 
the  harvest  guideline  and  thus 
compromises  a  major  objective  of 
Amendment  9. 

There  were  differences  between  the 
estimate  of  high-grading  by  NMFS  and 
that  reported  by  the  permit  holders  in 
1996;  therefore,  the  Western  Pacific 
Fishery  Management  Council  (Council) 
convened  a  panel  of  technical  experts  to 
conduct  a  thorough  review  of  the  1996 
fishery.  The  panel  concluded  that,  while 
the  approach  used  by  NMFS  to  estimate 
high-grading  was  technically  sound,  the 
underlying  assumptions  and  data  NMFS 
used  in  making  the  estimate  likely 
resulted  in  an  overestimate  of 
discarding  in  1996.  The  review  panel 
agreed,  however,  that  discarding  needs 
to  be  accounted  for  in  the  management 
program. 

Tne  Council  met  in  April  and.  after 
considering  comments  from  the  experts 
panel,  its  Advisory  Panel,  Plan  Team, 
and  Scientific  and  Statistical 
Committee,  determined  that  changes 
were  needed  in  the  harvest  guideline 
system  to  ensure  achievement  of  the 
objectives  of  Amendment  9.  Necessary 
changes  include  a  pre-season  or  in- 
season  estimate  of  the  amount  of  high- 
grading  and  associated  mortality  so  that 
the  fishery  can  be  closed  when  total 
harvest  (retained  catch  plus  discards) 
reaches  the  harvest  guideline  level.  The 
Council  decided  that,  for  the  1997 
fishing  season,  the  rate  of  discards  as 
recorded  by  the  permit  holders  during 
the  1996  fishing  season  (1.25  percent) 
should  be  used  as  an  estimate  of 
discards  for  the  1997  fishery,  while 
recognizing  that  a  better  method  needs 
to  be  developed  to  estimate  annual 
discards.  Therefore,  the  harvest 
guideline  of  327,000  spiny  and  slipper 
lobsters  must  be  reduced  by  1.25 
percent,  that  is,  4,088  lobsters. 
Accordingly,  the  harvest  guideline  for 
the  1997  fishing  season,  which  begins 
on  July  1,  is  322.912  spiny  and  slipper 
lobster  combined. 

This  change  is  implemented  under 
the  framework  procedures  of 
Amendment  9,  in  this  case  the 
"Procedure  for  established  measures"  at 
50  CFR  part  660.53(c).  A  letter  will  be 
sent  by  the  Regional  Administrator  to  all 
permit  holders  to  advise  them  of  the 
action. 

The  Southwest  Region,  NMFS.  will 
monitor  landings  against  the  harvest 
guideline  and  issue  timely  reports  of 
summary  catch  and  effort  information. 
However,  participants  are  advised  to 
contact  the  Southwest  Region  (see 
ADDRESSES)  periodically  to  stay  abreast 
of  any  change  in  the  harvest  guideline 
and  progress  of  the  fishery  toward 
attaining  the  harvest  guideline.  Under 
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the  procedures  in  50  CFR  660.50(b)(3). 
NMFS  will  announce  the  date  upon 
which  the  harvest  guideline  will  be 
reached  and  close  the  fishery. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator,  NMFS, 
finds  that  because  this  action  merely 
revises  a  previously  announced  harvest 
guideline  to  account  for  discard  data 
under  the  FMP's  objective  formula  for 
calculating  the  harvest  guideline,  no 
useful  purpose  would  be  served  by 
providing  prior  notice  and  opportvuiity 
for  public  comment.  As  such,  under 
authority  at  5  U.S.C.  553(b)(B),  such 
procedures  can  be  waived  as 
unnecessary.  Similarly,  there  is  good 
cause  under  5  U.S.C.  553  (d)(3)  to 
establish  an  effective  date  less  than  30 
days  after  date  of  publication. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  17,  1997. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-16370  Filed  0-20-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 
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AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
processing  tomatoes.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Canning  and  Processing 
Tomato  Endorsement  tmd  the  late 
planting  agreement  option  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  Canning 
and  Processing  Tomato  Endorsement  to 
the  1997  and  prior  crop  years. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  July  23,  1997, 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road. 
Kansas  City,  MO  64131. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton,  Insurance 
Management  Specialist,  Research  and 
Development,  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation,  at  the  Kansas  City,  MO, 
address  listed  above,  telephone  (816) 
926-7730. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866,  and,  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Art  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  are  being  reviewed  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  under 
OMB  control  number  0563-0053.  The 
processing  tomatoes  are  described  in  the 
background. 

The  title  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance." 

The  burden  associated  with  the 
processing  tomatoes  is  estimated  at  19 
minutes  per  response  from 
approximately  1.112  respondents  each 
year  for  a  total  number  of  364  hours. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the  - 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  intbrmation  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  noffeffect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  Uie  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  mle  vsrill  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  larger  entities.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
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provisions  of  the  Regulatory  Flexibility 
Act  (  5  U.S.C.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24.  1983. 

Executive  Order  No.  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provision  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.160. 
Processing  Tomato  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  suf)ersede  the  current 
provisions  for  insuring  canning  and 
processing  tomatoes  found  at  7  CFR 
401.114  (Caiuiing  and  Processing 
Tomato  Endorsement).  FCIC  also 
proposes  to  amend  401.114  to  limit  its 
effect  to  the  1997  and  prior  crop  years. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Canning 
and  Processing  Tomato  Endorsement's 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FQC  is 
proposing  substantive  changes  in  the 


provisions  for  insuring  processing 
tomatoes  as  follows: 

1.  Remove  the  word  "canning"  from 
the  title  of  the  policy. 

2.  Section  1 — Add  definitions  for  the 
terms  "acre."  "bypassed  acreage," 
"days,"  "FSA,"  "final  planting  date," 
"good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"planted  acreage,"  "practical  to 
replant,  '  "processor,"  "processor 
contract,"  "production  guarantee  (per 
acre),"  "replanting,"  "timely  planted," 
"ton,"  and  "written  agreement"  for 
clarification. 

3.  Section  2(a) — For  California  only, 
eliminate  unit  division  for  acreage  that 
is  owned  by  one  entity  and  operated  by 
another  entity  on  a  share  basis.  This 
change,  in  conjunction  with  other 
optional  imit  structure  changes 
proposed  herein,  (see  item  4  below)  will 
provide  an  insurance  product  that  is 
more  fiexible  for  insureds  and  is  easier 
to  administer.  Current  provisions  that 
require  imit  division  by  share 
arrangement  are  difficult  to  administer 
in  California  because  shareholder 
arrangements  vary  a  great  deal  from  year 
to  year. 

4.  Section  2(n(4)(iii) — In  California 
only,  allow  optional  units  to  be 
established  if  acreage  planted  to 
tomatoes  is  separated  by  a  field  that  is 
not  planted  to  tomatoes  or  by  a 
permanent  boundary  such  as  a 
permanent  waterway,  fence,  public  road 
or  woodland.  Such  optional  units  must 
consist  of  the  minimum  number  of  acres 
specified  in  the  Special  F^visions. 
Optional  units  will  only  be  allowed 
where  the  processor  contract  is  acreage 
based  as  opposed  to  production  based. 
This  change  provides  a  unit  structure 
that  is  less  complex  to  administer,  and 
is  compatible  with  the  land  location  and 
landowner  changes  that  occur  on  fm 
annual  basis  in  California. 

5.  Section  3(a) — Specify  that  an 
insured  may  select  only  one  price 
election  for  all  the  processing  tomatoes 
planted  in  the  county  that  are  insured 
under  the  policy,  unless  the  Special 
Provisions  provide  different  price 
elections  by  type,  in  which  case  the 
insured  may  select  one  price  election  for 
each  tomato  type  specified  in  the 
Special  Provisions.  The  price  election 
the  producer  chooses  for  each  type  must 
have  the  same  percentage  relationship 
to  the  maximum  price  available.  This 
will  help  to  protect  against  adverse 
selection  and  simplifies  administration 
of  the  program. 

6.  Section  3(b) — Specify  the  liability 
under  this  policy  will  not  exceed  the 
number  of  tons  under  a  processor 
contract  in  effect  on  or  before  the  earlier 
of  August  20  or  the  date  of  damage  to 


the  insured  crop  in  all  counties  with  an 
acreage  reporting  date  of  7/15.  or  on  or 
before  the  acreage  reporting  date  or  the 
date  of  damage  in  all  other  counties. 
(Exclude  damage  that  occurs  in  stage 
one  or  damage  that  results  in  a  replant 
payment.) 

7.  Section  3  (c)  and  (d) — Specify:  (c) 
The  price  elections  used  to  determine 
the  amount  of  indemnity  are  progressive 
by  stages  and  increase,  at  specified 
intervals,  to  the  price  used  for  final 
stage  losses;  and  (d)  Any  acreage  of 
tomatoes  damaged  to  the  extent  that  the 
majority  of  producers  in  the  area  would 
not  normally  further  care  for  the 
tomatoes,  will  be  deemed  to  have  been 
destroyed  even  though  you  may 
continue  to  care  for  it.  The  price 
election  used  to  determine  the  amount 
of  indenmity  will  be  that  applicable  to 
the  stage  in  which  the  tomatoes  were 
destroyed. 

8.  Sections  4 — Change  the  contract 
change  date  from  November  30  to 
August  31  preceding  the  cancellation 
date  for  California,  and  from  December 
31  to  November  30  preceding  the 
cancellation  date  for  all  other  states. 
This  will  maintain  an  adequate  time 
period  between  the  contract  change  date 
and  the  revised  cancellation  date. 

9.  Section  5 — Change  the  cancellation 
and  termination  dates  from  February  15 
to  January  15  in  California,  and  from 
April  15  to  March  15  for  all  other  states. 
This  change  is  necessary  to  standardize 
the  cancellation  and  termination  dates 
with  the  sales  closing  dates.  Sales 
closing  dates  were  changed  to  comply 
with  requirements  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994. 

10.  Section  6 — Require  the  producer 
to  provide  a  copy  of  the  processor 
contract  to  the  insurance  provider  on  or 
before  August  20  in  all  counties  with  an 
acreage  reporting  date  of  7/15,  or  on  or 
before  the  acreage  reporting  date  in  all 
other  counties.  In  some  instances 
contracts  are  not  completed  prior  to 
August  20  in  counties  with  a  7/15 
acreage  reporting  date. 

11.  Section  8(a)(3) — Specify  that  the 
crop  insured  will  be  tomatoes  that  are 
grown  under  and  in  accordance  with  the 
requirements  of  a  processor  contract 
executed  on  or  before  August  20  for  all 
counties  with  an  acreage  reporting  date 
of  7/15,  or  on  or  before  the  acreage 
reporting  date  in  all  other  counties,  and 
are  not  excluded  from  the  processor 
contract  for  or  during  the  crop  year. 

12.  Section  8(b)— Specify  ttat  if  the 
processor  contract  under  which  the 
insured  retains  control  of  the  acreage  on 
which  the  tomatoes  are  grown  and  that 
provides  for  delivery  of  the  tomatoes 
under  certain  conditions  and  at  a 
stipulated  price,  the  insured  will  be 
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considered  to  have  a  share  in  the 
insured  crop  if  the  insured  retains  the 
risk  of  loss. 

13.  Section  8(c) — Specify  the 
requirements  under  which  the  tomato 
producer  who  is  also  a  processor  may 
establish  an  insurable  interest  in  the 
insured  crop. 

14.  Section  9(a) — Require  that  any 
acreage  damaged  prior  to  the  final 
planting  date  to  the  extent  that  the 
majority  of  growers  in  the  area  would 
normally  not  further  care  for  the  crop 
must  be  replanted  unless  the  insurer 
agrees  that  replanting  is  not  practical. 

15.  Section  9(b) — Specify  Qiat  rotation 
requirements  shown  in  the  Special 
Provisions  must  be  met  for  acreage  to  be 
insured. 

16.  Section  10 — Add  provisions 
stating  that  the  insurance  period  will 
end  when  the  amount  of  tomatoes 
delivered  equals  the  amount  of 
production  under  contract. 

17.  SecUon  ll(a)(l>— Clarify  that 
adverse  weather  conditions  include:  (1) 
Excessive  moisture  that  prevents 
harvesting  equipment  from  entering  the 
field  or  prevents  timely  operation  of 
harvesting  equipment;  and  (2) 
abnormally  hot  or  cold  temperatures 
that  cause  acreage  to  be  bypassed. 

18.  Section  11(a)(3)  and  (4)— Clarify 
that  insect  and  disease  damage  as  a 
cause  of  loss  does  not  include  damage 
due  to  insufficient  or  improper 
application  of  insect  and  disease  control 
measures. 

19.  Section  11(b)— Clarify  that  the 
insurance  provider  will  not  cover  loss  of 
production:  (1)  On  bypassed  acreage  if 
the  acreage  is  bypassed  due  to  the 
breakdown  or  non-operation  of 
equipment  or  facilities;  (2)  on  bypassed 

^  acreage  if  acreage  to  be  bypassed  is 
'  selected  based  on  the  availability  of  a 
crop  insurance  payment;  (3)  due  to 
processing  tomatoes  not  being  timely 
harvested,  uniess  the  delay  in 
harvesting  is  direcUy  due  to  an  insured 
cause  of  loss;  (4)  due  to  failure  to  follow 
the  requirements  contained  in  the 
processor  contract;  (5)  due  to  damage 
that  occurs  to  unharvested  production 
after  the  producer  delivers  the 
production  required  by  the  processor 
contract;  and  (6)  due  to  failure  to  market 
the  tomatpes  unless  such  failure  is  due 
to  actual  physical  damage  due  to  a 
specified  cause  of  loss. 

20.  Section  12 — Add  provisions  to 
provide  a  replanting  payment.  The 
current  tomato  policy  does  not  allow  a 
replanting  payment.  A  replanting 
payment  will  be  allowed  only  if  the 
crop  sustained  a  loss  in  excess  of  50 
percent  of  the  plant  stand.  This  change 
is  consistent  with  replanting  payment 
provisions  contained  in  the  Fresh 
Market  Tomato  (Guaranteed  Production 


Plan)  Crop  Provisions  and  Fresh  Market 
Tomato  (dollar  plan)  Crop  Provisions. 
The  replant  provisions  were  requested 
by  tomato  growers  and  insurance 
providers. 

21.  Section  13(a)(2)— Clarify  that  the 
producer  must  give  notice  on  or  before 
the  date  the  tomatoes  should  be 
harvested  if  any  acreage  on  a  unit  will 
not  to  be  harvested. 

22.  Section  14(c)(l)(i)(E)— Clarify  that 
the  total  production  to  count  will 
include  appraised  production  on 
bypassed  acreage,  unless  adequate 
evidence  is  provided  to  show  the 
acreage  was  bjrpassed  for  insurable 
reasons. 

23.  Section  14(d) — Specifies  that  once 
harvest  has  begun  on  any  acreage 
covered  by  a  processor  contract  that 
specifies  the  number  of  tons  to  be 
delivered,  the  total  indemnities  payable 
will  be  limited  to  an  amount  based  on 
the  number  of  tons  of  production 
necessary  to  fulfill  the  quantity  of 
production  remaining  to  be  delivered 
under  the  processor  contract  consistent 
with  the  number  of  acres  planted. 

24.  Section  15 — Provide  insurance 
coverage  by  written  agreement.  FCIC  has 
a  long  standing  policy  of  permitting 
certain  modifications  of  the  insurance 
contract  by  written  agreement  for  some 
policies.  This  amendment  allows  FCIC 
to  tailor  the  policy  to  a  specific  insured 
in  certain  instances.  The  new  section 
will  cover  the  procedures  for  and 
duration  of  written  agreements. 

Good  cause  is  shown  to  allow  30  days 
for  comments  after  this  rule  is  published 
in  the  Federal  Register.  This  rule 
improves  processing  tomato  crop 
insurance  coverage  and  brings  it  under 
the  Common  Crop  Insurance  Policy 
Basic  Provisions  for  consistency  among 
policies.  The  earliest  contract  change 
date  required  for  new  policies  is  August 
31.  It  is  therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  the  new  provisions. 
Therefore,  public  interest  requires  the 
agency  to  act  immediately  to  make  these 
provisions  available  for  the  1998  crop 
year. 

List  of  Subjects  in  CFR  Parts  401  and 
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Canning  and  processing  tomato 
endorsement.  Crop  insurance. 
Processing  tomato. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  401  and  457  as 
follows: 


PART  401— GENtMAL  uROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

2.  The  introductory  text  of  §401.114 
is  revised  to  read  as  follows: 

§401.114    Canning  and  processing  tomato 
endorsemenL 

The  provisions  of  the  Canning  and 
Processing  Tomato  Crop  Insurance 
Endorsement  for  the  1988  through  the 
1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS: 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §457.160  to  read  as 
follows: 

§  457. 1 60    Processing  toniato  crop 
Insurance  provisions. 

The  Processing  Tomato  Crop 
hisurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FCIC  policies: 

United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Reinsured  {>olicies: 

(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Processing  Tomato  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions:  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 
1.  Definitions 

Acre — 43.560  square  feet  of  land  on  which 
row  widths  do  not  exceed  6  feet,  of  if  row 
width  exceeds  6  feet,  the  land  on  which  at 
least  7260  linear  feet  rows  are  planted. 

Bypassed  acreage — Land  on  which 
production  is  ready  for  harvest  but  is  not 
harvested. 

Days — Calendar  days. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  planting  date— The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  must  initially  be  planted  in  order  to 
be  insured  for  the  full  production  guarantee. 

First  fruit  set — The  reproductive  stage  of 
the  plant  when  30  percent  of  the  plants  have 
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produced  a  fruit  that  has  reached  a  minimum 
of  one  inch  in  diameter. 

Good  farming  practices — ^The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  required  by  the  tomdto  processor 
contract  with  the  processing  company,  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  aigronomic  and  weather 
conditions  in  the  county. 

Harvest — The  severance  of  tomatoes  from 
the  vines. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Planted  acreage — Land  in  which  seed  or 
plants  have  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  at  the  correct  depth,  into  a  seedbed 
that  has  been  propwrly  prepared  for  the 
planting  method  and  production  practice. 
Tomatoes  must  initially  be  placed  in  rows  far 
enough  apart  to  permit  cultivation  to  be     ^ 
considered  planted.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Plant  stand — The  number  of  plants  per 
acre  that  is  considered  to  be  the  normal 
plants  per  acre  for  the  applicable  tomato 
variety  and  growing  area. 

Practical  to  replant — In  lieu  of  the 
definition  of  'Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
marketing  window,  condition  of  the  field, 
and  time  to  crop  maturity,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant,  unless 
production  from  the  replanted  acreage  can  be 
delivered  under  the  terms  of  the  processor 
contract. 

ftocessof  — Any  business  enterprise 
regularly  engaged  in  processing  tomatoes  for 
human  consumption,  that  possesses  all 
licenses  and  permits  for  processing  tomatoes 
required  by  the  state  in  which  it  operates, 
and  that  possesses  facilities,  or  has 
contractual  access  to  such  facilities,  with 
enough  equipment  to  accept  and  process 
contracted  processing  tomatoes  within  a 
reasonable  amount  of  time  after  harvest. 

Processor  contract — A  written  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum: 

(a)  The  producer's  commitment  to  plant 
and  grow  processing  tomatoes,  and  to  deliver 
the  tomato  production  to  the  processor: 


(b)  The  processor's  conmiilment  to 
purchase  all  the  production  stated  in  the 
contract:  and 

(c)  A  price  per  ton  that  will  be  paid  for  the 
production. 

Production  guarantee  (per  acre) — The 
number  of  tons  determined  by  multiplying 
the  approved  APH  yield  per  acre  by  the 
coverage  level  percentage  you  elect. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  tomato 
seed  or  plants  and  then  replacing  the  tomato 
seed  or  plants  in  the  insured  acreage  with  the 
expectation  of  growing  a  successful  crop. 

Timely  planted — Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Ton— Two  thousand  (2,000)  pounds 
avoirdupois. 

l/SD/1— United  States  Department  of 
Agriculture. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  For  California  only,  in  lieu  of  the  unit 
definition  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
basic  units  will  consist  of  all  insurable 
acreage  in  the  county  in  which  you  have  a 
share. 

(b)  Unless  limited  by  the  Special 
Provisions,  a  basic  unit  as  defmed  in  section 
2(a)  for  California  only,  or  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8) 
for  all  states  except  California,  may  be 
divided  into  optional  units  if,  for  each 
optional  unit,  you  meet  all  the  conditions  of 
this  section.  Optional  units  will  be  available 
only  if  the  processor  contract  stipulates  the 
number  of  acres  that  are  under  contract  and 
not  a  specific  amount  of  production. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(e)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
re(K)rt  for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee: 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit: 

(3)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 


maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us:  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable, 
unless  otherwise  specified  by  written 
agreement: 

(i)  Optional  units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number. 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  (in  those  counties  where 
"non-irrigated"  practice  is  allowed  in  the 
actuarial  table)  if  both  are  located  in  the  same 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  sef>arate  non- irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  separate  optional  unit 
provided  that  all  other  requirements  of  this 
section  are  met. 

(iii)  Optional  Units  on  Separate  Acreage 
Planted  to  Tomatoes:  In  California  only,  in 
addition  to  or  instead  of  establishing  optional 
units  by  section,  section  equivalent,  or  FSA 
Farm  Serial  Number,  optional  units  may  be 
established  if  acreage  planted  to  tomatoes  is 
separated  by  a  field  that  is  not  planted  to 
tomatoes  or  by  a  permanent  boundary,  such 
as,  a  permanent  waterway,  fence,  public  road 
or  woodland.  Such  optional  unit  must 
consist  of  the  minimum  number  of  acres 
stated  in  the  Special  Provisions.  Acreage 
planted  to  tomatoes  that  is  less  than  the 
minimum  number  of  acres  required  will 
attach  to  the  closest  unit  within  the  section, 
section  equivalent  or  FSA  Farm  Serial 
Number. 
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3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  processing  tomatoes  in  the  county 
insured  under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  processing  tomato 
type  designated  in  the  Special  Provisions. 
The  price  elections  you  choose  for  each  type 
must  have  the  same  percentage  relationship 
to  the  maximum  price  offered  by  us  for  each 
type.  For  example,  if  you  choose  100  percent 
of  the  maximum  price  election  for  one  type, 
you  must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

(b)  Liability  under  this  policy  will  not 
exceed  the  number  of  tons  under  a  processor 
contract  in  effect  on  or  before  the  earlier  of: 
(1)  August  20  or  the  date  of  damage  to  the 
insured  crop  in  all  counties  with  an  acreage 
reporting  date  of  7/15;  or  (2)  The  acreage 
reporting  date  or  the  date  of  damage  in  all 
other  counties.  (Exclude  damage  that  occurs 
in  stage  one  or  damage  that  results  in  a 
replant  payment.) 

(c)  The  price  election  used  to  determine 
the  amount  of  an  indemnity  are  progressi\o 
by  stages  and  increase,  at  specifled  intervals, 
to  the  price  used  for  final  stage  losses.  Stages 
will  be  determined  on  an  acre  basis.  The 
stages  and  production  guarantees  are: 

(1)  First  stage  is  from  planting  until  first 
fruit  set.  If  any  acreage  of  the  insured  crop 
is  destroyed  in  this  stage,  the  price  used  to 
determine  whether  or  not  an  indemnity  is 
owed  for  such  acreage  will  be  50  percent  of 
your  price  election; 

(2)  Second  stage  is  from  the  first  fruit  set 
until  harvest.  If  any  acreage  of  the  insured 
crop  is  destroyed  in  this  stage,  the  price  used 
to  determine  whether  or  not  an  indemnity  is 
owed  for  such  acreage  will  be  80  percent  of 
your  price  election;  and 

(3)  Third  stage  (final  stage)  is  harvested 
acreage.  The  price  election  used  in  this  stage 
to  determine  whether  or  not  an  indemnity  is 
due  will  be  100  hundred  percent  of  your 
price  election. 

(d)  Any  acreage  of  tomatoes  damaged  to  the 
extent  that  the  majority  of  producers  in  the 
area  would  not  normally  further  care  for  the 
tomatoes,  will  be  deemed  to  have  been 
destroyed  even  though  you  may  continue  to 
care  for  it.  The  price  election  used  to 
determine  the  amount  of  an  indemnity  will 
be  that  applicable  to  the  stage  in  which  the 
tomatoes  were  destroyed. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8). 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date  for  California 
and  November  30  preceding  the  cancellation 
date  for  ail  other  states. 

5.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Life  of 

Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dales  are  January  15  in 
California  and  March  15  in  all  other  states. 


6.  Report  of  Acreage 

In  addition  to  the  provisions  of  section  6 
(Report  of  Acreage)  of  the  Basic  Provisions 
(§457.8),  you  must  provide  a  copy  of  all 
processor  contracts  to  us  on  or  before  August 
20  in  all  counties  with  an  acreage  reporting 
date  of  7/15,  or  on  or  before  the  acreage 
reporting  date  in  all  other  counties. 

7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  the  Basic  Provisioiu 
(§  457.8),  the  annual  premium  amount  is 
determined  by  multiplying  the  production 
guarantee  per  acre  by  the  price  election  for 
unharvested  acreage,  by  the  premium  rate,  by 
the  insured  acreage,  by  the  applicable  share 
at  the  time  of  planting,  and  ultimately  by  any 
applicable  premium  adjustment  factors 
contained  in  the  Actuarial  Table. 

8.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  tomatoes  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harvest  as 
processing  tomatoes; 

(3)  That  are  grown  under  and  in 
accordance  with  the  requirements  of  a 
processor  contract  executed  on  or  before 
August  20  in  all  counties  and  states  with  an 
acreage  reporting  date  of  7/15,  or  on  or  before 
the  acreage  reporting  date  in  all  other 
counties,  and  are  not  excluded  from  the 
processor  contract  for  or  during  the  crop 
yean  and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Grown  where  tomatoes  have  been  grown 
in  either  of  the  two  previous  years,  except  in 
California; 

(ii)  Interplanted  with  another  crop;  or 
(iii)  Planted  into  an  established  grass  or 
legume. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the  acreage 
on  which  the  tomatoes  are  grown,  you  are  at 
risk  of  loss  for  failure  to  deliver,  and  the 
processor  contract  provides  for  delivery  of 
tomatoes  under  specified  conditions  and  at  a 
stipulated  price  per  unit  of  delivery. 

(c)  A  tomato  producer  who  is  also  a 
processor  may  establish  an  insurable  interest 
if  the  following  requirements  are  met: 

(1)  The  processor  must  meet  the 
requirements  as  defined  in  these  crop 
provisions; 

(2)  The  Board  of  Directors  or  officers  of  the 
processor  must  have  executed  a  resolution 
that  sets  forth  essentially  the  same  terms  as 

a  processor  contract.  Such  resolution  will  be 
considered  a  contract  under  the  terms  of  the 
processing  tomato  crop  insurance  f>olicy;  and 

(3)  Our  inspection  of  the  processing 
facilities  determines  that  they  satisfy  the 
definition  of  a  processor  contained  in  section 
1  of  these  crop  provisions. 

9.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 


(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  growers  in  the  area 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant; 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  section  8  of  these  crop 
provisions  or  in  the  Special  Provisions. 

10.  Insurance  Period 

In  lieu  of  the  provisions  of  section  1 1 
(Insurance  Period)  of  the  Basic  Provisions 
(§457.8),  regarding  the  end  of  the  insurance 
period,  insurance  ceases  at  the  earlier  of  the 
date: 

(a)  The  production  delivered  to  the 
processor  equals  the  amount  of  production 
under  contract,  if  the  processor  contract 
stipulates  a  specific  amount  of  production  to 
be  delivered; 

(b)  The  number  of  tons  delivered  to  the 
processor  equals  the  number  of  insured 
contracted  acres  multiplied  by  the  approved 
yield,  if  the  processor  contract  stipulates  a 
specific  number  of  acres  from  which  all 
production  is  to  be  delivered; 

(c)  The  tomatoes  were  totally  destroyed; 

(d)  The  tomatoes  should  have  been 
harvested; 

(e)  The  tomatoes  were  abandoned; 

(f)  Harvest  was  completed; 

(g)  Final  adjustment  of  a  loss  was 
completed;  or 

(h)  The  following  calendar  date  for  the  end 
of  the  insurance  period: 

(1)  October  20  in  California;  and 

(2)  October  10  in  all  other  states. 

11.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8): 

(a)  Insurance  is  provided  only  against  the 
following  causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Adverse  weather  conditions,  including 
but  not  limited  to: 

(i)  Excessive  moisture  that  prevents  the 
harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnormally  hot  or  cold  tempteratures 
that  cause  insured  acreage  to  be  bypassed 
because  an  unexpected  number  of  acres  over 
a  large  producing  area  are  ready  for  harvest 
at  the  same  time,  and  the  total  production  is 
beyond  the  normal  capacity  of  the  processor 
to  timely  harvest  or  process; 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife,  unless  appropriate  control 
measures  have  not  been  taken; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  [>eriod;  or 

(9)  Physical  damage  to  the  production  to 
the  extent  that  the  processor  is  unable  to 
utilize  it.  if  caused  by  an  insured  cause  of 
loss  that  occurs  during  the  insurance  period. 
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(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  any  loss  of  production: 

(1)  On  bypassed  acreage,  if  the  acreage  is 
bypassed  due  to  the  breakdown  or  non- 
operation  of  equipment  or  facilities: 

(2)  On  bypassed  acreage,  if  acreage  to  be 
bypassed  is  selected  based  on  the  availability 
of  a  crop  insurance  payment; 

(3)  Due  to  the  processing  tomatoes  not 
being  timely  harvested,  unless  such  delay  in 
harvesting  is  solely  and  directly  due  to  an 
insured  cause  of  loss; 

(4)  Due  to  your  failure  to  follow  the 
requirements  contained  in  the  processor 
contract; 

(5)  Due  to  damage  that  occurs  to 
unharvested  production  after  you  deliver  the 
production  required  by  the  processor 
contract:  or 

(6)  Due  to  failure  to  market  the  tomatoes 
unless  such  failure  is  due  to  actual  physical 
damage  from  a  cause  specified  in  section 
n(a). 

12.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8).  a  replanting  payment  is  allowed  if 
the  crop  sustained  a  loss  exceeding  50 
percent  of  the  plant  stand  and  it  is  practical 
to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  of  the  production  guarantee  or  3  tons, 
multiplied  by  your  price  election,  multiplied 
by  your  share. 

13.  Dubes  in  the  Event  of  Damage  or  Loss 
In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8).  you  must 
give  us  notice: 

(a)  Not  later  than  48  hours  after: 

(1)  Total  destruction  of  the  tomatoes  in  the 
unit;  or 

(2)  Discontinuance  of  harvest  on  a  unit  on 
which  production  remains; 

(b)  Within  3  days  of  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested  and  document  why  the 
acreage  was  bypassed.  Failure  to  provide 
such  information  may  result  in  our 
determination  that  the  acreage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested,  you  must  leave 
representative  samples  of  the  unharvested 
crop  for  our  inspection.  The  samples  must  be 
at  least  10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit  and  must  not 
be  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  notice  is  given  to 
us;  and 

(c)  At  least  15  days  prior  to  the  beginning 
of  harvest  if  you  intend  to  claim  an 
indemnity  on  any  unit,  or  inimediately  if 
damage  is  discovered  during  harvest.  If  you 
fail  to  notify  us  we  may  consider  all  such 
production  to  be  undamaged  and  include  it 
as  production  to  count. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
fepvate  acceptable  production  records: 


(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable; 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  the  respective  price  election  by 
type,  if  applicable; 

(3)  Totaling  the  results  in  section  14(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted,  by  type  if  applicable,  (see 
subsection  14(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  section  14(b)(4); 

(6)  Subtracting  the  result  in  section  14(b)(5) 
from  the  result  in  section  14(b)(3);  and 

(7)  Multiplying  the  result  in  section 
14(b)(6)  by  your  share. 

(c)  The  total  production  to  count,  specified 
in  tons,  from  all  insurable  acreage  on  the  unit 
will  include: 

(1)  All  appraised  production  as  follows; 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes; 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us; 
or 

(E)  That  is  bypassed  unless  the  acreage  was 
bypassed  due  to  a  cause  of  loss  stated  in 
section  11(a). 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandoned,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested. 

(2)  All  harvested  production  (in  tons) 
delivered  to  the  processor  which  meets  the 
quality  requirements  of  tfie  processor 


contract  (expressed  as  usable  or  payable 
weight). 

(3)  All  harvested  tomato  production 
delivered  to  processor  which  does  not  meet 
the  quality  requirements  of  the  processor 
contract  due  to  not  being  timely  delivered. 

(d)  Once  harvest  has  begun  on  any  acreage 
covered  by  a  processor  contract  that  specifies 
the  number  of  tons  to  be  delivered,  the  total 
indemnity  payable  will  be  limited  to  an 
amount  based  on  the  number  of  tons  of 
production  necessary  to  fulfill  the  quantity  of 
production  remaining  to  be  delivered  under 
the  processor  contract  consistent  with  the 
number  of  acres  planted. 

15.  Written  Agreements 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  vmtten  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if.  after  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  DC.  on  June  16, 
1997. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insumnce 
Corporation. 
(FR  Doc.  97-16273  Filed  6-20-97;  8:45  am] 
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Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce  (DOC). 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
proposing  to  designate  an 
approximately  808  square  mile  area  of 
waters  encompassing  and  surrounding 
Thunder  Bay,  Lake  Huron,  Michigan, 
and  the  submerged  lands  thereunder  as 
a  National  Marine  Sanctuary.  This 
document  publishes  the  proposed 
Designation  Document  for  the  proposed 
Sanctuary  and  summarizes  the  draft 
management  plan.  The  draft 
management  plan  details  the  proposed 
goals  and  objectives,  management 
responsibilities,  research  activities, 
interpretive  and  educational  programs, 
and  enforcement,  including  surveillance 
activities,  for  the  proposed  Sanctuary. 
By  this  notice,  NOAA  also  proposes 
regulations  to  implement  the  proposed 
designation  and  regulate  activities 
consistent  with  the  provisions  of  the 
proposed  Designation  Document.  The 
regulations  include  boundary 
coordinates  for  the  proposed  Sanctuary. 
Finally,  this  notice  aimounces  the 
public  availability  of  the  Draft 
Environmental  Impact  Statement/ 
Management  Flan  (DEIS/MP)  prepared 
for  the  proposed  designation. 
DATES:  comments  must  be  received  by 
September  22,  1997. 
ADDRESSES:  Comments  must  be 
submitted  to  Stephanie  R.  Thornton, 
Chief,  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  SSMC4, 
1305  East-West  Highway,  11th  Floor, 
Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Brody  at  (313)  741-2270  or  Ed 
Lindelof  at  (301)  713-3137,  ext.  131. 

'>jpp.  cMi^N' AW.    N'0-^MATION: 

I  B.'i  ►^  u   und 

The  National  Marine  Sanctuaries  Act 
(NMSA).  as  amended,  16  U.S.C.  1431  et 
seq.  (also  known  as  title  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act),  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  national  Marine 
Sanctuaries  to  protect  their 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  qualities. 

In  January  1982,  NOAA  published  a 
program  Development  plan  (PDP)  for 
the  National  Marine  Sanctuary  Program, 
describing  the  Program's  mission  and 


goals;  site  identification  and  selection 
criteria;  and  the  nomination  and 
designation  process.  Based  on  the  PDP 
and  Program  regulations,  NOAA 
published  a  proposed  Site  Evaluation 
List  (SEL)  of  highly-qualified  marine 
sites  identified  and  recommended  to 
NOAA  by  regional  resource  evaluation 
teams  (RRETs),  based  on  the  Program's 
mission  and  goals.  Comments  on  the 
proposed  SEL  and  additional  site 
recommendations  were  solicited  from 
the  public  during  the  autumn  of  1982. 
The  Great  Lakes  RRET  met  initially  in 
May  1982  and  selected  Thunder  Bay  as 
one  of  five  potential  SEL  sites,  based  in 
part  on  strong  local  and  regional 
support  evidenced  during  the  public 
comment  period. 

All  SEL  sites  meet  Program  criteria  for 
further  consideration  as  possible 
national  marine  sanctuaries;  however, 
placement  on  the  SEL  does  not 
necessarily  mean  that  a  site  will  become 
a  National  Marine  Sanctuary.  The 
Secretary  of  Commerce  will,  from  time 
to  time,  select  sites  from  the  SEL  as 
Active  Candidates.  Selection  of  a  site  as 
an  Active  Candidate  formally  initiates 
the  process  of  a  site's  further 
consideration  for  Sanctuary  designation. 
Preparation  of  draft  and  final 
environmental  impact  statements,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  and 
management  plans  is  required  in  the 
consideration  of  any  proposed 
Sanctuary  site. 

Before  an  area  may  be  designated  as 
a  National  Marine  Sanctuary,  §  303  of 
the  NMSA  (16  U.S.C.  1433)  requires  the 
Secretary  to  find: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  State  and  Federal 
authorities  are  inadequate  or  should  be 
supplemented  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education; 

(3)  Designation  of  the  area  as  a 
national  marine  sanctuary  will  facilitate 
the  objectives  in  the  subparagraph  (2); 
and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management. 

Section  304  (16  U.S.C.  1434)  requires 
the  Secretary  to  publish  in  the  Federal 
Register  a  notice  of  the  proposal, 
proposed  regulations,  and  summary  of 
the  draft  management  plan. 

The  authority  of  the  Secretary  to 
designate  National  Marine  Sanctuaries 
has  been  delegated  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 


Atmosphere  by  DOC  Organization  Order 
10-15,  section  3.01(z)  (Jan.  11.  1988). 
The  authority  to  administer  the  other  *• 
provisions  of  the  Act  has  been  delegated 
to  the  Assistant  Administratdr  for  Ocean 
Services  and  Coastal  21one  Management 
of  NOAA  by  Circular  83-38,  Directive 
05-50  (Sept.  21,  1983,  as  amended). 

The  Thunder  Bay  region  contains  over 
160  shipwrecks  that  span  more  than  a 
century  of  Great  Lakes  maritime  history. 
Although  many  of  these  wrecks  have 
been  identified,  many  more  are  thought 
to  be  in  the  Thunder  Bay  area  and  have 
yet  to  be  located.  Collectively,  Thunder 
Bay's  shipwrecks  present  a 
"microcosm"  of  the  Great  Lakes 
commercial  shipping  industry.  Based  on 
studies  undertaken  to  date,  there  is 
strong  evidence  of  Thunder  Bay's 
national  historical  significance,  as  the 
sunken  vessels  reflect  transitions  in  ship 
architecture  and  construction  methods, 
from  wooden  sailboats  to  early  iron 
hulled  steamers.  Additional  significance 
is  attached  to  the  collection  (or  number) 
of  shipwrecks  in  the  Thunder  Bay 
region,  if  not  to  individual  vessel 
characteristics.  A  large  array  of 
shipv«a«cks  exist  in  the  Thunder  Bay 
region,  including  virtually  all  types  of 
vessels  used  on  the  open  Great  Lakes. 
These  vessels  were  engaged  in  nearly 
every  type  of  trade,  thereby  linking 
Thunder  Bay  inextricably  to  Great  Lakes 
commerce. 

The  historical  themes  encompassed 
by  existing  investigation  of  shipwrecks 
in  Thunder  Bay  (Martin  1996)  include: 
— Prehistoric  transportation; 
— Early  trade  and  exploration  by 

Europeans; 
— Early  settlement  and  military  affairs 

(1679-1860); 
— Westward  expansion  (1763-1898); 
— Business  and  agricultural  products; 
— Lumber,  coal,  stone,  and  ore; 
— Foreign  trade  and  the  St.  Lawrence 

Seaway; 
— Transportation  technology 

(commercial  sail); 
— Transportation  technology 

(conunercial  steam);  and 
— Transportation  technology  (motor- 
powered  and  unpowered — vessels). 
From  even  the  most  general  of 
observations.  Thunder  Bay's  collection 
of  shipwrecks  may  be  considered 
nationally  significant  historically,  as  the 
wrecks  present  a  broad  history  of  Great 
Lakes  culture  and  commercial  history.  A 
recent  study  also  has  investigated  the 
potential  of  Thunder  Bay  for  possible 
National  Historic  Landmark  status 
(Martin  1996). 

On  July  15,  1991,  NOAA  published  a 
Federal  Register  notice  announcing  the 
active  candidacy  of  Thunder  Bay  as  a 
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potential  National  Marine  Sanctuary  (56 
FR  32178).  Following  this  notice,  NOAA 
conducted  two  public  scoping  meetings 
{September  29  and  30,  1991)  in  Lansing 
and  Alpena,  Michigan,  to  gather 
information  and  comments  from 
individuals,  organizations,  and 
government  agencies  on  the  range  and 
significance  of  issues  related  to  the 
Sanctuary  proposal  (56  FR  51686).  Over 
the  next  two  to  three  years,  there 
followed  a  series  of  meetings  of  informal 
working  groups  to  bring  together  local, 
state,  federal,  and  tribal  agencies, 
organizations,  and  business  to  discuss 
the  scope  of  a  National  Marine 
Sanctuary  at  Thunder  Bay. 

In  1994.  a  Thunder  Bay  Core  Group 
was  formed,  whose  members  represent 
local,  state,  federal  and  tribal  agencies. 
The  Core  Group  assisted  in  the 
development  and  review  of  management 
alternatives,  in  cooperation  with  a 
variety  of  conununity  interests.  By  mid- 
1995,  the  Core  Group  had  narrowed  the 
management  focus  of  a  potential 
Thunder  Bay  National  Marine  Sanctuary 
to  underwater  cultural  resources  (e.g., 
shipwrecks).  This  recommended  focus 
was  presented  and  agreed  upon  at  a 
community  meeting  in  June  1995.  Since 
that  time,  development  of  the  Draft 
Environmental  Impact  Statement/Draft 
Management  Plan  has  proceeded  in 
accordance  with  the  recommendations 
of  the  Core  Group. 

Comments  are  solicited  from  all 
interested  persons.  Holders  of.  owners 
of.  or  future  applicants  for  leases, 
permits,  licenses,  approvals,  other 
authorizations,  or  rights  are  specifically 
invited  to  comment  on  how  they  may  be 
affected  by  the  proposed  designation  of 
the  Sanctuary.  In  particular,  comments 
are  also  invited  on  the  adequacy  of  the 
existing  regulatory  regime  to  protect 
Sanctuary  resources  and  qualities. 

After  the  comments  received  during 
the  comment  period  have  been 
considered,  NOAA,  in  consultation  with 
the  State  of  Michigan,  will  determine 
whether  to  proceed  with  designation  of 
the  Sanctuary.  If  it  is  decided  to 
proceed,  a  final  environmental  impact 
statement  and  management  plan  will  be 
prepared,  and  a  notice  of  designation 
together  with  final  regulations 
implementing  the  designation  may  be 
published  in  the  Federal  Register.  The 
designation  (and  any  of  its  terms)  and 
regulations  would  take  effect  and 
become  final  after  the  close  of  a  review 
period  of  forty-five  days  of  continuous 
session  of  Congress  beginning  on  the 
day  on  which  such  notice  is  published, 
unless  the  Governor  of  the  State  of 
Michigan  certifies  within  the  forty-five- 
day  period  to  the  Secretary  of 
Commerce  that  the  designation  or  any  of 


its  terms  is  unacceptable.  In  such  case 
the  designation  or  unacceptable  term 
cannot  take  effect  in  the  area  of  the 
Sanctuary  lying  within  State  of 
Michigan  waters. 

n.  Summary  of  Draft  Environmental 
Impact  Statement/Management  Plan 

The  DEIS/MP  for  the  proposed 
Thunder  Bay  National  Marine  Sanctuary 
sets  forth  the  Sanctuary's  location  and 
provides  details  on  the  cultural  and 
historical  resources  and  uses  of  the 
Sanctuary.  The  DEIS/MP  describes  the 
Sanctuary  goals  and  objectives,  research 
and  education  programs,  and  details  the 
specific  activities  to  be  taken  in  each 
program.  The  DEIS/MP  includes  a 
detailed  discussion,  by  program  area,  of 
agency  roles  and  responsibilities. 

Goals  and  Objectives 

The  highest  priority  management  goal 
would  be  to  protect  the  underwater 
cultural  resources  of  the  proposed 
Sanctuary.  The  specific  objectives  of 
protection  efforts  are  to:  (1)  coordinate 
policies  and  procedures  among  the 
agencies  sharing  responsibility  for 
protection  and  management  of 
resources;  (2)  encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
(e.g.,  monitoring  and  emergency- 
response  programs);  (3)  develop  an 
effective  and  coordinated  program  for 
the  enforcement  of  Sanctuary 
regulations;  (4)  promote  public 
awareness  of,  and  voluntary  compliance 
with.  Sanctuary  regulations  and 
objectives,  through  an  educational/ 
interpretive  program  stressing  resource 
sensitivity  and  wise  use;  (5)  ensure  that 
the  appropriate  management  agency 
incorporates  research  results  emd 
scientific  data  into  effective  resource 
protection  strategies:  and  (6)  reduce   ^ 
threats  to  Sanctuary  resources. 
The  primary  function  of  the 
Sanctuary's  resource  protection  program 
would  be  to  ensure,  through  cooperative 
stewardship,  the  protection  of  Thunder 
Bay's  underwater  cultural  resources,  for 
their  long-term  integrity  and  use. 
cooperative  stewardship,  as  described 
by  the  Michigan  Underwater  Preserve 
Council  and  other  organizations, 
involves  the  active  participation  in 
resource  protection  activities  by 
agencies,  organizations  and  businesses. 
The  Sanctuary  would  support  the 
State's  goal  for  increased  protection  of 
resources  of  historic  value.  Stewardship 
is  important  to  achieving  this  primary 
goal,  as  is  Sanctuary  coordination  with 
existing  State  and  regional  resource 
protection  plans.  Such  plans  include 
Michigan's  Underwater  Preserve 


Program.  The  Thunder  Bay  Underwater 
Preserve  was  created  by  the  State,  in 
part,  to  protect  abandoned  property  of 
historical  value.  Sanctuary  resource 
protection  activities  could  include: 

•  Coordinating  management  agencies 
(e.g.,  NOAA,  the  State  of  Michigan's 
Department  of  Enviromnental  Quality, 
Department  of  State,  and  Department  of 
Natural  Resources); 

•  Science-based  decisionmaking, 
including  baseline  inventory  and 
assessment  activities; 

•  Developing  and  maintaining  a 
mooring  buoy  system;  and 

•  Providing  additional  support  for 
enforcement. 

Research  Program 

Effective  management  of  the  proposed 
Sanctuary  would  require  the  initiation 
of  a  Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  activities 
is  to  improve  understanding  of  the 
Thunder  Bay  environment,  and  its 
cultural  and  historical  resources,  and  to 
resolve  specific  management  problems. 
Research  results  would  be  used  in 
interpretive  programs  for  visitors  and 
others  interested  in  the  Sanctuary,  as 
well  as  for  protection  and  management 
of  the  Sanctuary's  cultural  and 
historical  resources. 

Specific  objectives  for  the  research 
program  would  be  to:  (1)  Establish  a 
framework  and  procedures  for 
administering  research  to  ensure  that 
research  projects  are  responsive  to 
management  concerns  and  that  results 
contribute  to  improved  management  of 
the  Sanctuary;  (2)  incorporate  research 
results  into  the  interpretive/education 
program  in  a  format  useful  for  the 
general  public;  (3)  focus  and  coordinate 
data  collection  efforts  on  the 
identification,  condition  and  location  of 
submerged  shipwrecks  within  the 
Sanctuary;  (4)  encourage  studies  that 
integrate  research  on  submerged 
shipwrecks  and  Great  Lake  processes; 
(5)  initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur  due  to  natural  and  human 
processes;  (6)  identify  the  range  of 
effects  on  Sanctuary  resources  that 
would  result  from  predicted  changes  in 
human  activity  or  natural  phenomena; 
and  (7)  encourage  information  exchange 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management. 

The  Sanctuary  Research  Program 
would  complement  the  Michigan 
Underwater  Preserve  Program  by 
supporting  the  inventory,  assessment, 
and  monitoring  of  Sanctuary 
underwater  cultural  resources.  The 
Sanctuary  Research  Program  also  would 
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be  complementary  to  the  Michigan 
Department  of  State  goal  of 
documenting  more  fully  Michigan's 
historic  resources.  An  additional  benefit 
of  the  Sanctuary  Research  Program 
would  be  the  potential  assistance  in 
implementation  of  coastal  management 
plans,  through  identification  and 
evaluation  of  these  resources. 

Priorities  for  Sanctuary  research 
activities  and  strategies  would  be 
incorporated  into  a  Sanctuary  Research 
Plan,  to  be  developed  if  Sanctuary 
designation  occurs.  Possible  Sanctuary 
research  priorities  could  include: 

•  Conducting  preliminary  historical 
research  (i.e.,  completion  of  research  on 
all  sunken  vessels  identified  in  the 
Thunder  Bay  vicinity).  These  data 
would  be  important  to  further  analysis 
of  the  collection  of  wrecks  and  their 
eventual  interpretation  for  both  popular 
and  scholarly  audiences; 

•  Inventory  and  locating  historical 
materials,  involving  research  of 
collections  at  local  and  regional 
archives,  as  well  as  those  of  private 
owners; 

•  Conducting  a  full  scale  contextual 
theme  study  to  develop  a  database  of 
Great  Lakes  shipwrecks,  to  enable 
further  evaluation  of  Thunder  Bay 
region  shipwrecks  and  possible  formal 
nomination  to  the  U.S.  Department  of 
the  Interior  for  National  Landmark 
status;  and 

•  Producing  a  historical  guide  to 
maritime  resources  of  the  Thunder  Bay 
region,  to  be  available  for  a  variety  of 
user  groups. 

These  research  activities  would  aid  in 
interpreting  Thunder  Bay's  history 
within  regional,  national,  and 
international  contexts,  and  would 
involve  local  communities  in 
discovering  their  maritime  heritage. 
Additional  possible  research  and 
monitoring  priorities  include 
archaeological  inventory  and 
assessment  of  Thunder  Bay's 
shipwrecks,  and  investigation  into 
impacts  of  zebra  mussels  on  shipwrecks 
and  recreational  diving. 

Education  Program 

The  Sanctuary  Educational  Program's 
primary  function  would  be  to  promote 
understanding,  appreciation,  and 
involvement  in  the  protection  and 
stewardship  of  Thunder  Bay's 
underwater  cultural  resources.  The  goal 
for  education  programs  would  be  to 
improve  public  awareness  and 
understanding  of  the  significance  of  the 
Sanctuary  and  the  need  to  protect  its 
resources.  The  management  objectives 
designed  to  meet  this  goal  would  be  to; 
(1)  Provide  the  public  with  information 
on  the  Sanctuary  and  its  goals  and 


objectives,  with  an  emphasis  on  the 
need  to  use  Sanctuary  resources  wisely 
to  ensure  their  long-term  viability;  (2) 
broaden  support  for  Sanctuary 
management  by  offering  programs 
suited  to  visitors  with  a  range  of  diverse 
interests;  (3)  provide  for  public 
involvement  by  encouraging  feedback 
on  the  effectiveness  of  education 
programs:  (4)  collaborate  with  Sanctuary 
management  staff  in  extension  and 
outreach  programs;  and  participate  in 
other  volunteer  programs;  and  (5) 
collaborate  with  other  organizations  to 
provide  educational  services 
complementary  to  the  Sanctuary 
program.  Possible  activities  would 
include  a  wide  range  of  programs, 
facilities,  and  services  offered  through 
schools;  interpretation;  and  outreach 
activities.  Program  activities  would 
support  the  priorities  of  the  Michigan 
Underwater  Preserve  Program, 
particularly  those  of  the  Thunder  Bay 
Underwater  Preserve.  Sanctuary 
education  activities  would  complement 
existing  efforts  relating  to  underwater 
cultural  resources  and  the  Thunder  Bay 
area's  maritime  heritage. 

Individual  educational  activity 
priorities  would  be  identified  in  an 
Education  Plan,  to  be  developed  if  the 
Sanctuary  is  designated.  Possible 
education  activities  include: 

•  Working  cooperatively  with  Great 
Lakes  educators  (i.e.,  schools,  colleges 
and  universities,  MSU  Extension, 
museums)  and  other  agencies, 
organizations  and  businesses  interested 
in  Great  Lakes  education  to  identify 
education  themes  based  on  the  maritime 
cultural  landscape  focus  of  the 
Sanctuary  (e.g.,  industrial  development, 
western  expansion,  relationships 
between  cultural  resources  and  the 
natural  environment); 

•  Utilizing  existing  information  on 
Great  Lakes  education  programs  to 
identify  those  which  support  Sanctuary 
education  themes.  The  Sanctuary  could 
then  work  cooperatively  to  complement, 
and  assist  in  maintaining  and  enhancing 
these  programs.  Examples  of  existing 
programs  include  the  Elder  Hostel 
program,  and  the  signage,  displays  and 
materials  along  the  riverwalk  trail; 

•  Identifying  and  supporting  a 
network  of  volunteers  to  help  enhance 
and  maintain  activities  that  are 
consistent  with  Sanctuary  education 
themes.  The  network  could  utilize 
community  expertise  and  interests  in 
matching  volunteers  with  needed 
activities.  Training,  support,  and 
incentives  could  be  provided  to 
volunteers  as  needs  and  interests  arise; 

•  Establishing  remote  video  hook-ups 
of  researchers  inventorying  and 
documenting  the  shipwrecks. 


Utilization  of  this  technology  would 
provide  visual  access  to  shipwrecks  for 
non-drivers;  and 

•  Developing  a  "Thunder  Bay 
Shipwreck  Trail."  The  Sanctuary  could 
select  and  interpret  a  selection  of 
shipwrecks  to  develop  a  "shipwreck 
trail"  that  would  highlight  Thunder 
Bay's  maritime  heritage.  Themes  would 
be  developed  and  matched  with 
appropriate  wreck  sites  to  educate 
visiting  divers  and  non-divers  about 
such  subjects  as  historical  ship 
construction.  Great  Lakes  shipping,  the 
effect  of  environmental  processes  on 
shipwrecks,  and  the  effects  of  salvage  on 
historic  shipwrecks. 

Sanctuary  Administration 

The  Sanctuary  Administration 
Program  would  focus  on  the  roles  and 
responsibilities  of  the  agencies, 
organizations,  and  businesses  that 
would  be  involved  in  operation  of  the 
Sanctuary.  Successful  operation  of  the 
proposed  Sanctuary  would  be  possible 
only  through  cooperative  efforts  of 
appropriate  local,  state,  federal,  and 
tribal  agencies,  organizations  and 
businesses.  This  section  also  discusses 
potential  Sanctuary  staff  and  facilities, 
including  staff  roles,  office 
establishment  in  Alpena,  with  possible 
satellite  offices  (if  needed  in  the  future), 
and  development  of  a  Great  Lakes 
education  center,  which  would  enhance 
education  opportunities  for  both  local 
residents  and  visitors  to  the  region. 

The  Sanctuary's  goal  for  visitor 
management  would  be  to  facilitate,  to 
the  extent  compatible  with  the  primary 
objective  of  resource  protection,  public 
and  private  uses  of  the  Sanctuary  not 
prohibited  pursuant  to  other  authorities. 

Specific  management  objectives 
would  be  to:  (1)  Provide  relevant 
information  about  Sanctuary 
regulations,  use  policies  and  standards; 
(2)  collaborate  with  public  and  private 
organizations  in  promoting  compatible 
uses  of  the  Sanctuary;  (3)  encourage  the 
public  who  use  the  Sanctuary  to  respect 
sensitive  Sanctuary  resources;  and  (4) 
monitor  and  assess  the  current  levels  of 
use  to  identify  and  control  potential 
degradation  of  Sanctuary  resources  and 
minimize  potential  user  conflicts. 

The  possible  establishment  of  a 
Sanctuary  Advisory  Council  (SAC)  is 
discussed  as  a  mechanism  to  provide 
advice  and  recommendations  to  the 
Sanctuary  Manager  about  issues  related 
to  Sanctuary  programs  and 
implementation.  The  SAC  would 
encourage  community  participation  in 
the  management  of  the  proposed 
Sanctuary.  Members  of  a  Thunder  Bay 
SAC  may  not  exceed  fifteen  in  number, 
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and  would  be  determined  by  NOAA.  in 
consultation  with  the  State  of  Michigan. 

Finally,  a  five-year  projection  of 
Sanctuary  activities,  necessary  financial 
obligations,  and  economic  impacts  of 
the  Sanctuary  is  provided. 

m.  Proposed  Designation  Document 

Section  304(a)(4)  of  the  NMSA 
requires  that  the  terms  of  designation 
include  the  geographic  area  included 
within  the  Sanctuary;  the  characteristics 
of  the  area  that  give  it  conservation, 
recreational,  ecological,  historical, 
research,  educational,  or  aesthetic  value; 
and  the  types  of  activities  subject  to 
regulation  by  the  Secretary  to  protect 
these  characteristics.  Section  304(a)(4) 
also  specifies  that  the  terms  of 
designation  may  be  modified  only  by 
the  same  procedures  by  which  the 
original  designation  was  made.  Thus, 
the  terms  of  designation  serve  as  a 
constitution  for  the  Sanctuary.  The 
proposed  Designation  Document 
follows: 

Proposed  Designation  Document  for  the 
Proposed  Thunder  Bay  National  Marine 
Sanctuary 

Under  the  authority  of  the  National 
Marine  Sanctuaries  Act.  as  amended.  16 
U.S.C.  §§  1431  et  seq.,  Thunder  Bay  and 
its  surrounding  waters  offshore  of 
Michigan,  and  the  submerged  lands 
under  Thunder  Bay  and  its  surrounding 
waters,  as  described  in  Article  II.  are 
hereby  designated  as  a  National  Marine 
Sanctuary  for  the  purposes  of  providing 
long-term  protection  and  management 
of  the  conservation,  recreational. 
research,  educational,  and  historical 
resources  and  qualities  of  the  area. 

Article  I:  Effect  of  Designation 

The  NMSA  authorizes  the  issuance  of 
such  regulations  as  are  necessary  and 
reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  historical,  research,  and 
educational  resources  and  qualities  of 
the  Thunder  Bay  National  Marine 
Sanctuary  (the  "Sanctuary").  Section  1 
of  Article  IV  of  this  Designation 
Document  lists  those  activities  that  may 
have  to  be  regulated  on  the  effective 
date  of  designation,  or  at  some  later 
date,  in  order  to  protect  Sanctuary 
resources  and  qualities.  Listing  does  not 
necessarily  mean  that  an  activity  will  be 
regulated;  however,  if  an  activity  is  not 
listed  it  may  not  be  regulated,  except  on 
an  emergency  basis,  unless  Section  1  of 
Article  IV  is  amended  by  the  same 
procedures  by  which  the  original 
Sanctuary  designation  was  made. 


Article  II:  Description  of  the  Area 

The  Sanctuary  boundary  encompasses 
a  total  of  approximately  808  square 
miles  of  waters,  and  the  submerged 
lands  thereunder,  surrounding  Thunder 
Bay,  Lake  Huron.  Michigan.  The 
boundary  forms  an  approximately 
rectangular  area  by  extending  along  the 
ordinary  high  water  mark  of  the 
Michigan  shoreline  from  Presque  Isle 
Lighthouse,  at  45  21.4  N  latitude,  south 
to  Sturgeon  Point  Lighthouse,  at  44  42.7 
N  latitude,  and  lakeward  from  those 
points  along  latitude  lines  to  83  W 
longitude.  Ae  precise  boundary  is  set 
ioTth  in  Appendix  I  to  this  Designation 
Document. 

Article  III:  Characteristics  of  the  Area 
That  Give  It  Particular  Value 

Thunder  Bay  and  its  surrounding 
waters  contain  over  160  shipwrecks 
spanning  more  than  a  century  of  Great 
Lakes  maritime  history.  Virtually  every 
type  of  vessel  used  on  open  Great  Lakes 
areas  has  been  documented  in  the 
Thunder  Bay  region,  linking  Thunder 
Bay  inextricably  to  Great  Lakes 
commerce.  Most  of  the  Great  Lakes 
trades  had  a  national,  and  sometimes  an 
international,  significance,  and  resulted 
in  uniquely  designed  vessels.  Although 
not  all  of  Thunder  Bay's  shipwrecks 
have  been  identified,  base  j  on  studies 
undertaken  to  date,  there  is  strong 
evidence  of  the  Bay's  national  historic 
significance.  The  sunken  vessels  reflect 
transitions  in  ship  architecture  and 
construction  methods,  bom  wooden 
sailboats  to  early  iron-hulled  steamers. 
Several  major  conclusions  regarding 
Thunder  Bay's  shipwrecks  may  be 
drawn  from  research  and  analysis 
undertaken  to  date:  they  are 
representative  of  the  composition  of  the 
Great  Lakes  merchant  marine  from  1840 
to  1970;  they  provide  information  on  the 
various  phases  of  American  westward 
expansion;  they  provide  information  on 
the  growth  of  American  extraction  and 
use  of  natural  resources;  they  illustrate 
the  various  phases  of  American 
industrialization;  one  shipwreck  (Issac 
M.  Scott)  provides  the  vehicle  for  study 
and  interpretation  of  a  specific  event 
(the  Great  Storm  of  1913)  that  had 
strong  repercussions  nationally, 
regionally  and  internationally;  and  they 
provide  interpretive  material  for 
understanding  American  foreign  inter- 
continental trade  within  the  Great 
Lakes. 

Thunder  Bay  was  established  as  the 
first  State  of  Michigan  Bottomland 
Preserve  in  1981,  to  protect  these 
underwater  cultural  resources. 
Increasing  public  interest  in  underwater 
cultural  resources  underscores  the 


importance  of  continued  efforts  to 
discover,  explore,  document  and  study 
the  Bay's  shipwrecks. 

Article  rV:  Scope  of  Regulations 

Section  1 .  Activities  Subject  to 
Regulation.  The  following  activities  are 
subject  to  regulation,  including 
prohibition,  to  the  extent  necessary  and 
reasonable  to  ensure  the  protection  and 
management  of  the  conservation, 
recreational,  historical,  research  and 
educational  resources  and  qualities  of 
the  area: 

a.  Disturbing,  moving,  removing  or 
injiuing,  possessing,  or  attempting  to 
disturb,  move,  remove,  injure,  or 
possess  an  underwater  cultural 
resource; 

b.  Drilling  into,  dredging  or  otherwise 
altering  the  lakebottom  associated  with 
underwater  cultural  resources;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  lakebottom  associated  with 
underwater  cultural  resources,  except  as 
an  incidental  result  of: 

(i)  Anchoring  vessels; 

(ii)  Traditional  fishing  operations; 

(iii)  Minor  projects  as  ciurently 
defined  in  R.  322.1013  of  Part  325.  Great 
Lakes  Submerged  Lands  of  Public  Act 
451  (1994),  as  amended,  that  do  not 
adversely  affect  underwater  cultural 
resources;  or 

c.  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  NMSA  or  any 
regulations  issued  under  the  NMSA. 

2.  Consistency  With  International 
Law.  The  regulations  governing  the 
activities  listed  in  section  1  of  this 
Article  shall  apply  to  United  States-flag 
vessels  and  to  persons  who  are  citizens, 
nationals,  or  resident  aliens  of  the 
United  States,  and  shall  apply  to 
foreign-flag  vessels  and  persons  not 
citizens,  nationals,  or  resident  aliens  of 
the  United  States  to  the  extent 
consistent  with  generally-recognized 
principles  of  international  law.  and  in 
accordance  with  treaties,  conventions, 
and  other  agreements  to  which  the 
United  States  is  a  party. 

3.  Emergencies.  Where  necessary  to 
prevent  or  minimize  the  destruction  of, 
loss  of,  or  injury  to  a  Sanctuary  resource 
or  quality;  or  minimize  the  imminent 
risk  of  such  destruction,  loss,  or  injury, 
any  activity,  including  those  not  listed 
in  Section  1 ,  is  subject  to  immediate 
temporary  regulation. 

Article  V:  Effect  on  Other  Regulations. 
Leases,  Permits.  Licenses,  and  Rights 

Section  1.  Fishing  Regulations, 
Licenses,  and  Permits.  Fishing  in  the 
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Sanctuary  shall  not  be  regulated  as  part 
of  the  Sanctuary  management  regime 
authorized  by  the  Act.  However,  fishing 
in  the  Sanctuary  may  be  regulated  other 
than  under  the  Act  by  Federal,  State, 
Tribal  and  local  authorities  of 
competent  jurisdiction,  and  designation 
of  the  Sanctuary  shall  have  no  effect  on 
any  regulation,  permit,  or  license  issued 
thereunder. 

Section  2.  Other.  If  any  valid 
regulation  issued  by  any  Federal,  state. 
Tribal,  or  local  authority  of  competent 
jurisdiction,  regardless  of  wrhen  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Oceanic  and 
Atmospheric  Administration,  or  his  or 
her  designate,  in  consultation  with  the 
state  of  Michigan,  to  be  more  protective 
of  Sanctuary  resources  and  qualities 
shall  govern. 

Fvusuant  to  section  304(c)(1)  of  the 
Act,  16  U.S.C.  §  1434(c)(1),  no  valid 
lease,  permit,  license,  approval,  or  other 
authorization  issued  by  any  Federal, 
State,  Tribal,  or  local  authority  of 
competent  jurisdiction,  or  any  right  of 
subsistence  use  or  access,  may  be 
terminated  by  the  Secretary  of 
Commerce,  or  his  or  her  designate,  as  a 
result  of  this  designation,  or  as  a  result 
of  any  Sanctuary  regulation,  if  such 
lease,  permit,  license,  approval,  or  other 
authorization,  or  right  of  subsistence  use 
or  access  was  issued  or  in  existence  as 
of  the  effective  date  of  this  designation. 
However,  the  Secretary  of  Commerce,  or 
his  or  her  designee,  in  consultation  with 
the  State  of  Michigan,  may  regulate  the 
exercise  of  such  authorization  or  right 
consistent  with  the  purposes  for  which 
the  Sanctuary  is  designated. 

Article  VI.  Alteration  of  This 
Designation 

The  terms  of  designation  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made.  Including  public  hearings, 
consultation  with  interested  Federal, 
Sate,  Tribal,  regional,  and  local 
authorities  and  agencies,  review  by  the 
appropriate  Congressional  committees, 
and  approval  by  the  Governor  of  the 
State  of  Michigan,  and  the  Secretary  of 
Commerce,  or  his  or  her  designates. 

Appendix  I.  Proposed  Thunder  Bay 
National  Marine  Sanctuary  Boundary 
Coordinates 

(Appendix  I  will  set  forth  the  final 
Sanctuary  boundary  after  consideration 
of  comments  received  on  the  DEIS/MP.) 

End  of  Proposed  Designation 
Document. 


rv.  Summary  of  Proposes  Regulations 

The  proposed  regulations  would  set 
forth  the  boundary  of  the  proposed 
Thunder  Bay  National  Marine 
Sanctuary;  prohibit  a  narrow  range  of 
activities;  and  establish  certification  and 
permitting  procedures.  Other  provisions 
of  the  existing  National  Marine 
Sanctuary  Program  regulations  would 
also  apply  to  the  Sanctuary.  These 
include  the  regulations  for  certification 
of  existing  permits  and  other 
authorizations,  notification  and  review 
procedures  to  conduct  otherwise 
prohibited  activities,  setting  forth  the 
maximiun  per  day  penalties  for 
violating  Sanctuary  regulations,  and 
establishing  procedures  for 
administrative  appeals. 

Specifically,  the  proposed  regulations 
would  add  a  new  Subpart  R  to  part  922, 
title  15,  Code  of  Federal  Regulations. 

Proposed  §922.190  and  proposed 
appendix  A  to  subpart  R  would  set  forth 
the  boundary  of  the  Sanctuary. 

Proposed  §922.191  would  define 
various  terms  used  in  the  regulations. 
Sanctuary  resources  would  be  defined 
to  mean  any  underwater  cultural 
resource.  Underwater  cultural  resource 
would  be  defined  as  "any  submerged 
resource  possessing  historical,  cultiual, 
or  archaeological  significance,  including 
shipwrecks,  sites,  contextual 
information,  structures,  districts,  and 
objects  significanUy  associated  with  or 
representative  of  earlier  people, 
cultvues,  maritime  heritage,  and  human 
activities  and  events."  This  definition 
would  also  state  that  "[hjistorical 
resources  include  'historical  properties,' 
as  defined  under  the  National  Historic 
Preservation  Act,  as  amended,  and  its 
implementing  regulations,  as  amended." 
That  Act  defines  "historic  properties"  as 
"any  prehistoric  or  historic  district,  site, 
building,  structure,  or  object  included 
in,  or  eligible  for  inclusion  on  the 
National  Register,  including  artifacts, 
records,  and  material  remains  related  to 
such  a  property  or  resource." 

State  of  Michigan  agency 
representatives  suggested  NOAA 
include  resource  that  are  significant 
primarily  due  to  their  recreational 
attraction  and  use  within  the  definition 
of  underwater  cultural  resources, 
similar  to  provisions  of  Part  761 , 
Aboriginal  Records  and  Antiquities  of 
Public  Law  451  (1994),  as  amended. 
However,  NOAA's  focus  has  been  on 
those  resources  that  are  significant  due 
to  their  historical,  cultural,  or 
archaeological  significance.  Further, 
many  of  the  resources  within  NOAA's 
proposed  definition  would  include  sites 
that  enjoy  a  substantial  amount  of 
recreational  use.  ConsequenUy,  NOAA 


has  preliminarily  determined  that  the 
proposed  definition  should  not  be 
expanded,  but  specifically  requests 
comments  on  this  issue. 

Other  terms  appearing  in  the 
proposed  regulations  are  defined  at  15 
CFR  Part  922  Subpart  A.  and/or  in  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq.,  and  16  U.S.C.  1431 
et  seq. 

Proposed  §  922.192  would  prohibit  a 
narrow  range  of  activities  and  thus  make 
it  unlawful  to  conduct  them.  However, 
the  prohibited  activities  could  be 
conducted  lawfully  if: 

(1)  Necessary  for  law  enforcement,  or 
to  respond  to  an  emergency  threatening 
life  or  the  environment; 

(2)  Conducted  pursuant  to  a  valid 
lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction,  or  to  any  vsdid  right  of 
subsistence  use  or  access,  in  existence 
as  of  the  effective  date  of  this 
designation  subject  to  certification  by 
the  Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  under 
§922.193  and  §922.47;  or 

(3)  Conducted  in  accordance  with  the 
scope,  purpose,  terms  and  conditions  of 
a  State  or  Federal  permit  issued 
pursuant  to  §922.193  and  §922.49;  a 
National  Marine  Sanctuary  permit 
issued  pursuant  io  §  922.193  and 
§922.48;  or  a  Special  Use  permit  issued 
pursuant  to  section  310  of  the  NMSA. 

The  first  activity  prohibited  would  be 
disturbing,  moving,  removing  or 
injuring,  possessing,  or  attempting  to 
disturb,  move,  remove  or  injure,  or 
possess  an  underwater  cultural 
resource,  from  within  the  boundary  of 
the  Sanctuary.  The  intent  of  this 
regulation  is  to  protect  the  underwater 
cultural  resources  of  the  Sanctuary  for 
the  benefit  of  the  public  through,  for 
example,  education,  observation  in  situ, 
and  research. 

The  second  activity  prohibited  would 
be  drilling  into,  dredging  or  otherwise 
altering  the  lakebottom  associated  with 
underwater  cultural  resources, 
including  contextual  information;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  lakebottom  associated  with 
underwater  cultural  resources,  except  as 
an  incidental  result  of: 

(a)  Anchoring  vessels;  (b)  traditional 
fishing  operations;  or  (c)  minor  projects 
that  the  State  Archaeologist  certifies 
will  not  adversely  affect  underwater 
cultural  resources.  Appendix  B  to 
Subpart  R  lists  the  minor  projects  that 
may  fall  within  this  latter  exception; 
taken  from  the  current  version  of  R 
322.1013  of  Part  325,  Great  Lakes 
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Submeiged  Lands  of  Public  Act  451. 
The  mtent  of  this  regulation  is  to  protect 
the  underwater  cultural  resources  of  the 
Sanctuary  from  the  harmful  effects  of 
activities  such  as,  but  not  limited  to, 
dredging,  excavations,  drilling  into  the 
lakebottom,  and  diunping  of  dredged 
materials. 

A  third  prohibition  would  make  it 
unlawful  to  interfere  with,  obstruct, 
delay  or  prevent  an  investigation, 
search,  seiziue  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  NMSA  or  any 

Tlations  issued  under  the  NMSA. 
oposed  §922.193  would  provide  for 
certification  by  the  Director  of  (XiRM  of 
activities  conducted  pursuant  to  a  valid 
lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction,  or  to  any  valid  right  of 
subsistence  use  or  access,  in  existence 
as  of  the  effective  date  of  Sanctuary 
designation. 

Proposed  §922.194  would  provide  for 
the  conduct  of  activities  prohibited  by 
Sanctuary  regulations  at  §  922.192(a)  (1) 
through  (2),  provided  that  the  activity  is 
conducted  in  accordance  with  the 
scope,  purpose,  manner,  terms  and 
conditions  of  a  State  of  Michigan  permit 
(State  Permit)  which  the  State 
Archaeologist  certifies  is  consistent  with 
the  Programmatic  Agreement  among 
NOAA,  the  State  and  the  Advisory 
Council  on  Historic  Preservation, 
developed  pursuant  to  the  NMSA  and 
section  106  of  the  National  Historic 
Preservation  Act  (NHPA).  Such  State 
Permits  are  deemed  to  have  met  the 
"authorization"  requirements  of  15  CFR 
§  922.49  of  the  National  Marine 
Sanctuary  Program  regulations.  If  a  State 
Permit  is  not  certified  as  consistent  with 
the  Programmatic  Agreement,  the 
applicant  would  be  required  to  follow 
the  procedures  of  15  CFR  §  922.49  to 
obtain  an  individual  Sanctuary 
authorization  of  the  State  Permit.  Such 
activity  would  also  be  subject  to  section 
106  of  the  NHPA.  If  there  is  only  a 
Federal  permit  applicable  to  the 
activity,  the  applicant  must  follow  the 
procedures  of  15  CFR  §  922.49  to  obtain 
an  individual  Sanctuary  authorization 
of  the  Federal  permit,  subject  to  section 
106  of  the  NHPA.  Finally,  if  there  is  no 
State  or  Federal  [>ermit  required  to 
conduct  the  prohibited  activity,  the 
person  must  obtain  a  Sanctuary  permit 
pursuant  to  15  CFR  §922.48  of  the 
NMSP  regulations  to  conduct  such 
activity,  subject  to  section  106  of  the 
NHPA.  For  a  proposed  activity  not 
prohibited  by  Sanctuary  regulations  but 
that  may  impact  Sanctuary  resources, 
NOAA  may  review  state  permit 
applications  for  such  activity  during 


identified  public  comment  periods  and 
provide  comments  to  the  Michigan 
Department  of  Environmental  Quality, 
the  Michigan  Department  of  State,  and 
other  management  agencies,  as 
appropriate. 

As  appropriate,  the  Director  of  OCRM 
would  coordinate  with  the  State  of 
Michigan,  governing  bodies  of  Tribes 
with  reservations  affected  by  the 
Sanctuary,  and  representatives  of 
adjacent  county  governments,  regarding 
areas  of  mutual  concern  and  threats  to 
Thunder  Bay's  underwater  cultural 
resources.  The  Director  may  enter  into 
memoranda  of  understanding  regarding 
such  coordination  to  further  the  goals  of 
the  Sanctuary. 

V.  Miscellaneous  Rulemaking 
Requirements 

National  Marine  Sanctuaries  Act 

Section  304  of  the  NMSA  also 
requires  the  Secretary  to  submit  to  the 
appropriate  Congressional  Committees, 
on  the  same  day  this  notice  is 
published,  documents,  including  an 
executive  summary,  consisting  of  the 
terms  of  the  proposed  designation,  the 
proposed  regulations  and  the  DEIS/MP. 
In  accordance  with  section  304,  the 
required  documents  are  being  submitted 
to  the  appropriate  Congressional 
Committees. 

National  Environmental  Policy  Act 

Section  304  of  the  NMSA,  16  U.S.C. 
1434,  requires  the  preparation  of  a  draft 
environmental  impact  statement  (DEIS), 
as  provided  by  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  and  that  the  DEIS  be 
made  available  to  the  public.  NOAA  has 
prepared  a  DEIS/MP  for  proposed 
designation  of  the  Thunder  Bay 
National  Marine  Sanctuary.  The  DEIS/ 
MP  is  available  at  the  addresses  listed 
in  the  Address  section  of  this  proposed 
rule. 

Executive  Order  12866:  Regulatory 
Impact 

NOAA  has  concluded  that  this 
regulatory  action  is  not  significant 
within  the  meaning  of  section  3(f)  of 
Executive  Order  12866  because  it  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  or  public  health  and 
safety; 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  A  material  alteration  of  the 
budgetary  impact  of  entitlements, 


grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  such  recipients; 
or 

(4)  Novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Executive  Order  12612:  Federalism 
Assessment 

A  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation 
document,  draft  management  plan,  and 
proposed  implementing  regulations. 
The  FA  concluded  that  all  were  fully 
consistent  with  the  principles,  criteria, 
and  requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612, 
Federalism  Considerations  in  Policy 
Formulation  Implementation  (52  FR 
41685,  Oct.  26,  1987).  Copies  of  the  FA 
are  available  upon  request  from  the 
Office  of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  above. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulations  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  issued  under  authority  of 
the  National  Marine  Sanctuaries  Act,  16 
U.S.C.  1431  et  seq.,  if  adopted  as 
proposed,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimfiber  of  small  entities  as  follows: 

This  proposed  rule  implements  the 
proposed  designation  of  the  Thunder  Bay 
National  Marine  Sanctuary  (TBNfMS  or 
Sanctuary).  The  primary  purpose  of  the 
proposed  Sanctuary  would  be  to  protect 
shipwrecks  and  other  underwater  cultural 
resources.  The  proposed  Sanctuary 
regulations  prohibit  the  following  two 
activities:  (1)  disturbing,  moving,  removing 
or  injuring,  possessing,  or  attempting  to 
disturb,  move,  remove  or  injure,  or  possess 
an  underwater  cultural  resource;  and  (2) 
drilling  into,  dredging  or  otherwise  altering 
the  lakebottom  associated  with  underwater 
cultural  resoiuces,  mcluding  contextual 
information;  or  constructing,  placing  or 
abandoning  any  structure,  material  or  other 
matter  on  the  lakebottom  associated  with 
underwater  cultural  resources,  except  as  an 
incidental  result  of:  (i)  anchoring  vessels;  (ii) 
traditional  fishing  operations;  or  (iii)  minor 
projects  that  do  not  adversely  affect 
underwater  cultural  resources.  The 
regulations,  if  adopted  as  proposed,  would 
pertain  solely  to  protection  of  underwater 
cultural  resources  and  would  not  be  expected 
to  have  a  significant  impact  on  a  substantial 
number  of  small  businesses  because  they 
would  not  eliminate  or  curtail  most  existing 
recreational  or  commercial  activities  (e.g., 
recreational  diving,  sport  fishing  and 
hunting,  conmiercial  fishing,  charter 
operations,  or  commercial  shipping). 
Although  limited  in  number,  commercial 
salvage  companies  and  businesses  that  sell 
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shipwreck  artifacts  an(^  other  archaeological 
materials  may  be  adversely  impacted  because 
they  could  not  remove  or  injure  underwater 
cultural  resources  without  a  permit. 
However,  such  impacts  will  not  be         • 
significant  because  the  entire  Sanctuary  is 
within  State  of  Michigan  waters  and 
commercial  salvage  and  sale  of  artifacts  are 
already  subject  to  state  regulations.  Further, 
the  proposed  Sanctuary  regulations  are 
consistent  with  prohibitions  already  in  place 
under  State  law  for  the  Thunder  Bay 
Underwater  Preserve,  which  is  encompassed 
by  the  Sanctuary,  designated  by  the  State  in 
1981.  There  have  been  no  significant 
commercial  shipwreck  salvage  or  "treasure 
hunting"  operations  in  the  Thunder  Bay 
region  since  the  State  designated  the 
Thunder  Bay  Underwater  Preserve. 
Moreover,  since  1980,  there  have  been  only 
seven  salvage  permits  issued  by  the  State  for 
removal  or  alteration  of  shipwrecks  or 
associated  artifacts  in  the  region. 
Consequently,  the  rule  is  not  expected  to 
significantly  impact  a  substantial  number  of 
small  business  entities. 

Accordingly,  a  Regulatory  Flexibility 
Analysis  was  not  prepared. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiu^  to  comply 
with  a  collection-of-information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  act.  44  U.S.C.  3501  et  seq.. 
unless  that  collection  of  information 
displays  a  currently  valid  Office  of 
Management  and  Budget  (0MB)  control 
number. 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act.  The 
collection  of  information  requirement 
applies  to  persons  seeking  permits  to 
conduct  otherwise  prohibited  activities 
and  is  necessary  to  determine  whether 
the  final  activities  are  consistent  with 
the  management  goals  for  the  Sanctuary. 
The  collection  of  information 
requirement  contained  in  the  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507  of  the  Paperwork 
Reduction  Act.  The  public  reporting 
burden  per  respondent  for  the  collection 
of  information  contained  in  this  rule  is 
estimated  to  average  10  hours  annually. 
This  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  are  requested  concerning: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  will  have  practical  utility; 
(b)  the  accuracy  of  NOAA's  burden 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  EX:  20503  (Attn:  Desk 
Officer  for  NOAA);  and  to  Richard 
Roberts,  Room  724,  6010  Executive 
Boulevard,  Rockville,  MD  20852. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule,  if  adopted  as 
proposed,  would  contain  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA)) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

List  of  Subiects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone,  Education, 
Environmental  protection.  Marine 
resources.  Natural  resoiutes,  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  June  13, 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  Part  922  is  proposed  to 
be  amended  as  follows: 

PART  922— {AMENDED] 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

2.  Section  922.1  is  revised  as  follows: 

§  922.1    Applicability  of  regulations. 

Unless  noted  otherwise,  the 
regulations  in  subparts  A,  D  and  E  apply 
to  all  thirteen  National  Marine 
Sanctuaries  for  which  site-specific 
regulations  appear  in  subparts  F  through 
R,  respectively.  Subparts  B  and  C  apply 
to  the  site  evaluation  list  and  to  the 
designation  of  futiu«  Sanctuaries. 

3.  Section  922.40  is  revised  to  read  as 
follows: 

§  922.40    PurpoM. 

rhe  purpose  of  the  regulations  in  this 
subpart  and  in  subparts  F  through  R  is 


to  implement  the  designations  of  the 
thirteen  National  Marine  Sanctuaries  for 
which  site  specific  regulations  appear  in 
subparts  F  through  R,  respectively,  by 
regulating  activities  affecting  them, 
consistent  with  their  respective  terms  of 
designation  in  order  to  protect,  preserve 
and  manage  and  thereby  ensure  the 
health,  integrity  and  continued 
availability  of  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  these  areas. 
Additional  purposes  of  the  regulations 
implementing  the  designation  of  the 
Florida  Keys  National  Marine  Sanctuary 
are  found  at  §922.160. 

4.  Section  922.41  is  revised  to  read  as 
follows: 

§922.41     Boundaries. 

The  boundary  for  each  of  the  thirteen 
National  Marine  Sanctuaries  covered  by 
this  part  is  described  in  subparts  F 
through  R,  respectively. 

5.  Section  922.42  is  revised  to  read  as 
follows: 

§922.42    Allowed  activities. 

All  activities  (e.g.,  fishing,  boating, 
diving,  research,  education)  may  be 
conducted  unless  prohibited  or 
otherwise  regulated  in  subparts  F 
through  R,  subject  to  any  emergency 
regulations  promidgated  pursuant  to 
§§922.44,  922.111(c),  or  922.165, 
subject  to  all  prohibitions,  regulations, 
restrictions,  and  conditions  validly 
imposed  by  any  Federal,  State,  or  local 
authority  of  competent  jurisdiction, 
including  Federal  and  State  fishery 
management  authorities,  and  subject  to 
the  provisions  of  §  312  of  the  Act.  The 
Assistant  Administrator  may  only 
directly  regulate  fishing  activities 
pursuant  to  the  procedure  set  forth  in 
§304.(a)(5)oftheNMSA. 

6.  Section  922.43  is  revised  to  read  as 
follows: 

§  922.43    Prohibited  or  otherwise  regulated 
activities. 

Subparts  F  through  R  set  forth  site- 
specific  regulations  applicable  to  the 
activities  specified  therein. 

7.  Section  922.47  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  922.47    Pre-existing  authorizations  or 
rights  and  certifications  of  pre-existing 
authorizations  or  rights. 

(b|  The  prohibitions  listed  in  subparts 
F  through  P,  or  subpart  R  do  not  apply 
to  any  activity  authorized  by  a  valid 
lease,  permit,  license,  approval  or  other 
authorization  in  existence  on  the 
effective  date  of  sanctuarv-  designation, 
or  in  the  case  of  the  Florida  Keys 
National  Marine  Sanctuary  the  effective 
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date  of  the  regulations  in  subpart  P,  and 
issued  by  any  Federal,  State  or  local 
authority  of  competent  jurisdiction,  or 
by  any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 
of  Sanctuary  designation,  or  in  the  case 
of  the  Florida  Keys  National  Marine 
Sanctuary  the  effective  date  of  the 
regulations  in  subpart  P,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  certification  procedures 
and  criteria  promulgated  at  the  time  of 
Sanctuary  designation,  or  in  the  case  of 
the  Florida  Keys  National  Marine 
Sanctuary  the  effective  date  of  the 
regulations  in  subpart  P,  and  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  by 
the  Director  as  a  condition  of 
certification  as  the  director  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

8.  Section  922.48  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  (d) 
as  follows: 

§  922.48    National  Marine  Sanctuary 
permits — application  procedures  artd 

Issuance  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  subparts  F  through  O,  or 
subpart  R  if  conducted  in  accordance 
with  the  scope,  purpose,  terms  and 
conditions  of  a  permit  issued  under  this 
section  and  subparts  F  through  O,  or 
subpart  R,  as  appropriate.  Fork  the 
Florida  Keys  National  Marine 
Sanctuary,  a  person  may  conduct  an 
activity  prohibited  by  subpart  P  if 
conducted  in  accordance  with  the 
scope,  purpose,  terms  and  conditions  of 
a  permit  issued  under  §  922.166. 

(b)  Applications  for  permits  to 
conduct  activities  otherwise  prohibited 
by  subparts  F  through  O,  or  subpart  R 
should  be  addressed  to  the  Director  and 
sent  to  the  address  specified  in  subparts 
F  through  O,  or  subpart  R,  as 
appropriate.  An  application  must 
include: 


(d)  The  Director,  at  his  or  her 
discretion,  may  issue  a  permit,  subject 
to  such  terms  and  conditions  as  he  or 
she  deems  appropriate,  to  conduct  a 
prohibited  activity,  in  accordance  with 
the  criteria  found  in  subparts  F  through 
O,  or  subpart  R,  as  appropriate.  The 
Director  shall  further  impose,  at  a 
minimum,  the  conditions  set  forth  in 
the  relevant  subpart. 
*         •         •         •         • 

9.  Paragraphs  (a)  through  (c)  of  section 
922.49  are  revised  to  read  as  follows: 


§  922.49    Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  subparts  L  through  P,  or 
subpart  R  is  such  activity  is  specifically 
authorized  by  any  valid  Federal.  State, 
or  local  lease,  permit,  license,  approval, 
or  other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation, 
or  in  the  case  of  the  Florida  Keys 
National  Marine  Sanctuary  after  the 
effective  date  of  the  regulations  in 
subpart  P,  provided  that: 

(1)  the  applicant  notifies  the  Director, 
in  writing,  of  the  application  for  such 
authorization  (and  of  any  application  for 
an  amendment,  renewal,  or  extension  of 
such  authorization)  within  fifteen  (15) 
days  of  the  date  of  filing  of  the 
application  or  the  effective  date  of 
Sanctuary  designation,  or  in  the  case  of 
the  Florida  Keys  National  Marine 
Sanctuary  the  effective  date  of  the 
regulations  in  subpart  P,  whichever  is 
later; 

(2)  the  applicant  complies  with  the 
other  provisions  of  this  §  922.49; 

(3)  the  Director  notifies  the  applicant 
and  authorizing  agency  that  he  or  she 
does  not  object  to  issuance  of  the 
authorization  (or  amendment,  renewal, 
or  extension);  and 

(4)  the  applicant  complies  with  any 
terms  and  conditions  the  Director  deems 
reasonably  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  an 
authorization  described  in  paragraph  (a) 
above  may  request  the  Director  to  issue 
a  finding  as  to  whether  the  activity  for 
which  an  application  is  intended  to  be 
made  is  prohibited  by  subparts  L 
through  P.  or  subpart  R,  as  appropriate. 

(c)  Notification  of  filings  of 
applications  should  be  sent  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management  at  the  address 
specified  in  subparts  L  through  P,  or 
subpart  R,  as  appropriate.  A  copy  of  the 
application  must  accompany  the 
notification. 


§922.50    [Amended] 

10.  Section  922.50  is  amended  by 
replacing  "L  through  P"  with  "L 
through  P,  and  subpart  R"  wherever  "L 
through  P"  is  found  within  this  section. 

11.  Part  922  is  amended  by  adding  a 
new  subpart  R  immediately  following 
subpart  Q  as  follows: 

Subpart  R— Thunder  Bay  National  Marine 
Sanctuary 

922.190  Boundary. 

922.191  Dennitions. 

922.192  Prohibited  or  otherwise  regulated 
activities,  v 


922.193    CertificatioiM)f  preexisting  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

922.1^    Permit  procedures  and  criteria. 

Appendix  A  to  Subpart  R  of  Part  922 — 
Thunder  Bay  National  Marine  Sanctuary 
Boundary  Coordinates 

Appendix  B  to  Subpart  R  of  Part  922 — Minor 
Projects  for  Purposes  of  Section 
922.192(a)(2)(iii) 

Authority:  16  U.S.C.  1431  et  seq. 

Subpart  R — Thunder  Bay  National 
Marine  Sanctuary 

§922.190    Boundary. 

(a)  The  Thunder  Bay  National  Marine 
Sanctuary  (Sanctuary)  consists  of  an 
area  of  approximately  808  square  miles 
of  surface  waters  of  Lake  Huron  and  the 
submerged  lands  thereunder,  over  and 
around  the  underwater  cultural 
resources  in  Thunder  Bay.  The 
boundary  forms  an  approximately 
rectangular  area  by  extending  along  the 
ordinary  high  water  mark  of  the 
Michigan  shoreline  from  Presque  Isle 
Lighthouse,  at  45  21.4  N  latitude,  south 
to  Sturgeon  Point  lighthouse,  at  44  42.7 
N  latitude,  and  lakeward  from  those 
points  along  latitude  lines  to  83  W 
longitude.  The  coordinates  of  the 
boundary  are  set  forth  in  Appendix  A  to 
this  subpart. 

(b)  [Reserved]. 

§922.191    Deflnlitons. 

(a)  The  following  terms  are  defined 
for  purposes  of  subpart  R: 

Minor  project  means  any  project  listed 
in  Appendix  B  to  this  subpart. 

Programmatic  Agreement  means  the 
agreement  among  NOAA,  the  Federal 
Advisory  Council  on  Historic 
Preservation,  and  the  State  of  Michigan, 
developed  pursuant  to  the  NMSA  and 
section  106  of  the  National  Historic 
Preservation  Act,  setting  forth  the 
procedures  for  review  and  approval  of 
State  Permits  which  authorize  activities 
prohibited  by  the  Sanctuary  regulations. 

Sanctuary  resource  means  any 
underwater  cultural  resource  as  defined 
in  this  section. 

State  Archaeologist  means  the  State 
Archaeologist,  Michigan  Historical 
Center,  Michigan  Department  of  State. 

State  Permit  means  leases,  permits, 
licenses,  approvals,  or  other 
authorizations  issued  by  the  State  of 
Michigan  for  the  conduct  of  activities  or 
projects  within  the  Thunder  Bay 
National  Marine  Sanctuary  that  are 
prohibited  by  the  regulations  at  section 
922.192. 

Traditional  fishing  means  those 
commercial  or  recreational  fishing 
activities  that  were  customarily 
conducted  within  the  Sanctuary  prior  to 
its  designation  as  identified  in  the 
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Environmental  Impact  Statement  and 
Management  Plan  for  the  Sanctuary. 

Underwater  cultural  resource  means 
any  submerged  resource  possessing 
historical,  cultural,  or  archaeological 
significance,  including  shipwrecks, 
sites,  contextual  information,  structures, 
districts,  and  objects  significantly 
associated  with  or  representative  of 
earlier  people,  cultures,  maritime 
heritage,  and  human  activities  and 
events.  Historical  resources  include 
"historical  properties,"  as  defined  in  the 
National  Historic  Preservation  Act,  as 
amended,  and  its  implementing 
regulations,  as  amended. 

(b)  Other  terms  appearing  in  the 
proposed  regulations  are  defined  at  15 
CFR  Part  922  Subpart  A,  and/or  in  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended,  33 
U.S.C.  :t401  et  seq.,  and  16  U.S.C.  1431 
at  seq. 

§  922. 1 92    Prohibited  or  otherwise 
regulated  activities. 

(a)  Except  as  specified  in  paragraphs 
(b)  through  (c)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  are  unlawful  for  any  person  to 
conduct  or  to  cause  to  be  conducted: 

(1)  Disturbing,  moving,  removing  or 
injuring,  possessing,  or  attempting  to 
disturb,  move,  remove  or  injure,  or 
possess  an  underwater  cultural 
resource. 

(2)  Drilling  into,  dredging  or 
otherwise  altering  the  lakebottom 
associated  with  underwater  cultural 
resource,  including  contextual 
information;  or  constructing,  placing  or 
abandoning  any  structure,  material  or 
other  matter  on  the  lakebottom 
associated  with  underwater  cultiiral 
resources,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels; 

(ii)  Traditional  fishing  operations;  or 

(iii)  Minor  projects  that  do  not 

adversely  affect  underwater  cultural 

resources. 

(3)  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any 
regulations  issued  under  the  Act. 

(b)  The  prohibitions  in  paragraphs  (a) 
(1)  and  (2)  of  this  section  do  not  apply 
to  valid  law  enforcement  activities,  or 
any  activity  necessary  to  respond  to  an 
emergency  threatening  life  or  the 
environment. 

(c)  The  prohibitions  in  paragraphs  (a) 
(1)  and  (2)  of  this  section  do  not  apply 
to  any  activity:  certified  by  the  Director 
pursuant  to  §922.193  and  §922.47; 
executed  in  accordance  with  the  scope, 
purpose,  terms  and  conditions  of  a  State 


or  Federal  permit  issued  pursuant  to 
§  922.193  (a)  or  (b),  and  §  922.49; 
National  Marine  Sanctuary  permit 
issued  pursuant  to  §  922.193(c)  and 
§  922.48;  or  a  Special  Use  permit  issued 
pursuant  to  section  310  of  the  NMSA. 

§  922. 1 93    Certification  of  preexisting 
leases,  licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §922.192  (a)(1)  through 
(2)  if  such  activity  is  specifically 
authorized  by  a  valid  State,  or  local 
lease,  permit,  license,  approval,  or  other 
authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation, 
or  by  any  valid  right  of  subsistence  use 
or  access  in  existence  on  the  effective 
date  of  Sanctuary  designation,  provided 
that: 

(1)  For  any  State  or  local  lease, 
permit,  license,  approval,  or  other 
authorization,  or  any  right  of 
subsistence  use,  the  State  Archaeologist 
certifies  to  NOAA,  within  90  days  of  the 
effective  date  of  designation,  that  the 
activity  authorized  under  the  State  or 
local  lease,  permit,  license,  approval,  or 
other  authorization,  or  any  right  of 
subsistence  use,  is  being  conducted 
consistent  with  the  Programmatic 
Agreement,  in  which  case  such  activity 
shall  be  deemed  to  have  met  the 
requirements  of  this  section  and 
§922.47;  or 

(2)  In  the  case  where  either  (i)  the 
State  Archaeologist  does  not  certify  that 
the  activity  authorized  under  a  State  or 
local  ease,  permit,  license,  approval,  or 
other  authorization,  or  right  of 
subsistence  use  is  being  conducted 
consistent  with  the  Programmatic 
Agreement;  or  (ii)  the  activity  is 
conducted  pursuant  only  to  a  Federal 
permit,  the  holder  of  the  authorization 
or  right  complies  with  paragraphs  (b) 
through  (k)  of  this  section. 

(b)  For  an  activity  described  in 
paragraph  (a)(2)  of  this  section,  the 
holder  of  the  authorization  or  right  may 
conduct  the  activity  prohibited  by 

§  922.192(a)(1)  through  (2)  provided 
that:  (1)  the  holder  of  such  authorization 
or  right  notifies  the  Director,  in  writing, 
within  90  days  of  the  effective  date  of 
Sanctuary  designation,  of  the  existence 
of  such  authorization  or  right  and 
requests  certification  of  such 
authorization  or  right;  (2)  the  holder 
complies  with  the  other  provisions  of 
this  §922.193;  and  (3)  the  holder 
complies  with  any  terms  and  conditions 
on  the  exercise  of  such  authorization  or 
right  imposed  as  a  condition  of 
certification,  by  the  Director,  to  achieve 
the  purposes  for  which  the  Sanctuary 
was  designated. 


(c)  The  holder  of  an  authorization  or 
right  described  in  paragraph  (a)(2)  above 
authorizing  an  activity  prohibited  by 

§  922.192  may  conduct  the  activity 
without  being  in  violation  of  applicable 
provisions  of  §  922.192.  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  is  in 
compliance  with  this  §922.193. 

(d)  Any  holder  of  an  authorization  or 
right  described  in  paragraph  (a)(2)  above 
may  request  the  Director  to  issue  a 
finding  as  to  whether  the  activity  for 
which  the  authorization  has  been 
issued,  or  the  right  given,  is  prohibited 
by  §922.192,  thus  requiring  certification 
under  this  section. 

(e)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuary  Manager,  Thunder  Bay 
National  Marine  Sanctuary.  (Note:  This 
paragraph  will  provide  the  Sanctuary 
Office  address).  A  copy  of  the  lease, 
permit,  license,  approval,  or  other 
authorization  must  accompany  the 
request. 

(0  The  Director  may  request 
additional  information  from  the 
certification  requester  as  he  or  she 
deems  reasonably  necessary  to 
condition  appropriately  the  exercise  of 
the  certified  authorization  or  right  to 
achieve  the  purpose  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  within  45  days  of  the 
postmark  date  of  the  request.  The 
Director  may  seek  the  views  of  any 
persons  on  the  certification  request. 

(g)  The  Director  may  amend  any 
certification  made  under  this  §922.193 
whenever  additional  information 
becomes  available  justifying  such  an 
amendment. 

(h)  Upon  completion  of  review  of  the 
authorization  or  right  and  information 
received  with  respect  thereto,  the 
Director  shall  communicate,  in  writing, 
any  decision  on  a  certification  request 
or  any  action  taken  with  respect  to  any 
certification  made  under  this  §922.193, 
in  writing,  to  both  the  holder  of  the 
certified  lease,  permit,  license,  approval, 
other  authorization,  or  right,  and  the 
issuing  agency,  and  shall  set  forth  the 
reason(s)  for  the  decision  or  action 
taken. 

(i)  Any  time  limit  prescribed  in  or 
established  under  this  §  922.193  may  be 
extended  by  the  Director  for  good  cause. 

(j)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§922.50. 

(k)  Any  amendment,  renewal,  or 
extension  made  after  the  effective  date 
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of  Sanctuary  designation,  to  a  lease, 
permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §  922.194  and  §  922.49. 

§  922. 1 94    Permit  procedures  and  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §933.192  (a)  (1)  through 
(2)  if  conducted  in  accordance  with  the 
scope,  purpose,  manner,  terms  and 
conditions  of  a  State  Permit  provided 
that: 

(1)  The  State  Archaeologist  certifies  to 
NOAA  that  the  activity  authorized  under  the 
State  Permit  will  be  conducted  consistent 
with  the  Programmatic  Agreement,  in  which 
case  such  State  Permit  shall  be  deemed  to 
have  met  the  requirements  of  §  922.49;  or 

(2)  In  the  case  where  the  State 
Archaeologist  does  not  certify  that  the 
activity  to  be  authorized  under  a  State  Permit 
will  be  conducted  consistent  with  the 
Programmatic  Agreement,  the  person 
complies  with  the  requirements  of  §  922.49  of 
this  part. 

(b)  If  no  State  Permit  is  required  to 
conduct  an  activity  prohibited  by 

§  922.192(a)  (1)  through  (2)  of  this 
subpart,  a  person  may  conduct  such 
activity  if  it  is  conducted  in  accordance 
with  the  scope,  purpose,  manner,  terms 
and  conditions  of  a  Federal  permit, 
provided  that  the  person  complies  with 
the  provisions  of  §  922.49  of  this  part. 

(c)  In  instances  where  the  conduct  of 
an  activity  is  prohibited  by  §  922.192(a] 
(1)  through  (2)  of  this  subpart  is  not 
addressed  under  a  State  or  other  Federal 
lease,  license,  permit  or  other 
authorization,  a  person  must  obtain  a 
Sanctuary  permit  from  NOAA  pursuant 
to  §  922.48  of  this  part  and  the 
Programmatic  Agreement  in  order  to 
conduct  the  activity. 

Appendix  A  to  Subpart  R  of  Part  922 — 
Thunder  Bay  National  Marine 
Sanctuary  Boundary  Coordinates 

Note:  Appendix  A  to  subpart  R  will  set 
forth  the  ^nal  Sanctuary  boundary 
coordinates  after  consideration  of  comments 
received  on  the  DEIS/MP. 

Appendix  B  to  Subpart  R  of  Part  922 — 
Minor  Proiects  for  Purposes  of  Section 
922.192(a)(2Kiii) 

Pursuant  to  R  322.1013  of  part  325,  Great 
Lakes  Submerged  Lands  of  Public  Act  451, 
the  Michigan  Department  of  Environmental 
Quality  (Department)  issues  permits  for 
projects  that  are  of  a  minor  nature  which  are 
not  controversial,  which  have  minimal 
adverse  envirorunental  impacts,  which  will 
be  constructed  of  clean,  non-polluting 
materials,  which  do  not  impair  the  use  of  the 
adjacent  bottomlands  by  the  public,  and 
which  do  not  adversely  affect  riparian 
interests  of  adjacent  owners.  The  following 
projects  are  minor  projects: 

(a)  Noncommercial  single  piers,  docks,  and 
boat  hoists  which  meet  the  following  design 
criteria: 


(i)  Are  of  a  length  or  size  not  greater  than 
the  length  or  size  of  similar  structures  in  the 
vicinity  and  on  the  watercourse  involved; 
and 

(ii)  Provide  for  the  free  littoral  flow  of 
water  and  drift  material. 

(b)  Spring  piles  and  pile  clusters  when 
their  design  and  purpose  is  usual  for  such 
projects  in  the  vicinity  and  on  the 
watercourse  involved. 

(c)  Seawalls,  bulkheads,  and  other 
()ermanent  revetment  structures  which  meet 
all  of  the  following  purpose  and  design 
criteria: 

(i)  The  proposed  structure  fulfills  an 
identifiable  need  for  erosion  protection,  bank 
stabilization,  protection  of  uplands,  or 
improvements  on  uplands: 

(ii)  The  structure  will  be  constructed  of 
suitable  materials  free  frvm  pollutants,  waste 
metal  products,  debris,  or  organic  materials; 

(iii)  The  structiue  is  not  more  than  300  feet 
in  length  and  is  located  in  an  area  on  the 
body  of  water  where  other  similar  structures 
already  exist; 

(iv)  The  placement  of  backfill  or  other  fill 
associated  with  the  construction  does  not 
exceed  an  average  of  3  cubic  yards  per 
running  foot  along  the  shoreline  and  a 
maximum  of  300  cubic  yards;  and 

(v)  The  structure  or  any  associated  fill  will 
not  be  placed  in  a  wetland  area  or  placed  in 
any  manner  that  impairs  surface  water  flow 
into  or  out  of  any  wetland  area. 

(d)  Groins  50  feet  or  less  in  length,  as 
measures  from  the  toe  to  bluff,  which  meet 
all  of  the  following  criteria: 

(i)  The  groin  is  low  profile,  with  the 
lakeward  end  not  more  than  1  foot  above  the 
existing  water  level;  and 

(ii)  The  groin  is  placed  at  least  V2  of  the 
groin  length  frnm  the  adjacent  property  line 
or  closer  with  written  approval  of  the 
adjacent  riparian. 

(e)  Filling  for  restoration  of  existing 
permitted  fill,  fills  placed  incidental  to 
construction  of  other  structures,  and  fills  that 
do  not  exceed  300  cubic  yards  as  a  single  and 
complete  project,  where  the  fill  is  of  suitable 
material  free  frttm  pollutants,  waster  metal 
products,  debris,  or  organic  materials. 

(0  Dredging  for  the  maintenance  of 
previously  dredged  areas  or  dredging  of  not 
more  than  300  cubic  yards  as  a  single  and 
complete  project  when  both  of  the  following 
criteria  are  met: 

(i)  No  reasonable  expectation  exists  that 
the  materials  to  be  dredged  are  polluted;  and 

(ii)  All  dredging  materials  will  be  removed 
to  an  upland  site  exclusive  of  wetland  areas. 

(g)  Structural  repair  of  man-made 
structures,  except  as  exempted  by  R 
322.1008(3),  when  their  design  and  purpose 
meet  both  of  the  following  criteria: 

(i)  The  repair  does  not  alter  the  original  use 
of  a  recently  serviceable  structure;  and 

(ii)  The  repair  will  not  adversely  affect 
public  trust  values  or  interests,  including 
navigation  and  water  quality. 

(h)  Fish  and  wildlife  habitat  structures 
which  meet  both  of  the  following  criteria: 

(i)  Are  placed  so  the  structures  do  not 
impede  or  create  a  navigational  hazard;  and 

(ii)  Are  anchored  to  the  bottomlands. 

(i)  Scientific  structures  such  as  staff  gauges, 
water  monitoring  devices,  water  quality 


testing  devices,  survey  devices,  and  core 
sampling  devices,  if  the  structures  do  not 
impede  or  create  a  navigational  hazard. 

(j)  Navigational  aids  which  meet  both  of 
the  following  criteria: 

(i)  Are  approved  by  the  United  States  Coast 
Guard;  and 

(ii)  Are  approved  under  Act  No.  303  of  the 
Public  Acts  of  1967,  as  amended,  being 
§281.1001  et  seq.  of  the  Michigan  Compiled 
Laws,  and  known  as  the  Marine  Safety  Act. 

(k)  Extension  of  a  project  where  work  is 
being  performed  under  a  current  permit  and 
which  will  result  in  no  damage  to  natural 
resources. 

(1)  A  sand  trap  wall  which  meets  all  of  the 
following  criteria: 

(i)  The  wall  is  300  feet  or  less  in  length 
along  the  shoreline; 

(ii)  The  wall  does  not  extend  more  than  30 
feet  lakeward  of  the  toe  of  bluff; 

(iii)  The  wall  if  low  profile,  that  is,  it  is  not 
more  than  1  foot  above  the  existing  water 
level;  and 

(iv)  The  wall  is  constructed  of  wood  or 
steel  or  other  non-polluting  material. 

(m)  Physical  removal  of  man-made 
structures  or  natural  obstructions  which  meet 
all  of  the  following  criteria: 

(i)  The  debris  an  spoils  shall  be  removed 
to  an  upland  site,  not  in  a  wetland,  in  a 
manner  which  will  not  allow  erosion  into 
public  waters; 

(ii)  The  shoreline  and  bottom  contours 
shall  be  restored  to  an  acceptable  condition; 

(iii)  Upon  completion  of  structure  removal, 
the  site  does  not  constitute  a  safety  or 
navigational  hazard;  and 

(iv)  Department  staff  shall  consider 
fisheries  and  wildlife  resource  values  when 
evaluating  applications  for  natural 
obstruction  removal. 

[FR  Doc.  97-16053  Filed  6-20-97;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
RIN  0960-AE67 

Supplementary  Security  Income; 
Overpayment  Recovery  by  Offset  of 
Federal  Income  Tax  Refund 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  regulations 
govern  use  of  the  Federal  income  tax 
refund  offset  program  established  under 
section  2653  of  the  Deficit  Reduction 
Act  of  1984,  Pub.  L.  No.  98-369.  They 
would  permit  the  recovery  of 
supplemental  security  income  (SSI) 
overpayments  through  the  withholding 
of  amounts  due  to  former  SSI  recipients 
as  Federal  income  tax  refunds.  In  these 
proposed  rules,  we  reflect  the 
provisions  of  the  statute  and  explain  the 
procedures  that  we  will  follow  in 
referring  SSI  overpayments  to  the 
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Department  of  the  Treasury  for  income 
tax  refund  offset  (TRO). 
DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  July  23,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Seciuity,  P.O. 
Box  1585,  Baltimore,  Maryland  21235, 
sent  by  telefax  to  (410)  966-2830,  sent 
by  E-mail  to  "regulations@ssa.gov,"  or 
delivered  to  the  Division  of  Regulations 
and  Rulings,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  may  be  inspected  during 
these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Augustine,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,(410)966-5121.  For  information 
on  eligibility  or  claiming  benefits,  call 
our  national  toll-free  number,  1-800- 
772-1213. 

SUPPLEMENTARY  INFORMATION:  Section 
2653  of  the  Deficit  Reduction  Act  of 
1984,  codified  at  31  U.S.C.  3720A  and 
26  U.S.C.  6402(d),  authorized  the 
Secretary  of  the  Treasury,  upon 
receiving  notice  from  a  Federal  agency 
that  a  named  individual  owes  the 
agency  a  past-due,  legally  enforceable 
debt,  to  withhold  all  or  a  part  of  any 
income  tax  refund  that  is  due  to  the 
debtor  and  pay  the  amount  withheld  to 
the  agency.  Section  2653  specifically 
precluded  the  use  of  these  procedures  to 
recover  overpayments  of  Social  Secuirity 
benefits  paid  under  title  II  of  the  Social 
Security  Act  (the  Act).  Under  31  U.S.C. 
3720A,  a  Federal  agency  that  is  owed  a 
past-due,  legally  enforceable  debt  by  an 
individual  may  notify  the  Secretary  of 
the  Treasury  of  the  debt  in  accordance 
with  regulations  issued  by  the 
Department  of  the  Treasury.  The 
applicable  Treasury  regulations  are 
codified  at  26  CFR  301.6402-6.  Before 
an  agency  may  refer  a  debt  to  Treasury, 
it  must,  under  31  U.S.C.  3720A,  take  the 
following  actions:  (1)  Notify  the  debtor 
that  the  agency  proposes  to  refer  the 
debt  for  tax  refund  offset;  (2)  give  the 
debtor  at  least  60  days  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  not  legally  enforceable; 
(3)  consider  all  evidence  the  debtor 
presents  in  determining  that  all  or  a  part 
of  the  debt  is  past-due  and  legally 
enforceable;  and  (4)  satisfy  any  other 
conditions  that  the  Secretary  of  the 
Treasury  may  prescribe  to  ensure  that 


the  agency's  findings  are  valid  and  that 
the  agency  has  made  reasonable  efforts 
to  obtain  the  payment  of  the  debt. 

Although  section  2653  gave  us  the 
authority  to  use  the  TRO  provisions  to 
recover  overpayments  made  to 
recipients  of  supplemental  security 
income  (SSI)  payments  under  title  XVI 
of  the  Act,  we  elected  not  to  do  so  at 
that  time  because  we  did  not  think  it 
appropriate  to  use  a  procedure  we  were 
precluded  from  using  to  recover  title  II 
overpayments  to  recover  overpayments 
made  under  the  needs-based  title  XVI 
program. 

Section  5129  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90) 
removed  the  restriction  on  using  the 
TRO  provisions  to  recover  title  II 
overpayments.  Section  5129  added 
several  additional  conditions  to  the 
referral  of  title  II  overpayments  for 
offset.  These  included:  (1)  The  overpaid 
individual  may  not  be  currently  entitled 
to  Social  Security  benefits  under  title  U 
of  the  Act;  (2)  the  notice  that  we  send 
to  the  overpaid  individual  concerning 
our  intent  to  seek  the  offset  must 
describe  the  conditions  under  which  we 
are  required  to  waive  recovery  of  an 
overpayment  under  section  204(b)  of  the 
Act;  and  (3)  if  the  overpaid  individual 
requests  that  we  waive  recovery  of  the 
overpayment  within  the  60-day  period 
allowed  under  the  program  for 
presenting  evidence  that  the  debt  is  not 
past  due  or  not  legally  enforceable,  we 
may  not  certify  the  overpayment  to 
Treasury  without  first  issuing  a 
determination  on  the  waiver  request. 
We  issued  final  regulations  on  October 
21,  1991  (56  FR  52466)  implementing 
these  statutory  changes. 

Since  that  time,  we  have  been 
modifying  our  computer  systems  to 
extend  the  TRO  provisions  to  various 
subgroups  of  former  title  11  program 
beneficiaries.  We  now  have  the 
necessary  systems  modifications  in 
place  to  permit  us  to  extend  the  TRO 
provisions  to  the  title  XVI  program,  as 
well.  These  title  XVI  rules  closely 
follow  the  existing  rules  for  the  title  II 
program,  including  the  same  conditions 
that  the  OBRA  90  legislation  required 
for  the  title  II  program.  That  is,  these 
rules  provide  that  (1)  The  overpaid 
individual  may  not  currently  be  eligible 
to  receive  SSI  payments  under  title  XVI 
of  the  Act;  (2)  the  notice  we  send  to  the 
overpaid  individual  concerning  our 
intent  to  seek  offset  must  describe  the 
conditions  under  which  we  are  required 
to  waive  recovery  of  an  overpayment 
under  section  1631(b)(1)(B)  of  the  Act; 
and  (3)  if  the  overpaid  individual 
requests  that  we  waive  recovery  of  the 
overpayment  within  the  60-day  period 
allowed  under  the  program  for 


presenting  evidence  that  the  debt  is  not 
past  due  or  legally  enforceable,  we  may 
not  certify  the  overpayment  to  Treasury 
without  first  issuing  a  determination  on 
the  waiver  request. 

Explanation  of  Changes  to  Regulations 

We  propose  to  add  new  §§416.580 
through  416.586  to  our  regulations  to 
explain  our  rules  on  recovery  of  tiUe 
XVI  overpayments  through  the 
withholding  of  amounts  due  to  former 
SSI  recipients  as  Federal  income  tax 
refunds.  Section  416.580  would  provide 
general  information  about  the  tax  refund 
offset  program  and  explain  that  we  may 
pursue  collection  of  an  overpayment 
through  this  program  if  the  overpaid 
individual  Is  not  eligible  for  benefits. 
This  new  regulatory  section  also 
explains  that  we  will  not  initiate  the  tax 
refund  offset  to  collect  an  overpayment 
more  than  10  years  after  our  right  to 
collect  the  overpayment  first  accrued. 

Section  416.581  would  explain  that, 
before  we  refer  an  overpayment  to  the 
Treasury  Department,  we  will  notify  the 
overpaid  individual  of  our  intention  to 
do  so.  This  notice  will  advise  the 
individual  of  the  amount  of  the 
overpayment  and  the  conditions  under 
which  we  will  waive  recovery  of  an 
overpayment  under  section 
1631(b)(1)(B)  of  the  Act.  The  notice  will 
also  explain  that  unless,  within  60  days 
from  the  date  of  our  notice,  the  overpaid 
individual  repays  the  overpayment, 
presents  evidence  that  the  overpayment 
is  not  past  due  or  not  legally 
enforceable,  or  requests  a  waiver  of  the 
overpayment,  we  will  refer  the 
overpayment  to  the  Department  of  the 
Treasury  to  oSset  any  tax  refund 
payable  to  the  overpaid  individual.  The 
notice  additionally  will  advise  the 
individual  of  the  right  to  inspect  and 
copy  our  records  related  to  the 
overpayment. 

Sections  416.582  and  416.583  would 
explain  our  procedures  for  reviewing 
and  making  findings  when  an  overpaid 
individual  submits  evidence  that  an 
overpayment  is  not  past  due  or  not 
legally  enforceable. 

Section  416.584  would  explain  our 
procedures  for  the  overpaid  individual 
who  wishes  to  review  our  records 
related  to  the  overpayment. 

Section  416.585  would  explain  that  if, 
within  60  days  after  the  date  of  our 
notice  of  intent  to  seek  an  offset,  an 
individual  presents  evidence  that  the 
overpayment  is  not  past  due  or  not 
legally  enforceable  or  asks  us  to  waive 
collection*of  the  overpayment,  we  will 
suspend  our  referral  of  the  overpayment 
to  the  Department  of  the  Treasury'  for 
offset  until  we  issue  written  findings 
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that  affirm  that  all  or  a  part  of  the 
overpayment  is  past  due  and  legally 
enforceable  and,  where  appropriate, 
determine  that  waiver  of  the 
overpayment  is  unwarranted. 

Section  416.586  would  set  out  our 
intention,  in  cases  where  a  tax  refund  is 
insufficient  in  a  tax  year  to  satisfy  the 
amount  of  the  overpayment,  to  continue 
to  offset  in  succeeding  years  any  amount 
of  the  overpayment  that  remains,  as  long 
as  the  remainder  of  the  overpayment 
continues  to  meet  the  criteria  for  referral 
under  the  tax  refund  offset  program  in 
succeeding  years.  This  differs  from  our 
title  II  rules  on  TRO  which  provide  that, 
where  a  tax  refund  is  insufficient  to 
recover  an  overpayment  in  a  given  year, 
we  will  recertify  the  remainder  for  oSset 
in  the  following  year.  This  proposed 
section  reflects  the  fact  that  the 
Department  of  the  Treasury  has  the 
systems  capability  to  retain  the  overpaid 
amount  in  their  records  for  offset  against 
future  tax  refunds  the  individual  may  be 
due.  We  are  developing  a  separate 
proposed  rule  dealing  with  title  11 
overpayments  that  will  make  this  same 
change  in  the  title  II  TRO  rules. 

We  also  propose  to  add  to 
§416.1403(a)  a  new  paragraph  (17)  that 
would  include  in  the  list  of 
administrative  actions  that  are  not 
initial  determinations  findings  on 
whether  we  can  collect  an  SSI 
overpayment  by  using  the  Federal 
income  tax  refund  offset  procedure. 
Administrative  actions  that  are  not 
initial  determinations  may  be  reviewed 
by  us,  but  they  are  not  subject  to  the 
administrative  review  process  provided 
by  subpart  N  of  our  regulations,  and 
they  are  not  subject  to  judicial  review. 

Electronic  Version 

The  electronic  file  of  this  dociunent  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  Gle,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  fde  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  OfBce  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  signiHcant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

In  order  to  use  the  TRO  provisions  to 
recover  title  XVI  overpayments  from 
income  tax  refunds  payable  in  1998,  the 


final  rules  must  be  effective  in  early 
October  1997,  so  that  we  can  begin 
notifying  individuals  that  we  propose  to 
refer  their  overpayments  to  the 
Department  of  the  Treasury  for  offset. 
Any  delay  in  sending  the  notices  and 
referring  these  debts  to  Treasury  will 
result  in  lost  program  savings  of  up  to 
$6  million.  For  that  reason,  we  are 
providing  a  30-day  (rather  than  the 
usual  60-day)  public  comment  period. 
These  proposed  rules,  which  closely 
follow  our  existing  TRO  rules  for  the 
title  II  program  and  on  which  we 
received  only  minor  public  comments 
when  promulgated  in  1991,  benefit  the 
public  while  adequately  safeguarding 
the  rights  of  former  SSI  recipients  by 
giving  overpaid  individuals  the  right  to 
repay  the  amount,  present  evidence  that 
the  overpayment  is  not  past  due  or  not 
legally  enforceable,  or  request  us  to 
waive  collection  of  the  overpayment, 
before  referral  to  the  Department  of  the 
Treasury  is  made.  We  will  issue  written 
findings  affirming  that  all  or  part  of  the 
overpayment  is  past  due  and  legally 
enforceable  and,  where  appropriate, 
determine  that  waiver  of  the 
overpayment  is  unwarranted  before 
making  such  a  referral.  In  view  of  the 
above,  we  believe  a  30-day  comment 
period  provides  ample  opportunity  for 
the  public  to  review  and  comment  on 
these  rules. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  signiRcant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Thus,  a  regulatory  Qexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  additional  reporting  or 
recordkeeping  requirements  requiring 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  96.006  SupplemenUl  Security 
Income) 

List  of  Subiects  in  20  CFR  Fart  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Approved:  June  12,  1997. 
)ohn ).  Callahan, 
Acting  Commissioner  of  Social  Security. 

Subparts  E  and  N  of  Part  416  of 
Chapter  HI  of  Title  20  of  the  Code  of 


Federal  Regulations  are  proposed  to  be 
amended  to  read  as  follows: 

1.  The  authority  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1601,  1602, 
1611(c)  and  (e).  and  1631  (a)-(d)  and  (g)  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5), 
1381. 1381a,  1382(c)  and  (e),  and  1383(a)-(d) 
and  (g));  31  U.S.C.  3720A. 

2.  Sections  416.580,  416.581,  416.582, 
416.583,  416.584.  416.585,  and  416.586 
are  added  to  subpart  E  to  read  as 
follows: 

§  41 6.580    Referral  of  overpayments  to  the 
Department  of  the  Treasury  for  tax  refund 
offset — General. 

(a)  The  standards  we  will  apply  and 
the  procedures  we  will  follow  before 
requesting  the  Department  of  the 
Treasury  to  offset  income  tax  refunds 
due  taxpayers  who  have  an  outstanding 
overpayment  are  set  forth  in  §§  416.580 
through  416.586  of  this  subpart.  These 
standards  and  procedures  are 
authorized  by  the  E)eficit  Reduction  Act 
of  1984  (31  U.S.C.  §  3720A],  as 
implemented  through  Department  of  the 
Treasury  regulations  at  26  CFR 
301.6402-6. 

(b)  We  will  use  the  Department  of  the 
Treasury  tax  refund  offset  procedure  to 
collect  overpayments  that  are  certain  in 
amount,  past  due  and  legally 
enforceable,  and  eligible  for  tax  refund 
offset  under  regulations  issued  by  the 
Secretary  of  the  Treasury.  We  will  use 
these  procedures  to  collect 
overpayments  only  from  individuals 
who  are  not  currently  entitled  to 
monthly  supplemental  security  income 
benefits  under  title  XVI  of  the  Act.  We 
will  refer  an  overpayment  to  the 
Secretary  of  the  Treasury  for  offset 
against  tax  refunds  no  later  than  10 
years  after  our  right  to  collect  the 
overpayment  first  accrued. 

S  416.581    Notice  to  overpaid  Individual. 
A  request  for  reduction  of  a  Federal 
income  tax  refund  will  be  made  only 
after  we  determine  that  an  amount  is 
owed  and  past  due  and  provide  the 
overpaid  individual  with  60  calendar 
days  written  notice.  Our  notice  of  intent 
to  collect  an  overpayment  through 
Federal  income  tax  refund  offset  will 
state: 

(a)  The  amount  of  the  overpayment; 

(b)  That  unless,  within  60  calendar 
days  from  the  date  of  our  notice,  the 
overpaid  individual  repays  the 
overpayment,  sends  evidence  to  us  at 
the  address  given  in  our  notice  that  the 
overpayment  is  not  past  due  or  not 
legally  enforceable,  or  asks  us  to  waive 
collection  of  the  overpayment  under 
section  1631(b)(1)(B)  of  the  Act,  we 
intend  to  seek  collection  of  the 
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overpayment  by  requesting  that  the 
Department  of  the  Treasury  reduce  any 
amounts  payable  to  the  overpaid 
individual  as  rehinds  of  Federal  income 
taxes  by  an  amount  equal  to  the  amount 
of  the  overpayment; 

(c)  The  conditions  under  which  we 
will  waive  recovery  of  an  overpayment 
under  section  1631(b)(1)(B)  of  the  Act; 

(d)  That  we  will  review  any  evidence 
presented  that  the  overpayment  is  not 
past  due  or  not  legally  enforceable; 

(e)  That  the  overpaid  individual  has 
the  right  to  inspect  and  copy  our  records 
related  to  the  overpayment  as 
determined  by  us  and  will  be  informed 
as  to  where  and  when  the  inspection 
and  copying  can  be  done  after  we 
receive  notice  from  the  overpaid 
individual  that  inspection  and  copying 
are  requested. 

§  41 6.582    Review  wtthin  SSA  that  an 
overpayment  is  past  due  and  legally 
enforceable. 

(a)  Notification  by  overpaid 
individual.  An  overpaid  individual  who 
receives  a  notice  as  described  in 

§  416.581  of  this  subpart  has  the  right  to 
present  evidence  that  all  or  part  of  the 
overpayment  is  not  past  due  or  not 
legally  enforceable.  To  exercise  this 
right,  the  individual  must  notify  us  and 
present  evidence  regarding  the 
overpayment  within  60  calendar  days 
from  the  date  of  our  notice. 

(b)  Submission  of  evidence.  The 
overpaid  individual  may  submit 
evidence  showing  that  all  or  part  of  the 
debt  is  not  past  due  or  not  legally 
enforceable  as  provided  in  paragraph  (a) 
of  this  section.  Failure  to  submit  the 
notification  and  evidence  within  60 
calendar  days  will  result  in  referral  of 
the  overpayment  to  the  Department  of 
the  Treasury,  unless  the  overpaid 
individual,  within  this  60-day  time 
period,  has  asked  us  to  waive  collection 
of  the  overpayment  under  section 
1631(b)(1)(B)  of  the  Act  and  we  have  not 
yet  determined  whether  we  can  grant 
the  waiver  request.  If  the  overpaid 
individual  asks  us  to  waive  collection  of 
the  overpayment,  we  may  ask  that 
evidence  to  support  the  request  be 
submitted  to  us. 

(c)  Review  of  the  Evidence.  After  a 
timely  submission  of  evidence  by  the 
overpaid  individual,  we  will  consider 
all  available  evidence  related  to  the 
overpayment.  We  will  make  Bndings 
based  on  a  review  of  the  written  record, 
unless  wo  determine  that  the  question  of 
indebtedness  cannot  be  resolved  by  a 
review  of  the  documentary  evidence. 

§  41 6.583    Findings  by  SSA. 

(a)  Following  the  review  of  the  record, 
we  will  issue  written  findings  which 


include  supporting  rationale  for  the 
findings.  Issuance  of  these  findings 
concerning  whether  the  overpayment  or 
part  of  the  overpayment  is  past  due  and 
legally  enforceable  is  the  final  Agency 
action  with  respect  to  the  past-due 
status  and  enforceability  of  the 
overpayment.  If  we  make  a 
determination  that  a  waiver  request 
cannot  be  granted,  we  will  issue  a 
written  notice  of  this  determination  in 
accordance  with  the  regulations  in 
subpart  E  of  this  part.  Our  referral  of  the 
overpayment  to  the  Department  of  the 
Treasury  will  not  be  suspended  under 
§416.585  of  this  subpart  pending  any 
further  administrative  review  of  the 
waiver  request  that  the  individual  may 
seek. 

(b)  Copies  of  the  findings  described  in 
paragraph  (a)  of  this  section  will  be 
distributed  to  the  overpaid  individual 
and  the  overpaid  individual's  attorney 
or  other  representative,  if  any. 

(c)  If  the  findings  referred  to  in 
paragraph  (a)  of  this  section  affirm  that 
all  or  part  of  the  overpayment  is  past 
due  and  legally  enforceable  and,  if 
waiver  is  requested  and  we  determine 
that  the  request  cannot  be  granted,  we 
will  refer  the  overpayment  to  the 
Department  of  the  Treasury.  However, 
no  referral  will  be  made  if.  based  on  our 
review  of  the  overpayment,  we  reverse 
our  prior  finding  that  the  overpayment 
is  past  due  and  legally  enforceable  or, 
upon  consideration  of  a  waiver  request, 
we  determine  that  waiver  of  our 
collection  of  the  overpayment  is 
appropriate. 

§  416.584    Review  of  our  records  related  to 
the  overpayment. 

(a)  Notification  by  the  overpaid 
individual.  An  overpaid  individual  who 
intends  to  inspect  or  copy  our  records 
related  to  the  overpayment  as 
determined  by  us  must  notify  us  stating 
his  or  her  intention  to  inspect  or  copy. 

(b)  Our  response.  In  response  to  a 
notification  by  the  overpaid  individual 
as  described  in  paragraph  (a)  of  this 
section,  we  will  notify  the  overpaid 
individual  of  the  location  and  time 
when  the  overpaid  individual  may 
inspect  or  copy  our  records  related  to 
the  overpayment.  We  may  also,  at  our 
discretion,  mail  copies  of  the 
overpayment-related  records  to  the 
overpaid  individual. 

§  416.585    Suspension  of  offset 

If,  within  60  days  of  the  date  of  the 
notice  described  in  §416.581  of  this 
subpart,  the  overpaid  individual  notifies 
us  that  he  or  she  is  exercising  a  right 
described  in  §  416.582(a)  of  diis  subpart 
and  submits  evidence  pursuant  to 
§  416.582(b)  of  this  subpart  or  requests 


a  waiver  under  §416.550  of  this  subpart, 
we  will  suspend  any  notice  to  the 
Department  of  the  Treasury  until  we 
have  issued  vmtten  findings  that  affirm 
that  an  overpayment  is  past  due  and 
legally  enforceable  and,  if  applicable, 
make  a  determination  that  a  waiver 
request  cannot  be  granted. 

§  416.586    Tax  refund  Insufficient  to  cover 
amount  of  overpayment. 

If  a  tax  refund  is  insufficient  to 
recover  an  overpayment  in  a  given  year, 
the  case  will  remain  with  the 
Department  of  the  Treasury  for 
succeeding  years,  assuming  that  all 
criteria  for  certification  are  met  at  that 
time. 

3.  The  authority  citation  for  subpart  N 
is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1383,  and  1383b);  31  U.S.C.  3720A 

4.  Section  416.1403  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (a)(15).  replacing  the  period 
at  the  end  of  paragraph  (a)(16)  with  "; 
and",  and  adding  paragraph  (a)(17)  to 
read  as  follows: 

§416.1403    Administrative  actions  that  are 
not  initial  detefTnlnations. 

(a)*   *   * 

(17)  Findings  on  whether  we  can 
collect  an  overpayment  by  using  the 
Federal  income  tax  refund  offset 
procedure.  (See  §416.583). 

•        •        »        •        « 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

[Docket  ^k>.  97N-0217] 

Request  for  Comments  on 
Development  of  Options  to  Encourage 
Animal  Drug  Approvals  for  Minor 
Species  and  for  Minor  Uses 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comments  and  suggestions  relating  to 
legislative  and  regulatory  options  to 
facilitate  the  approval  of  new  animal 
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drugs  intended  for  use  in  minor  species 
or  intended  for  minor  uses.  The  agency 
is  seeking  comments  and  suggestions  to 
assist  its  Center  for  Veterinary  Medicine 
(CVM)  in  fulfilling  its  responsibility 
under  the  Animal  Drug  Availability  Act 
of  1996  (the  AOAA)  to  issue  a  report 
setting  forth  legislative  and  regulatory 
options  to  facilitate  approvals  of  new 
animal  drugs  that  fall  into  these  two 
categories.  Facilitating  approvals  for 
minor  uses  and  minor  species  will  bring 
about  an  increase  in  approvals  of  new 
animal  drugs  intended  for  these  uses, 
which  would  be  desirable  to  address  the 
scarcity  of  approved,  legally  marketed 
new  animal  drugs  intended  for  minor 
species  or  minor  uses. 
DATES:  Written  comments  by  September 
8. 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  COMTACT: 
George  A.  (Bert)  Mitchell,  Center  for 
Veterinary  Medicine  (HFV-6),  Food  and 
Drug  Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-1761. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

"Minor  use"  of  new  animal  drugs  is 
defined  in  the  Code  of  Federal 
RegulaUons  at  §  514.1(d)(l)(i)  (21  CFR 
514.1{d)(l)(i))  as  "the  use  of:  (a)  New 
animal  drugs  in  minor  animal  species, 
or  (b)  new  animal  drugs  in  any  animal 
species  for  the  control  of  a  disease  that 
[1]  occurs  infrequently  or  [2]  occurs  in 
limited  geographic  areas." 

"Minor  species"  are  defined  at 
§  514.1  (d)(l)(ii)  as  "animals  other  than 
cattle,  horses,  swine,  chickens,  turkeys, 
dogs,  and  cats.  Sheep  are  a  minor 
species  with  respect  to  effectiveness  and 
animal  safety  data  collection 
requirements;  sheep  are  a  major  species 
with  respect  to  human  safety  data 
collection  requirements  arising  from  the 
possible  presence  of  drug  residues  in 
food." 

Because  the  markets  are  small  for 
approved  new  animal  drugs  intended 
for  minor  species  or  for  minor  uses, 
there  are  often  insufficient  economic 
incentives  to  motivate  sponsors  to 
develop  the  data  necessary  to  support 
approvals.  Consequently,  manufacturers 
have  not,  in  many  cases,  been  willing  to 
fund  research  to  obtain  these  data. 
Accordingly,  only  small  numbers  of 
new  animal  drugs  intended  for  minor 
species  or  for  minor  uses  have  been 
approved  and  are  legally  marketed. 

Because  of  the  limited  availability  of 
approved  new  animal  drugs  intended 


for  use  in  minor  species  or  for  minor 
uses,  veterinarians,  animal  owners,  and 
livestock  producers  have  limited 
options  for  treatment  of  sick  animals.  In 
many  cases,  the  available  choices  are  to 
leave  a  sick  animal  untreated  or  to  treat 
the  animal  with  an  unapproved  drug. 
Even  though  it  might  appear  that  the 
absence  of  drug  treatment  would  be  safe 
for  both  the  public  and  the 
environment,  in  the  absence  of 
approved  therapies,  there  are  increased 
public  health  hazards  associated  with 
the  failure  to  treat  sick  emimals.  For 
example,  the  transmission  of  zoonotic 
disease  is  a  significant  public  health  risk 
associated  with  leaving  animals 
untreated,  as  is  the  reduced 
wholesomeness  of  food  associated  with 
higher  morbidity  and  mortality  resulting 
from  failure  to  treat.  The  shedding  of 
disease-producing  organisms  by 
untreated  animals  into  the  environment 
also  increases  health  risks  to  other 
animals  and  to  humans. 

Although  FDA  has  attempted  to 
encourage  the  submission  of  approvals 
for  minor  species  and  uses  in  various 
ways,  the  agency's  efforts  to  promote 
such  approvals  have  thus  far  met  with 
only  limited  success. 

In  addition,  FDA  recently  issued  final 
regulations  implementing  the  Animal 
Medicinal  Drug  Use  Clarification  Act  of 
1994  (the  AMDUCA)  (Pub.  L.  103-396). 
The  AMDUCA  and  the  implementing 
regulations  allow  veterinarians,  if  they 
follow  the  conditions  set  forth  in  the 
regulations,  to  prescribe  approved  drugs 
for  extralabel  therapeutic  use  in 
animals.  While  the  AMDUCA  does  give 
veterinarians  more  legal  treatment 
options,  the  AMDUCA  will  not,  and  was 
not  intended  to,  facilitate  the  approval 
of  new  animal  drugs  for  minor  species 
or  minor  uses. 

n.  The  ADAA 

On  October  9,  1996.  the  President 
signed  the  ADAA  (Pub.  L.  104-250)  into 
law.  The  primary  purpose  of  the  ADAA 
is  to  facilitate  the  approval  and 
marketing  of  new  animal  drugs  and 
medicated  feeds  by  building  "needed 
flexibility"  into  the  animal  drug  review 
processes  "to  enable  more  efficient 
approval  and  more  expeditious 
marketing  of  safe  and  effective  animal 
drugs"  (H.  Rept.  104-823  at  8). 

Section  2(f)  of  the  ADAA  directs  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  to  consider  legislative 
and  regulatory  options  for  facilitating 
approval  under  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b)  of  new  animal 
drugs  intended  for  use  in  minor  species 
or  for  minor  uses.  The  ADAA  further 
requires  the  Secretary  to  announce 


proposals  for  legislative  or  regulatory 
change  to  the  approval  process  for  new 
animal  drugs  intended  for  use  in  minor 
species  or  for  minor  uses  within  18 
months  eifter  the  date  of  enactment  (i.e., 
no  later  than  April  9, 1998). 

CVM  plans  to  publish  a  notice  of 
availability  in  the  Federal  Register  and 
solicit  comments  on  a  revised  guidance 
entitled  "Minor  Use  Guidance 
Document:  A  Guide  to  the  Approval  of 
Animal  Drugs  for  Minor  Uses  and  for 
Minor  Species."  CVM  intends  this 
revised  guidance  will  be  published  as  a 
Level  1  guidance  document  to  facilitate 
the  submission  of  new  animal  drug 
applications  for  drugs  intended  for 
minor  uses  and  for  minor  species  by         • 
clarifying  how  the  agency  believes  that 
new  animal  drug  approvals  for  minor 
species  and  for  minor  uses  can  be 
achieved,  even  as  FDA  develops  the 
proposals  required  under  the  ADAA. 

Tnis  notice  requests  comments  from 
animal  drug  manufacturers,  users  of 
animal  drugs,  and  interested  groups  and 
individuals  so  that  the  agency  can  fulfill 
this  statutory  mandate  of  the  ADAA. 

m.  Agency  Request  for  Conunents 

FDA  is  in  the  process  of  developing 
legislative  and  regulatory  options  for 
encouraging  approvals  of  new  animal 
drugs  for  use  in  minor  species  and  for 
minor  uses.  As  part  of  this  process,  the 
agency  believes  that  it  would  be  helpful 
to  obtain  comments  and  additional 
information  on  particular  issues,  as  well 
as  additional  suggestions  of  legislative 
or  regulatory  options.  FDA  would  find 
especially  helpful  comments  that 
address  target  animal  safety,  food  safety, 
effectiveness,  labeling,  manufacturing, 
environmental  impact,  and  other 
concerns  related  to  the  agency's 
statutory  responsibilities. 

Accordingly,  FDA  is  specifically 
requesting  comments  and  information 
on  the  questions  and  subjects  below. 
This  list  is  not  all-inclusive,  however, 
and  is  not  intended  to  limit  the  range  of 
options  available  for  public  comment. 
The  agency  asks  that  comments  be  as 
detailed  as  possible,  with  explanations 
and  information  to  assist  FDA  in 
evaluating  whether  the  approaches  will 
effectuate  the  purposes  of  the  ADAA: 
That  products  be  safe  and  effective, 
accurately  labeled,  consistently 
produced,  and,  most  critically,  whether 
the  result  will  be  larger  numbers  of 
approved  new  animal  drugs  for  use  in 
minor  species  or  for  minor  uses. 

FDA  does  not  intend  anyone  to  read 
this  list  as  any  indication  of  the  agency's 
position  on  a  particular  approach  or  a 
determination  that  the  agency  has  the 
resources  to  implement  such  an 
approach. 
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A.  Scope 

The  agency  seeks  comments  on  the 
criteria  found  at  §  514.1(d)(1)  for  the 
determination  of  a  minor  species  or  a 
minor  use. 

B.  Creating  Additional  Statutory 
Authority 

Should  there  be  different  standards 
for  target  animal  safety  and  effectiveness 
of  new  animal  drugs  intended  for  use  in 
minor  species  or  for  minor  uses?  Should 
there  be  different  standards  for  human 
food  safety  for  new  animal  drugs 
intended  for  minor  species  and  for 
minor  uses?  If  so,  what  should  those 
standards  be?  Should  the  standards  be 
the  same  for  all  minor  species  or  uses? 
Why?  Should  products  be  labeled  to 
reflect  the  use  of  different  standards?  If 
not,  why  not?  If  the  act  were  amended 
to  permit  FDA  to  approve  new  animal 
drugs  for  a  minor  species  or  minor  use 
under  different  standards,  how  would 
appropriate  doses  be  determined  and 
how  would  residue  depletion  and 
withdrawal  times  for  food  animals  be 
determined? 

On  the  human  drug  side,  certain 
critical  drugs  for  life-threatening  and 
serious  diseases  are  approved  though  an 
accelerated  approval  process  in  which 
foUowup  studies  are  required  to  confirm 
approvaJ  (see  21  CFR  part  314,  subpart 
H).  Similarly,  section  522  of  the  act  (21 
U.S.C.  3601)  requires  and  authorizes  the 
agency  to  require  postmarket 
surveillance  of  certain  devices  to  protect 
the  public  health  or  provide  safety  and 
effectiveness  data.  Would  sponsors  and 
users  accept  conditional  approvals  and 
postmarket  surveillance  as  a  tradeoff  for 
requiring  less  in  the  way  of  premarket 
target  animal  safety  and  effectiveness 
studies  for  new  animal  drugs  for  minor 
species  or  minor  uses?  Should  a  drug 
approved  under  such  a  mechanism  bear 
labeling  that  reflects  its  conditional 
status? 

Should  the  act  be  amended  to  allow 
FDA  to  accept  foreign  reviews  or 
approvals  of  new  animal  drugs  for 
minor  species  or  for  minor  uses?  How 
should  Congress  or  FDA  determine 
whether  the  reviews  or  approvals  of  a 
particular  country  or  countries  are 
acceptable  as  a  basis  for  approval  of 
uses  for  minor  species  or  for  minor  uses. 

Should  the  current  statutory  standard 
for  new  animal  drug  approval  for  drugs 
intended  for  minor  species  or  minor 
uses  or  any  alternative  standard  be 
implemented  through  a  primary  review 
process  external  to  the  agency?  If  so, 
how  might  this  process  be 
administered?  Who  should  pay  for  the 
external  reviews? 

Could  determinations  of  animal  safety 
and  effectiveness  by  exjjert  panels  or 


compendia  be  used  to  support  drug 
approvals  for  minor  species  and  minor 
uses?  If  so,  what  information  would 
serve  as  the  basis  for  such 
determinations?  Should  the 
determinations  of  these  panels  or  other 
information  be  used  to  issue 
monographs  or  similar  standards?  Who 
would  draft  monographs  or  similar 
standards  and  why? 

C.  Administrative  and  Regulatory 
Changes 

Should  there  be  different  standards 
for  manufacturing  of  drugs  for  minor 
species  or  minor  uses?  If  so,  what 
should  those  standards  be?  Should 
products  be  labeled  to  reflect  the  use  of 
different  manufacturing  standards? 

Would  a  strategy  similar  to  that  used 
by  the  agency  to  facilitate  drug 
approvals  for  some  aquatic  species  be 
successful  if  extended  to  other  minor 
species?  That  strategy  includes 
coordination  of  investigational  new 
animal  drug  (INAD)  information 
collected  or  generated  by  end  users.  It 
also  includes  a  centrally-organized  and 
CVM-operated  field  education  program 
directed  at  end  users  as  potential  INAD 
sponsors.  In  which  species/uses  would 
such  an  approach  work  or  not  work? 
Why? 

D.  Creating  Incentives 

Would  economic  incentives,  such  as 
tax  breaks,  grants,  and  periods  of  market 
or  label  exclusivity,  encourage  the 
pursuit  of  approvals  or  supplemental 
approvals  for  labeling  modifications  for 
minor  species  or  minor  uses?  If  so,  what 
kinds  of  incentives  would  be  most 
effective?  Would  different  kinds  of 
incentives  be  appropriate  for  different 
classes  of  new  animal  drugs,  such  as 
drugs  for  hobbyist-owned  tropical  fish 
as  contrasted  with  production  drugs  for 
fish  intended  for  human  consumption? 

What  incentives  would  encourage 
sponsors  to  pursue  approval  of  a  drug 
for  a  minor  species  or  for  a  minor  use 
using  data  in  public  master  files 
(PMF's)?  Are  there  concerns  about  data 
in  PMF's  that  make  new  animal  drug 
sponsors  reluctant  to  rely  on  such  data? 
What  are  those  concerns?  How  could 
they  be  addressed? 

Ir  producer  groups  or  other 
organizations  were  willing  to  conduct  or 
otherwise  fund  studies  to  demonstrate 
safety  and  efficacy  for  new  animal  drug 
approvals  for  minor  species  or  minor 
uses,  would  sponsors  be  willing  to  use 
the  data  from  the  studies  to  suppjort 
approvals  and  new  or  revised  labeling? 
If  not,  why  not? 

Should  a  program  similar  to  the  U.S. 
Department  of  Agriculture's  National 
Research  Support  Program  #7  (NRSP-7), 


which  currently  funds  studies  for  minor 
use  therapeutic  uses  for  food-  and  fiber- 
producing  animals,  be  developed  for 
wildlife  and  zoo  animals  and/or  for 
production  uses?  Should  the  NRSP-7 
program  be  expanded  to  cover  such 
uses? 

Could  and  should  philanthropic, 
public  interest,  or  other  not-for-profit 
organizations  be  encouraged  to  fund 
research  for  the  development  of  new 
animal  drugs  intended  for  use  in  minor 
species  or  for  minor  uses?  If  so,  how, 
and  by  whom? 

Are  there  mechanisms  other  than  the 
new  animal  drug  approval  process  and 
extralabel  uses  of  animal  and  human 
drugs  under  the  AMDUCA  that  could 
enhance  drug  availability  for  minor 
species  and  for  minor  uses? 

E.  Extending  Existing  Legal  Authority 

Would  legislation  be  desirable  to 
extend  the  AMDUCA  to  permit 
extralabel  use  of:  (1)  Medicated  feeds  or 
(2)  reproductive  hormones  and 
implants?  What  are  the  pros  and  cons  of 
approval  versus  extralabel  use  under  the 
AMDUCA? 

rV.  Comments 

Interested  persons  may,  on  or  before 
September  8,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated.  June  12.  1997. 

WUliAm  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

I  PR  Doc.  97-16340  Filed  6-l»-97;  1:40  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  808 
[Docket  No.  96N-0249] 

Applications  for  Exemption  From 
Preemption  of  State  and  Local 
Requirements  Pertaining  to  the  Sale 
and  Distribution  of  Cigarettes  and 
Smokeless  Tobacco  to  Protect 
Children  and  Adolescents 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  for  a  proposed  rule  that 
appeared  in  the  Federal  Register  of 
February  19,  1997  (62  FR  7390).  The 
conunent  period  is  being  opened  for  14 
days  to  accept  additional  comments  on 
the  agency's  proposal  to  grant 
exemptions  from  preemption  for  certain 
cigarette  and  smokeless  tobacco 
requirements  in  the  States  of  Alabama, 
Alaska,  and  Utah. 

DATES:  Written  comments  must  be 
received  or  postmarked  by  July  7.  1997. 
Comments  postmarked  after  such  date 
will  not  be  considered. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Farklawn  Dr., 
rm.  1-23.  Rockville,  N4D  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Kirchner.  Office  of  Policy  (HF- 
11),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857. 301-827-5321. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28.  1996  (61 
FR  44396),  FDA  published  a  final  rule 
(the  tobacco  rule)  restricting  the  sale 
and  distribution  of  nicotine-containing 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  Because  FDA  is  regulating 
these  products  as  nicotine-delivery 
devices  under  the  Federal  Food.  I>rug. 
and  Cosmetic  Act  (the  act),  any  State  or 
local  requirement  that  is  different  from, 
or  in  addition  to,  specific  requirements 
for  cigarettes  or  smokeless  tobacco 
under  the  tobacco  rule  is  preempted 
under  section  521(a)  of  the  act  (21 
U.S.C  360k).  Section  521(b)  of  the  act 
provides  that  FDA  may,  upon 
application  by  a  State  or  political 
subdivision,  and  by  regulation  issued 
after  notice  and  opportunity  for  an  oral 
hearing,  exempt  a  State  or  local  device 
requirement  from  Federal  preemption. 
In  the  Federal  Register  of  February 
19.  1997  (62  FR  7390).  FDA  issued  a 
proposed  rule  that  would  grant 
exemption  from  Federal  preemption  for 
certain  cigarette  and  smokeless  tobacco 
requirements  in  the  States  of  Alabama. 
Alaska,  and  Utah.The  proposed  rule 
would  allow  those  States  to  enforce 
State  requirements  that  are  more 
stringent  than  FDA  counterpart 
requirements.  FDA  received 
approximately  one  dozen  comments  to 
the  proposal  and  one  requested  that 
FDA  extend  the  comment  period  for  14 
days. 


The  request  stated  that  an  extension 
was  necessary  because  the  conunent 
stated  that  the  scope  of  preemption 
under  section  521(a)  of  the  act  was 
explained  differently  in  the  tobacco  rule 
than  it  was  in  the  proposal  (62  FR  7390). 
In  order  to  ensure  that  all  interested 
parties  have  a  fair  opportunity  to 
comment.  FDA  is  extending  the 
comment  period  for  14  days.  Comments 
must  be  either  received  or  postmarked 
by  July  7.  1997  in  order  to  be 
considered.  The  agency  intends  to  issue 
a  final  rule  as  soon  after  the  comment 
period  closes  as  is  practicable. 

Interest  persons  may.  on  or  before  July 
7. 1997.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  June  16. 1997. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  97-16309  Filed  6-20-97:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  870 
RIN1029-AB68 

Abandoned  Mine  Land  Reclamation 
Fund — Basis  for  Coal  Weight 
Determination;  Notice  of  Withdrawal 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTKW:  Proposed  rule;  notice  of 
withdrawal. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
withdrawing  the  proposed  rule 
published  on  December  29,  1992  (57  FR 
62116),  regarding  the  determination  of 
coal  weight  for  calculating  Abandoned 
Mine  Land  (AML)  reclamation  fees. 
That  proposal  was  intended  to  allow 
operators  who  transfer  run-of-mine  coal 
but  are  paid  on  a  calculated  clean  coal 
basis  to  also  pay  their  AML  fees  on  that 
basis.  In  lieu  of  rulemaking.  OSM  will 
recognize  such  transactions  and  allow 
tees  to  be  paid  on  the  calculated  clean 
basis  in  certain  circumstances,  within 


the  scope  of  the  existing  regulations. 
This  approach  will  provide  us  greater 
latitude  in  determining  the  tonnage  on 
which  the  first  sale  or  transfer  of 
ownership  is  based. 

DATES:  This  notice  is  effective  June  23, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Krawchyk,  Division  of  Compliance 
Management,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA  15220. 
Telephone  412-921-2676.  E-mail: 
jkra  wchy@osmre  ,go  V . 

SUPPLEMENTARY  INFORMATION: 

L  Background 

n.  Reason  For  Agency  Action 

I.  Background 

Section  402(a)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  se  seq.. 
requires  all  operators  of  coal  mining 
operations  subject  to  its  provisions  to 
pay  a  reclamation  fee  on  each  ton  of 
coal  produced.  In  December  1977  OSM 
first  promulgated  regulations  to 
implement  this  provision  (42  FR  62714; 
Sec.  13,  1977).  The  regulations  base  the 
fee  on  the  actual  gross  weight  of  the  coal 
at  the  first  sale,  use,  or  transfer  of 
ownership.  This  regulation  has  been  in 
effect  basically  unchanged  since  that 
time. 

In  1982  (47  FR  28593;  June  30. 1982) 
we  revised  the  regulatory  language  to 
clarify  the  point  in  time  of  fee 
determination  and  to  stress  value  and 
weight  parameters  for  fee  calculation 
purposes.  We  added  at  that  time  30  CFR 
870.129b)  (1),  (2).  and  (3)  stating  that 
these  provisions  merely  restate  our 
policy  since  the  initial  implementation 
of  the  fee  collection  program.  The 
preamble  to  the  regulations,  however, 
did  not  specifically  discuss  these  three 
provisions. 

Of  importance  to  OSM's  decision  to 
withdraw  the  proposed  rule  are  existing 
sections  870.12(b)(3)  (ii)  and  (iii) 
providing: 

(ii)  Operators  selling  coal  on  a  clean  coal 
basis  shall  retain  records  that  show  run-of- 
mine  tonnage,  and  the  basis  for  the  clean  coal 
transaction. 

(iii)  Insufficient  records  shall  subject  the 
operator  to  fees  based  on  raw  coal  tonnage 
data. 

Operators  and  OSM  persoimel  now 
interpret  these  provisions  as  authorizing 
OSM  to  allow  operators  to  pay 
reclamation  fees  on  a  clean  coal  tonnage 
basis  if  that  is  the  basis  of  the  first 
transaction  and  sale.  Many  small 
operators  are  paid  on  a  clean  coal  basis 
by  purchasers  when  they  deliver  their 
run-of-mine  coals  to  preparation  plants. 
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Accordingly,  the  operators  maintain  that 
OSM  should  allow  them  to  pay  the  AML 
fee  based  on  the  actual  per  ton  payment 
they  receive.  They  argue  that  section 
870.12(b){3)  (ii)  and  (iii)  authorizes 
AML  fee  payments  in  this  fashion.  The 
operators  say  that  they  should  not  have 
to  pay  on  the  higher  raw  coal  tonnage 
figures  unless  they  do  not  keep  records 
sufficient  to  document  the  basis  of  the 
payment  they  receive  on  clean  coal 
tonnage. 

In  1991,  OSM  commenced  a  review  of 
the  rule's  application  (Notice  of  Inquiry; 
56  FR  10404;  March  12,  1991).  Upon 
examination  of  the  comments  received, 
OSM  found  merit  in  the  position 
advocated  by  the  coal  producers.  OSM 
had  deferred  billing  amounts  that  would 
be  due  on  the  higher  raw  coal  tonnage 
figure  pending  resolution  of  the  issue. 

To  address  the  matter,  OSM  proposed 
a  rule  revision  on  December  29, 1992 
(57  FR  62116),  allowing  payment  on  a 
calculated  clean  tonnage  basis  if  and 
when  the  coal  was  sold  to  a  preparation 
plant  for  cleaning.  The  preparation 
plant  owner  would  have  assumed  some 
responsibility  for  paying  AML  fees.  That 
rule,  however,  was  never  finalized  and 
is  being  withdrawn  by  this  notice. 

n.  Reason  for  Agency  Action 

In  examining  the  public  comments, 
our  regulations,  and  past  agency 
practice  with  regard  to  their 
implementation,  it  is  evident  that  we 
have  allowed  operators  to  use 
calculations  and  other  records  to 
substantiate  their  AML  fee  liability 
where  necessary  and  reasonable.  For 
example,  in  section  870.12(c),  if 
underground  and  surface  mine  coal  are 
mixed  prior  to  the  first  sale  or  use,  this 
regulation  provides  that  the  higher 
surface  rate  must  be  used  unless  the 
operator  can  demonstrate  by 
"acceptable  engineering  calculations  or 
other  reports"  the  amount  of  coal 
attributed  to  surface  mining. 

Based  upon  these  findings,  we  believe 
sections  a70.12(b)(3)  (ii)  and  (iii)  allow 
an  operator  to  pay  on  a  clean  coal 
tonnage  basis  if  the  operator  transfers 
run-of-mine  tonnage  to  an  unrelated 
second  party  who  cleans  the  coal,  and 
the  operator  is  paid  on  only  the  clean 
coal  tonnage.  The  difference  in  the 
tonnage  amounts  must  be  attributed  to 
materials  extraneous  to  the  coal 
removed  in  the  cleaning  process,  such 
as  dirt  and  clay,  and  not  to  impurities 
inherent  in  the  coal.  This  action  is 
designed  to  address  and  accommodate  a 
common  business  practice  among  small 
coal  operators  in  a  segment  of  the 
industry,  end  does  not  authorize 
operators  to  make  arbitrary  reductions 


in  the  tonnage  to  be  reported.  We  expect 
that  the  majority  of  the  coal  tonnage  will 
continue  to  be  reported  based  on  the 
actual  weight  at  die  time  of  initial  sale, 
transfer,  or  use  as  the  regulations 
require.  The  following  scenarios  are 
provided  to  illustrate  the  rule's 
application: 

Example  1:  An  operator  delivers  100 
tons  of  coal  to  a  preparation  plant  owner 
who  determines  through  accepted 
standard  industry  analysis  that  only  90 
tons  of  coal  will  be  recovered  after 
cleaning.  The  preparation  plant  owner 
pays  the  operator  for  90  tons.  The 
operator  is  liable  for  fees  on  90  tons 
because  that  is  the  basis  on  which  he 
was  paid. 

Example  2:  An  operator  delivers  100 
tons  of  coal  to  a  preparation  plant  owner 
who  pays  the  operator  for  100  tons.  The 
operator  determines  that  the  coal  if 
cleaned  would  have  a  reject  factor  of  10 
percent  and  therefore  pays  fees  on  only 
90  tons.  This  would  be  incorrect  and 
disallowed.  The  operator  should  pay 
fees  on  100  tons  because  that  is  the  basis 
on  which  he  was  paid  by  the 
preparation  plant  owner. 

Example  3:  An  operator  delivers  100 
tons  of  coal  to  a  preparation  plant  owner 
who  determines  through  accepted 
standard  industry  analysis  that  only  90 
tons  will  be  recovered  after  cleaning. 
The  preparation  plant  owner  pays  the 
operator  for  only  90  tons.  The  operator 
determines  that  the  coal  contains  5  tons 
of  ash  and  therefore  pays  fees  on  85  tons 
(90  tons  of  clean  coed  minus  5  tons  of 
ash).  This  would  be  incorrect  and 
disallowed.  The  operator  must  pay  on 
the  tonnage  for  which  he  was  paid.  No 
deductions  are  allowed  for  matter  that  is 
intrinsic  to  the  coal.  The  correct  tonnage 
for  calculating  fee  payment  would  be  90 
tons. 

We  believe  that  basic  market  forces 
coupled  with  proper  recordkeeping  and 
review  will  ensure  the  integrity  of  the 
reclamation  fee  collection  process.  A 
regulatory  change  is  therefore 
considered  unnecessary  at  this  time. 

We  would  point  out  that  the  ability  to 
pay  on  a  clean  coal  basis,  however,  is 
predicted  on  the  operator  maintaining 
the  proper  records.  Failure  to  maintain 
these  records,  as  specified  in  30  CFR 
870.12(b){3)(ii)  and  30  CFR  870.16. 
would  result  in  a  fee  assessment  based 
on  raw  coal  tonnage  figures. 

We  recognize  that  a  small  number  of 
compemies  have  paid  fees  on  raw 
tonnage  amounts  even  though  the  sales 
transaction  was  based  on  a  clean  coal 
tonnage  figure.  We  will  move  swiftly  to 
correct  inconsistencies  that  have 
occurred  in  the  past,  provided  that  any 
claims  for  refunds  are  in  accord  with  the 


limitations  proscribed  by  28  U.S.C. 
2401(a)  (statute  of  limitations)  and  the 
necessary  records  are  available  to 
substantiate  them. 

If  you  have  questions  concerning  this 
notice,  please  contact  Jim  Krawchyk  at 
the  address  and  telephone  number 
listed  at>ove  under  FOR  FURTHER 
INFORMATION.  If  necessary,  we  will 
arrange  for  an  audit  of  the  company's 
reclamation  fee  payments. 

Dated:  May  9,  1997. 
Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 

Management. 

(FR  Doc.  97-16304  Filed  6-20-97;  8:45  am] 
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DEPARTME^fr  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 


[WV-077-FOR] 

West  Virginia  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTKM:  Proposed  Rule,  correction. 

SUMMARY:  OSM  is  correcting  an  error  in 
the  closing  date  of  the  public  comment 
period  as  stated  in  the  proposed  rule 
announcing  a  West  Virginia  program 
amendment  published  on  June  10,  1997 
(62  FR  31543). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun.  Director.  Charleston 
Field  Office;  Telephone:  (304)  347- 
7158. 

In  the  proposed  rule  published  on 
June  10.  1997  (FR  Doc.  97-15008).  OSM 
is  correcting  the  information  listed  on 
page  31543  under  DATES  to  read  as 
follows: 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  July  10.  1997.  If 
requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
July  9,  1997.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
on  June  25.  1997. 

Dated:  June  16.  1997. 
Tim  L.  Dieringer, 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

[FR  Doc.  97-16331  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network 

31  CFR  Part  103 
RtN  150e-AA19 

Proposed  Amendments  to  the  Bank 
Secrecy  Act  Regulations — Special 
Currency  Transaction  Reporting 
Requirement  for  Money  Transmitters; 
Correction 

AGENCY:  Financial  Crimes  Enforcement 

Network.  Treasury. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
proposed  rule  published  in  the  Federal 
Register  May  21.  1997  (62  FR  27909). 
The  proposed  rule  requires  money 
transmitters  and  their  agents  to  report 
and  retain  records  of  transactions  in 
currency  or  monetary  instnunents  of  at 
least  S750  but  not  more  than  $10,000  in 
connection  with  the  transmission  or 
other  transfer  of  funds  to  any  person 
outside  the  United  States,  and  to  verify 
the  identity  of  senders  of  such 
transmissions  or  transfers.  This 
correction  clarities  that  the  United 
States  Postal  Service  is  a  money 
transmitter  for  purposes  of  the  proposed 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  R.  Zarate.  Attorney-Advisor,  or 
Eileen  P.  Dolan.  Legal  Assistant.  Office 
of  Legal  Counsel.  FinCEN.  (703)  905- 
3590. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contains  language  that  may 
be  misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

In  proposed  rule  FR  Doc.  97-13302. 
beginning  on  page  27909  in  the  Federal 
Register  issue  of  May  21.  1997.  make 
the  following  correction: 

§103.22    [Corrected] 

On  page  27916,  in  the  third  column, 
in  §  103.22.  paragraph  (i)(l),  lines  3  and 
4.  the  language  "each  money  transmitter 
or  its  agent"  is  corrected  to  read  "each 
money  transmitter  (including,  without 
limitation,  the  United  States  Postal 
Service)  or  the  money  transmitter's 
agent". 

Dated:  June  18, 1997. 
Eileen  P.  DoUn. 

Federal  Register  Liaison  Officer. 

|FR  Doc.  97-16396  Filed  6-20-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL-584&-6] 
RIN  2060-AH01 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Program:  Permit 
Review  Procedures  for  Sources  That 
May  Adversely  Affect  Air  Quality  in 
Non-Federal  Class  I  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  This  document  announces  the 
time  and  place  for  public  workshops 
regarding  EPA's  advance  notice  of 
proposed  rulemaking  (ANPR)  on  PSD 
permit  review  procedures  for  sources 
that  may  adversely  affect  air  quality  in 
non-Federal  Class  I  areas  (62  FR  271 5&- 
27166.  May  16.  1997).  The  ANPR 
announced  EPA's  intent  to  pursue  a 
rulemaking  on  the  PSD  permit  review 
procedures  for  new  and  modified  major 
stationary  sources  that  may  have  an 
adverse  impact  on  the  air  quality  of  non- 
Federal  Class  I  areas,  presented  a 
number  of  issues  to  be  addressed  in 
such  a  rulemaking,  and  invited  public 
participation  in  further  articulating  and 
identifying  the  relevant  issues. 
DATES:  EPA  will  conduct  public 
workshops  on  the  ANPR  from  8:30  a.m. 
to  4:00  p.m.  on  July  21  and  22,  1997  in 
Chicago.  Illinois  and  on  July  29.  1997  in 
Phoenix.  Arizona. 

ADDRESSES:  The  public  workshops  will 
be  held  from  8:30  a.m.  to  4:00  p.m.  at 
the  U.S.  EPA  Region  5  in  the  Lake 
Michigan  Room  of  the  Great  Lakes 
Conference  and  Training  Center  (12th 
floor),  77  W.  Jackson  Boulevard, 
Chicago.  Illinois  and  at  the  Embassy 
Suites— Camelback.  1515  N.  44th  Street. 
Phoenix.  Arizona  85008.  In  order  to 
ensure  adequate  space  to  accommodate 
all  attendees,  those  planning  to 
participate  in  either  of  the  workshops 
are  asked  to  confirm  their  plans  with  the 
contact  person  listed  below,  either  by 
phone  or  e-mail. 

Materials  relevant  to  this  document 
have  been  placed  in  Docket  A-96-53. 
The  docket  is  located  at  the  Air  Docket 
Section,  Mail  Code  6102.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
in  room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 

Written  comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  Section.  Mail  Code  6102. 


U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460.  A  copy  should  also  be  sent  to 
David  R.  LaRoche  at  U.S.  Environmental 
Protection  Agency.  Office  of  Air  and 
Radiation.  401  M  Street.  SW.,  (6102), 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  LaRoche  at  U.S.  Environmental 
Protection  Agency.  Office  of  Air  and 
Radiation,  401  M  Street,  SW.,  (6102). 
Washington.  DC  20460.  (202)  260-7652 
(E-mail: 

laroche.david@epamail.epa.gov). 
SUPPLEMENTARY  INFORMATION:  EPA 
intends  these  workshops  to  be 
opportunities  for  informal  discussion  on 
the  issues  related  to  reviewing  permit 
applications  for  sources  whose 
emissions  may  adversely  affect  non- 
Federal  Class  I  areas.  Each  workshop 
will  begin  with  a  background 
presentation  by  EPA  of  the  PSD  program 
and  a  summary  of  the  issues  discussed 
in  the  ANPR.  "The  rest  of  the  meeting 
will  consist  of  an  informal  round-table 
discussion  of  those  and  any  other 
relevant  issues  suggested  by  the 
participants.  At  the  request  of  one  of  the 
participants,  the  workshop  in  Chicago 
has  been  scheduled  for  two  days  in 
order  to  allow  for  discussion  on  the 
second  day  of  specific  issues  related  to 
the  Forest  County  Potawatomi 
Community's  request  that  part  of  its 
reservation  be  redesignated  to  Class  I. 

The  PSD  program  authorizes  States 
and  Tribes  to  request  redesignation  of 
their  lands  as  "Class  I"  areas.  Over  the 
past  twenty  years,  only  federally- 
recognized  Tribes  have  sought 
redesignation  under  this  authority.  EPA 
has  approved  Class  I  redesignations  for 
the  Northern  Cheyenne  Indian 
Reservation,  the  Flathead  Indian 
Reservation,  the  Fort  Peck  Indian 
Reservation,  and  the  Spokane  Indian 
Reservation  (see  40  CFR  52.1382(c)  and 
52.2497(c)).  Recently,  EPA  approved 
Class  I  redesignation  of  the  Yavapai- 
Apache  Reservation,  located  in  the  State 
of  Arizona  [see  61  FR  56461  (Nov.  1. 
1996))  (to  be  codified  at  40  CFR  52.150). 
EPA  has  also  proposed  to  approve  the 
Forest  County  Potawatomi  Community 
request  to  redesignate  tribal  lands 
located  in  the  State  of  Wisconsin  (see  60 
FR  33779  (June  29.  1995)).  Before 
making  a  final  decision  on  this 
proposed  action.  EPA  will  provide 
opportunity  for  public  comment  and 
hold  a  public  hearing. 

During  EPA's  review  of  the  Yavapai- 
Apache  and  Forest  County  Potawatomi 
redesignation  requests,  nearby  States 
submitted  formal  objections  to  EPA.  A 
common  concern  has  been  confusion 
about  the  PSD  permit  review  procedures 
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that  would  apply  in  these  States  in  the 
event  a  Class  1  redesignation  request  is 
granted,  and  what  EPA's  specific  role 
would  be  in  resolving  any 
intergovernmental  disputes  that  arise 
over  proposed  permits  for  PSD  sources 
that  may  adversely  affect  non- federal 
Class  I  areas.  In  response  to  these 
concerns,  EPA  has  initiated  this 
rulemaking  to  clarify  the  PSD  permit 
review  and  dispute  resolution 
procedures  for  proposed  new  and 
modified  major  stationary  sources 
locating  near  non-Federal  Class  I  areas. 

The  new  procedures  established  in 
this  rulemaking  would  apply  for  any 
State  or  Tribal  lands  redesignated  as 
Class  I.  Thus,  the  rulemaking  is 
intended  to  clarify  PSD  permit  review 
procedures  for  proposed  PSD  sources 
that  may  adversely  affect  the  air  qualify 
of  any  State  or  Tribal  non-Federal  Class 
I  area,  and  would  set  forth  more  specific 
procedures  for  EPA's  resolution  of  any 
intergovernmental  permit  disputes 
which  may  arise. 

Dated:  June  16, 1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  &■  Radiation. 
[FR  Doc.  97-16352  Filed  6-20-97;  8:45  am) 
BILUNG  CODE  65eO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5846-7] 

National  Oil  and  Hazardous 
Sul)Stances  Contingency  Plan  National 
Priorities  List 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Unit  Stnictiu^s,  Inc.  Property  from  the 
Koppers  Company,  Inc.  Superfund  Site 
from  the  National  Priorities  List 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(EPA),  Region  4,  announces  its  intent  to 
delete  the  Unit  Structures,  Inc.  Properfy 
from  the  Koppers  Company.  Inc. 
National  Priorities  List  (NPL)  Site  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  promulgated  by  EPA,  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  EPA 
and  State  of  North  Carolina  Department 
of  Environment,  Health  and  Natural 


Resources  have  determined  that  the  Site 
conditions  on  the  Unit  Structures 
Properfy  pose  no  significant  threat  to 
public  health  or  the  environment  and 
therefore,  CERCLA  remedial  measures 
are  not  appropriate. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before  July 
23,  1997. 

ADDRESSES:  Comments  may  be  mailed 
to:  Beverly  Hudson,  US  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street  SW.,  Atlanta,  GA  30303-3104. 

Comprehensive  information  on  the 
Site  is  available  through  the  EPA  Region 
4  public  docket,  which  is  located  at 
EPA's  Region  4  office  and  is  available 
for  viewing  by  appointment  from  9  am 
to  4  pm,  Monday  through  Friday, 
excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  4  docket 
office. 

The  address  for  the  regional  docket 
office  is  Ms.  Debbie  Jourdan,  US  EPA, 
Region  4,  61  Forsyth  Street  SW., 
Atlanta,  GA  30303-3104.  The  telephone 
number  is  404-562-8862. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  Wake  Counfy 
Public  Library,  310  South  Academy 
Street,  Gary,  North  Carolina  27511.  The 
telephone  number  is  910-655-4145. 
The  library  is  open  Monday  through 
Thursday  from  9  am  to  9  pm,  and  on 
Friday  and  Saturday  from  9  am  until  6 
pm. 

FURTHER  INFORMATION  CONTACT:  Please 
contact  either  Beverly  Hudson  or  Diane 
Barrett,  US  EPA  Region  4,  61  Forsyth 
Street  SW,  Atlanta,  GA  30303-3104,  at 
1-800-435-9233  ext.  28816  or  28830. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

This  notice  is  to  announce  EPA's        . 
intent  to  delete  the  Unit  Structures 
Properfy  portion  of  Koppers  Company, 
Inc.  Site  from  the  NPL.  It  also  serves  to 
request  public  comments  on  the 
deletion  proposal.  EPA  will  accept 
comments  on  this  proposal  action  for 
deletion  until  July  23,  1997. 

EPA  identifies  Sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  environment  and 
maintains  the  NPL  as  the  list  of  these 
Sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in  section 
300.425(e)(3)  of  the  NCP,  Sites  deleted 
from  the  NPL  remain  eligible  for  Fund- 


financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  actions. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  Sites  from  the  NPL. 
In  accordance  with  section  300.425(e)  of 
the  NCP,  Sites  may  be  deleted  trom  the 
NPL  where  no  further  response  is 
appropriate.  On  November  1,  1995,  EPA 
published  a  notice  in  the  Federal 
Register  governing  Partial  Deletion  of 
Sites  listed  on  the  National  Priorities 
List,  (60  FR  55411,  November  1,  1995). 
That  Policy  allows  for  deletion  of 
portions  of  Sites  that  meet  the  standard 
provided  in  the  NCP.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  considers  whether  this 
Site  has  met  any  of  the  following  criteria 
for  Site  deletion: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  response  actions 
under  CERCLA  have  been  implemented 
and  no  further  response  actions  are 
deemed  necessary;  or 

(iii)  Remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  remedial 
action  is  appropriate. 

m.  Deletion  Procedures 

EPA  Region  4  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete. 
Comments  from  the  local  communify 
may  be  the  most  pertinent  to  deletion 
decisions.  The  following  procedures 
were  used  for  the  intended  deletion  of 
the  Unit  Structures  Properfy  portion  of 
the  Koppers  Site: 

(1)  EPA  Region  4  has  recommended 
deletion  and  has  the  relevant 
documents. 

(2)  The  State  has  concurred  with  the 
decision  to  delete  the  Unit  Structures 
properfy. 

(3)  Concurrent  with  this 
announcement,  a  notice  has  been 
published  in  the  local  newspap>er  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  the 
Notice  of  Intent  to  Delete. 

(4)  EPA  has  made  all  relevant 
documents  available  for  public  review 
at  the  information  repository  and  in  the 
Regional  Office. 

Partial  deletion  of  a  Site  from  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  earlier. 
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section  300.425(e)(30)  of  the  NCP  states 
that  deletion  of  a  Site  from  the  NPL  does 
not  preclude  eligibility  of  the  Site  for 
future  Fund-financed  response  actions. 

For  the  partial  deletion  of  this  Site, 
EPA  will  accept  and  evaluate  public 
comments  on  this  Notice  of  Intent  to 
Delete  before  finalizing  the  decision. 
The  Agency  will  prepare  a 
Responsiveness  Summary  to  address 
any  significant  public  comments 
received  during  the  comment  period. 
The  deletion  is  finalized  after  the 
Regional  Administrator  places  a  notice 
of  deletion  in  the  Federal  Register. 

The  NPL  will  reflect  any  partial 
deletions  in  the  next  publication  of  the 
final  rule.  Public  notices  and  copies  of 
the  Responsiveness  Summary  will  be 
made  available  to  local  residents  by 
Region  4. 

rV.  Basis  for  Intended  Unit  Structures 
Property  Deletion 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  proposed 
intent  for  partial  deletion  of  this  Site 
from  the  NPL. 

The  Site,  designated  as  approximately 
52  acres  by  EPA.  is  located 
approximately  one  mile  northwest  of 
the  town  of  Morrisville,  Wake  County, 
North  Carolina,  at  the  intersection  of 
Highway  54  and  Koppers  Road.  It  is 
bounded  by  the  Norfolk  Southern 
Railway  on  the  east  and  Church  Street 
on  the  west  and  southwest. 
Geographically,  the  center  of  the  Unit 
Structures  Property  (subsite)  is  located 
at  36  40  40.98  latitude,  and  95  59  59.96 
longitude,  according  to  the  geographic 
centroid  by  using  Geographical 
Information  System  software. 

In  1962,  Koppers  Company,  Inc. 
(Koppers)  acquired  the  Site.  Between 
1968  and  1975,  Koppers  operated  a 
wood  treatment  process,  kiiown  as 
CELLON,  in  the  southeastern  section  of 
the  property.  The  CELLON  process 
invoFved  the  injection  of 
pentachlorophenol  into  wood.  Rinsate 
from  the  process  was  pumped  into  two 
on-Site  lagoons.  The  Koppers  operations 
also  utilized  a  Fire  Pond,  located  to  the 
south  and  adjacent  to  the  CELLON 
process  area.  The  outflow  ditch  from  the 
Fire  Pond  was  connected  to  the  Medlin 
Pond  which,  during  the  period  in  which 
the  CELLON  process  was  used,  was 
located  off  of  Kopper's  property.  The 
locations  of  the  former  CELLON  process 
area,  lagoon  area.  Fire  Pond,  and  Medlin 
Pond  are  shown  in  Figures  1.1  and  1.2 
of  EPAs  December  23.  1992,  ROD  for 
the  Site. 

Koppers  dismantled  the  CELLON 
process  in  1975  and  thereafter  produced 
treated  wood  at  off-Site  locations. 
Between  1976  and  1986,  Koppers 


performed  various  environmental 
studies  and  corrective  action  at  the  Site, 
including  the  removal  of  contaminated 
soil  from  the  former  lagoon  and 
CELLON  process  areas.  In  1980,  EPA 
performed  a  Site  inspection  and 
determined  that  no  further  action  was 
necessary  at  that  time. 

In  1986,  USI  acquired  a  portion  of  the 
Koppers  property.  A  plat  of  the 
approximately  33  acre  parcel  owned  by 
USI  is  included  as  Attachment  1.  The 
USI  property  was  not  used  previously 
by  Koppers  for  wood  treatment 
operations.  As  documented  by  Figure 
1.1  and  1.2  of  the  ROD,  the  parcel 
owned  by  USI  is  separate  and  distinct 
from  the  former  CELLON  process  area, 
lagoon  area.  Fire  Pond,  and  Medlin 
Pond. 

Superfund  Regulatory  Developments 

Based  upon  environmental  concerns 
associated  with  Koppers"  former  wood 
treatment  operations,  EPA  listed  the  Site 
on  the  NPL  on  March  31,  1989.  In  the 
NPL  listing,  the  Site  was  delineated  by 
the  boundaries  of  the  property  which 
Koppers  has  historically  owned, 
including  the  parcel  which  had  been 
acquired  by  USI.  Between  1989  and 
1992,  with  the  oversight  and  approval  of 
EPA,  Beazer  East,  Inc.  (Beazer),  which 
had  acquired  Koppers  in  1988, 
conducted  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  for  the  entire 
Site  and  adjacent  areas  potentially 
impacted  by  Koppers'  former  wood 
treatment  operations.  The  RI  involved 
comprehensive  sampling  and  analysis  of 
soils,  surface  water,  sediments,  and 
groundwater  at  and  in  the  vicinity  of  the 
Site.  Based  on  the  findings  of  the  RI,  the 
FS  evaluated  alternatives  for 
remediating  conditions  at  the  Site 
which  potentially  presented  a  threat  to 
human  health  or  the  environment.  After 
evaluating  the  results  of  the  RI/FS  and 
comments  received  on  the  Agency's 
Proposed  Plan  for  the  Site,  EPA  made 
the  following  determinations  in  the 
Ttecember  1992  ROD: 

1.  Contaminants  at  the  Site  requiring 
remediation  are  limited  to 
pentachlorophenol,  PCDDs/PCDFs,  and 
2 ,4-dichloropbenol. 

2.  The  former  lagoon  and  CELLON 
process  areas  are  the  only  areas  at  the 
Site  which  present  an  unacceptable 
level  of  soil  contaminants.  The  remedy 
selected  for  these  areas  is  excavation 
and  treatment. 

3.  Groundwater  contamination 
located  on  the  Beazer  property  and 
property  to  the  east  of  the  Beazer 
property  requires  remediation. 
Remediation  of  the  groundwater  will  be 
accomplished  through  operation  of  a 
groundwater  recovery  well,  located  on 


the  Norfolk  Southern  Corporation 
property  adjacent  to  the  former  lagoon 
area.  The  groundwater  will  be  extracted 
and  treated  to  meet  remedial  action 
goals. 

4.  Remediation  of  surface  water  and 
associated  sediments  is  required  at  the 
Fire  Pond,  located  on  the  property 
retained  by  Beazer,  and  the  Medlin 
Pond,  located  on  property  acquired  by 
Beazer  from  a  third  party  in  1993.  The 
remedial  action  consists  of  dewatering 
the  two  ponds,  treating  the  pond  water, 
backfilling  the  ponds  with  clean  soil, 
and  performing  certain  wetlands 
mitigation  activities. 

5.  The  areas  requiring  remediation, 
consisting  of  the  former  CELLON 
process  area,  lagoon  area.  Fire  Pond, 
and  Medlin  Pond,  will  be  enclosed  with 
adequate  fencing  and  security  measures 
until  completion  of  the  remedial 
actions. 

In  addition  to  the  specified  remedial 
actions,  the  ROD  indicated  that 
additional  sampling  and  analysis  of 
groundwater,  surface  water,  and 
sediments  would  be  performed  prior  to 
Remedial  Design  in  order  to  cocifirm  the 
extent  of  contamination  requiring 
remediation.  These  additional  data  were 
collected  as  part  of  the  Pre-Design 
Sampling  Program  conducted  in 
October  and  November  1993.  These 
data,  incorporated  into  the  Final  IDesign 
Report  for  the  Site,  confirmed  the 
findings  of  the  ROD  both  as  to  the  areas 
of  the  Site  requiring  remediation  and 
the  remedial  actions  specified  for  those 
areas. 

Currently,  Beazer  is  implementing 
Remedial  Action  at  the  Site  in 
accordance  with  the  ROD.  Surface 
water,  soil  and  wetlands  remediation 
activities  are  complete,  and 
groundwater  remedial  action  is 
underway,  as  EPA  noted  in  the  ROD. 

The  response  action  defined  in  this 
Record  of  Decision  (ROD)  is  anticipated 
to  be  the  final  action  and  subsequently 
the  final  ROD  for  this  Site.  No  separate 
Operable  Units  are  anticipated  as  this 
remedy  will  address  all  aspects  of  the 
Site  which  currently  pose  a  threat  to 
human  health  or  the  environment. 

Based  upon  a  review  of  all  the 
information  available,  EPA  has 
determined  that  the  Unit  Structures 
Property  is  recommended  for  partial 
deletion.  There  are  no  institutional 
controls  for  this  Subsite.  A  five-year 
review  will  not  be  conducted  at  the 
Subsite,  due  to  the  fact  that  soil  and 
groundwater  contaminants  are  below 
the  health  based  standards.  The 
concentrations  found  in  the  samples 
taken  do  not  present  a  current  or  future 
threat  to  public  health  or  the 
enviromnent. 
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EPA.  with  concurrence  of  the  State  of 
North  Carolina,  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  for  the  Unit  Structures 
Subsite  have  been  completed,  and  that 
no  further  activities  by  responsible 
parties  are  appropriate.  Therefore,  EPA 
proposes  to  delete  this  Subsite  from  the 
NfPL. 

Dated:  April  30. 1997. 

Michael  V.  Peyton, 

Acting  Deputy  Regional  Administrator. 
Region  4,  U.S.  Environmental  Protection 
Agency. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  300 
tFRL-5845-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Agate  Lake  Scrap  Yard  Site  from  the 
National  Priorities  List;  request  for 
comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Region  V  announces  its  intent  to  delete 
the  Agate  Lake  Scrap  Yard  Site  (the  Site) 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  EPA.  because  it 
has  been  determined  that  all  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  EPA.  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before  July 
23.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard.  Associate  Remedial 
Project  Manager.  Superfund  Division, 


U.S.  EPA,  Region  V.  77  W.  Jackson  Blvd. 
(SR-6J),  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Brainerd  Public 
Library.  416  South  5th  South  Street. 
Brainerd,  MN  56401.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago.  IL  60604.  (312)  353- 
5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (SR-6J).  Associate 
Remedial  Project  Manager.  Superfund 
Division.  U.S.  EPA.  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
886-7253  or  Cheryl  L.  Allen  (P-19J), 
Office  of  Public  Affairs,  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-6196. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency,  Region  V  announces  its  intent 
to  delete  the  Agate  Lake  Scrap  Yard  Site 
from  the  National  Priorities  List  (NPL), 
which  constitutes  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  and 
requests  comments  on  the  proposed 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare  or  the 
environment,  and  maintains  the  NTL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Potentially  Responsible 
Parties  or  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  section  300.425(e)(3)  of  the 
NCP.  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  the  conditions  at  the 
Site  warrant  such  action. 

The  EPA  will  accept  comments  on 
this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 


individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA's  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  Sites  from  the 
NPL.  hi  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted 'from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund- financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  section 
300.425(e)  has  been  met,  EPA  may 
formally  begin  deletion  procedures  once 
the  State  has  concurred.  This  Federal 
Register  document,  and  a  concurrent 
document  in  the  local  newspap>er  in  the 
vicinity  of  the  Site,  announce  the 
initiation  of  a  30-day  comment  p>eriod. 
The  public  is  asked  to  comment  on 
EPA's  intention  to  delete  the  Site  from 
the  NPL.  All  critical  documents  needed 
to  evaluate  EPA's  decision  are  included 
in  the  information  repository  and  the 
deletion  docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  EPA 
Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Agate  Lake  Scrap  Yard  Site  is 
located  in  Fairview  Township.  Cass 
County,  Minnesota,  on  the  southwest 
shore  of  Agate  Lake.  Agate  Lake  is  an 
estimated  one  half  mile  west  of  Gull 
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Lake,  which  is  located  approximately  15 
miles  northwest  of  the  city  of  Brainerd. 

The  Site  is  approximately  eight  acres 
in  size,  and  is  located  on  land 
surrounded  on  three  sides  by  either 
open  water  or  wetlands.  This  peninsular 
land,  which  rises  approximately  ten  feet 
above  the  surrounding  water  level,  is 
composed  of  sandy  glacial  deposits, 
which  extend  to  a  depth  of  200  feet  or 
more.  There  are  thin  lenses  of  gravel 
and  clay  interspersed  in  the  top  100  feet 
of  the  soil  profile. 

In  1952,  Mr.  Paul  Kramer  established 
a  scrap  yard  on  the  farmland  owned  by 
his  mother  which  consisted  of  buying 
and  selling  scrap  yard  materials  such  as 
white  goods,  scrap  iron  and  metal  and 
used  cars.  During  the  1970's  the  scrap 
included  drums  of  solvents  and  various 
oils,  along  with  a  large  number  of 
transformers  of  which  the  oils  were 
used  in  a  smelter  and  a  homemade 
burner.  In  the  smelter,  he  recovered 
aluminum  and  lead  by  melting  and 
pouring  these  molten  metals  into  molds. 
He  also  recovered  copper  by  burning  the 
insulation  off  copper  wire.  The  scrap 
yard  was  operated  until  the  end  of  1982. 
The  Miimesota  Pollution  Control 
Agency  (MPCA)  staff  ordered  Mr. 
Kramer  to  cease  moving,  draining  or 
burning  any  oils,  transformers, 
transformer  cases,  drums,  ashes  or  soil, 
until  all  necessary  testing  for 
polychlorinated  biphenyls  (PCBs)  had 
been  completed. 

According  to  Mr.  Kramer,  he  obtained 
the  pole-mounted  transformers  &om  the 
Crow  Wing  Cooperative  Power  and 
Light  Company  (Crow  Wing  Coop)  in 
Brainerd,  and  the  large  transformers 
from  the  Burlington  Northern  Railroad 
Company  (BNRR),  also  of  Brainerd. 

The  Site  was  proposed  for  the  Federal 
National  Priorities  (NPL)  on  October  15, 
1984.  The  listing  was  finalized  on  June 
10,  1986. 

In  January  1983,  BNRR  removed  from 
the  Site  part  of  the  transformers 
including  oils  and  drums  attributed  to 
BNRR.  Also  in  1983,  Crow  Wing  Coop 
hired  a  contractor  to  remove  the 
remaining  transformers  from  the  Site, 
and  to  clean  up  the  Agate  Lake  Site. 
Approximately  six  inches  of  topsoil 
were  removed  in  the  areas  where  the 
transformers  had  been  located  around 
the  smelter  and  burner,  and  where  scrap 
yard  operations  had  taken  place.  The 
removed  topsoil  was  placed  in  a  gully 
on  the  property,  identified  as  a 
microbiological  cell  suggesting  that 
biological  degradation  of  PCBs  and  oils 
would  occur.  Areas  where  soils  had 


been  removed  were  back  filled  with 
clean  topsoil,  and  then  seeded  with  rye. 

In  September  1985,  MPCA  under  the 
Multi-Site  Cooperative  Agreement  with 
Superfund  performed  a  Remedial 
Investigation  (RI)  Feasibility  Study  (FS) 
at  the  Site. 

On  January  28, 1996,  MPCA  issued  a 
Request  For  Response  Action  (RFRA)  to 
BNRR,  Crow  Wing  Coop  and  to  Mr.  Paul 
Kramer  to  complete  the  RI/FS  as  well  as 
prepare  and  implement  a  Response 
Action  Plan  (RAP). 

In  January  1987,  the  Responsible 
Parties  (RPs),  completed  the  RI  and  a 
limited  site  cleanup  by  removing  large 
quantities  of  solid  waste  and  scrap 
metal.  At  the  request  of  EPA,  additional 
remedial  investigations  were 
undertaken  during  1991  and  1992. 

Based  upon  the  findings  of  the  RI/FS, 
the  EPA  and  MPCA  recommended  the 
following:  removal  of  260  tons  of  lead- 
contaminated  ash,  slag  and  soils; 
removal  of  200  tons  of  soils 
contaminated  with  polychlorinated 
biphenyls  (PCBs);  removal  of  3  cubic 
yards  of  pipe  insulation  containing 
asbestos  and  regular  groundwater 
monitoring  of  shallow  and  deep  ground 
water  at  the  Site,  as  well  as  a  deed 
restriction  that  prohibits  well 
installation  in  the  area  in  which 
groundwater  contamination  has  been 
found.  The  groundwater  does  not 
discharge  to  surface  water  therefore 
there  is  no  impact  on  the  surrounding 
lakes. 

In  September  1992  and  May  1993,  the 
MPCA  issued  Interim  Response  Actions 
(IRAs)  to  address  all  the  contaimination 
identified  in  the  RI/FS's  with  the 
exception  of  groundwater 
contamination  and  deed  restrictions. 

In  January  of  1994  a  Record  of 
Decision  (ROD)  was  issued  to  address 
the  remaining  cleanup.  The  remedy 
selected  in  the  ROD  involves  the  long- 
term  monitoring  of  the  shallow  sand 
aquifer  at  the  Site,  by  means  of  existing 
monitoring  wells.  The  ROD  also 
requires  the  installment  of  four 
additional  wells  in  selected  locations 
and  institutes  specific  deed  restrictions 
to  a  portion  of  the  property  whereby  no 
drinking  wells  would  be  allowed  to  be 
installed  in  the  area  of  contaiminated 
groundwater.  The  long-term  monitoring 
also  serves  to  document  the  process  of 
natural  attenuation  which  addresses  the 
remaining  low  levels  of  perchloroethene 
(PCE)  present  in  groundwater  at  the 
Site. 

On  March  5,  1997,  Environmental 
Protection  Agency  Contractors, 


Conestoga-Rovers  and  Associates  (CRA), 
submitted  their  Annual  Report  in 
accordance  with  the  FS  dated  February 
26,  1993.  The  report  stated  that  in 
October  1996,  analytical  results  show, 
only  two  wells  exhibited  concentrations 
of  PCE.  These  wells  include  observance 
well  OW6  and  OW7.  Although 
monitoring  0W4  showed  PCE 
concentrations  of  4.8  ^/L  in  April  1996, 
no  detections  were  present  during  the 
October  1996  event.  The  PCE 
concentrations  at  OW6  were  6  ^g/L, 
which  is  below  the  Health  Risk  Limit 
(HRL)  of  7  jig/L.  PCE  concentrations  at 
0W6  have  shown  a  steady  decrease 
since  January  1992,  and  this  is  the  first 
time  PCE  concentrations  at  0W6  have 
been  below  the  HRL  since  a  sample 
round  in  October  1986  showed  no 
detections.  The  PCE  concentrations  at 
OW7  in  October  1997  were  3.6  jig/L. 
This  further  supports  the  conclusion 
that  there  is  not  a  signiHcant  source  of 
PCE  impacting  the  groundwater  and  that 
the  effects  of  natural  attenuation  has 
reduced  the  PCE  concentrations. 

All  activities  have  been  completed  at 
the  Site.  The  final  inspection  took  place 
on  November  30,  1994,  during  which 
the  several  items  needed  attention.  The 
RPs  agreed  to  complete  the  items 
identified.  The  Final  Remedial 
Completion  Report  was  approved  by 
MPCA  on  February  2,  1995,  thereby 
initiating  Site  removal  from  the  NPL. 
All  the  HRLs  has  been  met  at  the  entire 
site,  therefore  the  natural  attenuation 
has  provided  protection  of  human 
health  and  the  environment. 

A  five-year  review  pursuant  to 
OSWER  Directive  9355.7-02  ("Structure 
and  Components  of  Five- Year  Reviews") 
will  be  conducted  at  the  Site.  The  five- 
year  review  is  schedule  for  September 
1999. 

EPA,  with  concurrence  fix)m  the  State 
of  Minnesota,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Agate  Lake  Scrap  ' 
Yard  Site  have  been  completed,  and  no 
further  CERCLA  response  actions  are 
appropriate  in  order  to  provide 
protection  of  human  health  and 
environment.  Therefore,  EPA  proposes 
to  delete  the  Site  &t)m  the  NPL. 

Dated:  June  12, 1997. 
Michelle  D.  )ordaii. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 
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^  N  V  BON  MENTAL  PROTECTION 

40  CFR  Part  372 
[OPPTS-400111A;  FRL-5727-2] 

A  ]d  !  o  1  o*  1  oxin  and  Oioxin-Like 
Compounas   Mod'fication  of 
Polych  or  -atea  0  phenyls  (PCBs) 
-  s'iHQ  ""ixic  Chemical  Release 
Repcmna   Cor-^'^unity  Pight-to-Know; 
E  itf-ns-or  i«  Corn'T-er-  ^e'^od  and 
Jacket  Control  Number  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period  and  docket  control 
number  correction. 

SUMMARY:  In  the  Federal  Register  of 
May  7,  1997,  EPA  issued  a  proposed 
rule  to  add  a  chemical  category  that 
includes  dioxin  and  27  dioxin-like 
compounds  to  the  list  of  toxic  chemicals 
subject  to  the  reporting  requirements 
under  section  313  of  the  Emergency 
Planning  and  Conmiunity  Right-to- 
Know  Act  (EPCRA)  of  1986  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990.  In  response  to  a  request,  EPA  is 
extending  the  comment  period  by  60 
days  until  September  5,  1997.  The 
comment  period  for  the  proposed  rule 
was  scheduled  to  close  on  July  7,  1997. 
In  addition,  EPA  is  correcting  the  docket 
control  number  for  the  proposed  rule, 
which  was  incorrectly  identified  in  two 
places  in  the  May  7,  1997  proposal  as 
"OPPTS-400109."  The  correct  docket 
control  number  is  "OPPTS-^00111." 
DATES:  Written  comments  must  be 
received  by  September  5,  1997. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
G-099,  Washington,  DC  20460, 
Attention:  Docket  Control  Number 
OPPTS-400111. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  IV.  of  this 
document.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

Comments  containing  information 
claimed  as  confidential  must  be  clearly 
marked  as  CBI.  If  CBI  is  claimed,  three 
additional  sanitized  copies  must  also  be 
submitted.  Nonconfidential  versions  of 
comments  on  the  proposed  rule  will  be 
placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Comments  should  include  the  docket 
control  number  for  the  proposal, 


OPPTS-^00111,  and  the  name  of  the 
EPA  contact  for  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Petitions 
Coordinator,  202-260-3882,  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  on  this  document, 
or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Conmiunity  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202, 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  response  to  a  petition  from 
Communities  For  A  Better  Environment 
to  add  dioxin  and  27  dioxin-like 
compounds  to  the  list  of  chemicals 
subject  to  the  reporting  requirements  of 
section  313  of  the  Emergency  Planning 
and  Conmiunity  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA), 
EPA  proposed  to  add  a  category  of 
dioxin  and  dioxin-like  compounds  to 
the  list.  In  conjunction  with  that 
proposed  addition,  EPA  proposed  to 
modify  the  current  listing  for 
polychlorinated  biphenyls  (PCBs).  EPA 
requested  comment  on,  but  did  not  at 
that  time  propose,  the  establishment  of 
lower  reporting  thresholds  for  the 
dioxin  and  dioxin-like  compounds 
category.  EPA  stated  that  any  final 
action  to  add  a  dioxin  and  dioxin-like 
compoimds  category  will  not  be  taken 
until  EPA  is  ready  to  take  final  action 
on  a  rule  setting  lower  reporting 
thresholds  for  chemicals  that,  like 
dioxin  and  dioxin-like  compounds, 
persist  in  the  environment  and 
bioaccumulate.  The  proposal  was  issued 
in  the  Federal  Register  of  May  7, 1997 
(62  FR  24887)  (FRL-5727-2),  with  a 
comment  response  deadline  of  July  7, 
1997. 

n.  Extension  of  Comment  Period 

On  June  4,  1997,  EPA  received  a 
request  from  the  Chlorine  Chemistry 
Council  (CCC),  a  business  council  of  the 
Chemical  Manufacturers  Association,  to 
extend  the  comment  period  on  the 
proposed  rule  for  60  days.  The  CCC 
requested  the  extension  because  they 
believe  that  the  original  comment 
period  was  too  short.  Specifically,  the 
CCC  believes  that  60  days  is  insufficient 
to  analyze  and  comment  thoroughly  on 
the  proposed  category  addition  and  that 
additional  time  is  needed  to  study  the 
impact  of  potential  lower  reporting 
thresholds  for  the  category.  The  CCC 
also  stated  that  additional  time  should 
be  provided  to  allow  the  seven  new 


industry  groups  recently  added  to  the 
facilities  that  must  report  under  EPCRA 
section  313  to  evaluate  their  reporting 
obligations  under  EPCRA  and  the 
possible  impact  of  the  proposed 
category  addition.  In  addition,  the  CCC 
states  that  since  EPA  has  stated  that  the 
proposed  rule  would  not  be  finalized 
until  a  rule  lowering  the  reporting 
thresholds  is  reidy  to  be  finalized, 
extending  the  comment  period  for  the 
proposed  addition  will  not  delay  the 
submission  of  any  data  on  the  category. 
EPA  has  considered  these  comments 
and  has  determined  that  extending  the 
comment  period  is  an  appropriate 
action  that  will  not  cause  a  significant 
delay  in  the  evaluation  of  the  proposed 
category  addition.  Therefore,  EPA  is 
extending  the  comment  period  on  the 
proposed  rule  imtil  September  5,  1997. 
All  comments  should  be  submitted  to 
the  address  listed  under  the 
ADDRESSES  unit  at  the  fiijnt  of  this 
document.  All  comments  must  be 
received  by  September  5,  1997. 

m.  Docket  Number  Correction 

In  the  May  7, 1997  proposed  rule  (62 
FR  24887),  the  docket  established  for 
the  proposed  rulemaking  was 
incorrectly  identified  as  "OPPTS- 
400109"  in  2  of  3  places  under  the 
ADDRESSES  unit  on  page  24887, 
column  3,  lines  11  and  40.  The  correct 
docket  control  number  is  OPPTS- 
400111.  EPA  wants  to  eliminate  any 
confusion  and  make  it  clear  that  the 
correct  docket  control  number  to  use  for 
submitting  comments  on  the  proposed 
rule  is  OPPTS-400111. 

IV.  Rulemaking  Record  - 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "OPPTS-400111"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed.  pap>er  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  firom  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.acic9epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
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WordPerfect  in  5.1  file  format  or  ASQI 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
400111.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Dated:  |une  17. 1997. 
Swaa  H.  WayUnd. 

Acting  Assistant  Administiator  for 
Prevention,  Pesticides  and  Toxic  Sul)stances. 

[FR  Doc.  97-16354  Filed  6-20-97;  8:45  ami 
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AGENCY;  Federal  Communications 

Commission. 

ACTION:  Notice.  Request  for  comments. 

SUMMARY:  By  this  public  notice,  the 
Commission  requests  parties  to  all 
existing  television  local  marketing 
agreements  ("LMA")  to  provide  certain 
factual  information  regarding  the  terms 
and  characteristics  of  these  agreements. 
This  information  will  supplement  the 
record  in  rulemaking  proceedings 
currently  pending  before  the 
Commission  that  relate  to  the  treatment 
of  television  LMAs  under  the  broadcast 
attribution  and  ownership  rules. 
DATES:  Parties  to  any  existing  television 
LMA.S  should  file  an  original  and  four 
copies  of  the  requested  information  by 
July  8.  1997. 

AOOHESSES:  The  requested  submissions 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOA  FURTMER  MFORMATKM:  Alan 
Baughcum,  Mass  Media  Bureau,  Policy 
and  Rules  Division,  (202)  418-2170  or 
Kim  Matthews,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  41S- 
2130. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  public  notice  adopted 
June  12,  1997,  and  released  June  17, 
1997.  The  complete  text  of  this  public 
notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington. 
DC,  and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(ITS),  (202)  857-3800. 1919  M  Street. 
NW,  Room  246.  Washington.  DC  20554. 


Synopsis  of  Public  Notice  Seeking 
Further  InfonnatioB  Regarding 
Television  LMAs 

1.  By  this  public  notice,  the 
Commission  requests  parties  to  all 
existing  television  local  marketing 
agreements  ("LMA")  to  provide  certain 
factual  information  regarding  the  terms 
and  characteristics  of  these  agreements. 
This  information  will  supplement  the 
record  in  rulemaking  proceedings 
currently  pending  before  the 
Commission  that  relate  to  the  treatment 
of  television  LMAs  under  the  broadcast 
attribution  and  ownership  rules. 

2.  Ad  LMA,  or  time  brokerage 
agreement,  is  a  type  of  contract  in  which 
the  licensee  of  a  broadcast  station  makes 
available  blocks  of  broadcast  time  to  a 
broker,  wha  then  supplies  the 
programming  to  fill  that  time  and  sells 
the  commercial  spot  axmouncements  to 
support  the  programming.  Currently,  the 
Commission  does  not  attribute 
television  LMAs;  they  consequently  are 
not  subject  to  the  broadcast  ownership 
rules.  See  47  CFR  73.3555.  The 
Commission,  however,  has  proposed  to 
treat  time  brokerage  of  another 
television  station  in  the  same  market  for 
more  than  15  percent  of  the  brokered 
station's  weekly  broadcast  hours  as 
being  attributable,  and  therefore  as 
counting  toward  the  brokering  licensee's 
multiple  ownership  limits.  See  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  94-150,  92-51,  87-154. 
FCC  96-436,  at  1126-31  (released 
November  7. 1996)  61  FR  67275 
(published  December  20, 1996) 
(Attribution  Notice).  The  Commission 
has  also  sought  comment  on  how  to 
treat  existing  television  LMAs, 
including  to  what  extent  such  LMAs 
should  be  grandfathered,  under  any 
guidelines  that  are  adopted  that  would 
attribute  LMAs  to  the  brokering  station. 
See  Second  Further  Notice  of  Proposed 
Rule  Making  in  MM  Docket  Nos.  91- 
221,  87-8,  FCC  96-^38,  at  1180-91 
(released  November  7, 1996)  61  FR 
66978  (published  December  19,  1996) 
(Local  TV  Ownership  Notice). 

3.  In  seeking  comment  on  these 
proposals,  the  Commission  requested 
information  on  the  terms  and 
characteristics  of  existing  television 
LMAs.  Attribution  Notice  at  131;  Local 
TV  Ownership  Notice  at  187.  The 
commenters,  however,  have  not 
provided  us  sufficient  information  on  a 
range  of  important  factual  issues.  For 
example,  we  do  not  have  complete 
information  about  the  number  of 
existing  television  LMAs.  the  date  of 
origination,  the  duration  of  these 
contractual  arrangements,  or  the 
location  of  stations  subject  to  LMAs. 


4.  To  provide  a  more  complete  record, 
the  Commission  consequently  requests 
parties  to  any  existing  television  LMA, 
whether  it  involves  stations  in  the  same 
local  market  or  in  different  markets,  to 
submit  the  following  information: 

(1)  For  both  the  brokering  and 
brokered  stations,  the  name  of  the 
licensee,  call  letters,  channel  number, 
and  conununity  of  license. 

(2)  The  name  and  rank  of  the  Nielsen 
Designated  Market  Area(s)  in  which  the 
brokering  and  brokered  stations  are 
located. 

(3)  Whether  the  brokering  and 
brokered  stations  have  overlapping 
signal  contours  and,  if  so,  specify  the 
degree  of  city  grade,  grade  A  or  grade  B 
overlap. 

(4)  "The  date  on  which  the  parties 
entered  into  the  LMA. 

(5)  Information  regarding  the  term  of 
the  LMA — specifically,  the  start  and  end 
dates  of  the  initial  term  of  the  LMA, 
whether  the  LMA  includes  renewal 
provisions,  and,  if  so,  the  specific  terms 
of  such  renewal  provisions,  e.g.,  length, 
at  which  party's  option  the  renewal  may 
be  exercised,  whether  renewal  is 
automatic,  notice  for  exercising  renewal 
option,  etc. 

(6)  The  percentage  of  the  brokered 
station's  weekly  broadcast  hours  that  is 
brokered  to  the  brokering  station. 

(7)  Whether  the  brokering  or  brokered 
stations  are  owned  by  or  affiliated  with 
the  ABC.  CBS,  Fox,  NBC,  UPN,  or  WB 
broadcast  television  networks.  If  so, 
please  specify  the  identity  of  the 
network  and  whether  the  relationship 
between  network  and  station  is  that  of 
ownership  or  affiliation. 

(8)  The  reported  Nielsen  all-day 
audience  share  (measuring  9  a.m. 
through  midnight)  for  both  the 
brokering  and  brokered  station  during 
the  last  three  most  recent  rating  periods. 

(9)  A  brief  summary  of  any  other 
information  that  parties  to  an  LMA,  at 
their  option,  may  wish  to  bring  to  the 
Commission's  attention,  such  as  any 
efficiencies  or  public  interest  benefits 
they  beliqye  have  resulted  from  the 
LMA.  whether  the  station  was  ofi  the  air 
prior  to  the  LMA  being  entered  into, 
whether  the  station  has  been  or  is  for 
sale,  or  whether  the  station  was 
constructed  while  under  the  LMA. 

5.  This  factual  information  will 
greatly  assist  the  Commission  in 
considering  the  proposals  in  the 
Attribution  Notice  regarding  the 
attribution  of  television  LMAs.  It  is  also 
particularly  relevant  to  the 
Commission's  assessment  of  the  need  to 
grandfather  existing  television  LMAs  in 
the  event  they  are  deemed  attributable, 
and  the  form  this  grandfathering  should 
take.  Parties  to  existing  LMAs  are  the 
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best,  if  not  the  sole,  source  of  this 
information.  Failure  to  provide  the 
requested  information  may  impair  the 
Commission's  ability  to  fashion 
appropriate  grandfathering  rights  in  the 
event  LMAs  are  deemed  attributable. 
We  consequently  require  for  every 
existing  television  LMA  the  licensee  of 
the  brokering  station  and/or  the  licensee 
of  the  brokered  station  to  submit  the 
information  described  above.  In  the 
event  parties  to  an  LMA  seeking 
grandfathered  status  fail  to  provide  this 
information  they  will  be  required  to 
explain  their  failure  to  do  so. 

6.  Parties  should  file  an  original  and 
four  copies  of  the  requested  information 
by  July  8, 1997.  These  submissions 
should  reference  MM  Docket  Nos.  91- 
221,  87-8,  94-150,  92-51,  and  87-154. 
and  should  be  addressed  to:  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition,  we  encourage,  but  do  not 
require,  parties  to  submit  the  requested 
information  on  diskette.  Such  diskette 
submissions  would  be  in  addition  to, 
and  not  a  substitute  for  the  formal  filing 
requirements  described  above.  Those 
parties  submitting  diskettes  should 
submit  them  to  Alan  Baughcum,  Federal 
Communications  Commission,  Mass 
Media  Bureau,  Policy  &  Rules  Division, 
2000  M  Street,  Suite  531,  Washington, 
DC  20554.  Such  a  submission  should  be 
on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  form  using  WordPerfect 
for  Windows  or  Wordperfect  for  DOS, 
versions  5.1  or  higher.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  party's  name,  the 
words  "TV  LMA, "  and  the  date  of 
submission. 

7.  The  submissions  will  be  available 
for  viewing  and  copying  in  the  FCC's 
Public  Reference  Room,  Room  239,  1919 
M  Street,  NW.,  Washington,  DC  20554. 
Copies  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800). 

8.  For  additional  information,  please 
contact  Alan  Baughcum  (202-418-2170) 
or  Kim  Matthews  (202^18-2130)  of  the 
Policy  &  Rules  Division,  Mass  Media 
Bureau. 

FCC  Notice  to  Individuals  Required  by 
the  Paperwork  Reduction  Act 

9.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  filing,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Federal  Conununications 
Commission,  Performance  Evaluation  & 
Record  Management,  AMD-PERM, 
Paperwork  Reduction  Project  (3060- 
0778),  Washington,  DC  20554.  FCC  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  foregoing  notice  is  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13,  October  1. 
1995,  44  use  3507. 

Federal  Commumcations  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-16253  Filed  6-20-97:  8:45  am) 

BILUNG  CODE  e712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  604 

[Docket  No.  FTA-97-2624] 

RIN  2132-AA58 

Charter  Services  Demonstration 
Program 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments  and 
recommendations. 

SUMMARY:  SecUon  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  directed  the 
Federal  Transit  Administration  (FTA)  to 
issue  regulations  establishing  a 
demonstration  program  that  would 
permit  transit  operators  to  provide 
charter  services  for  the  purpose  of 
meeting  the  transit  needs  of  the 
government,  civic,  charitable,  and  other 
community  activities  which  otherwise 
would  not  be  served  in  a  cost  effective 
and  efficient  manner.  Section  3040 
required  FTA  to  consult  with  a  board 
representing  public  transit  operators 
and  privately  owned  charter  services. 
Section  3040  also  required  FTA  to 
submit  a  report  to  Congress  evaluating 
the  effectiveness  of  the  charter 
demonstration  program  and  providing 
recommendations  for  improving  the 
current  charter  service  regulations. 
Today's  Notice  of  Proposed  Rulemaking 
(NPRM)  presents  results  and 
conclusions  drawn  from  the  charter 
demonstration  program,  and  seeks 
comments  and  recommendations 


regarding  improvements  to  the  charter 
service  regulations. 

DATES:  Comments  must  be  received  by 
August  22,  1997. 

ADDRESSES:  Comments  should  be 
submitted  to  U.S.  Department  of 
Transportation,  Central  Docket  Office, 
PL-401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Daguillard  or  Regina  Martin,  Federal 
Transit  Administration,  202/366-1936. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  FTA 's  Charter  Service  Requirements 

On  April  13, 1987,  the  Federal  Transit 
Administration  (FTA),  then  the  Urban 
Mass  Transportation  Administration 
(UMTA),  revised  its  charter  service 
regulation,  49  CFR  Part  604.  The 
principle  behind  this  regulation  is  that 
federally  funded  equipment  and 
facilities  may  not  be  used  to  compete 
unfairly  with  private  charter  operators, 
in  keeping  with  49  U.S.C.  5323(d)  and 
5302(a)(7)  of  the  Federal  transit  laws. 
When  the  regulation  went  into  effect  on 
May  13, 1987,  it  was  subject  to  five 
limited  exceptions,  set  out  in  49  CFR 
604.9.  Under  these  exceptions,  a 
recipient  of  Federal  funds  may  provide 
charter  services  if:  (1)  There  are  no 
willing  and  able  private  operators;  (2) 
the  private  charter  operator  does  not 
have  the  capacity  needed  for  a 
particular  charter  trip:  (3)  the  private 
charter  operator  is  unable  to  provide 
equipment  accessible  to  the  elderly  and 
persons  with  disabilities;  (4)  in  non- 
urbanized  areas,  the  charter  service  that 
would  be  provided  would  result  in  a 
hardship  on  users;  or,  (5)  private  charter 
operators  are  not  capable  of  providing 
service  for  special  events. 

On  December  22, 1987,  the  President 
signed  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1988  (Pub.  L.  100-202,  101  Stat. 
1329;  hereinafter  the  "FY  1988  Act").  In 
the  Conference  Report  accompanying 
the  FY  1988  Act,  FTA  was  directed  to 
amend  its  charter  service  regulation  to 
"permit  non-profit  social  service 
agencies  to  seek  bids  for  charter  service 
from  publicly  funded  operators."  (Conf 
Rept.,  Committee  Print  accompanying 
Department  of  Transportation  and 
Related  Agencies  Act,  1988,  100th 
Cong.,  1st  Sess.  62).  This  report 
suggested  that  "(t)hese  non-profit 
agencies  *   *   •  be  limited  to 
government  entities  subject  to  sections 
501(c)  1.3.3  (sic)  and  19  of  the  Internal 
Revenue  Code."  The  report 
recommended  that  "(i)n  such  cases,  the 
public  operator  *   *   *  be  required  to 
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identify  to  the  chartering  organizations 
any  private  operator  that  has  notified  it 
of  its  willingness  and  ability  to  provide 
comparable  charter  service." 

Further  to  this  congressional 
directive,  FTA  amended  its  charter 
regulation  on  December  30,  1988,  to 
provide  three  additional  exceptions  to 
the  general  prohibition  on  the  use  of 
federally  funded  equipment  and 
facilities  for  charter  service  (53  FR 
53348). 

The  first -exception  allows  the  use  of 
FTA-funded  equipment  and  facilities  for 
direct  charter  service  with  non-profit 
social  service  agencies  that  are 
governmental  entities  or  organizations 
exempt  from  taxation  under  Internal 
Revenue  Code  501(c)  (1).  (3),  (4)  and 
(19),  provided  that  the  agency  is 
contracting  for  service  for  persons  with 
disabilities;  is  a  recipient  of  funds  under 
certain  U.S.  Department  of  Health  and 
Human  Services  ("USDHHS")  programs; 
or  has  been  State-certified  according  to 
the  procedure  set  forth  in 
§  604.9(b)(5)(iii)  of  the  Charter  Service 
Regulation. 

The  second  exception  provides  an 
additional  exemption  for  non-urbanized 
areas  by  allowing  FTA-funded 
equipment  and  facilities  operated  by 
recipients  in  such  areas  to  be  used 
incidentally  in  direct  charter  service  for 
social  services  agencies  that  are 
governmental  entities  or  organizations 
exempt  under  Internal  Revenue  Code 
501(c)  (1),  (3).  (4)  and  (19),  provided 
that  the  agency  is  contracting  for  service 
for  elderly  persons. 

The  third  exception  allows  FTA- 
funded  equipment  and  facilities  to  be 
used  on  an  incidental  basis  in  any 
particular  charter  service  for  which  the 
FTA  recipient  and  the  local  private 
operators  have  reached  an  agreement  as 
part  of  the  willing  and  able 
determination  allowing  the  recipient  to 
provide  such  service. 

B.  Section  3040  oflSTEA 

On  December  18.  1991,  the  President 
signed  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Section  3040  of  ISTEA  directed 
FTA  to  issue  regulations  implementing 
a  charter  services  demonstration 
program  in  not  more  than  4  states. 
Under  this  demonstration  program, 
transit  operators  would  be  permitted  to 
provide  charter  service  for  the  purpose 
of  meeting  the  transit  needs  of  the 
government,  civic,  charitable,  and  other 
community  activities  which  otherwise 
would  not  be  served  in  a  cost  effective 
and  efficient  manner.  Section  3040 
provided  that  in  developing  such 
regulations.  FTA  should  consult  with  a 
board  equally  represented  by  public 


transit  operators  and  privately  owned 
charter  services.  FTA  was  directed  to 
transmit  to  Congress,  not  later  than  3 
years  after  the  date  of  enactment  of  the 
Federal  transit  laws,  a  report  containing 
an  evaluation  of  the  effectiveness  of  the 
demonstration  program  regulations 
established  under  this  section  tmd  to 
issue  recommendations  for  improving 
the  current  charter  services  regulation. 

The  Conference  Report  accompanying 
ISTEA.  (H.R.  Rep.  No.  404,  102nd  Cong., 
1st  Sess.  424  (1991)),  explained  that  the 
demonstration  program  had  been 
mandated  in  response  to  concerns 
expressed  by  local  transit  operators 
regarding  the  existing  charter  service 
regulation.  The  Report  stated  that  the 
implementing  regulations  should  be 
designed  to  enable  public  transit 
operators  to  provide  charter  services  to 
government,  civic,  charitable  and  other 
community  organizations  that  serve  a 
public  purpose  and  help  address  unmet 
transit  needs.  According  to  the  Report, 
it  was  Intended  that  these  regulations 
would  grant  public  transit  operators 
additional  flexibility  that  was  not 
afforded  under  the  existing  charter 
regulations,  without  creating  undue 
competition  for  privately  owned  charter 
operators.  The  Report  indicated  that  the 
results  of  the  demonstration  program 
should  provide  Congress  and  FTA  with 
data  to  determine  the  most  effective 
method  for  providing  charter  services  to 
local  communities,  and  whether  the 
current  regulations  are  in  need  of 
modification.  The  Report  recommended 
that  FTA  select  the  state  of  Michigan  as 
a  participant  in  the  program. 

n.  The  Charter  Services  Demonstration 
Program 

Pursuant  to  the  congressional 
directive.  FTA  established  a  Federal 
Advisory  Committee  (FAC),  effective 
March  16,  1992.  comprised  of 
individuals  equally  representing  public 
and  private  operators,  to  assist  FTA  in 
implementing  regulations  establishing 
the  charter  service  demonstration.  After 
consulting  with  the  FAC.  FTA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  October  28, 
1992,  describing  FTA's  proposed  charter 
demonstration  program,  including 
provisions  to  allow  public  transit 
operators  in  the  selected  demonstration 
sites  additional  flexibility  in  the 
development  of  a  local  charter  policy  to 
meet  local  circumstances. 

A  State  Department  of  Transportation 
(DOT)  or  Metropolitan  Planning 
Organization  (MPO)  in  each  of  the 
selected  demonstration  sites  was 
empowered  to  determine  the  charter 
services  that  the  public  operator 
actually  provided  during  the 


demonstration.  The  State  DOT  or  MPO 
appointed  a  local  advisory  panel, 
composed  of  four  to  six  persons,  equally 
represented  by  public  transit  operators 
or  local  business  organizations  and 
representatives  of  local  private  charter 
operators.  The  DOT  or  MPO  adopted  the 
local  charter  policy  that  was 
recommended  by  the  local  advisory 
board. 

The  NPRM  solicited  proposals  fi^m 
Interested  public  transit  agencies  to 
participate  in  the  demonstration.  After 
consultation  with  the  FAC,  FTA 
selected  the  following  public  transit 
operators  in  four  states  encompassing 
large  and  medium  sized  cities,  as  well 
as  rural  areas: 

•  Monterey-Salinas  Transit  (MST), 
Monterey,  California. 

•  Central  Oklahoma  Transportation 
and  Parking  Authority  (COTPA), 
Oklahoma  City,  Oklahoma. 

•  Bi-State  Development  Agency  (Bl- 
State),  St.  Louis,  Missouri. 

•  Michigan  Department  of 
Transportation  (MDOT),  with  four 
unnamed  sites  within  the  state. 

•  Yolo  County  Transit  Authority 
(YCTA).  Yolo,  California. 

MDOT  subsequently  selected  the  four 
sites  for  participation  in  demonstration 
in  Michigan: 

•  Isabella  County  Transportation 
Commission  (ICTC),  Isabella  County. 

•  Capital  Area  Transit  Authority 
(CATA),  Lansing. 

•  Marquette  County  Area 
Transportation  Authority  (MarqTran), 
Marquette. 

•  Muskegon  Area  Transit  System 
(MATS),  Muskegon. 

The  final  rule,  issued  July  9, 1993, 
incorporated  the  provisions  of  the 
NPRM,  identified  the  eight 
demonstration  sites,  and  authorized  the 
demonstration  period  from  August  9. 
1993.  through  August  9,  1994. 

Few  of  the  demonstration  participants 
were  able  to  implement  the 
demonstration  locally  by  August  1993. 
The  process  of  informing  the  private 
operators,  establishing  and  convening 
the  local  advisory  committee,  and 
reaching  a  consensus  on  the  local 
charter  policy  spanned  several  months. 
As  a  result  of  the  initial  delays,  FTA 
extended  the  charter  demonstration 
through  October  31,  1994  to  allow  for  a 
full  year  of  demonstration  activity. 
However,  many  public  operators 
continued  to  express  concern  that  the 
length  of  the  demonstration  did  not 
provide  sufficient  time  to  implement  the 
local  charter  policy  and  accurately 
evaluate  the  effects  of  the 
demonstration.  In  response  to  the 
concerns,  FTA  extended  the 
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demonstration  through  October  31, 
1995. 

Most  of  the  local  demonstrations  were 
implemented  in  the  fall  of  1993. 
However,  Marquette  County  did  not 
initiate  its  demonstration  until  January 
1995. 

m.  Demonstration  Methodology 

A.  Structure  of  the  Demonstration 

The  ISTEA  mandate  for  the  charter 
demonstration  required  the  Secretary  of 
Transportation  to  transmit  to  Congress  a 
report  containing  an  evaluation  of  the 
effectiveness  of  the  demonstration 
program  regulations  and  make 
recommendations  to  improve  current 
charter  service  regulations.  The 
objective  of  the  evaluation  was  to  assess 
the  effectiveness  of  the  demonstration 
program.  The  evaluation  focused 
specifically  on: 

•  The  impact  on  the  public  operators 

•  The  impact  on  customers 

•  The  impact  on  private  operators 

•  The  effectiveness  of  local 
decisionmaking  process 

The  evaluation  addressed  each  of  the 
eight  demonstration  sites  individually 
and  presented  a  summary  of  all  sites. 
The  evaluation  was  based  on  the  charter 
information  provided  by  the  public 
operators  for  the  demonstration  and  pre- 
demonstration  periods,  the  results  of  the 
customer  surveys,  and  discussions  with 
the  public  and  private  operators. 
Because  private  operator  data  was  not 
received  from  at  least  three  private 
operators  in  any  of  the  sites,  except  Yolo 
County,  FTA  only  presented  an  analysis 
of  the  private  operator  data  for  Yolo 
County. 

FTA  analyzed  the  public  operators' 
charter  service  in  terms  of  quantity  of 
service  provided,  the  groups  served,  and 
the  consistency  of  the  service  with  the 
local  charter  policy.  FTA  analyzed  the 
impact  on  the  individual  public 
operators'  operations  based  on  the 
quantity  of  service  provided,  the  charter 
revenue  generated,  the  change  in  level 
of  service  from  the  pre-demonstration, 
and  comparison  of  charter  service  to 
overall  operations. 

Congress  mandated  the  demonstration 
in  response  to  public  transit  agencies' 
concerns  about  the  unmet  needs  of 
specific  types  of  organizations, 
including  the  government,  civic, 
charitable,  and  community  groups.  The 
evaluation  assessed  the  extent  to  which 
the  public  operators  provided  charter 
service  to  meet  the  needs  of  these 
groups  during  the  demonstration.  FTA 
classified  the  charters  performed  by  the 
public  o[>erator  into  categories 
including  private  groups  and 
individuals,  community,  government. 


subcontracts  to  private  operators, 
convention,  and  university.  FTA 
analyzed  the  impact  on  customers  by 
the  changes  in  the  level  of  service 
provided  to  each  group. 

FTA  analyzed  the  impact  on  private 
operators  based  on  the  total  charter 
revenue  hours  and  revenue  earned  by 
the  public  operator,  changes  in  the  level 
of  service  provided  by  the  public 
operator,  and  changes  in  private 
operator  service,  where  reported,  results 
of  the  customer  surveys,  and  comments 
provided  by  the  private  operators  during 
the  demonstration. 

FTA  assessed  the  effectiveness  of  the 
local  decision-making  process  based 
upon  the  development  of  the  local 
advisory  committee,  development  of  the 
local  charter  policy,  communication 
among  the  committee  members,  and 
proper  reporting  of  charter  activities. 

B.  General  Public  Comments 

On  September  12, 1996,  FTA  held  a 
charter  bus  demonstration  review 
meeting  to  present  the  results  of  the 
charter  demonstration.  The  meeting  was 
also  intended  as  a  forum  in  which  the 
public  could  make  comments  and 
suggestions  regarding  the  draft  final 
report  of  the  evaluation  of  the  charter 
bus  demonstration.  Many  of  those 
attending  the  meeting  had  been 
members  of  the  FAC  that  assisted  FTA 
in  establishing  the  demonstration.  FTA 
also  received  some  written  comments 
on  the  report.  These  comments  and  a 
transcript  of  the  September  12, 1996, 
public  meeting  have  been  filed  in  the 
docket. 

Generally,  the  comments  indicated 
that  public  operators  felt  that  public 
transit  authorities  should  be  allowed  a 
great  latitude  in  chartering  buses 
directly  with  anyone  having  the  need 
for  a  chartered  bus  within  their  service 
areas.  In  essence,  the  public  0]}erators 
objected  to  the  requirement  of  being 
precluded  from  providing  charter 
service  if  there  is  at  least  one  local 
"willing  and  able"  private  operator. 
They  expressed  the  view  that  many 
private  operators  determined  "willing 
and  able"  under  the  current  definition 
of  the  charter  regulation  were  actually 
unwilling  and  unable  to  provide  needed 
charter  services  in  their  communities. 

On  the  other  hand,  private  operators 
felt  that  the  demonstration  did  not 
support  the  claims  by  the  public 
operators  of  unmet  transportation  needs. 
Therefore,  they  supported  minor,  if  any, 
changes  to  the  current  charter 
regulations.  However,  there  was  support 
among  the  private  operators  to  establish 
a  massive  outreach  program  by  FTA  to 
better  educate  public  operators  on  the 
current  charter  requirements.  They  also 


advocated  promoting  cooperative  efforts 
between  both  the  private  and  public 
operators  in  meeting  local  charter  needs. 

IV.  Results  of  the  Charter 
DemonstratioD  Program 

The  data  gathered  as  a  result  of  the 
charter  demonstration  program  did  not 
support  the  public  operators'  claims  of 
unmet  needs  for  the  groups  for  which 
the  demonstration  was  primarily 
intended:  government,  civic,  charitable 
and  other  community  activities. 
Although  the  public  o}>erators  in  each 
area  identified  groups  that  would  not  be 
otherwise  served  in  a  cost  effective 
manner,  including  those  for  which  the 
demonstration  was  intended  and  those 
particular  to  each  site,  the  charter 
service  provided  during  the 
demonstration  did  not  serve  a 
significant  number  of  these  groups  or 
significantly  increase  the  level  of  service 
to  these  groups. 

Based  on  tnese  results,  the 
demonstration  did  not  indicate  the  need 
for  FTA  to  significantly  alter  its  current 
service  regulations.  However,  the 
demonstration  did  indicate  that  there 
may  be  a  need  for  some  minor  changes 
to  the  charter  service  regulations  in 
order  to  improve  the  ability  of  public 
operators  to  utilize  the  existing 
exceptions  to  the  charter  regulations  in 
providing  needed  charter  service. 

V.  FTA'S  Current  Charter  Service 
Exceptions 

Pursuant  to  49  CFR  Part  604, 
recipients  of  Federal  funds  are 
prohibited  from  providing  charter 
service  using  federally  funded 
equipment  or  facilities  except  on  an 
incidental  basis  if  there  is  at  least  one 
private  charter  operator  willing  and  able 
to  provide  the  service.  The  charter 
regulations  provide  several  exceptions 
imder  which  a  recipient  of  FTA  funds 
may  operate  charter  service.  While  these 
exceptions  generally  provide  FTA 
recipients  with  sufficient  flexibility  in 
meeting  charter  needs  that  cannot  be 
met  by  private  operators,  the  results  of 
the  demonstration  suggest  that  some 
minor  modification  is  necessary  to  meet 
certain  needs  not  addressed  by  the 
current  exceptions. 

The  following  are  the  types  of  charter 
service  that  FTA  recipients  may  provide 
under  the  seven  current  exceptions  to 
the  charter  service  regulations: 

1 .  Direct  service  to  customers  when 
there  are  no  willing  and  able  private 
charter  operators. 

A  public  operator  may  provide 
incidental  charter  service  if  it 
determines  on  an  annual  basis  that  there 
are  no  private  charter  operators  willing 
and  able  to  provide  the  service.  The 
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public  operator  must  conduct  an  annual 
public  participation  process.  If  at  least 
one  willing  and  able  private  charter 
operator  exists,  the  public  operator 
cannot  provide  charter  service  under 
this  exception. 

2.  Under  contract  to  provide  FTA- 
funded  vehicles  or  service  to  a  private 
operator  to  satisfy  a  capacity  need  or  a 
need  for  accessible  equipment. 

The  public  operator  must  enter  into 
an  agreement  with  the  private  charter 
operator  for  the  service — not  directly 
with  the  charter  customer.  The  public 
operator  may  not  have  an  exclusive 
arrangement  with  only  one  private 
operator;  the  public  operator  must 
respond  equitably  to  requests  from  all 
private  operators. 

3.  In  a  non-urbanized  area,  direct 
service  to  customers  when  the  service 
provided  by  a  willing  and  able 
operatorfs)  creates  a  hardship  on  the 
customer  due  to  minimum  duration 
requirements  or  distance  between  the 
charter  origin  and  operator  location. 

The  public  operator  must  petition  the 
FTA  Regional  Administrator  for 
approval.  The  public  operator  must 
provide  notice  of  its  request  for  an 
exception  to  all  willing  and  able  private 
operators. 

4.  Direct  service  to  customers  for 
special  events  where  private  operators 
are  not  capable  of  providing  the  service. 

A  public  operator  may  petition  the 
FTA  Regional  Administrator  to  provide 
charter  service  directly  to  customers  for 
special  events,  at  least  90  days  prior  to 
the  event.  The  petition  must  describe 
the  event,  explain  how  it  is  special,  and 
specify  the  amount  of  charter  service 
that  the  private  operators  cannot 
provide. 

5.  Under  contract  to  private,  non- 
profit organization  serving  persons  with 
disabilities  or  with  a  government  entity 
that  is  a  qualified  social  service  agency 
receiving  Federal  funds,  or  receiving 
welfare  assistance  funds. 

A  public  operator  may  provide  charter 
service  directly  to  a  government  entity 
or  private,  non-profit  organization  if  one 
of  the  following  conditions  apply:  a 
significant  number  of  disabled  persons 
will  be  passengers  on  the  trip;  the 
organization  is  a  qualified  social  service 
agency;  or  the  entity  is  eligible  to 
receive  directly  or  indirectly  from  a 
state  or  local  government  body  public 
welfare  assistance  funds  for  purposes 
that  may  require  transportation. 

6.  In  a  non-urbanized  area,  under 
contract  to  a  government  entity  or  a 
private,  non-profit  organization  that 
certifies  that  more  than  50  percent  of 
the  passengers  will  be  elderly. 


7.  Direct  service  to  customers  through 
formal  agreements  with  all  private 
charter  operators. 

A  public  operator  may  provide  charter 
service  directly  to  a  customer,  if  an 
agreement  has  been  reached  with  all 
willing  and  able  private  operators.  The 
public  operator  must  provide  for  an 
annual  participation  process  to  identify 
all  "willing  and  able"  private  operators. 
The  formal  agreement  must  specify  the 
type  of  charter  service  allowed  under 
the  agreement. 

VI.  FTA'S  Recommended  Action 

The  results  of  the  demonstration 
program  indicate  that  while  no  major 
overhaul  of  the  charter  regulations  is 
required,  some  minor  changes  may  be 
needed  to  provide  public  operators  with 
additional  flexibility  in  providing 
charter  service  to  their  communities. 
Therefore,  FTA  proposes  the  following 
actions,  and  seeks  comments  from 
interested  parties. 

A.  Amendment  of  the  Definition  of 
"Willing  and  Able"  Private  Operators 
(49  CFR  604.5(p))  and  FTA  Review  of 
the  "Willing  and  Able"  Determination 
Process  (49  CFR  604.13(e)) 

Under  49  CFTi  604.5.  any  private 
operator  having  one  bus  or  one  van  and 
licensed  to  provide  chsuter  service  may 
be  determined  "willing  and  able", 
thereby  precluding  an  FTA  recipient 
from  providing  charter  service  for  at 
least  one  full  calendar  year.  As  a  result, 
some  FTA  recipients  have  maintained 
that  they  are  often  unable  to  provide 
needed  charter  service  to  their 
communities  when  "willing  and  able" 
private  operators  do  not  have  the  desire 
or  capability  to  provide  certain  trips.  In 
response  to  this  perception  that  "willing 
and  able"  is  too  broadly  defined,  FTA 
proposes  to  modify  the  defmition  to 
exclude  operators  who  may  in  actual 
fact  be  incapable  of  providing  service 
within  a  recipient's  service  area.  FTA 
believes  that  as  a  general  rule,  only 
private  operators  located  within  a 
reasonable  distance  of  a  particular 
service  area  are  likely  to  provide  reliable 
and  cost-effective  service  to  users  in  that 
area.  Therefore.  FTA  proposes  to  amend 
49  CFR  604.5  to  define  a  "willing  and 
able"  operator  as  having  one  bus  or  one 
van,  possessing  legal  authority, 
including  the  necessary  safety 
certifications,  licenses  and  other  legal 
prerequisites,  to  provide  charter  service, 
and  located  within  a  125  mile  radius  of 
the  recipients  service  area.  FTA  believes 
that  this  geographic  limitation  will 
narrow  the  defmition  of  "willing  and 
able"  sufficiently  to  include  only  those 
private  operators  who  are  able  to 


provide  service  within  reasonable  time 
limits  and  at  a  reasonable  cost. 

An  organization  representing  private 
operators  suggested  that  an  FTA 
recipient  could  be  permitted  to  look 
behind  evidence  that  a  private  charter 
operator  is  "willing  and  able"  to 
provide  the  requested  service  if  it  has 
valid  reasons  to  believe  that  the  operator 
is  unable  to  effectively  serve  local 
charter  needs.  In  these  instances,  the 
FTA  recipient  would  be  required  to 
inform  FTA  of  its  basis  for  concluding 
that  a  private  operator  responding  to  its 
annual  notiBcation  is  unwilling  or 
unable  to  provide  the  service  specified. 
FTA  could  then  make  a  determination 
based  on  the  recipient's  submittal  and 
on  information  from  the  private  operator 
in  question.  FTA  believes  that  this 
proposed  change  may  allow  recipients 
additional  flexibility  in  situations  where 
a  private  operator  technically  meets  the 
"willing  and  able"  criteria,  but  is 
unlikely,  either  due  to  chronic  lack  of 
vehicle  capacity  or  to  an  unwillingness 
to  provide  trips  of  a  certain  type  or 
duration,  to  meet  all  local  charter  needs. 
FTA  thus  proposes  to  amend  section 
604.13(e)  accordingly. 

FTA  seeks  comments  on  its  proposed 
amendment  of  49  CFR  604. 5(p)  and  49 
CFR  604.13(e)). 

B.  Extension  of  Non-urbanized  Area 
Hardship  Exception  (49  CFR 
604.9(b)(3))to  Small  Urbanized  Areas 
(50.000  to  200.000  Population) 

Under  49  CFR  604.9(b)(3}.  an  FTA 
recipient  may  petition  FTA  for  an 
exception  to  provide  charter  service 
directly  to  the  customer  in  non- 
urbanized  areas  (population  under 
50,000)  if  the  charter  service  provided 
by  the  "willing  and  able"  private  charter 
operator(s)  would  create  a  hardship  on 
the  customer  due  to  state-imposed 
minimum  duration  requirements.  Some 
public  sector  participants  in  the 
demonstration  program  suggested  that 
this  exception  be  extended  to  small 
urbanized  areas,  many  of  which  also 
lack  readily  available  and  reasonably 
priced  charter  services.  In  response  to 
these  comments,  FTA  proposes  to 
extend  the  non-urbanized  hardship 
exception  at  49  CFR  604.9(b)(3)  to  small 
urbanized  areas  having  populations 
between  50,000  to  200,000.  FTA 
believes  that  this  amendment  may 
provide  recipients  in  small  urbanized 
areas  with  additional  flexibility  in 
providing  charter  service  to  their 
communities. 

FTA  seeks  comments  on  its  proposed 
amendment  of  49  CFR  604.9(b)(3). 
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C.  Amendment  of  the  Exception  for 
Formal  Agreements  (49  CFR  604.9(b)(7) 
With  All  Private  Charter  Operators 

Under  49  CFR  604.9(b)(7),  if  an  FTA 
recipient  obtains  a  formal  agreement 
with  all  "willing  and  able"  private 
operators,  it  can  provide  certain 
specified  types  of  charter  service 
directly  to  the  customer.  Section 
604.9(b)(7)  requires  an  FTA  recipient  to 
complete  the  "willing  and  able" 
determination  process  for  all  private 
operators  responding  to  its  charter 
notice,  and  to  obtain  written  agreements 
from  each  of  these  operators.  Some  FTA 
recipients  maintain  that  they  are  unable 
to  make  use  of  this  exception  because  of 
the  impracticability  of  obtaining 
agreements  from  all  local  private 
operators.  They  note  that  it  is  often 
impossible  to  obtain  unanimous 
consenus  from  a  large  number  of 
organizations  having  varying  interests 
and  divergent  views.  Thus,  they  state, 
while  this  exception  is  effective  in 
theory  in  allowing  recipients  to  meet 
certain  charter  needs,  it  is  unworkable 
in  actual  fact. 

One  participant  in  the  September  12, 
1996  charter  demonstration  review 
meeting  suggested  that  instead  of 
requiring  unanimity,  the  regulation 
should  provide  that  only  a  %  majority 
of  all  local  private  operators  would  be 
required  for  a  formal  charter  agreement. 
FTA  believes  that  providing  for  a 
majority  rather  than  a  unanimous  vote 
on  the  formal  agreement  will  facilitate 
the  use  of  this  exception  by  more  FTA 
recipients,  thereby  allowing  them  to 
provide  a  wider  range  of  needed 
services  to  their  communities. 

FTA  seeks  comments  on  its  proposed 
amendment  of  49  CFR  604.9(b)(7). 

D.  Implementation  of  an  Outreach 
Program  to  Foster  a  Better 
Understanding  of  the  Charter 
Regulations  and  Exceptions 

The  demonstration  program  revealed 
that  many  public  and  private  operators 
have  an  incomplete  understanding  of 
FTA's  charter  requirements  and  how  to 
use  them  effectively  to  serve  the  charter 
needs  in  their  communities.  Therefore, 
FTA  proposes  to  implement  an  outreach 
program  for  public  and  private  operators 
to  provide  them  with  a  better 
understanding  of  how  to  better  utilize 
the  charter  regulations  and  exceptions. 
The  outreach  program  would  include 
the  distribution  of  brochures  and 
literature  to  public  and  private  operators 
describing  the  charter  bus  regulations 
and  exceptions,  and  examples  of  how  to 
best  utilize  the  exception  process.  FTA 
also  proposes  to  sponsor  seminars  and 
informatioD  sessions  on  the  charter 


requirements  at  meetings  and 
conferences  sponsored  by  various 
industry  groups.  FTA  believes  that  the 
establishment  of  an  outreach  program 
would  not  only  minimize  the  ongoing 
misunderstanding  between  some  of  the 
public  and  private  operators,  but  would 
also  serve  as  a  resource  to  other 
operators  entering  the  charter  business. 

This  proposed  effort  was  supported 
by  the  majority  of  participants  in  the 
September  12,  1996,  meeting  as  a  useful 
tool  in  improving  the  understanding 
and  utilization  of  the  existing 
exceptions  to  the  charter  regulations. 
FTA  seeks  additional  suggestions  for 
implementing  its  education  and 
outreach  program. 

Vn.  Regulatory  Impacts 

A.  Regulatory  Process  Matters 

The  proposed  rule  is  considered  to  be 
a  nonsignificant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR  11034.  It  is  also  a  nonsignifant  rule 
for  the  purposes  of  Executive  Order 
12866.  The  Department  certifies,  under 
the  Regulatory  Flexibility  Act,  that  the 
NPRM,  if  adopted,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  enities.  The 
NPRM  would  not  impose  any  costs  or 
burdens  on  regulated  entities.  The  rule 
has  also  been  analyzed  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

B.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subjects  in  49  CFR  Part  604 

Administrative  practice  and 
procedure.  Buses,  Grant  programs — 
transportation,  Mass  transportation. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendment  to  49  CFR  Part 
604 

Accordingly,  for  the  foregoing 
reasons.  Title  49.  Code  of  Federal 
Regulations.  Part  604.  Charter  Service,  is 
proposed  to  be  amended  as  follows: 


PART  604— CHARTER  SERVICE 

1.  The  authority  citation  for  part  604 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5323(d);  23  U.S.C. 
103(e)(4);  142(a);  and  142(c);  and  49  CFR 
1.51. 

2.  Section  604.5  is  proposed  to  be 
amended  by  revising  paragraph  (p)  to 
read  as  follows: 

§604.5    Definitions. 

«         •         *         «         • 

(p)  Willing  and  able  means  having  the 
desire,  having  the  physical  capability  of 
providing  the  categories  of  revenue 
vehicles  requested,  including  the 
necessary  safety  certifications,  licenses, 
and  other  legal  prerequisites,  to  provide 
charter  service,  and  located  within  a 
125-mile  radius  of  the  area  in  which  it 
is  proposed  to  be  provided. 

3.  Section  604.9  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(3) 
and  (b)(7)  to  read  as  follows: 

$604.9    Charter  service. 

•        •        •        «        * 

(b)'   *   • 

(3)  A  recipient  in  a  non-urbanized  or 
small  urbanized  area  may  petition  FTA 
for  an  exception  to  provide  charter 
service  directly  to  the  customer  if  the 
charter  service  provided  by  the  willing 
and  able  private  charter  operator  or 
operators  would  create  a  hardship  on 
the  customer  because: 

(i)  The  willing  aqd  able  private 
charter  operator  or  operators  impose 
minimum  duration's  pursuant  to  State 
regulation  and  the  desired  trip  length  is 
shorter  than  the  mandatory  trip  length; 
or 

(ii)  The  willing  and  able  private 
operator  or  operators  are  located  too  far 
from  the  origin  of  the  charter  service. 

(7)  A  recipient  may  provide  charter 
service  directly  to  the  customer  where  a 
formal  agreement  has  been  executed 
between  the  recipient  and  a  two-thirds 
(2/3)  majority  of  all  private  charter 
operators  it  has  determined  to  be  willing 
and  able  in  accordance  with  this  part, 
provided  that: 

(i)  The  agreement  specifically  allows 
the  recipient  to  provide  the  particular 
type  of  charter  trip; 

(ii)  The  recipient  has  provided  for 
such  an  agreement  in  its  annual  charter 
notice  published  pursuant  to  this  part 
before  undertaking  any  charter  service 
pursuant  to  this  exception; 

(iii)  If  a  recipient  has  received  several 
responses  to  its  annual  charter  notice 
but  ceased  its  review  process  after 
determining  that  one  private  operator 
was  willing  and  able,  it  must,  before 
concluding  a  formal  charter  agreement 
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under  this  section,  complete  the  review 
process  to  ensure  that  a  two-thirds  (%) 
majority  of  the  willing  and  able  private 
operators  are  valid  parties  to  the 
agreement. 

•  •        •        •        • 

4.  Section  604.13  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  604. 1 3    Reviewing  evidence  submitted  by 
private  charter  operators. 

•  *         *         ft         * 

(e)  A  recipient  may  look  behind  the 
evidence  submitted  by  a  private  charter 
operator  only  if  the  recipient  has 
reasonable  cause  to  believe: 

(1)  That  some  or  all  of  the  evidence 
has  been  falsified;  or 

(2)  That  the  private  operator  may  not 
be  capable  of  providing  certain  specified 
types  of  charter  service. 

(i)  A  recipient  believing  that  it  has 
reasonable  cause  to  determine  that  a 
private  operator  or  operators  is/are  not 
willing  and  able  pursuant  to  this 
paragraph  (e)(2),  may  petition  the  FTA 
Regional  Administrator  for  a 
determination.  The  recipient  must  send 
a  copy  of  its  petition  to  the  private 
operator  or  operators  in  question.  The 
private  operator  or  operators  may 
submit  evidence  opposing  the  petition 
to  the  FTA  Regional  Administrator 
within  30  days  of  receipt  of  a  copy  of 
the  recipient's  petition. 

(ii)  The  FTA  Regional  Administrator 
will  rule  on  the  recipient's  petition 
within  60  days  of  receipt. 

•  ft         *        *        * 

Issued  on:  June  16.  1997. 
Gordon  ].  Linton, 
Administrator. 
(FR  Doc.  97-16126  Filed  6-20-97;  8:45  am) 
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DEPARTMEFfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

Notice  of  Availability  of  Draft  Recovery 

,;'  •   -  -f...  M  t'v-  Sandwort  (Arenaria 
pdikjj  t_  d,  J'  c  ^ambel's Watercress 
(Rorippa  gambelil)  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  two  wetland  plants,  the  marsh 
sandwort  [Arenaria  paludicola)  and 
Cambel's  watercress  [Rorippa  gambelii). 


Only  one  marsh  sandwort  population, 
with  fewer  than  10  individuals,  is 
known  to  exist;  it  occurs  in  San  Luis 
Obispo  County,  California.  Four 
populations  of  Cambel's  watercress  are 
currently  known,  one  with  about  500 
individuals  near  the  marsh  sandwort 
population,  two  others  with  about  300 
individuals  each,  also  in  San  Luis 
Obispo  County,  and  a  fourth  population 
of  approximately  100  plants  on 
Vandenberg  Air  Force  Base  in  Santa 
Barbara  County.  Both  species  are 
threatened  by  encroaching  native  and 
alien  vegetation  associated  with  lowered 
water  tables,  agricultural  and  residential 
development,  and  off-road  vehicle  use. 
In  addition,  the  very  low  numbers  of 
individuals  and  populations  put  these 
species  at  great  risk  of  extinction  due  to 
stochastic  events.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  22, 1997  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  2140  Eastman 
Avenue,  Suite  100,  Ventura,  California 
93003  (phone:  805/644-1766);  and  the 
San  Luis  Obispo  Public  Library,  995 
Palm  St.,  San  Luis  Obispo,  California 
93401.  Requests  for  copies  of  the  draft 
recovery  plan  and  written  comments 
and  materials  regarding  this  plan  should 
be  addressed  to  the  Field  Supervisor,  at 
the  above  Ventura  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Rutherford,  Botanist,  at  the 
above  Ventura  address,  (805)  644-1766. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species.  They 
establish  criteria  for  the  recovery  levels 
necessary  for  downlisting  or  delisting 
the  species.  They  also  provide  an 
estimation  of  time  and  cost  of 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (U.S.C.  1531  et  seq.)  (Act) 
requires  the  development  of  recovery 


plans  for  listed  species,  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice,  to 
provide  an  opportunity  for  public 
review  and  comment,  be  given  during 
plan  development.  The  Service  will 
consider  all  significant  information 
presented  during  a  public  comment 
period,  prior  to  the  approval  of  each 
new  or  revised  Recovery  Plam.  The 
Service  and  other  Federal  agencies  also 
will  take  these  comments  into  account 
in  the  course  of  implementing  approved 
recovery  plans. 

Marsn  sandwort,  a  member  of  the 
pink  family  [Caryopbyllaceae), 
historically  had  a  large  range  along  the 
Pacific  coast,  extending  from  southern 
California  north  to  Washington.  It 
occurred  in  San  Bernardino,  San  Luis 
Obispo,  Santa  Cruz,  and  San  Francisco 
counties  in  California,  as  well  as  in 
Pierce  County,  Washington.  Recent 
searches  of  sites  where  the  species  was 
previously  reported  in  Washington  have 
resulted  in  negative  findings.  Of  the 
seven  historical  populations  in 
California,  only  a  single  knov\rn  extant 
population  occurs  today,  in  Black  Lake 
Canyon  on  the  Nipomo  Mesa  in 
southern  San  Luis  Obispo  County. 

Cambel's  watercress  was  reported  in 
the  early  1900s  firom  several  wetland 
locations  in  southern  California,  ranging 
from  Los  Angeles  and  San  Bernardino 
counties  south  to  a  disjiuict  population 
in  the  Valley  of  Mexico  near  Mexico 
City.  Three  small  populations  of  this 
species  have  been  reported  in  the  1980s, 
from  Black  Lake  Canyon,  Oso  Flaco 
Lake,  and  Little  Oso  Flaco  Lake  in  San 
Luis  Obispo  County.  These  areas  are 
located  within  6.4  kilometers  (4  miles) 
of  each  other.  The  Black  Lake  Canyon 
population,  numbering  about  500 
individuals,  is  located  approximately 
200  meters  (656  feet)  downstream  of  the 
marsh  sandwort  plants. 

Both  the  marsh  sandwort  and 
Cambel's  watercress  are  found  in 
freshwater  marshes,  from  sea  level  to 
about  450  meters  (1,476  feet).  Wetland 
habitats  have  been  disappearing  from 
the  Pacific  Coast  of  North  America  at  a 
rapid  rate  since  the  early  part  of  the 
century.  The  conversion  of  wetland 
habitat  to  agriculture,  ranching 
activities,  and  increased  urbanization, 
and  the  use  of  off-road  vehicles  for 
recreation,  have  eliminated  or  degraded 
habitat.  Additionally,  the  groundwater 
table  in  the  lower  canyon  has  been 
dropping  steadily  in  the  past  few  years, 
possibly  due  to  water  drawdown  from 
well-drilling,  water  uptake  and 
transpiration  from  the  many  introduced 
eucalyptus  trees  in  the  area,  and  the 
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drought  in  California  during  the  past 
decade.  In  addition  to  changes  in  water 
levels,  degradation  of  water  quality  may 
result  from  an  increase  in  development 
and  agricultural  use  in  the  area. 

Increased  erosion  from  the  steep 
sandy  slopes  of  Black  Lake  Canyon, 
both  from  development  on  the  canyon 
rim  and  natural  causes  such  as 
landslides,  could  result  in  increased 
sedimentation  into  bottom  habitats. 
Such  sedimentation  could  degrade 
bottom  wetland  habitats  for  these  two 
rare  plants. 

The  conversion  of  pristine  natural 
habitats  to  agriculture  and  increased 
urbanization  have  resulted  in  the 
replacement  of  native  vegetation  with 
exotic  plant  species.  Both  endangered 
plants  therefore  have  to  compete  for 
water,  nutrients,  light,  and  space  with 
exotic  species,  as  well  as  with  densely 
growing  native  vegetation  surrounding 
them. 

The  bottom  and  parts  of  the  slopes  of 
Black  Lake  Canyon  have  been 
designated  as  a  Sensitive  Resource  Area 
by  San  Luis  Obispo  County,  so  that 
further  development  is  restricted  and 
subject  to  more  careful  environmental 
review  by  the  county.  A  new 
amendment  that  would  expand  the 
Sensitive  Resource  Area  boundary  and 
increase  erosion  control  on  surroundine 

1  J       1  1 

lands  has  been  proposed  and  is 
currently  being  reviewed  by  the  County 
Planning  Department. 

The  main  objective  for  the  long-term 
management  and  recovery  of  the  marsh 
sandwort  and  Cambel's  watercress  is  to 
secure  viable,  self-sustaining 
populations  of  both  species  in  their 
natural  habitats.  The  recovery  strategy 
for  these  endangered  plants  involves  six 
major  steps:  protect,  maintain,  and 
enhance  species'  habitats;  monitor  and 
document  species'  populations  and 
habitat  characteristics;  conduct  research 
on  the  ecology  and  biology  of  the 
species;  increase  existing  populations; 
establish  new  populations;  and  evaluate 
progress  and  update  management  and 
recovery  guidelines. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
significant  comments  received  by  the 
date  specified  above  will  be  considered 
prior  to  the  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1533(0). 


Dated:  May  6, 1997. 
Thomas  |.  Dwyer, 

Acting  Regional  Director.  U.S.  Fish  and 

Wildlife  Service,  Region  1. 

(FR  Doc.  97-16327  Filed  6-20-97;  8:45  am] 

BILUNG  CODE  4310-65-P 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50CFRPart17 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Stephens' 
Kangaroo  Rat  for  Review  and 
Comment 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  document  availability. 

summary:  The  Fish  and  Wildlife  Service 
announces  the  availability  for  public 
review  of  a  draft  recovery  plan  for  the 
Stephens'  kangaroo  rat  (Dipodomys 
stephensi).  The  Stephens'  kangaroo  rat 
occurs  on  Federal,  State,  local,  and 
private  lands  in  western  Riverside 
County,  northwestern  San  Diego 
County,  and  possibly,  southwestern  San 
Bernardino  County,  California.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  plan. 
D4{ES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  22.  1997  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor 
at  the  following  address:  Carlsbad  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  California  92008. 
Telephone  requests  may  be  made  by 
calling  619/431-9440.  Comments  and 
material  received  are  available  for 
public  inspection  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFOftMATKM  CONTACT: 
Arthur  Davenport  at  the  above  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  seeing,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Fish  and  Wildlife 
Service's  endangered  species  program. 
To  help  guide  the  recovery  effort,  the 


Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species.  Plans  also  establish  criteria  for 
the  recovery  levels  necessary  for 
downlisting  or  delisting  the  species. 
They  also  provide  an  estimation  of  time 
and  cost  of  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  Amended  (U.S.C.  1531  et  seq.)  (Act) 
requires  the  development  of  recovery 
plans  for  listed  species,  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice,  to 
provide  an  opportimity  for  public 
review  and  comment,  be  given  during 
plan  development.  The  Service  will 
consider  all  significant  information 
presented  during  a  public  comment 
period  prior  to  the  approval  of  each  new 
or  revised  Recovery  Plan.  The  Service 
and  other  Federal  agencies  also  will  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Stephens'  kangaroo  rat  is 
associated  with  habitats  that  have  low  to 
nonexistent  perennial  cover,  forbs.  and 
bare  ground.  This  species  is  known  to 
currently  occur  in  western  Riverside 
County  and  northwestern  San  Diego 
County.  The  species  may  also  still  occur 
in  southwestern  San  Bernardino 
County.  The  threats  to  the  species 
include  habitat  loss  and  degradation 
due  to  invasive  exotic  species. 
Protection  and  management  of  its 
habitat  are  the  primary  goals  of  the 
recovery  effort. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
significant  comments  received  by  the 
date  specified  above  will  be  considered 
prior  to  the  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1533(f)). 

Dated:  April  23, 1997. 

Thomas  J.  Dwyer, 

Acting  Regional  Director.  Region  J,  Portland. 
Oregon.  , 

(FR  Doc.  97-16325  Filed  6-20-97;  8:45  am) 
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ACTION:  Proposed  rule,  request  for 

comments. 

,umuARf:  NMFS  issues  this  proposed 
luic  tu  implement  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(FMP).  Amendment  8  would  revise  the 
earned  income  requirement  for  a 
commercial  vessel  permit  for  king  or 
Spanish  mackerel,  establish  a 
moratorium  on  the  issuance  of 
commercial  vessel  permits  for  king 
mackerel,  extend  the  management  area 
for  cobia  to  include  the  exclusive 
economic  xone  (EEZ)  off  the  states  of 
Virginia  through  New  York,  specify 
allowable  gear  in  the  fisheries  for 
coastal  migratory  pelagic  resources, 
allow  the  retention  of  up  to  five  cut-off 
king  mackerel  in  excess  of  an  applicable 
commercial  trip  limit,  and  add  to  the 
management  measures  that  may  be 
established  or  modified  by  the  FMP's 
framework  procedure.  In  addition, 
NMFS  proposes  to  clarify  that  a  Federal 
vessel  permit  is  not  required  for  the  use 
of  a  sea  bass  pot  north  of  Cape  Hatteras, 
NC;  clarify  what  constitutes  commercial 
fishing  for  the  purpose  of  obtaining  a 
commercial  vessel  permit;  revise  the 
definition  of  "charter  vessel"  to  conform 
to  a  new  definition  of  charter  fishing  in 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act);  make  explicit 
the  authority  of  NMFS  to  reopen  a 
fishery  that  has  been  closed 
prematurely,  i.e.,  prior  to  a  quota  having 
been  reached;  and  correct  references  in 
the  codified  text.  The  intended  effects  of 
this  rule  are  to  protect  king  and  Spanish 
mackerel  from  overfishing  and  maintain 
healthy  stocks  while  still  allowing 
catches  by  important  commercial  and 
recreational  fisheries  and  to  clarify  and  . 
correct  the  regulations. 


DATES:  Written  comments  must  be 
received  on  or  before  August  7, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Mark  Godcharles, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  Amendment  8,  which 
includes  an  environmental  assessment, 
a  regulatory  impact  review  (RIR),  and  an 
initial  regulatory  flexibilify  analysis 
(IRFA),  may  be  obtained  from  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  Phone:  803-571-4366;  Fax:  803- 
769-4520  or  from  the  Gulf  of  Mexico 
Fishery  Management  Council,  Suite 
1000,  3018  U.S.  Highway  301  North, 
Tampa,  FL  33619;  Phone:  813-228- 
2815;  Fax:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
MarkGodcharies,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic  «•- 
resources  are  managed  under  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  and  the  South  Atlantic  Fishery 
Management  Council  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Act  by  regulations  at 
50  CFR  part  622. 

In  Amendment  8,  the  Councils 
propose  to  add  two  fishery  problem 
statements  to  the  FMP,  increase  the 
minimum  earned  income  requirement  to 
qualify  for  a  commercial  mackerel 
permit,  implement  a  5-year  moratorium 
on  issuing  new  permits  for  commercial 
king  mackerel  fishing  in  the  EEZ  and 
establish  criteria  for  transferring  permits 
during  the  moratorium,  specify 
authorized  gears  and  requirements  for 
testing  experimental  gears  used  to 
harvest  species  managed  under  the 
FMP.  extend  the  cobia  management  area 
to  include  the  Mid-Atlantic  EEZ,  and 
make  major  revisions  to  the  FMP's 
framework  procedure  for  changing  catch 
specifications. 

Earned  Income  Requirement  for 
Mackerel  Permita 

Currently,  to  obtain  a  commercial 
king  or  Spanish  mackerel  permit,  a 
vessel  owner  or  operator  must 
document  that  at  least  10  percent  of  his/ 


her  earned  income  was  derived  from  the 
sale  of  fish  during  one  of  the  3  calendar 
years  preceding  the  application.  The 
Councils  propose  to  require  that  at  least 
25  percent  of  earned  income,  or  at  least  • 
$10,000,  must  have  been  derived  from 
the  sale  of  fish  or  from  charter  fishing 
during  one  of  the  3  calendar  years 
preceding  the  application.  As  recently 
defined  in  the  Magnuson-Stevens  Act, 
"charter  fishing"  includes  operations  of 
either  a  charter  vessel  or  a  headboat. 
The  Councils  chose  this  alternative  as 
the  least  restrictive  option  to 
differentiate  more  equitably  between 
fishermen  subject  to  bag  limits  and 
fishermen  subject  to  the  quotas — the 
latter  being  fishermen  who  are  primarily 
dependent  on  king  and  Spanish 
mackerel  for  their  livelihoods.  The 
Councils  ex{>ect  the  revised  earned 
income  or  gross  sales  requirement 
would  eliminate  from  participation 
under  the  quotas  some  fishermen  who 
currently  qualify  for  commercial 
permits  based  on  sales  of  small  amounts 
of  fish.  Under  the  revised  requirement, 
such  fishermen  would  be  restricted  to 
the  bag  limits. 

Effective  on  the  first  of  the  month 
following  the  date  that  is  13  months 
after  the  date  of  publication  of  the  final 
rule  to  implement  Amendment  8,  the 
"revised  earned  income  implementation 
date,"  only  those  vessel  permits  for  king 
or  Spanish  mackerel  that  were  issued 
under  the  revised  earned  income  or 
gross  sales  requirement  would  be  valid 
for  king  or  Spanish  mackerel.  Under  this 
implementation  schedule,  a  king  or 
Spanish  mackerel  permit  that  is  valid  on 
the  date  of  publication  of  the  final  rule 
would  remain  valid  through  the  date  of 
expiration  stated  on  the  permit.  King 
and  Spanish  mackerel  permits  issued 
after  the  date  of  publication  of  the  final 
rule  would  be  valid  for  the  normal 
period,  generally  1  year,  if  the  revised 
earned  income  or  gross  sales 
requirement  is  met,  and  would  be  valid 
until  the  revised  earned  income 
implementation  date,  if  the  revised 
earned  income  or  gross  sales 
requirement  is  not  met. 

Moratorium  on  Commercial  Permits  for 
King  Mackerel 

The  Councils  propose  a  moratorium 
on  commercial  permits  for  king 
mackerel  effective  through  October  15, 
2000.  To  obtain  a  king  mackerel  permit 
under  the  moratorium,  a  vessel  owner 
must  have  owned  a  vessel  with  a 
commercial  vessel  permit  for  king 
mackerel  on  or  before  October  16,  1995, 
the  control  date  for  the  king  mackerel 
fishery  (60  FR  53576.  October  16, 1995). 

Under  the  proposed  permit 
moratorium,  separate  Federal 
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commercial  permits  for  king  and 
Spanish  mackerel  would  be  issued 
instead  of  the  existing  combined  Federal 
commercial  permit  for  king  and  Spanish 
mackerel. 

Under  the  moratorium,  a  commercial 
vessel  permit  for  king  mackerel  that  is 
not  renewed  or  that  is  revoked  would 
not  be  reissued.  A  permit  is  considered 
to  be  not  renewed  when  an  application 
for  renewal  is  not  received  by  the 
Regional  Administrator,  Southeast 
Region,  NMFS.  within  1  year  of  the 
permit  expiration  date.  (The  designation 
"Regional  Administrator"  appears  in  the 
regulatory  text  as  "Regional  Director"  or 
"RD".) 

An  owner  or  operator  of  a  vessel  that 
does  not  have  a  king  mackerel  permit  on 
the  date  of  publication  of  the  final  rule 
to  implement  Amendment  8  would  have 
to  submit  an  application  for  a  permit  to 
the  Regional  ilidministrator,  postmarked 
or  hand  delivered  not  later  than  90  days 
afler  the  date  of  publication  of  the  final 
rule.  • 

Under  the  moratorium,  an  owner 
would  not  be  issued  initial  commercial 
vessel  petrmits  in  numbers  exceeding  the 
number  of  vessels  permitted  in  the  king 
mackerel  fishery  that  he/she  owned 
simultaneously  on  or  before  October  16, 
1995.  For  example,  an  owner  who 
owned  two  permitted  vessels  at  one 
time  on  or  before  October  16,  1995,  and 
currently  owns  one  permitted  vessel, 
would  qualify  for  an  additional  permit 
for  a  vessel  he/she  owns.  On  the  other 
hand,  an  owner  who  owned  only  one 
permitted  vessel  on  or  before  October 
16,  1995,  but  who  currently  owns  a 
second  permitted  vessel,  would  not 
qualify  for  an  additional  permit.  This 
would  not  preclude  an  owner  from 
acquiring  additional  permits  through 
transfers  of  permits  under  the 
moratorium. 

An  owner  would  be  allowed  to 
transfer  a  permit  to  another  vessel 
owned  by  the  same  entity.  In  addition, 
an  owner  whose  earned  income  or  gross 
sales  qualiBed  for  a  commercial  vessel 
permit  would  be  able  to  transfer  the 
permit  to  the  buyer  of  the  permitted 
vessel  or  to  the  owner  of  another  vessel. 
Such  new  owner  could  receive  an  initial 
king  mackerel  permit  without  meeting 
the  earned  income  or  gross  sales 
requirement  and  would  have  1  full 
calendar  year  to  meet  that  requirement, 
plus  an  additional  3  V2  months  to 
document  his/her  earned  income  or 
gross  sales  and  apply  for  renewal  and 
for  NMFS  to  process  the  application  and 
issue  a  renewed  permit.  The  new  owner, 
rather  than  the  vessel  operator,  would 
be  required  to  meet  the  earned  income 
or  gross  sales  requirement  for  such 
renewal.  The  grace  period,  i.e.,  1  full 


calendar  year  plus  3  V2  months,  would 
also  be  available  to  an  owner  who  loses 
an  eamed-income  or  gross-sales 
qualifying  operator.  Finally,  an  owner  of 
a  vessel  whose  permit  was  qualified  for 
by  an  operator  could  transfer  the  permit 
to  the  operator  if  the  operator  buys  the 
vessel. 

The  Councils  propose  the  moratorium 
to  stabilize  participation  in  the  king 
mackerel  fishery  and  prevent  further 
increases  in  effort  on  stocks  that  are 
currently  undergoing  rebuilding.  For 
conmiercial  king  mackerel  fisheries,  the 
Councils  want  to  prevent  speculative 
entry,  and  possibly  reduce  the  number 
of  permitted  vessels,  while  they 
consider  a  limited  access  program. 
NMFS's  permit  records  indicate  an 
increase  of  102  percent  in  the  number 
of  commercial  king  mackerel  permits 
issued  bom  the  1987/88  to  the  1993/94 
fishing  year  (1.280  to  2,588).  The 
Councils  believe  that  continuation  of 
the  moratorium  through  October  15, 
2000,  would  allow  ample  time  to 
develop  a  long-range  limited  access 
program  that  would  provide  a  more 
equitable  distribution  of  catch  among 
current  participants  who  have  had  a 
historical  dependence  on  the  fishery. 

The  90-day  period  for  applications  for 
king  mackerel  permits  under  the 
moratorium  for  vessels  not  currently 
permitted  would  allow  a  basis  for 
planning  further  management  measifres. 
After  that  90-day  period,  the  maximum 
number  of  vessels  permitted  for  king 
mackerel  under  the  moratorium  would 
be  known,  rather  than  being  subject  to 
additional  applications/permits.  In 
addition,  the  90-day  period  would  limit 
the  duration  of  the  administrative 
functions  of  ascertaining  eligibility  for 
and  issuing  permits  under  the 
moratorium  criterion. 

Effective  on  the  first  of  the  month 
following  the  date  that  is  13  months 
after  the  date  of  publication  of  the  final 
rule  to  implement  Amendment  8,  the 
"moratorium  implementation  date," 
only  those  vessel  permits  for  king 
mackerel  that  were  issued  under  the 
moratorium  criterion  would  be  valid  for 
king  mackerel.  (The  moratorium 
implementation  date  would  be  the  same 
date  as  the  revised  earned  income 
implementation  dale.)  Under  this 
implementation  schedule,  a  king 
mackerel  permit  that  is  valid  on  the  date 
of  publication  of  the  final  rule  would 
remain  valid  through  the  date  of 
expiration  stated  on  the  permit.  King 
mackerel  permits  renewed  after  the  date 
of  publication  of  the  final  rule  would  be 
valid  for  the  normal  period,  generally  1 
year,  if  the  moratorium  criterion  is  met, 
and  would  be  valid  until  the 


moratorium  implementation  date,  if  the 
moratorium  criterion  is  not  met. 

Extend  the  Cobia  Management  Area 

The  Councils  propose  to  extend  the 
cobia  management  area  northward  to 
include  the  area  of  authority  of  the  Mid- 
Atlantic  Fishery  Management  Council. 
By  repositioning  the  northern  boundary 
at  the  New  York/Connecticut  boundary, 
the  cobia  management  area  would  be 
expanded  to  include  the  EEZ  off  the 
states  of  Virginia  through  New  York. 
With  this  proposal,  the  Coimcils  are 
trying  to  provide  more  consistency  with 
National  Standard  3  of  the  Magnuson- 
Stevens  Act,  which  requires  that,  to  the 
extent  practicable,  an  individual  stock 
of  fish  be  managed  as  a  unit  throughout 
its  range. 

The  proposal  would  extend  into  the 
Mid-Atlantic  EEZ  two  management 
measures  for  cobia — the  recreational/ 
conmiercial  bag  limit  of  2  fish  per 
person  per  day,  regardless  of  the 
number  of  trips  or  duration  of  a  trip; 
and  the  minimum  size  limit  of  33  inches 
(83.8  cm),  fork  length. 

Authorized  Gear 

The  Councils  propose  to  specify, 
revise,  and  clarify  the  gear  allowed  to  be 
used  in  directed  fishing  in  the  EEZ  of 
the  Gulf,  South  Atlantic,  and  Mid- 
Atlantic  for  all  coastal  pelagic  species. 
Accordingly,  the  proposed  rule  contains 
new  and  revised  definitions  of  fishing 
gears.  Hook-and-line  gear  would  be 
defined  to  include  automatic  reel, 
bandit  gear,  buoy  gear,  handline, 
longline,  and  rod  and  reel.  Each  of  the 
hook-and-line  gears  would  be  defined. 
(The  current  definition  of  buoy  gear 
would  not  be  changed.)  Three  types  of 
gillnets,  i.e.,  long  gillnet,  stab  net,  and 
trammel  net,  would  be  defined  and  the 
definition  of  run-around  gillnet  would 
be  revised.  "Long  gillnet"  would  be 
defined  as  a  gillnet  that  has  a  float  line 
that  is  more  than  1,000  yd  (914  m)  in 
length.  The  current  regulations  at  50 
CFR  622.31(d)  contain  restrictions  on 
the  use  of  such  a  gillnet  for  coastal 
migratory  pelagic  fish  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ.  The 
term  "long  gillnet"  would  simplify 
references  to  such  a  gillnet.  The 
Councils  propose  the  changes  to  clarify 
intent,  prevent  gear  conflicts,  and.  by 
specifying  possession  limits  for 
incidental  catch  when  gear  not 
authorized  in  directed  fishing  is  on 
board,  enhance  enforceability. 

King  Mackerel,  Atlantic  Migratory 
Group 

For  the  Atlantic  migratory  group  of 
king  mackerel  in  the  area  north  of  Cape 
Lookout  Light.  NC  (i.e..  north  of  34''37.3' 
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N.  lat.),  all  gear  would  be  allowed  in  the 
directed  fishery  for  this  group  except  a 
long  gillnet.  In  that  area,  the  proposal 
would  allow  the  use  of  drift  gillnets, 
which  currently  is  prohibited 
throughout  the  management  area  for  all 
coastal  pelagic  species.  South  of  Cape 
Lookout  Light,  NC,  proposed  authorized 
gear  would  be  automatic  reel,  bandit 
gear,  handline.  and  rod  and  reel. 

King  Mackerel,  Gulf  Minatory  Group 

For  the  Gulf  migratory  group  of  king 
mackerel,  the  Councils  re-specified  that 
the  only  authorized  gears  for  directed 
fishing  for  this  group  would  remain 
hook-and-line  gear  and  run-around 
gillnet.  The  use  of  unauthorized  gears  in 
directed  fishing  for  Gulf  migratory 
group  king  mackerel  would  continue  to 
be  prohibited  as  would  the  possession 
of  king  mackerel  on  vessels  with  a  drift 
gillnet  or  a  long  gillnet  on  board.  Also, 
the  purse  seine  incidental  catch 
allowance  for  king  mackerel  would 
remain  unaffected.  However,  fishermen 
would  be  allowed  to  make  multi-species 
trips  with  unauthorized  gear  on  board 
(e.g.,  shrimp  trawls,  crab  and  lobster 
traps)  and  commerciailly  harvest  king 
mackerel  using  authorized  gear.  Such 
commercial  harvest  would  be  subject  to 
the  existing  trip  limits.  Currently,  the 
regulations  do  not  allow  multi-species 
trips  or  the  possession  of  Gulf  group 
king  mackerel  on  board  vessels  carrying 
unauthorized  gear.  In  specifying 
authorized  gears  in  Amendment  5  (55 
FR  29370.  July  19.  1990).  the  Councils 
did  not  intend  to  disallow  traditional 
multi-species  fishing  practices  in  the 
Gulf  of  Mexico. 

Spanish  h4ackerel,  Atlantic  Migratory 
Group 

For  vessels  fishing  in  the  EEZ  north 
of  Cape  Lookout.  NC,  the  Councils 
propose  the  following  authorized  gears 
for  the  Atlantic  migratory  group  of 
Spanish  mackerel:  Automatic  reel, 
bandit  gear,  handline,  rod  and  reel,  cast 
net.  run-around  gillnet.  stab  net.  and 
drift  gillnet.  South  of  Cape  Lookout, 
their  proposals  would  allow  automatic 
reel,  bandit  gear,  handline.  rod  and  reel, 
cast  net.  run-around  gillnet.  and  stab 
net. 

For  vessels  gillnetting  Spanish 
mackerel  in  the  EEZ  off  the  Florida  east 
coast  north  of  the  Dade/Monroe  County. 
FL.  boundary,  the  Councils  propose 
additional  regulations  regarding  gillnet 
construction  and  deployment.  The  float 
line  for  a  gillnet  used  for  directed 
Spanish  mackerel  fishing  could  not  be 
longer  than  800  yd  (732  m). 
Additionally,  the  float  line  would  have 
to  contain  a  maximum  of  nine 
distinctive  floats  that  would  be  different 


from  the  usual  net  buoys,  spaced 
uniformly  at  a  distance  of  100  yd  (91.44 
m)  or  less,  and  bear  the  official  number 
of  the  vessel  from  which  the  gillnet  is 
deployed. 

Under  the  proposals,  a  vessel 
targeting  Spanish  mackerel  could  have 
two  gillnets  on  board,  but  only  one 
could  be  deployed  at  any  one  time.  The 
stretched-mesh  sizes  of  the  two  gillnets 
would  have  to  differ  by  at  least  0.25 
inch  (0.64  cm);  the  gillnet  used  to 
capture  Spanish  mackerel  still  would 
have  to  comply  with  the  current 
mirumum  mesh  ^ize.  i.e..  3.5  inches  (8.9 
cm),  stretched  mesh.  The  gillnet  could 
not  be  soaked  for  more  than  1  hour.  The 
soak  period  would  begin  with 
placement  of  the  first  mesh  in  the  water 
and  end  with  its  retrieval  back  on  board 
the  vessel  in  a  continuous  effort  to 
completely  remove  the  gillnet  from  the 
water.  Limiting  soak  time  to  no  more 
than  1  hour  prevents  indiscriminate  use 
of  nets,  reduces  incidental  take  of  non- 
targeted  species,  and  improves  the 
quality  of  harvested  fish. 

Spanish  Mackerel,  Gulf  Migratory  Group 

For  the  Gulf  migratory  group  of 
Spanish  mackerel,  the  Councils 
proposed  no  revisions.  Consequently, 
authorized  gears  would  remain  all  gears 
except  long  gillnets.  drift  gillnets.  and 
purse  seines. 

Cero 

For  cero  in  the  South  Atlantic  and 
Gulf  EEZ,  the  Council  proposes  to 
authorize  all  gears  except  long  gillnets. 

Cobia 

For  cobia  in  the  Mid- Atlantic  and 
South  Adantic  EEZ,  the  proposed 
authorized  gears  are  automatic  reel, 
bandit  gear,  handline,  rod  and  reel,  and 
pelagic  longline.  Authorized  gears  in  the 
Gulf  EEZ  would  be  all  gears  except  long 
gillnets. 

Dolphin 

For  dolphin  in  the  South  Atlantic 
EEZ,  proposed  authorized  gears  are 
automatic  reel,  bandit  gear,  handline. 
pelagic  longline.  and  rod  and  reel. 
Authorized  gears  in  the  Gulf  EEZ  would 
be  all  gears  except  long  gillnets. 

Little  Tunny 

For  little  tunny  in  the  South  Atlantic 
EEZ  south  of  Cape  Lookout,  NC. 
proposed  authorized  gears  are  automatic 
reel,  bandit  gear,  handline.  pelagic 
longline.  and  rod  and  reel.  In  the  South 
Atlantic  EEZ  north  of  Cape  Lookout,  the 
Councils  prop>ose  to  allow  all  gears 
except  long  gillnets.  In  the  Gulf  EEZ, 
authorized  gears  would  be  all  gears 
except  long  gillnets. 


Bluefish 

For  bluefish  in  the  Gulf  EEZ, 
authorized  gears  would  be  all  gears 
except  long  gillnets. 

Unauthorized  Gear 

Under  Amendment  8,  unauthorized 
gear  could  not  be  used  in  directed 
fishing  for  any  coastal  migratory  pelagic 
species.  Possession  of  coastal  migratory 
pelagic  fish  would  be  prohibited  for  a 
vessel  which  fished  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  with  a 
long  gillnet  on  board.  The  existing 
prohibition  for  possessing  king  or 
Spanish  mackerel  on  a  vessel  that  fished 
in  the  Gulf  EEZ  with  a  drift  gillnet  on 
board  would  remain  in  effect. 
Otherwise,  as  proposed,  for  a  vessel 
with  unauthorized  gear  on  board  that 
has  fished  in  the  EEZ.  the  incidental 
catch  of  king  and  Spanish  mackerel  and 
cobia  would  be  limited  to  the  bag  limit 
and  would  be  unlimited  for  coast|l 
migratory  pelagic  species  withouHiag 
limits.  No  changes  are  proposed  for 
incidental  catch  allowances  for  king  and 
Spanish  mackerel  taken  by  purse  seines 
and  for  king  mackerel  taken  in  a  gillnet 
with  a  mesh  size  less  than  4.75  inches 
(12.1  cm),  stretched  mesh. 

Experimental  Gears 

The  Councils  also  propose  certain 
specifications  and  criteria  for  the  use  of 
experimental  gear  to  harvest  coastal 
migratory  pelagic  fish  in  the  South 
Atlantic  and  Mid-Atlantic.  Use  of 
experimental  gear.  i.e..  gear  not 
authorized  by  the  regulations,  would 
constitute  exempted  fishing  when 
conducted  under  a  permit  issued 
piu^uant  to  regulations  on  exempted 
fishing,  contained  in  50  CFR  600.745(b). 
Those  regulations  adequately  address 
the  Councils'  concerns  related  to  the 
development  and  testing  of 
experimental  gear  in  directed  coastal 
migratory  pelagic  fisheries. 
Consequently,  no  additional  regulations 
are  proposed. 

Exemption  to  King  Mackerel  Trip 
Limits 

To  minimize  waste,  the  Councils 
propose  to  allow  the  retention  on  a 
vessel  holding  a  commercial  king 
mackerel  permit  of  five  cut-off  king 
mackerel  per  trip  (i.e..  king  mackerel 
that  have  been  damaged/severed  by 
predators,  such  as  barracuda  or  sharks, 
during  capture).  Such  damaged  king 
mackerel  would  not  be  counted  against 
commercial  vessel  trip  limits,  could  not 
be  sold  or  purchased,  and  would  be 
exempt  from  the  requirement  that  fish 
be  landed  with  heads  and  fins  intact. 
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Atlantic  Group  King  Mackerel  Trip 
Limits 

Under  another  regulatory  action, 
NMFS  implemented  the  trip  limits 
proposed  in  Amendment  8  for 
commercial  vessels  fishing  for  Atlantic 
group  king  mackerel.  They  became 
effective  September  23,  1996  {61  FR 
48848;  September  17,  1996). 
Accordingly,  this  proposed  rule  does 
not  include  those  trip  limits. 

Additional  Measures  in  Amendment  8 

Amendment  8  contains  several 
measures  that  do  not  require  changes  in 
50  CFR  part  622. 

Problems  in  the  Fishery 

To  the  ten  fishery  problems  already 
identified  in  the  FMP,  the  Councils 
propose  to  add  two  more,  namely: 

11.  Localized  reduction  in  abundance 
offish  due  to  high  fishing  pressure;  and 

12.  Disruption  of  markets. 

The  proposals  identify  the  Councils' 
concerns  that  increased  fishing  effort  for 
some  species  (e.g.,  dolphin)  could 
reduce  availability  in  some  areas, 
negatively  impact  markets,  and  cause 
user  conflicts. 

Revise  the  FMP  Annual  Framework 
Adjustment  Process 

Annual  Stock  Assessment  Procedure 

The  Councils  propose  the  following 
revisions  regarding  the  development  of 
the  annual  report  by  the  Mackerel  Stock 
Assessment  Panel  (Panel).  They  would 
clarify  that  stock  condition  would  be 
assessed  in  alternate,  even-numbered 
years.  For  fish  groups  that  can  be 
managed  separately,  the  Councils  also 
would  require  estimates  of  the  spawning 
potenti'l  ratio  (SPR)  and  fishing 
mortality  rates  (F)  relative  to  20,  30,  and 
40  percent  SPRs  (F2o%spr.  F3o%spr. 
F4o%spr).  The  additional  information 
would  help  determine  and  avoid 
overfished  conditions  and  overfishing 
and  provide  information  necessary  for 
rebuilding  stocks  to  maximum 
sustainable  yield  (MSY).  The  Councils 
also  propose  to  remove  the  requirement 
that  the  Panel  calculate  allowable 
biological  catch  (ABC)  separately  for 
eastern  and  western  groups  of  Gulf 
group  king  mackerel  when  stock 
identification  data  support  division. 

The  Councils  also  would  require  the 
Panel  to  estimate  the  current  mixing  rate 
of  Atlantic  and  Gulf  migratory  groups  of 
king  mackerel  in  the  south  Florida 
mixing  zone.  That  estimate  would  help 
in  tracking  quotas,  determining  the 
impacts  of  changing  seasonal  boundary 
lines  now  separating  these  groups,  and 
evaluating  the  impacts  of  establishing  a 
permanent  boundary  to  separate  the  two 


groups.  The  information  also  could  aid 
the  Councils  in  their  considerations 
regarding  development  of  separate 
FMPs  for  coastal  migratory  pelagic 
species.  That  possibility  would  be 
explored  in  a  Council  staff  report  to  be 
prepared  after  next  year's  stock 
assessment. 

Optimum  Yield,  Overfishing 
Definitions,  and  Rebuilding  Programs 

The  Councils  propose  to  revise  the 
definitions  of  overfished  and 
overfishing,  and  to  restructure 
rebuilding  programs.  The  proposals, 
initially  recommended  by  the  SPR 
Management  Strategy  Committee,  have 
been  endorsed  by  the  Panel.  The 
proposed  definitions  would  specify  that 
a  mackerel  group  would  be  considered 
overfished  if  its  transitional  SPR  is 
below  20  percent;  the  current  FMP 
definition  specifies  a  higher  SPR  of  30 
percent.  Based  on  these  definitions  and 
SPR  estimates  generated  for  the  1997 
stock  assessment,  no  mackerel  groups 
would  ciurently  be  considered  to  be 
overfished.  Consequently,  if  the 
proposals  are  approved,  no  rebuilding 
programs  would  be  immediately 
necessary.  However,  the  Councils' 
proposals  would,  for  overfished  stocks, 
require  recovery  above  overfished  levels 
within  a  specified  time  frame,  as  well  as 
continued  rebuilding  to  the  new 
optimiun  yield  (OY)  targets.  The 
Councils  propose  to  specify  long-term 
OY  at  30  and  40  percent  SPRs, 
respectively,  for  the  Gulf  and  Atlantic 
migratory  groups  of  king  and  Spanish 
mackerel. 

For  stocks  that  are  not  overfished,  that 
is,  stocks  whose  transitional  SPR  is 
equal  to  or  greater  than  20  percent,  the 
act  of  overfishing  would  be  defined  as 
harvesting  at  a  level  which  exceeds  the 
fishing  mortality  rate  associated  with 
the  threshold  static  SPR  of  20  percent 
(F2o%spr).  When  such  overfishing 
occurs,  the  stock  may  become 
overfished  and,  therefore,  a  program  to 
reduce  fishing  mortality  rates  toward 
management  target  levels,  i.e.,  OY, 
would  be  implemented,  even  if  the 
stock  or  migratory  group  is  not  in  an 
overfished  condition. 

The  Councils  also  propose  a 
definition  of  overfishing  for  a  stock  or 
migratory  group  for  which  insufficient 
information  is  available  to  determine  if 
it  is  overfished,  based  on  its  transitional 
SPR.  For  those  species  or  groups, 
overfishing  would  be  defined  as  a 
fishing  mortality  rate  in  excess  of  the 
fishing  mortality  rate  corresponding  to  a 
default  threshold  static  SPR  of  30 
percent.  Again,  if  such  overfishing 
occurs,  a  program  to  reduce  fishing 
mortality  rates  to  at  least  the  level 


corresponding  to  management  target 
levels  would  be  implemented. 

Councils'  Review  of  Annual  Assessment 
Report 

In  addition  to  proposing  changes  to 
the  procedure  for  the  annual  review  of 
the  stock  assessment  report,  the 
Councils  propose  an  alternative  for 
considering  information  received 
separately  from  the  annual  assessment 
report.  In  either  instance,  the  Councils 
would  consult  with  their  Advisory 
Panels  and  Scientific  and  Statistical 
Committees  to  review  the  Panel's 
aimual  report  or  other  information, 
respectively,  and  provide  advice  before 
taking  final  action.  Currently,  the  FMP 
states  that  the  Councils  may  convene 
such  advisory  groups  for  these 
purposes.  The  requirement  to  hold  a 
public  hearing  at  the  time  and  place 
where  the  Councils  consider  the  Panel's 
report,  or  information  received 
separately,  would  apply  in  either 
instance. 

FMP  Framework  Management  Options 
Available  to  the  Coimcils 

The  Councils  would  revise  five  of  the 
nine  management  measures  in  the  FMP 
that  may  be  adjusted  under  the  annual 
fiamework  process  and  add  two  more. 
They  propose  to  add  the  ability  to 
change  overfishing  levels  and  reallocate 
total  allowable  catch  (TAC)  between  the 
commercial  and  recreational  sectors  of 
the  Atlantic  group  Spanish  mackerel 
fishery.  The  proposed  revisions  would 
allow  the  Councils  to  recommend  zero 
quotas  and  bag  limits,  gear  prohibitions, 
reopenings  of  closed  seasons  or  areas, 
and  closures  or  reopenings  of  spawning 
seasons  or  areas. 

The  Councils  recommend  the 
proposals  to  clarify  the  range  of  options 
available  and  to  allow  for  more  timely 
implementation  of  management 
measures  tban  is  possible  through  the 
FMP  amendment  process.  For  example, 
the  Councils  would  be  able  to  respond 
more  quickly  to  new  information  and 
rapid  changes  in  the  stocks  indicating  a 
need  to  adjust  overfishing  levels  or 
establish  zero  bag  limits  and  quotas  to 
avoid  rapid  stock  depletion.  The 
Councils  also  want  the  option  of 
prohibiting  certain  gears  under  the 
framework  process  in  order  to  respond 
quickly  to  loopholes  in  the  regulations 
that  frustrate  their  intent,  such  as  have 
occurred  in  the  construction  and  use  of 
drift  gillnets  for  king  mackerel  off  the 
east  coast  of  Florida.  The  modification 
to  the  option  regarding  seasons  or  area 
closures  and  reopenings  would  clarify 
that  measures  to  protect  spawning  fishes 
could  be  included  as  part  of  the 
framework  adjustment  process. 
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Tiraelv  reallocation  of  TAC  for 
Atlantic  group  Spanish  mackerel  would 
allow  for  adjustment  of  quotas  in 
response  to  recent  harvest  information 
and  changes  in  the  fishery.  Yearly 
adjustment  would  help  mitigate  the 
negative  social  and  economic  impacts 
that  either  the  commercial  or 
recreational  sector  might  experience 
given  periodic  shifts  in  effort. 

The  Councils  would  further  modify 
the  FMP  in  that  the  South  Atlantic 
Fishery  Management  Council  (South 
Atlantic  Council)  would  propose 
regulations  for  the  commercial  fishery 
for  Gulf  group  king  mackerel  in  the 
Florida  east  coast  subzone  (Dade 
through  Volusia  Counties  from 
November  1  through  March  31,  yearly). 
In  that  area,  the  South  Atlantic  Council 
would  be  responsible  for  setting  vessel 
trip  limits,  closing  sea.sons  or  areas,  or 
adjusting  gear  restrictions.  Otherwise, 
no  other  changes  are  proposed  to  revise 
the  FMP  provision,  which  now  requires 
that  the  South  Atlantic  Council  and  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Gulf  Council)  be  responsible, 
respectively  .'for  the  Atlantic  and  Gulf 
migratory  groups  of  king  and  Spanish 
mackerel.  This  proposal  would  increase 
administrative  efficiency  and  reduce 
costs  and  burdens  to  fishermen  in  this 
area  who  desire  to  participate  in  the 
management  process,  but  now  have  to 
interact  with  both  Councils. 

Regulatory  Changes  That  May  Be 
Implemented  by  NMFS 

The  Councils'  proposed  modification 
of  the  FMP  mirrors  those  previously 
discussed  above  under  the  heading  FMP 
Framework  Management  Options 
Available  to  Councils.  The  changes 
would  allow  NMFS  to  implement  any  of 
the  options  that  could  be  adjusted 
annually  by  the  Councils.  However, 
under  the  new  authority  that  would  be 
granted  to  NMFS,  any  reallocation  of 
TAG  for  Atlantic  group  Spanish 
mackerel  could  not  exceed  10  percent  of 
the  recreational  allocation  or  the 
commercial  quota  in  any  given  year. 
The  Councils  chose  the  10-percent 
limitation  to  ensure  that  allocations/ 
quotas  would  be  changed  gradually  and, 
thus,  minimize  social  and  economic 
impacts  on  recreational  and  commercial 
fisheries.  Also,  any  proposed 
adjustment  could  be  implemented  over 
several  years  to  reach  a  desired  goal,  but 
would  have  to  be  assessed  each  year 
relative  to  changes  in  TAC  and  the 
potential  social  and  economic  impacts 
to  either  sector  of  the  fishery. 

The  proposed  modifications  would 
explicitly  authorize  NMFS  to  reopen  a 
commercial  mackerel  fishery  that  was 
closed  prematurely,  i.e.,  before  the 


quota  was  taken.  Excessive  harvesting 
capacities  in  commercial  mackerel 
fisheries  and  smaller  sub-quotas  for 
gears/geographical  areas  have  increased 
the  likelihood  that  premature  closures 
may  occur,  especially  when  adverse 
weather  conditions  reduce  harvest  rates 
immediately  preceding  a  projected 
closure  date.  The  ability  to  reopen  a 
commercial  fishery  would  ensure  the 
full  economic  benefit  of  commercial 
quotas  without  adversely  affecting  the 
resource.  NMFS's  existing  authority  to 
effect  quota  closures  and  the  added 
authority  to  reopen  would  also  apply  to 
recreational  fisheries  if,  in  the  future, 
the  Councils  take  action  to  control 
recreational  harvest  by  quotas  in 
addition  to,  or  as  a  substitute  for,  bag 
limits.  As  is  the  case  with  closures, 
reopenings  would  be  accomplished 
through  notification  in  the  Federal 
Register. 

Optimum  Yield 

The  Councils  propose  to  revise  the 
definition  of  OY  to  conform  with  the 
proposed  overfishing  definitions  and 
SPR  targets.  The  South  Atlantic 
Council's  and  Gulf  Council's  targets 
would  be  set  at  OYs  of  40  and  30 
percent  static  SPR.  respectively.  ABCs 
would  be  calculated  based  on  each 
Council's  chosen  OY  target. 

CurrenUy,  the  OY  definition  in  the 
FMP  states  that  the  long-term  OY  goal 
for  mackerels  and  cobia  is  MSY.  The 
Councils  believe  that  this  definition 
may  drive  spawning  stock  levels  toward 
the  overfished  level.  They  consider  the 
newly  proposed  definition  to  be  more 
risk-averse,  i.e.,  revising  and  resetting 
OY  targets  at  SPRs  of  30  and  40  percent 
would  decrease  the  risks  of  overfishing 
more  them  setting  them  at  MSY. 

Availability  of  and  Comments  on 
Amendment  8 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  8,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  April  23,  1997 
(62  FR  19733).  Written  comments  on 
Amendment  8  are  solicited  and  must  be 
received  by  June  23, 1997.  Comments 
that  are  received  by  June  23,  1997, 
whether  specifically  directed  to  the 
amendment  or  the  proposed  rule,  will 
be  considered  in  the  approval/ 
disapproval  decision  on  Amendment  8. 
Comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision.  All  comments 
received  on  Amendment  8  or  on  this 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  preamble  to  the  final  rule. 


Additional  Changes  Proposed  by  NMFS 

In  accordance  with  the  northern  limit 
of  the  regulations  on  sea  bass  in  the 
South  Atlantic  FEZ,  NMFS  proposes  to 
clarify,  at  §§622.4(a)(2)(vi).  622.6(b)(1), 
and  622.40(b)(3){i),  that  the  permitting, 
marking,  and  construction  requirements 
for  the  use  of  a  sea  bass  pot  apply  in  the 
FEZ  between  the  latitudes  of  Cape 
Hatteras,  NC,  and  Cape  Canaveral,  FL. 

To  clarify  what  constitutes 
commercial  fishing  for  the  purpose  of 
obtaining  a  commercial  vessel  permit, 
NMFS  proposes  to  replace  the  phrase 
"sale  of  fish  bom  the  applicant's 
vessels,"  where  it  appears  in 
§  622.4(a)(2),  with  the  phrase  "harvest 
and  first  sale  of  fish."  Literal  application 
of  the  replaced  language  would 
preclude  a  crew  member  of  a  fishing 
vessel  from  using  salary  or  shares  from 
fishing  to  meet  an  earned  income  from 
fishing  requirement  for  a  permit  if  such 
crew  member  became  a  vessel  owner  or 
operator.  Such  application  was  not 
intended  by  the  Councils.  The  revised 
language  would,  however,  preclude  a 
person  from  using  the  income  from  fish 
purchased  and  resold  to  meet  an  earned 
income  from  fishing  or  gross  sales 
requirement  for  a  permit. 

A  recent  amendment  to  the 
Magnuson-Stevens  Act  defines  the  term 
"charter  fishing"  as  "fishing  from  a 
vessel  carrying  a  passenger  for  hire  *  *  * 
who  is  engaged  in  recreational  fishing." 
To  ensure  compatibility  with  this  newly 
defined  term,  NMFS  proposes  to  revise 
the  definition  of  "charter  vessel"  in 
§622.4  and  to  substitute  the  words 
"charter  fishing"  for  the  words  "charter 
or  headboat  operations"  where  they 
appear  in  §  622.4(a)(2)(v)  and  (vi).  As 
newly  defined,  "charter  fishing" 
encompasses  operations  of  both  charter 
vessels  and  headboats. 

As  noted  above,  the  Councils  propose 
to  make  explicit  the  authority  of  NMFS 
to  reopen  a  commercial  mackerel  fishery 
that  has  been  closed  prematurely.  NMFS 
recently  approved  similar  action 
proposed  by  the  Gulf  Council  in 
Amendment  14  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico.  The 
rationale  for  these  actions  generally 
applies  to  all  fisheries  in  which  there 
are  quota  closures.  Accordingly,  for 
standardization  among  fisheries,  NMFS 
proposes  to  add  the  explicit  authority  to 
reopen  the  following  fisheries  in  which 
there  are  provisions  for  quota  closures, 
if  they  are  prematurely  closed:  Gulf  and 
South  Atlantic  allowable  octocoral  (50 
CFR  622.42(b)(1));  and  royal  red  shrimp 
in  the  Gulf  (50  CFR  622.42(d)). 

To  conform  with  the  proposed  new 
definition  of  "hook-and-line  gear," 
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NMFS  proposes  clarifying  language 
where  that  phrase  is  used  in  connection 
with  authorized  or  prohibited  gears  in 
the  snapper-grouper  fishery  off  the 
southern  Atlantic  states  (50  CFR 
622.35(e)(2)(i)  and  622.41(d)(1)  and  (3)). 

NMFS  also  proposes  to  make 
technical  corrections  to  references  in  the 
codified  text  as  follows:  In  the 
definition  of  "Dealer"  at  §622.2,  the 
reference  would  be  revised  to  read 
"§  622.10";  in  the  description  of  the  reef 
fish  longline  and  buoy  gear  restricted 
area  at  §  622.34(c),  the  reference  to 
figures  1  and  2  would  be  removed;  in 
the  description  of  the  reef  fish  stressed 
area  at  §  622.34(g),  the  reference  to 
figures  3  and  4  would  be  removed;  and 
in  the  restrictions  regarding  purchase  of 
South  Atlantic  snapper-grouper  at 
§  622.45(d)(2).  the  reference  would  be 
revised  to  read  "§622.4(a)(2)(vi)". 

As  discussed  above.  Amendment  8 
proposes  additional  marking 
requirements  for  gillnets  used  for 
Atlantic  group  Spanish  mackerel. 
Inclusion  of  that  new  requirement 
would  necessitate  restructuring  the 
existing  regulations  at  50  CFR  622.6(b), 
(c).  and  (d).  For  ease  of  understanding 
and  for  clarity,  this  proposed  rule 
restates  the  existing  gear  identification 
requirements  for  traps,  pots,  and  their 
associated  buoys  without  substantive 
change. 

Classification 

At  this  time.  NMFS  has  not 
determined  that  the  amendment  that 
this  rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  conunent  period  on 
Amendment  8. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Councils  prepared  an  IRFA, 
based  on  the  RIR,  that  describes  the 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  Based  on 
the  IRFA,  NMFS  has  concluded  that 
Amendment  8,  if  approved  and 
implemented  through  final  regulations, 
would  have  significant  economic 
impacts  on  a  substantial  number  of 
small  entities.  A  summary  of  the  IRFA's 
assessment  of  the  significant  impacts  on 
small  entities,  as  supplemented  by 
NMFS  where  necessary,  follows. 

The  Councils  intend  that  the 
proposed  management  measures 
continue  the  recovery  of  the  stocks, 
limit  the  introduction  of  new^ear.  and 
provide  a  more  flexible  and  responsive 
regulatory  system.  Increasing  entry  of 


participants  in  the  fishery  has  resulted 
in  shorter  seasons  to  fill  quotas. 
Uncertainty  of  stock  identification  of 
migratory  groups  of  king  mackerel 
continues  to  complicate  management  of 
this  species.  While  the  proposed 
management  measures  relate  to  all  eight 
major  objectives  of  the  FMP,  the 
objectives  to  recover  and  stabilize  the 
stocks,  to  provide  for  flexible 
management,  to  provide  for 
management  of  the  specific  migratory 
groups,  and  to  optimize  the  social  and 
economic  benefits  of  the  coastal 
migratory  pelagic  fisheries  are  the  most 
germane.  The  Magnuson-Stevens  Act 
provides  the  legal  basis  for  the  rule. 

Amendment  8  will  affect  most  of  the 
3,819  vessels  from  Atlantic  and  Gulf 
states  (1,722  and  2,097  vessels, 
respectively)  that  have  permits  to 
operate  in  mackerel  fisheries  in  the  EEZ. 
For  Atlantic  states,  1.093  vessels  possess 
commercial  permits.  393  possess 
charter/headboat  permits,  and  236 
vessels  possess  both  permits.  For  Gulf 
states.  1.266  vessels  possess  commercial 
permits.  613  possess  charter/headboat 
permits,  and  218  vessels  possess  both 
permits.  All  of  the  commercial  fishing 
and  charter/headboat  businesses  that 
would  be  affected  by  Amendment  8  are 
considered  small  entities  for  the 
purposes  of  the  Regulatory  Flexibility 
Act.  There  are  no  data  that  describe  the 
precise  average  or  range  of  operating 
costs  or  annual  gross  revenues.  A 
substantial  number  of  small  entities  are 
expected  to  be  affected  for  purposes  of 
the  Regulatory  Flexibility  Act. 

The  Councils  concluded  that  no 
single  proposed  measure  in  Amendment 
8  would  significantly  affect  revenues  of 
the  small  entities  expected  to  be 
impacted  by  the  proposed  rule. 
However,  the  Councils  also  concluded 
that  the  cumulative  effect  of  the 
amendment's  21  proposed  management 
measures  (not  including  a  number  of 
proposed  "no  action"  measures)  could 
change  annual  revenues  in  excess  of  5 
percent.  The  RIR  and  associated  IRFA 
contain  an  analysis,  largely  qualitative, 
of  the  economic  impacts  of  the  21 
proposed  management  measures  and 
their  rejected  alternatives.  Management 
measures  that  should  result  in  the 
greatest  revenue  changes  for  small 
entities  include  the  moratorium  on  new 
entrants,  changes  in  income 
qualifications  for  commercial  fishing 
permits,  and  changed  commercial  trip 
limits  for  Atlantic  group  king  mackerel. 
Further,  the  proposed  increase  in  the 
income  requirement  for  obtaining  a  king 
or  Spanish  mackerel  commercial  permit 
may  eliminate  as  many  as  5  percent  of 
the  currently  permitted  vessels  from 
participation  in  the  mackerel  fisheries. 


Whether  these  vessels  would  cease 
business  operations  entirely  is  not 
known,  but  switching  to  a  higher 
reliance  on  alternative  fisheries  may 
significantly  reduce  their  overall 
incomes  and/or  increase  their  costs  of 
fishing. 

The  proposed  management  measures 
will  not  create  any  changed  or  increased 
compliance  costs  related  to  reporting 
and  record  keeping  other  than  those 
resulting  from  the  gear  marking 
requirements.  Refer  to  the  discussion 
below  concerning  this  rule's  coUection- 
of-information  requirements  that  are 
subject  to  approval  under  the  Paperwork 
Reduction  Act  (PRA).  However,  there 
will  be  increased  compliance  costs 
associated  with  the  restrictions  on  the 
use  of  gillnets  and  the  additional 
marking  requirement  for  gillnets,  each 
applicable  to  the  harvest  of  Atlantic 
group  Spanish  mackerel  in  a  portion  of 
the  EEZ  off  the  east  coast  of  Florida. 
These  costs  were  not  formally  addressed 
in  the  RIR.  The  proposal  to  limit  lengths 
of  gillnets  used  for  Spanish  mackerel 
and  to  require  special  buoys  marked 
with  the  owner's  permit  number  on 
such  gillnets  used  in  the  prescribed  area 
will  require  small  compliance  costs  to 
modify  the  gear  so  that  it  will  be  legal 
under  the  preferred  alternative. 
Additionally,  the  management  measures 
to  limit  the  types  of  commercial  gear  in 
the  fishery  to  a  specified  number  of  gear 
types  will  have  a  compliance  cost  to  the 
extent  that  some  fishermen  mav  be 
currently  using  non-conforming  gear 
and  would  have  to  undergo  costs  of 
switching  to  an  alternative  gear.  There 
are  no  estimates  available  of  the  amount 
of  the  compliance  costs  related  to  the 
preferred  gear  measures.  The  operators 
will  not  have  to  acquire  new  skills  to 
meet  the  additional  requirements. 

There  are  no  existing  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

The  Councils  considered  significant 
alternatives  for  most  of  the  proposed 
management  measures.  The  rejected 
alternative  for  the  moratorium  on  new 
entrants  was  the  status  quo.  It  was 
rejected  on  the  basis  that  new  entrants 
would  tend  to  contribute  to  an  increase 
in  overall  effort.  The  result  would  be 
increased  costs  that  would  offset 
revenue  increases  expected  from  stock 
improvements  and  subsequent  increases 
in  the  commercial  quota.  The  proposed 
moratorium  will  result,  based  on  the 
October  16,  1995.  control  date,  in  some 
141  vessel  owners  becoming  ineligible 
for  renewal  of  their  king  mackerel 
permits.  These  individuals  will, 
however,  be  eligible  for  new  king 
mackerel  permits  through  the  permit 
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iransier  measures  oi  .■^^l^nument  8  and 
for  Spanish  mackerel  permits. 

Alternatives  to  the  newly  proposed 
permit  requirement  of  a  minimum  of  25 
percent  of  gross  annual  income  or  at 
least  SlO.OOO  in  sales  derived  from 
commercial  or  for-hire  business 
included  the  status  quo  of  a  single 
requirement  of  10  percent  of  income 
from  fishing  and  other,  more  restrictive 
requirements.  The  status  quo  has  less  of 
an  effect  on  small  businesses  than  the 
proposed  alternative  because  an 
estimated  145  Bshermen  will  lose  their 
permits  with  the  proposed  change.  This 
level  of  impact  was  deemed  to  be 
acceptable,  because  most  of  the  145 
permit  holders  who  will  be  disqualified 
are  fishermen  who  are  more  correctly 
identified  as  recreational  fishermen  who 
sell  their  catch.  The  more  restrictive 
alternatives  would  have  mandated  a 
larger  dependence  on  fishing  as  a  source 
of  income  and  would  have  eliminated 
an  unacceptably  large  number  of 
historical  commercial  fishermen. 

No  alternatives  were  considered  for 
the  more  restrictive  trip  limits  for 
Atlantic  migratory  group  king  mackerel, 
with  the  exception  of  an  alternative  to 
have  more  restrictive  trip  limits  in  the 
Florida  Keys.  Even  though  the  status 
quo  was  not  considered,  the  proposed 
regulation  would  reduce  overall 
revenues  by  restricting  overall  catches 
relative  to  the  status  quo,  particularly  in 
the  area  where  a  500  pound  daily  limit 
is  proposed.  In  this  area,  an  estimated 
24  percent  of  commercial  king  mackerel 
revenues  will  be  foregone,  with  an 
unknown  effect  on  the  ability  of  certain 
fishermen  to  remain  in  the  fishery.  The 
Councils  considered  the  negative  effect 
on  small  business  acceptable  because 
the  restriction  could  potentially 
lengthen  the  season  while  slowing  catch 
rates  and  increasing  seasonal  prices. 

Although  not  mentioned  among  the 
proposed  measures  that  would 
significantly  affect  revenues  of  small 
entities,  the  proposal  to  limit  gear  to 
specified  gear  types  was  contrasted  with 
the  rejected  alternative  of  maintaining 
the  status  quo.  While  the  status  quo 
would  not  entail  additional  compliance 
costs  (in  meeting  new  allowable  gear 
sf>ecifications)  and  new  gear  innovation 
and  development  would  not  be  possible, 
the  Councils  rejected  the  status  quo  as 
not  offering  resolution  of  the  current 
enforcement  problems  in  differentiating 
between  legal  and  non-legal  gear  and 
not  providing  the  opportunity  to 
develop  new,  beneficial  gears  for  the 
Mid-Atlantic  and  South  Atlantic 
fisheries. 

Other  proposed  measures  include  the 
identification  of  an  additional  problem 
of  localized  fishing,  a  continuation  of 


regulations  governing  the  at-sea  transfer 
of  Spanish  mackerel,  a  rejection  of 
dealer  permits  and  a  moratorium  on 
new  charter  vessel  permits,  decisions  to 
make  no  major  changes  in  the 
management  for  cobia  and  dolphin,  and 
other  measures  largely  of  a  technical 
nature.  Rejected  alternatives  were 
considered  for  all  of  these,  but  since 
most  of  the  decisions  involved 
maintaining  the  status  quo.  there  are 
only  minor  effects  on  small  entities  from 
all  these  other  proposals  considered 
jointly. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

The  proposed  rule  contains  a  new 
coUection-of-information  requirement 
subject  to  the  PRA — namely,  the 
requirement  that  the  float  line  of  a 
gillnet  used  or  possessed  in  the  EEZ  off 
Florida  north  of  25''20.4'  N.  lat.  be 
marked  with  distinctive  floats  bearing 
the  official  number  of  the  vessel  using 
or  possessing  it.  This  requirement  has 
been  submitted  to  OMB  for  approval. 
The  public  reporting  burden  for  this 
new  collection  of  information  is 
estimated  at  20  minutes  per  float. 

This  rule  involves  the  collection  of 
information  on  applications  for 
commercial  vessel  permits.  That 
collection  is  currently  approved  under 
OMB  Control  No.  0648-0205  and  its 
public  reporting  burden  is  estimated  at 
20  minutes  per  response.  This  rule  also 
involves  the  collection  of  information 
on  fishing  records  of  vessels  permitted 
in  the  commercial  king  or  Spanish 
mackerel  fisheries.  That  collection  is 
currently  approved  under  OMB  Control 
No.  0648-0016  and  its  public  reporting 
burden  is  estimated  at  15  minutes  per 
response.  Finally,  this  rule  restates 
without  significant  change  the 
collection  of  information  for  the 
marking  of  traps,  pots,  and  associated 
buoys  in  the  Garibbean.  Gulf  of  Mexico, 
and  South  Atlantic  EEZ.  That  collection 
is  currently  approved  under  OMB 
Control  No.  0648-0305  and  its  public 
reporting  burden  is  estimated  at  7 
minutes  per  trap,  pot,  or  buoy.  These 
reporting  burden  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  pro'^r 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these,  or  any  other  aspects  of  the 
collection  of  information,  to  NMFS  and 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  822 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  June  17. 1997. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
Sational  Marine  Fisheries  Services. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §622.1,  footnote  2  to  Table  1  is 
revised  to  read  as  follows: 

§622.1    Puipose  and  scope. 


Table  1. — FMPs  Implemented  Under 
Part  622 

•  *  *  •  •  tk  • 

2  Only  king  and  Spanish  mackerel  and 
cobia  are  managed  under  the  FMP  in  the 

Mid-Atlantic. 

•        •••*•• 

3.  In  §622.2,  in  the  definition  of 
"Dealer",  the  reference  "§600.15"  is 
revised  to  read  "§600.10";  definitions  of 
"Automatic  reel",  "Bandit  gear", 
"Handline",  "Hook-and-line  gear", 
"Long  gillnet",  "Longline",  "Rod  and 
reel",  "Stab  net",  and  "Trammel  net" 
are  added  in  alphabetical  order,  and  the 
definitions  of  "Charter  vessel"  and 
"Run-around  gillnet"  are  revised  to  read 
as  follows: 

§622.2    Definitions. 

***** 

Automatic  reel  means  a  reel  that 
remains  attached  to  a  vessel  when  in 
use  from  which  a  line  and  attached 
hook(s]  are  deployed.  The  line  is  payed 
out  from  and  retrieved  on  the  reel 
electrically  or  hydraulically. 

Bandit  gear  means  a  rod  and  reel  that 
remain  attached  to  a  vessel  when  in  use 
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from  which  a  line  and  attached  hook(s) 
are  deployed.  The  line  is  payed  out  from 
and  retrieved  on  the  reel  manually, 
electrically,  or  hydraulically. 

•  *        •        »        • 

Charter  vessel  means  a  vessel  less 
than  100  gross  tons  (90.8  mt)  that  meets 
the  requirements  of  the  USCG  to  carry 
six  or  fewer  passengers  for  hire  and  that 
engages  in  charter  fishing  at  any  time 
during  the  calendar  year.  A  charter 
vessel  with  a  commercial  permit,  as 
required  under  §  622.4(a)(2),  is 
considered  to  he  operating  as  a  charter 
vessel  when  it  carries  a  passenger  who 
pays  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 

•  •        »        •        * 

Handline  means  a  line  with  attached 
hook(s)  that  is  tended  directly  by  hand. 

•  •        »        •        « 

Hook-and-line  gear  means  automatic 
reel,  bandit  gear,  buoy  gear,  handline, 
longline.  and  rod  and  reel. 

•  »        *        *        • 

Long  gillnet  means  a  gillnet  that  has 
a  float  line  that  is  more  than  1,000  yd 
(914  m)  in  length. 

Longline  means  a  line  that  is  deployed 
horizontally  to  which  gangions  and 
hooks  are  attached.  A  longline  may  be 
a  bottom  longline,  i.e.,  designed  for  use 
on  the  bottom,  or  a  pelagic  longline,  i.e., 
designed  for  use  off  the  bottom.  The 
longline  hauler  may  be  manually, 
electrically,  or  hydraulically  operated. 

•  *        »        »        * 

Rod  and  reel  means  a  rod  and  reel 
unit  that  is  not  attached  to  a  vessel,  or, 
if  attached,  is  readily  removable,  from 
which  a  line  and  attached  hook(s)  are 
deployed.  The  line  is  payed  out  from 
and  retrieved  on  the  reel  manually, 
electrically,  or  hydraulically. 

Run-around  gillnet  means  a  gillnet, 
other  than  a  long  gillnet,  that,  when 
used,  encloses  an  area  of  water. 

•  »        •        •        * 

Stab  net  means  a  gillnet,  other  than  a 
long  gillnet,  or  trammel  net  whose 
weight  line  sinks  to  the  bottom  and 
submei^es  the  float  line. 

•  «        •        *        • 

Trammel  net  means  two  or  more 
panels  of  netting,  suspended  vertically 
in  the  water  by  a  common  float  line  and 
a  common  weight  line,  with  one  panel 
having  a  larger  mesh  size  than  the 
other(s),  to  entrap  fish  in  a  pocket  of 
netting.  ^ 

•  «        •        *        * 

4.  In  §622.4.  in  paragraph  (d),  the 
reference  "§622.6(b)(l)(i)"  is  revised  to 
read  "§622.6(b)(l)(i)(B)";  paragraphs 
(a)(2)(iv)  through  (vi)  and  (g)  are  revised; 
and  paragraphs  (a)(2)(iii)  and  (q)  are 
added  to  read  as  follows: 


§  622.4    Permits  and  fees. 

(a)  *  •  * 

(2)  *  *  * 

(iii)  King  mackerel.  For  a  person 
aboard  a  vessel  to  be  eligible  for 
exemption  from  the  bag  limits  and  to 
fish  under  a  quota  for  king  mackerel  in 
or  from  the  Gulf,  Mid-Atlantic,  or  South 
AUantic  EEZ,  a  commercial  vessel 
permit  for  king  mackerel  must  have 
been  issued  to  the  vessel  and  must  be 
on  board.  To  obtain  or  renew  a 
commercial  vessel  permit  for  king 
mackerel  valid  through  the  end  of  the 
month  that  is  13  months  after  the  date 
of  publication  of  the  final  rule  that 
contains  this  paragraph  (a)(2)(iii),  at 
least  10  percent  of  the  applicant's 
earned  income  must  have  been  derived 
irom  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  during  one  of  the 
3  calendar  years  preceding  the 
application.  To  obtain  or  renew  a 
commercial  vessel  permit  for  king 
mackerel  valid  after  the  end  of  the 
month  that  is  13  months  after  the  date 
of  publication  of  the  final  rule  that 
contains  this  paragraph  (a)(2)(iii),  at 
least  25  percent  of  the  applicant's 
earned  income,  or  at  least  S10,000,  must 
have  been  derived  from  commercial 
fishing  (i.e.,  harvest  and  first  sale  of 
fish)  or  from  charter  fishing  during  one 
of  the  3  calendar  years  preceding  the 
application.  See  paragraph  (q)  of  this 
section  regarding  a  moratorium  on 
conunercial  vessel  permits  for  king 
mackerel,  initial  permits  under  the 
moratorium,  transfers  of  permits  during 
the  moratorium,  and  limited  exceptions 
to  the  earned  income  or  gross  sales 
reauirement  for  a  permit. 

(iv)  Spanish  mackerel.  For  a  person 
aboard  a  vessel  to  be  eligible  for 
exemption  from  the  bag  limits  and  to 
fish  under  a  quota  for  Spanish  mackerel 
in  or  from  the  Gulf,  Mid-Atlantic,  or 
South  Atlantic  EEZ,  a  commercial  vessel 
permit  for  Spanish  mackerel  must  have 
been  issued  to  the  vessel  and  must  be 
on  board.  To  obtain  or  renew  a 
commercial  vessel  permit  for  Spanish 
mackerel  valid  through  the  end  of  the 
month  that  is  13  months  after  the  date 
of  publication  of  the  final  rule  that 
contains  this  paragraph  (a)(2)(iv),  at 
least  10  percent  of  the  applicant's 
earned  income  must  have  been  derived 
from  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  during  one  of  the 
3  calendar  years  preceding  the 
application.  To  obtain  or  renew  a 
commercial  vessel  permit  for  Spanish 
mackerel  valid  after  the  end  of  the 
month  that  is  13  months  after  the  date 
of  publication  of  the  final  rule  that 
contains  this  paragraph  (a)(2)(iv),  at 
least  25  percent  of  the  applicant's 
earned  income,  or  at  least  $10,000,  must 


have  been  derived  6x)m  commercial 
fishing  (i.e.,  harvest  and  first  sale  of 
fish)  or  fitjm  charter  fishing  during  one 
of  the  3  calendar  years  preceding  the 
application. 

(v)  Gulf  reef  fish.  For  a  person  aboard 
a  vessel  to  be  eligible  for  exemption 
from  the  bag  limits,  to  fish  under  a 
quota,  or  to  sell  Gulf  reef  fish  in  or  from 
the  Gulf  EEZ,  a  commercial  vessel 
permit  for  Gulf  reef  fish  must  have  been 
issued  to  the  vessel  and  must  be  on 
board.  To  obtain  or  renew  a  conunercial 
vessel  permit  for  Gulf  reef  fish,  more 
than  50  percent  of  the  applicant's 
earned  income  must  have  been  derived 
from  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  or  from  charter 
fishing  during  either  of  the  2  calendar 
years  preceding  the  application.  See 
paragraph  (m)  of  this  section  regarding 
a  moratorium  on  commercial  vessel 
permits  for  Gulf  reef  fish  and  limited 
exceptions  to  the  earned  income 
requirement  for  a  permit. 

(vi)  South  Atlantic  snapper-grouper. 
For  a  {>erson  aboard  a  vessel  to  be 
eligible  for  exemption  from  the  bag 
limits  for  South  Atlantic  snapper- 
grouper  in  or  from  the  South  Atlantic 
EEZ,  to  engage  in  the  directed  fishery 
for  tilefish  in  the  South  Atlantic  EEZ,  to 
use  a  longline  to  fish  for  South  Adantic 
snappter-grouper  in  the  South  Adantic 
EEZ,  or  to  use  a  sea  bass  pot  in  the 
South  Adantic  EEZ  between  35''15.3'  N. 
lat.  (due  east  of  Cape  Hatteras  Light,  NC) 
and  28''35.1'  N.  lat.  (due  east  of  the 
NASA  Vehicle  Assembly  Building,  Cape 
Canaveral,  FL),  a  commercial  vessel 
permit  for  South  AUantic  snapper- 
grouper  must  have  been  issued  to  the 
vessel  and  must  be  on  board.  A  vessel 
with  longline  gear  and  more  than  200  lb 
(90.7  kilograms)  of  tilefish  on  board  is 
considered  to  be  in  the  directed  fishery 
for  tilefish.  It  is  a  rebuttable 
presumption  that  a  fishing  vessel  with 
more  than  200  lb  of  tilefish  on  board 
harvested  such  tilefish  in  the  EEZ.  To 
obtain  or  renew  a  commercial  vessel 
permit  for  South  AUantic  snapper- 
grouper,  more  than  50  percent  of  the 
applicant's  earned  income  must  have 
been  derived  from  commercial  fishing 
(i.e.,  harvest  and  first  sale  of  fish)  or 
from  charter  fishing,  or  gross  sales  of 
fish  harvested  from  the  owner's, 
operator's,  corporaUon's,  or 
partnership's  vessels  must  have  been 
great.T  than  $20,000,  during  one  of  the 
3  calendar  years  preceding  the 
application. 
•        •        •        •        • 

(g)  Transfer.  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
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paragraph  (m)  of  this  section  for  a 
commercial  vessel  pennit  for  Gulf  reef 
fish,  paragraph  (n)  of  this  section  for  a 
fish  trap  endorsement,  paragraph  (p)  of 
this  section  for  a  red  snapper 
endorsement,  or  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit.  A 
person  who  acquires  a  vessel, 
transferred  permit  or  endorsement,  or 
dealership  who  desires  to  conduct 
activities  for  which  a  permit  or 
endorsement  is  required  must  apply  for 
a  permit  or  endorsement  in  accordance 
with  the  provisions  of  this  section.  If  the 
acquired  vessel  or  dealership  is 
currently  permitted,  the  application 
must  be  accompanied  by  the  original 
permit  and  a  copy  of  a  signed  bill  of  sale 
or  equivalent  acquisition  papers. 

(q)  Moratorium  on  commercial  vessel 
permits  for  king  mackerel.  This 
paragraph  (q)  is  effective  through 
October  15,  2000. 

(1)  Effective  on  the  date  of  publication 
of  the  final  rule  that  contains  this 
paragraph  (q)(l),  an  initial  commercial 
vessel  permit  for  king  mackerel  will  be 
issued  only  if  the  vessel  owner  was  the 
owner  of  a  vessel  with  a  commercial 
vessel  permit  for  king  mackerel  on  or 
before  October  16,  1995.  A  king 
mackerel  permit  for  a  vessel  whose 
owner  does  not  meet  this  moratorium 
criterion  may  be  renewed  only  through 
the  end  of  the  month  that  is  13  months 
after  the  date  of  publication  of  the  final 
rule  that  contains  this  paragraph  (q)(l). 

(2)  To  obtain  a  commercial  vessel 
permit  for  king  mackerel  under  the 
moratorium,  an  owner  or  operator  of  a 
vessel  that  does  not  have  a  king 
mackerel  permit  on  the  date  of 
publication  of  the  final  rule  that 
contains  this  paragraph  (q)(2)  must 
submit  an  application  to  the  RD 
postmarked  or  hand  delivered  not  later 
than  90  days  after  the  date  of 
publication  of  the  final  rule  that 
contains  this  paragraph  (q)(2).  Other 
than  applications  for  renewals  of 
commercial  vessel  permits  for  king 
mackerel,  no  applications  for 
commercial  vessel  permits  for  king 
mackerel  will  be  accepted  after  the  date 
that  is  90  days  after  the  date  of 
publication  of  the  final  rule  that 
contains  this  paragraph  (q)(2}. 
Application  forms  are  available  from  the 
RD. 

(3)  An  owner  will  not  be  issued  initial 
commercial  vessel  permits  for  king 
mackerel  under  the  moratorium  in 
numbers  exceeding  the  number  of 
vessels  permitted  in  the  king  mackerel 
fishery  that  he/she  owned 
simultaneously  on  or  before  October  16, 
1995.  If  a  vessel  with  a  commercial 


vessel  permit  for  king  mackerel  on  or 
before  October  16,  1995,  has  been  sold 
since  that  date,  the  owner  on  or  before 
that  date  retains  the  right  to  the 
commercial  vessel  permit  for  king 
mackerel  unless  there  is  a  written 
agreement  that  such  right  transfers  to 
the  new  owner. 

(4)  An  owner  of  a  permitted  vessel 
may  transfer  the  conmiercial  vessel 
permit  for  king  mackerel  issued  under 
this  moratorium  to  another  vessel 
owned  by  the  same  entity. 

(5)  An  owner  whose  percentage  of 
earned  income  or  gross  sales  qualified 
for  the  commercial  vessel  permit  for 
king  mackerel  issued  under  the 
moratorium  may  transfer  that  permit  to 
the  owner  of  another  vessel,  or  to  the 
new  owner  when  he  or  she  transfers 
ownership  of  the  permitted  vessel.  Such 
owner  of  another  vessel,  or  new  owner, 
may  receive  a  commercial  vessel  permit 
for  king  mackerel  for  his  or  her  vessel, 
and  renew  it  through  April  15  following 
the  first  full  calendar  year  after 
obtaining  it,  without  meeting  the 
percentage  of  earned  income  or  gross 
sales  requirement  of  paragraph  (a)(2)(iii) 
of  this  section.  However,  to  further 
renew  the  commercial  vessel  permit,  the 
owner  of  the  other  vessel,  or  new  owner, 
must  meet  the  earned  income  or  gross 
sales  requirement  not  later  than  the  first 
full  calendar  year  after  the  permit 
transfer  takes  place. 

(6)  An  owner  of  a  permitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  may  transfer  the 
permit  to  the  income-qualifying 
operator  when  such  operator  becomes 
an  owner  of  a  vessel. 

(7)  An  owner  of  a  permitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  may  have  the 
operator  qualification  on  the  permit 
removed,  and  renew  it  without  such 
qualification  through  April  15  following 
the  first  full  calendar  year  after 
removing  it,  without  meeting  the  earned 
income  or  gross  sales  requirement  of 
paragraph  (a)(2)(iii)  of  this  section. 
However,  to  further  renew  the 
commercial  vessel  permit,  the  owner 
must  meet  the  earned  income  or  gross 
sales  requirement  not  later  than  the  first 
full  calendar  year  after  the  operator 
qualification  is  removed.  To  have  an 
operator  qualification  removed  from  a 
pennit,  the  owner  must  return  the 
original  permit  to  the  RD  with  an 
application  for  the  changed  permit. 

(8)  A  commercial  vessel  permit  for 
king  mackerel  that  is  not  renewed  or 
that  is  revoked  will  not  be  reissued.  A 


permit  is  considered  to  be  not  renewed 
when  an  application  for  renewal  is  not 
received  by  the  RD  within  1  year  of  the 
expiration  date  of  the  permit. 

5.  In  §622.5,  paragraph  (a)(l}(i)  is 
revised  to  read  as  follows: 

§  622.5    Recordkeeping  and  reporting. 

***** 

(a)  *  *  * 

(1)  *  *  * 

(i)  Coastal  migratory  pelagic  fish.  The 
owner  or  operator  of  a  vessel  that  fishes 
for  or  lands  coastal  migratory  pelagic 
fish  for  sale  in  or  from  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  or 
adjoining  state  waters,  or  whose  vessel 
is  issued  a  commercial  permit  for  king 
or  Spanish  mackerel,  as  required  under 
§622.4(a)(2)(iii)  or  (iv),  who  is  selected 
to  report  by  the  SRD,  must  maintain  a 
fishing  record  on  a  form  available  from 
the  SRD  and  must  submit  such  record 
as  specified  in  paragraph  (a)(2)  of  this 
section. 
•        *         •         •         • 

6.  In  §622.6,  paragraphs  (c)  and  (d) 
are  removed  and  paragraph  (b)  is 
revised  to  read  as  follows: 

%  622.6    Vessel  and  gear  Identification. 

»        *        •        •        • 

(b)  Gear  identification — (1)  Traps/pots 
and  associated  buoys — (i)  Traps  or 
pots — (A)  Caribbean  EEZ.  A  fish  trap  or 
spiny  lobster  trap  used  or  possessed  in 
the  Caribbean  EEZ  must  display  the 
official  number  specified  for  the  vessel 
by  Puerto  Rico  or  the  U.S.  Virgin  Islands 
so  as  to  be  easily  identified. 

(B)  Gulf  and  South  Atlantic  EEZ.  A 
fish  trap  used  or  possessed  in  the  Gulf 
EEZ  and  a  sea  bass  pot  used  or 
possessed  in  the  South  Atlantic  EEZ 
between  35''15.3"  N.  lat.  (due  east  of 
Cape  Hatteras  Light,  NC)  and  28°35.1'  N. 
lat.  (due  east  of  the  NASA  Vehicle 
Assembly  Building,  Cape  Canaveral, 
FL),  or  a  fish  trap  or  sea  bass  pot  on 
board  a  vessel  with  a  commercial  permit 
for  Gulf  reef  fish  or  South  Atlantic 
snapper-grouper,  must  have  a  valid 
identification  tag  issued  by  the  RD 
attached.  A  golden  crab  trap  used  or 
possessed  in  the  South  Atlantic  EEZ  or 
on  board  a  vessel  with  a  commercial 
permit  for  golden  crab  must  have  the 
commercial  vessel  permit  number 
permanently  affixed  so  as  to  be  easily 
distinguished,  located,  and  identified: 
an  identification  tag  issued  by  the  RD 
may  be  used  for  this  purpose  but  is  not 
required. 

(ii)  Associated  buoys.  A  buoy  that  is 
attached  to  a  trap  or  pot  must  display 
the  assigned  number  and  color  code  so 
as  to  be  easily  distinguished,  located, 
and  identified  as  follows: 
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(A)  Caribbean  EEZ.  Each  buoy  must 
display  the  official  number  and  color 
code  specified  for  the  vessel  by  Puerto 
Rico  or  the  U.S.  Virgin  Islands, 
whichever  is  applicab'e. 

(B)  Gulf  and  South  Atlantic  EEZ.  Each 
buoy  must  display  the  number  and  color 
code  assigned  by  the  RD.  In  the  Gulf 
EEZ,  a  buoy  must  be  attached  to  each 
trap,  or  each  end  trap  if  traps  are 
connected  by  a  line.  In  the  South 
Atlantic  EEZ,  buoys  are  not  required  to 
be  used,  but,  if  used,  each  buoy  must 
display  the  number  and  color  code. 
However,  no  color  code  is  required  on 

a  buoy  attached  to  a  golden  crab  trap. 

(iii)  Presumption  of  ownership.  A 
Caribbean  spiny  lobster  trap,  a  fish  trap, 
a  golden  crab  trap,  or  a  sea  bass  pot  in 
the  EEZ  will  be  presumed  to  be  the 
property  of  the  most  recently 
documented  owner.  This  presumption 
will  not  apply  with  respect  to  such  traps 
and  pots  that  are  lost  or  sold  if  the 
owner  reports  the  loss  or  sale  within  15 
days  to  the  RO. 

(iv)  Unmarked  traps,  pots,  or  buoys. 
An  unmarked  Caribbean  spiny  lobster 
trap,  a  fish  trap,  a  golden  crab  trap,  a  sea 
bass  pot,  or  a  buoy  deployed  in  the  EEZ 
where  such  trap,  pot,  or  buoy  is 
required  to  be  marked  is  illegal  and  may 
be  disposed  of  in  any  appropriate 
manner  by  the  Assistant  Administrator 
or  an  authorized  officer. 

(2)  Gillnet  buoys.  On  board  a  vessel 
with  a  valid  Spanish  mackerel  f)ermit 
that  is  fishing  for  Spanish  mackerel  in, 
or  that  possesses  Spanish  mackerel  in  or 
firom,  the  South  Atlantic  EEZ  off  Florida 
north  of  25'*20.4'  N.  lat.,  which  is  a  line 
directly  east  from  the  Dade/Monroe 
County,  FL,  boundary,  the  float  line  of 
each  gillnet  possessed,  including  any 
net  in  use,  must  have  a  maximum  of 
nine  distinctive  floats,  i.e.,  different 
from  the  usual  net  buoys,  spaced 
uniformly  at  a  distance  of  100  yd  (91.44 
m)  or  less.  Each  such  distinctive  float 
must  bear  the  official  number  of  the 
vessel. 

§622.31    [Amended] 

7.  In  §622.31,  paragraph  (d)  is 
removed  and  paragraphs  (e)  through  (k) 
are  redesignated  as  paragraphs  (d) 
through  (j)  respectively. 

8.  In  §622.32.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§622.32    ProMbited  and  limited-harvest 
species. 


Atlantic  EEZ,  regardless  of  the  number 
of  trips  or  duration  of  a  trip. 


(c) 


:h. 


(1)  Cobia.  No  person  may  possess 
more  than  two  cobia  per  day  in  or  from 
the  Gu  t  Mid-Atlantic,  or  South 


§622.34    [Amsftded] 

9.  In  §  622.34,  in  the  last  sentence  of 
paragraph  (c),  the  phrase  "and  shown  in 
Figures  1  and  2"  is  removed  and  in 
paragraph  (g)  introductory  text,  the 
phrase  "and  shown  in  Figures  3  and  4" 
is  removed. 

10.  In  §  622.35,  paragraph  (e)(2Ki)  is 
revised  to  read  as  follows: 

§622.35    South  Atlantic  EEZ  seMonal  and/ 
or  area  closures. 

•  *        •        •        » 

(e)*** 

(2)  •  •  • 

(i)  In  SM2^  specified  in  paragraphs 
(e)(l)(i)  through  (xviii)  and  (e)(lKxxii) 
through  (xxix)  of  this  section,  the  use  of 
a  gillnet  or  a  trawl  is  prohibited,  and 
fishing  may  be  conducted  only  with 
handline,  rod  and  reel,  and  spearfishing 
gear. 

•  •        •        *        • 

11.  In  §  622.37,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§622.37    MininHim  sizes. 

•  *         *         •         * 

(c)  *  •  • 

(1)  Cobia  in  the  Gulf,  Mid-Atlantic,  or 
South  Atlantic— 33  inches  (83.8  cm), 
fork  length. 

12.  In  §622.38.  paragraph  (a)  is 
revised  and  paragraph  (h)  is  added  to 
read  as  follows: 

§622.38    l.andlng  fish  intact 

•  *        •        *        • 

(a)  The  following  must  be  maintained 
with  head  and  fins  intact:  Cobia,  king 
mackerel,  and  Spanish  mackerel  in  or 
from  the  Gulf,  Mid-Atlantic,  or  South 
Atlantic  EEZ,  except  as  specified  for 
king  mackerel  in  paragraph  (g)  of  this 
section;  South  Atlantic  snapper-grouper 
in  or  from  the  South  Atlantic  EEZ; 
yellowtaii  snapper  in  or  from  the 
Caribbean  EEZ;  and  finfish  in  or  from 
the  Gulf  EEZ,  except  as  specified  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section.  Such  fish  may  be  eviscerated, 
gilled,  and  scaled,  but  must  otherwise 
be  maintained  in  a  whole  condition. 

•  •        *        •        • 

(h)  A  maximum  of  five  cut-off 
(damaged)  king  mackerel  may  be 
possessed  in  the  Gulf,  Mid-Atlantic,  or 
South  Atlantic  EEZ  on,  and  offloaded 
ashore  from,  a  vessel  that  is  operating 
under  a  trip  limit  for  king  mackerel 
specified  in  §622. 44(a).  Such  cut-off 
(damaged)  king  mackerel  are  not 
counted  against  the  trip  limit  and  may 
not  be  sold  or  purchased. 


13.  In  §622.40,  the  first  sentence  of 
paragraph  (b)(3)(i)  introductory  text  is 
revised  to  read  as  follows: 

§622.40    UmMaMon  en  traps  and  pets. 

»        •        •        »        • 

(3)  *  •  • 

(i)  A  sea  bass  pot  that  is  used  or 
possessed  in  the  South  Atlantic  EEZ 
between  35""15.3'  N.  lat.  (due  east  of 
Cape  Hatteras  Light,  NC)  and  28''35.1'  N. 
lat.  (due  east  of  the  NASA  Vehicle 
Assembly  Building,  Cape  Canaveral,  FL) 
is  required  to  have  on  at  least  one  side, 
excluding  top  and  bottom,  a  panel  or 
door  with  an  opening  equal  to  or  larger 
than  the  interior  end  of  the  trap's  throat 
(funnel).  *  *  • 

*  •        •        »        • 

14.  In  §622.41.  paragraphs  (c),  (dKD. 
and  (d)(3)  are  revised  to  read  as  follows: 

§622.41    Spedes-specmc  Hmttattons. 

•  »        •        •        • 

(c)  Coastal  migratory  pelagic  fish — (1) 
Authorized  gear.  Subject  to  the 
prohibitions  on  gear/methods  specified 
in  §622.31,  the  following  are  the  only 
fishing  gears  that  may  be  used  in  the 
Gulf,  Mid- Atlantic,  and  South  Atlantic 
EEZ  in  directed  fisheries  for  coastal 
migratory  pelagic  fish: 

(i)  King  mackerel,  Atlantic  migratory 
group— 

(A)  North  of  34'37.3'  N.  lat.,  the 
latitude  of  Cape  Lookout  Light,  NC — all 
gear  except  a  long  gillnet. 

(B)  South  of  34''37.3'  N.  laL— 
automatic  reel,  bandit  gear,  handline, 
and  rod  and  reel. 

(ii)  King  mackerel.  Gulf  migratory 
group — hook-and-iine  gear  and  run- 
around  gillnet. 

(iii)  Spanish  mackerel,  Atlantic 
migratory  group — 

(A)  North  of  34"'37.3'  N.  lat,  the 
latitude  of  Cape  Lookout  Light,  NC— 
automatic  reel,  bandit  gear,  handline. 
rod  and  reel,  cast  net,  run-around 
gillnet,  stab  net,  and  drift  gillnet. 

(B)  South  of  34''37.3'  N.  lat— 
automatic  reel,  bandit  gear,  handline, 
rod  and  reel,  cast  net,  run-around 
gillnet,  and  stab  net. 

(iv)  Spanish  mackerel.  Gulf  migratory 
group — all  gear  except  long  gillnet,  drift 
gillnet,  and  purse  seine. 

(v)  Cobia  in  the  Mid-Atlantic  and 
South  Atlantic  EEZ,  dolphin  in  the 
South  Atlantic  EEZ,  and  little  tunny  in 
the  South  Atlantic  EEZ  south  of  34°37.3' 
N.  lat. — automatic  reel,  bandit  gear, 
handline,  rod  and  reel,  and  pelagic 
longline. 

(vi)  Cero  in  the  South  Atlantic  EEZ 
and  little  tunny  in  the  South  Atlantic 
EEZ  north  of  34»37.3*  N.  lat.— <11  gear 
except  a  long  gillnet. 
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I.V1IJ  aiuL'iisn.  Lero,  cobia,  dolphin, 
and  little  tunny  in  the  Gulf  EEZ — all 
gear  except  a  long  gillnet. 

(2)  Unauthorized  gear.  The  following 
possession  limitations  apply  when 
fishing  gears  other  than  those  specified 
in  paragraph  (c)(1)  of  this  section  are  on 
board: 

(i)  Long  gillnets.  A  vessel  with  a  long 
gillnet  on  board  in,  or  that  has  fished  on 
a  trip  in.  the  Gulf.  Mid-Atlantic,  or 
South  Atlantic  EEZ  may  not  have  on 
board  on  that  trip  a  coastal  migratory 
pelagic  fish. 

[ii]  Drift  gUInets.  A  vessel  with  a  drift 
gillnet  on  board  in.  or  that  has  fished  on 
a  trip  in,  the  Gulf  EEZ  may  not  have  on 
board  on  that  trip  a  king  or  Spanish 
mackerel. 

(iii)  Other  unauthorized  gear.  Except 
as  specified  in  paragraphs  (c)(2)(iv)  of 
this  section,  a  vessel  with  other 
unauthorized  gear  on  board  in,  or  that 
has  fished  in.  the  EEZ  where  such  gear 
is  not  authorized  in  paragraph  (c)(1)  of 
this  section  is  limited  to  the  bag  limit 
for  king  and  Spanish  mackerel  specified 
in  §622.39(c)(l)(ii)  and  to  the  limit  on 
cobia  specified  in  §  622.32(c)(1). 

(iv)  Exception  for  king  mackerel  in  the 
Gulf  EEZ.  Paragraph  (c)(2)(iii)  of  this 
section  notwithstanding,  a  vessel  in  or 
from  the  Gulf  EEZ  that  has  a  valid 
commercial  permit  for  king  mackerel  is 
not  limited  on  a  trip  to  the  bag  limit  for 
king  mackerel  when  it  has  on  board  on 
that  trip  other  unauthorized  gear.  Thus, 
with  respect  to  king  mackerel  in  or  from 
the  Gulf  EEZ,  a  vessel  that  has  a 
commercial  permit  for  king  mackerel 
may  use  no  unauthorized  gear  in  a 
directed  fishery  for  king  mackerel.  If 
such  a  vessel  has  a  long  gillnet  or  a  drift 
gillnet  on  board,  no  king  mackerel  may 
be  possessed.  If  such  a  vessel  has  other 
unauthorized  gear  on  board,  the 
possession  of  king  mackerel  taken 
incidentally  is  not  restricted.  See  also 
paragraph  (c)(4)  of  this  section  regarding 
the  purse  seine  incidental  catch 
allowance  of  king  mackerel. 

(3)  Gillnets — (ij  King  mackerel.  The 
minimum  allowable  mesh  size  for  a 
gillnet  used  to  fish  in  the  Gulf.  Mid- 
Atlantic,  or  South  Atlantic  EEZ  for  king 
mackerel  is  4.75  inches  (12.1  cm), 
stretched  mesh.  A  vessel  in  such  EEZ, 
or  having  fished  on  a  trip  in  such  EEZ. 
with  a  gillnet  on  board  that  has  a  mesh 
size  less  than  4.75  inches  (12.1  cm), 
stretched  mesh,  may  not  possess  on  that 
trip  an  incidental  catch  of  king  mackerel 
that  exceeds  10  percent,  by  number,  of 
the  total  lawfully  f>os8essed  Spanish 
mackerel  on  board. 

(ii)  Spanish  mackerel.  (A)  The 
minimum  allowable  mesh  size  for  a 
gillnet  used  to  fish  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  for 


Spanish  mackerel  is  3.5  inches  (8.9  cm), 
stretched  mesh.  A  vessel  in  such  EEZ. 
or  having  fished  on  a  trip  in  such  EEZ, 
with  a  gillnet  on  board  that  has  a  mesh 
size  less  than  3.5  inches  (8.9  cm), 
stretched  mesh,  may  not  possess  on  that 
trip  any  Spanish  mackerel. 

(B)  On  board  a  vessel  with  a  valid 
Spanish  mackerel  permit  that  is  fishing 
for  Spanish  mackerel  in,  or  that 
possesses  Spanish  mackerel  in  or  from, 
the  South  Atlantic  EEZ  off  Florida  north 
of  25*'20.4'  N.  lat.,  which  is  a  line 
directly  east  from  the  Dade/Monroe 
County,  FL,  boundary — 

(1)  No  person  may  fish  with.  set.  place 
in  the  water,  or  have  on  board  a  gillnet 
with  a  float  line  longer  than  800  yd  (732 
m). 

(2)  No  person  may  fish  with,  set,  or 
place  in  the  water  more  than  one  gillnet 
at  any  one  time. 

(J)  No  more  than  two  gillnets, 
including  any  net  in  use,  may  be 
possessed  at  any  one  time;  provided, 
however,  that  if  two  gillnets,  including 
any  net  in  use,  are  possessed  at  any  one 
time,  they  must  have  stretched  mesh 
sizes  that  differ  by  at  least  .25  inch  (.64 
cm). 

(4)  No  person  may  soak  a  gillnet  for 
more  than  1  hour.  The  soak  period 
begins  when  the  first  mesh  is  placed  in 
the  water  and  ends  either  when  the  first 
mesh  is  retrieved  back  on  board  the 
vessel  or  the  gathering  of  the  gillnet  is 
begun  to  facilitate  retrieval  on  board  the 
vessel,  whichever  occurs  first;  providing 
that,  once  the  first  mesh  is  retrieved  or 
the  gathering  is  begun,  the  retrieval  is 
continuous  until  the  gillnet  is 
completely  removed  from  the  water. 

(5J  The  float  line  of  each  gillnet 
possessed,  including  any  net  in  use, 
must  have  the  distinctive  floats 
specified  in  §  622.6(b)(2). 

(4)  Purse  seine  incidental  catch 
allowance.  A  vessel  in  the  EEZ,  or 
having  fished  in  the  EEZ,  with  a  purse 
seine  on  board  will  not  be  considered  as 
fishing,  or  having  fished,  for  king  or 
Spanish  mackerel  in  violation  of  a 
prohibition  of  purse  seines  under 
paragraph  (c)(2)  of  this  section,  in 
violation  of  the  possession  limits  under 
paragraph  (c)(2)(iii)  of  this  section,  or,  in 
the  case  of  king  mackerel  from  the 
Atlantic  migratory  group,  in  violation  of 
a  closure  effected  in  accordance  with 
§  622.43(a),  provided  the  king  mackerel 
on  board  does  not  exceed  1  percent,  or 
the  Spanish  mackerel  on  board  does  not 
exceed  10  percent,  of  all  fish  on  board 
the  vessel.  Incidental  catch  will  be 
calculated  by  number  and/or  weight  of 
fish.  Neither  calculation  may  exceed  the 
allowable  percentage.  Incidentally 
caught  king  or  Spanish  mackerel  are 
counted  toward  the  quotas  provided  for 


under  §  622.42(c)  and  are  subject  to  the 
prohibition  of  sale  under 
§622.43(a)(3)(iii). 

(d)  *  *  * 

(1)  Authorized  gear.  Subject  to  the 
gear  restrictions  specified  in  §  622.31, 
the  following  are  the  only  gear  types 
authorized  in  directed  fishing  for 
snapper-grouper  in  the  South  Atlantic 
EEZ:  Bandit  gear,  bottom  longline,  buoy 
gear,  handline.  rod  and  reel,  sea  bass 
pot,  and  spearfishing  gear. 

(3)  Use  of  sink  nets  off  North 
Carolina.  A  vessel  that  has  on  board  a 
commercial  permit  for  South  AtlaJatic 
snapper-grouper,  excluding  wreckfish, 
that  fishes  in  the  EEZ  off  North  Carolina 
on  a  trip  with  a  sink  net  on  board,  may 
retain  otherwise  legal  South  Atlantic 
snapper-grouper  taken  on  that  trip  with 
bandit  gear,  buoy  gear,  handline,  rod 
and  reel,  or  sea  bass  pot.  For  the 
purpose  of  this  paragraph  (d)(3),  a  sink 
net  is  a  gillnet  with  stretched  mesh 
measurements  of  3  to  4.75  inches  (7.6  to 
12.1  cm)  that  is  attached  to  the  vessel 
when  deployed. 
***** 

15.  In  §  622.42.  the  first  sentence  of 
paragraph  (c)  introductory  text  is 
revised  to  read  as  follows: 

§622.42    Quotas. 

***** 

(c)  •  *  *  King  and  Spanish  mackerel 
quotas  apply  to  persons  who  fish  under 
commercial  vessel  permits  for  king  or 
Spanish  mackerel,  as  required  under 
§622.4(a)(2)(iii)or(iv).  •  *  * 

16.  In  §622.43,  paragraph  (a)(3)(i)  and 
(ii)  are  revised  and  paragraph  (c)  is 
added  to  read  as  follows: 

§  622.43    Closures. 

(a)  *  *  • 

(3)  *  •  * 

(i)  A  person  aboard  a  vessel  for  which 
a  commercial  permit  for  king  or  Spanish 
mackerel  has  been  issued,  as  required 
under  §  622.4(a)(2)(iii)  or  (iv),  may  not 
fish  for  king  or  Spanish  mackerel  in  the 
EEZ  or  retain  fish  in  or  from  the  EEZ 
under  a  bag  or  possession  limit 
specified  in  §  622.39(c)  for  the  closed 
species,  migratory  group,  zone,  subzone, 
or  gear,  except  as  provided  for  under 
paragraph  (a)(3)(ii)  of  this  section. 

(ii)  A  person  aboard  a  vessel  for 
which  the  permit  indicates  both  charter 
vessel/headboat  for  coastal  migratory 
pelagic  fish  and  commercial  king  or 
Spanish  mackerel  may  continue  to 
retain  fish  under  a  bag  and  possession 
limit  specified  in  §  622.39(c),  provided 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat. 
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(c)  Reopening.  When  a  fishery  has 
been  closed  based  on  a  projection  of  the 
quota  specified  in  §  622.42  being 
reached  and  subsequent  data  indicate 
that  the  quota  was  not  reached,  the 
Assistant  Administrator  may  file  a 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  Such 
notification  may  reopen  the  fishery  to 
provide  an  opportunity  for  the  quota  to 
be  reached. 

17.  In  §622.44,  paragraphs  (a)(2)(i) 
introductory  text  and  {a)(2Kii){B) 
introductory  text  are  revised  to  read  as 
follows: 

§622.44    Commercial  trip  limits. 

***** 

(a)  •  *  * 

(2)  •  *  • 

(i)  Florida  east  coast  subzone.  In  the 
Florida  east  coast  subzone,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  on  board  or  landed  from  a 
vessel  for  which  a  commercial  permit 
for  king  mackerel  has  been  issued,  as 
required  imder  §622.4(a)(2)(iii) — 
*  n  •         *         • 

(ii)^i** 

(B)  Hook-and-line  gear.  In  the  Florida 
west  coast  subzone,  king  mackerel  in  or 


from  the  EEZ  may  be  possessed  on 
board  or  landed  from  a  vessel  with  a 
commercial  permit  for  king  mackerel,  as 
required  by  §622.4(a)(2)(iii),  and 
operating  under  the  hook-and-line  gear 
quota  in  §622.42(c){l){i)(A)(2)(i-): 
***** 

18.  hi  §622.45,  in  paragraph  (d)(2), 
the  reference  "§622.4(a)(2)(iv)"  is 
revised  to  read  "§622.4(a)(2)(vi)"  and 
paragraph  (h)  is  added  to  read  as 
follows: 

§  622.45    Restrictions  on  sale/purchase. 

***** 

(h)  Cut-off  (damaged)  king  mackerel. 
A  cut-off  (damaged)  king  mackerel 
lawfully  possessed  or  offloaded  ashore, 
as  specified  in  §  622.38(g),  may  not  be 
sold  or  purchased. 

19.  In  §622.48,  in  paragraph  (d)(1), 
the  phrase  "reopening  of  a  fishery 
prematurely  closed"  is  removed,  and 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  622.48    Adjustment  of  management 
measures. 

***** 

(c)  Coastal  migratory  pelagic  fish.  For 
cobia  or  for  a  migratory  group  of  king  or 


Spanish  mackerel:  MSY,  overfishing 
level,  TAC,  quota  (including  a  quota  of 
zero),  bag  limit  (including  a  bag  limit  of 
zero),  minimum  size  limit,  vessel  trip 
limits,  closed  seasons  or  areas,  gear 
restrictions  (ranging  from  regulation  to 
complete  prohibition),  reallocation  of 
the  commercial/recreational  allocation 
of  Atlantic  group  Spanish  mackerel,  and 
permit  requirements. 
***** 

§§622.4  and  622.44    [Amended] 

20.  The  words  "and  Spanish"  are 
removed  in  the  following  places: 

(a)  In  §  622.4,  in  the  first  sentence  of 
paragraph  (a)(2)(ii),  in  the  heading  of 
paragraph  (o),  in  the  first  sentence  of 
paragraph  (o)(l),  and  in  the  second  and 
third  sentences  of  paragraph  (o)(2). 

(b)  In  §622.44,  in  paragraph 
(a)(2)(ii)(A)(2)(il. 

§622.44    [Amended] 

21.  The  words  "king  and"  are 
removed  in  §622.44(b)(l)(i)  and 
(b)(l)(ii)  introductory  text. 

(FR  Doc.  97-16360  Filed  6-20-97;  8:45  am] 
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OEPARTMErfT  OF  AGRICULTURE 

.National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  board;  Notice  of  Stakeholder 
Listening  Session 

AGBtCY:  Research,  Education,  and 

Economics,  USDA. 

ACTION:  Notice  of  stakeholder  listening 

session. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463),  the  United  States 
Department  of  Agriculture,  the  National 
Agricult\iral  Research,  Extension, 
Education,  and  EconTimics  Advisory 
Board  announces  a  stakeholder 
"listening  session"  in  the  North  Central 
Region  on  priority  setting  and 
performance  assessment  for  agricultural 
research,  education,  and  economics. 
This  meeting  is  scheduled  in 
conjunction  with  the  Joint  meeting  of 
the  North  Central  Regional  Association 
of  State  Agricultural  Experiment  Station 
Directors  and  the  Council  on 
Agricultural  Research,  Extension  and 
Teaching  (CARET). 
SUPPLEMENTARY  It^ORMATION:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  (referred  to  hereafter  as 
the  Advisory  Board)  will  hear  views 
from  university  senior  officials  and 
other  stakeholder  interest  groups  on 
research  priorities  and  USDA's 
periormance  planning,  as  part  of  an 
ongoing  effort  to  obtain  input  from 
diverse  stakeholder  interest  groups  on 
critical  issues  in  food  and  agriculture. 
The  Advisory  Board  Chair,  Executive 
Director,  and  several  Advisory  Board 
members  will  represent  the  Board  at  this 
"listening  session." 

Approximately  50  individuals  are 
expected  to  participate  in  the  "listening 
session."  which  will  be  held  at  the 
Ramada  University  Hotel  and 
Conference  Center.  Columbus,  Ohio,  on 
July  17,  1997.  from  8:30  a.m.  to  12  noon. 


Panelists  from  the  North  Central  Region 
will  present  statements  to  the  Advisory 
Board  on  national  priorities  for 
agricultural  research,  education, 
extension,  and  economics,  and  on 
measures  for  assessing  performance  and 
outcomes  of  Federally-funded  research 
and  education. 

Statements  by  these  stakeholders  will 
be  based,  in  part,  on  the  draft  Research, 
Education,  and  Economics  (REE) 
Strategic  Plan  for  the  mission  area  and 
the  draft  REE  and  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  Performance  Plans. 

Comments  presented  at  this  North 
Central  Region  "listening  session"  will 
be  carefully  considered  by  the  30- 
member  Advisory  Board  as  they  develop 
final  recommendations  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics  on  the  USDA  Strategic  and 
Performance  Plans,  prior  to  USDA's 
submission  of  the  plans  and  budget  to 
the  Office  of  Management  and  Budget 
(by  September  30,  1997). 

Dates:  July  17,  1997,  8:30  a.m.-noon. 

Place:  Ramada  University  Hotel  and 
Conference  Center,  Columbus,  Ohio. 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
"listening  session"  with  the  contact 
person  listed  below, 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  Office,  Room  3918 
South,  U.S.  Department  of  Agriculture, 
STOP:  2255,  1400  Independence 
Avenue,  SW,  Washington,  EX:  20250- 
2255.  Telephone:  202-720-3684. 

Done  at  Washington,  DC,  this  12th  day  of 
June  1997. 

Catherine  E.  Woteki, 

Acting  Under  Secretary,  Research.  Education, 
and  Economics. 

IFR  Doc.  97-16372  Filed  6-20-97;  8:45  am] 
nUJNQ  COOE  3410-22-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Revenue  AssurarKe 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 


Corporation  (FCIC)  Board  of  Directors 
(Board)  approves  the  insurance  of  com 
and  soybeans  in  select  states  and 
counties  under  the  Revenue  Assurance 
plan  of  insurance.  This  notice  is 
intended  to  inform  eligible  producers 
and  the  private  insurance  industry  of 
the  availability  of  the  Revenue 
Assurance  plan  of  insurance  and  its 
terms  and  conditions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  City,  Missouri,  64131, 
telephone,  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy,  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  the  Act,  the  Board 
approved  a  program  of  insurance  known 
as  Revenue  Assurance,  originally 
submitted  by  Farm  Bureau  Mutual 
Insurance  Company. 

The  Revenue  Assurance  program  has 
been  approved  for  reinsurance  and 
premium  subsidy,  including  subsidy  for 
administrative  and  operating  expenses. 
Revenue  Assurance  is  designed  to 
protect  a  producer's  loss  of  revenue 
resulting  from  low  prices,  low  yields,  or 
a  combination  of  both.  The  Revenue 
Assurance  policy  provides  coverage  on 
basic  units,  optional  units,  enterprise 
units,  or  whole-farm  units  as  selected  by 
the  producer. 

The  Revenue  Assurance  program  is 
available  for  com  and  soybeans  in  all 
counties  of  Iowa  beginning  with  the 
1997  crop  year. 

Upon  a  written  request,  FCIC  will 
provide  the  Revenue  Assurance 
underwriting  mles,  rate  factors  and 
forms  for  com  and  soybeans.  FCIC  will 
also  make  available  the  terms  and 
conditions  of  the  Revenue  Assurance 
reinsurance  agreement.  Requests  for 
such  information  should  be  sent  to 
Timothy  Hofftnann,  at  the  above  stated 
address, 

FCIC  herewith  gives  notice  of  the 
availability  of  the  Revenue  Assurance 
program  of  insurance  for  use  by  private 
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sector  insurance  companies  for  the  1997 
crop  year. 

Notice:  The  teiros  and  provisions  for 
the  Revenue  Assurance  program  of 
insurance  are  as  follows: 

Revenue  Assurance  Insurance  Policy 

This  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  under  the  provisions  of  section 
508(h)  of  the  Federal  Crop  Insurance 
Act,  as  amended  7  U.S.C.  1508(h).  The 
provisions  of  the  policy  may  not  be 
waived  or  varied  in  any  way  by  the  crop 
insurance  agent  or  any  other  agent  or 
employee  of  the  company.  In  the  event 
we  cannot  pay  yoiur  loss,  your  claim 
will  be  settled  in  accordance  with  the 
provisions  of  this  policy  and  paid  by  the 
FCIC.  No  state  guarantee  fund  will  be 
liable  to  pay  your  loss.  Throughout  this 
policy,  "you"  and  "your"  refer  to  the 
named  insured  shown  on  the  accepted 
application  and  "we",  "us"  and  "our" 
refer  to  the  Company.  Unless  the 
context  indicates  otherwise,  use  of  the 
plural  form  of  a  word  includes  the 
singular  and  use  of  the  singular  form  of 
the  word  includes  the  plural. 

Agreement  to  Insure:  In  retiim  for  the 
payment  of  the  premium,  and  subject  to 
all  of  the  provisions  of  this  policy,  we 
agree  with  you  to  provide  the  insurance 
as  stated  in  this  policy.  If  a  conflict 
exists  among  the  Basic  Provisions,  these 
Crop  Provisions,  and  the  Special 
Provisions,  the  Special  Provisions  will 
control  these  Crop  Provisions  and  the 
Basic  Provisions,  and  these  Crop 
Provisions  will  control  the  Basic 
Provisions. 

Basic  Provisions — Terms  and 
Conditions 

J.  Definitions 

As  used  in  this  policy  these  terms  are 
defined  as  follows; 

Abandon — Failure  to  continue 
providing  sufficient  care  (For  example, 
cultivation,  irrigation,  fertilization, 
application  of  chemicals,  etc.,  consistent 
with  good  farming  practices)  for  the 
insured  crop  to  make  normal  progress 
toward  harvest  or  maturity,  or  failure  to 
harvest  in  a  timely  manner  if  harvest  is 
practicable. 

Acreage  report — A  report  required  by 
section  7  of  these  Basic  Provisions 
which  contains,  in  addition  to  other 
required  information,  your  report  of 
your  share  of  all  acreage  of  an  insured 
crop  in  the  county  whether  insurable  or 
not  insurable.  This  report  must  be  filed 
not  later  than  the  final  acreage  reporting 
date  contained  in  the  Special  Provisions 
for  the  county  for  the  insured  crop. 

Acreage  reporting  date — The  date 
(contained  in  the  Special  Provisions)  by 


which  you  are  required  to  submit  your 
acreage  report. 

Act — The  Federal  Crop  Insurance  Act, 
as  amended,  7  U.S.C.  1501  at  seq. 

Another  use,  notice  of— The  written 
notice  required  when  you  wish  to  put 
acreage  to  another  use  (see  section  15). 

Application — The  form  required  to  be 
completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  which  insurance  coverage 
is  requested.  If  a  break  in  insurance 
coverage  occurs,  a  new  application  must 
be  filed. 

Approved  yield — The  average  amount 
of  production  per  acre  obtained  under 
the  Actual  Production  History  Program 
(7  CFR  part  400,  subpart  G)  using 
production  records  of  the  insured  or 
yields  assigned  by  FCIC.  At  least  four 
crop  years  of  yields  must  be  averaged  to 
obtain  the  approved  yield. 

Assignment  of  indemnity — A  transfer 
of  policy  rights,  made  on  our  form,  and 
effective  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  your 
right  to  an  indemnity  payment  to  any 
party  of  your  choice  for  the  crop  year. 

Cancellation  date — The  calendar  date 
specified  in  section  3(b)  on  which  the 
policy  will  automatically  renew  unless 
canceled  in  writing  by  either  you  or  us. 

Claim  for  indemnity — A  claim  made 
on  our  form  by  you  for  damage  or  loss 
to  an  insured  crop  and  submitted  to  us 
not  later  than  60  days  after  the  end  of 
the  insurance  period  (see  section  15). 

Consent — Approval  in  writing  by  us 
allowing  you  to  take  a  specific  action. 

Contract — (also  see  "Policy")  A 
contract  for  insurance  between  you  and 
us  consisting  of  the  accepted 
Application,  these  Basic  Provisions,  the 
Crop  Provisions,  and  the  Special 
Provisions. 

Contract  change  date — The  calendar 
date  by  which  we  make  any  contract 
(policy)  changes  available  for  inspection 
in  the  agent's  office  (see  section  5). 

County — The  political  subdivision  of 
a  state  shown  on  your  accepted 
application,  including  land  in  a  field 
that  extends  into  an  adjoining  county 
when  the  county  boundary  is  not 
readily  discernible. 

Coverage  level  percent  (CLP) — The 
percent  determined  by  dividing  the 
selected  per-acre  revenue  guarantee  (see 
section  1  of  the  Crop  Provisions)  by  the 
expected  per-acre  revenue  (see  section  1 
of  the  Crop  Provisions)  rounded  to 
hundredths.  The  maximum  allowable 
coverage  level  percent  is  75  and  the 
minimum  allowable  is  65.  This  coverage 
level  percent  is  expressed  in  decimal 


form  (.xxxx)  to  compute  the  per-acre 
revenue  guarantee  for  all  units  and  is 
expressed  as  a  percent  (xx.xx)  to 
compute  the  premium  subsidy  factor. 

Coverage  bnegins.  date— The  calendar 
date  insurance  begins  on  the  insured 
crop,  as  contained  in  the  Crop 
Provisions,  or  the  date  after  planting  is 
started  on  the  unit  (see  section  12). 

Crop  provisions — The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insurance  for  each  insured 
crop. 

Cmp  year — The  period  within  which 
the  insured  crop  is  normally  grown  and 
designated  by  the  calendar  year  in 
which  the  insured  crop  is  normally 
harvested. 

Damage — Injury,  deterioration,  or  loss 
of  production  of  the  insured  crop  due  to 
insured  or  uninsured  causes. 

Damage,  notice  of— A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the 
insured  crop  has  been  physically 
damaged  to  the  extent  that  a  loss  is 
probable  (see  section  15). 

Delinquent  account — Any  account 
you  have  with  us  in  which  premiums, 
or  interest  on  those  premiums  is  not 
paid  by  the  termination  date  specified 
in  the  crop  provisions,  or  any  other 
amounts  due  us,  such  as  indemnities 
found  not  to  have  been  earned,  which 
are  not  paid  within  30  days  of  our 
mailing  or  other  delivery  of  notification 
to  you  of  the  amount  due. 

Earliest  planting  date — The  earliest 
date  established  for  planting  the  insured 
crop  and  qualifying  for  a  replant 
payment  if  applicable  (see  Special 
Provisions  and  section  14). 

End  of  insurance  period,  date  of — The 
date  upon  which  your  crop  insurance 
coverage  ceases  for  the  crop  year  (see 
Crop  Provisions  and  section  12). 

FSA — The  Farm  Service  Agency  of  the 
United  States  Department  of  Agriculture 
(formerly  the  Agricultural  Stabilization 
and  Conservation  Service),  or  a 
successor  agency. 

FSA  Farm  Serial  Number — The 
number  assigned  to  the  farm  by  the  FSA 
County  Conmiittee. 

Insured — The  named  person  as  shown 
on  the  Application  accepted  by  us.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application  (see  definition  of  "Person" 
section  1). 

Insured  crop — The  crop  defined 
under  these  Basic  Provisions  and  the 
applicable  Crop  Provisions  as  shown  on 
the  application  accepted  by  us. 

Loss,  notice  of — Tne  notice  required 
to  be  given  by  you  not  later  than  72 
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hours  after  certain  occurrences  or  15 
days  after  the  end  of  the  insurance 
period  (see  section  15). 

MPCI — Multiple  peril  crop  insurance 
program,  a  program  of  insurance  offered 
under  the  Act  and  implemented  in  7 
CFR  part  400. 

Negligence — The  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  would  use  under  similar 
circumstances. 

Person — An  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  wherever 
applicable,  a  State  or  a  political 
subdivision  or  agency  of  a  State. 

Policy — (also  see  "Contract")  A 
contract  for  insurance  between  you  and 
us  consisting  of  the  accepted 
Application,  these  Basic  Provisions,  the 
Crop  Provisions,  and  the  Special 
Provisions. 

Practical  to  replant — Our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  factors 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  and 
time  to  crop  maturity,  that  replanting  to 
the  insuired  crop  will  allow  the  crop  to 
attain  maturity  prior  to  the  calendar 
date  for  the  end  of  the  insurance  period. 
It  will  not  be  considered  practical  to 
replant  after  the  end  of  the  late  planting 
period  unless  replanting  is  generally 
occurring  in  the  area. 

Premium  billing  date — The  earliest 
date  upon  which  you  will  be  billed  for 
insurance  coverage  based  on  your 
acreage  report  and  which  generally  falls 
at  or  near  harvest  time. 

Premium  calculator — The  computer 
software  for  the  crop  year  which  shows 
coverage  levels,  premium  rates, 
practices,  acreage,  and  other  related 
information  regarding  Revenue 
Assurance  in  the  county. 

Production  report — A  written  record 
showing  your  annual  production  and 
used  by  us  to  determine  your  yield  for 
insurance  purposes  (see  section  4).  The 
report  contains  previous  years  yield 
information  including  planted  acreage 
and  harvested  production.  This  report 
must  be  supported  by  written  verifiable 
records  from  a  warehouseman  or  buyer 
of  the  insured  crop  or  by  measurement 
of  farm  stored  production,  or  by  other 
records  of  production  approved  by  us 
on  an  individual  case  basis. 

Reporting  date — The  acreage 
reporting  date  (contained  in  the  Special 
Provisions)  by  which  you  are  required 
to  report  all  your  insurable  acreage  in 
the  county  in  which  you  have  a  share 
and  your  share  at  the  time  insurance 
attaches,  and  any  acreage  in  which  you 
have  a  share  which  is  not  insured  (see 
section  10). 


Representative  sample — Portions  of 
the  insured  crop  or  insured  crop  residue 
which  are  required  to  remain  in  the 
field  for  examination  and  review  by  our 
loss  adjusters  when  making  a  crop 
appraisal  if  required  by  the  crop 
provisions.  The  samples  are  further 
defined  in  the  crop  provisions. 

Revenue  guarantee — The  guaranteed 
dollar  amount  on  an  insured  unit.  (See 
section  2  of  the  Crop  Provisions.) 

Sales  closing  date — The  date 
contained  in  the  Special  Provisions 
which  is  the  final  date  when  an 
application  may  be  filed.  This  is  the  last 
date  for  you  to  make  changes  in  your 
crop  insurance  coverage  for  the  crop 
year. 

Section  (for  the  purposes  of  unit 
structure}— A  unit  of  measure  under  a 
rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square 
and  usually  containing  approximately 
640  acres. 

Share — Your  percentage  of  interest  in 
the  insured  crop  as  an  owner,  operator, 
or  tenant  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity, 
your  share  will  not  exceed  your  share  at 
the  earlier  of  the  time  of  loss,  or  the 
beginning  of  harvest.  Unless  the 
accepted  application  clearly  indicates 
that  insurance  is  requested  for  a 
partnership  or  joint  venture,  or  is 
intended  to  cover  the  landlord's,  or 
tenant's  share  of  the  crop  (see  section 
11(b)),  insurance  will  cover  only  the 
share  of  the  person  completing  the 
application.  The  share  will  not  extend 
to  any  other  person  having  an  interest 
in  the  crop  except  as  may  otherwise  be 
specifically  allowed  in  this  policy.  We 
may  consider  any  acreage  or  interest 
reported  by  or  for  your  spouse,  child  or 
any  member  of  your  household  to  be 
included  in  your  share.  A  lease 
containing  provisions  for  both  a 
minimum  payment  (such  as  a  specified 
amount  of  cash  ,  bushels,  pounils,  etc..) 
and  a  crop  share  will  be  considered  a 
crop  share  lease.  A  lease  containing 
provisions  for  either  a  minimum 
payment  or  a  crop  share  will  be 
considered  a  cash  lease. 

Special  Provisions — The  part  of  the 
policy  that  contains  specific  provisions 
of  insurance  for  each  insured  crop  that 
may  vary  by  geographic  area. 

State — The  state  shown  on  your 
accepted  application. 

Summary  of  coverage — Our  statement 
to  you,  based  upon  your  acreage  report, 
by  unit,  specifying  the  insured  crop  and 
the  Revenue  Guarantee. 

Tenant — A  person  who  rents  land 
from  another  person  for  a  share  of  the 
crop  or  a  share  of  the  proceeds  of  the 


crop  (see  the  definition  of  "Share"  in 
section  1). 

Termination  date — The  calendar  date 
contained  in  the  Crop  Provisions  upon 
which  your  policy  ceases  for 
nonpayment  of  premium  or  any  other 
amount  due  us  under  the  policy. 

Unit: 

(a)  Basic  unit — A  basic  unit  is 
established  in  accordance  with  section  2 

(a). 

(b)  Optional  unit — An  optional  unit  is 
established  from  basic  units  in 
accordance  with  section  2(b). 

(c)  Enterprise  unit — An  enterprise 
unit  is  established  from  basic  units.  An 
enterprise  unit  consists  of  all  insurable 
acreage  of  com  or  soybeans  in  the 
county  in  which  you  have  a  share  on  the 
date  coverage  begins  for  the  crop  year. 

(d)  Whole-farm  unit — A  whole-farm 
unit  is  established  from  enterprise  units. 
A  whole-farm  unit  is  all  insurable 
acreage  of  com  and  soybeans  in  the 
county  in  which  you  have  a  share  on  the 
date  coverage  begins  for  the  crop  year. 

2.  Unit  Structure 

(a)  Basic  unit — All  insurable  acreage 
of  the  insured  crop  in  the  county  on  the 
date  coverage  begins  for  the  crop  year 

(1)  in  which  you  have  a  100  percent 
share;  or 

(2)  which  is  owned  by  one  entity  and 
operated  by  another  specific  entity  on  a 
share  basis.  (For  example,  if,  in  addition 
to  the  land  you  own,  you  rent  land  from 
five  landlords,  three  on  a  crop  share 
basis  and  two  on  a  cash  basis,  you 
would  be  entitled  to  four  units,  one  for 
each  crop  share  lease  and  one  for  the 
two  cash  leases  and  the  land  you  own). 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  a  consideration  other  than 

a  share  in  the  insured  crop  on  such  land 
will  be  considered  as  owned  by  the 
lessee  (see  "Share"  section  1). 

(b)  Optional  unit — Unless  limited  by 
the  Special  Provisions,  a  basic  unit  may 
be  divided  into  optional  units  if,  for 
each  optional  unit  you  meet  all  the 
conditions  of  this  section.  All  optional 
units  must  be  reflected  on  the  acreage 
report  for  each  crop  year.  There  is  a 
premium  surcharge  for  optional  units. 
The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  records,  which  can 
be  independently  verified,  of  planted 
acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop 
year  used  to  determine  your  Revenue 
Guarantee; 

(2)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discernible  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(3)  You  must  have  records  of 
marketed  production  or  measurement  of 
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stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit,  or  the  production  for 
each  unit  must  be  kept  separate  until 
after  loss  adjustment  is  completed;  and 
(4)  Each  optional  unit  must  meet  one 
or  more  of  the  following  criteria  as 
applicable: 

[A)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if 
each  optional  unit  is  located  in  a 
separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider 
parcels  of  land  legally  identified  by 
other  methods  of  measure  including,  but 
not  limited  to:  Spanish  grants,  railroad 
surveys,  leagues,  labors,  or  Virginia 
Military  Lands  as  the  equivalent  of 
sections  for  unit  purposes.  In  areas 
which  have  not  been  surveyed  using  the 
systems  identified  above  or  another 
system  approved  by  us,  or  in  areas 
where  such  systems  exist  but 
boundaries  are  not  readily  discemable, 
each  optional  unit  must  be  located  in  a 
separate  farm  identified  by  a  single  FSA 
farm  serial  number. 

(B)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  In  addition  to,  or 
instead  of,  establishing  optionsd  units  by 
section,  section  equivalent,  or  FSA  farm 
serial  number,  optional  units  may  be 
based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in 
the  same  section,  section  equivalent,  or 
FSA  farm  serial  number.  To  qualify  as 
separate  irrigated  and  non- irrigated 
optional  units,  the  non-irrigated  acreage 
may  not  continue  into  the  irrigated 
acreage  in  the  same  rows  or  planting 
pattern.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  your 
irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the 
yield  on  which  your  Revenue  Guarantee 
is  based,  except  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  do  not  qualify  as  a  separate  non- 
irrigated  optional  unit,  they  will  be  a 
part  of  the  unit  containing  the  irrigated 
acreage.  However,  non-irrigated  acreage 
that  is  not  a  part  of  a  field  in  which  a 
center-pivot  irrigation  system  is  used 
may  qualify  as  a  separate  optional  unit 
provided  that  all  requirements  of  this 
section  are  met. 

(5)  Basic  units  may  not  be  divided 
into  optional  units  on  any  basis 
(production  practice,  type,  variety, 
planting  period,  etc.)  other  than  as 
described  under  this  section. 


(6)  If  you  do  not  comply  fully  with 
these  provisions,  we  will  combine  all 
optional  units  that  are  not  in 
compliance  with  these  provisions  into 
the  basic  unit  from  which  they  were 
formed.  We  will  combine  the  optional 
units  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with 
these  provisions  is  determined  to  be 
inadvertent,  and  all  the  optional  units 
are  combined,  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you. 

(c)  Enterprise  unit — Selecting  an 
enterprise  unit  entitles  you  to  receive  a 
discount  on  your  basic  imit  premium. 

(d)  Whole-farm  unit — Selecting  a 
whole-farm  unit  entitles  you  to  receive 
a  discount  on  your  enterprise  unit 
premium. 

(e)  Exclusivity  Between  Units — If  you 
select  whole-farm  unit  coverage  then 
you  cannot  select  any  other  unit 
structure.  You  may  select  enterprise 
coverage  for  one  crop  and  enterprise 
coverage  for  the  other  crop  or  basic  and/ 
or  optional  unit  coverage  for  the  other 
crop. 

3.  Life  of  Policy,  Cancellation,  and 
Termination 

(a)  This  policy  wall  be  in  effect  for  the 
1997  and  1998  crop  years  only.  After 
acceptance  of  the  application,  you  may 
not  cancel  this  policy  in  the  initial  crop 
year.  For  the  1998  crop  year,  the  j)olicy 
will  continue  in  force  unless  canceled 
or  terminated  as  provided  below. 

(b)  Either  you  or  we  may  cancel  this 
policy  after  the  initial  crop  year  by 
providing  written  notice  to  the  other  on 
or  before  the  cancellation  and 
termination  date  of  March  15. 

(c)  All  policies  issued  by  us  under  the 
authority  of  the  Act  will  terminate  as  of 
the  coincidental  or  next  termination 
date  if  any  amount  due  us  is  not  paid 
on  or  before  the  termination  date  for  the 
crop  on  which  the  amount  is  due.  Such 
unpaid  debts  will  also  make  you 
ineligible  for  any  crop  insurance 
provided  under  the  Act  until  payment  is 
made.  If  we  deduct  any  amount  due  us 
from  an  indemnity,  the  date  of  payment 
for  the  purpose  of  this  paragraph  will  be 
the  date  you  sign  the  properly 
completed  claim  for  indemnity. 

(dj  If  you  die,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  will  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  -after 
coverage  begins  for  any  crop  year,  the 
policy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 
of  the  insurance  period  and  any 


indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
agreement  provides  otherwise.  If  two  or 
more  persons  having  a  joint  interest  are 
insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

(e)  You  are  not  eligible  to  participate 
in  the  Revenue  Assurance  program  if 
you  are  identified  in  the  Non-Standard 
Classification  system. 

(f)  If  you  execute  a  High  Risk  Land 
Exclusion  Option  for  a  Revenue 
Assurance  policy,  you  may  elect  to 
insure  the  "high  risk  land"  under  a 
Catastrophic  Risk  Protection 
Endorsement.  If  both  policies  are  m 
force,  the  acreage  of  the  crop  covered 
under  the  Revenue  Assurance  policy 
and  the  acreage  covered  under  the 
Catastrophic  Risk  Protection 
Endorsement  will  be  considered  as 
separate  crops  for  insurance  purposes 
including  the  payment  of  administrative 
fees. 

4.  Insurance  Coverage 

(a)  For  each  crop  year,  the  revenue  f>er 
acre  will  be  determined  for  each  insured 
unit  as  shown  on  your  summary  of 
coverage.  The  information  necessary  to 
determine  those  amounts  will  be 
contained  in  the  premium  calculator. 

(b)  You  may  select  only  one  coverage 
level  offered  by  us  for  each  insured 
crop.  By  written  notice  to  us  you  may 
change  the  coverage  level  for  the 
following  crop  year  not  later  than  the 
sales  closing  date  for  the  affected 
insured  crop.  If  you  do  not  change  the 
coverage  level  for  the  succeeding  crop 
year  you  will  be  assigned  the  same 
coverage  level  that  was  in  effect  the 
previous  crop  year. 

(c)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45  days 
after  the  cancellation  date.  If  you  do  not 
provide  the  required  production  report, 
we  will  assign  a  yield  for  the  previous 
crop  year.  The  yield  assigned  by  us  will 
not  be  more  than  75  percent  of  the  yield 
used  by  us  to  determine  your  coverage 
for  the  previous  crop  year.  The 
production  report  or  assigned  yield  will 
be  used  to  compute  your  approved  yield 
for  the  purpose  of  determining  your 
coverage  for  the  current  crop  year.  If  you 
have  filed  a  claim  for  any  crop  year,  the 
production  used  to  determine  the 
indemnity  payment  will  be  the 
production  report  for  that  year. 

(d)  We  may  revise  your  Revenue 
Guarantee  for  any  farm  unit,  and  revise 
any  indemnity  paid  t>ased  on  that 
Revenue  Guarantee,  if  we  find  that  your 
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production  report  under  section  4(c) 
above: 

(1)  is  not  supported  by  written 
verifiable  records;  or 

(2)  fails  to  accurately  report  actual 
production. 

5.  Contract  Changes 

We  may  change  the  coverage  under 
this  policy  from  year  to  year.  Your  crop 
insurance  agent  will  have  changes  in 
policy  provisions,  premium  rate 
structiues.  and  program  dates  by 
December  31.  In  addition,  you  will  be 
notified,  in  writing,  of  these  changes. 
Such  notification  will  be  made  at  least 
30  days  prior  to  the  cancellation  date  of 
the  insured  crop. 

6.  Liberalization 

If  we  adopt  any  revisions  which 
would  broaden  the  coverage  under  this 
policy  subsequent  to  the  contract 
change  date  without  additional 
premium,  the  broadened  coverage  will 
apply. 

7.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  our  form  for  each 
insured  crop  in  the  county  on  or  before 
the  acreage  reporting  date  shown  in  the 
Special  Provisions.  This  report  must 
include  the  following  information,  if 
applicable: 

(1)  all  acreage  of  the  crop  (insurable 
and  not  insured)  in  which  you  have  a 
share; 

(2)  quarter  section,  section,  township, 
and  range  for  each  line  item  in  each 
unit; 

(3)  your  share  at  the  time  coverage 
begins; 

(4)  the  practice; 

(5)  the  type;  and 

(6)  the  date  the  insured  crop  was 
planted. 

(b)  If  you  do  not  have  a  share  in  any 
insured  crop  in  the  county  for  the  crop 
year,  you  must  submit  an  acreage  report 
so  indicating. 

(c)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premium  and  any 
indemnity  which  may  be  due,  you  may 
not  revise  this  report  after  the  acreage 
reporting  date  without  our  consent 

(d)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circumstances 
which  we  determine  to  have  actually 
existed. 

(e)  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fail  to  report  all  units,  we  may 
elect  to  determine  by  unit  the  insurable 
crop  acreage,  share,  type  and  practice  or 
deny  liability  on  any  unit. 


(f)  If  the  information  reported  by  you 
on  the  acreage  report  for  a  unit  results 
in  a  lower  premium  than  the  actual 
premium  determined  to  be  due  on  the 
basis  of  the  share,  acreage,  practice,  type 
or  other  material  information 
determined  to  actually  exist,  the 
Revenue  Guarantee  on  the  unit  will  be 
reduced  proportionately.  In  the  event 
that  acreage  is  under-reported,  all 
production  from  insurable  acreage  for 
the  unit,  whether  or  not  reported  as 
insurable,  will  be  considered 
production  to  count  in  determining  the 
indemnity. 

(g)  Errors  in  reporting  units  may  be 
corrected  by  us  to  reduce  our  liability 
and  to  conform  to  applicable  unit 
division  guidelines  at  the  time  of 
adjusting  a  loss. 

8.  Annual  Premium 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You 
will  be  billed  for  premium  due  not 
earlier  than  the  billing  date  specified  in 
the  Special  Provisions.  The  premium 
due,  plus  any  accrued  interest,  will  be 
considered  delinquent  if  any  amount 
due  us  is  not  paid  on  or  before  the 
termination  date. 

(b)  Any  amount  due  us  will  be 
deducted  from  any  replant  payment  or 
indemnity  due  you  under  the  provisions 
of  this  policy. 

(c)  The  annual  premium  is 
determined  by  multiplying  the  number 
of  insured  acres  on  each  unit  times  the 
applicable  per  acre  premium,  times  any 
applicable  discount  factor  for  enterprise 
unit  coverage  or  whole-farm  imit 
coverage,  or  any  applicable  surcharge 
factor  for  optional  unit  coverage,  times 
the  premiimi  subsidy  factor. 

(1)  See  section  3  of  the  Crop 
Provisions  for  the  applicable  discount  or 
surcharge  factors. 

(2)  The  per  acre  premium  for  a  basic 
unit  is  calculated  by  the  premium 
calculator.  The  premium  subsidy  factor 
depends  upon  the  coverage  level.  The 
premium  subsidy  factor  is  given  by  the 
following  equation:  premium  subsidy 
factor  =  1  -  (2.965  -  (.0574xCLP)  + 
(.OOOZSxCLP^)).  CLP  is  expressed  as  a 
percent  (xx.xx)  in  this  formula.  The 
premium  subsidy  will  not  exceed  that 
which  is  available  under  a  comparable 
MPCI  policy. 

9.  Insured  Crop 

(a)  The  insured  crop  will  be  that 
shown  on  your  accepted  application 
and  as  specified  in  the  Crop  Provisions 
and  must  be  grown  on  insurable 
acreage. 

(b)  A  crop  which  will  NOT  be  insured 
will  include,  but  will  not  be  limited  to. 
any  crop: 


(1)  if  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates 
and  revenue  guarantees  have  been 
established; 

(2)  of  a  type,  class  or  variety 
established  as  not  adapted  to  the  area  or 
excluded  by  the  Special  Provisions; 

(3)  that  is  a  volunteer  crop; 

(4)  that  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured) 
harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provisions  or  the  Special  Provisions; 

(5)  which  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop 
Provisions;  or 

(6)  used  for  wildlife  protection  or 
management. 

10.  Insurable  Acreage 

(a)  Acreage  planted  to  the  insured 
crop  in  which  you  have  a  share  is 
insurable  unless  it  is  acreage: 

(1)  on  which  a  crop  has  not  been 
planted  or  harvested  in  at  least  one  of 
the  three  previous  crop  years,  unless 
FSA  classifies  such  acreage  as  cropland; 

(2)  which  has  been  strip-mined; 

(3)  on  which  the  insiu^d  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insured  crop 
is  not  replanted; 

(4)  which  is  planted  with  a  crop  other 
than  the  insured  crop,  unless  allowed 
by  the  Crop  Provisions;  or 

(5)  which  is  otherwise  restricted  by 
the  Crop  Provisions  or  Special 
Provisions. 

(b)  If  insurance  is  provided  for  an 
irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adequate  facilities  and  water,  at 
the  time  coverage  begins,  to  carry  out  a 
good  irrigation  practice. 

(c)  If  acreage  is  irrigated  and  we  do 
not  provide  a  premium  rate  for  an 
irrigated  practice,  you  may  either  report 
and  insure  the  irrigated  acreage  as 
"nonirrigated,"  or  report  the  irrigated 
acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  which  we  will  insure  to  the 
amount  allowed  under  any  acreage 
limitation  program  established  by  the 
United  States  Department  of  Agriculture 
if  we  notify  you  of  that  restriction  prior 
to  the  sales  closing  date. 

1 1 .  Share  Insured 

(a)  You  may  only  insure  your  share 
(see  definition  of  share  in  section  1). 

(b)  You  as  a  landlord  (or  tenant)  may 
insure  your  tenant's  (or  landlord's) 
share  of  the  crop  if  evidence  of  the  other 
party's  approval  of  that  insurance  is 
demonstrated  (Lease,  Power  of  Attorney, 
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etc.).  The  respective  shares  must  be 
clearly  set  out  on  the  acreage  report  and 
a  copy  of  the  other  party's  approval 
must  be  retained  by  us. 

12.  Insurance  Period 

Coverage  begins  the  later  of;  the  date 
you  submit  your  application,  when  the 
insured  crop  is  planted,  or  on  the 
calendar  date  for  the  beginning  of  the 
insurance  period  if  specified  in  the  Crop 
Provisions,  and  ends  at  the  earliest  of: 

(a)  total  destruction  of  the  insured 
crop  on  the  unit; 

(d)  harvest  of  the  unit; 

(c)  final  adjustment  of  a  loss  on  a  unit; 

(d)  the  calendar  date  for  the  end  of  the 
insurance  period  contained  in  the  Crop 
Provisions; 

(e)  abandonment  of  the  crop  on  the 
unit;  or 

(f)  as  otherwise  specified  in  the  Crop 
Provisions. 

13.  Causes  of  Loss 

The  insurance  provided  is  against 
only  unavoidable  loss  of  revenue 
directly  caused  by  specific  causes  of 
loss  contained  in  the  Crop  Provisions. 
All  other  causes  of  loss,  including  but 
not  limited  to  the  following,  are  NOT 
covered: 

(a)  negligence,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  the  failure  to  follow  recognized 
good  farming  practices  for  the  insured 
crop; 

(c)  water  contained  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project; 

(d)  failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  failure  to  carry  out  a  good 
irrigation  practice  for  the  insured  crop 
if  applicable. 

14.  Replanting  Payment 

(a)  If  allowed  by  the  Crop  Provisions, 
a  replanting  payment  may  be  made  on 
an  insured  crop  replanted  after  we  have 
given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20 
percent  of  the  insured  acreage  for  the 
unit  (as  determined  on  the  final  planting 
date).  The  20  acres  or  20  percent 
requirement  is  to  be  applied  for  each 
crop  in  a  whole  farm  unit. 

(d)  No  replanting  pwyment  will  be 
made  on  acreage: 

(1)  on  which  our  appraisal  establishes 
that  revenue  will  exceed  90  percent  of 
the  Revenue  Cuarantee,  set  by  the  Crop 
Provisions,  divided  by  your  share; 

(2)  initially  planted  prior  to  the  date 
established  by  the  Special  Provisions;  or 

(3)  on  which  one  replanting  payment 
has  already  been  allowed  for  the  crop 
year. 


(c)  The  replanting  payment  per  acre 
will  be  your  actual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  in  accordance  with  the  Crop 
Provisions. 

(d)  If  the  information  reported  by  you 
on  the  acreage  report  results  in  a  lower 
premium  than  the  actual  premium 
determined  to  be  due  based  on  the 
acreage,  share,  practice,  or  type 
determined  actually  to  have  existed,  the 
replanting  payment  will  be  reduced 
proportionately. 

(e)  No  replanting  payment  will  be 
paid  for  replanting  any  crop  if  we 
determine  it  is  not  practical  to  replant 
(see  section  1). 

15.  Duties  in  the  Event  of  Damage  or 
Loss 

Your  Duties: 

(a)  In  case  of  damage  to  any  insured 
crop  or  loss  of  revenue  you  must: 

(1)  protect  the  crop  from  further 
damage  by  providing  sufficient  care; 

(2)  give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insurance  period),  by  unit,  for  each 
insured  crop; 

(3)  leave  representative  samples  intact 
for  each  field  of  the  damaged  unit  as 
may  be  required  by  the  Crop  Provisions; 
and 

(4)  give  us  notice  of  expected  revenue 
loss  not  later  than  45  days  after  the  date 
the  county  harvest  price  is  published  if 
your  production  multiplied  by  the 
county  harvest  price  is  less  than  the 
revenue  guarantee. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  destroy  any  of  the  insured  crop 
which  is  not  harvested; 

(2)  put  the  insured  crop  to  an 
alternative  use; 

(3)  put  the  acreage  to  another  use;  or 

(4)  abandon  any  portion  of  the 
insured  crop. 

We  will  not  give  such  consent  if  it  is 
practical  to  replant  the  crop  or  until  we 
have  made  an  appraisal  of  the  potential 
production  of  the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  yoiu-  loss  not  later  than 
60  days  after  the  end  of  the  insurance 
period.  This  claim  must  include  all  the 
information  we  require  to  settle  the 
claim. 

(d)  Upon  our  request,  you  must: 

(1)  provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop 
by  unit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  submit  to  examination  under  oath. 


(e)  You  must  establish  the  total 
production  for  the  insured  crop  on  the 
unit  and  that  any  loss  of  production  has 
been  directly  caused  by  one  or  more  of 
the  insured  causes  (see  Crop  Provisions) 
during  the  insurance  period. 

(0  All  notices  required  in  this  secticgi 
that  must  be  received  by  us  within  72 
hours  may  be  made  by  telephone  or  in 
person  to  yoiu-  crop  insurance  agent  but 
must  be  confirmed  in  writing  within  15 
days. 

Our  Duties: 

(a)  If  you  have  complied  with  all  the 
policy  provisions  we  will  pay  your  loss 
within  30  days  after: 

(1)  we  reach  agreement  with  you;  or 

(2)  the  entry  of  a  final  judgment  by  a 
court  of  competent  jurisdiction. 

(b)  In  the  event  we  are  unable  to  pay 
your  loss  within  30  days,  we  will  give 
you  notice  of  our  intentions  within  the 
30  day  period. 

(c)  We  may  defer  the  adjustment  of  a 
loss  until  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  to  provide  sufficient  care 
for  the  crop  during  the  deferral  f>eriod. 

(d)  We  recognize  and  apply  the  MPd 
loss  adjustment  procedures  established 
or  approved  by  the  FCIC  to  determine 
production  to  count. 

16.  Production  Included  in  Determining 
Indemnities 

(a)  The  total  production  to  be  counted 
for  a  unit  will  include  all  production 
determined  in  accordance  with  the  Crop 
Provisions. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  on  the  basis  of  our  field 
appraisals  conducted  after  the  end  of 
the  insurance  period. 

1 7.  Crops  as  Payment 

You  must  not  abandon  any  crop  to  us. 
We  will  not  accept  any  crop  as 
compensation  for  payments  due  us. 

18.  Arbitration 

If  you  and  we  fail  to  agree  on  any 
factual  determination,  disagreement  will 
be  resolved  in  accordance  with  the  rules 
of  the  American  Arbitration 
Association.  Failure  to  agree  with  any 
factual  determination  made  by  Federal 
Crop  Insurance  Corporation  must  be 
resolved  pursuant  to  7  CFR  part  11. 

19.  Access  to  Insured  Crop  and  Record 
Retention 

(a)  We  reserve  the  right  to  examine 
the  insured  crop  as  often  as  we 
reasonably  require. 

(b)  For  three  years  after  the  end  of  the 
crop  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
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the  harvesting,  storage,  shipment,  sale, 
or  other  disposition  of  all  the  insured 
crop  produced  on  each  unit.  This 
requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the 
production  report  for  each  unit.  You 
must  also  upon  our  request,  provide 
separate  records  showing  the  same 
information  for  production  from  any 
acreage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
in  writing.  Your  feilure  to  keep  and 
maintain  such  records  may,  at  our 
option,  result  in: 

(1)  cancellation  of  the  policy; 

(2)  assignment  of  production  to  units 
by  us;  or 

(3)  a  determination  that  no  indemnity 
is  due. 

(c)  Any  person  designated  by  us  will, 
at  any  time  during  the  record  retention 
period,  have  access: 

(1)  to  any  records  relating  to  this 
insurance  at  any  location  where  such 
records  may  be  found  or  maintained; 
and 

(2)  to  the  farm. 

(d)  By  applying  for  insurance  under 
the  Act,  or  by  continuing  insurance 
previously  applied  for,  you  authorize 
us,  or  any  person  acting  for  us,  to  obtain 
records  relating  to  the  insured  crop  from 
any  person  who  may  have  custody  of 
those  records  including,  but  not  limited 
to,  county  FSA  offices,  banks, 
warehouses,  gins,  cooperatives, 
marketing  associations,  accountants,  etc. 
You  must  assist  us  in  obtaining  all 
records  which  we  request  from  third 
parties. 

(e)  This  policy  will  be  considered  a 
continuation  of  any  prior  MPCI  policy 
for  actual  production  history  purposes 
under  7  CFR  part  400,  subpart  G.  You 
need  not  resubmit  production  reports 
provided  under  the  former  policy. 

20.  Other  Insumnce 

(a)  Other  Like  Insurance. 

You  must  not  obtain  any  other  crop 
insurance  issued  under  the  authority  of 
the  Act,  on  your  share  of  the  insured 
crop.  If  we  determine  that  more  than 
one  policy  on  your  share  is  intentional, 
you  may  be  subject  to  the  fraud 
provisions  under  this  policy.  If  we 
determine  that  the  violation  was  not 
intentional,  the  policy  with  the  earliest 
date  of  application  will  be  in  force  and 
all  other  policies  will  be  void.  Nothing 
in  this  section  prevents  you  from 
obtaining  other  insurance  not  issued 
under  the  Act. 

(b)  Other  Insurance  Against  Fire. 

If  you  have  other  insurance,  whether 
valid  or  not.  against  damage  to  the 
insured  crop  by  fire  during  the 


insurance  period  we  will  be  liable  for 
loss  for  the  smaller  of: 

(1)  the  amount  of  indemnity 
determined  pursuant  to  this  policy 
without  regard  to  any  other  insurance; 
or 

(2)  the  amount  by  which  the  loss  is 
determined  to  exceed  the  indemnity 
paid  or  payable  under  such  other 
insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  will  be  the 
reduction  in  revenue  of  the  insured  crop 
on  the  unit  involved  determined 
pursuant  this  policy. 

21 .  Conformity  to  Food  Security  Act 

Although  your  violation  of  a  number 
of  federal  statutes,  including  the  Act, 
may  cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract, 
you  should  be  aware  that  your  policy 
will  be  canceled  if  you  are  determined 
to  be  ineligible  to  receive  benefits  under 
the  Act,  due  to  violation  of  the 
Controlled  Substance  Provision  (title 
XVII)  of  the  Food  Security  Act  of  1985 
(Pub.  L.  99-198)  and  the  regulations 
promulgated  under  the  Act  by  the 
United  States  Department  of 
Agriculture.  Your  insurance  policy  will 
be  canceled  if  you  are  determined,  by 
the  appropriate  United  States 
Government  Agency,  to  be  in  violation 
of  these  provisions.  We  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  and  your  premium  will  be 
refunded  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid. 

22.  Amounts  Due  Us 

(a)  Interest  will  accrue  at  the  rate  of 
1.25  percent  simple  interest  per 
calendar  month,  or  any  part  thereof,  on 
any  unpaid  amount  due  us.  For  the 
purpose  of  premiiun  amounts  due  us, 
interest  will  start  on  the  first  day  of  the 
month  following  the  premium  billing 
date  specified  in  the  Special  Provisions. 

(b)  For  the  purpose  of  any  other 
amounts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  on  the  date 
that  notice  is  issued  to  you  for  the 
collection  of  the  unearned  amount. 
Amounts  found  due  under  this  section 
will  not  be  charged  interest  if  payment 
is  made  within  30  days  of  issuance  of 
the  notice  by  us.  The  amount  will  be 
considered  delinquent  if  not  paid 
within  30  days  of  the  date  the  notice  is 
issued  by  us. 

(c)  All  amounts  paid  will  be  applied 
first  to  expenses  of  collection,  if  any  (see 
section  22(d)),  second,  to  the  reduction 
of  accrued  interest,  and  then  to  the 
principal  balance. 

(d)  If  we  determine  that  it  is  necessary 
to  contract  with  a  collection  agency  or 


to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection.  Those  expenses 
will  be  paid  before  the  application  of 
any  amounts  to  interest  or  principal. 

23.  Legal  Action  Against  Us 

(a)  You  may  not  bring  legal  action 
against  us  unless  you  have  complied 
with  all  of  the  policy  provisions. 

(b)  Your  right  to  recover  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  is 
limited  or  excluded  by  this  contract  or 
by  Federal  Regulations. 

24.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  in 
connection  with  any  claim  for 
indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest 
computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by 

a  final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  61st 
day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed 
claim  on  our  form.  Interest  will  be  paid 
only  if  the  reason  for  our  failure  to 
timely  pay  is  NOT  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or 
payment  of  the  indemnity.  The  interest 
rate  will  be  that  established  by  the 
Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611),  and  published  in  the 
Federal  Register  semiannually  on  or 
about  January  1  and  July  1  of  each  year 
and  may  vary  with  each  publication. 

25.  Concealment,  Misrepresentation  or 
Fraud 

This  policy  will  be  void  in  the  event 
you  have  falsely  or  fraudulently 
concealed  either  the  fact  that  you  are 
restricted  from  receiving  benefits  under 
the  Act,  or  that  action  is  pending  which 
may  restrict  your  eligibility  to  receive 
such  benefits.  We  will  also  void  this 
policy  if  you  or  anyone  assisting  you 
has  intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  or  any  other  Federal 
Crop  Insurance  Corporation  policy  or 
reinsured  policy.  This  voidance  will  not 
affect  your  obligation  to  pay  premiums 
or  waive  any  of  our  rights  under  this 
policy,  including  the  right  to  collect  any 
amount  due  us.  The  voidance  will  be 
effective  as  of  the  time  coverage  began 
for  the  crop  year  within  which  such  act 
occurred. 
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26.  Transfer  of  Coverage  and  Right  To 
Indemnity 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer 
your  coverage  rights.  The  transfer  must 
be  on  our  form  and  approved  by  us. 
Both  you  and  the  person  to  whom  you 
transfer  your  interest  are  jointly  and 
severally  liable  for  the  payment  of  the 
premium.  The  transferee  has  all  rights 
and  responsibilities  under  this  policy 
consistent  with  the  transferee's  interest. 

27.  Asagnment  of  Indemnity 

You  may  assign  to  another  party  yoin- 
right  to  an  indemnity  for  the  crop  year. 
The  assignment  must  be  on  our  form 
and  will  not  be  effective  until  approved 
in  writing  by  us.  The  assignee  will  have 
the  right  to  submit  all  loss  notices  and 
forms  as  required  by  the  policy. 

28.  Subrogation  (Recovery  of  Loss  From 
a  Third  Party) 

Because  you  may  be  able  to  recover 
all  or  a  part  of  your  loss  from  someone 
other  than  us,  you  must  do  all  you  can 
to  preserve  this  right.  If  we  pay  you  for 
your  loss,  your  right  to  recovery  will,  at 
our  option,  belong  to  us.  If  we  recover 
more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

29.  Descriptive  Headings 

The  descriptive  headings  of  the 
various  policy  provisions  are  formulated 
for  convenience  only  and  are  not 
intended  to  affect  the  construction  or 
meaning  of  any  of  the  policy  provisions. 

30.  Notices 

All  notices  required  to  be  given  by 
you  must  be  in  writing  and  received  by 
your  crop  insurance  agent  within  the 
designated  time  unless  otherwise 
provided  by  the  notice  requirement. 
Notices  required  to  be  given 
inunediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time 
of  the  notice  will  be  determined  by  the 
time  of  our  receipt  of  the  written  notice. 
If  the  date  by  which  you  are  required  to 
submit  a  report  or  notice  falls  on 
Saturday,  Sunday,  or  a  Federal  holiday, 
or,  if  your  agent's  office  is,  for  any 
reason,  not  open  for  business  on  the 
date  you  are  required  to  submit  such 
notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day.  All  notices  and  communications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  Crop 
Insurance  Agent.  You  should  advise  us 
immediately  of  any  change  of  address. 


Revenue  Assurance — Com  and 
Soybean  Crop  Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsured  under  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended. 

1.  Definitions 

County  harvest  price — The  price  used 
to  value  production  to  count.  It  is  the 
simple  average  of  the  daily  posted 
county  prices  as  pubhshed  by  USDA  for 
each  county.  For  com,  the  county 
harvest  price  is  the  average  of  the  daily 
posted  county  prices  for  com  in 
November  of  the  crop  year.  For 
soybeans,  the  county  harvest  price  is  the 
average  of  the  daily  posted  county 
prices  for  soybeans  in  October.  The 
county  harvest  price  will  be  cfdculated 
by  FCIC  by  November  5  for  soybeans 
and  December  5  for  com. 

Expected  per-acre  revenue — The 
approved  APH  yield  times  the  projected 
county  price. 

Final  planting  date— The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  unit  revenue 
guarantee. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county 
for  the  insured  crop  to  make  normal 
progress  toward  matiuity  and  produce 
at  least  the  yield  used  to  determine  the 
expected  per-acre  revenue,  and  are 
those  recognized  by  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  as  compatible  with 
agrononHc  and  weather  conditions  in 
the  area. 

Harvest — Combining,  threshing,  or 
picking  the  insured  crop  for  grain. 

Interplanted — Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems,  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  irrigated  unit  revenue 
guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting 
period. 

Late  planting  period— The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends 
twenty-five  (25)  days  after  the  final 
planting  date. 


Maximum  per-acre  revenue 
guarantee— The  expected  per-acre 
revenue  times  the  coverage  level  percent 
(.7500). 

Minimum  per-acre  revenue 
guarantee — The  expected  per-acre 
revenue  times  the  coverage  level  percent 
(.6500). 

Planted  acreage— Land  in  which  seed 
has  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  The  crop  must 
initially  be  planted  in  rows  to  be 
considered  planted.  Com  must  be 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation.  Planting 
in  any  other  manner  will  be  considered 
as  a  failure  to  follow  recognized  good 
farming  practices  and  any  loss  of 
production  will  not  be  insured  unless 
otherwise  provided  by  the  Special 
Provisions. 

Prevented  planting— InabiUty  to  plant 
the  insured  crop  with  proper  equipment 
by  the  final  planting  date  designated  in 
the  Sp>ecial  Provisions  for  the  insured 
crop  in  the  county  or  the  end  of  the  late 
planting  period.  You  must  have  been 
unable  to  plant  the  insured  crop  due  to 
an  insured  cause  of  loss  that  h^ 
prevented  the  majority  of  producers  in 
the  surrounding  area  from  planting  the 
same  crop. 

Prevented  planting  guarantee — The 
prevented  planting  guarantee  for  such 
acreage  will  be  that  percentage  of  the 
unit  revenue  guarantee  for  timely 
planted  acres  as  set  forth  in  section 
11(d). 

Projected  county  price — The  price 
used  to  determine  the  unit  revenue 
guarantee.  Projected  county  prices 
represent  our  best  projections — before 
planting — of  the  county  harvest  prices 
for  com  and  soybeans  (see  section  1). 
The  first  step  in  making  these 
projections  is  to  calculate  the  simple 
average  of  the  final  closing  daily 
settlement  prices  in  Febmary  on  the 
Chicago  Board  of  Trade  (CBOT) 
December  com  futures  contract  and 
November  soybean  futures  contract  for 
the  current  crop  year.  Projected  county 
prices  are  found  by  subtracting  county- 
specific  adjustment  factors  firom  these 
average  Febmary  CBOT  prices.  County 
adjustment  factors  reflect  the  historical 
difference  between  county  harvest 
prices  and  CBOT  futures  prices  in  the 
harvest  month.  The  county  adjustment 
factors  are  known  and  fixed  in  January 
before  planting.  For  com,  the  county 
adjustment  factor  is  the  historical 
difference  between  county  harvest 
prices  for  com  and  the  simple  average 
of  the  final  daily  settlement  prices  in 


r?H:'*' 


Federal  Register  /  Vol.  62.  No.  120  /  Monday,  June  23,  1997  /  Notices 


November  on  the  CBOT  December  com 
futures  contract.  For  soybeans,  the 
county  adjustment  factor  is  the 
historical  difference  between  county 
harvest  prices  for  soybeans  and  the 
simple  average  of  the  final  daily 
settlement  prices  in  October  on  the 
November  soybeans  futures  contract. 
The  projected  county  prices  will  be 
calculated  by  FCIC  by  March  5  of  the 
current  crop  year.  The  projected  county 
prices  for  com  and  soybeans  in 
Pottawattamie  County  are  the  simple 
averages  of  the  respective  projected 
county  prices  for  East  and  West 
Pottawattamie. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  seed 
of  the  same  insured  crop,  and  replacing 
the  seed  for  the  same  crop  in  the 
insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

Selected  per-acre  revenue  guamntee — 
The  per-acre  dollar  amount  of  revenue 
protection  you  select.  This  amount  of 
revenue  protection  cannot  be  less  than 
the  minimum  per-acre  revenue 
guarantee  nor  more  than  the  maximum 
per-acre  revenue  guarantee. 

Silage — A  product  that  results  from 
severing  the  plant  from  the  land  and 
chopping  it  for  the  purpose  of  livestock 
feed. 

Timely  planted — Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  {^visions  for  the  insured  crop 
in  the  county. 

Unit  revenue  guamntee — The  selected 
per-acre  revenue  guarantee,  times  the 
number  of  insured  acres  on  the  unit, 
times  your  share. 

2.  Revenue  Guarantee 


county.  Only  one  coverage  level  (see 
section  1  of  the  Basic  Provisions)  can  be 
selected  for  the  whole-farm  unit. 

3.  Annual  Premium 

The  annual  premium  on  a  unit  is 
determined  using  the  following 
procedures  for  the  different  types  of 
units.  All  information  needed  to 
calculate  per-acre  premiums  are 
obtained  from  the  premium  calculator. 
The  annual  premium  you  pay  equals  the 
annual  premium,  times  the  premium 
subsidy  factor  (see  section  8(c)(2)  of  the 
Basic  Provisions). 

(a)  Basic  units:  The  per-acre  premium 
on  a  basic  unit  is  found  using  the 
premium  calculator.  The  aiuiual 
premium  for  a  basic  unit  equals  the  per- 
acre  premiimi,  times  the  number  of 
insured  acres  on  the  unit,  times  your 
share. 

(b)  Optional  units:  The  per-acre 
premium  for  an  optional  unit  equals  the 
premium  from  the  premium  calculator, 
times  an  optional  unit  surcharge  factor. 
The  optional  unit  surcharge  factor 
equals  1.22  for  com  and  1.30  for 
soybeans.  The  annual  premium  for  an 
optional  unit  equals  the  per-acre 
premium  for  the  optional  unit,  times  the 
number  of  insured  acres  on  the  optional 
unit,  times  your  share. 

(c)  Enterprise  units:  The  aimual 
premium  for  a  com  enterprise  unit  is 
found  by  totaling  the  annual  premiums 
for  com  as  if  basic  and/or  optional  units 
had  been  selected  in  a  county,  and  then 
multiplying  the  total  by  the  com 
enterprise  discount  factor.  The  annual 
premium  for  a  soybean  enterprise  unit 
is  found  by  totaling  the  annual 
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(a)  Basic  and  optional  umt  revenue  discount  factors  are: 
guarantee:  A  unit  revenue  guarantee  (see 
section  1)  is  computed  for  each  basic 
and  optional  unit.  The  coverage  level 
(see  section  1  of  the  Basic  Provisions) 
for  each  crop  unit  must  be  the  same. 

(b)  Enterprise  unit  revenue  guarantee: 
For  a  com  enterprise  unit,  total  the 
revenue  guarantees  for  com  as  if  basic 
units  and  /or  optional  units  had  been 
selected  in  a  county.  For  a  soybean 
enterprise  unit,  total  the  revenue 
guarantees  for  soybeans  as  if  basic  and/ 
or  optional  units  had  been  selected  in  a 
county. 

(c)  Whole-farm  unit  revenue  (d)  Whole-farm  units:  The  annual 
guarantee:  Total  the  revenue  guarantees      premium  on  a  whole-farm  unit  equals 
for  both  com  and  soybeans  as  if                   the  sum  of  the  annual  premiums  for 
enterprise  units  bad  been  selected  in  a        com  and  soybeans  as  if  enterprise  units 


Numt>ef  o1  sec- 
tions 

Com  dis- 
count factor 

Soyt)eans 

discount 

lactor 

1  

2  

3  

4  

5  

6  

7  „ 

8  

9  or  more  

1.00 
0.85 
0.81 
0.79 

0.775 
0.76 
0.75 

0.745 
0.74 

1.00 
0.76 
0.69 
0.65 
0.61 
0.59 
0.58 
0.57 
0.56 

had  been  selected  in  a  county,  times  the 
whole-farm  discount  factor.  The  whole- 
fsirm  discount  factor  varies  with  the 
ratio  of  the  total  number  of  planted  com 
acres  to  the  total  numbex  of  planted  com 
acres  and  planted  soybeem  acres  in  a 
county,  rounded  to  the  nearest  tenth. 
The  whole-farm  unit  discount  factors 
are: 


Ratio  o(  planted  com  acres 

to  planted  com  acres  plus 

planted  soybean  acres 


0.0 
0.1 
0.2 
0.3 
0.4 
0.5 
0.6 
0.7 
0.8 
0.9 
1.0 


Whole-farm 
discount  factor 


1.00 
0.92 
0.86 
0.82 
0.80 

8.80 
.82 
0.85 
0.89 
0.94 
1.00 


4.  Insured  Crop 

(a)  Com — In  accordance  with  section 
9  (Insured  Crop)  of  the  Basic  Provisions, 
the  crop  insured  will  be  com  for  which 
premiums  are  provided  by  the  premium 
calculator: 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area; 

(3)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass 
or  legume;  and 

(4)  That  is  planted  for  harvest  as 
grain. 

(b)  In  addition  to  the  provisions  of 
section  4(a),  the  com  crop  insured  will 
be  all  com  that  is  yellow  dent  or  white 
com,  including  mixed  yellow  and 
white,  waxy,  high-lysine  com,  high-oil 
com  blends  containing  mixtures  of  at 
least  ninety  percent  high  yielding 
yellow  dent  female  plants  with  high-oil 
male  pollinator  plants,  commercial 
varieties  of  high-protein  hybrids,  and 
excluding: 

(1)  Hign-amylose,  high-oil  except  as 
defined  in  section  4(b),  flint,  flour, 
Indian,  or  blue  com,  or  a  variety 
genetically  adapted  to  provide  forage  for 
wildlife  or  any  other  open  pollinated 
com. 

(2)  A  variety  of  com  adapted  for  silage 
use  when  the  com  is  reported  for 
insurance  as  grain. 

(c)  Soybeans — In  accordance  with 
section  9  (Insured  Crop)  of  the  Basic 
Provisions,  the  crop  insured  will  be  the 
soybean  crop  you  elect  to  insure  for 
which  premiums  are  provided  by  the 
premium  calculator: 
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(1)  In  which  you  have  a  share; 

(2)  That  are  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area;  and 

(3)  That  are  not: 

(i)  Interpianted  with  another  crop; 
and 

(ii)  Planted  into  an  established  grass 
or  legume;  and 

(4)  That  are  planted  for  harvest  as 
beans. 

5.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  (Insurable  Acreage)  of  the 
Basic  Provisions,  any  acreage  of  the 
insured  crop  damaged  before  the  final 
planting  date,  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  an  amount  equal  to 
the  unit  revenue  guarantee  divided  by 
yoiiT  share  on  the  unit  must  be 
replanted  unless  we  agree  that 
replanting  is  not  practical  (see  section 
1).  The  price  used  to  determine  if  90 
percent  of  the  unit  revenue  guarantee 
can  be  achieved  is  the  projected  county 
price. 

6.  Insurance  Period 

In  accordance  with  the  provisions 
under  section  12  (Insurance  Period)  of 
the  Basic  Provisions,  the  calendar  date 
for  the  end  of  the  insurance  period  is 
the  December  10  immediately  following 
planting. 

7.  Causes  of  Loss 

Insurance  is  provided  only  against  an 
unavoidable  loss  of  revenue  due  to  the 
following  causes  of  loss  which  occur 
within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  an 
unavoidable  cause  of  loss  occurring 
within  the  insurance  period;  or 

(h)  A  decline  in  the  county  harvest 
price  below  the  projected  coimty  price. 

8.  Replanting  Payments 

(a)  In  accordance  with  section  14 
(Replanting  Payment)  of  the  Basic 
Provisions,  a  replanting  payment  is 
allowed  if  the  insured  crop(s)  on  a  unit 
was  damaged  by  an  insurable  cause  of 
loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  90 
percent  of  the  unit  revenue  guarantee 


divided  by  your  share  on  the  imit  and 
it  is  practical  to  replant  (see  section  1). 

(b)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be  the 
lesser  of  20  percent  of  the  unit  revenue 
guarantee  divided  by  the  number  of 
insured  acres  on  the  unit  or,  for  com,  an 
amount  found  by  multiplying  8  bushels, 
times  projected  county  price,  times  your 
share,  or  for  soybeans,  an  amount  equal 
to  3  bushels  for  soybeans,  times 
projected  county  price,  times  your 
share. 

(c)  When  more  than  one  person 
insures  the  same  crop  on  a  share  basis, 
a  replanting  payment  based  on  the  total 
shares  insured  by  us  may  be  made  to  the 
insured  person  who  incurs  the  total  cost 
of  replanting.  Payment  will  be  made  in 
this  manner  only  if  an  agreement  exists 
between  the  insured  persons  which: 

(1)  Requires  one  person  to  incur  the 
entire  cost  of  replanting;  or 

(2)  Gives  the  right  to  all  replanting 
payments  to  one  person 

(d)  When  the  insured  crop  is 
replanted  using  a  practice  that  is 
uninsurable  as  an  original  planting,  the 
unit  revenue  guarantee  will  be  reduced 
by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

9.  Duties  in  the  Event  of  Damage  or  Loss 

In  accordance  with  the  requirements 
of  section  15  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Basic  Provisions, 
if  you  initially  discover  damage  to  any 
insured  crop  within  15  days  of  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  extend  the  entire 
length  of  each  field,  and  must  not  be 
harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  is  completed. 

10.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  records  of  production: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided:  or 

(2)  For  any  basic  imit,  we  will  allocate 
any  commingled  production  to  such 
imits  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 


(i)  Multiplying  the  applicable  county 
harvest  price  times  the  production  to 
count  on  each  unit  (see  section  lO(c-e) 
below),  times  your  share;  and 

(ii)  Subtracting  the  result  of  section 
10(b)(l)(i)  from  each  unit  revenue 
guarantee. 

If  the  result  of  section  10(b)(l)(ii)  is 
greater  than  zero,  an  indemnity  equal  to 
the  result  of  section  10(b)(l)(ii)  will  be 
paid  to  you.  If  the  result  of  section 
10Cb)(l)(ii)  is  less  than  or  equal  to  zero, 
no  indemnity  will  be  paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  as 
follows: 

(i)  Multiplying  the  applicable  crop 
county  harvest  price,  times  applicable 
crop  production  to  count  as  if  basic  and/ 
or  optional  units  had  been  selected  in  a 
county,  times  your  share; 

(ii)  Totaling  the  results  of  section 
10(b)(2)(i);  and 

(iii)  Subtracting  the  result  of  section 
10(b)(2)(ii)  from  the  enterprise  unit 
revenue  guarantee. 

If  the  result  of  section  10(b)(2)(iii)  is 
greater  than  zero,  an  indemnity  equal  to 
the  result  of  section  10(b)(2)(iii)  will  be 
paid  to  you.  If  the  result  of  section 
10(b)(2)(iii)  is  less  than  or  equal  to  zero, 
no  indemnity  will  be  paid.  Under 
enterprise  coverage  you  may  not  be 
eligible  for  an  indemnity  even  if  one  of 
your  basic  units  has  a  loss  of  revenue. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  as 
follows: 

(i)  For  all  com  in  a  county  and  for  all 
soybeans  in  a  county,  multiply  the 
applicable  crop  county  harvest  price, 
times  applicable  crop  production  to 
count  as  if  enterprise  units  had  been 
selected  in  a  county,  times  your  share; 

(ii)  Total  the  results  of  section 
10(b)(3)(i)  for  all  (com  and  soybeans); 
and 

(iii)  Subtract  the  result  of  section 
10(b)(3)(ii)  from  the  whole-farm  unit 
revenue  guarantee. 

If  the  result  of  section  10(b)(3)(iii)  is 
greater  than  zero,  an  indemnity  equal  to 
the  result  of  section  10(b)(3)(iii)  will  be 
paid  to  you.  If  the  result  of  section 
10(b)(3)(iii)  is  less  than  or  equal  to  zero, 
no  indemnity  will  be  paid.  Under 
whole-farm  coverage  you  may  not  be 
eligible  for  an  indemnity  even  if  one  (or 
more)  of  your  basic  units  has  a  revenue 
loss. 

(c)  The  total  production  to  count  in 
bushels  from  ail  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  selected  per-acre 
revenue  guarantee  (approved  yield, 
times  the  coverage  level,  times  the 
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projected  county  price)  will  be  used  for 
such  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us; 

(iij  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  10(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  and  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement  the  insurance  period  for 
that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occiirred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  anoQier 
use  will  be  used  to  determine  the 
amount  of  production  to  count.);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested:  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Matiire  crop  production 
(excluding  silage  type  or  com  insiued  or 
harvested  as  silage)  may  be  adjusted  for 
excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable  it  will  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
f>ercent  for  each  0.1  percent  age  point  of 
moisture  in  excess  of: 

(i)  Fifteen  percent  for  com  (If 
moisture  exceeds  30  percent, 
production  will  be  reduced  0.2  p>ercent 
for  each  0. 1  percentage  point  above  30 
percent;  and 

(ii)  Thirteen  percent  for  soybeans. 


We  may  obtain  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in: 

(A)  Com  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight 
or  kernel  damage  (excluding  heat 
damage)  or  having  a  musty,  sour,  or 
commercially  objectionable  foreign 
odor;  or 

(B)  Soybeans  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kernel  damage  (excluding  heat  damage) 
or  having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
(except  garlic  odor),  or  which  meet  the 
special  grade  requirements  for  garlicky 
soybeans;  or 

(ii)  Substances  or  conditions  are 
present  that  are  identified  by  the  Food 
and  Drug  Administration  or  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  under  the  authority  of 
the  United  States  Grain  Standards  Act 
or  the  United  States  Warehouse  Act 
with  regard  to  deficiencies  in  quality,  or 
by  a  laboratory  approved  by  us  with 
regard  to  substances  or  conditions 
injurious  to  human  or  animal  health. 
(Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  our  loss 
adjuster.) 

(4)  The  crop  grain  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  10(d)  (2)  and  (3), 
will  be  reduced  by  the  quality 
adjustment  factor  contained  in  the 
Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

1 1 .  Late  Planting  and  Prevented 
Planting 

(a)  Insurance  will  be  provided  for 
acreage  planted  to  the  insured  crop 
during  the  late  planting  period  (see 


section  11(c)),  and  acreage  you  were 
prevented  from  planting  (see  section 
11(d)).  These  coverages  provide  reduced 
amounts  of  protection.  The  reduced 
guarantees  will  be  combined  with  the 
unit  revenue  guarantee  for  timely 
planted  acreage.  The  premium  amount 
for  late  planted  acreage  and  eligible 
prevented  planting  acreage  will  be  the 
same  as  that  for  timely  planted  acreage. 
If  the  amount  of  premium  you  are 
required  to  pay  for  late  planted  acreage 
or  prevented  planting  acreage  exceeds 
the  liability  on  such  acreage,  coverage 
for  those  acres  will  not  be  provided  (no 
premium  will  be  due  and  no  indemnity 
will  be  paid  for  such  acreage).  For 
example,  assume  you  insure  one  unit  in 
which  you  have  a  100  percent  share. 
The  unit  consists  of  150  acres,  of  which 
50  acres  were  planted  timely,  50  acres 
were  planted  7  days  after  the  final 
planting  date  (late  planted),  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage.  To 
calculate  the  amount  of  any  indemnity 
which  may  be  due  to  you,  the  unit 
revenue  guarantee  for  the  unit  will  be 
computed  as  follows: 

(1)  For  timely  planted  acreage, 
multiply  the  unit  revenue  guarantee  for 
timely  planted  acreage  by  the  50  acres 
planted  timely; 

(2)  For  late  planted  acreage,  multiply 
the  unit  revenue  guarantee  for  timely 
planted  acreage  by  93  percent  and 
multiply  the  result  by  the  50  acres 
planted  lete;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  unit  revenue  guarantee  for 
timely  planted  acreage  by: 

(i)  Fifty  percent  and  multiply  the 
result  by  the  50  acres  you  were 
prevented  from  planting  if  the  acreage  is 
eligible  for  prevented  planting  coverage, 
and  if  the  acreage  is  left  idle  for  the  crop 
year,  or  if  a  cover  crop  is  planted  not  for 
harvest.  Prevented  planting 
compensation  hereunder  will  not  be 
denied  because  the  cover  crop  is  hayed 
or  grazed;  or 

Ui)  Twenty-five  percent  and  multiply 
the  result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage 
is  eligible  for  prevented  planting 
coverage,  and  if  you  elect  to  plant  a 
substitute  crop  for  harvest  after  the  10th 
day  following  the  final  planting  date  for 
the  insured  crop. 

The  total  of  tne  three  calculations  will 
be  the  unit  revenue  guarantee  for  the 
unit.  Your  premium  will  be  based  on 
the  result  of  multiplying  the  applicable 
per-acre  premium  for  timely  planted 
acreage  by  the  150  acres  in  the  unit. 

(b)  If  you  were  prevented  fit)m 
planting,  you  must  provide  written 
notice  to  us  not  later  than  the  acreage 
reporting  date. 
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(c)  Late  Planting. 

(1)  For  acreage  planted  to  the  insured 
crop  after  the  final  planting  date  but  on 
or  before  25  days  after  the  final  planting 
date,  the  unit  revenue  guarantee  for 
each  acre  will  be  reduced  for  each  day 
planted  after  the  final  planting  date  by: 

(i)  One  percent  for  the  firet  through 
the  tenth  day;  and 

(ii)  Two  percent  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  7  (Report  of  Acreage)  of  the 
Basic  Provisions,  you  must  report  the 
dates  the  acreage  is  planted  within  the 
late  planting  period. 

(3)  If  planting  of  the  insured  crop 
continues  after  the  final  planting  date, 
or  you  are  prevented  from  planting 
during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later 
of: 

(i)  The  acreage  reporting  date 
contained  in  the  Special  Provisions  for 
the  insured  crop;  or 

(ii)  Five  (5)  days  after  the  end  of  the 
late  planting  period. 

(d)  Prevented  Planting  (Including 
Planting  After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from 
planting  the  insured  crop  (see  section  1) 
you  may  elect: 

(i)  To  plant  the  insured  crop  during 
the  late  planting  period.  The  unit 
revenue  guarantee  for  such  acreage  will 
be  detennined  in  accordance  with 
section  11(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any 
crop  except  a  cover  crop  not  for  harvest. 
You  may  also  elect  to  plant  the  insured 
crop  after  the  late  planting  period.  In 
either  case,  the  unit  revenue  guarantee 
for  such  acreage  will  be  50  f)ercent  of 
the  unit  revenue  guarantee  for  timely 
planted  acres.  For  example,  if  your  unit 
revenue  guarantee  for  timely  planted 
acreage  is  $100  per  acre,  your  prevented 
planting  unit  revenue  guarantee  would 
be  $50  per  acre  ($100  multiplied  by 
0.50).  If  you  elect  to  plant  the  insured 
crop  after  the  late  planting  period, 
production  to  count  for  such  acreage 
will  be  determined  in  accordance  with 
section  10(b)  through  10(e). 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in 
which  case: 

(A)  No  prevented  planting  unit 
revenue  guarantee  will  be  provided  for 
such  acrsBge  if  the  substitute  crop  is 
planted  on  or  before  the  tenth  day 
following  the  final  planting  date  for  the 
insured  crop;  or 

(B)  A  unit  revenue  guarantee  equal  to 
25  percent  of  the  unit  revenue  guarantee 
for  timely  planted  acres  will  be 
provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  tenth 
day  following  the  final  planting  date  for 


the  insured  crop.  If  you  elected  to 
exclude  this  coverage,  and  plant  a 
substitute  crop,  no  prevented  planting 
coverage  will  be  provided.  You  may 
elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is 
planted  for  harvest  and  receive  a 
reduction  in  the  applicable  premiums.  If 
you  wish  to  exclude  this  coverage,  you 
must  so  indicate,  on  or  before  the  sales 
closing  date,  on  your  application  or  on 
a  form  approved  by  us.  Your  election  to 
exclude  this  coverage  will  remain  in 
effect  from  year  to  yeai  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop 
year  for  which  you  wish  to  include  this 
coverage.  All  acreage  of  the  crop  insured 
under  this  policy  will  be  subject  to  this 
exclusion. 

(2)  Proof  may  be  required  that  you 
had  the  inputs  available  to  plant  and 
ploduce  the  intended  crop  with  the 
expectation  of  at  least  producing  an 
amount  equal  to  the  unit  revenue 
guarantee  divided  by  your  share. 

(3)  In  addition  to  the  provisions  of 
section  12  (Insurance  Period)  of  the 
Basic  Provisions,  the  insurance  period 
for  orevented  planting  coverage  begins: 

(ij  On  the  sales  closing  date  contained 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county  for  the  crop  year  the 
application  for  insurance  is  accepted;  or 

fii)  For  any  subsequent  crop  year,  on 
the  sales  closing  date  for  the  insured 
crop  in  the  county  for  the  previous  crop 
year,  provided  continuous  coverage  has 
been  in  effect  since  that  date.  For 
example:  If  you  make  application  and 
purchase  insurance  for  com  for  the  1997 
crop  year,  prevented  planting  coverage 
will  begin  on  the  1997  sales  closing  date 
for  com  in  the  county.  If  the  crop 
coverage  remains  in  effect  for  the  1998 
crop  year  (is  not  terminated  or  canceled 
during  or  after  the  1997  crop  year, 
except  the  policy  may  have  been 
canceled  to  transfer  the  policy  to  a 
different  insurance  provider,  if  there  is 
no  lapse  in  coverage),  prevented 
planting  coverage  for  the  1998  crop  year 
began  on  the  1997  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not 
exceed  the  total  eligible  acreage  in 
which  you  have  a  share,  adjusted  for 
any  reconstitution  that  may  have 
occurred  on  or  before  the  sales  closing 
date.  Eligible  acreage  is  determined  as 
follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits 
the  number  of  acres  that  may  be  planted 
for  the  crop  year,  the  acreage  eligible  for 
prevented  planting  coverage  will  not 
exceed  the  total  acreage  permitted  to  be 
planted  to  the  insured  crop. 


(ii)  If  you  do  not  participate  in  any 
r  program  administered  by  the  United 
States  Department  of  Agriculture  that 
limitsThe  number  of  acres  that  may  be 
planted,  and  imiess  we  agree  in  writing 
on  or  before  the  sales  closing  date, 
eligible  acreage  will  not  exceed  the 
greater  of: 

(A)  The  FSA  base  acreage  for  the 
insured  crop,  including  acres  that  could 
be  flexed  from  another  crop,  if 
applicable; 

(B)  The  number  of  acres  planted  to  the 
insured  crop  on  the  FSA  Farm  Serial 
Number  during  the  previous  crop  year, 
or 

(C).One  hundred  percent  of  the 
simple  average  of  the  number  of  acres 
planted  to  the  insured  crop  during  the 
crop  years  that  you  certified  to 
determine  your  yield. 

(iii)  Acreage  intended  to  be  planted 
under  an  irrigated  practice  will  be 
limited  to  the  number  of  acres  for  which 
you  had  adequate  irrigation  facilities 
prior  to  the  insured  cause  of  loss  which 
prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will 
not  be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that 
is  less  than  20  acres  or  20  percent  of  the 
acreage  in  the  unit  will  be  presumed  to 
have  been  intended  to  be  planted  to  the 
insured  crop  planted  in  the  unit,  unless 
you  can  show  that  you  had  the  inputs 
available  before  the  final  planting  date 
to  plant  and  produce  another  insured 
crop  on  the  acreage).  The  20  acres  or  20 
percent  requirement  is  to  be  applied  for 
each  crop  in  a  whole  farm  unit; 

(B)  For  which  the  premium  calculator 
d,.  3S  not  designate  a  premium; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United 
States  Department  of  Agriculture; 

(D)  On  which  another  crop  is 
prevented  from  being  planted,  if  you 
have  already  received  a  prevented 
planting  indemnity,  guarantee  for  the 
same  acreage  in  the  same  crop  year, 
unless  you  provide  adequate  records  of 
acreage  and  production  showing  that 
the  acreage  has  a  history  of  double- 
cropping  in  each  of  the  last  four  years; 

(E)  On  which  the  insured  crop  is 
prevented  frtim  being  planted,  if  any 
other  crop  is  planted  and  fails,  or  is 
planted  and  harvested,  hayed  or  grazed 
on  the  same  acreage  in  the  same  crop 
year,  (other  than  a  cover  crop  as 
specified  in  section  ll(a)(3)(i),ora 
substitute  crop  allowed  in  section 
ll(a)(3)(ii)),  unless  you  provide 
adequate  records  of  acreage  and 
production  showing  that  the  acreage  has 
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a  history  of  double-cropping  in  each  of 
the  last  four  years; 

(F)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purposes. 

(v)  For  the  purpose  of  determining 
eligible  acreage  for  prevented  planting 
coverage,  acreage  for  all  units  will  be 
combined  and  be  reduced  by  the 
number  of  acres  of  the  insured  crop 
timely  planted  and  late  planted.  For 
example,  assume  you  have  100  acres 
eligible  for  prevented  planting  coverage 
in  which  you  have  a  100  percent  share. 
The  acreage  is  located  in  a  single  FSA 
Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting 
of  50  acres  each.  If  you  planted  60  acres 
of  the  insured  crop  on  one  optional  unit 
and  40  acres  of  the  insured  crop  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be 
reduced  to  zero  (i.e..  100  acres  eligible 
for  prevented  planting  coverage  minus 
100  acres  planted  equals  zero). 

(5)  In  accordance  with  the  provisions 
of  section  7  (Report  of  Acreage)  of  the 
Basic  Provisions,  you  must  report  by 
unit  any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the 
acreage  reporting  date.  For  the  purpose 
of  determining  acreage  eligible  for  a 
prevented  planting  unit  revenue 
guarantee  the  total  amount  of  prevented 
planting  and  planted  acres  cannot 
exceed  the  maximum  number  of  acres 
eligible  for  prevented  planting  coverage. 
Any  acreage  you  report  in  excess  of  the 
number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically 
located  in  a  unit,  will  be  deleted  from 
your  acreage  report. 

Signed  in  WachingtOD,  O.C.  on  June  16, 
1997 

Kenneth  D.  Ackaman, 

Manager,  Federal  Crop  Insumnce 

Corporation. 

(FR  Doc.  97-16272  Filed  6-20-97;  8:45  am) 
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Z-  p/       M    NT  OF  AGRICULTURE 

'  if'.'s-  Service 

3pr ..  ^  cciji.ystem  Racovefy  Project, 
3  I  f>  National  Forest,  Iron  and  Kane 
Counties,  Utah 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service.  USDA.  will  prepare 
an  environmental  impact  statement 


(EIS)  for  the  Forest  Service  to 
implement  several  proposals  within  the 
Spruce  Ecosystem  Recovery  Project 
area,  on  the  Cedar  City  Ranger  District, 
Dixie  National  Forest.  These  proposals 
include:  (1)  Commercial  salvage, 
sanitation  and  density  management 
timber  harvest,  and  associated  road 
construction/closures;  (2)  commercial 
and  non-commercial  regeneration 
treatments  of  aspen  forests;  (3)  the 
establishment  of  defensible  fire 
suppression  zones;  and,  (4)  management 
ignited  prescribed  fire.  Multiple 
decisions  may  be  issued  upon 
completion  of  the  analysis;  however,  the 
cumulative  effects  of  all  the  proposed 
actions  will  be  disclosed  in  the  EIS.  The 
purpose  of  these  proposals  is  to  initiate 
actions  that  would  improve  forest  health 
and  diversity,  accelerate  reforestation, 
and  meet  woody  debris  objectives 
within  the  project  area.  The  project  area 
is  located  approximately  15  miles  east 
of  Cedar  City,  Utah.  The  project  would 
be  implemented  in  accordance  with 
direction  in  the  Land  and  Resource 
Management  Plan  (LRMP,  1986)  for  the 
Dixie  National  Forest. 

In  addition  to  the  management 
activities  proposed  to  be  implemented, 
an  amendment  to  the  LRMP  is  being 
proposed.  This  amendment  is  necessary 
in  order  to  make  the  LRMP  conform  to 
the  Regional  Guide.  The  amendment  is 
described  below  under  Supplementary 
Information. 

The  agency  gives  notice  that  the 
environmental  analysis  process  is 
underway.  During  the  analysis  process, 
an  issue  surfaced  that  warranted 
disclosure  of  effects  under  an  EIS.  This 
issue  is  the  high  degree  of  interest 
associated  with  the  potential  to  alter  the 
undeveloped  character  of  a  portion  of 
the  project  area  due  to  proposed  road 
construction  and  vegetable  management 
treatments. 

Interested  and  potentially  affected 
persons,  along  with  local,  state,  and 
other  federal  agencies,  are  invited  to 
participate  in,  and  contribute  to,  the 
environmental  analysis.  The  Dixie 
National  Forest  invites  written  input 
regarding  issues  specific  to  the  proposed 
action. 

DATES:  Written  comments  to  be 
considered  in  the  preparation  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  should  be  submitted  by  July, 
1997,  which  is  at  least  30  days  following 
the  publication  of  this  notice  in  the 
Federal  Register.  The  DEIS  is  expected 
to  be  available  for  review  by  August, 
1997.  The  Record  of  Decision  and  Final 
Environmental  Impact  Statement  are 
expected  to  be  available  by  October, 
1996. 


ADDRESSES:  Submit  written  comments 
to:  District  Ranger,  Cedar  City  Ranger 
District.  82  North  100  East,  P.O.  Box 
627,  Cedar  City,  Utah  84721-0627;  FAX: 
(801)  865-3791;  E-mail: 

Brunswick Nancy/r4 dixie@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Phillip  G.  Eisenhauer, 
Project  Environmental  Coordinator,  by 
mail  at  82  North  100  East.  P.O.  Box  627, 
Cedar  City,  Utah  84721-0627;  or  by 
phone  at  (801)  865-3700;  FAX:  (801) 
865-3791;  E-mail:  Brun8wick_Nancy/ 

r4 dixie@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  projects  are  located  in  an 
analysis  area  of  about  48,274  acres  of 
National  Forest  System  (NFS)  lands. 
Approximately  24,926  acres  of  the 
project  area  are  forested  and  13,348 
acres  are  non-forest.  The  proposed 
commercial  conifer  treatment  areas  were 
recently  or  are  currently  infested  with 
spruce  beetle  [Dendmctonus 
rufipennis).  Spruce  beetle  populations 
are  at  epidemic  levels;  they  have  killed 
thousands  of  spruce  trees,  on 
approximately  7,400  acres  on  the  Cedar 
City  Ranger  District.  In  some  sites  where 
spruce  was  the  dominant  overstory,  few 
live  trees  remain.  Because  spruce  beetle 
populations  have  been  expanding  since 
the  early  1990's,  an  additional  15,000 
acres  of  spruce  forest  are  at  risk  of  beetle 
infestation. 

The  purpose  of  the  project  is  to 
salvage  the  dead  and  dying  Engelmann 
spruce  and  subalpine  fir  trees  to  recover 
wood  products  that  would  otherwise  be 
lost,  while  still  meeting  desired  resource 
objectives  for  standing  dead  and  down 
tree  material.  Also,  spruce  dominated 
stands  that  are  classified  as  moderate 
risk  to  spruce  beetle  infestation  would 
be  treated  by  commercial  and  non- 
commercial sanitation  treatments  to 
alter  the  forest  conditions  that 
contribute  to  this  risk.  These  stands 
were  previously  thinned  with  an  even 
aged  silvicultural  system  to  a  residual 
basal  area  of  about  130  square  feet. 
Reducing  the  risk  in  these  stands  would 
provide  the  best  opportunity  to 
maintain  a  green,  forested  condition  as 
well  as  maintain  important  resource 
values  associated  with  maintaining 
spruce  forests,  such  as  old  growth, 
wildlife  habitat,  and  scenic  quality  near 
vistas  and  along  scenic  highway 
corridors. 

More  specifically,  sanitation 
treatments  would  involve  the  removal  of 
uninfested  conifer  trees  of  varying  sizes 
in  order  to  alter  forest  densities,  species 
composition,  and  size  class.  Currently, 
stands  in  the  moderate  risk  class  contain 
about  130  square  feet  of  basal  area  per 
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acre.  These  treatments  would  involve 
reducing  the  overall  stand  basal  area  per 
acre  (all  species)  to  100  square  feet  or 
less.  This  will  reduce  risk  of  future 
infestation  by  bark  beetles. 

Rehabilitation  of  areas  heavily 
impacted  by  bark  beetle  mortality 
through  the  completion  of  natural  and 
artificial  regeneration  activities  would 
occur  as  needed.  An  estimated  585  acres 
will  be  artificially  regenerated. 
Reforestation  is  essential  to  providing 
for  the  most  rapid  progression  toward 
the  desired  future  condition  for  forest 
cover  in  the  project  area. 

In  addition  to  commercial  and  non- 
commercial treatments,  and  related 
rehabilitation  treatments,  wildland  fuel 
reduction  treatments  are  proposed  in 
areas  where  fuel  loadings  exceed  levels 
necessary  to  meet  desired  fire 
suppression  objectives.  Treatments 
proposed  include  management  ignited 
prescribed  fire  and  the  establishment  of 
Defensible  Fire  Suppression  (DFS) 
Zones.  Both  treatments  are  intended  to 
reduce  the  risk  of  catastrophic  fire, 
especially  in  wildland-urban  interface 
areas. 

The  use  of  prescribed  fire  would 
occur  within  two  areas  in  the  project 
area.  One  area  is  located  in  the  Center 
Creek  drainage  and  the  other  in  the 
Hancock  Peak  Roadless  Inventory  Area. 
The  purpose  of  the  reintroduction  of  fire 
is  to  reduce  loadings,  to  create  diversity 
in  the  landscape  vegetation,  and  reduce 
the  risk  of  catastrophic  fire. 

DFS  Zones  would  be  established 
along  the  perimeter  of  the  Meadow  Lake 
subdivision.  Where  fuel  conditions  in 
this  location  currently  meet  the  desired 
conditions,  no  treatments  would  occur. 
DFS  Zones  are  created  by  implementing 
fuel  ladder  (vertical  continuity  of  fuels 
from  ground  level  to  the  forest  crowns) 
and  fuel  loading  reduction  treatments; 
that  is,  thiiming  all  species  of  vegetation 
in  order  to  reduce  the  probability  of 
crown  fires  carrying  through  these 
Zones.  The  treatments  would  include 
the  use  of  commercial  and  non- 
commercial tree  removal,  chipping, 
hand  and  machine  piling  and  burning  of 
piles;  and  broadcast  burning  of  fuels. 
The  DFS  Zones  would  be  between  100 
to  300  feet  wide  depending  upon  the 
vegetation,  fire  occurrence,  and 
topography,  and  would  be  located 
entirely  on  NFS  lands.  It  is  estimated 
that  the  number  of  acres  proposed  for 
establishment  of  DFS  Zones  would  not 
exceed  50  acres. 

Regeneration  treatment  of  aspen 
forests  is  also  included  in  this  proposal. 
Treatments  would  include  both 
commercial  harvest  and  non- 
commercial site  preparation  (i.e.;  cut 
and  bum,  broadcast  bum).  About  8.176 


acres  of  forest  are  dominated  by  aspen 
in  the  project  area.  Most  are  being 
converted  to  conifers  by  natural 
succession  and  the  lack  of  fire  in  the 
ecosystem.  Most  vegetation  management 
treatments  would  lead  to  an  increase  in 
the  abundance  of  aspen,  which  is  the 
desired  goal  for  resource  values 
identified  in  the  project  area  (i.e.; 
wildlife  habitat  improvement, 
vegetation  diversity,  and  visual  variety 
and  color  in  the  landscape).  Up  to  1,000 
acres  would  be  regenerated  over  the 
next  five-year  period. 

Vegetation  management  treatments 
involving  salvage/sanitation,  density 
management,  aspen  regeneration, 
prescribed  fire,  and  establishment  of 
DFS  Zones  would  occur  on  National 
Forest  lands  located  within  portions  of 
Sections  28-33  of  Township(T)  35 
South(S),  Range(R)  8  West(W);  SecUons 
3-17,  20-24,  26-35  of  T.36  S.,  R8  W.; 
Sections  3-10, 15-21,  30-32  of  T.37  S., 
R.8.  W.;  Sections  1,  2.  11-14,  23-26,  35- 
36  of  T.37  S.,  R.8V2  W.;  Sections  l-€,  8- 
15.  24-25  and  36  of  T.36  S.,  R.9  W.; 
Sections  10-16.  22-27,  35-36  of  T.37  S.. 
R.9  W.;  Salt  Lake  City  (SLC)  Meridian, 
Iron  County,  UT;  Sections  1-2  of  T.38 
S.,  R.9  W.;  and  Sections  5-6  of  T.38  S., 
R.8W.,  SLC  Meridian,  Kane  County,  UT. 

The  transportation  system  required  to 
access  commercial  harvest  areas  is 
largely  in  place.  However,  to  access  all 
identified  moderate  to  high  risk  stands, 
about  five  miles  of  temporary  and 
specified  road  construction  would  be 
required.  The  specified  road 
construction  is  proposed  to  occur  in  an 
area  having  undeveloped  character. 

All  newly  constructed  temporary 
roads  would  be  obliterated  upon 
completion  of  the  project,  and  any  new 
permanent  or  systems  road  would  be 
physically  closed.  In  addition, 
approximately  eight  miles  or  existing 
roads  that  would  be  used  or  are  located 
within  treatment  areas  would  be  closed 
upon  completion  of  project  activities  to 
meet  the  desired  condition  for  other 
resources. 

In  addition  to  the  vegetation 
management  treatments,  and  related 
activities,  and  amendment  to  the  Dixie 
National  Forest  Land  and  Resource 
Management  Plan  is  being  proposed. 

Size  of  Created  Openings 

Proposed  changes  to  DNF-LRMP 
Management  Direction  and  Standards 
and  Guidelines: 

a.  The  following  changes  are  proposed 
to  general  direction  E03,  06,  and  07, 
section  6(a),  (b)  and  (c)  found  on  page 
IV-40  of  the  DNF-LRMP: 

"6.  The  maximum  size  of  openings 
created  by  the  application  of  clearcut 
even-aged  silvicultiual  treatments  will 


be  40  acres  regardless  of  forest  cover 
type.  A  proposal  for  larger  openings 
created  by  the  application  of  clearcut 
even-aged  silvicultural  treatment  are 
subject  to  a  60-day  public  review  and 
require  approval  by  the  Regional 
Forester  as  specified  in  the  Regional 
Guide  of  1984.  Exceptions  to  tSis  are: 

(a)  Larger  openings  which  are  the 
result  of  natural  catastrophic  events 
such  as  fire,  insect  or  disease  attach,  and 
windstorm.  These  larger  openings  may 
be  commercially  salvaged  in  blocks 
larger  than  60  acres  without 
requirement  for  60-day  public  review 
and  approval  by  the  Regional  Forester. 
This  does  not  preclude  public 
notification  and  participation 
requirements  as  outlined  under  the 
National  Envirorunental  Policy  Act 
(NEPA). 

(b)  The  area  does  not  meet  the 
definition  of  a  created  opening. 

b.  In  addition  to  this  cnange  under  the 
general  direction  of  the  DNF-LRMP  at 
page  IV-40,  the  proposed  E03,  06,  and 
07,  section  6  (a)  and  (b)  just  defined  is 
proposed  to  be  added  to  each  specific 
Management  Area  direction,  where 
applicable. 

The  proposed  actions  would 
implement  management  direction, 
contribute  to  meeting  the  goals  and 
objectives  identified  in  the  DNF-LRMP, 
and  move  the  project  area  toward  the 
desired  condition.  This  project  EIS 
would  be  tiered  to  the  Dixie  National 
Forest  LRMP  EIS  (1986),  which  provides 
goals,  objectives,  standards  and 
guidelines  for  the  various  activities  and 
land  allocations  on  the  Forest. 

Based  upon  the  responses  to  the 
public  scoping  effort  conducted  in 
April.  1997,  the  issues  that  have  been 
identified  include:  the  effects  of 
activities  on  the  undeveloped  character 
of  areas  within  the  project  area;  the 
effects  of  the  activities  on  the  economic 
livelihood  of  local  communities  (Brian 
Head  Town);  the  effects  of  an  increase/ 
decrease  in  access  in  the  area;  and,  the 
effects  on  the  Hancock  Peak  Roadless 
Area. 

Tentative  alternatives  to  the  proposed 
action  include:  (1)  No  action  (the  project 
would  not  take  place,  but  current 
management  would  continue);  (2)  no 
harvest  activities  associated  with  road 
construction  within  the  undeveloped 
areas  and  no  prescribed  fire  treatment 
within  the  focus  area  in  Center  Creek; 
and,  (3)  no  treatments  within  the 
Hancock  Peak  Roadless  Area. 

As  lead  agency,  the  Forest  Service 
would  analyze  and  document  direct, 
indirect,  and  cumulative  envirorunental 
effects  for  a  range  of  alternatives.  Each 
alternative  would  include  mitigation 
measures  and  monitoring  requirements. 
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Hugh  C.  Thompson,  Forest 
Supervisor,  Dixie  National  Forest,  is  the 
responsible  official.  He  can  be  reached 
by  mail  at  82  North  100  East,  P.O.  Box 
580,  Cedar  City,  Utah,  84720-0580. 

The  Forest  Service  is  seeking 
comments  from  individuals, 
organizations,  and  local,  state,  and 
Federal  agencies  who  may  be  interested 
in  or  affected  by  the  proposed  action. 
Scoping  notices  have  been  sent  to 
potentially  affected  persons  and  those 
currently  on  the  Dixie  National  Forest 
mailing  list  that  have  expressed  interest 
in  timber  management  proposals, 
proposals  relating  to  wildlife  habitat 
modifications  and  Forest  Plan 
amendments.  Other  interested 
individuals,  organizations,  or  agencies 
may  have  their  names  added  to  the 
mailing  list  for  this  project  at  any  time 
by  submitting  a  request  to:  Phillip  G. 
Eisenhauer,  Project  Enviromnental 
Coordinator,  82  North  100  East.  P.O. 
Box  627,  Cedar  City,  UT  84720-0627. 

The  analysis  area  includes  both 
National  Forest  System  lands  and 
private  lands.  Proposed  treatments 
would  occur  only  on  National  Forest 
system  lands.  No  federal  or  local 
permits,  licenses  or  entitlements  would 
be  needed. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  enviroiunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
enviromnental  objections  that  could 
have  been  raised  at  the  DEIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodel,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  the  time  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  about  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 


adequacy  of  the  statement  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Dated:  June  13, 1997. 
Hugh  C.  Thompson, 

Forest  Supenrisor,  Dixie  National  Forest. 
|FR  Doc.  97-16260  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

1-90  Land  Exchange,  Wenatchee 
^4ational  Forest,  Kittitas  County,  WA; 
Mt.  Baker-Snoqualmie  National  Forest, 
King  and  Pierce  Counties,  WA;  and 
GIfford  Pinchot  National  Forest, 
Cowlitz,  Lewis,  and  Skamania 
Counties,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  April  28, 1997,  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  1-90  Land 
Exchange  with  the  Plum  Creek  Lumber 
Company,  Limited  Partnership,  was 
published  in  the  Federal  Register  (62 
FR  22906).  This  notice  announced  the 
responsible  official  as  Judith  E.  Levin, 
Director  of  Recreation,  Lands,  and 
Mineral  Resources,  Pacific  Northwest 
Region.  The  responsibility  for  this  Land 
Exchange  EIS  and  decision  has  been 
delegated  to  the  Forest  Supervisors  of 
the  Wenatchee,  Mt.  Baker-Snoqualmie, 
and  Gifford  Pinchot  National  Forests. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Johnston,  Assistant  Land  Staff 
Officer,  Wenatchee  National  Forest,  215 
Melody  Lane,  Wenatchee,  Washington 
98801,  phone  509-664-2789. 

Dated:  June  16.  1997. 
Cathrine  L.  Beaty, 
Acting  Regional  Forester. 
(FR  Doc.  97-16305  Filed  6-20-97;  8:45  am] 
BILLJNG  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Delegation  of  Authority  to  Regional 
Director  of  Recreation,  Lands,  and 
Mineral  Resource,  Pacific  Northwest 
Region,  Oregon  and  Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  delegation  of 

authority. 
J 

SUMMARY:  The  Regional  Forester  of  the 

Pacific  Northwest  Region  of  the  Forest 

Service  has  delegated  authority  to  the 

Regional  Director  of  Recreation,  Lands, 

and  Mineral  Resources  to  issue  all 

easements  under  authority  of  the 

Federal  Land  Policy  and  Management 

Act  of  October  21,  1976,  as  amended  (43 

U.S.C.  1761).  The  delegation  is  being 

issued  in  a  Regional  Supplement  to  the 

Forest  Service  Manual  2700,  Special 

Use  Management,  Section  2704, 

Responsibility. 

EFFECTIVE  DATE:  June  20,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  exercise  of  this 

delegation  may  be  addressed  to  Jim 

Galaba,  Special  Uses  Manager,  Pacific 

Northwest  Region,  USDA,  Forest 

Service,  333  S.W.  First  Street,  Portland, 

Oregon  97208,  phone  503-80a-2458. 

Dated:  June  16. 1997. 
Cathrine  L.  Beaty, 

Acting  Regional  Forester. 

[PR  Doc.  97-16306  Filed  6-20-97;  8:45  am] 

BILUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Pps>      :> 
Conservation  Service  in  Aiaoama 

AGENCY:  Natural  Resource  Conservation 
Service  (NRCS)  in  Alabama,  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Alabama  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRC  in 

Alabama  to  issue  conservation  practice 

standard,  Well  Decommissioning  (Code 

351)  Section  IV  of  the  FOTG. 

DATES:  Comments  will  be  received  on  or 

before  July  23,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire  in  writing  to  Ronnie  D.  Murphy, 

State  Conservationist,  Natural  Resources 

ConservaUon  Service  (NRCS).  3381 
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Skyway  Drive,  P.O.  Box  311,  Auburn, 
AL  36830.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATKJN:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Alabama  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  In  Alabama  regarding  disposition 
of  those  comments  and  a  final 
determination  on  change  will  be  made. 
Ray  Donaldson, 

Assistant  State  Conservation,  Natural 
Resources  Conservation  Service.  Auburn, 
Alabama. 

[PR  Doc.  97-16152  Filed  6-20-97;  8:45  am] 
BILLMQ  CODE  3410-1«-M 


Dt    A  5    Mfc  NT  OF  AGRICULTURE 

Ndtj'ri  -<e sources  Conservation 

Se-y  ,;e 

Notice  .:-*  -Jfopose'-  -^-a-^Q!-  v   'j-^tlon 
IV  ot  the  f  se^a  0«-ce  'e.'--^ca   Gjjde 
(FOTG)  v3*  the  NaTu-a   •nesi&ii.'-Cfci 
Cc'servatior-  se* vire  in  Roiida 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Florida, 
U.S.  Department  of  Agricultxire. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Florida  for  review 
and  comment. 

SmiMARY:  It  is  the  intenUon  of  NRCS  in 
Florida  to  issue  the  following  revised 
conservation  practice  standards  for 
Florida:  Prescribed  Grazing,  (Code 
528A),  Fence,  (Code  382);  Critical  Area 
Planting,  (Code  342);  Nutrient 
Management.  (Code  590);  Riparian 
Forest  Buffer,  (Code  391);  Pond,  (Code 
378);  Irrigation  System,  Trickle  (Code 
441);  and  Waste  Storage  Facility  (Code 
313)  in  Section  IV  of  the  FOTG. 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  T.  Niles  Glasgow, 
State  Conservationist.  Natural  Resources 
Conservation  Service  (NRCS),  P.O.  Box 
141510,  Gainesville.  Florida  32614- 
1510.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request. 


SUPPLEMENTARY  INFORMATKM:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Florida  will  receive  comments 
relative  to  the  proposed  changes. 
FoUovkring  that  period  a  determination 
will  be  made  by  the  NRCS  in  Florida 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated:  June  12, 1997. 
R.A.  Balduzzi, 

Acting  State  Conservationist,  Natural 
Resources  Conservation  Service,  Gainesville. 
Florida. 

[PR  Doc.  97-16146  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Pror   sw.  Change  to  Section 
IV  of  the  '  e  c:   ittice  Technical  Guide 

(FOTG)  ot  tne  Nar-j'a'  f^pscurces 
Conservatior  Set,  .€      Ne/ada 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Nevada, 
U.S.  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  for  the  NRCS  in  Nevada  for 
review  and  comment 

SUMMARY:  It  is  the  intenUon  of  NRCS  in 
Nevada  to  issue  revised  conservation 
practice  standards  and  specifications  for 
Forest  Harvest  Trails  and  Landings 
(Code  655);  Forest  Stand  Improvement 
(Code  666);  Forest  Site  Preparation 
(Code  490);  Tree/Shrub  Establishment 
(Code  612);  Tree/Shrub  Pruning  (Code 
660);  and  Windbreak/Shelterbelt 
Establishment  (Code  380)  in  Section  IV 
of  the  FOTG. 

DATES:  Comments  will  be  received  on  or 
before  July  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  William  D. 
Goddard,  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS, 
5301  Longley  Lane,  Bldg  F,  STE  201, 
Reno,  NV  89511.  Copies  of  the  practice 
standards  and  specifications  will  be 
made  available  upon  written  request. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 


enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  cany  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Nevada  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period  a  determination 
will  be  made  by  the  NRCS  in  Nevada 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 
John  R.  CapiuTo 

State  Resource  Conservationist,  Natural 
Resources  Conservation  Service,  Reno, 
Nevada. 

(FR  Doc.  97-16363  Filed  6-20-97;  8:45  ami 

BILUNG  COOe  3410-16-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Financial  Reports 
(QFR). 

Form  Numberis):  QFR-lOl(MG), 
QFR-IOIA(MG),  QFR-102(TR),  QFR- 
103(NB). 

Agency  Approval  Number:  0607- 
0432. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  79,524  hours. 

Number  of  Respondents:  13.450. 

Avg.  Hours  Per  Response:  2.034 
hours. 

Needs  and  Uses:  The  QFR  program  is 
a  principal  economic  indicator  that  also 
provides  financial  data  essential  to 
calculation  of  key  government  measures 
of  national  economic  performance.  The 
QFR  program  provides  timely,  accurate 
data  on  business  financial  conditions  for 
gauging  quarterly  performance  of  the 
nonregulated,  domestic  corporate  sector 
for  use  by  government  and  private- 
sector  organizations  and  individuals. 
Primary  users  of  QFR  data  are 
governmental  organizations  charged 
with  economic  policymaking 
responsibilities.  Other  data  users 
include  foreign  countries,  universities, 
financial  analysts,  unions,  trade 
associations,  public  libraries,  banking 
institutions,  and  U.S.  and  foreign 
corporations. 

The  Bureau  of  the  Census  requests 
approval  to  revise  three  of  four  data 
collection  forms  it  uses  in  its  Quarterly 
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Financial  Report  (QFR)  Program.  QFR 
Forms  QFR-lOl(MG)— long  form,  QFR- 
102(TR)— long  form,  and  QFR- 
lOlA(MG) — short  form  are  being 
revised.  Form  QFR-103(NB>— Nature  of 
Business  Report  will  not  be  revised.  The 
purpose  of  these  revisions  is  to  bring  the 
data  collection  forms  up-to-date  from  an 
accounting  and  financial  statement 
presentation  viewpoint  and  to  provide 
more  meaningful  data  to  users.  These 
forms  have  not  been  substantially 
revised  since  their  introduction  in  1973. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency.  Quarterly  (QFR-101.  lOlA 
and  102);  Annually  (QFR-103). 

Respondent's  Cmligation:  Mandatory. 

Legal  Authority:  Title  13  USC,  Section 
91. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
IXX:  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5312,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201.  New  Executive 
OfHce  Building.  Washington,  DC  20503. 

Dated:  )une  17, 1997. 
Madalmne  Clayton, 

Management  Analyst,  Office  of  Management 
and  Organization. 

(FR  Doc.  97-16312  Filed  6-20-97;  8:45  am 
aiLUNQ  CODE  3S10-07-P 


't^i-    s*' 


iT  OF  COMMERCE 


Bureau  of  Export  Administration 

i^tt^-sp  Phor1ti«8  and  Allocations 

S  •  s  i  ems 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 


Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker,  Bureau  of 
Export  Administration  (BXA), 
Department  of  Commerce,  Room  6877, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (telephone  no. 
(202)482-3673). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  record  keeping  requirement  is 
necessary  for  administration  and 
enforcement  of  delegated  authority 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061, 
et  seq.)  and  the  Selective  Service  Act  of 
1948  (50  U.S.C.  App.  468).  Any  person 
who  receives  a  priority  rated  order 
under  the  implementing  DP  AS 
regulation  (15  CFR  part  700)  must  retain 
records  for  at  least  3  years. 

n.  Method  of  Collection 

Records  retention. 
m.  Data 

OMB  Number:  0694-0053. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profft  institutions,  small  businesses 
or  organizations. 

Estimated  Number  of  Respondents: 
17,500. 

Estimated  Time  Per  Response:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  11,667  hours. 

Estimated  Total  Annual  Cost:  $0  for 
respondents — no  equipment  or  other 
materials  will  need  to  be  purchased  to 
comply  with  the  requirement. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  projier  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information; 

(C)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  18. 1997. 
W.  Dan  Haigler, 

Chief,  Management  Control  Division,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-16365  Filed  6-20-97;  8:45  am) 
WLUNG  CODE  3510-OT-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  49-97] 

Foreign-Trade  Zone  3,  San  Francisco, 
CA;  Application  for  Foreign-Trade 
Subzone  Status;  Chevron  U.S.A.  Inc.; 
(Oil  Refinery  Complex);  Richmond,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  San  Francisco  Port 
Commission,  grantee  of  FTZ  3, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Chevron  U.S.A.  Inc.,  located  in 
Richmond,  California.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 
12, 1997. 

The  refinery  complex  (240,000  BPD. 
1,460  employees)  is  located  on  a  2,900- 
acre  site  at  841  Chevron  Way,  in 
Richmond  (Contra  Costa  County), 
California,  some  25  miles  northeast  of 
San  Francisco.  The  refinery  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuel  products  include 
gasoline,  jet  fuel,  distillates,  naphthas 
and  motor  fuel  blendstocks. 
Petrochemical  feedstocks  and  refinery 
by-products  include  methane,  ethane, 
propane,  propylene,  butane,  p>etroleum 
coke,  sulfur  and  carbon  black  oil.  Some 
1 1  percent  of  the  crude  oil  (92  percent 
of  inputs),  and  some  motor  fuel 
blendstocks  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  oil  and  natural 
gas  condensate  in  non-privileged  foreign 
status.  The  duty  rates  on  inputs  range 
from  5.25c/barrel  to  10.5c/barreL  The 
application  indicates  that  the  savings 
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firom  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  22,  1997. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  September 
8.  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  250  Montgomery 

Street,  14th  rloor,  San  Francisco, 

California  94104 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  8k  Peiuasylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  June  12, 1997. 
Demua  Pscdnelli, 

Acting  Executive  Secretary. 

[FR  Doc.  97-16276  Filed  6-20-97;  8:45  am) 

BlUJNQCaOE  381»-OS-P 


Jfc-'fl- 


■MEN" 


uO.MM£RCE 


Foreign- Trade  Zones  Board 
[Docket  47-9 

*=orelgn-"^''ade  Zone  20S    Ventura 
-..■ounty,  CA    iPon  '-'ue-'t^fT^e  Customs 
Pon  at  Entry!    Ai^pucaiio-  for 
expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of  Harbor 
Commissioners,  Oxnard  Harbor  District, 
(also  known  as  the  Port  of  Hueneme), 
grantee  of  FTZ  205,  requesting  authority 
to  expand  its  zone  at  sites  in  Port 
Hueneme  and  Oxnard,  California, 
within  the  Port  Hueneme  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 
4,  1997. 

FTZ  205  was  approved  on  October  28, 
1994  (Board  Order  714,  59  F.R.  55420, 
11/7/94).  The  zone  project  currently 
consists  of  the  following  sites:  Site  1 


1738  acres,  2  parcels) — h'ort  ot  Hueneme 
commercial  terminal  complex  (61 
acres),  333  Ponoma  Street,  Port 
Hueneme,  and  an  adjacent  area  (677 
acres)  designated  for  commercial  use 
within  the  1,615-acre  U.S.  Naval 
Construction  Battalion  Center;  Site  2  (47 
acres — 2  parcels  within  the  South 
Oxnard  Industrial  Park): — a  parcel 
(BMW  tract— 21  acres),  5650  Arcturus 
Avenue,  Oxnard,  and  a  parcel 
(Wallenius  Lines/North  America  tract — 
26  acres),  located  at  5601  Edison  Drive, 
Oxnard;  Site  3  (22  acres) — Terminal 
Freezers  facility,  908  E.  3rd  Street, 
Oxnard;  and,  Site  4  (10  acres) — 5851 
Arctiuiis  Avenue,  OJcnard. 

The  applicant  is  now  requesting 
authority  to  expand  two  existing  sites 
(Site  1  and  Site  2)  as  follows:  Site  1— 
add  a  contiguous  parcel  (33  acres) 
located  at  the  former  Naval  Civil 
Engineering  Laboratory,  Port  of 
Hueneme  commercial  terminal 
complex,  Port  Hueneme;  and.  Site  2— 
add  a  contiguous  parcel  (32  acres) 
located  within  the  South  Oxnard 
Industrial  Park,  adjacent  to  the 
Wallenius  Lines'  (Wallenius  Holdings) 
tract,  5601  Edison  Drive,  Oxnard.  The 
proposed  changes  would  increase  Sites 
1  and  2  to  771  acres  and  79  acres 
respectively.  The  area  proposed  to  be 
included  in  Site  1  was  recently  deeded 
to  the  applicant  by  the  U.S.  Navy  and 
is  the  only  Oxnard  Harbor  District- 
owned  land  in  the  seaport  terminal  area 
that  is  not  within  the  zone.  The  area 
proposed  to  be  included  in  Site  2  is 
owned  by  Pacific  Vehicle  Processors, 
Inc.,  a  wholly  owned  subsidiary  of 
Wallenius  Holdings,  Inc.,  which  is  a 
wholly  owned  subsidiary  of  Wallenius 
Lines.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  boxn  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  22,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  8, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Administrative  Offices,  Port  of 

Hueneme/Oxnard  Harbor  District,  333 


Ponoma  Street,  Port  Hueneme,  CA 
93041 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  June  6,  1997. 
Dranis  Pocciiielli, 

Acting  Executive  Secretary. 

(FR  Doc.  97-16278  Filed  fr-20-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  Mo.  896] 

Grant  of  Authority  for  Subzone  Status 

U.S.  Department  of  Energy  Strategic 
Petroleum  Reserve  (Crude  Oil 
Storage);  Jefferson  County,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-61u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Foreign  Trade  Zone  of  Southeast  Texas, 
Inc.,  grantee  of  Foreign-Trade  Zone  116, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the  crude  oil 
storage  facility  of  the  U.S.  Department  of 
Energy's  Strategic  Petroleum  Reserve, 
Jefferson  County,  Texas,  was  filed  by  the 
Board  on  June  18,  1996.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  52-96. 
61  FR  33094,  6-26-96);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
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crude  oil  storage  facility  of  the  U.S. 
Department  of  Energy's  Strategic 
Petroleum  Reserve,  located  in  Jefferson 
County.  Texas  (Subzone  116D).  at  the 
location  described  in  the  application, 
and  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC.  this  10th  day  of 
June  1997. 

Robert  S.  LaRimm. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 
[FR  Doc.  97-16277  Filed  6-20-97;  8:45  am) 
8IUJNQC00C  3610-OS-P 


McrfT  OF  COMMERCE 


£on6S  Board 


[Docket  48-97] 


;:o'(i.qf.  •  ■  :^Off  t,„v^e  167 — Brown 
v)  u  r  y   A    A  3  pi  ication  for  Subzone 

Staves    Sarq*"^ '-  '"oods  Inc.,  Plant 
CntH^ivt  -o  e-is  ^);  Plymouth,  Wl 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Brown  County,  Wisconsin, 
grantee  of  FTZ  167,  requesting  special- 
purpose  subzone  status  for  export 
activity  at  the  cheese  processing  plant  of 
Sargento  Foods  Inc.  (SFI),  located  in 
Plymouth.  Wisconsin.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 
10,  1997. 

The  SFI  plant  (300.000  sq.ft.  on  60 
acres)  is  located  at  1  Persnickety  Place. 
Plymouth  (Sheboygan  County). 
Wisconsin,  approximately  70  miles 
north  of  Milwaukee.  The  fiacility  (650 
employees)  is  used  to  process  cheese 
food  products  for  export  and  the 
domestic  market;  however,  FTZ 
procedures  would  be  used  only  to 
process  foreign-origin  cheese  for  export. 
The  processing  activity  would  involve 
shredding,  slicing,  chunking,  and 
packaging  foreign,  ex-quota  cheese  that 
would  be  reexported  to  foreign  markets. 
None  of  the  foreign,  ex-quota  cheese 
would  be  entered  for  U.S.  consumption. 

FTZ  procedures  would  exempt  SFI 
from  quota  requirements  and  Customs 
duty  payments  on  the  foreign  cheese 
used  in  the  export  activity.  The 
application  indicates  that  subzone 
status  would  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff* 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  22,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  8,  1997.). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  Room  596,  517  E. 

Wisconsin  Avenue,  Milwaukee,  WI 

53202. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716,  14th  Street  &  Pennsylvania 

Avenue,  NW,  Washington,  DC  20230- 

0002. 

Dated:  June  10, 1997. 
Dennis  Puccinelll, 
Acting  Executive  Secretary. 
|FR  Doc.  97-16275  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Request  for  Panei  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTKM:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  June  11,  1997,  Cinsa,  S.A. 
de  C.V.  ("Cinsa")  and  Esmaltaciones  de 
Norte  America,  S.A.  de  C.V.  ("ENSA") 
filed  a  First  Request  for  Panel  Review 
with  the  U.S.  Section  on  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  antidumping  determination 
made  by  the  International  Trade 
Administration  in  the  eighth 
administrative  review  respecting 
Porcelain-on-Steel  Cookware  from 
Mexico.  This  determination  was 
published  in  the  Federal  Register  on 
May  12. 1997  (62  FR  25.908).  The 
NAFTA  Secretariat  has  assigned  Case 
Number  US A-97-1 904-05  to  this 
request. 
FOR  FURTHER  INFORMATION  CONTACT: 


James  R.  Holbein.  United  States 
Secretary,  NAFTA  Secretary,  NAFTA 
Secretariat,  Suite  2061,  14th  and 
Constitution  Avenue,  Washington,  DC 
20230,  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  bom  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  Panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules. 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  June  11, 
1997,  requesting  panel  review  of  the 
final  antidumping  duty  administrative 
review  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  July  11,  1997); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  July 
28, 1997);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  p>anel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 
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Dated:  lune  17, 1997. 
lames  R.  Holbein, 

U.S.  Secretary  NAFTA  Secretariat. 

[FR  Doc.  97-16339  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  C    mm    RCE 

National  institute  of  Standards  and 

Techncloay 

Gove'  n^nt  Owned  Inventions 
Avaiiable  ior  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  histitute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213.  Gaithersburg.  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicatp-"  "-'    .v 
SUPPLEMENTARY  INFORM*     jn;  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number  95-050 

Title:  Fabrication  of  Embossed 
Diffmctive  Optics  With  Reusable 
Release  Agent 

Abstract:  By  this  technique  of 
chemically  modifying  the  surface  of  a 
commercial  master  diffractive  grating 
with  a  suitable  release  agent,  replica 
gratings  are  inexpensively  embossed 
onto  float  glass,  ion  diffused,  polymer, 
semiconductor,  and  other  types  of 
optical  waveguides. 

NIST  Docket  Number  96-029 

Title:  Cryogenic  Current  Comparator 
Based  on  Liquid  Nitrogen  Temperature 
Superconductors 

Abstract:  Electric  currents  maintained 
in  precise  integer  ratio  by  a  cryogenic 
current  comparator  (CCC)  can  be  used  to 


measure  mu  raiio  oi  iwo  standard 
resistors  or  determine  the  value  of  one 
current  by  measuring  a  second  of  larger 
or  smaller  value.  This  CCC  operates  at 
77  K  in  a  liquid  nitrogen  bath  and  uses 
the  magnetic  shielding  of  high- 
temperature  superconductor  (HTS) 
materials.  It  measures  a  wide  range  of 
resistance  and  current  ratios  with  an 
uncertainty  of  approximately  1  part  in 
100  million.  Nonexclusive,  royalty-free 
licenses  are  available  for  this 
technology. 

NIST  Docket  Number  96-043 

Title:  Precision  Linear  Positioning  Post 

Abstract:  The  invention  is  a 
positioning  post  and  precision 
translation  mechanism  for  use  in  optic 
experiments  and  other  scientific  and 
engineering  research.  The  positioning 
post  is  a  translation  stage  contained 
within  a  12.7  mm  diameter  cylinder. 
One  end  of  the  cylinder  will  translate 
relative  to  the  other  with  mininiql 
rotation,  backlash,  and  wobble.  Several 
positioning  posts  may  be  used  in  series 
to  provide  multi-axis  positioning. 

Dated:  June  17,  1997. 
Elaine  Bunten-Nfines. 
Director,  Program  Office. 
[FR  Dcx:.  97-16364  Filed  6-20-97:  8:45  ami 
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depafttment  of  commerce 

National  Institute  of  Standards  and 
Technology 

Jointly  Owned  Invention  Available  for 
Licensing 

AQENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTKM:  Notice  of  a  jointly  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce  and  Morton  International, 
Inc.  The  Department  of  Commerce's 
ownership  interest  in  this  invention  is 
available  for  non-exclusive  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  mformation  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213.  Gaithersburg.  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 


Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 

The  invention  available  for  non- 
exclusive licensing  is: 

NIST  Docket  No.  95-047 

Title:  Non-Contact  Method  and 
Apparatus  for  Inspection  of  Inertia 
Welds. 

Description:  An  electromagnetic 
acoustic  transducer  (EMAT)  provides  a 
means  of  non-contact  inspection  to 
detect  internal  inertia  weld  defects  and 
web  defects  in  spool-shaped  aluminum 
airl>ag  inflator  igniter  canisters.  The 
method  is  non-destructive,  efGcient, 
reliable,  and  readily  implemented. 

Dated:  June  17, 1997. 
Elaine  Bunten-Mines, 
Director,  Program  Office. 
(FR  Doc.  97-16369  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Vessel  Monitoring  and 
Communications  Requirements 

ACTKM:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  22.  1997. 
A00RE8SES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue.  NW..  Washington 
DC  20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  shoidd 
be  directed  to  )ames  J.  Morgan.  562- 
980-4036. 

SUPPlfMENTARY  INFORMATION: 

I.  Abstract 

NOAA  is  requesting  emergency  0MB 
review  of  new  requirements  needed  for 
the  implementation  of  an  optional 
vessel  monitoring  system  (VMS)  in  the 
crustacean  fishery  of  the  Western  Pacific 
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Region.  Action  is  requested  by  June  24, 
1997.  The  proposed  measures  would 
allow  vessels  with  a  VMS  to  be  within 
50  nautical  miles  of  the  fishing  grounds 
before  the  season  opens  and  would 
require  those  vessels  to  only  be  50 
nautical  miles  away  from  the  grounds 
when  the  fishery  closes.  Without  these 
provisions,  vessels  must  be  at  least  200 
nautical  miles  away  at  those  times.  A 
VMS  allows  NOAA  to  electronically 
identify  the  location  of  a  vessel.  Because 
of  the  accuracy  of  the  systems  and  the 
ability  they  give  NOAA  to  enforce 
regulations,  location  restrictions  can  be 
relaxed. 

NOAA  is  requesting  emergency 
review  of  these  requirements  to  allow 
them  to  be  implemented  in  time  for  the 
beginning  of  the  next  fishing  year, 
which  starts  on  July  1.  Delayed 
implementation  would  deny  the 
benefits  of  the  provisions  until  the  end 
of  the  year.  Since  most  vessels  involved 
already  have  VMSs  onboard  because  of 
participation  in  another  fishery, 
implementation  of  the  provisions  can  be 
almost  immediate. 

As  emergency  approvals  under  the 
PRA  are  for  a  very  limited  duration,  this 
notice  also  requests  public  comments  on 
a  follow-up  submission  that  will  be 
made  to  OMB  under  standard  review 
procedures. 

Vessels  fishing  with  a  VMS  will  not 
be  required  to  submit  any  information 
apart  bora  activating  their  VMS,  which 
can  then  be  queried  by  NOAA. 

n.  Method  of  Collection 

The  vessel  monitoring  systems  will 
electronically  transmit  location 
information  to  NOAA  when  queried. 

m.  Data 

OMB  Number:  0648-0307. 

Fonn  Number:  None. 

Type  of  Review:  Emergency 
Submission. 

Affected  Public:  Businesses 
(commercial  fishermen). 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Response:  .033 
seconds  per  response  for  vessels  with  a 
VMS  already  installed.  For  vessels 
needing  to  install  a  VMS,  there  would 
be  a  one-time  4  hour  burden  for 
installation  of  the  equipment  by  NOAA, 
and  an  annual  maintenance  time  of  2 
hours  per  vessel. 

Estimated  Total  Annual  Burden 
Hours:  "iy. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (NOAA  insUlls  the 
equipment  to  be  used). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  infSbnation;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  17. 1997. 
Wilson  D.  Haigler,  )r.. 
Chief,  Management  Control  Division,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-16311  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

p.D.  061797A] 

Environmental  Impact  Statement  for 
the  Proposed  Marine  Environmental 
Health  Research  Laboratory  at  Fort 
Johnson,  Charieston,  SC 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement; 

request  for  comments. 

summary:  NOAA.  with  the  National 
Institute  of  Standards  and  Technology 
(NIST)  as  a  cooperating  agency, 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  address  construction  of  the  proposed 
Marine  Environmental  Health  Research 
Laboratory  (MEHRL)  at  Fort  Johnson, 
Charleston,  SC  and  to  conduct  a  public 
scoping  meeting  in  conjunction  with  the 
South  Carolina  IDepartment  of  Natural 
Resources  (SCDNR). 
DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  will  be  accepted  on  or 
before  July  25,  1997.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable.  A 
scoping  meeting  is  scheduled  as 
follows: 

July  23,  1997,  7  p.m..  South  Carolina 
Department  of  Natural  Resources, 


Marine  Resources  Division  Auditorium, 
217  Fort  Johnson  Road,  Charleston,  SC. 
ADDRESSES:  Written  comments  on 
suggested  alternatives  and/or  potential 
impacts,  or  requests  to  speak  at  the 
public  scoping  meeting  should  be 
submitted  to  Donna  Howard,  U.S. 
Department  of  Commerce/NOAA, 
National  Marine  Fisheries  Service,  219 
Fort  Johnson  Rd.,  Charleston,  SC  29412- 
9110  (803-762-8604). 
SUPPLEMENTARY  INFORMATION: 

Background 

NOAA  will  prepare  an  EIS  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.,  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  (40  CFR  Parts 
1500-1508)  and  NOAA  Administrative 
Order  216-6,  and  conduct  a  public 
scoping  meeting  in  conjunction  with  the 
South  Carolina  Department  of  Natural 
Resources  (SCDNR).  The  EIS  will 
address  construction  of  the  proposed 
Marine  Environmental  Health  Research 
Laboratory  (MEHRL)  at  Fort  Johnson, 
Charleston,  SC.  NOAA  is  preparing  this 
EIS  to  focus  on  the  potential  for 
significant  environmental  impacts  and 
to  consider  reasonable  alternatives. 

The  MEHRL  will  establish  state-of- 
the-art  marine  research  capabilities  for 
NOAA  Fisheries,  NIST,  SCDNR,  the 
Medical  University  of  South  Carolina 
(MUSC),  and  the  University  of 
Charleston  (UC)  at  the  Fort  Johnson 
Marine  Resources  Center  (FJMRC)  at 
Charleston,  SC.  Research  at  MEHRL, 
will  emphasize  the  multi-disciplinary 
and  multi-institutional  linkages  focused 
on  understanding  the  processes 
promoting  coastal  ecosystem  health  and 
the  linking  of  these  processes  to 
fisheries  and  human  health.  The  facility 
will  promote  a  campus-like 
environment  for  researchers  from 
participating  institutions  emd  their 
collaborators. 

MEHRL  will  be  a  premier  high- 
technology  marine  research  center  with 
programs  that  apply  new  scientific 
techniques  to  fisheries  and  marine 
resource  management.  Scientists  will 
use  new  tools  to  assess  the  ecological 
health  of  the  marine  environment  and 
the  potential  hazards  of  pollution  on 
marine  ecosystems.  Scientists  will  also 
provide  the  information  that  can  be 
used  to  address  environmental  problems 
and  the  means  to  evaluate  the 
restoration  of  natural  habitats.  Research 
at  MEHRL  will  emphasize  multi- 
disciplinary  approaches  that  link 
ecosystems  with  the  health  of  both 
marine  organisms  and  humans.  The 
rapidly  advancing  field  of  marine 
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biotechnology  holds  great  promise  for 
improving  the  quality  of  the  scientific 
information  needed  to  manage  living 
marine  resources.  MEHRL  researchers 
will  develop  indicators  to  monitor  the 
health  of  marine  life.  They  will  also 
explore  impacts  of  environmental 
factors  on  reproduction,  survival,  and 
diseases  of  marine  organisms.  Research 
at  MEHRL  will  greatly  expand  the 
information  base  required  to  manage 
fisheries.  This  new  facility  will 
emphasize  the  application  of  modem 
technology  to  manage  coastal  resources 
wisely  and  to  rebuild  sustainable 
fisheries  and  healthy  coasts.  This  vision 
for  MEHRL  will  be  an  important  asset  to 
address  environmental  issues  and  will 
play  an  integral  role  in  accomplishing 
NOAA  Fisheries  strategic  goals. 

Research  at  MEHRL  will  include  both 
enviroiunental  chemistry  and 
environmental  biology.  These  research 
areas  will  provide  capabilities  that  can 
be  utilized  for  multi-disciplinary 
research.  The  core  research  capabilities 
necessary  to  provide  the  proper  support 
for  multi-disciplinary  enviroiunentaJ 
rese£irch  include:  A  Nuclear  Magnetic 
Resonance  facility,  cryogenic  facilities, 
analytical  clean  laboratories,  P2 
biohazard  laboratories,  environmental 
controlled  challenge  laboratories, 
bioassay  culture  laboratories,  incubator 
laboratories,  culture  laboratories,  clean 
wet  laboratories,  etc.  The  nucleus  of  the 
facility  will  be  state-of-the-art 
laboratories  for  environmental  challenge 
research  utilizing  a  range  of  seawater 
and  temperature  controls.  The  capacity 
to  adequately  handle  hazardous 
materials  with  proper  disposal  and 
prevention  of  cross-contamination  is  a 
high  priority.  Equally  important  are  the 
high-technology  analytical  laboratories 
with  the  capability  to  maintain  the 
integrity  and  validity  of  the  samples  and 
to  analyze  samples  safely  with  proper 
environmt.ital  protection  for 
researchers  working  with  hazardous 
materials. 

MEHRL  will  be  a  unique  contribution 
to  the  marine  sciences  in  that  it  will 
provide  not  only  a  center  of  scientific 
and  state-of-the-art  equipment  serving 
the  Nation,  as  well  as  the  East  and  Gulf 
Coasts,  but  represents  a  true 
breakthrough  in  institutional 
cooperation  (federal,  state,  and 
academic)  aimed  at  removing  traditional 
jurisdictional  barriers  and  improving 
overall  research  and  development 
effectiveness. 

A  Web  page  has  been  established  to 
inform  the  local  community  of  the 
background  information  surrounding 
the  MEHRL  and  to  provide  up-to-date 
information  on  the  planning,  design, 
and  the  building  phases  of  the  project. 


The  Web  page  may  be  reached  at  the 
following  address:  http://www.cofc.edu/ 
grice/mehrl 

Proiect  Description 

The  State  of  South  Carolina  has 
provided  a  lease  of  land  up  to  14  acres 
for  the  MEHRL  (Phase  I)  and  support 
facilities  (Phase  U).  The  MEHRL  will  be 
built  on  approximately  eight  acres 
within  the  Fort  Johnson  campus  of  the 
SCDNR  in  Charleston,  SC.  The  NMFS 
Charleston  Laboratory  and  satellite 
NIST  facility  is  currently  located  on  this 
campus  in  leased  facilities.  The  UC  and 
the  MU.S.C.  also  have  existing  facilities 
on  this  campus. 

The  proposed  MEHRL  complex  will 
be  approximately  69,000  gross  square  ft 
and  will  accommodate  approximately 
90  scientists/staff.  The  goal  for  MEHRL 
is  to  be  a  multi-use  facility  with 
complimentary  institutional  partnership 
functions  and  activities.  Thus,  MEHRL 
will  be  staffed  with  researchers  from  the 
partner  institutions.  MEHRL  should 
attract  visiting  scientists,  students,  post- 
doctoral researchers,  and  require 
minimal  new  staff  positions.  MEHRL 
will  provide  approximately  34,000  net 
square  ft  for  environmental  biology  and 
chemistry  research. 

Phase  n  of  the  project  consists  of 
dormitory,  dining  facility,  and  visiting 
scientist  housing.  The  dormitory  will  be 
approximately  8,250  square  ft  and  the 
dining  facility  will  be  approximately 
1,750  square  ft.  The  dormitory  vriil  be 
adjacent  to  the  dining  hall  since  the 
residents  will  be  the  primary  users  of 
the  facilities.  The  dormitory  will  be  a 
quad  of  five  to  eight  person  living  suites 
of  1,050  square  ft.  The  dining  facility 
will  include  a  dining  hall  for  informal 
dining  for  10  to  15  people.  There  will 
be  a  residential  style  kitchen  for  the 
residents  to  prepare  their  own  meals. 
The  visiting  scientist  housing  will  be  a 
high  quality  living  arrangement  to  be 
used  by  researchers  and  their  families 
for  an  extended  period  of  time.  The 
housing  will  be  five  1,250  square  ft 
townhouses.  The  unit  will  be  self- 
contained  and  independent  of  other 
facilities.  The  townhouses  will  be 
located  away  from  the  dormitory,  but 
will  have  a  direct  relation  to  each  other 
in  a  campus  atmosphere.  Phase  n  is 
contingent  upon  funding  and  may  not 
be  developed  immediately. 

NOAA  and  SCDNR  invite  interested 
agencies,  organizations,  and  the  general 
public  to  submit  written  comments  or 
suggestions  concerning  the  scope  of  the 
issues  to  be  addressed,  alternatives  to  be 
analyzed,  and  the  environmental 
impacts  to  be  addressed  in  the  EIS.  The 
public  also  is  invited  to  attend  a  scoping 
meeting  in  which  oral  comments  and 


suggestions  will  be  received  (see 
DATES).  Oral  and  written  comments 
will  be  considered  equally  in 
preparation  of  the  EIS.  Those  not 
desiring  to  submit  comments  or 
suggestions  at  this  time,  but  who  would 
like  to  receive  a  copy  of  the  Draft  EIS 
should  write  to  Doima  Howard  (see 
AOORESSeS).  When  the  Draft  EIS  is 
complete,  its  availability  will  be 
announced  in  the  Federal  Register  and 
in  the  local  news  media,  a  public 
hearing  will  be  held,  and  comments  will 
be  solicited. 

Public  Scoping  Meeting 

The  public  scoping  meeting  will  be 
chaired  by  a  NOAA  representative  but 
will  not  be  conducted  as  an  evidentiary 
hearing;  speakers  will  not  be  cross- 
examined,  although  the  chair  and  other 
NOAA  and  SCDNR  representatives 
present  may  ask  clarifying  questions.  To 
ensure  that  everyone  has  an  adequate 
opportvmity  to  speak,  5  minutes  will  be 
allotted  for  each  speaker.  Depending  on 
the  number  of  persons  requesting  to 
speak,  the  chair  may  allow  more  time 
for  elected  officials,  or  speakers 
representing  multiple  parties,  or 
organizations.  Persons  wishing  to  speak 
on  behalf  of  organizations  should 
identify  the  organization.  Persons 
wishing  to  sp>eak  may  either  notify 
Donna  Howard  in  writing  (see 
AOORESSES)  or  register  at  the  meeting. 
As  time  permits,  individuals  who  have 
spoken  subject  to  the  5-minute  rule  will 
be  afforded  additional  speaking  lime. 
Written  comments  also  will  be  accepted 
at  the  meeting. 

Special  Accommodatioiis 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Donna  Howard 
(see  AOORESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  June  17,  1997. 
Bmce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  97-16371  Filed  6-20-97:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  0604g7C] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting  agenda 

revision. 

summary:  The  agenda  for  the  meetings 
of  the  Pacific  Fishery  Management 
Council  (Council),  which  are  scheduled 
for  June  23-25.  1997.  in  Seattle.  WA. 
was  published  on  June  11, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  revision 
to  the  meeting  agenda 
ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion  Hotel-Seattle  Airport. 
(Now  known  as  Doubletree)  18740 
Pacific  Highway  South.  Seattle.  WA 
98188;  telephone:  (206)  246-8600. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Fishery  Coordinator, 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  was  published  on  June  11, 1997 
(62  FR  31792).  The  following  revisions 
are  to  be  made: 

The  Council  has  approved  an 
emergency  change  to  the  salmon  agenda 
of  its  June  meeting.  The  salmon  agenda 
is  scheduled  to  occur  on  the  afternoon 
of  June  23,  1997.  at  the  Red  Lion  Hotel 
Seattle  Airport  (now  known  as 
Doubletree),  see  ADDRESSES. 

Current  Agenda  Item  C.  1 . ,  Statement 
of  the  Council  Chair  Concerning  the 
1997  Salmon  Management  Process,  will 
be  modified  as  follows: 

C.  Salmon  Management 

1.  Review  and  Consideration  of 
Estimation  Issues  Affecting  the  Season 
Structure  and  Resulting  Allocation  of 
the  1997  Commercial  Salmon  Fisheries 
off  California  and  Oregon 

a.  Statement  of  Chair  concerning  1997 
Preseason 

Process 

b.  Summary  of  Estimation  and  Season 
Structure  Issues  Raised  by  Pacific  Coast 
Federation  of  Fishermen's  Associations 

c.  Comments  of  the  Salmon  Advisory 
Subpanel,  Salmon  Technical  Team,  and 
Scientific  and  Statistical  Committee 


d.  Public  Comments 

e.  Council  -  ACTION  (if  necessary  to 
correct  season  structure) 

This  emergency  change  to  the  Council 
agenda  responds  to  concerns  raised  by 
California  commercial  fishery 
representatives  with  regard  to  the 
estimation  and  subsequent  allocation  of 
Klamath  and  Snake  River  fall  chinook 
harvest  impacts  in  the  1997  commercial 
fishery.  The  change  in  Agenda  item  C.I., 
from  a  discussion  to  an  action  item, 
allows  the  potential  for  modifying  the 
commercial  salmon  fisheries  off  Oregon 
and  California  by  emergency  rule,  if 
deemed  necessary  as  a  result  of  the 
Council's  review  in  this  matter.  The 
potential  changes  in  the  commercial 
season  proposed  by  the  California 
representatives  include  reductions  in 
closures  south  of  Point  San  Pedro,  along 
with  possible  minimum  size  limit 
increases,  and  offsetting  closures  in  the 
commercial  fisheries  off  Oregon,  most 
likely  in  the  area  south  of  Cape  Arago. 

All  other  information  previously 
published  remains  unchanged. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  June  18, 1997. 
Brace  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-16403  Filed  6-18-97;  3:54  pml 
BILUNG  COOE  3610-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  0MB  Review; 
Comment  Request 

June  17, 1997. 

The  Corporation  for  National  and 
Community  Service  has  submitted  the 
following  public  information  collection 


requests  (IRS)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  Margaret 
McLaughlin,  Director  of  Recruitment, 
Office  of  AmeriCorps  Recruitment  (202) 
606-5000,  ext.  269.  Individual(s)  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  565- 
2799  between  the  hours  of  9:00  a.m.  and 
5:00  p.m.  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
Office  of  information  and  Regulatory 
Affairs,  Attn.:  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202)  395-7316). 
within  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

a.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

b.  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

C.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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AGENCY:  Corporation  for  National  and 
Community  Service. 

Title:  The  AmeriCorps  Referral  Card. 

OMB  Number:  3045-0004. 

Frequency:  1  response  per  individual 
(optional  collection). 

Affected  Public:  Individuals  and 
households. 

Number  of  Respondents:  50,000. 

Estimated  Time  Per  Respondent:  0.05 
hours  (3  minutes) 

Total  Burden  Hours:  2,500  hours. 

Total  Annualized  capital/startup 
costs:  $0 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $38,315.15. 

Description:  The  AmeriCorps  Referral 
card  is  used  by  the  AmeriCorps 
Recruitment  office  of  the  Corporation 
for  National  and  Conmiunity  Service  to 
assist  AmeriCorps  national  service 
programs  in  identifying  potential 
applicants  who  match  their  program 
needs. 

Dated:  June  17,  1996. 

« r  V  aret  McLaughlin, 

Director  of  Recruitment,  Office  of  AmeriCorps 
Recruitment. 

[FR  Doc.  97-16321  Filed  6-20-97;  8:45  am] 

BILUNO  CODE  a060-28-P 


CORPORATfON  «"OR  NA-'SONAL  AND 


COMMIjN^ 


St 


Fi-fiOi  '  'i  Operate  A'TiersLorps 

Pr  qrhfT  s  in  the  District  of  Columbia 

AGENCY:  Corporation  for  National  and 
Community  Service. 

action:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  ("Corporation") 
announces  the  availability  of  ^450,000 
for  grants  to  operate  AmeriCorps 
programs  in  the  District  of  Columbia. 


DATES:  All  applications  must  be 
received  by  3:30  Eastern  Daylight 
Savings  Time,  July  24,  1997. 

ADDRESSES:  Applications  must  be 
submitted  to  the  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  N.W.,  Box  ADC, 
Washington,  D.C.  20525.  Facsimiles  will 
not  be  acceptr-' 

FOR  FURTHER  ino«Ma  ION  CONTACT: 
Interested  organizations  may  request  the 
AmeriCorps  Application  Guidelines  for 
the  District  of  Columbia  from  Bryson 
Coles  at  (202)  606-5000,  ext.  254.  or 
may  obtain  copies  of  these  materials  in 
person  from  the  8th  floor  receptionist  of 
the  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  N.W.,  Washington,  D.C. 

Questions  about  the  AmeriCorps 
application  process  for  the  District  of 
Columbia  should  be  directed  to  Betty 
Piatt,  Corporation  Program  Officer,  at 
(202)  606-5000,  ext.  422  or  Bruce  Cline, 
Corporation  Senior  Program  Officer,  at 
ext.  440. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  Corporation  is  a  Federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
In  supporting  service  programs,  the 
Corporation  fosters  civic  responsibility, 
strengthens  the  ties  that  bind  us  together 
as  a  people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service. 

AmeriCorps  is  a  national  service 
program  that  engages  thousands  of 
Americans  on  a  full  and  part-time  basis 
to  help  communities  address  their 
toughest  challenges  while  e«iming 
support  for  college,  graduate  school,  and 
job  training.  In  general,  all  AmeriCorps 
programs  must  address  educational, 
public  safety,  human,  or  environmental 
needs,  and  provide  a  direct  and 


demonstrable  benefit  that  is  valued  by 
the  community  in  which  the  service  is 
performed. 

Although  a  wide  variety  of  programs 
may  be  eligible  to  apply  for  and  receive 
support  from  the  Corporation,  all 
AmeriCorps  programs  must  meet  certain 
minimum  program  requirements.  The 
Corporation's  requirements  for 
AmeriCorps  programs  are  provided  in 
the  Corporation's  authorizing  statute  (42 
U.S.C.  12501  etseq.),  its  implementing 
regulations  (45  CFR  part  2510  et  seq.), 
and  in  the  grant  application  guidelines. 
In  addition  to  being  thoroughly  familiar 
with  the  statute  and  its  implementing 
regulations,  prospective  applicants 
should  read  the  application  guidelines 
carefully  because,  in  some  cases,  more 
specific  information  is  provided  there. 

Eligible  Applicants 

Public  agencies  (including  state 
agencies  and  other  units  of  local 
government),  public  or  private  nonprofit 
organizations,  Indian  Tribes,  and 
institutions  of  higher  education  may 
apply  for  these  funds. 

Under  the  Lobbying  Disclosure  Act  of 
1995,  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  501(c)(4)) 
which  engages  in  lobbying  activities  is 
not  eligible  to  apply. 

Estimated  Number  of  Awards 

The  Corporation  anticipates  making 
two  awards. 

Period  of  Awards 

Grants  will  be  awarded  for  a  period  of 
twelve  months  and  may  be  renewed 
contingent  upon  performance  and  the 
availability  of  appropriations. 

Dated:  June  18,  1997. 
Barry  W.  Stevens, 
Acting  General  Counsel. 
(FR  Doc.  97-16394  Filed  6-20-97;  8:45  am) 
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DEPAH^  MENT  OF  DEFENSE 
Office  of  the  Secretary 
(Transinittal  No.  97-17] 
36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/CPD.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-17, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  June  17, 1997. 

L.M.  Bymun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON  DC20X1-28C0 


09  JUN  1987 


In  reply  refer  to: 
1-04517/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-17,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Korea  for 
defense  articles  and  services  estimated  to  cost  $307  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 


Sincerely, 


Attachments 


Same  Itr  to 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


31B1R 
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Transmittal  No.  97-17 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser;   Korea 
(ii)    Total  Estimated  Value: 


Major  Defense  Equipment* 

Other 

TOTAL 


$246  million 
$  61  million 
$307  million 


(iii)    Description  of  Articles  or  Services  Offered: 

One  thousand  sixty-five  STINGER  RMP  missiles  less 
reprogrammable  modules  (STINGER  RMP  (-) ) ,    213  weapon 
rounds,  213  gripstock  control  group  guided  missile 
launchers.  Interrogator  Friend  or  Foe,  support 
equipment,  spare  and  repair  parts,  publications  and 
technical  data,  personnel  training  and  training 
equipment,  U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services,  U.S.  Government 
Quality  Assurance  Teams  (QAT) ,  and  other  related 
elements  of  logistics  support. 

(iv)    Military  Department:   Army  (JBB,  YRS,  BOW,  and  OFS) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid:   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   09  JUN  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Korea  -  STINGER-RMP  Missile  System 


The  Government  of  Korea  has  requested  the  purchase  of  1,065  STINGER 
RMP  missiles  less  reprogrammable  modules  (STINGER  RMP  {-) ) ,  213 
weapon  rounds,  213  gripstock  control  group  guided  missile  launchers. 
Interrogator  Friend  or  Foe,  support  equipment,  spare  and  repair 
parts,  publications  and  technical  data,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  engineering  and 
logistics  personnel  services,  U.S.  Government  Quality  Assurance 
Teams  (QAT) ,  and  other  related  elements  of  logistics  support.   The 
estimated  cost  is  $307  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  cJf  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  and  continues  to  be  an  important 
force  for  political  stability  and  economic  progress  in  Northeast 
Asia. 

This  is  the  first  sale  of  STINGER  RMP  (-)  missiles  to  Korea,  and  it 
will  enable  the  Korean  Army  to  develop  a  defense  capability  with  an 
ability  to  protect  itself  from  unwarranted  aggression  from  the  air 
as  well  as  enhance  its  interoperability  with  U.S.  forces.   Korea 
will  have  no  difficulty  absorbing  these  missiles  into  its  armed 
forces. 


•11 


Trie  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  prime  contractor  will  be  Hughes  Missile  System  Company,  Tucson, 
Arizona.   One  or  more  proposed  offset  agreements  may  be  related  to 
this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of 
several  U.S.  Government  Quality  Assurance  Teams  to  Korea  for  two 
weeks  to  assist  in  the  delivery  and  deployment  of  the  missiles_. 
There  will  be  five  U.S.  Government  personnel  and  two  contractor 
representatives  for  one  week  intervals  twice  annually  to 
participate  in  program  management  and  technical  reviews.   Also, 
several  U.S.  Government  personnel  will  be  conducting  training 
classes  for  two  week  intervals  to  Korea. 


There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


'n84n 


^(■I'ls!. 


'  Vol.  62.  No.  120  /  Monday,  Jur 


Notices 


Transmittal  No.  97-17 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Annex 
Item  No.  vi 


(vi) 


Sensitivity  of  Technology: 


1.  The  STINGER  RMP  missile  system  less  reprogrammable 
module  (STINGER  RMP  (-)),  gripstock,  hardware,  software  and 
documentation  contain  sensitive  technology  and  are  classified 
Confidential.   The  guidance  section  of  the  missile  and  tracking 
head  trainer  contain  highly  sensitive  technology  and  are 
classified  Confidential. 

2.  Missile  system  hardware  and  fire  unit  components 
contain  sensitive/critical  technologies.   STINGER  critical 
technology  is  primarily  in  the  area  of  design  and  production 
know-how  and  not  end-items.   This  sensitive/critical  technology 
is  inherent^in  the  hybrid  microcircuit  assemblies, 
microprocessors,  magnetic  and  amorphous  metals,  purification, 
firmware,  printed  circuit  boards,  laser  range  finder,  dual 
detector  assembly,  detector  filters,  automatic  text  and 
associated  computer  software,  optical  coatings,  ultraviolet 
sensors,  semi-conductor  detectors,  infrared  band  sensors, 
equipment  operating  instructions,  warhead  components  seeker 
assembly  and  the  Identification  Friend  or  Foe  (IFF)  system  with 
Mode  4  capabilities. 

3.  Information  on  vulnerability  to  electronic 
countermeasures  and  counter-countermeasures,  system  performance 
capabilities  and  effectiveness,  and  test  data  are  classified  up 
to  Secret. 

4.  Loss  of  this  hardware  and/or  data  could  permit 
development  of  information  leading  to  the  exploitation  of 
countermeasures.   Therefore,  if  a  technologically  capable 
adversary  were  to  obtain  these  devices,  the  missile  system  could 
be  compromised  through  reverse  engineering  techniques  which  could 
defeat  the  weapon  systems  effectiveness. 

5.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  97-16256  Filed  6-20-97;  8:45  am) 
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Office  of  'ne  Sec.reta.ry 
[Transni.ttal  No.  97-19] 

3f;fbU1)  Arm=  Sa'es  No*"''calion 

AGENCY:  Uepartnionl  ol  Uulense,  Defense 
Security  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassiRed  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/CPD,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-19, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  June  17, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5000-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON  DC  20301-2800 


1 1  JUN  1997 


In  reply  refer  to: 
1-04521/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-19,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Thailand 
for  defense  articles  and  services  estimated  to  cost  $100 
million.   Soon  after  this  letter  is  delivered  to  your  office 
we  plan  to  notify  the  news  media.  ' 

Sincerely, 


^{L^'.^^ijz^ 


H.  D'^^M  McKaTip 
Actins  £x»%cicr 


Same   Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  impropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 
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(i)    Prospective  Purchaser;   Thailand 
(ii)    Total  Estimated  Value: 


Major  Defense  Equipment^ 

Other 

TOTAL 


$  30  million 
$  70  million 
$100  million 


(iii)    Description  of  Articles  or  Services  Offered: 

One  hundred  seven  excess  M60A3  tanks  with  105mm  guns 
and  Tank  Thermal  Sight  (TTS)  capability,  overhaul  and 
upgrade  of  the  excess  M60A3  tanks  with  TTS  in  CONUS, 
107  .50  caliber  and  7.62mm  machine  guns,  engines  with 
containers,  radios,  support  equipment,  publications, 
personnel  training  and  training  equipment,  U.S. 
Government  Quality  Assurance  Teams,  spare  and  repair 
parts  and  other  related  program  elements  to  ensure 
long-term  weapon  system  supportability. 

(iv)    Military  Department:   Army  (WDI) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   1  1  JUN  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


Thailand  -  M60A3  Tanks 


The  Governme 
excess  M60A3 
capability, 
TTS  in  CONUS 
with  contain 
personnel  tr 
Quality  Assu 
related  prog 
supportabili 


nt  of  Thailand  has  requested  the  purchase  of  107 

tanks  with  105mm  guns  and  Tank  Thermal  Sight  (TTS) 
overhaul  and  upgrade  of  the  excess  M60A3  tanks  with 
,  107  .50  caliber  and  7.62mm  machine  guns,  engines 
ers,  radios,  support  equipment,  publications, 
aining  and  training  equipment,  U.S.  Government 
ranee  Teams,  spare  and  repair  parts  and  other 
ram  elements  to  ensure  long-term  weapon  system 
ty.   The  estimated  cost  is  $100  million. 


19  97 


This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic 
progress  in  Southeast  Asia. 

In  addition  to  the  253  tanks  previously  procured  from  the  U.S. 
Government  (125  M60A3,  53  M60A1,  and  75  M4  8A5) ,  these  M60A3 
tanks,  which  will  come  from  the  U.S.  Army  excess  inventory, 
will  enhance  Thailand's  force  modernization  efforts  and 
substantially  improve  the  capability  of  its  ground  forces. 
Thailand  will  have  no  difficulty  absorbing  these  tanks  into  its 
armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

There  are  no  offset  agreements  proposed  to  be  entered  into  in 
connection  with  this  potential  sale. 

Several  Quality  Assurance  Teams  will  be  required  in  Thailand 
for  short  periods  during  the  incremental  delivery  of  the  tanks. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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vi) 


Transmittal  No.  97-19 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


Sensitivity  of  Technology: 


1.  The  Tank  Thermal  Sight  hardware  is  not 
Classified.   The  target  acquisition  range  is  classified 
Confidential  because  this  information  would  enable  a  potential 
adversary  to  develop  countermeasures  and  tactics.   The 
vulnerability  to  countermeasures  and  counter-countermeasures 
^re  classified  Secret. 

2.  Data  relating  to  the  specialized  and  highly 
Sensitive  engineering  design  information  and  manufacturing 
specifications,  which  if  compromised  could  assist  a  potential 
adversary  in  the  production  of  thermal  devices,  are  not  part  of 
the  sale. 


3.    A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
(>olicy  Justification. 


(FR  Doc.  97-16257  Filed  6-20-97;  8:45  am) 

BILUNG  COOe  5000-04-C 


T?P4f; 


Fr-,if.r 
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'^'^    No.  120  /  Monda\ 


1997  /  Notices 


D e  P  A  P - M  e  N  '  OF  DEFENSE 

GtStHA.  ScRVICES 

ADMiNiS^-A  'iON 

s  A  '  O  S  A     A  t  a  J  N  AUTICS  AND 
SPAC  ^  A  DM  NISTRATION 

JM-     ontrol  No.  9000-0079] 

SuDt-n.Ss,;;''   "        /'MB  RevieW; 

Cornr-'e-s  Meq..esi  Entitled  Corporate 

AiT'.?-  Costs 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0079). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
SecTetahat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Corporate  Aircraft  Costs.  A 
request  for  comments  was  published  at 
62  FR  18760,  April  17,  1997.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  July  23, 

IQQ" 

Aoc-Jt  sSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0079 
in  all  correspondence. 
FOR  FURTHER  MFORMATION  CONTACT:  Jerry 
Olson.  Office  of  Federal  Acquisition 
Policy.  GSA  (202)  501-3221. 

SUPPt.EMENTARY  INFORMATION: 

A.  Purpose 

Government  contractors  that  use 
company  aircraft  must  maintain  logs  of 
flights  containing  specified  information 
to  ensure  that  costs  are  properly  charged 
against  Government  contracts  and  that 
directly  associated  costs  of  unallowable 
activities  are  not  charged  to  such 
contracts. 

B.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
3,000:  hours  per  recordkeeper.  6;  and 
total  recordkeeping  burden  hours, 
18.000. 


OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (VRS), 
Room  4037,  1800  F  Street.  NW.. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0079,  Corporate  Aircraft  Costs,  in 
all  correspondence. 

Dated:  June  6.  1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

|FR  Doc.  97-18319  Filed  6-20-97;  8:45  am) 
BIUJNQ  COOE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  1997  Summer 
Study  Task  Force  on  DoD  Responses 
to  Transnational  Threats 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
1997  Sunamer  Study  Task  Force  on  DoD 
Responses  to  Transnational  Threats  will 
meet  in  closed  session  on  June  30 — July 
1,  1997  at  the  Institute  for  Defense 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
IDefense  through  the  Under  Secretary  of 
E)efense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  provide  an 
assessment  of  the  DoD  posture  and 
recommend  actions  to  improve  this 
posture.  Specifically,  review  the 
legislation,  executive  orders,  prior 
studies  and  current  activities  of  the 
government,  identify  the  variety  of 
threats  which  should  be  addressed  by 
the  Department,  assess  the  nation's 
vulnerability  to  these  threats,  examine 
the  DoD  capabilities  for  playing  its 
proper  role  in  response,  identify 
available  and  potential  technologies 
which  may  be  applicable  for  enhancing 
the  protection  of  US  Armed  Forces,  and 
recommend  actions  by  the  Department 
to  position  itself  properly  for  this  set  of 
problems. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 


Dated:  June  16, 1997. 
L.M.  Bynum, 

Ahemate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-16255  Filed  6-20-97;  8:45  am] 
8ILUNOCOOE  900(MM-M 


DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposec  ntormation 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
22,  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 

Washington.  T" ■'-4651. 

FOR  FURTHER  IN^^uHMAriON  CONTACT: 
Patrick  J.  Sherrill  (202)  70ft-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
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Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment  at  the  address  speciHed 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  17. 1997. 

Gloria  P^ker, 

Director,  Information  Resources  Management 
Group.  1 1 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Eisenhower 
Professional  Development  Program: 
State  and  Local  Activities. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't. 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  4,313. 
Burden  Hours:  3,817. 

Abstract:  The  Planning  and 
Evaluation  Service  is  conducting  a 
three-year  study  to  examine  the 
Eisenhower  Professional  Development 
Program  and  to  report  on  the  progress  of 
the  program  with  respect  to  a  set  of 
Performance  Indicators  established  by 
the  Department  of  Education.  The 
evaluation  will  provide  information  on 
the  types  of  professional  development 
activities  supported  by  the  program,  the 
effects  of  program  participation  on 
classroom  teaching,  and  the  quality  of 
program  planning  and  coordination. 
Clearance  is  sought  for  a  National 
Profile,  In-Depth  Cases,  and  a 
Longitudinal  Study  of  Teacher  Change, 
to  be  conducted  during  the  1997-1998 
school  year.  Respondents  include 
teachers,  educational  administrators, 
and  professional  development 
providers. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 
Title:  State  Performance  Report — Title 
I,  Parts  A  &  D,  Elementary  and 


Secondary  Education  Act  (ESEA)  as 
amended.  Helping  Disadvantaged 
Children  Meet  High  Standards. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  53. 
Burden  Hours:  49,302. 

Abstract:  Under  Title  I  Parts  A  &  D  of 
ESEA,  States  and  their  LEAs  are 
required  to  collect,  disaggregate  and 
report  data  on  participation  and 
performance.  Under  Section  1501(b),  the 
Secretary  may  collect  those  data  and, 
under  Section  14201(d),  the  Secretary 
requires  review  of  the  use  of  Title  I 
consolidated  administrative  funds. 

|FR  Doc.  97-16280  Filed  6-20-97;  8:45  am] 

BILUNG  CODE  4000-01-P 


OEPARTMErfT  OF  EDUCATION 


Submission  fc  ""M? 
Comment  Reques' 


Review; 


AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  23, 
1997. 

ADDRESSES:  Written  comments  should 
he  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt^MENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 


Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  )une  17, 1997. 

Gloria  Paricer, 

Director,  Information  Resources  Management 
Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Even  Start  Performance 
Information  Reporting  System. 

Frequency:  Annually. 

Affected  Public:  Individuals  and 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  127,368. 
Burden  Hours:  395,881. 

Abstract:  The  Even  Start  Performance 
Information  Reporting  System  involves 
the  refinement  and  maintenance  of  a 
data  collection  system,  collection  and 
analysis  of  descriptive  and  outcome 
data  from  all  Even  Start  grantees, 
training  of  local  Even  Start  project 
directors  in  data  collection  and 
technical  assistance  to  them,  and 
preparation  of  annual  reports. 

Office  of  Postsecondary  Education 

Title:  Lender's  Application  for 
Payment  of  Insurance  Claim,  ED  Form 
1207. 

Frequency:  On  occasion 

Affected  Public:  Businesses  or  other 
for-profit;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
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Responses:  6,202. 

Burden  Hours:  2,604. 
Abstract:  The  ED  Fonn  1207— 
Lender's  Application  for  Payment  of 
Insurance  Claim — is  completed  for  each 
borrower  for  whom  the  lender  is  filing 
a  Federal  claim.  Lenders  must  file  for 
payment  within  90  days  of  the  default, 
depending  on  the  type  of  claim  filed. 

|FR  Doc.  97-16279  Filed  5-20-97;  8:45  ami 
BIUJNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Savannah 
River  Su'    m  .  ting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Savannah  River  Site. 
DATES  AND  TIMES:  Monday,  July  21,  1997: 
6:00  p.m. -6:30  p.m.  (Public  Conmient 

Session) 
6:30  p.m.-7:00  p.m.  Ooint 

Subcommittee  Meeting) 
7:00  p.m.-9:00  p.m.  (Subcommittee 

Meetings) 
Tuesday,  July  22, 1997:  8:30  a.m.-4:00 
p.m. 

ADDRESSES:  University  of  South 
Carolina — Aiken,  Business  and 
Education  Building,  171  University 
Parkway,  Aiken,  South  Carolina. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist,  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802 
(803) 725-5374. 

SUPPlfMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  July  21,  1997 

6:00  p.m.     Public  comment  session  (5- 

minute  rule) 
6:30  p.m.     Joint  subcommittee  meeting 
7:00  p.m.     Subcommittee  meetings 
9:00  p.m.     Adjourn 

Tuesday.  July  22.  1997 

8:30  a.m.     Approval  of  minutes,  agency 
updates  (-15  minutes) 


Public  comment  session  (5-minute 

rule)  (-15  minutes) 
Risk  management  &  future  use 

subcommittee  report  (-1 '/z  hours) 
Nuclear  materials  management 

subcommittee  report  (-1  hour) 
12:00  p.m.     Lunch 
1:00  p.m.  Environmental  restoration  and 

waste  management  subcommittee 

report  (-1  Vz  hours) 
Administrative  subcommittee  report 

(-15  minutes) — Includes  potential 

by-laws  amendment 
Spent  fuel  forum  update  (-10 

minutes) 
National  Dialogue  discussion  (-30 

minutes) 
Outreach  subcommittee  report  (-15 

minutes) 
Public  comment  session  {5-minute 

rule)  (-15  minutes) 
4:00  p.m.     Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
f^al  agenda  will  be  available  at  the 
meeting  Monday,  July  21,  1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  SC  29802.  or  by  calling 
her  at  (803) 725-5374. 

Issued  at  Washington,  DC,  on  )une  18, 
1997 

RjmJmI  M.  Samuel, 

Deputy  Advisory  (ximmittee  Management 

Officer. 

IFR  Doc.  97-16385  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Advisory  Board,  Hanford  Site; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES:  Thursday.  July  10.  1997:  9:00 
a.m.— 5:00  p.m.  Friday,  July  11,  1997: 
8:30  a.m.— 3:00  p.m. 
ADDRESSES:  Redpath  Hotel,  515  West 
Sprague,  Spokane,  Washington,  Ph: 
(800) 814-5698. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office.  P.O.  Box 
550  (A7-75),  Richland.  WA.  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 

SUPPL£MENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  Hanford 
Advisor}'  Board  will  receive  information 
on  and  discuss  issues  related  to: 
Environmental  Management's 
Accelerated  Cleanup  Plans,  FY  99 
Integrated  Priority  List  and  Project 
Baseline  Summaries,  Board  Advice 
Summary,  the  Tri-Party  Agreement 
(TPA)  Change  Package  for  Reactors  on 
the  River,  the  TPA  Change  Package  for 
K  Basins/Spent  Fuel,  the  Tank  Waste 
Remediation  System,  100-N  Area 
Decommissioning,  the  Integrated  Safety 
Management  System,  and  the  Columbia 
River  Comprehensive  Impact 
Assessment.  The  Bo{u*d  will  receive 
updates  on  these  major  issues  of 
concern  from  various  Subcommittees 
including  the  Health.  Safety  and  Waste 
Management;  Environmental 
Restoration;  and  Dollars  and  Sense 
Committees.  Discussions  will  also  be 
held  on  Board  perspectives  for 
consideration  by  committees,  and  the 
Board's  approach  for  review  and 
drafting  advice  by  committees. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
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address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowiared  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  ForrestaJ 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550,  Richland,  WA  99352,  or  by  calling 
her  at  (509)  376-9628. 

Issued  Bt  Washington.  DC  on  June  18, 1997. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  97-16386  Filed  6-20-97;  8:45  ami 
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I  on  Program 


AGENCY:  Bonneville  Power 

Administration  (BPA),  Department  of 

Energy  (DOE). 

ACnON:  Notice  of  availability  of  Record 

ofDeci<ion(ROD). 

SUMMARY:  Bonneville  Power 
Administration  (BPA)  has  decided  to 
adopt  a  set  of  prescriptions  (goals, 
strategies,  and  procedural  requirements) 
that  apply  to  future  BPA-funded 
wildlife  mitigation  projects.  Various 
sources — including  Indian  tribes,  state 
agencies,  property  owners,  private 
conservation  groups,  or  other  Federal 
agencies — propose  wildlife  mitigation 
projects  to  the  Northwest  Power 
Planning  Council  (Council)  for  BPA 
funding.  Following  independent 
scientific  and  public  reviews.  Council 
then  selects  projects  to  recommend  for 
BPA  funding.  BPA  adopts  this  set  of 
prescriptions  to  standardize  the 
planning  and  implementation  of 
individual  wildlife  mitigation  projects. 
This  decision  is  based  on  consideration 
of  potential  environmental  impacts 
evaluated  in  BPA's  Wildlife  Mitigation 
Program  Final  Environmental  Impact 
Statement  (DOE/EIS-0246)  published 


March  20,  1997,  and  filed  with  the 
Environmental  Protection  Agency  (EPA) 
the  week  of  March  24.  1997  (EPA  Notice 
of  Availability  published  April  4.  1997. 
62FR65.  16154). 

ADDRESSES:  Copies  of  the  ROD  and 
Environmental  Impact  Statement  may 
be  obtained  by  calling  BPA's  toll-free 
document  request  line:  l-BOO-622- 
4520. 

FOR  FURTHER  mFORMATION  CONTACT: 
Thomas  C.  McKinney.  Bonneville  Power 
Administration,  P.O.  Box  3621  (EC-4), 
Portland.  Oregon,  97208-3621,  phone 
number  (503)  230-4749,  fax  number 
(503) 230-5699. 

Issued  in  Portland.  Oregon,  on  )une  4. 
1997. 

Randall  W.  Haidy, 

Administrator  and  Chief  Executive  Officer. 
IFR  Doc.  97-16397  FUed  &-20-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 65-004] 

Alab3r"9^"^e'''>es5«»e  Natural  Gas 
Co"-  ^..-i-"  y   So'  .'-  :'  ==''oposed 
Changes  m  FERC  Gas  Tariff 

June  17.  1997. 

Take  notice  that  on  June  12,  1997, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1 ,  the  following  tariff  sheets  to  be 
effective  June  1,  1997: 

Itt  Substitute  Fourth  Revised  Sheet  No.  101 
1st  Substitute  First  Sheet  No.  lOlA 

Alabama-Tennessee  states  that  the 
tariff  sheets  are  filed  to  comply  with  the 
Commission's  directives  in  its  May  30, 
1997  order,  79  FERC  ^61,281  (1997). 
issued  in  the  captioned  proceeding. 

Alabama-Tennessee  states  that  copies 
of  the  filing  were  served  on  all  affected 
entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  and  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-16262  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-8&-005] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  17.  1997. 

Take  notice  that  on  June  12.  1997, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 .  the  following  tariff  sheets  to  be 
effective  May  21,  1997: 

3rd  Substitute  Third  Revised  ^taet  No.  101 
2nd  Revised  Sheet  No.  lOlA 

Alabama-Tennessee  states  that  the 
tariff  sheets  are  filed  to  comply  with  the 
Commission's  directories  in  its  May  30, 
1997  order,  79  FERC  1 61,281  (1997), 
issued  in  the  captioned  proceeding. 

Alabama-Tennessee  states  that  copies 
of  the  filing  were  served  on  all  affected 
entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  %vith  section 
385.21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-16295  Filed  6-20-97;  8:45  ami 
BILLMG  CODE  f717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2564-000] 

American  Ref-Fuel  Company  of 
Delaware  County,  LP.;  Notice  pf 
Issuance  of  Order 

June  17, 1997. 

American  Ref-Fuel  Company  of 
Delaware  County,  L.P.  (American) 
submitted  for  filing  a  notice  of 
succession  in  ownership  requesting 
redesignation  of  Delaware  Resource 
Management,  Inc.'s  rate  schedules  to 
American.  American  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  American 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  American. 

On  June  2,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  American  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington. 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  American  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  American's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  if  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  1, 
1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 


Reference  Branch,  888  First  Street,  N.E. 

Washington,  D.C.  20426. 

Lois  D.  Qtshell, 

Secretary. 

[PR  Doc.  97-16301  Filed  6-20-97;  8:45  am) 

BILUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-355-001] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Filing 

June  17, 1997. 

Take  notice  that  on  June  12,  1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets,  to 
be  effective  June  1, 1997: 

Substitute  Original  Sheet  No.  208 
Substitute  Original  Sheet  No.  209 
Substitute  Original  Sheet  No.  210 
Substitute  Original  Sheet  No.  446 

CNG  states  that  the  purpose  of  this 
filing  is  to  further  revise  and  clarify 
CNG's  tariff  as  directed  by  the 
Commission  in  its  May  28  Order,  to 
implement  mainline  pooling  service  in 
compliance  with  certain  business 
practice  standards  of  the  Gas  Industry 
Standards  Board  (GISB). 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  the  parties  to  the 
captioned  proceeding. 

Any  (>erson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  IX:, 
20426,  in  accordance  with  Section 
3895.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lam  D.  Cuheil, 
Secretary. 
[PR  Doc.  97-16267  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  11163] 

Consolidated  Hydro  New  Hampshire, 
Inc.;  Notice  of  Public  Conference 

June  17, 1997. 

In  response  to  a  request  by 
Consolidated  Hydro  New  Hampshire, 
Inc.  (applicant),  FERC  staff  will  attend 
a  meeting  on  the  questions  raised  by  the 
applicant  regarding  the  economic 
analysis  in  the  Final  Environmental 
Assessment  of  the  South  Berwick 
hydroelectric  project.  The  meeting  is 
scheduled  for  July  1, 1997,  from  10:30 
a.m.  until  5:00  p.m.  in  Conference  Room 
A,  located  on  the  eleventh  floor  of  1 
Congress  Street,  Boston,  MA. 

This  meeting  is  neither  a  hearing  nor 
a  settlement  conference.  It  will  provide 
an  opportunity  for  the  applicant  and  the 
Commission  staff  to  raise  questions  and 
exchange  information  concerning  the 
staff's  economic  analysis.  Interested 
parties  are  also  welcome  to  attend  and 
participate  in  the  meeting. 

Anyone  wishing  to  comment  in 
writing  on  the  meeting  must  do  so  no 
later  than  July  15,  1997.  Comments 
should  be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

Reference  should  be  clearly  made  to: 
the  South  Berwick  hydroelectric  project 
(Project  No.  11163). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-16293  Filed  6-20-97;  8:45  am] 
BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 238-000] 

CSW  Power  Marketing,  inc.;  Notice  of 
Issuance  of  Order 

June  18. 1997. 

CSW  Power  Marketing.  Inc.  (CSW 
Power),  an  affiliate  of  the  registered 
public  utility  holding  company.  Central 
and  South  West  Corporation,  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  CSW  Power  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
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issuances  of  securities  and  assumptions 
of  liabilities  by  CSW  Power.  On  June  11, 
1997,  the  Commission  issued  an  Order 
Conditionally  Accepting  for  Filing 
Proposed  Market-Based  Rates,  (Order), 
in  the  above-docketed  proceeding. 
The  Commission's  June  11,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  CSW  Power 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  CSW  Power  is 
hereby  authorized  to  issue  securities 
and  to  assume  obligations  and  liabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
CSW  Power,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

iC)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
CSW  Power's  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  11. 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  CwheU, 
Secretary. 
[PR  Doc.  »7-16376  Filed  6-20-97;  8:45  ami 
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•vern  RiYef  Gas  I  ransmiss^on 
Company;  Notice  of  Corr  d  ar  e  Filing 

June  17. 1997. 

Take  notice  that  on  June  12.  1997, 
Kern  River  Gas  Transmission  (Kern 


River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1 ,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  June  1, 1997: 

Fourth  Revised  Sheet  No.  93 
Second  Revised  Sheet  No.  94 
Substitute  Original  Sheet  No.  94-A 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  May  28,  1997  Order 
Accepting,  Suspending,  and  Rejecting 
Tariff  Sheets  Subject  to  Conditions  in 
Docket  No.  RP97-342-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  p>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-16266  Filed  6-20-97;  8:45  am) 
BILUNG  CODE  e717-01-M 
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Federal  En 


.-  Heguiatory 
[Docket  No.  RP97-33»-001] 


KO  Tr?   --  ssion  Company;  Notice  of 
Proposeii  Changes  in  FERC  Gas  Tariff 

June  17,  1997. 

Take  notice  that  on  June  12, 1997.  KO 
Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  revised  tariff  sheets  listed  in 
Appendix  A  to  the  filing  to  comply  with 
the  GISB  Standards  in  Order  No.  587. 
KO  Transmission  proposes  an  effective 
date  of  June  1,  1997  for  the  revised  tariff 
sheets. 

KO  Transmission  states  that  the 
revised  tariff  sheets  reflect  changes  to 
comply  with  a  May  28.  1997  Letter 
Order  in  this  docket. 

KO  Transmission  states  that  copies  of 
this  filing  were  served  to  all  of  its 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.W..  Washington.  D.C. 
20426.  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  ^s 
proceeding,  but  will  not  serve  to  make 
any  Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashdl. 
Secretary. 

IFR  Doc.  97-16265  Filed  6-20-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-672-0001 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  under  Blanket 
Authorization 

June  17.  1997. 

Take  notice  that  on  June  11, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP97- 
572-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  2-inch  tap  to 
serve  Precoat  Metals  Inc.  (Precoat),  an 
end  user,  luider  its  blanket  certificate 
issued  in  Docket  No.  CP82-43O-000,i 
all  as  more  fully  set  forth  in  the  request 
for  authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Koch  proposes  to  install  the  new 
delivery  point  on  its  existing 
transmission  line,  designated  as  TPL 
302-20  in  Hinds  County.  Mississippi  to 
satisfy  Precoat 's  request  for  natiu^  gas 
service.  Koch  further  states  that  the 
volumes  proposed  to  be  delivered  to 
Precoat  will  be  pursuant  to  Koch's 
blanket  transportation  certificate 
authorized  in  FERC  Docket  No.  CP88-6- 
000.2 

Koch  further  states  it  will  construct 
and  operate  the  proposed  facilities  in 
compliance  with  18  CFR.  Part  157, 
Subpart  F,  and  that  the  proposed 
activities  will  not  affect  Koch's  ability  to 
serve  its  other  existing  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


>  See.  20  FERC  1 62.416  (1982) 
'See.  42  FERC  1 62.027  (1960). 
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Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Caahell, 
Secretary. 
[FR  Doc.  97-16287  Filed  ft-20-97;  8:45  am) 

nUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

-eo-r,:.   ,.   ^,Qj  Regulatory 

(Docket  Ho.  RP9ft-32(M>14] 

KochGr.'w',        ^line  Company; 
Notice  c;  Prof^ji,*^  Changes  in  FERC 
Gas  Tariff 

June  17. 1997. 

Take  notice  that  on  June  11,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1 ,  the  following  revised  tariff  sheet 
in  to  be  effective  June  10,  1997: 

Ninth  Revised  Sheet  No.  29 

Koch  states  that  the  proposed  changes 
to  this  tariff  sheet  reflects  a  recently 
negotiated  rate  transaction  between 
Koch  and  Phibro. 

Koch  also  states  that  this  filing  has 
been  served  upon  all  parties  on  the 
official  service  list  complied  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  CesheU. 
Secretary. 

|FR  Doc.  97-16294  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-393-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Filing 

June  17,  1997. 

Take  notice  that  on  June  12,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  its  report  of 
the  net  revenues  attributable  to  the 
operation  of  its  cash-in/cash-out 
program. 

Koch  states  that  this  filing  reflects  its 
aimual  report  of  the  net  revenues 
attributable  to  the  operation  of  its  cash- 
in/cash-out  program  used  to  resolve 
transportation  imbalances.  The  report 
shows  a  negative  cumulative  position 
that  will  continue  to  be  carried  forward 
and  applied  to  the  next  cash-in/cash-out 
reporting  period  as  provided  in  Koch's 
tariff,  section  20.1(D]  of  the  General 
Terms  and  Conditions. 

Koch  states  that  copies  of  the  filing 
are  being  served  upon  each  affected 
customer,  state  commission,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  as  provided  by  section 
154.210  of  the  Commission's  rules  and 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  0.  CMheU. 
Secretary. 

IFR  Doc.  97-16297  Filed  6-20-97;  8:45  am) 
aiujNQ  COOC  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-394-0001 

Koch  Gateway  Pipeline  Company; 
Notice  of  Filing 

June  17.  1997. 

Take  notice  that  on  June  12,  1997, 
Koch  Gateway  Pipeline  Company 


(Koch)  tendered  for  filing  its  report  of 
the  net  revenues  attributable  to  the 
operation  of  its  cash-in/cash-out 
program. 

Koch  states  that  this  filing  reflects  its 
report  of  the  net  revenues  attributable  to 
the  operation  of  its  cash-in/cash-out 
program  for  the  first  quarter  of  1997. 
Koch's  cash-in/cash-out  report  shows  a 
negative  cumulative  position  that  will 
continue  to  be  carried  forward  and 
applied  to  the  next  cash-in/cash-out 
reporting  period  as  provided  Koch's 
tariff,  section  20.1(D)  of  the  General 
Terms  and  Conditions. 

Koch  states  that  copies  of  the  filing 
has  served  copies  of  this  filing  upon 
each  affected  customer,  state 
conunission,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Sti^et.  NE.,  Washington.  EX:  20426, 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  as  provided  by  section 
154.210  of  the  Commission's  rules  and 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cuhell, 
Secretary. 

[FR  Doc.  97-16298  Filed  6-20-97;  8:45  am] 
BtUJNO  COOC  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-251 7-000  and  ER97- 
2S18-000] 

XENERGY,  Inc.,  New  YorV  ,uiu 
Electric  &  Gas  Coa>  jh!  on;  Notice  of 
Issuance  of  Order 

June  17,  1997. 

New  York  State  Electiic  &  Gas 
Corporation  (NYSEG)  and  its  power 
marketer  affiliate,  XENERGY,  Inc., 
(XENERGY)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorization.  In  particular.  XENERGY 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  XENERGY. 


UMI 
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On  June  9,  1997,  the  Commission  issued 
an  Order  Accepting  Proposed  Market- 
Based  Rates  and  Cost- Based  Rates  (as 
Modified)  for  Filing  (Order),  in  the 
above-docketed  proceedings. 

The  Commission's  June  9, 1997  Order 
granted  XENfERGY  the  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  XENERGY  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  XENERGY  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
XENERGY,  compatible  with  the  public 
interest,  and  reasonable  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
XENERGY 's  issuance  of  securities  or 
assumptions  of  liabilities  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  9, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  CMhell, 
Secretary. 
|FR  Doc.  97-16302  Filed  6-20-97;  8:45  am] 

8ILUNG  COOE  e717-U-M 


DEP  t  ■     M  ENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP97-666-0001 

NorAm  Transmission  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

June  17. 1997. 

Take  notice  that  on  June  10,  1997, 
NorAm  Transmission  Company  (NGT), 
1600  Smith  Street,  Houston,  Texas 
77002,  filed  in  Docket  No.  CP97-566- 
000,  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate 
certain  facilities  in  Louisiana  as 
jurisdictional,  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  NGT  requests  authority 
to  operate  a  2-inch  meter  station  on 
NGT's  Line  H  in  Union  Parish. 
Louisiana,  under  Subpart  G  of  Part  284 
of  the  Commission's  Regulations.  NGT 
explains  that  this  meter  station  will  be 
constructed  in  June,  1977,  under 
Section  311  of  the  Natural  Gas  Policy 
Act  and  Subpart  B  of  Part  284  of  the 
Commission's  Regulations  to  upgrade  an 
existing  1-inch,  I-shape,  meter  station 
for  ARKLA,  a  distribution  division  of 
NorAm  Energy  Corp.  ARKLA  requested 
that  the  facilities  be  upgraded  to  handle 
an  increase  in  volumes.  NGT  states  that 
the  estimated  volumes  to  be  delivered 
through  these  facilities  are 
approximately  4,870  MMBtu  annually 
and  840  MMBtu  on  a  peak  day.  NGT 
says  that  the  cost  of  the  facilities  to  be 
installed  is  $11,163  and  that  $8,786  will 
be  reimbursed  by  ARKLA. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 


application  for  authorization  pursuant 

to  Section  7  of  the  Natural  Gas  Act. 

Lois  D.  Casfaell, 

Secretary. 

|FR  Doc.  97-16284  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-667-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  17, 1997. 

Take  notice  that  on  June  10,  1997, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
567-000  a  request  pursuant  to  Sections 
157.205, 157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  and  157.216)  for  authorization 
to  operate  and  abandon  certain  facilities 
in  Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  No.CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  abandon  Line  KM- 
60,  composed  of  approximately  1,162 
feet  of  4  and  6-inch  pipe,  and  a  2-inch 
meter  station  in  Section  32,  Township 
18  South,  Range  15  West,  Union 
County,  Arkansas.  NGT  currently 
delivers  gas  through  this  meter  station 
to  Great  Lakes  Chemical  Corporation 
(Great  Lakes),  and  for  safety  purposes, 
will  sell  the  line  to  Great  Lakes  and  then 
abandon  and  junk  the  existing 
deteriorated  meter  station.  These 
facilities  are  located  on  property 
belonging  to  Great  Lakes.  The  estimated 
cost  of  the  abandoned  facilities  is 
$14,864.  NGT  proposes  to  operate  an 
existing  4-inch.  L-shape,  turbine  check 
meter  on  Line  KT-9  to  continue 
providing  service  to  the  Great  Lakes 
plant  and  the  estimated  cost  for  the  new 
facilities  is  $29,057. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lob  D.  Cashell, 

Secretary. 

[FR  Doc.  97-16285  Filed  &-20-97:  8:45  am) 
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iDocKei  NO.  CP97-674-000] 

•Ho'd-ri  r,^s  Transmission  Company; 
Not  ■■■--'      -Request  Under  Blanket 

Aij'fiof  .j'a?ion 

June  17,  1997. 

Take  notice  that  on  June  12, 1997, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
574-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  operate 
certain  fecilities  in  Arkansas  to  deliver 
gas  to  ARKLA.  a  distribution  division  of 
NorAm  Energy  Corp.  (ARKLA),  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000,  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  specifically  proposes  to  operate 
an  existing  1-inch  rural  delivery  tap  on 
NGT's  Line  JM-23  in  West  Memphis, 
Crittenden  County,  Arkansas  to  provide 
service  to  ARKLA.  NGT  states  that 
ARKLA  plans  to  connect  a  rural 
extension  distribution  line  to  NGT's 
existing  tap  to  serve  customers  other 
than  the  right-of-way  grantor.  NGT 
states  that  the  estimated  volumes  to  be 
delivered  through  the  facilities  are  1,108 
MMBtu  annually  and  10  MMBtu  on  a 
peak  day.  NGT  states  that  ARKLA  will 
furnish  all  materials  to  connect  its  rural 
extension  line  to  NGT's  existing  tap. 
NGT  estimates  its  total  cost  will  be 
approximately  S400.  of  which  ARKLA 
will  reimburse  NGT  $275. 

NGT  states  that  it  will  transport  gas  to 
ARKLA  and  provide  service  under  its 
tariff,  that  the  volumes  delivered  are 
within  ARKLA's  certificated  entitlement 
and  NGT's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  NGT 
also  states  that  it  has  sufficient  capacity 


to  accomplish  the  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caslwll, 
Secretary. 

(FR  Doc.  97-16288  Filed  6-20-97;  8:45  am) 
HLUNQ  oooc  an7-01-41 


DEPARTMEFfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-372-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

June  17,  1997. 

Take  notice  that  on  June  12,  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  July  1,  1997: 

Substitute  35  Revised  Sheet  No.  50 
Substitute  35  Revised  Sheet  No.  51 

Northern  states  that  the  filing  is  made 
to  correct  the  filing  dated  May  29,  1997 
that  revised  the  current  GSR-RA 
surcharge  which  i.s  designed  to  recover 
price  differentials  associated  with 
unassigned  Reverse  Auction  (RA) 
Contracts  and  applicable  carrying 
charges.  Therefore,  Northern  has  filed 
the  Substitute  Thirty-Fifth  Revised 
Sheet  No.'s  50  and  51  to  revise  the  GSR- 
RA  surcharge,  effective  July  1.  1997. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  97-16268  Filed  &-20-97:  8:45  am) 

BILUNQ  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-180-004] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

June  17. 1997. 

Take  notice  that  on  June  12,  1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  revised 
Statement  J. 

Northwest  states  that  this  filing  is 
made  in  compliance  with  the 
Commission's  May  29, 1997  order  in 
Docket  No.  RP97-1 80-001.  et  al. 
requiring  Northwest  to  file  a  revised 
Statement  J  in  the  above-referenced 
docket.  The  Statement  J  compares 
Northwest's  revenues  under  both 
monthly  rates  and  daily  rates  to  the  cost 
of  service  underlying  Northwest's 
current  rates. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cuhell, 
Secretary. 
(FR  Doc.  97-18263  Filed  6-20-97;  8:45  am] 
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PEC  E.nffgy  Marketing   inc    j,nri 
DePere  -nergy  Mai'^eting,   ru,.,  Nulige 
o*   ssua-ice  of  Order 

June  18.  1997. 

PEC  Energy  Marketing,  Inc.  and 
DePere  Energy  Marketing.  Inc. 
(collectively,  Applicants)  are  power 
marketing  affiliates  of  GPU,  Inc..  a 
public  utility  holding  company.  The 
Applicants  tiled  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Applicants 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  Applicants. 
On  June  12,  1997,  the  Commission 
issued  an  Order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Base  Rates  (Order),  in  the  above- 
docketed  proceedings. 

The  Commission's  June  12,  1997 
Order  granted  the  request  for  blanket 
approval  under  part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Applicants  are 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawrful  object 
within  the  corporate  purposes  of 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   * 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  14, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  97-16377  Filed  6-20-^7;  8:45  am] 
nUJNQ  CODE  «n7-01-M 
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[Docket  No.  ER97-2374-000] 

Qua  <>  ""wer  LLC;  Notice  of  Issuance 

of  Oiaei 

June  17, 1997. 

Quark  Power  L.L.C.  (Quark)  submitted 
for  filing  with  the  Commission  a  rate 
schedule  under  which  Quark  will 
engage  in  wholesale  electronic  power 
and  energy  transactions  as  a  marketer. 
Quark  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Quark  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Quark. 

On  June  6,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Quark  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Quark  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  guarantor,  endorser,  surety, 
or  otherwise  in  respect  of  any  security 
of  another  person:  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 


adversely  affected  by  continued 
approval  of  Quark's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  7, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  for  the  Commission's 
Public  Reference  Branch,  888  First 
Street.  N.E.  Washington.  D.C.  20426. 
LoH  D.  Cashell. 
Secretary. 
[FR  Doc.  97-16300  FUed  &-2&-97:  8:45  am] 

MLUNO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1371-006] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

June  17, 1997. 

Take  notice  that  on  June  12, 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Voluime  No.  1,  the  following  revised 
Tariff  sheets  in  compliance  with  the 
Commission's  letter  order  issued  on 
May  28,  1997,  in  this  docket,  to  become 
effective  Jime  1, 1997: 

First  Revised  Twenty-Sixth  Revised  Sheet 

No.  14 
First  Substitute  Thirteenth  Revised  Sheet  No. 

14a 
First  Revised  Twenty-Sixth  Revised  Sheet 

No.  16 
First  Substitute  Thirteenth  Revised  Sheet  No. 

16a 
First  Substitute  Fourth  Revised  Sheet  No.  20 
First  Substitute  Second  Revised  Sheet  No. 

20a 

Southern  states  that  by  letter  order 
dated  May  28,  1997,  the  Commission 
accepted  Southern's  April  7.  1997 
proposal  to  comply  with  Order  No.  587, 
subject  to  Southern  filing  revised  tariff 
sheets  to  state,  in  dollars  and  cents,  the 
rates  derived  from  the  application  of 
Gas  Industry  Standard  Board  (GISB) 
standard  5.3.22,  Version  1.1.  Southern 
states  that  the  revised  Tariff  sheets 
submitted  above  comply  with  the  May 
28,  1997  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
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be  considered  by  the  Conunission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-16296  Filed  6-20-97;  8:45  am] 

BHJJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  460-009] 

City  of  Tacoma,  WA;  Notice 
Establishing  Comment  Period  for 
Complaint  and  Motion  for  Interim 
License  Conditions 

JuDB  17. 1997. 

On  June  3,  1997,  the  Skokomish 
Indian  Tribe  filed  a  document  entitled 
"Complaint  for  Violation  of  an  Aimual 
License.  Petition  for  Declaratory  Order, 
and  Motion  To  Establish  Interim 
License  Conditions  and  Other  Relief." 
The  tribe  requests,  pursuant  to  18  CFR 
385.206.  385.107.  and  385.212  of  the 
Commission's  regulations,  that  the 
Commission  find  the  City  of  Tacoma  to 
be  in  violation  of  its  annual  license  for 
the  Cushman  Hydroelectric  Project  No. 
460.'  The  Tribe  also  requests  that  the 
Commission  impose  interim  conditions 
on  that  annual  license  pending  a  final 
decision  on  Tacoma's  application  for  a 
new  license  for  the  project. 

Puirsuant  to  Rule  213(d)  of  the 
Commission's  regulations,  answers  to 
motions  are  due  within  15  days  after 
filing,  and  answers  to  complaints  are 
due  within  30  days  after  filing  or,  if 
noticed,  after  publication  of  notice  in 
the  Federal  Register,  unless  otherwise 
ordered.^  In  general,  the  Commission's 
policy  is  to  publish  notice  in  the 
Federal  Register  of  complaints  against 
hydroelectric  licensees. ^  Because  the 
Tribe's  complaint  and  motion  are  filed 
together  and  address  related  issues,  the 
Commission  has  determined  that  they 
should  be  considered  together  and  that 
a  single  comment  period  should  be 
established  for  them,  as  provided  in  this 
notice. 


■  Although  styled  •*  both  a  complaint  and  a 
petition  for  •  dedaralary  order,  the  Tribe'a  request 
is.  in  eaaenca,  a  complaint,  because  the  petition 
simply  seeks  a  declaratory  order  finding  Tacoma  in 
violation  of  its  annual  license. 

'18CFR38S.213(d).  See  oVso  18  CFK  385.202. 

M8CFR2.1(aXlMiii)U). 


The  Commission  has  also  determined 
that,  because  the  Tribe's  complaint 
concerns  Tacoma's  compliance  with  the 
terms  and  conditions  of  its  annual 
license  and  the  possible  need  for 
interim  conditions  pending  relicensing. 
they  are  not  properly  part  of  the  ongoing 
relicensing  proceeding,  but  rather, 
constitute  a  separate  proceeding 
involving  only  the  Tribe,  as 
complainant,  and  Tacoma,  as  licensee. 
Accordingly,  any  other  interested 
entities  that  wish  to  participate  in  this 
proceeding,  including  parties  to  the 
Cushman  relicensing  proceeding,  must 
file  a  motion  to  intervene. 

Any  person  may  file  an  answer, 
comments,  protest,  or  a  motion  to 
intervene  with  respect  to  the  Tribe's 
complaint  and  motion  in  accordance 
with  the  requirements  of  the  Rules  of 
Practice  and  Procedure,  18  CFR  385.210, 
385.211.  385.213.  and  385.214.  In 
determining  the  appropriate  action  to 
take  with  respect  to  the  complaint  and 
motion,  the  Commission  will  consider 
all  protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  liecome  a 
party  to  the  proceeding.  Any  answers, 
comments,  protests,  or  motions  to 
intervene  must  he  received  no  later  than 
July  25.  1997. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-16290  Filed  6-20-97;  8:45  am] 
BHJJNQ  cooe'«n7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-39S-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Jiuiel7.  1997 

Take  notice  that  on  June  12. 1997. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  552.  with  a  proposed  effective 
date  of  July  1,  1997. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  modify  Section  9.3  of 
the  General  Terms  and  Conditions 
(GT&C)  of  Texas  Eastern's  Tariff  to 
provide  for  a  service  to  replace  an 
exchange  service  provided  by  Koch 
Gateway  Gas  Pipeline  Company  (Koch), 
imder  Texas  Eastern's  Original  Volume 
No.  2  FERC  Gas  Tariff,  Rate  Schedule 
X-131.  Texas  Eastern  states  that  it  will 
enter  into  firm  and  intemiptible 


transportation  agreements  with 
PanEnergy  Louisiana  Intrastate 
Company  (PELICO)  to  replace  the  Koch 
exchange  service. 

Texas  Eastern  also  states  that  at  this 
time  it  does  not  propose  to  change  its 
rates  to  recover  the  costs  of 
transportation  service  from  PELICO.  but 
reserves  its  right  under  the  Natural  Gas 
Act  to  seek  to  recover  such  costs  in  a 
subsequent  rate  proceeding. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  as  provided  in  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  ptuties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-16299  Filed  6-20-97;  8:45  am] 

BILLJNG  COO€  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP97-660-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

June  17. 1997. 

Take  notice  that  on  June  11. 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP97-569-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation 
service  for  Energy  Development 
Corporation  (Energy  Development) 
provided  by  Texas  Gas  under  its  Rate 
Schedule  X-55  and  authorized  in 
Docket  No.  CP75-275.  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 
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Texas  Gas  requests  authorization  to 
abandon  the  transportafion  service 
provided  under  its  Rate  Schedule  X-55 
for  Energy  Development  and  authorized 
in  Docket  No.  CP75-275.  Texas  Gas 
states  that  under  Docket  No.  CP75-275, 
Texas  Gas  was  authorized  to  provide  a 
transportation  service  for  Energy 
Development  pursuant  to  a 
Transportation  Agreement  dated 
February  28,  1975  (Transportation 
Agreement).  Texas  Gas  states  that 
service  is  no  longer  provided  under  the 
Transportation  Agreement  and  the 
Transportation  Agreement  has  been 
terminated  by  mutual  agreement  of  the 
parties  by  letter  dated  June  5, 1996. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  before  July  8, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
EK!  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  RegulaUons 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  into  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashcll. 
Secretary. 

(PR  Doc.  97-16286  Filed  6-20-97;  8:45  am] 
BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-336-001] 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Rling 

June  17, 1997. 

Take  notice  that  on  June  12.  1997. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1 ,  certain  tariff  sheets  to  be 
effective  June  1,  1997. 

Trailblazer  stated  that  the  purpose  of 
the  filing  is  to  comply  with  the 
Commission's  order  issued  on  May  30. 
1997  in  Docket  No.  RP97-336-000.  The 
filing  also  incorporated  conforming 
tariff  provisions  previously  approved  at 
Docket  Nos.  RP97-54-O01.  et  al. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the:  (1)  Tendered 
tariff  sheets  to  become  effective  June  1 . 
1997,  the  effective  date  previously 
authorized  in  the  Order,  and  (2) 
conforming  tariff  changes  previously 
approved  at  Docket  Nos.  RP97-54-001, 
et  al.,  to  be  incorporated  in  the  present 
filing. 

Trailblazer  stated  that  copies  of  the 
filing  have  been  served  on  its 
transportation  customers,  interested 
state  commissions,  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
No.  RP97-336. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.11  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.10  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caskell. 
Secretary. 
(FR  Doc.  97-16264  Filed  6-20-97;  8:45  am] 

BtLUNG  CODE  eri7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-31-000) 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

lune  17, 1997. 

Take  notice  that  on  June  12,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  refund  report, 
pursuant  to  Commission  order  issued 
February  22,  1995  (February  22  order), 
in  Docket  No.  RP95-1 24-000. 

WNG  states  that  the  February  22  order 
directed  each  pipeline  receiving  a 
refund  from  GRI  to  credit  such  refunds 
pro  rata  to  its  eligible  firm  customers, 
and  within  15  days  of  making  these 
credits,  file  a  refund  report  with  the 
Commission.  The  attached  refund  report 
reflects  refunds  of  $853,512  credited  by 
WNG  to  its  eligible  firm  customers  on 
June  12,  1997. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  RegiUatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Section  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or  protest 
must  be  filed  on  or  before  June  23,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  £u«  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretory. 

|FR  Doc.  97-16289  Filed  6-20-97;  8:45  am) 
BILLMQ  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Modification  of  Project 
Facilities 

June  17.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


?1R' 


r-.J--- 
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a.  Application  Type:  Modification  of 
project  facilities. 

b.  Project  No:  2545-059. 

c.  Date  Filed:  April  29,  1997. 
d.Ap 

Power. 


/.  Ap 
f.  Wa 


d.  Applicant:  WashLngton  Water 


e.  Name  of  Project:  Spokane  River 
Project. 

/.  Location:  Nine  Mile  Development, 
Spokane  County,  Washington. 

e.  Filed  Pursuant  to:  18  CFR  §  4.200. 

n.  Applicant  Contact:  Mr.  Steven  A. 
Frey,  Washington  Water  Power,  1411 
East  Mission,  P.O.  Box  3727,  Spokane, 
WA  99220-3727,  (509)  452-4084. 

i.  FERC  Contact:  John  K.  Novak,  (202) 
219-2828. 

/.  Comment  Date:  July  10,  1997. 

k.  Description  of  Application: 
Washington  Water  Power  (licensee) 
request  Commission  approval  to 
construct  a  sediment  by-pass  tunnel 
through  the  dam  of  the  Nine  Mile 
[development.  Passing  sediment  through 
the  proposed  tunnel  would  decrease 
loading  on  the  trash  racks  and  abrasion 
of  the  turbine  blades.  Construction 
would  require  the  removal  of  about 
1500  cubic  yards  of  sediment  and  rock 
from  the  reservoir.  The  timnel  through 
the  dam  would  be  5  feet  in  diameter. 
140  feet  long  and  capable  of  passing  400 
cubic  feet  per  second. 

1 .  This  notice  also  consists  of  the 
following  standard  paragmphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  to  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protest",  or  "Motion  to 
Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Casheil. 
Secretary. 
[PR  Doc.  97-16291  Filed  &-20-97;  8:45  am) 

BILUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendments  of  License 

June  17.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  5679-016. 

c.  Date  Fi7ed:  05/15/97. 

d.  Applicant:  Toutant  Hydropower, 
Inc. 

e.  Name  of  Project:  Toutant  Water 
Power  Project. 

/.  Location:  On  the  Quinebaug  River, 
Windham  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  § 791(a)-825(r). 

h.  Applicant  Contract:  Roland 
Toutant,  Toutant  Hydropower,  Inc..  80 
Bungay  Hill  Road.  Woodstock.  CT 
06281,(860)974-2099. 

J.  FERC  Contract:  Mohamad  Fayyad, 
(202) 219-2665. 

/.  Comment  Itote:  July  23,  1997. 

)c.  Description  of  Amendment:  The 
licensee  is  proposing  to  increase  the 
generating  capacity  of  the  project  by 
adding  another  generating  station  with 
an  installed  capacity  of  234  kW.  The 
proposed  station  is  an  existing  non- 
operational  facility,  which  is  located  in 
the  Powhattan  Mill  building  across  the 
river  from  the  project's  powerhouse. 
Since  the  proposed  generating  station  is 
an  existing  facility,  the  work  involves 
performing  repairs  to  equipment  within 
the  existing  mill  building  and  adding  a 
new  generator.  With  the  proposed 
addition,  the  project  would  have  two 
powerhouses,  one  on  each  bank  of  the 
river,  for  a  total  installed  capacity  of  634 
kW. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 


B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  this  title  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protest",  or  "Motion  to 
Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representative. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-16292  Filed  &-20-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

June  18. 1997. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409).  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 


UMI 
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DA  f  AM!      Mi    June  25,  1997, 10:00  a.m. 
PLACE:  Room  2C,  888  First  Street,  ME., 
Washington.  DC  20426. 
STATUS:  Open. 

>iA"-'fqs  "^  Bf  "OHSit,~!^r:'   Agenda. 

Note —  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice 

CO('*Cl  '^.  RSOf-:  -O'-  i*0^t    N'-')rtWATK)N: 
Lois  u.  LasneU,  becrelary,  lelephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  678th  Meeting- 
June  25, 1997  ReguiAr  Meeting  (10:00  A.M.) 

CAH-ljl 
Omittald 
CAH-2. 
Docketi  P-2334.  002,  Western 

Mattachusetts  Electric  Compkany 
Otheif  SP-2334,  003,  Western 
Massachusetts  Electric  Company 
CAE-3. 

OmittBd 
CAH-4. 
Docket*  P-10813. 032,  City  of 
Siuunersville,  West  Virginia 
CAH-5. 
Docket*  P-11219. 012,  Mayo  Hydro 
Company 
CAH-6. 

Docket*  P-4797, 050,  Cogeneration,  Inc. 
CAH-7. 
Docket*  P-10536, 005,  Public  Utility 
District  No.  1  of  Okanogan  County, 
Washington 
CAH-«. 
Docket*  P-5,  021,  The  Montana  Power 
Company  and  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead 
Reservation 

Consent  Agenda — Electrk 

CAE-1. 

Docket*  ER97-2801,  000,  Pacificorp 
CAE-2. 
Docket*  ER97-2746,  000.  Northeast 
Utilities  Service  Company  Long  Island 
Lighting  v.  Northeast  Utilities  Service 
Company 
Other*  S  EL97-34.  000.  Long  Island 
Lighting  v.  Northeast  Utilities  Service 
Company 
CAE-3. 
Docket*  ER97-2846, 000.  Florida  Power 
Corporation 
CAE-4. 
Docket*  ER97-2869,  000.  Central  Hudson 

Enterprise  Corporation 
Other*  S  ER97-2872,  000.  Central  Hudson 
Gas  A  Electric  Corporation 
CAE-5. 
Docket*  ER97-2800,  000.  MonUup  Electric 
Company 
CAE-6. 

Omitted 
CAE-7. 


Omitted 
CAE-«. 
Docket*  ER96-930.  000.  Pennsylvania 

Power  &  Light  Company 
Other*  S  ER96-931.  000.  Pennsylvania 

Power  &  Light  Company 
ER96-932.  000,  Pennsylvania  Power  k 

Light  Company 
ER96-933.  000,  Pennsylvania  Power  ft 

Light  Company 
CAB-9. 
Docket*  0A96-141. 000.  Rochester  Gas 

and  Electric  Corporation 
CAE-10. 

Omitted 
CAE-ll. 
Docket*  EL95-11.  001.  Indeck-Olean 

Limited  Partnership 
Other*  S  EL95-45.  001.  Niagara  Mohawk 

Power  Corporation 
QF90-154,  006,  Indeck-Olean  Limited 

Partnership 
CAE-12. 
Docket*  ELg6-35, 000.  Northern  Indiana 

Public  Service  Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
Docket*  RP97-171.  004.  ANR  Pipeline 
Company 
CAG-2. 
Docket*  RP97-224, 004.  Sea  Robin 
Pipeline  Company 
CAG-3. 

Omitted 
CAG-4. 
Docket*  RP97-382, 000,  ANR  Pipeline 
Company 
CAG-5. 
Docket*  RP97-384.  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-6. 

Omined 
CAG-7. 
Docket*  RP95-363.  006.  El  Paso  Natural 
Gas  Company 
CAG-8. 
Docket*  RP97-18. 006.  Transwestem 
Pipeline  Company 
CAG-9. 
Docket*  RP97-372. 000,  Northern  Natural 
Gas  Company 
CAG-1 0. 
Docket*  RP97-373. 000.  Koch  Gateway 
Pipeline  Company 
CAG-11. 
Docket*  RP97-374.  000.  Northwest 
Pipeline  Corporation 
CAG-12. 
Docket*  RP97-375.  000.  Wyoming 
Interstate  Company,  Ltd. 
CAG-13. 
Docket*  RP97-377.  000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-14. 
Docket*  RP97-378.  000,  Northern  Nattual 
Gas  Company 
CAG-15. 
Docket*  RP97-380.  000.  Pacific  Gas 
Transmission  Company  * 
CAG-16. 

Omined 
CAG-1 7. 
Docket*  TM97-3-49.  000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-1 8. 


Omined 
CAG-19. 

Omitted 
CAG-20. 
Docket*  RP97-379, 000,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-2 1. 
Docket*  RP95-196,  005,  Columbia  Gas 

Transmission  Corporation 
Other#s  RP95-392,  003,  UGI  Utilities,  Inc. 
V.  Columbia  Gulf  Transmission 
Company  and  Columbia  Gas 
Transmission  Corporation 
CAG-22. 
Docket*  RP97-60. 004.  Tennessee  Gas 
Pipeline  Company 
CAG-23. 
Docket*  RP97-164. 002.  Texas-Ohio 
Pipteline.  Inc. 
CAG-24. 
Docket*  RP97-183, 003,  Texas  Gas 
Transmission  Corporation 
CAG-25. 
Docket*  RP97-183,  004,  Texas  Gas 
Transmission  Corporation 
CAG-26. 
Docket*  RP97-295.  001,  Gasdel  Pipeline 
System,  Inc. 
CAG-27. 
Docket*  RP97-312.  001,  Transcontinental 

Gas  Pifte  Line  Corporation 
Other*s  RP97-71.  005.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-28. 
Docket*  RP97-363. 000.  Egan  Hub 
Partners.  LP. 
CAG-29. 
Docket*  RP96-272.  001.  Northern  Natural 
Gas  Company 
CAG-30. 

Omined 
CAG-3 1. 
Docket*  RP97-43.  000.  Koch  Gateway 
Pipeline  Company 
CAG-32. 
Docket*  RP97-57,  002,  Noram  Gas 
Transmission  Company 
CAG-33. 
Docket*  RP97-93,  003.  Young  Gas  Storage 

Company,  Ltd. 
Other«s  RP97-93. 004.  Young  Gas  Stor^e 
Company.  Ltd. 
CAG-34. 
Docket*  RP97-115. 001.  Koch  Gateway 
Pipeline  Company 
CAG-35. 
Docket*  RP97-368.  000.  Northwest 
Alaskan  Pipeline  Comptany 
CAG-36. 
Docket*  RP9&-283.  003.  Columbia  Gulf 
Transmission  Company 
CAG-37. 
Docket*  RPg7-149,  001,  Gas  Research 
Institute 
CAG-38. 
Docket*  RP97-60.  005.  Tennessee  Gas 

Pipeline  Company 
Otherfs  RP97-60,  003.  Teimessee  Gas 
Pipeline  Company 
CAG-39. 
Docket*  RP97-61.  006,  Noram  Gas 
Transmission  Company 
CAG-40. 
Docket*  RP96-346.  003.  Southern  Natiiral 
Gas  Company 
CAC-41. 


'  >.\' 
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Docket*  RP97-275,  003.  Northern  Natural 

Gas  Company 
Other*s  RP97-275.  004,  Northern  Natural 

Gas  Company 
CAG-42. 

Omitted 
CAG-43. 
Docket*  RW7-64.  001.  Natural  Gas  Pipe 

Line  Company  of  America 
CAG-M. 
Docket*  CP96-10.  002,  Transwestem 

Pipeline  Company 
Other*s  CP96-60.  001.  Northwest  Pipeline 

Corporation 
CAG-45. 
Docket*  CP96-79.  001,  Texas  Gas 

Transmission  Corporation 
CAG-46. 

Omitted 
CAG-47. 
Docket*  CP9&-65S.  000.  Destin  Pipeline 

Company.  LLC. 
Otherts  CP9&-655.  001.  Destin  Pipeline 

Company,  LLC. 
CP9&-656. 000,  Destin  Pipeline  Company, 

LLC. 
CP96-656,  001,  Destin  Pipeline  Company, 

LLC. 
CP96-657,  000,  Destin  Pipeline  Company, 

LLC. 
CP96-657,  001,  Destin  Pipeline  Company. 

LLC. 
CP97-291. 000,  Southern  Natural  Gas 

Company  and  Destin  Pipeline  Company, 

LLC. 
CAG--*8. 

Docket*  CP97-533,  000,  Chevron  U.S.A. 

Inc.,  Venice  Gathering  Company  and 

Venice  Gathering  System.  LLC,  et  aL 
Other*s  CP97-534,  000,  Chevron  U.S.A. 

Inc.,  Venice  Gathering  Company  and 

Venice  Gathering  System,  LLC,  et  al. 
CP97-535,  000,  Chevron  U.S.A.  Inc., 

Venice  Gathering  Company  and  Venice 

Gathering  System,  LLC  et  aL 
CAG-49. 
Docket*  CP97-3,  000,  Northern  SUtes 

Power  Company  (Wisconsin)  and 

Wisconsin  Electric  Power  Company 
CAG-50. 

Docket*  CP97-4,  000,  Northern  States 

Power  Company  (Minnesota)  and 

Northern  Power  Wisconsin  Corporation 
CAG-51. 
Docket*  CP97-58.  000,  Columbia  Gas 

Transmission  Corporation 
CAG-52. 

Docket*  CP97-328,  000,  TranscontinenUl 

Gas  Pipe  Line  Corporation 
CAG-53. 
Docket*  CP97-lig.  000,  Dauphin  Island 

Gathering  System 
Other*s  CP97-300,  000,  Dauphin  Island 

Gathering  Partners 
CP97-301.  000,  Dauphin  Island  Gathering 

Partners 
CP97-302.  000.  Dauphin  Island  Gathering 

Partners 
RP97-371,  000,  Dauphin  Island  Gathering 

Partners 
CAG-54. 
Docket*  CP96-164,  000,  Tennessee  Gas 

Pipeline  Company 
Other»s  CP9e-254.  000.  Distrigas  of 

Massachusetts  Corporation 
CAG-55. 


Docket*  CP96-687,  000,  Iroquois  Gas 

Transmission  System.  L.P. 
CAG-56. 
Docket*  CP97-324.  000,  Vermont  Gas 

Systems,  Inc. 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket*  EC97-20,  000,  Destec  Energy,  Inc. 

and  NGC  Corporation  Order  on  Merger 

Application. 
E-2. 
Docket*  EC97-5,  000.  Ohio  Edison 

Company  and  Permsylvania  Power 

Company,  e(  al. 
Other*s  ER97-412,  000,  First  Energy 

System/Ohio  Edison  Comi>any 
ER97-413,  000,  Ohio  Edison  Company  and 

Pennsylvania  Power  Company,  et  al. 

Order  on  Merger  Application,  Open 

Access  Tariff  and  Joint  Dispatch 

Agreement 
E-3. 
Docket*  EC97-35.  000,  New  England 

Power  Pool.  Order  on  Independent 

System  Operator  Agreement  and 

DisfKisition  of  Facilities. 
E-4. 
Docket*  EC97-12,  000,  San  Diego  Gas  ft 

Electric  Company  and  Enova  Energy,  Inc. 
Other*s  EL97-15,  001,  Enova  Corporation 

and  Pacific  Enterprises 
EL97-21.  000,  Southern  California  Edison 

Company  v.  San  Diego  Gas  ft  Electric 

Co.,  Enova  Energy,  NC  and  Ensource 

Corp.  Order  on  Disposition  of  Facilities 

and  Complaint. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

n.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-16539  Filed  &-19-97;  2:28  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00214;  FRL-5722-7J 

Toxic  Substances  Control  Act  Section 
8(a)  Preliminary  Assessment 
Information  Rule;  Agency  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 


continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  described  below. 
The  ICR  is  a  continuing  ICR  entitled 
"Toxic  Substances  Control  Act  (TSCA) 
Section  8(a)  Preliminary  Assessment 
Information  Rule  (PAIR),"  EPA  ICR  No. 
0586.08,  OMB  No.  2070-0054,  which 
relates  to  reporting  requirements  found    • 
at  40  CFR  part  712.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  22. 1997. 

ADDRESSES:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Room  NE-G99,  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
Telephone:  202-260-7099.  All 
comments  should  be  identified  by 
administrative  record  number  AR180 
and  ICR  number  0586.08.  This  ICR  is 
available  for  public  review  at,  and 
copies  may  be  requested  from,  the 
docket  address  and  phone  number  listed 
above. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  III.  of  this 
document.  No  CBI  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460. 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  e-mail:  TSCA- 
HoUine@epamail.epa.gov.  For  technical 
information  contact  Frank  Kover,  Chief, 
Chemical  Information  and  Testing 
Branch,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Telephone:  202-260-8130, 
Fax:  202-260-1096.  e-mail: 
kover.frank@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability: 

Internet 

Electronic  copies  of  this  document 
and  the  ICR  are  available  from  the  EPA 
home  page  at  the  Environmental  Sub- 
Set  entry  for  this  document  under 


UMI 
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"Regulations"  (http://  www.epa.gov/ 

fedrgstr/). 

Fax  on  Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  4051  for  a  copy  of  the 
ICR. 

I.  Background 

Entities  potentially  affected  by  this 
action  are  persons  who  manufacture  or 
import  chemical  substances,  mixtures, 
or  categories.  For  the  collection  of 
information  addressed  in  this  notice, 
EPA  would  like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  Collections 

EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request. 

Title:  Toxic  Substances  Control  Act 
(TSCA)  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR). 
EPA  ICR  No.  0586.08,  OMB  No.  2070- 
0054.  Expires  November  30,  1997. 

Abstract:  TSCA  secUon  8(a) 
authorizes  EPA  to  promulgate  rules 
under  which  manufacturers,  importers, 
and  processors  of  chemical  substances 
and  mixtures  must  maintain  records  and 
submit  reports  to  EPA. 

EPA  has  promulgated  the  Preliminary 
Assessment  Information  Rule  (PAIR) 
under  TSCA  section  8(a).  EPA  uses 
PAIR  to  collect  information  to  identify, 
assess,  and  manage  human  health  and 
environmental  risks  &x)m  chemical 
substances,  mixtures,  and  categories. 
PAIR  requires  chemical  manufacturers 
and  importers  to  complete  a 
standardized  reporting  form  to  help 
evaluate  the  potential  for  adverse 
human  health  and  environmental  effects 
caused  by  the  manufacture  or 
importation  of  identified  chemical 
substances,  mixtures,  or  categories. 
Chemicals  identified  by  EPA  or  any 
other  fedtiral  agency,  for  which  a 


justifiable  information  need  for 
production,  use,  or  exposure-related 
data  can  be  satisfied  by  the  use  of  the 
PAIR  are  proper  subjects  for  TSCA 
section  8(a)  PAIR  rulemaking.  In  most 
instances  the  information  that  EPA 
receives  from  a  PAIR  report  is  sufficient 
to  satisfy  the  information  need  in 
question. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  712).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  3,489  hours  per  year 
with  an  annual  cost  of  $233,404.  These 
totals  are  based  on  an  average  burden  of 
approximately  29.6  hours  per  response 
for  an  estimated  48  respondents  making 
one  or  more  responses  annually.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

m.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  number  "OPPTS- 
00214"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ncic^pamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  oUicial  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 


Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  begirming  of  this 
document. 

List  of  Sul^ects 

Environmental  protection  and 
Information  collection  requests. 

Dated:  June  10. 1997. 

Susan  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

[FR  Doc.  97-16359  Filed  6-20-97;  8:45  am) 
BttXMQ  CODE  asao-eo-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6845-9] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review;  40  CFR 
Part  60,  Standards  of  Performance  for 
New  Stationary  Sources;  New 
Residential  Wood  Heaters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  descrit}ed  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  New  source  Performance 
Standards  for  New  Residential  Wood 
Heaters  (Subpart  AAA),  OMB  Control 
Number  2060-0161,  expiration  date:  8/ 
31/97.  The  ICR  describes  the  nature  of 
the  infonnation  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  23,  1997, 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
and  refer  to  EPA  ICR  No.  1176-05. 

SUPPLEMENTARY  INFORMATION: 

TiHe:  40  CFR  60.530  thru  60.539(b), 
New  source  Performance  Standards  for 
New  Residential  Wood  Heaters  (Subpart 
AAA).  OMB  Control  No.  2060-0161. 
EPA  ICR  No.  1176-05.  expiring  8/31/97. 
This  is  an  extension  of  a  currently 
approved  collection. 

AbstTVct:  Information  is  supplied  to 
the  Agency  under  the  applicable  rule  by 
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emission  testing  laboratories, 
manufacturers  and  commercial  owners 
(e.g.,  distributors,  retailers). 

The  information  supplied  by 
manufacturers  to  the  Agency  is  used:  (1) 
To  ensure  that  the  best  demonstrated 
technology  (BDT)  is  being  used  to 
reduce  emissions  from  wood  heaters,  (2) 
to  ensure  that  the  wood  heater  tested  for 
certification  purposes  is  in  compliance 
with  the  applicable  emission  standards, 
(3)  to  provide  evidence  that  production- 
line  wood  heaters  have  emission 
performance  characteristics  similar  to 
tested  models  and  (4)  to  provide 
assurance  of  continued  compliance. 

Manufacturers  submit  a  notiBcation  to 
the  Agency  stating  the  dates  of 
certification  testing,  perform  the 
certification  testing  at  an  accredited 
laboratory,  supply  detailed  component 
drawings  including  manufactxmng 
tolerances  to  the  Agency,  reapply  for 
certification  every  five  years,  seal/ store 
each  tested  model  and  maintain  all 
necessary  certification  test  records. 

Most  recordkeeping  and  reporting 
provisions  of  the  rule  consists  of 
emissions-related  data  and  other 
information  not  considered  confidential. 
However,  the  confidentiality  of  certain 
information  obtained  by  the  Agency  is 
safeguarded  according  to  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B— Confidentiality  of 
Business  Information  (see  40  CFR  2;  41 
FR  36902.  September  1,  1976:  amended 
by  43  FR  3999,  September  8,  1978;  43 
FR  42251.  September  20, 1987;  44  FR 
17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  12/2/ 
96  (61  FR  63840). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.47  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufactiuers/Seilers  of  new 
Residential  Wood  Heaters. 

Estimated  Number  of  Respondents: 
54. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
7,653  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $1,347,984. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1176-05 
and  OMB  Control  No.  2060.0161  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW.,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Street,  NW., 

Washington,  DC  20503. 

Dated:  )une  18,  1997. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
(FR  Doc.  97-16349  Filed  6-20-97;  8:45  ami 
BiLUNO  CODE  asao-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP^2064B;  FRL-5717-3] 

Department  of  Energy  Plan  for 
Certification  of  Pesticide  Applicators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  Approve 
Amended  Certification  Plan. 

SUMMARY:  On  October  7, 1988,  EPA 
announced  approval  of  the  Department 
of  Energy  (DOE)  plan  for  the 
certification  of  pesticide  applicators. 
The  DOE  plan  only  provided  for 
certification  of  employees  of  the 
Bonneville  Power  Administration.  The 
DOE  has  submitted  a  revision  to  their 
pesticide  applicator  certification  plan. 
While  continuing  to  cover  only 
employees  of  the  Boimeville  Power 
Administration,  the  revised  plan  would 


add  a  wood  treatment  category  and 
require  recertification  every  year.  The 
present  plan  contains  only  a  right-of- 
way  category,  which  would  be  retained, 
and  requires  recertification  at  3-year 
intervals.  Notice  is  hereby  given  of  the 
intention  of  EPA  to  grant  approval  of  the 
newly  revised  DOE  plan. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  7,  1997. 
ADDRESSES:  The  Agency  invites 
interested  persons  to  submit  written 
comments  on  this  Notice.  Comments 
identified  by  the  docket  control  number 
OPP-42064B  should  be  submitted  in 
triplicate  by  mail  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person:  Rm.  1132,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  (703)  305-5805,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  II.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Copies  of  the  DOE  revised  plan  are 
available  for  viewing  at  the  following 
locations  during  normal  business  hours: 

1.  U.S.  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs, 
Co'stal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Rm.  1121.  /Vrlington,  VA 
22202.  Contact:  John  R.  MacDonald, 
(703) 305-7370. 

2.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration,  905 
Northeast  Eleventh,  Stop  EP-5.  Fifth 
Floor,  Portland,  OR  97232.  Contact: 
James  Meyer,  (503)  230-5038. 

3.  Select  U.S.  Department  of  Energy 
installations.  Contact  James  Meyer  at 
aforementioned  location  for  list  of 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  R.  MacDonald,  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1121,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
Telephone:  (703)  305-7370. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  7, 
1988  (53  FR  39518),  notice  was 
published  announcing  the  final 
approval  of  a  DOE  pesticide  applicator 
certification  plan,  which  only  addressed 
the  Bonneville  Power  Administration. 
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The  DOE  is  revising  its  certification 
plan  to  require  recertification  every  year 
and  add  a  wood  treatment  category.  The 
present  plan  requires  recertification 
every  3  years.  Certification  and 
recertification  will  continue  to  be  by 
written  examinination.  The  current 
right-of-way  category  will  remain  in  the 
revised  plan.  This  revised  plan  has  been 
submitted  to  EPA  for  approval.  The  DOE 
estimates  that  there  will  be  100 
applicators  certified  in  the  new  wood 
treatment  category.  There  are  presently 
approximately  150  applicators  certified 
in  the  right-of-way  category,  whose 
certification  will  remain  unaffected  by 
this  action.  EPA  finds  that  the  revised 
DOE  certification  plan  fully  meets  the 
requirements  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
regulations  at  40  CFR  part  171. 
Therefore,  EPA  announces  its  intention 
to  approve  the  revised  DOE  certification 
plan.  Interested  persons  are  invited  to 
submit  written  comments  on  EPA's 
intention  to  approve  the  revised  DOE 
certification  plan. 

n.  Public  Docket 

The  official  record  for  this  dociunent, 
as  well  as  the  public  version,  has  been 
established  for  this  dociunent  under 
docket  control  number  "OPP^2064B" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

i| 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP- 
42064B.  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subiects 

Environmental  protection. 


Dated:  June  16. 1997. 

Susan  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(PR  Doc.  97-16356  Filed  6-20-97;  8:45  am] 
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Ecogen  Incorporation;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces 
Agency  approval  of  applications  to 
register  the  pesticide  products  Lepinox 
Bioinsecticide,  Lepinox  G 
Bioinsecticide,  and  Lepinox  WDG 
Bioinsecticide,  containing  an  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6,  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 
VA  22202.  (703)  308-8291;  e-mail: 
kumar.rita@epamaii.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of.this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sul)-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  April  17,  1996  (61 
FR  16781;  FRL-5362-2),  which 
announced  that  Ecogen  Inc.,  2005  Cabot 
Blvd.  West,  P.O.  Box  3023,  Longhome, 
PA  19047-3023,  had  submitted 
applications  to  register  the  pesticide 
products  Crystar  Technical,  Crystar  G, 
and  Crystar  WDG  (EPA  File  Symbols 
55638-GL,  55638-GA,  and  55638-GT), 
containing  the  new  active  ingredient 
Bacillus  thuringiensis  subspecies 
kurstaki  strain  EG  7826  lepidopteran 
active  toxin  at  50,  2,  and  15  percent 
respectively,  an  active  ingredient  not 
included  in  any  previously  registered 
products. 

The  applications  were  approved  on 
December  16,  1996.  for  the  products 
listed  below: 


1.  Lepinox  Bioinsecticide  (formerly 
Crystar  Technical)  for  the  manufacture 
of  bioinsecticide  end-use  products;  for 
application  to  vegetables  and  cole  crops, 
herbs,  spices,  ornamentals,  and  other 
crops  (EPA  Registration  Niunber  55638- 
35). 

2.  Lepinox  G  Bioinsecticide  (formerly 
Crystar  G)  for  the  control  of 
lepidopterous  pests  EPA  Registration 
Number  55638-36). 

3.  Lepinox  WDG  Bioinsecticide 
(formerly  Crystar  WDG)  for  the  control 
of  lepidopterous  pests  (EPA  Registration 
Number  5563ft-37). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Bacillus 
thurin^ensis  subspecies  kurstaki  strain 
EG  7826  lepidopteran  active  toxin,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  Bacillus 
thuringiensis  subspecies  kurstaki  strain 
EG  7826  lepidopteran  active  toxin  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  Bacillus 
thuringiensis  subspecies  kurstaki  strain 
EG  7826  lepidopteran  active  toxin. 

A  copy  of  these  fact  sheets,  which 
provide  a  siunmary  description  of  the 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material  , 

specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2.  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St..  SW.,  Washington,  D.C. 
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20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Dated:  )ud«  10,  1997. 

(aiMrt  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  97-16357  Filed  6-20-97;  8:45  amj 
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.Notice  of  Rling  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-745,  must  be 
received  on  or  before  July  23,  1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7506C).  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 


by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  «2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  703-305-5697,  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPt^MENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
Gling,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  PF-745 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-745  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 


List  of  Subiects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  13, 1997. 
James  Jones, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(dK3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
aimounces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Monsanto  Company 

PP  6F4620 

EPA  has  received  a  pesticide  p>etition 
(PP  6F4620)  from  the  Monsanto 
Company.  700  14th  St.,  NW..  Suite 
1100,  Washington,  DC  20005  pursuant 
to  section  408(d)  of  FFDCA,  as 
amended.  21  U.S.C.  346a(d),  by  the 
Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170,  110  Stat.  1489) 
proposing  to  amend  40  CFR  180.479  by 
establishing  tolerance  for  residues  of  the 
herbicide,  halosulfuron-methyl:  (methyl 
5-l(4,6-dimethoxy-2-pyrimidinyl)aminol 
carbon-ylamino8ul-fonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carbo-xylate),  in 
or  on  the  raw  agricultural  commodity 
sugarcane,  cane  at  0.05  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(dK2); 
however,  EPA  has  not  fully  evaluated 
the  sufficieny  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

The  proposed  analytical  method  for 
determining  residues  is  by  gas 
chromatography  with  an  electron- 
capture  detection. 

The  following  is  a  summary  of  the 
information  submitted  to  EPA  to 
support  the  establishment,  under 
section  408(b)(2)(D)  of  the  amended 
FFDCA,  of  a  tolerance  for  halosulfuroo- 
methyl  in  sugarcane.  Halosulfuron- 
methyl  is  a  selective  herbicide  for  the 
control  of  annual  broadleaf  weeds  and 
nutsedge  in  field  com,  milo,  turf. 


UMI 


Fed 


rr-'  Rp<7ivtr-  '  \'ol.  62,  No.  120  /  Monday.  June  23.  1997  /  Notices 


33865 


sugarcane,  sweet  com/popcorn  and 
other  crops  which  is  effective  at  low  use 
rates.  It  may  be  applied  pre-emergent, 
pre-plant  incorporated,  or  postemergent 
in  field  com.  Single  or  sequential 
postemergence  application  rates  are 
effective  in  milo,  txiri,  and  sugarcane. 

A.  Plant  Metabolism  and  Analytical 
Method 

The  metabolism  of  halosulfuron- 
methyl  as  well  as  the  nature  of  the 
residues  is  adequately  understood  for 
purposes  of  the  tolerances.  Metabolism 
depends  on  the  mode  of  cpplication. 
Preemergent  applications  result  in  rapid 
soil  degradation  of  halosulfuron-methyl 
followed  by  crop  uptake  of  the  resulting 
pyrazole  moiety.  The  pyrimidine  ring 
binds  tightly  to  soil  and  is  eventually 
converted  to  carbon  dioxide  by 
microbial  degradation.  In  postemergent 
applications,  little  metabolism  and 
translocation  take  place  resulting  in 
uiunetabolized  parent  compound  as  the 
major  residue  on  the  directly  treated 
foliar  surfaces.  Very  low  levels  of 
residues  are  found  in  the  grain.  In  the 
sugarcane  residue  study,  no  residues  at 
or  above  the  limit  of  quantitation  of  0.05 
parts  per  million  (ppm)  were  observed 
even  from  samples  obtained  when  the 
exaggerated  rate  (>10x)  was  applied. 

An  adequate  analytical  metnod,  gas 
chromatography  with  an  electron- 
capture  detector,  is  available  for 
enforcement  purposes  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  these  tolerances.  The  field  com  and 
grain  sorghum  (milo)  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
publication  in  the  Pesticide  Analytical 
Manual.  Vol.  II  (PAM  U).  This  method 
underwent  independent  laboratory 
validation  and  validation  at  the 
Beltsville  laboratory.  The  Analytical 
Chemistry  section  of  the  EPA  concluded 
that  the  method  is  adequate  for 
enforcement.  Analytical  method  is  also 
available  for  analyzing  meat  jy-products 
which  also  underwent  successful 
independent  laboratory  and  Beltsville 
laboratory  validations. 

B.  Toxicological  Profile  of  Halosulfuron- 
methyl 

The  toxicological  data  has  been 
deemed  complete  by  EPA.  Data 
considered  in  support  of  the  tolerance 
include: 

1.  Acute  toxicological  stiidies  placing 
the  technical-grade  halosulfuron  in 
Toxicity  Category  III. 

2.  A  90-day  feeding  study  in  rats 
resulted  in  a  lowest-observed-effect- 
level  (LOEL)  of  497  milligrams/ 
kilograms/day  (mg/kg/day)  in  males  and 


640  mg/kg/day  in  females,  and  a  no- 
observed-effect- level  (NOEL)  of  116  mg/ 
kg/ day  in  males  and  147  mg/kg/day  in 
females. 

3.  A  21-day  dermal  toxicity  study  in 
rats  resulted  in  a  NOEL  of  100  mg/kg/ 
day  in  males  and  greater  than  1 ,000  mg/ 
kg/day  in  females.  The  only  treatment- 
related  effect  was  a  decrease  in  body 
weight  gain  of  the  1,000  mg/kg/day 
group  in  males. 

4.  A  1-year  chronic  oral  study  in  dogs 
resulted  in  a  LOEL  of  40  mg/kg/day 
based  on  decreased  weight  gain  and  a 
NOEL  of  10  mg/kg/day  for  systemic 
toxicity. 

5.  A  78-week  carcinogenicity  study 
was  performed  on  mice.  Males  in  the 
971.6  mg/kg/day  group  had  decreased 
body  weight  gains  and  an  increased 
incidence  of  microconcretion/ 
mineralization  in  the  testis  and 
epididymis.  No  treatment-related  effects 
were  noted  in  females.  Based  on  these 
results,  a  LOEL  of  971.9  mg/kg/day  was 
established  in  males  and  NOEL's  of  410 
mg/kg/day  in  males  and  1,214.6  mg/kg/ 
day  in  females  were  established.  The 
study  showed  no  evidence  of 
carcinogenicity. 

6.  A  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  resulted  in 
a  LOEL  of  225.2  mg/kg/day  in  males  and 
138.6  mg/kg/day  in  females  based  on 
decreased  body  weight  gains,  and  a 
NOEL  of  108.3  mg/l^day  in  males  and 
56.3  mg/kg/day  in  females.  The  study 
showed  no  evidence  of  carcinogenicity. 

7.  A  developmental  toxicity  study  in 
rats  resulted  in  a  developmental  LOEL 
of  750  mg/kg/day,  based  on  decreases  in 
mean  litter  size  and  fetal  body  weight, 
and  increases  in  resorptions, 
resorptions/dam,  post-implantation  loss 
and  in  fetal  and  litter  incidences  of  soft 
tissue  and  skeletal  variations,  and  a 
developmental  NOEL  of  250  mg/kg/day. 
Maternal  LOEL  was  750  mg/kg/day 
based  on  increased  incidence  of  clinical 
observations,  reduced  body  weight 
gains,  and  reduced  food  consumption 
and  food  efficiency.  The  maternal  NOEL 
was  250  mg/kg/day. 

8.  A  developmental  toxicity  study  in 
rabbits  resulted  in  a  developmental 
LOEL  of  150  mg/kg/day,  based  on 
decreased  mean  litter  size  and  increases 
in  resorptions,  resorptions/dam  and 
post-implantation  loss,  and  a 
developmental  NOEL  of  50  mg/kg/day. 
The  maternal  LOEL  was  150  mg/kg/day 
based  on  reduced  body  weight  gain  and 
reduced  food  consumption  and  food 
efficiency.  The  maternal  NOEL  was  50 
mg/kg/day. 

9.  A  dietary  two-generation 
reproduction  study  in  rats  resulted  in 
parental  toxicity  at  223.2  mg/kg/day  in 
males  and  261.4  mg/kg/day  in  females 


in  the  form  of  decreased  body  weights, 
decreased  body  weight  gains,  and 
reduced  food  consumption  during  the 
premating  period.  Very  slight  effects 
were  noted  in  body  weight  of  the 
offspring  at  this  dose.  This  effect  was 
considered  to  be  developmental  toxicity 
(developmental  delay)  rather  than  a 
reproductive  effect.  No  effects  were 
noted  on  reproductive  or  other 
developmental  toxicity  parameters.  The 
systemic/developmental  toxicity  LOEL 
was  223.2  mg/kg/day  in  males  and  261.4 
mg/kg/day  in  females;  the  systemic/ 
developmental  toxicity  NOEL  was  50.4 
mg/kg/day  in  males  and  58.7  mg/kg/day 
in  females.  The  reproductive  LOEL  was 
greater  than  223.2  mg/kg/day  in  males 
and  261.4  mg/kg/day  in  females;  the 
reproductive  NOEL  was  equal  to  or 
greater  than  223.2  mg/kg/day  in  males 
and  261.4  mg/kg/day  in  females. 

10.  Bacterial/manimalian  microsomal 
mutagenicity  assays  were  performed 
and  found  not  to  be  mutagenic. 

11.  Two  mutagenicity  studies  were 
performed  to  test  gene  mutation  and 
found  to  produce  no  chromosomal 
aberrations  or  gene  mutations  in 
cultured  Chinese  hamster  ovary  cells. 

12.  An  in  vivo  mouse  micronucleus 
assay  did  not  cause  a  significant 
increase  in  the  frequency  of 
micronucleated  polychromatic 
erythrocytes  in  bone  marrow  cells. 

13.  A  mutagenicity  study  was 
performed  on  rats  and  found  not  to 
induce  unscheduled  DNA  synthesis  in 
primary  rat  hepatocytes. 

14.  A  metabolism  study  in  rats 
resultedin  the  administered  dose  being 
absorbed  rapidly  and  incompletely. 
Most  of  the  test  article  was  eliminated 
by  urine  and  feces  within  72  hours,  and 
appeared  to  be  independent  of  dose  and 
sex. 

Threshold  Effects 

Chronic  effects.  Based  on  the 
complete  and  reliable  toxicity  data  base, 
EPA  has  adopted  a  Reference  Dose  (RfD) 
value  of  0.1  mg/kg  body  weight/ day 
based  on  a  NOEL  of  10.0  mg/kg  body 
weight/day  from  a  one-year  dog  feeding 
study  and  an  uncertainty  factor  of  100. 
EPA  has  concluded  that  the  toxicity  of 
the  metabolite  is  lower  compared  to  the 
parent  compound  and  is  not  a  residue 
of  concern  (see  metabolite  toxicity 
section  below). 

Acute  effects.  EPA  has  determined 
that  the  appropriate  NOEL  to  use  to 
assess  safety  in  acute  exposure  is  50  mg/ 
kg  body  weight/day  from  a 
developmental  toxicity  study  in  rabbits. 
EPA  has  concluded  that  the 
subpopulation  of  concern  for  this 
endpoint  are  females  older  than  13  years 
old. 
Non-threshold  Effects 
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Carcinogenicity.  EPA's  Office  of 
Pesticide  Programs'  Health  Effects 
Division's  Carcinogenicity  Peer  Review 
Committee  (CPRC)  has  classified 
halosulfuron-methyl  in  Group  E 
(evidence  of  noncarcinogenicity  for 
humans)  under  the  Agency's 
"Guidelines  for  Carcinogen  Risk 
Assessment"  published  in  the  Federal 
Register  of  September  24,  1986  (51  FR 
33992).  In  its  evaluation.  CPRC  gave 
consideration  to  body  weight  gain 
changes  and  changes  in  hematological 
and  blood  chemistry  parameters  in  the 
1-year  feeding  study  in  dogs.  Hence, 
there  are  no  non-threshold  effects 
associated  with  the  compound  and 
cancer  risk  assessment  is  not 
appropriate. 

Metabolite  toxicity.  The  following 
toxicology  studies  were  conducted  with 
the  metabolite,  3-chloro-l-methyl-5- 
sul£amoylpyrazole-4-carboxylic  acid  (3- 
CSA).  Based  on  the  toxicological  data  of 
the  3-CSA  metabolite.  EPA  has 
concluded  that  it  appears  to  be  of  lower 
toxicity  compared  to  the  parent 
compound  and  that  it  should  not  be 
included  in  the  tolerance  expression. 
The  residue  of  concern  is  the  parent 
compound  only. 

(1)  A  90-day  rat  feeding  study  resulted 
in  a  LOEL  in  males  of  >20,000  ppm  and 
a  NOEL  of  >20,000  ppm  (1.400  mg/kg/ 
day).  In  females,  the  LEL  is  10,000  ppm 
(772.8  mg/kg/ day)  based  on  decreased 
body  weight  gains  and  a  NOEL  of  1 ,000 
ppm  (75.8  mg/kg/day). 

(2)  A  developmental  toxicity  resulted 
in  a  LOEL  for  maternal  toxicity  of 
>1,000  mg/kg/day  based  on  the  absence 
of  systemic  toxicity,  a  NOEL  of  >1.000 
mg/kg/day.  The  developmental  LOEL  is 
>1.000  mg/kg/day  and  the  NOEL  is 

>1, 000  mg/kg/day. 

(3)  The  microbial  reverse  gene 
mutation  did  not  produce  any 
mutagenic  effect  while  the  mammalian 
cell  gene  mutatlon/chinese  hamster 
ovary  cells  showed  no  clear  evidence  of 
mutagenic  effect  in  the  Chinese  hamster 
ovary  cells. 

(4)  The  mouse  micronucleus  assay  did 
not  show  any  clastogenic  or  aneugenic 
effect. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
from  food  under  the  proposed 
tolerances,  Monsanto  has  estimated 
aggregate  exposure  based  on  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  established 
tolerances,  viz.;  tolerances  in  or  on  the 
following  raw  agricultural  commodities, 
field  com,  grain  at  0.1  ppm:  Geld  com, 
forage  at  0.3  ppm;  field  com.  fodder  at 
1.5  ppm;  grain  sorghum  (milo)  grain  at 


0.1  ppm;  grain  sorghum  (milo)  forage  at 
0.1  ppm;  grain  sorghum  (milo)  fodder/ 
stover  at  0.1  ppm;  and  meat  and  meat 
byproducts  (cattle,  goats,  hogs,  horses, 
and  sheep)  at  0.1  ppm  as  well  as 
proposed  tolerances,  viz.;  on  sugarcane 
and  sweet  com/popcom  (included  in 
another  submission  under  PP  6F4661). 
Field  com  forage  and  fodder  as  well  as 
sorghum  forage  and  fodder/stover  are 
fed  to  animals,  thus  exposure  of  humans 
to  residues  from  these  commodities 
might  result  if  such  residues  are 
transferred  to  meat,  milk,  poultry,  or 
eggs.  However,  based  on  the  results  of 
a  animal  metabolism  study  and  the 
amount  of  halosulfuron-methyl 
expected  in  animal  feed.  Monsanto  has 
concluded  that  there  is  no  reasonable 
expectation  that  residues  of 
halosulfuron-methyl  will  exceed 
existing  tolerances  in  meat.  EPA  has 
concluded  that  regulation  of  animal 
commodities  and  poultry  products  are 
not  required. 

TMRC  is  obtained  by  multiplying  the 
tolerance  levels  for  each  commodity  by 
consumption  data  which  estimates  the 
amoimt  of  crops  and  related  food  stuff 
consumed  by  the  U.S.  population  and 
various  population  subgroups.  In 
conducting  this  exposure  assessment, 
Monsanto  has  made  very  conservative 
assumptions,  e.g..  100%  of  all 
commodities  will  contain  halosulfuron- 
methyl  residues  and  those  residues 
would  be  at  the  level  of  their  respective 
tolerances.  This  results  in  a  large 
overestimate  of  human  exposure.  Even 
with  these  conservative  assumptions, 
the  potential  dietary  exposure  to 
halosulfuron  from  consiunption  of 
products  for  which  it  is  currently 
labeled  and  proposed  represents  only 
0.6%  of  the  RfD  for  the  general 
population. 

2.  Dietary  (drinking  water)  exposure. 
There  is  no  Maximum  Contaminant 
Level  (MCL)  established  for  residues  of 
halosulfuron-methyl  nor  is  it  listed  for 
MCL  development  or  monitoring  in 
drinking  water  supplies  under  the  Safe 
Drinking  Water  Act.  It  is  not  a  target  of 
EPA's  National  Survey  of  Wells  for 
Pesticides.  Monsanto  is  not  aware  of 
halosulfuron-methyl  being  detected  in 
any  wells,  ponds,  lakes,  streams,  etc. 
from  its  use  in  the  United  States.  A 
Lifetime  Health  Advisory  Level  (HAL) 
calculated  by  EPA  procedures  may  be 
used  as  a  preliminary  acceptable  level 
in  drinking  water.  The  calculated  level 
is  700  ppb  assuming  a  20%  relative 
contribution  from  water  which  is  high 
enough  to  provide  ample  margin  of 
safety.  In  addition,  EPA  has  concluded 
that  potential  levels  of  halosulfuron- 
methyl  in  soil  and  water  do  not  appear 
to  have  toxicological  effects  on  humans 


or  animals.  No  effects  were  observed  on 
a  variety  of  animals  at  concentrations 
several  orders  of  magnitude  greater  than 
would  likely  occur  in  soil,  ground 
water,  or  surface  water. 

Based  on  the  very  low  level  of 
mammalian  toxicity,  lack  of  other 
toxicological  concerns  coupled  with  low 
use  rates.  Monsanto  believes  that  there 
is  reasonable  certainty  that  no  harm  will 
result  from  dietary  exposure  to 
halosulfuron-methyl  since  dietary 
exposiu^  to  residues  on  food  will  use 
only  a  small  fraction  of  the  RfD  and  any 
contribution  through  drinking  water  is 
expected  to  be  insignificant. 

3.  Non-dietary  exposure. 
Halosulfuron-methyl  is  labeled  for  use 
on  conunercial  and  residential  turf  and 
other  non-crop  sites  which  could  have 
minimal  opportunity  for  exposure.  The 
other  uses  which  are  agricultural 
including  the  proposed  uses  (sugarcane 
and  sweet  com/popcom)  will  not 
increase  the  non-occupational  exposure 
appreciably,  if  at  all.  Any  exposure  to 
halosulfuron-methyl  resulting  &om  turf 
use  will  result  from  dermal  exposure 
during  application  and  will  be  limited 
because  of  low  use  rates.  In  the  21-day 
dermal  study,  no  treatment  related 
adverse  effects  were  observed  and  the 
NOAEL  was  determined  to  be  greater 
than  the  highest  dose  level  tested,  <1000 
mg/kg.  Halosulfuron-methyl  is  non- 
volatile with  a  vapor  pressure  of  <1  x 
10-7  mm  Hg,  hence,  inhalation  exposure 
during  and  after  application  will  not 
add  significantly  to  aggregate  exposing. 
Based  on  the  physical  and  chemical 
characteristics,  low  use  rates,  low  acute 
toxicity  and  lack  of  other  toxicological 
concerns.  Monsanto  believes  that  the 
risk  posed  by  non-occupational 
exposure  to  halosulfuron-methyl  is 
minimal. 

D.  Cumulative  Effect 

Halosulfuron-methyl  belongs  to  the 
sulfonyl  urea  class  of  compounds.  The 
mode  of  action  of  halosulfiiron-methyl 
is  the  inhibition  of  the  plant  enzyme 
aceto  lactase  synthetase,  which  is 
essential  for  the  production  of  required 
amino  acid  in  the  plant.  Although  other 
registered  sulfonyl  ureas  may  have 
similar  herbicidal  mode  of  action,  there 
is  no  information  available  to  suggest 
that  these  compounds  exhibit  a  similar 
toxicity  profile  in  the  mammalian 
system  that  would  be  cumulative  with 
halosulfuron-methyl.  Thus, 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this 
time.  Monsanto  is  considering  only  the 
potential  risks  of  halosulfuron-methyl  in 
its  aggregate  exposure  assessment. 
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E.  Determination  of  Safety  for  U.S. 
Population 

1.  Chronic  dietary  exposure.  The 
Agency  has  concluded  that  the  aggregate 
exposure  to  halosulfuron-methyl  from 
the  previously  established  tolerances  is 
0.00051  mg/kg  of  body  weight/ day  for 
the  general  population  utilizing  0.051% 
of  the  RfD.  The  exposiu«  contribution 
firom  the  proposed  uses  in  sugarcane 
and  sweetcom/popcom  when  combined 
with  exposiue  from  established 
tolerances  is  calculated  to  be  0.6%  of 
the  RfD  over  all  U.S.  population  and 
considered  to  be  minimal.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  for  the 
U.S.  population  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Toxicology  data 
indicating  low  potential  for  mammalian 
toxicity  and  lack  of  other  toxicity 
concerns  plus  the  conservative 
assumptions  used  here  support  the 
conclusion  that  there  is  a  "reasonable 
certainty  of  no  harm"  from  aggregate 
exposure  to  halosulfuron-methyl 
residues  from  all  anticipated  dietary 
exposures  and  all  other  non- 
occupational exposures. 

2.  Acute  dietary  exposure.  The 
detailed  DRES  acute  exposure  analysis 
conducted  by  EPA  evaluates  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  77-78 
Nationwide  Food  Consumption  Survey 
(NFCS)  and  estimates  the  distribution  of 
single  day  exposures  through  the  diet 
for  the  US  population  and  certain 
subgroups.  Since  the  toxicological  effect 
to  which  high  end  exposure  is 
compared  is  developmental  toxicity, 
EPA  determined  that  the  DRES 
subgroup  of  concern  is  females  (13+ 
years)  which  approximates  women  of 
child-bearing  age.  The  Margin  of 
Exposure  (MOE)  is  a  measure  of  how 
closely  the  high  end  exposure  comes  to 
the  NOEL,  and  is  calculated  as  the  ratio 
of  the  NOEL  to  the  exposure  (NOEL/ 
exposure  =  MOE).  For  toxicological 
endpoiots  established  based  upon 
animal  studies,  the  agency  is  generally 
not  concerned  unless  the  MOE  is  below 
100.  In  this  analysis,  EPA  used  tolerance 
level  residues  to  calculate  the  exposure 
of  the  highest  exposed  individual 
(females,  13+  year  subgroup).  High  end 
exposiue  for  this  subgroup  resulted  in 
an  MOE  in  excess  of  30,000.  EPA 
concluded  that  acute  dietary  exposure 
to  halosulfuron-methyl  does  not 
represent  a  risk  concern.  Monsanto's 
calculation  of  the  MOE  which  included 
proposed  tolerances  for  sugarcane  and 
sweet  cprn/popcom  was  24.732. 


F.  Safety  Determination  for  Infants  and 
Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  halosulfuron- 
methyl,  Monsanto  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  the  potential  for 
adverse  effects  on  the  developing 
organism  resulting  from  exposure 
during  prenatal  development  to  the 
female  parent.  Reproduction  studies 
provide  information  relating  to  effects 
bom  exposure  to  the  chemical  on  the 
reproductive  capability  of  both  (mating) 
parents  and  on  systemic  toxicity. 

In  a  developmental  toxicity  study  in 
the  rat.  the  NOEL  for  both  maternal  and 
developmental  toxicity  was  considered 
to  be  250  mg/kg/ day.  In  a 
developmental  toxicity  study  in  rabbits, 
a  NOEL  for  both  developmental  and 
maternal  toxicity  was  considered  to  be 
50  mg/kg/day.  A  dietary  two-generation 
reproduction  study  in  rats  resulted  in 
parental  toxicity  at  223.2  mg/kg/day  in 
males  and  261.4  mg/kg/day  in  females 
in  the  form  of  decreased  body  weights, 
decreased  body  weight  gains,  and 
reduced  food  consumption  during  the 
premating  period.  Very  slight  effects 
were  noted  in  body  weight  of  the 
offspring  at  this  dose.  This  effect  was 
considered  to  be  developmental  toxicity 
(developmental  delay)  rather  than  a 
reproductive  effect.  No  effects  were 
noted  on  reproductive  or  other 
developmental  toxicity  parameters.  The 
systemic/developmental  toxicity  NOEL 
was  50.4  mg/kg/day  in  males  and  58.7 
mg/kg/day  in  females.  The  reproductive 
NOEL  was  equal  to  or  greater  than  223.2 
mg/kg/day  in  males  and  261.4  mg/kg/ 
day  in  females.  In  all  cases,  the 
reproductive  and  developmental  NOELs 
were  greater  than  the  NOEL  on  which 
the  RffD  was  based,  thus  allowing  for  an 
additional  margin  of  safety  and 
indicating  that  halosulfuron-methyl 
does  not  pose  any  increased  risk  to 
infants  or  children. 

Chronic  analysis.  Using  the 
conservative  dietary  exposure 
assumptions  described  above,  EPA  has 
established  that  the  TMRC  for  the  most 
exposed  subgroups  is  0.0012  mg/kg 
body  weight/ day  for  nonnursing  infants 
(less  than  1  year  old)  and  0.0010  mg/kg 
body  weight/day  for  children  (1  to  6 
years  old),  and  that  this  aggregate 
exposure  to  residues  of  halosulfuron- 
methyl  utilizes  only  1.17  and  1.01 
percent  of  the  RfD,  respectively  when 
existing  tolerances  are  considered. 
Monsanto's  analysis  included 


contribution  from  sugarcane  and  sweet 
corn/popcom  exposures  and  the 
additional  amount  of  the  RfD  utilized 
was  minimal  (1.7  and  1.3%). 
respectively. 

FFTXIA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor 
(up  to  10)  in  the  case  of  threshold  effects 
for  infants  and  children  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
current  toxicological  data  requirements, 
the  data  base  relative  to  preand  post- 
natal effects  in  children  is  complete. 
Further,  the  NOEL  of  10  mg/kg/day  from 
the  1-year  feeding  study  in  dogs,  which 
was  used  to  calculate  the  RfD  (discussed 
above),  is  already  lower  than  the  NOELs 
from  the  reproductive  and 
developmental  studies  with 
halosulfuron-methyl  by  a  factor  of  at 
least  25-  and  5-fold,  respectively. 
Therefore,  an  additional  safety  factor  is 
not  warranted  and  an  RfD  of  0.1  mg/kg/ 
day  is  appropriate  for  assessing 
agra^gate  risk  to  infonts  and  children. 

Therefore,  based  on  complete  and 
reliable  toxicity  data  and  the 
conservative  exposure  assessment, 
Monsanto  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  halosulfuron- 
methyl  residues. 

G.  Estrogenic  Effects 

No  specific  tests  have  been  conducted 
with  halosulfuron-methyl  to  determine 
whether  the  chemical  may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occuring 
estrogen  or  other  endocrine  effects. 
However,  there  were  no  significant 
findings  in  other  relevant  toxicity  tests, 
i.e.,  teratology  and  multi-generation 
reproduction  studies,  which  would 
suggest  that  halosulfuron-methyl 
produces  effects  characteristic  of  the 
disruption  of  the  ratrogenic  hormone. 

H.  International  Tolemnces 

Maximum  residue  levels  have  not 
been  established  for  residues  of 
halosulfuron-methyl  on  com,  sorghum, 
sugarcane  or  sweet  com  or  any  other 
food  or  feed  crop  by  the  Codex 
Alimentarius  Commission. 

PP  6F4661 

EPA  has  received  a  pesticide  petition 
(PP  6F4661)  from  the  Monsanto 
Company,  700  14th  St.,  NW.,  Suite 
1100,  Washington,  DC  20005  pursuant 
to  section  408(d)  of  FFDCA,  as 
amended.  21  U.S.C.  346a(d),  by  FQPA 
(Pub.  L.  104-170,  110  Stat.  1489) 
proposing  to  amend  40  CFR  part 
180.479  by  establishing  tolerance  for 
residues  of  the  herbicide,  halosulfuron- 


i.Hh 


■^ederal  Register  /  Vol.  62,  No.  120  /  Monday.  June  23,  1997  /  Notices 


methyl:  (methyl  5-[(4,6-dimethoxy-2- 
pyhmidinyl)aniino|  carbon- 
ylaminosulfonyl-3-chloro-l-methyl-lH- 
pyrazole-4-carboxylate),  in  or  on  the  raw 
agricultural  commodity  sweet  com, 
sweet  com  (kernel  plus  cobs  with  husks 
removed)  at  0.1  ppm,  sweet  com  forage 
at  0.5  ppm  and  sweet  com  fodder/stover 
at  1.5  ppm  and  pop  com  grain  at  0.1 
ppm  and  pop  com  stover/ fodder  at  1.5 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficieny  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  mles  on  the  petition. 

The  proposed  analytical  method  for 
determining  residues  is  by  gas 
chromatography  with  an  electron- 
capture  detection. 

EPA,  as  mentioned  above,  is  in  the 
process  of  evaluating  the  petition.  With 
one  exception,  the  summary  for  PP 
6F4661  is  identical  to  the  summary  of 
PP  6F4620  as  outlined  above,  therefore 
it  is  not  restated.  With  regards  to  the 
exception,  the  sugarcane  residues  study 
discussed  in  the  Rrst  paragraph,  last 
sentence  of  Unit  A  of  the  PP  6F4620 
summary  was  not  included  in  the  PP 
6F4661  summary. 

[FR  Doc.  97-16355  Filed  6-20-97;  8:45  am] 
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The  Environmental  Protection 
Agency  lEPA)  is  announcing  the 
availability  of  a  beta-test  version  of  a 
software  package  which  will  prioritize 
chemicals  according  to  their 
persistence,  bioaccumulation,  toxicity, 
and  quantity;  a  draft^ist  of  chemicals 
derived  from  the  software  and  ranked 
according  to  persistence, 
bioaccumulation.  and  toxicity;  and  a 
crosswalk  identifying  which  RCRA 
waste  codes  are  likely  to  contain  these 
chemicals.  These  materials  have  been 
prepared  in  order  to  assist  hazardous 
waste  generators,  government  agencies, 
technical  assistance  centers,  and  others 


involved  in  waste  minimization  in 
making  progress  towards  the  goals  of 
EPA's  1994  Waste  Minimization 
National  Plan,  which  calls  for  a  fifty 
percent  reduction  in  the  presence  of  the 
most  persistent,  bioaccuimulative,  and 
toxic  chemicals  in  hazardous  wastes  by 
the  year  2005. 

DATES:  Written  comments  will  be 
received  by  August  7, 1997  to  the 
addresses  below. 

ADDRESSES:  Please  send  an  original  and 
two  copies  of  comments,  referencing 
docket  number  F-97-MPCA-FFFFF.  to: 
RCRA  Docket  Information  Center,  Office 
of  Solid  Waste  (5305C),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA.  HQ),  401  M  Street, 
SW,  Washington,  [X:  20460.  Hand 
deliveries  of  comments  should  be  made 
to  the  Arlington,  VA,  address  listed 
below.  Comments  may  also  be 
submitted  electronically  by  sending 
electronic  mail  through  the  Internet  to: 
rcra-docket^pamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-97-MPCA-FFTTF.  All  electronic 
conmients  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  lefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m..  Monday  throOgh  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

Copies  of  the  software  package  and 
the  documents  cited  in  this  notice  can 
be  obtained  by  calling  the  RCRA/ 
Superfund/CERCLA  Hotline  at  (800) 
424-9346,  TDD  (800)  553-7672  (hearing 
impaired),  or  (703)  412-9810  in  the 
Washington,  DC  metropolitan  area,  from 
9  a.m.  until  6  p.m.  Eastern  time. 

The  software  package  and  documents 
are  also  available  in  electronic  format  on 
the  Internet,  and  can  be  obtained  by 
accessing: 
WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/minimize. 
FTP:  ftp.epa/gov 


Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  pertaining  to  waste 
minimization,  specific  aspects  of  this 
notice,  or  information  on  public 
meetings  to  discuss  comments,  contact 
the  RCRA/Superfund/EPCRA  Hotline  at 
the  telephone  numbers  cited  above,  or 
U.S.  Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Waste 
Minimization  Branch,  401  M  Street, 
SW..  {5302W).  Washington.  DC  20460; 
telephone:  (703)  308-8402,  fax:  (703) 
308-8433. 

SUPP(.EMENTARY  INFORMATION: 

I.  Background 

In  November  1994,  EPA  released  the 
Waste  Minimization  National  Plan 
(National  Plan.  WMNP).  The  National 
Plan  focuses  on  reducing  the  generation 
and  subsequent  release  to  the 
environment  of  the  most  persistent, 
bioaccumulative.  and  toxic  chemicals  in 
hazardous  wastes,  and  establishes  three 
goals: 

(1)  To  reduce,  as  a  nation,  the 
presence  of  the  most  persistent, 
bioacciunulative,  and  toxic  chemicals  in 
hazardous  wastes  by  25  percent  by  the 
year  2000  and  by  50  percent  by  the  year 
2005. 

(2)  To  avoid  transferring  these 
chemicals  across  environmental  media. 

(3)  To  ensure  that  these  chemicals  are 
reduced  at  their  source  whenever 
possible,  or,  when  not  possible,  that 
they  are  recycled  in  an  environmentally 
sound  manner. 

Persistent  chemicals  do  not  readily 
break  down  once  they  are  released  into 
the  environment.  Bioaccumulative 
chemicals  tend  to  accumulate  in  plant 
and  animal  tissues.  Toxic  chemicals 
have  the  potential  to  harm  ecological 
systems  or  adversely  impact  human 
health  (e.g.,  can  cause  cancer, 
reproductive,  and  mutagenic  health 
effects).  These  three  characteristics  of 
chemicals  are  considered  important 
determinants  of  the  human  health  and 
environmental  risks  associated  with 
environmental  releases,  or  potential 
releases,  or  chemicals.  Chemicals  that 
are  persistent,  bioaccumulative.  and 
toxic,  therefore,  have  the  potential  to 
accumulate  in  the  environment  and 
cause  harm  to  human  health  and  the 
environment,  even  when  released  in 
small  amounts.  The  National  Plan  seeks 
a  voluntary  reduction  of  these  chemicals 
in  hazardous  waste  so  as  to  reduce  the 
potential  for  future  harm  to  human 
health  and  the  environment. 
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During  development  of  the  Waste 
Minimization  National  Plan, 
stakeholders  indicated  a  need  for 
assistance  in  setting  waste  minimization 
priorities,  specifically,  the  need  for  a 
flexible  screening  tool  to  prioritize 
waste  minimization  activities.  EPA 
committed  in  the  National  Plan  to 
developing  a  software  tool  which  would 
help  establish  waste  minimization 
priorities  based  on  the  inherent  hazard 
of  chemicals  based  on  characteristics  of 
chemicals  in  wastes  as  generated, 
sp>ecifically  on  persistence, 
bioaccumulation,  and  toxicity 
characteristics  of  chemicals  in 
hazardous  wastes,  as  well  as  chemical 
quantity.  EPA  will  also  use  the  software 
tool  to  establish  national  waste 
minimization  priorities  by  selecting 
certain  chemicals  and  measuring 
national  reductions  in  the  presence  of 
these  chemicals  in  hazardous  wastes. 

Today's  notice  announces  the 
availability  of:  (1)  The  Draft  Waste 
Minimization  Prioritization  Tool,  a 
software  package  which  ranks  chemicals 
according  to  persistence, 
bioaccumulation,  and  toxicity,  and 
allows  users  to  add  chemical  qoantity 
data  into  the  ranking  process;  (2)  The 
Draft  User's  Guide  and  System 
Documentation;  (3)  The  Draft  Prioritized 
Chemical  List,  a  list  of  chemicals  that 
have  gone  through  the  persistence, 
bioaccumulation,  and  toxicity 
prioritization  process  and  their  relative 
rankings;  and  (4)  The  Draft  Chemical/ 
RCRA  Waste  Code  Crosswalk,  a 
crosswalk  of  RCRA  hazardous  waste 
codes  and  the  chemicals  they  are  likely 
to  contain. 

n.  Waste  Minimization  Prioritization 
Tool        , 

The  Prioritization  Tool  is  a  Windows- 
based  computer  program  that  houses 
available  persistence,  bioaccumulation, 
and  human  and  ecological  toxicity  data 
and  provides  a  relative  ranking  of  nearly 
900  chemicals  based  on  their 
persistence,  bioaccumulation,  and 
toxicity  scores.  The  software  also  allows 
users  to  import  their  own  data  on 
chemical  quantities  for  use  in  the 
scoring  algorithm. 

A.  Scoring  Aspects  of  the  Prioritization 
Tool 

The  Waste  Minimization 
Prioritization  Tool  was  developed  by 
modifying  the  Use  Cluster  Scoring 
System,  which  EPA's  Office  of  Pollution 
Prevention  and  Toxics  developed  as  a 
screening  mechanism  to  rank  the 
relative  risk  of  chemicals  that  can 
substitute  for  one  another  within  certain 
chemical  and  technology  use  categories 
(e.g..  solvents  that  can  be  used  for  metal 


degreasing).  EPA  added  a  larger  subset 
of  chemicals  found  in  hazardous  wastes 
into  the  software's  database  and  made 
other  modifications  to  make  the  Use 
Cluster  Scoring  System  more  useful  as 
a  waste  minimization  prioritization  tool. 

The  {)ersistence,  bioaccumulation, 
toxicity,  and  quantity  scoring  algorithm 
is  the  primary  component  of  the  Waste 
Minimization  Prioritization  Tool.  The 
scoring  algorithm  assigns  chemical- 
specific  scores  based  on  the  chemicals' 
potential  to  pose  risk  to  human  health 
and  aquatic  ecosystems.  The  scoring 
algorithm  is  a  screening  tool  and  is  not 
intended  to  be  used  as  a  substitute  for 
detailed  risk  analysis.  The  Prioritization 
Tool  provides  a  relative  risk  ranking  of 
chemicals  rather  than  an  absolute 
measure  of  risk  (i.e.,  it  provides  a 
chemical  score  or  ranking  that  indicates 
potential  concerns  relative  to  other 
scored  chemicals). 

Four  factors  were  used  to  develop  the 
overall  chemical  score:  Human  toxicity 
(including  cancer  and  non-cancer 
effects);  human  exposure  potential 
(based  on  persistence  and 
bioaccumulation  potential);  ecological 
toxicity  (determined  by  aquatic 
toxicity);  and  ecological  exposure 
potential  (based  on  the  same  scores 
persistence  and  bioaccumulation 
potential  scores  as  for  human  exposure 
potential).  Sub-scores  of  1  (lowest),  2,  or 
3  (highest)  are  assigned  for  each  of  the 
components  based  on  an  evaluation  of 
chemical  data  and  then  summed  to 
create  an  overall  score  ranging  from  18 
(highest)  to  6  (lowest).  For  example, 
dioxin  is  assigned  a  score  of  18  as 
follows: 


2,  3.  7,  a-Tetrachlorodibenzo-p- 
dioxin 


Human  Heatth  Risk  Potential: 

Persistence '. 

Bioaccumulation 

Human  Toxicity  

Ecological  Risk  Potential: 

Persistence 

Bioaccumulation 

Aquatic  Toxicity 

Overall  Score 


Score 


3 
3 
3 

3 

3 

3 

18 


The  software  also  allows  users  to  add 
chemical  quantity  data  into  the  scoring 
algorithm.  Because  the  software  is 
flexible,  a  variety  of  types  of  chemical 
quantity  data  can  be  added,  ranging 
from  facility-level  data  to  national  data, 
depending  on  user  needs. 

Complete  data  sets  (i.e.,  data  sets  for 
himian  toxicity,  aquatic  toxicity, 
persistence,  and  bioaccumulation 
potential)  existed  for  nearly  900 
chemicals,  which  were  then  ranked  in 
the  Waste  Minimization  Prioritization 
Tool.  EPA  used  the  Waste  Minimization 


Prioritization  Tool  to  generate  a  Draft 
Prioritized  Chemical  List,  discussed 
below.  The  software  also  includes 
partial  data  sets  for  an  additional  3800 
chemicals. 

B.  Supplementary  Information  in  the 
Prioritization  Tool 

The  Waste  Minimization 
Prioritization  Tool  also  provides 
supplementary  information  relevant  to 
risk-based  decision-making,  including 
information  on  which  RCRA  hazardous 
wastes  are  likely  to  contain  the  scored 
chemicals  (i.e..  Chemical-RCRA  Waste 
Code  Crosswalk),  as  well  as  whether  the 
chemicals  appear  on  other  national 
environmental  regulatory  and  non- 
regulatory  lists  of  concern. 

1.  Draft  Chemical/RCRA  Waste  Code 
Crosswalk 

The  Draft  Chemical-RCRA  Waste 
Code  Crosswalk  portion  of  the  Waste 
Minimization  Prioritization  Tool  links 
each  of  the  nearly  600  RCRA  hazardous 
waste  codes  with  about  500  chemicals 
likely  to  be  found  in  these  wastes.  The 
crosswalk  feature  in  the  IMoritization 
Tool  can  be  used  two  different  ways:  To 
identify  RCRA  waste  codes  that  are 
likely  to  contain  a  particular  chemical, 
and  to  identify  which  chemicals  are 
likely  to  be  found  in  a  particular  RCRA 
waste  code.  EPA  used  background 
analysis  for  hazardous  waste  listing 
rulemakings.  Land  Disposal  Restrictions 
rulemakings,  and  the  proposed 
Hazardous  Waste  Identification  Rule  to    . 
identify  linkages  between  the  chemicals 
and  RCRA  hazardous  wastes. 

Hard-copy  versions  of  the  Draft 
Chemical/RCRA  Waste  Code  Crosswalk 
can  also  be  obtained  through  the 
addresses  above. 

2.  Lists  of  Concern 

Each  chemical  in  the  Waste 
Minimization  Prioritization  Tool  is  also 
cross-referenced  with  seventeen 
regulatory  and  non-regulatory  lists, 
including  the  Clean  Air  Act 
Amendments  Tide  III  Hazardous  Air 
Pollutants,  the  Clean  Water  Act  section 
307  Priority  Pollutants.  RCRA  section 
3001  Hazardous  Wastes,  Appendix  VIII 
Hazardous  Constituents  and  Appendix 
DC  Ground  Water  Monitoring  List,  and 
RCRA  P  and  U  Wastes  (261.33). 

3.  Draft  Prioritized  Chemical  List 

The  list  of  chemicals  with  available 
persistence,  bioaccumulation,  and 
toxicity  data  and,  therefore,  able  to  be 
scored  by  the  Waste  Minimization 
Prioritization  Tool  is  known  as  the  Draft 
Prioritized  Chemical  List.  The  Draft 
Prioritized  Chemical  List  is  a  relative 
ranking  of  the  nearly  nine  hundred 
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chemicals  based  on  the  chemicals' 
persistecce,  bioaccumulation,  and 
toxicity.  EPA  will  draw  from  the 
chemicals  on  the  Draft  Prioritized 
Chemical  List  to  create  a  National  Waste 
Minimization  Measurement  List,  which 
EPA  will  track  nationally  against  the 
goals  of  the  Waste  Minimization 
National  Plan  and  will  report  as  part  of 
Government  Perfonnance  and  Results 
Act  reporting.  The  Prioritized  Chemical 
List  is  included  in  the  appendices  of  the 
docimientation  for  the  Waste 
Minimization  Prioritization  Tool. 
Additional  hard  copy  versions  of  the 
Prioritized  Chemical  List  can  be 
obtained  through  the  addresses  above. 

nL  Topics  Cdf  PuMic  Conunenti 

EPA  is  interested  in  getting  public 
comment  on  the  following  topics  and 
questions.  Please  separate  any 
comments  into  these  topic  categories. 

A.  Technical  Aspects  of  Waste 
Minimization  Prioritization  Tool 
Software 

This  includes  comments  on  the 
substance  of  the  software,  including  the 
underlying  chemical  data,  the 
algorithms  used  for  chemical  scoring 
and  ranidng,  and  the  basic  functions 
and  products  provided  by  the  software 
(i.e.,  the  Chemical/RCRA  Waste  Code 
Crosswalk  and  the  regulatory  lists). 

Questions 

— Are  there  specific  improvements  that 
EPA  could  make  to  the  chemical  data 
and  algorithms  to  improve  the 
software's  scientific  foundation, 
keeping  in  mind  the  intended  purpose 
of  the  software,  the  rationale  for  EPA's 
chemical  screening  approach,  and  the 
context  for  application  of  the  software 
discussed  in  Chapter  1  of  the  WMFT 
User's  Guide  and  System 
Documentation  (e.g.,  to  provide 
relative  rankings  of  chemicals 
according  to  persistence, 
bioaccumulation,  and  toxicity  and  to 
select  priority  chemicals  for  national 
waste  minimization  activities?) 

— Which  functions  and  products 
provided  by  the  software  are  most 
useful  (e.g. .  scoring  and  ranking 
chemicals  based  on  PBT;  scoring  and 
ranking  chemicals,  waste  streams, 
bcilities.  and  sectors  l>ased  on  PBT 
and  chemical  quantity;  translating 
between  chemicals  and  RCRA 
hazardous  waste  codes;  and 
identifying  regulatory  and  non- 
regulatory  lists  that  chemicals  appear 
on)?  What  additional  functions  and 
products  should  t>e  provided  by  the 
software? 


B.  Presentation  Aspects  of  Waste 
Minimization  Prioritization  Tool 
Software 

This  includes  comments  on  the  ease 
of  use  of  the  software  and  the 
presentation  of  the  different  screens  in 
the  software. 

Questions 

— How  could  the  functions  provided  by 
the  software  be  made  easier  to  use  and 
understand  (e.g. ,  editing/viewing 
scores  and  underlying  data;  importing 
chemical  quantity  data  and 
conducting  rankings  based  on  PBT 
and  quantity;  and  generating  reports 
and  printing/saving  them)? 

— How  could  the  appearance  of  the 
menus  and  screens  in  the  software  be 
improved? 

— What  kinds  of  help  information 
should  be  incorporated  in  the 
software?  What  kinds  of  technical 
support  or  training  should  EPA 
provide  separate  from  the  software 
(e.g.,  training  courses,  telephone 
hotline  assistance,  on-line  assistance)? 

— Does  your  organization  have  sufficient 
computer  hpxdware  and  staff  to 
operate  and  apply  the  software? 

C.  Waste  Minimization  Prioritization 
Tool  User's  Guide  and  System 
Documentation 

This  includes  any  conunents  related 
to  the  supporting  written 
documentation  for  the  software. 

— What  other  information  could  be 
provided  in  the  documentation  to 
make  it  more  useful  in  applying  the 
software  and  understanding  its 
scientific  foimdations?  How  could  the 
written  docimientation  be  made  easier 
to  read  and  use? 

D.  Potential  Applications  of  the  Waste 
Minimization  Prioritization  Tool 

— ^Related  to  the  potential  applications 
of  the  software  that  are  discussed  in 
Chapter  3  of  the  WMPT  User's  Guide 
and  System  Documentation  (e.g., 
identifying  source  reduction  priorities 
for  waste  streams  at  a  facility  level  or 
priority  chemicals  for  waste 
minimization  outreach  at  a  state 
level),  how  would  your  organization 
apply  the  software?  How  would 
resulte  from  the  WMPT  fit  in  with 
your  ciirrent  waste  minimization  and 
management  priorities?  What  other 
specific  applications  would  the 
software  be  useful  for? 

Dated:  May  29, 1997. 
Elixabath  A.  Cotoworth, 

Acting  Dinctor,  Office  of  Solid  Watte. 

(FR  Doc.  97-16353  Filed  6-20-97;  8:45  am] 
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June  19, 1997. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  July  8, 1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1).  Replies  to  an  opposition  must 
be  filed  within  10  days  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  the 
Commission's  Rules  to  Relocate  the 
Digital  ^ectronic  Message  Service  from 
the  18  GHz  Band  to  the  24  GHz  Band 
and  to  Allocate  the  24GHz  Band  for 
Fixed  Service.  (ET  Docket  No.  97-99) 

Number  of  Petitions  Filed:  5. 
Federal  Communicatioiu  CommiMion. 
William  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  97-16341  Filed  6-20-97;  8:45  am) 
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This  notice  corrects  a  notice  (FR  Doc. 
97-15834)  published  on  page  32810  of 
the  issue  for  Tuesday,  June  17, 1997. 

Under  the  Federal  Reserve  Bank  of  St 
Louis  heading,  the  entry  for  Cabot 
Bankshares,  Inc.,  Cabotr,  Arkansas,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Cabot  Bankshares,  Inc.,  Cabot, 
Arkansas;  to  acquire  10  percent  of  the 
voting  shares  of  The  Capital  Bank,  Little 
Rock,  Arkansas,  a  de  novo  bank. 

Comments  on  this  application  must 
be  received  by  July  11, 1997. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-16388  Filed  6-20-97;  8:45  am] 

BILUNG  CODE  6210-01-F 


Ft  D  E  U      ?  ESERVE  SYSTEM 


Forme*  t 


A  cqujsitions  by,  and 
>-  Holding  Companies 


1  be  Lompanies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  18,  1997. 

A.  Federal  Reserve  Bank  of  Qeveland 
(Jeffirey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Stieet,  Cleveland,  Ohio 
44101-2566: 

1.  Huntington  Bancshares 
Incorporated,  Columbus,  Ohio;  to  merge 
with  First  Michigan  Bancorporation, 
Holland,  Michigan,  and  thereby 
indirecUy  acquire  Superior  Financial 
Corporation,  Holland,  Michigan;  FMB- 
Sault  Bank,  Saulte  Ste.  Marie.  Michigan; 
FMB-First  Michigan  Bank,  Zeeland, 
Michigan;  FMB-First  Michigan  Bank, 
Grand  Rapids.  Michigan;  FMB- 
Lumberman's  Bank,  Muskegon, 
Michigan;  FMB-Northwestem  Bank, 
Boyne  City.  Michigan;  FMB-State 
Savings  Bank,  Lowell.  Michigan;  FMB- 


Commercial  Bank,  Greenville.  Michigan; 
FMB-Security  Bank,  Manistee, 
Michigan;  FMB-Community  Bank. 
Dowagiac,  Michigan;  FMB-Oceana 
Bank,  Hart.  Michigan;  FMB-Reed  City 
Bank,  Reed  City.  Michigan;  FMB- 
Maynard  Allen  Bank,  Portland, 
Michigan;  FMB-Old  State  Bank, 
Fremont.  Michigan;  and  FMB-Arcadia 
Bank,  Kalamazoo,  Michigan. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
FMB-Trust,  Holland,  Michigan,  and 
thereby  engage  in  permissible  trust 
company  activities,  piu^uant  to  § 
225.28(b)(5)  of  tiie  Board's  Regulation  Y; 
and  acquire  FMB-Brokerage  Services, 
Inc.,  Holland,  Michigan,  and  thereby 
engage  in  agency  transactional  services 
for  customer  investments,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
and  First  Michigan  Life  Insurance 
Company,  Holland,  Michigan,  and 
thereby  engage  in  permissible  insurance 
agency  and  imderwriting  activities, 
pursuant  to  §  225.28(b)(ll)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaiune,  Vice  F*resident)  104 
Marietta  Street,  N.W.,  Atianta,  Georgia 
30303-2713: 

1.  ABC  Bancorp,  Moultrie,  Georgia;  to 
merge  with  Irwin  Bankcorp,  Inc.,  Ocilla. 
Georgia,  and  thereby  indirectiy  acquire 
Bank  of  Ocilla,  Ocilla,  Geoi^a. 

2.  Murfreesboro  Bancorp,  Inc., 
Murfreesboro.  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Murfreesboro,  Murfreesboro.  Tennessee 
(in  oreanization). 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1  J6-L  Holdings  Limited  Partnership, 
and  Plainview  Holding  Company,  both 
of  Pilger,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  American 
National  Creighton  Company, 
Creighton,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-16389  Filed  6-20-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  ^  c  Dosals  to  Engage  in 
Permissible  no   oanking  Activities  or 
to  Acauire  .cr^panies  that  are 
Erj.BQ'-c  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  8, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
Miimeapolis,  Minnesota  55480-2171: 

1.  NoTwest  Corporation,  Miimeapolis. 
Minnesota,  to  engage  de  novo  through 
its  subsidiary,  Revelation  Mortgage 
Company  of  America,  Washington,  D.C.; 
in  residential  mortgage  lending 
activities,  pursuant  to  §§  225.28(b)(l} 
and  (b)(2)  of  the  Board's  Regulation  Y. 
Revelation  Mortgage  Company  of 
America  would  be  a  joint  ventiu^ 
between  Norwest  Ventures,  Inc.,  Des 
Moines,  Iowa,  and  Revelation  Mortgage 
Corporation.  Memphis,  Tennessee,  a 
wholly-owned  subsidiary  of  Revelation 
Corporation  of  America,  Memphis, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18,  1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-16390  Filed  &-20-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  962-3041] 

Abflex,  U.S.A.,  Inc.;  Martin  Van  Der 
Hoeven;  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setties  alleged  violations  of 
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federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodies  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  22. 1997. 
aoorESSES:  Comments  should  be 
airected  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Kerry  O'Brien,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  Street.  Suite  570,  San  Francisco, 
CA  94103.  (415)  356-5270. 
SUPPlfMENTARY  INFORMATION:  Piu^uant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describees  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  page  (for  June  17.  1997).  on  the 
World  Wide  Web.  at  "http:// 
www.flc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6Hii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval, 
agreement  to  a  proposed  consent  order 
from  Kent  &  Spiegel  Direct.  Inc..  and  its 
officers.  Marshal  Kent  and  Peter  Spiegel, 
and  a  proposed  consent  order  from 
Abflex.  U.S.A.,  Inc.,  and  its  officer. 
Martin  Van  Der  Hoeven  (collectively 
"respondents"). 


The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agreements' 
proposed  orders. 

The  Commission's  complaints  against 
respondents  allege  that  they  deceptively 
advertised  the  "Abflex"  and  abdominal 
exercise  primarily  through  an 
infomercial,  over  the  internet,  and 
through  print  advertisements.  The 
Commission's  complaints  charge  that 
respondents'  advertising  contained 
unsubstantiated  weight  loss  success, 
rate  of  weight  loss,  and  spot  reduction 
representations.  Specifically,  the 
complaints  allege  that  the  respondents 
did  not  possess  adequate  substation  for 
claims  that:  (1)  The  Abflex  causes  fast 
and  significant  weight  loss;  (2) 
Consumers  lose  at  least  ten  pounds  and 
five  inches,  or  three  to  six  inches,  off 
their  waistline  within  thirty  days  by 
using  the  Abflex  for  just  three  minutes 
a  day;  (3)  The  Abflex  causes  weight  loss 
and  Cat  reduction  in  specific,  desired 
areas  of  the  body;  and  (4)  Testimonials 
from  consumers  appearing  in  the 
advertisments  for  the  Abflex  reflect  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
product. 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  futiue. 

Part  I  of  the  proposed  orders  would 
prohibit  respondents  from  making  any 
claim  for  the  "Abflex,"  for  any  exercise 
equipment,  or  for  any  weight-loss 
product:  (1)  About  the  number  of 
pounds  users  can  lose;  (2)  About  the 
rate  of  speed  at  which  users  lose  weight; 

(3)  About  the  length  of  time  users  must 
use  such  product  to  achieve  weight  loss; 

(4)  That  such  product  causes  fast  and 
significant  weight  loss;  (5)  That  such 
product  causes  a  reduction  in  the  size 
or  shape  of  specific,  desired  areas  of  the 
body;  (6)  That  such  product  causes  a 
reduction  in  users'  body  size  or  shape, 
or  body  measurements;  or  (7)  About  the 
benefits,  efficacy,  or  performance  of 
such  product  in  promoting  weight  loss, 
unless  at  the  time  of  making  them,  they 
posses  and  rely  upon  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence. 


Part  II  of  the  proposed  order  addresses 
claims  made  through  endorsements  or 
testimonials.  Under  Part  II,  respondents 
may  make  such  representations  if  they 
posses  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representations;  or 
respondents  must  disclosure  either  what 
the  generally  expected  results  would  be 
for  users  of  the  advertised  product,  or 
the  limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve. 

The  remaining  provisions  of  the 
proposed  orders  relate  to  respondent's 
obligations  to  make  available  to  the 
Commission  materials  substantiating 
claims  covered  by  the  order;  to  notify  • 
the  Commission  of  changes  in  the 
corporations'  structure;  to  notify  the 
Commission  of  changes  in  the 
individual's  employment  or  business 
affiliations;  to  provide  copies  for  the 
orders  to  certain  personnel  of  the 
corporations;  and  to  file  compliance 
reports  with  the  Conunission.  The 
orders  also  provide  that  the  orders  will 
terminate  after  twenty  years  imder 
certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

|FR  Doc.  97-16315  Filed  6-20-97;  8:45  am) 
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FEDERAL  TRADE  COMM!<;^'0N 
[File  No.  962-3045] 

Icon  Health  and  Fitness,  Inc.;  IHF 
Holdings,  Inc.;  IHF  Capital;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  22,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
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Room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Fremont,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office.  901  Market  Street,  Suite  570,  San 
Francisco.  CA  94103.  (415)  356-5270. 
Je&ey  Klurfeld.  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street.  Suite  570.  San 
Francisco,  CA  94103.  (415)  356-5270. 

SUPPl^MENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describcKS  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  17. 1997).  on  the 
World  Wide  Web.  at  "http:// 
www.flc.gov/os/actions/htm."  A  pafwr 
copy  can  be  obtained  form  the  FTC 
Public  Reference  Room.  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
commraits  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analys-i^    ;  !*".p.sed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Icon  Health  and  Fitness,  Inc.,  IHF 
Capital,  Inc.,  and  IHF  Holdings,  Inc. 
(collectively  "respondents"),  which 
market  exercise  equipment.  All  three 
companies  are  Delaware  corporations. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 


other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  against 
respondents  alleges  that  they 
deceptively  advertised  the  "Cross  Walk 
Treadmill,"  a  motorized  treadmill.  The 
Commission's  complaint  charges  that 
respondents'  advertising  contained 
unsubstantiated  calorie  bum  and  weight 
loss  representations.  Specifically,  the 
complaint  alleges  that  the  respondents 
did  not  possess  adequate  substantiation 
for  the  claim  that  users  of  the  Cross 
Walk  Treadmill  will  bum  calories  at  a 
rate  of  up  to  1,100  per  hour  under 
conditions  of  ordinary  use.  The 
complaint  notes  that  respondents 
obtained  the  1,100  calorie  figure  from  a 
study  that  measured  the  rate  of  calorie 
bum  of  persons  who  had  exercised  to 
the  point  of  exhaustion.  The  complaint 
alleges  that  such  "maximal  exertion" 
tests  are  not  appropriate  measures  of  the 
number  of  calories  people  can  bum 
during  ordinary  exercise  because  they 
measure  calorie  bum  at  a  level  of 
exercise  intensity  that  is  unsustainable 
for  more  than  an  extremely  short  period 
of  time.  The  Commission's  complaint 
also  charges  that  the  respondents  did 
not  possess  adequate  substantiation  for 
the  claim  that  weight  loss  testimonials 
from  consumers  appearing  in 
advertisements  for  the  treadmill  reflect 
the  typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
product. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  would 
prohibit  respondents  from  making  any 
claim  for  the  "Cross  Walk  Treadmill," 
or  for  any  other  exercise  equipment:  (1) 
About  the  relative,  comparative,  or 
absolute  rate  at  which  users  bum 
calories,  or  the  number  of  calories  users 
bum,  through  use  of  such  product;  (2) 
about  the  relative,  comparative,  or 
absolute  weight  loss  users  achieve 
through  use  of  such  product;  (3)  about 
the  relative,  comparative,  or  absolute 
amount  of  fat  or  fat  calories  users  bum 
through  use  of  such  product;  or  (4) 
about  the  benefits,  performance,  or 
efficacy  of  any  such  product  with 
respect  to  calorie  burning,  fat  burning, 
or  weight  loss;  unless,  at  the  time  such 
a  claim  is  made,  respondents  possess 
and  rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substjmtiates  the  claim. 

Part  II  of  the  proposed  order  addresses 
claims  made  through  endorsements  or 
testimonials.  Under  Part  II,  respondents 
may  make  such  representations  if  they 


possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representations;  or 
respondents  must  disclose  either  what 
the  generally  expected  results  would  be 
for  users  of  the  advertised  product,  or 
the  limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve.  The  proposed  order's  treatment 
of  testimonial  claims  is  in  accordance 
with  the  Commission's  "Cuides 
Concerning  Use  of  Endorsements  and 
Testimonials  in  Advertising,"  16  CFR 
255.2(a). 

The  remaining  provisions  of  the 
proposed  order  relate  to  respondents' 
obligation  to  make  available  to  the 
Commission  materials  substantiating 
claims  covered  by  the  order;  to  notify 
the  Commission  of  changes  in  the 
corporations'  structure;  to  provide 
copies  of  the  order  to  certain  personnel 
of  the  corporations;  and  to  file 
compliance  reports  with  the 
Commission.  The  order  also  provides 
that  the  order  will  terminated  after 
twenty  years  under  certain 
circumstances . 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  CUrk. 
Secretary. 

[FR  Doc.  97-16316  Filed  6-20-97;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

[File  No.  962-3041] 

Kent  &  Spiegel  Direct,  Inc.;  Marsha 
Kent;  Peter  Spiegel;  Analysis  To  Aid 
Public  Comment 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  22,  1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
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Rooni  159,  bin  St.  and  Pa.  Ave.,  NVV, 
Washington.  DC  20580. 
FOfl  FURTHER  INFORMUTKM  COMTACT: 
Kerry  O'Brien,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
MarkBt  Street,  Suite  570,  San  Francisco. 
CA  94103.  (415)  356-5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  field  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
compliant.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  17,  1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue. 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Proposed  Consent  Ordera 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval, 
agreements  to  a  proposed  consent  order 
from  Kent  &  Spiegel  Direct,  Inc.,  and  its 
officers,  Marsha  Kent  and  Peter  Spiegel, 
and  a  proposed  consent  order  from 
Abflex,  U.S.A.,  Inc.,  and  its  officer, 
Martin  Van  Der  Hoeven  (coUecUvely 
"respondents"). 

The  proposed  consent  orders  have 
been  place  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreements  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreements  and  take 
other  appropriate  action  or  make  final 
the  agreements'  proposed  orders. 

The  Commission's  complaints  against 
resfKindents  allege  that  they  deceptively 


advertised  the  "Abflex,"  an  abdominal 
exercise  device,  primarily  through  an 
informercial,  over  the  internet,  and 
through  print  advertisements.  The 
Commission's  complaints  charge  that 
respondents'  advertising  contained 
unsubstantiated  weight  loss  success, 
rate  of  weight  loss,  and  spot  reduction 
representation.  Specifically,  the 
complaints  allege  that  the  respondents 
did  not  possess  adequate  substantiation 
for  claims  that:  (1)  The  Abflex  causes 
fast  and  significant  weight  loss;  (2) 
Consumers  lose  at  least  ten  pounds  and 
five  inches,  or  three  to  six  inches,  off 
their  waistline  within  thirty  days  by 
using  the  Abflex  for  just  three  minutes 
a  day:  (3)  The  Abflex  causes  weight  loss 
and  fat  reduction  in  specific,  desired 
areas  of  the  body;  and  4)  Testimonials 
from  consumers  appearing  in  the 
advertisements  for  the  Abflex  reflect  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
product 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  futures. 

Part  I  of  the  proposed  orders  would 
prohibit  respondents  form  making  any 
claim  for  the  "Abflex,"  for  any  exercise 
equipment,  or  for  any  weight-loss 
product:  (1)  About  the  number  of 
pounds  users  can  lose;  (2)  About  the 
rate  or  speed  at  which  users  lose  weight: 

(3)  About  the  length  of  time  users  must 
use  such  product  to  achieve  weight  loss; 

(4)  That  such  product  causes  fast  and 
significant  weight  loss;  (5)  That  such 
product  causes  a  reduction  in  the  size 
or  shape  of  specific,  desired  areas  of  the 
body;  (6)  That  such  product  causes  a 
reduction  in  users'  body  size  or  shape, 
or  body  measurements;  or  (7)  About  the 
benefits,  efficacy,  or  performance  of 
such  product  in  promoting  weight  loss, 
unless  at  the  time  of  making  them,  they 
posses  and  rely  upon  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence. 

Part  II  of  the  proposed  orders  address 
claims  made  through  endorsements  or 
testimonials.  Under  Part  II,  respondents 
may  make  such  representations  if  they 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representations;  or 
respondents  must  disclose  either  what 
the  generally  expected  results  would  be 
for  users  of  the  advertised  product,  or 
the  limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve. 

The  remaining  provisions  of  the 
proposed  orders  relate  to  respondents' 


oDiigations  to  make  avauaoie  lo  me 
Commission  materials  substantiating 
claims  covered  by  the  order;  to  notify 
the  Commission  of  changes  in  the 
corporations'  structure;  to  notify  the 
Commission  of  changes  in  the 
individuals'  employment  or  business 
affiliations;  to  provide  copies  of  the 
orders  to  certain  personnel  of  the 
corporations;  and  to  file  compliance 
reports  with  the  Commission.  The 
orders  also  provide  that  the  orders  will 
terminate  after  twenty  years  under 
certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  97-16314  Filed  6-20-97;  8:45  am) 

BIUJNQ  OOOE  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  962-3042] 

Life  Rtness;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Conunent 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — eml)odied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  20,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Fremont,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street,  Suite  570.  San 
Francisco,  CA  94103,  (415)  356-5270. 
Jeffrey  Klurfeld,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street,  Suite  570,  San 
Francisco,  CA  94103.  (415)  356-5270. 
8UPPl£MENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
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above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  withend 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  To  Aid 
Public  Comment  describes  the  tenns  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  17,  1997),  on  the 
Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
SecUon  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  respondent  Life  Fitness 
("respondent"),  a  New  York  general 
partnership  that  markets  exercise 
equipment.  Although  not  a  respondent. 
Life  Fitness'  general  partner.  The  Life 
Fitness  Companies  L.P.,  a  Delaware 
limited  partnership,  has  also  agreed  to 
be  bound  by  the  terms  of  the  consent 
order. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conmients  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  against 
respondent  alleges  that  respondent 
deceptively  advertised  the  Lifecycle 
exercise  bicycle.  The  Commission's 
complaint  charges  that  respondent's 
advertising  contained  unsubstantiated 
calorie  bum  representations. 
Specifically,  the  complaint  alleges  that 
the  respondent  did  not  possess  adequate 
substantiation  for  the  claim  that  users  of 
the  Lifecycle  will  bum  calories  at  a  rate 
of  over  1.000  per  hour  under  conditions 
of  ordinary  use.  The  complaint  also 


charges  that  respondent's  representation 
tliat  its  calorie  bum  claim  was  based  on 
competent  and  reliable  research  is  false. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  would 
prohibit  Life  Fitness  and  The  Life 
Fitness  Companies  L.P.  from  making 
any  claim  for  the  "Lifecycle,"  or  for  any 
other  exercise  equipment:  (1)  About  the 
rate  at  which  users  bum  calories,  or  the 
number  of  calories  users  bum,  through 
use  of  such  product;  (2)  about  the 
weight  loss  or  fat  loss  users  achieve 
through  use  of  such  product;  or  (3) 
about  the  benefits,  performance,  or 
efficacy  of  such  product  with  respect  to 
calorie  burning,  fat  burning,  or  weight 
loss;  unless,  at  the  time  such  a  claim  is 
made,  the  companies  possess  and  rely 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be 
competent  and  reliable  scientific 
evidence,  that  substantiates  the  claim. 
Part  n  of  the  order  prohibits  the 
companies  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test,  study,  or  research  relating  to  calorie 
burning,  fat  burning,  or  weight  loss. 

The  remaining  provisions  of  the 
proposed  order  relate  to  respondents' 
obligation  to  make  available  to  the 
Commission  materials  substantiating 
claims  covered  by  the  order,  to  notify 
the  Commission  of  changes  in  the 
companies'  structure;  to  provide  copies 
of  the  order  to  certain  personnel  of  the 
companies;  and  to  file  compliance 
reports  with  the  Commission.  The  order 
also  provides  that  the  order  will 
terminate  after  twenty  years  under 
certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  duk. 
Secretary. 
(FR  Doc.  97-16313  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[lNFO-07-13] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  SecUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  oa;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proj>er  performance 
of  the  ^inctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quility,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer. 
1600  Clifton  Road,  MS-D24,  Atlanta,  GA 
30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Endometriosis  and  Elxposure  to 
Endocrine  Dismpting  Compounds — 
New — Exposure  to  endocrine  dismpting 
compounds  (determined  by  the 
concentration  of  these  compounds  and 
their  metabolites  in  semm)  may  be 
associated  with  the  incidence  of 
endometriosis.  Over  two  years,  a  case- 
control  study  will  be  conducted  to 
compare  serum  levels  of  PCB's, 
pesticides,  and  dioxins  in  50  women 
with  newly  diagnosed,  laproscopically- 
confirmed  endometriosis  with  serum 
levels  in  50  women  who  are  presumed 
free  of  endometriosis.  Information  on 
risk  factors  for  endometriosis  which 
may  confound  the  association  t)etween 
endocrine  disruptors  and  endometriosis 
will  be  obtained.  These  factors  include 
demographics,  smoking,  and 
reproductive  history.  Information  on 
potential  sources  of  exposure  to 
endocrine  disrupting  compounds  (e.g., 
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laiupons  and  ocLupaUouai  ur  personal         also  be  obtained.  The  total  cost  to 

use  of  pesticides  and  herbicides)  will          respondents  is  $  0  .                                                          ^ 

Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Total  burden 
(in  hrs.) 

Women                       

100 

1 

.50 

50 

Total                                                                

50 

2.  (NIOSH)  Occupational  Asthma 
IdenUfication  Methods  -0920-0350— 
Extension — Over  the  last  decade, 
OCCUPATIONAL  ASTHMA  (OA)  has 
emerged  as  the  most  prevalent 
occupational  respiratory  disease, 
resulting  in  morbidity,  disability, 
diminished  productivity,  and  rarely, 
death.  Prevention  of  O A  has  become  one 
of  the  most  important  goals  for  NIOSH. 
This  project  addresses  these  issues  by 
examining  the  potential  of  different 
asthma  screening  approaches  as 
surveillance  tools  when  employed 
serially  over  time  among  workers  at  risk, 
and  also  characterizes  the  occunynce  of 
and  risk  factors  for  occupational  asthma 
in  various  high  risk  industries. 

The  primary  objective  of  the  study  is 
to  examine  the  potential  of  different 
asthma  screening  approaches  as 


surveillance  tools  when  employed 
serially  over  time  among  workers  at  risk. 
A  second  major  objective  is  to 
characterize  the  occurrence  of  and  risk 
factors  for  occupational  asthma  in 
several  industries,  specifically  workers 
rearing  insects  for  agricultural  pest 
control,  wood  product  workers  using 
isocyanates,  and  other  occupational 
groups  with  different  exposure  profiles. 

A  series  of  four  groups  of  screening 
measures  are  applied  to  examine  the 
potential  of  each  measure  in  different 
situations.  This  includes  a  questionnaire 
(including  an  occupational  history), 
lung  function  tests  (shift  spirometry, 
serial  peak  flow  tests,  airway 
responsiveness),  inflammation  and 
immunology  tests  (specific  and 
nonspecific  serum  immunoglobulins, 
skin  prick  tests,  nasal  lavage  for  cellular 


and  biochemical  factors),  and 
environmental  measurements 
(gravimetric  dusts,  antigens,  chemical 
vapors,  viable  organisms,  endotoxins). 
Workers  exposed  to  (1)  high  molecular 
weight  sensitizing  dusts,  (insect 
particulate),  (2)  low  molecidar  weight 
sensitizers,  (methylene 
biphenyldiisocyanate,  MDI),  and  (3) 
irritant  but  not  sensitizing  exposures,  as 
well  as  a  control  group  of  unexposed 
workers,  are  followed  for  two  years. 

The  results  should  be  useful  in 
improving  tools  for  recognition, 
monitoring,  and  surveillance  of  OA.  In 
addition,  risk  factors  for  OA  will  be 
further  delineated,  which  will  assist  in 
targeting  OA  prevention  strategies  for 
agricultural  and  other  workers.  The  total 
cost  to  respondents  is  $11,960. 


Resporxtonts 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Total  burden 
(in  hrs.) 

Walters  „ 

299 

2 

2.0 

1.196 

Total     _ 

1,196 

Dated:  June  13, 1997. 
Wiliiu  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC) . 
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[AnnourK«fnent  780] 

State  Injury  Intervention  and 
^   'veillance  Program;  Notice  of 
A  .dMability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CEX^j  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  for  State  injury  intervention 
and  suveillance  programs,  focused  in 


four  topic  areas:  Prevention  of 
Unintentional  Injuries  (bicycle  helmet 
promotion  (Part  LAI),  prevention  of 
residential  fire-related  injuries  (Part 
IA2));  Trauma  Care  Systems  (Part  IB); 
Emergency  Department  Injury 
Surveillance  (Part  IC);  and  Basic  Injury 
ProOTam  Development  (Part  II). 

C£C  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Unintentional  Injuries,  Violent 
and  Abusive  Behavior,  and  Surveillance 
and  Data  Systems.  (For  ordering  a  copy 
of  "Healthy  People  2000."  see  the 
section  WHERE  TO  OBTAIN  A00nX)NAL 
INFORMATION.) 

Progranunatic  Assistance — Topic 
Specific  Telephone  Conferences 

During  the  week  of  |uly  7-11,  1997, 
a  .series  of  five,  one-hour  each,  topic- 
specific,  programmatic  assistance 
telephone  conferences  will  be  arranged 


by  CDC  program  staff.  To  receive  the 
exact  date,  time,  and  call-in 
information,  please  contact  the 
appropriate  CDC  program  individual 
(see  WHERE  TO  OBTAIN  AOOmONAL 
INFORMATION  section). 

Authority 

This  program  is  authorized  under 
sections  301,  317,  391,  and  394A  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  247b,  280b,  and  280b-3]  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke- free  workplace  and  to 
promote  the  non-use  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 
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Eligible  Applicants 

Eligible  applicants  are  the  official 
State  public  health  agencies  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

Note:  Effective  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $3,290,000  is  available 
in  FY  1997  to  fund  up  to  nineteen  new 
and  competing  continuation  awards: 

Parts  LAI  and  LA2 

Approximately  $1,750,000  is  available 
to  fund  up  to  ten  awards  in  the  areas  of: 
(1)  Bicycle  Helmet  Promotion,  and  (2) 
Residential  Fire  Injury  Prevention.  It  is 
expected  that  the  average  award  will  be 
$175,000,  ranging  from  $150,000  to 
$185,000. 

Part  IB 

Approximately  $490,000  is  available 
to  fiind  up  to  two  awards  for  Trauma 
Care  System  development.  It  is  expected 
that  the  average  award  will  be  $245,000, 
ranging  from  $230,000  to  $260,000. 

PartlC 

Approximately  $750,000  is  available 
to  fund  up  to  three  awards  for 
development  and  enhancement  of 
Emergency  Department  Injury 
Surveillance  Programs.  It  is  expected 
that  the  average  award  will  be  $250,000, 
ranging  from  $225,000  to  $275,000. 

Part  II 


Approximately  $300,000  is  available 
to  fund  up  to  four  awards  for  Basic 
Injury  Program  Development.  It  is 
expected  that  the  average  award  will  be 
$75,000,  ranging  from  $70,000  to 
$80,000. 

States  applying  for  Unintentional 
Injury  Prevention  Programs  (Parts  lAl 
and  IA2)  may  apply  for  Bicycle  Helmet 
Promotion  (Part  lAl)  funding  or 
Residential  Fire  Injury  Prevention  (Part 
LA2)  funding,  but  not  both. 

States  applying  for  Basic  Injury 
Program  Development  (Part  II)  may  not 
apply  for  any  Part  1  topics. 

Projects  are  expected  to  begin  on  or 
about  September  30,  1997,  and  will  be 
made  for  a  12-month  budget  period 


within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Note:  At  the  request  of  the  applicant. 
Federal  [>ersonnel  may  be  assigned  in  lieu  of 
a  portion  of  the  financial  assistance. 

Fimding  Preferences:  Ehuing  the 
selection  process,  CDC  will  make  every 
effort  to  ensure  a  balanced  geographic 
distribution,  including  urban  and  rural 
States,  for  each  topic  area. 

Use  of  Funds 

Fvmds  may  be  used  for  personnel 
services,  supplies,  equipment,  travel, 
subcontracts,  and  services  directly 
related  to  project  activities.  Project 
funds  cannot  be  used  to  supplant  other 
existing  funds  for  planning, 
implementation  or  surveillance 
activities,  for  construction  costs,  or  to 
lease  or  piuchase  buildings,  ofBce 
space,  or  vehicles. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  caimot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY1997  HHS 
Appropriations  Act,  which  became 
effective  October  1, 1996,  expressly 
prohibits  the  use  of  1997  appropriated 
funds  for  indirect  or  "grass  roots" 
lobbying  efforts  that  are  designed  to 
support  or  defeat  legislation  pending 
before  State  legislatures.  This  new  law. 
Section  503  of  Pub.  L.  No.  104-208, 
provides  as  follows: 

Sec.  503(a)    No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 


Congress,  •  •   •  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself, 
(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997,  as  enacted  by  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Division  A,  Title  I,  Section  101(e),  Pub. 
L.  No.  104-208  (September  30,  1996). 

Prohibition  on  Use  of  CDC  Funds  for 
Certain  Gun  Control  Activities 

The  Departments  of  Labor,  Health  and 
Hiunan  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  used  to 
advocate  or  promote  gun  control." 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  monies. 
Specifically,  this  Act  prohibits  the  use 
of  Federal  funds  for  direct  or  indirect 
communications  intended  or  designed 
to  influence  a  Member  of  Congress  with 
regard  to  specific  Federal  legislation. 
This  prohibition  includes  the  funding 
and  assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  Members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

In  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act,  CDC  interprets  the 
new  language  in  the  CDC's  1997 
Appropriations  Act  to  mean  that  CDC's 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal, 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Background  and  Definitions  for  Topic 
Areas 

Part  LAl:  Bicycle  Helmet  Promotion 

Bicycle  riding  is  a  popular  American 
past  time.  An  estimated  66.9  million 
Americans  ride  bicycles:  indeed,  about 
29  percent  of  U.S.  households  have  one 
or  more  bicyclists.  Bicycle  riding  also 
has  accompanying  risks.  Each  year,  an 
average  of  879  persons  die  from  injuries 
caused  by  bicycle  crashes,  and  592,000 
persons  are  treated  in  emergency 
departments  (EDs)  for  injuries  from 
bicycling.  Head  injur>'  is  the  most 
common  cause  of  death  and  serious 
disability  in  bicycle-related  crashes; 
head  injuries  are  involved  in  about  60 
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percent  of  the  deaths,  and  30  percent  of 
the  bicycle-related  ED  visits.  Many  of 
these  nonfatal  head  injuries  produce 
lifelong  disability  from  irreversible 
brain  damage.  Societal  costs  for  bicycle- 
related  head  injuries  exceed  $2  billion 
aimually. 

American  children,  in  particular,  are 
avid  bicyclists — an  estimated  33  million 
children  ride  bicycles  nearly  10  billion 
hours  each  year.  Unfortunately,  an 
average  of  384  children  die  annually 
from  bicycle  crashes,  and  450,000  more 
are  treated  in  EDs  for  bicycle-hding 
related  injuries. 

Bicycle  helmets  are  a  proven 
intervention  that  reduce  the  risk  of 
bicycle-related  head  injury  by  about  80 
percent,  yet  bicycle  helmets  are  not 
worn  by  most  riders.  Only  19  percent  of 
adults  and  15  percent  of  children  use 
helmets  all  or  most  of  the  time  while 
cycling.  If  all  bicyclists  wore  helmets, 
from  335-393  deaths  and  119.000- 
140,000  ED-treated  head  injuries  could 
be  prevented  each  year.  Accordingly,  a 
Healthy  People  2000  goal  is  50  {>ercent 
bicycle  helmet  use  by  the  Year  2000.  To 
promote  this  goal,  CDC  has  published 
recommendations  that  urged:  (1) 
Helmets  be  worn  by  persons  of  all  ages 
when  bicycling,  (2)  riders  wear  helmets 
whenever  or  wherever  they  ride,  (3) 
helmets  should  meet  test  standards,  and 
(4)  States  and  communities  implement 
strategies  to  increase  helmet  use, 
including  education  and  promotion, 
legislation,  enforcement,  and  program 
evaluation. 

For  Bike  Helmet  Promotion  Model 
Program  and  further  background 
information,  set  *   -  "   '0  OBTAIN 

AOOmOMAi.  MFORMAThJi«  :,^v.aon. 

Part  IA2:  Residential  Fire  Injury 
Prevention 

In  1995,  there  were  an  estimated 
414,000  home  fires  in  the  United  States, 
which  killed  3,640  individuals  and 
injured  an  additional  18.650  people. 
Direct  property  damage  caused  by  these 
fires  excecKled  S4.2  billion.  In  1994.  the 
monetary  equivalent  of  all  fire  deaths 
and  injuries,  including  deaths  and 
injuries  to  fire  fighters,  was  estimated  at 
S14.8  billion. 

Residential  fire  deaths  occur 
disproportionately  in  the  southeastern 
States.  They  also  occur 
disproportionately  during  the  winter 
months  of  December — February,  a 
period  during  which  more  than  one- 
third  of  home  fires  occur,  compared  to 
one-sixth  in  the  summer  months  of 
June-August.  Many  subgroups  within 
the  population  remain  highly  vulnerable 
to  fire  morbidity  and  mortality.  The  rate 
of  death  due  to  fire  is  higher  among  the 
poor,  minorities,  children  under  age  5, 


adults  over  age  65.  low-income 
communities  in  remote  rural  areas  or  in 
poor  urban  communities,  and  among 
individuals  living  in  manufactured 
homes  built  before  1976.  when  the  U.S. 
Department  of  Housing  and  Urt)8n 
Development  construction  safety 
standards  became  effective.  Other  risk 
Actors  for  fire-related  deaths  include: 

•  Inoperative  smoke  detectors, 

•  Careless  smoking. 

•  Abuse  of  alcoholor  other  drugs, 

•  Incorrect  use  of  alternative  heating 
sources  including  usage  of  devices 
inappropriate  or  insufficient  for  the 
space  to  be  heated. 

•  Inadequate  supervision  of  children. 

•  Insufficient  fire  safety  education. 
The  majority  of  fire-related  fatalities 

occur  in  fires  that  start  at  night  while 
occupants  are  asleep,  a  time  when 
effective  detection  and  alerting  systems 
are  of  special  importance.  Operable 
smoke  detectors  on  every  level  provide 
the  residents  of  a  burning  home  with 
sufficient  advance  warning  for  escape 
bom  nearly  all  types  of  fires,  if  a  fire 
occurs,  homes  with  functional  smoke 
detectors  are  half  as  likely  to  have  a 
death  occur  as  homes  without  smoke 
detectors.  As  a  result,  operable 
residential  smoke  detectors  can  be 
highly  effective  in  preventing  fire- 
related  deaths.  Accordingly,  a  Healthy 
People  2000  objective  is  the  reduction  of 
residential  fire  deaths  to  no  more  than 
1.2  per  100,000  people  by  the  Year 
2000. 

For  Residential  Fire  Injury  Prevention 
Programs  the  definition  for  high-risk 
target  populations  is  a  community  or 
geographic  area  known  to  have:  (1)  A 
high  prevalence  of  residential  fire 
deatlu,  (2)  a  low  prevalence  of 
functional  residential  smoke  detectors, 
(3)  a  composition  of  primarily  low- 
income  residents,  or  (4)  a  high 
proportion  of  rented  residential  units. 

For  Residential  Fire  Injury  Prevention 
Model  Program  and  further  background 
information,  see  the  WHERE  TO  OBTAIN 
AOOmONAL  MFOflMATION  section. 

Part  IB:  Trauma  Care  System 
Development 

A  trauma  care  system  (TCS)  is  an 
organized,  hierarchical  approach  to 
trauma  care  in  which  the  medical  needs 
of  individual  trauma  patients  are 
optimally  matched  to  the  resources 
available  in  a  defined  geographic  region. 
In  a  TCS,  a  lead  agency  categorizes 
hospitals  on  the  basis  of  their  trauma 
care  capabilities,  designated  trauma 
centers  provide  24  hour  access  to  the 
highest  level  of  care,  and  prehospital 
field  protocols  are  used  to  triage  injured 
patients  to  the  most  appropriate 
hospital.  The  finding  that  30  percent  to 


35  percent  of  trauma  patient  deaths  are 

Sreventable  in  conventional  trauma  care 
as  mobilized  support  for  TCS  planning 
and  implementation.  Studies  showing 
up  to  a  50  percent  reduction  in 
preventable  trauma  deaths  when  a  TCS 
is  implemented  provide  compelling 
evidence  of  TCS  effectiveness. 

Despite  the  proven  effectiveness  of 
TCSs.  in  1993  only  five  States  satisfied 
established  criteria  for  a  complete  TCS, 
a  modest  increase  bom  two  States  that 
met  the  criteria  in  1988.  Financial 
constraints  are  the  major  barrier  to  TCS 
implementation.  Prohibitively  high 
start-up  costs  and  operating  expenses 
deter  emergency  medical  services  (EMS) 
agencies  from  serving  as  the  lead 
agencies  for  TCSs,  and  concerns  about 
revenue  loss  impede  greater  TCS 
participation  by  acute  care  hospitals  and 
trauma  care  professionals.  Other 
impediments  to  TCS  implementation 
include  organizational  and  political 
barriers,  among  the  most  important  of 
which  is  an  increasingly  competitive 
health  care  market  that  makes  it  difficult 
to  establish  integrated  systems  of  care. 
Major  plaiuiing.  publicity,  and 
educational  efforts  are  needed  to 
develop  or  enhance  a  TCS,  along  with 
ongoing  coordination  of  prehospital  and 
hospital  services  and  continuous  quality 
improvement  efforts. 

Baseline  and  follow-up  studies  of 
trauma  incidence  and  outcomes  are 
instrumental  in  planning, 
implementing,  and  evaluating  a  TCS. 
Among  the  most  useful  data  sources  are 
trauma  registries,  hospital  discharge 
data,  vital  statistics,  autopsy  records, 
emergency  medical  services  (EMS)run 
reports,  and  surveys  that  assess  hospital 
trauma  care  capabilities.  Among  the 
most  informative  outcome  studies  are 
preventable  trauma  death  audits  using 
expert  review  panels,  comparisons  of 
expected  and  observed  mortality  using 
trauma  registry  data  and  predictive 
mathematical  models,  and  studies  of 
death  rates  among  trauma  patients  based 
on  their  hospital  discharge  diagnoses 
and  other  data.  A  variety  of  approaches 
are  used  to  evaluate  structural  aspects  of 
TCSs  and  patient  care  processes  before 
and  after  TCS  implementation.  Among 
the  most  informative  of  these  studies  are 
surveys  that  identify  whether  specific 
TCS  components  are  in  place  and 
process  indicators  that  focus  on  the 
timeliness  and  appropriateness  of 
trauma  care. 

For  Trauma  Care  System  Model 
Program  and  further  background 
information,  see  the  WHERE  TO  OBTAIN 
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Part  IC:  Emergency  Department  Injury 
Surveillance 

Public  health  professionals  need 
adequate  information  to  develop, 
implement,  and  evaluate  prevention 
programs,  and  decision  makers  need 
adequate  information  to  develop 
policies  to  prevent  injuries.  Public 
health  surveillance  of  injuries  should 
provide  data  to  make  sound  policy 
decisions  and  to  plan  prevention 
strategies.  Injury  surveillance  should: 
(1)  Provide  quantitative  estimates  of 
injury  mortality,  morbidity,  and 
disability;  (2)  detect  clusters  of  injury 
events;  (3)  identify  risk  factors  for  injury 
events;  (4)  stimulate  more  focused 
epidemiologic  research;  (5)  help  define 
costs  associated  with  injuries;  and  (6) 
help  determine  the  effectiveness  of 
injury  prevention  and  control  programs. 

Mortality  Data 

Relative  to  other  sources,  fatal  injury 
data  sources  are  the  most  well- 
developed,  available  and  utilized.  These 
include  death  certificates,  medical 
examiner  and  coroner  reports,  the  FBI's 
Supplemental  Homicide  Reports,  child 
fatality  review  system  reports,  and  the 
Fatal  Accident  and  Reporting  System 
(FARS)  maintained  by  the  National 
Highway  Traffic  Safety  Administration. 
Death  certificate  data  provide 
information  about  both  causes  and  types 
of  fatal  injuries  sustained.  State  and 
local  programs  should  have  the  capacity 
to  use  their  mortality  data  systems. 

Morbidity  Data 

Fatal  injuries  represent  only  a  small 
portion  of  the  injury  problem  in  the 
United  States.  The  lack  of  adequate  data 
on  nonfatal  injuries  is  a  serious  problem 
for  injury  prevention  and  control.  Given 
the  changing  patterns  of  health  care, 
hospitalized  nonfatal  injuries  represent 
a  smaller  portion  of  the  injury  burden  in 
the  United  States.  Their  usefulness  to 
plan  injury  control  programs  is  less 
clear.  Because  of  this,  the  ED  should  be 
explored  for  nonfatal  injury  data.  The 
development  of  standardized  hospital 
emergency  department  based 
surveillance  systems  should  provide 
useful  data  at  State  and  local  levels. 
These  surveillance  systems  need  to  be 
relevant  to  local  data  needs  (i.e., 
supporting  local  injury  control  efforts) 
and  flexible  enough  to  accommodate 
changing  priorities  (e.g.,  the  need  to 
estimate  the  risks  and  benefits  of 
passenger  airbags),  and  have  standard 
case  definitions  and  data  elements  so 
that  data  collected  can  be  compared  to 
those  collected  in  other  jurisdictions, 
including  national  samples. 


Definitions  for  Emergency  IDepartment 
Injury  Surveillance 

The  essential  data  elements  for 
emergency  departments  are  fully 
defined  in  CDC's  "Data  Elements  for 
Emergency  Department  Systems", 
release  1.0.  (For  ordering  a  copy  see  the 
WHERE  TO  OBTAIN  AOOmONAL 
INFORMATION  section.) 

Surveillance  is  the  ongoing, 
systematic  collection,  analysis,  and 
interpretation  of  health  data  necessary 
for  designing,  implementing,  and 
evaluating  public  health  programs. 

Hospital  emergency  departments  are 
defined  as  facilities  offering  24-hour 
emergency  medical  services  affiliated 
with  an  acute  care  hospital  of  six  or 
more  beds. 

Non-fatal  injuries  are  defined  as 
consistent  with  the  International 
Classification  of  Disease  (ICD)  coding 
for  injury  (E800-E999)  with  the  specific 
exclusion  of  adverse  effects  of  medical 
care  (E870-879)  and  of  drugs  (£930.0- 
949.9). 

For  Emergency  Department  Injury 
Surveillance  Model  Program  and  further 
background  information,  see  the  WHERE 
TO  OBTAIN  ADOmONA    'Kr-^UA^OH 
section. 

Part  H:  Basic  Injury  Program 
Development 

Injury  is  one  of  the  leading  causes  of 
death  and  disability  for  all  age  groups. 
It  is  responsible  for  more  deaths  to 
children  and  young  adults  than  any 
other  cause.  Each  year,  nearly  150,000 
people  die  from  injuries.  Children, 
minorities,  and  the  elderly  are 
especially  at  risk.  Although  the  greatest 
cost  of  injury  is  in  human  suffering  and 
loss,  the  finemcial  cost  is  also  staggering. 
Including  direct  medical  care  and 
rehabilitation  costs  and  lost  income  and 
productivity,  injury  costs  are  estimated 
at  more  than  $224  billion.  Without 
exception,  preventing  injuries  costs  less 
than  treating  them. 

As  late  as  1989,  most  State  and  local 
public  health  agencies  in  this  country 
did  not  have  the  organizational  focus  or 
capacity  to  systematically  address 
injuries  as  a  public  health  problem  or  to 
lead  their  State  or  community  activities 
in  injury  prevention  and  control. 
Currently,  each  State  public  health 
agency,  and  many  of  their  local 
counterparts,  maintains  a  focus  in  injury 
prevention  and  control.  While  this 
injury  focus  is  minimal  in  a  portion  of 
these  agencies,  an  impressive  track 
record  is  emei^ging  in  this  still  relatively 
new  field.  Lessons  of  importance  have 
been  learned.  While  the  locus  for  injury 
programs  in  public  health  agencies  is  in 
a  variety  of  organizational  locations. 


valuable  injury  prevention  programs  are 
in  place  and  accurate  surveillance  is 
being  conducted.  Predictably,  public 
health  agencies  have  shown  themselves 
adept  at  forging  relationships  with  the 
many  new  partners  necessary  to  address 
the  problem  of  injuries,  and  these 
partnerships  have  successfully  crossed 
traditional  zones  of  comfort  for  both  the 
public  health  agencies  and  their 
partners. 

However,  this  encouraging  level  of 
interest  and  competence  has  not  yet 
resulted  in  adequate  capacity  to  address 
this  major  public  health  problem  in  all 
States.  This  program  will  allow  State 
public  health  agencies  with  minimal 
injury  prevention  and  control  capability 
to  establish  or  strengthen  the 
organizational  focus  needed  to  develop 
viable  injury  prevention  and  control 
activities. 

Purpose 

The  purposes  of  the  cooperative 
agreements  are  to  enable  State  public 
health  agencies  to  implement  priority 
injury  prevention  and  control  activities. 
The  areas  of  interest  are: 

Parti 

A.  Unintentional  Injury  Prevention 
Programs  for:  1.  Bicycle  Helmet 
Promotion  Programs  (Part  lAl),  2. 
Residential  Fire  Injury  Prevention 
Programs  (Part  IA2). 

B.  Trauma  Care  System  Development 
Programs  (Part  IB). 

C.  Emergency  Department  Injury 
Surveillance  Programs  (Part  IC). 

Part  U    Basic  Injury  Program 
Development  Programs  (Part  U) 

This  funding  will  allow  the  applicant 
to  establish  or  strengthen  injury 
prevention  and  control  activities  in  the 
targeted  areas  (e.g..  Trauma  Care 
Systems  development).  It  is  expected 
that  programs  developed  or  enhanced 
under  this  funding  will  function  as  a 
component  of  the  public  health  agency's 
injury  control  program  (if  any  exist), 
will  coordinate  related  activities  both 
within  the  agency  and  within  the 
jurisdiction,  and  will  mobilize,  seek 
input  from,  and  utilize  broad  coalitions. 

Four  Topic  Areas 

Part  lAl  ^Bicycle  Helmet  Promotion 

Bicycle  Helmet  Promotion  Programs 
are  used  to  promote  the  use  of  bicycle 
helmets  among  high-risk  (unhelmeted) 
5-12  year-olds.  (Additional  high-risk, 
age,  or  demographic  groups  may  be 
targeted,  but  their  inclusion  must  be 
justified  separately  and  the  5-12  year- 
old  age  group  must  be  covered.) 

These  programs  will  establish  or 
strengthen  a  state-level  bicycle  helmet 
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promotion  program  and  allow  support 
for  multifaceted  local  programs  within 
the  State.  State-level  programs  will 
collaborate  with  the  State  Department  of 
Education  to  promote  school-based 
programs,  foster  adult  programs  on 
helmets,  and  provide  public  programs  to 
change  knowledge,  attitudes  and  beliefs, 
support  helmet  discounting  or 
giveaways,  develop  helmet- wearing 
incentive  programs,  enhance 
enforcement,  encourage  helmet 
promotion  in  the  health  care  delivery 
setting,  and  collaborate  with 
governmental  and  civic  organizations. 

State  programs  will  foster 
multifaceted  (See  WHERE  TO  OBTAIN 
ADOnXMAL  INFORMATION  section) 
programs  at  local  levels  within  the 
State.  These  local  programs  will  include 
elements  such  as  school-based  parental 
programs  and  public  programs  to 
change  knowledge,  attitudes  and  beliefe, 
bicycle  rodeos,  helmet  discounting  or 
giveaways,  helmet-wearing  incentive 
programs,  enforcement  and  support  of 
existing  legislation/regulation,  helmet 
promotion  in  the  health  care  delivery 
setting,  and  partnership  with  civic 
organizations  such  as  Safe  iGds,  Boy 
Scouts,  etc.  Programs  will  also  evaluate 
the  effectiveness  of  strategies  for 
increasing  bicycle  helmet  use  (including 
observing  pre-  and  post-program  helmet 
use  in  the  target  population.) 

Novel  approaches  to  supplement  the 
elements  noted  above  are  strongly 
encouraged.  *■ 

Part  IA2 — Residential  Fire  Injury 
Prevention 

Residential  Fire  Injury  Prevention 
Programs  are  used  to  allow  State  public 
health  agencies  to  compare  the 
effectiveness  of  approaches  to 
promoting  residential  smoke  detectors 
in  high-risk  populations.  The  focus  of 
the  programs  is  smoke  detector 
installation  and  maintenance.  Programs 
can  include  home  visits — smoke 
detector  installation,  and/or 
maintenance  of  existing  detectors-  as 
well  as  incentive  programs  that  provide 
coupons/discounts  for  smoke  detectors, 
combined  with  follow-up.  Programs  will 
involve  educating  parents  and  other 
care  givers,  children,  teachers,  policy 
makers,  community  leaders,  and  the 
general  public  about  the  importance  of 
residential  smoke  detectors  as  an 
effective  intervention.  Programs  may 
also  involve  the  distribution  and 
installation  of  smoke  detectors  in 
selected  high  risk  communities, 
encouraging  public  policy 
(nonlegislative),  or  serving  as  a  resource, 
when  requested,  as  issues  arise  related 
to  local  ordinances  requiring  smoke 
detector  use.  Programs  will  establish  or 


strengthen  local  smoke "Betector 
promotion  programs  which  increase 
current  residential  smoke  detector 
prevalence  rates,  achieve  optimal 
adequacy  of  coverage,  and  maintain 
smoke  detector  functionality. 

To  achieve  these  goals,  programs  will 
support  smoke  detector  installation  and 
maintenance  programs,  develop  smoke 
detector  incentive  programs,  provide 
public  education,  form  broad 
partnerships  that  may  include 
businesses,  governmental  agencies, 
community-based  and  civic 
organizations,  and  fire  safety  personnel, 
enforce  local  ordinances,  and  encourage 
smoke  detector  promotion  in  the  health 
care  delivery  setting. 

Part  IB — Trauma  Care  System 
Development 

This  program  will  enable  State  public 
health  agencies  to  enhance  their  role  as 
lead  agencies  or  prospective  lead 
agencies  in  order  to  plan  and  take  steps 
toward  implementing  or  improving  an 
inclusive  TCS  in  their  State  or  subbtate 
region.  These  programs  will  develop  or 
enhance  their  State  TCS  by  adding 
components  of  an  optimal  TCS  as 
deHned  in  "A  National  Plan  for  Injury 
Control"  (See  WHERE  TO  OBTAIN 
AOOmONAL  INFORMATION  section),  and  by 
evaluating  success.  Specifically, 
programs  will  assess  the  current  level  of 
TCS  development,  create  plans,  and 
implement  or  improve  components  of 
the  optimal  TCS,  regardless  of  the  level 
of  maturity  of  their  existing  TCS.  This 
program  is  designed  for  mature  and 
developing  TCSs. 

Part  IC — Emergency  Department  Injury 
Surveillance 

This  program  is  designed  to  expedite 
the  development  of  emergency 
department  surveillance  for  injuries  in 
the  United  States  and  to  provide  a 
coordinated  approach  to  improving  the 
quality,  comparability,  and  availability 
of  ED  data.  State  public  health  agencies 
will  develop  and  evaluate  or  enhance 
and  evaluate  a  hospital  emergency 
department  injury  data  system  which 
can  provide  E-coded  injury  data 
representative  of  all  types  of  emergency 
department  treated  nonfatal  injuries 
occurring  statewide  or  in  a  population 
of  one  million  people  or  more  which  is 
representative  of  the  State  population. 
Specifically,  programs  will  improve  the 
quality  and  availability  of  population- 
based,  hospital  emergency  department 
nonfatal  injury  surveillance  data  for  use 
in  injury  control  program  planning. 
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Part  U^Basic  Injury  Program 
Development 

These  program  is  designed  to  allow 
State  public  health  agencies  with 
minimal  injury  prevention  and  control 
capability  to  develop  or  strengthen  their 
organizational  focus  in  prevention  and 
control  of  injuries.  State  public  health 
agencies  will  identify  a  coordinator  for 
injury  activities,  develop  a  profile  of 
injuries  within  the  State  from  existing 
data  sources,  develop  an  advisory 
structure  to  utilize  collaborative 
relationships  with  public  and  private 
sector  groups,  organizations,  agencies 
and  individuals  with  interest  or 
expertise  in  injury  prevention  or 
control,  and  develop  a  priority-driven 
State  plan  for  injury  prevention  and 
control. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A-E.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  F.  (CDC 
Activities). 

A.  Recipient  Activities:  Bicycle  Helmet 
Promotion  (Part  lAl) 

1.  Provide  a  full-time  coordinator 
with  the  authority,  responsibility,  and 
expertise  to  conduct  and  manage  the 
state-level  program  and  provide 
technical  and  evaluation  assistance  to 
local  programs. 

2.  If  statewide  or  local  legislation 
requiring  bicycle  helmet  use  exists, 
promote  its  enforcement.  Provide 
evaluation  data,  when  requested,  for  use 
by  legislators  considering  helmet 
legislation.  When  requested,  serve  as  a 
resource  as  issues  arise  relating  to  local 
ordinances  requiring  bicycle  helmet  use. 

3.  Collaborate  with  highway  safety 
officials,  civic  organizations, 
educational  groups,  employers,  health 
care  providers,  and  others  to  promote 
statewide  bicycle  helmet  usage. 

4.  Collaborate  with  the  State 
Department  of  Education  to  promote 
school-based  programs  that  increase 
knowledge,  afifect  attitudes  and  beliefs 
(including  students,  teachers,  and 
parents),  and  encourage  rules  to  foster 
helmet  use.  Encourage  school  systems  to 
support  data  collection  by  allowing 
initial  classroom  surveys  of  ridership 
and  helmet  use  by  show-of-hands  to  be 
conducted. 

5.  Encourage  parental  programs  that 
increase  knowledge,  affect  attitudes  and 
beliefs  (e.g.,  in  the  workplace),  provide 
public  education  (meetings,  newsletters, 
media  coverage),  support  helmet 
discounting  or  giveaways,  develop 
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helmet- wearing  incentive  programs,  and 
encourage  helmet  promotion  in  the 
health  care  delivery  setting. 

6.  Conduct  a  mullifaceted  program 
and  support  the  development  and 
implementation  of  multifaceted 
community-based  programs  to  promote 
the  use  of  bicycle  helmets. 

7.  Evaluate  the  effectiveness  of  both 
the  State  and  local  programs,  including 
pre-  and  post-program  observed  helmet 
use  among  the  target  population  and,  for 
local  programs,  observation  of  at  least 
100  child  bicyclists  (from  at  least  4 
different  sites)  in  the  immediate  pre- 
and  post-intervention  periods. 

8.  Designate  control  communities  and 
conduct  observations  in  these 
communities  in  order  to  help 
differentiate  program  effects  from 
background  trends. 

9.  Participate  in  a  process  of 
evaluation  and  improvement  in  which 
lessons  learned  are  shared  with  other 
States  implementing  bicycle  helmet 
promotion  programs. 

B.  Recipient  Activities:  Residential  Fire 
Injury  Prevention  (Part  IA2) 

1.  Provide  a  full-fime  coordinator 
with  the  expertise,  authority,  and 
responsibility  to  manage  the  state-level 
program.  This  individual  will  oversee 
the  development  of  local  area 
residential  smoke  detector  promotion 
programs  and  coordinate  evaluations  of 
and  comparison  among  local 
interventions  conducted  within  the 
State  during  the  funding  cycle.  This 
individual  will  provide  technical  and 
evaluation  assistance  to  local  programs. 

2.  Collaborate  with  state-level 
firefighters'  associations,  fire  marshals' 
associations,  fire  safety  coalitions  and 
other  grassroots  organizations  (e.g., 
SAFE  KIDS  Campaign)  which  are 
interested  in  reducing  residential  fire- 
related  deaths  and  injuries. 

3.  Support  the  development  and 
implementation  of  multifaceted 
community-based  programs  to  promote 
the  installation  and  maintenance  of 
smoke  detectors  in  all  residential 
dwellings.  Local  programs  will:  (a) 
provide  a  coordinator  who  will  develop 
residential  smoke  detector  promotion 
program(s)  targeted  to  a  local  high-risk 
group(s)  (sf.  w^FRE  TO  OBTAIN 
AOOmONAL  iNFOHMATTON  section);  (b) 
conduct  multifaceted  programs  to 
promote  the  installation  and 
maintenance  of  smoke  detectors  in  all 
residential  dwellings,  including  fire- 
safety  education  through  door-to-door 
canvassing  and  public  education:  (c) 
canvass  households  (at  least  400)  in  the 
targeted  population  to  determine  the 
functionality  of  residential  smoke 
detectors  and  install  additional  units  as 


needed,  and  simultaneously  canvass 
households  (at  least  400)  in  a 
comparable  population  to  determine  the 
presence  and  functionality  of  residential 
smoke  detectors,  distribute  home  fire- 
safety  literature,  and  recommend  smoke 
detector  installation,  as  needed,  and  (d) 
conduct  evaluation  of  both  groups  12 
months  post  intervention 
implementation  to  assess  the  difference 
in  effectiveness  of  intervention 
strategies.  When  requested,  serve  as  a 
resource  as  issues  arise  relating  to  local 
ordinances  requiring  residential  smoke 
detector  use.  If  such  ordinances  exist 
promote  their  enforcement. 

4.  Evaluate  the  effectiveness  of  local 
programs,  including  pre-  and  post- 
program  estimates  of  the  proportion  of 
functional  residential  smoke  detectors, 
as  well  as  adequacy  of  residential  smoke 
detector  coverage  among  the  target 
population.  Coordinate  evaluation  of 
installation  smoke  detector  promotion 
efforts  in  the  target  communities  versus 
other  strategies  utilized  in  comparable 
communities  to  discern  the 
effectiveness  of  each  intervention. 

5.  When  requested,  serve  as  a  resource 
as  issues  arise  relating  to  statewide 
legislation  requiring  residential  smoke 
detector  use.  Promote  enforcement  if 
such  legislation  exists. 

6.  Participate  in  a  process  of 
evaluation  and  improvement  in  which 
lessons  learned  are  shared  with  other 
States  implementing  residential  fire 
injury  prevention  programs. 

C.  Recipient  Activities:  Trauma  Care 
System  Development  (Part  IB) 

1.  Provide  a  full-time  coordinator 
with  the  authority,  responsibility,  and 
expertise  to  conduct  and  manage  the 
state-level  program. 

2.  Plan,  develop,  and  implement  a 
data-driven  system  to  monitor  and 
evaluate  prehospital  and  hospital 
compliance  with  TCS  standards, 
utilizing  such  data  sources  as  trauma 
registries,  EMS  run  reports,  hospital 
discharge  data,  vital  statistics  and 
autopsy  records. 

3.  Design,  test,  refine,  and  use 
methods  to  identify  and  respond  to 
preventable  trauma  morbidity, 
complications,  and  disability  among 
patients  hospitalized  from  trauma 
throughout  the  TCS. 

4.  Establish  administrative  rules  and 
procedures  for  designating  trauma 
centers,  if  needed. 

.    5.  Administer  and  complete  (if 
needed)  a  trauma  center  designation 
process. 

6.  Establish  or  improve  a  TCS 
information  system  and  collect  and 
analyze  TCS  data. 


/ .  Develop  a  siiategit.  plan  lo 
overcome  specified  barriers  to  an 
optimal  TCS,  and  over  time,  monitor  the 
impact  of  this  strategic  plan. 

8.  Identify  non-federal  sources  of 
support  for  the  TCS. 

9.  Participate  in  a  process  of 
evaluation  and  improvement  in  which 
lessons  learned  are  shared  with  other 
States  implementing  trauma  care 
systems. 

D.  Recipient  Activities:  Emergency 
Department  Injury  Surveillance  (Part  IC) 

1.  Provide  a  full-time  coordinator 
with  the  authority,  responsibility,  and 
expertise  to  conduct  and  manage  the 
state-level  program. 

2.  Develop,  implement,  and  evaluate 
a  plan  for  conducting  hospital  ED 
surveillance. 

3.  Conduct  hospital  emergency 
department  surveillance,  which 
includes  (but  is  not  limited  to)  the 
essential  injury  elements  (see 
definitions)  as  specified  in  "Data 
Elements  for  Emergency  Department 
Systems"  (DEEDS),  and  collect 
information  addressing  demographics, 
diagnoses,  treatment,  etiology,  severity, 
charges,  and  outcome. 

4.  Evaluate  the  surveillance  system  for 
completeness  and  validity  of  data 
collected  using  methods  described  in 
"Guidelines  for  Evaluating  Surveillance 
Systems." 

5.  Develop  and  submit  an  annual 
report  of  the  analysis  of  surveillance 
data,  and  compile  and  share  aggregated 
data  with  CDC  in  electronic  format 

6.  Participate  in  a  process  of 
evaluation  and  improvement  in  which 
lessons  learned  are  shared  with  other 
States  implementing  ED  surveillance. 

E.  Recipient  Activities:  Basic  Injury 
Program  Development  (Part  U) 

1.  Provide  a  full-time  coordinator  who 
has  the  authority,  responsibility,  and 
expertise  to  conduct  and  manage  the 
state-level  program. 

2.  Establish  an  advisory  group  to 
address  issues  relevant  to  injury 
prevention  and  control  in  the  State.  This 
group  will  consist  of  public  and  private 
individuals,  organizations,  agencies, 
and  groups  such  as  internal  public 
health  agency  units  (e.g.,  MCH, 
epidemiology,  EMS,  block  grant 
coordination).  Governor's  Highway 
Safety  Representatives,  police,  SAFE 
KIDS,  NFPA  Champions,  National 
Safety  Council,  AARP,  Brain  Injury 
Association,  trauma  care  organizations, 
violence  prevention  programs,  and 
community-based  organizations.  The 
advisory  group  will  advise  and  make 
recommendations  in  areas  such  as 
reviewing  injury  data,  setting  priorities. 
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assessing  the  public  health  agency's 
capacity  and  resources  to  address  injury 
as  a  priority  public  health  problem,  and 
creating  a  State  plan  for  injury 
prevention  and  control. 

3.  Analyze  existing  data  to  define  the 
magnitude  of  the  injury  problem  in  the 
State,  the  population(s)  at  risk,  and  the 
causes  of  injury.  Potential  data  sources 
include  E-coded  hospital  discharge  data, 
vital  statistics,  emergency  department 
data,  BRFSS,  fire  incident  reports, 
police  records,  child  death  review 
records,  autopsy  records,  and  EMS  run 
reports. 

4.  Prepare  a  report  (for  dissemination 
within  the  State)  that  includes  an 
annotated  inventory  or  data  sources,  the 
magnitude  and  causes  of  the  injury 
problem  in  the  State,  and  the 
populations  affected. 

5.  Identify  and  catalog  current  and 
potential  injury  prevention  and  control 
resources  within  the  State. 

6.  Develop  a  State  plan  which  is  based 
on  data  and  prioritized  for  the 
prevention  and  control  of  injuries. 

7.  Participate  in  a  process  of 
evaluation  and  improvement  in  which 
lessons  lea.nied  are  shared  with  other 
States  implementing  basic  injury 
prevention  programs. 

F.  CDC  Activities 

1.  Provide  consultation  on  planning, 
implementation,  evaluation,  data 
analysis,  and  dissemination  of  results. 

2.  Provide  coordination  between  and 
among  the  States,  by  assisting  in  the 
transfer  of  information  and  methods 
developed  to  other  programs,  and 
providing  up-to-date  information. 

3.  Provide  technical  assistance  for 
program  planning  and  management. 

4.  Develop  and  provide  BRFSS  and 
other  speciRc  injury  surveillance 
modules. 

5.  Plan  and  coordinate  review  of 
program  activities  by  outside  experts  to 
ensure  available  expertise  and  provide 
for  quality  assurance. 

6.  Operate  a  process  of  evaluation  and 
improvement  in  which  lessons  learned 
are  shared  with  other  States 
implementing  the  same  type  of  program. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of 
semiannual  progress  reports  (and  an 
electronic  copy  submitted  by  electronic 
mail  to  the  project  officer)  are  required 
of  all  awardees.  Time  lines  for  the 
reports  will  be  established  at  the  time  of 
award.  Final  financial  status  and 
performance  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  will  be 
submitted  to  the  Grants  Management 


Branch,  Procurement  and  Grants  Office, 
CDC. 

Semiannual  progress  reports  should 
include: 

A.  A  brief,  updated  program 
description,  and  a  one-page  summary  of 
quarterly  activities. 

B.  A  status  report  on  accomplishment 
of  program  goals  and  objectives, 
accompanied  by  a  comparison  of  the 
actual  accomplishments  related  to  the 
goals  and  objectives  established  for  the 
period.  Include  target  population, 
interventionVsurveillance  elements  and 
activities,  collaborative  activities,  and 
evaluation. 

C.  If  established  goals  and  objectives 
were  not  accomplished  or  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project.  Include  lessons  learned  and 
recommendations. 

D.  Other  pertinent  information, 
including  changes  in  stafting, 
contractors,  or  partners. 

Application  Content 

A  separate  application  should  be 
submitted  for  each  Part  (topic  area)  for 
which  funding  is  requested.  Each 
application,  including  appendices, 
should  not  exceed  70  pages  (75  pages 
for  competing  continuation 
applications)  and  the  Proposal  Narrative 
section  should  not  exceed  30  pages. 
Competing  continuation  applications 
may  add  up  to  five  pages  (for  a  total  of 
35  pages)  to  address  progress  and 
outcomes  from  the  prior  funded 
program.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  project  narrative  section 
must  be  double-spaced.  The  original 
and  each  copy  of  the  application  must 
be  submitted  unstapled  and  unbound. 
All  materials  must  be  typewritten, 
double-spaced,  with  unreduced  type 
(font  size  10  point  or  greater)  on  SVz"  by 
11"  paper,  with  at  least  1"  margins, 
headers  and  footers,  and  printed  on  one 
side  only. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objectives  and  activities. 

For  Bicycle  Helmet  Promotion  (Part  LA  1) 
Applications,  the  Application  Must 
Include 

A.  Abstract 

A  one  page  summary  of  the  proposed 
program. 


B.  Progress  Report:  (To  be  completed  by 
competing  continuation  applicants 
only.) 

Provide  a  detailed  report  on  the 
achievements  of  the  program  over  the 
preceding  three-year  period  of  CDC 
funding  for  prevention  of  bicycle-related 
head  injuries.  The  applicant  should 
include  the  accomplishments  made 
with  CDC  funding  covering  all  areas 
related  to  that  cooperative  agreement. 
The  section  should  not  exceed  five 
pages. 

C.  Background  and  Capacity 

Identify  suitable  target  populations 
and  include  data  justifying  need  for  the 
program  regarding  lack  of  helmet  use  in 
the  target  population  and  magnitude  of 
the  bicycle-related  head  injury  problem. 
Justify  the  inclusion  of  high-risk, 
demographic,  or  other  age  groups 
beyond  5-12  years-old.  Indicate 
ridership  data  by  age  and  month  or 
season  if  available.  Provide  supporting 
data.  Demonstrate  capacity  to  conduct 
the  program.  Include  a  description  of 
current  activities  and  previous 
experience  in  bicycle  helmet  promotion 
programs,  including  status  of 
surveillance  activities  related  to  the 
program.  Show  the  appropriateness  of 
position  descriptions,  curriculum  vitea's 
(CV's),  and  lines  of  conmiand  to 
accomplish  program  goals  and 
objectives. 

D.  Goals  and  Objectives 

Include  goals  which  are  relevant  to 
the  purpose  of  the  program  and  feasible 
for  the  project  period.  Goals  should  be 
specific  and  measurable.  Include 
objectives  which  ere  feasible  for  the 
budget  period,  and  which  address  all 
activities  necessary  to  accomplish  the 
purpose  of  the  proposal.  Objectives 
should  be  specific,  time-framed, 
measurable,  and  realistic.  If  groups 
beyond  5-12  year-olds  are  targeted, 
include  goals  and  objectives  for  them 
separately. 

E.  Methods  and  Staffing 

Describe  activities  at  the  State  and 
local  levels.  Describe  how  the  model 
bicycle  helmet  promotion  program  (see 
WHERE  TO  OBTAIN  AOOfTIONAL 
INFORMATION  section)  will  be 
implemented,  and  why  deviations  from 
this  model,  if  any,  are  necessary  for  the 
applicant's  setting.  Provide  detail  on 
proposed  multifacetedness.  Describe 
creative  approaches  to  impact  the  high- 
risk  (unhelmeted)  target  population. 
Provide:  (a)  A  detailed  description  of 
proposed  activities  designed  to  achieve 
each  objective  and  overall  program 
goals,  and  which  includes  designation 
of  responsibility  for  each  action 
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undertaken;  (b)  a  complete  time  frame 
indicating  when  each  activity  will 
occur;  and  (c)  a  description  of  the  roles 
of  each  unit,  organization,  or  agency, 
and  coordination,  supervision  and 
degree  of  commitment  (e.g.,  time,  in- 
kind,  financial)  of  staff,  organizations, 
and  agencies  involved  in  activities. 
Show  allocation  of  staff  to  the  activities. 
Describe  the  roles  and  responsibilities  of 
the  project  director  and  each  staff 
member.  Descriptions  should  include 
the  position  titles,  education  and 
experience  required,  and  the  percentage 
of  time  each  will  devote  to  the  program. 
Curriculum  vitae  for  existing  staff 
should  be  included.  Document  specific 
concurrence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultant  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

For  each  local  program  conducting 
interventions,  describe  the  local 
program's  ability  and  commitment  to: 
(a)  Provide  a  coordinator  who  will  act 
as  liaison  with  the  State,  (b)  organize  a 
coalition  of  appropriate  individuals, 
agencies,  and  organizations  to  generate 
community  input  and  support  for 
bicycle  helmet  promotion  campaigns, 
(c)  collaborate  with  the  local  health 
department,  (d)  state  measurable 
objectives  for  the  project,  (e)  conduct 
pre-  and  post-program  observations  of 
helmet  use  that  collects  data  on  at  least 
100  child  bicyclists  from  4  or  more 
different  types  of  sites  (e.g.,  residential 
areas,  bike  paths,  parks,  to/ from 
schools),  (0  educate  each  child  who 
receives  a  "program"  helmet  and  the 
parents  about  proper  use,  fit,  and 
maintenance  and  safe  bicycle  riding 
practices,  (g)  maintain  records  of  helmet 
promotional  activities  and  provide  to 
the  State  coordinator  at  the  requested 
interval. 

Women,  Racial  and  Ethnic  Minorities. 
Provide  a  description  of  the  proposed 
plan  for  the  inclusion  of  both  sexes  and 
racial  and  ethnic  minority  populations 
for  appropriate  representation. 

F.  Evaluation 

Provide  sufficient  detail  on  how  the 
proposed  evaluation  system  will 
document  program  process, 
effectiveness,  and  impact  on  helmet  use. 
Evaluation  should  include  progress  in 
meeting  program  objectives. 
Demonstrate  potential  data  sources  for 
evaluation  purposes,  and  document  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation. 
Include  a  pl^  for  reporting  evaluation 
results  and  using  evaluation  information 
for  programmatic  decisions.  Describe,  if 
it  exists,  a  capacity  to  monitor  bicycle- 


related  head  injuries,  costs  associated 
with  bicycle-related  head  injuries,  and 
changes  in  health  outcomes  associated 
with  the  program.  Describe  the  use  of 
control  populations  to  help  differentiate 
program  effects  from  background  trends. 
Indicate  willingness  to  participate  in  a 
process  of  continuous  improvement 
which  may  require  frequent  review  of 
progress  and  processes  utilized, 
remediation  of  identified  barriers,  and 
adoption  of  modified  methods  and 
measures. 

G.  Collaboration 

Describe  the  relationships  between 
the  program  and  other  organizations, 
agencies,  and  health  department  units 
(e.g.  MCH)  that  relate  to  the  program. 
Describe  coalition  membership  and 
member  roles.  Describe  relationships 
with  the  Governor's  Office  of  Highway 
Safety,  public  safety  officials,  and  Injury 
Control  Research  Centers  (ICRC's)  or 
local  academic  institutions,  and  show 
evidence  of  sp)ecific  support.  Describe 
relationships  with  local  communities 
conducting  intervention  activities  and 
show  evidence  of  specific  support.  For 
areas  with  helmet  laws,  letters  from 
appropriate  officials  should  be  provided 
that  express  a  commitment  to 
enforcement  and  detail  the  nature  of 
their  involvement  and  measures  to  be 
taken  in  the  enforcement  effort  to 
promote  helmet  use. 

H.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two 
trips  to  Atlanta  by  key  State  and 
community  staff  for  participation  in 
continuous  improvement  activities,  and 
"grantee"  meetings. 

I.  Human  Subjects 

Indicate  whether  human  subjects  will 
be  involved,  and  if  so,  how  they  will  be 
protected,  and  describe  the  review 
process  which  will  govern  their 
participation. 

For  Residential  Fire  Injury  Prevention 
(Part  IA2),  the  Application  Must  Include 

A.  Abstract 

A  one  page  abstract  and  summary  of 
the  proposed  program. 

B.  Progress  Report.  (To  be  completed  by 
competing  continuation  applicants 
only.) 

Provide  a  detailed  report  on  the 
achievements  of  the  program  over  the 


preceding  three-year  period  of  CDC 
funding  for  prevention  of  residential 
fire-related  injuries.  The  applicant 
should  include  the  accomplishments 
made  with  CDC  funding  covering  all 
areas  related  to  that  cooperative 
agreement.  The  section  should  not 
exceed  five  pages. 

C.  Background,  Need,  and  Capacity 

Describe  background  and  need  for  the 
program,  quantifying  the  magnitude  of 
the  residential  fire-related  injury 
problem  (local  versus  State  data), 
populations  at  risk,  extent  of  the 
problem,  and  demographics  of  the 
targeted  community.  Include  a 
description  of  current  activities  and 
previous  experience  in  fire-related 
injury  prevention  programs  (such  as 
door-to-door  campaigns),  including 
status  of  surveillance  activities  related 
to  the  problem.  Demonstrate  capacity  to 
conduct  the  program.  Show  the 
appropriateness  of  position 
descriptions,  CV's,  and  lines  of 
command  to  accomplish  program  goals 
and  objectives. 

D.  Goals  and  Objectives 

Specify  goals  which  indicate  what  the 
applicant  anticipates  its  residential  fire- 
related  injury  prevention  program  will 
have  accomplished  at  the  end  of  the 
three-year  project  f)eriod.  Include 
specific  time-framed,  measurable  and 
achievable  objectives  which  can  be 
accomplished  during  the  first  budget 
period.  Objectives  should  relate  directly 
to  project  goals,  and  should  include,  but 
not  be  limited  to,  increasing  smoke 
detector  usage  and  maintenance,  and 
demonstrating  the  effectiveness  of 
smoke  detector  intervention  activities. 

E.  Methods  and  Staffing 

Describe  how  the  model  residential 
fire  injury  prevention  program  (see 
WHERE  TO  OBTAIN  AOOmONAL 
INFORMATION  section)  will  be 
implemented  and  why  deviations  from 
this  model,  if  any.  are  necessary  for  the 
applicant's  setting.  Specify  how  the 
target  population  corresponds  to  the 
high-risk  population,  as  defined  (see 
BACKGROUND  AND  DERNITIONS  section). 
Describe  activities  at  the  State  and  local 
levels  that  are  designed  to  achieve  each 
of  the  program  objectives  during  the 
budget  period.  A  time-frame  should  be 
included  which  indicates  when  each 
activity  will  occur.  Include  an 
organizational  chart  identifying 
placement  of  the  residential  fire-related 
injury-  prevention  program.  Show 
allocation  of  staff  to  the  activities. 
Describe  the  roles  and  responsibilities  of 
the  project  director  and  each  staff 
member.  Descriptions  should  include 
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the  position  titles,  education  and 
experience  required,  and  the  percentage 
of  time  each  will  devote  to  the  program. 
CVs  for  existing  staff  should  be 
included.  E)ocument  specific 
concurrence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultant  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

For  each  local  program  conducting 
interventions,  describe  the  program's 
ability  and  commitment  to: 

1.  Provide  a  coordinator  to  act  as 
liaison  with  the  State, 

2.  Organize  a  coalition  of  appropriate 
individuals,  agencies,  and  organizations 
to  generate  community  input  and 
support  for  smoke  detector  promotion 
campaigns, 

3.  Collaborate  with  the  local  health 
department, 

4.  State  measurable  objectives  for  the 
project, 

5.  Conduct  pre-  and  post-program 
household  surveys  of  smoke  detector 
use  within  the  target  and  comparable 
populations, 

6.  Educate  residents  who  receive  a 
home  visit  smoke  detector  on  Rie  safety 
and  smoke  detector  installation  and 
maintenance, 

7.  Maintain  records  of  smoke  detector 
promotional  activities  and  provide  to 
the  state  coordinator  at  the  requested 
interval. 

Women,  Racial  and  Ethnic  Minorities. 
Provide  a  description  of  the  proposed 
plan  for  the  inclusion  of  both  sexes  and 
racial  and  ethnic  minority  populations 
for  appropriate  representation. 

F.  Evaluation 

Provide  a  detailed  description  of  the 
methods  and  design  to  evaluate  program 
effectiveness,  including  what  will  be 
evaluated,  data  to  be  used,  and  the  time- 
frame. Document  staff  availability, 
expertise,  and  capacity  to  evaluate 
program  activities  and  effectiveness, 
and  demonstrate  evaluation  data 
availability.  Evaluation  should  include 
progress  in  meeting  the  objectives  and 
conducting  activities  on  residential 
smoke  detector  programs  (process 
evaluation  measures),  and  increasing 
residential  smoke  detector  prevalence 
and  functionality  (outcome  measures). 
Describe  the  use  of  control  populations 
to  help  differentiate  program  effects 
from  background  trends.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 


C.  Coordination  and  Collaboration 

Provide  a  description  of  the 
relationship  between  the  program  and 
other  organizations,  agencies,  and 
health  department  units  that  will  relate 
to  the  program.  Composition  and  roles 
of  State  and/or  local  coalitions  should 
be  included;  specific  commitments  of 
support  should  be  provided.  Letters  of 
support  from  public  safety  officials 
should  also  be  included  if  related 
activities  are  undertaken.  A  description 
of  proposed  collaboration  with  ICRC's 
(see  WHERE  TO  OBTAIN  AOOmONAL 
INFORMATKM  section)  local  academic 
institutions  should  be  included. 

H.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two 
trips  to  AUanta  by  key  State  and 
community  staff  for  participation  in 
continuous  improvement  activities  and 
"grantee"  meetings. 

I.  Human  Subjects   ' 

Indicate  whether  human  subjects  will 
be  involved,  and  if  so,  how  they  will  be 
protected,  and  describe  the  review 
process  which  will  govern  their 
participation. 

For  Trauma  Care  System  Development 
(Part  IB),  the  Application  Must  Include 

A.  Abstract 

A  one  page  summary  of  the  proposed 
program. 

B.  Background  and  Capacity 

Define  the  current  magnitude  of 
trauma  burden,  in  terms  of  mortality, 
hospitalizations,  and/or  disability. 
Define  the  current  status  of  the  trauma 
care  system  in  the  State,  including  the 
extent  to  which  the  key  components  of 
a  TCS  are  currentiy  in  place  (see  WHERE 
TO  OBTAIN  AOOmONAL  INFORMATION 
section).  Identify  a  sub-state  target  area 
(if  such  is  proposed)  and  justify  its  need 
and  use.  Specify  barriers  to  TCS 
planning,  development,  and  operations. 
Demonstrate  capacity  to  utilize  data 
systems  (e.g.,  trauma  registries,  hospital 
discharge  data,  autopsy  records.  EMS 
run  reports,  and  surveys)  that  assess 
hospital  trauma  care  capabilities. 
Demonstrate  capacity  to  conduct  the 
program.  Show  the  appropriateness  of 
position,  descriptions,  CVs,  and  lines  of 
command  to  accomplishment  of 
program  goals  and  objectives. 


C.  Co€ils  and  Objectives 

Provide  specific  goals  which  indicate 
where  the  applicant  anticipates  its  TCS 
program  will  be  at  the  end  of  the  three- 
year  project  period.  Include  specific 
time-framed,  measurable,  and 
achievable  objectives  that  can  be 
accomplished  during  the  first  budget 
period.  Objectives  should  relate  direcUy 
to  the  project  goals,  and  should  include, 
but  not  be  limited  to,  improving  the  TCS 
structiue  and  process  and  reducing 
trauma  morbidity,  mortality,  and 
disability.  Include  objectives  which 
address  all  activities  necessary  to 
accomplish  the  purpose  of  the  proposal. 

D.  Methods  and  Staffing 

Describe  how  the  model  trauma  care 
system  (see  WHERE  TO  OBTAIN  AOOTPONAL 
INFORMATtON  section)  will  be 
implemented  and  why  deviations  from 
this  model,  if  any,  are  necessary  for  the 
applicant's  setting.  Describe  proposed 
activities  at  the  State,  regional,  and  local 
levels.  Provide:  (a)  A  detailed 
description  of  proposed  activities  which 
are  designed  to  achieve  each  objective 
and  overall  program  goals,  and  which 
includes  designation  of  responsibility 
for  each  activity  undertaken;  (b)  a 
complete  time  frame  indicating  when 
each  activity  will  occur;  and  (c)  a 
description  of  the  roles  of  each  unit, 
organization,  or  agency,  and 
coordination,  supervision,  and  degree  of 
commitment  (e.g.,  time,  in-kind, 
financial)  of  stafi,  organizations,  and 
agencies  involved  in  activities.  Show 
allocation  of  staff  assigned  to  the 
activities.  Describe  the  roles  and 
responsibilities  of  the  project  director 
and  each  staff  member.  Descriptions 
should  include  the  position  titles, 
education  and  experience  required,  and 
the  percentage  of  time  each  will  devote 
to  the  program.  CVs  for  existing  staff 
should  be  included.  Document  specific 
concurrence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultant  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

Women,  Racial  and  Ethnic  Minorities. 
Provide  a  description  of  the  proposed 
plan  for  the  inclusion  of  both  sexes  and 
racial  and  ethnic  minority  populations 
for  appropriate  representation. 

E.  Evaluation 

Describe  how  the  proposed  evaluation 
system  will  document  program  progress, 
and  how  proposed  evaluation  measures 
will  measure  success  in  developing  the 
TCS.  Evaluation  should  include 
progress  in  meeting  program  objectives. 
Demonstrate  potential  data  sources  and 
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TCS  informatioD  systems  (or  plans  to 
develop  one)  for  evaluation  purposes, 
and  document  staff  availability, 
expertise,  experience,  and  capacity  to 
perform  the  evaluation.  Include  a  plan 
for  reporting  evaluation  results  and 
using  evaluation  information  for 
programmatic  decisions.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modifled  methods  and  measures. 

F.  Coordination  and  Collaboration 

Provide  a  description  of  the 
relationship  between  the  program  and 
other  organizations,  agencies,  and 
health  department  units  that  will 
associate  with  the  program. 
Composition  and  roles  of  State,  regional, 
and/or  local  coalitions  should  be 
included;  specific  commitments  of 
support  should  be  provided.  A 
description  of  proposed  collaboration 
with  ICRC's  (see  WHERE  TO  OBTAIN 
AD'  -  CKft     sJ^oaMATJON  section)  or  local 
acuv-^u..^  maiiii^nons  should  be 
included. 

G.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two 
trips  to  Atlanta  by  key  State  and 
community  staff  for  participation  in 
continuous  quality  improvement 
activities  and  "grantee"  meetings. 

H.  Human  Subjects 

Indicate  whether  human  subjects  will 
be  involved,  and  if  so,  how  they  will  be 
protected,  and  describe  the  review 
process  which  will  govern  their 
participation. 

For  Emergency  Department  Injury 
Surveillance  (Part  IC),  the  Application 
Must  Include 

A.  Abstract 

A  one  page  summary  of  the  proposed 
program. 

B.  Background  and  Capacity 

Provide  a  brief  description  of  the  need 
for  non-fatal  injury  surveillance  within 
the  State,  and  provide  a  description  of 
the  existing  injury  (fatal,  hospitalized, 
and  non-hospitalized)  surveillance 
program  within  the  jurisdiction, 
including: 

1.  Existing  staff  and  brief  summary  of 
their  qualifications. 


.    2.  Methods  of  current  non- 
hospitalized  injury  surveillance, 
including:  (a)  Case  defiuition(s),  (b)  Data 
elements  collected,  and  (c)  Data  sources 
used  and  their  completeness. 

3.  A  brief  summary  of  any  data 
analyses  completed. 

4.  A  brief  summary  of  any  evaluations 
of  surveillance  system  data  quality 
which  addresses  the  attributes  of  the 
surveillance  system. 

Provide  evidence  of  the  existence  of  a 
statewide  (or  in  a  population  of  one 
million  or  more,  which  is  representative 
of  the  State)  population-based  E-coded 
hospital  discharge  data  system.  Provide 
analysis  of  the  most  recent  year  of  data 
from  this  system.  Provide 
documentation  that  legislation  and/or 
regulations  are  in  place  which  support 
current  collection  of  hospital  emergency 
department  data,  and  which  protect  the 
confidentiality  of  these  data. 
Demonstrate  capacity  to  conduct  this 
injury  surveillance  program.  Show  the 
appropriateness  of  position 
descriptions,  CV's,  and  lines  of 
command  to  accomplish  program  goals 
and  objectives.  Provide  a  description  of 
the  capability  for  the  entry, 
management,  processing  and  analysis  of 
data,  including  a  description  of 
available  computer  hardware  and 
software  resources. 

C.  Goals  and  Objectives 

Provide  specific  goals  which  indicate 
what  the  applicant  anticipates  its  ED 
Injury  Surveillance  program  will  have 
accomplished  at  the  end  of  the  three- 
year  project  period.  Include  specific 
time-framed,  measurable,  and 
achievable  objectives  that  can  be 
accomplished  during  the  first  budget 
period.  Objectives  should  relate  directly 
to  the  project  goals.  Include  objectives 
which  address  all  activities  necessary  to 
accomplish  the  purpose  of  the  proposal. 

D.  Methods  and  Staffing 

Describe  how  the  model  ED 
surveillance  progr  VWERE  TO 

OBTAIN  AOOmONAl.  iNf  jhmatXJN  section) 
will  be  implemented  and  why 
deviations,  if  any.  are  necessary  for  the 
applicant's  setting.  Describe  proposed 
activities  at  all  involved  levels  (State, 
local,  organization).  Provide:  (a)  A 
detailed  description  of  proposed 
activities  which  are  designed  to  achieve 
each  objective  and  overall  program 
goals,  and  which  includes  designation 
of  responsibility  for  each  activity 
undertaken:  (b)  a  complete  time  frame 
indicating  when  each  activity  will 
occur,  and  (c)  a  description  of  the  roles 
of  each  unit,  organization,  or  agency  and 
coordination,  supervision,  and  degree  of 
commitment  (e.g.,  time,  in-kind. 


financial)  of  staff,  organizations,  and 
agencies  involved  in  activities.  Show 
allocation  of  staff  to  the  activities. 
Describe  the  roles  and  responsibilities  of 
the  project  director  and  each  staff 
member.  Descriptions  should  include 
the  position  titles,  education  and 
experience  required,  and  the  percentage 
of  time  each  will  devote  to  the  program. 
CVs  for  existing  staff  should  be 
included.  Document  specific 
concurrence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultant  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

Sj>ecifically,  include  proposed 
methods  of  system  development  or 
system  enhancement,  and  data 
collection,  including: 

1.  Case  definitions  for  inclusion  in  the 
system. 

2.  A  listing  of  data  elements  proposed 
for  collection.  Provide  plans  to 
incorporate  the  essentia]  DEEDS  data 
elements,  as  defined  above.  At  a 
minimum,  data  elements  collected  for 
every  case  should  include  birthdate, 
age,  sex,  race,  county  (or  zip  code)  of 
residence,  ICD-9-CM  diagnostic  and 
external  cause-of-injury  codes,  dates  of 
encounter,  or  dates  of  injury  and  death 
(if  applicable).  Medical  service  charges 
should  be  included.  If  the  plan  includes 
use  of  a  representative  sample  of 
hospital  emergency  department  injury 
visits,  provide  the  sampling  frame  and 
plan. 

3.  All  other  sources  of  data  that  would 
be  used  to  provide  additional 
information  on  cases.  Other  optional 
sources  of  data  might  include  hospital 
medical  record,  EMS,  or  police  report 
data.  Provide  a  brief  description  of  the 
proposed  use  of  data  for  injury 
prevention  programs. 

E.  Evaluation 

Describe  how  the  proposed  evaluation 
activities  will  assess  the  sensitivity, 
predictive  value  positive,  quality  of  the 
data  collected,  and  other  attributes  of 
the  surveillance  system  (e.g., 
representativeness,  timeliness). 
Evaluation  should  include  progress  in 
meeting  program  objectives.  Document 
staff  availability,  expertise,  experience, 
and  capacity  to  perform  the  evaluation. 
Include  a  plan  for  reporting  evaluation 
results  and  using  evaluation  information 
for  programmatic  decisions.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 
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F.  Coordination  and  Collaboration 

Provide  a  description  of  the 
relationship  between  the  program  and 
other  organizations,  agencies,  and 
health  department  units  that  will 
associate  with  the  program. 
Composition  and  roles  of  State,  regional, 
and/or  local  partners  should  be 
included;  specific  commitments  of 
support  should  be  provided.  Include  a 
description  of  proposed  collaboration 
with  ICRC's  or  local  academic  * 

institutions. 

G.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two 
trips  to  Atlanta  by  key  State  and 
community  staff  for  participation  in 
continuous  improvement  activities  and 
"grantee"  meetings. 

For  Basic  Injury  Prevention  Programs 
(Part  II).  the  Application  Must  Include 

A.  Abstract 

Provide  a  one  page  summary  of  the 
proposed  program. 

B.  Background  and  Need 

Oescribe  current  and  past  injury 
control  activities  of  the  public  health 
agency.  Justify  the  need  to  develop  a 
basic  injury  prevention  and  control 
program.  Describe  the  benefit  of  creating 
or  enhancing  a  State  public  health 
injury  prevention  and  control  focal 
point.  Describe  the  type  and  nature  of 
current  and  past  advisory  groups  related 
to  injury  prevention  and  control. 
Demonstrate  capacity  to  conduct  the 
program. 

C.  Goals  and  Objectives 

Provide  specific  goals  which  indicate 
what  the  applicant  anticipates  its  Basic 
Injury  Prevention  Program  will  have 
accomplished  at  the  end  of  the  three- 
year  project  period.  Include  specific 
time-framed,  measurable  and  achievable 
objectives  that  can  be  accomplished 
during  the  first  budget  period. 
Objectives  should  relate  directly  to  the 
project  goals.  Include  objectives  which 
address  all  activities  necessary  to 
accomplish  the  purpose  of  the  proposal. 
Specifically,  they  should  include,  but 
not  be  limited  to,  creation  of  an  advisory 
structure,  producing  a  profile  of  injuries 
in  the  State,  assessing  public  health 
agency  capacity  to  prevent  injuries,  and 
developing  a  State  plan  to  address 
injury  prevention  and  control. 


D.  Methods  and  Staffing 

Describe  how  the  program  will  be 
implemented.  Provide:  (a)  A  detailed 
description  of  proposed  activities 
designed  to  achieve  each  objective  and 
overall  program  goals  and  which 
includes  designation  of  responsibility 
for  each  activity  undertaken;  (b)  a 
complete  time  frame  indicating  when 
each  activity  will  occur;  and  (c)  a 
description  of  the  roles  of  each  unit, 
organization,  or  agency  and 
coordination,  supervision,  and  degree  of 
commitment  (e.g.,  time,  in-kind, 
financial)  of  staff,  organizations,  and 
agencies  involved  in  activities.  Show 
allocation  of  staff  to  the  activities. 
Describe  the  roles  and  responsibilities  of 
the  project  director  and  each  staff 
member.  Descriptions  should  include 
the  position  titles,  education  and 
experience  required,  and  the  percentage 
of  time  each  will  devote  to  the  program. 
CVs  for  existing  staff  should  be 
included.  Document  specific 
concurrence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultant  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

E.  Evaluation 

Describe  how  the  proposed  evaluation 
system  will  document  program  progress, 
and  how  proposed  evaluation  measures 
will  measure  success  in  developing 
basic  injury  prevention  programs. 
Evaluation  should  include  progress  in 
meeting  program  objectives.  Document 
staff  availability,  expertise,  experience, 
and  capacity  to  perform  the  evaluation. 
Include  a  plan  for  reporting  evaluation 
results  and  using  evaluation  information 
for  programmatic  decisions.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 

F.  Coordination  and  Collaboration 

Provide  a  description  of  the 
relationship  between  the  program  and 
other  organizations,  agencies,  and 
health  department  units  that  will 
associate  with  the  program. 
Composition  and  roles  for  the  advisory 
structure  and  other  partners  should  be 
included;  specific  commitments  of 
support  should  be  provided.  Include  a 
description  of  proposed  collaboration 
with  ICRC's  (see  WHERE  TO  OBTAIN 
AOOnXMAL  INFORMATKM  section)  or  local 
academic  institutions. 


G.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  plaimed  activities.  The 
budget  should  include  funds  for  two 
trips  to  Atlanta  by  key  State  staff  for 
participation  in  continuous 
improvement  activities  and  "grantee" 
meetings. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (maximum  100  total  points): 

A.  Background,  Need,  and  Capacity  (30 
percent) 

The  extent  to  which  the  applicant 
presents  data  and  information 
documenting  the  capacity  to  accomplish 
the  program,  positive  progress  in  related 
past  or  current  activities  or  programs, 
and,  as  appropriate,  need  for  the 
program.  The  extent  to  which  current 
resources  demonstrate  capability  to 
conduct  the  program. 

Note:  For  competing  continuation 
applicants,  the  extent  to  which  past  activities 
are  presented  completely  and  demonstrate 
attainment  of  objectives. 

B.  Goals  and  Objectives  (10  percent) 

The  extent  to  which  the  applicant 
includes  goals  which  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
specific  and  measurable.  The  extent  to 
which  the  applicemt  has  included 
objectives  which  are  feasible  to 
accomplish  during  the  budget  period, 
and  which  address  all  activities 
necessary  to  accomplish  the  purpose  of 
the  proposal.  The  extent  to  which  the 
objectives  are  specific,  time-framed, 
measurable,  and  realistic. 

C.  Methods  and  Staffing  (30  percent) 

The  extent  to  which  the  applicant 
provides:  (1)  A  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals,  and  which  includes 
designation  of  responsibility  for  each 
action  undertaken;  (2)  a  reasonable  and 
complete  schedule  for  implementing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  unit,  organization,  or 
agency,  and  evidence  of  coordination, 
supervision,  and  degree  of  commitment 
(e.g.,  time,  in-kind,  financial)  of  staff, 
organizations,  and  agencies  involved  in 
activities. 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
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regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

D.  Evaluation  (20  percent) 

The  extent  to  which  the  proposed 
evaluation  system  is  detailed,  addresses 
goals  and  objectives  of  the  program,  and 
will  document  program  process, 
effectiveness,  and  impact.  The  extent  to 
which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
purposes  and  methods  to  evaluate  the 
data  sources,  and  documents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation.  The 
extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  is  included. 
The  extent  to  which  an  agreement  to 
participate  in  continuous  improvement 
activities  is  present. 

E.  Collaboration  (10  percent) 

The  extent  to  which  relationships 
between  the  program  and  other 
organizations,  agencies,  and  health 
department  units  that  will  relate  to  the 
program  or  conduct  related  activities  are 
clear,  complete  and  provide  for 
complementary  or  supplementary 
interactions.  The  extent  to  which 
coalition  membership  and  roles  are 
clear  and  appropriate.  The  extent  to 
which  relationships  with  ICRC'S  or 
local  academic  institutions  are 
completely  described  and  activity- 
specific. 

F.  Budget  and  Justification  (Not 
Weighted) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

G.  Human  Subjects  (Applicable  Parts 
Only)  (Not  Weighted) 

The  extent  to  which  the  applicant 
describes  the  involvement  of  human 
subjects  (if  any)  and  the  process  which 
will  govern  their  participation.  The 


extent  to  which  adequate  safeguards  are 
in  place. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergoverrmiental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Ron  S.  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  no 
later  than  30  days  after  the  application 
deadline.  (The  appropriation  for  this 
financial  assistance  program  was 
received  late  in  the  fiscal  year  and 
would  not  allow  for  the  application 
receipt  date  which  would  accommodate 
the  60-day  recommendation  process 
period.)  The  Program  Announcement 
Number  and  Program  Title  should  be 
referenced  on  the  document.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  the  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
'  Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  irom  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
resecuch  on  human  subjects,  the 


applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assiu-ance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  to 
ensure  that  individuals  of  both  sexes 
and  the  various  racial  and  ethnic  groups 
will  be  included  in  CDC-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian. 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  a  clear 
and  compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not  ■ 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  caimot 
control  the  race,  ethnicity,  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179.  pages  47949-47951, 
dated  Friday.  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92.  OMB  Number  0937-0189)  must  be 
submitted  to  Joanne  A.  Wojcik,  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321. 
Mailstop  E-13.  Atlanta,  GA  30305,  on  or 
before  August  12,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either;  a.  Received  on  or  before 
the  deadline  date;  or  b.  Sent  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 
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2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  reference  Announcement  780. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  applications  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Joanne 
A.  VVojcik,  Grants  Management 
Sp)ecialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6535  or  Internet 
address  <jcw6@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from: 

Part  lA  1 :  Bicycle  Helmet  Promotion 
Programs.  Jeffrey  Sacks,  M.D..  MPH, 
telephone  (770)  488-^901,  Mailstop 
K63,  Internet  address  <jjs3@cdc.gov>. 

Part  IA2:  Residential  Fire  Injury 
Prevention  Programs,  Pauline  Harvey, 
MSPH.  telephone(770)  488-4592. 
Mailstop  K63,  Internet  address 
<pdh7@cdc.gov>. 

Part  IB:  Trauma  Care  Systems 
Development,  Paul  Burlack,  telephone 
(770)  488-4713.  Mailstop  F41.  Internet 
address  <pab5^dc.gov>. 

Part  IC:  Emergency  Department  Injury 
Surveillance,  Daniel  Sosin,  M.D..  MPH, 
telephone  (770)  488-4233.  Mailstop 
K02.  Internet  address  <dms8@cdc.gov. 

Part  II:  Basic  Injury  Program 
Development,  James  Belloni.  MA, 
telephone  (770)  488-4538.  Mailstop 
K02,  Internet  address  <jsbl@cdc.gov>. 

National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway.  NE..  Mailstop  (Insert  Mailstop 
from  above).  Atlanta.  GA  30341-3724. 

The  complete  application  kit  includes 
a  copy  of  the  following  listed 
addendums.  These  addendums  provide 
the  applicants  with  additional  program 
guidance,  such  as  additional 
background  information  and  further 
define  model  programs  described  in  this 
announcement  and  provide  a  complete 
listing  of  the  ICRCs. 

— Addendum  LAl:  Bicycle  Helmet 
Promotion  Programs 


— Addendum  IA2:  Residential  Fire 

Injury  Prevention  Programs 
— Addendum  IB:  Trauma  Care  Systems 

Development 
— Addendum  IC:  Emergency 

Department  Injury  Surveillance 
— Addendum  II:  Injury  Control  Research 

Centers  (ICRCs) 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  <http://www.cdc.gov>. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Announcement  780 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  )une  17.1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  {CDC). 

(FR  Doc.  97-16310  Filed  6-20-97;  8:45  am) 
BILUNQ  COOE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Ethics  Subcommittee  and  the  Advisory 
Committee  to  the  Director,  Centers  for 
Disease  Control  and  Prevention; 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Ethics  Subcommittee  of  the 
Advisory  Committee  to  the  Director,  CDC. 

Time  and  Date:  9  a.m.-3  p.m..  Juljj  10, 
1997. 

Place:  CDC,  Building  16.  Room  1107. 1600 
Clifton  Road.  NE.  AtUnU.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  30  people. 

Purpose:  This  subcommittee  will 
anticipate,  identify,  and  propose  solutions  to 
strategic  and  broad  ethical  issues  facing  CDC. 

Matters  to  be  Discussed:  Agenda  items  will 
include  upnlates  from  the  Associate  Director 
for  Science.  Dixie  E.  Snider.  M.D..  M.P.H.. 
followed  by  a  discussion  on  CDC's  current 
procedures  for  protecting  human  research 


subjects  and  ethical  standards  for 
international  research. 

Name:  Advisory  Committee  to  the  Director, 
CDC. 

Time  and  Date:  8:30  a.m.-3  p.m.,  July  11, 
1997. 

Place:  CDC.  Auditorium  A,  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director.  CDC,  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulHU  its  missionof 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability.  The  Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  updates  from  CDC  Director, 
David  Satcher.  M.D..  Ph.D..  followed  by  a 
re[>ort  from  the  Ethics  Subcommittee,  a 
discussion  on  CDC's  data  for  a  healthy 
Nation,  and  the  agency's  plans  for  facing  the 
challenges  of  health  communication. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  more  Information: 
'  Linda  Kay  McGowan.  Acting  Executive 
Secretary.  Advisory  Committee  to  the 
Director.  CDC.  1600  Clifton  Road,  NE,  M/S 
D-24,  Atlanta,  Georgia  30333,  telephone  404/ 
639-7080. 

Dated:  June  17. 1997. 
Nancy  C.  Hirsch, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-16323  Filed  6-20-97;  8:45  am] 
BIUJNQ  COOE  4ie3-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Committee. 

Times  and  Dates:  1  p.m. -4:45  p.m.,  July  10. 
1997;  9  a.m.-12:30  p.m..  July  11.  1997. 

Place:  The  Westin  Hotel  Atlanta  Airport, 
Hartsfield  Ballroom.  4736  Best  Road.  College 
Park.  Georgia  30337.  Telephone  404/762- 
7676. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  will 
accommodate  approximately  100  people. 


UMI 
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Purpose:  The  Breast  and  Cervical  Cancer 
Early  Detection  and  Control  Advisory 
Committee  is  charged  with  providing  advice 
and  guidance  to  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  the  Director  of  CDC, 
regarding  the  early  detection  and  control  of 
breast  and  cervical  cancer  and  to  evaluate  the 
Department's  current  breast  and  cervical 
cancer  early  detection  and  control  activities. 

Matters  to  be  Discussed:  The  discussion 
will  focus  on  how  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program  can 
improve  breast  and  cervical  cancer  screening 
rates  among  all  women. 

Persons  wishing  to  make  written  or  oral 
comments  at  the  meeting  should  notify  the 
contact  person  listed  below,  no  later  than 
close  of  business  July  1, 1997.  Requests  to 
make  oral  comments  should  contain  the 
name,  address,  telephone  number,  and 
organizational  afBliation  of  the  presenter. 
Depending  on  the  time  available  and  the 
number  of  requests  to  make  oral  comments, 
it  may  be  necessary  to  limit  the  time  of  each 
presenter. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Rebecca  B.  Wolf,  Division  of  Cancer 
Prevention  and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC.  4770  Buford  Highway,  NE, 
M/S  K-64,  AtlanU,  Georgia  30341-3724. 
Telephone  770/488-4751,  FAX  770/488- 
4760,  E-mail  rbw2©cdc.gov. 

Dated:  June  13,  1997. 
Carolyn  |.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Canters  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-16307  Filed  6-20-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
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(Pub.  L.  92-463).  the  Centers  for  EHsease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting: 

Name:  Board  of  Scientific  Counselors. 
National  Institute  for  Occuftational  Safisty 
and  Health  (BSC,  NIOSH). 

Tjine  and  Date:  9  a.nL-5  p.m.,  Jxily  23, 
1997. 

Place:  The  Washington  Court,  Montpelier 
Room,  525  New  Jersey  Avenue,  NW, 
Washington,  DC  20001-1527. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  BSC,  NIOSH  is  chained  with 
providing  advice  to  the  Director,  NIOSH  on 
NIOSH  research  programs.  Specifically,  the 
Board  shall  provide  guidance  on  the 
Institute's  research  activities  related  to 
developing  and  evaluating  hypotheses, 
systematically  documenting  findings,  and 
disseminating  results. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  report  from  the  Director  of  NIOSH; 
Final  Report  on  the  NIOSH  Musculoskeletal 
Disorders  Research  Program;  International 
Standardization;  Navy  Sarcoidosis  Study; 
Health  Effects  Laboratory  Division  (HELD) 
Activity  Update;  and  future  activities  of  the 
Board. 

NIOSH/National  Cancer  Institute  will 
present  a  protocol  that  has  been  revised 
based  on  comments  received  from  the  BSC 
and  the  public  on  the  previous  draft  protocol 
for  a  study  entitled  "A  Cohort  Mortality 
Study  with  a  Nested  Case-Control  Study  of 
Lung  Cancer  emd  Diesel  Exhaust  Among  Non- 
Metal  Miners'  ("diesel  study").  Copies  of  the 
revised  protocol  may  be  obtained  from 
Michael  Attfield.  Ph.D..  NIOSH  Project 
Director,  NIOSH,  Division  of  Respiratory 
Disease  Studies,  Mail  Stop  234, 1095 
Willowdale  Road.  Morgantown,  West 
Virginia  26505-2888.  Telephone  304/285- 
5751.  e-mail  mdal@cdc.gov. 

Individuals  will  be  permitted  to  make  brief 
(10-minute)  oral  statements  subject  to  the 
availability  of  time.  Persons  who  wish  to 
make  oral  statements  should  make  a  written 
request  to  the  contact  person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Dr. 
Bryan  D.  Hardin.  Executive  Secretary, 
NIOSH,  Room  715-H,  Hubert  H.  Humphrey 

Annual  Burden  Estimates 


Building,  200  Constitution  Avenue  SW, 
Washington,  DC,  20201.  Telephone  202/205- 
8556,  fax  202/260-4464.  e-mail 
bdhl@cdc.gov. 

Dated:  June  17.  1997. 
Nancy  CHinch, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-16308  Filed  6-20-97;  8:45  am] 
BILLING  CODE  4163-1  »-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Head  Start  Program  Information 
Report,  1997-1998. 

OMB  No.:  0980-0017. 

Description:  The  Head  Start  Act 
requires  that  the  Program  Information 
Report  (PIR)  information  is  collected 
from  Head  Start  grantees  and  delegate 
agencies.  Data  elements  are  primarily  in 
the  areas  of  management,  class  activity, 
health  profile  and  home  environment. 
Principle  uses  of  the  data  include  local 
program  management,  ACF  regional 
management,  ACYF  central  office 
management,  management  of  services  to 
children  with  disabilities,  and 
dissemination  to  other  interested 
parties. 

Respondents:  Head  Start  Grantees  and 
Delegate  Agencies. 


Instrument 


PIR 


'•ft- 


NumtJCf  of  re- 
spondents 


2,078 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


3.35 


Total  burden 
hours 


6,691 


Estimated  Total  Annual  Burden 
Hours.  6,691. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 


information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 


Promenade,  S.W.,  Washington.  D.C. 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  )ime  18,  1997. 
Bob  S«r^, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-16393  Filed  6-20-97;  8:45  ami 
BIUJNQ  COOE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[316] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid, 
Integrated  Quality  Control  Review 
Worksheet;  Form  No.:  HCFA-316;  Use: 
The  integrated  quality  control  (QC) 
worksheet  is  used  by  State  case  workers 
to  collect  case  characteristics  and  QC 
data  during  the  course  of  all  QC 
reviews.  In  addition  to  case  identifying 
information,  the  worksheet  is  also  used 


to  document  and  evaluate  each  of  the 
independent  full  Beld  investigation  to 
determine  eligibility  and  amount  of 
payment  under  States'  plans;  Frequency: 
Monthly;  Affected  Public:  State,  local  or 
tribal  government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  See  supporting  statement; 
Total  Annual  Hours:  262,072. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Date:  June  12,  1997. 
Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

|FR  Doc.  97-16258  Filed  &-20-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Rnancing  Administration 

[367,  367a,  b,  c,  and  368,  R-144] 

Submitted  for  Collection  of  Public 
Comment:  Submission  for  OMB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Exiens'ion  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate  Program — Manufacturers;  Form 
No.:  HCFA-367,  367a,  b,  and  c;  Use: 
Section  1927  requires  drug 
manufacturers  to  enter  into  and  have  in 
effect  a  rebate  agreement  with  the 
Federal  Government  for  States  to  receive 
funding  for  drugs  dispensed  to 
Medicaid  recipients;  Frequency: 
Quarterly;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  520;  Total  Annual 
Responses:  2,080;  Total  Annual  Hours: 
49,480. 

2.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  State  Drug 
Rebate  (Medicaid);  Form  No.:  HCFA- 
368  and  HCFA-R-144;  Use:  Section 
1927  requires  State  Medicaid  agencies 
to  report  to  drug  manufacturers  and 
HCFA  on  the  drug  utilization  for  their 
State  and  the  amount  of  rebate  to  be 
paid  by  the  manufacturers;  Frequency: 
Quarterly;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  204;  Total  Annual  Hours: 
6,125. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork®hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503 

Dated:  June  12, 1997. 
Edwin  J.  GUtzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  97-16259  Filed  6-20-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Nos.  FR-4045-N-02  and  FR-4083- 
N-03] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1996  for  the  Family 
Unification,  Rental  Voucher,  and 
Rental  Certificate  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  1996  to  housing 
agencies  (HAs)  under  the  Section  8 
rental  voucher  and  rental  certificate 
programs.  The  purpose  of  this  Notice  is 
to  publish  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  made  available  by  HUD  to 
provide  rental  assistance  to  very  low- 
income  families. 

FOR  FURmER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance. 
Office  of  Public  and  Indian  Housing. 


Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-8000. 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-^594. 
(These  telephone  niunbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  rental 
certificate  and  rental  voucher  programs 
are  published  at  24  CFR  parts  882  and 
887.  respectively,  and  24  CFR  part  982. 
The  regulations  for  allocating  housing 
assistance  budget  authority  under 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791. 
subpart  D. 

The  purpose  of  the  rental  voucher  and 
rental  certificate  programs  is  to  assist 
eligible  families  to  pay  the  rent  for 
decent,  safe,  and  sanitary  housing.  The 
FY  96  awards  announced  in  this  notice 
were  selected  for  funding  consistent 
with  the  provisions  in  the  Notices  of 
Funding  Availability  (NOFAs) 
published  in  the  Federal  Register  on 
July  19,  1996  (61  FR  37756).  and  July 
29.  1996  (61  FR  39515).  and  May  2. 
1996  (61  FR  19762). 

The  July  29. 1996  NOFA  made  a 
correction  to  the  July  19, 1996  NOFA  to 


insert  the  application  deadline  date  for 
the  acceptance  of  Section  8  applications 
for  public  housing  relocation  and 
replacement  units  under  categories  1 
through  6. 

The  May  2,  1996  NOFA  made 
available  rental  certificates  for  the 
Family  Unification  Program  to  assist 
families  for  whom  the  lack  of  adequate 
housing  is  a  primary  factor  in  the 
separation,  or  imminent  separation,  of 
children  from  their  families. 

A  total  of  $635,439,626  of  budget 
authority  for  rental  vouchers  and  rental 
certificates  (32,671  units)  was  awarded 
to  recipients. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  14.855  and 
14.857. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  shown  in 
Appendix  A. 

Dated:  June  17, 1997. 

Kerin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 


Appendix  A.— Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  1996 


Housing  agency 


Address 


Units 


Award 


AMENDMENTS— CERTIFICATES 


HA  AUBURN  

HA  BESSEMER  

HA  NORTHPORT  

HA  BAY  MINETTE  

PULASKI        COUNTY        HOUSING 

AGENCY. 
CHANDLER    HOUSING    &    REDEV 

DIV. 

MOHAVE  COUNTY  HSG  AUTH  

CITY  OF  LOS  ANGELES  HSG  AUTH 

UPLAND  CITY  HOUSING  AUTH  

COUNTY  OF  SAN  BERNARDINO 

HSG  AUTH. 
COUNTY  OF   RIVERSIDE   HSG 

AUTH. 
CITY  OF  BERKELEY  HOUSING 

AUTH. 

CITY  OF  SAN  LUIS  OBISPO  H/A 

SUISUN  CITY  HOUSING  AUTHOR- 
ITY. 

CITY  OF  SANTA  BARBARA  H/A  

COUNTY  OF  VENTURA  AREA  HSG 

AUTH. 
CITY  OF  BURBANK 
GLENDALE  CITY  HOUSING  AUTH 
CITY  OF  BALDWIN  PARK  HOUSING 

AUTH 

PLACER  COUNTY  HOUSING  AUTH 
CALIFORNIA    DEPT   OF    HSG   AND 

COM. 
HA  TAMPA 
HA  SARASOTA 


931  BOOKER  STREET,  AUBURN,  AL  36830 

1100  5TH  AVENUE,  NORTH  BESSEMER,  AL  35020 

P  O  DRAWER  349,  NORTHPORT,  AL  35476  

400  SOUTH  STREET,  BAY  MINETTE,  AL  36507  

201  S  BROADWAY,  SUITE  430,  LITTLE  ROCK,  AR  72201 

99  N.  DELAWARE  STREET,  CHANDLER,  AZ  85225  


809  E.  BEALE  STREET,  KINGMAN,  AZ  86402  

2600  WILSHIRE  BLVD.,  LOS  ANGELES,  CA  90057 

1226  N  CAMPUS  AVE,  UPLAND,  CA  91786 

1053  NORTH  D  STREET,  SAN  BERNARDINO,  CA  92410 

5555  ARLINGTON  AVE.  RIVERSIDE.  CA  92504  


3200  ADELINE  STREET,  BERKELEY,  CA  94703 


P.O.  BOX  638,  SAN  LUIS  OBISPO.  CA  93406  

701  CIVIC  CENTER  BLVD.  SUISUN  CITY.  CA  94585 

808  LAGUNA  ST.,  SANTA  BARBARA,  CA  93101  

99  SOUTH  GLENN  DRIVE,  CAMARILLO.  CA  93010  .. 


275  E.  OLIVE  AVE,  BURBANK.  CA  91510  

119  N  GLENDALE  AVE,  GLENDALE,  CA  91206  

14403  E  PACIFIC  AVE,  BALDWIN  PARK,  CA  91706 


1 1481  B  AVE.,  SUITE  6,  AUBURN,  CA  95603  ., 
P.  O.  BOX  952050,  SACRAMENTO,  CA  94252 


1514  UNION  ST,  TAMPA.  FL  33607  

1300  SIXTH  STREET.  SARASOTA.  FL  33577 


$264,602 

100,291 

167.462 

27,846 

348,534 

607,964 

28,422 

9,650.000 

365,000 

1.225,000 

1.225.000 

39,000 

290.000 
3,586,926 

270.000 
850.000 

250.000 
575,000 
300,000 

64,000 
185.000 

2,000,000 
280,000 


np! 
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Houstng  agency 

HA  BREVARD  COUNTY  

FORT  WALTON  BEACH  H/A  

HA  TALLAHASSEE  

HA  BOCA  RATON  

HA  LITHONIA  

MAYWOOD  HOUSING  AUTHORITY 

OAK  PARK  HA  

LEXINGTON-FAYETTE  UR  CO  H/A  .. 

WEST  MONROE  HSG  AUTH  

DESOTO  PARISH  POLICE  JURY  

LAWRENCE  HOUSING  AUTHORITY 

WORCESTER  HOUSING  AUTHOR- 
ITY. 

TAUNTON  HOUSING  AUTHORITY  ... 

NORTHAMPTON  HOUSING  AU- 
THORITY. 

WINCHENDON  HOUSING  AUTHOR- 
ITY. 

BELMONT  HSG  AUTHORITY 

AVON  HSG  AUTHORITY  

GREENFIELD  HSG  AUTHORITY  

SAUGUS  HSG  AUTHORITY  

ATHOL  HSG  AUTHORITY  

NORTH  ANDOVER  HOUSING  AUTH 

BURLINGTON  HSG  AUTHORITY 

BELCHERTOWN  HSG  AUTHORITY 

AMESBURY  HSG  AUTHORITY  

EASTON  HOUSING  AUTHORITY  

WEBSTER  HOUSING  AUTHORITY  .. 

WALPOLE  HSG  AUTHORITY  

BLOOMINGTON  HRA  

SOUTH  CENTRAL  MULTI  COUNTY 
HRA. 

HSG  AUTH  CITY  OF  GREENWOOD 

HA  ASHEVILLE  

HA  DURHAM  

NORTHWEST  REGIONAL  

ELIZABETH  HA  _ 

ASBURY  PARK  HA  

LODI  HA 

PASSAIC  HA  

ATLANTIC  CITY  HA  

NEW  BRUNSWICK  HA  „. 

WEST  NEW  YORK  HA 

GLASSBORO  HA  

LAKEWOOD  HA  

MIDDLETOWN  HA  

PASSAIC  COUNTY  HA  

MONMOUTH  COUNTY  HA  

CITY  OF  LINDEN  

HA  OF  MADISON  

HA  OF  GLOUCESTER  COUNTY 

CITY  OF  SEA  ISLE  CITY  

LAKEWOOD  TOWNSHIP  

COUNTY  OF  BURLINGTON  

NORMAN  

HOUSING  AUTH  CITY  OF  PITTS- 
BURGH. 

CHESTER  HOUSING  AUTHORITY  ... 

READING  HOUSING  AUTHORITY  .... 

BUTLER  COUNTY  HOUSING  AUTH 

LANCASTER  HOUSING  AUTHORITY 

LEBANON  COUNTY  HOUSING 
AUTH. 

JEFFERSON  COUNT\'  HOUSING 
AUTH. 

BRADFORD  COUNTY  HOUSING 
AUTH. 

CARBON  COUNTY  HOUSING  AUTH 

CUMBERLAND  COUNTY  HOUSING 
AUTH. 


Address 


P  O  BOX  338,  MERRITT  ISLAND,  FL  32952  

27  ROBINWOOD  DR.  SW,  FORT  WALTON  BEACH.  FL  32548 

2940  GRADY  ROAD.  TALLAHASSEE.  FL  32312  

201  W  PALMETTO  PARK  ROAD.  BOCA  RATON,  FL  33432  ... 

6878  E  CHURCH  ST.  LITHONIA,  GA  30058  

1701  S  1ST  AVENUE.  SUITE  5.  MAYWOOD,  IL  60153  

112  S  HUMPHREY.  OAK  PARK.  IL  60302  

635  BALLARD  ST.  LEXINGTON.  KY  40508  

2305  N  7TH  STREET,  WEST  MONROE.  LA  71291  

P  O  BOX  898.  MANSFIELD,  LA  71052  

353  ELM  STREET,  LAWRENCE,  MA  01842   

40  BELMONT  STREET.  WORCESTER.  MA  01605  

30  OLNEY  STREET.  TAUNTON.  MA  02780 

49  OLD  SOUTH  STREET,  NORTHAMPTON.  MA  01060 

108  IPSWICH  DRIVE.  WINCHENDON.  MA  01475 

59  PEARSON  RD.  BELMONT.  MA  02178  

1  FELLOWSHIP  CIRCLE,  AVON.  MA  02322  

ONE  ELM  TERRACE.  GREENFIELD  TOWN.  MA  01301  

19  TALBOT  ST.  SAUGUS.  MA  01906 

P  O  BOX  207.  ATHOL  TOWN,  MA  01331   

P.  O.  BOX  373.  NORTH  ANDOVER.  MA  01845 

15  BIRCHCREST  ST.  BURLINGTON.  MA  01803  

24  EVERETT  ACRES.  BELCHERTOWN  TOWN,  MA  01007  .... 

180  MAIN  ST,  AMESBURY  TOWN,  MA  01913  

PARKER  TERRACE,  NORTH  EASTON,  MA  02356 

GOLDEN  HEIGHTS,  WEBSTER.  MA  01570 

8  DIAMOND  TERRACE.  WALPOLE.  MA  02081  

2215  W.  OLD  SHAKOPEE  RD..  BLOOMINGTON.  MN  55431  .. 
410  JACKSON  STREET,  MANKATO,  MN  56001   

P  O  BOX  1847,  GREENWOOD,  MS  38930 

P  O  BOX  1898,  ASHEVILLE,  NC  28802  

P  O  BOX  1726,  DURHAM,  NC  27702 

P  O  BOX  66,  SHERWOOD,  ND  58782  

688  MAPLE  AVENUE,  ELIZABETH.  NJ  07202  

10O4  COMSTOCK  STREET.  ASBURY  PARK.  NJ  07712 

DE  VRIES  PARK.  LODI,  NJ  07644  

333  PASSAIC  STREET.  PASSAIC.  NJ  07055  

227  NO  VERMONT  AVENUE.  ATLANTIC  CITY.  NJ  08404  

176  MEMORIAL  PARKWAY,  NEW  BRUNSWICK,  NJ  08903  .... 

6100  ADAMS  STREET.  WEST  NEW  YORK,  NJ  07093  

737  LINCOLN  BLVD,  GLASSBORO.  NJ  08028  

P  O  BOX  1543,  LAKEWOOD,  NJ  08701  

DANIEL  TOWERS  OAKDALE  DR,  MIDDLETOWN.  NJ  07748  .. 

317  PENNSYLVANIA  AVE.  PATERSON.  NJ  07503 

P.O.  BOX  3000,  FREEHOLD.  NJ  07728  

13  KNOPF  STREET,  LINDEN.  NJ  07036 

P.O.  BOX  495,  MADISON.  NJ  07940  

223  S  EVERGREEN  AVE,  WOODBURY,  NJ  08096  

P.O.  BOX  154,  SEA  ISLE  CITY,  NJ  08243  , 

231  THIRD  ST,  LAKEWOOD,  NJ  08701   

49  RANCOCAS  ROAD,  MT  HOLLY,  NJ  08060  

700  NORTH  BERRY  RD,  NORMAN.  OK  73069  

200  ROSS  STREET.  PITTSBURGH.  PA  15219  

6  W.  6TH  STREET,  CHESTER.  PA  19016  

400  HANCOCK  BOULEVARD.  READING.  PA  19611    

P.O.  BOX  1917,  BUTLER,  PA  16003  „ 

333  CHURCH  STREET,  LANCASTER.  PA  17602 

303  CHESTNUT  STREET.  LEBANON,  PA  17042  

201  N  JEFFERSON  STREET,  PUNXSUTAWNEY,  PA  15767  . 

4  RIVERSIDE  PLAZA,  BLOSSBURG.  PA  16912 

215  SOUTH  THIRD  STREET.  LEHIGHTON.  PA  18235  

114  NORTH  HANOVER  STREET.  CARLISLE,  PA  17013 


Units 


Award 


0 

820.000 

0 

360,000 

0 

1,500,000 

0 

700,000 

0 

300.000 

0 

1,251.570 

0 

50.000 

0 

2.022.283 

0 

400,000 

0 

150,000 

0 

9,800.000 

0 

315,000 

0 

1,725,000 

0 

1.224,000 

0 

90.000 

0 

74,000 

0 

300.000 

0 

740.000 

0 

500.000 

0 

275,000 

0 

1.400.000 

0 

250.000 

0 

160.000 

0 

275.000 

0 

400,000 

0 

345.000 

0 

350.000 

0 

383.799 

0 

612.768 

0 

824.760 

0 

1,104.896 

0 

1.604.260 

0 

37,315 

0 

340.000 

0 

85.000 

0 

50.000 

0 

200.000 

0 

135,000 

0 

200.000 

0 

25.000 

0 

100.000 

0 

362.500 

0 

65.000 

0 

200.000 

0 

200,000 

0 

100.000 

0 

120,000 

0 

260.000 

0 

25,000 

0 

200,000 

0 

200,000 

0 

517.480 

0 

3.000.000 

0 

503.222 

0 

238,109 

0 

975,000 

0 

588.050 

0 

520.380 

0 

200.000 

0 

148.784 

0 

214.916 

0 

223.343 
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APPENDIX  A.— Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  1996— 
!  I  Continued 


Housing  agency 

COLUMBIA      COUNTY      HOUSING 
AUTH. 

PROVIDENCE  HA  

WOONSOCKET  HA 

CRANSTON  HA 

TOWN  OF  WESTERLY  HA 

SOUTH  KINGSTON  HOUSING  AUTH 

8URRILLVILLE  HOUSING  AUTH  

SMITHFIELD  HOUSING  AUTHORITY 

MUNICIPALITY  OF  PONCE 

MUNICIPALITY  OF  MAYAGUEZ  

MUNICIPALITY  OF  AGUADILLA  

MUNICIPALITY  OF  GUANICA  

MUNICIPALITY  OF  NAGUABO 

MUNICIPALITY  OF  ADJUNTAS 

MUNICIPALITY  OF  VEGA  ALTA  

MUNICIPALITY  OF  ISABELA 

MUNICIPALITY  LUQUILLO 

MUNICIPALITY  OF  YAUCO 

HA  TULLAHOMA  

HA  SMITHVILLE  

AUSTIN  HOUSING  AUTHORITY  

SAN  ANTONIO  HOUSING  AUTHOR- 
ITY. 

BROWNSVILLE  HSG  AUTHORITY  ... 

CORPUS    CHRISTI    HOUSING    AU- 
THORITY. 

LAREDO  HOUSING  AUTHORITY  

DEL  RIO  HOUSING  AUTHORITY 

EAGLE  PASS  HOUSING  AUTHOR- 
ITY. 

SAN  BENITO  HSG  AUTHORITY  

MISSION  HA 

WESLACO  HOUSING  AUTHORITY  .. 

EDINBURG  HOUSING  AUTHORITY 

HARLINGEN  HSG  AUTHORITY  

PHARR  HOUSING  AUTHORITY 

VICTORIA  HOUSING  AUTHORITY  ... 

SAN  MARCOS  HOUSING  AUTHOR- 
ITY. 

CRYSTAL  CITY  HSG  AUTHORITY  ... 

KINGSVILLE  HSG.  AUTHORITY  

BEEVILLE  HOUSING  AUTHORITY  ... 

HSG  AUTH  CITY  OF  DONNA 

FALFURRIAS    HOUSING    AUTHOR- 
ITY. 

ELSA     HOUSING     AUTHORITY/LA 
HACI. 

HSG     AUTH     CITY     OF     MARBLE 
FALLS. 

ARANSAS     PASS     HOUSING     AU- 
THORITY. 

PEARSALL  HOUSING  AUTHORITY  .. 

NEW    BRAUNFELS    HOUSING    AU- 
THORITY. 

SCHERTZ  HOUSING  AUTHORITY  ... 

STARR  COUNTY  HSG  AUTHORITY 

UVALDE  HOUSING  AUTHORITY 

HIDALGO  HOUSING  AUTHORITY  .... 

LA  VILLA  HOUSING  AUTHORITY  

SAN  JUAN  HOUSING  AUTHORITY  .. 

ASHERTON  HOUSING  AUTHORITY 

HIDALGO  COUNTY  HSG  AUTH 

NACOGDOCHES      COUNTY      HSG 

AUTH. 
TEXAS   DEPT  HSG   &   COMM   AF- 
FAIRS. 

HA  COUNTY  OF  KING 

THURSTON  COUNTY 


Address 


37  WEST  MAIN  STREET.  BLOOMSBURG.  PA  17815 


100  BROAD  ST,  PROVIDENCE.  Rl  02903  

679  SOCIAL  ST,  WOONSOCKET,  Rl  02895  

50  BIRCH  ST,  CRANSTON,  Rl  02920  _ 

5  CHESTNUT  ST,  WESTERLY  TOWN.  Rl  02891  

P.O.  BOX  6,  PEACE  DALE,  Rl  02883 

ASHTON  COURT  CHAPEL  STREET,  HARRISVILLE,  Rl  02830 

7  CHURCH  STREET.  GREENVILLE.  Rl  02828 

P.O.  BOX  1709,  PONCE,  PR  00733 

BOX  447,  MAYAGUEZ  MUNICIPIO,  PR  00709 „ 

P.O.  BOX  1008  VS,  AGUADILLA,  PR  00605 

APARTADO  785,  GUANICA,  PR  00653  

P.O.  BOX  40,  NAGUABO  MUNICIPIO,  PR  00718 

P.O.  BOX  1009,  ADJUNTAS,  PR  00601  

BOX  292  ,  VEGA  ALTA,  PR  00762  

P  O  BOX  507,  ISABELA,  PR  00662 _. 

P  O  BOX  M,  SAN  JUAN,  PR  00673 

P  O  BOX  6270,  SAN  JUAN,  PR  00698 

2401  CEDAR  LANE  VILLAGE  DRIVE.  TULLAHOMA.  TN  37388 

P  O  BOX  117,  SMITHVILLE,  TN  37166 

P  O'BOX  6159  ,  AUSTIN,  TX  78762 

P  O  DRAWER  1300.  SAN  ANTONIO,  TX  78295 „ 


Units 


P  O  BOX  4420.  BROWNSVILLE.  TX  78523  

P  O  BOX  7019.  CORPUS  CHRISTI.  TX  78467 


2000  SAN  FRANCISCO  AVENUE.  LAREDO,  TX  78040 

P  O  DRAWER  4080,  DEL  RIO,  TX  78841  ...„ 

P  O  BOX  844,  EAGLE  PASS.  TX  78853  


P  O  BOX  1950,  SAN  BENITO,  TX  7858& „ , 

906  E  8TH  STREET,  MISSION,  TX  78572  

P  O  BOX  95,  WESLACO,  TX  78596  

P  O  BOX  295,  EDINBURG,  TX  78540  , 

P  O  BOX  1669,  HARLINGEN,  TX  78551   

21 1  W  AUDREY,  PHARR,  TX  78577  

1410  E  CRESTWOOD  DRIVE.  VICTORIA,  TX  77901 
1201  THORPE  LANE,  SAN  MARCOS,  TX  78666  


P  O  BOX  727,  CRYSTAL  CITY,  TX  78839  . 
1000  W  CORRAL,  KINGSVILLE,  TX  78363 

P  O  BOX  427,  BEEVILLE,  TX  78104  

P  O  BOX  667,  DONNA,  TX  78537  

P  O  BOX  357.  FALFURRIAS,  TX  78355 


P  O  BOX  98.  ELBA.  TX  78543 

P  O  BOX  668,  MARBLE  FALLS.  TX  78654 


254  N  13TH  STREET.  ARANSAS  PASS.  TX  78336 


501  WEST  MEDINA  ST.  PEARSALL.  TX  78061   . 
P  O  BOX  310906,  NEW  BRAUNFELS.  TX  78131 


204  SCHERTZ  PARKWAY,  SCHERTZ,  TX  78154 

P  O  BOX  50,  RIO  GRANDE  CITY,  TX  78582 

1700  GARNER  FIELD  RD,  UVALDE.  TX  78801  .... 

P  O  BOX  187,  HIDALGO.  TX  78557  

PO  BOX  425.  ELSA,  TX  78543  

700  MALDONADO  DRIVE,  SAN  JUAN,  TX  78589 

PO  BOX  368,  ASHERTON,  TX  78827  

1800  N.  TEXAS  BLVD.,  WESLACO,  TX  78596  

715  SUMMIT  ST,  NACOGDOCHES,  TX  75961  


PO  BOX  13166.  AUSTIN,  TX  78711 


15455  65TH  AVE  SO,  TUKWILA.  WA  98188 

2000  LAKERIDGE  DRIVE.  OLYMPIA.  WA  98502 


Award 


139,664 


c 

2,572,758 

0 

225.857 

0 

254,067 

0 

278,184 

0 

106,534 

0 

130,141 

0 

9,947 

0 

515.995 

0 

507,506 

0 

82,387 

0 

61,060 

0 

98,662 

0 

111.554 

0 

103.450 

0 

42,407 

0 

54,815 

0 

65.663 

0 

19.141 

0 

155,683 

0 

2,700,000 

0 

2.063.180 

0 

850,000 

0 

146,150 

0 

228,894 

0 

689,968 

0 

237,733 

0 

7,428 

0 

500,000 

0 

332,526 

0 

495,140 

0 

127,094 

0 

324,006 

0 

198,402 

0 

77,678 

0 

232,526 

0 

47.300 

0 

20.540 

0 

372.900 

0 

504,026 

47.474 

103.948 

25.242 


0 

12.778 

0 

129.320 

0 

168.962 

0 

46,524 

0 

276,028 

0 

88.212 

0 

75,502 

0 

45.784 

0 

131.404 

0 

7.072 

0 

300.755 

0 

200.000 

0 

712,720 

0 

500,000 
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hkxjsing  agenqr 


Address 


Units 


AMENDMENTS— MODERATE  REHABIUTATION 


OF    riverside    hsg 


HA  OPELIKA 

city  OF  PHOENIX  

TUCSON  HOUSING  MANAGEMENT 
DIV. 

MESA  HOUSING  AUTHORITY  

COUNTY  OF  LOS  ANGELES  HOUS- 
ING. 
OAKLAND  HOUSING  AUTHORITY  ... 

CITY  OF  FRESNO  HSG  AUTH 

COUNTY  OF  CONTRA  COSTA  HSG 

AUTH. 
COUNTY    OF    STANISLAUS     HSG 

AUTH. 

COUNTY 

AUTH. 

TULARE  COUNTY  HOUSING  AUTH 

COUNTY     OF     MONTEREY     HSG 

AUTH. 

COUNTY  OF  BUTTE  HSG  AUTH  

CITY  OF  FAIRFIELD  

SANTA  CRUZ  COUNTY  HSG  AUTH 

MENDOCINO  COUNTY  

CITY  OF  REDDING  HSG  AUTH  

COUNTY  OF  SAN  DIEGO  

CALIFORNIA   DEPT  OF   HSG  AND 
COM. 

DENVER  

COLORADO  SPRINGS  HSG  AUTH  .. 
COLORADO  DIVISION  OF  HOUSING 

D.C.  HOUSING  AUTHORITY  

ST.  PETERSBURG  HSG  AUTH 

HA  POMPANO  BEACH  

HA  DELRAY  BEACH  

CITY  OF  PENSACOLA 

HA  MACON 

H/A  DEKALB  COUNTY  

GEORGIA    RESIDENTIAL    FINANCE 
AUTH. 

CITY  OF  CEDAR  FALLS 

IDAHO  HA 

CHICAGO  HOUSING  AUTHORITY  ... 

MADISON  HA  

HA  WAUKEGAN  

HA  KANKAKEE 

AURORA  LAND  CLEARANCE  COM- 
MISSION. 

CITY  OF  NORTH  CHICAGO 

ILLINOIS       HSG       DEVELOPMENT 
AUTH. 

STATE  OF  ILLINOIS  

ANDERSON  HA 

EAST  CHICAGO  HA 

NOBLESVILLE  HOUSING  AUTH  

INDIANA  DEPT  OF  HUMAN  SERV- 
ICES. 
KANSAS  CITY  HOUSING  AUTHOR- 
ITY. 

HA  MAYFIELD  

HA  CAMPBELLSVILLE 

HOUSING    AUTH    OF    JEFFERSON 
COUNTY. 

HA  PIKEVILLE  

CITY  OF  LOUISVILLE  

CITY  OF  COVINGTON  

CUMBERLAND   VALLEY   REGIONAL 

HA. 
GRAYSON-CARTER  CO  HSG  AU- 
THORITY. 
MONROE  HOUSING  AUTHORITY  .... 


PO  BOX  786,  OPELIKA.  AL  36801  

251  W.  WASHINGTON  ST.,  4TH  FL.  PHOENIX.  AZ 
1501  N.  ORACLE  ROAD.  STE  115,  TUCSON,  AZ  ... 


415  N.  PASADENA  STREET,  MESA,  AZ  85201    

2525  CORPORATE  PL.  STE  200.  MONTEREY  PARK.  CA  91754 


1619  HARRISON  ST,  OAKLAND.  CA  94612  .. 

PO  BOX  11985.  FRESNO,  CA  93776  

3133  ESTUDILLO  ST.  MARTINEZ.  CA  94553 


PO  BOX  3958,  MODESTO.  CA  95352 

5555  ARLINGTON  AVE.  RIVERSIDE,  CA  92504 


PO  BOX  791,  VISALIA.  CA  93279  

123  RICO  STREET.  SALINAS.  CA  93907 


580  VALLOMBROSA  AVE.  CHICO.  CA  95926 

1000  WEBSTER.  FAIRFIELD.  CA  94633  

2160-^lST  AVE,  CAPITOLA,  CA  95010  

1076  NORTH  STATE  STREET.  UKIAH,  CA  95482 

760  PARKVIEW  AVE,  REDDING,  CA  96001   

3989  RUFFIN  ROAD,  SAN  DIEGO,  CA  92123  

P.  O.  BOX  952050,  SACRAMENTO.  CA  94252  


P.O.  BOX  40306.  DENVER,  CO  80204 

P  O  BOX  1575,  COLORADO  SPRINGS,  CO  80901   

1313  SHERMAN  STREET,  ROOM  518,  DENVER.  CO  80203 
1133  NORTH  CAPITOL  ST  NE.  WASHINGTON,  DC  20002  .. 

P  O  BOX  12849,  ST.  PETERSBURG,  FL  33733  

P  O  BOX  2006,  POMPANO  BEACH,  FL  33061  

770  S  W  12TH  TERRACE,  DELRAY  BEACH.  FL  33444  

180  GOVERNMENTAL  CENTER,  PENSACOLA,  FL  32501  ... 

P  O  BOX  4928,  MACON,  GA  31208  

P  O  BOX  1627,  DECATUR,  GA  30031   

60  EXECUTIVE  PKWY  S.,  STE  250,  ATLANTA,  GA  30329  . 


217  WASHINGTON  ST,  CEDAR  FALLS,  lA  52401   

565  W  MYRTLE  STREET,  BOISE,  ID  83707  

626  W.  JACKSON  BLVD,  CHICAGO,  IL  60602  

1609  OLIVE  STREET,  COLLINSVILLE,  IL  62234 

200  SOUTH  UTICA  STREET.  WAUKEGAN,  IL  60085 

P  O  BOX  1289,  KANKAKEE,  IL  60901   

1630  WEST  PLUM  STREET,  AURORA.  IL  60506 


1850  LEWIS  AVE.  NORTH  CHICAGO,  IL  60064 

401  N  MICHIGAN  AVE.  STE  900.  CHICAGO,  IL  6061 1 


620  E  ADAMS,  SPRINGFIELD,  IL  62706 

528  WEST  11 TH  ST.  ANDERSON,  IN  46016 

4920  LARKSPUR  DR.  EAST  CHICAGO,  IN  46312 

780  NOBLE  RUN.  NOBLESVILLE.  IN  46060 

1251  N.  ILLINOIS,  INDIANAPOLIS,  IN  46207 


1 124  NORTH  NINTH  ST.  KANSAS  CITY,  KS  66101 


P  O  BOX  474,  MAYFIELD.  KY  42066  

P  O  BOX  459,  CAMPBELLSVILLE,  KY/2718 
801  VINE  STREET.  LOUISVILLE,  KY  40204  .. 


MYERS  TOWER.  PIKEVILLE.  KY  41501  

601  WEST  JEFFERSON  STREET.  LOUISVILLE,  KY  40202 

638  MADISON  AVENUE.  COVINGTON,  KY  41011  

P  O  BOX  806,  BARBOURVILLE.  KY  40906  


1448  DIEDERICH  BOULEVARD.  RUSSELL,  KY  41169 
P  O  BOX  1 194.  MONROE,  LA  71201   


0 
0 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 

0 
0 

0 
0 
0 
0 
0 


Award 


$103,184 
212.168 
500.000 

212.168 
3.513.000 

5.108.872 
350.000 
150.061 

964.995 

622,000 

267.842 
995.000 

120.000 
275,000 
350.000 
260,000 
192,000 
865.000 
302.000 

294,301 

65.000 

135.000 

19,956,219 

635,000 

129.000 

3.998.593 

50.000 

129,808 

407.582 

472.413 

95.000 

305,000 

6.683,924 

1,236,874 

1.042.218 

831.019 

110,745 

67.021 
81 1 ,877 

666,673 

220.656 

80.000 

56.000 

381.000 

100,000 

170,000 
147.552 
427.056 

100.000 
163.883 
147,420 
234,000 

130.296 

939.408 


UMI 
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Housing  agency 


HOLYOKE  HOUSING  AUTHORITY  ... 
WORCESTER  HOUSING  AUTHOR- 
ITY. 
GLOUCESTER  HOUSING  AUTHOR- 
ITY. 
COMM  DEV  PROG  COMM  OF  MA  ... 
MONTGOMERY       COUNTY       HSG 

AUTH. 
HAGERSTOWN  HOUSING  AUTHOR- 
ITY. 
PRINCE  GEORGES  CO  HSG  AUTH 
BALTIMORE  COUNTY  HSG  AUTH  ... 
CITY    OF    ANN    ARBOR-COMMUN 

DEVEL 
GRAND    RAPIDS    HOUSING    COM- 
MISSION. 

ST  PAUL  PHA  

MINNEAPOLIS  PHA  

NW  MN  MULTI-COUNTY  HRA  

ST.  LOUIS  HOUSING  AUTHORITY  ... 

ST.  LOUIS  COUNTY  HSG  AUTH  

BOONE  COUNTY  PHA  

UNCOLN      COUNTY      PUB      HSG 

AGENCY. 
ST.  FRANCOIS  COUNTY  PH  AGEN- 
CY. 

STATE  OF  MONTANA  

RALEIGH  HA  

HA  CHARLOTTE  

HA  ASHEVILLE  

HA  GREENSBORO  

HA  WINSTON-SALEM 

HA  NORTHWESTERN  REGIONAL  ... 
HOUSING  AUTHORITY  OF  LINCOLN 
NEW    HAMPSHIRE     HOUSING    FI- 
NANCE. 

SALEM  HA 

COUNTY  OF  MIDDLESEX 

STATE  OF  NJ  DEPT  OF  COMM  AF- 
FAIRS. 
ALBUQUERQUE  HSG  AUTHORITY  .. 
CITY  OF  RENO  HSG  AUTHORITY  ... 

HA  OF  MECHANICVILLE  

HA  OF  HUNTINGTON  

HA  OF  BEACON 

HA  OF  ISLIP  TOWN 

NEW  YORK  STATE  HSG  FIN  AGEN- 
CY. 
COLUMBUS  METROPOLITAN  HA  .... 

DAYTON  METROPOLITAN  HA  

PORTSMOUTH  METRO  HA  

GREENE  MET  HA  

ALLEN  MHA 

TULSA  

HENRYETTA  

HSG  AUTH  OF  PORTLAND  

HA  &  COMMUNITY  SVS  AGENCY 
LANE. 

HA  CITY  OF  SALEM  

UNN-BENTON  HOUSING  AUTHOR- 
ITY. 

COOS-CURRY  HA  

NORTHWEST  OREGON  HSG  ASSO- 
CIATION. 
JOSEPHINE    HOUSING   AND   COM- 
MUNITY. 
HOUSING   AUTH   CITY  OF   PITTS- 
BURGH. 
PHILADELPHIA  HOUSING  AUTHOR- 
ITY. 


Address 


475  MAPLE  STREET,  HOLYOKE,  MA  01040    . 
40  BELMONT  STREET,  WORCESTER,  MA  01605 


P.  O.  BOX  1599.  GLOUCESTER,  MA  01931 


100  CAMBRIDGE  ST,  BOSTON.  MA  02202 

10400  DETRICK  AVENUE,  KENSINGTON,  MD  20895 


P.O.  BOX  2859,  HAGERSTOWN,  MD  21741 


9400  PEPPERCORN  PLACE,  LANDOVER,  MD  20785 
400  WASHINGTON  AVENUE,  TOWSON,  MD  21204  ... 
100  NORTH  FIFTH  AVE.  ANN  ARBOR,  Ml  48107 


1420  FULLER  AVE  SE,  GRAND  RAPIDS,  Ml  49507 


480  CEDAR  STREET,  STE  600,  ST.  PAUL,  MN  55101  

1001  WASHINGTON  AVE  NORTH,  MINNEAPOLIS,  MN  55401 

P.O.  BOX  128,  MENTOR,  MN  56736  

4100  LINDELL  BLVD,  ST.  LOUIS,  MO  63108  

8865  NATURAL  BRIDGE.  ST.  LOUIS.  MO  63121  .    . 

807  B.  N.  PROVIDENCE  RD..  COLUMBIA.  MO  65205 

16  NORTH  COURT,  BOWLING  GREEN,  MO  63334  


P  O  BOX  N.  FLAT  RIVER,  MO  63601 


CAPITOL  STATION,  HELENA,  MT  59620  

P  O  BOX  28007,  RALEIGH,  NC  2761 1  

P  O  BOX  36795,  CHARLOTTE,  NC  28236 

P  O  BOX  1898,  ASHEVILLE,  NC  28802  

P  O  BOX  21287,  GREENSBORO,  NC  27420  

901  CLEVELAND  AVENUE,  WINSTON-SALEM.  NC  28101 

P  O  BOX  2510,  BOONE.  NC  28607 

5700  "R"  ST,  LINCOLN,  NE  68505 

PO  BOX  5087,  MANCHESTER.  NH  03108 


205  SEVENTH  STREET.  SALEM.  NJ  08079  

ADMINISTRATION  BUILDING,  NEW  BRUNSWICK,  NJ  08901 
101  S.  BROAD  STREET  CN800,  TRENTON,  NJ  08625  


184J  UNIVERSITY  BLVD.  SE,  ALBUQUERQUE.  NM  87106 

1525  EAST  NINTH  ST,  RENO,  NV  89512  

HARRIS  AVENUE,  MECHANICVILLE.  NY  12118 

5  LOWNDES  AVE,  HUNTINGTION  STA,  NY  11746  

1  FORRESTAL  HEIGHTS,  BEACON,  NY  12508  

963  MONTAUK  HIGHWAY.  OAKDALE.  NY  1 1769  .    ... 
ONE  FORDHAM  PIJ^ZA,  BRONX.  NY  10458 , 


960  EAST  FIFTH  AVE..  COLUMBUS,  OH  43201  ... 

400  WAYNE  AVE,  DAYTON,  OH  45410  

410  COURT  STREET,  PORTSMOUTH,  OH  45662 

538  NORTH  DETROIT  ST..  XENIA.  OH  45385  

600  SOUTH  MAIN  ST..  LIMA.  OH  45804 

P  O  BOX  6369.  TULSA.  OK  7414  

1708  WEST  RAGAN,  HENRYETTA,  OK  74437 

135  SW  ASH  STREET,  PORTLAND,  OR  97204  .... 
177  DAY  ISLAND  RD,  EUGENE,  OR  97401    


PO  BOX  808.  SALEM,  OR  97308  

1250  SE  QUEEN  AVENUE,  ALBANY.  OR  97321 


1700  MONROE.  NORTH  BEND.  OR  97459 
1508  EXCHANGE.  ASTORIA,  OR  97103 


Units 


PO  BOX  1940,  GRANTS  PASS,  OR  97526 

200  ROSS  STREET.  PITTSBURGH.  PA  15219  .„ 

2012-18  CHESTNUT  STREET.  PHILADELPHIA.  PA  19103 


0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

0 
0 

0 

0 

0 


Award 


2.300.000 
555.000 

150,000 

6,995,000 
1 .555,784 

423.172 

483,487 

64,064 

187.770 

255.682 

397,627 

210,489 

24,500 

342,770 

1,861.299 

52.000 

56.000 

100.000 

521,636 
535,800 
150,000 
185,000 
108,007 
200,978 
319,772 
22.000 
500.000 

104.112 
1.075,000 
5,652,000 

481.118 

593.192 

2.148 

241.000 

475,000 

91,344 

70,000 

1.300.791 
995,934 
142.222 
592.705 
104,100 
326,953 
464,947 
100,000 
153.803 

393.600 
394.000 

474,000 
500,000 

76,000 

150,000 

172,360 


<H96 
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Housing  agency 


ALLEGHENY     COUNTY     HOUSING 

AUTH. 
MONTGOMERY  COUNTY  HOUSING 

AUTH. 
FAYETTE  COUNTY  HOUSING  AUTH 

DAUPHIN  COUNTY  HSG  AUTH 

HOUS  AUTH  OF  THE  CO  OF  CHES- 
TER. 
WILKES  BARRE  HSG  AUTHORITY  .. 
CUMBERLAND  COUNTY  HSG  AUTH 
NORTHAMPTON      COUNTY      HSG 

AUTH. 

LEHIGH  COUNTY  HSG  AUTH  

COLUMBIA  COUNTY  HSG  AUTH  

LANCASTER  COUNTY  HSG  AUTH  .. 
ADAMS    COUNTY     HOUSING    AU- 

THORITY 
PUERTO  RICO  DEPT  OF  HOUSING 

HA  COLUMBIA  

HA  MEMPHIS  ... 

KNOXVILLE     COMMUNITY     DEVEL 

CORP. 
METROPOLITAN    DEVELOPMNT    & 

HSG. 
SAN  ANTONIO  HOUSING  AUTHOR- 
ITY. 
BROWNSVILLE  HSG  AUTHORITY  ... 

LAREDO  HOUSING  AUTHORITY  

EDINBURG  HOUSING  AUTHORITY 

OGDEN  HOUSING  AUTHORITY  

SALT  LAKE  CITY  HSG  AUTH  

NORFOLK  REDEVELOPMENT  &  H/A 
CHESAPEAKE  REDEVELOPMENT  & 

H/A. 
HAMPTON  REDEVELOPMENT  &  H/ 

A. 
FAIRFAX  CO  RED  AND  HSG  AUTH 
ARLINGTON  CO  DEPT  OF  HUMAN 

SER 
VIRGINIA      HSG      DEVELOPMENT 

AUTH. 
THE    CITY    OF    FAIRMONT    HNG 

AUTH. 
JACKSON  HOUSING  AUTHORITY  ... 
RANDOLPH  COUNTY  HSG  AUTH  .... 
GREENBRIER  CO  HSG  AUTH  


AckJress 


341  FOURTH  AVENUE.  PITTSBURGH.  PA  15222 


1875  NEW  HOPE  STREET.  NORRISTOWN,  PA  19401 


P.O.  BOX  1007,  UNIONTOWN,  PA  154010 

501  MOHN  STREET,  STEELTON,  PA  17113 

222  NORTH  CHURCH  STREET.  WEST  CHESTER.  PA  19380 


LINCOLN  PLAZA  S..  WILKES  BARRE.  PA  18702  

114  NORTH  HANOVER  STREET.  CARLISLE.  PA  17013 
P.O.  BOX  252.  NAZARETH.  PA  18064 


333  RIDGE  STREET,  EMMAUS.  PA  18049 

37  WEST  MAIN  STREET,  BLOOMSBURG.  PA  17815 

29  EAST  KING  STREET.  LANCASTER,  PA  17603  , 

139  CARLISLE  STREET.  GETTYSBURG,  PA  17325  .. 


606  BARBOSA  AVENUE.  RIO  PIEDRAS.  PR  00928 

1917  HARDEN  STREET.  COLUMBIA.  SC  29204 

700  ADAMS  AVE,  MEMPHIS.  TN  38105  

P  O  BOX  3629,  KNOXVILLE.  TN  37937  


701  SIXTH  STREET.  NASHVILLE-DAVIDSON.  TN  37206 
P  O  DRAWER  1300.  SAN  ANTONIO.  TX  78295 


Units 


TOTAL— ALL  AMENDMENTS 


P  O  BOX  4420,  BROWNSVILLE,  TX  78623  

2000  SAN  FRANCISCO  AVENUE,  LAREDO,  TX  78040 

P  O  BOX  295,  EDINBURG,  TX  78640  

127  24TH  STREET  STE  6,  OGDEN.  UT  84401    

1800  SW  TEMPLE,  STE  204,  SALT  LAKE  CITY.  UT  84115 

201  GRANBY  ST,  NORFOLK,  VA  23510 

P.O.  BOX  1304,  CHESAPEAKE.  VA  23320 


P.O.  BOX  280.  HAMPTON.  VA  23669 


3700  PENDER  DRIVE,  FAIRFAX,  VA  22030  

2100  CLARENDON  BLVD,  STE  709,  ARLINGTON.  VA  22201 


601  S.  BELVIDERE  STREET,  RICHMOND.  VA  23225 
517  FAIRMONT  AVENUE.  FAIRMONT.  WV  26554 


WHISPERING  WAY-TANGLEWOOD  VILLAGE.  RIPLEY,  WV  25271 

P  O  BOX  1579,  ELKINS,  WV  262410000  

BOX  265.  LEWISBURG,  WV  24901  


SECTION  23  CONVERSION-CERTIRCATES 


KLAMATH  H.A  

WYOMING      COUNTY       HOUSING 
AUTH. 


TOTAL 


1445  AVALON,  KLAMATH  FALLS.  OR  97601  

ROUTE  309  P.O.  BOX  J.  TUNKHANNOCK.  PA  18657 


SECTION  8  COUNSELiNG— CERTIFICATES 


City  of  Los  Angetes  HSG  AUTH 

COUNTY      OF      RIVERSIDE      HSG 

AUTH. 
SAN    DIEGO    HOUSING    COMMIS- 

SKDN. 


2600  W1LSHIRE  BLVD..  LOS  ANGELES.  CA  90057 
5555  ARLINGTON  AVE,  RIVERSIDE.  CA  92504  


1625  NEWTON  AVE,  SAN  DIEGO.  CA  92113 


Award 


300.000 

1.100.000 

50,000 
690,000 
750.000 

180.000 

55.610 

221.334 

78,136 

134,782 

3.160.147 

172.171 

1.173.12 

1.143.672 

582,763 

128.772 

394,004 

2.064.880 

29,359 

77.374 

18.555 

105,000 

290.000 

194,190 

1.250,000 

450.000 

464.487 
2.665,962 

3.410,000 

1.200.000 

480.000 

88,000 

5.320 


197.179.805 


80 
75 


155 


$497,440 
294.020 


719,225 


SECTION  8  COUNSEUNG— VOUCHERS 

ST  PAUL  PHA 

480  CEDAR  STREET.  STE  600.  ST.  PAUL.  MN  55101  

0 
0 

$75,000 

DALLAS  HOUSING  AUTHORITY 

3939  N  HAMPTON  DALLAS  TX  75212 

900.000 

TOTAL 

0 

975,000 

$118,457 
1.810.000 

2.679.000 
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Housing  agency 


HARTFORD  HOUSING  AUTHORITY 

CHICAGO  HOUSING  AUTHORITY  ... 

NEW  ORLEANS  HOUSING  AU- 
THORITY. 

BOSTON  HOUSING  AUTHORITY  

SPRINGFIELD  HSG  AUTHORITY  

HOUSING  AUTHORITY  OF  BALTI- 
MORE. 

HNG  AUTH  PRINCE  GEORGES  CO 

GRAND  RAPIDS  HOUSING  COMM  .. 

METROPOLITAN  COUNCIL  

OMAHA  HOUSING  AUTHORITY  

STATE  OF  NJ  DEPT  OF  COMM  AF- 
FAIRS. 

NEW  YORK  CITY  HSG  AUTH  

HA  OF  ROCHESTER  

CITY  OF  BUFFALO  

CINCINNATI  METROPOLITAN  HSG 
AUTH. 

PHILADELPHIA  HOUSING  AUTHOR- 
ITY. 

DALLAS  HOUSING  AUTHORITY  

MILWAUKEE 

COUNTY  


TOTAL 


Address 


475  FLATBUSH  AVENUE.  HARTFORD.  CT  06106 

626  W.  JACKSON  BLVD.  CHICAGO,  IL  60602 

918  CARONDELET  STREET,  NEW  ORLEANS,  LA  70130 


52  CHAUNCY  STREET,  BOSTON,  MA  02111   .... 

25  SAAB  COURT  P  O  BOX  1609,  SPRINGFIELD.  MA  01 101 

417  E  FAYETTE  STREET,  BALTIMORE,  MD  21202  . 


9400  PEPPERCORN  PLACE,  LANDOVER,  MD  20785  . 

1420  FULLER  AVE  SE,  GRAND  RAPIDS,  Ml  49507  

230  E.  FIFTH  STREET,  ST.  PAUL,  MN  55101   

540  SOUTH  27TH  STREET,  OMAHA,  NE  68105  .  .. 
101  S.  BROAD  STREET  CN800,  TRENTON,  NJ  08626 


250  BROADWAY,  NEW  YORK.  NY  10007  .. 

140  WEST  AVENUE,  ROCHESTER,  NY  14611  

201  CITY  HALL-65  NIAGARA  SQUARE,  BUFFALO,  NY  14202 
16  WEST  CENTRAL  PARKWAY,  CINCINNATI,  OH  45210 


2012-18  CHESTNUT  STREET,  PHILADELPHIA.  PA  19103 


3939  N  HAMPTON,  DALLAS.  TX  75212 

907  N  TENTH  ST,  MILWAUKEE.  Wl  53233 


FAMILY  UMHCATION— CERTIFICATES 


COUNTY  OF  SAN  BERNARDINO  H/ 
A. 

COUNTY     OF      RIVERSIDE      HSG 
AUTH. 

CITY  OF  SAN  LUIS  OBISPO  H/A  

COUNTY  OF  SAN  DIEGO  

HA  TAMPA 

HA  PALM  BEACH  COUNTY  

H/A  DEKALB  COUNTY  

COOK     COUNTY     HOUSING     AU- 
THORITY. 

HA  KANKAKEE 

LAKE  COUNTY  HA  

BOSTON  HOUSING  AUTHORITY  

COMM  DEV  PROG  COMM  OF  MA  ... 

MONTGOMERY  CO  HOUSING  AU- 
THORITY. 

HNG  AUTH  PRINCE  GEORGES  CO 

ST  PAUL  PHA  

METROPOLITAN  COUNCIL  

ST.     LOUIS     COUNTY     HOUSING 
AUTH. 

LINCOLN      COUNTY      PUB      HSG 
AGENCY. 

ST.  FRANCOIS  COUNTY  PH  AGEN- 
CY. 

HA  HIGH  POINT 

HA  GREENSBORO  

HA  WINSTON-SALEM 

HA  ROWAN  COUNTY 

STATE  OF  NJ  DEPT  OF  COMM  AF- 
FAIRS. 

NEW  YORK  CITY  HSG  AUTH  

TOWN  OF  AMHERST  

NEW  YORK  STATE  HSG  FIN  AGEN- 
CY. 

COLUMBUS  METRO  HA  

ZANESVILLE  MET  HA  

HAMILTON  COUNTY  

PHILADELPHIA  HOUSING  AUTHOR 
ITY. 

ALLEGHENY  COUNTY  HSG  AUTH  . 


1053  NORTH  D  STREET.  SAN  BERNARDINO.  CA  92410 
5555  ARLINGTON  AVE,  RIVERSIDE.  CA  92504  


P.O.  BOX  638,  SAN  LUIS  OBISPO,  CA  93406  

3989  RUFFIN  ROAD,  SAN  DIEGO,  CA  92123  .  . 

1514  UNION  ST,  TAMPA.  FL  33607  

3432  W  45TH  STREET.  WEST  PALM  BEACH.  FL  ^407 

P  O  BOX  1627,  DECATUR.  GA  30031   

59  E  VAN  BUREN.  STE  1802.  CHICAGO.  IL  60605  


P  O  BOX  1289,  KANKAKEE,  IL  60901   _.... 

33928  N  ROUTE  45.  GRAYSLAKE,  IL  60030 

52  CHAUNCY  STREET,  BOSTON,  MA  02111   

B  1APH,  100  CAMBRIDGE  ST,  BOSTON  

10400  DETRICK  AVENUE,  KENSINGTON,  MD  20895 

9400  PEPPERCORN  PLACE.  LANDOVER,  MD  20785 
480  CEDAR  STREET.  STE  600.  ST.  PAUL.  MN  55101 

230  E.  FIFTH  STREET,  ST.  PAUL,  MN  55101  

8865  NATURAL  BRIDGE,  ST.  LOUIS.  MO  63121  . 


16  NORTH  COURT,  BOWLING  GREEN,  MO  63334 
P  0  BOX  N.  FLAT  RIVER.  MO  63601   


P  O  BOX  1779,  HIGH  POINT,  NC  27261   

P  O  BOX  21287,  GREENSBORO,  NC  27420 

901  CLEVELAND  AVENUE,  WINSTON-SALEM,  NC  28101 
121  WEST  COUNCIL  SUITE  103,  SALISBURY,  NC  28144  , 
101  S.  BROAD  STREET  CN800,  TRENTON.  NJ  08625  . 


Units 


250  BROADWAY,  NEW  YORK,  NY  10007  .... 
5583  MAIN  ST.,  WILLIAMSVILLE,  NY  14221 
ONE  FORDHAM  PLAZA.  BRONX.  NY  10458 


960  EAST  FIFTH  AVE.,  COLUMBUS,  OH  43201  

2746  MAPLE  AVENUE,  ZANESVILLE,  OH  43701  

138  EAST  COURT  ST,  RM  507,  CINCINNATI,  OH  45202  ... 
2012-18  CHESTNUT  STREET,  PHILADELPHIA,  PA  19103 


50 

50 

50 
29 

50 
50 
50 
50 

25 
SO 
50 
50 
50 

50 

50 
50 
SO 

SO 

50 


341  FOURTH  AVENUE  FIDELITY  BL,  PITTSBURGH,  PA  15222 


Award 


1,148,000 

227,637 

1.207.000 

5,133,996 

774,000 

3.496,550 

3,969,000 

504,000 

$1 ,745.000 

300,000 

2.752.000 

107.304 
1.040.000 
3.000,000 
1.244,000 

4.684.000 

1,945.000 
1.697,000 


0      39,581 ,944 


$799^30 

714,544 

855.628 
473,308 
670,600 
1,159,300 
905,350 
800.100 

302.280 

817.150 

871.680 

1,012,572 

1.049,960 

1,065.220 

764,130 
859,000 
401,600 

417.750 

497.040 


SO 

563,320 

so 

674,640 

50 

545,760 

50 

556,380 

80 

615,416 

50 

1,024,950 

50 

554,280 

25 

1.207,516 

SO 

579,620 

50 

376,116 

50 

607.376 

SO 

919,620 

50 


480,580 


*  K '  t ' 
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Housing  agency 

Address 

Units 

Award 

DELAWARE  COUNTY  HSG  AUTH  .... 

DAUPHIN  COUNTY  HSG  AUTH 

CENTRE  COUNTY  HSG  AUTH  

HOUSTON  HOUSING  AUTHORITY  .. 

DALLAS  HOUSING  AUTHORITY  

LUBBOCK  HOUSING  AUTHORITY  ... 
TARRANT  COUNTY 

1855  CONSTITUTION  AVENUE  WOODLYN   PA  19094 

30 
50 
25 
50 
50 
SO 
13 
50 

50 
26 

485,760 

501  MOHN  STREET  STEELTON  PA  17113  

608,760 

602  E  HOWARD  STREET  BELLEFONTE  PA  16823  

300,324 

2640  FOUNTAIN  VIEW  HOUSTON  TX  77057 

609,960 

3939  N  HAMPTON   DALLAS  TX  75212    

851,360 

P  0  BOX  2568.  LUBBOCK.  TX  79408  ~ 

100  E  WEATHERFORD  STREET.  FORT  WORTH,  TX  76196 

591,870 
176.518 

BRAZOS    VALLEY    DEVELOPMENT 

COUNTY. 
NORFOLK  REDEVELOPMENT  &  H/A 
FAIRFAX  CO  RED  AND  HSG  AUTH 

PO  DRAWER  4128  BRYAN  TX  77805        

603.370 

201  GRANBY  ST  NORFOLK  VA  23510   

621.950 

3700  PENDER  DRIVE  FAIRFAX  VA  22030 

489.612 

TOTAL 

1.953 

28.481.500 

COOK  COUNTY  HOUSING  AU- 
THORITY. 

LAKE  COUNTY  HA  

LEADERSHIP  COUNCIL  METRO  

HINGHAM  HOUSING  AUTHORITY  ... 

COMM  DEV  PROG  COMM  OF  MA  ... 

HOUSING  AUTHORITY  OF  BALTI- 
MORE 

CITY  OF  BUFFALO  

KLAMATH  TRIBE  HSG  AUTH  

ALLEGHENY  COUNTY  HSG  AUTH  .. 

TOTAL 

ST  PAUL  PHA 

DALLAS  HOUSING  AUTTHORITY  

BEAUMONT  HOUSING  AUTHORITY 
PORT  ARTHUR  HSG  AUTHORITY  ... 

ORANGE  (CITY)  HA 

HSG  AUTH  OF  ORANGE  COUNTY  .. 

GARLAND  (CITY  OF)  

TYLER  (CITY  OF) 

MARSHALL  HOUSING  AUTHORITY 
NACOGDOCHES  HSG  AUTHORITY 

ARK-TEX  COUNCIL  OF  GOVTS  

DEEP  EAST  TX  COUNCIL  OF 
GOVTS. 

TOTAL 


HA  OZARK 

BRIDGEPORT  HOUSING  AUTHOR- 
ITY. 

HARTFORD  HOUSING  AUTHORITY 

HSG  AUTH  OF  CITY  OF  NEW 
HAVEN. 

STAMFORD  HOUSING  AUTHORITY 

MIODLETOWN  HOUSING  AUTHOR- 
ITY. 

D.C.  HOUSING  AUTHORITY  

HA  TAMPA _ 

HA  ATLANTA  GA  

HA  FULTON  COUNTY  

CHICAGO  HOUSING  AUTHORITY  ... 

CITY  OF  TOPEKA  CITY  HALL  

LOUISVILLE  HOUSING  AUTHORITY 

NEW  ORLEANS  HOUSING  AU- 
THORITY. 

BROCKTON  HOUSING  AUTHORITY 

WESTBROOK  HOUSING  AUTHOR- 
ITY. 


UTIGATION— CERTIFICATES 

59  E  VAN  BUREN.  STE  1802.  CHICAGO.  IL  60605  

33928  N  ROUTE  45.  GRAYSLAKE,  IL  60030 

401  S  STATE  STREET,  STE  860,  CHICAGO,  IL  60605  

30  THAXTER  STREET,  HINGHAM,  MA  02043  

100  CAMBRIDGE  STREET,  BOSTON,  MA  

417  E  FAYETTE  STREET.  BALTIMORE.  MD  21202  

201  CITY  HALL-65  NIAGARA  SQUARE.  BUFFALO.  NY  14202  .... 

905  MAIN  STREET,  STE  603,  KLAMATH  FALLS.  OR  97601  

341  FOURTH  AVENUE  FIDELITY  BL.  PITTSBURGH.  PA  15222  .. 

LITIGATION— VOUCHERS 

480  CEDAR  STREET.  STE  600,  ST.  PAUL,  MN  55101  

3939  N  HAMPTON,  DALLAS.  TX  75212  

P  O  BOX  1312,  BEAUMONT,  TX  77704  , 

P  O  BOX  2295,  PORT  ARTHUR,  TX  7764320  

P  O  BOX  3107,  ORANGE,  TX  77631  

119  MEMPHIS  ST..  ORANGE,  TX  77630  

P  O  BOX  469002.  GARLAND,  TX  75046 

P  O  BOX  2039,  TYLER,  TX  75710 

P  O  BOX  609,  MARSHALL,  TX  75671  

715  SUMMIT  ST,  NACOGDOCHES.  TX  75961  „ 

P  O  BOX  5307,  TEXARKANA.  TX  75505  

274  E  LAMAR.  JASPER.  TX  75951    

RELCX^ATION/REPLACEMENT— CERTIFICATES 

P  O  BOX  566,  OZARK,  AL  36361  

150  HIGHLAND  AVENUE.  BRIDGEPORT.  CT  06604 

475  FLATBUSH  AVENUE,  HARTFORD,  CT  06106  

360  ORANGE  STREET,  NEW  HAVEN,  CT  06511  „... 

22  CLINTON  AVENUE.  STAMFORD,  CT  06904  

40  BROAD  STREET,  MIDDLETOWN.  CT  06457  

1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON.  DC  20002 

1514  UNION  ST,  TAMPA,  FL  33607  

739  WEST  PEACHTREE  STREET  NE.  ATLANTA.  GA  30366  

10  PARK  PLACE  SE,  STE  216,  ATLANTA,  GA  30303  

626  W.  JACKSON  BLVD.  CHICAGO,  IL  60602  

515  S.  KANSAS  AVE.  STE  405,  TOPEKA.  KS  66603 

420  S.  8TH  ST..  LOUISVILLE.  KY  40203  

918  CARONDELET  STREET.  NEW  ORLEANS.  LA  70130 

45  GODDARD  ROAD,  BROCKTON.  MA  02403  

P.O.  BOX  349,  WESTBROOK,  ME  04092  


125 

125 
10 
25 
50 

150 

750 
50 
50 


1,335 


$2,111,400 

237,990 
160,620 
464,948 
717.500 
2,707,200 

8.875.500 
619.216 
475.188 


16.369.562 


200 

325 

25 

157.080 

20 

20 

0 

25 

19 

20 

25 

25 


724 


$3,391,300 

4.149.600 

217.350 

186,600 
191,680 
1.259,208 
241.000 
101.558 
168.520 
245.250 
158.100 


10.467.246 


26 
50 

846 
63 

64 
80 

569 

70 

1.074 

71 

2,640 

100 

250 

495 

28 

10 


$188,068 
669,262 

12.405,092 
1,166,069 

1.574.018 
1,284,936 

13.910.490 

811.496 

16.114.488 

1.216.274 

43.590,910 

979,540 

3,091,188 

7.256.558 

491.040 
144.534 
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Housing  agency 


MINNEAPOLIS  PHA  

HA  SANFORD  

HA  MIDEAST  REGIONAL  

ATLANTIC  CITY  HA  

PATERSON  HA  

NEW  YORK  CITY  HSG  AUTH  

DAYTON  METROPOLITAN  HA  

HA  WASHINGTON  COUNTY 

PHILADELPHIA  HOUSING  AUTHOR- 
ITY. 

MCKEESPORT  HOUSING  AUTHOR- 
ITY. 

MONTGOMERY  COUNTY  HOUSING 
AUTH. 

H/A  OF  CHARLESTON  

CITY  OF  SPARTANBURG  H/A 

METROPOLITAN  DEV  &  HSG  AUTH 

EL  PASO  HOUSING  AUTHORITY 

FORT  WORTH  HOUSING  AUTHOR- 
ITY. 

DALLAS  HOUSING  AUTHORITY  

LUBBOCK  HOUSING  AUTHORITY  ... 

MERCEDES  HOUSING  AUTHORITY 

GRAPEVINE  HOUSING  AUTHORITY 

DENTON  HOUSING  AUTHORITY  

TARRANT  COUNTY  

PORTSMOUTH  REDEVELOPMENT 
&H/A. 

DANVILLE  REDEVELOPMENT  AND 
H/A. 

ROANOKE  REDEVELOPMENT  &  H/ 
A. 

PETERSBURG  REDEVELOPMENT  & 
H/A. 

HA  CITY  OF  TACOMA  

CHARLESTON  HOUSING  AUTHOR- 
ITY.     I 


Address 


TOTAL 


1001  WASHINGTON  AVE  N,  MINNEAPOLIS.  MN  55401  ... . 

P  O  BOX  636,  SANFORD,  NC  27331  

P  O  BOX  474.  WASHINGTON,  NC  27889  

227  N  VERMONT  AVENUE,  ATLANTIC  CITY.  NJ  08404 

160  WARD  STREET.  PATERSON,  NJ  07509  

250  BROADWAY.  NEW  YORK,  NY  10007  

400  WAYNE  AVE.  DAYTON.  OH  45410  

1 1 1  NE  LINCOLN  ST.  STE  200-L,  HILLSBORO.  OR  97124 
2012-18  CHESTNUT  STREET,  PHILADELPHIA.  PA  19103  . 

332  FIFTH  AVENUE  SUITE  214.  MCKEESPORT.  PA  15132 

1875  NEW  HOPE  STREET.  NORRISTOWN.  PA  19401  


20  FRANKLIN  ST,  CHARLESTON,  SC  29401  

P  O  BOX  2828,  SPARTANBURG,  SC  29304  

701  SIXTH  STREET,  NASHVILLE-DAVIDSON.  TN  37206 

1600  MONTANA,  EL  PASO,  TX  79902  

P  O  BOX  430,  FORT  WORTH.  TX  76101  


3939  N  HAMPTON.  DALLAS.  TX  75212 

P  O  BOX  2568,  LUBBOCK,  TX  79408  „ „. 

P  O  BOX  985,  MERCEDES,  TX  78570 

131  STARR  PL.  GRAPEVINE.  TX  76051  

308  S  RUDDELL.  DENTON,  TX  76205 , 

100  E  WEATHERFORD  STREET,  FORT  WORTH.  TX  76196 
339  HIGH  STREET.  PORTSMOUTH.  VA  23705  


P.O.  BOX  2669.  DANVILLE.  VA  24541  

P.O.  BOX  6359.  ROANOKE.  VA  24017  

128  S.  SYCAMORE  STREET.  PETERSBURG.  VA  23804 


1728  E  44TH  ST.  TACOMA,  WA  98404  ... 
P.O.  BOX  86,  CHARLESTON.  WV  25321 


RELOCATION/REPLACEJyiENT— VOUCHERS 


TUCSON  HOUSING  MANAGEMENT 
DIV. 

CITY  OF  LOS  ANGELES  HSG  AUTH 

BRIDGEPORT  HOUSING  AUTHOR- 
ITY. 

D.C.  HOUSING  AUTHORITY 

CITY  AND  COUNTY  OF  HONOLULU 

CHICAGO  HOUSING  AUTHORITY  ... 

BROCKTON  HOUSING  AUTHORITY 

HOUSING  AUTHORITY  OF  BALTI- 
MORE. 

WINONA  HRA 

PERTH  AMBOY  HA 

JERSEY  CITY  HA 

PATERSON  HA  

NEW  BRUNSWICK  HA  

CINCINNATI  METROPOLITAN  HSG 
AUTH. 

HOUSING  AUTH  CITY  OF  PtTTS- 
BURGH. 

HOUS  AUTH  OF  THE  CO  OF  CHES- 
TER. 

H/A  OF  CHARLESTON  

HA  MEMPHIS  

SAN  ANTONIO  HOUSING  AUTHOR- 
ITY. 

DENTON  HOUSING  AUTHORITY  

TARRANT  COUNTY  


1501  N.  ORACLE  ROAD.  STE  115,  TUCSON.  A2  85726 


2600  WILSHIRE  BLVD.  LOS  ANGELES.  CA  90057  ... 
150  HIGHLAND  AVENUE,  BRIDGEPORT,  CT  06604 


1133  NORTH  CAPITOL  STREET  NE.  WASHINGTON.  DC  20002 

650  S.  KING  STREET,  HONOLULU,  HI  96813 „ ^ 

626  W.  JACKSON  BLVD,  CHICAGO,  IL  60602  

45  GODDARD  ROAD,  BROCKTON.  MA  02403  

417  E  FAYETTE  STREET,  BALTIMORE.  MD  21202  


165  EAST  FOURTH  ST..  WINONA.  MN  55987  

881  AMBOY  AVE.  PERTH  AMBOY,  NJ  08862 

400  US  HIGHWAY  M,  JERSEY  CITY,  NJ  07306  ..„ 

160  WARD  ST,  PATERSON,  NJ  075090  

176  MEMORIAL  PARKWAY.  NEW  BRUNSWICK,  NJ  08903 
16  WEST  CENTRAL  PARKWAY,  CINCINNATI.  OH  45210  .. 


200  ROSS  STREET.  PITTSBURGH.  PA  15219 


222  NORTH  CHURCH  STREET.  WEST  CHESTER.  PA  19380 


20  FRANKLIN  ST,  CHARLESTON,  SC  29401  .... 

700  ADAMS  AVE  MEMPHIS,  TN  38105  

P  O  DRAWER  1300,  SAN  ANTONIO,  TX  78295 


Units 


88 

18 

99 

199 

498 

100 

50 

3 

638 

70 

59 

53 
50 
SO 
120 
77 

138 

121 
34 

144 
60 
96 

220 

76 

126 

15 

127 
160 


Award 


9.925 


983,488 

195,264 

726,404 

2.945.850 

1 1 .029.844 

1,959,360 

346.122 

164.158 

12,542.944 

839.640 

987.044 

605.188 
452.680 
716,500 
1.722.492 
990.576 

1.691.648 
1,225.116 
397.190 
598.530 
251,624 
508.088 
2,275,190 

608,896 

989,940 

217.060 

1,212,480 
1,901.440 


153.978.719 


308  S  RUDDELL.  DENTON.  TX  76205 

100  E  WEATHERFORD  STREET,  FORT  WORTH,  TX  76196 


10 

350 
57 

403 
18 

700 
28 

200 

40 
111 
100 
160 
323 
1.270 

933 

86 

53 

1.016 

93 

2 

10 


$147,640 

7.264,112 
864,398 

9.114.458 

383.332 

1Q.712.864 

491,040 

3.349.7M 

272.904 
2.518.436 
1 ,970,900 
3.044,880 
6,427,988 
1.796.154 

10.397.182 

1.418.878 

601,092 
9.806.458 
3.744.724 

9.914 
39,910 
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Housing  agency 


portsmooth    redevelopment 

&H/A. 

NEWPORT  NEWS  REDEVELOP- 
MENT &  H/A. 

RICHMOND  redevelopment  &  H/ 
A. 

PETERSBURG  REDEVELOPMENT  & 
H/A. 

HA  CITY  OF  TACOMA  


TOTAL 


Address 


Award 


RICHMOND  REDEVELOPMENT  &  H/ 
A. 


TOTAL 


OAKLAND  HOUSING  AUTHORITY  ... 

COUNTY  OF  SACRAMENTO  

NEW  BRITAIN  HOUSING  AUTHOR- 
ITY. 

WATERBURY    HOUSING   AUTHOR- 
ITY. 

WEST  HAVEN  HOUSING  AUTHOR- 
ITY. 

CITY  OF  HARTFORD 

DC  HOUSING  AUTHORITY  

HA  FULTON  COUNTY  

NEW     ORLEANS     HOUSING     ALI- 
THORITY. 

EAST    BATON    ROUGE    HSG    AU- 
THORITY. 

JEFFERSON      PARISH      HOUSING 
AUTH. 

HOUSING   AUTHORITY   OF    BALTI- 
MORE. 

BALTIMORE  COUNTY  

ST.  LOUIS  HOUSING  AUTHORITY  ... 

H.A.K.C 

MISS  REG  HSG  AUTH  JV 

HA  MISSISSIPPI  REGIONAL  NO  5  ... 

HA  DURHAM  

GASTONIA  H/A  

NEWARK  HA  

STATE  OF  NJ  DEPT  OF  COMM  AF- 
FAIRS. 

NEW    YORK    CITY    HOUSING    AU- 
THORITY. 

COLUMBUS  METRO  HA  

CUY/VHOGA  METRO  HA  

CINCINNATI    METROPOLITAN    HSG 
ALTTH. 

HAMILTON  COUNTY  

O.H.F.A.  „ 

HOUSING   AUTH   CITY  OF   PITTS- 
BURGH. 

PHILADELPHIA  HOUSING  AUTHOR- 
ITY. 

HOUSTON  HOUSING  AUTHORITY  .. 

PORT  ARTHUR  HSG  AUTHORITY  ... 

CITY  OF  PASADENA  HSG  AUTH  

DALLAS  COUNTY  

TEXAS  DEPT  HSG  &  COMMUNITY 
AFFAIRS. 

NORFOLK  REDEVELOPMENT  &  H/A 

RICHMOND  REDEVELOPMENT  &  H/ 
A. 


339  HIGH  STREET.  PORTSMOUTH,  VA  23705  - 

P.O.  BOX  77,  NEWPORT  NEWS.  VA  23607 

P.O.  BOX  26887,  RICHMOND,  VA  23261   

128  S.  SYCAMORE  STREET,  PETERSBURG,  VA  23804 
1728  E  44TH  ST,  TACOMA,  WA  98404 

WITNESS  RELOCATION— VOUCHERS 
P.O.  BOX  26887.  RICHMOND,  VA  23261 

PROPERTY  DISPOSITION-CERTIFICATES 

1619  HARRISON  ST,  OAKLAND,  CA  94612  

SACRAMENTO.  CA  9581  

34  MARIMAC  ROAD,  NEW  BRITAIN,  CT  06053 

70  LAKEWOOD  ROAD,  WATERBURY,  CT  06704 

15  GLADE  STREET,  WEST  HAVEN,  CT  06516 

550  MAIN  ST,  HARTFORD,  CT  06103  

1 133  NORTH  CAPITOL  STREET  NE,  WASHINGTON,  DC  20002 

10  PARK  PLACE  SE,  STE  216.  ATLANTA,  GA  30303  

918  CARONDELET  STREET,  NEW  ORLEANS,  LA  70130 

4546  NORTH  STREET.  BATON  ROUGE,  LA  70808 

1718  BETTY  STREET,  MARRERO,  LA  70072  

417  E  FAYETTE  STREET.  BALTIMORE.  MD  21202  

400  WASHINGTON  AVEN.  TOWSON,  MD 

4100  LINDELL  BLVD,  ST.  LOUIS,  MO  63108  

712  BROADWAY,  KANASAS  CITY,  MO  64106 

P  O  DRAWER  2249,  COLUMBUS,  MS  39704 

P  O  BOX  419,  NEWTON,  MS  39345  

P  O  BOX  1726,  DURHAM,  NC  27702 

P  O  BOX  2398,  GASTONIA,  NC  28053  

57  SUSSEX  AVENUE,  NEWARK,  NJ  07103  

101  S.  BROAD  STREET  CN800,  TRENTON,  NJ  08625  

250  BROADWAY,  NEW  YORK,  NY  10007  

960  EAST  FIFTH  AVE.,  COLUMBUS,  OH  43201  

1441  WEST  25TH  STREET,  CLEVELAND,  OH  44113  

16  WEST  CENTRAL  PARKWAY,  CINCINNATI,  OH  45210  

138  EAST  COURT  ST,  RM  507,  CINCINNATI,  OH  45202 

P  O  BOX  26720,  OKLAHOMA  CITY,  OK  73126  

200  ROSS  STREET.  PITTSBURGH,  PA  15219  

2012-18  CHESTNUT  STREET,  PHILADELPHIA,  PA  19103  

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057 „ 

P  O  BOX  2295,  PORT  ARTHUR,  TX  77643  

P  O  BOX  672,  PASADENA,  TX  77501  

411  ELM  ST,  DALLAS,  TX  75202  - 

P  O  BOX  13166,  AUSTIN.  TX  78710  „ 

201  GRANBY  ST,  NORFOLK,  VA  23510 

P.O.  BOX  26887,  RICHMOND,  VA  23261    


3,915,472 
1.338.060 
2.559.628 
324,040 
1.474,160 
83,988,322 


291 

$6,077,438 

18 

257.040 

45 

391,020 

85 

589,972 

376 

5,509,606 

99 

1,713,300 

91 

4,850,886 

40 

544,640 

175 

1,926,360 

35 

325.872 

107 

986,974 

28 

368,796 

362 

2,339,169 

113 

1,336,816 

162 

1,691.250 

110 

1,031.448 

48 

432,984 

38 

546,864 

95 

1.227.720 

320 

5,240,904 

38 

327,328 

456 

2,270,858 

100 

1,288.088 

209 

2,396.938 

112 

1.454,078 

120 

1,191,524 

165 

2,036,436 

92 

726,022 

28 

213.696 

154 

1,350.804 

100 

1,011,072 

214 

2,937,634 

370 

4,711,464 

139 

1,588.440 

480 

2,250,464 

276 

3,384.864 
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Housing  agency 

Address 

Units 

Award 

CHESAPEAKE  REDEVELOPMENT  & 

P.O.  BOX  1304,  CHESAPEAKE,  VA  23320 

83 
389 

1  170  646 

H/A. 
VIRGINIA      HOUSING      DEVELOP- 

601 S.  BELVIDERE  STREET.  RICHMOND,  VA  23225  

4.764  072 

MENT  AUTH. 

TOTAL 

6,163 

72.473.487 

PROPERTY  DISPOSmON— VOUCHERS 

P.O.  BOX  40305,  DENVER,  CO  80204 

1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON,  DC  20002 

1300  BROAD  STREET,  JACKSONVILLE,  FL  32202  

P  O  BOX  2006,  POMPANO  BEACH,  FL  33061  

626  W.  JACKSON  BLVD,  CHICAGO,  IL  60602  „. 

59  E  VAN  BUREN,  STE  1802,  CHICAGO,  IL  60605  

PRESERVATION/PREPAYMENT— CERTIFICATES 

415  N.  PASADENA  STREET,  MESA,  AZ  852015916  

2525  CORPORATE  PL,  STE  200,  MONTEREY  PARK,  CA  91754 

2600  WILSHIRE  BLVD.,  LOS  ANGELES,  CA  90057 

SACRAMENTO,  CA  95812  

3203  LEAHY  WAY,  LIVERMORE,  CA  94550 

2043  N  BROADWAY,  SANTA  ANA,  CA  92706 

11391  ACACIA  PARKWAY,  GARDEN  GROVE,  CA  92640 

650  MERCHANT  STREET,  VACAVILLE,  CA  95688 

311  VERNON  STREET,  ROSEVILLE,  CA  95678 

P  O  BOX  2120,  SANTA  FE  SPRINGS,  CA  90670 

400  WASHINGTON  AVENUE,  TOWSON,  MD  21204  . 

5064  E.  FLAMINGO  ROAD,  LAS  VEGAS,  NV  89122 

P.O.  BOX  966,  ROSEBURG,  OR  97470  

177  DAY  ISLAND  RD.  EUGENE,  OR  97401   „.. 

PO  BOX  808,  SALEM,  OR  97308  „ 

2231  TABLE  ROCK  ROAD.  MEDFORD.  OR  97501  „. 

601  S.  BELVIDERE  STREET.  RICHMOND.  VA  23225  

625  52NO  ST.  KENOSHA,  Wl  53140  

455  S.  FIRST  STREET,  EVANSVILLE,  Wl  53536  

PRESERVATION/PREPAYMENT— VOUCHERS 

2525  CORPORATE  PL,  STE  200,  K«ONTEREY  PARK,  CA  91754 

456  PENINSULA  AVE.  SAN  MATEO,  CA  94401  

P.O.  BOX  447,  STOCKTON,  CA  95201  

5555  ARLINGTON  AVE,  RIVERSIDE,  CA  92504  

580  VALLOMBROSA  AVE,  CHICO,  CA  95926 

505  WEST  JULIAN  ST,  SAN  JOSE.  CA  95110  

343  G  STREET,  CRESCENT  CITY,  CA  95531 

1625  NEWTON  AVE,  SAN  DIEGO,  CA  92113  

20  CIVIC  CENTER  PLAZA,  SANTA  ANA,  CA  92701  . 

2043  N  BROADWAY.  SANTA  ANA.  CA  92706 

760  PARKVIEW  AVE.  REDDING,  CA  96001  

3989  RUFFIN  ROAD.  SAN  DIEGO,  CA  92123  

4455  W  126TH  ST.  HAWTHORNE.  CA  90250  


DENVER  HSG  AUTH  

D.C.  HOUSING  AUTHORITY 

CITY  OF  JACKSONVILLE  

HA  POMPANO  BEACH  

CHICAGO  HOUSING  AUTHORITY  ... 
HSG  AUTH  OF  THE  COUNTY  OF 
COOK. 

TOTAL : 

MESA  HOUSING  AUTHORITY  

COUNTY  OF  LOS  ANGELES  HOUS- 
ING. 

CITY  OF  LOS  ANGELES  HSG  AUTH 

CITY  OF  SACRAMENTO  

HA  OF  THE  CITY  OF  LIVERMORE  ... 

ORANGE  COUNTY  HSG  AUTH  

CITY  OF  GARDEN  GROVE  

CITY  OF  VACAVILLE  

CITY  OF  ROSEVILLE 

SANTA  FE  SPRINGS  HA 

BALTIMORE  COUNTY  

COUNTY  OF  CLARK  HOUSING 
AUTH. 

HSG  AUTH  OF  DOUGLAS  COUNTY 

HA  &  COMMUNITY  SVS  AGENCY 
LANE. 

HA  CITY  OF  SALEM  

HOUSING  AUTHORITY  OF  JACK- 
SON CO. 

VIRGINIA  HOUSING  DEVELOP- 
MENT AUTH. 

CITY  OF  KENOSHA  

HOUSING     AUTHORITY     OF     THE 

tOTAL  


6 

39 
182 
188 
121 
276 

812 


S80.196 
784,380 
2.259,556 
2.763.272 
1.612.216 
2.017.978 

9.517,598 


16 
151 

43 
22 

29 
48 
70 
10 
24 
8 
292 
86 

18 
54 

3 
52 

350 

21 
17 


1.315 


$53,820 
954.866 

231.520 

68.406 

146.891 

415.191 

390.140 

17.110 

92.587 

40.899 

1.217.077 

342,707 

59.964 
169.038 

5.913 
260.612 

1,553,022 

82.068 
68.068 


6.169.899 


COUNTY  OF  LOS  ANGELES  HOUS- 
ING. 

COUNTY  OF  SAN  MATEO  HSG 
AUTH. 

COUNTY  OF  SAN  JOAQUIN  HOUS- 
ING. 

COUNTY  OF  RIVERSIDE  HSG 
AUTH. 

COUNTY  OF  BUTTE  HSG  AUTH  

COUNTY  OF  SANTA  CLARA  HOUS- 
ING. 

CITY  OF  CRESCENT  CITY  HSG 
AUTH. 

SAN  DIEGO  HOUSING  COMMIS- 
SION. 

CITY  OF  SANTA  ANA  HSG  AUTH  .... 

ORANGE  COUNTY  HOUSING  AU- 
THORITY 

CITY  OF  REDDING  HSG  AUTH  

COUNTY  OF  SAN  DIEGO  

CITY  OF  HAWTHORNE  


44 

$269,056 

64 

402.530 

8 

18.244 

56 

225.318 

3 
27 

11.157 
207.224 

45 

124.077 

7 

21.707 

85 

125 

608.889 
722,178 

77 

133 
18 

238,960 
58?,119 
107.479 
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Housing  agency 

city  of  OCEANSIDE 

DENVER  

ADAMS  COUNTY  

WATERBURY  housing  AUTHOR- 
ITY. 

FORT  WALTON  BEACH  H/A  

IDAHO  HA 

GARY  HA „.. 

CITY  OF  INDIANAPOLIS  

FAYETTE  COUNTY  HA  

LEXINGTON-FAYETTE  UR  CO  H/A  .. 

EAST  BATON  ROUGE  HSG  AU- 
THORITY 

WEST  MONROE  HSG  AUTH  

BOSTON  HOUSING  AUTHORITY  

BROOKLINE  HOUSING  AUTHORITY 

ANNE  ARUNDEL  COUNTY  HSG 
AUTH. 

HOWARD  CO  HSG  AND  COMM 
DEV. 

BALTIMORE  COUNTY  

MICHIGAN  STATE  HSG  DEV  AUTH 

DAKOTA  COUNTY  HRA  

DOUGLAS  COUNTY  HSG  AUTH  

DOVER  HA  

ALBUQUERQUE  HSG  AUTHORITY  .. 

COUNTY  OF  CLARK  HSG  AUTH 

H.A.  OF  YAMHILL  COUNTY  

LINN-BENTON  HOUSING  AUTHOR- 
ITY. 

HA  SOUTH  CAROLINA  REG  NO  3  ... 

VIRGINIA  HSG  DEV  AUTH 

HA  OF  CITY  OF  SEATTLE  

HA  CITY  OF  SPOKANE  

HA  CITY  OF  WALLA  WALLA 

MILWAUKEE  COUNTY  

DODGE  COUNTY  HSG  AUTH 

CLARKSBURG  HOUSING  AUTHOR- 
ITY. 

TOTAL 

GRAND  TOTAL 


Address 


300  NORTH  HILL  ST.  OCEANSIDE,  CA  92054  

P.O.  BOX  40305,  DENVER.  CO  80204 

7190  COLORADO  BLVD  6TH  FL,  COMMERCE  CITY,  CO  80022 
70  LAKEWOOD  ROAD.  WATERBURY,  CT  06704  

27  ROBINWOOD  DR.  SW,  FORT  WALTON  BEACH.  FL  32548  .. 

565  W  MYRTLE  STREET,  BOISE,  ID  83707 

578  BROADWAY,  GARY,  IN  46402  

5  INDIANA  SQ.,  2ND  FL.  INDIANAPOLIS,  IN  46204  

812  GRAND  AVE.,  CONNERSVILLE,  IN  47331   

635  BALLARD  ST,  LEXINGTON,  KY  40508  

4546  NORTH  STREET,  BATON  ROUGE.  LA  70808 

2305  N  7TH  STREET.  WEST  MONROE,  LA  71291  ,.... 

52  CHAUNCY  STREET,  BOSTON,  MA  02111   

90  LONGWOOD  AVE,  BROOKLINE,  MA  02146  

7885  GORDON  COURT,  GLEN  BURNIE.  MD  21061  

10650  HICKORY  RIDGE  ROAD.  COLUMBIA,  MD  21044  

400  WASHINGTON  AVEN,  TOWSON,  MD  21204  

401  S  WASHINGTON  SQUARE,  LANSING,  Ml  4890  

2496  145TH  ST.  WEST,  ROSEMOUNT,  MN  5506 

5449  NORTH  108TH  ST,  OMAHA,  NE  68164  

215  EAST  BLACKWELL  STREET,  DOVER,  NJ  07801   ;. 

1840  UNIVERSITY  BLVD.  SE,  ALBUQUERQUE,  NM  87106 

5064  E.  FLAMINGO  ROAD,  LAS  VEGAS,  NV  89122 

414  N  EVANS,  MCMINNVILLE,  OR  97128  

1250  SE  QUEEN  AVENUE,  ALBANY,  OR  97321  

P  O  BOX  1326,  BARNWELL,  SC  29812  

601  S.  BELVIDERE  STREET,  RICHMOND.  VA  23225  

120  SIXTH  AVENUE  NORTH.  SEATTLE.  WA  98109 

W.  55TH  MISSION,  STE  104,  SPOKANE,  WA  99201  

41 1  W.  MAIN  STREET,  WALLA  WALLA,  WA  99362 

907  N.  TENTH  STREET,  MILWAUKEE,  Wl  53233  

419  E  CENTER  ST,  JUNEAU,  Wl  53039  

916  WEST  PIKE  STREET,  CLARKSBURG.  WV  26301  


Units 


104 

1 

61 

19 

64 
25 
27 
140 
26 
46 
44 

121 

46 

154 

336 

65 

372 
365 
37 
54 
72 
24 
52 
14 
10 

25 
64 
9 
38 
39 
32 
22 
12 


3.211 


32.671 


Award 


358.292 

2,448 

224.051 

89,494 

207.412 
65.712 
72.102 

414,708 
42.430 

148.100 
94,768 

269.572 

393.669 

1.492.325 

1.530.274 

363.954 

1.251.334 
866.941 

92.972 
175.412 
303,595 

83.028 
216.877 

50,185 

18.090 

97.205 
124.001 
44,356 
138,582 
80,151 
78,288 
84,788 
23.985 


13.038.039 


635.439,626 


(FR  Doc.  97-16250  Filed  6-20-97;  8:45  am] 
BajJNOCOOe  4M0-33-P 

DEPARTMENT  OF  THE  INTERIOR 

v,'mv;p,-  w.  -.  Policy  Review  Advisofy 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

summary:  As  required  by  the  Federal 
'.  i .  isory  Committee  Act.  notice  is 
hereby  given  that  the  Western  Water 
Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  meet  to 
hear  testimony  of  agricultural  interests 
and  to  discuss  draft  chapters  of  the 


Commission  Report  and  meet  on  other 
Commission  business. 
DATES:  Thursday,  July  10,  1997.  8:30 
a.m.-5:00  p.m.  Friday.  July  11,  1997, 
8:30  a.m.-5:00  p.m.  Saturday,  July  12, 
1997,  8:30  a.m.-12:00  noon. 
ADDRESSES:  All  meetings  will  be  held  at 
the  Doubletree  Hotel  Riverside,  2900 
Chinden  Boulevard,  Boise,  Idaho.  Room 
locations  in  the  hotel  will  be  posted  in 
the  hotel  lobby.  Copies  of  the  agenda  are 
available  bom  the  Westemwater  Policy 
Review  Office,  D-5001;  P.O.  Box  25007; 
Denver,  CO  80225-007. 
FOR  FURTHER  MFORMATtON  CONTACT: 
The  Commission  Office  at  telephone 
(303)  236-6211,  FAX  (303)  236-4286,  or 
E-mail  to  rgunnarsondo.usbr.gov. 

SUPPLEMENTARY  INFORIMTION: 

Public  Participation:  Written 
statements  may  be  provided  in  advance 


to  the  Western  Water  Policy  Review 
Office,  address  cited  under  the 
ADDRESSES  caption  of  this  notice,  or 
submitted  directly  at  the  meeting. 
Statements  will  be  provided  to  the 
members  prior  to  the  meeting  if  received 
by  no  later  than  July  2, 1997.  The 
Commission's  schedule  will  not  allow 
time  for  formal  presentations  by  the 
public  during  the  meeting. 

Dated:  June  17.1  997 
Larry  Schulz, 
Administrative  Officer. 
[FR  Doc.  97-16326  Filed  6-20-97;  8:45  am) 
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DEF  A      MENT  OF  THE  INTERIOR 

Bureau  of  Land  Management,  Eastern 
States 

[ES-930-07-1 430-00-241  A;  ALES  48103] 

Notice  Of  Recordable  Disclaimer  of 
Interest 

Notice  is  hereby  given  that  the  United 
States  of  America,  pursuant  to  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1745,  intends  to  disclaim  and  release  all 
interest  to  the  owner  of  record  for  the 
following  property,  to  wit: 

St.  Stephen  Meridian,  Alabama 

T.  7  N.,  R.  1  W., 

Any  person  wishing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  should  do  so  in  writing 
within  90  days  of  the  publication  date 
of  this  notice.  If  no  protest(s)  is 
received,  the  disclaimer  will  be  effective 
shortly  after  the  90  day  period. 

The  purpose  of  this  notice  is  to  afford 
any  person  or  persons  having  a  protest 
to  the  above  action  an  opportunity  to 
submit  such  protest  to  the  Bureau  of 
Land  Management,  7450  Boston 
Boulevard,  Springfield,  Virginia  22153, 
telephone  (703)  440-1700  on  or  before 
expiration  of  the  90-day  period. 

For  Further  Information  Contact: 
Nadine  Watson  at  (703)  440-1553. 

Dated:  June  16, 1997. 
Canon  W.  Gulp,  Jr., 

State  Director. 

[FR  Doc.  97-16380  Filed  6-20-97;  8:45  am] 

BlUJfMS  CODE  4310-GJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bursai..  cf  t  an.-?  Mari.^aement 
[/a-Q2i^>r  ■22:/} 

Nolicf  fi^   p?e"'  '  J  '-^'eparp  sir 

r '^vifonnenta'  '-n^^oac  State^-^ent  for  a 

'•"•Qpos*Kl  ^ano  Excf^ange  Near 

■\  oqmar    Anzor'a   a^c  NotrCt  of 

Scopintj  MeetiDgt- 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  to  Federal  kegi&ter 

Notice  of  Intent:  June  11, 1997  (Volume 

62,  Number  112,  Page  31839-31840). 

Add  Meeting  Times. 

SUMMARY:  The  Bureau  of  Land 
Management  is  considering  a  proposal 
to  exchange  land  pursuant  to  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716),  as  amended.  An  environmental 
impact  statement  will  be  prepared  in 


accordance  with  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  to  analyze  the  impacts  associated 
with  the  proposed  exchange 
DATES:  Public  scoping  meetings  to 
identify  public  concerns  will  be  held  on 
the  following  dates: 
Monday,  June  30,  in  Wikieup,  Arizona, 

at  the  Owens  School,  14109  East 

Chicken  Springs  Road,  Wikieup. 

Arizona  85360. 
Tuesday,  July  1,  in  Kingman,  Arizona,  at 

the  BLM  office  located  at  2475 

Beverly  Avenue,  Kingman,  Arizona 

86401. 
Wednesday,  July  2,  in  Yucca,  Arizona. 

at  the  Brooks  Realty  Office,  12470 

South  Yucca  Frontage  Road,  Yucca, 

Arizona  86348. 

All  meetings  will  start  at  6  p.m.  and 
end  at  8  p.m. 

Comments  relating  to  the 
identiffcation  of  issues  and  alternatives 
will  be  accepted  for  up  to  45  days 
following  the  publication  of  this  notice. 
ADDRESSES:  Send  comments  to  Biu'eau 
of  Land  Management,  Kingman  Field 
Office,  2475  Beverly  Avenue,  Kingman, 
Arizona  86401. 

FOR  MORE  INFORMATION  CONTACT:  Don 
McClure,  Project  Manager,  (520)  757- 
3161. 

Dated:  June  18. 1997. 
Deniae  P.  Meridith, 
State  Director,  Arizona. 
(FR  Doc.  97-16473  Filed  6-20-97;  8:45  am) 
BUJJNG  0006  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-020-1610-00:  G-7-0210  (RMP  fOR- 
95-01)1 

Resource  Ms  riotrnent  Plans 

ACTION:  Revised  Notice  of  Intent, 
Southeastern  Oregon  Resource 
Management  Plan  and  Revision  to  the 
Dormer  und  Blitzen  Wild  and  Scenic 
River  Management  Plan. 

SUMMARY:  In  accordance  with  43  Code  of 
Federal  Regulations  (CFR)  1610.2  and 
1610.3  and  43  CFR  8351,  notice  is  given 
that  the  Bureau  of  Land  Management 
(BLM)  in  the  State  of  Oregon,  Bums 
District,  Andrews  Resource  Area, 
intends  to  develop  and  analyze  revised 
management  direction  for  the  Donner 
und  Blitzen  Wild  and  Scenic  River  Plan 
as  a  subcomponent  of  the  ongoing 
Southeastern  Oregon  Resource 
Management  Plan/Environmental 
Impact  Statement  (SEORMP/EIS).  The 
purpose  of  the  revised  River  Plan  is  to 
address  issues  raised  in  recent  litigation 


concerning  the  adequacy  of  the  current 
River  Plan,  which  was  developed  and 
approved  in  May  1993.  The  original 
Notice  of  Intent  to  prepare  the  RMP  was 
published  in  the  Federal  Register  on 
August  24,  1995,  on  Volume  60,  No.     * 
164. 

DATES:  Publication  of  this  Notice  of 
Intent  in  the  Federal  Register  starts  a  30- 
day  comment  period  (initiated  on  the 
date  of  this  publication)  necessary  to 
meet  public  notiHcation  requirements 
for  both  the  Revised  Notice  of  Intent,  to 
incorporate  the  required  elements  of  the 
River  Plan,  and  limited  expansion  of  the 
scope  of  the  related  Environmental 
Impact  Statement  (EIS). 
ADDRESSES: 

Bureau  of  Land  Management,  Bums 
District  Office,  Andrews  Resource 
Area,  HC  74-12533  Hwy  20  West, 
Hines.  OR  97738. 
Bureau  of  Land  Management,  Vale 
District  Office,  Southeastem  Oregon 
Resource  Management  Planning 
Team,  100  Oregon  Street,  Vale.  OR 
97918. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Miles  Brown,  Andrews  Resource  Area 
Manager,  (541)  573-4425  or  Gary 
Cooper,  RMP  Team  Leader,  (541)  523- 
1256. 

SUPPLEMENTARY  INFORMATION:  The  Bums 
and  Vale  Districts  have  been  preparing 
the  draft  SEORMP/EIS  since  1995.  It  is 
intended  to  fully  supersede  the  existing 
land  use  plans  for  the  Bums  District's 
Andrews  Resource  Area  and  the  Vale 
District's  Malheur  and  Jordan  Resource 
Areas.  The  planning  area  includes  all 
BLM-managed  public  land  in  the  south 
half  of  Hamey  County  and  all  of 
Malheur  County,  in  extreme 
southeastem  Oregon.  The  [)onner  und 
Blitzen  River  system  is  located  on  the 
west  and  southwest  slopes  of  Steens 
Mountain,  in  south-central  Hamey 
County  and  drains  northward  into 
Malheur  Lake.  The  draft  SEORMP/EIS  is 
tentatively  scheduled  to  be  published 
and  distributed  in  the  fall  of  1997.  Land 
use  and  resource  allocation  decisions 
will  be  comprehensive,  overlap  and 
support  numerous  existing  special  area 
designations  and  management  plans, 
including  the  Donner  und  Blitzen  Wild 
and  Scenic  River  Management  Plan.  In 
ONDA  et  al.  v.  Green  et  al.,  953F.  Supp. 
1133  (D.  OR  1997)  BLM  is  enjoined  &x>m 
authorizing,  approving  or  allowing 
Certain  activities  on  public  land  within 
the  river  corridor  until  it  prepares  an 
EIS  and  approves  revisions  to  the  River 
Plan  that  address  these  activities.  These 
activities  include  domestic  livestock 
grazing,  construction  or  improvement  of 
parking  lots  and  roads  for  motorized 
vehicles,  and  construction  or 
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mainiendiice  oi  any  laciiiiy  or  project  to 
divert  or  impound  water.  Those 
elements  of  the  approved  plan  which 
were  not  challenged  or  found 
inadequate  will  remain  in  full  force  and 
effect.  Issues  expected  to  be  analyzed  in 
detail  include,  but  are  not  limited  to, 
riparian  vegetation  objectives; 
protection  and  enhancement  of  native 
plants,  including  Special  Status  species 
plants;  appropriate  levels,  timing, 
intensity,  and  locations  of  livestock 
grazing  within  the  river  corridor,  if  any; 
improving  existing  roads  and 
constructing  small  parking  areas  (to  the 
National  Historic  Register  listed  Riddle 
Brothers  Ranch)  located  within  the  river 
corridor;  timing  and  use  levels  of 
irrigation  (if  any)  of  meadows;  locations 
and  design  for  any  livestock  fences 
designed  to  exclude  livestock  from  the 
river  corridor  or  make  pasture  systems 
within  and  residual  pastures  outside  the 
corridor  to  form  functional  portions  of 
livestock  grazing  allotments;  potential 
reclassification  of  one  river  segment  to 
more  accurately  reflect  the  actual  level 
of  development  and  use  at  the  time  of 
river  designation;  and  other  issues  as 
identified  by  interest  groups  and 
individuals. 

The  final  decisions  for  the  Donner 
und  Blitzen  River  considered  through 
this  analysis  will  be  in  full  conformance 
with  the  new  SEORMP  as  well  as  the 
intent  of  the  Wild  and  Scenic  Rivers 
Act.  The  environmental  analysis  and 
public  and  interagency  review  processes 
anticipated  for  this  analysis  will  fully 
comply  with  the  BLM's  regulations  for 
land  use  planning,  including  Wild  and 
Scenic  River  Plan  amendments,  public 
involvement,  and  coordination  with 
other  Federal  agencies.  State,  local 
governments,  and  Indian  tribes,  (43  CFR 
1610.2,  1610.3  and  1610.5-5). 

Any  approved  decisions  which 
amend  the  Donner  und  Blitzen  River 
Plan  will  be  incorporated  into  the  Plan 
and  become  part  of  the  permanent 
planning  record.  Any  refinements  or 
clarifications  of  management  direction 
and  additional  information,  monitoring 
or  evaluation  reports  will  be 
incorporated  into  the  applicable  plans 
and  documented  through  published 
plan  maintenance  reports,  as  provided 
under  43  CFR  1610.5-^.  Copies  of 
previous  RMP  planning  project  notices, 
newsletters,  and  existing  land  use  and 
river  plans  are  available  in  the  Bums    • 
and  Vale  District  Offices  and  available 
for  inspection  during  normal  working 
hours. 

Disciplines  to  be  represented  on  the 
interdisciplinary  team  preparing  the 
SEORMP  and  revised  River  Plan  and 
EIS  include,  but  are  not  limited  to, 
archaeology,  anthropology,  economics. 


lands  and  minerals,  recreation, 
wilderness,  wildlife  biology,  fisheries, 
hydrology,  botanical,  soils,  geology, 
range  management,  and  wild  horse  herd 
management. 

Copies  of  this  announcement  or 
equivalent  information  are  being 
distributed  to  those  individuals  already 
on  the  Wild  and  Scenic  River  and 
SEORMP/EIS  mailing  lists.  To  be  added 
to  these  lists,  individuals  should  contact 
the  RMP  Team  Leader.  The  BLM  is 
inviting  comments  to  be  considered  in 
the  preparation  of  the  expanded  EIS  for 
the  revisions  to  the  Donner  und  Blitzen 
River  Plan.  Comments  may  be  addressed 
to  Miles  Brown,  Andrews  Resource  Area 
Manager,  at  the  Bums  District  Office. 
Comments  should  be  postmarked  by 
July  23,  1997.  No  public  meetings  have 
been  exclusively  scheduled  for  this 
proposal  at  this  time;  however,  meetings 
may  be  arranged  through  the  Andrews 
Resource  Area  Manager  or  RMP  Team 
Leader.  A  series  of  open  houses  or 
public  meetings  will  be  held  during  the 
90-day  comment  period  on  the  draft 
plans  and  EIS,  in  the  fall  of  1997.  Any 
public  meetings  will  be  announced  at 
least  15  days  in  advance.  The  purpose 
of  this  scoping  is  to  offer  the  public, 
tribes,  partner  agencies,  and  counties 
additional  time  to  provide  supplemental 
issues  or  information  to  the  EIS  process. 
Pursuant  to  7  CFR,  Part  1,  Sub-part  B, 
Section  1.27,  all  vtnitten  submissions  in 
response  to  this  notice  shall  be  made 
available  for  public  inspection 
including  the  submitter's  name,  unless 
the  submitter  specifically  requests 
confidentially.  Anonymous  comments 
will  not  be  accepted.  All  written 
submissions  from  business  entities  and 
organizations,  submitted  on  official 
letterhead,  in  response  to  this  notice 
shall  be  made  available  for  public 
inspection  in  their  entirety. 

Detailed  information  concerning  the 
proposed  SEORMP  and  revised  River 
Plan,  including  the  draft  EIS,  will  be 
available  at  a  later  date  at  BLM  offices 
in  Bums,  Vale,  and  Portland,  Oregon, 
and  at  scheduled  public  meetings.  In 
Bums  and  Ontario,  Oregon,  this 
information  will  also  be  available  at  the 
Harney  and  Malheur  public  libraries. 

Dated:  )une  17.  1997. 
NfichMl  T.  Green, 
Bums  District  Manager. 
|FR  Doc.  97-16324  Filed  6-20-97;  3.45  am) 
anjJNQ  CODE  4310-43-M 


UtKAMlMtNi  U«-  IMtlNltHlOH 

Bureau  of  Land  Management 
[NV-030-1 430-01;  N-57186] 

Cancellation  of  Proposed  Withdrawal; 
Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  has  canceled  its 
withdrawal  application  for  a  proposed 
National  Wild  Horse  and  Burro  Center 
in  Washoe  County,  Nevada.  The 
application  was  filed  on  July  27,  1993. 
The  Bureau  of  Land  Management  is  no 
longer  pursuing  the  establishment  of 
this  facility. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520,  702-785-6532. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
as  FR  Doc.  93-17770  in  the  Federal 
Register,  58  FR  40154-^0155,  July  27, 
1993,  for  the  Bureau  of  Land 
Management  to  withdraw  8,344.22  acres 
of  public  land  for  a  proposed  National 
Wild  Horse  £md  Burro  Center.  Partial 
Cancellation  of  Withdrawal  Application 
was  published  as  FR  Doc.  93-31888  in 
the  Federal  Register,  58  FR  69407, 
December  30,  1993.  as  to  7,704.22  acres. 
There  were  640  acres  remaining  in  the 
application.  Establishment  of  the 
proposed  facility  is  no  longer  being 
pursued  and  the  withdrawal  application 
has  been  canceled. 

The  segregative  effect  associated  with 
the  remaining  640  acres  terminated  in 
accordance  with  the  notice  published  as 
FR  Doc.  93-17770  in  the  Federal 
Register,  58  FR  40154-40155.  July  27. 
1993. 

Dated:  June  10. 1997. 
WiUiam  K.  Stowers, 
Lands  Team  Lead. 

|FR  Doc.  97-16261  Filed  6-20-97;  8:45  am) 
BILUNO  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
14,  1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
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properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  July  8,  1997. 
Carol  D.  Shall, 
Keeper  of  the  National  Register. 

Arkansas 

Lonoke  County 

First  Christian  Church,  ]ct.  of  2nd  and  Depot 
Sts.,  Lonoke.  97000748 

Pulaski  County 

Railroad  Call  Historic  District.  108, 112,  and 
114  S.  Pulaski  St.,  Little  Rock.  97000749 

California 

Los  Angeles  County 

Crank  House,  2186  Crary  St.,  Altadena 
vicinity,  97000751 

Santa  Barbara  County 

Acacia  Lodge,  109  Miramar  Ave.,  Santa 
Barbara,  97000750 

Delaware 

New  Castle  County 

Cooch's  Bridge  Historic  District  (Boundary 
Decrease),  W  of  Newark,  off  DE  896. 
Newark  vicinity,  97000790 

Sussex  County 

Thompson's  Island  Site  (Boundary  Increase), 
address  restricted.  Rohoboth  Beach 
vicinity,  97000789 

Georgia    ^ 

Habersham  County 

Oigetree  Farm,  Jet.  of  Pea  Ridge  Rd.  and 
Paradise  Park  Rd.,  View.  97000753 

Meriwether  County 

Carme)  Rural  Historic  District,  E  of  GA  85. 
Roughly  bounded  by  Winky  Branch,  Gable 
and  Sullivan  Mill  Rds.,  Flint  R.,  and  White 
Oak  Ct.,  Alvaton  vicinity,  97000752 

Richmond  County 

Sands  Hill  Historic  District,  Roughly 
bounded  by  Monte  Sano  and  North  View 
Aves.,  Mount  Auburn  St.,  )ohns  Rd..  and 
Augusta  Country  Club.,  Augusta,  97000754 

Washington  County 

Warthen  Historic  District,  Jet.  of  GA  15,  GA 
102.  Warthen  St..  Old  Sadersville-Spaita 
and  Walker  Dairy  Rds..  Warthen,  97000755 

Idaho 

Bannock  County 

Lava  High  School  Gymnasium,  202  W.  Fife. 
Lava  Hot  Springs,  97000764 

Blaine  County 

Cold  Springs  Pegram  Truss  Railroad  Bridge 
(Pegrem  Truss  Railroad  Bridges  of  Idaho 
MPS)  Over  the  Big  Wood  R.  0.5  mi.  S  of 
jet.  of  US  93  abd  ID  367.  Ketchum  vicinity, 
97000762 

Gimlet  Pegram  Truss  Railroad  Bridge 
(Pegrem  Truss  Railroad  Bridges  of  Idaho 
MPS).  Over  the  Big  Wood  R  0.5  mi.  S  of 


jet.  of  US  93  and  E.  Fork  Wood  River  Rd., 
Ketchum  vicinity,  97000757 

Fremont  County 

Conant  Creek  Pegram  Truss  Railroad  Bridge 
(Pegram  Truss  Railroad  Bridges  of  Idaho 
MPS),  Over  the  Conant  Creek.  1  mi.  S  of 
jet.  of  Squirrel  Rd.  and  Old  Ashton-Victor 
RR  spur  tracks,  Grainville  vicinity, 
97000756 

Independent  Order  of  Odd  Fellows  Hall,  Jet. 
of  6th  Ave.  and  Main  St.,  Ashton, 
97000763 

St.  Anthony  Pegram  Truss  Railroad  Bridge 
(Pegram  Truss  Railroad  Bridges  of  Idaho 
MPS).  Over  Henry's  Fork  0.5  mi.  S  of  jet. 
of  S.  Parker  Rd.  and  West  Belt  Branch  RR 
tracks,  St.  Anthony  vicinity,  97000761 

Gem  County 

Sweet  Methodist  Episcopal  Church,  7200 
Sweet-Ola  Hwy,  Sweet,  97000766 

Jefferson  County 

Grace  Pegram  Truss  Railroad  Bridge  (Pegram 
Truss  Railroad  Bridges  of  Idaho  MPS). 
Over  the  Bear  R.  0.5  mi.  NNW  of  jet.  of  ID 
34  and  Turner  Rd.,  Grace  vicinity, 
97000758 

Ririe  A  Pegram  Truss  Railroad  Bridge 
(Pegram  Truss  Railroad  Bridges  of  Idaho 
MPS),  Over  the  Snake  R.  1  mi.  NNE  of  jet. 
of  Heise  Rd.  and  East  Belt  Branch  RR 
tracks,  Ririe  vicinity,  97000759 

Ririe  B  Pegram  Tmss^Railroad  Bridge 
(Pegram  Truss  Railroad  Bridges  of  Idaho 
MPS),  Over  the  Snake  R.  flood  channel,  0.5 
mi.  NNE  of  jet.  of  Heise  Rd.  and  East  Belt 
Branch  RR  tracks,  Ririe  vicinity,  97000760 

Kootenai  County 

Young,  Samuel  and  Ann,  House,  120  4th 
Ave.,  Post  Falls,  97000765 

Louisiana 

East  Baton  Rouge  Parish,  Baton  Rouge 
National  Cemetery  (Civil  War  Era  National 
Cemeteries  MPS),  220  N.  19th  St.,  Baton 
Rouge,  97000768 

Rapides  Parish,  Alexandria  National 
Cemetery  (Civil  War  Era  National 
Cemeteries  MPS),  209  Shamrock  Ave.. 
Pineville,  97000767 

Mississippi 

Alcorn  County 

Union  Earthworks.  0.5  mi  NE  of  jet.  of  US  45 
and  MS  356,  Rienzi  vicinity.  97000770 

Holmes  County 

Holmes  County  State  Park  (State  Parks  in 
Mississippi  built  by  the  CCC.1934-1942 
MPS),  Between  1-55  and  MS  51.  1  mi.  S 
of  Durrant,  Durrant  vicinity,  97000769 

Nebraska 

Scotts  Bluff  County 

Sandford  Hall.  130625  County  Rd.  E., 
Mitchell,  97000771 

New  Jersey 

Camden  County 

Oaks  Historic  District.  The.  Roughly  bounded 
by  W.  Maple  Ave.,  Browning  Rd..  Volan 
St..  and  Oiak  Terrace,  Merchantville. 
97000772 


Essex  County 

St.  Casimir's  Roman  Catholic  Church,  164 
Nichols  St.,  Newark,  97000773 

New  Mexico 

Bernalillo  County 

Barelas — South  Fourth  Street  Historic  District 
(Auto-oriented  Commercial  Development 
in  Albuquerque  MPS)  4th  St.  from  Stover 
Ave.  to  Bridge  St.,  Albuquerque,  97000774 

North  Carolina 

Wake  County 

Purefoy — Chinn  Plantation  (Boundary 
Decrease).  E  side  of  US  1 .  0.3  mi.  N  of  US 
lA.  Wake  Forest  vicinity,  97000788 

Pennsylvania 

Philadelphia  County 

Philadelphia  National  Cemetery  (Civil  War 
Era  National  Cemeteries  MPS).  Jet.  of 
Haines  St.  and  Limekiln  Rd.,  Philadelphia, 
97000775 

South  Carolina 

Beaufort  County 

McLeod  Farmstead.  Seabrook  Rd.  1  mi.  W  of 
SC  21  and  10  mi.  N  of  Beaufort.  Seabrook. 
97000776 

Richland  County 

McMaster  School.  1106  Pickens  St., 
Columbia,  97000777 

Saluda  County 

Stevens — Dom  Farmstead,  Co.  Rd.  156.  0.5 
mi.  S  of  jet.  of  Co.  Rd.  156  and  US  178, 
Saluda.  97000778 

Tennessee 

Rhea  County  Broyles — Darwin  House,  108 
Idaho,  Dayton,  97000779 

Texas 

Hidalgo  County 

Miller,  Sam  and  Marjorie,  House,  707  N.  15th 
St.,  McAllen.  97000780 

Stephens  County 

Stephens  County  Courthouse,  200  W.  Walker 
St.  Breckenridge,  97000781 

West  Virginia 

Gilmer  County 

Duck  Run  Cable  Suspension  Bridge,  Over  the 
Kanawha  R.  S  of  jet.  of  WV  5  and  WV  30. 
Trubada.  97000783 

Kanawha  County 

St.  Albans  Chesapeake  and  Ohio  Railroad 
Depot.  410  4th  Ave..  SL  Albans,  97000785 

Preston  County 

Terra  Alta  Bank,  109  E.  Washington  St,  Terra 
AlU, 97000786 

Putnam  County 

Gold  Houses.  The,  503  and  505  N.  Second 
St.  Mason,  97000784 

Wetzel  County 

War  Memorial  Building,  501  N.  Main  St, 
New  Martinsville,  97000787 
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Wiaconsin 

La  Crosse  County 

Bell  Coulee  Shelter  fWisconsin  Indian  Rock 
Art  Sites  MPS),  address  restricted,  Mindorb 
vicinity.  97000782 

|FR  Doc.  97-16384  Filed  6-20-97;  8:45  am] 

BILUNQ  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  their 
expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  July  23.  1997.  To  be  assured 
of  consideration. 

FO«  FURTHER  WFORMATION  CONTACT:  To 
request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  You 
may  also  contact  Mr.  Trelease  at 
jtieleasdos  mre .  gov . 

SUPPtEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  found  at  30  CFR  Part  761. 
Areas  designated  by  act  of  Congress,  and 
Part  876,  Acid  mine  drainage  treatment 
and  abatement  program.  OSM  is 
requesting  a  3-year  term  of  approval  of 
these  information  collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  these  collections  of 


information  are  1029-0102  and  1029- 
0104,  respectively. 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notices  soliciting 
comments  on  these  collections  of 
information  were  published  on  April  7, 
1997  (62  FR  16606),  for  Part  876,  and  on 
April  10,  1997  (62  FR  17635).  for  Part 
761.  No  comments  were  received  from 
either  notice.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  Areas  Designated  by  Act  of 
Congress— 30CFR  Part  761. 

OMB  Control  Number:  1029-0102. 

Summary:  OSM  and  State  regulatory 
authorities  use  the  information  collected 
under  30  CFR  Part  761  to  ensure  that 
persons  planning  to  conduct  surface 
coal  mining  operations  on  the  lands 
protected  by  §  522(e)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  have  the  right  to  do  so  under  one 
of  the  exemptions  or  waivers  provided 
by  this  section  of  the  Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Persons 
plaiming  to  conduct  coal  mining  and 
reclamation  operations  and  State 
regulatory  authorities. 

Total  Annual  Responses:  620. 

Total  Annual  Burden  Hours:  1 .6 
hours. 

Title:  Acid  mine  drainage  treatment 
and  abatement  program.  30  CFR  876. 

OMB  Control  Number:  1029-0104. 

Summary:  This  part  establishes  the 
requirements  and  procedures  allowing 
State  and  Indian  Tribes  to  establish  acid 
mine  drainage  abatement  and  treatment 
programs  under  the  Abandoned  Mine 
Land  fund  as  directed  through  Public 
Law  101-508. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  and  Indian  Tribes. 

Total  Annual  Responses:  1 . 

Total  Annual  Burden  Hours:  350. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer.  725 
17th  Street,  NW.  Washington,  DC  20503. 


Dated:  June  18, 1997. 
Richard  G.  Brjrson, 

Chief,  Division  of  Regulatory  Support. 

IFR  Doc.  97-16330  Filed  6-20-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  survey. 

Protocol:  COPS  MORE  (Making  Oficer 
Redeployment  Effective)  '95. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  23,  1997. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC,  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice, 
Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington  DC,  20530.  Additionally 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Overview  of  this  information 
collection. 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Survey  Protocol:  COPS  MORE  (Making 
Officer  Redeployment  Effective)  '95. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  18/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State,  local  and  tribal  law 
enforcement  agencies  that  received  a 
COPS  MORE  '95  grant  and  that  were 
selected  to  participate  in  a  phone 
survey.  COPS  MORE  (Making  Officer 
Redeployment  Effective)  '95  provided 
grant  monies  to  selected  law 
enforcement  agencies  that  submitted 
grant  applications  requesting  financial 
assistance  for  the  purchase  of 
equipment,  hiring  of  civilians,  and 
provision  of  overtime  resulting  in  the 
redeployment  of  law  enforcement 
officers  to  community  oriented  policing 
activities.  The  1994  Crime  Bill  states 
that  grants  for  equipment,  technology, 
and  support  systems  may  not  be 
awarded  in  FY  1998-2000  unless  the 
Attorney  General  has  certified  that 
grants  awarded  in  fiscal  years  1995- 
1997  have  resulted  in  an  increase  in  the 
number  of  officers  deployed  in 
community  policing,  the  survey  in 
consideration  covers  all  areas  necessary 
to  determine  the  effectiveness  of  COPS 
MORE  '95  in  meeting  the  above  criteria. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Survey  Protocol:  COPS  MORE 
(Making  Officer  Redeployment 
Effective)  "95:  Approximately  200 
respondents,  at  1.25  hours  per  response 
(including  record-keeping). 

(6)  Estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection: 
approximately  250  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 


Dated:  June  17, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(PR  Doc.  97-16252  Filed  &-20-97;  8:45  am) 
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FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  16-87] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  TIME:  Monday,  June  30, 1997. 
9:30  a.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 
STATUS:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579; 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  IX),  )une  18, 1997 
Jndith  H.  Lock, 
Administrative  Officer. 
[FR  Doc.  97-16440  Filed  6-18-97;  4.52  pm] 
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FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  17-07] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATES  AND  TIMES:  Monday,  July  7,  1997. 
10:00  a.m.  to  5:00  p.m.  Tuesday,  July  8, 
1997.  10:00  a.m.  to  5:00  p.m. 
Wednesday.  July  9,  1997,  10:00  a.m.  to 
5:00  p.m.  Thursday,  July  10,  1997.  10:00 
a.m.  to  5:00  p.m.  Friday.  July  11. 1997. 


10:00  a.m.  to  5:00  p.m.  Monday,  July  14, 
1997,  10:00  a.m.  to  5:00  p.m.  Tuesday, 
July  15,  1997,  10:00  a.m.  to  5:00  p.m. 
Wednesday,  July  16, 1997, 10:00  a.m.  to 
5:00  p.m.  Thursday,  July  17,  1997,  10:00 
a.m.  to  5:00  p.m.  Friday,  July  18,  1997, 
10:00  a.m.  to  5:00  p.m. 
SUBJECT  MATTER:  (1)  Oral  Hearings  on 
Objections  to  the  Commission's 
Proposed  Decision  on  the  Scope  of  the 
Holocaust  Survivors  Claims  Program, 
Decision  No.  HS-I,  issued  June  16,  1997; 
(2)  Consideration  of  individual 
Proposed  Decisions  on  claims  of 
Holocaust  survivors  against  Germany. 
STATUS:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579; 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC.  June  18, 1997. 
Judith  H.  Lock, 
Administrative  Officer. 
[FR  Doc.  97-16441  Filed  6-18-97;  4:52  pm] 
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DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NUH138] 

RIN1121-ZA84 

National  Institute  of  Justice 
Solicitation  "Data  Resources  Program 
Funding  for  the  Analysis  of  Existing 
Data' 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTKM:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Data  Resources 
Program  Fimding  for  the  Analysis  of 
Existing  Data." 

DATES:  The  deadlines  for  receipt  of 
proposals  are  close  of  business  August 
15  and  Decemt)er  15.  1997.  and  April 
15,  August  15,  and  December  15. 1998. 
ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.  Room  303, 
Washington.  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
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Notice- 


SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Section  201-03,  as 
amended.  42  U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  is 
seeking  applicants  to  conduct  original 
research  using  data  from  the  National 
Archive  of  Crii^Snal  Justice  Data, 
especially  data  from  previous  NIJ- 
funded  projects.  The  Institute  is 
particularly  interested  in  proposals 
addressing  these  issues:  sentencing, 
drugs  and  the  criminal  justice  system, 
violence,  and  policing.  Special 
consideration  will  be  given  to  proposals 
providing  direct  applications  to 
criminal  justice  policy  or  practice  or 
suggesting  innovative  applications  of 
emerging  statistical  techniques  and 
analytic  methodologies. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Data  Resources 
Program  Funding  for  the  Analysis  of 
Existing  Data"  (refer  to  document  no.  SL 
000232).  The  solicitation  is  available 
electronically  via  the  NCJRS  Bulletin 
Board,  which  can  be  accessed  via  the 
Internet.  Telnet  to  ncjrsbbs.ncjrs.org,  or 
gopher  to  ncjr8.org:71.  For  World  Wide 
Web  access,  connect  to  the  NCJRS 
Justice  Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 

Dated: 
Jenmj  Travis,  Oiractar. 

National  Institute  of  Justice. 

|FR  Doc.  97-16344  Filed  6-20-97;  8:45  am) 
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Natior.ai  nst'!ute  of  Justice 

So(!c;ta»ii;.r  'o-  ^*^«ctlveness of 
V'CTims  -1'  T'lr^*^  Act  Funding  in 
Meet  "q  >^^  NfH^cis  of  Crime  Victims 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

Sv,m»i«ary:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Effectiveness  of 
Victims  of  Crime  Act  Funding  in 
Meeting  the  Needs  of  Crime  Victims." 


DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  August  1 , 
1997. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Effectiveness  of 
Victims  of  Crime  Act  Funding  in 
Meeting  the  Needs  of  Crime  Victims" 
(refer  to  document  no.  SL000231).  For 
general  information  about  application 
procedures  for  solicitations  or  for  copies 
of  the  solicitations,  application 
guidelines  and  forms,  please  call  the 
U.S.  Department  of  Justice  Response 
Center  1-800-421-6770.  The  solicitation 
is  available  electronically  via  the  NCJRS 
Bulletin  Board,  which  can  be  accessed 
via  the  Internet.  Telnet  to 
ncjrsbbs.ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  Worid  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.btminij.  Those 
without  Internet  access  can  dial  the 
NCJRS  Bulletin  Board  via  modem:  dial 
301-73ft-8895.  Set  the  modem  at  9600 
baud,  8-N-l. 

SUPPt.EMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Section  201-03,  as 
amended.  42  U.S.C.  3721-23  (1994). 

Backgrowid 

The  National  Institute  of  Justice  (NIJ), 
with  the  support  of  the  Office  for 
Victims  of  Crime  (OVC),is  undertaking  a 
multi  year  evaluation  effort  to  assess  the 
effectiveness  of  tKe  Victims  of  Crime 
Act  (VOCA)  funded  compensation  and 
assistance  programs  in  meeting  the 
needs  of  crime  victims.  The  overall 
program  will  yield:  (a)  A  needs 
assessment  from  the  victim's  point  of 
view;  (b)  an  assessment  of  the  services 
available  to  victims  from  VOCA  and 
other  federally-funded  victim  programs 
of  financial  compensation  and 
assistance,  as  well  as  other  local  and 
private  victim  services;  (c)  identification 
of  immet  needs  such  as  gaps  in  service 
or  access  to  compensation;  and  (d) 
suggestions  for  improving  the  delivery 
of  and  payment  for  services  to  all  crime 
victims.  The  products  from  this  effort 
will  provide  an  evaluation  of  VOCA 
compensation  and  assistance  programs, 
along  with  guidelines  for  increasing 
their  utility  and  effectiveness  in  meeting 
the  needs  of  crime  victims. 


This  solicitation  is  the  first  phase  in 
the  effort;  it  will  fund  innovative  and 
creative  pilot  tests  of  recommended 
approaches  to  be  followed  in  a 
subsequent  separately-funded  national 
effort  to  identify  crime  victims  and  their 
needs,  the  sources  of  aid  they  sought 
and  received  to  meet  these  needs,  the 
adequacy  of  this  aid  in  meeting  those 
needs,  and  the  impact  of  VOCA  in 
meeting  those  needs. 

Jeremy  Travis,  Director, 

National  Institute  of  Justice. 

(PR  Doc.  97-16343  Filed  6-20-97;  8:45  am] 

BILUNQ  COOE  4410-18-P 


DEPAP   MEnJT  of  labor 

Er  p  >)^  nent  and  Training 
Admir  s*'atM3n 

Qovemor's  Coordination  and  Special 
Services  Plan  fGCSSP);  Comment 
Request 

ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
collection  of  the  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  22.  1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the  r 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Barbara  DeVeaux,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW.,  Room 
N4670,  Washington,  IX:.  20210;  Internet 
Address:  DeVeauxB@DOLETA.GOV; 
telephone  number  (202)  219-7533, 
extension  165  (this  is  not  a  toll-free 
numberl 

SUPPLEMIM'&M'  ,r<- uRMATtOW: 

I.  Background 

Pursuant  to  section  121(a)  of  the  Job 
Training  Reform  Amendments  of  1992 
(Pub.  L.  102-367,  September  7,  1992, 
effective  July  1,  1993)  "any  State 
seeking  financial  assistance  under  this 
Act  shall  submit  a  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP)  for  two  program  years  to  the 
Secretary  describing  the  use  of  all 
resources  provided  to  the  State  and  its 
service  delivery  areas  under  this  Act 
and  evaluating  the  experience  over  the 
preceding  two  years." 

n.  Current  Actions 

States  are  required  to  submit  a  new 
GCSSP  biennially. 

Type  of  Review:  Reinstatement 
without  change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Governor's  Coordination  and 
Special  Services  Plan  (GCSSP). 

OMB  Number:  1205-0336. 

Recordkeeping:  These  records  must  be 
kept  for  a  minimum  of  three  years  after 
the  affected  program  dates. 

Affected  Public:  State  and  local 
governments. 

Total  Respondents:  59. 

Frequency:  Biennially. 

Total  responses:  59. 

Average  Time  per  Response:  50  hours. 

Estimated  Total  Burden  Hours:  2,950. 

Total  Burden  Cost  (capital/startup): 
Federal  cost  of  S54,629.  This  represents 
20  percent  of  five  GS-13's  salaries.  It  is 
estimated  that  five  GS-13's  will  spend 


20  percent  of  his/her  time  on  the 
preparation  clearance  and 
dissemination  of  instructions  and  the 
review  and  processing  of  the  incoming 
GCSSP  for  each  State. 

State  cost  would  be  $1,100  per 
submission.  The  individual  preparing 
the  request  is  likely  to  be  earning 
$45,000  per  year  or  $22.00  per  hour 
times  50  hours  of  preparation. 

Total  Burden  Cost  (operating/ 
maintaining):  Burden  cost  for  operating 
and  maintaining  is  the  amount  of  money 
allowed  for  the  administration  of  JTPA. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  13, 1997. 
Peter  E.  Rell, 

Acting  Administrator,  Office  of  fob  Training 

Programs. 

[FR  Doc.  97-16366  Filed  6-20-97;  8:45  am] 

BILLMQ  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Na:  vt-  Ame-  ;a:  Employn>ent  and 
Training  Council;  Pe-ewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
the  Secretary  of  Labor  has  determined 
that  the  renewal  of  the  Native  American 
Employment  and  Training  Council  is  in 
the  public  interest  consistent  with  the 
requirements  of  title  IV,  section 
401(k)(l)  of  the  Job  Training  Partnership 
Act  (JTPA). 

The  Council  will  provide  advice  to 
the  Assistant  Secretary  for  Employment 
and  Training  regarding  the  overall 
operation  and  administration  of  Native 
American  programs  authorized  under 
title  rv,  section  401,  as  amended,  as 
well  as  the  implementation  of  other 
programs  providing  services  to  Native 
American  youth  and  adults  under  this 
Act.  The  Assistant  Secretary  views  the 
Council  as  the  primary  vehicle  to 
accomplish  the  Department's 
commitment  to  work  in  partnership 
with  the  Indian  and  Native  American 
community  on  employment  and  training 
concerns. 

The  Council  shall  consist  of  no  less 
than  17  Indians,  Alaskan  Natives,  and 
Hawaiian  Natives  appointed  by  the 
Secretary  from  among  individuals 
nominated  by  Indian  tribes  or  Indian, 
Alaskan  Native,  or  Hawaiian  Native 
organizations.  An  equitable  geographic 


distribution  will  be  sought,  in  addition 
to  appropriate  representation  of  both 
tribes  and  non-tribal  organizations.  The 
members  shall  not  be  compensated  and 
shall  not  be  deemed  to  be  employees  of 
the  United  States. 

The  Council  will  function  solely  as  an 
advisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  vfiU  be  filed 
under  the  Act  15  days  from  the  date  of 
this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Native  American  Employment 
and  Training  Council.  Such  comments 
should  be  addressed  to:  Mr.  Thomas  M. 
Dowd,  Chief,  Division  of  Indian  and 
Native  American  Programs,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW,  Room 
N^641,  Washington,  DC  20210. 
Telephone:  (202)  219-8502  ext  119  (this 
is  not  a  toll  free  number). 

Signed  at  Washington,  DC  this  17th  day  of 
June,  1997. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
[FR  Doc.  97-16367  Filed  6-20-97;  8:45  am) 

BILUNG  COOE  4S10-30-M 


DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Number  ICR-97-19] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Access  to 
Employee  Exposure  and  lyiedical 
Records 

agency:  Occupatonal  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  pro(>osed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (U.S.C.  3506{c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 


Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Access  to  Employee  Exposure  and 
Medical  Records  Standard  29  CFR 
1910.1020.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Comments  must  be  submitted  on 
or  before  August  22,  1997. 
A0CME8SES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-19,  U.S.  Department  of 
Labor,  Room  N-2625.  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
telephone  (202)  219-7894. 

Written  comments  limited  to  10  pages 
or  fewer  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Todd  Owen.  Directorate  of 
Health  Standards  Programs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue.  NW,  Washington,  IX  20210. 
Telephone:  (202)  219-7075.  Copies  of 
the  referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Barbara  Bielaski  at  (202) 
219-8076  or  Todd  Owen  at  (202)  219- 
7075.  For  electronic  copies  of  the 
Information  Collection  Request  on 
Access  to  Employee  Exposure  and 
Medical  Records  contact  OSHA's 
WebPage  on  Internet  at  http:// 
www.osha.gav/  and  click  on  standards. 

SjPo   ems  n'ARY  INFORMATIOH: 

■     8,1'  kiirimnd 

I  ne  purpose  of  the  Access  to 
Employee  Exposure  and  Medical 


Records  Standard  and  its  information 
collection  requirements  are  to  provide 
employees  and  their  designated 
representatives  the  right  to  access 
relevant  exposure  and  medical  records, 
and  to  provide  representatives  of  the 
Assistant  Secretary  the  right  of  access  to 
these  records  in  order  to  fulfill 
responsibilities  under  the  Occupational 
Safety  and  Health  Act.  Access  by 
employees,  their  representatives,  and 
the  Assistant  Secretary  is  necessary  to 
yield  both  direct  and  indirect 
improvements  in  the  detectiofi, 
treatment,  and  prevention  of 
occupational  disease.  Each  employer  is 
responsible  for  assuring  compliance 
with  this  standard,  but  the  activities 
involved  in  complying  with  the  access 
to  medical  records  provisions  can  be 
carried  out,  on  behalf  of  the  employer, 
by  the  physician  or  other  health  care 
personnel  in  charge  of  employee 
medical  records. 

n.  Current  Actions 

This  action  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  paperwork 
requirements  in  the  Access  to  Employee 
Exposure  and  Medical  Records 
Standards. 

Extension  is  necessary  to  continue  to 
allow  employee,  employee  designated 
representatives  and  OSHA  access  to 
exposure  and  medical  records. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Access  to  Employee  Exposure 
and  Medical  Records  29  CFR  1910.1020. 

OMB  Number:  1218-0065. 

Agency  Number:  Docket  Number  ICR- 
97-19. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government.  State  and 
Local  governments. 

Total  Respondents:  747,874. 

Frequency:  On  occasion. 

Total  Responses:  3.068,284. 

Average  Time  per  Response:  0.15 
hour. 

Estimated  Total  Burden  Hours: 
448,886. 

Total  Annualized  capital/startup 
costs:  0 

Total  initial  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $10.00  (for  shipping  records  to 
the  National  Institute  for  Occupational 
Safety  and  Health)  Comments  submitted 
in  response  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 


Dated:  June  17. 1997. 
Adam  M.  Finkel, 

Director.  Directorate  of  Health  Standards 
Programs. 

|FR  Doc.  97-16368  Filed  6-20-97;  8:45  am) 
nUlNO  CODE  4510-26-M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10346,  et  al.] 

Proposed  Exemptions;  1st  Source 
Bank 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Conmients  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
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Room  of  Pension  and  Welfare  BeneHts 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate) 
SUPPLEMENTARY  INFOfiMA    ON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretar>'  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Ist  Source  Bank  Located  in  South  Bend, 
Indiana 

(Application  No  D-103461 

PropuM-il  (  vemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  F.R.  32836,  32847.  August  10. 
1990).  < 

Section  I — Exemption  for  In-Kind 
Transfer  of  Assets 

If  the  exemption  is  granted  the 
restrictions  of  section  406(a)  and  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply,  effective  September  19. 
1996,  to  the  in-kind  transfer  to  separate 
series  of  an  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
Funds)  to  which  1st  Source  Bank  or  any 
of  its  affiliates  (collectively,  the  Bank) 
serves  as  investment  advisor,  and  may 
provide  other  services,  of  the  assets  of 
various  employee  benefit  plans  (the 
Plans)  that  are  held  in  certain  collective 
investment  funds  (the  CIFs)  maintained 
by  the  Bank  or  otherwise  held  by  the 
Bank  as  trustee,  investment  manager,  or 
in  any  other  capacity  as  fiduciary  on 
behalf  of  the  Plans,  in  exchange  for 
shares  of  such  Fimds;  provided  that  the 
following  conditions  are  met: 
(A)  A  fiduciary  (the  Second 
Fiduciary)  who  is  acting  on  behalf  of 
each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (G)  of 
Section  III  below,  receives  in  advance  of 
the  investment  by  the  Plan  in  any  of  the 
Funds  a  full  and  detailed  written 
disclosure  of  information  concerning 
such  Fund,  including,  but  not  limited 
to: 

(1)  A  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Plan  is  considering  investing, 

(2)  A  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  services,  any 
fees  for  secondary  services  (Secondary 
Services),  as  defined  in  paragraph  (H)  of 
section  III  below,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Plan  and 
by  such  Fimds  to  the  Bank,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  such  fees, 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  in  the  Funds 
to  be  appropriate  for  the  Plan. 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Plan  may  be  invested  in  the  Funds, 
and.  if  so.  the  nature  of  such  limitations, 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  this  prop>osed 
exemption  and/or  a  copy  of  the  final 
exemption; 

(B)(1)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests,  the  Bank 
will  provide  the  Second  Fiduciary  of 
such  Plan: 

(a)  At  least  annually  with  a  copy  of  an 
updated  prospectus  of  such  Fund, 

(b)  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information  or 
some  other  written  statement)  which 


contains  a  description  of  all  fees  paid  by 
the  Fund  to  the  Bank; 

(2)  On  the  basis  of  the  information 
described  above  in  paragraph  (A)  of  this 
section  I,  the  Second  Fiduciary 
authorizes  in  writing  the  in-kind 
transfer  of  assets  of  the  Plans  in 
exchange  for  shares  of  the  Funds,  the 
investment  of  such  assets  in 
corresponding  portfolios  of  the  Fimds, 
and  the  fees  received  by  the  Bank  in 
connection  with  its  services  to  the 
Fimds,  such  authorization  by  the 
Second  Fiduciary  to  be  consistent  with 
the  responsibilities,  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
of  Title  I  of  the  Act; 

(C)  No  sales  commissions  or  other  fees 
are  paid  by  the  Plans  in  connection  with 
the  purchase  of  Fund  shares  through  the 
in-kind  transfer  of  Plan  assets  in  the 
CIFs,  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  such 
shares  by  the  Plans  to  the  Fund; 

(D)  All  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  CIFs  or 
all  or  a  pro  rata  portion  of  the  assets  of 
the  Plans  held  by  the  Bank  in  any 
capacities  as  fiduciary  on  behalf  of  such 
Plans  are  transferred  in-kind  to  the 
Funds  in  exchange  for  shares  of  such 
Funds; 

(E)  The  Plans  receive  shares  of  the 
Funds  that  have  a  total  net  asset  value 
that  is  equal  to  the  value  of  the  assets 
of  the'Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer, 
based  on  the  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs; 

(F)  The  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs  to  be 
transferred  in-kind  in  exchange  for 
shares  is  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7(b) 
(Rule  17a-7),  issued  by  the  Securities 
and  Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  and 
the  procedures  established  by  the  Funds 
pursuant  to  Rule  1 7a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  day 
preceding  the  CIF  or  Plan  transfers 
determined  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  the  Bank; 
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(G)  For  all  conversion  transactions 
that  occur  after  the  date  of  publication 
in  the  Federal  Register  of  a  notice 
proposing  this  exemption:  Not  later  than 
thirty  (30)  days  after  completion  of  each 
in-kind  transfer  of  assets  of  the  Flans  or 
the  CIFs  in  exchange  for  shares  of  the 
Funds,  the  Bank  sends  by  regular  mail 
to  the  Second  Fiduciary,  as  defined  in 
paragraph  (G)  of  Section  m  below,  a 
written  confirmation  which  contains  the 
following  information: 

(1)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  Investment 
Company  Act  of  1940; 

(2)  The  price  of  such  asset  involved  in 
the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets; 

(H)  No  later  than  ninety  (90)  days 
after  completion  of  each  in-kind  transfer 
of  assets  of  the  Flans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  the 
Bank  sends  by  regular  mail  to  the 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (G)  of 
section  m  below,  a  written  confirmation 
that  contains  the  following  information: 

(1)  The  number  of  GIF  units  held  by 
each  affected  Plan  immediately  before 
the  transfer,  the  related  per  unit  value, 
and  the  aggregate  dollar  value  of  the 
units  transferred;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  each  affected  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  aggregate 
dollar  value  of  the  shares  received; 

(I)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Plans  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2]  of  the 
Act; 

(J)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  Investment  Company  Act  of  1940  in 
connection  with  the  transactions 
described  herein: 

(K)  The  Plans  are  not  sponsored  by 
the  Bank; 

(L)  All  dealings  between  the  Plans 
and  any  of  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Plans  than  dealings 
between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans;  and 

(M)  The  requirements  of  Prohibited 
Tran.saction  Class  Exemption  77-4  (42 
FR  18732,  April  8,  1977)  are  met  with 
respect  to  all  arrangements  under  which 


investment  advisory  fees  are  paid  to  the 
Bank  directly  or  indirecUy  by  Plans 
with  assets  invested  in  the  Funds. 

Section  n — General  Conditions 

(A)  The  Bank  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons,  as  described  in 
paragraph  (B)  of  this  section  II,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that: 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period,  and 

(2)  No  party  in  interest,  other  than  the 
Bank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  503(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(B)  of  this  section; 

(B)(1)  Except  as  provided  in 
paragraph  (B)(2)  of  this  section  11  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (A)  of  section  II  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(a)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(b)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(c)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  (B)(1)(b)  and  (B)(1)(c)  of  tiiis 
section  II  shall  be  authorized  to  examine 
trade  secrets  of  the  Bank  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  HI — Definitions 

For  purposes  of  this  exemption: 

(A)  The  term  "Bank"  means  1st 
Source  Bank  and  any  affiliate  of  the 
Bank,  as  defined  in  paragraph  (B)  of  this 
section  m. 

(B)  An  "affiliate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 


(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person, 
apd 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(C)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(D)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
investment  company  or  companies 
registered  under  the  Investment 
Company  Act  of  1940  for  which  the 
Bank  serves  as  investment  adviser,  and 
may  also  provide  custodial  or  other 
services  as  approved  by  such  Funds. 

(E)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(F)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  terra  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(G)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
uiuelated  to  the  Bank  if: 

(1)  Such  Second  Fiduciary  directiy  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank, 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
the  Bank  (or  is  a  relative  of  such 
person),  or 

(3)  Such  Second  Fiduciary  directiy  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner,  or 
employee  of  the  Bank  (or  a  relative  of 
such  persons)  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/advisor,  (ii)  the  approval  of 
any  purchase  or  sale  by  the  Plan  of 
shares  of  the  Funds,  and  (iii)  the 
approval  of  any  change  of  fees  charged 
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to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  section  I  above,  then  paragraph  (G)(2) 
of  section  III  above  shall  not  apply. 

(H)  The  term  "Secondary  Service" 
means  a  service,  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  brokerage,  administrative  or 
any  other  service. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of 
September  19,  1996. 

Summary  of  Facts  and  Representations 

1 .  The  Bank  is  a  state  chartered 
banking  association  having  its  principal 
office  in  South  Bend,  Indiana.  The  Bank 
has  total  nontrust  assets  of 
approximately  Si. 74  billion  and  trust 
assets  of  approximately  $1.17  billion. 
The  1st  Source  Corporation,  with 
headquarters  in  South  Bend,  owns  all  of 
the  outstanding  stock  of  the  Bank. 

2.  The  Plans  involved  in  the 
transactions  for  which  the  Bank  requests 
exemptive  relief  are  numerous  plans  for 
which  the  Bank  has  acted  or  will  act  as 
fiduciary  and  has  exercised  or  will 
exercise  investment  discretion  with 
respect  to  all  or  a  portion  of  the  assets 
of  such  Plans.*  For  this  reason,  specific 
information  relating  to  each  individual 
Plan  does  not  appear  in  the  application. 
However,  it  is  anticipated  that  the  Plans 
include  or  will  include  various 
employee  benefit  plans,  as  defined  by 
section  3(3)  of  the  Act.  and  certain  plans 
or  trusts  as  defined  by  section  4975(e)(1) 
of  the  Code.  These  Plans  are  sponsored 
or  maintained  by  parties  unrelated  to 
the  Bank  ^  and  include,  among  others, 
pension,  profit  sharing,  stock  bonus, 
and  other  retirement  plans  qualified  for 
tax  purposes  under  section  401(a)  of  the 
Code,  voluntary  employees'  beneficiary 
associations  and  other  welfare  benefit 
plans,  and  individual  retirement 
accounts  and  simplified  employee 
pension  plans  described  in  section  408 
of  the  Code. 

The  Bank  represents  that,  as  fiduciary, 
it  exercises  investment  discretion  with 
respect  to  all  or  a  portion  of  the  assets 
of  approximately  443  such  Plans  having 
total  assets  under  management  by  the 
Bank  of  approximately  $443  million. 
The  Bank  receives  compensation  for 
serving  as  fiduciary  with  respect  to 
these  Plans  in  accordance  with  standard 
published  fee  schedules  or  as  otherwise 


agreed  upon  by  the  Bank  and  the 
sponsors  of  such  Plans.-*  The  Bank 
represents  that  it  generally  receives 
separate  compensation  for  investment 
management  services  and  for 
administrative  services  other  than 
investment  management.  These 
administrative  services  include,  among 
others,  acting  as  custodian  of  the  Plan's 
assets,  maintaining  Plan  records, 
preparing  periodic  reports  concerning 
the  status  of  the  Plan  and  its  assets,  and 
accounting  for  Plan  contributions  and 
benefit  distributions  and  other  receipts 
and  disbursements.  Depending  on  the 
terms  of  the  Plan's  governing 
documents,  the  Bank's  compensation  is 
paid  either  from  the  Plan's  assets  or  by 
its  sponsor. 

3.  The  transactions  for  which  the 
Bank  requests  exemptive  relief  involve 
the  Funds,  each  which  constitutes  a 
separate  investment  portfolio  or  a  series 
of  portfolios  having  a  separate 
prospectus  and  representing  a  distinct 
investment  vehicle.  In  the  aggregate,  the 
Funds  comprise  an  Ohio  business  trust 
registered  as  an  open-end  investment 
company  under  the  Investment 
Company  Act  of  1940  (the  1940  Act). 
The  Funds  currently  include  a 
diversified  equity  fund,  an  income 
equity  fund,  a  special  equity  fund  and 
an  intermediate  fixed  income  fund, 
along  with  the  a  money  market 
portfolio.  Additional  series  may  be 
established  in  the  future,  and  the 
existing  portfolios  may  be  modified, 
reorganized,  or  terminated. 

4.  BISYS  Fund  Services  Limited 
Partnership,  located  in  Columbus,  Ohio 
(BISYS),  acts  as  the  administrator  of  the 
Funds  and  the  distributor  of  shares  of 
the  Funds.  BISYS  Fund  Services.  Inc. 
(BISYS  Services),  an  affiliate  of  BISYS. 
is  the  transfer  agent  and  shareholder 
servicing  agent  of  the  Funds.  The  Bank 
represents  that  BISYS  and  BISYS 
Services  are  unrelated  to  the  Bank.  The 
Funds  pay  a  monthly  fee  to  BISYS  for 
its  services.  Although  the  Funds  have 
adopted  a  plan  of  distribution  in 
accordance  with  Rule  12b-l  under  the 
1940  Act.  such  plan  relates  only  to  retail 
shareholders  and  the  Bank  represents 
that  the  Funds  do  not  currently  pay  any 
12b-l  fees  to  any  entity.  When  sale 
commissions  or  "loads"  or  redemption 
fees  are  charged  in  connection  with 
purchases  or  sales  of  Fund  shares,  the 


'  The  Uepartinent  herein  is  not  proposing  relief 
for  transactions  afforded  relief  by  section  404(c)  of 
the  Act. 

'The  Department  herein  is  not  proposing  relief 
for  transactinns  involving  any  plan  sponsored  by 
the  Bank  or  its  affiliates. 


'The  Department  expresses  no  opinion  as  to 
whether  the  provision  of  services  by  the  Bank  or  its 
affiliates  to  the  Plans  satisfies  the  requirements  for 
statutory  exemption,  as  set  forth  in  section  40S(bK2) 
oftheActand29CFR2550.408(bM2)ofthe   . 
Department's  regulation.  To  the  extent  that  such 
provision  of  services  to  the  Plan  by  the  Bank  or  its 
affiliates  does  not  satisfy  the  requirements  of 
section  408(b)(2)  of  the  Act.  the  Department,  herein, 
is  offering  no  relief. 


Funds  implement  procedures  which 
exempt  the  Plans  from  any  such 
charges.  The  Bank  represents,  and  the 
conditions  of  this  proposed  exemption 
require,  that  in  the  event  the  Fimds  pay 
any  such  fees  in  the  future,  no  portion 
of  such  fees  will  be  paid,  directly  or 
indirectly  to  the  Bank  or  any  of  its 
affiliates  in  connection  with  the 
acquisition  or  holding  of  Fimd  shares  by 
any  Plan  with  respect  to  which  the  Bank 
or  any  of  its  affiliates  acts  as  a  fiduciary. 

5.  The  Bank,  through  the  1st  Source 
Trust  Investment  Division,  acts  as 
investment  adviser  to  the  Funds.  The 
Bank  receives  compensation  from  the 
Funds  or  from  BYSIS  or  BYSIS  Services 
for  the  services  provided  to  the  Funds, 
and  expects  to  receive  compensation  for 
any  additional  services  it  may  provide 
in  the  future.*  The  Bank's  compensation 
is  computed  daily  and  paid  monthly  in 
accordance  with  various  agreements 
between  the  Bank  and  the  Funds. 
BYSIS,  or  BYSIS  Services.  These 
agreements  are  approved  by  the  trustees 
of  the  Fimds  and  by  the  shareholders  of 
the  Fimds.  The  Fund  trustees  will  also 
approve  any  changes  in  the 
compensation  paid  to  the  Bank  for 
services  rendered  with  respect  to  the 
Fimds. 

6.  Investors  in  the  Funds,  including 
Plans,  are  able  to  purchase  or  sell  Fund 
shares  in  accordance  with  the  standard 
procedures  described  in  the  prospectus 
for  each  portfolio.  In  addition,  the  Bank 
makes  available  to  Plans  an  automated 
cash  management  procedure  (the 
ACMP),  or  "sweep"  arrangement, 
whereby  otherwise  uninvested  cash 
balances  of  Plan  may  be  invested 
automatically  overnight  in  the  Money 
Market  Portfolio.*  Under  the  ACMP,  the 
Bank's  computerized  system  will 
automatically  scan  or  "sweep"  the 
accounts  of  the  affected  Plans  as  of  the 
end  of  each  business  day  to  determine 
whether  such  accounts  have  positive  or 
negative  net  cash  balances.  Based  on 
this  information,  the  system  will 
automatically  invest  the  cash  of  Plans 
having  f>ositive  balances  down  to  the 
last  $.01  in  shares  of  the  Money  Market 
Portfolio  or,  in  the  case  of  Plans  having 
negative  cash  balances,  automatically 
liquidate  Fund  shares  held  by  the  Plan 


'  The  Oeptartment  notes  that  pursuant  to 
paragraph  (K)  of  Section  I  of  the  proposed 
exemption,  in  any  compensation  arrangements 
between  the  Bank  and  BYSIS  or  BYSIS  Services,  the 
Bank  is  prohibited  from  receiving  any  fees  payable 
pursuant  to  Rule  12-bl  of  the  Investment  Company 
Act  of  1940  in  connection  with  any  of  the 
transactions  described  herein. 

*In  this  proposed  exemption  the  Department  is 
not  proposing  any  exemptive  relief  for  any 
transactions  relating  to  the  ACMP  or  the 
investments  by  the  Plans  in  the  Money  Market 
Portfolio. 
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as  necessary  to  eliminate  the  negative 
balance.  The  purchases  and  sales  of 
Fund  shares  will  be  effected  and  posted 
to  the  accounts  as  of  the  business  day 
following  the  business  day  on  which  the 
cash  balance  sweep  occurs.  The 
procedure  will  be  fully  automated,  and 
the  Bank  will  have  no  discretion  with 
respect  to  the  timing  of  the  sweep.  The 
Money  Market  Portfolio  will  be  required 
to  maintain  a  constant  net  asset  value  of 
$1.00  per  share  at  all  times.  The  Bank 
will  not  charge  separate  or  additional 
fees  to  Plans  participating  in  the  ACMP. 
A  Plan  may  participate  in  the  ACMP 
only  with  the  written  approval  of  an 
independent  fiduciary  of  the  Plan  based 
on  written  disclosures  provided  by  the 
Bank.  The  Bank  represents  that  it 
expects  that  substantially  all  Plans 
served  by  the  Bank  will  elect  to 
participate  in  the  ACMP.  However,  a 
Plan  participating  in  the  ACMP  may 
terminate  participation  at  any  time  by 
notifying  the  Bank,  orally  or  in  writing. 
The  Bank  will  take  the  steps  necessary 
to  terminate  a  Plan's  participation  as 
soon  as  practicable  after  receipt  of  the 
notice.  The  Bank  will  impose  no  fee, 
charge,  or  penalty  of  any  kind  in 
connection  with  a  Plan's  termination  of 
its  participation  in  the  ACMP. 

7.  The  Bank  represents  that  it 
maintains  collective  investment  funds 
(the  CIFs)  in  accordance  with 
Regulation  9  promulgated  by  the 
Comptroller  of  the  Currency  (12  CFR 
Part  9)  and  Internal  Revenue  Service 
Revenue  Ruling  81-100  (1981-1  C.B. 
326).  The  Bank  has  decided  for  business 
reasons  to  discontinue  certain  of  the 
CIFs.  The  Bank  believes  that  the 
interests  of  the  Plans  are  better  served 
by  the  investment  of  Plan  assets  in 
shares  of  the  Funds  rather  than  through 
the  CIFs,  for  a  variety  of  reasons, 
summarized  as  follows:  Each  of  the 
Funds  is  valued  on  a  daily  basis,  and 
the  daily  valuation  permits  almost 
immediate  investment  of  contributions 
to  a  Plan  in  various  types  of 
investments,  maximum  flexibility  in 
transferring  Plan  assets  from  one  type  of 
investment  to  another,  and  daily 
redemption  of  Fund  shares  for  purposes 
of  making  distributions  or  other 
disbursements  under  a  Plan.  In 
addition,  information  concerning  the 
investment  performance  of  each  of  the 
Funds  is  available  in  newspapers  of 
general  circulation.  This  allows  Plan 
sponsors  and  participants  to  monitor 
Fund  performance  on  a  daily  basis.  As 
shareholders  of  the  Funds,  the  Plans 
receive  disclosures  mandated  by  the 
Securities  and  Exchange  Commission 
and  have  the  opportimity  to  exercise 
voting  and  other  shareholder  rights 


conferred  by  the  1940  Act.  Finally, 
Fund  shares  may  be  distributed  in  kind 
to  retiring  or  terminating  participants, 
whereas  interests  in  CIFs  generally  must 
be  liquidated  or  withdrawn  to  effect 
distributions.  While  the  CIFs  are 
currently  valued  on  a  daily  basis,  the 
Funds  offer  the  additional  benefits  of 
access  to  information  on  investment 
performance  and  the  availability  of 
disclosure  documents. 

8.  The  proposed  exemption  applies  to 
the  in-kind  transfer  of  Plan  assets  from 
investment  in  the  CIFs  to  investment  in 
shares  of  the  Funds,  subject  to  the  prior 
written  authorization  of  an  independent 
fiduciary.  No  sales  commissions  are 
paid  by  the  Plans  in  connection  with  the 
in-kind  transfers.  All  or  a  pro-rata 
portion  of  the  assets  of  the  Plans  are 
transferred  in-kind  in  exchange  for 
shares  of  the  Funds.  The  net  asset  value 
of  the  shares  in  the  Funds  received  by 
the  Plan%  equals  the  value  of  the  assets 
transferred  to  the  Funds  on  the  date  of 
transfer.  In  this  regard,  the  proposed 
exemption  requires  that  each  Plan 
receive  Fund  shares  in  connection  with 
the  transfer  of  assets  of  a  terminating 
CIF  which  have  a  net  asset  value  that  is 
equal  to  the  value  of  the  Plan's  pro  rata 
share  of  the  CIF  assets  on  the  date  of  the 
transfer,  based  on  the  current  market 
value  of  such  assets  as  determined  in  a 
single  valuation  as  the  close  of  the  same 
business  day  using  independent  sources 
in  accordance  with  procedures 
established  by  the  Fund  which  comply 
with  Rule  17a-7  of  the  1940  Act.  A 
written  confirmation  of  each  transfer 
transaction  is  sent  to  each  Plan 
involved.  The  proposed  exemption  does 
not  apply  to  any  receipt  by  the  Bank  of 
compensation  for  services  rendered  to 
any  of  the  Funds  where  Plan  assets  have 
been  invested  in  shares  of  the  Funds.  In 
this  regard,  with  respect  to  the  Bank's 
receipt  of  compensation  from  the  Funds 
for  investment  advisory  services,  and 
the  continued  receipt  of  fees  from  the 
Plans  for  services  rendered,  the 
proposed  exemption  requires  the  Bank 
to  meet  all  requirements  of  Prohibited 
Transaction  Class  Exemption  77-4  (PTE 
77-4.  42  FR  18732,  April  8. 1977).  With 
respect  to  Plan  assets  invested  in  shares 
of  the  Funds,  the  Bank's  sole 
compensation  for  investment  advisory 
services  will  be  the  fees  paid  by  the 
Funds  to  the  Bank.  The  Bank  represents 
that  in  accordance  with  PTE  77-4,  no 
Plan  will  pay  fees  to  the  Bank  for 
investment  management  services  with 
respect  to  Plan  assets  invested  in  shares 
of  the  Fund,  and  that  procedures  are 
proposed  which  ensure  this  result, 
described  as  follows: 

9.  Fee*;  Under  the  current  fee 
structure,  the  Bank  charges  the  Plans,  on 


a  quarterly  basis,  fees  for  serving  as 
trustee  (Plan-level  Fees).  Plan-level  Fees 
consist  of  separate  fees  for  basic 
administration  services,  such  as 
reporting,  which  do  not  include 
investment  advisory  or  management 
services  (Admin  Fees),  and  for 
discretionary  investment  management 
services  (Investment  Fees).  The  Bank 
also  receives  fees,  computed  and 
charged  daily,  from  the  Funds  for 
investment  advisory  and  management 
services  rendered  to  the  Funds  (Fund- 
level  Fees).  Under  the  arrangements  of 
the  proposed  exemption,  the  structure 
of  Plan-level  fees  does  not  change.  The 
Admin  Fee  is  charged  regardless  of 
whether  Plan  assets  are  invested  in  the 
Funds.  The  Investment  Fee  is  also 
charged,  but  only  with  respect  to  Plan 
assets  not  invested  in  the  Funds.  To  the 
extent  that  Plan  assets  are  invested  in 
the  Funds,  the  Bank  does  not  charge  the 
Investment  Fee  with  respect  to  such 
assets.  A  division  of  the  Bank,  1st 
Source  Trust  Investment  Division, 
receives  the  Fund-level  Fees  directly 
from  the  Funds.  The  Bank  represents 
that  the  total  combined  Plan-level  Fees 
and  Fund- level  Fees  received  by  the 
Bank  do  not  and  will  not  exceed 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act.' 

10.  The  Bank  as  fiduciary  will  not 
invest  Plan  assets  in  shares  of  the  Funds 
unless  a  fiduciary  of  each  affected  Plan 
who  is  unrelated  to  the  Bank  (the 
Second  Fiduciary)  has  authorized  such 
investment.  The  Bank  represents  that 
the  Second  Fiduciary  with  respect  to 
each  Plan  will  be  the  Plan's 
administrator,  sponsor,  or  a  committee 
appointed  by  the  sponsor  to  act  as  a 
named  fiduciary  of  the  Plan.  The  Bank 
will  not  be  permitted  to  invest  a  Plan's 
assets  in  shares  of  the  Funds  unless  the 
Second  Fiduciary  has  received  full 
written  disclosures  concerning  the 
Funds  and  all  compensation  received  by 
the  Bank  in  connection  with  its  services 
to  the  Funds  and.  based  on  such 
information,  authorized  the  investment 
under  the  following  procedures: 

The  Second  Fiduciary  of  each  Plan 
will  receive  a  current  prospectus  of  the 
Fund  portfolios  and  a  written  statement 
describing  the  compensation  received 
by  the  Bank  in  connection  with  its 
services  to  the  Funds.  The  statement 
will  describe  applicable  limitations,  if 
any,  on  investments  by  the  Plan  in 
shares  of  the  Funds.  On  the  basis  of 
such  information,  the  Second  Fiduciary 
will  authorize  in  writing  the  investment 


'The  Depvtment  expresM*  do  opinion  aa  to 
whether  the  Plan-level  Feet  and  the  Fund-level 
Fee*  constitute  "reasonable  compensation"  within 
the  meaning  of  section  406(b)(2)  of  the  Act. 
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of  Plan  assets  in  shares  of  the  Funds  and 
the  compensation  received  by  the  Bank. 
The  authorization  will  be  terminable  at 
will  by  the  Second  Fiduciary,  without 
penalty  to  the  Plan.  In  the  event  of  any 
termination  of  the  authorization,  the 
Bank  will  sell  shares  of  the  Funds  held 
by  the  Plan  within  one  (1)  business  day 
following  receipt  by  the  Bank  of  written 
notice  of  such  termination,  unless  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  of  such  shares  cannot 
be  executed  within  one  business  day,  in 
which  case  the  Bank  will  have  an 
additional  business  day  to  complete 
such  sale. 

The  exemption  also  requires  the  Bank 
to  make  certain  disclosiues  to  the 
Second  Fiduciary  after  the  transfer 
transactions  in  confirmation  thereof. 
Within  30  days  after  completion  of  each 
in-kind  transfer  of  assets  of  the  Plans  or 
the  CIFs  in  exchange  for  shares  of  the 
Funds,  the  Bank  is  required  to  provide 
the  Second  Fiduciary  with  a  written 
confirmation  of  the  transaction  which 
discloses  the  identity  of  each  of  the 
assets  that  was  valued  for  purposes  of 
the  transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  Investment  Company 
Act  of  1940,  the  price  of  each  such  asset 
involved  in  the  transaction,  and  the 
identity  of  each  pricing  service  or 
market  maker  consulted  in  determining 
the  value  of  such  assets.  Additionally, 
within  90  days  after  completion  of  each 
in-kind  transfer  of  assets  of  the  Plans  or 
the  CIFs  in  exchange  for  shares  of  the 
Funds,  the  Bank  is  required  to  provide 
the  Second  Fiduciary  with  a  written 
confirmation  of  the  transaction  which 
discloses  (1)  the  number  of  CIF  units 
held  by  each  affected  Plan  immediately 
before  the  transfer,  the  related  per  unit 
value,  and  the  aggregate  dollar  value  of 
the  units  transferred;  and  (2)  the  number 
of  shares  in  the  Funds  that  are  held  by 
each  affected  Plan  following  the 
transfer,  the  related  per  share  net  asset 
value,  and  the  aggregate  dollar  value  of 
the  shares  received.  The  Bank 
represents  that  for  the  conversion 
transactions  which  have  occurred  prior 
to  the  publication  of  this  proposed 
exemption  in  the  Federal  Register,  all  of 
this  confirmatory  information  has  been 
provided  to  the  Second  Fiduciary  after 
the  completion  of  each  in-kind  transfer 
of  assets  in  exchange  for  shares  of  the 
Funds. 

11.  The  Bank  represents  that  the 
transactions  for  which  the  exemption  is 
requested  took  place  on  and  after 
September  9,  1996.  Hence,  the  Bank 
requests  that  the  exemption  be  effective 
retroactively  to  that  date. 

12.  In  summary,  the  Bank  represents 
that  the  transactions  described  herein 


will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  for  the  following  reasons: 

(a)  The  Funds  provide  the  Plans  with 
a  more  effective  investment  vehicle  than 
the  CIFs  maintained  by  the  Bank 
without  any  increase  in  investment 
management,  advisory  or  similar  fees 
paid  to  the  Bank; 

(b)  With  respect  to  the  transfer  of  a 
Plan's  CIF  assets  into  a  Fimd  in 
exchange  for  Fimd  shares,  a  Second 
Fiduciary  authorized  in  writing  such 
transfer  prior  to  the  transaction  only 
after  full  written  disclosure  of 
information  concerning  the  Fund; 

(c)  Each  Plan  receives  shares  of  a 
Fund  in  connection  with  the  transfer  of 
assets  of  a  terminating  CIF  which  have 
a  net  asset  value  that  is  equal  to  the 
value  of  the  Plan's  pro  rata  share  of  the 
CIF  assets  on  the  date  of  the  transfer, 
based  on  the  current  market  value  of 
such  assets  as  determined  in  a  single 
valuation  at  the  close  of  the  same 
business  day  using  independent  soiut:es 
in  accordance  with  procedures 
established  by  the  Fund  which  comply 
with  Rule  17a-7  of  the  1940  Act; 

(d)  No  sales  commissions  or  other 
fees,  including  any  fees  payable 
pursuant  to  Rule  12b-l  of  the  1940  Act, 
are  paid  by  a  Plan  in  connection  with 
the  purchase  of  Fund  shares  through  the 
in-kind  transfer  of  CIF  assets; 

(e)  The  Plans  will  not  pay  any 
"loads",  redemption  fees  or  sales 
commissions  charged  by  the  Funds  in 
connection  with  the  purchases  or  sales 
of  Fund  shares; 

(f)  The  Bank  will  provide  ongoing 
disclosures  to  Second  Fiduciaries  of  the 
Plans  to  verify  the  fees  paid  to  the  Bank 
and  its  affiliates  by  the  Fund;  and 

(g)  All  dealings  by  or  between  the 
Plans  and  the  Fund  have  been  and  will 
remain  on  a  basis  which  is  at  least  as 
favorable  to  the  Plans  as  such  dealings 
with  other  shareholders  of  the  Fund. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

John  Hancock  Mutual  Life  Insurance 
Company  (JH),  Located  in  Boston, 
Massachusetts 

[Application  Nos.  D-10416-10420) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 


resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the:  (1)  The 
acquisition  by  a  separate  account 
maintained  by  JH  (the  FPGT  Account) 
from  Willamette  Industries,  Inc. 
(Willamette)  of  certain  oil  and  gas  rights 
(the  Deer  Creek  Oil  and  Gas  Ri^ts), 
subject  to  existing  leases  (the  Leases)  of 
such  rights  to  Enerfin  Resources 
Northwest  Limited  Partnership 
(Enerfin),  a  party  in  interest  with  respect 
to  the  plans  invested  in  the  FPGT 
Account;  and  (2)  the  continuation  of  the 
Leases  following  the  acquisition  by  the 
FPGT  Account,  provided  the  following 
conditions  are  satisfied:  (a)  As  part  of  its 
decision  to  enter  into  the  sep>arate 
account  contract  establishing  the  FPGT 
Account,  an  indep>endent  fiduciary 
determines  that  the  acquisition  of  the 
Deer  Creek  Oil  and  Gas  Rights  is  in  the 
interest  of  the  participants  of  the  plans 
investing  in  the  FPGT  Account  and  that 
the  price  paid  for  the  rights  is  no  more 
than  the  fair  market  value  of  such  rights; 
(b)  an  independent  fiduciary  determines 
that  the  continuation  of  the  Leases  is  in 
the  best  interests  of  the  FPGT  Account; 
and  (c)  an  independent  fiduciary  will 
monitor  the  performance  of  Enerfin 
under  the  Leases,  as  well  as  any 
proposed  modifications  or  renewals  of 
the  Leases,  and  will  take  such  steps  as 
are  necessary  to  protect  the  interests  of 
the  FPGT  Account  with  respect  to  the 
Leases. 

Summary  of  Facts  and  Representations 

1.  JH,  a  Massachusetts  corporation,  is 
a  mutual  life  insurance  company.  JH 
offers  group  annuity  contracts  to 
contract  holders,  including  retirement 
plans.  Certain  of  these  contracts  provide 
that,  in  accordance  with  contract  holder 
direction,  the  premiums  or 
contributions  received  under  these 
group  annuity  contracts  will  be 
allocated  to  segregated  asset  accounts  or 
"separate  accounts".  A  separate  account 
may  be  established  to  back  a  group  of 
substantially  identical  group  aimuity 
contracts  issued  to  a  group  of  unrelated 
customers  (a  "pooled  separate 
account"). 

2.  JH  currently  holds  legal  title  to 
large  holdings  in  timberland.  Beneficial 
ownership  in  these  assets  has  been 
allocated  to  a  number  of  JH  pooled  and 
single  customer  separate  accounts 
known  as  the  "ForesTree  '  separate 
accounts.  JH  currently  has  established  a 
total  of  fifteen  such  pooled  and  non- 
pooled  ForesTree  separate  accounts 
which  are  invested  only  in  timberland. 
Twenty  contract  holders  currently 
participate  in  these  ForesTree  separate 
accounts.  These  contract  holders 


33^18 


Fs'ffpTHT  ?Jt>yI«.ff 


Vol.  62,  No 


Monday,  June  23,  1997  /  Notices 


include  both  plans  covered  under  the 
Act  and  non-ERISA  governmental  plans. 
The  group  annuity  contracts  state  that 
JH  shall  be  the  sole  owner  of  the 
ForesTree  separate  account  assets  and 
that  JH  shall  have  the  right  to  control, 
manage  and  administer  the  account, 
including  the  sole  discretion  to  select 
investments  in  accordance  with  the 
investment  policy  established  by  JH  for 
the  account. 

3.  The  timberland  investments 
allocated  to  the  ForesTree  separate 
accounts  are  managed  by  Hancock 
Natiu^  Resource  Group,  Inc.  (HNRG), 
which  was  established  in  1995.  HNRG 
is  an  indirect,  wholly  owned  subsidiary 
of  JH.  Before  1995,  HNRG  was  operated 
as  a  unit  within  JH.  HNRG  manages  2.2 
million  acres  of  timberland  currently 
valued  at  approximately  $2.2  billion. 
Pursuant  to  an  agreement  with  JH, 
HNRG  is  responsible  for  all  decisions 
regarding  the  acquisition  and 
disposition  of  timberland  properties  and 
for  the  management  of  the  properties, 
including  matters  such  as  timber 
harvesting  and  reforestation,  road 
building  and  maintenance,  leases  of 
interests  to  third  parties,  acquisition  of 
insurance  and  payment  of  taxes.  On-site 
work  is  performed  by  independent 
forest  managers  under  contract  with 
HNRG. 

4.  JH  is  engaged  in  traditional  life 
insurance  business,  including  the  sale  of 
all  types  of  life  insurance  for  both  the 
individual  and  group  markets,  and  the 
sale  of  annuity  products  and  long-term 
care  insurance.  The  premiums  received 
by  JH  are  invested  by  the  company  as 
part  of  its  general  account.  Ciurently, 
JH's  general  account  is  approximately 
$30  billion,  which  is  invested  in 
numerous  public  and  private  bonds, 
mortgages,  real  estate  and  other 
investments. 

5.  One  of  the  investments  in  JH's 
general  account  is  a  limited  partnership 
interest  in  Enerfin.  The  JH  general 
account  is  the  sole  limited  partner  of 
Enerfin  and  is  entitled  to  99%  of  the 
partnership  profits.  Enerfin  III-95,  an 
entity  unrelated  to  JH,  is  Enerfin's 
general  partner.  Enerfin  is  engaged  in 
the  business  of  leasing  oil  and  gas  rights 
from  the  fee  owners  of  these  mineral 
interests. 

6.  JH  has  entered  into  an  agreement  to 
purchase  from  Willamette 
approximately  100.000  acres  of 
timberland  located  in  the  State  of 
Oregon  known  as  the  Columbia  Tree 
Farm  (the  Farm).  JH  is  and  has  always 
been  unaffiliated  with  Willamette.  The 
purchase  pnce  for  the  Farm  is  $350 
million.  The  Farm  consists  of  six 
parcels.  Under  its  agreement  with 
Willamette,  JH  has  a  right  to  purchase 


some  or  all  of  these  six  parcels  before 
November  15,  1997.  Under  this 
agreement,  each  of  the  six  parcels  has 
been  allocated  a  portion  of  the  total 
purchase  price.  This  purchase  price 
(and  each  parcel's  allocable  share  of  the 
purchase  price)  represents  no  more  than 
the  fair  market  value  of  the  land  and  its 
timber  since  the  price  was  negotiated  at 
arm's-length  between  JH  and 
Willamette.  In  determining  the  purchase 
price  for  the  Farm  (and  the  underlying 
parcels),  JH  did  not  take  into  account 
any  of  the  oil  and  gas  rights  that  are 
appurtenant  to  the  timberland. 

7.  The  Farm  is  being  acquired  on 
behalf  of  various  HNRG  pension  clients 
and  will  be  allocated  to  JH  ForesTree 
separate  accounts  in  which  those  clients 
invest.  The  applicant  has  requested  the 
exemption  proposed  herein  for  certain 
transactions  involving  the  separate 
account  to  which  one  of  the  Farm 
parcels  (the  Deer  Creek  Parcel)  is  to  be 
allocated.  This  single  customer  separate 
account,  the  FPGT  Account,  will  be 
established  for  the  First  Plaza  Group 
Trust,  a  collective  trust  holding  assets  of 
certain  qualified  plans  sponsored  by 
General  Motors  Corporation  and  its 
subsidiaries.  The  named  fiduciary  with 
respect  to  investment  activities  of  each 
of  the  plans  participating  in  the  First 
Plaza  Group  Trust  is  General  Motors 
Investment  Management  Corporation 
(GMIMCo),  a  wholly  owned  subsidiary 
of  General  Motors  Corporation. 
GMIMCo  qualifies  as  an  In-House  Asset 
Manager  as  that  term  is  defined  in 
Prohibited  Transaction  Exemption  96- 
23  (61  FR  15975,  April  10,  1996). « 

8.  The  following  plans  participate  in 
the  First  Plaza  Group  Trust: 

(a)  General  Motors  Hourly  Rate 
Employees  Pension  Plan,  a  defined 
benefit  plan  which  had  609,669 
participants  and  approximately  $40 
billion  in  assets  as  of  Decembcur  31, 
1996: 

(b)  General  Motors  Retirement  Plan 
for  Salaried  Employees,  a  defined 
benefit  plan  with  218,299  participants 
and  approximately  $24  billion  in  assets 
asof  December  31,  1996; 

(c)  Saturn  Individual  Retirement  Plan 
for  Represented  Team  Members,  a 
defined  contribution  plan  with  7,315 
participants  and  approximately  $103 
million  in  assets  as  of  December  31, 
1996; 


*Tba  applicant  reproMnts  that  ]H  and  GMIMCo 
did  not  purport  to  rely  on  PTE  96-23  for  the 
transaction*  which  are  the  (ubject  of  the  exemption 
propoe«d  herein  because  such  reliance  may  have 
required  GMIMCo  to  exercise  a  level  of  discretion 
with  respect  lo  the  transactions  that  would  be 
inappropriate  given  the  fiduciary  structure  of  the 
separate  account  and  could  adversely  impact  the 
parties'  compliance  with  other  applicable  law. 


(d)  Saturn  Personal  Choices 
Retirement  Plan  for  Non-Represented 
Team  Members,  a  defined  benefit  plan 
with  2,445  participants  and 
approximately  $11.5  million  in  assets  as 
of  December  31,  1996; 

(e)  Employees'  Retirement  Plan  for 
GMAC  Mortgage  Corporation,  a  defined 
benefit  plan  with  2,700  participants  and 
approximately  $38.8  million  as  of 
December  31,  1996; 

(f)  National  Car  Rental  System,  Inc. 
Hourly  Paid  Employees'  Pension  Plan,  a 
defined  benefit  plan  with  2,716 
participants  and  approximately  $4.3 
million  as  of  E)ecember  31, 1996;  and 

(g)  National  Car  Rental  system,  Inc. 
Salaried  Employees'  Pension  Plan,  a 
defined  benefit  plan  with  1,718 
participants  and  approximately  $27.6 
million  in  assets  as  of  December  31, 
1996. 

9.  The  Deer  Creek  Parcel  is  subject  to 
the  Leases,  two  existing  oil  and  gas 
leases  with  Enerfin,  an  affiliate  of  JH. 
These  Leases  are  the  result  of  arm's- 
length  negotiations  between  the  prior 
fee  owners  of  the  Deer  Creek  Parcel  and 
Enerfin's  predecessor  in  interest  and 
were  entered  into  prior  to  any 
discussion  by  JH  regarding  the  purchase 
of  the  timberland.  As  is  typical  of  oil 
and  ga.e  leases,  the  Leases  are  long-term 
leases.  While  the  Leases  may  terminate 
if  Enerfiin  fails  to  develop  the  mineral 
rights,  if  those  rights  are  developed  the 
Leases  will  continue  as  long  as  the  Deer 
Creek  Parcel  is  producing  oil  or  gas.  The 
Leases,  which  were  originally  granted  in 
1985  and  1988,  have  an  approximate 
current  fair  market  value  of  $109,000  to 
the  holder  of  the  mineral  rights.  This 
value  was  determined  by  an  appraisal 
conducted  on  April  30,  1996  by  Forrest 
A.  Garb  and  Associates  (Garb), 
International  Petroleum  Consultants  of 
Dallas,  Texas,  an  independent  appraiser, 
which  set  a  total  value  of  $607,000  for 
all  the  mineral  rights  subject  to  Enerfin 
leases.  On  February  11,  1997,  at  the 
request  of  GMIMCo,  Garb  reviewed  the 
April  30,  1996  appraisal  and  concluded 
that  the  fair  market  value  allocated  to 
the  Deer  Creek  Parcel  mineral  interests 
was  $109,000. 

10.  In  order  to  avoid  a  potential 
prohibited  transaction  prior  to  the 
granting  of  the  exemption  proposed 
herein,  JH  purchased  for  the  FPGT 
Account  Willamette's  interest  in  the 
Deer  Creek  Parcel  exclusive  of  the  Oil 
and  Gas  Rights.  Closing  on  the  purchase 
took  place  on  February  14, 1997, 
pursuant  to  the  agreement  between  JH 
and  Willamette  (see  rep.  6,  above). 
Ownership  of  the  Deer  Creek  Oil  and 
Gas  Rights  will  remain  with  Willamette. 
The  $52,052,432  purchase  price 
originally  established  between 
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Willamette  and  JH  for  the  Deer  Creek 
Parcel  was  reduced  by  the  fair  market 
value  of  the  Oil  and  Gas  Rights  because 
it  originally  included  such  rights.  Once 
the  exemption  proposed  herein  is 
granted,  JTH  on  behalf  of  the  FPGT 
Account  will  purchase  the  Deer  Creek 
Oil  and  Gas  Rights  from  Willamette.  The 
transfer  of  the  Deer  Creek  Oil  and  Gas 
Rights  to  the  FPGT  Account  will  not  in 
any  way  affect  the  obligations  and  rights 
of  Enerfln  or  the  lessor  under  the 
Leases.  Following  the  transfer,  the  lease 
payments  will  be  paid  by  Enerfin  to  the 
new  lessor,  JH  (on  behalf  of  the  FPGT 
Account). 

11 .  As  part  of  its  decision  to  enter  into 
the  separate  account  contract 
establi.-ihing  the  FPGT  Account, 
GMIMCo  has  reviewed  and  approved 
the  acquisition  of  the  Deer  Creek  Oil 
and  Gas  Rights,  including  the  purchase 
price  and  the  underlying  Enerfin  Leases. 
GMIMCo  will  also  monitor  Enerfin's 
performance  under  the  Leases, 
including  any  proposed  modification  of 
the  Leases,  and  will  take  any  steps 
necessary  to  protect  the  interest  of  the 
plans.  It  is  not  contemplated  that  any 
changes  will  be  made  to  the  Leases. 

12.  The  applicant  represents  that 
denial  of  the  exemption  proposed 
herein  would  preclude  the  FPGT 
Account  from  taking  advantage  of  the 
investment  opportunity  offered  by  the 
Deer  Creek  Parcel  solely  because  of  pre- 
existing and  relatively  insignificant 
Leases  to  a  partnership  owned  by  JH. 
The  Leases  were  originally  entered  into 
between  Enerfin's  predecessor  in 
interest  and  unrelated  third  parties  and 
are  arm's-length  contracts  that,  if 
anything,  add  to  the  value  of  the  Deer 
Creek  Parcel.  The  Leases  will  provide 
additional  cash  flow  income  to  the 
FPGT  Account  that  was  not  taken  into 
account  at  the  time  the  purchase  price 
for  the  Deer  Creek  Parcel  was 
established. 

13.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because:  (a)  the  consideration  to  be  paid 
for  the  Deer  Creek  Oil  and  Gas  Rights 
has  been  determined  by  arm's-length 
negotiations  between  JH,  acting  on 
behalf  of  plans  invested  in  the  FPGT 
Account,  and  Willamette,  and  has  been 
validated  by  an  independent  appraisal 
performed  by  Garb;  (b)  the  Leases  are 
pre-existing  contracts  that  were 
negotiated  at  arm's-length  between 
unrelated  parties;  (c)  as  part  of  its 
decision  to  enter  into  a  separate  account 
contract  establishing  the  FPGT  Account, 
a  plan  fiduciary  unaffiliated  with  JH  has 
reviewed  and  approved  all  terms  of  the 
acquisition  of  the  Deer  Creek  Oil  and 


Gas  Rights,  including  the  underlying 
Enerfin  Leases;  and  (d)  the  independent 
fiduciary  will  monitor  Enerfin's 
performance  under  the  Leases  to  ensure 
that  the  plans'  interests  are  protected. 
FOR  FURTHER  INFORMA'HON  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

AmSouth  Bank  of  Alabama  ( AmSouth) 
Located  in  Birmingham,  Alabama 

[Application  No.  D-10422) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I — Tmnsactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  sectien 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  the  receipt  of  fees  by 
AmSouth  from  the  AmSouth  Mutual 
Funds,  or  any  other  diversified  open- 
end  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  (the  Funds),  for  acting  as  an 
investment  adviser  for  the  Funds  as  well 
as  for  providing  other  services  to  the 
Funds  which  are  "Secondary  Services" 
as  defined  in  Section  111(h),  in 
connection  with  the  investment  by  the 
Client  Plans  in  shares  of  the  Funds, 
provided  that  the  conditions  set  forth  in 
Section  n  below  are  met. 

Section  ZJ — Condition 

(a)  Each  Client  Plan  satisfies  either 
(but  not  both)  of  the  following: 

(1)  The  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by 
AmSouth  for  investment  advisory 
services,  including  any  investment 
advisory  fees  paid  by  AmSouth  to  third 
party  sub-advisers,  no  later  than  one 
business  day  after  the  receipt  of  such 
fees  by  AmSouth.  The  crediting  of  all 
such  fees  to  the  Client  Plans  by 
AmSouth  is  audited  by  an  independent 
accounting  firm  on  at  least  an  annual 
basis  to  verify  the  proper  crediting  of 
the  fees  to  each  Plan;  or 

(2)  The  Client  Plan  does  not  pay  any 
Plan-level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  AmSouth  vtrith  respect  to  any  of  the 
assets  of  such  Plan  which  are  invested 
in  shares  of  any  of  the  Funds.  This 
condition  does  not  preclude  the 


payment  of  investment  advisory  or 
similar  fees  by  the  Fimds  to  AmSouth 
under  the  terms  of  an  investment 
management  agreement  adopted  in 
accordance  with  section  15  of  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  nor  does  it  preclude  the 
payment  of  fees  for  Secondary  Services 
to  AmSouth  pursuant  to  a  duly  adopted 
agreement  between  AmSouth  and  the 
Funds. 

(b)  The  price  f>aid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
Ill(e),  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  AmSouth,  including  any  officer  or 
director  of  AmSouth.  does  not  purchase 
or  sell  shares  of  the  Funds  &x)m  or  to 
any  Client  Plan. 

(d)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
cormection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(e)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  AmSouth  for 
the  provision  of  services  to  a  Client 
Plan,  and  in  coimection  with  the 
provision  of  services  to  the  Funds  in 
which  the  Client  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(0  AmSouth  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  AmSouth. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
written  disclosure  of  information 
concerning  the  Funds,  including  but  not 
limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  in(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nattire 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  AmSouth  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
AmSouth  with  respect  to  which  assets 
of  a  Client  Plan  may  be  invested  in  the 
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Funds,  and  if  so,  the  nature  of  such 
limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  are  published  in  the  Federal 
Renter. 

(i)  After  consideration  of  the 
information  described  above  in 
paragraph  (h),  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fund  and  the  fees  to  be  paid 
by  such  Funds  to  AmSouth. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  AmSouth 
are  subject  to  an  aimual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  AmSouth  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (1)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 
for  the  Termination  Form  must  include 
the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
AmSouth  of  written  notice  from  the 
Second  Fiduciary:  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  AmSouth  to  engage  in 
the  transactions  described  in  paragraph 
(i)  on  behalf  of  the  Client  Plan. 

(k)  For  each  Client  Plan  using  the  fee 
structure  described  in  paragraph  (a)(1) 
above  with  respect  to  investments  in  a 
particular  Fund,  the  Second  Fiduciary 
of  the  Client  Plan  receives  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rates 
of  fees  charged  by  AmSouth  to  the 
Funds  for  investment  advisory  services, 
prior  to  the  effective  date  of  such 
increase. 

(1)(1)  For  each  Client  Plan  using  the 
fee  structiu^  described  in  paragraph 
(a)(2)  above  with  respect  to  investments 
in  a  particular  Fund,  an  increase  in  the 
rate  of  fees  paid  by  the  Fund  to 
AmSouth  regarding  any  investment 
management  services,  investment 


advisory  services,  or  similar  services 
that  AmSouth  provides  to  the  Fund  over 
an  existing  rate  for  such  services  that 
had  been  authorized  by  a  Second 
Fiduciary  in  accordance  with  paragraph 
(i)  above;  or 

(2)  For  any  Client  Plan  under  this 
proposed  exemption,  an  addition  of  a 
Secondary  Service  (as  defined  in 
Section  Ill(h)  below)  provided  by 
AmSouth  to  the  Fund  for  which  a  fee  is 
charged,  or  an  increase  in  the  rate  of  any 
fee  paid  by  the  Funds  to  AmSouth  for 
any  Secondary  Service  that  results 
either  from  an  increase  in  the  rate  of 
such  fee  or  from  the  decrease  in  the 
number  of  kind  of  services  performed  by 
AmSouth  for  such  fee  over  an  existing 
rate  for  such  Secondary  Service  which 
had  been  authorized  by  the  Second 
Fiduciary  of  a  Client  Plan  in  accordance 
with  paragraph  (i)  above; 

AmSouth  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  of  the  increase  in  fees)  to  the 
Second  Fiduciary  of  the  Client  Plan. 
Such  notice  shall  be  accompanied  by  a 
Termination  Form  with  instructions  as 
described  in  paragraph  (j)  above. 

(m)  On  an  annual  oasis,  AmSouth 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  in  which  the  Client  Plan 
invests  and,  upon  such  fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  for  such  Funds 
which  contains  a  description  of  all  fees 
paid  by  the  Funds  to  AmSouth; 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  AmSouth 
which  includes  iiiformation  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  AmSouth,  AmSouth 
will  provide  the  Second  Fiduciary  of 
such  Plan  at  least  annually  with  a 
statement  specifying: 

(1)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  to  AmSouth  by  such  Fund; 

(2)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 


that  are  paid  by  such  Fund  to  brokerage 
firms  uiuelated  to  AmSouth; 

(3)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  AmSouth  by 
each  Fund;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund  to 
brokerage  firms  unrelated  to  AmSouth. 

(o)  All  dealings  between  the  Client 
J'lans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Plans  than  dealings 
with  other  shareholders  of  the  Funds. 

(p)  AmSouth  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (q)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  AmSouth,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-yeeir  period,  and  (2)  no 
party  in  interest  other  than  AmSouth  or 
an  affiliate  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  below. 

(q)(l)  Except  as  provided  below  in 
paragraph  (b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in 
paragraph  (p)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service,  (ii)  Any 
fiduciary  of  the  Client  Plans  who  has 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds  owned  by  the  Client  Plans, 
or  any  duly  authorized  employee  or 
representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
AmSouth.  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "AmSouth"  means 
AmSouth  Bank  of  Alabama  and  any 
affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  this  section. 

(b)  An  "affiliate"  of  a  person  includes: 
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(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  AmSouth  Mutual  Funds  or 
any  other  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
AmSouth  serves  as  an  investment 
adviser  and  may  also  serve  as  a 
custodian,  dividend  disbursing  agent, 
shareholder  servicing  agent,  transfer 
agent.  Fund  accountant,  or  provide 
some  other  "Secondary  Service"  (as 
defmed  below  in  paragraph  (h)  of  this 
Section)  which  has  been  approved  by 
such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to 
AmSouth.  For  purposes  of  this 
exemption,  the  Second  Fiduciary  will 
not  be  deemed  to  be  independent  of  and 
unrelated  to  AmSouth  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with 
AmSouth; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  AmSouth  (or  is 
a  relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 


If  an  officer,  director,  partner  or 
employee  of  AmSouth  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Client  Plan's  investment 
adviser,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  any 
of  the  transactions  described  in  Sections 
I  and  II  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  "Secondary  Service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  AmSouth  to  the  Funds, 
including  (but  not  limited  to)  custodian 
services,  transfer  and  dividend 
disbursing  agent  services,  administrator 
or  sub-administrator  services, 
accounting  services,  shareholder 
servicing  agent  services  and  brokerage 
services. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (i) 
of  Section  II.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plem  and 
to  notify  AmSouth  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by 
AmSouth  of  the  form;  provided  that  if, 
due  to  circumstances  beyond  the  control 
of  AmSouth,  the  sale  cannot  be 
executed  within  one  business  day, 
AmSouth  shall  have  one  additional 
business  day  to  complete  such  sale. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  as  of  April  16  1997. 
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1.  AmSouth  is  an  Alabama  banking 
corporation  that  serves  as  tnistee, 
investment  manager  and/ or  custodian  to 
a  number  of  employee  benefit  plans.  As 
of  October  31,  1996,  AmSouth  and  its 
affiliates — AmSouth  Bank  of  Tennessee 
and  AmSouth  Bank  of  Florida — had 
approximately  $20  billion  in  assets 
under  administration,  of  which  S6.4 
billion  were  assets  of  employee  benefits 
plans  covered  under  the  Act  as  well  as 
other  benefit  plans.  AmSouth  and  its 
affiliates  are  subsidiaries  of  AmSouth 
Bancorporation.  References  made  herein 
to  AmSouth  are  intended  to  refer  both 
to  AmSouth  and  its  affiliates. 


2.  AmSouth  acts  as  a  trustee,  directed 
trustee,  investment  manager,  and/or 
custodian  for  the  Client  Plans.  The 
Client  Plans  may  include  various 
pension,  profit  sharing,  and  stock  bonus 
plans  as  well  as  voluntary  employees* 
beneficiary  associations,  supplemental 
unemployment  benefit  plans,  simplified 
employee  benefit  plans,  retirement 
plans  for  self-employed  individuals  (i.e. 
Keogh  Plans)  and  individual  retirement 
accounts  (IRAs).  Some  of  the  Client 
Plans  may  be  participant-directed 
individual  account  plans. 

As  custodian  cf  a  Client  Plan, 
AmSouth  is  responsible  for  maintaining 
custody  over  all  or  a  portion  of  the 
Client  Plan's  assets,  for  providing  trust 
accounting  and  valuation  services,  for 
asset  and  transaction  reporting,  and  for 
execution  and  settlement  of  directed 
transactions.  Where  AmSouth  serves  as 
trustee  or  directed  trustee,  it  is 
responsible  for  ownership  of  the  assets 
of  the  Client  Plan,  and  may  provide 
additional  trust  services  such  as  benefit 
payments,  loan  processing,  and 
participant  accounting.  Where  AmSouth 
is  also  acting  as  the  investment 
manager,  AmSouth  has  investment 
discretion  over  the  Client  Plan's  assets 
and  is  responsible  for  implementing  the 
Plan's  funding  policies  and  investment 
objectives  within  the  guidelines 
established  by  the  plan  sponsor  or 
named  fiduciary. 

The  Client  Plans  pay  fees  in 
accordance  with  fee  schedules 
negotiated  with  AmSouth.  Fees  for 
custodian,  trustee  and  investment 
management  services  are  based  on  a 
percentage  of  assets  in  the  account, 
subject  to  certain  minimum  fee 
amounts.  AmSouth  also  may  provide 
other  services  to  a  Client  Plan,  as 
selected  by  the  Client  Plan  sf>onsor  or 
named  fiduciary.  Fees  may  be  paid  by 
the  Client  Plan  or  the  Client  Plan 
sponsor,  depending  on  the  particular 
circumstances. 

The  specific  Client  Plans  of  AmSouth 
for  which  this  proposed  exemption  is 
being  requested  are  those  to  which 
AmSouth  or  an  affiliate  is  a  fiduciary 
and  whose  assets  either  (i)  are  currently 
invested  in  the  Funds,  or  (ii)  may  be 
invested  in  the  Funds  in  the  futiire. 

However,  AmSouth  does  not  seek 
relief  for  investments  in  the  Funds  by 
any  employee  benefit  plans  maintained 
by  AmSouth  or  an  affiliate  for  its  own 
employees  (the  Bank  Plans). ' 


*  AmSouth  represents  that  it  will  comply  with  the 
requirements  of  Prohibited  Transaction  Exemption 
CPTE)  77-3.  42  FR  18734  (April  8.  1977),  with 
respect  to  any  investments  in  the  Funds  made  by 
the  Bank  Plans.  PTE  77-3  permits  the  acquisition 
or  sale  of  shares  of  a  registered,  open-end 
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3.  The  .MnbouUi  .Mutual  huiids,  a 
Massachusetts  business  trust  organized 
on  October  1, 1987,  are  registered  as  an 
op>en-end  investment  company  with  the 
Securities  and  Exchange  Commission 
(SEC)  under  the  1940  Act. 

AmSouth  Mutual  Funds  consist  of 
eleven  investment  portfolios  (each  a 
"Fund")  representing  distinct 
investment  vehicles,  which  have  their 
own  prospectuses  or  joint  prospectuses 
with  one  or  more  other  Funds.  The 
shares  of  each  Fund  represent 
proportionate  interests  in  the  assets  of 
that  Fund. 

The  nine  Funds  currently  available 
for  investment  by  the  Client  Plans  in 
connection  with  the  transactions 
described  herein  are  the  following:  (i) 
The  AmSouth  Equity  Fund;  (ii)  the 
AmSouth  Regional  Equity  Fund;  (iii)  the 
AmSouth  Balanced  Fund;  (iv)  the 
AmSouth  Bond  Fund;  (v)  the  AmSouth 
Limited  Maturity  Fund;  (vi)  the 
AmSouth  Government  Income  Fund; 
(vii)  the  AmSouth  Prime  Obligations 
Fund;  (viii)  the  AmSouth  U.S.  Treasury 
Fund;  and  (ix)  the  AmSouth  Tax 
Exempt  Fund.'" 

The  overall  management  of  the  Funds, 
including  the  negotiation  of  investment 
advisory  contracts,  rests  with  the  Board 
of  Trustees  of  the  Funds,  all  of  whose 
current  members  are  independent  of 
AmSouth  and  its  affiliates.  The  Board  of 
Trustees  of  each  Fund  is  elected  by  the 
shareholders  of  the  Fund. 

AmSouth  serves  as  the  investment 
adviser  to  each  Fund  within  the 
meaning  of  the  1940  Act.  AmSouth 
receives  investment  advisory  fees  from 
the  Funds  that  vary  between  0.30 
percent  and  0.80  percent  of  a  Fund's 
average  net  assets  on  an  annual  basis, 
depending  on  the  particular  Fund  and 
subject  to  voluntary  fee  waivers  by 
AmSouth. 

AmSouth  also  serves  as  a  sub- 
administrator  for  the  Funds.  As  sub- 
administrator,  AmSouth  is  responsible 
for  assisting  the  administrator  of  the 
Funds  in  clerical,  recordkeeping  and 
administrative  services  relating  to  the 
legal  compliance  and  day-to-day 
operations  of  the  Funds.  AmSouth 


invactment  company  by  an  employoe  twnefit  plan 
covering  only  employees  of  such  investment 
company,  employees  of  the  investment  adviser  or 
pnncipal  underwriter  for  such  invwtfflent 
company,  or  employees  of  any  affiliated  person  (as 
defined  therein)  of  such  investment  adviser  or 
principal  underwriter,  provided  certain  conditions 
are  met.  The  Department  is  expressing  no  opinion 
in  this  proposed  exemption  regarding  whether  any 
of  the  transactioiu  wilh  the  Funds  by  the  Bank 
Plans  would  be  covered  by  FTE  77-3 

'OThe  applicant  states  that  the  Client  Plans 
generally  do  not  invest  in  lax-free  or  tax-exempt 
Funds  because  the  investment  retunu  of  such  Plans 
are  already  tax-exempt. 


rutuuci.  leus  truni  Uic  atlmiiiisLrator  ot 
the  Funds  for  its  services  as  the  sub- 
administrator  in  accordance  with  an 
agreement  between  the  Funds  and  the 
administrator.  In  addition,  AmSouth 
was  selected  by  the  Funds  to  serve  as 
custodian  for  the  Funds,  effective  as  of 
April  16, 1997,  pursuant  to  the 
conditions  of  this  proposed  exemption. 
Thus,  AmSouth  receives  fees  for 
custody  services  provided  to  the  Funds 
in  accordance  with  custodial  services 
agreements  between  itself  and  such 
Funds. 

The  other  service  providers  to  the 
Funds  are  currently  independent  of  and 
unaffiliated  with  AmSouth.  These 
service-providers  include:  (i)  The 
administrator,  ASO  Services  Company, 
Inc.;  (ii)  the  distributor.  BISYS  Fund 
Services,  LP.  (formerly  the  Winsbury 
Company):  and  (iii)  the  transfer  agent 
and  fund  accountant,  BISYS  Funds 
Services  of  Ohio,  Inc. 

Purchases  of  shares  of  the  Funds  may 
be  subject  to  a  sales  charge.  However, 
sales  charges  are  waived  for  investments 
by  investors  for  whom  AmSouth  or  an 
affiliate  acts  as  a  fiduciary,  including 
the  Client  Plans.  AmSouth  and  its 
affiliates  also  will  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions  involving  the  Client  Plans. 

4.  AmSouth  represents  that  there  are 
material  advantages  to  the  Client  Plans 
from  the  use  of  the  Funds  as  investment 
vehicles.  AmSouth  states  that  the  Fimds 
provide  a  means  for  Client  Plans  of  all 
sizes  to  receive  the  benefits  of 
AmSouth's  investment  mcuiagement 
expertise  and  greater  diversification 
than  would  be  available  through  a 
separate  account  arrangement.  The 
Funds  are  also  valued  on  a  daily  basis. 
The  daily  valuation  permits:  (i) 
Immediate  investment  of  Client  Plan 
contributions  in  varied  types  of 
investments;  (ii)  greater  flexibility  in 
transferring  assets  from  one  type  of 
investment  to  another;  and  (iii)  daily 
redemption  of  investments  for  purposes 
of  making  distributions.  Information 
concerning  the  investment  performance 
of  most  of  the  Funds  is  available  each 
day  in  newspapers  of  general 
circulation,  which  allows  Client  Plan 
sponsors  and  participants  to  monitor  the 
performance  of  their  investments  on  a 
daily  basis.  Fund  shares  can  be  given  to 
participants  in  Client  Plan  distributions, 
thus  avoiding  the  expense  and  delay  of 
liquidating  plan  investments  and 
facilitating  roll-overs  into  IRAs. 

Investments  by  Client  Plans  in  the 
Funds  occur  through  direct  purchases  of 
shares  of  the  Funds  on  an  ongoing  basis. 
No  sales  commissions  or  redemption 
fees  are  charged  in  connection  with  the 


purcUast;  or  sale  ot  !•  and  shares  t)y 
Client  Plan  customers  of  AmSouth. 

5.  Because  AmSouth  is  considered  a 
fiduciary  with  respect  to  a  Client  Plan 
as  to  which  it  serves  as  trustee  and 
serves  as  an  investment  adviser  to  the 
Funds  (and  receives  fees  for  such 
investment  advisory  services),  AmSouth 
has  required  that  any  Client  Plan's 
investments  in  the  Funds  meet  the 
conditions  of  Prohibited  Transaction 
Exemption  77-4  (PTE  77-4,  42  FR 
18732,  April  8,  1977)  to  avoid  engaging 
in  a  prohibited  transaction  in 
connection  with  such  investments." 

In  order  to  meet  the  conditions  of  PTE 
77-4  that  a  Client  Plan  not  pay 
duplicative  fees  for  investment  advisory 
services,  AmSouth  states  that  it  has  not 
charged  a  Client  Plan  any  direct  fees  for 
investment  management  with  respect  to 
assets  that  are  invested  in  the  Funds. 
These  Client  Plans  have  paid  fees  to 
AmSouth  solely  for  non- investment 
trust  or  custody  services.  AmSouth 
states  that  the  fees  it  has  received  for 
investment  management  of  a  Client 
Plan's  assets  have  come  solely  from  the 
Funds  in  accordance  with  the  respective 
advisory  agreements  between  such 
Funds  and  AmSouth. 

AmSouth  states  that  Client  Plans  have 
not  paid  any  commissions  or  other  sales 
charges  in  connection  with  their 
investments  in  the  Funds,  as  required 
under  PTE  77-4.  In  addition,  the 
applicant  states  that  all  of  the  other 
conditions  of  PTE  77-4,  including 
advance  written  disclosure  of 
information  to  a  Client  Plan  regarding 
the  fees  to  be  received  by  AmSouth  from 
each  Fund  and  advance  written 
authorization  from  an  independent 
fiduciary  of  such  Client  Plan  for 
investment  in  the  Fund  and  the  receipt 
of  fees  from  the  Fund  by  AmSouth,  have 
been  met. '  ^ 


"  PTE  77-4,  in  pertinent  part,  permits  the 
purchase  and  sale  by  an  employee  benefit  plan  of 
shares  of  a  registered,  open-end  investment 
company  when  a  fiduciary  with  respect  lo  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that,  among  other  things,  the 
plan  does  not  pay  an  investment  management, 
investment  advisory  or  similar  fee  with  respect  to 
the  plan  assets  invested  in  such  shares  for  the  entire 
period  of  such  investment.  Section  11(c)  of  PTE  77- 
4  slates  that  this  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by  the 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  15  of  the  Investment 
Company  Act  of  1940.  Section  11(c)  states  further 
that  this  condition  does  not  preclude  payment  of  an 
investment  advisory  fee  by  the  plan  based  on  total 
plan  assets  from  which  a  credit  has  been  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  fees  paid  by  the  investment  company. 

"  The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  as  to  whether  (he 
transactions  wilh  the  Funds  by  Client  Plans 
managed  by  AmSouth  have  met  the  condilioiu 
necessary  for  an  exemption  under  PTE  77-4. 
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6.  AmSouth  is  requesting  an 
individual  exemption  that,  like  the 
relief  provided  by  PTE  77-4,  would 
permit  the  receipt  of  fees  by  AmSouth 
or  an  affiliate  from  the  Funds  for  acting 
as  investment  adviser  as  wrell  as  for 
providing  non-advisory  services  (i.e. 
"Secondary  Services"  as  defined 
herein).  The  applicant  states  that  the 
conditions  of  Uiis  proposed  exemption 
are  based  on  PTE  77-4.  However,  there 
are  two  differences  between  the 
conditions  of  PTE  77-4  and  the 
conditions  proposed  herein: 

(i)  the  use  of  a  "termination  form" 
under  this  proposed  exemption  would 
take  the  place  of  the  PTE  77-^ 
requirement  that  an  independent  plan 
fiduciary  (referred  to  therein  as  a 
"Second  Fiduciary")  affirmatively 
approve  any  changes  in  the  rates  of  fees 
charged  by  the  mutual  funds;  and 

(ii)  the  Client  Plans  subject  to  this 
proposed  exemption  may,  as  an 
alternative  to  not  paying  a  plan-level 
investment  management  fee  to  AmSouth 
for  any  assets  invested  in  the  Fund 
shares  (referred  to  as  an  "offset"  fee 
structure),  receive  a  cash  credit  of  such 
Plan's  proportionate  share  of  the  Funds' 
investment  advisory  fees  (referred  to  as 
a  "crediting"  fee  structure). 

AmSouth  will  charge  investment 
advisory  fees  to  the  Funds  in 
accordmce  with  the  investment 
advisory  agreements  between  AmSouth 
and  the  Funds.  These  agreements  will 
be  approved  by  the  independent 
members  of  the  Board  of  Trustees  of  the 
Funds,  in  accordance  with  the 
applicable  provisions  of  the  1940  Act, 
and  any  subsequent  changes  in  the  fees 
will  have  to  be  approved  by  such 
Trustees.  These  fees  also  will  not  be 
increased  without  the  approval  of  the 
shareholders  of  the  affected  Funds.  The 
fees  will  be  paid  monthly  by  the  Funds. 
In  addition,  AmSouth  will  charge  fees 
for  custody  services  it  provides  to  the 
Funds  in  accordance  with  custodial 
services  agreements  with  the  Funds.  * 

AmSouth  will  avoid  charging  the 
Client  Plans  duplicative  investment 
management  fees  by  either:  (a)  crediting 
the  Client  Plan's  pro  rata  share  of  the 
Fund  advisory  fees  back  to  the  Client 
Plan;  or  (b)  waiving  any  investment 
management  fee  for  the  Client  Plan  at 
the  Plan-level. 

Crediting  Fee  Structure 

7.  The  "crediting"  fee  structure  will 
be  designed  to  preserve  the  negotiated 
fee  rates  of  the  Client  Plans  so  as  to 
minimize  the  impact  of  the  change  to 
the  Funds  on  a  Client  Plan's  fees. 
AmSouth  will  charge  a  Client  Plan  its 
standard  fees  as  applicable  to  the 
particular  Client  Plan  for  serving  as 


trustee,  directed  trustee,  investment 
manager  or  custodian.  At  the  begiiming 
of  each  month,  and  in  no  event  later 
than  one  business  day  after  the  payment 
of  investment  advisory  fees  by  the 
Funds  to  AmSouth  for  the  previous 
month,  AmSouth  will  credit  to  each 
Client  Plan  in  cash  its  proportionate 
share  of  all  investment  advisory  fees 
charged  by  AmSouth  to  the  Funds  for 
the  previous  month.  The  credit  will 
include  the  Client  Plan's  share  of  any 
investment  advisory  fees  paid  by 
AmSouth  to  third  party  sub-advisors. 
AmSouth  states  that  the  credit  will 
not  include  the  custodial  fees  or  other 
fees  for  secondary  services  payable  by 
the  Funds  to  AmSouth  because  such 
services  rendered  at  the  Fund-level  will  , 
not  be  duplicative  of  any  services 
provided  directly  to  the  Client  Plan.  For 
example,  the  custodial  services  to  the 
Funds  will  involve  maintaining  custody 
and  providing  reporting  relative  to  the 
individual  securities  owned  by  the 
Funds.  The  services  to  the  Client  Plans 
will  involve  maintaining  custody  over 
all  or  a  portion  of  the  Client  Plans' 
assets  (which  may  include  Fund  shares, 
but  not  the  assets  underlying  the  Fund 
shares),  providing  trust  accounting  and 
participant  accounting  (if  applicable), 
providing  asset  and  transaction 
reporting,  execution  and  settlement  of 
directed  transactions,  processing  benefit 
payments  and  loans,  maintaining 
participant  accounts,  valuing  plan 
assets,  conducting  non-discrimination 
testing,  preparing  Forms  5500  and  other 
required  filings,  and  producing 
statements  and  reports  regarding  overall 
plan  and  individiial  participant 
holdings.  AmSouth  states  that  these 
trust  services  will  be  necessary 
regardless  of  whether  the  Client  Plans' 
assets  are  invested  in  the  Funds.  Thus, 
AmSouth  represents  that  its  receipt  of 
fees  for  both  secondary  services  at  the 
Fund-level  and  trustee  services  at  the 
Plan-level  will  not  involve  the  receipt  of 
"double  fees"  for  duplicative  services  to 
the  Client  Plans  because  a  Fund  will  be 
charged  for  custody  and  other  services 
relative  to  the  individual  securities 
owned  by  the  Fund,  while  a  Client  Plan 
will  be  charged  for  the  maintenance  of 
Plan  accounts  reflecting  ownership  of 
the  Fund  shares  and  other  assets. '  ^ 


''The  Department  Dotes  that  although  certain 
tranaactions  and  fee  arrangements  are  the  subject  of 
an  administrative  exemption,  a  Client  Plan 
fiduciary  must  still  adhere  to  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act. 
Thus,  the  Department  cautions  the  fiduciaries  of  the 
Client  Plans  investing  in  the  Funds  that  they  will 
have  an  ongoing  duly  under  section  404  of  the  Act 
to  monitor  the  services  provided  to  the  Client  Plans 
to  assure  that  the  fees  paid  by  the  Qient  Plans  for 
such  services  are  reasonable  in  relation  to  the  value 
of  the  service*  provided.  Such  responsibilities  will 


AmSouth  represents  that  for  each 
Client  Plan,  the  combined  total  of  all 
fees  it  receives  directly  and  indirectly 
from  the  Client  Plans  for  the  provision 
of  services  to  the  Plans  and/or  to  the 
Fluids  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the 
Act.'* 

8.  AmSouth  will  maintain  a  system  of 
internal  accounting  controls  for  the 
crediting  of  all  fees  to  the  Client  Plans. 
In  addition,  AmSouth  has  retained  the 
services  of  Ernst  &  Young  LLP  (the 
Auditor),  an  independent  accounting 
firm,  to  audit  annually  the  crediting  of 
fees  to  the  Client  Plans  under  this 
program.  Such  audits  will  provide 
independent  verification  of  the  propet 
crediting  to  the  Client  Plans. 

In  its  annual  audit  of  the  credit 
program,  the  Auditor  will:  (i)  verify  on 
a  test  basis  the  investment  advisory  fees 
I>aid  by  the  Funds  to  AmSouth;  (ii) 
verify  on  a  test  basis  the  daily  factors 
used  to  determine  the  investment 
advisory  fees;  (iii)  verify  on  a  test  basis 
the  credits  paid  in  total  for  a  one-month 
period;  (iv)  recompute,  on  a  test  basis 
using  the  daily  factors  described  above, 
the  amoimt  of  the  credit  determined  for 
selected  plans;  (v)  verify  on  a  test  basis 
the  proper  assignment  of  identification 
fields  for  receipt  of  fee  credits  to  the 
plans;  and  (vi)  verify  on  a  test  basis  that 
the  credits  were  posted  to  the  plans 
within  one  business  day. 

In  the  event  either  the  internal  audit 
by  AmSouth  or  the  independent  audit 
by  the  Auditor  identifies  an  error  made 
in  the  crediting  of  fees  to  the  Client 
Plans,  AmSouth  will  correct  the  error. 
With  respect  to  any  short&ll  in  credited 
fees  to  a  Client  Plan,  AmSouth  will 
make  a  cash  payment  to  the  Client  Plan 
equal  to  the  amount  of  the  error  plus 
interest  paid  at  money  market  rates 
offered  by  AmSouth  for  the  period 
involved.  Any  excess  credits  made  to  a 
Client  Plan  will  be  corrected  by  an 
appropriate  deduction  from  the  Qient 
Plan  account  or  reallocation  of  cash 
during  the  next  payment  period  after 


include  determinations  that  the  services  provided 
are  not  duplicative  and  that  the  fees  are  reasonable 
based  on  the  level  of  services  provided. 

The  Department  also  notes  that  AmSouth.  as  a 
trustee  and  investment  manager  for  a  Client  Plan  in 
connection  with  the  decision  to  invest  Qieot  Plan 
assets  in  the  Funds,  will  have  a  fiduciary  duty  to 
monitor  all  fees  paid  by  a  Fund  to  AmSouth.  its 
affiliates,  and  third  parties  for  services  provided  to 
the  Fund  to  ensure  that  the  totality  of  such  fees  will 
be  reasonable  and  will  not  involve  the  payment  of 
any  "double"  fees  for  duplicative  services  to  the 
Fund  by  such  parties. 

"The  Department  is  expressing  no  opinion  in 
this  propoaed  exemption  as  to  whether  the  fee 
arrangements  discussed  herein  will  comply  with 
section  406(bH2)  of  the  Act  and  the  regulations 
tbweunder  (see  29  CFR  2550.4OBb-2). 
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discovery  of  the  error  to  reflect 
accurately  the  amount  of  total  credits 
due  to  the  Client  Plan  for  the  period 
involved. 

9.  AmSouth  represents  that  the  use  of 
the  "crediting"  fee  structure  will  be 
available  for  investments  made  by 
Client  Plans  in  the  Funds  in  situations 
where:  (i)  the  Client  Plan  sponsor 
wishes  to  pay  all  fees  of  the  Client  Plan, 
including  investment  management;  and 
(ii)  fees  charged  by  AmSouth  at  the 
Plan-level  are  negotiated.  With  respect 
to  (i)  above,  AmSouth  states  that  the 
Qient  Plan  sponsor  would  not  be  able 
to  take  over  payment  of  the  investment 
management  fees  if  the  "offset" 
structure  (as  discussed  further  below) 
were  used  because  in  such  instances  the 
investment  management  fees  would  be 
paid  directly  out  of  the  Client  Plan's 
investment  in  the  Funds.  With  respect 
to  (ii)  above,  AmSouth  states  that  from 
time  to  time  Plan-level  fees  are 
negotiated  to  amounts  which  are  below 
AmSouth's  published  fee  schedules  due 
to  competitive  pressures  in  the 
marketplace.  When  the  negotiated  fees 
paid  at  the  Plan-level  are  less  than  the 
investment  advisory  fees  paid  to 
AmSouth  by  the  Funds,  the  "credit" 
method  would  be  used  as  it  would  be 
the  most  beneficial  and  practical 
method  available  to  accommodate  these 
Client  Plans. 

The  use  of  the  "crediting"  fee 
structure  must  be  approved  prior  to  the 
Client  Plan's  initial  investment  in  the 
Funds  by  a  Second  Fiduciary  acting  for 
the  Client  Plan.  The  Second  Fiduciary 
will  receive  full  and  detailed  written 
disclostire  of  information  concerning 
the  Funds  in  advance  of  any  investment 
by  the  Client  Plan  in  the  Funds, 
including  the  Fund  prospectuses  as  well 
as  a  separate  statement  describing  the 
crediting  fee  structure. 

After  consideration  of  such 
information,  the  Second  Fiduciary  will 
authorize  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  one  or  more 
specified  Funds  and  the  fees  to  be  paid 
by  the  Funds  to  AmSouth.  In  addition, 
the  Second  Fiduciary  of  each  Client 
Plan  invested  in  a  f>articular  Fund  will 
receive  full  written  disclosure,  in  a 
statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  AmSouth  to 
the  Funds  for  secondary  services  which 
are  above  the  rates  reflected  in  the  Fund 
prospectuses,  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  such 
increase. 

In  the  event  that  AmSouth  provides 
an  additional  secondary  service  for 
which  a  fee  is  charged  or  there  is  an 
increase  in  the  rate  of  fees  paid  by  the 
Funds  to  AmSouth  for  any  secondary 


service,  including  any  increase  resulting 
from  a  decrease  in  the  number  or  kind 
of  services  performed  by  AmSouth  for 
such  fees  in  connection  with  a 
previously  authorized  secondary 
service,  AmSouth  will,  at  least  30  days 
in  advance  of  the  implementation  of 
such  additional  service  or  fee  increase, 
provide  written  notice  to  the  Second 
Fiduciary  explaining  the  nature  and  the 
amount  of  the  additional  service  for 
which  a  fee  will  he  charged  or  the 
nature  and  amount  of  the  increase  in 
fees  of  the  affected  Fund.'*  Such  notice 
will  be  made  separate  from  the  Fund 
prospectus  and  will  be  accompanied  by 
a  Termination  Form.  The  Second 
Fiduciary  also  will  receive  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rate  of 
fees  charged  by  AmSouth  to  the  Funds 
for  investment  advisory  services  prior  to 
the  effective  date  of  such  increases,  even 
though  these  fees  will  be  credited  to  the 
investing  Client  Plans. 

The  authorizations  made  by  a  Second 
Fiduciary  of  any  Client  Plan  will  be 
terminable  at  will,  without  penalty  to 
the  Client  Plan,  upon  receipt  by 
AmSouth  of  written  notice  of 
termination.  A  form  (the  Termination 
Form)  expressly  providing  an  election  to 
terminate  the  authorization,  with 
instructions  on  the  use  of  the  form,  will 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  However,  the 
Termination  Form  will  not  need  to  be 
supplied  to  the  Second  Fiduciary  for  an 
annual  reauthorization  sooner  than  six 
months  after  such  Termination  Form  is 
supplied  for  an  additional  service  or  for 
an  increase  in  fees  (as  discussed  above), 
unless  another  Termination  Form  is 
required  to  disclose  additional  services 
or  fee  increases.  The  Termination  Form 
will  instruct  the  Second  Fiduciary  that 
the  authorization  is  terminable  at  will 
by  the  Client  Plan,  without  penalty  to 
the  Client  Plan,  upon  receipt  by 
AmSouth  of  written  notice  from  the 
Second  Fiduciary,  and  that  failure  to 
return  the  Termination  Form  will  result 


■'  With  respect  to  increaMs  in  fees,  the 
Department  notes  tliat  an  increase  in  the  amount  of 
a  fee  for  an  existing  secondary  service  (other  than 
through  an  increase  in  the  value  of  the  underlying 
assets  in  the  Funds)  or  the  imposition  of  a  fee  for 
a  newly-established  secondary  service  shall  be 
considered  an  increase  in  the  rate  of  such  fees. 
However,  in  the  event  a  secondary  service  fee  has 
already  been  described  in  writing  to  the  Second 
Fiduciary  and  the  Second  Fiduciary  has  provided 
authorization  for  the  fee.  and  such  fee  was 
temporarily  waived,  no  further  action  by  AmSouth 
would  be  required  in  order  for  the  Bank  to  receive 
such  fee  at  a  later  time.  Thus,  for  example,  no 
further  disclosure  would  be  necessary  if  AmSouth 
hffd  received  authorization  for  a  fee  for  custodial 
sorvices  from  Plan  investors  and  subsequently 
determined  to  waive  all  or  a  portion  of  the  fee  for 
a  period  of  time  in  order  to  attract  new  investors 
but  later  charged  the  full  fee. 


in  the  continued  authorization  of 
AmSouth  to  engage  in  the  subject 
transactions  on  behalf  of  the  Client  Plan. 
The  Termination  Form  will  be  used  to 
notify  AmSouth  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan, 
requesting  such  termination  within  one 
business  day  following  receipt  by 
AmSouth  of  the  form.  If,  due  to 
circumstances  beyond  the  control  of 
AmSouth,  the  sale  cannot  be  executed 
within  one  business  day,  AmSouth  will 
be  obligated  to  complete  the  sale  within 
the  next  business  day. 

Offset  Fee  Structure 

10.  AmSouth  represents  that  small 
and  mid-size  Client  Plans  that  invest  in 
the  Funds  would  be  offered  an  "offset" 
fee  structure  (i.e.  a  waiver  of  the 
investment  management  fee  for  the 
Client  Plan  at  the  Plan-level)  rather  than 
a  "crediting"  fee  structure  (i.e.  a  credit 
of  the  Client  Plan's  pro  rata  share  of 
Fund-level  advisory  fees  back  to  the 
Client  Plan).  These  Client  Plans 
typically  would  be  so-called  "401(k)" 
Plans  (i.e.  deferred  compensation 
arrangements  pursuant  to  section  401(k) 
of  the  Code)  that  are  designed  to  be 
simple,  standardized  products  using 
fixed  fee  arrangements.  In  addition, 
AmSouth  typically  would  offer  the 
"offset"  fee  structure  for  other  plan 
products  when  Plan-level  fees  are  not 
negotiated  to  an  amount  which  is  below 
AmSouth's  published  fee  schedule."^  In 
these  cases,  if  the  Second  Fiduciary 
authorizes  the  "offset"  fee  structure 
under  this  proposed  exemption, 
AmSouth  will  waive  Plan-level 
investment  management  fees  that  would 
otherwise  be  charged  for  the  Client 
Plan's  assets  invested  in  the  Fimds,  so 
that  the  Plan-level  fees  will  be  "offset" 
and  the  Client  Plan  will  pay  only  one 
investment  management  fee  for  those 
assets,  at  the  Fund-level. '^  This  "offset" 


^AmSouth  states  that  larger  Client  Plans  often 
may  negotiate  Plan-level  fees  to  amounts  below 
AmSouth's  published  fee  schedule.  If.  as  a  result  of 
the  negotiations,  the  Plan-level  investment 
management  fees  are  less  than  the  Fund-level 
investment  advisory  fees,  the  Client  Plan  would 
benefit  more  from  a  Fund-level  fee  credit  than  an 
"offset"  of  the  Plan-level  fees  for  assets  invested  in 
the  Funds. 

'''  In  this  regard,  the  Department  notes  that  when 
a  Second  Fiduciary  authorizes  a  particular  fee 
structure  to  prevent  AmSouth  from  receiving 
"double  fees"  for  investment  management  and 
investment  advisory  services.  AmSouth's 
disclosures  to  the  Second  Fiduciary  should,  in  a 
clear  and  concise  manner,  reveal  sufficient 
information  to  the  Second  Fiduciary  to  enable  such 
Fiduciary  to  determine  the  nature  and  extent  of  any 
differentials  between  the  rates  of  fees  charged  at  the 
Plan-level  and  the  rates  of  fees  charged  at  the  Fund- 
level.  Such  information  would  enable  the  Second 
Fiduciary  to  adhere  to  its  duties  and  responsibilities 
under  section  404  of  the  Act  to  act  prudently  when 
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fee  structure,  which  is  similar  to  one  of 
the  fee  structures  described  in  PTE  77- 
4,  will  ensure  that  AmSouth  does  not 
receive  any  duplicative  investment 
management,  advisory  or  similar  fees  as 
a  result  of  investments  in  the  Funds  by 
the  Client  Plans. 

Disclosures,  approvals,  and 
notifications  with  regard  to  any  changes 
in  fees  or  secondary  services  will  be 
handled  in  the  same  manner  as  for  the 
"credit"  fee  structure  described  in 
paragraph  9  above,  with  one  exception. 
The  exception  is  that  notifications  with 
regard  to  increases  in  rates  of 
investment  advisory  fees  for  the  Funds 
will  conform  to  the  procedures  for 
increases  in  rates  of  secondary  service 
fees  as  described  in  paragraph  9. 
Therefore,  in  such  instances,  there  will 
be  prior  written  notification  of  the  fee 
increase  to  the  Second  Fiduciary  for  the 
Client  Plan,  in  a  statement  separate  from 
the  Fund  prospectus,  and  a  Termination 
Form  will  be  provided.  The  reason  for 
the  exception  is  that  the  total  fees  paid 
by  the  Client  Plan,  under  the  "offset" 
fee  structure,  will  be  directly  affected  by 
any  increases  in  the  rates  of  Fund-level 
investment  advisory  fees  because  such 
fees  will  not  be  credited  back  to  the 
Client  Plan. 

11.  AmSouth  states  that  a  Second 
Fiduciary  will  always  receive  a  written 
statement  giving  full  disclosure  of  the 
fee  structures  prior  to  any  investment  in 
the  Funds.  The  disclosure  statement 
will  explain  why  AmSouth  believes  that 
the  investment  of  assets  of  the  Client 
Plan  in  the  Funds  may  be  appropriate. 
The  disclosure  statement  also  will 
describe  whether  there  are  any 
limitations  on  AmSouth  with  respect  to 
which  Client  Plan  assets  may  be 
invested  in  shares  of  the  Funds  and,  if 
so,  the  nature  of  such  limitations.'* 

12.  On  an  annual  basis,  the  Second 
Fiduciary  of  a  Client  Plan  investing  in 
the  Funds  will  receive  copies  of  the 
current  Fund  prospectuses  and,  upon 
such  fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Funds  as  well  as  copies  of  the 
annual  financial  disclosure  reports 
containing  information  about  the  Fund 
and  independent  auditor  findings. 


approving  and  monitoring  (he  services  provided  to 
the  Client  Plan  and  would  help  ensure  that  the  fees 
paid  for  such  services  are  reasonable. 

'"See  section  n(d)  of  PTE  77-4  which  requires, 
in  pertinent  part,  that  an  independent  plan 
fiduciary  receive  a  current  prospectus  issued  by  the 
investment  company  and  a  full  and  detailed  written 
disclosure  of  the  investment  advisory  and  other  fees 
charged  to  or  paid  by  the  plan  and  the  investment 
company,  including  a  discussion  of  whether  there 
are  any  limitations  on  the  fiduciary/investment 
adviser  with  respect  to  which  plan  assets  may  be 
invested  in  shares  of  the  investment  company  and. 
if  so.  the  nature  of  such  limitations. 


In  addition,  if  the  Funds  obtain 
brokerage  services  in  the  futxjtre  from 
any  broker-dealers  that  are  affiliates  of 
AmSouth,  AmSouth  will  provide  at 
least  annually  to  the  Second  Fiduciary 
of  Client  Plans  investing  in  the  Funds 
written  disclosures  indicating  the 
following:  (i)  the  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund  that  are  paid  to  AmSouth  by 
such  Fund;  (ii)  the  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund  that  are  paid  by  such  Fund 
to  brokerage  firms  imrelated  to 
AmSouth;  (iii)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  AmSouth  by 
each  Fimd  portfolio;  and  (iv)  the  average 
brokerage  conunissions  per  share, 
expressed  as  cents  per  share,  paid  by 
each  Fund  portfolio  to  brokerage  firms 
unrelated  to  AmSouth.  All  such 
brokerage  services  would  be  provided  in 
accordance  with  section  17(e)  of  the 
1940  Act  and  Rule  17e-l  thereunder. 
Such  provisions  require,  among  other 
things,  that  the  commissions,  fees  or 
other  remuneration  for  any  brokerage 
services  provided  by  an  affiliate  of  an 
investment  company's  investment 
adviser  be  reasonable  and  fair  compared 
to  what  other  brokers  receive  for 
comparable  transactions  involving 
similar  securities. 

13.  No  sales  commissions  will  be  paid 
by  the  Client  Plans  in  connection  with 
the  purchase  or  sale  of  shares  of  the 
Funds.  In  addition,  no  redemption  fees 
will  be  paid  in  connection  with  the  sale 
of  shares  by  the  Client  Plans  to  the 
Funds.  AmSouth  states  that  it  will  not 
receive  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  the  transactions 
covered  by  this  proposed  exemption. 
AmSouth  states  further  that  all  other 
dealings  between  the  Client  Plans  and 
the  Funds  will  be  on  a  basis  no  less 
favorable  to  the  Client  Plans  than  such 
dealings  will  be  with  the  other 
shareholders  of  the  Funds. 

14.  In  summary,  AmSouth  represents 
that  the  transactions  described  herein 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a)  the 
Funds  will  provide  the  Client  Plans 
with  an  effective  investment  vehicle 
without  any  duplicative  investment 
management,  advisory  or  similar  fees 
paid  to  AmSouth;  (b)  AmSouth  will 
require  annual  audits  by  an 
independent  accounting  firm  to  verify 
the  proper  crediting  to  the  Client  Plans 
of  investment  advisory  fees  charged  by 
AmSouth  to  the  Funds  under  the 
"crediting"  fee  structure;  (c)  with 
respect  to  any  investments  in  a  Fund  by 
the  Client  Plans  and  the  payment  of  any 
fees  by  the  Fund  to  AmSouth,  a  Second 


Fiduciary  will  receive  mu  written 
disclosiue  of  information  concerning 
the  Fund,  including  a  current 
prospectus  and  a  statement  describing 
the  fee  structure,  and  will  authorize  in 
writing  the  investment  of  the  Client 
Plan's  assets  in  the  Fund  and  the  fees 
paid  by  the  Fund  to  AmSouth;  (d)  any 
authorizations  made  by  a  Client  Plan 
regarding  investments  in  a  Fund  and 
fees  to  t)e  paid  to  AmSouth,  or  any 
increases  in  the  rates  of  fees  for 
secondary  services  which  will  be 
retained  by  AmSouth,  will  be 
terminable  at  will  by  the  Qient  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  AmSouth  of  written  notice  of 
termination  from  the  Second  Fiduciary; 
(e)  no  commissions  or  redemption  fees 
will  be  paid  by  the  Client  Plan  in 
connection  with  either  the  acquisition 
of  Fund  shares  or  the  sale  of  Fund 
shares;  (f)  AmSouth  will  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  subject  transactions;  and  (g)  all 
dealings  between  the  Client  Plans  and 
the  Funds  will  be  on  a  basis  which  is 
at  least  as  favorable  to  the  Client  Plans 
as  such  dealings  are  with  other 
shareholders  of  the  Funds. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  Second  Fiduciaries 
of  Client  Plans  that  were  invested  in  the 
Funds  as  of  the  effective  date  of  the 
proposed  exemption  (i.e.  April  16, 
1997).  In  addition,  notice  of  the 
proposed  exemption  shall  be  given  to 
Client  Plans  that  are  currently  invested 
in  the  Funds,  as  of  the  date  the  notice 
of  the  proposed  exemption  is  published 
in  the  Federal  Register,  where  AmSouth 
is  providing  services  to  the  Funds  and 
receives  fees  which  would  be  covered 
by  the  proposed  exemption,  if  granted. 

Notice  to  interested  persons  shall  be 
provided  by  first  class  mail  within  thirty 
(30)  days  following  the  publication  of 
the  proposed  exemption  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  a  supplemental  statement 
(see  29  CFR  2570.43(b)(2))  which 
informs  all  interested  persons  of  their 
right  to  comment  on  emd/or  request  a 
hearing  with  respect  to  the  proposed 
exemption.  Comments  and  requests  for 
a  public  hearing  are  due  within  sixty  () 
days  following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORIMTION  CONTACT:  N4r. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 
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Alloy  Die  Casting  Co.  Employees'  Profit 
Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Anaheim,  California 

(Application  No.  D-104391 

Proposed  Exemption 

The  Oepartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  the  Plan  to  the  Alloy  Die  Casting 
Co.AV.E.  Holmes,  Inc.  (Alloy),  the  Plan 
sponsor  and  a  party  in  interest  with 
respect  to  the  Plan,  of  units  (the  Units) 
in  ihe  Krupp  Insured  Plus-Il  Limited 
Partnership  (the  Partnership),  provided: 
(a)  the  sale  is  a  one-time  transaction  for 
cash;  (b)  no  commissions  or  other 
expenses  are  paid  by  the  Plan  in 
connection  with  the  sale;  and  (c)  the 
Plan  will  receive  the  greater  of:  (1) 
$13.05  per  Unit,  or  (2)  $1.15  above  the 
highest  bid  price  for  the  Units  at  the 
most  recent  sealed  bid  auction  for  the 
Units  which  has  occurred  prior  to  the 
time  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  Alloy,  an  Anaheim,  California 
corporation,  is  the  sponsor  of  the  Plan. 
The  Plan  is  a  profit  sharing  plan  which 
had  148  participants  and  aggregate 
assets  with  an  approximate  fair  market 
value  of  $3,873,829  as  of  December  31. 
1996. 

2.  On  July  21, 1987,  the  Plan  bought 
51,282  Units  in  the  Partnership  for  $1 
million.  The  Plan's  cost  basis  was 
$19.50  per  Unit.  Through  February  27, 
1997,  the  Plan  had  received 
distributions  from  the  Partnership  in  the 
amount  of  $14.88  per  Unit. 
Consequently,  the  unrecovered  cost  to 
the  Plan  of  the  Units  is  currently  $4.62 
per  Unit. 

3.  Alloy  was  sold  in  1996,  and  the 
Plan  is  in  the  process  of  being 
terminated  and  liquidated.  All  assets  of 
the  Plan,  with  the  exception  of  the 
Units,  have  been  converted  into  cash  or 
short-term  equivalents. 

4.  The  Partnership  is  a  Massachusetts 
limited  partnership  which  invests 
primarily  in  federally  insured  mortgages 
on  multi-family  residential  properties 
through  the  purchase  of  mortgage- 
backed  securities.  Krupp  Insured  Plus 
Corp.  (Krupp)  and  Mortgage  Services 


Partners  Limited  Partnership  are  the 
general  partners  of  the  Partnership.  The 
applicant  represents  that  the  Units 
cannot  be  converted  into  short-term 
cash  equivalents  because  transfers  of  the 
Units  are  subject  to  certain  restrictions 
whereby  Unit  holders  are  not  able  to 
liquidate  their  investment. '*  As  a  result 
of  these  restrictions,  it  is  not 
administratively  feasible  for  the  Plan  to 
distribute  the  Units  to  the  participants; 
instead,  it  must  sell  the  Units  in  order 
to  distribute  each  participant's  pro-rata 
share  of  the  value  of  such  Units  in  cash. 

5.  The  applicant  represents  that  there 
is  no  established  market  for  the  Units. 
Alloy  has  therefore  requested  the 
exemption  proposed  herein  to  purchase 
the  Units  from  the  Plan  for  cash.  The 
applicant  represents  that  no 
commissions  will  be  paid  in  connection 
with  the  transaction.  Alloy  has  offered 
to  pay  the  Plan  $1.15  per  Unit  in  excess 
of  the  fair  market  value  of  the  Units  as 
determined  by  the  highest  bid  price  at 
the  most  recent  sealed  bid  auction  for 
the  Units  which  has  occurred  prior  to 
the  time  of  the  sale.  The  applicant  states 
that  Krupp  has  represented  that  the 
most  recent  sealed  bid  auction  took 
place  on  February  14, 1997,  at  which 
time  the  average  price  paid  per  Unit  was 
$11.55,  and  the  higliest  price  paid  per 
Unit  was  $11.90.  Thus,  Alloy  has 
offered  to  pay  the  Plem  the  higher  of:  (a) 
$13.05  per  Unit,  or  (b)  $1.15  per  Unit 
above  the  highest  bid  price  for  the  Units 
at  the  most  recent  sealed  bid  auction 
which  has  occurred  prior  to  the  date  of 
the  sale. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (a)  the  sale  would  be 

a  one-time  transaction  for  cash,  and  no 
commissions  or  other  expenses  would 
be  paid  by  the  Plan  in  connection  with 
the  transaction;  (b)  the  transaction  will 
provide  liquidity  for  the  Plan  which  is 
currently  being  terminated;  c)  the 
purchase  price  for  the  Units  will  exceed 
the  Plan's  original  cost  for  the  Units  less 
distributions  received  from  the 
Partnership;  and  (d)  the  Plan  will 
receive  not  less  than  $1.15  more  per 
Unit  than  the  highest  bid  price  at  the 
most  recent  sealed  bid  auction  for  the 
Units. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 


'*The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  Units  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4. 
Subtitle  B.  Title  I  of  the  Act.  In  this  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
violations  of  Part  4  of  the  Act  which  nu>y  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  UniU. 


telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/ or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 
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Signed  at  Washington,  DC,  this  IBth  day  of 
June,  1997. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  97-16361  Filed  6-20-97;  8:45  am] 
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DEPARTMENT  Qr  !  ABOR 

Pension  and  Welfare  Bc-ef'ts 
Administration 

^.Prohilntec!  ■'ransac'ior  £  tempiion  a7-33; 
Exer^tt.on  Appiicatio-  nc   D-10011] 

Grant  o'  tndiviOuai  Exe'nption  re  Mane 
f^ermanent  as  Moa^tied  Pfor-Mbilec 
Transaction  Exemption  <P'^E<  9"  <i 
Involving  Equitable  Lite  Assurance 
Society  of  the  uniied  States  ana   's 
Affiliates  (EquitaOie)  ana  Equitaose 
'^eai  Estate  Managemem  'nc  (ERE)', 
-.  ocat<K!  ^p  New  York    New  "^ork 

AGENCY,  rensiun  anu  VVeilare  oenefits 
Administration,  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption 
to  make  permanent  as  modified  FTE 
91-8,  which  involves  Eiiquitable  and 
ERE. 

SUMMARY:  This  document  contains  a 
final  individual  exemption  to  make 
permanent  as  modified  the  temporary 
relief  provided  by  PTE  91-8  (56  FR 
1411/1419,  January  14,  1991).  PTE  91- 
8  is  a  temporary  exemption  which 
expired  January  13,  1996.  This 
exemption  makes  permanent  as 
modified  PTE  91-8  and  provides  relief 
for  the  provision  of  property 
management  and/or  leasing  services  by 
ERE  to  an  Account  (as  defined  in 
Section  IV  below),  provided  that  the 
conditions  set  forth  in  Section  II  are 
mr' 

EFF£C~1V£  date:  The  Department  of 
Labor  is  extending  the  temporary 
exemptive  relief  provided  under  PTE 
91-8  until  the  date  the  final  exemption 
is  published  in  the  Krder.^!  Register. 
However,  effective  jduaai^  io.  1996 
until  the  date  the  final  exemption  is 
published  in  the  Federa!  Re^i«iter, 
Equitable  and  ERE  ti<, .  ■    )  j^.  :   jd  of  up 
to  90  days  after  the  end  of  each  calendar 
year  to  prepare  the  annual  report 


'  By  letter  dated  April  23,  1997,  the  applicants 
have  informed  the  Depaitmeat  that  Equitable  has 
agreed  to  sell  ER£  to  Lend  Lease  Corporation 
Limited.  efTective  on  or  about  June  10,  1997.  Lend 
Lease  Corporation  Limited  is  an  Australian-based 
real  estate  and  financial  management  company  with 
substantial  business  operations  in  the  United  States. 
Also,  see  the  comment  submitted  by  Equitable  and 
ERE  regarding  the  status  of  ERE  under  this 
•xsmptiaa. 


required  by  this  exemption  pursuant  to 
Section  n(4)(aj. 

Thereafter,  PTE  91-8,  as  modified  and 
made  permanent,  is  effective  on  the  date 
the  final  exemption  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekatenna  A.  Uzlyan,  Office  of 
Exemption  Determinations,  U.S. 
Department  of  Labor,  telephone  (202) 
219-8883.  (This  is  not  a  toll-free 
number.) 

SUPPUEMENTARY  INFORMATION:  On 
September  6,  1996,  the  Department  of 
Labor  (the  Department)  published  in  the 
Federal  Register  (61  FR  47205/47214)  a 
notice  of  proposed  exemption  to  make 
permanent  as  modified  FTE  91-8  (the 
Notice).  PTE  91-8  provides  an 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  bom 
the  sancrtions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1986  (the 
Code),  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code. 

This  exemption  to  make  permanent 
PTE  91-8  was  requested  in  an 
exemption  application  by  Equitable  and 
ERE  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836.  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Accordingly,  this  exemption  to 
make  permanent  PTE  91-8  is  being 
issued  solely  by  the  Department. 

The  Notice  gave  interested  persons  an 
opportunity  to  comment  on  the 
proposed  exemption  and  to  request  a 
hearing.  The  Department  received  five 
written  comments.  Three  comments  and 
an  additional  clarifying  comment  were 
filed  by  the  representatives  of  certain 
pension  plans  that  ciurently  participate 
in  one  or  more  of  the  Accounts  to  which 
ERE  provides  property  management 
and/or  leasing  services  as  described 
herein.  The  comments  generally  raised 
issues  about  certain  aspects  of  the 
Notice,  and  were  subsequently  sent  by 
the  Department  to  Equitable  and  ERE  for 
their  response.  Set  forth  below  in 
paragraph  2  is  a  list  of  each  of  the  points 
made  by  the  commentators  together 
with  the  responses  to  those  points  from 
Equitable  and  ERE  and  )ackson  Cross 
Company  as  the  Independent  Fiduciary 
for  the  transactions  described  herein. 


The  fourth  and  fifth  comment  were 
filed  by  Equitable  and  ERE  and 
generally  request  clarifications  and 
modifications  to  the  Notice. 

Accordingly,  upon  consideration  of 
the  entire  record,  including  the  written 
comments,  the  Department  has 
determined  to  grant  the  exemption 
subject  to  certain  modifications.  For  a 
more  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  September  6, 1996  at  61  FR  47205/ 
47214. 

A  summary  description  of  PTE  91-8 
and  this  exemption;  a  discussion  of  the 
comments;  and  the  Department's 
modifications  are  addressed  below. 

1.  Description  of  PTE  91-8  and  of  this 
exemption 

This  exemption  makes  permanent  as 
modified  PTE  91-8.  PTE  91-8  was  a 
temporary  individual  exemption  which 
permits  the  provision  of  certain  real 
estate  property  management  and,  in 
some  instances,  leasing  services  by    - 
EREIM  2.  affiliates  of  EREIM  and 
Tishman  Speyer  Properties  ^,  to  various 
real  estate  separate  accounts  (the 
Accoimts)  in  which  employee  benefit 
plans  participate.  The  Accounts  are 
managed  by  Equitable,  EREIM  or 
subsidiaries  thereof.  PTE  91-8  also 
permitted  the  provision,  by  the  law 
department  of  Equitable,  of  certain  legal 
services  to  the  Accounts  required  in 
connection  with  individual  properties 
held  by  the  Accounts  *.  This  exemption 
to  make  permanent  as  modified  PTE  91- 
8  was  requested  by  Equitable  and  ERE 
pursuant  to  Paragraphs  IX  and  X  of  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8  that  was  published  in  the 
Federal  Register  on  February  28,  1990 
at  55  FR  7057/7069.  Furthermore, 
pursuant  to  Paragraphs  DC  and  X  of  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8,  the  application  for  a 


'  At  the  time  PTE  91-8  was  granted.  ERE  or 
Equitable  Real  Estate  investment  Management.  Inc. 
was  known  as  EREIM.  and  was  an  indiract  wholly 
o%raed  subsidiary  of  Equitable. 

'In  the  Notice.  Equitable  represented  that 
Tishman  Speyer  l>roperties  (TSP).  a  partnership  in 
which  Equitable  had  a  SO  percent  ownership 
interest  at  the  time  PTE  91-S  was  issued,  is  no 
longer  affiliated  with  Equitable,  and  requested  (hat 
this  exemption  be  inapplicable  to  TSP. 
Accordingly,  the  Department  determined  that  this 
exemption  will  not  apply  to  TSP. 

« In  the  Notice.  Equitable  repreaented  that  under 
PTE  91-8  the  exemption  for  the  provision  of  legal 
services  to  the  Accounts  by  Equitable't  in-bouse 
law  department  was  never  implemented.  Therefore. 
Equitable  requested  that  this  exemption  eliminate 
reference  to  the  relief  for  the  provision  of  legal 
services  by  the  law  department  to  the  Accounts. 
Accordingly,  in  this  exemption  the  Department 
eliminates  relief  for  the  provision  of  legal  services 
by  the  law  department  to  the  Accounts. 


permanent  exemption  was  to  include  a 
report  from  the  Independent  Fiduciary 
expressing  such  fiduciary's  views  and 
rationales  with  respect  to  making  PTE 
91-8  permanent,  and  whether  the 
Independent  Fiduciary  under  PTE  91-8 
believes  that  cost  savings  have  been 
achieved  for  the  Accounts.  In  this 
regard,  Jackson  Cross  Company  (Jackson 
Cross),  as  the  Independent  Fiduciary  for 
property  management  and  leasing 
services  under  PTE  91-8,  prepared  a 
report  regarding  cost  savings  achieved 
by  the  Accounts  (the  Report).  In  the 
Report,  Jackson  Cross  stated  that  the 
property  management  and  leasing 
services  rendered  by  Compass 
Management  and  Leasing  and  Compass 
Retail,  two  wholly-owned  subsidiaries 
of  ERE,  to  the  Accounts  resulted  in 
substantial  savings  for  the  benefit  of  the 
Accounts. 

As  stated  briefly  above,  this 
exemption  will  permit,  on  a  permanent 
basis,  the  provision  of  property 
management  and/or  leasing  services  by 
ERE  to  an  Account,  provided  that  the 
conditions  set  forth  in  Section  II  are 
met.  These  conditions  require  extensive 
structural  safeguards  intended  to  ensure 
that  the  transactions  described  in  this 
exemption  operate  in  the  interests  of  the 
Accounts  and  the  plans  participating 
therein. 

Although  PTE  91-8  expired  on 
January  13,  1996,  the  Department  has 
determined  to  extend  the  temporary 
exemptive  relief  provided  under  PTE 
91-8  from  January  13.  1996,  until  the 
date  the  final  exemption  is  published  in 
the  Federal  Register.  Thereafter,  PTE 
91-8,  as  modified  and  made  permanent, 
is  effective  on  the  date  the  final 
exemption  is  published  in  the  Federal 
Register. 

2.  Discussion  of  the  Comments 

a.  Annual  Reconfirmation  of  the 
Independent  Fiduciary 

One  of  the  modifications  to  PTE  91- 
8  proposed  by  the  Department  provided 
for  a  procedure  pursuant  to  which 
authorizing  fiduciaries  of  the  plans 
participating  in  the  Accounts  which  do 
not  vote  in  the  annual  reconfirmation  of 
the  Independent  Fiduciary  would  be 
deemed  to  support  continuation  of  that 
Independent  Fiduciary.  The 
commentators  assert  that  "the  right  to 
vote  in  favor  or  against  reconfirmation 
is  an  important  investor  privilege,"  but 
add  that  the  right  to  vote  "should  not  be 
given  up  simply  by  the  passage  of  time." 
Consequently,  the  commentators  urge 
that  a  lack  of  a  timely  response  from 
investors  (within  30  days)  should  not  be 
interpreted  as  a  vote  in  favor  of 


reconfinnation  of  the  Independent 
Fiduciary. 

Equitaole  and  ERE  agree  that  the 
annual  reconfirmation  procedure  is  an 
important  protective  element  of  this 
exemption,  but  do  not  believe  that  a 
requirement  for  an  affirmative  vote  is 
needed  to  preserve  the  integrity  of  this 
procedure.  In  administering  the 
multiple  services  program  under  PTE 
91-8,  Equitable  emd  ERE  have  learned 
that  the  authorizing  fiduciaries 
sometimes  delay  returning,  or  simply 
fail  to  return,  the  ballot  for 
reconfirmation  even  though  they  do  not 
object,  and  in  fact  support,  the 
continued  service  of  the  Independent 
Fiduciary.  This  can  be  detrimental  not 
only  to  the  plan  represented  by  such  an 
authorizing  fiduciary,  but  also  to  all  the 
other  plans  that  participate  in  the 
Accounts.  An  authorizing  fiduciary's 
failure  to  respond  to  the  reconfirmation 
request  by  returning  the  ballot  in  a 
timely  fashion  creates  uncertainty  as  to 
whether  the  exemption  will  continue  to 
be  available  for  ERE  and  its  affiliates  to 
continue  providing  property 
management  and  leasing  services  to  the 
Accounts.  Therefore,  in  the  event 
Equitable  and  ERE  do  not  receive  a 
requisite  number  of  affirmative  votes, 
there  is  a  risk  that  the  multiple  services 
program  will  have  to  be  discontinued 
and,  accordingly,  the  savings  to  the 
Accounts  will  be  lost.  It  is  the  view  of 
Equitable  and  ERE  that  the 
commentators  have  not  given  sufficient 
attention  to  this  risk. 

Equitable  and  ERE  believe  that  there 
is  an  acceptable  alternative  to  the 
affirmative  reconfirmation  procedure 
envisioned  by  the  commentators. 
Equitable  and  ERE  propose  instituting 
additional  procedures  to  assure  that 
each  authorizing  fiduciary  has  an 
opportunity  to  vote  and  that  the 
implications  of  a  vote  or  a  failure  to  vote 
are  made  clear.  These  procedures  would 
include:  (i)  A  requirement  that  each 
authorizing  fiduciary  be  provided  a 
ballot  by  certified  mail  (or  another 
method  of  delivery  pursuant  to  which 
confirmation  of  receipt  is  provided):  (ii) 
a  requirement  that  the  ballot  clearly 
indicate  that  the  authorizing  fiduciary 
may  vote  for  or  against  continuation  of 
the  Independent  Fiduciary;  (iii)  a 
requirement  that  the  ballot  must  be 
accompanied  by  a  statement  that  failure 
to  return  the  ballot  within  45  days  after 
receipt  of  the  ballot  will  be  counted  as 
a  "for"  vote;  and  (iv)  a  requirement  that 
30  days  after  Equitable  or  ERE  mails  the 
ballot  to  the  authorizing  fiduciary. 
Equitable  and  ERE  must  make  at  least 
one  follow-up  contact  with  the 
authorizing  fiduciary  that  has  not 
previously  returned  the  ballot  prior  to 


treating  the  unretumed  ballot  as  a  "for" 
vote.  If  Equitable  or  ERE  does  not 
receive  a  response  from  the  authorizing 
fiduciary  within  15  days  after  initiating 
contact  with  the  authorizing  fiduciary, 
Equitable  and  ERE  may  treat  the 
unretumed  ballot  as  a  vote  for 
reconfirmation.  The  reconfirmation 
would  be  effective  on  the  earlier  of  the 
date  affirmative  ballots  are  obtained 
firom  the  holders  of  a  majority  of  the 
units  of  beneficial  interests  in  the 
Accounts,  or  45  days  following  the 
authorizing  fiduciaries'  receipt  of  the 
ballots  (unless  holders  of  a  majority  of 
the  units  of  beneficial  interests  in  the 
Accounts  have  voted  against 
reconfirmation). 

Therefore,  to  address  the 
commentators'  concern  regarding  the 
right  to  vote  and  the  integrity  of  the 
voting  process,  Equitable  and  ERE 
believe  that  the  following  paragraph 
should  be  substituted  in  place  of  the 
language  that  is  currently  in  paragraph 
(b)  at  the  end  of  Section  11(4),  such  that 
the  new  Section  II(4)(b)  should  read  as 
follows: 

"Equitable  or  ERE  implements 
procedures  to  ensure  each  authorizing 
fiduciary  has  an  opportunity  to  vote  on 
the  reconfirmation  of  the  Independent 
Fiduciary.  These  procedures  require 
that  Equitable  or  ERE:  (i)  Provide  each 
authorizing  fiduciary  with  a  ballot  by 
certified  mail  (or  another  method  of 
delivery  pursuant  to  which 
confirmation  of  receipt  is  provided);  (ii) 
ensure  that  the  ballot  clearly  indicates 
that  the  authorizing  fiduciary  may  vote 
for  or  against  continuation  of  the 
Independent  Fiduciary;  (iii)  ensure  that 
the  ballot  must  be  accompanied  by  a 
statement  that  failure  to  return  the  ballot 
within  45  days  following  the 
authorizing  fiduciaries'  receipt  of  the 
ballots  will  be  counted  as  a  "for"  vote 
(unless  holders  of  a  majority  of  the  units 
of  beneficial  interests  in  the  Accounts 
have  voted  against  reconfirmation);  and 
(iv)  30  days  after  Equitable  and  ERE 
mails  the  ballot  to  the  authorizing 
fiduciary.  Equitable  and  ERE  must  make 
at  least  one  follow-up  contact  with  the 
authorizing  fiduciary  that  has  not 
previously  returned  the  ballot  prior  to 
treating  the  unretumed  ballot  as  a  "for" 
vote.  If  Equitable  or  ERE  does  not 
receive  a  response  from  the  authorizing 
fiduciary  within  15  days  after  initiating 
contact  with  the  authorizing  fiduciary, 
Equitable  and  ERE  may  treat  the 
unretumed  ballot  as  a  vote  for 
reconfirmation.  The  reconfirmation  will 
become  effective  on  the  earlier  of  the 
date  affirmative  ballots  are  obtained 
from  the  holders  of  a  majority  of  the 
units  of  beneficial  interests  in  the 
Accounts,  or  45  days  following  the 
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authorizing  fiduciaries'  receipt  of  the 
ballots  (unless  holders  of  a  majority  of 
the  units  of  beneficial  interests  in  the 
Accounts  have  voted  against 
reconflnnation.)" 

In  this  way,  it  will  be  confirmed  that 
each  of  the  authorizing  fiduciaries  has 
received  a  hard  copy  of  the  ballot,  and 
that  each  authorizing  fiduciary  has  the 
right  to  exercise  its  voting  power  if  it  so 
desires. 

The  Department  concurs  with  this 
suggestion  and  has  incorporated  the 
language  stated  above  into  a  new 
paragraph  (b)  at  the  end  of  Section  11(4) 
of  this  exemption. 

b.  The  90-day  Annual  Reporting  Time 
Frame 

The  Notice  specified  that  Equitable 
and  EIRE  would  have  a  period  of  up  to 
90  days  after  the  end  of  each  calendar 
year  to  prepare  the  annual  report 
required  by  this  exemption.  The 
commentators  object  to  this 
modification,  although  they  recognize 
Equitable  and  ERE's  need  for  additional 
time  to  produce  the  annual  report,  and 
therefore  indicate  that  they  are  less 
averse  to  "*  *  *  some  additional  time 
for  this  type  of  special  report  (e.g.,  60 
days  after  quarter  end)  *   *   *". 

Equitable  and  ERE  note  that  with 
respect  to  the  annual  reports  previously 
prepared.  Equitable  had  to  frequently 
rely  on  estimated,  rather  than  actual 
data.  When  Equitable  relied  only  on 
estimated  data  it  could  meet  the  45-day 
time  frame  provided  by  PTE  91-8. 
However,  Equitable  and  ERE  believe  it 
would  be  in  the  interest  of  the  Accounts 
and  the  plans  participating  therein,  to 
receive  an  annual  report  which  is  based 
on  actual  financial  information.' 

Equitable  and  ERE  believe  that  it 
would  be  appropriate  for  the  Accounts 
to  wait  a  modest  amount  of  time  in 
order  to  obtain  a  more  accurate  annual 
report.  However,  in  response  to  the 
commentators'  concerns,  the  applicants 
propose  that  Equitable  and  ERE  would 
have  a  period  of  75  days  after  the  end 
of  each  calendar  year  to  prepare  the 
annual  report  required  by  this 
exemption.  The  75-day  period  is 
necessary  because:  (i)  The  preparation 
of  the  annual  report  involves  two 
different  entities,  ERE  and  the 
bidependent  Fiduciary,  which  have 
manually- intensive  computation 
responsibilities;  and  (ii)  the  extensive 
financial  information  that  ERE  must 
compile  is  a  major  part  of  an  aimual 
report,  and  such  information  is  not 


'Howsver.  the  annual  report  would  (till  contain 
some  information  garnered  from  estimated  data,  but 
such  information  would  be  minimal  and  in 
confonunce  with  standard  accounting  procedures. 


generally  available  until  sometime  early 
in  the  second  month  following  year-end. 
Thus,  Equitable  and  ERE  cannot  even 
initiate  the  process  for  preparing  an 
annual  report  containing  actual  data 
until  after  that  time. 

Furthermore,  ERE's  responsibilities 
include  preparing  a  separate  package  of 
information  with  respect  to  each 
property.  This  package  includes 
information  extracted  from  the 
property's  year-end  financial  results, 
budget  projections,  an  analysis  of 
market  conditions,  ERE's  internal 
valuations,  and  projections  for 
management  and  leasing  fees.  At  this 
stage,  the  appropriate  ERE  manager 
reviews  for  acciuacy  the  data  compiled 
manually  for  each  package  and  tests 
overall  property  and  portfolio 
limitations.  ERE  then  finalizes  each 
package  of  information  by  including 
additional  proj>erty-specific 
information. 

In  this  regard,  the  Department  concius 
with  Equitable  and  ERE's  arguments  as 
set  forth  herein,  and  has  determined  to 
modify  Section  II(4)(a)  of  the  Notice  by 
substituting  "75  days"  for  "90  days", 
such  that  Section  11(4  )(a)  of  this 
exemption  should  read,  in  relevant  part: 
"*   *   *  with  the  Annual  Report 
containing  the  information  described  in 
this  paragraph,  not  less  frequently  than 
once  a  year  and  not  later  than  75  days 
following  the  end  of  the  period  to  which 
the  report  relates." 

c.  Increase  of  Investment  Limitation  for 
Equitable  In-House  Plans 

The  Notice  proposed  to  increase  the 
investment  limitation  for  Equitable  in- 
house  plans  from  5  percent  to  10 
percent,  and  thus.  Equitable  in-house 
plans  may  invest  up  to  10  percent  of  its 
assets  in  any  Accoimts  covered  by  PTE 
91-8.  The  commentators  approve  of  the 
increase,  but  maintain  that  Equitable  in- 
house  plans  should  not  receive  the  same 
voting  rights  as  those  granted  to  the 
other  investors. 

In  their  response  to  these  comments. 
Equitable  and  ERE  state  that  the 
commentators  recognize  that  "  •   *  'the 
right  to  vote  •  •  •  is  an  important 
investor  privilege."  (See  discussion  at 
2.a.,  above).  Accordingly.  Equitable  and 
ERE  maintain  that  Equitable  in-house 
plans,  and  the  participants  and 
beneficiaries  of  such  plans,  should  not 
be  denied  their  right  to  vote  on  issues 
affecting  operation  of  such  plans  simply 
because  of  their  relationship  with 
Eouitable. 

Moreover,  Equitable  and  ERE  propose 
and  represent  that  Equitable's  in-house 
plans  continue  to  have  voting  rights 
equivalent  to  other  non-Equitable  plan 
investors.  However,  to  address  the 


concerns  of  the  commentators,  Equitable 
and  ERE  represent  that  the  votes  of 
Equitable's  in-house  plans  will  not  be 
taken  into  account  if  such  votes  are 
outcome-dispositive  with  respect  to  any 
issue,  including  the  annual 
reconfirmation  of  the  Independent 
Fiduciary,  a  matter  that  was  of 
particular  concern  to  the  commentators. 
Therefore,  Equitable  and  ERE  propose 
that  the  following  language  be  added  as 
a  new  paragraph(d)  in  Section  11(10)  of 
this  exemption: 

"Equitable  in-house  plans  shall  have 
the  same  voting  rights  as  those  given  to 
non-Equitable  plan  investors.  However, 
the  votes  of  Equitable  in-house  plans 
shall  be  disregarded  if  such  votes  are 
outcome-dispositive  with  respect  to  any 
issue." 

The  Department  concurs  with  this 
suggestion  and  has  modified  Section 
11(10)  of  this  exemption  by  adding  new 
paragraph  (d). 

d.  Proposed  Increase  in  Maximum 
Leasing  Commission 

The  Notice  proposes  an  increase  in 
the  fee  ceiling  amount  to  ERE  for  leases 
invoFving  outside  brokers  from  1 
percent  to  2.75  percent  of  the  lease 
amount.  The  conunentators  suggest  that 
"the  proposed  fee  increase  is  substantial 
and  the  maximum  fee  appears  high." 
The  £:ommentators  also  maintain  that 
because  leasing  structures  vary  by 
market,  they  desire  to  review  the  leasing 
commission  survey  prepared  by 
Equitable  to  evaluate  the  reasonableness 
of  the  proposed  threshold. 

The  preamble  to  the  Notice  explained 
that  Equitable  and  ERE  have  determined 
that  the  1  percent  limitation  was  not 
consistent  with  the  ciurent  practice  of 
establishing  leasing  commissions  for 
transactions  involving  outside  brokers. 
Equitable  and  ERE  further  determined 
that  in  most  leasing  markets,  such  co- 
broker  leasing  fees  for  the  project 
leasing  broker  are  computed  at  fifty     /^ 
percent  (50%)  of  the  normal  new  or    \ 
renewal  lease  commission  fee,  which  i*s_^/^ 
typically  between  four  (4%)  and  seven 
(7%)  percent  of  the  total  lease 
payments.  Before  requesting  an  increase 
in  the  fee  limitation.  Equitable  and  ERE 
obtained  an  opinion  from  Jackson  Cross, 
the  Independent  Fiduciary  for  property 
management  and  leasing  services. 
Accordingly,  Mr.  Charles  F.  Seymor. 
CRE,  MAI  and  chairman  of  Jackson 
Cross,  stated  that  based  on  their 
experience  and  studies,  leasing  fees  vary 
with  building  size  and  the  competitive 
situation  in  individual  markets.  In  most 
markets,  the  project  leasing  broker 
received  50%  of  the  normal  new  or 
releasing  commission.  Jackson  Cross 
concluded  that  because  the  normal  full 
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leasing  cumini&:>iun  is  typically  in  the 
range  of  4%  to  7%  of  the  one  year  lease 
amount,  the  project  leasing  broker 
usually  received  2%  to  3.5%  of  the 
annual  lease  amount.  Accordingly, 
)ackson  Cross  concluded  that  restricting 
ERE  to  a  maximum  fee  of  1%  does  not 
provide  adequate  compensation  and 
that  a  higher  fee  may  be  required  to 
adequately  compensate  the  responsible 
agent.  Jackson  Cross  recommended  that 
this  ceiling  be  raised  to  2.75%,*  still 
subject  to  the  requirement  that  the 
Independent  Fiduciary  must  certify  an 
economic  benefit  to  the  Accounts  before 
the  tenns  of  each  contract  for  leasing 
and  management  services  are  approved. 
Mr.  Seyraor  of  Jackson  Cross  explained 
that  the  proposed  maximum  2.75%  fee 
is  ample  enough  to  provide  adequate 
incentive  to  ERE  for  co-brokered 
transactions,  while  providing  an 
economic  advantage  to  the  Accounts, 
when  viewed  against  market  data. 
Furthermore,  Jackson  Cross  reviewed 
their  own  and  outside  contractual  fees 
negotiated  for  leasing  services,  derived 
from  data  covering  92  properties  in  33 
separate  markets  in  24  states.  Also, 
Jackson  Cross  reviewed  additional 
relevant  market  data  and  consulted  with 
established  real  estate  professionals  in 
the  relevant  market  areas.  However,  to 
address  the  commentators'  concerns,  the 
applicants  represent  that  during  regular 
business  hours,  the  Independent 
Fiduciary  will  provide  access  to,  or 
copies  of,  the  survey  prepared  by 
Equitable  to  the  authorizing  fiduciaries 
upon  their  request.  The  Independent 
Fiduciary  may  assess  a  reasonable 
charge  to  the  authorizing  fiduciaries  for 
costs  associated  with  providing  access 
to,  or  copies  of,  the  survey. 

Furthermore,  Mr.  Seymor  reiterates, 
as  alluded  to  in  the  Notice,  that  Jackson 
Cross  as  the  Independent  Fiduciary,  will 
certify  that  an  economic  advantage  to 
the  Accounts  exists  before  the  terms  of 
any  leasing  or  management  service 
contract  is  approved  (61  FR  47210). 
Equitable  and  ERE  also  emphasize 
herein  that  the  fee  limitation  of  2.75% 
is  merely  a  ceiling,  and  the  Independent 
Fiduciary  would  consider  a  fee  up  to 
this  ceiling  only  in  cases  where  the 
market  conditions  dictate  that  a  fee 
higher  than  1%  would  be  warranted. 

To  clarify  this  point.  Equitable  and 
ERE  suggest  that  the  following  new 
language  be  added  at  the  end  of  Section 
II(13)(b)(3}: 

"(The  Independent  Fiduciary  must 
certify  that  an  economic  advantage  to 
the  Accounts  exists  before 


*It  is  represented  that  2.75%  is  the  median  point 
between  the  typical  project  leasing  broker 
commission  range  of  2%  to  3.5%. 


consummation  of  any  leasing  or 
management  service  contract)." 

The  Department  concurs  with  this 
suggestion  and  has  added  this  new 
language  at  the  end  of  Section 
II(13)(b)(3)  of  this  exemption. 

e.  Property  Management  and  Leasing 
Fees 

In  the  notice  of  proposed  exemption 
relating  to  PTE  91-8  published  in  the 
Federal  Register  on  February  28,  1990 
(55  FR  7057/7069),  Equitable 
represented  that  property  management 
and  leasing  fees  charged  by  the 
unaffiliated  property  management  firms 
generally  ranged  from  4  to  5  percent  of 
gross  receipts  and  average 
approximately  4.5  percent  of  the  gross 
receipts.  Paragraph  X  of  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8  provided  that  Equitable,  in  a  future 
application  to  the  Department  for  a 
permanent  exemption,  demonstrate  that 
the  aggregate  annual  property 
management  and  leasing  fees  charged  to 
each  Account  (including  the  allocable 
cost  of  the  Independent  Fiduciary  under 
the  exemption)  were  less  than  4.5 
percent  of  the  gross  receipts  earned 
during  each  year  that  ERE  or  TSP  has 
provided  property  management  and 
leasing  services  pursuant  to  the 
exemption.''  Also,  the  notice  of 
proposed  exemption  relating  to  PTE 
91-8  specifically  stated  that  if  such  fees 
are  less  than  4.5  percent  of  the  gross 
receipts.  Equitable  believes  the 
Department  can  be  assured  that  the 
exemption  has  operated  in  the  best 
interest  of  the  Accounts.  In  this  regard, 
the  Independent  Fiduciary's  cost 
savings  report  submitted  to  the 
Department  in  the  exemption 
application  to  make  PTE  91-8 
permanent  demonstrated  that  the  fees 
charged  to  the  Accounts  under 
PTE  91-8  were  in  fact  less  than  the  4.5 
percent  benchmark  (61  FR  47207). 

Two  commentators  suggest  that  the 
E)epartment  should  not  rely  on  the  4.5% 
threshold  which  was  established  in  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8.  Alternatively,  the 
commentators  would  prefer  to  see 
separate  thresholds  established  for 
property  management  and  leasing  fees 
because  these  fees  are  typically 
calculated  off  different  bases  (i.e., 
leasing  commissions  are  generally  based 
on  the  total  lease  payments,  and 
property  management  fees  are  based  on 
gross  property  revenues).  Additionally, 
the  commentators  desire  to  review  the 
survey  of  leasing  commissions  and 
property  management  fees  to  evaluate 
the  reasonableness  of  these  thresholds. 


^4.5  p«rceot  is  the  median  point  in  the  rai^. 


In  the  notice  of  proposea  exempuon 
relating  to  PTE  91-8,  a  4.5  percent 
benchmark  was  the  test  for  the  initial 
period  following  the  grant  of  PTE  91-8. 
This  reviewing  standard  was  subject  to 
change  during  the  period  PTE  91-8  was 
in  effect.  However,  under  this 
exemption,  the  4.5  percent  benchmark 
will  not,  necessarily,  be  the  standard  for 
periods  after  the  expiration  of  PTE 
91-8.  The  Notice  proposes  certain  cost 
saving  procedures  (Cost  Saving 
Procedures)  to  assure  continued  savings 
to  the  Accounts.  Pursuant  to  the  Cost 
Saving  Procedures,  the  Independent 
Fiduciary  will  be  required  to  determine 
a  typical  range  of  annual  fees  for 
property  management  and  leasing 
services  for  the  Accounts.  The 
Independent  Fiduciary  will  also 
establish  a  new  benchmark  rate  for 
comparison  for  each  subsequent  five- 
year  period  following  the  grant  of  this 
exemption. 

Equitable  and  ERE  state  in  their 
response  that  the  approach  reflected  in 
the  Cost  Saving  Procedures  is 
appropriate  for  arriving  at  a  reasonable 
range  of  property  management  and 
leasing  fees,  and,  ultimately,  a  new 
benchmark.  In  fact,  as  noted  in  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8  (55  FR  7065),  these 
procedures  are  rather  conservative 
because  a  zero  dollar  value  is  assigned 
to  the  quality  of  property  management 
and  leasing  services  provided  by  ERE, 
even  when  the  Independent  Fiduciary  is 
mandated  to  take  the  anticipated  quality 
of  services  into  account  in  approving 
ERE  to  provide  property  services. 

Furthermore,  the  Cost  Saving 
Procedures  require  the  Independent 
Fiduciary  to  determine  and  document 
whether  the  Accounts  have  received  an 
economic  benefit  during  each  five-year 
period.  In  the  event  the  Independent 
Fiduciary  concludes  that  such  a  benefit 
has  not  been  achieved  for  the  Accounts, 
it  will  not  approve  any  additional 
service  arrangements  pursuant  to  the 
property  services  policy  until  Equitable 
and  ERE  have  demonstrated  to  the 
Independent  Fiduciary  that  policies  to 
assure  cost  savings  to  the  Accounts  have 
been  implemented  by  Equitable  and 
ERE  (61  FR  47208  and  47213). 

The  Independent  Fiduciary  explains 
that,  as  part  of  its  responsibilities,  it  has 
surveyed  (and  as  required  by  the  Cost 
Saving  Procedures  will  continue  to 
periodically  survey)  management  and 
leasing  fees.  Such  surveys  will  be  based 
upon  a  review  of  market  information, 
property  performance,  and  outside 
leasing  and  management  fees. 
Additionally,  each  year  the  Independent 
Fiduciary  reinspects  approximately  one- 
third  of  the  pro{>erties,  and  compares 
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contract  leasing  and  management  fees  :o 
other  fees  in  the  market  area.  In  this 
regard,  the  Independent  Fiduciary 
acknowledges  that  it  has  fiduciary 
responsibilities  directly  to  the  Accounts 
and  the  plans  participating  therein. 

However,  Equitable  and  ERE  and  the 
Independent  Fiduciary  state  that  they 
will  meet,  if  requested,  with  the 
representatives  of  any  affected  plan  to 
answer  any  questions  and  explain  the 
basis  for  the  Independent  Fiduciary's 
conclusions.  Furthermore,  during 
regular  business  hours,  the  Independent 
Fiduciary  will  provide  access  to,  or 
copies  of,  the  survey  prepared  by 
Equitable  to  the  auhorizing  fiduciaries 
upon  their  request.  The  Independent 
Fiduciary  may  assess  a  reasonable 
charge  to  the  authorizing  fiduciaries  for 
costs  associated  with  providing  access 
to,  or  copies  of,  the  survey. 

/.  Original  PTE  91-6 

The  commentators  noted  that  a  copy 
of  PTE  91-8  was  not  provided  in  the 
materials  distributed  with  the  investor 
notification  pursuant  to  the  Notice. 
Equitable  has  since  provided  each  of  the 
commentators  with  a  copy  of  PTE 
91-8. 

g.  Data  on  Benchmark  Fees 

As  stated  above,  the  Notice  contains 
the  Cost  Saving  Procedures  which 
require  ERE  to  prepare  a  survey  of 
property  management  and  leasing  fees 
for  the  properties  that  have  similar 
geographic  location  and  property  types 
to  those  held  by  the  Accounts  .  The 
survey  will  include  data  regarding  the 
fees  that  have  been  charged  to  the 
Accounts  by  real  estate  investment 
management  firms  that  are  unaffiliated 
with  Equitable  and  ERE.  The 
Independent  Fiduciary  will  review 
ERE's  internal  survey,  and  will  verify 
the  accuracy  of  the  data  by 
independently  reviewing  a  sampling  of 
the  properties  to  which  such  fees  apply. 

Tne  commentators  express  concern 
over  Equitable  and  ERE  establishing  a 
benchmark  amount  against  which  its 
own  activities  will  be  judged. 
Alternatively,  the  commentators  suggest 
that  Equitable  and  ERE  use  independent 
data  obtained  bom  the  Internal  Revenue 
Service  (IRS)  transfer  pricing  database 
or  certain  national  reai  estate 
organizations. 

In  this  regard.  Equitable  and  ERE  state 
that  the  transfer  pricing  database 
referred  to  by  the  commentators,  relates 
to  the  pricing  of  goods  and  services 
between  related  and  commonly 
controlled  entities,  and  would  not  be 
helpful  in  determining  property 
management  and  leasing  fees  that  are 
described  in  the  Notice.  Furthermore, 


me  maependent  Fiduciary  confirms  that 
there  is  no  publicly  available  standard 
similar  to  the  transfer  pricing  database 
for  Equitable  and  ERE  to  use  for  leasing 
and  property  management  service  fees. 

In  its  response,  the  Independent 
Fiducieiry  explained  that  it  relies  on  ERE 
to  gather  data  with  respect  to  property 
management  and  leasing  fees.  However, 
the  gathering  of  additional  data  and  the 
verification  and  interpretation  of  all 
data  are  the  responsibility  of  the 
Independent  Fiduciary.  Also,  the 
Independent  Fiduciary  represents  that  it 
knows  of  no  public  resources  which 
provide  adequate  independent 
benchmarks  similar  to  the  IRS's  transfer 
pricing  database  against  which  to  judge 
fees  for  property  management  and 
leasing  services.  In  fact,  individual 
practitioners  are  prohibited  from 
sharing  this  information  with 
competitors  to  avoid  any  action  which 
might  be  construed  to  restrict  free 
market  competition  for  fees  and  charges. 
National  real  estate  organizations  do  not 
have  this  information.  The  response 
submitted  by  the  Independent  Fiduciary 
concludes  that  it  does  not  believe  that 
it  would  be  appropriate  to  limit  itself  to 
one  source  of  data  but,  instead,  use  its 
own  professional  resources  to  obtain 
additional  market  data  and  to  verify  and 
interpret  all  the  data  received. 

In  addition,  the  exemption  contains 
comprehensive  safeguards,  including  a 
qualified  Independent  Fiduciary  to 
oversee  the  transactions  related  thereto. 
Equitable  and  ERE  therefore  represent 
that  these  safeguards  effectively 
eliminate  any  risk  that  services 
provided  to  the  Accounts  and  fees 
charged  under  the  exemption  would  be 
excessive  or  unnecessary. 

The  Departmelit  concurs  with  the 
argument  set  forth  by  Equitable,  ERE 
and  the  Inde{>endent  Fiduciary  and  has 
determined  that  no  modificadon  is 
necessary  regarding  data  on  benchmark 
fees. 

3.  Discussion  of  Equitable's  and  ERE's 
Comments 

a.  Sale  of  ERE  to  the  Lend  Lease 
Corporation  Limited 

By  letter  dated  April  23,  1997, 
Equitable  and  ERE  have  notified  the 
Department  that  on  April  10,  1997, 
Equitable  has  agreed  to  sell  ERE  to  Lend 
Lease  Corporation  Limited  (Lend  Lease), 
an  Australian-based  real  estate  and 
financial  management  company  with 
substantial  business  operations  in  the 
United  States  (the  Sale).  The  Sale  is 
expected  to  close  on  or  about  June  10, 
1997.  The  transaction  is  contingent  on 
the  receipt  of  various  regulatory 
approvals  and  the  satisfaction  of  various 


condiUons.  As  part  of  the  Sale,  Lend 
Lease  will  also  purchase  Compass 
Management  and  Leasing,  Inc.  and 
Compass  Retail,  Inc.  (collectively; 
Compass),  wholly-owned  subsidiaries  of 
ERE.  As  a  result  of  the  Sale,  ERE  will 
cease  to  be  a  wholly-owrned  subsidiary 
of  Equitable. 

After  consummation  of  the  Sale, 
Equitable  anticipates  that  ERE  will 
continue  to  serve  as  investment  advisor 
to  Equitable  in  connection  with  the 
performance  by  Equitable  of  its  duties  as 
investment  manager  for  the  Accounts  as 
described  herein.  Thus,  the 
responsibilities  of  Equitable  and  ERE 
with  respect  to  the  Accounts  will  be 
unchanged  in  all  material  respects  after 
consummation  of  the  Sale.  The 
exemption  is  still  needed  because 
Equitable  will  continue  to  rely  on  ERE 
to  select  persons  to  provide  property 
management  and  related  services 
permitted  by  the  exemption,  and  in 
many  cases,  ERE  may  determine  that 
ERE  or  an  affiliate  is  best  suited  to 
provide  those  services.  As  is  presenUy 
the  case,  ERE  may  be  considered  to  be 
acting  as  a  fiduciary  in  these 
circumstances  and,  therefore,  could  be 
viewed  as  engaging  in  certain  prohibited 
transactions  under  the  Act  with  respect 
to  such  selections  unless  the  exemption 
is  granted. 

Although  Equitable  and  ERE  are 
bringing  the  Sale  to  the  Department's 
attention  in  order  to  assure  that  the 
record  in  this  exemption  proceeding  is 
complete,  they  believe  that  the  Sale  will 
have  absolutely  no  effect  on  the 
standards  and  conditions  established  by 
the  Notice.  The  potential  prohibited 
transactions  that  would  be  covered  by 
the  exemption  remain  the  same  and  the 
scope  of  the  exemption  remains  the 
same.  The  Independent  Fiduciary  will 
continue  to  be  responsible  for  the 
selecting  the  property  managers  and  for 
monitoring  the  extent  to  which,  and  in 
the  manner  which,  ERE  makes  use  of 
the  exemption  to  provide  additional 
services  to  the  Accounts. 

After  the  Sale,  each  covered  service 
provision  will  still  be  reviewed  and 
approved  by  the  Independent  Fiduciary 
whose  appointment  is  confirmed  by  the 
plans  participating  in  the  Accounts,  the 
Independent  Fiduciary  will  still  be 
required  to  certify  that  the  multiple 
service  transactions  result  in  the  savings 
to  the  Accounts,  each  affected  plan  will 
continue  receiving  reports  describing 
the  multiple  services  transactions  and 
will  continue  to  be  given  the 
opportunity  to  object  to  the  continued 
provision  of  multiple  services  pursuant 
to  this  exemption. 

Equitable  and  ERE  also  note  that  PTE 
91-8  was  granted,  and  this  exemption  is 
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proposed  to  be  granted  to  both  Equitable 
and  ERE.  Therefore,  no  significant 
restructuring  of  the  Notice  will  be 
required  on  the  account  of  the  Sale.  This 
exen^tion  should  continue  to  be 
applicable  to  both  Equitable  and  ERE 
because  it  must  cover  the  period 
retroactive  to  January  13,  1996  through 
the  date  of  closing  of  the  Sale  and 
beyond.* 

In  this  regard,  Equitable  and  ERE 
suggest  that  the  Department  eliminate 
any  identification  of  ERE  as  Equitable's 
wholly-owned  subsidiary,  and  include 
the  following  language  (or  language 
substantially  simileir)  in  this  exemption: 

"The  applicants  have  informed  the 
Department  that  Equitable  has  agreed  to 
sell  ERE  to  the  Lend  Lease  Corporation, 
effective  on  or  about  June  10,  1997." 

The  Department  concurs  with  this 
comment  and  has  added  this  language 
to  this  exemption.  The  Department  also 
eliminated  any  identification  of  ERE  as 
Equitable's  wholly-owned  subsidiary  in 
this  exemption. 

b.  Equitable's  and  ERE's  Comments 
Regarding  the  Notice 

In  another  written  comment 
submitted  to  the  Dep)artment,  Equitable 
and  ERE  have  requested  that  certain 
aspects  of  the  Notice  be  clarified.  The 
requested  clarifications  are  as  follows: 

a.  Page  47206  of  the  Notice  contained 
a  section  titled  PTE  91-8.  The  first 
sentence  of  the  second  paragraph  of  that 
section  should  have  read,  "Equitable  is 
a  stock  life  insurance  company 
organized  under  the  laws  of  the  State  of 
New  York". 

While  Equitable  was  a  mutual  life 
insurance  company  at  the  time  PTE  91- 
8  was  originally  issued,  pursuant  to  a 
plan  of  reorganization  adopted  by 
Equitable  on  November  27,  1991, 
Equitable  became  a  stock  life  insurance 
company.  The  Department  concurs  with 
this  comment. 

b.  Pages  47207/47208  of  the  Notice 
contain  a  section  titled  Permanent 
Exemption  for  Transactions  Under  PTE 
91-8,  which  describes  how  the  Cost 
Saving  Procedures  will  be  carried  out. 
Page  47213  of  the  Notice  in  Section  D — 
Conditions  also  contains  the  Cost 
Saving  Procedures  as  condition  (12). 
The  Cost  Saving  Procedures  require, 
among  other  things,  that,  at  the  end  of 
each  five  year  period  during  which 
property  management  and  leasing 
services  are  performed  under  the 
exemption.  Equitable  and  ERE 
demonstrate  to  the  Independent 
Fiduciary  that  the  aggregate  fees  charged 
to  each  Account  for  the  provision  of 
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property  management  and  leasing 
services  are  less  than  the  fees  that 
would  have  been  charged  using  a 
benchmark  rate  established  at  the 
beginning  of  the  five-year  period.  In 
order  to  determine  the  benchmark 
pursuant  to  which  cost  savings  will  be 
determined,  the  Notice  states  that  the 
Cost  Saving  Procedures  require,  in 
relevant  part,  that  "After  the  fifth 
anniversary  of  the  grant  of  the 
exemption,  and  after  the  beginning  of 
each  subsequent  five-year  period,  ERE 
will  prepare  a  survey  of  property 
management  and  leasing  fees  for  the 
properties  *  *   *" 

Equitable  and  ERE  comment  that  the 
literal  application  o|  this  language  will 
allow  ERE  a  five-year  grace  period 
before  the  Cost  Saving  Procedures  are 
required  to  be  applied.  Equitable  and 
ERE  believe  that  such  a  grace  period 
was  unintended  by  the  Department  and, 
accordingly,  Equitable  and  ERE  propose 
that  the  language  be  modified  to  ensure 
that  the  Cost  Saving  Procedures  will  be 
initiated  shortly  after  the  final 
exemption  is  issued  by  the  Department. 
In  order  to  ensure  this  result,  Equitable 
and  ERE  request  that  the  following 
language,  "Within  one-year  of  the  grant 
of  this  exemption  *  *  '"be  substituted 
for  "After  the  fifth  anniversary  of  the 
grant  of  this  exemption  •   *   *"atthe 
beginning  of  condition  12(a}.  The 
Department  concurs  with  this  comment, 
and  has  modified  condition  12(a)  in 
Section  EI  of  this  exemption  accordingly. 

c.  Equitable  and  ERE  also  comment 
that  the  definition  of  Accounts  which  is 
contained  in  the  Notice  in  Section  IV — 
Definitions  on  page  47214  should  not 
include  Separate  Account  Nos.  16- IV 
and  16- VII  and  Separate  Accounts  Nos. 
136,  141, 149  and  174  for  the  IBM 
Retirement  Plan,  as  being  covered  by  the 
exemption.  In  this  regard,  Equitable  and 
ERE  state  that  these  accounts  either  are 
not  covered  by  the  Employee  Retirement 
Income  Security  Act  of  1974,  «jr 
Equitable  and  ERE  do  not  provide 
services  to  these  accounts  pursuant  to 
the  exemption.  In  order  to  clarify  this 
point.  Equitable  and  ERE  propose  that 
the  definition  of  Accounts  be  modified 
as  follows: 

"The  Accounts — The  Accounts  are 
Equitable's  Separate  Account  No.  8, 
Separate  Account  No.  16-1,  Separate 
Account  No.  16-11,  Separate  Account 
No.  16-III,  Investment  Management 
Account  No.  230  for  the  Westinghouse 
Electric  Corporation  Pension  Plan;  and 
such  other  pooled  or  single-customer 
accounts,  joint  ventures,  general  or 
limited  partnerships  or  other  real  estate 
investment  vehicles  that  may  be 
established  by  Equitable  for  the 
investment  of  employee  benefit  plan 


assets  in  real  estate  related  investments 
to  the  extent  disposition  of  its  assets  is 
subject  to  the  discretionary  authority  of 
Equitable." 

The  Department  concurs  with  this 
comment  and  has  modified  definition  of 
Accounts  in  Section  IV — Definitions  in 
this  exemption  accordingly. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply, 
and  to  the  extent  jurisdiction  exists 
under  Title  I  of  the  Act,  the  general 
fiduciary  responsibility  provisions  of 
section  404  of  the  Act,  which  among 
other  things  require  a  fiduciary  to 
discharge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  participants 
and  beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirements  of  section 
401(a)  of  the  Code,  e.g.,  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  will  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code; 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
including  the  written  comments 
submitted  in  response  to  the  notice  of 
proposed  exemption,  the  Department 
makes  the  following  determinations: 

(a)  The  exemption  set  forth  herein  is 
administratively  feasible; 

(b)  It  is  in  the  interest  of  the  plans 
investing  in  the  Accounts  and  their 
participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of 
participants  and  beneficiaries  of  the 
plans. 

(4)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describe  all  material  terms  of  the 
transactions  which  are  the  subject  of 
this  exemption; 

(5)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  summary  of  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8  (40  FR  7057/7069),  as  amended  by  a 
notice  of  proposed  exemption  to  make 
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permanent  as  modified  PTE  91-8  (61  FR 
47205/47214)  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption; 

(6)  This  exemption  is  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(7)  This  exemption  is  applicable  to 
particular  transactions  only  if  the 
transactions  satisfy  the  conditions 
specified  in  the  exemption. 

Exemption 

Accordingly,  the  following  exemption 
is  hereby  granted  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I — Covered  Transactions 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  provision  of 
property  management  and/or  leasing 
services  by  ERE  '  to  an  Account  (as 
defined  in  Section  IV),  provided  that  the 
conditipns  set  forth  in  Section  II  are 
met.      1 1 

Section  11 — Conditions 

(1)  The  arrangement  under  which  the 
covered  transactions  are  performed  is 
subject  to  the  prior  authorization  of  an 
independent  plan  fiduciary  with  respect 
to  each  plan  whose  assets  are  invested 
in  an  Account,  following  disclosure  of 
information  in  the  manner  described  in 
paragraph  (2)  below.  For  plans  which 
have  previously  authorized  their 
participation  in  the  Accounts  under  PTE 
91-8,  no  reauthorization  will  be 
required. '°  In  the  case  of  a  plan  whose 
assets  are  proposed  to  be  invested  in  an 
Account  subsequent  to  implementation 
of  the  property  management  and  leasing 
services  (the  Property  Services  Policy), 
the  plan's  investment  in  the  Account  is 
subject  to  the  prior  written 
authorization  of  an  independent  plan 


■*  See  Footnote  1 .  supra. 
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fiduciary  following  disclosure  of  the 
information  described  in  paragraph  (2). 
The  requirement  that  the  authorizing 
fiduciary  be  independent  of  Equitable 
shall  not  apply  in  the  case  of  plans 
maintained  by  Equitable  on  behalf  of  its 
employees. 

(2)  In  the  event  Equitable  proposes  to 
implement  the  Property  Services  Policy 
for  any  additional  Account,  not  less 
than  45  days  prior  to  the 
implementation  of  the  Property  Services 
Policy,  Equitable  or  ERE  shall  furnish 
the  authorizing  plan  fiduciary  with  any 
reasonably  available  information  which 
Equitable  or  ERE  believes  to  be 
necessary  to  determine  whether  such 
approval  should  be  given,  as  well  as 
such  information  which  is  reasonably 
requested  by  the  authorizing  plan 
fiduciary.  Such  information  will 
include:  a  description  of  the  services  to 
be  performed  by  ERE;  identification  of 
properties  for  which  services  will  be 
required;  an  estimate  of  the  fees  that 
would  be  paid  to  ERE  if  it  is  selected  to 
provide  such  services;  an  explanation  of 
the  potential  conflicts  of  interest 
involved  in  selecting  ERE;  an 
explanation  of  the  selection  process; 
and  a  description  of  the  terms  upon 
which  a  plan  may  withdraw  from  an 
Account. 

(3)  In  the  event  an  authorizing  plan 
fiduciary  of  any  plan  whose  assets  are 
invested  in  an  Account  submits  a  notice 
in  vmting  to  Equitable  or  ERE  at  least 
15  days  prior  to  implementation  of  the 
Property  Services  Policy,  objecting  to 
the  implementation  of  die  Property 
Services  Policy,  the  plan  on  whose 
behalf  the  objection  was  tendered  will 
be  given  the  opportunity  to  terminate  its 
investment  in  the  Account,  without 
penalty.  With  the  exception  of  a  plan 
which  has  invested  in  a  closed-end 
Account  under  which  the  rights  of 
withdrawal  from  the  Account  may  be 
limited  as  provided  in  the  plan's  written 
agreement  to  invest  in  the  Account,  if 
written  objection  to  the  Property 
Services  Policy  is  submitted  to 
Equitable  or  ERE  any  time  after  15  days 
prior  to  implementation  of  the  Property 
Services  Policy  (or  after 
implementation),  the  plan  must  be  able 
to  withdraw  without  penalty,  within 
such  time  as  may  be  necessary  to  effect 
such  withdrawal  in  an  orderly  manner 
that  is  equitable  to  all  withdrawing 
plans  and  to  the  non-withdrawing 
plans.  However,  Equitable  or  ERE  need 
not  discontinue  operating  pursuant  to 
the  Property  Services  Policy,  once 
implemented,  by  reason  of  a  plan 
electing  to  withdraw  after  15  days  prior 
to  the  scheduled  implementation  date  of 
the  Property  Services  Policy.  Any  plan 
which  has  a  discretionary  asset 


management  arrangement  with 
Equitable  may  terminate  such 
arrangement  and  withdraw  from  an 
Account  at  any  time. 

(4)(a)  Equitable  or  ERE  shall  furnish 
the  authorizing  plan  fiduciary  and  the 
Independent  Fiduciary  acting  on  behalf 
of  the  plans  participating  in  the  Accoimt 
with  the  Annual  Report  containing  the 
information  described  in  this  paragraph, 
not  less  frequently  than  once  a  year  and 
not  later  than  75  days  following  the  end 
of  the  period  to  which  the  report  relates. 
Such  Annual  Report  shall  disclose  the 
total  of  all  fees  incurred  by  the  Account 
during  the  preceding  year  under 
contracts  with  ERE;  include  a 
description  of  the  properties  and  the 
services  that  have  been  performed  by 
ERE  for  an  Account;  and  delineate  the 
fees  that  are  anticipated  to  be  paid  to 
ERE  in  the  coming  year  for  services 
provided  by  these  entities  in  connection 
with  properties  held  by  an  Account.  The 
Aimual  Report  will  contain  a 
description  of  a  method  for  the 
termination  of  the  multiple  services 
arrangement  (see  Section  11(5)),  and  for 
the  confirmation  and/or  removal  of  the 
Independent  Fiduciary  by  investing 
plans  in  the  Accounts.  The  Annual 
Report  will  also  contain  a  ballot 
regarding  reconfirmation  of  the 
Independent  Fiduciary,  which  is  to  be 
returned  to  Equitable.  In  this  respect,  at 
the  time  of  delivery  of  each  Axmual 
Report,  Equitable  will  specifically 
indicate  to  each  plan  that  the 
Independent  Fiduciary  may  be 
terminated  by  a  vote  in  favor  of  such 
termination  by  the  holders  of  a  majority 
of  the  units  of  beneficial  interests  in  the 
Account  and  will  request  such  plan  to 
confirm  the  Independent  Fiduciary's 
appointment.  Following  a  plan's  receipt 
of  the  Annual  Report,  Equitable  may 
treat  a  plan's  failure  to  return  the  ballot 
within  forty  five  (45)  days  after  receipt 
of  a  request  for  reconfirmation  as  a  vote 
in  favor  of  continued  retention  of  the 
Independent  Fiduciary  (see  procedures 
described  in  Section  n(4)(b)). 

(b)  Equitable  or  ERE  implements 
procedures  to  ensure  each  authorizing 
fiduciary  has  an  opportunity  to  vote  on 
the  reconfirmation  of  the  Independent 
Fiduciary.  These  procedures  require 
that  Equitable  or  ERE:  (i)  Provide  each 
authorizing  fiduciary  with  a  ballot  by 
certified  mail  (or  another  method  of 
deliver)'  pursuant  to  which 
confirmation  of  receipt  is  provided);  (ii) 
ensure  that  the  ballot  clearly  indicates 
that  the  authorizing  fiduciary  may  vote 
for  or  against  continuation  of  the 
Independent  Fiduciar\"  (iii)  ensure  that 
the  ballot  must  be  accompanied  by  a 
statement  that  failure  to  return  the  ballot 
within  45  days  following  the 
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authorizing  Hduciaries'  receipt  of  the 
ballots  will  be  counted  as  a  "for"  vote 
(unles3  holders  of  a  majority  of  the  units 
of  beneficial  interests  in  the  Accounts 
have  voted  against  reconfirmation);  and 
(iv)  30  days  after  Equitable  or  ERE  mails 
the  ballot  to  the  authorizing  fiduciary, 
Equitable  and  ERE  must  make  at  least 
one  follow-up  contact  with  the 
authorizing  fiduciary  that  has  not 
previously  returned  the  ballot  prior  to 
treating  the  unretumed  ballot  as  a  "for" 
vote.  If  Equitable  or  ERE  does  not 
receive  a  response  from  the  authorizing 
fiduciary  within  15  days  after  initiating 
contact  with  the  authorizing  fiduciary. 
Equitable  and  ERE  may  treat  the 
uiu^tumed  ballot  as  a  vote  for 
reconfirmation.  The  reconfirmation  will 
become  effective  on  the  earlier  of  the 
date  affirmative  ballots  are  obtained 
from  the  holders  of  a  majority  of  the 
units  of  beneficial  interests  in  the 
Accounts,  or  45  days  following  the 
authorizing  fiduciaries'  receipt  of  the 
ballots  (unless  holders  of  a  majority  of 
the  units  of  beneficial  interests  in  the 
Accounts  have  voted  against 
reconfirmation.) 

(5)  The  multiple  services  arrangement 
for  an  Account  shall  be  subject  to 
annual  confirmation  following  receipt  of 
the  Annual  Report,  pursuant  to  which 
the  arrangement  shall  be  terminated  by 
a  vote  in  favor  of  such  termination  by 
the  holders  of  a  majority  of  the  units  of 
beneficial  interests  in  the  Account.  In 
the  event  of  a  vote  to  terminate  the 
arrangement.  Equitable  shall  cease 
submitting  to  the  Independent  Fiduciary 
(as  defined  in  Section  FV)  any  new 
proposals  to  engage  in  covered 
transactions  and  Equitable  will  not 
renew  or  extend  any  covered 
transactions.  Moreover,  within  180  days 
after  the  vote  of  the  contract  holders, 
Equitable  shall  cease  engaging  in  any 
existine  covered  transactions. 

(6)(a)  Each  transaction  shall  be 
reviewed  and  approved  by  an 
Independent  Fiduciary.  However,  prior 
to  proposing  a  transaction  to  the 
Independent  Fiduciary,  Equitable  or 
ERE  shall  first  determine  that  such 
transaction  is  in  the  best  interests  of  the 
Account. 

(b)  The  Independent  Fiduciary  shall 
negotiate  the  contracts  for  the  provision 
of  services  by  ERE.  The  Independent 
Fiduciary  shall  also  consider  the  cost  to 
the  Account  of  such  fiduciary's 
involvement  in  connection  with  its 
consideration  of  whether  to  approve  the 
particular  transaction. 

(c)  The  Independent  Fiduciary  shall 
review,  as  applicable,  the  performance 
of  ERE  under  each  of  its  contracts  with 
the  Accounts  at  least  once  each  year  and 
shall  instruct  Equitable  and  ERE  of  any 


action  which  should  be  taken  by 
Equitable  on  behalf  of  the  Accounts 
with  respect  to  the  continuation, 
termination  or  other  exercise  of  rights 
available  to  the  Account  under  the 
terms  of  the  contracts.  Equitable  will 
carry  out  such  instruction  from  the 
Independent  Fiduciary  to  the  extent  it  is 
legal  and  permitted  by  the  terms  of  the 
service  provision  arrangement. 

(7){a)  The  terms  of  each  such 
arrangement  shall  be  in  writing  and 
must  be  reviewed  by  the  Independent 
Fiduciary  prior  to  iniplementation. 

(b)  If  Equitable  or  ERE  hold  Account 
properties  and  general  account 
properties  in  the  same  real  estate  market 
during  a  period  when  there  is  leasing 
competition  between  those  properties, 
ERE  will  hire,  during  such  period,  a 
third  party  leasing  agent  for  Account 
properties. 

,(c)  In  the  case  of  any  emergency 
circumstances,  ERE  may  provide 
property  services  to  an  Account  for  a 
period  not  exceeding  90  days,  but  no 
compensation  may  be  paid  by  an 
Account  for  such  services  without  the 
prior  approval  of  the  Independent 
Fiduciary. 

(8)(a)  Equitable  and  ERE  shall  furnish 
the  Independent  Fiduciary  with  any 
reasonably  available  information  which 
Equitable  reasonably  believes  to  be 
necessary  or  which  the  Independent 
Fiduciary  shall  reasonably  request  to 
determine  whether  such  approval  of  the 
transactions  described  above  should  be 
given  or  to  accomplish  the  Independent 
Fiduciary's  periodic  reviews  of  the 
performance  of  ERE  under  the  contracts. 

(b)  With  respect  to  ERE,  such 
information  will  include:  A  description 
of  the  Property  Services  Policy  for  the 
Account  and  the  plan  clients  investing 
therein;  a  description  of  the  real  estate 
services  which  are  required;  the 
qualifications  of  ERE  to  do  the  job;  a 
statement,  supported  by  appropriate 
factual  representations,  of  the  reasons 
for  Equitable's  belief  that  ERE  is 
qualified  to  provide  the  services;  a  copy 
of  the  proposed  arrangement  for  services 
and  the  terms  on  which  ERE  would 
provide  the  services;  the  reasons  why 
Equitable  believes  the  retention  of  ERE 
would  be  in  the  best  interests  of  the 
Account;  information  demonstrating 
why  the  fees  and  other  terms  of  the 
arrangement  are  reasonable  and 
comparable  to  fees  customarily  charged 
by  similar  firms  for  similar  services  in 
comparable  locales;  the  identities  of 
non-affiliated  service  providers  and  the 
terms  under  which  these  service 
providers  might  perform  the  services; 
and  in  any  case  that  it  is  determined 
that  the  property  manager  will  also 
provide  leasing  services.  Equitable  will 


disclose  whether  any  affiliated  property 
manager  under  consideration  by  the 
Independent  Fiduciary  is  a  property 
manager  to  any  properties  that  are  in 
competition  for  tenants  with  the 
property  for  which  ERE  is  under 
consideration. 

(9)  Seventy-five  percent  or  more  of  the 
units  of  beneficial  interests  in  an 
Account  must  be  held  by  plans  or  other 
investors  having  total  assets  of  at  least 
$50  million.  In  addition,  50  percent  or 
more  of  the  plans  investing  in  an 
Account  must  have  assets  of  at  least  $50 
million.  For  purposes  of  the  50  percent 
test  above,  a  group  of  plans  will  be 
counted  as  a  single  plan  if  either  the 
decision  to  invest  in  the  Account  (or  the 
decision  to  make  investments  in  the 
Account  available  as  an  option  for  an 
individually  directed  account)  is  made 
by  a  fiduciary  other  than  Equitable  who 
exercises  such  discretion  with  respect  to 
plan  assets  in  excess  of  $50  million. 

(10](a)  Not  more  than  10  percent  of 
the  assets  of  a  plan  covering  employees 
of  Equitable  will  be  invested  in  an 
Account.  Notwithstanding  the 
foregoing,  this  percentage  requirement 
will  continue  to  be  satisfied  by  any  plan 
that  exceeds  the  10  percent  limitation  of 
this  subsection  provided  that  no  portion 
of  any  excess  results  from  an  increase  in 
the  assets  transferred  by  such  plan  to 
the  Accounts. 

(b)  Not  more  than  10  {)ercent  of  the 
assets  of  an  Account  will  be  represented 
by  the  plans  covering  employees  of 
Equitable. 

(c)  For  other  plans,  not  more  than  20 
percent  of  the  assets  of  each  such  plan 
can  be  invested  in  the  Accounts. 
Notwithstanding  the  foregoing,  this 
percentage  requirement  will  continue  to 
be  satisfied  by  any  plan  that  exceeds  the 
20  percent  limitation  of  this  subsection 
provided  that  no  portion  of  any  excess 
results  from  an  increase  in  the  assets 
transferred  by  such  plan  to  the 
Accounts.  Moreover,  this  20  percent 
limitation  shall  not  apply  to  any  plan 
which,  as  of  February  28, 1990,  the  date 
of  the  proposed  exemption  relating  to 
PTE  91-8,  had  more  than  20  percent  of 
its  assets  invested  in  the  Accounts 
provided  that  the  plan  makes  no 
additional  contribution  to  such 
Accounts  subsequent  to  that  date. 

(d)  Equitable  in-house  plans  shall 
have  the  same  voting  rights  as  those 
given  to  non-Equitable  plan  investors. 
However,  the  votes  of  Eiquitable  in- 
house  plans  shall  be  disregarded  if  such 
votes  are  outcome-dispositive  with 
respect  to  any  issue. 

(11)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  must  be  at  least  as  favorable 
to  the  Accounts  as  the  terms  generally 
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available  in  arm's  length  transactions 
betwerai  unrelated  parties.  In  addition, 
the  compensation  paid  to  ERE  for 
services  under  its  contracts  with  any 
Account  must  not  exceed  payments  in 
an  arm's  length  transaction  between 
unrelated  parties  for  comparable 
properties  in  similar  locales,  and  shall 
not  be  in  excess  of  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act  and 
regulation  29  CFR  2550.408b-2. 

Tl2)(a)  Within  one-year  of  the  grant  of 
this  exemption,  and  after  the  beginning 
of  each  subsequent  five-year  period, 
ERE  will  prepare  a  survey  of  property 
management  and  leasing  fees  for  the 
properties  that  have  similar  geographic 
location  and  property  types  to  those 
held  by  the  Accounts.  The  survey  will 
include  data  regarding  the  fees  that  have 
been  charged  to  the  Accounts  by  several 
property  management  firms  that  are 
unaffiliated  with  Equitable  or  ERE  for 
services  that  are  contemplated  by  the 
exemption  during  the  one  year  period 
prior  to  the  beginning  of  the  new  five- 
year  period.  Also,  the  survey  will 
include  data  as  to  the  fees  paid  by 
Equitable  or  ERE  for  such  services 
performed  for  the  properties  not  held  by 
the  Accounts  during  the  same  period 
and  other  market  data  regarding  the  cost 
of  property  management  and  leasing 
services  by  geographic  location  and 
property  types. 

(b)  The  Independent  Fiduciary  will 
review  ERE's  internal  survey  referred  to 
in  (a)  above,  and  will  verify  the 
accuracy  of  the  data  by  independenUy 
reviewing  a  sampling  of  the  properties 
to  which  such  fees  apply.  Based  upon 
its  review  of  the  survey  and  its  own 
professional  resources  and  expertise,  the 
Independent  Fiduciary  will  determine  a 
typical  range  of  annual  fees  for  property 
management  and  leasing  services  for  the 
Accounts.  The  average  of  the  range,  as 
determined  from  such  survey,  will  serve 
as  the  basis  of  comparison  for 
determining  for  the  next  five-year 
period  whether  continuation  of  the 
property  management  and  leasing 
services  policy  (the  Property  Services 
Policy)  has  provided  cost  savings  to  the 
Accounts. 

{c\  Equitable  and  ERE  will 
demonstrate  to  the  Independent 
Fiduciary  at  the  end  of  the  applicable 
five-year  period  that  the  aggregate 
property  management  and  leasing  fees 
charged  to  each  Account  pursuant  to  the 
Property  Services  Policy  plus  the  cost  of 
the  services  of  the  Independent 
Fiduciary  under  the  exemption  that  are 
allocated  to  the  Accounts,  are  less  than 
the  fees  that  would  have  been  charged 
using  the  benchmark  rate  established  at 
the  beginning  of  the  five  year  period. 


tuj  1  ne  macpendent  Fiduciary  will 
review  the  data  supplied  by  ERE  and,  to 
the  extent  considered  necessary  by  the 
Independent  Fiduciary,  data  collected 
from  the  Independent  Fiduciary's  own 
surveys,  and  will  document  its  findings 
and  analysis  of  such  cost  savings  in  a 
report  to  be  delivered  to  each  of  the 
plans  participating  in  the  Accounts 
within  75  days  after  the  end  of  the  five 
year  period  and  each  subsequent  five- 
year  period  and  prior  to  the 
implementation  of  the  annual 
confirmation  procedure  described  in 
paragraph  (5)  of  Section  II  with  respect 
to  such  period.  In  the  event  the 
Independent  Fiduciary  finds  that  cost 
savings  have  not  been  achieved  for  the 
Accounts,  it  will  not  approve  any 
additional  services  arrangements 
pursuant  to  the  Property  Services  Policy 
until  Equitable  and  ERE  have 
demonstrated  to  the  satisfaction  of  the 
Independent  Fiduciary  that  policies 
intended  to  assure  cost  savings  to  the 
Accounts  have  been  implemented  by 
Equitable  and  ERE.  The  survey,  the 
Independent  Fiduciary's  report 
reviewing  the  survey,  and  the  final 
report  of  the  Independent  Fiduciary 
analyzing  whether  cost  savings  had 
been  achieved  during  the  five  year 
period  to  which  the  survey  relates,  will 
be  maintained  by  Equitable  or  ERE  in 
accordance  with  the  recordkeeping 
requirements  of  Section  III. 

(13)(a)  The  fees  paid  to  ERE  and/or  its 
affiliates  for  property  management 
services  provided  in  connection  with  a 
property  held  for  an  Account  shall  not 
exceed  for  any  one  year  period:  (1)  In 
the  case  of  property  management 
services  which  include  leasing  services, 
7  percent  of  the  overall  gross  receipts  of 
the  property;  and  (2)  in  the  case  of 
property  management  services  which  do 
not  include  leasing  services,  4  percent 
of  the  overall  gross  receipts  of  the 
property. 

(b)  Wnere  a  property  manager  is 
separately  compensated  for  leasing 
services;  (1)  The  fee  for  new  leases  will 
not  exceed  7  percent  of  the  lease 
amount;  (2)  the  fee  for  renewal  leases 
will  not  exceed  2  percent  of  the  lease 
amoimt;  and  (3)  the  fee  for  leases  in 
which  outside  brokers  are  involved  will 
not  exceed  2.75  percent  of  the  lease 
amount  (the  Independent  Fiduciary 
must  certify  that  an  economic  advantage 
to  the  Accounts  exists  before 
consummation  of  any  leasing  or 
management  service  contract). 

Section  III — Recordkeeping 

(1)  Equitable  or  ERE  will  maintain  for 
a  period  of  six  years  from  the  date  of  the 
transaction,  the  records  necessary  to 
enable  the  persons  described  in 


paragraph  (2)  of  this  section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  Included 
in  these  records  maintained  by 
Equitable  or  ERE  will  be  written  records 
of  the  Independent  Fiduciary  which  had 
been  periodically  furnished  by  the 
Independent  Fiduciary  to  ERE  or 
Equitable  and  the  records  described  in 
paragraph  (12)  of  Section  II.  Such 
records  are  described  in  Parts  HI  and  VI 
of  the  summary  of  facts  and 
representations  of  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8  and  in  paragraph  (12)  of  Section  II. 
However,  a  prohibited  transaction  will 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond 
Equitable's  or  ERE's  control,  the  records 
are  lost  or  destroyed  or  the  records  of 
the  Independent  Fiduciary  are  not 
maintained  or  produced  prior  to  the  end 
of  the  six-year  period. 

(2)(a)  Except  as  provided  in 
subsection,  (b)  of  this  p)aragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  and 
the  Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan  in  the  Accounts  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
plan  that  has  an  interest  in  the  Accounts 
or  any  duly  authorized  employee  or 
representative  of  such  employer; 

(4)  Any  participant  or  t>eneficiary  of 
any  plan  participating  in  the  Accounts, 
or  any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary;  and 

(5)  The  Independent  Fiduciary. 

(b)  None  of  tne  persons  described  in 
subparagraphs  (2)--(5)  of  this  paragraph 
shall  be  authorized  to  examine  trade 
secrets  of  Equitable,  ERE  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  IV — Definitions 

(1)  The  Accounts — The  Accounts  are 
Equitable's  Separate  Account  No.  8, 
Separate  Account  No.  1&-I,  Separate 
Account  No.  16-11,  Separate  Account 
No.  16-III,  Investment  Management 
Account  No.  230  for  the  Westinghouse 
Electric  Corporation  Pension  Plan;  and 
such  other  pooled  or  single-customer 
accounts,  joint  ventures,  general  or 
limited  partnerships  or  other  real  estate 
investment  vehicles  that  may  be 
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established  by  Equitable  for  Lhe 
investment  of  employee  benefit  plan 
assets  in  real  estate  related  investments 
to  the  extent  disposition  of  its  assets  is 
subject  to  the  discretionary  authority  of 
Equitable. 

(2)  Equitable — For  purposes  of  this 
exemption,  the  term  Equitable  includes 
Equitable  and/or  affiliates  of  Equitable 
as  defined  in  paragraph  (4)  of  this 
section  which  act  as  investment 
managers  with  respect  to  an  Account. 

(3)  ERE — For  purposes  of  this 
exemption,  the  term  ERE  includes  ERE 
and/or  affiliates  of  ERE  as  defined  in 
paragraph  (4)  of  this  section,  which 
provides  services  to  an  Account 
pursuant  to  this  exemption. 

(4)  An  affiliate  of  a  person  means  any 
person  directly  or  indirectly,  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  the  person. 

(5)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(6)  Independent  Fiduciary — A  person 
who: 

(a)  Is  not  an  affiliate  [as  defined  in 
Section  IV(4)]  of  Equitable  or  ERE; 

(b)  Is  not  an  officer,  director, 
employee  of,  or  partner  in.  Equitable  or 
ERE  [or  affiliates  thereof  as  defined  in 
Section  IV{4)1; 

(c)  Is  not  a  corporation  or  partnership 
in  which  Equitable  or  ERE  has  an 
ownership  interest  or  is  a  partner; 

(d)  Does  not  have  an  ownership 
interest  in  Equitable  or  ERE,  or  its 
affiliates; 

(e)  Is  not  a  fiduciary  with  respect  to 
any  plan  participating  in  an  Account; 
and 

(f)  Has  acknowledged  in  writing 
acceptance  of  fiduciary  obligations  and 
has  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Fiduciary  has 
an  interest  that  might  affect  its  best 
judgment  as  a  fiduciary. 

For  purposes  of  this  definition  of 
Independent  Fiduciary,  no  organization 
or  individual  may  serve  as  an 
Independent  Fiduciary  for  any  fiscal 
year  if  the  gross  income  received  by 
such  organization  or  individual  (or 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director,  or  10  percent  or  more 
partner  or  shareholder)  from  Equitable 
or  ERE,  or  their  affiliates,  (including 
amounts  received  for  services  as 
Independent  Fiduciary  under  any 
prohibited  transaction  exemption 
granted  by  the  Department)  for  that 
fiscal  year  exceeds  5  percent  of  its  or  his 


annual  gross  income  from  all  sources  for 
such  fiscal  year. 

In  addition,  no  organization  or 
individual  who  is  an  Independent 
Fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  10 
percent  or  more  partner  or  shareholder, 
may  acquire  any  property  from,  sell  any 
property  to  or  borrow  any  funds  from 
Equitable  or  ERE,  their  affiliates,  or  any 
Account  maintained  by  Equitable  or 
ERE,  their  affiliates,  during  the  period 
that  such  organization  or  individual 
serves  as  an  Independent  Fiduciary  and 
continuing  for  a  period  of  6  months  after 
such  organization  or  individual  ceases 
to  be  an  Independent  Fiduciary  or 
negotiates  any  such  transaction  during 
the  period  that  such  organization  or 
individual  serves  as  Independent 
Fiduciary. 

This  exemption  is  subject  to  the 
express  condition  that  the  summary  of 
facts  and  representations  set  forth  in  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8  (40  FR  7057/7069).  as 
amended  by  the  notice  of  proposed 
exemption  to  make  permanent  as 
modified  PTE  91-8  (61  FR  47205/47214) 
and  the  written  comments  submitted  in 
response  thereto,  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  DC.  this  18th  day  of 
lune,  1997. 
Ivan  Strasiield, 

Director  of  the  Office  of  Exemption 
Determinations.  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
|FR  Doc.  97-16362  Filed  6-20-97;  8.45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Docket  No.  50-368 

In  the  Matter  of  Entergy  Operations, 
Inc.  (Arkansas  Nuclear  One,  Unit  2) 

Exemption  I 

Entergy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF-6,  which  authorizes 
operation  of  Arkansas  Nuclear  One, 
Unit  2  (ANO-2).  The  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  two 
pressurized  water  reactors,  Arkansas 
Nuclear  One,  Units  1  and  2,  located  at 
the  licensee's  site  in  Pope  County, 
Arkansas. 


U 

In  its  letter  dated  December  23. 1996. 
the  licensee  requested  an  exemption 
fit)m  certain  requirements  in  Title  10  of 
the  Cede  of  Federal  Regulations.  Part  50, 
Appendix  R.  Section  III.O.  for  ANO-2. 

m 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  •   *  *  •• 

10  CFR  Part  50,  Appendix  R.  Section 
III.O  requires  that  the  reactor  coolant 
pump  (RCP)  shall  be  equipped  with  an 
oil  collection  system  if  the  containment 
is  not  inerted  during  normal  operation. 
The  oil  collection  system  shall  be  so 
designed,  engineered,  and  installed  that 
failure  will  not  lead  to  fire  during 
normal  or  design  basis  accident 
conditions  and  that  there  is  reasonable 
assuremce  that  the  system  will 
withstand  the  Safe  Shutdown 
Earthquake.  The  underlying  purpose  of 
10  CFR  Part  50,  Appendix  R,  Section 
III.O  is  to  ensure  that  leaking  oil  will  not 
lead  to  a  fire  which  could  damage  safe 
shutdown  systems  during  normal  or 
design  basis  accident  conditions. 

On  the  basis  of  the  enclosed  safety 
evaluation,  the  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  staff  concluded  that 
the  design  of  the  oil  filling  system  and 
the  level  of  protection  provided  by  the 
licensee  through  the  use  of  certain 
compensatory  measures  during  oil  fill 
operations  provides  reasonable 
assurance  that  a  lube  oil  fire  will  not 
occur.  The  staff  also  concluded  that  a 
worst-case  postulated  fire,  due  to  not 
having  a  lube  oil  collection  system  for 
the  RCP  lube  oil  fill  lines,  would  be  of 
limited  magnitude  and  extent.  In 
addition,  such  a  fire  would  not  cause 
significant  damage  in  the  containment 
building  and  would  not  prevent  the 
operators  from  achieving  and 
maintaining  safe  shutdown  conditions. 
The  staff  concluded,  therefore,  that  the 
lack  of  an  oil  collection  system  for  the 
RCP  lube  oil  fill  lines  is  an  acceptable 
exemption  from  the  technical 
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requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  III.O. 

/v     II 

Therefore,  contingent  on  the  use  of 
the  compensatory  measures  that  are 
itemized  in  the  licensee's  December  23, 
1996,  exemption  request,  the  NRC  staff 
has  concluded  that  the  licensee's 
proposed  use  of  the  remote  oil  addition 
system  will  not  present  an  undue  risk  to 
public  health  and  safety  and  is 
consistent  with  the  common  defense 
and  security.  The  NRC  staff  has 
determined  that  there  are  special 
circumstances  present,  as  specified  in 
10  CFR  50.12(a)(2),  in  that  application 
of  10  CFR  Part  50,  Appendix  R,  SecUon 
III.O  is  not  necessary  in  order  to  achieve 
the  underlying  purpose  of  this 
regulation. 

Acccmiingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  Part  50. 
Appendix  R,  Section  m.O  to  the  extent 
that  the  RCP  lube  oil  fill  lines  are 
required  to  be  protected  with  a 
collection  system. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (62  FR  19632). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvilie.  Maryland,  this  14th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  97-16382  Filed  6-20-97;  8:45  am) 
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NUCLEAR*  RFGULATORY 

COMMif;„StOS 

[Docket  70-7001] 

Not ..,-  :(  A"  ej^rent  to  Certificate  of 
Comp;  dr  ce  GOP-1  for  the  U.S. 
Enncnmen;  Corporation  Paducah 
Gaseous  Diffusion  Plant;  Paducah,  KY 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  t]q}es  or  significant  increase  in 


the  amoimts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents:  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety:  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  Decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision: 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 


designated  15-day  period,  liie  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is  " 
received,  the  E)ecision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.  Washington.  EX:,  by 
the  above  date.  * 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW,  Washington,  DC.  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  March  4, 
1997. 

Brief  description  of  amendment:  The 
proposed  amendment  will  revise  the 
Compliance  Plan  and  the  Fundamental 
Nuclear  Materials  Control  (FNMC)  Plan 
so  that  they  are  consistent  in  the  area  of 
dimensional  measurement  calculations 
to  determine  system  volumes. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o^ite. 

There  are  no  effluent  releases 
associated  with  this  change,  the 
proposed  changes  will  not  affect  the 
effluent. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  changes  do  not  relate  to 
controls  used  to  minimize  occupational 
radiation  exposures,  therefore,  the 
changes  will  not  increase  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  irom.  previously  analyzed 
accidents. 

The  proposed  changes  do  not  involve 
a  change  to  any  previously  analyzed 


accident.  Therefore,  the  changes  will 
not  result  in  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from  previously  evaluated 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  would  not 
create  new  operating  conditions  or  a 
new  plant  configuration  that  could  lead 
to  a  new  or  different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  use  of  dimensional  measurement 
calculations  to  determine  system 
volumes  is  the  manner  in  which  the 
plant  has  historically  determined 
system  volumes.  There  is  no  reduction 
in  any  margin  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Implementation  of  the  proposed 
changes  will  not  change  the  safety  or 
security  programs.  The  proposed  change 
to  the  FNMC  Plan  and  the  Compliance 
Plan  will  not  decrease  the  effectiveness 
of  the  FNMC  Plan.  Use  of  dimensional 
measurement  calculations  to  determine 
system  volumes  reflects  current  and 
approved  practices.  The  FNMC  Plan  and 
the  Compliance  Plan  item  are  being 
revised  so  that  the  documents  will  be 
consistent.  The  effectiveness  of  the 
safety,  safeguards,  and  security 
programs  is  not  decreased. 

Effective  date:  This  amendment  will 
become  effective  upon  signature  of  the 
Director,  NMSS. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  the  FNMC  Plan 
and  the  Compliance  Plan  to  be 
consistent  in  the  discussion  of 
dimensional  measurement  calculations 
used  to  determine  system  volumes. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  lune  1997. 

For  the  Nuclear  Regulatory  Coaunission. 
Cui  |.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

|FR  Doc.  97-16381  Filed  &-20-97:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures,  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
July  8, 1997.  Room  T-2B1,  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  July  8. 1997—12:00  Noon 
until  1:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  plaiming  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 


Dated:  June  17, 1997. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactor  •  Branch. 
(FR  Doc.  97-16345  Filed  6-20-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  On  Reactor 
Safeguards  Subcommittee  Meeting  On 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  July  7  and  8,  1997,  Room 
T-2B3,  11545  Rockville  Pike,  Rockville, 
Maryland.  The  entire  meeting  will  be 
open  to  public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  July  7, 1997 — 8:30  a.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  review 
matters  included  in  the  Staff 
Requirements  Memorandum  dated  May 
27,  1997:  1)  acceptance  criteria  for 
plant-specific  safety  goals  and  deriving 
lower-tier  acceptance  criteria;  and  2)  the 
use  of  xmcertainty  versus  point  values  in 
the  PRA-related  decisionmaking 
process. 

Tuesday,  July  8,  1997 — 8:30  a.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  Standard  Review  Plan  (SRP) 
section  and  the  associated  Regulatory 
Guide  for  risk-informed,  performance- 
based  inservice  inspection. 

The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
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views  regeiruiug  raauers  lo  oe 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  lune  17,  1997. 
Sam  Dumiswamy, 
Chief,  Nuclear  Reactors  Branch. 
|FR  Doc.  97-16346  Filed  6-20-97;  8:45  am) 
BtUJNQ  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Plant  Operations 
and  on  Fire  Protection;  Notice  of 
Meeting 

The  ACRS  Subcommittees  on  Plant 
Operations  and  on  Fire  Protection  will 
hold  a  joint  meeting  on  July  18,  1997, 
at  the  NRC  Region  IV  Office,  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  Texas. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Friday.  July  18.  1997—8:00  a.m.  until 

the  conclusion  of  business 

The  Subcommittees  will  meet  with 
Region  IV  personnel  to  discuss  Region 
rv  activities  and  other  items  of  mutual 
interest,  including  significant  operating 
events  and  fire  protection  issues.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 


of  the  meeting  thai  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Region  IV 
personnel  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Amarjit  Singh 
(telephone  301/415-6899)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  June  17. 1997. 
Sam  Ouraiswamy, 

Chief.  Nuclear  Reactors  Branch. 

(PR  Doc.  97-16347  Filed  6-20-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  July  21-22.  1997,  Room  T- 
2B3,  11545  Rockville  Pike,  Rockville, 
Maryland. 

Most  of  the  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  information  pursuant  to  5 
U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday.  July  21.  1997—8:30  a.m.  until 

the  conclusion  of  business 
Tuesday.  July  22.  1997 — 8:30  a.m.  until 

the  conclusion  of  business 


The  Subcommittee  will  continue  its 
review  of  the  results  of  the 
Westinghouse  [W]  Test  and  Analysis 
Programs  being  conducted  in  support  of 
the  AP600  design  certification. 
Specifically,  the  Subcommittee  will 
continue  its  review  of  the  Westinghouse 
Phenomena  Identification  and  Rainking 
Table  (PIRT)  and  Scaling  Report 
pertaining  to  the  AP600  primary  system. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif)' 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westingh|UiBe  Electric  Corporation,  the 
NRC  stafn3lieir  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  June  17. 1997. 
Sam  Duraiswamy. 

Chief.  Nuclear  Reactors  Branch. 

|FR  Doc.  97-16348  Filed  6-20-97;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumlative  Report  on  Rescissions  And 
Deferrals 

June  1,  1997. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of  June 
1,  1997,  often  rescission  proposals  and 


seven  deferrals  contained  in  three 
special  messages  for  FY  1997.  These 
messages  were  transmitted  to  Congress 
on  December  4,  1996,  and  on  February 
10  and  March  19, 1997. 

Rescissions  (Attachments  A  and  C) 

As  of  June  1, 1997,  ten  rescission 
proposals  totaling  $407  million  had 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1997  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  June  1, 1997,  $2,551  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1997. 


Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  is  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

61  FR  66172,  Monday,  December  16, 
1996 

62  FR  8045,  Friday,  February  21, 1997 

62  FR  14478,  Wednesday,  March  26, 

1997 
Franklin  D.  Raines, 

Director. 
Attachments 

BILUNG  COOE  3110-01-P 
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ATTAC  intENTA 

STATUS  OF  F\  1  '  "  T?ESCISSIONS 

(in  millions  ot  aollars) 


Rescissions  proposed  by  the  President. 

Rejected  by  the  Congress 

Amounts  rescinded 


Currently  before  the  Congress. 


*        ATTACHMENT  B 
STATUS  OF  FY  1997  DEFERRALS 

(in  millions  of  dollars) 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  June  1, 1997. 
(OMB/Agency  releases  of  $993.0  million.) 


0\'ertumed  by  the  Congress. 


Currently  before  the  Congress. 


Budgetary 
Resources 

407.1 


407.1 


Budgetary 
Rgsowvgs 

3,544.3 
-993.0 


2.551.3 
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SECuRT  tS  AND  EXCHANGE 

COMM^SS^OS 


MB  Review; 


<  eO  l; 


Extension: 

Rule  20a-l     SEC  File  No.  270-132 
OMB  Control  No.  3235-0158 

Rule  489  and  Form  F-N     SEC  File 
No.  270-361  OMB  Control  No. 
3235-0411 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request[s]  for  extension  of  the 
previously  approved  collection(s]  of 
information  discussed  below. 

Rule  20a-l  requires  that  the 
solicitation  of  a  proxy,  consent  or 
authori2»tion  with  respect  to  a  security 
issued  by  a  registered  fund  be  in 
compliance  with  Regulation  14A  (17 
CFR  240.14A-1).  Schedule  14A  (17  CFR 
240.148-101),  and  all  other  rules  and 
regulations  adopted  under  section  14(a) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78n(a)).  Rule  20a-l  also 
requires  a  fund's  investment  adviser,  or 
a  prospective  adviser,  to  transmit  to  the 
person  making  a  proxy  solicitation  the 
information  necessary  to  enable  that 
person  to  comply  with  the  rules  and 
regulations  applicable  to  the 
solicitation. 

Regulation  14A  and  Schedule  14A 
establish  the  disclosure  requirements 
applicable  to  the  solicitation  of  proxies, 
consents  and  authorizations.  In 
particular.  Item  22  of  Schedule  14A 
contains  extensive  disclosure 
requirements  for  registered  investment 
company  proxy  statements.  Among 
other  things,  it  requires  the  disclosure  of 
information  about  fund  fee  or  expense 
increases,  the  election  of  directors,  the 
approval  of  an  investment  advisory 
contract  and  the  approval  of  a 
distribution  plan. 

The  Commission  requires  the 
dissemination  of  this  information  to 
assist  investors  in  understanding  their 
fund  investments  and  the  choices  they 
may  be  asked  to  make  regarding  fund 
operations.  The  Commission  does  not 
use  the  information  in  proxies  directly, 
but  reviews  proxy  statement  Hlings  for 
compliance  with  applicable  rules. 

It  is  estimated  that  approximately 
1 ,000  registered  investment  companies 
are  required  to  file  one  proxy  statement 


annually.  The  total  annual  reporting  and 
recordkeeping  burden  of  the  collection 
of  information  is  estimated  to  be 
approximately  96,200  hours  (1,000 
responses  x  96.2  hours  per  response). 

Rule  489  and  Form  F-N  requires 
certain  entities  that  are  excepted  from 
the  definition  of  investment  company 
by  virtue  of  rules  3a-l,  3a-5,  and  3a- 
6  under  the  Investment  Company  Act  of 
1940  to  file  Form  F-N  to  apf)oint  a 
United  States  agent  for  services  of 
process  when  making  a  public  offering 
of  securities  in  the  United  States. 

It  is  estimated  that  approximately  21 
entities  are  required  by  rule  489  to  file 
Form  F-N.  The  total  estimated  annual 
burden  of  complying  with  the  filing 
requirement  is  approximately  25  hours. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (1)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  June  16, 1997. 
Margaret  U.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc.  97-16269  Filed  6-20-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei. .,«.  .w— 22713;  812-10672] 

J.P  Mo  roan  Index  Funding  Company  I, 
et  a.    Nv    ce  of  Application 

June  17, 1997. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtJCANTS:  J.P.  Morgan  Index 
Funding  Company  I,  J.P.  Morgan  Index 
Funding  Company  II,  J.P.  Morgan  Index 
Funding  Company  III,  J.P.  Morgan  Index 
Funding  Company  FV,  and  J.P.  Morgan 
Index  Funding  Company  V. 

RELEVANT  ACT  SECTION:  Order 
requested  under  section  6(c)  of  the  Act 
that  would  exempt  applicants  from  all 
provisions  of  the  Act. 

SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  that  would  permit  them 


to  sell  their  preferred  beneficial  interests 
and  use  the  proceeds  to  finance  the 
business  activities  of  their  parent 
company,  J.P.  Morgan  &  Co. 
Incorporated  ("J.P.  Morgan"),  and 
certain  subsidiaries  of  J.P.  Morgan. 

RLUNG  DATES:  The  application  was 
filed  on  March  12, 1997. 

HEARING  OR  NOTIFICATION  Of  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  SEC  orders  a 
bearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
14,  1997,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and  * 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street,  N.W.,  Washington,  DC  20549. 
Applicants,  c/o  J.P.  Morgan,  60  Wall 
Street,  New  York,  NY  10260. 
FOR  FURTHER  MFORMATKM  CONTACT:  Lisa 
McCrea,  Staff  Attorney  (202)  942-0562, 
or  Mercer  E.  Bullard,  Branch  Chief, 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  CNvision  of 
Investment  Management). 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  were  organized  as 
Delaware  business  trusts  on  December 
12.  1996.  J.P.  Morgan,  a  Delaware 
corporation,  owns  all  of  the  outstanding 
beneficial  voting  interests  of  applicants. 
J.P.  Morgan  is  the  holding  company  for 
a  group  of  global  subsidiaries  that 
provide  financial  services  to 
corporations,  governments,  financial 
institutions,  institutional  investors, 
professional  firms,  privately  held 
companies,  nonprofit  organizations,  and 
financially  sophisticated  individuals. 
The  financial  services  that  J.P.  Morgan 
provides  include  finance  and  advisory 
services,  sales  and  trading,  asset  and 
liability  management,  and  equity 
investments.  J.P.  Morgan's  largest 
subsidiary,  Morgan  Guaranty  Trust 
Company  of  New  York  ("Morgan 
Guaranty"),  is  a  New  York  State 
chartered  bank.  Morgan  Guaranty  is 
subject  to  restrictions  on  loans  and 
extensions  of  credit  to  J.P.  Morgan  and 
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certain  other  affiliates  and  on  certain 
other  types  of  transactions  with  them  or 
involving  their  securities. 

2.  Applicants  were  organized  to 
engage  in  financing  activities  that  will 
provide  funds  for  use  in  the  operations 
of  J.P.  Morgan.  Morgan  Guaranty,  and 
certain  subsidiaries  of  either. 
Applicants'  primary  function  will  be  to 
obtain  funds  through  the  offer  and  sale 
of  their  preferred  beneficial  interests  in 
U.S.,  European,  and  other  overseas 
markets,  and  to  lend  the  proceeds  to  J.P. 
Morgan,  Morgan  Guaranty  and  direct  or 
indirect  subsidiaries  of  either. 

3.  Applicants  expect  that  the 
securities  they  issue  will  consist 
initially  of  preferred  beneficial  trust 
interests.  Due  to  the  nature  of  capital 
markets,  applicants  may  issue  beneficial 
interests  in  amounts  exceeding  the 
amounts  required  by  J.P.  Morgan, 
Morgan  Guaranty  and  their  subsidiaries 
at  the  time.  In  accordance  with  rule  3a- 
5(a)(5)  under  the  Act,  an  applicant  will 
loan  at  least  85%  of  the  cash  or  cash 
nnnivalents  raised  by  that  applicant  to 
J.P.  Morgan,  Morgan  Guaranty  or  their 
subsidiaries  as  soon  as  practicable,  but 
in  no  event  later  than  six  months  after 
that  applicant's  receipt  of  such  cash  or 
cash  equivalents. 

4.  In  the  event  that  applicants  borrow 
amounts  in  excess  of  the  amounts 
required  by  J.P.  Morgan,  Morgan 
Guaranty,  and  their  subsidiaries, 
applicants  will  invest  such  excess  in 
temporary  investments  pending  lending 
the  money  to  J.P.  Morgan,  Morgan 
Guaranty  and  their  subsidiaries.  In 
accordance  with  rule  3a-5(a)(6),  all 
applicants'  investments  will  be  made  in 
government  securities,  securities  of  J.P. 
Morgan,  Morgan  Guaranty  or  a  company 
controlled  by  J.P.  Morgan  or  Morgan 
Guaranty  (or,  in  the  case  of  a 
partnership  or  joint  venture,  the 
securides  of  the  partners  or  participants 
in  the  joint  venture),  or  securities  which 
are  exempt  from  the  provisions  of  the 
Securities  Act  of  1933  by  section  3(a)(3) 
of  the  Act. 

5.  Before  applicants  issue  any 
beneficial  interests,  J.P.  Morgan  will 
enter  into  a  guarantee  agreement  with 
applicants  (the  "Guarantee  Agreement") 
under  which  J.P.  Morgan  will 
unconditionally  guarantee  the  payment 
of  principal  and  dividends  on  the 
beneficial  interests  when  due.  The 
Guarantee  Agreement  also  will  fulfill 
the  requirements  of  the  rule  3a-5(a)(2) 
under  the  Act,  as  interpreted  by  the 
SEC.' 


6.  Applicants  believe  that  the 
Guarantee  Agreement  provides 
assurance  that  the  holders  of  each 
applicant's  beneficial  interests  will  be 
able  to  look  to  J.P.  Morgan  for  payment. 
The  Guarantee  Agreement  will  give  each 
holder  of  beneficial  interests  issued  by 
an  applicant  a  direct  right  of  action 
against  J.P.  Morgan  to  enforce  J.P. 
Morgan's  obligations  under  the 
Guarantee  Agreement  without  first 
proceeding  against  the  applicant.  J.P. 
Morgan  and  an  applicant  may  amend  or 
modify  the  Guarantee  Agreement  by 
agreement,  but  amendments  or 
modifications  will  apply  only 
prospectively  and  will  not  relieve  J.P. 
Morgan  of  any  of  its  obligations  under 
the  Guarantee  Agreement  with  respect 
to  beneficial  interests  outstanding  on 
the  effective  date  of  the  amendment  or 
modification  or  adversely  affect  the 
beneficial  interest  holders'  rights. 
Neither  an  applicant  nor  J.P.  Morgan 
may  terminate  the  Guarantee  Agreement 
unless  all  beneficial  interests  issued  and 
guaranteed  under  it  have  been  redeemed 
or  paid  in  full. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  exemption 
from  all  provisions  of  the  Act. 
Applicants  note  that  the  SEC  has  stated 
that  it  generally  is  appropriate  to 
exempt  a  finance  subsidiary  from  all 
provisions  of  the  Act  where  the  primary 
purpose  of  the  finance  subsidiary  is  to 
finance  the  business  operations  of  its 
parent  or  other  subsidiaries  of  its  parent 
and  where  any  purchaser  of  the  finance 
subsidiary's  securities  ultimately  looks 
to  the  parent  for  repayment  and  not  to 
the  finance  subsidiary^ 

2.  Rule  3a-5  provides  an  exemption 
from  the  definition  of  investment 
company  for  certain  companies 
organized  primarily  to  finance  the 
business  operations  of  their  parent 
companies  or  companies  controlled  by 
their  parent  companies.  Under  rule  3a- 
5(b)(2).  a  "parent  company"  is  one  that 
derives  its  non-investment  company 
status  from  section  3(a)  of  the  Act,  or 
rules  thereunder,  or  section  3(b)  of  the 
Act.  Applicants  believe  that  J.P.  Morgan 
may  not  qualify  as  a  "parent  company" 
under  rule  3a-5(b)(2)  because  it  derives 
its  non-investment  company  status  from 
section  3(c)(6)  of  the  Act. 

3.  Under  rule  3a-5(b)(3),  a  "company 
controlled  by  the  parent  company"  may 
only  be  a  company  that  derives  its  non- 
investment  company  status  from  section 
3(a),  or  rules  thereunder,  or  section  3(b). 
Applicants  initially  will  loan  funds  to 
Morgan  Guaranty,  which  derives  its 


non-invesmieni  company  siaius  irum 
section  3(c)(3)  of  the  Act,  and  may  loan 
funds  to  certain  subsidiaries  which 
derive  their  non-investment  company 
status  &t)m  section  3(c)  of  the  Act. 
Consequently,  applicants  believe  that 
Morgan  Guaranty  does  not,  and  certain 
of  the  subsidiaries  to  which  applicants 
may  loan  funds  may  not,  qualify  as  a 
"company  controlled  by  the  parent 
company"  under  rule  3a-5(b)(3). 

4.  Applicants  note  that,  in  the  release 
adopting  rule  3a-5,  the  SEC  stated  that 
it  may  be  appropriate  to  grant  exeraptive 
relief  to  the  finance  subsidiary  of  a 
section  3(c)  issuer,  upon  examination  of 
all  relevant  factors. ^  Applicants  submit 
that  the  SEC  .also  identified  in  the 
release  its  concern  that  a  company  may 
be  considered  a  non-investment 
company  under  section  3(c)  but  still  be 
engaged  primarily  in  investment 
company  activities. ■»  Applicants  state 
that  J.P.  Morgan  is  a  bank  holding 
company  whose  primary  activities 
involve  managing  the  activities  of  its 
banking  and  permitted  non-banking 
subsidiaries.  Applicants  submit  that, 
because  J.P.  Morgan  is  highly  regulated 
by  the  Federal  Reserve  and  various  state 
banking  agencies,  regulation  under  the 
Act  is  neither  warranted  nor  relevant. 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC,  by  order  upon  application,  may 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  Act 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  the  exemptive  relief  requested 
meets  the  standards  of  section  6(c). 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  condition  that  each 
applicant  will  comply  with  all  of  the 
provisions  of  rule  3a-5  under  the  Act, 
except:  (a)  J.P.  Morgan  will  not  meet  the 
portion  of  the  definition  of  "parent 
company"  under  rule  3a-5(b)(2)(i) 
solely  because  it  is  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(6)  of  the  Act;  (b)  Morgan 
Guaranty  will  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company"  in  rule  3a- 
5(b)(3)(i)  solely  because  it  is  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(3)  of  the 
Act;  and  (c)  each  applicant  will  be 


'  See.  e.g..  Chieftain  International  Funding  Corp  . 
(pub.  svail.  Nov.  3.  1992):  aeary.  Gottlieb.  Stein  «- 
Hamihon,  (pub.  avail.  Dec.  23. 19651. 


'  Invntnwnl  Company  Act  Release  No.  1472S 
(Dacambw  14. 1964)  (adopting  rule  3»-5). 
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permitted  to  invest  in  or  make  loans  to 
corporations,  partnerships,  and  joint 
ventures  that  do  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company"  in  rule  3a- 
5(b)(3)(i)  solely  because  they  are 
excluded  from  the  definition  of 
investment  company  by  section  3(c)(2). 
3(c)(3),  3(c)(4)  or  3(c)(6)  of  the  Act. 
provided  that  any  such  entity  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(6)  will  not 
be  engaged  primarily,  directly  or 
through  majority  owned  subsidiaries  in 
one  or  more  of  the  businesses  described 
in  section  3(c)(5)  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-16338  Filed  6-20-97;  8:45  am) 
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SECI  «  TIES  AND  EXCHANGE 
COMM  SoON 

[Rel.  No.  IA-1 639/803-1 06] 

KPMG  Investment  Advisors;  Notice  of 
Application 

June  17, 1^7. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

APPUCANT:  KPMG  Investment  Advisers 
("KPMGIA"). 

RELEVANT  ADVISERS  ACT  SECTIONS: 
Exemption  requested  under  section 
203A(c)  from  section  203A(a). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  to  permit  it  to 
continue  to  be  registered  with  the  SEC 
as  an  investment  adviser. 
RUNG  DATES:  The  application  was  filed 
on  March  7,  1997,  and  amended  on  June 
5,  1997.  By  letter  dated  June  17,  1997, 
applicant's  counsel  stated  that  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7,  1997.  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 


should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant,  4200  Norwest  Center.  90 
South  Seventh  Street,  Minneapolis, 
Minnesota  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  S.  Choi,  Special  Counsel,  at 
(202)  942-0725  (Division  of  Investment 
Management,  Task  Force  on  Investment 
Adviser  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiu 

1.  Applicant  is  a  general  partnership 
owned  by  KPMG  Peat  Marwick  LLP 
("KPMG").  KPMG  provides  accounting 
and  related  services  to  individuals  and 
entities  in  the  private  and  public  sectors 
throughout  the  United  States. 

2.  Since  December  13,  1994,  applicant 
has  been  registered  with  the  SEC  as  an 
investment  adviser.  Applicant's 
principal  place  of  business  is  in 
Minneapolis,  Minnesota,  and  it  has 
approximately  32  registered  advisory 
representatives  conducting  business 
from  19  offices  located  in  13  states  and 
Puerto  Rico. 

3.  Applicant  is  responsible  for  the 
investment  advice  component  of  the 
personal  financial  plaiming  services 
offered  by  KPMG.  Applicant  supervises 
the  delivery  of  investment  advice  by 
partners  and  professional  employees  of 
KPMG  in  connection  with  personal 
financial  planning  services  offered  by 
KPMG  to  its  clients,  and  the  scope, 
content  and  delivery  of  such  advice  is 
subject  to  quality  control  standards 
prescribed  and  monitored  by  applicant. 

4.  Applicant  does  not  manage  or 
exercise  discretionary  authority  over 
clients'  accounts  or  maintain  custody  of 
clients'  funds  or  securities.  In  instances 
where  clients  seek  or  would  benefit 
from  specific  advice  on  securities 
investments,  applicant  may  present  the 
client  with  a  list  of  investment  advisers 
that  specialize  in  providing  such  advice 
from  which  the  client  may  choose. 

5.  Applicant  provides  generic  advice 
on  securities  of  all  types  but  does  not 
recommend  specific  securities.  At  the 
request  of  a  client,  applicant  would 
provide  an  analysis  of  the  attributes  of 
a  specific  security  without 
recommendation  as  to  whether  a  client 
should  buy,  sell  or  hold  the  security. 
With  regard  to  mutual  funds,  applicant 


may  assist  a  client  in  identifying 
categories  of  funds  that  match  the 
client's  individual  profile.  Applicant 
does  not  select  mutual  funds  for  clients. 
If  a  client's  needs  dictate,  applicant 
would,  using  published  raidung  data, 
assist  the  client  in  selecting  several 
mutual  funds  in  each  investment 
category  for  further  consideration.  The 
client  would  then  have  the  opportimity 
to  compare  the  investment  philosophy, 
past  performance,  and  other  features 
and  services  of  the  funds  before  making 
the  investment  decision.  Applicant 
would  discuss  the  use  of  professional 
money  managers  with  clients  with  an 
investable  asset  base  in  excess  of 
$250,000.  Applicant  also  provides  asset 
allocation  services  and  ongoing 
performance  evaluations. 

6.  Applicant's  fees  are  generally  based 
on  actual  or  estimated  hourly  charges, 
which  vary  according  to  the  staff 
classification,  experience  and  location 
of  the  individual  providing  the  service. 

Applicant's  Legal  Analysis 

1.  Under  section  203A(a)  of  the 
Advisers  Act,  which  would  become 
effective  July  8, 1997,  as  a  consequence 
of  the  enactment  on  October  11.  1996  of 
the  National  Securities  Markets 
Improvement  Act  of  1996,'  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an 
investment  adviser  in  the  state  in  which 
it  maintains  its  principal  office  and 
place  of  business  is  prohibited  from 
registering  with  the  SEC  unless  the 
adviser  (i)  has  assets  under  management 
of  not  less  than  $25  million  (or  such 
higher  amount  as  the  SEC  may,  by  rule, 
deem  appropriate),  or  (ii)  is  an  adviser 
to  an  investment  comp>any  registered 
under  the  Investment  Company  Act  of 
1940,  as  amended.  The  SEC  is  directed 
by  section  203(h)  of  the  Advisers  Act  to 
cancel  the  registration  of  any  adviser 
that  no  longer  meets  the  criteria  for 
registration. 

2.  Applicant  states  that  it  does  not 
meet  the  statutory  test  of  having  $25 
million  of  assets  under  management. 
Applicant  also  states  that  it  does  not  act 
as  an  investment  adviser  to  any 
registered  investment  company. 
Applicant  also  states  that  it  would  not 
qualify  for  exemption  from  the 
prohibition  on  SEC  registration  as 
provided  in  rule  203A-2  under  the 
Advisers  Act.  Applicant  states  that  it 
would  not  be  able  to  rely  on  the  rule  to 
relieve  the  burden  of  multi-state 
registration  because  it  does  not  qualify 


<  Tbe  effective  date  of  the  National  Securities 
Markets  Improvement  Act  of  1996.  originally  April 
9.  1997.  was  extended  to  July  8.  1997  by  Pub.  L. 
No.  105-8  (Mar.  31. 1997). 
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for  any  of  the  four  exemptions  listed  in 
rule  203A-2.  Applicant,  therefore, 
requests  exemptive  relief. 

3.  Under  section  203A(c).  the  SEC  has 
the  authority  to  permit  an  investment 
adviser  to  register  with  the  SEC  if  the 
application  of  the  prohibition  would  be 
unfair,  a  burden  on  interstate  commerce, 
or  otherwise  inconsistent  with  the 
purposes  of  section  203  A.  For  the 
reasons  discussed  below,  applicant 
believes  that  the  standards  for 
exemptive  relief  under  section  203A(c) 
are  met. 

4.  Applicant  believes  that  Congress  in 
adopting  section  203A  intended  the  SEC 
to  grant  these  exemptions  to  advisers 
having  a  "national  or  multistate 
practice"  and  that  "[llarger  advisers, 
with  national  businesses,  should  be 
registered  with  the  [SEC]  and  be  subject 
to  national  rules. "^  Applicant  notes  that 
the  Advisers  Act  gives  the  SEC  primary 
responsibility  to  regulate  advisers  that 
remain  registered  with  the  SEC  by 
preempting  certain  state  laws  with 
respect  to  those  advisers. 

5.  Applicant  notes  that  the  SEC's 
release  adopting  the  rules  implementing 
the  Coordination  Act  stated  that 
Congress  recognized  that  "some 
advisers  that  do  not  have  $25  million  of 
assets  under  management  may  still  have 
national  businesses. "^  As  a  result,  the 
SEC  was  given  the  "authority  to  exempt 
advisers  from  the  prohibition  on  (SEC) 
registration  if  the  application  of  the 
prohibition  would  be  unfair,  a  burden 
on  interstate  commeice  or  otherwise 
inconsistent  with  the  purposes  of 
section  203A."'» 

6.  Applicant  submits  that  the  nature 
of  its  business  consists  of  a  national  or 
multistate  practice  that  Congress 
intended  to  be  regulated  by  the  SEC  and 
not  at  the  state  level.  Applicant  states 
that  it  currently  supervises  services 
provided  through  19  offices  in  13  states 
by  approximately  32  advisory 
representatives.  Applicant  believes  that 
although  it  does  not  provide 
discretionary  management  services  to  its 
clients,  the  services  provided  are 
national  in  scope. 

7.  Applicant  asserts  that  the  purpose 
of  the  $25  million  test  was  to  limit  SEC 
regulation  of  advisers  likely  to  be 
subject  to  multiple  state  registration 
requirements.  Applicant  believes  that  if 
the  requested  relief  is  not  granted,  it 
would  continue  to  be  subject  to  a 
multitude  of  state  requirements,  a  result 
which  is  inconsistent  with  the  purpose 


'  S.  Rep.  No.  293. 104th  Cong.  2d  S«w.  5  (1996). 

'  Hules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  InvwUnent 
AdvuOTs  Act  Ral.  No.  1633  (May  15.  1997).  62  FR 
28112  (May  22.  1997). 

*ld. 


of  section  203A  to  preempt  certain  state 
laws  insofar  as  they  relate  to  advisers 
with  a  multi-state  practice. 

8.  Applicant  further  submits  that  the 
national  de  minimis  standard  embodied 
in  section  222(d)  of  the  Advisers  Act 
provides  littie  or  no  relief  from  the 
burdens  of  multi-state  registration. 
Pursuant  to  section  222(d),  a  state  may 
not  require  applicant  to  register  as  an 
investment  adviser  if  applicant  does  not 
have  a  place  of  business  located  within 
that  state  and,  during  the  preceding  12 
month  period,  had  fewer  than  6  clients 
who  are  residents  of  that  state. 
Applicant  states  that  it  has  had,  during 
the  past  12  months,  at  least  6  state- 
resident  clients  in  each  of  the  17  states 
and  the  District  of  Columbia  in  which 
applicant  does  not  currently  maintain 
an  office.  As  a  result,  applicant  believes 
that  it  currentiy  would  be  required  to 
register  in  30  states  and  the  District  of 
Columbia,  including  the  13  states  in 
which  applicant  maintains  an  office. 
Even  after  giving  effect  to  all  state- 
adopted  exemptions  that  are  more 
liberal  than  the  national  de  minimis 
standard,  applicant  represents  that,  as  of 
July  8.  1997,  it  would  be  required  to 
register  in  30  states  and  the  District  of 
Columbia. 

9.  Finally,  applicant  also  submits 
other  grounds  for  granting  an  exemption 
under  section  203A.  Applicant  believes 
that  prohibiting  it  from  registering  with 
the  SEC  would  be  unfair  or  a  burden  on 
interstate  commerce  in  that  advisers 
with  fewer  clients  and  a  much  more 
local  practice  than  applicant's  national 
presence  would  enjoy  the  benefits  of 
state  law  preemption,  while  applicant 
would  be  compelled  to  expend  the 
considerable  resources  required  to 
constanUy  monitor  and  enforce 
compliance  with  the  state  regulations  to 
which  it  would  be  subject. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFarUnd. 
Deputy  Secretary. 
(FR  Doc.  97-16336  Filed  6-20-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

piiwtialinsnt  Compcny  Act  RetosM  No. 
22712;  81 1-^iq 

The  Stang«r  Fund,  LP.;  Notic*  of 
Application 

June  17. 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  The  Stanger  Fund,  L.P. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  .The  applicant  was  fried 
on  April  14, 1997,  and  an  amendment 
thereto  on  June  13,  1997. 
HEARING  OR  NOTIRCATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
11,  1997,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or.  for  lawyers. 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  1129  Broad  Street, 
Shrewbury,  N.J.  07702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Elizabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  limited 
partnership  imder  the  laws  of  the  State 
of  Delaware.  SEC  records  indicate  that 
on  June  17,  1987,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act. 

2.  Applicant  abandoned  its  intention 
to  operate  before  it  received  any  assets. 
Applicant  never  issued  securities. 

3.  Applicant  does  not  have 
securityholders,  debts,  liabilities  or 
assets.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

4.  Applicant  is  not  engaged,  nor  does 
it  propose  to  engage,  in  any  business 
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activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  97-16337  Filed  6-20-97;  8:45  am) 
BILUNG  COOE  8010-01-M 
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Agency  Meeting;  Sunshine  Act 
Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  23.  1997. 

A  closed  meeting  will  be  held  on 
Tuesday,  June  24.  1997,  at  2:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFT?  200.402  (a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  June  24. 
1997.  at  2:30  p.m..  will  be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  , 

The  Office  of  the  Secretary  at  (202) 
942-70701  j 

Dated:  June  18, 1997. 
[FR  Doc.  97-16429  Filed  6-18-97;  4:41  pm| 
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DE^^Ai^   MtN'  OF  STATE 
[Public  Notice  No.  2562] 

Freeoo^T-  Aaroac    Pud  .:  ^^^'fc■■  ng 

The  Department  of  State  aimounces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  on  Tuesday,  July  2, 
1997  at  9:00  a.m.  in  the  Loy  Henderson 
auditorium  at  the  U.S.  Department  of 
Sute,  2201  C  Street,  N.W.,  Washington, 
D.C.  The  Advisory  Committee  will 
consider  topics  related  to  eliminating 
religious  persecution,  supporting 
religious  freedom  and  promoting 
reconciliation  and  conflict  resolution. 
The  Advisory  Committee  members 
will  elaborate  on  a  report  which  they 
will  prepare  over  the  course  of  the  year 
to  be  delivered  to  the  Secretary  of  State 
and  the  President.  The  report  will  focus 
on  two  issues:  (1)  religious  persecution 
and  (2)  the  role  of  religious  groups  in 
promoting  conflict  resolution, 
reconciliation  and  conditions  that 
permit  respect  for  religious  freedom  and 
other  human  rights.  In  preparing  the 
report,  the  members  will  draw  on  the 
discussions  and  information  presented 
at  the  July  2  meeting,  and  gathered  or 
presented  to  them  individually 
throughout  the  year. 

Members  of  the  public  wishing  to 
attend  the  meeting  or  otherwise  desiring 
information  should  contact  Ms.  Raynell 
Bowling,  Advisory  Committee  on 
Religious  Freedom  Abroad,  Bureau  of 
Democracy,  Human  Rights,  and  Labor, 
Department  of  State,  Washington,  D.C. 
20520,  telephone:  (202)  647-1422.  In 
order  to  attend  the  meeting,  please 
RSVP  by  June  30  and  provide  your  date 
of  birth  and  social  security  number  to 
facilitate  entry  to  the  State  Department. 
Please  bring  a  photo  identification  to 
enter  the  State  Department. 

Dated:  June  18, 1997. 
John  Shattuck, 

Chairman.  Advisory  Committee  on  Religious 
Freedom  Abroad. 

(FR  Doc.  97-16518  Filed  6-19-97;  2:10  pm] 
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Communicat  u'  S»  stems;  Applications 

for  Frequency  Assignments 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice. 


SUMMARY:  The  FHWA  invites  any  party 
interested  in  making  use  of  spectrum  in 
the  !j850  to  5925  megahertz  (MHz)  radio 
frequency  band  for  dedicated  short 
range  communication  (DSRC)  systems  to 
request  an  application  package  for 
frequency  assignment.  The  use  of  these 
frequencies  will  be  limited  to  certain 
applications  and  subject  to  technical 
constraints.  This  spectrum  was  allotted 
to  the  FHWA  on  an  experimental  basis 
for  15  years  and  is  intended  to  be  used 
by  the  FHWA  to  develop  applications 
for  the  Intelligent  Transportation 
Systems  (ITS)  program. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  A.  Arnold.  Intelligent  Systems 
and  Technologies  Division,  (703)  285- 
2974.  or  Ms.  Beveriy  Russell.  Office  of 
the  Chief  Counsel.  (202)  366-0780. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  MFORMATKM:  On  May 
23. 1996,  the  FHWA  was  granted  shared 
use  of  spectrum  in  the  5850-5925  MHz 
radio  frequency  band  for  development 
and  testing  of  DSRC.  The  authorization 
was  granted  through  a  Certificate  of 
Spectnmi  by  the  National 
Teleconmiunications  and  Information 
Administration  (NTLA),  the  agency 
responsible  for  management  of  Federal 
sf)ectrum.  This  spectrum  was  allotted  to 
the  FHWA  on  an  experimental  basis  for 
15  years  and  is  intended  to  be  used  by 
the  FHWA  to  develop  applications  for 
the  ITS  program.  The  FHWA  invites 
p)arties  interested  in  making  use  of  these 
frequencies  for  ITS  applications  to 
request  an  application  package  as 
indicated  below. 

The  national  ITS  program 
encompasses  the  use  of  advanced  and 
emerging  technologies  in  such  fields  as 
information  processing, 
communications,  conbrol  and 
electronics  to  increase  the  safety  and 
efficiency  of  the  Nation's  intermodal 
transportation  system.  One  way  in 
which  the  FHWA  facilitates  the 
development  of  ITS  is  through  research 
and  testing  of  enabling  technologies  for 
ITS.  DSRC  is  one  such  technology, 
identified  as  being  critical  to  the  future 
nationwide  interoperability  of 
intelligent  transportation  systems 
applications  in  the  National  ITS 
Architecture  Final  Report  Qune  1996). 
DSRC  systems  consist  of  short-range 
communication  devices  that  are  capable 
of  transferring  large  amounts  of  data 
over  a  wireless  interface  between  mobile 
or  stationary  vehicles  and  normally 
structure-mounted  or  handheld 
stationary  devices  at  the  roadside.  When 
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used,  each  DSRC  application,  like  all 
other  radio  frequency  systems,  requires 
some  specific,  unused  portion  of  the 
electromagnetic  spectrum. 

The  FHWA  intends  to  share  the  use 
of  its  recently  acquired  spectrum  with 
public  and  private  organizations  in 
selected  ITS  projects  involving 
applications  that  are  broadly  consistent 
with  the  following:  In-Vehicle  Signing. 
Highway-Rail  Intersection,  Conmiercial 
Vehicle  Operations  (CVO)  Electronic 
Clearance*,  CVO  Automated  Roadside 
Inspection*,  Fleet  Management. 
Intermodal  Freight  Management, 
Hazardous  Material  Incident  Response, 
CVO  Off-line  Verification,  Intersection 
Collision  Avoidance,  Emergency 
Vehicle  Signal  Preemption.  Transit 
Vehicle  Signal  Priority,  Transit  Vehicle 
Data  Transfer,  High-occupancy  Vehicle 
(HOV)  Access  Clearance,  Traffic 
Network  Performance  Monitoring, 
Traffic  Information  Dissemination. 
Automated  Highway  System  to  Vehicle 
Communications,  Electronic  Toll 
Collection*,  and  Parking  Payments.  The 
functions  marked  with  an  asterisk  are 
likely  to  be  limited  to  the  5850-5875 
MHz  portion  of  the  radio  frequency 
band.  A  full  description  of  these 
services  is  included  in  the  frequency 
assigimient  application  package  (see 
Applications  for  Frequency  Assignments 
below). 

Obiectives 

The  FHWA  has  several  objectives 
related  to  the  experimental  use  of  this 
spectrum.  The  fiiist  objective  is  to  foster 
the  development  of  a  single  nationwide 
standard  system  for  DSRC.  Such  a 
standard  implies  a  minimum  level  of 
interoperability  of  the  communication 
link  such  that  a  single  in-vehicle  unit 
will  meet  all  known  user  requirements. 
Since  this  communication  link  has  not 
been  fully  defined,  there  exists  an 
opportunity  for  the  DSRC  community 
and  the  FHWA  to  jointly  develop  a 
single  communications  link  for  DSRC 
systems.  This  definition  of  standards  in 
the  DSRC  area  is  currently  being 
conducted  under  the  auspices  of  the 
American  Society  of  Testing  and 
Materials  (ASTM)  and  the  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE). 

The  second,  and  related.  FHWA 
objective  is  to  develop  a  DSRC  system 
that  is  compatible  with  existing  users  of 
the  band.  Much  of  the  information 
concerning  electromagnetic 
compatibility  (EMC)  of  DSRC  systems 
and  other  systems  is  not  available  to  the 
general  public.  The  FHWA  can  assist 
DSRC  users  to  identify  and  resolve 
potential  EMC  issues. 


The  third  objective  is  to  develop  a 
DSRC  system  that  is  not  only 
sufficiently  robust  to  meet  existing 
requirements  of  the  applications 
identified  above,  but  is  also  capable  of 
expanding  to  include  applications  that 
are  as  yet  unknown.  Future  application 
requirements  may  be  difficult  to  define, 
but  must  be  considered  if  this  DSRC 
system  is  to  have  a  service  life  sufficient 
to  warrant  deployment  nationwide. 
Applications  may  be  proposed  that  have 
not  yet  been  considered  but  which 
involve  innovative  uses  of  the  spectnmi 
to  meet  user  requirements  and  provide 
significant  societal  benefits. 

Finally,  the  FHWA  encourages 
organizations  interested  in  using  this 
spectrum  to  apply  as  soon  as  possible. 
As  mentioned  above,  this  spectrum  has 
been  specifically  allotted  for 
experimental  work  that  will  aid  in 
developing  early  products  for  a 
nationwide  and  compatible  DSRC 
system. 

Terms  of  Use 

Under  the  terms  of  this  authorization 
(a  Stage  2  Experimental  Certificate  of 
Spectrum  Support  from  the  NTIA),  the 
FHWA  must  maintain  administrative 
control  over  the  use  of  these 
frequencies,  which  is  accomplished 
through  a  contract  or  memorandum  of 
understanding  between  the  FHWA  and 
the  party  applying  for  use  of  this 
spectrum.  Several  terms  of  the 
Certificate  of  Spectrum  support  apply  to 
the  FHWA  or  any  party  with  whom  the 
FHWA  enters  into  an  agreement,  and  are 
stated  as  follows: 

(1)  There  is  an  absolute  prohibition 
against  interfering  with  existing  users  of 
the  spectrum  in  the  5850-5925  MHz 
and  surrounding  bands  (see  number  2 
below).  If  such  interference  takes  place, 
the  FHWA  must  demand  that  the 
interfering  entity  either  cease  operation 
or  take  other  appropriate  action.  The 
right  of  the  FHWA  to  make  such  a 
demand,  and  the  obligation  of  the 
interfering  entity  to  immediately 
comply,  will  be  written  in  all  contracts 
or  memoranda  of  understanding  for  use 
of  the  spectrum. 

(2)  The  Federal  Communications 
Commission  (FCC)  and  the  NTIA  share 
jurisdiction  over  this  Mhz  radio 
frequency  band.  The  FCC  has  allocated 
this  spectrum  on  a  primary  basis  to 
fixed  satellite  earth-to-space 
applications,  and  on  a  secondary  basis 
to  amateur  radio  operations.  The  NTIA 
has  allocated  this  spectrum  to 
government  radiolocation  and  the  band 
is  used  for  military  radar  applications. 
Experimental  DSRC  systems  must, 
therefore,  defer  to  these  types  of 
systems.  As  part  of  the  agreement  to 


allow  experimental  use  of  this  band  it 
was  pointed  out  by  the  NTIA  that:  (i) 
The  band  is  allocated  to  the 
radiolocation  service,  and  is  the  subject 
of  ongoing  reallocation  efforts;  (ii)  the 
FCC  issued  a  final  rule  at  62  FR  4649 
on  January  31. 1997.  to  provide  for 
unlicensed  National  Information 
Infrastructure  (U-NII)  devices  in  the 
5150-5350  and  5725-5875  MHz  bands 
(47  CFR  part  15,  subpart  E);  (iii)  this 
system  may  suffer  harmful  interference 
from  adjacent  and  co-channel  high 
power  Department  of  Defense  (DoD) 
systems  in  this  band,  in  addition  to 
harmonics  of  2700-2900  MHz  radar 
operations;  (iv)  the  DSRC  system  may 
not  be  deployed  (i.e..  be  made  available 
to  the  general  public)  until  the  FHWA 
performs  an  analysis  that  identifies 
techniques  to  mitigate  the 
electromagnetic  interference  potential 
from  and  to  other  co  and  adjacent-band 
users,  and  all  parties  agree  that 
electromagnetic  compatibility  exists. 

(3)  The  FHWA  is  required  further  by 
NTIA  to:  (i)  Conduct  an  analysis  to 
determine  potential  worst-case 
interference  distances  for  a  set  of 
emitters  identified  by  the  DoD;  (ii) 
perform  coordinated  testing  in  areas 
indicated  by  the  analysis  [that]  pose  the 
greatest  interference  threat  to  either  the 
DoD  systems  or  [DSRC  systems),  and 
provide  copies  of  the  test  results  to  DoD 
for  review;  and  (iii)  limit  [DSRC  system) 
operations  to  areas  that  are  determined 
to  be  free  bom  interference  either  to  or 
from  the  emitters  identified  by  the  DoD. 
Again,  any  agreement  entered  by  the 
FHWA  with  another  party  applying  for 
use  of  this  spectrum  must  aim  to  ensure 
that  these  recommendations  are  upheld. 

Additional  Terms  ofUse — Technical 
Limitations 

Bandwidth:  The  power  emission  shall 
be  attenuated  below  the  highest  power 
contained  within  the  authorized 
channel  according  to  the  following 
schedule: 

3  dB  Bandwidth— 1.0  MHz 
20  dB  Bandwidth— 2.2  MHz 
60  dB  Bandwidth— 10.0  Mhz 

Power:  The  maximum  permissible 
effective  radiated  power  (ERP)  for  base 
and  mobile,  is  10  watts. 

Modulation:  The  final  digital 
modulation  type  that  will  be  authorized 
on  these  frequencies  is  currently  under 
study.  It  will  be  a  digital  modulation, 
with  a  spectral  efficiency  such  that 
channel  data  rates  in  the  vicinity  of  600 
kilobits  per  second  (kbps)  will  be 
supported.  This  will  yield  a  user  data 
rate  of  between  300  and  400  kbps.  For 
any  specific  field  experiments  that  want 
to  use  the  frequencies  prior  to  the 
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determination  of  a  standard  modulation 
scheme,  the  FHWA  will  grant 
authorization  for  a  period  not  to  exceed 
one  year  for  alternative  modulations 
that  meet  the  overall  bemdwidth 
limitations  (attenuation  vs.  frequency 
displacement)  specified  above. 

Frequency  Stability:  Base  and  Mobile 
stations  shall  maintain  the  carrier 
frequency  within  0.1  ppm. 

Hardware  type  Acceptance:  If  the 
equipment  has  received  an  FCC  Type 
Acceptance  Number,  this  should  be 
stated  in  connection  with  any 
application  for  an  experimental  license. 

Applications  for  Frequency 

Assignments 

To  request  an  application  package  or 
additional  information,  parties 
interested  in  using  these  frequencies 
should  contact  the  following:  James  A. 
Arnold,  Intelligent  Systems  and 
Technologies  Division,  HSR-10,  6300 
Georgetown  Pike,  McLean,  VA  22101- 
2296,  (703)  285-2974.  Generally, 
frequency  assignments  will  be  made  for 
one  to  three  years  with  potential  for 
renewal. 

(Authority:  23  U.S.C  307  note) 

Issued  on:  June  13, 1997. 

Jane  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

[FR  Doc.  97-16251  Filed  6-20-97;  8:45  am] 
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[STP  :> ) : . .    N  55  (Sut>-No.  548X)] 

CSX  Tm   syora'   jn,  Inc. — 
Abandcn.T.e.ni  tAemption — in  Monroe 
County,  IN 

On  June  3, 1997,  CSX  Transportation, 
Inc.  (CSXT),  filed  with  the  Surface 


Transportation  Board  a  petition  under 
49  U.S.C.  10502  for  exemption  from  the 
provisions  of  49  U.S.C.  10903  to 
abandon  a  portion  of  its  line  of  railroad 
known  as  the  Monon  Subdivision, 
extending  from  railroad  milepost  Q- 
217.67  at  Hunters  to  raifroad  milepost 
Q-213.41  at  the  end  of  track  at 
Ellettsville,  which  traverses  U.S.  Postal 
Service  ZIP  Codes  47427  and  47401,  a 
distance  of  4.26  miles,  in  Monroe 
County,  IN.  The  line  for  which  the 
abandonment  exemption  request  was 
filed  includes  the  station  of  Ellettsville, 
milepost  Q-213. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it.  The  interest  of 
railroad  employees  wrill  be  protected  by 
the  conditions  set  forth  in  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  I.C.C.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
19.  1997. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(0(25). 

All  interested  persons  should  be 
aware  that  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  14,  1997.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27); 


All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  548X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street,  Jacksonville,  FL 
32202. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  )une  12. 1997. 

By  the  Board.  Vernon  A.  Williams. 
Secretary. 

Vernon  A.  Williamt, 

Secretary. 

(FR  Doc.  97-16373  Filed  6-20-97;  8:45  am] 
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rear  1997  Funding  for 
Certificate  and 
grams 

AQB4CY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  Fiscal  Year  (FY)  1997 

funding  for  the  Section  8  Rental 

Certificate  and  Rental  Voucher 

Programs. 

SUMMARY:  This  notice  provides  general 
information  about  the  Section  8 
certificate  and  voucher  program  budget 
authority  made  available  by  HUD's  FY 
1997  Appropriations  Act  and  additional 
carryover  budget  authority  that  is 
available  for  use  in  FY  1997.  This  notice 
also  describes  the  application  process 
for  making  these  Section  8  funds 
available  to  public  housing  agencies 
(HAs),  including  Indian  housing 
authorities,  during  FY  1997  (October  1, 
1996  to  September  30,  1997). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410-8000. 
telephone  (202)  708-0477.  Persons  with 
hearing  or  speech  impairments  may  call 
HUD's  TTY  number  (202)  708-4594,  or 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  (With  the  exception  of 
the  "800"  number,  these  telephone 
numbers  are  not  toll-free.) 

SUPPI.EMENTARY  INFORMATION: 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization.  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 


commimities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  related  HUD  NOFAs,  other  than  those 
specifically  mentioned  above,  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  futiire.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

In  addition  to  today's  notice  of 
funding,  HUD  has  recently  published 
four  other  NOFAs  regarding  housing 
revitalization.  On  April  14, 1997  [62  FR 
18242).  HUD  published  in  the  Federal 
Register  the  NOFA  for  the  Revitalization 
of  Severely  Distressed  Public  Housing 
(HOPE  VI).  On  May  1.  1997  (62  FR 
23928).  HUD  published  the  NOFA  fo* 
the  Comprehensive  Improvement 
Assistance  Program.  On  June  3,  1997. 
HUD  published  the  Lead-based  Paint 
Hazard  Reduction  NOFA  (62  FR  30380) 
and  the  Public  Housing  Demolition 
NOFA  (62  FR  30402). 

To  foster  comprehensive,  coordinated 
approaches  by  communities.  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  and  those  already 
published  appears  under  the  HUD 
Homepage  on  the  Internet,  which  can  be 
accessed  at  http://www.hud.gov/ 
nofas.html.  HUD  may  consider 
additional  steps  on  NuFA  coordination 
for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

I.  FY  1997  Section  8  Certificate  and 
Voucher  Unit  Funding  Categories  and 
Amounts 

This  notice  provides  general 
information  about  the  Section  8 
certificate  and  voucher  program  budget 
authority  made  available  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204.  approved 
September  26,  1996:  110  Stat.  2874. 


2882)  and  additional  carryover  budget 
authority  that  is  available  for  use  in 
fiscal  year  (FY)  1997.  The  following  are 
the  categories  for  which  Section  8 
certificate  and  voucher  funds  will  be 
offered  during  FY  1997  (October  1, 1996 
to  September  30,  1997):  (1)  Relocation 
units  for  families  currently  living  in 
public  housing  (a)  for  which  the  HA  has 
submitted  a  demolition/disposition 
application,  or  (b)  subject  to  the 
distressed  public  housing  conversion 
requirements  of  section  202  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134,  approved  April  26,  1996), 
hereafter  referred  to  as  distressed  public 
hoiuing  conversion  units;  (2) 
Replacement  units  in  exchange  for  the 
recapture  of  unused  public  housing 
development  funds  (including  major 
reconstruction  of  obsolete  projects 
(MROP)  or  comprehensive  improvement 
assistance  program  (CLAP)  funds 
approved  by  HUD  for  conversion  to 
development  usage);  (3)  Replacement 
units  for  (a)  public  housing  approved  by 
HUD  for  demolition/disposition,  or  (b) 
distressed  public  housing  conversion 
units;  (4)  Units  for  families  currently 
living  in  a  Section  23  leased  housing 
project  with  an  HA  lease  (or  HAP 
contract  if  under  the  Section  23  housing 
assistance  payments  program)  expiring 
during  FY  1997;  (5)  Units  for  the  family 
unification  program;  (6)  Family  self- 
sufficiency  (FSS)  service  coordinators; 
(7)  Units  for  the  relocation  of  witnesses 
involved  in  law  enforcement  and 
criminal  prosecution;  (8)  Units  for 
persons  with  disabilities  in  support  of 
designated  public  housing  allocation 
plans  and  preferences  for  nonelderly 
disabled  families  in  certain  project- 
based  Section  8  projects;  (9)  Units  for 
the  mainstream  program  for  persons 
with  disabilities;  (10)  Units  for  families 
currently  living  in  HUD-owned,  Section 
8  project-based  HAP  contract 
termination.  Section  8  project-based 
opt-out,  and  FHA  insured  prepayment 
projects;  (11)  Counseling  to  achieve 
broader  housing  opportunities;  (12) 
Units  for  litigation;  (13)  Certificate  and 
voucher  renewals;  and  (14)  Certificate 
cost  amendments.  The  approximate 
amount  of  funds  and  Section  8  units  for 
each  category,  identification  of  the 
sources  for  application  information,  and 
the  application  due  dates  are 
summarized  in  the  chart  below. 
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Funding  category 


1 .  Public  housing  relocation 


2.  Public  housing  developnient  funds  recap- 
ture exchange. 

3.  Public  housing  replacement  

4.  Sec.  23  conversions  

5.  Family  unification 

6.  FSS  coordinators „ 

7.  Witness  relocation  


8.  Designated  putHic  housing  alloc  plans  & 
Sec.  8  project-based  disabled  preferences. 

9.  Mainstream  program  for  persons  with  dis- 
abilities. 

10.  HUD-owmed,  Sec.  8  project-based  termin 
&  opt-outs,  &  prepayment  relocation. 

11.  Counseling 

12.  Utigalion  ._ 

13.  Renewals  : „ 

14.  Cost  amendments  „ _.. 


Approx.  funding 
aiTKXint 

Category  1,2  4  3: 
$147.5M($77.5M2- 
yr  carryover  BA  & 
$70M  1-yrHOPE  VI 
BA). 

See  funding  category 
1. 

See  funding  category 
1. 

$2.8M 

$58.8M  ._ _.. 

$15M 

$2M 

$50M 

$48.5M  5-yr  BA  

$176M 

$12.4M  carry-over  2- 

yrBA. 
$30M  carryover  2-yr 

BA. 

$2.5B  _... 

$152.21^ 


Approx.  No.  of  units 


12,400  units 


See  funding  category 

1. 
See  funding  category 

1. 

645  units  

6,400  units 

r»/a _.. 

300  units 

8.400  unte 

2,000  units 

26,800  units 

n/a 

1,700  units ^.. 

nto 

n/a „ 


Application  info 
source 

This  notice  .„ 

This  notice  

This  notice  

HUD  FO 

4/ia«7  NOFA 

5/1/97  NOFA 

Notice  PIK-96- 

83(HA)  dated  10/11/ 

96. 
4/1097  NOFA 

4/10/97  NOFA „. 

HUD  FO 

HUD  HO  „ 

HUD  HQ  

HUD  FO , 

HUD  FO 


Application  due  date 


3  p.m.  (local  FO  time) 
August  22,  1997. 


3  p.m.  (local  FO  time) 
August  22,  1907. 

3  p.m.  (local  FO  time) 
August  22,  1997. 

n/a 

3  p.m.  (local  FO  time) 

6/17/97. 

3  p.m.  (local  FO  time) 

6/2/97. 

n/a 


None,  unless  later 


3  p.m.  (local  FO  tirrw) 

6ra/97. 

n/a 

fVa 

rVa. 

rVa 
n/a 


n.  Applications  for  Funding  Category  1 
fPublic  HousiiiL  KPHV;  iition).  Funding 

Cate-fc;(if>   J  :p!)tiiu    Hi)asir!s.- 
Devvh)(.infn'  ►uiul',  Rp.  .tptu" 
ExihrtRJ!:';    ,t')Ci  l-unds-iKi  «;.-yury3 
(Public  Housing  Replacement) 

A.  Eligibility  for  Funding  Category  1 
(Public  Housing  Relocation)  and 
Funding  Category  3  (Public  Housing 
Replacement)— Prohibition  Against 
Receiving  Section  8  Relocation  or 
Replacement  Assistance  if  HA  Has 
Received  Other  Relocation  or 
Replacement  Funds  for  the  Same  Unit 

To  be  eligible  for  funding  categories  1 
and  3  relocation/replacement  assistance, 
the  HA  must  not  have  received  Section 
8  funds,  public  housing  development 
funds,  MROP,  vacancy  consolidation 
funds,  Revitalization  of  Severely 
EHstressed  Public  Housing  Grant 
Program  (hereafter  referred  to  as  the 
HOPE  VI  program)  funds,  condemnation 
proceeds,  or  replacement  insurance 
funds  for  relocation  or  replacement 
housing  for  the  public  housing  units 
that  are  the  subject  of  the  application. 
For  example,  if  an  HA  received  Section 
8  funding  for  relocation  of  a  public 
housing  resident  living  in  a  public 
housing  unit  to  be  demolished,  the  HA 
is  not  eligible  to  receive  Section  8 
replacement  funding  for  the  same  unit. 
Similarly,  if  an  HA  received  public 
housing  development  funds  to  replace  a 
demolished  public  housing  unit,  the  HA 


is  not  eligible  to  receive  either  Section 
8  relocation  or  replacement  funding  for 
the  same  unit. 

Receipt  of  Section  8  relocation 
assistance  does  not  affect  the  eligibility 
of  the  HA  to  receive  subsequent  HOPE 
VI  replacement  construction  funding  for 
the  same  units 

B.  Eligibility  for  Funding  Category  1 
(Public  Housing  Relocation),  Funding 
Category  2  (Public  Housing 
Development  Funds  Recapture 
Exchange),  and  Funding  Category  3 
(Public  Housing  Replacement) — 
Requirement  to  Submit  a  Demolition/ 
Disposition  Application  and  Use 
Section  8  Funding  by  September  30, 
1998 

To  be  eligible  for  funding  categories  1 
and  3  relocation/replacement  assistance 
other  than  the  conversion  of  distressed 
public  housing  units:  if  a  demolition/ 
disposition  application  has  not  been 
previously  submitted  or  the  application 
previously  submitted  was  incomplete, 
the  HA  must  simultaneously  submit 
copies  of  the  initial  or  amended 
demolition/ disposition  application  to 
the  HUD  field  office  and  the  appropriate 
HUD  processing  center.  The  demolition 
application  must  be  complete  and  in 
accordance  with  24  CFR  part  970.  (A 
demolition/disposition  application  is 
not  required  for  public  housing 
developments  that  meet  the  statutory 
Requirements  for  the  mandatory 


conversion  of  distressed  public  housing 
units,  as  certified  by  the  HA  under  the 
terms  of  this  notice.)  To  be  eligible  for 
funding  categories  1,  2,  and  3 
relocation/ replacement  assistance,  the 
HA  must  demonstrate  that  the  Section  8 
certificates  or  vouchers  will  be  issued 
by  September  30,  1998  or  provide  good 
cause  justification  for  an  exception  to 
this  deadline. 

C.  Eligibility  for  Funding  Category  1 
(Public  Housing  Relocation),  Funding 
Category  2  (Public  Housing 
Development  Funds  Recapture 
Exchange),  and  Funding  Category  3 
(Public  Housing  Replacement) — 
Ineligibility  Due  to  Civil  Rights, 
Litigation,  Inspector  General,  and 
Management  Review  Findings  or 
Actions 

HUD  will  not  process  applications 
that  fall  into  any  of  the  following 
categories: 

1.  There  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
Department  of  Justice,  or  there  is  a 
pending  administrative  action  for  civil 
rights  violations  instituted  by  HUD. 

2.  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 


compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

3.  There  are  outstanding  flndings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance. 

4.  HUD  has  denied  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  HUD  regulations 
(24  CFR  1.8)  or  procedures  (HUD 
Handbook  8040.1),  the  Attorney 
General's  Guidelines  (28  CFR  50.3).  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  HUD  regulations  (24 
CFR  8.57). 

5.  The  HA  has:  (a)  Serious 
unaddressed,  outstanding  Inspector 
General  audit.  Fair  Housing  and  Equal 
Opportunity  monitoring  and 
compliance  review,  or  HUD 
management  review  findings  for  its 
certificate  or  voucher  programs;  (b) 
serious  underutilization  of  certificates 
or  vouchers  or  certificates  not 
attributable  to  the  3-month  statutory 
delay  for  the  reissuance  of  rental 
vouchers  and  certificates;  or  (c) 
significant  program  compliance 
problems,  unless  the  HA  application 
designates  a  subcontractor  acceptable  to 
HUD  to  administer  the  new  funding 
increment  on  behalf  of  the  HA.  The 
HA's  application  must  include:  (i)  An 
agreement  by  the  subcontractor  to 
administer  the  new  funding  increment 
and  a  statement  that  outlines  the  steps 
the  HA  is  taking  to  resolve  the  program 
findings,  or  (ii)  a  proposal  for 
management  improvements  that  the  HA 
will  implement  to  remedy  the  program 
findings.  Immediately  after  the 
publication  of  this  Notice,  the  HUD  field 
office  will  notify,  in  writing,  those  HAs 
that  are  not  eligible  to  apply  without  a 
subcontractor  acceptable  to  HUD  or  a 
propKJsal  for  management  improvements 
acceptable  to  HUD. 

6.  HUD  determines  that  any  pending 
litigation  described  in  this  section  I|.C. 
of  this  notice  may  seriously  impede  the 
ability  of  the  HA  to  administer  the 
certificates  or  vouchers. 

HA  Responsibilities:  HAs  that  receive 
certificate  or  voucher  funds  must 
affirmatively  further  fair  housing  by 
conducting  activities  such  as  explaining 
the  advantages  of  moving  to  an  area  that 
does  not  have  a  high  concentration  of 
poor  families  if  the  family  is  currently 
living  in  a  high  poverty  census  tract  in 
the  HA's  jurisdiction. 


D.  Application  Deadline  for  Funding 
Category  1  (Public  Housing  Relocation), 
Funding  Category  2  (Public  Housing 
Development  Funds  Recapture 
Exchange),  and  Funding  Category  3 
(Public  Housing  Replacement) 

Section  8  applications  for  public 
housing  relocation  and  replacement 
funding  categories  1  through  3  must  be 
submitted  to  the  HUD  field  office  on  or 
before  3  p.m.  (local  field  office  time)  on 
August  22,  1997. 

E.  Application  Content  for  Funding 
Category  1  (Public  Housing  Relocation), 
Funding  Category  2  (Public  Housing 
Development  Funds  Recapture 
Exchange),  and  Funding  Category  3 
(Public  Housing  Replacement) 

1.  Application  Requirements  for  all 
Funding  Category  1  (Relocation)  and 
Funding  Category  3  (Replacement) 
Applications 

A  Section  8  application  for  funding 
categories  1  and  3  must  include:  (a) 
Form  HUD-52515,  Funding  Application 
for  Section  8  Tenant-Based  Assistance 
dated  9/95;  (b)  identification  of  each 
public  housing  development  by  name, 
project  number,  and  the  number  of  units 
by  development  being  demolished, 
disposed,  or  subject  to  the  distressed 
public  housing  conversion 
requirements;  (c)  the  time  schedule  for 
the  issuance  of  certificates/vouchers  and 
relocation  of  the  public  housing  tenants, 
or  the  public  housing  demolition  or 
disposition  and  the  issuance  of 
certificates/vouchers;  (d)  except  for 
distressed  public  housing  conversion 
applications,  the  submittal  date  of  the 
HA's  demolition/disposition  application 
and  the  actual  or  anticipated  date  of 
approval  of  the  HA  demolition/ 
disposition  request;  (e)  a  statement 
indicating  whether  Section  8  funding 
for  relocation  or  replacement  was 
previously  provided  for  the  public 
housing  units  for  which  the  HA  is 
submitting  an  application;  (f) 
identification  of  any  funds  committed  to 
the  development  that  could  be  used  for 
hard  replacement  of  the  units;  and  (g)  a 
statement  indicating  whether  there  is 
any,  and  the  amount  of.  Section  8 
funding  previously  provided  by  HUD  to 
the  HA  for  relocation  or  replacement  of 
any  public  housing  development  that  is 
no  longer  needed. 

2.  Requirements  for  Funding  Category  2 
Public  Housing  Development  Funds 
Recapture  Exchange 

A  Section  8  application  for  funding 
category  2  must  include:  (1)  Form  HUD- 
52515,  Funding  Application  for  Section 
8  Tenant-Based  Assistance  dated  9/95; 
(2)  identification  of  each  public  housings 


development  firom  which  development 
funds  will  be  recaptured  by  name, 
project  number,  the  number  of  units  and 
the  date  that  HUD  approved  the  funds 
(the  HUD  field  office  can  assist  the  HA 
in  determining  this  date);  (3)  the  status 
of  development  fund  usage;  (4)  an  HA 
Executive  Director  agreement  that  the 
remaining  development  funds  may  he 
recaptured  by  HUD  if  Section  8 
replacement  units  are  provided;  and  (5) 
the  time  schedule  for  the  issuance  of 
certificates/vouchers. 

3.  Additional  Application  Requirements 
for  Funding  Category  1  (Relocation) 
Applications 

For  relocation  applications,  the 
following  information  is  also  required: 
an  assessment  of  the  availability  of 
vacant  public  housing  units  which 
could  be  used  for  relocation,  and  the 
extent  to  which  the  HA  will  use  public 
housing  vacancies  and  Section  8 
certificates  and  vouchers  for  relocation. 

4.  Additional  Application  Requirements 
for  Funding  Category  3  (Replacement) 
Applications 

For  replacement  applications,  the 
following  information  is  also  required:  a 
statement  indicating  whether  the  public 
housing  units  were  occupied  or  vacant 
at  the  time  of  the  demolition/disposition 
approval  or  the  date  of  the  certification 
that  the  development  meets  the 
statutory  requirement  for  distressed 
public  housing  conversion  (see 
discussion  on  conversion  applications 
below). 

5.  Additional  Application  Requirements 
for  Funding  Category  1  and  Funding 
Category  3  Distressed  Public  Housing 
Conversion  Applications 

For  conversion-related  applications 
only,  the  following  information  is  also 
required:  (a)  A  dated  HA  Executive 
Director  certification  that  the  Section  8 
units  are  being  requested  for  distressed 
public  housing  units  that  the  HA  has 
determined  are  subject  to  the  conversion 
requirements  of  section  202  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996;  and  (b)  an 
HA  Executive  Director  certification  that 
the  distressed  public  housing  units  that 
are  the  subject  of  the  replacement 
housing  application  will  be  replaced 
with  Section  8  certificate  or  voucher 
assistance  and  will  not  be  rehabilitated 
and  reoccupied  as  public  housing  or 
replaced  with  new  or  acquired  public 
housing  units. 
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6.  Additional  Application  Requirements 
for  Funding  Category  1  and  Funding 
Category  2  Applications  When  the  HA 
Has  a  Pending  HOPE  VI  Proposal 

For  applications  related  to  pending 
(submitted  but  not  yet  funded)  HOPE  VI 
proposals  only,  the  following 
information  is  also  required:  A 
statement  indicating  whether  the 
demolition,  disposition,  or  conversion 
plans  are  contingent  upon  receipt  of 
HOPE  VI  funds  (i.e.,  whether  these 
plans  will  proceed  if  the  HOPE  VI 
program  application  is  not  funded). 

F.  HUD  Approval  Process  for  Funding 
Category  1  (Public  Housing  Relocation), 
Funding  Category  2  (Public  Housing 
Development  Funds  Recapture 
Exchange),  and  Funding  Category  3 
(Public  Housing  Replacement) 

1.  HUD  Field  Office  Review  Actions 

Immediately  after  publication  of  this 
notice,  the  HUD  field  office  must  notify 
any  PHA  that  is  ineligible  to  apply  for 
certificates  or  vouchers  unless  there  is 
an  agreement  by  a  subcontractor 
acceptable  to  HUD  to  administer  the 
funding  increment  or  a  proposal  for 
management  improvements  acceptable 
to  HUD.  The  HUD  field  office  must 
complete  a  Section  8  fund  reservation 
worksheet  for  each  Section  8 
application  received,  and  forward  each 
worksheet  to  the  Operations  Division  in 
the  Office  of  Rental  Assistance  in 
Headquarters  with  a  cover 
memorandum  indicating  the  status  of 
the  HA  demolition/disposition  request 
or  distressed  public  housing  conversion; 
a  target  date  for  completion  of  the  HUD 
processing  center  review  of  any 
demolition/disposition  request  and 
whether  the  application  is  complete, 
both  as  confirmed  by  contacting  Ainars 
Rodins  at (212)  264-1945; an 
assessment  of  the  reasonableness  of  the 
HA  time  schedule  for  issuing 
certificates/vouchers  and  whether  it  is 
likely  that  certificates  or  vouchers  will 
be  issued  by  September  30,  1998;  an 
assessment  of  the  reasonableness  of  the 
HA  justification  of  the  need  for  Section 
8  relocation  resources  and  whether  the 
description  of  public  housing  vacancies 
which  could  be  used  as  relocation 
resources  is  accurate;  and  an  assessment 
of  the  accuracy  or  reasonableness  of  any 


other  information  submitted  by  the  HA. 
No  further  HUD  field  office  review  of 
the  Section  8  application  is  necessary 
except  for  initiating  the  Section  213 
local  government  comment  process  for 
funding  categories  2  and  3  public 
housing  replacement  applications. 
(Section  213  reviews  are  not  required 
for  funding  category  1  public  housing 
relocation  applications.) 

2.  HUD  Headquarters  Funding  Actions 

HUD  headquarters  will  award  the 
Section  8  funds  to  HAs  for  category  1 
applications  until  all  category  1 
applications  are  funded,  or  all  the  funds 
are  awarded.  If  there  are  insufficient 
Section  8  funds  to  approve  all  category 

1  applications,  funding  preference  will 
first  be  given  to  relocation  applications 
with  the  earliest  certificate/voucher 
issuance  date  that  HUD  determines  the 
HA  is  likely  to  achieve. 

If  any  funds  are  remaining  after  the 
category  1  fund  awards  are  decided, 
HUD  will  award  funds  for  category  2 
applications  until  all  category  2 
applications  are  funded  or  all  the  funds 
are  awarded.  If  there  are  insufficient 
Section  8  funds  to  approve  all  category 

2  applications,  funding  preference  will 
first  be  given  to  applications  with  the 
earliest  date  of  public  housing 
development  fund  approval  and, 
second,  to  applications  with  the  earliest 
certificate/voucher  issuance  date  that 
HUD  determines  the  HA  is  likely  to 
achieve. 

If  any  funds  are  remaining  after  the 
category  2  fund  awards  are  decided, 
HUD  will  award  funds  for  category  3 
applications  until  all  category  3 
applications  are  funded,  or  all  the  funds 
are  awarded.  If  there  are  insufficient 
Section  8  funds  to  approve  all  category 

3  applications,  funding  preference  will 
be  given  first  to  applications  for 
replacement  units  for  public  housing 
occupied  at  the  time  of  the  demolition/ 
disposition  approval  or  the  date  of  the 
certification  that  the  public  housing 
development  in  question  meets  the 
statutory  distressed  public  housing 
conversion  requirements,  and  second  to 
applications  with  the  earliest  certificate/ 
voucher  issuance  date  that  HUD 
determines  the  HA  is  likely  to  achieve 
and  HA  need  as  determined  by  HUD. 

If  any  funds  targeted  for  funding 
categories  1,2,  and  3  are  remaining  after 


the  category  3  fund  awards  are  decided, 
HUD  will  determine  whether  to  invite 
additional  Section  8  applications  (e.g., 
for  HOPE  VI  or  distressed  public 
housing  conversion  relocation/ 
replacement  needs)  or  award  the  excess 
funds  for  other  HOPE  VI  program 
purposes.  HUD  does  not  intend  to 
award  any  remaining  category  1,  2,  or  3 
funds  for  funding  categories  4  through 
14  purposes. 

3.  Rejection  or  Partial  Funding  of 
Applications 

HUD  may  reject  an  HA  Section  8 
application  if:  (a)  The  application  is 
incomplete;  (b)  the  application  does  not 
meet  the  category  eligibility  criteria 
specified  in  this  Notice  or  is  otherwise 
deficient;  or  (c)  HOPE  VI  funds  were  not 
approved  and  the  HA  has  indicated  that 
the  demolition,  disposition,  or 
conversion  plans  are  contingent  upon 
receipt  of  HOPE  VI  funds.  HUD  may 
reject  or  partially  fund  an  HA  Section  8 
application  if  HUD  determines  that  the 
HA  will  not  be  able  to  provide  the 
Section  8  rental  assistance  to  the 
affected  public  housing  residents  in  a 
Umely  manner,  funds  were  committed 
for  hard  replacement  of  the  units,  the 
HA  has  Section  8  funding  previously 
provided  to  the  HA  for  public  housing 
relocation/replacement  that  is  no  longer 
needed,  or  the  HA  otherwise  does  not 
need  the  additional  funds  (e.g.,  the  HA 
has  vacant  public  housing  units  suitable 
for  relocation).  If  Section  8  funding 
previously  reserved  for  relocation  or 
replacement  is  no  longer  needed  or  will 
not  be  used  in  a  timely  manner,  the  FY 
1997  Section  8  funding  requests  may  be 
offset  by  such  amount. 

4.  Early  Approval  of  Funding  Category 
1  Relocation  Applications 

HUD  may  approve  a  funding  category 
1  relocation  application  prior  to  making 
all  funding  categories  1,2,  and  3 
funding  awards  when  there  is  a 
compelling  reason  to  provide  the 
relocation  units  quickly. 

Summary  of  Funding  Categories  1,  2, 
and  3  Application  Requirements 

The  funding  categories  1,2,  and  3 
application  requirements  are 
summarized  in  the  chart  below. 


Funding  category 


Eligibility  threshold  summary 


Application  content  checklist 


1 .  Public  housing  relocation 


HA  cannot  have  previously  received  relocation  or  re- 
placement $  for  same  units;  except  for  distressed 
conversions,  must  have  submitted  a  complete  6emoJ 
dispo  applic;  must  demonstrate  that  C/V  will  tie  is- 
sued by  9/30/98;  unless  meet  any  exception  cnteria, 
must  rx>t  have  civil  nghts,  litigation,  IQ,  &  mgt  review 
findir>gs  descnbed  in  this  Notice. 


Form  HUD-52515;  ID  proj  name.  #,  &  »  units;  C/V  issu- 
ance, demo/dispo,  &  relocation  schedule:  demo/dispo 
applic  dates  &  approval  letter;  statenr>ent  re:  pnor 
S©c,  8  furxJing  for  same  units;  ID  pnor  replacement 
$;  10  prior  unneeded  Sec.  8  $;  statement  re:  occu- 
pancy status  when  demo/dispo  approved  or  dis- 
tressed conversion  certif  submitted; 
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Funding  category 


2.  PuWic  housing  develop- 
ment funds  recapture  ex- 
change. 

3.  Public  housing  replace- 
ment. 


Eligibility  threshold  summary 


Must  demonstrate  that  C/V  will  be  Issued  by  9/30/98: 
unless  meet  any  exception  chtena.  must  not  have 
civil  rights,  litigation,  IG,  &  mgt  review  findings  de- 
scrit>ed  In  this  Notice. 

HA  cannot  have  previously  received  reloc  or  replace- 
ment $  lor  same  units;  except  for  distressed  conver, 
must  have  submitted  a  complete  demo/dispo  applic; 
must  demonstrate  that  C/V  will  be  issued  by  9/3(V98; 
unless  meet  any  exception  criteria,  must  not  have 
civil  hghts,  litigation,  IG.  &  mgt  review  findings  de- 
scribed In  this  IMotice. 


Application  content  checklist 


ID  PH  relocation  resources;  certlf  that  units  meet  statu- 
tory distressed  conversion  requirements  &  certit  that 
units  will  not  be  reoccupied  or  replaced  with  new 
put)llc  housing;  HOPE  VI  statement. 

Form  HUD-52515;  ID  proj  name,  proj  #,  #  units  &  date 
$  approved;  PH  dev  S  usage  status;  recapture  agree- 
ment; C/V  issuance  schedule. 

Form  HUD-52515;  ID  proj  name,  #,  &  #  units;  C/V  Issu- 
ance, demo/dispo,  &  relocation  schedule;  demo/dispo 
applic  dates  &  approval  letter;  statement  re:  prior 
Sec.  8  funding  for  same  units;  ID  prior  replacement 
$;  ID  pnor  unneeded  Sec.  8  $;  statement  re  occu- 
pancy status  when  demo/dispo  approved  or  dis- 
tressed conversion  certif  submitted; 

Certif  that  units  meet  statutory  distressed  conversion 
requirements  &  certif  that  units  will  not  be  reoccupied 
or  replaced  with  new  public  housing;  HOPE  VI  state- 
ment. 


m.  Applicatioiu  for  Funding  Category 
4.  Section  23  Conversions 

Headquarters  will  allocate  certificate 
funds  directly  to  the  HUD  field  offices 
to  assist  tenants  of  Section  23  leased 
housing  for  which  leases  (or  HAP 
contracts,  if  under  the  Section  23 
housing  assistance  payments  program) 
are  expiring  during  FY  1997.  An  HA 
that  has  a  Section  23  leased  housing 
project  with  a  lease  or  HAP  contract 
expiring  during  FY  1997  should  submit 
a  Section  8  application  to  the  HUD  field 
office.  Funds  under  this  category  will  be 
provided  on  a  first-come,  first-served 
basis. 

rv  Applications  for  Funding  Category 
5   ^  rt in  iv  Unification  Program 

On  April  18,  1997  (62  FR  19208), 
HUD  published  a  NOFA  detailing  the 
application  procedures  for  requesting 
Section  8  funding  for  the  family 
unification  program.  The  FY  1997 
competition  has  been  extended 
nationwide. 

V  Apq!i(  ations  for  Funding  Category  6, 

.»■  SN  S^-rv .;  >      iMif  dinators 

On  May  1.  1997  (62  FR  23912),  HUD 
published  a  NOFA  detailing  the 
application  procedures  for  requesting 
funding  for  Section  8  Family  Self- 
Sufficiency  program  coordinators. 

\1   Appliratinns  for  ?":jnding  Category 
RficM  atiun   >:  VVitTicv^-s  Involved  in 
(  dvv  Knfnn  pmfn!  irsii  Criminal 
PrusecuUua 

HUD  will  provide  funding  for 
vouchers  to  accommodate  requests  from 
law  enforcement  agencies  for  relocation 
assistance  to  families  that  have 
cooperated  in  efforts  to  combat  crime  in 
public,  Indian,  and  other  assisted 
housing.  Notice  PIH-96-83(HA),  issued 
October  11,  1996,  specifies  the  process 


for  obtaining  Section  8  funding  for 
witness  relocation  purposes. 

Vn.  Applications  for  Funding  Category 

8,  Designated  Public  Housing 
Allocation  Plans  and  Section  8  Project- 
Based  Disabled  Prefierences 

HUD  will  provide  certificates  and 
vouchers  to  HAs  in  connection  with 
allocation  plans  for  designated  public 
housing  developments,  and  in 
connection  with  certain  Section  8 
project-based  projects.  On  April  10, 
1997  (62  FR  17672),  HUD  published  a 
NOFA  detailing  the  procedures  for 
requesting  Section  8  funding  for  these 
purposes. 

Vin.  Applications  for  Funding  Category 

9,  Mainstream  Program  for  Persons 
With  Disabilities 

On  April  10, 1997  (62  FR  17666), 
HUD  published  a  NOFA  detailing  the 
procedures  for  requesting  funding  for 
general  mainstream  tenant-based  rental 
assistance  for  persons  with  disabilities. 

DC.  Applications  for  Funding  Category 

10,  Relocation  of  Families  Living  in 
HUD-Owned   ^.        :\  8  Project-Based 
Termination.  :v_-l'_iuu  8  Opt-Out,  and 
FHA  Insured  Prepayment  Projects 

HUD  Headquarters  will  assign  funds 
for  Section  8  tenant-based  assistance 
directly  to  the  HUD  field  offices  for 
eligible  families  living  in  these  projects. 
HUD  field  office  requests  to 
Headquarters  for  funding  under  this 
category  will  be  approved  on  a  first- 
come,  first-served  basis. 

X.  Funding  Category  11,  Section  8 
Counseling  to  Achieve  Broader  Housing 
Opportunities 

HUD  Headquarters  may  provide 
Section  8  counseling  funding  to  provide 
special  counseling  or  housing  search 


assistance  to  certificate  and  voucher 
holders.  In  addition,  HUD  may  provide 
a  portion  of  the  funding  available  for 
Section  8  counseling  activities  to 
achieve  broader  housing  opportunities. 
Housing  agencies  that  are  eligible  for  the 
special  administrative  fees  for 
counseling  activities  will  be  notified  by 
HUD. 

XI.  Applications  for  Funding  Category 
12,  Litigation 

HUD  will  continue  to  provide  funds 
for  settlement  of  litigation.  When 
negotiations  of  the  litigation  settlement 
are  complete,  HUD  Headquarters  will 
notify  the  HUD  field  offices  of  the 
number  of  vouchers/certificates  to  be 
provided  to  the  HA.  The  HUD  field 
office  will  invite  Section  8  applications 
from  the  HAs  eligible  for  these  funds. 

Xn.  Funding  Category  13.  Section  8 
Certificate  and  Voucher  N^  lu  v^  a  Is 

HUD  Headquarters  will  allocate  funds 
directly  to  the  HUD  field  offices  for  the 
renewal  of  certificate  and  voucher 
funding  increments  expiring  in  FY 
1997.  Renewal  funding  will  be  provided 
on  an  "as-needed"  basis. 

Xm.  Funding  Category  14,  Section  8 
Certificate  Cost  Amendments 

HUD  Headquarters  will  allocate 
certificate  cost  amendments  within  the 
original  15-year  term  of  the  ACCs  to 
provide  budget  authority  increases  to 
HA  certificate  programs.  HUD 
Headquarters  will  allocate  the  funds  on 
an  "as  needed"  basis. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  0MB  control 
number  2577-0169.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Environmental  Impact 

This  Notice  provides  funding  under, 
and  does  not  alter  environmental 
requirements  of,  regulations  in  24  CFR 
part  882  subparts  A,  B,  C  and  F;  part 
887;  and  part  982;  which  have  been 
previously  published  in  the  Federal 
Register.  This  Notice  provides  funding 
only  for  tenant-based  assistance,  which 
is  a  categorical  exclusion  not  subject  to 
the  individual  compliance  requirements 
of  the  Federal  laws  and  authorities  cited 


in  §  50.4,  and  therefore  those  regulations 
do  not  contain  environmental  review 
requirements.  Accordingly,  under  24 
CFR  §  50.19(c)(5),  this  notice  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Federalism  hnpact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  is  a 
funding  notice  and  does  not 
substantially  alter  the  established  roles 
of  HUD,  the  States,  and  local 
governments,  including  HAs. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  certificate 
and  voucher  programs  are  14.855  and 
14.857. 

Dated:  June  16, 1997. 

Kevin  Emanuel  N4archman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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ACTKM:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service)  proposes  to 
implement  a  depredation  order  for  the 
double-crested  cormorant.  In  those 
States  in  which  double-crested 
cormorants  have  been  shown  to  be 
seriously  injurious  to  commercial 
freshwater  aquaculture.  and  when  found 
committing  or  about  to  commit 
depredations  upon  aquaculture  stock, 
persons  engaged  in  the  production  of 
aquaculture  commodity  stocks  would  be 
allowed,  without  a  Federal  permit,  to 
take  or  cause  to  be  taken  such  double- 
crested  cormorants  as  might  be 
necessary  to  protect  aquaculture  stocks. 
DATES:  Comments  must  be  submitted  on 
or  before  August  22. 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Chief,  Office  of  Migratory  Bird 
Management  (MBMO),  U.S.  Fish  and 
Wildlife  Service.  Dep)artment  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street. 
NW,  Washington,  D.C.  20240. 
Comments  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  MBMO,  U.S.  Fish 
and  Wildlife  Service.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Background 

Double-crested  cormorant  populations 
are  at  an  all-time  high  in  the  modem 
era.  and  commercial  aquaculturists 
(especially  catfish  fanners)  in  many 
parts  of  the  country  are  experiencing 
economic  losses  due  to  cormorant 
depredation.  Three  avenues  currently 
are  available  to  aquaculturists  for 
dealing  with  cormorant  depredation 
problems:  (1)  birds  can  be  harassed 
(with  shotgun  blasts,  fire  crackers, 
propane  cannons,  or  other  scare 
devices)  without  a  Federal  permit;  (2) 
ponds  can  be  fitted  with  physical 
barriers  (or  exclusionary  devices)  such 
as  wire  or  mesh  netting  that  prevent 
birds  from  landing;  and  (3)  private 
aquaculturists  and  State-operated  fish 


hatcheries  can  apply  to  the  Service  for 
a  permit  to  kill  cormorants. 

The  Service  is  the  Federal  agency       • 
with  the  primary  responsibility  for 
managing  migratory  birds.  The  Service's 
authority  is  based  on  the  Migratory  Bird 
Treaty  Act  (MBTA)  (16  U.S.C.  703-711), 
which  implements  conventions  with 
Great  Britain  (for  Canada),  the  United 
Mexican  States  (=Mexico).  Japan,  and 
the  Soviet  Union  (=Russia).  The  double- 
crested  cormorant  is  afforded  Federal 
protection  by  the  1972  amendment  to 
the  Convention  for  the  Protection  of 
Migratory  Birds  and  Game  Animals, 
February  7,  1936,  United  States — 
Mexico,  as  amended,  50  Stat.  1311,  T.S. 
No.  912,  as  well  as,  the  Convention 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics  [=Russia]  Concerning  the 
Conservation  of  Migratory  Birds  and 
Their  Environment,  November  26, 1976, 
92  Stat.  3110,  T.I.A.S.  9073  (16  U.S.C. 
703,  712).  The  take  of  double-crested 
cormorants  is  strictly  prohibited  except 
as  may  be  permitted  under  regulations 
implementing  the  MBTA.  In  addition  to, 
Federal  statutes,  the  double-crested 
cormorant  may  also  be  protected  by 
State  regulations. 

Regulations  governing  the  issuance  of 
permits  for  migratory  birds  are 
authorized  by  the  MBTA  and 
subsequent  regulations  (Title  50,  Code 
of  Federal  Regulations,  Parts  13  and  21). 
Regulations  in  Subpart  D  of  Part  21  deal 
specifically  with  the  control  of 
depredating  birds.  Section  21.41 
outlines  procedures  for  issuing  permits. 
Sections  21.43  through  21.46  deal  with 
special  depredation  orders  for  specific 
species  of  migratory  birds  to  address 
particular  problems  in  specific 
geographical  areas,  establishing  a 
precedent  for  species  and  geographic 
treatments  in  the  permitting  process. 
Service  policies  for  issuing  depredation 
permits  for  aquaculture  were  described 
by  Trapp  et  al.  (1995). 

Federal  responsibility  for  the 
management  of  injurious  wildlife, 
including  migratory  birds,  lies  with  the 
Animal  Damage  Control  (ADC)  program 
of  the  U.S.  Department  of  Agriculture's 
Animal  and  Plant  Health  Inspection 
Service.  The  primary  authority  for  ADC 
activities  is  the  Animal  Damage  Control 
Act  of  1931,  as  amended,  46  Stat.  1468 
(7  U.S.C.  426-426C).  Animal  Damage 
Control  activities  are  conducted  at  the 
request  of,  and  in  cooperation  with, 
other  Federal,  State,  and  local  agencies; 
private  organizations:  and  individuals. 
Management  responsibilities  of  ADC  in 
the  cormorant-aquaculture  confiict  were 
reviewed  by  Acord  (1995). 


Commercial  Aquaculture  Industry 

Aquaculture,  the  cultivation  of  finfish 
and  invertebrates  in  captivity,  has 
grown  exponentially  in  the  past  several 
decades  (Price  and  Nickum  1995).  The 
five  principal  aquaculture  fish  species 
in  the  United  States  are  catfish,  trout, 
salmon,  tilapia,  and  hybrid  striped  bass. 
There  are  also  two  categories  of  non- 
food fish:  baitfish  and  ornamental  fish 
(U.S.  Department  of  Agriculture  1995). 
While  each  of  these  industries  has  its 
own  unique  set  of  bird  depredation 
problems,  they  all  share  a  basic  concern 
for  developing  and  implementing  the  ^ 
best  methods  for  protecting  fish  stocks 
from  predation. 

The  market  for  channel  catfish 
[Ictalurus  punctatus)  is  the  largest 
segment  of  the  aquaculture  industry, 
and  the  one  which  is  perhaps  mo  t 
susceptible  to  predation  by  cormorants. 
The  catfish  accounts  for  about  one-half 
of  the  value  of  aquaculture  in  the  United 
States. 

The  number  of  catfish  farms  in  the 
United  States  increased  44  percent 
between  1982  and  1990  (from  1,494  to 
2,155).  Most  of  this  increase  occurred 
between  1982  and  1987.  Growth  was 
fairly  steady  throughout  the  1980s,  with 
production  leveling  off  in  the  past  few 
years.  Production  was  estimated  at 
224,875  metric  tons  (247,933  short  tons, 
or  496  million  pounds,  or  225  million 
kilograms)  worth  $353  million  in  1993 
and  is  expected  to  expand  5-7  percent 
annually  due  to  increasing  sales  prices. 

Mississippi  is  the  center  of  catnsh 
production,  producing  75-80  percent  of 
the  United  States  output.  Alabama, 
Arkansas,  and  Louisiana  are  also  major 
producers.  California,  Florida,  Illinois, 
Kentucky,  Missouri,  North  Carcilina, 
Oklahoma,  South  Carolina,  Texas,  and 
Virginia  also  produce  catfish  and  all 
have,  or  will  have,  problems  with  fish- 
eating  birds.  In  the  four  principal 
catfish-producing  States,  the  number  of 
farms  increased  67  percent  between 
1982  and  1992  (from  794  to  1,193); 
increases  in  individual  States  were  24 
percent  in  Alabama  (327-405),  40 
percent  in  Mississippi  (31&-442),  67 
percent  in  Arkansas  (115-191).  and  330 
percent  in  Louisiana  (36-155). 

The  more  than  64,300  hectares 
(158,840  acres)  of  catfish  ponds  in  the 
United  States  in  1995  represented  a  2.3- 
fold  increase  from  about  28,300  hectares 
(69,900  acres)  in  production  in  the 
1970s.  The  four  principal  catfish- 
producing  States  accounted  for  93 
percent  of  the  total  area,  with 
Mississippi  alone  accoui^ing  for  about 
60  percent.  Catfish  ponds  range  in  size 
from  4-14  hectares  (10-35  acres)  each, 
with  a  mean  size  of  5  hectares  (12 
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acres).  Farms  with  100  hectares  (247 
acres)  in  production  are  not  uncommon, 
and  many  are  more  than  400  hectares 
(990  acres).  In  the  Delta  region  of 
Mississippi,  catfish  farms  average  about 
100  hectares  (247  acres)  of  ponds,  with 
a  typical  rectangular  pond  size  of  8 
hectares  (20  acres);  ponds  are  shallow, 
ranging  from  1-2  meters  (3.3-6.6  feet) 
deep.  The  large  size  of  the  ponds  makes 
them  highly  visible  to  fish-eating  birds 
from  the  air,  and  the  high  stocking 
levels  [tcom  5,000  to  more  than  150,000 
fish/hectare  [or  2,000  to  more  than 
60,700  fish/acre],  Glahn  and  Stickley 
1995)  make  them  especially  attractive  to 
cormorants.  The  catfish  industry's 
practice  of  using  large  ponds  developed 
in  the  early  1970s  when  cormorant 
numbers  were  low. 

The  physical  dimensions  of  the  ponds 
are  the  secret  to  the  catfish  farmers' 
success  (as  well  as  the  source  of  today's 
predation  problem).  The  most  efficient 
production  ponds  are  circular,  but  they 
can  not  be  harvested  as  easily.  So,  the 
ponds  are  generally  rectangular  and  can 
be  as  wide  as  80-95  meters  (262-312 
feet).  At  harvest  time,  crews  drag  100 
meter  (325  foot)  wide  seine  nets  strung 
between  tractors  on  both  sides  of  the 
rectangular  ponds  along  the  length  of 
each  pond.  Undersize  fish  slip  through 
the  mesh  and  are  harvested  the  next 
year.  Because  catfish  farmers  stock  more 
than  one  year  class  of  fish  in  a  pond,  it 
is  not  possible  to  drain  the  ponds  and 
to  reconfiguire  them  to  a  size  and  shape 
that  can  be  covered  easily  with  bird- 
excluding  nets.  Also,  the  levees  between 
the  ponds  are  not  wide  enough  to  install 
extensive  net  structures  and  yet  leave 
room  for  tractors  to  maneuver.  Thus, 
several  economic  factors  (e.g.,  low  profit 
margin,  the  cost  to  modify  the  ponds, 
and  a  heavy  investment  in  current 
harvest  technologies)  combine  to 
preclude  major  changes  in  pond  shape 
and  size  at  the  present  time. 

Populat:(  "  status  of  the  Double-crested 
Cormoruiu 

The  size  of  the  North  American 
breeding  population  of  the  double- 
crested  cormorant  was  recently 
estimated  at  about  360,000  pairs  (Hatch 
1995).  Using  values  derived  from  the 
published  literature  of  1-4  nonbreeding 
birds  for  each  breeding  pair  yields  an 
estimated  total  population  of  about  1-2 
million  birds  (Hatch  1995). 

The  double-crested  cormorant  breeds 
widely  throughout  much  of  coastal  and 
interior  North  America.  As  of  1992,  it 
had  been  found  breeding  in  40  of  the  50 
United  States,  all  10  Canadian 
province*,  and  in  Mexico,  Cuba,  and  the 
Bahamas  (Hatch  1995).  However,  it  is 
not  uniformly  distributed  across  this 


broad  area.  Sixty-one  percent  of  the      Ji 
breeding  birds  belong  to  the  Interior 
population,  while  another  26  percent 
belong  to  the  Atlantic  population.  Two 
major  areas  of  concentration  are 
apparent  in  the  vast  range  of  the  Interior 
population:  (1)  the  prairie  lakes  of 
Alberta,  Manitoba,  and  Saskatchewan 
(which  account  for  69  percent  of  the 
Interior  population);  and  (2)  the  U.S. 
and  Canadian  Great  Lakes  (accounting 
for  another  12  percent). 

Seven  political  units  account  for  70 
percent  of  the  North  American  breeding 
birds,  with  Manitoba  alone  accounting 
for  36  percent.  Thirty  (52  percent)  of  the 
58  political  units  listed  by  Hatch  (1995) 
each  harbor  fewer  than  100  breeding 
pairs.  In  the  catfish-producing  States 
identified  by  Price  and  Nickmn  (1995), 
only  Florida  and  California  have 
sizeable  breeding  populations. 

In  the  south-centriu  United  States 
(Arkansas,  Louisiana,  Mississippi,  and 
west  Tennessee),  the  double-crested 
cormorant  has  been  known  since  pre- 
colonial  times  and  has  been  recorded  as 
an  occasional  breeder  throughout  the 
swampy  forests  of  the  region  since  at 
least  the  early  1800s  (Jackson  and 
Jackson  1995)  Jackson  and  Jackson 
predicted  that  (in  the  absence  of  mafor 
limiting  factors)  the  cormorant  will  once 
again  become  a  regular  member  of  the 
mid-South  breeding  avifauna,  with  birds 
dispersed  more  widely  because  of 
reservoir  construction  and  with 
concentrations  expected  in  the  vicinity 
of  aquaculture  facilities. 

The  double-crested  cormorant  has 
always  been  widely  distributed  as  a 
breeding  species.  The  only  suspected 
instance  of  range  expansion  in  the  20th 
centiuy  is  in  the  United  States  and 
Canadian  Great  Lakes,  which  apparendy 
were  colonized  by  birds  expanding 
eastward  from  the  Canadian  prairies 
beginning  with  Lake  Superior  about 
1913  and  ending  with  lakes  Erie  and 
Ontario  in  the  late  1930s  (Weseloh  et  al. 
1995).  It  is  possible,  however,  that  these 
events  represented  recolonization  of 
former  (but  previously  undocumented) 
breeding  localities  fit)m  which  the 
species  was  extirpated  before  1912.  For 
example,  although  Barrows  (1912:  67) 
knew  of  no  breeding  records  for 
Michigan,  he  noted  that  it  was 
"generally  distributed  over  the  State 
during  the  migrations"  (with  specimens 
from  almost  every  county)  and 
speculated  that  "probably  there  are  few 
sheets  of  water  any  size  within  our 
limits  which  are  not  visited  by  this  bird 
at  least  occasionally." 

The  core  of  the  wintering  range  (i.e., 
the  regions  of  greatest  density)  did  not 
change  appreciably  between  1959-1972 
and  1959-1988  (Root  1988:  11,  Sauer  et 


1    al.  1996b).  Cormorant  wintering 
populations  are  concentrated  in  coastal 
States  and  Provinces,  from  North 
Carolina  to  Texas  in  the  east  and  from 
California  to  British  Columbia  in  the 
west  In  the  mid-South,  there  also  are 
appreciable  concentrations  inland  from 
the  coast  (e.g.,  east  Texas,  eastern 
Oklahoma,  southeastern  Arkansas,  west- 
central  Mississippi,  and  northeastern 
Alabama).  Of  the  9  catfish-producing 
States  for  which  Christmas  Bird  Count 
data  are  available,  6  have  indices  of 
relative  abundance  that  exceed  the 
national  mean;  the  median  abundance 
in  these  6  States  (including  the  major 
catfish-producers  of  Alabaima, 
Louisiana,  and  Mississippi)  was  2.0 
times  the  national  mean  (range:  1.4-9.6). 

The  scattered  occvurence  of  early 
winter  stragglers  throughout  much  of 
the  interior  of  the  continent  as  far  north 
as  Minnesota  and  southern 
Saskatchewan  (Sauer  et  al.  1996b)  is 
probably  a  natural  phenomenon  of 
longstanding  (i.e.,  it  probably  does  not 
represent  a  northward  expansion  of  the 
wintering  range).  As  evidence  of  this, 
we  find  that  11  percent  of  227  winter 
recoveries  (December- February  1923- 
1988)  of  birds  banded  in  Saskatchewan, 
Lake  Huron,  and  eastern  Lake  Ontario 
were  from  latitudes  north  of  the  major 
catfish- producing  States  of  Alabama, 
Arkansas,  Louisiana,  and  Mississippi 
(Dolbeer  1991).  Forty  percent  of  these 
227  winter  recoveries  are  from  1°  blocks 
of  latitude  and  longitude  that  intersect 
the  Gulf  Coast  and  another  22  percent 
are  from  degree  blocks  that  intersect  the 
main  stem  of  the  Mississippi  River. 
Analysis  of  5,589  band  recovery  records 
for  the  period  1923-1988  (Dolbeer  1991) 
revealed  that  southward  movement  from 
areas  north  of  latitude  42''N  occiu^ 
primarily  in  October  and  November. 
Cormorants  of  all  ages  are  at  their 
greatest  median  distance  from  northern 
nesting  areas — about  1.900  kilometers 
(1,200  miles) — from  December  through. 
March. 

Cormorants  nesting  in  Canada  and  the 
northern  United  States  from  Alberta  to 
the  Gulf  of  St.  Lawrence  migrate  in 
winter  primarily  to  the  southern  United 
States  between  Texas  and  Florida.  There 
is  considerable  mixing  and  overlap  in 
winter  of  nesting  populations  from 
widely  divergent  areas.  From  38  to  70 
percent  of  the  birds  irom  Saskatchewan 
through  the  Great  Lakes  region  winter  in 
the  lower  Mississippi  Valley  (States  of 
Arkansas,  Louisiana,  and  Mississippi)  as 
do  10  percent  of  the  birds  from  such 
disparate  areas  as  Alberta  and  the  New 
England  coast  (Dolbeer  1991).  In  other 
words,  the  major  catfish-producing 
States  of  the  lower  Mississippi  may  be 
envisioned  as  lying  at  the  apex  of  an 
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inverted  triangle,  with  cormorants  from 
a  3,000  kilometer  (1,860  mile)  expanse 
of  breeding  range  being  funneled  into 
the  region  in  the  winter  by  topographic 
features  and  the  flow  of  the  major  rivers. 
In  commenting  on  this  funneling  effect, 
lackson  and  Jackson  (1995)  noted  that 
"It  is  a  most  unfortunate  coincidence 
that  the  very  heart  of  the  catfish- farming 
industry  is  located  in  the  Mississippi 
Delta  at  the  confluence  of  the  Arkansas 
and  Mississippi  rivers." 

Our  knowledge  of  double-crested 
cormorant  population  trends  before 
1959if3)i^d  on  fragmented  and  lai^y 
aa^cdotal  Accounts  from  scattered 
^portions  of  theirange.  Syntheses  of 
)  much  of  this  infotHvatioiv-fHatch  1995, 
Weseloh  et  al.  1995,  and  Jackson  and 
Jackson  1995)  reveal  the  following 
general  patterns:  (1)  by  1900,  cormorant 
numbers  had  been  reduced,  and  their 
range  possibly  restricted,  by  human 
persecution  and  the  extensive  drainage 
and  degradation  of  natural  wetlands;  (2) 
the  widespread  construction  of 
reservoirs  and  impoundments 
{beginning  in  the  1920s),  in  concert  with 
sport  fish  stocking  programs  and  the 
creation  of  refuges  and  other 
conservation  lands  (beginning  in  the 
1930s),  had  beneficial  effects  on 
cormorant  numbers;  (3)  the  widespread 
use  of  DDT  and  other  pesticides 
(beginning  in  the  1940s)  had  devastating 
effects  on  cormorant  reproductive 
success,  with  the  result  that  populations 
reached  their  lowest  point  in  the  mid- 
i970s;  (4)  the  ban  on  DDT  in  1972  and 
the  general  decrease  in  levels  of 
environmental  contamination,  in 
concert  with  development  of  the  catfish 
industry  in  the  raid-1970s,  created  a 
favorable  environment  for  the  growth  of 
cormorant  populations. 

Quantitative  information  on  double- 
crested  cormorant  population  trends  is 
available  from  three  sources:  (1) 
Breeding  Bird  Survey  data  (1966-1994). 
(2)  Christmas  Bird  Count  data  (1959- 
1988),  and  (3)  published  accounts  of 
censuses  of  breeding  colonies.  Trend 
information  from  these  sources  is 
discussed  in  the  following  paragraphs: 

(1)  Between  1966  and  1994,  the 
continental  breeding  population 
increased  at  an  estimated  rate  of  6.1 
percent/year  (Sauer  et  al.  1996a).  The 
very  high  rate  of  growth  in  the  early 
years  (13.0  percent/year),  and  to  a  lesser 
extent  for  the  entire  period,  is  partly  an 
artifact  of  the  extremely  small 
population  in  the  early  years  of  the 
survey  period  (late  1960s  and  early 
1970s).  Compared  to  the  earlier  (1966- 
1979)  time  period,  the  growth  of  the 
continental  and  Canadian  populations 
appears  to  have  slowed  appreciably  in 
the  later  (1980-1994)  period;  however. 


the  U.S.  population  has  continued  to 
show  a  significant  rate  of  increase  in  the 
1980s  and  1990s,  apparently  due 
primarily  to  the  continued  rapid  growth 
of  populations  in  the  mountains  and 
plains  States.  The  only  significant 
declines  noted  were  in  the  West  Coast 
region  (1966-1994)  and  in  North  Dakota 
(1980-1994),  although  the  West  Coast 
trend  appears  to  be  contradicted  by 
rather  dramatic  site-specific  increases  in 
British  Columbia,  Washington,  and 
California  (Carter  et  al.  1995).  Most  of 
Jhe/ecent  increase  in  numbers  has 
occurred  within  the  known  historical 
breeding  range  (Hatch  1995). 

(2)  Between  1959  and  1988,  the 
continental  wintering  population 
increased  at  an  average  rate  of  7.3 
percent/year  (Sauer  et  al.  1996b); 
significant  increases  were  registered  for 
17  of  the  20  States  or  Provinces  for 
which  data  were  available.  Trends  are 
available  for  9  of  the  primary  catfish- 
producing  States;  6  of  these  States 
(Alabama.  Louisiana,  Mississippi, 
Oklahoma,  Texas,  and  Virginia)  have 
trends  (median  16  percent,  range  12-19 
percent)  that  are  well  above  the 
continental  average.  Most  of  the 
localities  in  the  mid-South  for  which 
information  is  available  show  dramatic 
population  increases  between  the  mid- 
1970s  and  the  early  1990s,  with  the 
trends  paralleling  a  similar  magnitude 
of  growth  in  the  area  of  catfish  ponds  in 
the  region  during  the  same  period 
(Jackson  and  Jackson  1995). 

(3)  Rather  dramatic  increases  in 
breeding  pairs  are  documented  at 
colonies  in  the  Great  Lakes  (Weseloh  et 
al.  1995),  the  St.  Lawrence  River  and 
associated  waters  (Chapdelaine  and 
Bedard  1995),  New  England  (Krohn  et 
al.  1995),  the  West  Coast  (Carter  et  al. 
1995),  and  elsewhere  (Weseloh  et  al. 
1995).  The  trends  documented  by  these 
studies  generally  parallel  those  from  the 
Breeding  Bird  Survey  and  the  Christmas 
Bird  Count. 

Foraging  Behavior  of  the  Double- 
crested  Cormorant  at  Aquaculture 
Facilities 

Daily  Movements  and  Activity 
Budgets.  In  the  Mississippi  E)elta, 
cormorants  fly  an  average  of  16 
kilometers  (25  miles)  from  their  night 
roosts  to  feeding  sites.  Each  bird  spends 
about  18  percent  of  daylight  hours 
feeding;  88  percent  of  their  foraging  is 
done  at  catfish  ponds  and  12  percent 
near  roost  sites.  The  average  cormorant 
forages  for  60  minutes  each  day,  but 
spends  just  20  minutes  underwater  in 
actual  pursuit  of  fish  (King  et  al.  1995). 

Feeding  Rates.  Feeding  rates  may  be 
dependent  on  the  size  and  abundance  of 
the  available  fish  and  the  metabolic 


demands  of  the  birds,  and  can  be  quite 
variable.  Actively  feeding  cormorants  in 
commercial  catfish  ponds  capture  an 
average  of  about  5  fish/connorant/hour 
(Stickley  1991,  Stickley  et  al.  1992),  but 
can  vary  from  0-28  (Schramm  et  al. 
(1984).  Partly  because  of  this  variability, 
the  rate  of  5  fish/cormorant/hour 
reported  by  Stickley  et  al.  (1992)  is 
highly  skewed;  the  median  was  only  2 
fish/cormorant/hour,  and  the  mean  was 
equaled  or  exceeded  at  only  3  (21 
percent)  of  the  14  ponds  studied. 
Stickley  et  al.  (1992)  did  not  find  a 
significant  relationship  between  the 
mean  number  of  cormorants  present  and 
the  number  of  catfish  consumed,  but 
ponds  with  40  or  more  cormorants 
generally  had  a  feeding  rate  of  1  or 
fewer  fish/cormorant/hour.  Similarly, 
cormorant  feeding  rates  were  not  related 
to  the  density  of  fingerling  catfish, 
density  of  all  catfish  (all  size  classes 
combined),  or  mean  length  of  fish  . 

Diet  Composition.  Cormorants  eat  a 
wide  variety  of  prey  items,  and  there  is 
thus  a  great  deal  of  variation  in  prey 
composition,  both  geographically  and 
seasonally.  Nearly  all  of  the  published 
information  on  diet  composition  at 
aquaculture  facilities  has  been  gathered 
in  the  vicinity  of  catfish  farms  in  the 
southeastern  United  States  (Bivings 
1989,  Conniff  1991,  Glahn  and  Stickley 
1992,  Glahn  et  al.  1995,  and  Glahn  and 
Brugger  1995).  These  studies  show  that, 
among  birds  actively  feeding  on  catfish 
ponds,  the  average  proportion  of  catfish 
in  the  winter  diet  (by  number)  is  most 
commonly  in  the  range  of  50-55 
percent.  The  proportion  varies 
seasonaUy  from  less  than  30  percent  in 
October  and  November  to  more  than  80 
percent  in  February,  March,  and  April. 

Prey  Size.  Although  cormorants  are 
capable  of  taking  catfish  up  to  42 
centimeters  (16  inches)  in  length 
(Campo  et  al.  1993),  studies  repeatedly 
have  shown  that  the  vast  majority  of 
catfish  caught  by  cormorants  at 
commercial  facilities  are  in  the  range  of 
7-20  centimeters  (3-8  inches),  with 
most  averaging  about  10-15  centimeters 
(4-6  inches)  (Schramm  et  al.  1984, 
Stickley  1991,  Stickley  et  al.  1992).  This 
range  of  prey  sizes  is  remarkably  close 
to  that  of  prey  taken  by  cormorants  in 
natural  fi^shwater  habitats.  In  five  such 
studies  (Durham  1955,  Hirsch  1986, 
Kaws  1987,  Hobson  et  al.  1989,  Campo 
et  al.  1993),  prey  size  ranged  &T)m  6-21 
centimeters  (2-8  inches),  with  a  median 
value  of  about  12  centimeters  (5  inches). 

Prey  Preferences.  Lacking  a  precise 
knowledge  of  the  species  composition 
and  size  distribution  of  the  prey 
population,  it  is  impossible  to  make 
definitive  statements  about  prey 
preferences.  However  a  few  tendencies 
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are  apparent.  For  example,  the  10-15 
centimeter  (4-6  inch)  fingerling  catfish 
preferred  by  coftnorants  in  one  study 
represented  about  64  percent  of  the 
catfish  (by  number)  in  the  ponds  (from 
Stickley  et  al.  1992),  suggesting  that  the 
birds  were  merely  preying  on  the  most 
readily  available  fish.  In  this  same 
study,  1  of  the  14  ponds  contained 
gizzard  shad  in  addition  to  catfish. 
Nineteen  shad  were  consumed  for  every 
catfish  eaten,  even  though  the  pond 
contained  about  5,100  fingerling  catfish/ 
hectare  (2,100/acre).  The  apparent 
preference  for  gizzard  shad  in  this 
instance  may  be  related  to  their  being 
more  easily  caught,  handled,  and 
swallowed  by  cormorants  (the  mean 
handling  time  for  catfish  was  6-7  times 
greater  than  that  of  gizzard  shad). 
Daily  Food  Consumption  Rates. 
Estimates  of  daily  food  consumption 
rates  of  cormorants  at  or  in  the  vicinity 
of  aquaculture  facilities  in  the 
southeastern  United  States  vary  widely, 
from  208-504  grams  (7-17  ounces,  or 
0.4-1.1  pounds)  (Schramm  et  al.  1984, 
Schramm  et  al.  1987,  Bivings  el  al.  1989, 
Conniff  1991.  Brugger  1993,  Glahn  and 
Brugger  1995).  The  most  widely 
accepted  figure  is  about  320  grams  (11 
ounces,  or  0.7  pounds)  of  fish/ day,  of 
which  about  one-half  (or  160  grams  (5.5 
ounces,  or  0.35  pounds])  would  be 
catfish  (Brugger  1993). 

Impacts  of  Double-crested  Cormorants 
on  Aquaculture 

With  the  exception  of  catfish, 
quantitative  accounts  of  the  impacts  of 
cormorants  on  freshwater  aquaculture 
stocks  generally  are  lacking.  The  fairly 
large  body  of  literature  that  has 
developed  in  the  past  1 2  years 
represents  an  attempt  to  assess  the 
impacts  of  cormorants  on  the 
commercial  catfish  industry.  Synopses 
of  the  pertinent  literature  are  given  in 
the  following  paragraphs. 

In  the  past,  cormorants  have  been 
reported  only  infrequently  at  fish 
hatcheries.  For  example,  questionnaire 
surveys  conducted  in  1977  (Scanlon  et 
al.  1979)  and  1984  (Parkhurst  et  al. 
1987)  indicate  that  cormorants  were 
considered  to  be  problems  at  only  4-5 
percent  of  these  facilities  nationwide.  Of 
the  more  than  90  other  (including  non- 
avian)  species  mentioned  as  predators, 
45-50  percent  were  listed  more 
frequently  than  cormorants.  Purported 
instances  of  cormorant  damage  to 
hatchery  fish  in  Texas  (Dukes  1987) 
include  the  loss  of  90  percent  of  the 
smallmouth  bass  [Microptenis 
dolomieui]  2-year-old  brood  stock  at  the 
Jasper  facility. 

The  frequency  of  occurrence  of 
cormorants  at  a  given  catfish  pond  is  a 


function  of  many  interacting  factors, 
including:  (1)  size  of  the  regional 
cormorant  population;  (2)  the  number, 
size,  and  distribution  of  catfish  ponds; 
(3)  the  size  distribution,  density,  health, 
and  species  composition  of  fish 
populations  in  the  catfish  ponds;  (4)  the 
number,  size,  and  distribution  of 
"natiu«l"  wetlands  in  the  immediate 
environs;  and  (5)  the  size  distribution, 
density,  health,  and  species 
composition  of  "natural"  fish 
populations  in  the  surrounding 
landscape.  Cormorants  are  adept  at 
seeking  out  the  most  &vorable  foraging 
sites.  As  a  result,  cormorants  rarely  are 
distributed  evenly  over  a  given  region, 
but  rather  tend  to  be  highly  clumped  or 
localized.  For  example,  in  27  weekly 
surveys  at  50  catfish  ponds  in 
Humphreys  County,  Mississippi,  1987- 
1988,  cormorants  were  observed  at  only 
9  of  the  50  ponds  and  only**n  14 
occasions  (Hodges  1989).  Tnus,  it  is  not 
uncommon  for  many  fish  farmers  in  a 
region  to  sufi^er  little  or  no  economic 
damage  from  cormorants,  while  a  few 
farmers  experience  exceptionally  high 
losses. 

Cormorants  clearly  respond  in  a 
positive  way  to  the  presence  of  shallow- 
water  ponds  stocked  with  high  densities 
of  easy-to-capt\ire  prey  fish.  For 
example,  within  two  weeks  of  stocking 

2  ponds  in  Hendry  County,  Florida, 
with  5-20  centimeter  (2-8  inch) 
fingerling  catfish,  12  cormorants  were 
feeding  in  the  ponds  and  roosting  on 
nearby  poles.  A  nearby  2.5  hectare  (6 
acre),  2.5-meter  (8-foot)  deep  pond, 
stocked  with  75,000  3-8  centimeter  (1- 

3  inch)  fish  in  August  1980,  had 
attracted  13  cormorants  by  September. 
These  birds  continued  to  feed  at  the 
pond  throughout  the  fall  and  winter, 
and  in  spring  1981  they  nested  in  a 
nearby  cypress  dome.  By  November 
1981,  about  50  cormorants  were  feeding 
in  the  pond  (Schramm  et  al.  1984).  The 
positive  response  of  cormorants  to  the 
presence  of  shallow-water  ponds 
stocked  with  high  densities  of  easy-to- 
capture  prey  fish  (as  illustrated  above) 
is  clearly  a  major  factor  responsible  for 
their  impacts  in  a  variety  of  aquaculture 
situations  (e.g.,  baitfish  ponds  in 
Minnesota,  koi  ponds  in  Missouri  and 
elsewhere,  ornamental  fish  ponds  in 
Florida,  and  catfish  pods  in  the 
southeastern  United  States  and 
elsewhere). 

Assuming  averages  of  5  fingerling 
catfish  consumed/cormorant/hour  and 
30  cormorants/pond  (a  constant  number 
of  feeding  birds  present  throughout  an 
8  hour  day),  the  catfish  population  of  a 
typical  pond  in  the  Mississippi  Delta 
(51,000  fish/hectare  in  a  8-hectare  pond, 
which  is  equivalent  to  20,650  fish/acre 


in  a  20-acre  pond)  would  be  halved  in 
167  days  (Stickley  et  al.  1992).  However, 
if  actual  values  were  nearer  the  median 
values  of  2  fish/cormorant/hour  and  15 
birds/pond  (from  Stickley  et  al.  1992), 
the  number  of  days  required  for  the 
cormorants  to  reduce  the  population  by 
half  would  be  increased  to  850  days  (a 
5-fold  increase). 

Of  281  catfish  farmers  queried  on  the 
Mississippi  Delta  in  1988  (Stickley  and 
Andrews  1989),  87  percent  felt  that  they 
had  a  bird  problem.  Moderate  to  heavy 
cormorant  activity  (defined  as  at  least  25 
birds/day)  was  reported  by  57  percent  of 
Delta  farmers.  Losses  to  birds 
(harassment  costs  plus  value  of  fish  lost) 
were  estimated  at  $5.4  million  (3 
percent  of  total  sales). 

Overall,  there  appears  to  be  little 
conflict  between  cormorants  and  the 
food-  or  game-fish  industry  in  Florida 
(Brugger  1992),  but  losses  of  food  fish, 
primarily  catfish,  can  be  locally  severe 
(Brugger  1995);  for  example,  cormorants 
were  responsible  for  the  loss  of  up  to  50 
percent  of  the  fingerling  catfish  in  open 
0.125  hectare  (0.31  acre)  ponds  during 
1991  at  the  University  of  Florida. 

Although  fish  of  commercial  value 
made  up  only  a  small  percentage  of  the 
diet  of  cormorants  collected  in  the 
vicinity  of  aquacultxu^  facilities  in 
central  and  southeast  Arkansas  from 
mid-October  to  early  December,  the 
finding  of  a  few  fish  of  very  high  value 
(e.g.,  grass  carp  with  wholesale  value  of 
about  $4.00  and  koi  worth  $5.00-10.00 
each)  suggests  that  cormorant 
depredations  can  be  locally  or 
seasonally  severe. 

On  the  Mississippi  Delta,  cormorants 
consumed  an  estimated  18-20  million 
catfish  during  the  winters  of  1989-1990 
and  1990-1991,  which  was  equivalent 
to  842-939  metric  tons  (928-1,035  short 
tons,  or  1.86-2.07  million  pounds,  or 
844-930  thousand  kilograms).  Based  on 
the  cost  of  replacing  these  fish,  annual 
losses  to  the  catfish  industry  were 
estimated  at  $1.8-2.0  million,  which 
corresponds  to  about  4  percent  of  the 
estimated  catfish  standing  crop  each 
year.  Although  losses  were  documented 
over  a  six-month  period,  the  majority 
(about  64-67  percent)  occurred  in 
February  and  March  (Glahn  and  Brugger 
1995). 

At  catfish  farms  in  Oklahoma  (with 
about  324  hectares  [800  acres)  of  surface 
water  in  production)  in  1993, 
cormorants  consumed  an  estimated 
7,196  kilograms  (15,900  pounds,  or  7.9 
short  tons)  of  catfish  valued  at  $14,000- 
36,000  (depending  on  size  of  the  fish 
consumed),  or  about  3—7  percent  of 
Oklahoma  catfish  sales  (Simmonds  et  al. 
1995). 


Cormorant  Depredation  Permits 

Depredation  permits  to  take  double- 
crested  cormorants  at  commercial 
aquaculture  facilities  have  been  issued 
by  the  Fish  and  Wildlife  Service  since 
1986.  Composite  data  for  a  recent  two- 
year  period  (1993-1994)  show  that 
about  8,200  cormorants  were  taken  each 
year  by  2,261  permit  holders. 
Cormorants  represented  the  majority 
(about  57  percent)  of  the  total  number 
of  birds  killed  nationwide;  two-thirds  of 
the  cormorants  were  taken  in  the 
southeastern  region  of  the  United  States, 
with  substantial  numbers  also  taken  in 
the  southwest  and  the  upper  Midwest. 

Between  1989  and  1996,  the  number 
of  permits  issued  to  take  double-crested 
cormorants  in  the  southeastern  United 
States  more  than  quadrupled,  from  50  to 
215  (Coon  et  al.  1996).  The  reported  take 
of  4,000-8,000  birds  annually  has  had 
no  noticeable  effect  on  the  size  of  the 
regional  wintering  population. 

Mastrangelo  et  al.  (1995)  noted  that 
the  reported  take  never  exceeded  68 
percent  of  the  authorized  take  and 
attributed  this  to  the  frightening  effect 
that  lethal  control  has  on  bird  behavior. 
Hess  (1994)  described  a  recent  study  in 
which  catfish  farmers  at  three 
complexes  in  Mississippi  were 
authorized  (under  Fish  and  Wildlife 
Service  permits)  to  remove  as  many  as 
2,500  cormorants  in  a  19-week  period. 
Participants  were  supplied  with 
ammunition  and  encouraged  to  kill  as 
many  birds  as  allowed  by  the  permit. 
The  fact  that  only  290  birds  had  been 
killed  by  the  end  of  the  project  was 
attributed  to  a  learned  behavior  by  the 
birds  to  avoid  areas  where  they  might  be 
shot  (Hess  1994). 

Environmental  Consequences  of 
Proposed  Action 

Cormorant  Population.  The  proposed 
action  (a  depredation  order)  is  expected 
to  result  in  a  moderate  increase  in  the 
number  of  double-crested  cormorants 
taken  at  aquaculture  facilities.  The 
impact  is  expected  to  be  localized  (e.g., 
possible  reductions  in  the  size  of 
wintering  populations  in  the  immediate 
vicinity  of  catfish  farms).  To  calculate 
the  potential  maximum  harvest,  we  can 
assume  that  42  cormorants  (the  average 
number  reported  taken  by  holders  of 
depredation  permits  in  the  southeastern 
United  States,  198^1995;  from  Coon  et 
al.  1996)  will  be  shot  at  each  of  the 
about  2.200  catfish  farms  in  the  United 
States.  The  resultant  annual  take  of 
92,400  birds  will  represent  about  5-10 
p>ercent  of  the  continental  population. 
This  level  of  take  will  be  more  than 
offset  by  the  recruitment  of  young  birds 
into  the  population:  a  reproductive 


success  of  1.7-3.2  young/nest  (Duffy 
1995)  will  equate  to  a  minimum 
recruitment,  at  current  population 
levels,  of  612,000  young  into  the 
population  each  year.  In  reality,  the 
proposed  action  is  expected  to  result  in 
only  a  modest  increase  in  the  number  of 
double-crested  cormorants  taken  at 
aquaculture  facilities. 

Socio-Economic.  The  proposed  action 
is  expected  to  reduce  the  direct 
economic  losses  caused  by  cormorants 
at  commercial  aquaculture  facilities.  It 
also  will  enhance  the  effectiveness  of 
current  nonlethal  control  programs,  thus 
reducing  overall  damage  control  costs  to 
producers.  The  proposed  depredation 
order  will  reduce  paperwork  and  costs 
associated  with  administering  the 
current  permit  system  and  will  promote 
quicker  and  more  efficient  depredation 
control  operations  by  shifting 
responsibility  to  the  individual 
aquaculturists.  A  depredation  order  will 
demonstrate  cooperation  between  the 
Federal  agency  responsible  for 
protecting  and  enhancing  wildlife 
(Service),  the  Federal  agency 
responsible  for  dealing  with  wildlife 
damage  issues  (ADC),  and  the 
individual  producers  in  dealing  with  a 
problem  that  has  the  potential  to  expand 
far  beyond  the  wildlife  management 
arena. 

Other  Fish-Eating  Birds.  Although  the 
proposed  action  does  not  authorize  the 
taking  of  other  fish-eating  birds,  it  is 
possible  that  a  few  birds  could  be  taken 
accidentally  on  occasion.  The  two 
species  that  are  most  likely  to  be 
confused  with  the  double-crested 
cormorant  are  the  neotropic  cormorant 
[Phalacrocorax  brasilianus)  and  the 
anhinga  [Anhinga  anhinga).  These 
species  have  foraging  habits  very  much 
like  those  of  the  double-crested 
cormorant  and  may  occur  on  or  in  the 
vicinity  of  catfish  ponds  in  the  Gulf 
Coast  States.  The  likelihood  of  other 
fish-eating  birds  being  mistaken  for 
double-crested  cormorants  and  shot 
accidentally  is  not  expected  to  increase 
above  that  which  presently  occurs  . 
However,  because  of  a  projected 
increase  in  the  number  of  producers 
conducting  lethal  contro'  operations  for 
cormorants,  it  is  possible  that  there  will 
be  a  slight  to  moderate  increase  in  the 
actual  number  of  other  fish-eating  birds 
(especially  neotropic  cormorants  and 
anhingas)  taken  accidentally.  Any 
negative  effects  on  these  species  would 
be  extremely  localized,  and  long-term 
impacts  on  populations  would  be 
unlikely. 

Endangered  and  Threatened  Species. 
Negligible  impacts  to  endangered  or 
threatened  species  are  expected  under 
the  proposed  action.  Few  endangered  or 


threatened  species  have  ever  been  taken 
by  aquaculturists  with  depredation 
permits.  The  likelihood  of  endangered 
or  threatened  species  being  taken  by 
accident  is  not  expected  to  increase 
under  the  proposed  action. 

Public  Comments  Invited 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposal  to  the  location 
identified  in  the  addresses  caption. 
Comments  must  be  received  on  or 
before  August  22, 1997.  Following 
review  and  consideration  of  the 
comments,  the  Service  will  issue  a  final 
rule  on  these  proposed  amendments. 

National  Environmental  Pclicy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Service  has  prepared  an  Enviroimiental 
Assessment  of  the  proposed  action,  and 
a  Finding  of  No  Significant  Impact  has 
been  issued.  Copies  of  these  docuiments 
are  available  &t)m  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  ms  634— ARLSQ,  Arlington,  VA 
22203. 

Endangered  Species  Act  Consideration 

Consultations  will  be  initiated  to 
ensure  that  actions  resulting  from  this 
proposal  will  not  likely  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  Findings  from 
these  consultations  will  be  included  in 
a  biological  opinion  and  may  cause 
modification  of  some  regulatory 
measures  proposed  in  this  document. 
The  final  rule  will  reflect  any  such 
modifications. 

Regulatory  Flexibility  Act,  Executive 
Order  (E.O.)  12866  and  Paperwork 
Reduction  Act 

Based  on  the  economic  impacts 
discussed  above,  the  Service  has 
determined  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  that  this  rulemaking  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  and 
governmental  jurisdiction.  This  rule  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under  E.O 
12866. 

The  Service  examined  the  proposed 
rule  under  the  Paperwork  Reduction  Act 
of  1995  and  found  that  it  does  not 
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contain  information  collection 
requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies,  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform— Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  found  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
John  L.  Trapp.  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  ms 
634 — AJILSQ.  Arlington,  Virginia 
22203. 

Authoi  I 

The  primary  author  of  this  proposed 
rule  is  John  L.  Trapp,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  21 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  21,  subpart  D, 
of  subchapter  B,  chapter  I,  titie  50  of  the 


L^oae  01  i-eaerai  Keguiations,  as  set  forth 
below: 

PART  21— {A.V.ji.'H  JED] 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-616,  92  Stat  3112 
(16  U.S.C.  712(2)}. 

Subpart  D— Control  of  Depredating 
Birds 

2.  Part  21.  subpart  D.  is  amended  by 
adding  §21.47  to  read  as  follows: 

§  21 .47    Depredation  order  tor  doubte- 
crested  cormorants  at  aquaculture  facilities. 

In  all  States  in  the  contiguous  48 
States  except  Arizona,  California, 
Colorado,  Idaho,  Kansas,  Montana. 
Nebraska,  Nevada,  New  Mexico,  North 
Dakota.  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming,  persons 
actually  engaged  in  the  production  of 
aquaculture  commodity  stocks  may, 
without  a  Federal  permit,  take  double- 
crested  cormorants  when  found 
committing  or  about  to  commit 
depredations  to  aquaculture  stocks  on 
the  premises  owned  or  occupied  by 
such  persons:  Provided  that. 

(a)  Double-crested  cormorants  may  be 
taken  only  by  shooting,  and  only  when 
necessary  to  protect  freshwater 
conunercial  aquaculture  and  State- 
operated  hatchery  stocks  from 
depredation;  none  of  the  birds  so  taken 
may  be  sold  or  removed  from  the  area 
where  killed;  and  all  dead  birds  must  be 
buried  or  incinerated  within  this  area, 
except  that  any  specimen!  needed  for 
scientific  purposes  as  determined  by  the 
Director  must  not  he  destroyed. 

(b)  Double-crested  cormorants  may  be 
shot  at  freshwater  commercial 


aquaculture  facilities  or  State-operated 
hatcheries  only  in  conjunction  with  an 
established  non-lethal  harassment 
program  approved  by  the  Animal 
Damage  Control  program  of  the  U.S. 
Department  of  Agricultiire's  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Double-crested  cormorants  may  be 
shot  only  within  the  boundaries  of 
freshwater  commercial  aquaculture 
facilities  or  State-operated  hatcheries. 

(d)  No  person  operating  under  the 
provisions  of  this  section  may  use 
decoys,  taped  calls,  or  other  devices  to 
lure  birds  within  gim  range. 

(e)  Any  person  exercising  the 
privileges  of  this  section  must  permit,  at 
all  reasonable  times.  Federal  or  State 
wildlife  enforcement  officers  access  to 
the  premises  on  which  the  operations 
have  been  or  are  being  conducted;  and 
must  furnish  to  the  officers  whatever 
information  they  may  reasonably 
require  concerning  the  operations, 
including  a  log  of  the  number  of  double- 
crested  cormorants  killed. 

(f)  Nothing  in  this  section  authorizes 
the  killing  of  double-crested  cormorants 
contrary  to  the  laws  or  regulations  of 
any  State,  and  none  of  the  privileges  of 
this  section  may  be  exercised  unless  the 
person  possesses  the  appropriate  State 
permits,  when  required. 

(g)  Unless  specifically  extended,  the 
authority  granted  in  this  section  will 
automatically  expire  on  April  30.  2005. 

Dated:  June  9,  1997. 
William  Leary, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
(PR  Doc.  97-16395  Filed  6-20-97;  8:45  am] 
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5  CFR  Part  1603 

Thrift  Savings  Plan  Vesting 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTKM:  Final  rule. 


SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  final 
regulations  governing  vesting  of 
amounts  contributed  to  the  Thrift 
Savings  Plan  (TSP)  by  or  on  behalf  of  an 
employee.  These  regulations  conform 
the  Board's  vesting  regulations  to  the 
Federal  Employees'  Retirement  System 
Technical  Corrections  Act  of  1988. 
update  the  terms  used  in  these 
regulations  to  match  those  used 
throughout  5  CFR  chapter  VI,  and 
clarify  the  language  of  several 
provisions  of  the  interim  regulations. 
EFFECTIVE  DATE:  These  final  rules  are 
effective  June  23. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  T  Forrest.  (202)  942-1661. 
SL  --    E  M*:  -   i^Y  IHFORMATK3N:  The  Board 
administers  me  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335. 100  Stot.  514. 
codified,  as  amended,  largely  at  5  U.S.C. 
8401-8479  (1994)!  The  TSP  is  a  tax- 
deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  40l(k)  of  the 
Internal  Revenue  Code.  The  vesting 
provisions  of  FERSA  are  found  at  5 
U.S.C.  8432(g)  and  8432b. 

On  August  12,  1987,  the  Board 
published  in  the  Federal  Register  (52 
FR  29635)  an  interim  rule  with  request 
for  comments.  The  interim  rule 
established  5  CFR  part  1603  to 
implement  the  vesting  provisions  of 
FERSA.  On  January  7,  1991,  the  Board 
published  in  the  Federal  Register  (56 
FR  600)  an  amendment  to  the  interim 
rule.  The  amendment  to  the  interim  rule 
revised  the  definition  of  "separation 
from  government  service"  from  a 
separation  of  more  than  three  days  to  a 
separation  of  more  than  30  days.  On 
May  9. 1995,  the  Board  published  in  the 
Federal  Register  (60  FR  24535)  an 
interim  rule  with  request  for  comment. 
The  interim  rule  implemented  section  4 
of  the  Uniformed  Services  Employment 
and  Reemployment  Rights  Act 
(USERRA),  Pub.  L.  103-353. 108  Stat. 
3149,  3170-73.  Section  4  of  USERRA 
added  section  8432b  to  title  5  of  the 
United  States  Code,  providing  that 
certain  military  service  will  count  for 


TSP  vesting  purposes.  Finally,  on  May 
9. 1997,  the  Board  published  in  the 
Federal  Register  (62  FR  25558)  these 
regulations  as  proposed  rulemaking 
with  a  request  for  comments.  The  Board 
received  no  comments  on  any  of  the 
preceding  Federal  Register 
publications. 

Section  1603.2(b)  provides  that  a  TSP 
participant's  first  conversion 
contributions  (which  are  defined  in  a 
new  definition  at  proposed  section 
1603.1)  are  immediately  vested.  Under 
FERSA,  first  conversion  contributions 
have  always  been  excepted  from  the 
years-in-service  vesting  requirements.  5 
U.S.C.  8432(g).  However,  previous 
Board  regulations  addressed  this  issue 
only  by  implication;  an  explicit 
treatment  of  0e  first  conversion 
contributions  Issue  could  help  avoid 
confusion. 

Section  1603.2(d)  conforms  the  TSP 
vesting  regulations  to  section  115  of  the 
Federal  Employees'  Retirement  System, 
Technical  Corrections  Act  (FERSTC). 
Pub.  L.  100-238. 101  Stat.  1744.  1751 
(1988)  (codified  at  5  U.S.C.  8432(g)), 
which  provides  that  a  participant's 
agency  automatic  (1%)  contributions  are 
not  forfeited  if  the  participant  dies 
before  completing  the  number  of  years 
in  service  that  are  normally  required 
before  such  contributions  are  vested. 
Because  the  effective  date  of  FERSTC 
was  January  8,  1988,  proposed  section 
1603.2(d)  explains  that  the  agency 
automatic  (1%)  contributions  of 
participants  who  died  before  January  8. 
1988.  were  subject  to  the  years- in- 
service  vesting  requirements.  The  Board 
implemented  the  change  required  by 
section  115  of  FERSTC  on  January  8. 
1988. 

Sections  1603.3  (a)  and  (b),  and  the 
new  definitions  of  "separation  date" 
and  "separation  bom  Government 
service"  at  section  1603.1,  together 
explain  that  a  participant  does  not 
separate  from  Government  service  for 
TSP  vesting  purposes  unless  he  or  she 
has  a  break  in  service  of  mora  than  30 
calendar  days.  They  also  explain  that  a 
participant  must  have  fulfilled  the 
years-of-service  requirement  at  the  time 
of  separation  to  avoid  the  forfeitiue  of 
agency  automatic  (1%)  contributions 
and  attributable  earnings.  Section 
1603.3  (a)  and  (b)  and  the  new 
definitions  do  not  create  new  rules;  they 
rewrite  and  reorganize  the  Board's 
regulations  to  make  the  current  rules 
which  govern  the  computation  of  years- 
of-service  easier  to  understand. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  they  will  apply  only  to  Federal 
agencies  and  employees. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Pub.  L. 
104-4,  109  Stat.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  These 
regulations  will  not  compel  the 
expendit\ire  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  govenunents  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202. 109  Stat, 
48.  64-65,  is  not  required. 

Submission  to  Congress  and  the 
General  Accountiiig  Office 

Under  5  U.S.C.  801(a)(1)(A).  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  interim  rule  is 
not  a  major  rule  as  defined  at  5  U.S.C. 
804(2). 

List  of  Subjects  in  5  CFR  Part  1603 

Employee  benefit  plans,  Government 
employees.  Pensions,  Retirement. 
Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Part  1603  is  amended 
as  follows: 

PART  1603— VESTING 

1.  The  authority  citation  for  part  1603 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8432(g),  8432b(h}(l), 
8474(b)(5)  and  (c)(1). 

2.  Section  1603.1  is  revised  to  read  as 
follows: 

§1603.1    Definitions. 

Terms  used  in  this  part  shall  have  the 
following  meaning: 

Agency  automatic  (1  %)  contributions 
means  any  contributions  made  imder  5 
U.S.C.  8432(c)(1); 

CSRS  means  the  Civil  Service 
Retirement  System  established  by  5 
U.S.C.  chapter  83,  subchapter  III,  and 
any  equivalent  Federal  Government 
retirement  plan; 
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CSRS  employee  means  any  employee. 
Member,  or  participant  covered  by 
CSRS,  including  employees  authorized 
to  contribute  to  the  Thrift  Savings  Plan 
under  5  U.S.C.  8351,  or  5  U.S.C.  8440a 
to  8440d; 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by  5 
U.S.C.  chapter  84,  and  any  equivalent 
Federal  Government  retirement  plan; 

FERS  employee  means  an  employee. 
Member,  or  participant  covered  bv 
FERS;  ' 

First  conversion  contributions  refers 
to  the  retroactive  agency  contributions, 
including  interest  on  these 
contributions,  made  under  5  U.S.C 
8432(c)(3)(C)  to  the  TSP  accounts  of 
employees  who  v^rere  automatically 
converted  to  the  Federal  Employees' 
Retirement  System  on  January  1,  1987; 

Individual  account  means  the  total  of 
all  sums  contributed  to  the  Thrift 
Savings  Plan  by  or  on  behalf  of  a  CSRS 
employee  or  FERS  employee,  plus 
earnings  allocated  to  the  employee's 
accoimt  under  5  CFR  part  1645; 

Separation  date  means  the  effective 
date  of  an  employee's  separation  from 
Government  service; 

Separation  from  Government  service 
has  the  same  meaning  as  provided  in  5 
CFR  1650.3; 

Service  means: 

(1)  Any  non-military  service  that  is 
creditable  under  either  5  U.S.C.  chapter 
83,  subchapter  III,  or  5  U.S.C.  8411, 
provided  however,  that  such  service  is 
to  be  determined  without  regard  to  any 


time  limitations,  any  deposit  or 
redeposit  requirements  contained  in 
those  statutory  provisions  after 
performing  the  service  involved,  or  any 
requirement  that  the  individual  give 
written  notice  of  that  individual's  desire 
to  become  subject  to  the  retirement 
system  established  by  5  U.S.C.  chapters 
83  or  84;  or 

(2)  Any  mihtary  service  creditable 
imder  the  provisions  of  5  U.S.C. 
8432b(h)(l)  and  the  regulations  issued 
at  5  CFR  part  1620,  subpart  H; 

Vested  means  those  amounts  in  an 
individual  account  which  are 
nonforfeitable;  and 

Year  of  service  means  one  full 
calendar  year  of  service. 

3.  Section  1603.2  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)  and  (c)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

S  1603.2    Basic  vesting  rules. 
•         *         •         »         * 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  all  amounts  in  a  FERS 
employee's  individual  account 
(including  all  first  conversion 
contributions)  are  immediately  vested. 

(c)  Except  as  provided  in  paragraph 

(d)  of  this  section,  upon  separation  from 
Government  service  without  meeting 
the  applicable  service  requirements  of 

§  1603.3,  a  FERS  employee's  agency 
automatic  (1%)  contributions  and 
attributable  earnings  will  be  forfeited. 

(d)  If  a  FERS  employee  dies  (or  died) 
after  January  7, 1988,  without  meeting 


the  applicable  service  requirements  set 
forth  in  §  1603.3,  the  agency  automatic 
(1%)  contributions  and  attributable 
earnings  in  his  or  her  individual 
account  are  deemed  vested  and  shall  not 
be  forfeited.  If  a  FERS  employee  died  on 
or  before  January  7,  1988,  without 
meeting  those  service  requirements,  his 
or  her  agency  automatic  (1%) 
contributions  and  attributable  earnings 
are  forfeited  to  the  Thrift  Savings  Plan. 

4.  Section  1603.3  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

S  1603.3    Service  requirements. 

(a)  Except  as  provided  under 
paragraph  (b)  of  this  section,  FERS 
employees  will  be  vested  in  their  agency 
automatic  (1%)  contributions  and 
attributable  earnings  upon  separating 
from  Government  only  if.  as  of  their 
separation  date,  they  have  completed 
three  years  of  service. 

(b)  FERS  employees  will  be  vested  in 
their  agency  automatic  (1%) 
contributions  and  attributable  earnings 
upon  separating  from  Government 
service  if,  as  of  their  separation  date, 
they  have  completed  two  years  of 
service  and  they  are  serving  in  one  of 
the  following  positions: 

•         *         •         *         • 
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351 29662 

372 .29662 

401 .33733,  33737 

457 33539,  33733,  33737 

723 30229 

735 33539 

736 33539 

737 33539 

738 33539 

739 33539 

740 33539 

741 33539 

742 33339,  33539 

743 33539 

800 31701 

911 30429 

944 30429 

979 30979 

985 31704 

989 32473 

1464 30229 

1703 „ 32434 

1753 _ 32476 

1775 33462 

1777 „ 33462 

1778 „ 33462 

1 780 „ 33462 

1781 33462 

1786. 32477 

1901 33462 

1940 33462 

1942 „ 33462 

1951 33462 

1956 33462 

4284 33462 

PropoMd  Rutos: 

46 33574 

400 „ 33575 

401 ..„ 32544,  33763 

457 32544,  33763 

500 33376 

91 1 30467 

918 30468 

927 32548 

944 „...30467 

1205 .31012 

1753 „32552 

1951 .29678 


3  CFR 

Proclamations: 

7007 30415 

7008 30427 

7009 31699 

7010 32983 

Executive  Orders: 
Junes,  1866  (Revoked 
in  part  by  PLO 

7265) 32367 

April  13,  1912 
(Revoked  in  part  by 

PLO  7268) 33104 

3406  (Revoked  in  part 

by  PLO  7269) 33103 

5449  (See  PLO 

7263) 31450 

5947  (See  PLO 

7263) 31450 

12552  (Revoked  by 

EO  13048) 32467 

12637  (Revoked  by 

EO  13048) 32467 

12816  (Revoked  by 

EO  13048) 32467 

13048 32467 

13049 33471 

13050 32987 

Admlnistratiw*  Orders: 
Presidential 

Determinations: 
No.  97-24  of  May  23, 

1997 30737 

No.  97-25  of  May  29. 

1997 31313 

No.  97-26  of  May  30, 

1997 32015 

No.  97-27  of  June  3, 

1997 32017 

No.  97-28  of  June  3, 
1997 32019 

5  CFR 

Oh.  XXXV 32859 

330 31315 

1603.... 33968 

1651...! 32426 

1690 32473 

2641 31 866 

3801 31866 

Proposed  Rules: 

338 30778 

581 31763 

582 31763 

7  CFR 

80 29649 

272 .29652 

275 29652 

301 30739,  33537 

330 .29662 

340 .29662 


9  CFR 

101 „ 31326 

113 31329 

318 33744 

381 33744 

Proposed  Rules: 

94 32051 

96 32051 

304 32053 

308 32053 

310 32053 

320 32053 

327 32053 

381 3101 7,  32053 
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416., 
417. 


.32053 
.32053 


10CFR 

1 70 ~ 32682 

1 71 32682 

1703 30432 

PropoMdRutw: 

30 32552 

32 32552 

430 „ 31524 

451 31 524 

71 1 30469 

836 30481 

11  CFR 

111 _ 32021 

1 00 33040 

1 02 33O40 

104 33040 

1 06 ~ 33040 

1 10 „ ~ 33040 

114 33040 

12  CFR 

203....- 33339 

61 3 33746 

617 _ 32478 

703 32989 


261 - 31 526 

575 - 30778 

14  CFR 

25 .31 707.  32021 

33 - 29663 

39 ..._ 30230.  30433.  31331. 

32023.  32025,  33542,  33543, 
33545 

71 31337,  31507.  32195. 

32478.  32683.  33006 

97 _..._ 32027.  32029 

107 31672 

108 31672 


25 31482,32412 

27 „....31 476 

29 - 31476 

39- 30481.30483.31020, 

31021.31370.31536.31766. 

32699.  32701 .  33040 

71 29679.  30784,  31371. 

31372.  31373.  31374.  31769. 

31770,  32242,  32243,  32244, 
32245.  32703.  32704.  33579 

121 - 32412 

135 32412 

150 32054.  32152 

15  CFR 

738 _ 31473 

740 31473 

770 31473 

772 31473 

774 „ 31473 

902....^. 30741 

922 321 54 

929 _ 32154 

937 32154 

Pfopoxd  Autos: 

922 32246.  33768 


16  CFR 

Proposad  RutoK 
245 


.33316 


1 01 4 29680 

17  CFR 

1 _ 31507.  32859.  33007 

1 90 31 708 

279 33008 

Propoaad  Rul«s: 

32 31 375.  33379 

230 - 32705 

240 - 30485 

18  CFR 

2 33341 

35 33342 

153 30435 

19  CFR 

10 31383 

12 31713 

24  30448 

1 23. ......................31 383.  32030 

128 31383 

141 31383 

143 31383 

1 45 31 383 

148 31383 

20  CFR 

404 30746 

41 6 30747,  30980 

PropoMd  niitoi* 

416 33778 

718 „....33043 

722 33043 

725 33043 

726 33043 

727 33043 

21  CFR 

5 33349 

1 01 ™ 31 338 

113 „....31721 

172 30984 

178 30455,  3151 1 

184 30751 

312 32479 

589 30936 

872 31512 

880  ..._ 33349 

882 30456 

886 30985 

ProposMl  Rules: 

Ch.l 33781 

111 30678 

201 33379 

330 - 33379 

358 33379 

808 33783 

812 31023 

868 „ 33044 

878 31 771 

884 .33044 

890 33044 

22  CFR 

42 32196 

ProposAd  Rules: 

22 32558 

777 33047 

23  CFR 

470 33351 

658 30757 

Propoeed  Rules: 

777 33047 


24  CFR 

200 30222 

202 30222 

203 30222 

206 30222 

585 31954,33156 

Proposed  Rules: 

291 32251 

570 31944 

26  CFR 

31 33008 

35a 33008 

54 31669.31670 

Proposed  Rules: 

1 30785,  32054 

301 30786,  30796 

27  CFR 

4 33746 

24 29663 

Proposed  Rules: 

24.. 29681 

28  CFR 

0 32031 

45 31866 

58 30172 

501 33730 

29  CFR 

1650 32685 

1910 29669 

1915 33547 

2520 31696 

2590 31669,31670 

4044 32197 

30  CFR 

250 33156 

870 30232 

904 .31473 

906 33747 

920 32687 

935 32687 

943 32687 

Proposed  Rulee: 

56 32252 

57 32252 

62 32252 

70 32252 

71 32252 

202 31538 

206 31538 

211 31538 

243 29682 

250 31538,32252 

251 33380 

870 33784 

916 30535 

917 30540 

925 -....31541 

934 30800 

943 - 31543 

944 32255 

948 31543,33785 

31  CFR 

356 32032 

357 32032,  33010,  33548 

370 33548 

Propoeed  Rules: 

103 33786 

32  CFR 

706 33358 


1900 32479 

1 901 - ....32479 

1907 32479 

1908 32479 

1909 32479 

33  CFR 

1 33359 

2 33359 

3 33359 

5 31339 

8 33359 

25 33359 

26 31 339,  33359 

27 31339 

51 33359 

54 33359 

67 33369 

70 33359 

72 33359 

80 33359 

89 33359 

95 31339 

100 30759.  30988.  31339. 

32198,32199 

110 : 31339 

114 33359 

116 33359 

117 31722,31723 

127 33359 

130 31339 

136 31339 

138 - 31339 

140 31339 

141 33359 

147 33359 

148 33359 

1 51 - 31 339.  33359 

1 53 31 339,  33359 

154 33359 

155 33359 

156 33359 

157 33359 

158 33359 

160 33359 

51 33359 

163 „"- 33359 

164 33359 

165 30759,  31340,  32199, 

32200,33359 

167 33359 

174 33359 

175 33359 

177 31339 

187 33359 

Proposed  Rules: 

165 31385 

34  CFR 

685 30411 

35  CFR 

61 33747 

36  CFR 

Ch.  1 30232 

1 ?. 30232 

7 30232.  32201.  33749 

8 30232 

9 „ 30232 

11 30232 

13 30232 

17 30232 

18 30232 

20 30232 

21 30232 
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28... 
51... 
65... 
67... 
73... 
78... 
200. 


'•■i-i... 


..30232 
,.30232 
.30232 
.30232 
.30232 
.30232 
.33366 


1256 31724 

1258 32203 

Proposad  RuIm: 

1190 30546,33381 

1191 30546.  33381 

37CFR 

Propos«d  Rules: 

2 30802 

3 30802 

38CFR 

4 — 30235 

17 30241 

Propoaad  RuIm: 

3 * .30547 


39CFR 

111 

233 


.30457.  31512 
.31726 


3001 30242 

40CFR 

51 32500 

52 .29668.  30251,  30253, 

30760.30991,31341,31343. 
31349.31732,31734.31738, 
32204,  32207,  32537,  32687, 
32688,  32691,  32694,  33548 

60 31351.32033 

61 32033 

63 30258,  30993,  30995, 

31361.32033.32209 

70 31516,33010 

76 ^ 32033 

80 30261 

81 30271 

82..™ 30276 

85 31 1 92 

86 31192 

136 ^, 30761 

157 „; 32223 

180 29669.  30996.  31 190, 

32224,  32230.  33012,  33019. 
33550,  33557,  33563 

186 33563 

260 ,, 32452 

261 .4 32974 

264 32452 

265 32452 

266 32452 

268 32974 

27T 32974 

302 32974 

Proposed  Rules: 

9 31025 

51 30289,  33786 

52 59682,  30290.  30818. 


30821.31025,31037,31387 
31388,  31394,  31398,  31775 
31776.  32055,  32058.  32257. 
32258.  32559.  32713.  32714. 
33786 

60 30548 

63 30548,  31038,  31405, 

31776.32266 

69 31546 

70 30289 

81 30291.31394,31398 

86 .30291 

122 31025 

123 31025 

131 31025 

132 31025 

148 „ 31406 

180 30549 

185 ^ 30549 

260 30548 

261 30548.  31 406 

264 30548 

265 30548 

266 30548.  31406 

268 31406 

270 30548 

271 .29684.  29688.  30548, 

31406 
300 30554,  33381.  33787, 

33789 
372 33791 

41  CFH 

51-3 32236 

51-4 32236 

51-6 »...32236 

101-38 31740 

101^6 33751 

301 , 30260,33752 

Proposed  Rules: 

101 31550 

101^7 33580 

42CFR 

412 29902 

413 29902 

489 29902 

Proposed  Rules: 

400 33158 

405 33158 

410 32715,33158 

414 33158 

424 32715 

44CFR 

64 31 520,  33569 

65 30280.  30283,  33023, 

33026 

67 30285 

Proposed  Rules: 

67 30296,33048 

45CFR 

144 31669,31670 

146 31669.31670 


148 Jl  695.  31570 

675 .31521 

1639 30763 

47CFR 

1 1 - 33753 

15 ~ 33368 

24 31002 

36 32862 

54 32862 

61 31003.31868.31939 

63 32964 

69 31868.32862 

73 31005.31006,31007, 

31008,  31364.  32237,  32238, 
32239,32240 
Proposed  Rules: 

1 31777 

21 33792 

63 _ 32964,  32971 

69 31040 

73 32061 .  33792 

76 33792 

101 „....32267 


48  (^R 

1501 

1504 

1505 

1509...... 

1513 

1514 


...33571 
..J3571 
...33571 
.33571 
..33571 
.33571 


1 515 33571 

1516 .33571 

1517 33571 

1519 .33571 

1522 33571 

1523 33571 

1532 33571 

1533 33571 

1542 33571 

1545 33571 

1546 33571 

1548 33571 

1552 33571 

6104 32241 

6105 „ 32241 

9903 _ 31294 

9904 31308 

PropoMd  Rules: 

0-. 30186 

4 „ 301 86 

7 ~ 30186 

8... — 30186 

15 301 86 

16 30186 

17 30186 

22 30186 

27 30186 

28 30186 

31 - „ 301 86 

32 30186 

35 „ 30186 

42 30186 

43 30186 


44 _„ 30186 

45 , 30186 

49 30186 

51 30 1 86 

52 301 86 

53 30186 

21 4 _ 30829 

215 30829 

225 30831 

245 „ 30832 

252 30831.  30832 

932 30556 

970 30556 

49CFR 

171 .29673,30767.31363 

172 30767 

195 « 31364 

232 30461 

356 32040 

370 32040 

379.... 32040 

544 33754 

571 34064.  31008.  31367, 

52538 
583 33756 

1136 33028 

1312 30286 

Proposed  Rules: 

390 „ 32066 

392 32066 

393 „ 32066 

571 _ „.32562 

604...._ -...33793" 

1157 _.32068 

50CFR 

17 30772,  31740,  31748 

31757.  33029,  33038,  33368 

24 30773 

216 ^ 33374 

285 30741 .  32697 

300 33039 

630 30775 

660 .29676.  30776,  32048. 

32543.  33761 

679 30280.  30283.  31010, 

31367,  31369,  32048,  32049, 
33375 
Proposed  Rules: 

13... 32189 

14 31044 

17 32070,  32189,  32268, 

32733.  33383.  33388,  33390. 
33798,  33799 

20 31298 

21 33960 

23 31054 

600 30835.  32071.  32734 

622 32072,  33800 

648 .29694,  30835,  31551 

660 30305,31551 

679 30835,  32564,  32579. 

32734 
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,^   ;dms  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  frofn 
this  list  has  no  legal 
stgnificance. 

^    .ES  GOING  INTO 
EFFECT  JUNE  23,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haaith 
inapaclton  Service 
Inierstale  transportation  of 
animals  and  animal  products 
(quarantine): 

Livestock  market  approval 
lor  cattle,  tjison,  horses, 
and  swine;  hog  choiera 
regulations  rerrxjved; 
pii)iished  5-22-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulatkxis: 
Grapes;  putilished  6-23-97 
Rice;  published  5-23-97 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
educatkxi: 

Elementary  and  Secondary 
Educatk>n  Act; 
implementatkxi;  published 
5-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 
Minnesota;  published  4-23- 

97 
Texas;  published  5-22-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radto  services,  special: 
Fixed  micfowave  services — 

Local  multipoint 
distribution  services; 
27.5-30.0  GHz  bands 
use,  etc.;  published  5- 
23-97 
Radio  statkxis;  table  of 
asstgnnnents: 

Ahzona;  published  5-14-97 
Arkansas;  published  5-14-97 
Cokxado;  published  5-14-97 
Guam;  published  5-14-97 
Waho;  published  5-14-97 
Michigan;  published  5-14-97 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Thrift  savings  plan: 


Vesting;  definitions  arxJ 
clarification;  published  6- 
23-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  managemen: 
Utilization  and  disposal — 
Aircraft  parts  and 
components;  exchange/ 
sale;  published  6-23-97 
Federal  travel: 
Per  diem  kx:alities; 
maximum  kxJging  and 
meal  allowances; 
published  6-23-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptkxi: 
Food  labeling — 
Health  claims  use 
auttx>r)zatk>n;  final  rules 
timeframe;  published  5- 
22-97 
Human  drugs: 
Investigational  new  drug 
applk:atk)ns — 
Informed  consent 
exception;  published  6- 
16-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxJ  threatened 
species: 

Eggerf  s  sunftower; 
published  5-22-97 

INTERIOR  DEPARTMENT 
Minerals  Managen>ent 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatkms: 
Oil  spill  contingency  plans 
for  facilities  seaward  of 
coast  line 

Correction;  published  4- 
14-97 
Oil-spill  contingency  plans 
for  faalities  seaward  of 
coast  line,  published  3-25- 
97 
PANAMA  CANAL 
COMMISSION 
Health,  sanitation,  and 
communicable  disease 
surveillarKe: 
Licensing  of  activities; 
putilished  6-23-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  arxl  marine  parades: 
First  Coast  Guard  District 
Fireworks  Displays; 
published  6-6-97 

TRANSPORTATION 
DEPARTMENT 

Freedom  of  Information  Act; 
implementation,  published  4- 
22-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
AeroSpace  Technotogies  of 
Australia,  Ltd.;  put)lished 
5-1-97 
CFM  Intemational;  putilished 

4-22-97 
Puritan  Bennett  Aero 
Systems  Co.;  published  5- 
29-97 
Airworthiness  starxjards: 
Special  conditkxis— 
Jetstream  Aircraft  Ltd. 
model  4100  series 
airplanes;  piA>lished  &-. 
23-97 

TRANSPORTATION 
DEPARTMENT 
Nattonal  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirenr>ents: 
Insurers  required  to  file 
reports;  list;  published  6- 
23-97 
TREASURY  DEPARTMENT 
Alcohol,  Tol>acco  and 
Firearms  Bureau 
Ak»hol)C  Deverages: 
Wine;  labeling  and 
advertising — 
Gamay  Beaujolais  wine 
designation;  correctkm; 
published  6-23-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  Irish  Potato  Diversion 
Program;  1996  Crop; 
comments  due  t)y  7-2-97; 
published  6-2-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic; 
Pink  bollworm;  comments 

due  by  7-1-97;  published 

5-2-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Chikj  nutrition  programs: 
ChiM  and  adult  care  food 
program — 

ChiW  Nutrition  and  WIC 
Reauthonzation  Act  of 
1989.  et  al.; 
implementation; 
comments  due  by  6-30- 
97;  published  5-1-97 


COMMERCE  DEPARTMENT 

Nattonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
comments  due  by  7-1- 
97;  published  3-31-97 

Pacifk:  halibut  and  red 
king  crab;  comments 
due  by  6-30-97; 
published  6-9-97 
Caribbean,  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  6-30- 
97;  published  4-29-97 
Northeastern  United  States 

fisheries — 

Atlantic  Wuefish  fishery, 
etc.;  comments  due  by 
6-30-97;  published  5-29- 
97 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Nontrawl  sat)lefish; 
comments  due  by  7-3- 
97;  published  6-3-97 

Pacific  Coast  groundfish; 
comments  due  by  7-1- 
97;  published  6-16-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Privacy  Act;  implementation; 

comments  due  by  7-2-97; 

published  6-2-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Specialty  metals; 
agreements  with  qualifying 
countries;  comments  due 
by  6-30-97;  published  5-1- 
97 
ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 

Guides  and  technkcal 
standards;  availability; 
comments  due  by  6-30- 
97;  published  6-4-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Research,  development,  arxJ 
demonstrated  furxJing; 
comments  due  by  6-30- 
97;  published  5-7-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
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Pharmaceuticals  production; 

comments  due  by  7-2-97; 

published  5-21-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
District  of  Columbia; 

comments  due  by  7-2-97; 

put)lished  6-2-97 
Indiana;  comments  due  by 

7-3-97;  published  6-3-97 
Pennsytvania;  comments 

due  by  7-3-97;  published 

6-3-97 

Tennessee;  comments  due 
by  6-30-97;  published  5- 
30-97 

Texas;  comments  due  by  6- 

30-97;  published  5-30-97 
Air  quality  planning  purposes; 
designation  of  areas: 
Texas;  comments  due  by  7- 

3-97;  published  6-3-97 
Clean  Air  Act: 
Federal  and  State  operating 

permits  programs; 

streamlining;  comments 

due  by  7-3-97;  published 

6-3-97 
Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  by 

6-30-97;  published  5-30- 

97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clomazone;  comments  due 

by  7-1-97;  published  5-2- 

97 

Paraquat;  comments  due  by 
7-1-97;  published  5-2-97 
Toxic  substances: 
Significant  new  uses — 
2-pfopenoic  acid,  7- 
oxabicyclo[4. 1  .OJhept- 
3ylmethyl  ester,  etc.; 
comments  due  by  7-2- 
97;  published  6-2-97 
Acrybtes  (generic); 
comments  due  by  7-2- 
97;  published  6-2-97 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  6-30-97; 
published  3-28-97 
Water  pollution  control: 


Ocean  dumping;  site 

designations — 

Mud  Dump  Site,  NJ  and 
NY;  comments  due  by 
6-30-97;  published  5-13- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
West  Virginia;  comments 

due  by  6-30-97;  published 

5-14-97 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Unfair  labor  practice 
proceedings;  miscellaneous 
and  general  requirements; 
comments  due  by  6-30-97; 
published  5-23-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  Lending  (Regulation 

Disclosures  to  consumers; 
improvement;  comments 
due  by  6-30-97;  putdished 
4-2-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Blad<-footed  ferrets; 
reintroduction  into 
northwestern  Colorado 
and  northeastern  Utah; 
comments  due  by  6-30- 
97;  published  4-29-97 

Desert  tjighorn  sheep; 
Peninsular  Ranges 
population;  comments  due 
by  7-2-97;  published  6-17- 
97 

INTERIOR  DEPARTMEKT 
Mirverals  Management 
Service 

Royalty  management: 
Administrative  appeals 
process  and  alternative 
dispute  resolution;  release 
of  third  party  proprietary 
information;  comments 
due  by  7-3-97;  published 
6-2-97 

JUSTICE  DEPARTMENT 
Federal  Prison  Industries 
Federal  Prison  Industnes 
inmate  work  program; 


eligit>ility;  comments  due  by 
6-30-97;  published  4-30-97 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Multiemployer  plans: 
Mergers  and  transfers 
twtween  multiemployer 
plans;  comments  due  by 
6-30-97;  put>lished  5-1-97 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Information  based  indicia 
Correction;  comments  due 
by  6-30-97;  published 
5-12-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
DrawtxKJge  operations: 
New  York;  comments  due 

by  6-30-97;  published  4- 

30-97 
Ports  and  waterways  safety: 
Puget  Sound  and  adjacent 

waters,  WA;  regulated 

navigation  area; 

comments  due  tjy  6-30- 

97;  published  5-1-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
7-1-97;  published  5-2-97 
Pilatus  Bntten-Norman  Ltd.; 
comments  due  by  7-2-97; 
published  5-27-97 
Rolls  Royce  pIc;  comments 
due  by  6-30-97;  published 
4-30-97 
Saab;  comments  due  by  7- 
3-97;  put)lished  5-22-97 
Airworthiness  standards: 
Special  conditions — 
Boeing  Model  737-600/- 
700/-800;  high  intensity 
radiated  fieWs  (HIRF) 
engine  stoppage; 
comments  due  by  6-30- 
97;  published  5-14-97 
Class  E  airspace;  comments 
due  by  6-30-97;  published 
5-1-97 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  safety  standards: 


Hours  of  service  of 
commercial  rryjtor  vehicle 
drivers;  comments  due  by 
6-30-97;  published  3-31- 
97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
arxj  associated 
equipment — 

White  reflex  reflectors  on 
truck  tractors  and 
trailers;  mounting 
requirements;  comments 
due  by  6-30-97; 
published  5-14-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

CorTtracts  arxJ  exemptk)ns: 

Rail  general  exemption 
authority — 

Nonferrous  recyclatJtes; 
comments  due  by  6-30- 
97;  published  5-16-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  deperxJerx^y, 
etc.: 

Chiklren  bom  with  spina 
bifida  of  Vietnam  veteran; 
monetary  alk>wance; 
comments  due  by  6-30- 
97;  published  5-1-97 

Persian  Gulf  veterans; 
urxJiagnosed  illnesses 
compensation;  comments 
due  by  6-30-97;  putjitshed 
4-29-97 

Medical  tienefits: 

Vietnam  veteran's  chiWren 
with  spirta  bifida 
provisions;  commer»ts  due 
by  6-30-97;  published  5-1- 
97 
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Trts  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whKh  is  now  available  for  sale  at  the  Government  Printing 

Office 

4    «       a  .,  i^  ,  ^ach  entry  that  Is  now  availatMe  on-line  through 

tf^  ;    ,e    m.»r    -nnting  Office's  GPO /Access  service  at  http'J/ 

w^w  ^^    ess  gu-   30v/nara/cfr.  For  Information  about  GPO  Access 

can  i-odo-29>o4ii*8  (toll  free). 

A  checklist  o<  current  CFR  volumes  comphsirig  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  tor  subscriptkxi  to  all  revised  volumes  is  $961 .00 

domestic.  $237.75  additkxial  for  foreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7964.  All  orders  must  be 

acconpanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

tstephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

S12-1t00  from  8:00  a.m.  to  4:00  p.m.  eastern  tin»,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TMto  Stock  NunriMT  Price       Revision  Data 

•1.  2  (2  Posen^ed) (86^)32-00001-8) $5.(»       Feb.  1,  1997 

•3  (1996  Comptation 
and  Paris  100  and 
101) 


c    D-^^'f 


•  700-il99  

•  I200-€nd,  6  (6 
Reserved) 


(869-O32-000O2-6) 20.00 

(869-032-00003-*) 7.00 

.  (869-032-000*-2)  3400 

.  (86W)32-00005-1) 26.00 


'Jan.  1,1997 
Jan.  1. 1997 

Jan.  1,  1997 
Jon.  1.  1997 


71 

•0-26 

•27-52  ... 

•53-209.. 

•210-299 

•300-399 

•400-^499 


•99 
499 
599 
939 


•  1940-1949 

•  1950-1999 
•2000-€nd  „ 


5ar'n' 


,  (869-032^)0006-9) 33.00  Jan.  1,  1997 

.(869-032-00007-7) 26.00  Jan.  1,  1997 

.(869^^)32-00008-5) 30.00  Jon.  1,  1997 

.  (869-O32-00009-3) 22.00  Jon.  1,  1997 

.  (86W)32-0001O-7) 44.00  Jon.  1,  1997 

.(869^)32-00011-5) 22.00  Jan.  1,  1997 

.(869-032-00012-3) 28.00  Jon.  1,  1997 

.(869^<)32-0001)-l) 31.00  Jon.  1,  1997 

.  (869-O32-00014-0) AOJOO  Jon.  1,  1997 

.(869-032-00015-8) 45.00  Jon.  1,  1997 

.(869-032^)0016-6) 33.00  Jon.  1,  1997 

,.  (86W)32-OO017-4) 53.00  Jon.  1,  1997 

..(869-032-00018-2) 19.00  Jon.  1,  1997 

..  (869-032-00019-1) 40.00  Jon.  1,  1997 

..  (869^)32-00020-4) 42.00  Jon.  1,  1997 

..  (869-032-00021-2) 20.00  Jon.  1,  1997 

..  (869-032-00022-1) 30.00  Jon.  1,  1997 


•  ..„ (869^)32-0002>9) 39.00 

•200-€nd (869-032-00024-7) 3300 


101 

•O^  „ (869-032-00025-5) 39.00 

•  -      ^ (869-032-00026-3) 31.00 

•  .99 (869-032^)0027-1) 30.00 

•500-tnd (869-032-00028-0) 42.00 

•11 (869-032-00029-8) 20.00 

•  1-199  (869-032-00030-1) 16.00 

•200-219  „ (869-032-00031-0) 20.00 

•220-299 „. (869-032-00032-8) 34.00 

•300-499  (869-032-00033-6) 27.00 

•500-599  (869-032-00034-4) 24.00 

•600-€nd „ (869-032-00035-2) 40O0 

•13  (869-032-00036- 1) 23.00 


Stock  Number 


Price       Reviston  Date 


Jon.  1,  1997 
Jon.  1,  1997 

Jon.  1,  1997 
Jan.  1. 1997 
Jan.  1.  1997 
Jon.  1,  1997 

Jon.  1,  1997 


Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jan.  1.  1997 

Jon.  1,  1997 


Title 

14  Parts:  

♦1-59    (869-032-00037-9) 44.00  Jan.  1,  1997 

#60-139 (869-032-00038-7) 38.00  Jon.  1,  1997 

140-199    (869-032-00039-5) 16.00  Jon.  1,  1997 

•200-1199 (869-032-00040-9) 30.00  Jon.  1,  1997 

•1200-£nd  ....- (869-032-00041-7) 21.00  Jon.  1,  1997 

15  Parts:  

0-299         (869-032-00042-5) 21.00  Jon.  1,  1997 

300-799 -....  (869-032-00043-3) 32.00  Jon.  1,  1997 

•800-€nd (869-032-00044-1) 22.00  Jan.  1.  1997 

16  Parts:  

#CH999     (869^)32-00045-0) 30.00  Jon.  1,  1997 

•1000-€nd (869^)32-00046-8) 34.00  Jon.  1,  1997 

17  Parts:  ._, 

•1-199  (869-028-00052-5) 21.00  Apr.  1,  1996 

200-239 - (869-O28-00053-3) 25.00  Apr.  1,  1996 

•240-€nd (869^8-00054-1) 31O0  Apr.  .,  1996 

18  Parts:  , 

1-149         ~ (869-028-00055-0) 17.00  Apr.  1,  1996 

150-279 (869-028-00056-8) 12.00  Apr.  1,  1996 

280-399 „....  (869-O28-00057-6) 13.00  Apr.  1,  1996 

•400-€nd (869-O32-O0052-2) 14.00  Apr.  1,  1997 

19  Parts:  . ^, 

#1-140 (869-O32-O0053-1) 33.00  Apr.  1,  1997 

•  141-199 - (869-032-0005*^ 30.00  Apr.  1,  1997 

•200-€nd (869-032-00055-7) 16.00  Apr.  1,  1997 

20  Parts:  

•1-399    (869^-032-00056-2) 26.00  Apr.  1,  1997 

•400-499  _„ (869^)32-00057-3) 46.00  Apr.  1,  1997 

•50(«nd -....  (869-032-00058-1) 42i)0  Apr.  1.  1997 

21  Parts:  . ^, 

#1-99     (869-032-00059-0) 21.00  Apr.  1,  1997 

#100-169 „....  (869-028-00066-5) 22.00  Apr.  1,  1996 

#170-199   (869-032-00061-1) 28.00  Apr.  1,  1997 

••20O-299 _ (869-032-00062-0) 9.00  Apr.  1,  1997 

•300-499 (869-028-^)0069-0) 50.00  Apr.  1,  1996 

#500-599... (869-028-00070-3) 28.00  Apr.  1,  1996 

••60O-799 (869-O32-00065-4) 9.00  Apr.  1,  1997 

#«00-1299  „ (869-028-O0072-0) 30.00  Apr.  1,  1996 

•  1300-£r)d (869-028-00073-8) 14.00  Apr.  1,  1996 

22  Parts: 

#•1-299     .:..„ (869-032-00068-9) 42.00  Apr.  1,  1997 

300-€nd  (869-O28-00075-4) 24.00  Apr.  1,  1996 

23  _.  (869-O28-O0076-2) 21.00  Apr.  1,  1996 

24  Parts:  _ 

0-199           „ (869-028-00077-1) 30O0  Moy  1,  1996 

200-219 (869-028-00078-9) 14.00  May  1,  1996 

220-499    ~ (869-028-00079-7) 13.00  Moy  1,  1996 

50O-699  (869-032-00073-5) 18.00  Apr.  1,  1997 

700-899     (869-028-00081-9) 13.00  May  1,  1996 

900-1699   (86^)28-00082-7) 21.00  May  1,  1996 

1700-End (869-028-0008>5) 14.00  May  1.  1996 

25 (869-032-00076-0) 42.00  May  1,  1997 

9A  pjLjit*! 

§§1  O-l-i.60  (869-032-00077-8) 21.00  Apr.  1,  1997 

§§  1  A1-1.169 (869-028-00086-0) 34.00  Apr.  1.  1996 

§§1170-1.300 (869-O28-00O87-8) 24.00  Apr.  1,  1996 

§§  1  301-1.400 (869-028-00088-6) 17.00  Apr.  1,  1996 

§§  1>J01-1440 (869-032-00081-6) 39.W  Apr.  1,  1997 

§§1.441-1.500 (869-032-00082-4)  22.00  Apr.  1,  1997 

§§  1.501-1  A40 (869-028-00091-6) 21.00  Apr.  1,  1996 

§§  1  641-1.850 (869-032-00084-1) 33.00  Apt.  1,  1997 

§§1.851-1.907  ...._ (869-028-00093-2) 26.00  Apr.  1,  1996 

§§  1  908-1  1000 (869-028-00094-1) 26.W  Apr.  1,  1996 

§§  1  1001-1.1400  (869-O28-O0095-9) 26.00  Apr.  1,  1996 

§§1  1401-tnd  (869-028-00096-7) 35.00  Apf.  1,  1996 

2-29   (869-028-00097-5) 28.00  Apr.  1,  1996 

30-39  (869-028-00098-3) 20.00  Apr.  1,  1996 

40^  (869-028-00099-1) 13O0  Apr.  1,  1996 

50-299 (869-O32-00092-1) 18.00  Apr.  1,  1997 


UMI 
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Vll 


TW»  Stock  Number  Price 

300-499 (869-02&-O0101-7) 25.00 

500-599 (869-032-00094-«) 6.00 

600-£nd  I (869-032^)0095-3) 9.50 

ZTPartK 

1-199 (869-O28M»10i»-1)  .. 

20Q-€nd  ., (869-028-00106-0)  .. 


44.00 
13.00 


28  Partacj 

1-42  4 (869-028-O0106-8) 

43-end (869-028-00 107-6) 

29ParlK 

0-99  (869-028-00108-4) 

100-499  ..1 (869-028-00109-2) 

500-899  ..{ (869-028-001 10-6) 

900-1899  (869-028-001 IM)  . 

1900-1910  (§§  1900  to 

1910.999)  (869-028-00112-2) . 

1910  (§§1910.1000  to 

end)  (869-028-00113-1) . 

191 1-192S  (869-028-001 14-9)  . 

1926 -„ 


35.00 
30  A) 

26  A) 

12.00 
48.00 
20.00 


Apf.  1,  1996 

'Apr.  1,  1990 

Apr.  1,  1997 

Apr.  1,  1996 
Apr.  1,  1996 

July  1,1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 

July  I.  1996 

July  1,  1996 


43.00        July  1.  1996 


27.00 
19.00 

(869-028-001 15-7) 30.00 

1927-End  - (869-028-001 16-5) 38.00 

30  Parts: 

1-199  (869-028-00117-3) 33.00 

200-699 (869-028-001 18-1) 26.00 

700-€nd  (869-028-00 11 9^); 38.00 

31  Parts: 

(869-028-00120-3) 20.00 

(869-028-00121-1) 33.00 


0-199  ..... 
200-End  , 

32  Parts: 

1-39,  Vol.il 
1-39,  Vol 
1-39,  Vol.  II 

1-190  , (869M)28M)bi2^0) 

191-399  ...; (869-028-00123-8) 

400-629  ...; (86'M)28-00 124-6) 

630-699 (869-028-00125-4) 

700-799 (869-028-00126-2) 

800-£nd  (869-028-00 127-1) 

33  Parts: 

1-124  (869-028-00 12ft-9) 

125-199  ...i. (869-028-00129-7) 

200-£nd  ..J. (869-02M)0 130-1) 

34  Parts: 

1-299  ... 
300-399 


15.00 
19.00 
18.00 
42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
35.00 
32.00 


400-€nd (869-028-00133-5) 


(869-028-00131-9) 27.00 

(869-028-00132-7) 27.00 

46.00 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1.  1996 


2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

*July  1,  1991 

July  1,  1996 

July  1,  1996 


July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 


^ i 

36  Parts  ' 

1-199  ,. 

200-End  ... 

37  i. 


(869-028-00134-3) 15.00        July  1.  1996 


.(869-028-00135-1) 20.00 

.  (869-028-00136-0) 48.00 

(869-028-00137-8) 24.00 


July  1 
July  1 

July  1,  1996 


1996 
1996 


38  Parts: 

0-17  ij (869-028-00 13ft-6) 34.00 

18-€nd  .....i (869-028-00 139-4) 38.00 

39  fi (869-028-00140-8) 


40  Parts: 

•1-51  .... 

•52 

•53-59  .. 

60 

•61-71   ...,. 

•72-80  

•81-85  

86 ;• 

•87-135  ..:. 

•  136-149  ;. 

•  150-189  . 

•  190-259  i. 
•260-299  i 


July  1,  1996 
July  1,  1996 

23.00        July  1,  1996 


.(869-028-00141-6) 50.00  July  1,  1996 

.(869-028-00142^1) 5).00  July  1.  1996 

.(869-028-00143-2) 14.00  July  1,  1996 

.(869-028-00144-1)  47.W  July  1,  1996 

.(869-028-00145-9) 47.00  July  1,  1996 

.  (869-028-00146-7) 34.00  July  I    1996 

.(869-028-00 147-5) 31.00  July  1.  1996 

.(869-028-00148-3) 46.00  July  1    1996 

.(869-028-00149-1) 35.00  July  1.  1996 

.(869-028-00150-5) 35.00  July  1,  1996 

.(869-028-00151-3) 33.00  July  1,  1996 

(869-028-00152-1) 22.00  July  1,  1996 

(869-028-00153-0) 53.00  July  1,  1996 


jj"*      ^                           Stock  Numbw  Price 

•300-399 (869-028-00154-8) 28.00 

•400-424 (869-028-00155-6) 33.00 

•425-699 (869^)28-00156-4) 380) 

•70O-789 (869-028-00157-2) 33D0 

•790-£nd (869-028-00158-7) \9M 

41  Chapters: 

1.  1-1  to  1-10 ,3^ 

1, 1-1 1  to  Appendix,  2  (2  Reserved) „ ujoo 

^ " — ]AJOO 

8 1!!"""""""!"Z"" "" 

9 "■■"  ■ 

10-17  " ~ 


6J0O 
4i0 
\IJOO 
9.50 


18,  Vol.  I,  Ports  1-5  _ 13  qq 

18,  Vol.  II,  Ports  6-19 "■■  1300 

18,  Vol.  Ill,  Ports  20-52 "Z  isioo 

19-100  _ „ ,3.00 

1-100  (869-028-00159-9) 12.00 

101  » (869-028-00160-2) 36A) 

102-200 (869-026-00161-1) 17A) 

201-£rKl  (869-028-00162-9) 17J0 

42  Parts: 

•'-399  (869-028-00163-7) ., 

•400-429 (869-028-00164-5) ., 

•430-€r>d (869^)28-00165-3)  .. 

43  Parts: 

•'^i*99  (869-028-00166-1)  .. 

•  1000-end  (869-028-00167-0).. 


32.00 
MJOO 
44J00 

30.00 
45.00 

(869-028-00 168-8) 31.00 

45  Parts: 

•1-199  (869-028-00169-6) 28.00 

•200-499  (869-028-00 170-0) 14.00 

•500-1 199  (869-028-00171-8) 30  00 

•  1200-EryJ (869-028-00172-6) 36.00 

46  Parts: 

•1-40  (869-028-00173-4) 26.00 

•41-^  (869-028-00174-2) 21.00 

•70-89  (869-028-00175-1) 11.00 

•90-139 (869-028-001 76-9) 26.00 

•140-155  (869-028-00177-7) \SJO0 

•156-165 (869-028-00178-5) 20J0O 

•166-199  (869-028-00179-3) 22.00 

•200-499 (869-028-00180-7) 21.00 

•500-€rKl (869-028-00181-5) 17.00 

47  Parts: 

•0-19  (669-028-00182-3) 35  00 

•20-39  (869-028-00 183-1) 2600 

•40-69  (869-028-00184-0) 18.00 

•70-79  (869-028-00185-8) 3300 

•«0-£nd  .(869-028-00186-6) 39.00 

48  Ctiapters: 

•  1  (Paris  1-51)  (369-028-00187-4) 45  00 

•  1  (Ports  52-99)  (869-028-00188-2) 29  00 

•2  (Ports  201-251)  (869-028-00189-1) 22.00 

•2  (Ports  252-299)  (869-028-00190-4) 16.00 

•3-6  (869-028-00191-2) 3000 

•7-14  (869-028-00192-1) 29.00 

•'5-28  (869-028-00193-9) 3800 

•29-£nd  (869-028-00194-7) 25.W 

49  Parts: 

•1-99  (869-028-00195-5)  . 

•100-185  (869-02fr-00 196-3)  . 

•'86-199  (869-028-00197-1)  . 

•200-399  (869-028-00198-0)  . 

•400-999  (869-028-00199-8)  . 

•'000-1199  (869-028-00200-5). 

•  1200-End (869-028-00201-3)  .. 

50  Parts: 

•'-199  (869-028-00202-1)  .. 

•200-599 (869-028-00203-(J)  .. 

•600-End (869-028-00204-«)  .. 
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Tttto  Stock  NuffltMr  Prlc*      Revision  Date 

CFR  ln<iex  ond  Findengs 
Aids (869-032-00047-6) 45.00       Jan.  1,  1997 

Comptete  1997  CFR  set 951.00  1997 

Microfiche  CFR  Edition: 

Subscrptwn  (moiled  as  issued)  247.00 

Individual  copies 1-00 

Comptete  set  (one-time  mailing)  264.00 

Comptete  set  (one-time  mailing)  264.00 

'  Bccauw  Wle  3  »  an  annual  conv*Jlion,  tt«  vofcjm*  and  ct  previoui  volumes 
sfxxid  b«  retained  as  o  pemwnent  referefxre  source. 

^The  >iy  1,  1985  edMion  of  32  CFB  Parts  1-189  contoTH  o  rxjie  only  fa 
Pdtj  1-39  ndusve.  Fa  the  hi  text  d  me  Defense  Acqusrtioi  Regiiofions 
r  Ports  1-39,  consJt  ttie  tt»ee  CFR  volumes  issued  as  d  July  1.  1984,  conloiriing 
tnOtft  pOftSh 

>TJ»  J)il  1,  1965  edlion  o«  41  C»  Chapters  l-»00  contare  o  nole  only 
fa  Chapters  l  to  «9  inclusive  Fa  the  fvi  text  ol  procuremert  regutoHons 
in  Cho«Jle«  1  to  <9,  consJt  the  eleven  CFR  voUnes  issued  on  ol  Wy  1, 
1964  containing  those  chapters. 

'1^  umeintmenti  to  Itia  volume  were  promulgaled  dunng  the  pertod  Apr. 
1    1990  to  Mar.  31.  1997.  The  CFB  volume  iuued  Apr!  1,  1990,  should  be 


sfto  (jmendmerrls  to  this  volume  were  promulgated  Aiiyq  tt»  period  >iy 
1,  1991  to  Xrm  X,  1996.  The  CFB  volune  issued  July  1,  1991.  should  be  retained. 

»No  uiiieridmenis  were  pranulga**^  (Urg  ttie  period  October  1,  1995  to 
SepteiTMr  30.  1996.  The  CFB  volume  ssued  October  1,  1995  should  be  retained. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA 


::"R 


■'<j        a    Ip  :■•(»(- 


I'-i       >    jst  ot  CFR  Sections  Affected) 
is  1-?,.o  tad  to  lead  users  of  tfw  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Envies  indicate  the  nature  of  the  changes- 
such  as  revised,  rerrvaved,  or  corrected. 
$27  per  year 

The  index,  covenng  the  contents  of  the 
daity  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
priTaiv    Oder  the  names  of  the  issuing 
ag-i-  ..     Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  linding  aid  /s  included  in  each  publicalion  »/hich  /isft 
feOft'*  flegister  page  numbers  mm  the  dale  ol  publicalion 
in  the  Federal  Register 


OrMr  PnxsMng  CodK 


Superintendent  of  Documents  Subscription  Order  Form 


1—1    YES,  enter  the  following  indicated  subscriptions  for 


one  year: 


Charge  your  ordf 
ffsmaay: 

Fax  your  orders  (202)  5 : 
Pbone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handhng  and  is  subject  lo 
change.  International  customers  please  add  25%. 


LSA  (Ust  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 

..  Price  includes 


(Company  or  personal  name) 


(Please  type  or  print) 


For  fttrwcf,  (keck  iwi  I 

G  Do  not  malce  my  name  avaiiabie  to  other  mailers 

Check  nettiod  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


UUfU  Deposit  Account                 |             | 

-D 

□  VISA  □  MasterCard    J 

1     1  f  expiration) 

nz  n       1  1    1 

INI 

1     1 

(City,  Suae,  Zip  code) 


(Daytmie  phone  indudmg  area  code) 


(Purchase  order  no.) 


(Authorizmg  signature)  ,/g7 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFOI^MAT'ON  ABi 


JTTHE  SUPERIMT^^ni  NT  OF  dqci '"F^^^rt; 


r;M  rr 


ION  SFRVICE 


Know  when       *i».^  your  r%.*cH^  notice  and  keep  a  food  tiling  comins.  To  keep  our  subscription 

.  J  ,.;..  --^  ^_, emmem  Printing  Office  mails  each  subscriber  oniyon^ren^wo/ /wrier  You  c^ 
cdrr  *  K  n  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  montWyear  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:apr    sMrrH2i2J 

JJOHN  SMITH 

:212  MAIN  STREET 

: PORESTVILLE  MD  20747 


DEC:97R1 


••••••••••••••••a 


•••••••••••••••••••••••••••••••••••••••••' 


AFRDO  SMITH212J 


JOHN  SMITH 

212  MAIN  STREET 

FC«ESTVILLE  MD  20747 


DEC97  R  1 


«*(■•••••■•••■«•••••••*••••••••••••••••••■••••••••••••••• 


lb  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  you;  s  ■  N.  ription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Survr  uc   X  nt  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  ^tir-  ,..,3.;:'4. 

! .    hAfir     «   *3^^  '  ^:  Ptease  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Su  «  r  n       <nt  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

in  inquire  *fKH_jt 


■  /i^  i"  '^ij 


ption  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  ^    "  ;»     enct,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


i  '-J  O 


■lOgi 


iption:  Please  use  the  order  form  provided  below. 


Supf»  V  -  »<  «i6nt  of  Documents  Subscription  Oder  Fonn     c^ 


C^^^f  please  enter  my  subscriptions  as  falows: 


Fax  your  orders  (202)  5 ! :  :  50 
Phone  your  orders  (202)  Si2-iS«0 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  br »  te;  .^r 

□  Do  rKJt  nr«ke  mv  aitabie  to  other  niters 
Check  method  o?  p-.^  f-'"'**'  t 
a  Check  payable  to  SupermterKtent  of  Documents 

□  GPO  Deposit  Account    I    I    I    I    I    I    I    |-D 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  pwiorwt  nanw 


typ«orpf1rt) 


AddRkxMi  addnM/attantlonln* 


StrMtaddraM 


CHy.  Stat*.  Zip  ooda 


□  VISA      □  MasterCard    |     |    |    |    [(axptratlon  data) 

1 1  I  I  I  I  M  I  I  I  I  I  I  I  I  I  I  m 


Oaytima  phona  Including  araa  coda 


PurcNMa ordarnumbar  (opIlonaQ 


Authortdng  siQnatura 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371964.  Pittsburgh.  R^  15250-7954 
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